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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  00-103-1] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  South  Dakota 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  South 
Dakota  from  Class  A  to  Class  Free.  We 
have  determined  that  South  Dakota 
mee.ts  the  standards  for  Class  Free 
status.  This  action  relieves  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  South  Dakota. 
DATES:  This  interim  rule  was  effective 
December  4,  2000.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
byFebruary  2,  2001. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No,  00-103-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238. 

■     Please  state  that  your  comment  refers 
to  Docket  No.  00-103-1. 

You  may  read  any  conunents  that  vve 
receive  on  this  docket  in  our  reading 

.room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 

/l4th  Street  and  Independence  Avenue 
'     SW.,  Washington,  DC.  Normal  reading 

.room  hours  are  8  a.m.  to  4:30  p.m., 
.     Monday  through  Friday,  except 

holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming.     . 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Valerie  Ragan,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231;  (301)  734- 
7708. 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  himians,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  A  and  Class  B  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  dvuing 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percentage  of  all 
brucellosis  reactor  cases  found  in  the 
coiu-se  of  Market  Cattle  Identification 
(MCI)  testing;  (3)  maintaining  a 
siu^eillance  system  that  includes  testing 
of  dairy  herds,  participation  of  all 
recognized  slaughtering  establishments 
in  the  MCI  program,  identification  and 
monitoring  of  herds  at  high  risk  of 
infection  (including  herds  adjacent  to 
infected  herds  and  herds  from  which 


infected  animals  have  been  sold  or 
received),  and  having  an  individual 
herd  plan  in  effect  within  a  stated 
number  of  days  after  the  herd  owTier  is 
notified  of  the  finding  of  brucellosis  in 
a  herd  he  or  she  owns;  and  (4) 
maintaining  minimum  procedural 
standards  for  administering  the 
program. 

Before  the  effective  date  of  this 
interim  rule.  South  Dakota  was 
classified  as  a  Class  A  State. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the 
consecutive  1 2-month  period 
immediately  prior  to  the  most  recent 
anniversary  of  the  date  the  State  or  area 
was  classified  Class  Free;  and  (4)  have 
a  specified  surveillance  system,  as 
described  above,  including  an  approved 
individual  herd  plan  in  effect  within  15 
days  of  locating  the  source  herd  or 
recipient  herd. 

r  The  last  brucellosis-infected  cattle 
herd  in  South  Dakota  was  released  from 
quarantine  in  December  of  1990.  Since 
then.  South  Dakota  has  remained  a  Class 
A  State  due  to  the  presence  of  a 
privately  owned  brucellosis-affected 
bison  herd.  An  intensive  plan  for 
management  of  brucellosis  within  this 
affected  herd  was  set  forth  in  January  of 
1999,  with  a  goal  of  releasing  the  herd 
from  quarantine  in  November  2000.  The 
herd  was  officially  released  from 
quarantine  on  October  31,  2000. 

After  reviewing  the  brucellosis 
program  records  for  South  Dakota,  we 
have  concluded  that  this  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  South 
Dakofa  from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  South 
Dakota. 

Immediate  Action 

Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  from 
South  Dakota.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  smd 
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opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
wiU  publish  another  document  in  the 
Federal  Register.  The  document  wil^ 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  afe 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  South  Dakota  from  Class  A  to 
Class  Free  will  promote  economic 
growth  by  reducing  certain  testing  and 
other  requirements  governing  the 
interstate  movement  of  cattle  from  this 
State.  Testing  requirements  for  cattle 
moved  interstate  for  immediate 
slaughter  or  to  quarantined  feedlots  are 
not  affected  by  this  change.  Cattle  from 
certified  brucellosis-free  herds  moving 
interstate  are  not  affected  by  this 
change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  South  Dakota,  as  well 
as  buyers  and  importers  of  cattle  from 
this  State. 

There  are  an  estimated  18,300  cattle 
herds  in  South  Dakota  that  will  be 
affected  by  this  rule.  About  99  percent 
of  these  are  owned  by  small  entities. 
Test-eligible  cattle  offered  for  sale 
interstate  from  other  than  certified-free 
herds  must  have  a  negative  test  under 
present  Class  A  status  regidations,  but 
not  under  regulations  concerning  Class 
Free  status.  If  such  testing  were 
distributed  equally  among  all  animals 
affected  by  this  rule,  Class  Free  status 
would  save  approximately  $4  per  head. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  South  Dakota 
will  not  have  a  significant  economic 
effect  on  the  small  entities  affected  by 
this  interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  interim  riile  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging -this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ef  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g, 
115,  117,  120,  121,  123-126, 134b,  and  134f: 
7  CFR  2.22,  2.80.  and  371.4. 

§  78.41     [Amended] 

2.  Section  78.41  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  adding  "South 
Dakota,"  in  alphabetical  order. 

b.  In  paragraph  (b),  by  removing 
"South  Dakota.". 

Done  in  Washington,  DC,  this  28th  day  of 
November  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  00-30764  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-377-AD;  Amendment 
39-12014;  AD  2000-24-07] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  to  detect  cracking  of  the 
frame  web,  doubler,  and  inner  chord  of 
the  forward  edge  frame  of  main  entry 
door  number  1,  and  various  follow-on 
actions.  This  amendment  is  prompted 
by  reports  of  cracking  in  the  frame  web, 
doubler,  inner  chord,  and  strap  of  the 
forward  edge  frame  of  main  entry  door 
niunber  1 .  The  actions  specified  by  this 
AD  are  intended  to  prevent  cracks  in  the 
frame  web  and  doubler  of  the  forward 
edge  frame  of  main  entry  door  number 
1,  which  could  result  in  inability  of  the 
edge  frame  to  react  door  stop  loads,  and 
consequent  rapid  depressurization  of 
the  airplane. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
reguladons  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
.  Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi.  Aerospace  Engineer, 
Airft-ame  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-1153; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 


June  15,  2000  (65  FR  37497).  That  action 
proposed  to  require  inspections  to 
detect  cracking  of  the  frame  web, 
doubler,  and  inner  chord  of  the  forward 
edge  frame  of  main  entry  door  number 

1 ,  and  various  follow-on  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

.Support  for  the  Proposal 

Three  commenters  support  the 
proposed  rule. 

Request  to  Reference  New  Service 
Information 

One  commenterxequests  that  the  FAA 
revise  paragraphs  (a),  (b),  and  (c)  of  the 
proposed  rule  to  reference  Boeing  Alert 
Service  Bulletin  747-53A2417,  Revision 

2,  dated  August  10,  2000,  as  an 
acceptable  means  of  compliance  for  the 
actions  required  by  those  paragraphs. 
(Certain  paragraphs  of  the  proposed  nile 
reference  Boeing  Service  Bulletin  747- 
53A2417,  Revision  1,  dated  July  23. 
1998.  as  the  appropriate  source  of 
service  information  for  accomplishment 
of  the  actions  required  by  those 
paragraphs.) 

Because  paragraph  (a)  of  the  proposed 
rule  does  not  reference  a  service  bulletin 
but  only  specifies  compliance  times,  the 
FAA  infers  that  the  commenter  is 
requesting  that  the  FAA  revise 
paragraphs  (b)  and  (c),  as  well  as 
paragraphs  (d)  and  (e),  of  the  proposed 
rule.  The  FAA  concurs  with  the 
commenter's  request.  Since  the  issuance 
of  the  proposed  rule,  the  FAA  has 
reviewed  and  approved  Boeing  Alert 
Service  Bulletin  747-53A2417,  Revision 
2.  The  procedvues  in  that  service 
bulletin  are  substantially  similar  to 
those  in  Boeing  Service  Bulletin  747- 
53A2417,  Revision  1.  Thus,  paragraphs 
fb),  (d),  and  (e)  of  this  final  rule  have 
been  revised  accordingly  to  reference 
Revision  2  of  the  service  bulletin,  in 
addition  to  Revision  1 ,  as  an  acceptable 
som-ce  of  service  information. 

Also,  Revision  2  of  the  service 
bulletin  expands  the  area  of  inspection 
specified  in  Revision  1  of  the  service 
bulletin,  to  include  detailed  visual 
inspections  of  the  aft  side  of  the  frame 
web  (referred  to  as  "Area  3"  in  the 
service  bulletin),  an  area  which  is 
specified  in  paragraph  (c)  of  the 
proposed  rule  and  this  final  rule. 
Accordingly,  paragraph  (c)  of  this  AD 
has  been  revised  to  note  that  Boeing 
Alert  Service  Bulletin  747-53A2417, 
Revision  2,  dated  August  10,  2000,  may 
be  used  to  accomplish  the  inspections 


specified  in  that  paragraph.  Also,  "Note 
5"  of  the  proposed  rule  has  been 
amended  to  clarify  that  the  inspections 
in  paragraph  (c)  of  this  AD  are  described 
in  Revision  2  of  the  service  bulletin. 

Difference  Between  Revision  2  of  the 
Service  Bulletin  and  This  AD 

Operators  should  note  that,  in  / 

addition  to  the  detailed  visual  't-^* 

inspections  of  Area  3,  the  aft  side  of  the 
frame  web.  that  are  specified  in  this  AD. 
Revision  2  of  the  service  bulletin  also 
specifies  detailed  visual  inspections  of 
an  "Area  2."  which  comprises  the 
forward  and  aft  sides  of  the  frame  web 
and  chord.  The  FAA  has  determined 
that,  because  inspections  in  this  area 
were  not  specified  in  the  proposed  rule, 
to  require  inspections  of  tiiis  area  would 
expand  the  scope  of  this  AD. 
necessitating  additional  notice  to  the 
public  and  reopening  of  the  comment 
period.  Due  to  the  criticality  of  the 
unsafe  condition  addressed  in  this  AD, 
the  FAA  finds  that  to  delay  issuance  of 
this  final  nile  in  this  way  would  be 
inappropriate.  Therefore,  this  AD  does 
not  requfre  inspections  of  "Area  2,"  as 
defined  in  the  service  bulletin. 
However,  the  FAA  may  consider  further 
rulemaking  to  require  inspections  in 
this  area. 

Requests  to  Correct  Typographical 
Error,  Remove  Doorstop  Locations 

One  commenter,  who  otherwise 
supports  the  proposed  rule,  requests 
that  the  FAA  revise  paragraph  (c)  of  the 
proposed  rule  to  correct  a  typographical 
error  in  a  reference  to  a  doorstop 
location.  In  the  Federal  Register  version 
of  the  AD,  the  sentence  that  is  the 
subject  of  the  commenter's  request 
reads.  "Perform  a  detailed  visual 
inspection  to  detect  cracking  of  the  aft 
side  of  the  forward  edge  door  frsune  web 
of  main  entry  door  number  1  in  the 
exposed  area  from  doorstop  #2 
[approximately  water  line  (WL)  218]  to 
doorstop  #2  (approximately  WL  245)  at 
body  station  434."  Another  commenter 
suggests  that  the  references  to  doorstop 
locations  be  removed  entirely  from  the 
paragraph. 

The  FAA  acknowledges  the 
typographical  error  pointed  out  by  the 
first  commenter.  The  FAA  has 
determined  that  the  WL  references  in 
the  subject  sentence  of  the  proposed 
rule  are  correct,  and  the  references  to 
the  doorstop  locations  are  not  necessary 
to  adequately  define  the  area  that  needs 
to  be  inspected.  Therefore,  the  FAA 
concurs  with  the  second  commenter's 
suggestion  to  remove  the  references  to 
doorstop  locations.  The  affected 
sentence  of  paragraph  (c)  of  this  final 
rule  has  been  revised  to  read.  "Perform 


a  detailed  visual  inspection  to  detect 
cracking  of  the  aft  side  of  the  forward 
edge  door  frame  web  of  main  entry  door 
number  1  in  the  exposed  area  from 
approximately  [WL]  218  to 
approximately  WL  245  at  body  station 
434.': 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

There  are  approHmately  685  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  211  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

For  Group  1  airplanes  (approximately 
191  U.S. -registered  airplanes),  it  will 
take  approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  these 
inspections  on  U.S.  operators  of  Group 

1  airplanes  is  estimated  to  be  $34,380, 
or  $180  per  airplane,  per  inspection 
cycle. 

For  Group  2  airplanes  (approximately 
20  U.S. -registered  airplanes),  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  requfred 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  these 
inspections  on  U.S.  operators  of  Group 

2  airplanes  is  estimated  to  be  $2,400.  or 
$120  per  airplane,  per  inspection  cycle. 

For  Group  1  airplanes  (approximately 
191  U.S. -registered  airplanes),  it  will 
take  approximately  128  work  hours  per 
airplane  to  accomplish  the  required 
repair,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  repair  on  U.S. 
operators  of  Group  1  airplanes  is 
estimated  to  be  $1,466,880,  or  $7,680 
per  aiiplane. 

For  Group  2  airplanes  (approximately 
20  U.S.-registered  airplanes),  it  will  take 
approximately  64  work  hours  per 
airplane  to  accomplish  the  required 
repair,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  repair  on  U.S. 
operators  of  Group  2  airplanes  is 
estimated  to  be  $76,800.  or  $3,840  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
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operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figm-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  reinforcement  of  the 
door  frame  on  a  Group  1  airplane,  it 
would  take  approximately  9  work  hours 
per  airplane  to  accomplish  the 
reinforcement,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
reinforcement  on  a  Group  1  airplane  is 
estimated  to  be  $540  per  airplane. 

Should  an  operator  elect  to 
accomplish  the  reinforcement  of  the 
door  frame  on  a  Group  2  airplane,  it 
would  take  approximately  5  work  hours 
per  airplane  to  accomplish  the 
reinforcement,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
reinforcement  on  a  Group  2  airplane  is 
estimated  to  be  $300  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  emd  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safe^. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-07    Boeing:  Amendment  39-12014. 
Docket  99-NM-377-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  685  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  frame 
web  and  doubler  of  the  forward  edge  frame 
of  main  entry  door  number  1,  which  could 
result  in  inability  of  the  edge  frame  to  react 
door  stop  loads,  and  consequent  rapid 
depressurization  of  the  airplane,  accomplish 
the  following: 

Initial  Inspection:  Compliance  Time 

(a)  At  the  time  specified  in  paragraph 
(a)(1),  (a)(2).  (a)(3).  or  (a)(4)  of  this  AD;  as 
applicable;  accomplish  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  13,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  13,000  total  flight  cycles,  or 
within  1,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
13,000  or  more  total  flight  cycles  but  fewer 
than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  21,000  total  flight  cycles,  or 
within  1.500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

(3)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  cycles  but  fewer 
than  25.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 


accumulation  of  25,500  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

(4)  For  airplanes  that  have  accumulated 
25,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  within  500 
flight  cycles  after  the  effective  date  of  this 
AD. 

Initial  Detailed  Visual  and  High  Frequency 
Eddy  Current  Inspections 

(b)  Perform  a  detailed  visual  inspection 
and  a  high  frequency  eddy  current  inspection 
of  the  frame  web,  doubler,  and  inner  chord 
of  the  forward  edge  door  frame  to  detect 
cracking  of  main  entry  door  number  1,  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2417,  Revision  1,  dated  )uly  23, 
1998;  or  Boeing  Alert  Service  Bulletin  747- 
53A2417,  Revision  2,  dated  August  10,  2000, 
For  Group  1  airplanes  (as  identified  in  the 
service  bulletin),  accomplish  the  inspections 
on  the  left  and  right  sides  of  the  airplane.  For 
Group  2  airplanes  (as  identified  in  the  service 
bulletin),  accomplish  the  inspections  on  the 
left  side  of  the  airplane  only. 

Note  2:  For  the  purposes  of  this  AD,  it  is 
not  necessary  to  count  flight  cycles 
accumulated  at  2.0  pounds  per  square  inch 
or  less  differential  pressure. 

Note  3:  Inspections,  reinforcements,  and 
repairs  accomplished  prior  to  the  effective 
date  of  this  AD  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-53 A241 7,  dated 
)une  25, 1998,  are  considered  acceptable  for 
compliance  with  paragraph  (b)  of  this  AD. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repetitive  Detailed  Visual  Inspections  (No 
Terminating  Action) 

(c)  Remove  the  cover  assembly  for  the  body 
torque  tube  located  between  the  door  hinge 
attachments.  Perform  a  detailed  visual 
inspection  to  detect  cracking  of  the  aft  side 
of  the  forwEird  edge  door  frame  web  of  main 
entry  door  number  1  in  the  exposed  area 
from  approximately  water  line  (WL)  218  to 
approximately  WL  245  at  body  station  434. 
Pay  particular  attention  to  the  row  of 
fasteners  that  attach  the  frame  web  to  the 
frame  outer  chord.  After  completing 
inspections,  replace  the  cover  assembly. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  3,000  flight  cycles.  Boeing 
Alert  Service  Bulletin  747-53A2417, 
Revision  2,  dated  August  10,  2000,  may  be 
used  to  accomplish  these  inspections. 

Note  5:  The  inspections  required  by 
paragraph  (c)  of  this  AD  arc  not  described  in 
Boeing  Service  Bulletin  747-53A2417. 
Revision  1,  dated  )uly  23, 1998.  However, 
these  inspections  are  described  in  Boeing 
Alert  Service  Bulletin  747-53A2417. 
Revision  2,  dated  August  10,  2000. 


Note  6:  There  is  no  terminating  action 
currently  available  for  the  inspections 
required  by  paragraph  (c)  of  this  AD. 

Repetitive  Inspections/Reinforcement/Repair 
(No  Cracks  Detected) 

(d)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  further  flight,  oversize  fastener 
holes  in  accordance  with  Boeing  Service 
Bulletin  747-53A2417.  Revision  1,  dated  July 
23, 1998;  or  Boeing  Alert  Service  Bulletin 
747-53A2417,  Revision  2,  dated  August  10, 
2000;  and  accomplish  the  requirements  of 
paragraph  (d)(1),  (d)(2),  or  (d)(3)  of  this  AD. 

(1)  Repeat  the  inspections  specified  in 
paragraph  (b)  of  this  AD  one  time  within 
3,000  flight  cycles.  Within  3,000  flight  cycles 
after  accomplishment  of  the  repeat 
inspection,  accomplish  paragraph  (d)(2)  or 
(d)(3)  of  this  AD. 

(2)  Reinforce  the  door  frame,  in  accordance 
with  Figure  5  of  the  service  bulletin. 
Thereafter,  at  intervals  not  to  exceed  3,000 
flight  cycles,  perform  a  detailed  visual 
inspection  to  detect  cracks  of  the  forward  and 
aft  side  of  the  frame,  in  accordance  with 
Figure  6  of  the  service  bulletin.  Within 
10,000  flight  cycles  after  the  reinforcement, 
accomplish  the  requirements  of  paragraph 
(d)(3)  of  this  AD. 

j     (3)  Accomplish  the  web  replacement  repair 
I  ("Terminating  Action")  in  accordance  with 
the  service  bulletin.  Such  repair  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  AD. 

Repair  (Cracks  Detected) 

(e)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (b),  (d)(1), 
or  (d)(2)  ftf  this  AD,  prior  to  further  flight, 
accomplish  the  repair  ("Terminating 
Action")  in  accordance  with  Boeing  Service 
Bulletin  747-53A2417.  Revision  1,  dated  July 
23, 1998;  or  Boeing  Alert  Service  Bulletin 
747-53A2417.  Revision  2,  dated  August  10, 
2000.  Such  repair  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraphs  (d)(1)  and  (dTfUi 
of  this  AD. 

Repair 

(f)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (c)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager, 
Seattle  AGO,  to  make  such  findings.  For  a 
rep>air  method  to  be  approved  by  the 
Manager,  Seattle  AGO,  as  required  by  this 
paragraph,  the  approval  letter  must 
specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 


MEtintenaince  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  ft^m  the  Seattle  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  provided  in  paragraph  (f)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2417,  Revision  1,  dated  July  23, 
1998;  or  Boeing  Alert  Service  Bulletin  747- 
53A2417,  Revision  2.  dated  August  10,  2000. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30399  Filed  12-1-00;  8:45  am] 
BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-363-AD;  Amendment 
39-12013;  AD  2000-24-06] 

RIN  2120-AA64 

Airworthiness  Directives:  Boeing 
Model  707,  727C,  and  727-1  DOC  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  707, 
727C,  and  727-lOOC  series  airplanes, 
that  currently  requires  repetitive 
inspections  to  detect  cracking  of  the 
main  cargo  door  skin  and  fi'ames,  and 


repair,  if  necessary.  The  existing  AD 
also  provides  optional  terminating 
modifications.  This  amendment  requires 
follow-on  rejjetitive  inspections  of 
repaired  or  modified  areas  for  certain 
airplanes.  This  amendment  is  prompted 
by  reports  of  cracking  and/or  tearing  of 
the  main  cargo  door  outer  skin  and 
subsequent  failure  of  the  door  frame. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  such 
cracking  and/or  tearing,  which  could 
residt  in  failiu-e  of  the  door.frame  and 
consequent  rapid  decompression  of  the 
airplane. 
DATES:  Effective  January  8.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Wait 
Sippel,  Aerospace  Engineer,  Airfirame 
Branch,  ANM-120S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2774; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  83-02-09, 
amendment  39-4549  (48  FR  6953. 
February  17,  1983);  which  is  applicable 
to  certain  Boeing  Model  707,  727C,  and 
727-lOOC  airplanes;  was  published  in 
the  Federal  Register  on  April  19.  2000 
(65  FR  20924).  The  action  proposed  to 
continue  to  require  repetitive 
inspections  to  detect  cracking  of  the 
main  cargo  door  skin  and  frames,  and 
repair,  if  necessary,  and  to  continue  to 
provide  for  optional  terminating 
modifications.  The  action  also  proposed 
to  require  new  follow-on  repetitive 
inspections  of  repaired  or  modified 
areas  for  certain  airplanes. 

Explanation  of  Change  in  the  Final  Rule 

Paragraph  (e)(2)  of  the  proposed  rule 
states  that  it  applies  to  airplanes  on 
which  the  modification  specified  in  Part 
II,  Option  2  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bidletin 
727-52A0079,  Revision  4,  dated  June 
19.  1981,  Revision  5,  dated  June  17, 
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1983,  or  Revision  6,  dated  January  11, 
1990,  has  been  accomplished.  However, 
Part  II,  Option  2.  and  the  modification 
contained  therein  (which  involves 
installation  of  over-sized,  protruding- 
head  rivets),  appears  only  in  Revision  6 
of  the  service  bulletin.  Therefore, 
paragraph  (e)(2)  of  this  final  rule  has 
been  revised  to  refer  only  to  Revision  6 
of  the  service  bulletin.  In  addition, 
paragraph  (e)(1)  of  this  final  rule  has 
been  revised  to  clarify  that  the 
modification  referred  to  as  "Part  II, 
Option  1"  in  Revision  6  of  the  service 
bulletin  is  referred  to  as  "Part  11"  of 
Revisions  4  and  5  of  the  service  bulletin. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  to  Reference  Terminating 
Action 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  terminate  the 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  specified  in 
paragraph  (e)  of  the  proposed  AD 
following  installation  of  over-sized, 
protruding-head  rivets  in  the  skin  of  the 
main  cargo  door.  The  commenter  points 
out  that  such  installation  of  over-sized, 
protruding-head  rivets  in  crack-free 
holes  is  one  of  two  options  for 
modification  in  Revision  5  of  the  service 
bulletin.  The  commenter  states  that 
eliminating  the  requirement  for  HFEC 
inspections  would  be  consistent  with 
the  requirements  of  AD  91-06-06, 
amendment  39-6921  (56  FR  9612, 
March  7,  1991),  which  does  not  require 
repetitive  HFEC  inspections  of  the 
upper  row  of  fuselage  lap  splices  once 
protruding-head  rivets  have  been 
installed. 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request  and  its 
rationale.  However,  the  FAA  infers  that, 
though  the  commenter  refers  to  Revision 
5  of  the  service  bulletin,  the  correct 
reference  should  be  to  Revision  6  of  the 
service  bulletin.  (As  noted  above, 
Revision  5  does  not  describe  the 
modification  to  which  the  commenter 
refers.)  For  airplanes  modified  per  Part 
n.  Option  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin, 
paragraph  (e)(2)  of  the  proposed  rule 
specifies  repetitive  internal  and  external 
detailed  visual  and  HFEC  inspections  of 
the  modified  area.  The  FAA  has 
determined  that  the  HFEC  inspection  is 
no  longer  necessary  following 
accomplishment  of  the  modification  in 
Part  II,  Option  2  of  the  Accomplishment 
Instructions  of  Revision  6  of  the  service 


bulletin.  Therefore,  paragraph  (e)(2)  of 
this  final  rule  has  been  revised  to  delete 
reference  to  an  HFEC  inspection. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  cheuiges  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  50  Model 
707  and  308  Model  727  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  1  Model 
707  and  81  Model  727  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  cost  impact  information  in  AD 
83-02-09  inadvertently  contained 
information  relevant  only  to  the  X-ray 
inspection;  however,  since  the  detailed 
visual  and  eddy  current  inspections  are 
also  acceptable  methods  to  detect 
cracking,  this  AD  includes  the  estimated 
number  of  work  hours  necessary  to 
accomplish  any  one  of  the  three 
inspection  methods.  Additionally,  the 
FAA  has  recently  reviewed  the  figiues 
it  has  used  over  the  past  several  years 
in  calculating  the  economic  impact  of 
AD  activity.  In  order  to  account  for 
various  inflationary  costs  in  the  airline 
industry,  the  FAA  has  determined  that 
it  is  necessary  to  increase  the  labor  rate 
used  in  these  calculations  fi-om  $40  per 
work  hour  to  $60  per  work  hour.  The 
cost  impact  information,  below,  has 
been  revised  to  reflect  these  changes. 

Should  an  operator  elect  to 
accomplish  the  detailed  visual 
inspection  that  is  currently  required  by 
AD  83-02-09,  it  will  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  detailed  visual  inspection 
is  estimated  to  be  $60  per  airplane. 

Should  an  operator  elect  to 
accomplish  the  eddy  ciurent  inspection 
that  is  currently  required  by  AD  83-02- 
09,  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  eddy  current  inspection  is 
estimated  to  be  $60  per  airplane. 

Should  an  operator  elect  to 
accomplish  the  X-ray  inspection  that  is 
currently  required  by  AD  83-02-09,  it 
will  take  approximately  3  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 


of  the  X-ray  inspection  is  estimated  to 
be  $180  per  airplane. 

The  detailed  visual  inspection  (for 
Model  727  series  airplanes  ordy) 
required  by  this  AD  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  detailed 
visual  inspection  is  estimated  to  be 
$4,860,  or  $60  per  airplane. 

The  eddy  current  inspection  (for 
Model  727  series  edrplanes  only) 
required  by  this  AD  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  eddy 
current  inspection  is  estimated  to  be 
$4,860,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regiilatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  ride  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  ride"  under  DOT 
Regulatory  Policies  and  Procedin-es  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

'      Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4549  (48  FR 
6953,  February  17,  1983),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12013,  to  read  as 
follows: 

2000-24-06  Boeing:  Amendment  39-12013. 
Docket  99-NM-363-AD.  Supersedes  AD 
83-02-09.  Amendment  39-^549. 
Applicability:  Model  707,  727C,  and  727- 
lOOC  series  airplanes;  as  listed  in  Boeing 
Service  Bulletins  2999.  Revision  3,  dated 
January  12.  1972.  and  727-52-79,  Revision  4, 
dated  June  19,  1981;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  ki  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  main 
cargo  door  skin  and  frames,  which  could 
result  in  failure  of  the  door  fi^une,  and 
consequent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
maybe  required." 


Restatement  of  Requirements  of  AD  83-02- 
09: 

Initial  Inspection 

(a)  Within  500  landings  after  March  3. 1983 
(the  effective  date  of  AD  83-02-09. 
amendment  39-4549),  or  prior  to  the 
accumulation  of  25.000  total  landings  after 
March  3,  1983,  whichever  occurs  later: 
Perform  an  inspection  (detailed  visual,  eddy 
current,  or  X-ray)  to  detect  cracks  of  the  main 
cargo  door  outer  skin  and  frames  between 
body  stations  (BS)  505  and  595,  from  the 
lower  edge  of  the  door  hinge  a  minimum  of 

6  inches  down,  and  6  inches  above,  and  3 
inches  below  the  center  line  of  stringer  10, 
in  accordance  with  Boeing  Service  Bulletin 
2999,  Revision  3,  dated  January  12.  1972.  or 
Revision  4,  dated  January  31,  1991  (for  Model 
707  series  airplanes);  or  Boeing  Service 
Bulletin  727-52-79,  Revision  4,  dated  June 
19, 1981,  or  Boeing  Service  Bulletin  727-52- 
79,  Revision  5,  dated  June  17. 1983,  or 
Boeing  Service  Bulletin  727-52A0079, 
Revision  6,  dated  January  11,  1990  (for  Model 
727  series  airplanes);  as  applicable. 

Repetitive  Inspections 

(b)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  times 
specified  in  paragraph  (b)(1),  (b)(2)  or  (b)(3) 
of  this  AD;  as  applicable;  until 
accomplishment  of  the  modification  required 
by  paragraph  (d)  of  this  AD. 

(1)  Repeat  the  detailed  visual  inspection  at 
intervals  not  to  exceed  500  landings. 

(2)  Repeat  the  eddy  current  inspection  at 
intervals  not  to  exceed  750  landings. 

(3)  Repeat  the  X-ray  inspection  at  intervals 
not  to  exceed  1,000  landings. 

Repair 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD:  Prior  to  further  flight,  repair  any 
cracks  detected  in  accordance  with  Boeing 
Service  Bulletin  2999,  Revision  3,  dated 
January  12, 1972,  or  Revision  4,  dated 
January  31,  1991  (for  Model  707  series 
airplanes);  or  Boeing  Service  Bulletin  727- 
52-79,  Revision  4,  dated  June  19,  1981.  or 
Boeing  Service  Bulletin  727-52-79,  Revision 
5,  dated  June  17,  1983,  or  Boeing  Service 
Bulletin  727-52A0079,  Revision  6,  dated 
January  11, 1990  (for  Model  727  series 
airplanes);  as  applicable. 

Optional  Terminating  Action 

(d)  Modification  of  the  main  cargo  door  in 
accordance  with  Part  II,  Option  1  or  Option 
2,  as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  2999, 
Revision  3,  dated  January  12,  1972,  or 
Revision  4, "dated  January  31, 1991  (for  Model 
707  series  airplanes);  or  Boeing  Service 
Bulletin  727-52-79,  Revision  4,  dated  June 
19,  1981,  or  Boeing  Service  Bulletin  727-52- 
79,  Revision  5,  dated  June  17,  1083,  or 
Boeing  Service  Bulletin  727-52AO079, 
Revision  6,  dated  January  11, 1990  (for  Model 
727  series  airplanes);  as  applicable; 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 


New  Requirements  of  this  AD: 
Post-Repair/Post-Mod  Repetitive  Inspections 

(e)  For  Model  727  series  airplanes;  Within 
27,000  flight  cycles  after  accomplishment  of 
the  repair  specified  in  paragraph  (c)  of  this 
AD,  and/or  the  modification  specified  in 
paragraph  (d)  of  this  AD,  as  applicable;  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD;  whichever  occurs  later; 
accomplish  the  requirements  of  paragraph  * 
(e)(1)  or  (e)(2)  of  this  AD.  as  applicable. 

(1)  For  airplanes  that  have  accomplished 
the  modification  specified  in  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-52-79.  Revision  4, 
dated  June  19,  1981,  or  Revision  5,  dated 
June  17,  1983;  or  in  Part  II,  OpUon  1,  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-52AO079,  Revision  6, 
dated  January  11, 1990:  Perform  a  detailed 
visual  and  eddy  current  inspection  of  the 
modified  area  and/or  any  repaired  area  to 
detect  cracks,  in  accordance  with  the  service 
bulletin.  Repeat  the  inspections  at  intervals 
not  to  exceed  3,800  flight  cycles. 

(2)  For  airplanes  that  have  accomplished 
the  modification  specified  in  Part  II,  Option 
2  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  727-52A0079. 
Revision  6,  dated  January  11,  1990:  Perform 
an  internal  and  external  detailed  visual 
inspection  of  the  modified  area  to  delect 
cracks  in  accordance  with  the  service 
bulletin.  Repeat  the  inspection  at  intervals 
not  to  exceed  3,800  flight  cycles. 

Repair 

[{]  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (e)(1)  or 
(e)(2)  of  this  AD:  Prior  to  further  flight,  repair 
any  cracks  detected  in  accordance  with  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager.  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  Ar  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance 
approved  previously  in  accordance  with  AD 
83-02-09,  amendment  39-4549.  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fttjm  the  Seattle  ACO. 

Note  4:  Incorporation  of  the  Boeing  Model 
707-720  Supplemental  Structural  InspecUon 
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Document  (SSrd)  into  the  operator's 
approved  airplane  maintenance  program 
constitutes  an  approved  alternative  method 
of  compliance  for  Model  707  and  720  series 
airplanes. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  provided  by  paragraph  (f)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
2999,  Revision  3,  dated  January  12,  1972; 
Boeing  Service  Bulletin  2999,  Revision  4, 
dated  January  31,  1991;  Boeing  Service 
Bulletin  727-52-79,  Revision  4,  dated  June 
19,  1981;  Boeing  Service  Bulletin  727-52-79, 
Revision  5,  dated  June  17,  1983;  or  Boeing 
Service  Bulletin  727-52A0079,  Revision  6, 
including  Addendum,  dated  January  11, 
1990;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
in  accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
January  8.  2001. 

Issued  in  Renton,  Washington,  on 
November  22.  2000. 

Donald  L.  Riggin,  ^ 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30398  Filed  12-1-00;  8:45  am) 

BILLING  CODE  4giO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-37a-AD;  Amendment 
39-12027;  AD  2000-24-20] 

RIN2120-AA64 

Alrworttifness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

ASEriCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

S^^MARY:  This  amendment  adopts  a 
li^w  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  707  and 
720  series  airplanes,  that  requires 
repetitive  inspections  of  certain 
stringers  and  around  certain  fastener 


holes  of  the  lower  skin  of  the  wings  to 
detect  fatigue  cracking,  and  repair,  if 
necessary.  This  action  is  necessary  to 
detect  and  correct  such  cracking  and 
consequent  damage  to  adjacent 
structure,  which  could  residt  in  reduced 
structural  integrity  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rehrl,  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2783:  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Fedejal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
707  and  720  series  airplanes  was 
published  in  the  Federal  Register  on 
August  10.  2000  (65  FR  48941).  That 
action  proposed  to  require  repetitive 
inspections  of  certain  stringers  and 
aroimd  certain  fastener  holes  of  the 
lower  skin  of  the  wings  to  detect  fatigue 
cracking,  and  repair,  if  necessary. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter,  Boeing,  requests  that 
all  references  to  Model  720  series 
airplanes  be  deleted  from  the  proposed 
rule.  Specifically.  Boeing  suggests  that: 

•  the  Cost  Impact  paragraph  be 
revised  to  specify  that  there  are 
approximately"*  *   *  49  affected 
Model  707  series  airplanes  worldwide 

•  paragraph  (a)  of  the  proposed  rule 
be  removed;  and 

•  Note  2  of  the  proposed  rule  be 
revised  to  state  that  the  actions  required 
by  AD  81-11-06  Rl,  amendment  39- 


4178,  for  Model  720  airplanes  remain  in 
effect.  The  commenter  states  that  there 
are  no  Model  720  series  airplanes  in 
active  service.  In  addition,  the  changes 
in  Revision  4  of  the  referenced  alert 
service  bulletin  affect  only  Model  707 
series  airplanes. 

The  FAA  does  not  conciu  with  the 
commenter's  request  to  remove 
references  to  Model  720  series  airplanes 
from  this  final  rule.  Even  though  no 
Model  720  series  airplanes  are  currently 
in  active  service,  including  this  model 
in  the  applicability  of  the  final  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  on  any  Model 
720  series  airplane  that  is  retiuned  to 
service  in  the  future.  In  addition,  the 
FAA  notes  that  several  changes  in 
Revision  4  of  the  alert  service  bulletin 
do,  in  fact,  address  Model  720  series 
airplanes.  No  change  to  this  final  rule  is 
necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  eiir 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  49  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  56  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$6,720,  or  $3,360  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requfrements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  govenmient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 
I       Fof  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-20  Boeing:  Amendment  39-12027. 
Docket  99-NM-378-AD. 

Applicability:  All  Model  707  and  720  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  fatigue  cracking  of  certain 
stringers,  and  around  certain  fastener  holes  of 


the  lower  skin  of  the  wings,  which  could 
result  in  damage  to  adjacent  structure  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Initial  and  Repetitive  Inspections 

(a)  For  Model  720  series  airplanes:  Within 
500  flight  cycles  after  the  effective  date  of 
this  AD,  perform  an  initial  high  frequency 
eddy  current  (HFEC)  inspection  to  detect 
cracking,  in  accordance  with  Figure  1  of 

"  Boeing  Alert  Service  Bulletin  A3395, 
Revision  4,  dated  October  28,  1999. 

(b)  For  Model  707  series  airplanes  having 
fewer  than  15,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  15,000  total  flight  cycles,  or 
within  150  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  an  initial  HFEC  inspection  in 
accordance  with  Figure  2;  steps  1,  2,  and  3; 
of  Boeing  Alert  Service  Bulletin  A3395, 
Revision  4,  dated  October  28,  1999.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  1,300  flight  cycles.  Accomplishment 
of  the  repetitive  HFEC  inspections  terminates 
the  low  frequency  eddy  current  inspections 
specified  in  AD  81-11^6  Rl,  amendment 
39-4178. 

(c)  For  Model  707  series  airplanes  having 
15,000  total  flight  cycles  or  more  as  of  the 
effective  date  of  this  AD:  Within  150  flight 
cycles  after  the  effective  date  of  this  AD, 
perform  an  initial  HFEC  inspection  in 
accordance  with  Figure  2;  steps  4,  5,  and  6; 
of  Boeing  Alert  Service  Bulletin  A3395. 
Revision  4.  dated  October  28. 1999,  and 
accomplish  the  requirements  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD. 

(1)  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  150  flight  cycles  until 
accomplishment  of  the  inspections  required 
by  paragraph  (c)(2)  of  this  AD. 

(2)  Within  400  flight  cycles  after 
accomplishment  of  the  initial  inspection 
required  by  paragraph  (c)  of  this  AD, 
accomplish  the  HFEC  inspections  required 
by  paragraph  (b)  of  this  AD.  Accomplishment 
of  these  inspections  terminates  the  repetitive 
inspections  required  by  paragraph  (c)(1)  of 
this  AD. 

Note  2:  The  actions  required  by  AD  81-11- 
06  Rl,  amendment  39-4178  [with  the 
exception  of  the  LFEC  inspections,  as 
specified  in  paragraph  (b)  of  this  AD]  remain 
in  effect. 

Inspect  and  Repair 

(d)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  perform  an  internal  inspection 
in  accordance  with  the  Work  Instructions 
specified  in  Boeing  Alert  Service  Bulletin 
A3395.  Revision  4,  dated  October  28. 1999; 
and,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO).  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACO.  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 


Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO' 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  • 

Incorporation  by  Reference 

(g)  Except  as  required  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  A3395,  Revision  4,  dated  October 
28. 1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  SU^et,  NW..  suite  700,  Washington, 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
Januarys,  2001. 

Issued  in  Renton,  Washington,  on 
November  22.  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  00-30397  Filed  12-1-00;  8:45.am] 

BILUNG  CODE  4910-13-P 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  B2  and  B4  series  airplanes,  and 
Model  A300-600  series  airplanes,  that 
requires  repetitive  inspections  to  detect 
chafing  and  the  existence  of  repairs  of 
the  harness  of  the  high-level  sensor  of 
the  fuel  surge  tanks,  and  to  detect  chafe 
marks  on  the  support  canisters  of  the 
magnetic  level  indicators;  and  follow-on 
corrective  actions,  if  necessary.  This 
amendment  also  requires  modification 
of  the  harness  for  the  high-level  sensor 
of  the  outer  wing  fuel  tanks,  which 
terminates  certain  repetitive 
inspections.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  jiirworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  the 
harness  of  the  high-level  sensor,  which 
could  result  in  a  short  circuit  and 
consequent  fuel  ignition  source  inside 
the  outer  wing  fuel  tanks. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  B2  and  B4  series  airplanes, 
and  Model  A300  B4-600,  A300  B4- 
600R,  and  A300  F4-600R  (A30O-600) 
series  airplanes,  was  published  in  the 
Federal  Register  on  June  13,  2000  (65 
FR  37084).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
chafing  and  the  existence  of  repairs  of 
the  harness  of  the  high-level  sensor  of 
the  fuel  surge  tanks,  and  to  detect  chafe 
marks  on  the  support  canisters  of  the 
magnetic  level  indicators;  and  follow-on 


corrective  actions,  if  necessary.  That 
action  also  proposed  to  require 
modification  of  the  harness  for  the  high- 
level  sensor  of  the  outer  wing  fuel  tanks, 
which  would  terminate  certain 
repetitive  inspections. 

Clarification  of  Model  Designation 

Since  the  issuance  of  the  proposed 
AD.  the  FAA  has  changed  the  manner 
in  which  it  identifies  the  airplane 
models  referred  to  as  "Airbus  Model 
A300  and  A300-600  series  airplanes"  to 
reflect  the  model  designation  specified 
on  the  type  certificate  data  sheet.  This 
final  rule  has  been  revised  to  show  the 
appropriate  model  designations  for 
those  airplanes. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  recommends  that  the 
FAA  only  mandate  the  inspection 
service  bulletins,  and  not  the 
modification  service  bulletins.  The 
commenter  is  convinced  that  the 
inspections  alone  are  sufficient  to 
ensure  safety. 

The  FAA  does  not  concur  with  the 
comihenter's  request.  The  FAA  is  aware 
that  the  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  did 
not  mandate  the  modification  in  the 
French  airworthiness  directive  that 
addresses  the  identified  unsafe 
condition.  However,  as  explained  in  the 
proposal,  the  FAA  has  determined  that 
long-term  continued  operational  safety 
will  be  better  assured  by  design  changes 
to  remove  the  source  of  the  problem, 
rather  than  by  repetitive  inspections.  No 
additional  data  were  submitted  by  the 
commenter  that  would  cause  the  FAA  to 
change  its  position  in  this  regard.  No 
change  to  the  final  nde  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that,  this  change  will  neither 
increase  the  economic  biu'den  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  37  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspections,  and  that  the 


average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$2,220,  or  $60  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,220. 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative.-  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-18    Airbus  Industrie:  Amendment 
39-12025.  Docicet  200O-NM-96-AD. 
Applicability:  Model  A300  B2  and  B4 
series  airplanes,  and  Model  A300  B4-600, 
A300  B4-600R,  and  A300  F4-600R  (A300- 
600)  series  airplanes;  certificated  in  any 
category;  except  those  airplanes  on  which 
Airbus  Modification  04489  has  been  installed 
during  production. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  wire  harnesses  of 
the  high-level  sensors,  which  could  result  in 
a  short  circuit  and  consequent  fuel  ignition 
source  inside  the  outer  wing  fuel  tanks, 
accomplish  the  following: 

Detailed  Visual  Inspection 

j     (a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD.  perform  a  detailed 
visual  inspection  to  detect  chafing  and  the 
existence  of  repairs  of  the  harness  (cable)  of 
the  high-level  sensor  of  the  fuel  surge  tanks, 
and  to  detect  chafe  marks  on  the  support 
canisters  of  the  magnetic  level  indicators,  in 
accordance  with  Airbus  Service  Bulletin 
A300-28-0077  (for  Model  A300  series 
airplanes)  or  A300-28-6062  (for  Model 
A300-600  series  airplanes),  each  dated  July 
19,  1999.  as  applicable. 

(1)  For  airplanes  on  which  modification  of 
the  harness  in  accordance  with  Airbus 
Service  Bulletin  A300-28-0058  (for  Model 
A300  series  airplanes)  or  A300-28-6020  (for 
Model  A300-600  series  airplanes),  as 
applicable,  HAS  NOT  been  accomplished: 
Accomplish  the  requirements  of  paragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  AD. 

(i)  Repeat  the  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  500  flight 
hours  until  the  requirements  of  paragraph 
(a)(l)(ii)  of  this  AD  are  accomplished.  If  any 
wire  chafing,  chafe  mark,  or  existing  repair 
is  detected  during  any  inspection,  prior  to 
further  flight,  determine  the  appropriate 
repair  and/or  condition  of  repair  as  specified 
in  Inspection  Table  1  of  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A300- 
28-0077  or  A30G-28-6062,  as  applicable.  At 
the  times  specified  in  Inspection  Table  I, 
accomplish  corrective  actions  (e.g., 
temporary  or  permanent  repairs,  and  follow- 


on  inspections  and  repairs)  in  accordance 
with  the  applicable  service  bulletin.  If  any 
discrepancy  is  found  during  any  follow-on 
inspection,  prior  to  further  flight,  repair  the 
discrepancy  in  accordance  with  the 
applicable  service  bulletin. 

(ii)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  harness  of  the 
high-level  sensor  in  the  outer  wing  fuel  tanks 
in  accordance  with  Airbus  Service  Bulletin 
A300-28-0058.  Revision  02  (for  Model  A300 
series  airplanes),  or  A300-28-6020.  Revision 
01  (for  Model  A300-600  series  airplanes), 
each  dated  September  28,  1999. 
Accomplishment  of  the  modification 
terminates  the  500-flight-hour  repetitive 
inspection  required  by  paragraph  (a)(1)  of 
this  AD.  However,  if  a  temporary  repair  is 
installed,  the  10.000-flight-hour  detailed 
visual  inspection  specified  in  the  follow-on 
corrective  actions  of  Table  1  continues  to  be 
required  by  this  AD. 

(2)  For  airplanes  on  which  modification  of 
the  harness  in  accordance  with  Airbus 
Service  Bulletin  A300-28-O058  (for  Model 
A300  series  airplanes)  or  A30O-28-6020  (for 
Model  A300-600  series  airplanes),  as 
applicable,  HAS  been  accomplished: 
Accomplish  the  requirements  of  paragraph 
(a)(2)(i)  or  (a)(2)(ii),  as  applicable. 

(i)  If  no  wire  chafing,  chafe  marks,  or 
existing  repairs  are  detected,  no  further 
action  is  required  by  this  AD. 

(ii)  If  any  wire  chafing,  chafe  mark,  or 
existing  repair  is  detected,  prior  to  further 
flight,  determine  the  appropriate  repair  and/ 
or  condition  of  repair  specified  in  Inspection 
Table  2  of  the  Accomplishment  Instructions 
of  Airbus  Service  Bulletin  A300-28-0077  or 
A300-28-6062.  as  applicable.  At  the  times 
specified  in  Inspection  Table  2,  accomplish 
corrective  actions  (e.g.,  temporary  or 
permanent  repairs  and  follow-on  inspections) 
in  accordance  with  the  applicable  service 
bulletin.  If  any  discrepancy  is  found  during 
any  follow-on  inspection,  prior  to  further 
flight,  repair  the  discrepancy  in  accordance 
with  the  applicable  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc..  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

Note  3:  Modification  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A300-28-0058, 
dated  December  15,  1988.  or  Revision  01, 
dated  October  1,  1991  (for  Model  A300  series 
airplanes):  or  A30O-28-6020,  dated 
December  15. 1988  (for  Model  A300-600 
series  airplanes);  is  considered  acceptable  for 
compliance  with  the  action  specified  in 
paragraph  (a)(l)(ii)  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Intemationateftnch. 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  < 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-28-0077, 
dated  July  19.  1999;  Airbus  Service  Bulletin 
A30O-28^058,  Revision  02.  dated 
.September  28,  1999;  Airbus  Service  Bulletin 
A300-28-6062,  dated  July  19.  1999:  or 
Airbus  Service  Bulletin  A300-28-6020, 
Revision  01,  dated  September  28, 1999;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a)      * 
and  1  CFR  part  51.  Copies  may  be  obtained, 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-404- 
293(B),  dated  October  6. 1999. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
January  8.  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Trtinsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30395  Filed  12-1-00;  8:45  am] 
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action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AI3), 
applicable  to  all  Airbus  Model  A319, 
A320,  and  A321  series  airplanes,  that 
requires  a  revision  to  the  Airplane 
Flight  Manual;  inspection  to  detect 
damage  of  the  wiring  and  adjacent 
structure  along  the  length  of  the  fairing 
of  the  fuel  boost  piunp;  corrective 
actions,  if  necessary;  and  modification 
of  the  fuel  piunp  wire  and  fairing.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  electrical  arcing  of 
the  fuel  boost  pump  wire,  which  could 
result  in  wing  structural  damage,  fire, 
and/or  fuel  vapor  explosion.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  January  8,  2001. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Kenton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer,  ANM-116, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Kenton, 
Washington  98055-4056;  telephone 
(425)  227-2141;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A319,  A320,  and  A321  series  airplanes 
was  published  in  the  Federal  Register 
on  August  24,  2000  (65  FK  51560).  That 
action  proposed  to  require  a  revision  to 
the  Airplane  Flight  Manual  (AFM); 
inspection  to  detect  damage  of  the 
vdring  and  adjacent  structure  along  the 
length  of  the  fairing  of  the  fuel  boost 
pump;  corrective  actions,  if  necessary; 
and  modification  of  the  fuel  pump  wire 
and  fairing. 

Action  Since  the  Issuance  of  Proposed 
AD 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
issued  French  airworthiness  directive 
2000-419-154(B),  dated  October  4, 
2000.  That  airworthiness  directive 
includes  a  procedure  for  revising  the 
AFM.  In  addition,  if  a  fuel  boost  pump 
malfunctions,  airworthiness  directive 
procedures  specify  removing  the  wiring 
fairing  to  inspect  the  electrical  wiring, 
fairing,  and  wing  skin  within  the  fairing 
area;  and  corrective  actions,  if 


necessary.  Procedures  also  include  a 
reporting  requirement. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participaie  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  cbmmenter  supports  the  AFM 
revision  specified  by  the  proposed  AD. 

Request  To  Delete  the  Inspection 
Requirement 

Five  commenters  request  deleting  the 
requirement  in  paragraph  (b)  of  the 
proposed  AD,  which  specifies  an 
inspection  of  the  wiring  and  adjacent 
structiu-e  along  the  length  of  the  fairing. 
All  of  the  commenters  are  concerned 
that  the  inspection  could  induce  more 
damage,  even  if  operators  exercise 
caution  as  recommended  in  the 
proposed  AD. 

One  commenter  states  that  in-service 
experience  indicates  that  arcing  of  the 
underwing  fuel  pump  wiring  is  mainly 
linked  to  poor  maintenance  action 
rather  than  to  damage  due  to  vibration 
and  chafing.  That  commenter  considers 
that  most  of  the  damage  has  occurred 
diuing  fairing  replacement  when  the 
fuel  boost  pump  wire  can  be  pinched 
and  damaged.  A  second  commenter 
concurs  and  suggests  that  the  inspection 
specified  in  paragraph  (b)  be  included 
in  paragraph  (c)  of  this  AD,  in  case  a 
circuit  breaker  tripped.  A  third 
commenter  considers  that  removing  the 
fairing  is  unnecessary,  and  that  such 
action  may  cause  needless  damage  to 
the  wiring  upon  re-installation.  In 
addition,  the  design  of  the  system  is 
such  that,  if  a  wire  is  trapped,  the 
circuit  breaker  will  trip  and  avert 
danger.  A  fourth  commenter  considers 
that  the  inspection  increases  the 
probability  of  inducing  a  fault  despite 
heightened  awareness,  and  that  the 
inspection  should  be  required  only 
when  terminating  action  is  identified 
and  applied  before  reinstalling  the 
fairing.  A  fifth  commenter  notes  that,  if 
a  fuel  pump  circuit  breaker  trips,  a  full 
inspection  of  the  wiring  underneath  the 
fairing  is  required  prior  to  further  use  of 
that  piunp.  Further,  that  requirement 
should  be  enough  to  remove  the  need 
for  the  inspection  specified  by  the 
proposed  AD. 

Tne  FAA  does  not  concur  that  the 
detailed  visual  inspection  in  paragraph 
(b)  of  the  proposed  AD  should  be 
deleted.  We  consider  that  the  benefit 
from  the  one-time  inspection  outweighs 
the  risk  of  wire  damage  during 
reassembly  of  the  fairing.  We  have 
received  reports  of  damaged  wiring  and 
arcing  to  the  fuselage  skin  on  in-service 


and  newly  manufactiu^d  airplanes, 
which  indicate  that  additional  airplanes 
may  have  pre-existing  wire  damage.  In 
addition,  we  have  found  that 
intermittent  arcing,  which  gradually 
eroded  the  adjacent  aluminum  structure 
and  penetrated  into  the  fuel  tank,  has 
occurred  on  other  model  airplanes 
without  tripping  the  circuit  breaker. 
Therefore,  the  possibility  that  such 
arcing  damage  could  result  in  fuel 
leaking  on  top  of  the  arcing  wire 
justifies  the  one-time  inspection. 

We  do  not  agree  that  the  inspection 
increases  the  probability  of  inducing 
damage.  We  point  out  that  the  original 
fairing  installations  were  done  without 
any  installation  precautions.  However, 
to  ensure  that  wiring  damage  is  not 
induced  during  replacement  action,  we 
included  specific  instructions 
cautioning  operators  to  take  special  care 
when  replacing  the  fairing.  Those 
instructions,  which  were  added  to 
paragraph  (b)  of  the  proposed  AD,  make 
it  unlikely  that  improper  installation  of 
the  fairing  will  occur. 

For  these  reasons,  we  consider  that 
the  one-time  detailed  visual  inspection 
required  by  paragraph  (b)  of  this  AD  is 
needed  to  ensiue  that  no  critical 
condition  exists  in  the  fleet.  Paragraph 
(b)  has  not  been  deleted  in  the  final  rule. 

Requests  To  Specify  a  Difference 
Regarding  the  Inspection  Requirement 

Two  commenters  state  that,  although 
the  proposed  AD  specifies  a  one-time 
inspection  (of  all  Model  A319,  A320, 
and  A321  series  airplanes),  the 
previously  referenced  French 
airworthiness  directive  does  not  specify 
such  an  inspection.  This  difference 
should  be  included  in  the  final  rule  so 
that  other  Civil  Aviation  Authorities  can 
decide  on  the  corrective  actions  they 
consider  appropriate,  and  so  that  any 
confusion  for  the  operators  is  avoided. 

We  concur  with  the  request  to  specify 
this  difference  in  the  final  rule.  Note  4 
of  the  final  rule  includes  a  statement 
that  notifies  operators  of  the  difference 
between  this  AD  and  the  French 
airworthiness  directive. 

Request  To  Add  a  Reference  to  an 
Airplane  Flight  Manual  (AFM) 

One  commenter  requests  adding  a 
reference  to  the  DGAC-approved  AFM 
Temporary  Revision  (TR)  2.05.00/31  in 
paragraph  (a)  of  the  proposed  AD  as  a 
means  of  compliance.  That  TR  includes 
the  same  basic  requirements  defined  in 
paragraph  (a)  of  the  proposed  AD. 

We  concur  with  this  request,  and 
agree  that  the  TK  includes  the  same 
basic  requirements  defined  in  paragraph 
(a)  of  the  proposed  AD.  Paragraph  (a)  of 
the  final  rule  now  states  that  "This  may 


be  accomplished  by  inserting  a  copy  of 
this  AD  or  Airbus  Temporary  Revision 
2.04.00/31  into  the  AFM." 

Requests  To  Delete  the  Modification 
Requirement 

I     Two  commenters  request  deleting  the 
modification  requirement  specified  by 
paragraph  (e)  of  the  proposed  AD.  One 
commenter  states  that  a  final  fix  is  being 
developed  and  should  be  available  by 
the  end  of  this  year.  When  the  final  fix 
is  available,  a  new  AD  should  be  issued 
to  mandate  the  modification.  Another 
commenter  considers  that  the 
modification  should  be  required  v«thin 
18  months  after  the  modification  is 
made  available.  However,  since  the 
modification  is  not  ciurently  available, 
that  requirement  should  be  removed 
from  the  AD. 

We  partially  conciu  with  the  requests 
regarding  the  modification  requirement 
in  paragraph  (e)  of  the  proposed  AD. 
Although  a  final  modification  has  not 
been  completely  defined,  we  consider  it 
imperative  to  speed  up  the  development 
and  installation  of  a  modification  to 
prevent  any  chance  of  the  wires  being 
damaged  either  diuing  removal  and 
replacement  of  the  fairing,  or  due  to 
vibration  while  the  airplane  is  in 
service.  We  have  determined  that 
allowing  an  additional  6  months  for 
development  and  testing  of  the 
modification  is  appropriate  to  ensure 
that  the  modification  is  effective  and  to 
allow  enough  time  for  incorporating  the 
modification  on  in-service  airplanes. 
The  compliance  time  for  the 
modification  is  extended  from  18  to  24 
months  in  paragraph  (e)  of  the  final  rule. 

Request  To  Revise  the  Cost  Estimate 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  states  that  re-installation  of 
the  fairing,  per  the  "Installation  of  Fuel 
Pump  Fairing"  section  of  Airbus 
Airplane  Maintenance  Manual  (AMM) 
Task  28-21^9-400-001,  requires  the 
use  of  a  sealant  with  a  cure  time  of  up 
to  16  hours.  The  commenter  adds  that 
the  sealant  curing  process  will  have  a 
severe  economic  impact  on  the  airlines, 
which  does  not  appear  to  be  addressed 
in  the  Cost  Impact  paragraph  of  the 
NPRM. 

We  infer  that  the  commenter  requests 
a  revision  of  the  cost  estimate  in  the 
proposed  AD,  but  we  do  not  concur  that 
a  revision  to  the  cost  estimate  is 
necessary.  While  we  agree  that  the 
previously  referenced  AMM  specifies 
the  use  of  sealant  to  reassemble  the  front 
fairing  and  cover  plate,  upon  further 
review  we  have  determined  that  it  is  not 
necesseuy  to  remove  the  front  fairing 
and  cover  plate  to  inspect  the  portion  of 


the  wiring  where  damage  has  been 
found.  Therefore,  we  have  revised 
paragraph  (b)  in  the  final  rule  to  require 
removal  of  only  the  "rear  and 
intermediate"  fairing.  With  this  change, 
there  is  no  requirement  to  apply  sealant 
during  accomplishment  of  the  action 
required  by  paragraph  (b)  of  this  AD.  No 
change  to  the  cost  estimate  was  made  in 
the  final  rule. 

Request  To  Delete  Paragraph  (c) 

One  commenter  requests  that 
paragraph  (c)  of  the  proposed  AD  be 
deleted  from  the  final  rule.  The  airplane 
trouble-shooting  manual  (TSM) 
addresses  what  to  do  when  a  circuit 
breaker  trips  and  includes  procedures 
for  checking  the  wiring,  if  necessary. 
The  commenter  adds  that  mandating  the 
removal  of  the  fairing  to  check  the 
wiring  when  it  is  unnecessary  may 
induce  problems.  In  the  past,  the  TSM 
procedure  has  been  used  to  effectively 
locate  any  arcing  of  the  piunp  wiring. 

We  do  not  concur  that  paragraph  (c) 
should  be  deleted  from  this  AD.  While 
we  agree  that  the  TSM  includes  a 
procedure  for  checking  the  continuity  of 
the  wire,  the  check  may  not  detect  an 
exposed  wire  condition.  In  addition, 
there  have  been  cases  where  the  wire 
was  not  inspected  and  was  later  found 
to  be  damaged.  Therefore,  we  consider 
that  an  inspection  to  determine  the 
condition  of  the  wire  is  necessary  to 
ensure  that  no  arcing  condition  exists. 
Paragraph  (c)  was  not  deleted  in  the 
final  rule. 

Request  To  Revise  the  Repair 
Requirements 

One  commenter  recommends  revising 
paragraph  (b)(2)  of  the  proposed  AD  to 
include  a  reference  to  the  Airbus 
Standard  Repair  Manual  (SRM),  and 
points  out  that  paragraph  (b)(1)  of  the 
proposed  AD  references  standard 
practices  of  the  manufacturer's  Aircraft 
Wiring  Manual.  The  commenter  notes 
that,  if  any  damage  beyond  SRM  limits 
is  found,  [the  commenter'sl  procedures 
specify  seeking  FAA  or  DGAC  repair 
approval  for  structures  that  are  the 
subject  of  AD's. 

We  concur  with  the  request  to  revise 
the  repafr  requirements.  Because  the 
SRM  is  approved  by  the  DGAC,  it  may 
be  used  as  the  approved  data  source  to 
repair  any  damage  that  does  not  exceed 
the  limits  specified  in  the  SRM.  We 
have  revised  paragraph  (b)(2)  in  the 
final  rule  to  include  the  SRM  as  another 
approved  method  for  repairing  the 
airplane  structure. 


Explanation  of  Change  Made  to 
Proposal 

We  have  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD. 

Although  NOTE  2  in  the  proposal 
specified  a  detailed  inspection,  we  have 
revised  this  final  rule  to  clarify  that  its 
intent  is  to  require  a  detailed  visual 
inspection.  NOTE  2  of  the  final  rule  has 
been  changed  accordingly. 

Editorial  Changes  to  the  Final  Rule 

Airbus  advises  that  the  circuit 
breakers  for  the  wing  fuel  tank  pump  are 
designated  as  IQA,  2QA,  7QA,  and 
8QA.  We  have  added  these  circuit 
breaker  designators  to  paragraph  (a)  of 
the  final  rule. 

Airbus  also  advises  that  the  Aircraft 
Wiring  Manual  (AWM),  Standard 
Practices,  Chapter  20,  includes 
procedures  for  repairing  damaged  wire. 
As  a  result  of  this  information,  we  have 
added  repair  to  the  existing  replacement 
action  as  another  method  of  compliance 
in  paragraph  fb)(l)  of  the  final  rule.  We 
have  determined  that  this  change  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD.  This  change  provides 
operators  with  an  option  to  either  repair 
or  replace  the  wire  per  the  AWM. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  These  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Cost  Impact 

We  estimate  that  306  Model  A319, 
A320,  and  A321  series  airplanes  of  U.S. 
registry  will  be  eiffected  by  this  AD. 

It  will  take  approx^ately  1  work 
hour  per  airplane  to  Accomplish  the 
required  AFM  revision,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revision  on  U.S.  operators  is 
estimated  to  be  $18,360,  or  $60  per 
airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection  (including  time  to 
remove  the  fairing),  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
wiring  inspection  on  U.S.  operators  is 
estimated  to  be  $36,720,  or  $120  per 
airplane. 

Since  the  manufacturer  has  not  yet 
developed  a  modification 
commensurate  with  the  requirements  of 
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this  AD,  we  are  unable  at  this  time  to 
provide  specific  information  as  to  the 
number  of  work  hours  or  cost  of  parts 
that  will  be  required  to  accomplish  the 
modification.  The  compliance  time  of 
24  months  should  provide  ample  time 
for  the  development,  approval,  and 
installation  of  an  appropriate 
modification. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time.  Or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tinder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nvunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
Scifety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-08    Airbus  Industrie:  Amendment 
39-12015.  Docket  2000-NM-227-AD. 

Applicability:  All  Model  A319,  A320,  and 
A321  series  airplanes:  certificated  in  any 
categcry. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (f)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  of  the  fuel 
boost  pump  wire,  which  could  result  in  wing 
structural  damage,  or  fire  and/or  fuel  vapor 
explosion,  accomplish  the  following: 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  which  may  be  accomplished  by 
inserting  a  copy  of  this  AD  or  Airbus 
Temporary  Revision  2.04.00/31  into  the 
AFM: 

•FUEL  SYSTEM 

If  circuit  breaker  IQA,  2QA,  7QA,  and  8QA 
for  any  wing  tank  fuel  bodst  pump  is  tripped, 
do  not  reset." 

Inspection 

(b)  Within  90  days  after  the  effective  date 
of  this  AD:  For  each  fuel  boost  pump,  remove 
the  rear  and  intermediate  fairings  located  on 
the  lower  wing  skin  and  perform  a  detailed 
visual  inspection  of  the  wiring  and  the 
adjacent  structure  along  the  length  of  the 
fairings.  Inspect  to  detect  damage  to  the  wires 
including  chafed,  pinched,  or  melted  wires, 
and  any  signs  of  arcing  damage  to  the 
structure.  When  replacing  the  fairing 
following  the  inspection,  take  care  not  to 
pinch  or  otherwise  damage  the  wiring  of  the 
fuel  boost  pumps:  incorrect  replacement  of 
the  fairing  could  cause  damage  to  the  wiring. 

(1)  If  any  damage  to  the  wire,  as  described 
in  paragraph  (b)  of  this  AD,  is  detected:  Prior 
to  further  flight,  either  repair  the  wire  or 
replace  the  wir6  with  new  wire  per  the 
manufacturer's  Aircraft  Wiring  Manual, 
Standard  Practices,  Chapter  20.  Submit  a 


report  at  the  time  specified  and  per 
paragraph  (d)  of  this  AD. 

(2)  If  any  arcing  damage  to  the  structure  is 
detected:  Prior  to  further  flight,  repair  the 
damaged  structure  per  the  airplane  Structural 
Repair  Manual  or  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Direction  Generale  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France  (or  its 
delegated  agent).  For  a  repair  method  to  be 
approved  by  the  Manager,  International 
Branch,  ANM-116,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD.  Submit 
a  report  at  the  time  specified  and  per 
paragraph  (d)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(c)  As  of  the  effective  date  of  this  AD:  For 
any  fuel  boost  pump  on  which  circuit  breaker 
IQA,  2QA,  7QA.  and  8QA  of  the  pump  has 
tripped,  prior  to  further  use  of  that  pump, 
accomplish  the  inspection  and  applicable 
corrective  actions  specified  by  paragraph  (b) 
of  this  AD. 

Reporting  Requirement 

(d)  If  any  damage  is  detected  during  any 
inspection  required  by  paragraphs  (b)  and  (c) 
of  this  AD:  Within  10  days  after 
accomplLshing  that  inspection,  submit  a 
report  of  the  inspection  findings  to  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  fax  (425)  227-1149.  The  report 
must  include  a  description  of  the  damage 
found,  the  airplane  serial  number,  and  the 
number  of  landings  and  flight  hours  on  the 
airplane.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Modification 

(e)  Within  24  months  after  the  effectiva 
date  of  this  AD:  Modify  the  fuel  pump  wire 
and  fairing,  per  a  method  approved  by  the 
Manager,  International  Branch.  ANM-116. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 


Federal  Register / Vol.  65,  No.  233 /Monday,  December  4,  2000 /Rules  and  Regulations  75595 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  per 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-419- 
154(B),  dated  October  4,  2000.  Operators 
should  note  that,  although  this  AD  requires 
a  one-time  detailed  visual  inspection,  the 
French  airworthiness  directive  does  not 
mandate  such  an  inspection. 

ECFechve  Date 

(h)  This  amendment  becomes  effective  on 
lanuary  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-30394  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-107-AD;  Amendment 
39-12007;  AD  2000-23-34] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  ^00,  and  -500  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-300, 
—400,  and  -500  series  airplanes,  that 
requires  replacement  of  the  existing 
autothrottle  computer  with  a  new, 
improved  autothrottle  computer.  J'his 
amendment  is  prompted  by  reports  of 
asymmetric  thrust  conditions  during 
flight  caused  by  irregular  autothrottle 
operation  in  which  the  thrust  levers 
slowly  move  apart  causing  the  airplane 
to  baiik  excessively  and  go  into  a  roll. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  such  conditions, 
which  could  result  in  loss  of  control  of 
the  airplane. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Thanh  Truong,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(425)  227-2552;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-300,  ^00,  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  June  12,  2000  (65  FR  36803). 
That  action  proposed  to  require 
replacement  of  the  existing  autothrottle 
computer  with  a  new,  improved 
autothrottle  computer. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  state  no  objection  to 
the  proposed  rule  and  indicate  that  the 
proposed  replacements  are  already  in 
progress  on  their  fleets. 

Request  to  Increase  Compliance  Time 

Three  commenters  request  an  increase 
in  the  compliance  time  above  the 
proposed  one  year  after  the  effective 
date  of  this  AD.  One  commenter 
suggests  a  compliance  time  of  1 8 
months,  but  states  no  reason  for  its 
request.  A  second  commenter  suggests  a 
compliance  time  of  two  years,  to    . 
accoimt  for  the  amount  of  time 
necessary  for  a  particular  repair  station 
to  accomplish  the  modification.  A  third 
commenter  does  not  make  a  specific 
suggestion  for  a  compliance  time, 
though  it  states  that  it  will  need  four 
years  to  complete  the  proposed 
replacement  using  existing  spares, 
considering  the  amoimt  of  time 
necessary  for  the  repair  station  (the 
same  one  referenced  by  the  second 


commenter)  to  modify  existing 
autothrottle  computers. 

The  FAA  concurs  that  the  compliance 
time  for  the  requirements  of  this  AD 
may  be  extended.  To  assist  in 
determining  em  appropriate  compliance 
time,  the  FAA  contacted  the 
manufactiu^r  of  the  autothrottle 
computers  to  determine  the  number  of 
authorized  repair  facilities  and  the 
manpower  available.  The  FAA  also 
obtained  data  on  the  number  of 
autothrottle  computers  manufactured, 
the  nimiber  of  units  already  converted, 
and  the  number  of  airplanes  that  are 
affected.  Based  on  this  information,  the 
FAA  finds  that  an  extension  of  the 
compliance  time  to  18  months  will  be 
sufficient  to  allow  accomplishment  of 
this  AD  on  all  affected  airplanes.  The 
FAA  also  finds  that  such  an  extension 
of  the  compliance  time  will  not 
adversely  affect  the  continued  safety  of 
the  airplane  fleet.  Therefore,  paragraph 
(a)  of  this  AD  has  been  revised  to  state 
a  compliance  time  of  18  months  after 
the  effective  date  of  this  AD.     ^ 

Request  to  Remove  "Spares" 
Requirement 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  remove 
paragraph  (b),  the  "Spares"  paragraph. 
That  paragraph  states,  "As  of  the 
effective  date  of  this  AD,  no  person  shall 
install  on  any  airplane,  an  autothrottle 
computer  having  part  number  10- 
62017-1,  -2,  -3,  -4,  -5,  -11,-21,  -23, 
-25,  or  -27."  The  commenter's  request 
was  based  on  the  length  of  time 
necessary  for  modification  of  the 
existing  autothrottle  computers  by  an 
authorized  repair  facility. 

The  FAA  does  not  concur  with  the 
conmienters  request  to  delete  the 
"Spares"  requirement.  As  stated 
previously,  the  FAA  finds  that 
extension  of  the  compliance  time  for 
this  AD  from  one  year  to  18  months 
after  the  effective  date  of  this  AD  will 
allow  adequate  time  for  autothrottle 
computers  to  be  modified  by  an 
authorized  repair  facility  and  for 
operators  to  comply  with  the 
requirements  of  this  AD,  without 
compromising  safety.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Request  to  Reduce  Compliance  Time 
and  Consider  Interim  Actions 

One  commenter  states  that  there  is  an 
inconsistency  between  the  urgency  of 
the  unsafe  condition,  as  explained  in 
the  proposal,  and  the  length  of  the 
compliance  time.  The  commenter  points 
to  the  statement  in  the  "Differences 
Between  Proposed  Rule  and  Alert 
Service  Bulletin"  section  of  the 
proposed  AD,  which  reads,  "The  FAA 
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also  finds  that  such  a  compliance  time 
will  not  adversely  affect  the  safety  of  the 
affected  airplanes."  The  commenter 
states  that  it  does  not  understand  "an 
'unsafe  condition'  that  has  already  been 
identified  that  does  not  come  into  effect 
until  6th  June  2001"  and  requests  an 
explanation.  The  commenter  also  notes 
that  the  proposed  AD  does  not  contain 
any  interim  actions  to  be  undertfiken  to 
ensure  safety  of  the  airplane  fleet  prior 
to  accomplishment  of  tbe  proposed 
replacement. 

While  the  commenter  makes  no 
specific  request  for  a  change  to  the 
proposed  AD,  the  FAA  infers  that  the 
commenter  is  requesting  that  the  FAA 
reduce  the  compliance  time  and  include 
revisions  to  the  flight  procedures  in  this 
AD.  The  FAA  does  not  concur  with  the 
commenter's  request.  As  explained  in 
the  proposed  AD,  in  developing  an 
appropriate  compliance  time  for  the 
proposed  replacement,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  also  the 
number  of  proposed  requirements  and 
the  availability  of  required  parts.  As 
stated  previously  in  this  AD,  since  the 
issuance  of  the  proposed  rule,  the  FAA 
has  received  information  indicating  that 
18  months  is  an  appropriate  compliance 
time  wherein  all  of  these  actions  can  be 
accomplished  during  scheduled 
airplane  maintenance  and  an  ample 
nmnber  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  compliance  period.  The 
FAA  also  finds  that  such  a  compliance 
time  will  not  adversely  affect  the  safety 
of  the  affected  airplanes. 

With  regard  to  the  lack  of  interim 
actions  in  this  AD,  the  FAA  provides 
the  following  explanation.  In  1994,  the 
airplane  manufacturer  issued  a  Flight 
Operations  Procedure  to  advise 
operators  of  an  anomaly  related  to 
asjniunetric  thrust  lever  settings 
occurring  dxu-ing  autothrottle  operation. 
Such  a  procedure,  if  followed, 
adequately  addresses  the  unsafe 
condition  identified  in  this  AD. 
However,  this  procedure  does  not  take 
into  account  human  factors  that  may 
result  in  the  flightcrew  failing  to 
recognize  an  abnormality  that  develops 
over  an  extended  period  of  time, 
resulting  in  an  excessive  bank  angle  for 
the  airplane.  There  have  been  eight 
reported  incidents  of  asymmetric  thrust 
that  occurred  with  delayed  intervention 
by  the  pilots.  Six  of  these  eight 
incidents  resulted  in  a  bank  angle  of 
more  than  30  degrees.  In  two  incidents, 
airplanes  have  rolled  more  than  40 
degrees  before  the  flightcrew  recognized 
the  condition.  For  this  reason,  revisions 
to  flight  procedures  are  not  considered 


adequate  to  provide  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  Consideration  of  these 
factors  has  led  the  FAA  to  mandate  the 
replacement  required  by  this  AD.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  1 ,974  Model 
737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
799  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  replacement, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
between  $1,400  and  $4,200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  between  $1,460  and  $4,260  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  jmy  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figvu-es  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-23-34  Boeing:  Amendment  39-12007. 
Docket  2000-NM-107-AD. 

Applicability:  All  Model  737-300,  -400, 
and  -500  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been     • 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  severe  asymmetric  thrust 
condition  during  flight  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace  the  existing 
autothrottle  computer  with  a  new ,  improved 
autothrottle  computer  in  accordance  with 


Boeing  Alert  Service  Bulletin  737-22A1130, 
dated  September  24,  1998. 

Spares 

I     (b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane,  an 
autothrottle  computer  having  part  number 
10-62017-1,  -2,  -3,  -4,  -5,  -11,  -21,  -23, 
-25,  or -27. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
complieuice  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-22A1130,  including  Appendix 
A.  dated  September  24,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fi-om  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
SeaUle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  8.  2001. 

Issued  in  Renton,  Washington,  on 
November  16,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-30319  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-0&-AD;  Amendment 
39-1 2011 ;  AD  2000-24-04] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  A36, 
B36TC,  and  58  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Corporation  (Raytheon)  Beech  Models 
A36.  B36TC.  and  58  airplanes.  This  AD 
requires  you  to  inspect  for  misrouted 
rudder  control  cables;  replace  any  worn 
or  dcunaged  guard  pins;  replace  any 
pulley  brackets  that  are  damaged  or 
worn;  and  replace  any  misrouted  rudder 
control  cables.  Three  reports  of 
misrouted  cables  prompted  this  action. 
The  actions  specified  by  this  AD  are 
intended  to  correct  the  misrouted 
rudder  control  cable  and  consequent 
guard  pin  wear  or  fi^ying  of  the  cables 
with  loss  of  rudder  control. 
DATES:  This  AD  becomes  effective  on 
Januarys,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  5,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140;  on  the  Internet  at  <http:// 
www.raytheon.com/rac/servinfo/27- 
3265. pdfe.  This  file  is  in  Adobe  Portable 
Document  Format.  The  Acrobat  Reader 
is  available  at  <http://www.adobe.com/ 
>.  You  may  examine  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the     . 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-CE-06-AD.  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore.  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946^142;  facsimile: 
(316)946^407. 


Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  three  reports  of 
instances  of  misrouted  cables  in 
Raytheon  Beech  Models  A36,  B36TC, 
and  58  airplanes.  In  one  instance,  a 
report  noted  complete  separation  of  the 
rudder  cable.  In  another  instance,  a 
report  noted  fraying  of  the  rudder  cable. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition  could  result  in  guard  pin  wear 
and  separation  or  fraying  of  the  cables 
with  loss  of  rudder  control. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14.  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Raytheon  Beech  Models  A36,  B36TC, 
and  58  airplanes.  This  proposal 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  August  24,  2000  (65  FR  51562).  The 
NPRM  proposed  to  require  you  to 
inspect  for  misrouted  rudder  control 
cables;  replace  any  worn  or  damaged 
guard  pins;  replace  any  pulley  brackets 
that  are  damaged  or  worn;  and  replace 
any  misrouted  rudder  control  cables. 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 

— will  not  change  the  meaning  of  the 

AD;  and 
— will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
842  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection: 
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Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  airplane  opera- 
tors 

1  workhourx$60  per  hour=$60  

.No  parts  required  tor  ttie  inspec- 
tion. 

$60  per  airplane  

$60x842=$50,520. 

We  estimate  the  following  costs  to  accomplish  the  rudder  control  replacement: 


Latxjr  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  airplane  opera- 
tors 

4   workhours   x   $60   per  hour   = 
$240. 

Warranty  Credit  

$240  per  airplane  

$240  X  842  =  $202,080. 

The  manufacturer  will  also  allow  wan-anty  credit  for  lalwr  to  the  extent  noted  in  ttie  service  bulletin. 
We  estimate  the  following  costs  to  accomplish  the  rudder  control  replacement: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  airplane  opera- 
tors 

2   workhours   x   $60   per  hour   = 
$120. 

No  cost.  Raytheon  will  provide 

$120  perairpiane  

$120x842  =  $101,040. 

The  manufacturer  will  also  allow  wan-anty  credit  for  labor  to  the  extent  noted  in  the  service  bulletin. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedmes  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2000-24-04  Raytheon  Aircraft  Company: 

Amendment  39-12011;  Docket  No. 

2000-CE-06-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  Beech  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category; 


K/lodel 

Serial  numt)ers 

A36  

B36TC  

58 

E-251 9  through  E-31 40 
EA-501  through  EA-608 
TH-1576  through  TH-1838 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  the  misrouted  rudder  control  cable 
and  consequent  guard  pin  wear  or  fraying  of 
the  cables  with  loss  of  rudder  control. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 


Actions 


(1)  Inspect  rudder  control 
cables  tt>at  are  routed 
around  the  pulley  and 
through  the  brackets. 

(i)  Replace  any  wom  or 
damaged  guard  pins. 

(ii)  Inspect  pulley  brackets 
for  wear  and  damage,  and 
replace  as  necessary. 

(iii)  If  rudder  cables  are 
routed  properly,  check  the 
airplane  log  book  to  deter? 
mine  if  a  misrouted  control 
cable  was  detected  during 
maintenance  and  the 
misrouting  was  corrected. 


Compliance  times 


Inspect  within  the  next  50  hours  time-in-service  after 
January  5,  2001  (the  effective  oate  of  this  AD),  and 
accomplish  all  follow-on  actions,  such  as  replace- 
ments before  further  flight  after  the  inspection. 


Procedures 


Accomplish  the  inspection  in  accordance  with  the  AC- 
COMPLISHMENT INSTRUCTIONS  paragraph  of 
Raytheon  Mandatory  Service  Bulletin  SB  27-3265, 
Issued:  January  2000,  and  the  applicable  airplane 
Maintenance  Manual  or  Shop  Manual 


Actions 


(2)    If  a  misrouting  has 
been  recorded  or  found 
during  this  inspection,  in- 
stall replacement  rudder 
control  cables  In  accord- 
ance with  the  following: 

(i)     Apply  corrosion  preven- 
tive compounds,  as  nec- 
essary, to  provide  corro- 
sion protection. 

(11)    Install  rudder  control  ca- 
bles 

(iii)    Adjust  rudder  control 
cables  to  correct  tension 
and  adjust  control  surface 
travel. 

(iv)    Perform  an  operational 
checkout  of  the  flight  con- 
trol system  to  ensure 
proper  operation  of  in- 
stalled rudder  control  ca- 
bles, pulley  brackets, 
guard  pins  and  attaching 
hardware. 


Procedures 


Accomplish  this  action  in  accordance  with  the  ACCOM- 
PLISHMENT INSTRUCTIONS  paragraph  of 
Raytheon  Mandatory  Service  Bulletin  SB  27-3265, 
Issued:  January  2000,  and  the  applicable  airplane 
Maintenance  Manual  or  Shop  Manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACQ),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Paul  C.  DeVore, 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4142;  facsimile: 
(316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
.\viation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD, 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  27- 


3265,  Issued:  January  2000.  The  director  of 
the  Federal  Register  approved  this  incor- 
poration by  reference  under  5  U.S.C.  552(a) 
and  1  CFR  part  51.  You  can  get  copies  from 
Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wit!hita.  KS  67201-0085;  or  on  the  Internet 
at  http://www.ray*heon.com/rac/servinfo/27- 
3265.pdf.  This  file  is  in  Adobe  Portable 
Document  Format.  The  Acrobat  Reader  is 
available  at  http://www.adobe.com/>.  You 
can  look  at  copies  at  the  FAA,  Central 
Region,  Office  of  the  Refgional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  5,  2001. 

Issued  in  Kansas  City,  Missouri,  on 
November  20,  2000. 
Marvin  R.  Nuss, 

Acting  Manager.  Small  Airplane  Directorate, 
AircrafLCertification  Service. 
[FR  Doc.  00-30318  Filed  12-1-00;  8:45  ain] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-16-AD;  Amendment 
39-12012;  AD  2000-24-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Vulcanair 
S.p.A.  l\^odels  P  68  "OBSERVER",  P68 
"OBSERVER  2".  and  P68TC 
"OBSERVER    Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Vulcanair  S.p.A. 
(Vulcanair)  Models  P  68  "OBSERVER", 
P68  "OBSERVER  2".  and  P68TC 
"OBSERVER"  airplanes.  This  AD 
requires  you  to  inspect  the  nose  landing 
gear  (NLG)  upper  strut  for  evidence  of 
cracking  (cracks  or  crack  beginnings), 
and  replace  the  NLG  upper  strut  if  you 
find  evidence  of  cracking.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
NLG  upper  strut  caused  by  cracking  in 
the  area  of  the  seeger  retaining  ring 
groove,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATFS:  This  AD  becomes  effective  on 
January  5,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  5,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Vulcanair  S.p.A.,  Via  G.  Poscoli,  7, 
80026  Casoria  (Naples),  Italy;  telephone: 
-t-39-081-5918111;  facsimile:  -t-39-081- 
5918172.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
16- AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Roijian  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  32^ 
4141;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Ente  Nazionale  per  I'Aviazione 
Civile  (ENAC),  which  is  the 
airworthiness  authority  for  Italy, 
recently  notified  FAA  that  an  imsafe 
condition  may  exist  on  certain 
Vulcanair  Models  P  68  "OBSERVER", 
P68  "OBSERVER  2".  and  P68TC 
"OBSERVER"  airplanes.  The  ENAC 
reports  three  instances  of  cracking  of  the 
nose  landing  gear  (NLG)  upper  strut, 
part  number  4.41 73-1 ,  in  the  area  of  the 
seeger  retaining  ring  groove. 
Investigation  of  these  instances  reveals 
a  work  defect  foimd  during  surface 
finishing  within  the  groove.  The  groove 
is  then  susceptible  to  cracks  after  a  hard 
landing. 


What  are  the  consequences  if  the 
condition  is  not  corrected?  Such 
cracking,  if  not  detected  and  corrected, 
could  result  in  failiu-e  of  the  NLG  upper 
strut,  which  could  result  in  loss  of 
control  of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  Include 
an  AD  that  would  apply  to  certain 
Vulcanair  Models  P  68  "OBSERVER", 
P68  "OBSERVER  2",  and  P68TC 
"OBSERVER"  airplanes.  This  proposal 
was  published  in  the  Federal  Reg^er 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  September  22,  2000  (65  FR 
57296).  The  NPRM  proposed  to  require 
you  to  inspect  the  NLG  upper  strut  for 
evidence  of  cracking  (cracks  or  crack 
beginnings),  and  replace  the  NLG  upper 
strut  if  you  find  evidence  of  cracking. 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 


FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  is  FAA 's  final  determination  On 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 

— will  not  change  the  meaning  of  the 

AD;  and 
— will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
15  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S. 
airplane  operators 

10  workhours  x  $60  per  hour  = 
$600. 

No  parts  required  for  the  inspec- 
tion. 

$600  per  airplane  

$600x15  =  $9,000. 

We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  will  be  required  based  on  the  results 
of  the  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  replacement: 

Labor  cost 

Parts  cost 

Total  cost  per  airplane 

10  workhours  x  $60  oer  hour  -  $600 

$600  oer  airoiane 

$1 ,200  per  airolane 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 


evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
xmder  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference,' 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2000-24-05  Vulcanair  S.P.A.  (Partenavia 
Costruzioni  Aeronauticas  S.p.A 
previously  held  Type  Certificate  A31EU): 
Amendment  39-12012;  Docket  No. 
2000-CE-16-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  P  68  '•OBSERVER", 
P68  "OBSERVER  2 '.  and  P68TC 
"OBSERVER"  airplanes,  all  serial  numbers 
up  to  and  including  400,  that  are  certificated 
in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  nose  landing  gear 
(NLG)  upper  strut  caused  by  cracking  in  the 
area  of  the  seeger  retaining  ring  groove, 
which  could  result  in  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Action 


(1)  Inspect,  using  magnetic  particle  methods,  the  NLG 
upper  strut,  part  numtjer  4.4173-1  (or  FAA-approved 
equivalent  part  numljer),  for  evidence  of  cracking- 
(cracks  or  crack  beginnings). 

(2)  If  there  is  evidence  of  cracking,  replace  the  NLG 
upper  strut  with  a  new  NLG  upper  strut,  part  number 
4,4173-1  (or  FAA-approved  equivalent  part  number). 

(3)  Do  not  install  any  NLG  upper  strut,  part  number 
4.4173-1,  unless  it  is  new  from  the  factory,  or  has 
been  Inspected  as  required  In  paragraph  (d)(1)  of  this 
AD  and  is  found  to  not  have  any  evidence  of  cracking. 


Compliance  time 


Procedures 


Within  the  next  2(X)  hours  time-in-sen/ice 
(TIS)  after  January  5,  2001  (the  effec- 
tive date  of  this  AD). 

j  Prior  to  further  flight  after  the  inspection 
where  evidence  of  cracking  is  found 

As  of  January  5,  2001  (the  effective  date 
of  this  AD). 


Do  this  Inspection  in  accordance  with  the 
ACCOMPLISHt^ENT  INSTRUCTIONS 
section  of  Vulcanair  Service  Bulletlin 
No.  98,  dated  July  31.  1999. 

Use  the  procedures  In  the  maintenance 
manual. 

Not  Applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Roman  Gabrys, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4141;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  thisAD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Vulcanair  Service  Bulletin  No.  98,  dated  July 
31,  1999.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  ft-om  Vulcanair  S.p.A.,  Via  G. 
Poscoli.  7,  80026  Casoria  (Naples),  Italy.  You 
can  look  at  copies  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW,  suite  700. 
Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  5,  2001. 


Note  2:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  2000-004,  dated  January  10. 
2000. 

Issued  in  Kansas  City,  Missouri,  on 
November  20,  2000. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-30317  Filed  12-1-00;  8:45  am] 
BILUNG  CODE  4910-1»-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-112-AD;  Amendment 
39-12010;  AD  2000-24-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-100  Series  Airplanes 


-agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Dornier  Model  328-100 
series  airplanes,  that  ciurently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  provide  the  flightcrew  with 
additional  information  regarding 
procedures  to  ensiu-e  complete 
pressurization  of  the  hydraulic  lines  for 
the  flaps.  This  amendment  requires 
revising  the  existing  AFM  revision  to 
include  a  flap  system  test  to  be 
performed  prior  to  the  first  flight  of  the 
day.  This  amendment  also  requires,  for 
certain  airplanes,  modification  of  the 
flap  actuators  of  the  flight  controls.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  uncommanded 
retrartion  of  the  flaps  during  takeoff, 
which  could  result  in  an  aborted  takeoff 
and  consequent  potential  for  runway 
ovemm. 

DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 


of  the  Federal  Register  as  of  January  8, 
2001. 

The  incorporation  by  reference  of 
Dornier  328  All  Operators  Telefax  AOT- 
328-27-016,  dated  July  31,  1998,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  12,  1998  (63  FR 
57244,  October  27,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD,  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-22-07, 
amendment  39-10854  (63  FR  57244. 
October  27,  1998),  which  is  applicable 
to  all  Dornier  Model  328-100  series 
airplanes,  was  published  in  the  Federal 
Register  on  August  29,  2000  (65  FR 
52365).  The  action  proposed  to  continue 
to  require  revising  the  Airplane  Flight 
Manual  (AFM)  to  provide  the  flightcrew 
with  additional  information  regarding 
procedures  to  ensure  complete 
pressurization  of  the  hydraulic  lines  for 
the  flaps.  The  action  also  proposed  to 
require  revising  the  existing  AFM 
revision  to  include  a  flap  system  test  to 
be  performed  prior  to  the  first  flight  of 
the  day.  Additionally,  the  action 
proposed  to  add  a  requirement,  for 
certain  airplanes,  for  modification  of  the 
flap  actuators  of  the  flight  controls. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

ConclusioD 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  52  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  AFM  revision  that  is  currently 
required  by  AD  98-22-07,  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  approximately  $3,120,  or 
$60  per  airplane. 

The  new  AFM  revision  that  is 
required  by  this  AD  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hovu.  Based  on  these 
figiu-es,  the  cost  impact  of  the  required 
AFM  revision  on  U.S.  operators  is 
estimated  to  be  $3,120,  or  $60  per 
airplane. 

The  new  modification  that  is  required 
by  this  AD  will  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufactiu-er  at  no  cost  to  the 
operators.  Based  on  these  figiues,  the 
cost  impact  of  the  required  modification 
on  U.S.  operators  is  estimated  to  be 
$240  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10854  (63  FR 
57244,  October  27,  1998),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12010,  to  read  as 
follows: 

2000-24-03    Domier  Luftfahrt  GNfBH: 

Amendment  39-12010.  Docket  2000- 
NM-112-AD.  Supersedes  AD  9tt-22-07, 
Amendment  39-10854. 
Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  retraction  of 
the  flaps  during  takeoff,  which  could  result 
in  an  aborted  takeoff  and  consequent 
potential  for  runway  overrun,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  98-22- 
07 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  Within  14  days  after  November  12,  1998 
(the  effective  date  of  AD  98-22-07, 
amendment  39-10854),  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Revise  the  Normal  Procedures  Section 
of  the  Domier  328  FAA-approved  AFM  to 
include  the  information  specified  in  pages  6 
and  7  of  Domier  328  All  Operators  Telefax 
(AOT)  AOT-328-2 7-016,  dated  (uly  31, 

1998.  This  may  be  accomplished  by  inserting 
a  copy  of  pages  6  and  7  of  the  AOT  into  the 
AFM. 

(2)  Revise  the  Abnormal  Procedures 
SecUon  of  the  Domier  328  FAA-approved 
AFM  to  include  the  information  specified  in 
page  4  of  Domier  328  AOT-328-27-016, 
dated  July  31, 1998.  This  may  be 
accomplished  by  inserting  a  copy  of  page  4 
of  the  AOT  into  the  AFM. 

New  Requirements  of  This  AD 

New  AFM  Revision 

(b)  For  all  airplanes:  Within  3  days  after 
the  effective  date  of  this  AD,  revise  the 
Domier  328  FAA-approved  AFM  as  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Concurrent  with  this  AFM  revision,  remove 
the  AFM  revisions  required  by  paragraph  (a) 
of  this  AD  ft-om  the  AFM. 

(1)  Revise  the  Normal  Procedures  Section 
to  include  the  information  specified  in  pages 
4,  5,  and  6  of  Domier  328  AOT-328-27-016, 
Revision  1,  dated  October  28,  1998.  This  may 
be  accomplished  by  inserting  a  copy  of  pages 
4,  5,  and  6  of  the  AOT  into  the  AFM. 

(2)  Revise  the  Abnormal  Procedures 
Section  to  include  the  information  specified 
in  page  3  of  Domier  328  AOT-328-27-016, 
Revision  1,  dated  October  28, 1998.  This  may 
be  accomplished  by  inserting  a  copy  of  page 
3  of  the  AOT  into  the  AFM. 

Modification 

(c)  For  airplanes  with  serial  numbers  3005 
through  3099  inclusive,  3101  through  3108 
inclusive,  and  3110  through  3119  inclusive: 
Within  5  months  after  the  effective  date  of 
this  AD,  modify  the  flap  actuators  of  the 
flight  controls,  in  accordance  with  Domier 
328  Service  Bulbtin  SB-328-27-293,  dated 
November  10,  1999. 

Note  2:  The  Domier  service  bulletin 
references  Liebherr  Aerospace  Service 
Bulletin  1048A-27-O2,  dated  November  9, 

1999.  as  an  additional  source  of  service 
information  for  accomplishing  the 
modification  of  the  flap  actuators  of  the  flight 
controls. 

Alternative  Methods  of  Compliance 

(d)(1)  An  aitemative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  emd  then 
send  it  to  the  Manager,  Intemational  Branch, 
ANM-116. 

(2)  Aitemative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-22-07,  amendment  39-10854,  are 
approved  as  aitemative  methods  of 
compliance  with  paragraph  (a)  of  this  AD. 

Note  3:  Information  conceming  the 
existence  of  approved  aitemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager.  Intemational 
Branch,  ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  AFM  revisions  shall  be  done  in 
accordance  with  Domier  328  All  Operators 
Telefax  AOT-328-27-016,  dated  July  31, 
1998;  or  Domier  328  All  Operators  Telefax 
AOT-328-27-016,  Revision  1,  dated  October 
28,  1998.  The  modification  shall  be  done  in 
accordance  with  Domier  328  Service  Bulletin 
SB-328-27-293,  dated  November  10,  1999. 

(1)  The  incorporation  by  reference  of 
Domier  328  All  Operators  Telefax  AOT-328- 
27-016,  Revision  1,  dated  October  28,  1998; 
and  Domier  328  Service  Bulletin  SB-328- 
27-293,  dated  November  10, 1999,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Domier  328  All  Operators  Telefax  AOT-328- 
27-016,  dated  July  31, 1998,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  12,  1998  (63  FR 
57244.  October  27,  1998). 

(3)  Copies  may  be  obtained  from 
FAIRCHILD  DORNIER.  DORNIER  Luftfahrt 
GmbH,  P.O.  Box  1103,  I>-82230  Wessling, 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-359/ 
3,  dated  April  6,  2000. 

Efliective  Date 

(g)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  20,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-381-AD;  Amendment 
39-12009;  AD  2000-24-02] 

RIN  212D-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  currently  requires  repetitive 
inspections  to  detect  wear  of  the 
inboard  flap  trunnions,  and  to  detect 
wear  or  debonding  of  the  protective 
half-shells;  and  corrective  actions,  if 
necessary.  This  amendment  requires 
accomplishment  of  the  previously 
optional  terminating  action.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  chafing  and  resultant  wear 
damage  on  the  inboard  flap  drive 
tnumions  or  on  the  protective  half- 
shells,  which  could  result  in  failure  of 
the  trunnion  primary  load  path;  this 
would  adversely  affect  the  fatigue  life  of 
the  secondary  load  path  and  could  lead 
to  loss  of  the  flap. 

DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  27,  1999  (64  FR 
45868,  August  23,  1999). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martensoh,  Manager, 
Intemational  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-17-11, 
amendment  3»-11259  (64  FR  45868, 
August  23, 1999),  which  is  applicable  to 
certain  Airbus  Model  A319,  A320,  and 
A321  series  airplanes,  was  published  in 
the  Federal  Register  on  September  20, 
2000  (65  FR  56814).  The  action 
proposed  to  continue  to  require 
repetitive  inspections  to  detect  wear  of 
the  inboard  flap  trunnions,  and  to  detect 
wear  or  debonding  of  the  protective 
half-shells;  and  corrective  actions,  if 
necessary.  The  action  also  proposed  to 
require  accomplishment  of  the 
previously  optional  terminating  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  132 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  99-1 7-1 1 ,  and  retained 
in  this  AD,  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu-es,  the  cost  impact 
of  the  cxurently  required  actions  on  U.S. 
operators  is  approximately  $7,920,  or 
$60  per  airplane,  per  inspection  cycle. 

The  new  actions  that  are  required  in 
this  AD  wdll  take  approximately  14 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hoiu-.  Required  parts  will  be  provided 
by  the  manufactmer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  new  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $110,880,  or  $840  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
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actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  xmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  ot^tained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11259  (64  FR 
45868,  August  23,  1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12009,  to  read  as 
follows: 

2000-24-02    Airbus  Industrie:  Amendment 
39-12009.  Docket  99-NM-381-AD. 
Supersedes  AD  99-17-11,  Amendment 
39-11259. 
Applicability:  Model  A319,  A320.  and 

A321  series  airplanes:  certificated  in  any 


category;  except  airplanes  on  which  Airbus 
Modification  26495  (reference  Airbus  Service 
Bulletin  A320-27-1117)  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  resultant  wear 
damage  on  the  inboard  flap  drive  trunnions 
or  on  the  protective  half-shells,  which  could 
result  in  failure  of  the  trunnion  primary  load 
path,  adversely  affect  the  fatigue  life  of  the 
secondary  load  path,  and  lead  to  loss  of  the 
flap,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
9»-17-ll 

Inspections 

(a)  For  airplanes  on  which  a  protective 
half-shell  has  been  installed  over  area  1  of 
the  left  or  right  inboard  flap  trunnion: 
Perform  a  detailed  visual  inspection  of  the 
protective  half-shell  (area  1)  to  detect  wear  or 
debonding,  and  perform  a  detailed  visual 
inspection  of  the  trunnion  (area  2)  to  detect 
wear  at  the  time  specified  in  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable;  in 
accordance  with  Airbus  Service  Bulletin 
A320-27-1108,  Revision  01,  dated  July  15, 
1997,  Revision  02,  dated  April  17,  1998,  or 
Revision  03,  dated  June  25,  1999. 

(1)  For  Model  A319  and  Model  A320  series 
airplanes  on  which  Airbus  Modification 
22841  has  been  installed:  Inspect  prior  to  the 
accumulation  of  2.500  flight  hours  after  the 
incorporation  of  the  modification,  or  within 
500  flight  hours  after  September  27, 1999  (the 
effective  date  of  AD  99-17-11,  amendment 
39-11259),  whichever  occurs  later. 

(2)  For  Model  A321  series  airplanes  on 
which  Airbus  Modification  23926  has  been 
installed,  or  on  which  the  repair  specified  in 
Airbus  Service  Bulletin  A320-27-1097, 
dated  October  5,  1996,  or  Revision  01,  dated 
July  15, 1997,  has  been  accomplished;  and 
for  Model  A320  series  airplanes  on  which  the 
repair  specified  in  Airbus  Service  Bulletin 
A320-27-1066,  Revision  3,  dated  October  30. 
1996,  or  Revision  4,  dated  July  15,  1997,  has 
been  accomplished:  Inspect  prior  to  the 
accumulation  of  5,000  flight  hours  after 
incorporation  of  the  repair  or  modification, 
or  within  500  flight  hours  after  September  27, 
1999,  whichever  occurs  later. 

(3)  For  Airbus  Model  A320  series  airplanes 
on  which  Airbus  Modification  22881  (Airbus 
Service  Bulletin  A320-27-1050)  has  been 
accomplished,  and  on  which  Airbus 
Modification  22841  has  not  been 


accomplished:  Inspect  within  500  flight 
hours  after  the  effective  date  of  this  new  AD. 

Note  2:  Paragraph  (a)(3)  of  AD  99-17-11 
has  been  revised  to  correct  the  description  of 
airplanes  affected  by  that  paragraph.  Since 
such  a  revision  could  result  in  additional 
airplanes  being  affected,  the  compliance  time 
has  been  restarted  from  the  effective  date  of 
this  AD  to  allow  additional  time  to 
accomplish  the  actions  required  by  that 
paragraph. 

(b)  For  airplanes  on  which  no  protective 
half-shell  is  installed  over  area  1  of  the  left 
or  right  inboard  flap  trunnion:  Within  500 
flight  hours  after  September  27,  1999, 
perform  a  detailed  visual  inspection  of  aaeas 
1  and  2  of  the  inboard  flap  trunnion  to  detect 
wear  on  the  trunnion,  in  accordance  with 
Airbus  Service  Bulletin  A320-27-1066, 
Revision  4,  dated  July  15, 1997  (for  Model 
A320  series  airplanes);  or  A320-27-1097, 
Revision  01,  dated  July  15, 1997,  or  Revision 
02.  dated  June  25,  1999  (for  Model  A321 
series  airplanes). 

Corrective  Actions 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Following  the  accomplishment  of 
any  inspection  required  by  either  paragraph 
(a)  or  (b)  of  this  AD,  perform  the  follow-on 
repetitive  inspections  and/or  corrective 
actions,  as  applicable,  in  accordance  with 
Airbus  Service  Bulletin  A320-27-1066, 
Revision  4,  dated  July  15, 1997  (for  Model 
A320  series  airplanes):  A320-27-1097, 
Revision  01,  dated  July  15. 1997,  or  Revision 
02,  dated  June  25,  1999  (for  Model  A321 
series  airplanes);  or  A320-27-1108,  Revision 
01,  dated  July  15, 1997,  Revision  02,  dated 
April  17,  1998,  or  Revision  03,  dated  June  25, 
1999  (for  Model  A319,  A320,  and  A321  series 
airplanes);  as  applicable;  at  the  compliance 
times  specified  in  the  applicable  service 
bulletin. 

(d)  If  the  applicable  service  bulletin 
specifies  to  contact  Airbus  for  an  appropriate 
action,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate,  or  the  Direction  Generale  de 
I'Aviation  Civile  (or  its  delegated  agent). 

New  Requirements  of  this  AD 

Service  Bulletin  Revisions 

(e)  As  of  the  effective  date  of  this  new  AD, 
the  following  service  bulletin  revisions  must 
be  used  for  accomplishment  of  the  applicable 
actions  required  by  paragraphs  (a),  (b),  and 
(c)  of  this  AD: 

(1)  Airbus  Service  Bulletin  A320-27-1108, 
Revision  04,  dated  November  22, 1999. 

(2)  Airbus  Service  Bulletin  A320-27-1066, 
Revision  5,  dated  June  25,  1999. 

Terminating  Modification 

(f)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  sliding  panel 
driving  mechanism  of  the  flap  drive 
trunnions,  in  accordance  with  Airbus  Service 
Bulletin  A320-27-1117,  Revision  02,  dated 
January  18,  2000.  This  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

Note  3:  Accomplishment  of  the 
modification  required  by  paragraph  (f)  of  this 


AD  prior  to  the  effective  date  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A320-27-1117,  dated  July  31, 1997,  or 
Revision  01.  dated  June  25,  1999,  is 
acceptable  for  compliance  with  that 
paragraph. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-17-11,  amendment  39-11259,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  6x)m  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Except  as  required  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-27-1108,  Revision  01,  dated  July  15, 
J997;  Airbus  Service  Bulletin  A320-27-1108, 
Revision  02,  dated  April  17,  1998;  Airbus 
Service  Bulletin  A32O-27-1108:  Revision  03, 
dated  June  25. 1999;  Airbus  Service  Bulletin 
A320-27-1066,  Revision  4.  dated  July  15, 
1997;  Airbus  Service  Bulletin  A320-27-1097, 
Revision  01,  dated  July  15,  1997;  Airbus 
Service  Bulletin  A320-27-1097,  Revision  02, 
dated  June  25,  1999;  Airbus  Service  Bulletin 
A320-27-1108,  Revision  04,  dated  November 
22,  1999;  Airbus  Service  Bulletin  A320-27- 
1066,  Revision  5,  dated  June  25,  1999;  and 
Airbus  Service  Bulletin  A320-27-1117, 
Revision  02,  dated  January  18,  2000;  as 
applicable. 

(1)  The  incorporation  by  reference  of 
.\irbus  Service  Bulletin  A320-27-1108, 
Revision  04,  dated  November  22,  1999; 
Airbus  Service  Bulletin  A32O-27-1066, 
Revision  5,  dated  June  25,  1999;  and  Airbus 
Service  Bulletin  A320-27-1117.  Revision  02. 
dated  January  18,  2000,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-27-1108, 
Revision  01,  dated  July  15. 1997;  Airbus 
Service  Bulletin  A320-27-1108,  Revision  02. 
dated  April  17, 1998;  Airbus  Ser\'ice  Bulletin 
A320-27-1108;  Revision  03,  dated  June  25, 
1999;  Airbus  Service  Bulletin  A320-27-1066, 
Revision  4,  dated  July  15, 1997;  Airbus 
Service  Bulletin  A320-27-1097,  Revision  01, 
dated  July  15,  1997;  and  Airbus  Service 
Bulletin  A320-27-1097,  Revision  02,  dated 


June  25,  1999,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  27,  1999  (64  FR  45868,  August  23, 
1999). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  SXieeX,  NW.,  suite 
700,  Washington,  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1996-271- 
092(B)  R3,  dated  August  11, 1999. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  20,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  00-30119  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-3e8-AD;  Amendment 
39-12008;  AD  2000-24-01] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-1A11  (CL-600),  CL- 
600-2A12  (CL-601),  and  CL-600-2B16 
(CL-601-3A,  CL-601 -3R,  and  CL-604) 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule;  request  for 

comments. 

t . 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that  is 

applicable  to  certain  Bombardier  Model 

CL-600-lAll  (CL-600).  CL-600-2A12 

(CL-601),  and  CL-60Q-2B16  (CL-601- 

3A,  CL-601-3R,  and  CL-604)  series 

airplanes.  This  action  requires 

installation  of  protection  shields  in  the 

wheel  bay  of  the  main  landing  gear 

(MLG).  This  action  is  necessary  to 

prevent  water,  ice  or  slush 

accumulation  on  the  aileron  quadrants 

and/or  control  cable  pulleys  in  the 

wheel  bay  of  the  MLG  during  ground 

roll.  Such  water,  ice  or  slush 

acctunulation  could  subsequently  freeze 

during  the  climb  to  cruise  altitude  and 

cause  stifftiess  in  the  aileron  controls, 

which  could  result  in  reduced 

controllability  of  the  airplane.  This 

action  is  intended  to  address  the 

identified  unsafe  condition. 


DATES:  Effective  December  19,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
19,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  3,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
368-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  the  Internet  must  contain 
"Docket  No.  2000-NM-368-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  fax  or 
the  Internet  as  attached  electronic  files 
must  be  formatted  in  Microsoft  Word  97 
for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172.  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street.  Third  Floor.  Valley 
Stream.  New  York;  telephone  (516)  256-. 
7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain 
Bombardier  Model  CL-600-1A11  (CL- 
600),  CL-600-2A12  (CL-601).  and  CL- 
600-2B16  (CL-601-3A,  CL-601-3R.  and 
CL-604)  series  airplanes.  TCCA  advises 
that  it  has  received  several  reports  of 
stiffiiess  in  the  aileron  controls 
following  takeoff  from  a  wet  or  snow/ 
slush  covered  runway.  The  cause  of  the 
stiffiiess  has  been  attributed  apparently 
to  water,  ice  or  slush  accumulation  on 
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the  aileron  quadrants  and/or  control  condition,  if  not  corrected,  could  result 

cable  pidleys  in  the  wheel  bay  of  the  in  stiffiiess  in  the  aileron  controls  and 

main  landing  gear  (MLG)  during  ground  consequent  reduced  controllability  of 

roll,  which  subsequently  froze  during  the  airplane, 
the  climb  to  cruise  altitude.  This 


Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  the  following 
service  bulletins: 


Bombardier  service  bulletin 

Service  bulletin  date 

Model 

600-0684  

July  15,  1998 

CL-600-1A11  (CL-600) 
CL-600-2A12    (CL-601), 

and  CL-601 -3R) 
CL-60a-2B16  (CL-604) 

601-0507  

June  30,  1998  

and    CL-600-2B16    (CL-601-3A 

604-32-007  

June  30,  1998  

The  service  bulletins  describe 
procedures  for  installation  of  protection 
shields  in  the  wheel  bay  of  the  MLG. 
Accomplishment  of  the  action  specified 
in  the  applicable  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  these  service  bulletins  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2000-30, 
dated  September  12,  2000,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiu^  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  water,  ice  or  slush 
acciunulation  on  the  aileron  quadrants 
and/or  control  cable  pulleys  in  the 
wheel  bay  of  the  MLG  during  ground 
roll.  Such  water,  ice  or  slush 
accumulation  could  subsequently  freeze 
during  the  climb  to  cruise  altitude  and 
cause  stiffiiess  in  the  aileron  controls, 
which  could  result  in  reduced 
controllability  of  the  airplane.  This  AD 
requires  accomplishment  of  the  action 
specified  in  the  service  bulletins 
described  previously. 


Differences  Between  the  AD  and 
Foreign  Airworthiness  Directive 

The  AD  would  differ  from  the  parallel 
Canadian  airworthiness  directive  in  that 
it  would  require  accomplishment  of  the 
installation  within  45  days  after  the 
effective  date  of  this  AD.  The  parallel 
Canadian  airworthiness  directive 
recommends  accomplishment  of  the 
installation  within  120  days  after 
October  25,  2000  (the  effective  date  of 
the  Canadian  airworthiness  directive). 
In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  TCCA's 
recommendation,  but  the  onset  of 
inclement  weather  conditions,  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  and  average 
utilization  of  the  affected  fleet.  In  light 
of  these  factors,  the  FAA  finds  a  45-day 
compliance  time  for  initiating  the 
required  installation  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regiilation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiiments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 


received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemeiking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  eacb  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-368-AD." 
The  postcard  w^ll  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft. 


and  that  it  is  not  a  "significant 
regulatory  action"  luider  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Antended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-01     Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-12008. 
Docket  2000-NM-368-AD. 
Applicability:  The  following  airplanes, 

certificated  in  any  category: 


Model 

Serial  Nos. 

CL-600-1A11  (CL- 

1004  though  1085  in- 

600). 

clusive. 

CL-600-2A12  (CL- 

3001  through  3066 

601). 

inclusive. 

CL-600-2B16  (CL- 

5001  through  5194 

601 -3A  and  CL- 

inclusive. 

601 -3R). 

CL-600-2B16  (CL- 

5301  through  5392 

604). 

inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the- 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  water,  ice,  or  slush 
accumulation  on  the  aileron  quadrants  and/ 
or  control  cable  pulleys  in  the  wheel  bay  of 
the  main  landing  gear  (MLG)  during  ground 
roll,  which  could  subsequently  freeze  during 
the  climb  to  cruise  altitude  and  cause 
stiffness  in  the  aileron  controls  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Installation  of  Protection  Shields 

(a)  Within  45  days  after  the  effective  date 
of  this  AD,  install  protection  shields  in  the 
wheel  bay  of  the  MLG,  per  the  following 
applicable  Bombardier  service  bulletin: 


Model 


CL-600-1A11  (CL-600) 
CL-600-2A12  (CL-601), 

CL-601 -3R). 
CL-60a-2B16  (CL-604) 


and  CL-600-2B16  (CL-601 -3A  and 


Bombardier  service  bulletin 


600-0684  ... 
601-0507  ... 

604-32-007 


Service  bulletin  date 


July  15.  1998 
June  30,  1998 

June  30.  1998 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  R(-ference 

(d)  The  actions  shall  be  done  in  accordance 
with  the  following  service  bulletins,  as 
applicable: 


Bombardier  service  bulletin 

Service 
bulletin  date 

601-0507  

604-32-007  

June  30. 

1998. 
June  30, 

1998 

Bombardier  service  bulletin 


600-0684  July  15,  1998. 


Service 
bulletin  date 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc..  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Gentre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street.  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-30,  dated  September  12,  2000. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
December  19,  2000. 


Issued  in  Renton.  Washington,  on 
November  17,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30020  Filed  12-1-00;  8:45  am] 
BILLING  COOE  4910-1»-P 


DEPARTMEhfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-42-AD;  Amendment 
39-11965;  AD  2000-22-18] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Model  58 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Beech  Model  58 
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airplanes.  This  AD  requires  you  to 
inspect  the  rudder  bellcrank 
interconnect  tube  for  damage;  replace  or 
refinish  the  interconnect  tube,  if 
necessary;  and  modify  the  floorboard. 
Four  reports  of  damage  to  the 
interconnect  tube  prompted  this  action. 
The  actions  specified  by  this  AD  are 
intended  to  correct  the  wrong  use  of 
screws  and  consequent  wear  in  the 
pilot/copilot  pedal  interconnect  tube, 
which  could  result  in  loss  of  rudder 
control. 

DATES:  This  AD  becomes  effective  on 
December  29,  2000. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regidations  as  of  December  29,  2000. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140;  on  the  Internet  at  <http:// 
www.ra3rtheon.com/rac/servinfo/27- 
3013.pdf>.  This  file  is  in  Adobe  Portable 
Document  Format.  The  Acrobat  Reader 
is  available  at  http://www.adobe.com/. 
You  may  examine  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rides 
Docket  No.  200O-CE-^2-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4142;  facsimile: 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  four  reports  of 
grooves  cut  in  the  pilot/copilot  rudder 
interconnect  tube.  The  grooves  were 
discovered  diuing  routine  inspections. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition  could  result  in  jamming  or 
restricting  rudder  control. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Raytheon  Beech  Model  58  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  7, 
2000  (65  FR  54184).  The  NPRM 
proposed  to  require  you  to  inspect  the 
rudder  bellcraiik  interconnect  tube  for 
damage;  if  necessary,  replace  or  refinish 
the  rudder  bellcrank  interconnect  tube; 
and  plug  the  floorboard  screw  hole. 


Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportuni^  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  is  FAA 's  Final  Determination  on 
this  Issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  nde  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 

— will  not  change  the  meaning  of  the 
AD;  and 

— will  not  add  any  additional  btuden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
491  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  modification  of 
the  floorboard  and  inspection  of  the 
rudder  bellcrank  intercormect  tube: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S. 
airplane  operators 

4  workhours  x  $60  per  hour  = 
$240 

Parts  are  provided  at  no  charge 
under  warranty. 

$240  per  airplane  

$240x491  =$117,840. 

We  estimate  the  following  costs  to  accomplish  the  modification  or  replacement  of  the  bellcrank  interconnect  tube: 

Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S. 
airplane  operators 

1  workhour  x  $60  per  hour  =  $60 

Paris  are  provided  at  no  charge 
under  wan'anty. 

$60  per  airplane  

$60  X  491  =  $29,460. 

Note:  The  manufacturer  will  allow 
warranty  credit  for  labor  and  parts  to  the 
extent  noted  in  the  service  bulletin. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2000-22-18    Raytheon  Aircraft  Company: 

Amendment  39-11965;  Docket  No. 
2000-CE-42-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Beech  Model  58  airplanes; 
serial  numbers  TH-1389.  and  TH-1396 
through  TH-1885,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  the  wrong  use  of  screws  and 
consequent  wear  in  the  pilot/copilot  pedal 
interconnect  tube,  which  could  result  in  loss 
of  rudder  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  do  the  following  actions: 


Actions 


(1)  Inspect  the  rudder  bellcrank  interconnect  tube 
for  damage  and  ensure  the  ftoortx>ard  panel 
screws  are  %  inch  or  less  in  length.  Screws  that 
are  longer  than  %  inch  in  length  can  damage 
parts  installed  immediately  below  the  floorboards. 

(2)  If  you  find  no  damage  to  the  rudder  bellcrank 
interconnect  tube,  discard  any  self-tapping 
coarse  thread  screw  installed  in  the  flanges  that 
is  longer  than  ^A  inch. 

(3)  If  you  find  damage  to  the  rudder  bellcrank  inter- 
connect tube,  and  the  damage  has  not  worn  into 
the  aluminum  interconnect  tut>e,  refinish  the 
interconnect  tube  and  discard  any  self-tapping 
coarse  thread  screw  installed  in  the  flanges  that 
is  longer  than  %  inch. 

(4)  If  you  find  damage  to  the  rudder  belterank  inter- 
connect tube,  and  the  damage  has  worn  into  the 
aluminum  interconnect  tube,  you  must  replace 
the  interconnect  tube  and  discard  any  self-tap- 
ping coarse  thread  screw  installed  in  the  flanges 
that  is  k)nger  than  %  inch. 

(5)  Plug  the  floorboard  screw  hole 


Compliance  times 


Inspect  within  the  next  6  calendar 
months  after  December  29,  2000 
(the  effective  date  of  this  AD). 


Before  further  flight  after  the  inspec- 
tion. 


Before  furtt^er  flight  after  the  inspec- 
tion. 


Before  further  flight  after  the  inspec- 
tion. 


Before  further  flight  after  the  inspec- 
tion. 


Procedures 


Do  this  inspection  in  accordance  with  the  AC- 
COMPLISHMENT INSTRUCTIONS  paragraph 
of  Raytheon  Mandatory  Service  Bulletin  SB  27- 
3013.  Issued:  June  2000,  and  the  Baron  Model 
58  Shop  Manual. 

Do  these  actions  in  accordance  with  ft»e  ACCOM- 
PLISHMENT INSTRUCTIONS  paragraph  of 
Raytheon  Mandatory  Service  Bulletin  SB  27- 
3013,  Issued:  June  2000.  and  the  Baron  58 
Shop  Manual. 

Do  these  actions  in  accordance  with  ttie  ACCOM- 
PLISHMENT INSTRUCTIONS  paragraph  of 
Raytheon  Mandatory  Service  Bulletin  SB  27- 
3013,  Issued:  June  2000,  and  the  Baron  58 
Shop  Manual. 

Do  these  actions  in  accordance  with  tt>e  ACCOM- 
PLISHMENT INSTRUCTIONS  paragraph  of 
Raytheon  Mandatory  Servk^  Bulletin  SB  27- 
3013.  Issued:  June  2000,  and  the  Baron  58 
Shop  Manual. 

Do  these  actions  in  accordance  with  the  ACCOM- 
PLISHMENT INSTRUCTIONS  paragraph  of 
Raytheon  Mandatory  Service  Bulletin  SB  27- 
3013,  Issued:  June  2000,  and  the  Baron  58 
Shop  Manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  You  should  include  in  the  request 
an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  you  have  not  eliminated  the  unsafe 
condition,  specific  actions  you  propose  to 
address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Paul  G.  DeVore, 
Aerospace  Engineer,  FAA,  Wichita  Aircraft 


Certification  Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4142;  facsimile:  (316) 
946-^407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  do  the  requirements  of  this 
AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  27- 
3013,  Issued:  June  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Raytheon 
Aircraft  Company,  P.O.  Box  85.  Wichita, 
Kansas  67201-0085;  telephone:  (800)  429- 
5372  or  (316)  676-3140;  or  on  the  bitemet  at 
<http://www.raytheon.com/rac/  servinfo/27- 
3013. pdf>.  This  file  is  in  Adobe  Portable 
Document  Format.  The  Acrobat  Reader  is 
available  at  <http://www.adobe.com/>.  You 
can  look  at  copies  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 


North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effecUve 
on  December  29,  2000.         • 

Issued  in  Kansas  City,  Missouri,  on 
October  30,  2000. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-28438  Filed  12-1-00;  8:45  am) 
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action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  modification  of  the 
insulation  blankets  in  the  area 
surrounding  the  main  external  power 
ground  studs.  This  action  is  necessary  to 
prevent  smoke  and  fire  in  the  forward 
cargo  compartment  due  to  bum  damage 
to  the  insulation  blankets  in  the  area 
surrounding  the  main  external  power 
ground  studs.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-^137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27.  2000  (65  FR  46203).  That 
action  proposed  to  require  modification 
of  the  insulation  blankets  in  the  area 
siuTounding  the  main  external  power 
ground  studs. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 


The  commenter  indicates  that  it  has 
completed  the  subject  modification  and 
has  no  objection  to  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  137  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  28  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu-.  Based  on  these 
figines,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $3,360, 
or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD,  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted.  The  cost  impact  figures 
discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figures 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up,  planning  time,  or 
time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference", 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-09     McDonnell  Douglas: 

Amendment  39-12016.  Docket  2000- 
NM-28-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-25A187, 
Revision  01,  dated  January  5,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  and  fire  in  the  forward 
cargo  compartment  due  to  bum  damage  to 
the  insulation  blankets  in  the  area 
surrounding  the  main  external  power  ground 
studs,  accomplish  the  following: 

Modification 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  modify  the  insulation  blankets  in 
the  area  surrounding  the  main  external 
power  ground  studs  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A187,  Revision  01.  dated  January  5, 
2000. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 


FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and 
21.12000  of  the  Federal  AviaUon  Regulations 
(14  CFR  21.197  and  21.12000)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  modification  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A187,  Revision  Ol, 
dated  January  5,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California: 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30434  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-29-AD;  Amendment 
39-12017;  AD  2000-24-10] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 

Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 


Douglas  Model  MD-11  series  air]^anes, 
that  requires  relocating  the  B7-28  bus 
located  in  the  upper  main  circuit 
breaker  in  the  rear  cockpit  observer's 
station  from  the  lower  to  the  upper 
terminals  of  the  circuit  breakers  in  Row 
P.  This  action  is  necessary  to  prevent 
insufficient  clearance  and  contact 
between  the  B7-28  bus  and  an  adjacent 
panel,  whic^  could  result  in  arcing 
damage,  smoke,  and/or  fire  in  the  upper 
main  circuit  breaker  panel.  This  action 
is  intended  to  address  the  identified 
imsafe  condition. 

DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi'om  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27,  2000  (65  FR  46204).  That 
action  proposed  to  require  relocating  the 
B7-28  bus  located  in  the  upper  main 
circuit  breaker  in  the  rear  cockpit 
observer's  station  from  the  lower  to  the 
upper  terminals  of  the  circuit  breakers 
in  Row  P. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 


to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  144 
airplaiips  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
56  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiu^s,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $6,720, 
or  $1 20  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ft-om  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetj^.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  ais  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-10    McDonnell  Douglas: 

Amendment  39-12017.  Docket  2000- 
NM-29-AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A180,  dated 
January  4,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should^ include  an  assessment  of 
the  eff'ect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  insufficient  clearance  and 
contact  between  the  B7-28  bus  and  an 
adjacent  panel,  which  could  result  in  arcing 
damage,  smoke,  and/or  fire  in  the  upper  main 
circuit  breaker  panel,  accomplish  the 
following: 

Relocation 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  relocate  the  87-28  bus 
located  in  the  upper  main  circuit  breaker  in 
the  rear  cockpit  observer's  station  from  the 
lower  to  the  upper  terminals  of  the  circuit 
breakers  in  Row  P  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A180,  dated  January  4.  2000. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  relocation  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A180,  dated 
January  4,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW..  Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
Januarys.  2001. 

Issued  in  Renton.  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30435  Filed  12-1-00;  8:45  am) 
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Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 


applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  ciurently  requires  a  one-time 
inspection  to  detect  discrepancies  at 
certain  areas  around  the  entry  light 
connector  of  the  sliding  ceiling  panel 
above  the  forward  passenger  doors,  and 
repair,  if  necessary.  For  certain 
airplanes,  that  AD  also  requires 
installation  or  modification  of  a  flapper 
door  ramp  deflector  on  the  forward 
entry  drop  ceiling  structure.  For  certain 
other  airplanes,  that  AD  requires 
inspection  of  the  wire  assembly  support 
installation  for  evidence  of  chafing,  and 
corrective  actions,  if  necessary.  For 
certain  airplanes  subject  to  the  existing 
AD,  as  well  as  additional  airplanes 
being  added  to  the  applicability  of  this 
AD.  this  action  adds  a  requirement  for 
modification  of  a  support  bracket  for  the 
ramp  deflector  assembly.  This  action  is 
necessary  to  prevent  chafing  of 
electrical  wire  assemblies  above  the 
forward  passenger  doors,  which  could 
result  in  an  electrical  fire  in  the 
passenger  compartment.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  06, 
dated  January  27,  2000,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  05, 
dated  June  21,  1999;  and  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A068,  Revision  01,  dated  March  8. 
1999,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  March  23, 
2000  (65  FR  8034,  February  17.  2000). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft'om  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 


130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-03-10, 
amendment  39-11569  (65  FR  8034, 
February  17,  2000),  which  is  applicable 
to  certain  McDonnell  Douglas  Model 
MD-11  series  airplanes,  was  published 
in  the  Federal  Register  on  July  27,  2000 
(65  FR  46206).  That  action  proposed  to 
continue  to  require  a  one-time 
inspection  to  detect  discrepancies  at 
certain  areas  around  the  entry  light 
connector  of  the  sliding  ceiling  panel 
above  the  forward  passenger  doors,  and 
repair,  if  necessary.  For  certain 
airplanes,  that  action  also  proposed  to 
continue  to  require  installation  or 
modification  of  a  flapper  door  ramp 
deflector  on  the  forward  entry  drop 
ceiling  structiire.  For  certain  other 
airplanes,  that  action  also  proposed  to 
continue  to  require  inspection  of  the 
wire  assembly  support  installation  for 
evidence  of  chafing,  and  corrective 
actions,  if  necessary.  For  certain 
airplanes  subject  to  the  existing  AD,  as 
well  as  additional  airplanes  being  added 
to  the  applicability  of  this  new  AD,  that 
action  proposed  to  add  a  requirement 
for  modification  of  a  support  bracket  for 
the  ramp  deflector  assembly. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 


>' 


The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the' 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  110 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspection  to  detect  discrepancies 
around  the  entry  light  connector  of  the 
slide  ceiling  panel  above  the  forward 
passenger  doors  that  is  currently 
required  by  AD  2000-03-10  takes 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  inspection  on  U.S. 


operators  is  estimated  to  be  $2,520,  or 
$120  per  airplane. 

For  Group  1  airplanes  as  specified  in 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  06 
(approximately  16  airplanes  of  U.S. 
registry),  the  installation  of  the  flapper 
door  ramp  deflector  that  is  currently 
required  by  AD  2000-03-10  takes 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $455 
per  airplane.  Based  on  these  figiu^s,  the 
cost  impact  of  this  currently  required 
installation  on  U.S.  operators  of  Group 

1  airplanes  is  estimated  to  be  $14,960, 
or  $935  per  airplane. 

For  Group  2  airplanes  as  specified  in 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  06 
(approximately  8  airplanes  of  U.S. 
registry),  the  installation  of  the  flapper 
door  ramp  deflector  that  is  currently 
required  by  AD  2000-03-10  takes 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $890 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  currently  required 
installation  on  U.S.  operators  of  Group 

2  airplanes  is  estimated  to  be  $10,960, 
or  $1,370  per  airplane. 

For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A068,  Revision  01,  dated  March  8, 
1999  (approximately  21  airplanes  of 
U.S.  registry),  the  inspection  of  the  wire 
assembly  support  installation  that  is 
currently  required  by  AD  2000-03-10 
takes  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  inspection  on  U.S. 
operators  is  estimated  to  be  $1,260,  or 
$60  per  airplane. 

For  airplanes  in  Groups  1  and  3  as 
specified  in  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A194, 
Revision  06  (approximately  18  airplanes 
of  U.S.  registry),  the  new  modification 
that  is  required  in  this  AD  action  will 
take  approximately  2  work  hoiu-s  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
required  modification  on  U.S.  operators 
is  estimated  to  be  $2,160.  or  $120  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 


actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  emd  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a     ' 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11569  (65  FR 
8034.  February  17.  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12018,  to  read  as 

follows:  r 

■"  *. 

2000-24-11     McDonnell  Douglas: 

Amendment  39-12018.  Docket  2000- 
NM-31-AD.  Supersedes  AD  2000-03-10, 
Amendment  39-11569. 
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Applicability:  Model  MD-1 1  series 
airplemes;  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-25A194, 
Revision  06.  dated  January  27,  2000;  and 
MD11-24A068,  Revision  01,  dated  March  8, 
1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  electrical  wire 
assemblies  above  the  forward  passenger 
doors,  which  could  result  in  an  electrical  fire 
in  the  passenger  compartment,  accomplish 
the  following: 

Restatement  of  the  Requirements  of  AD 
2000-03-10 

Detailed  Visual  Inspection 

(a)  For  airplsmes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletins 

MD11-25A194,  Revision  05.  dated  June  21, 
1999,  and  MD11-24A068,  Revision  01,  dated 
March  8.  1999:  Within  10  days  after 
December  28,  1998  (the  effective  date  of  AD 
98-25-11  Rl.  amendment  39-10988). 
perform  a  detailed  visual  inspection  of  the 
aircraft  wiring  to  detect  discrepancies  that 
include  but  are  not  limited  to  fi^yed,  chafed, 
or  nicked  wires  and  wire  insulation  in  the 
areas  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  At  the  area  of  the  forward  drop  ceiling 
just  outboard  of  mod  block  S3-735,  and 
forward  and  inboard  of  the  light  ballast  for 
the  entry  light  on  the  sliding  ceiling  panel 
above  the  forward  left  passenger  door  (IL)  at 
station  location  x  =  24.75,  y  =  435,  and  z  = 
64.5. 

(2)  At  the  area  above  the  forward  right 
passenger  door  (IR)  at  station  location  x  = 
-  30,  y  =  430,  and  z  =  70  in  the  ramp 
deflector  assembly  part  number  4223570- 
501, 

Corrective  Action 

(b)  If  any  discrepancy  is  detected  during 
the  visual  inspection  required  by  paragraph 


(a)  of  this  AD,  prior  to  further  flight,  repair 
in  accordance  with  Chapter  20,  Standard 
Wiring  Practices  of  the  MD-1 1  Wiring 
Diagram  Manual,  dated  January  1, 1998,  or 
April  1,  1998. 

Inspection,  Installation,  and  Modification 

(c)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A194,  Revision  05,  dated  June  21,  1999;  or 
MD11-24A068,  Revision  01,  dated  March  8, 
1999:  Within  6  months  after  March  23,  2000 
(the  effective  date  of  AD  2000-03-10, 
amendment  39-11569),  accomplish  the 
actions  specified  in  paragraphs  (c)(1),  (c)(2), 
(c)(3),  and  (c)(4)  of  this  AD,  as  applicable. 

(1)  For  Group  1  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  05,  dated  June  21, 
1999:  Install  a  ramp  deflector  assembly  on 
the  right  side  forward  entry  drop  ceiling 
structure  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A194,  Revision  05,  dated  June  21,  1999;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  0^,  dated  January 
27,  2000.  After  the  effective  date  of  this  AD. 
only  Revision  06  of  the  alert  service  bulletin 
shall  be  used. 

(2)  For  Group  2  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  05,  dated  June  21, 
1999:  Install  a  ramp  deflector  assembly  on 
the  right  side  forward  entry  drop  ceiling 
structure  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A194.  Revision  05,  dated  June  21,  1999;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  06,  dated  January 
27,  2000.  After  the  effective  date  of  this  AD, 
only  Revision  06  of  the  alert  service  bulletin 
shall  be  used. 

Note  3:  Installation  of  a  ramp  deflector 
assembly  in  accordance  with  McDonnell 
DouglasService  Bulletin  MDll-25-194, 
dated  March  15,  1996;  Revision  01,  dated 
May  1,  1996;  Revision  02,  dated  July  12, 
1996;  Revision  03,  dated  December  12,  1996; 
or  Revision  04,  dated  March  8, 1999.  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)(2)  of  this  AD. 

(3)  For  Group  3  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  05,  dated  June  21, 
1999:  Modify  the  previously  installed  ramp 
deflector  assembly  bracket  in  accordemce 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  05,  dated 
June  21, 1999;  or  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A194,  Revision  06. 
dated  January  27,  2000.  After  the  effective 
date  of  this  AD,  only  Revision  06  of  the  alert 
service  bulletin  shall  be  used. 

(4)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A068.  Revision  01,  dated  March  8,  1999: 
Perform  a  general  visual  inspection  of  the 
wire  assembly  support  installation  for 
evidence  uf  chafing,  in  accordance  with  the 
service  bulletin.  If  any  chafing  is  detected, 
prior  to  further  flight,  repair  or  replace  any 
discrepant  part  with  a  new  part  in 
accordance  with  the  service  bulletin. 

Note  4:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 


area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  check." 

New  Requirements  of  this  AD 
One-Time  Inspection 

(d)  For  airplanes  other  than  those 
identified  Ln  paragraph  (a)  of  this  AD:  Within 
10  days  after  the  effective  date  of  this  AD, 
perform  a  detailed  visual  inspection  of  the 
aircraft  wiring  to  detect  discrepancies  that 
include  but  are  not  limited  to  frayed,  chafed, 
or  nicked  wires  and  wire  insulation  in  the 
areas  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD.  If  any  discrepancy  is  found,  prior 
to  further  flight,  repair  in  accordance  with 
the  requirements  of  paragraph  fb)  of  this  AD. 

Note  5:  Accomplishment  of  the  inspection 
required  by  paragraph  (a)  of  AD  98-25-11 
Rl,  amendment  39-10988,  prior  to  the 
effective  date  of  this  AD  is  acceptable  for 
compliance  with  paragraph  (d)  of  this  AD. 

Modification 

(e)  For  airplanes  listed  in  Group  3  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  06,  dated  January 
27,  2000:  Within  6  months  after  the  effective 
date  of  this  AD,  modify  the  ramp  deflector 
assembly  support  bracket  on  the  right  side 
forward  entry  door  drop  ceiling  structure,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A194,  Revision  06, 
dated  January  27,  2000. 

Alternative  Methods  of  Compliance 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference    • 

(h)  The  actions  provided  by  paragraphs 
(c)(1).  (c)(2),  (c)(3),  (c)(4),  and  (e)  of  this  AD 
shall  be  done  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A194,  Revision  05,  dated  June  21, 1999; 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  06,  dated  January 
27,  2000;  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A068,  Revision  01,  dated 
March  8, 1999;  as  applicable. 


(1)  The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194.  Revision  06.  dated  Januar)' 
27.  2000,  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  GFR  part  51. 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  05,  dated  June  21. 
1999;  and  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A068.  Revision  01,  dated 
March  8,  1999,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
March  23,  2000  (65  FR  8034,  February  17, 
2000). 

(3)  Copies  may  be  obtained  firom  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846.  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
AGO,  3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
Januarys.  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  00-30436  Filed  12-1-00;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-33-AD;  Amendment 
39-12019;  AD  2000-24-12] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  an  inspection  to  detect 
chafing  or  damage  of  the  electrical  wires 
leading  to  the  terminal  strips  in  the 
center  accessory  compartment  (CAC) 
area;  and  corrective  actions,  if 
necessary.  This  amendment  also 
requires  revising  the  wire  connection 
stack  up  of  certain  cable  terminals  at  the 
electrical  power  center  bays  in  the  CAC, 


and  replacing  certain  terminal  strips 
vdth  new  strips  and  removing 
applicable  nameplates  at  electrical 
power  center  bays.  This  action  is 
necessary  to  prevent  arcing  and 
sparking  damage  to  the  power  feeder 
cables,  terminal  strips,  and  adjacent 
structure,  and  consequent  smoke  and 
fire  in  the  CAC.  This  action  is  intended 
to  address  the  identified  imsafe 
condition 

DATES:  Effective  January  8,  2001.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  8,  2001. 
ADDRESSES:  The  service  informatiton 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft  V 
Group,  Long  Beach  Division,  3855  V 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27,  2000  (65  FR  46211).  That 
action  proposed  to  require  an  inspection 
to  detect  chafing  or  damage  of  the 
electrical  wires  leading  to  the  terminal 
strips  in  the  center  accessory 
compartment  (CAC)  area;  emd  corrective 
actions,  if  necessary.  That  action  also 
proposed  to  require  revising  the  ^vire 
connection  ,stack  up  of  certain  cable 
terminals  at  the  electrical  power  center 
bays  in  the  CAC,  and  replacing  certain 
terminal  strips  with  new  strips  and 
removing  applicable  nameplates  at 
electrical  power  center  bays. 

Comments 

Interested  persons  have  been  afforded 
an  opportxinity  to  participate  in  the 


making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  151  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  59  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  vdll  take  approximately  between  6 
and  8  work  hours  per  airplane 
depending  on  the  configuration  of  the 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  between  $1,091 
and  $1,256  per  airplane  depending  on 
the  configuration  of  the  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
between  $85,609  and  $102,424,  or 
between  $1,451  and  $1,736  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regidatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  impUcations  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44  . 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
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been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety.  y 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-12  McDonnell  Douglas: 

Amendment  39-12019.  Docket  2000- 
NM-33-AD. 

Applicability -.^AoAsX  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A097.  dated 
April  3,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  sparking  deunage  to 
the  power  feeder  cables,  terminal  strips,  and 
adjacent  structure,  and  consequent  smoke 
and  fire  in  the  center  accessory  compartment, 
accomplish  the  following: 

Inspection 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  to  detect  chafing  or  damage 
of  the  electrical  wires  leading  to  the  terminal 
strips  in  the  center  accessory  compartment 
area,  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A097,  dated 
April  3.  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 


visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Condition  1  (No  Chafing  or  Damage) 

(1)  If  no  chafing  or  damage  is  detected,  no 
further  action  is  required  by  this  paragraph. 

Condition  2  (Evidence  of  Chafing  or  Damage 
on  Terminal  Strips) 

(2)  If  any  chafing  or  damage  is  detected  on 
the  terminal  strips,  before  further  flight, 
replace  the  terminal  strip  with  a  like  part  and 
seal  screw  heads  of  replaced  terminal  strips, 
in  accordance  with  the  service  bulletin. 

Condition  3  (Chafing  or  Damage  Within 
Limits) 

(3)  If  any  chafing  is  detected  and  if  any 
damage  is  detected  within  the  limits 
specified  in  the  service  bulletin,  before 
further  flight,  repair  damage  in  accordance 
with  the  service  bulletin. 

Condition  4  (Chafing  or  Damage  Beyond 
Limits) 

(4)  If  any  chafing  is  detected  and  if  any 
damage  is  detected  beyond  the  limits 
specified  in  the  service  bulletin,  before 
further  flight,  replace  damaged  wires  with 
new  wires  in  accordance  with  the  service 
bulletin. 

Revise  Wire  Connection  of  the  Cable 
Terminal  Strips 

(b)  Within  12  months  after  the  effective 
date  of  this  AD,  revise  the  wire  connection  . 
stack  up  of  certain  cable  terminals  at  the 
electrical  power  center  bays  in  the  center 
accessory  compeirtment  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A097,  dated  April  3,  2000. 

Replacement  of  Terminal  Strips  and 
Removal  of  Nameplate 

(c)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  terminal  strips 
with  new  strips  and  remove  the  applicable 
nameplate  at  electrical  power  center  bays  in 
the  center  accessory  compartment,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A097.  dated  April 
3,  2000. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  ft-om  the  Los  Angeles  AGO. 


Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordemce  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A097,  dated  April  3,  2000. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
ft-om  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  G1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA.  Los 
Angeles  AGO,  3960  Paramount  Boulevard, 
Lakewood,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Effiective  Date 

(g)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30437  Filed  12-1-00;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-34-AD;  Amendment 
39-12020:  AD  2000-24-13] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  nde. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  replacing  the  ground 
support  bracket(s);  and  rerouting  the 
ground  cables  of  the  galley  external 
power  and  main  external  power,  or 
ground  cables  of  the  main  external 
power;  as  applicable.  This  action  is 
necessary  to  prevent  arcing  and  heat 
damage  to  the  attachment  points  of  the 
main  external  and  galley  power 


receptacle  ground  wire,  insulation 
blankets  outboard  and  aft  of  the 
receptacle  area,  and  adjacent  power 
cables,  which  could  result  in  smoke  and 
fire  in  the  forward  cargo  compartment. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  the  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramoimt  Boulevard, 
Lakewood,  California;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Pareunoimt 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDoimell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27,  2000  (65  FR  46214).  That 
action  proposed  to  require  replacing  the 
ground  support  bracket(s);  and  rerouting 
the  ground  cables  of  the  galley  external 
power  and  main  external  power,  or 
groimd  cables  of  the  main  external 
power;  as  applicable. 

Comments 

Interested  persons  have  been  afforded 
an  opportmiity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  states  that  there  is  a 
typographiccil  error  in  the  service 
bulletin  citation  in  paragraph  (a)  of  the 
proposed  rule.  The  FAA  concurs. 
Paragraph  (a)  of  the  proposed  rule 
incorrectly  references  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A128.  dated  April  3,  2000,  as  the 


appropriate  source  of  service 
information  for  the  accomplishment  of 
the  actions  required  by  paragraphs  (a)(1) 
and  (a)(2)  of  the  AD.  The  correct 
reference  is  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A138,  dated 
April  3,  2000.  Paragraph  (a)  of  this  AD 
has  been  changed  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  witii  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  149  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  55  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  between  1 
(for  Group  1  airplanes)  and  2  (for  Group 
2  airplanes)  work  hours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  paiis  will  cost 
approximately  $337  (for  Group  1 
airplanes)  or  $647  (for  Group  2 
airplanes)  per  airplane.  Based  on  these 
figtires,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$21,835,  or  $397  per  airplane  (for  Group 
1  airplanes);  or  $42,185,  or  $767  per 
airplane  (for  Group  2  airplanes). 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futtire  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plarming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by      ^ 
adding  the  following  new  airworthiness 
directive: 

2000-24-13  McDonnell  Douglas: 

Amendment  39-12020.  Docket  2000- 

NM-34-AD. 
App/icabi/i(y;  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A138,  dated 
April  3,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addresS  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  heat  damage  to  the 
attachment  points  of  the  main  external  and 
galley  power  receptacle  ground  wire. 
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insulation  blankets  outboafd  and  aft  of  the 
receptacle  area,  and  adjacent  power  cables, 
which  could  result  in  smoke  and  fire  in  the 
forward  cargo  compartment,  accomplish  the 
following: 

Replacement  and  Reroute 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A138,  dated  April  3,  2000. 

(1)  For  Group  1  airplanes  listed  in  the 
service  bulletin:  Replace  the  ground  support 
brackets  with  new  brackets  and  reroute  the 
ground  cables  of  the  galley  external  power 
and  main  external  power. 

(2)  For  Group  2  airplanes  listed  in  the 
service  bulletin:  Replace  the  ground  support 
bracket  and  reroute  the  ground  cables  of  the 
main  external  power. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A138,  dated  April  3,  2000: 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  the  FAA, 
Los  Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
January  8,  2001. 


Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-30438  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-35-AD;  Amendment 
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RtN212&-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  an  inspection  of  the 
electrical  wires  routed  above  the  door 
actuation  cables  for  minimum  .50-inch 
clearance  with  the  door  in  the  open  and 
closed  position,  damage  due  to  chafing 
or  electrical  arcing,  or  damaged  door 
actuation  cables;  and  corrective  actions, 
if  necessary.  This  action  is  necessary  to 
prevent  damaged  electrical  wires  or 
damaged  door  actuation  cables  due  to 
chafing  by  the  cables  during  operation 
of  the  forward  passenger  door,  which 
could  result  in  electrical  arcing  and 
consequent  smoke  in  the  area  above  the 
forward  passenger  door.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoiuit  Boulevard,  Lakewood, 


California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDomiell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27,  2000  (65  FR  46216).  That 
action  proposed  to  require  an  inspection 
of  the  electrical  wires  routed  above  the 
door  actuation  cables  for  minimum  .50- 
inch  clearance  with  the  door  in  the  open 
and  closed  position,  damage  due  to 
chafing  or  electrical  arcing,  or  damaged 
door  actuation  cables;  and  corrective 
actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  187  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  64  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  boms 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,680,  or 
$120  per  airplane. 

The  cost  impact  figiu-e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiures  typically  do  not  include 
incidental  costs,  such  as  the  time 


required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government:  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedm-es  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  i^iunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-14  McDonnell  Douglas: 

Amendment  39-12021.  Docket  2000-NfM- 
35- AD. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  McDotinell  Douglas 
Alert  Service  Bulletin  MD11-24A182,  dated 
April  3,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damaged  electrical  wires  or 
damaged  door  actuation  cables  due  to  chafing 
by  the  cables  during  operation  of  the  forward 
passenger  door,  which  could  result  in 
electrical  arcing  and  consequent  smoke  in  the 
area  above  the  forward  passenger  door, 
accomplish  the  following: 

Inspection 

(a)  Except  as  provided  by  paragarph  (b)  of 
this  AD,  within  6  months  after  the  effective 
date  of  this  AD.  perform  a  one-time  general 
visual  inspection  of  the  electrical  wires 
routed  above  the  door  actuation  cables  for 
minimum  .50-inch  clearance  with  the  door  in 
the  open  and  closed  position,  damage  due  to 
chafing  or  electrical  arcing,  or  damaged  door 
actuation  cables,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A182,  dated  April  3,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Condition  1  (Minimum  Clearance  and  No 
Chafed  Electrical  Wiring  or  Damaged  Door 
Actuation  Cables) 

(1)  If  minimum  .50-inch  clearance  exists 
between  the  electrical  wires  and  door 
actuation  cables  with  the  door  in  the  open 
and  closed  positions,  and  if  no  chafed 
electrical  wiring  or  damaged  door  actuation 
cable  is  detected,  no  further  action  is 
required  by  this  AD. 

Condition  2  (Less  Than  Minimum  Clearance, 
No  Chafed  Electrical  Wiring  or  Damaged 
Door  Actuation  Cables) 

(2)  If  less  than  .50-inch  clearance  exists 
between  the  electrical  wires  and  door 
actuation  cables  with  the  door  in  the  open 
and  closed  positions,  and  if  no  chafed 
electrical  wiring  or  damaged  door  actuation 
cable  is  detected,  before  further  flight,  loosen 
wire  cleunps  as  necessary,  reposition 
electrical  wires  to  provide  minimum 
clearance,  and  tighten  wire  clamps,  in 
accordance  with  the  service  bulletin. 

Condition  3  (Less  Than  Minimum  Clearance. 
Chafed  Electrical  Wiring  or  Damaged  Door 
Actuation  Cables) 

(3)  If  less  than  .50-inch  clearance  exists 
between  the  electrical  wires  and  door 


actuation  cables  with  the  door  in  the  open 
and  closed  positions,  and  if  any  chafed 
electrical  wiring  or  damaged  door  actuation 
cable  is  detected,  before  further  flight, 
replace  damaged  electrical  wires  with  new 
wires  or  repair  damaged  wires,  loo.sen  wire 
clamps  as  necessary,  reposition  electrical 
wires  to  provide  minimum  clearance,  tighten 
wire  clamps,  and  replace  damaged  door 
actuation  cables  with  new  cables,  in 
accordance  with  the  service  bulletin. 

Exception  to  Inspection  Required  in 
Paragraph  (a)  of  This  AD 

(b)  For  Model  MD-11  series  airplanes,  the 
inspection  required  by  paragraph  (a)  of  this 
AD  is  only  applicable  to  functioning  doors. 
For  Model  MD-1  IF  series  airplanes  or  Model 
MD-11  series  airplanes  converted  to  a 
freighter  configuration,  equipped  with  one  or 
more  disabled  non-functioning  doors  that  do 
not  have  door  acuating  cables,  the  inspection 
is  NOT  required  for  those  disabled  doors. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in. 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(ej  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A182.  dated  April  3,  2000. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
frcfm  Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  Galifomia  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  G1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washinrtpn;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood.  Galifomia: 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  8.  2001. 
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Issued  in  Renton,  Washington,  on 
November  22.  2000. 

Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30439  Filed  12-1-00;  8:45  am] 
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DEPARTMErn-  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-3e-AD;  Amendment 
39-12022;  AD  2000-24-15] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  requires  a  one-time  detailed  visual 
inspection  to  detect  discrepancies  of  all 
electrical  wiring  installations  in  various 
areas  of  the  airplane;  and  corrective 
actions,  if  necessary.  This  amendment  is 
necessary  to  prevent  electrical  arcing 
and/or  heat  damaged  wires  due  to 
improper  wire  installations  during 
manufacture  and/ or  maintenance  of  the 
airplane,  and  consequent  fire  and  smoke 
in  various  areas  of  the  airplane.  This 
amendment  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may^e  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 


Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramoimt 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27,  2000  (65  FR  46218).  That 
action  proposed  to  require  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  various  areas  of  the 
airplane;  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  for  Reporting  Requirement 

One  commenter  requests  that  the  FAA 
add  a  reporting  requirement  for  the 
inspection  findings.  The  commenter 
states  that  serious  reporting  is  not 
possible  using  the  reporting  sheet 
attached  to  the  referenced  Boeing 
service  bulletin.  The  commenter 
believes  that  it  is  important  to  collect 
the  details  of  the  inspection  results 
using  a  database. 

The  FAA  does  not  concur.  The  FAA 
imderstands  the  need  to  collect  useful 
data  in  a  consistent,  detailed  manner 
when  investigating  possible  wiring 


service  difficulties.  However,  the  FAA 
has  already  conducted  an  extensive 
investigation  of  the  wiring  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes.  As  part  of  the 
investigation,  the  FAA  has  performed  its 
own  inspections  on  numerous  in-service 
and  in-production  airplanes.  The  FAA 
has  analyzed  the  data  from  the 
inspections  and  incorporated  follow-on 
actions  as  part  of  a  comprehensive 
corrective  action  plan;  this  AD  is  part  of 
that  plan.  Therefore,  the  FAA  has 
determined  that  the  need  for  a  reporting 
requirement  for  the  required  inspections 
to  detect  and  correct  minor  wiring 
discrepancies  in  various  areas  of  the 
airplane  is  not  necessary. 

Revise  Corrective  Action 

One  commenter  notes  that  paragi'aph 
(c)  of  the  NPRM  reads,  "If  no  gap 
between  the  wire  bundle  and  blanket 
can  be  seen  when  pressure  is  applied  to 
the  blanket,  before  further  flight, 
reposition  wires  or  clamps  so  that  a  gap 
Ccin  been  seen  when  pressure  is  applied 
to  the  blanket."  The  commenter  asks, 
"Will  this  requirement  be  valid  for  all 
the  wire  gauges  in  every  area?  Does  this 
requirement  replace  the  existing  DPS 
1.834-7,  Par.  4.1.12.1?" 
.  From  these  questions,  the  FAA  infers 
that  the  commenter  is  requesting  that 
the  scope  of  the  corrective  action 
specified  in  paragraph  (c)  of  the  NPRM 
apply  only  to  wiring  that  is  routed  over 
structural  frames.  The  FAA  concurs.  In 
its  attempt  to  provide  instructions  for 
accomplishing  certain  corrective 
actions,  which  were  not  provided  in  the 
referenced  service  bulletin  (discussed  in 
the  preamble  of  the  NPRM),  the  FAA 
did  not  carry  forward  the  scope  of  the 
test  requirement  into  the  corrective 
action  specified  in  paragraph  (c)  of  the 
AD.  For  clarification  purposes,  the  FAA 
has  revised  paragraph  (c)  of  the  final 
rule  to  read.  "If  no  gap  between  the  wire 
bundle  and  blanket  can  be  seen  where 
the  wiring  is  routed  over  structural 
frames  *  *  *  ." 

Actions  Since  Issuance  of  the  NPRM 

The  FAA  has  reviewed  and  approved 
the  following  service  bulletins: 


Service  bulletin 

Revision  level 

Date 

McDonnell  Douglas  Service  Bulletin  MD11-24-171  

McDonnell  Douglas  Sen/ice  Bulletin  MD11-24-170  

Revision  01  

Revision  01  

Novernber  6,  2000. 
Novemt)er  6  2000 

Boeing  Service  Bulletin  MD11-24-167,  including  Appendix 

Revision  01  

Novemt)er  6  2000 

Boeing  Sen/ice  Bulletin  MD11-24-165,  including  Appendix 

Revision  01  

November  6  2000 

Boeing  Sen/Ice  Bulletin  MD1 1-24-163,  including  Appendix 

Revision  01  

November  6  2000 

McDonnell  Douglas  Service  Bulletin  MD1 1-24-188  

Revision  01  

November  6  2000 

McDonnell  Douglas  Sen/ice  Bulletin  MD1 1-24-161  

Revision  01  

November  6,  2000. 

McDonnell  Douglas  Service  Bulletin  MD1 1-24-162  

Revision  01  

Novemt>er  6  2000 

The  procedures  described  in  these 
service  bulletins  cU"e  identical  to  those 
described  in  the  original  issue  of  the 
service  bulletins  (which  were  referenced 
in  the  NPRM  as  the  appropriate  soiu"ces 
of  service  information  for  doing  the 
proposed  actions),  but  contain  certain 
editorial  changes.  No  additional  work  is 
necessary  on  airplanes  changed  per  the 
original  issue  of  the  service  bulletins. 
Therefore,  the  FAA  has  revised  the  final 
rule  to  include  Revision  01  of  these 
service  bulletins  as  additional  sources  of 
service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has    • 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  182  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  60  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  each 
of  the  six  inspections  specified  in 
paragraphs  (a)(1).  (a)(2),  (a)(3),  (a)(4). 
(a)(5),  and  (a)(6)  of  this  AD,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  these  indicated  inspections  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $216,000,  or  $3,600  per 
airplane. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
inspection  specified  in  paragraph  (a)(7) 
of  this  AD,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figiu-es,  the  cost  impact  of  this  indicated 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $18,000,  or 
$300  per  airplane. 

It  will  take  approximately  12  work 
hoiirs  per  airplane  to  accomplish  the 
inspection  specified  in  paragraph  (a)(8) 
of  this  AD,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  indicated 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $43,200.  or 
$720  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 


figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-15  McDonnell  Douglas: 

Amendment  39-12022.  Docket  2000- 

NM-36-AD. 
Applicability:  Model  MD-1 1  series 
airplanes,  manufacturer's  fuselage  numbers 
0447  through  0449  inclusive,  0451  through 


0464  inclusive,  0466  through  0489  inclusive. 
0491  through  0517  inclusive,  0519  through 
0552  inclusive,  0554  through  0556  inclusive. 
0557.  0558  through  0633  inclusive,  and  0635; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  FAA  recommends  that  the 
actions  required  by  this  AD  be  accomplished 
immediately  after  accomplishing  the 
replacement  of  metallized 
polyethyleneteraphthalate  (MPET)  insulation 
blankets,  as  required  by  AD  2000-11-02, 
amendment  39-11750  (65  FR  34341,  May  26, 
2000). 

To  prevent  electrical  arcing  and/or  heat 
damaged  wires  due  to  improper  wire 
installations  during  manufacture  and/or 
maintenance  of  the  airplane,  and  consequent 
fire  and  smoke  in  various  areas  of  the 
airplane,  accomplish  the  following: 

One-Time  Detailed  Visual  Inspection 

(a)  Within  5  years  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraphs  (a)(1).  (a)(2),  (a)(3).  (a)(4),  (a)(5), 
(a)(6),  (a)(7),  and  (a)(8)  of  this  AD.  as 
applicable. 

(1)  For  all  airplanes:  Perform  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  the  center  and  aft  cargo 
compartments  from  stations  Y=1521.0O0  to 
Y=2O07.OOO,  in  accordance  with  paragraph 
3.B.,  "Work  Instructions,"  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  service  Bulletin  MDl  1-24-171. 
dated  April  4.  2000,  or  Revision  01.  dated 
November  6.  2000. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  For  all  airplanes:  Perform  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  the  forward  cargo 
compartment  from  stations  Y=595.000  to 
¥=6-73.500,  in  accordance  with  the 
paragraph  3.B.,  "Work  Instructions,"  of  the 


75622  Federal  Register /Vol.  65,  No.  233 /Monday,  December  4,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  233 /Monday,  December  4,  2000 /Rules  and  Regulations  75623 


Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  MDll-24-170, 
dated  April  12,  2000,  or  Revision  01,  dated 
November  6,  2000. 

(3)  For  all  airplanes:  Perform  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  the  forward  passenger 
compartment  from  stations  Y=5-l  1.000  to 
Y=2007.000,  in  accordance  with  the 
paragraph  3.B.,  "Work  instructions,"  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  bulletin  MDl  1-24-167. 
dated  April  4.  2000,  or  Boeing  Service 
Bulletin  MDl  1-24-167.  revision  01, 
including  Appendix  1,  dated  November  6, 
2000. 

(4)  For  all  airplanes:  Perform  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  the  forward  passenger 
compartment  from  stations  Y=756.0O0  to 
Y=1501.00Q,  in  accordance  with  the 
paragraph  3.B.,  "Work  instructions,"  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  MDll-24-165. 
dated  April  4,  2000.  or  Boeing  Service 
Bulletin  MDl  1-24-165,  Revision  01, 
including  Appendix,  dated  November  6, 
2000. 

(5)  For  all  airplanes:  Perform  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  the  forward  passenger 
compartment  from  stations  Y=465.000  to 
Y=755.0O0,  in  accordance  with  the  paragraph 
3.B.,  "Work  instructions,"  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  MDll-24-163, 
dated  April  4.  2000,  or  Boeing  Service 
Bulletin  MDll-24-163,  Revision  01, 
including  Appendix  1,  dated  November  6, 
2000. 

(6)  For  all  airplanes:  Perform  a  one-time 
detailed  visual  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  the  flight  compartment  and 
forward  drop  ceilings  areas  from  stations 
Y=275.000  to  Y=464.000,  in  accordance  with 
the  paragraph  3.B.,  "Work  Instructions,"  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MDll- 
24-188,  dated  April  28,  2000,  or  Revision  01, 
dated  november  6,  2000. 

(7)  For  airplanes  having  manufacturer's 
fuselage  numbers  0447  thmugh  0449 
inclusive.  0451  through  0464  inclusive,  0466 
through  0489  inclusive,  0491  through  0517 


inclusive,  0519  through  0552  inclusive,  0554 
through  0556  inclusive.  0557,  0558  through 
0633  inclusive:  Perform  a  one-time  detailed 
visual  inspection  to  detect  discrepancies  of 
all  electi-ical  wiring  installations  in  the  center 
accessory  compartment  from  stations  y=6- 
50.000  to  Y=1179.000,  in  accordance  with 
the  paragraph  3.B.,  "Work  Instructions,"  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MDll- 
24-161,  dated  April  10,  2000,  or  Revision  01, 
dated  November  6,  2000. 

(8)  For  airplanes  having  manufacturer's 
fuselage  numbers  0447  through  0449 
inclusive,  0451  through  0464  inclusive.  0466 
through  0489  inclusive.  0491  through  0517 
inclusive,  0519  through  0552  inclusive,  0554 
through  0556  inclusive,  0557,  0558  through 
0633  inclusive:  Perform  a  one-time  detailed 
visual  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the  main 
avionics  compartment  from  stations 
y=275.000  to  Y=464.000,  in  accordance  with 
the  paragraph  3.B.,  "Work  Instructions,"  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MDll- 
24-162,  dated  April  10,  2000,  or  Revision  01, 
dated  November  6,  2000. 

Corrective  Action 

(b)  If  any  discrepancy  is  detected  during 
the  inspection  required  by  paragraph  (a)(1), 
(a)(2),  (a)(3).  (a)(4),  (a)(5),  (a)(6),  (a)(7),  or 
(a)(8)  of  this  AD,  before  ftirther  flight, 
accomplish  the  applicable  corrective 
action(s)  in  accordance  with  the 
Accomplishment  Instructions  of  the 
following  applicable  service  bulletins,  except 
as  provided  in  paragraphs  (c)  and  (d)  of  this 
AD,  as  applicable: 

(1)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-1 71,  dated  April  4,  2000,  or 
Revision  01,  dated  November  6,  2000; 

(2)  McDonnell  Douglas  Service  Bulletin 
MDll-24-170,  dated  April  12,  2000,  or 
Revision  01,  dated  November  6,  2000; 

(3)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-167,  dated  April  4,  2000: 

(4)  Boeing  Service  Bulletin  MDl  1-24-167, 
dated  April  4,  2000,  Revision  01,  including 
Appendix,  dated  November  6,  2000; 

(5)  McDonnell  Douglas  Service  Bulletin 
MDll-24-165,  dated  April  4,  2000; 

(6)  Boeing  Service  Bulletin  MDll-24-165, 
Revision  01,  including  Appendix,  dated 
November  6,  2000; 

(7)  McDonnell  Douglas  Service  Bulletin 
MDll-24-163,  dated  April  4,  2000; 


(8)  Boeing  Service  Bulletin  MDll-24-163, 
Revision  01.  including  Appendix  1,  dated 
November  6,  2000; 

(9)  McDonnell  Douglas  Service  Bulletin 
MDll-24-188,  dated  April  28.  2000,  or 
Revision  01,  dated  November  6,  2000; 

(10)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-161,  dated  April  10,  2000.  or 
Revision  01,  dated  November  6,  2000;  or 

(11)  McDonnell  Douglas  Service  Bulletin 
MDll-24-162,  dated  April  10,  2000,  or 
Revision  01,  dated  November  6,  2000. 

Note  4:  Where  there  are  differences 
between  the  AD  and  the  referenced  service 
bulletins,  the  AD  prevails. 

(c)  If  no  gap  between  the  wire  bundle  and 
blanket  can  be  seen  where  the  wiring  is 
routed  over  the  structural  frames  when 
pressure  is  applied  to  the  blanket,  before 
further  flight,  reposition  wires  or  clamps  so 
that  a  gap  can  be  seen  when  pressure  is 
applied  to  the  blanket. 

(d)  If  any  screw  terminal  of  the  flag  lug  bus 
bar  is  loose,  before  further  flight,  retorque  to 
10  to  11  inch-pounds. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  the  following  applicable 
service  bulletins: 


Service  bulletin 


McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 
McDonnell  O'^unlas  {Service  Bulletin 
Boeing  Service  Bulletin  MD1 1-24-1 
McDonnell  Douglas  Service  Bulletin 
Boeing  Service  Bulletin  MDl  1-24-1 
McDonnell  Douglas  Service  Bulletin 
Boeing  Service  Bulletin  MDl  1-24-1 
McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 
McDonnell  Douglas  Service  Bulletin 


MD1 1-24-171  

MDl  1-24-171  

MDll-24-170  

MDll-24-170  

MD11-24-167  

67,  including  Appendix 

MD11-24-165  : 

65,  including  Appendix 

MDll-24-163  

63,  including  Appendix 

MDt1-24-188 

MD11-24-188  

MDl 1-24-161  

MDl  1-24-161   

MDl  1-24-162  


Revision  level 


Original  

Revision  01 

Original  

Revision  01 

Original  

Revision  01 

Original  

Revision  01 

Original  

Revision  01 
Original  ..... 
Revision  01 

Original  

Revision  01 
Original  


Date 


April  4,  2000. 
November  6,  2000. 
April  12,  2000. 
November  6,  2000. 
April  4,  2000. 
November  6,  2000. 
April  4,  2000. 
November  6,  2000. 
April  4,  2000. 
November  6,  2000. 
April  28.  2000 
November  6,  2000. 
April  10,  2000. 
November  6,  2000. 
April  10,  2000. 


Service  bulletin 


McDonnell  Douglas  Service  Bulletin  MDl  1-24-162 


Revision  level 


Revision  01 


Date 


November  6,  2000. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW..  Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California: 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30440  Filed  12-1-00;  8:45  am] 

BILLING  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-37-AD;  Amendment 
39-12023;  AD  2000-24-16] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-1 1  series  airplanes, 
that  requires  an  inspection  of  the  one 
phase  remote  control  circuit  breaker 
(RCCB)  in  the  main  avionics 
compartment  and  center  accessory 
compartment  to  determine  its  part 
number  and  serial  niunber,  and 
replacement  of  the  RCCB  with  a  certain 
RCCB,  if  necessary.  This  action  is 
necessary  to  ensiu^  that  defective  braze 
joints  of  certain  latch  assemblies  of  the 
RCCB  are  not  installed  on  the  airplane. 
Defective  braze  joints  could  fail  and 
prevent  the  RCCB  from  tripping  dining 
an  overload  condition,  which  could 


result  in  a  fire  and  smoke  in  certain  wire 
bundles  that  are  routed  to  and  from  the 
main  avionics  compartment  or  center 
accessory  compartment.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-1 1  series  airplanes 
was  published  in  the  Federal  Register 
on  July  27,  2000  (65  FR  46221).  That 
action  proposed  to  require  an  inspection 
of  the  one  phase  remote  control  circuit 
breaker  (RCCB)  in  the  main  avionics 
compartment  and  center  accessory 
compartment  to  determine  its  part 
number  and  serial  niunber,  and 
replacement  of  the  RCCB  vdth  a  certain 
RCCB.  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  187  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  60  eiirplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $21,600,  or 
$360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  "assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-16  McDonnell  Douglas: 

Amendment  39-12023.  Docket  2000- 
NM-37-AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A144,  dated  May  2,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fire  and  smoke  in  certain  wire 
bundles  that  are  routed  to  and  from  the  main 
avionics  compartment  or  center  accessory 
compartment,  accomplish  the  following: 

Inspection  and  Replacement,  If  Necessary 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  general  visual 
inspection  of  the  one  phase  remote  control 
circuit  breaker  (RCCB)  in  the  main  avionics 
compartment  and  center  accessory 
compartment  to  determine  the  part  number 
and  serial  number  (identified  in  Table  2  of 
the  Accomplishment  Instructions  of  the 
service  bulletin),  in  accordance  with  Boeing 
Alert  Service  BuUeUn  MD11-24A144,  dated 
May  2,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 


visual  examination  of  an  interior  or  exterior 
area,  inktallation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  o^  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  any  RCCB  has  a  part  number  listed 
in  Table  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin  and  the 
corresponding  serial  number  is  NOT 
identified  in  that  table,  no  further  action  is 
required  by  this  AD. 

(2)  If  any  RCCB  has  a  part  number  listed 
in  Table  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin  and  the 
corresponding  serial  number  is  identified  in 
that  table,  before  further  flight,  replace  the 
RCCB  with  a  RCCB  having  the  same  part 
number  with  a  serial  number  that  is  NOT 
identified  in  Table  2.  in  accordance  with  the 
service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  cojnpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  MDll- 
24A144,  dated  May  2,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
January  8,  2001. 


Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  00-30441  Filed  12-1-00;  8:45  am) 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-38-AD;  Anoendment 
39-12024;  AD  2000-24-17] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDormell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  deactivation  of 
the  forward  and  center  cargo  control 
units  (CCU).  This  amendment  requires, 
among  other  actions,  a  general  visual 
inspection  to  verify  that  all  six  external 
connectors  of  suspect  CCU's  have  a 
certain  part  niunber  stamped  on  the 
connector  bodies  on  all  CCU  assemblies, 
and  follow-on  actions,  which  would 
constitute  terminating  action  for  the 
deactiviation  requirements.  The  actions 
specified  by  this  amendment  are 
intended  to  prevent  overheating  of  the 
electrical  pins  inside  the  CCU's  and 
subsequent  release  of  hot  gases  and 
flames,  which  could  result  in  smoke  and 
fire  in  the  cargo  compartment. 
DATES:  Effective  January  8,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  8, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 


California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Port  wood.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-08-03, 
amendment  39-11689  (65  FR  21134, 
April  20,  2000),  which  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes,  was  published  in  the 
Federal  Register  on  July  27,  2000  (65  FR 
46223).  The  action  proposed  to  continue 
to  require  deactivation  of  the  forward 
and  center  cargo  control  units  (CCU). 
The  action  also  proposed  to  require, 
among  other  actions,  a  general  visual 
inspection  to  verify  that  all  six  external 
connectors  of  suspect  CCU's  have  a 
certain  part  number  stamped  on  the 
connector  bodies  on  all  CCU  assemblies, 
and  follow-on  actions,  which  woidd 
constitute  terminating  action  for  the 
deactiviation  requirements. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  104  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  20  airplanes  of  U.S. 
registry  will  be  affeicted  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  2000-08-03  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figiues.  the  cost  impact  of  the  ciurently 


required  actions  on  U.S.  operators  is 
estimated  to  be  $1,200,  or  $60  per 
airplane. 

The  new  inspection  that  is  required  in 
this  AD  action  will  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figtires,  the  cost 
impact  of  the  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,200,  or  $60  per  airplane. 

Shoidd  an  operator  be  required  to 
accomplish  the  new  modification  that  is 
required  in  this  AD  action,  it  vdll  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufactiu-er  of 
the  CCU  at  no  cost  to  the  operators. 
Based  on  these  figtu-es,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be  $60 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  new  replacement  that  is 
required  in  this  AD  action,  it  will  take 
approximately  1  work  hotu'  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hoiu.  Required  parts 
will  be  supplied  by  the  manufacturer  of 
the  CCU  at  no  cost  to  the  operators. 
Based  on  these  figiu-es,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be  $60 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Annended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11689  (65  FR 
21134.  April  20,  2000),  and  by  adding 

a  new  airworthiness  directive  (AD), 
amendment  39-12024,  to  read  as 
follows: 

2000-24-17  McDonnell  Douglas: 

Amendment  39-12024.  Docket  2000- 
NM-3B-AD.  Supersedes  AD  2000-08- 
03.  Amendment  39-11689. 
Applicability:  Model  MD-1 1  series 

airplanes,  certificated  in  any  category,  having 

the  serial  numbers  listed  below. 
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Group  1  Airplanes 

48565 

48566 

48533 

48549 

48470 

48406 

48504 

48602 

48603 

*" 

48571 

48439 

48605 

48572 

48471 

48573 

48600 

48601  * 

48633 

48513 

48574 

48575 

48542 

48543 

48576 

48415 

48631 

48544 

48632 

48577 

48545 

48578 

48546 

48743 

48744 

48747 

48748 

48745 

48746 

48749 

48579 

48766 

48768 

48767 

48769 

48754 

48623 

48770 

48753 

48773 

48774 

48755 

48758 

148775-48779 

48624 

48756 

48780 

48532 

'  Inclusive. 

Group  2  Airplanes: 

48555 

48556 

48581 

48630 

48557 

48539 

48558 

48559 

48616 

48560 

48617 

48618 

48561 

48629 

48562 

48563 

48757 

48540 

48564 

48634 

48541 

48798 

'48781^8792 

48794 

48799 

48801 

48800 

1 48802-48806 

1  Inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 


eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  electrical 
pins  inside  the  cargo  control  units  (CCU)  and 
subsequent  release  of  hot  gases  and  flames, 
which  could  result  in  smoke  and  fire  in  the 
cargo  compartment,  accomplish  the 
following: 


Restatement  of  Requirements  of  AD  20OO- 
05-01 

Deactivation 

(a)  For  Group  1  airplanes  having  serial 
numbers  other  than  that  identified  in 
paragraph  (c)  of  this  AD;  Within  15  days  after 
March  20,  2000  (the  effective  date  of  AD 
2000-05-01,  amendment  39-11610), 
deactivate  the  forward  and  center  CCU's  in 
accordance  with  the  following  procedures: 

(1)  Remove  the  access  panel  to  the  forward 
cargo  compartment  CCU  circuit  breaker  panel 
located  at  fuselage  station  1009.300  (right 
side  looking  aft).  Pull  and  collar  the 
following  circuit  breakers: 


B 1-506 
Bl-485 
B 1-500 


Bl^89 
Bl-480 
Bl-^95 


Bl-488 
Bl-481 
81^99 


Bl-487 
Bl-498 
Bl-490 


Bl^86 
81-482 


(2)  Remove  the  access  panel  to  the  center  cargo  compartment  CCU  circuit  breaker  panel  located  at  fuselage  station   1701.000 
(right  side  looking  aft).  Pull  and  collar  the  following  circuit  breakers: 

Bl-552  81-762  81-761  81-760  Bl-759 

81-758  81-518  Bl-519  Bl-751  Bl-520 

81-753  81-764  Bl-752  81-763 

(b)   For  Group  2  airplanes  having  serial  numbers  other  than  that   identified  in  paragraph  (c)  of  this  AD:  Within   15  days  after 
March  20,  2000,  deactivate  the  forward  and  center  CCU's  in  accordance  with  the  following  procedures: 

(1)  Remove  the  access  panel  to  the  forward  car:go  compartment  CCU  circuit  breaker  panel  located  at  fuselage  station  1009.300 
(right  side  looking  aft).  Pull  and  collar  the  following  circuit  breakers: 

Bl-506  Bl-^89  81-488  81-487  81-486 

81-485  81-480  Bl-481  81-498  81-482 

81-500  81-495  Bl-499  81-490 

(2)  Remove  the  access   panel  to  the  center  cargo  compartment  CCU   circuit  breaker-  panel   located  at  fuselage  station   1701.000 
(right  side  looking  aft).  Pull  and  collar  the  following  circuit  breakers: 

Bl-552  81-762  81-761  81-760  Bl-759 

Bl-758  81-518  Bl-519  81-751  81-520 

Bl-753  81-764  Bl-752 


Restatement  of  Requirements  of  AD  2000- 
08-03 

Deactivation 

(c)  For  Group  1  airplane,  serial  number 
48769,  and  for  Group  2  airplane,  serial 
number  48563:  Within  15  days  after  May  5, 
2000  (the  effective  date  of  AD  2000-08-03, 
amendment  39-11689),  accomplish  the 
actions  specified  in  either  paragraph  (a)  or  (b) 
of  this  AD,  as  applicable. 


New  Requirements  of  This  AD 

Inspection  and  Modification/ 
Reidentification,  If  Necessary 

(d)  For  Group  1  and  Group  2  airplanes: 
Within  90  days  after  the  effective  date  of  this 
AD,  perform  em  inspection  to  determine  the 
part  number  of  the  CCU's. 

(1)  If  both  CCU's  have  part  number  (P/N) 
462650-21.  462650-22,  or  462650-23,  the 
deactivation  specified  in  paragraphs  (a),  (b). 


and  (c)  of  this  AD  is  no  longer  required,  and 
the  CCU's  may  be  reactivated. 

(2)  If  any  CCU  has  a  part  number  (P/N) 
other  than  462650-21,  462650-22,  or 
462650-23,  within  90  days  after  the  effective 
date  of  this  AD,  perform  a  general  visual 
inspection  to  verify  that  all  six  external 
connectors  of  the  CCU  have  P/N  M83723/ 
71XXXXXX  or  P/N  M83723/72XXXXXX 
stamped  on  the  connector  bodies  on  all  TRW 
Aeronautical  Systems,  Lucas  Aerospace,  CCU 
assemblies,  in  accordance  with  Boeing  Alert 


Service  Bulletin  MD11-25A253,  dated  March 
10,  2000. 

Note  2:  McDonnell  Douglas  Service 
Bulletin  MD11-25A253,  dated  March  10, 
2000,  references  TRW  Aeronautical  Systems, 
Lucas  Aerospace  Alert  Service  Bulletin 
462650-25-AOl,  dated  March  10,  2000,  as  an 
additional  source  of  service  information  to 
accomplish  the  inspection  described  above 
and  corrective  actions  described  below. 

(i)  If  any  connector  has  a  P/N  other  than 
M83723/71XXXXXX  or  M83723/72XXXXXX, 
prior  to  further  flight,  replace  the  CCU  with 
a  spare  CCU  from  the  operator's  stock  that 
has  one  of  the  following  P/N:  462650-21, 
462650-22,  or  462650-23.  Following 
accomplishment  of  the  replacement,  the 
deactivation  specified  in  paragraphs  (a),  (b), 
and  (c)  of  this  AD  is  no  longer  required,  and 
the  CCU's  may  be  reactivated. 

(ii)  If  any  connector  has  P/N  M83723/ 
71XXXXXX  or  P/N  M83723/72XXXXXX, 
prior  to  further  flight,  modify  the  rear  cover 
(40)  of  the  CCU  assembly  (including  aligning 
the  center  hole  of  the  insulator  with  the 
center  hole  on  the  rear  cover  (40),  and 
ensuring  that  the  top  edge  of  the  insulator  is 
parallel  to  the  top  edge  of  the  rear  cover),  and 
reidentify  the  CCU,  in  accordance  with  the 
service  bulletin.  Following  accomplishment 
of  the  modification,  the  deactivation 
specified  in  paragraphs  (a),  (b),  and  (c)  of  this 
AD  is  no  longer  required,  and  the  CCU's  may 
be  reactivated. 

Spares 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  any  part 
(identified  under  "Key  Word"),  having  a 
"Spare  Part  No."  listed  in  paragraph  2.D., 
"Parts  Necessary  to  Change  Spares,"  of 
Boeing  Alert  Service  Bulletin  MD11-25A253, 
dated  March  10,  2000. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(h)  The  actions  required  by  paragraphs 
(d)(2),  (d)(2)(i)  and  (d)(2)(ii)  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  MD11-25A253,  dated  March  10, 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California  90846, 
Attention:  Technical  Publications  Busings 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
January  8,  2001. 

Issued  in  Renton,  Washington,  on 
November  22,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-30442  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  PLOO-1-000] 

Dialog  Concerning  Natural  Gas 
Transportation  Policies  Needed  to 
Facilitate  Development  of  Competitive 
Natural  Gas  Marltets 

November  22,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  notice  of  staff 
conference. 

SUMMARY:  In  Order  No.  637,  issued  on 
February  9,  2000,the  Federal  Energy 
Regulatory  Commission  (Commission) 
revised  its  regulatory  policies,  amended 
its  regulations,  and  established  new 
procedures  to  enhance  the 
competitiveness  and  efficiency  of 
markets  for  the  transportation  of  natural 
gas  in  interstate  commerce.  This 
document  establishes  the  second  of 
three  public  staff  conferences  in  a  dialog 
between  the  industry  and  Commission 
staff.  This  conference  focuses  on 
affiliate  issues. 

DATES:  The  conference  will  take  place 
on  January  31,  2001,  starting  at  1:00 
p.m.  Comments  and  requests  to 
participate  are  due  by  January  5,  2001. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Flanders,  Office  of  Markets, 


Tariffs  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
(202)  208-2084,  e-mail: 
Robert.  Flanders@ferc.  fed .  us . 

SUPPLEMENTARY  INFORMATION:  Take 
notice  that  on  January  31,  2001,  the  Staff 
of  the  Federal  Energy  Regulatory 
Commission  will  hold  a  public 
conference,  as  contemplated  by  Order 
No.  637,  ^  to  discuss  how  the  changes  in 
the  natural  gas  market  affect  the  way  in 
which  the  Commission  should  regulate 
transportation  transactions  between 
pipelines  and  their  affiliates,  as  well  as 
between  pipeline  capacity  holders  and 
their  affiliates,  capacity  managers  and 
agents.  The  conference  will  begin  at 
1:00  p.m.  in  the  Commission's  Meeting 
Room  at  888  First  Street,  N.E., 
Washington,  D.C.  All  interested  persons 
are  invited  to  attend. 

This  conference  is  part  of  the 
continuing  process  established  in  Order 
No.  637, 2  to  enable  the  industry  and 
market  participants  to  discuss  with  staff, 
and  each  other,  issues  relating  to  the 
development  of  Commission  policy  and 
regulatory  responses  so  that 
Commission  staff  can  develop  "a  better 
understanding  of  industry  trends  and 
regulatory  changes  that  better  meet  the 
changing  character  of  the  industry."  ^ 
This  is  the  second  of  three  conferences 
to  discuss  these  issues. 

As  stated  in  Order  No.  637,  this 
conference  will  focus  on  "whether  the 
regulatory  policy  with  respect  to 
pipeline  affiliates  and  non-affiliates,  as 
well  as  asset  managers  and  agents, 
should  be  revised  to  reflect  the  changing 
nature  of  the  gas  market"  and  "whether 
there  needs  to  be  revisions  to  the 
regulations  relating  to  pipeline 
affiliates."  *  Currently,  the  relationship 
between  a  pipeline  and  its  marketing 
affiliate(s)  is  governed  by  the  standards 
of  conduct.  ^  Market  participants  are 
also  able  to  monitor  pipeline/marketing 
affiliate  relationships  and  capacity 
holder/affiliate  relationships  by 
obtaining  specific  information  through 
various  posting  and  reporting 
requirements.  This  conference  is 
intended  to  open  a  dialog  concerning 
the  market  consequences  of  transactions 


'  Regulation  of  Short-Tenn  Natural  Gas 
Transportation  Services,  Order  No.  637.  Final  Rule, 
65  FR  10156  (Feb.  25,  2000).  FERC  Stats.  &  Regs, 
Regulations  Preambles  [Jan.  2000-June  2000] 
131,091  (Feb.  9,  2000),  Order  No.  637-A.  Order  o-i 
Rehearing,  65  FR  35705  ()une  5,  2000)  FERC  StaU. 
&  Regs.  131,099  (May  19.  2000). 

^Id.,  FERC  Stats.  &  Regs.  131,091  at  pp.  31.26ft- 
69. 

3  Id.,  FERC  Stats.  &  Regs.  131.091  at  p.  31,266. 

«Id.,  FERC  Stats.  &  Regs.  131.091  at  pp.  31,268- 
69. 

» 18  CFR  Part  161  (2000). 
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between  pipelines  and  their  affiliates  as 
well  as  transactions  between  non- 
pipeline  capacity  holders  and  their 
affiliates. 

This  conference  will  be  structiired  as 
a  roundtable  debate  with  staff  as 
moderator.  Panel  participants  will  be 
selected  after  the  submission  of 
comments  and  will  be  announced  in  a 
subsequent  notice.  The  debate 
roundtable  format  is  intended  to 
encourage  a  discussion  of  the  issues, 
and,  accordingly,  participants  will  not 
be  afforded  the  opportunity  to  make  oral 
presentations  at  the  conference.  Parties 
are  therefore  encouraged  to  submit 
written  comments  by  January  5,  2001  to: 
(1)  provide  input  on  how  to  structure 
the  discussion;  (2)  identify  issues  and 
examples  to  foster  a  meaningful  dialog; 
and  (3)  suggest  questions  the  staff 
moderator  may  wish  to  pose  to  the 
panel. 

Comments  should  include  a  one-page 
single  spaced  position  summary.  Each 
comment  shoiild  indicate  whether  the 
party  is  interested  in  participating  in  the 
roundtable.  To  limit  the  number  of 
panelists,  parties  with  common 
positions  are  encouraged  to  select  an 
appropriate  spokesperson  to  allow 
balanced  representation  of  each 
industry  segment,  such  as  pipelines, 
local  distribution  companies,  producers, 
industrial  end-users,  electric  utilities, 
marketer  groups,  state  regulatory  bodies, 
consumer  groups,  or  other  recognized 
industry  trade  organizations  or  groups. 
Comments  should  be  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426,  and  should 
refer  to  Docket  No.  PLOO-1-000.  Each 
request  to  participate  must  include  a 
contact  person,  telephone  number  and 
e-mail  address. 

Commenters  are  encouraged  to 
address  the  following  areas: 

Current  Regulatory  Approach: 
Comments  should  address  the 
effectiveness  of  the  current  standards  of 
conduct  under  Part  161  of  the 
Conunission's  regulations,  18  CFR  part 
161  (2000),  including  a  discussion  of 
experiences  in  which  the  rules  have 
been  successful  or  unsuccessful,  and 
whether  the  costs  imposed  by  the 
current  rules  exceed  the  benefits. 
Comments  should  also  address  whether 
the  affiliate  transaction  and  index  of 
customer  reporting  under  sections 
284.13(h)(l)(ix)  and  284.13(c)(l)(ix), 
respectively,  are  effective  in  monitoring 
affiliate  market  activity. 

Potential  Affiliate  Concerns: 
Conaments  should  discuss  whether,  and 
in  what  circumstances,  affiliate 
transactions  pose  the  potential  for 
anticompetitive  or  discriminatory 


effects  or  explain  why  such  effects  are 
not  likely.  Comments  asserting  that 
affiliate  transactions  do  pose 
anticompetitive/discriminatory  risks 
should  provide  excunples  or  scenarios  in 
which  there  is  the  potential  for  such 
effects.  Comments  also  should  address 
whether  the  same  or  different  risks 
apply  depending  on  the  natine  of  the 
affiliate,  gas  or  power  marketer,  asset 
manager,  electric  generator,  or  local 
distribution  company.  Comments 
should  explore  the  impact  of  the 
changing  market  conditions  on  the 
potential,  if  any.  for  a  pipeline  or 
capacity  holder,  to  give  preferential 
treatment  to  an  affiliate.  Comments  may 
also  consider  the  potential  market  or 
consumer  benefits  of  permitting  affiliate 
transactions.  Comments  should  focus  on 
whether  the  problem  or  benefit  relates 
to  the  ability  to  acquire  services, 
construction  of  facilities,  the  rates  at 
which  services  are  acquired,  the  quality 
of  that  service,  or  other  factors. 

Potential  Approaches  for  Dealing  with 
Affiliates:  Comments  should  address 
whether  there  may  be  better  methods  of 
regulating  affiliate  transactions  that 
should  be  used  in  lieu  of  the  current 
standards  of  conduct  and  reporting 
requirements.  Some  alternatives  that 
could  be  considered  are:  maintaining 
open  and  fair  bidding  procedures; 
prohibitions  on  affiliates  holding 
capacity  on  the  affiliated  pipehne; 
limitations  on  an  affiliate's  capacity 
market  share;  changes  in  open-season 
bidding  evaluations  to  break-up  large 
capacity  packages;  or  divestiture  of 
affiliates.  Similar  approaches  could  be 
considered  for  affiliates  of  non-pipeline 
capacity  holders.  Comments  need  to 
address  the  costs  and  benefits  of 
adopting  these  approaches  and  whether 
there  is  a  potential  adverse  impact  on 
the  market,  such  as  the  risk  of 
unsubscribed  pipeline  capacity, 
potential  cost  shifts,  or  difficulties  in 
planning  new  pipeline  construction 
without  reliance  on  affiliate  contracts. 

Comments  should  consider  whether 
changes  to  the  current  standards  of 
conduct  approach  should  be  made  in 
light  of  the  current  operation  and 
changing  nature  of  the  industry. 
Specifically,  comments  should  discuss 
the  options  of  eliminating,  expanding  or 
modifying  the  standards  of  conduct, 
whether  there  is  a  need  for  uniform 
standards  of  conduct  for  all  sellers  or 
holders  of  jurisdictional  capacity,  and 
whether  there  should  continue  to  be 
distinctions  in  the  treatment  of  affiliate 
relationships,  and  ownership  rules, 
between  the  gas  and  electric  industries. 

The  Capitol  Connection  may 
broadcast  this  conference  in  the 
Washington,  D.C.  area  if  there  is 


sufficient  interest.  For  those  interested 
persons  outside  the  Washington,  D.C. 
area,  the  Capitol  Coimection  may 
broadcast  the  conference  via  live 
satellite  for  a  fee  if  there  is  sufficient 
interest  to  justify  the  cost.  To  indicate 
interest  in  either  the  local  or  national 
broadcast,  please  call  David  Reininger 
or  Julia  Morelli  at  the  Capitol 
Connection  at  703-993-3100  as  soon  as 
possible. 

In  addition.  National  Narrowcast 
Network's  Hearing-On-The-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  interested  persons  can 
listen  at  their  desks,  from  their  homes, 
or  from  any  phone,  without  special 
equipment.  Billing  is  based  on  time  on- 
line. Call  202-966-2211  for  further 
details.  Anyone  interested  in  purchasing 
videotapes  of  the  meeting  should  call 
VISCOM  at  703-715-7999. 

Questions  about  the  conference 
should  be  directed  to:  Robert  A. 
Flanders,  Office  of  Markets  Tariffs  and 
Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  202-208-2084. 
e-mail:  Robert. Flanders@f ere. fed. us. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30595  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Chapter  V 

Blocked  Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Foreign  Terrorist 
Organizations,  and  Specially 
Designated  Narcotics  Traffickers: 
Additional  Designations  and  Removals 
and  Supplementary  Information  on 
Specially  Designated  Narcotics 
Traffickers,  Foreign  Terrorist 
Organizations 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Amendment  of  final  rule. 

SUMMARY:  The  Treasury  Department  is 
amending  appendix  A  to  31  CFR 
chapter  V  by  adding  the  names  of  fifteen 
individuals  and  five  entities,  and 
supplementing  information  concerning 
one  individual,  who  have  been 
designated  as  specially  designated 
narcotics  traffickers.  The  entries  for  two 
individuals  previously  listed  as 
specially  designated  narcotics  traffickers 
are  being  removed  from  appendix  A, 
and  the  name  of  one  organization  which 
has  been  designated  as  a  foreign  terrorist 


organization  is  being  added  to  appendix 

A. 

EFFECTIVE  DATE:  November  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220,  tel:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 
Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat*  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

Appendix  A  to  31  CFR  chapter  V 
contains  the  names  of  blocked  persons, 
sfrecially  designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  and  specially  designated 
narcotics  traffickers  designated  pursuant 
to  the  various  economic  sanctions 
programs  administered  by  the  Office  of 
Foreign  Assets  Control  ("OFAC"). 
Pursuant  to  section  804(b)  of  the  Foreign 
Narcotics  Kingpin  Designation  Act,  21 
U.S.C.  1903(b),  on  June  1,  2000, 
President  Clinton  identified  twelve 
individuals  as  significant  foreign 
narcotics  traffickers.  In  accordance  with 
section  598.314  of  the  Foreign  Narcotics 
Kingpin  Sanctions  Regulations,  31  CFR 
part  598,  those  twelve  individuals  are 
added  to  appendix  A  as  specially 
designated  narcotics  traffickers.  The 
notes  to  the  appendixes  to  31  CFR 
chapter  V  are  amended  to  add  the  term 
"[SDNTK)"  to  refer  to  those  persons 
designated  as  specially  designated 
narcotics  traffickers  under  the  Foreign 
Narcotics  Kingpin  Sanctions 
Regulations. 

As  of  June  1,  2000,  all  property  and 
interests  in  property,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 


U.S.  persons,  including  their  overseas 
branches,  that  are  owmed  or  controlled 
by  those  twelve  persons  are  blocked.  All 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  those  twelve 
persons  are  prohibited  unless  licensed 
by  the  Office  of  Foreign  Assets  Control 
or  otherwise  authorized. 

In  addition,  the  Office  of  Foreign 
Assets  Control  is  adding  to  appendix  A 
the  names  of  three  individuals  and  five 
entities  who  have  been  determined  to 
play  a  significant  role  in  international 
narcotics  trafficking  centered  in 
Colombia,  to  materially  assist  in  or 
provide  financial  support  or 
technological  support  for,  or  goods  or 
services  in  support  of  the  narcotics 
trafficking  activities  of  other  specially 
designated  narcotics  traffickers,  or  to  be 
owned  or  controlled  by,  or  to  act  for  or 
on  behalf  of,  persons  designated  in  or 
pursuant  to  Executive  Order  12978  of 
October  21,  1995.  "Blocking  Assets  and 
Prohibiting  Transactions  with 
Significant  Narcotics  Traffickers"  (the 
"Order"),  and  section  536.312  of  the 
Narcotics  Trafficking  Sanctions 
Regulations,  31  CFR  part  536 
(collectively  "Specially  Designated 
Narcotics  Traffickers"  or  "SDNTs").  All 
real  and  personal  property  in  which  the 
SDNTs  have  any  interest,  including  but 
not  limited  to  all  accounts,  that  are  or 
come  within  the  United  States  or  that 
are  or  come  within  the  possession  or 
control  of  U.S.  persons,  including  their 
overseas  branches,  are  blocked.  All 
transactions  by  U.S.  persons  or  within 
the  United  States  in  property  or 
interests  in  property  of  SDNTs  are 
prohibited  unless  licensed  by  the  Office 
of  Foreign  Assets  Control  or  exempted 
by  statute.  Supplementary  information 
is  added  to  an  existing  SDNT  entry  for 
one  individual,  and  that  entry  is  revised 
in  its  entirety. 

The  Office  of  Foreign  Assets  Control 
also  is  removing  fi-om  appendix  A  the 
entries  for  two  individuals  because  it 
has  been  determined  that  they  no  longer 
meet  the  criteria  for  designation  as 
SDNTs  under  the  Order  and  the 
Narcotics  Trafficking  Sanctions 
Regulations.  All  real  and  personal 
property  of  these  two  individuals, 
including  all  accounts  in  which  they 
have  any  interest,  that  had  been  blocked 
solely  due  to  their  designation  as 
SDNTs,  is  unblocked;  and  all  lawful 
transactions  involving  U.S.  persons  and 
these  individuals  previously  barred  as  a 
result  of  their  designation  are 
permissible. 

Designations  of  foreign  persons 
blocked  piu-suant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  the  Office  of  Foreign 


Assets  Control,  acting  under  authority 
delegated  by  the  Secretary  of  the 
Treasury.  Public  notice  of  blocking  is 
effective  upon  the  date  of  filing  with  the 
Federal  Register,  or  upon  prior  actual 
notice. 

Finally,  in  furtherance  of  section  303 
of  the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996,  18  U.S.C.  2339B 
("AEDPA"),  implemented  in  part  by  the 
Foreign  Terrorist  Organizations 
Sanctions  Regulations,  31  CFR  part  597 
(the  "FTO  Regulations"),  the  Office  of 
Foreign  Assets  Control  is  adding  the 
name  of  one  foreign  terrorist 
organization  to  appendix  A  to  31  CFR 
chapter  V.  Section  303  of  AEDPA,  as 
implemented  in  section  597.201  of  the 
FTO  Regulations,  requires  financial 
institutions  in  possession  or  control  of 
funds  in  which  a  foreign  terrorist 
organization  or  its  agent  has  an  interest 
to  block  such  funds  except  as 
authorized  pursuant  to  the  FTO 
Regulations,  and  to  file  reports  in 
accordance  with  the  FTO  Regulations. 

The  foreign  terrorist  organization,  The 
Islamic  Movement  of  Uzbekistan,  was 
designated  by  the  Secretary'  of  State  in 
a  notice  published  in  the  Federal 
Register  on  September  25,  2000  (65  FR 
57641),  pursuant  to  section  302  of 
AEDPA,  8  U.S.C.  1189,  which 
authorizes  the  Secretary  of  State,  in 
consultation  with  the  Secretary  of  the 
Treasury  and  the  Attorney  General,  to   * 
designate  organizations  meeting  stated 
requirements  as  FTOs,  with  prior 
notification  to  Congress  of  the  intent  to 
designate. 

Because  this  rule  involves  a  foreign 
affairs  function,  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  requiring 
notice  of  proposed  rulemaking, 
opportimity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  does  not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  3 
U.S.C.  301;  18  U.S.C.  2339B,  21  U.S.C. 
1901-1908;  31  U.S.C.  321(b),  50  U.S.C. 
1601-1651;  50  U.S.C.  1701-1706;  E.O. 
12978,  60  FR  54579,  3  CFR,  1995 
Comp.,  p.  415,  the  appendixes  to  31 
CFR  chapter  V  are  amended  as  set  forth 
below: 

Appendixes  to  Chapter  V 

1.  The  notes  to  the  appendixes  to 
chapter  V  are  amended  by  amending 
note  6  to  add  the  following  entry 
inserted  in  alphabetical  order  to  read  as 
follows: 
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Notes:  *   *   * 

*         *         *         * 


6.  *   *    * 
[SDNTK]:  Foreign  Narcotics  Kingpin 
Sanctions  Regulations,  part  598; 


Appendix  A — [Amended] 

2.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  adding  the  following 
names  inserted  in  alphabetical  order: 

ADEMULERO,  Babestan  Oluwole  (see 

OGUNGBUYI.  Oluwole  A.)  (individual) 

[SDNTK] 
AGRICOLA  GANADERA  HENAQ 

GONZALEZ  Y  CIA.  S.C.S..  Carrera  4 A 

No.  16-04  apt.  303.  Cartage,  Colombia: 

Km.  5  Via  Aeropuerto,  Ceulago, 

Colombia;  Carrera  1  No.  13-08,  Cartago, 

Colombia;  NIT  i  800021615-1 

(Colombia)  [SDNT] 
AMESCUA.  Chuey  (see  AMEZCUA 

CONTRERAS.  Jose  de  Jesus)  (individual) 

(SDNTK) 
AMEZCUA  CONTRERAS,  Jesus  (see 

AMEZCUA  CONTRERAS,  Jose  de  Jesus) 

(individual)  [SDNTK] 
AMEZCUA  CONTRERAS,  Jose  de  Jesus 

(a.k.a.  AMESCUA,  Chuey;  a.k.a. 

AMEZCUA  CONTRERAS,  Jesus;  a.k.a. 

AMEZCUA,  Chuy;  a.k.a.  AMEZCUA. 

Jose  de  Jesus:  a.k.a.  HERNANDEZ. 

Adan),  DOB  31  July  1963;  alt.  DOB  31 

July  1964;  alt.  DOB  31  July  1965;  FOB 

Mexico  (individual)  [SDNTK] 
AMEZCUA  CONTRERAS,  Luis  Ignacio  (a.k.a. 

AMEZCUA,  Luis;  a.k.a.  CONTRERAS, 

Luis  C;  a.k.a.  LOPEZ,  Luis;  a.k.a. 

LOZANO,  Eduardo;  a.k.a.  OCHOA, 

Salvador;  a.k.a.  RODRIGUEZ  LOPEZ, 

Sergio),  DOB  22  February  1964;  alt.  DOB 

21  Februarv  1964;  all.  DOB  21  February 

1974;  POB  Mexico  (individual)  [SDNTK] 
AMEZCUA,  Chuy  (see  AMEZCUA 

CONTRERAS,  Jose  de  Jesus)  (individual) 

[SDNTK] 
AMEZCUA.  Jose  de  Jesus  (see  AMEZCUA 

CONTRERAS,  Jose  de  Jesus)  (individual) 

[SDNTK] 
AMEZCUA,  Luis  (see  AMEZCUA 

CONTRERAS,  Luis  Ignacio)  (individual) 

[SDNTK] 
ARELLANO  FELIX  Benjamin  Alberto.  DOB 

12  March  1952;  alt.  DOB  8  November 

1953;  alt.  DOB  11  August  1955;  POB 

Mexico  (individual)  [SDNTK] 
ARELLANO  FELIX,  Ramon  Eduardo  (a.k.a. 

COMACHO  RODRIGUES,  Gilberto;  a.k.a. 

TORRES  MENDEZ.  Ramon),  DOB  31 

August  1964;  POB  Mexico  (individual) 

[SDNTK] 
BABESTAN,  Abeni  O.  (see  OGUNGBUYI, 

Abeni  O.)  (individual)  [SDNTK] 
BABESTAN,  Wole  A.  (see  OGUNGBUYI. 

Oluwole  A.)  (individual)  [SDNTK] 
CARO  QUINTERO,  Rafael  (a.k.a.  CARD 

QUINTERO.  Raphael).  DOB  12  December 
1952;  alt.  DOB  24  November  1955;  ait. 
DOB  24  October  1955;  POB  Mexico 
(individual)  [SDNTK] 
CARO  QUINTERO.  Raphael  (see  CARO 
QUINTERO,  Rafael)  (individual) 
[SDNTK] 


CARRILLO  FUENTES.  Andres  (see 
CARRILLO  FUENTES.  Vicente) 
(individual)  [SDNTK] 
CARRILLO  FUENTES,  Vicente  (a.k.a. 

CARRILLO  FUENTES,  Andres),  DOB  16 
October  1962;  POB  Mexico  (individual) 
[SDNTK] 
CHAN,  Changtrakul  (see  CHANG,  Chi  Fu) 

(individual)  [SDNTK] 
CHANG,  Chi  Fu  (a.k.a.  CHAN.  Changtrakul; 
a.k.a.  CHANG,  Shi-Fu;  a.k.a.  CHANG. 
Xifu:  a.k.a.  CHANGTRAKUL,  Chan; 
a.k.a.  KHUN  SA),  DOB  17  February  1933; 
alt.  DOB  7  January  1932;  alt.  DOB  12 
February  1932;  POB  Burma  (individual) 
[SDNTK] 
CHANG.  Shi-Fu  (see  CHANG,  Chi  Fu) 

(individual)  [SDNTK] 
CHANG,  Xifu  (see  CHANG,  Chi  Fu) 

(individual)  [SDNTK] 
CHANGTRAKUL.  Chan  (see  CHANG.  Chi  Fu) 

(individual)  [SDNTK] 
CHARNCHAI,  Chiwinnitipanya  (see  WEI. 

Hsueh  Kang)  (individual)  [SDNTK] 
CHEEWINNITTIPANYA,  Prasit  (see  WEI, 

Hsueh  Kang)  (individual)  [SDNTK] 
CHIVINNITIPANYA.  Prasit  (see  WEI,  Hsueh 

Kang)  (individual)  [SDNTK] 
CHIWINNITIPANYA,  Chamchai  (see  WEI, 

Hsueh  Kang)  (individual)  [SDNTK] 
COMACHO  RODRIGUES,  Gilberto  (see 
ARELLANO  FELIX,  Ramon  Eduardo) 
(individual)  [SDNTK] 
COMPANL\  AGROINVERSORA  HENAGRO 
LTDA.,  Carrera  1  No.  13-08,  Cartago, 
Colombia;  Hacienda  Coque,  Cartago, 
Colombia;  Km.  5  Via  Aeropuerto, 
Cartago,  Colombia;  NIT  #800084326-8 
(Colombia)  [SDNT] 
CONTRERAS,  Luis  C.  (see  AMEZCUA 

CONTRERAS,  Luis  Ignacio)  (individual) 
[SDNTK] 
DESARROLLOS  COMERCIALES  E 

INDUSTRIALES  HENAO  GONZALEZ  Y 
CIA.  S.C.S.,  Carrera  4A  No.  16-04  apt. 
303.  Cartago,  Colombia;  NIT 
#800160475-2  (Colombia)  [SDNT] 
GONZALEZ  BENITEZ,  Olga  Patricia. 
Hacienda  Coque,  Cartago,  Colombia; 
Carrera  4  Na  16-04  apt.  303,  Cartago, 
Colombia;  c/o  AGRICOLA  GANADERA 
HENAO  GONZALEZ  Y  CIA.  S.C.S., 
Cartago.  Colombia;  c/o  DESARROLLOS 
COMERCIALES  E  INDUSTRL\LES 
HENAO  GONZALEZ  Y  CIA.  S.C.S., 
Cartago.  Colombia;  Cedula  No.  29503761 
(Colombia)  (individual)  [SDNT] 
HEATH,  Noel  Timothy  (a.k.a.  ZAMBA,  Noel 
Heath;  a.k.a.  ZAMBO,  Noel  Heath), 
Cardin  Avenue.  St.  Kitts;  DOB  16 
December  1949;  POB  St.  Kitts  and  Nevis; 
Passport  03574  (Great  Britain) 
(individual)  [SDNTK] 
HENAO  MONTOYA,  Arcangel  de  Jesus, 
Hacienda  Coque.  Cartago,  Colombia; 
Carrera  4  No.  16-04  apt.  303,  Cartago, 
Colombia;  c/o  AGRICOLA  GANADERA 
HENAO  GONZALEZ  Y  CIA.  S.C.S.. 
Cartago,  Colombia;  c/o  COMPANIA 
AGROINVERSORA  HENAGRO  LTDA., 
Cartago,  Colombia;  c/o  DESARROLLOS 
COMERCL\LES  E  INDUSTRL\LES 
HENAO  GONZALEZ  Y  CL\.  S.C.S., 
Cartago,  Colombia;  c/o  MAQUINARIA 
TECNICA  Y  TIERRAS  LTDA.,  Cartago. 
Colombia;  c/o  ORGANIZAQON 


EMPRESARIAL  A  DE  J  HENAO  M  E 

HIJOS  Y  CIA.  S.C.S..  Cartago,  Colombia; 

DOB  7  October  1954;  Cedula  No. 

16215230  (Colombia)  (individual) 

[SDNT] 
HERNANDEZ,  Adan  (see  AMEZCUA 

CONTRERAS,  Jose  de  Jesus)  (individual). 

[SDNTK] 
THE  ISLAMIC  MOVEMENT  OF 

UZBEKISTAN  [FTO] 
KADUMPORN.  Somboon  (see  WEI,  Hsueh 

Kang)  (individual)  [SDNTK] 
KHUN  SA  (see  CHANG.  Chi  Fu)  (individual) 

[SDNTK] 
LOPEZ,  Luis  (see  AMEZCUA  CONTRERAS, 

Luis  Ignacio)  (individual)  [SDNTK] 
LOZANO,  Eduardo  (see  AMEZCUA 

CONTRERAS.  Luis  Ignacio)  (individual) 

[SDNTK] 
MAQUINARIA  TECNICA  Y  TIERRAS  LTDA. 

(a.k.a.  M.T.T.  LTDA.).  Carrera  4A  No. 

16-04,  Cartago,  Colombia;  NIT 

#80008423.3-1  (Colombia)  [SDNT] 
MATHEW,  Glenroy  (see  MATTHEWS, 

Glenroy  Vingrove)  (individual)  [SDNTK] 
MATTHEW,  Glenroy  Wingrove  (see 

MATTHEWS.  Glenroy  Vingrove) 

(individual)  [SDNTK] 
MATTHEWS.  Glenroy  Vingrove  (a.k.a. 

MATHEW,  Glenroy;  a.k.a.  MATTHEW, 

Glenroy  Wingrove;  a.k.a.  MATTHEWS, 

Glen  Roy),  Frigate  Bay,  St.  Kitts;  DOB  26 

July  1958;  POB  St.  Kitts  and  Nevis; 

Passport  047815  (St.  Kitts)  (individual) 

[SDNTK] 
MATTHEWS.  Glen  Roy  (see  MATTHEWS, 

Glenroy  Vingrove)  (individual)  [SDNTK] 
M.T.T.  LTDA.  (see  MAQUINARL\  TECNICA 

Y  TIERRAS  LTDA.)  [SDNT] 
OCHOA,  Salvador  (see  AMEZCUA 

CONTRERAS.  Luis  Ignacio)  (individual) 

[SDNTK] 
OGUNGBUYI.  Abeni  O.  (a.k.a.  BABESTAN, 

Abeni  O.;  a.k.a.  SHOFESO,  Olatutu 

Temitope),  DOB  30  June  1952;  POB 

Nigeria  (individual)  [SDNTK] 
OGUNGBUYI,  Oluwole  A.  (a.k.a. 

ADEMULERO.  Babestan  Oluwole;  a.k.a. 

BABESTAN,  Wole  A.;  a.k.a. 

OGUNGBUYI,  Wally;  a.k.a. 

OGUNGBUYI,  Wole  A.;  a.k.a.  SHOFESO. 

Olatude  I.;  a.k.a.  SHOFESO.  Olatunde 

Irewole),  DOB  4  March  1953,  POB 

Nigeria  (individual)  [SDNTK] 
OGUNGBUYI,  Wally  (see  OGUNGBUYI. 

Oluwole  A.)  (individual)  [SDNTK] 
OGUNGBUYI.  Wole  A.  (see  OGUNGBUYI, 

Oluwole  A.)  (individual)  [SDNTK] 
ORGANIZACION  EMPRESARIAL  A  DE  J 

HENAO  M  E  HIJOS  Y  CIA.  S.C.S.. 

Carrera  4A  No.  16-04  apt.  303.  Cartago, 

Colombia;  Km.  5  Via  Aeropuerto, 

Hacienda  Coque,  Cartago,  Colombia;  NIT 

#  800157331-1  (Colombia)  [SDNT] 
PRASIT,  Cheewinnittipanya  (see  WEI,  Hsueh 

Kang)  (individual)  [SDNTK] 
PRASIT,  Chivinnitipanya  (see  WEI,  Hsueh 

Kang)  (individual)  [SDNTK] 
RAMIREZ  ABADIA,  Juan  Carlos.  Calle  6A 

No.  34-65,  Call,  Colombia;  DOB  16 

February  1963;  Passport  AD127327 
(Colombia);  Cedula  No.  16684736 
(Colombia)  (individual)  [SDNT] 
RODRIGUEZ  LOPEZ.  Sergio  (see  AMEZCUA 

CONTRERAS,  Luis  Ignacio)  (individual) 
[SDNTK] 


SHOFESO,  Olatude  I.  (see  OGUNGBUYI, 

Oluwole  A.)  (individual)  [SDNTK] 
SHOFESO.  Olatunde  Irewole  (see 

OGUNGBUYI.  Oluwole  A.)  (individual) 

[SDNTK] 
SHOFESO,  Olatutu  Temitope  (see 

OGUNGBUYI.  Abeni  O.)  (individual) 

[SDNTK] 
SOMBOON.  Kadumporn  (see  WEI.  Hsueh 

Kang)  (individual)  [SDNTK] 
TORRES  MENDEZ.  Ramon  (see  ARELLANO 

FELIX.  Ramon  Eduardo)  (individual) 

[SDNTK] 
WEI,  Hsueh  Kang  (a.k.a.  CHARNCHAI, 

Chiwinnitipanya;  a.k.a. 

CHEEWINNITTIPANYA,  Prasit;  a.k.a. 

CHIVINNITIPANYA,  Prasit;  a.k.a. 

CHIWINNITIPANYA,  Chamchai;  a.k.a. 

KADUMPORN,  Somboon;  a.k.a.  PRASIT, 

Cheewinnittipanya;  a.k.a.  PRASIT, 

Chivinnitipanya;  a.k.a.  SOMBOON. 

Kadumporn;  a.k.a.  WEI,  Shao-Kang; 

a.k.a.  WEI,  Sia-Kang;  a.k.a.  WEI, 

Xuekang),  DOB  29  June  1952;  alt.  DOB 

29  May  1952;  Passports  Q081061, 

E091929  (Thailand)  (individual) 

[SDNTK] 
WEI.  Shao-Kang  (see  WEI.  Hsueh  Kang) 

(individual)  [SDNTK] 
WEI,  Sia-Kang  (see  WEI,  Hsueh  Kang) 

(individual)  [SDNTK] 
WEI.  Xuekang  (see  WEI,  Hsueh  Kang) 

(individual)  [SDNTK] 
ZAMBA,  Noel  Heath  (see  HEATH,  Noel 

Timothy)  (individual)  [SDNTK] 
ZAMBO,  Noel  Heath  (see  HEATH,  Noel 

TimoUiy)  (individual)  [SDNTK] 

3.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  revising  the  following 
existing  entry  to  read  as  follows: 

MUNOZ  PAZ.  Joaquin  Emilio,  Avenida  4AN 
No.  47-89,  Call.  Colombia;  c/o 
CONSTRUCTORA  DIMISA  LTDA..  Cali, 
Colombia:  c/o  INMOBILIARIA  U.M.V. 
S.A.,  Cali,  Colombia;  c/o  INVERSIONES 
Y  CONSTRUCCIONES  VALLE  S.A.,  Cali, 
Colombia;  DOB  18  January  1971;  Cedula 
No.  16789012  (Colombia)  (individual) 
[SDNT] 

4.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  removing  in  their 
entirety  the  entries  for  "OSPINA 
DUQUE^Elssy"  and  "VILLALOBOS 
CASTANO,  Luis  Enrique". 

Dated:  October  27,  2000, 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  November  4,  2000. 
Elisabeth  A.  Bresee, 

Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
|FR  Doc.  00-30693  Filed  11-28-00;  4:29  pm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7747] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insiu-ance  has  been  authorized  imder 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  vkith  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Dannels,  Branch  Chief, 
Policy,  Assessment  and  Outreach 
Division,  Mitigation  Directorate,  500  C 
Street,  SW.,  Room  411.  Washington,  DC 
20472.  (202)  646-3098. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiu^  flooding. 
Section  1315  of  the  National  Flood 
Lisurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insiuance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  commiuiities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 


available  in  the  community.  However, 
some  of  these  communities  mav  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insiuance. 
A  notice  withdravdng  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  imder  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
imless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  reouirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
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flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory' 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulator)' 
Planning  and  Review,  58  FR  51735. 


Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987.  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp..  p.  309. 

64.6  List  of  Eligible  Communities 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  P'loodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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State  and  location 


Community 
No. 


Effective  date  authorization/ 

cancellation  ot  sale  of  flood 

insurance  In  community 


Current  Effective  Map  Date 


Date  certain  Federal  assist- 
ance no  longer  available  in 
special  flood  tiazard  areas 


Region  V 


Micfilgan:  Drummond  Island, 

2608a3 

April  16,   1987,  Emerg.,  Sep- 

11-20-00 

Do. 

township  of,  Chippewa  Coun- 

tember 30,   1987,  Reg.  No- 

ty 

vember  20,  2000. 

Onota,  township  of,  Alger 

260345 

April  7.  1986,  Emerg.,  Decem- 

-do- 

do. 

County. 

ber  18,  1986.  Reg.  Novem- 
ber 20,  2000. 

Note  to  table:  Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Susp.— Suspension. 


Dated:  November  21,  2000. 
Michael ).  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  00-30706  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  671S-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  270  and  276 

Bonus  to  Reward  States  for  High 
Performance  Under  the  TANF  Program 
and  Data  Collection  and  Reporting 
Requirements  for  States  and  Indian 
Tribes  Under  Welfare-to-Work  Grants 

AGENCY:  Administration  for  Children 

and  Families.  HHS. 

ACTION:  Final  rules;  correction  and 

removal. 

SUMMARY:  This  document  contains  three 
actions.  First,  we  are  correcting  two 
words  in  the  high  performance  bonus 
final  regulations,  published  August  30, 
2000.  Second,  we  are  revising  or 
updating  two  statements  in  the 
preamble  to  these  regulations  for  clarity. 


Third,  we  are  removing  from  the  Code 
of  Federal  Regiilations  the  interim  final 
regulations  on  Welfare-to-Work  data 
collection,  published  October  29,  1998. 
as  the  Department  of  Labor  now  has 
responsibility  for  all  data  collection  on 
this  program. 

DATES:  These  actions  are  effective  » 
December  4.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Hurley,  Office  of  Planning, 
Research  and  Evaluation,  at  (202)  401- 
9297  or  Ann  Burek,  Office  of  Family 
Assistance,  at  (202)  401-4528. 

SUPPLEMENTARY  INFORMATION: 

A.  Correction  to  Final  Rule  45  CFR  Part 
270:  Bonus  to  Reward  States  for  High 
Performance  under  the  TANF  Program 

We  published  final  regulations  for 
awarding  high  performance  bonuses  to 
States  under  the  Temporary  Assistance 
for  Needy  Families  (TANF)  Program  on 
August  30.  2000  (65  FR  52814).  The 
final  regulations  specified  the  measures 
on  which  we  will  base  high 
performance  bonus  awards  and  the 
funds  allocation  formula. 

The  measvues  specified  in  §  270.4(d) 
are  based  on  the  participation  by  low- 
income  families  in  the  Medicaid/State 
Children's  Health  Insurance  Program 


(SCmP).  In  §  270.4(d),  we  are  making 
two  word  changes: 

1.  §  270.4(d)(l)(i)  as  published  on 
August  30.  2000,  reads  as  follows: 

"Beginning  in  FY  2002,  we  vnW 
measiue  the  number  of  individuals 
receiving  TANF  benefits  who  are  also 
enrolled  in  Medicaid  or  SCHIP,  who 
leave  TANF  in  a  calendar  year  and  are 
enrolled  in  Medicaid  or  SCHIP  in  the 
fourth  month  after  leaving  TANF 
assistance,  and  who  are  not  receiving 
TANF  assistance  in  the  fovulh  month  as 
a  percentage  of  individuals  who  left 
TANF  in  the  fiscal  year  and  are  not 
receiving  TANF  assistance  in  the  fovuth 
month  after  leaving." 

In  this  section,  we  are  making  one 
correction.  We  are  deleting  the  word 
"calendar"  and  substituting  the  word 
"fiscal."  We  are  measuring  performance 
based  on  the  fiscal  year,  rather  than  the 
calendar  vear. 

2.  §  276.4(d)(2)(ii)  as  published  on 
August  30.  2000,  reads  as  follows: 

"For  any  given  year,  we  will  compare 
a  State's  performance  on  this 
improvement  measure  to  its 
performance  in  the  previous  year, 
beginning  with  a  comparison  of  FY  2000 
to  FY  2001,  based  on  a  quarterly 
submission  by  the  State  as  determined 
by  matching  individuals  (adults  and 


children)  who  have  left  TANF 
assistance  and  who  are  not  receiving  it 
in  the  fourth  month  with  Medicaid  or 
SCHIP  enrollment  data." 

In  this  section,  we  are  deleting  the 
word  "it"  and  substituting  the  words 
"TANF  assistance"  for  clarity. 

B.  Revisions  to  Preamble  Language 

In  the  preamble  to  the  final 
regulations  for  the  high  performance 
bonus,  we  listed  a  niunber  of  other 
TANF  regulations  we  had  published. 
That  list  included  the  September  23, 
1998  publication  of  the  Notice  of 
Proposed  Rulemaking  covering  the 
annual  reports  of  State  child  poverty 
rates  in  relation  to  the  TANF  program 
(63  FR  52814).  We  are  updating  this 
information  to  note  that  the  final 
regulation  regarding  child  poverty  and 
the  TANF  program  was  published  on 
Jime  23,  2000  (65  FR  39233). 

Also  in  the  preamble  to  the  high 
performance  bonus  final  regulations,  on 
page  52820  we  siunmarized  the  major 
changes  in  and  provisions  of  the  final 
rule.  We  are  revising  item  #13  regarding 
the  child  care  measure  to  clarify  the 
fiscal  years  the  various  components  of 
the  child  care  measure  are  in  effect.  The 
revised  language  reads  as  follows: 

"Bases  competition  in  FY  2002  on  a 
child  care  measiu^  which  focuses  on 
child  care  accessibility  (the  percent  of 
CCDF-eligible  children  receiving 
services)  and  affordability  (assessed 
family  co-payments),  using  data  the 
States  currently  report  to  us  imder  the 
CCDF  program;  in  FY  2003,  a 
component  on  child  care  quality  is 
added  based  on  State  reimbiusement 
rates." 


C.  Removal  of  45  CFR  Part  276:  Data 
Collection  and  Reporting  Requirements 
for  States  and  Indian  Tribes  under 
Welfare-to-Work  Grants 

We  are  removing  45  CFR  part  276,  the 
data  collection  and  reporting 
requirements  pertaining  to  participants 
in  the  WtW  program,  because  the 
Omnibus  Consolidated  Appropriations 
Act  (Pub.  L.  106-113),  signed  into  law 
on  November  29, 1999,  revised  the  data 
collection  and  reporting  requirements 
for  the  Welfare-to-Work  (WtW)  program 
under  sections  403(a)(5)  and  411  of  the 
Social  Security  Act  (Act)  to  place  all  the 
responsibility  with  the  Department  of 
Labor  (DOL).  At  the  time  we  published 
the  interim  final  rule  (October,  1998), 
DOL  and  the  Department  of  Health  and 
Himian  Services  shared  these 
responsibilities. 

The  Omnibus  Consolidated 
Appropriations  Act  also  removed  the 
WtW  participant  reporting  requirements 
from  section  41 1  of  the  Act. 

The  legislation  that  created  the  WtW 
program  was  in  the  Balanced  Budget 
Act  of  1997,  Pub.  L.  105-33.  DOL's 
implementation  of  this  legislation 
included  the  publication  of  an  interim 
final  rule  on  November  18, 1997  (62  FR 
615588).  This  interim  final  rule 
specified  program  and  administrative 
requirements,  including  financial 
reporting  requirements,  for  formula 
grantees  and  competitive  grantees.  We 
(ACF)  published  an  interim  final  rule  on 
October  29,  1998,  to  implement  the 
reporting  requirements  related  to 
participant  characteristics  in  the  WtW 
program  that  were  contained  in  section 
411  of  the  Act.       ^ 


When  the  Omnibus  Appropriations 
Act  placed  responsibility  for  all  data 
collection  with  the  DOL.  the 
Employment  and  Training 
Administration  (ETA)  of  DOL  published 
a  notice  of  proposed  information 
collection  requirements  for  the  WtW 
program  on  August  20,  2000  (65  FR 
51034).  Specifically,  the  notice 
requested  public  comment  on  revisions 
to  two  DOL  quarterly  status  reports,  i.e., 
ETA  #9068— Report  by  Formula 
Grantees  and  ETA  #9068-1— Report  by 
Competitive  Grantees.  The  DOL 
revisions  included  reporting  of  WtW 
participant  data  consistent  with  the 
amendments  under  the  Omnibus 
Appropriations  Act. 

D.  Waiver  of  Notice  and  Comment 
Procedures 

The  Administrative  Procedxu-e  Act  (5 
U.S.C.  553(b)(B))  requires  that  the 
Department  publish  a  notice  of 
proposed  rulemaking  unless  the 
Department  finds,  for  good  cause,  that 
such  notice  is  impracticable, 
lumecessary.  or  contrary  to  the  public 
interest.  In  this  instance,  this  notice 
involves  only  a  withdrawal  of 
regulations  that  are  no  longer  valid  and 
two  minor  editorial  corrections. 
Accordingly,  the  Department  has 
determined  that  it  would  be 
unnecessary  and  contrary  to  the  public 
interest  to  use  notice  and  comment 
procedures  in  issuing  these 
amendments. 

E.  Impact  Analysis 

No  impact  analysis  is  needed  for  these 
amendments. 
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List  of  Subjects 

45  CFR  Part  270 

Grant  programs — social  programs; 
Poverty,  Public  assistance  programs; 
Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  276 

Administrative  practice  and 
procedure;  Employment;  Manpower 
training  programs;  Penalties;  Public 
assistance  programs;  Reporting  and 
recordkeeping  requirements;  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No. 93. 558  Temporary'  Assistance 
for  Needy  Families  (TANF)  Program;  State 
Family  Assistance  Grants;  Tribal  Family 
Assistance  Grants;  Assistance  Grants  to 


Territories;  Matching  Grants  to  Territories; 
Supplemental  Grants  for  Population 
Increases;  Contingency  Fimd;  High 
Performance  Bonus;  Decrease  in  Illegitimacy 
Bonus.  Also,  No.17.253  Welfare-to-Work 
Grants  to  States  and  Localities) 

Dated:  November  17,  2000. 
Brian  Bums, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  part  270  is  amended 
to  make  two  corrections,  and  45  CFR 
part  276  is  removed  as  follows: 

PART  270— HIGH  PERFORMANCE 
BONUS  AWARDS 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  603(a)(4). 
§270.4    [Corrected] 

2.  hi  §  270.4(d)(l)(i),  the  word 
"calendar"  is  revised  to  read  "fiscal". 

3.  In  §  270.4(d)(2)(ii),  the  word  "it"  is 
revised  to  read  "TANF  assistance". 

PART  276— DATA  COLLECTION  AND 
REPORTING  REQUIREMENTS  FOR 
STATES  AND  INDIAN  TRIBES  UNDER 
WELFARE-TO-WORK  GRANTS 
[REMOVED] 

4.  Part  276  is  removed  from  chapter 
n  of  title  45  of  the  Code  of  Federal 
Regulations. 

[FR  Doc.  00-30093  Filed  12-1-00;  8:45  am] 

BILUN6  CODE  41 84-01 -P 


Proposed  Rules 


Federal  Register 
Vol  65,  No.  233 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
oile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  1 


[Docket  No.  99-087-1] 

Licensing  and  Inspection 
Requirements  for  Dealers  of  Dogs 
Intended  for  Hunting,  Breeding,  or 
Security  Purposes 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
Animal  Welfare  regulations  to  reflect 
our  policy  of  regulating  wholesale 
dealers  of  dogs  intended  for  himting, 
breeding,  or  security  purposes.  We 
currently  regulate  these  dealers  under 
the  same  regulations  in  place  for 
wholesale  dealers  of  other  dogs.  This 
action  would  make  the  regulations 
consistent  with  our  policy  and  would, 
therefore,  clarify  licensing  and 
inspection  requirements  for  affected 
dealers  of  dogs  intended  for  himting, 
breeding,  or  security  purposes. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  February 
2,2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  99-087-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-087-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hoiu-s  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siu-e  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jerry  DePoyster,  Senior  Veterinary 
Medical  Officer,  Animal  Care,  APHIS, 
4700  River  Road  Unit  84,  Riverdale,  MD 
20737-1234;  (301)  734-7586. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (AWA)  (7 
U.S.C.  2131  et  seq.)  requires  certain 
dealers  to  obtain  a  license  from  the 
Secretary  of  Agricultiu'e  in  order  to  buy 
or  sell  animals.  The  AWA  further 
authorizes  the  Secretary  of  Agriculture 
to  promulgate  standards  and  other 
requirements  regarding  the  hiunane 
handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
these  regulated  dealers,  as  well  as  by 
research  facilities,  exhibitors,  and 
carriers  and  intermediate  handlers.  The 
Secretary  has  delegated  responsibility 
for  administering  the  AWA  to  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agricultiu^ 
(USDA).  Regulations  established  imder 
the  AWA  are  contained  in  the  Code  of 
Federal  Regulations  (CFR)  in  title  9, 
parts  1,2,  and  3  (referred  to  below  as 
the  regulations).  Part  1  contains 
definitions  for  terms  used  in  parts  2  and 
3.  Part  2  contains  general  requirements 
for  regulated  parties.  Part  3  contains 
specific  requirements  for  the  care  and 
handling  of  certain  animals.  Subpart  A 
of  part  3  contains  the  requirements 
applicable  to  dogs  and  cats. 

Section  4  of  the  AWA  (7  U.S.C.  2134) 
requires  that  a  dealer  may  not  sell  an 
animal  to  a  research  facility,  or  for  use 
as  a  pet  or  for  exhibition,  imtil  he  or  she 
first  obtains  a  license  irom  the 
Secretary.  Section  4  also  requires  a 
dealer  to  have  a  license  to  buy  from  or 
sell  to  another  dealer  (i.e.,  at  wholesale). 
Because  dogs  sold  for  himting,  breeding, 
or  security  purposes  are  not  sold  to 
research  facilities,  or  for  use  as  pets  or 
for  exhibition,  dealers  in  these  dogs  do 
not  need  a  license  to  buy  or  sell  them 
unless  they  do  so  at  wholesale. 


Section  13  of  the  AWA  (7  U.S.C. 
2143)  directs  the  Secretary  to 
promulgate  standards  of  care  with 
which  regulated  dealers  must  comply. 
Because  section  4  of  the  AWA  requires 
the  regulation  only  of  wholesale  dealers 
of  hunting,  breeding,  and  security  dogs, 
retail  dealers  of  such  dogs  are  not 
subject  to  the  standards  promulgated 
under  section  13  of  the  AWA. 

In  accordance  with  the  AWA,  on  July 
19,  1999,  we  published  in  the  Federal 
Register  (Docket  No.  97-018-^,  64  FR 
38546-38548)  a  decision  and  policy 
statement  that  notified  the  public  that, 
among  other  things,  it  is  now  our  policy 
to  license  and  inspect  wholesale  dealers 
of  dogs  intended  primarily  for  hunting, 
breeding,  or  security  purposes.  This 
means  that  we  currently  regulate  these 
dealers  under  the  same  regulations  in 
jplace  for  wholesale  dealers  of  other 
dogs.  We  instituted  this  policy  to  help 
ensure  the  humane  handling,  care,  and 
treatment  of  hunting,  breeding,  and 
security  dogs. 

However,  the  regulations  at  §  2.1 
require  that  all  dealers  of  dogs  must  be 
licensed  and  inspected.  Our  current 
definition  for  "dealer"  in  §  1.1  includes 
both  wholesale  and  retail  dealers  of 
hunting,  breeding,  and  security  dogs. 
These  provisions  are  inconsistent  with 
our  published  policy. 

Therefore,  we  propose  to  amend  the 
regulations  to  require  that  only 
wholesale  dealers  of  hunting,  breeding, 
and  security  dogs  be  licensed  and 
inspected.  This  change  would  be 
reflected  in  the  definition  for  "dealer" 
in  §  1.1.  This  action  would  bring  our 
regulations  into  accord  with  our  policy 
to  regulate  wholesale  dealers  of  hunting, 
breeding,  and  security  dogs. 

The  licensing  requirements  for  animal 
dealers  are  contained  in  9  CFR  part  2, 
subpart  A,  and  the  care  standards  for 
dogs  and  cats  are  contained  in  9  CFR 
part  3,  subpart  A.  For  information  about 
becoming  licensed  as  a  dealer  under  the 
AWA,  contact  the  person  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 
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In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  initial  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  effects  of  this 
proposed  rule  on  small  entities.  We  do 
not  currently  have  all  the  data  necessary 
for  a  comprehensive  analysis  of  the 
effects  of  this  proposed  rule  on  small 
entities.  Therefore,  we  are  inviting 
comments  concerning  potential  effects. 
In  particular,  we  are  interested  in 
determining  the  number  of  small 
entities  that  would  be  affected  by  this 
proposed  rule. 

In  accordance  with  the  Animal 
Welfare  Act  (AWA)  (7  U.S.C.  2131  et 
seq.),  the  Secretary  of  Agriculture  is 
authorized  to  promulgate  standards  and 
other  requirements  regarding  the 
hiunane  handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
and  carriers  and  intermediate  handlers. 

We  propose  to  amend  the  Animal 
Welfare  regulations  to  reflect  our  policy 
of  regidating  only  wholesale  dealers  of 
dogs  intended  for  hunting,  breeding,  or 
security  purposes.  As  such,  this  action 
would  not  result  in  any  changes  to  oiur 
operations.  We  currendy  help  ensure 
the  humane  handling,  care,  and 
treatment  of  hunting,  breeding,  and 
security  dogs  through  the  licensing  and 
inspection  of  wholesale  dealers  of  these 
types  of  dogs;  we  regulate  these  dealers 
under  the  same  regulations  in  place  for 
wholesale  dealers  of  other  types  of  dogs. 

To  comply  with  our  current  policy 
and  the  regulations,  wholesale  dealers 
of  dogs  intended  for  hunting,  breeding, 
or  security  purposes  inciu  costs  for 
licensing,  as  well  as  other  expenses.  The 
costs  of  licensing  for  affected  dealers 
include  an  annual  application  fee  of  $10 
and  an  annual  class  "A"  license  fee 
based  on  50  percent  of  total  gross  sales 
or  compensation  from  leased  animals. 
License  fee  amounts  ai*e  determined 
according  to  ranges  shown  in  Table  1  of 
9  CFR  part  2,  §2.6. 

Among  other  costs  incurred  by 
wholesale  dealers  of  hunting,  breeding, 
and  seciuity  dogs  are  expenses  related 
to  veterinary  care,  tagging  or  tattoo 
marking  for  animal  identification, 
recordkeeping,  health  certification  of 
dogs  commercially  transported,  and 
mciintenance  of  appropriate  facilities 
and  operating  standards  {see  9  CFR  part 
3,  subpart  A).  It  is  reasonable  to  assume, 
however,  that  many  of  these 
responsibilities  are  met  by  affected 
dealers  simply  as  a  matter  of  good 
business  practice.  When  dealers  satisfy 
the  facilities  and  operating  standards  of 
the  regulations  by,  for  example, 
providing  a  safe  and  healthy 
environment  (including  appropriate 
heating,  cooling  and  ventilation  of  the 


dogs'  housing  to  adequate  feeding  and 
exercising  programs),  those  dealers  are 
contributing  to  their  dogs'  eventual  sale 
value.  As  another  example,  records  of 
transactions  can  only  further  a 
wholesale  dealer's  business  success. 
Therefore,  it  is  in  a  dealer's  financial 
interest  to  promote  the  health  and  well- 
being  of  his  or  her  dogs  in  accordance 
with  the  regulations.  However,  if  any 
wholesale  dealers  of  himting,  breeding, 
or  seciuity  dogs  were  not  in  compliance 
with  the  regulations  in  9  CFR  parts  2 
and  3  prior  to  oiu-  policy  aimouncement 
in  July,  they  may  have  expenses  related 
to  these  requirements.  We  do  not  have 
information  at  this  time  on  the  number 
of  such  dealers  or  what  their  expenses 
might  be. 

The  purpose  of  this  proposed  rule  is 
actually  to  remove  regulatory 
requirements  covering  dealers  who  sell 
hunting,  breeding,  or  security  dogs  at 
the  retail  level.  Those  dealers  would 
experience  no  economic  effects  from 
this  action  since  we  have  never  enforced 
those  provisions. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  ndes  on  small 
entities.  The  Small  Business 
Administration  determines  the  criteria 
by  which  entities  are  classified  as 
"small,"  using  Standard  Industrial 
Classification  (SIC)  categories. 
Wholesale  dealers  of  hunting,  breeding, 
and  security  dogs  are  included  within 
SIC  category  0279,  "Animal  Specialties, 
Not  Elsewhere  Classified."  Small 
entities  in  this  category  are  defined  as 
ones  with  annual  receipts  of  $0.5 
million  or  less.  Although  data  is  not 
available  on  the  number  of  wholesale 
dealers  of  hunting,  breeding,  and 
security  dogs,  or  their  incomes,  it  is 
presumed  that  the  majority  are  small 
entities. 

While  a  substantial  number  of 
affected  dealers  may  be  small  entities, 
we  expect  that  the  effect  of  the  proposed 
rule  on  these  dealers  would  be  , 
insignificant  because  licensing  and 
inspection  requirements  would  remain 
the  same.  This  action  would  simply 
make  our  regulations  consistent  with 
our  policy  and  would,  therefore,  clarify 
licensing  and  inspection  requirements 
for  affected  dealers  of  dogs  intended  for 
hunting,  breeding,  and  security 
purposes. 

The  alternative  to  this  proposed  rule 
was  to  make  no  changes  in  the 
regulations.  After  consideration,  we 
rejected  this  alternative  since  this  action 
would  make  the  regulations  consistent 
with  our  policy  to  help  ensure  the 
humane  handling,  care,  and  treatment  of 
hunting,  breeding,  and  security  dogs. 


This  proposed  rule  contains 
information  collection  and 
recordkeeping  requirements.  These 
requirements  are  described  in  this 
document  under  the  heading 
"Paperwork  Reduction  Act." 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
vmder  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  yoiir  comments 
refer  to  Docket  No.  99-087-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  99-087-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
and  (2)  Clearance  Officer,  OCIO.  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having-fts  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

"This  proposed  rule  would  make  our 
regulations  consistent  with  our  policy. 
Under  our  policy,  affected  wholesale 
dealers  of  dogs  intended  for  hunting, 
breeding,  or  secmity  purposes  are 
required  to  apply  for  an  initial  license; 
apply  annually  for  license  renewal;  keep 
and  maintain  records  (for  at  least  1  year) 
regarding  each  animal,  including  those 
purchased,  acquired,  transported,  sold, 
or  otherwise  disposed  of;  complete  a 
written  program  of  veterinary  care  for 
animals;  and  provide  a  health  certificate 
for  animals  moving  interstate  or  leaving 
the  country. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 


the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciuacy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .34  hours  per 
response. 

Respondents:  Certain  wholesale 
dealers  of  dogs  intended  for  himting, 
breeding,  or  security  purposes. 

Estimated  annual  number  of 
respondents:  5. 

Estimated  annual  number  of 
responses  per  respondent:  6.4. 

Estimated  annual  number  of 
responses:  32. 

Estimated  total  annual  burden  on 
respondents:  11  hoiu«. 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects  in  9  CFR  Part  1 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements.  Research. 

Accordingly,  we  propose  to  amend  9 
CFR  part  1  as  follows: 

PART  1— DEFINITION  OF  TERMS 

1.  The  authority  citation  for  part  1 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.7. 

2.  In  §  1.1,  the  definition  for  "dealer" 
would  be  revised  to  read  follows: 

§1.1     Definitions. 

****** 

Dealer  means  any  person  who,  in 
commerce,  for  compensation  or  profit, 
delivers  for  transportation,  or  transports, 
except  as  a  carrier,  buys,  or  sells,  or 
negotiates  the  purchase  or  sale  of:  Any 
dog  or  other  animal  whether  alive  or 
dead  (including  unborn  animals,  organs, 
limbs,  blood,  senun,  or  other  parts)  for 
research,  teaching,  testing, 
experimentation,  exhibition,  or  for  use 
as  a  pet;  or  any  dog  at  the  wholesale 
level  for  hunting,  seciuity,  or  breeding 
purposes.  This  term  does  not  include:  A 


retail  pet  store,  as  defined  in  this 
section,  unless  such  store  sells  any 
animals  to  a  research  facility,  an 
exhibitor,  or  a  dealer  (wholesale);  any 
retail  outiet  where  dogs  are  sold  for 
himting,  breeding,  or  security  purposes; 
or  any  person  who  does  not  sell  or 
negotiate  the  purchase  or  sale  of  any 
wild  or  exotic  animal,  dog,  or  cat  and 
who  derives  no  more  than  $500  gross 
income  from  the  sale  of  animals  other 
than  wild  or  exotic  animals,  dogs,  or 
cats,  during  any  calendar  year. 

Done  in  Washington,  DC,  this  29th.  day  of 
November  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  00-30765  FUed  12-1-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-fRL-6910-5] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  EPA  is  proposing  to  use 
the  DeUsting  Risk  Assessment  Software 
(DRAS)  in  the  evaluation  of  a  deUsting 
petition.  Based  on  waste  specific 
information  provided  by  the  petitioner, 
EPA  is  proposing  to  use  the  DRAS  to 
evaluate  the  impact  of  the  petitioned 
waste  on  human  health  and  the 
environment.  Today's  proposal  provides 
background  information  on  the 
mechanics  of  the  DRAS,  and  the  use  of 
the  DRAS  in  delisting  decision-making. 

The  EPA  is  also  proposing  to  grant  a 
petition  submitted  by  Eastman  Chemical 
Company — Texas  Operations,  (Eastman) 
to  exclude  (or  delist)  certain  solid 
wastes  generated  by  its  Longview, 
Texas,  facility  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
261.24  and  261.31  (hereinafter  all 
sectional  references  are  to  40  CFR 
unless  otherwise  indicated). 

Eastman  submitted  the  petition  under 
sections  260.20  and  260.22(a).  Section 
260.20  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  sections  260  through  266, 
268  and  273.  Section  260.22(a) 
specifically  provides  generators  the 
opportunity  to  petition  the 


Administrator  to  exclude  a  waste  on  a 
"generator  specific"  basis  from  the 
hazardous  waste  lists. 

The  Agency  bases  its  proposed 
decision  to  grant  the  petition  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner.  This 
proposed  decision,  if  finalized,  would 
conditionally  exclude  the  petitioned 
waste  from  the  requirements  of 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

If  finalized,  we  would  conclude  that 
Eastman's  petitioned  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria  and  that  the 
waste  process  Eastman  uses  will 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  this  waste.  We  would  also 
conclude  that  their  process  minimizes 
short-term  and  long-term  threats  from 
the  petitioned  waste  to  human  heeilth 
and  the  environment. 
DATES:  We  will  accept  comments  until 
January  18,  2001.  We  will  stamp 
comments  received  after  the  close  of  the 
comment  period  as  "late."  These  "late" 
comments  may  not  be  considered  in 
formulating  a  final  decision. 

Your  requests  for  a  hearing  must 
reach  EPA  by  December  19,  2000.  The 
request  must  contain  the  information 
prescribed  in  section  260.20(d). 
ADDRESSES:  Please  send  three  copies  of 
your  comments.  Two  copies  should  be 
sent  to  William  Gallagher,  Delisting 
Section,  Multimedia  Planning  and 
Permitting  Division  (6PD-0), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202.  A 
third  copy  should  be  sent  to  the  Texas 
Natural  Resources  Conservation 
Commission  (TNRCC),  P.O.  Box  13087, 
Austin,  Texas,  78711-3087.  Identify 
your  comments  at  the  top  with  this 
regulatory  docket  number:  "F-00- 
TXDEI^TXEASTMAN. " 

You  should  address  requests  for  a 
hearing  to  the  Director,  Carl  Edlund, 
Multimedia  Plaiming  and  Permitting 
Division  (6PD),  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Peace  at  (214)  665-7430. 
SUPPLEMENTARY  INFORMATION: 

The  Information  in  This  Section  is 
Organized  as  Foilows 

I.  What  risk  assessment  methods  has  the 
Agency  used  in  previous  delisting 
determinations  that  are  being  revised  in 
this  proposal? 

A.  Introduction 

B.  What  fate  and  transport  model  does  the 
Agency  use  in  the  DRAS  for  evaluating 
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the  risks  to  groundwater  from  the 
proposed  exempted  waste? 

C.  Why  is  the  EPACMTP  fate  and  transport 
model  an  improvement  over  the 
EPACML? 

D.  Has  the  EPACMTP  methodology  been 
formally  reviewed? 

E.  Has  the  Agency  modified  the  EPACMTP 
as  utilized  in  the  HWIR  proposal? 

F.  What  modifications  to  the  DRAS  have 
been  made  since  the  proposal  on 
September  27.  2000? 

II.  Overview  Information 

A.  What  action  is  EPA  proposing? 

B.  Why  is  EPA  proposing  to  approve  this 
delisting? 

C.  How  will  Eastman  manage  the  waste  if 
it  is  delisted? 

D.  When  would  the  proposed  exclusion  be 
finalized? 

E.  How  would  this  action  affect  states? 

III.  Background 

A.  What  IS  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

IV.  EPA's  Evaluation  of  the  Waste 

Information  and  Data 

A.  What  wastes  did  Eastman  petition  EPA 
to  delist? 

B.  Who  is  Eastman  and  what  process  do 
they  use  to  generate  the  petition  waste? 

C.  How  did  Eastman  sample  and  analyze 
the  data  in  this  petition? 

D.  What  were  the  results  of  Eastman's 
analysis? 

E.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 

F.  What  did  EPA  conclude  about  Eastman's 
analysis? 

G.  What  other  factors  did  EPA  consider  in 
its  evaluation? 

H.  What  is  EPA's  evaluation  of  this 
delisting  petition? 

V.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

B.  What  happens  if  Eastman  violates  the 
terms  and  conditions? 

VI.  Public  Comments 

A.  How  may  I  as  an  interested  party  submit 
comments? 

B.  How  may  I  review  the  docket  or  obtain 
copies  of  the  proposed  exclusions? 

Vn.  Regulatory  Impact 

VIII.  Regulatory  Flexibility  Act 

IX.  Paperwork  Reduction  Act 

X.  Unfunded  Mandates  Reform  Act 

XI.  Executive  Order  13045 

XII.  Executive  Order  13084 

XIII.  National  Technology  Transfer  and 
Advancements  Act 

XIV.  Executive  Order  13132  Federalism 

I.  What  Risk  Assessment  Methods  Has 
the  Agency  Used  in  Previous  Delisting 
Determinations  That  Are  Being  Revised 
in  This  Proposal? 

A.  Introduction 

The  fate  and  transport  of  constituents 
in  leachate  from  the  bottom  of  the 
landfill  or  surface  impoundment  waste 


unit  through  the  unsaturated  zone  (non- 
water  bearing  layer)  and  to  a  drinking 
water  well  in  the  saturated  zone  (water- 
bearing layer)  is  estimated  using  a  fate 
and  transport  model.  The  Agency  has 
applied  the  U.S.  EPA  Composite  Model 
for  Landfill  (EPACML)  fate  and 
transport  model  to  estimate  constituent 
concentrations  in  groimdwater  at  a 
receptor  well  located  downgradient 
from  a  landfill  or  surface  impoundment. 
The  EPACML  fate  and  tremsport  model 
was  used  to  determine  a  dilution 
attenuation  factor  (OAF).  The  DAF 
estimates  the  degree  of  dilution  and 
attenuation  that  a  waste  constituent 
would  imdergo  as  it  leaches  from  a 
waste  management  unit  and  is 
transported  in  the  subsurface,  into  the 
saturated  zone,  and  to  a  theoretical 
downgradient  receptor  well.  The 
EPACML  was  originally  developed  to 
compute  DAFs  and  set  regulatory  levels 
for  specific  constituents  for  the  Toxicity 
Characteristics  Rule  (TC  Rule)  55  FR 
11798  (March  29.  1990).  Subsequently, 
the  EPACML  has  been  used  for  multiple 
RCRA  delistings  beginning  with  the 
Reynolds  Metals  delisting  decision  56 
FR  67197  (December  30,  1991).  The 
EPACML  accoimts  for: 

•  one-dimensional  steady  and 
imiform  advective  flow; 

•  contaminant  dispersion  in  the 
longitudinal,  lateral,  and  vertical 
directions  and; 

•  sorption 

However,  advances  in  groundwater 
fate  and  transport  have  been  made  in 
recent  years  and  the  Agency  proposes 
the  use  of  a  more  advanced  groundwater 
fate  and  transport  model  for  this  RCRA 
delisting.  More  specific  details  about  the 
DRAS  can  be  found  in  65  FR  58015 
(September  27,  2000). 

B.  What  Fate  and  Transport  Model  Does 
the  Agency  Use  in  the  DRAS  for 
Evaluating  the  Risks  to  Groundwater 
From  the  Proposed  Exempted  Waste? 

The  Agency  proposes  to  use  the 
EPACMTP  (EPA's  Composite  Model  for 
leachate  migration  with  Transformation 
Products)  in  this  delisting 
determination.  The  EPACMTP  considers 
the  subsurface  fate  and  transport  of 
chemical  constituents.  The  EPACMTP  is 
capable  of  simulating  the  fate  and 
transport  of  dissolved  contaminants 
from  a  point  of  release  at  the  base  of  a 
waste  management  unit,  through  the 
unsaturated  zone  and  underlying 
groundwater  (saturated  zone),  to  a 
receptor  well  at  an  arbitrary 
dovnistream  location  in  the  aquifer.  The 
model  accounts  for  the  following 
mechanisms  affecting  contaminant 
migration:  transport  by  advection  and 
dispersion,  retardation  resulting  from 


reversible  linear  or  nonlinear 
equilibrium  adsorption  onto  the  soil  and 
aquifer  solid  phase,  and  biochemical 
degradation  processes  (EPACMTP 
Background  Document  and  User's 
Guide,  1996). 

C.  Why  Is  the  EPACMTP  Fate  and 
Transport  Model  an  Improvement  Over 
the  EPACML? 

The  modeling  approach  used  for  this 
proposed  rulemaking  includes  three 
major  categories  of  enhancements  over 
the  EPACML.  The  enhancements 
include: 

1 — Incorporation  of  additional  fate  and 
transport  processes  (e.g.,  degradation  of 
chemical  constituents); 
2 — Use  of  enhanced  flow  and  transport 
solution  algorithms  and  techniques  (e.g., 
three-dimensional  transport)  and; 
3 — Revision  of  the  Monte  Carlo  methodology 
(e.g.,  site-based  implementation  of 
available  input  data]  (EPACMTP 
Background  Document  and  User's  Guide, 
1996) 

A  Discussion  of  the  key 
enhancements  which  have  been 
implemented  in  the  EPACMTP  is 
presented  here  and  the  details  are 
provided  in  the  background  documents 
to  the  proposed  1995  Hazardous  Waste 
Identification  Rule  (HWIR)  (60  FR 
66344,  December  21,  1995).  The 
background  documents  are  available 
through  the  RCRA  HWIR  FR  proposal 
docket  (60  FR  66344,  December  21, 
1995).  The  EPACML  was  limited  to 
conditions  of  uniform  groundwater 
flow.  It  could  not  handle  accurately  the 
conditions  of  significant  groundwater 
mounding  and  non-uniform 
groundwater  flow  due  to  a  high  rate  of 
infiltration  from  the  waste  units.  These 
conditions  iAcrease  the  transverse 
horizontal  as  well  as  the  vertical 
spreading  of  a  contaminant  plume.  The 
EPACMTP  accounts  for  these  effects 
directly  by  simulating  groundwater  flow 
in  the  vertical  as  well  as  horizontal 
directions. 

The  EPACMTP  can  simulate  fate  and 
transport  of  metals,  taking  into  accoimt 
geochemical  influences  on  the  mobility 
of  metals.  The  EPA's  MINTEQA2  metals 
speciation  model  is  used  to  generate 
effective  sorption  isotherms  for 
individual  metals,  corresponding  to  a 
range  of  geochemical  conditions 
(EPACMTP  Metals  Background 
Document,  1996).  The  transport 
modules  in  EPACMTP  have  been 
enhanced  to  incorporate  the  nonlinear 
MINTEQ  sorption  isotherms.  This 
enhancement  provides  the  model  with 
the  capability  to  simulate,  in  the 
imsaturated  and  in  the  saturated  zones, 
the  impact  of  pH,  leachate  organic 
matter,  natxiral  organic  matter,  iron 


hydroxide  and  the  presence  of  other 
ions  in  the  groundwater  on  the  mobility 
of  metals.  The  saturated  zone  module 
implemented  in  the  EPACML  was  based 
on  a  Gaussian  distribution  of 
concentration  of  a  chemical  constituent 
in  the  saturated  zone.  The  module  also 
used  an  approximation  to  accoimt  for 
the  initial  mixing  of  the  contaminant 
entering  at  the  water  table  (saturated 
zone)  underneath  the  waste  unit.  The 
module  accoimting  for  initial  mixing  in 
the  EPACML  could  lead  to  unrealistic 
groundwater  concentrations.  The 
enhanced  EPACMTP  model    ' 
incorporates  a  direct  linkage  between 
the  unsaturated  zone  and  saturated  zone 
modules  which  overcomes  these 
limitations  of  the  EPACML. 

To  enable  a  greater  flexibility  and 
range  of  conditions  that  can  be  modeled, 
the  analytical  saturated  zone  transport 
module  has  been  replaced  with  a 
numerical  module,  based  on  the  highly 
efficient  state-of-the-art  Laplace 
Transform  Galerldn  (LTG)  technique 
(EPACMTP  Background  Document  and 
User's  Guide,  1996).  The  enhanced 
module  can  simulate  the  anisotropic, 
non-uniform  groundwater  flow,  and 
transient,  finite  source,  conditions.  The 
latter  requires  the  model  to  calculate  a 
maximum  receptor  well  concentration 
over  a  finite  time  horizon,  rather  than 
just  the  steady  state  concentration 
which  was  calculated  by  the  EPACML. 
The  saturated  zone  modules  have  been 
implemented  to  provide  either  a  fully 
three-dimensional  (3D)  solution,  or  a 
highly  efficient  quasi-3D  solution.  The 
latter  has  been  implemented  for  Monte 
Carlo  applications  and  provides  nearly 
the  same  accuracy  as  the  fully  three 
dimensional  option  but  is  more 
computationally  efficient.  Both  the 
unsaturated  zone  and  the  saturated  zone 
transport  modules  can  accommodate  the 
formation  and  the  transport  of  parent  as 
well  as  of  the  transformation  products. 

A  highly  efficient  semi-analjrtical 
unsaturated  zone  transport  module  has 
been  incorporated  to  handle  the 
transport  of  metals  in  the  unsaturated 
zone  and  can  use  MINTEQA2  derived 
linear  or  nonlinear  sorption  isotherms. 
Conventioiial  numerical  solution 
techniques  are  inadtiquate  to  handle 
e.xtremely  nonlinear  isotherms.  An 
enhanced  method-of  characteristic 
based  solution  has  b«  en  implemented 
which  overcomes  tht  se  problems  and 


thereby  enables  the  s 
transport  in  the  Mont 


mulation  of  metals 
e  Carlo  framework. 


Non-linearity  in  the  i  letals  sorption 
isotherms  is  primaril 
higher  concentration 
concentrations,  the  isatherms  are  linear 
or  close  to  linear.  Bee  ause  of  the 
attenuation  in  the  un:  atiirated  zone,  and 


the  subsequent  dilution  in  the  saturated 
zone,  concentrations  in  the  saturated 
zone  are  usually  low  enough  so  that 
properly  linearized  isotherms  are  used 
by  the  model  in  the  satiu'ated  zone 
without  significant  errors. 

The  internal  routines  in  the  model 
which  determine  placement  of  the 
receptor  well  relative  to  the  areal  extent 
of  the  contaminant  plume  have  been 
revised  and  enhanced.  The  calculation 
of  the  areal  extent  of  the  plimie  has  been 
revised  to  take  into  consideration  the 
dimensions  of  the  waste  imit.  The  logic 
for  placing  a  receptor  well  inside  the 
plimie  limits  has  been  improved  to 
eliminate  a  bias  towards  larger  waste 
unit  areas  and  to  ensure  that  the 
placement  of  the  well  inside  these 
limits,  for  a  given  radial  distance  from 
the  unit,  is  truly  randomly  ujaiform. 
However,  for  this  proposal,  the  closest 
drinking  water  well  is  located  anywhere 
on  the  downgradient  side  of  the  waste 
unit. 

The  data  sources  from  which 
parameter  distributions  for  nationwide 
Monte  Carlo  assessments  are  obtained 
have  been  evaluated,  and  where 
appropriate,  have  been  revised  to  make 
use  of  the  latest  data  available  for 
modeling.  Leachate  rates  for  Subtide  D 
waste  units  have  been  revised  using  the 
latest  version  of  the  HELP  model  with 
the  revised  data  inputs.  Source  specific 
input  parameters  (e.g.,  waste  unit  area 
and  volume)  have  been  developed  for 
various  different  types  of  industrial 
waste  units  besides  landfills.  Input 
values  for  the  groundwater  related 
parameters  have  been  revised  to  utilize 
information  from  a  nationwide  industry 
survey  of  actual  contaminated  sites.  The 
original  version  of  the  model  was 
implemented  for  Monte  Carlo 
assessments  assimiing  continuous 
source  (infinite  source)  conditions  only. 
This  methodology  did  not  take  into 
account  the  finite  volume  and/or 
operational  life  of  waste  units.  The 
EPACMTP  model  has  been 
implemented  for  Monte  Carlo 
assessments  of  either  continuous  source 
or  finite  source  scenarios.  In  the  latter 
scenario,  predicted  groimdwater  impact 
is  not  only  based  on  the  concentrations 
of  contaminants  in  the  leachate,  but  also 
on  the  amount  of  constituent  in  the 
waste  unit  and/or  the  operational  life  of 
the  unit. 

The  landfill  is  taken  to  be  filled  to 
capacity  and  covered  when  leaching 
begins.  The  time  period  during  which 
the  landfill  is  fiUed-up,  usually  on  the 
order  of  20  years,  is  considered  to  be 
small  relative  to  the  time  required  to 
leach  all  of  the  constituent  mass  out  of 
the  landfill.  The  model  simulation 
results  indicate  that  this  assumption  is 


not  unreasonable;  the  model  calculated 
leaching  duration  is  typically  on  the 
order  of  several  hundred  years.  The 
leachate  flux,  or  infiltration  rate,  is 
determined  using  the  HELP  model.  The 
net  infiltration  rate  is  calculated  using  a 
water  balance  approach,  which 
considers  precipitation,  evapo- 
transpiration,  and  surface  run-off.  The 
HELP  model  was  used  to  calculate 
landfill  infiltradon  rates  for  a 
representative  subtide  D  landfill  with  2- 
foot  earthen  cover,  and  no  liner  or 
leachate  collection  system,  using 
climatic  data  from  97  climatic  stations 
located  throughout  the  United  States. 
These  correspond  to  the  reasonable 
worst  case  assumptions  as  explained  in 
the  HWIR  Risk  Assessment  Background 
Document  for  the  HWIR  proposed 
notice  60  FR  66344  (December  21, 
1995).  Additional  details  on  the 
methodologies  used  by  the  EPACMTP  to 
derive  DAFs  for  waste  constituents 
modeled  for  the  landfill  scenario  are 
presented  in  the  Background  Documents 
for  the  proposed  HWIR  rule.  See  60  FR 
66344  (December  21.  1995).  The  fraction 
of  waste  in  the  landfill  is  assigned  a 
uniform  distribution  with  lower  and 
upper  limits  of  0.036  and  1.0, 
respectively,  based  on  analysis  of  waste 
composition  in  Subtide  D  landfills.  The 
lower  bound  assures  that  the  waste  unit 
will  always  contain  a  minimum  amount 
of  the  waste  of  concern.  The  waste 
density  is  assigned  a  value  based  on 
reported  densities  of  hazardous  waste, 
and  varies  between  0.7  and  2.1  g/cm^. 

The  area  of  the  surface  impoundment 
and  the  impoundment  depth  used  by 
the  EPACMTP  are  obtained  from  the 
EPA's  Office  of  Solid  Waste  Subtide  D 
Industrial  Survey  and  were  entered  into 
the  Monte  Carlo  analyses  as 
distributions.  The  sediment  layer  at  the 
base  of  the  impoundment  is  taken  to  be 
2  feet  thick  and  to  have  an  effective 
equivalent  saturated  conductivity  of 
10  'n'n"»;7  cm/s.  These  values  were 
selected  in  recognition  of  the  fact  that 
most  non-hazardous  waste  surface 
impoundments  do  have  some  kind  of 
liner  in  place.  Additional  details  on  the 
methodologies  used  by  the  EPACMTP  to 
derive  DAFs  for  waste  constituents 
modeled  for  the  surface  impoundment 
waste  management  scenario  are 
presented  in  the  Background  Documents 
for  the  1995  proposed  HWIR  rule.  See 
60  FR  66344  (December  21,  1995), 

D.  Has  the  EPACMTP  Methodology  Been 
Formally  Reviewed? 

The  Science  Advisory  Board  (SAB),  a 
public  advisory  group  that  provides 
information  and  advice  to  the  EPA, 
reviewed  the  EPACMTP  model  as  part 
of  a  continuing  effort  to  provide 
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improvements  in  the  development  and 
external  peer  review  of  environmental 
regulatory  models.  Overall,  the  SAB 
commended  the  Agency  for  making 
significant  enhancements  to  the 
EPACMTP's  predecessor,  the  EPACML 
and  for  responding  to  previous  SAB 
suggestions.  The  SAB  also  concluded 
that  the  mathematical  formulation 
incorporating  daughter  products  into 
the  model  appeared  to  be  correct  and 
that  the  site-based  approach  using 
hydrogeologic  regions  is  superior  to  the 
previous  approach  used  in  EPACML. 
The  model  underwent  public  comment 
during  the  1995  proposed  HWIR.  See  60 
FR  66344  (December  21 ,  1995). 

E.  Has  the  Agency  Modified  the 
EPACMTP  as  Utilized  in  the  HWIR 
Proposal? 

The  EPACMTP,  as  developed  for 
HWIR,  determined  the  DAF  using  a 
Monte  Carlo  approach  that  selected,  at 
random,  a  waste  volume  from  a  range  of 
waste  volumes  identified  in  EPA's  1987 
Subtitle  D  landfill  survey.  In  delisting 
determinations,  the  waste  volume  of  the 
petitioner  is  known.  Therefore, 
application  of  EPACMTP  to  the 
delisting  program  has  been  modified  to 
evaluate  tbe  specific  waste  volume.  The 
Agency  modified  the  DAFs  determined 
under  the  HWIR  proposal  to  account  for 
a  known  waste  voliune.  To  generate 
waste  volume-specific  DAFs,  EPA 
developed  "scaling  factors"  to  modify 
DAFs  developed  for  HWIR  (based  on  the 
entire  range  of  disposal  unit  areas)  to 
DAFs  for  delisting  waste  volumes.  This 
was  accomplished  by  computing  a  90th 
percentile  DAF  for  a  conservative 
chemical  for  10  specific  waste  volumes 
(ranging  ft-om  1 ,000  cubic  yards  to 
300,000  cubic  yards)  for  each  waste 
management  scenario  (landfill  and 
surface  impoundment).  The  Agency 
assumed  that  DAFs  for  a  specific  waste 
volume  are  linearly  related  to  DAFs 
developed  by  EPACMTP  for  the  HWIR. 
DAF  scaling  factors  were  computed  for 
the  ten  increment  waste  volumes.  Using 
these  ten  scaling  factor  DAFs.  regression 
equations  were  developed  for  each 
waste  management  scenario  to  provide 
a  continuum  of  DAF  scaling  factors  as 
a  function  of  waste  volume. 

The  regression  equations  are  coded 
into  the  DRAS  program  which  then 
automatically  adjusts  the  DAF  for  the 
waste  volume  of  the  petitioner.  The 
method  used  to  verify  the  scaling  factor 
approach  is  presented  in  the  document, 
Application  of  EPACMTP  to  Region  6 
Delisting  Program:  Development  of 
Volume-adjusted  Dilution  Attenuation 
Factors  (1996).  For  the  landfill  waste 
management  scenario,  the  DAF  scaling 
factors  ranged  from  9.5  for  10.000  cu. 


yard  to  approximately  10  for  waste 
volumes  greater  than  200.000  cu.  yards. 
Therefore,  for  solid  waste  volumes 
greater  than  200.000  cu.  yards,  the  waste 
volume-specific  DAF  is  the  same  as  the 
DAF  computed  for  the  proposed  HWIR. 
The  regression  equation  that  can  be 
used  to  determine  the  DAF  scaling 
factor  (DSF)  as  a  function  of  waste 
volume  (in  cubic  yards)  for  the  landfill 
waste  management  unit  is:  DSF  —  _ 
6152.7*  (waste  volume)-"^'"  The" 
correlation  coefficient  of  this  regression 
equation  is  0.99.  indicating  a  good  fit  of 
this  line  to  the  data  points.  DAF  scaling 
factors  for  surface  impoundment  waste 
volumes  ranged  from  2.4  for  2.000  cu. 
yards  to  approximately  1.0  for  100.000 
cu.  yards.  For  liquid  waste  volumes 
greater  than  200,000  cu.  yards,  the  waste 
voliune-specific  DAF  is  (he  same  as  the 
DAF  computed  for  the  proposed  HWIR. 
The  regression  equation  for  DAF  scaling 
factor  (DSF)  as  a  function  of  waste 
volume  for^iu"face  impoundment 
wastes  is:  DSF  =  14.2*  (waste 
volume)  -0  2288  jiie  correlation 
coefficient  of  this  regression  equation  is 
also  0.99,  indicating  an  extremely  good 
fit  of  this  line  to  the  data  points. 

F.  What  Modifications  Have  Been  Made 
to  the  DRAS  Since  its  Proposal  on 
September  27,  2000? 

Several  revisions  have  been  made  to 
the  DRAS  program  in  order  to  improve 
the  modeling.  Specifically,  the 
groundwater  inhalation  pathway  was 
revised  to  reflect  recent  advances  in 
modeling  household  inhalation  from 
home  water  use  (e.g.,  showering).  The 
basis  for  estimating  the  concentration  of 
constituents  in  the  indoor  air  is  based 
on  the  mass  transfer  of  constituent  from 
water  to  shower  air.  The  initial  version 
of  DRAS  used  a  fate  and  transport 
model  described  by  McKone  and  Bogen 
(1982)  which  predicted  the  highest 
waste  concentration  emitted  from  the 
water  into  the  air  during  a  given  water 
use  period  (e.g.,  10-minute  shower). 
This  method  was  revised  to  more 
accurately  predict  the  average 
concentration  occurring  during  the 
exposure  event. 

The  revised  model  used  in  this 
analysis  is  based  the  equations 
presented  in  McKone  (1987).  The 
shower  model  estimates  the  change  in 
the  shower  (or  bathroom  or  household) 
air  concentration  based  on  tbe  mass  of 
constituent  lost  by  the  water  (fraction 
emitted  or  emission  rate)  and  the  air 
exchange  rate  between  the  various 
model  compartments  (shower,  the  rest 
of  the  bathroom,  and  the  rest  of  the 
house).  The  resulting  differential 
equations  were  solved  using  finite 
difference  numerical  integration.  The 


average  air  concentration  in  the  shower 
and  bathroom  are  obtained  by  averaging 
the  concentrations  obtained  for  each 
time  step  over  the  diuation  of  the 
exposure  event  (shower  and  bathroom 
use).  These  concentrations  and  the 
durations  of  daily  exposure  are  used  to 
estimate  risk  from  inhalation  exposures 
to  residential  use  of  groundwater. 
Further,  improvements  were  made  to 
more  accurately  reflect  the  transfer 
efficiency  of  the  waste  constituent  from 
the  groundwater  to  the  air  compartment. 
The  fraction  emitted  from  the  bathroom 
or  household  water  use  is  a  function  of 
the  input  transfer  efficiency  (or 
maximum  fraction  emitted)  and  the 
driving  force  for  mass  transfer  (the 
differential  between  air  saturation 
concentration  at  air/water  interface  and 
bulk  air  concentration).  For  example,  in 
the  shower  compartment,  the 
constituent  emission  rate  is  estimated 
from  the  change  in  the  shower  water 
concentration  as  the  water  falls  through 
the  air.  The  shower  emissions  can  be 
modeled  based  on  falling  droplets  as  a 
means  of  estimating  the  surface-area-to- 
volume  ratio  for  mass  transfer  and  the 
residence  time  of  the  water  in  the 
shower  compartment,  assuming  the 
compound  concentration  in  the  gas 
phase  is  constant  over  the  time  frame  of 
the  droplet  fall.  By  assuming  the  drops 
fall  at  terminal  velocity,  the  surface- 
area-to-volvune  ratio  and  the  residence 
time  can  be  determined  based  solely  on 
droplet  size.  A  droplet  size  of 
approximately  1  mm  (0.1  cm)  was 
selected.  The  terminal  velocity  for  the 
selected  droplet  size  is  approximately 
400  cm/s.  The  fraction  of  constituent 
emitted  from  a  water  droplet  at  any 
given  time  can  then  be  calculated. 

The  equations  used  to  predict  surface 
volatilization  from  a  landfill  have  been 
modified  to  more  accurately  reflect  true 
waste  concentration  releases.  The 
previous  version  of  DRAS  used  Farmer's 
equation  to  estimate  the  emission  rate  of 
volatiles  from  the  siuface  of  the  landfill. 
Farmer's  equation  assumes  that  the 
emission  originates  as  volatiles  in 
liquids  trapped  in  the  pore  spaces 
between  solid  particles  of  waste.  The 
volatiles  evaporate  from  the  liquid  and 
are  emitted  from  the  landfill  following 
gaseous  diffusion  through  the  solid 
waste  particles  and  soil  cover  to  the 
surface  of  the  landfill.  Farmer's  equation 
requires  the  mole  fraction  of  a  given 
volatile  constituent  in  the  liquid,  in 
order  to  calcidate  the  emission.  The 
previous  version  of  DRAS  used  the 
TCLP  value  of  a  volatile  constituent  in 
the  waste  to  approximate  the  mole 
fraction  of  a  given  constituent  in  the 
pore  liquid.  Since  the  TCLP  test 


includes  a  20-fold  dilution,  the 
calculation  might  underestimate  the 
available  concentration  of  volatiles  in 
freshly  deposited  waste.  The  DRAS  has 
been  revised  to  use  Shen's  modification 
of  Farmer's  equation,  described  in  U.S. 
EPA  Office  of  Air  Quality  Planning  and 
Standards'  1984  Evaluation  and 
Selection  of  Models  for  Estimating  Afr 
Emissions  from  Hazardous  Waste 
Treatment.  Storage,  and  Disposal 
Facilities.  EPA-450/3-84-020.  Shen 
took  the  simplified  version  of  Farmer's 
equation  for  vapor  flux  from  a  soil 
surface  and  converted  it  to  an  emission 
rate  by  multiplying  it  by  the  exposed 
landfill  area.  Shen's  modification  uses 
the  total  waste  constituent 
concentration  (weight  fraction  in  the 
bulk  waste)  to  approximate  the  mole 
fraction  of  that  constituent  in  the  liquid 
phase. 

In  estimating  the  amount  of  a  given 
waste  constituent  that  is  released  to 
surface  water  and  eventually  becomes 
freely  dissolved  in  the  water  column, 
previous  delisting  petitions  and  the 
earlier  version  of  the  DRAS  used  the 
maximum  observed  TCLP  concentration 
in  waste  as  the  total  amount  of  the  waste 
constituent  available  for  erosion. 
Further,  the  former  method  assiuned 
that  all  of  the  constituent  mass  that 
reached  the  stream,  based  on  TCLP. 
became  dissolved  in  the  aqueous  phase. 
Assuming  complete  conversion  to  a 
dissolved  state  is  overly  conservative 
and  not  in  agreement  with  recent 
Agency  methodology.  In  the  revised 
DRAS,  the  total  waste  constituent 
concentration  is  used  to  estimate  the 
constituent  mass  that  reaches  the 
stream.  The  portion  of  the  waste 
constituent  that  becomes  freely 
dissolved  is  determined  by  an  estimate 
of  partitioning  between  suspended 
solids  and  the  aqueous  phase.  This 
methodology  is  described  in  U.S.  EPA's 
1998  Human  Health  Risk  Assessment 
Protocol  for  Hazardous  Waste 
Combustion  Facilities,  Volume  One. 
Peer  Review  Draft.  EPA530-D-98-001A. 

Recent  developments  in  merciuy 
partitioning  described  in  the  Mercury 
Report  to  Congress  led  to  another 
revision  to  the  surface  water  pathway. 
The  DRAS  was  modified  to  account  for 
bioaccumulation  of  methyl  mercury  as  a 
result  of  the  release  of  mercury  into  the 
surface  water  column.  The  primary 
human  health  hazard  posed  by  the 
release  of  mercury  into  surface  water  is 
through  bioaccumulation  of  methyl 
mercury  in  fish  followed  by  hiunan 
consumption  of  the  contaminated  fish. 
Biological  processes  in  surface  water 
cause  the  conversion,  or  methylation.  of 
elemental  mercury  to  methyl  mercury. 
In  accordance  with  the  Human  Health 


Risk  Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities,  Volume 
One.  Peer  Review  Draft.  15%  of  mercury 
in  the  water  column  is  assumed  to  be 
converted  to  methyl  mercury.  This 
fraction  is  then  used,  along  with  the 
current  bioaccunmiulation  factor,  to 
determine  the  predicted  concentration 
of  methyl  mercury  in  fish  tissue. 

n.  Overview  Information 

A.  What  Action  Is  EPA  Proposing? 
The  EPA  is  proposing: 

(1)  To  grant  Eastman's  petition  to  have  its 
wastewater  treatment  sludge  excluded,  or 
delisted,  from  die  definition  of  a  hazardous 
waste,  subject  to  certain  continued 
verification  and  monitoring  conditions;  and 

(2)  To  use  a  fate  and  transport  model  to 
evaluate  the  potential  impact  of  the 
petitioned  waste  on  human  health  and  the 
environment.  The  Agency  would  use  this 
model  to  predict  the  concentration  of 
hazardous  constituents  released  from  the 
petitioned  waste,  once  if  is  disposed. 

B.  Why  Is  EPA  Proposing  To  Approve 
This  Delisting? 

Eastman's  petition  requests  a  delisting 
for  listed  hazardous  wastes.  Eastman 
does  not  believe  that  the  petitioned 
waste  meets  the  criteria  for  which  EPA 
listed  it.  Eastman  also  believes  no 
additional  constituents  or  factors  could 
cause  the  waste  to  be  hazardous.  EPA's 
review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  and  the  additional  factors 
requfred  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
See  section  3001(f)  of  RCRA,  42  U.S.C. 
6921(f),  and  40  CFR  260.22  (d)(l)-(4).  In 
making  the  initial  delisting 
determination,  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in 
§§261.1 1(a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  the  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  the  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  were 
originally  listed.  EPA  would  have 
proposed  to  deny  the  petition.)  The  EPA 
evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  EPA  considered  whether  the  waste 
is  acutely  toxic,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 


generated,  and  waste  variability.  The 
EPA  believes  that  the  petitioned  waste 
does  not  meet  these  criteria.  EPA's 
proposed  decision  to  delist  waste  from 
Eastman's  facility  is  based  on  the 
information  submitted  in  support  of 
today's  rule,  i.e.,  descriptions  of  the 
waste  water  treatment  system, 
incinerator,  and  analytical  data  from  the 
Longview  facility. 

C.  How  Will  Eastman  Manage  the  Waste 
if  it  Is  Delisted? 

Eastman  currently  disposes  of  the 
petitioned  waste  (wastewater  treatment 
sludge)  generated  at  its  facihty  in  an  on- 
site,  state  permitted  solid  waste  landfill 
after  the  sludge  has  been  incinerated. 
The  ash  from  the  incineration  process 
was  delisted  by  EPA  in  June  1996.  If  die 
waste  is  delisted  it  will  meet  the  criteria 
for  disposal  in  a  SubtiUe  D  landfill 
without  incineration. 

The  incinerator  is  a  RCRA  Subtitle  C 
regulated  unit  permitted  by  the  Texas 
Natural  Resource  Conservation 
Conunission.  This  proposed  decision 
will  not  affect  the  current  regulatory 
controls  on  the  incineration  unit. 

D.  When  Would  EPA  Finalize  the 
Proposed  Delisting? 

RCRA  section  3001(f)  specifically 
requires  EPA  to  provide  notice  and  an 
opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  EPA  will  not  grant  the  exclusion 
until  it  addresses  all  timely  public 
comments  (including  those  at  public 
hearings,  if  any)  on  today's  proposal. 

RCRA  section  3010(b)(1)  at  42  USCA 
6920(b)(l).allows  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

The  EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010(b),  and  a  later 
effective  date  would  impose 
unnecessary  hardship  and  expense  on 
this  petitioner.  These  reasons  also 
provide  good  cause  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

E.  How  Would  This  Action  Affect  the 
States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
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two  categories  of  States:  States  having  a 
dual  system  that  includes  Federal  RCRA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  authorization  from  EPA  to 
make  their  own  delisting  decisions. 

Here  are  the  details:  We  allow  states 
to  impose  their  own  non-RCRA 
regulatory  requirements  that  are  more 
stringent  than  EPA's,  under  section 
3009  of  RCRA,  42  U.S.C.A.  §  6929. 
These  more  stringent  requirements  may 
include  a  provision  that  prohibits  a 
Federally  issued  exclusion  from  taking 
effect  in  the  State.  Because  a  dual 
system  (that  is,  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs)  may 
regulate  a  petitioner's  waste,  we  urge 
petitioners  to  contact  the  State 
regulatory  authority  to  establish  the 
status  of  their  wastes  under  the  State 
law. 

The  EPA  has  also  authorized  some 
States  (for  example,  Louisiana,  Georgia, 
Illinois)  to  administer  a  RCRA  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States  unless  that  State  makes  the  rule 
part  of  its  authorized  program.  If 
Eastman  transports  the  petitioned  waste 
to  or  manages  the  waste  in  any  State 
with  delisting  authorization,  Eastman 
must  obtain  delisting  authorization  from 
that  State  before  they  can  manage  the 
waste  as  nonhazardous  in  the  State. 

m.  Background 

A.  What  Is  the  History  of  the  Delisting 
Program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  Section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  They  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is,  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  listing  contained  in  §§  261.11(a)(2) 
or  {a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be  hazardous. 

For  this  reason,  §§  260.20  and  260.22 
provide  an  exclusion  procedure,  called 


delisting,  which  allows  persons  to  prove 
that  EPA  should  not  regulate  a  specific 
waste  from  a  particular  generating 
facility  as  a  hazardous  waste. 

B.  What  Is  a  Delisting  Petition,  and  ' 
What  Does  it  Require  of  a  Petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  State 
to  exclude  wastes  from  the  list  of 
hazardous  wastes.  The  facility  petitions 
the  Agency  because  they  do  not 
consider  the  wastes  hazardous  under 
RCRA  regulations. 

In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 
particvdar  facility  do  not  meet  any  of  the 
criteria  for  the  listed  wastes.  The  criteria 
for  which  EPA  lists  a  waste  are  in  Part 
261  and  in  the  background  documents 
for  the  listed  wastes. 

In  addition,  under  §  260.22,  a 
petitioner  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  characteristics  (that  is, 
ignitability,  reactivity,  corrosivity,  and 
toxicity)  and  present  sufficient 
information  for  EPA  to  decide  whether 
factors  other  than  those  for  which  the 
waste  was  listed  weirrant  retaining  it  as 
a  hazardous  waste.  (See  Part  261  and  the 
background  documents  for  the  listed 
wastes.) 

Generators  remain  obligated  under 
RCRA  to  confirm  whether  their  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes. 

C.  What  Factors  Must  EPA  Consider  in 
Deciding  Whether  To  Grant  a  Delisting 
Petition? 

Besides  considering  the  criteria  in 
§  260.22(a)  and  3001  (f)  of  RCRA,  42 
U.S.C.  §  6921(f),  and  in  the  background 
documents  for  the  listed  wastes,  EPA 
must  consider  any  factors  (including 
additional  constituents)  other  than  those 
for  which  we  listed  the  waste  if  a 
reasonable  basis  exists  that  these 
additional  factors  could  cause  the  waste 
to  be  hazardous. 

The  EPA  must  also  consider  as 
hazardous  wastes  mixtures  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treating,  storing,  or 
disposing  of  listed  hazardous  waste.  See 
§§  261.3(a)(2)(iii  and  iv)  and  (c)(2)(i), 
called  the  "mixture"  and  "derived- 
irova"  rules,  respectively.  These  wastes 
are  also  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded. 

The  "mixture"  and  "derived-from" 
rules  are  now  final,  after  having  been 
vacated,  remanded,  and  reinstated.  On 
December  6,  1991,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
vacated  the  "mixture/derived  bom" 


rules  and  remanded  them  to  EPA  on 
procedural  grounds.  See  Shell  Oil  Co.  v. 
EPA..  950  F.2d  741  (D.C.  Cfr.  1991).  EPA 
reinstated  the  mixture  and  derived-from 
rules,  and  solicited  comments  on  other 
ways  to  regulate  waste  mixtures  and 
residues.  See  57  FR  7628  (March  3, 
1992).  These  rules  became  final  on 
October  30,  1992.  See  (57  FR  49278). 
Consult  these  references  for  more 
information  about  mixtures  derived 
from  wastes. 

rv.  EPA's  Evaluation  of  the  Waste  Data 

A.  What  Waste  Did  Eastman  Petition 
EPA  To  Delist? 

On  February  4,  2000,  Eastman 
petitioned  the  EPA  to  exclude  from  the 
lists  of  hazardous  waste  contained  in 
§§  261.31  and  261.32,  a  waste  by- 
product (dewatered  sludge  from  the 
wastewater  treatment  plant)  which  falls 
under  the  classification  of  listed  waste 
because  of  the  "derived  from"  rule  in 
RCRA  40  CFR  261.3.  Specifically,  in  its 
petition,  Eastman  Chemical  Company, 
Texas  Operations,  located  in  Longview, 
Texas,  requested  that  EPA  grant  an 
exclusion  for  82,100  cubic  yards  per 
year  of  dewatered  sludge  resulting  from 
its  hazardous  waste  treatment  process. 
The  resulting  waste  is  listed,  in 
accordance  with  §261.3(c)(2)(i)  (i.e.,  the 
"derived  from"  rule). 

B.  What  Is  Eastman  Chemical  Company, 
and  What  Process  Does  it  use? 

Eastman  occupies  approximately 
6,000  acres  in  Longview,  Texas.  The 
facility  owns  and  operates  an  organic 
chemical  and  plastics  manufacturing 
facility  in  Longview,  Texas.  Diiring 
manufactiu-ing  operations,  various  waste 
waters  are  generated  such  as  process 
waste  water,  blowdowns  from  boilers, 
cooling  towers,  and  the  incinerators, 
and  some  storm  water.  Process  waste 
waters  from  the  facility,  blowdowns, 
recovered  ground  water,  leachate  from 
the  RCRA  hazardous  waste  landfill,  and 
some  storm  water  are  routed  to  an 
activated  sludge  wastewater  treatment 
plant  (WWTP).  A  sludge  is  generated 
from  the  waste  water  treatment  system, 
which  is  dewatered  and  is  currently 
sent  to  a  fluidized  bed  incinerator  (FBI) 
for  thermal  treatment.  The  resulting 
delisted  FBI  ash  is  disposed  of  in  a  solid 
waste  landfill. 

Influent  to  the  waste  water  treatment 
plant  is  a  combination  of  hazardous  and 
non-hazardous  waste.  Diuing  treatment 
of  the  influent  waste  water,  biological 
sludge  is  generated  and  dewatered.  The 
wastewater  treatment  sludge  currently 
falls  under  the  classification  of  listed 
waste  according  to  RCRA  40  CFR 
261.3(c)(2)(i)  because  of  the  "derived 


from"  rule.  The  waste  codes  of  the 
constituents  of  concern  are  EPA 
Hazardous  Waste  Nos.  FOOl,  F002, 
F003,  F005,  K009,  KOlO,  UOOl,  U002, 


U028,  U031,  U069,  U088,  Ull2,  Ull5, 
U117,  U122,  U140,  U147,  Ul54,  U159, 
U161,  U220,  U226,  U239  and  U359. 


Table  1  lists  the  constituents  of 
concern  for  these  waste  codes. 


Table  1.— Hazardous  Waste  Codes  Associated  with  Waste  Streams 


Waste  code 


FOCI 

F002 

F003 
FOGS 
K009 
K010 
U001 
U002 
U028 
U031 
U069 
U088 
U112 
U115 
U117 
U122 
U140 
U147 
U154 
U159 
U161 
U220 
U226 
U239 
U359 


Basis  for  characteristics/listing 


Tetrachloroethylene,  methylene  chloride,  trichloroethylene,  1,1,1-  Irichloroethane,  cartwn  tetrachloride  chlorinated  tluo- 
rocaftX)ns. 

Tetrachloroethylene,  methylene  chloride,  trichloroethylene,  1,1,1-  trichloroethane,  1,1.2-trichloroethane,  chlorobenzene 

1 , 1 ,2-  trichloro-1 ,2,2-trichlorofluoroethane,  orthodichlorobenzene,  trichlorofluoromefhane. 
Not  applicable. 

Toluene,  methyl  ethyl  ketone,  carbon  disulfide,  isobutanol.  pyridine,  2-ethoxyethanol,  benzene,  2-nitropropane, 
Chloroform,  formaldehyde,  methylene  chlonde.  methyl  chloride,  paraldehyde,  fomiic  acid. 
Chlorofomi,  formaldehyde,  methylene  chloride,  methyl  chloride,  paraldehyde,  fomiic  acid  chloroacetaldehyde 
Acetaldehyde. 
Acetone. 

Bis(2-ethylhexyl)  phthalate. 
n-Butyl  alcohol. 
Dibutyl  phthalate. 
Di-ethyl  phthalate. 
Ethyl  acetate. 
Ethylene  Oxide. 

Ethyl  ether.  J 

Formaldehyde. 
Isobutyl  alcohol. 
Maleic  anhydride. 
Methanol. 

Methyl  ethyl  ketone. 
Methyl  isobutyl  ketone. 
Toluene. 

1,1,1  Trichloroethane  (Methyl  chloroform). 
Xylene. 
Ethylene  Glycol  monoethyl  ether. 


C.  How  Did  Eastman  Sample  and 
Analyze  the  Waste  Data  in  This 
Petition? 

To  support  its  petition,  Eastman 
submitted: 

(1)  descriptions  of  its  waste  water 
treatment  system  associated  with 
petitioned  wastes; 

(2)  results  of  the  total  constituent  list 
for  40  CFR  Part  264  Appendix  K 
volatiles,  semivolatiles,  and  metals 
except  pesticides,  herbicides,  and  PCBs; 

(3)  results  of  the  constituent  list  for 
Appendix  IX  on  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  extract  for 
volatiles,  semivolatiles,  and  metals; 

(4)  results  for  reactive  sulfide, 

(5)  results  for  reactive  cyanide; 

(6)  results  for  pH; 

(7)  results  of  the  metals 
concentrations  using  multiple  pH 
extraction  fluids; 

(8)  information  and  results  from 
testing  of  the  fluidized  bed  incinerator's 
compliance  testing  and 

(9)  results  from  oil  and  grease 
analysis. 

D.  What  Were  the  Results  of  Eastman's 
Analysis? 

The  EPA  believes  .that  the 
descriptions  of  the  Eastman  hazardous 
waste  process  and  analytical 


characterization  provide  a  reasonable 
basis  to  grant  Eastman's  petition  for  an 
exclusion  of  the  wastewater  treatment 
sludge.  The  EPA  believes  the  data 
submitted  in  support  of  the  petition 
show  Eastman's  process  can  render  the 
wastewater  treatment  sludge  non- 
hazardous.  The  EPA  has  reviewed  the 
sampling  procedures  used  by  Eastman 
and  has  determined  they  satisfy  EPA 
criteria  for  collecting  representative 
samples  of  the  variations  in  constituent 
concentrations  in  the  wastewater 
treatment  sludge.  The  data  submitted  in 
support  of  the  petition  show  that 
constituents  in  Eastman's  waste  are 
presently  below  health-based  levels 
used  in  the  delisting  decision-making. 
The  EPA  believes  that  Eastmeui  has 
successfully  demonstrated  that  the 
wastewater  treatment  sludge  is  non- 
hazardous. 

Eastman  Chemical  also  conducted 
additional  sampling  at  the  pHs  of  4.93, 
7.0,  and  10.1  to  simulate  whether  the 
wastes  would  remain  stable  if  disposed 
in  a  wide  range  of  landfill  pH 
environments.  The  highest  level  of 
leaching  occurred  at  pH  4.93.  The 
leachate  concentrations  for  barium, 
nickel  and  zinc  were  below  the 
maximiun  leachate  concentration  listed 
in  Table  II. 


Eastman  also  provide  data  fit)m  its 
1998  trial  bum  to  demonstrate  that  the 
FBI  incinerator  met  the  required  organic 
destruction  and  removal  efficiency  for 
RCRA  incinerators  and  that  the  unit  also 
met  the  Boiler  and  Industrial  Furnace 
Tier  I  limits  for  metals. 

E.  How  did  EPA  Evaluate  the  Risk  of 
Delisting  the  Waste? 

For  this  delisting  determination,  EPA 
used  such  information  gathered  to 
identifj'  plausible  exposiu^  routes  (i.e., 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  EPA  determined 
that  disposal  in  a  Subtitle  D  landfill  is 
the  most  reasonable,  worst-case  disposal 
scenario  for  Eastman's  petitioned  waste. 
EPA  applied  the  Delisting  Risk 
Assessment  Software  (DRAS)  described 
above,  to  predict  the  maximum 
allowable  concentrations  of  hazardous 
constituents  that  may  release  from  the 
petitioned  waste  after  disposal  and 
determined  the  potential  impact  of  the 
disposal  of  Eastman's  petitioned  waste ' 
on  human  health  and  the  environment. 
In  assessing  potential  risks  to  ground 
water,  EPA  used  the  maximum 
estimated  waste  volumes  and  the 
maximum  reported  extract 
concentrations  as  inputs  to  the  DRAS 
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program  to  estimate  the  constituent 
concentrations  in  the  grounci  water  at  a 
hypothetical  receptor  well  down 
gradient  from  the  disposal  site.  Using 
the  established  an  acceptable  risk  level 
(carcinogenic  risk  of  10  -  ^  and  non- 
cancer  hazard  index  of  0.1),  the  DRAS 
program  can  back-calculate  the 
acceptable  receptor  well  concentrations 
(referred  to  as  compliance-point 
concentrations)  using  standard  risk 
assessment  algorithms  and  Agency 
health-based  niunbers.  Using  the 
maximum  compliance-point 
concentrations  and  the  EPACMTP  fate 
and  transport  modeling  factors,  the 
DRAS  further  back-calculates  the 
maximum  permissible  waste  constituent 
concentrations  not  expected  to  exceed 
the  compliance-point  concentrations  in 
groundwater. 

The  EPA  believes  that  the  EPACMTP 
fate  and  transport  model  represents  a 
reasonable  worst-case  scenario  for 
possible  ground  water  contamination 
resulting  from  disposal  of  the  petitioned 
waste  in  a  landfill,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  some  reasonable  worst-case  scenario 
resulted  in  conservative  values  for  the 
compliance-point  concentrations  and 
ensured  that  the  waste,  once  removed 
from  hazardous  waste  regiilation,  may 
not  pose  a  significant  threat  to  human 
health  or  the  environment. 

Similarly,  the  DRAS  used  the 
maximum  estimated  waste  volumes  and 
the  maximum  reported  total 
concentrations  to  predict  possible  risks 
associated  with  releases  of  waste 
constituents  through  surface  pathways 
(e.g.,  volatilization  or  wind-blown 
particulate  from  the  landfill).  As  in  the 
ground  water  analyses,  the  DRAS  uses 
the  established  acceptable  risk  level,  the 
health-based  data  and  standard  risk 
assessment  and  exposiu'e  algorithms  to 
predicts  maximum  compliance-point 
concentrations  of  waste  constituents  at 
a  hypothetical  point  of  exposine.  Using 
fate  and  transport  equations,  the  DRAS 
uses  the  maximum  compliance-point 
concentrations  and  back-calculates  the 
maximum  allowable  waste  constituent 
concentrations  (or  "delisting  levels").  In 
most  cases,  because  a  delisted  waste  is 
no  longer  subject  to  hazardous  waste 


control,  EPA  is  generally  unable  to 
predict,  and  does  not  presently  control, 
how  a  petitioner  will  meuiage  a  waste 
after  delisting.  Therefore,  EPA  currendy 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors 
when  applying  the  fate  and  transport 
model. 

The  EPA  also  considers  the 
applicability  of  ground  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  Eastman 
has  never  directly  disposed  of  this 
material  in  its  solid  waste  landfill,  so  no 
representative  data  exists.  Therefore, 
EPA  has  determined  that  it  would  be 
uimecessary  to  request  ground  water 
monitoring  data. 

From  the  evaluation  of  Eastman's 
delisting  petition,  EPA  developed  a  list 
of  constituents  for  the  verification 
testing  conditions.  Proposed  maximum 
allowable  teachable  concentrations  for 
these  constituents  were  derived  by  back- 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  fate 
and  transport  model  for  a  landfill 
management  scenario.  These 
concentrations  (i.e.,  "delisting  levels") 
are  part  of  the  proposed  verification 
testing  conditions  of  the  exclusion. 

The  EPA  believes  that  the 
descriptions  of  Eastman's  hazardous 
waste  process  and  emalytical 
characterization,  in  conjunction  with 
the  proposed  testing  requirements  (as 
discussed  later  in  this  notice)  provide  a 
reasonable  basis  to  conclude  that  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  petitioned  waste 
will  be  substantially  reduced  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.  Thus,  EPA  should  grant 
Eastman's  petition  for  a  conditional 
exclusion  of  the  wastewater  treatment 
sludge. 

The  EPA  Region  6  Delisting  Program 
guidance  document  states  that  the 
appropriate  fate  and  effect  model  will  be 
used  to  determine  the  effect  the 
petitioned  waste  could  have  on  human 
health  if  it  is  not  managed  as  a 
hazardous  waste.  Specifically,  the 
model  considers  the  maximum 
estimated  waste  volume  and  the 
maximum  reported  leachate 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
ground  water  at  a  hypothetical  receptor 


well  downgradient  from  the  disposal 
site.  The  calculated  receptor  well 
concentrations  (referred  to  as 
compliance-point  concentrations)  are 
then  compared  directly  to  the  health- 
based  levels  used  in  delisting  decision- 
making for  hazardous  constituents  of 
concern.  EPA  Region  6  is  proposing  the 
DRAS  as  the  appropriate  model  for  this 
delisting.  This  subsection  presents  an 
evaluation  of  the  potential  for  ground 
water  contamination  for  the  petitioned 
waste  using  the  DRAS. 

The  EPA  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  Eastman's 
wastewater  treatment  sludge.  The  EPA 
decided,  based  on  the  information 
provided  in  the  petition,  that  disposal  of 
the  wastewater  treatment  sludge  in  a 
municipal  solid  waste  landfill  is  the 
most  reasonable,  worst-Case  scenario  for 
the  wastewater  treatment  sludge.  Under 
a  landfill  disposal  scenario,  the  major 
exposure  route  of  concern  for  any 
hazardous  constituents  would  be 
ingestion  of  contaminated  ground  water. 
The  EPA,  therefore,  evaluated  Eastman's 
petitioned  waste  using  DRAS  which 
predicts  the  potential  for  ground  water 
contamination  from  waste  placed  in  a 
landfill. 

For  the  evaluation  of  Eastman's 
petitioned  waste,  EPA  used  the  DRAS  to 
evaluate  the  mobility  of  the  hazardous 
constituents  detected  in  the  extract  of 
samples  of  Eastman's  wastewater 
treatment  sludge.  Total  analysis  was 
also  utilized  for  the  wastewater 
treatment  sludge.  The  maximum  annual 
waste  volume  for  Eastman  is  82,100 
cubic  yards  per  year.  The  DAFs  are 
currendy  calculated  assuming  an 
ongoing  process  generates  waste  for  20 
years. 

Analytical  data  for  the  wastewater 
treatment  sludge  samples  were  used  in 
the  model.  The  data  summaries  for 
detected  constituents  are  presented  in 
Tables  II  and  IH. 

The  EPA's  evaluation  of  the 
wastewater  treatment  sludge  is  based  on 
the  maximum  reported  Total  and  TCLP 
concentrations  (See  Table  II).  Based  on 
the  DRAS,  the  petitioned  waste  should 
be  delisted  because  no  constituents  of 
concern  exceed  the  delisting 
concentrations. 


Table  II.— Maximum  Total  and  TCLP  Constituent  Concentrations  Wastewater  Treatment  Sludge  ^ 


Constituent 

Total  Con- 
stituent Anal- 
yses (mg/kg) 

TCLP  Leachate 

Concentration 

(mg/l) 

Antimony     ; 

1.5 
13 
2.5 

<0.050 

Barium                                                                      

0.083 

Chromium  

<0.010 

Table  II.— Maximum  Total  and  TCLP  Constituent  Concentrations  Wastewater  Treatment  Sludge  ^— 

Continued 


Constituent 


Cot)alt 

Lead  

Mercury  

Nickel  

Selenium  

Silver  

Vanadium 

Zinc 

Acenaphthene 

Acetone 

bis(2-ethylhexyl)  phthlate 

2-Butanone  

Chloroform  

Fluorene .?.■. 

Methanol  

Methylene  Chloride 

2-Methyl  naphthalene  

Naphthalene 


Total  Con- 
stituent Anal- 
yses (mg/kg) 


3.5 

2.1 

0.067 
20 

1.5 

0.18 

1.7 
97 

1.8 
<2.5 

4.1 
<2.5 
<0.25 

2.0 

0.052 
<0.25 

7.4 

5.5 


TCLP  Leachate 

Concentration 

(mg/l) 


0.062 
<0.050 
<0.0015 

0.18 

0.065 
<0.005 

0014 

1,7 
<0.010 

4.0 
<0.010 

1.4 

0.009 
<0.010 
<5.0 

015 
<0.010 
<0.010 


1  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  reoresent  the 
specrfk;  levels  found  in  one  sample. 


Table  III.— Maximum  Allowable 
Concentrations  of  Constituents 
IN  Leachate 


Constituent 


Antimony 

Barium  

Chromium  

Cobalt  

Lead 

Mercury 

Nickel  

Selenium 

Silver 

Vanadium 

Zinc  

Acenaphthene 

Acetone 

bis(2-ethylhexyl)  phthlate 

2-Butanone  

Chloroform  

Fluorene 

Methanol  

Methylene  Chloride 

Naphthalene  


Maximum  allow- 
able leachate 
concentration 
(mg/l) 


0.0515 

7.3 

5.0 

2.25 

5.0 

0.00115 

2.83 

0.22 

0.384 

2.11 
28 

1.25 

7.13 

0.28 
48.2 

0.0099 

0.55 
35.7 

0.486 

0.0321 


F.  What  Did  EPA  Conclude  About 
Eastman 's  Analysis? 

The  EPA  concluded,  after  reviewing 
Eastman's  processes  that  no  other 
hazardous  constituents  of  concern,  other 
than  those  for  which  tested,  are  likely  to 
be  present  or  formed  as  reaction 
products  or  by  products  in  Eastman's 
waste.  In  addition,  on  the  basis  of 
explanations  and  analytical  data 
provided  by  Eastman,  pursuant  to 
§  260.22,  die  EPA  concludes  diat  die 
petitioned  waste  does  not  exhibit  any  of 
the  characteristics  of  ignitability, 


corrosivity,  or  reactivity.  See  §§  261.21, 
261.22,  and  261.23,  respectively. 

G.  What  Other  Factors  Did  EPA 
Consider? 

During  the  evaluation  of  Eastman's 
petition,  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  non-ground  water  routes  (i.e.,  air 
emission  and  surface  runoff).  With 
regard  to  airborne  dispersion  in 
particular,  EPA  believes  that  exposure 
to  afrbome  contaminants  from 
Eastman's  petitioned  waste  is  unlikely. 
Therefore,  no  appreciable  air  releases 
are  likely  from  Eastman's  waste  imder 
any  likely  disposal  conditions.  The  EPA 
evaluated  the  potential  hazards 
residting  from  the  unlikely  scenario  of 
airborne  exposure  to  hazardous 
constituents  released  from  Eastman's 
waste  in  an  open  landfill.  The  results  of 
this  worst-case  analysis  indicated  that 
there  is  no  substantial  present  or 
potential  hazard  to  human  health  and 
the  environment  from  airborne  exposure 
to  constituents  from  Eastman's 
Wastewater  treatment  sludge.  A 
description  of  EPA's  assessment  of  the 
potential  impact  of  Eastman's  waste, 
regarding  airborne  dispersion  of  waste 
contaminants,  is  presented  in  the  RCRA 
public  docket  for  today's  proposed  rule, 
F-00-TXDEL-TXEASTMAN. 

The  EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  a 
surface  water  route.  The  EPA  believes 
that  containment  structiu-es  at 
mimicipal  solid  waste  landfills  can 
effectively  control  surface  water  runoff, 
as  the  Subtide  D  regulations  (See  56  FR 
50978,  October  9,  1991)  prohibit 
pollutant  discharges  into  siuface  waters. 


Furthermore,  the  concentrations  of  any 
hazardous  constituents  dissolved  in  the 
runoff  will  tend  to  be  lower  than  the 
levels  in  the  TCLP  leachate  analyses 
reported  in  today's  notice  due  to  the 
aggressive  acidic  medium  used  for 
extraction  in  the  TCLP.  The  EPA 
believes  that,  in  general,  leachate 
derived  frt)m  the  waste  is  unlikely  to 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
saturated  subsurface  where  dilution  and 
attenuation  of  hazardous  constituents 
will  also  occur.  Leachable 
concentrations  provide  a  direct  measure 
of  solubility  of  a  toxic  constituent  in 
water  and  are  indicative  of  the  fraction 
of  the  constituent  that  may  be  mobilized 
in  surface  water  as  well  as  ground 
water. 

Based  on  the  reasons  discussed  above, 
EPA  believes  that  the  contamination  of 
surface  water  through  runoff  from  the 
waste  disposal  area  is  very  luilikely. 
Nevertheless,  EPA  evaluated  the 
potential  impacts  on  surface  water  if 
Eastman's  waste  were  released  from  a 
mimicipal  solid  waste  landfill  through 
runoff  and  erosion.  See  the  RCRA  public 
docket  for  today's  proposed  rule  for 
further  information  on  the  potential 
surface  water  impacts  from  runoff  rr'd 
erosion.  The  estimated  levels  of  the 
hazardous  constituents  of  concern  in 
surface  water  would  be  well  below 
health-based  levels  for  human  health,  as 
well  as  below  EPA  Chronic  Water 
Quality  Criteria  for  aquatic  organisms 
(USEPA,  OWRS,  1987).  The  EPA, 
therefore,  concluded  that  Eastman's 
wastewater  treatment  sludge  is  not  a 
present  or  potential  substantial  hazard 
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to  human  health  and  the  environment 
via  the  surface  water  exposure  pathway. 

H.  What  Is  EPA  s  Evaluation  of  This 
Delisting  Petition? 

The  descriptions  of  Eastman's 
hazardous  waste  process  and  analytical 
characterization,  with  the  proposed 
verification  testing  requirements  (as 
discussed  later  in  this  notice),  provide 
a  reasonable  basis  for  EPA  to  grant  the 
exclusion.  The  data  submitted  in 
support  of  the  petition  show  that 
constituents  in  the  waste  are  below  the 
maximum  allowable  leachable 
concentradons  (see  Table  III).  We 
believe  Eastman's  process  will 
substantially  reduce  the  Ukelihood  of 
migration  of  hazardous  constituents 
from  the  petitioned  waste.  Eastman's 
process  also  minimizes  short-term  and 
long-term  threats  from  the  petitioned 
waste  to  human  health  and  the 
environment. 

Thus,  EPA  believes  we  should  grant 
Eastman  an  exclusion  for  the 
wastewater  treatment  sludge.  The  EPA 
believes  the  data  submitted  in  support 
of  the  petition  show  Eastman's  process 
can  render  the  wastewater  treatment 
sludge  nonhazardous. 

We  have  reviewed  the  sampling 
procedures  used  by  Eastman  and  have 
determined  they  satisfy  EPA  criteria  for 
collecting  representative  samples  of 
variable  constituent  concentrations  in 
the  wastewater  treatment  sludge.  The 
data  submitted  in  support  of  the  petition 
show  that  constituents  in  Eastman's 
waste  are  presently  below  the 
compliance  point  concentrations  used 
in  the  delisting  decision-making  and 
would  not  pos6  a  substantial  hazard  to 
the  environment.  The  EPA  believes  that 
Eastman  has  successfully  demonstrated 
that  the  wastewater  treatment  sludge  is 
nonhazardous. 

The  EPA  therefore,  proposes  to  grant 
a  conditional  exclusion  to  the  Eastman 
Chemical  Company,  in  Longview, 
Texas,  for  the  wastewater  treatment 
sludge  described  in  its  petition.  The 
EPA's  decision  to  conditionally  exclude 
this  waste  is  based  on  descriptions  of 
the  treatment  activities  associated  with 
the  petitioned  waste  and 
characterization  of  the  wastewater 
treatment  sludge. 

If  we  finalize  the  proposed  rule,  the 
Agency  will  no  longer  regulate  the 
petitioned  waste  under  parts  262 
through  268  and  the  permitting 
standards  of  part  270. 

V.  Next  Steps 

A.  With  What  Conditions  Must  the 
Petitioner  Comply? 

The  petitioner,  Eastman,  must  comply 
with  the  requirements  in  40  CFR  part 


261,  Appendix  IX,  Tables  1,  2,  and  3. 
The  text  below  gives  the  rationale  and 
details  of  those  requirements. 

(1)  Delisting  Levels 

This  paragraph  provides  the  levels  of 
constituents  for  which  Eastman  must 
test  the  leachate  from  the  wastewater 
treatment  sludge,  below  which  these 
wastes  would  be  considered 
nonhazardous. 

The  EPA  selected  the  set  of  inorganic 
and  organic  constituents  specified  in 
Paragraph  (1)  because  of  information  in 
the  petition.  We  compiled  the  list  from 
the  composition  of  the  waste, 
descriptions  of  Eastman's  treatment 
process,  previous  test  data  provided  for 
the  waste,  and  the  respective  health- 
based  levels  used  in  delisting  decision- 
making. 

These  delisting  levels  correspond  to 
the  allowable  levels  measiued  in  the 
TCLP  extract  of  the  waste. 

(2)  Waste  Holding  and  Handling 

The  purpose  of  this  paragraph  is  to 
ensure  that  any  wastewater  treatment 
sludge  which  might  contain  hazardous 
levels  of  inorganic  and  organic 
constituents  are  managed  and  disposed 
of  in  accordance  with  Subtitle  C  of 
RCRA.  If  EPA  determines  that  the  data 
collected  under  this  condition  do  not 
support  the  data  provided  in  the 
petition,  the  exclusion  will  not  cover 
the  petitioned  waste. 

(3)  Verification  Testing  Requirements 

Although  the  wastewater  treatment 
sludge  would  be  considered  delisted 
upon  promulgation  of  the  final  rule, 
EPA  believes  that  conditional  testing 
requirements  are  still  warranted  to 
ensure  continued  effectiveness  of  the 
treatment  process.  During  the  initial 
verification  period,  which  is  described 
in  paragraph  (3)(A),  Eastman  must 
perform  quarterly  sampling  for  a  period 
of  one  year  to  maintain  the  delisted 
status  of  the  waste.  As  an  additional 
condition  of  the  initial  verification 
period,  the  waste  must  continue  to  be 
processed  in  the  incinerator  prior  to 
disposal  in  a  landfill.  After  successful 
completion  of  the  initial  verification 
period,  which  is  12  months  from  the 
date  of  promulgation,  the  subsequent 
verification  period,  which  is  described 
in  paragraph  (3)(B),  will  begin.  During 
the  subsequent  verification  period,  the 
waste  may  be  either  directly  disposed  in 
a  landfill  or  disposed  as  an  ash  in  a 
landfill  with  prior  incineration. 

(A)  Testing:  The  EPA  believes  that 
quarterly  sampling  of  this  waste  is 
adequate  for  a  facility  to  collect 
sufficient  data  to  verify  that  the  data 
provided  for  the  wastewater  treatment 


sludge  in  the  2000  petition,  is 
representative.  Eastman  may  dispose  of 
the  sludge  as  a  non-hazardous  waste  , 
during  the  initial  verification  period  if 
the  waste  is  processed  as  described  in 
the  1996  delisting  exclusion  and  meets 
the  exclusion  levels  of  the  fluidized  bed 
incinerator  ash. 

If  the  data  from  the  initial  verification 
period  demonstrate  that  the  treatment 
process  is  effective,  Eastman  may 
request  subsequent  verification  testing. 
EPA  will  notify  Eastman,  in  writing,  if 
and  when  it  may  replace  the  testing 
conditions  in  paragraph(3)(A)(i)  with 
the  testing  conditions  in  (3)(B). 

(B)  Subsequent  Verification  Testing: 
The  EPA  believes  that  the 
concentrations  of  the  constituents  of 
concern  in  the  wastewater  treatment 
sludge  may  vary  over  time.  As  a  result, 
to  ensure  that  Eastman's  treatment 
process  can  effectively  handle  any 
variation  in  constituent  concentrations 
in  the  waste,  we  are  proposing  a 
subsequent  verification  testing 
condition. 

The  proposed  subsequent  testing 
would  verify  that  Eastman  wastes  are 
similar  to  those  sludges  generated 
during  the  initied  verification  testing.  It 
would  also  verify  that  the  wastewater 
treatment  sludge  does  not  exhibit 
unacceptable  levels  of  toxic 
constituents.  Eastman  would  begin 
annual  sampling  on  the  anniversary 
date  of  the  final  exclusion. 

(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow  Eastman 
the  flexibility  of  modifying  its  processes 
(for  example,  changes  in  equipment  or 
changes  in  operating  conditions)  to 
improve  its  treatment  process.  However, 
Eastman  must  prove  the  effectiveness  of 
the  modified  process  and  request 
approval  from  the  EPA.  Eastman  must 
manage  wastes  generated  during  the 
new  process  demonstration  as 
hazardous  waste  until  they  have 
obtained  written  approval  and 
Paragraph  (3)  is  satisfied. 

(5)  Data  Submittals 

To  provide  appropriate 
documentation  that  Eastman's  facility  is 
properly  treating  the  waste,  Eastman 
must  compile,  simimarize,  and  keep 
delisting  records  on-site  for  a  minimum 
of  five  years.  They  should  keep  all 
analytical  data  obtained  through 
Paragraph  (3)  including  quality  control 
information  for  five  years.  Paragraph  (5) 
requires  that  Eastman  furnish  these  data 
upon  request  for  inspection  by  any 
employee  or  representative  of  EPA  or 
the  State  of  Texas. 

If  the  proposed  exclusion  is  made 
final,  it  will  apply  only  to  82,100  cubic 


yards  of  wastewater  treatment  sludge, 
generated  annually  at  the  Eastman 
facility  after  successful  verification  y*^ 
testing. 

We  would  require  Eastman  to  file  a 
new  delisting  petition  imder  any  of  the 
following  circumstcUices: 

(a)  If  it  uses  any  new  manufacturing 
or  production  process(es),  or 
significantiy  change  from  the  ciurent 
process(es)  described  in  its  petition;  or 

(b)  If  it  makes  any  changes  that  could 
affect  the  composition  or  type  of  waste 
generated. 

Eastman  must  manage  waste  volumes 
greater  than  82,100  cubic  yards  of 
wastewater  treatment  sludge  as 
hazardous  until  we  grant  a  new 
exclusion. 

If  this  exclusion  becomes  final, 
Eastman's  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  SubtiUe  C  jurisdiction. 
Eastman  would  be  required  to  either 
treat,  store,  or  dispose  of  the  waste  in  an 
on-site  facility  that  has  a  State  permit, 
license,  or  is  registered  to  manage 
municipal  or  industrial  solid  waste.  If 
not,  Eastman  must  ensure  that  it 
deUvers  the  waste  to  an  off-site  storage, 
treatment,  or  disposal  facilify  that  has  a 
State  permit,  license,  or  is  registered  to 
manage  municipal  or  industrial  solid 
waste. 

(6)  Reopener  Language 

The  purpose  of  Paragraph  6  is  to 
require  Eastman  to  disclose  new  or 
different  information  related  to  a 
condition  at  the  facifity  or  disposal  of 
the  waste  if  it  is  pertinent  to  the 
delisting.  Eastman  must  also  use  this 
procedure,  if  the  waste  sample  in  the 
annual  testing  fails  to  meet  the  levels 
foimd  in  Paragraph  1 .  This  provision 
will  allow  EPA  to  reevaluate  the 
exclusion  if  a  source  provides  new  or 
additional  information  to  the  Agency. 
The  EPA  will  evaluate  the  information 
on  which  we  based  the  decision  to  see 
if  it  is  still  correct,  or  if  cfrcumstances 
have  changed  so  that  the  information  is 
no  longer  correct  or  would  cause  EPA  to 
deny  the  petition  if  presented.  This 
provision  expressly  requires  Eastman  to 
report  differing  site  conditions  or 
assumptions  used  in  the  petition  in 
addition  to  failure  to  meet  the  annual 
testing  conditions  within  10  days  of 
discovery.  If  EPA  discovers  such 
information  itself  or  from  a  thfrd  party, 
it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  at  §  268.6. 

The  EPA  believes  that  we  have  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act,  5  U.S.C. 


§  551  (1978)  et  seq.,  to  reopen  a  delisting 
decision.  We  may  reopen  a  delisting 
decision  when  we  receive  new 
information  that  calls  into  question  the 
assumptions  imderlying  the  delisting. 

The  Agency  believes  a  clear  statement 
of  its  authorify  in  delistings  is  merited 
in  light  of  Agency  experience.  See 
Reynolds  Metals  Company  at  62  FR 
37694  (July  14,  1997)and  62  FR  63458 
(December  1, 1997)  where  the  delisted 
waste  leached  at  greater  concentrations 
in  the  environment  than  the 
concentrations  predicted  when 
conducting  the  TCLP,  thus  leading  the 
Agency  to  repeal  the  delisting.  If  an 
immediate  threat  to  human  health  and 
the  environment  presents  itself,  EPA 
will  continue  to  address  these  situations 
case  by  case.  Where  necessary,  EPA  will 
make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  §  553 
(b). 

(7)  Notification  Requirements 

In  order  to  adequately  track  wastes 
that  have  been  delisted,  EPA  is 
requfring  that  Eastman  provide  a  one- 
time notification  to  any  State  regulatory 
agency  through  which  or  to  which  the 
delisted  waste  is  being  carried.  Eastman 
currently  intends  to  manage  the 
petitioned  waste  on-site.  This 
notification  requirement  must  be  met  if 
the  waste  is  transported  off-site. 
Eastman  must  provide  this  notification 
within  60  days  of  commencing  this 
activity. 

B.  What  Happens  if  Eastman  Violates 
the  Terms  and  Conditions? 

If  Eastman  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  will  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  immediate  threat  to  hiunan  health 
and  the  envfronment,  the  Agency  will 
evaluate  the  need  for  enforcement 
activities  on  a  case-by-case  basis.  The 
Agency  expects  Eastman  to  conduct  the 
appropriate  waste  analysis  and  comply 
with  the  criteria  explained  above  in 
Paragraphs  3,  4,  5  and  6  of  the 
exclusion. 

VI.  Public  Comments 

A.  How  Can  I  as  an  Interested  Party 
Submit  Comments?  ^ 

The  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Please  send  three  copies  of  your 
conunents.  Send  two  copies  to  William 
Gallagher,  Delisting  Section. 
Multimedia  Planning  and  Permitting 
Division  (6PD-0),  Environmental 
Protection  Agency  (EPA),  1445  Ross 
Avenue,  Dallas.  Texas  75202.  Send  a 
third  copy  to  the  Texas  Natiaral 


Resource  Conservation  Commission, 
12100  Park  35  Circle,  Austin,  Texas 
78753.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
"F-00-TXDEL-EASTMAN." 

You  should  submit  requests  for  a 
hearing  to  Carl  Edlund,  Director, 
Multimedia  Planning  and  Permitting 
Division  (6PD),  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202. 

B.  How  May  I  Review  the  Docket  or 
Obtain  Copies  of  the  Proposed 
Exclusion? 

You  may  review  the  RCRA  regulatory 
docket  for  this  proposed  rule  at  the 
Environmental  Protection  Agency 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202.  It  is  available  for  viewing 
in  the  EPA  Freedom  of  Information  Act 
Review  Room  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fifteen  cents  per  page  for  additional 
copies. 

Vn.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"simificant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  irom  EPA's  lists  of 
hazardous  wastes,  thus  enabling  a 
facilify  to  manage  its  waste  as 
nonhazardous. 

Because  there  is  no  additional  impact 
from  today's  proposed  nde,  this 
proposal  woiild  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  Section  (6)  of 
Executive  Order  12866. 

VIII.  Regulatory  Flexibility  Act 

Under  the  Regvdatory  Flexibility  Act, 
5  U.S.C.  601—612,  whenever  an  agency 
is  requfred  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regiilatory 
flexibilify  analysis  which  describes  the 
impact  of  the  rule  on  small  entiues  ithat 
is,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibilify 
analysis  is  required,  however,  if  the 
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Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

IX.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-511,  44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB 
Control  Number  2050-0053. 

X.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104-4,  which  was  signed 
into  law  on  March  22, 1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

When  such  a  statement  is  required  for 
EPA  rules,  under  section  205  of  the 
UMRA  EPA  must  identify  and  consider 
alternatives,  including  the  least  cosUy, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  EPA  must  select  that 
alternative,  unless  the  Administrator 
explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 

Before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifying 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  state,  local,  or  tribal  governments 
or  the  private  sector. 


The  EPA  finds  that  today's  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  tribal 
governments  or  the  private  sector.  In 
addition,  the  proposed  delisting 
decision  does  not  establish  any 
regulatory  requirements  for  small 
govenunents  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

XI.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to  E.O. 
13045  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866. 

Xn.  Executive  Order  13084 

Because  this  action  does  not  involve 
any  requirements  that  affect  Indieui 
Tribes,  the  requirements  of  section  3Cb) 
of  Executive  Order  13084  do  not  apply. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  that 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 

If  the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  Management  and 
Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation. 

In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  meaningful  and  timely 


input"  in  the  development  of  regulatory 
policies  on  matters  that  significantiy  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3fb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Xm.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  that  Agency  to 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

XIV.  Executive  Order  13132  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
impose  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 


State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
affects  only  one  facility. 


Lists  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
Waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(0 

Dated:  November!  7,  2000. 
Bill  Luthans, 

Deputy  Director,  Multimedia  Planning  and 
Permitting  Division,  Region  6. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 


PART  261— IDENTIRCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Tables  1,2,  and  3  of  Appendix 
IX  of  part  261  it  is  proposed  to  add  the 
following  waste  stream  in  alphabetical 
order  by  facility  to  read  as  follows: 

Appendix  K  to  Part  261— Waste 
Excluded  Under  §§  260.20  and  260.22. 


Table  1  .—Waste  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Eastman  Chemical  Company  Longview,  Texas 


Wastewater  treatment  sludge,  (at  a  maximum  generation  of  82,100  cubic  yards 
per  calendar  year)  generated  by  Eastman  (EPA  Hazardous  Waste  Nos  FOCI, 
F002,  F003,  FOGS  generated  at  Eastman. 

Eastman  must  implement  a  testing  program  that  meets  the  following  conditions 
for  the  exclusion  to  be  valid: 

(1)  Delisting  Levels:  All  concentrations  for  the  following  constituents  must  not 
exceed  the  following  levels  (mg/1).  For  tt)9  wastewater  treatment  sludge  con- 
stituents must  be  measured  in  the  waste  leachate  by  the  method  specified  in 
40  CFR  261 .24. 

(A)  Wastewater  treatment  sludge 
(i)   Inorganic  Constituents:  Antimony— 0.0515;   Barium— 7.30:  Cobalt— 2.25; 
Chromium— 5  0;    Lead— 5.00;    Mercury— 0.0015;    Nickel— 2.83:    Selenium— 
0.22;  Silver— 0.384:  Vanadium— 2.11;  Zinc— 28.0 

(ii)  Organic  Constituents:  Acenaphthene— 1.25;  Acetone— 7. 1 3:  bis(2- 
ethylhexylphthalate— 0.28;  2-butanone— 42  8;  Chlorofomv— 0  0099:  Fluo- 
rene— 0.55;  Methanol— 35.7;  Methylene  Chloride— 0.486;  naphthalene— 
0.0321 

(2)  Waste  Holding  and  Handling:  Eastman  may  dispose  of  the  waste  water 
treatment  sludge  if  it  meets  the  conditions  of  the  Eastman  delisting  exclusion 
found  in  40  CFR  Part  261,  Appendix  IX  Tables,  1,  2,  and  3  (September  25, 
1996).  If  the  waste  water  treatment  sludge  is  not  managed  in  the  manner 
above,  Eastman  must  manage  it  in  accordance  with  applicable  its  RCRA 
Subtitle  C  requirements.  If  the  levels  of  constituents  measured  in  the  samples 
of  the  waste  water  treatment  sludge  do  not  exceed  the  levels  set  forth  in 
Condition  (1),  then  the  waste  is  nonhazardous  and  may  be  managed  and  dis- 
posed of  in  accordance  with  all  applicable  solid  waste  regulations 

(3)  Verification  Testing  Requirements:  Eastman  must  perform  sample  collection 
and  analyses,  including  quality  control  procedures,  according  to  SW-846 
methodologies.  After  completion  of  the  initial  verification  period,  Eastman  may 
replace  the  testing  required  in  Condition  (3)(A)  with  the  testing  required  in 
Condition  (3)(B).  Eastman  must  continue  to  test  as  specified  in  Condition 
(3)(A)  until  and  unless  notified  by  EPA  in  writing  that  testing  in  Condition 
(3)(A)  may  be  replaced  by  Condition  (3)(B). 

(A)  Initial  Verification  Testing:  (i)  At  quarterty  intervals  for  one  year  after  the  final 
exclusion  is  granted,  Eastman  must  collect  and  analyze  composites  of  the 
wastewater  treatment  sludge  for  constituents  listed  in  Condition  (1) 

(B)  Subsequent  Venfication  Testing:  Following  termination  of  the  quarterty  test- 
ing, Eastman  must  continue  to  test  a  representative  composite  sample  for  all 
constituents  listed  in  Condition  (1)  on  an  annual  basis  (no  later  than  twelve 
months  after  the  final  exclusion). 

(4)  Changes  in  Operating  Conditions:  If  Eastman  significantly  changes  the  proc- 
ess which  generate(s)  the  waste(s)  and  which  may  or  could  affect  the  com- 
position or  type  waste(s)  generated  as  established  under  Condition  (1)  (by  il- 
lustration, but  not  limitation,  change  in  equipment  or  operating  conditions  of 
the  treatment  process).  Eastman  must  notify  the  EPA  in  wnting  and  may  no 
longer  handle  the  waste  generated  from  the  new  process  or  no  longer  man- 
age as  nonhazardous  until  the  waste  meet  the  delisting  levels  set  in  Condi- 
tion (1)  and  it  has  received  written  approval  to  do  so  from  EPA 

(5)  Data  Submittals:  Eastman  must  submit  or  maintain,  as  applicable,  the  infor- 
mation described  below.  If  Eastman  fails  to  submit  the  required  data  within 
the  specified  time  or  maintain  the  required  records  on-site  for  the  specified 
time,  EPA,  at  its  discretion,  will  consider  this  sufficient  basis  to  reopen  the  ex- 
clusion as  described  in  Condition  (6).  Eastman  must: 
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Facility 


Address 


Waste  description 


(A)  Submit  the  data  obtained  through  Condition  (3)  to  Mr.  William  Gallagher, 
Chief,  Region  6  Delisting  Program,  EPA,  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  Mail  Code,  (6PD-0)  within  the  time  specified. 

(B)  Compile  records  of  operating  conditions  and  analytical  data  from  Condition 
(3),  summarized,  and  maintained  on-site  for  a  minimum  of  five  years. 

(C)  Furnish  these  records  and  data  when  EPA  or  tfie  State  of  Texas  request 
them  for  inspection. 

(D)  Send  along  with  all  data  a  signed  copy  of  the  following  certification  state- 
ment, to  attest  to  the  truth  and  accuracy  of  the  data  submitted: 

"Under  civil  and  criminal  penalty  of  law  for  the  making  or  submission  of  false 
or  fraudulent  statements  or  representations  (pursuant  to  the  applicable  provi- 
sions of  the  Federal  Code,  which  include,  but  may  not  be  limited  to,  18 
U.S.C.  1001  and  42  U.S.C.  6928),  I  certify  that  the  information  contained  in  or 
accompanying  this  document  is  true,  accurate  and  complete. 
"As  to  the  (those)  identified  section(s)  of  this  document  for  which  I  cannot 
personally  verify  its  (their)  truth  and  accuracy,  I  certify  as  the  company  official 
having  supervisory  responsibility  for  the  persons  who,  acting  under  my  direct 
instructions,  made  the  verification  that  this  information  is  true,  accurate  and 
complete. 

"If  any  of  this  information  is  determined  by  EPA  in  its  sole  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon  conveyance  of  this  fact  to  the  com- 
pany, I  recognize  and  agree  that  this  exclusion  of  waste  will  be  void  as  if  it 
never  had  effect  or  to  the  extent  directed  by  EPA  and  that  the  company  will 
be  liable  for  any  actions  taken  in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the  company's  reliance  on  the  void  ex- 
clusion." 

(6)  Reopener  Language  (A)  If,  anytime  after  disposal  of  the  delisted  waste, 
Eastman  possesses  or  is  otherwise  made  aware  of  any  environmental  data 
(including  but  not  limited  to  leachate  data  or  groundwater  monitoring  data)  or 
any  other  data  relevant  to  the  delisted  waste  indicating  that  any  constituent 
identified  for  the  delisting  verification  testing  is  at  level  higher  than  the 
delisting  level  allowed  by  the  Regional  Administrator  or  his  delegate  in  grant- 
ing the  petition,  then  the  facility  must  report  the  data,  in  writing,  to  the  Re- 
gional Administrator  or  his  delegate  within  10  days  of  first  possessing  or 
being  made  aware  of  that  data. 

(B)  If  the  annual  testing  of  the  waste  does  not  meet  the  delisting  requirements 
in  Condition  (1),  Eastman  must  report  the  data,  in  writing,  to  the  Regional  Ad- 
ministrator or  his  delegate  within  10  days  of  first  possessing  or  being  made 
aware  of  that  data. 

(C)  If  Eastman  fails  to  submit  the  information  described  in  Conditions  (5),  (6)(A) 
or  (6)(B)  or  if  any  other  information  is  received  from  any  source,  tfie  Regional 
Administrator  or  his  delegate  will  make  a  preliminary  determination  as  to 
whether  the  reported  information  requires  Agency  action  to  protect  human 
health  or  the  environment.  Further  action  may  include  suspending,  or  revok- 
ing the  exclusion,  or  other  appropriate  response  necessary  to  protect  human 
health  and  the  environment. 

(D)  If  the  Regional  Administrator  or  his  delegate  detenmines  that  the  reported  in- 
formation does  require  Agency  action,  the  Regional  Administrator  or  his  dele- 
gate will  notify  the  facility  in  writing  of  the  actions  the  Regional  Administrator 
or  his  delegate  believes  are  necessary  to  protect  human  health  and  the  envi- 
ronment. The  notice  shall  include  a  statement  of  the  proposed  action  and  a 
statement  providing  the  facility  with  an  opportunity  to  present  information  as 
to  why  the  proposed  Agency  action  is  not  necessary.  The  facility  shall  have 
10  days  from  the  date  of  the  Regional  Administrator  or  his  delegate's  notice 
to  present  such  information 

(E)  Following  the  receipt  of  information  from  the  facility  described  in  Condition 
(6)(D)  or  (if  no  information  is  presented  under  Condition  (6)(D))  the  initial  re- 
ceipt of  information  described  in  Conditions  (5),  (6)(A)  or  (6)(B),  the  Regional 
Administrator  or  his  delegate  will  issue  a  final  written  determination  describing 
the  Agency  actions  that  are  necessary  to  protect  human  health  or  the  envi- 
ronment. Any  required  action  described  in  the  Regional  Administrator  or  his 
delegate's  determination  shall  become  effective  immediately,  unless  the  Re- 
gional Administrator  or  his  delegate  provides  otherwise. 

(7)  Notification  Requirements:  Eastman  must  do  following  before  transporting 
the  delisted  waste  off-site:  Failure  to  provide  this  notification  will  result  in  a 
violation  of  the  delisting  petition  and  a  possible  revocation  of  the  exclusion. 

(A)  Provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to 
which  or  through  which  they  will  transport  the  delisted  waste  described  above 
for  disposal,  60  days  before  beginning  such  activities. 

(B)  Update  the  one-time  written  notification  if  they  ship  the  delisted  waste  into  a 
different  disposal  facility. 


Table  1  .—Waste  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  descriptkxi 


Table  2.— Waste  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


Eastman  Chemical  Company  Longview.Texas 


Wastewater  treatment  sludge,  (at  a  maximum  generation  of  82,100  cubic  yards 
per  calendar  year)  (EPA  Hazardous  Waste  Nos.  K009,  K010)  generated  at 
Eastman.  Eastman  must  implement  the  testing  program  descritjed  in  Table  1 
of  this  Appendix.  Waste  Excluded  From  Non-Specifk:  Sources  for  the  petition 
to  be  valid. 


TABLE  3.— Waste  Excluded  From  Commercial  Chemical  Products,  Off  Specification  Species,  Container 

Residues,  and  Soil  Residues  Thereof 


Facility 


Address 


Waste  description 


Eastman  Chemical  Company  Longview,  Texas 


Wastewater  treatment  sludge,  (at  a  maximum  generatkni  of  82,100  cubic  yards 
per  calendar  year)  generated  by  Eastman  (EPA  Hazardous  Waste  Nos 
U001,  U002,  U028.  U031,  U069.  U088,  U112,  U115.  U117,  U122*  U140 
U147,  U154,  U159,  U161,  U220,  U226,  U239,  U359).  Eastman  must  impte^ 
ment  the  testing  program  described  in  Table  1  of  this  Appendix  Waste  Ex- 
cluded From  Non-Specific  Sources  for  the  petitkjn  to  be  valid. 
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BILLING  CODE  656&-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[FRL-6910-9] 

Land  Disposal  Restrictions:  Notice  of 
Intent  to  Grant  a  Site-Specific 
Treatment  Variance  to  Dupont 
Environmental  Treatment — Chamt}ers 
Works  Wastewater  Treatment  Plant, 
Deepwater,  New  Jersey 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  proposing  to 
grant  a  site-specific  treatment  variance 
from  the  Land  Disposal  Restrictions 
(LDR)  standards  for  wastewater 
treatment  sludge  generated  at  the 
Dupont  Environmental  Treatment 
(DET) — Chambers  Works  Wastewater 
Treatment  Plant  located  in  Deepwater, 
New  Jersey.  This  sludge  is  derived  from 
the  treatment  of  multiple  listed, 
including  K088,  and  characteristic 
hazardous  waste.  DET  requests  this 


treatment  variance  because  they 
contend  that  the  chemical  properties  of 
the  sludge  differ  significantly  from  the 
waste  used  to  establish  the  LDR 
treatment  standard  for  arsenic  in  K088 
nonwastewaters.  Accordingly,  we 
propose  to  grant  an  alternate  treatment 
standard  of  5.0  mg/L  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  for  the  arsenic  in  the  wastewater 
treatment  sludge  generated  at  this 
facility. 

If  promulgated,  DET  may  then  dispose 
of  their  wastewater  treatment  sludge  in 
their  on-site  RCRA  Subtitle  C  landfill 
provided  the  sludge  complies  with  the 
specified  alternate  treatment  standard 
for  arsenic  in  K088  nonwastewaters  and 
meets  all  other  applicable  LDR 
treatment  standards. 
DATES:  Comments  must  be  received  by 
December  26,  2000.  Comments  received 
after  the  close  of  the  comment  period 
will  be  stamped  "late"  and  may  or  may 
not  be  considered  by  the  Agency.  • 
ADDRESSES:  Commenters  should  submit 
an  original  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-2000-DPVP-FFFFF  to:  (1)  If  using 
regular  U.S.  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 


Headquarters  (EPA-H(^,  1200 
Pennsylvania  Avenue,  NW,  Washington 
DC  20460-0002,  or  (2)  if  using  special 
delivery,  such  as  overnight  express 
service:  RCRA  Docket  Information 
Center  (RIC),  Crystal  Gateway  One.  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  VA  22202. 

You  may  view  public  comments  and 
supporting  materials  in  the  RCRA 
Information  Center  (RIC).  located  at 
Crystal  Gateway  I,  First  Floor.  1235 
Jefferson  Davis  Highway.  Arlington,  VA. 
The  RIC  is  open  irova  9  am  to  4  pm 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  we  recommend  that  you  make 
an  appointment  by  calling  703-603- 
9230.  Yoli  may  copy  up  to  100  pages 
from  any  regulatory  document  at  no 
charge.  Additional  copies  cost  $0.15  per 
page.  (The  index  is  available 
electronically.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  informaUon  on 
accessing  them). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA 
Hodine  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  The 
RCRA  Hotline  is  open  Monday-Friday,  9 
am  to  6  pm.  Eastern  Standard  Time.  For 
more  detailed  information  on  specific 
aspects  of  this  proposal,  contact  Elaine 
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Eby  at  703-308-8449, 
eby.elciine@epa.gov,  or  write  her  at  the 
Office  of  Solid  Waste,  5302W,  U.S. 
Envirorunental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460- 
0002. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Comment  Submission 

You  may  submit  comments 
electronically  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
docket@epa.gov.  You  should  identify 
comments  in  electronic  format  with  the 
docket  number  F-2000-DPVP-FFFFF. 
You  must  submit  all  electronic 
comments  as  an  ASCII  (text)  file, 
avoiding  the  use  of  special  characters  or 
any  type  of  encryption.  If  possible, 
EPA's  Office  of  Solid  Waste  (OSW) 
would  also  like  to  receive  an  additional 
copy  of  the  comments  on  disk  in 
WordPerfect  6.1  file  format. 

You  should  not  submit  electronically 
any  confidential  business  information 
(CBI).  You  must  submit  an  original  and 
two  copies  of  CBI  under  separate  cover 
to:  RCRA  CBI  Document  Control  Officer, 
Office  of  Solid  Waste  (5305W),  U.S. 
EPA,  1200  Pennsylvania  Avenue,  NW. 
Washington  DC  20460-0002. 

Availability  of  Rule  on  Internet 

Please  follow  these  instructions  to 
access  the  rule:  From  the  World  Wide 
Web  (WWW),  type  http://wvvrw.epa.gov/ 
epaoswer/hazwaste/ldr/index.html. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the  RIC 
listed  in  the  ADDRESSES  section  at  the 
begiiming  of  this  document. 

EPA's  responses  to  comments, 
whether  the  comments  are  written  or 
electronic,  will  be  published  in  the 
Federal  Register  or  in  a  response  to 
conunents  document  placed  in  the 
official  record  for  this  action.  EPA  will 
not  immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

How  Can  I  Influence  EPA's  Thinking  on 
This  Rule? 

We  invite  you  to  provide  different 
views  on  options  we  propose,  new 
approaches  we  haven't  considered,  new 
data,  how  this  nde  may  effect  you,  or 
other  relevant  information.  Your 


comments  will  be  most  effective  if  you 
follow  the  suggestions  below: 

•  Explain  your  views  as  clearly  as 
possible  and  why  you  feel  that  way. 

•  Provide  solid  technical  data  to 
support  your  views. 

•  Tell  us  which  parts  you  support,  as 
well  as  those  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Make  sure  to  submit  yoiu- 
comments  by  the  deadline  in  this 
notice. 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  your 
comments. 

The  Agency  will  consider  the  public 
comments  during  development  of  the 
final  rule  related  to  this  action.  The 
Agency  urges  commenters  submitting 
data  in  support  of  their  views  to  include 
data  evidence  that  appropriate  quality 
assurance/quality  control  (QA/QC) 
procedures  were  followed  in  generating 
the  data.  Data  the  Agency  cannot  verify 
through  QA/QC  documentation  may  be 
given  less  consideration  or  disregarded 
in  developing  regulatory  options  for  the 
final  rule.  For  guidance  see  Final  Best 
Demonstrated  Available  Technology 
(BDAT)  Background  Document  for 
Quality  Assurance/Quality  Control 
Procedures  and  Methodology;  USEPA, 
October  23.  1991. 

Table  of  Contents 

I.  Why  and  How  Are. Treatment  Variances 

Granted? 

II.  Why  is  Dupont  Environmental  Treatment 

Seeking  a  Treatment  Variance? 

III.  EPA's  Analysis  of  DET's  Petition 

rV.  EPA's  Proposal  to  Grant  a  Site  Specific 

Treatment  Variance  to  DET 
V.  Administrative  Requirements 

A.  Regulate^  Impact  Analysis  Pursuant  to 
Executive  Order  12866 

B.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory'  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Environmental  lustice  Executive  Order 
12898 

F.  Paperwork  Reduction  Act 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments  , 

1.  Executive  Order  13132  (Federalism) 

I.  Why  and  How  Are  Treatment 
Variances  Granted? 

Under  section  3004(m)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  EPA  is  required 


to  set  "levels  or  methods  of  treatment, 
if  any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized."  We  have  interpreted 
this  language  to  authorize  treatment 
standards  based  on  the  performance  of 
best  demonstrated  available  technology 
(BDAT).  This  interpretation  was 
sustained  by  the  coiul  in  Hazardous 
Waste  Treatment  Council  vs.  EPA,  886 
F.  2d  355  (D.C.Cir.l989). 

We  recognize  that  there  may  be 
wastes  that  cannot  be  treated  to  levels 
specified  in  the  regulation  (see  40  CFR 
268.40)  (51  FR  40576,  November  7, 
1986).  For  such  wastes,  a  treatment 
variance  exists  (40  CFR  268.44)  that,  if 
granted,  becomes  the  treatment  standard 
for  the  waste  at  issue. 

Treatment  variances  may  be  generic 
or  site-specific.  A  generic  variance  can 
result  in  the  establishment  of  a  new 
treatability  group  and  a  corresponding 
treatment  standard  that  applies  to  all 
wastes  that  meet  the  criteria  of  the  new 
waste  treatability  group  (55  FR  22526, 
Jime  1,  1990).  A  site-specific  variance 
applies  only  to  a  specific  waste  from  a 
specific  facility.  Under  40  CFR 
268.44(h),  a  generator  or  treatment 
facility  may  apply  to  the  Administrator, 
or  EPA's  delegated  representative,  for  a 
site-specific  variance  in  cases  where  a 
waste  that  is  generated  under  conditions 
specific  to  only  one  site  and  caimot  or 
should  not  be  treated  to  the  specified 
level(s).  The  applicant  for  a  site-specific 
variance  must  demonstrate  that  because 
the  physical  or  chemical  properties  of 
the  waste  differ  significantly  from  the 
waste  analyzed  in  development  of  the 
treatment  standard,  the  waste  cannot  be 
treated  by  BDAT  to  the  specified  levels 
or  by  the  specified  method(s).  Although 
there  are  other  groimds  for  obtaining 
treatment  variances,  we  will  not  discuss 
those  in  this  notice  because  this  is  the 
only  provision  relevant  to  the  present 
petition. 

Dupont  Environmental  Treatment — 
Chambers  Works  submitted  their 
request  for  a  treatment  variance  in 
February  2000.  All  information  and  data 
used  in  the  development  of  this 
proposal  can  be  found  in  the  RCRA 
docket  supporting  this  rule.^ 


n.  Why  is  Dupont  Environmental 
Treatment  Seeking  a  Treatment 
Variance? 

Dupont  Environmental  Treatment — 
Chambers  Works  (herein  referred  to  as 
"DET")  operates  a  wastewater  treatment 
plant  (herein  referred  to  as  "WWTP")  in 
Deepwater,  New  Jersey.  The  wastewater 
treatment  performed  at  this  facility  can 
be  described  as  an  enhanced  biological 
degradation  system  consisting  of 
neutralization,  equalization,  primary 
clarification,  secondary  aeration  and 
clarification,  tertiary  aeration  and 
clarification,  and  sludge  dewatering. 
Various  pretreatment  operations  also  are 
conducted  on-site.  DET  WWTP  operates 
as  both  a  commercial  treatment  facility, 
for  industrial  and  RCRA  hazardous 
waste,  and  as  an  internal  treatment 
operation,  for  Dupont's  numerous 
manufacturing  operations.  DET  WWTP 
processes  approximately  16  million 
gallons  of  wastewater  per  day  or  5.84 
billion  gedlons  per  year,  making  it  the 
largest  wastewater  treatment  facility  in 
the  United  States. 

In  December  1997,  DET  entered  into 
a  contractual  agreement  with  Safety 
Kleen,  Incorporated  to  treat  wastewater 
from  Safety  Kleen's  Waynoka, 
Oklahoma  facility.  The  wastewater 
consists  of  approximately  87%  multi- 
source  leachate  from  an  on-site  Subtitle 
C  landfill  in  Oklahoma  (F039  waste)  and 
13%  commercial  wastewater  pretreated 
by  Safety  Kleen.  A  portion  of  this 
commercial  wastewater  was  shipped  to 
Safety  Kleen  as  K088  waste,  i.e., 
potliner  waste  from  primary  aluminum 
reduction,  originating  as  landfill 
leachate  from  a  Reynolds  Metals 
Company  facility  in  Gum  Springs, 
■Arkansas.  During  the  last  three  months 
of  1998,  Safety  Kleen  shipped  192,000 
gallons  of  this  wastewater,  i.e.,  the 
multi-source  leachate  and  the 
commercial  wastewater,  to  DET  for 
treatment.  In  1999,  Safety  Kleen 
transported  approximately  1.3  million 
gallons  of  additional  wastewater  to 
DET.^ 

In  February  2000,  DET  concluded, 
albeit  belatedly,  that  there  was  a 
possibility  that  the  continued  treatment 
of  Safety  Kleen's  wastewater,  containing 
the  K088  waste  designation,  at  their 
WWTP  could  result  in  noncompliance 
for  DET's  WWTP  sludge  with  the  K088 
nonwastewater  treatment  standard  for 
total  arsenic. 3  While  compliance 


monitoring  samples,  taken  since 
October  1998,  show  that  the  dewatered 
sludge  meets  both  the  Universal 
Treatment  Standard  (UTS)  for  arsenic  of 
5.0  mg/L  TCLP  and  the  K088  arsenic 
treatment  standard  of  26.1  mg/kg, 
screening  samples  taken  in  1999  suggest 
that  the  total  arsenic  concentration  in 
the  dewatered  sludge  could  exceed  the 
26.1  mg/kg  treatment  standard  in  futiu^ 
compliance  monitoring  tests.''  However, 
these  data  do  not  meet  EPA  quality 
assurance  and  quality  control 
requirements.  Therefore,  it  is  impossible 
for  us  to  rely  on  these  data  in  oiu- 
deliberations. 

On  February  28,  2000,  DET  submitted 
a  petition  to  EPA  requesting  a  treatment 
variance  from  the  K088  treatment 
standard  for  arsenic  nonwastewaters 
generated  at  their  facility.  DET 
acknowledges  that  the  WWTP  sludge 
has  not  yet  exceeded  the  treatment 
standard,  based  on  compliance  testing 
samples  taken  since  late  1998.  However, 
DET  is  concerned  that,  in  the  futiu-e,  the 
sludge  may  exceed  the  treatment 
standard.  DET  states  that,  even  if  the 
arsenic  stcmdard  is  exceeded,  the  total 
arsenic  concentration  can  not  be 
reduced  to  meet  the  existing  treatment 
standard.  DET  believes  that  requesting  a 
treatment  variance  prior  to  an  actual 
violation  of  the  treatment  standard  is  an 
appropriate  and  necessary  action. 

As  part  of  their  petition,  in 
accordance  with  the  requirements  of  40 
CFR  268.44,  DET  contends  that  their 
waste,  i.e.,  the  dewatered  V\WTP  sludge 
carrying  the  K088  waste  designation, 
differs  significantly  from  the  waste  used 
to  establish  the  treatment  standard  for 
total  arsenic  in  K088  waste.  DET  states 
that  the  dewatered  sludge  is  at  least  a 
second  derivative  treatment  residue  that 
bears  no  resemblance,  in  physical  form 
or  composition,  to  generated  potliners 


>  For  purposes  of  this  document,  the  term  sludge, 
waste  water  treatment  plant  sludge,  dewatered 
sludge,  biosludge,  and  dewatered  biosludge  are 
used  interchangeably  and  refer  to  the  treated  waste 
that  has  been  dewatered  and  subject  to  anal^'ticai 
testing. 


2  In  addition  to  the  F039  and  K088  waste 
designations,  this  wastewater  contains  eighteen 
additional  RCRA  hazardous  waste  codes. 

'On  September  21, 1998,  EPA  promulgated 
interim  replacement  standards  for  K088  waste.'(See 
63  FR  51254,  September  24,  1998).  As  part  of  that 
rulemaking,  the  treatment  standard  for  arsenic  in 


K088  nonwastewaters  was  set  at  26,1  mg/kg.  That 
standard  has  been  in  effect  since  September  21. 
1998  and  applies  to  all  K088  treatment  sludge 
generated  at  DET  WWTP  since  the  effective  date. 

*  Compliance  data  are  generated  by  a  contract 
laboratory  based  on  TCLP  analysis  for  metals  on  a 
secondary  sludge  sample  from  the  treatment 
operation.  The  analysis  is  done  quarterly  for 
monitoring  LDR  compliance  in  accordance  with 
DET's  waste  analysis  plan.  The  compliance  analysis 
for  the  TCLP  extraction  follows  EPA  protocol  as 
specified  in  SW-846.  Method  1311.  Metals  analysis 
is  run  by  inductively  coupled  plasma  via  SW-846 
Method  601  OB,  except  for  mercur>'  which  is  done 
by  SW-846  Method  7470A.  Appropriate  quality 
assurance/quality  control  is  conducted  by  the 
contract  laboratory  in  accordance  with  SW-846 
requirements.  DET's  compliance  data  submitted  to 
the  Agency  for  the  last  quarter  of  1998  show  total 
arsenic  concentrations  in  the  WWTP  sludge  of  16 
mg/kg.  Quarterely  compliance  testing  for  1999  show 
total  asenic  concentrations  of  13.0.  12.3.  10.0  and 
<9.9  mg/kg.  All  TCLP  data  for  arsenic  in  the  WWTP 
sludge  show  concentrations  of  arsenic  less  than 
0.10  mg/L. 


or  typically  thought  of  generated 
residues  from  potliner  treatment.  DET 
maintains  that  for  their  waste,  the  TCLP 
is  an  appropriate  analytical  test  for 
measiuing  arsenic  mobility  because  of 
the  neutral  pH  characteristic  of  the 
sludge.  Additionally,  DET  states  that  no 
fiuther  treatment  can  be  applied  to  the 
sludge  because  arsenic  is  an  element, 
and  as  such  cannot  be  destroyed  to  meet 
the  existing  treatment  standard — a  totals 
analysis  test. 

Based  on  these  findings,  DET  requests 
that  EPA  grant  a  variance  from  the  26.1 
mg/kg  treatment  standard  for  arsenic  in 
K088  nonwastewaters  for  their 
wastewater  treatment  sludge.  DET 
requests  an  alternative  standard  of  5.0 
mg/L  TCLP  for  arsenic  in  K088  waste. 
This  level  is  the  same  as  the  old 
treatment  standard  for  arsenic  in  K088 
nonwastewaters,  i.e.,  the  standard  that 
existed  prior  to  the  September  21,  1998 
rulemaking  and  the  current  UTS  for 
arsenic  nonwastewaters.  DET  contends 
that  the  old  standard  is  more 
appropriate  for  their  waste  because:  (1) 
the  TCLP  measures  mobility  of  arsenic; 
(2)  the  sludge's  neutral  pH  is  well-suited 
for  evaluating  whether  arsenic  could 
,  inigrate  and  cause  harm  to  human 
health  and  the  environment;  and  (3)  the 
arsenic  in  the  WWTP  sludge  cannot  be 
destroyed. 

III.  EPA's  Analysis  of  DET's  Petition 

As  just  discussed,  the  waste  at  issue 
here  is  a  dewatered  WWTP  sludge 
resulting  from  the  treatment  of 
wastewater  carrying  the  K088  waste 
designation. 5  We  agree  with  DET's  main 
point — ^that  this  waste  is  significantly 
different  from  the  waste  on  which  the 
26.1  mg/kg  standard  for  total  arsenic  in 
K088  nonwastewaters  is  based.  In 
addition,  we  agree  that  there  is  no 
available  treatment  to  reduce  the 
amoimt  of  total  arsenic  contained  in  the 
waste. 

The  26.1  mg/kg  standard  for  arsenic 
in  K088  waste,  promulgated  in  1998, 
was  developed  based  on  performance 
data  from  a  high  temperature  thermal 
treatment  process  for  spent  aluminiun 
potliners  from  primary  aluminum 
reduction  used  at  a  Reynolds  Metals 
facility  in  Giun  Springs,  Arkansas. 
Specifically,  the  treatment  standard  was 
derived  from  an  assay  of  the  total  acid 
soluble  arsenic  in  K088  waste  after 
spent  potliner  had  been  crushed,  mixed 
with  lime  and  sand,  and  sent  through  a 


5  It  should  be  noted  that  the  WWTP  sludge  at 
issue  here  is  generated  by  the  biological  treatment 
of  a  relatively  small  quantit)'  of  wastewater  carrying 
the  K088  waste  designation.  This  K088  wastewater 
accounts  for  less  than  0.002%  of  the  total  annual, 
throughput  at  DET  WWTP. 
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high-temperature  rotary  kiln  resulting  in 
a  fused  waste  residue. 

As  previously  discussed,  prior  to 
1998,  the  treatment  standard  for  arsenic 
was  5.0  mg/L  TCLP,  based  on  the 
Reynolds  treatment  process  that,  at  that 
time,  treated  much  of  the  K088 
generated  in  the  United  States  (63  PR 
51257,  September  24,  1998).  However, 
to  address  subsequent  concerns 
regarding  the  elevated  concentrations  of 
arsenic  in  Reynold's  landfill  leachate, 
Reynolds  changed  the  type  of  sand  used 
in  their  thermal  process  to  a  sand  with 
lower  concentrations  of  arsenic.  These 
1998  revisions,  to  the  K088  arsenic 
standards,  were  intended  to  cap  arsenic 
concentrations  in  the  treated  potliner 
and  to  lock-in  the  Reynolds  treatment 
process  change,  i.e..  the  change  in  sand 
type.  Therefore,  the  reason  for  our  shift 
to  a  26.1  mg/kg  total  arsenic  standard 
has  no  basis  in  appropriate  treatment 
levels  for  WWTP  sludge  carrying  the 
K088  waste  code  solely  due  to  the 
derived-from  regulations. 

In  addition,  Reynolds  thermal 
treatment  of  K088  waste  generates  an 
extremely  alkaline  residue  for  which  the 
TCLP  was  found  to  be  a  poor  predictor 
of  arsenic  mobility.  See  Columbia  Falls 
V.  EPA.  139F.3d  914  (D.C.  Cir  1998);  see 
also  63  FR  28571,  May  26,  1998  (EPA's 
interpretation  of  the  court's  opinion). 
This  decision  also  provided  additional 
impetus  for  our  1998  change  to  a  total 
arsenic  standard.  As  previously  noted, 
the  WWTP  sludge  from  DET, 
conversely,  is  not  alkaline.  It  is  at  a  pH" 
between  6.5  and  7.5  to  ensure  no 
adverse  effect  on  the  treatment 
microbes,  and  the  expected  sludge 
disposal  conditions  at  DET  are  also  in 
a  neutral  pH  range.^ 

Based  on  this  information,  we 
conclude  that  an  alternative  treatment 
standard  of  5.0  mg/L  TCLP  for  arsenic 
in  K088  dewatered  sludge  generated  at 
DET's  WWTP  is  warranted  for  several 
reasons.  First,  the  sludge  generated  at 
DET's  WWTP  is  not  the  same  type  of 
waste  that  was  used  to  develop  the  26.1 
mg/kg  treatment  standard  for  arsenic  in 
K088  nonwastewaters,  nor  does  it 
present  the  same  situation  regarding  the 
use  of  a  total  arsenjc  standard  to  lock- 
in  treatment  process  parameters. 
Second,  the  sludge  will  be  disposed  of 
in  a  Subtitle  C  hazardous  waste  landfill 
with  pH  conditions  in  the  range  of  6.5 
to  8.5  and  not  under  the  alkcdine 
conditions,  i.e.,  pH  conditions  of  12  and 
above,  that  resulted  in  mobilization  of 
arsenic  at  Reynold's  K088  landfill. 


^Compliance  monitoring  samples  taken  quarterly 
in  1999  show  that  the  pH  landfill  leachate  values 
at  DET's  onsite  hazardous  waste  landfill,  where  the 
WWTP  sludge  was  disposed  were  as  follows:  7.46, 
8.35.  6.59,  and  8.34. 


Thus,  the  conditions  that  prompted  the 
change  in  the  K088  treatment  standard 
are  absent  for  this  site.  Third,  the  TCLP 
remains  an  adequate  measure  of 
treatment  efficiency  for  DET's  WWTP 
sludge  due  to  the  non-alkaline  sludge 
matrix  and  the  expected  disposal 
conditions.  Therefore,  we  believe  that  a 
TCLP  standard  of  5.0  mg/L  is  a 
reasonable  measure  of  demonstrating 
that  threats  posed  by  the  waste's 
disposal  have  been  minimized.  Fourth, 
the  alternative  standard  of  5.0  mg/L 
TCLP  is  currendy  the  standard 
applicable  to  arsenic  in  all  other 
hazardous  wastes,  except  K088 
nonwastewaters.  Fifth,  data  submitted 
to  the  Agency  shows  that  DET's 
dewatered  WWTP  sludge  consistently 
maintains  both  a  neutral  pH  and  TCLP 
levels  of  arsenic  far  less  than  5.0  mg/L. 
Finally,  arsenic  concentrations  in  the 
WWTP  sludge  cannot  be  treated  to  a 
lower  treatment  standard  based  on  a 
totals  analysis,  i.e.,  arsenic  must  be 
immobilized,  as  an  element  cannot  be 
destroyed. 

IV.  EPA's  Proposal  to  Grant  a  Site- 
Specific  Treatment  Variance  to  DET 

Based  on  these  conclusions,  we 
propose  to  grant  DET's  petition  for  a 
site-specific  treatment  variance  for  their 
WWTP  sludge.  After  consideration  of 
public  comment  and  a  determination  to 
grant  this  variance,  we  will  amend  40 
CFR  part  268  to  state  that  wastewater 
treatment  sludge  generated  by  Dupont 
Environmental  Treatment — Chambers 
Works  Wastewater  Treatment  Plant  in 
Deepwater,  New  Jersey  is  subject  to  an 
arsenic  treatment  standard  of  5.0  mg/L 
TCLP  for  all  RCRA  wastes.  We  also  will 
stipulate  that  the  waste  must  be  land 
disposed  in  their  on-site  Subtitle  C 
landfill  assuming  the  waste  meets  all 
applicable  federal,  state  and  local 
requirements. 

V.  Administrative  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant  "  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  lie 
environment,  public  health  or  safety,  or 


State,  local,  er  tjibal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  this  proposed  rule  does  not 
create  any  new  regulatory  requirements, 
it  is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
1 2866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act  (RFA).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prqpare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  luiless  the  agency 
certifies  that  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Smedl  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  Tbis  treatment  variance  does 
not  create  any  new  regulatory 
requirements.  Rather,  it  establishes  an 
alternative  treatment  standard  for  a 
regulated  constituent.  This  action, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 


and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosUy,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regidatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing  education,  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
in  the  aggregate  to  either  State,  local,  or 
tribal  governments  or  the  private  sector 
in  one  year.  The  proposed  rule  would 
not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  States, 
tribes,  and  local  governments  would  .■ 
have  no  compliance  costs  imder  this 
rule.  EPA  has  also  determined  that  this 
proposal  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  In 
addition,  as  discussed  above,  the  private 
sector  is  not  expected  to  incur  costs 
exceeding  $100  million.  EPA  has 
fulfilled  the  requirement  for  analysis 
under  the  Unfunded  Mandates  Reform 
Act. 


D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997).  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Today's  proposed  rule  is  not  subject 
to  Executive  Order  13045  because  it 
does  not  meet  either  of  these  criteria. 
The  subject  wastes  will  comply  with  all 
other  treatment  standards  and  be 
disposed  of  in  a  RCRA  Subtitie  C 
landfill.  Therefore,  we  have  identified 
no  risks  that  may  disproportionately 
affect  children. 

E.  Environmental  Justice  Executive 
Order  12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmented  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  that  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
Executive  Order  12898  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency,  EPA's  Office  of  Solid  Waste 
and  Emergency  Response  formed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 

Today's  proposed  rule  applies  to 
wastes  that  will  be  treated  and  disposed 
of  in  a  RCRA  Subtitle  C  hazardous  waste 
landfill,  ensuring  a  high  degree  of 
protection  to  human  health  and  the 
environment.  Therefore,  the  Agency 
does  not  believe  that  today's  action  will 
result  in  any  disproportionately 
negative  impacts  on  minority  or  low- 


income  communities  relative  to  affluent 
or  non-minority  communities. 

F.  Paperwork  Reduction  Act 

This  proposed  rule  would  only 
change  the  treatment  standards 
applicable  to  a  subcategory  of  K088 
wastes  and  does  not  change  in  any  way 
the  paperwork  requirements  already 
applicable  to  these  wastes,  it  does  not 
affect  requirements  under  the 
Paperwork  Reduction  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

As  noted  in  the  proposed  rule,  section 
.12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA").  Public  Uw  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voliuxtary  consensus  standards.  This 
action  does  not  involve  technical 
standards  based  on  new  methodologies. 
Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significandy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Uidian  tribal 
governments  "to  provide  meaningful 
and  timely  input  to  the  development  of 
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regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposal  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Today's  proposal  does  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  proposal  wovUd  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  rule. 

/.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implication."  "Policies  that  have 
federalism  implication"  is  defined  in 
the  Executive  Order  to  include 
regulation  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  emd  responsibilities  among  the 
various  levels  of  governments."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 


government,  or  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  reg\ilation. 
EPA  also  may  not  issue  a  regulation  that 
had  federalism  implications  and  that 
preempts  State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing 
proposed  regulation. 

If  EPA  complies  by  consulting 
Executive  Order  13132,  it  requires  EPA 
to  provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  state 
and  local  officials  have  been  met.  Also 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implication  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  tbe  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

List  of  Subjects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  6,  2000. 

Timothy  Fields,  Jr., 

Assistant  Administrator  for  Solid  Waste  and 
Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1 .  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
and  6924. 

2.  In  §  268.44,  the  table  in  paragraph 
(o)  is  amended  by  adding  in 
alphabetical  order  a  new  entry  for 
"Dupont  Environmental  Treatment — 
Chambers  Works  Wastewater, 
Deepwater,  NJ"  to  read  as  follows: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS. 


§  268.44    Variance  from  a  treatment 
standard. 


(o)  *  *  * 


Table— Wastes  Excluded  From  The  Treatment  Standards  Under  §268.40 


Facility  name  ^  and  address 


Waste 
code 


See  also 


Dupont  Environmental  Treat- 
ment— Chambers  Works 
Wastewater  Treatment 
Plant,  Deepwater,  NJ. 


K088    Standards  under  §268.40 


Regulated 
hazardous 
constituent 

Wastewaters 

Nonwastewaters 

Concentra- 
tion 
(mg/l) 

Notes 

Concentra- 
tion               Notes 
(mg/kg) 

rsenic 

* 

1.4 

• 

NA 

« 

5.0  mg/L               NA 
TCLP 

'  A  facility  may  certify  compliance  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.7. 
Note:  NA  means  Not  Applicable. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  43 

[CO  Docket  No.  00-229;  FCC  00-399] 

2000  Biennial  Regulatory  Review- 
Telecommunications  Service  Quality 
Reporting  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  the 
Commission  initiates  a  review  of  the 
service  quality  reporting  requirements 
for  incumbent  local  exchange  carriers 
(LECs).  The  Commission  proposes  to 
eliminate  the  current  service  quality 
reporting  and  replace  these  reports  with 
a  more  streamlined,  consumer-oriented, 
reporting  system.  The  Commission's 
objectives  are  to  reduce  regulatory 
burdens  on  carriers,  eliminate  reporting 
requirements  that  are  no  longer 
necessary,  and  better  serve  consumers. 
DATES:  Comments  must  be  filed  on  or 
before  January  12,  2001.  Reply 
comments  must  be  filed  on  or  before 
February  16.  2001.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  and/or  modified  information 
collections  on  or  before  February  2, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445-1 2th  Street,  SW,  TW- 
A325,  Washington,  D.C.  20554.  In 
addition  to  filing  comments  with  the 
Office  of  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C8D4,  445  12th  Street,  SW,  Washington, 
DC  20554,  or  via  the  Lntemet  to 
jboley@fcc.gov  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to 
Edward.Springer@omb.eop.gov.         " 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  Klees-Wallace  at  (202)  418-1321 
or  Mika  Savir  at  (202)  418-0384.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  document,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
iboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  Ot)-229,  adopted  on 
November  9,  2000  and  released  on 
November  9,  2000,  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
Suite  CY-A257,  445  12th  Street,  S.W.. 
Washington,  D.C.  The  complete  text 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036. 

This  NPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  January 
3,  2001;  OMB  notification  of  action  is 
due  February  2,  2001.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  bvu-den  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  bvu-den  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  None. 

Title:  The  ARMIS  Service  Quality 
Report. 

Fonn  No.:  FCC  Report  43-05. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Response:  850. 

Total  Annual  Burden:  10,196  hoiu-s. 

Cost  to  Respondents:  SO. 

OMB  Control  Number:  3060-0763. 

Title:  The  ARMIS  Customer 
Satisfaction  Report. 

Form  No.:  FCC  Report  43-06. 

Type  ofRexiew:  Proposed  Revision. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  8. 

Estimated  Time  Per  Response:  720 
hours. 


Total  Annual  Burden:  5760  hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  In  the  NPRM  the 
Commission  undertakes  a  review  of  its 
existing  service  quality  requirements 
contained  in  its  Automated  Reporting 
Management  Information  System 
(ARMIS)  FCC  Report  43-05  (Service 
Quality)  and  FCC  Report  43-06 
(Customer  Satisfaction)  requirements. 
ARMIS  was  implemented  to  facilitate 
the  timely  and  efficient  analysis  of 
revenue  requirements,  rates  of  return 
and  price  caps;  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions;  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  Among 
other  things,  the  Commission  proposes 
to  reduce  its  reporting  requirements 
fi-om  more  than  30  categories  of 
information  downn  to  six. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking: 

I.  Introduction 

In  this  proceeding,  the  Commission 
proposes  to  streamline  and  reform  the 
existing  service  quality  monitoring 
program.  The  Commission  proposes  to 
eliminate  reporting  of  many  categories 
of  information  and  thereby  reduce  the 
regulatory  burden  for  carriers,  as  well  as 
to  modify  how  other  information  is 
reported  so  that  it  will  be  more  useful 
to  consumers  and  to  state  and  federal 
regulators. 

The  Commission  undertakes  a  review 
of  the  existing  service  quality 
requirements  contained  in  the 
Automated  Reporting  Management 
Information  System  (ARMIS)  43-05 
Report  (Service  Quality)  and  ARMIS  43- 
06  Report  (Customer  Satisfaction).  The 
Commission  proposes  to  reduce  the 
reporting  requirements  from  more  than 
30  categories  of  information  down  to 
six. 

The  Commission  also  hopes  to  work 
with  in  partnership  with  the  states.  The 
Commission's  basic  role  in  the  service 
quality  area  is  to  serve  as  a  central 
clearinghouse  for  information.  States 
may,  and  likely  will,  impose  additional 
service  quality  reporting  and 
performance  requirements  on  carriers 
operating  within  their  jurisdictions.  The 
Commission's  proposed  national 
monitoring  "floor"  will  represent  a 
uniform  framework. 

n.  Discussion 

Categories  of  performance  data.  The 
Commission  proposes  to  continue 
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reporting  obligations  for  six  categories 
of  service  quality  information  that  are 
important  to  consumers.  The 
Commission  proposes  to  retain 
reporting  for  the  following  measures:  (1) 
The  percentage  of  installation 
appointments  that  are  missed;  (2)  the 
time  it  takes  to  install  service;  (3)  the 
percentage  of  lines  that  have  problems, 
including  out  of  service  lines:  (4)  the 
time  it  takes  to  have  out  of  service  lines 
repaired;  (5)  the  percentage  of  repair 
appointments  that  are  missed;  and  (6) 
the  time  it  takes  to  repair  service.  The 
Commission  seeks  comment  on  this 
proposal. 

With  respect  to  missed  installations, 
the  Commission  proposes  that  carriers 
continue  to  report  the  number  of  missed 
installation  commitments  and  the  total 
nxmiber  of  installations  that  occur 
during  the  reporting  period.  Through 
these  two  numbers  a  percentage  can  be 
generated  that  can  permit  appropriate 
comparisons  among  coiflpanies  by 
consimaers.  The  Commission  seeks 
comment  on  this  proposal. 

With  respect  to  installation  intervals, 
the  Commission  proposes  that  carriers 
continue  reporting  installation  time 
because  consumers  should  know  how 
long  it  is  likely  to  take  a  particular 
carrier  to  provide  service.  The 
Commission  seeks  comment,  however, 
on  whether  installation  intervals  should 
be  measured  in  a  different  way.  An 
average  completion  time  may  not 
provide  an  accurate  picture  to 
consvuners  because  outliers  may  skew 
the  reported  data.  The  Commission 
seeks  comment  on  whether  carriers 
should  report  the  number  of  installation 
orders  for  service  completed  within  a 
specified  number  of  days,  such  as  five 
working  days,  instead  of  the  current 
average  interval,  and  the  total  number  of 
installation  orders. 

With  respect  to  trouble  reports,  or 
impairments  on  a  customer's  line,  the 
Commission  seeks  comment  on  whetber 
carriers  should  report  only  the  number 
of  initial  trouble  reports  and  number  of 
out-of-service  troubles  occiuxing  within 
the  reporting  period,  as  well  as  the  total 
number  of  access  lines. 

An  out-of-service  trouble  means  that  a 
consiuner  cannot  make  or  receive  calls. 
In  addition  to  the  inconvenience  and 
potential  financial  impact  of  such  an 
outage,  this  also  raises  safety  concerns 
because  the  consumer  cannot  make  911 
emergency  calls.  The  Commission 
proposes  collecting  only  information  on 
average  intervals  for  out-of-service 
troubles.  The  Commission  seeks 
comment  on  this  proposal. 

A  missed  repair  commitment  occurs 
when  a  customer  trouble  is  not  repaired 
on  or  before  the  date  and  time 


commitment  with  the  customer.  The 
number  of  missed  repair  commitments 
should  have  a  direct  impact  on 
consumers  who  are  waiting  for  service 
problems  to  be  fixed.  The  Commission 
proposes  that  carriers  report  the  number 
of  missed  repair  commitments,  and  the 
total  number  of  repair  commitments. 
The  Commission  seeks  comment  on  this 
proposal. 

Price  cap  incumbent  LECs  ciurently 
report  the  average  time  for  repairs.  The 
Commission  proposes  to  continue 
measuring  repair  intervals  and  seeks 
comment  whether  this  should  require 
an  average  or  some  other  measure. 

The  Commission  seeks  comment  on 
whether  there  are  other  types  of  service 
quality  information  that  consumers 
would  find  useful,  and  if  so,  what  are 
the  benefits,  burdens  and  feasibility  of 
requiring  carriers  to  collect  and  disclose 
such  information.  The  Commission 
seeks  comment,  for  example,  on 
whether  carriers  should  report  the 
length  of  time  customers  wait  on  hold 
before  speaking  to  a  customer  service 
representative  and  the  length  of  time  a 
customer  has  to  wait  for  a  call  back  fi'om 
a  carrier.  Commenters  should  discuss 
how  carriers  would  collect  this 
information. 

Broadband  services.  The  Commission 
seeks  comment  on  whether  to  gather 
information  and  report  about  service 
quality  in  the  provision  of  broadband 
and  other  advanced  services.  The 
Commission  seeks  comment  on  what 
information  in  this  area  consumers 
would  find  useful,  and  what  are  the 
costs  and  benefits  of  adding  any  new 
reporting  requirements  in  this  area. 

Disaggregation  of  information. 
Currently,  carriers  are  required  to  report 
installation  and  repair  information 
separately  for  business  and  residential 
customers.  The  Commission  proposes  to 
maintain  this  aspect  of  the  reporting 
requirements.  A  review  of  data  filed  to 
date  shows  different  quality  of  service 
performance  in  the  residential  market 
and  business  markets.  Accordingly,  the 
Commission  seeks  comment  on 
maintaining  this  disaggregation. 
Permitting  carriers  to  aggregate  business 
and  residential  customers  into  one  class 
could  provide  a  misleading  picture  of 
the  carrier's  performance  with  respect  to 
each  group  of  customers. 

To  depict  a  carrier's  service  quality  in 
urban  and  rural  areas,  the  current 
ARMIS  service  quality  reports 
disaggregate  information  into  results  in 
"Metropolitan  Statistical  Areas"  (MS As) 
and  "Non-Metropolitan  Statistical 
Areas"  (Non-MSAs).  The  Commission 
seeks  comment  on  the  proposal  that 
carriers  should  no  longer  disaggregate 
data  into  MSA  and  non-MSA  categories. 


Types  of  reporting  entities.  Currently, 
only  price  cap  LECs  file  the  ARMIS  43- 
05  and  43-06  reports.  The  Commission 
does  not  collect  service  quality  data 
from  small  incumbent  LECs,  including 
those  serving  rural  areas,  nor  does  the 
Commission  collect  this  data  from 
competitive  LECs  (CLECs).  The  NARUC 
Service  Quality  White  Paper  concludes 
that  service  quality  data  would  be  more 
meaningful  for  all  interested  parties, 
including  consumers  and  state 
commissions,  if  all  LECs — including 
CLECs — reported  such  data.  The 
Commission  seeks  comment  on  the 
benefits  and  costs  of  imposing  the 
proposed  service  quality  reporting 
requirements  on  these  carriers. 
Commenters  should  discuss  whether 
certain  entities  could  be  exempt  from 
service  quality  reporting  requirements 
without  compromising  the  consumer 
protection  objectives  in  this  proceeding. 
Commenters  also  should  address  how 
imposition  of  these  requirements  on 
CLECs  and  smaller  LECs  fits  into  the 
traditional  regulatory  treatment  of  these 
entities,  many  of  which  may  not  have 
encountered  regulatory  burdens  of  this 
nature  at  the  federal  level. 

The  Commission  seeks  comment  on 
whether  a  viable  alternative  would  be 
voluntary  service  quality  reporting 
procedures  for  certain  carriers.  The 
service  quality  program  could,  for 
example,  establish  mandatory  service 
quality  reporting  for  incumbent  LECs 
exceeding  a  threshold  of  lines  served, 
such  as  two  percent  of  the  nation's 
access  lines,  or  annual  revenue,  and 
allow  voluntary  service  quality  reports 
for  all  other  carriers,  including  CLECs. 

The  Commission  seeks  comment  on 
whether  carriers  should  be  relieved  of 
all  mandatory  reporting  under  certain 
circumstances,  and  if  so,  when.  For 
instance,  whether  a  carrier  should  be 
relieved  of  any  federal  reporting 
obligation,  if  there  are  few  or  no  service 
quality  complaints  relating  to  that 
carrier  pending  before  a  state 
commission,  or  if  its  performance  meets 
a  specified  benchmark  for  a  period  of 
time.  The  Commission  seeks  comment 
on  what  the  appropriate  benchmarks 
should  be. 

The  Commission  notes  that  resellers 
and  competitors  that  purchase  network 
elements  from  an  incumbent  LEC  may 
have  no  control  over  the  service  quality 
of  the  resold  service  or  the  purchased 
elements,  which  may  impact  their 
service  to  retail  customers.  Commenters 
should  discuss  how,  if  voluntary  or 
mandatory  reporting  were  extended  to  a 
broader  class  of  carriers,  service  quality 
measiu-es  could  take  into  account 
problems  due  to  the  conduct  of  the 
incumbent  so  that  consumers  would 


receive  an  accurate  picture  of  the 
service  quality  provided  by  different 
carriers. 

Frequency  of  reporting.  Currently, 
carriers  file  ARMIS  43-05  reports  on  an 
annual  basis.  The  Commission  seeks 
comment  on  whether  it  would  better 
serve  the  consumer  protection  goals  to 
collect  service  quality  information  more 
frequently  than  yearly,  and  how  the 
Commission  might  accomplish  this. 
Individual  states  may  require  more 
frequent  service  quality  reporting,  e.g., 
quarterly.  The  Commission  seeks 
comment  on  whether  it  should  act  as  a 
federal  clearinghouse  for  information 
gathered  at  the  state  level. 

Public  disclosure  of  service  quality 
data.  Service  quality  information  can 
enable  consumers  to  compare  carriers  in 
their  area  and  make  informed  choices 
between,  or  among,  carriers.  The 
Commission  seeks  comment  on  whether 
an  effective  method  of  publicizing 
service  quality  data  would  be  for 
carriers  to  post  service  quality  data  on 
their  web  sites.  This  data  would  be 
accessible  to  the  general  public,  as  well 
as  to  state  commissions  and  other 
interested  parties.  The  Commission 
proposes  that  carriers  would  continue  to 
file  the  service  quality  reports  with  the 
Commission  as  well,  which  would 
continue  to  be  a  central  clearinghouse 
for  service  quality  data.  The 
Commission  can  require  carriers  to 
correct  inaccurate  data,  collecting 
information  at  the  federal  level  provides 
some  ability  to  ensiu-e  that  the 
information  is  accurate,  which 
ultimately  benefits  consimiers.  The 
Commission  also  seeks  comment  on 
whether  there  are  other  public  sources 
for  service  quality  information.  In 
particular,  the  extent  to  which  the  states 
collect  service  quality  information,  and 
whether  that  information  is  publicly 
accessible. 

Elimination  of  other  reporting 
requirements — Interexchange  carriers. 
In  Table  I  of  the  ARMIS  Report  43-05 
Service  Quality  Report,  the  Commission 
currently  collects  information  from 
price  cap  incumbent  LECs  about  the 
installation  and  repair  of  access  services 
provided  to  interexchange  carriers.  In 
Table  ID  of  the  same  report,  price  cap 
carriers  provide  information  about 
common  trunk  group  blockage.  The 
Commission  seeks  comment  on  whether 
it  should  eliminate  these  categories  of 
information  from  the  service  quality 
reporting  program.  This  information 
reports  the  quality  of  service  performed 
by  incumbent  LECs  to  interexchange 
carriers.  The  Commission  seeks 
comment  on  whether  interexchange 
carriers  are  able  to  monitor  service 
quality  through  operation  of  their 


business  relationships  with  the 
incumbent  local  exchange  carriers. 

Elimination  of  other  reporting 
requirements — the  Network  Reliability 
and  Interoperability  Council.  The 
Network  Reliability  and  Interoperability 
Council  (NRIC)  was  established  by  the 
Commission  to  bring  together  leaders  of 
the  telecommunications  industry  with 
academic  and  consumer  organizations 
to  explore  and  recommend  measures 
that  would  enhance  network  reliability. 
Carriers  currently  report  in  ARMIS  43- 
05,  Table  IV,  the  number  of  switches 
serving  specified  nimibers  of  lines  and 
the  niunber  of  times  switches  are  down 
from  two  minutes  or  longer.  The 
number  and  duration  of  switch  outages 
and  interoffice  transmission  facility 
outages  indicates  the  carrier's 
performance  in  providing  continual 
access  to  the  full  capabilities  and 
benefits  of  the  network.  This  data  has 
been  gathered  in  ARMIS  as  a 
complement  to  information  collected  on 
large  switches  by  the  Network 
Reliability  Council.  Together  this 
information  has  permitted  regulators  to 
monitor  and  assess  network  reliability, 
which  is  important  to  consumers 
because  such  outages  affect  service  in 
their  area.  The  Commission  seeks 
comment  on  whether  it  should  continue 
to  collect  the  information  contained  in 
Table  IV  of  ARMIS  Report  43-05.  The 
Commission  also  seeks  comment  on 
whether  competitive  pressures  to 
achieve  network  reliability  in  today's 
marketplace  have  sufficiently  replaced 
the  need  for  reporting  of  network 
reliability  data. 

Elimination  of  other  reporting 
requirements — complaints  to  federal 
and  state  commissions.  Price  cap 
incumbent  LECs  currently  report  to  the 
Commission,  as  part  of  ARMIS,  the 
number  of  customer  complaints  made  to 
federal  and  state  regulators.  The 
Commission  seeks  comment  on  the 
benefits  and  burdens  of  requiring 
companies  to  continue  to  file  FCC  and 
state  complaint  information.  In 
addition,  the  Commission  seeks 
comment  on  whether  carriers  should  be 
required  to  report  the  number  of 
complaints  they  receive  directly  from 
consumers. 

Elimination  of  other  reporting 
requirements — customer  satisfaction 
survey.  Price  cap  LECs  currently  are 
required  to  conduct  a  survey  of  their 
customers'  satisfaction  and  report  the 
results  of  that  survey  in  ARMIS  Report 
43-06.  The  Commission  proposes  to 
eliminate  this  requirement.  Actual 
complaint  information  may  be  a  better 
indicator  of  trends  in  service  quality 
than  a  telephone  consumer  survey.  The 


Commission  seeks  comment  on  this 
proposal. 

NARUC  Service  Quality  White  Paper. 
The  NARUC  Service  Quality  White 
Paper  contains  additional  proposals  for 
refining  the  Commission's  service 
quality  monitoring  program.  These 
include  more  detailed  measurements 
related  to  maintenance  and  repair 
intervals,  answer  time  performance,  and 
network  performance.  'The  NARUC 
Service  Qualit\'  White  Paper  also 
proposes  that  the  reports  be  made 
available  to  the  public  to  allow 
interested  parties  to  assess  the  data,  and 
to  provide  consumers  with  information 
about  their  telecommunications  carriers. 
The  Commission  seeks  comment  on  the 
proposals  in  the  NARUC  Service 
Quality  White  Paper. 

m.  Conclusion 

The  Commission  is  committed  to 
improving  the  service  quality 
monitoring  program  to  give  consumers 
the  ability  to  compare  the  service 
quality  of  competing  carriers.  At  the 
same  time,  it  intends  to  limit  the 
reporting  burden  on  carriers  by  reducing 
the  categories  of  reported  data.  By 
making  available  timely  aijd  reliable 
service  quality  data,  the  Commission 
hopes  to  meet  the  needs  of  consumers 
as  competition  grows  in  the  local 
exchange  marketplace.  The  Commission 
hopes  to  facilitate  market  efficiency  by 
ensuring  that  consumers  have  the 
information  they  need  to  make  informed 
buying  decisions. 

rv.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  any  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking  (NPRM).  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  this 
Notice.  The  Commission  will  send  a 
copy  of  this  NPRM,  including  this  IRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Need  for,  and  Objectives  of  the 
Proposed  Action:  The  Commission  has 
initiated  this  proceeding  to  determine 
whether  it  should  improve  the  current 
service  quality  monitoring  program.  The 
Commission's  goal  is  to  ensure  that  the 
monitoring  program  will  be  uniform  and 
provide  the  information  needed  to  carry 
out  statutory  and  policymaking 
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responsibilities.  The  Commission  notes 
that  as  competition  develops  in  the  local 
exchange  market,  consimiers  will 
benefit  fi-om  the  ability  to  compare 
carriers'  service  quality.  This  should  in 
turn  lead  to  the  availability  of  higher 
quality  services  for  consumers. 

Legal  Basis:  The  legal  basis  for  the 
action  as  proposed  for  this  rulemaking 
is  contained  in  sections  4(i),  4(j),  201(b), 
303{r).  and  403  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  154(j),  201(b).  303(r),  and  403. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  the 
Proposed  Action  May  Apply:  Currently, 
only  price  cap  incumbent  local 
exchange  carriers  (LECs)  file  service 
quality  reports,  the  Automated 
Reporting  Management  Information 
System  (ARMIS)  43-05  Report  (Service 
Quality)  and  the  ARMIS  43-06  Report 
(Customer  Satisfaction).  The 
Commission  seeks  comment  on  whether 
additional  carriers,  e.g.,  all  LECs.  should 
comply  with  the  proposed  service 
quality  reporting  requirements  and  if 
compliance  should  be  on  a  mandatory 
or  volvmtary  basis.  Below  is  a  detailed 
description  of  the  types  of  entities  that 
could  be  required  to  comply  with  the 
proposed  reporting  requirement  (either 
on  a  mandatory  or  voluntary  basis). 

The  RFA  directs  agencies  to  provide 
a  description  of.  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  To  estimate  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  we  first 
consider  the  statutory  definition  of 
"small  entity"  under  the  RFA.  The  RFA 
generedly  defines  "small  entity"  as 
having  the  same  meaning  as  the  term 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act.  a  "small  business  concern"  is  one 
that:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SEA). 
The  SBA  has  defined  a  small  business 
for  Standard  Industrial  Classification 
(SIC)  categories  4812  (Radiotelephone 
Communications)  and  4813  (Telephone 
Conununications.  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  no  more  than  1.500 
employees. 

The  most  reliable  source  of 
information  regarding  the  total  numbers 


of  common  carrier  and  related  providers 
nationwide,  appears  to  be  data  the 
Commission  publishes  in  its  Trends  in 
Telephone  Service  report.  See  FCC. 
Common  Carrier  Bureau,  Industry 
Analysis  Division.  Trends  in  Telephone 
Service,  Table  19.3  (March  2000). 
According  to  data  in  the  most  recent 
report,  there  are  4.144  interstate  carriers. 
Id.  These  carriers  include,  inter  alia, 
local  exchange  carriers,  wireline  carriers 
and  service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

The  Commission  has  included  small 
incmnbent  LECs  in  this  present  RFA 
analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  [e.g.,  a  telephone 
commimications  business  having  1 .500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  See 
5  U.S.C.  601(3).  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  inciimbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  See  letter  from  Jere 
W.  Glover.  Chief  Counsel  for  Advocacy. 
SBA.  to  William  E.  Kennard.  Chairman, 
FCC  (May  27,  1999).  The  Commission 
has  therefore  included  small  inciunbent 
LECs  in  this  RFA  analysis,  although  this 
RFA  action  has  no  effect  on  the 
Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (Census  Bureau) 
reports  that,  at  the  end  of  1992.  there 
were  3.497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  See  United  States 
Department  of  Commerce,  Bureau  of  the 
Census,  1992  Census  of  Transportation, 
Communications,  and  Utilities: 
Establishment  and  Firm  Size,  at  Firm 
Size  1-123  (1995)  (1992  Census).  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  personal 
communications  services  (PCS) 
providers,  covered  specialized  mobile 
radio  (SMR)  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3.497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and  operated." 


See  15  U.S.C.  632(a)(1).  For  example,  a 
PCS  'fjrovider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than 
1.500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  3.497  telephone  service  firms 
are  small  entity  telephone  service  firms 
or  small  incumbent  LECs  that  may  be 
affected  by  the  decisions  and  rules 
proposed  in  the  Notice. 

Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  companies.  The  Census 
Bureau  reports  that,  there  were  2.321 
such  telephone  companies  in  operation 
for  at  least  one  year  at  the  end  of  1992. 
See  1992  Census  at  Firm  Size  1-123. 
According  to  SBA's  definition,  a  small 
business  telephone  company  other  than 
a  radiotelephone  company  is  one 
employing  no  more  than  1.500  persons. 
See  13  CFR  121.201.  SIC  Code  4813.  All 
but  26  of  the  2,321  non-radiotelephone 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  incumbent  LECs. 
It  seems  certain  that  some  of  these 
carriers  are  not  independently  owned 
and  operated,  but  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  2,295  small 
entity  telephone  communications 
companies  other  than  radiotelephone 
companies  that  may  be  affected  by  the 
decisions  and  ndes  proposed  in  the 
NPRM. 

Local  Exchange  Carriers, 
Interexchange  Carriers,  Competitive 
Access  Providers,  and  Resellers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  LECs, 
interexchange  carriers  (IXCs). 
competitive  access  providers  (CAPs),  or 
resellers.  The  closest  applicable 
definition  for  these  carrier-types  under 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  recent  Trends  in 
Telephone  Service  data.  1,348 
incumbent  carriers  reported  that  they 
were  in  the  provision  of  local  exchange 
services.  See  FCC,  Common  Carrier 
Bureau.  Industry  Analysis  Division, 
Trends  in  Telephone  Service,  Table  19.3 
(March  2000).  According  to  the  most 
recent  Trends  in  Telephone  Service 
data.  212  CAP/CLECs  carriers  and  10 


other  LECs  reported  that  they  engaged 
in  competitive  local  exchange  services. 
Id.  It  seems  certain  that  some  of  these 
carriers  are  not  independently  owned 
and  operated,  or  have  more  than  1,500 
employees;  however,  we  are  luiable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  these  carriers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  1,348 
small  inciunbent  LECs,  212  small  entity 
CAPs.  and  10  other  small  entity  LECs 
that  may  be  affected  by  the  rules 
proposed  in  the  Notice. 

Rural  Radiotelephone  Service.  The 
Conunission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  See  47 
CFR  22.99.  A  significant  subset  of  the 
Rural  Radiotelephone  Service  is  the 
Basic  Exchange  Telephone  Radio 
Systems  (BETRS).  See  47  CFR  22.757, 
22.759.  The  Commission  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  See  13  CFR  121.201.  SIC  Code 
4812.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  small 
entities  under  the  SBA's  definition. 

Description  of  Proposed  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements:  The  focus  of  this 
proceeding  is  whether  the  Commission 
should  require  LECs  to  report  certain 
service  quality  information  in  a  more 
consumer- friendly  format  instead  of  the 
format  of  the  current  ARMIS  reports. 
Historically,  service  quality  reporting 
was  limited  to  the  price  cap  LECs.  With 
the  emergence  of  competition  in  the 
local  exchange  market,  service  quality 
information  on  competitive  LECs  would 
permit  consumers  to  compare  carriers  in 
their  area.  The  Notice  seeks  comment  on 
the  costs  and  benefits  of  imposing  new 
service  quality  reporting  requirements 
on  all  LECs.  The  NPRM  seeks  conunent 
on  whether  the  Conunission  should 
modify  its  service  quality  reporting 
requirements  by  reducing  the  quantity 
of  data  requested  and  if  all  LECs  should 
report  this  information  on  a  mandatory 
or  voluntary  basis. 

Commenters  shoidd  discuss  whether 
state  commissions  currently  require 
LECs  to  provide  the  proposed  service 
quality  information.  If  L£Cs — other  than 
price  cap  incumbent  LECs — are  required 
to  file  this  service  quality  information 
with  a  state  commission,  is  there  an 
additional  cost  in  preparing  and  filing 
the  service  quality  data  with  the 
Commission?  Commenters  should 
discuss  the  costs  to  small  entities  of 


preparing  the  proposed  service  quality 
reports  for  federal  reporting  purposes. 

The  NPRM  sets  out  in  detail,  and 
seeks  comment  on,  the  types  of  carriers 
that  should  report,  frequency  of  reports, 
and  data  to  be  reported.  The  NPRM 
seeks  comment  on  whether  there  are 
other  types  of  service  quality 
information  that  consiuners  would  find 
useful,  and  if  so,  what  are  the  benefits, 
biudens  and  feasibility  of  requiring 
carriers  to  collect  and  disclose  such 
information.  Under  the  proposal,  there 
would  be  fewer  categories  of  data 
reported  but  more  carriers  may  be 
required  to  report.  Commenters  should 
address  the  benefit  of  giving  consiuners 
access  to  service  quality  data  from  all 
carriers  providing  local  exchange 
service  in  their  area,  including  small 
entities,  and  discuss  the  increased  cost, 
if  any.  to  smaller  LECs. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered:  The 
RFA  requires  an  agency  to  describe  any 
significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

One  of  the  goals  in  this  proceeding  is 
to  consider  whether  consumers  should 
have  access  to  service  quality 
information  that  can  be  used  to  make 
comparisons  between  the  incumbent 
LEC  and  other  ceirriers  in  their  area. 
Service  quality  information  is  of  limited 
use  if  the  consumers  do  not  have 
comparable  information  on  all  carriers 
in  their  area,  including  emy  small 
entities  that  might  provide  service.  With 
the  emergence  of  competition  in  the 
local  exchange  market,  accurate  service 
quality  information  on  all  LECs  would 
permit  consumers  to  compare  carriers. 
The  Notice  seeks  comment  on  the  costs 
and  benefits  of  imposing  new  service 
quality  reporting  requirements  on  all 
LECs  and  on  whether  all  LECs  should  be 
required  to  report  service  quality  data. 
Under  this  scenario,  small  entities  may 
be  required  to  report  service  quality 
data.  The  Commission  is  seeking  to 
balance  the  consumers'  need  for 
information  with  the  reporting  burden 
on  the  industry,  particularly  small 
entities.  Conunenters  should  discuss 


how  the  imposition  of  service  quality 
reporting  on  carriers  other  than  price 
cap  incumbent  LECs  may  be 
burdensome,  and  the  costs  of 
compliance.  Commenters  should 
discuss  whether  certain  entities  should 
be  exempt  from  service  quality  reporting 
requirements  and  how  that  could  be 
done  without  compromising  the  goals  in 
this  proceeding. 

One  alternative  would  be  to  limit 
service  quality  reporting  to  the 
incumbent  LECs.  This  alternative, 
however,  would  not  permit  consumers 
to  compare  service  providers  in  their 
area.  The  Commission  observes  that  the 
effective  functioning  of  competitive 
markets  is  predicated  on  consumers 
having  access  to  accurate  information. 
Thus,  revising  the  current  service 
quality'  reporting  requirements  may  be 
essential  to  allow  consumers  to  compare 
service  quality  among  or  between 
carriers  and  make  informed  choices.  A 
second  alternative  would  be  to  make 
service  quality  reporting  voluntary  for 
certain  carriers.  Commenters  advocating 
limiting  service  quality  reporting  to 
price  cap  LECs  should  discuss  how 
consumers  would  have  access  to  service 
quality  data  on  all  LECs  in  their  area  if 
only  the  price  cap  LECs  were  required 
to  file  service  quality  reports.  Another 
alternative  would  be  to  limit  service 
quality  reporting  to  carriers  whose 
performance  fell  below  a  specified 
performance  benchmark.  This 
alternative  would  reduce  reporting 
burdens  for  carriers,  including  small 
carriers,  that  do  not  have  significamt 
service  quality  problems. 

This  proposed  reporting  requirement 
is  less  th^  the  current  service  quality 
reporting  requirement  (now  limited  to 
price  cap  LECs).  Commenters  should 
discuss  whether  the  proposed  reporting 
requirements  should  be  streamlined  for 
small  entities  and  how  this  could  be 
done  without  compromising  the  goals  in 
this  proceeding.  Commenters  should 
address  any  cost  savings  to  small 
entities  resulting  from  such 
streamlining. 

Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule:  None. 

B.  Paperwork  Reduction  Act 

This  NPRM  contains  a  proposed 
information  collection.  As  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  the  Commission  invites  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity'  to  comment  on  the 
information  collections  contained  in  the 
Notice  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  No. 
104-13.  Public  and  agency  comments 
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are  due  January  3,  2001.  Written 
comments  must  be  submitted  by  OMB 
on  the  proposed  information  collections 
on  or  before  February  2,  2001. 
Comments  should  address  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

C.  Ex  Parte  Presentations 

This  is  a  permit-but-disclose 
rulemaking  proceeding  subject  to 
"permit-but-disclose"  requirements 
under  §  1.1206  of  the  Commission's 
rules,  as  revised.  See  47  CFR  1.1206. 
Additional  rules  pertaining  to  oral  and 
written  presentations  are  set  forth  in 
§1.1206. 

D.  Comment  Period 

Pursuant  to  the  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  January  12, 
2001.  Reply  comments  are  to  be  filed  on 
or  before  February  16,  2001.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www. fcc.gov /e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 


each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  sedd  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  All  filings  by 
paper  must  be  sent  to  the  Commission's 
Secretary:  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  S.W.,  Washington,  D.C.  20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  Diskettes  should  be  submitted 
to:  Ernestine  Creech,  Accounting 
Safeguards  Division,  Federal 
Commimications  Commission,  445  12th 
Street,  S.W.,  Washington,  D.C.  20554. 
The  required  diskette  copies  of 
submissions  should  be  on  3.5  inch 
diskettes  formatted  in  an  IBM 
compatible  format  using  Word  or 
compatible  software.  Each  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (CC  Docket  No.  00-229), 
type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 


diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  parties  who  choose  to  file  by 
paper  must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
Suite  CY-A257,  445  12th  Street,  S.W., 
Washington,  D.C. 

E.  Authority 

The  action  is  authorized  under  the 
Communications  Act  of  1934,  sections 
4{i),  4(j),  201(b),  303(r),  and  403.  47 
U.S.C.  154(i),  154(j),  201(b),  303(r).  and 
403,  as  amended. 

F.  Ordering  Clauses 

Pursuant  to  the  authority  contained  in 
sections  4(i),  4(j),  201(b),  303(r),  and  403 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
201(b),  303{r),  and  403,  this  notice  of 
proposed  rulemaking  is  hereby  adopted. 

The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  notice  of  proposed  rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[No.LS-00-11] 

Market  Promotion  Funding — Lamb 
Meat  Adjustment  Assistance  Measures 
Program 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice:  Invitation  to  submit 

proposals. 

SUMMARY:  Interested  parties  are  invited 
to  submit  proposals  for  the  availability 
of  approximately  $1  million  in 
competitive  cooperative  agreements  to 
carry  out  "The  Summary  of  Assistance 
Measures"  of  the  Domestic  Lamb 
Industry  Adjustment  Assistance 
Program.  Approximately  $3.85  million 
was  previously  awarded  for  proposals 
submitted  under  this  program  as 
announced  in  the  Federal  Register, 
Volume  65,  Number  95,  Tuesday,  May 
16,  2000.  Fimds  have  been  made 
available  through  a  Memorandum  of 
Understanding  (MOU)  between  the 
Agricultural  Marketing  Service  (AMS) 
and  the  National  Sheep  Industry 
Improvement  Center  (NSIIC)  to  be 
awarded  in  fiscal  year  (FY)  2001 — with 
projects  completed  by  FY  2002.  AMS 
hereby  request  proposals  for  projects 
from  eligible  entities  interested  in 
applying  for  competitively  awarded 
cooperative  agreements  for  lamb  meat 
marketing  and  promotion.  The  intent  is 
to  fund  a  variety  of  marketing  proposals 
that  will  complement  previously 
awarded  projects  or  demonstrate  a  new 
strategy  to  increase  the  sale  of  U.S. 
lamb. 

DATES:  Proposals  must  be  received  at  the 
address  below  by  close  of  business 
January  3,  2001. 

ADDRESSES:  Proposals  (original  and  six 
copies)  should  be  mailed  to:  Barry  L. 
Carpenter,  Deputy  Administrator, 
livestock  and  Seed  Program, 


Agricultural  Marketing  Service,  USDA, 
Room  2092-S,  Stop  0249,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0249;  telephone 
(202)  720-5705. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  O'Coimor,  International 
Marketing  Specialist,  Standardization 
Branch  on  (202)  720-7046,  E-mail: 
Martin .  OConnor@usda  .gov. 

SUPPLEMENTARY  INFORMATION: 
General  Information 

This  program  resulted  from  the 
United  States  International  Trade 
Commission  (USITC)  findings  in 
Investigation  Number  TA-201-68  and 
Presidential  Proclamation  7208  of  July 
7, 1999,  made  subsequent  to  those 
findings,  which  initiates  a  3-year 
assistance  package  for  the  domestic 
lamb  industry.  The  Secretary  of 
Agricultiu^  outlined  the  assistance 
measures  that  were  then  incorporated 
by  the  Department  of  Agriculture 
(USDA)  and  the  Office  of  Management 
and  Budget  into  the  Domestic  Lamb 
Industry  Adjustment  Assistance 
proposal  for  the  U.S.  lamb  industry. 
AMS  is  the  lead  agency  implementing 
the  assistance  measures  and  will 
administer  funds  that  have  been  made 
available  through  a  MOU  with  the  NSIIC 
for  the  Marketing  and  Promotion  section 
of  the  Domestic  Lamb  Industry 
Adjustment  Assistance  Program  for  the 
U.S.  lamb  industry.  AMS  is  authorized 
under  7  U.S.C.  1622  of  the  Agricultural 
Marketing  Act  to  administer  programs  of 
this  nature. 

The  NSIIC  is  authorized  to  conduct 
marketing  and  promotion  programs 
under  section  375  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  2008j).  A  fund  is 
established  in  the  Treasury  of  the 
United  States,  without  fiscal  year 
limitation,  to  provide  funds  for  the 
enhancement  and  marketing  of  sheep  or 
goat  products  in  the  United  States. 
Cooperative  agreements  for  these 
piuposes  are  authorized  by  section  375 
of  the  Consolidated  Farm  and  Rural 
Development  Act,  7  U.S.C.  2008j. 

Under  the  terms  of  the  MOU,  a  total 
of  up  to  $1  million  in  addition  to  funds 
previously  awarded  will  be  provided  in 
competitive  cooperative  agreements 
during  FY  2001.  Projects  that  are 
submitted  in  the  proposals  should  be 
completed  in  a  timely  fashion  as 
provided  in  the  proposal,  but  imder  no 


circumstances  later  than  July  21,  2002. 
The  primary  objective  of  the  Domestic 
Lamb  Industry  Adjustment  Assistance 
Program  is  to  fund  a  number  of  diverse 
projects  that  will  increase  the  sale  of 
U.S.  lamb  regionally,  nationally  or 
internationally.  The  program  is 
administered  through  USDA,  AMS,  in 
accordance  with  the  MOU  with  NSIIC. 

Eligible  Applicants 

An  eligible  entity  is  an  organization 
that  promotes  the  betterment  of  the 
United  States  sheep  industry  and  that  is: 
(a)  a  public,  private,  or  cooperative 
organization;  (b)  an  association, 
including  a  corporation  not  operated  for 
profit;  (c)  a  federally  recognized  Indian 
Tribe;  or  (d)  a  public  or  quasi-public 
agency.  Under  the  Lobbying  Disclosure 
Act  of  1995,  an  organization  described 
in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  501 
(c)(4))  which  engages  in  lobbying 
activities,  is  not  eligible  to  apply. 

Use  of  Funds 

Use  of  funds  should  directly  increase 
the  sale  of  U.S.  lamb  meat  by  focusing 
on,  but  not  limited  to,  marketing, 
promotion,  merchandizing,  value-added 
proposals,  market  feasibility  analysis,  or 
market  identification.  Funds  may  rtot  be 
used  to:  (a)  pay  costs  of  preparing  the 
appUcation  package;  (b)  fund  political 
activities;  or  (c)  pay  costs  incurred  prior 
to  the  effective  date  of  the  cooperative 
agreement. 

Available  Funds  and  Award  Limitations 

The  total  amount  of  additional  funds 
available  for  cooperative  agreements  in 
FYs  2001  and  2002  is  approximately 
$1.0  million.  It  is  anticipated  that  all 
funds  will  be  awarded  in  FY  2001  for 
projects  that  will  be  completed  by  July 
21,  2002.  It  is  expected  that  there  mil 
be  submissions  that  propose  to  address 
a  variety  of  needs  in  promoting  U.S. 
lamb.  Proposals  may  be  fully  or  partially 
funded.  Awards  wall  be  segregated  so 
that  a  variety  of  marketing  strategies  and 
marketing  situations  will  be  addressed 
by  the  funded  proposals.  Additionally, 
proposals  which  further  develop 
projects  previously  awarded  under  AMS 
Notice  No.  LS-00-07  will  be  considered 
equally  with  other  submissions.  The 
actual  number  of  cooperative 
agreements  funded  will  depend  on  the 
quality  of  proposals  received  and  the 
amoimt  of  funding  requested.  The 
maximum  amount  of  Federal  funds 
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awarded  for  any  one  proposal  will  be 
$250,000.  Eligible  entities  will  have  the 
option  of  withdrawing  proposals  that 
are  partially  funded,  if  in  their  opinion, 
the  portion  funded  does  not  meet  their 
needs. 

Selection  Criteria 

Initially,  the  proposal  will  be 
reviewed  to  determine  whether  the 
entity  submitting  the  proposal  meets  the 
eligibility  requirements  and  whether  the 
proposal  application  contains  the 
information  required.  After  this  initial 
evaluation,  the  following  criteria  will  be 
used  to  rate  and  rank  proposals  received 
in  response  to  this  notice  of  funding 
availability.  Failure  to  address  any  of 
the  criteria  will  disqualify  the  proposal. 
Equal  weight  shall  be  given  to  each  of  ■ 
the  criteria  listed  below  and  points  will 
be  awarded  to  each  criterion  on  a  scale 
of  5,  4,  3,  2.  1.  A  score  of  5  indicates 
that  the  proposal  was  judged  to  be 
highly  relevant  to  the  criteria  and  a 
score  of  1  indicates  that  the  proposal 
was  judged  not  to  sufficiently  address 
the  criteria.  A  proposal  with  an  average 
score  from  the  evaluation  panel  of  AMS 
and  NSIIC  technical  experts  of  less  than 
2  for  any  one  criterion  will  disqualify 
the  proposal. 

Each  proposal  criteria  area  will  be 
evaluated  and  judged  on  its  own  merits 
using  the  following  criteria: 
(Clarification  points  are  given  in  the 
italicized  format  following  each 
question.  They  are  not  part  of  the 
criteria,  but  are  provided  to  help  the 
applicant  better  understand  what  the 
criteria  means.) 

(1)  Demonstrates  the  potential  to 
positively  influence  the  U.S.  lamb 
market. 

Does  the  promotion  place  U.S.  lamb 
on  the  center  of  the  plate  or  position  it 
well  in  the  market?  Does  the  proposal 
stress  U.S.  lamb? 

(2)  Demonstrates  a  merchandising 
strategy  to  create  new  sales  or  expand 
existing  accounts. 

Does  the  proposal  address  an 
improvement  in  product  quality  or  a 
more  consumer  friendly  product?  Is  this 
a  new  or  better  merchandising  strategy? 

(3)  Demonstrates  a  strategy  to  create 
value-added  linkages  among  various 
industry  sectors. 

Is  there  a  value-added  component  to 
the  plan?  This  could  be  coordination 
between  any  two  or  more  sectors  of  the 
industry  from  producers  through 
retailers.  Is  there  production-to-final 
consumer  or  "gate-to-plate"  component 
to  the  proposal? 

(4)  Demonstrates  how  the  marketing 
proposal  will  coincide  with  the  product 
marketing  cycles. 


Does  the  marketing  strategy  identify 
and  address  the  cyclical  nature  of  some 
markets  in  the  lamb  industry?  That  is, 
in  some  markets  there  is  a  surplus 
autumn  supply  with  increased  demand 
in  the  spring. 

(5)  Identifies  coordination  throughout 
the  marketing  chain  to  insure  supply  of 
the  product  being  marketed  in  the 
proposal. 

What  segment(s)  of  the  marketing 
chain  does  the  proposal  hope  to 
influence?  Is  there  a  supplier 
commitment  to  provide  the  product  to 
be  marketed? 

(6)  Provides  a  detailed  analysis  of  the 
product,  geographic  area  and  target 
market  that  will  be  affected. 

Does  the  proposal  identify  lamb  in 
general,  a  specific  cut  of  lamb  meat, 
pelts  or  other  lamb  products  or 
processes  that  will  be  marketed?  Is  the 
target  market  area  well  defined?  This 
could  be  local,  regional,  national,  or 
international.  Are  the  demographics  of 
the  proposed  market  area  well  defined 
and  understood?  Does  the  demographic 
information  make  the  target  audience  a 
good  candidate  for  cost  efficient 
marketing? 

(7)  Provides  a  timetable  and  objectives 
along  with  quantifiable  benchmark  and 
expected  results. 

Does  the  proposal  include:  (a)  a  clear 
objective;  (b)  well-defined  tasks  that 
will  accomplish  the  objectives:  (c) 
realistic  benchmarks;  and  (d)  a  realistic 
timetable  for  the  completion  of  the 
proposed  tasks? 

(8)  Identifies  how  the  proposal 
coordinates  with  existing  or  previous 
marketing  programs. 

Is  there  an  existing  marketing 
campaign  through  a  cooperative. 
Federal  Agency,  industry  group,  packer, 
breaker,  or  retailer  that  this  proposal 
compliments?  Are  there  any  previous 
programs  that  this  proposal  will  help 
continue?  If  there  is  a  sheep  industry 
checkoff,  what  is  the  likelihood  that 
they  would  continue  this  proposed 
project?  If  there  is  no  coordination;  how 
will  this  project  make  positive  impact  in 
lamb  marketing? 

(9)  Identifies  the  resources  needed 
and  a  management  team  with  the  ability 
to  administer  the  proposed  project. 

Does  the  proposal  identify  the 
qualified  personnel  to  complete  the 
proposed  project? 

What  experience  does  the 
management  team  have  in  marketing 
this  type  of  product?  Does  the 
management  team  have  the  experience 
needed  to  secure  the  supply  of  product 
to  be  promoted?  Is  there  a  good 
understanding  of  the  marketing  tools 
being  proposed?  For  example,  if  the 
proposal  calls  for  use  of  radio,  show 


how  this  fits  into  the  overall  marketing 
strategy,  cost,  prior  experience  and 
expected  result. 

(10)  Identifies  other  resources  that 
will  be  used  to  leverage  the  funds 
requested  in  the  proposal. 

Does  this  proposal  augment  an 
existing  program?  Are  there  other 
sources  of  funding  or  personnel  being 
used  to  complete  the  proposed  project? 

Selection  Process 

A  panel  of  AMS  and  NSIIC  technical 
experts  will  evaluate  proposal 
applications.  Applications  will  be 
evaluated  competitively  and  points 
awarded  as  specified  in  the  Selection 
Criteria  section  of  this  notice. 
Cooperative  agreements  will  be  awarded 
on  a  competitive  basis  to  eligible 
entities.  After  assigning  points  upon 
those  criteria,  applications  will  be  listed 
in  rank  order  and  presented,  along  with 
funding  level  recommendations,  to  the 
Administrator  of  AMS,  who  will  make 
the  final  decision  on  awarding 
agreements.  AMS  reserves  the  right  to 
make  selections  out  of  rank  order  to 
provide  a  diversity  of  projects  targeting 
various  marketing  situations,  geographic 
areas  or  subject  matter  distribution  of 
funded  projects.  With  respect  to  any 
approved  proposal,  the  amount  of 
funding  and  the  project  period  during 
which  the  project  may  be  funded  and 
will  be  completed,  are  subject  to 
negotiation  prior  to  finalization  of  the 
cooperative  agreement. 

Proposal  Submission 

All  proposals  are  to  be  submitted  on 
standard  8.5x11  inch  paper  with  typing 
on  one  side  of  the  page  only.  In 
addition,  margins  must  be  at  least  1 
inch,  type  must  be  12  characters  per 
inch  (12  pitch  or  10  point)  or  larger,  no 
more  than  6  lines  per  inch. 

Content  of  a  Proposal 

A  proposal  must  contain  the 
following: 

1.  Form  SF— 424  "Application  for 
Federal  Assistance." 

2.  Form  SF-424A  "Budget 
Information-Non  Construction 
Programs." 

3.  Form  SF-424B  "Assurances-Non 
Construction  Programs." 

4.  Table  of  Contents — For  ease  of 
locating  information,  each  proposal 
must  contain  detailed  Table  of  Contents 
inunediately  following  the  required 
forms.  The  Table  of  Contents  should 
include  page  numbers  for  each 
component  of  the  proposal.  Pagination 
should  begin  immediately  following  the 
Table  of  Contents. 

5.  Project  Summary:  The  proposal 
must  contain  a  project  sununary  of  one 


Federal  Register /Vol.  65,  No.  233 /Monday,  December  4,  2000 /Notices 


75665 


page  or  less  on  a  separate  page.  This 
page  must  include  the  title  of  the  project 
and  the  names  of  the  primary  project 
contacts  and  the  applicant  organization, 
followed  by  the  summary.  The  summary 
should  be  self-contained  and  should 
describe  the  overall  goals  and  relevance 
of  the  project.  The  summary  should  also 
contain  a  listing  of  all  organizations 
involved  in  the  project.  The  Project 
Summary  should  immediately  follow 
the  Table  of  Contents. 

6.  Project  Narrative:  The  narrative 
portion  of  the  Project  Proposal  is  limited 
to  ten  Pages  of  text  and  should  contain 
the  following: 

a.  Introduction.  A  clear  statement  of 
the  goals  and  objectives  of  the  project. 
The  problem  should  be  set  in  context  of 
the  present-day  situation.  Sunmiarize 
the  body  of  knowledge  which 
substantiates  the  need  for  the  proposed 
project. 

b.  Rationale  and  Significance. 
Substantiate  the  need  for  the  proposed 
project.  Describe  the  impact  of  the 
project  on  the  United  States  lamb 
market.  Describe  the  project's  specific 
relationship  to  the  segment  of  lamb 
market  being  addressed. 

c.  Objectives  and  Approach.  Discuss 
the  specific  objectives  to  be 
accomplished  under  the  project.  A 
detailed  description  of  the  approach 
must  include: 

(1)  techniques  or  procedures  used  to 
carry  out  the  proposed  activities  and  for 
accomplishing  the  objectives;  and  (2) 
the  results  expected. 

d.  Timetable.  Tentative  schedule  for 
conducting  the  major  steps  of  the 
project. 

e.  Evaluation.  Provide  a  plan  for 
assessing  and  evaluating  the 
accomplishments  of  the  stated 
objectives  diu-ing  the  project  and 
describe  ways  to  determine  the 
effectiveness  (impact)  of  the  end  results 
upon  conclusion  of  the  project. 
Awardees  will  be  required  to  submit 
written  project  performance  reports  on  a 
quarterly  basis. 

f.  Coordination  and  Management 
Plan.  Describe  how  the  project  will  be 
coordinated  among  various  participants 
and  the  nature  of  the  collaborations. 
Describe  plans  for  management  of  the 
project  to  ensure  its  proper  and  efficient 
administration. 

What  To  Submit 

An  original  and  6  copies  must  be 
submitted.  Each  copy  must  be  stapled  in 
the  upper  left-hand  corner.  (DO  NOT 
BIND).  All  copies  of  the  proposal  must 
be  submitted  in  one  package. 


Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  other  Federal,  statutes  and 
regulations  apply  to  proposals 
considered  for  review  and  to 
cooperative  agreements  awarded  under 
this  program.  These  include  but  are  not 
limited  to: 

7  CFR  part  1.1 — USDA  implementation 
of  the  Freedom  of  Information  Act. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations. 

7  CFR  part  3016— Uniform 
Adndnistrative  Requirements  for 
Grants  and  Cooperative  Agreement  to 
State  cmd  Local  Governments. 

7  CFR  part  3019— Uniform 
Administrative  Requirements  for 
Grant  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations. 

7  CFR  part  3051— Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions. 

Public  Burden  in  This  Notice 

Form  SF-424,  "Application  for  Federal 
Assistance" 

This  form  is  used  by  applicants  as  a 
required  face  sheet  for  applications  for 
Federal  assistance. 

Form  SF-424A,  "Budget  Information- 
Non  Construction  Programs" 

This  form  must  be  completed  by 
applicants  to  show  the  project's  budget 
breakdown,  both  as  to  expense 
categories  and  the  division  between 
Federal  and  non-Federal  sources. 

Form  SF-424B,  "Assurances-Non 
Construction  Programs" 

This  form  must  be  completed  by  the 
applicant  to  give  the  Federal 
government  certain  assurances  that  the 
applicant  has  the  legal  authority  to 
apply  for  Federal  assistance  and  the 
financial  capability  to  pay  the  non- 
Federal  share  of  project  costs.  The 
applicant  also  gives  assurance  it  will 
comply  with  various  legal  and 
regulatory  requirements  as  described  in 
the  form. 

Reporting  Requirements 

Awardees  will  be  required  to  submit 
written  project  performance  reports  on  a 
quarterly  basis  and  a  final  report  at  the 
completion  of  the  project.  The  project 
performance  report  and  final  report 
shall  include,  but  need  not  be  limited 
to:  (1)  A  comparison  of  timeline,  tasks 
and  objectives  outlined  in  the  proposal 
as  compared  to  the  actual 
accomplishments;  (2)  If  report  varies 


from  the  stated  objectives  or  they  were 
not  met,  the  reasons  why  established 
objectives  were  not  met;  (3)  Problems, 
delays,  or  adverse  conditions  which  will 
materially  affect  attainment  of  planned 
project  objectives;  (4)  Objectives 
established  for  the  next  reporting 
period;  and  (5)  Status  of  compliance 
with  any  special  conditions  on  the  use 
of  awarded  funds. 

Dated:  November  28,  2000. 
Kathleen  A.  Merrigan, 
Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  00-30823  Filed  12-1-00;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Columbia  River  Gorge  National  Scenic 
Area,  Oregon  and  Washington  States; 
Statutory  Amendments  Regarding 
Appraisal  Standards  and  Procedures 

AGENCY:  Forest  Ser\'ice.  USDA. 
action:  Notice. 

summary:  As  required  by  the 
Appropriations  Act  for  Fiscal  Year  2001 
for  the  Department  of  the  Interior  and 
Related  Agencies,  the  Forest  Service 
gives  notice  of  the  statutory 
amendments  made  to  the  Columbia 
River  Gorge  National  Scenic  Area  of 
November  17,  1986. 

Among  other  things,  the  Act 
authorized  the  Forest  Service  to  acquire 
lands  within  the  designated  boundaries 
of  the  Columbia  River  Gorge  National 
Scenic  Area.  To  facilitate  those 
acquisitions.  Congress  has  recently 
amended  the  Act  as  part  of  the  Fiscal 
Year  2001  appropriations  act  for  the 
Forest  Service  (Public  Law  106-291). 
These  amendments  provide  special 
direction  for  the  valuation  of  some  lands 
being  acquired  by  the  Forest  Service 
within  Special  Management  Areas  jJ  the 
Scenic  area.  Generally,  persons  ownitl^ 
land  within  a  Special  Management  Area 
as  of  September  1,  2000,  who  offer  to 
sell  their  land  to  the  federal  government 
prior  to  April  1,  2001,  will  have  their 
land  appraised  without  regard  to  the 
effect  of  certain  zoning  and  land  use 
restrictions  enacted  pursuant  to  the 
Columbia  River  Gorge  National  Scenic 
Area  Act.  After  April  1,  2001.  land  will 
be  appraised  considering  all  zoning  and 
land  use  restrictions.  In  addition  to  the 
publication  of  this  notice  in  the  Federal 
Register,  notice  of  these  amendments  is 
also  being  given  via  publication  in 
newspapers  of  general  circulation  in  the 
area  and  by  direct  mail  to  known  . 
landowners  in  the  area. 
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ADDRESSES:  For  a  copy  of  the  Columbia 
River  Gorge  National  Scenic  Area  Act 
and  amendments,  write  the  National 
Scenic  Area  Headquarters,  Forest 
Service.  USDA,  902  Wasco  Avenue, 
Suite  200,  Hood  River,  Oregon  97031. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Campbell,  Lands  Staff  Officer,  National 
Scenic  Area  Headquarters,  telephone: 
541-386-2333. 

Dated:  November  28,  2000. 
Nancy  Graybeal, 
Deputy  Regional  Forester. 
[FR  Doc.  00-30752  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


OEPARTME^^r  of  agriculture 

Forest  Service 

Boundary  Establishment  for  McKenzle 
National  Wild  and  Scenic  River, 
Willamette  National  Forest,  Lane  and 
Linn  Counties,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDA  Forest  Service, 
Washington  Office,  is  transmitting  the 
final  boundary  of  the  McKenzie 
National  Wild  and  Scenic  River  to 
Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Dunbar,  Willamette  National 
Forest,  211  East  6th  Avenue,  Eugene, 
Oregon  97440,  phone  541-465-6541. 

SUPPLEMENTARY  INFORMATION:  The 

McKenzie  Wild  and  Scenic  River 
boimdary  is  available  for  review  at  the 
following  offices:  USDA  Forest  Service, 
Recreation,  Yates  Building,  14th  and 
Independence  Avenues  SW. , 
Washington,  DC  20024;  Pacific 
Northwest  Regional  Office,  333  SW. 
First  Avenue,  Portland,  Oregon  97204; 
and,  Willamette  National  Forest,  211 
East  6th  Avenue,  Eugene,  Oregon  97440. 

The  Omnibus  Oregon  Wild  and 
Scenic  River  Act  (PubHc  Act  100-557) 
of  October  28, 1988,  designated  the 
McKenzie  River,  Oregon,  as  a  National 
Wild  and  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  final  decision  on 
delineation  of  a  river  corridor  boundary 
is  based  on  the  McKenzie  Wild  and 
Scenic  River  Decision  Notice  and 
Environmental  Assessment  dated 
January  9,  1992.  Unless  changed  by 
Congress,  the  boundary  decision  will  be 
implemented  ninety  days  after  Congress 
receives  the  transmittal. 


Dated:  November  28,  2000. 
Nancy  Graybeal, 
Deputy  Regional  Forester. 
[PR  Doc.  00-30753  Filed  12-1-00;  8:45  am) 
BUJJNG  COOE  3410-1 1-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  North 
Umpqua  National  Wild  and  Scenic 
River,  Umpqua  National  Forest, 
Douglas  County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDA  Forest  Service, 
Washington  Office,  is  transmitting  the 
final  boundary  of  the  North  Umpqua 
National  Wild  and  Scenic  River  to 
Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Stone,  Umpqua  National  Forest, 
2900  NW.  Stewart  Parkway,  Roseburg, 
Oregon  97470,  phone  541-672-3293. 

SUPPLEMENTARY  INFORMATION:  The  North 
Umpqua  Wild  and  Scenic  River 
boundary  is  available  for  review  at  the 
foUovdng  offices:  USDA  Forest  Service, 
Recreation,  Yates  Building  14th  and 
Independence  Avenues  SW., 
Washington,  DC  20024;  Pacific 
Northwest  Regional  Office,  333  SW. 
First  Avenue,  Portland,  Oregon  97204; 
and  Umpqua  National  Forest,  2900  NW. 
Stewart  Parkway,  Roseburg,  Oregon 
97470. 

The  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act  (Public  Law  100-577) 
of  October  28, 1988,  designated  the 
North  Umpqua  River,  Oregon,  as  a 
National  Wild  and  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  fined  decision  on 
delineation  of  a  river  corridor  boundary 
is  based  on  the  North  Umpqua  Wild  and 
Scenic  River  Decision  Notice  and 
Enviroimiental  Assessment  dated  July 
28,  1992.  Unless  changed  by  Congress, 
the  boundary  decision  will  be 
implemented  ninety  days  after  Congress 
receives  the  transmittal. 

Dated:  November  28.  2000. 
Nancy  Graybeal, 

Depu  ty  Regional  Forester 

(FR  Doc.  00-30755  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Boundary  Establishment  for  North 
Fork  Of  the  Middle  Fork  of  the 
Willamette  National  Wild  and  Scenic 
River,  Willamette  National  Forest,  Lane 
County,  OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  USDA  Forest  Service, 
Washington  Office,  is  transmitting  the 
final  boundary  of  the  North  Fork  of  the 
Middle  Fork  of  the  Willamette  National 
Wild  and  Scenic  River  to  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Dunbar,  Willamette  National 
Forest,  211  East  6th  Avenue,  Eugene, 
Oregon  97440,  phone  541^65-6541. 
SUPPLEMENTARY  INFORMATION:  The  North 
Fork  of  the  Middle  Fork  of  the 
Willamette  Wild  and  Scenic  River 
boundary  is  available  for  review  at  the 
following  offices:  USDA  Forest  Service, 
Recreation,  Yates  Building,  14th  and 
Independence  Avenues  SW., 
Washington,  DC  20024;  Pacific 
Northwest  Regional  Office,  333  SW. 
First  Avenue,  Portland,  Oregon  97204; 
and,  Willamette  National  Forest,  211 
East  6th  Avenue,  Eugene,  Oregon  97440. 

The  Omnibus  Oregon  Wild  and 
Service  Rivers  Act  (Public  Law  100- 
557)  of  October  28,  1998,  designated  the 
North  Fork  of  the  Middle  Fork  of  the 
Willamette  River,  Oregon,  as  a  National 
Wild  and  Scenic  River,  to  be 
administered  by  the  Secretary  of 
Agriculture.  The  final  decision  on 
delineation  of  a  river  corridor  boundary 
is  based  on  the  North  Fork  of  the  Middle 
Fork  of  the  Willamette  Wild  and  Scenic 
River  Decision  Notice  and 
Environmental  Assessment  dated 
January  9,  1992.  Unless  changed  by 
Congress,  the  boundary  decision  will  be 
implemented  ninety  days  after  Congress 
receives  the  transmittal. 

Dated:  November  28,  2000. 
Nancy  Graybeal, 

Deputy  Regional  Forester. 

[FR  Doc.  00-30754  Filed  12-1-00;  8:45  am] 

BtLUNG  COOE  3410-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  Rights-of-Way  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 


ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-Way  Access  Advisory 
Committee  (committee)  to  assist  the 
Board  in  developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  This 
docmnent  announces  the  next  meeting 
of  the  committee,  which  will  be  open  to 
the  public. 

DATES:  The  next  meeting  of  the 
committee  is  schedided  for  December 
19,  2000,  beginning  at  3:00  p.m.  and 
ending  at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street,  NW.,  suite  1000,  Washington. 
DC,  20004-1111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Windley,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,5uite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice);  (202)  272-5449 
(TTY).  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape.  Braille, 
large  print,  or  ASCII  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  (http:// 
www.access-board.gov/news/ 
prowmtg.htm). 

SUPPLEMENTARY  INFORMATION:  On 
October  20,  1999,  the  Architectm-al  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-Way  Access  Advisory  Committee 
(committee)  to  provide 
recommendations  for  developing  a 
proposed  rule  addressing  accessibility 
guidelines  for  newly  constructed  and 
altered  public  rights-of-way  covered  by 
the  Americans  with  Disabilities  Act  of 
1990  and  the  Architectural  Barriers  Act 
of  1968.  64  FR  56482  (October  20,  1999). 

1    Committee  meetings  will  be  open  to 
'  the  public  and  interested  persons  can 
attend  the  meetings.  All  interested 
persons  will  have  the  opportunity  to 
comment  when  the  proposed 
accessibility  guidelines  for  public 
rights-of-way  are  issued  in  the  Federal 
Register  by  the  Access  Board. 

Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
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systems  should  contact  Scott  Windley 
by  December  13,  2000. 

Lawrence  W.  Roffee, 

Executive  Director. 

[FR  Doc.  00-30873  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  B1SO-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  No.  001115321-0321-01] 

Revisions  to  Shipper's  Export 
Declaration,  Commerce  Form  7525-V 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Program  notice.- 

SUMMARY:  This  notice  announces  that  on 
September  28,  2000,  the  Office  of 
Management  and  Budget  (OMB) 
approved  use  of  the  revised  Shipper's 
Export  Declaration  (SED),  Commerce 
Form  7525-V,  and  the  Automated 
Export  System  (AES)  for  export 
reporting  purposes.  Under  die  OMB 
clearance,  the  Commerce  Form  7525-V- 
Altemate  (Intermodal)  is  eliminated  as  a 
shipper's  export  reporting  form,  and  the 
sponsorship  of  the  Commerce  Form 
7513,  "Shipper's  Export  Declaration  for 
In-Transit  Goods,"  is  transferred  to  the 
U.S.  Army  Corps  of  Engineers.  The 
effective  date  for  use  of  the  new  form  is 
October  1,  2000.  However  the  Census 
Bureau  is  allowing  a  180  day  grace 
period  to  April  1,  2001,  to  allow  the 
trade  commimity  to  deplete  current 
stocks  of  the  old  forms.  During  the  grace 
period,  the  Census  Bureau  will  allow 
use  of  both  the  old  and  revised 
Commerce  Form  7525-V  and  Commerce 
Form  7525-V-Altemate  (Intermodal). 
As  of  April  1,  2001,  only  the  Commerce 
Form  7525-V  and  the  AES  record  will 
be  accepted  by  the  Census  Biu-eau  and 
the  Customs  Service  as  a  means  of 
reporting  shipper's  export  declaration 
information. 

DATES:  The  effective  date  for  use  of  the 
revised  SED  form  is  October  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
instructions  for  completion  of  the  new 
form  should  be  addressed  to  Jerome 
Greenwell,  Foreign  Trade  Division,  U.S. 
Census  Bureau,  Room  3125,  FOB-3, 
Washington,  DC  20233-0001,  (301)  457- 
2238. 

SUPPLEMENTARY  INFORMATION:  The 
Shipper's  Export  Declaration  (SED) 
Commerce  Form  7525-V  and  the 
Automated  Export  System  (AES) 
reporting  methods  were  approved  under 
OMB  clearance  number  0607-0152.  The 


SED  is  a  Department  of  Commerce  Form 
used  by  the  Bureau  of  the  Census 
(Census  Bureau)  for  statistical  reporting 
purposes  and  the  Bureau  of  Export 
Administration  (BXA)  for  export  control 
purposes.  It  also  is  used  by  the  U.S. 
Customs  Service  for  verifying  export 
shipments,  the  Department  of  State,  and 
other  federal  government  agencies  for 
export  control  purposes.  The  SED  was 
revised  to  delete  unused  or  outdated 
data  fields,  to  make  it  consistent  with 
the  regulation  provisions  contained  in 
the  final  rule  published  in  the  Federal 
Register  on  July  10,  2000  (65  FR  42556), 
and  to  make  the  data  elements  on  the 
paper  SED  consistent  with  the  data 
elements  on  the  AES  record. 

The  OMB  clearance  for  the  SED, 
Commerce  Form  7525-V,  and 
Commerce  Form  7525-V-Altemate 
(Intermodal),  the  Automated  Export 
Reporting  Program  (AERP),  die  AES, 
and  Commerce  Form  7513,  "Shipper's 
Export  Declaration  for  In-Transit 
Goods"  expired  on  September  30,  2000. 
On  April  28.  2000,  the  Census  Bureau 
published  a  presubmission  notice  in  the 
Federal  Register  (65  FR  24912) 
armouncing  its  intent  to  submit  a  forms 
clearance  proposal  to  OMB  to  renew  its 
clearance  for  the  reporting  of  export 
data  using:  (1)  the  two  types  of  paper 
SEDs,  Form  7525-V,  and  Form  7525-V- 
Altemate  (Intermodal);  and  (2)  the  AES. 

In  that  notice  the  Census  Bureau  also 
announced  that  it  was  not  renewing 
clearance  for  the  AERP  and  the 
Commerce  Form  7513,  "Shipper's 
Export  Declaration  for  In-Transit 
Goods."  With  the  rapid  growth  of  the 
AES,  the  Census  Bureau  discontinued 
the  AERP  program  as  of  December  31, 
1999.  Filers  using  the  AERP  program, 
which  was  an  electronic  reporting 
system  that  was  strictly  used  for  Census 
Bm-eau  statistical  collection  purposes, 
are  now  filing  their  export  data  through 
the  AES  or  are  in  the  process  of 
converting  to  the  AES. 

The  authority  for  clearance  of  the 
"Shipper's  Export  Declaration  for  In- 
Transit  Goods,"  Commerce  Form  7513, 
which  serves  as  the  source  document 
from  which  the  official  U.S.  statistics  on 
outboimd  in-transit  waterbome 
shipments  is  collected  and  compiled, 
has  been  transferred  to  the  U.S.  Army 
Corps  of  Engineers.  This  program  was 
transferred  to  the  Corps,  as  they  are  the 
primary  users  of  the  in-transit  data. 

In  that  notice  the  Census  Bureau  also 
identified  the  revisions  that  were  being 
made  to  the  SED  to  bring  it  up  to  date 
with  current  regulatory  and  policy 
provisions  and  to  make  it  consistent 
with  the  AES  record  format. 

On  August  21,  2000,  the  Census 
Bureau  published  a  second  notice  in  the 
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Federal  Register  (65  PR  50674)     \ 
announcing  its  submission  of  the  Forms 
Clearance  proposal  to  OMB  requesting 
clearance  only  for  the  Commerce  Form 
7525-V,  "Shipper's  Export  Declaration," 
and  the  AES.  Subsequent  to  issuing  the 
April  28,  2000,  Federal  Register  notice, 
the  Census  Bureau  determined  that 
making  the  changes  required  to  make 
the  paper  SEDs  compatible  with  the 
AES  record  format  would  make  the 
Form  7525-V-Altemate  (Intermodal) 
incompatible  with  the  ocean  bill  of 
lading,  with  which  it  was  intended  to 
align,  thereby  negating  its  utility  to  the 
vessel  exporting  community.  Therefore, 
the  Census  Bureau  did  not  request 
clearance  for  the  Form  7525-V-Altemate 
(Intermodal).  There  was  no  objection  to 
the  elimination  of  the  Form  7525-V- 
Alternate  (Intermodal)  as  provided  in 
comments  to  the  August  21  Federal 
Register  notice. 

Program  Change 

Effective  October  1,  2000,  the  only 
methods  by  which  filers  can  report 
export  information  to  the  Census  Bureau 
is  by  using  the  paper  SED,  Commerce 
Form  7525-V,  or  filing  the  export 
information  electronically  through  the 
AES.  In  order  to  allow  filers  to  deplete 
existing  stocks  of  the  old  paper  SED 
forms,  the  Census  Bureau  is  allowing  a 
180-day  grace  period  to  April  1,  2001, 
during  which  time  filers  will  be  allowed 
to  use  either  the  revised  SED  or  the  old 
versions  of  the  Form  7525-V  or  Form 
7525-V-Altemate  (Intermodal). 

However,  when  using  either  the  old  or 
new  version  of  the  SED,  filers  must 


follow  the  provisions  contained  in  the 
revised  Foreign  Trade  Statistics 
Regulations  (FTSR),  published  as  a  final 
rule  in  the  Federal  Register  on  July  10, 
2000  (65  FR  42556).  These  regulation^ 
contain  revised  provisions  for  reportibg 
the  name  of  the  U.S.  principal  party  ip 
interest  (USPPI)  on  the  SED  or  AES    [ 
record,  specifically  clarify  the  reportijng 
responsibilities  of  the  USPPI  and       I 
forwarding  or  other  agents  involved  ip 
the  export  transaction,  and  clarify  thi^ 
power  of  attorney  provisions  wheneyer 
a  principal  party  interest  authorizes  i^ 
U.S.  forwarding  or  other  agent  to  action 
its  behalf  to  facihtate  the  export  of  it^ms 
from  the  United  States.  |    •« 

The  revised  SED  is  available  for     ' 
downloading  on  the  Census  Bureau's 
Foreign  Trade  Division  (FTD)  Web  site 
at  www.census.gov/foreign-trade/www. 
The  SED  can  be  prepared  and 
downloaded  from  this  website  or  it  can 
be  downloaded  fi'om  the  Web  site  on 
yellow  or  goldenrod  paper  and  privately 
printed,  or  it  can  be  ordered  from  the 
Government  Printing  Office  by  calling 
the  Publication  Order  and  Information 
Office  at  (202)  512-1800.  The  FTD  also 
will  provide  a  software  package,  free  of 
charge,  that  will  allow  respondents  to 
input  SED  information  on  their  own 
computer  and  transmit  it  electronically 
through  AESDirect.  The  FTD  will 
inform  the  public  through  its  FTD  Web 
site  and  the  AES  newsletter  as  to  when 
this  software  will  be  available.  A  copy 
of  the  revised  SED  also  is  published  as 
part  of  this  notice. 

The  Census  Bureau  strongly 
encourages  all  filers  of  export  data  to 


report  their  export  information 
electronically  using  the  AES.  The 
Census  Bureau  offers  a  free  Internet- 
based  filing  service  on  its  Web  site 
through  which  filers  can  transmit  export 
information.  This  system  is  known  as 
AESDirect,  and  detailed  information  on 
using  this  system  can  be  obtained  from 
the  Census  Bureau,  FTD  Web  site  at 
www.aesdirect.gov.  General  information 
about  the  AES  and  AESDirect  can  be 
obtained  from  the  Census  Bureau's  FTD 
Web  site  at  www.census.gov/foreign- 
trade/wvnv  and  on  the  U.S.  Customs 
Service  Web  site  at 
www.customs.gov.aes. 

The  new  instructions  for  completing 
the  SED,  "The  Correct  Way  To  Complete 
The  SED,"  are  also  available  for 
downloading  on  the  FTD  Web  site  at 
www.ce/Jsus.gov//orejgn-trade/vvivw. 
These  instructions  include  detailed  data 
element  descriptions  for  completing  the 
revised  SED.  These  data  element 
descriptions  should  be  used  as  a  general 
reference  for  completing  the  SED.  All 
filers  are  strongly  encouraged  to 
reference  the  detailed  provisions  for 
completing  the  SED  and  AES  records 
contained  in  the  FTSR,  title  15,  Code  of 
Federal  Regulations,  part  30.  Filers 
should  be  familiar  with  these 
regulations  prior  to  completing  the  SED 
or  AES  record. 

Dated:  November  27,  2000. 
Kenneth  Prewitt, 

Director.  Bureau  of  the  Census. 

BILUNG  CODE  351(M)7-P 
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BILUNG  CODE  3510-07-C 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-830] 

Preliminary  Rescission  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Plate  in  Coils  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  rescission 
in  the  antidumping  duty  adininistrative 
review  of  stainless  steel  plate  in  coils 
from  Taiwan. 

SUMMARY:  On  July  7.  2000,  the 
Department  of  Commerce 
("Department")  published  a  notice  of 
initiation  of  an  antidumping  duty 
administrative  review  on  stainless  steel 
plate  in  coils  from  Taiwan.  This  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise.  The  period  of 
review  ("POR")  is  November  4,  1998 
through  April  30,  2000.  The  Department 
is  now  preliminarily  rescinding  this 
review  based  on  record  evidence 
indicating  that  there  were  no  entries 
into  the  United  States  of  subject 
merchandise  during  the  POR. 
EFFECTIVE  DATE:  December  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  or  Rick  Johnson, 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone 
202-482-0409  (Chen)  or  202-482-3818 
(Johnson),  fax  202-482-1388. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effective  January  1. 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Background 

On  May  21,  1999,  the  Department 
published  the  antidumping  duty  order 
on  stainless  steel  plate  in  coils  from 
Taiwan.  See  Antidumping  Duty  Orders; 
Certain  Stainless  Steel  Plate  in  Coils 
From  Belgium.  Canada.  Italy,  the 
Republic  of  Korea.  South  Africa,  and 
Taiwan,  64  PR  27756  (May  21,  1999). 


On  May  16,  2000,  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
order  for  the  period  November  4,  1998 
through  April  30,  2000.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review,  65  FR  31141 
(May  16,  2000).  Petitioners  Allegheny 
Ludlum,  AK  Steel  Corporation,  Butler 
Armco  Independent  Union,  J&L 
Specialty  Steel,  Inc.,  North  American 
Stainless,  United  Steelworkers  of 
America,  AFL-CIO/CLC,  and  Zanesville 
Armco  Independent  Organization 
(collectively  "petitioners")  timely 
requested  that  the  Department  conduct 
an  administrative  review  of  sales  by 
Yieh  United  Steel  Corporation 
("YUSCO").  a  Taiwan  producer  and 
exporter  of  subject  merchandise,  and  Ta 
Chen  Stainless  Pipe  Co.,  Ltd.  ("Ta 
Chen"),  a  Taiwan  exporter  of  subject 
merchandise.  YUSCO  also  timely 
requested  that  the  Department  conduct 
an  administrative  review  of  YUSCO's 
sales.  YUSCO  withdrew  its  request  for 
review  on  July  19,  2000.  On  July  7, 
2000,  in  accordance  with  section  751(a) 
of  the  Act,  the  Depjirtment  published  in 
the  Federal  Register  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  of  sales  by 
YUSCO  and  Ta  Chen  for  the  period 
November  4,  1998  through  April  30, 
2000.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations 
in  Part.  65  FR  41942  (July  7,  2000). 

On  July  10,  2000,  the  Department 
issued  its  antidumping  duty 
questionnaire  to  YUSCO  and  Ta  Chen. 
On  July  19,  2000.  along  with 
withdrawing  its  request  for  an 
administrative  review,  YUSCO 
requested  that  the  Department  rescind 
this  review,  claiming  it  made  no  entries 
of  subject  merchandise  into  the  United 
States  during  the  POR.  On  July  27,  2000, 
the  Department  solicited  comments  on 
YUSCO's  request  for  rescission.  See 
Memo  to  the  File  from  Juanita  H.  Chen 
(July  27.  2000).  On  August  8.  2000, 
YUSCO  submitted  its  Section  A 
response  to  the  Department's 
questionnaire.  YUSCO  reiterated  its 
request  for  rescission  on  August  16, 
2000.  Also  on  that  date,  petitioners  filed 
comments  opposing  YUSCO's  request 
for  rescission,  which  included 
references  to  the  original  investigation 
indicating  that  Ta  Chen's  U.S.  affiliate, 
Ta  Chen  International  (CA)  Corp. 
("TCI")  made  sales  of  YUSCO's 
merchandise  during  the  POR  and  had 
additional  inventory  not  yet  sold. 

On  July  31,  2000,  Ta  Chen  stated  that 
it  did  not  have  any  U.S.  sales, 


shipments  or  entries  of  subject 
merchandise  during  the  POR,  and 
requested  that  it  not  be  required  to 
answer  the  Department's  questionnaire. 
On  August  1,  2000,  the  Department 
asked  Ta  Chen  a  supplemental  question 
regarding  shipments  in  the  POR  falling 
under  a  certain  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS") 
number,  and  gave  Ta  Chen  an  extension 
of  time  in  which  to  respond  to  the 
antidumping  duty  questionnaire.  On 
August  9,  2000,  Ta  Chen  repeated  its 
statement  that  it  did  not  have  any  U.S. 
sales,  shipments  or  entries  during  the 
POR,  stated  that  imports  under  the  HTS 
number  were  cut-to-length  stainless 
steel  plate  and  not  subject  merchandise, 
and  repeated  its  request  not  to  have  to 
answer  the  Department's  questionnaire. 
On  August  24,  2000,  the  Department 
denied  Ta  Chen's  request  that  it  not  be 
required  to  answer  the  questionnaire, 
and  issued  supplemental  questions  to 
Ta  Chen.  On  August  31  and  September 
5,  2000,  Ta  Chen  responded  to  the 
Department's  supplemental  questions, 
stating  that  of  TCI's  sales  of  YUSCO's 
merchandise  fi'om  TCI's  U.S.  warehouse 
inventory  during  the  POR,  all 
merchandise  entered  before  the  POR.  Ta 
Chen  also  stated  that  while  there  was  a 
sale  of  subject  merchandise  from 
YUSCO  to  TCI  during  the  POR,  such 
subject  merchandise  entered  the  United 
States  and  was  resold  after  the  POR.  Ta 
Chen  also  stated  that,  for  these  reasons, 
it  did  not  intend  on  answering  the 
Department's  questionnaire.  On 
September  12,  2000,  petitioners 
submitted  comments  on  Ta  Chen's 
response  to  the  Department's 
supplemental  questions,  arguing  that 
the  Department  should  review  TCI's 
resales  of  YUSCO's  merchandise  as 
constructed  export  prit:e  ("CEP")  sales, 
citing  to  Silicon  Metal  from  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  42806 
(August  19,  1994).  Petitioners 
emphasized  that  they  requested  the 
review  not  only  to  liquidate  entries 
during  the  review  period  but  also  to  set 
a  new  cash  deposit  rate  on  future 
entries.  On  September  26,  2000,  the 
Department  informed  Ta  Chen  of  its 
intention  to  conduct  a  review  of  TCI's 
sales,  and  asked  that  Ta  Chen  submit  its 
response  no  later  than  October  10,  2000. 
Ta  Chen  failed  to  submit  a  response. 

On  September  19,  2000.  the 
Department  conducted  an  inspection  of 
Customs  documentation  at  the  U.S. 
Customs  Service  ("Customs")  in  Long 
Beach,  California.  A  review  of  a  random 
sampling  of  entries  during  the  POR 
revealed  that  none  of  the  entries  were  of 
subject  merchandise.  See  Memo  to  the 


File  from  Carrie  Blozy  and  Juanita  H. 
Chen  (October  19.  2000).  On  October  24. 
2000,  the  Department  informed 
petitioners  that  as  a  result  of  this 
inspection,  as  well  as  a  separate 
Customs  inquiry,  the  Department  is  re- 
visiting the  issue  of  whether  it  is 
appropriate  to  continue  this 
administrative  review.  See  Memo  to  the 
File  from  Juanita  H.  Chen  through 
Edward  Yang  (October  25,  2000). 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products,  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  review  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physical  characteristics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process.  The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
HTS  at  subheadings:  7219.11.00.30, 
7219.11.00.60,  7219.12.00.05, 
7219.12.00.20,  7219.12.00.25, 
7219.12.00.50,  7219.12.00.55, 
7219.12.00.65,  7219.12.0070, 
7219.12.00.80,  7219.31.00.10, 
7219.90.00.10.  7219.90.00.20. 
7219.90.00.25,  7219.90.00.60, 
7219.90.00.80.  7220.11.00.00, 
7220.20.10.10.  7220.20.10.15. 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  piu-poses,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 


Period  of  Review 

The  POR  is  November  4,  1998  through 
April  30,  2000. 

Preliminary  Rescission  of  Review 

The  Department  has  previously 
determined  that  "{sjales  of  merchandise 
that  can  be  demonstrably  linked  with 
entries  prior  to  the  suspension  of 
liquidation  are  not  subject  merchandise 
and  therefore  are  not  subject  to  review 
by  the  Department."  See  Certain 
Stainless  Wire  Rods  From  France:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  47874, 
47875  (September  11,  1996);  see  also 
Antidumping  Duties;  Countervailing 
Duties;  Final  rule,  62  FR  27295.  27314 
(May  19,  1997). 

Ta  Chen  has  certified  that  of  TCI's 
resales  of  YUSCO's  merchandise  from 
its  U.S.  warehouse  inventory  diuing  the 
POR,  all  merchandise  entered  before  the 
POR.  Therefore,  such  merchandise 
entered  prior  to  the  suspension  of 
liquidation.  The  only  merchandise  TCI 
purchased  from  YUSCO  during  the  POR 
entered  the  United  States  and  was 
resold  after  the  POR.  While  petitioners 
reference  evidence  from  the  original 
investigation  that  TCI  sold  subject 
merchandise  out  of  inventory  on 
December  18,  1998,  the  Department's 
Customs  inquiry  indicates  that  such 
merchandise  did  not  enter  the  United 
States  after  the  suspension  of 
liquidation.  Accordingly,  in  this  review, 
it  has  not  been  established  that  there 
were  any  sales  of  subject  merchandise 
which  entered  during  the  POR. 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  with 
respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise. 
Since  the  evidence  shows  that  there 
were  no  entries  of  certain  stainless  steel 
plate  in  coils  made  by  either  YUSCO  or 
Ta  Chen  from  Taiwan  during  the  POR, 
the  Department  is  preliminarily 
rescinding  this  review  in  accordance 
with  19  CFR  351.213(d)(3).  The  cash 
deposit  rate  for  YUSCO  will  remain  at 
8.02  percent,  for  YUSCO/Ta  Chen  will 
remain  at  10.20  percent,  and  for  "all 
other"  producers/exporters  of  the 
subject  merchandise  will  remain  at  7.39 
percent,  the  rates  established  in  the 
most  recent  segment  of  this  proceeding. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Plate  in  Coils  from  Taiwan,  64  FR 
15493  (March  31,  1999). 

Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 


comments  in  response  to  this 
preliminary  rescission.  Case  briefs  must 
be  submitted  within  14  days  after  the 
date  of  publication  of  this  notice  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  the  case  briefs,  must  be 
submitted  no  later  than  7  days  after  the 
time  limit  for  filing  case  briefs.  Case  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
era  351.303(f). 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  November  21.  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-30804  Filed  12-1-00;  8:4.'j  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

November  28.  2000. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  Januar}'  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  Uie  U.S. 
Customs  website  at  http:// 
wwnAr.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the 
period  January  1,  2001  through 
December  31,  2001  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
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pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  eUid  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits  and  guaranteed  access 
levels. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22, 1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1 .  2001 ,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month period  beginning  on  January  1,  2001 
and  extending  through  December  31,  2001,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Restraint  limit 

338/638  

1,141,107  dozen. 

339/639  

1,357,915  dozen. 

340/640  

1,174,707  dozen. 

342/642  

826.668  dozen. 

347/348/647/ 

2,812,017  dozen  of  which 

648. 

not  more  than  1 ,485,592 

dozen  shall  be  in  Cat- 

egories 647/648. 

351/651  

1,408,272  dozen. 

433  

22,792  dozen. 

442  

77,382  dozen. 

443  

141,572  numbers. 

444  

77,382  numbers. 

448  

39,864  dozen. 

633  

172,364  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  13,  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  effective 
on  January  1,  2001,  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
the  Dominican  Republic  from  fabric  formed 
and  cut  in  the  United  States  and  re-exported 
to  the  United  States  from  the  Dominican 
Republic  diuing  the  period  January  1 ,  2001 
through  December  31,  2001: 


Category 

Guaranteed  access  level 

338/638  

1,150,000  dozen. 

339/639  

1.150,000  dozen 

340/640  

1.000,000  dozen. 

342/642  

1 ,000,000  dozen. 

347/348/647/ 

8.050,000  dozen. 

648. 

351/651  

1 .000,000  dozen. 

433  

21,000  dozen. 

442  

65,000  dozen. 

443  

50.000  numbers. 

444  

30,000  numbers. 

448  

40,000  dozen. 

633  ...,.» 

60,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  February  25,  1987  (52  FR  6595). 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  the  Dominican  Republic 
authorizes  the  entry  and  any  charges  to  the 
appropriate  specific  limits.  Any  shipment 
which  is  declared  for  entry  under  the  Special 
Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-30797  Filed  12-1-O0;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

November  28,  2000. 

agency:  Committee ior  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conmiissioner  of  Customs  establishing 

an  import  limit  and  guaranteed  access 

level. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.custoins.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limit  and 
Guaranteed  Access  Level  (GAL)  for 
textile  products  in  Categories  340/640, 
produced  or  manufactured  in  El 
Salvador  and  exported  during  the 
period  January  1.  2001  through 
December  31.  2001  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  and  guaranteed  access  level  for 
2001. 

This  specific  limit  emd  guaranteed 
access  level  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  imder  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22.  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 


Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3,  1998. 

Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2001  and  extending  through 
December  31.  2001,  in  excess  of  1,474,798 
dozen 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monilpring  Body. 

Products  in  Categories  340/640  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  October  13,  1999)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3, 1998),  effective 
on  January  1.  2001.  a  guaranteed  access  level 
of  1,000.000  dozen  is  being  established  for 
properly  certified  textile  products  in 
Categories  340/640  assembled  in  El  Salvador 
from  fabric  formed  and  cut  in  the  United 
States  which  are  re-exported  to  the  United 
States  from  El  Salvador  during  the  period 
beginning  on  January  1,  2001  and  extending 
through  December  31.  2001: 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  6,  1995  (60  FR  2740),  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  El  Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

This  specific  limit  and  guaranteed  access 
level  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 


entr>'  into  the  United  States  for  consumption 
to  include  entrj-  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Richard  B.  Steinkamp. 

Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  00-30798  Filed  12-1-00;  8:45  am] 
BOXING  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Guatemala 

November  28,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

import  limits  and  guaranteed  access 

levels. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or.refer  to  the  U.S. 
Customs  website  at  http:// 
vi'ww.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALS)  for 
textile  products,  produced  or 
manufactured  in  Guatemala  and 
exported  diu-ing  the  period  January  1 , 
2001  through  December  31,  2001  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
2001. 


These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entr\'  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Guatemala  and 
exported  during  the  period  beginning  on 
January  1,  2001  and  extending  through 
December  31,  2001.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

340/640 

347/348 

351/651  

1,796,578  dozen. 
2,151.195  dozen. 
378,978  dozen 

443 

448 „ 

74,619  numbers. 
46,753  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  4, 1999)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3.  1998),  effective 
on  January  1 ,  2001 .  you  are  directed  to 
e.stablish  guaranteed  access  levels  for 
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properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
Guatemala  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  Guatemala  during  the  period 
January  1.  2001  through  December  31,  2001: 


Category 

Guaranteed  access 
Level 

340/640 

347/348 

351/651  

443 

448 

520,000  dozen, 
1,000,000  dozen. 
200,000  dozen. 
25,000  numbers. 
42,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  24, 1990  (55  FR  3079), 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  IHierto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-30799  Filed  12-01-00;  8:45  am] 

BILLING  CODE  3510-On-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

November  28,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
r  Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Hong  Kong  and  exported  during  the 
period  January  1,  2001  through 
December  31,  2001  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits.  These  limits  have  been 
increased,  variously,  for  adjustments 
permitted  under  the  flexibility 
provisions  of  the  ATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2001  and  extending 
through  December  31,  2001,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

Group  1 

200-227,  300-326, 

261 ,507,986  square 

360-363,  369(1  )\ 

meters  equivalent. 

369pt.  2,  400-^14. 

464,  469pt.  3,  600- 

629,  666,  669pt. " 

and  670,  as  a 

group. 

Sublevels  in  Group  1 

219 

47,005,609  square    . 
meters. 

218/225/317/326 

78.830,202  square 

meters  of  which  not 

more  than  4,341,659 

square  meters  shall 

be  in  Category 

21 8(1)  5  (yarn  dyed 

fabric  other  than 

denim  and  jac- 

quard). 

611  

7,411,068  square  me- 
ters. 

617 

4,675,864  square  me: 

ters. 

Group  1  subgroup 

200.  226/313,  314, 

126,152,367  square 

315,  369(1)  and 

meters  equivalent. 

604,  as  a  group 

Within  Group  1  sub- 

group 

200 

405,263  kilograms. 

226/313 .'. 

84,317,968  square 

meters 

314 

22,739,544  square 

meters 

315 

1 1 ,242,508  square 
meters. 

369(1  )(shoptowels) 

923,905  kilograms. 

604 

278,186  kilograms. 

Group  II 

237,  239pt.6,  331- 

901,076.901  square 

348,  350-352, 

meters  equivalent. 

359(1)'.  359(2)8, 

359pt.  9,  431 ,  433- 

438,  440-448, 

459pt.io,  631, 

633-652, 

659(1)", 

659(2)12, 

659pt.  13,  and  443/ 

444/643/644/843/ 

844(1),  as  a  group. 

Sublevels  in  Group  II 

237 

1 ,359,275  dozen. 

331  

4,463,147  dozen  pairs 

333/334 

326,126  dozen. 

335 

352,328  dozen. 

338/339 1"  (shirts 

2,994,680  dozen. 

and  blouses  other 

than  tank  tops  and 

tops,  knit). 

338/339(1)  15  (tank 

2,249,919  dozen. 

tops  and  knit  tops). 

340 

2,867.722  dozen. 

345 

496,091  dozen. 

Category 


347/348 


352 

359(1)  (coveralls, 
overalls  and 
jumpsuits). 

359(2)  (vests)  .... 

433 

434 

435 

436 

438 

442 

443 

444 

445/446 

447/448 

631  

633/634/635 


638/639 

641  

644 

645/646 

647 

648 

I 

649 

650 

652 

659(1)  (coveralls, 
overalls  and 
jumpsuits). 

659(2) (swimsuits)  .... 

443/444/643/644/ 
843/844(1)  (made- 
to-measure  suits). 

Group  II  sut>group 

336,  341,342,350, 
351 ,  636,  640,  642 
and  651 ,  as  a 
group. 

Within  Group  II  sub- 
group 

336 

341  

342 

350 

351 

636 

640 

642 

651 


Twelve-month  restraint 
limit 


6,944,700  dozen  of 
whk:h  not  more  than 
6,854,700  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W'^:  and  not  more 
than  5,194,751 
dozen  shall  be  in 
Category  348-W. 

7,995,074  dozen. 

687,640  kilograms. 


1,433,187  kilograms. 

10,974  dozen. 

11,779  dozen. 

78,838  dozen. 

102,681  dozen. 

843,303  dozen. 

97,335  dozen. 

64,785  numbers. 

44,074  numbers. 

1 ,393,867  dozen. 

70,098  dozen 

754,418  dozen  pairs. 

1 ,462,845  dozen  of 
which  not  more  than 
547,136  dozen  shall 
be  In  Categories 
633/634;  and  not 
more  than  1,123,300 
dozen  shall  be  in 
Category  635. 

5,027,449  dozen. 

868,723  dozen. 

51,169  numbers. 

1,377,929  dozen. 

627,574  dozen. 

1,227,517  dozen  of 
which  not  more  than 
1,212,727  dozen 
shall  be  in  Category 
648-W1'. 

966,213  dozen. 

199,809  dozen. 

5,533,706  dozen. 

760,024  kilograms. 


319,071  kilograms. 
60,987  numbers. 


167,814,523  square 
meters  equivalent. 


262,531  dozen. 
2,902,795  dozen. 
606,407  dozen. 
151,195  dozen. 
1 ,226,009  dozen. 
353,320  dozen, 
1 ,070,858  dozen. 
280,973  dozen. 
382,638  dozen. 


Category 


Group  III 

831,833-838,840- 
844,  847-858  and 
859pt.  18.  as  a 
group. 

Sublevels  in  Group 
III 

834 

835 

836 

840 

842 

847 

Limits  not  in  a  group 

845(1)  19  (sweaters 
made  in  Hong 
Kong). 

845(2)  20  (sweaters 
assembled  in 
Hong  Kong  from 
knit-to-shape  com- 
ponents, knit  else- 
where). 

846(1)21  (sweaters 
made  In  Hong 
Kong). 

846(2)  22  (sweaters 
assembled  in 
Hong  Kong  from 
knit-to-shape  com- 
ponents, knit  else- 
where). 


Twelve-month  restraint 
limit 


48,732,782  square 
meters  equivalent. 


14,378  dozen. 
119,843  dozen. 
184,725  dozen. 
71 1,880  dozen. 
284,975  dozen. 
382,306  dozen. 

1,134,387  dozen. 


2,715,291  dozen. 


183,441  dozen. 


442,024  dozen. 


1  Category  369(1):  only  HTS  number 
6307.10.2005. 

2  Category  369pt.:  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090,  570190  1020 
5701.90.2020,  5702.10.9020,  5702  39  2010, 
5702.49.1020,  5702.49  1080,  5702.59.1000, 
5702.99.1010,  5702.99.1090,  5705.00.2020, 
6406.10.7700  and  HTS  number  in  369(1). 

3  Category  469pt :  all  HTS  numbers  except 
5601.29  0020,  5603.94.1010  and 
6406.10.9020. 

*  Category  669pt.:  all  HTS  numbers  except 
5601.10.2000,  5601.22.0090,  5607.49.3000, 
5607.50.4000  and  6406.10.9040. 

5  Category  218(1):  all  HTS  numbers  except 
5209  42.0060,  5209.42.0080,  5211.42.0060, 
5211.42.0080,  5514  32.0015  and 

5516.43.0015. 

8  Category     239pt.:     only     HTS     number 
6209.20.5040  (diapers). 
''Category     359(1):     only 
6103.49.8034, 
6114.20.0048, 
6203.42.2090, 


6211.32.0025 


HTS  numbers 
6104  62.1020, 
6114.20.0052, 
6204.62.2010, 


and 


6103  42.2025, 
6104.69.8010 
6203.42.2010 
6211.32.0010 
6211.42.0010 

8  Category 
6103.19.2030 
6104.19.8040 
6110.20.2030, 
611090.9046, 
6203.19.1030, 
6204.19.8040, 
621 1 .42.0070. 

9  Category  359pt 
6406.99.1550  and 
and  359(2). 

10  Category  459pt :  all  HTS  numbers  except 
640520.6030.  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 


359(2):  only 
6103.19.9030, 
6110.20  1022, 
6110.20.2035, 
6201.92.2010, 
6203.19.9030, 


HTS  numt)ers 
6104.12.0040 
6110.201024, 
611090.9044, 
6202.92.2020, 
6204.12.0040 


621 1 .32.0070 


and 


:  all  HTS  numbers  except 
HTS   numbers   in   359(1) 


659(1):     only 

6103.43.2020, 

6103  49.8038. 

6104.69.1000, 

6114.30.3054, 

6203.49.1010, 

6204.69.1010 


6211.33.0017 


HTS  numbers 
6103.43.2025, 
6104,63.1020 
6104.69.8014, 
6203.43.2010. 
6203.49  1090, 
6210109010 


and 


659(2):  only  HTS  numbers 
6112.31.0020,  6112.41.0010, 
6112.41.0030,  6112.41.0040, 
6211.11.1020,     6211.12.1010 


1 1  Category 
6103.23.0055, 
6103.49.2000, 
6104.63.1030, 
6114.30.3044, 
6203.43.2090. 
6204.63.1510 
6211.33  0010, 
6211.43.0010 

12  Category 
6112.31.0010 
6112.41.0020, 
6211.11.1010, 
and  6211.12.1020. 

13  Category  659pt.:  all  HTS  numbers  except 
6406.99.1510  6406.99.1540  and  HTS  num- 
bers in  659(1)  and  659(2). 

I'^Categones  338/339:  all  HTS  numbers  ex- 
cept 6109.10.0018,  6109.10.0023, 
6109.10.0060,  6109.10.0065.  6114.20.0005 
and  6114.20.0010. 

isCategory  338/339(1):  only  HTS  numbers 
6109.10.0018,  610910.0023,  6109.10.0060, 
6109.10.0065,  6114.20.0005  and 

6114.20.0010 

16  Category 
6203.19.1020, 
6203.22.3030, 
6203.42  4015. 
6203.42.4045, 
6203.49.8020, 
6211.203810 
348-W:  only 
6204  19  8030, 
6204.29  4034, 
6204.62.4010, 
6204.62.4040, 
6204.62.4065, 
6210.50.9060, 


347-W:  only 
6203.19.9020, 
6203.42.4005, 

6203  42  4025, 
620342  4050 
6210.40.9033, 

and 
HTS 
6204.22.3040, 

6204  62  3000, 
6204.62.4020, 
6204  62  4050, 
6204.69.6010, 
6211.20.1550, 

6211.42.0030  and  6217.90  9050 
1 7  Category  648-W:  only  HTS 
6204.23  0045, 
6204.29.4038, 
6204.63.3510, 
6204  63.3540, 
6204  69.2540. 
6204.69.9030, 
621 1 .20.6820, 


6204.23.0040, 
6204.29.2025, 
6204  63.3000, 
6204.63  3532, 
6204.69.2530, 
6204.69.6030, 
6211.20.1555, 
and  6217.90.9060 

18  Category    859p1 
6115.19.8040, 
6212.10.9040 
6212.90.0090, 
6214.90.0090 

19  Category 
6103.29.2074, 


HTS  numtiers 
6203  22  3020, 
6203424010, 
6203  42  4035, 

6203  424060, 
6211.20.1520, 

6211.32  0040;    Category 

numbers    6204  12  0030, 

6204.22  3050, 

6204  62  4005, 
6204  62  4030, 
6204  62  4055, 
6204.69.9010, 
6211.20.6810, 

numbers 
6204.29.2020, 
6204  63  2000, 
6204  63  3530, 
6204.69.2510, 
6204  69.2560, 
6210.50.5035, 
6211.43.0040 


only 
6117.10.6020 
6212.20.0030, 


6214.10.2000 


HTS  numtiers 
6212.10.5030, 
6212.30.0030, 


and 


845(1):    only    HTS    numbers 
6104.29  2079,    611090.9024, 
6110.90.9042  and  6117.909015. 

20  Category  845(2):  only  HTS  numbers 
6103.29.2070  6104.29.2077,  6110.90.9022 
and  61 10.90.9040. 

21  Category  846(1):  only  HTS  numbers 
6103.29  2068,  6104.29.2075,  6110  90.9020 
and  6110.90.9038. 

22  Category  846(2):  only  HTS  numbers 
6103.29.2066,  6104.29.2073,  6110.90.9018 
and  6110.90.9036. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products'  in  the  above  categories  exf)orted 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  23.  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  merged 
Categories  333/334,  633/634/635  and  638/ 
639  are  33,  33.90  and  13,  respectively.  The 
conversion  factor  for  Category  239pt.  is  8.79. 
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In  carr\'ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-30800  Filed  12-01-00;  8:45  am] 
BILLmG  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  F\beT 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

November  28,  2000.  * 

AGENCY:  Committee  for  tiie 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  and     , 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  January  1 ,  2001 
through  December  31,  2001  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 


limits  and  guaranteed  access  levels  for 
the  period  January  1,  2001  through 
December  31,  2001. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  28,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2001  and  extending  through 
December  31 ,  2001,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

331/631  

893,817  dozen  pairs. 

338/339/638/639 

1.762.373  dozen. 

340/640 

824,132  dozen  of 

which  not  more  than 

697,342  dozen  shall 

be  in  shirts  made 

from  fabrics  with  two 

or  more  colors  in  the 

warp  and/or  the  fill- 

ing in  Categories 

340-Y/640-Y'. 

341/641  

1,034,857  dozen. 

345/845 

255,355  dozen. 

347/348/647/648 

1,902,262  dozen. 

352/652 

2,842,337  dozen. 

Category 

Twelve-month  restraint 
limit 

445/446 

55,706  dozen. 

^Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2046, 
6205.20.2050  and  6205.20.2060:  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  22.  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC;  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  wool,  man-made 
fiber  and  other  vegetable  fiber  textile 
products  in  the  following  categories  which 
are  assembled  in  Jamaica  from  fabric  formed 
and  cut  in  the  United  States  and  re-exported 
to  the  United  States  from  Jamaica  during  the 
twelve-month  period  which  begins  on 
January  1,  2001  and  extends  through 
December  31,  2001: 


Category 

Guaranteed  access  Level 

331/631  

1,320,000  dozen  pairs. 

336/636  

125,000  dozen. 

338/339/638/ 

1,500,000  dozen. 

639. 

340/640  

300,000  dozen. 

341/641   

375,000  dozen 

342/642  

200,000  dozen. 

345/845  

50,000  dozen. 

347/348/647/ 

2,000,000  dozen. 

648. 

352/652  

10,500.000  dozen. 

447  

30,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  February  19,  1987  (52  FR  6049) 
shall  be  denied  entry  unless  tjie  Government 
of  Jamaica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
errtry  into  the  United  States  for  consumption 
to  include,  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  00-30801  Filed  12-01-00;  8:45  am] 

BILUNG  CODE  3S10-OR-F 


.pONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-30857  Filed  11-30-00;  10:46 

am] 

BILLING  CODE  6351 -01 -M 


ACTION:  Notice  of  Intent. 


COMMODITY  FUTURES  TRADING 
COMMISSION 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

December  1,  2000. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  00-30855  Filed  11-30-00;  10:46 

ami 

BUXING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

December  8,  2000. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-30856  Filed  11-30-00;  10:46 

am] 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

December  15,  2000. 

place:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 


Sunshine  Act  Meeting 

TIME  AND  date:  11:00  a.m.,  Friday, 

December  22,  2000. 

place:  1155  21st  St.,  N.W..  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-30858  Filed  11-30-00;  10:46 

am] 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Conmiodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

December  29,  2000. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Siuveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-30859  Filed  11-30-00;  10:46 

am] 

BILUNG  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Design,  Construction,  and 
Operation  and  Closure  of  a  Facility  for 
the  Destruction  of  Chemical  Agents 
and  Munitions  at  Blue  Grass  Army 
Depot  (BGAD),  Kentucky 

agency:  Department  of  the  Army,  DoD. 


SUMMARY:  This  announces  the  Army's 
intent  to  prepare  a  site-specific  EIS  on 
the  potential  impacts  of  the  design, 
construction,  operation  and  closure  of  a 
facility  to  destroy  all  of  the  chemical 
agents  and  munitions  currently  stored  at 
the  BGAD,  Kentucky.  The  EIS  will 
examine  potential  environmental 
impacts  of  the  following  destruction 
facility  alternatives:  a  baseline 
incineration  facility;  a full-scaleiacility 
to  pilot  test  an  alternative  technology 
successfully  demonstrated  by  the 
Assembled  Chemical  Weapons 
Assessment  (ACWA)  Program;  and  no 
action  (an  alternative  that  will  continue 
the  storage  of  the  chemical  agent  and 
munitions  at  the  BGAD).  If  any 
reasonable  alternatives  are  identified 
during  the  environmental  analysis 
process,  they  will  be  considered  as 
alternative  courses  of  action. 

The  United  States  has  a  statutory  and 
international  treaty  obligation  to  destroy 
its  stockpile  of  chemical  weapons, 
including  those  at  the  BGAD.  The 
technique  of  using  incineration  (herein 
referred  to  as  baseline  incineration)  has 
already  been  tested  safely  and 
successfully  in  full-scale  facilities. 
Alternatives  to  baseline  incineration 
have  been  tested  at  the  demonstration 
level,  but  not  in  pilot  scale  or  full-scale 
facilities.  Before  additional  federal 
funds  can  be  spent  on  any  alternative 
technology,  sec.  142  of  the  Strom 
Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999, 
Pub.  L.  105-261,  requires  that  three 
findings  be  made.  First,  an  alternative 
technology  would  have  to  be 
determined  to  be  as  safe  as  and  as  cost 
effective  as  baseline  incineration. 
Second,  it  must  also  be  capable  of 
completing  destruction  of  the  stockpile 
bv  the  later  of  either  the  Chemical 
Weapons  Convention  destruction  date 
or  the  date  the  BGAD  stockpile  would 
be  destroyed  if  baseline  incineration 
were  used.  Finally,  it  must  comply  with 
Federal  and  State  health  and  safety 
laws. 

DATES:  Written  comments  must  be 
received  not  later  than  February  2,  2001 
in  order  to  be  considered  in  the  Draft 
EIS. 

ADDRESSES:  Written  comments  may  be 
forwarded  to  the  Program  Manager  for 
Chemical  Demilitarization,  Public 
Outreach  and  Information  Office 
(ATTN:  Mr.  Gregory  Mahall),  Building 
E-4585,  Aberdeen  Proving  Ground.  MD 
21010-4005. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Mahall  by  mail  at  the  above 
listed  address,  by  phone  at  410-436- 
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1093,  by  fax  at  410-436-5122,  or  by 
email  at 

gregory.mahall@pmcd.apgea.army.mil. 
For  additional  general  information  or 
questions  on  this  process,  please  call  1- 
800-488-0648  to  leave  a  message. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  National 
Environmental  Policy  Act  (Title  40, 
CFR,  Parts  1500  through  1508),  the 
Army  will  prepare  an  EIS  to  assess  the 
health  and  environmental  impacts  of  the 
design,  construction,  operation  and 
closure  of  a  facility  to  destroy  all  of  the 
chemical  agents  and  munitions  stored  at 
the  BGAD.  Federal  law  and  an 
international  treaty  require  that  the 
chemical  agents  and  munitions  be 
destroyed.  This  EIS  will  analyze  the 
impact  of  the  various  methods  of 
destroying  the  BGAD  stockpile.  The 
ACWA  Program  is  currently  in  the 
process  of  programmatically  addressing 
pilot  tests  for  alternative  technologies  at 
one  or  more  Army  chemical  agent 
stockpile  sites  (FR  65  20139,  April  14, 
2000).  These  two  separate  and  distinct 
analyses  serve  complementary  but 
different  purposes. 

This  site-specific  EIS  continues  the 
process  that  began  when  Congress 
established  the  Program  for  Chemical 
Demilitarization  in  Pub.  L.  99-145  in 
1985.  The  law  requires  destruction  of 
the  chemical  weapons  stockpile  by  a 
deadline  established  by  treaty;  that  date 
is  April  2007.  This  requirement  still 
exists,  notwithstanding  the 
establishment  of  the  ACWA  Program. 
The  Chemical  Demilitarization  Program 
published  a  Programmatic  EIS  in 
January  1988.  Its  Records  of  Decision 
(ROD)  states  that  the  stockpile  of 
chemical  agents  and  munitions  should 
be  destroyed  in  a  safe  and 
environmentally  acceptable  manner  by 
on-site  incineration.  Site-specific 
Environmental  Impact  Statements  that 
tier  off  the  Programmatic  EIS  have  been 
prepared  for  Johnston  Atoll  Chemical 
Agent  Disposal  System,  Tooele 
Chemical  Agent  Disposal  Facility, 
Anniston  Chemical  Agent  Disposal 
Facility,  Umatilla  Chemical  Agent 
Disposal  Facility,  Pine  Bluff  Chejnical 
Agent  Disposal  Facility,  Aberdeen 
Chemical  Agent  Disposal  Facility,  and 
Newport  Chemical  Agent  Disposal 
Facility.  An  updated  report  and  Record 
of  Environmental  Consideration  have 
also  been  done  on  the  Tooele  Chemical 
Agent  Disposal  Facility. 

The  specific  purpose  of  the  current 
analysis  is  to  determine  the 
environmental  impacts  of  the  methods 
that  could  accomplish  the  destruction  of 
the  stockpile  at  the  BGAD  by  the 
required  destruction  date  on  April  2007. 


The  environmental  impact  analysis  will 
determine  whether  construction  of  a 
full-scale  plant  operated  initially  as  a 
pilot  facility  and  using  one  of  the 
technologies  successfully  demonstrated 
in  the  ACWA  Program  is  capable  of 
destroying  the  stockpile  at  the  BGAD  by 
the  reburied  destruction  date  (or  as  soon 
thereafter  as  could  be  achieved  by 
constructing  a  destruction  facility  using 
the  baseline  incineration  technology), 
and  if  doing  so  is  as  safe  as  the  baseline 
incineration  technology.  The  1988 
Programmatic  EIS  ROD  does  not  limit  or 
predetermine  the  results  of  the  selection 
of  a  destruction  technology  for  the 
BGAD,  and  it  does  not  dictate  the 
decision  to  be  made  in  the  ROD 
following  completion  of  the  EIS  for  this 
action  at  the  BGAD.  The  ACWA 
Program  has  already  successfully 
demonstrated  and  validated 
neutralization  followed  by  supercritical 
water  oxidation.  The  ACWA  Program  is 
currently  evaluating  two  additional 
technologies — electrochemical 
oxidation  with  nitric  acid  and 
neutralization/supercritical  water 
oxidation/gas  phase  reduction.  If  one  or 
more  of  these  technologies  are  later 
considered  to  be  a  reasonable 
alternative,  they  will  also  be  considered 
in  this  site-specific  EIS.  The  ACWA 
Program  EIS  for  potential  follow-on 
pilot  testing  of  successful  ACWA 
Program  demonstration  tests  pursuant  to 
the  process  established  by  Congress  in 
Pub.  L.  104-208  and  105-261  addresses 
a  sepcirate  but  related  purpose.  That 
purpose  is  to  determine  if  any  ACWA 
Program  technologies  can  be  pilot 
tested,  and,  if  so,  at  which  site  or  sites. 
The  ACWA  Program  EIS  will  be  distinct 
from  this  site-specific  EIS  because  its 
emphasis  will  be  on  the  feasibility  of 
pilot  testing  one  or  more  of  the 
successfully  demonstrated  and 
validated  ACWA  Program  technologies 
considering  the  unique  characteristics  of 
various  sites,  where  chemical  weapons 
are  currently  stored,  including  the 
BGAD.  At  the  conclusion  of  both  of 
these  Environmental  Impact  Statements, 
Records  of  Decision  will  be  issued. 

The  Army  will  hold  scoping  meetings 
to  aid  in  determining  the  significant 
issues  related  to  the  proposed  action 
that  will  be  addressed  in  the  site- 
specific  EIS.  The  scoping  process  will 
include  public  participation  and  seek 
input  fi"om  Federal,  Commonwealth  of 
Kentucky,  and  local  government 
agencies,  as  well  as  residents  within  the 
affected  environment.  The  dates,  times, 
and  locations  of  scoping  meetings  will 
be  announced  in  appropriate  news 
media  at  least  15  days  prior  to  these 
meetings. 


Dated:  November  28.  2000. 
Raymond }.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety,  and  Occupational 
Health),  OASA(I8-Ej. 

[FR  Doc.  00-30756  Filed  12-1-00;  8:45  am] 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Incorporation  of  the  Overhills 
Property  Into  the  Northern  Training 
Area  (NTA)  of  Fort  Bragg,  North 
Carolina 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  EIS  will  evaluate  the 
Army's  proposal  to  incorporate  the 
Overhills  property  into  Fort  Bragg's 
NTA,  and  create  a  contiguous  22,000- 
acre  area  for  training.  Implementation  of 
the  proposed  action  would  govern  both 
military  training  and  recreational  land 
uses  under  a  multiple  land  use  concept. 
ADDRESSES:  Written  comments 
concerning  the  scope  of  the  EIS  should 
be  sent  to  the  Commander,  U.S.  Army 
Engineer  District,  Savannah,  ATTN; 
CESAS-PD-E  (Mr.  Seyle),  P.O.  Box  889, 
100  West  Oglethorpe  Avenue, 
Savannah.  GA  31402-0889. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Seyle  at  (912)652-6017. 
SUPPLEMENTARY  INFORMATION:  The  Army 
would  conduct  the  same  full-scale 
training  on  Overhills  that  it  is  now 
conducting  on  the  NTA.  This  training 
includes  ground  and  air  maneuvers 
involving  both  mechanized  and  light 
infantry  with  attached  combat  support 
and  combat  service  support.  These  units 
would  operate  tracked  and  wheeled 
vehicles,  as  well  as  rotary  and  fixed- 
wing  aircraft.  Soldiers  would  train  with 
live,  frangible  ammunition  (with  a 
maximum  range  of  200  meters)  in  and 
aroxmd  existing  non-historic  struct\u"es. 
All  units  would  train  according  to  the 
Installation  Range  Regulation  and  the 
Army's  Red-Cockaded  Woodpecker 
guidelines.  Additionally,  the  Army 
would  allow  hunting  and  fishing  on 
selected  areas  of  the  property  and  use 
the  family  estate  area,  known  as  "The 
Hill,"  for  youth  oriented  recreational 
activities  such  as  golfing,  horseback 
riding,  hiking,  swimming,  and  boating 
to  the  extent  that  these  activities  do  not 
conflict  with  training. 

Fort  Bragg  is  the  Headquarters  of  the 
XVIII  Airborne  Corps,  the  command 
element  for  America's  contingency 


corps,  and  the  U.S.  Army  Special 
Operations  Command.  The  military 
units  stationed  at  Fort  Bragg  and  Pope 
Air  Force  Base  (AFB)  comprise 
approximately  44,000  soldiers  and 
airmen.  Major  elements  based  at  Fort 
Bragg  include  XVIII  Airborne  Corps,  82d 
Airborne  Division,  and  Special 
Operations  Forces.  In  addition  to  these 
units.  Fort  Bragg  supports  the  training  of 
soldiers  from  the  Reserve  Components 
of  the  U.S.  Army.  The  1995  Land  Use 
Requirements  Study  identified  a 
shortage  of  125,512  acres  needed  to 
support  training.  The  Army  purchased 
the  approximately  11,000-acre  Overhills 
property  in  1997  to  help  alleviate  that 
training  land  deficit  and  protect  the 
military  missions  of  Fort  Bragg  and 
Pope  AFB  from  encroachment  by 
incompatible  civilian  development.  The 
Army  is  in  the  process  of  acquiring  the 
remaining  private  properties  within 
Overhills,  which  are  eight  small  parcels 
totaling  148.7  acres.  Overhills  is  located 
in  Cumberland  and  Harnett  Counties  in 
southeastern  North  Carolina  and  adjoins 
the  northern  boimdaries  of  Fort  Bragg 
and  Pope  AFB. 

The  EIS  will  consider  several 
alternatives;  (1)  Incorporate  Overhills 
into  the  NTA  and  use  it  only  for  military 
training.  The  Army  would  fence  off  and 
maintain  at  their  current  conditions  the 
historical  structures  on  "The  Hill"  and 
train  on  the  golf  course;  (2)  train  on 
Overhills;  Army  would  manage 
Overhills'  facilities  and  resources  solely 
as  a  caretaker;  (3)  no  action  alternative, 
which  is  to  continue  the  status  quo  of 
permitting  only  low-impact  military 
training  at  company  level  and  not 
incorporating  Overhills  into  the  NTA 
while  continuing  caretaker  operations 
for  the  rest  of  the  property  and  facilities. 
CurrenUy,  units  are  conducting  only 
light  infantry  trjiining  and  driving  only 
wheeled  vehicles  on  roads  and 
established  trails. 

During  the  scoping  process,  the  Army 
will  use  any  comments  it  receives  as  a 
result  of  this  notice  to  identify  potential 
impacts  to  the  quality  of  the  human 
environment.  Individuals  or 
organizations  may  participate  in  the 
scoping  process  by  written  comment  or 
by  attending  a  public  scoping  meeting. 
The  date,  time,  and  location  of  the 
public  scoping  meeting  will  be 
announced  in  the  "Fayetteville  Observer 
Times,"  "Charlotte  Observer,"  "Raleigh 
News-Observer,"  and  the  "Paraglide" 
newspapers.  The  EIS  will  only  consider 
comments  received  no  later  than  15 
days  following  the  public  meeting. 


Dated:  November  28,  2000. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA(IB-E). 

[FR  Doc.  00-30702  Filed  12-1-00;  8:45  am] 
BILUNG  CODE  371(M»-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Secretary  of  Education 
requests  comments  on  the  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  that  the  Secretary  proposes  to 
use  for  the  2002-2003  year.  The  FAFSA 
is  completed  by  students  and  their 
families  and  the  information  submitted 
on  the  form  is  used  to  determine  the 
students'  eligibility  and  financial  need 
for  financial  aid  under  the  student 
financial  assistance  programs 
authorized  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
(Title  IV,  HEA  Programs).  The  Secretary 
also  requests  comments  on  changes 
-under  consideration  for  the  2002-2003 
FAFSA. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
2,  2001. 

SUPPLEMENTARY  INFORMATION:  Section 
483  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  requires  the 
Secretary,  "in  cooperation  with  agencies 
and  organizations  involved  in  providing 
student  financial  assistance,"  to 
"produce,  distribute  and  process  free  of 
charge  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eligibility  of  a  student  under"  the 
Title  rv,  HEA  Programs.  This  form  is  the 
FAFSA.  In  addition.  Section  483 
authorizes  the  Secretary  to  include  non- 
financial  data  items  that  assist  States  in 
awarding  State  student  financial 
assistance. 

The  Secretary  requests  comments  on 
the  draft  2002-2003  FAFSA  that  has 
been  posted  to  the  IFAP  website  (see 
below).  In  particular,  in  an  effort  to 
continually  improve  the  application  for 
students,  parents,  and  schools,  the 
Secretary  seeks  comments  to  further 
simplify  the  FAFSA  form  and  reduce 
burden  hours,  including  removing, 
replacing  or  combining  data  elements. 

The  Secretary  is  publishing  this 
request  for  comment  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq. 
Under  that  Act,  ED  must  obtain  the 
review  and  approval  of  the  Office  of 
Management  and  Budget  (OMB)  before 


it  may  use  a  form  to  collect  information. 
However,  under  procedure  for  obtaining 
approval  from  OMB,  ED  must  tirst 
obtain  public  comment  of  the  proposed 
form,  and  to  obtain  that  comment.  ED 
must  publish  this  notice  in  the  Federal 
Register. 

In  addition  to  comments  requested 
above,  to  accommodate  the 
requirements  of  the  Paperwork 
Reduction  Act,  the  Secretary  is 
interested  in  receiving  comments  with 
regard  to  the  following  matters:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  28,  2000. 
John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Free  Application  for  Federal 
Student  Aid  (FAFSA). 

Frequency:  Aimually. 

Affected  Public:  Individuals  and 
famihes. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses;  10,979,031. 

Burden  Hours:  6,670,932. 

Abstract:  The  FAFSA  collects 
identifying  and  financial  information 
about  a  student  applying  for  Title  IV, 
Higher  Education  Act  (HEA)  Program 
funds.  This  information  is  used  to 
calculate  the  student's  expected  family 
contribution,  which  is  used  to 
determine  a  student's  financial  need. 
The  information  is  also  used  to 
determine  the  student's  eligibility  for 
grants  and  loans  under  the  Title  IV, 
HEA  Programs.  It  is  further  used  for 
determining  a  student's  eligibility  for 
State  and  institutional  financial  aid 
programs. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  information  collection  request 
may  be  accessed  bom  http:// 
edicsweb.ed.gov,  or  should  be  addressed 
to  Vivian  Reese,  Department  of 
Education,  400  Mar>'land  Avenue,  SW, 
Room  4050,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  Please 
specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  In  addition,  interested 
persons  can  access  this  document  on  the 
Internet: 
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(1)  Go  to  IFAP  at  http://ifap.ed.gov 

(2)  Click  on  "Current  SFA 
Publications" 

(3)  Scroll  down  and  click  on 
"FAFSAs  and  Renewal  FAFSAs" 

(4)  Click  on  "By  2002-2003  Award 
Year- 
is)  Click  on  "Draft  FAFSA  Form/ 

Instructions" 

Please  note  that  the  free  Adobe 
Acrobat  Reader  software,  version  4.0  or 
greater,  is  necessary  to  view  this  file. 
This  software  can  be  downloaded  for 
free  from  Adobe's  website:  http:// 
wvrw.adobe.com  Comments  regarding 
biirden  and/or  the  information 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe_Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

[FR  Doc.  00-30750  Filed  12-1-00;  8:45  am) 
BILLMG  CODE  4001-01-U 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  teleconference 
meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  by  teleconference 
of  the  Executive  Committee  of  the 
National  Assessment  Governing  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES:  December  5,  2000. 
time:  4:00-5:00  p.m. 
LOCATION:  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capital  Street,  N.W.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Fields,  Assistant  Director  for  Policy, 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capital  Street, 
N.W.,  Washington,  D.C.,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 


Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  Public  Law  105-78,  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  Voluntary  National  Tests 
pursuant  to  contract  nimiber 
RJ97153001. 

On  December  5,  2000,  between  4:00 
and  5:00  p.m.  the  Executive  Committee 
of  the  National  Assessment  Governing 
Board  will  hold  an  open  teleconference 
meeting.  The  purpose  of  this  meeting  is 
to  review  and  take  action  on  a  proposal 
concerning  assessment  in  urban  school 
districts  that  was  received  from  the 
Council  of  Great  City  Schools. 

Because  this  is  a  teleconference 
meeting  telephonic  devices  and  seating 
space  will  be  arranged  to  permit  the 
public  to  have  access  to  the  Committee's 
deliberations. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  #825,  800  North 
Capitol  Street,  N.W.,  Washington,  DC, 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  November  30.  2000. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  00-30862  Filed  12-1-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fioodplain  and  Wetlands  Statement  of 
Findings  for  the  Fioodplain  Strip 
Adjacent  to  the  Boeing  Property  in 
Roane  County,  Tennessee 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Fioodplain  and  wetlands 
statement  of  hidings. 

SUMMARY:  This  is  a  Fioodplain  and 
Wetlands  Statement  of  Findings  for  the 
Fioodplain  Strip  Adjacent  to  the  Boeing 
Property  in  Roane  Coimty,  Tennessee, 
in  accordance  with  10  CFR  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements.  A 
floodplains  and  wetlands  assessment 
was  conducted  and  is  included  in  an 
Environmental  Assessment  (EA)  that 
evaluated  the  potential  impacts  of 
transfer  from  DOE  ownership.  The 
floodplains  and  wetlands  assessment 
describes  the  possible  effects, 
alternatives,  and  measures  designed  to 


avoid  or  minimize  potential  harm  to 
floodplains  and  wetlands  or  their  flood 
storage  potential.  DOE  will  allow  15 
days  of  public  review  after  publication 
of  the  Statement  of  Findings  before 
implementation  of  the  Proposed  Action. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Katy  Kates.  Realty  Officer.  U.S. 
Department  of  Energy,  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  Oak 
Ridge,  Tennessee  37831.  Ms.  Kates  can 
also  be  reached  at  865-576-0977  or 
facsimile  865-576-9204. 

For  Further  Information  on  General 
DOE  Floodplain/Wetlands   \ 
Environmental  Review  Requirements, 
Contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance, 
EH^2,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  Ms.  Borgstrom 
can  also  be  reached  at  202-586-4600  or 
by  leaving  a  message  at  1-800-472- 
2756. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  Fioodplain  and  Wetlands 
Involvement  for  the  Fioodplain  Strip 
Adjacent  to  the  Boeing  Property  was 
published  in  the  Federal  Register  on 
May  3,  2000  (Volume  65,  Number  86) 
and  subsequently  a  floodplains  and 
wetlands  assessment  was  prepared  and 
is  included  in  an  EA  for  divestiture  of 
the  Fioodplain  Strip  from  DOE 
ownership.  The  EA  was  prepared  as  part 
of  National  Environmental  Policy  Act 
(NEPA)  requirements.  The  floodplain 
and  wetlands  assessment  documented 
the  floodplain  and  wetland 
communities  on  the  Floodplain  Strip, 
and  assessed  the  potential  impacts  to 
floodplains  and  wetlands  associated 
with  conveyance  of  the  182-acre  parcel. 
Alternatives  considered  include:  (1) 
Conveyance  of  the  Floodplain  Strip  to 
the  abutting  landowner  for  unrestricted 
use  (the  Preferred  Alternative),  (2) 
conveyance  of  the  property  to  the 
Tennessee  Valley  Authority  (TVA),  (3) 
conveyance  of  the  property  to  the  City 
of  Oak  Ridge  or  Roane  County,  (4)  DOE 
retention  of  ownership  but  with  DOE 
granting  easements  to  the  abutting 
landowner,  and  (5)  No  Action.  Any  land 
conveyance  would  include  land  from 
the  ordinary  low  water  mark  inward  to 
the  Boeing  Property.  The  floodplains 
and  wetlands  assessment  identified  69 
acres  of  wetlands  on  the  Floodplain 
Strip. 

Some  minor,  short-term  impacts 
could  occur  due  to  limited,  proposed 
construction  on  the  Floodplain  Strip 
and  potential  development  on  the 
adjacent  Boeing  Property,  which  would 
primarily  be  associated  with  runoff  and 
erosion  of  soil  particles.  Based  on  the 
limited  planned  improvements  in  the 


Floodplain  Strip  and  types  of 
subsequent  activities  that  would  occur 
under  any  alternative  evaluated,  DOE 
does  not  believe  there  would  be  any 
hazards  to  the  public  or  property  from 
flooding,  nor  would  the  activities 
jeopardize  the  wetlands'  survival, 
quality,  and  natural  beneficial  values. 
The  limited  improvements  planned  for 
the  property  would  be  small  in  scale 
and  by  nature  there  would  be  no 
habitable  structures  within  the 
floodplain  or  wetlands  that  could 
present  a  hazard  or  flooding  risk. 
Additionally,  any  proposed  structure  in 
the  floodplain  (e.g.,  boat  docks)  would 
be  subject  to  TVA's  section  26(a)  review. 
Any  construction  within  jiu'isdictional 
wetlands  as  identified  in  the  floodplains 
and  wetlands  assessment  must  comply 
with  the  Department  of  Army  Wetlands 
Construction  Restrictions  contained  in 
33  CFR,  sections  320  through  330,  as 
amended,  and  any  other  applicable 
Federal,  State,  or  local  wetlands 
regulations. 

Issued  in  Oak  Ridge,  Tennessee,  on 
November  27,  2000. 
lames  L.  Elmore, 

Alternate  National  Environmental.  Policy  Act 
Compliance  Officer. 

[FR  Doc.  00-30766  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science:  Office  of  Science 
Financial  Assistance  Program  Notice 
01-12:  Natural  and  Accelerated 
Bioremediation  Research  (NABIR) 
Program 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
research  grants  in  the  Natural  and 
Accelerated  Bioremediation  Research 
(NABIR)  Program.  Applications  should 
describe  research  projects  that  address 
the  scientific  aims  of  individual  NABIR 
Science  Elements  including 
Biogeochemistry,  Biotransformation, 
Community  Dynamics,  as  well  as 
Assessment  projects  that  relate  to  those 
elements.  Applications  for  research  in 
other  elements  will  not  be  considered  at 
this  time.  Applications  for  research  on 
Bioremediation  and  its  Societal 
Implications  and  Concerns  (BASIC) 
have  been  solicited  imder  a  separate 
annoimcement  (Notice  00-21). 


DATES:  Researchers  are  strongly 
encouraged  (but  not  required)  to  submit 
a  preapplication  for  programmatic 
review.  The  deadline  for 
preapplications  is  January  8,  2001.  A 
brief  preapplication  should  consist  of 
one  or  two  pages  of  narrative  describing 
the  research  objectives  and  methods. 

The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m.,  E.S.T., 
February  28,  2001,  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  late  in  Fiscal 
Year  2001  or  in  early  Fiscal  Year  2002. 
An  original  and  seven  copies  of  the 
application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  multiple  applications  using 
more  than  one  delivery  or  mail  service. 
ADDRESSES:  If  submitting  a 
preapplication,  referencing  Program 
Notice  01-12,  it  should  be  sent  by  e- 
mail  to: 
anna.palmisano@science.doe.gov. 

Formal  applications  referencing 
Program  Notice  01-12  on  the  cover  page 
must  be  forwarded  to:  U.S.  Department 
of  Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 
12.  This  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail  or  any  other 
commercial  overnight  delivery  service, 
or  when  hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anna  Palmisano,  Environmental 
Sciences  Division,  SC-74,  Office  of 
Biological  and  Environmental  Research, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  GermantowTi  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-9963,  e-mail: 
anna.palmisano@science.doe.gov,  fax: 
(301)  903-8519.  The  full  text  of  Program 
Notice  01-12  is  available  via  the 
Internet  using  the  following  web  site 
address:  http://www.sc.doe.gov/ 
production/grants/grants. html. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  NABIR  Program  is  to 
provide  the  fundamental  science  to 
serve  as  the  basis  for  development  of 
cost-effective  bioremediation  of 
radionuclides  and  metals  in  the 
subsurface  at  DOE  sites.  In  particular, 
the  program  focuses  on  research  that 
vdll  lead  to  inmiobilization  of 
radionuclides  and/or  metals  in  place,  or 
that  will  reduce  re-mobilization.  NABIR 
research  encompasses  both  intrinsic 
bioremediation  by  naturally  occurring 
microbial  communities,  as  well  as 
accelerated  bioremediation  through  the 
use  of  nutrient  amendments  (inorganic, 
organic  or  enzjmiatic)  or  microbial 
amendments.  The  program  consists  of 


seven  interrelated  scientific  research 
elements  (Biogeochemical  Dynamics, 
Biotransformation,  Community 
Dynamics  and  Microbial  Ecology, 
Biomolecular  Science  and  Engineering. 
Biotransformation  and  Biodegradation, 
Bacterial  Transport,  and  Systems 
Integration/Data  Management).  The 
program  also  includes  an  element 
addressing  ethical,  legal  and  social 
issues  of  bioremediation  called 
Bioremediation  and  its  Societal 
Implications  and  Concerns  (BASIC).  The 
NABIR  program  has  established  a  Field 
Research  Center  (FRC)  at  the  Y-1 2  site 
near  Oak  Ridge  National  Laboratory 
(ORNL).  The  FRC  is  a  focal  point  of 
NABIR  field  research  and  can  provide 
investigators  with  DOE-relevant  samples 
contaminated  with  uranium  and  other 
radionuclides  or  metals.  Additional 
information  about  NABIR  and  the  Field 
Research  Center  can  be  accessed  from 
the  NABIR  Homepage:  http:// 
www.lbl.gov/NABIR/. 

Program  Focus 

The  NABIR  Program  supports 
hypothesis-driven  research  that  will 
help  determine  the  potential  for,  and 
advance  the  field  of,  bioremediation  as 
a  cleanup  option  for  radionuclides  and 
metals  in  subsurface  environments  (both 
vadose  and  saturated  zones,  below  the 
root  zone)  at  the  DOE  sites. 
Contaminants  of  particular  interest  are 
the  radionuclides  uranium,  technetium, 
and  plutonium  and  the  metals 
chromiimi  and  mercury.  While  the  focus 
of  the  NABIR  Program  is  on  field-scale 
research,  the  research  program  will 
support  laboratory,  theoretical, 
modeling,  and  other  non-field  research 
projects,  if  they  fill  gaps  that  would  be 
necessary  to  complete  understanding 
required  for  field-scale  applications. 
Problems  characterized  by  large  areas 
with  low-concentration  of  contaminants 
are  emphasized  over  problems  of 
localized,  high  concentrations.  NABIR 
research  will  focus  on  research  leading 
to  immobilization  rather  than 
mobilization  scenarios  for 
bioremediation  of  metals  and 
radionuclides.  Although  the  program  is 
directed  at  specific  goals,  it  supports 
research  that  is  more  fundamental  in 
nature  than  demonstration  projects. 

NABIR  will  not  support  research 
leading  to  ex  situ  treatments,  ny^  will 
research  on  phytoremediation  to 
supported.  Research  on  bioremediation 
of  organic  contaminants,  such  as 
solvents  and  complexing  agents  will  not 
be  considered,  except  to  the  extent  that 
they  influence  the  primary  goal  of 
understanding  the  remediation  of 
radionuclides  and  metals.  The  NABIR 
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Program  will  not  support  research  to 
evaluate  the  risk  of  contaminants  to 
humans  or  to  the  environment. 

Research  plans  that  involve  the 
potential  release  of  nutrients,  enzymes, 
and/or  chemicals  to  the  field  (both  at 
contaminated  and  non-contaminated 
control  sites)  should  discuss  the 
involvement  of  the  public  or 
stakeholders  in  their  research,  beginning 
with  experimental  design  through 
completion  of  the  project.  Applications 
involving  microbial  amendments  will  be 
solicited  in  a  separate  annuncement.  All 
applicants  should  discuss  other  relevant 
societal  issues,  where  appropriate, 
which  may  include  intellectual  property 
protection  and  communication  with  and 
outreach  to  affected  communities 
(including  members  of  affected  minority 
communities  where  appropriate). 

A  centrally-maintained  database  is 
being  developed  to  provide  appropriate 
data,  such  as  site  characterization  and 
kinetics  data,  needed  by  a  broad 
segment  of  investigators.  Applications 
shall  include  a  short  discussion  of  the 
Quality  Assurance  and  Quality  Control 
(QA/QC)  measures  that  will  be  applied 
in  data  gathering  and  analysis  activities. 
Successful  grantees  will  be  expected  to 
coordinate  their  QA/QC  measures  with 
NABIR  program  managers. 

Current  Request  for  Applications 

Research  projects  that  address  the 
scientific  aims  of  individual  NABIR 
elements,  including  Biogeochemistry, 
Biotransformation,  Community 
Dynamics,  as  well  as  Assessment 
projects  supporting  those  three  elements 
are  being  solicited.  Applications  for 
research  on  other  elements  will  not  be 
addressed  at  this  time.  Applications  for 
research  on  Bioremediation  and  its 
Societal  Implications  and  Concerns 
(BASIC)  have  been  solicited  under  a 
separate  annoimcement  (Notice  00-21). 
Applicants  for  research  projects  within 
individual  program  elements  should 
state  which  science  element  is  most 
closely  aligned  with  the  proposed 
research.  Applicants  are  encouraged  to 
propose  interdisciplinary  research  that 
transcends  more  than  one  research 
element.  However,  a  primary  element 
should  be  specified  for  the  purpose  of 
merit  review. 

Biogeochemical  Dynamics 

The  goal  of  this  area  is  to  understand 
the  fundamental  biogeochemical 
reactions  that  would  lead  to  long-term 
immobilization  of  metal  and 
radionuclide  contaminants  in  the 
subsurface.  The  focus  is  on.reactions 
that  govern  the  concentration,  chemical 
speciation,  and  distribution  of  metals 


(Cr,  Hg)  and  radionuclides  (U,  Tc,  Pu) 
between  the  aqueous  and  solid  phases. 

Contaminated  subsurface 
environments  are  complex. 
Biogeochemical  reactions  in  subsurface 
environments  are  influenced  by  a  wide 
variety  of  factors,  including  the 
availability  of  electron  donors  and 
acceptors,  the  nature  of  the  microbial 
community,  the  chemical  species  or 
form  of  contaminant,  the  hydrology,  and 
the  nature  of  the  environmental  matrix. 
Often  several  competing  redox  reactions 
make  the  prediction  of  the  substrates, 
products,  and  kinetics  difficult.  The 
biogeochemical  reactions  are  further 
complicated  by  the  sorption  of 
contaminants  and  reaction  products  to 
mineral  surfaces,  and  the  presence  of 
natural  organic  matter  and  co- 
contaminants.  The  research  challenge  is 
to  identify  and  prioritize  the  key 
biogeochemical  reactions  that  are 
needed  to  predict  the  rate  and  extent  of 
reactions  to  immobilize  radionuclides 
and  metals  for  long  term  stability.  New 
and  creative  scientific  approaches  are 
sought  that  address  the  following 
fundamental  research  questions: 

•  With  the  goal  of  increasing 
immobilization  of  radionuclides  and 
metals,  what  are  the  principal 
biogeochemical  reactions  that  govern 
the  concentration,  chemical  speciation, 
and  distribution  of  metals  and 
radionuclides  between  the  aqueous  and 
solid  phases?  What  are  the 
thermodynamic  and  kinetic  controls  on 
these  reactions?  How  do  factors  such  as 
co-contaminants,  sorption  processes, 
and  the  structure  and  composition  of 
minerals  that  serve  as  terminal  electron 
acceptors,  influence  these  reactions? 

•  With  the  goal  of  decreasing  the 
possible  re-mobilization  of  immobilized 
radionuclides  and  metals,  how  can  the 
above  questions  be  addressed?  Under 
what  conditions  would  the 
contaminants  remobilize,  and  what 
alterations  to  the  environment  would 
increase  the  long-term  stability  of  metals 
and  radionuclides  in  the  subsurface? 

•  What  influence  do  hydrological 
processes  such  as  reactive  transport, 
advective/dispersive  tiansport  and 
colloidal  transport  have  on  the 
biological  availability,  transformation, 
and  movement  of  radionuclides  and 
metals? 

Biotransformation 

DOE  subsurface  sites  encompass  a 
range  of  redox  environments  where 
contaminants  such  as  uraniimi  are 
present.  One  challenge  is  to  understand 
the  impact  of  these  environments  on 
microbial  physiological  processes 
involved  in  the  transformation  of 
radionuclides  and  metals  to  an 


immobilized  form.  Knowledge  of  the 
metabolic  pathways  for  transformation 
of  these  contaminants  by  naturally 
occurring  microbial  communities  in 
vadose  zones,  saturated  zones  and  the 
waste  plume  is  needed.  A  second 
challenge  is  to  accelerate  the  rates  of 
these  physiological  processes  in  situ,  in 
complex  subsurface  environments. 
Biotransformation  of  metals  and 
radionuclides  in  the  subsurface  is 
poorly  understood,  and  predictive 
models  based  on  laboratory  studies  have 
not  always  acciu-ately  simulated  tjie 
observed  fate  of  metails  and 
radionuclides  in  the  field.  It  is 
important  to  understand  the  kinetics  of 
desirable  metal  and  radionuclide 
biotransformations  and  the 
physicochemical  factors  affecting  those 
kinetics.  Research  is  needed  to  address 
questions  such  as: 

•  What  are  the  primary  metabolic 
pathways  for  biotransformation  of 
radionuclides  and/or  metals  by 
subsurface  microorganisms  at  DOE  sites, 
such  as  the  FRC? 

•  Can  these  biotransformations  be 
harnessed  or  accelerated  to  immobilize 
radionuclides  and/or  metals  in  the 
subsurface? 

•  What  environmental  controls  affect 
microbial  physiological  processes 
involved  in  radionuclide  and  metal 
biotransformations  leading  to 
immobilization  in  vadose  and  satiuBted 
zones?  What  factors  inhibit  these 
transformations  in  situ? 

Community  Dynamics  and  Microbial 
Ecology 

Fundamental  research  in  Community 
Dynamics  and  Microbial  Ecology  at  both 
the  molecular  and  the  microbial  level  is 
needed  to  understand  the  natural 
intrinsic  processes  of  bioremediation  at 
contaminated  sites.  One  challenge  is  to 
determine  if  sufficient  genotypic  and/or 
phenotypic  potential  exists  to  support 
natural  and/or  accelerated 
(biostimulated)  bioremediation. 
Knowledge  of  microbial  community 
structure  and  function  may  ultimately 
provide  the  ability  to  control  or 
stimulate  subsurface  communities 
capable  of  transformation  of 
radionuclides  and  metals.  A  second 
challenge  is  to  optimize  the  community 
structure  and  activity  for 
immobilization  of  radionuclides  and 
metals,  and  to  determine  the  long  term 
stability  of  bioremediative  communities. 
Research  is  needed  to  address  questions 
such  as: 

•  Is  there  sufficient  biological  activity 
and  diversity  in  subsurface 
environments  to  support  natural  and/or 
accelerated  bioremediation  of  metals 
and  radionuclides? 


•  What  are  the  effects  of  metals  and 
radionuclides  (or  other  environmental 
factors)  on  microbial  commimity 
activity  and  diversity,  particularly  of 
populations  that  transform 
radionuclides  and  metals? 

•  What  is  the  role  of  consortial 
interactions  on  biotransformations  of 
metals  and  radionuclides  in 
contaminated  subsurface  environments? 
Such  interactions  might  include 
competition  for  electron  donors  and 
acceptors,  or  other  consortial 
interactions  that  affect  the 
transformation  of  metals  and 
radionuclides. 

•  What  is  the  potential  importance  of 
gene  transfer  in  natural  microbial 
communities  at  subsurface  sites 
contaminated  with  radionuclides  or 
metals? 

Assessment 

The  Assessment  Element  is  a  cross- 
cutting  element  with  a  goal  to  develop 
innovative  methods  to  assess  processes 
and  endpoints  in  support  of  the  NABIR 
Science  Elements.  In  this  call, 
assessment  projects  that  support  the 
Science  Elements  of  Biogeochemistry, 
Biotransformation,  and  Community 
Dynamics/Microbial  Ecology  are  being 
sought.  Methods  may  range  from 
molecular  to  field  scale,  but  they  should 
improve  the  understanding  of  in  situ 
bioremediation  processes  in  subsurface 
environments  contaminated  with 
radionuclides  and  metals.  Priority  will 
be  given  to  research  applications  that 
could  lead  to  fieldable,  cost-effective, 
real  time  assessment  techniques  and/or 
instrumentation.  NABER  will  not  fund 
projects  that  examine  endpoints  relating 
to  human  health  risks.  Research  should 
address  the  development  of  innovative 
and  effective  methods  for  assessing  or 
quantifying: 

•  Biogeochemical  processes, 
biotransformation  processes  and  rates, 
and  microbial  community  structure  and 
function  relative  to  bioremediation  of 
metals  and  radionuclides. 

•  Bioremediation  end  points,  in 
particular,  the  concentration,  speciation 
and  stability  of  radionuclide  and  metal 
contaminants. 

Program  Funding 

It  is  anticipated  that  approximately  $2 
million  will  be  available  for  multiple 
awards  to  be  made  in  late  FY  2001  and 
early  FY  2002  in  the  categories 
described  above,  contingent  on 
availability  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  availability  of 
funds,  progress  of  the  research  and 
programmatic  needs.  Annual  budgets 


for  projects  in  the  four  scientific 
research  element  projects  are  expected 
to  range  from  $100,000  to  $400,000  total 
costs.  DOE  may  encourage  collaboration 
among  prospective  investigators  to 
promote  joint  applications  or  joint 
research  projects  by  using  information 
obtained  through  the  preliminary 
applications  or  through  other  forms  of 
communication. 

Merit  Review  •.■« 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  follov»dng 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

Also,  as  part  of  the  evaluation, 
program  policy  factors  become  a 
selection  priorify.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Submission  Information 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Application 
Guide  is  possible  via  the  World  Wide 
Web  at:  http://www.sc.doe.gov/ 
production/gmnts/grants.btml.  Renewal 
applications  must  include  a  list  of 
publications  resulting  from  prior  NABIR 
funding.  DOE  is  under  no  obligation  to 
pay  for  any  costs  associated  witii  the 
preparation  or  submission  of 
applications  if  an  award  is  not  made.  In 
addition,  for  this  notice,  the  research 
description  must  be  20  pages  or  less, 
exclusive  of  attachments,  and  must 
contain  an  abstract  or  summary  of  the 
proposed  research  (to  include  the 
hypotheses  being  tested,  the  proposed 
experimental  design,  and  the  names  of 
all  investigators  and  their  affiliations). 
Attachments  should  include  short 
curriculvun  vitae,  QA/QC  plan,  a  listing 


of  all  current  and  pending  federal 
support  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research.  Curricidum  vitae  should  be 
submitted  ia  a  form  similar  to  that  of 
NIH  or  NSF  (two  to  three  pages),  see  for 
example:  http://www.nsf.gov:80/bfa/ 
cpo/gpg/fkit.htmi^forms-9. 

The  Office  of  Science  as  part  of  its 
grant  regulations  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  (NIH)  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecides,"  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf.  (59  FR  34496,  July  5. 
1994,)  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

Grantees  must  also  comply  with  other 
federal  and  state  laws  and  regulations  as 
appropriate,  for  example,  the  Toxic 
Substances  Control  Act  (TSCA)  as  it 
applies  to  genetically  modified 
organisms.  Although  compliance  with 
NEPA  is  the  responsibility  of  DOE, 
grantees  proposing  to  conduct  field 
research  are  expected  to  provide 
information  necessary  for  the  DOE  to 
complete  the  NEPA  review  and 
docimientation. 

Additional  information  on  the  NABIR 
Program  is  available  at  the  following 
web  site:  http://www.}b}.gov/NABni/. 
For  researchers  who  do  not  have  access 
to  the  world  wide  web,  please  contact 
Karen  Carlson,  Environmental  Sciences 
Division,  SC-74;  U.S.  Department  of 
Energy;  19901  Germantown  Road, 
Germantown,  MD  20874-1290,  phone: 
(301)  903-3338,  fax:  (301)  903-8519,  e- 
mail:  karen.carlson@science.doe.gov;  for 
hard  copies  of  background  material 
mentioned  in  this  solicitation. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605) 

Issued  in  Washington,  DC,  on  November 
27,  2000. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
|FR  Doc.  00-30767  Filed  12-1-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
"•  comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  reinstatement  under  section 
3506(c)  of  the  Paperwork  Reduction  Act 
of  1995  (Pub.  L.  104-13). 

The  entry  contains  the  following 
information:  (1)  The  collection  numbers 
and  title;  (2)  a  summary  of  the  collection 
of  information,  including  the  sponsor 
(i.e.,  the  Department  of  Energy 
component),  current  OMB  document 
number  (if  applicable),  type  of  request 
[i.e.  new,  revision,  extension,  or 
reinstatement),  and  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits),  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  a  description 
of  the  likely  respondents;  and  (5)  an 
estimate  of  the  total  annual  reporting 
burden  (i.e..  the  estimated  number  of 
likely  respondents  times  the  proposed 
frequency  of  response  per  year  times  the 
average  hours  per  response). 
DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  OMB  DOE  Desk  Officer 
may  be  telephoned  at  (202)  395-7318. 
(Also,  please  notify  the  EIA  contact 
listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712,  FAX  at 


(202)  287-1705,  or  e-mail  at 
Grace.Sutherland@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Forms  EIA-457  A/G  "Residential 
Energy  Consumption  Surveys". 

2.  Energy  Information  Administration; 
OMB  Number  1905-0092;. 
Reinstatement  with  revisions  of 
currently  approved  collections; 
Mandatory. 

3.  EIA's  Residential  Energy 
Consumption  Survey  (REGS)  collects 
basic  data  necessary  to  meet  EIA's 
legislative  mandates  as  well  as  the 
needs  of  EIA's  public  and  private 
customers.  Data  collected  include 
energy  consumption  and  expenditiu-es 
and  related  subjects  for  the  household 
sector  of  the  U.S.  economy  during  the 
2001  calendar  year. 

4.  Individuals,  Federal,  State,  and 
local  Government  as  well  as  Business  or 
other  for-profit. 

5.  2,842  hours  (.55  hours  per  response 
X  .33  responses  per  year  X  15,535 
respondents). 

Responses  per  year"  is  prorated  over 
requested  three-year  approval  period. 

Statutory  Authority:  Section  3506(c)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub.  L. 
104-13). 

Issued  in  Washington,  D.C,  Novemlwr  28. 
2000. 

|ay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 
[FR  Doc.  00-30768  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -380-000] 

American  Transmission  Company,  LLC 
Notice  of  Filing 

November  28.  2000. 

Take  notice  that  on  November  6, 
2000,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  a 
Generation-Tansmission 
Interconnection  Agreement  between 
ATCLLC  and  Madison  Gas  and  Electric 
Company. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 


of  the  Comission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
8,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ftp  -.//www. fere. fed.  us/efi/ doorbell. htm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30730  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-46-^01] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Tariff  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Carnegie  Interstate  Pipeline 
Company  (CIPCO),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
November  1,  2000: 

Original  Tariff  Sheet  No.  115A 
First  Revised  Tariff  Sheet  No.  116 

CIPCO  states  that  these  tendered 
sheets  are  filed  in  compliance  with 
Order  No.  587-L,  issued  in  Docket  No. 
RM96-1-014  by  the  Federal  Energy 
Regulatory  Commission  on  June  30, 
2000  and  implements  18  CFR284.(c)(ii), 
regarding  the  netting  and  trading  of 
imbalances  on  CIPCO's  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
WAVw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30736  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-013] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

November  28,  2000. 

Take  notice  that  on  November  20, 
2000,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  the  following  contract  for 
disclosure  of  a  recently  negotiated  rate 
transaction:  FTS-2  Service  Agreement 
No.  69942  between  Columbia  Gulf 
Transmission  Company  and  Murphy 
Exploration  &  Production  Company 
dated  November  14,  2000. 

Transportation  service  is  scheduled  to 
commence  upon  Commission 
authorization. 

Colimibia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  all  the  official  service  list  created  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ftp  ://www.ferc.fed.  us/efi/doorbell.h  tm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30727  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-011] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

November  28,  2000. 

Take  notice  that  on  October  25,  2000, 
Colimibia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
recently  negotiated  rate  transaction: 
Amendment  Agreement  to  FTS-2 
Service  Agreement  No.  68854 
between  Columbia  Gulf  Transmission 
Company  and  Virginia  Power  Energy 
Marketing,  Inc.,  dated  June  30,  2000, 
Amended  Qftober  13,  2000 
Transportation  service  is  scheduled  to 
commence  upon  Commission 
authorization. 

Columbia  Gulf  slates  Lhat  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wisjiing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 


lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretan,'. 

[FR  Doc.  00-30732  Filed  12-1-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -40-001] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Compliance  Filing 

Novemtxjf  28.  2000. 

Take  notice  that  on  November  22, 
2000,  Cove  Point  LNG  Limited 
Partnership  (Cove  Point)  tendered  for 
filing  certain  revised  tariff  sheet  to  its 
FERC  Gas  Tariff,  Second  Revised    ^ 
Volume  No.  1,  to  comply  with  the 
Commission's  Order  issued  on 
November  9,  2000  in  Docket  Nos. 
RM96-1-14  and  RPOl^O-GDO. 

Cove  Point  states  that  the  purpose  of 
the  instant  filing  is  to  comply  with  the 
Commission's  November  9  Order  in  the 
referenced  dockets  to  file  a  tariff  sheet 
to  implement  imbalance  netting  and 
trading  on  the  Cove  Point  system  within 
15  days  of  the  order.  Accordingly,  Cove 
Point  proposes  new  Section  15(h)  of  its 
General  Terms  and  Conditions,  Netting 
and  Trading,  which  describes  the 
imbalance  netting  and  trading  process 
on  the  Cove  Point  system.  In  general, 
each  buyer's  imbalances  on  the  Cove 
Point  system  will  automatically  be 
netted  across  rate  schedules  and 
imbalance  trading  between  parties  will 
be  allowed  until  the  1 7th  business  day 
following  the  end  of  the  applicable 
month. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Comihission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
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Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm . 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30737  Filed  12-1-00;  8:45  am] 
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DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-51-001] 

Crossroads  Pipeline  Company  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  28,  2000. 

Take  notice  that  on  November  22, 
2000,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  Original  Tariff  Sheet  No.  76A,  to 
be  effective  November  1,  2000. 

Crossroads  states  that  the  piupose  of 
the  filing  is  to  comply  with  the 
requirements  of  the  order  issued  on 
November  9.  2000,  in  Docket  No.  RPOl- 
51-000  and  Order  No.  587-L  with 
respect  to  the  netting  and  trading  of 
imbalances  by  shippers. 

Crossroads  states  that  copies  of  this 
filing  have  been  sent  to  Crossroads' 
shippers  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30735  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-622-001] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  22, 
2000,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  to  become  part 
of  it^  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  with  an  effective  date  of 
November  1,  2000: 

Substitute  Second  Revised  Sheet  No.  270 
Substitute  Second  Revised  Sheet  No.  284 

El  Paso  states  that  is  being  filed 
compliance  with  the  Commission's 
order  issued  October  27,  2000  at  Docket 
No.  RM96-l-014,efay. 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  to  revise  imbalance  netting 
and  trading  tariff  provisions  in 
compliance  with  the  Commission's 
order  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the-Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wvkTw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30740  Filed  12-1-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -37-001] 

Equitrans,  LP.;  Notice  of  Tariff  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Equitrans,  L.P.  (Equitrans), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  November  1,  2000: 

First  Revised  Tariff  Sheet  No.  254 
Original  Sheet  No.  255 
Sheet  No.  256-257 

Eqiiitrans  states  that  these  tendered 
sheets  are  filed  in  compliance  with 
Order  No.  587-L,  issued  in  Docket  No. 
RM96-1-014  by  the  Federal  Energy 
RegxUatory  Commission  on  Jime  30, 
2000  and  implemepts  18  CFR  284.(c)(ii), 
regarding  the  netting  and  trading  of 
imbalances  on  Equitrans'  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30738  Filed  12-1-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-61 7-001] 

Gulf  States  Transmission  Corporation, 
Notice  of  Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Gulf  States  Transmission 
Corporation  (Gulf  States),  tendered  for 
filing  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  revised  tariff  sheets, 
with  an  effective  date  of  November  1 , 
2000: 

Substitute  Original  Sheet  No.  58T 

GiUf  States  states  that  the  tendered 
sheets  are  filed  in  compliance  with  the 
Commission's  October  27,  2000  Order  in 
the  referenced  dockets,  regarding  the 
netting  and  trading  of  imbalances  on 
Gulf  States'  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
apropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
MMvw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers,  > 

Secretary. 

[FR  Doc.  00-30744  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-61 9-001] 

High  Island  Offshore  System,  L.L.C.; 
Notice  of  Compliance  filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  High  Island  Offshore  System, 


L.L.C.  (HIOS),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
November  1,  2000: 

Substitute  Second  Revised  Sheet  No.  105 
Substitute  First  Revised  Sheet  No.  106 

HIOS  states  that  the  tendered  sheets 
are  filed  in  compliance  with  the 
Commission's  October  27,  2000  Order  in 
the  referenced  dockets,  regarding  the 
netting  and  trading  of  imbalances  on 
HIOS'  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30742  Filedl 2-1-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-7&-001] 

Mississippi  River  Transmission 
Corporation,  Notice  of  Tariff  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute  Thirty 
Seventh  Revised  Sheet  No.  5,  with  an 
effective  date  of  November  1 ,  2000. 

MRT  states  that  the  filing  is  being 
made  to  correct  a  mathematical  error  to 
the  Maximuim  Rate  for  Authorized 
Overrun  under  the  combined  Field  Zone 
and  Market  Zone  rates  that  was  filed  on 
November  1,2000. 


MRT  states  that  copies  of  the  filing  is 
being  mciiled  to  each  of  MRT's 
customers,  all  parties  to  this  proceeding 
and  to  the  State  Commissions  of 
Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30734  Filed  12-1-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-022] 

Natural  Gas  Pipeline  Company  of 
America  Notice  of  Proposed  Change  in 
FERC  Gas  Tariff 

November  28.  2000. 

Take  notice  that  on  November  20, 
2000,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Original  Sheet 
No.  260,  to  be  effective  November  22, 
2000. 

Natiu-al  states  that  the  purpose  of  this 
filing  is  to  implement  a  negotiated  rate 
transaction  with  Wise  County  Power 
Company,  LP  (WCPC)  under  Natiu^'s 
Rate  Schedule  FTS  piu-suant  to  Section 
49  of  the  General  Terms  and  Conditions 
(GT&C)  of  Natural's  Tariff. 

Natural  concurrently  tenders  for  filing 
with  the  Commission,  by  a  separate 
filing  in  this  docket,  the  Firm 
Transportation  Negotiated  Rate 
Agreement  (Agreement)  entered  into  by 
Natural  and  WPC.  Natural  states  that  the 
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Agreement  does  not  deviate  in  any 
material  respects  from  the  applicable 
form  of  service  agreement  in  Natural's 
Tariff.  However,  Natiiral  submits  the 
Agreement  as  an  aid  to  Commission 
Staff  because  it  provides  a  more  detailed 
explanation  of  the  transaction. 

Natural  requests  waiver  of  the 
Commission's  Regulations,  including 
the  30-day  notice  requirement  of 
Section  154.207,  to  the  extent  necessary 
to  permit  the  tariff  sheet  to  become 
effective  November  22,  2000,  consistent 
with  Section  49.1(e)  of  the  GT&C  of 
Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30726  Filed  12-1-00;  8:45  am] 

BILLING  COOe  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -17-000] 

New  York  Independent  System 
Operator,  Inc.,  Complainant  v.  New 
York  State  Electric  &  Gas  Corporation, 
Respondent;  Notice  of  Complaint 

November  28.  2000. 

Take  notice  that  on  November  24, 
2000,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed  a 
Complaint  pursuant  to  Section  206  of 
the  Federal  Power  Act,  and  Rule  206  of 
the  Conmiission's  Rules  of  Practice  and 
Procedure,  against  the  New  York  State 
Electric  and  Gas  Corporation  (NYSEG) 
alleging  that  NYSEG  has  violated  its 
obligations  as  a  customer  under  the 
NYISO's  Open  Access  Transmission 
Tariff  (OATT)  by  unlawfully 
withholding  $6,635  million  that  it  owes 
the  NYISO.  By  withholding  this 
payment,  NYSEG  directly  threatens  the 
NYISO,  and  indirectly  threatens  other 
market  participants,  with  serious 
financial  harm.  Accordingly,  the  NYISO 
has  requested  that  the  Commission:  (i) 
consider  the  Complaint  pursuant  to  its 
Fast-Track  Processing  procedures;  (ii) 
declare  that  NYSEG  is  in  violation  of  its 
obligations  as  a  customer  under  the 
NYISO  OATT  and  must  immediately 
pay  the  full  amount  that  it  owes  to  the 
NYISO;  and  (iii)  order  NYSEG  to  make 
the  payment  immediately. 

Tne  NYISO  has  served  this  filing  on 
NYSEG.  The  Complaint  will  be  posted 
on  the  NYISO's  web-site  at  http:// 

www.nyiso.com/topics/whats new/ 

whatsnew.html. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  6, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/onUne/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  December  6,  2000.  Comments 


and  protests  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

iFR  Doc.  00-30772  Filed  12-1-00;  8:45  am] 

BiLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-264-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  22, 
2000,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective  on 
November  1 .  2000. 

Substitute  Fifth  Revised  Sheet  No.  1, 
Substitute  Sixth  Revised  Sheet  No.  2. 
Substitute  49  Revised  Sheet  No.  53. 
Substitute  First  Revised  Sheet  No.  56, 
Substitute  Fourth  Revised  Sheet  No.  143, 
Substitute  Ninth  Revised  Sheet  No.  144, 
Substitute  Third  Revised  Sheet  No.  145. 
Substitute  First  Revised  Sheet  No.  158, 
Substitute  Original  Sheet  No.  162, 
Substitute  Original  Sheet  No.  163, 
Substitute  Original  Sheet  No.  164. 
Substitute  Sixth  Revised  Sheet  No.  206, 
Substitute  Fifth  Revised  Sheet  No.  220, 
Substitute  Second  Revised  Sheet  No.  251, 
Substitute  Fourth  Revised  Sheet  No.  252, 
Substitute  Third  Revised  Sheet  No.  261, 
Substitute  Sixth  Revised  Sheet  No.  263A, 
Substitute  Sixth  Revi.sed  Sheet  No.  265. 
Substitute  Second  Revised  Sheet  No.  271, 
Substitute  Fifth  Revised  Sheet  No.  288, 
Substitute  Third  Revised  Sheet  No.  289, 
Substitute  Third  Revised  Sheet  No.  290, 
Substitute  Fourth  Revised  Sheet  No.  300, 
Substitute  Fourth  Revised  Sheet  No.  302, 
Substitute  Original  Sheet  No.  462. 

In  addition.  Northern  hereby  submits 
for  filing  as  part  of  its  F.E.R.C.  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  1 
Revised  Third  Revised  Sheet  No.  220 
proposed  to  be  effective  October  11, 
2000. 

Northern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  on 
November  8,  2000  in  Docket  RPOO-264- 
000.  Northern  is  filing  the  revised  tariff 
sheets  to  reflect  the  use  of  a  five-year 
base  period  to  determine  VFT  Shippers' 
load  factors.  In  addition.  Northern  is 
filing  revised  teu-iff  sheets  to  delete  any 
references  to  LFT,  to  correct  sheet 


pagination,  and  to  file  actual  sheets  for 
previously  file  pro  forma  tariff  sheets. 

Northern  fiu^er  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/onIine/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Coimnission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorhell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30725  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9fr-367-013] 

Northwest  Pipeline  Corporation;  Notice 
of  Correction  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  December  1 ,  2000: 

Substitute  Tenth  Revised  Sheet  No.  8.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  correct  the  Rate  Schedule 
LS-2I  rates  filed  on  October  30,  2000  in 
Docket  No.  RP96-367-012. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 


154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conmiission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30728  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -34-001] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1-A,  Substitute  First 
Revised  Sheet  No.  67D  and  Substitute 
Original  Sheet  No.  67F,  to  be  effective 
November  1,  2000. 

Overthrust  states  that  the  purpose  of 
this  filing  is  to  comply  with  Ordering 
Paragraph  (C)  of  the  Commission's 
Order  on  Filings  to  Establish  Imbalance 
Netting  and  Trading  Pursuant  to  Order 
Nos.  587-G  and  587-L  issued  November 
9,  2000,  in  Docket  Nos.  RM96-1-014,  et 
al.,  which  directed  Overthrust  to  file 
revised  tariff  sheets,  within  15  days  of 
the  order.  The  revisions  to  be  included 
are  (1)  the  removal  of  the  provision  that, 
under  certain  circumstances.  Overthrust 
can  adjust  a  shipper's  receipts  and 
deliveries  or  take  whatever  action  it 
deems  necesscuy  to  keep  the  system  in 
balance  or  maintain  operational  stability 
and  system  integrity  and  (2)  corrects  the 
references  to  "T-l"  and  "T-2" 
agreements  by  replacing  them  with 
"FT"  and  "IT"  agreements. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 


Any  person  desiring  to  protest  said, 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30739  Filed  12-1-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-587-001] 

Paiute  Pipeline  Company;  Notice  of 
Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  24, 
2000,  Paiute  Pipeline  Company  (Paiute) 
submitted  a  filing  to  comply  with  the 
Commission's  order  issued  on  October 
27,  2000  in  Docket  Nos.  RM96-1-014,  et 
al.  Paiute  states  that  in  its  order  the 
Commission  accepted,  subject  to  refund. 
Paiute's  tariff  filing  in  Docket  No.  RPOO- 
587-000  to  implement  imbalance 
netting  and  trading,  and  directed  Paiute 
to  submit  further  information  regarding 
its  imposition  of  transportation  charges 
related  to  imbalance  netting  and  trading. 
Paiute  states  that  it  has  submitted  the 
instant  filing  to  comply  with  the 
Commission's  directive. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
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by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30745  Filed  12-1-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-620-001  ] 

Stingray  Pipeline  Company,  LLC; 
Notice  of  Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  Stingray  Pipeline  Company,  L.L.C. 
(Stingray),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariffs,  with  an  effective  date  of 
November  1,  2000. 

Substitute  Fourth  Revised  Sheet  No.  132 
Substitute  Third  Revised  Sheet  No.  133 

Stingray  states  that  the  tendered 
sheets  are  filed  in  compliance  with  the 
Commission's  October  27,  2000  Order  in 
the  referenced  dockets,  regarding  the 
netting  and  trading  of  imbalances  on 
Stingray's  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
avciilable  for  public  inspection  in  the 
public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 


electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wv^rw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-30741  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-61 8-001] 

U-T  Offshore  System,  L.LC;  Notice  of 
Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  21, 
2000,  U-T  Offshore  System,  L.L.C. 
(UTOS),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
November  1,2000: 

Substitute  Second  Revised  Sheet  No.  61 
Substitute  First  Revised  Sheet  No.  61-A 

UTOS  states  that  the  tendered  sheets 
are  filed  in  compliance  with  the 
Commission's  October  27,  2000  Order  in 
the  referenced  dockets,  regarding  the 
netting  and  trading  of  imbalances  on 
UTOS'  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30743  Filed  12-1-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -107-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

November  28,  2000. 

Take  notice  that  on  November  22, 
2000,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  January 
1,2001: 

Twenty-Third  Revised  Sheet  No.  6 
Sixteenth  Revised  Sheet  No.  6A 
Sixth  Revised  Sheet  No.  6B 

Viking  states  that  the  purpose  of  the 
filing  is  to  change  Viking's  Gas  Research 
Institute  Adjustment  (GRI)  in 
accordance  with  the  Commission's 
September  19,  2000  letter  order  in 
Docket  No.  RPOO-31 3-000. 

Viking  states  that  copies  of  the  filing 
is  being  mailed  to  each  of  Viking's 
customers  and  to  interested  state 
commissions  as  well  as  to  the  parties 
listed  on  the  Secretary's  official  service 
list  for  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
•Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http://    ' 
wv\rw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30733  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  Sn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -36-000] 

Zla  Natural  Gas  Company,  An 
Operating  Division  of  Natural  Gas 
Processing  Company,  Complainant,  v. 
Raton  Gas  Transmission  Company, 
Respondent;  Notice  of  Complaint 

November  28,  2000. 

Take  notice  that  on  November  22, 
2000,  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  Zia  Natural 
Gas  Company,  an  Operating  Division  of 
Natural  Gas  Processing  Company  (Zia), 
filed  a  Section  5  complaint  against 
Raton  Gas  Transmission  Company 
(RGT),  requesting  the  Commission  to 
find  that  certain  actions  taken  by  RGT, 
as  well  as  certain  aspects  of  RGT's  tariff, 
violate  the  Natural  Gas  Act.  To  redress 
these  violations,  Zia  requests  that  the 
Commission  direct  RGT  to  convert  its 
current  Part  157  certificate  to  a  Part  284 
blanket  certificate,  and  to  implement 
other  appropriate  revisions  to  the  RGT 
tariff. 

Specifically,  Zia  asserts  that  RGT  has 
commenced  providing  service  that  is 
not  authorized  pursuant  to  RGT's  case- 
specific.  Section  7(c)  certificate  and  that 
threatens  to  degrade  the  certificated 
service  received  from  RGT  by  Zia.  In 
addition,  Zia  maintains  that  changing 
competitive  circumstances  have 
rendered  RGT's  tariff  unjust  and 
unreasonable  in  a  number  of  respects. 
Zia  requests  that  the  Conunission  order 
RGT  to  (1)  convert  RGT's  current  Part 
157  transportation  service  to  Part  284, 
open  access  transportation  service,  (2) 
afford  Zia  its  rights  as  a  converting  Part 
157  shipper,  including  the  right  to 
acquire  upstream  transportation  and 
storage  capacity  currently  held  by  RGT, 
(3)  modify  RGT's  tariff  rate  structure  to 
remove  the  automatic  passthrough  of 
costs  associated  with  upstream  capacity 
held  by  RGT  on  the  Colorado  Interstate 
Gas  Company  Docket  No.  CPOl-36-000 
(CIG)  system,  and  (4)  modify  RGT's 
tariff,  which  currently  lists  no  receipt 
points,to  explicitly  designate  the 
Trinidad,  Colorado  interconnection 
between  RGT  and  CIG  as  a  receipt  point 
on  the  RGT  system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 


must  be  filed  on  or  before  December  8, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  room.  This  filing  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222)  for  assistance. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  December  8,  2000. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30731  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01-31-000,  et  al.] 

CIC  Luxembourg  SARL.  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

November  27,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  CIC  Luxembourg  SARL 

[Docket  No.  EGOl-31-OOO] 

Take  notice  that  on  November  17, 
2000,  CIC  Luxembourg  SARL  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Mobile  Energy  LLC 

[Docket  No.  EGOl-32-OOOj 

Take  notice  that  on  November  20, 
2000,  Mobile  Energy  LLC  (Applicant) 
with  its  principal  office  c/o  SkyGen 
Energy  LLC,  Edens  Corporate  Center, 
650  Dundee  Road,  Suite  350, 
Northbrook,  Illinois  60062,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of 
"exempt  wholesale  generator"  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant  states  that  it  will  be 
engaged  in  owming  and  operating  the 
Mobile  Energy  Center  (the  Facility) 


consisting  of  one  combustion  turbine 
generating  unit,  one  separately-fired 
heat  recovery  boiler,  and  up  to  four 
condensing  steam  turbine  generating 
units  having  a  maximum  electrical 
output  of  approximately  345  MW.  The 
Facility  will  be  constructed  in  the  City 
of  Mobile.  Alabama  and  commercial 
operation  is  anticipated  to  be 
approximately  the  second  quarter  of 
2001.  The  Applicant  also  states  that  it 
will  sell  electric  energy  exclusively  at 
wholesale  to  meet  electricity  needs  in 
the  region. 

Comment  date:  December  18,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conmiission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy'  of  the  application. 

3.  Magnolia  Energy  LP 

[Docket  No.  EG01-33-000| 

Take  notice  that  on  November  21. 
2000,  Magnolia  Energy  LP  (Magnolia),  a 
limited  partnership  with  its  principal 
place  of  business  at  909  Fannin.  Suite 
2222,  Houston,  Texas  77010,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Magnolia  will  construct  a  900  MW 
natural  gas  fired,  combined  cycle 
electric  generating  facility  and  related 
assets  to  be  located  near  the  town  of 
Ashland,  Mississippi.  Magnolia  will  sell 
its  capacity  exclusively  at  wholesale. 

Comment  date:  December  18,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conmients  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER98-1438-007] 

Take  notice  that  on  November  20. 
2000,  the  Midwest  Independent 
Transmission  System  Operator.  Inc.  (the 
Midwest  ISO),  tendered  for  filing  its 
Open  Access  Transmission  Tariff 
(OATT),  FERC  Electric  Tariff,  Original 
Volume  No.  1 ,  and  Agreement  of 
Transmission  Facilities  Owners  to 
Organize  the  Midwest  ISO  (Owners 
Agreement),  Rate  Schedule  FERC  No.  1. 
both  of  which  were  previously  accepted 
for  filing  in  Docket  No.  ER98-1438-000, 
and  both  of  which  have  been 
reformatted  to  conform  to  the 
requirements  of  Order  No.  614,  FERC 
Stats.  &  Regs.  ^  31,096  (2000). 

The  Midwest  ISO  seeks  an  effective 
date  of  November  20.  2000  (the  same 
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day  of  filing)  and  waiver  of  the 
Commission's  sixty  days'  notice 
requirements.  The  Midwest  ISO  also 
seeks  waiver  of  the  Commission's 
regulations,  18  CFR  385.2010  with 
respect  to  service  on  all  parties  on  the 
official  service  list  in  Docket  No.  ER98- 
1438-000.  The  Midwest  ISO  has  posted 
its  reformatted  OATT  on  its  Internet  site 
at  www.midwestiso.org.  The  Midwest 
ISO  will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Golden  Spread  Electric  Cooperative, 
Inc.;  The  Montana  Power  Trading  and 
Marketing  Company 

(Docket  Nos.  EROO-3338-002.  EROO-3367- 
002, and  ER0&-3368-O021 

Take  notice  that  on  November  17, 
2000.  the  Western  Systems  Power  Pool 
(WSPP)  tendered  for  filing  a  Ust  of 
customers  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  November  2,  2000  order 
in  the  proceedings  captioned  above. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Praxair,  Inc. 

[Docket  No.  EROO-3767-OOl! 

Take  notice  that  on  November  17, 
2000,  Praxair,  Inc.,  tendered  for  filing  a 
corrected  Rate  Schedule  in  compliance 
with  the  Commission's  Order  No.  614. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  USPowerEnergy,  L.L.C. 

(Docket  No.  ER01-36-001] 

Take  notice  that  on  November  17, 
2000.  USPowerEnergy,  L.L.C.  (USPE) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
compliance  filing  pm-suant  to  the 
Commission's  order  in  USPowerEnergy, 
L.L.C,  Docket  No.  EROl-36-001  (Letter 
Order  Issued  November  2,  2000). 

USPowerEnergy.  L.L.C,  stated  that  it 
served  a  copy  of  its  filing  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

(Docket  No.  ER01-155-001] 

Take  notice  that  on  November  17, 
2000,  Entergy  Services,  Inc.  (Entergy), 
on  behalf  of  Entergy  Gulf  States,  Inc., 
tendered  for  filing  an  amendment  to  its 
October  18,  2000  filing  in  Docket  No. 


EROl-1 55-000,  which  amended  Exhibit 
A  to  the  Agreement  for  Special 
Requirements  Wholesale  Electric 
Service  between  Entergy  Gulf  States  and 
East  Texas  Electric  Cooperative,  Inc., 
Sam  Raybum  G&T  Electric  Cooperative, 
Inc. ,  and  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  Entergy  states  that  the 
amendment  to  the  October  18  filing 
serves  to  conform  that  filing  with  the 
Commission's  Order  No.  614, 
Designation  of  Electric  Rate  Schedule 
Sheets,  90  FERC  H  61.352  (2000). 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  American  Transmission  Company 
LLC 

(Docket  No.  EROl-380-OOOl 

Take  notice  that  on  November  6, 
2000,  American  Transmission 
Company,  LLC  (ATCLLC),  tendered  for 
filing  a  Generation  Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Madison  Gas  and  Electric 
Company. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  EROl-461-OOOl 

Take  notice  that  on  November  15, 
2000,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed  a 
complete  version  of  FERC  Electric  Tariff 
Original  Volume  No.  1,  the  Open  Access 
Transmission  Tariff,  in  order  to  comply 
with  Commission  Order  No.  614,  on  the 
designation  of  electric  rate  schedules. 
The  filing  effects  no  substantive  changes 
to  the  tariff. 

The  NYISO  has  requested  an  effective 
date  of  September  1,  2000  for  the  filing, 
and  has  requested  waiver  of  the 
Commission's  notice  requirements. 

The  NYISO  has  requested  waiver  of 
the  Commission's  service  requirements. 
The  dociunent  is  available  for  dov«iload 
fi-om  the  NYISO's  website  at 
www.nyiso.com.  Copies  will  be 
provided  upon  request. 

Comment  date:  December  6,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

,11.  Southern  Company  Services,  Inc. 

(Docket  No.  EROl-464-000] 

Take  notice  that  on  November  17, 
2000,  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabemia 
Power  Company  (APC),  tendered  an 
Interconnection  Agreement  (lA)  by  and 
between  APC  and  Tenaska  Alabama  II 


Partners,  L.P.  (Tenaska  Alabama).  The 
lA  allows  Tenaska  Alabama  to 
interconnect  its  generating  facility  to  be 
located  near  Billingsley,  Alabama  in 
Autauga  County  to  APC's  electric 
system. 

An  effective  date  of  October  25,  2000 
has  been  requested. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Company 

[Docket  No.  EROl-465-OOOj 

Take  notice  that  on  November  16, 
2000,  New  England  Power  Company  (as 
successor  to  Montaup  Electric 
Company)  (NEP)  tendered  for  filing: 

(1)  Supplement  No.  6  to  Service  Agreement 
No.  10  (Newport  Electric  Corporation) 
under  Montaup  Electric  Company,  FERC 
Electric  Tariff,  First  Revised  Volume  No.  1; 
and 

(2)  Supplement  No.  6  to  Service  Agreement 
No.  11  (Blackstone  Valley  Electric 
Company)  under  Montaup  Electric 
Company,  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1. 

These  Supplements  take  the  form  of  a 
Stipulation  and  Agreement  between 
Rhode  Island  Public  Utilities 
Commission,  the  Rhode  Island  Division 
of  Public  Utilities  and  Carriers,  The 
Narragansett  Electric  Company  (as 
successor  to  Blackstone  Valley  Electric 
Company  and  Newport  Electric 
Corporation),  and  NEP  (as  successor  to 
Montaup  Electric  Company). 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ameren  Energy.  Inc.  on  behalf  of 
Union  Electric  Company  d/b/a 
AmerenUE,  Ameren  Energy  Marketing 
Company  and  Ameren  Energy 
Generating  Company 

(Docket  No.  EROl-466-000] 

Take  notice  that  on  November  17, 
2000,  Ameren  Energy,  Inc.,  on  behalf  of 
Union  Electric  Company  d/b/a 
AmerenUE,  Ameren  Energy  Market 
Company,  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act.  16  U.S.C. 
§  824d,  and  the  market-based  rate 
authority  provided  to  the  Ameren 
Parties,  submitted  for  filing  a  bilateral 
Master  Power  Purchase  and  Sale 
Agreement.  . 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-467-OOOl 

Take  notice  that  on  November  17, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (each  doing  business  emd 
hereinafter  collectively  referred  to  as 
GPU  Energy)  submit  for  filing  minor 
amendments  to  the  Restated  Composite 
Power  Pooling  Agreement  among  the 
GPU  Energy  companies.  The  Restated 
Agreement  governs  the  integrated 
operation  of  the  three  GPU  Energy 
companies.  It  is  on  file  with  the 
Commission  as  Jersey  Central  Power  & 
Light  Company,  Rate  Schedule  No.  72, 
Metropolitan  Edison  Company,  Rate 
Schedule  No.  74  and  Pennsylvania 
Electric  Company,  Rate  Schedule  No. 
111. 
I      Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Dominion  Energy  Marketing,  Inc. 

(Docket  No.  EROl-468-OOOl 

Take  notice  that  on  November  17, 
2000,  Dominion  Nuclear  Marketing,  Inc. 
tendered  for  filing  its  proposed  FERC 
Electric  Market-Based  Sales  Tariff  and 
certain  waivers  of  the  Commission's 
regulations. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  EROl-470-OOOj 

Take  notice  that  on  November  17, 
2000,  South  Carolina  Electric  &  Gas 
Company  (SCE&G),  tendered  for  filing 
executed  service  agreements  with  New 
Horizons  Electric  Cooperative,  Inc. 
(NHEC)  providing  for  transmission  and 
ancillary  services  on  a  long-term  basis 
pursuant  to  SCE&G's  Open  Access 
Transmission  Tariff. 

The  parties  proposed  an  effective  date 
of  January  1,  2001. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-471-OOOj 

Take  notice  that  on  November  17, 
2000,  Consolidated  Edison  Company  .of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  123,  a  facilities  agreement 


with  Central  Hudson  Gas  and  Electric 
Corporation  (CH). 

Con  Edison  has  requested  that  this 
supplement  take  effect  as  of  August  1 , 
2000. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CH. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  EROl-472-000) 

Take  notice  that  on  November  17, 
2000  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations,  an 
Agreement  with  the  Power  of  the  State 
of  New  York  (also  known  as  New  York 
Power  Authority  or  NYPA).  This 
Agreement  provides  for  the  sale  of,  as 
well  as  the  design,  procurement, 
installation,  testing,  operation,  emd 
maintenance  by  NYSEG  of  a  Static  Var 
Compensator  and  its  associated 
equipment.  NYPA  will  compensate 
NYSEG  for  providing  such  services. 
Additionally,  NYPA  will  pay  monthly 
actual  charges  and  costs  inctirred  by 
NYSEG  for  operation,  maihtenaince, 
general  expenses  and  taxes. 

NYSEG  requests  an  effective  date  of 
November  10,  2000. 

Copies  of  the  filing  were  served  upon 
NYPA  and  the  Pubhc  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Idaho  Power  Company 

[Docket  No.  ER01^73-000[ 

Take  notice  that  on  November  17, 
2000,  Idaho  Power  Company  (IPC) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Agreement  for  Supply  of  Power  and 
Energy  between  Raft  River  Rural  Electric 
Cooperative  and  Idaho  Power  Company 
dated  October  25,  2000. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Baconton  Power  LLC 

{Docket  No.  EROl-4 74-000] 

Take  notice  that  on  November  17, 
2000,  Baconton  Power  LLC  tendered  for 
filing  a  revised  long-term  service 
agreement  with  Coral  Power,  L.L.C. 
pursuant  to  Baconton  Power  LLC's 
market-based  tariff,  FERC  Electric  Tariff, 
Original  Vol.  No.  1. 


Comment  da fe;  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Entergy  Services,  Inc. 

[Docket  No.  ER01^75-O00l 

Take  notice  that  on  November  17, 
2000,  Entergy  Services,  Inc.  (Entergy), 
on  behalf  of  Entergy  Mississippi,  Inc., 
tendered  for  filing  a  First  Revised 
Interconnection  Agreement  with 
Southaven  Power  LLC.  The  First 
Revised  Interconnection  Agreement 
reflects  the  modifications  necessary  to 
conform  the  Southaven  Intercormection 
Agreement  with  Entergy 's  Pro  Forma 
Intercormection  Agreement  as  filed  on 
June  19.  2000,  in  Docket  No.  EROO- 
1743-002. 

Comment  date:  December  8,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PJM  Interconnection,  L.L.C. 

(Docket  No.  EROl-476-OOOj 

Take  notice  that  on  November  17,  , 
2000,  PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing  the  following 
executed  agreements:  (i)  an  agreement 
for  long-term  firm  point-to-point 
transmission  service  for  Cargill-Alliant, 
L.L.C.  (Cargill-Alliant),  (ii)  an  umbrella 
service  agreement  for  short-term  firm 
point-to-point  transmission  service  for 
the  Public  Service  Company  of  Colorado 
(PSCC),  and  (iii)  an  umbrella  service 
agreement  for  non-firm  point-to-point 
transmission  service  for  PSCC. 

Copies  of  this  filing  were  served  upon 
Cargill-Alliant,  PSCC,  and  the  state 
conmiissions  within  the  PJM  control 
area. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Edison  Company 

[Docket  No.  EROl-477-000] 

Take  notice  that  on  November  1 7, 
2000,  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  the 
following:  (1)  Facilities  Rental 
Agreement  between  ComEd  and  the  City 
of  Naperville;  (2)  Meter  Lease 
Agreement  between  ComEd  and  the  City 
of  Naperville;  (3)  Meter  Lease 
Agreement  between  ComEd  and  the  City 
of  Batavia;  and  (4)  Meter  Lease 
Agreement  between  ComEd  and  the  City 
of  St.  Charles  (together  Agreements)  and 
respectfully  requested  that  the 
Commission  verify  ComEd's 
conclusions  that  such  Agreements  are 
not  subject  to  the  Commission's 
jurisdiction  and  oversight. 

ComEd  requests  an  effective  date  of 
December  1,  2000,  for  the  agreements  in 
the  event  its  request  for  disclaimer  of 
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jurisdiction  is  not  granted  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  EROl-478-OOOl 

Take  notice  that  on  November  20, 
2000,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
the  Indian  Point  3  Interconnection 
Agreement  between  Con  Edison  and 
Entergy  Nuclear  Indian  Point  3,  LLC,  in 
the  above-captioned  docket. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  EROl-479-000] 

Take  notice  that  on  November  20, 
2000,  the  Midwest  Independent 
Transmission  System  Operator,  Inc.  (the 
Midwest  ISO),  tendered  for  filing 
revised  pages  to  its  Open  Access 
Transmission  Tariff  and  Agreement  of 
the  Transmission  Facilities  Owners  to 
Organize  the  Midwest  ISO.  The 
Midwest  ISO's  revisions  expand  the 
Midwest  ISO  Advisory  Committee  to 
include  certain  members  of  the  Mid- 
Continent  Area  Power  Pool  (MAPP)  and 
provide  certain  MAPP  Transmission 
Owners  with  the  option  of  electing 
Network  Transmission  Service  on  behalf 
of  their  bundled  retail  customers. 

Copies  of  this  filing  were  served  upon 
parties  listed  on  the  official  service  list 
compiled  by  the  Secretary  of  the 
Commission  in  Docket  No.  ER98-1438- 
000,  the  Midwest  ISO  Members, 
Members  and  Alternates  of  the  Midwest 
ISO  Advisory  Committee  as  currently 
constituted.  Members  of  MAPPCORR 
and  State  Commissions  in  Illinois, 
Indiana,  Iowa,  Kentucky,  Michigan, 
Minnesota,  Missouri,  Montana,  North 
Dakota,  Ohio,  South  Dakota,  Virginia, 
West  Virginia  and  Wisconsin. 

Comment  date:  December  11.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Mobile  Energy  LLC 

(Docket  No.  EROl-480-000] 

Take  notice  that  on  November  20, 
2000,  Mobile  Energy  LLC  (Mobile 
Energy),  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedide  No.  1 .  Mobile  Energy  proposes 
that  its  Rate  Schedule  No.  1  become 


effective  upon  commencement  of 
service  of  die  Mobile  Energy  Center  (the 
Facility),  a  345  MW  generation  project 
currently  being  developed  by  Mobile 
Energy  in  Mobile,  Alabama.  The  Facility 
is  expected  to  be  commercially  operable 
by  approximately  the  second  quarter  of 
2001. 

Mobile  Energy  intends  to  sell  energy, 
capacity,  and  certain  ancillary  services 
from  the  Facility  in  the  wholesale  power 
market  at  market-based  rates,  and  on 
such  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party. 

Comment  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Piiblic  Service  Company  of  New 
Mexico 

[Docket  No.  EROl-481-OOOj 

Take  notice  that  on  November  20, 
2000,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  a 
Request  for  Waiver  of  Certain  Provisions 
of  the  Fuel  and  Purchase  Economic 
Power  Adjustment  Clauses  and  Refund 
Requirements  Under  Suspension  Orders 
Regulations  (18  CFR  35.14  and  35.19a) 
(Request).  The  Request  is  being  made  to 
allow  for  the  inclusion,  retroactively,  of 
certain  refunds  received  from  Arizona 
Public  Service  Company  for  settlement 
of  various  fuel  supply  issues  associated 
with  the  Four  Comers  Power  Plant,  of 
which  PNM  is  a  participant/owner,  in 
the  calculation  of  charges  pursuant  to  its 
Fuel  and  Purchase  Economic  Power 
Adjustment  Clause  in  wholesale  power 
contracts  for  sales  to  its  firm- 
requirements  wholesale  customers.  The 
affected  customers,  both  past  and 
present,  include  the  City  of  Farmington, 
New  Mexico  (Farmington),  the  City  of 
Gallup,  New  Mexico  (Gallup),  Texas- 
New  Mexico  Power  Company  (TNMP), 
Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc.  (now  a 
part  of  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
State)),  and  the  United  States 
Department  of  Energy  (DOE).  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Copies  of  the  filing  have  been  sent  to 
Farmington,  Gallup,  TNMP,  Tri-State, 
DOE,  and  to  the  New  Mexico  Public 
Regulation  Commission. 

Comment  date:  December  1 1 ,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  NiSource,  Inc. 

(Docket  No.  ER01^82-O00] 

Take  notice  that  on  November  20, 
2000,  NiSource,  Lac,  tendered  for  filing 


Notice  of  Succession  in  the  above 
referenced  docket. 

Comment  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30723  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -13-000,  et  al.] 

Duke  Energy  Corporation,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  24,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Energy  Corporation,  Carolina 
Power  &  Light  Company,  South 
Carolina  Electric  and  Gas  Company, 
GridSouth  Transco,  LLC 

(Docket  No.  ELOl-1 3-0000) 

Take  notice  that  on  November  3, 
2000,  Duke  Energy  Corporation  (Duke), 
Carolina  Power  &  Light  Company 
(CP&L).  and  South  Carolina  Electric  and 
Gas  Company  (SCE&G),  (collectively, 
the  Transmission  Owners)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Petition  for  Declaratory  Order  pursuant 
to  Rule  207  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.207,  seeking  Commission 
ratification  of  proposed  accounting  and 


rate  treatment  of  Start-Up  Costs 
associated  with  establishing  a  new 
Regional  Transmission  Organization 
(RTO)  formed  in  compliance  with  FERC 
Order  No.  2000. 

Comment  date:  December  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Illinois  Power  Company 

[Dockets  Nos.  ER99^4 15-004,  ER99-4530- 
004  and  EL00-7-004J 

Take  notice  that  on  November  9, 
2000,  Illinois  Power  Company  (Illinois 
Power)  tendered  for  filing  a  compliance 
filing  under  which  Illinois  Power 
modified  certain  provisions  of  its  Open 
Access  Transmission  Tariff  (OATT).  In 
addition,  Illinois  Power  re-filed  its 
OATT,  FERC  Electric  Tariff,  Third 
Revised,  Volume  No.  8,  with 
designations  in  accordance  with  the 
Commission's  Order  No.  614.  Other 
than  the  designations,  the  only 
modifications  to  the  OATT  are  those 
made  for  the  compliance  filing. 

Copies  of  this  filing  have  been  served 
upon  all  affected  customers  under 
Illinois  Power's  OATT,  upon  the  Illinois 
Commerce  Commission,  and  upon  all 
parties  on  the  official  service  lists 
compiled  by  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission  in  these 
proceedings. 

Comment  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Maine  Power  Company 

(Docket  No.  EROO-982-0051 

Take  notice  that  on  November  14, 
2000,  Central  Maine  Power  Company 
(CMP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Compliance  Report 
pursuant  to  the  Commission's  Letter 
Order  issued  on  September  28,  2000,  in 
Docket  Nos.  EROO-26-000,  et  al. 

Comment  date:  December  14,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Maine  Electric  Power  Company 

[Docket  No.  OA01-2-000[ 

Take  notice  that  on  November  9, 
2000,  Mairie  Electric  Power  Company 
(MEPCO)  on  November  9,  2000  tendered 
for  filing  pursuant  to  Section  37.4(c)  of 
the  Code  of  Federal  Regulations,  18  CFR 
37.4(c),  the  revised  Standards  of 
Conduct  to  be  followed  by  MEPCO 
persormel. 

MEPCO  requests  that  the  Standards  of 
Conduct  become  effective  on  November 
10,  2000. 

MEPCO  served  copies  of  the  filing 
upon  the  persons  listed  in  the 
Commission's  official  service  list  and 
the  Maine  Public  Utilities  Commission. 


Comment  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  fiUngs  are  on  file  wi\h  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30724  Filed  12-1-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL01 -1-000] 

Hydroelectric  Licensing  Policies, 
Procedures,  and  Regulations — 
Comprehensive  Review;  Notice  of 
Public  Meetings  and  Requesting 
Comments  and  Recommendations 

November  28,  2000. 

Pursuant  to  Section  603  of  the  Energy 
Act  of  2000  (Public  Law  No.  106-469), 
the  Commission  is  preparing  a 
comprehensive  review  of  policies, 
procedures,  and  regulations  for  the 
licensing  of  hydroelectric  projects  to 
determine  how  to  reduce  the  cost  and 
time  of  obtaining  a  license.  Section  603 
directs  the  Commission  to  report  its 
findings  to  Congress,  including  any 
recommendations  for  legislative 
changes,  by  May  8,  2001. 

To  ensure  a  comprehensive  review, 
the  Commission  seeks  the  comments 
and  recommendations  of  all 
stakeholders  in  the  Commission's 
hydroelectric  licensing  program, 
including  federal  and  state  agencies, 
Indian  tribes,  non-governmental 
organizations,  licensees,  and  other 
members  of  the  public.  In  particular,  the 


Commission  wishes  to  receive 
comments  identifying  steps  in  the 
existing  licensing  process  that  may 
require  inordinate  time  and  expense  to 
complete,  and  the  reasons  therefor. 

The  Commission  will  meet  with  other 
federal  agencies  in  Washington,  DC,  and 
will  send  letters  to  state  water  quality 
officials  requesting  their  views. 

The  Commission  will  also  hold  public 
meetings  to  receive  comments  and 
recommendations  in  Washington,  DC, 
and  in  several  locations  throughout  the 
countrj'.  Notice  of  the  location,  date, 
and  times  of  these  meetings  will  be 
provided  in  future  notices  as 
arrangements  are  made.  Each  public 
meeting  v^rill  include  a  review  of  the 
existing  licensing  process  and  an 
opportunity  for  participants  to  offer 
their  comments  on  how  it  can  be 
improved.  The  public  meetings  will  be 
recorded  by  a  stenographer  and, 
thereby,  will  become  a  part  of  the  record 
of  the  proceeding.  Persons  making 
statements  will  be  asked  to  identify 
themselves  for  the  record.  The  speaking 
time  permitted  to  individuals  will  be 
determined  at  the  beginning  of  each 
meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  ten  minutes  to  present 
their  views. 

Persons  choosing  not  to  speak  but 
wishing  to  comment,  as  well  as  speakers 
unable  to  summarize  their  positions 
within  the  allotted  time,  may  submit 
vmtten  statements  for  inclusion  in  the 
public  record. 

Written  comments  may  also  be  mailed 
to  David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
Correspondence  should  clearly  show 
the  following  caption  on  the  first  page: 

[Docket  No.  PLOl-1-000] 

Hydroelectric  Licensing  Policies,  Procedures, 
and  Regulations — Comprehensive  Review 

In  light  of  the  limited  amount  of  time 
available  for  submission  on  the 
Commission's  Report  to  Congress, 
commenters  are  encouraged  to  provide 
written  comments  as  early  as  possible, 
but  not  later  than  February  1,  2001,  and 
to  use  their  time  at  the  public  meetings 
to  summarize  previously  filed  written 
comments  or  to  focus  on  only  the  most 
significant  sources  of  cost  and  delay  in 
the  licensing  process  from  their 
perspective.  Comments  may  also  be 
filed  electronically  via  the  Internet.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 
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For  further  information,  please 
contact  Edward  Abrams  at  the 
Commission,  202-219-2773. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30729  Filed  12-1-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-4] 

Agency  Information  Collection 
Activities;  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  260-2740,  or  email  at 
Farmer.sandy@epa.gov,  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1945.01 ;  State  Water 
Quality  Program  Management  Gap 
Analysis;  was  approved  09/22/2000; 
OMB  No.  2040-0216;  expires  09/30/ 
2003. 

EPA  ICR  No.  1428.05;  Trade  Secret 
Claims  for  Emergency  Planning  and 
Community  Rigbt-to-Know  (EPCRA 
Section  322);  in  40  CFR  part  350;  was 
approved  09/22/2000;  OMB  No.  2050- 
0078;  expires  09/30/2003. 

EPA  ICR  No.  1665.03:  Confidentiality 
Rule;  in  40  CFR  part  2,  subpart  B;  was 
approved  09/22/2000;  OMB  No.  2020- 
0003;  expires  09/30/2003. 

EPA  ICR  No.  1064.09;  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations;  in  40  CFR 
part  63,  subpart  MM;  was  approved  09/ 
22/2000:  OMB  No.  2060-0034;  expires 
09/30/2003. 

EPA  ICR  No.  0002.09;  National 
Pretreatment  Program;  in  40  CFR  part 
403;  was  approved  09/28/2000;  OMB 
No.  2040-0009;  expires  09/30/2003. 


EPA  ICR  No.  1940.02;  Health  Effects 
of  Particulate  Matter  and  Co-pollutant 
Exposures  Near  the  El  Paso/Juarez 
Border  Crossings;  was  approved  09/29/ 
2000;  OMB  No.  2080-0065;  expires  09/ 
30/2003. 

EPA  ICR  No.  1415.04;  NESHAP  for 
Perchloroethylene  (PCE)  Dry  Cleaning 
Facilities;  in  40  CFR  part  63.324, 
subpart  M;  was  approved  09/30/2000; 
OMB  No.  2060-0234;  expires  09/30/ 
2003. 

EPA  ICR  No.  1774.02;  Mobile  Air 
Conditioner  Retrofitting  Program;  in  40 
CFR  part  82.180:  was  approved  09/30/ 
2000;  OMB  No.  2060-0350;  expires  09/ 
30/2003. 

EPA  ICR  No.  1739.03;  National 
Emission  Standards  for  the  Printing  and 
Publishing  Industry  (MACT);  in  40  CFR 
part  63,  subpart  KK;  was  approved  09/ 
30/2000;  OMB  No.  2060-0335;  expires 
09/30/2003. 

EPA  ICR  No.  0278.07;  Notice  of 
Supplemental  Distribution  of  a 
Registered  Pesticide  Product;  was 
approved  10/02/2000;  OMB  No.  2070- 
0044;  expires  10/31/2003. 

EPA  ICR  No.  1857.02;  Emission 
Reporting  Requirements  for  Ozone  SIP 
Revisions  (or  Associated  Federal 
Implementation  Plans)  Relating  to 
Statewide  Budgets  for  Nox  Emissions  to 
Reduce  the  Regional  Transport  of  OZ;  in 
40  CFR  part  75,  subpart  H;  was 
approved  10/27/2000;  OMB  No.  2060- 
0445;  expires  10/31/2003. 

EPA  ICR  No.  1981.01;  Distribution  of 
Off-site  Consequence  Analysis 
Information  under  Section  112(r)  of  the 
Clean  Air  Act;  in  40  CFR  Chapter  IV, 
part  1400;  was  approved  10/30/2000; 
OMB  No.  2050-0172;  expires  10/31/ 
2003. 

EPA  ICR  No.  1845.02;  Small  Spark 
Ignition  Manufacturers  Production  Line 
Testing;  in  40  CFR  part  86,  subpart  K; 
was  approved  10/30/2000;  OMB  No. 
2060-0427;  expires  10/31/2003. 

EPA  ICR  No.  1962.01;  Business 
Ownership  Representation;  was 
approved  11/20/2000;  OMB  No.  2030- 
0041;  expires  11/30/2002. 

Short  Term  Extensions 

EPA  ICR  No.  0155.06;  Certification  of 
Pesticide  Applicators;  in  40  CFR  part 
171;  OMB  No.  2070-0029;  on  09/26/ 
2000  OMB  extended  the  expiration  date 
through  12/31/2000. 

EPA  ICR  No.  1791.02;  Establishment 
of  No-Discharge  Zones  for  Discharges 
Incidental  to  the  Normal  Operation  of 
Armed  Forces  Vessels  under  CWA 
Section  312(n);  in  40  CFR  part  139; 
OMB  No.  2040-0187;  on  10/19/2000 
OMB  extended  the  expiration  date 
through  02/28/2001. 


EPA  ICR  No.  1056.06;  NSPS  for  Nitric 
Acid  Plants;  in  40  CFR  part  60,  subpart 
G;  OMB  No.  2060-0019;  on  10/26/2000 
OMB  extended  the  expiration  date 
dirough  01/31/2001. 

Comments  Filed 

EPA  ICR  No.  1665.04;  Proposed  Rule 
for  Elimination  of  Special  Treatment  for 
Category  of  Confidential  Business 
Information;  on  09/26/2000  OMB  filed 
comment. 

Notice  of  Transfer 

EPA  OMB  No.  2040-0186;  Public 
Water  Systems  Annual  Compliance 
Report;  (Office  of  Water);  on  09/22/2000 
was  transferred  to  OMB  No.  2020-0020; 
(Office  of  Enforcement  and  Compliance 
Assurance). 

Dated:  November  27,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
|FR  Doc.  00-30807  Filed  12-1-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  Protection 
of  Stratospheric  Ozone — Phaseout 
Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Record  Keeping  and  Periodic 
Reporting  of  the  Production,  Import, 
Recycling,  Destruction.  Transshipment 
and  Feedstock  Use  of  Ozone-Depleting 
Substances,  OMB  Number  2060-0170; 
with  an  extended  expiration  date  of 
January  31,  2001.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  3,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1432.18  and  OMB  Control 
No.  2060-0170,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 


NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

Farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1432.18.  For  technical  questions 
about  the  ICR  contact  Tom  Land,  Global 
Programs  Division  (6205J),  telephone 
(202)  564-9185,  facsimile  (202)  565- 
2093,  e-mail:  land.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Record  Keeping  and  Periodic 
Reporting  of  the  Production,  Import, 
Recycling,  Destruction,  Transshipment 
and  Feedstock  Use  of  Ozone-Depleting 
Substances,  EPA  ICR  Nimiber  1432.18; 
OMB  Number  2060-0170;  with  an 
extended  expiration  date  of  January  31, 
2001.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  The  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  (Protocol)  and  Title  VI  of  the 
Clean  Air  Act  (CAA)  establish  limits  on 
total  U.S.  production,  import  and  export 
of  class  I  and  class  n  controlled  ozone- 
depleting  substances.  To  ensure  U.S. 
compliance  with  the  limits  and 
restrictions  established  by  the  Protocol 
and  the  CAA,  the  regulation  establishes 
control  measures  for  individual 
companies.  The  limits  and  restrictions 
for  individual  U.S.  companies  are 
monitored  by  EPA  through  the  reporting 
requirements  established  in  the 
regulation  under  40  CFR  part  82, 
subpart  A.  The  regulation  outlines  both 
recordkeeping  and  reporting 
requirements.  These  reporting 
requirements  are  designed:  (1)  To  satisfy 
U.S.  obligations  under  the  international 
treaty,  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer,  in  particular  the  requirements 
under  Article  7  of  the  Protocol;  (2)  to 
fulfill  statutory  obligations  under 
section  603(b)  of  Title  VI  of  the  CAA;  (3) 
to  report  to  Congress  on  the  production, 
use  and  consumption  of  class  I  and  class 
II  controlled  substances  as  statutorily 
required  in  section  603(d)  of  the  CAA; 
and  (4)  to  address  Federal  and  industry 
concerns  regarding  illegal  imports  of 
newly  produced  and  previously  used 
controlled  substances  that  are 
imdercutting  the  U.S.  markets  for 
alternatives. 

Pursuant  to  regulations  40  CFR  part  2, 
subpart  B,  you  are  entitled  to  assert  a 
business  confidentiality  claim  covering 


any  part  of  the  submitted  business 
information  as  defined  in  40  CFR 
2.201(c).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currendy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  6,  2000,  (65  FR  53999)  and 
no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  5.35  bom's  per 
response.  EPA  is  concurrenUy  working 
on  many  rules  that  will  revise  the 
recordkeeping  and  reporting  under  the 
regulations  in  40  CFR  part  82,  subpart 
A  in  separate  rulemakings  with 
revisions  to  the  ICR.  Lq  addition,  EPA  is 
in  the  process  of  reflecting  these  many 
revisions  in  a  changed  Guidance 
Document  For  The  Stratospheric  Ozone 
Protection  Program  on  reporting 
(including  reporting  forms)  and  making 
them  available  electronically  and 
creating  a  secure  system  for  the  direct 
submission  of  electronic  reporting. 

Burden  means  the  total  tune,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Users 
of  Ozone-Depleting  Substances. 

Estimated  Number  of  Respondents: 
1,081. 

Frequency  of  Response:  On  occasion. 
Quarterly,  Annually. 

Estimated  Total  Annual  Hour  Burden: 
6,492. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $3,032. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1432.18  and 
OMB  Control  No.  2060-0170  in  any 
correspondence. 

Dated:  November  28.  2000. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  00-30806  Filed  12-1-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request:  Spark- 
Ignition  Marine  Engine  Application  for 
Emission  Certification  and, 
Participation  in  the  Averaging, 
Banking,  and  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  v«nth  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Spark-Ignition  Marine  Engine 
Application  for  Emission  Certification 
and  Participation  in  the  Averaging, 
Banking,  and  Trading  Program,  OMB 
Control  Number  2060-0321,  expiration 
date  December  31,  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost  and,  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  3,  2001 . 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1722.03  and  OMB  Control 
No.  2060-0321,  to  the  following 
addresses:  Sandy  Fanner,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA,  725  17di  Street,  N.W., 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

Fanner.sandy@epamail.epa.gov,  or 
download  from  die  Internet  at  http:// 
wrww.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1722.03.  For  technical  questions 
about  the  ICR  contact:  William  RuUedge 
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in  the  Certification  and  Compliance 
Division  of  the  Office  of  Transportation 
and  Air  Quality;  telephone  (202)  564- 
9297,  email  address 
rutledge.william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Spark-Ignition  Marine  Engine 
Application  for  Emission  Certification 
and  Participation  in  the  Averaging, 
Banking,  and  Trading  Program  0MB 
Control  Number  2060-G321,  EPA  ICR 
No.  1722.03,  expiring  December  31, 
2000.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  Under  Title  II  of  the  Clean 
Air  Act  (42  U.S.C.  7521  et  seq.;  CAA), 
EPA  is  charged  with  issuing  certificates 
of  conformity  for  certain  spark-ignition 
engines  used  to  propel  marine  vessels 
that  comply  with  applicable  emission 
standards.  Such  a  certificate  must  be 
issued  before  engines  may  be  legally 
introduced  into  commerce.  To  apply  for 
a  certificate  of  conformity, 
manufactiirers  are  required  to  submit 
descriptions  of  their  planned 
production  line,  including  detailed 
descriptions  of  the  emission  control 
system  and  engine  emission  test  data. 
This  information  is  organized  by 
"engine  family"  groups  expected  to 
have  similar  emission  characteristics. 
To  comply  with  the  corporate  average 
emission  standard,  manufacturers  must 
use  the  Averaging,  Banking  eind  Trading 
Program  (AB&T)  and  must  submit 
information  regarding  the  calculation, 
actual  generation  and  usage  of  emission 
credits  in  an  initial  report,  end-of-the- 
year  report,  and  final  report.  These 
reports  are  used  for  engine  family 
certification,  that  is,  to  insure  pre- 
production  compliance  with  emissions 
requirements,  and  enforcement 
purposes.  There  are  also  record-keeping 
requirements.  Manufacturers  must 
maintain  records  for  eight  years  on  the 
engine  families  included  in  the 
program. 

This  information  is  collected  by  the 
Engine  Programs  Group  (EPG), 
Certification  and  Compliance  Division 
(CCD),  Office  of  Transportation  and  Air 
Quality,  U.S.  Environmental  Protection 
Agency,  to  provide  assurance  of 
compliance  with  certain  minimal 
requirements  for  certification.  Besides 
CCD,  this  information  could  be  used  by 
EPA's  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  and  the 
Department  of  Justice  for  enforcement 
purposes.  Information  that  is  not 
confidential  business  information  (CBI) 
is  also  disclosed  in  a  public  database 
and  through  EPA's  Internet  web  site.  It 
is  used  by  trade  associations, 
environmental  groups,  and  the  public. 
The  information  is  usually  submitted  in 


an  electronic  format,  and  it  is  stored  in 
CCD's  certification  database. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
31,  2000  (65  FR  53005).  No  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  152  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize    ' 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  th6  information. 

Respondents/Affected  Entities 

Respondents/Affected  Entities:  Engine 
manufacturers  (SIC  3519). 

Estimated  Number  of  Respondents: 
10. 

Frequency  of  Response:  On  occasion 
and  aimually. 

Estimated  Total  Annual  Hour  Burden: 
38,647  hours. 

Estimated  Total  Annualized  Capital, 
OSrM  Cost  Burden:  $1,881.80. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1722.03  and 
OMB  Control  No.  2060-0321  in  any 
correspondence. 

Dated:  November  28,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-30808  Filed  12-1-00;  8:45  am] 

BILLING  CODE  6560-50-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-1] 

Notice  of  Availability  of  Guidance  for 
Controlling  Nonpoint  Source  Pollution 
From  Marinas  and  Recreational 
Boating  and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  developed  and  is 
requesting  comments  on  draft  technical 
guidance  for  managing  sources  of 
nonpoint  pollution  at  marinas  and 
recreational  boating  facilities.  This 
guidance  is  intended  to  provide 
technical  assistance  to  state  program 
managers  and  others  on  the  best 
available,  economically  achievable 
means  of  reducing  nonpoint  pollution  of 
surface  and  ground  water  from  marinas 
and  recreational  boating  activity.  The 
guidance  provides  background 
information  about  nonpoint  source 
pollution,  where  it  comes  from,  and 
how  it  enters  the  nation's  waters; 
discusses  the  broad  concepts  of 
assessing  and  addressing  water  quality 
problems  on  a  watershed  level;  and 
presents  up-to-date  technical 
information  about  how  to  prevent  and 
reduce  nonpoint  source  pollution  from 
marinas  and  recreational  boating. 

Reviewers  should  note  that  the  draft 
technical  guidance  is  entirely  consistent 
with  the  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters, 
which  EPA  published  in  January  1993 
under  section  6217(g)  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990  (CZARA).  The  draft  document 
does  not  supplant  or  replace  the 
requirements  of  the  1993  document.  It 
enhances  the  technical  information 
contained  in  the  1993  coastal  guidance 
to  include  inland  as  well  as  coastal 
context  and  to  provide  updated 
technical  information  based  on  current 
understanding  and  implementation  of 
best  management  practices.  It  does  not 
set  new  or  additional  standards  for 
either  CZARA  section  6217  or  Clean 
Water  Act  section  319  programs. 

EPA  will  consider  comments  on  this 
draft  guidance  and  will  then  publish 
final  guidance. 

DATES:  Written  comments  must  be 
postmarked  no  later  than  March  5,  2001. 
ADDRESSES:  Comments  may  be 
addressed  to  Edwin  F.  Drabkowski, 
Assessments  and  Watershed  Protection 
Division  (4503-F),  U.S.  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 


or  electronically  mailed  to 
drabkowski.ed@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  requesting  additional 
information  or  a  complete  draft  of  the 
document  should  contact  Ed 
Drabkowski  at  (202)  260-7009; 
drabkowski.ed@epa.gov;  or  the  U.S. 
Environmental  Protection  Agency 
(4503-F).  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  The 
complete  text  of  the  draft  guidance  is 
also  available  on  EPA's  Internet  site  on 
the  Nonpoint  Source  Control  Branch 
homepage  <http://www.epa.gov/owow/ 
nps/new.html>. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  state,  territory,  and 
tribal  water  quality  assessments  have 
identified  nonpoint  source  (NPS) 
pollution  as  the  most  significant  cause 
of  degradation  in  surveyed  waters 
nationwide.  In  1987,  Congress  enacted 
section  319  of  the  Clean  Water  Act  to 
establish  a  national  program  to  control 
nonpoint  sources  of  water  pollution. 
Under  section  319,  states,  territories, 
and  tribes  address  NPS  pollution  by 
assessing  the  NPS  pollution  problems 
within  the  state,  territory,  or  tribal 
lands,  identifying  the  sources  of 
pollution,  and  implementing 
management  programs  to  control  the 
NPS  pollution.  Section  319  also 
authorizes  EPA  to  award  grants  to  states 
and  tribes  to  assist  them  in 
implementing  management  programs 
which  have  been  approved  by  EPA. 
Program  implementation  includes  non- 
regulatory  and  regulatory  programs, 
technical  assistance,  financial 
assistance,  education,  training, 
technology  transfer,  and  demonstration 
projects.  In  fiscal  year  2000,  Congress 
appropriated  and  EPA  awarded  $200 
million  dollars  for  nonpoint  source 
management  program  grants.  EPA  has 
awarded  a  total  of  $1  billion  under 
section  319  to  states,  territories,  and 
Indian  tribes  since  1990. 

In  1993,  under  the  authority  of  section 
621 7(g)  of  the  Coastal  Zone  Act 
Reauthorization  Amendments,  EPA 
issued  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters 
(EPA840-B-92-002).  That  guidance 
document  details  management  measures 
appropriate  for  the  control  of  five 
sources  of  nonpoint  pollution  in  the 
coastal  zone:  agriculture,  forestry,  urban 
areas,  marinas  and  recreational  boating, 
and  hydromodification.  The  document 
also  includes  management  measures  for 
wetlands,  riparian  areas,  and  vegetated 
treatment  systems,  as  they  are  important 
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to  the  abatement  of  nonpoint  soiurce 
pollution  in  coastal  waters.  State  and 
territory  Coastal  Nonpoint  Pollution 
Control  Programs  were  required  to 
adopt  measures  "in  conformity"  with 
the  coastal  management  measures 
guidance. 

The  1993  management  measures 
guidance  focused  on  conditions  and 
examples  of  management  measure 
implementation  for  the  coastal  zone.  To 
date,  technical  guidance  on  the  best 
available,  economically  achievable 
measures  for  controlling  nonpoint 
sources  with  a  national  scope  has  not 
been  released.  The  draft  national 
management  measures  guidance  is 
intended  to  address  this  gap.  While  the 
practices  detailed  in  the  1993  guidance 
generally  apply  to  inland  waters,  EPA 
has  recognized  the  utility  of  developing 
and  publishing  a  technical  guidance 
document  that  explicitly  addresses 
nonpoint  source  pollution  on  a 
nationwide  basis.  Moreover,  additional 
data  and  examples  ft-om  inland  marinas 
and  recreational  boating  facilities  are 
available  to  enrich  the  national 
guidance.  These  additional  data  have 
helped  to  prompt  the  revision  and 
expansion  of  the  marinas  and 
recreational  boating  chapter  of  the  1993 
guidance. 

II.  Scope  of  the  Draft  Guidance — 
Sources  of  Marinas  and  Recreational 
Boating  Nonpoint  Pollution  Addressed 

The  draft  technical  guidance 
continues  to  focus  on  the  most 
significant  potential  sources  of  pollution 
fi'om  marinas  and  recreational  boating 
which  were  originally  identified  in  the 
1993  coastal  guidance  by  EPA  in 
consultation  with  a  number  of  other 
federal  agencies  and  leading  national 
experts,  including  several  experts  from 
national  marina  associations  and  state 
Sea  Grant  Universities.  Specifically,  the 
guidance  provides  management 
measures  for  the  following: 

1.  Marina  flushing; 

2.  Water  quality  assessment; 

3.  Habitat  assessment; 

4.  Shoreline  stabilization; 

5.  Storm  water  runoff; 

6.  Fueling  station  design; 

7.  Petroleum  control; 

8.  Liquid  material  management; 

9.  Solid  waste  management; 

10.  Fish  waste  management; 

11.  Sewage  facility  management 

12.  Maintenance  of  sewage  facilities; 

13.  Boat  cleaning; 

14.  Boat  operation;  and 

15.  Public  education. 

III.  Approach  Used  to  Develop 
Guidance 

The  draft  national  management 
measures  guidance  is  based  in  larg^art 


on  the  1993  coastal  guidance.  The  1993 
coastal  guidance  was  developed  using  a 
workgroup  approach  to  draw  upon 
technical  expertise  within  other  federal 
agencies  as  well  as  state  water  quality 
and  coastal  zone  management  agencies. 

The  1993  text  has  been  expanded  to 
include  more  information  on  marinas 
and  recreational  boating  management 
practices,  including  boat  launching 
ramps.  The  draft  guidance  also 
incorporates  examples  and  data  from 
inland  rtiarinas  in  addition  to  improving 
the  coverage  of  unique  coastal 
environments.  The  document  expands 
the  information  on  operations  and  the 
costs  of  management  measures  at 
marina  facilities. 

None  of  the  management  measures 
from  the  1993  document  has  been 
altered  in  substance.  However,  some 
editing  was  done  on  the  management 
measure  for  shoreline  stabilization  and 
the  order  of  some  measures  were 
rearranged. 

rv.  Request  for  Comments 

EPA  is  soliciting  comments  on  the 
draft  guidance  on  management 
measures  to  control  sources  of  nonpoint 
pollution  at  marinas  and  recreational 
boating  facilities.  The  Agency  is 
soliciting  additional  information  and 
supporting  data  on  the  measures 
specified  in  this  guidance  and  on 
additional  measures  that  may  be  as 
effective  or  more  effective  in  controlling 
nonpoint  source  pollution  at  marinas 
and  recreational  boating  facilities. 

Dated:  November  22,  2000. 
].  Charles  Fox, 

Assistant  Administrator.  Office  of  Water. 
[FR  Doc.  00-30805  Filed  12-1-00;  8:45  am) 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-5] 

Notice  of  Request  for  Comments  on 
State,  Regulated  Community,  and 
Small  Business  Cost  Resulting  From 
the  TMDL  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  for  solicitation  of 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  soliciting  comments  on 
State  resources  required  for 
development  and  implementation  of 
Total  Maximum  Daily  Loads  (TMDLs), 
estimated  ainnual  costs  to  the  regulated 
community,  and  estimated  costs  to 
small  businesses  resulting  from 


75700 


Federal  Register / Vol.  65,  No.  233 /Monday,  December  4,  2000 /Notices 


Federal  Register / Vol.  65,  No.  233 /Monday,  December  4,  2000 /Notices 


75701 


regulatory  changes  to  the  TMDL 
program.  Under  the  Clean  Water  Act 
(CWA),  States  establish  water  quality 
standards  for  water  bodies.  The  CWA 
provides  a  range  of  mechanisms  to 
support  the  attainment  and  maintenance 
of  these  standards  (e.g.  discharge 
permits,  financial  assistance,  etc.).  A 
TMDL  is  a  mechanism  for  determining 
a  cost-effective  combination  of  steps 
that  will  result  in  a  polluted  water  body 
being  restored  and  attaining  water 
quality  standards.  Congressional 
Committee  Reports  accompeinying 
EPA's  appropriadon  for  fiscal  year  2001 
direct  EPA  to  conduct  a  comprehensive 
assessment  of  State  and  regulated 
community  costs  related  to  TMDLs,  to 
solicit  comments  from  the  States  and 
general  public  on  these  costs,  and  to 
present  the  results  of  the  study  to 
Congress  within  120  days  of  the  signing 
of  the  appropriation  bill.  The 
information  submitted  in  response  to 
this  notice  will  be  used  by  EPA  in  the 
development  of  the  report  that  EPA 
must  send  to  the  Congress. 
DATES:  EPA  will  consider  all  comments 
received  on  or  before  11:59  p.m.(Eastem 
time)  January  3,  2001.  Comments 
received  after  this  time  may  be  reviewed 
at  EPA's  discretion. 

ADDRESSES:  Please  send  electronic  mail 
to  ow-docket@epa.gov.  Please  send 
mailed  comments  to:  W-00-31 
Comment  Clerk,  Water  Docket  (MC 
4101);  U.S.  Environmental  Protection 
Agency;  1200  Pennsylvania  Avenue, 
NW;  Washington,  DC  20460.  Overnight 
deliver^'  or  hand  delivery  should  be 
delivered  to  EPA's  Water  Docket  at  401 
M  Street,  SW;  Room  EB57;  Washington, 
DC,  20460.  Please  see  SUPPLEMENTARY 
INFORMATION  for  other  information  about 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Haire  by  phone  at  (202)  260- 
2734  or  e-mail  at 
Haire.Michael@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

What  Does  the  Appropriation  Bill 
Require? 

On  October  27,  2000,  the  President 
signed  EPA's  appropriation  bill  for 
fiscal  year  2001.  The  Committee  Reports 
for  that  bill  require  EPA  to  conduct 
three  assessments  related  to  TMDLs,  one 
of  which  pertains  to  costs  to  States  and 
the  regulated  community.  The 
Conference  Committee  Report,  House 
Report  106-988  (H.R.  4635),  states: 

.  .  .  Further.  EPA  is  directed  to  conduct  a 
comprehensive  assessment  of  the  potential 
State  resources  which  will  be  required  for  the 
development  and  implementation  of  TMDLs 
and  present  the  results  of  the  study  to 
Congress  within  120  days  of  enactment  of 


this  Act.  In  conducting  this  cost  assessment, 
EPA  must,  in  addition  to  direction  included 
in  Senate  Report  106—410,  provide  an 
estimate  of  the  annual  costs  to  the  regulated 
community  in  both  the  private  and  public 
sectors;  address  concerns  regarding  the 
economic  analysis  performed  by  the 
Administrator  on  regulatory  changes  to  the 
TMDL  program  that  were  identified  by  the 
Comptroller  General  in  a  June  21,  2000, 
report;  and  estimate  the  costs  to  small 
businesses  that  would  result  from  regulatory 
changes  to  the  TMDL  program.  In  conducting 
these  analyses,  the  Administrator  shall  solicit 
comment  from  the  Comptroller  General,  each 
State,  and  the  public  regarding  the  Agency's 
assessment. 

The  Senate  Committee  Report,  Senate 
Report  106-^10,  states; 

TMDLs  Cost  Assessment. — Tq  obtain  better 
cost  information,  the  Committee  directs  EPA 
to  conduct  a  comprehensive  assessment  of 
the  potential  State  resources  which  will  be 
required  for  the  development  and 
implementation  of  TMDLs  and  present  the 
results  of  this  study  to  Congress  within  120 
days  of  enactment  of  this  Act.  At  a  minimum, 
the  report  should  (1)  identify  any  expected 
increase  in  State  personnel  needed  to 
develop  and  implement  40.000  TMDLs;  (2) 
specify  additional  data  collection  activities  to 
make  listing  decisions;  (3)  identify  the  cost 
of  conducting  the  needed  studies  to  collect 
high  quality  data  on  the  current  loads  from 
sources  (point  and  nonpoint  sources)  of  a 
pollutant  on  303(d)  listed  waters  slated  for 
TMDL  development;  and  (4)  provide  an 
estimate  of  the  annual  costs  to  the  private 
sector  due  to  TMDL  implementation  and 
related  costs. 

What  Is  the  Purpose  of  This  Notice? 

As  required  by  the  Congress,  EPA  is 
in  the  process  of  developing  the 
assessment  of  State  costs  in  developing 
and  implementing  TMDLs,  regulated 
commimity  costs  resulting  from  TMDLs, 
and  costs  to  small  businesses  that  will 
result  from  the  July  2000  regulatory 
changes  to  the  TMDL  progreun.  (See  65 
FR  43585-^3670,  July  13,  2000,  which 
is  available  at  http://www.epa.gov/ 
owow/tmdl/july2000.html.)  EPA  will 
also  address  the  concerns  expressed  by 
the  Comptroller  General  on  EPA's  costs 
assessment  for  the  July  2000  rule.  The 
Comptroller  General's  comments  can  be 
foimd  on  the  Internet  at  http:// 
www.gao.gov/cgi-bin/getrpt7GAO/ 
RCED-00-206R. 

EPA  solicits  information  on  the  topics 
(above)  that  EPA  is  addressing.  In 
particular,  EPA  is  looking  for  comments 
and  information  on: 

•  the  costs  to  States  and  Territories  for 
developing  and  implementing  TMDLs; 
including  any  savings  that  may  be  associated 
with  use  of  a  TMDL  to  achieve  the  water 
quality  goals  of  the  CWA,  as  opposed  to  other 
provisions  of  the  Act,  and  the  potential  need 
for  additional  information  to  assess  current 
loads.  You  may  want  to  view  EPA's 


assessment  model  for  State  costs  under  the 
current  TMDL  program  at  http:// 
www.asiwpca.org/policy/index.htm#WQ; 

•  the  costs  to  the  regulated  community  in 
both  the  private  and  public  sectors  for 
complying  with  TMDLs,  including  any 
savings  that  may  result  from  more  cost- 
effective  pollution  control  approaches 
developed  through  the  TMDL  process  (e.g. 
use  of  more  cost-effective  control 
mechanisms,  coordination  of  program 
requirements  and  time  lines  for  a  water  body, 
and  integration  of  pollution  control  planning 
for  multiple  water  bodies  with  common 
pollution  problems); 

•  the  costs  to  small  businesses  that  would 
result  from  the  July  2000  regulatory  changes 
to  the  TMDL  program.  You  may  want  to 
review  EPA's  assessment  of  the  potential 
affect  of  this  rule  on  small  businesses.  (See 
65  FR  43654-43656,  July  13.  2000.  which  is 
available  at  http://www.epa.gov/owow/tmdl/ 
july2000.html); 

•  the  concerns  expressed  by  the 
Comptroller  General  on  EPA's  costs 
assessment  for  the  July  2000  rule.  You  may 
want  to  review  EPA's  assessment  of  these 
costs  in  EPA's  docket  W-98-31  located  at  the 
Water  Docket,  Room  EB57,  401  M  Street,  SW, 
Washington,  DC;  and 

•  any  additional  data  collection  efforts  you 
believe  are  required  by  the  July  2000 
regulation  to  make  listing  decisions. 

Due  to  the  need  to  conduct  and 
submit  the  assessments  within  120  days, 
and  the  requirement  to  solicit 
comments,  EPA  has  decided  to  request 
comments  early  in  the  process  of 
developing  the  assessments.  EPA 
believes,  given  the  short  time  allowed  to 
submit  the  report  and  the  significant 
information  now  available,  that  this 
process  provides  an  opportunity  for  the 
public  to  submit  information  that  EPA 
will  consider  in  the  drafting  of  the 
report,  and  thus  will  lead  to  a  better 
report. 

How  Can  You  Submit  Comments? 

You  may  submit  comments  by  mail,  e- 
mail,  or  delivered  by  hand  to  the 
addresses  shown  in  the  ADDRESS  section 
of  this  notice.  EPA  will  not  accept 
facsimiles  (faxes).  If  you  mail  or  hand 
deliver  comments,  please  send  an 
original  and  three  copies  of  your 
comments  and  enclosures  (including 
references).  If  you  want  receipt  of  your 
comments  acknowledged,  you  must 
include  a  self-addressed,  stamped 
envelope. 

You  may  also  submit  your  comments 
by  sending  an  e-mail  to  ow- 
docket@epa.gov  or  by  disk.  If  you  do, 
you  must  submit  electronic  comments 
as  an  ASCII  file,  or  a  WordPerfect  5.1, 
WordPerfect  6.1,  or  WordPerfect  8  file 
avoiding  the  use  of  special  characters 
and  any  form  on  encryption,  and 
identify  these  comments  by  the  docket 
number  "W-00-31"  on  the  subject  line. 
You  may  file  electronic  comments  on 


this  notice  at  many  Federal  Depository 
Libraries.  You  should  not  send 
confidential  business  information  by  e- 
mail. 

The  information  received  in  response 
to  this  notice  will  be  filed  under  docket 
number  W-00-31,  and  includes 
referenced  documents  as  well  as 
printed,  paper  versions  of  electronic 
comments.  The  record  is  available  for 
inspection  from  9  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays 
at  the  Water  Docket,  EB57,  U.S. 
Environmental  Protection  Agency 
Headquarters,  401  M.,  Washington,  DC. 
For  access  to  docket  materials,  please 
call  (202)  260-3027  to  schedule  an 
appointment. 

Dated:  November  28,  2000. 
Robert  H.  Wayland  JD, 
Director,  Office  of  Wetlands,  Oceans,  and 
Watersheds. 

(FR  Doc.  00-30908  Filed  12-1-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested. 

November  20.  2000. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currendy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  January  3,  2001. 
ff  you  anticipate  that  you  vdll  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Coimnissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

0^{B  Approval  No.:  3060-0032. 

Title:  Application  for  Consent  to 
Transfer  Control  of  Entity  Holding 
Broadcast  Station  License  Construction 
Permit  or  License. 

Form  No.:  FCC  315. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1,591. 

Estimated  Hours  Per  Response:  12—48 
hours  (the  biu-den  hour  time  and 
contracting  time  varies  depending  on 
the  type  of  application  filed). 

Frequency  of  Response:  on  occasion. 

Cost  to  Respondents:  $12,236,878. 

Estimated  Total  Annual  Burden: 
2,546. 

Needs  and  Uses:  FCC  Form  315  and 
applicable  exhibits/explanations  are 
required  to  be  filed  when  applying  for 
transfer  of  control  of  a  corporation 
holding  an  AM,  FM  or  TV  broadcast 
station  construction  permit  or  license. 
In  addition,  the  applicant  must  notify 
the  Commission  when  an  approved 
transfer  of  control  of  a  broadcast  station 
construction  permit  or  license  has  been 
consummated. 

This  collection  also  includes  the  third 
party  disclosure  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  transfer  of  control  of 
license/permit.  This  notice  must  be 
completed  within  30  days  of  the 
tendering  of  the  application.  This  notice 
must  be  published  at  least  twice  a  week 
for  two  consecutive  weeks  in  a  three- 
week  period.  A  copy  of  this  notice  must 
be  placed  in  the  public  inspection  file 
along  with  the  application. 
Additionally,  an  applicant  for  transfer  of 
control  of  license  must  broadcast  the 
same  notice  over  the  station  at  least 
once  daily  on  four  days  in  the  second 
week  immediately  followdng  the 
tendering  for  filing  of  the  application. 


On  April  4,  2000,  the  Commission 
adopted  a  Report  and  Order  in  MM 
Docket  No.  95-31  in  the  Matter  of 
Reexamination  of  the  Comparative 
Standards  for  Noncommercial 
Educational  Applicants.  This  Report 
and  Order  adopted  new  procedures  to 
select  among  competing  applicants  for 
noncommercial  educational  (NCE) 
broadcast  chaimels.  The  new  procedure 
will  use  points  to  compare  objective 
characteristics  whenever  there  are 
competing  applications  for  full-service 
radio  or  television  chaimels  reserved  for 
NCE  use.  The  new  procediu-e 
established  a  four-year  holding  period  of 
on-air  operations  for  licenses  approved 
as  a  result  of  evaluation  in  a  point 
system.  The  FCC  315  has  been  revised 
to  reflect  the  new  policy  and  to  require 
stations  authorized  under  the  point 
system  who  have  not  operated  for  a 
four-year  period  to  submit  with  their 
applications  an  exhibit  demonstrating 
compliance  with  Section  73.7005. 

The  data  is  used  by  FCC  staff  to 
determine  whether  the  applicants  meet 
basic  statutory  requirements  to  become 
a  Commission  licensee/permittee  and  to 
assure  that  the  public  interest  would  be 
served  by  grant  of  the  application. 

OMB  Approval  No.:  3060-0031. 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  License 
Construction  Permit  or  License. 

Form  No.;  FCC  314. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  1,591. 

Estimated  Hours  Per  Response:  12-48 
hours  (the  burden  hour  time  and 
contractine  time  varies  depending  on 
the  type  of  application  filed). 

Frequency  of  Response:  on  occasion. 

Cost  to  Respondents:  $12,236,878. 

Estimated  Total  Annual  Burden: 
2,546. 

Needs  and  Uses:  FCC  Form  314  and 
applicable  exhibits/explanations  are 
required  to  be  filed  when  applying  for 
consent  for  assignment  of  an  AM,  FM  or 
TV  broadcast  station  construction 
permit  or  license,  along  with  applicable 
exhibits  and  explanations.  In  addition, 
the  applicant  must  notify  the 
Commission  when  an  approved 
assignment  of  a  broadcast  station 
construction  permit  or  license  has  been 
consummated. 

This  collection  also  includes  the  third 
party  disclosure  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  assignment  of  license/ 
permit.  This  notice  must  be  completed 
within  30  days  of  the  tendering  of  the 
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application.  This  notice  must  be 
published  at  least  twice  a  week  for  two 
consecutive  weeks  in  a  three-week 
period.  A  copy  of  this  notice  must  be 
placed  in  the  public  inspection  file 
along  with  the  application. 
Additionally,  an  applicant  for 
assignment  of  license  must  broadcast 
the  same  notice  over  the  station  at  least 
once  daily  on  four  days  in  the  second 
week  immediately  following  the 
tendering  for  filing  of  the  application. 

On  April  4,  2000,  the  Commission 
adopted  a  Report  and  Order  in  MM 
Docket  No.  95-31  in  the  Matter  of 
Reexamination  of  the  Comparative 
Standards  for  Noncommercial 
Educational  Applicants.  This  Report 
and  Order  adopted  new  procedures  to 
select  among  competing  applicants  for 
noncommercial  educational  (NCE) 
broadcast  channels.  The  new  procedure 
will  use  points  to  compare  objective 
characteristics  whenever  there  are 
competing  applications  for  full-service 
radio  or  television  chaimels  reserved  for 
NCE  use.  The  new  procedure 
established  a  four-year  holding  period  of 
on-air  operations  for  licenses  approved 
as  a  result  of  evaluation  in  a  point 
system.  The  FCC  314  has  been  revised 
to  reflect  the  new  policy  and  to  require 
stations  authorized  under  the  point 
system  who  have  not  operated  for  a 
four-year  period  to  submit  with  their 
applications  an  exhibit  demonstrating 
compliance  with  Section  73.7005. 

The  data  is  used  by  FCC  staff  to 
determine  whether  the  applicants  meet 
basic  statutory  requirements  to  become 
a  Commission  licensee/permittee  and  to 
assure  that  the  public  interest  would  be 
served  by  grant  of  the  application. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Ekjc.  00-30802  Filed  12-01-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-00-35-E  (Auction  No.  35); 
DA  00-2259] 

Notice  and  Filing  Requirements  for  422 
Licenses  in  the  C  and  F  Block 
Broadt}and  PCS  Spectrum  Auction 
Minimum  Opening  Bids,  Upfront 
Payments  and  Ottier  Procedural  Issues 
For  Final  Auction  Inventory 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SliMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 


for  the  upcoming  auction  of  broadband 
Personal  Communications  Services 
(PCS)  spectrum  and  also  provides  the 
final  inventory  of  licenses  to  be  made 
available  for  this  auction;  we  will  not 
add  to  this  inventory  for  the  December 
12,2000,  auction. 

DATES:  Auction  No.  35  is  scheduled  for 
December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  Audrey  Bashkin,  Legal 
Branch,  or  Craig  Bomberger,  Auctions 
Operations  Branch,  at  (202)  418-0660; 
Lisa  Stover,  Auctions  Operations 
Branch,  at  (717)  338-2888.  Commercial 
Wireless  Division:  Gary  Oshinsky, 
Policy  and  Rules  Branch,  at  (202)  418- 
7167  or  JoAnn  Epps,  Licensing  and 
Technical  Analysis  Branch,  at  (202) 
418-0620.  Media  Contact:  Meribeth 
McCarrick  at  (202)  418-0654. 
SUPPLEMENTARY  INFORMATON:  This  is  a 
summary  of  a  Public  Notice  released 
October  5,  2000.  The  complete  text  of 
the  public  notice,  including 
Attachments  A  through  I,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW,  Washington,  DC.  It  may  also 
be  purchased  from  the  Conmiission's 
copy  contractor.  International 
Transcription  Services,  Inc.  (ITS,  Inc.) 
1231  20th  Street,  NW,  Washington.  D.C. 
20036,  (202)  857-3800.  It  is  also 
available  on  the  Commission's  web  site 
at  http://www.fcc.gov. 

List  of  Attachments  available  at  the 
FCC: 
Attachment  A Upfront  Payments 

and  Minimum  Opening  Bids  for 

Auction  No.  35 
Attachment  B FCC  Auction 

Seminar  Registration  Form  Auction 

No.  35 
Attachment  C Electronic  Filing 

and  Review  of  the  FCC  Form  175 
Attachment  D Guidelines  for 

Completion  of  FCC  Form  1 75  and 

Exhibits 
Attachment  E Auction-Specific 

Instructions  for  FCC  Remittance 

Advice  (FCC  Form  159- July  1997 

edititon) 
Attachment  F FCC  Bidding 

Preference/Remote  Software  Order 

Form  Auction  No.  35 
Attachment  G Bid  Increments  and 

Exponential  Smoothing 
Attachment  H Accessing  the  FCC 

Network  to  File  FCC  Form  175 
Attachment  I Summary  Listing  of 

Documents  from  the  Commission 

and  the  Wireless 

Telecommunications  Bureau 

Addressing  Application  of  the  Anti- 
Collusion  Rules 


L  General  Information 

A.  Introduction 

1.  By  this  public  notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
annoimces  the  procedures  and 
minimum  opening  bids  for  the 
upcoming  auction  of  broadband 
Personal  Communications  Services 
(PCS)  spectrum  in  the  C  and  F  blocks 
(Auction  No.  35)  scheduled  for 
December  12,  2000.  The  public  notice 
also  provides  the  final  inventory  of 
licenses  to  be  made  available  for  this 
auction;  we  will  not  add  to  this 
inventory  for  the  December  12,  2000, 
auction. 

2.  On  March  3,  2000,  in  accordance 
with  the  Balanced  Budget  Act  of  1997, 
the  Bureau  released  the  Auction  No.  35 
Public  Notice  seeking  comment  on 
reserve  prices  or  minimum  opening  bids 
and  the  procedures  to  be  used  in 
Auction  No.  35.  After  the  August  29, 
2000  release  of  the  C/F  Block  Sixth 
Report  and  Order,  65  FR  53624 
(September  5,  2000),  the  Bureau 
released  the  Auction  No.  35  Comment 
Public  Notice.  65  FR  55243  (September 
13,  2000)  on  September  6,  2000,  revising 
the  list  of  licenses  available  and  again 
seeking  comment  on  reserve  prices  or 
minimum  opening  bids  and  the 
procedures  to  be  used  in  Auction  No. 
35.  The  Bureau  received  seven 
comments  and  two  reply  conmients  in 
response  to  the  Auction  No.  35  Public 
Notice,  and  three  comments  and  two 
reply  comments  in  response  to  the 
Auction  No.  35  Comment  Public  Notice. 

i.  Background  of  Proceeding 

3.  Auction  No.  35  will  be  the  fourth 
auction  of  C  block  spectrum  and  the 
third  auction  of  F  block  spectrum.  In  the 
past,  these  spectrum  blocks  were 
designated  by  the  Commission  as 
"entrepreneurs'  blocks,"  meaning  that 
participation  in  auctions  of  C  and  F 
block  licenses  was  limited  to  entities 
qualifying  under  the  Commission's  rules 
as  entrepreneurs.  The  initial  C  block 
licenses  were  awarded  through  two 
auctions.  Auction  No.  5,  which  ended 
on  May  6,  1996,  and  Auction  No.  10, 
which  concluded  on  July  16,  1996. 
Auction  No.  11,  the  initial  F  block 
auction,  ended  on  January  14, 1997,  and 
also  included  D  and  E  block  licenses. 
Auction  No.  22,  which  concluded  on 
April  15,  1999,  made  available  C,  E,  and 
F  block  licenses  that  had  been  returned 
to,  or  reclaimed  by,  the  Commission. 

4.  On  August  29.  2000,  the 
Commission  released  the  C/F  Block 
Sixth  Report  and  Order,  revising  the 
service  and  auction  rules  for  auction  of 
C  and  F  block  PCS  licenses.  The 
Commission  decided  to  reconfigure 


each  30  MHz  C  block  license  available 
in  Auction  No.  35  and  other  future 
broadband  PCS  auctions  into  three  10 
MHz  C  block  licenses.  The  Commission 
also  divided  Basic  Trading  Areas 
("BTAs")  into  two  tiers  according  to  the 
population  size,  with  Tier  1  comprising 
markets  with  population  at  or  above  2.5 
million,  based  on  1990  census  figtues, 
and  Tier  2  comprising  the  remaining 
markets.  The  Conunission  decided  that 
some  licenses  would  be  available  to  all 
bidders  in  "open"  bidding,  while  other 
licenses  would  be  available  only  to 
entrepreneurs  in  "closed"  bidding.  The 
Commission  established  open  bidding 
for  all  C  and  F  block  licenses  available 
but  unsold  in  Auction  No.  22  or  any 
subsequent  auction.  The  Commission 
also  established  open  bidding  for  the 
following  licenses:  two  of  the  three 


reconfigiu-ed  10  MHz  C  block  licenses  in 
Tier  1,  one  of  the  three  reconfigured  10 
MHz  C  block  licenses  in  Tier  2,  the  15 
MHz  C  block  licenses  in  Tier  1,  and  all 
F  block  licenses  (Tier  1  and  Tier  2).  The 
Commission  established  small  and  very 
small  business  bidding  credits  of  15 
percent  and  25  percent,  respectively,  for 
licenses  won  in  open  bidding  and 
eliminated  bidding  credits  for  licenses 
won  in  closed  bidding.  Additionally, 
the  Commission  removed  from  its  rules 
the  §  24.710  license  cap,  which  had 
prohibited  an  applicant  from  winning 
more  than  98  of  the  licenses  available  in 
the  C  and  F  blocks.  Finally,  the 
Commission  decided  that  the 
Commercial  Mobile  Radio  Services 
spectrum  cap  would  continue  to  apply 
to  C  and  F  block  licenses,  including 
those  won  in  Auction  No.  35. 


ii.  Licenses  to  Be  Auctioned 

5.  The  422  licenses  available  in 
Auction  No.  35  cover  195  various  BTAs 
and  consist  of  312  C  block  10  MHz 
licenses,  43  C  block  15  MHz  licenses, 
and  67  F  block  10  MHz  licenses.  As 
stated,  the  BTAs  are  divided  into  two 
tiers  according  to  the  population  size, 
with  Tier  1  comprising  markets  with 
population  at  or  above  2.5  milUon,  and 
Tier  2  comprising  the  remaining 
markets.  There  will  be  252  licenses 
open  to  all  bidders  in  "open"  bidding, 
v/hile  170  licenses  will  only  be  available 
to  entrepreneurs  in  "closed"  bidding. 

6.  The  following  table  contains  the 
Block/Eligibility  Status/Frequency 
Cross-Reference  List  for  Auction  No.  35: 


Channel  block 


CI 
C2 
C3 
C4 
C5 
F  .. 


Eligibility  status 


Tierl 


[Open]  . 
[Open]  . 
Closed* 
Open  ... 
Open  ... 
Open  ... 


Tier  2 


Closed 
Closed* 
Closed* 
Closed* 
Open  .. 
Open  .. 


Bandwidth 
(MHz) 


15 
15 
10 
10 
10 
10 


Frequencies 


1902.5-1910.  1982.5-1990 
1895-1902.5,  1975-1982.5 
1895-1900,  1975-1980 
1900-1905,  1980-1985 
1905-1910,  1985-1990 
1890-1895,  1970-1975 


Note:  Brackets  indicate  that  no  licenses  of  the  particular  tier/channel  block  combination  will  be  available  in  Auction  No.  35. 

•The  entrepreneur  eligibility  restriction  does  not  apply  to  licenses  that  were  availabte  but  unsold  in  Auction  No.  22.  Tier  2  C2  licenses  are  clas- 
sified as  closed,  but  all  of  the  C2  licenses  available  in  Auction  No.  35  were  available  txjt  unsold  in  Auction  No.  22  and  are  therefore  open  to  all 
bidders  Certain  C  block  licenses  were  also  available  but  unsold  in  Auction  No.  22  (as  30  MHz  licenses),  and  the  corresponding  C3  and  C4  li- 
censes are  therefore  open  to  all  bidders. 


7.  A  complete  list  of  licenses  available 
for  Auction  No.  35  is  included  as 
Attachment  A  of  the  Public  Notice.  The 
attachment  specifies  the  eligibility 
status  of  each  license. 

8.  AT&T  proposes  switching  the 
eligibility  status  of  the  C3  and  C5 
blocks,  thereby  making  all  of  the  C3 
licenses  open  to  all  bidders.  AT&T 
argues  that  the  C3  block  should  be  open 
rather  than  the  C5  block,  because  that 
would  afford  AT&T  and  other  bidders 
the  opportunity  to  obtain  20  MHz  of 
contiguous  spectrum.  We  note  that 
granting  AT&T's  request  would  be 
contrary  to  the  Commission's  recently 
adopted  rules  on  the  location  of  open 
and  closed  blocks  of  C  block  spectrum. 
As  the  Commission  indicated  in  the  C/ 
F  Block  Sixth  Report  and  Order,  it 
placed  the  closed  band(s)  next  to  the  F 
block  spectrum  in  order  that 
entrepreneurs  aggregating  newly 
acquired  closed  10  MHz  C  block 
licenses  with  F  block  licenses  might 
enjoy  reduced  base  station  facilities 
costs  and  simplified  maintenance 
requirements.  Accordingly,  we  will  not 
make  the  change  requested  by  AT&T. 


B.  Rules  and  Disclaimers 
i.  Relevant  Authority 

9.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to 
Broadband  PCS,  contained  in  title  47, 
part  24,  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  title  47,  part  1,  of  the  Code 
of  Federal  Regulations. 

10.  Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively.  "Terms")  contained  in  this 
public  notice;  the  Auction  No.  35 
Comment  Public  Notice;  the  C/F  Block 
Sixth  Report  and  Order,  the  Part  1  Fifth 
Report  and  Order,  65  FR  52323  (August 
29.  2000);  the  C  Block  Second  Report 
and  Order,  62  FR  55348  (October  24, 
1997);  the  C  Block  Reconsideration 
Order,  63  FR  17111  (April  8,  1998);  the 
C  Block  Fourth  Report  and  Order,  63  FR 
50791  (September  23,  1998);  part  24, 
subparts  A,  B,  C,  E,  H,  and  I,  of  the 
Commission's  Rules  concerning 
broadband  PCS;  and  part  1,  subpart  Q, 
of  the  Commission's  Rules  concerning 
competitive  bidding  proceedings. 


11.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  our  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all, 
public  notices  and  pronouncements, 
including  orders  on  delegated  authority 
or  by  the  Commission  relevant  to  one  or 
more  of  the  licenses  or  otherwise 
pertaining  to  this  auction.  Copies  of 
most  Commission  docuiments,  including 
public  notices,  can  be  retrieved  from  the 
FCC  Internet  node  via  anonymous  ftp  at 
ftp://fcc.gov  or  the  FCC  Auctions  World 
Wide  Web  site  at  http://www.fcc.gov/ 
wtb/auctions.  Additionally,  documents 
may  be  obtained  for  a  fee.  by  calling  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
("ITS"),  at  (202)  314-3070.  When 
ordering  documents  from  ITS,  please 
provide  the  appropriate  FCC  nimiber 
(for  example,  FCC  00-313  for  the  C/F 
Block  Sixth  Report  and  Order).  See  also 
Due  Diligence  section. 
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ii.  Prohibition  of  Collusion 

12.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  setUements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  payment  deadline  after  the 
auction.  Bidders  competing  for  licenses 
in  the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  Also,  if  the 
authorized  bidders  are  different 
individuals  employed  by  the  same 
organization  (e.g.,  law  firm  or  consulting 
firm),  a  violation  could  similarly  occur. 
In  such  a  case,  at  a  minimum, 
applicants  should  certify  on  their 
applications  that  precautionary  steps 
have  been  taken  to  prevent 
commimication  between  authorized 
bidders  and  that  applicants  and  their 
bidding  agents  will  comply  with  the 
anti-collusion  rule. 

13.  However,  the  Bureau  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occxured,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  In 
Auction  No.  35,  for  example,  the  rule 
would  apply  to  any  applicants  bidding 
for  the  same  BTA.  Therefore,  applicants 
that  apply  to  bid  for  any  license  in  a 
BTA  would  be  precluded  from 
conmiunicating  after  filing  the  FCC 
Form  1 75  short-form  application  with 
any  other  applicant  for  a  license  in  the 
same  BTA.  However,  applicants  may 
enter  into  bidding  agreements  before 
filing  their  FCC  Form  175,  as  long  as 
they  disclose  the  existence  of  the 
agreement(s)  in  their  FCC  Form  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 
identified  on  the  short-form  application 
under  §  1.2105(c),  even  if  the  agreement 
has  not  been  reduced  to  vya-iting.  If  the 
parties  have  not  agreed  in  principle  by 
the  filing  deadline,  an  applicant  would 
not  include  the  names  of  those  parties 
on  its  application,  and  may  not  continue 
negotiations  with  other  applicants  for 
the  same  geographic  license  areas.  By 
signing  their  FCC  Form  175  short-form 


applicatious,  applicants  are  certifying 
their  compliance  with  §  1.2105(c).  In 
addition,  §  1.65  of  the  Commission's 
rules  requires  an  applicant  to  maintain 
the  accuracy  and  completeness  of 
information  furnished  in  its  pending 
application  and  to  notify  the 
Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  immediately  upon 
learning  of  such  violation. 

14.  A  summary  listing  of  documents 
from  the  Commission  and  the  Biueau 
addressing  the  application  of  the  anti- 
collusion  rules  may  be  found  in 
Attachment  I  of  the  Public  Notice. 

iii.  Due  Diligence 

15.  Potential  bidders  are  reminded 
that  private  and  common  carrier  fixed 
microwave  services  ("FMS")  operating 
in  the  1850-1990  MHz  band  (and  other 
bands)  are  being  relocated  to  available 
frequencies  in  higher  bands  or  to  other 
media.  Bidders  should  become  familiar 
with  the  status  of  FMS  operation  and 
relocation,  and  applicable  Commission 
rules  and  orders,  in  order  to  make  a 
reasoned,  appropriate  decision  about 
their  participation  in  Auction  No.  35 
and  their  bidding  strategy. 

16.  Potential  bidders  and  interested 
parties  should  be  aware  that  various 
proceedings  that  may  relate  to  the 
licenses  available  in  Auction  No.  35 
may  be  pending  or  subject  to  fvulher 
administrative  review  before  the 
Commission,  including,  for  example, 
waiver  requests,  petitions  for 
reconsideration,  and  applications  for 
review.  In  addition,  certain  judicial 
proceedings  that  may  relate  to  the 
licenses  available  in  Auction  No.  35  are 
pending  or  may  be  subject  to  further 
review.  Resolution  of  these  matters 
could  have  an  effect  on  the  availability 
of  spectrum  included  in  Auction  No.  35, 
and  the  auction  is  subject  to  such 
matters.  Some  of  these  matters  (whether 
before  the  Commission  or  the  courts) 
may  not  be  resolved  by  the  time  of  the 
auction.  The  Commission  will  continue 
to  act  on  matters  before  it,  but  it  makes 
no  representations  as  to  the  resolution 
of  judicial  proceedings.  Potential 
bidders  are  solely  responsible  for 
identifying  associated  risks,  and 
investigating  and  evaluating  the  degree 
to  which  such  matters  may  affect  their 
abilify  to  bid  on  or  otherwise  acquire 
licenses  in  Auction  No.  35. 

17.  Potential  bidders  may  obtain 
information  about  licenses  available  in 
Auction  No.  35  through  the  Bureau's 
licensing  databases  on  the  World  Wide 


Web  at  http://www.fcc.gov/wtb/uls. 
Potential  bidders  should  direct 
questions  regarding  the  search 
capabilities  to  the  FCC  Technical 
Support  hotline  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (TTY),  or  via 
e-mail  at  ulscomm@fcc.gov.  The  hotline 
is  available  to  assist  with  questions 
Monday  through  Friday,  from  7:00  AM 
to  10:00  PM  ET,  Saturday,  8:00  AM  to 
7:00  PM  ET,  and  Sunday,  12:00  noon  to 
6:00  PM  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded.  The  Commission 
makes  no  representations  or  guarantees 
regarding  the  accuracy  or  completeness 
of  information  in  its  databases  or  any 
third  party  databases,  including,  for 
example,  court  docketing  systems. 

18.  Further,  potential  bidders  are 
strongly  encouraged  to  physically 
inspect  any  sites  located  in,  or  near,  the 
geographic  area  for  which  they  plan  to 
bid. 

19.  Finally,  potential  bidders  are 
strongly  encouraged  to  make  periodic, 
and  continuing,  inquiries  to  the  Office 
of  the  Secretary  and  other  available 
sources  regarding  any  proceedings  that 
are,  or  may  be,  pending  with  respect  to 
the  licenses  available  in  Auction  No.  35. 

iv.  Clarification  of  Payment  Issue 
Relating  to  Licenses  Subject  to  Pending 
Proceedings 

20.  As  noted,  potential  bidders  should 
be  aware  that  certain  of  the  licenses 
included  in  Auction  No.  35  are  or  may 
become  the  subject  of  Commission  or 
judicial  proceedings  initiated  by  parties 
claiming  to  have  continuing  interests  in 
the  licenses,  despite  their  failure  to  meet 
payment  obligations.  This  public  notice 
clarifies  that  the  Commission  will  return 
the  payments  made  by  winning  bidders 
of  licenses  in  Auction  No.  35  in  the 
event  that  such  bidders  are 
subsequently  required  to  surrender 
licenses  won  to  prior  applicants  or 
license  holders  as  a  result  of  final 
determinations  reached  in  pending 
proceedings.  The  Commission,  however, 
will  not  pay  interest  on  the  returned 
payments,  as  it  lacks  legal  authorify  to 
do  so.. 

21.  Including  contested  licenses  in  the 
auction  helps  to  fulfill  the 
Comnussion's  statutory  mandate  to 
hasten  the  development  and 
deployment  of  new  technologies  and 
services  and  to  promote  competition  for 
the  benefit  of  the  public.  Returning 
payments  to  winning  bidders  if  licenses 
won  are  later  determined  to  be 
unavailable  due  to  subsequent 
resolution  of  other  proceedings  furthers 
these  vital  public  interest  goals  by 
reducing  uncertainty  in  the  licensing 
process  and  ei^couraging  action 


participants  to  bid  on  licenses 
regardless  of  whether  they  are  subject  to 
pending  proceedings.  Retaining 
payments  under  the  cfrcumstances 
could  have  a  chilling  effect  on 
participation  in  Auction  No.  35  and 
would  therefore  imdermine  our  efforts 
to  encourage  more  efficient  use  of  the 
spectrum.  We  note  that  winning  bidders 
of  licenses  subject  to  pending 
proceedings  are  still  required  to  meet 
the  normal  payment  and  construction 
schedules  established  by  the 
Commission. 

V.  Bidder  Alerts 

22.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially,  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitiu-es,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

23.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  a  FCC 
auction  represents  an  opportimify  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  A  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  a  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  venture. 

24.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  35  to 
deceive  and  defraud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example,  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accoimts. 

•  The  amoimt  of  investment  is  less 
than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  the 


Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  imrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

25.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  shoiUd  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  35  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

vi.  National  Environmental  Policy  Act 
("NEPA")  Requirements 

26.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Envfronmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facilify  is  a  federal  action  and 
the  licensee  must  comply  vnth  the 
Commission's  NEPA  rides  for  each  such 
facility.  The  Conamission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  considt  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authorify  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  envirormiental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  virildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  licensee  must  also  prepare 
environmental  assessments  for  facilities 
that  include  high  intensify  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 

i.  Auction  Date 

27.  The  auction  will  begin  on 
Tuesday,  December  12,  2000.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 


the  start  of  the  auction.  Unless 
otherwise  eumounced,  bidding  on  all 
licenses  will  be  conducted  on  each 
business  day  until  bidding  has  stopped 
on  all  licenses. 

28.  In  response  to  comments  received, 
the  Commission  announces  that  bidding 
for  Auction  No.  35  will  be  temporarily 
suspended  during  the  holidays. 
Beginning  Friday.  December  22.  2000 
through  Wednesday,  January  3,  2001,  no 
bidding  will  be  conducted.  Bidding  will 
resume  on  Thursday,  January  4,  2001. 

ii.  Auction  Title 

29.  Auction  No.  35 — C  and  F  Block 
Broadband  PCS 

iii.  Bidding  Methodology 

30.  The  bidding  methodology  for 
Auction  No.  35  will  be  simultaneous 
multiple  round  bidding.  Bidding  will  be 
permitted  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

iv.  Pre-Auction  Dates  and  Deadlines 

31.  The  following  are  important 
events  and  deadlines  related  to  Auction 
No.  35: 

Auction  Seminar:  October  20,  2000. 
Short-Form  Appbcation  (FCC  FORM 

175):  November  6,  2000;  6:00  p.m.  ET. 
Upfitjnt  Payments  (via  wire  transfer): 

November  27,  2000;  6:00  p.m.  ET. 
Orders  for  Remote  Bidding  Software: 

November  28,  2000;  6:00  p.m.  ET. 
Mock  Auction:  December  8,  2000. 
Auction  Begins:  December  12,  2000. 

V.  Requirements  For  Participation 

32.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronicalfy  by  6:00 
p.m.  ET,  November  6,  2000. 

•  Submit  a  sufficient  upfrxint 
payment  and  a  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  ET, 
November  27,  2000. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

33.  The  following  is  a  list  of  general 
contact  information  relating  to  Auction 
No.  35: 

General  Auction  Information 

General  Auction  Questions 

Seminar  Registration 

Orders  for  Remote  Bidding  Software 
FCC  Auctions  Hotline,  (888)  225- 
5322,  Press  Option  #2,  or  direct 
(717)  338-2888,  Hours  of  service:  8 
a.m. — 5:30  p.m.  ET. 

Auction  Legal  Information 

Auction  Rules,  PoUcies,  Regulations 
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Auctions  and  Industry  Analysis 
Division,  Legal  Branch  (202)  418- 
0660. 

Licensing  Information 

Rules,  Policies,  Regulations 
Licensing  Issues 
Due  Diligence 
Incumbency  Issues 
Commercial  Wireless  Division,  (202) 
418-0620. 

Technical  Support 

Electronic  Filing  Assistance 
Software  Downloading 
FCC  Auctions  Technical  Support 
Hotline,  (202)  414-1250  (Voice), 
(202)414-1255  (TTY). 
Hours  of  service:  Monday  through 
Friday  7  a.m.  to  10:00  p.m.  ET,    . 
Saturday,  8:00  a.m.  to  7:00  p.m., 
Sunday.  12:00  noon  to  6:00  p.m. 

Pajrment  Information 

Wire  Transfers 
Refunds 
FCC  Auctions  Accounting  Branch, 

(202)  418-1995,  (202)  418-2843 

(Fax). 

Telephonic  Bidding 

Will  be  furnished  only  to  qualified 
bidders. 

FCC  Copy  Contractor 

Additional  Copies  of  Commission 
Docxmients 
International  Transcription  Services, 
Inc.,  445  12th  Street.  SW  Room  CY- 
B400,  Washington.  DC  20554,  (202) 
314-3070. 

Press  Information 

Meribeth  McCarrick  (202)  418-0654. 
FCC  Forms 

(800)  418-3676  (outside  Washington, 
DC),  (202)  418-3676  (in  the 
Washington  Area)  http:// 
www.fcc.gov/formpage. 

FCC  Internet  Sites 

http://www.fcc.gov:  http://ftp.fcc.gov; 
h  ttp  ://www.fcc.gov/wtb/a  actions. 

n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

34.  GuideUnes  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  of  the  Public  Notice. 
The  short-form  application  seeks  the 
applicant's  name  and  address,  legal 
classification,  status,  small  and  very 
small  business  bidding  credit  eligibility, 
identification  of  the  license(s)  sought, 
the  authorized  bidders  and  contact 
persons.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 


qualified  to  hold  a  license  and,  as 
discussed  in  section  lI.E  (Provisions 
Regarding  Defaulters  and  Former 
Defaulters),  that  they  are  not  in  default 
on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency. 

A.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

35.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§  1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  FCC  Form  175,  applicants 
will  be  required  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ownership  of  the  bidding  entity. 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 

B.  Consortia  And  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

36.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships,  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure.  See  47 
CFR  1.2105(a)(2)(viii)  and  1.2105(c)(1). 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
construction  permits  on  which  they  will 
or  will  not  bid.  See  47  CFR 
1.2105(a)(2)(Lx).  As  discussed,  if  an 
applicant  has  had  discussions,  but  has 
not  reached  a  joint  bidding  agreement 
by  the  short-form  deadline,  it  would  not 
include  the  nemies  of  parties  to  the 
discussions  on  its  applications  and  may 
not  continue  discussions  with 
applicants  for  the  same  geographic 
license  area(s)  after  the  deadline.  Where 
applicants  have  entered  into  consortia 
or  joint  bidding  arrangements, 
applicants  must  submit  an  "Exhibit  B" 
to  the  FCC  Form  175. 

37.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 


that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement;  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

C.  Eligibility 

i.  Eligibility  for  Closed  Bidding  (FCC 
Form  175  Exhibit  C) 

38.  General  rule.  Id  order  to  be 
eligible  to  bid  for  one  or  more  closed 
licenses,  an  applicant  must  show  on 
Exhibit  C  that,  as  of  the  FCC  Form  175 
filing  deadline,  the  applicant,  its 
affiliates,  persons  or  entities  that  hold 
interests  in  the  applicant,  and  their 
affiliates,  have  combined  total  assets  of 
less  than  $500  million  and  have  had 
combined  gross  revenues  of  less  that 
$125  million  in  each  of  the  last  two 
years.  Applicants  that  can  make  this 
showing  qualify  as  "entrepreneurs"  for 
purposes  of  C  and  F  block  auctions.  See 
§  24.709  of  the  Commission's  Rules. 

39.  Grandfather  exception.  Qualified 
applicants  that  were  eligible  for  and 
participated  in  Auction  No.  5  or  10  may 
bid  on  closed  C  block  licenses  in  any 
auction  that  begins  on  or  before  March 
23,  2001,  even  if  their  total  assets  and 
gross  revenues  exceed  the  financial  caps 
for  auction  participation  as  an 
entrepreneur.  This  exception  does  not 
extend  to  F  block  licenses. 

ii.  Small  Business  Bidding  Credit 
Eligibility  (FCC  Form  175  Exhibit  D) 

40.  Bidding  credits  are  available  to 
small  and  very  small  businesses,  or 
consortia  thereof,  (as  defined  in  47  CFR 
24.720(b))  that  win  licenses  in  open 
bidding.  A  bidding  credit  represents  the 
amount  by  which  a  bidder's  winning 
bids  are  discounted.  The  size  of  the 
bidding  credit  depends  on  the  average 
annual  gross  revenues  for  the  preceding 
three  years  of  the  bidder,  together  with 
its  affiliates  and  controlling  interests  of 
the  bidder  and  its  affiliates: 

•  A  bidder  with  average  annual  gross 
revenues  of  not  more  than  $40  million 
for  the  preceding  three  years  ("small 
business")  receives  a  15  percent 
discoimt  on  its  winning  bids  for  C  and 
F  block  licenses; 


•  A  bidder  with  average  annual  gross 
revenues  of  not  more  than  $15  million 
for  the  preceding  three  years  ("very 
small  business")  receives  a  25  percent 
discoimt  on  its  winning  bids  for  C  and 
F  block  licenses. 

41.  Bidding  credits  are  not 
cumulative;  qualifying  applicants 
receive  either  the  15  percent  or  the  25 
percent  bidding  credit,  but  not  both.  No 
small  and  very  small  business  bidding 
credits  are  provided  for  licenses  subject 
to  closed  bidding. 

iii.  Tribal  Land  Bidding  Credit 

42.  To  encourage  the  grovkrth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  Part  V.C. 

iv.  Applicability  of  Part  1  Attribution 
Rules 

43.  Controlling  interest  standard.  On 
August  14.  2000,  the  Commission 
released  the  Part  1  Fifth  Report  and 
Order,  in  which  the  Commission,  inter 
alia,  adopted  a  "controlling  interest" 
standard  for  attributing  to  auction 
appUcants  the  total  assets  and/or  gross 
revenues  of  their  investors  and  affiliates 
in  determining  entrepreneur  and  small 
business  eligibility  for  futiire  C  and  F 
block  auctions.  The  Commission 
observed  that  the  rule  modifications 
adopted  in  the  various  part  1  orders 
would  result  in  discrepancies  and/or 
redundancies  between  certain  of  the 
new  part  1  rules  and  existing  service- 
specific  rules,  and  the  Commission 
delegated  to  the  Bureau  the  authority  to 
make  conforming  edits  to  the  Code  of 
Federal  Regulations  (CFR)  consistent 
with  the  rules  adopted  in  the  part  1 
proceeding.  Time  may  not  permit 
conforming  edits  to  the  part  24  C  and  F 
block  rules  to  be  made  in  advance  of 
Auction  No.  35;  however,  the  part  1 
rules  that  superseded  inconsistent 
service-specific  rules  will  control  in 
Auction  No.  35.  Accordingly,  the 
"controlling  interest"  standard  as  set 
forth  will  be  in  effect  for  Auction  No.  35. 
even  if  conforming  edits  to  the  CFR  are 
not  made  prior  to  the  auction. 

44.  Control.  The  term  "control" 
includes  both  de  facto  and  de  jure 
control  of  the  applicant.  Typically, 
ownership  of  at  least  50.1  percent  of  an 
entity's  voting  stock  evidences  de  jure 
control.  De  facto  control  is  determined 
on  a  case-by-case  basis.  The  following 
are  some  common  indicia  of  control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 


executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

45.  Attribution  for  entrepreneur 
eligibility.  For  purposes  of  determining 
which  entities  qualify  as  entrepreneurs 
for  closed  bidding,  the  Commission  will 
consider  the  total  assets  and  gross 
revenues  of  the  applicant,  its  controlling 
interest  holders,  the  affiliates  of  the 
applicant,  and  their  controlling  interest 
holders.  The  Commission  does  not 
impose  specific  equity  requirements  on 
parties  with  controlling  interests.  Once 
principals  or  entities  with  a  controlling 
interest  are  determined,  only  the  assets 
and  revenues  of  those  principals  or 
entities,  the  applicant,  and  their 
affiliates  will  be  counted  in  determining 
entrepreneur  eligibility.  Applicants  for 
closed  bidding  in  Auction  No.  35 
should  not  include  existing  C  and  F 
block  licenses  in  their  calculations  of 
total  assets;  however,  all  other 
Commission  licenses  must  be  included 
in  such  calculations. 

46.  Attribution  for  small  and  very 
small  business  eligibility.  Similarly,  in 
determining  which  entities  qualify  as 
small  or  very  small  businesses,  the 
Commission  will  consider  the  gross 
revenues  of  the  applicant,  its  controlling 
interest  holders,  the  affiliates  of  the 
applicant,  and  their  controlling  interest 
holders.  As  stated,  the  Commission  does 
not  impose  specific  equity  requirements 
on  controlling  interest  holders.  Once 
principals  or  entities  with  a  controlling 
interest  are  determined,  only  the 
revenues  of  those  principals  or  entities, 
the  applicant  and  their  affiliates  will  be 
counted  in  determining  small  business 
eligibility. 

47.  A  consortium  of  small  or  very 
small  businesses  is  a  "conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,"  each  of 
which  individually  must  satisfy  the 
definition  of  small  or  very  small 
business  in  §  24.720(b).  Thus,  each 
consortium  member  must  disclose  its 
gross  revenues  along  with  those  of  its 
affiliates,  controlling  interests,  and 
controlling  interests'  affiliates.  We  note 
that  although  the  gross  revenues  of  the 
consortiimi  members  will  not  be 
aggregated  for  purposes  of  determining 
eligibility  for  small  or  very  small 
business  credits,  this  information  must 
be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortium. 

V.  Application  Showing 

48.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 


docimientation  to  their  FCC  Form  175 
short-form  applications  to  establish  that 
they  satisfy  the  eligibility  requirements 
to  qualify  as  entrepreneurs  and/or  small 
or  very  small  businesses  (or  consortia  of 
small  or  very  small  businesses)  for  this 
auction. 

49.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  1 75 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/or  criminal 
prosecution. 

50.  Entrepreneur  eligibility  (Exhibit 
C).  Entities  applying  to  bid  on  closed 
licenses  will  be  required  to  disclose  on 
Exhibit  C  to  their  FCC  Form  175  short- 
form  applications,  separately  and  in  the 
aggregate,  the  gross  revenues  for  the 
preceding  two  years  and  the  total  assets 
of  each  of  the  following:  (i)  the 
applicant,  (ii)  the  applicant's  affiliates, 
(iii)  the  applicant's  controlling  interest 
holders,  and  (iv)  the  affiliates  of  the 
applicant's  controlling  interest  holders. 
Certification  that  the  gross  revenues  for 
each  of  the  preceding  two  years  or  the 
total  assets  do  not  exceed  the  applicable 
limit  is  not  sufficient.  The  applicant 
must  provide  separately  for  itself,  its 
affiliates,  its  controlling  interest  holders, 
and  their  affiliates  a  schedule  of  gross 
revenues  for  each  of  the  preceding  two 
years.  As  stated,  entities  applying  for 
closed  bidding  under  the  grandfather 
exception  (47  CFR  24.709(b)(i))  need  not 
meet  the  total  assets  and  gross  revenues 
limits  of  §24. 709(a)  of  the  Commission's 
rules.  Applicants  claiming  auction 
eligibility  under  the  grandfather 
exception  should  note  the  Commission's 
clarification  of  this  exception  in  the  C/ 
F  Block  Sixth  Report  and  Order. 

51.  Small  and  very  small  business 
eligibility  (Exhibit  D).  Entities  applying 
to  bid  as  small  or  very  small  businesses 
(or  consortia  of  small  or  very  small 
businesses)  will  be  required  to  disclose 
on  Exhibit  D  to  their  FCC  Form  1 75 
short-form  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  for 
the  preceding  three  years  of  each  of  the 
following:  (i)  the  applicant,  (ii)  the 
applicant's  affiUates,  (iii)  the  applicant's 
controlling  interest  holders,  and  (iv)  the 
affibates  of  the  applicant's  controlling 
interest  holders.  Oertification  that  the 
average  annual  gross  revenues  for  the 
preceding  three  years  do  not  exceed  the 
appUcable  limit  is  not  sufficient.  A 
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statement  of  the  total  gross  revenues  for 
the  preceding  three  years  is  also 
insufficient.  The  applicant  must  provide 
separately  for  itself,  its  affiliates,  its 
controlling  interest  holders,  and  their 
affiliates  a  schedule  of  gross  revenues 
for  each  of  the  preceding  three  years,  as 
well  as  a  statement  of  total  average  gross 
revenues  for  the  three-year  period.  If  the 
applicant  is  applying  as  a  consortium  of 
very  small  or  small  businesses,  this 
information  must  be  provided  for  each 
consortium  member. 

D.  Special  C  Block  Eligibility  Restriction 
Regarding  Surrendered  C  Block  Licenses 

52.  C  block  licensees  that  surrendered 
C  block  licenses  pursuant  to  the 
disaggregation,  prepayment,  and/or 
amnesty/prepayment  election  options 
the  Commission  made  available  in  the  C 
Block  Second  Report  and  Order,  as 
modified  by  the  C  Block 
Reconsideration  Order,  are  ineligible  to 
reacquire  the  spectrum  represented  by 
their  surrendered  licenses  through 
auction  participation,  or  by  any  other 
means,  until  March  23,  2001.  This 
prohibition  extends  to  qualifying 
members  of  the  licensee's  control  group, 
and  their  affiliates.  Licensees  that 
surrendered  licenses  pursuant  to  the 
"pure  amnesty"  election  option  remain 
eligible  to  reacquire  the  spectrum 
represented  by  those  surrendered 
licenses  through  auction  participation 
or  a  secondary  market  transaction. 
Applicants  that  are  prohibited  from 
bidding  on  licenses  representing 
previously  surrendered  spectrum, 
should  not  select  "all  markets"  on  their 
FCC  Form  175  application  if  any  of  their 
surrendered  spectrum  is  available  in 
Auction  No.  35. 

E.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  E) 

53.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant  has  ever  been  in  default  on 
any  Commission  licenses  or  has  ever 
been  delinquent  on  any  non-tax  debt 
owed  to  any  federal  agency.  Applicants 
must  include  this  statement  as  Exhibit 

E  of  the  FCC  Form  175.  If  any  of  an 
applicant's  controlling  interests  holders 
or  their  affiliates,  as  defined  by  §  1.2110 
of  the  Commission's  rules  (as  recently 
amended  in  the  Part  1  Fifth  Report  and 
Order)  have  ever  been  in  default  on  any 
Conunission  license  or  have  ever  been 


delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  the  applicant  must 
include  such  information  as  part  of  the 
same  attached  statement.  Prospective 
bidders  are  reminded  that  the  statement 
must  be  made  under  penalty  of  perjury 
and,  further,  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  futiire 
auctions,  and/or  criminal  prosecution. 

54.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  35,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  III.D.3,  former 
defaulters  are  required  to  pay  upfront 
payments  that  are  fifty  percent  more 
than  the  normal  upfront  payment 
amounts. 

F.  Transfer  and  Assignment  Restrictions 
on  Licenses  Won  in  Closed  Bidding 

55.  C  or  F  block  licenses  won  in 
closed  bidding  generally  may  be 
transferred  or  assigned  only  to  an  entity 
that  meets  the  entrepreneur  financial 
caps  or  that  holds  another  C  or  F  block 
license  that  it  acquired  while  meeting 
the  entrepreneur  financial  caps.  This 
restriction  ends  five  years  after  the  date 
of  the  initial  licei\pe  grant  or  upon 
notification  by  the  licensee  that  it  has 
satisfied  its  five-year  construction 
requirement  under  47  CFR  24.203(c), 
whichever  comes  first.  Licenses  won  in 
open  bidding  are  not  subject  to  this 
restriction  and  may  be  transferred  or 
assigned  any  time  after  grant  to  any 
qualified  entity. 

G.  Unjust  Enrichment  Payments 

56.  C  or  F  block  licensees  that  use  a 
small  or  very  small  business  bidding 
credit,  and  during  the  first  five  years  of 
their  license  term  seek  to  assign  or 
transfer  control  of  a  license  to  an  entity 
that  does  not  meet  the  eligibility  criteria 
for  a  small  or  very  small  business 
bidding  credit,  or  that  is  eligible  for  a 
lower  bidding  credit,  will  have  to 
reimburse  the  U.S.  Government  for  a 
percentage  of  the  amount  of  the  bidding 
credit,  plus  interest. 

57.  In  the  C/F  Block  Sixth  Report  and 
Order,  the  Commission  decided  that 
licensees  are  not  subject  to  bidding 
credit  unjust  enrichment  payments  for 
early  transfer  or  assignment  of  licenses 
won  in  Auction  No.  5  or  No.  10.  We 


clarify  that  transfer  or  assignment  of  a 
license  won  in  Auctions  No.  11,  22,  35. 
or  any  other  auction  using  a  small  or 
very  small  business  bidding  credit,  will 
still  be  subject  to  any  applicable  bidding 
credit  unjust  enrichment  payment  under 
the  Commission's  rules. 

H.  Installment  Payments 

58.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  35. 

/.  Other  Information  (FCC  Form  175 
Exhibits  F  and  G) 

59.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2),  may  attach  an  exhibit 
(Exhibit  F)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  G  (Miscellaneous 
Information)  to  the  FCC  Form  175. 

/.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

60.  After  the  short-form  filing 
deadline  (November  6,  2000),  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
change  their  license  selections  or 
proposed  service  areas,  change  the 
certifying  official,  or  change  control  of 
the  applicant  or  change  bidding  credits). 
See  47  CFR  1.2105.  Permissible  minor 
changes  include,  for  example,  deletion 
and  addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
changes  on-line,  and  submit  a  letter  to 
Louis  Sigalos,  Deputy  Chief,  Auctions 
and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Communications  Commission. 
445  12th  Street,  SW,  Suite  4-A668 
Washington,  DC  20554,  briefly 
summarizing  the  changes.  Questions 
about  other  changes  should  be  directed 
to  Audrey  Bashkin  of  the  Auctions  and 
Industry  Analysis  Division  at  (202)  418- 
0660. 

K.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

61.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  1 75 
applications,  as  defined  by  47  CFR 


1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

m.  Pre-auction  Procedures 

A.  Auction  Seminar 

62.  On  Friday,  October  20,  2000,  the 
FCC  will  sponsor  a  free  seminar  for 
Auction  No.  35  at  the  Federal 
Commimications  Commission,  located 
at  445  12th  Street,  SW.  Washington,  DC. 
The  seminar  will  provide  attendees  with 
information  about  pre-auction 
procedures,  conduct  of  the  auction,  FCC 
remote  bidding  software,  and  the  C  and 
F  block  broadband  PCS  spectrum  and 
auction  rules.  The  seminar  will  also 
provide  an  opportunity  for  prospective 
bidders  to  ask  questions  of  FCC  staff. 

B.  Short-Form  Application  (FCC  Form 
1 75) — Due  November  6,  2000 

63.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  a 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6:00  p.m.  ET 
on  November  6,  2000.  Late  applications 
will  not  be  accepted. 

64.  There  is  no  application  fee 
required  when  filing  a  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  Part  III.D. 

i.  Electronic  Filing 

65.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  on  October 
20,  2000,  until  6:00  p.m.  ET  on 
November  6,  2000.  Applicants  are 
strongly  encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  on  November  6,  2000. 

66.  Applicants  must  press  the 
"Submit  Form  175"  button  on  the 
"Submit"  page  of  the  electronic  form  to 
successfully  submit  their  FCC  Forms 
175,  Any  form  that  is  not  submitted  will 
not  be  reviewed  by  the  FCC.  Information 
about  accessing  the  FCC  Form  1 75  is 
included  in  Attachment  C  of  the  Public 
Notice.  Technical  support  is  available  at 
(202)  414-1250  (voice)  or  (202)  414- 
1255  (text  telephone  (TTY));  the  hours 
of  service  Monday  through  Friday,  fi"om 
7:00  AM  to  10:00  PM  ET,  Saturday,  8:00 
AM  to  7:00  PM  ET,  and  Sunday,  12:00 
noon  to  6:00  PM  ET.  In  order  to  provide 
better  service  to  the  public,  all  calls  to 
the  hotline  are  recorded. 


ii.  Completion  of  the  FCC  Form  175 

67.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  D  of  the 
Public  Notice.  Applicants  are 
encouraged  to  begin  preparing  the 
required  attachments  for  FCC  Form  175 
prior  to  submitting  the  form. 
Attachments  C  and  D  to  this  public 
notice  provide  information  on  the 
required  attachments  and  appropriate 
formats. 

iii.  Electronic  Review  of  FCC  Form  175 

68.  The  FCC  Form  175  electronic 
review  software  may  be  used  to  review 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
oti  any  exhibits  to  their  FCC  Form  175 
applications.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Public  Notice  for  details  on 
accessing  the  review  system. 

C.  Application  Processing  and  Minor 
Corrections 

69.  After  the  deadline  for  filing  the 
FCC  Form  1 75  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (1)  those  applications 
accepted  for  filing  (including  FCC 
accoimt  numbers  and  the  licenses  for 
which  they  applied);  (2)  those 
applications  rejected;  and  (3)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

70.  As  described  more  fully  in  the 
Commission's  rules,  after  the  November 
6,  2000  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  1 75 
applications.  Applicants  vnll  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
Ucense  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibilify). 

D.  Upfront  Payments — Due  November 
27,  2000 

71.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfi-ont  payment  accompanied  by  a  FCC 
Remittance  Advice  Form  (FCC  Form 
159).  After  completing  the  FCC  Form 
175,  filers  will  have  access  to  an 


electronic  version  of  the  FCC  Form  159 
■that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6:00  p.m.  ET  on  November  27, 
2000. 
Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
35  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  November  27,  2000, 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Pajonents  by  Wire 
Transfer 

72.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  November 
27,  2000.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/AC  910-0198 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCnONPAY" 
TAXPAYER  IDENTIFICA'nON  NO.: 

(same  as  FCC  Form  159,  block  26) 
PAYMENT  TYPE  CODE  (enter  "A35U") 
FCC  CODE  1  (same  as  FCC  Form  159, 

block  23A:  "35") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO.  #358410 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  payments  for  this 
auction:  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

73.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  (412) 
209-6045  or  (412)  236-5702  at  least  one 
hour  before  placing  the  order  for  the 
wire  transfer  (but  on  the  same  business 
day).  On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  35."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  thefr 
sending  financial  institution. 

ii.  FCC  Form  159 

74.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159)  must  be 
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faxed  to  Mellon  Bank  in  order  to  , 
accompany  each  upfront  payment. 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Detailed  instructions 
for  completion  of  FCC  Form  159  are 
included  in  Attachment  E  of  the  Public 
Notice.  An  electronic  version  of  the  FCC 
Form  159  is  available  after  filing  the 
FCC  Form  175.  The  FCC  Form  159  can 
be  completed  electronically,  but  must  be 
filed  with  Mellon  Bank  via  facsimile. 

iii.  Amount  of  Upfront  Payment 

75.  In  the  Part  1  Order,  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  62  FR  13570 
(March  21,  1997),  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned.  In  addition,  as 
required  by  the  Part  1  Fifth  Report  and 
Order,  the  upfront  payment  amount  for 
"former  defaulters,"  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Conmiission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  will  be  fifty  percent 
more  than  the  normal  amount  required 
to  be  paid.  In  the  Auction  No.  35 
Comment  Public  Notice,  the  Bureau 
proposed  upfront  payments  for  Auction 
No.  35.  Specifically,  the  Bureau 
proposed  upfront  payments  using  the 
following  formula: 

Tierl 

(1)  15  MHz  licenses — 2.5  %  of  most 

recent  net  high  bid  for  C  block 
licenses  in  same  BTA 

(2)  10  MHz  licenses — 1.6  %  of  most 

recent  net  high  bid  for  C  block 
licenses  in  same  BTA 

Tier  2 

(1)  15  MHz  licenses — 1.25  %  of  most 

recent  net  high  bid  for  C  block 
licenses  in  same  BTA 

(2)  10  MHz  licenses— 1.0  %  of  most 

recent  net  high  bid  for  C  block 
licenses  in  same  BTA 
We  adopt  the  proposed  formula  for 
upfront  payments  (with 
clarification): 

Tierl 

(1)  15  MHz  licenses— 2.5  %  of  most 

recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 

(2)  10  MHz  licenses— 1.6  %  of  most 

recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 

Tier  2 

(1)  15  MHz  licenses — 1.25  %  of  most 
recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 


(2)  10  MHz  licenses— 1.0  %  of  most 
recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 

76.  Please  note  that  upfront  payments 
are  not  attributed  to  specific  licenses, 
but  instead  will  be  translated  to  bidding 
units  to  define  a  bidder's  maximum 
bidding  eligibility.  For  Auction  No.  35, 
the  amount  of  the  upfront  payment  will 
be  translated  into  bidding  units  on  a 
one-to-one  basis,  e.g.,  a  $25,000  upfront 
payment  provides  the  bidder  with 
25,000  bidding  imits.  The  total  upfront 
payment  defines  the  maximum  amount 
of  bidding  units  on  which  the  applicant 
will  be  permitted  to  bid  (including 
standing  high  bids)  in  any  single  round 
of  bidding.  Thus,  an  applicant  does  not 
have  to  make  an  upfront  payment  to 
cover  all  licenses  for  which  the 
applicant  has  selected  on  FCC  Form 
175,  but  rather  to  cover  the  maximum 
niunber  of  bidding  units  that  are 
associated  with  licenses  on  which  the 
bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

77.  In  order  to  be  able  to  place  a  bid 
on  a  license,  in  addition  to  being 
qualified  for  and  having  specified  that 
license  on  the  FCC  Form  175,  a  bidder 
must  have  an  eligibility  level  that  meets 
or  exceeds  the  number  of  bidding  units 
assigned  to  that  license.  At  a  minimum, 
an  applicant's  total  upfront  payment 
must  be  enough  to  establish  eligibility  to 
bid  on  at  least  one  of  the  licenses 
applied  for  on  the  FCC  Form  175,  or  else 
the  applicant  will  not  be  eligible  to 
participate  in  the  auction. 

78.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
roiuid,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  pajrments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
roimd.  Bidders  should  check  the-r 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

79.  Former  defaulters  should  calculate 
their  upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  units 
they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may.  on  its  FCC  Form 
175,  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
will  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 


iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  for 
Upfront  Payments 

80.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  35  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser,  at  (202)  418- 
2843  by  November  28,  2000.  Should  the 
payer  fail  to  submit  the  requested 
information,  the  refund  will  be  returned 
to  the  original  payer.  For  additional 
information,  please  call  (202)  418-1995. 
Name  of  Bank 

ABA  Number 

Contact  and  Phone  Number 

Account  Nimiber  to  Credit 

Name  of  Account  Holder 

Correspondent  Bank  (if  applicable) 

ABA  Number 

Account  Number 

(Applicants  should  also  note  that 

implementation  of  the  Debt  Collection 

Improvement  Act  of  1996  requires  the 

FCC  to  obtain  a  Taxpayer  Identification 

Number  (TIN)  before  it  can  disburse 

refunds.)  Eligibility  for  refunds  is 

discussed  in  Part  V.F. 

A.  Auction  Registration 

81.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  anjiouncing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

82.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  confidential 
identification  codes  required  to  place 
bids.  These  mailings  will  be  sent  only 
to  the  contact  person  at  the  contact 
address  listed  in  the  FCC  Form  175. 

83.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Friday, 
December  8,  2000,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 


critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

84.  Qualified  bidders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  numbers  can  be  replaced 
only  by  appearing  in  person  at  the  FCC 
Auction  Headquarters  located  at  445 
12th  St.,  SW,  Washington,  DC  20554. 
Only  an  authorized  representative  or 
certifying  official,  as  designated  on  an 
applicant's  FCC  Form  175,  may  appear 
in  person  with  two  forms  of 
identification  (one  of  which  must  be  a 
photo  identification)  in  order  to  receive 
replacement  codes.  Qualified  bidders 
requiring  replacement  codes  must  call 
technical  support  prior  to  arriving  at  the 
FCC  to  arrange  preparation  of  new 
codes. 

B.  Remote  Electronic  Bidding  Software 

85.  Qualified  bidders  are  allowed  to 
bid  electronically  or  telephonically.  If 
choosing  to  bid  electronically,  each 
bidder  must  purchase  its  own  copy  of 
the  remote  electronic  bidding  software. 
Electronic  bids  will  only  be  accepted 
from  those  applicants  purchasing  the 
software.  However,  the  software  may  be 
copied  by  the  ajjplicant  for  use  by  its 
authorized  bidders  at  different 
locations.  The  price  of  the  FCC's  remote 
bidding  software  is  $175.00  and  must  be 
ordered  by  Tuesday,  November  28, 
2000.  For  secvnity  purposes,  the 
software  is  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  Please  note  that 
auction  software  is  tailored  to  a  specific 
auction,  so  software  from  prior  auctions 
will  not  work  for  Auction  No.  35.  If 
bidding  telephonically,  the  telephonic 
bidding  phone  nimiber  will  be  supplied 
in  the  first  Federal  Express  mailing  of 
confidential  login  codes.  Qualified 
bidders  that  do  not  purchase  the 
software  may  only  bid  telephonically. 
To  indicate  your  bidding  preference,  a 
FCC  Bidding  Preference/Remote 
Software  Order  Form  can  be  accessed 
when  submitting  the  FCC  Form  175. 
Bidders  should  complete  this  form 
electronically,  print  it  out,  and  fax  to 
(717)  338-2850.  A  manual  copy  of  this 
form  is  also  included  as  Attachment  F 
of  the  Public  Notice. 

C.  Mock  Auction 

86.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Friday,  December  8,  2000.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  electronic        ^ 
software  prior  to  the  auction.  Free 
demonstration  software  will  be  available 
for  use  in  the  mock  auction. 
Participation  by  all  bidders  is  strongly 


recommended.  Details  will  be 
annoujiced  by  public  notice. 

IV.  Auction  Event 

87.  The  first  round  of  bidding  for 
Auction  No.  35  will  begin  on  Tuesday, 
December  12,  2000.  The  initial  bidding 
schedule  will  be  announced  in  a  public 
notice  listing  the  qualified  bidders, 
which  is  released  approximately  10 
days  before  the  start  of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

88.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  to  award  all 
licenses  in  Auction  No.  35  in  a  single, 
simultaneous  multiple  round  auction. 
We  received  no  comment  on  this  issue. 
We  conclude  that  it  is  operationally 
feasible  and  appropriate  to  auction  the 
PCS  licenses  thorough  a  single, 
simultaneous  multiple  round  auction. 
Unless  otherwise  announced,  bids  will 
be  accepted  on  all  licenses  in  each 
roirnd  of  the  auction.  This  approach,  we 
believe,  allows  bidders  to  take 
advantage  of  any  synergies  that  exist 
among  licenses  and  is  most 
administratively  efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

89.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximima  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder. 

90.  For  Auction  No.  35  we  will  adopt 
this  proposal.  The  amount  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  initial  maximiun 
eligibility  (in  bidding  units)  for  each 
bidder.  Note  again  that  upfront 
payments  are  not  attributed  to  specific 
licenses,  but  instead  will  be  translated 
into  bidding  luiits  to  define  a  bidder's 
initial  maximum  eligibility.  The  total 
upfront  payment  defines  the  maximum 
niunber  of  bidding  units  on  which  the 
applicant  will  be  permitted  to  bid.  As 
there  is  no  provision  for  increasing  a 
bidder's  maximum  eligibility  during  the 
course  of  an  auction  (as  described  under 
"Auction  Stages"  as  set  forth  in  Part 
IV.A.4),  prospective  bidders  are 
cautioned  to  calculate  their  upfront 
payments  carefully.  The  total  upfront 
payment  does  not  define  the  total 
dollars  a  bidder  may  bid  on  any  given 
license. 

91.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction. 


rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 
maximum  eligibility  during  each  round 
of  the  auction. 

92.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  roimd 
either  if  it  is  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  an  acceptable  bid 
in  the  current  round  [see  "Minimiun 
Accepted  Bids"  in  Part  IV.B.(iii)).  The 
minimum  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eligibility,  and 
increases  by  stage  as  the  auction 
progresses.  Because  these  procedures 
have  proven  successful  in  maintaining 
the  pace  of  previous  auctions  as  set 
forth  under  "Auction  Stages"  in  Part 
IV.A.4  and  "Stage  Transitions"  in  Part 
IV.A.v.,  we  adopt  them  for  Auction  No. 
35. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

93.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  that  each 
bidder  in  the  auction  would  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  roimd  during  the  course  of 
the  auction. 

94.  Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposal  that  each  bidder  be  provided 
five  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  Use  of  an  activity  rule 
waiver  preserves  the  bidder's  current 
bidding  eligibility  despite  the  bidder's 
activity  in  the  current  round  being 
below  the  required  minimum  level.  An 
activity  rule  waiver  applies  to  an  entire 
round  of  bidding  and  not  to  a  particular 
license.  W^are  satisfied  that  our 
practice  of  providing  five  waivers  over 
the  course  of  the  auction  provides  a 
sufficient  number  of  waivers  and 
maximum  flexibility  to  the  bidders, 
while  safeguarding  the  integrity  of  the 
auction. 

95.  The  FCC  automated  auction 
system  assumes  that  bidders  with 
insufficient  aptivity  would  prefer  to  use  - 
an  activity  rme  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 

a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (1)  there  are 
no  activity  rule  waivers  available;  or  (2) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
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eligibility,  thereby  meeting  the 
minimum  requirements. 

96.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules  as 
described  in  "Auction  Stages"  (see  Part 
IV.A.iv.).  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

97.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  software) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

iv.  Auction  Stages 

98.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  to  conduct 
the  auction  in  three  stages  and  employ 
an  activity  rule.  We  further  proposed 
that,  in  each  round  of  Stage  One,  a 
bidder-desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  licenses  encompassing  at  least  80 
percent  of  its  current  bidding  eligibility. 
In  each  round  of  Stage  Two,  a  bidder 
desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  at  least  90  percent  of  its  current 
bidding  eligibility.  Finally,  we  proposed 
that  a  bidder  in  Stage  Three,  in  order  to 
maintain  eligibility,  would  be  required 
to  be  active  on  98  percent  of  its  current 
bidding  eligibility. 

99.  We  conclude  that  the  ayction  will 
be  composed  of  three  stages,  which  are 
each  defined  by  an  increasing  activity 
rule.  We  will  adopt  our  proposals  for 
the  activity  rules.  Listed  are  the  activity 
levels  for  each  stage  of  the  auction.  The  ' 
FCC  reserves  the  discretion  to  further 
alter  the  activity  percentages  before  and/ 
or  during  the  auction. 

Stage  One:  During  the  first  stage  of  the 
auction,  a  bidder  desiring  to  maintain 
its  ciurent  eligibility  will  be  required  to 
be  active  on  licenses  that  represent  at 
least  80  percent  of  its  current  bidding 
eligibility  in  each  bidding  round. 
Failure  to  maintain  the  required  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
roimd  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One, 


reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
sum  of  bidding  units  of  the  bidder's 
standing  high  bids  and  valid  bids  during 
the  current  round  by  five-foiulhs  (5/4). 

Stage  Two:  During  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  Two,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  smn  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  valid  bids  during  the 
current  round  by  ten-ninths  (10/9). 

Stage  Three:  Diu-ing  the  third  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
ciurent  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (imless  an  activity  rule  waiver 
is  used).  In  this  stage,  reduced  eligibility 
for  the  next  round  will  be  calculated  by 
multiplying  the  sum  of  bidding  units  of 
the  bidder's  standing  high  bids  and 
valid  bids  during  the  ciurent  round  by 
fifty-fortyninths  (50/49). 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders  must 
cairefully  check  their  current  activity  during 
the  bidding  period  of  the  first  round 
following  a  stage  transition.  This  is  especially 
critical  for  bidders  that  have  standing  high 
bids  and  do  not  plan  to  submit  new  bids.  In 
past  auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibility  or  used 
an  activity  rule  waiver  because  they  did  not 
re-verify  their  activity  status  at  stage 
transitions.  Bidders  may  check  their  activity 
against  the  required  minimum  activity  level 
by  using  the  bidding  software's  bidding 
module. 

Because  the  foregoing  procedures  have 
proven  successful  in  maintaining  proper 
pace  in  previous  auctions,  we  adopt 
them  for  Auction  No.  35. 

V.  Stage  Transitions 

100.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  that  the 
auction  would  generally  advance  to  the 
next  stage  (i.e.,  from  Stage  One  to  Stage 
Two,  and  from  Stage  Two  to  Stage 
Three)  when  the  auction  activity  level, 
as  measured  by  the  percentage  of 
bidding  units  receiving  new  high  bids, 
is  below  10  percent  for  three 
consecutive  rounds  of  bidding  in  each 
Stage.  However,  we  further  proposed 
that  the  Bureau  would  retain  the 
discretion  to  change  stages  unilaterally 


by  announcement  during  the  auction. 
This  detennination,  we  proposed, 
would  be  based  on  a  variety  of  measures 
of  bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue. 

101.  We  adopt  our  proposal.  Thus,  the 
auction  will  start  in  Stage  One.  Under 
the  FCC's  general  guidelines,  the 
auction  will  start  in  Stage  One  and  it 
will  advance  to  the  next  stage  (i.e.,  from 
Stage  One  to  Stage  Two,  and  from  Stage 
Two  to  Stage  Three)  when,  in  each  of 
three  consecutive  rounds  of  bidding,  the 
high  bid  has  increased  on  10  percent  or 
less  of  the  licenses  being  auctioned  (as 
measured  in  bidding  units).  However, 
the  Bureau  will  retain  the  discretion  to 
regulate  the  pace  of  the  auction  by 
announcement.  This  determination  will 
be  based  on  a  variety  of  measures  of 
bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  We 
believe  that  these  stage  transition  rules, 
having  proven  successful  in  prior 
auctions,  are  appropriate  for  use  in 
Auction  No.  35. 

vi.  Auction  Stopping  Rules 

102.  For  Auction  No.  35,  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  licenses  until 
bidding  stops  on  every  license.  The 
auction  will  close  for  all  licenses  when 
one  round  passes  during  \yhich  no 
bidder  submits  a  new  acceptable  bid  on 
any  license,  applies  a  proactive  waiver, 
or  withdraws  a  previous  high  bid.  After 
the  first  such  round,  bidding  closes 
simultaneously  on  all  licenses. 

103.  The  Bureau  also  proposed  a 
modified  version  of  the  simultaneous 
stopping  rule.  This  modified  version 
will  close  the  auction  for  all  licenses 
after  the  first  round  in  which  no  bidder 
submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 

a  license  for  which  it  is  the  standing 
high  bidder  will  not  keep  the  auction 
open  under  this  modified  stopping  rule. 

104.  The  Bureau  further  proposed 
retaining  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn  in  a  round.  In  this  event,  the 
effect  will  be  the  same  as  if  a  bidder  had 
submitted  a  proactive  waiver.  Thus,  the 


activity  rule  will  apply  as  usual,  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

105.  In  addition,  we  proposea  that  the 
Bureau  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
We  proposed  to  exercise  this  option 
only  in  circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity,  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  moving  the 
auction  into  the  next  stage  (where 
bidders  will  be  required  to  maintain  a 
higher  level  of  bidding  activity), 
increasing  the  number  of  bidding 
rounds  per  day,  and/or  adjusting  the 
amount  of  the  minimum  bid  increments 
for  the  licenses. 

106.  We  adopt  all  of  the  proposals 
concerning  the  auction  stopping  rules. 
Auction  No.  35  will  begin  under  the 
simultaneous  stopping  rule,  and  the 
Bureau  will  retain  the  discretion  to 
invoke  the  other  versions  of  the 
stopping  rule.  We  believe  that  these 
stopping  rules  are  most  appropriate  for 
Auction  No.  35,  because  our  experience 
in  prior  auctions  demonstrates  that  the 
auction  stopping  rules  balance  the 
interests  of  administrative  efficiency 
and  maximum  bidder  participation.  The 
substitutability  among  licenses  in 
different  geographic  areas  and  the 
importance  of  preserving  the  ability  of 
bidders  to  pursue  backup  strategies 
support  the  use  of  these  stopping  rules. 

vii.  Auction  Delay,  Suspension,  or 
Cancellation 

107.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  that,  by 
public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding. 

108.  Because  this  approach  has 
proven  effective  in  resolving  exigent 
circumstances  in  previous  auctions,  we 
will  adopt  our  proposed  auction 
cancellation  rules.  By  public  notice  or 


by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend,  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  begiiming  of 
the  current  round,  resume  the  auction 
starting  fi-om  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Roimd  Structure 

109.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  This  public 
notice  will  be  included  in  the 
registration  mailings.  The  round 
structure  for  each  bidding  round 
contains  a  single  bidding  round 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  results  formats  and 
locations  will  also  be  included  in  the 
public  notice. 

110.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  nmnber  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

111.  Background.  The  Balanced 
Budget  Act  calls  upon  the  Commission 
to  prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimum  opening  bid  established 
when  FCC  licenses  are  subject  to 
auction  (i.e.,  because  there  are  mutually 
exclusive  applications  for  those 
licenses),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  directed  the 


Bureau  to  seek  comment  on  the  use  of 
a  minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
Among  other  factors,  the  Bureau  must 
consider  the  amount  of  spectrum  being 
auctioned,  levels  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  the  extent  of  interference 
with  other  spectnun  bands,  and  any 
other  relevant  factors  that  could  have  an 
impact  on  the  spectrum  being 
auctioned.  The  Commission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions. 

112.  In  the  Auction  No.  35  Comment 
Public  Notice,  the  Bureau  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  35  and  to  retain  discretion 
to  lower  the  minimmn  opening  bids. 
Specifically,  for  Auction  No.  35,  the 
Commission  proposed  the  following 
formula  for  minimum  opening  bids: 

Tien 

(1)  15  MHz  licenses — 5  %  of  most  recent 

net  high  bid  for  C  block  licenses  in 
same  BTA 

(2)  10  MHz  licenses— 3.2  %  of  most 

recent  net  high  bid  for  C  block 
licenses  in  same  BTA 

Tier  2 

(1)  15  MHz  licenses — 2.5  %  of  most 

recent  net  high  bid  for  C  block 
Ucenses  in  same  BTA 

(2)  10  MHz  licenses — 1.6  %  of  most 

recent  net  high  bid  for  C  block 
licenses  in  same  BTA 

113.  In  the  alternative,  the  Biu«au 
sought  comment  on  whether,  consistent 
with  the  Balanced  Budget  Act,  the 
public  interest  would  be  served  by 
having  no  minimum  opening  bid  or 
reserve  price. 

114.  We  will  adopt  minimum  opening 
bids  for  Auction  No,  35,  which  are 
reducible  at  the  discretion  of  the 
Bureau.  Congress  has  enacted  a 
presumption  that  unless  the 
Commission  determines  otherwise, 
minimum  opening  bids,  or  reserve 
prices  are  in  the  public  interest  We 
adopt  the  proposed  formula  for 
minimum  opening  bids  (with 
clarification): 

Tier  1 

(1)  15  MHz  licenses — 5  %  of  most  recent 

net  high  bid  for  30  MHz  C  block 
license  in  same  BTA 

(2)  10  MHz  licenses — 3.2  %  of  most 

recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 
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Tier  2 

(1)  15  MHz  licenses — 2.5  %  of  most 

recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 

(2)  10  MHz  licenses— 1.6  %  of  most 

recent  net  high  bid  for  30  MHz  C 
block  license  in  same  BTA 

115.  We  conclude  that  the  adopted 
formula  presented  here  best  meets  the 
objectives  of  our  authority  in 
establishing  reasonable  minimum 
opening  bids.  We  have  noted  in  the  past 
that  the  reserve  price  and  minimum 
opening  bid  provision  is  not  a 
requirement  to  maximize  auction 
revenue  but  rather  a  protection  against 
assigning  licenses  at  unacceptably  low 
prices,  and  that  we  must  balance  the 
revenue  raising  objective  against  our 
other  public  interest  objectives  in 
setting  the  minimum  bid  level.  For  the 
sake  of  auction  integrity  and  fairness, 
minimum  opening  bids  must  be  set  in 

a  manner  that  is  consistent  across 
licenses. 

116.  As  a  final  safeguard  against 
unduly  high  pricing,  minimum  opening 
bids  are  reducible  at  the  discretion  of 
the  Bureau.  This  discretion  will  allow 
the  Bureau  flexibility  to  adjust  the 
minimimi  opening  bids  if  circumstances 
warrant.  We  emphasize,  however,  that 
such  discretion  will  be  exercised,  if  at 
all,  sparingly  and  early  in  the  auction, 
i.e.,  before  bidders  lose  all  waivers  and 
begin  to  lose  substantial  eligibility. 
During  the  course  of  the  auction,  the 
Bureau  will  not  entertain  any  bidder 
requests  to  reduce  the  minimum 
opening  bid  on  specific  licenses. 

iii.  Bid  Increments  and  Minimum 
Accepted  Bids 

117.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  to  use  a 
smoothing  methodology  to  calculate 
minimum  bid  increments.  We  further 
proposed  to  retain  the  discretion  to 
change  the  minimum  bid  increment  if 
circumstances  so  dictate. 

118.  We  will  adopt  our  proposal  for 
a  smoothing  formula.  The  smoothing 
methodology  is  designed  to  vary  the 
increment  for  a  given  license  between  a 
maximum  and  minimum  value  based  on 
the  bidding  activity  on  that  license.  This 
methodology  allows  the  increments  to 
be  tailored  to  the  activity  level  of  a 
license,  decreasing  the  time  it  takes  for 
active  licenses  to  reach  their  final  value. 
The  formula  used  to  calculate  this 
increment  is  included  as  Attachment  G 
of  the  Public  Notice. 

119.  We  adopt  our  proposal  of  initial 
values  for  the  maximiun  of  0.2  (20 
percent  of  the  license  value)  and  for  the 
minimum  of  0.1  (10  percent  of  the 
license  value).  The  Bureau  retains  the 


discretion  to  change  the  minimum  bid 
increment  if  it  determines  that 
circumstance  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  Under  its 
discretion,  the  Bureau  may  also 
implement  an  absolute  dollar  floor  for 
the  bid  increment  to  further  facilitate  a 
timely  close  of  the  auction.  The  Biu'eau 
may  also  use  its  discretion  to  adjust  the 
minimum  bid  increment  without  prior 
notice  if  circumstances  warrant.  As  an 
alternative  approach,  the  Bureau  may, 
in  its  discretion,  adjust  the  minimum 
bid  increment  gradually  over  a  number 
of  rounds  as  opposed  to  single  large 
changes  in  the  minimum  bid  increment 
(e.g.,  by  raising  the  increment  floor  by 
one  percent  every  round  over  the  course 
often  rounds).  The  Bureau  also  retains 
the  discretion  to  use  alternate 
methodologies,  such  as  a  flat  percentage 
increment  for  all  licenses,  for  Auction 
No.  35  if  circumstances  warrant. 

iv.  High  Bids 

120.  Each  bid  will  be  date-and  time- 
stamped  when  it  is  entered  into  the  FCC 
computer  system.  In  the  event  of  tied 
high  bids  (identical  gross  bid  amounts) 
for  a  license  dining  a  roimd,  the  earliest 
of  the  tied  bids  will  be  the  standing  high 
bid  at  the  end  of  the  round.  The  bidding 
software  allows  bidders  to  make 
multiple  submissions  in  a  round.  As 
each  bid  is  individually  date-and  time- 
stamped  according  to  when  it  was 
submitted,  bids  submitted  by  a  bidder 
earlier  in  a  round  will  have  an  earlier 
date  and  time  stamp  than  bids 
submitted  later  in  a  round. 

v.  Bidding 

121.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  wishes  (subject  to  its  eligibility), 
withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibility.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  each  bidding  round. 
If  a  bidder  submits  multiple  bids  for  a 
single  license  in  the  same  round,  the 
system  takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round,  and  the  date- 
and  time-stamp  of  that  bid  reflects  the 
latest  time  the  bid  was  submitted. 

122.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
automated  bidding  software  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  roimd.  Normally,  four  to 
five  minutes  are  necessary  to  complete 


a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  35. 

123.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determined  by  three  factors: 
(1)  the  licenses  applied  for  on  FCC  Form 
175,  (2)  eligibility  restrictions  on  those 
licenses,  and  (3)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  be  tailored  for  each  bidder 
to  include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 
A  bidder  also  has  the  option  to  further 
tailor  its  bid  submission  screens  to  call 
up  specified  groups  of  licenses. 

124.  The  bidding  software  requires 
each  bidder  to  log  in  to  the  FCC  auction 
system  dining  the  bidding  round  using 
the  FCC  account  number,  bidder 
identification  number,  and  the 
confidential  security  codes  provided  in 
the  registration  materials.  Bidders  are 
strongly  encouraged  to  download  and 
print  bid  confirmations  after  they 
submit  their  bids. 

125.  The  bid  entry  screen  of  the 
Automated  Auction  System  software  for 
Auction  No.  35  allows  bidders  to  place 
multiple  increment  bids.  Specifically, 
high  bids  may  be  increased  from  one  to 
nine  bid  increments.  A  single  bid 
increment  is  defined  as  the  difference 
between  the  standing  high  bid  and  the 
minimum  acceptable  bid  for  a  license. 
The  bidding  software  will  display  the 
bid  increment  for  each  license. 

126.  To  place  a  bid  on  a  license,  the 
bidder  must  increase  the  standing  high 
bid  by  one  to  nine  times  the  bid 
increment.  This  is  done  by  entering  a 
whole  number  between  1  and  9  in  the 
bid  increment  multiplier  (Bid  Mult) 
field  in  the  software.  This  value  will 
determine  the  amount  of  the  bid 
(Amount  Bid)  by  multiplying  the  bid 
increment  multiplier  by  tbe  bid 
increment  and  adding  the  result  to  the 
high  bid  amount  according  to  the 
following  formula: 

Amount  Bid  =  High  Bid  +  (Bid  Mult  * 
Bid  Increment) 

127.  Thus,  bidders  may  place  a  bid 
that  exceeds  the  standing  high  bid  by 
between  one  and  nine  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid,  which  is 
equal  to  one  bid  increment,  a  bidder 
will  enter  "1"  in  the  bid  increment 
multiplier  column  and  press  submit. 

128.  For  any  license  on  which  the 
FCC  is  designated  as  the  high  bidder 
(i.e.,  a  license  that  has  not  yet  received 
a  bid  in  the  auction  or  where  the  high 
bid  was  withdrawn  and  a  new  bid  has 
not  yet  been  placed),  bidders  will  be 
limited  to  bidding  only  the  minimum 
acceptable  bid.  In  both  of  these  cases  no 
increment  exists  for  the  licenses,  and 


bidders  should  enter  "1"  in  the  Bid 
Mult  field.  Note  that  in  this  case,  any 
whole  number  between  1  and  9  entered 
in  the  multiplier  column  will  result  in 
a  bid  value  at  the  minimum  acceptable 
bid  amount.  Finally,  bidders  are 
cautioned  in  entering  numbers  in  the 
Bid  Mult  field  because,  as  explained  in 
the  following  section,  a  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round,  even  if  mistakenly  or 
erroneously  made,  is  subject  to  bid 
withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

129.  In  the  Auction  No.  35  Comment 
Public  Notice,  we  proposed  bid  removal 
and  bid  withdrawal  rules.  With  respect 
to  bid  withdrawals,  we  proposed 
limiting  each  bidder  to  withdrawals  in 
no  more  than  two  rounds  during  the 
course  of  the  auction.  The  two  rounds 
in  which  withdrawals  are  utilized,  we 
proposed,  would  be  at  the  bidder's 
discretion. 

130.  In  previous  auctions,  we  have 
detected  bidder  conduct  that,  arguably, 
may  have  constituted  strategic  bidding 
through  the  use  of  bid  withdrawals. 
While  we  continue  to  recognize  the 
important  role  that  bid  withdrawals 
play  in  an  auction,  i.e.,  reducing  risk 
associated  with  efforts  to  secure  various 
geographic  area  licenses  in  combination, 
we  conclude  that,  for  Auction  No.  35, 
adoption  of  a  limit  on  their  use  to  two 
rounds  is  the  most  appropriate  outcome. 
By  doing  so  we  believe  we  strike  a 
reasonable  compromise  that  will  allow 
bidders  to  use  withdrawals.  Our 
decision  on  this  issue  is  based  upon  our 
experience  in  prior  auctions, 
particularly  the  PCS  D,  E  and  F  block 
auctions,  and  800  MHz  SMR  auction, 
and  is  in  no  way  a  reflection  of  our  view 
regarding  the  likelihood  of  any 
speculation  or  "gaming"  in  this  auction. 

131.  The  Bureau  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  two  rounds. 
These  rounds  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawrn  in  either  of  these  rounds. 
Withdrawals  during  the  auction  will 
still  be  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  1.2104(g). 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market.  If  a  high 
bid  is  withdrawn,  the  license  will  be 
offered  in  the  next  round  at  the  second 
highest  bid  price,  which  may  be  less 
than,  or  equal  to,  in  the  case  of  tie  bids, 
the  amount  of  the  withdrawrn  bid, 
without  any  bid  increment.  The 
Commission  will  serve  as  a  "place 
holder"  on  the  license  until  a  new 


acceptable  bid  is  submitted  on  that 
license. 

132.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  software,  a  bidder  may 
effectively  "unsubmit"  any  bid  placed 
within  that  round.  A  bidder  removing  a 
bid  placed  in  the  same  round  is  not 
subject  to  withdrawal  payments. 
Removing  a  bid  will  affect  a  bidder's 
activity  for  the  round  in  which  it  is 
removed,  i.e.,  a  bid  that  is  subsequently 
removed  does  not  count  toward  the 
bidder's  activity  requirement.  This 
procedure  will  enhance  bidder 
flexibility  during  the  auction.  Therefore, 
we  will  adopt  these  procedures  for 
Auction  No.  35. 

133.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  bid" 
function  (assuming  that  the  bidder  has 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  during  the  auction  is 
subject  to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g). 

134.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  net 
high  bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
vdthdrawals  on  a  single  license,  within 
the  same  or  subsequent  auctions(s),  the 
payment  for  each  bid  withdrawal  will 
be  calculated  based  on  the  sequence  of 
bid  withdrawals  and  the  amounts 
withdrawn.  No  withdrawal  payment 
will  be  assessed  for  a  withdrawn  bid  if 
either  the  subsequent  winning  bid  or 
any  of  the  intervening  subsequent 
withdrawn  bids,  in  either  the  same  or 
subsequent  auctions(s),  equals  or 
exceeds  that  withdrawn  bid.  Thus,  a 
bidder  that  vdthdraws  a  bid  will  not  be 
responsible  for  any  withdrawal 
payments  if  there  is  a  subsequent  higher 
bid  in  the  same  or  subsequent 
auction(s).  This  policy  allows  bidders  to 
most  efficiently  allocate  their  resources 
as  well  as  to  evaluate  their  bidding 
strategies  and  business  plans  during  an 
auction  while,  at  the  same  time, 
maintaining  the  integrity  of  the  auction 
process.  The  Bureau  retains  the 
discretion  to  scrutinize  multiple  bid 
withdrawals  on  a  single  license  for 
evidence  of  anti-competitive  strategic 


behavior  and  take  appropriate  action 
when  deemed  necessary. 

135.  In  the  Part  1  Fifth  Report  and 
Order,  the  Commission  modified 

§  1.2104(g)(1)  of  the  rules  regarding 
assessments  of  interim  bid  withdrawal 
payments.  As  amended,  §  1.2104(g)(1) 
provides  that  in  instances  in  which  bids 
have  been  withdrawn  on  a  license  that 
is  not  won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  payment  equal  to  3  percent 
of  the  amount  of  the  bid  withdrawals. 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  at  the. 
close  of  the  subsequent  auction  of  the 
license.  Assessing  an  interim  bid 
withdrawal  payment  ensures  that  the 
Commission  receives  a  minimal 
withdrawal  payment  pending 
assessment  of  any  final  withdrawal 
payment.  The  Part  1  Fifth  Report  and 
Order  provides  specific  examples     - 
showing  application  of  the  bid 
withdrawal  payment  rule. 

vii.  Round  Results 

136.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Commission  will  compile 
reports  of  all  bids  placed,  bids 
withdrawTi,  current  high  bids,  new 
minimum  accepted  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access.  Reports 
reflecting  bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
35  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

viii.  Auction  Announcements 

m 

137.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
announcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  on  the  Internet. 

ix.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

138.  As  noted  in  Part  II.  J. .  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  1 75  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  certain  revision  of  exhibits. 
Filers  must  make  these  changes  on-line, 
and  submit  a  letter  summarizing  the 
changes  to:  Louis  Sigalos,  Deputy  Chief. 
Auctions  and  Industry  Analysis 
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Division,  Wireless  Telecommimications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
4-A668,  Washington,  DC  20554. 

139.  A  separate  copy  of  the  letter 
should  be  mailed  to  Audrey  Bashkin, 
Auctions  and  Industry'  Anedysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission.  445  12th  Street,  SW,  Room 
4-A665,  Washington,  DC  20554. 
Questions  about  other  changes  should 
be  directed  to  Audrey  Bashkin  at  (202) 
418-0660. 

V.  Post-auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

140.  Afterbidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bids  and  bidders  for  each 
license,  and  listing  withdrawn  bid 
payments  due. 

141.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amoimt  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
wiiming  bids  (actual  bids  less  any 
applicable  small  and  very  small 
business  bidding  credits).  See  47  CFR 
1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any 
withdrawn  bid  amounts  due  under  47 
CFR  1.2104(g).  as  discussed  in  "Bid 
Removal  and  Bid  Withdrawal,"  Part 
IV.B.6.  (Upfront  payments  are  applied 
first  to  satisfy  any  withdrawn  bid 
liability,  before  being  applied  toward 
down  payments.) 

B.  Long-Form  Application 

142.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  and  required  exhibits  for 
each  license  won  through  Auction  No. 
35.  Winning  bidders  that  are 
entrepreneurs  and/or  small  or  very 
small  businesses  must  include  an 
exhibit  demonstrating  their  eligibility 
for  closed  bidding  and/or  small  and 
very  small  business  bidding  credits  as 
applicable.  See  47  CFR  1.2112(b), 
24.709(c)(2)(i).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Tribal  Land  Bidding  Credit 

143.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federally-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  that  have 


a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and 
1.2110(e).  A  tribal  land  bidding  credit  is 
in  addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

144.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  In  order  for 
a  winning  bidder  to  be  awarded  a  tribal 
land  bidding  credit,  it  must  provide 
specific  certifications  regarding  the 
servicing  of  tribal  lands  and  is  subject 
to  specific  performance  criteria  as  set 
forth  in  47  CFR  1.2110(e). 

145.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  to  determine  the  amount  of  credit 
available,  see  Public  Notice  DA  00- 
2219,  released  September  28,  2000, 
entitled  Wireless  Telecommunications 
Bureau  Announces  Availability  of 
Bidding  Credits  For  Providing  Wireless 
Services  To  Qualifying  Tribal  Lands. 

D.  Auction  Discount  Voucher 

146.  On  June  8,  2000,  the  Commission 
awarded  Qualcomm,  Inc.  a  transferable 
Auction  Discount  Voucher  in  the 
amount  of  $125,273,878.00.  This 
Auction  Discount  Voucher  may  be  used 
by  Qualcomm  or  its  transferee,  in  whole 
or  in  part,  to  adjust  a  winning  bid  in  any 
spectrum  auction  prior  to  June  8,  2003, 
subject  to  terms  and  conditions  set  forth 
in  the  Commission's  Order. 

E.  Default  and  Disqualification 

147.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
its  final  bid.  See  47  CFR  1.2109(b)  and 
(c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 


F.  Refund  of  Remaining  Upfront 
Payment  Balance 

148.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  license  in  Auction  No.  35 
may  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  from  that 
applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 

149.  Qualified  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 
high  bid  during  the  auction  must  submit 
a  written  refund  request.  If  you  have 
completed  the  refund  instructions 
electronically,  then  only  a  WTitten 
request  for  the  refund  is  necessary.  If 
not,  the  request  must  also  include  wire 
transfer  instructions  and  a  Taxpayer 
Identification  Number  (TIN).  Send 
refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accoimting  Group,  Shirley  Hanberry, 
445  12th  Street,  SW,  Room  1-A824, 
Washington,  DC  20554. 

150.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information.  NOTE:  Refund  processing 
generally  takes  up  to  two  weeks  to 
complete.  Bidders  with  questions  about 
refunds  should  contact  Tim  Dates  or 
Gail  Glasser  at  (202)  418-1995. 

Federal  Communications  Commission. 

Margaret  Wiener. 

Deputy  Chief ,  Auctions  and  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

|FR  Doc.  00-30860  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1347-DR] 

Arizona;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arizona.  (FEMA-1347-DR).  dated 


October  27,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  November  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  oif 
Arizona  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  27,  2000: 
Yavapai  Coimty  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-30707  Filed  12-01-00;  8:45  am] 

BILUNG  CODE  671S-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Banl(  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7{j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  18,  2000. 

A.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 


1.  Cari  W.  Ellis,  Perryton,  Texas;  to 
acquire  additional  voting  shares  of 
FirstPerryton  Bancorp.  Inc.,  Perryton, 
Texas,  and  FirstPerryton  Delaware,  Inc.. 
Dover.  Delaware,  and  thereby  indirectly 
acquire  additional  voting  shares  of  First 
Bank  Southwest,  N.A.,  Amarillo,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  28,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-30758  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  621(M)1-P 


FEDERAL  TRADE  COMMISSION 
Charges  for  Certain  Disclosures 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  regarding  charges  for 
certain  disclosures. 

SUMMARY:  The  Federal  Trade 
Commission  aimounces  that  the  current 
$8.50  ceiling  on  allowable  charges 
under  Section  612(a)  of  the  Fair  Credit 
Reporting  Act  ("FCRA")  will  remain 
unchanged  for  2001.  Under  1996 
amendments  to  the  FCRA,  the  Federal 
Trade  Commission  is  required  to 
increase  the  $8.00  amount  referred  to  in 
paragraph  (l)(A)(i)  of  Section  612(a)  on 
January  1  of  each  year,  based 
proportionally  on  changes  in  the 
Consumer  Price  Index  ("CPI"),  with 
fractional  changes  rounded  to  the 
nearest  fifty  cents.  The  CPI  increased 
7.75  percent  between  September  1997. 
the  date  the  FCRA  amendments  took 
effect,  and  September  2000.  This 
increase  in  the  CPI  and  the  requirement 
that  any  increase  be  rounded  to  the 
nearest  fifty  cents  results  in  no  change 
in  the  current  maximum  allowable 
charge  of  $8.50. 

EFFECTIVE  DATE:  January  1,  2001. 
ADDRESSES:  Federal  Trade  Commission. 
Washington,  DC  20580.  v 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  B.  Anderson,  Bureau  of 
Economics,  Federal  Trade  Commission. 
Washington.pC  20580.  202-326-3428. 
SUPPLEMENTARY  INFORMATION:  Section 
612(a)(1)(A)  of  the  Fafr  Credit  Reporting 
Act.  as  amended  in  1996,  states  that, 
where  a  consumer  reporting  agency  is 
permitted  to  impose  a  reasonable  charge 
on  a  consumer  for  making  a  disclosure 
to  the  consumer  pursuant  to  Section 
609,  the  charge  shall  not  exceed  $8  and 
shall  be  indicated  to  the  consumer 
before  making  the  disclosure.  Section 
612(a)(2)  goes  on  to  state  that  the 
Federal  Trade  Commission  ("the 
Commission")  shall  increase  the  $8.00 
maximum  amount  on  January  1  of  each 
year,  based  proportionally  on  changes  in 


the  Consumer  Price  Index,  with 
fractional  changes  rounded  to  the 
nearest  fifty  cents. 

The  Commission  considers  the  $8 
amount  referred  to  in  paragraph  (l)(A)(i) 
of  Section  612(a)  to  be  the  baseline  for 
the  effective  ceiling  on  reasonable 
charges  dating  from  the  effective  date  of 
the  amended  FCRA,  i.e.,  September  30. 
1997.  Each  year  the  Commission 
calculates  the  proportional  increase  in 
the  Consumer  Price  Index  (using  the 
most  general  CPI.  which  is  for  all  urban 
consumers,  all  items)  from  September 
1997  to  September  of  the  current  year. 
The  Commission  then  determines  what 
modification,  if  any,  from  the  original 
base  of  $8  should  be  made  effective  on 
January  1  of  the  subsequent  year,  given 
the  requirement  that  fractional  changes 
be  rounded  to  the  nearest  fifty  cents. 

Between  September  1997  and 
September  2000,  the  Consumer  Price 
Index  for  all  urban  consumers  and  all 
items  increased  by  7.75  percent — from 
an  index  value  of  161.2  in  September 
1997  to  a  value  of  173.7  in  September 
2000.  An  increase  of  7.75  percent  in  the 
$8.00  base  figure  would  lead  to  a  new 
figure  of  $8.62.  However,  because  the 
statute  dfrects  that  the  resulting  figure 
be  rounded  to  the  nearest  $0.50,  the 
allowable  charge  should  be  $8.50. 

The  Commission  therefore  determines 
that  the  allowable  charge  for  the  year 
2001  will  remain  unchanged  at  $8.50. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-30811  Filed  12-1-00;  8:45  am] 

BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1639} 

SangStat  Medical  Corp.;  Withdrawal  of 
Approval  of  an  Abbreviated  New  Drug 
Application;  Cyclosporine 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  an  abbreviated  new  drug 
application  (ANDA)  held  by  SangStat 
Medical  Corp.,  6300  Dumbarton  Circle, 
Fremont,  CA  94555  (SangStat).  The 
ANDA  is  for  SangCya  Oral  Solution 
(Cyclosporine  Oral  Solution,  USP) 
Modified,  which  was  the  subject  of  a 
class  II  recall  announced  on  July  10, 
2000.  SangStat  has  agreed  in  writing  to 
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permit  FDA  to  withdraw  approval  of  the 
application  and  has  waived  its 
opportunity  for  a  hearing. 

EFFECTIVE  DATES:  January  3,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Read,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  On  July 
10.  2000,  SangCya  Oral  Solution 
(Cyclosporine  Oral  Solution,  USP) 
Modified,  100  milligrams  per  milliliter, 
was  the  subject  of  a  class  II  recall  under 
21  CFR  part  7  (Ref.  1).  The  recall  of  the 
drug  product,  marketed  under  ANDA 
64-195,  arose  from  data  recently 
submitted  by  SangStat  to  the  agency 
regarding  the  bioavailability  of  the 
product  in  healthy  subjects  when 
administered  with  apple  juice. 
Following  the  recall,  SangStat  notified 
the  agency  in  writing  on  July  21.  2000, 
that  the  company  had  decided  to 
permanently  withdraw  the  product  frova 
the  market.  On  August  4,  2000,  SangStat 
requested  in  writing  that  the  agency 
withdraw  approval  of  ANDA  64-195. 
Subsequently.  SangStat  provided  the 
agency  with  a  full  and  complete  waiver 
of  the  company's  right  to  a  hearing 
under  section  505(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(e))  to  allow  the  agency  to 
complete  the  withdrawal  of  approval 
under  21  CFR  314.150(d). 

Therefore,  under  section  505(e)  of  the 
act  and  under  authority  delegated  to  the 
Director,  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.82),  approval  of 
ANDA  64-195,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  January  3,  2001. 
The  effective  date  of  the  withdrawal  of 
approval  is  intended  to  allow  patients 
the  opportvmity  to  complete  their 
transition  to  another  cyclosporine  drug 
product  (see  Ref.  1).  Thereafter, 
distribution  of  the  product  in  interstate 
commerce  without  an  approved 
application  is  illegal  and  subject  to 
regulatory  action.  Also,  on  the  basis  of 
the  circumstances  described  above  that 
led  to  the  recall  of  the  product  and  its 
subsequent  removal  from  the  market, 
the  agency  will  remove  the  product 
from  the  agency's  list  of  drug  products 
with  effective  approvals,  published 
under  the  title  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations."  This  document  serves  as 
notice  of  the  removal  of  the  product 
covered  by  ANDA  64-195,  SangCya 
Oral  Solution,  from  the  list  of  approved 
drug  products. 


Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
The  document  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  The 
document  is  available  on  the  Internet  at: 
http:www// fda.gov/bhs/topics/ 
ANSWERS/ANSOl  025.html. 

1.  FDA  Talk  Paper  dated  July  10,  2000. 

Dated:  November  21,  2000. 
Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 
[FR  Doc.  00-30773  Filed  12-1-00;  8:45  am]   • 

BILLING  CODE:  3510-22-S 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  000-1601] 

Guidance  for  Industry  and  for  FDA 
Employees  on  Import  Alert  X%6-66; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  the  guidance  entitled 
"hnport  Alert  #66-66,  Detention 
Without  Physical  Examination  of  API's 
That  Appear  To  Be  Misbranded  Under 
502(f)(1)  Because  They  Do  Not  Meet  the 
Requirements  for  the  Labeling 
Exemptions  in  21  CFR  201.122."  This 
document  provides  guidance  for 
industry  and  FDA  employees  on  FDA's 
interpretation  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  and  the 
labeling  exemptions  in  title  21  of  the 
Code  of  Federal  Regulations  regarding 
bulk  chemicals  that  can  be  used  as 
active  pharmaceutical  ingredients 
(API's)  and  may  be  destined  for 
pharmaceutical  processors  formulating 
finished  drug  products.  The  document 
includes  FDA's  guidance  to  industry 
and  FDA  district  offices  for  detention 
without  physical  examination  of  API's 
from  certain  manufacturers. 
DATES:  Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  below)  by  February  2. 
2001.  After  February  2,  2001,  submit 
written  comments  to  the  contact  person 
listed  below. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Import  Alert  #66-66. 


Detention  Without  Physical 
Examination  of  API's  That  Appear  To 
Be  Misbranded  Under  502(f)(1)  Because 
They  Do  Not  Meet  the  Requirements  for 
the  Labeling  Exemptions  in  21  CFR 
201.122"  to  the  Division  of  Import 
Operations  and  Policy  (HFC-170), 
Office  of  Regulatory  Affairs,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
You  may  fax  your  request  to  301-594— 
0413.  Submit  written  comments  on  this 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Comments 
should  be  identified  with  the^docket 
number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thaddeus  J.  Poplawski.  Division  of 
Import  Operations  and  Policy  (HFC- 
170),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-443-6553. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  large  volume  of  bulk  chemicals  that 
can  be  used  as  API's  in  human 
medicines  are  being  offered  for  entry 
into  the  United  States.  In  order  to  be 
used  as  a  pharmaceutical,  an  API  is 
required  to  be  included  in  an  FDA 
approved  new  drug  application  (NDA), 
abbreviated  new  drug  application 
(ANDA).  or  investigational  new  drug 
application  (IND). 

Imported  API's  labeled  for  further 
manufacturing  and  processing  or 
labeled  as  chemical  substances  are 
frequently  destined  for  pharmaceutical 
processors  that  formulate  finished  drug 
products  under  approved  NDA's.  These 
drug  substances,  consigned  to 
individuals  or  processors  who  formulate 
and  distribute  hiunan  drugs,  may  be 
misbranded  imder  section  502(f)(1)  of 
the  act  (21  U.S.C.  352(f)(1)). 

Sponsors  of  IND's  frequently  import 
from  foreign  coimtries  either  the  dosage 
form  or  the  API  for  use  in  laboratory 
research  or  clinical  trials. 

Some  persons  importing  API's  have 
found  that  they  could  obtain  entry  of 
these  articles  if  they  simply  supply  an 
NDA  or  IND  niunber  at  the  point  of 
entry.  FDA  is  advising  its  district  offices 
that  they  should  be  alert  to  the 
possibility  that:  (1)  The  NDA  or  IND 
number  provided  does  not  cover  the 
source  of  the  particular  API  or  (2)  the 
persons  importing  the  API  have  no 
authorization  to  refer  to  the  particular 
NDA  or  IND  number. 


Section  502(f)(1)  of  the  act  provides 
that  API  or  bulk  chemical  that  can  be 
used  as  an  API  must  have  labeling  that 
lists  adequate  directions  for  its  use, 
unless  the  API  is  subject  to  exemptions 
from  labeling  found  in  §  201.122  (21 
CFR  201.122).  If  the  API  appears  not  to 
meet  the  requirements  for  the 
exemptions  in  §  201.122.  and  also  lacks 
labeling  listing  adequate  directions  for 
its  use,  the  article  may  be  subject  to 
refusal  of  admission  under  section 
801(a)(3)  of  the  act  (21  U.S.C.  381(a)(3)) 
because  it  appears  to  be  misbranded 
imder  section  502(f)(1)  of  the  act. 

A.  Exemption  Under  §201.122 

API  labeling  invariably  lacks  adequate 
'  directions  for  use  as  required  by  section 
502(f)(1)  of  the  act.  However,  such  drugs 
may  be  subject  to  an  exemption  imder 
§  201.122.  "rhis  regulation  requires 
specific  labeling  on  the  package  when 
adequate  directions  for  use  are  missing, 
such  as  "Caution:  For  manufacturing, 
processing,  or  repacking." 

However,  the  exemption  under 
§  201.122  will  not  apply  to  a  substance 
intended  for  a  use  in  the  manufacture, 
processing,  or  repacking  of  the  API  that 
causes  the  finished  article  to  be  a  new 
drug,  unless: 

1 .  An  approved  NDA  covers  the 
production  and  delivery  of  the  API  to 
the  application  holder  by  persons 
named  in  the  application;  or 

2 .  If  no  application  is  approved  with 
respect  to  the  API.  the  label  statement 
"Caution:  For  manufactiiring, 
processing,  or  repacking"  is 
immediately  supplemented  by  the 
words  "in  the  preparation  of  a  new  drug 
or  new  animal  drug  limited  by  Federal 
law  to  investigational  use,"  and  the 
delivery  is  made  for  use  only  in  the 
manufacture  of  such  new  drug  or  new 
animal  drug  limited  to  investigational 
use  as  provided  in  21  CFR  part  312  or 
21  CFR  511.1. 

The  API/manufacturer  combinations 
listed  in  Attachment  A  to  Import  Alert 
#66-66  appear  to  represent  importations 
of  API's  to  be  used  for  the  manufacture, 
processing,  or  repacking  of  drugs  that 
the  act  and  regulations  require  to  be  the 
subject  of  an  approved  NDA  or  a  valid 
IND.  However,  either  the  person 
receiving  the  API  or  the  person 
importing  the  API  appears  not  to  meet 
the  statutory  and/or  regulatory  labeling 
requirements.  Further,  it  appears  that 
the  agency  has  never  inspected  the 
declared  manufacturer's  cxurent  good 
manufactiu-ing  practice  for  that 
imported  API. 

B.  Guidance 

FDA's  district  offices  are  provided 
guidance  to  detain,  without  physical 
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examination,  the  API's  from  the 
manufacturers  named  in  the  attachment 
to  this  Import  Alert. 

Districts  may  detain  without  physical 
examination  API's  from  the  persons 
listed  in  Attachment  A  to  Import  Alert 
#66-66  because  it  appears  that  the  API 
is  misbranded  based  on  its  lack  of 
adequate  directions  for  use  as  required 
by  section  502(f)(1)  of  the  act  and  its 
failure  to  meet  the  requirements  of  the 
exemption  found  in  §201.122.  Persons 
importing  these  API's  may  obtain 
release  of  the  detained  articles  if  these 
persons  can  supply  evidence 
establishing  that  the  article  is: 

1.  Intended  for  pharmacy 
compounding  that  meets  the 
requirements  of  section  503A  of  the  act 
(21  U.S.C.  353a),  including  that  the  API: 
(a)  Is  accompanied  by  a  valid  certificate 
of  analysis;  (b)  is  manufactured  by  an 
establishment  registered  under  section 
510  of  the  act  (21  U.S.C.  360);  and  (c) 
does  not  appear  on  a  list  of  drugs 
identified  in  21  CFR  216.24,  that  have 
been  withdrawn  or  removed  from  the 
market  for  reasons  of  safety  or 
effectiveness. 

2.  Intended  for  use  in  the 
manufacture,  processing,  or  repacking  of 
an  over-the-counter  (OTC)  product  or 
prescription  product  that  does  not 
require  an  NDA;  or 

3.  A  new  animal  drug,  or  intended  for 
use  in  the  manufacture,  processing,  or 
repacking  of  a  new  animal  drug,  subject 
to  an  NADA;  and,  therefore,  the  API  is 
not  subject  to  this  import  alert. 

Persons  importing  API's  may  obtain 
release  of  the  detained  articles  by 
supplying  evidence  establishing  that  the 
article  is: 

1 .  Intended  for  use  in  the 
manufacture,  processing,  or  repacking  of 
a  hiunan  drug  that  is  itself  the  subject 

of  an  approved  NDA,  and  that  the  API 
is  from  the  appropriate  source;  or 

2.  It  is  covered  by  IND  requirements 
at  §  312.110(a). 

This  guidance  is  not  intended  to 
address  new  animal  drugs  or 
investigational  new  animal  drugs 
addressed  by  Import  Alert  number  68- 
09.  If  the  imported  API's  are  intended 
for  use  in  an  NADA  or  INAD 
(investigational  new  animal  drug 
notice),  refer  to  Import  Alert  number 
68-09. 

If  the  API's  are  intended  for  the 
compounding  of  finished  drugs  by 
pharmacies,  persons  importing  the  API's 
must  comply  with  the  requirements  in 
section  503  A  of  the  act. 

This  guidance  does  not  apply  to 
excipients  or  API's  intended  for  use  in 
OTC  drugs  or  prescription  drugs  that  do 
not  require  a  new  drug  application. 


n.  Significance  of  Guidance 

This  Level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
regulation  (21  CFR  10.115;  65  FR  56468, 
September  19,  2000).  The  guidance 
represents  the  agency's  current  thinking 
on  the  detention  without  physical 
examination  of  API's  that  appear  to  be 
misbranded  under  502(f)(1)  of  the  act 
because  they  do  not  meet  the 
requirements  for  the  labeling 
exemptions  in  §  201.122.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statutes  and 
regulations. 

This  guidance  document  is  effective 
immediately  because  prior  public 
participation  to  its  implementation  is 
not  feasible  or  appropriate  due  to  the 
risk  to  the  public  health. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  http:// 
wwAv.fda.gov/ora/fiars/ 
ora import_ia6666  .html 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
immediately-in-effect  guidance  by 
February  2,  2001.  After  February  2, 
2001,  submit  written  comments 
regarding  this  guidance  to  the  contact 
person  (address  above).  Such  comments 
will  be  considered  when  determining 
whether  to  amend  the  current  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  27,  2000. 

Dennis  E.  Baker, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  00-30696  Filed  12-1-00;  8:45  araj 
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DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOD-1 595] 

Draft  Guidance  for  Industry  on 
Recommendations  for  Complying  With 
the  Pediatric  Rule;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Recommendations  for 
Complying  With  the  Pediatric  Rule  (21 
CFR  314.55(a)  and  601.27(a))."  The  draft 
guidance  provides  recommendations  for 
sponsors  of  new  drug  applications 
(NDA's)  and  biologies  license 
applications  (BLA's)  on  how  to  meet  the 
requirements  of  the  final  rule  requiring 
manufacturers  to  assess  the  safety  and 
effectiveness  of  new  drugs  and 
biological  products  in  pediatric  patients 
(pediatric  rule). 

DATES:  Submit  written  comments  on  the 
draft  guidance  by  March  5,  2001. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
gmdance  for  industry  are  available  on 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/ index.htm.  Submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  yoiu  requests. 
Submit  written  conunents  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrie  L.  Crescenzi,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
104),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594- 
7337,  FAX  301-827-2520,  e-mail 
crescenzit@cder.fda.gov,  or 
Elaine  C.  Esber,  Center  for  Biologies 
Evaluation  and  Research  (HFM-30), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville.  MD 
20852.  301-«27-0641.  FAX  301- 
827-0644.  e-mail 
esbei@cber.fda  .gov. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 


"Recommendations  for  Complying  With 
the  Pediatric  Rule  (21  CFR  314.55(a)  and 
601.27(a))."  In  the  Federal  Register  of 
December  2.  1998  (63  FR  66632).  FDA 
published  the  pediatric  rule.  Under  the 
pediatric  rule,  applications  for  new 
active  ingredients,  new  indications,  new 
dosage  forms,  new  dosing  regimens,  and 
new  routes  of  administration  must 
contain  a  pediatric  assessment  unless 
the  applicant  has  obtained  a  waiver  or 
deferral  of  pediatric  studies  (21  CFR 
314.55(a)  and  601.27(a)).  The  rule 
became  effective  on  April  1. 1999. 
Under  the  compliance  dates  in  the  final 
rule,  pediatric  assessments  must  be 
included  in  applications  after  December 
2,  2000.  for:  (1)  NDA's;  (2)  BLA's;  and 
(3)  abbreviated  new  drug  applications 
(ANDA's)  that  are  based  on  suitability 
petitions  for  a  change  in  active 
ingredient,  dosage  form,  or  route  of 
administration.  1  This  draft  guidance 
describes  how  the  pediatric  rule  will  be 
implemented.  Areas  covered  include  an 
overview  of  pediatric  assessments, 
pediatric  plans,  waivers  and  deferrals, 
compliance  issues,  pediatric  exclusivity. 
and  the  role  of  FDA's  Pediatric  Advisory 
Subcommittee. 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  regulation  (21  CFR  10.115;  65 
FR  56468,  September  19.  2000).  The 
draft  guidance  represents  the  agency's 
current  thinking  on  how  to  comply  with 
the  pediatric  rule.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 


•  On  November  4, 1999,  FDA  received  a  citizen 
petition  raising  issues  associated  with  the 
relationship  between  the  pediatric  rule  and  ANDA 
suitability  petitions.  The  issues  raised  in  the 
petition  are  still  under  consideration  by  the  agency. 
Therefore,  this  guidance  does  not  address  pediatric 
studies  associated  with  suitability  petitions. 


Dated:  November  22,  2000. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-30697  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1156-N] 

Medicare  Program;  Request  for 
Nominations  for  the  Practicing 
Physicians  Advisory  Council 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  requests 
nominations  from  physician  medical 
organizations  for  individuals  to  serve  on 
the  Practicing  Physicians  Advisory 
Council. 

Section  4112  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  established 
the  Council  to  advise  the  Secretary  of 
the  Department  of  Health  and  Hiunan 
Services  on  proposed  regulations  and 
manual  issuances  related  to  physicians' 
services.  There  will  be  three  Council 
vacancies  on  February  28.  2001. 
EFFECTIVE  DATE:  Nominations  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  provided  below,  no 
later  than  5  p.m.,  E.S.T.,  on  December 
30.  2000. 

ADDRESSES:  Mail  or  deliver  nominations 
to  the  following  address:  Health  Care 
Financing  Administration.  Center  for 
Health  Plans  and  Providers,  Office  of 
Professional  Relations.  Attention:  Paul 
Rudolf.  MD.  JD,  Executive  Director. 
Practicing  Physicians  Advisory  Coimcil. 
Room  435-H.  Hubert  H.  Hmnphrey 
Building.  200  Independence  Avenue. 
SW..  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Rudolf.  MD,  JD,  Executive  Director, 
Practicing  Physicians  Advisory  Coimcil. 
(202) 690-7418. 

SUPPLEMENTARY  INFORMATION:  Section 
4112  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
101-508)  added  a  new  section  1868  to 
the  Social  Security  Act  (the  Act),  which 
established  the  Practicing  Physicians 
Advisory  Coimcil  (the  Council).  The 
Council  advises  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  on  proposed 
regulations  and  manual  issuances 
related  to  physicians'  services.  An 
advisory  committee  created  by  the 
Congress,  such  as  this  one,  is  subject  to 


the  provisions  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2). 

Section  1868(a)  of  the  Act  requires 
that  the  Council  consist  of  15 
physicians,  each  of  whom  must  have 
submitted  at  least  250  claims  for 
physicians'  services  under  Medicare  in 
the  previous  year.  At  least  1 1  Council 
members  must  be  physicians  as  defined 
in  section  1861(r)(l)  of  the  Act,  that  is. 
State-licensed  physicians  of  medicine  or 
osteopathy.  The  other  four  Council 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
chiropractors. 

The  Council  must  include  both 
participating  and  nonparticipating 
physicians,  as  well  as  physicians 
practicing  in  rural  and  underserved 
urban  areas.  In  addition,  section  1868(a) 
of  the  Act  provides  that  nominations  to 
the  Secretary  for  Council  membership 
must  be  made  by  medical  organizations 
representing  physicians. 

This  notice  is  an  invitation  to  all 
organizations  representing  physicians  to 
submit  nominees  for  membership  on  the 
Council.  Current  members  whose  terms 
expire  in  2001  will  be  considered  for 
reappointment,  if  renominated,  subject 
to  the  Federal  Advisory  Committee 
Management  Handbook.  The  Secretary 
will  appoint  new  members  to  the 
Council  fi-om  among  those  candidates 
determined  to  have  the  expertise 
required  to  meet  specific  agency  needs 
and  in  a  manner  to  ensure  appropriate 
balance  of  membership. 

Each  nomination  must  state  that  the 
nominee  has  expressed  a  willingness  to 
serve  as  a  Council  member  and  must  be 
accompanied  by  a  short  resume  or 
description  of  the  nominee's  experience. 
To  permit  an  evaluation  of  possible 
sources  of  conflict  of  interest,  potential 
candidates  will  be  asked  to  provide 
detailed  information  concerning 
fineuicial  holdings,  consultant  positions, 
research  grants,  and  contracts. 

Section  1868(b)  of  the  Act  provides 
that  the  Council  meet  once  each 
calendar  quarter,  as  requested  by  the 
Secretary,  to  discuss  proposed  changes 
in  regulations  and  manual  issuances 
that  relate  to  physicians'  services. 
Council  members  are  expected  to 
participate  in  all  meetings.  Section 
1868(c)  of  the  Act  provides  for  payment 
of  expenses  and  a  per  diem  allowance 
for  Council  members  at  a  rate  equal  to 
payment  provided  members  of  other 
advisory  committees.  In  addition  to 
making  these  payments,  the  Department 
of  Health  and  Human  Services  provides 
management  and  support  services  to  the 
Council. 

Authority:  Section  1868  of  the  Social 
Security  Act  (42  U.S.C.  1395ee):  5  U.S.C. 
App.  2;  and  45  CFR  part  11. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  November  28.  2000. 
Michael  M.  Hash, 

Acting  Administrator,  Health  Care  Financing 

Administration. 

IFR  Doc.  00-30717  Filed  12-1-O0;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  Announced  in  the 
HRSA  Preview;  Correction 

agency:  Health  Resources  and  Services 

Administration. 

ACTION:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  issue 
of  Friday,  July  7.  2000.  make  the 
following  corrections: 

Correction 

In  the  Federal  Register  notice  of 
Friday,  July  7,  2000.  in  Part  III 
"Availability  of  Funds  Announced  in 
the  HRSA  Preview"  of  FR  Doc.  00- 
16874: 

(1)  on  page  42223.  the  grant  category 
beginning  in  the  third  column  under  the 
heading  "Healthy  Start  Initiative 
Eliminating  Disparities  in  Perinatal , 
Health  (CFDA  #93.926E)."  is  amended 
to:  (a)  further  restrict  eligibility  to 
applicants  who  will  establish 
community-based  consortia  of 
individuals  and  organizations 
(including  State  Title  V  agencies, 
consumers  of  project  services,  public 
health  departments,  hospitals, 
community  health  centers,  and  other 
significant  sources  of  health  care 
services)  that  are  appropriate  for 
participation.  Eligibility  remains  open 
to  any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b);  (b)  restrict  project  areas  to  those 
which  target  a  geographic  area  with  high 
annual  rates  of  infant  mortality  within 
a  particular  State,  i.e.,  no  statewide 
programs  will  be  funded  and  (c)  require 
that  grantees  coordinate  their  services 
and  activities  with  State  Title  V 
agencies.  Funding  priorities  and/or 
preferences  will  be  given  only  to 
applicants  who  were  recipients  of 
Healthy  Start  community-based  grants 
awarded  prior  to  July  2000  (details  will 
be  provided  in  the  application 
guidance).  There  will  be  no  special 
considerations.  The  estimated  amount 
of  this  competition  will  be  up  to 


$66,840,000.  It  is  anticipated  that  67 
awards  will  be  made. 

(2)  on  page  42224.  the  grant  category 
beginning  in  the  first  column  under  the 
heading  "Interconceptional  Care  for 
High-Risk  Women  and  Their  Infants 
(CFDA  #93.926K)".  is  amended  to:  (a) 
further  restrict  eligibility  to  applicants 
who  will  establish  community-based 
consortia  of  individuals  and 
organizations  (including  State  Title  V 
agencies,  consumers  of  project  services, 
public  health  departments,  hospitals, 
community  health  centers,  and  other 
significant  sources  of  health  care 
services)  that  are  appropriate  for 
participation.  Eligibility  remains  open 
to  any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b);  (b)  restrict  project  areas  to  those 
which  target  a  geographic  area  with  high 
annual  rates  of  infant  mortality  within 

a  particular  State,  i.e.,  no  statewide 
programs  will  be  funded  and  (c)  require 
that  grantees  coordinate  their  services 
and  activities  with  State  Title  V 
agencies.  Funding  priorities  and/or 
preferences  will  be  given  only  to 
applicants  who  were  recipients  of 
Healthy  Start  community-based  grants 
awarded  prior  to  July  2000  (details  will 
be  provided  in  the  application 
guidance).  There  will  be  no  special 
considerations. 

(3)  on  page  42224,  the  grant  category 
begiiming  in  the  second  column  under 
the  heading  "Improving  Women's 
Health  Through  Screening  and 
Intervention  for  Depression  During  and 
Around  the  Time  of  Pregnancy  (CFDA 
#93.926L)"  is  amended  to:  (a)  further 
restrict  eligibihty  to  applicants  who  will 
establish  community-based  consortia  of 
individuals  and  organizations 
(including  State  Title  V  agencies, 
consumers  of  project  services,  public 
health  departments,  hospitals, 
community  health  centers,  and  other 
significant  sources  of  health  care 
services)  that  are  appropriate  for 
participation.  Eligibility  remains  open 
to  any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b);  (b)  restrict  project  areas  to  those 
which  target  a  geographic  area  with  high 
annual  rates  of  infant  mortality  within 

a  particular  State,  i.e.,  no  statewide 
programs  will  be  funded  and  (c)  require 
that  grantees  coordinate  their  services 
and  activities  with  State  Title  V 
agencies.  Furding  priorities  and/or 
preferences  will  be  given  only  to 
applicants  who  were  recipients  of 
Healthy  Start  community-based  grants 
awarded  prior  to  July  2000  (details  will 
be  provided  in  the  application 
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giiidance).  There  will  be  no  special 
considerations. 

(4)  on  page  42225,  the  grant  category 
beginning  in  the  second  column  under 
the  heading  "Healthy  Start  Initiative 
Eliminating  Disparities  in  Perinatal 
Health  Border  Health  (CFDA 
#93.926N)",  is  amended  to:  (a)  ftirther 
restrict  eligibility  to  applicants  who  will 
establish  community-based  consortia  of 
individuals  and  organizations 
(including  State  Title  V  agencies, 
consumers  of  project  services,  public 
health  departments,  hospitals, 
community  health  centers,  and  other 
signihcant  sources  of  health  care 
services)  that  are  appropriate  for 
participation.  Eligibility  remains  open 
to  any  public  or  private  entity, 
including  an  Indian  tribe  or  bibal 
organization  (as  defined  at  25  U.S.C. 
450b));  (b)  restrict  project  areas  to  those 
which  target  a  geographic  area  with  high 
annual  rates  of  infant  mortality  within 
62  milfes  from  the  Mexican  border  in  a 
particular  State,  i.e.,  no  statewide 
programs  will  be  funded;  and  (c)  require 
that  grantees  coordinate  their  services 
and  activities  with  State  Title  V 
agencies.  Funding  priorities  and/or 
preferences  will  be  given  only  to 
applicants  who  were  recipients  of 
Healthy  Start  commimity-based  grants 
awarded  prior  to  July  2000  (details  will 
be  provided  in  the  application 
guidance).  There  will  be  no  special 
considerations.  The  estimated  amoiant 
of  this  competition  will  be  up  to 
$1,500,000.  It  is  anticipated  that  two 
awards  will  be  made. 

The  amendments  above  conform  to 
changes  made  in  the  Healthy  Start 
program  by  Title  XV  of  Public  Law  106- 
310.  Prospective  apphcants  who  have 
submitted  letters  of  intent  or  requested 
application  materials  have  been  notified 
directly  of  this  withdrawal.  It  is 
anticipated  that  applications  for  all  four 
of  these  competitions  will  be  available 
December  21,  2000.  The  deadline  for 
Letters  of  Intent  will  be  January  15, 
2001 .  The  application  deadline  is  March 
1,  2001.  The  anticipated  project  award 
date  is  June  1,  2001. 

Two  pre-application  conferences  are 
scheduled  for  these  competitions.  The 
first  conference  will  be  held  on  the 
afternoon  of  Wednesday,  December  13, 
2000,  from  1:30-4:00  p.m.,  at  the  Hyatt 
Regency  Washington  on  Capitol  Hill, 
400  New  Jersey  Avenue,  NW, 
Washington,  DC,  20001,  (202)737-1234. 
The  second  conference  will  be  held  on 
Friday,  December  15,  2000,  at  the  Hyatt 
Regency  Dallas  at  Reunion,  300  Reunion 
Blvd.,  Dallas,  TX,  75207-4498, 
(214)651-1234,  Fax:  (214)742-8126. 
Website:  www.hyatt.com.  If  you  plan  to 
attend  either  one  of  these  pre- 


application  conferences,  please  call 
Shirletia  Meredith  at  (301)443-0543. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Hayes  Toliver  or  Beverlv  Wright 
at  301-443-0543  (for  CFDA  #93.926E); 
Madelyn  Renteria  or  Alexandra  Cossi,  at 
301^43-0543  (for  CFDA  #93.926K); 
Janice  Berger  or  John  McGovem  at,  301- 
443-8427(for  CFDA  #93.926L);  or  David 
de  la  Cruz,  at  301-443-8427  (for  CFDA 
#93.926N).  Division  of  Perinatal 
Systems  and  Women's  Health,  Maternal 
and  Child  Health  Bureau,  Health 
Resources  and  Services  Administration, 
Room  llA-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
telephone  1-301-443-8427. 

Dated:  November  29,  2000. 
Claude  Earl  Fox, 
Administrator. 

[FR  Doc.  00-30824  Filed  12-1-00;  8:45  am) 
BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  Announced  in  the 
HRSA  Preview;  Withdrawal 

agency:  Health  Resources  and  Services 
Administration. 

ACTION:  Notice;  withdrawal. 

summary:  In  the  Federal  Register  issue 
of  Friday,  July  7,  2000,  in  Part  III 
"Availability  of  Funds  Annoimced  in 
the  HRSA  Preview"  of  FR  Doc.  00- 
16874,  on  page  42219,  the  grant  category 
beginning  in  the  second  column  under 
the  heading  "Continuing  Education  and 
Development  Cooperative  Agreement  to 
Advance  Education  and  Program/Policy 
Development  in  Maternal  and  Child 
Health  (CFDA  #93.1  IOTP),"  is 
withdrawn  from  competition  while  the 
Agency  is  considering  its  options 
regarding  the  activities  proposed  for 
support.  After  a  decision  is  made, 
another  announcement  will  be 
published  in  the  Federal  Register. 
Prospective  applicants  who  have 
submitted  letters  of  intent  or  requested 
application  materials  from  the  HRSA 
Grants  Application  Center  have  been 
notified  directly  of  this  withdrawal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Galaty  or  Sharon  Adamo,  Office  of 
Program  Development,  Maternal  and 
Child  Health  Bureau,  Health  Resources 
and  Services  Administration,  Room 
llA-22,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
telephone  1-301-443-2778. 


Dated:  November  29.  2000. 
Claude  Earl  Fox, 
Administrator. 

[FR  Doc.  00-30825  Filed  12-1-00;  8:45  am) 
BILUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  Announced  in  the 
HRSA  Preview;  Withdrawal 

agency:  Health  Resources  and  Services 

Administration. 

action:  Notice;  withdrawal. 

SUMMARY:  In  the  Federal  Register  notice 
of  Friday,  July  7,  2000,  in  Part  m 
"Availability  of  Funds  Announced  in 
the  HRSA  Preview"  of  FR  Doc.  00- 
16874,  on  page  42223,  the  grant  category 
begiiuiing  in  the  second  column  under 
the  heading  "The  Perinatal  Systems  and 
Women's  Health  National  Resource 
Center  (CFDA  #93.926D),"  is  withdrawn 
from  competition  while  the  Agency  is 
considering  its  options  regarding  the 
activities  proposed  for  support.  After  a 
decision  is  made,  another 
announcement  will  be  published  in  the 
Federal  Register. 

Prospective  applicants  who  have 
submitted  letters  of  intent  or  requested 
application  materials  from  the  HRSA 
Grants  Application  Center  have  been 
notified  directly  of  this  withdrawal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Wright,  Division  of  Perinatal 
Systems  and  Women's  Health,  Maternal 
and  Child  Health  Biireau,  Health 
Resources  and  Services  Administration, 
Room  llA-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
telephone  1-301^43-8427. 

Dated:  November  29,  2000. 
Claude  Earl  Fox, 
Administrator. 
[FR  Doc.  00-30826  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request,  The  Cardiovascular  Health 
Study  (CHS) 

agency:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart,  Lung,  and  Blood 


Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title:  The  Cardiovascular  Health 
Study.  Type  of  Information  Request: 
Revision.  (OMB  No.  0925-0334).  Need 
and  Use  of  Information  Collection:  This 
study  will  quantify  associations 
between  conventional  and  hypothetical 


risk  factors  and  coronary  heart  disease 
(CHD)  and  stroke  in  people  age  65  years 
and  older.  The  primary  objectives 
include  quantifying  associations  of  risk 
factors  with  subclinical  disease, 
characterize  the  natural  history  of  CHD, 
stroke  and  identify  factors  associated 
with  clinical  course.  The  findings  will 
provide  important  information  on 
cardiovascular  disease  in  an  older  U.S. 
population  and  lead  to  early  treatment 
of  risk  factors  associated  with  disease 
and  identification  of  factors  which  may 
be  important  in  disease  prevention. 


Frequency  of  Response:  twice  a  year 
(participants)  or  once  per  cardiovascular 
disease  event  (proxies  and  physicians); 
Affected  Public:  Individuals.  Types  of 
Respondents:  Individuals  recruited  for 
CHS  and  their  selected  proxies  and 
physicians.  The  aimual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  4,606;  Estimated 
Number  of  Responses  per  respondent: 
4.55;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  1,719. 

There  are  no  capital,  operating,  or 
maintenance  costs  to  report. 


Type  of  respondents 


Participants  , 

Physicians 

Participant  proxies  . 

Total  

•Total  tor  3  years. 


Estimated 

number  of 

respondents 


3.580 
606 
420 


4,606 


T 


Estimated  -             , , 

number  of  re-  :  Average  burden 

sponses  per 
respondent*  . 


5.6 
1.0 
1.0 


4.55 


hours  per 
response 


0.25 
0.10 
0.25 


0.246 


Estimated  total 

annual  burden 

hours 

requested 


1.665 
20 
35 


1,719 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  will 
have  practical  utility;  (2)  The  accuracy 
of  the  agency's  estimate  of  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
data  collection  plans  and  instruments, 
contact  Dr.  Diane  Bild,  Division  of 
Epidemiology  and  Clinical 
Applications,  Epidemiology  and 
Biometry  Program,  NHLBI,  NIH,  II 
Rockledge  Centre,  6701  Rockledge 
Drive,  MSC  7934,  Bethesda,  MD  20892- 
7934,  or  call  non-toll-free  number  (301) 
435-0707,  or  e-mail  your  request, 
including  your  address  to:  bild@nih.gov. 

DATES:  Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  2,  2001. 


Dated:  November  16,  2000. 
Peter  Savage, 

Acting  Director.  Division  of  Epidemiology  and 
Clinical  Applications,  National  Heart,  Lung, 
and  Blood  Institute. 
[FR  Doc.  00-30713  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 


Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  •  applications . 

NAG-1:  A  Non-steroidal  Anti- 
Inflammatory  Drug  Related  Gene 
Which  Has  Anti-Tumorigenic 
Properties 

Thomas  E.  Eling,  Seimg  Joon  Baek 

(NIEHS) 
DHHS  Reference  No.  E-1 70-00/0  filed 

08  Sep  2000 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rodrigur@od.nih.gov 

Non-steroidal  anti-inflammatory 
drugs  (NSAIDs)  are  widely  used  in  the 
treatment  of  inflammatory  disease,  and 
their  anti-inflammatory  effects  are 
believed  to  result  frt)m  their  ability  to 
inhibit  the  formation  of  prostaglandins 
by  prostaglandin  H  synthase  (COX). 
Two  forms  of  prostaglandin  H  have  been 
identified,  COX-1  and  COX-2.  The 
former  seems  to  be  constitutively 
expressed  in  a  variety  of  tissues  while 
the  high  expression  of  the  latter  has 
been  reported  in  colorectal  tumors. 
NSAIDs  have  been  shown  to  be  effective 
in  reducing  hiunan  colorectal  cancers 
and  possibly  breast  and  lung  cancers. 
While  the  exact  mechanism(s)  by  which 
NSAIDs  function  has  not  been 
elucidated,  they  could  potentially  play 
a  critical  role  in  detecting,  diagnosing 
and  treating  inflammatory  diseases  as 
well  as  cancer.  The  present  invention 
relates  to  screening  methods  for  the 
identification  of  agonistic  and/or 
antagonistic  agents  for  the  activation  of 
the  promoter  region  of  NAG-1. 
Additional  claims  are  directed  to  1 )  the 
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DNA  sequence  of  NAG-1,  2) 
compositions  containing  the  NAG-1 
sequence  and  3)  methods  for  treating 
cancer  patients  using  NAG-1 . 

Novel  MHC  Class  II  Restricted  T  Cell 
Epitopes  from  the  Cancer  Antigen,  NY- 
ESO-1 

DHHS  Reference  No.  E-090-00/0  filed 
28  Jan  2000  and 

MHC  Class  II  Restricted  CD4+  T  Cell 
Epitopes  From  NY-ESQ-l  Presented  by 
DP 

DHHS  Reference  No.  E-227-00/0  filed 

29  Sep  2000 
Wang  et  al.  (NCI) 
Licensing  Contact:  Elaine  White:  301/ 

496-7056  ext.  282;  e-mail: 

gesee@od.nih  .gov 

NY-ESO-1  is  a  known  tumor  antigen 
which  is  expressed  on  a  broad  range  of 
tumor  types,  including  melanoma, 
breast,  bladder,  ovarian,  prostate,  head 
and  neck  cancers,  neuroblastoma,  and 
small  cell  lung  cancer.  The  above- 
referenced  inventions  embody  the 
identification  of  a  number  of  novel 
immunogenic  peptide  epitopes,  and 
analogs  thereof,  which  are  derived  from 
the  NY-ESO-1  tumor  antigen. 

DHHS  Reference  No.  E-090-00/0 
serves  to  identify  novel  MHC  Class  11 
restricted  epitopes  of  NY-ESO-l  which 
are  recognized  by  CD4+  T  cells.  DHHS 
Reference  No.  E-227-00/0  embodies  the 
identification  of  two  additional 
immunogenic  peptide  epitopes  of  NY- 
ESO-1  .  The  latter  two  epitopes  are 
presented  by  HLA-DP4,  a  prevalent 
MHC  Class  II  allele  present  in  43-70% 
of  Caucasians.  The  inventors  also 
determined  that  the  DP  allele  is  highly 
associated  with  the  NY-ESO-1  antibody 
production.  In  addition,  one  of  these 
epitopes  has  dual  HLA  A2  and  DP4 
specificity,  thereby  has  the  potential  to 
generate  both  CD4+  and  CD8+  tumor 
specific  T  cells.  These  epitopes  may  be 
of  great  value  as  prophylactic  and/or 
therapeutic  cancer  vaccines  for  use 
against  a  number  of  common  cancers. 

T-Cell  Epitope  of  MAGE-12  and 
Related  Nucleic  Acids,  Vectors,  Cells, 
Compositions,  and  Methods  of  Inducing 
an  Immune  Response  to  Cancer 

Monica  Panelli,  Francesco  Marincola, 

Maria  Bettinotti  (NCI) 
DHHS  Reference  No.  E-056-00/0  filed 

03  Mar  2000 
Licensing  Contact:  Elaine  White;  301/ 

496-7056  ext.  282;  e-mail: 

gesee@od.nih  .gov 

The  current  invention  embodies  the 
identification  of  a  T-cell  epitope  &t)m 
the  cancer-specific  antigen  MAGE-12. 
The  MAGE  family  of  genes  encodes 
hiunan  tumor  specific  antigens  (TSA), 


and  various  genes  of  this  family  are 
expressed  by  tumors  of  different 
histologies  (melanoma,  lung,  colon, 
breast,  laryngeal  cancer,  sarcomas, 
certain  leukemias)  and  not  by  normal 
cells  (except  testis  and  placenta).  The 
MAGE-1 2  peptide  which  is  the  subject 
of  the  current  invention  is  a  specific 
epitope  within  MAGE-12  (residuesl70- 
1 78)  which  is  recognized  by  tumor 
infiltrating  lymphocytes  in  the  context 
of  HLA-Cw0702  (a  common  HLA  type 
in  the  Caucasian  population).  This  T- 
cell  epitope  is  advantageous  in  that  it 
represents  a  novel  tumor  rejection 
antigen  for  use  as  a  peptide  vaccine 
against  melanoma  or  other  cancer  types 
expressing  MAGE-12  and  may  therefore 
be  of  great  value  for  use  in  cancer 
immunotherapy. 

Secreted  Frizzled  Related  Protein, 
sFRP,  Fragments  and  Methods  of  Use 
Thereof 

JS  Rubin,  A  Uren  (both  of  NCI),  and  F 
Reichsman,  S  Cumberledge 

Serial  No.  09/546,043  filed  10  April  00 

Licensing  Contact:  Susan  S.  Rucker; 
301/496-7056  ext  245;  e-mail: 
ruckers@od.  nih  .gov 

This  application  relates  to  signal 
transduction  pathways  and 
mechanisms.  More  particularly,  the 
application  describes  various  active 
fragments  of  the  secreted  Wnt  binding 
protein  sFRP-1  (secreted  fVizzled 
flelated  Protein-l).  The  sFRP-1 
fragments  described  are  capable  of 
binding  to  Wnt  and  therefore  are  able  to 
modulate  Wnt  activity.  The  fragments 
may  or  may  not  contain  the  cysteine 
rich  domain  (CRD)  of  sFRP-1  suggesting 
that  the  CRD  is  not  essential  for  Wnt 
binding.  In  addition,  in  contrast  to 
earlier  findings  employing  higher  levels 
of  sFRP-1,  the  ability  of  sFRP-1  to 
enhance  Wnt  signaling  at  low  levels  is 
also  described  suggesting  biphasic 
regulation  of  Wnt  signaling  by  sFRP-1. 
The  sFRP-1  fragments  described  herein 
may  be  useful  in  the  further  study  of 
Wnt  signaling  as  well  as  targets  for  the 
development  of  small  molecides  which 
can  modulate  Wnt  signaling.  PHS  also 
owns  additional  intellectual  property 
related  to  sFRP-1  which  is  described  in 
US  Patent  Application  Serial  Nimiber 
09/087,031  and  which  has  been 
published  as  WO  98/54325  (12/03/ 
1998). 

This  work  has  appeared,  in  part,  in 
Uren,  A  et  al.  JBC  275(6):  4374-4382 
(Feb  11.  2000). 


Dated:  November  22,  2000. 
lack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
|FR  Doc.  00-30714  Filed  12-1-00;  8:45  am] 
BILUNO  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGE^4CY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  J.  R.  Dixon.  Ph.D.,  at  the 
Office  of  Technology  Tremsfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804  (telephone  301/ 
496-7056  ext  206;  fax  301/402-0220;  e- 
mail:  jd212g@nih.gov).  A  signed 
Confidential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 

Entitled:  "Discovery  of  Gene 
Expressed  in  Many  Cancers  and  Only 
Normal  Testis" 

Inventors:  Drs.  Ira  H.  Pastan  (NCI). 
Xiu  F.  Uu  (NCI),  Byungkook  Lee  (NCI) 
and  Lee  J.  Helman  (NCI). 

DHHS  Ref.  No.  E-161-00/0  Filed: 
September  1 ,  2000. 

Large  nimibers  of  expressed  sequence 
tags  (EST's)  have  been  cloned  from 
various  normal  and  cancer  tissues. 
Cancer-testis  antigens  are  a  distinct 
class  of  differentiation  antigens  that 
have  a  restricted  pattern  of  expression 
in  normal  tissues.  These  genes  are 
primarily  expressed  in  the  primitive 
germ  cells,  spermatogonia,  in  the 
normal  testis.  Malignant  transformation 
is  often  associated  with  activation  or 
derepression  of  silent  Cancer-testis 
genes,  and  this  results  in  the  expression 
of  Cancer-testis  antigen  in  a  variable 
proportion  of  a  wide  range  of  human 
tumors.  Three  related  genes,  termed 
XAGEs.  were  recently  identified  by 
homology  walking  using  the  dbEST 
database. 

The  XAGE-1  gene  is  a  human  X- 
linked  gene  that  is  strongly  expressed  in 


normal  testis,  Ewing's  sarcoma,  alveolar 
rhabdomyosarcoma,  as  well  as  breast 
cancer  and  other  cancers  [e.g.,  lung 
carcinoma,  prostate  adenocarcinoma, 
ovarian  carcinoma,  pancreatic 
adenocarcinoma,  glioblastoma,  etc.). 
The  largest  open  reading  frame  of  the 
XAGE-1  transcript  encodes  a  putative 
protein  of  16.3  kD  {pl6)  with  a  potential 
transmembrane  domain  at  the  amino 
terminus.  In  addition,  the  XAGE-1 
transcript  contains  a  second  ATG  in  the 
reading  frame  corresponding  to  residue 
66,  which  would  encode  a  9  kD  protein 
{p9).  In  vitro  transfection  experiments 
using  293T  cells  have  revealed  a  9  kD 
protein.  However,  the  size  of  the  protein 
expressed  endogenously  is  not  yet 
known.  XAGE-1  shares  homology  with 
GAGE/PAGE  proteins  in  the  C-terminal 
end. 

The  invention  relates  to  the  fact  that 
the  XAGE-1  gene  is  expressed  in  a 
number  of  human  cancers,  specifically: 
prostate,  pancreatic,  and  ovarian 
cancers,  as  well  as  a  large  percentage  of 
breast  and  lung  tumors.  The  protein  p9 
and  pi 6,  immunogenic  fragments 
thereof,  analogs  of  these  proteins,  and 
nucleic  acids  encoding  these  proteins, 
fragments,  or  analogs,  can  be 
administered  to  persons  with  XAGE-1 
expressing  cancers  to  raise  or  augment 
an  immune  response  to  the  cancer.  The 
invention  further  provides  nucleic  acid 
sequences  encoding  the  protein,  as  well 
as  expression  vectors,  host  cells,  and 
antibodies  to  the  proteins.  Further,  the 
invention  provides  immunoconjugates 
that  comprise  an  antibody  to  pi 6  or  to 
p9,  and  an  effector  molecule,  such  as  a 
label,  a  radioisotope,  or  a  toxin.  The 
invention  also  provides  methods  of 
inhibiting  the  growrth  of  XAGE-1 
expressing  cells  by  contacting  them 
with  immunoconjugates  of  an  anti-p9  or 
pl6  antibody  and  a  toxic  moiety.  The 
invention  also  provides  kits  for  the 
detection  of  p9  or  pl6  proteins  in  a 
sample.  The  XAGE-1  gene  and  encoded 
protein  could  be  of  value  in  the 
development  of  a  cancer  diagnostic  and 
cancer  immunotherapy. 

The  above  mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 

Dated:  November  22,  2000. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
B-  Transfer,  Office  of  Technology  Transfer. 
[PR  Doc.  00-.30716  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 

Date:  December  1,  2000. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Irui,  Bethesda,  MD 
20017. 

Contact  Person:  Eric  H  Brown,  Scientific 
Review  Administrator,  Review  Branch,  Room 
7204.  Division  of  Extramural  Affairs. 
National  Heart,  Lung,  and  Blood  Institute. 
National  Institutes  of  Health,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  22,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(PR  Doc.  00-30711  Filed  11-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the"  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis,  Panel.  ZDKl  GRB-B(|3)M. 

Date:  December  4,  2000. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.  Rm  645,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Ned  Feder,  Scientific 
Review  Administrator.  Review  Branch.  DEA 
NIDDK,  Room  645,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-8890. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name:  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-B(I2)S. 

Date:  December  15,  2000. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd,  Rm  645,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact-Person:  Ned  Feder,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  Room  645,  6707  Democracy 
Boulevard.  National  Institutes  of  Health. 
Bethesda.  MD  20892,  (301)  594-8890. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHSJ 

Dated:  November  27,  2000. 
Anna  SnouCfer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[PR  Doc.  00-30708  Piled  12-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Dental  and  Craniofacial 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c){6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Dental  & 
Craniofacial  Research,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Institute  of  Dental  and 
Craniofacial  Research,  Gene  Therapy  & 
Therapeutics  &  Molecular  Structural  Biology 
Section. 

Date:  December  7-8,  2000. 

Closed:  December  7,  2000,  8:30  a.m.  to  9 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  NIH,  Building  30,  Room  132, 
Bethesda.  MD  20892. 

Closed:  December  7,  2000,  4:20  p.m.  to  6 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  NIH,  Building  30,  Room  132, 
Bethesda.  MD  20892. 

Open:  December  8,  2000,  8:30  a.m.  to  11:55 
a.m. 

Agenda:  Laboratory  Tours,  Poster 
Presentations. 

Place:  NIH.  Building  30,  Room  132, 
Bethesda,  MD  20892. 

Closed:  December  8,  2000,  12:05  p.m.  to 
4:30  p.m. 

Agenda:  To  review  and  evaluate  meeting 
Report  Formulation,  Exit  Interviews. 

Place:  NIH,  Building  30.  Room  132, 
Bethesda.  MD  20892. 


Contact  Person:  Wendy  A.  Liffers,  ID, 
Director,  Office  of  Science  Policy  &  Analysis, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  31  Center  Drive,  Rm.  5B55,  Bethesda, 
MD  20892-2190. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  November  22.  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[PR  Doc.  00-30709  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  12  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  John  R.  Lymangrover, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg.. 
Room  5As25N,  Bethesda,  MD  20892,  301-  ' 
594-4952. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  20,  2000. 

Time:  2  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg.,  Rm  5As.25u, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 


Contact  Person:  Tracy  A.  Shahan, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg., 
Room  5AS25H,  Bethesda,  MD  20892,  301- 
594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  November  22,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  00-30710  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  National 
Toxicology  Program  (NTP)  Board  of 
Scientific  Counselors  Meeting;  Review 
of  Nominations  for  Listing  in  the  10th 
Report  on  Carcinogens:  Revised 
Preliminary  Agenda  and  Review  Order 

This  notice  provides  updated 
information  and  notes  changes  for  the 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Report  on  Carcinogens 
(RoC)  Subcommittee  to  be  held  on 
December  13,  14,  &  15,  2000,  at  the 
VVyndham  City  Center,  1143  New 
Hampshire  Ave.,  NW,  Washington,  DC 
20037.  On  December  13,  registration 
will  begin  at  9:00  am  and  the  meeting 
will  begin  at  9:30  am.  On  December  14 
&  15,  the  meeting  will  begin  at  8:30  am. 
Pre-registration  is  not  required; 
however,  persons  requesting  time  to 
make  oral,  public  comments  are  asked 
to  notify  Dr.  Mary  S.  Wolfe,  Executive 
Secretary,  prior  to  the  meeting  (contact 
information  given  below). 

Background 

This  meeting  covers  the  peer  review 
of  nominations  for  listing  in  the  10th 
RoC,  and  includes  opportunity  for 
public  input.  An  earlier  notice  of  this 
meeting,  which  included  information 
about  the  nominations,  review  order, 
solicitation  of  oral  and  written 
comments,  and  how  to  secure 
background  documents  for  the 
nominations,  was  published  in  the 
Federal  Register  (October  17,  2000, 
Volume  65,  Number  201,  Pages  61352- 
61354). 

Changes  in  Review  Order 

While  the  agenda  for  this  meeting 
remains  preliminary,  the  order  of  the 
review  as  published  in  the  previous 
notice  has  been  altered  as  follows:  the 
review  of  Chloramphenicol  changes 
from  six  to  five;  Talc  (Asbestiform  and 


Non-Asbestiform)  changes  on  the 
agenda  from  nimiber  seven  to  number 
six;  and  Estrogens,  Steroidal  changes 
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from  number  five  to  number  seven  for 
review.  Summary  data  and  the  revised, 
preliminary  order  for  review  of  the 


nominations  are  listed  in  the  table 
below: 


Summary  Data  for  Nominations  to  be  Reviewed  at  the  Meeting  of  the  NTP  Board  of  Scientific  Counselors' 
Report  on  Carcinogens  Subcommittee— December  13,  14,  &  15,  2000 


Nomination  to  be  reviewed/cas  number 

Broad  Spectmm  UV  Radiation  and  UVA,   UVB 

and  UVC. 
Chloramphenlcol/(56-75-7)  

Estrogens,  Sterodlal  

Metallic  Nickel  &  Nickel  Alloys  

Methyleugenol/(93-15-2)  

|l 

Talc/(  14807-96-6)      (Asbestifomi      and      (Non- 
Asbestlform). 


Primary  uses  or  exposures 


Solar  and  artificial  sources  of  ultraviolet  radiation 
Used  widely  as  an  antibiotic  since  the  1950s  


To  be  reviewed  for 


Trichloroethylene  (TCE)/(79-01-6) 
Wood  Dust 


The  RoC  Subcommittee  will  provide 
separate  recommendations  for  each  of 
the  agents,  substances,  mixtures  or 
exposure  circumstance  listed  in  the 
table  above.  This  includes  separate 
recommendations  for  Broad  Spectrum 
UV  Radiation  and  for  UVA,  for  UVB, 
and  for  UVC;  for  Metallic  Nickel  and  for 
Nickel  Alloys,  and  for  Talc  Asbestiform 
and  for  Talc  Non-Asbestiform. 

The  agenda  and  a  roster  of 
Subcommittee  members  is  available  on 
the  NTP  web  homepage  at  http://ntp- 
server.niehs.nih.gov/  and  upon  request 
from  Dr.  Wolfe  (Dr.  Mary  S.  Wolfe,  P.O. 
Box  12233.  A3-07,  Research  Triangle 
Park,  NC  27709  (telephone  919/541- 
3971;  FAX  919/541-0295;  email 
wolfe@niehs.nih.gov).  Simimary 
minutes  for  the  previous  meeting  are 
available  on  the  NTP  web  homepage 
and  upon  request  from  Dr.  Wolfe. 

Dated:  November  21.  2000. 
Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Services. 

[FR  Doc.  00-30712  Filed  12-1-00;  8:45  am] 
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Estrogens  are  widely  used  in  post-menopausal 
therapy  and  in  oral  contraceptives  for  women. 

Widely  used  in  commercial  applicatrans  for  over 
100  years. 

Flavoring  agent  used  in  jellies,  baked  goods, 
nonalcholoic  beverages,  chewing  gum,  candy, 
and  ice  cream.  Also  used  as  a  fragrance  for 
many  perfumes,  lotions,  detergents  and  soaps. 

Asbestiform -tate  (i.e.  talc  containing  Asbestiform 
fit)ers)  occurs  in  various  geological  settings 
around  the  world.  Occupational  exposure  oc- 
curs during  mining,  milling  and  processing. 
Non-ast)estifom  tate  (i.e.  tak:  not  containing 
asbestiform  fibers)  occurs  in  various  geological 
settings  around  the  worid.  Occupational  expo- 
sure occurs  during  mining,  milling  and  proc- 
essing. Exposure  to  general  population  occurs 
through  use  of  products  such  as  cosmetics. 

Trichloroethylene  is  widely  used  as  a  solvent  with 
80-90%  used  woridwide  for  degreasing  metals.  . 

It  is  estimated  that  at  least  two  million  people  are 
routinely  exposed  occupationally  to  wood  dust 
woridwide.  Non-occupational  exposure  also  oc- 
curs. The  highest  exposures  have  generally 
been  reported  in  wood  fumiture  and  cabinet 
manufacturer,  especially  during  machine  sand- 
ing and  similar  OF>erations. 


Listing  in  the  10th  Re- 
port. 

Listing  in  the  10th  Re- 
port. 
I  Listing  in  the  10th  Re- 
port. 

Listing  in  the  1 0th  Re- 
port. 

Listing  in  the  10th  Re- 
port. 


Listing  in  the  10th  Re- 
port. 


Tentative 
review  order 


Upgrade  to  Known 


1 

5 

7 
4 
3 


Listing  in  the  10th  Re- 
port. 


2 

8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Request 
for  Comments  on  Substances 
Nominated  to  the  National  Toxicology 
Program  (NTP)  for  Toxicoiogical 
Studies  and  on  the  Testing 
Recommendations  Made  by  the  NTP 
Interagency  Committee  for  Chemical 
Evaluation  and  Coordination  (ICCEC) 

Summary 

The  National  Toxicology  Program 
(NTP)  routinely  solicits,, accepts  and 
reviews  for  consideration  nominations 
for  toxicoiogical  studies  to  be 
vmdertaken  by  the  Program  on 
substances  of  potential  human  health 
concern.  Nominations  are  solicited 
widely  from  Federal  agencies,  the 
public,  and  other  interested  parties  and 
those  received  undergo  several  levels  of 
review  before  toxicoiogical  studies  are 
designed  and  implemented.  The  NTP 
Interagency  Committee  for  Chemical 
Evaluation  and  Coordination  (ICCEC) 


serves  as  the  first  level  of  review  for 
NTP  nominations.  At  the  October  27, 
2000  ICCEC  meeting,  18  new 
nominations  were  reviewed  and  testing 
recommendations  were  made.  As  part  of 
an  effort  to  inform  the  public  and  to 
obtain  input  for  consideration  when 
selecting  chemicals  for  evaluation,  the 
NTP  routinely  seeks  public  comment  on 
(Ij  substances  nominated  to  the  Program 
for  toxicoiogical  studies  and  (2)  the 
testing  recommendations  made  by  the 
ICCEC.  This  announcement  provides 
brief  backgroimd  information  about  the 
nomination  of  substances  for  NTP 
study;  presents  the  ICCEC's  testing 
recommendations  from  the  October  27, 
2000  meeting;  solicits  public  comment 
on  those  nominations  and 
recommendations;  and  requests  the 
submission  of  additional  relevant 
information  for  consideration  by  the 
NTP  in  its  subsequent  evaluation  of  the 
nominations. 

Background 

The  NTP  actively  seeks  to  identify 
and  select  for  study  chemicals  and 
agents  with  the  highest  potential  for 
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adversely  impacting  public  health.  The 
nomination  process  is  open  to  all 
interested  parties  and  substances 
selected  for  study  generally  fall  into  two 
broad  overlapping  categories:  (1)  Those 
substances  of  greatest  concern  for  public 
or  occupational  health  based  on  the 
extent  of  human  exposure  and  suspicion 
of  toxicity;  and  (2)  substances  for  which 
toxicological  data  gaps  exist  and 
additional  studies  would  aid  in 
assessing  potential  human  health  risks 
by  facilitating  cross-species 
extrapolation  and  evaluation  of  dose- 
response  relationships.  Particular 
assistance  is  also  sought  for  the 
nomination  of  studies  that  permit  the 
testing  of  hypotheses  to  enhance  the 
predictive  ability  of  future  NTP  studies, 
address  mechanisms  of  toxicity,  or  fill 
significant  gaps  in  the  knowledge  of  the 
toxicity  of  chemicals  or  classes  of 
chemicals.  Substances  may  be  studied 
for  a  veiriety  of  health-related  effects, 
including  but  not  limited  to 
reproductive  and  developmental 
toxicity,  genotoxicity,  immunotoxicity, 
metabolism  and  disposition,  as  well  as 
carcinogenicity.  Selections  for  NTP 
testing  also  consider  legislative 
mandates  that  require  responsible 
manufacturers  to  evaluate  their  own 
chemicals  or  agents  for  health  and 
environmental  effects.  The  possible 
human  health  consequences  of 
anticipated  or  known  human  exposure, 
however,  remain  the  over-riding  factor 
in  the  decision  to  study  a  particular 
chemical  or  agent. 

The  review  and  selection  of 
substances  nominated  for  study  is  a 
multi-level  process.  A  broad  range  of 
concerns  are  addressed  during  this 
process  through  the  participation  of 
representatives  from  Federal  agencies, 
the  NTP  Board  of  Scientific 
Coimselors — an  external  scientific 
advisory  body,  the  NTP  Executive 
Committee— the  NTP  Federal 
interagency  policy  body,  and  a  public 
comment  period.  This  process  is 
described  in  further  detail  in  a  March  2, 
2000  Federal  Register  Announcement 
(Volume  65,  Niunber  42,  pages  11329- 
11331).  As  a  result  of  this  multi-step 


evaluative  process  for  NTP  nominations, 
the  Program  receives  appropriate 
direction  and  guidance  to  ensure  that 
it's  testing  program  addresses 
toxicological  concerns  relative  to  all 
areas  of  public  health,  and  furthermore, 
that  there  is  balance  among  the  types  of 
substances  selected  for  study  (e.g., 
industrial  chemicals,  consumer 
products,  therapeutic  agents,  etc.).  As 
such,  it  must  be  recognized  that  for  any 
given  committee  review,  the  substances 
being  considered  for  new  testing  do  not 
necessarily  reflect  the  overall  balance  of 
substances  historically  or  currently 
being  evaluated  by  NTP  in  it's  testing 
program.  For  further  information  on 
NTP  studies  (previous  or  in  progress) 
visit  the  NTP  web  page  at  the  URL  listed 
at  the  end  of  this  announcement. 

Nominated  Substances  and  ICCEC 
Review 

The  NTP  Interagency  Committee  for 
Chemical  Evaluation  and  Coordiiiation 
(ICCEC)  is  composed  of  representatives 
from  the  Agency  for  Toxic  Substances 
and  Disease  Registry,  Consumer  Product 
Safety  Commission,  Department  of 
Defense,  Environmental  Protection 
Agency,  Food  and  Drug 
Administration's  National  Center  for 
Toxicological  Research,  National  Cancer 
Institute,  National  Institute  of 
Environmental  Health  Sciences, 
National  Institute  for  Occupational 
Safety  and  Health,  National  Library  of 
Medicine,  and  the  Occupational  Safety 
and  Health  Administration.  As  part  of 
the  review  and  selection  process  for 
nominations,  the  ICCEC  meets  once  or 
twice  annually  to  review  and  evaluate 
the  nominations  and  to  make  testing 
recommendations  with  respect  to  both 
specific  types  of  studies  and  testing 
priorities.  At  its  meeting  on  October  27, 
2000,  the  ICCEC  reviewed  18  new 
nominations  for  NTP  studies.  For  15  of 
these  nominations,  pharmacokinetic, 
toxicity,  and/or  carcinogenicity  studies 
were  recommended.  A  testing 
recommendation  for  three  nominations 
was  deferred  pending  receipt  of  (1) 
additional  information  or  data  fi^m  the 
nominator  or  other  organizations  on 
related  studies  completed,  anticipated 


or  in  progress,  or  (2)  additional 
information  on  production,  exposure, 
use  patterns,  and  regulatory  needs.  The 
nominated  substances  with  CAS 
numbers,  nomination  source,  types  of 
studies  recommended,  study  rationale 
and  other  information  are  given  in  the 
attached  tables. 

Request  for  Comment 

Interested  parties  are  encouraged  to 
provide  comments  or  supplementary 
information  on  the  nominated 
substances  and  recommendations 
identified  in  this  aimouncement.  The 
NTP  would  welcome  receiving 
toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies,  as  well  as 
information  on  current  production 
levels,  human  exposure,  use  patterns, 
environmental  occurrence,  or  public 
health  concerns  for  any  of  the 
substances  listed  in  the  attached  tables. 
Comments  or  information  should  be 
sent  to  Dr.  Scott  Masten  at  the  address 
given  below  within  60  days  of  the 
publication  date  of  this  aimouncement. 
Persons  responding  to  this  request  are 
asked  to  include  their  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail 
address  and  sponsoring  organization  (if 
any)  with  the  submission.  An  electronic 
copy  of  this  announcement  as  well  as 
further  information  on  the  NTP  and  the 
NTP  Chemical  Nomination  and 
Selection  Process  can  be  accessed 
through  the  NTP  web  site.  The  URL  for 
the  NTP  homepage  is  http://ntp- 
server.niehs.nih.gov. 

Contact  may  be  made  by  mail  to  Dr. 
Scott  Masten,  NIEHS/NTP,  P.  O.  Box 
12233,  Research  Triangle  Park,  North 
Carolina  27709;  by  telephone  at  (919) 
541-5710;  by  FAX  at  (919)  558-7067;  or 
by  email  to  masten@niehs.nih.gov. 

Dated:  November  20,  2000. 
Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 

Attachment — Substances  Nominated  to 
the  NTP  for  Study  and  Testing 
Reconunendations  Made  by  the  ICCEC 
on  October  27,  2000 


Table  l  .—Substances  Recommended  for  Testing 


Substance  [CAS  Numt>er] 


Aluminum  complexes 
found  in  drinking  water, 
Aluminum  fluoride, 
[7784-18-1],  Aluminum 
citrate,  [31142-56-Oj. 


Nominated  by 


Environmental  Protection 
Agency;  National  Insti- 
tute of  Environmental 
Health  Sciences. 


ICCEC  recommendations 


Long-term  drinking  water  studies  to  ad- 
dress pharmacokinetics,  neurotoxicity, 
bone  devetopment,  and  reproduction 
and  developmental  toxicity. 


— Consider  testing  In  transgenk;  animal 
models  of  neurodegenerative  disease. 


Study  rationale;  other  information 


Drinking  water  contaminants  with  a  high 
health  research  priority;  known 
neurotoxicity  of  aluminum;  need  for  bet- 
ter understanding  of  pharmacokinetics 
and  toxk:ity  of  aluminum  species  occur- 
ring in  drinking  water. 


TABLE  1  .—SUBSTANCES  RECOMMENDED  FOR  TESTING— Continued 


Substance  [CAS  Number] 


Bilberry  fruit  extract, 
[84082-34-8]. 


Black  cohosh, 
1] 


[84776-26- 


Blue-Green  algae  (dietary 
supplements  and  se- 
lected toxins). 


Cefuroxime,  [55268-75-2] 


Clarithromycin,  [81103-11- 
9]. 


D&C  Red  No  27,  [13473- 
26-2]  and  D&C  Red  No. 
28,  [18472-87-2]. 


N,N-Dimethyl-p-toluidine, 
[99-97-8]. 


Lemon  Oil,  [8008-56-8] 
and  Lime  Oil,  [8008-26- 
2]. 


Local  anesthetics  that  me- 
tabolize to  2,6-xylidine  or 
o-toluidine,  Bupivacaine. 
[38396-39-3], 
Prilocaine,  [721-50-6]. 

Microcystin-LR,  [101043- 
37-2]. 


Organotins  occurring  in 
drinking  water, 
Monomethyltin  tri- 
chloride, [993-16-8], 
Dimethyltin  dichloride, 
[753-73-1],  Monobutyltin 
trichloride,  [1118-46-3], 
Dibutyltin  dichloride, 
[683-18-1]. 


All-frarjs-retinyl  palmitate, 
[79-81-2]. 


Nominated  by 


ICCEC  recommendations 


Study  rationale;  other  infonnation 


National  Cancer  Institute     —In  vitro  and  in  vivo  genotoxicity  testing  .. 


National  Cancer  Institute; 
National  Institute  of 
Environmental  Health 
Sciences. 


National  Cancer  Institute 


Food  and  Drug  Adminis- 
tration. 


Food  and  Drug  Adminis- 
tration. 


Food  and  Drug  Adminis- 
tration. 


National  Cancer  Institute 


Food  and  Drug  Adminis- 
tration. 


Private  Individual;  Na- 
tional Institute  of  Envi- 
ronmental Health 
Sciences. 

National  Institute  of  Envi- 
ronmental Health 
Sciences. 


Environmental  Protection 
Agency;  National  Insti- 
tute of  Environmental 
Health  Sciences. 


Food  and  Drug  Adminis- 
tration. 


-Subchronic  toxicity  testir>g  in  young  and 
aged  female  animals. 


— Two-generation  reproductive  and  devel- 
opmental toxicity  study. 

— Subchronic  toxicity  and  neurotoxicity 
studies  of  commercial  blue-green  algae 
dietary  supplements. 


— Consider  testing  specific  cyanobacterial 
toxins  pending  results  of  Blue-Green 
algae  dietary  supplement  and 
microcystin-LR  studies. 

— Genotoxicity  testing  (Syrian  hamster 
embryo  in  vitro  cell  transformation 
assay;  in  vivo  micronucleus  assay). 

—Genotoxicity  testing  (Syrian  hamster 
embryo  in  vitro  cell  transformation 
assay;  in  vivo  micronucleus  assay). 

—In  vitro  percutaneous  absorption  testing 


— Photocarcinogenicity  testing  dependent 
on  results  of  absorption  studies 

— Sutx;hronic  toxicity  testing  pending  re- 
view of  industry  test  plans  and/or  data 
developed  under  EPA's  High  Production 
Volume  Chemical  Challenge  Program. 

— Photogenotoxicity  testing  


— Photocarcinogenicity  testing  dependent 
on  results  of  pholotogenotoxicity  studies. 

— Short-term  in  vitro/in  vivo  mechanistic 
studies  to  evaluate  carcinogenic  me- 
tabolite formation  and  genotoxicity  of 
representative  local  anesthetic  com- 
pounds. 

— Toxicokinetic,  subchronic,  reproductive 
toxicity,  chronic  toxicity  and  carcino- 
genicity studies  including  doses  relevant 
to  environmental  concentrations  in 
drinking  water. 

— Consider  carcinogenicity  testing  in  Jap- 
anese Medaka  fish  model. 

^.ong-term  single  chemical  and  binary 
mixture  drinking  water  studies  to  ad- 
dress pharmacokinetics,  neurotoxicity, 
immunotoxicity,  and  reproductive  and 
developmental  toxicity. 


— Consider  testing  in  transgenic  animal 
models  of  neurodegenerative  disease. 

— Phototoxicity  and  photocarcinogenicity 
testing. 


Widespread  human  exposure  through  use 
as  a  dietary  supplement;  lack  of  toxicity 
information. 

Widespread  human  exposure  through  use 
as  a  dietary  supplement;  reported  estro- 
genic activity;  inadequate  toxiaty  infor- 
mation. 


Widespread  human  exposure  through 
drinking  water  and  via  contamination  of 
algal  dietary  supplements;  dem- 
onstrated acute  toxicity  but  only  limited 
chronic  toxicity  information  available. 


Prescription  drug  with  widespread  and  po- 
tentially long-term  use;  lack  of  chronic 
toxicity  data  for  any  member  of  this 
dass  of  drugs. 

Prescription  drug  with  widespread  and  po- 
tentially long-term  use:  numerous 
known  toxicities  in  short-term  studies; 
lack  of  chronic  toxicity  data. 

Approved  colorings  for  drugs  and  cos- 
metics that  can  lead  to  DNA  damage: 
lack  of  sufficient  data  on  lor>g-term 
phototoxicity  or  photocarcinogenicity. 


High  production  volume  chemical  with  po- 
tential for  widespread  human  exposure 
and  limited  chronic  toxicity  or  carcino- 
genicity data;  genotoxic;  susprcion  of 
carcinogenicity 

Widespread  consumer  exposure  as  a  fra- 
grance comfxjnent;  known  phototoxicity; 
long-term  toxicrty  unkrx)wn. 


Widespread  clinical  use  and  human  expo- 
sure: potentially  metabolized  to  carcino- 
genic and  neurotoxic  intermediates,  little 
available  quantitative  metatx)lism  or 
genotoxrcity  data 

Cyanobacteria  and  their  toxins  are  drink- 
ing water  contaminants  with  a  high 
health  research  priority;  many  have  high 
acute  toxicity  and  known  hepatotoxidty 
and  hepatocarcinogenicity. 


Drinking  water  contaminants  with  a  high 
health  research  priority:  numerous 
organotins  have  demonstrated  a  broad 
spectrum  of  toxicity:  chronic  toxicity  in- 
formation on  organotin  species  primarily 
found  in  drinking  water  is  limited. 


Widespread  use  in  cosmetic  products; 
known  biochemical  and  histological  cu- 
taneous alterations;  other  retinoids 
known  to  enhance  photocarcinogenesis. 
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Substance  [CAS  Number] 

Nominated  by 

ICCEC  recommendations 

Study  rationale;  other  information 

S-Adenosylmethionine, 
[29908-O3-0]. 

Senna     

National  Cancer  Institute 
Food  and  Drug  

—In  vitro  genotoxicity  testing  {Syrian  ham- 
ster embryo  cell  transfomfiation  and 
DNA  alkylation  assays). 

— Sutxhronic  toxicity  testing  dependent 
on  results  ot  genotoxicity  studies. 

—Carcinogenicity  testing  in  p53  

transgenic  mouse  model 

Widespread  exogenous  human  exposure 
through  use  as  a  dietary  supplement; 
limited  toxicity  data  available. 

Data  needed  to  complete  safety 

[8013-1  l^j 

Administration 

evaluation  of  stimulant  laxatives; 
transgenic  studies  will  complement 
manufacturer  sponsored  carcinogenicity 
studies. 

Table  2.— Substances  for  Which  a  Testing  Recommendation  is  Deferred  Pending  Receipt  and  Consideration 

OF  Additional  Information 


Substance  [CAS  Num- 
ber] 

Nominated  by 

Nominated  for 

Nomination  rationale 

Additional  infomialion  needed 

1 ,3-Dichloropropane, 

Environmental  Pro- 

—Short-term com- 

Drinking water  contaminants  with 

Additional    drinking    water    occur- 

[142-28-9], 2,2- 

tection  Agency; 

prehensive  drink- 

high   health    research    prbrity; 

rence  data;  production  volumes; 

Dichloropropane, 

National  Institute 

ing  water  toxicity 

very  limited  toxicity  data;  known 

potential    sources    of    drinking 

[594-20-7],  1,1- 

of  Environmental 

studies. 

toxicity    and    carcinogenicity    of 

water  contamination;  anticipated 

Dichloropropene, 

Health  Sciences. 

structurally  similar  compounds. 

regulatory    value    of    additional 

[563-58-6]. 

— Phamnacokinetk» 
— Medaka  studies  .... 
— Testing  in  human 
bladder  cell  trans- 
formation model. 

toxrcity  data. 

Hydergine,  [8067-24- 

National  Cancer  In- 

—Genotoxicity test- 

Ergot   alkaloid    prescription    drug 

Dietary  supplement  sales  and  use 

l). 

stitute. 

ing. 

with    recent    increase    in    "off 
label"    and   dietary   supplement 
use  in  healthy  individuals;  lack 
of  available  information  on  tox- 
katy  and  carcinogenicity. 

information;    regulatory    agency 
information  needs. 

Yohimbe  bark  extract, 

National  Cancer  In- 

—Micronucleus 

Significant       human       exposure 

Dietary  supplement  use  levels  and 

[85117-22-2],  Yo- 

stitute. 

assay. 

through  use  as  a  dietary  supple- 

patterns;      regulatory      agency 

himbine,  [146-^8-5]. 

ment;     suspicion     of     carcino- 
genk:ity  of  yohimbine  based  on 
structural  similarity  to  reserpine. 

informaiton  needs. 

[PR  Doc.  00-30715  Filed  12-1-O0;  8:45  am] 
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DEPARTME^fT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  Hst  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Treatment  Improvement  Protocols 
(TTPs)  Evaluation  Project — Prospective 
Study— New— Since  1993.  SAMHSA's 


Center  for  Substance  Abuse  Treatment 
has  published  37  Treatment 
hnprovement  Protocols,  which  provide 
administrative  and  clinical  practice 
guidance  to  the  substance  abuse 
treatment  field.  This  is  the  third  of  three 
major  studies  and  is  designed  to  assess 
readers'  use  of  TIPs  and  the  impact  of 
TIPs  on  changing  substance  abuse 
treatment  practices. 

The  Prospective  Study  seeks  to 
determine  the  most  cost  effective  level 
of  support  needed  by  substance  abuse 
treatment  providers  to  implement  in 
practice  the  information  contained  in 
TIPs.  Specifically,  this  study  will 
examine  the  use  of  TIP  #35, 
"Enhancing  Motivation  for  Change  in 
Substance  Abuse  Treatment,"  by 
treatment  professionals  in  four  different 
areas  of  the  country.  The  study  will  use 
a  pretest/post-test  experimental  design 
in  which  treatment  facilities  will  be 
randomly  assigned  to  one  of  four 
conditions:  (1)  The  control  group 


(which  will  receive  the  IIP  and  no 
additional  support);  (2)  a  TIP-plus 
curriculum  group;  (3)  a  TIP-plus 
curriculum  and  training  group;  and  (4) 
a  TIP-plus  curriculum,  training,  and 
ongoing  support  group. 

Data  will  be  collected  at  baseline  and 
follow-up.  Measures  will  include 
providers'  awareness  of  TIP  35,  their 
knowledge  of  the  content  contained  in 
this  TIP,  their  attitudes  toward  the  TIP 
and  its  content,  and  their  use  of  this  TIP 
and  its  impact  on  practices  within  their 
facilities.  Burden  for  State  substance 
abuse  (SSA)  agency  directors  in  the  four 
areas  of  the  country  chosen  will  consist 
of  information  gathering  by  telephone. 
Burden  for  other  respondents  will 
consist  of  completing  the  pretest  and 
post-test  questionnaires.  The  total 
estimated  burden  for  this  project,  to  be 
completed  in  a  1-year  period,  is 
sunmiarized  below. 


Respondent 


SSA  Directors  

Pretest: 

Facility  Directors  

Clinical  Supervisors 
Program  Counselors 

Post-test: 

Facility  Directors  

Clinical  Supervisors 
Program  Counselors 

Total 


Number  of 
respondents 


577 

577 

2,350 

577 

577 

2,350 


3.510 


Responses/ 
respondent 


Average  bur- 
den/response 
(hrs.) 


1.0 

.14 
.14 
.14 

.19 
.19 
.19 


Total  burden 
(hrs.) 


81 

81 

329 

110 
110 
447 


1,164 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Stuart  Shapiro.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  November  27,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[PR  Doc.  00-30757  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4162-2&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board  to  be  held  in  December 
2000.  A  portion  of  the  meeting  will  be 
open  and  will  include  a  Department  of 
Health  and  Human  Services  drug  testing 
program  update,  a  Department  of 
Transportation  drug  testing  program 
update,  and  an  update  on  the  draft 
guidelines  for  alternative  specimen 
testing  and  on-site  testing. 

If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  Contact 
listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues.  Therefore,  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U.S.C.  552b(c)(2).  (4).  and 
(6)  and  5  U.S.C.  App.  2,  section  10(d). 


A  roster  of  the  board  members  may  be 
obtained  from:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  II,  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014.  The  transcript  for  the  open 
session  will  be  available  on  the 
following  website:  wv»rw.health.org/ 
workplace.  Additional  information  for 
this  meeting  may  be  obtained  by 
contacting  the  individual  listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  Drug  Testing  Advisory 
Board. 

Meeting  Date:  December  5.  2000;  8:30 
a.m.-4:30  p.m.;  December  6,  2000;  8:30  a.m.- 
3:30  p.m. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road,  Chevy  Chase,  Maryland  20815. 

Type:  Open:  December  5,  2000;  8:30  a.m.- 
Noon;  Closed:  December  5,  2000;  Noon-4:30 
p.m.;  Closed:  December  6,  2000;  8:30  a.m.- 
3:30  p.m. 

Contact:  Donna  M.  Bush,  Ph.D.,  Executive 
Secretary,  Telephone:  (301)  443-6014,  and 
FAX:  (301)  443-3031. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  November  27,  2000. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[PR  Doc.  00-30699  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4162-20-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  Comment  Period:  Draft 
Policy  on  Maintaining  the  Ecological 
Integrity  of  the  National  Wildlife  Refuge 
System 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice,  extension  of  comment 

period. 

SUMMARY:  We  are  extending  the 
comment  period  on  the  Federal  Register 


notice  dated  October  17,  2000  (65  FR 
61356)  that  invites  the  public  to 
comment  on  our  draft  ecological 
integrity  policy. 

DATES:  Submit  comments  on  or  before 
December  15,  2000. 

ADDRESSES:  Send  comments  concerning 
this  draft  ecological  integrity  policy  via 
mail,  fax  or  email  to:  Elizabeth 
Souheaver,  Chief.  Branch  of  Wildlife 
Resources.  National  WildUfe  Refuge 
System,  U.S.  Fish  and  Wildlife  Service. 
4401  North  Fairfax  Drive.  Room  670, 
Arlington,  Virginia  22203;  fax  (703— 

358-2248;  email:  ecointegrity policy^ 

comments  @fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Souheaver,  Chief,  Branch  of 
Wildlife  Resources,  (703)  358-1744. 

SUPPLEMENTARY  INFORMATK>N:  In  a 
Federal  Register  notice  dated  October 
17,  2000,  we  published  our  draft 
ecological  integrity  policy.  We  propose 
to  establish  an  internal  policy  to  guide 
personnel  of  the  National  Wildlife 
Refuge  System  (System)  in 
implementing  the  clause  of  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  that  calls  for  maintaining 
the  "biological  integrity,  diversity,  and 
environmental  health"  of  the  System. 
The  holistic  integration  of  these  three 
qualities  constitutes  ecological  integrity. 

We  received  several  requests  to 
extend  the  public  conmient  period 
beyond  the  December  1 ,  2000  due  date. 
In  order  to  ensure  that  the  public  has  an 
adequate  opportimity  to  review  and 
comment  on  our  draft  policy,  we  are 
extending  the  comment  period  to 
December  15,  2000. 

Dated:  November  29,  2000. 
Jamie  Rappaporl  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  00-30781  Filed  12-1-00:  8:45  am] 

BILUNG  COOE  4310-S5-P 
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DEPARTMErrr  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-056-1430-ES;  N-51437-A,  r4-51437-B] 

Notice  of  Realty  Action:  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management. 

ACTION:  Segregation  Terminated, 
Recreation  and  Public  Purpose  Lease/ 
Conveyance. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  segregated  for  exchange 
purposes  on  July  23, 1997  imder  serial 
nimiber  N-61855  and  on  July  23,1997 
under  serial  number  N-66364.  The 
exchange  segregations  on  the  subject 
land  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  land  has  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  Clark  County 
proposes  to  use  the  land  for  a  park  and 
tree  farm. 
N-51437-A  (Park) 

T.  21  S.,  R.  60  E.,  M.D.M.,  sec.  15, 
EV2NEV*NWV4SWV«, 
EV2W'/2NEV4NWV4SWV«, 
SWV4NWV4SWV4,  NV2SWV4SWV4, 
SWV4SWV4SWV4,  W1/2SEV4SWV4SWV4. 
(approximately  52.5  acres) 

N-51437-B  (Tree  Farm) 

T.  21  S.,  R.  60  E.,  M.D.M.,  sec.  15, 

SEV4NWV4SWV4.  (approximately  10 
acres) 

Both  parcels  are  located  at  Buffalo 
Drive  and  Flamingo  Road.  The  land  is 
not  required  for  any  federal  purpose. 
The  lease/conveyance  is  consistent  with 
current  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
lease/patents,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  Coimty  Transportation  Plan. 


2.  Those  rights  for  water  line  purposes 
which  have  been  granted  to  the  Las 
Vegas  Valley  Water  District  by  Permit 
No.  N-24659  under  the  Act  of  October 
21,  1976  (43  U.S.C.  1761). 

3.  Those  rights  for  power  and 
telephone  line  purposes  which  have 
been  granted  to  Nevada  Power  Company 
and  Sprint  Central  by  Permit  N-24663 
under  the  Act  of  October  21,  1976  (43 
U.S.C.  1761). 

4.  Those  rights  for  telephone  line 
piuposes  which  have  been  granted  to 
the  Sprint  Central  by  Permit  No.  N- 
55679  under  the  Act  of  October  21,  1976 
(43  U.S.C.  1761). 

5.  Those  rights  for  power  and 
telephone  line  purposes  which  have 
been  granted  to  Nevada  Power  Company 
and  Sprint  Central  by  Permit  N-58098 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761). 

6.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
the  Nevada  Power  Company  by  Permit 
No.  N-59318  under  the  Act  of  October 
21.  1976  (43  U.S.C.  1761). 

7.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  Permit  N-59691  under  the 
Act  of  October  21,  1976  (43  U.S.C. 
1761).  Detailed  information  concerning 
this  action  is  available  for  review  at  the 
ofBce  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada  or 
by  calling  (702)  647-5088. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  imder 
the  Recreation  and  Public  Piuposes  Act, 
leasing  under  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  tbe  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  Las  Vegas  Field  Manager, 
Las  Vegas  Field  Office,  4765  Vegas 
Drive,  Las  Vegas,  Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  park  and 
tree  farm.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 


the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  park  and  tree  farm.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  November  21,  2000. 
Cheryl  Ruffiidge, 

Acting  Assistant  Field  Manager,  Division  of 

Lands,  Las  Vegas,  NV. 

(FR  Doc.  00-30703  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4510-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-056-1430-ES;  M-73990] 

Notice  of  Realty  Action:  Direct  Sales 

agency:  Bureau  of  Land  Management. 
ACTION:  Direct  Sale  of  Reversionary 
Interest — Recreation  or  Public  Purposes 
Patent,  Nvunber  27-99-0008. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada,  was  patented  to  West 
Charleston  Baptist  Church  on  February 
19,  1999  under  the  Recreation  or  Public 
Piu'pose  Act  for  a  church  and  school. 
West  Charleston  Baptist  Church 
requests  the  purchase  of  the 
reversionary  interest.  The  land  has  been 
examined  and  found  suitable  for  sale  at 
fair  market  value  under  the  provisions 
of  the  Federal  Land  Policy  and 
Management  Act  (43  CFR  2711.3-3). 

Mount  Diablo  Meridian,  Nevada 

T.  20  S.,  R.  60  E..  Sec.  7:  Lots  22,  27-30 
Containing  25.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  piupose.  The  direct  sale  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  patent  will  be  subject  to 
the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  the  land  will 
continue  to  be  subject  to  the  following 
reservations  to  the  United  States: 


1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  A  40  foot  easement  in  width  along 
the  North  boundary  and  a  30  foot 
easement  along  the  West  boundary  of 
Lot  22,  sec.  7,  T.  20  S.,  R.  60  E.,  Mount 
Diablo  Meridian,  Nevada;  TOGETHER 
with  a  20  foot  spandral  area  in  the 
Northwest  comer  of  Lot  22,  sec.  7,  T.  20 
S.,  R.  60  E.,  Moimt  Diablo  Meridian, 
Nevada,  in  favor  of  the  City  of  Las 
Vegas,  for  roads,  public  utilities,  and 
flood  control  purposes  to  insure 
continued  ingress  and  egress  to  adjacent 
lands. 

2.  A  30  foot  easement  in  width  along 
the  West  boimdary  of  Lot  27,  sec.  7,  T. 
20  S.,  R.  60  E.,  Mount  Diablo  Meridian, 
Nevada,  in  favor  of  the  City  of  Las 
Vegas,  for  roads,  public  utilities,  and 
flood  control  purposes  to  insure 
continued  ingress  and  egress  to  adjacent 
lands. 

3.  An  easement  covering  the  West  20 
feet  of  the  East  45.5  feet  of  Lots  28  and 
29,  sec.  7,  T.  20  S.,  R.  60  E.,  Mount 
Diablo  Meridian,  Nevada,  in  favor  of  the 
City  of  Las  Vegas,  for  roads,  public 
utilities,  and  flood  control  purposes  to 
insure  continued  ingress  and  egress  to 
adjacent  lands. 

4.  A  30  foot  easement  in  width  along 
the  South  boimdary  of  Lot  29,  sec.  7,  T. 
20  S.,  R.  60  E.,  Mount  Diablo  Meridian, 
Nevada,  in  favor  of  the  City  of  Las 
Vegas,  for  roads,  public  utilities,  and 
flood  control  purposes  to  insure 
continued  ingress  and  egress  to  adjacent 
lands. 

5.  A  30  foot  easement  in  width  along 
the  South  boundary  and  a  30  foot 
easement  in  width  along  the  West 
boundary  of  Lot  30,  sec.  7,  T.  20  S.,  R. 
60  E.,  Mount  Diablo  Meridian,  Nevada, 
in  favor  of  the  City  of  Las  Vegas,  for 
roads,  public  utilities,  and  flood  control 
purposes  to  insure  continued  ingress 
and  egress  to  adjacent  lands. 

6.  Those  rights  for  public  roadway 
purposes  which  have  been  granted  to 
Clark  County,  its  successors  or  assigns, 
by  right-of-way  No.  N-59722  the 
pursuant  to  the  Act  of  October  21, 1976 
(43  U.S.C.1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 


The  lands  have  been  segregated  from 
all  forms  of  appropriation  under  the 
Southern  Nevada  Public  Lands 
Management  Act  (P.L.  105-263). 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  direct  sale  to  the  Las  Vegas 
Field  Manager,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada 
89108. 

Comments:  Interested  parties  may 
submit  comments  regarding  whether  the 
BLM  followed  proper  administrative 
procedures  in  reaching  the  decision  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  direct 
sale.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  decision  will  become 
effective  February  2,  2001.  The  lands 
will  not  be  offered  for  conveyance  until 
after  the  decision  becomes  effective. 

Dated:  November  21,  2000. 
Mark  T.  Morse, 
Field  Manager,  Las  Vegas,  NV. 
[FR  Doc.  00-30704  Filed  12-01-00;  8:45  am] 

BILUNG  CODE  4510-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lartd  Management 

[NV-056-1430-ES:  N-66784] 

Notice  of  Realty  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Segregation  Terminated, 
Recreation  and  Public  Purpose  Lease/ 
Conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  segregated  for  exchange 
purposes  on  July  23.  1997  under  serial 
number  N-61855  and  on  July  23.  1997 
under  serial  number  N-66364.  The 
exchange  segregations  on  the  subject 
land  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  land  has  been  examined 
and  foimd  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  Clark  County 
proposes  to  use  the  land  for  an 
equestrian  park. 

Mount  Diablo  Meridian,  Nevada 

T.  22S..  R.  61E.,M.D.M. 

Sec.  7,  SWV4SWV4NEV4NWV4, 
WV2NWV4SEV4NWV4. 


Containing  7.5  acres,  more  or  less,  located 
at  Cameron  Street  and  Maulding  Avenue. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patents, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  imder 
applicable  law  and  such  regvdations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada  or 
by  calling  (702)  647-5088. 

Upon  pubUcation  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  tmder 
the  Recreation  and  Public  Piorposes  Act, 
leasing  under  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Las 
Vegas  Field  Manager,  Las  Vegas  Field 
Office,  4765  Vegas  Drive,  Las  Vegas, 
Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an 
equestrian  park.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  futtire  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
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administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  an  equestrian  park.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  November  17,  2000. 
Rex  Wells, 

Assistant  Field  Manager,  Division  of  Lands, 

Las  Vegas,  NV. 

[FR  Doc.  00-30705  Filed  12-1-00;  8:45  am) 

BILUNG  CODE  4510-HC-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

agency:  National  Science  Foimdation. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  the  Federal  Register  at  65  FR  50019 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  renewal 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance 
simultaneously  with  the  publication  of 
this  second  notice. 
DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  before  January  3,  2001. 
ADDRESSES:  Written  comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assmnptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 


of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725-1 7th  Street,  NW., 
Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  email  to  spIimpto@nsf.gov.  Copies 
of  the  submission  may  be  obtained  by 
calling  (703)  292-7556. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  NSF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
send  email  to  spIimpto@nsf.gov. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  Public 
Attitudes  Toward  and  Understanding  of 
Science  and  Technology  (OMB  Control 
No.  3145-0033). 

1.  Use  of  the  information.  The 
proposed  continuing  information 
collection  is  a  survey  used  to  monitor 
public  attitudes  towards  science  and 
technology,  including  the  public's  level 
of  scientific  understanding  and  policy 
preferences  on  selected  issues.  This 
telephone  survey  has  been  conducted 
approximately  every  two  years  for  more 
than  20  years,  and  the  information 
collected  with  it  appears  in  the 
Congressionally  mandated  National 
Science  Board  biennial  report.  Science 
and  Engineering  Indicators,  and  other 
pubications.  Information  on  public 
attitudes  and  understanding  of  science 
and  technology  is  used  by  government 
and  nongovernment  policy  makers  in 
developing  and  designing  science  and 
education  programs  and  by  researchers 
in  government,  industry,  and  academia. 
The  proposed  collection  will  occiu-  in 
early  2001. 

2.  Expected  respondents.  The  survey 
will  be  conducted  by  telephone.  Using 
state-of-the-art,  computer-assisted 
telephone  interviewing  software  and 
random  digit  dialing,  approximately 
2000  adults  will  be  contacted  and  asked 
a  series  of  questions  designed  to 


measure  their  attitudes  toward  science 
and  technology  and  their  understanding 
of  scientific  concepts. 

3.  Burden  on  the  public.  The 
estimated  respondent  burden  is  1000 
hours.  This  estimate  is  based  on  the 
completion  of  2000  telephone 
interviews  with  an  average  length  of  30 
minutes  each. 

Dated:  November  28,  2000. 
Suzanne  H.  Plimpton, 
NSF  Reports  Clearance  Officer. 
(FR  Doc.  00-30749  Filed  12-01-00;  8:45  am] 
BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

SUPPLEMENTARY  INFORMATION:  On 
October  13,  2000,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  on 
November  18,  2000  to  the  following 
applicant:  Colin  M.  Harris,  Permit  No. 
2001-023. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  00-30746  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  of  1978;  Notice  of 
Permit  Modification 

agency:  National  Science  Foimdation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Public  Law  95-541;  45  CFR  Part 
670). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Officer, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 


Description  of  Permit  and  Modification 

1.  On  September  15.  1999,  the 
National  Science  Foundation  issued  a 
permit  (ACA  #2000-004)  to  Dr.  Paul  J. 
Ponganis  after  posting  a  notice  in  the 
August  17,  1999  Federal  Regiser.  Public 
comments  were  not  received.  A  request 
to  modify  the  permit  was  posted  in  the 
Federal  Register  on  October  20,  2000. 
No  public  comments  were  received.  The 
modification,  issued  by  the  Foundation 
on  November  1,  2000,  allows  for  entry 
into  the  Cape  Crozier  Antarctic 
Specially  Protected  Area  No.  124  for  the 
purpose  of  conducting  a  census  on  the 
newly  hatched  Emperor  penguin  chicks. 

Location:  ASPA  124 — Cape  Crozier, 
Ross  Island. 

Dates:  November  15,  2000  to  February 
28,  2002. 

Nadene  G.  Kennedy, 

Permit  Officer. 

(FR  Doc.  00-30747  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  sohcitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information  collection: 
State  Agreements  Program,  as  authorized  by 
Section  274(b)  of  the  Atomic  Energy  Act. 

2.  Current  OMB  approval  number:  3150- 
0029. 

3.  How  often  the  collection  is  required: 
One  time  or  as  needed. 

4.  Who  is  required  or  asked  to  report: 
Thirty-two  Agreement  States  who  have 
signed  Section  274(b)  Agreements  with  NRC. 

5.  The  number  of  annual  respondents:  32. 

6.  The  number  of  hours  needed  armually 
to  complete  the  requirement  or  request:  1005. 

7.  Abstract:  Agreement  States  are  asked  on 
a  one-time  or  as-needed  basis,  e.g.,  to 
respond  to  a  specific  incident,  to  gather 
information  on  licensing  and  inspection 
practices  and  other  technical  statistical 
information.  The  results  of  such  information 
requests,  which  are  authorized  under  Section 
274(b)  of  the  Atomic  Energy  Act,  are  utilized 

n  part  by  NRC  in  preparing  responses  to 


Congressional  inquiries.  Agreement  State 
comments  are  also  solicited  in  the  areas  of 
proposed  procedure  and  policy  development. 

Submit,  by  February  2,  2001, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of  information 
necessary  for  the  NRC  to  properly  perform  its 
functions?  Does  the  information  have 
practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to  be 
collected? 

4.  How  can  the  burden  of  the  information 
collection  be  minimized,  including  the  use  of 
automated  collection  techniques  or  other 
forms  of  information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docimient  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldviride  web 
site:  http://www.nrc.gov/NRC/PUBUC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Conunission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  November,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  00-30787  Filed  12-1-00;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-146] 

GPU  Nuclear,  Inc.  and  Saxton  Nuclear 
Experimental  Corporation;  Saxton 
Facility;  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Merger  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
indirect  transfer  of  Facility  Amended 
License  No.  DPR-4  for  the  Saxton 
Facility,  held  by  Saxton  Nuclear 
Experimental  Corporation  (SNEC)  and 
GPU  Nuclear,  hic.  (GPUN).  The  indirect 


transfer  would  be  to  FirstEnergy  Corp. 
(FE),  headquartered  in  Akron,  Ohio. 

According  to  a  September  26,  2000, 
application  submitted  by  FE  and  GPUN. 
as  supplemented  by  letters  dated 
September  27,  November  9,  and 
November  14,  2000,  GPU,  Inc.,  the 
corporate  parent  of  SNEC  and  GPUN,  is 
planning  to  be  merged  with  and  into  FE. 
FE  will  remain  as  the  surviving 
corporation  in  this  transaction.  Upon 
consummating  the  merger,  FE  will 
become  a  registered  holding  company 
under  the  Public  Utility  Holding 
Company  Act  of  1935,  and  SNEC  and 
GPUN,  currently  direct  or  indirect 
subsidiaries  of  GPU,  Inc.,  will  become 
direct  or  indirect  subsidiaries  of  FE. 

No  physical  changes  to  the  Saxton 
Facility  or  operational  changes  are  being 
proposed  in  the  application.  SNEC,  the 
licensed  owner  of  the  facility,  will 
continue  to  be  so  following  the  merger, 
and  GPUN,  currently  the  licensee 
authorized  to  decommission  the  facility, 
will  continue  to  maintain  that  status 
after  the  merger.  No  direct  transfer  of 
the  license  will  result  from  the  planned 
merger. 

Pursuant  to  10  CFR  50.80.  no  license, 
or  any  right  thereimder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license,  if  the  Commission  determines 
that  the  underlying  transaction  that  will 
effectuate  the  indirect  transfer  will  not 
affect  the  qualifications  of  the  holders  of 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  December  26,  2000,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306. 
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and  shoidd  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  counsel  for  FE,  Roy  P.  Lessey, 
Esq..  Akin,  Gump,  Strauss,  Hauer,  & 
Feld,  L.L.P.,  1333  New  Hampshire  Ave., 
NW.,  Suite  400,  Washington.  DC  20036, 
(202)  887-4500,  (202)  887-4288  (fax),  e- 
mail:  rlessy@akingump.com;  and  Mary 
O'Reilly,  Esq..  FirstEnergy  Corp.,  76 
South  Main  Street,  Akron,  OH  44308, 
(330)  384-5224.  (330)  384-3875  (fax),  e- 
mail:  meoreilIy@firstenergycorp.com; 
coimsel  for  GPUN,  David  R.  Lewis,  Esq., 
Shaw  Pittman,  2300  N  Street.  NW.. 
Washington,  DC  20037-1128,  (202)  663- 
8474.  (202)  663-8007  (fax),  e-mail: 
david.Iewis@shawpittman.com;  and 
Michael  J.  Connolly,  Esq.,  Vice 
President— Law,  GPU  Service,  hic,  300 
Madison  Avenue.  Morristown,  NJ 
07962.  (973)  455-8245,  (973)  993-4801 
(fax),  e-mail:  mconnolly@gpu.com;  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
ogclt@nyc.gov;  and  the  Secretary  of  the 
Conunission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  in  accordance  with 
10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
January  3,  2001,  persons  may  submit 
written  conmients  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Stafi.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 


For  further  details  with  respect  to  this 
action,  see  the  license  transfer 
application  dated  September  26,  2000, 
and  supplements  dated  September  27, 
November  9,  and  November  14,  2000, 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  November  2000. 

For  the  Nuclear  Regulatory  Commission. 
John  L.  Minns, 

Project  Manager,  Decommissioning  Section, 
Project  Directorate  IV  &  Decommissioning, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-30786  Filed  12-1-00;  8:45  am] 
BILLING  CODE  7SW-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company,  et 
a!.;  Notice  of  Issuance  of  Amendment 
to  Facility  Operating  License  and  Final 
Determination  of  No  Significant 
Hazards  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  189  to  Facility 
Operating  License  No.  NPF— 49,  issued 
to  Northeast  Nuclear  Energy  Company 
(NNECO),  which  revised  the  Technical 
Specifications  (TSs)  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3  located  in  New  London, 
Connecticut.  The  amendment  was 
effective  as  of  the  date  of  its  issuance. 

The  amendment  modifies  License  No. 
NPF— 49  for  the  Millstone  Nuclear  Power 
Station,  Unit  No.  3  (MNPS3)  by  revising 
TSs  1.40,  "Spent  Fuel  Pool  Storage 
Pattern";  1.41,  "3-OUT-OF-4  AND  4- 
OUT-OF-4":  3/4.9.1.2,  "Boron 
Concentration";  3/4.9.7,  "Crane  Travel- 
Spent  Fuel  Storage  Areas";  3/4.9.13, 
"Spent  Fuel  Pool-Reactivity";  3.9.14, 
"Spent  Fuel  Pool-Storage  Pattern"; 
5.6.1.1.  "Design  Features — Criticality"; 
and  5.6.3,  "Design  Features — Capacity." 
In  addition,  the  amendment  revises 
INDEX  pages  xii  and  xv  for  new  figures 
and  page  numbers  and  replaces  Figtires 
3.9-1  and  3.9-2  with  four  new  figures 
and  makes  changes  to  the  TS  Bases 
consistent  with  changes  to  their 
respective  TS  sections.  These  changes 
are  being  made  to  support  the  increase 
in  the  capacity  of  the  spent  fuel  pool  at 


MNPS3  from  756  assemblies  to  1.860 
assemblies. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  September  7, 1999  (64  FR  48672).  A 
request  for  a  hearing  was  filed  on 
October  6,  1999,  by  the  Connecticut 
Coalition  Against  Millstone  (CCAM)  and 
the  Long  Island  Coalition  Against 
Millstone  (CAM).  As  a  result  of  the 
request,  the  Atomic  Safety  and 
Licensing  Board  (ASLB)  held  hearings 
on  July  19,  2000.  The  ASLB,  reaching  a 
conclusion  on  the  contentions  brought 
before  it,  issued  its  Memorandum  and 
Order  on  October  26,  2000.  Having 
reached  a  conclusion,  the  ASLB  ordered 
the  hearing  terminated.  However,  the 
proceeding  continues,  since,  on 
November  13,  2000,  CCAM/CAM 
petitioned  the  Conunissionfor  review  of 
the  Memorandum  and  Order. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the  Safety 
Evaluation  related  to  this  amendment. 
Accordingly,  as  described  above,  the 
amendment  has  been  issued  and  made 
inmiediately  effective. 

The  Commission  has  determined  that 
this  amendment  satisfies  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

For  further  details  with  respect  to  this 
action  see:  (1)  The  application  for  an 
amendment  filed  by  NNECO  dated 
March  19,  1999,  as  supplemented  April 
17,  May  5,  June  16,  July  26,  and 
November  21,  2000,  (2)  Amendment  No. 


189  to  Facility  Operating  License  No. 
NPF-49,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
MD,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
[h  tip :// www. nrc.gov) . 

Dated  at  Rockville,  Maryland  this  28lh  day 
of  November  2000. 

For  the  Nuclear  Regulatory  Commission. 
)ames  W.  ClifTord, 

Chief,  Section  2,  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regu la  tion . 

[FR  Doc.  00-30784  Filed  12-1-00;  8:45  am] 

BIUJNG  CODE  7SgO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-336  and  50-423] 

Northeast  Nuclear  Energy  Company,  et 
al.;  Notice  of  Issuance  of  Amendments 
to  Facility  Operating  Licenses  and 
Final  Determination  of  No  Significant 
Hazards  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  250  and  188  to 
Facility  Operating  License  Nos.  DPR-65 
and  NPF-49,  issued  to  Northeast 
Nuclear  Energy  Company  (NNECO), 
which  revised  the  Technical 
Specifications  (TSs)  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  and  3  located  in  New  London, 
Connecticut.  The  amendment  was 
effective  as  of  the  date  of  its  issuance. 

The  amendments  revise  the  TSs  to 
relocate  selected  procedural  details 
contained  in  the  radiological  effluent 
technical  specifications  (RETS)  to  the 
Radiological  Effluent  Monitoring  and 
Offsite  Dose  Calculation  Manual  which 
is  a  licensee-controlled  document.  The 
relocation  will  be  done  in  accordance 
with  NRC  gtiidance  provided  in:  (1) 
Generic  Letter  89-01,  "Implementation 
of  Programmatic  Controls  for 
Radiological  Effluent  Technical 
Specifications  in  the  Administrative 
Controls  Section  of  the  Technical 
Specifications  and  the  Relocation  of 
Procedural  Details  of  RETS  to  the  Offsite 
Dose  Calculation  Manual  or  to  the 
Process  Control  Program;"  (2)  NUREG- 
1431,  "Standard  Technical 
Specifications  Westinghouse  Plants;" 
and  (3)  NUREG-1432,  "Standard 
Technical  Specifications  Combustion 
Engineering  Plants."  In  addition,  several 
administrative  changes  to  the  TSs  for 
Unit  2  are  included. 


The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  August  9,  2000.  (65  FR  48754).  A 
request  for  a  hearing  was  filed  on 
September  8,  2000,  by  the  Connecticut 
Coalition  Against  Millstone  and  the 
STAR  (Standing  for  Truth  About 
Radiation)  Foundation. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the  Safety 
Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendments  have  been  issued  and 
made  immediately  effective  and  any 
hearing  will  be  held  after  issuance. 

The  Commission  has  determined  that 
the  amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
writh  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  envirormiental 
assessment  need  be  prepared  for  these 
amendments. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendments  dated  February  22,  2000, 
as  supplemented  August  28,  2000.  (2) 
Amendment  Nos.  250  and  188  to 
Facility  Operating  License  Nos.  DPR-65 
and  NPF^9,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
MD,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  November  2000. 


For  the  Nuclear  Regulatory  Commission. 
lames  W.  Clifford, 

Chief,  Section  2,  Project  Directorate  1,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  00-30788  Filed  12-1-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

TXU  Utilities  Electric  Company,  et  ai.; 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2;  notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  l^JRC) 
is  considering  issuance  of  amendments 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89  issued  to  TXU  Electric 
Company,  et  al.  (the  hcensee),  for 
operation  of  the  Comanche  Peak  Steam 
Electric  Station  (CPSES),  Units  1  and  2, 
respectively.  The  CPSES  faciUty  is 
located  at  the  licensee's  site  in 
Somervell  County,  Texas. 

The  proposed  amendments  woidd 
re\ise  the  technical  specifications  to 
reconfigure  spent  fuel  storage  in  the 
spent  fuel  pool  and  increase  the  spent 
fuel  pool  storage  capacity  from  2,026  to 
3,373  fuel  assemblies. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  vrith  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  proposed  changes  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 
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This  proposed  license  amendment 
includes  changes  which  provide  the  criteria 
for  acceptable  fuel  storage  in  Region  I/Region 
n  racks.  The  revised  criteria  for  acceptable 
fuel  storage  in  the  Region  I/Region  II  racks 
are  discussed  belovy. 

The  Region  I/Region  II  racks  proposed  for 
Spent  Fuel  Pool  One  (SFPl)  and  Spent  Fuel 
Pool  Two  (SFP2),  are  a  nominal  10.6  x  11 
inch  and  nominal  9x9  inch  center  to  center 
spacing  respectively.  The  SFPl  Region  II 
racks  are  similar  to  the  existing  Region  II 
racks  in  SFP2  (nominal  9x9  inch  center  to 
center).  The  proposed  Region  I/Region  II 
racks  and  the  existing  Region  11  racks  in  SFP2 
are  free  standing  whereas  the  low  density 
racks  being  removed  from  SFPl  are  bolted  to 
the  pool.  Administrative  controls  are  used  to 
maintain  the  specified  storage  patterns  and  to 
assure  storage  of  a  fuel  assembly  in  a  proper 
location  based  on  initial  U-235  enrichment, 
bumup,  and  decay  time.  The  increased 
storage  capacity  results  in  added  weight  in 
the  pools  and  additional  heat  loads. 

There  is  no  significant  increase  in  the 
probability  of  an  accident  concerning  the 
potential  insertion  of  a  fuel  assembly  in  an 
incorrect  location  in  the  Region  I/Region  11 
racks.  TXU  Electric  has  used  administrative 
controls  to  move  fuel  assemblies  from 
location  to  location  since  the  initial  receipt 
of  fuel  on  site.  Fuel  assembly  placement  will 
continue  to  be  controlled  pursuant  to 
approved  fuel  handling  procedures  and  will 
be  in  accordance  with  the  Technical 
Specification  spent  fuel  rack  storage 
configuration  limitations. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  fuel  storage 
pool  water  due  to  the  presence  of  soluble 
boron  in  the  pool  water  for  subcriticality 
control.  A  concentration  of  soluble  boron 
similar  to  that  currently  approved  (Technical 
Specification  3.7.16)  has  always  been 
maintained  in  the  fuel  storage  pool  water. 
The  amount  of  soluble  boron  required  to 
offset  the  reactivity  increase  associated  with 
water  temperature  outside  the  normal  range 
was  established  for  the  proposed  storage 
configurations. 

The  consequences  of  all  of  these  changes 
have  been  assessed  and  the  ciurent 
acceptance  criteria  in  the  licensing  basis  of 
CPSES  will  continue  to  be  met.  The  nuclear 
criticality,  thermal-hydraulic,  mechanical, 
material  and  structural  designs  will 
accommodate  these  changes.  Potentially 
affected  analyses,  including  a  dropped  spent 
fuel  assembly,  a  loss  of  spent  fuel  pool 
cooling,  a  seismic  event,  a  fuel  assembly 
placed  in  a  location  other  than  a  prescribed 
location,  and  a  stuck  fuel  assembly  and  the 
associated  uplift  force  continue  to  satisfy  the 
CPSES  licensing  basis  acceptance  criteria. 
The  analysis  methods  used  by  TXU  Electric 
are  consistent  with  methods  used  by  TXU 
Electric  in  the  past  or  methods  used 
elsewhere  in  the  industry  and  accepted  by 
the  NRC. 

Based  on  the  acceptability  of  the 
methodology  used  and  compliance  with  the 
current  CPSES  licensing  basis,  use  of  the 
Region  I/Region  II  racks  and  the  increase  in 
storage  capacity  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  potential  for  criticality  in  the  spent 
fuel  pool  is  not  a  new  or  different  type  of 
accident.  The  potential  criticality  accidents 
have  been  reanalyzed  to  demonstrate  that  the 
pool  remains  subcritical. 

Soluble  boron  has  been  maintained  in  the 
fuel  storage  pool  water  since  its  initial 
operation.  The  possibility  of  a  fuel  storage 
pool  dilution  is  not  affected  by  the  proposed 
change  to  the  Technical  Specifications. 
Therefore,  extending  the  Technical 
Specification  controls  for  the  soluble  boron 
to  include  the  Region  II  racks  in  SFPl  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accidental  pool  dilution. 

With  credit  for  soluble  boron  now  a  major 
factor  in  controlling  subcriticality  for  the 
Region  II  racks  in  SFPl  (with  no  neutron 
absorber  installed),  the  evaluation  of  fuel 
storage  pool  dilution  events  previously 
performed  was  updated.  The  results  of  the 
updated  evaluation  concluded  that  an  event 
which  would  result  in  a  reduction  of  the 
criticality  margin  below  the  5%  margin 
recommended  by  the  NRC  is  not  credible.  In 
addition,  the  no  soluble  boron  95/95 
criticality  analysis  assures  that  a  boron 
concentration  of  zero  ppm  [parts  per  million] 
will  not  result  in  criticality. 

The  proposed  changes  which  ensure  the 
maintenance  of  the  fuel  storage  pool  boron 
concentration  emd  storage  configuration,  do 
not  represent  new  concepts.  The  actual  boron 
concentration  in  the  fuel  storage  pool  is 
currently  maintained  at  2,400  ppm  for  SFPl 
and  SFP2  for  refueling  purposes.  The 
criticality  analysis  determined  that  a  boron 
concentration  of  800  ppm  (non-accident)  and 
1,900  ppm  (accident)  results  in  a  k^rr  S2  0.95. 

For  the  Region  I  racks,  credit  is  taken  in 
the  reactivity  control  analysis  for  the  neutron 
absorber  Boral  (soluble  boron  is  not  credited). 
The  criticality  evaluation  concluded  that  the 
requirement  of  k^n  i  0.95  when  fully  flooded 
with  unborated  water,  including 
uncertainties,  remain  satisfied. 

There  is  no  significant  change  in  plant 
configuration,  equipment  design,  or  usage  of 
plant  equipment.  The  safety  analysis  for 
boron  dilution  has  been  performed;  however, 
the  criticality  analyses  assure  that  the  pool 
will  remain  subcritical  with  no  credit  for 
soluble  boron.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

The  installation  and  removal  of  racks  meet 
the  requirements  of  NUREG  0612,  "Control  of 
Heavy  Loads  at  Nuclear  Power  Plants,"  and 
current  CPSES  Technical  Requirement 
13.9.34,  "Refueling — Crane  Travel — Spent 
Fuel  Storage  Areas." 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 


Response:  No. 

The  NRC  guidance  has  established  that  an 
evaluation  of  margin  of  safety  should  address 
the  following  areas: 

(1)  Nuclear  criticality  considerations 

(2)  Thermal-Hydraulic  considerations 

(3)  Mechanical,  material  and  structural 
consideration 

Proposed  Technical  Specifications  3.7.17 
and  4.3  and  the  associated  fuel  storage 
requirements  will  provide  adequate  margin 
to  assure  that  the  fuel  storage  array  (Region 
I  and  Region  II)  will  always  remain 
subcritical  bv  the  5%  margin  recommended 
by  the  NRC. " 

While  the  criticality  analysis  for  Region  11 
utilized  credit  for  soluble  boron,  the  storage 
configurations  have  been  defined  using  k^ff 
calculations  to  ensure  that  the  spent  fuel  rack 
ktff  will  be  less  than  1.0  with  no  soluble 
boron.  The  criticality  analysis  for  Region  I 
utilized  credit  for  the  neutron  absorber 
material  Boral,  the  storage  configurations 
have  been  defined  using  k,ff  calculations  to 
ensure  that  the  spent  fuel  rack  kcn  will  be  less 
than  or  equal  to  0.95  with  no  soluble  boron. 

Soluble  boron  credit  is  used  to  offset  off- 
normal  conditions  (such  as  a  misplaced 
assembly)  and  to  provide  subcritical  margin 
such  that  the  fuel  storage  pool  kctr  is 
maintained  less  than  or  equal  to  0.95. 

The  loss  of  substantial  amount[s]  of  soluble 
boron  from  the  spent  fuel  pools,  which  could 
lead  to  exceeding  a  k^ff  of  0.95,  has  been 
evaluated  and  shown  not  to  be  credible. 
These  evaluations  show  that  the  dilution  of 
the  spent  fuel  pools  boron  concentration 
from  1,900  ppm  to  800  ppm  is  not  credible 
and  that  the  Region  II  spent  fuel  rack  k^ff  will 
remain  less  than  1.0  when  flooded  with 
unborated  water. 

The  thermal-hydraulic  evaluation  of  spent 
fuel  pool  cooling  demonstrates  that  the 
temperature  margin  of  safety  will  be 
maintained.  Evaluation  of  the  spent  fuel  pool 
cooling  system  for  the  increased  heat  loads 
shows  that  the  spent  fuel  cooling  system  will 
maintain  the  temperature  of  the  bulk  spent 
fuel  pool  water  within  the  limits  of  the 
existing  licensing  basis.  Additionally,  it 
shows  that  the  maximum  temperature  will  be 
within  the  existing  design  temperatures  for 
the  Region  I  /  Region  II  racks,  liner,  structure, 
and  cooling  system  and  will  not  have  any 
significant  impact  on  the  spent  fuel  pool 
demineralizers.  Thus,  the  existing  licensing 
basis  remains  valid,  and  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  the  thermal-hydraulic  design  or  spent  fuel 
cooling. 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  Region  I  /  Region  II  racks  is  to 
maintain  the  spent  fuel  assemblies  in  a  safe 
configuration  through  normal  and  abnormal 
operating  conditions.  The  design  basis  floor 
responses  of  the  Fuel  Building  were 
confirmed  to  be  adequate  and  conservative 
and  the  floor  loading  will  not  exceed  the 
capacity  of  the  Fuel  Building.  The  structural 
considerations  of  the  Region  I  /  Region  II 
racks  maintain  margin  of  safety  against  tilting 
and  deflection  or  movement,  such  that  the 
Region  I  /  Region  II  racks  do  not  impact  each 
other  or  the  pool  walls,  damage  spent  fuel 
assemblies,  or  cause  criticality  concerns. 
Thus,  the  margin  of  safety  with  respect  to 


mechanical,  material  or  structural 
considerations  is  not  significantly  reduced  by 
the  use  of  the  Region  I  /  Region  11  racks. 

Therefore  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdov«i  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi-equently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  20852  from 
7:30  a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  20852  or  by 
electronically  accessing  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.org). 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  3,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 


to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
considt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland  20852  or  by 
electronically  accessing  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.org). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
vdth  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding,  (2)  the 
natinre  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 


must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  doctiments  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entide  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  le^e  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland,  20852  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555-0001,  and  to  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lKiHv)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  license  amendments 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedines  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

Tne  hybrid  procedures  in  section  134 
provide  for  oral  argxmient  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  ndes,  and  the 
designation,  following  argimient,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  foimd  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors'  (published  at  50  FR  41662, 
dated  October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argimient  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 


hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  tne  usual  procedures  in  10 
CFR  part  2,  subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  4,  2000, 
which  is  available  for  public  inspection 
at  the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  20852  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://nrc.gov}. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  November  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  Jaffe, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regula  tion . 
[FR  Doc.  00-30785  Filed  12-1-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^13620;  File  No.  SR-CSE- 
00-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Cincinnati  Stock 
Exchange,  Inc.,  To  Provide  for  the 
Listing  and  Trading  of  Index  Fund 
Shares 

November  27,  2000. 

Pxu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  October 
13,  2000,  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  the 
Exchange.  On  November  17,  2000,  the 
CSE  filed  Amendment  No.  1  to  the 
proposal.  3  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
and  Amendment  No.  1  from  interested 
persons,  and  to  grant  accelerated 
approval  of  the  proposed  rule  change 
and  Amendment  No.  1. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  its  rules 
to  adopt  listing  standards  and  trading 
rules  for  Index  Fund  Shares,  including 
generic  listing  standards,  which  would 
permit  the  Exchange  to  trade,  either  by 
listing  or  pursuant  to  unlisted  trading 
privileges  ("UTP"),  series  of  Index  Fimd 
Shares.  Below  is  the  text  of  the 
proposed  rule  change;  new  language  is 
in  italics. 


Chapter  XI 

Trading  Rules 

Rule  11.9    National  Securities  Trading 
System 


Rule  1 1 .9(x)    Index  Fund  Shares 

(1)  Applicability.  This  Chapter  is 
applicable  only  to  Index  Fund  Shares. 
Except  to  the  extent  inconsistent  with 
this  Chapter,  or  unless  the  context 
otherwise  requires,  the  provisions  of  the 
Constitution  and  all  other  rules  and 
policies  of  the  Exchange  shall  be 
applicable  to  the  trading  on  the 
Exchange  of  Index  Fund  Shares.  Index 
Fund  Shares  are  included  within  the 
definition  of  "security"  or  "securities" 
as  such  terms  are  used  in  the 
Constitution  and  Rules  of  the  Exchange. 

(2)  Definitions.  The  following  terms  as 
used  in  the  Rules  shall,  unless  the 
context  otherwise  requires,  have  the 
meanings  herein  specified. 

(a)  Index  Fund  Share  ■'  means  a 
security  (a)  that  is  issued  by  an  open- 
end  management  investment  company 
based  on  a  portfolio  of  stocks  that  seeks 
to  provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  a  specified  foreign 
or  domestic  stock  index:  (b)  that  is 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19t>-4. 

^  In  Amendment  No,  1 .  the  CSE  requested 
accelerated  effectiveness  of  the  proposed  rule 
change  and  provided  reasons  therefor.  See  Letter 


from  lames  M.  Flynn,  Staff  Attorney.  CSE,  to 
Michael  Gaw,  Attorney-Adviser,  Division  of  Market 
Regulation,  Commission  (November  16.  2000).  The 
CSE  in  fact  meant  to  request  accelerated  approval 
under  Section  19(b)(2)  of  the  Act  in  Amendment 
No.  1.  Telephone  conversation  between  lames  M. 
Flynn,  Staff  Attorney,  CSE.  and  Michael  Gaw, 
Attorney-Adviser,  Division  of  Market  Regulation, 
Commission,  on  November  21,  2000.  Amendment 
No.  1  also  made  certain  minor  changes  to  the  text 
of  the  proposed  rule  language,  discussed  below: 

*  In  the  proposed  rule  language  submitted  by  the 
CSE,  the  term  "Index  Fund  Share"  as  used  here 
inadvertently  had  the  letter  "s"  at  the  end.  In  the 
final  rule  text,  the  word  "Share"  will  be  in  the 
singular.  See  Amendment  No.  1. 


issued  by  such  an  open-end 
management  investment  company  in  a 
specified  aggregate  minimum  number  in 
return  for  a  deposit  of  specified 
numbers  of  shares  of  stock  and/or  a 
cash  amount  with  a  value  equal  to  the 
next  determined  net  asset  value;  and  (c) 
that,  when  aggregated  in  the  same 
specified  minimum  number,  may  be 
redeemed  at  a  holder's  ^  request  by  such 
open-end  investment  company  which 
will  pay  to  the  redeeming  holder  the 
stock  and/or  cash  with  a  value  equal  to 
the  next  determined  net  asset  value. 

(b)  Reporting  Authority.  The  term 
"Reporting  Authority"  in  respect  of  a 
particular  series  of  Index  Fund  Shares 
means  the  Exchange,  a  subsidiary  of  the 
Exchange,  or  an  institution  or  reporting 
service  designated  by  the  Exchange  or 
its  subsidiary  as  the  official  source  for 
calculating  and  reporting  information 
relating  to  such  series,  including,  but 
not  limited  to,  any  current  index  or 
portfolio  value;  the  current  value  of  the 
portfolio  of  any  securities  required  to  be 
deposited  in  connection  with  issuance 
of  Index  Fund  Shares;  the  amount  of 
any  dividend  equivalent  payment  or 
cash  distribution  to  holders  of  Index 
Fund  Shares,  net  asset  value,  or  other 
information  relating  to  the  issuance, 
redemption  or  trading  of  Index  Funds 
Shares. 

Nothing  in  this  section  shall  imply 
that  an  institution  or  reporting  service 
that  is  the  source  for  calculating  and 
reporting  information  relating  to  Index 
Fund  Shares  must  be  designated  by  the 
Exchange.  The^  term  "Reporting 
Authority"  shall  not  refer  to  an 
institution  or  reporting  service  not  so 
designated. 

(3)  Disclosure.  Upon  request  of  a 
customef,  members  and  member 
organizations  shall  provide  to  all 
purchasers  of  Index  Fund  Shares  a 
prospectus  for  the  series  of  Index  Fund 
Shares. 

(4)  Designation.  The  trading  of  Index 
Fund  Shares  based  on  one  or  more 
securities,  whether  by  listing  or 
pursuant  to  unlisted  trading  privileges, 
shall  be  considered  on  a  case-by-case 
basis.  Each  issue  of  Index  F\ind  Shares 


^  In  the  initial  language  of  the  proposed  rule,  the 
CSE  inadvertently  omitted  the  apostrophe  in  the 
word  "holder's."  The  CSE  has  indicated  that,  in  the 
official  rule  language,  the  apostrophe  will  be 
included.  Telephone  conservation  between  lames 
M.  Flynn.  Staff  Attorney,  CSE,  and  Michael  Gaw, 
Attorney-Adviser.  Division  of  Market  Regulation, 
Commission,  on  November  21 ,  2000. 

^  In  the  proposed  rule  language  submitted  by  the 
CSE,  the  two  sentences  of  this  paragraph  were 
inadvertently  run  together  and  joined  with  a 
comma.  The  CSE  has  indicated  that,  in  the  official 
rule  language,  the  sentences  will  be  separated  by  a 
period,  and  the  first  letter  of  the  word  beginning  the 
second  sentence  ("The")  will  be  capitalized.  See 
Amendment  No.  1. 


shall  be  based  on  each  particular  stock 
index  or  portfolio  and  shall  be 
designated  as  a  separate  series  and 
shall  be  identified  by  a  unique  symbol. 
The  securities  that  are  included  in  a 
series  of  Index  Fund  Shares  shall  be 
selected  by  the  Exchange  or  its  agent,  a 
wholly-owned  subsidiary  of  the 
Exchange,  or  by  such  other  person 
thereof,  as  shall  have  authorized  use  of 
such  index.  Such  index  or  portfolio  may 
be  revised  from  time  to  time  as  may  be 
deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index  or  portfolio. 

(5)  Initial  and  Continued  Listing  and/ 
or  Trading.  Each  series  of  Index  Fund 
Shares  will  be  traded  on  the  Exchange, 
whether  by  listing  or  pursuant  to 
unlisted  trading  privileges,  subject  to 
application  of  the  following  criteria: 

(a)  Commencement  of  Trading — For 
each  Series,  the  Exchange  will  establish 
a  minimum  number  of  Index  Fund 
Shares  required  to  be  outstanding  at  the 
time  of  commencement  of  trading  on  the 
Exchange. 

(b)  Continued  Trading — Following  the 
initial  twelve  month  period  following 
commencement  of  trading  on  the 
Exchange  of  a  series  of  Index  Fund 
Shares,  the  Exchange  will  consider  the 
suspension  of  trading,  the  removal  from 
listing,  or  termination  of  unlisted 
trading  privileges  for  such  series  under 
any  of  the  following  circumstances: 

(i)  if  there  are  fewer  than  50  beneficial 
holders  of  the  series  of  Index  Fund 
Shares  for  30  or  more  consecutive 
trading  days; 

(ii)  if  the  value  of  the  index  or 
portfolio  of  securities  on  which  the 
series  of  Index  Fund  Shares  is  based  is 
no  longer  calculated  or  available;  or 

(iii)  if  such  other  event  shall  occur  or 
condition  exist  which,  in  the  opinion  of 
the  Exchange,  makes  further  dealings  on 
the  Exchange  inadvisable.  Upon 
termination  of  an  open-ended 
management  investment  company,  the 
Exchange  requires  that  Index  Fund 
Shares  issued  in  connection  with  such 
entity  be  removed  from  Exchange 
listing. 

(c)  Voting.  Voting  rights  shall  be  as  set 
forth  in  the  applicable  open-end 
management  investment  company 
prospectus. 

*  *  *  Interpretation  and  Policies 
.01  The  Exchange  may  approve  a 
series  of  Index  Fund  Shares  for  listing 
pursuant  to  Rule  19b-4(e)  under  the 
Securities  Exchange  Act  of  1 934 
provided  each  of  the  following  criteria  is 
satisfied: 

(a)  Eligibility  Criteria  for  Index 
Components.  Upon  the  initial  listing  of 
a  series  of  Index  Fund  Shares  each 
component  of  an  index  or  portfolio 


underlying  a  series  of  Index  Fund 
Shares  shall  meet  the  following  criteria 
as  of  the  date  of  the  initial  deposit  of 
securities  to  the  fund  in  connection  with 
the  initial  issuance  of  shares  of  such 
fund: 

(i)  Component  stocks  that  in  the 
aggregate  account  for  at  least  90%  of 
the  weight  of  the  index  or  portfolio  shall 
have  a  minimum  market  value  of  at 
least  $75  Million; 

(ii)  The  component  stocks  shall  have 
a  minimum  monthly  trading  volume 
during  each  of  the  last  six  months  of  at 
least  250,000  shares  for  stocks 
representing  at  least  90%  of  the  weight 
of  the  index  or  portfolio; 

(iii)  The  most  heavily  weighted 
component  stock  cannot  exceed  25%  of 
the  weight  of  the  index  or  portfolio,  and 
the  five  most  heavily  weighted 
component  stocks  cannot  exceed  65% 
of  the  weight  of  the  index  or  portfolio; 

(iv)  The  underlying  index  or  portfolio 
must  include  a  minimum  of  13  stocks; 
and 

(v)  All  securities  in  an  underlying 
index  or  portfolio  must  be  listed  on  a 
national  securities  exchange  or  The 
Nasdaq  Stock  Market  (including  the 
Nasdaq  SmallCap  Market). 

(b)  Index  Methodology  and 
Calculation. 

(i)  The  index  underlying  a  series  of 
Index  Fund  Shares  will  be  calculated 
based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar  or 
modified  equal-dollar  weighting 
methodology; 

(ii)  //  the  index  is  maintained  by  a 
broker-dealer,  the  broker-dealer  shall 
erect  a  "fire-wall"  around  the  personnel 
who  have  access  to  information 
concerning  changes  and  adjustments  to 
the  index  and  the  index  shall  be 
calculated  by  a  third  party  who  is  not 
a  broker-dealer;  and 

(iii)  The  current  index  value  will  be 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association 's 
Network  B. 

(c)  Disseminated  Information.  The 
Reporting  Authority  will  disseminate  for 
each  series  of  Index  Fund  Shares  an 
estimate,  updated  every  15  seconds,  of 
the  value  of  a  share  of  each  series.  This 
may  be  based,  for  example,  upon 
current  information  regarding  the 
required  deposit  of  securities  and  cash 
amount  to  permit  creation  of  new  shares 
of  the  series  or  upon  the  index  value. 

(d)  Initial  Series  Outstanding.  A 
minimum  of  100,000  shares  of  a  series 
of  Index  Fund  Shares  is  required  to  be 
outstanding  at  commencement  of 
trading. 

(e)  Minimal  Fractional  Trading 
Variation.  The  minimum  fractional 
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trading  variation  may  vary  among 
different  series  of  Index  Fund  Shares 
but  will  be  set  at  Vie,  Vss,  or  Ve4  of 
$1.00. 

(f)  Hours  of  Trading.  Trading  will 
occur  between  9:30  a.m.  and  either  4:00 
p.m.  or  4:15  p.m.  for  each  series  of 
Index  Fund  Shares,  as  specified  by  the 
Exchange. 

(g)  Surveillance  Procedures.  The 
Exchange  will  utilize  existing 
surveillance  procedures  for  Index  Fund 
Shares. 

(h)  Applicability  of  Other  Rules.  The 
provisions  of  the  Cincinnati  Stock 
Exchanges  Rules  and  By-Laws  will 
apply  to  all  series  of  Index  Fund  Shares. 

.02  The  following  paragraphs  only 
apply  to  series  of  Index  Fund  Shares 
that  are  the  subject  of  an  order  by  the 
Securities  and  Exchange  Commission 
exempting  such  series  from  certain 
prospectus  delivery  requirements  under 
Section  24(d)  of  the  Investment 
Company  Act  of  1940.  The  Exchange 
will  inform  members  and  member 
organizations  regarding  application  of 
these  provisions  to  a  particular  series  of 
Index  Fund  Shares  by  means  of  an 
Information  Circular  prior  to 
commencement  of  trading  in  such 
series.  The  Exchange  requires  that 
members  and  member  organizations 
provide  to  all  purchasers  of  a  series  of 
Index  Fund  Shares  a  written  description 
of  the  terms  and  characteristics  of  such 
securities,  in  a  form  prepared  by  the 
open-end  management  investment 
company  issuing  such  securities,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  such  series  is 
delivered  to  such  purchaser.  In 
addition,  members  and  member 
organizations  shall  include  such  a 
written  description  with  any  sales 
material  relating  to  a  series  of  Index 
Fund  Shares  that  is  provided  to 
customers  or  the  public.  Any  other 
written  materials  provided  by  a  member 
or  member  organization  to  customers  or 
the  public  making  specific  reference  to 
a  series  of  Index  Fund  Shares  as  an 
investment  vehicle  must  include  a 
statement  in  substantially  the  following 
form:  "A  circular  describing  the  terms 
and  characteristics  of  [the  series  of 
Index  Fund  Shares]  has  been  prepared 
by  the  [open-end  management 
investment  company  name]  and  is 
available  from  your  broker  or  the 
Exchange.  It  is  recommended  that  you 
obtain  and  review  such  circular  before 
purchasing  [the  series  of  Index  Fund 
Shares]." 

A  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  a  series  of  Index 


Fund  Shares  for  such  omnibus  account 
will  be  deemed  to  constitute  agreement 
by  the  non-member  to  make  such 
written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  members  and 
member  organizations  under  this  rule. 

Upon  request  of  a  customer,  a  ^ 
member  or  member  organization  shall 
also  provide  a  prospectus  for  the 
particular  series  of  Index  Fund  Shares. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  Sections,  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

The  Exchange  proposes,  in  a  new  CSE 
Rule  11.9(x),  to  adopt  listing  standards 
to  accommodate  the  trading,  whether  by 
listing  or  pursuant  to  UTP.  of  Index 
Fund  Shares.  The  CSE  has  stated  that 
these  standards  are  similar  to  those 
established  by  other  exchanges. ^  The 
CSE  believes  that  the  proposed  rule 
change  would  further  the  intent  of  Rule 
19b— 4(e)  under  the  Act  ^  by  allowing 
trading  on  the  Exchange  to  begin  in 
Index  Fund  Shares,  subject  to  the 
proposed  generic  standards,  without  the 
need  for  notice  and  comment  and 
Commission  approval.  The  CSE  also 
believes  that  this  new  procedin^e  has  the 


^  In  the  proposed- rule  language  submitted  by  the 
CSE.  the  word  "a"  as  used  here  was  omitted.  The 
CSE  has  indicated  that,  in  the  official  rule  language, 
the  word  "a"  will  appear  before  the  world 
"member."  See  Amendment  No.  1. 

«  See  Exchange  Act  Release  No.  34-42988  (June 
28,  2000),  65  FR  42041  (July  7,  2000)  (accelerated 
approval  of  BSE  generic  listing  standards  for  Index 
Fund  Shares);  Exchange  Act  Release  No.  34—42975 
(June  22.  2000),  65  FR  40712  (June  30,  2000) 
(accelerated  approval  of  CHX  generic  listing 
standards  for  Portfolio  Depository  Receipts  and 
Investment  Company  Units):  Exchange  Act  Release 
No.  34-42833  (May  26.  2000),  65  FR  35679  (June 
5.  2000)  (accelerated  approval  of  CBOE  generic 
listing  standards  for  Index  Portfolio  Shares); 
Exchange  Act  Release  No.  34-42787  (May  15,  2000), 
65  FR  33598  (May  24,  2000)  (approval  of  Amex 
generic  listing  standards  for  Portfolio  Depository 
Receipts  and  Index  Fund  Shares). 

9  17CFR240.19b-4(e). 


potential  to  reduce  the  time  frame  for 
bringing  these  securities  to  market  or  for 
trading  them  pursuant  to  UTP. 

i.  Index  Fxmd  Shares  Generally 

Index  Fimd  Shares  are  securities  that 
are  issued  by  an  open-end  management 
investment  company  ("Fund")  that 
seeks  to  provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  a  specified  foreign 
or  domestic  equity  market  index.  Index 
Fund  Shares  will  be  issued  by  an  entity 
registered  with  the  Commission  as  an 
open-end  management  investment 
company,  and  which  may  be  organized 
as  a  series  fimd  providing  for  the 
creation  of  separate  series  of  securities, 
each  with  a  portfolio  consisting  of  some 
or  all  of  the  component  securities  of  a 
specified  secxuities  index. 

Issuance  of  Index  Fund  Shares  by  a 
Fimd  will  be  made  only  in  minimum 
size  aggregations  or  multiples  thereof 
("Creation  Units").  The  applicable 
Creation  Unit  size  aggregation  will  be 
set  forth  in  the  Fund's  prospectus  and 
will  vary  from  one  series  of  Index  Fund 
Shares  to  another,  but  generally  will  be 
of  substantial  size  {e.g.,  value  in  excess 
of  $450,000  per  Creation  Unit).  It  is 
expected  that  a  Fund  will  issue  and  sell 
Index  Fund  Shares  through  a  principal 
underwriter  on  a  continuous  basis  at  the 
net  asset  value  per  share  next 
determined  after  an  order  to  pxu-chase 
Index  Fund  Shares  in  Creation  Unit  size 
aggregations  is  received  in  proper  form. 

Index  Fund  Shares  will  be  traded  on 
the  Exchange  like  other  equity 
securities,  and  the  CSE's  equity  trading 
rules  will  apply  to  the  trading  of  Index 
Fund  Shares.  The  Exchange  expects  that 
Creation  Unit  size  aggregations  of  Index 
Fund  Shares  generally  will  be  issued  in 
exchange  for  the  "in  kind"  deposit  of  a 
specified  portfolio  of  securities,  together 
with  a  cash  payment  representing,  in 
part,  the  amount  of  dividends  accrued 
up  to  the  time  of  issuance.  The 
Exchange  anticipates  that  such  deposits 
will  be  made  primarily  by  institutional 
investors,  arbitrageurs,  and  the 
Exchange  designated  dealers  (generally 
referred  to  as  "specialists").  Redemption 
of  Index  Fund  Shares  generally  will  be 
made  "in  kind"  with  a  portfolio  of 
securities  and  cash  exchanged  for  Index 
Fimd  Shares  that  have  been  tendered  for 
redemption.  Issuances  of  redemptions 
also  could  occur  for  cash  under 
specified  circiunstances  (e.g.,  if  it  is  not 
possible  to  effect  delivery  of  seciu-ities 
imderlying  the  specific  series  in  a 
particular  foreign  country)  and  at  other 
times  in  the  discretion  of  the  Fund. 

The  Exchange  expects  that  a  Fund 
will  make  available  on  a  daily  basis  a 
list  of  the  names  and  the  required 


number  of  shares  of  each  of  the 
securities  to  be  deposited  in  connection 
with  issuance  of  Index  Fund  Shares  of 
a  particular  series  in  Creation  Unit  size 
aggregations,  as  well  as  information 
relating  to  the  required  cash  payment 
representing,  in  part,  the  amount  of 
accrued  dividends. 

A  Fund  may  make  periodic 
distributions  of  dividends  from  net 
investment  income,  including  net 
foreign  currency  gains,  if  any.  in  an 
amoimt  approximately  equal  to 
accumulated  dividends  on  securities 
held  by  the  Fund  during  the  applicable 
period,  net  expenses  and  liabilities  for 
such  period. 

ii.  Criteria  for  Initial  and  Continued 
Listing 

The  Exchange  believes  that  the  listing 
criteria  proposed  in  its  new  rule  are 
generally  consistent  with  the  listing 
standards  used  by  the  CSE  for  Portfolio 
Depository  Receipts,  currently  fotmd  in 
Chapter  XI,  Rule  11.9(v)  of  the  Exchange 
Rules. 'o 

If  Index  Fund  Shares  are  to  be  listed 
on  the  CSE,  it  will  establish  a  minimiun 
number  of  Index  Fund  Shares  that  must 
be  outstanding  at  the  commencement  of 
Exchange  trading,  and  such  minimum 
number  will  be  included  in  any 
required  submission  under  Rule  19b-4. 

In  connection  with  continued  Listing, 
the  CSE  will  consider  the  suspension  of 
trading  in.  or  removal  from  listing  of.  a 
Fund  upon  which  a  series  of  Index 
Fund  Shares  is  based  when  any  of  the 
following  circumstances  arise:  (1)  there 
are  fewer  than  50  beneficial  holders  of 
the  series  of  Index  Fund  Shares  for  30 
or  more  consecutive  trading  days;  (2) 
the  value  of  the  index  or  portfolio  of 
secmities  on  which  the  series  of  Index 
Fund  Shares  is  based  is  no  longer 
calculated  or  available;  or  (3)  such  other 
event  shall  occur  or  condition  exists 
which,  in  the  opinion  of  the  Exchange, 
makes  further  dealings  on  the  Exchange 
inadvisable.  However,  the  CSE  will  not 
be  required  to  suspend  or  delist  from 
trading,  based  on  the  above  factors,  any 
Index  Fimd  Shares  for  a  period  of 
twelve  months  after  the  initial  listing  of 
such  Index  Fund  Shares  for  trading  on 
the  Exchange.  In  any  case,  upon 
termination  of  a  Fund,  the  Exchange 
will  require  that  Index  Fund  Shares 
issued  in  connection  with  that  Fund  be 
removed  from  Exchange  listing. 

The  Exchange  believes  that  these 
proposed  criteria  are  similar  to  the 


Index  Fund  Shares  listing  criteria 
currently  used  by  the  Amex." 

iii.  Required  Standards  To  Permit 
Trading 

The  CSE  proposes  to  adopt  generic 
listing  and  delisting  standards  to  permit 
the  trading,  either  by  listing  or  pursuant 
to  UTP.  of  Index  Fund  Shares  pursuant 
to  Rule  19b-4(e)  under  the  Act." 
Accordingly,  the  CSE  proposes  to 
approve  a  series  of  Index  Fund  Shares 
for  listing  or  trading  under  the  following 
criteria. 

Initial  Listing  Criteria 

Upon  the  initial  listing  of  a  series  of 
Index  Fund  Shares,  component  stocks 
that  in  the  aggregate  account  for  at  least 
90  percent  of  the  weight  of  the 
underlying  index  or  portfolio  must  have 
a  minimiun  market  value  of  at  least  $75 
million.  The  compotent  stocks 
representing  at  least  90  percent  of  the 
weight  of  the  index  or  portfolio  must 
have  a  minimum  monthly  trading 
volume  during  each  of  the  last  six 
months  of  at  least  250.000  shares.  The 
most  heavily  weighted  component 
stocks  in  an  underlying  index  or 
portfolio  cannot  exceed  25  percent  of 
the  weight  of  the  index  or  portfolio,  and 
the  five  most  heavily  weighted 
component  stocks  caimot  exceed  65 
percent  of  the  weight  of  the  index  or 
portfolio.  ^^  All  securities  in  an 
underlying  index  or  portfolio  must  be 
listed  on  either  a  national  securities 
exchange  or  the  Nasdaq  Stock  Market 
(including  the  Nasdaq  SmallCap 
Market).  Finally,  any  series  of  Index 
Fund  Shares  must  meet  these  eligibility 
criteria  as  of  the  date  of  the  initial 
deposit  of  securities  and  cash  into  the 
trust  or  fund. 

Continued  Listing  Criteria 

The  index  underlying  a  series  of 
Index  Fund  Shares  will  be  calculated 
based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar,  or 
modified  equal-dollar  weighting 
methodology.  In  addition,  if  the  index  is 


>"  See  Exchange  Act  Release  No.  34-39268 
(October  22,  1997),  62  FR  56211  (October  29,  1997) 
(approval  of  CSE  proposal  to  establish  listing 
criteria  for  Portfolio  Depository  Receipts). 


' '  See  supra  note  8. 

»2  17  CFR  240.19b-4(e).  Rule  19b-4(e)  permits 
self-regulatory  organizations  ("SROs")  to  list  and 
trade  new  derivative  products  that  comply  with 
existing  SRO  trading  rules,  procedures,  surveillance 
programs,  and  listing  standards,  without  submitting 
a  proposed  rule  change  under  Section  19(b)  of  the 
Act,  15  U.S.C.  78s(b). 

'3  The  CSE  states  that,  under  Subchapter  M  of  the 
Internal  Revenue  Code,  for  a  fund  to  qualify  as  a 
regulated  investment  company,  the  securities  of  a 
single  issuer  can  account  for  no  more  than  25 
percent  of  a  fund's  total  assets,  and  at  least  50 
percent  of  a  fund's  total  assets  must  be  comprised 
of  cash  (including  govertunent  securities)  and 
securities  of  single  issuers  whose  securities  account 
for  less  than  5  percent  of  such  fund's  total  assets. 


maintained  by  a  broker-dealer,  the 
broker-dealer  will  erect  a  fire-wall 
around  the  personnel  who  have  access 
to  information  concerning  changes  and 
adjustments  to  the  index,  and  the  index 
will  be  calculated  by  a  third  party  who 
is  not  a  broker-dealer. 

The  current  index  value  will  be 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B.  The  Reporting  Authority 
will  disseminate  for  each  series  of  Index 
Fund  Shares  an  estimate,  updated  every 
15  seconds,  of  the  Value  of  a  share  of 
each  series.  This  may  be  based  upon,  for 
example,  current  information  regarding 
the  required  deposit  of  securities  plus 
any  cash  amount  to  permit  creation  of 
new  shares  of  the  series  or  upon  the 
index  value. 

Index  Fund  Shares  will  be  registered 
in  book  entry  form  through  the 
Depository  Trust  Company.  A  minimum 
of  100.000  shares  of  a  series  of  Index 
Fund  Shares  is  required  to  be 
outstanding  at  commencement  of 
trading.  Trading  in  Index  Fund  Shares 
on  the  Exchange  will  occur  between 
9:30  a.m.  and  either  4:00  p.m.  or  4:15 
p.m.  (all  times  Eastern  Standard  Time) 
for  each  series  of  Index  Fund  Shares,  as 
specified  by  the  CSE. 

Pursuant  to  UTP.  the  CSE  will  rely 
upon  the  primary  exchange  that 
originally  listed  the  respective  Fund  to 
monitor,  surveil,  and  insure  that  the 
proceeding  listing  criteria  are  met  by 
each  index  or  portfolio  that  is  listed  and 
traded  on  the  CSE.  The  CSE  has  stated 
that  it  will  also  monitor  the  respective 
primary  exchange's  actions,  news 
releases,  and  disclosures  made  about 
any  Index  Fund  Shares  traded  on  the 
CSE. 

iv.  CSE  Rules  Applicable  to  the  Trading 
of  Index  Fund  Shares 

Index  Fund  Shares  are  considered 
"securities"  under  the  CSE's  Rules  and 
are  subject  to  all  applicable  trading 
rules,  including  the  provisions  of  CSE 
Chapter  XIV.  Rule  14.9.  ITS  "Trade- 
Throughs"  and  "Locked  Markets." 
which  prohibit  Exchange  members  from 
initiating  trade-throughs  for  Intermarket 
Trading  System  securities,  as  well  as 
rules  governing  priority,  parity,  and 
precedence  of  orders;  market  volatility- 
related  trading  halt  provisions;  and 
responsibilities  of  CSE  Designated 
Dealers. '••  CSE  equity  margin  rules  also 


'*The  term  "Designated  Dealer  "  means  a 
proprietary  Member  who  maintains  a  minimum  net 
capital  of  at  least  the  greater  of  SSOO.OOO  or  the 
amount  required  imder  Rule  15c3-l  under  the  Act, 
17  CFR  240.15c3-l,  and  who  has  been  approved  by 
the  Exchange's  Securities  Committee  to  perform 
market  functions  by  entering  bids  and  offers  for 

Continued 
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will  apply  to  trading  in  Index  Fund 
Shares. 

The  CSE's  surveillance  procedure  for 
Index  Fund  Shares  will  be  similar  to  the 
existing  CSE  procedures  used  for 
Portfolio  Depositary  Receipts  '^  and  will 
incorporate  and  rely  upon  existing 
Exchange  surveillance  systems.  The 
Exchange  has  stated  that  it  believes 
these  procedures  will  effectively 
monitor  the  trading  activity  in  Index 
Fimd  Share  products  so  as  to  ensure  full 
compliance  with  Exchange  rules  and  the 
federal  securities  laws.^^ 

Prior  to  the  commencement  of  trading 
in  Index  Fimd  Shares,  the  Exchange  will 
issue  a  circular  to  members  highlighting 
the  characteristics  of  Index  Fund 
Shares.  The  circular  will  discuss  the 
special  characteristics  and  risks  of 
trading  this  type  of  security. 
Specifically,  the  circular  will  discuss 
what  Index  Fund  Shares  are,  how  they 
are  created  and  redeemed,  the 
requirement  that  members  and  member 
firms  deliver  a  prospectus  to  investors 
piirchasing  Index  Fimd  Shares  prior  to 
or  concurrently  with  the  confirmation  of 
a  transaction,  applicable  Exchange 
Rules,  dissemination  information, 
trading  information,  and  the 
applicability  of  suitability  rules. 

Additionally,  the  circular  will  inform 
members  of  specific  Exchange  policies, 
such  as  trading  halts  and  market 
conditions  particular  to  such  secxuities. 
First,  the  circular  will  advise  that 
trading  will  be  halted  in  the  event  the 
market  volatility  trading  halt  parameters 
have  been  reached. '^  Second,  the 
circular  will  advise  that  the  Exchange 
may  consider  factors  such  as  the  extent 
to  which  trading  is  not  occurring  in  one 
or  more  deposited  secm-ities  and 
whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  in  such  securities  are  present. 

Pursuant  to  Rule  12f-5  under  the 
Act,'*  to  trade  a  particular  class  or  type 
of  security  pursuant  to  UTP,  the 
Exchange  must  have  rules  providing  for 
transactions  in  such  class  or  type  of 
security.  The  CSE's  proposed  rule 
change  is  designed  to  create  standards 
substantially  similar  to  those  approved 
for  other  exchanges. 

V.  Disclosiue  to  Customers 

The  CSE  will  require  its  members  to 
provide  all  purchasers  of  newly  issued 
Index  Fund  Shares  with  a  prospectus  for 


Designated  Issues  into  the  System.  See  CSE  Rule 
11.9(a)(3). 

'5  See  CSE  Rule  11. 9(v). 

'"  See  Amendment  No.  1 

"See CSE  Rules.  Chapter  XTV. 

»»17CKR240.12f-5. 


each  separate  Fund.  Because  the 
Creation  Units  will  be  in  continuous 
distribution,  the  prospectus  delivery 
requirements  of  Section  5(b)(2)  of  the 
Securities  Act  of  1933  '^  will  apply  to 
all  investors  in  Index  Fund  Shares, 
including  investors  who  make 
secondary  market  purchases  on  the 
Exchange  in  Index  Fund  Shares.  With 
respect  to  series  of  Index  Fund  Shares 
that  are  the  subject  of  an  order  by  the 
Commission  exempting  such  series  fi'om 
certain  prospectus  delivery 
requirements  under  Section  24(d)  of  the 
Investment  Company  Act  of  1940, 20  the 
CSE  will  inform  members  and  member 
organizations  regarding  disclosine 
obligations  with  respect  to  a  particular 
series  of  Index  Fimd  Shares  by  means  of 
an  Information  Circular  prior  to 
commencement  of  trading  in  such 
series. 

For  any  exempted  series,  the 
Exchange  requires  that  members  and 
member  organizations  provide  to  all 
purchasers  of  a  series  of  Index  Fund 
Shares  a  written  description  of  the  terms 
and  characteristics  of  such  securities,  in 
a  form  prepared  by  the  Fund  issuing 
such  securities,  not  later  than  the  time 
a  confirmation  of  the  first  transaction  in 
such  series  is  delivered  to  a  purchaser. 
In  addition,  members  and  member 
organizations  shadl  include  such  written 
description  with  any  sales  material 
relating  to  a  series  of  Index  Fund  Shares 
that  is  provided  to  customers  or  the 
public.  Any  other  written  materials 
provided  by  a  member  or  member 
organization  to  customers  or  the  public 
making  specific  reference  to  a  series  of 
Index  Fund  Shares  as  an  investment 
vehicle  must  include  a  statement  in 
substantially  the  following  form:  "A 
circular  describing  the  terms  and 
characteristics  of  (the  series  of  Index 
Fund  Shares]  has  been  prepared  by  the 
[Fund  name]  and  is  available  from  your 
broker  or  the  Exchange.  It  is 
recommended  that  you  obtain  and 
review  such  circular  before  purchasing 
[the  series  of  Index  Fund  Shares].  In 
addition,  upon  request  you  may  obtain 
from  your  broker  a  prospectus  for  [the 
series  of  Index  Fund  Shares]." 

A  member  or  member  organization 
carrying  an  onmibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  a  series  of  Index 
Fund  Shares  for  such  omnibus  account 
will  be  deemed  to  constitute  agreement 
by  the  non-member  to  make  such 
written  description  available  to  its 
customers  on  the  same  terms  as  are 


'«15U.S.C.  77e(b)(2). 
«'15U.S.C.eOa-24(d). 


directly  applicable  to  members  and 
member  organizations  under  this  rule. 

Upon  request  of  a  customer  a  member 
or  member  organization  shall  also 
provide  a  prospectus  for  the  particular 
series  of  Index  Fund  Shares. 

vi.  Minimum  Fractional  Change 

The  CSE  proposes  that  the  minimum 
ficictional  change  for  Index  Fund  Shares 
on  the  Exchange  will  be  l/16th,  l/32nd, 
or  l/64th  of  $1.00,  depending  on  the 
series  of  Index  Fund  Shares.  The 
Exchange  has  stated  that  these  are  the 
same  minimum  fractional  increments 
for  the  trading  of  Index  Fund  Shares  on 
the  CSE,  until  such  time  as  decimal 
increments  are  implemented. 

2.  Statutory  Basis 

The  CSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,  21  in  that  it  is 
designed  to  promote  jnst  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  securities  transactions;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  in  connection  with 
the  proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissiuii's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-00-06  and  should  be 
submitted  by  December  26,  2000. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5).  22  Specifically,  the 
Commission  finds  that  the  CSE's 
proposal  to  establish  generic  standards 
to  permit  the  trading  of  Index  Fimd 
Shares  pursuant  to  Rule  19b— 4(e) 
furthers  the  intent  of  that  rule  by 
facilitating  commencement  of  trading  in 
these  securities  without  the  need  for 
notice  and  comment  and  Commission 
approval  under  Section  19(b)  of  the 
Act.  23  By  establishing  generic 
standards,  the  proposal  should  reduce 
the  CSE's  regulatory  burden,  as  well  as 
benefit  the  public  interest,  by  enabling 
the  Exchange  to  bring  qualifying 
products  to  the  market  more  quickly. 
Accordingly,  the  Commission  finds  that 
the  CSE's  proposal  will  promote  just 
and  equitable  principles  of  trade;  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.  24  The  Commission  notes  that  it  has 
previously  approved  similar  rules, 
including  generic  listing  standards, 
relating  to  similar  products  traded  on 
the  Boston  Stock  Exchange,  the 
American  Stock  Exchange,  the  Chicago 
Board  Options  Exchange,  and  the 
Chicago  Stock  Exchange.  25 

Rule  19b— 4(e)  provides  that  the  listing 
and  trading  of  a  new  derivative 
securities  product  by  an  SRO  shall  not 
be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule 
19b— 4,  if  the  Commission  has  approved. 


pursuant  to  Section  19(b)  of  the 
Exchange  Act.  the  SRO's  trading  rules, 
procedures,  and  listing  standards  for  the 
product  class  that  include  the  new 
derivative  securities  product  and  the 
SRO  has  a  surveillance  program  for  the 
product  class.  26  The  Commission's 
approval  of  the  proposed  generic  listing 
standards  for  Index  Fund  Shares  will 
allow  those  series  of  Index  Fund  Shares 
that  satisfy  those  standards  to  start 
trading  under  Rule  19b-4(e),  without 
the  need  for  notice  and  comment  and 
Commission  approval.  The  Exchange's 
ability  to  rely  on  Rule  19b— 4(e)  for  these 
products  potentially  reduces  the  time 
frame  for  bringing  these  securities  to  the 
market  and  thus  enhances  investors' 
opportunities.  The  Commission  notes 
that,  while  the  proposal  reduces  the 
Exchange's  regulatory  burden,  the 
Commission  maintains  regulatory 
oversight  over  any  products  listed  under 
the  generic  standards  through  regular 
inspection  oversight. 

The  Conunission  previously 
concluded  that  Index  Fund  Shares  and 
like  products  that  it  approved  for 
trading  under  similar  rules  on  other 
exchanges  would  allow  investors:  (1)  To 
respond  quickly  to  market  changes 
through  intra-day  trading  opportunities, 
(2)  to  engage  in  hedging  strategies 
similar  to  those  used  by  institutional 
investors,  and  (3)  to  reduce  transactions 
costs  for  trading  a  portfoUo  of 
securities.2^  The  Conunission  believes, 
for  the  reasons  set  forth  below,  that  the 
product  classes  that  satisfy  the  proposed 
standards  for  Index  Fund  Shares  should 
produce  the  same  benefits  to  the  CSE 
and  to  investors. 

The  Commission  finds  that  the 
Exchange's  proposal  contains  adequate 
rules  and  procedures  to  govern  the 
trading  of  Index  fund  Shares  under  Rule 
19b— 4(e).  All  series  of  Index  Fund 
Shares  listed  under  the  proposed 
standards  will  be  subject  to  the  full 
panoply  of  CSE  rules  and  procedures 
that  now  govern  the  trading  of  existing 
securities  on  the  CSE.28  Accordingly, 
any  new  series  of  Index  Fund  Shares 
listed  and  traded  on  the  Exchange,  or 


"  15  U.S.C  78f(b)(5). 


"  15  U.S.C.  78flb)(5). 

"  15  U.S.C.  78s(b) 

2«  15  U.S.C.  78f[b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  fonnation.  See  IS  U.S.C.  78c(f). 

**  See  supra  note  8. 


'•  See  Exchange  Act  Release  No.  40761 
(December  8,  1998),  63  FR  70952  (December  22. 
1998)  (adopting  release  for  Rule  19b-4(e)). 

^?  See  supra  note  25. 

2<>The  Commission  notes  that,  although  Index 
Fund  Shares  are  not  leveraged  instruments  and 
therefore  do  not  possess  any  of  the  attributes  of 
stock  index  options,  their  prices  will  be  derived  and 
based  upon  the  securities  held  in  their  respective 
Funds.  Accordingly,  the  level  of  risk  involved  in 
the  purchase  or  sale  of  Index  Fund  Shares  is  similar 
to  the  risk  involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nevertheless,  the 
Commission  believes  there  are  unique  aspects  to 
trading  Index  Fund  Shares,  which  the  Exchange  has 
sufficiently  and  adequately  addressed  in  this 
proposal. 


pursuant  to  UTP,  will  be  subject  to  CSE 
rules  governing  the  trading  of  equity 
securities,  including,  among  others, 
rules  and  procedures  governing  trading 
halts,  disclosures  to  members, 
responsibilities  of  the  specialist, 
account  opening  and  customer 
suitability  requirements,  and  margin. 
These  criteria  allow  the  CSE  to  consider 
the  suspension  of  trading  and  the 
delisting  of  a  series  if  an  event  occurred 
that  made  further  dealings  in  such 
securities  inadvisable.  This  will  give  the 
CSE  flexibility  to  delist  Index  Fund 
Shares  if  circumstances  warrant  such 
action. 

The  Commission  believes  that  the 
CSE's  proposal  will  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  Index  Fund  Shares.  Members 
and  member  organizations  will  be 
required  to  provide  to  all  purchasers  of 
Index  Fund  Shares  a  written  description 
of  the  terms  and  characteristics  of  these 
securities,  to  include  their  description 
in  sales  materials  provided  to  customers 
or  the  public,  to  include  a  specific 
statement  relating  to  the  availability  of 
the  description  in  other  types  of 
materials  distributed  to  customers  or  the 
pubUc,  and  to  provide  a  copy  of  the 
prospectus,  when  requested  by  the 
customer.  The  proposal  also  requires  a 
member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  to  notify  the  non- 
member  that  execution  of  an  order  to 
purchase  Index  Fund  Shares  constitutes 
an  agreement  by  the  non-member  to 
provide  the  product  description  to  its 
customers. 

The  Commission  also  notes  that,  upon 
the  initial  listing  or  trading  pursuant  to 
UTP  of  any  Index  Fund  Shares,  the  CSE 
will  issue  a  circular  to  its  members 
explaining  the  unique  characteristics 
and  risks  of  this  particular  type  of 
security.  The  circular  also  will  note  the 
prospectus  or  product  description 
delivery  requirements  of  Exchange 
members  and  inform  members  of  their 
responsibilities  under  CSE  Rules  in 
coimection  with  customer  transactions 
in  these  securities.  The  Commission 
believes  that  these  requirements  ensure 
adequate  disclosure  to  investors  about 
the  terms  and  characteristics  of  a 
particular  series  and  are  consistent  with 
Section  6(b)(5)  of  the  Act.29 

In  addition,  the  CSE  has  developed 
specific  listing  criteria  for  series  of 
Index  Fund  Shares  qualifying  for  Rule 
19b-4(e)  treatment  that  will  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  to  allow  for  the  maintenance 


"  15  U.S.C  78f(b)(5). 
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of  fair  and  orderly  markets.  Specifically, 
the  proposed  generic  listing  standards 
require  that  a  minimum  of  100,000 
shares  of  a  series  of  Index  fund  Shares 
be  outstanding  as  of  the  start  of  trading. 
The  Commission  believes  that  this 
minimum  nutaber  of  securities  is 
sufficient  to  establish  a  liquid  market  at 
the  commencement  of  trading. 

The  Commission  believes  mat  the 
proposed  generic  listing  standards 
ensure  that  the  securities  composing  the 
underlying  indexes  and  portfolios  are 
well  capitalized  and  actively  traded. 
These  capitalization  and  liquidity 
criteria  serve  to  prevent  fraudulent  or 
manipulative  acts,  and  are  therefore 
consistent  with  Section  6(b)(5)  of  the 
Act.  Furthermore,  the  Commission  finds 
that  the  Exchange's  proposal  to  trade 
Index  Fund  Shares  in  increments  of  Vie, 
V32,  or  V64,  of  $1.00,  until  the  Exchange 
is  required  to  convert  to  decimal 
trading,  is  consistent  with  the  Act. 

The  Exchange  also  represents  that  the 
Reporting  Authority  will  disseminate 
for  each  series  of  Index  Fimd  Shares  an 
estimate,  updated  every  15  seconds,  of 
the  value  of  a  share  of  each  series.  The 
Commission  believes  that  the 
information  the  Exchange  proposes  to 
have  disseminated  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
each  series. 

The  Commission  also  notes  that 
certain  concerns  are  raised  when  a 
broker-dealer  is  involved  in  both  the 
development  and  maintenance  of  a 
stock  index  upon  which  products  such 
as  Index  Fund  Shares  are  based.  The 
proposal  requires  that,  in  such 
circumstances,  the  broker-dealer  must 
have  procedures  in  place  to  prevent  the 
misuse  of  material,  non-public 
information  regarding  changes  and 
adjustments  to  the  index,  and  that  the 
index  value  be  calculated  by  a  third 
party  who  is  not  a  broker-dealer.  The 
Commission  believes  that  these 
requirements  should  help  address 
concerns  raised  by  a  broker-dealer's 
involvement  in  the  management  of  such 
an  index. 

In  its  proposed  generic  listing 
standards,  the  CSE  represents  that  it 
will  rely  upon  its  existing  surveillance 
procediu-es  for  supervision  of  trading  in 
Index  Fund  Shares  listed  or  traded 
piu-suant  to  Rule  19b-4(e).  The 
Commission  believes  that  these 
surveillance  procedures  are  adequate  to 
address  concerns  associated  with  listing 
and  trading  Index  Fund  Shares, 
including  those  listed  or  traded  under 
the  generic  standards.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  such  securities 
provide  adequate  safeguards  to  prevent 


manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest, 
consistent  with  Section  6(b)(5)  of  the 
Act.^"  The  Commission  further  notes 
that  the  Exchange  has  represented  that 
it  will  file  form  1 9b-4(e)  with  the 
Commission  within  five  business  days 
of  commencement  of  trading  a  series 
under  the  generic  standards,  and  will 
comply  with  all  Rule  19b-4(e) 
recordkeeping  requirements.^^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  thereto  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  CSE's  proposal  regarding  the 
listing  and  trading  of  Index  Fund  Shares 
will  be  substantially  similar  to  the  rules 
for  similar  products  traded  on  other 
exchanges  that  the  Commission  has 
previously  approved,  and  that  they  raise 
issues  that  previously  have  been  the 
subject  of  a  full  comment  period  under 
Section  19(b)  of  the  Act.s^  The 
Commission  does  not  believe  that  the 
proposal  raises  novel  regulatory  issues 
that  were  not  addressed  in  the  previous 
filings.  Accordingly,  the  Commission 
finds  that  there  is  good  cause,  consistent 
with  Section  6(b)(5)  of  the  Act.^a  to 
approve  the  proposed  rule  change  and 
Amendment  No.  1  on  an  accelerated 
basis. 

/( Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.a^  that  the 
proposed  rule  change  (SR-CSE-00-06) 
and  Amendment  No.  1  thereto  are 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.35 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-30719  Filed  12-1-00;  8:45  am] 
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'"ISU.S.C.  78ffb)(5). 

^'  Telephone  conversation  between  James  M. 
Flynn,  Staff  Attorney.  CSE,  and  Michael  Caw, 
Attorney-Adviser.  Division  of  Market  Regulation, 
Commission,  on  November  1.  2000. 

"  15  U.S.C.  78s(b)  See  supra  note  25. 

"15U.S.C.  78f[b)(6). 

"  15  U.S.C.  78s(b)(2). 

« 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43604;  File  No.  SR-CSE- 
00-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Cincinnati  Stock 
Exchange,  inc.  Relating  to  the  Listing 
and  Trading  of  Trust  Issued  Receipts 

November  21,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  October 
13,  2000,  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  substantially  prepared  by  the 
Exchange.  On  November  17,  2000,  the 
CSE  filed  Amendment  No.  1  to  the 
proposed  rule  change. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
and  Amendment  No.  1  from  interested 
persons,  and  to  grant  accelerated 
approval  of  the  proposed  rule  change 
and  Amendment  No.  1. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  its  listing 
standards  for  Trust  Issued  Receipts 
("TIRs")  to  establish  generic  standards 
that  permit  listing  and  trading,  or 
trading  pursuant  to  unlisted  trading 
privileges  ("UTP"),  of  TIRs  pursuant  to 
Rule  19b-^(e)  imder  the  Act.*  The  text 
of  the  proposed  rule  change  is  available 
at  the  principal  office  of  the  CSE  and  at 
the  Commission. 


>  15  U.S.C.  78sfb)(l). 

2l7CFR240.19b-4. 

'In  Amendment  No.  1,  the  CSE  requested 
accelerated  effectiveness  of  the  proposed  rule 
change  and  provided  reasons  therefore.  See  Letter 
from  James  M.  Flynn.  Staff  Attorney.  CSE,  to 
Michael  Gaw,  Attorney-Advisor,  Division  of  Market 
Regulation,  Commission  (November  16,  2000).  The 
CSE  in  fact  meant  to  request  accelerated  approval 
of  the  proposal  in  Amendment  No.  1.  Telephone 
conversation  between  lames  M.  Flynn,  Staff 
Attorney,  CSE,  and  Michael  Gaw,  Attorney-Adviser. 
Division  of  Market  Regulation,  Commission,  on 
November  21.  2000.  Amendment  No.  1  also 
corrected  a  typographical  error  in  the  proposed  rule 
text. 

*17CFR240.19b-4(e). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange  proposes  to  amend  CSE 
Chapter  XI.  Rule  11.9(w)  (Trust  Issued 
Receipts),  to  establish  generic  standards 
that  permit  listing  and  trading,  or 
trading  pursuant  to  UTP,  of  TIRs 
pursuant  to  Rule  19b-4(e)  under  the 
Act. 

On  July  17,  2000,  the  Commission 
approved  a  CSE  proposal  to  adopt 
certain  listing  standards  for  TIRs  and  to 
trade  two  kinds  of  TIR — Internet 
HOLDRs  and  Biotech  HOLDRs— 
pursuant  to  UTP.^  This  proposal 
included  new  rides  stating  that  the  CSE 
may  trade,  whether  by  listing  or 
pursuant  to  UTP,  TIRs  based  on  one  or 
more  securities.^  In  addition,  the  new 
rules  provided  that  the  Exchange's 
Constitution  and  all  other  rules  and 
policies  of  the  Board  of  Trustees  apply 
to  the  trading  of  TIRs  on  the  Exchange.'' 
For  each  trust,  the  CSE  will  establish  a 
minimum  number  of  TIRs  required  to  be 
outstanding  at  the  time  of 
commencement  of  trading  on  the 
Exchange.**  In  addition,  following  the 
initial  12 -month  period  after  formation 
of  a  trust  and  commencement  of  trading 
on  the  Exchange,  the  CSE  will  consider 
the  suspension  of  trading  in,  or  removal 
from  listing  of  a  trust  upon  which  a 
series  of  TIRs  is  based,  under  any  of  the 
following  circumstances:  (1)  The  trust 
has  more  than  60  days  remaining  imtil 
termination  and  there  are  fewer  than  50 
record  emd/or  beneficial  holders  of  TIRs 
for  30  or  more  consecutive  trading  days; 
(2)  the  Trust  has  more  than  50,000 
receipts  issued  and  outstanding;  (3)  the 


5  See  Exchange  Act  Release  No.  43024  (July  17, 
2000),  65  FR  45640  (July  24.  2000). 

•See CSE  Chapter  XI,  Rule  11.9(w)(3). 

'See CSE  Chapter  XI,  Rule  11.9(w)(l).  However, 
exceptions  exist  where  a  trading  rule  is  inconsistent 
with  the  TIR  listing  standards  or  where  the  context 
otherwise  requires.  .See  id^ 

8  See  CSE  Chapter  XI.  Rule  11.9(w)(4)(a). 


market  value  of  all  receipts  issued  and 
outstanding  is  less  than  $1,000,000;  or 
(4)  if  any  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable.^ 

The  CSE  now  intends  to  trade 
additional  TIR  products  [e.g., 
Pharmaceutical  HOLDRs  and 
Telecommimications  HOLDRs)  that 
currently  are  listed  on  other  exchanges 
and  that  are  developed  from  time  to 
time.  To  accommodate  the  efficient 
listing  or  trading,  or  trading  pursuant  to 
UTP,  of  additional  TIRs,  the  CSE 
proposes  to  add  a  new  Interpretation  to 
the  Exchange's  existing  rules  that  would 
establish  generic  standards  for  the 
listing  and  trading  of  TIRs  pursuant  to 
Rule  19b-4(e).  Under  the  new 
Interpretation,  the  Exchange  could  list 
Of  trade,  pursuant  to  Rule  19b-4(e),  any 
TIRs  that  meet  the  following  additional 
criteria:  (1)  Each  security  underlying  the 
TIR  must  be  registered  under  Section  12 
of  the  Act;  ^°  (2)  each  company  whose 
securities  are  underlying  securities  for 
the  TTR  must  have  a  minimum  public 
float  of  at  least  $150  million;  (3)  each 
security  imderlying  the  i'lK  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  as  a  reported  national  market 
system  security;  (4)  each  company 
whose  securities  are  underlying 
securities  for  the  TIR  must  have  an 
average  daily  trading  volume  of  at  least 
100,000  shares  during  the  preceding  60- 
day  trading  period;  (5)  each  company 
wbose  securities  are  underlying 
securities  for  the  TLR  must  have  an 
average  daily  dollar  value  of  shares 
traded  of  at  least  $1  million;  and  (6)  the 
most  heavily  weighted  security  in  the 
TIR  cannot  initially  represent  more  than 
20  percent  of  the  overall  value  of  the 
TIR. 

The  CSE  believes  that  these  additional 
criteria  will  ensiue  that  no  security 
included  as  an  imderlying  security  in  a 
TIR  product  will  be  readily  susceptible 
to  manipulation,  while  at  the  same  time 
permitting  sufficient  flexibility  in  the 
construction  of  various  TIRs  to  meet 
investors'  needs.  The  CSE  also  believes 
that  these  criteria  will  ensure  sufficient 
hquidity  for  those  investors  seeking  to 
purchase  and  deposit  the  underlying 
securities  with  the  trustee  to  create  a 
new  TIR. 

2.  Statutory  Basis 

The  CSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act "  in  general,  and  furthers 


the  objectives  of  Sections  6(b)(5)  '^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade;  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  would  impose  any 
inappropriate  burden  on  competition. 
The  CSE  believes  that  the  proposed  rule 
would  encourage  competition  among 
markets  by  allowing  more  than  one 
exchange  to  list  and  trade  TIRs  pursuant 
to  Rule  19b-4(e)  under  the  Act.^a 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  connection  with  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  and  Amendment  No.  1  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  v^rith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-00-05  and  should  be 
submitted  by  December  26,  2000. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and  Amendment 
No.l 

The  Commission  finds  that  the 
proposed  rule  change  and  Amendment 
No.  1  are  consistent  with  the 


BSeeCSEChapterXI.  Rulell.9(w)(4)(b). 
'"IS  U.S.C.  78/. 
"  15  U.S.C.  78f(b). 


■2  15U.S.C.  78f(b)(5). 
'M7CFR240.19b-4(e). 
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requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5). '•»  Specifically,  the 
Commission  finds  Uiat  establishing 
generic  standards  to  permit  listing  and 
trading  of  TIRs  pursuant  to  Rule  19b- 
4(e)  will  further  the  intent  of  that  rule 
by  facilitating  commencement  of  trading 
in  these  securities  without  the  need  for 
notice  and  comment  and  Commission 
approval  under  Section  19(b)  of  the 
Act.  15  By  establishing  generic  standards, 
the  proposal  should  reduce  the  CSE's 
regulatory  burden,  as  well  as  benefit  the 
public  interest,  by  enabling  the 
Exchange  to  bring  qualifying  products  to 
the  market  more  quickly.  Accordingly, 
the  Commission  finds  that  the  CSE's 
proposal  will  promote  just  and  equitable 
principles  of  trade;  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities;  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.'^  Furthermore,  the  Commission 
notes  that  it  has  previously  approved 
similar  proposals  by  the  Chicago  Stock 
Exchange  ("CHX")  and  the  American 
Stock  Exchange  ("Amex")  to  establish 
generic  listing  standards  for  TIRs.^'' 

Rule  19b-4(e)  provides  that  the  listing 
and  trading  of  a  new  derivative 
securities  product  by  an  SRO  shall  not 
be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule 
19b-4,  if  the  Commission  has  approved, 
pursuant  to  Section  19(b)  of  the  Act,  the 
SRO's  trading  rules,  procedures,  and 
listing  standards  for  the  product  class 
that  include  the  new  derivative 
seciu-ities  product  and  the  SRO  has  a 
surveillance  program  for  the  product 
class. '8  The  Commission's  approval  of 
the  proposed  generic  listing  standards 
for  TIRs  and  the  CSE  will  allow  TIRs 
that  meet  those  standards  to  start 
trading  pursuant  to  Rule  19b— 4(e) 
without  the  need  for  notice  an  comment 
and  Commission  approval.  The 
Exchange's  ability  to  rely  on  Rule  19b- 
4(e)  for  these  products  potentially 
reduces  the  time  frame  for  bringing 
these  securities  to  the  market  and  thus 


'M5U.S.C.  78f(b)(5)- 

>5  15  U.S.C.  78s(b). 

'6 15  U.S.C.  78frb)(5).  In  approving  these  rules, 
the  Commission  notes  thai  is  has  considered  the 
proposed  rules'  impact  on  efficiency,  completion, 
and  capital  formation.  See  15  U.S.C.  78c(f). 

"See  Exchange  Act  Release  No.  43396 
(September  29.  2000),  65  FR  60230  (October  10, 
2000). 

*"  See  Exchange  Act  Release  No.  40761 
(December  8,  1998),  63  FR  70952  (December  22, 
1998)  (adopting  release  for  Rule  19b-4(e)). 


enhances  investors'  opportunities.  The 
Commission  notes  that,  while  the 
proposal  reduces  the  Exchange's 
regulatory  burden,  the  Commission 
maintains  regulatory  oversight  over  any 
TIRs  listed  under  the  generic  standards 
through  regular  inspections. 

The  Commission  nas  previously 
approved  a  CSE  proposal  to  establish 
certain  listing  standards  for  TIRs  and  to 
trade  two  series  of  TIRs  (Internet 
HOLDRs  and  Biotech  HOLDRs) 
pursuant  to  UTP.^s  In  approving  these 
securities  for  trading,  the  Commission 
considered  their  structure,  their 
usefulness  to  investors  and  the  markets, 
and  the  CSE's  rules  and  surveillance 
programs  that  govern  their  trading,  and 
determined  that  the  CSE  proposal  was 
consistent  with  Section  6(b)(5)  of  the 
Act.20  The  Commission  also  believes 
that  additional  TIRs,  that  satisfy  the     — 
proposed  generic  standards  and  thus 
can  be  listed  or  traded  pursuant  to  Rule 
19b-4(e)  without  prior  Commission 
approval,  should  produce  the  same 
benefits  to  the  CSE  and  to  investors.  As 
the  Commission  noted  in  the  prior 
approval,  trading  of  these  products  wiU 
be  subject  to  the  full  panoply  of  rules 
and  procedures  that  govern  the  trading 
of  securities  on  the  CSE,  including, 
among  others,  rules  and  procedures 
governing  trading  halts,  disclosures  to 
members,  responsibilities  of  the 
specialist,  account  opening  and 
customer  suitability  requirements,  the 
election  of  a  stop  or  limit  order,  and 
maiBin.^i 

The  Conmiission  further  finds  that:  (1) 
By  requiring  that  the  underlying 
securities  in  a  TIR  be  registered  under 
Section  12  of  the  Act  and  listed  on  a 
national  securities  exchange  or  Nasdaq; 
and  (2)  by  establishing  minimum  values 
for  the  number  of  outstanding  receipts, 
average  daily  trading  volume,  average 
daily  dollar  volume,  and  public  float, 
the  Exchange's  proposed  listing  criteria 
will  help  to  ensure  that  a  minimum 
level  of  liquidity  will  exist  to  allow  for 
the  maintenance  of  fair  and  orderly 
markets  for  those  trust  issued  receipt 
products  listed  and  traded  pursuant  to 
Rule  19b— 4(e).  The  Commission  believes 
that  these  listing  criteria  will  help  to 
ensure  that  no  security  underlying  a  TIR 
will  be  readily  susceptible  to 
manipulation,  while  permitting 
sufficient  flexibility  in  the  construction 
of  various  TIRs  to  meet  investors'  needs. 
The  Commission  further  believes  that 
these  criteria  should  help  to  ensure  that 
the  securities  underlying  such  TIRs  are 


well  capitalized  and  actively  traded, 
which  will  help  ensure  that  U.S. 
securities  markets  are  not  adversely 
affected  by  the  listing  and  trading  of 
new  TIRs  under  Rule  19b-^(e). 
Accordingly,  the  Commission  finds  that 
these  criteria  are  consistent  with  Section 
6(b)(5)  of  the  Act  because  they  serve  to 
prevent  fraudulent  or  manipulative  acts, 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest.22 

The  Commission  further  notes  that,  in 
connection  with  its  previous  review  and 
approval  of  the  trading  of  two  series  of 
TIRs  on  the  CSE,  it  approved  the 
Exchange's  surveillance  procedures  and 
disclosure  and  prospectus  delivery 
requirements  for  TIRs. ^ 3  In  accord  with 
these  previous  findings,  the 
Commission  believes  that  these  rules, 
which  will  govern  the  trading  of  TIRs 
pursuant  to  Rule  19b-4(e),  will  provide 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 

Finally,  the  Commission  notes  that 
the  CSE,  when  trading  a  new  derivative 
securities  product  under  Rule  19b-4(e), 
must  comply  with  certain  recordkeeping 
requirements  pertaining  to  each  such 
product  and  must  file  Form  19b-4{e)  ^4 
with  the  Commission  within  five 
business  days  after  commencement  of 
trading  a  new  TIR  under  the  generic 
standards.  25 

In  conclusion,  the  Commission 
believes  that  the  CSE's  proposed  rules 
governing  the  listing  and  trading  of  TIRs 
pursuant  to  Rule  19b-4(e)  will  provide 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest, 
consistent  with  Section  6(b)(5)  of  the 
Act.26 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  thereto  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register,  pursuant  to  Section  19(b)(2)  of 
the  Act.  The  Commission  notes  that  the 
generic  listing  standards  for  TIRs  at  the 
CSE  will  be  substantially  similar  to  the 
listing  stand£u-ds  at  the  Amex  and  CHX 
that  the  Commission  has  approved  in 
the  past.27  The  Commission  also 
observes  that  the  proposal  concerns 
issues  that  previously  have  been  the 


subject  of  a  full  comment  period 
pursuant  to  Section  19(b)  of  the  Act.^s 
The  Commission  does  not  believe  that 
the  proposal  raises  novel  regulatory 
issues  that  were  not  addressed  in  the 
previous  filings.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  Section  6(b)(5)  of 
the  Act,2«  to  approve  the  proposed  rule 
change  and  Amendment  No.  1  on  an 
accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-CSE-00-05) 
and  Amendment  No.  1  thereto  are 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 31 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  00-30770  Filed  12-1-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43624;  File  No.  SR-DTC- 
00-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Related  to  the  Processing  of  Low 
Volume  Tender  Offers 

November  27,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  29,  2000,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  and  ord^  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  policy  of  DTC 
regarding  low  volume  tender  offers.  A 
low  volume  tender  offer  is  an  offer  in 
which  the  offeror  is  seeking  to  purchase 
for  cash  up  to  5%  of  the  outstanding 
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shares  of  an  equity  issue  or  any  amount 
of  a  debt  issue.  Low  volume  tender 
offers  do  not  include  an  exchange  offer 
or  an  offer  by  the  issuer  of  the  target 
security.  The  proposed  rule  change 
clarifies  that  it  is  DTC's  policy  (i)  not  to 
make  an  offeror's  information  about  a 
low  volume  tender  offer  available  to 
participants  through  DTC's 
Reorganization  Inquiry  for  Participants 
System  ("RIPS")  unless  the  offeror  uses 
DTC's  Automated  Tender  Offer  Program 
("ATOP")  to  process  the  offer  and  (ii) 
not  to  make  seciu-ities  available  to  the 
offeror  at  the  conclusion  of  a  low 
volume  tender  offer  processed  through 
ATOP  until  DTC  has  received  payment 
for  the  securities  from  the  offeror. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  DTC  has  gained  experience  in 
processing  low  volume  tender  offers 
during  recent  years,  DTC  has  sought  to 
improve  the  jnanner  in  which  it  handles 
such  offers.  In  a  small  number  of  cases, 
the  offeror  making  a  low  volume  tender 
offer  sent  DTC  information  to  be  entered 
into  RIPS  and  paid  DTC's  low  volume 
tender  offer  fee  ^  but  did  not  use  ATOP 
to  process  acceptances  of  the  offer.  In 
such  cases  the  offeror  included  in  the 
offering  documents  an  instruction  that 
participants  Who  wished  to  accept  the 
offer  should  do  so  by  a  free  book-entry 
delivery  at  DTC  to  the  account  of  a 
participant  represented  to  be  acting  on 
behalf  of  the  offeror.  Participants 
accepting  such  an  offer  did  not  have  all 
the  benefits  of  ATOP.  Those  benefits 
include  more  detailed  information  in 
the  RIPS  announcement,  such  as 


•»  See  Exchange  Act  Release  No.  43042  (July  17. 
2000),  65  FR  45640  (July  24,  2000). 
'"IS  U.S.C.  78f(b)(5). 
2*  See  65  FR  at  45643. 


"15  U.S.C.  78f(b)(5). 
"  See  65  FR  45643-44. 
'*  17  CFR  249.820. 
»Seel7CFR19b--l(e)(2). 
"  15  U.S.C.  78f[b)(5). 
"  See  supra  note  1 7. 


28  15  U.S.C  78s(b).  See  supra  note  17. 

"  15  U.S.C.  78f(b)(5). 

»"  15  U.S.C.  78s(b)(2). 

"  17  CFR  20O.3O-3(a)(12). 

'  15  U.S.C  78s(b)(l). 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

3 DTC  charges  a  fee  of  $2,700  in  connection  with 
low  volume  tender  offers  processed  through  its 
facilities.  Seciuities  Exchange  Act  Release  No. 
41032.  (February  9, 1999)  64  FR  7931  (February  17, 
1999)  [File  No.  SR-DTC-99-Olj.  DTC  will  continue 
to  charge  that  fee,  Which  is  not  affected  by  the 
proposed  rule  change. 


information  about  the  existence  of  any 
withdrawal  rights  in  the  offer  and 
information  about  the  offeror's  payment 
arrangements,  and  an  indication  on 
their  daily  participant  statements  while 
the  offer  is  open  that  a  tendered  position 
is  outstanding.  In  order  to  assure  that  its 
participants  receive  the  benefits  of 
ATOP,  as  a  matter  of  policy  DTC  does 
not  announce  a  low  volume  tender  offer 
in  RIPS  imless  the  offer  is  processed 
through  ATOP. 

When  a  low  volume  tender  offer  is  not 
processed  through  ATOP,  payment  for 
any  securities  purchased  in  the  offer 
usually,  if  not  always,  are  made  to 
participants  outside  of  DTC's  facilities. 
It  can  be  difficult  for  participants  to 
assure  themselves  that  securities 
delivered  to  the  offeror  by  a  free  book- 
entry  delivery  at  DTC  are  promptly  paid 
for  at  the  end  of  the  offer.  To  give  its 
participants  the  efficiency  and 
safeguards  of  payment  through  DTC's 
facilities.  DTC  requires  the  offeror  in  a 
low  volume  tender  offer  processed 
through  ATOP  to  send  payment  to  DTC 
for  any  securities  purchased  in  the  offer 
before  DTC  makes  the  securities 
available  to  the  offeror. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  since  the 
proposed  rule  change  will  facilitate  the 
processing  of  low  volume  tender  offers 
at  DTC.  The  proposed  rule  change  will 
be  implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  since  low  volume 
tender  offers  will  be  processed  with  the 
safeguards  of  the  ATOP  procedures. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change.  DTC  will  notify  the 
Commission  of  any  written  comments 
received  by  DTC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regiilations  thereunder  and 
particularly  with  the  requirements  of 
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Section  17A(b)(3)(F).*  Section 
17A(b)(3)(A)(F)  requires  that  the  rules  of 
a  clearing  agency  be  designed,  cimong 
other  things,  to  protect  investors  and  the 
public  interest.  DTC*s  policy  of 
requiring  low  volume  tender  offers  to  be 
processed  through  ATOP  and  of  not 
making  securities  available  to  an  offeror 
until  payment  for  the  shares  tendered  is 
received  should  help  to  ensiire  that 
those  tendering  shares  will  be  paid  for 
their  tendered  shares.  This  should  help 
DTC  and  its  participants  to  protect 
investors  and  is  in  the  public  interest. 

DTC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  because  such 
approval  will  allow  DTC  to  immediately 
apply  the  safeguards  discussed  above  to 
the  processing  of  low  volimie  tender 
offers. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-00-13  and 
should  be  submitted  by  December  26, 
2000. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-00-13)  be  and  hereby  is  approved. 


For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-30718  Filed  12-1-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43626;  File  No.  SR-GSCC- 
00-05] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Enhancements  to  the  Government 
Collateral  Finance  Repo  Service  and 
Clarifying  Certain  Risk  Management 
Practices  of  the  Service 

November  27,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
Jime  5,  2000,  the  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
July  13,  2000.  amended  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  primarily  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
GCF  Repo  securities  lenders  to  satisfy 
their  collateral  allocation  requirements 
with  "comparable  securities," 
benchmark  U.S.  Treasury  seciirities,  or 
cash.  Similarly,  the  proposed  rule 
change  will  allow  GCF  Repo  securities 
borrowers,  under  certain  conditions,  to 
return  "comparable  securities," 
benchmark  U.S.  Treasury  seciuities,  or 
cash.  The  proposed  rule  change  also 
would  allow  GSCC  to  alter  its  risk 
management  procedures  associated  with 
the  GCF  Repo  service  to  conform  to  the 
mortgage-backed  securities  ("MBS") 
market  practice. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  section?  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  introduced  its  GCF  Repo 
Service  in  November  1998. ^  The  GCF 
Repo  Service  allows  GSCC's  non-inter- 
dealer  broker  netting  members 
("dealers")  to  trade  general  collateral 
repos  involving  U.S.  Government 
securities  throughout  the  day  without 
requiring  trade  for  trade  settlement  on  a 
delivery  versus  payment  basis. 

GSCC  has  been  activating  the  generic 
CUSIP  nimibers  representing  the 
securities  that  are  eligible  for  GCF  Repo 
processing  in  stages.  U.S.  Treasury 
securities  with  a  maturity  of  ten  years  or 
less  and  U.S.  Treasury  securities  with  a 
maturity  of  thirty  years  or  less  were  the 
first  products  to  be  made  eligible  for 
GCF  Repo  processing.  At  the  beginning 
of  this  year,  GSCC  also  began  accepting 
non-mortgage-backed  agency  securities 
for  GCF  Repo  processing  and  more 
recently  began  accepting  mortgage- 
backed  securities  ("MBS")  for  GCF  Repo 
processing.'' 

Having  gained  the  experience  of 
operating  the  GCF  Repo  Service  for 
more  than  one  year,  GSCC  is  now 
seeking  to  enhance  the  service  in  certain 
ways  in  order  to  make  it  more 
responsive  to  its  members'  needs  and  to 
clarify  certain  risk  management 
practices,  each  in  a  manner  consistent 
with  market  practice. 

(i)  Authority  To  Deliver  Comparable  or 
U.S.  Treasury  Securities 

The  first  change  proposed  by  GSCC 
applies  to  the  collateral  allocation 


*  15  U.S.C.  78q-l(b)(3)(F). 
»15  U.S.C.  78s(b)(2). 


0 17  CFR  200.30-3(a){12). 
'  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

'  In  1998,  the  Commission  approved  a  rule 
change  that  allowed  GSCC  to  implement  the  GCF 
Repo  Service  on  an  intrabank  basis.  Securities 
Exchange  Act  Release  No.  40623  (October  30, 1998). 

63  FR  59831 ,  (November  5,  1998)  [File  No.  SR- 
GSCC-98-021.  In  1999,  the  Commission  approved 
a  rule  change  that  allowed  GSCC  to  implement  the 
second,  interbank  phase  of  the  GCF  Repo  Service. 
That  enhancement  has  enabled  participating  dealers 
to  engage  in  GCF  Repo  trading  with  participating 
dealers  that  use  a  different  clearing  bank.  Securities 
Exchange  Act  Release  No.  41303  (April  16.  1999), 

64  FR  20346  (April  26.  1999)  (File  No.  SR-GSCC- 
99-011. 

*  On  March  20,  2000,  GSCC  activated  the  generic 
CUSIP  number  representing  Federal  Home  Loan 
Mortgage  Corporation  and  Federal  National 
Mortgage  Association  fixed-rate  MBS. 


obligations  of  securities  lenders  s  in  GCF 
Repo  transactions.  Under  the  proposed 
rule  change,  securities  lenders  will  be 
permitted  to  satisfy  their  collateral 
allocation  requirements  in  connection 
with  their  GCF  Repo  activity  with  (1)    • 
"comparable  securities"  (i.e.,  those  that 
fall  within  the  same  generic  CUSIP 
number),  (2)  benchmark  U.S.  Treasury 
securities  (i.e.,  bills,  notes,  or  bonds),  or 
(3)  cash.  Market  participants  consider 
comparable  securities  to  be  acceptable 
substitutes  because  securities  that  fall 
within  the  same  generic  CUSIP  number 
tend  to  have  the  same  level  of  liquidity. 
U.S.  Treasury  securities  are  also 
acceptable  substitute  securities  because 
of  their  high  level  of  liquidity. 

The  second  change  proposed  by  GSCC 
applies  where  the  securities  borrower, 
due  to  reasons  beyond  its  control  and 
despite  exercising  best  efforts,  is  not 
able  to  obtain  in  a  timely  manner  the 
securities  that  were  delivered  on  the  day 
before  by  the  securities  lender.  Under 
the  proposed  rule  change,  the  securities 
borrower  will  have  the  right  to  return  (1) 
"comparable  securities,"  (2)  benchmark 
U.S.  Treasury  securities,  or  (3)  cash.  The 
securities  borrower  will  be  responsible 
for  making  the  securities  lender  whole 
(through  GSCC)  for  any  actual  damages 
directly  suffered  by  the  securities  lender 
as  a  result  of  not  receiving  back  the 
same  securities  that  were  originally  lent. 

(ii)  Insolvency  Situation  Involving 
Mortgage-Backed  Securities 

The  third  change  proposed  by  GSCC 
relates  to  clarification  of  its  risk 
management  procedures  associated  with 
the  GCF  Repo  Service  to  reflect  the 
nature  of  MBS  and  MBS  market 
practice.  In  the  event  of  a  securities 
borrower's  insolvency,  it  may  be 
impractical  or  even  impossible  for  GSCC 
to  obtain  the  identical  types  of  MBS  that 
were  originally  lent.  Moreover.  MBS 
market  practice  is  such  that  in  such  a 
situation,  securities  lenders  in 
repurchases  transactions  involving  MBS 
would  not  expect  to  receive  the  same 
securities  back. 

I     The  proposed  rule  change  will  amend 
Rule  22,  Section  4  of  GSCC's  rules  by 
giving  GSCC  the  authority  in  an 
insolvency  situation,  where  MBS  were 
the  underlying  collateral,  to  deliver  back 
to  a  securities  lender  "comparable 
securities"  or  benchmark  U.S.  Treasury 
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5  As  provided  in  GSCC's  Rule  46,  the  use  of 
borrowing  and  lending  terminology  in  this 
proposed  rule  change  filing  and  in  GSCC's  rules 
and  agreements  shall  not  be  deemed  to  affect  the 
intent  of  members  as  to  their  characterization  of 
their  transactions  in  agreements  entered  into  by  the 
members  wi\h  each  other  or  with  third  parties  with 
respect  to  such  transactions. 


securities."  Alternatively,  the  proposed 
rule  change  will  permit  GSCC  to  give  a 
securities  lender  the  right  to  close  out 
the  transaction  by  buying  "comparable 
securities"  or  U.S.  Treasury  securities  in 
return  for  a  cash  payment  by  GSCC 
equal  to  the  value  of  the  securities  it 
bought.  However,  if  GSCC  determines 
that  the  price  paid  by  the  securities 
lender  is  unreasonably  high,  GSCC  will 
be  entitled  to  pay  the  securities  lender 
a  reasonable  price  as  determined  by  an 
independent  third  party  pricing  source 
for  the  "comparable  securities"  or  U.S. 
Treasury  securities. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
GSCC  and  in  particular  with  Section 
17A(b){3)(F)  of  the  Act  because  it  will 
enhance  the  GCF  Repo  Service  by 
making  it  more  responsive  to  the  needs 
of  GSCC's  members  and  by  clarifying 
certain  of  GSCC's  risk  management 
practices,  each  in  a  manner  consistent 
with  market  practice. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
.submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  of  thereof  with  the 
Secretary.  Securities  and  Exchcinge 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
that  may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copjdng  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  GSCC. 

All  submissions  should  refer  to  File 
No.  SR-GSCC-00-05  and  should  be 
submitted  by  December  26.  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  00-30771  Filed  12-1-00;  8:45  am] 

BIUJNG  CODE  8010-01-M 


»Rule  3  of  MBS  Clearing  Corporation  ("MBSCC") 
reflects  MBS  market  practice  of  delivering 
comparable  securities  in  an  insolvency  situation. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43603;  File  No.  SR-NYSE- 
00-36] 

Self-Regulatory  Organizations:  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  the  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Extending  the  Pilot  Fee  Structure 
Governing  the  Reimbursement  of 
Member  Organizations  for  Costs 
Incurred  in  the  Transmission  of  Proxy 
and  Other  Shareholder  Communication 
Materials  and  Amending  the 
Components  of  Coordination  Activities 

November  21,  2000. 

I.  Introduction 

On  August  1 1 .  2000.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


'  17  CFR  200.30-3(a)(12). 
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"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b--l 
thereunder,^  a  proposed  rule  change  to 
extend  the  pilot  fee  structure  governing 
the  reimbursement  of  member 
organizations  for  costs  incurred  in  the 
transmission  of  proxy  and  other 
shareholder  communication  inaterials 
and  to  amend  the  list  of  coordination 
services  an  intermediary  must  perform 
to  collect  the  $20.00  nominee 
coordination  Tee.  The  proposed  rule 
change  was  published  in  the  Federal 
Register  on  August  23.  2000. '  The 
Commission  received  one  conunent 
letter  on  the  proposed  rule  change.*  On 
October  20,  2000,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  This  order 
approves  the  amended  proposed  rule 
change,  including  Amendment  No.  1  on 
an  accelerated  basis  through  September 
1,  2001.  The  Commission  is  also 
soliciting  comment  on  Amendment  No. 
1  to  the  proposed  rule  change. 

■II.  Background 

NYSE  member  organizations  that  hold 
securities  for  beneficial  owners  in  street 
name  solicit  proxies  from,  and  deliver 
proxy  and  issuer  communications  to, 
beneficial  owners  on  behalf  of  NYSE- 
listed  companies.^  For  this  service, 
NYSE  issuers  reimburse  NYSE  member 
organizations  for  reasonable  out-of- 
pocket,  clerical,  postage,  and  other 
expenses  incurred  in  performing  such 
activities.  The  reimbursement  of  NYSE 
member  organizations  by  NYSE  issuers 
is  governed  by  NYSE  rules. ^  Today, 


>15U.S.C.  78s(b)(l). 
2  17CFR240.19b-^. 

'  Securities  Exchange  Act  Release  No.  43159 
(August  16,  2000).  65  FR  51384  ("Proposal"). 

*  See  letter  from  T.  Peter  Townsend.  Vice 
President,  Investor  Relations.  Secretary.  Exxon 
Mobil  Corp..  to  Secretary.  SEC  dated  September  13, 
2000. 

*  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Sharon  Lawson. 
Senior  Special  Counsel,  Office  of  Market 
Supervision,  Division  of  Market  Regulation,  SEC, 
dated  October  18,  2000  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  amended  the 
language  of  the  nominee  coordination  fee  provision 
to  more  clearly  articulate  what  services  an 
intermediary  is  expected  to  perform  to  earn  the 
S20.00  coordination  fee. 

"  The  ownership  of  shares  in  street  name  means 
that  a  shareholder,  or  "beneficial  owner,"  has 
purchased  shares  through  a  broker-dealer  or  bank, 
also  known  as  a  "nominee."  In  contrast  to  direct 
ownership,  where  the  shares  are  directly  registered 
in  the  name  of  the  shareholder^  shares  held  in  street 
name  are  registered  in  the  name  of  the  nominee,  or 
in  the  nominee  name  of  a  depository,  such  as  the 
Depository  Trust  Company. 

'See  NYSE  Rules  451.  "Transmission  of  Proxy 
Material,"  and  465  "Transmission  of  Interim 
Reports  and  other  Materials."  In  addition,  the  text 
of  NYSE  Rule  451  also  is  included  at  Paragraph 
402.10(A)  of  the  Exchange's  Listed  Company 
Manual  (collectively  "Rules"). 


many  NYSE  member  organizations 
outsource  their  proxy  delivery 
obligations  to  proxy  distribution 
intermediaries.  Currently,  one 
intermediary  handles  the  majority  of  the 
proxy  distribution  business.  Automatic 
Data  Processing,  Inc.  ("ADP"). 

Currentiy,  the  Exchange  has  a  pilot 
fee  structure  ("Pilot  Fee  Structiue")  set 
forth  in  its  Rules  that  governs  the 
reimbursement  of  expenses  by  NYSE 
issuers  to  NYSE  member  organizations 
for  processing  and  delivering  proxy 
materials  and  other  issuer 
communications  (collectively 
"Materials")  with  respect  to  security 
holders  whose  securities  are  held  in 
street  name.  Among  other  things,  the 
Pilot  Fee  Structure  sets  certain 
guidelines  concerning  the 
reimbursement  of  fees  for  the 
distribution  of  Materials,  creates 
incentive  fees  to  eliminate  duplicative 
mailings,  and  establishes  a 
supplemental  fee  for  intermediaries  that 
coordinate  multiple  nominees."  The 
Pilot  Fee  Structure  has  been  modified 
and  extended  several  times,^  most 
recently  until  November  20,  2000.^0 

In  Feoruary  2000,  the  Exchange 
proposed  extending  the  Pilot  Fee 
Structure  through  September  1,  2000. ^^ 
At  that  time,  the  Commission  requested 
that  the  Exchange  and  ADP  provide  the 
Commission  with  descriptions  and 
analysis  of  the  fees  permissible  under 


»  See  Securities  Exchange  Act  Release  No.  38406 
(March  14,  1997),  62  FR  13922  (March  24,  1997). 
The  Commission  originally  approved  the  Pilot  Fee 
Structure  for  a  one-year  period,  expiring  on  May  13, 
1998.  See  note  9  infra  for  additional  extensions  and 
changes  to  the  original  pilot. 

»See  Securities  Exchange  Act  Release  Nos.  39672 
(February  17,  1998),  63  FR  9034  (February  23,  1998) 
(order  extending  Pilot  Fee  Structure  through  July 
31.  1998,  and  lowering  the  rate  of  reimbursement 
for  mailing  each  set  of  initial  proxies  and  annual 
reports  from  $.55  to  $.50);  40289  (July  31,  1998),  63 
FR  42652  (August  10,  1998)  (order  extending  Pilot 
Fee  Structure  through  October  31,  1998):  40621 
(October  30,  1998),  63  FR  60036  (November  6.  1998) 
(order  extending  Pilot  Fee  Structure  through 
February  12,  1999);  41044  (February  11,  1999).  64 
FR  8422  (February  19. 1999)  (order  extending  Pilot 
Fee  Structure  through  March  15,  1999):  41177 
(March  16,  1999),  64  FR  14294  (March  24.  1999) 
(order  extending  Pilot  Fee  Structure  through  August 
31.  1999);  41669  (July  29.  1999),  64  FR  43007 
(August  6, 1999)  (order  extending  Pilot  Fee 
Structure  through  November  1.  1999):  42086 
(November  1,  1999),  64  FR  60870  (November  8, 

1999)  (order  extending  Pilot  Fee  Structure  through 
January  3.  2000);  42304  (December  30.  1999).  65  FR 
1212  (January  7,  2000)  (order  extending  Pilot  Fee 
Structure  through  February  15,  2000);  42433 
(February  16,  2000),  65  FR  10137  (February  25, 

2000)  (order  extending  the  Pilot  Fee  Structure 
through  September  1,  2000);  and  43151  (August  14, 
2000),  65  FR  51382  (August  23,  2000)  (order 
extending  the  Pilot  Fee  Structure  through  October 
10,  2000). 

>o  See  Seciuities  Exchange  Act  Release  No.  43429 
(October  10,  2000).  65  FR  62781  (October  19,  2000). 

»'  Securities  Act  Release  No.  4243  (February  16, 
2000),  65  FR  10137  (February  25,  2000). 


the  Pilot  Fee  Structure.  In  response,  the 
Exchange  submitted  the  Proposal  and 
ADP  submitted  a  letter  to  the 
Commission.  12 

m.  Description  of  the  Proposal 

In  the  Proposal,  the  Exchange  has 
requested  that  the  Pilot  Fee  Structure  be 
extended  through  September  1,  2001. 

In  addition,  tne  Proposal  would 
amend  the  functions  that  an 
intermediary  is  expected  to  perform  to 
recover  the  nominee  coordination  fee." 
Specifically,  the  Proposal  contains 
detailed  descriptions  of  the  minimum 
services  that  must  be  provided  by  an 
intermediary  that  coordinates  the 
delivery  and  processing  of  proxies 
across  multiple  nominees.  For  example, 
the  Proposal  specifies  that  an 
intermediary  must  coordinate  the  search 
of  nominees  and  beneficial  owners  by: 
(1)  Searching  for  all  nominees  that  are 
clients  of  the  intermediary;  (2)  obtaining 
beneficial  ownership  lists  from  nominee 
clients;  (3)  consolidating  nominees' 
responses  to  an  issuer's  requests  for  the 
number  of  beneficial  owner  customers 
of  the  nominee  clients;  and  (4) 
providing  the  names  and  addresses  of 
nominee  clients  when  requested  by  an 
issuer  pursuant  to  Rule  14a-13(a)(l)(D) 
under  the  Act.^-*  In  addition, 
intermediaries  collecting  the 
coordination  fee  will  be  required  to  (1) 
accept  issuers*  proxies  at  a  single 
location  and  prepare  such  proxies 
across  multiple  nominees  for 
distribution  to  beneficial  owmers, 
including  packaging,  if  necessary;  (2) 
transmit  issuers'  proxy  materials  by 
making  effective  use  of  bulk  mail 
opportimities;  (3)  receive  and  tabulate 
vote  responses;  and  (4)  provide  vote 
reports  across  midtiple  nominees. '^ 


'2  See  letter  from  Richard  J.  Daly,  Group  Co- 
President,  ADP,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  June  28,  2000. 

"There  is  some  overlap  of  the  functions  that  an 
intermediary  needs  to  perform  to  collect  the  proxy 
mailing  fee  and  the  nominee  coordination  fee.  For 
example,  under  the  Commission's  rules,  an 
intermediary  is  required  to  respond  to  an  issuer's 
request  for  the  number  of  beneficial  owners  served 
by  the  intermediary  and  forward  issuer  proxy 
materials  to  the  beneficial  owners,  even  if  the 
intermediary  is  not  coordinating  these  functions  on 
behalf  of  multiple  nominees.  Intermediaries  also 
traditionally  have  received  and  tabulated  vote 
responses  from  beneficial  owners  and  provided  vote 
reports  to  the  issuer  in  return  for  the  proxy  mailing 
fee.  The  proposed  rule  change  is  not  intended  to 
change  existing  practices  or  fee  allocation  in  this 
regard.  The  listed  functions  are  relevant  to  the 
nominee  coordination  fee  only  to  the  extent  that  an 
intermediary  performs  them  on  behalf  of  multiple 
nominees. 

>«  17  CFR  240.14a-13(a)(l)P). 
'*The  intermediary  must  provide  a  vote  repori. 
consolidated  across  multiple  nominee  clients  no 
less  than  10  days  before  the  shareholder  meeting. 
Thereafter,  the  intermediary  must  provide  updated 
consolidated  vote  reports  each  day  before  the 


Finally,  intermediaries  must  submit 
consolidated  invoices  to  issuers  for  the 
processing  of  proxies  on  behalf  of 
multiple  nominees.  1^ 

IV.  Summary  of  Comments 

I      The  Commission  received  one 
comment  letter  on  the  Proposal.'^  The 
commenter  argued  that  the  Pilot  Fee 
Structure  is  not  competitive  and 
ultoiately  is  costly  to  shareholders.  The 
coinhienter  suggested  that  the  fee  for 
mailing  issuer  materials  be  reduced 
from  $0.50  to  $0.25  per  mailing  to  make 
it  consistent  with  similar  services  for 
registered  shareholders.  The  commenter 
argued  that  the  current  $0.50  mailing  fee 
does  not  reflect  continued  technological 
improvements  that  have  lowered  costs. 
According  to  the  commenter,  this 
reduction  could  be  recovered  in  the 
$0.50  elimination  fee  and  $20.00 
nominee  coordination  fee.  Further,  the 
commenter  requested  that 
intermediaries  be  required  to  provide 
annual  justification  of  their  costs  that 
would  be  subject  to  an  independent 
review.  Finally,  the  commenter  suggests 
the  use  of  a  sliding  scale  based  on 
volume  or  a  cap  on  total  proxy  fees  paid 
by  large  issuers.  In  support  of  this,  the 
commenter  states  that  die  current  flat 
fee  structure  fails  to  take  into  accoimt 
economies  resulting  from  large 
shareholder  bases. 

V.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requiremisnts  of  Section  6(b)  i"  of  the 
Act. '9  Section  6(b)(4)  of  the  Act  2° 
requires  that  exchange  rules  provide  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members,  issuers,  and  other  persons 
using  the  facilities  of  an  exchange. 
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shareholder  meeting.  On  the  day  before  the 
shareholder  meeting,  the  intermediary  must  provide 
two  vote  reports  consolidated  across  multiple 
clients.  Finally,  on  the  day  of  the  shareholder 
meeting,  the  intermediary'  must  provide  a  final  vote 
report  consolidated  across  multiple  nominee 
clients. 

'» In  the  Proposal,  the  Exchange  clarified  that  the 
list  of  coordination  activities  that  an  intermediary 
must  perform  was  not  intended  to  be  exclusive.  By 
setting  forth  the  list  of  coordination  activities  in  the 
Rules,  the  Exchange  intended  to  add  a  level  of 
specificity  to  provide  both  intermediaries  and 
issuers  with  notice  as  to  the  minimum  services  that 
an  intermediary  is  expected  to  perform. 

"  See  note  4  supra. 
I    "15U.S.C.  78f(b). 

'»In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C.  78c(f). 

^''ISU.S.C.  78f(b)(4). 


Section  6(b)(5)  of  the  Act  21  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  has  decided  to 
extend  the  pilot  through  September  1. 
2001.  The  Commission  believes  that  this 
time  frame  will  permit  further 
consideration  by  market  participants 
and  the  Commission  of  the  proxy  fee 
structure.  22 

The  Commission  also  believes  that  the 
components  of  the  nominee 
coordination  fee  are  consistent  with  the 
requirements  of  the  Act.  Currently,  the 
Rules  only  require  that  an  intermediary 
provide  an  issuer  with  the  names  and 
address  of  the  nominees  in  response  to 
the  issuer's  request  and  transmit  the 
issuer's  proxies  to  beneficial  owners. 
The  Proposal  provides  more  specific 
information  as  to  the  services  an 
intermediary  is  expected  to  perform,  at 
a  minimum,  in  order  to  collect  the 
$20.00  nominee  coordination  fee.  The 
Commission  believes  that  clarifying  the 
minimum  services  to  be  provided  by 
intermediaries  and  specifying  these  in 
the  Rules  will  provide  market 
participants,  including  issuers,  with 
more  complete  information  about  the 
scope  of  the  fees  charged  and  services 
provided  by  intermediaries. 

The  Commission  notes  that,  under  the 
NYSE  Proposal,  the  list  of  services  that 
an  intermediary  is  required  to  provide 
for  collecting  the  $20.00  nominee 
coordination  fee  is  not  exclusive.  The 
list  is  considered  the  minimum  services 
required  to  be  performed  for  collection 
of  the  coordination  fee  and  should  be 
helpful  to  issuers  by  providing  them 
with  information  on  the  services  being 
provided  for  the  fees  they  are  paying. 
The  Commission  also  believes  that  the 
additional  specificity  in  the  rule  on  the 
minimum  requirement^  to  collect  the 
$20.00  coordination  fee  should  help  to 
address  some  of  the  concerns  that  have 
been  raised  since  the  inception  of  the 
Pilot  Fee  Structure. 

As  noted  above,  there  is  one 
intermediary,  ADP  that  provides  the 
majority  of  proxy  and  issuer 
communication  delivery  services.  Thus, 
there  is  a  lack  of  competitive  market 
forces  to  dictate  appropriate  fees  for 


"  15  U.S.C.  78f(b)(5). 

"  See  Securities  Exchange  Act  Release  No.  41 1 77 
(March  16,  1999),  64  FR  14294  (March  24.  1999)  for 
a  complete  description  of  the  Pilot  Fee  Structure 
and  the  Commission's  basis  for  approval,  which  is 
incorporated  herein. 


services.  The  Commission  believes  that 
until  an  approach  can  be  developed  that 
would  foster  competition  in  the  proxy 
distribution  industry  so  that  market 
forces  could  determine  reasonable 
expenses  for  services,  that  it  is 
appropriate  for  the  Exchange  to  specify 
rates  of  reimbursement  for  NYSE 
member  organizations  that  distribute 
Materials  to  beneficial  owners  on  behalf 
of  NYSE  issuers. 

The  Commission  received  one 
comment  letter  in  response  to  the 
proposed  rule  change.23  The  commenter 
argued  that  the  Pilot  Fee  Structeire  is  not 
competitive  and  ultimately  costly  to 
shareholders  and  therefore,  the 
commenter  believed  that  certain  mailing 
fees  should  be  reduced.  The  commenter 
also  raised  concerns  that  the  fee 
structure  does  not  reflect  economies  of 
scale  from  issuers  with  a  large 
shareholder  base. 

The  Commission,  as  noted  above,  also 
continues  to  be  concerned  about  the 
lack  of  competitive  forces  driving  the 
fees  charged  for  the  delivery  and 
processing  of  issuer  Materials  and  that 
is  one  of  the  main  reasons  why  the 
Commission  has  decided  to  continue  to 
approve  the  Rules  on  a  pilot  basis.  The 
Commission  hopes  that  market 
participants  will  further  consider  other 
more  competitive  approaches  to 
establishing  reasonable  fees  for 
distributing  issuer  Materials.  The 
Commission  believes  that  competitive 
market  forces  would  best  dictate 
reasonable  fees.  However,  in  the 
absence  of  such  a  competitive  scheme, 
the  Commission  believes  that  it  is 
appropriate  for  the  minimum  fees  to  be 
governed  by  NYSE  Rules.  The 
Commission  also  will  continue  to 
consider  the  appropriateness  of  the  fees 
over  the  course  of  the  pilot. 

The  Cfcmmission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register.  In 
Amendment  No.  1,  the  Exchange  merely 
added  clarifying  language  to  the  text  of 
the  proposed  Rules.  The  substance  of 
the  minimum  services  expected  to  be 
provided  by  an  intermediary  in  order  to 
earn  the  nominee  coordination  fee  was 
not  changed.  Therefore,  because  the 
substance  of  the  Rules  was  not  amended 
and  the  Proposal  was  subject  to  notice 
and  comment  by  interested  persons,  the 
Commission  believes  that  good  cause 
exists  pursuant  to  Sections  6(b)(5)  -^  and 
19(b)  25  of  the  Act  to  accelerate  approval 


^^  See  note  4  supra. 
"  15  U.S.C.  78f(b)(5). 
« 15  U.S.C.  78s(b). 
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of  Amendment  No.  1  to  the  proposed 
rule  change. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  Amendment  No. 
1 ,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conmiunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-36  and  should  be 
submitted  by  December  26,  2000. 

Vn.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  ^e  that  the 
proposed  rule  change  (SR-NYSE-00- 
36).  as  amended,  is  approved  through 
September  1,2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^^ 

Nfargaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  00-30721  Filed  12-1-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-^43619;  File  No.  SR-PCX- 
00-44] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Committee  Voting  Requirements 

November  27,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 


26  15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
>  15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


20,  2000,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  PCX 
Rule  11.2(a)  to  replace  the  word 
"present"  with  the  word  "voting"  to 
allow  committee  action  to  be  approved 
by  a  majority  of  those  voting  at  a 
meeting  at  which  a  quorum  has  been 
established.  Below  is  the  complete  text 
of  the  proposed  rule  change.  Proposed 
new  text  is  in  italics.  Proposed  deletions 
are  in  [brackets]. 


Pacific  Exchange,  Inc. 

Constitution  and  Rules 

***** 

Rule  11 

Committees  of  the  Exchange 

16233    Committee  Procedures 

Rule  11.2(a).  Except  as  otherwise 
provided  in  the  Constitution,  the  Rules., 
or  a  resolution  of  the  Board,  each 
committee  shall  determine  its  own  time 
and  manner  of  conducting  its  meetings. 
The  vote  of  a  majority  of  the  members 
of  a  committee  [present]  voting  at  a    . 
meeting  at  which  a  quorum  is  present 
shall  be  the  act  of  the  committee. 
Committees  may  act  by  written  consent 
of  a  majority  of  the  members  of  the 
committee. 

(b)  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  PCX's  Board  of 
Governors  and  the  Exchange's  standing 
committees  operate  under  different 
voting  standards.  The  voting  standard 
applied  to  committees  is  more 
restrictive  than  that  applied  to  the  Board 
of  Governors.  The  standard  for 
committee  voting  is  set  by  PCX  Rule 
11.2(a)  which  states  that  "the  vote  of  a 
majority  of  the  members  of  a  committee 
present  at  a  meeting  at  which  a  quorum 
is  present  shall  be  the  act  of  the 
committee."  This  differs  from  the  voting 
requirement  for  the  Board  of  Governors 
which  may  act  upon  the  affirmative  vote 
of  "not  less  than  a  majority  of  the 
Governors  voting  at  a  meeting  at  which 
a  quorum  is  present  *   *   *"  ^  This 
section  allows  the  Board  of  Governors  to 
act  on  the  majority  vote  of  the 
Governors  voting,  regardless  of  whether 
the  number  of  Governors  recusing  or 
abstaining  reduces  the  number  of  those 
eligible  to  vote  below  a  quorum,  below 
a  majority  of  the  Governors  attending  or 
below  a  majority  of  the  total  number  of 
Governors  on  the  Board. 

Unlike  Section  1(a),  PCX  Ride  11.2(a) 
requires  a  vote  of  a  majority  of 
committee  members  present  at  the 
meeting,  rather  than  a  mere  majority  of 
those  voting.  The  PCX  believes  that  Rule 
11.2(a)  should  be  amended  to  make  it 
consistent  with  the  requirements  set 
forth  for  the  PCX  Board  of  Governors. 
Recent  changes  in  the  ownership  of,  or 
capital  investment  in,  many  PCX 
member  firms  has  increased  the  number 
of  instances  in  which  committee 
members  must  abstain  or  recuse  from  a 
committee  vote.  This  may  delay  or 
preclude  a  committee  firom  taking 
action,  thereby  reducing  the 
responsiveness  of  a  committee  to 
rapidly  changing  market  conditions  and 
limiting  overall  committee  effectiveness. 

The  proposed  rule  change  conforms 
the  committee  voting  standard  to  that 
applied  to  the  PCX  Board  of  Governors. 
The  rule  change  will  allow  for  greater 
conmiittee  responsiveness,  improved 
timing  for  committee  actions,  and 
consistency  across  the  Exchange  with 
respect  to  rules  of  order. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  '*  in  general,  and 
furthers  the  objectives  of  Section 


6(b)(5)  5,  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization's 

I  Statement  on  Burden  on  Competition 

I      The  Exchange  does  not  believe  that 
the  proposed  nile  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
!  rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)  6  of  the  Securities  Exchange 
Act  of  1934  and  subparagraph  (f)(3)  of 
Securities  Exchange  Act  Rule  19b-4 
thereunder ''  because  it  is  concerned 
solely  with  the  administration  of  the 
Exchange.  At  any  time  within  60  days 
of  this  filing,  the  Commission  may 
summarily  abrogate  this  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 


will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PCX.  All  submissions  should  refer  to 
File  No.  SR-PCX-00-^4  and  should  be 
submitted  by  December  26,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-30720  Filed  12-1-00;  8:45  am] 
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COMMISSION 
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00-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Buy-Writes  &  Book  Priority 

November  27,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  thereimder,^ 
notice  is  hereby  given  that  on  March  3, 
2000,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rules  to  facilitate  the  execution  of 
stock/option  orders  on  the  Exchange. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized  and  proposed  deletions  are  in 
[brackets]. 


15139    Priority  ofBids  and  Offers 

Rule  6.75.  Except  as  provided  by  Rule 
6.76  below,  the  following  rules  of 
priority  shall  be  observed  with  respect 
to  bids  and  offers: 

(aHc)  No  change. 

(d)  Notwithstanding  anything  in 
paragraphs  (a)  and  (b)  to  the  contrary, 
when  a  member  is  holding  a  spread 
order,  a  straddle  order,  or  a  combination 
order,  or  stock/option  order  and  is 
bidding  or  offering  on  the  basis  of  a  total 
credit  or  debit  for  the  order  and  has 


determined  that  the  order  may  not  be 
executed  by  a  combination  of 
transactions  with  or  within  the  bids  and 
offers  displayed  by  the  Order  Book 
Official  or  oUier  members,  in  procedures 
determined  by  the  Options  Floor 
Trading  Committee,  then  the  order  may 
be  executed  as  a  spread,  straddle,  or 
combination,  or  stock/option  order  at 
the  total  credit  or  debit  with  one  or 
more  members  without  giving  priority 
to  bids  or  offers  for  the  individual 
option  series  of  the  Order  Book  Official 
or  of  other  members  at  the  post  that  are 
no  better  than  the  bids  or  offers 
comprising  such  total  credit  or  debit. 
Commentary:  .01-03 — No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  priority  rules  for 
options  provide,  in  general,  that  the 
highest  bids  and  lowest  offers  have 
priority  over  other  bids  and  offers, 
except  that  orders  in  the  Limit  Order 
Book  have  priority  over  other  bids  and 
offers  at  the  same  price.  ^  The  rules 
further  provide  if  there  are  two  or  more 
bids  (or  offers)  representing  the  highest 
bid  (or  lowest  offer),  and  no  orders  in 
the  Limit  Order  Book  are  involved,  then 
priority  is  afforded  to  those  bids  (or 
offers)  in  the  sequence  in  which  they 
were  made."  PCX  Rule  6.75(d)  currently 
allows  three  exceptions  to  the  priority 
rules  with  respect  to  "spread  orders,"  ^ 
"straddle  orders,"  ^  and  "combination 


3  PCX  Constitutioo,  Article  11,  Section  1(a). 
••  15  U.S.C.  78f. 


»15  U.S.C.  78ftb)(5). 
•15  U.S.C.  78s(b)(3)(A). 
'17CFR?40.19b-4(f)(3). 


•  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


3  See  PCX  Rules  6.75(aHb). 

*ld. 

5  A  "spread  order"  is  an  order  to  buy  a  stated 
number  of  option  contracts  and  to  sell  the  same 
number  of  contracts  (or  contracts  representing  the 
same  number  of  shares  of  the  underlying  security) 
of  the  same  class  of  options.  See  PCX  Rule  6.62(d). 

*  A"straddle  order"  is  an  order  to  buy  or  to  sell 
the  same  number  of  options  of  each  type  with 
respect  to  the  same  underlying  security  and  having 
the  same  exercise  price  and  expiration  date  [e.g..  an 

Continued 
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orders."  ^  As  discussed  below,  the 
Exchange  is  now  proposing  to  add  a 
fourth  exception,  for  stock/option 
orders,®  including  those  that  are 
conunonly  known  as  "buy-writes." 

Currently,  under  Rule  6.75(d),  when  a 
member  is  holding  a  spread  order,  a 
straddle  order  or  combination  order, 
and  is  bidding  or  offering  on  the  basis 
of  a  total  credit  or  debit  for  the  order, 
and  has  determined  that  the  order  may 
not  be  executed  by  a  combination  of 
transactions  with  or  within  the  bids  and 
offers  displayed  by  the  Order  Book 
Official  or  other  members,  then  the 
order  may  be  executed  as  a  spread, 
straddle  or  combination  at  the  total 
credit  or  debit  with  one  or  more 
members  without  giving  priority  to  bids 
or  offers  for  the  individual  option  series 
of  the  Order  Book  Official  or  of  other 
members  at  the  post  that  are  no  better 
than  the  bids  or  offers  comprising  such 
total  credit  or  debit. 

For  example,  a  spread  order  may  be 
executed  as  follows:  assume  that  a  floor 
broker  is  holding  a  spread  order  that 
requires  selling  20  Jime  25  XYZ  calls 
and  buying  20  July  25  XYZ  calls,  and 
further  assume  that  there  is  an  order  in 
the  book  to  buy  5  June  25  XYZ  calls  and 
there  are  no  orders  in  the  book  to  sell 
July  25  XYZ  calls.  The  floor  broker 
could  attempt  to  execute  the  spread 
order  as  three  separate  transactions:  (1) 
Sell  5  Jime  25  calls  to  the  Book;  (2)  sell 
15  June  25  calls  to  the  trading  crowd; 
and  (3)  buy  20  July  25  calls  from  the 
trading  crowd.  If  the  customer's  order 
specified  a  limit  price  of  a  specific  debit 
amount — $1 ,  for  example — the  order 
might  theoretically  be  filled  in  this 
manner.  Thus,  if  the  broker  could  sell 


order  to  buy  two  XYZ  July  50  calls  and  to  buy  two 
XYZ  July  50  puts  is  a  straddle  order.)  In  the  case 
of  adjusted  options  contracts,  a  straddle  order  need 
not  consist  of  the  same  number  of  put  and  call 
contracts  if  such  contracts  both  represent  the  same 
number  of  shares  of  the  underlying  security.  See 
PCX  Rule  6.62(g). 

'  A  "combination  order"  is  an  order  involving  a 
number  of  call  option  contracts  and  the  same 
number  of  put  option  contracts  with  respect  to  the 
same  underlying  security.  In  the  case  of  adjusted 
options  contracts,  a  combination  order  need  not 
consist  of  the  same  number  of  put  and  call  contracts 
if  such  contracts  both  represent  the  same  number 
of  shares  of  the  underlying  security.  See  PCX  Rule 
6.62(h). 

'  A  stock/option  order  is  an  order  to  buy  or  sell 
a  stated  number  of  units  of  an  underlying  or  a 
related  security  coupled  with  either:  (i)  The 
purchase  or  sale  of  option  contract(s)  of  the  same 
series  on  the  opposite  side  of  the  market 
representing  the  same  number  of  units  of  the 
underlying  or  related  security;  or  (ii)  the  purchase 
and  sale  of  an  equal  number  of  put  and  call  option 
contracts,  each  having  the  same  exercise  price, 
expiration  date  and  number  of  units  of  the 
underlying  or  related  security,  on  the  opposite  side 
of  the  market  representing  in  aggregate  twice  the 
number  of  units  of  the  underlying  or  related 
security  See  PCX  Rule  6.62(i). 


all  20  June  calls  at  4  and  buy  all  20  July 
calls  at  5,  the  spread  order  could  be 
filled  as  long  as  the  customer's  limit 
price  was  no  more  than  a  debit  of  $1 . 
However,  if  the  order  in  the  book  was 
to  buy  the  June  calls  at  4,  and  the  crowd 
was  bidding  SVa  for  those  calls,  the 
broker  could  not  fill  the  orders  at  the 
customer's  limit  price.  In  this  example, 
the  broker  is  placed  at  undue  market 
risk  in  attempting  to  execute  the  order 
as  separate  transactions.  If  the  broker 
sold  5  Jime  calls  to  the  book  and,  while 
consummating  the  trade,  the  XYZ  stock 
ticks  up  Vz  a  point,  the  crowd  would 
likely  be  unwilling  to  trade  the 
remaining  calls  at  a  price  that  is  within 
the  customer's  limit.  The  broker  is  then 
left  with  an  error. 

To  avoid  that  problem,  floor  brokers 
typically  call  for  a  quote  from  the  crowd 
for  the  entire  spread.  Following  the 
previous  example  involving  the  June/ 
July  call  spread,  the  trading  crowd 
might  provide  a  bid  of  $1  credit  for  the 
spread,  which  would  satisfy  the 
customer's  limit  price.  This  may  occur, 
in  accordance  with  Rule  6.75(d),  even 
though  one  leg  of  the  spread  has  traded 
at  a  price  equal  to  the  price  of  an  order 
in  the  book  on  the  other  side  of  the 
market,  i.e.,  it  "touches  the  book."  The 
rationale  for  this  exception  is,  as 
described  previously,  that  without  it  a 
broker  would  assume  undue  risk  in 
executing  the  spread  order  and  many 
spread  orders  would  otherwise  remain 
unexecuted. 

A  similar  problem  exists  for  stock/ 
option  orders,  such  as  buy-writes, 
which  involve  writing  call  options  and 
purchasing  the  underlying  stock.^  For 
example,  a  customer  may  want  to  sell  10 
XYZ  July  calls  and  buy  1000  shares  of 
XYZ  stock.  The  broker  will  typically 
enter  the  trading  crowd  and  call  for  a 
market  for  the  buy-write.  The  crowd 
will  generally  provide  a  two  sided 
market  expressed  in  the  form  of  a  total 
debit  or  credit — for  example,  $1  bid, 
$1 V2  offered — which  will  represent  both 
the  market  to  "buy"  the  buy-wrrite  ($1) 
as  well  as  the  market  to  "sell"  the  buy- 
write  ($1V2).  If  the  customer  is  a  seller 
and  accepts  the  trading  crowd's  $1  bid 


on  the  transaction,  then  the  stock  and 
option  portions  of  the  trade  will  both 
have  to  be  completed  before  the  trade  is 
fully  consummated.'" 

Following  the  previous  example, 
assume  that  the  market  in  the 
underlying  stock  is  65%— 66V8  and  the 
market  in  the  overlying  July  65  calls  is 
2-2  V4.  The  customer  would  receive  an 
execution  at  a  total  credit  of  $1  if  the 
stock  is  executed  at  $66  and  the  calls  are 
executed  at  $2.  However,  if  the  stock 
trades  at  66  Va,  the  price  of  the  option 
could  be  adjusted  to  V/a,  so  that  the  net 
debit  is  $1. 

To  complicate  this  matter,  if  there  is 
an  order  in  the  book  to  buy  5  July  65 
calls  at  2,  the  buy-v^rrite  cannot  be 
executed  unless  either  the  stock  trades 
at  a  price  other  than  66  or  the  trading 
crowd  is  willing  to  trade  the  buy-write 
with  a  stock/option  ratio  other  than  one- 
to-one.  This  is  the  case  because,  under 
PCX  Rule  6.75,  buy-writes  are  not 
afforded  the  same  priority  rule 
exemption  that  applies  to  spread, 
straddle  and  combination  orders. 
Instead,  buy- writes  are  only  afforded  a 
limited  exemption  to  the  priority  rule, 
i.e.,  "a  stock/option  order  has  priority 
over  the  bids  and  offers  of  members  in 
the  trading  crowd,  but  not  over  the  bids 
and  offers  of  the  Order  Book  Official." 

Therefore,  the  Exchange  is  proposing 
to  modify  Rule  6.75  to  provide  stock/ 
option  orders  with  the  same  exemptive 
relief  from  Rule  6.75(a)-(b)  that 
currently  applies  to  spread  orders, 
straddle  orders  and  combination  orders. 
The  Exchange  believes  that  this  rule 
change  will  facilitate  transactions  in 
securities  because  it  will  allow  floor 
brokers  to  execute  stock/option  orders 
more  promptly,  as  a  single  package, 
without  regard  to  other  orders  that  may 
be  in  the  Order  Book  at  the  time.  This 


"This  strategy  is  also  referred  to  as  "covered  call 
writing."  As  stated  in  the  Characteristics  and  Risks 
of  Standardized  Options: 

"If  the  writer  of  a  physical  delivery  call  option 
owns  or  acquires  the  amount  of  the  underlying 
interest  that  is  deliverable  upon  exercise  of  the  call, 
he  is  said  to  be  a  covered  call  writer.  EXAMPLE: 
An  individual  owns  100  shares  of  XYZ  common 
stock.  If  he  writes  one  physical  delivery  XYZ  call 
option — giving  the  holder  the  right  to  purchase  100 
shares  of  the  stock  at  a  specified  exercise  price^ 
this  would  be  a  covered  call.  If  he  writes  two  such 
XYZ  calls,  one  would  be  covered  and  one  would 
be  uncovered." 

{Citation  omitted  in  original). 


'"  See  Options  Floor  Procedure  Advice  A-6. 
which  provides  in  part: 

"When  a  stock/option  order  is  taken  to  a  crowd 
for  execution,  the  stock  transaction  must  be  effected 
prior  to  the  option  transaction  pursuant  to  Rule 
6.47.  Commentary  04.  The  following  procedure 
should  be  observed; 

After  agreement  with  other  members  of  the  crowd 
has  been  reached  as  to  the  terms  of  the  transaction, 
the  option  order  tickets  shall  be  written  up  and 
time-stamped.  However,  the  order  tickets  should 
not  be  turned  in  to  the  Order  Book  Official  at  this 
time.  The  members  shall  attempt  to  immediately 
affect  the  transaction  in  the  vmderlying  or  related 
security.  If  the  stock  transaction  cannot  be  executed 
immediately  or  is  effected  at  a  price  different  than 
the  agreed-upon  price,  the  members  shall  not  be 
held  to  the  option  transaction.  If  the  stock 
transaction  is  effected  at  the  agreed-upon  price, 
than  all  the  members  who  participated  in  the  option 
transaction  shall  be  held  to  their  agreed-upon  price. 
At  the  time  the  stock  transaction  is  effected,  the 
option  trade  tickets  should  be  given  to  the  Order 
Book  Official. 

This  procedure  applies  to  all  executions  of  stock/ 
option  orders." 

(Citation  omitted  in  original). 


will  allow  brokers  to  focus  on  other 
orders  they  are  representing.  It  will 
allow  brokers  to  avoid  undue  liability 
and  to  avoid  having  to  spend  an 
inordinate  amount  of  time  in  executing 
stock/option  orders  in  compliance  with 
the  current  restrictions  of  Rule  6.75 
relating  to  orders  in  the  order  book.  It 
will  also  allow  stock/option  orders  to  be 
executed  when  otherwise  they  might 
not  be  executed  imder  Rule  6.75.  The 
Exchange  believes  that  the  current 
exemptions  for  spread,  straddle  and 
combination  orders  under  Rule  6.75 
should  be  extended  to  include  stock/ 
option  orders  based  upon  just  and 
equitable  principles  of  trade. 

2.  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  Section  6(b) 
of  the  Act.'i  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), '^  Jq 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities, 
promote  just  and  equitable  principles  of 
trade,  and  to  protest  investors  and  the 
public  interest. 

B.  Self-Regulatory  OrganizatioD's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will— 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\N.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  at  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-00-04  and  should  be 
submitted  by  December  26,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-30769  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  M1(M>1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  lifSSOS;  Amendment 
No.  2] 

State  of  Arizona 

In  accordance  with  a  notice  received 
fi-om  the  Federal  Emergency 
Management  Agency,  dated  November 
27,  2000,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Yavapai  County  in  the  State  of 
Arizona  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  which  occurred  begirming  on 
October  21,  2000  and  continuing 
through  November  8,  2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Coconino,  Arizona  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location.  All  other 
contiguous  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
December  26,  2000  and  for  economic 
injury  the  deadline  is  July  27,  2001. 


"  15  U.S.C.  78f(b). 
"2  15U.S.C.  78fn))(5). 


"17  CFR  200.30-3(a)(12). 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  28.  2000. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

^[FR  Doc.  00-30778  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  S02S-41-U 


SMALL  BUSINESS  ADMINISTRATION 

[License  #09/09-0386] 

First  Commerce  &  Loan,  LP.;  Notice  of 
License  Surrender 

Notice  is  hereby  given  that  First 
Commerce  &  Loan,  L.P.  ("First 
Commerce"),  an  Arizona  limited 
partnership,  has  surrendered  its  license 
to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  First  Commerce 
was  licensed  by  the  Small  Business 
Administration  on  October  19, 1990. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  therexmder,  the  surrender 
of  the  license  was  accepted  on 
November  9,  2000,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefi-om  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59-011,  Small  Business 
Investment  Companies) 

Dated:  November  28,  2000. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
IFR  Doc.  00-30777  Filed  12-1-00;  8:45  am] 
BtLUNG  CODE  SOZS-OI-U 


SMALL  BUSINESS  ADMINISTRATION 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

AGENCY:  U.S.  Small  Business 
Administration  (SBA). 
action:  Notice  of  the  U.S.  Small 
Business  Administration  Financial 
Assistance  Programs  Subject  to  Tide  K 
of  the  Education  Amendments  of  1972, 
as  amended. 

SUINMARY:  In  accordance  with  Subpart  F 
of  the  final  common  rule  for  the 
enforcement  of  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended 
("Tide  IX"),  this  notice  lists  federal 
financial  assistance  administered  by  the 
U.S.  SBA  that  is  covered  by  Tide  IX. 
Tide  IX  prohibits  recipients  of  federal 
financial  assistance  from  discriminating 
on  the  basis  of  sex  in  education 
programs  or  activities.  Subpart  F  of  the 
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Title  DC  common  rule  requires  each 
federal  agency  that  awards  federal 
financial  assistance  to  publish  in  the 
Federal  Register  a  notice  of  the  federal 
financial  assistance  covered  by  the  Title 
IX  regulations  within  sixty  (60)  days 
after  the  effective  date  of  the  final 
common  rule.  The  final  common  rule 
for  the  enforcement  of  Title  IX  was 
published  in  the  Federal  Register  by  the 
twenty-one  (21)  federal  agencies, 
including  SBA.  on  August  30.  2000  (65 
FR  52857-52895).  SBA's  portion  of  the 
final  common  rule  will  be  codified  at  13 
CFRPart  113. 

SUPPLEMENTARY  INFORMATION:  Title  IX 
prohibits  recipients  of  federal  financial 
assistance  from  discriminating  on  the 
basis  of  sex  in  educational  programs  or 
activities.  Specifically,  the  statute  that 
"[nlo  person  in  the  United  States  shall, 
on  the  basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  education  program  or  activity 
receiving  Federal  financial  assistance," 
with  specific  exceptions  for  various 
entities,  programs,  and  activities.  20 
U.S.C.  1681(a).  Title  IX  and  the  Title  IX 
common  rule  prohibit  discrimination  on 
the  basis  of  sex  in  the  operation  of,  and 
the  provision  or  denial  of  benefits  by, 
education  programs  or  activities 
conducted  not  only  by  educational 
institutions  but  by  other  entities  as  well, 
including,  for  example,  SBA-funded 
small  business  development  centers  and 
for  profit  and  nonprofit  organizations 
that  receive  SBA  disaster  loans. 

List  of  Federal  Financial  Assistance 
Administered  by  the  U.S.  Small 
Business  Administration  to  Which  Title 
IX  Applies 

Note:  All  recipients  of  federal  financial 
assistance  from  SBA  are  subject  to  Title  IX, 
but  Title  IX's  anti-discrimination 
prohibitions  are  limited  to  the  educational 
components  of  the  recipient's  program  or 
activity,  if  any. 

Failure  to  list  a  type  of  federal 
assistance  below  shall  not  mean,  if  Title 
IX  is  otherwise  applicable,  that  a 
program  or  activity  is  not  covered  by 
Title  IX. 

Information  on  SBA  federal  financial 
assistance  can  be  found  by  consulting 
the  Catalog  of  Domestic  Financial 
Assistance  (CFDA)  at  http:// 
www.cfda.gov.  If  using  the  Internet  site, 
please  select  "Search  Catalog,"  select 
"Browse  the  Catalog — By  Agency,"  and 
then  click  on  "Small  Business 
Administration."  Catalog  information  is 
also  available  by  calling,  toll  free,  1- 
800-699-8331  or  by  writing  to:  Federal 
Domestic  Assistance  Catalog  Staff 
(MVS),  General  Services 
Administration,  Reporters  Building. 


Room  101,  300  7th  Street,  SW. 
Washington,  DC  20407. 

The  following  types  of  federal 
financial  assistance  administered 
through  SBA  are  listed  in  the  CFDA.  For 
further  information  on  any  of  these 
types  of  federal  financial  assistance, 
please  consult  the  CFDA. 
Economic  Injury  Disaster  Loans 
Business  Development  Assistance  to 

Small  Business 
8(a)  Business  Development 
Management  and  Technical  Assistance 

for  Socially  and  Economically 

Disadvantaged  Businesses 
Physical  Disaster  Loans 
Procurement  Assistance  to  Small 

Businesses 
Small  Business  Investment  Companies 
Bond  Guarantees  for  Surety  Companies 
Service  Corps  of  Retired  Executives 

Association 
Small  Business  Development  Centers 
Certified  Development  Company  Loans 

(504  Loans) 
Women's  Business  Ownership 

Assistance 
Veterans  Entrepreneurial  Training  and 

Coimseling 
Microloan  Demonstration  Program 
Office  of  Small  Disadvantaged  Business 

Certification  and  Eligibility 

(Authority:  28  U.S.C.  1681-1688) 

Dated;  November  28.  2000. 
James  A.  Westbrooks, 
Acting  Assistant  Administrator.  Office  of 
Equal  Employment  Opportunity  and  Civil 
Rights  Compliance. 
(FR  Doc.  00-30780  Filed  12-1-00;  8:45  am] 

BILUNO  CODE  S02S-01-U 


SOCIAL  SECURITY  ADMINISTRATION 

Rescission  of  Social  Security 
Acquiescence  Ruling  00-3(10) 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  rescission  of  Social 
Security  Acquiescence  Ruling  00- 
3(W)— Haddock  v.  Apfel,  196  F.3d  1084 
(10th  Cir.  1999). 

SUMMARY:  In  accordance  with  20  CFR 
402.35(b)(2),  404.985(e)  and  416.1485(e) 
the  Conunissioner  of  Social  Security 
gives  notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  00-3(10). 
effective  date:  December  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassia  W.  Parson,  Litigation  Staff.  Social 
Seciuity  Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (410) 
965-1695. 

SUPPLEMENTARY  INFORMATION:  A  Social 
Security  Acquiescence  Ruling  explains 
how  we  will  apply  a  holding  in  a 
decision  of  a  United  States  Court  of 


Appeals  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regidations 
when  the  Government  has  decided  not 
to  seek  further  review  of  the  case  or  is 
xmsuccessful  on  fiulher  review. 

As  provided  by  20  CFR  404.985(e)(4) 
and  416.1485(e)(4),  a  Social  Security 
Acquiescence  Ruling  may  be  rescinded 
as  obsolete  if  we  subsequently  clarify, 
modify  or  revoke  the  regulation  or 
ruling  that  was  the  subject  of  the  circuit 
court  holding  for  which  the 
Acquiescence  Ruling  was  issued. 

On  Jime  20,  2000.  we  issued 
Acquiescence  RuUng  00-3(10)  (65  FR 
38312)  to  reflect  the  holding  in  Haddock 
V.  Apfel,  196  F.3d  1084  (10th  Cir.  1999). 
This  circuit  court  holding  interpreted  20 
CFR  404.1566  and  416.966  to  require 
that,  before  an  Administrative  Law 
Judge  (ALJ)  may  rely  on  evidence  from 
a  Vocational  Expert  (VE)  to  support  a 
determination  of  nondisability  at  step 
five  of  the  sequential  evaluation 
process,  he  or  she  must  ask  the  expert 
how  the  testimony  or  information 
corresponds  to  the  information  provided 
in  the  Dictionary  of  Occupational  Titles 
(DOT)  "i  and  elicit  a  reasonable 
explanation  for  any  conflict. 

We  are  publishing  this  notice  of 
rescission  of  the  Acquiescence  Ruling 
concurrently  with  our  publication  of 
Social  Security  Ruling  (SSR)  00-4p 
clarifying  20  CFR  404.1566  and  416.966. 
The  SSR  clarifies  our  rules  on 
identifying  and  resolving  conflicts  or 
apparent  conflicts  between  the 
testimony  of  the  VE  or  a  Vocational 
Specialist  (VS)  and  the  information 
contained  in  the  DOT.  The  SSR  explains 
that  when  a  VE  or  VS  provides  evidence 
about  the  requirements  of  a  job  or 
occupation,  the  adjudicator  has  an 
affirmative  responsibility  to  ask  about 
any  possible  conflict  between  that  VE  or 
VS  evidence  and  the  information 
provided  in  the  DOT.  The  SSR  also 
provides  that,  before  relying  on  VE  or 
VS  evidence  to  support  a  disability 
determination  or  decision,  the 
adjudicator  must  obtain  a  reasonable 
explanation  for  any  such  conflict. 

Because  the  SSR  clarifies  the 
provision  of  our  rules  upon  which  the 
holding  in  Haddock  is  based  and  our 
standards  for  identifying  and  resolving 
conflicts  between  occupational  evidence 
provided  by  a  VE  and  the  information 
in  the  DOT,  we  are  rescinding 
Acquiescence  Ruling  00-3(10).  By 
clarifying  our  regulations  and 


'  Employment  and  Training  Administration,  U.S. 
Department  of  Labor.  Dictionary  of  Occupational 
Titles  (Fourth  Edition.  Revised  1991)  and  its 
companion  publication,  Selected  Characteristics  of 
Occupations  Defined  in  the  Revised  Dictionary  of 
Occupational  Titles,  (1993). 


rescinding  this  Acquiescence  Ruling,  we 
are  restoring  uniformity  to  oiu 
nationwide  system  of  rules  in 
accordance  with  our  commitment  to  the 
goal  of  administering  our  programs 
through  imiform  national  standards  as 
discussed  in  the  preamble  to  the  1998 
acquiescence  regulations,  63  FR  24927 
(May  6,  1998). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance;  96.005 
Special  Benefits  for  Disabled  Coal  Miners; 
96.006  Supplemental  Security  Income) 

Dated:  October  27,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 
(FR  Doc.  00-30700  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4191-02-U 


SOCIAL  SECURITY  ADMINISTRATION 

Social  Security  Ruling,  SSR  00-4p.; 
Titles  II  and  XVI:  Use  of  Vocational 
Expert  and  Vocational  Specialist 
Evidence,  and  Other  Reliable 
Occupational  Information  in  Disability 
Decisions 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

SUMMARY:  hi  accordance  with  20  CFR 
402.35(b)(1),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Ruling.  SSR  00-4p.  This  Ruling  clarifies 
our  standards  for  the  use  of  vocational 
experts,  vocational  specialists,  and  other 
reliable  sources  of  occupational 
information  in  the  evaluation  of  Social 
Security  disability  claims  under  title  II.. 
Federal  Old-Age.  Survivors,  and 
Disability  Insurance,  and  title  XVI, 
Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled,  of  the  Social 
Security  Act. 

In  view  of  the  clarification  provided 
by  this  Ruling,  AR  00-3(10)  Haddock  v. 
Apfel,  "Use  of  Vocational  Expert 
Testimony  and  the  Dictionary  of 
Occupational  Titles  Under  20  CFR 
404.1566.  416.966— Titles  II  and  XVI  of 
the  Social  Security  Act."  is  being 
rescinded  through  a  separate  notice  in 
the  Federal  Register. 

EFFECTIVE  DATE:  December  4,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Georgia  E.  Myers.  Regulations  Officer, 
Social  Security  Administration.  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401,  1-410-965-3632  orTTY 
1-800-966-5609. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 


publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR  402.35(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication, 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  same  force  and  effect  as  the 
statute  or  regidations,  they  are  binding 
on  all  components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  402.35(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance. 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004,  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income.) 

Dated:  October  27,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

Titles  II  and  XVI:  Use  of  Vocational 
Expert  and  Vocational  Specialist 
Evidence,  and  Other  Reliable 
Occupational  Information  in  Disability 
Decisions 

Purpose:  This  Ruling  clarifies  our 
standards  for  the  use  of  vocational 
experts  (VEs)  who  provide  evidence  at 
hearings  before  administrative  law 
judges  (ALJs),  vocational  specialists 
(VSs)  who  provide  evidence  to 
disability  determination  services  (DDS) 
adjudicators,  and  other  reliable  sources 
of  occupational  information  in  the 
evaluation  of  disability  claims.  In 
particular,  this  ruling  emphasizes  that 
before  relying  on  VE  or  VS  evidence  to 
support  a  disability  determination  or 
decision,  our  adjudicators  must: 

•  Identify  and  obtain  a  reasonable 
explanation  for  any  conflicts  between 
occupational  evidence  provided  by  VEs 
or  VSs  and  information  in  the 
Dictionary  of  Occupational  Tides 
(EKDT),  including  its  companion 
publication,  the  Selected  Characteristics 
of  Occupations  Defined  in  the  Revised 
Dictionary  of  Occupational  Tides  (SCO), 
published  by  the  Department  of  Labor, 
and 


•  Explain  in  the  determination  or 
decision  how  any  conflict  that  has  been 
identified  was  resolved. 

Citations  (Authority):  Sections  216(i), 
223(d)(2)(A),  and  1614(a)(3)(B)  of  die 
Social  Security  Act,  as  amended;  20 
CFR  Part  404,  sections  404.1566- 
404.1569.  20  CFR  Part  404.  subpart  P. 
appendix  2,  §  200.00(b),  and  20  CFR 
Part  416,  sections  416.966-416.969. 

Pertinent  History:  To  determine 
whether  an  individual  applying  for 
disability-  benefits  (except  for  a  child 
applying  for  Supplement  Security 
Income)  is  disabled,  we  follow  a  5-step 
sequential  evaluation  process  as 
follows: 

1.  Is  the  individual  engaging  in 
substantial  gainful  activity?  If  the 
individual  is  working  and  the  work  is 
substantial  gainful  activity,  we  find  that 
he  or  she  is  not  disabled. 

2.  Does  the  individual  have  an 
impairment  or  combination  of 
impairments  that  is  severe?  If  the 
individual  does  not  have  an  impairment 
or  combination  of  impairments  that  is 
severe,  we  will  find  that  he  or  she  is  not 
disabled.  If  the  individual  has  an 
impairment  or  combination  of 
impairments  that  is  severe,  we  proceed 
to  step  3  of  the  sequence. 

3.  Does  the  individual's  impairment(s) 
meet  or  equal  the  severity  of  an 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  our  regulations? 
If  so,  we  find  that  he  or  she  is  disabled. 
If  not.  we  proceed  to  step  4  of  the 
sequence. 

4.  Does  the  individual's  impairment(s) 
prevent  him  or  her  from  doing  his  or  her 
past  relevant  work  (PRW),  considering 
his  or  her  residual  functional  capacity 
(RFC)?  If  not,  we  find  that  he  or  she  is 
not  disabled.  If  so,  we  proceed  to  step 

5  of  the  seouence. 

5.  Does  tne  individual's  impainnent(s) 
prevent  him  or  her  from  performing 
other  work  that  exists  in  the  national 
economy,  considering  his  or  her  RFC 
together  with  the  "vocational  factors"  of 
age.  education,  and  work  experience?  If 
so,  we  find  that  the  individual  is 
disabled.  If  not,  we  find  that  he  or  she 

is  not  disabled. 

The  regulations  at  20  CFR  404.1566(d) 
and  416.966(d)  provide  that  we  will  take 
administrative  notice  of  "reliable  job 
information"  available  from  various 
publications,  including  the  DOT.  In 
addition,  as  provided  in  20  CFR 
404.1566(e)  and  416.966(e).  we  use  VEs 
and  VSs  as  sources  of  occupational 
evidence  in  certain  cases. 

Questions  have  arisen  about  how  we 
ensure  that  conflicts  between 
occupational  evidence  provided  by  a  VE 
or  a  VS  and  information  in  the  DOT 
(including  its  companion  publication, 
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the  SCO)  are  resolved.  Therefore,  we  are 
issuing  this  ruling  to  clarify  our 
standards  for  identifying  and  resolving 
such  conflicts. 


Policy  Interpretation 

Using  Occupational  Information  at 
Steps  4  and  5 

In  making  disability  determinations, 
we  rely  primcirily  on  the  DOT  (including 
its  companion  publication,  the  SCO)  for 
information  about  the  requirements  of 
work  in  the  national  economy.  We  use 
these  publications  at  steps  4  and  5  of  the 
sequential  evaluation  process.  We  may 
also  use  VEs  and  VSs  at  these  steps  to 
resolve  complex  vocational  issues.^  We 
most  often  use  VEs  to  provide  evidence 
at  a  hearing  before  an  ALJ.  At  the  initial 
and  reconsideration  steps  of  the 
administrative  review  process, 
adjudicators  in  the  DDSs  may  rely  on 
VSs  for  additional  guidance.  See,  for 
example,  SSRs  82-41,  83-12,  83-14, 
and  85-15. 

Resolving  Conflicts  in  Occupational 
Information 

Occupational  evidence  provided  by  a 
VE  or  VS  generally  should  be  consistent 
with  the  occupational  information 
supplied  by  the  DOT.  When  there  is  an 
apparent  unresolved  conflict  between 
VE  or  VS  evidence  and  the  DOT,  the 
adjudicator  must  elicit  a  reasonable 
explanation  for  the  conflict  before 
relying  on  the  VE  or  VS  evidence  to 
support  a  determination  or  decision 
about  whether  the  claimant  is  disabled. 
At  the  hearings  level,  as  part  of  the 
adjudicator's  duty  to  fully  develop  the 
record,  the  adjudicator  will  inquire,  on 
the  record,  as  to  whether  or  not  there  is 
such  consistency. 

Neither  the  DOT  nor  the  VE  or  VS 
evidence  automatically  "trumps"  when 
there  is  a  conflict.  The  adjudicator  must 
resolve  the  conflict  by  determining  if 
the  explanation  given  by  the  VE  or  VS 
is  reasonable  and  provides  a  basis  for 
relying  on  the  VE  or  VS  testimony  rather 
than  on  the  DOT  information. 

Reasonable  Explanations  for  Conflicts 
(or  Apparent  Conflicts)  in  Occupational 
Information 

Reasonable  explanations  for  such 
conflicts,  which  may  provide  a  basis  for 
relying  on  the  evidence  from  the  VE  or 
VS,  rather  than  the  DOT  information, 
include,  but  are  not  limited  to  the 
following: 

•  Evidence  from  VEs  or  VSs  can 
include  information  not  listed  in  the 
DOT.  The  DOT  contains  information 


'  In  accordance  with  Acquieescence  Ruling  90- 
3(4).  we  do  not  use  VEs  at  step  4  of  the  sequential 
evaluation  process  in  the  Fourth  Circuit. 


about  most,  but  not  all,  occupations. 
The  DOT'S  occupational  definitions  are 
the  result  of  comprehensive  studies  of 
how  similar  jobs  are  performed  in 
different  workplaces.  The  term 
"occupation,"  as  used  in  the  DOT,  refers 
to  the  collective  description  of  those 
jobs.  Each  occupation  represents 
numerous  jobs.  Information  about  a 
particular  job's  requirements  or  about 
occupations  not  listed  in  the  DOT  may 
be  available  in  other  reliable 
publications,  information  obtained 
directly  from  employers,  or  from  a  VE's 
or  VS's  experience  in  job  placement  or 
career  coimseling. 

•  The  DOT  lists  maximum 
requirements  of  occupations  as 
generally  performed,  not  the  range  of 
requirements  of  a  particular  job  as  it  is 
performed  in  specific  settings.  A  VE, 
VS,  or  other  reliable  source  of 
occupational  informatipn  may  be  able  to 
provide  more  specific  information  about 
jobs  or  occupations  than  the  DOT. 

Evidence  That  Conflicts  With  SSA 
Policy 

SSA  adjudicators  may  not  rely  on 
evidence  provided  by  a  VE,  VS,  or  other 
reliable  source  of  occupational 
information  if  that  evidence  is  based  on 
underlying  assumptions  or  definitions 
that  are  inconsistent  with  oiu  regulatory 
policies  or  definitions.  For  example: 

•  Exertional  Level 

We  classify  jobs  as  sedentary,  light, 
medium,  heavy  and  very  heavy  (20  CFR 
404.1567  and  416.967).  These  terms 
have  the  same  meaning  as  they  have  in 
the  exertional  classifications  noted  in 
the  DOT. 

Although  there  may  be  a  reason  for 
classifying  the  exertional  demands  of  an 
occupation  (as  generally  performed) 
differently  than  the  DOT  (e.g.,  based  on 
other  reliable  occupational  information), 
the  regulatory  definitions  of  exertional 
levels  are  controlling.  For  example,  if  all 
available  evidence  (including  VE 
testimony)  establishes  that  the 
exertional  demands  of  an  occupation 
meet  the  regulatory  definition  of 
"medium"  work  (20  CFR  404.1567  and 
416.967),  the  adjudicator  may  not  rely 
on  VE  testimony  that  the  occupation  is 
"light"  work. 

•  Skill  Level 

A  skill  is  knowledge  of  a  work  activity 
that  requires  the  exercise  of  significant 
judgment  that  goes  beyond  the  carrying 
out  of  simple  job  duties  and  is  acquired 
through  performance  of  an  occupation 
that  is  above  the  imskilled  level 
(requires  more  than  30  days  to  learn). 
(See  SSR  82-41.)  Skills  are  acquired  in 
PRW  and  may  also  be  learned  in  recent 


education  that  provides  for  direct  entry 
into  skilled  work. 

The  DOT  lists  a  specific  vocational 
preparation  (SVP)  time  for  each 
described  occupation.  Using  the  skill 
level  definitions  in  20  CFR  404.1568 
and  416.968,  unskilled  work 
corresponds  to  an  SVP  of  1-2;  semi-- 
skilled  work  corresponds  to  an  SVP  of 
3—4;  and  skilled  work  corresponds  to  an 
SVP  of  5-9  in  the  DOT. 

Although  there  may  be  a  reason  for 
classifying  an  occupation's  skill  level 
differently  than  in  the  DOT,  the 
regulatory  definitions  of  skill  levels  are 
controlling.  For  example,  VE  or  VS 
evidence  may  not  be  relied  upon  to 
establish  that  unskilled  work  involves 
complex  duties  that  take  many  months 
to  learn,  because  that  is  inconsistent 
with  the  regulatory  definition  of 
unskilled  work.  See  20  CFR  404.1568 
and  416.968. 

•  Transferability  of  Skills 

Evidence  from  a  VE,  VS,  or  other 
reliable  source  of  occupational 
information  cannot  be  inconsistent  with 
SSA  policy  on  transferability  of  skills. 
For  example,  an  individual  does  not 
gain  skills  that  could  potentially  transfer 
to  other  work  by  performing  imskilled 
work.  Likewise,  an  individual  cannot 
transfer  skills  to  imskilled  work  or  to 
work  involving  a  greater  level  of  skill 
than  the  work  from  which  the 
individual  acquired  those  skills.  See 
SSR  82-41. 

The  Responsibility  To  Ask  About 
Conflicts 

When  a  VE  or  VS  provides  evidence 
about  the  requirements  of  a  job  or 
occupation,  the  adjudicator  has  an 
affirmative  responsibility  to  ask  about 
any  possible  conflict  between  that  VE  or 
VS  evidence  and  information  provided 
in  the  DOT.  In  these  situations,  the 
adjudicator  will: 

•  Ask  the  VE  or  VS  if  the  evidence  he 
or  she  has  provided  conflicts  with 
information  provided  in  the  DOT;  and 

•  If  the  VE's  or  VS's  evidence  appears 
to  conflict  with  the  DOT.  the 
adjudicator  will  obtain  a  reasonable 
explanation  for  the  apparent  conflict. 

Explaining  the  Resolution 

When  vocational  evidence  provided 
by  a  VE  or  VS  is  not  consistent  with 
information  in  the  DOT,  the  adjudicator 
must  resolve  this  conflict  before  relying 
on  the  VE  or  VS  evidence  to  support  a 
determination  or  decision  that  the 
individual  is  or  is  not  disabled.  The 
adjudicator  will  explain  in  the 
determination  or  decision  how  he  or  she 
resolved  the  conflict.  The  adjudicator 
must  explain  the  resolution  of  the 


conflict  irrespective  of  how  the  conflict 
was  identified. 

Effective  Date:  This  Ruling  is  effective 
on  the  date  of  its  publication  in  the 
Federal  Register.  The  clarified  standard 
stated  in  this  ruling  with  respect  to 
inquiring  about  possible  conflicts 
applies  on  the  effective  date  of  the 
ruling  to  all  claims  for  disability 
benefits  in  which  a  hearing  before  an 
ALJ  has  not  yet  been  held,  or  that  is 
pending  a  hearing  before  an  ALJ  on 
remand.  The  clarified  standard  on 
resolving  identified  conflicts  applies  to 
all  claims  for  disability  or  blindness 
benefits  on  the  effective  date  of  the 
ruling. 

Cross-Referencesi  SSR  82-41,  "Titles 
n  and  XVI:  Work  Skills  and  Their 
Transferability  as  Intended  by  the 
Expanded  Vocational  Factors 
Regulations  Effective  February  261 
1979,"  SSR  82-61,  "Titles  U  and  XVI: 
Past  Relevant  Work— The  Particular  Job 
or  the  Occupation  as  Generally 
Performed,"  SSR  82-62,  "Titles  II  and 
XVI:  A  Disability  Claimant's  Capacity  to 
Do  Past  Relevant  Work,  In  General," 
SSR  83-10,  "Titles  U  and  XVI: 
Determining  Capability  to  Do  Other 
Work — The  Medical- Vocational  Rules  of 
Appendix  2,"  SSR  83-12,  "Titles  11  and 
XVI:  Capability  to  Do  Other  Work— The 
Medical-Vocational  Rules  as  a 
Framework  for  Evaluating  Exertional 
Limitations  Within  a  Range  of  Work  or 
Between  Ranges  of  Work,"  SSR  83-14, 
"Titles  n  and  XVI:  Capability  to  do 
Other  Work — The  Medical -Vocational 
Rules  as  a  Framework  for  Evaluating  a 
Combination  of  Exertional  and 
Nonexertional  Impairments,"  and  SSR 
85-15,  "Titles  II  and  XVI:  Capability  to 
Do  Other  Work — The  Medical- 
Vocational  Rules  as  a  Framework  for 
Evaluating  Solely  Nonexertional 
Impairments";  AR  90-3(4),  837  F.2d  635 
(4th  Cir.  1987)-Use  of  Vocational 
Experts  or  Other  Vocational  Specialist 
in  Determining  Whether  a  Claimant  Can 
Perform  Past  Relevant  Work- Titles  II 
and  XVI  of  the  Social  Security  Act; 
Program  Operations  Manual  System, 
Part  04,  sections  DI  25001.001,  DI 
25005.001,  DI  25020.001-DI  25020.015, 
and  DI  25025.001-DI  25025.005. 

|FR  Doc.  00-30701  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice:  3488] 

Extension  of  the  Restriction  of  the  Use 
of  United  States  Passports  for  Travel 
to,  in,  or  Through  Libya 

On  December  11,  1981,  pursuant  to 
the  authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR  51.73 
(a)(3),  all  United  States  passports  were 
declared  invalid  for  travel  to,  in  or 
through  Libya  unless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettled  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  possibility 
of  hostile  acts  against  Americans  in 
Libya. 

In  light  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  area  "  *   *   * 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers"  within  the 
meaning  of  22  U.S.C.  211a  and  22  CFR 
51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in  or  through  Libya  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  midnight 
November  24,  2001,  unless  extended  or 
sooner  revoked  by  Public  Notice. 

Dated:  November  22,  2000. 
Madeleine  K.  Albright, 

Secretary  of  State. 

[FR  Doc.  00-30813  Filed  12-1-00;  8:45  am] 

BILLiNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3487] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter 
two  existing  systems  of  records, 
STATE-35  and  STATE-40,  pursuant  to 
the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  522a  (r)), 
and  the  Office  of  Management  and 
Budget  Circular  No.  A-130,  Appendix  I. 
The  Department's  report  was  filed  with 
the  Office  of  Management  and  Budget 
on  November  27,  2000. 

It  is  proposed  that  the  current  systems 
STATE-35  and  STATE-40  will  be 


merged  and  renamed  "Information 
Access  Programs  Records,"  and  due  to 
the  expanded  scope  of  the  current 
system,  the  altered  system  description 
will  include  revisions  and/or  additions 
to  all  other  sections.  Relevant 
information  in  STATE-40  has  been 
incorporated  in  STATE-35  and  STATE- 
40  will  be  deleted  in  the  near  future. 
Changes  to  the  existing  system 
descriptions  are  proposed  in  order  to 
reflect  more  accurately  the  Bureau  of 
Administration's  record-keeping 
systems  and  a  reorganization  of 
activities  and  operations. 

Any  person  interested  in  commenting 
on  these  altered  systems  of  records  may 
do  so  by  submitting  comments  in 
writing  to  Margaret  Peppe,  Chief; 
Programs  and  Policies  Division;  Office 
of  IRM  Programs  and  Services;  A/RPS/ 
IPS/PP;  U.S.  Department  of  State,  SA-2; 
Washington,  D.C.  20522-6001. 

This  system  of  records  will  be 
effective  40  days  from  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

The  altered  system  description, 
"Information  Access  Programs  Records, 
STATE-35"  will  read  as  set  forth  below. 

Dated:  November  27,  2000. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 

STATE-35 

SYSTEM  NAME: 

Information  Access  Programs  Records. 

SECURTPr  CUkSSinCATION: 

Unclassified  and  classified. 

SYSTEM  LOCATION: 

Department  of  State;  SA-2;  515  22nd 
Street,  NW;  Washington,  DC  20522- 
6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  requesting  access  to 
Department  of  State  records  under  the 
Freedom  of  Information  Act,  the  Privacy 
Act,  the  Ethics  in  Government  Act,  the 
access  provisions  of  Executive  Order 
12958  or  a  successor  order  on  national 
security  information,  and  Touhy 
regulations.  Also  covered  are 
individuals  requesting  access  to 
Department  of  State  records  pursuant  to 
certain  other  authorities  for  special 
documents  requests  and  discovery  and 
litigation  support  requests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
documenting  the  processing  of  all 
requests  pursuant  to  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
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Ethics  in  Government  Act,  and 
Executive  Order  12958  or  a  successor 
order  on  national  security  information, 
for  access  to  State  Department  records. 
This  includes  the  request  letter  and 
Department  responses,  a  copy  of 
responsive  records  (if  applicable)  and 
any  other  correspondence,  memoranda, 
interrogatories  and  declarations  related 
to  the  processing  of  the  request  from  the 
initial  receipt  stage  through  to 
completion,  amendment,  appeal  and 
litigation.  Hard  copy  records,  for 
example,  could  include  correspondence 
between  the  Department  of  State  and  the 
requester  and  other  federal  agencies 
pertaining  to  the  request.  Electronic 
records  may  contain  the  date  of  the 
request;  requester's  name  and  address; 
type  of  case;  case  number;  dates  of 
acknowledgement;  fee  categories;  search 
eind  review  taskings;  number  of 
docmnents/pages  foimd,  reviewed  and 
released  or  denied;  date  of  response 
and,  where  applicable,  the  exemptions 
applied.  These  files  may  contain  names, 
addresses  and  phone  nimibers  of 
attorneys,  law  firms,  judges  and  U.S. 
attorneys  involved  with  the  processing 
or  litigation  of  the  case  as  well  as 
separate  but  related  court  decisions. 

AUTHORITY  POfl  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  (Management  of  the 
Department  of  State);  5  U.S.C.  552 
(Freedom  of  Information  Act);  5  U.S.C. 
552a  (Privacy  Act);  22  U.S.C.  2651a 
(Organization  of  the  Department  of 
State);  22  U.S.C.  3921  (Management  of 
Foreign  Service)  and  Executive  Order 
12958  (Classified  National  Security 
Information). 

PURPOSE(S): 

The  information  contained  in  the 
Information  Access  Programs  Records  is 
created,  collected,  and  maintained  by 
the  Office  of  IRM  Programs  and  Services 
in  the  administration  of  its 
responsibility  as  the  State  Department's 
centralized  authority  for  processing 
requests  for  access;  amendments; 
appeals;  special  projects  for  Congress, 
the  General  Accounting  Office,  and  the 
Department  of  Justice  in  support  of 
court  orders  and  subpoenas;  discovery, 
litigation  support,  and  litigation 
pursuant  to  the  Freedom  of  Information 
Act,  the  Privacy  Act,  the  Ethics  in 
Govenmient  Act,  Executive  Order  12958 
or  a  successor  order  on  national  seciuity 
information,  and  Touhy  regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  the  Information  Access 
Programs  Records  is  used  or 
disseminated  as  follows: 


— To  formulate  a  response  to  requests 
for  access  to  Department  of  State  records 
and  subsequent  amendment  requests, 
appeals  and  litigation; 

— By  Department  of  State  officials  in 
the  execution  of  their  responsibilities; 

— By  other  government  agencies  that 
have  custody  of  Department  of  State 
records  or  that  share  with  the 
Department  responsibility  for  granting 
access  to  certain  categories  of  records,  to 
coordinate  decisions  on  access  to 
records; 

— By  other  govenmient  agencies  for 
concurrence  reviews  in 
recommendations  for  access  to 
classified  or  restricted  material  and  in 
making  appropriate  arrangements  for 
such  access; 

— In  a  proceeding  before  a  court  or 
adjudicative  body,  when  the  agency,  or 
any  component  thereof,  or  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation; 

— ^To  the  Department  of  Justice  for  the 
piupose  of  obtaining  its  advice  on  any 
aspect  of  the  processing  of  any  requests 
for  information  under  the  access 
provisions  of  the  laws  or  in  cormection 
with  litigation; 

— To  an  actual  or  potential  party  to 
litigation  or  the  party's  attorney  for  the 
purpose  of  negotiation  or  discussion  on 
such  matters  as  settlement  of  the  case  or 
matter,  plea  bargaining  or  in  formal  or 
informal  discovery  proceedings; 

— By  the  Office  of  Management  and 
Budget,  National  Archives  and  Records 
Administration  and  the  Interagency 
Security  Oversight  Office,  for  the 
purpose  of  obtaining  its  advice 
regarding  agency  obligations  under  the 
Privacy  Act  or  other  access  provisions  of 
law; 

— By  the  Interagency  Security 
Classification  Appeals  Panel  and 
member  agencies  for  the  purpose  of 
obtaining  its  advice  regarding  agency 
obligations  under  the  Privacy  Act  or 
other  access  provisions  of  law; 

— In  response  to  a  properly  issued 
subpoena;  and 

— By  National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

Also  see  "Routine  Uses"  paragraphs 
of  the  Prefatory  Statement  published  in 
the  Federal  Register. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy,  electronic  media. 

retrievabilpty: 
Individual  name,  case  number. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
aimexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DtSPOSAL: 

These  records  will  be  maintained 
imtil  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired 
according  to  published  records 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Adminisfration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street,  NW;  Washington,  DC  20522- 
6001. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  IRM  Programs  and 
Services,  SA-2;  Department  of  State; 
515  22nd  Street,  NW;  Washington,  DC 
20522-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  IRM  Programs 
and  Services  might  have  records 
maintained  under  their  name  or 
personal  identifier  should  write  to  the 
Director,  Office  of  IRM  Programs  and 
Services;  SA-2;  Department  of  State; 
515  22nd  Street,  NW;  Washington,  DC 
20522-6001.  The  individual  must 
specify  that  he/she  wishes  the 
Information  Access  Programs  Records  to 
be  checked.  At  a  minimum,  the 
individual  must  include:  name;  date 
and  place  of  birth;  current  mailing 
address  and  zip  code;  signature;  and 
case  number  if  available. 


RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  may  contain 
information  obtained  from  the  requester, 
attorneys  representing  the  requester  and 
others  authorized  to  represent 
requesters,  records  systems  searched, 
and  officials  of  other  government 
agencies  who  may  have  provided/ 
referred  information  relative  to  the 
request  including  but  not  limited  to 
docimients,  advice,  concurrence, 
recommendations  and  disclosure 
determinations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a  (j)(2),  (k)(l), 
(k)(2),  {k)(5),  and  (k)(6)  records  in  this 
system  of  records  may  be  exempted 
from  5  U.S.C.  522a  (c)(3)  and  (4),  (d), 
(e)(1),  (e)(4)(G),  (H),  and  (I)  and  (fl. 

[FR  Doc.  00-30812  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  471(M)5-U 


Federal  Register / Vol.  65,  No.  233 /Monday,  December  4,  2000/NoUces 


75763 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  Tariff-Rate  Quota  for 
Imports  of  Beef 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Correction  of  Notice. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  USTR  has 
determined  that  effective  January  1 , 
2001,  all  imports  of  beef  from  New 
Zealand  will  need  to  be  accompanied  by 
an  export  certificate  in  order  to  qualify 
for  the  in-quota  tariff  rate.  The 
exception  to  this  certificate  requirement 
for  exports  made  prior  to  January  1, 
2001.  announced  in  the  Federal 
Register  on  October  26,  2000,  is  hereby 
eliminated. 

DATES:  The  action  is  effective  December 
4.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suchada  Langley,  Senior  Economist  for 
Agricultural  Affairs,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street  NW,  Washington,  DC  20508; 
telephone:  (202)  395-6127. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  maintains  a  tariff-rate 
quota  on  imports  of  beef  as  part  of  its 
implementation  of  the  Marrakesh 
Agreement  Establishing  the  World 


Trade  Organization.  The  in-quota 
quantity  of  that  tariff-rate  quota  is 
allocated  in  part  among  a  number  of 
countries.  As  part  of  the  adminisfration 
of  that  tariff-rate  quota.  USTR  provided, 
in  15  CFR  part  2012,  for  the  use  of 
export  certificates  with  respect  to 
imports  of  beef  from  counfries  that  have 
an  allocation  of  the  in-quota  quantity. 
The  export  certificates  apply  only  to 
those  countries  that  USTR  determines 
are  participating  coimtries  for  purposes 
of  15  CFR  part  2012. 

On  September  26,  2000,  USTR 
received  a  request  and  the  necessary 
sQpporting  information  from  the 
government  of  New  Zealand  to  be 
considered  as  a  participating  coimtry  for 
purposes  of  the  export  certification 
program.  Accordingly,  USTR  has 
determined  that,  effective  January  1, 
2001,  New  Zealand  is  a  participating 
coimtry  for  purposes  of  15  CFR  part 
2012.  As  a  result,  USTR  pubUshed  a 
notice  on  October  26,  2000  stating  that 
effective  on  and  after  January  1,  2001, 
imports  of  beef  from  New  Zealand  will 
need  to  be  accompanied  by  an  export 
certificate  in  order  to  qualify  for  the  in- 
quota  tariff  rate,  but  that  imports 
exported  from  New  Zealand  prior  to 
January  1,  2001,  including  exports 
currently  warehoused,  will  not  require 
an  export  certificate. 

Since  the  publication  of  the  October 
26,  2000  notice,  USTR  has  determined 
in  consultation  with  the  United  States 
Department  of  Agriculture  and  New 
Zealand  that  given  existing 
circumstances,  including  the  imminent 
fill  of  the  beef  tariff  quota  for  the  current 
quota  year,  exemption  of  exports  made 
prior  to  January  1,  2001,  from  the  export 
certificate  requirement  for  imports 
entered  into  the  United  States  after 
January  1,  2001,  is  not  necessary. 
Accordingly,  the  October  26,  2000 
notice  is  hereby  revised  to  provide  that 
effective  on  January  1,  2001,  imports  of 
beef  from  New  Zealand  will  need  to  be 
accompanied  by  an  export  certificate  in 
order  to  qualify  for  the  in-quota  tariff 
rate.  There  will  be  no  exceptions  made 
for  exports  of  beef  from  New  Zealand 
made  prior  to  January  1,  2001. 

Charlene  Barshefsky. 

United  States  Trade  Representative. 

[FR  Doc.  00-30782  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  3190-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPIWSENTATIVE 

Trade  Policy  Statt  Committee;  Public 
Comments  on  Environmental  Review 
of  Proposed  Free  Trade  Area  of  the 
Americas 

ACTION:  Notice  of  Initiation  of 
Environmental  Review  and  Request  for 
Comments  on  Scope  of  Review,  and 
Notice  of  Availability  of  the  Report  of 
the  Quantitative  Analysis  Working 
Group  and  Request  for  Comments. 


SUMMARY:  This  publication  gives  notice 
that  pursuant  to  Executive  Order  13141 
signed  by  President  Clinton  on 
November  16,  1999  (64  FR  63169)  the 
Office  of  the  U.S.  Trade  Representative 
(USTR),  through  the  Trade  Pohcy  Staff 
Committee  (TPSC),  is  formally  initiating 
an  environmental  review  of  the 
proposed  Free  Trade  Area  of  the 
Americas  (FTAA).  USTR  has  established 
an  FTAA  interagency  group,  chaired  at 
the  TPSC  level,  to  oversee  the^ 
development  and  implementation  of  the 
environmental  review,  and  an 
interagency  working  group  composed  of 
economic  and  environmental  experts,  to 
provide  guidance  on  the  quantitative 
and  methodological  parameters  of  the 
review.  Thus  far,  the  working  group  has 
developed  a  draft  report  which  provides 
advice  on  the  quantitative  aspects  of  the 
environmental  review.  This  document, 
entitled:  Report  of  the  Quantitative 
Analysis  Working  Group  to  the  FTAA 
Interagency  Environment  Group,  is 
available  for  review  on  the  USTR 
website  iviwv.ustr.gov. 

In  this  notice,  the  TPSC  is  requesting 
written  comments  from  the  public 
regarding  what  should  be  included  in 
the  scope  of  the  envfronmental  review, 
including  the  identification  of 
potentially  significant  enviroiunental 
impacts,  both  positive  and  negative,  that 
may  arise  in  the  context  of  frade 
liberalization.  Respondents  should 
provide  as  much  detail  as  possible  on 
the  degree  to  which  the  subject  matter 
they  propose  may  raise  significant 
environmental  issues  in  the  context  of 
the  negotiation.  In  addition,  the  TPSC  is 
seeking  comments  on  advice  provided 
by  the  interagency  working  group 
regarding  the  methodology  for 
performing  quantitative  aspects  of  the 
environmental  review. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  negotiations,  comments  should  be 
submitted  on  or  before  January  19,  2001 
to  be  assured  of  timely  consideration  in 
determining  the  scope  of  the 
enviroiunental  review. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Background  information  on  the 
Executive  Order  13141,  the 
Envtronmental  Review  Guidelines  and 
the  FTAA  can  be  found  on  the  USTR 
website  (www.ustr.gov).  FTAA 
information  can  also  be  found  on  the 
ofBcial  FTAA  website  (www.ftaa- 
alca.org).  For  procedural  questions 
concerning  public  comments,  contact 
Gloria  Blue,  Executive  Secretary,  TPSC, 
Office  of  the  USTR,  600  17th  Street, 
NW.  Washington,  DC  20508  (202)  395- 
3475.  All  other  questions  regarding  the 
review  should  be  addressed  to  Joseph 
Ferrante,  Director  for  Land  Use  Policy 
and  Environmental  Reviews,  Office  of 
Environment  and  Natm^al  Resources, 
USTR  (202-395-7320)  or  Chris  Wilson, 
Director  for  Central  America  and  the 
Caribbean,  Office  of  Western 
Hemisphere,  USTR  (202-395-5190). 
SUPPLEMENTARY  INFORMATION: 

Previous  Notices 

USTR  welcomes  and  is  taking  into 
account  the  public  comments  on  FTAA 
environmental  issues  submitted  in 
response  to  two  previous  notices,  the 
Federal  Register  notice  dated  Tuesday, 
December  28,  1999  (64  FR  72715) 
requesting  written  comments  from  the 
public  to  assist  USTR  in  formulating 
positions  and  proposals  with  respect  to 
all  aspects  of  the  negotiations,  including 
environmental  issues,  and  the  Federal 
Register  notice  dated  Thursday,  June  22, 
2000  (65  FR  38872)  providing  notice 
that  the  FTAA  Committee  of 
Government  Representatives  on  the 
Participation  of  Civil  Society  had  issued 
a  request  for  public  comments  on  trade 
matters  related  to  the  FTAA  process. 

Background  Information 

The  effort  to  unite  the  economies  of 
the  Western  Hemisphere  into  a  single 
free  trade  agreement  was  initiated  at  the 
Sxmmiit  of  the  Americas,  which  was 
held  on  December  11,  1994  in  Miami. 
President  Clinton  and  the  leaders  of  33 
other  Western  Hemisphere  coimtries 
agreed  to  construct  a  "Free  Trade  Area 
of  the  Americas",  or  FTAA,  and  to 
complete  negotiations  for  the  agreement 
no  later  than  2005.  The  Miami 
Declaration  of  Principles  and  Plan  of 
Action  spells  out  the  objectives  of  the 
FTAA  as  agreed  by  the  leaders  at  the 
Summit.  The  full  text  can  be  found  on 
the  FTAA  website,  (www.ftaa-alca.org/ 
ministerials/plan e.asp) 

The  FTAA  represents  the  largest 
regional  integration  effort  ever 
undertaken  involving  both  developed 
and  developing  countries  in  a  common 
objective  to  realize  free  trade  and 
investment  in  goods  and  services,  on  a 
basis  of  strengthened  rules  and 


disciplines.  In  1999  two-way 
merchandise  trade  between  the  United 
States  and  the  33  other  FTAA  countries 
amoimted  to  $675  billion,  with  more 
than  eighty  percent  taking  place 
between  the  United  States  and  NAFTA 
partners  Canada  ($365  billion)  and 
Mexico  ($197  billion).  Two-way  services 
trade  amounted  to  roughly  $93  billion 
in  1998  (the  most  recent  year  for  which 
data  is  available),  $36  billion  with 
South/Centred  America  and  the 
Caribbean,  $35  billion  with  Canada,  and 
$22  billion  with  Mexico. 

FTAA  Objectives 

Nine  negotiating  groups  responsible 
for  the  following  areas  of  the 
negotiations  have  been  established  by 
the  FTAA  countries:  (1)  Market  access; 
(2)  investment;  (3)  services;  (4) 
government  procurement;  (5)  dispute 
settlement;  (6)  agriculture;  (7) 
intellectual  property  rights;  (8) 
subsidies,  antidiunping  and 
countervailing  duties;  and  (9) 
competition  policy.  In  addition  to  the 
nine  negotiating  groups,  three  non- 
negotiating  committees  and  groups  were 
established.  They  are:  (1)  The 
Consultative  Group  on  Smaller 
Economies;  (2)  the  Committee  of 
Government  Representatives  on  the 
Participation  of  Civil  Society;  and  (3) 
the  Joint  Government-Private  Sector 
Committee  of  Experts  on  Electronic 
Commerce.  Within  the  nine  negotiating 
groups,  and  throughout  the  discussions 
in  the  three  non-negotiating  groups,  the 
United  States  seeks  to  maximize  market 
opetmess  through  high  levels  of 
discipline  by  creating  a  state-of-the-art, 
comprehensive  agreement  which,  inter 
alia,  will  eliminate  tariffs,  reduce  or 
eliminate  non-tariff  barriers  and  trade- 
distorting  subsidies,  provide  non- 
discrimination in  services  and  treatment 
of  investment,  provide  transparency  and 
market  access  in  government 
procurement,  strengthen  the  protection 
of  intellectual  property,  and  provide 
transparent  and  effective  dispute 
settlement.  The  U.S.  also  seeks  to 
further  seeing  the  observance  and 
promotion  of  worker  rights.  In  addition, 
the  U.S.  is  striving  to  make  our  trade 
liberalization  and  environmental 
policies  mutually  supportive.  These 
negotiation  objectives  are  shaped  in  part 
by  the  information  obtained  through  an 
environmental  review,  which  is 
described  in  more  detail  below. 

Environmental  Review 

Executive  Order  13141  commits  the 
United  States  to  a  policy  of  careful 
assessment  and  consideration  of  the 
environmental  impacts  of  trade 
agreements  and  calls  for  environmental 


reviews  of  certain  proposed  trade 
agreements  during  the  negotiating 
process.  These  environmental  reviews 
will  help  identify  potential 
environmental  effects  (both  positive  and 
negative)  resulting  from  the  proposed 
agreement,  and  facilitate  the 
development  of  appropriate  policy 
responses.  As  lead  for  this  activity, 
USTR  initiated  an  interagency  process 
to  analyze  the  environmental  effects  of 
the  FTAA.  This  review  will  be  the  first 
application  of  Executive  Order  13141  to 
a  major  pluri-lateral  trade  negotiation, 
and  the  results  of  this  analysis  are 
intended  to  inform  our  negotiating 
positions  throughout  the  FTAA 
negotiations.  Ultimately,  the  review  will 
include  an  analysis  of  environmental 
effects  resulting  from  projected  changes 
in  economic  activity  as  a  result  of 
negotiations,  and  potential  impacts  on 
U.S.  environmental  laws  and 
regulations.  Comments  are  sought  on 
the  full  range  of  possible  impacts  that 
could  be  associated  with  the  agreement, 
taking  into  account  a  realistic  range  of 
approaches  for  achieving  its  broad 
objectives,  as  well  as  the  relative 
importance  and  priority  of  these 
impacts.  Statements  regarding  potential 
impacts  will  be  most  useful  if  they  are 
elaborated  with  some  specificity  and 
supported  by  factual  references  and 
analysis.  As  stated  in  the  Executive 
Order,  the  emphasis  of  the  review  shall 
be  on  domestic  impacts,  but 
transboxmdry  and  global  impacts  may 
also  be  considered  as  appropriate  and 
prudent. 

Given  the  FTAA  environmental 
review's  potential  complexity  and 
significance,  the  FTAA  Environmental 
Group,  chaired  at  the  TPSC  level, 
created  an  interagency  Quantitative 
Analysis  Working  Group  composed  of 
experts  from  relevant  agencies.  The 
Working  Group  was  charged  with 
providing  advice  on  an  analytical 
methodology  for  quantifying  the 
environmental  effects  of  hemispheric 
trade  liberalization.  The  Working  Group 
recently  presented  its  recommendations 
regarding  the  completion  of  a 
quantitative  analysis  in  a  report  to  the 
FTAA  Environmental  Group. 

This  document,  entitled  Report  of  the 
Quantitative  Analysis  Working  Group  to 
the  FTAA  Interagency  Environment 
Group,  is  available  on  the  USTR  website 
(wvkrw.ustr.gov). 

In  summary,  the  Working  Group  has 
recommended  a  two  pronged  approach 
consisting  of  a  core  (quantitative) 
analysis  of  the  FTAA,  accompanied  by 
a  supplemental  analysis  of  specific 
economic  sectors,  geographic  areas,  and 
other  relevant  issues  not  covered  in  the 
core  analysis.  The  Working  Group  has 


presented:  (1)  Existing  methods  to 
quantify  the  potential  economic  and 
environmental  effects  to  complete  the 
core  analysis.  (2)  identification  of  and 
recommendations  to  address  some  of 
the  challenges  presented  by  the  core 
analysis,  (3)  recommendations  for  a 
process  to  help  identify  priority  issues 
and  appropriate  methodologies  for  a 
supplemental  analysis  of  issues  not 
treated  in  the  core  analysis,  and  (4) 
estimates  of  the  resources  necessary  to 
perform  the  core  analysis. 

By  itself  the  proposed  quantitative 
methodology  will  not  constitute  a 
comprehensive  analysis  of  the  FTAA's 
environmental  effects;  rather,  the 
outcome  of  this  effort  is  intended  to  feed 
into  the  larger  environmental  review 
process.  In  addition,  the  core 
quantitative  analysis  would  help  inform 
the  selection  of  key  economic  sectors 
and  geographic  areas  within  the  United 
States  that  may  warrant  further 
examination  in  the  supplemental 
analysis.  These  issues  may  be  ansdyzed 
in  a  qualitative  or  quantitative  fashion, 
depending  upon  such  factors  as:  the 
nature  of  potential  environmental 
effects,  data  availability  and  the 
availability  of  methods  to  estimate 
environmental  endpoints  (positive  or 
negative).  As  envisaged  by  the  Working 
Group,  once  the  additional  issues  have 
been  identified  in  the  core  and 
supplemental  analyses,  specific 
recommendations  can  be  developed 
regarding  analytical  methods.  In 
ic^ddition,  specific  global  and  trans- 
boundary  environmental  effects  that 
may  emerge  as  potentially  significant 
issues  will  be  examined  in  the  core  and/ 
or  supplemental  analyses  and 
incorporated,  as  appropriate,  into  the 
environmental  review.  At  a  minimum, 
other  components  of  the  review  will 
include  a  concurrent  analysis  of 
potential  impacts  on  domestic 
environmental  laws  and  regulations 
resulting  from  potential  rules  changes 
and  changes  in  non-tariff  barriers  to 
trade  which  may  result  from  the 
negotiations.  In  addition,  specific  global 
and  trans-boundary  environmental 
effects  that  may  emerge  as  potentially 
significant  issues  will  be  examined  and 
incorporated,  as  appropriate,  in  the 
environmental  review. 

The  FTAA  Environmental  Group  is 
favorably  considering  the  advice  and 
recommendations  of  the  Working  Group 
as  presented  in  the  proposed 
methodology.  Following  input  from 
USTR's  advisors.  Congress,  and  the 
public,  the  Environmental  Group  will 
further  refine  its  analytical  strategy. 
Initiation  of  the  entire  analytical  effort 
should  take  place  as  soon  as  possible  to 


ensm«  the  timely  consideration  of  the 
results  in  the  negotiating  process. 

WRITTEN  COMMENTS:  Persons 
submitting  wrritten  comments  should 
provide  twenty  (20)  copies  no  later  than 
5:00  PM  January  19,  2001,  to  Gloria  Blue 
at  the  address  listed  above.  Written 
comments  submitted  in  connection  with 
this  request,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2003.6,  will  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  (Room  101)  at  the 
address  noted  above.  An  appointment  to 
review  the  file  may  be  made  by  calling 
Brenda  Webb  at  (202)  395-6186.  The 
Reading  R»om  is  open  to  the  public 
from  10:00  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.  Monday  through  Friday. 

Business  confidential  information 
will  be  subject  to  the  requirements  of  15 
CFR  2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each 
succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof  If  the  submission 
contains  business  confidential 
information,  twenty  (20)  copies  of  a 
public  version  that  does  not  contain 
confidential  information,  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  shoidd  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  succeeding  page  of  the  submission. 
The  version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential." 

Carmen  Suro-Bredie, 

Chair,  Tmde  Policy  Staff  Committee. 

(FR  Doc.  00-30783  Filed  12-1-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Oockst  No.  FAA-2000-8278] 

High  Density  Airports;  Notice  of 
Lottery  of  Slot  Exemptions  at 
LaGuardia  Airport 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  lottery  for  takeoff  and 

landing  times  at  LaGuardia  Airport. 

SUMMARY:  This  notice  annoimces  a 
Federal  Aviation  Administration  (FAA) 


lottery  to  reallocate  exemption  slots  at 
LaGuardia  Airport  as  authorized  under 
the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  of  the  21st 
Century.  The  FAA  finds  that  this  action 
is  necessary  to  address  the  level  of 
delays  that  are  currently  experienced  as 
a  result  of  the  significant  increase  in 
operations  authorized  by  that 
legislation,  and  to  prevent  an  increase  in 
delays  from  additional  flights  scheduled 
to  begin  in  the  near  future. 

DATES:  The  lottery  will  be  held  on 
December  4,  2000. 

ADDRESSES:  The  lottery  will  take  place 
in  the  FAA  Auditoriimi,  3rd  floor^ 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591  at  12:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Bennett,  Office  of  Airport 
Safety  and  Standards,  Federal  Aviation 
Administration,  800  Independency 
Avenue,  bW.,  Washington,  DC  20591; 
telephone  number  202-267-3053. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  broad  authority  under 
Tide  49  of  the  United  States  Code 
(U.S.C).  SubtiUe  Vn,  to  regulate  and 
control  the  use  of  the  navigable  airspace 
of  the  United  States.  Under  49  U.S.C. 
40103,  the  agency  is  authorized  to 
develop  plans  for  and  to  formulate 
policy  with  respect  to  the  use  of 
navigable  airspace  and  to  assign  by  rule, 
regvdation,  or  order  the  use  of  navigable 
airspace  under  such  terms,  conditions, 
and  limitations  as  may  be  deemed 
necessary  in  order  to  ensure  the  safety 
of  aircraft  and  the  efficient  utilization  of 
the  navigable  airspace.  Also,  under 
section  40103,  the  agency  is  further 
authorized  and  directed  to  prescribe  air 
traffic  rules  and  regidations  governing 
the  efficient  utihzation  of  the  navigable 
airspace. 

The  High  Density  Traffic  Airports 
Rule,  or  "High  Density  Ride,"  14  CFR 
part  93,  subpart  K,  was  promulgated  in 
1968  to  reduce  delays  at  five  congested 
airports:  John  F.  Kennedy  International 
Airport,  LaGuardia  Airport,  O'Hare 
International  Airport,  Ronald  Reagan 
National  Airport  and  Newark 
International  Airport  (33  FR  17896; 
December  3,  1968).  The  regulation 
limits  the  number  of  instrument  flight 
rule  (IFR)  operations  at  each  airport,  by 
hour  or  half  hour,  during  certain  hours 
of  the  day.  It  provides  for  the  allocation 
to  carriers  of  operational  authority,  in 
the  form  of  a  "slot"  for  each  EFR  landing 
takeoff  during  a  specific  30-  or  60- 
minute  period.  The  restrictions  were 
lifted  at  Newark  in  the  early  1970s. 
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"AIR-21" 

On  April  5.  2000,  the  "Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century"  ("AIR-21") 
was  enacted.  Section  231  of  AJR-21 
significantly  amended  49  U.S.C.  §41714 
and  included  new  provisions  codified  at 
49  U.S.C.  §§41716,  41717,  and  41718. 
These  provisions  enabled  air  carriers 
meeting  specified  criteria  to  obtain  new 
slot  exemptions  at  New  York's 
LaGuardia  Airport  (LaCuardia)  and  John 
F.  Kermedy  International  Airport  (JFK), 
Chicago's  O'Hare  International  Airport 
(O'Hare)  and  Washington  DCs  Ronald 
Reagan  Washington  National  Airport 
(National).  As  a  result  of  this  legislation, 
the  Department  of  Transportation 
(Department)  issued  eight  orders 
establishing  procedures  for  the 
processing  of  various  appUcations  for 
exemptions  authorized  by  the  statute. 

Specifically,  Order  2000-4-11 
implements  49  U.S.C.  41716(a),  which 
provides  in  pertinent  part  that  an 
exemption  must  be  granted  to  any 
airline  using  Stage  3  aircraft  with  less 
than  71  seats  that  proposes  to  provide 
nonstop  service  between  LaGuardia  and 
an  airport  that  was  designated  as  a  small 
hub  or  nonhub  airport  in  1997,  under 
certain  conditions.  The  exemption  must 
be  granted  if:  (1)  the  airline  was  not 
providing  such  nonstop  service  between 
the  small  hub  or  nonhub  airport  and 
LaGuardia  Airport  diuing  the  week  of 
November  1,  1999;  or  (2)  the  proposed 
service  between  the  small  hub  or 
nonhub  and  LaGuardia,  exceeds  the 
number  of  flights  provided  between 
such  airports  during  the  week  of 
November  1,  1999;  or  (3)  if  the  air 
transportation  pursuant  to  the 
exemption  would  be  provided  with  a 
regional  jet  as  replacement  of  turboprop 
service  that  was  being  provided  during 
the  week  of  November  1, 1999. 

According  to  AIR-21  and  the 
Department's  Orders,  air  carriers 
meeting  the  statutory  tests  delineated 
above  automatically  receive  blanket 
approval  for  slot  exemptions,  provided 
that  they  certify  in  accordance  with  14 
CFR  302.4(b)  that  they  meet  each  and 
every  one  of  the  statutory  criteria.  The 
certification  must  state  the  conununities 
and  airport  to  be  served,  that  the  airport 
was  designated  a  smcdl  hub  or  nonhub 
airport  as  of  1997,  that  the  aircraft  used 
to  provide  the  service  have  fewer  than 
71  seats,  that  the  aircraft  are  Stage  3 
compliant,  and  the  planned  effective 
dates.  Carriers  must  also  certify  that  the 
proposed  service  represents  new 
service,  additional  frequencies,  or 
regional  jet  service  that  has  been 
upgraded  from  tiirboprop  service  when 
compared  to  service  for  the  week  of 


November  1,  1999.  In  addition,  carriers 
must  state  the  number  of  slot 
exemptions  and  the  times  needed  to 
provide  the  service. 

Order  2000-4-10  implements  the 
provisions  of  49  U.S.C.  41716(b),  which 
states  in  pertinent  part,  that  exemptions 
must  be  granted  to  any  new  entrant  or 
limited  incumbent  airline  using  Stage  3 
aircraft  that  proposes  "*   *   *  to  provide 
air  transportation  to  or  from  LaGuardia 
or  John  F.  Kennedy  International 
Airport  if  the  number  of  slot  exemptions 
granted  under  this  subsection  to  such 
air  carrier  with  respect  to  such  airport 
when  added  to  the  slots  and  slot 
exemptions  held  by  such  air  carrier  with 
respect  to  such  airport  does  not  exceed 
20."  Applications  submitted  under  this 
provision  must  identify  the  airports  to 
be  served  and  the  time  requested. 

Section  231  of  AIR-21,  49  U.S.C. 
41715(b)(1)  expressly  provides  that  the 
provisions  for  slot  exemptions  are  not  to 
affect  the  FAA's  authority  for  safety  and 
the  movement  of  air  traffic.  The 
reallocation  of  exemption  times  by  the 
lottery  procedures  described  in  this 
Notice  is  based  on  the  FAA's  statutory 
authority  and  does  not  rescind  the 
exemptions  issued  by  the  Department 
imder  Orders  2000-4-10  and  2000-4- 
11.  As  provided  in  those  orders,  carriers 
that  have  filed  the  exemption 
certifications  also  need  to  obtain  an 
allocation  of  slot  exemption  times  from 
the  FAA.  The  limiting  and  reallocation 
of  these  exemption  slots  is  in 
recognition  that  it  is  not  possible  to  add 
an  unlimited  number  of  new  operations 
at  LaGuardia  Airport,  especially  during 
peak  hours,  even  if  those  operations 
would  otherwise  qualify  for  exemptions 
under  AIR-21. 

Lastly,  section  93.225  of  Title  14  of 
the  Code  of  Federal  Regulations  sets 
forth  the  process  for  slot  lotteries  under 
the  High  Density  Rule.  The  process 
described  in  the  regulations  is  similar  to 
the  process  described  herein  and  allows 
for  special  conditions  to  be  included 
when  circumstances  warrant  special 
consideration. 

Actions  of  the  Port  Authority  of  New 
York  and  New  Jersey 

In  response  to  a  significant  increase  in 
exemption  operations  under  AIR-21 
beginning  in  late  sunmier  (fi'om  53 
operations  in  August  2000  to  192 
operations  at  the  end  of  September),  the 
Port  Authority  of  New  York  and  New 
Jersey  (Port  Authority)  issued  a  letter  on 
August  2  to  all  carriers  filing  for  AIR- 
21  exemptions  requiring  45  days 
advance  notice  of  new  operations  at  the 
airport  under  AIR-21.  On  August  21, 
the  Port  Authority  issued  a  second  letter 
to  carriers  planning  to  initiate  service 


under  AIR-21  exemptions  requesting 
that  the  carriers  schedule  their  flights 
outside  of  the  most  congested  hours  in 
order  to  mitigate  the  delays  generated  by 
additional  flights.  On  September  19,  the 
Port  Authority  announced  a  temporary 
moratorium  on  new  flights.  In  that 
letter,  the  Port  Authority  stated  its 
intent  to  replace  this  moratoriimi  as 
soon  as  possible  with  a  measure  that 
will  prevent  an  unlimited  increase  in 
operations  at  LaGuardia,  and  at  the 
same  time  fairly  accommodate  Federal 
interests  in  competition  and  in  service 
to  small  hub  or  nonhub  airports  as 
provided  in  AIR-21.  To  that  end,  the 
Port  Authority  has  proposed  to  the  FAA 
the  imposition  of  a  limit  on  the  number 
of  AIR-21  exemption  flights  at 
LaGuardia,  and  the  allocation  of  those 
flights  to  eligible  carriers  through  a 
lottery  procedure  to  address,  in  the 
short-term,  the  current  situation  at  the 
airport. 

"The  following  factors  describe  the 
current  operating  conditions 
experienced  at  LaGuardia: 

•  There  were  more  than  9,000  flight 
delays  at  LaGuardia  in  September  2000, 
up  from  3,108  in  September  1999.  In 
September  2000,  25%  of  the  flight 
delays  in  the  U.S.  were  at  LaGuardia.  In 
September  1999,  the  figure  was  12%. 

•  Average  delays  for  many  afternoon 
flights  at  LaGuardia  in  September  2000 
exceeded  48  minutes.  The  average  delay 
for  all  flights  that  month  was  43 
minutes. 

•  LaGuardia  has  recently  experienced 
as  many  as  600  delayed  flights  on  a  day 
when  there  is  good  weather  and  no 
other  significant  problems  in  the  air 
traffic  control  system. 

•  Some  flights  at  LaGuardia  have 
experienced  average  ground  delay  time 
that  exceeds  scheduled  flight  time. 

•  Air  carriers  routinely  cancel 
scheduled  flights,  especially  in 
afternoon  and  evening  hours,  due  to 
aircraft  positioning  and  other 
operational  issues  related  to  excessive 
delays. 

Since  AIR-21  was  enacted  on  April  5, 
2000: 

•  Carriers  have  filed  exemption 
requests  for  more  than  600  new  flights 
a  day  at  LaGuardia. 

•  As  of  November  1 ,  over  300  new 
flights  are  operating  imder  AIR-21 
exemptions. 

•  Carriers  have  published  schedules 
for  28  new  flights  in  December  and  23 
more  new  flights  in  January  2001. 

•  In  April  2000,  the  number  of 
scheduled  operations  at  LaGuardia  was 
1064.  As  of  November  1,  that  number 
was  1344. 

•  If  the  flights  published  for 
December  and  January  began  operation. 


there  would  be  approximately  1395 
scheduled  operations  each  day  at  the 
airport,  an  increase  of  30%  in  less  than 
a  year  at  an  airport  that  was  already  one 
of  the  top  two  delay  airports  in  the  U.S. 

Notice  oflntent  To  Conduct  a  Lottery 

On  November  9,  2000,  the  FAA  issued 
a  Notice  of  Intent  to  Conduct  a  Lottery 
seeking  comment  on  the  agency's 
proposed  slot  lottery  at  LaGuardia  (65 
FR  69126;  November  15.  2000).  The 
agency  proposed  that  as  of  January  1 , 
2001,  scheduled  operations  would  be 
limited  to  75  per  hour  to  limit  daily  and 
hourly  demand  on  airport  facilities  and 
the  air  traffic  control  system.  The  FAA 
believes  that  this  number  of  flights  can 
be  accommodated  in  good  weather 
conditions  and  at  the  same  time,  will 
provide  access  for  AIR-21  exemption 
flights.  (This  number  does  not  include 
extra  sections  of  scheduled  air  carrier 
flights  or  the  6  reservations  per  hour  for 
"Other"  nonscheduled  operations, 
including  general  aviation,  charters  and 
military  flights.)  As  a  result,  the  number 
of  AIR-21  slot  exemptions  at  LaGuardia 
would  be  limited  to  approximately  150 
a  day  between  the  hours  of  7:00  a.m. 
and  9:59  p.m.  (the  actual  hourly  total  is 
159).  Also  on  January  1,  2001,  the  FAA 
would  reissue  AIR-21  exemption  slots 
and  operating  times  to  eligible  carriers 
in  accordance  with  the  results  of  a 
lottery.  The  FAA  further  proposed  that 
carriers  eligible  for  participation  in  the 
lottery  would  be  those  carriers  that  have 
applications  on  file  with  the 
Department,  fulfilled  the  certification 
requirements  articulated  in  OST  Orders 
2000-4-10  and  2000-4-11,  received  an 
FAA  allocation  as  of  the  date  of  the 
notice,  and  would  have  commenced 
operations  by  January  1,  2001.  Lastly, 
the  agency  proposed  that  independently 
owned  carriers  that  had  obtained  AIR- 
21  certification  in  their  own  name  could 
participate  in  the  lottery  separately, 
regardless  of  whether  the  service  is 
under  that  carrier's  name  or  under  a 
code-share  arrangement. 

Discussion  of  Comments 

After  a  seven-day  comment  period, 
which  closed  on  November  20,  the 
agency  received  36  comments. 
Comments  were  submitted  from  15 
airlines,  six  airport  authorities,  two 
associations  representing  airports  and 
small  air  Ccirriers,  private  individuals 
and  representatives  from  the  City  of 
Knoxville,  Tennessee  (Chamber  of 
Commerce,  Convention  and  Visitors 
Bureau,  and  Mayor's  Office)  and 
representatives  from  the  State  of  Maine 
(Governor  King.  City  of  Portland, 
Department  of  Economic  and 
Commimity  Development).  In  addition. 


comments  were  received  from  Senators 
Brownback,  Roberts.  Grassley,  Harkin, 
Kohl  and  Feingold  and  Congressmen 
Barrett  and  Kleczka. 

The  comments  discussed  nine  main 
issues:  (1)  Treatment  of  commuter 
affiliates;  (2)  elimination  or  reduction  of 
service  to  small  commimities;  (3)  new 
entrant/  limited  incumbent  preference; 
(4)  carrier  eligibility  for  the  lottery;  (5) 
suspension  of  the  use-or-lose 
requirement;  (6)  suspension  of  the  extra 
section  provision;  (7)  implementation 
date  of  the  reallocation:  (8)  aJtemative 
allocation  methods;  and  (9)  trading  of 
slot  exemption  times. 

Treatment  of  Commuter  Affiliates 

The  FAA  proposed  that 
independently  owned  carriers  that  had 
obtained  AIR-21  certification  in  their 
owrn  name  could  participate  in  the 
lottery  separately,  regardless  of  code- 
share  arrangements  with  other  operators 
at  LaGuardia  Airport.  The  basis  for  this 
proposal  was  a  strict  reading  of  the 
statutory  language  in  AIR-21 ,  which 
specifically  provides  that: 

For  purposes  of  this  section  and  section 
41716,  41717,  and  41718,  an  air  carrier  that 
operates  under  the  same  designator  code,  or 
has  or  entered  into  a  codeshare  agreement, 
■with  any  other  air  carrier  shall  not  qualify  for 
a  new  slot  or  slot  exemption  as  a  new  entrant 
or  limited  incumbent  air  carrier  at  an  airport 
if  the  total  number  of  slots  and  slot 
exemptions  held  by  the  2  carriers  at  the 
airport  exceeds  20  slots  and  slot  exemptions. 
(49U.S.C.  41714(k)). 

The  majority  of  comments  on  this 
issue  opposed  the  FAA's  proposal  that 
the  above  provision  only  applies  to  new 
entrant/limited  incimibents.  The 
majority  of  commenters  argue  that  by 
adopting  the  above  interpretation,  the 
code-share  affiliates  of  the  major 
incumbent  carriers  are  being  treated  as 
individual  carriers  for  the  purpose  of 
participating  in  the  slot  lottery, 
regardless  of  the  fact  that  many  of  these 
carriers  carry  the  same  afrline 
designator  code.  Consequently,  the 
number  of  carriers  eligible  to  participate 
in  the  lottery  for  slot  exemptions  to 
small  hub  and  nonhub  airports  is 
inflated  to  8  carriers  versus  4  carriers- 
if  affiliated  carriers  are  aggregated. 

This  leaves  less  exemption  slots 
available  for  new  entrants  during  the 
lottery,  particularly  during  the  most 
desirable  times  and  results  in  an 
inequitable  and  disproportionate  weight 
toward  incumbent  carriers  with 
multiple  contracted  codeshare  affiliates. 
These  commenters  contend  that  this 
approach  would  enhance  the 
dominance  of  the  airlines  that  already 
dominate  LaGuardia  and  are  better  able 
to  complement  their  AIR-21  operations 


with  HDR  slots,  which  is  precisely 
contrary  to  the  intent  of  AIR-21. 

Both  the  Senate  version  (S.  82)  and 
the  House  version  (H.R.  1000)  of  AIR- 
21  contained  language  that  aggregated 
commuter  affiliates  for  piuposes  of 
applying  for  slot  exemptions  as  new 
entrants  or  limited  incumbents.  The 
conference  substitute  stated  that. 


For  purposes  of  determining  whether  an 
airline  qualifies  as  a  new  entrant  or  limited 
incumbent  for  receiving  slots  exemptions, 
EKDT  shall  count  the  slots  and  slot 
exemptions  of  both  that  airline  and  any  other 
that  it  has  a  code-share  agreement  at  that 
airport.  Conference  Report  on  AIR-21,  H. 
Rep.  10&-513. 106th  Cong.,  2d  Sess.  (March 
8,  2000),  p.  174. 

Additionally,  in  the  Senate  debate. 
Senator  McCain,  chairman  of  the  Senate 
Commerce  Committee  stated  with 
respect  to  this  provision  that  "It  means 
the  Secretary  shoidd  consider  commuter 
affiliates  as  new  entrant  or  limited 
incumbents  for  purposes  of  applying  for 
slot  exemptions  and  interim  access  to 
O'Hare.  A  major  afrline  should  not  be 
allowed  to  game  the  system  and  add  to 
its  himdreds  of  daily  slots  through  its 
commuter  affiUates  and  codeshare 
partners"  (106th  Cong.,  1st  Sess.  Vol. 
145,  No.  134,  Sl2e96,  October  6,  1999). 

It  is  argued  by  the  commenters, 
including  all  members  of  Congress  that 
commented  on  this  notice,  that  it  was 
only  necessary  for  Congress  to  address 
the  commuter  affiliates  only  with 
respect  to  new  entrants  and  limited 
incumbents  because  those  are  the  only 
cfrcumstancas  in  which  AIR-21 
exemptions  would  be  limited  by  the 
status  of  the  carrier.  The  statutory 
provisions  governing  slot  exemptions 
for  small  or  nonhub  airports  provide  for 
automatic  access  upcm  meeting  the 
stated  criteria  without  regard  to  the 
status  of  the  carrier.  Consequently,  it 
was  not  necessary  for  Congress  to 
address  the  affiliated  carrier  issue  with 
respect  to  these  slot  exemptions  and  the 
statute  is  silent. 

The  FAA  does  not  dispute  the  above 
arguments.  However,  in  ensuring  that 
the  proposed  lottery  meets  the  intent  of 
AIR-21  to  the  greatest  extent  possible, 
the  agency  has  to  consider  the  effect  of 
amending  its  interpretation  of  this 
provision  and  applying  the  commuter 
affiliate  provision  to  both  new  entrants/ 
limited  inciunbents  and  carriers 
providing  service  to  small  and  nonhub 
airports.  As  stated  in  the  notice,  in 
capping  the  niunber  of  slot  exemptions, 
the  agency  is  striving  to  strike  a  balance 
between  new  entrants/limited 
inciunbents  and  carriers  providing 
service  to  small  and  nonhub  airports 
that  provides  a  fair  and  equitable 
distribution  between  the  two  categories 


75768 


Federal  Register /  Vol.  65,  No.  233 /Monday,  December  4,  2000 /Notices 


Federal  Register / Vol.  65,  No.  233 /Monday,  December  4,  2000 /Notices 


75769 


of  operations,  consistent  with  the  intent 
of  AIR-21. 

The  FAA  agrees  with  the  comments 
that  it  was  logical  for  Congress  not  to 
treat  commuter  affiliates  as  a  single 
entity  for  purposes  of  obtaining  slot 
exemptions  for  carriers  providing 
service  to  small  and  nonhub  airports. 
Since  the  statute  does  not  provide  for  a 
cap  on  these  exemptions  nor  any 
allocation  framework,  it  is  unnecessary 
to  include  the  language  specifically 
applicable  to  new  entrants  and  limited 
incumbent  carriers.  However,  given  the 
circumstances  today  that  warrant  a  limit 
of  some  sort  on  the  total  number  of 
operations  at  the  airport  and  the  clear 
Congressional  intent  in  cases  where 
such  limits  applied,  the  FAA  finds  that 
it  is  reasonable  to  apply  the  conamuter 
affiliate  principle  to  the  carriers 
providing  service  to  small  and  nonhub 
airports.  First,  since  AIR-21  is  silent  on 
this  issue,  in  looking  at  the  legislative 
history,  the  reading  suggested  by  the 
commenters  is  consistent  with  the 
intent  of  the  statute.  Second,  in  adapting 
the  use  of  the  definition  for  the  purpose 
of  the  lottery  of  FAA-issued  operating 
rights,  the  FAA  is  dealing  with  a 
situation  not  contemplated  by  the 
drafters  of  AIR-21.  The  agency's 
procedure  is  for  the  allocation  of  limited 
operating  rights,  and  attempts  to 
comport  with  the  intent  of  AJR-21  to 
the  maximimi  extent  possible. 
Accordingly,  the  list  of  eligible  carriers 
set  forth  in  this  notice  reflect  an 
aggregation  of  commuter  affiliates  with 
their  codeshare  partners,  i.e.  all  carriers 
sharing  a  common  designator  code  will 
be  considered  a  single  carrier  for  the 
purpose  of  selecting  exemption  slots  in 
the  lottery. 

Elimination  or  Reduction  in  Service  to 
Small  and  Nonhub  Airport 

Comments  were  received  from  the 
Knoxville  Airport  Authority, 
Convention  and  Visitor  Bureau,  Mayor, 
the  Charleston  County  Aviation 
Authority,  Birmingham  Area  Chamber 
of  Commerce,  Lee  Coimty  Fort 
Authority,  City  of  Portland,  Meiine,  the 
Governor  of  Maine,  State  of  Maine 
Department  of  Economic  and 
Community  Development,  Piedmont 
Triad  Airport  Authority,  Lebanon 
Municipal  Authority,  and  the 
Charlottesville-Albemarle  Airport 
Authority  who  object  to  the  proposed 
lottery  if  it  would  result  in  any 
reduction  or  elimination  of  service  to 
their  communities.  They  urge  the  FAA 
to  protect  the  needs  of  their  individual 
communities  and  other  communities 
that  AIR-21  was  intended  to  benefit. 
Colgan  Air  contends  that  it  provides  the 
only  LaCuardia  service  to  the  markets  it 


serves.  Without  the  AIR-21  exemption 
slots,  Colgan  states  that  its  service  to 
these  small  hub  and  nonhub  markets 
will  disappear.  Similarly,  Delta  Air 
Lines  comments  that  Congress 
encouraged  airlines  to  institute  new 
regional  jet  service  between  LaCuardia 
and  underserved  cities  to  redress  the 
lack  of  air  service  from  these 
communities  to  the  New  York  market. 
As  a  result.  Delta  has  already  instituted 
nonstop  LaCuardia  service  with  regional 
jets  to  14  small  hub  and  nonhub  markets 
(46  daily  nonstop  roundtrip  flights). 
According  to  Delta,  the  proposed  lottery 
would  likely  force  Delta  to  cancel  all  but 
a  few  of  these  flights  and  impose 
hardships  on  these  communities  who 
are  now  using  this  new  service.  Delta 
also  argues  that  the  FAA  does  not 
properly  balance  regional  jet  service 
versus  new  entrant  service,  of  which  the 
regional  jet  service  will  endure  most  of 
the  reduction  in  number  of  slot 
exemptions  in  the  lottery. 

The  FAA  realizes  that  an  approximate 
44  percent  reduction  in  the  number  of 
exemption  slots  available  during  peak 
hours  is  going  to  result  in  reduced 
service.  The  agency's  foremost  concern 
with  this  lottery,  after  establishing  the 
limit  on  the  number  of  operations,  is 
how  to  make  the  resulting  allocation  as 
fair  as  possible  among  the  competing 
entities  and  consistent  with  the 
piu-poses  of  AIR-21.  As  stated 
previously,  the  FAA  believes  that  since 
the  agency  is  imposing  a  cap  on  slot 
exemptions,  it  is  appropriate  to 
aggregate  conunuter  affiliates  with  their 
codeshare  partners.  While  this  may 
reduce  the  number  of  slot  exemptions 
available  to  the  carriers  providing 
service  to  small  hub  and  nonhub 
airports,  these  carriers,  by  virtue  of  their 
codeshare  arrangements  have  alternative 
sources  of  slots  available  to  adjust  their 
level  of  service.  It  is  also  noted  that  this 
action  does  not  reduce  the  number  of 
HDR  slots  or  preclude  the  option  to 
provide  the  small  community  service  to 
other  New  York  City  area  airports. 
Several  of  the  incumbent  carriers 
providing  service  under  AIR-21  slot 
exemptions  are  the  largest  individual 
slot  holders  at  the  airport  and 
previously  served  some  of  the  same 
communities  using  HDR  slots.  These 
carriers  may  choose  to  continue 
providing  service  with  a  combination  of 
AIR-21  exemption  slots  and  HDR  slots 
within  the  carriers'  base.  This  notice 
will  not  require  a  carrier  to  continue  or 
discontinue  service  to  any  eligible 
community.  These  decisions  will  be 
make  by  the  individual  carrier.  In  sum, 
the  FAA  is  aware  that  some 
communities  will  not  receive  service  to 


LaCuardia  Airport  they  may  have 
expected  under  the  provision  of  AIR-21, 
even  if  a  carrier  is  willing  to  provide  the 
service.  LaCuardia  Airport  simply  does 
not  have  the  capacity  for  the  unlimited 
addition  of  new  flights. 

New  Entrants/Limited  Incumbents 

America  West  Airlines,  Legend 
Airlines,  Spirit  Airlines,  Shuttle 
America  and  the  Air  Carrier  Association 
of  America  (ACAA)  all  raise  issues 
concerning  the  impact  of  the  lottery  on 
new  entrants/limited  incumbents.  These 
entities  argue  that  the  number  of 
exemption  slots  operated  by  new 
entrants/limited  incumbents  pales  in 
comparison  to  the  number  of  exemption 
slots  operated  by  carriers  providing 
service  to  small  hub  and  nonhub 
airports.  These  commenters  believe  that 
the  proposed  lottery  is  not  structured  so 
as  to  provide  new  entrants/limited 
incimibents  with  meaningful 
opportujiities  to  promote  competition, 
as  intended  by  AIR-21.  Several  of  the 
conunenters  requested  that  the  FAA 
allocate  additional  slots  to  limited 
incumbents  and  new  entrants  to  provide 
for  expansion  of  their  schedules  in  the 
next  year,  even  if  the  slots  would  not  be 
used  immediately. 

The  FAA  believes  that  the  application 
of  the  commuter  affiliate  principle  to 
carriers  providing  service  to  small  and 
nonhub  airports  helps  balance  the  two 
interests.  However,  the  FAA  also 
believes  that  while  the  lottery  is 
intended  to  equitably  address  the  needs 
of  all  carriers  under  the  cap,  it  is 
necessary  to  ensure  the  competitive 
viability  of  new  entrants,  and  stilL 
providing  small  hub  and  nonhub  access 
granted  imder  the  statute.  Consequently, 
the  FAA  finds  that  the  lottery 
procedures  described  herein  give  equal 
Weight  to  both  categories  of  carriers  for 
slot  exemptions. 

Carrier  Eligibility 

Sun  Country  states  that  it  meets  the 
definition  of  a  "new  entrant,"  but  is  not 
eligible  to  participate  in  the  lottery 
because  it  did  not  apply  for  exemptions 
at  the  Department  and  receive 
allocations  from  the  FAA  by  November 
9.  (Sim  Country  did  file  its  appUcation 
with  the  Department  on  November  17, 
2000).  Sun  Country  further  argues  that 
at  the  time  that  the  deadline  was 
published,  it  made  it  impossible  for  any 
new  entrant  to  participate  that  had  not 
yet  filed  with  the  Department.  Shuttle 
America  comments  that  it  should  be 
permitted  to  participate  in  all  three 
initial  rounds  of  the  lottery  because  it  is 
a  new  entrant  and  because  it  is 
providing  service  to  a  new  and  nonhub 
market,  therefore  uniquely  qualifying 


for  inclusion  in  the  first  three  rounds  of 
the  lottery  imder  both  categories  of 
operations. 

Due  to  the  current  operating 
environment  at  LaCuardia  as  described 
in  the  previous  notice,  the  FAA  finds 
that  immediate  action  is  necessary  to 
prevent  worsening  of  an  afready 
intolerable  situation.  As  previously 
stated,  the  reallocation  based  on  this 
lottery  is  an  interim  step  and  will  only 
be  in  effect  for  the  short-term,  i.e.  until 
September  15,  2001.  After  that  date,  the 
FAA  and  the  Department  of 
Transportation  fully  expect  to  have  a 
long-term  mechanism  in  place  to  better 
address  congestion  at  the  airport, 
developed  with  the  participation  of  all 
interested  parties.  Because  of  the 
temporary  nature  of  the  allocation,  and 
the  fact  that  many  of  the  carriers  already 
operating  AIR-21  exemption  service 
will  need  to  reduce  their  operations,  the 
FAA  did  not  open  the  lottery  to  carriers 
that  had  taken  no  steps  to  initiate  AIR- 
21  flights  at  LaCuardia  as  of  the  date  the 
notice  was  issued.  It  is  incumbent  that 
the  FAA  reduce  the  operations  at  the 
airport  to  an  acceptable  number.  The 
FAA's  immediate  goal  is  to  bring  the 
ciirrent  level  of  operations  to  a  level  that 
more  appropriately  recognizes  airport 
capacity  and  to  do  so  by  addressing  the 
operations  that  are  already  in  place.  If 
the  FAA  were  to  permit  Sim  Country  to 
participate  in  the  lottery,  that  decision 
would  require  further  reduction  of 
service  that  is  already  being  operated  by 
other  carriers.  We  note  that  other 
carriers,  some  of  whose  current 
operations  are  being  reduced,  also  have 
plans  (and  in  some  cases,  have  already 
received  slot  times  by  the  FAA)  to 
increase  service  after  January  1,  2001, 
and  prior  to  September  15,  2001,  but  are 
unable  to  do  so.  We  note  that  Sun 
Country-  has  previously  filed  for 
exemptions  and'initiated  AIR-21  flights 
at  fFK  International  Airport  and  O'Hare 
International  Airport  and  is  clearly 
benefiting  from  AIR-21  even  if  it  is 
unable  to  begin  LaCuardia  service 
immediately.  Also,  as  previously  stated, 
the  allocation  of  exemption  slots  by  this 
lottery  is  for  the  short-term  only  and 
this  action  is  not  a  permanent  bar  to  Sun 
Country  or  other  operators  from 
commencing  future  AIR-21  operations. 

The  FAA  does  not  agree  that  Shuttle 
America  should  be  able  to  participate  in 
all  rounds  of  the  lottery  as  both  a  new 
enfrant/limited  incumbent  and  a  carrier 
providing  small  hub  and  nonhub 
service.  The  FAA  has  listed  Shuttle 
America  as  a  new  entrant  (to  which 
Shuttle  America  did  not  comment  on) 
and  eligible  to  select  four  slots  in  the 
first  round,  but  ineligible  for 
participation  in  the  second  and  third 


rounds  for  carriers  obtaining  AIR-21 
authority  on  the  basis  of  providing  small 
hub  and  nonhub  service. 

The  FAA  also  makes  four  corrections 
to  the  November  9  notice  regarding  the 
number  of  slot  exemptions  available 
during  the  lottery  for  Midway,  Legend, 
American  Eagle  and  Delta  Connection. 
In  the  previous  notice,  the  FAA 
incorrectly  stated  that  Midway  was 
eligible  for  9  operations,  Legend  for  7 
operations,  American  Eagle  for  26 
operations  and  Delta  Connection  for  81. 
The  corrected  numbers  are  15,  8,  34  and 
88  respectively.  However,  this  notice 
clarifies  that  only  slots  between  the 
hours  of  0700-2159  are  included. 

Alternative  Allocation  Methods 

A  number  of  commenters  proposed 
various  alternative  methods  of 
allocation  or  variations  of  the  lottery 
procedures  proposed.  These  methods 
and  variations  include  increasing  the 
number  of  slots  that  new  entrants  may 
select  in  the  first  round;  withdrawal  and 
reallocation  of  10  percent  of  all  HDR 
slots;  allocation  of  available  slots  among 
eligible  carriers  in  proportion  to  the 
number  of  AIR-21  flights  afready 
implemented  as  of  a  certain  date; 
allowing  lottery  slots  to  be  traded  freely 
as  long  as  relevant  city  and  aircraft 
requfrements  are  met;  allowing  carriers 
to  have  a  limited  number  of  delay-free 
arrivals  and  to  pick  commercially  viable 
times;  rolling  back  the  cut-off  date  for 
operations  eligible  for  lottery  to  those 
operations  operating  on  August  31, 
2000;  and  use  a  rolling  3-hour  limitation 
(do  not  exceed  225  operations  in  any 
three  consecutive  hours). 

The  FAA  has  reviewed  each 
alternative  and  variation  submitted  and 
finds  that  the  results  of  the  lottery,  if 
any  of  these  suggestions  were  adopted, 
would  favor  one  carrier  or  category  of 
carriers  over  the  others.  It  would  also 
defract  from  the  purposes  of  this  lottery, 
which  are  to  cap  operations  at  an 
acceptable  level  for  the  short-term,  and 
at  the  same  time  realize  the  benefits  of 
AIR-21  to  the  extent  possible  at  that 
level  of  operations.  For  example,  if  the 
number  of  slots  were  increased  for  new 
enfrants  in  the  first  round,  that  would 
adversely  affect  the  number  of  slots 
available  for  carriers  providing  service 
to  small  and  nonhub  airports,  which  has 
already  been  significantly  reduced. 
Also,  if  the  FAA  were  to  change  the 
cutoff  date  to  August  31,  2000,  this 
would  disproportionately  benefit 
incumbent  carriers,  which  in  some  cases 
started  the  AIR-21  service  only  a  few 
days  before  ^at  deadline.  If  the  FAA 
were  to  adopt  a  prorated  method  of 
allocation,  then  new  entrants,  whose 
presence  at  the  airport  is  largely  or 


exclusively  due  to  slot  exemptions, 
would  be  disfavored. 

Lastly,  adoption  of  a  3  hour  rolling 
limit  would  allow  for  further  peaking  of 
operations  at  certain  times,  which  is 
inconsistent  with  an  hourly  cap. 
Consequently,  the  FAA  believes  that  the 
lottery  procedures  proposed  provide  an 
approach  that  distributes  the  benefits 
and  burdens  of  the  allocation  among 
carriers,  and  strikes  a  balance  between 
the  two  distinct  purposes  of  AIR-21: 
competition  by  new  entrant  and  small 
incumbent  carriers  and  service  to  small 
hub  and  nonhub  airports  by  regional  jets 
and  other  small  airoaft.  The  FAA 
adopts  herein  the  lotten,'  procedures 
proposed,  and  as  amended  by  this 
notice. 

Suspension  of  the  Use-or-Loae 
Requirement 

SevOTal  commenters  requested  that 
the  FAA  temporarily  suspend  the 
minimum  slot  usage  requirement  for  all 
operators  at  LaCuardia. 

On  November  13,  2000,  the  FAA 
issued  a  Statement  of  Policy,  which  set 
forth  a  temporary  policy  concerning  the 
minimum  slot  usage  requirement  at 
LaCuardia  (65  FR  69601;  November  17, 
2000).  According  to  the  policy 
statement,  carriers  are  permitted  to 
temporarily  return  slots  or  slot 
exemptions  to  the  FAA  in  advance  due  • 
to  schedule  planning  or  other  decision 
by  the  carriers  without  fear  of 
jeopardizing  the  permanent  loss  of  the 
slot  or  slot  exemptions.  Additionally, 
this  policy  provided  that  the  FAA  will 
treat  as  used  a  slot  or  slot  exemption  if 
the  flight  was  scheduled  but  canceled 
for  operational  reasons  and  the  slot 
would  not  othenvise  have  been  subject 
to  withdrawal. 

The  FAA  intends  to  issue  a  separate 
notice  that  clarifies  the  November  13 
policy  statement  in  view  of  the  lottery 
and  the  reallocation  of  the  AIR-21 
exemption  slots. 

Suspension  of  Extra  Sections 

Several  commenters  stated  that  the 
extra  section  provision  of  the  High 
Density  Rule  is  either  being  abused  and 
should  be  suspended  or  is  contributing 
to  the  overall  delay  situation  at  the 
airport  and  that  the  FAA  should 
suspend  this  provision. 

The  FAA  is  not  suspending  the  use  of 
exfra  sections  at  this  time.  However, 
based  on  the  comments  received,  the 
agency  will  review  extra  section 
operations  under  current  regulations 
and  intends  to  monitor  these  operations 
in  the  future  to  determine  whether 
further  rulemaking  or  enforcement 
action  is  warranted. 
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Implementation  Date 

The  FAA  received  comments 
regarding  the  proposed  reallocation  date 
of  January  1,  2001.  Several  carriers 
stated  that  this  date  would  be  too  soon 
after  the  lottery,  in  that  it  would  not  be 
possible  to  change  published  schedules, 
or  that  the  date  fell  in  the  middle  of  the 
holiday  travel  time.  In  addition,  several 
carriers  cited  operational  problems  with 
the  proposed  date  since  ciirlines  already 
have  posted  crew  bids  for  January  before 
the  lottery  process  is  completed. 
Midway  Airlines  specifically  stated  that 
"If  the  lottery  is  not  held  until  early 
December,  which  appears  likely,  then 
carriers  will  not  have  the  time  necessary 
to  review  and  adjust  fleet  allocations 
and  positionings  in  order  to  meet  the 
deadlines  for  distributing  bid  packages 
to  their  crews  on  December  10." 

Based  on  Ihese  comments,  the  FAA 
agrees  that  the  January  1  date  is  not 
practicable  to  reallocate  exemption  slots 
and  have  carriers  adjust  schedules  based 
on  that  reallocation  without  significant 
disruption.  The  carriers  recommended 
implementation  date  of  January  31, 
2001,  which  will  provide  carriers  with 
approximately  seven  weeks  after  the 
lottery  to  adjust  schedules.  This  date 
addresses  the  situation  at  the  airport  in 
the  most  expeditious  timeframe 
reasonable  recognizing  that  airlines 
must  take  actions  to  reschedule  flights, 
comport  with  their  imion  contracts  and 
accommodate  passengers  on  alternative 
routings  if  necessary. 

Trading  of  Slot  Exemptions 

Several  commenters  raised  the  issue 
of  allowing  the  transfer  of  the  slot 
exemption  times  among  carriers 
consistent  with  industry  practices  and 
FAA  regulations  governing  the  transfer 
of  slots. 

Under  the  provisions  of  49  U.S.C. 
41714(jJ,  carriers  may  not  sell,  trade, 
transfer,  or  convey  the  operating 
authorities  granted  by  the  Department's 
exemptions.  Under  certain  conditions, 
the  Depeirtment  has  allowed  the 
temporary  transfer  of  slot  exemption 
times  under  its  pre  AIR-21  authority 
and  AIR-21  when  slot  timings  were 
limited.  These  conditions  include  that 
the  transfer  is  for  operational  reasons,  of 
a  temporary  nature,  and  on  a  one-for- 
one  basis  at  the  same  airport.  In 
addition,  the  carrier  with  the  exemption 
must  certify  to  the  FAA  that  no  other 
consideration  is  involved,  which  is 
consistent  with  the  provisions  of  AIR- 
21. 

Re-allocation  of  Slot  Exemptions  at 
LaGuardia  Airport  by  Lottery 

As  stated  in  the  November  9  notice, 
the  FAA  will  proceed  with  the 


development  of  new  department  policy 
on  measures  available  at  LaGuardia  for 
management  of  congestion,  with 
participation  by  all  interested  parties. 
However  in  the  short  term,  the  FAA 
finds  that  it  is  appropriate  to  limit  the 
number  of  AIR-21  exemption 
operations  at  LaGuardia  and  allocate 
those  operations  by  lottery  to  eligible 
carriers  described  herein.  The  agency 
reiterates  that  the  limit  will  not  be 
permanent  and  will  remain  in  effect 
until  September  15,  2001,  when  a 
permanent  demand  management  policy 
for  the  airport,  developed  with  the 
participation  of  all  interested  parties, 
can  be  implemented. 

Reallocation  of  AIR-21  exemption 
flights  at  LaGuardia  in  accordance  with 
the  following  conditions  is  in 
furtherance  of  the  spirit  and  intent  of 
AIR-21,  and  is  consistent  with  the 
FAA's  responsibility  for  the  efficient  use 
of  the  navigable  airspace,  which  is 
articulated  in  49  U.S.C.  §  40103(b). 

Effective  January  31,  2001,  the 
number  of  scheduled  operations  at 
LaGuardia  will  be  limited  to 
approximately  75  per  hour. 
Consequently,  the  numSer  of  AIR-21 
slot  exemptions  at  LaGuardia  is  limited 
to  approximately  159  per  day  between 
the  hours  of  7:00  a.m.  and  9:59  p.m. 
Also  effective  January  31,  2001,  all  AIR- 
21  slot  exemptions  will  be  allocated  in 
this  lottery,  and  all  carriers  currently 
operating  under  AIR-21  exemption 
authority  will  be  required  to  conform 
their  schedules  accordingly. 

The  number  of  AIR-21  slot 
exemptions  that  will  be  available  during 
the  lottery  and  consistent  with  an 
hoiurly  total  of  approximately  75 
scheduled  operations  is  as  follows 
(allocations  will  be  made  by  30  minute 
time  periods): 


Hourly  period 

Number  of 
exemptions 

0700 

16 

0800 

11 

0900 

9 

1000 

8 

1100 

8 

1200 

13 

1300 

14 

1400 

8 

1500 

12 

1600 

7 

1700 

2 

1800 

7 

1900 

7 

2000 

6 

2100 

31 

The  following  criteria,  as  proposed  in 
the  previous  notice,  are  used  to 
determine  carrier  participation.  A 
carrier  must  have:  (1)  An  application  on 
file  with  the  Department;  (2)  fulfilled 


the  certification  requirements 
articulated  in  OST  Orders  2000-4-10 
and  2000-^-11  as  of  November  9,  the 
date  of  the  notice;  (3)  received  an 
allocation  of  slot  times  from  the  FAA; 
and  (4)  commenced  operations  by 
January  1,  2001. 

Carriers  that  meet  this  criteria  imder 
Order  2000-4-10  and  eligible  for  a 
lottery  of  times  between  the  hours  of 
0700-2159  are:  Air  Tran  (11  operations), 
American  Trans  Air  (6  operations). 
Legend  (7  operations),  Midway  (15 
operations).  Midwest  Express  (8 
operations).  Spirit  Airlines  (12 
operations),  Shuttle  America  (14 
operations).  Southeast  Airlines  (4 
operations)  and  Vanguard  (2 
operations). 

Carriers  that  meet  this  criteria  under 
Order  2000—4-11  for  service  for  small 
hub  and  nonhub  airports  and  would  be 
eligible  for  a  lottery  of  slot  times 
between  the  hours  of  0700-2159  are: 
American  Eagle  (32  operations), 
Continental  Express  (31  operations) 
Delta  Connection  (88  operations)  and 
US  Airways  Express  (82  operations). 

Definitions  for  the  terms  "carrier," 
"new  entrant,"  and  "limited 
incvmibent"  for  piurposes  of 
participation  in  the  lottery,  are  proposed 
as  set  forth  in  14  CFR  93.213,  and 
amended  by  §  231  of  AIR-21.  The  FAA 
has  applied  the  "commuter  affiliate" 
provision  in  49  U.S.C.  41714(k)  to 
carriers  eligible  for  the  slot  lottery,  both 
new  entrants/limited  incimibents  and 
carriers  serving  small  hub  and  nonhub 
airports,  and  is  reflected  in  the 
previously  mentioned  list  of  carriers 
eligible  to  participate  in  the  slot  lottery. 

The  FAA  advises  all  carriers  that  it 
will  not  allocate  slot  times  for  any 
request  for  slot  exemption  times 
between  the  hours  of  0700-2159 
received  by  the  FAA  Slot 
Administration  Office  prior  to 
September  15,  2001,  for  operation  after 
that  date. 

The  slot  exemption  lottery  will  be 
conducted  in  accordance  with  the 
following  procedures: 

a.  Carriers  will  participate  in  a 
random  drawing  for  selection  order. 
Carriers  will  select  in  that  order  in  each 
round.  At  the  lottery,  each  operator 
must  make  its  selection  within  5 
minutes  after  being  called  or  it  shall  lose 
its  turn. 

b.  No  carrier  may  select  more 
exemption  times  than  it  was  allocated 
by  the  FAA  to  operate  between  0700- 
2159  on  January  1,  2001. 

c.  In  the  first  roimd,  only  new 
entrants  and  limited  incumbent  carriers 
may  participate.  Each  new  entrant  and 
limited  incuihbent  carrier  may  select  up 
to  4  slot  exemption  times,  2  arrivals  and 


2  departures.  No  more  than  one  slot 
exemption  time  may  be  selected  in  any 
hour.  In  this  round  each  carrier  may 
select  one  slot  exemption  time  in  each 
hour  without  regard  to  whether  a  slot  is 
available  in  that  hour. 

d.  In  the  second  and  third  rounds, 
only  carriers  providing  service  to  small 
hub  and  nonhub  airports  may 
participate.  Each  carrier  may  select  up 
to  2  slot  exemption  times,  one  arrival 
and  one  departure  in  each  round.  No 
carrier  may  select  more  than  4 
exemption  slot  times  in  rounds  2  and  3. 

e.  Beginning  with  the  fourth  round, 
all  eligible  carriers  may  participate. 
Each  carrier  may  select  up  to  2  of  the 
remaining  slot  exemption  times,  one 
arrival  and  one  departure,  in  each 
round,  until  a  total  of  159  slot 
exemption  times  have  been  selected. 

f.  If  the  last  remaining  slot  exemption 
times  available  do  not  permit  a 
reasonable  arrival-departure 
turnaround,  the  FAA  will  take  requests 
for  limited  trades  among  AIR-21 
operators,  or  may  make  an  adjustment  to 
one  of  the  times  to  assure  that  all  slot 
exemption  time  pairs  selected, 
combined  with  other  slots  and  slot 
exemptions  available  to  the  operator, 
provide  for  a  viable  operation  by  the 
selecting  carrier.  In  addition,  the  FAA 
may  approve  the  transfer  of  slot 
exemption  times  between  carriers  only 
on  a  temporary  one-for-one  basis  for  the 
purpose  of  conducting  the  operation  in 

a  different  time  period.  Carriers  must 
certify  to  the  FAA  that  no  other 
consideration  is  involved  in  the  transfer. 

g.  The  Chief  Counsel  will  be  the  final 
decisionmaker  concerning  eligibility  of 
carriers  to  participate  in  the  lottery. 

h.  The  slot  exemptions  reallocated  by 
lottery  will  remain  in  effect  imtil 
September  15,  2001. 

i.  Carriers  that  participate  and  select 
exemption  slots  during  the  lottery  must 
re-certify  to  the  Department  of 
Transportation  in  accordance  with  the 
procedures  articulated  in  OST  Orders 
2000-^1-10  and  2000-4-11.  and  provide 
the  Department  and  the  FAA  wiUi  the 
markets  to  be  served,  the  number  of 
exemption  slots,  the  frequency,  and  the 
time  of  operation,  which  is  consistent 
with  AIR-21  prohibition  on  the  sale  or 
lease  of  exemption  slots. 

I    Issued  on  November  29,  2000  in 
Washington,  DC. 

James  W.  Whitlow, 

Deputy  Chief  Counsel. 

IFR  Doc.  00-30793  Filed  11-29-00;  4:18  pm] 

BILUNG  COOe  4810-13-il 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Future  Flighit  Data  Collection 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L,  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  the  Future  Flight 
Data  Collection  Committee  meeting  to 
be  held  January  11,  2000,  starting  at  9 
a.m.  This  meeting  will  be  held  at  RTCA, 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC,  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Review 
Meeting  Agenda;  (3)  Review  Previous 
Meeting  Minutes;  (4)  Receive  report  on 
the  deliberations  of  Working  Group  1 
(Data  Needs);  (5)  Receive  report  on  the 
deliberations  of  Working  Group  2 
(Technology);  (6)  Discuss  Interim 
Report;  (7)  Review  First  Draft  of  Final 
Report  Outline;  (8)  Presentations;  (9). 
Other  Business;  (10)  Establish  Agenda 
for  Next  Meeting;  (11)  Date  and  Location 
of  Next  Meeting;  (12)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements,  obtain 
information  or  pre-register  for  the 
committee  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  vmtten  statement  to  the 
conmiittee  at  any  time. 

Issued  in  Washington,  DC,  on  November 
22,  2000. 

Janice  L.  Peters, 

Designated  Official. 

[PR  Doc.  00-30775  Filed  12-1-00;  8:45  am] 

BILUNG  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Hattiesburg-Laurel  Regional  Airport, 
Hattieaburg,  MS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  This  correction  revises 
information  from  the  previously 
published  notice. 


In  notice  document  00-29918 
appearing  in  the  issue  of  Wednesday, 
November  22,  2000,  under 
SUPPLEMENTARY  INFORMATION,  in  the  first 
column,  in  the  fifteenth  line,  the  date 
the  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  part,  no  later 
than  should  read  "March  15,  2001". 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Vaught,  Program  Manager,  FAA/ 
Airports  District  Office,  100  West  Cross 
Street,  Suite  B,  Jackson,  MS  39208- 
2307,  601-664-9885. 

Issued  in  [aclison,  Mississippi  on 
November  24,  2000. 

Patrick  Vaught, 

Acting  Manager,  Jackson  Airports  District 

Office,  Southern  Region. 

[FR  Doc.  00-30774  Filed  12-1-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Transportation  of  Hazardous  Materials; 
Designated,  Preferred,  and  Restricted 
Routes 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

action:  Notice. 

SUMMARY:  This  notice  provides  the 
current  listing  of  all  restricted, 
designated,  and  preferred  road  and 
highway  routes  for  transporting 
radioactive  (RAM)  and  non-radioactive 
hazardous  materials  (NRHM)  that  have 
been  reported  to  the  FMCSA  by  State 
and  Indian  Tribe  routing  agencies  as  of 
November  14,  2000.  This  listing  has 
been  extracted  from  the  National 
Hazardous  Material  Route  Registry 
(NHMRR).  The  information  contained  in 
this  notice  supersedes  that  published  at 
63  FR  31549  on  June  9,  1998.  The 
periodic  updating  and  publishing  of  this 
listing  is  required  by  the  Hazardous 
Materials  Transportation  Act  of  1975 
(HMTA),  as  amended  (49  U.S.C.  5112). 
Also,  the  FMCSA's  regulations  include 
Federal  standards  and  procedures 
which  the  States  and  Indian  Tribes  must 
follow  if  they  establish,  maintain,  or 
enforce  routing  designations  that:  (1) 
Specify  highway  routes  over  which 
NRHM  or  RAM  may,  or  may  not,  be 
transported  within  their  jurisdictions; 
and/or  (2)  impose  limitations  or 
requirements  with  respect  to  highway 
routing  of  NRHM  or  RAM.  States  and 
Indian  Tribes  are  also  required  to 
furnish  updated  route  information  to  the 
FMCSA  within  60  days  of  establishing 
or  changing  a  route. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Richard  Swedberg,  (303)  969-5772,  ext. 
363,  FMCSA.  555  Zang  St.,  Room  400, 
Lakewood,  CO  80228-1010;  or  Mr. 
Joseph  Solomey,  Office  of  the  Chief 
Counsel,  (HCC-20).  (202)  366-0384, 
Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  D.C.  20590-0001.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except  for 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be-downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  web  site 
at:  http://www.access.gpo.gov/nara.  To 
find  the  most  up-to-date  listing  of 
hazmat  routes,  you  may  access  the 
National  Hazardous  Material  Route 
Registry  (NHMRR)  directly  at:  http:// 
hazmat.frncsa.dot.gov/.  This  site  is 
considered  the  source  of  this 
information  and  will  display  hazmat 
route  listings  and  maps  which  will 
reflect  any  changes  that  have  been  made 
since  the  publication  of  this  notice. 

Background 

Section  5112(c)  of  title  49,  United 
States  Code,  requires  the  Secretary  of 
Transportation  (Secretary),  in 


coordination  with  the  States  and  Indian 
Tribes,  to  update  and  publish 
periodically  a  list  of  current  effective 
hazardous  materials  highway  routing 
designations  and  restrictions.  For 
>JRHM  routing  designations  or 
restrictions,  49  CFR  397.73(b)  requires 
each  State  or  Indian  Tribe  to  furnish 
information  on  any  new  or  changed 
routes  to  the  FMCSA  within  60  days 
after  establishment.  For  RAM  preferred 
routing,  49  CFR  397.103(c)(1)  requires 
the  authorized  routing  agency  to 
provide  the  FMCSA  with  written 
notification  in  order  for  the  route  to 
become  effective.  Updates  should  be 
sent  to:  Mr.  Richard  Swedberg,  FMCSA, 
555  Zang  St.,  Room  400,  Lakewood,  CO 
80228-1010. 

This  notice  is  being  published  to 
provide  the  public  with  the  FMCSA's 
current  list  of  State-assigned  hazardous 
materials  (HM  or  hazmat)  routes 
(alphabetically  by  State)  along  with  the 
State  and  Federal  points  of  contact.  For 
each  routing  agency,  the  route  listing 
may  be  divided  into  three  main 
categories  as  follows:  (1)  Restricted 
Routes  for  ALL  Hazmats,  (2)  Radioactive 
Routes,  (3)  and  Non-Radioactive  Hazmat 
Routes.  Within  the  RAM  and  NRHM 
categories,  the  list  will  further  be 
divided  into  restricted  and  designated/ 
preferred  routes.  Note  that  "preferred 
routes"  (49  CFR  397.103)  are  routes 
which  must  be  utilized  for  shipments  of 
"highway  route  controlled  quantity" 
(HRCQ)  of  radioactive  materials.  If  there 
are  no  routes  to  be  reported  under  any 
of  these  categories  or  subcategories,  the 

Restriction/Designation  Key 


category  will  not  appear  in  the  route 
listing. 

Each  route  will  be  identified  with  one 
or  more  restriction  or  designation  codes 
which  will  follow  the  route  description. 
Restriction  codes  identify  which 
materials  may  not  be  transported  along 
the  given  route,  while  designation  codes 
indicate  which  materials  the  routing 
authority  has  determined  must  be 
shipped  along  the  route.  These  codes 
can  be  deciphered  using  the  Restriction/ 
Designation  key  which  precedes  the 
route  listing.  Note  that  the  restriction 
code  "0"  indicates  that  ALL  hazmats, 
both  RAM  and  NRHM,  are  restricted  for 
the  indicated  route.  These  routes  will  be 
listed  under  the  main  category 
"Restricted  Routes  for  ALL  Hazmats" 
for  that  State.  Because  of  this,  you  may 
need  to  look  in  two  sections  to  find 
routes  that  are  restricted  for  either  RAM 
or  NRHM.  For  example,  to  find  all 
restricted  RAM  routes,  first  look  under 
the  "Restricted  Routes  for  ALL 
Hazmats"  and  then  look  under  the 
"RAM  Restricted"  section,  which  lists 
routes  in  which  RAM  alone  is  restricted. 

Authority:  49  U.S.C.  5112;  and  49  CFR 
1.73. 

Issued  on:  November  28,  2000. 
Julie  Anna  Crillo, 

Acting  Assistant  Administrator. 

Federal  Motor  Carrier  Safety 
Administration  Hazmat  Route  Registry 

Report  Date:  11/14/00 

The  following  key  applies  to 
information  listed  for  all  50  states 


Restrictions 

Designations 

0— ALL  Hazmats 

A— ALL  NRHM  Hazmats 

1— Class  1— Explosives 

B — Class  1— Explosives 

2— Class  2— Gas 

1 — Poisonous  Inhalation  Hazard  (PIH) 

3— Class  3— Flammable 

M— Medical  Waste 

4 — Class  4 — Flammable  Solid/Combustible 

P— "Preferred  Route"  Class  7— Radioactive 

5 — Class  5 — Organic 

6— Class  6— Poison 

7— Class  7— Radioactive 

8 — Class  8 — Con^osives 

9— Class  9— Dangerous  (Other) 

i — Poisonous  Inhalation  Hazard  (PIH) 

State:  Alabama 


State  Agency: 

ALDOT 

FMCSA: 

AL  FMCSA  Field  Office 

POC: 

James  R.  Braden 

FMCSA  POC: 

AL  Motor  Canier  State  Director 

Address: 

1409  Coliseum  Blvd 

Address: 

500  Eastern  Blvd. 

Montgomery,  AL  36130-3050 

Suite  200 

Montgomery,  AL  36117-2018 

Phone: 

(334)-242-6474 

Phone: 

(334)  223-7244 

Fax: 

(334)  242-6378 

Fax: 
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RESTRICTED  ROUTES  FOR  ALL  AL  HAZMATS 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

11/07/94 

Wallace  Twin  Tunnels  [110  &  US90  in  Mobile] 

(A  signed  detour  is  in  place  to  direct  traffic  along  Water  St.,  US43,  and  Alt  US  90. 
the  Mobile  River  using  the  Cochrane  Bridge.] 

Traffic  will  pass  over 

0 

RADIOACTIVE  HAZMAT  (RAM)  ROUTES 
AL  RAM  Prefened  Routes 

Designation  Date 

Route  Description 

Restnci  Des»g 

01234567891 

ABIMP 

08/26i^ 
08/26/96 

08/26/96 

08/26/96 

08/26/96 

08/26/96 
08/26/96 
09/27/93 

08/26/96 

Battleship  Partcway  [Mobile]  from  Bay  Bridge  Rd.  (Mobile]  to  Interstate  10  [exit  27] 
Bay  Bridge  Rd.  [Mobile]  from  Interstate  165  to  Battleship  Part<way  [over  Africa  Town  Cochran  Bridge] 
[Westbound  Traffic:  Head  south  on  1165;  To  by-pass  the  downtown  area,  head  north  on  1165] 
Interstate  10  from  Mobile  City  Limits  to  Exit  26B  [Water  St] 
[Eastbound  Traffic:  To  avoid  the  downtown  area,  exit  on  1-65  North] 
Interstate  10  from  Mobile  City  Limits  to  Exit  27 
Interstate  65  from  Interstate  10  to  Interstate  165 
[A  route  for  trucks  wishing  to  by-pass  the  downtown  area.] 
Interstate  65  from  Mobile"City  Limits  to  Interstate  165 
Interstate  165  from  Water  St.  [Mobile]  to  Bay  Bridge  Rd.  exit  [Mobile] 

Interstate  459  from  Interstate  20/1-59  [Northeast  of  Binningham]  to  Interstate  20/1-59  [Southwest  of  Bir- 
mingham] 
[This  route  should  be  used  in  lieu  of  1-20/1-50  in  the  Binningham  area,  Jefferson  county] 
Water  St.  [Mobile]  from  Interstate  10  [exit  268]  to  Interstate  165 

P 
P 

P 

P    . 
P 

P 
P 
P 

P 

Non-Radioactive  Hazmat  (NRHM)  Routes 

AL  NRHM  Designated  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 
ABIMP 

11/07/94 

US  43/Alt  US90  from  State  16/US  90  or  1-10  to  State  16/US  90  or  1-10 
[Altemate  route  for  Wallace  Twin  Tunnels,  Mobile  County] 

A 

State:  Alaska 

State  Agency: 

POC: 

Address: 

Phone: 
Fax: 

AK  DOT— MSCVE 
Trooper  Hans  Roelle 
12050  Industry  Way 
Building  0,  Suite  6 
Anchorage,  AK  99515 
(907)-345-7750 
(907)-345-6835 

FMCSA: 
FMCSA  POC: 
Address: 

Phone: 
Fax: 

AK  FMCSA  Field  Office 
AK  Motor  Canier  State  Director 
Historic  Federal  Building 
605  W.  4th  Ave,  Room  249 
Anchorage,  AK  99501 
(907)271-4068 

No  Routes  Designated  as  of  11/14/00 

1 

State:  Arizona 

State  Agency: 

POC: 

Address: 

Phone: 
Fax: 

AZ  DOT,  Hwy.  Div. 
Mike  Manthey 
206  South  17th  Ave 
Phoenix,  AZ  85007-3213 

(602)-71 2-8888 
(602)-407-3243 

FMCSA: 
FMCSA  POC: 
Address: 

rnone* 
Fax: 

AZ  FMCSA  field  Office 

AZ  Motor  Canier  State  Director 

234  North  Central  Ave. 

Suite  305 

Phoenix,  AZ  85004 

(602)  379-6851 

Restricted  Routes  For  All  AZ  Hazmats 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

03/20/99 

Exit  Ramp  from  US  60  [Westbound]  to  State  101  [Northbound] 

0 
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Restricted  Routes  For  All  AZ  Hazmats— Continued 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

03/27/99 
01/01/90 

10/16/95 

Exit  Ramp  from  US  60  [Eastbound]  to  State  101  [Southbound] 

Interstate  10  [Deck  Tunnel— Phoenix]  from  7th  St.  exit  [Mile  Post  144.3]  to  7th  Ave.  exit  [Mile  Post  146.2] 
[Interstate  17  is  the  designated  truck  route  which  has  been  posted  as  the  alternative  route  for  hazmat  traf- 
fic] 
State  202  from  Mile  Post  8.33  [McClintock  Exit]  to  Mile  Post  11.07  [Dobson  Exit] 
[Alternate  Routes  are  as  follows: 

1 .  McClintock  to  University  to  Dobson 

2.  McClintock  to  McKellips  to  SR-101 

Note:  Freeway  ends  at  SR-101  with  temporary  lanes  to  Dobson.  Altemative  routing  may  vary  with  con- 
tinuing construction.] 

0 
0 

0 

Non-Radioactive  Hazmat  (NRHM)  Routes 

AZ  NRHM  Designated  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

0123456789i 

ABIMP 

01/01/90 

Interstate  17  from  Interstate  10  [west  of  Deck  Tunnel]  to  Interstate  10  [east  of  Deck  Tunnel] 

A 

State:  Arkansas 


State  Agency: 

AR  Hwy  &  Transportation  Dept. 

FMCSA: 

AR  FMCSA  Field  Office 

POC: 

Lt.  George  R.  Franks,  Jr. 

FMCSA  POC: 

AR  Motor  Carrier  State  Director 

Address: 

Arkansas  Highway  Police  Div. 

Address: 

3414  Federal  Building 

P.O.  Box  2779 

700  W.  Capitol  Ave 

Little  Rock,  AR  72203 

Little  Rock,  AR  72201 

Phone: 

501-569-2421 

Phone: 

(501)324-5050 

Fax: 

501-568-4921 

Fax: 

Restricted  Routes  For  All  AR  Hazmats 


Restrict  Desig 

Designation  Date 

Route  Description 

01234567891 
ABIMP 

07/08/92 

Interstate  30  from  Interstate  440  to  Interstate  40  [in  downtown  Little  Rock] 
[Exception  for  local  delivery] 

0 

07/08/92 

Interstate  630  [Entire  Highway] 
[Downtown  Little  Rock. 
Exception  for  local  delivery] 

0 

Radioactive  Hazmat  (RAM)  Routes 

AR  RAM  Preferred  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

(unknown) 

11/28/88 
11/28/88 

Interstate  30  from  Interstate  440  to  Texas 

[Memphis  to  Texari^ana  Route. 

Use  this  route  in  lieu  of  1-430,  1-630  or  that  portion  of  1-30  connecting  1-40  and  1-440] 

Interstate  40  from  Tennessee  to  Oklahoma 

[Memphis  to  Fort  Smith  route] 

Interstate  440  from  Interstate  40  to  Interstate  30 

[Memphis  to  Texari<ana  route 

Use  this  route  in  lieu  of  1-430,  1-630  or  that  portion  of  1-30  connecting  1-40  and  1-440] 

P 

P 
P 

State:  California 


State  Agency: 

POC: 

Address: 


Pfione: 
Fax: 


CA  Highway  Patrol 
Dave  Gatfney 
P.O.  Box  942898 
Sacramento,  CA  94298-0001 

(916)-445-1865 
(916)-446-4579 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


CA  FMCSA  Field  Offk:e 
CA  Motor  Camer  State  Director 
US  Bank  Plaza 
980  Ninth  Street 
Sacramento,  CA  95814-2724 
(916)  498-5050 


Restricted  Routes  For  All  CA  Hazmats 


Designation  Date 


01/09/95 
01/01/95 
01/09/95 

01/01/95 
01/01/95 


Route  Description 


Berryessa  Knoxville  Rd  [Napa  Valley)  from  Homestake  Mining  to  South 

[Restrictions  are  placed  on  mine's  operating  permits] 

Monterey  Traffic  Underpass  [City  of  Monterey]  from  Washingtori  St.  to  Lighttiouse  Ave. 

[Alternate  route:  Pacific  St.  to  Del  Monte  Ave.) 

Napa  County 

[Hazmat  to  and  from  the  Geysers  project  in  Lake  and  Sonoma  county  are  excluded  from  traversing  Napa 

county] 
State  24  [Caldecott  Tunnel]  from  Mite  Post  R5.89  [Alameda  County]  to  Mile  Post  R0.35  [Contra  Costa 

County] 
[Transportation  of  an  explosive  substance,  flammable  liquid,  liquefied  petroleum  gas,  or  poisonous  gas  in 

a  tank  truck,  trailer,  or  semitrailer  is  allowed  through  the  tunnel  only  between  the  hours  of  3:00  AM  and 

5:00  AM.] 
State  260  from  Mile  Post  R0.62  to  Mile  Post  R1.92  [Alameda  County] 
[Eastbound  Webster  St.  Ti^>e  &  westbound  Posey  Ti4)e  from  Atlanta  Ave.  to  1he  end  of  State  260) 


Restrict  Desig 

01234567891 

ABIMP 


RADIOACTIVE  Hazmat  (RAM)  Routes 

CA  RAM  Preferred  Routes 


Designation  Date 


02/25/00 
01/01/95 

10/25/94 
10/25/94 
10/25/94 
10/25/94 
01/01/95 

01/01/95 

01/01/95 

01/01/95 

10/25/94 
10/25/94 
10/25/94 
10/25/94 
10/25/94 
10/25/94 

10/25/94 
01/01/95 


Route  Description 


Interstate  5  from  Interstate  605  to  interstate  805 

Interetate  5  trom  Mexican  Border  to  Interstate  605 

{Radioactive  route  origmaJed  02/25/00] 

Interstate  5  from  Oregon  to  Interstate  210 

Interstate  8  from  Arizona  to  Interstate  805  [Near  San  Diego) 

Interstate  10  from  Arizona  to  Interstate  605  [West  of  Los  Angeles] 

Interstate  15  from  Nevada  to  Interstate  8 

lnterstate-40  from  Arizona  to  Interstate  15  ^— ^ 

[Radioactive  route  designated  on  10/25/94] 

Interstate  80  from  Nevada  to  Interstate  580  [north  of  Oakland] 

[Radioactive  route  origination  date  10/24/94] 

Interstate  205  from  Interstate  5  to  Interstate  580 

[South  of  San  Joaquin 

Radioactive  route  origination  date  1 0/24/94] 

Interstate  210  from  Interstate  5  [North  of  Los  Angeles]  to  Interstate  10  [West  of  Los  Angeles] 

[Radioactive  route  origination  date  10/25/94] 

Interstate  238  [in  Ashland]  from  Interstate  580  to  Interstate  880 

Interstate  280  from  Interstate  680  [in  San  Jose]  to  Interstate  380  [in  San  Francisco] 

Interstate  580  from  Interstate  5  [Southwest  of  Tracy]  to  Interstate  680  [in  Dublin] 

Interstate  605  [Los  Angeles  County]  from  Interstate  210  to  Interstate  5 

Interstate  680  from  Interstate  80  [in  Cordelia  Junction]  to  Interstate  280  [in  San  Jose] 

Interstate  805  from  Interstate  5  [North  of  the  city  of  San  Diego]  to  Interstate  5  [South  of  the  city  of  San 

Diego] 
Interstate  880  from  Interstate  980  [in  Oakland)  to  Interstate  238 
Interstate  980  [Oakland  area]  from  Interstate  580  to  Interstate  880 
[Radioactive  route  origination  date  10/25/94] 


Restrict  Desig 

0123456789r 

ABIMP 


P 
P 

P 
P 
B,I,P 

B.P 

B.P 

B.P 

P 
P 
P 
P 
P 
P 

P 
B.P 


Non-Radioactive  Hazmat  (NRHM)  Routes 

CA  NRHM  Restricted  Routes 


Designation  Date 


01/09/95 


Route  Description 


Napa  County  [general  county  restriction] 


Restrict  Desig 

01234567891 

ABIMP 


1 


75776 
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Non-Radioactive  Hazmat  (NRHM)  Routes— Continued 

CA  NRHM  Restricted  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/01/95 
02/25/00 

01/01/95 
02/25/00 

State  75  [Coronado  Toll  Bridge]  from  Mile  Post  19.59  to  Mile  Post  R22.26  [San  Diego  County] 

State  101  [Golden  Gate  Bridge]  from  Marin/San  Francisco  [County  Line — North  End]  to  Toll  Plaza  [South 

End] 
[No  explosive  laden  trucks  are  permitted  on  the  bridge  between  the  hours  of  0630  and  0930  and  t>etween 

1600  and  1900  on  weekdays.  Bridge  escort  required.] 
S.F  -Oakland  Bay  Bridge  from  Mile  Post  4.92  [San  Francisco]  to  Mile  Post  2.20  [Alameda  County] 
Sepulveda  Blvd.  [tunnel]  from  W.  Manchester  Ave  to  Mariposa  Ave 

1,3,8 
1 

1,3. 
1,2,3,4,5,6,8 

CA  NRHM  Designated  Routes 


Restrict  Desig 

Designation  Date 

Route  Description 

01234567891 
ABIMP 

01/01/95 

3rd  St.  [San  Francisco  Bay]  from  US  101  to  Berry  St. 

B 

01/01/95 

4th  St.  [San  Francisco  Bay]  from  3rd  St.  to  Channel  St. 

B 

01/01/95 

6th  St.  [San  Francisco  Bay]  from  Channel  St.  to  [southeast] 

B 

01/01/95 

Academy  Ave.  from  Ventura  Ave.  [State  180]  to  State  168 

B 

01/01/95 

Adobe  Rd.  from  Amboy  Rd.  to  State  62 

B 

01/01/95 

Alabama  St.  from  Interstate  10  to  Norton  A.F.B. 

B 

01/01/95 

Amboy  Rd.  from  National  Trails  Highway  [near  Amboy]  to  Adobe  Rd. 

B 

01/01/95 

American  Ave  from  Cove  Ave.  to  State  63 

B 

01/01/95 

Army  St.  [San  Francisco  Bay]  from  3rd  St.  to  Pier  80 

B 

01/01/95 

Bear  Valley  Cutoff  from  US  395  to  State  18 

B 

01/01/95 

Berry  St.  [San  Francisco  Bay]  from  3rd  St.  to  pier 

B 

01/01/95 

Bird  Rd.  from  Chrisman  Rd.  to  State  33  [or  Ahem  Rd.] 

B 

01/01/95 

Byron  Rd.  [J4]  from  Grant  Line  Rd.  to  State  4 

B 

01/01/95 

County  2  [Susanville  Rd]  from  State  299  to  State  139 

B 

01/01/95 

County  3  from  US  395  to  US  395 

B 

01/01/95 

CE7  [Pedrick  Rd]  from  Interstate  80  to  Interstate  5 

B 

01/01/95 

Cargo  Way  [San  Francisco  Bay]  from  3rd  St.  to  Jennings  St. 

B 

01/01/95 

Channel  St.  from  4th  St.  to  6th  St. 

B 

01/01/95 

Chestnut  Ave.  from  State  99  to  Jensen  Ave. 

B 

01/01/95 

Chrisman  Rd./1 1th  St.  from  Interstate  580  to  Bird  Rd. 

B 

01/01/95 

Cove  Ave.  from  State  180  to  American  Ave. 

B 

01/01/95 

Crafton  Ave.  from  Sand  Canyon  Rd.  to  Lockheed  Propulsion 

B 

01/01/95 

Daggett-Yermo  Rd.  from  Interstate  15  to  Interstate  40 

B 

01/01/95 

Dennison  St.  [San  Francisco  Bay]  from  Interstate  880  to  Coast  Guard  Island       • 

B 

01/01/95 

Evans  Ave.  [San  Francisco  Bay]  from  3rd  St.  to  Jennings  St. 

B 

01/01/95 

Forrester  Rd.  from  State  86  [at  Westmoreland]  to  Interstate  8 

B.I 

01/01/95 

Fort  Irwin  Rd.  from  Interstate  15  to  Fort  Irwin 

B 

01/01/95 

G14  from  US  101  [at  King  City]  to  GIB 

B 

01/01/95 

G1 8  from  G14  to  US  101  [near  Bradley] 

B 

01/01/95 

Grand  St.  [San  Francisco  Bay]  from  Encinal  Ave  to  Buena  Vista  Ave. 

B 

01/01/95 

Grangeville  Blvd.  from  State  41  to  Lemoore  Naval  Air  Station 

B 

01/01/95 

Grant  Line  Rd.  from  Byron  Rd.  to  Interstate  5 

B 

01/01/95 

Hueneme  Rd.  from  Las  Posas  Rd.  to  end  of  road  at  Pacific  Coast 

B 

01/01/95 

Hunters  Point  Blvd.  [San  Francisco  Bay]  from  Evans  Ave.  to  Innes  Ave. 

B 

01/01/95 

Interstate  5  from  Interstate  405  to  State  78 

1 

01/01/95 

Interstate  5  from  Mexican  Border  to  Interstate  805 
[Radioactive  route  originated  02/25/00] 

I.P 

01/01/95 

Interstate  5  from  Oregon  to  Interstate  405 

1 

01/01/95 

Interstate  5  from  Oregon  to  Mexico 

B 

01/01/95 

Interstate  8  from  North  of  San  Diego  to  Arizona 

B 

01/01/95 

Interstate  10  from  Interstate  405  to  Arizona 

B 

01/01/95 

Interstate  10  from  State  60  to  Arizona 

1 

01/01/95 

Interstate  15  from  State  91  to  Interstate  8 

B 

01/01/95 

Interstate  15  from  Nevada  to  State  163 

1 

01/01/95 

Interstate  1 5  from  Nevada  to  State  60 

A 

01/01/95 

Interstate  40  from  Arizona  to  Interstate  15- 
[Radioactive  route  designated  on  10/25/94] 

B,I,P 

01/01/95 

Interstate  80  from  Interstate  5  to  Interstate  680 

1 

01/01/95 

Interstate  80  [Sacramento  Business  Route]  from  Interstate  80  to  Interstate  80 

B 

01/01/95 

Interstate  80  from  Nevada  to  Interstate  580  [north  of  Oakland] 
[Radioactive  route  origination  date  1 0/24/94] 

B.P 

01/01/95 

Interstate  105  from  Interstate  405  to  Interstate  605 

B 

01/01/95 

Interstate  110  from  Interstate  10  to  east  of  San  Pedro 

B 

CA  NRHM  Designated  Routes 


Designatk}n  Date 


01/01/95 


01/01/95 

01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 

01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 

01/01/95 
01/01/95 


01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 
01/01/95 


Route  Description 


Interstate  205  from  Interstate  5  to  Interstate  580 

South  of  San  Joaquin 

Radioactive  route  origination  date  10/24/94] 

nterstate  210  from  Interstate  5  [North  of  Los  Angeles]  to  Interstate  10  [West  of  Los  Angetes] 

[Radioactive  route  origination  date  10/25/94] 

nterstate  215  from  Interstate  15  to  Interstate  10 

nterstate  280  fnDm  US  101  to  Interstate  680/US  101 

nterstate  405  from  Interstate  5  [north  of  L.A.]  to  Interstate  5  [south  of  LA.] 

nterstate  505  from  Interstate  5  to  Interstate  80 

nterstate  580  from  Interstate  880  to  Interstate  5 

nterstate  580  [in  Oakland]  from  Grand  Ave  to  Interstate  980 

nterstate  605  from  Interstate  210  to  Interstate  405 

nterstate  605  from  State  91  to  State  60 

nterstate  680  from  Interstate  80  to  Interstate  580 

nterstate  680  from  Interstate  80  to  US  101 

nterstate  710  from  City  of  Long  Beach  to  City  of  Commerce 

nterstate  710  from  Interstate  10  to  Interstate  405 

nterstate  780  from  Interstate  80  to  Interstate  680 

nterstate  805  from  Interstate  5  to  Interstate  5 

nterstate  805  from  State  1 63  to  Interstate  5 

nterstate  880  from  Interstate  280  to  Mart<et  St. 

nterstate  980  [Oakland  area]  from  Interstate  580  to  Interstate  880 

Radioactive  route  origination  date  10/25/94] 

nnes  Ave  [San  Francisco  Bay]  from  Hunters  Point  Blvd.  to  Hunters  Pt.  Navel  Shipyards 

Jennings  St.  [San  Francisco  Bay]  from  Evans  Ave.  to  Cargo  Way 

Jensen  Ave.  from  Chestnut  Ave.  to  McCall  Ave. 

Jensen  Ave.  from  Mari<s  Ave.  to  State  99 

Las  Posas  Rd.  from  US  101  to  Mugu  Navel  Air  Center  [also  Missile  Test  Center] 

Lenwood  Rd.  from  State  58  to  Interstate  15 

Lugonia  Ave.  from  Alabama  St.  to  Menton  Ave. 

Marks  Ave.  from  State  99  to  Jensen  Ave. 

McCall  Ave.  from  Jensen  Ave.  to  Ventura  Ave.  [State  180] 

Menton  Ave.  from  Lugonia  Ave.  to  Crafton  Ave. 

Mission  Gate  Rd.  from  Purisima  Rd.  to  State  1 

Mission  Rd./Main  St.  [S-13]  from  Interstate  15  to  State  76 

[NOTE:  Towards  Fall  Brook  NAS] 

National  Trails  Highway  from  Interstate  40  [near  Ludlow]  to  Interstate  40 

Oakland  Army  Base  [US  Navy  Supply  Center]  from  W.  Grand  Ave.  [at  Interstate  80]  to  Market  St.  [at  Inter- 
state 880] 

[From  W  Grand  Ave.  via  Interstate  80  to  Maritime  St.  to  7th  St.  ttie  15th  St.  to  Middle  Hartxx  Rd.  to  3rd 
St.  to  Maritet  St.  whrch  connects  to  Interstate  880.) 

Ocean  Blvd.  from  State  75  to  North  Island  NAS 

Patterson  Pass  Rd.  from  Byron  Rd.  to  Interstate  580 

Prairie  City  Rd.  [east  of  Sacramento]  from  US  50 

Purisima  Rd.  [State  20]  from  State  246  to  State  1 

Railroad  Blvd./River  Rd.  from  State  98  to  U.S.  Customs  Compound  [at  Mexico] 

Road  102  [E8]  from  Interstate  5  to  State  113 

State  1  from  Purisima  Rd.  [State  20]  to  Vandenburg  A.F.B. 

State  1  from  US  101  [north  of  S.F]  to  Las  Cmces 

State  1  from  US  101  [at  Leggett]  to  US  101 

State  2  from  interstate  5  to  Interstate  210 

State  4  from  Interstate  680  to  City  of  Pittsburgh 

State  4  from  State  99  to  Interstate  80 

State  4  from  State  99  to  State  89 

State  12  from  Interstate  80  to  State  99 

State  12  from  State  99  to  State  49 

State  14  from  US  395  to  Interstate  5 

State  14  from  US  395  to  State  138  [north  junctk)n] 

State  15  from  State  94  to  Interstate  5 

State  16  from  State  20  to  CE7  [Pedrick  Rd.] 

State  16  from  US  50  to  State  49 

State  17  from  Interstate  880/1280  to  State  1 

State  18  from  Bear  Valley  Cutoff  to  State  247 

State  18  from  State  138  to  US  395 

State  20  from  State  1  to  State  29 

State  20  from  State  53  to  Interstate  80 

State  22  [Garden  Grove  Freeway]  from  Interstate  405  to  State  55 

State  25  from  US  101  to  State  156 

State  26  from  State  99  to  State  49 


Restrkrt  Desig 

0123456789i 

ABIMP 


B.P 


B.P 

B 

B 

B.I 

B.I 

B 

B 

B 

I 

I 


B 

B 

B 

I 

B 

B.P 

B 
B 
B 

B 

B 

B.I 

B 

B 

B 

B 

B 

B 

B 
B 
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CA  NRHM  Designated  Routes 


Restrict  Desig 

Designation  Date 

Route  Description 

0123456789i 

ABIMP 

01/01/95 

State  27  from  State  1 18  to  City  of  Chatsworth 

1 

01/01/95 

State  29  from  State  20  to  State  53 

B 

01/01/95 

State  32  from  State  36/89  to  Interstate  5 

B 

01/01/95 

State  33  from  Bird  Rd.  to  State  166 

B 

01/01/95 

State  36  from  State  99  to  US  395 

B 

01/01/95 

State  37  from  US  101  to  Interstate  80 

B 

01/01/95 

State  37  from  US  101  to  Interstate  80 

1 

01/01/95 

State  41  from  State  145  to  Yosemite  National  Park 

B 

01/01/95 

State  41  from  US  101  to  State  99 

B 

01/01/95 

State  43  from  State  99  to  State  58 

B 

01/01/95 

State  44  from  Interstate  5  to  State  36 

B 

01/01/95 

State  46  from  State  41  to  State  99 

1 

01/01/95 

State  49  from  State  70  to  State  140  [near  Mariposa] 

B 

01/01/95 

State  53  from  State  20  to  State  29 

B 

01/01/95 

State  55  from  Interstate  405  to  State  91 

B 

01/01/95 

State  57  from  Interstate  5  to  Interstate  10 

B 

01/01/95 

State  58  from  State  14  to  Interstate  15 

1 

01/01/95 

State  58  from  State  33  to  Interstate  15 

B 

01/01/95 

State  60  from  Interstate  5  to  Interstate  10 

B 

01/01/95 

State  60  from  Interstate  605  to  Interstate  10 

1 

01/01/95 

State  61  [and  Hegenljerger  Rd.— San  Francisco  Bay]  from  Interstate  880  to  Interstate  880 

[The  following  is  Xhe  designated  route  in  tf>e  vicinity  of  Alameda:  from  Hegenberger  via  Interstate  880  to 
State  61  to  Doolittle  Rd.  (State  61)  to  Otis  Dr.  to  Broadway  to  Encinal  Ave.  (State  61)  to  Central  Ave.  to 
Main  St.  to  Atlantic  Ave.  to  Webster  St.  (State  61)  to  Buena  Vista  Ave.  to  Park  St.  to  23rd  St.  to  Inter- 
state 880. 

NOTE:  Also,  Grand  St.  connects  Encinal  Ave.  and  Buena  Vista  Ave. 

NOTE:  Sherman  St.  leads  to  Inner  Hartwr  from  Buena  Vista  Ave.] 

B 

01/01/95 

State  62  from  Interstate  10  to  Arizona 

B 

01/01/95 

State  63  from  American  Ave.  to  State  201 

B 

01/01/95 

State  65  from  State  198  to  State  99 

B 

01/01/95 

State  65  from  State  70  to  Interstate  80 

B 

01/01/95 

State  67  from  State  94  to  Interstate  8 

B 

01/01/95 

State  68  from  State  1  to  US  101 

B 

01/01/95 

State  70  from  State  20  to  State  99 

B 

01/01/95 

State  70  from  State  20  to  US  395  [near  border  of  Calf.-Nevada] 

B 

01/01/95 

State  71  from  Interstate  10  to  State  91 

B 

01/01/95 

State  75  from  Interstate  5  to  Ocean  Blvd. 

B 

01/01/95 

State  76  from  Interstate  5  to  Interstate  1 5 

B 

01/01/95 

State  78  from  Interstate  5  to  Interstate  15 

1 

01/01/95 

State  85  from  Interstate  280  to  US  101 

B 

01/01/95 

State  86  from  Interstate  10  to  Forrester  Rd.  [at  Westmoreland] 

B,l 

01/01/95 

State  88  from  State  89  [at  Picketts  Junction]  to  Nevada 

B 

01/01/95 

State  88  from  State  99  to  State  49  [at  Jackson] 

B 

01/01/95 

State  89  from  Interstate  5  to  Interstate  70 

B 

01/01/95 

State  89  from  US  395  to  State  49 

B 

01/01/95 

State  91  from  Interstate  605  to  State  215 

B 

01/01/95 

State  91  from  Interstate  710  to  Interstate  605 

1 

01/01/95 

State  92  from  US  101  to  Interstate  280 

B 

01/01/95 

State  94  from  Interstate  5  to  Interstate  8 

B 

01/01/95 

State  96  from  State  299  to  Interstate  5 

B 

01/01/95 

State  98  from  Interstate  8  to  Interstate  8 

B 

01/01/95 

State  99  from  City  of  McFarland  to  State  46 

1 

01/01/95 

State  99  from  State  36  to  Interstate  5 

B 

01/01/95 

State  99  from  US  50  to  Interstate  5 

B 

01/01/95 

State  108  from  State  132  to  US  395 

B 

01/01/95 

State  1 1 1  from  Interstate  8  to  State  98 

B 

01/01/95 

State  113  from  Interstate  80  to  State  12 

B 

01/01/95 

State  113  from  State  99  to  CE8  [Road  102] 

B 

01/01/95 

State  1 18  from  Interstate  405  to  LA  County  Line 

B 

01/01/95 

State  1 18  from  Interstate  5  to  Interstate  210 

B 

01/01/95 

State  118  from  Interstate  5  to  State  27 

1 

01/01/95 

State  118  from  State  126  to  State  232                    . 

B 

01/01/95 

State  119  from  State  99  to  Interstate  5 

B 

01/01/95 

State  120  from  State  99  to  Yosemite  National  Park  [westside] 

B 

01/01/95 

State  126  from  City  of  Santa  Paula  to  Interstate  5 

1 

01/01/95 

State  126  from  Interstate  5  to  State  118 

B 

01/01/95 

State  127  from  Nevada  to  Interstate  15 

B 

01/01/95 

State  128  from  State  1  to  US  101 

B 

01/01/95 

State  132  from  Interstate  580  to  State  49 

B 

!! 
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CA  NRHM  Designated  Routes 

Restrict  Desig 
01234567891 

Designation  Date 

Route  Description 

ABIMP 

01/01/95 

State  134  from  Interstate  5  to  Interstate  210 

B 

01/01,/95 

State  136  from  US  395  to  State  190 

B 

01/01/95 

State  138  from  Interstate  5  to  Interstate  15 

B 

01/01/95 

State  138  from  Interstate  5  to  State  14 

1 

01/01/95 

State  139  from  Oregon  to  State  36 

B 

01/01/95 

State  140  from  State  49  to  Interstate  5 

B 

01/01/95 

State  145  from  State  99  to  State  41 

B 

01/01/95 

State  147  from  State  36  to  State  89 

B 

01/01/95 

State  149  from  State  99  to  State  70 

B 

01/01/95 

State  152  from  Interstate  5  to  City  of  Gilroy 

1 

01/01/95 

State  152  from  US  101  to  State  99 

B 

01/01/95 

State  156  from  State  1  to  State  152 

B 

01/01/95 

State  163  from  Interstate  15  to  Interstate  805 

1 

01/01/95 

State  163  from  Interstate  8  to  Interstate  15 

B 

01/01/95 

State  166  from  US  101  to  Interstate  5 

1 

01/01/95 

State  166  from  US  101  to  State  33 

B 

01/01/95 

State  167  from  Nevada  to  US  395 

B 

01/01/95 

State  168  from  Academy  Ave  to  Lake  Shore 

B 

01/01/95 

State  177  from  State  62  to  Interstate  10 

B 

01/01/95 

State  180  from  McCall  Ave.  to  Cove  Ave. 

B 

01/01/95 

State  180  from  State  33  to  Marks  Ave. 

B 

01/01/95 

State  183  from  State  1  to  State  68/U101 

B 

01/01/95 

State  190  from  US  395  to  State  127 

B 

01/01/95 

State  193  from  State  65  to  Interstate  80 

B 

01/01/95 

State  198  from  US  101  to  Sequoia  National  Forest 

[NOTE:  State  1 98  between  State  99  and  State  65  is  NOT  a  designated  route  for  explosives] 

B 

01/01/95 

State  201  from  State  99  to  State  245 

B 

01/0-1/95 

State  215  from  State  91  to  Interstate  15 

B 

01/01/95 

State  223  from  Interstate  5  to  State  58 

B 

01/01/95 

State  232  from  State  118  to  US  101 

B 

01/01/95 

State  237  from  Interstate  680  to  US  101 

B 

01/01/95 

State  242  from  Interstate  680  to  State  4 

1 

01/01/95 

State  245  from  State  201  to  State  198 

B 

01/01/95 

State  246  from  State  1  to  US  101 

B 

01/01/95 

State  246  from  US  101  to  Purisima  Rd 

1 

01/01/95 

State  247  from  State  18  to  State  62 

B 

01/01/95 

State  299  from  US  101  to  Nevada 

B 

01/01/95 

State  1000  from  Hueneme  Rd.  to  Las  Posas  Rd. 

B 

01/01/95 

Sand  Canyon  Rd.  from  Crafton  Ave.  to  Interstate  10 

B 

01/01/95 

Santa  Lucia  Canyon  Rd.  from  Stale  1  to  Vandenburg  AFB 

B 

01/01/95 

Seal  Beach  Blvd.  [Los  Angeles]  from  Interstate  405  to  North  of  Seal  Beach 

B 

01/01/95 

Shemian  St.  [San  Francisco  Bay]  from  Buena  Vista  Ave.  to  S.F.  Bay  [Inner  Hartxx-] 

B 

01/01/95 

Termo-Grasshopper  Rd.  from  State  139  to  US  395 

B 

01/01/95 

Twin  Cities  Rd.  from  State  99  to  Interstate  5 

B 

01/01/95 

US  6  from  Nevada  to  US  395 

B.I 

01/01/95 

US  50  from  Interstate  80  [Business  Route]  to  Nevada 

B 

01/01/95 

US  50  from  Prairie  City  Rd.  [east  of  Sacramento]  to  Interstate  80 

1 

01/01/95 

US  95  from  Nevada  to  Interstate  10 

A 

01/01/95 

US  97  from  Oregon  to  Interstate  5 

B.l 

01/01/95 

US  101  from  City  of  Camarillo  to  Interstate  5 

1 

01/01/95 

US  101  from  Healdsburg  to  State  37 

1 

01/01/95 

US  101  from  State  166  to  State  246 

1 

01/01/95 

US  101  from  State  232  to  Las  Posas  Rd. 

B 

01/01/95 

US  101  from  Oregon  to  State  246 

B 

01/01/95 

US  199  from  Oregon  to  US  101 

B 

01/01/95 

US  395  frc»m  Nevada  to  Interstate  15 

1 

01/01/95 

US  395  from  Oregon  to  Nevada 

[NOTE:  US  395  enters  Nevada  and  retums  into  Califomia  in  the  mid-eastern  section.] 

B 

01/01/95 

W.  El  Camino  Ave:  [Near  Sacramento]  from  Interstate  80  to  Interstate  5 

1 

• 
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State:  Colorado 


state  Agency: 

CO  State  Patrol 

FMCSA: 

CO  FMCSA  Field  Office 

POC: 

Capt.  Allan  Turner 

FMCSA  POC: 

CO  Motor  Carrier  State  Director 

Address: 

700  Kipling  Street 

Address: 

555  Zang  St. 

■ 

Denver,  CO  80215-5865 

Room  250 

Lakewood,  CO  80228-1097 

Phone: 

(303)-239-4546 

Phone: 

(303)  969-6748  x388 

Fax: 

(303)-239-4577 

Fax: 

Radioactive  Hazmat  (RAM)  Routes 

CO  RAM  Restricted  Routes 


Designation  Date 

Route  Description 

Restrict  Deslg 

01234567891 

ABIMP 

12/30/86 
12/30/86 

Interstate  70  from  Interstate  25  [at  Mile  Post  274.039]  to  State  2  [at  Mile  Post  276.572] 
Interstate  70  from  Utah  to  US  40  [at  Mile  Post  261 .63] 

7 
7 

CO  RAM  Preferred  Routes 


Restrict  Desig 

Designation  Date 

Route  Description 

01234567891 
ABIMP 

04/30/89 

Interstate  25  from  Wyoming  to  New  Mexico 
[HMR  9.5] 

A.P 

04/30/89 

Interstate  76  from  Interstate  25  to  Nebraska 
[HMR  9.56] 

A,P 

04/30/89 

Interstate  225  from  Interstate  70  to  Interstate  25 
[HMR  9.21] 

A,P 

04/30/89 

Interstate  270  [Near  Denver]  from  Interstate  70  to  Interstate  76 
[HMR  9.59] 

A,P 

03/10/89 

State  93  from  Rocky  Flats  Plant  to  Slate  128 

P 

03/10/89 

State  128  from  State  93  to  US  36 

P 

03/10/89 

US  36  from  State  128  to  Interstate  25 

P 

Non-Radioactive  Hazmat  (NRHM)  Routes 

CO  NRHM  Designated  Routes 


Restrict  Desig 

Designation  Date 

Route  Description 

0123456789i 
ABIMP 

04/30/89 

1st  St.  [City  of  Craig]  from  State  13  [east]  to  State  394  [Craig  City  Limit] 
[HMR  9.67]                                                                                   4: 

A 

04/30/89 

1st.  St.  [Moffat  County  Rd.  CO  2]  from  State  394  [Craig  City  Limit]  to  US  40 
[HMR  9.68;  Runs  East  from  Route  394  to  US  40] 

A 

04/30/89 

2nd  St.  [City  of  Lamar]  from  US  50/385  to  Maple  St. 
[HMR  9.26] 

A 

04/30/89 

County  7  [(Great  Divide  Rd.)]  from  City  Limit  [City  of  Craig  (north)]  to  County  183  [in  Moffat  County] 
[HMR  9.29] 

A 

04/30/89 

County  183  [Moffat  County]  from  County  7  [Moffat  County]  to  State  13 
[HMR  9.30] 

A 

04/30/89 

Great  Divide  Rd.  [City  of  Craig]  from  US  40  [north]  to  City  Limit 
IHMR  9.28] 

A 

04/30/89 

Interstate  25  from  Wyoming  to  New  Mexico 
[HMR  9.5] 

A,P 

04/30/89 

Interstate  70  from  Interstate  270  to  Kansas 
[HMR  9.54] 

A 

04/30/89 

Interstate  70  from  US  6  [east  of  Loveland  Pass]  to  Interstate  25 
[HMR  9.53] 

A 

04/30/89 

Interstate  70  from  Utah  to  US  6  [at  Silverthome  [Loveland  Pass]] 
[HMR  9.52] 

A 

04/30/89 

Interstate  70  [business  loop]  from  Interstate  70  [east  of  Grand  Junction]  to  State  141 
[HMR  9.55] 

A 

04/30/89 

Interstate  76  from  Interstate  25  to  Nebraska 
[HMR  9.56] 

A,P 

04/30/89 

Interstate  225  from  Interstate  70  to  Interstate  25 
[HMR  9.21] 

A,P 

Non-Radioactive  Hazmat  (NRHM)  Routes— Continued 

CO  NRHM  Designated  Routes 


Designation  Date 


04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 
04/30/89 

04/30/89 
04/30/89 
04/30/89 


Route  Description 


Interstate  270  [Near  Denver]  from  Interstate  70  to  Interstate  76 

[HMR  9.59] 

Maple  St.  [City  of  Lamar)  from  2nd  St.  to  US  50/287 

[HMR  9.27] 

State  9  from  US  40  [in  Kremmling]  to  Interstate  70  [in  Silverthome] 

[HMR  9.1] 

State  10  from  Interstate  25  [in  Walsenburg]  to  US  50  [in  La  Junta] 

[HMR  9.35] 

State  13  from  US  40  [west  of  Craig]  to  US  6  [west  of  Rifle] 

[HMR  9.3] 

State  13  from  Wyoming  to  County  183  [North  of  Craig] 

[HMR  9.2] 

State  14  from  Interstate  25  to  US  6  [in  Steriing] 

[HMR  9.37] 

State  14  from  US  40  to  State  125 

[HMR  9.36] 

State  17  from  US  285  [near  Mineral  Hot  Springs]  to  US  160  [near  Alamosa] 

[HMR  9.4] 

State  47  from  Interstate  25  to  US  50  [State  96] 

[HMR  9.6] 

State  52  from  State  119  to  State  79 

[HMR  9.50] 

State  64  from  US  40  [in  Dinosaur]  to  State  13 

[HMR  9.51]  -   , 

State  71  from  State  14  to  US  24  [in  East  Limon] 

[HMR  9.7] 

State  71  from  US  24  [in  Limon  (west  junction)]  to  US  50  [near  Rocky  Ford] 

[HMR  9.8] 

State  71  from  Nebraska  to  State  14 

[HMR  9  64] 

State  79  from  State  52  to  Interstate  70  [at  Bennett] 

[HMR  9.9] 

State  83  from  US  24  to  State  115 

[HMR  9.10] 

State  91  from  Interstate  70  to  US  24  [near  Leadville] 

[HMR  9.11] 

State  112  from  US  285  to  US  160 

[HMR  9.57] 

State  1 1 3  from  Nebraska  to  US  1 38 

[HMR  9.12] 

State  115  from  State  83  to  US  50 

[HMR  9.13] 

State  119  from  State  157  to  State  52 

[HMR  9.14] 

State  125  from  Wyoming  to  US  40  [west  of  Granby] 

[HMR  9.15] 

State  127  from  Wyoming  to  State  125 

[HMR  9.16] 

State  139  from  State  64  [in  Rangely]  to  Interstate  70  [near  Loma] 

[HMR  9.18] 

State  141  from  Interstate  70  [(Business  Loop)  near  Grand  Junction]  to  US  50 

[HMR  9.19] 

State  141  from  US  50  to  US  666 

[HMR  9.66] 

State  157  from  US  36  to  State  119 

[HMR  9.20] 

State  470  from  US  285  to  Interstate  70 

[HMR  9.60] 

US  6  from  Interstate  25  [in  Denver]  to  Interstate  70 

[HMR  9  32] 

US  6  [Loveland  Pass]  from  Interstate  70  [just  east  of  the  Eisenhower/Johnson  Tunnels]  to  [just  west  of  the 

Eisenhower/Johnson  Tunnels  at  Silverthome] 
[HMR  9.31] 

US  6  from  State  13  [west  of  Rifle]  to  Interstate  70  [Exit  87] 
[HMR  9.33] 

US  6  from  State  14  [(Main  St.)  in  Steriing]  to  Nebraska 
[HMR  9.34] 

US  24  [Business  Route]  from  State  71  [east  junction  in  Limon]  to  State  71  [west  junction] 
[HMR  9.48] 


Restrict  Desig 

0123456789i 

ABIMP 


A,P 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
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Non-Radioactive  Hazmat  (NRHM)  Routes — Continued 

CO  NRHM  Designated  Routes 


Restrict  Desig 

Designation  Date 

Route  Description 

01234567891 
ABIMP 

04/30/89 

US  24  [Business  Route]  from  US  24  [on  the  west  side  of  Linion]  to  State  71  [west  junction] 
[HMR  9.46] 

A 

04/30/89 

US  24  from  State  83  to  Interstate  70  [at  West  Limon  (Exit  359)] 
[HMR  9.39] 

A 

04/30/89 

US  24  from  State  91  [at  Leadville]  to  Interstate  25  [in  Colorado  Springs] 
[HMR  9.38] 

A 

04/30/89 

US  34  from  Interstate  25  to  Interstate  76 
[HMR  9.40] 

A 

04/30/89 

US  34  from  State  71  [west  junction]  to  Nebraska 
[HMR  9.41] 

A 

04/30/89 

US  36  from  Interstate  25  to  State  157 
[HMR  9.42] 

A 

04/30/89 

US  36  from  Interstate  70  [in  Byers]  to  State  71  [at  Last  Chance] 
[HMR  9.43] 

A 

04/30/89 

US  40  from  First  St.  [Moffat  County  Road  CG  2]  to  Interstate  70  [east  of  Craig] 
[HMR  9.45] 

A 

04/30/89 

US  40  from  Interstate  70  [(Exit  363)  in  Limon]  to  Kansas 
[HMR  9.47] 

A 

04/30/89 

US  40  from  Utah  to  State  13  [west  of  Craig] 
[HMR  9.44J 

A 

04/30/89 

US  50  from  State  141  [north  junction  near  Grand  Junction]  to  Kansas 
[HMR  9.49] 

A 

04/30/89 

US  85  from  Wyoming  to  Interstate  76 
[HMR  9.63] 

A 

04/30/89 

US  138  from  State  1 13  to  US  6  [(Chestnut  St.)  in  Sterting] 
[HMR  9.17] 

A 

04/30/89 

US  160  from  New  Mexico  to  Interstate  25  [Business  Route  in  Walsenburg  South  to  Exit  49  on  1-25] 
[HMR  9.58] 

A 

04/30/89 

US  285  from  State  1 12  to  US  160                                                                  •           • 

A 

[HMR  9.62] 

» 

04/30/89 

US  285  from  State  470  to  State  112" 
[HMR  9.24] 

A 

04/30/89 

US  285  from  US  160  [in  Alamosa]  to  New  Mexico 
[HMR  9.23] 

A 

04/30/89 

US  287  from  US  40  [In  Kit  Carson]  to  Oklahoma 
[HMR  9.22] 

A 

04/3(V89 

US  385  from  Interstate  76  [in  Julesburg]  to  US  40  [in  Cheyenne  Wells] 
[HMR  9.25] 

A 

04/30/89 

US  550  from  US  160  to  New  Mexrco 
[HMR  9.65] 

A 

04/30/89 

US  666  from  Utah  to  New  Mexico 
[HMR  9.61] 

A 

State:  Connecticut 


State  Agency: 

CT  Dept.  of  Environmental  Protection 

FMCSA: 

CT  FMCSA  FiekJ  Office 

POC: 

Mr.  Dave  Sattler 

FMCSA  POC: 

CT  Motor  Carrier  State  Director 

Address: 

79  Elm  St. 

Address: 

628-2  Hebron  Ave. 

Hartford,  CT  06106-5127 

Suite  303 

Glastonbury,  CT  06033-5007 

Phone: 

860-424-3289 

Phone: 

(860)  659-6700  x3020 

Fax: 

860-424-4059 

Fax: 

No  Routes  Designated  as  of  1 1/14/00 

State:  Delaware 


state  Agency: 

DE  Emergency  Management  Agency 

FMCSA: 

DE  FMCSA  Field  Office 

POC: 

Emily  Falone 

FMCSA  POC: 

DE  Motor  Canier  State  Director 

Address: 

165  Brick  Stone  Landing  Rd. 

Address: 

300  South  New  St. 

Smyrna,  DE  19977 

Room  2101 
Dover,  DE  19904 

Phone: 

(302)  659-2232 

Phone: 

(302)  734-8173 

Fax: 

(302)  659-6855 

Fax: 
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Radioactive  Hazmat  (RAM)  Routes 

DE  RAM  Prefen-ed  Routes 


Designation  Date 


08/09/00 
08/09/00 
08/09/00 
08/09/00 


Route  Description 


Interstate  95  from  Interstate  495  [Northeast  of  Wilmington]  to  Pennsylvania 

Interstate  95  from  Maryland  to  Interstate  495  [southwest  of  Wilmington] 

interstate  295  from  Interstate  95  [Southwest  of  Wilmington]  to  New  Jersey 

Interstate  495  from  Interstate  95  [southwest  of  Wilmington]  to  Interstate  95  [northeast  of  Wilmington] 


Restrict  Desig 

01234567891 

ABIMP 


State:  District  of  Columbia 


State  Agency: 

Dept.  of  Public  Worths 

FMCSA: 

DC  FMCSA  Field  Office 

POC: 
Address: 

Phone: 
Fax: 

John  Payne 

2000  14th  Street  NW 

6th  Floor 

Washington,  DC  20009 

(202)-671-2710 

(202)-939-3039 

FMCSA  POC: 
Address: 

Phone: 
Fax: 

DC  Motor  Carrier  State  Director 
Union  Center  Pla/a 
820  First  St.,  NE.,  Suite  750 
Washington,  DC  20002 
(202)  523-0178 

RESTRICTED  ROUTES  FOR  ALL  DC  HAZMATS 


Designation  Date 


03/08/95 
03/08/95 


Route  Description 


9th  St.  Expressway  Tunnel  from  North  Portal  [at  Madison  Dr.]  to  South  Portal  [south  of  Independence 
Ave] 

Interstate  395  Tunnel  from  South  Portal  [south  of  Independence  Ave]  to  the  most  northerly  portal  [at  K 
St.] 


Restrict  Desig 

01234567891 

ABIMP 


Non-Radioactive  Hazmat  (NRHM)  Routes 

DC  NRHM  Designated  Routes 


Designation  Date 


03/08/95 
03/08/95 
03/08/95 
03/08/95 

03/08/95 


Route  Description 


Anacostia  Fwy  from  Interstate  295  [1 1th  St.  Bridge]  to  E.  Capitol  St. 

Interstate  295  from  Maryland  to  Interstate  695  [vicinity  of  11th  and  L  St,  S.E.] 

Interstate  395  from  Virginia  to  Interstate  695  [vicinity  of  2nd  and  E  St.,  S.W.j 

Interstate  695  from  Interstate  295  [vicinity  of  11th  and  L  St.,  S.E.]  to  Interstate  395  [vicinity  of  2nd  and  E 

St.,  S.W] 
Kenilworth  Ave.,  NE.  from  E.  Capital  St.  to  Maryland 


Restrict  Desig 

01234567891 

ABIMP 


State:  Florida 


State  Agency: 

Florida  Dept.  of  Transportation 

FMCSA: 

FL  FMCSA  Flew  Offk» 

POC: 

Capt.  Ken  Can- 

FMCSA  POC: 

FL  Motor  Carrier  State  Director 

Address: 

Miracle  Plaza 

Address: 

227  North  Bronough  St. 

1815Thomasville  Rd. 

Suite  2060 

Tallahassee,  FL  32303-5750 

Tallahassee,  FL  32301 

Phone: 

(850)-488-7920 

PtK>ne: 

(850)  942-9338 

Fax: 

(850)-922-6798 

Fax: 

RESTRICTED  ROUTES  FOR  ALL  FL  HAZMATS 


Designation  Date 


02/14/95 


02/14/95 


Route  Description 


Florida  Ave.  [Tampa]  from  Crosstown  Expressway  to  Scott  Street 

[Use  Crosstown  Expressway  to  22nd  St.  North,  thence  north  along  22nd  Street  to  Interstate  4  to  eltfier 

Interstate  275  or  points  east] 
Kennedy  Blvd.  [Tampa]  from  Crosstown  Expressway  to  Hillsborough  River 
[Use  Crosstown  Expressway  to  Hyde  Parit  Ave.  and  Davis  Island  Exit  No.  5  to  aJI  points  west.] 


Restrict  Desig 

01234567891 

ABIMP 
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Restricted  Routes  For  All  FL  Hazmats— Continued 


State:  Idaho 


Designation  Date 

Route  Description 

Restrict  Desig 

0123456789i 

ABIMP 

02/14/95 

Tampa  central  business  area 

[Bounded  on  ttie  east  by  Ybor  Channel,  on  the  west  by  the  Hillsborough  River,  and  on  the  north  by  a  line 
running  along  Scott  Street  east  to  Orange  Ave,  south  to  Cass  St.,  east  to  the  Seaboard  Cost  Line  Rail- 
road, northeast  to  Adamo  Drive,  and  on  the  south  by  Garrison  Channel. 

*  State-maintained  highways  other  than  Florida  Ave.  and  Kennedy  Blvd.  are  exceptions  to  this  restriction 
*] 

0 

State  Agency: 

POO: 

Address: 


Phone: 
Fax: 


Fort  Hall  Reservation 

FMCSA: 

Reginald  Thorpe 

FMCSA  POC 

Depl.  of  Public  Safety 

Address: 

P.O.  Box  306 

Fort  Hall,  ID  83203 

(208)-237-0137 

Phone: 

(208)-237-0049 

Fax: 

ID  Ff^lCSA  Field  Office 

ID  Motor  Carrier  State  Director 

3050  Lakehartx)r  Lane 

Suite  126 

Boise,  ID  83703 

(208)  334-1842 


State:  Georgia 


Non-Radioactive  Hazmat  (NRHM)  Routes 

ID  NRHM  Designated  Routes 


State  Agency: 

GA  Public  Sennce  Comm 

FMCSA: 

GA  FMCSA  Field  Office 

POC: 

Lucia  A.  Ramey 

FMCSA  POC: 

GA  Motor  Camer  State  Director 

Address: 

1007  Virginia  Ave. 

Address: 

61  Forsyth  St.,  SW 

Suite  310 

Suite  17T85 

Hapevllle,  GA  30354 

Atlanta,  GA  30303-3104 

Phone: 

(404)-559-6626 

Phone: 

(404)  562-3620 

Fax: 

(404)-559-4906 

Fax: 

Designation  Date 


01/12/95 
01/12/95 


Route  Description 


Interstate  15  [within  the  Fort  Hall  Indian  Reservation] 

[Designation  by  Shoshone-Bannock  tribe.  Only  valid  within  Fort  Hall  Reservation.] 

Interstate  86  [within  the  Fori  Hall  Indian  Resen/ation] 

[Designation  by  Shoshone-Bannock  tribe.  Only  valid  within  Fort  Hall  Reservation] 


Restrict  Desig 

01234567891 

ABIMP 


Restricted  Routes  For  All  GA  Hazmats 


Designation  Date 

Route  Descriptkxi 

Restrict  Desig 

01234567891 

ABIMP 

03/14/95 

State  400  [Atlanta  area] 

[Noted  by  Georgia  Public  Service  Commission:  "A  ban  on  a  portion  of  400  due  to  a  tunnel",  but  does  in- 
clude specific  sections  and  routes  of  ban.] 

0 

State: 

LLINOIS 

State  Agency: 

ILDOT 

FMCSA: 

IL  FMCSA  Field  Office 

POC: 

Larry  Wort 

FMCSA  POC: 

IL  Motor  Carrier  State  Director 

Address: 

3215  Executive  Parte  Drive 

Address: 

3250  Executive  Pari<  Dnve 

P.O.  Box  19245 

Springfield,  IL  62703-4514 

Springfield,  IL  62794-9245 

^ 

Phone: 

(217)-782-4974 

Phone: 

(217)492-4608 

Fax: 

(217)-782-9159 

Fax: 

State:  Hawaii 


state  Agency: 

No  Agency  Designated 

FMCSA: 

HI  FMCSA  Field  Office 

POC: 

FMCSA  POC: 

HI  Motor  Camer  State  Director 

Address: 

Address: 

300  Ala  Moana  Blvd,  Room  3-306 
Box  50206 
Honolulu,  HI  96850 

Phone: 

Phone: 

(808)541-2700x301 

Fax: 

Fax: 

No  Routes  Designated  as  of  11/14/00 

Non-Radioactive  Hazmat  (NRHM)  Routes 

IL  NRHM  Designated  Routes 


Designation  Date 


State:  Idaho 


state  Agency: 

ID  State  Polrce 

FMCSA: 

ID  FMCSA  Field  Offtee 

POC: 

Cpt.  Lamont  Johnston 

FMCSA  POC: 

ID  Motor  Carrier  State  Director 

Address: 

P.O.  Box  700 

Address: 

3050  Lakehartx)r  Lane 

*" 

700  S.  Stratford  Dr 

Suite  126 

Meridian,  ID  83680 

Boise,  ID  83703 

Phone: 

(208)-884-7220 

Phone: 

(208)  334-1842 

Fax: 

(208)-884-7192 

Fax: 

Non-Radioactive  Hazmat  (NRHM)  Routes 

ID  NRHM  Designated  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/01/85 
01/01/85 

Interstate  84  from  Exit  99  to  Missile  Base  Rd.  [Envirosafe  site) 

[Transporters  are  to  exit  at  Exit  99  onto  184  Business  Loop  to  its'  intersection  with  old  US  330.  Folkjw  US 
30  approx.  3/4  mile  to  Hamilton  Rd.  Follow  Hamilton  for  3  miles  and  tum  south  onto  S51  until  its  junc- 
tion with  State  78.  Exit  State  78  onto  Missile  Base  Rd.  and  follow  to  Envirosafe  waste  site.] 

US  95  [northbound]  from  Oregon  to  Missile  Base  Road  [location  of  Envirosafe  waste  site] 

[Northbound  hazardous  waste  transporters  are  directed  to  exit  US  95  onto  Sommercamp  Rd.  (STC-3710) 
to  its  junction  with  State  78.  Follow  State  78  to  its  junction  to  Missile  Base  Rd.  that  leads  to  the 
Envirosafe  waste  site.] 

A 
A 

02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 
02/14/86 


Route  Description 


Alpine  Rd.  from  Bypass  20  to  Riverside  Blvd. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing] 
Aubum  St.  from  Springfield  St.  to  Rock  River 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing] 
Blackhawk  Parte  from  Magnolia  St.  to  Kishwaukee  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.] 
Cedar  St.  from  S.  Main  St.  to  Tay 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing] 
Central  Ave.  from  Preston  to  Riverside  Blvd. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Charies  St.  from  Longwood  to  Alpine  Rd. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing] 
College  Ave.  from  Rock  River  to  Kishwaukee  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.) 
E.  State  St.  from  Second  St.  to  Interstate  90 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Fifteenth  Ave.  from  S.  Main  St.  to  Kishwaukee  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.) 
First  Ave.  from  Kishwaukee  St.  to  Longwood 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Forest  Hills  Rd.  from  N.  Second  St.  to  Riverside  Blvd. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance 

VII,  Division  I,  Hazardous  Materials  Routing.] 


1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  ArtKle 
1986-18-0  which  amended  Chapter  11  with  Artrcle 
1986-18-0  which  amended  Chapter  11  with  Artk:le 
1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  Article 
1986-18-0  which  amended  Chapter  11  with  Article 


Restrict  Desig 

01234567891 

ABIMP 
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NON-RADiOACTiVE  Hazmat  (NRHM)  ROUTES — Continued 
IL  NRHM  Designated  Routes 


State:  Indiana 


Designation  Date 


02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 

02/14/86 


Route  Description 


Harrison  Ave.  from  S.  Main  St.  to  MuHord  Rd. 

[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Matenals  Routing.] 
Kilburn  Ave.  from  Auburn  St.  to  W.  State  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.] 
Kishwaukee  St.  from  Harrison  Ave.  to  Bypass  20 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.] 
Magnolia  St.  from  Harrison  Ave.  to  Fifteenth  Ave. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing] 
Montague  Rd  from  S.  Pierpont  to  Bypass  20 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Morgan  St.  from  S.  Main  St.  to  Rock  River 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing] 
Mulford  Rd.  from  Sandy  Hollow  Rd.  to  Riverside  Blvd. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing] 
N.  Main  St.  from  Riverside  Blvd.  to  Aubum  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing] 
Preston  St.  from  Tay  to  S.  Pierpont 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.] 
S.  Main  St  from  Morgan  St  to  Bypass  20 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  wtiich 

VII,  Division  I,  Hazardous  Materials  Routing] 
S.  Pierpont  from  W.  State  St.  to  Montague  Rd. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  whrch 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Sandy  Hollow  Rd.  from  Kishwaukee  St.  to  Mulford  Rd 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Springfield — Riverside  St.  from  W.  State  St.  to  Interstate  90 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Tay  from  Cedar  St.  to  Preston  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII.  Division  I,  Hazardous  Materials  Routing] 
Twentieth  St.  from  Sandy  Hollow  Rd.  to  Twentieth  St.  Underpass 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.) 
Twenty  Third  Ave:  from  Eleventh  St.  to  Twentieth  St. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.) 
US  20  [Business  Route  throughout  the  City  of  Rockford] 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing] 
US  251  [throughout  the  City  of  Rockford] 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing.) 
W.  State  St.  from  Meridian  Rd.  to  Kilburn  Ave. 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  which 

VII,  Division  I,  Hazardous  Materials  Routing] 
Whitman  St.  from  N.  Second  St.  to  Kilbum  Ave 
[Primary  Rockford  Hazmat  route  as  per  City  ordinance  1986-18-0  whk:h 

VII,  Division  I,  Hazardous  Materials  Routing.) 


amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 
amended  Chapter  1 1 


with  Article 


with  Article 


with  Article 


with  Article 


with  Artk:le 


with  Article 


with  Article 


with  Article 


with  Article 


with  Article 


with  Artk:le 


with  Article 


with  Artk^le 


with  Article 


with  Articte 


with  Article 


with  Article 


with  Article 


with  Articte 


with  Artk:le 


Restrict  Desig 

01234567891 

ABIMP 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


IN  DOT 

Christine  Klika 

IN  Gov.  Center  North 

100  N.  Senate  Ave.  Room  N755 

Indianapolis,  IN  46204 

(317)232-5526 

(317)  232-0238 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


IN  FMCSA  Field  Office 

IN  Motor  earner  State  Director 

575  N.  Pennsylvania  St. 

Room  261 

Indianapolis,  IN  46204-1520 

(317)226-7474 


Restricted  Routes  For  All  IN  Hazmats 


Designation  Date 


06/19/89 
06/19/89 


Route  Descnption 


interstate  65  [within  Indianapolis  1-465  beltway) 
Interstate  70  [within  Indianapolis  1-465  t>eltway] 


Restnct  Desig 

01234567891 

ABIMP 


Non-Radioactive  Hazmat  (NRHM)  Routes 

IN  NRHM  Designated  Routes 


Designation  Date 


06/19/89 


Route  Description 


Interstate  465  [around  the  city  of  Indianapolis) 


Restrict  Desig 

01234567891 

ABIMP 


State 

lOWA 

State  Agency: 

lA  DOT,  Motor  Vehicle  Enfcmnt 

FMCSA: 

POC: 

Cpt.  Tom  Sever 

FMCSA  POC: 

Address: 

Park  Fair  Mall 

100  Euclid  Ave. 

Des  Moines,  lA  52306-0473 

Address: 

Phone: 

515-237-3278 

Phone: 

Fax: 

515-237-3387 

Fax: 

lA  FMCSA  Field  Office 

lA  Motor  Carrier  State  Director 

105  6th  St. 

Anries.  I A  50010-6337 

(515)  233-7300 


Radioactive  Hazmat  (RAM)  Routes 

lA  RAM  Prefen-ed  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

07/18/88 

07/18/88 

07/18/88 
07/18/88 

07/18/88 
07/18/88 
07/18/88 

Interstate  29  from  Missouri  to  Interstate  80 

[1-80  and  1-680  are  used  in  lieu  of  1-29  in  the  Council  Bluffs  area  when  heading  North/South  per  49  CFR 
397.103  (b)] 

Interstate  29  from  Nebraska  to  Interstate  680 

[1-80  and  1-680  are  used  in  lieu  of  1-29  in  the  Council  Bluffs  area  when  heading  Nortti/South  per  49  CFR 
397.103(b)) 

Interstate  35  from  Minnesota  to  Missouri 

[Say  on  1-35/1-80  in  lieu  of  1-235  in  the  Des  Moines  area  per  49  CFR  397.103  (b)] 

Interstate  80  from  Interstate  29  to  Illinois 

[Use  1-280  or  1-80  in  the  Quad  cities.  Use  1-80  in  lieu  of  1-235  in  the  Des  Moines  area.  Use  1-680  in  lieu  of 
1-80  in  the  Council  Bluffs  area  per  lA-NE  coordination  when  heading  east/west.  Use  1-80  and  1-680  in 
the  Council  Bluffs  area  In  lieu  of  1-29  when  heading  north/south) 

Interstate  280  from  Interstate  80  to  Illinois 

[Use  1-280  or  1-80  In  Quad  cities  area.) 

Interstate  680  from  Interstate  80  to  Interstate  29 

[Used  in  lieu  of  1-29  in  the  Council  Bluffs  area  per  49  CFR  397.103  (b)) 

Interstate  680  from  Nebraska  to  Interstate  80 

[Use  1-680  and  1-80  in  lieu  of  1-29  in  the  Council  Bluffs  area  when  heading  north/south  per  49  CFR 
397.103  (b).  Use  1-680  in  lieu  of  1-80  in  the  Council  Bluffs  area  when  heading  east/west  per  lA-NE  co- 
ordination.) 

P 

P 

P 
P 

P 
P 

P 

* 
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State:  Kansas 


state  Agency: 

Div  of  Emergency  Mgmt 

FMCSA: 

KS  FMCSA  Field  Office 

POC: 

Mr.  Frank  Moussa 

FMCSA  POC: 

KS  Motor  Carrier  State  Director 

Address: 

Technological  Hazards  Section 

Address: 

3300  S.  Topeka  Blvd. 

2800  SW  Topeka  Bivd 

Suite  1 

Topeka,  KS  66611-1287 

Topeka,  KS  66611-2237 

Phone: 

(785)  274-1408 

Phone: 

(916)  267-7286 

Fax: 

(785)  274-1426 

Fax: 

No  Routes  Designated  as  ot  11/14AX) 

State:  Kentucky 


State  Agency: 

POC: 

Address: 

Dept.  of  Vehkile  Regulation 
Commissioner  Ed  Logsdon 
501  High  St.,  No.  308 
Frankfort,  KY  40622 

FMCSA: 
FMCSA  POC: 
Address: 

KY  FMCSA  Field  Office 
KY  Motor  Carrier  State  Director 
Federal  BIdg.  &  US  Courthouse 
330  W.  Broadway 
Frankfort,  KY  40601 

Phone: 
Fax: 

(502)-564-7000 
(502)-564-6403 

Phone: 
Fax: 

(502)  223-6779 

Restricted  Routes  For  All  KY  Hazmats 


Designation  Date 

Route  Description 

Restrict  Desig 
01234567891 

abimp 

01/01/88 

Interstate  75  from  Interstate  275  to  Ohio 

[Ban  has  t)een  currently  lifted  due  to  constmction  to  northtx)und  1275.  This  route  will  be  evaluated  again  to 
reinstate  restriction  after  construction  is  complete.] 

0 

Radioactive  Hazmat  (RAM)  Routes 

KY  ram  Restricted  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

11/02/88 
11/02/88 

Interstate  264  from  Interstate  64  [West  of  Louisville]  to  Interstate  71  [East  of  Louisville] 
Interstate  471  [in  Newport  area] 
[Use  the  prefen-ed  route  1-275  instead] 

7 
7 

KY  RAM  Preferred  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

11/02/88 
11/02/88 
11/02/88 
11/02/88 
01/01/88 

Interstate  24  [Western  KY  North/South  Route] 

Interstate  64  [East/West  route] 

Interstate  65  [Central  KY  North/South  route] 

Interstate  71  from  Indiana  [in  Louisville]  to  Interstate  275  [southwest  of  Covington] 

Interstate  275  from  Interstate  75  to  Ohio 

[Preferred  route  origination  date  1 1/2/88] 

P 
P 
P 
P 
A.P 

Non-Radioactive  Hazmat  (NRHM)  Routes 

KY  NRHM  Designated  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/01/88 

Interstate  275  from  Interstate  75  to  Ohio 
[Prefen'ed  route  origination  date  1 1/2/88] 

A.P 

State:  Louisiana 


State  Agency: 

LA  State  Police  Transportation  Dept. 

POC: 

Lt.  Tim  Shari<ey 

Address: 

Environmental  Safety  Section 

P.O.  Box  66614,  Mail  Slip  21 

Baton  Rouge,  LA  70896-6614 

Phone: 

(225)-295-8550 

Fax: 

(225)-295-8554 

FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


LA  FMCSA  Field  Office 

LA  Motor  Garner  State  Director 

5304  Flanders  Drive 

Suite  A 

Baton  Rouge,  LA  70808-4348 

(225)  757-7640 


Restricted  Routes  For  All  LA  Hazmats 


Designation  Date 


08/01/99 


03/01/95 
08/01/99 

08/01/99 

03/01/95 


03/01/95 
08/01/99 

08/01/99 


Route  Description 


Caddo  and  Bessier  Parish  [All  Roads] 

[Except  for  earners  making  local  pickups  or  deliveries,  carriers  using  the  route  to  reach  a  local  pickup  or 
delivery  point,  or  carriers  traveling  to  or  from  their  temninal  facilities  or  carriers  using  the  route  to  reach 
maintenance  or  service  facilities  within  the  txjundaries  of  the  parish,  no  camer  shall  transport  hazardous 
materials  in  Caddo  or  Bessier  Parish,  except  on  the  designated  routes.  [R.S.  32:1521  Motor  Vehk:les- 
Traffic  Regulations]] 

Harvey  Tunnel  [of  Jefferson  Parish  on  US90-B] 

State  1  from  State  3132  to  Interstate  220 

[R.S.  32:1521  Motor  Vehicles— Traffic  Regulations] 

State  73  from  Interstate  10  to  State  74 

[R.S.  32:1521  Motor  Vehicles— Traffic  Regulations] 

State  73  [In  Ascension  Parish]  from  Interstate  10  to  State  74 

[and  within  300  yards  or  less  of  any  building  used  as  a  public  or  private  elementary  or  secondary  school 
except  for  carriers  making  local  deliveries  on  this  portion  of  State  73.] 

Tunnel  Boulevard  Tunnel  [in  Terretxjnne  Parish  (Houma)] 

US  71  from  Interstate  220  to  Interstate  20 

[R.S.  32:1521  Motor  Vehicles— Traffic  Regulations] 

US  171  from  State  3132  to  US  80 

[R.S.  32:1521  Motor. Vehicles— Traffic  Regulations] 


Restrict  Desig 

01234567891 

ABIMP 


Non-Radioactive  Hazmat  (NRHM)  Rout€S 

LA  NRHM  Designated  Routes 


Designation  Date 


08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 
08/01/99 


Route  Description 


Interstate  20  from  Bossier-Caddo  [parish  boundary]  to  Bossier-Webster  [parish  boundary] 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

Interstate  20  from  Texas  to  Caddo-Bossier  [parish  boundary] 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

Interstate  49  from  Caddo-DeSoto  [parish  boundary]  to  Interstate  20 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

Interstate  220  from  Bossier-Caddo  [parish  boundary]  to  Interstate  20 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

Interstate  220  from  Interstate  20  to  Caddo-Bossier  [parish  boundary] 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

State  1  from  Caddo-Red  River  [pansh  boundary]  to  State  3132 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

State  1  from  Interstate  220  to  Ari<ansas 

[R.S.  32:1521  Caddo-Bossler  designated  route] 

State  2  from  Caddo-Bossier  [parish  boundary]  to  Bossier-Webster  [parish  boundary] 

(R.S.  32:1521  Caddo-Bossier  designated  route] 

State  2  from  State  1  to  Caddo-Bossier  [parish  boundary] 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

State  3  [Benton  Road]  from  Ari<ansas  to  Interstate  20 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

State  511  [Jimmie  Davis  Highway]  from  US  71  to  State  3132 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

State  3105  [Airiine  Drive]  from  Art<ansas  to  US  71 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

US  71  from  Bossier-Red  River  [parish  boundary]  to  Interstate  20 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

US  71  from  Interstate  229  to  Ari«insas 

[R.S.  32:1521  Caddo-Bossier  designated  route] 

US  79  from  Texas  to  Interstate  20 

[R.S.  32:1521  Caddo-Bossier  designated  route] 


Restrict  Desig 

01234567891 

ABIMP 
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Non-Radioactive  Hazmat  (NRHM)  Routes— Continued 

LA  NRHM  Designated  Routes 


Restrict  Desig 

Designation  Date 

Route  Description 

01234567891 
ABIMP 

08/01/99 

US  80  from  Texas  to  City  of  Greenwood 

[R.S  32:1521  Caddo-Bossier  designated  route] 

A 

08/01/99 

US  171  from  Caddo-DeSoto  [parish  boundary]  to  State  3132 
[R.S.  32:1521  Caddo-Bossier  designated  route] 

A 

State:  Maine 


state  Agency: 

Maine  State  Police 

FMCSA: 

ME  FMCSA  Field  Office 

POO: 

John  Fraser 

FMCSA  POC: 

ME  Motor  Carrier  State  Director 

Address: 

Department  of  Public  Safety 

Address: 

Federal  BIdg  &  US  Post  Office 

20  State  House  Station 

40  Western  Ave.,  Room  601 

Augusta,  ME  04333 

• 

Augusta,  ME  04330 

Phone: 

(207)-624-8939 

Ptione: 

(207)  622-8358 

Fax: 

(207)-624-8945 

Fax: 

No  Routes  Designated  as  of  11/14/00 

State:  Maryland 


State  Agency: 

MD  Transportation  Authority  Police 

r 
FMCSA: 

MD  FMCSA  Field  Office 

POC: 

Capt.  Martin  Uzarowski 

FMCSA  POC: 

MD  Motor  Canier  State  Director 

Address: 

Comm  Vehicle  Safety  Division 

Address: 

The  Rotunda 

15Tumpike  Dr 

711  West  40th  St.,  Suite  220 

PenTville,  MD  21903 

Baltimore,  MD  21211-2187 

Phone: 

(410)  575-6955 

Ptione: 

(410)  962-2889 

Fax: 

(410)  378-8123 

Fax: 

Restricted  Routes  For  All  MD  Hazmats 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/25/80 
01/25/80 
01/25/80 
01/25/80 
01/25/80 
01/25/80 

Baltimore  Hartxjr  Tunnel  [1-895] 

Fort  McHenry  Tunnel  [195] 

Francis  Scott  Key  Bridge  [State  695] 

Harry  W.  Nice  Memorial  Bridge  [Located  on  US  Route  301] 

Thomas  J.  Hatem  Mem.  Bridge  [US  Route  40] 

W.  P.  Lane,  Jr.  Mem.  Bridge  (Located  on  US  50/301] 

0 
0 
0 
0 
0 
0 

State:  Maryland 
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Non-Radioactive  Hazmat  (NRHM)  Routes 

MD  NRHM  Designated  Routes 


Designation  Date 


08/16/95 


Route  Description 


Interstate  495 

[NOTE:  Restricts  all  vehicles  carrying  hazmats  to  right  two  lanes] 


Restnct  Desig 

0123456789i 

ABIMP 


State: 

Massachusetts 

State  Agency: 

MA  Highway  Department 

FMCSA: 

MA  FMCSA  Field  Office 

POC: 

Mr.  Harindra  Vohra,  P.E. 

FMCSA  POC: 

MA  Motor  Carrier  State  Director 

Address: 

Ten  Pari<  Plaza 
Boston,  MA  02116-3973 

Address: 

Transportation  Systems  Center 
55  Broadway,  Room  1-35 
Cambridge,  MA  02142 

Phone: 

(617)  973-7362 

Pi)one. 

(617)494-2770 

Fax: 

(617)  973-8037 

Fax: 

RESTRICTED  ROUTES  FOR  ALL  MA  HAZMATS 


Designation  Date 


11/13/94 
11/13/94 
11/13/94 
12/01/95 
11/13/94 
11/13/94 
11/13/94 


Route  Description 


Callahan  Tunnel  [Route  1A  Northbound  under  Boston  Inner  Hartwr] 

Chariestown  Tunnel  from  Interstate  93  to  Chariestown 

Interstate  90  [Poidential  Tunnel)  from  Dalton  St.  to  Clarendon  St.  [including  interchange  22] 

Interstate  90  [Ted  Williams  Tunnel  under  Boston  Hartxsr] 

Interstate  93  [Dewey  Square  Tunnel]  from  Sumner  St.  to  Kneeland  St. 

Sumner  Tunnel  [Route  1 A  Southbound  under  Boston  Inner  Hartx)r] 

US  1  [Northbound  and  Southbound  Tunnels  in  Boston] 


Restnct  Desig 

01234567891 

ABIMH 


State:  Michigan 


State  Agency: 

Michigan  DOT 

FMCSA: 

Ml  FMCSA  Field  Office 

POC: 

Mr.  James  R.  DeSana,  Director 

FMCSA  POC: 

Ml  Motor  Carrier  State  Director 

Address: 

425  West  Ottawa 

Address: 

Federal  Building,  Room  205 

P.O.  Box  30050 

315  West  Allegan  Street 

Lansing,  Ml  48909 

Unsing,  Ml  48933 

Phone: 

(517)-373-1884 

Phone: 

(517)377-1866 

Fax: 

(517)-373-0176 

Fax: 

Restricted  Routes  For  All  Ml  Hazmats 


Designation  Date 


State  Agency: 

MD  State  Highway  Administration 

FMCSA: 

MD  FMCSA  Field  Office 

POC: 

Ms.  Dolores  Strausser 

FMCSA  POC: 

MD  Motor  Carrier  State  Director 

Address: 

Motor  Carrier  Division 

Address: 

The  Rotunda 

7491  Connelley  Dr. 

711  West  40th  St.,  Suite  220 

Hanover,  MD  21076 

• 

Baltimore,  MD  21211-2187 

Phone: 

(410)  582-5734 

Phone: 

(410)  962-2889 

Fax: 

(410)  787-2863 

Fax: 

RESTRICTED  ROUTES  FOR  ALL  MD  HAZMATS 


03/08/95 


03/08/95 


Route  Description 


International  Bridge  [175] 

[All  placarded  vehicles  require  an  escort.  Contact  Operations  Supervisor  at  (906)-635-5255  before  cross- 
ing. Sault  Ste.  Marie,  Ml  to  Sault  Ste.  Marie,  Ontario.] 

Mackinac  Bridge  [175] 

[Mackinac  City  to  St.  Ignace.  All  placarded  loads  require  an  escort  by  ttie  Mackinac  Bridge  Authority 
Phone  (906)  643-7600.] 


Restnct  Desig 

01234567891 

ABIMP 


Radioactive  Hazmat  (RAM)  Routes 

Ml  RAM  Restricted  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/25/80 

J.F.K.  Memorial  Highway  [1-95] 

0 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/01/29 
03/08/95 

Ambassador  Bridge  [Detroit]  from  Porter  St.  to  Canada  [Windsor] 
[Phone  (31 3)-849-5244] 
Blue  Water  Bridge  [169] 

[Port  Huron,  Ml  to  Samia,  Ontario.  NOTE:  In  addition  to  the  listed  restrictions,  Pyropfwric  Liquids  prohib- 
ited. Contact  Michigan  Dept.  of  Transportation  for  specific  restrictions.  (810)-984-3131] 

1.3,7,8 
1,5,7,9 

75792 
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Radioactive  Hazmat  (RAM)  Routes— Continued 

Ml  RAM  Restricted  Routes 


State:  Missouri 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

01/01/30 

Windsor  Tunnel  [Detroit]  from  Jefferson  Ave.  to  Canada  [Windsor] 
[Phone:  (313)-567-4422] 

1.3,7,8 

Non-Radioactive  Hazmat  (NRHM)  Routes 

Ml  NRHM  Restricted  Routes 


State  Agency: 

POO: 

Address: 

Pfione: 
Fax: 


No  Agency  Designated 


FMCSA: 

FMCSA  POO: 
Address: 

Phone: 
Fax: 


MO  FMCSA  Field  Office 
MO  Motor  Camer  State  Director 
209  Adams  St. 
Jefferson  City,  MO  65101 
(573)  636-3246 


No  Routes  Designated  as  of  1 1/14/00 


State:  Montana 


Restrict  Desig 

Designation  Date 

Route  Description 

01234567891 
ABIMP 

01/01/29 

Ambassador  Bridge  [Detroit]  from  Porter  St.  to  Canada  [Windsor] 
[Phone  (313)-849-5244] 

1.3,7,8 

03/08/95 

Blue  Water  Bridge  [169] 

[Port  Huron,  Ml  to  Samia,  Ontario.  NOTE:  In  addition  to  the  listed  restrictions,  Pyrophoric  Liquids  prohit)- 
ited.  Contact  Michigan  Dept.  of  Transportation  for  specific  restrictions.  (810)-984-3131] 

1,5,7,9 

01/01/90 

Interstate  696  [County  of  Oakland]  from  State  Route  M-10  to  Interstate  75 

1.3 

01/01/64 

State  Route  M-10  [Detroit]  from  8  Mile  Rd  [South]  to  Wyoming  Rd 

1.3 

01/01/58 

State  Route  M-10  [Detroit]  from  Howard  St.  to  Woodward  Ave. 
[Under  Cobo  Hall  (approx  1  mile)] 

1.3 

10/03/98 

State  Route  M-59  [Utica] 

[1.1  mile  from  either  direction  of  the  Mound  Rd  exit] 

1.3 

01/01/30 

Windsor  Tunnel  [Detroit]  from  Jefferson  Ave.  to  Canada  [Windsor] 
[Phone:  (31 3)-567-4422] 

1.3.7,8 

State  Agency: 

POO: 

Address: 


Phone: 
Fax: 


Montana  DOT 

Mr.  Drew  Livesay 

Motor  Carrier  Services  Div. 

P.O.  Box  4639 

Helena,  MT  59620-0801 

(406)-444-6146 

(406)-444-7670 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


MT  FMCSA  Field  Office 
MT  Motor  Carrier  State  Director 
2880  Skyway  Drive 
Helena,  MT  59602-1230 

(406)  449-5304  x223 


Restricted  Routes  For  All  MT  Hazmats 


Designation  Date 


09/26/94 


State:  Minnesota 


Route  Description 


US  191  [through  and  around  the  Yellowstone  Park  area] 

[This  route  under  the  jurisdiction  of  the  Pari<  Service,  not  the  State  of  Montana.  Contact  Yellowstone  Vis- 
itor Sen/ices  Office  307-344-21 1 5] 


Restrict  Desig 

0123456789i 

ABIMP 


State  Agency: 

MN  DOT— OCMS 

FMCSA: 

MN  FMCSA  Field  Office 

POC: 

Michael  Ritchie 

FMCSA  POC: 

MN  Motor  Carrier  State  Director 

Address: 

1110  Centre  Point  Curve 

Address: 

Galtier  Plaza,  Box  75 

GNB  BuiWing— MS  420 

175  E.  5th  St.,  Suite  500 

Mendota  Heights,  MN  55120 

St.  Paul,  MN  55101-2904 

PlYone: 

(651)405-6120 

PIkmm: 

(612)291-6150 

Fax: 

(651)405-6082 

Fax: 

State:  Nebraska 


Non-Radioactive  Hazmat  (NRHM)  Routes 

MN  NRHM  Restricted  Routes 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


Nebraska  State  Patrol 
Major  Bryan  Tuma 
P.O.  Box  94907 
Uncoln,  NE  68509-4907 

(402)  479-4950 
(402)  479-4002 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


NE  FMCSA  Field  Office 
NE  Motor  Carrier  State  Director 
Federal  Building,  Room  220 
100  Centennial  Mall  North 
Uncoln,  NE  68508 
(402)  437-5986 


Designation  Date 

.    Route  Descriptton 

Restrict  Desig 

01234567891 

ABIMP 

03/09/95 

Lowry  HIH  Tunnel  [194] 

1,3 

Radioactive  Hazmat  (RAM)  Routes 

NE  ram  Preferred  Routes 


Designation  Date 


State:  Mississippi 


08/03/88 


State  Agency: 

MS  Emergency  Management  Svcs 

FMCSA: 

MS  FMCSA  Field  Offrce 

POC: 

Robert  Latham 

FMCSA  POC: 

MS  Motor  Carrier  State  Director 

Address: 

P.O.  Box  4501 

Address: 

666  North  St. 

Jackson.  MS  39296-4501 

Suite  105 

Jackson,  MS  39202-3199 

Pnon0! 

(601)-352-9100 

Ptione: 

(601)965-4219 

Fax: 

(601)-352-8314 

Fax: 

Route  Description 


Interstate  680  from  Interstate  80  to  Iowa 
[Use  In  lieu  of  1-80  in  the  Omaha  area.] 


Restrict  Desig 

01234567891 

ABIMP 


State:  Nevada 


Non-Radioactive  Hazmat  (NRHM)  Routes 

MS  NRHM  Designated  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

02/06m 

Utilize  interstate  system  as  the  primary  routes  or  transporting  NRHM. 

A 

State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


No  Agency  Designated 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


NV  FMCSA  Field  Office 

NV  Motor  Carrier  State  Director 

705  N.  Plaza  St. 

Suite  220 

Carson  City,  NV  89701-4015 

(775)  687-5335 


No  Routes  Designated  as  of  11/14/00 
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State:  New  Hampshire 


state  Agency: 

NH  Dept.  of  Safety 

FMCSA: 

NH  FN/ICSA  Field  Office 

POC: 

Commissioner  Richard  Flynn 

FMCSA  POC: 

NH  Motor  Carrier  State  Director 

Address: 

10  Hazen  Dr. 

Address: 

279  Pleasant  St. 

Concord,  NH  03305 

Suite  202 

Concord,  NH  03301-2509 

Phone: 

(603)271-2792 

Phone: 

(603)  225-1626 

Fax: 

(603)271-3903 

Fax: 

No  Routes  Designated  as  of  11/14/00 

State:  New  Jersey 


State  Agency: 

Ports  Tenminals  &  Freight  Svcs 

FMCSA: 

NJ  FMCSA  Field  Office 

POC: 

Theodore  H.  Matthews,  Manager 

FMCSA  POC: 

NJ  Motor  Carrier  State  Director 

Address: 

NJ  Dept  of  Transportation 

Address: 

840  Bear  Tavern  Rd. 

1035  Parkway  Ave  (CN-600) 

Suite  310 

Trenton,  NJ  08625 

West  Trenton,  NJ  08628-1019 

Phone: 

(609)  530-8026 

Phone: 

(609)  637-4222 

Fax: 

(609)  530-4549 

Fax: 

No  Routes  Designated  as  of  11/14/00 

State:  New  Mexico 


State  Agency: 

NM  State  Hwy  &  Transportation 

FMCSA: 

NM  FMCSA  Field  Office 

POC: 

Richard  Montoya 

FMCSA  T»OC: 

NM  Motor  Carrier  State  Director 

Address: 

General  Office 

Address: 

2400  Louisiana  Blvd.,  NE 

P.O.  Box  1149 

AFC-5,  Suite  520 

Santa  Fe,  NM  87504-1149 

Albuquerque,  NM  87110-4316 

Phone: 

(505)-827-5549 

Phone: 

(505)  346-7858 

Fax: 

(505)-989-4983 

Fax: 

RADIOACTIVE  HAZMAT  (RAM)  ROUTES 
NM  RAM  Pfseferred  Routes 


Designation  Date 


04/30/99 


04/30/99 


Route  Description 


Eastern  WIPP  Route 

(From  the  Texas-New  Mexico  border  [MP  373.51]  west  on  1-40  through  Tocumcari  to  the  junction  of  1-40 
and  US  54  [MP  276.«36,  Exit  275]  at  Santa  Rosa;  west  on  US  54  through  Paslura  to  the  junction  of  US 
54  and  US  285  at  Vaughn;  south  on  US  285  through  Roswell  (along  the  Roswell  Relief  Route)  [MP 
119.930]  and  Artesia  to  the  junction  of  US  285  and  US  62/180[MP  31.180]  in  Carlsbad;  east  on  US  62/ 
180  to  the  WIPP  north  access  road  [MP  64.652].  If  and  when  Artesia  and  Carisbad  Relief  Routes  are 
available,  they  shall  be  used  instead  of  the  route  through  each  respective  city.  Currently  posted  "truck 
routes"  shall  not  be  used 

Note:  This  designation  is  based  on  18  NM  AC  20.9  (Designation  of  Highway  Routes  tor  the  Transport  of 
Radioactive  Materials)] 

Los  Alamos  National  Laboratory 

[From  the  Los  Alamos  National  Laboratory  in  Los  Alamos  County  [Tech  Area  54,  MP  0.000]  east  on  the 
Los  Alamos  Truck  Route  to  the  junction  of  the  Los  Alamos  Truck  Route  and  NM  4;  east  on  NM  4  to  the 
junction  of  NM  4  and  NM  502;  [MP  68.186]  east  on  NM  502  to  the  junction  of  NM  502  [18.081]  and  US 
84/285  at  Pojoaque;  south  on  US  84/285  [MP  181  251]  to  the  junction  of  US  84/285  and  NM  599;  [MP 
167.443)  south  on  NM  599  to  the  junction  of  NM  599  and  1-25;  north  on  1-25  to  the  junction  of  1-25  and 
US  285  [MP  290.809,  Exit  290]:  south  on  US  285  through  Clines  Comers,  Encino,  Vaughn,  Roswell 
(along  the  Roswell  Relief  Route)  and  Artesia  to  the  junction  of  US  285  and  US  62/180  [MP  31.180]  in 
Carisbad;  east  on  US  62/180  to  the  WIPP  north  access.  If  and  when  the  Artesia  and  Carisbad  Relief 
Routes  are  available,  they  shall  be  used  instead  of  the  route  through  each  respective  city.  Currently 
posted  "truck  routes"  shall  not  be  used,  except  for  the  Los  Alamos  Truck  Route  as  stated  above. 

Note:  This  designation  is  based  on  18  NMAC  20.9  (Designation  of  Highway  Routes  for  the  Transport  of 
Radioactive  Materials)] 


Restrict  Desig 

01234567891 

ABIMP 
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Radioactive  Hazmat  (RAM)  Routes— Continued 

NM  RAM  Prefen-ed  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

04/30/99 

04/30/99 
04/30/99 

Northem  WIPP  Route 

[From  the  Colorado-New  Mexico  border  [MP  462.124]  south  on  1-25  through  Raton,  Springer  and  1  as 
Vegas  to  the  junction  of  1-25  and  US  285  [283.800,  Exit  290]  near  Santa  Fe;  south  on  US  285  through 
Clines  Comers,  Encino,  Vaughn,  Roswell  (along  the  Roswell  Relief  Route)  [MP  119.930]  and  Artesia  to 
the  junction  of  US  285  and  US  62/180  [MP  31.180]  in  Carisbad;  east  on  us  62/180  to  the  WIPP  north 
access  road  [MP  64.652].  If  and  when  Artesia  and  Carisbad  Relief  Routes  are  available,  they  shall  be 
used  instead  of  the  route  through  each  respective  city.  Cun-ently  posted  "truck  routes"  shall  not  be 
used. 

Note:  This  designation  is  based  on  18  NMAC  20.9  (Designation  of  Highway  Routes  for  the  Transport  of 
Radioactive  Materials)] 

Southem  WIPP  Route 

[From  the  Texas-New  Mexico  border  [MP  0.000]  north  on  US  285  through  Loving  to  the  Junction  on  US 
285  and  US  62/180  [MP  31.180]  in  Carisbad;  east  on  US  62/180  to  the  WIPP  north  access  road  [MP 
64.652].  If  and  when  a  south  Carisbad  Relief  Route  is  available,  it  shall  be  used  instead  of  the  route 
through  the  city.  Currently  posted  "truck  routes"  shall  not  be  used. 

Note:  This  designation  is  based  on  18  NMAC  20.9  (Designation  of  Highway  Routes  for  the  Transport  of 
Radioactive  Materials)] 

Western  WIPP  Route 

[From  the  Arizona-New  Mexico  border  [MP  0.000]  east  on  1-40  through  Gallup,  Thoreau,  Grants,  Albu- 
querque and  Moriarty  to  the  junction  of  1-40  and  US  285  [MP  218.064.  Exit  218]  at  Clines  Comers; 
south  on  US  285  through  Encino,  Vaughn,  Roswell  (along  the  Roswell  Relief  Route)  [MP  119.930]  and 
Artesia  to  the  junction  of  US  285  and  US  62/180  [MP  31.180)  in  Carisbad;  east  on  US  62/180  to  the 
WIPP  north  access  road  [MP  64.652].  If  and  when  Artesia  and  Carisbad  Relief  Routes  are  available, 
they  shall  be  used  instead  of  the  route  through  each  respective  city.  Currently  posted  Iruck  routes" 
shall  not  be  used. 

Note:  This  designation  is  based  on  18  NMAC  20.9  (Designation  of  Highway  Routes  for  the  Transport  of 
Radioactive  Materials)] 

P 

P 
P 

Non-Radioactive  Hazmat  (NRHM)  Routes 

NM  NRHM  Designated  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

02/18/91 
02/18/91 
02/18/91 

Interstate  10  [within  Las  Cruces  city  Limits) 
Interstate  25  [within  Las  Cruces  city  Limits] 
US  70  from  East  City  Limits  [Las  Cruces  near  Organ]  to  Interstate  25 

A 
A 
A 

State:  New  York 

state  Agency: 

POC: 

Address: 

Phone: 
Fax: 

New  Yori<  City  Fire  Dept. 
Lt.  James  Yakimovich 
Bureau  of  Operations 
9  MetroTech  Center 
Brooklyn,  NY  11 201 -.1587 
(718)  999-1060 

FMCSA: 
FMCSA  POC: 
Address: 

Phone: 
Fax: 

NY  FMCSA  Field  Office 
NY  Motor  Camer  State  Director 
Leo  0'  Brien  Federal  BIdg. 
Clinton  &  N.  Peari  St.,  9th  Fl 
Albany,  NY  12207 
(518)  431-4145  x315 

1 
1 

1 

'< 

• 

« 

• 
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Restricted  Routes  For  All  NY  Hazmats 


Designation  Date 


01/06/95 


Route  Description 


City  of  New  York  Hazmat  Restrictions 

[For  shipments  of  Hazardous  Cargo  ttirougtn  the  City  without  pickup  or  delivery  within  the  City,  to  piers, 
airports,  and  shipping  terminals,  hazardous  cargo  transportation  prohibited  by  City,  State,  Federal  law  or 
regulation  shall  not  be  pennitted  to  enter  or  pass  through  New  York  City,  except  where  specifically  au- 
thorized by  authorized  governmental  agencies  and  the  Fire  Commissioner.  Such  shipments  shall  con- 
form to  routes,  times,  and  safety  conditions  specified  by  the  Fire  Commissioner.  (Such  designated 
routes  are  listed  here  in  the  National  Hazardous  Material  Route  Registry) 

Motor  Vehicles  conforming  to  Fire  Department  specifications  and  under  Fire  Department  permit  may  be 
used  to  transport  allowable  Hazardous  Cargo  in  accordance  with  Chapter  4  of  Title  27  Administrative 
Code  and  the  rules  and  regulations  of  the  Fire  Commisskjner  without  conformance  to  the  routing,  time, 
escorts,  and  other  restrictions  and  such  "permitted"  vehicles  must  be  used  for  deliveries  for  storage 
and/or  use  or  for  pickup  in  the  City. 

Hazardous  cargo  shipments  shall  transit  the  City  only  during  non-msh  hours.  Shipments  of  explosives  are 
permitted  only  during  daylight  hours,  except  that  shipments  at  night  may  be  allowed  in  individual  cases 
for  escorted  shipments  as  pursuant  to  Administrative  Code  27-401 9(b).  Times  for  shipments  are  as  fol- 
lows: 

Monday  through  Friday:  For  explosives,  and  prohibited  materials  for  which  specific  permission  has  been 
given  by  Fire  Department:  10:00  A.M.  to  3:00  P.M.  and  7:00  P.M.  to  6:00  A.M.  For  all  other  hazardous 
cargo:  9:00  A.M.  to  4:00  P.M.  and  6:00  P.M.  to  7:00  A.M.  Saturday,  Sunday,  and  Holidays:  As  traffk: 
conditions  permit,  consistent  with  the  rules  and  regulations  of  government  agencies  and/or  authorities 
having  jurisdk^tion.] 


Restrict  Desig 

01234567891 

ABIMP 


NY  NRHM  Designated  Routes 


Designation  Date 


01/06/95 


01/06/95 


Non-Radioactive  Hazmat  (NRHM)  Routes 

NY  NRHM  Restrrcted  Routes 


01/06/95 


Designation  Date 


01/06/95 


Route  Description 


Ventizano  Bridge 

[Contact  the  FDNY  (718)  403-1580  for  more  information.] 


Restrict  Desig 

01234567891 

ABIMP 


1 


01/06/95 


NY  NRHM  Designated  Routes 


Designation  Date 


01/06/95 


01/06/95 


Route  Description 


City  of  New  Yort<  Escort  Rendezvous  Points 

[Escorts  by  a  fully  manned  fire  department  engine  company  shall  be  required  for  all  permitted  Class  "A", 
Class  "B",  and  Class  "C"  exptosives  (over  50  pounds  in  weight)  from  point  of  entry  into  the  City  until  its 
exit  from  the  City  pursuant  to  27-4034(j)  Administrative  Code  of  the  City  of  New  Yori<.  The  fire  commis- 
sioner reserves  the  right  to  require  escorts  for  any  hazardous  cargo  shipment  when  he  deems  nec- 
essary Notification  of  arrival  of  explosives  shipments  shall  be  made  48  hours  in  advance  by  calling  the 
notification  desk  in  the  chief  of  department's  office  (718)  403-1580. 

Shipments  from  Norlh  Shore  Long  Island:  Meet  at  safety  area  of  Westbound  Long  Island  Expressway  (I- 
495)  on  the  right  side  between  Lakeville  Road  and  Little  Neck  Parkway. 

Shipments  from  South  Shore  Long  Island:  Meet  at  northwest  comer  of  intersection  of  Sunrise  Highway 
(State  27)  between  Hook  Creek  Blvd.  and  246th  Street. 

From  Upstate  New  York  or  New  England  via  New  England  Thruway  (1-95):  exit  at  Connors  Street  exit, 
proceed  on  New  England  Thruway  Servrce  Road  to  Connors  Street  to  meet  Fire  Department  escort. 

From  Upstate  New  York  and  New  England  via  New  Yori<  Thruway  (1-87):  exit  into  Sen/ice  Area  of  Major 
Deegan  Expressway  located  tietween  Westchester  County  line  and  the  East  233rd  street  exit  of  the  ex- 
pressway, to  meet  Fire  Department  escort 

From  NJ  via  Goethals,  Bayonne,  Outertridge  Crossing,  and  George  Washington  Bridges:  Meet  at  Adm. 
BIdg— Toll  Plaza 

From  J.F.K.  International  Airport:  Meet  in  front  of  the  Major  Robert  Fitzgerald  Buikjing  i1 1 1  on  the  inbound 
servk:e  road  of  the  Federal  Circle 

From  LaGuardia  Airport:  Meet  at  Marine  Air  Temiinal  P.A.N.Y.N.J.  Police  Building,  entering  at  82nd  Street 
entrance  to  LaGuardia  Airport.]  "^ 

NYC  Route  1 :  From  NJ  to  westem  Westchester  County  and  upstate  New  Yort< 

[George  Washington  Bridge  (upper  level)  to  Washington  Expressway  (without  detour  on  City  streets)  via 
the  Alexander  Hamilton  Bridge  to  the  Major  Deegan  Expressway  to  New  Yori<  Thruway  (1-87). 

Note:  Reverse  routing  permitted.  Rendezvous  with  escort,  if  required] 


Restrict  Desig 

01234567891 

ABIMP 


01/06/95 


B 


01/06/95 


01/06/95 


Route  Description 


NYC  Route  2:  From  NJ  to  eastem  Westchester  County,  upstate  New  Yoric,  and  New  England 

[George  Washington  Bridge  (upper  level)  to  Washington  Expressway  (without  detour  on  City  streets)  via 
the  Alexander  Hamilton  Bridge  directly  to  Cross  Bronx  Expressway  (1-95)  to  Bruckner  Interchange,  con- 
tinue on  Bruckner  Expressway  to  New  England  Thruway  (1-95). 

Note:  Reverse  routing  permitted.  Rendezvous  with  escort  if  required.] 

NYC  Route  3:  From  NJ  to  Nassau  and  Suffolk  Counties 

[NYC  Route  3(1):  George  Washington  Bridge  (upper  level)  via  Washington  Expressway  (without  detour  on 
City  streets)  via  the  Alexander  Hamilton  Bridge  directly  to  Cross  Bronx  Expressway  (1-95),  east  on 
Cross  Bronx  Expressway  (1-95)  to  Throgs  Neck  Bridge,  south  across  Throgs  Neck  Bridge  to  Clearview 
Expressway  (1-295)  to  Long  Island  Expressway,  east  on  Long  Island  Expressway  (1-495)  to  Nassau  and/ 
or  Suffolk  Counties. 

NYC  Route  3(ii):  Use  either  3(ii)A,  3(ii)B,  or  3(ii)C  THEN,  East  on  Staten  Island  Expressway  (1-278)  fo 
Verrazano  Bridge,  cross  upper  level  of  Verrazano  Bridge  to  Brooklyn  Queens  Expressway  (1-278),  then 
east  on  Brooklyn  Queens  Expressway  (1-278)  to  Long  Island  Expressway  (1-495),  then  east  on  Long  Is- 
land Expressway  (1-495)  to  Nassau  and/or  Suffolk  Counties. 

NYC  Route  3(ii)A:  Outerbridge  crossing  to  West  Shore  Expressway,  North  on  West  Shore  Expressway 
(State  440)  to  Staten  Island  Expressway  (1-278) 

NYC  Route  3(ii)B:  Bayonne  Bridge  to  Wiltowbrook  Expressway  (State  440)  south  to  Staten  Island  Ex- 
pressway (1-278) 

NYC  Route  3(ii)C:  Goethals  Bridge  to  Staten  Island  Expressway  (1-278) 

Note:  Reverse  routing  permitted.  Rendezvous  with  escort  if  required.  Hazardous  cargo  requiring  escort 
(i.e.  explosives)  shall  use  route  via  George  Washington  Bridge  only  to  minimize  travel  time  within  tlie 
city  Explosives  are  prohibited  on  Verrazano  Bridge.  ] 

NYC  Route  4:  From  Upstate  NY  or  New  England  to  Nassau  and  Suffolk  Counties 

[NYC  Route  4(i):  New  England  Thruway  (1-95)  (to  Connors  Street  exit  to  meet  escort  if  required),  to  Baick- 
ner  Expressway  (1-95)  to  Throgs  Neck  Expressway  (1-295),  to  Throgs  Neck  Bridge,  to  Clearview  Ex- 
pressway (1-295),  to  Long  Island  Expressway  (1-495),  east  on  Long  Island  Expressway  to  City  Line. 

NYC  Route  4(ii):  New  Yori<  State  Thruway  (1-87)  south  to  Major  Deegan  Expressway  (1-87),  to  Cross 
Bronx  Expressway  (1-95),  east  to  Bruckner  Expressway  (1-278)  to  Throgs  Neck  Bndge,  to  Clearview  Ex- 
pressway (1-295),  to  Long  Island  Expressway  (1-495),  east  on  Long  Island  Expressway  to  City  Line. 

Note  1 :  Reverse  routing  permitted.  Rendezvous  with  escort  if  required.  See  NYC  Route  25  for  alternate 
routes] 

NYC  Route  5:  From  NJ  to  LaGuardia  Airport  via  Goethals  Bridge 

[Goethals  Bridge  to  Staten  Island  Expressway  (1-278)  to  Verrazano  Nan-ows  Bridge  (upper  level)  to  Brook- 
lyn Queens  Expressway  (1-278)  to  Astona  Blvd.  (exit  39).  east  to  82nd  Street  then  north  on  82nd  Street 
to  LaGuardia  Airport. 

Note:  Reverse  routing  permitted.  Rendezvous  with  escort  if  required.  Explosives  prohibited  on  Verrazano 
Bridge] 

NYC  Route  6:  From  NJ  to  LaGuardia  Airport  via  Outertxidge  Crossing 

[OutertDridge  Crossing  to  West  Shore  Expressway  (State  440)  to  Staten  Island  Expressway  (1-278)  east  to 
Verrazano  Narrows  Bridge  (upper  level)  to  Brooklyn  Queens  Expressway  (1-278)  to  Astoria  Blvd.  (exit 
39),  east  to  82nd  Street  then  north  on  82nd  Street  to  LaGuardia  Airport. 

Note:  Reverse  routing  permitted.  Rendezvous  with  escort  if  required.  Explosives  prohibited  on  Ven-azano 
Bridge] 

NYC  Route  7:  From  NJ  to  LaGuardia  Airport  via  George  Washington  Bridge 

[George  Washington  Bridge  (upper  level)  via  Washington  Expressway  (without  detour  on  City  streets)  via 
the  Alexander  Hamilton  Bridge  directly  to  Cross  Bronx  Expressway  (1-95),  east  on  Cross  Bronx  Ex- 
pressway (1-95)  to  Throgs  Neck  Bridge,  south  across  Throgs  Neck  Bridge  to  Clearview  Expressway  (I- 
•295)  to  Long  Island  Expressway  (1-495),  west  on  L.l.E.  (1-495)  to  Van  Wyck  Expressway  (1-678),  north 
on  Van  Wyck  Expressway  (1-678)  to  Northem  Blvd.  (25A),  west  on  Northern  Blvd.  to  Astoria  Blvd.  West 
on  Astoria  Blvd  to  82nd  Street,  north  on  82nd  Street  to  LaGuardia  Airport. 

Note:  See  NYC  Route  25  for  alternate  routes.  Rendezvous  with  escort  if  required.  Reverse  routing  per- 
mitted] 

NYC  Route  8:  From  Long  Island  to  LaGuardia  Airport 

[NYC  Route  8(i):  Long  Island  Expressway  (1-495)  West  to  Van  Wyck  Expressway  (1-678),  North  to  North- 
em  Blvd.  (25-A),  West  to  Astoria  Blvd  ,  Astoria  Blvd.  to  82nd  Street,  North  on  82nd  Street  to  LaGuardia 
Airport 

NYC  Route  8(ii):  Long  Island  Expressway  (1-495)  West  to  Brooklyn  Queens  Expressway  (1-278)  East  to 
Astoria  Blvd.  (Exit  39)  East  to  82nd  Street,  North  on  82nd  to  LaGuardia  Airport 

NYC  Route  8(iii);  West  on  Sunrise  Highway  (State  27)  to  North  Conduit  Blvd.  to  Van  Wyck  Expressway  (I- 
678),  North  on  Van  Wyck  Expressway  (1-678)  to  Northem  Blvd.  (25-A),  West  to  Astoria  Blvd  ,  Astoria 
Blvd.  to  82nd  Street,  North  on  82nd  Street  to  LaGuardia 

Airport 

NYC  Route  8(iv):  West  on  Sunrise  Highway  (State  27)  to  North  Conduit  Blvd.  to  Van  Wyck  Expressway  (I- 
678),  North  on  Van  Wyck  Expressway  (1-678)  to  Long  Island  Expressway  (1-495),  West  to  Brooklyn 
Queens  Expressway  (1-278),  East  to  /Vstoria  Blvd.  (Exit  39),  East  to  82nd  Street,  North  on  82nd  Street 
to  LaGuardia  Airport 

Note:  Rendezvous  for  escort  if  required  Reverse  routing  permitted.] 


Restnd  Desig 

01234567891 

ABIMP 


75798 


Federal  Register/ Vol.  65,  No.  233 /Monday,  December  4,  2000/Notices 


Federal  Register / Vol.  65,  No.  233 /Monday,  December  4,  2000/Notices 


75799 


NY  NRHM  Designated  Roirtes 


NY  NRHM  Designated  Routes 


Designation  Date 
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Route  Description 


NYC  Route  9:  From  New  England  or  upper  New  York  State  to  LaGuardia  Airport 

[NYC  Route  9(i):  New  England  Thmway  (1-95)  south  (to  Connors  Street  exit  to  meet  escort,  if  required),  to 
Bruckner  Expressway  (1-95)  to  Throgs  Neck  Expressway  (1-295),  via  Throgs  Neck  Bridge  to  Clearview 
Expressway  (1-295)  to  Long  Island  Expressway  (1-495),  west  to  Brooklyn  Queens  Expressway  (1-278) 
east,  to  Astoria  Blvd.  (exit  39),  east  to  82nd  Street,  then  north  on  82nd  Street  to  LaGuardia  /Virport 

NYC  Route  9(ii):  New  Yori<  State  Thruway  (1-87)  south  to  Major  Deegan  Expressway  (1-87)  to  Cross  Bronx 
Expressway  (1-95)  east  to  Bruckner  Expressway  (1-278)  to  Throgs  Neck  Bridge,  to  Clearview  Express- 
way (1-295),  to  Long  Island  Expressway  (1-495)  west,  to  Brooklyn  Queens  Expressway  (1-278)  east,  to 
Astoria  Blvd.  (Exit  39),  east  to  82nd  Street,  then  north  on  82nd  Street  to  LaGuardia  Airport 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  See  NYC  Route  25  for  alternate 
routes.] 

NYC  Route  10:  From  New  Jersey  to  J.F.K.  International  Airport  via  Goethals  Bridge 

[From  New  Jersey  via  Goethals  Bridge  to  Staten  Island  Expressway  (1-278)  to  Ven-azano-Narrows  Bridge 
(upper  level),  Brooklyn  Queens  Expressway  (1-278)  east  to  Long  Island  Expressway  (1-495),  east  to  Van 
Wyck  Expressway  (1-678),  south  on  Van  Wyck  Expressway  (1-678)  to  J.F.K.  International  Airport 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  Explosives  prohibited  on  Verrazano 
Bridge.] 

NYC  Route  11:  From  New  Jersey  to  J.F.K.  Intemational  Airport  via  Outerbridge  Crossing 

[From  New  Jersey  via  Outerbridge  Crossing  to  West  Shore  Expressway  (State  440)  to  Staten  Island  Ex- 
pressway (1-278)  to  Ven-azano-Nan-ows  Bridge  (upper  level),  to  Brooklyn  Queens  Expressway  east  (I- 
278)  to  Long  Island  Expressway  (1-495),  East  on  Long  Island  Expressway  (1-495)  to  Van  Wyck  Express- 
way (1-678),  South  on  Van  Wyck  Expressway  (1-678)  to  J.F.K  Intemational  Airport 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  Explosives  prohibited  on  Verrazano 
Bridge] 

NYC  Route  12:  From  New  Jersey  to  J.F.K.  Intemational  Airport  via  George  Washington  Bridge  (upper 
level) 

[From  New  Jersey  via  George  Washington  Bridge  (upper  level),  via  Washington  Expressway  (without  de- 
touring  onto  City  streets)  via  the  Alexander  Hamilton  Bridge  directly  to  Cross  Bronx  Expressway  (1-95), 
east  on  Cross  Bronx  Expressway  (1-95),  to  Throgs  Neck  Bridge,  south  across  Throgs  Neck  Bridge  to 
Cleanflew  Expressway  (1-295)  to  Long  Island  Expressway  (1-495),  west  to  Van  Wyck  Expressway  (I- 
678),  south  on  Van  Wyck  Expressway  (1-678)  to  J.F.K.  Intemational  Airport 

Note:  Rendezvous  with  escort  if  required  Reverse  routing  pemiitted.  See  NYC  Route  25  for  alternate 
routes.] 

NYC  Route  13:  From  New  England  and  upper  New  Yort<  State  to  J.F.K.  International  Airport 

(NYC  Route  13(i):  New  England  Thmway  (1-95),  south  (to  Connors  Street  exit  to  meet  escort,  if  required) 
to  Bruckner  Expressway  (1-95),  to  Throgs  Neck  Expressway  (1-295),  via  Throgs  Neck  Bridge  to 
Clearview  Expressway  (1-295),  to  Long  Island  Expressway  (1-495)  west  on  Long  Island  Expressway  (I- 
495)  to  Van  Wyck  Expressway  (1-678),  south  on  Van  Wyck  Expressway  (1-678),  to  J.F.K.  Intemational 
Airport 

NYC  Route  13(ii):  New  Yort<  State  Thmway  (1-87)  south  to  Major  Deegan  Expressway  (1-87)  to  Cross 
Bronx  Expressway  (1-95),  east  to  Bmckner  Expressway  (1-278)  to  Throgs  Neck  Bridge,  to  Clearview  Ex- 
pressway (1-295)  to  L.I.  Expressway  (1-495)  west  to  Van  Wyck  Expressway  (1-678),  south  on  Van  Wyck 
Expressway  (1-678)  to  J.F.K.  Airport 

Note:  Rendezvous  with  escort  if  required  Reverse  routing  pemnitted.  See  NYC  Route  25  for  altemate 
routes] 

NYC  Route  14:  From  Long  Island  to  J.F.K.  Intemational  Airport 

[NYC  Route  14(1):  West  on  Long  Island  Expressway  (1-495)  to  Van  Wyck  Expressway  (1-676),  south  on 
Van  Wyck  Expressway  (1-678)  to  J.F.K.  Intemational  Airport 

NYC  Route  14(ii):  West  on  Sunrise  Highway  (State  27)  to  North  Conduit  Blvd.  to  Van  Wyck  Expressway 
(1-678),  south  on  Van  Wyck  Expressway  (1-678)  to  J.F.K.  Intemational  Airport 

NYC  Route  14(ii):  West  on  Sunrise  Highway  (State  27)  to  North  Conduit  Blvd.  to  Rockaway  Blvd.,  or 
150th  Street,  to  J.F.K.  Intemational  Airport 

Note:  Rendezvous  with  escort  if  required  Reverse  routing  permitted] 

NYC  Route  1 5:  From  New  Jersey  to  Staten  Island  Piers 

[NYC  Route  15(i):  From  New  Jersey  via  Bayonne  Bridge  Plaza  via  Willowbrook  Expressway  (State  440)  to 
Staten  Island  Expressway  (1-278).  west  on  Staten  Island  Expressway  to  Western  Avenue,  north  on 
Westem  Avenue  to  Richmond  Terrace,  east  on  Richmond  Terrace  to  Northside  Piers,  or  Staten  IsIewkJ 
Expressway,  east  to  Bay  Street  Exit,  then  local  streets  to  east  side  piers 

NYC  Route  15(ii):  From  Goethals  Bridge  Plaza  via  Staten  Island  Expressway  (1-278)  to  Forest  Avenue, 
north  on  Forest  Avenue  to  Goethals  Road  North,  west  on  Goethals  Road  North  to  Western  Avenue, 
north  on  Westem  Avenue  to  Northside  Piers,  or  Staten  Island  Expressway  east  to  Bay  Street  exit,  then 
local  streets  to  east  side  piers 

NYC  Route  15(iii):  From  Outertjridge  Crossing  via  West  Shore  Expressway  (State  440)  and  Staten  Island 
Expressway  (1-278),  west  on  Staten  Island  Expressway  to  Westem  Avenue,  north  on  Westem  Avenue 
to  Richmond  Terrace,  then  local  streets  for  Northside  piers,  or  Staten  Island  Expressway  east  to  Bay 
Street  exit,  then  local  streets  to  east  side  piers 

Note:  Rendezvous  with  escort  if  required  Reverse  routing  permitted] 
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NYC  Route  16:  From  New  Jersey  to  Brooklyn  Piers 

[NYC  Route  16(i):  From  Bayonne  Bridge,  south  via  Willowbrook  Expressway  (State  440)  to  Staten  Island 
Expressway  (1-278),  east  to  Verrazano-Nan^ows  Bridge  (upper  level)  to  Brooklyn  Queens  Expressway  (I- 
278),  east  on  Brooklyn  Queens  Expressway  (1-278),  east  on  Brooklyn  Queens  Expressway  (1-278)  to 
nearest  exit  to  location  of  pier  then  local  streets  to  pier 

NYC  Route  16(ii):  From  New  Jersey  via  Goethals  Bridge  to  Staten  Island  Expressway  (1-278)  to 
Verrazano-Narrows  Bridge  (upper  level),  to  Brooklyn  Queens  Expressway  (1-278),  east  on  Brooklyn 
Queens  Expressway  (1-278)  to  nearest  exit  to  location  of  pier  then  local  streets  to  pier 

NYC  Route  16(iii):  >From  New  Jersey  via  Outerbridge  Crossing  to  West  Shore  Expressway  (State  440)  to 
Staten  Island  Expressway  (1-278)  to  Verrazano-Nan-ows  Bridge  (upper  level)  .  to  Brooklyn  Queens  Ex- 
pressway (1-278),  east  on  Brooklyn  Queens  Expressway  (1-278)  to  nearest  exit  to  location  of  pier.  kx»l 
streets  to  pier 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  Explosives  prohibited  on  Verrazano 
Bridge] 

NYC  Route  17(1):  From  New  Jersey  to  Manhattan  Piers  via  George  Washington  Bridge 

[NYC  Route  17(i):  From  New  Jersey  via  George  Washington  Bridge  (upper  level),  exit  at  178th  Street  and 
Fort  Washington  Avenue,  east  on  178th  Street  to  Amsterdam  Avenue,  south  on  Amsterdam  Avenue  to 
Cathedral  Pari<way  (110th  Street),  east  on  110th  Street  to  Columbus  Avenue,  south  on  Columbus  Ave- 
nue to  west  57th  Street,  west  on  57th  Street  to  1 1th  Avenue,  south  on  1 1th  Avenue  to  55th  Street,  west 
on  55th  Street  to  12th  Avenue,  12th  Avenue  north  or  south  to  pier  tocation. 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  pemiitted.  In  area  of  12th  Street,  12th  Avenue 
becomes  West  Street.] 

NYC  Route  17(ii)A  and  17(ii)B:  From  New  Jersey  to  Manhattan  Piers  via  Lincoln  Tunnel 

[NYC  Route  17(ii)A:  Lincoln  Tunnel  to  west  side  piers  north  of  Lincoln  Tunnel:  From  Lincoln  Tunnel,  exit 
at  Dyer  Avenue  (40th  Street)  north  on  Dyer  Avenue  to  41st  Street,  west  (left)  on  41st  Street,  to  12th  Av- 
enue (right  tum  at  12th  Avenue  adjacent  to  elevated  stmcture  of  West  Side  Highway,  continue  north  on 
12th  Avenue  to  piers. 

Retum  route  17(ii)A:  Return  route  to  Lincoln  Tunnel:  South  on  12th  Avenue  (at  43rd  Street,  move  to  left 
traffic  lane  to  exit  at  42nd  Street),  east  (left  tum)  at  42nd  Street  on  block  to  11th  Avenue,  tum  south 
(right)  at  11th  Avenue,  continue  south  on  11th  Avenue  for  two  blocks  (foltow  signs  to  Lincoln  Tunnel)  , 
east  (left)  on  40th  Street  to  Lincoln  Tunnel  entrance  at  Galvin  Avenue. 

NYC  Route  17(ii)B:  Lincoln  Tunnel  to  west  side  piers  south  of  Lincoln  Tunnel:  From  Lincoln  Tunnel  exit  at 
Dyer  Avenue  (40th  Street)  north  on  Dyer  Avenue  to  41st  Street,  vi«st  (left)  on  41st  Street  to  12th  Ave- 
nue, south  (left)  on  12th  Avenue  (under  elevated  stmcture  of  West  Ssje  Highway  to  southbound  traffic 
lane  of  12th  Avenue)  continue  south  on  12th  Avenue  and/or  West  Street  to  piers. 

Retum  route  17(ii)B:  Retum  route  to  Lincoln  Tunnel:  North  on  West  Street  to  12th  Avenue,  north  on  12th 
Avenue  to  40th  Street,  east  on  40th  Street  across  11th  Avenue  to  Galvin  Avenue  entrance  to  Lincoln 
Tunnel. 

Note:  In  area  of  1 2th  Street,  1 2th  Avenue  becomes  West  Street.] 

NYC  Route  1 7(ii)C  and  1 7(ii)D:  From  New  Jersey  to  Manhattan  Piers  via  Holland  Tunr>el 

[NYC  Route  17(ii)C:  Holland  Tunnel  to  west  side  piers  north  of  Holland  Tunnel:  Exit  from  Holland  Tunnel 
at  Hudson  Street,  north  (right  tum)  on  Hudson  Street  to  Canal  Street,  west  (left  tum)  on  Canal  Street  to 
West  Street,  north  (right  tum)  on  West  Street,  continue  north  on  West  Street  and/or  12th  Avenue,  to 
piers. 

Retum  route  17(ii)C:  Retum  route  to  Holland  Tunnel:  South  on  12th  Avenue  and  continue  south  on  West 
Street  to  Canal  Street,  east  (left  tum)  on  Canal  Street  to  Hudson  Street,  then  north  (left  tum)  at  Hudson 
Street  to  Holland  Tunnel  entrance. 

NYC  Route  17(ii)D:  Holland  Tunnel  to  west  side  piers  south  of  Holland  Tunnel:  Exit  from  Holland  Tunnel 
!it  Hudson  Street  north  (right  tum)  on  Hudson  Street  to  Canal  Street,  west  (left  tum)  on  Canal  Street  to 
West  Street,  north  (right  tum)  on  West  Street  to  west  Houston  Street,  make  "U"  tum  from  north  bound 
traffic  lane  under  elevated  West  Side  Highway  to  south  bound  traffk:  lane  of  West  Street,  continue  south 
on  West  Street  to  piers. 

Retum  route  17(ii)D:  North  on  West  Street  to  Canal  Street,  east  (right  tum)  on  Canal  Street  to  Hudson 
Street,  then  north  (left  tum)  on  Hudson  Street  to  Holland  Tunnel  entrance. 

Note:  In  area  of  12th  Street,  12th  Avenue  tiecomes  West  Street.  ] 

NYC  Route  17(ii)E:  From  New  Jersey,  via  George  Washington  Bridge,  Lincoln  or  Holland  Tunnels  to  tower 
east  side  (East  River)  piers 

[Utilize  routes  17(ii)A  through  17(ii)D,  continue  south  on  12th  Avenue  or  West  Street,  south  on  West 
Street  to  Battery  Park  Underpass  (head  room  12'  11"),  enter  Battery  Part<  Underpass  and  exit  on  South 
Street,  continue  north  on  South  Street  and/or  marginal  street  under  elevated  FDR.  Drive  to  locatton  of 
pier 

Retum  route:  Proceed  south  on  marginal  street  under  elevated  FDR.  Drive  and/or  South  Street  to  Bat- 
tery Park  Underpass,  enter  Battery  Park  Underpass  and  exit  on  West  Street,  proceed  north  on  West 
Street  and/or  12th  Avenue,  continue  as  per  routes  17{ii)A  through  17(ii)D  to  Lincoln  and  Holland  Tun- 
nels respectively,  and,  for  George  Washington  Bridge,  proceed  north  on  12th  Avenue  to  57th  Street, 
east  on  57th  Street  to  Amsterdam  Avenue,  north  on  Amsterdam  Avenue  to  1 79th  Street,  west  on  1 79th 
Street  to  George  Washington  Bridge. 

Note:  Rendezvous  with  escort  if  required.  In  area  of  12th  Street,  12th  Avenue  becomes  West  Street.  ] 
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NYC  Route  18(1):  From  New  England  to  Manhattan  piers 

(South  on  New  England  Thruway  (1-95)  (to  Connors  Street  exit  to  meet  escort  if  required),  to  Bruckner  Ex- 
pressway (1-278),  to  Willis  Avenue  and  Third  Avenue  exit  on  135th  Street,  west  on  135th  Street  Third 
Avenue,  south  on  Third  Avenue  across  3rd  Avenue  Bridge  to  129th  Street,  east  on  129th  Street  to  Sec- 
ond Avenue,  south  on  Second  Avenue  to  East  125th  Street. 

Return  route:  From  Manhattan  Piers  to  upstate  New  Yori<,  Westchester  County,  and  New  England.  Re- 
verse route  18  (ii)  to  12th  Avenue,  north  to  West  57th  Street,  then  east  on  West  57th  Street  to  Amster- 
dam Avenue,  north  on  Amsterdam  Avenue  to  125fh  Street,  east  to  1st  Avenue,  north  on  1st  Avenue  to 
Willis  Avenue  Bridge,  across  Willis  Avenue  Bridge  to  Bruckner  Blvd.,  Bnjckner  Blvd.  to  138th  Street  en- 
trance to  Bruckner  Expressway  (1-278),  east  and  north  on  Bruckner  Expressway  (1-278)  to  New  England 
Thruway  (1-95),  then  New  England  Thruway  (1-95)  north  to  City  line. 

Note:  Rendezvous  with  escort  if  required.] 

NYC  Route  18(ii):  From  Westchester  County  or  upstate  New  Yori<  to  Manhattan  piers 

[Uew  Yori<  Thruway  (1-87),  south  to  Major  Deegan  Expressway  (1-87),  Major  Deegan  Expressway,  (1-87) 
south  to  138th  Street  exit,  service  road  to  Third  Avenue,  south  on  3rd  Avenue,  across  3rd  Avenue 
Bridge  to  east  129th  Street,  east  on  129th  Street  to  Second  Avenue,  south  on  Second  Avenue  to  east 
125th  Street.  Then,  west  on  125th  Street  to  Amsterdam  Avenue,  south  on  Amsterdam  Avenue  to  Ca- 
thedral Pari<way  (110th  Street)  east  on  110th  Street  to  Columbus  Avenue,  south  on  Columbus  Avenue 
to  west  57th  Street,  west  on  57th  Street  to  11th  Avenue,  south  on  11th  Avenue  to  west  55th  Street, 
west  on  west  55th  Street  to  12th  Avenue  north  or  south  to  pier  location.  For  lower  East  River  piers,  con- 
tinue south  on  12th  Avenue  to  West  Street,  south  on  West  Street  around  Battery  Pari<  (do  not  use  Bat- 
tery Under-Pass)  to  South  Street,  north  on  marginal  streets  under  the  elevated  F.D.R.  Drive  to  location 
of  pier. 

Return  route:  Reverse  route  18(ii)  to  12th  Avenue,  then  north  to  West  57th  Street,  then  east  on  west  57th 
Street  to  Amsterdam  Avenue,  north  on  Amsterdam  Avenue  to  125th  Street,  east  on  125th  Street  to  1st 
Avenue,  north  on  1st  Avenue  to  Willis  Avenue  Bridge,  across  Willis  Avenue  Bridge,  Willis  Avenue  to 
Major  Deegan  Expressway  (1-87),  Major  Deegan  Expressway  north  to  New  York  Thmway  (1-87),  then 
north  to  City  line. 

Note:  Rendezvous  with  escort  if  required.] 

NYC  Route  19:  From  New  England,  upper  New  Yort<  State  and  Westchester  County  to  Staten  Island  Piers 

[NYC  Route  19(i):  South  on  New  England  Thmway  (1-95)  (to  Connors  Street  exit  to  meet  escort  if  re- 
quired) to  Bmckner  Expressway  (1-95)  to  Throgs  Neck  Expressway  (1-295)  via  Throgs  Neck  Bridge  to 
Clearview  Expressway  (1-295)  to  Long  Island  Expressway  (1-495),  west  on  Long  Island  Expressway  (I- 
495)  to  Brooklyn  Queens  Expressway  (1-278),  west  to  Ven-azano-Nanows  Bridge  (upper  level)  to  Staten 
Island  Expressway  (1-278)  to  Bay  Street  exit  for  eastside  piers,  or  west  to  Westem  Avenue,  north  to 
Richmond  Terrace,  then  local  streets  to  northside  piers. 

NYC  Route  19(ii):  New  Yori<  State  Thmway  (1-87)  south  to  Major  Deegan  Expressway  (1-87)  (exit  into 
"sen/rce  area"  of  Expressway,  located  between  Westchester  County  line  and  east  233rd  Street  exit  of 
the  Expressway,  to  rendezvous  with  escort.  If  required)  to  Cross  Bronx  Expressway  (1-95),  east  on 
Cross  Bronx  Expressway  (1-95)  to  Throgs  Neck  Bridge,  to  Clean/iew  Expressway  (1-295)  to  Long  Island 
Expressway  (1-495).  west  to  Brooklyn  Queens  Expressway  (1-279),  west  to  Ven-azano-Narrows  Bridge 
(upper  level),  to  Staten  Island  Expressway  (1-278)  ,  exit  at  Bay  Street  for  eastside  piers,  or  continue  on 
Staten  Island  Expressway  (1-278)  to  Westem  Avenue,  north  on  westem  Avenue  to  Richmond  Terrace, 
then  local  streets  to  northside  piers. 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  pemfiitted.  Explosives  prohibited  on  Verrazano 
Bridge.] 

NYC  Route  20:  From  New  England,  Westchester  County  and  upstate  New  Yort<  to  Brooklyn  piers 

[NYC  Route  20(i):  South  on  New  England  Thmway  (1-95)  (to  Connors  Street  exit  to  meet  escort  if  re- 
quired) to  Bmckner  Expressway  (1-95)  to  Throgs  Neck  Expressway  (1-295)  via  Throgs  Neck  Bridge  to 
Clean^ew  Expressway  (1-295),  to  Long  Island  Expressway  (1-495),  west  on  Long  Island  Expressway  (I- 
495)  to  Brooklyn  Queens  Expressway  (1-278)  west  on  Brooklyn  Queens  Expressway  (1-278)  to  nearest 
exit  to  pier  location.  Route  from  nearest  expressway  exit  to  pier  via  local  streets 

NYC  Route  20(ii):  From  New  Yoric  State  Thmway  (1-87),  south  to  Major  Deegan  Expressway  (1-87)  ,  (exit 
into  "service  area"  of  expressway,  located  between  Westchester  County  line  and  east  233rd  Street  exit 
of  the  Expressway,  to  rendezvous  with  escort,  if  required)  to  Cross  Bronx  Expressway  (1-95),  east  on 
Cross  Bronx  Expressway  (1-95)  to  Throgs  Neck  Bridge,  south  to  Clean/iew  Expressway  (1-295),  to  Long 
Island  Expressway,  west  on  Long  Island  Expressway  (1-495)  to  Brooklyn  Queens  Expressway,  west  on 
Brooklyn  Queens  Expressway  (1-278)  to  nearest  exit  to  pier  location,  then  via  local  streets  to  pier. 

Note;  Rendezvous  with  escort  if  required.  Reverse  routing  permitted] 


Restrict  Desig 

01234567891 

ABIMP 


Designation  Date 


01/06/95 


01/06/95 


.01/06/95 


01/06/95 


01/06/95 


01/06/95 


01/06/95 


Route  Description 


Restrict  Destg 

01234567891 

ABIMP 


NYC  Route  21 :  From  Long  Island  (Nassau  or  Suffolk)  to  Brooklyn  and  Staten  Island  piers 

[Long  Island  Expressway  (1-495)  west  to  Brooklyn  Queens  Expressway  (1-278)  ,  then  west  on  Brooklyn 
Queens  Expressway  (1-278),  then  either: 

NYC  Route  21(i)A:  Continue  to  nearest  exit  for  Brooklyn  piers  location 

NYC  Route  21(i)B:  Continue  west  on  Brooklyn  Queens  Expressway  (1-278)  to  Verrazano  Bridge  (upper 
level),  cross  bridge  to  Staten  Island  Expressway  (1-278).  exit  at  Bay  Street  for  Staten  Island  eastside 
piers  (utilizing  local  streets)  ,  or  continue  west  on  Staten  Island  Expressway  (1-278)  to  Westem  Avenue, 
north  on  Westem  Avenue  to  Rrchmond  Terrace,  then  local  streets  for  northside  Staten  Island  piers 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  Explosives  prohibited  on  Verrazano 
Bridge] 

NYC  Route  22:  From  Long  Island  (Nassau  or  Suffolk)  to  Manhattan  piers 

[East  on  Long  Island  Expressway  (1-495)  to  Clearview  Expressway  (1-295),  north  on  Clearview  Express- 
way (1-295)  across  Throgs  Neck  Bridge  to  Bmckner  Expressway  (1-278),  west  on  Bruckner  Expressway 
(1-278)  continuing  as  per  NYC  route  18(i)  and  18(ii)  to  Manhattan  piers. 

Retum  routing:  From  Manhattan  piers  to  Long  Island.  Use  return  route  for  18(i)  to  Bruckner  Expressway 
(1-278),  east  on  Bruckner  Expressway  (1-278)  to  Throgs  Neck  Expressway  (1-295)  south  on  Throgs  Neck 
Expressway  (1-295),  over  Throgs  Neck  Bridge,  south  on  Clearview  Expressway  (1-295)  to  Long  island 
Expressway  (1-495),  then  east  on  Long  Island  Expressway  (1-495)  to  Nassau  and  Suffolk  Counties. 

Note:  Rendezvous  with  escort  if  required] 

NYC  Route  23(i):  From  New  Jersey  to  Howland  Hook  Truck  Terminal,  Staten  Island 

[NYC  Route  23(i)A:  From  New  Jersey  via  Bayonne  Bridge  Plaza  via  Wiltowbrook  Expressway  (State  440) 
south  to  Staten  Island  Expressway  (1-278),  north  on  Westem  Avenue,  east  to  Howland  Hook  Terminal. 

NYC  Route  23(i)B:  From  New  Jersey  via  Outerbridge  Crossing,  north  on  West  Shore  Expressway  (State 
440)  to  Staten  Island  Expressway  (1-278).  west  on  Staten  Island  Expressway  (1-278)  to  Westem  Ave- 
nue, north  on  Westem  Avenue,  east  to  Howland  Hook  Terminal. 

NYC  Route  23(i)C:  From  New  Jersey  via  Goethals  Bridge  to  Staten  Island  Expressway  (1-278)  to  Forest 
Avenue,  north  on  Forest  Avenue  to  Goethals  Road  North,  west  on  Goethals  Road  North  to  Westem  Av- 
enue, north  on  Western  Avenue,  then  east  to  Howland  Hook  Terminal. 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  pemnitted.] 

NYC  Route  23(ii):  From  New  England,  upper  New  Yori<  State  and  Westchester  County  to  Howland  Hook 
Tmck  Terminal,  Staten  Island 

[Use  routes  1 9(i)  and  1 9(ii)  except  that  entrance  to  Howland  Hook  Terminal  is  east  from  Westem  Avenue. 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  Explosives  prohibited  on  Verrazano 
Bridge.  ] 

NYC  Route  23(iii):  From  Nassau  County  and  Suffolk  County  to  Howland  Hook  Truck  Terminal,  Staten  Is- 
land 

[West  on  Long  Island  Expressway  (1-495)  to  Brooklyn  Queens  Expressway  (1-278),  then  west  on  Brooklyn 
Queens  Expressway  (1-278)  to  Verrazano  Bridge,  cross  upper  level  of  Ven-azano  Bridge,  then  west  on 
Staten  Island  Expressway  (1-278)  to  Westem  Avenue,  north  on  Westem  Avenue,  then  east  to  Howland 
Hook  Terminal. 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.  Explosives  prohit)ited  on  Verrazano 
Bridge.) 

NYC  Route  23(iv):  From  Airports  to  Howland  Hook  Truck  Terminal,  Staten  Island 

[NYC  Route  23(iv)A:  From  J.  F.  Kennedy  Airport,  north  on  Van  Wyck  Expressway  (1-678)  to  Long  Island 
Expressway  (1-495),  then  west  on  Long  Island  Expressway  continuing  as  per  route  23(iii). 

NYC  Route  23(iv)B:  From  LaGuardia  Airport,  south  on  82nd  Street  to  Astoria  Blvd.,  west  on  Astoria  Bou- 
levard to  Brooklyn  Queens  Expressway  (1-278),  then  west  on  Brooklyn  Queens  Expressway  (1-278), 
continuing  as  per  route  23(iii) 

Note:  Rendezvous  with  escort  if  required  Reverse  routing  permitted.  Explosives  prohibited  on  Verrazano 
Bridge.  ] 

NYC  Route  24:  Truck  and  Railroad  Terminal  in  Bushwick  area,  Brooklyn  and  Maspeth  area.  Queens 

[Utilize  routes  3(i)  or  3(ii)  from  New  Jersey,  4(1)  or  4(ii)  from  upstate  New  Yori<,  New  England  or  West- 
chester County,  C-3  Island  Expressway  (1-495),  then  Long  Island  Expressway  (1-495)  to  Grand  Avenue 
exit  (westbound)  or  Maurice  Ave.  exit  (eastbound),  then  to  Grand  Avenue  (and  Grand  Street),  east  or 
west  as  required. 

Note:  Rendezvous  with  escort  if  required.  Reverse  routing  permitted.) 
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NY  NRHM  Designated  Routes 


Designation  Date 


01/06/95 


Route  Description 


NYC  Route  25:  Alternate  hazmat  routes  in  lieu  of  the  Tfirogs  Neck  Bridge 

[For  vehicles  not  canying  explosives,  alternate  routes  utilizing  the  Whitestone  Bndge  or  the  Triboro  Bridge 
may  be  used  in  lieu  of  the  Throgs  Neck  Bridge  specified  in  Routes  4(ii),  7(i),  9(ii),  12(i),  13(ii),  19(ii),  and 
20(ii),  as  follows: 

NYC  Route  25(i):  Cross  Bronx  Expressway  (1-95)  to  Hutchinson  River  Pari<way,  south  on  Hutchinson 
River  Partway  over  Whitestone  Bridge,  and  continue  south  on  Whitestone  Expressway  (1-678)— THEN 
either 

NYC  Route  25(i)A:  to  Astoria  Blvd.,  west  on  Astoria  Blvd.  to  82nd  Street,  nortti  on  82nd  Street  to 
LaGuardia  Airport. 

NYC  Route  25(i)B:  to  Van  Wyck  Expressway  (1-678),  south  on  Van  Wyck  Express  way  (1-676)  to  J.F.  Ken- 
nedy Airport. 

NYC  Route  25(i)C:  to  Van  Wyck  Expressway  (1-678),  south  to  Long  Island  Expressway  (1-495),  west  on 
Long  Island  Expressway  (1-495)  to  Brooklyn  Queens  Expressway  (1-278),  west  on  Brooklyn  Queens  Ex- 
pressway (1-278)  to  Brooklyn  or  Staten  Island  piers  as  per  routes  (19)  or  (20). 

NYC  Route  25(ii):  South  on  Major  Deegan  Expressway  (1-87)  from  Cross  Bronx  Expressway  or  Upstate 
New  Yori<,  to  Triboro  Bridge,  across  Triboro  Bridge  to  Queens,  exit  and  proceed  east  on  Astoria  Blvd  — 
THEN  either: 

NYC  Route  25(ii)A:  to  82nd  Street,  north  on  82nd  Street  to  LaGuardia  Airport. 

NYC  Route  25(ii)B:  to  Brooklyn  Queens  Expressway  (1-278),  west  on  Brooklyn  Queens  Expressway  (I- 
278)  to  Long  Island  Expressway  (1-495),  east  on  Long  Island  Expressway  (1-495)  to  Van  Wyck  Express- 
way (1-678),  south  on  Van  Wyck  Expressway  (1-678)  to  J.F.K.  Airport. 

NYC  Route  25(ii)C:  to  Brooklyn  Queens  Expressway  (1-278),  west  on  Brooklyn  Queens  Expressway  (I- 
278)  to  Brooklyn  or  Staten  Island  Piers  as  per  routes  (19)  or  (20). 

I^Jote:  Ftondezvous  with  escort  if  required.  Reverse  routing  permitted.] 


Restrict  Desig 

0123456789i 

ABIMP 


State:  North  Carolina 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


NC  Dept.  of  Transportation 
Opt.  George  Gray 
Transportation  Building,  DMV 
1  S  Wilmington  St.,  BOX  25201 
Raleigh,  NC  27611-5201 
919-861-3186 
919-715-3988 


FMCSA: 

NC  FMCSA  Field  Office 

FMCSA  POC: 

NC  Motor  Carrier  State  Director 

Address: 

310  New  Bern  Ave. 

Suite  468 

Raleigh,  NC  27601 

Phone. 

(919)  856-4378 

Fax: 

No  Routes  Designated  as  of  11/14/00 


State:  North  Dakota 


State  Agency: 

NDDOT 

FMCSA: 

ND  FMCSA  Field  Office 

POC: 

Jeny  Homer 

FMCSA  POC: 

ND  Motor  earner  State  Director 

Address: 

608  East  Blvd.  Ave. 

Address: 

1471  Interstate  Loop 

Bismarck,  ND  58505 

Bismarck,  ND  58501-0567 

Phone: 

(701)-328-4443 

Phone: 

(701)250-4346 

Fax: 

(701)-328-4623 

Fax: 

No  Routes  Designated  as  of  11/14/00 

State 

Ohio 

State  Agency: 

Public  Utilities  Comm  of  OH 

FMCSA: 

OH  FMCSA  Field  Office 

POC: 
Address: 

Dan  Fisher 

180  East  Broad  St 

Columbus,  OH  43215 

FMCSA  POC: 
Address: 

OH  Motor  Carrier  State  Director 
200  N.  High  St. 
Room  328 

Ptione: 
Fax: 

(614)-752-7991 
(614)-752-8349 

Phone: 
Fax: 

Columbus,  OH  43215 
(614)  280-5657 

TT 
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Restricted  Routes  For  All  OH  Hazmats 

Designatk>n  Date 

Route  Description 

Restrict  Desig 

012345678a 

ABIMP 

07/01/96 
10/14/93 

05/04/92 

11/03«6 

07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 

Any  other  highway  or  state  or  local  road  not  otherwise  designated  for  the  transportation  of  hazardous  ma- 
terials by  the  routing  designation,  [in  Northeastern  Ohk}] 

City  of  Cambridge 

[Hazmat  transportation  in  the  City  of  Cambridge  is  prohibited  where  there  is  neither  a  point  of  origin  or 
destination  within  the  City  on  the  folkjwing  routes:  US  Route  40,  US  Route  22,  Stale  Route  209.  and 
any  City  streets] 

City  of  Cleveland  [City  Streets] 

[Hazmat  transportation  in  the  City  of  Cleveland  is  prohibited  where  there  is  neither  a  point  of  origin  nor  de- 
livery point  with  the  City  unless  the  point  of  origin  or  delivery  is  within  one  mile  of  the  City  limits  and  ttie 
use  of  the  city  streets  is  the  safest  and  most  direct  route  and  the  shortest  distance  of  travel.  Downtown 
streets  are  restricted  from  hazmat  transportation  between  7  AM  and  6PM  daily,  except  on  the  weekend. 
When  city  streets  are  to  be  used,  the  transporter  must  use  Interstate  highways  to  a  point  as  ckjse  as 
po.ssible  to  the  destination.) 

City  of  Lorain 

[Hazmat  transportation  in  the  City  of  Lorain  is  prohibited  where  there  is  neither  a  point  of  origin  or  destina- 
tion within  the  City  on  the  following  routes:  State  Route  57,  State  Route  611,  State  Route  58.  US  Route 
6,  and  any  city  streets] 

Interstate  71  from  Interstate  80  to  Interstate  90  [in  Cuyahoga  County] 

Interstate  77  from  Interstate  80  to  Interstate  90  [in  Cuyahoga  County] 

Interstate  90  from  Interstate  271  [in  Lake  County]  to  Interstate  80/90  [in  Lorain  County] 

Interstate  480  from  Interstate  271  to  Interstate  480N  [in  Cuyahoga  County] 

Interstate  490  from  Interstate  90  to  Interstate  77  [in  Cuyahoga  County) 

State  2  from  State  44  to  Interstate  90  [in  Lake  County] 

State  44  from  State  2  to  Interstate  90  [in  Lake  County] 

0 
0 

0 

0 

0 
0 
0 
0 
0 
0 
0 

Radioactive  Hazmat  (RAM)  Routes 

OH  ram  PrefenBd  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

09/09/88 

1 

State-Wide 

[Pretended  routes  for  high  route  controlled  quantities  of  radioactive  materials  (HRCQ  of  RAM)  are,  "Inter- 
state System  highways,  including  interstate  system  bypasses  or  Interstate  System  beltways"  as  per  49 
CFR  Part  397] 

P 

Non-Radioactive  Hazmat  (NRHM)  Routes 

'                                                                                          OH  NRHM  Designated  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

0123456789) 

ABIMP 

01/29/90 

04/06/85 

10/14/93 

11/03«6 

04/06/85 

10/14/93 

04«)6/85 

07/01/96 
04/06/85 

07/01/96 
10/14/93 

07/01/96 
07/01/96 

Bedlord  from  Erieway  Facility  [at  33  Industry  Drive] 

[Proceed  on  Industry  Dr,  turn  right  on  Northfield  Rd,  turn  left  on  Alexander  Rd.,  to  1271  access  road.  Alter- 
natively, from  Northfield  Rd,  turn  right  on  Fort)es  Rd,  turn  right  on  Broadway  Rd.  to  1271.  ] 
Broad  St.  [Inside  Interstate  270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 
County  35  [Old  21/Clari</Byesville  Rd.  in  the  City  of  Cambridge] 
[for  destination  within  City  only] 
Cooper  Foster  Pari<  Rd.  [in  the  City  of  Lorain) 
[for  destination  within  City  only] 
High  St.  [Inside  Interstate  270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 
Interstate  70  [in  the  City  of  Cambridge] 

[For  hazmat  shipments  which  have  neither  a  point  of  origin  or  destination  within  the  City  of  Cambridge] 
Interstate  70  [inside  1270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 

Interstate  71  from  Interstate  80  [in  Cuyahoga  County]  to  Interstate  271  [in  Summit  County) 
Interstate  71  [inside  1270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 

Interstate  77  from  Interstate  80  [in  Cuyahoga  County]  to  Interstate  271  [in  Summit  County) 
Interstate  77  [in  the  City  of  Cambridge] 

[For  hazmat  shipments  which  have  neither  a  point  of  origin  or  destination  within  the  City  of  Cambridge] 
Interstate  80  [and  180/190  Ohio  Tumpike]  from  Gate  13  [in  Portage  County]  to  Loraine/Erie  County  Line 
Interstate  90  from  Lake/ Ashtabula  county  line  to  Interstate  271  [in  Lake  county) 

A 

A 

A 

A 

A 

A 

A 

A 
A 

A 

A 

A 
A 
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Non-Radioactive  Hazmat  (NRHM)  Routes— Continued 

OH  NRHM  Designated  Routes 


11/03/86 

11/01/94 
04/06/85 

07/01/96 
07/01/96 
07/01/96 
07/01/96 
04/06/85 

10/02/89 
11/03/86 

10/14/93 

10/02/89 
10/02/89 

11/03/86 

04/06/85 

10/02/89 

11/03/86 

11/03/86 

04/06/85 

10/14/93 

11/01/94 
11/01/94 
04/06/85 

11/03/86 

10/14/93 

11/03/86 

11/01/94 
10/14/93 

10/14/93 


Interstate  90  [in  the  City  of  Lorain] 

[For  hazmat  shipments  which  have  neither  a  point  of  origin  or  destination  within  the  City  of  Lorain.] 

Interstate  90  [in  the  City  of  Westlake] 

Interstate  270  [Columbus  Outerbelt] 

[Shipments  which  do  not  have  the  destination  within  the  City  of  Columbus,  but  as  a  throughway.] 

Interstate  271  from  Interstate  90  [in  Lake  County]  to  Interstate  71  [in  Medina  County] 

Interstate  480N  from  Interstate  271  to  Interstate  480  [in  Cuyahoga  County] 

Interstate  480  from  Interstate  480N  [in  Cuyahoga  County]  to  Interstate  80  [in  Loraine  County] 

Interstate  480  from  Interstate  80  [Gate  13  in  Portage  County]  to  Interstate  271  [in  Summit  County] 

Interstate  670  from  Interstate  70  to  Interstate  270 

[Only  tor  the  delivery  of  NRHM  within  the  City  of  Columbus] 

Liberty  St.  [in  the  City  of  Painesville] 

Middle  Ridge  Rd.  [in  the  City  of  Lorain] 

[for  destination  within  City  only] 

North  Second  St.  [in  the  City  of  Cambridge] 

[for  destination  within  City  only] 

Rk:hmond  St.  [in  the  City  of  Painesville] 

State  2  [City  of  Painesville] 

[For  medical  waste  which  does  note  originate  in  the  City  of  Painesville] 

State  2  [in  the  City  of  Lorain] 

[For  hazmat  shipments  which  have  neither  a  point  of  origin  nor  destination  within  the  City  of  Lorain  ] 

State  33  [Inside  1270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 

State  44  [City  of  Painesville] 

[For  medical  waste  which  does  not  originate  in  the  City  of  Painesville] 

State  57  [in  the  city  limits  of  Lorain] 

[for  destination  within  City  only] 

State  58  [in  the  city  limits  of  Lorain) 

[for  destination  within  City  only] 

State  161  [inside  1270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 

State  209  [Southgafe  Partway  in  the  City  of  Cambridge] 

[for  destination  within  City  only] 

State  252  [Columbia  Rd.  in  the  City  of  Westlake] 

State  254  [Detroit  Rd.  in  the  City  of  Westlake] 

State  315  [inside  1270] 

[Only  for  the  delivery  of  NRHM  within  the  City  of  Columbus] 

State  61 1  [in  the  city  limits  of  Lorain] 

[for  destination  within  City  only] 

Stubenville  Ave.  [in  the  City  of  Cambridge] 

[for  destination  within  City  only] 

US  6  [in  the  city  limits  of  Lorain] 

[for  destination  within  City  only] 

US  20  [Center  Ridge  Rd.  in  the  City  of  Westlake] 

US  22  [Wheeling  Ave.  in  the  City  of  Cambridge] 

[for  destination  within  City  only] 

US  40  [Whelling  Ave.  in  the  City  of  Cambridge] 

[for  destination  within  City  only] 


State:  Oklahoma 


Restrict  Desig 

01234567891 

ABIMP 


M 
A 

A 

M 
M 

thin  the  City  of  Lorain.] 

A 
A 

M 

A 

. 

A 

A 

A 

A,B 
A,B 
A 

A 

A 

A 

A.B 
A 

A 

State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


T 


OK  Dept.  of  Transportation 

Harold  Smart 

200  NE  21st  St 

Oklahoma  City,  OK  73105-3204 

(405)521-2861 
(405)  521-2865 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


OK  FMCSA  Field  Office 

OK  Motor  Carrier  State  Director 

300  N  Meridian 

Suite  106S 

Oklahoma  City,  OK  73107-6560 

(405)  605-6047 


Restricted  Routes  For  All  OK  Hazmats 


Designation  Date 


07/29/97 


Route  Description 


Interstate  40  [In  Oklahoma  City]  from  Interstate  44  to  Interstate  35 
[(Elevated  section — not  full-width  shoulder)] 


Restrict  Desig 

01234567891 

ABIMP 
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Restricted  Routes  For  All  OK  Hazmats— Continued 

Designation  Date 

Route  Descriptkjn 

Restrict  Desig 

01234567891 

ABIMP 

07/29/97 

OK  City  &  Tulsa 

[Carriers  transporting  hazardous  cargo  should  avoid  traveling  through  large  metropolitan  areas  during 
times  of  the  day  when  congestion  is  expected.  These  carriers  should  also  avoid  construction  zones 
when  possible.  Construction  information  can  be  accessed  by  calling  the  OK  Department  of  Transpor- 
tation at  (405)  521-2554] 

0 

1                                                   Non-Radioactive  Hazmat  (NRHM)  Routes 

OK  NRHM  Designated  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

07/29/97 

07/29/97 
07/29/97 
07/29/97 

All  Interstates 

[All  hazardous  material  shipments  moving  through  Oklahoma  should  remain  on  Interstate  routes,  when 

possible] 
Interstate  44  [Southwest  of  Oklahoma  City]  from  Interstate  40  to  Interstate  240 
[Use  to  bypass  section  of  1-40  running  through  downtown  Oklahoma  City] 

Interstate  240  [South  of  Oklahoma  City]  from  Interstate  44  to  Interstate  40  [Southeast  of  Oklahoma  City] 
[Use  to  bypass  section  of  1-40  running  through  downtown  Oklahoma  City] 
Interstate  244  [Tulsa]  from  Interstate  44  [West  of  Tulsa]  to  Interstate  44  [East  of  Tulsa] 
[Use  to  bypass  downtown  Tulsa] 

A 

A 
A 
A 

State:  Oregon 

state  Agency: 

POC: 

Address: 

Phone: 
Fax: 

Oregon  DOT 
Michael  Sullivan 
12348  N.  Center  Ave 
Portland,  OR  97217 

(503)-283-5790 
(503)-283-5703 

FMCSA: 
^WCSA  POC: 
Address: 

Phone: 
Fax: 

OR  FMCSA  f  ieW  Office 
OR  Motor  Carrier  State  Director 
The  Equitable  Center-Suite  100 
530  Center  Street,  NE 
Salem,  OR  97301-3740 
(503)  399-5775 

Restricted  Routes  For  All  OR  Hazmats 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

11/01/94 
11/01/94 

11/01/94 
11/01/94 

NW  Balboa  Ave  [Portland— crossing  Buriington  Northem  rail  tracks]  from  Frost  Ave.  to  St.  Helens  Rd. 

NW  Doane  Ave.  [Portland — crossing  Buriington  Northem  rail  tracks)  from  St.  Helens  Rd.  to  Frost  Ave. 

[03/01/00— This  route  is  deleted— NW  Doane  Ave.  no  longer  exists.) 

US  26  [includes  Vista  Ridge  Tunnel]  from  Interstate  405  to  State  217 

US  30  [St.  Helens  Rd.  near  NW  Doane  Ave.  and  NW  Boloa  Ave.  Rail  Crossings  (Buriington  Northern)] 

[Use  the  Kittridge  Ave  Overpass  to  Frost  Ave] 

0 

0 

0 

0 

Radioactive  Hazmat  (RAM)  Routes 

OR  RAM  Restricted  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

012345678a 

ABIMP 

11/01/94 

Interstate  84  [east  of  Pendelton] 

[An-owhead  Truck  Plaza  (on  tribal  land)  prohibits  parting  of  classes  1.1,  1.2,  1.3,  and  7.) 

1,7 

- 

- 

75806 
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Non-Radioactive  Hazmat  (NRHM)  Routes 

OR  NRHM  Restricled  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

0123456789i 

ABIMP 

11/01/94 

Interstate  84  [east  of  Pendelton] 

[Arrowhead  Truck  Plaza  (on  tribal  land)  prohibits  parking  of  classes  1.1,  1.2,  1.3,  and  7.] 

1.7 

OR  NRHM  Designated  Routes 


Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

11/01/94 

11/01/94 
11/01/94 

11/01/94 
11/01/94 

Interstate  5  from  Interstate  405  to  State  217 

[**  alternate  route  in  Portland  "] 

Interstate  205  from  Interstate  5  [south  of  Portland]  to  Interstate  5  [Washington  State] 

Interstate  405  from  Interstate  5  to  Interstate  5 

[**  alternate  route  for  Portland  '*] 

Kittridge  Ave.  Overpass  [Portland]  from  St.  Helens  Ave.  to  Frost  Ave. 

State  217  from  Interstate  5  to  US  26 

[**  alternate  route  in  Portland] 

A 

A 
A 

A 
A 

State:  Pennsylvania 


state  Agency: 

PA  DOT 

FMCSA: 

PA  FMCSA  Field  Office 

POC: 

Daniel  R.  Smyser,  P.E. 

FMCSA  POC: 

PA  Motor  Carrier  State  Director 

Address: 

Chief,  Motor  Carrier  Division 

Address: 

228  Walnut  St. 

P.O.  Box  8210 

Room  536 

Harrisburg,  PA  17105-8210 

Hanisburg,  PA  17101-1720 

Phone: 

(717)-787-7445 

Phone: 

(717)  221-4443 

Fax: 

(717)-705-1434 

Fax: 

Restricted  Routes  For  All  PA  Hazmats 


Designation  Date 

Route  Description 

Restrict  Desig 

0123456789i 

ABIMP 

01/01/58 

01/01/52 

01/01/50 

09/15/93 
09/09/93 
09/15/93 
09/15/93 
11/03/94 
03/21/94 
09/15/93 
09/09/93 
09/09/93 
07/22/89 

Interstate  279  [Forts  Pitt  Tunnels  in  Pittsburgh] 

[(1)  Explosives  A,  (2)  Explosives  B,  (3)  Blasting  Agents,  (4)  Flammable  Gas,  (5)  Flammable,  (6)  Flam- 
mable Solids,  and  (7)  Flammable  Solid  W.  prohibited.] 
Interstate  376  [Squin-el  Hill  Tunnels  in  Pittsburgh]  from  Exit  8  to  Exit  9 

[(1)  Explosives  A,  (2)  Explosives  B,  (3)  Blasting  Agents,  (4)  Flammable  Gas,  (5)  Flammable,  (6)  Flam- 
mable Solids,  and  (7)  Flammable  Solid  W.  prohibited] 
Liberty  Ave.  [in  Liberty  Tunnels — Allegheny  County]  from  Carston  St.  to  Saw  Mill  Run  Blvd. 
[(1)  Explosives  A,  (2)  Exptosives  B,  (3)  Blasting  Agents,  (4)  Flammable  Gas,  (5)  Flammable,  (6)  Flam- 
mable Solids,  and  (7)  Flammable  Solid  W.  prohibited] 
State  34  [in  Cumberiand  County]  from  Segment  0270/Offset  0000  to  Segment  0300/Offset  0000 
State  39  [Dauphin  County]  from  Segment  0030/Offset  0000  to  Segment  0210/Offset  0000 
State  74  [in  Cumberiand  County]  from  Segment  0170/Otfset  0000  to  Segment  0210/Offset  0000 
State  641  [in  Cumberiand  County]  from  Segment  0440/Offset  3196  to  Segment  0470/Offset  0000 
SR3009  [Dauphin  County]  from  Segment  0210/Offset  0720  to  Segment  0221/Offset  1382 
SR4020  [Lancaster  County]  from  Segment  0010/Offset  0000  to  Segment  0130/Offset  0000 
US  11  [in  Cumberiand  County]  from  Segment  0360/Offset  2119  to  Segment  0510/Offset  0000 
US  22  [Eastbound— Dauphin  County]  from  Segment  0420/Offset  0000  to  Segment  0570/Offset  0000 
US  22  [Westbound— Dauphin  County]  from  Segment  0421 /Offset  0000  to  Segment  0571 /Offset  0000 
US  30  [West— Descending  Laurel  Mountain  in  Somerset/Westmoreland  Counties] 

[Descending  Laurel  Mountain  into  the  Village  of  Laughlintown  (to  protect  Ligonier  Municipal  Reservoir). 
The  "recommended"  altemate  route  is  south  on  US  219  to  1-76  (PA  Tumpike),  west  on  1-76  to  New 
Stanton] 

0 

0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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State:  Pennsylvania 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


PA  Tumpike  Commission 

FMCSA: 

Doris  Stringer 

FMCSA  POC: 

Customer  Service  Center 

Address: 

P.O.  Box  67676 

Harrisburg,  PA  17106-7676 

1-800-331-3413 

Phone: 

(717)  986-9686 

Fax: 

PA  FMCSA  Field  Office 

PA  Motor  Carrier  State  Director 

228  Walnut  St. 

Room  536 

Harrisburg,  PA  17101-1720 

(717)221-4443 


Restricted  Routes  For  All  PA  Hazmats 


Designation  Date 


01/01/40 
I 
01/01/40 

01/01/40 

01/01/65 


Route  Description 


Interstate  70/176  [Allegheny  Tunnel — Somerset  County]  from  Exit  1 6  to  Exit  1 1 

[Effective  July  16,  2000:  All  Table  1  materials  and  Explosives  are  still  prohibited.  Table  2  materials  (except 

explosives)  permitted  for  non-bulk  packages  (those  placards  that  do  not  require  four-digit  codes)] 
Interstate  76  [Blue  Mountain  Tunnel  and  Kittatinny  Tunnel — Franklin  County]  from  Exit  14  to  Exit  15 
[Effective  July  1 6,  2000:  All  Table  1  materials  and  Exptosives  are  still  prohibited.  Table  2  materials  (except 

explosives)  permitted  for  non-bulk  packages  (those  placards  that  do  not  require  four-digit  codes)] 
Interstate  7o  [Tuscarora  Tunnel — Franklin/Huntingdon  Counties]  from  Exit  13  to  Exit  14 
[Effective  July  16,  2000:  All  Table  1  materials  and  Explosives  are  still  prohibited.  Table  2  materials  (except 

explosives)  permitted  for  non-bulk  packages  (those  placards  that  do  not  require  four-digtt  codes)] 
Interstate  476  [Northeast  Extension  of  PA  Tumpike  at  Lehigh  Tunnel]  from  Exit  33  to  Exit  34 
[Effective  July  16,  2000:  AH  Table  1  materials  and  Explosives  are  still  prohibited.  Table  2  matenals  (except 

explosives)  permitted  for  non-bulk  packages  (those  placards  that  do  not  require  four-digit  codes)] 


Restrict  Desig 

01234567891 

ABIMP 


State:  Puerto  Rico 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


DOT  &  Public  Worths 
Sergio  Gonzales 
P.O.  Box  41269 
Minillas  Station 
Santurce,  PR  00940 
(787)-728-7785 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


PR  FMCSA  FieW  Offtoe 
PR  Motor  Carrier  State  Director 
US  Courthouse  &  Fed  BIdg. 
Cartos  Chardon  St.,  Room  329 
HatoRey,  PR  00918-1755 
(787)  766-5985 


No  Ftoutes  Designated  as  of  11/14/00 


State:  Rhode  Island 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


Depart,  of  Environmental 

Mgt. 

FMCSA: 

Beverty  M.  Migliore 

FMCSA  POC: 

Div.  of  Waste  Mgt. 

Address: 

291  Promenade  Street 

Providence,  Rl  02908 

(401)-222-2797 

Phone: 

(401)-222-3810 

Fax: 

Rl  FMCSA  FiekJ  Office 

Rl  Motor  Carrier  State  Director 

380  Westminster  Mall 

Room  547 

ProvkJence.  Rl  02903 

(401 )  528-4578 


Restricted  Routes  For  All  Rl  Hazmats 


Designation  Date 


07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 


Route  Description 


Aquidneck  Ave  [in  Middletown]  from  Wave  Ave  to  Valley  Road 

Bliss  Mine  Road  [in  its  entirety  in  Newport  &  Middletown] 

Burchard  Road  [in  its  entirety  in  Little  Compton] 

Central  Pike  [in  Scituate  and  Foster]  from  Route  94  [Foster]  to  Route  102  [Scituate] 

Danielson  Pike  [in  Scituate]  from  Route  6  to  Route  6 

Miantonami  Ave.  [in  Middletown]  from  Bliss  Mine  Road  to  Valley  Road 

Neck  Road  [in  its  entirety  in  Tiverton] 

North  Main  Road  [in  Jamestown]  from  Route  138  to  East  Shore  Road 

Old  Plainfield  Pike  [in  Foster  &  Scituate]  from  Route  102  to  Route  12  [Scituate] 

Peckham  Road  [in  Little  Compton]  from  Route  77  to  Burchard  Road 

Reservoir  Road  [in  Cumberland]  from  Route  114  to  Massachusetts 

Reservoir  Road  [in  its  entirety  in  Smithfield  and  North  Smithfield] 

Rocky  Hill  Rd.  &  Peeptoad  Rd.  [in  Scituate]  from  Route  101  to  Route  116  [Sawmill  Rd.] 

Route  101  [in  Foster,  Glocester,  and  Scituate]  from  Route  94  [Foster]  to  Route  6  [Scituate] 

Route  102  [in  Scituate  and  Foster]  from  Route  94  [Foster]  to  Snake  Hill  Road  [Glocester] 


Restrict  Desig 

01234567891 

ABIMP 
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Restricted  Routes  For  All  RI  Hazmats— Continued 


Designation  Date 


07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 
07/18/84 


Route  Description 


Route  116  (in  Scituate  &  Smithfield]  from  Scituate  Ave.  [Scituate]  to  Smoke  Hill  Rd.  [Smithfield] 

Route  12  [in  Scituate  and  Cranston]  from  Route  14  (Scituate]  to  Route  116  (Scituate] 

Route  1 20  (in  Cumberiand]  from  Mendon  Road  to  Massachusetts 

Route  14  (in  Scituate]  from  Route  102  to  Route  116 

Route  295  (in  Smithfield  and  Lincoln]  from  Exit  8  (Douglas  Pike— Smithfield]  to  Exit  9  [Route  146— Lincoln] 

Route  6  (in  Scituate,  Johnston,  &  Foster]  from  Route  94  [Foster]  to  Hopkins  Ave  (Johnson] 

Route  77  [in  Little  Compton  and  Tiverton]  from  Peckham  Road  (Little  Compton]  to  Route  179  [Tiverton] 

Route  94  [in  Foster]  from  Route  101  to  Route  102  (Scituate] 

School  House  Road  [in  Wan^nj  from  Birch  Swamp  Rd.  to  Long  Lane 

Serpentine  Road  (in  its  entirety  in  Warren] 

Valley  Road  (in  Middletown]  from  Miantonami  Ave  to  Route  138 

Wave  Ave  [in  its  entirety  in  Middletown] 


Restrict  Desig 

0123456789i 

ABIMP 


State:  South  Carolina 


State  Agency: 

No  Agency  Designated 

FMCSA: 

SC  FMCSA  Field  Office 

POC: 

FMCSA  POC: 

SC  Motor  Carrier  State  Director 

Address: 

Address: 

Strom  Thurmond  Federal  BIdg. 
1835  Assembly  St.,  Suite  1253 
Columbia,  SC  29201 

Phone: 

Phone: 

(803)  765-5414 

Fax: 

Fax: 

No  Routes  Designated  as  of  1 1/14/00 

State:  South  Dakota 


State  Agency: 

POC: 

Address: 

Phone: 
Fax: 


South  Dakota  Highway  Patrol 

Capt.  Myron  Rau 

500  E.  Capitol 

Pien^e,  SD  57501 

(605)  773-4578 

(605)  773-6046 


FMCSA: 
FMCSA  POC: 
Address: 

Phone: 
Fax: 


SD  FMCSA  Field  Office 
SD  Motor  Carrier  State  Director 
116  East  Dakota  Ave. 
Pien-e,  SD  57501-3110 
(605)  224-8202 


No  Routes  Designated  as  of  1 1/14/00 


State:  Tennessee 


State  Agency: 

TN  DOT 

POC: 

Cari  Cobble 

Address: 

Suite  400 

James  K.  Polk  BIdg. 

Nashville,  TN  37243-0333 

Phone: 

(615)-741-2027 

Fax: 

(615)-532-5995 

FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


TN  FMCSA  Field  Office 

TN  Motor  Carrier  State  Director 

640  Grassmere  Park  Rd. 

Suite  112 

Nashville,  TN  37211-3568 

(615)  781-5781 


RESTRICTED  ROUTES  FOR  ALL  TN  HAZMATS 


Designation  Date 


05/15/87 


Route  Description 


Interstate  40  [Through  pity  of  Knoxville]  from  Exit  385  (intersection  with  1-75/1-640  west  of  Knoxville]  to 
Exit  393  [intersection  with  1-640  east  of  Knoxville] 

[Prohibition  does  not  apply  to  hazmat  shipments  originating  at  or  destined  to  the  City  of  Knoxville  and  to 
service  points  of  US  129  in  Blount  County  as  verified  by  appropriate  shipping  papers,  or  shipments  to 
be  interiined  with  other  earners  or  to  be  transferred  to  other  vehicles  of  the  same  carrier  at  facilities  in 
these  areas,  or  to  vehicles  which  need  emergency  repair  or  wan-anty  wori<  performed  at  authorized 
dealers  in  these  areas] 


Restrict  Desig 

01234567891 

ABIMP 


» 
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RADIOACTIVE  Hazmat  (RAM)  Routes 

TN  RAM  Prefen-ed  Routes 

Designation  Date 

Route  Descriptkjn 

Restrict  Desig 

0123456789i 

ABIMP 

05/15/87 

Interstate  640/175  from  Interstate  40  [exit  385  West  of  Knoxville]  to  Interstate  40  [exit  393  East  of  Knox- 
ville] 
[In  lieu  of  1-40  in  the  Knoxville  area. 
Prefen-ed  route  originate  date  Is  08/03/88] 

A.P 

Non-Radioactive  Hazmat  (NRHM)  Routes 

TN  NRHM  Designated  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

05/15/87 

Interstate  640/175  from  Interstate  40  [exit  3a5  West  of  Knoxville]  to  Interstate  40  [exit  393  East  of  Knox- 
ville] 
[In  lieu  of  1-40  in  the  Knoxville  area. 
Preferred  route  originate  date  is  08/03/88] 

AP 

State:  Texas 

State  Agency: 

POC: 

Address: 

Phone: 
Fax: 

TX  Department  of  Transportation 
Margaret  Moore 
125  E.  11th  St. 
Austin,  TX  78701-2483 

(512)-416-3122 
(51 2)-41 6-3299 

FMCSA: 
FMCSA  POC: 
Address: 

Phone: 
Fax: 

TX  FMCSA  FieW  Office 

TX  Motor  Carrier  State  Director 

Federal  Offk»  BWg.,  Rm  826 

300  East  8th  St. 

Austin,  TX  78701 

(512)  916-5475 

Restricted  Routes  For  All  TX  Hazmats 

Designation  Date 

Route  Description 

■Restrict  Desig 

0123456789i 

ABIMP 

11/01/94 
11/01/94 

Interstate  30  [Dallas]  from  Interstate  35  to  Oakland  Ave.  [Overpass] 

[No  operator  of  a  motor  vehrcle  transporting  hazardous  material  scheduled  for  delivery  to  or  fnam  a  Dallas 
Terminal  shall  transport  those  materials  on  any  street  or  highway,  or  segment  of  a  street  or  puWk;  high- 
way designated  as  "Prohibited  Hazardous  Materials  Area."] 

Interstate  45  Elevated  [Dallas]  from  Lamar  Underpass  to  Bryan  St.  Underpass 

[No  operator  of  a  motor  vehicle  transporting  hazardous  material  scheduled  for  delivery  to  or  from  a  Dallas 
Terminal  shall  transport  those  materials  on  any  street  or  highway,  or  segment  of  a  street  or  puWk:  high- 
way designated  as  "Prohibited  Hazardous  Materials  Area '] 

0 
0 

Radioactive  Hazmat  (RAM)  Routes 

TX  RAM  Preferred  Routes 

Designation  Date 

Route  Description 

Restrict  Desig 

01234567891 

ABIMP 

11/01/94 

US  277  [San  Angekj]  from  Famri  to  Market  2105  to  Loop  306  N 

9 

t                                                   Non-Radioactive  Hazmat  (NRHM)  Routes 

TX  NRHM  Restricted  Routes 

Designatk>n  Date 

Route  Descriptk>n 

Restrict  Desig 

01234567891 

ABIMP 

11/01/94 

Loop  335  (Amarillo)  from  Amarillo  Blvd  W  to  South  City  Limits 

2 

75810 
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TX  NRHM  Designated  Routes 


Designation  Date 


11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
03/26/96 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
1 1/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 


Route  Description 


10th  St.  [Texas  City,  Galveston  County]  from  4tti  St.  to  end 

14tti  St.  [Texas  City,  Galveston  County]  from  Loop  197  to  5th  Ave. 

2nd  Ave.  [Texas  City,  Galveston  County]  from  Loop  1 97  to  Steriing  Chemical  Co. 

4th  Ave.  [Texas  City,  Galveston  County]  from  Loop  197  to  10th  St. 

51st  St./Seawolf  Pkwy.  [Galveston,  Galveston  County]  from  State  275  to  end 

5th  Ave.  [Texas  City,  Galveston  County]  from  State  146  to  14th  St. 

Ainvay  Blvd  [El  Paso]  from  Interstate  10  to  US  62/180 

Bl  40  [Amarillo]  from  West  City  Limits  to  Farni  to  Market  1719 

BS  36  [Brenham]  from  State  36  to  Fann  to  Mari<et  577 

BS  71  [La  Grange]  from  West  City  Limits  to  Farm  to  Market  609 

BU  281  [Edinburg]  from  US  281  N  to  Farm  to  Market  1925 

BU  77  [Harlingen]  from  North  City  Limits  to  South  City  Limits 

BU  77  [Harlingen]  from  US  77  N  to  Loop  499  N 

Commerce  St.  [Harlingen]  from  BU  77  N  to  BU  77  S 

Cordova  Port  of  Entry  [El  Paso]  from  Interstate  110  to  Republic  of  Mexico 

Delta  Dr.  [El  Paso]  from  Trowbridge  Dr.  to  Fonseca  Dr. 

Farm  to  Market  106  [Harlingen]  from  East  City  Limits  to  BU  77 

Farm  to  Market  324  [Lufkin]  from  South  City  Limits  to  Loop  287 

Farm  to  Market  507  [Harlingen]  from  North  City  Limits  to  BU  77 

Farm  to  Mari<et  519  [Texas  City,  Galveston  County]  from  West  City  Limits  to  Loop  197 

Farm  to  Mart<et  565  [Mont  Belvieu]  from  Loop  207  to  Farm  to  Mari<et  3360 

Farm  to  Market  577  [Brenham]  from  US  290  to  BS  36 

Farm  to  Market  609  [La  Grange]  from  Southwest  City  Limits  to  BS  71 

Farm  to  Mari<et  659  [El  Paso]  from  East  City  Limits  to  Loop  375  E 

Farm  to  Market  715  [Midland]  from  Interstate  20  to  Bl  20 

Farm  to  Market  801  [Harlingen]  from  Southwest  City  Limits  to  US  77/83 

Farni  to  Mari<et  1336  [Lufkin]  from  Farm  to  Mart<et  324  to  end 

Fami  to  Maritet  1479  [Harlingen]  from  Southwest  City  Limits  to  US  77/83 

Farm  to  Market  1719  [Amarillo]  from  North  City  Limits  to  Bl  40 

Farm  to  Market  1764  [Texas  City,  Galveston  County]  from  Interstate  45  to  State  146 

Farm  to  Market  1925  [Edinburg]  from  US  281  to  Farm  to  Market  2061 

Farm  to  Mart<et  1926  [Edinburg]  from  Southwest  City  Limits  to  State  107 

Farm  to  Mari<et  2004  [Texas  City,  Galveston  County]  from  West  City  Limits  to  State  3 

Farm  to  Mari<et  2061  [Edinburg]  from  South  City  Limits  to  Farm  to  Mari<et  1925 

Farm  to  Market  2105  [San  Angelo]  from  US  87  to  US  277 

Farm  to  Market  2128  [Edinburg]  from  East  City  Limits  to  US  281 

Farm  to  Market  2994  [Hariingen]  from  West  City  Limits  to  Fann  to  Market  3195 

Farm  to  Market  3195  [Harlingen]  from  US  83  to  Farm  to  Martlet  2994 

Fairgrounds  Rd.  [Midland)  from  Bl  20  to  Loop  250 

Fonesca  Dr  [El  Paso]  from  Delta  Dr.  to  Loop  375 

Fred  Wilson  Rd  [El  Paso]  from  Airport  Rd  to  US  54 

Interstate  10  [Beaumont]  from  East  City  Limits  to  West  City  Limits 

Interstate  10  [El  Paso]  from  East  City  Limits  to  West  City  Limits 

Interstate  10  [Houston]  from  Interstate  610  E  to  East  City  Limits 

Interstate  10/US  90  [Houston]  from  Interstate  610  W  to  West  City  Limits 

Interstate  10  [Mount  Belvieu]  from  East  City  Limits  to  West  City  Limits 

Interstate  20  [Dallas]  from  East  City  Limits  to  West  City  Limits 

Interstate  20  [Fori  Worth]  from  East  City  Limits  to  West  City  Limits 

Interstate  20  [Midland]  from  East  City  Limits  to  West  City  Limits 

Interstate  27  [Amarillo]  from  South  City  Limits  to  Interstate  40 

Interstate  27  [Lubbock]  from  North  City  Limits  to  South  City  Limits 

Interstate  30  [Dallas]  from  East  City  Limits  to  Interstate  635 

Interstate  30  [Fort  Worth]  from  West  City  Limits  to  Interstate  820  W 

Interstate  35  E  [Dallas]  from  North  City  Limits  to  LP  12 

Interstate  35  E  [Dallas]  from  South  City  Limits  to  Interstate  20 

Interstate  35  W  [Fort  Worth]  from  North  City  Limits  to  Interstate  820 

Interstate  35  W  [Fort  Worth]  from  South  City  Limits  to  Interstate  20 

Interstate  35  [New  Braunfels]  from  North  City  Limits  to  South  City  Limits 

Interstate  35  [Temple]  from  North  City  Limits  to  South  City  Limits 

Interstate  40  [Amarillo]  from  East  City  Limits  to  West  City  Limits 

Interstate  45  [Dallas]  from  South  City  Limits  to  Interstate  20 

Interstate  45  [Galveston,  Galveston  County]  from  Northwest  City  Limits  to  State  87 

Interstate  45  [Houston]  from  North  City  Limits  to  Interstate  610  N 

Interstate  45  [Houston]  from  South  City  Limits  to  Interstate  610  S 

Interstate  45  [Texas  City,  Galveston  County]  from  North  City  Limits  to  South  City  Limits 

Interstate  110  [El  Paso]  from  Cordova  Port-of-Entry  to  Interstate  10 

Interstate  610  (Houston  (entire  highway)] 

Interstate  635  [Dallas]  from  Interstate  35  E  to  Interstate  20 

Interstate  820  [Fort  Worth  (entire  highway)] 
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TX  NRHM  Designated  Routes 

Restnci  Desig 

Designatk>n  Date 

Route  Descriptk>n 

01234567891 
ABIMP 

11/01/94 

Loop  12  [Dallas]  from  Spur  408  to  Interstate  35  E 

A 

11/01/94 

Loop  197  [Texas  City,  Galveston  County]  from  State  46  to  2nd  Ave. 

A 

11/01/94 

Loop  207  [Mont  Belvieu]  from  State  146  N  to  State  146  S 

A 

11/01/94 

Loop  224  [Nacogdoches  (Entire  Highway)] 

A 

11/01/94 

Loop  250  [Midland]  from  Interstate  20  [North,  and  East]  to  Fairgrounds  Rd. 

A 

11/01/94 

Loop  287  [Lufkin  (entire  highway)] 

A 

03/28/96 

Loop  289  [Lubbock]  from  US  62/82  W  [North,  East,  South,  &  West]  to  Interstate  27  S 

A 

11/01/94 

Loop  304  [Crockett  (entire  highway)] 

A 

11/01/94 

Loop  306  [San  Angelo]  from  US  277  [South,  West,  and  North]  to  US  67  S 

A 

11/01/94 

Loop  335  [Amarillo]  from  Dumas  Dr.  [US  27/US  287]  to  East  City  Umits 

A 

11/01/94 

Loop  335  [Amarillo]  from  Dumas  Dr.  [(US  87/US  287)]  to  West  City  Limits 

A 

11/01/94 

Loop  335  [Amarillo]  from  NE  24th  Ave.  to  Interstate  40 

A 

11/01/94 

Loop  337  [New  Braunfels]  from  Interstate  35  N  to  Interstate  35  S 

A 

11/01/94 

Loop  363  [Temple]  from  Interstate  35  N  [East,  South,  West,  &  North]  to  State  36  W 

A 

11/01/94 

Loop  375  [El  Paso]  from  Railroad  Dr.  [East,  South,  West,  &  North]  to  US  54  S 

A 

11/01/94 

Loop  499  [Harlingen]  from  BU  77  N  [East  &  South]  to  US  77/83 

A 

11/01/94 

Loop  500  [Center]  from  State  7  W  to  State  7  E 

A 

11/01/94 

Marshall  Rd.  [El  Paso]  from  Fred  Wilson  Rd.  to  Railroad  Dr. 

A 

11/01/94 

Railroad  Dr.  [El  Paso]  from  North  City  Limits  to  Fred  Wilson  Rd. 

A 

11/01/94 

Rio  Hondo  Rd.  [Hariingen]  from  Farm  to  Market  507  to  Academy 

A 

11/01/94 

State  3  [Houston]  from  Southeast  City  Limits  to  Interstate  45 

A 

11/01/94 

State  3  [Texas  City,  Galveston  County]  from  Loop  1 97  to  Farm  to  Market  1 765 

A 

11/01/94 

State  3  [Texas  City,  Galveston  County]  from  Northwest  City  Limits  to  Farm  to  Market  2004 

A 

11/01/94 

State  7  [Crockett]  from  East  City  Limits  to  Loop  304  E 

A 

11/01/94 

State  7/21  [Crockett]  from  West  City  Limits  to  Loop  304  W 

A 

11/01/94 

State  7  [Nachgdoches]  from  West  City  Limits  to  US  59 

A 

11/01/94 

State  7  [Nacogdoches]  from  East  City  Limits  to  Loop  224  E 

A 

11/01/94 

State  19  [Crockett]  from  South  City  Limits  to  Loop  304  S 

A 

11/01/94 

State  21  [Crockett]  from  Northeast  City  Limits  to  Loop  304  NE 

A 

11/01/94 

State  21  [Nacogdoches]  from  East  City  Limits  to  Loop  224  E 

A 

11/01/94 

State  21  [Nacogdoches]  from  West  City  Limits  to  US  59 

A 

11/01/94 

State  36  [Brenham]  from  BS36  N  to  US  290 

A 

11/01/94 

State  36  [Temple]  from  West  City  Limits  to  State  95 

A 

11/01/94 

State  53  [Temple]  from  East  City  Limits  to  Loop  363  E 

A 

11/01/94 

State  71  [La  Grange]  from  East  City  Limits  to  West  City  Limits 

A 

11/01/94 

State  87  [Center]  from  West  City  Limits  to  US  96 

A 

11/01/94 

State  94  [Lufkin]  from  West  City  Limits  to  Loop  287  W 

A 

11/01/94 

State  95  [Temple]  from  South  City  Limits  to  State  36/Loop  363 

A 

11/01/94 

State  103  [Lufkin]  from  East  City  Umits  to  Loop  287  US  59/69 

A 

11/01/94 

State  103  [Lufkin]  from  West  City  Limits  to  Loop  287  W 

A 

11/01/94 

State  105  [Beaumont,  Beaumont  District]  from  West  City  Limits  to  US  69/96/287 

A 

11/01/94 

State  107  [Edinburg]  from  East  City  Limits  to  US  281 

A 

11/01/94 

State  107  [Edinburg]  from  West  City  Limits  to  Farm  to  Mari<et  2061 

A 

03/28/96 

State  114  [Lubbock]  from  Northeast  City  Limits  to  Loop  289  NE 

A 

03/28/96 

State  1 14  [Lubbock]  from  West  City  Limits  to  Loop  289  W 

A 

11/01/94 

State  146  [Mont  Belvieu]  from  North  City  Limits  to  Interstate  10 

A 

11/01/94 

State  146  [Texas  City,  Galveston  County]  from  North  City  Limits  to  South  City  Limits 

A 

11/01/94 

State  199  [Fort  Worth]  from  Northwest  City  Umits  to  Interstate  820 

A 

11/01/94 

State  225  [Houston]  from  East  City  Limits  to  Interstate  610 

A 

11/01/94 

State  275  [Galveston,  Galveston  County]  from  Interstate  45  to  9th  St. 

A 

11/01/94 

South  Zargosa  Rd.  [El  Paso]  from  Ysleta  Port  of  Entry  to  Loop  375  S 

A 

11/01/94 

Spur  408  [Dallas]  from  Interstate  20  to  Loop  12 

A 

11/01/94 

Spur  54  [Hariingen]  from  US  77  to  US  83 

A 

11/01/94 

Trowbridge  Dr.  [El  Paso]  from  Interstate  10  to  Delta  Dr. 

A 

11/01/94 

US  54  [El  Paso]  from  New  Mexico  to  Loop  375  S 

A 

11/01/94 

US  59  [Houston]  from  North  City  Umits  to  Interstate  610  N 

A 

11/01/94 

US  59  [Houston]  from  West  City  Limits  to  Interstate  610  W 

A 

11/01/94 

US  59  [Lufkin]  from  North  City  Limits  to  South  City  Limits 

A 

11/01/94 

US  59  [Nacogdoches]  from  North  City  Limits  to  South  City  Umits 

A 

11/01/94 

US  60  [Amarillo]  from  East  City  Limits  to  Loop  335  E 

A 

11/01/94 

US  62/180  [El  Paso]  from  East  City  Umits  to  Ainway  Blvd. 

A 

03/28/96 

US  62/82  [Lubbock]  from  Northeast  City  Umits  to  Loop  289  NE 

A 

03/28/96 

US  62/82  [Lubbock]  from  Southwest  City  Umits  to  Loop  289  SW 

A 

11/01/94 

US  67  [San  Angelo]  from  Southwest  City  Limits  to  Loop  306  W 

A 

11/01/94 

US  69/96/287  [Beaumont]  from  North  City  Limits  to  South  City  Umits 

A 

11/01/94 

US  69  [Lufkin]  from  Northwest  City  Limits  to  Southeast  City  Limits 

A 

11/01/94 

US  75  [Dallas]  from  North  City  Limits  to  Interstate  635  N 

A 

11/01/94 

US  77  [Hariingen]  from  North  City  Limits  to  South  City  Limits 

A 

11/01/94 

US  77  [La  Grange]  from  North  City  Limits  to  State  71 

A 
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TX  NRHM  Designated  Routes 


State:  Vermont 


Designation  Date 


11/01/94 
11/01/94 
11/01/94 
03/28/96 
03/28/96 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 
11/01/94 


Route  Description 


US  80  [Dallas]  from  East  City  Limits  to  Interstate  635 

US  81/287  [Fort  Worth]  from  North  City  Limits  to  Interstate  35  W 

US  83  [Harlingen]  from  South  City  Limits  to  West  City  Limits 

US  84  [Lubbock]  from  Northwest  City  Limits  to  Loop  289  N 

US  84  [Lubbock]  from  Southeast  City  Limits  to  Loop  289  S 

US  87/287  [Amarillo]  from  Loop  335  to  North  City  Limits 

US  87  [San  Angelo]  from  Nortti  City  Limits  to  Farm  to  Market  2105 

US  90  [Beaumont]  from  West  City  Limits  to  Interstate  10 

US  96  [Center]  from  North  City  Limits  to  South  City  Limits 

US  175  [Dallas]  from  South  City  Limits  to  Interstate  20 

US  190  [Temple]  from  South  City  Limits  to  Interstate  35 

US  281  [Edinburg]  from  North  City  Limits  to  South  City  Limits 

US  287  [Amarillo]  from  East  City  Limits  to  Interstate  40 

US  287  [Crockett]  from  East  City  Limits  to  Loop  304  E 

US  287  [Crockett]  from  North  City  Limits  to  Loop  304  N 

US  290  [Brenham]  from  East  City  Limits  to  West  City  Limits 

US  290  [Houston]  from  Northwest  City  Limits  to  Interstate  610 

US  377  [Fort  Worth]  from  West  City  Limits  to  Interstate  20 


Restrict  Desig 

0123456789i 

ABIMP 
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State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


VT  Emergency  Mgt,  Div. 

FMCSA: 

Mr.  Ed  \/onTuri<ovich 

FMCSA  POC 

Department  of  Public  Safety 

Address: 

103  South  Main  Street 

Waterbury,  VT  05671 

(802)-244-8721 

Phons: 

(802)-244-8655 

Fax: 

VT  FMCSA  Field  Office 

VT  Motor  Carrier  State  Director 

Federal  Building 

87  State  St.  /  P  O  Box  568 

Montpelier,  VT  05601 

(802)  828-4480 


No  Routes  Designated  as  of  1 1/14/00 


State:  Virginia 


state  Agency: 

POC: 

Address: 


Phone: 
Fax: 


VA  DOT 
Perry  Cogbum 
1221  East  Broad  St. 
Richmond,  VA  23219 

(804)-786-6824 
(804)-225-4979 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


VA  FMCSA  Field  Office 

VA  Motor  Camer  State  Director 

400  North  8th  St 

Room  750 

Richmond,  VA  23240 

(804)  775-3322 


Restricted  Routes  For  All  VA  Hazmats 


State: 

UTAH 

State  Agency: 

Utah  dot  /  OMC 

FMCSA: 

UT  FMCSA  Field  Office 

POC: 

Mr.  Richard  M.  Ollerton 

FMCSA  POC: 

UT  Motor  Carrier  State  Director 

Address: 

4501  South  2700  West 

Address: 

2520  W.  4700  South 

Box  148240 

Suite  9A 

Salt  Lake  City,  UT  84119 

Salt  Lake  City,  UT  84118-1847 

Phone: 

(801)965-4880 

Phone: 

(801)963-0096 

Fax: 

(801)965-4211 

Fax: 

Designation  Date 


05/25/85 


Route  Description 


Airport  Tunnel  [City  of  Roanoke] 

[Detours:  Airport  Rd-  Route  118;  Hershberger  Rd— Route  101;  Williamson  Rd— Route  11    Peters  Creek 
Road— Route  117] 


Restrict  Desig 

01234567891 

ABIMP 


Radioactive  Hazmat  (RAM)  Routes 

VA  RAM  Restricted  Routes 


Radioactive  Hazmat  (RAM)  Routes 

UT  RAM  Prefen-ed  Routes 


Designation  Date 


Designation  Date 


07/01/97 
07/01/97 
07/01/97 


Route  Description 


Interstate  1 5  from  Idaho  to  Interstate  84 

Interstate  80  from  Interstate  84  to  Wyoming 

Interstate  84  from  Interstate  15  to  Interstate  80 

[Note:  The  Perry  Port  of  Entry  on  1-15/1-84  is  a  designated  safe  haven  for  radioactive  materials  in  transit.) 


Restrict  Desig 

01234567891 

ABIMP 


11/15/95 
11/15/95 

11/15/95 
11/15/95 
11/15/95 


Route  Description 


Interstate  64  [Tunnel]  from  [Hampton]  to  [Norfolk] 

Interstate  77  [to/from  West  Virginia) 

[Tunnel] 

Interstate  264  from  [Norfolk]  to  [Portsmouth] 

Interstate  664  [Tunnel]  from  [Newport  News]  to  [Suffolk] 

US  58  [Tunnel]  from  Norfolk  to  Portsmouth 


Restrict  Desig 

01234567891 

ABIMP 


Non-Radioactive  Hazmat  (NRHM)  Routes 

UT  NRHM  Designated  Routes 


Non-Radioactive  Hazmat  (NRHM)  Routes 

VA  NRHM  Restricted  Routes 


Designation  Date 


Designation  Date 


07/01/97 


07/01/97 


Route  Description 


All  Interstates 

[The  Utah  Department  of  Transportation  states  that  all  Interstate  routes  in  the  State  are  designated  NRHM 

routes.) 
Interstate  215  [Belt  Route) 
[Entire  Route] 


Restrict  Desig 

0123456789i 

ABIMP 


11/12/96 


11/15/95 


Route  Description 


11/15/95 


Chesapeake  Bay  Bridge — Tunnel 

[Phone;  (757)  331  -2960.  This  falls  under  the  jurisdiction  of  Chesapeake  Bay  Bridge  and  Tunnel  District, 
who  maintain  their  own  regulations  regarding  its  use.  Copies  of  these  regulations  can  be  obtained  from' 
Chesapeake  Bay  Bridge  and  Tunnel  Distnct,  32386  Lankford  Highway,  Post  Office  Box  111  Caoe 
Charies.  VA  23310.]  .  w»»~ 

Elizat>eth  River  Tunnel  [Downtown) 

[Phone;  (757)  494-2424.  Classes  1.1.  1.2,  1.3,  2.3,  4.3,  and  6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
abide  by  mies  &  regulations  outlined  in  VA  DOTs  "Rules  and  Regulations  Governing  the  Transportation 
of  Hazardous  Materials  through  Bridge-Tunnel  Facilities".  This  document  is  available  from:  VDOT  EOC, 
1221  E.  Broad  St.,  Richmond  23219.  See  http://www.vdot.state.va.us/roads/tunnel.html  for  real-time  traf- 
fk:  information.] 

Elizabeth  River  Tunnel  [Midtown] 

[Phone:  (757)  683-8123.  Classes  1.1,  1.2,  1.3,  2.3,  4.3,  and  6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
abide  by  mles  &  regulations  outlined  in  VA  DOTs  "Rules  and  Regulations  Governing  the  Transportation 
of  Hazardous  Materials  through  Bridge-Tunnel  Facilities".  This  docunient  is  available  from:  VDOT  EOC, 
1221  E.  Broad  St.,  Richmond  23219.  See  http://www.vdot.state.va.us/roads/tunnel.html  for  real-time  traf- 
fic information.) 


Restrict  Desig 

0123456789i 

ABIMP 


1.2,4.6,A 
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Non-Radioactive  Hazmat  (NRHM)  Routes — Continued 

VA  NRHM  Restricted  Routes 


Designation  Date 


11/15/95 


11/15/95 


Route  Description 


Hampton  Roads  Bridge — Tunnel 

[Phone:  (757)  727-4830.  Classes  1.1,  1.2,  1.3.  2.3,  4.3,  and 

abide  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules 

of  Hazardous  Materials  ttirough  Bridge-Tunnel  Facilities". 

1221  E.  Broad  St.,  Richmond  23219] 
Monitor-Merrimac  Memorial  [Bridge/Tunnel] 
[Phone;  (757)  247-2100.  Classes  1.1,  1.2,  1.3,  2.3,  4.3,  and 

abide  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules 

of  Hazardous  Materials  through  Bridge-Tunnel  Facilities". 

1221  E.  Broad  St.,  Richmond  23219.  See  http://www.vdot 

fie  information.] 


6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
and  Regulations  Governing  ttie  Transportation 
This  document  is  available  from:  VDOT  EOC, 


6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
and  Regulations  Governing  the  Transportation 
This  document  is  available  from:  VDOT  EOC, 
state.va.us/roads/tunnel.html  for  real-time  traf- 


Restrict  Desig 

0123456789! 

ABIMP 


1,2,4,6.i,A 


1,2,4,6,i,A 


VA  NRHM  Designated  Routes 


Designation  Date 


11/15/95 


11/12/96 


11/15/95 


11/15/95 


11/15/95 


11/15/95 

07/31/95 
05/25/85 

11/15/95 


Route  Description 


Big  Walker  Mountain  Tunnel 

[Phone:  (540)  228-5571 .  Hazmat  shipper  MUST  abide  by  ailes  &  regulations  outlined  in  VA  DOTs  "Rules 
and  Regulations  Governing  the  Transportation  of  Hazardous  Materials  through  Bridge-Tunnel  Facilities". 
This  document  is  available  from:  VDOT  EOC,  1221  E.  Broad  St.,  Richmond  23219] 

Chesapeake  Bay  Bridge — Tunnel 

[Phone:  (757)  331-2960.  This  falls  under  the  jurisdiction  of  Chesapeake  Bay  Bridge  and  Tunnel  District, 
who  maintain  their  own  regulations  regarding  its  use.  Copies  of  these  regulations  can  be  obtained  from: 
Chesapeake  Bay  Bridge  and  Tunnel  District,  32386  Lankford  Highway,  Post  Office  Box  111,  Cape 
Charies,  VA  23310] 

East  River  Mountain  Tunnel 

[Phone:  (540)  928-1994.  Hazmat  shipper  MUST  abide  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules 
and  Regulations  Goveming  the  Transportation  of  Hazardous  Materials  through  Bridge-Tunnel  Facilities". 
This  document  is  available  from:  VDOT  EOC,  1221  E.  Broad  St.,  Richmond  23219] 

Elizabeth  River  Tunnel  [Downtown] 

[Phon6:  (757)  494-2424  Classes  1  1,  1.2,  1.3,  2.3,  4.3,  and  6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
abkJe  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules  and  Regulations  Goveming  the  Transportation 
of  Hazardous  Materials  through  Bridge-Tunnel  Facilities".  This  document  is  available  from:  VDOT  EOC, 
1221  E.  Broad  St ,  Richmond  23219.  See  http://www.vdot.state.va.us/roads/tunnel.html  for  real-time  traf- 
f\c  information] 

Elizabeth  River  Tunnel  [Midtown] 

[Phone:  (757)  683-8123.  Classes  1.1,  1.2,  1.3,  2.3,  4.3,  and  6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
abide  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules  and  Regulations  Goveming  the  Transportation 
of  Hazardous  Materials  through  Bridge-Tunnel  Facilities".  This  document  is  available  from:  VDOT  EOC, 
1221  E.  Broad  St.  Richmond  23219.  See  http://www.vdot.state.va.us/roads/tunnel.html  for  real-time  traf- 
fic information] 

Hampton  Roads  Bridge — Tunnel 

[Phone:  (757)  727-4830.  Classes  1.1,  1.2,  1.3,  2.3,  4.3,  and  6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
abide  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules  and  Regulations  Goveming  the  Transportation 
of  Hazardous  Materials  through  Bridge-Tunnel  Facilities"  This  document  is  available  from:  VDOT  EOC, 
1221  E.  Broad  St.,  Richmond  23219] 

Interstate  495 

[**  Restricted  to  right  lanes  only  **] 

Interstate  664  [Bridge-Tunnel] 

[Hazmat  shipper  MUST  abide  by  mles  &  regulations  outlined  in  VA  DOTs  "Hazardous  Materials  Trans- 
portation Rules  and  Regulations  at  Bridge-Tunnel  Facilities".  This  manual  available  from:  State  Traffic 
Engineer,  VDOT.  1401  E.  Broad  St.,  Richmond  23219.) 

Monitor-Merrimac  Memorial  [Bridge/Tunnel] 

[Phone:  (757)  247-2100.  Classes  1.1,  1.2,  1.3,  2.3,  4.3,  and  6.1  are  PROHIBITED.  Hazmat  shipper  MUST 
abide  by  rules  &  regulations  outlined  in  VA  DOTs  "Rules  and  Regulations  Governing  the  Transportation 
of  Hazardous  Materials  through  Bridge-Tunnel  Facilities".  This  document  is  available  from:  VDOT  EOC, 
1221  E.  Broad  St.,  Richmond  23219.  See  http://www.vdot.state.va.us/roads/tunnel.html  for  real-time  traf- 
fic information] 
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State:  Virginia 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


Dept.  of  Emergency  Management 
Brian  Iverson 
10501  Trade  Court 
Richmond,  VA  23236-3713 

(804)  897-6500 
(804)  897-6576 


FMCSA: 
FMCSA  POC: 
Address: 


Phone: 
Fax: 


VA  FMCSA  Field  Office 

VA  Motor  Camer  State  Director 

400  North  8th  St. 

Room  750 

Richmond,  VA  23240 

(804)  775-3322 


Radioactive  Hazmat  (RAM)  Routes 

VA  RAM  Preferred  Routes 


03/11/94 
03/1 1/94 
03/11/94 
03/1 1/94 
03/11/94 
03/11/94 
03/11/94 
03/11/94 
03/11/94 

03/1 1/94 
03/11/94 
03/11/94 
03/11/94 
03/1 1/94 
03/11/94 
03/11/94 
03/11/94 


Interstate  85  from  Interstate  95  to  State  460 

State  5  from  State  155  [in  Charies  City]  to  State  156 

State  10  from  State  156  to  State  58 

State  100  [at  Pearisburg]  from  US  460  to  Interstate  81 

State  155  from  Interstate  64  to  State  5  [at  Charies  City] 

State  156  from  State  5  to  State  10 

State  208  from  US  522  to  US  1 

State  460  from  Interstate  85  to  State  726  [Mt,  Athos  Rd.  in  Lynchburg] 

US  1  from  State  208  to  Interstate  95 

[At  Fourmile  Fori<] 

US  17/U258  from  Interstate  64  to  State  10 

US  29  from  Interstate  66  to  Interstate  64 

US  58  from  Portsmouth  to  Interstate  95 

US  220  Alt.  from  US  460  to  Interstate  81 

US  460  from  US  1  [in  Petersburg]  to  US  58  [North  of  Suffolk] 

US  460  from  West  Virginia  to  State  100  [Pearisburg] 

US  469  from  State  726  [Mt.  Athos  Rd.  in  Lynchburg]  to  US  220  Alt. 

US  522  from  State  208  to  Interstate  64 


Restrict  Desig 

0123456789i 

ABIMP 


State:  Washington 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


No  Agency  Designated 


FMCSA: 

WA  FMCSA  FieW  Offk:e 

FMCSA  POC: 

WA  Motor  Carrier  State  Director 

Address: 

71 1  S.  Capitol  Way 

Suite  501 

Ofympia,  WA  98501-1284 

Phone: 

(206)  753-9875 

Fax: 

No  Routes  Designated  as  of  11/14/00 


State:  West  Virginia 


State  Agency: 

POC: 

Address: 


Phone: 
Fax: 


WV  Office  of  Emergency  Services 

FMCSA: 

John  Pack 

FMCSA  POC 

1900  Kanawha  Blvd.  East 

Address: 

EB-80,  BIdg.  1 

Charteston,  WV  25305-0360 

(304)  558-5380 

Phone: 

(304)  344-4538 

Fax: 

WV  FMCSA  Field  Offk» 
WV  Motor  Camer  State  Director 
700  Washington  St.  East 
Geary  Plaza,  Room  205 
Charteston ,  WV  2530 1  - 1 604 
(304)  347-5935 


No  Routes  Designated  as  of  11/14/00 
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State:  Wisconsin 


state  Agency: 

■ \ 1 

Wisconsin  DOT                                       FMCSA: 

Wl  FMCSA  Field  Office 

POC: 

Ten-ence  D  Mulcahy 

FMCSA  POC: 

Wl  Motor  Carrier  State  Director 

Address: 

Office  of  tfie  Secretary 

I  Address: 

567  D'Onofrio  Dr. 

P.O.  Box  7910 

Suite  101 

Madison,  Wl  53707-7910 

Madison,  Wl  53719-2814 

Ptione: 

(608)266-1114 

Rhone. 

(608)  829-7530 

Fax: 

(608)  266-9912 

Fax: 

No  Routes  Designated  as  of  11/14/00 

State:  Wyoming 


State  Agency: 

WY  Highway  Patrol 

FMCSA: 

WY  FMCSA  Field  Office 

POC: 

Capt  L.S.  Gerard 

FMCSA  POC: 

WY  Motor  Carrier  State  Director 

Address: 

5300  Bishop  Blvd 

Address: 

1916  Evans  Ave. 

Cheyenne,  WY  82009-3340 

Cheyenne.  WY  82001-3764 

Phone: 

(307)-777-4312 

Phon«: 

(307)  772-2305 

Fax: 

(307)-777-4282 

Fax: 

RESTRICTED  ROUTES  FOR  ALL  WY  HAZMATS 


Designation  Date 


04/12/94 


Route  Description 


City  of  Cheyenne 

[City  Ordinance;  Hazardous  materials  and  radioactive  materials  may  not  be  transported  by  motor  vehicle 
within  the  City  of  Cheyenne  except  for  the  purpose  of  making  pickups  and/or  deliveries  within  the  City, 
unless  such  routing  is  consistent  with  49  CFR  397.7  or  49  CFR  177.825. 

Motor  vehicles  carrying  hazardous  and/or  radioactive  materials  which  are  making  local  pickups  and/or  de- 
liveries must  be  operated  over  the  safest  and  most  direct  route  to  and  from  the  origination  and  destina- 
tkjn  point.  Such  routes  shall  not  pass  through  residential  areas  unless  there  is  no  practical  aitemative.] 


Restrict  Desig 

01234567891 

ABIMP 


(FR  Doc.  00-30815  Filed  12-1-00;  8:45  ami 

BILLING  CODE  4910-EX-.f 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-471  (Sub-No.  3X)] 

South  Kansas  and  Oklahoma  Railroad 
Company — Abandonment  Exemption — 
in  Cherokee  and  Allen  Counties,  KS 

South  Kansas  and  Oklahoma  Railroad 
Company  (SKO)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon: 
(1)  An  8-mile  line  of  railroad  between 
milepost  109.0  at  lola  and  milepost 
117.0  at  Humboldt,  in  Allen  County,  KS; 
and  (2)  a  5-mile  line  of  railroad  between 
milepost  382.0  at  Sherwin  and  milepost 
387.0  at  Faulkner,  in  Cherokee  County, 
KS.  The  line  traverses  United  States 
Postal  Service  Zip  Codes  66749,  66748. 
and  66725. 

SKO  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2 -year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  3.  2001,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
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environmental  issues, '  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  December  14, 
2000.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  26, 
2000,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Karl  Morell,  Ball  Janik 
LLP,  1455  F  St.,  NW.,  Suite  225, 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SKO  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  on  the  environmental  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
December  8,  2000.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  SKO  shall  file  a  notice  of 
consiunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
SKO's  filing  of  a  notice  of 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent         ._ 
investigation]  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  SIOOO.  See  49  CFR  1002.2(fl(25). 


consummation  by  December  4,  2001, 
and  there  are  no  legal  or  regulatory 
barriers  to  consimmiation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  November  27,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-30654  Filed  12-1-00;  8:45  am] 

BILUNG  COOe  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2439 

agency:  hitemal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Departinent  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy.  the  IRS  is 
soliciting  comments  concerning  Form 
2439,  Notice  to  Shareholder  of 
Undistributed  Long-Term  Capital  Gains. 
DATES:  Written  comments  should  be 
received  on  or  before  February  2,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DG  20224. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Notice  to  Shareholder  of 
Undistributed  Long-Tenn  Capital  Gains. 

OMB  Number:  1545-0145. 

Form  Number:  Form  2439. 

Abstract:  Form  2439  is  used  by 
regulated  investment  companies  (RICs) 
and  real  estate  investment  trusts  (REITs) 
to  report  imdistributed  capital  gains  and 
the  amount  of  tax  paid  on  these  gains 
designated  under  Internal  Revenue  Code 
section  852(b)(3)(D)  or  857(b)(3)(D).  The 
company,  the  trust,  and  the  shareholder 
file  copies  of  Form  2439  with  the  IRS. 
The  IRS  uses  the  information  to  verify 
that  the  shareholder  has  included  the 
capital  gains  in  income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
8.363. 

Estimated  Time  Per  Respondent:  4  hr., 
8  min. 

Estimated  Total  Annual  Burden 
Hours:  34,539. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiUTis  and 
tax  retiim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capitEd 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  20,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-30794  Filed  12-1-00;  8:45  am] 
BILUNG  COOe  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  976 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
976,  Claim  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company,  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Trust. 

DATES:  Written  conunents  should  be 
received  on  or  before  February  2,  2001 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company,  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Trust. 

OMB  Number:  1545-0045. 

Form  Number:  Form  976. 

Abstract:  Form  976  is  filed  by 
corporations  that  wish  to  claim  a 
deficiency  dividend  deduction.  The 


deduction  allows  the  corporation  to  use 
the  payment  of  dividends  to  reduce 
taxes  imposed  after  the  tax  return  is 
filed.  The  IRS  uses  Form  976  to 
determine  if  shareholders  have  included 
the  dividend  amounts  in  gross  income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  7hr., 
40  min. 

Estimated  Total  Annual  Burden 
Hours:  3,830 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  materieil 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conmients 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  20,  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-30795  Filed  12-1-00;  8:45  am] 

BILLING  COOE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Electronic  Tax 
Administration  Advisory  Committee 

AGENCY:  Internal  Revenue  Service  (IRS). 
ACTION:  Notice. 

SUMMARY:  In  1998  the  IRS  established 
the  Electronic  Tax  Administration 
Advisory  Committee  (ETAAC).  The 
ETAAC  provides  an  organized  public 
forum  for  discussion  of  electronic  tax 
administration  issues  in  support  of  the 
overriding  goal  that  paperless  filing 
should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  retimis.  ETAAC  offers 
constructive  observations  about  current 
or  proposed  policies,  programs,  and 
procedures,  and  suggests  improvements. 
There  will  be  a  meeting  of  the  ETAAC 
on  Thursday,  December  14,  2000.  The 
meeting  will  be  held  in  the  Radisson 
Barcelo"  Hotel,  2121  P  Street,  NW, 
Washington,  DC.  A  summarized  version 
of  the  agenda  along  with  a  list  of  topics 
that  are  planned  to  be  discussed  are 
listed  below. 

Summarized  Agenda  for  Meeting 
Thursday,  December  14,  2000 

9:00     Meeting  Opens 
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12:00  Break  for  Lunch 
1:15  Meeting  Resumes 
3:00    Meeting  Adjourns 

The  topics  that  are  planned  to  be 
covered  are  as  follows: 

(1)  Transition  between  Members 

(2)  Digital  Daily 

(3)  ETA  Direction 

(4)  Strategic  Plan  Update 

Note:  Last  minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice, 

SUPPLEMENTARY  INFORMATION:  ETAAC 
reports  to  the  Director,  Electronic  Tax 
Administration,  who  is  the  executive 
responsible  for  the  electronic  tax 
administration  program.  Increasing 
participation  by  external  stakeholders  in 
the  development  and  implementation  of 
the  Internal  Revenue  Service"  (IRS") 
strategy  for  electronic  tax  administration 
will  help  achieve  the  goal  that  paperless 
filing  should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  returns.  ETAAC  members 
are  not  paid  for  their  time  or  services, 
but  consistent  with  Federal  regulations, 
they  are  reimbursed  for  their  travel  and 
lodging  expenses  to  attend  the  public 
meetings,  working  sessions,  and  an 
orientation  each  year. 

The  meeting  will  be  open  to  the 
public,  and  will  be  in  a  room  that 
accommodates  approximately  100 


people,  including  members  of  ETAAC 
and  IRS  officials.  Seats  are  available  to 
members  of  the  public  on  a  first-come, 
first-served  basis.  To  get  your  name  on 
the  access  list,  notification  of  intent  to 
attend  the  meeting  should  be  made  with 
Ms.  Robin  Marusin  by  December  8, 
2000.  Ms.  Marusin  can  be  reached  at 
202-622-8184.  Notification  of  intent 
should  include  your  name,  organization 
and  phone  number.  If  you  leave  this 
information  for  Ms.  Marusin  in  a  voice- 
mail  message,  please  spell  out  all 
names. 

A  draft  of  the  agenda  will  be  available 
via  facsimile  transmission  the  week 
prior  to  the  meeting.  Please  call  Ms. 
Marusin  on  or  after  Thursday  December 
7  to  have  a  copy  of  the  agenda  faxed  to 
you.  Please  note  that  a  draft  agenda  will 
not  be  available  until  that  date. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

get  on  the  access  list  to  attend  this 
meeting,  to  have  a  copy  of  the  agenda 
faxed  to  you,  or  to  get  general 
information  about  ETAAC,  call  Robin 
Marusin  at  202-622-8184. 

Approved:  November  27,  2000. 
Terence  H.  Lutes, 
Acting  Director.  Electronic  Tax 
Administration. 

[FR  Doc.  00-30796  Filed  12-1-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart14 
[Docket  No.  00-26] 
RIN1557-AB81 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 
[Docket  No.  R-1 079] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  343 
RIN  3064-AC37 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Part  536 

[Docket  No.  2000-97] 
RIN  1550-AB34 

Consumer  Protections  for  Depository 
institution  Sales  of  insurance 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency.  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
Supervision,  Treasury. 
ACTION:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency,  Board  of  Governors  of 
the  Federal  Reserve  System,  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision, 
(collectively,  the  Agencies)  are 
publishing  final  insurance  consumer 
protection  rules.  These  rules  are 
published  pursuant  to  section  47  of  the 
Federal  Deposit  Insurance  Act  (FDIA), 
which  was  added  by  section  305  of  the 
Granmi-Leach-Bliley  Act  (the  G-L-B 
Act  or  Act).  Section  47  directs  the 
Agencies  jointly  to  prescribe  and 
publish  consumer  protection  regulations 
that  apply  to  retail  sales  practices, 
solicitations,  advertising,  or  offers  of 
any  insurance  product  by  a  depository 
institution  '  or  any  person  that  is 


'  "Depository  institution"  means  national  banks 
in  the  case  of  institutions  supervised  by  ttie  Office 
of  the  Comptroller  of  the  Currency  (CXX),  state 
member  banks  in  the  case  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board),  state 
nonmember  banks  in  the  case  of  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  savings 
associations  in  the  case  of  the  Office  of  Thrift 
Supervision  (GTS). 


engaged  in  such  activities  at  an  office  of 
the  institution  or  on  behalf  of  the 
institution. 

EFFECTIVE  DATE:  April  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Stuart  Feldstein.  Assistant 
Director,  or  Michele  Meyer,  Senior 
Attorney,  Legislative  and  Regulatory 
Activities  Division,  (202)  874-5090;  Asa 
Chamberlayne.  Senior  Attorney, 
Securities  and  Corporate  Practices 
Division,  (202)  874-5210;  Stephanie 
Boccio,  Asset  Management,  (202)  874- 
4447;  Barbara  Washington,  Core  Policy 
Development  (202)  874-6037,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW..  Washington,  DC  20219. 

Board:  Richard  M.  Ashton,  Associate 
General  Counsel,  Legal  Division,  (202) 
452-3750;  Angela  Desmond,  Special 
Counsel,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
3497;  David  A.  Stein,  Attorney,  Division 
of  Consumer  and  Community  Affairs, 
(202)  452-3667,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551.  For 
the  hearing  impaired  only, 
Telecooununications  Device  for  the  Deaf 
(TDD),  contact  Janice  Simms,  (202)  872- 
4984. 

FDIC:  Keith  A.  Ligon,  Chief,  Policy 
Unit,  Division  of  Supervision,  (202) 
898-3618;  Michael  B.  Phillips,  Counsel, 
Supervision  and  Legislation  Branch, 
Legal  Division,  (202)  898-3581;  Jason  C. 
Cave,  Senior  Capital  Markets  Specialist, 
(202)  898-3548,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.  Washington,  DC  20429. 

GTS:  Robyn  Dennis,  Manager, 
Supervision  Policy.  (202)  906-5751; 
Richcud  Bennett,  Counsel  (Banking  and 
Finance),  (202)  906-7409;  Sally  Watts, 
Counsel  (Banking  and  Finance),  (202) 
906-7380;  Mary  Jane  Cleary,  Insurance 
Risk  Management  Specialist,  (202)  906- 
7048,  Office  of  Thrift  Supervision.  1700 
G  Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  12.  1999,  President 
Clinton  signed  the  G-L-B  Act  into  law. 
Section  305  of  the  Act  ^  added  new 
section  47  to  the  FDIA,  captioned 
"Insurance  Customer  Protections."  This 
section  requires  the  Agencies  joinUy  to 
prescribe  and  publish  consumer 
protection  regulations  that  apply  to 
retail  sales  practices,  solicitations, 
advertising,  or  offers  of  insurance 
products  by  depository  institutions  or 
persons  engaged  in  these  activities  at  an 
office  of  the  institution  or  on  behalf  of 


the  institution.  Section  47  directs  the 
Agencies  to  include  specific  provisions 
relating  to  sales  practices,  disclosures 
and  advertising,  the  physical  separation 
of  banking  and  nonbanking  activities, 
and  domestic  violence  discrimination. 

Section  47  also  requires  the  Agencies 
to  consult  with  the  State  insurance 
regulators,  as  appropriate.  The  National 
Association  of  Insurance  Commissioners 
(NAIC)  has  submitted  a  comment  letter 
in  connection  with  the  proposed  rules. 
In  preparing  the  proposed  rules  and 
these  final  rules,  the  Agencies  also  have 
met  and  consulted  with  the  NAIC.-* 
These  final  rules  reflect  these  meetings 
with,  and  comments  from,  the  NAIC. 

The  texts  of  the  Agencies'  final  rules 
are  substantially  identical.  Any 
differences  in  style  or  terms  are  not 
intended  to  create  substantive 
differences  in  the  requirements  imposed 
by  the  regulations. 

Overview  of  Comments  Received 

On  August  21,  2000,  the  Agencies 
published  a  joint  notice  of  proposed 
rulemaking  (the  proposed  rules)  in  the 
Federal  Register  (65  FR  50882).  The 
Agencies  received  approximately  75 
comments  in  response  to  the  proposed 
rules. 

The  majority  of  comments  were 
received  from  depository  institutions. 
These  commenters  offered  a  large 
number  of  suggested  changes,  with  the 
most  commbnly  advanced  suggestions 
including:  modifying  the  "covered 
person"  definition;  excepting  various 
types  of  insurance  from  coverage  by  the 
final  rules;  eliminating  certain 
disclosure  requirements:  and  limiting 
the  physical  separation  requirements  to 
the  teller  area  of  an  institution. 

The  NAIC  submitted  a  comment  on 
behalf  of  the  State  insurance  authorities 
that  generally  supported  the  Agencies' 
proposed  rules.  "The  NAIC  advised  the 
Agencies  to  clarify  in  the  final  rules  the 
role  of  the  States  in  regulating  insuremce 
sales.  The  NAIC  also  requested  more 
detailed  guidance  in  the  Consumer 
Grievance  Appendix  to  the  final  rules. 
Finally,  the  NAIC  expressed  its  view 
that  the  lending  area  of  a  depository 
institution  should  be  separated  from  the 
area  in  which  insurance  is  sold. 

The  Agencies  have  modified  certain 
provisions  of  the  proposed  rules  in  light 
of  the  comments  received.  The  most 
significant  comments,  and  the  Agencies' 
responses,  are  discussed  in  the 
following  section-by-section  analysis. 
As  was  done  in  the  preamble  discussion 
of  the  proposed  rules,  the  citations  are 
to  sections  only,  leaving  blank  the 


citations  to  the  part  numbers  used  by 
each  agency. ■* 

The  Agencies  also  received  several 
conunents  requesting  the  Agencies  to 
delay  the  effective  date  of  these  rules. 
The  commenters  state  that  institutions 
will  need  time  to  modify  existing 
disclosure  forms,  train  personnel  and 
implement  system  changes.  In 
determining  the  effective  date  and 
administrative  compliance  requirements 
for  new  regulations,  the  Agencies  are 
required  to  consider  any  administrative 
burden  that  the  regulations  would  place 
on  depository  institutions  and  to  delay 
the  effective  date  until  at  least  the  first 
day  of  a  cedendar  quarter  that  begins  on 
or  after  the  date  on  which  the 
regulations  are  published. ^  The 
Agencies  recognize  that  "lead  time"  is 
necessary  for  some  institutions  covered 
by  the  final  rules  to  adjust  their  systems 
to  comply,  although  others  have  systems 
that  already  conform  to  some  extent  to 
the  requirements  of  the  rules.  The 
Agencies  therefore  have  made  the 
effective  date  April  1,  2001. 

Section-by-Section  Analysis 

The  discussion  that  follows  applies  to 
each  of  the  Agencies'  final  rules. 

Section .10  Purpose  and  Scope 

Proposed  § .10  identified  the 

purposes  and  scope  of  the  ndes.  As 
stated  in  the  proposal,  the  rules  are 
intended  to  establish  consumer 
protections  in  connection  with  retail 
sales  of  insiu-ance  products  and 
annuities  »  to  consumers  by  any 
depository  institution  or  by  any  person 
that  is  engaged  in  these  activities  at  an 
office  of  the  institution  or  on  behadf  of 
the  institution.  These  rules  address 
certain  consumer  protection  concerns 
that  arise  from  the  conduct  of  insiu^nce 
activities  by  a  depository  institution,  at 
an  office  of  the  institution,  or  on  behalf 
of  the  institution  and  are  not  intended 
to  authorize  new  activities.  These  rules 
are  not  exclusive  and,  for  example, 
applicable  State  laws  administered  by 
State  insurance  commissioners  may 
apply,  as  provided  by  sections  104  and 
305  of  the  G-L-B  Act. 

The  Agencies  received  several 
comments  on  the  proposed  scope  of 
these  rules.  Some  of  these  commenters 


2  Pub.  L.  106-102.  sec.  305.  113  Stat.  1338,  1410- 
15  (codified  at  12  U.S.C.  ISSlx). 


3  A  summary  of  the  Agencies'  consultations  with 
the  NAIC  is  available  in  the  rule-making  file. 


*  The  Board's  rule  is  a  new  subpart  of  the  Board's 
existing  Regulation  H,  and  not  a  separate  regulation. 
Accordingly,  the  sections  of  the  Board's  rule  are 
numbered  consecutively. 

5  12  U.S.C.  4802, 

*  These  rules  are  not  intended  to  have  any  effect 
on  whether  annuities  are  considered  to  be 
insurance  products  for  purposes  of  any  other 
section  of  the  G-L-B  Act  or  other  laws.  That 
question  depends  on  the  terms  and  purposes  of 
those  laws,  as  interpreted  by  the  appropriate  agency 
and  the  courts. 


noted  that  the  Interagency  Statement  on 
Retail  Sales  of  Nondeposit  Investment 
Products  (February  15, 1994) 
(Interagency  Statement)  also  may  apply 
in  certain  circumstances  to  sales  of 
insurance  or  annuities  by  depository 
institutions.  These  commenters 
requested  clarification  on  how  the 
Agencies  will  apply  the  Interagency 
Statement  to  those  products  subject  to 
both  these  rules  and  the  Interagency 
Statement.  The  Agencies  note  tiiat  in  the 
event  of  a  conflict  between  the 
Interagency  Statement  and  the  final 
rules,  the  rules  will  prevail. 

Certain  of  the  definitions  contained  in 
the  final  rules  also  address  the 
circiunstances  under  which  the  rules 
will  apply.  Under  the  proposed  rules, 
only  subsidiaries  that  are  selling 
insurance  products  or  annuities  at  an 
office  of  the  institution  or  acting  "on 
behalf  of '  the  depository  institution  as 
defined  in  the  rules  ^  would  be  subject 
to  the  requirements  of  the  rules.  Section 
47  gives  the  Agencies  discretion  to 
determine  whether  the  Act's  consxuner 
protections  should  extend  to  a 
depository  institution's  subsidiary  in 
other  circumstances.  The  Agencies 
received  only  one  comment  supporting 
broader  application  of  the  final  rules  to 
depository  institution  subsidiaries.  The 
Agencies  believe  that  extending  the 
rules  to  a  depository  institution's 
subsidiary  in  circumstances  other  than 
when  the  subsidiary  is  selling  insurance 
products  or  annuities  at  an  office  of  the 
institution  or  acting  "on  behalf  of '  the 
depository  institution  is  lumecessary 
and,  therefore,  the  final  rules  retain  the 
approach  taken  in  the  proposed  rules  on 
this  issue.  A  more  complete  discussion 
of  when  a  person  is  engaged  in 
insurance  activities  "on  behalf  of  the 
depository  institution  is  set  forth  below 
in  the  definition  of  "covered  person." 

Section .20  Definitions 

The  proposed  rules  contained  several 
definitions  about  which  the  Agencies 
received  little  or  no  comment.  The  final 
rules  therefore  retain  the  definitions  of 
"affiliate,"  "company,"  "control," 
"domestic  violence,"  and  "subsidiary" 
set  forth  in  the  proposed  rules.  The 
definitions  about  which  the  Agencies 
received  more  substantial  comment  are 
discussed  below. 

Consumer  (§ .20(d)).  The 

proposed  rules  defined  "consumer"  as 
an  individual  who  obtains,  applies  for. 


'  OTS  does  not  intend  the  requirements  of  this 
part  to  apply  to  other  savings  association  operating 
subsidiaries  or  service  corporations  by  operation  of 
12  CFR  559.3(h).  The  OCC  does  not  intend  the 
requirements  of  this  part  to  apply  to  other  national 
bank  operating  subsidiaries  by  operation  of  12  CFR 
5.34(e)(3). 


or  is  solicited  to  obtain  insurance 
products  or  annuities  from  a  covered 
person.  The  final  nUes  make  a  clarifying 
change  by  replacing  the  term  "obtains" 
with  "purchases"  in  the  definition  of 
"consumer."  A  piut:hase  includes  any 
transaction  where  there  is  a  cost  to  the 
consumer  for  the  insurance  either 
directly  or  indirectiy  such  as  a  higher 
interest  rate  on  a  loan. 

Several  commenters  asked  the 
Agencies  to  distinguish  between  the 
terms  "consumer"  and  "customer"  in 
the  same  way  as  the  Final  Rules  on  the 
Privacy  of  Consumer  Financial 
Information  (Privacy  Rides).8  However, 
imlike  the  Privacy  Rides,  section  47 
uses  the  terms  "consumer"  and 
"customer"  interchangeably  without 
distinguishing  between  the  two  terms. 
For  this  reason,  the  Agencies  believe 
that  Congress  did  not  intend  to 
distinguish  between  consumers  and 
customers  for  purposes  of  section  47. 
Thus,  the  Agencies  have  determined  to 
continue  to  use  the  single  term 
"consumer"  in  the  final  rules. 

The  Agencies  also  requested  comment 
on  whether  the  final  rules  should 
expand  the  definition  of  "consumer"  to 
include  small  businesses.  The  majority 
of  those  commenting  on  this  issue 
believed  that  the  Agencies  should  not 
expand  the  definition  to  include  small 
businesses  because  most  Federal 
consumer  protection  statutes  apply  only 
to  individuals.  The  Agencies  agree  v\rith 
these  commenters  and  therefore  have 
not  changed  the  definition  of 
"consiuner"  to  include  small 
businesses. 

The  Agencies  also  invited  comment 
on  whether  to  limit  the  definition  of 
consumer  to  individuals  who  "obtain  or 
apply  for  insurance  products  or 
annuities  primarily  for  personal,  family, 
or  household  purposes."  One  effect  of 
this  change  would  be  to  exclude  entities 
such  as  sole  proprietorships  and 
partnerships  from  the  scope  of  the  ndes. 

Several  commenters  preferred 
limiting  the  definition  in  this  manner  to 
be  consistent  wi\h  the  Truth  in  Lending 
regulation's  definition  of  "consiuner 
credit."  ^  The  Agencies  agree  with  the 
commenters  that  depository  institutions 
are  familiar  with  this  approach  because 
it  is  used  in  other  consumer  protection 
rules.  Thus,  the  final  rules  apply  to  an 
individual  "who  purchases  or  applies 
for  insurance  products  or  annuities 
primarily  for  personal,  family,  or 
household  purposes." 


•65  FR  35162  (June  1.  2000). 

» 12  CFR  226.2(a)(12)("Consun>er  cKdit  means 
credit  offered  or  extended  to  a  consumer  primarily 
for  personal,  family,  or  household  purposes.") 
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Covered  person  or  you  (§ .20(e)). 

The  proposal  used  the  term  "covered 
person,"  or  "you,"  to  determine  to 
whom  the  requirements  in  these  rules 
apply.  As  defined  in  the  proposed  rules, 
a  covered  person  means  any  depository 
institution  or  any  other  person  selling, 
soliciting,  advertising,  or  offering 
insurance  products  or  annuities  to  a 
consumer  at  an  office  of  the  institution 
or  on  behalf  of  the  institution.  A 
"covered  person"  includes  any  person, 
including  a  subsidiary  or  other  affiliate, 
if  that  person  or  one  of  its  employees 
sells,  solicits,  advertises,  or  offers 
insurance  products  or  annuities  at  an 
office  of  an  institution  or  on  behalf  of  an 
institution. 

For  purposes  of  this  definition,  the 
proposed  rules  provided  that  a  person's 
activities  are  "on  behalf  of "  a  depository 
institution  if: 

(1)  The  person  represents  to  a 
consumer  that  the  sale,  solicitation, 
advertisement,  or  offer  of  any  insiurance 
product  or  annuity  is  by  or  on  behalf  of 
the  institution; 

(2)  The  depository  institution  receives 
commissions  or  fees,  in  whole  or  in 
part,  derived  fi-om  the  sale  of  an 
insurance  product  or  aimuity  as  a  residt 
of  cross-marketing  or  referrals  by  the 
institution  or  an  affiliate; 

(3)  Documents  evidencing  the  sale, 
solicitation,  advertising,  or  offer  of  an 
insurance  product  or  annuity  identify  or 
refer  to  the  institution  or  use  its 
corporate  logo  or  corporate  name;  or 

(4)  The  sale,  solicitation,  advertising, 
or  offer  of  an  insiuance  product  or 
annuity  takes  place  at  an  off-premises 
site,  such  as  a  kiosk,  that  identifies  or 
refers  to  the  institution  or  uses  its 
corporate  logo  or  corporate  name. 

In  the  preamble  to  the  proposed  rules, 
the  Agencies  noted  that  the  second 
prong  of  the  "on  behalf  of  test — the 
receipt  of  commissions  or  fees — did  not 
include  situations  in  which  the 
institution  receives  a  fee  solely  for 
performing  a  separate  service  or 
function  that  may  relate  to  an  insurance 
sale  (such  as  processing  a  credit  card 
charge  for  the  insurance  premium,  or 
performing  recordkeeping  or  payment 
functions  on  behalf  of  the  affiliate) 
where  the  fee  is  based  on  that  service  or 
function  and  is  not  calcidated  as  a  share 
of  the  commissions  or  fees  derived  from 
the  insurance  product  or  annuity  sale. 

The  Agencies  sought  comment  on  the 
proposed  definition  of  covered  person 
and  specifically  on  those  activities  that 
woidd  cause  a  person  to  be  considered 
to  be  acting  "on  behalf  of  an 
institution.  The  Agencies  also  invited 
comment  on  whether  the  following 
should  be  considered  an  activity  on 
behalf  of  the  institution: 


•  The  use  of  the  name  or  corporate 
logo  of  the  holding  company  or  other 
affiliate,  as  opposed  to  the  name  or 
corporate  logo  of  the  depository 
institution  in  documents  evidencing  the 
sale,  solicitation,  advertising,  or  offer  of 
an  insurance  product  or  annuity. 

•  The  sale,  solicitation,  advertising, 
or  offer  of  an  insurance  product  or 
annuity  at  an  off-premises  site  that 
identffies  or  refers  to  the  holding 
company  or  other  affiliate,  as  opposed 
to  the  depository  institution,  or  uses  the 
name  or  corporate  logo  of  the  holding 
company  or  other  affiliate. 

The  Agencies  received  several 
comments  on  the  proposed  definition  of 
covered  person.  Many  commenters  did 
not  believe  that  the  second  prong  of  the 
"on  behalf  of  test  shoiUd  include  a 
depository  institution's  receipt  of 
commissions  or  fees  as  a  result  of  cross 
marketing.  Those  commenters  suggested 
that  the  risk  of  customer  confusion  is 
small  because  a  consumer  typically 
would  not  know  about  the  receipt  of 
these  fees.  These  commenters  believed 
that  requiring  disclosures  in  these 
situations  might  actually  result  in 
increased  customer  confusion.  The 
Agencies  agree  and  therefore  delete  the 
reference  to  cross-marketing  in  the  final 
nUes.  Thus,  for  example,  while  the 
sharing  of  customer  lists  with  an 
unaffiliated  third  party  would  trigger 
certain  requirements  under  the  Privacy 
Rules,  it  woidd  not  trigger  the 
requirements  under  any  of  the  prongs  in 
these  final  rules.  The  Agencies  also  note 
that  the  institution's  receipt  of 
dividends  from  a  subsidiary,  or  a 
holding  company's  receipt  of  dividends 
bom  an  affiliate,  does  not  constitute 
receipt  of  "commissions  or  fees"  within 
the  meaning  of  this  paragraph. 

Several  commenters  also  contended 
that  the  term  "on  behalf  of  should  not 
include  sales  of  insurance  products  or 
annuities  that  res\ilt  fixim  a  referral  to  an 
unaffiliated  insurance  agency  by  an 
employee  of  a  depository  institution. 
Unlike  cross-marketing,  a  depository 
institution  making  a  referral  is  in  a 
position  to  influence  a  consiuner's 
choice  of  insurance  providers. 
Therefore,  the  final  rules  retain  the 
reference  to  "referrals"  in  the  second 
prong  of  the  "on  behalf  of  test,  but 
with  an  important  modification. 

Rather  than  applying  to  any 
conunission  or  fee  derived  from  a  sale 
resulting  from  a  referral,  the  second 
prong  of  the  "on  behalf  of  test  in  the 
final  rules  applies  only  when  a 
depository  institution  has  a  contractual 
arrangement  with  an  insurance  provider 
to  receive  those  fees.  This  is  meant  to 
distinguish  referral  fees  and 
commissions  received  by  a  depository 


institution  under  an  arrangement  based 
on  sales  with  an  insmsmce  provider 
from  those  referral  fees  received  by  a 

teller,  which  are  limited  by  § .50(b). 

Under  § .50(b),  any  person  who 

accepts  deposits  from  the  public  in  an 
area  where  such  transactions  are 
routinely  conducted  may  receive  a 
referral  fee  if  it  is  a  one-time,  nominal 
fee  of  a  fixed  dollar  amount  for  each 
referral  that  does  not  depend  on 
whether  the  referral  results  in  a 
transaction. 

A  number  of  commenters  also 
contended  that  the  third  prong  of  the 
"on  behalf  of  test  should  not  cover 
situations  where  documents  or  other 
conununications  use  the  depository 
institution's  corporate  logo  or  corporate 
name  (a  common  logo  or  name  used  by 
the  corporate  family  and  not  just  by  the 
depository  institution).  Those 
commenters  believe  that  these 
circumstances  alone  are  insufficient  to 
create  a  level  of  confusion  that  warrants 
imposing  the  requirements  under  this 
rule.  Moreover,  extending  the  rules  in 
this  manner  would  cover  transactions  in 
which  a  depository  institution  has  no 
involvement  in  the  sale  of  insiuance. 
The  Agencies  agree  with  these 
commenters,  and  therefore,  the  third 
prong  of  the  "on  behalf  of  test  in  the 
final  rules  has  been  modified  so  that  it 
does  not  cover  dociunents  that  use  a 
corporate  logo  or  corporate  name.  It 
does,  however,  cover  documents 
evidencing  the  sale,  solicitation, 
advertising,  or  offer  of  an  insiu^ance 
product  or  annuity  that  identify  or  refer 
to  the  depository  institution.  Under  the 
final  rules,  insurance  activities  are 
conducted  on  behalf  of  a  depository 
institution  if  the  documents  evidencing 
the  activity  identify  or  refer  to  the 
institution.  In  the  Agencies'  view,  the 
circumstances  when  the  relevant 
documents  refer  to  the  institution  for 
purposes  of  this  test  will  depend  on  the 
facts  involved. 

The  final  rules  also  delete  the  fourth 
prong  of  the  proposed  "on  behalf  of 
test  because  it  is  covered  by  the  three 
remaining  revised  prongs.  As  revised, 
the  Agencies  believe  that  the  remaining 
three  prongs  capture  the  appropriate 
circumstances  under  which  a  person 
could  be  said  to  be  acting  "on  behalf  of 
a  depository  institution  for  purposes  of 
these  rules. 

Several  commenters  also  noted  that 
the  definition  of  "covered  person"  or 
"you"  could  be  read  to  mean  that  once 
a  person  is  a  "covered  person,"  all 
insurance  sales,  solicitations, 
advertisements  or  offers  by  that  person 
would  be  subject  to  these  ndes,  whether 
or  not  these  activities  are  conducted  at 
an  office  of,  or  on  behalf  of,  a  depository 


institution.  The  Agencies  do  not  intend 
this  residt  and  have  changed  the 
proposal  to  clarify  that  a  covered  person 
is:  (1)  A  depository  institution;  or  (2) 
any  other  person  only  when  the  person 
sells,  solicits,  advertises  or  offers  an 
insurance  product  or  annuity  to  a 
consumer  at  an  office  of  the  institution 
or  on  behalf  of  the  institution. 

Finally,  in  the  preamble  to  the 
proposed  ndes,  the  Agencies  noted  that 
the  use  of  electronic  media  may  present 
special  issues  in  the  application  of  the 
"on  behalf  of  test"  of  die  covered  person 
definition.  The  Agencies  invited 
comment  on  whether,  and  under  what 
circumstances,  to  require  disclosures  for 
sales  or  solicitations  by  electronic 
media. 

Several  conunenters  suggested  that 
the  purposes  of  the  statute  and  the 
rules — to  avoid  customer  confusion 
about  the  nature  of  the  products  offered 
that  arises  because  of  the  identity  of  the 
seller  or  marketer— is  not  implicated  in 
all  cases  where  a  depository  institution 
acts  solely  to  bring  together  buyers  and 
sellers  of  insurance  products.  For 
example,  the  Agencies  believe  that  links 
established  from  depository  institution 
web  sites  through  the  Internet  or 
wireless  services  generally  do  not  come 
within  the  scope  of  the  covered  person 
definition.  To  the  extent  there  is  a  risk 
of  possible  consumer  confusion  when  a 
customer  leaves  an  institution's  web 
site,  the  nattu^  or  type  of  these 
disclosures  may  differ  and  is  better 
addressed  in  subsequent  guidance  or 
rulemaking. 

Electronic  media  (§ .20(g)). 

Section  47  permits  the  Agencies  to  make 
adjustments  to  the  Act's  requirements 
for  sales  conducted  in  person,  by 
telephone,  or  by  electronic  media  to 
provide  for  the  most  appropriate  and 
complete  form  of  disclosure  and 
consumer  acknowledgment  of  the 
receipt  of  such  disclosures.  The 
proposed  rules  set  forth  special  rules  for 
electronic  disclosures  and  consumer 
acknowledgments.  A  discussion  of 
changes  made  to  these  provisions  in  the 
final  rules  is  set  forth  below.  See 

proposed  § .40. 

In  addition,  the  proposed  rules 
recognized  the  need  for  flexibility  to 
accommodate  rapid  changes  in 
communications  technologies  and  thus 
defined  "electronic  media"  broadly  to 
include  any  means  for  transmitting 
messages  electronically  between  a 
covered  person  and  a  consumer  in  a 
format  that  allows  visual  text  to  be 
displayed  on  equipment,  such  as  a 
personal  computer.  The  Agencies 
invited  conunent  on  this  proposed 
definition  and  on  whether  a  more 
expansive  definition  would  be 


consistent  with  the  G-L-B  Act's 
requirement  for  both  written  and  oral 
disclosures.  The  majority  of  commenters 
supported  the  proposed  definition  of 
"electronic  media"  ^°  because  it 
provided  sufficient  flexibility  to  address 
future  innovation.  The  final  rule, 
therefore,  retains  the  proposed 
definition  of  "electronic  media." 

Office  (§ .20(h)).  The  proposed 

ndes  defined  "office"  as  the  premises  of 
an  institution  where  retail  deposits  are 
accepted  from  the  public.  The  Agencies 
received  several  comments  requesting 
that  this  definition  be  limited  to  deposit 
taking  areas.  The  Agencies  note  that 
specific  provisions  in  these  rules 
relating  to  the  physical  separation  of  the 
insurance  activities  and  permissibility 
of  referral  fees  are  limited  to  areas 
where  deposits  are  routinely  taken. 
However,  the  Agencies  do  not  believe 
that  the  overall  protections  afforded  by 
these  rules  should  be  limited  in  this 
manner  and,  therefore,  retain  in  the 
final  rules  the  definition  of  "office"  set 
forth  in  the  proposed  rules. 

The  proposed  rules  did  not  define  the 

term  "insurance  product."  As  explained 

in  the  preamble  to  the  proposed  rules, 

the  Agencies  recognize  that  there  is  no 

single  standard  for  defining  the  term 

"insurance"  and  that  its  definition  may 

vary  significandy  depending  on  the 

context  in  which  it  is  used.  For 

example,  section  302  of  G-L-B  Act  hsts 

certain  types  of  products  that  are  first 

offered  after  January  1,  1999  that  may 

constitute  insurance  for  purposes  of 

determining  when  a  national  bank  may 

tmderwrite.  rather  than  sell,  insurance. 

Thus,  the  Agencies  indicated  that  they 

will  look  to  a  variety  of  sources  in 

determining  whether  a  given  product  is 

covered  by  the  proposed  rules, 

including  section  302(c),  common 

usage,  conventional  definitions,  judicial 

interpretations,  and  other  Federal  laws. 

The  Agencies  invited  comment  on  these 

and  other  sources  for  determining 

whether  a  product  comes  within  the 

scope  of  the  proposed  rules,  or, 

alternatively,  whether  the  rule  should 

include  a  specific  definition  of  the  term 

"insurance." 

Few  commenters  requested  a  specffic 
definition  of  insurance.  Many 
commenters,  however,  asked  that  we 
exclude  certain  products  from  coverage 
or  at  least  not  require  certain  disclosures 
for  those  products.  For  example,  those 
commenters  believe  that  the  rules 
should  not  cover  credit  insurance  and 
property  and  casualty  insurance  because 


these  products  do  not  have  an 
investment  component  and  have  been 
sold  by  and  on  behalf  of  depository 
institutions  for  years  vnthout  consumer 
confusion.  Section  47  of  the  G-L-B  Act, 
however,  does  not  distinguish  between 
types  of  insurance  products  nor  are  the 
consumer  protections  under  the  statute 
limited  to  instances  where  there  is  a  risk 
of  investment  loss  or  consumer 
confusion.  The  final  rules  therefore  do 
not  define  the  term  "insiu^nce"  but,  as 

explained  in  the  discussion  of  § .40, 

provide  more  guidance  on  when  certain 
disclosures  are  required. 

Section .30  Prohibited  Practices 

Under  section  47(b)  of  the  FDL\,  the 
Agencies'  regxdations  must  prohibit  a 
covered  person  from  engaging  in  any 
practice  that  would  lead  a  consumer  to 
believe  that  an  extension  of  credit,  in 
violation  of  the  anti-tying  provisions  of 
section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970,  " 
is  conditional  upon  either: 

(1)  The  purchase  of  an  insiu'ance 
product  or  annuity  from  the  depository 
institution  or  any  of  its  affihates;  or 

(2)  An  agreement  by  the  consumer  not 
to  obtain,  or  a  prohibition  on  the 
consumer  from  obtaining,  an  insurance 
product  or  annuity  from  an  unaffiliated 
entity.  These  prohibitions  on  tying  and 
coercion  were  set  forth  in  proposed 
§ .30(a). 

Section  47(c)(2)  of  the  FDL\  also 
requires  the  Agencies'  regulations  to 
prohibit  a  covered  person  from  engaging 
in  any  practice  at  any  office  of,  or  on 
behalf  of,  a  depository  institution  or  a 
subsidiary  of  a  depository  institution 
that  could  mislead  any  person  or 
otherwise  cause  a  reasonable  person  to 
reach  an  erroneous  belief  with  respect 
to: 

(1)  The  uninsured  nature  of  any 
insurance  product  or  annuity  offered  for 
sale  by  the  covered  person  or 
subsidiary; 

(2)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  investment  risk, 
the  investment  risk  associated  with  any 
such  product;  or 

(3)  The  fact  that  the  approval  of  an 
extension  of  credit  to  a  consumer  by  the 
institution  or  subsidiary  may  not  be 
conditioned  on  the  purchase  of  an 
insurance  product  or  annuity  from  the 
institution  or  subsidiary,  and  that  the 
consumer  is  free  to  purchase  the 


'"Most  of  the  cominents  concerning  electronic 
media  were  raised  in  the  context'  of  disclosures  and 
acknowledgments  and  are.  therefore,  discussed  in 
the  sections  below  concerning  those  requirements. 


"  12  U.S.C.  1972.  Section  106(b)  of  the  Bank 
Holding  Company  Act  Amendments  of  1970  does 
not  apply  to  savings  associations.  Those  institutions 
are.  however,  subject  to  comparable  prohibitions  on 
tying  and  coercion,  under  section  5(q)  of  the  Home 
Owners'  Loan  Act  (HOLA),  12  U.S.C.  1464(q). 
Accordingly.  OTSs  final  rule  cites  the  HOLA 
provision. 
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insurance  product  or  annuity  from 
another  source. 

These  prohibitions  on 
misrepresentations  were  set  forth  in 

§ .30(b)  of  the  proposed  rules. 

The  Agencies  received  several 
comments  on  these  prohibitions.  A  few 
commenters  asserted  that  the 
prohibitions  on  tying  an  extension  of 
credit  to  the  purchase  of  insurance 
should  apply  only  to  depository 
institutions  and  not  all  covered  persons 
because  section  106(b)  of  the  Bank 
Holding  Company  Amendments  of  1970 
applies  only  to  depository  institutions. 
Therefore,  the  commenters  requested 
the  Agencies  to  amend  proposed 

§ .30(a)  to  delete  references  to 

parties  other  than  depository 
institutions. 
The  commenter's  proposed  changes  to 

§ .30(a)  are  not  supported  by  the 

statutory  language,  however.  Section 
47(c)(2)  is  not  limited  to  depository 
institutions  but  also  expressly  appUes  to 
persons  selling  at  an  ofBce  of  a 
depository  institution  or  on  behalf  of  the 

institution.  In  addition.  § .30(a)  is 

not  a  restatement  of  the  section  106(b) 
prohibition  on  coercion  by  depository 
institutions.  Rather,  it  is  a  prohibition 
on  misleading  a  consumer  into  believing 
that  an  extension  of  credit  could  be 
conditioned  in  a  manner  that  is 
prohibited  by  section  106(b).  Section 
47(c)  of  the  G— L-B  Act  recognizes  that 
either  a  depository  institution,  or 
someone  selling  at  an  office  of  a 
depository  institution  or  on  its  behalf 
could  mislead  a  consumer  in  this  way. 
Therefore,  the  Agencies  decline  to  limit 

§ .30(a)  to  depository  institutions.  ^^ 

One  commenter  also  questioned 

whether  §§ .30  (a)  and  (b)  would 

apply  to  "force  placed"  insurance. 
"Force  placed"  is  a  term  used  to 
describe  a  situation  in  which  a 
depository  institution  purchases 
insurance,  and  bills  the  customer  for  it, 
because  the  customer  has  failed  to 
obtain,  or  allowed  to  lapse,  required 
insurance  coverage  for  an  asset  used  as 
collateral  for  a  secured  loan.  The 
Agencies  do  not  intend  these  final  rules 
to  apply  to  force  placed  insurance 
purchases  since  they  are  made  by 
depository  institutions  to  protect  loan 
collateral  rather  than  by  consumers. 

Finally,  proposed  § .30(c) 

implemented  section  47(e)  of  the  FDIA, 
which,  as  already  noted,  prohibits  a 
covered  person  from  considering  a 
person's  status  as  a  victim  of  domestic 
violence  or  a  provider  of  services  to 


'2  The  Agencies  note  that  other  provisions,  such 
as  the  prohibitions  on  misrepresentations  and 
certain  required  disclosures,  also  generally  address 
situations  relating  to  consumer  coercion. 


domestic  violence  victims  in  making 
decisions  regarding  certain  types  of 
insurance  products.  One  commenter 
stated  that  this  provision  could  be 
difficult  to  comply  with  where  a 
covered  person  sells  or  offers  for  sale 
insurance  products  for  which  a  third 
party  makes  the  decisions  regarding  the 
underwriting,  pricing,  renewal,  scope  of 
coverage,  or  payment  of  claims. 
However,  the  statute  provides  no 
exception  from  the  prohibition  on 
domestic  violence  discrimination  in 
these  circumstances.  Therefore,  the  final 
rules  as  modified  prohibit  a  covered 
person  from  selling  or  offering  for  sale, 
as  principal,  agent,  or  broker,  any  life  or 
health  insiu'ance  product  if  the  status  of 
the  applicant  or  insured  as  a  victim  of 
domestic  violence  or  as  a  provider  of 
services  to  victims  of  domestic  violence 
is  considered  as  a  criterion  in  any 
decision  with  regard  to  insurance 
underwriting,  pricing,  renewal,  or  scope 
of  coverage  of  such  product,  or  with 
regard  to  the  payment  of  insurance 
claims  on  such  product,  except  as 
required  or  expressly  permitted  under 
State  law. 

Section .40  What  a  Covered  Person 

Must  Disclose 

In  addition  to  prohibiting  the 
misrepresentations  outlined  above, 
section  47(c)  of  the  FDIA  requires  the 
Agencies'  regulations  to  mandate  that  a 
covered  person  make  affirmative 
disclosures  in  connection  with  the 
initial  purchase  of  an  insurance  product 
or  annuity.  The  proposed  rules  required 
the  following  disclosures; 

(1)  The  insurance  product  or  annuity 
is  not  a  deposit  or  other  obligation  of, 
or  guaranteed  by,  the  depository 
institution  or  (if  applicable)  an  affiliate; 

(2)  The  insurance  product  or  annuity 
is  not  insured  by  the  Federal  Deposit 
Insittance  Corporation  (FDIC)  or  any 
other  agency  of  the  United  States,  the 
depository  institution,  or  (if  applicable) 
an  affiliate; 

(3)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  an  investment 
risk,  there  is  investment  risk  associated 
with  the  product,  including  the  possible 
loss  of  value;  and 

(4)  The  depository  institution  may  not 
condition  an  extension  of  credit  on 
either  the  consumer's  purchase  of  an 
insiuance  product  or  annuity  from  the 
depository  institution  or  any  of  its 
affiliates  or  the  consumer's  agreement 
not  to  obtain,  or  a  prohibition  on  the 
consumer  from  obtaining,  an  insurance 
product  or  annuity  from  an  unaffiliated 
entity. 

Several  commenters  believed  that  the 
first  disclosure — that  the  insiu'ance 
product  or  annuity  is  not  a  deposit  or 


other  obligation  of,  or  guaranteed  by,  the 
depository  institution — is  unnecessary 
and  not  required  by  section  47.  These 
commenters  asserted  that  there  is 
minimal  risk  that  a  customer  will 
confuse  an  insurance  product  or  aimuity 
with  a  deposit.  The  Agencies  disagree 
with  this  contention,  particularly  where 
the  product  has  a  savings  component. 
Although  the  first  disclosure  is  not 
expressly  required  by  the  statute, 
section  47  requires  the  Agencies  to  issue 
regulations  that  are  consistent  with  the 
requirements  of  the  G— L— B  Act  and 
provide  "additional  protections  for 
customers"  as  necessary.  The  Agencies 
believe  that  requiring  a  covered  person 
to  discloise  that  the  insurance  product  or 
annuity  is  not  a  deposit  is  necessary  to 
protect  consumers  from  confusion  about 
the  nature  of  the  product  offered. 

There  are,  however,  some  instances 
where  the  first  and  second  disclosiwes 
may  not  be  accurate.  Several 
commenters  noted  that  the  second 
disclosure — that  a  product  is  not 
insured  by  the  depository  institution  or 
an  agency  of  the  United  States — would 
not  be  true  for  Federal  Crop  Insiuance 
and  Federal  Flood  Insurance,  both  of 
which  are  insured  by  United  States 
agencies.  To  address  these  concerns  and 
to  ensure  that  the  disclosures  required 

by  § .40(a)  are  only  made  where 

accurate,  the  Agencies  have  modified 

§ .40(a)  to  require  a  covered  person 

to  make  the  disclosures  except  to  the 
extent  the  disclosiu'es  would  not  be 
accurate. 

Several  commenters  also  suggested 
removing  certain  types  of  insiuance, 
such  as  property  and  casualty  insvuance 
and  credit-related  insurance,  from  the 
requirement  to  disclose  that  the  product 
is  not  FDIC-insured.  These  commenters 
contend  that  there  is  little  risk  of 
confusion  in  these  circiunstances  and 
that  such  disclosures  may  serve  to 
increase  customer  confusion  about  the 
natiu'e  of  the  product  offered.  The 
Agencies  disagree  with  this  contention 
and  favor  requiring  this  disclosure  in 
connection  with  the  sale  of  any 
insxnance  product  to  prevent  possible 
confusion  about  the  nature  of  the 
product  offered.  The  Agencies,  however, 
will  review  this  requirement  on  an  on- 
going basis  and  make  future  changes  if 
necessary. 

Several  commenters  objected  to  the 
requirement  that  a  covered  person  give 
the  anti-coercion  disclosures  twice 
(once  before  the  insiuance  sale  and 
again  if  the  consumer  applies  for  credit). 
These  commenters  argued  that  section 
47(a)(1)(A)  provides  that  the  Agencies' 
regulations  only  require  the  anti- 
coercion  disclosiue  be  made  at  the  time 
of  an  application  for  credit.  The 


Agencies  agree  that  this  is  a  permissible 
interpretation  of  the  statute  and  believe 
that  the  anti-coercion  disclosiu^e  is  most 
meaningful  and  relevant  at  the  time  a 
consumer  is  applying  for  credit.  For  this 
reason,  the  final  rules  only  require  that 
the  anti-coercion  disclosure  be  given  at 
the  time  of  application  for  credit.  The 
Agencies  have  redesignated  this 

provision  as  § .40(b)  in  the  final 

rules. 

Timing  and  Method  of  Disclosures 

Under  proposed  § .40(b)(1),  a 

covered  person  must  provide  the 

disclosures  described  in  § .40(a) 

orally  and  in  writing  before  the 
completion  of  the  sale  of  an  insurance 
product  or  annuity  to  a  consumer.  The 
disclosures  concerning  the  prohibition 
on  tying  an  extension  of  credit  to  an 
insurance  product  or  annuity  purchase 

(proposed  § .40(a)(4))  also  must  be 

made  orally  and  in  writing  at  the  time 
the  consvuner  applies  for  an  extension  of 
credit  in  connection  with  which  an 
insurance  product  or  annuity  will  be 
solicited,  offered,  or  sold.  Section  47  of 
the  FDIA  authorizes  the  Agencies  to 
make  necessary  adjustments  to  the  G-L- 
B  Act's  requirements  for  sales  . 
conducted  in  person,  by  telephone,  or 
by  electronic  media.  Section  47(a)(1) 
also  requires  the  Agencies  to  publish 
final  rules  in  a  form  that  the  Agencies 
jointly  determine  to  be  appropriate. 

Proposed  §§ .40(b)(2)  set  forth 

special  timing  and  method  of  disclosiue 
rules  for  elecfronic  and  telephone 
disclosures.  Because  the  Agencies 
modified  the  anti-coercion  disclosure 

and  redesignated  it  as  § .40(b).  the 

timing  and  method  of  disclosure  rules 

are  contained  in  § .40(c). 

The  Agencies  received  several 
comments  on  the  timing  and  method  of 
disclosures.  A  few  conunenters 
contended  that  it  would  be  difficult  if 
not  impossible  to  provide  the  required 
oral  disclosures  in  connection  with 
direct  mail  solicitations.  The  Agencies 
recognize  that  providing  oral 
disclosures  in  circiunstances  like 
these — where  there  is  no  means  of 
communicating  orally  at  the  time  of  the 
sales  presentation — would  be 
impracticable.  Therefore,  the  final  rule 
provides  that  if  the  sale  of  an  insurance 
product  or  annuity  is  conducted  by 
mail,  a  covered  person  that  sells,  solicits 
or  offers  an  insuranceproduct  or 
annuity  by  mail  is  ^jpT required  to  make 
the  oral  disclosures  required  by 

§ .40(a).  The  final  rule  further 

provides  that  if  a  covered  person 
receives  an  application  for  credit  by 
mail,  the  covered  person  is  not  required 
to  make  the  oral  disclosure  required  by 
§ .40(b).  The  Agencies  also  intend 


this  exception  from  the  oral  disclosure 
requirements  to  apply  to  a  situation 
such  as  a  "take  one"  credit  application, 
where  the  consumer  picks  up  a  blank 
application  form,  completes  the 
application  at  home,  and  mails  it  back 
to  the  institution. 

A  similar  situation  arises  with  respect 
to  offers,  solicitations  or  sales  by 
telephone.  Under  the  proposed  ndes,  a 
covered  person  who  takes  an 
application  for  credit  by  telephone  may 
provide  the  written  anti-coercion 
disclosure  by  mail,  if  the  covered  person 
mails  it  to  the  consumer  within  three 
days  starting  on  the  next  business  day, 
excluding  Sundays  and  the  legal  public 
holidays  specified  in  5  U.S.C.  6103(a). 
Several  conunenters  requested  the 
Agencies  extend  this  flexible  approach 
to  all  of  the  written  disclosures,  not  just 
the  anti-coercion  disclosure,  when 
transactions  are  conducted  by 
telephone.  The  Agencies  agree  with  this 
concern  and  have  changed  the  final 
rules  relating  to  telephone  transactions 
to  extend  the  option  of  providing  any 
written  disclosures  by  mail  within  a 
three-day  time  period. 

Under  proposed  § ,40(b)(2){i), 

where  the  consumer  affirmatively 
consents,  a  covered  person  may  provide 
the  written  disclosures  required  by 

§ .40(a)  through  electronic  media 

instead  of  on  paper,  if  they  are  provided 
in  a  format  that  the  consumer  may 
retain  or  obtain  later,  for  example,  by 
printing  or  storing  electronically,  such 
as  by  dowrnloading.  Under  proposed 

§ .40(b)(2)(ii),  if  the  sale  of  an 

insurance  product  or  annuity  is 
conducted  entirely  through  the  use  of 
electronic  media  and  written 
disclosures  are  provided  electronically, 
a  covered  person  is  not  required  to 
provide  disclosures  orally.  The  proposal 
also  required  a  covered  person  to 
comply  with  all  other  requirements 
imposed  by  law  or  regulation  for 
providing  disclosures  elecfronically. 

In  the  preamble  to  the  proposed  rules, 
the  Agencies  also  noted  that  new 
legislation  addressing  the  use  of 
electronic  signatures  and  electronic 
records  may  affect  institutions  that 
provide  disclosures  and  obtain 
acknowledgments  electronically.  The 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (the  E-Sign 
Act)  '^  contains,  among  other  things. 
Federal  rules  governing  the  use  of  - 
electronic  records  for  providing 
required  information  to  consumers.  An 
institution  may  satisfy  a  legal 


'3 Pub.  L.  106-229,  114  Stat.  464  (June  30,  2000) 
(codified  at  12  U.S.C.  7001  et  seq.)  The  E-Sign  Act 
generally  took  effect  on  October  1,  2000,  although 
there  are  delayed  effective  dates  for  provisions 
other  than  those  discussed  in  the  text. 


requirement  that  the  institution  provide 
written  disclosures  by  using  an 
electronic  disclosure  if  the  consumer  - 
affirmatively  consents  and  if  certain 
other  requirements  of  the  E-Sign  Act  are 
met.  For  example,  the  E-Sign  Act 
requires  that,  before  a  consiuner 
consents  to  receive  electronically 
information  that  is  otherwise  legally 
required  to  be  provided  in  writing,  the 
consumer  must  receive  a  "clear  and 
conspicuous  statement"  containing 
certain  information  prescribed  by  the 
statute.' 4  The  statute  authorizes  Federal 
regulatory  agencies  to  exempt  specified 
categories  or  types  of  records  from  the 
E-Sign  Act  requirements  relating  to 
consiuner  consent  only  if  an  exemption 
is  necessary  to  eliminate  a  substantial 
burden  on  electronic  commerce  and  will 
not  increase  the  material  risk  of  harm  to 
consumers. '5  The  Agencies  invited 
comment  on  whether — and,  if  so,  how — 
they  should  address  the  requirements  of 
the  E-Sign  Act  in  the  context  of  these 
proposed  rules. 

Two  conunenters  suggested  that 
providing  disclosures  consistent  with 
the  E-Sign  Act  should  suffice. 
Commenters  did  not  support  other 
modifications  of  the  final  rule  to  address 
the  E-Sign  requirements.  The  Agencies 
believe  electronic  disclosures  in  lieu  of 
written  disclosures  are  appropriate  if 
they  meet  the  requirements  of  the  E- 
Sign  Act.  Thus,  the  final  rules  provide 
that,  subject  to  the  requirements  of 
section  101(c)  of  the  E-Sign  Act.  a 
covered  person  may  provide  the  written 
disclosures  required  by  section 

.40(a)  and  (b)  through  electronic 

media  if  the  consumer  affirmatively 
consents  to  receiving  disclosures 
electronically  and  if  the  disclosures  are 
provided  in  a  format  that  the  consumer 
may  retain  or  obtain  later.  This  option 
is  not  limited  to  situations  where  the 
sale  is  conducted  en  tireyy  through  the 
use  of  electronic  media,  as  in  the 
proposed  rule.  Moreover,  under  the 
final  rules,  any  disclosures  required  by 

.40(a)  and  (b)  that  are  provided  by 

electronic  media  are  not  required  to  be 
provided  orally. 

The  Agencies  made  one  additional 
clarifying  change  to  the  timing  and 
method  of  the  disclosure  provisions  to 
avoid  an  open-ended  time  frame  for 
disclosures.  The  proposed  rules 
required  a  covered  person  to  make  the 
anti-coercion  disclosure  "at  the  time  the 
consumer  applies  for  an  extension  of 
credit  in  connection  with  which  an 
insurance  product  or  annuity  will  be 
sohcited,  offered,  or  sold."  Section 
.40(c)(1)  requires  that  this 


»<  See  12  U.S.C.  7001(c)(1). 
« 12  U.S.C  7004(d)(1). 
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disclosure  be  made  "at  the  time  the 
constmier  applies  for  an  extension  of 
credit  in  connection  with  which  an 
insurance  product  or  annuity  is 
solicited,  offered,  or  sold."  In  addition, 
if  a  solicitation,  offer,  or  sale  occurs  in 
connection  with  an  application  for 
credit  that  is  pending  with  the 
depository  institution,  a  covered  person 
must  make  the  disclosure  when  the 
solicitation,  offer,  or  sale  occurs. 

The  Agencies  note  that,  consistent 
with  section  47(c),  the  final  nUes 
require  a  covered  person  to  provide  the 
disclosxues  in  coimection  with  the 
"initial  purchase"  of  an  insurance 
product  or  annuity.  Accordingly,  while 
new  disclosures  are  not  required  when 
a  consumer  simply  renews  an  insurance 
policy  or  annuity,  disclosures  are 
required  if  a  consumer  purchases  a 
different  insurance  product  or  annuity. 

Disclosures  Must  Be  Readily 
Understandable,  Designed  To  Call 
Attention  to  the  hiformation,  and 
Meaningful 

Section  47  of  the  FDIA  requires  the 
Agencies  to  promulgate  regulations 
encouraging  the  use  of  disclosures  that 
are  conspicuous,  simple,  direct,  and 
readily  understandable.  Proposed 

§ .40(b)(3)  contained  this 

requirement  and  further  required  that 
the  disclosures  also  must  be  designed  to 
call  attention  to  the  nature  and 
significance  of  the  information 
provided.  For  example,  the  proposed 
rules  provided  that  a  covered  person 
may  use  the  following  short-form 
disclosures  as  may  be  appropriate: 

•  NOT  A  DEPOSIT 

•  NOT  FDIC-INSURED 

•  NOT  INSURED  BY  ANY  FEDERAL 
GOVERNMENT  AGENCY 

•  NOT  GUARANTEED  BY  THE  BANK  [OR 
SAVINGS  ASSOCIATION] 

•  MAY  GO  DOWN  IN  VALUE. 

Several  commenters  requested  that 
the  Agencies  clarify  the  circumstances 
in  which  a  covered  person  may  use  the 
short  form  disclosures.  The  Agencies 
believe  that  provisions  in  the  Joint 
Interpretations  of  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products  (September  12, 
1995)  for  use  of  short  form  disclosures 
provide  useful  guidance  on  this  issue. 
Therefore,  the  final  rules  are  changed  to 
provide  that  short  form  disclosures  may 
be  used  in  visual  media,  such  as 
television  broadcasts,  ATM  screens, 
billboards,  signs,  posters,  and  in  written 
advertisements  and  promotional 
materials,  such  as  brochures.  The 
Agencies  note  that  it  may  be  appropriate 
to  use  the  short  form  disclosures  in 
other  circumstances.  The  Agencies  will 


monitor  use  of  these  disclosures  and 
issue  further  guidance  if  necessary. 

In  addition,  several  commenters 
requested  that  the  final  rules  provide  a 
short  form  of  the  anti-coercion 
disclosures.  However,  the  commenters' 
suggested  short  form  anti-coercion 
disclosure  did  not  adequately  capture 
all  of  the  information  contained  in  the 

form  set  forth  in  § .40(b)  of  the  final 

rules.  Moreover,  the  Agencies  believe 
that  requiring  the  full  anti-coercion 
disclosure  is  not  particularly 
biu'densome  because  the  final  rules 
require  the  disclosiu-e  to  be  made  only 
in  circumstances  involving  a 
consmner's  application  for  credit  in 
connection  with  which  insurance  is 
solicited,  offered,  or  sold.  Therefore,  the 
final  rules  do  not  provide  a  short  form 
of  the  anti-coercion  disclosure. 

The  Agencies  also  invited  comment 
on  whether  the  final  rule  should 
provide  specific  methods  of  calling 
attention  to  the  material  contained  in 
the  disclosures.  For  example,  the 
Agencies  suggested  that  the  final  rule 
could  provide  that  the  disclosures  are 
designed  to  call  attention  to  the  natixre 
and  significance  of  the  information 
provided  if  they  use: 

•  A  plain-language  heading  to  call 
attention  to  the  disclosures; 

•  A  typeface  and  type  size  that  are 
easy  to  read; 

•  Wide  margins  and  ample  line 
spacing; 

•  Boldface  or  italics  for  key  words; 
and 

•  Distinctive  type  size,  style,  and 
graphic  devices,  such  as  shading  or 
sidebars,  when  the  disclosures  are 
combined  with  other  information. 

Some  commenters  expressed  concern 
that  including  these  examples  in  the 
regulation  would  be  viewed  as  adding 
new  requirements.  These  concerns, 
however,  are  unfoimded.  The  Agencies 
believe  that  providing  examples  of 
possible  methods  of  calling  attention  to 
the  material  contained  in  the 
disclosvues  will  provide  useful  guidance 
to  the  industry.  The  Agencies  therefore 
have  included  these  methods  in  the 
final  rules  as  examples  of  ways  in  which 
a  covered  person  could  call  a 
consumer's  attention  to  the  nature  and 
significance  of  the  information  provided 
in  the  required  disclosures.  These 
examples  are  not  binding  requirements. 

Further,  as  provided  in  § .40(c)(6) 

of  the  final  rules,  a  disclosing  is  not 
"meaningfully"  provided  if  a  covered 
person  merely  tells  the  consumer  that 
the  disclosures  are  available  in  printed 
material  without  also  providing  the 
material  and  orally  disclosing  the 
information  to  the  consumer.  Similarly,, 
a  disclosm*  made  through  electronic 


media  is  not  meaningfully  provided  if 
the  consumer  may  bypass  the  visual  text 
of  the  disclosure  before  purchasing  an 
insurance  product  or  annuity. 

The  Agencies  invited  comment  on 
whether  these  standards  would 
adequately  address  situations  where 
disclosures  are  made  through  electronic 
media.  For  example,  the  Federal  Trade 
Commission  (FTC)  recently  released 
detailed  guidance  on  online  advertising 
and  sales  reiterating  that  many  of  the 
general  principles  of  advertising  law 
apply  to  Internet  advertisements,  but 
recognizing  that  developing  technology 
raises  new  issues.'*'  The  Agencies 
sought  comment  on  whether  the  type  of 
detail  provided  in  the  FTC  guidance  is 
necessary  in  these  proposed  rules. 

The  Agencies  received  several 
comments  on  this  issue,  none  of  which 
favored  providing  the  type  of  detail 
provided  in  the  FTC  gxiidance. 
Accordingly,  the  final  rule  does  not 
include  this  level  of  detail. 

Consumer  Acknowledgment 

Under  the  proposal,  a  covered  person 
must  obtain  from  the  consiuner,  at  the 
time  the  consumer  receives  the 
disclosures  set  forth  in  proposed 

§ .40(a),  the  consumer's 

acknowledgment  of  receipt.  In  keeping 
with  section  47's  express  provision  for 
adjustments  to  the  G-L-B  Act's 
requirements  for  sales  conducted  by 
electronic  media  and  the  E-Sign  Act,  the 
proposal  further  provided  that  a 
consumer  who  has  received  disclosiu'es 
through  electronic  media  may 
acknowledge  receipt  of  the  disclosures 
electronically  or  in  paper  form. 

Several  commenters  noted  that  it 
would  be  difficult  to  comply  with  the 
consumer  acknowledgment  requirement 
in  situations  other  than  face-to-face 
transactions.  In  mail  or  telephone 
transactions,  for  example,  a  covered 
person  cannot  control  whether  a 
consumer  completes  and  returns  a 
written  acknowledgment.  These 
commenters  requested  that  the  Agencies 
modify  the  proposed  consumer 
acknowledgment  provision  to  waive  the 
wrritten  acknowledgment  requirement  in 
transactions  that  are  not  face-to-face. 
The  Agencies  appreciate  the  difficulties 
with  obtaining  consumer 
acknowledgments  in  non-face-to-face 
transactions  but  note  that  section  47  of 
the  G-L-B  Act  contains  no  waiver  for 
consumer  acknowledgments  in  those 
situations.  To  address  this  problem,  the 
Agencies  have  modified  the  consumer 


acknowledgment  provision  to  provide 
that,  if  the  disclosures  required  under 

§ .40(a)  or  (b)  are  provided  in 

connection  with  a  transaction  that  is 
conducted  by  telephone,  a  covered 
person  must:  (l)  Obtain  an  oral 
acknowledgment  of  receipt  of  the 
disclosures  and  maintain  sufficient 
documentation  to  show  that  the 
acknowledgment  was  given;  and  (2) 
make  reasonable  efforts  to  obtain  a 
written  acknowledgment  from  the 
consumer.  The  final  rules  also  clarify 
that  a  covered  person  may  in  all 
circumstances  permit  a  consumer  to 
acknowledge  receipt  of  the  disclosiure 
electronically  or  in  paper  form.  The 
Agencies  intend  that  the 
implementation  of  this  consmner 
acknowledgment  requirement  will  not 
affect  the  substantive  requirements  of 
the  parties  pursuant  to  contracts  for  the 
sale  of  insurance  products  and  annuities 
under  applicable  State  law. 

Advertisements  and  Other  Promotional 
Material  for  Insin-ance  Products  or 
Annuities 

In  accordance  with  section  47(c)(1)(C) 

of  the  FDIA,  proposed  § .40(c) 

clarified  that  the  disclosures  described 

in  proposed  § .40  are  not  required 

in  advertisements  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  the  depository 
institution.  The  final  rules  modify  this 
section  slighUy,  and  redesignate  it  as 

§ .40(d),  to  clarify  that  the  exclusion 

of  the  disclosure  requfrements  does  not 
apply  to  all  advertisements  and 
promotional  material  for  insurance 
products  or  annuities  but  only  to  such 
material  that  is  of  a  general  nature, 
describing  or  listing  the  services  or 
products  offered  by  the  depository 

institution.  Further,  § .40(d)  refers 

only  to  the  disclosiues  described  in 

§ .40(a).  The  Agencies  believe  that 

because  the  anti-coercion  disclosure  set 

forth  in  § .40(b)  is  required  to  be 

made  only  in  the  context  of  an 
application  for  credit,  it  could  be 
confusing  to  the  consumer  if  the 
disclosures  were  required  in  all 
advertisements  and  promotional 
material  for  insurance  products  or 
annuities. 


Section 


.50  Where  Insurance 


'8  The  FTC's  guidance,  Dot  Com  Disclosures: 
Information  about  Online  Advertising  is  available  at 
'www.ftc.gov/bcp/conline/pubs/buspubs/dotcom/ 
index.html. 


Activities  May  Take  Place 

Section  47(d)(1)  of  the  FDIA  requires 
that  the  Agencies'  regulations  include 
provisions  to  ensure  that  the  routine 
acceptance  of  deposits  is  kept,  to  the 
extent  practicable,  physically  segregated 
from  insurance  product  activity. 

Proposed  § .50(a)  set  forth  this 

general  rule.  It  fiulher  requfred  that,  to 
the  extent  practicable,  a  depository 


institution  identify  areas  where 
insurance  product  or  annuity  sales 
activities  occur  and  clearly  delineate 
and  distinguish  them  from  the  areas 
where  the  institution's  retail  deposit- 
teiking  activities  occiu,  in  accordance 
with  section  47(d)(2)(A)  of  the  FDIA. 

The  Agencies  received  several 
comments  on  this  provision,  most  of 
which  asked  for  clearer  guidance  on 
what  constitutes  the  area  where  deposits 
are  routinely  accepted.  Several  asserted 
that  the  physical  segregation 
requirement  should  not  apply  to  an 
institution's  "platform"  areas  and 
should  only  apply  to  teller  windows. 
"Platform"  areas  are  typically  areas  of 
an  institution's  premises  in  which 
employees  other  than  tellers  engage  in 
a  variety  of  activities,  including  the 
origination  of  loans,  the  sale  of 
insurance  and  aimuity  products,  and 
occasionally,  the  acceptance  of  deposits. 
The  Agencies  wish  to  clarify  for 
purposes  of  these  final  rules  that  the 
areas  where  retail  deposits  are  routinely 
accepted  from  the  general  public  are 
generally  limited  to  traditional  teller 
windows  and  teller  lines. 

One  commenter  cdso  recommended 
physically  segregating  the  area  where 
lending  activities  occur  from  the  area 
where  insurance  products  or  aimuities 
sales  occur.  The  Agencies  decline  to 
make  this  change  because  it  would 
extend  significantly  beyond  the 
restrictions  set  forth  in  the  statute. 

Proposed  § .50(b)  implemented    , 

section  47(d)(2)(B)  of  the  FDIA, 
concerning  referrals  to  insurance 
product  and  annuity  sales  personnel  by 
a  person  who  accepts  deposits  from  the 
public.  Under  that  proposed  section, 
any  person  who  accepts  deposits  from 
the  public  in  an  area  where  such 
transactions  are  routinely  conducted  in 
a  depository  institution  may  refer  a 
consumer  who  seeks  to  purchase  an 
insurance  product  or  annuity  to  a 
qualified  person  who  sells  that  product. 
The  person  making  the  referral  may 
only  receive  a  one-time,  nominal  fee  of 
a  fixed  dollar  amoimt  for  each  referral. 
The  fee  may  not  depend  on  whether  the 
referral  results  in  a  transaction.  The 
Agencies  received  several  comments 
requesting  that  the  limits  on  referral  fees 
apply  only  to  tellers.  The  Agencies 
believe  that  the  person  described  in  the 
regulation  text — that  is,  a  person  "who 
accepts  deposits  from  the  public  in  an 
area  where  such  transactions  are 
routinely  conducted"  will  typically  be  a 
teller.  The  Agencies  also  believe  that  a 
description  by  function  is  preferable 
because  it  is  more  precise.  We  have 
therefore  retained  the  language  as 
proposed. 


Section .60  Qualification  and 

Licensing  Requirements  for  Insurance 
Sales  Personnel 

SecUon  47(d)(2)(C)  of  the  FDIA 
requires  that  the  Agencies'  regulations 
prohibit  any  depository  institution  from 
permitting  any  person  to  sell  or  offer  for 
sale  any  insurance  product  in  any  part 
of  any  office  of  the  institution,  or  on 
behalf  of  the  institution,  unless  such 
person  is  appropriately  qualified  and 
licensed.  Thus,  proposed  section 

.60  provided  that  a  depository 

institution  may  not  permit  any  person  to 
sell  or  offer  for  sale  any  insurance 
product  or  annuity  in  any  part  of  its 
office  or  on  its  behalf,  unless  the  person 
is  at  all  times  appropriately  qualified 
and  licensed  under  applicable  State 
insiu^nce  licensing  standards  with 
regard  to  the  specific  products  being 
sold  or  recommended.  One  commenter 
expressed  the  opinion  that  this 
provision  is  imnecessary  because  each 
state's  insiu'ance  licensing  agency  is 
already  policing  its  licensing  and 
qualification  requirements.  The 
Agencies  retain  this  provision  because  it 
is  required  by  the  statute. 

Appendix — Consumer  Grievance 
Process 

Section  47(0  of  the  FDIA  requires  that 
the  Agencies  jointly  establish  a 
consumer  complaint  mechanism  for 
addressing  consumer  complaints 
alleging  violations  of  these  rules.  Each 
agency  has  procedures  in  place  to 
handle  consumer  complaints  they 
receive  directly. '^  The  Agencies  will 
apply  those  procedures  to  complaints 
involving  these  rules.  The  Appendix  to 
each  agency's  final  rule  contains  the 
name  and  address  of  each  agency's 
consumer  complaint  office.  Any 
consumer  who  believes  that  a 
depository  institution  or  any  other 
person  selling,  soliciting,  advertising,  or 
offering  insurance  products  or  annuities 
to  the  consumer  at  an  office  of  the 
institution  or  on  behalf  of  the  institution 
has  violated  the  requirements  of  these 
rules  may  contact  the  consimaer 
complaint  office  listed  in  the  Appendix. 

Each  agency  already  has  entered  into, 
or  is  developing,  agreements  with  State 
insiuance  commissioners  regarding  the 
sharing  of  consumer  complaints.  It  is 
expected  that  these  agreements  will 
facilitate  prompt  resolution  of  consumer 
complaints  and  ensure  that  incoming 
complaints  are  directed  to  the 
appropriate  agency.  Consumer 
complaints  alleging  violations  of  these 
rules  that  raise  issues  under  State  and 


"E.g.,  OTS  Customer  Service  Plan  at 
www.ots.treas.gov/consass/html. 
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local  law  will  be  shared  with  State 
regulators  pursuant  to  those  agreements. 

Effect  on  Other  Authority 

Section  47(g)  sets  forth  a  general 
framework  for  determining  the  effect  of 
these  final  rules  on  State  law.  Under 
that  framework,  the  Agencies'  insurance 
consumer  protection  rules  will  not 
apply  in  a  State  where  the  State  has  in 
effect  statutes,  regulations,  orders,  or 
interpretations  that  are  inconsistent 
with  or  contrary  to  the  provisions  of  the 
Agencies'  rules.  If  the  Board,  FDIC  and 
OCC  jointly  determine,  however,  that 
the  protection  afforded  by  a  provision  of 
these  final  rules  is  greater  than  the 
protection  provided  by  comparable  state 
law  or  rulings,  these  final  rules  shall 
preempt  the  contrary  or  inconsistent 
State  law  or  nding.  Prior  to  making  this 
determination,  the  Board,  FDIC  and 
OCC  must  notify  the  appropriate  State 
regulatory  authority  in  writing,  and  the 
Board,  FDIC  smd  OCC  will  consider 
comments  submitted  by  the  appropriate 
State  regulatory  authorities.  If  the  Board, 
FDIC  and  OCC  determine  that  a 
provision  of  these  final  rules  affords 
greater  protection  than  State  provisions, 
the  Board,  FDIC  and  OCC  will  send  a 
written  preemption  notice  to  the 
appropriate  State  insurance  authority 
that  the  provision  of  these  final  rules 
will  be  applicable  unless  the  State 
adopts  legislation  within  three  years  to 
override  the  preemption  notice. 

In  the  preamble  to  the  proposed  rules, 
the  Board,  FDIC  and  OCC  invited 
comment  on  whether  it  would  be 
helpful  to  include  a  second  appendix 
restating  these  statutory  requirements  or 
whether  such  a  restatement  woidd  be 
confusing  absent  a  determination 
regarding  the  applicability  of  specific 
State  laws.  The  comments  generally  did 
not  support  the  inclusion  in  the  final 
rules  of  a  preemption  appendix.  The 
Agencies  do  not  believe  it  would  be 
useful  to  include  such  an  appendix. 

Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

The  Agencies  may  not  conduct  or 
sponsor,  and  respondents  are  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  ciurently 
valid  Office  of  Management  and  Budget 
(OMB)  control  number.  The  0MB 
control  numbers  and  clearance 
expiration  dates  are  listed  below: 
OCC:  1557-0220;  October  31,  2003. 
Board:  7100-0295;  November  30,  2003. 
FDIC:  3064-0140;  October  31,  2003. 
GTS:  1550-0106;  October  31.  2003. 

The  final  rule  contains  requirements 
to  make  disclosure  at  two  different 
times.  The  respondents  must  prepare 


and  provide  certain  disclosures  to 
consumers:  (1)  Before  the  completion  of 
the  initial  sale  of  an  insurance  product 
or  annuity  to  a  consiuner;  and  (2)  at  the 
time  of  application  for  the  extension  of 
credit  (if  insiuance  products  or 
aimuities  are  solicited,  offered  or  sold  in 
connection  with  an  extension  of  credit) 

(§§ .  40(a)  and  (b)). 

The  Agencies  received  one  comment 
that  addressed  a  perceived  low  burden 
estimate  stemming  from  these 
disclosures.  The  conunenter,  however, 
provided  no  suggestion  as  to  an 
appropriate  higher  estimate.  Other 
comments  regarding  the  information 
collection  are  discussed  above  in  the 

preamble  discussion  of  §§ .20, 

.40  (a)  and  (b). 

OCC:  The  respondents  are  national 
banks,  District  of  Columbia  banks,  and 
Federal  branches  and  agencies  of  foreign 
banks  and  any  other  persons  selling, 
soliciting,  advertising,  or  offering 
insurance  products  or  annuities  at  an 
office  of  a  national  bank  or  on  behalf  of 
a  national  bank.  OMB  has  reviewed  and 
approved  the  collections  of  information 
contained  in  the  rule  under  control 
number  1557-0220.  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  There  are  1,949 
respondents  with  a  total  annual  burden 
of  19,490  hoiu-s. 

Board:  The  respondents  are  state 
member  banks  and  any  other  persons 
selling,  soliciting,  advertising,  or 
offering  insurance  products  or  aiuiuities 
at  an  office  of  a  state  member  bank  or 
on  behalf  of  a  state  member  bank.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
approved  the  rule  under  the  authority 
delegated  to  the  Board  by  OMB.  The 
OMB  control  number  is  7100-0295. 
There  are  1,010  respondents  with  a  total 
annual  burden  of  46,090  hours. 

FDIC:  The  respondents  are  insiued 
nonmember  banks  and  any  other 
persons  selling,  soliciting,  advertising, 
or  offering  insurance  products  or 
annuities  at  an  office  of  an  insured 
nonmember  bank  or  on  behalf  of  an 
insured  nonmember  bank.  OMB  has 
reviewed  and  approved  the  collections 
of  information  contained  in  the  rule 
under  control  number  3064-0140,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  There  are  5,800  respondents 
with  a  total  annual  burden  of  76,667 
hours. 

OTS:  The  respondents  are  savings 
associations  and  any  other  persons 
selling,  soliciting,  advertising,  or 
offering  insurance  products  or  annuities 
at  an  office  of  a  savings  association  or 
on  behalf  of  a  savings  association.  OMB 


has  reviewed  and  approved  the 
collections  of  information  contained  in 
the  rule  under  control  number  1550- 
0106,  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  There  are  1.097  respondents 
with  a  total  annual  burden  of  47,286 
hoiu-s. 

The  Agencies  have  a  continuing 
interest  in  the  public's  opinion 
regarding  collections  of  information. 
Members  of  the  public  may  submit 
comments,  at  any  time,  regarding  any 
aspect  of  these  collections  of 
information.  Comments  may  be  sent  to: 

OCC:  Jessie  Dunaway,  Clearance 
Officer,  Office  of  the  Comptroller  of  the 
Ciurency,  250  E  Street,  SW,  Mailstop  8- 
4,  Washington,  DC  20219. 

Board:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  Mailstop  97, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

FDIC:  Steven  F.  Hanft.  Assistant 
Executive  Secretary  (Regulatory 
Analysis),  Federal  Deposit  Insurance 
Corporation,  Room  F-4080,  550  l^th 
Street,  NW,  Washington,  DC  20429. 

OTS:  Dissemination  Branch  (1550- 
0106),  Office  of  Thrift  Supervision,  1700 
G  Street,  NW,  Washington.  DC  20552. 

B.  Regulatory  Flexibility  Act 

OCC:  The  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  requires  federal 
agencies  either  to  provide  a  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
with  a  final  rule  or  certify  that  the  final 
rule  "will  not,  if  promulgated,"  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  On 
the  basis  of  the  information  currently 
available,  the  OCC  is  of  the  opinion  that 
this  final  rule  is  unlikely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Because  the 
final  rules  implement  new  legislation, 
however,  the  OCC  lacks  historical 
information  specific  to  the  requirements 
in  the  final  rules  on  which  to  base 
estimates  of  cost.  For  this  reason,  the 
OCC  has  prepared  the  following  FRFA. 

Reasons,  Objectives,  and  Legal  Basis  for 
the  Final  Rule 

The  OCC  is  issuing  this  final  rule  to 
implement  section  47  of  the  FDIA.  A 
fuller  discussion  of  the  reasons  for, 
objectives  of,  and  legal  basis  for,  the 
final  rule  appears  elsewhere  in  the 
Supplementary  Information. 

Description  of  the  Small  Entities  to 
Which  the  Final  Rule  Would  Apply 

The  final  rule  would  apply  to  a 
national  bank  or  any  "other  person" 
who,  at  an  office  of  a  national  bank  or 
on  behalf  of  a  national  bank,  sells. 


solicits,  advertises,  or  offers  insurance 
products  or  annuities  to  consumers.  The 
final  rule  would  apply  regardless  of  the 
size  of  the  bank  or  other  organization  for 
which  a  person  worked. 

Small  national  banks  are  generally 
defined,  for  Regulatory  Flexibility  Act 
purposes,  as  those  with  assets  of  $100 
million  or  less.  13  CFR  121.201, 
Division  H  (2000).  As  of  January.  1999, 
1,949  national  banks  or  national  bank 
subsidiaries  were  engaged  in  insiu-ance 
activities  that  would  bring  them  within 
the  scope  of  coverage  of  the  final  rule. 
We  estimated  in  the  preamble  to  the 
proposed  rule  that  976  of  the  national 
banks  that  sold  insiu^ance  as  of  January, 
1999,  had  $100  million  or  less  in  assets. 
We  received  no  comment  on  this 
estimate  and  believe  it  to  be  accurate. 

Reporting,  Recordkeeping,  and 
Compliance  Requirements  of  the  Final 
Rule 

The  final  rule  requires  national  banks 
(and  entities  acting  on  behalf  of  national 
banks)  to  amend  the  written  materials 
and  Internet  web  sites  they  use  in 
connection  with  the  retail  sale, 
solicitation,  advertising,  or  offer  of 
insurance  products  to  consumers.  The 
final  rule  also  requires  national  banks 
(and  entities  acting  on  their  behalf)  to 
obtain  from  consumers  acknowledgment 
that  the  consumer  has  received  certain 
disclosures.  The  substance  of  these 
requirements  is  described  in  detail 
elsewhere  in  the  Supplementary 
Information. '8 

The  OCC  believes  that  most  national 
banks  will  be  able  to  satisfy  the 
disclosure  provisions  by  including  the 
information  required  to  be  disclosed  in 
their  written  materials  with  minimal 
cost.  We  estimate  that  most  banks 
maintain  a  3  to  4  month  inventory  of 
those  materials.  This  final  rule  will  not 
become  effective  until  April  1 ,  2001 , 
which  should  allow  ample  time  for  most 
banks  to  exhaust  their  inventory  of 
printed  materials  and  prepare  new 
materials.  Nevertheless,  our  analysis 
assumes  that  some  banks  may  need  to 
amend  the  written  materials  they  have 
in  inventory  during  an  interim  period 
between  the  effective  date  of  the  final 
rule  and  the  next  regularly  scheduled 
printing  of  those  materials  because  their 
inventories  will  not  be  depleted  during 
that  time.  These  banks — which  are 


"  The  final  rule  also  requires  national  banks  to 
keep  the  area  where  the  bank  conducts  insurance 
transactions  physically  separate  from  the  areas 
where  retail  deposits  are  routinely  accepted  from 
the  general  public  "to  the  extent  practicable."  This 
requirement,  which  is  worded  like  the  requirement 
in  the  statute,  leaves  significant  discretion  to  each 
national  bank  to  determine  what  costs,  if  any,  the 
bank  must  incur  in  order  to  avoid  customer 
confiision. 


probably  smaller  banks  that  order 
written  materials  infrequently  and  in 
large  quantities  to  obtain  reduced  rates 
on  printing — would  therefore  incur 
costs  as  a  result  of  this  requirement. 

There  are  approximately  25  national 
banks  that  sell  insurance  products  over 
the  Internet.  Out  experience  has  been 
that  Internet  banks  regularly  upgrade 
thefr  web  sites.  Adding  the  required 
disclosures  could  be  done  as  part  of  a 
regular  upgrade  and  would  therefore 
present  only  minimal  additional  costs  to 
the  bank. 

The  primary  cost  associated  with  the 
requfrement  that  a  bank  obtain  from  the 
consumer  a  written  acknowledgment  of 
the  consiuner's  receipt  of  the 
disclosures  is,  in  the  OCC's  opinion, 
likely  to  be  the  cost  of  developing  the 
written  acknowledgment.  Banks  that 
sell  insiu-ance  products  over  the  Internet 
should,  as  part  of  a  regidarly  schedided 
upgrade,  be  able  to  revise  their  web  sites 
to  include  a  series  of  "click  throughs" 
that  will  require  affirmation  from  the 
customer  that  he  or  she  has  received  the 
required  disclosures. 

Simunary  of  Significant  Issues  Raised  by 
the  Public  Comments  in  Response  to 
Initial  Regulatory  Flexibility  Analysis 
and  Description  of  Steps  the  Agency 
Has  Taken  To  Minimize  Biuden 

The  issues  raised  by  the  commenters 
are  described  more  fully  elsewhere  in 
the  Supplementary  Information.  The 
issues  that  were  raised  by  commenters 
about  the  proposal's  impact  on  small 
businesses  were  the  following: 

•  The  requirement  that  a  covered 
person  obtain  a  written 
acknowledgment  of  receipt  of 
disclosures  for  a  telephone  transaction 
could  require  significant  effort  and 
additional  correspondence  if  the 
customer  does  not  return  the 
acknowledgment  with  other  paperwork 
for  the  policy.  This  effort  would  be  a 
significant  burden  for  small  financial 
institutions. 

•  The  requirement  that  such 
insurance  as  credit  and  mortgage 
insurance  be  sold  in  an  area  of  the  office 
separate  from  where  deposits  are 
routinely  taken  poses  a  particular 
hardship  for  small  financial  institutions 
where  deposits  and  loan  applications 
are  taken  at  the  same  place. 

The  OCC  considered  how  to  tailor  the 
form  of  disclosures  and 
acknowledgments  to  the  form  of  the 
sales  transaction  and  how  to  make  the 
record  of  acknowledgment  functional, 
within  the  statutory  constraints.  In  the 
case  of  telephone  applications  for  credit, 
the  proposed  rule  permitted  the  anti- 
coercion  disclosure  due  at  the  time  of 
applications  to  be  given  orally  and 


followed  with  written  disclosures 
mailed  within  three  days.  To  extend  the 
principle  more  broadly,  the  final  rule 
applies  this  form  of  providing  written 
disclosures  for  telephone  sales  to  all  the 
required  disclosures.  The  timing  has 
been  clarified  to  be  three  business  days, 
starting  with  the  first  business  day  after 
the  telephone  transaction.  With  respect 
to  telephone  sales,  the  final  rule  permits 
an  oral  acknowledgment  of  the 
disclosures  if  the  covered  person 
documents  the  acknowledgment.  In  that 
case,  the  final  rule  requires  the  covered 
person  also  to  make  reasonable  efforts  to 
obtain  a  written  acknowledgment. 

We  have  made  an  additional  change 
affecting  disclosures  relevant  to  sales 
initiated  by  telephone.  The  proposed 
rule  limited  the  use  of  electronic 
disclosures  to  those  transactions  taking 
place  entirely  electronically. 
Commenters  were  concerned  that  the 
proposed  rule  did  not  permit  electronic 
disclosures  to  be  used  in  transactions 
that  may  have  started  with  a  telephone 
contact.  To  address  this  concern,  the 
final  rule  provides  that,  if  a  transaction 
involves  telephone  contact,  but  the 
consiuner  affirmatively  consents  to 
transmission  of  disclosures  through 
electronic  media  instead  of  on  paper, 
the  covered  person  may  provide  tbe 
"written"  disclosiu^s  electronically.  Of 
course,  these  electronic  disclosures 
must  satisfy  the  rule's  requirement  that 
the  format  of  disclosure  be  one  that 
permits  the  consiuner  to  retain  or  to 
obtain  later,  such  as  by  printing  or 
storing  elecfronically.  Where 
disclosiu^s  are  made  electronically,  the 
rule  already  provided  that  the  consumer 
could  acknowledge  them  electronically. 
Electronic  acknowledgment  of 
electronic  disclosures  applies  imder  the 
final  rule  to  these  mixed  media 
transactions,  as  well.  The  final  rule  also 
provides  that  oral  disclosures  are  not 
required  where  disclosures  are  provided 
electronically.  This  exception  applies 
not  only  to  disclosiu^s  provided  in  the 
sale  of  insurance  and  aimuities  as  in  the 
proposed  rule,  but  also  to  the  anti- 
coercion  disclosvue  provided  with 
credit  applications. 

In  response  to  the  concern  expresseH 
about  the  difficulty  of  separating 
functions  in  a  small  office,  we  have 
clarified  in  the  preamble  to  this  final 
nde  that  generally  the  location  where 
deposits  are  routinely  taken  is  the  teller 
window  and  teller  line.  This  distinction 
permits  a  savings  association  to  sell 
insiu-ance  products  and  annuities  from 
the  "platform  area,"  where  loan 
transactions  may  routinely  be 
conducted,  if  the  savings  association 
distinguishes  that  area  irom  the  teller 
window  area.  The  regulation  also 
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requires  this  segregation  of  functions 
into  separate  areas  "to  the  extent 
practicable."  If  it  is  not  practicable  for 
a  small  institution  to  have  separate 
areas,  it  could  make  other  efforts  to 
satisfy  the  separation  of  functions 
between  deposit  taking  and  selling  of 
insurance. 

We  note  that  in  addition  to  these 
specific  responses  to  concerns 
expressed  with  reference  to  impact  on 
small  entities,  we  have  limited  the 
scope  of  the  rule  in  other  ways  to 
minimize  compliance  burdens.  The 
final  rule: 

•  Only  applies  to  retail  sales, 
solicitations,  advertisements,  or  offers  of 
insurance  products  or  annuities  to 
individuals  purchasing  for  personal, 
family,  or  household  use.  The  Agencies 
have  determined,  after  requesting 
comment  on  whether  to  also  include 
small  business  insurance  piuchases,  not 
to  broaden  the  coverage. 

•  Does  not  apply  to  subsidiaries  of 
depository  institutions,  except  where 
the  subsidiaries  are  selling,  soliciting, 
advertising,  or  offering  insurance 
products  or  annuities  to  consiuners  at 
an  office  of  a  savings  association  or  on 
behalf  of  a  savings  association. 

•  Clarifies  the  scope  of  the  rule  and 
the  definition  of  "you"  to  apply  only  to 
transactions  conducted  by  tbe  person 
that  are  by,  at  an  office  of,  or  on  behalf 
of,  the  savings  association. 

•  Defines  "office"  narrowly  to 
include  only  premises  where  retail 
deposits  are  accepted  from  the  public. 

•  Clarifies  when  certain  disclosures 
must  be  provided,  including  that  a 
disclosing  such  as  "not  insiu-ed  by  any 
federal  agency"  is  not  to  be  given  where 
it  would  be  inaccurate  (as  in  the  case  of 
federally-insured  crop  insurance  or 
flood  insurance). 

•  Only  requires  the  anti-coercion 
disclosure  to  be  made  once,  instead  of 
twice  per  transaction. 

•  Provides  flexibility  for  covered 
persons  to  use  a  variety  of  means  to 
provide  disclosiues  that  are  readily 
understandable  and  call  attention  to  the 
information. 

•  Provides  that,  in  the  case  of 
telephone  sales,  the  duty  to  obtciin  a 
consumer's  acknowledgment  of 
receiving  the  disclosures  may  be 
satisfied  by  an  oral  acknowledgment  of 
disclosiu'es  combined  with  reasonable 
efforts  to  obtain  a  written 
acknowledgment. 

•  Does  not  require  disclosures  in 
advertisements  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  the  savings 
association. 

•  Provides  for  a  delayed  effective 
date,  requiring  compliance  by  April  1, 


2001,  to  permit  adequate  time  to  prepare 
disclosures  and  acknowledgment 
materials  and  train  staff. 

Significant  Alternatives  to  th6  Final 
Rule 

Section  305  of  the  G-L-B  Act 
expressly  prescribes  the  content  of  its 
implementing  regulations.  The  OCC's 
final  rule  does  not  depart  materially 
from  the  requirements  of  the  statute. 
The  statute  does  not  authorize  the  OCC 
to  provide  exemptions  or  exceptions  to 
its  requirements  for  small  national 
banks. 

In  preparing  the  final  rule,  the  OCC 
has  considered  the  burden  on  small 
national  banks  to  the  extent  that  it  has 
the  discretion  to  do  so.  As  set  forth 
above  in  the  discussion  of  significant 
issues  raised  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis,  the 
Agencies  have  modified  the  final  rules 
to  minimize  biuden. 

Duplicative,  Overlapping,  or  Conflicting 
Federal  Rules 

As  used  in  the  Interagency  Statement, 
the  term  "nondeposit  investment 
products,"  includes  some  products, 
such  as  annuities,  that  are  covered  by 
section  47  of  FDIA  and  these  proposed 
rules.  The  Interagency  Statement 
provides,  among  other  things,  that 
institutions  should  disclose  to 
customers  that  such  products  are  not 
insiu°ed  by  the  FDIC  or  the  depository 
institution  and  are  subject  to  investment 
risk  including  possible  loss  of  principal. 
It  also  provides  that  institutions  should 
obtain  acknowledgments  from 
customers  verifying  that  they  have 
received  and  understand  the 
disclosures.  The  Interagency  Statement 
further  provides  that  retail  sales  or 
recommendations  of  nondeposit 
investment  products  should  be 
conducted  in  a  location  physically 
distinct  from  where  retail  deposits  are 
taken,  that  nondeposit  investment 
product  sales  personnel  should  receive 
adequate  training,  and  that  referral  fees 
should  be  limited.  The  final  rules  do  not 
appear  to  conflict  materially  with  the 
Interagency  Statement. 

Board:  The  Regulatory  Flexibility  Act 
(5  U.S.C.  601-12)  requires  federal 
agencies  either  to  provide  a  Final 
Regulatory  Flexibility  Analysis  with  a 
final  rule  or  to  certify  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Based  on  available  data,  the 
Board  is  unable  to  determine  at  this 
time  whether  the  final  rule  would  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  For  this 
reason,  the  Board  has  prepared  the 


following  Final  Regulatory  Flexibility 
Analysis. 

Reasons,  Objectives,  and  Legal  Basis  for 
the  Final  Rule 

A  description  of  the  reasons  why  the 
Board  is  adopting  this  final  rule  and  a 
statement  of  the  need  for,  and  the 
objectives  of,  the  final  rule  are 
contained  in  the  supplementary 
materials  provided  above.  The  Board's 
final  rule  is  virtually  identical  to  the 
final  rules  being  adopted  by  the  other 
Federal  banking  agencies  for  the 
depository  institutions  over  which  they 
have  primary  supervisory  authority. 

Description  of  the  Small  Entities  to 
Which  the  Final  Rule  Would  Apply 

The  final  rule  applies  to  all  state 
member  banks  and  any  other  person 
when  that  person  sells,  solicits, 
advertises,  or  offers  an  insiuance 
product  or  annuity  to  an  individual  for 
personal,  family,  or  household  purposes 
at  an  office  of  a  state  member  bank  or 
on  behalf  of  the  bank.  As  of  year-end 
1999,  there  were  approximately  1,010 
state  member  banks.  The  Board 
estimates  that  approximately  480  state 
member  banks  have  assets  less  than 
$100  million.  Based  on  available  data, 
the  Board  is  unable  to  estimate  the 
number  of  other  persons  who  engage  in 
retail  insurance  activities  at  an  office  of 
a  state  member  bank  or  on  behalf  of  the 
bank,  or  how  many  of  these  other 
persons  are  small  entities. 

Summary  of  Significant  Issues  Raised  by 
the  Public  Comments  in  Response  to 
Initial  Regulatory  Flexibility  Analysis 
and  Description  of  Steps  the  Agency  has 
Taken  to  Minimize  Burden 

The  issues  raised  by  the  commenters 
generally  are  described  more  fully  in  the 
supplementary  material  provided  above. 
The  issues  that  were  raised  by 
commenters  in  connection  with  impact 
on  small  businesses,  specifically,  were 
the  following: 

•  The  requirement  that  a  covered 
person  obtain  a  written 
acknowledgment  of  receipt  of 
disclosiues  for  a  telephone  transaction 
could  require  significant  effort  and 
additional  correspondence  if  the 
customer  does  not  return  the 
acknowledgment  with  other  paperwork 
for  the  policy.  This  effort  would  be  a 
significant  burden  for  small  financial 
institutions. 

•  The  requirement  that  such 
insurance  as  credit  and  mortgage 
insiuEmce  be  sold  in  an  area  of  the  office 
separate  from  where  deposits  are 
routinely  taken  poses  a  particular 
hardship  for  small  financial  institutions 


where  deposits  and  loan  applications 
are  taken  at  the  same  place. 

The  Board  considered  how  to  tailor 
the  form  of  disclosures  and 
acknowledgments  to  the  form  of  the 
sales  transaction  and  how  to  make  the 
record  of  acknowledgment  functional, 
within  the  statutory  constraints.  In  the 
case  of  telephone  applications  for  credit, 
the  proposed  rule  permitted  the  anti- 
coercion  disclosure  due  at  the  time  of 
applications  to  be  given  orally  and 
followed  with  written  disclosures 
mailed  within  three  days.  To  extend  the 
principle  more  broadly,  the  final  rule 
applies  this  form  of  providing  written 
disclosures  for  telephone  sales  to  all  the 
required  disclosures.  The  timing  has 
been  clarified  to  be  three  business  days, 
starting  with  the  first  business  day  after 
the  telephone  transaction.  With  respect 
to  telephone  sales,  the  final  rule  permits 
an  oral  acknowledgment  of  the 
disclosxu-es  if  the  acknowledgment  is 
documented.  In  that  case,  the  final  rule 
requires  also  that  reasonable  efforts  be 
made  to  obtain  a  wrritten 
acknowledgment. 

We  have  made  an  additional  change 
affecting  disclosures  relevant  to  sales 
initiated  by  telephone.  The  proposed 
rule  limited  the  use  of  electronic 
disclosures  to  those  transactions  taking 
place  entirely  electronically. 
Commenters  were  concerned  that  the 
proposed  rule  did  not  permit  electronic 
disclosures  to  be  used  in  transactions 
that  may  have  started  with  a  telephone 
contact.  To  address  this  concern,  the 
final  rule  provides  that,  if  a  transaction 
involves  telephone  contact,  but  the 
consumer  affirmatively  consents  to 
transmission  of  disclosures  through 
electronic  media  instead  of  on  paper, 
the  covered  person  may  provide  the 
"wTitten"  disclosures  electronically.  Of 
course,  these  electronic  disclosures 
must  satisfy  the  rule's  requirement  that 
the  format  of  disclosure  be  one  that 
permits  the  consumer  to  retain  or  to 
obtain  later,  such  as  by  printing  or 
storing  electronically.  Where 
disclosures  are  made  electronically,  the 
rule  already  provided  that  the  consumer 
could  acknowledge  them  electronically. 
Electronic  acknowledgment  of 
electronic  disclosures  applies  under  the 
final  rule  to  these  mixed  media 
transactions,  as  well. 

In  response  to  the  concern  expressed 
about  the  difficulty  of  separating 
functions  in  a  small  office,  we  have 
clarified  in  the  preamble  to  this  final 
rule  that  generally  the  location  where 
deposits  are  routinely  taken  is  the  teller 
window  and  teller  line.  This  distinction 
permits  a  state  member  bank  to  sell 
insurance  products  and  annuities  from 
the  "platform  area,"  where  loan 


transactions  may  routinely  be 
conducted,  if  the  state  member  bank 
distinguishes  that  area  from  the  teller 
window  area.  The  regulation  also 
requires  this  segregation  of  functions 
into  separate  areas  "to  the  extent 
practicable."  If  it  is  not  practicable  for 
a  smedl  institution  to  have  separate 
areas,  it  could  make  other  efforts  to 
satisfy  the  separation  of  functions 
between  deposit  taking  and  selling  of 
insurance. 

We  note  that  in  addition  to  these 
specific  responses  to  concerns 
expressed  with  reference  to  impact  on 
small  entities,  we  have  limited  the 
scope  of  the  rule  in  other  ways  to 
minimize  compliance  burdens.  The 
final  rule: 

•  Only  applies  to  retail  sales, 
solicitations,  advertisements,  or  offers  of 
insurance  products  or  aimuities  to 
individuals  purchasing  for  personal, 
family,  or  household  use.  The  Agencies 
have  determined,  after  requesting 
comment  on  whether  to  also  include 
small  business  insurance  purchases,  not 
to  broaden  the  coverage. 

•  Does  not  apply  to  subsidiaries  of 
depository  institutions,  except  where 
the  subsidiaries  are  selling,  soliciting, 
advertising,  or  offering  insurance 
products  or  annuities  to  consiuners  at 
an  office  of  a  state  member  bank  or  on 
behalf  of  a  state  member  bank. 

•  Clarifies  the  scope  of  the  rule  and 
the  definition  of  "you"  to  apply  only  to 
transactions  conducted  by  the  person 
that  are  by,  at  an  office  of,  or  on  behalf 
of,  the  state  member  bank. 

•  Defines  "office"  narrowly  to 
include  only  premises  where  retail 
deposits  are  accepted  from  the  public. 

•  Clarifies  when  certain  disclosures 
must  be  provided,  including  that  a 
disclosure  such  as  "not  insured  by  any 
federal  agency"  is  not  to  be  given  where 
it  would  be  inaccurate  (as  in  the  case  of 
federally-insured  crop  insurance  or 
flood  insurance). 

•  Only  requires  the  anti-coercion 
disclosure  to  be  made  once,  instead  of 
twice  per  transaction. 

•  Provides  flexibility  for  covered 
persons  to  use  a  variety  of  means  to 
provide  disclosures  that  are  readily 
understandable  and  call  attention  to  the 
information. 

•  Provides  that,  in  the  case  of 
telephone  sales,  the' duty  to  obtain  a 
consumer's  acknowledgment  of 
receiving  the  disclosures  may  be 
satisfied  by  an  oral  acknowledgment  of 
disclosures  combined  with  reasonable 
efforts  to  obtain  a  written 
acknowledgment. 

•  Does  not  require  disclosures  in 
advertisements  of  a  general  nature 
describing  or  listing  the  services  or 


products  offered  by  the  state  mlhiber 
bank. 

•  Provides  for  a  delayed  effective 
date,  requiring  compliance  by  April  1. 
2001,  to  permit  adequate  time  to  prepare 
disclosures  and  acknowledgment 
materials  and  train  staff. 

Reporting,  Recordingkeeping.  and 
Compliance  Requirements  of  the  Final 
Rule 

The  final  rule  requires  a  depository 
institution  to  make  required  disclosures 
in  connection  with  insurance  activities 
and  applications  for  credit  if  insurance 
is  sold  or  solicited  in  connection  with 
the  credit.  Some  insurance  products  or 
annuities  that  are  covered  by  the  final 
regulation  may  also  be  subject  to  the 
Interagency  Statement.  The  Interagency 
Statement  provides  for  consumer 
disclosure,  acknowledgment,  separation 
of  activities,  and  personnel  qualification 
requirements  that  are  similar  to  the 
provisions  of  the  final  rule.  The  Board 
does  not  believe  that  the  final  rule 
would  conflict  materially  with  the 
Interagency  Statement. 

The  final  rule  also  prohibits  certain 
practices  in  the  sale  of  insurance,  such 
as  the  tying  of  credit  and  insurance, 
making  misrepresentations,  and 
discriminating  against  the  victims  of 
domestic  violence.  These  prohibitions 
incorporate  the  existing  statutory 
prohibition  on  tying  arrangements  in 
section  106(b)  of  the  Bank  Holding 
Company  Amendments  of  1970  (12 
U.S.C.  1972).  Existing  laws  also  ban 
many  types  of  discrimination.  To  some 
extent,  therefore,  state  member  banks 
may  already  have  the  professional  skills 
needed  to  comply  with  the  requirements 
of  the  final  rule. 

Significant  Alternatives  to  the  Final 
Rule 

As  explained  above,  the  substantive 
provisions  of  the  final  rule  are  required 
by  section  47  of  the  FDIA.  The  final  rule 
does  not  impose  any  new  substantive 
requirements  that  are  not  mandated  by 
the  statute.  Section  47  applies  to  all 
depository  institutions,  regardless  of 
size,  and  does  not  provide  the  Agencies 
with  the  authority  to  exempt  a  small 
institution  from  the  requirements  of  the 
statute.  Thus,  the  Board  has  only 
limited  discretion  to  consider 
alternatives  to  minimize  the  economic 
impact  on  small  entities.  As  explained 
above,  the  Agencies  have  made  some 
modifications  to  the  proposed  rule  to 
accommodate  existing  methods  of 
soliciting  and  selling  insurance 
products  and  annuities  and  to  reduce 
regulatory  burden. 

FDIC:  "The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-612,  requires 
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federal  agencies  either  to  provide  a 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  with  a  final  rule  or  certify  that 
the  final  rule  "will  not,  if  promulgated," 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
On  the  basis  of  the  information 
ciurently  available,  the  FDIC  believes 
that  this  final  rule  is  unlikely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Because  the 
final  rules  implement  new  legislation, 
however,  the  FDIC  lacks  historical 
information  specific  to  the  requirements 
in  the  final  rules  on  which  to  base 
estimates  of  cost.  For  this  reason,  the 
FDIC  has  prepared  the  following  FRFA. 

Reasons,  Objectives,  and  Legal  Basis  for 
the  Final  Rule. 

The  FDIC  is  issuing  this  final  rule  to 
implement  section  47  of  the  FDIA.  A 
fuller  discussion  of  the  reasons  for, 
objectives  of,  and  legal  basis  for,  the 
final  rule  appears  elsewhere  in  the 
Supplementary  Information. 

Description  of  the  Small  Entities  to 
Which  the  Final  Rule  Would  Apply 

The  FDIC's  final  rule  applies  to  all 
FDIC-insured,  state-chartered  banks  that 
are  not  members  of  the  Federal  Reserve 
System  (approximately  5800)  and  any 
"other  person"  who,  at  an  office  of  the 
bank  or  on  behalf  of  the  bank,  sells, 
solicits,  advertises,  or  offers  insiu^nce 
products  or  annuities  to  consumers.  The 
final  rule  applies  regardless  of  the  size 
of  the  bank  or  other  organization  for 
which  a  person  worked.  The  FDIC 
estimated  in  the  preamble  to  the 
proposed  rule  that  approximately  3700 
of  this  total  are  "smdl  entities"  as 
defined  by  the  RFA  '^  We  received  no 
conmient  on  this  estimate  and  believe  it 
to  be  accurate.  **• 

Reporting,  Recordkeeping,  and 
Compliance  Requirements  of  the  Final 
Rule 

The  final  rule  requires  banks  (and 
entities  acting  on  behalf  of  banks)  to 
amend  the  written  materials  and 
Internet  web  sites  they  use  in 
connection  with  the  retail  sale, 
solicitation,  advertising,  or  offer  of 
insurance  products  and  annuities  to 
consumers.  The  final  rule  also  requires 
banks  (and  entities  acting  on  their 
behalf)  to  obtain  from  consumers 
acknowledgment  that  the  consumer  has 
received  certain  disclosures.  The 


substance  of  these  requirements  is 
described  in  detail  elsewhere  in  the 
Supplementary  Information.  2" 

The  FDIC  believes  that  most  banks 
will  be  able  to  satisfy  the  disclosure 
provisions  by  including  the  information 
required  to  be  disclosed  in  their  written 
materials  with  minimal  cost.  We 
estimate  that  most  banks  maintain  a  3  to 
4  month  inventory  of  those  materials. 
This  final  rule  will  not  become  effective 
until  April  1,  2001,  which  should  allow 
ample  time  for  most  banks  to  use  up 
their  inventory  of  printed  materials  and 
prepare  new  materials.  Nevertheless, 
our  analysis  assumes  that  some  banks 
may  need  to  amend  the  written 
materials  they  have  in  inventory  during 
an  interim  period  between  the  effective 
date  of  the  final  rule  and  the  next 
regularly  scheduled  printing  of  those 
materials  because  their  inventories  will 
not  be  depleted  during  that  time.  These 
banks — which  are  probably  smaller 
banks  that  order  written  materials 
infi^quently  and  in  large  quantities  to 
obtain  reduced  rates  on  printing — 
would  therefore  iifcur  costs  as  a  result 
of  this  requirement. 

The  primary  cost  associated  with  the 
requirement  that  a  bank  obtain  from  the 
consumer  a  written  acknowledgment  of 
the  consumer's  receipt  of  the 
disclosures  is,  in  the  FDIC's  opinion, 
likely  to  be  the  cost  of  developing  the 
written  acknowledgment.  Banks  that 
sell  insurance  products  over  the  Internet 
should,  as  part  of  a  regularly  scheduled 
upgrade,  be  able  to  revise  their  web  sites 
to  include  a  series  of  "click  throughs" 
that  will  require  affirmation  from  the 
customer  that  he  or  she  has  received  the 
required  disclosures. 

Summary  of  Significant  Issues  Raised  by 
the  Public  Comments  in  Response  to 
Initial  Regulatory  Flexibility  Analysis 
and  Description  of  Steps  the  Agency 
Has  Taken  To  Minimize  Biu-den 

The  issues  raised  by  the  commenters 
generally  are  described  more  fully  in  the 
supplementary  material  provided  above. 
The  issues  that  were  raised  by 
commenters  in  connection  with  impact 
on  small  businesses,  specifically,  were 
the  following: 

•  The  requirement  that  a  covered 
person  obtain  a  written 
acknowledgment  of  receipt  of 
disclosures  for  a  telephone  transaction 


"The  RFA  defines  the  term  "small  entity"  in  5 
U.S.C.  601  by  reference  to  definitions  published  by 
the  Small  Business  Administration  (SBA).  The  SBA 
has  defined  a  "small  entity  of  banking  purposes  as 
a  national  or  commercial,  savings  institution  or 
credit  union  with  less  than  SlOO  million  in  assets." 
See  13  CFR  121.201. 


-°The  Tmal  rule  also  requires  banks  to  keep  the 
area  where  the  bank  conducts  insurance 
transactions  physically  separate  from  the  areas 
where  retail  deposits  are  routinely  accepted  from 
the  general  public  "to  the  extent  practicable."  This 
requirement,  which  is  worded  like  the  requirement 
in  the  statute,  leaves  significant  discretion  to  each 
bank  to  determine  what  costs,  if  any.  the  bank  musf 
incur  in  order  to  avoid  customer  confusion. 


could  require  significant  effort  and 
additional  correspondence  if  the 
customer  does  not  return  the 
acknowledgment  with  other  paperwork 
for  the  policy.  This  effort  would  be  a 
significant  burden  for  small  financial 
institutions. 

•  The  requirement  that  such 
insurance  as  credit  and  mortgage 
insurance  be  sold  in  an  area  of  the  office 
separate  from  where  deposits  are 
routinely  taken  poses  a  particular 
hardship  for  small  financial  institutions 
where  deposits  and  loan  applications 
are  taken  at  the  same  place. 

The  FDIC  seriously  considered  how  to 
tailor  the  form  of  disclosures  and 
acknowledgments  to  the  form  of  the 
sales  transaction  and  how  to  make  the 
record  of  acknowledgment  functional, 
within  the  statutory  constraints.  In  the 
case  of  telephone  applications  for  credit, 
the  proposed  rule  permitted  the  anti- 
coercion  disclosure  due  at  the  time  of 
applications  to  be  given  orally  and 
followed  with  written  disclosures 
mailed  within  three  days.  To  extend  the 
principle  more  broadly,  the  final  rule 
applies  this  form  of  providing  written 
disclosures  for  telephone  sales  to  all  the 
required  disclosures.  The  timing  has 
been  clarified  to  be  three  business  days, 
starting  with  the  first  business  day  after 
the  telephone  transaction.  With  respect 
to  telephone  sales,  the  final  rule  permits 
an  oral  acknowledgment  of  the 
disclosures  if  the  covered  person 
documents  the  acknowledgment.  In  that 
case,  the  final  rule  requires  the  covered 
person  also  to  make  reasonable  efforts  to 
obtain  a  written  acknowledgment. 

We  have  made  an  additional  change 
affecting  disclosures  relevant  to  sales 
initiated  by  telephone.  The  proposed 
rule  limited  the  use  of  electronic 
disclosures  to  those  transactions  taking 
place  entirely  electronically. 
Commenters  were  concerned  that  the 
proposed  rule  did  not  permit  electronic 
disclosures  to  be  used  in  transactions 
that  may  have  started  with  a  telephone 
contact.  To  address  this  concern,  the 
final  rule  provides  that,  if  a  transaction 
involves  telephone  contact,  but  the 
consumer  affirmatively  consents  to 
transmission  of  disclosures  through 
electronic  media  instead  of  on  paper, 
the  covered  person  may  provide  the 
"written"  disclosures  electronically.  Of 
course,  these  electronic  disclosures 
must  satisfy  the  rule's  requirement  that 
the  format  of  disclosure  be  one  th^t 
permits  the  consumer  to  retain  or  to 
obtain  later,  such  as  by  printing  or 
storing  electronically.  Where 
disclosures  are  made  electronically,  the 
rule  already  provided  that  the  consumer 
could  acknowledge  them  electronically. 
Electronic  acknowledgment  of 


electronic  disclosures  applies  under  the 
final  rule  to  these  mixed  media 
transactions,  as  well.  The  final  rule  also 
provides  that  oral  disclosures  are  not 
required  where  disclosures  are  provided 
electronically.  This  exception  applies 
not  only  to  disclosures  provided  in  the 
sale  of  insurance  and  annuities  as  in  the 
proposed  rule,  but  also  to  the  anti- 
coercion  disclosure  provided  with 
credit  applications. 

In  response  to  the  concern  expressed 
about  the  difficulty  of  separating 
fimctions  in  a  small  office,  we  have 
clarified  in  the  preamble  to  this  final 
rule  that  generally  the  location  where 
deposits  are  routinely  taken  is  the  teller 
window  and  teller  line.  This  distinction 
permits  a  depository  institution  to  sell 
insurance  products  and  annuities  from 
the  "platform  area,"  where  loan 
transactions  may  routinely  be 
conducted,  if  the  savings  association 
distinguishes  that  area  from  the  teller 
window  area.  The  regulation  also 
requires  this  segregation  of  functions 
into  separate  areas  "to  the  extent 
practicable."  ff  it  is  not  practicable  for 
a  small  institution  to  have  separate 
areas,  it  could  make  other  efforts  to 
satisfy  the  separation  of  functions 
between  deposit  taking  and  selling  of 
insurance. 

We  note  that  in  addition  to  these 
specific  responses  to  concerns 
expressed  with  reference  to  impact  on 
small  entities,  we  have  limited  the 
scope  of  the  rule  in  other  ways  to 
minimize  compliance  burdens.  The 
final  rule: 

•  Only  applies  to  retail  sales, 
solicitations,  advertisements,  or  offers  of 
insurance  products  or  annuities  to 
individuals  purchasing  for  personal, 
family,  or  household  use.  The  Agencies 
have  determined,  after  requesting 
comment  on  whether  to  also  include 
small  business  purchase,  not  to  broaden 
the  coverage. 

•  Does  not  apply  to  subsidiaries  of 
depository  institutions,  except  where 
the  subsidiaries  are  selling,  soliciting, 
advertising,  or  offering  insurance 
products  or  annuities  to  consumers  at 
an  office  of  a  bank  or  on  behalf  of  a 
bank.  The  FDIC  is  adopting  this 
approach  even  though,  under  section 
47(a)(2)  of  FDIA.  the  FDIC  could  apply 
the  requirements  to  subsidiaries  if  it 
determined  that  doing  so  was  necessary 
to  ensuj"e  the  consumer  protections 
provided  by  the  statute. 

•  Clarifies  the  scope  of  the  rule  and 
the  definition  of  "you"  to  apply  only  to 
transactions  conducted  by  the  person 
that  are  by.  at  an  office  of,  or  on  behalf 
of,  the  bank. 


•  Defines  "office"  narrowly  to 
include  only  premises  where  retail 
deposits  are  accepted  from  the  public. 

•  Clarifies  when  certain  disclosures 
must  be  provided,  including  that  a 
disclosure  such  as  "not  insiured  by  any 
federal  agency"  is  not  to  be  given  where 
it  would  be  inaccurate  (as  in  the  case  of 
federally-insured  crop  insurance  or 
flood  insurance). 

•  Only  requires  the  anti-coercion 
disclosure  to  be  made  once,  instead  of 
twice  per  transaction. 

•  Provides  flexibility  for  covered 
persons  to  use  a  variety  of  means  to 
provide  disclosures  that  are  readily 
imderstandable  and  call  attention  to  the 
information. 

•  Provides  that,  in  the  case  of 
telephone  sales,  the  duty  to  obtain  a 
consiuner's  acknowledgment  of 
receiving  the  disclosures  may  be 
satisfied  by  an  oral  acknowledgment  of 
disclosures  combined  with  reasonable 
efforts  to  obtain  a  written 
acknowledgment . 

•  Does  not  require  disclosures  in 
advertisements  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  the  bank. 

•  Provides  for  a  delayed  effective 
date,  requiring  compliance  by  April  1, 
2001,  to  permit  adequate  time  to  prepare 
disclosures  and  acknowledgment 
materials  and  train  staff. 

Significant  Alternatives  to  the  Final 
Rule 

Section  305  of  the  G-I^B  Act 
expressly  prescribes  the  content  of  its 
implementing  regulations.  The  FDIC's 
final  rule  does  not  depart  materially 
from  the  requirements  of  the  statute. 
The  statute  does  not  authorize  the  FDIC 
to  provide  exemptions  or  exceptions  to 
its  requirements  for  small  banks. 

In  preparing  the  final  rule,  the  FDIC 
has  considered  the  burden  on  small 
banks  to  the  extent  that  it  has  the 
discretion  to  do  so.  As  set  forth  above 
in  the  discussion  of  significant  issues 
raised  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis,  the 
Agencies  have  modified  the  final  rules 
to  minimize  burden. 

Duplicative.  Overlapping,  or  Conflicting 
Federal  Rules 

As  used  in  the  Interagency  Statement, 
the  term  "nondeposit  investment 
products,"  includes  some  products, 
such  as  annuities,  that  are  covered  by 
section  47  of  FDIA  and  these  proposed 
rules.  The  Interagency  Statement 
provides,  among  other  things,  that 
institutions  should  disclose  to 
customers  that  such  products  are  not 
insured  by  the  FDIC  or  the  depository 
institution  and  are  subject  to  investment 


risk  including  possible  loss  of  principal. 
It  also  provides  that  institutions  should 
obtain  acknowledgments  from 
customers  verifying  that  they  have 
received  and  understand  the 
disclosures.  The  Interagency  Statement 
further  provides  that  retail  sales  or 
recommendations  of  nondeposit 
investment  products  should  be 
conducted  in  a  location  physically 
distinct  from  where  retail  deposits  are 
taken,  that  nondeposit  investment 
product  sales  persoimel  should  receive 
adequate  training,  and  that  referral  fees 
should  be  limited.  The  final  rules  do  not 
appear  to  conflict  materially  with  the 
Interagency  Statement. 

GTS:  The  Regulatory  Flexibifity  Act 
(5  U.S.C.  601-612)  requires  federal 
agencies  to  prepare  a  final  regulatory 
flexibility  analysis  (RFA)  with  a  final 
rule,  unless  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  OTS  believes 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  thrifts  or  other  small 
entities  because  the  burden  imposed  on 
small  entities  stems  in  large  part  from 
the  G-L-B  Act  rather  than  from  the  final 
rule.  This  final  rule  restates  and  clarifies 
the  statutory  requirements.  These 
clarifications  should  reduce  the  burden 
of  complying  with  the  G-L-B  Act 
provisions.  OTS  has  revised  the 
proposed  rule  to  reduce  the  regulatory 
burden  on  financial  institutions  of  all 
sizes,  as  discussed  below.  However, 
OTS  has  prepared  the  following  final 
RFA,  because  the  G-L-B  Act  creates 
requirements  that,  in  part,  are  new  to 
the  OTS.  the  thrift  industry,  and  others, 
and  because  OTS  is  uncertain  of  the 
economic  impact  of  compliance  with 
the  new  requirements. 

1.  Statement  of  Need  and  Objectives 

A  description  of  the  reasons  why  OTS 
is  adopting  this  final  rule  and  a 
statement  of  the  objectives  of,  and  legal 
basis  for,  the  final  rule,  are  contained  in 
the  supplementary  materials  provided 
above. 

2.  Small  Entities  to  Which  the  Final 
Rule  Would  Apply 

The  final  rule  would  apply  to  a 
savings  association  or  any  "other 
person"  who,  at  an  office  of  a  savings 
association  or  on  behalf  of  a  savings 
association,  sells,  solicits,  advertises,  or 
offers  insurance  products  or  annuities  to 
consumers.  The  final  rule  would  apply 
regardless  of  the  size  of  the  savings 
association  or  other  organization  for 
which  a  person  worked. 

Small  savings  associations  are 
generally  defined,  for  Regulatory 
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Flexibility  Act  purposes,  as  those  with 
assets  of  $100  million  or  less.  13  CFR 
121.201.  Division  H  (2000).  As  of  the 
publication  of  the  proposed  rule,  OTS 
calculated  that  of  the  approximately 
1,097  savings  associations,  a  maximum 
of  482  were  small  savings  associations. 
Currently,  OTS  calculates  that  of  the 
approximately  1,091  savings 
associations,  a  maximum  of  476  are 
small  savings  associations.  OTS 
estimates  that  all  of  the  small  savings 
associations  sell,  soUcit,  advertise,  or 
offer  insurance  products  or  annuities  to 
consumers. 

OTS  does  not  collect  data  on  how 
many  "covered  persons"  that  are  not 
savings  associations  sell,  solicit, 
advertise,  or  offer  insurance  products  or 
annuities  to  consumers  at  an  office  of  a 
savings  association  or  on  behalf  of  a 
savings  association,  or  on  how  many  of 
them  are  small  entities.  The  initial  RFA 
published  in  the  proposed  rule  sought 
information  about  impact  on  entities 
other  than  savings  associations  affected 
by  the  rule  to  permit  OTS  to  better 
analyze  the  effect.  Although  OTS 
received  comments  on  the  proposed 
rule  from  insurance  industry 
representatives,  who  might  have  data 
with  respect  to  their  members,  none  of 
them  provided  information  on  the 
number  or  size  of  entities  other  than 
savings  associations  affected  by  the  rule. 
As  a  result,  OTS  is  imable  to  determine 
the  number  or  size  of  entities  other  than 
savings  associations  affected  by  this 
final  rule. 

3.  Significant  Issues  Raised  in  Response 
to  Initial  Regulatory  Flexibility  Analysis 
and  Changes  Made  To  Minimize  Burden 

The  issues  raised  by  the  commenters 
generally  are  described  more  fully  in  the 
supplementary  material  provided  above. 
The  issues  that  were  raised  by 
commenters  in  connection  with  impact 
on  small  businesses,  specifically,  were 
the  following: 

•  The  requirement  that  a  covered 
person  obtain  a  written 
acknowledgment  of  receipt  of 
disclosures  for  a  telephone  transaction 
could  require  significant  effort  and 
additional  correspondence  if  the 
customer  does  not  return  the 
acknowledgment  with  other  paperwork 
for  the  policy.  This  effort  would  be  a 
significant  burden  for  small  financial 
institutions. 

•  The  requirement  that  such 
insurance  as  credit  and  mortgage 
insurance  be  sold  in  an  area  of  the  office 
separate  from  where  deposits  are 
routinely  taken  poses  a  particular 
hardship  for  small  financial  institutions 
where  deposits  and  loan  applications 
are  taken  at  the  same  place. 


OTS  seriously  considered  how  to 
tailor  the  form  of  disclosures  and 
acknowledgments  to  the  form  of  the 
sales  transaction  and  how  to  make  the 
record  of  acknowledgment  functional, 
within  the  statutory  constraints.  In  the 
case  of  telephone  applications  for  credit, 
the  proposed  rule  permitted  the 
disclosure  on  anti-tying  due  at  the  time 
of  applications  to  be  given  orally  and 
followed  with  written  disclosures  by 
mail,  provided  that  the  written 
disclosures  were  mailed  within  three 
days.  To  extend  the  principle  more 
broadly,  the  final  rule  applies  this  form 
of  providing  vmtten  disclosures  for 
telephone  sales  to  all  the  required 
disclosiu-es.  The  timing  has  been 
clarified  to  be  three  business  days, 
starting  with  the  first  business  day  after 
the  telephone  transaction.  With  respect 
to  telephone  sales,  the  final  rule  permits 
an  oral  acknowledgment  of  the 
disclosures  if  the  covered  person 
documents  the  acknowledgment.  In  that 
case,  the  final  rule  requires  the  covered 
person  to  make  reasonable  efforts  to 
obtain  a  written  acknowledgment,  as 
well. 

We  have  made  an  additional  change 
affecting  disclosures  relevant  to  sales 
initiated  by  telephone.  In  response  to 
concerns  expressed  about  the  proposed 
rule's  limitation  of  using  electronic 
disclosures  to  those  transactions  taking 
place  entirely  electronically,  and  not 
permitting  them  to  be  used  in 
transactions  that  may  have  started  with 
a  telephone  contact,  we  have  removed 
that  limitation.  Thus,  if  a  transaction 
involves  telephone  contact,  but  the 
consumer  affirmatively  consents  to 
transmission  of  disclosures  through 
electronic  media  instead  of  on  paper, 
the  covered  person  may  provide  the 
"written"  disclosures  electronically.  Of 
course,  these  electronic  disclosiues 
must  satisfy  the  rule's  requirement  that 
the  format  of  disclosure  be  one  that 
permits  the  consumer  to  retain  or  to 
obtain  later,  such  as  by  printing  or 
storing  electronically.  Where 
disclosures  are  made  electronically,  the 
rule  already  provided  that  the  consumer 
could  acknowledge  them  electronically. 
Electronic  acknowledgment  of 
electronic  disclosures  applies  under  the 
final  rule  to  these  mixed  media 
transactions,  as  well.  The  final  rule  also 
provides  that  oral  disclosures  are  not 
required  where  disclosures  are  provided 
electronically.  This  exception  applies 
not  only  to  disclosures  provided  in  the 
sale  of  insurance  and  aimuities  as  in  the 
proposed  rule,  but  also  to  the  anti- 
coercion  disclosure  provided  with 
credit  applications. 

In  response  to  the  concern  expressed 
about  the  difficulty  of  separating 


functions  in  a  small  office,  we  have 
clarified  in  the  preamble  to  this  final 
rule  that  generally  the  location  where 
deposits  are  routinely  taken  is  the  teller 
window  and  teller  line.  This  distinction 
permits  a  savings  association  to  sell 
insurance  products  and  annuities  from 
the  "platform  area"  where  loan 
transactions  may  routinely  be 
conducted,  if  the  savings  association 
distinguishes  that  area  from  the  teller 
window  area.  The  regulation  also 
requires  this  segregation  Of  functions 
into  separate  areas  "to  the  extent 
practicable."  If  it  is  not  practicable  for 
a  small  institution  to  have  separate 
areas,  it  could  make  other  efforts  to 
satisfy  the  separation  of  functions 
between  deposit  taking  and  selling  of 
insurance. 

We  note  that  in  addition  to  these 
specific  responses  to  concerns 
expressed  with  reference  to  impact  on 
small  entities,  we  have  limited  the 
scope  of  the  rule  in  other  ways  to 
minimize  compliance  burdens.  The 
final  rule: 

•  Only  applies  to  retail  sales, 
solicitations,  advertisements,  or  offers  of 
insurance  products  or  annuities  to 
individuals  purchasing  for  personal, 
family,  or  household  use.  The  Agencies 
have  determined,  after  requesting 
comment  on  whether  to  also  include 
small  business  purchase,  not  to  broaden 
the  coverage. 

•  Does  not  apply  to  subsidiaries  of 
depository  institutions,  except  where 
the  subsidiaries  are  selling,  soliciting, 
advertising,  or  offering  insurance 
products  or  annuities  to  consumers  at 
an  office  of  a  savings  association  or  on 
behalf  of  a  savings  association.  OTS  is 
adopting  this  approach  even  though, 
under  section  47(a)(2)  of  FDIA,  OTS 
could  apply  the  requirements  to 
subsidiaries  if  it  determined  that  doing 
so  was  necessary  to  ensure  the 
consumer  protections  provided  by  the 
statute. 

•  Clarifies  the  scope  of  the  rule  and 
the  definition  of  "you"  to  apply  only  to 
transactions  conducted  by  tbe  person 
that  are  by,  at  an  office  of,  or  on  behalf 
of,  the  savings  association. 

•  Defines  "office"  narrowly  to 
include  only  premises  where  retail 
deposits  are  accepted  from  the  public. 

•  Clarifies  when  certain  disclosures 
must  be  provided,  including  that  a 
disclosure  such  as  "not  insured  by  any 
federal  agency"  is  not  to  be  given  where 
it  would  be  inacciuate  (as  in  the  case  of 
federally-insured  crop  insurance  or 
flood  insm-ance). 

•  Only  requires  the  anti-coercion 
disclosiu-e  to  be  made  once,  instead  of 
twice  per  transaction. 


•  Provides  flexibility  for  covered 
persons  to  use  a  variety  of  means  to 
provide  disclosures  that  are  readily 
understandable  and  call  attention  to  the 
information. 

•  Provides  that,  in  the  case  of 
telephone  sales,  the  duty  to  obtain  a 
consumer's  acknowledgment  of 
receiving  the  disclostues  may  be 
satisfied  by  an  oral  acknowledgment  of 
disclosures  combined  with  reasonable 
efforts  to  obtain  a  written 
acknowledgment. 

•  Does  not  require  disclosures  in 
advertisements  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  the  savings 
association. 

•  Provides  for  a  delayed  effective 
date,  requiring  compliance  by  April  1, 
2001,  to  permit  adequate  time  to  prepare 
disclosures  and  acknowledgment 
materials  and  train  staff. 

4.  Projected  R.oporting,  Recordkeeping 
and  Other  Compliance  Requirements 

While  the  scope  of  the  final  rule 
implementing  section  47  of  FDIA  is 
unique,  there  is  some  overlap  with 
certain  prior  guidance  and  Federal 
statutes  and  rules.  As  used  in  the 
Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Investment  Products 
(February  15,  1994)  ("Interagency 
Statement"),  the  term  "nondeposit 
investment  products"  includes  some 
products,  such  as  annuities,  that  are 
covered  by  section  47  of  FDIA  and  this 
final  rule.  The  Interagency  Statement 
provides,  among  other  things,  that 
institutions  should  disclose  to 
customers  that  such  products  are  not 
insured  by  the  FDIC  or  the  depository 
institution  and  are  subject  to  investment 
risk  including  possible  loss  of  principal. 
It  also  provides  that  institutions  should 
obtain  acknowledgments  from 
customers  verifying  that  they  have 
received  and  understand  the 
disclosures.  The  Interagency  Statement 
further  provides  that  retail  sales  or 
recommendations  of  nondeposit 
investment  products  should  be 
conducted  in  a  location  physically 
distinct  from  where  retail  deposits  are 
taken,  that  nondeposit  investment 
product  sales  personnel  should  receive 
adequate  training,  and  that  referral  fees 
should  be  limited. 

Other  federal  authorities  that  overlap 
with  the  final  nale  include  the  statutory 
prohibition  on  tying  arrangements  in 
section  5(q)  of  the  Home  Owmers'  Loan 
Act  (12  U.S.C.  1464(q)),  and  OTS's 
regulation  prohibiting  advertising  that  is 
inaccurate  or  makes  misrepresentations 
(12  CFR  563.27).  State  consumer 
protection  rules  also  may  apply  to  sales, 
solicitations,  advertisements,  and  offers 


of  insurance  products  or  annuities.  The 
final  rule  does  not  appear  to  conflict 
materially  with  the  hiteragency 
Statement  or  these  other  authorities. 

As  a  result  of  the  overlap  of  the  rule's 
requirements  with  the  provisions  of  the 
Interagency  Statement  and  other  federal 
authorities  discussed  above,  many 
savings  associations  and  other  persons 
may  already  be  partly  or  fully  prepared 
to  meet  the  requirements  of  die  final 
rule.  Persons  selling,  soliciting, 
advertising,  or  offering  insurance 
products  or  annuities  may  have  to  revise 
printed  materials  and  modify  Internet 
web  sites.  Compliance  with  other 
requfrements,  such  as  the  prohibition  on 
domestic  violence  discrimination,  will 
call  for  similar  types  of  resources  as  are 
used  to  comply  with  other  existing 
nondiscrimination  statutes  such  as  the 
Equal  Credit  Opportimity  Act,  15  U.S.C. 
1691-1691f,  and  the  Fair  Housing  Act, 
42  U.S.C.  3601  et  seq.  Covered  persons 
may  need  to  provide  further  training  or 
additional  persoiuiel,  including 
personnel  skilled  in  clerical,  computer, 
compliance,  and  legal  matters.  The 
delayed  effective  date  of  the  final  nde 
should  provide  adequate  time  for  the 
affected  parties  to  develop  revised 
materials  and  to  modify  web  sites,  as 
necessary.    • 

5.  Significant  Alternatives 

The -requirements  in  the  final  rule 
parallel  those  in  section  47  of  FDIA.  The 
final  rule  clarifies  the  statutory 
requirements  in  some  areas  and  restates 
the  requirements  in  a  more 
understandable  maimer  in  other  areas. 
The  final  rule  does  not  impose  any 
requirements  that  differ  substantially 
from  the  statute.  Since  the  requirements 
are  set  by  statute,  OTS  has  only  limited 
discretion  to  consider  alternatives.  To 
the  extent  that  OTS  does  have 
discretion,  it  has  exercised  that 
discretion  to  minimize  the  burden  as 
discussed  in  section  3  above. 

Congress  has  decided  that  "any 
depository  institution"  and  "any 
person"  that  is  engaged  in  retail  sales, 
solicitations,  advertising,  or  offers  of 
insurance  products  (or  annuities),  at  the 
office  or  on  behdf  of  a  depository 
institution,  must  comply  with  these 
disclosure  requirements.  The  G-L-B  Act 
does  not  expressly  authorize  OTS  to 
exempt  small  savings  associations, 
affiliates,  or  persons  from  these 
requirements.  OTS  does  not  interpret 
the  statute  to  permit  such  an  exemption. 

C.  Executive  Order  12866 

OCC:  The  OCC  has  determined  that 
this  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 


While  the  OCC's  cost  estimates  are 
necessarily  imprecise  because  the 
requirements  included  in  the  final  rule 
result  from  new  legislation,  under  the 
most  conservative  cost  scenarios  that 
the  OCC  can  develop  on  the  basis  of 
available  information,  the  impact  of  the 
final  rule  falls  well  short  of  the 
thresholds  established  by  the  Executive 
Order. 

OTS:  OTS  has  determined  that  this 
final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866.  The 
rule  follows  closely  the  requirements  of 
section  305  of  the  G-L-B  Act.  Since  the 
G-L-B  Act  establishes  the  minimum 
requirements  for  this  activity,  OTS  has 
little  discretion  to  propose  regulatory 
options  that  might  significantly  reduce 
costs  or  other  burdens.  OTS  believes 
that  the  impact  of  the  rule  would  not 
meet  the  thresholds  of  the  Executive 
Order,  and  consequently  0MB  review  is 
not  necessary. 

D.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  the 
rule.  However,  an  agency  is  not  required 
to  assess  the  effects  of  its  regulatory 
actions  on  the  private  sector  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law.  2  U.S.C.  1531.  Section  305(e)  of  die 
G-L-B  Act  imposes  the  requirements 
contained  in  the  final  rules  concerning 
domestic  violence  even  without  the 
issuance  of  regulations.  Sections  305(a)- 
(d)  of  the  G-L-B  Act  direct  the  Agencies 
to  issue  regulations  implementing 
disclosure  requirements  and 
requirements  to  segregate  the  areas  in 
which  insurance  activities  are 
conducted  from  the  areas  where 
deposits  are  routinely  accepted.  The 
burden  the  ndes  place  on  the  private 
sector  is  almost  entirely  attributable  to 
the  G-L-B  Act.  Therefore,  the  OCC  and 
OTS  have  determined  that  the  final 
rules  will  not  result  in  expenditures  by 
State,  local,  jmd  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  and  OTS  have  not 
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prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

E.  Executive  Order  13132 — Federalism 

OCC:  Executive  Order  13132  imposes 
certain  requirements  when  an  agency 
issues  a  regulation  that  has  federalism 
implications  or  that  preempts  State  law. 
Under  the  Executive  Order,  a  regulation 
has  federalism  implications  if  it  has 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  In  general,  the 
Executive  Order  requires  the  agency  to 
adhere  strictly  to  federal  constitutional 
principles  in  developing  rules  that  have 
federalism  implications;  provides 
guidance  about  an  agency's 
interpretation  of  statutes  that  authorize 
regulations  that  preempt  State  law;  and 
requires  consultation  with  State  officials 
before  the  agency  issues  a  final  rule  that 
has  federalism  implications  or  that 
preempts  State  law. 

This  final  rule  satisfies  the 
requirements  of  the  Executive  Order.  If 
an  agency  promulgates  a  regulation  that 
has  federalism  implications  and 
preempts  State  law,  the  Executive  Order 
imposes  upon  the  agency  requirements 
to  considt  with  State  and  local  officials; 
to  publish  a  "federalism  summary 
impact  statement,"  and  to  make  written 
comments  fi-om  State  and  local  officials 
available  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB). 

In  the  OCC's  opinion,  it  is  not  clear 
that  Executive  Order  13132  applies  to 
the  OCC's  rules  implementing  section 
305  of  the  G-L-B  Act  because  the 
statute  itself  directs  most  of  the 
significant  policy  choices  that  the 
Agencies  have  made — that  is,  the  statute 
expressly  prescribes  both  the 
substantive  content  and  the  preemptive 
effect  of  the  rules.  Moreover,  the  impact 
of  the  language  of  the  express 
preemption  provision  in  section  305  is 
to  preserve  State  laws,  subject  to  certain 
exceptions,  rather  than  to  preempt 
them.  Under  that  provision,  the 
insurance  customer  protections  in  the 
Agencies'  rules  generally  will  not  have 
preemptive  effect  in  a  State  where  the 
State  has  in  effect  statutes,  rules, 
regulations,  orders,  or  interpretations 
that  are  inconsistent  with  or  contrary  to 
the  regulations  prescribed  by  the 
Agencies  unless  a  provision  in  the 
Agencies'  nries  affords  greater 
protection  to  customers  than  is  afforded 
by  a  comparable  State  law.  Section  305 
prescribes  a  process  for  the  Agencies  to 
use  in  order  to  determine  jointly 
whether  a  provision  in  the  Agencies' 


regulations  satisfies  this  "greater 
protection"  standard.  If  the  Agencies 
make  that  joint  determination,  and 
provide  written  notice  to  the  affected 
State  that  its  law  is  preempted,  then  that 
provision  of  State  law  will  be 
preempted  lualess,  within  3  years  after 
the  date  that  the  Agencies  issue  the 
written  notice,  the  State  adopts 
legislation  that  overrides  the 
preemption. 

As  we  indicated  in  the 
Supplementary  Information  that 
accompanied  the  proposal,  the 
federalism  implications  and  the 
preemptive  effect  of  the  OCC's  rules 
implementing  section  305  depend,  in 
the  first  instance,  on  how  the  Agencies' 
final  rules  compare  with  a  particular 
State's  laws  and,  ultimately,  on  whether 
a  State  adopts  the  "opt-out"  legislation 
that  section  305  permits. 

Separately,  section  305  of  the  G-L-B 
Act  requires  the  Agencies  to  consult 
with  State  insurance  regulators  before 
issuing  final  implementing  regulations. 
As  described  elsewhere  in  the 
Supplementary  Information,  the  OCC 
and  the  other  Agencies  have  consulted 
with  the  NAIC  in  preparing  this  final 
rule.  The  Agencies  have  provided  the 
OMB  a  copy  of  the  NAIC's  written 
comments  on  the  proposed  rule. 

GTS:  Executive  Oraer  13132  imposes 
certain  requirements  on  an  agency  when 
formulating  and  implementing  policies 
that  will  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent,  or  taking 
actions  that  preempt  state  law.  Section 
47(g)  of  FDIA,  12  U.S.C.  1831x,  as  added 
by  section  305  of  the  G-L-B  Act, 
provides  that  the  insurance  consumer 
protections  in  the  Agencies'  rules 
generally  will  not  apply  to  retail  sales 
practices,  solicitations,  advertising,  or 
offers  of  any  insiuance  product  or 
aimuity  to  a  consumer  by  any  savings 
association  or  any  person  that  is 
engaged  in  such  activities  at  an  office  of 
the  savings  association  or  on  behalf  of 
the  savings  association  in  a  State  where 
the  State  has  in  effect  statutes, 
regulations,  orders,  or  interpretations 
that  are  inconsistent  with  or  contrary  to 
the  provisions  of  the  federal  regulations. 
However,  if  the  federal  regulations 
afford  greater  protection  for  insurance 
consiuners  than  a  comparable  State  law, 
rule,  regulation,  order,  or  interpretation, 
the  State  provision  may  be  preempted 
by  the  Board,  the  OCC,  and  the  FDIC  in 
accordance  with  certain  specified 
procedures  described  in  greater  detail  in 
the  OCC's  statement  on  Executive  Order 
13132  above. 


OTS  has  determined  that  application 
of  these  statutorily-mandated  provisions 
will  have  federalism  implications  and 
may  result  in  the  preemption  of  state 
law.  Section  47(a)  of  FDIA  obligates 
OTS  to  issue  this  regulation  to 
implement  section  305  of  the  G-L-B 
Act,  which  includes  section  47(g)  of 
FDIA.  Consistent  with  section  47(a)(3) 
of  FDIA  and  section  6(c)  of  Executive 
Order  13132,  OTS  and  the  other 
Agencies  have  consulted  with  the 
National  Association  of  Insurance 
Commissioners  (NAIC),  as  indicated  in 
the  Supplementary  Information  above. 
As  noted  above,  the  Agencies 
considered  and  responded  to  the  NAIC's 
comments.  The  Agencies  also  provided 
an  advance  copy  of  the  final  rule  to  the 
NAIC  and  OTS  has  provided  an  advance 
copy  of  the  final  rule  to  the  Conference 
of  State  Bank  Supervisors.  The  Agencies 
expect  to  consult  with  the  NAIC  and 
State  insurance  regulators  as  decisions 
are  made  concerning  preemption  in 
particular  states. 

Solicitation  of  Comments  on  Use  of 
"Plain  Language" 

Section  722  of  the  G-L-B  Act  requires 
that  the  Federal  banking  Agencies  use 
"plain  language"  in  all  proposed  and 
final  rules  published  after  January  1, 
2000.  We  invited  youi  comments  on 
how  to  make  the  proposed  rules  easier 
to  understand.  We  received  no 
conunents  on  this  general  topic,  only  on 
ways  to  clarify  the  meaning  of  such 
terms  as  "covered  person."  We  did 
make  revisions  in  response  to  those 
specific  types  of  comments,  as 
discussed  above. 

List  of  Subjects 

12CFRPartl4 

Banks,  banking.  Insurance  consumer 
protection,  National  banks. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Insurance  consumer 
protection,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  343 

Banks,  banking,  consumer  protection, 
Insurance,  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  536 

Consumer  protection.  Insurance, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 


Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  OCC  amends  chapter  I  of 
tide  12  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  14  to 
read  as  follows: 

PART  14— CONSUMER  PROTECTION 
IN  SALES  OF  INSURANCE 

Sec. 

14.10    Purpose  and  scope. 

14.20    Definitions. 

14.30    Prohibited  practices. 

14.40    What  a  covered  person  must  disclose. 

14.50    Where  insurance  activities  may  take 

place. 
14.60    Qualification  and  licensing 

requirements  for  insurance  sales 

personnel. 
Appendix  A  to  Part  14 — Consumer  Grievance 

Process 

Authority:  12  U.S.C.  1  et  seq.,  24(Seventh), 
92,  g3a,  1818,  and  ISSlx. 

§  1 4. 1 0    Purpose  and  scope. 

(a)  General  rule.  This  part  establishes 
consmner  protections  in  connection 
with  retail  sales  practices,  solicitations, 
advertising,  or  offers  of  any  insurance 
product  or  annuity  to  a  consmner  by: 

(1)  Any  national  bank;  or 

(2)  Any  other  person  that  is  engaged 
in  such  activities  at  an  office  of  the  bank 
or  on  behalf  of  the  bank. 

(b)  Application  to  operating 
subsidiaries.  For  piuposes  of  §  5.34(e)(3) 
of  this  chapter,  an  operating  subsidiary 
is  subject  to  this  part  only  to  the  extent 
that  it  sells,  solicits,  advertises,  or  offers 
insurance  products  or  annuities  at  an 
office  of  a  bank  or  on  behalf  of  a  bank. 

§14.20    Definitions. 

As  used  in  this  part: 

(a)  Affiliate  means  a  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

(b)  Bank  means  a  national  bank  or  a 
Federal  branch,  or  agency  of  a  foreign 
bank  as  defined  in  section  1  of  the 
International  Banking  Act  of  1978  (12 
U.S.C.  3101,  et  seq.) 

(c)  Company  means  any  corporation, 
partnership,  business  trust,  association 
or  similar  organization,  or  any  other 
trust  (unless  by  its  terms  the  trust  must 
terminate  within  twenty-five  years  or 
not  later  than  twenty-one  years  and  ten 
months  after  the  death  of  individuals 
living  on  the  effective  date  of  the  trust). 
It  does  not  include  any  corporation  the 
majority  of  the  shares  of  which  are 
owned  by  the  United  States  or  by  any 
State,  or  a  qualified  family  partnership, 
as  defined  in  section  2(o)(10)  of  the 


Bank  Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1841(o)(10)). 

(d)  Consumer  means  an  individual 
who  piu'chases,  applies  to  purchase,  or 
is  solicited  to  piuchase  from  a  covered 
person  insuremce  products  or  annuities 
primarily  for  personal,  family,  or 
household  piuposes. 

(e)  Control  of  a  company  has  the  same 
meaning  as  in  section  3(w)(5)  of  the 
Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1813(w)(5)). 

(f)(1)  Covered  person  means: 

(i)  A  bank;  or 

(ii)  Any  other  person  only  when  the 
person  sells,  solicits,  advertises,  or 
offers  an  insurance  product  or  annuity 
to  a  consmner  at  an  office  of  the  bank 
or  on  behalf  of  a  bank. 

(2)  For  purposes  of  this  definition, 
activities  on  behalf  of  a  bank  include 
activities  where  a  person,  whether  at  an 
office  of  the  bank  or  at  another  location 
sells,  solicits,  advertises,  or  offers  an 
insurance  product  or  annuity  and  at 
least  one  of  the  following  applies: 

(i)  The  person  represents  to  a 
consumer  that  the  sale,  solicitation, 
advertisement,  or  offer  of  any  insurance 
product  or  annuity  is  by  or  on  behalf  of 
the  bank; 

(ii)  The  bank  refers  a  consumer  to  a 
seller  of  insurance  products  or  annuities 
and  the  bank  has  a  contractual 
arrangement  to  receive  commissions  or 
fees  derived  from  a  sale  of  an  insurance 
product  or  annuity  resulting  from  that 
referral;  or 

(iii)  Documents  evidencing  the  sale, 
solicitation,  advertising,  or  offer  of  an 
insurance  product  or  aimuity  identify  or 
refer  to  the  bank. 

(g)  Domestic  violence  means  the 
occurrence  of  one  or  more  of  the 
following  acts  by  a  current  or  former 
family  member,  household  member, 
intimate  partner,  or  caretaker: 

(1)  Attempting  to  cause  or  causing  or 
threatening  another  person  physical 
harm,  severe  emotional  distress, 
psychological  trauma,  rape,  or  sexual 
assault; 

(2)  Engaging  in  a  course  of  conduct  or 
repeatedly  conunitting  acts  toward 
another  person,  including  following  the 
person  without  proper  authority,  under 
circiunstances  that  place  the  person  in 
reasonable  fear  of  bodily  injury  or 
physical  harm; 

(3)  Subjecting  another  person  to  false 
imprisonment;  or 

(4)  Attempting  to  cause  or  causing 
damage  to  property  so  as  to  intimidate 
or  attempt  to  control  the  behavior  of 
another  person. 

(h)  Electronic  media  includes  any 
means  for  transmitting  messages 
electronically  between  a  covered  person 
and  a  consumer  in  a  format  that  allows 


visual  text  to  be  displayed  on 
equipment,  for  example,  a  personal 
computer  monitor. 

(i)  Office  means  the  premises  of  a 
bank  where  retail  deposits  are  accepted 
from  the  public. 

(j)  Subsidiary  has  the  same  meaning 
as  in  section  3(w)(4)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(w)(4)). 

§14.30    Prohibited  practices. 

(a)  Anticoercion  and  antitying  rules.  A 
covered  person  may  not  engage  in  any 
practice  that  would  lead  a  consmner  to 
believe  that  an  extension  of  credit,  in 
violation  of  section  106(b)  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  (12  U.S.C.  1972),  is  conditional 
upon  either: 

(1)  The  purchase  of  an  insurance 
product  or  annuity  from  the  bank  or  any 
of  its  affiliates;  or 

(2)  An  agreement  by  the  consumer  not 
to  obtain,  or  a  prohibition  on  the 
consumer  from  obtaining,  an  insiuance 
product  or  aimuity  from  an  unaffiliated 
entity. 

(b)  Prohibition  on  misrepresentations 
generally.  A  covered  person  may  not 
engage  in  any  practice  or  use  any 
advertisement  at  any  office  of,  or  on 
behalf  of,  the  bank  or  a  subsidiary  of  the 
bank  that  could  mislead  any  person  or 
otherwise  cause  a  reasonable  person  to 
reach  an  erroneous  belief  with  respect 
to: 

(1)  The  fact  that  an  insurance  product 
or  annuity  sold  or  offered  for  sale  by  a 
covered  person  or  any  subsidiary  of  the 
bank  is  not  backed  by  the  Federal 
government  or  the  bank,  or  the  fact  that 
the  insurance  product  or  annuity  is  not 
insured  by  the  Federal  Deposit 
Insurance  Corporation; 

(2)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  investment  risk, 
the  fact  that  there  is  an  investment  risk, 
including  the  potential  that  principal 
may  be  lost  and  that  the  product  may 
decline  in  value;  or 

(3)  In  the  case  of  a  bank  or  subsidiary 
of  the  bank  at  which  instuance  products 
or  annuities  are  sold  or  offered  for  sale, 
the  fact  that: 

(i)  The  approval  of  an  extension  of 
credit  to  a  consumer  by  the  bank  or 
subsidiary  may  not  be  conditioned  on 
the  purchase  of  an  insurance  product  or 
annuity  by  the  consumer  from  the  bank 
or  a  subsidiary  of  the  bank;  and 

(ii)  The  consumer  is  free  to  purchase 
the  insurance  product  or  aimuity  from 
another  somx:e. 

(c)  Prohibition  on  domestic  violence 
discrimination.  A  covered  person  may 
not  sell  or  offer  for  sale,  as  principal, 
agent,  or  broker,  any  life  or  health 
insurance  product  if  the  status  of  the 
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applicant  or  insured  as  a  victim  of 
domestic  violence  or  as  a  provider  of 
services  to  victims  of  domestic  violence 
is  considered  as  a  criterion  in  any 
decision  with  regard  to  insurance 
underwriting,  pricing,  renewal,  or  scope 
of  coverage  of  such  product,  or  with 
regard  to  the  payment  of  insurance 
claims  on  such  product,  except  as 
required  or  expressly  permitted  under 
State  law. 

§  1 4.40    What  a  covered  person  must 
disclose. 

(a)  Insurance  disclosures.  In 
connection  with  the  initial  purchase  of 
an  insurance  product  or  annuity  by  a 
consumer  from  a  covered  person,  a 
covered  person  must  disclose  to  the 
consumer,  except  to  the  extent  the 
disclosure  would  not  be  accurate,  that: 

(1)  The  insurance  product  or  annuity 
is  not  a  deposit  or  other  obligation  of, 

or  guaranteed  by,  the  bank  or  an  affiliate 
of  the  bank; 

(2)  The  insiu^nce  product  or  annuity 
is  not  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  or  any 
other  agency  of  the  United  States,  the 
bank,  or  (if  applicable)  an  affiliate  of  the 
bank;  and 

(3)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  an  investment 
risk,  there  is  investment  risk  associated 
with  the  product,  including  the  possible 
loss  of  value. 

(b)  Credit  disclosure.  In  the  case  of  an 
application  for  credit  in  connection 
with  which  an  insurance  product  or 
annuity  is  solicited,  offered,  or  sold,  a 
covered  person  must  disclose  that  the 
bank  may  not  condition  an  extension  of 
credit  on  either: 

(1)  The  consumer's  purchase  of  an 
insurance  product  or  annuity  from  the 
bank  or  any  of  its  affiliates;  or 

(2)  The  consumer's  agreement  not  to 
obtain,  or  a  prohibition  on  the  consumer 
from  obtaining,  an  insurance  product  or 
annuity  from  an  imaffiliated  entity. 

(c)  Timing  and  method  of  disclosures. 
(1)  In  general.  The  disclosures  required 
by  paragraph  (a)  of  this  section  must  be 
provided  orally  and  in  writing  before 
the  completion  of  the  initial  sale  of  an 
insurance  product  or  annuity  to  a 
consvuner.  The  disclosiire  required  by 
paragraph  (b)  of  this  section  must  be 
made  orally  and  in  writing  at  the  time 
the  consumer  applies  for  an  extension  of 
credit  in  connection  with  which  an 
insurance  product  or  annuity  is 
solicited,  offered,  or  sold. 

(2)  Exception  for  transactions  by  mail. 
If  a  sale  of  an  insurance  product  or 
aimuity  is  conducted  by  mail,  a  covered 
person  is  not  required  to  make  the  oral 
disclosures  required  by  paragraph  (a)  of 
this  section.  If  a  covered  person  takes  an 


application  for  credit  by  mail,  the 
covered  person  is  not  required  to  make 
the  oral  disclosure  required  by 
paragraph  (b). 

(3)  Exception  for  transactions  by 
telephone.  If  a  sale  of  an  insurance 
product  or  annuity  is  conducted  by 
telephone,  a  covered  person  may 
provide  the  written  disclosures  required 
by  paragraph  (a)  of  this  section  by  mail 
within  3  business  days  beginning  on  the 
first  business  day  after  the  sale, 
excluding  Sundays  and  the  legal  public 
holidays  specified  in  5  U.S.C.  6103(a).  If 
a  covered  person  takes  an  application 
for  credit  by  telephone,  the  covered 
person  may  provide  the  written 
disclosure  required  by  paragraph  (b)  of 
this  section  by  mail,  provided  the 
covered  person  mails  it  to  the  consumer 
within  three  days  beginning  the  first 
business  day  after  the  application  is 
taken,  excluding  Sundays  and  the  legal 
public  holidays  specified  in  5  U.S.C. 
6103(a). 

(4)  Electronic  form  of  disclosures,  (i) 
Subject  to  the  requirements  of  section 
101(c)  of  the  Electronic  Signatiu^s  in 
Global  and  National  Commerce  Act  (12 
U.S.C.  7001(c)),  a  covered  person  may 
provide  the  written  disclosures  required 
by  paragraph  (a)  and  (b)  of  this  section 
through  electronic  media  instead  of  on 
paper,  if  the  consumer  affirmatively 
consents  to  receiving  the  disclosures 
electronically  and  if  the  disclosiues  are 
provided  in  a  format  that  the  consumer 
may  retain  or  obtain  later,  for  example, 
by  printing  or  storing  electronically 
(such  as  by  downloading). 

(ii)  Any  disclosures  required  by 
paragraphs  (a)  or  (b)  of  this  section  that 
are  provided  by  electronic  media  are  not 
required  to  be  provided  orally. 

(5)  Disclosures  must  be  readily 
understandable.  The  disclosiu^es 
provided  shall  be  conspicuous,  simple, 
direct,  readily  understandable,  and     . 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
provided.  For  instance,  a  covered 
person  may  use  the  following 
disclosures  in  visual  media;  such  as 
television  broadcasting,  ATM  screens, 
billboards,  signs,  posters  and  written 
advertisements  and  promotional 
materials,  as  appropriate  and  consistent 
with  paragraphs  (a)  and  (b)  of  this 
section: 

•  NOT  A  DEPOSIT 

•  NOT  FDIC-INSURED 

•  NOT  INSURED  BY  ANY  FEDERAL 
GOVERNMENT  AGENCY 

•  NOT  GUARANTEED  BY  THE  BANK  [OR 
SAVINGS  ASSOCIATION) 

•  MAY  GO  DOWN  IN  VALUE 

(6)  Disclosures  must  be  meaningful. 
(i)  A  covered  person  must  provide  the 
disclosures  required  by  paragraphs  (a) 


and  (b)  of  this  section  in  a  meaningful 
form.  Examples  of  the  types  of  methods 
that  could  call  attention  to  the  nature 
and  significance  of  the  information 
provided  include: 

(A)  A  plain-language  heading  to  call 
attention  to  the  disclosures; 

(B)  A  typeface  and  type  size  that  are 
easy  to  read; 

(C)  Wide  margins  and  ample  line 
spacing; 

(D)  Boldface  or  italics  for  key  words; 
and 

(E)  Distinctive  type  style,  and  graphic 
devices,  such  as  shading  or  sidebars, 
when  the  disclosures  are  combined  with 
other  information. 

(ii)  A  covered  person  has  not 
provided  the  disclosures  in  a 
meaningful  form  if  the  covered  person 
merely  states  to  the  consiuner  that  the 
required  disclosures  are  available  in 
printed  material,  but  does  not  provide 
the  printed  material  when  required  and 
does  not  orally  disclose  the  information 
to  the  consumer  when  required. 

(iii)  With  respect  to  those  disclosines 
made  through  electronic  media  for 
which  paper  or  oral  disclosiu-es  are  not 
required,  the  disclosures  are  not 
meaningfully  provided  if  the  consumer 
may  bypass  the  visual  text  of  the 
disclosures  before  purchasing  an 
insurance  product  or  annuity. 

(7)  Consumer  acknowledgment.  A 
covered  person  must  obtain  from  the 
consumer,  at  the  time  a  consumer 
receives  the  disclosures  required  under 
paragraphs  (a)  or  (b)  of  this  section,  or 
at  the  time  of  the  initial  purchase  by  the 
consumer  of  an  insurance  product  or 
annuity,  a  written  acknowledgment  by 
the  consiuner  that  the  consumer 
received  the  disclosures.  A  covered 
person  may  permit  a  consumer  to 
acknowledge  receipt  of  the  disclosures 
electronically  or  in  paper  form.  If  the 
disclosvues  required  under  paragraphs 
(a)  or  (b)  of  this  section  are  provided  in 
connection  with  a  transaction  that  is 
conducted  by  telephone,  a  covered 
person  must: 

(i)  Obtain  an  oral  acknowledgment  of 
receipt  of  the  disclosmes  and  maintain 
sufficient  dociunentation  to  show  that 
the  acknowledgment  was  given;  and 

(ii)  Make  reasonable  efforts  to  obtain 
a  written  acknowledgment  from  the 
consumer. 

(d)  Advertisements  and  other 
promotional  material  for  insurance 
products  or  annuities.  The  disclosiu«s 
described  in  paragraph  (a)  of  this 
section  are  required  in  advertisements 
and  promotional  material  for  insurance 
products  or  annuities  unless  the 
advertisements  and  promotional 
materials  are  of  a  general  nature 


describing  or  listing  the  services  or 
products  offered  by  the  bank. 

§  14.50    Where  insurance  activities  may 
take  place. 

(a)  General  rule.  A  bank  myst,  to  the 
extent  practicable,  keep  the  area  where 
the  bank  conducts  transactions 
involving  insurance  products  or 
annuities  physically  segregated  from 
areas  where  retail  deposits  are  routinely 
accepted  from  the  general  public, 
identify  the  areas  where  insurance 
product  or  annuity  sales  activities 
occur,  and  clearly  delineate  and 
distinguish  those  areas  from  the  areas 
where  the  bank's  retail  deposit-taking 
activities  occur. 

(b)  Referrals.  Any  person  who  accepts 
deposits  from  the  public  in  an  area 
where  such  transactions  are  routinely 
conducted  in  the  bank  may  refer  a 
consumer  who  seeks  to  purchase  an 
insurance  product  or  annuity  to  a 
qualified  person  who  sells  that  product 
only  if  the  person  making  the  referral 
receives  no  more  than  a  one-time, 
nominal  fee  of  a  fixed  dollar  amount  for 
each  referral  that  does  not  depend  on 
whether  the  referral  results  in  a 
transaction. 

§  14.60    Qualification  and  licensing 
requirements  for  insurance  sales 
personnel. 

A  bank  may  not  permit  any  person  to 
sell  or  offer  for  sale  any  insurance 
product  or  annuity  in  any  part  of  its 
office  or  on  its  behalf,  unless  the  person 
is  at  all  times  appropriately  qualified 
and  licensed  under  applicable  State 
insurance  licensing  standards  with 
regard  to  the  specific  products  being 
sold  or  recommended. 

Appendix  A  to  Part  14 — Consumer 
Grievance  Process 

Any  consumer  who  believes  that  any  bank 
or  any  other  person  selling,  soliciting, 
advertising,  or  offering  insurance  products  or 
annuities  to  the  consumer  at  an  office  of  the 
bank  or  on  behalf  of  the  bank  has  violated  the 
requirements  of  this  part  should  contact  the 
Customer  Assistance  Group,  Office  of  the 
Comptroller  of  the  Currehcy,  (800)  613-6743, 
1.301  McKinnev  Street,  Suite  3710,  Houston, 
Texas  7701&-3031. 

Dated:  November  17,  2000. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Board  of  Governors  of  the  Federal 
Reserve  System 

12  CFR  Chapter  II 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Board  amends  part  208, 
chapter  II,  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  92a,  93a, 
248(a),  248(c),  321-338a.  371d,  461.  481-486, 
601,  611,  1814,  1816,  1818.  1820(d)(9). 
1823(j),  1828(o),  1831,  18310.  1831p-l, 
1831r-l,  1831W,  1831x.  1835a,  1882,  2901- 
2907,  3105,  3310,  3331-3351,  and  3906- 
3909;  15  U.S.C.  78b,  781(b),  781(g),  78l(i), 
78o-4(c)(5),  78q.  78q-l,  and  78w;  31  U.S.C. 
5318,  42  U.S.C.  4012a,  4104a,  4104b,  4106, 
and  4128. 

Subpart  H  [Redesignated  as  Subpart  I] 

2.  The  existing  subpart  H — 
Interpretations  is  redesignated  as 
subpart  I. 

3.  A  new  subpart  H  is  added  to  read 
as  follows: 

Subpart  H — Consumer  Protection  In 
SalM  of  Insurance 

Sec. 

208.81  Purpose  and  scope. 

208.82  Definitions  for  purposes  of  this 
subpart. 

208.83  Prohibited  practices. 

208.84  What  you  must  disclose. 

208.85  Where  insurance  activities  may  take 
place. 

208.86  Qualification  and  licensing 
requirements  for  insurance  sales 
personnel. 

Appendix  A  to  Subpart  H — Consumer 
Grievance  Process 

§208.81     Purpose  and  scope. 

This  subpart  establishes  consiuner 
protections  in  connection  with  retail 
sales  practices,  solicitations, 
advertising,  or  offers  of  any  insiuance 
product  or  annuity  to  a  consumer  by: 

(a)  Any  state  member  bank;  or 

(b)  Any  other  person  that  is  engaged 
in  such  activities  at  an  office  of  the  bank 
or  on  behalf  of  the  bank. 

§  208.82     Definitions  for  purposes  of  this 
subpart 

As  used  in  this  subpart: 

(a)  Affiliate  means  a  company  that 
controls,  is  controlled  by,  or  is  imder 
common  control  with  another  company. 

(b)  Bank  means  a  state  member  bank. 

(c)  Company  means  any  corporation, 
partnership,  business  trust,  association 
or  similar  organization,  or  any  other 
trust  (tudess  by  its  terms  the  trust  must 
terminate  within  twenty-five  years  or 
not  later  than  twenty-one  years  and  ten 
months  after  the  death  of  individuals 
living  on  the  effective  date  of  the  trust). 
It  does  not  include  any  corporation  the 
majority  of  the  shares  of  which  are 
owned  by  the  United  States  or  by  any 


State,  or  a  qualified  family  partnership, 
as  defined  in  section  2(o)(10)  of  the 
Bank  Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1841(o)(10)). 

(d)  Consumer  means  an  individual 
who  piuchases,  applies  to  purchase,  or 
is  solicited  to  purchase  from  you 
insurance  products  or  aimuities 
primarily  for  personal,  family,  or 
household  purposes. 

(e)  Control  of  a  company  has  the  same 
meaning  as  in  section  3(w)(5)  of  the 
Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1813(w)(5)). 

(f)  Domestic  violence  means  the 
occurrence  of  one  or  more  of  the 
following  acts  by  a  ciurent  or  former 
family  member,  household  member, 
intimate  partner,  or  caretaker: 

(1)  Attempting  to  cause  or  causing  or 
threatening  another  person  physical 
harm,  severe  emotional  distress, 
psychological  trauma,  rape,  or  sexual 
assault; 

(2)  Engaging  in  a  course  of  conduct  or 
repeatedly  committing  acts  toward 
another  person,  including  following  the 
person  without  proper  authority,  under 
circumstances  that  place  the  person  in 
reasonable  fear  of  bodily  injury  or 
physical  harm; 

(3)  Subjecting  another  person  to  false 
imprisonment;  or 

(4)  Attempting  to  cause  or  causing 
damage  to  property  so  as  to  intimidate 
or  attempt  to  control  the  behavior  of 
another  person. 

(g)  Electronic  media  includes  any 
means  for  transmitting  messages 
electronically  between  you  and  a 
consumer  in  a  format  that  allows  visual 
text  to  be  displayed  on  equipment,  for 
example,  a  personal  computer  monitor. 

(h)  Office  means  the  premises  of  a 
bank  where  retail  deposits  are  accepted 
from  the  public. 

(i)  Subsidiary  has  the  same  meaning 
as  in  section  3(w)(4)  of  the  Federal 
Deposit  Insiuance  Act  (12  U.S.C. 
1813(w)(4)). 

(j)(l)  you  means: 

(i)  A  bank;  or 

(ii)  Any  other  person  only  when  the 
person  sells,  solicits,  advertises,  or 
offers  an  insurance  product  or  annuity 
to  a  consiuner  at  an  office  of  the  bank 
or  on  behalf  of  a  bank. 

(2)  For  purposes  of  this  definition, 
activities  on  behalf  of  a  bank  include 
activities  where  a  person,  whether  at  im 
office  of  the  bank  or  at  another  location 
sells,  solicits,  advertises,  or  offers  an 
insurance  product  or  annuity  and  at 
least  one  of  the  following  applies: 

(i)  The  person  represents  to  a 
consumer  that  the  sale,  solicitation, 
advertisement,  or  offer  of  any  insurance 
product  or  annuity  is  by  or  on  behalf  of 
the  bank: 
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(ii)  If  the  bank  refers  a  consumer  to  a 
seller  of  insurance  products  or  annuities 
and  the  bank  has  a  contractual 
arrangement  to  receive  commissions  or 
fees  derived  from  the  sale  of  an 
insurance  product  or  annuity  resulting 
from  that  referral;  or 

(iii)  Documents  evidencing  the  sale, 
solicitation,  advertising,  or  offer  of  an 
insurance  product  or  annuity  identify  or 
refer  to  the  bank. 

§  208.83    Prohibited  practices. 

(a)  Anticoercion  and  antitying  rules. 
You  may  not  engage  in  any  practice  that 
would  lead  a  consumer  to  believe  that 
an  extension  of  credit,  in  violation  of 
section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972),  is  conditional  upon  either: 

(1)  The  purchase  of  an  insurance 
product  or  annuity  from  the  bank  or  any 
of  its  affiliates;  or 

(2)  An  agreement  by  the  consumer  not 
to  obtain,  or  a  prohibition  on  the 
consumer  from  obtaining,  an  insurance 
product  or  annuity  from  an  unaffiliated 
entity. 

(b)  Prohibition  on  misrepresentations 
generally.  You  may  not  engage  in  any 
practice  or  use  any  advertisement  at  any 
office  of,  or  on  behalf  of,  the  bank  or  a 
subsidiary  of  the  bank  that  could 
mislead  any  person  or  otherwise  cause 

a  reasonable  person  to  reach  an 
erroneous  belief  with  respect  to: 

(1)  The  fact  that  an  insurance  product 
or  annuity  sold  or  offered  for  sale  by 
you  or  any  subsidiary  of  the  bank  is  not 
backed  by  the  Federal  government  or 
the  bank  or  the  fact  that  the  insm^nce 
product  or  annuity  is  not  insured  by  the 
Federal  Deposit  Insurance  Corporation; 

(2)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  investment  risk, 
the  fact  that  there  is  an  investment  risk, 
including  the  potential  that  principal 
may  be  lost  and  that  the  product  may 
decline  in  value;  or 

(3)  In  the  case  of  a  bank  or  subsidiary 
of  the  bank  at  which  insurance  products 
or  annuities  are  sold  or  offered  for  sale, 
the  fact  that: 

(i)  The  approval  of  an  extension  of 
credit  to  a  consumer  by  the  bank  or 
subsidiary  may  not  be  conditioned  on 
the  purchase  of  an  insurance  product  or 
annuity  by  the  consumer  from  the  bcuik 
or  a  subsidiary  of  the  bank;  and 

(ii)  The  consumer  is  free  to  purchase 
the  insurance  product  or  annuity  from 
another  source. 

(c)  Prohibition  on  domestic  violence 
discrimination.  You  may  not  sell  or 
offer  for  sale,  as  principal,  agent,  or 
broker,  any  life  or  health  insurance 
product  if  the  status  of  the  applicant  or 
insured  as  a  victim  of  domestic  violence 
or  as  a  provider  of  services  to  victims  of 


domestic  violence  is  considered  as  a 
criterion  in  any  decision  with  regard  to 
insiu^nce  imderwriting,  pricing, 
renewal,  or  scope  of  coverage  of  such 
product,  cfr  with  regard  to  the  payment 
of  insurance  claims  on  su(;h  product, 
except  as  required  or  expressly 
permitted  under  State  law. 

§  208.84    What  you  must  disclose. 

(a)  Insurance  disclosures.  In 
connection  with  the  initial  purchase  of 
an  insurance  product  or  annuity  by  a 
consumer  from  you,  you  must  disclose 
to  the  consumer,  except  to  the  extent  the 
disclosure  would  not  be  accurate,  that: 

(1)  The  insurance  product  or  aimuity 
is  not  a  deposit  or  other  obligation  of, 

or  guaranteed  by,  the  bank  or  an  affiliate 
of  the  bank; 

(2)  The  insurance  product  or  aimuity 
is  not  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  or  any 
other  agency  of  the  United  States,  the 
bank,  or  (if  applicable)  an  affiliate  of  the 
bank;  and 

(3)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  an  investment 
risk,  there  is  investment  risk  associated 
with  the  product,  including  the  possible 
loss  of  value. 

(b)  Credit  disclosure.  In  the  case  of  an 
application  for  credit  in  connection 
with  which  an  insurance  product  or 
annuity  is  solicited,  offered,  or  sold,  you 
must  disclose  that  the  bank  may  not 
condition  an  extension  of  credit  on 
either: 

(1)  The  consumer's  purchase  of  an 
insiu-ance  product  or  aimuity  from  the 
bank  or  any  of  its  affiliates;  or 

(2)  The  consumer's  agreement  not  to 
obtain,  or  a  prohibition  on  the  consumer 
from  obtaining,  an  insurance  product  or 
annuity  from  an  imaffiliated  entity. 

(c)  Timing  and  method  of  disclosures. 
(1)  In  general.  The  disclosures  required 
by  paragraph  (a)  of  this  section  must  be 
provided  orally  and  in  writing  before 
the  completion  of  the  initial  sale  of  an 
insurance  product  or  aimuity  to  a 
consumer.  The  disclosure  required  by 
paragraph  (b)  of  this  section  must  be 
made  orally  and  in  writing  at  the  time 
the  consumer  applies  for  an  extension  of 
credit  in  connection  with  which 
insurance  is  solicited,  offered,  or  sold. 

(2)  Exceptions  for  transactions  by 
mail.  If  a  sale  of  an  insurance  product 
or  annuity  is  conducted  by  mail,  you  are 
not  required  to  make  the  oral 
disclosures  required  by  paragraph  (a)  of 
this  section.  If  you  take  an  application 
for  credit  by  mail,  you  are  not  required 
to  make  the  oral  disclosure  required  by 
paragraph  (b)  of  this  section. 

(3)  Exception  for  transactions  by 
telephone.  If  a  sale  of  an  insurance 
product  or  annuity  is  conducted  by 


telephone,  you  may  provide  the  written 
disclosines  required  by  paragraph  (a)  of 
this  section  by  mail  within  3  business 
days  beginning  on  the  first  business  day 
after  the  sale,  excluding  Sundays  and 
the  legal  public  holidays  specified  in  5 
U.S.C  6103(a).  If  you  take  an  application 
for  such  credit  by  telephone,  you  may 
provide  the  written  disclosure  required 
by  paragraph  (b)  of  this  section  by  mail, 
provided  you  mail  it  to  the  consumer 
within  three  days  beginning  the  first 
business  day  after  the  application  is 
taken,  excluding  Sundays  and  the  legal 
public  holidays  specified  in  5  U.S.C. 
6103(a). 

(4)  Electronic  form  of  disclosures,  (i) 
Subject  to  the  requirements  of  section 
101(c)  of  the  Electronic  Signatures  in 
Global  and  National  Commerce  Act  (12 
U.S.C.  7001(c)),  you  may  provide  the 
written  disclosures  required  by 
paragraphs  (a)  and  (b)  of  this  section 
through  electronic  media  instead  of  on 
paper,  if  the  consumer  affirmatively 
consents  to  receiving  the  disclosures 
electronically  and  if  the  disclosures  are 
provided  in  a  format  that  the  consumer 
may  retain  or  obtain  later,  for  example, 
by  printing  or  storing  electronically 
(such  as  by  downloading). 

(ii)  Any  disclosures  required  by 
paragraphs  (a)  or  (b)  of  this  section  that 
are  provided  by  electronic  media  are  not 
required  to  be  provided  orally. 

(5)  Disclosures  must  be  readily 
understandable.  The  disclosures 
provided  shall  be  conspicuous,  simple, 
direct,  readily  understandable,  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
provided.  For  instance,  you  may  use  the 
following  disclosures,  in  visual  media, 
such  as  television  broadcasting,  ATM 
screens,  billboards,  signs,  posters  and 
written  advertisements  and  promotional 
materials,  as  appropriate  and  consistent 
with  paragraphs  (a)  and  (b)  of  this 
section: 

•  NOT  A  DEPOSIT 

•  NOT  FDIC-INSURED 

•  NOT  INSURED  BY  ANY  FEDERAL 
GOVERNMENT  AGENCY 

•  NOT  GUARANTEED  BY  THE  BANK 

•  MAY  GO  DOWN  IN  VALUE 

(6)  Disclosures  must  be  meaningful. 
(i)  You  must  provide  the  disclosures 
required  by  paragraphs  (a)  and  (b)  of 
this  section  in  a  meaningful  form. 
Examples  of  the  types  of  methods  that 
could  call  attention  to  the  nature  and 
significance  of  the  information  provided 
include: 

(A)  A  plain-language  heading  to  call 
attention  to  the  disclosures; 

(B)  A  typeface  and  type  size  that  are 
easy  to  read; 

(C)  Wide  margins  and  ample  line 
spacing; 


(D)  Boldface  or  italics  for  key  words; 
and 

(E)  Distinctive  type  size,  style,  and 
graphic  devices,  such  as  shading  or 
sidebars,  when  the  disclosures  are 
combined  with  other  information. 

(ii)  You  have  not  provided  the 
disclosures  in  a  meaningful  form  if  you 
merely  state  to  the  consumer  that  the 
required  disclosures  are  available  in 
printed  material,  but  you  do  not  provide 
the  printed  material  when  required  and 
do  not  orally  disclose  the  information  to 
the  consumer  when  required. 

(iii)  With  respect  to  tnose  disclosures 
made  through  electronic  media  for 
which  paper  or  oral  disclosures  are  not 
required,  the  disclosures  are  not 
meaningfully  provided  if  the  consumer 
may  bypass  the  visual  text  of  the 
disclosures  before  purchasing  an 
insxirance  product  or  annuity. 

(7)  Consumer  acknowledgment.  You 
must  obtain  from  the  consumer,  at  the 
time  a  consumer  receives  the 
disclosures  required  imder  paragraphs 
(a)  or  (b)  of  this  section,  or  at  the  time 
of  the  initial  purchase  by  the  consumer 
of  an  insurance  product  or  annuity,  a 
written  acknowledgment  by  the 
consumer  that  the  consumer  received 
the  disclosures.  You  may  permit  a 
consumer  to  acknowledge  receipt  of  the 
disclosures  electronically  or  in  paper 
form.  If  the  disclosiires  required  imder 
paragraphs  (a)  or  (b)  of  this  section  are 
provided  in  connection  with  a 
transaction  that  is  conducted  by 
telephone,  you  must: 

(i)  Obtain  an  oral  acknowledgment  of 
receipt  of  the  disclosures  and  maintain 
sufficient  documentation  to  show  that 
the  acknowledgment  was  given;  and 

(ii)  Make  reasonable  efforts  to  obtain 
a  written  acknowledgment  from  the 
consumer. 

(d)  Advertisements  and  other 
promotional  material  for  insurance 
products  or  annuities.  The  disclosures 
described  in  paragraph  (a)  of  this 
section  are  required  in  advertisements 
and  promotional  material  for  insurance 
products  or  annuities  unless  the 
advertisements  and  promotional 
materials  are  of  a  general  natiire 
describing  or  listing  the  services  or 
products  offered  by  the  bank. 

§  208.85    Where  insurance  activities  may 
take  place. 

(a)  General  rule.  A  bank  must,  to  the 
extent  practicable,  keep  the  area  where 
the  bank  conducts  transactions 
involving  insurance  products  or 
annuities  physically  segregated  from 
areas  where  retail  deposits  are  routinely 
accepted  from  the  general  public, 
identify  the  areas  where  insurance 
product  or  annuity  sales  activities 


occur,  and  clearly  delineate  and 
distingmsh  those  areas  from  the  areas 
where  the  bank's  retail  deposit-taking 
activities  occur. 

(b)  Referrals.  Any  person  who  accepts 
deposits  from  the  public  in  an  area 
where  such  transactions  are  routinely 
conducted  in  the  bank  may  refer  a 
consumer  who  seeks  to  purchase  an 
insurance  product  or  annuity  to  a 
qualified  person  who  sells  that  product 
only  if  the  person  making  the  referral 
receives  no  more  than  a  one-time, 
nominal  fee  of  a  fixed  dollar  amount  for 
each  referral  that  does  not  depend  on 
whether  the  referral  results  in  a 
transaction. 

§  208.86    Qualification  and  licensing 
requirements  for  insurance  sales 
personnel. 

A  bank  may  not  permit  any  person  to 
sell  or  offer  for  sale  any  insurance 
product  or  annuity  in  any  part  of  its 
office  or  on  its  behalf,  unless  the  person 
is  at  all  times  appropriately  qualified 
and  licensed  imder  applicable  State 
insurance  licensing  standards  with 
regard  to  the  specific  products  being 
sold  or  recommended. 

Appendix  A  to  Subpart  H — Consumer 
Grievance  Process 

Any  consumer  who  believes  that  any  bank 
or  any  other  person  selling,  soliciting, 
advertising,  or  offering  insurance  products  or 
annuities  to  the  consumer  at  an  office  of  the 
bank  or  on  behalf  of  the  bank  has  violated  the 
requirements  of  this  subpart  should  contact 
the  Consumer  Complaints  Section,  Division 
of  Consumer  and  Community  Affairs,  Board 
of  Governors  of  the  Federal  Reserve  System 
at  the  following  address:  20th  &  C  Streets, 
NW,  Washington,  D.C.  20551. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November,  21,  2000. 
Jennifer  ].  Johnson, 

Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 
12  CFR  Chapter  III 
Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Federal  Deposit  Insurance 
Corporation  amends  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  343  to  read  as 
follows: 

PART  343— CONSUMER  PROTECTION 
IN  SALES  OF  INSURANCE 

Sec. 

343.10  Purpose  and  scope. 

343.20  Definitions. 

343.30  Prohibited  practices. 

343.40  What  you  must  disclose. 

343.50  Where  insurance  activities  may  take 
place. 


343.60  Qualification  and  licensing 
requirements  for  insurance  sales 
personnel. 

Appendix  A  to  Part  343 — Consumer 
Grievance  Process 

Authority:  12  U.S.C.  1819  (Seventh  and 
Tenth);  12  U.S.C.  1831x. 

§  343. 1 0    Purpose  and  scope. 

This  part  establishes  consumer 
protections  in  connection  with  retail 
sales  practices,  solicitations, 
advertising,  or  offers  of  any  insurance 
product  or  annuity  to  a  consumer  by: 

(a)  Any  bank;  or 

(b)  Any  other  person  that  is  engaged 
in  such  activities  at  an  office  of  the  bank 
or  on  behalf  of  the  bank. 

§343.20    Definitions. 

As  used  in  this  part: 

(a)  Affiliate  means  a  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 

(b)  Bank  means  an  FDIC-insured, 
state-chartered  commercial  or  savings 
bank  that  is  not  a  member  of  the  Federal 
Reserve  System  and  for  which  the  FDIC 
is  the  appropriate  federal  banking 
agency  pursuant  to  section  3(q)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(q)). 

(c)  Company  means  any  corporation, 
partnership,  business  trust,  association 
or  similar  organization,  or  any  other 
trust  (unless  by  its  terms  the  trust  must 
terminate  within  twenty-five  years  or 
not  later  than  twenty-one  years  and  ten 
months  after  the  death  of  individuals 
living  on  the  effective  date  of  the  trust). 
It  does  not  include  any  corporation  the 
majority  of  the  shares  of  which  are 
owned  by  the  United  States  or  by  any 
State,  or  a  qualified  family  partnership, 
as  defined  in  section  2{o)(lO)  of  the 
Bank  Holding  Company  Act  of  1956,  as 
amended  (12  U.S.C.  1841(o)(10)). 

(d)  Consumer  means  an  individual 
who  purchases,  applies  to  purchase,  or 
is  solicited  to  purchase  from  you 
insurance  products  or  annuities 
primarily  for  personal,  family,  or 
household  purposes. 

(e)  Control  of  a  company  has  the  same 
meaning  as  in  section  3(w)(5)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(w)(5)). 

(f)  Domestic  violence  means  the 
occtirrence  of  one  or  more  of  the 
following  acts  by  a  current  or  former 
family  member,  household  member, 
intimate  partner,  or  caretaker: 

(1)  Attempting  to  cause  or  causing  or 
threatening  another  person  physical 
harm,  severe  emotional  distress, 
psychological  trauma,  rape,  or  sexual 
assault; 

(2)  Engaging  in  a  course  of  conduct  or 
repeatedly  committing  acts  toward 
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another  person,  including  following  the 
person  without  proper  authority,  under 
circumstances  that  place  the  person  in 
reasonable  fear  of  bodily  injury  or 
physical  harm: 

(3)  Subjecting  another  person  to  false 
imprisonment;  or 

(4)  Attempting  to  cause  or  causing 
damage  to  property  so  as  to  intimidate 
or  attempt  to  control  the  behavior  of 
another  person. 

(g)  Electronic  media  includes  any 
means  for  transmitting  messages 
electronically  between  you  and  a 
consumer  in  a  format  that  allows  visual 
text  to  be  displayed  on  equipment,  for 
example,  a  personal  computer  monitor. 

(h)  Office  means  the  premises  of  a 
bank  where  retail  deposits  are  accepted 
from  the  public. 

(i)  Subsidiary  has  the  same  meaning 
as  in  section  3(w)(4)  of  the  Federal 
Deposit  Insurance  Act  {12  U.S.C. 
1813(w)(4)). 

(j)  (1)  You  means: 

(i)  A  bank;  or 

(ii)  Any  other  person  only  when  the 
person  sells,  solicits,  advertises,  or 
offers  an  insurance  product  or  annuity 
to  a  consumer  at  an  office  of  the  bank 
or  on  behalf  of  a  bank. 

(2)  For  purposes  of  this  definition, 
activities  on  behalf  of  a  bank  include 
activities  where  a  person,  whether  at  an 
office  of  the  bank  or  at  another  location 
sells,  solicits,  advertises,  or  offers  an 
insurance  product  or  annuity  and  at 
least  one  of  the  following  applies: 

(i)  The  person  represents  to  a 
consumer  that  the  sale,  solicitation, 
advertisement,  or  offer  of  any  insurance 
product  or  annuity  is  by  or  on  behalf  of 
the  bank; 

(ii)  The  bank  refers  a  consumer  to  a 
seller  of  insurance  products  or  annuities 
and  the  bank  has  a  contractual 
arrangement  to  receive  commissions  or 
fees  derived  from  a  sale  of  an  insurance 
product  or  annuity  resulting  from  that 
referral;  or 

(iii)  Documents  evidencing  the  sale, 
solicitation,  advertising,  or  offer  of  an 
insiuance  product  or  annuity  identify  or 
refer  to  the  bank. 

§343.30    Prohibited  practices. 

(a)  Anticoercion  and  antitying  rules. 
You  may  not  engage  in  any  practice  that 
would  lead  a  consumer  to  believe  that 
an  extension  of  credit,  in  violation  of 
section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972),  is  conditional  upon  either: 

(1)  The  purchase  of  an  insurance 
product  or  annuity  from  the  bank  or  any 
of  its  affiliates;  or 

(2)  An  agreement  by  the  consumer  not 
to  obtain,  or  a  prohibition  on  the 
consumer  h-om  obtaining,  an  insurance 


product  or  aimuity  from  an  unaffiliated 
entity. 

(b)  Prohibition  on  misrepresentations 
generally.  You  may  not  engage  in  any 
practice  or  use  any  advertisement  at  any 
office  of,  or  on  behalf  of,  the  bank  or  a 
subsidiary  of  the  bank  that  could 
mislead  any  person  or  otherwise  cause 

a  reasonable  person  to  reach  an 
erroneous  belief  with  respect  to: 

(1)  The  fact  that  an  insurance  product 
or  annuity  sold  or  offered  for  sale  by 
you  or  any  subsidiary  of  the  bank  is  not 
backed  by  the  Federal  government  or 
the  bank,  or  the  fact  that  the  insurance 
product  or  annuity  is  not  insiu'ed  by  the 
Federal  Deposit  Insurance  Corporation; 

(2)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  investment  risk, 
the  fact  that  there  is  an  investment  risk, 
including  the  potential  that  principal 
may  be  lost  and  that  the  product  may 
decline  in  value;  or 

(3)  In  the  case  of  a  bank  or  subsidiary 
of  the  bank  at  which  insurance  products 
or  annuities  are  sold  or  offered  for  sale, 
the  fact  that: 

(i)  The  approval  of  an  extension  of 
credit  to  a  consumer  by  the  bank  or 
subsidiary  may  not  be  conditioned  on 
the  purchase  of  an  insurance  product  or 
annuity  by  the  consumer  from  the  bank 
or  a  subsidiary  of  the  bank;  and 

(ii)  The  consumer  is  free  to  purchase 
the  insurance  product  or  annuity  from 
another  source. 

(c)  Prohibition  on  domestic  violence 
discrimination.  You  may  not  sell  or 
offer  for  sale,  as  principal,  agent,  or 
broker,  any  life  or  health  insurance 
product  if  the  status  of  the  applicant  or 
insured  as  a  victim  of  domestic  violence 
or  as  a  provider  of  services  to  victims  of 
domestic  violence  is  considered  as  a 
criterion  in  any  decision  with  regard  to 
insurance  underwriting,  pricing, 
renewal,  or  scope  of  coverage  of  such 
product,  or  with  regard  to  the  payment 
of  insurance  claims  on  such  product, 
except  as  required  or  expressly 
permitted  under  State  law. 

§  343.40    What  you  must  disclose. 

(a)  Insurance  disclosures.  In 
connection  with  the  initial  piu^hase  of 
an  insurance  product  or  annuity  by  a 
consumer  from  you,  you  must  disclose 
to  the  consumer,  except  to  the  extent  the 
disclosure  would  not  be  accurate,  that: 

(1)  The  insurance  product  or  aimuity 
is  not  a  deposit  or  other  obligation  of, 
or  guaranteed  by,  the  bank  or  an  affiliate 
of  the  bank; 

(2)  The  insurance  product  or  annuity 
is  not  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  or  any 
other  agency  of  the  United  States,  the 
bank,  or  (if  applicable)  an  affiliate  of  the 
bank;  and 


(3)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  an  investment 
risk,  there  is  investment  risk  associated 
with  the  product,  including  the  possible 
loss  of  value. 

(b)  Credit  disclosure.  In  the  case  of  an 
application  for  credit  in  connection 
with  which  an  insurance  product  or 
annuity  is  solicited,  offered,  or  sold,  you 
must  disclose  that  the  bank  may  not 
condition  an  extension  of  credit  on 
either: 

(1)  The  consumer's  purchase  of  an 
insurance  product  or  annuity  from  the 
bank  or  any  of  its  affiliates;  or 

(2)  The  consumer's  agreement  not  to 
obtain,  or  a  prohibition  on  the  consumer 
from  obtaining,  an  insurance  product  or 
annuity  from  an  unaffiliated  entity. 

(c)  Timing  and  method  of  disclosures. 
(1)  In  general.  The  disclosures  required 
by  paragraph  (a)  of  this  section  must  be 
provided  orally  and  in  writing  before 
the  completion  of  the  initial  sale  of  an 
insurance  product  or  annuity  to  a 
consumer.  The  disclosvue  required  by 
paragraph  (b)  of  this  section  must  be 
made  orally  and  in  writing  at  the  time 
the  consumer  applies  for  em  extension  of 
credit  in  connection  with  which  an 
insurance  product  or  aimuity  is 
solicited,  offered,  or  sold. 

(2)  Exception  for  transactions  by  mail. 
If  a  sale  of  an  insurance  product  or 
aimuity  is  conducted  by  mail,  you  are 
not  required  to  make  the  oral 
disclosures  required  by  paragraph  (a)  of 
this  section.  If  you  take  an  application 
for  credit  by  mail,  you  are  not  required 
to  make  the  oral  disclosure  required  by 
paragraph  (b). 

(3)  Exception  for  transactions  by 
telephone.  If  a  sale  of  an  insurance 
product  or  annuity  is  conducted  by 
telephone,  you  may  provide  the  written 
disclosures  required  by  paragraph  (a)  of 
this  section  by  mail  within  3  business 
days  beginning  on  the  first  business  day 
after  the  sale,  excluding  Sundays  and 
the  legal  public  holidays  specified  in  5 
U.S.C.  6103(a).  If  you  take  an 
application  for  credit  by  telephone,  you 
may  provide  the  written  disclosure 
required  by  paragraph  (b)  of  this  section 
by  mail,  provided  you  mail  it  to  the 
consumer  within  three  days  beginning 
the  first  business  day  after  the 
application  is  taken,  excluding  Sundays 
and  the  legal  public  holidays  specified 
in  5  U.S.C.  6103(a). 

(4)  Electronic  form  of  disclosures,  (i) 
Subject  to  the  requirements  of  section 
101(c)  of  the  Electronic  Signatures  in 
Global  and  National  Commerce  Act  (12 
U.S.C.  7001(c)).  you  may  provide  the 
written  disclosures  required  by 
paragraph  (a)  and  (b)  of  this  section 
through  electronic  media  instead  of  on 
paper,  if  the  consumer  affirmatively 


consents  to  receiving  the  disclosures 
electronically  and  if  the  disclosures  are 
provided  in  a  format  that  the  consumer 
may  retain  or  obtain  later,  for  example, 
by  printing  or  storing  electronically 
(such  as  by  dowmloading). 

(ii)  Any  disclosure  required  by 
paragraphs  (a)  or  (b)  of  this  section  that 
is  provided  by  electronic  media  is  not 
required  to  be  provided  orally. 

(5)  Disclosures  must  be  readily 
understandable.  The  disclosures 
provided  shall  be  conspicuous,  simple, 
direct,  readily  understandable,  and 
designed  to  call  attention  to  the  nature 
and  significance  of  the  information 
provided.  For  instance,  you  may  use  the 
following  disclosures  in  visual  media, 
such  as  television  broadcasting,  ATM 
screens,  billboards,  signs,  posters  and 
written  advertisements  and  promotional 
materials,  as  appropriate  and  consistent 
with  paragraphs  (a)  and  (b)  of  this 
section: 

•  NOT  A  DEPOSIT 

•  NOT  FDIC-INSURED 

•  NOT  INSURED  BY  ANY  FEDERAL 
GOVERNMENT  AGENCY 

•  NOT  GUARANTEED  BY  THE  BANK 

•  MAY  GO  DOWN  IN  VALUE 

(6)  Disclosures  must  be  meaningful. 
(i)  You  must  provide  the  disclosiues 
required  by  paragraphs  (a)  and  (b)  of 
this  section  in  a  meaningful  form. 
Examples  of  the  types  of  methods  that 
could  call  attention  to  the  nature  and 
significance  of  the  ijiformation  provided 
include: 

(A)  A  plain-language  heading  to  call 
attention  to  the  disclosures; 

(B)  A  typeface  and  type  size  that  are 
easy  to  read; 

(C)  Wide  margins  and  ample  line 
spacing; 

(D)  Boldface  or  italics  for  key  words; 
and 

(E)  Distinctive  type  size,  style,  and 
graphic  devices,  such  as  shading  or 
sidebars,  when  the  disclosures  are 
combined  with  other  information. 

(ii)  You  have  not  provided  the 
disclosures  in  a  meaningful  form  if  you 
merely  state  to  the  consumer  that  the 
required  disclosures  are  available  in 
printed  material,  but  do  not  provide  the 
printed  material  when  required  and  do 
not  orally  disclose  the  information  to 
the  consumer  when  required. 

(iii)  With  respect  to  those  disclosures 
made  through  electronic  media  for 
which  paper  or  oral  disclosures  are  not 
required,  the  disclosures  are  not 
meaningfully  provided  if  the  consumer 
may  bypass  the  visual  text  of  the 
disclosures  before  purchasing  an 
insurance  product  or  annuity. 

[7]  Consumer  acknowledgment.  You 
must  obtain  from  the  consumer,  at  the 


time  a  consumer  receives  the 
disclosures  required  under  paragraphs 
(a)  or  (b)  of  this  section,  or  at  the  time 
of  the  initial  purchase  by  the  consumer 
of  an  insurance  product  or  annuity,  a 
wnritten  acknowledgment  by  the 
consumer  that  the  consumer  received 
the  disclosures.  You  may  permit  a 
consumer  to  acknowledge  receipt  of  the 
disclosures  electronically  or  in  paper 
form.  If  the  disclosures  required  under 
paragraphs  (a)  or  (b)  of  this  section  are 
provided  in  connection  with  a 
transaction  that  is  conducted  by 
telephone,  you  must: 

(i)  Obtain  an  oral  acknowledgment  of 
receipt  of  the  disclosures  and  maintain 
sufficient  documentation  to  show  that 
the  acknowledgment  was  given;  and 

(ii)  Make  reasonable  efforts  to  obtain 
a  written  acknowledgment  from  the 
consumer. 

(d)  Advertisements  and  other 
promotional  material  for  insurance 
products  or  annuities.  The  disclosures 
described  in  paragraph  (a)  of  this 
section  are  required  in  advertisements 
and  promotional  material  for  insurance 
products  or  annuities  unless  the 
advertisements  and  promotional 
materials  are  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  the  bank. 

§  343.50    Where  insurance  activities  may 
talce  place. 

(a)  General  rule.  A  bank  must,  to  the 
extent  practicable,  keep  the  area  where 
the  bank  conducts  transactions 
involving  insurance  products  or 
annuities  physically  segregated  from 
areas  where  retail  deposits  are  routinely 
accepted  from  the  general  public, 
identify  the  areas  where  insurance 
product  or  annuity  sales  activities 
occur,  and  clearly  delineate  and 
distinguish  those  areas  from  the  areas 
where  the  bank's  retail  deposit-taking 
activities  occur. 

(b)  Referrals.  Any  person  who  accepts 
deposits  from  the  public  in  an  area 
where  such  transactions  are  routinely 
conducted  in  the  bank  may  refer  a 
consumer  who  seeks  to  purchase  an 
insurance  product  or  annuity  to  a 
qualified  person  who  sells  that  product 
only  if  the  person  making  the  referral 
receives  no  more  than  a  one-time, 
nominal  fee  of  a  fixed  dollar  amount  for 
each  referral  that  does  not  depend  on 
whether  the  referral  results  in  a 
transaction. 

§  343.60    Qualification  and  licensing 
requirements  for  Insurance  sales 
personnel. 

A  bank  may  not  permit  any  person  to 
sell  or  offer  for  sale  any  insurance 
product  or  annuity  in  any  part  of  its 


office  or  on  its  behalf,  unless  the  person 
is  at  all  times  appropriately  qualified 
and  licensed  under  applicable  State 
insurance  licensing  standards  with 
regard  to  the  specific  products  being 
sold  or  recommended. 

Appendix  A  to  Part  343 — Consumer 
Grievance  Process 

Any  consumer  who  believes  that  any  ijank 
or  any  other  person  selling,  soliciting, 
advertising,  or  offering  insurance  products  or 
annuities  to  the  consumer  at  an  office  of  the 
bank  or  on  behalf  of  the  bank  has  violated  the 
requirements  of  this  part  should  contact  the 
Division  of  Compliance  and  Consumer 
Affairs.  Federal  Deposit  Insurance 
Corporation,  at  the  following  address:  550 
17th  Street,  NW.,  Washington.  DC  20429,  or 
telephone  202-942-3100  or  800-934-3342. 
or  e-mail  dcainternet@fdic.gov. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 

Dated  at  Washington.  DC,  this  21st  day  of 
November.  2000. 

Rotiert  E.  Feldman, 

Executive  Secretary. 

Office  ofThrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  OTS  amends  chapter  V  of 
title  12  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  536  to 
read  as  follows: 

PART  536— CONSUMER  PROTECTION 
IN  SALES  OF  INSURANCE 

Sec. 

536.10    Purpose  and  scope. 

536.20    Definitions. 

536.30     Prohibited  practices. 

536.40     What  you  must  disclose. 

536.50    Where  insurance  activities  may  take 

place. 
536.60    Qualification  and  licensing 

requirements  for  insurance  sales 

personnel. 
Appendix  A  to  Part  536 — Consumer 

Grievance  Process. 

Authority:  12  U.S.C.  1462a,  1463. 1464, 
1467a.  and  1831x. 

§  536.1 0    Purpose  and  scope. 

(a)  General  rule.  This  part  establishes 
consumer  protections  in  connection 
with  retail  sales  practices,  solicitations, 
advertising,  or  offers  of  any  insurance 
product  or  aimuity  to  a  consumer  by: 

(1)  Any  savings  association;  or 

(2)  Any  other  person  that  is  engaged 
in  such  activities  at  an  office  of  a 
savings  association  or  on  behalf  of  a 
savings  association. 

(b)  Application  to  operating 
subsidiaries.  For  purposes  of  §  559.3(h) 
of  this  chapter,  an  operating  subsidiary 
is  subject  to  this  part  only  to  the  extent 
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that  it  sells,  solicits,  advertises,  or  offers 
insurance  products  or  annuities  at  an 
office  of  a  savings  association  or  on 
behalf  of  a  savings  association. 

§536.20    Definitions. 

As  used  in  this  part: 

Affiliate  means  a  company  that 
controls,  is  controlled  by,  or  is  under 
conunon  control  with  another  company. 

Company  means  any  corporation, 
partnership,  business  trust,  association 
or  similar  organization,  or  any  other 
trust  {imless  by  its  terms  the  trust  must 
terminate  within  twenty-five  years  or 
not  later  than  twenty-one  years  and  ten 
months  after  the  death  of  individuals 
living  on  the  effective  date  of  the  trust). 
It  does  not  include  any  corporation  the 
majority  of  the  shares  of  which  are 
owned  by  the  United  States  or  by  any 
State,  or  a  qualified  family  partnership, 
as  defined  in  section  2(o)(10)  of  the 
Bank  Holding  Company  Act  of  1956,  as 
amended  {12  U.S.C.  1841(o)(10)). 

Consumer  means  an  individual  who 
purchases,  applies  to  purchase,  or  is 
solicited  to  purchase  from  a  covered 
person  insiu-ance  products  or  annuities 
primarily  for  personal,  family,  or 
household  purposes. 

Control  of  a  company  has  the  same 
meaning  as  in  section  3(w){5)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813{w)(5)). 

Domestic  violence  means  the 
occurrence  of  one  or  more  of  the 
following  acts  by  a  ciurent  or  former 
family  member,  household  member, 
intimate  partner,  or  caretaker: 

(1)  Attempting  to  cause  or  causing  or 
threatening  another  person  physical 
harm,  severe  emotional  distress, 
psychological  trauma,  rape,  or  sexual 
assault: 

(2)  Engaging  in  a  coiuse  of  conduct  or 
repeatedly  committing  acts  toward 
another  person,  including  following  the 
person  without  proper  authority,  under 
circumstances  that  place  the  person  in 
reasonable  fear  of  bodily  injiuy  or 
phvsical  harm; 

(3)  Subjecting  another  person  to  false 
imprisonment;  or 

(4)  Attempting  to  cause  or  causing 
damage  to  property  so  as  to  intimidate 
or  attempt  to  control  the  behavior  of 
another  person. 

Electronic  media  includes  any  means 
for  transmitting  messages  electronically 
between  a  covered  person  and  a 
consumer  in  a  format  that  allows  visual 
text  to  be  displayed  on  equipment,  for 
example,  a  personal  computer  monitor. 

Office  means  the  premises  of  a  savings 
association  where  retail  deposits  are 
accepted  from  the  public. 

Subsidiary  has  the  same  meaning  as 
in  section  3{w)(4)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(w){4,)). 


You  means: 

(1)  A  savings  association,  as  defined 
in  §  561.43  of  this  chapter;  or 

(2)  Any  other  person  only  when  the 
person  sells,  solicits,  advertises,  or 
offers  an  insiuance  product  or  annuity 
to  a  consumer  at  an  office  of  a  savings 
association,  or  on  behalf  of  a  savings 
association.  For  purposes  of  this 
definition,  activities  on  behalf  of  a 
savings  association  include  activities 
where  a  person,  whether  at  an  office  of 
the  savings  association  or  at  another 
location,  sells,  solicits,  advertises,  or 
offers  an  insiu^mce  product  or  annuity 
and  at  least  one  of  the  following  applies: 

(i)  The  person  represents  to  a 
consumer  that  the  sale,  solicitation, 
advertisement,  or  offer  of  any  insurance 
product  or  aimuity  is  by  or  on  behalf  of 
the  savings  association; 

(ii)  The  savings  association  refers  a 
consumer  to  a  seller  of  insurance 
products  and  annuities  and  the  savings 
association  has  a  contractual 
arrangement  to  receive  conunissions  or 
fees  derived  irom  a  sale  of  an  insm-ance 
product  or  annuity  resulting  from  that 
referral;  or 

(tii)  Documents  evidencing  the  sale, 
solicitation,  advertising,  or  offer  of  an 
insurance  product  or  annuity  identify  or 
refer  to  the  savings  association. 

§  536.30    Prohibited  practices. 

(a)  Anticoercion  and  antitying  rules. 
You  may  not  engage  in  any  practice  that 
would  lead  a  consumer  to  believe  that 
an  extension  of  credit,  in  violation  of 
section  5(q)  of  the  Home  Owners'  Loan 
Act  (12  U.S.C.  1464(q)),  is  conditional 
upon  either: 

(1)  The  purchase  of  an  insiu-ance 
product  or  annuity  from  a  savings 
association  or  any  of  its  affiliates;  or 

(2)  An  agreement  by  the  consumer  not 
to  obtain,  or  a  prohibition  on  the 
consumer  from  obtaining,  an  insurance 
product  or  annuity  from  an  imaffiliated 
entity. 

(b)  Prohibition  on  misrepresentations 
generally.  You  may  not  engage  in  any 
practice  or  use  any  advertisement  at  any 
office  of,  or  on  behalf  of,  a  savings 
association  or  a  subsidiary  of  a  savings 
association  that  could  mislead  any 
person  or  otherwise  cause  a  reasonable 
person  to  reach  an  erroneous  belief  with 
respect  to: 

(1)  The  fact  that  an  insurance  product 
or  annuity  you  or  any  subsidiary  of  a 
savings  association  sell  or  offer  for  sale 
is  not  backed  by  the  Federal  government 
or  a  savings  association,  or  the  fact  that 
the  insurance  product  or  annuity  is  not 
insured  by  the  Federal  Deposit 
Insm-ance  Corporation; 

(2)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  investment  risk, 


the  fact  that  there  is  an  investment  risk, 
including  the  potential  that  principal 
may  be  lost  and  that  the  product  may 
decline  in  value;  or 

(3)  In  the  case  of  a  savings  association 
or  Subsidiary  of  a  savings  association  at 
which  insurance  products  or  annuities 
are  sold  or  offered  for  sale,  the  fact  that: 

(i)  The  approval  of  an  extension  of 
credit  to  a  consumer  by  the  savings 
association  or  subsidiary  may  not  be 
conditioned  on  the  purchase  of  an 
insurance  product  or  annuity  by  the 
consiuner  from  the  savings  association 
or  a  subsidiary  of  a  savings  association; 
and 

(ii)  The  consumer  is  free  to  piuchase 
the  insiuance  product  or  annuity  from 
another  source. 

(c)  Prohibition  on  domestic  violence 
discrimination.  You  may  not  sell  or 
offer  for  sale,  as  principal,  agent,  or 
broker,  any  life  or  health  insiuance 
product  if  the  status  of  the  applicant  or 
insured  as  a  victim  of  domestic  violence 
or  as  a  provider  of  services  to  victims  of 
domestic  violence  is  considered  as  a 
criterion  in  any  decision  with  regard  to 
insurance  underwriting,  pricing, 
renewal,  or  scope  of  coverage  of  such 
product,  or  with  regard  to  the  payment 
of  insvuance  claims  on  such  product, 
except  as  required  or  expressly 
permitted  under  State  law. 

§  536.40    What  you  must  disclose. 

(a)  Insurance  disclosures.  In 
connection  with  the  initial  purchase  of 
an  insm-ance  product  or  annuity  by  a 
consumer  from  you,  you  must  disclose 
to  the  consxmier,  except  to  the  extent  the 
disclosure  would  not  be  accurate,  that: 

(1)  The  insurance  product  or  annuity 
is  not  a  deposit  or  other  obligation  of, 
or  guaranteed  by,  a  savings  association 
or  an  affiliate  of  a  savings  association; 

(2)  The  insurance  product  or  annuity 
is  not  insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  or  any 
other  agency  of  the  United  States,  a 
savings  association,  or  (if  applicable)  an 
affiliate  of  a  savings  association;  and 

(3)  In  the  case  of  an  insurance  product 
or  annuity  that  involves  an  investment 
risk,  there  is  investment  risk  associated 
with  the  product,  including  the  possible 
loss  of  value. 

(b)  Credit  disclosures.  In  the  case  of 
an  application  for  credit  in  connection 
with  which  an  insurance  product  or 
annuity  is  solicited,  offered,  or  sold,  you 
must  disclose  that  a  savings  association 
may  not  condition  an  extension  of  credit 
on  either: 

(1)  The  consumer's  purchase  of  an 
insiu-ance  product  or  annuity  from  the 
savings  association  or  any  of  its 
affiliates;  or 


(2)  The  consumer's  agreement  not  to 
obtain,  or  a  prohibition  on  the  consumer 
from  obtaining,  an  insiuance  product  or 
annuity  from  an  unaffiliated  entity. 

(c)  Timing  and  method  of  disclosures. 
(1)  In  general.  The  disclosures  required 
by  paragraph  (a)  of  this  section  must  be 
provided  orally  and  in  writing  before 
the  completion  of  the  initial  sale  of  an 
insiuance  product  or  annuity  to  a 
consumer.  The  disclosure  required  by 
paragraph  fb)  of  this  section  must  be 
made  orally  and  in  writing  at  the  time 
the  consumer  applies  for  an  extension  of 
credit  in  connection  with  which  an 
insurance  product  or  aimuity  is 
solicited,  offered,  or  sold. 

(2)  Exception  for  transactions  by  mail. 
If  you  conduct  an  insurance  product  or 
annuity  sale  by  mail,  you  are  not 
required  to  make  the  oral  disclosures 
required  by  paragraph  (a)  of  this  section. 
If  you  take  an  application  for  credit  by 
mail,  you  are  not  required  to  make  the 
oral  disclosiure  required  by  paragraph 
(b)  of  this  section. 

(3)  Exception  for  transactions  by 
telephone.  If  a  sale  of  an  insurance 
product  or  annuity  is  conducted  by 
telephone,  you  may  provide  the  written 
disclosiu-es  required  by  paragraph  (a)  of 
this  section  by  mail  within  3  business 
days  beginning  on  the  first  business  day 
after  the  sale,  solicitation,  or  offer, 
excluding  Sundays  and  the  legal  public 
holidays  specified  in  5  U.S.C.  6103(a).  If 
you  take  an  application  for  credit  by 
telephone,  you  may  provide  the  written 
disclosure  required  by  paragraph  (b)  of 
this  section  by  mail,  provided  you  mail 
it  to  the  consiuner  within  three  days 
beginning  the  first  business  day  after  the 
application  is  taken,  excluding  Sundays 
and  the  legal  public  holidays  specified 
in  5  U.S.C.  6103(a). 

(4)  Electronic  form  of  disclosures,  (i) 
Subject  to  the  requirements  of  section 
101(c)  of  the  Electronic  Signatures  in 
Global  and  National  Commerce  Act  (12 
U.S.C.  7001(c)),  you  may  provide  the 
written  disclosures  required  by 
paragraph  (a)  and  (b)  of  this  section 
through  electronic  media  instead  of  on 
paper,  if  the  consumer  affirmatively 
consents  to  receiving  the  disclosures 
electronically  and  if  the  disclosures  are 
provided  in  a  format  that  the  consumer 
may  retain  or  obtain  later,  for  example, 
by  printing  or  storing  electronically 
(such  as  by  downloading). 

(ii)  You  are  not  required  to  provide 
orally  any  disclosures  required  by 
paragraphs  (a)  or  (b)  of  this  section  that 
you  provide  by  electronic  media. 

(5)  Disclosures  must  be  readily 
understandable.  The  disclosures 
provided  shall  be  conspicuous,  simple, 
direct,  readily  understandable,  and 
designed  to  call  attention  to  the  nature 


and  significance  of  the  information 
provided.  For  instance,  you  may  use  the 
following  disclosures  in  visual  media, 
such  as  television  broadcasting,  ATM 
screens,  billboards,  signs,  posters  and 
written  advertisements  and  promotional 
materials,  as  appropriate  and  consistent 
with  paragraphs  (a)  and  (b)  of  this 
section: 

•  NOT  A  DEPOSIT 

•  NOT  FDIC-INSURED 

•  NOT  INSURED  BY  ANY  FEDERAL 
GOVERNMENT  AGENCY 

•  NOT  GUARANTEED  BY  THE  SAVINGS 
ASSOCIATION 

•  MAY  GO  DOWN  IN  VALUE 

(6)  Disclosures  must  be  meaningful. 
(i)  You  must  provide  the  disclosures 
required  by  paragraphs  (a)  and  (b)  of 
this  section  in  a  meaningful  form. 
Examples  of  the  types  of  methods  that 
could  call  attention  to  the  nature  and 
significance  of  the  information  provided 
include: 

(A)  A  plain-language  heading  to  call 
attention  to  the  disclosures: 

(B)  A  typeface  and  type  size  that  are 
easy  to  read: 

(C)  Wide  margins  and  ample  line 
spacing; 

(D)  Boldface  or  italics  for  key  words; 
and 

(E)  Distinctive  type  size,  style,  and 
graphic  devices,  such  as  shading  or 
sidebars,  when  the  disclosures  are 
combined  with  other  information. 

(ii)  You  have  not  provided  the 
disclosures  in  a  meaningful  form  if  you 
merely  state  to  the  consumer  that  the 
required  disclosures  are  available  in 
printed  material,  but  do  not  provide  the 
printed  material  when  required  and  do 
not  orally  disclose  the  information  to 
the  consumer  when  required. 

(iii)  With  respect  to  tnose  disclosures 
made  through  electronic  media  for 
which  paper  or  oral  disclosures  are  not 
required,  the  disclosures  are  not 
meaningfully  provided  if  the  consumer 
may  bypass  the  visual  text  of  the 
disclosures  before  purchasing  an 
insurance  product  or  annuity. 

(7)  Consumer  acknowledgment.  You 
must  obtain  from  the  consumer,  at  the 
time  a  consumer  receives  the 
disclosures  required  under  paragraphs 
(a)  or  (b)  of  this  section,  or  at  the  time 
of  the  initial  purchase  by  the  consumer 
of  an  insurance  product  or  annuity,  a 
written  acknowledgment  by  the 
consumer  that  the  consumer  received 
the  disclosures.  You  may  permit  a 
consumer  to  acknowledge  receipt  of  the 
disclosures  electronically  or  in  paper 
form.  If  the  disclosures  required  under 
paragraphs  (a)  or  (b)  of  this  section  are 
provided  in  connection  with  a 
transaction  that  is  conducted  by 
telephone,  you  must: 


(i)  Obtain  an  oral  acknowledgment  of 
receipt  of  the  disclosures  and  maintain 
sufficient  documentation  to  show  that 
the  acknowledgment  was  given;  and 

(ii)  Make  reasonable  efforts  to  obtain 
a  written  acknowledgment  from  the 
consumer. 

(d)  Advertisements  and  other 
promotional  material  for  insurance 
products  or  annuities.  The  disclosures 
described  in  paragraph  (a)  of  this 
section  are  required  in  advertisements 
and  promotional  material  for  insurance 
products  or  annuities  unless  the 
advertisements  and  promotional 
material  are  of  a  general  nature 
describing  or  listing  the  services  or 
products  offered  by  a  savings 
association. 

§  536.50    Where  insurance  activities  may 
talce  place. 

(a)  General  rule.  A  savings  association 
must,  to  the  extent  practicable: 

(1)  Keep  the  area  where  the  savings 
association  conducts  transactions 
involving  insurance  products  or 
annuities  physically  segregated  from 
areas  where  retail  deposits  are  routinely 
accepted  from  the  general  public; 

(2)  Identify  the  areas  where  insurance 
product  or  annuity  sales  activities 
occur:  and 

(3)  Clearly  delineate  and  distinguish 
those  areas  from  the  areas  where  the 
savings  association's  retail  deposit- 
taking  activities  occur. 

(b)  Referrals.  Any  person  who  accepts 
deposits  from  the  public  in  an  area 
where  such  transactions  are  routinely 
conducted  in  a  savings  association  may 
refer  a  consumer  who  seeks  to  purchase 
an  insurance  product  or  annuity  to  a 
qualified  person  who  sells  that  product 
only  if  the  person  making  the  referral 
receives  no  more  than  a  one-time, 
nominal  fee  of  a  fixed  dollar  amount  for 
each  referral  that  does  not  depend  on 
whether  the  referral  results  in  a 
transaction. 

§536.60    Qualification  and  licensing 
requirements  for  insurance  sales 
personnel. 

A  savings  association  may  not  permit 
any  person  to  sell  or  offer  for  sale  any 
insurance  product  or  annuity  in  any 
part  of  the  savings  association's  office  or 
on  its  behalf,  unless  the  person  is  at  all 
times  appropriately  qualified  and 
licensed  under  applicable  State 
insurance  licensing  standards  with 
regard  to  the  specific  products  being 
sold  or  recommended. 
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Appendix  A  to  Part  536 — Consumer 
Grievance  Process 

Any  consumer  who  believes  that  any 
savings  association  or  any  other  person 
selling,  soliciting,  advertising,  or  offering 
insurance  products  or  annuities  to  the 
consumer  at  an  office  of  the  savings 


association  or  on  behalf  of  the  savings 
association  has  violated  the  requirements  of 
this  part  should  contact  the  Director, 
Consumer  Programs,  Office  of  Thrift 
Supervision,  at  the  following  address:  1700  G 
Street,  NW,  Washington,  DC  20552,  or 
telephone  202-906-6237  or  800-842-6929, 


or  e-mail  consumer.complaint@ots.treas.gov.       6720-oi-P 


Dated:  November  21,  2000. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
|FR  Doc.  00-30404  Filed  12-1-00;  8:45  am] 
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Presidential  Documents 


Proclamation  7382  of  November  30,  2000 
World  AIDS  Day,  2000 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  the  global  community  observes  the  13th  annual  World  AIDS  Day,  we 
remember  with  sorrow  our  friends,  loved  ones,  neighbors,  and  colleagues 
who  have  lost  their  lives  to  AIDS,  and  we  reaffirm  our  shared  commitment 
to  carry  on  the  fight  until  dur  battle  against  this  devastating  disease  is 
won. 

We  can  be  proud  of  our  efforts  over  the  past  8  years.  My  Administration 
has  worked  aggressively  to  increase  funding  for  AIDS  research;  to  find 
better  treatments,  a  vaccine,  and  a  cure;  to  enhance  HFV  prevention  efforts; 
and  to  help  ensure  that  those  living  with  HIV  and  AIDS  receive  the  health 
care  they  need.  Federal  funding  for  such  activities  has  doubled  on  the 
national  fi-ont  and  tripled  internationally,  reaching  nearly  $11  billion  last 
year  alone,  and  I  recently  named  a  Presidential  Envoy  for  AIDS  Cooperation. 

Building  on  this  commitment,  last  month  I  signed  into  law  the  Ryan  White 
CARE  Act  Amendments  of  2000,  improving  the  Federal  Government's  most 
comprehensive  program  for  providing  services  to  Americans  living  with 
HIV/ AIDS.  Our  investment  is  producing  results  and,  thanks  to  new  treat- 
ments, many  people  with  AIDS  are  living  longer  and  experiencing  a  better 
quality  of  life  than  ever  before. 

But  our  battle  is  far  from  over.  Last  year,  3  million  people  died  from 
HIV/ AIDS— the  highest  global  total  reported  since  the  pandemic  began.  Cur- 
rent estimates  indicate  that  more  than  50  million  people  have  been  infected 
with  HIV  since  the  virus  was  first  identified  more  than  15  years  ago,  and 
some  21.8  million  people  have  died  from  HIV/ AIDS.  The  number  of  children 
orphaned  as  a  result  of  HIV/ AIDS  is  estimated  to  be  more  than  13.2  million. 

Because  the  spread  of  HIV  has  reached  catastrophic  proportions  in  many 
areas  of  our  global  community,  AIDS  has  become  a  national  and  international 
secm-ity  threat.  The  United  States  is  working  hard  to  develop  partnerships 
with  other  nations  and  to  mobilize  a  greatly  expanded  global  response 
to  address  HIV/ AIDS  through  our  Leadership  and  Investment  in  Fighting 
an  Epidemic  Initiative.  And  this  week,  we  will  host  a  White  House  Summit 
of  Religious  Leaders  to  underscore  the  important  role  the  world's  faith 
communities  play  in  preventing  the  spread  of  HIV  and  in  caring  for  those 
affected  by  HIV.  Many  care  and  treatment  programs  aroimd  the  world  are 
operated  by  religious-based  organizations,  and  often  these  groups  provide 
the  only  available  source  of  care.  The  summit  will  highlight  successful 
efforts  and  raise  awareness  of  our  moral  obligations  in  addressing  HIV  and 
AIDS. 

Our  goals  are  clear,  and  our  resolve  is  firm.  Working  with  our  partners 
at  home  and  abroad,  we  will  triumph  over  the  tragedy  of  HIV/ AIDS  and 
ensure  a  bright,  healthy  future  for  our  children. 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1,  2000,  as 
World  AIDS  Day.  I  invite  the  Governors  of  the  States  and  the  Commonwealth 
of  Puerto  Rico,  officials  of  the  other  territories  subject  to  the  jurisdiction 
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of  the  United  States,  and  the  American  people  to  join  me  in  reaffirming 
our  commitment  to  defeating  HIV  and  AIDS.  I  encourage  every  American 
to  participate  in  appropriate  commemorative  programs  and  ceremonies  in 
workplaces,  houses  of  worship,  and  other  commvmity  centers,  to  reach  out 
to  protect  and  educate  our  people,  and  to  provide  hope  and  help  to  all 
who  are  living  with  HIV  and  AIDS. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  November,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


(XrtUAi^>^>A  o\u^A*^Qx/N 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  4, 
2000 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animal  products 
(quarantine): 
Brucellosis  in  cattle — 
State  and  area 
classifications:  published 
12-4-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Insider  trading  regulations; 
published  8-4-00 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Energy  facility  applications; 

collaborative  procedures; 

published  11-2-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  \AVapproval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

Washington;  published  10-4- 
00 
Hazardous  waste  program 
authorizations: 
South  Carolina;  published 
10-4-00 

FEDERAL 

COIWMUNICATIONS 
COMMISSION 

Employee  responsibilities  and 
conduct: 

Nonpublic  information; 
published  11-3-00 
Radio  services,  special: 
Fixed  microwave  services — 
24  GHz  service:  licensing 
and  operation: 
published  10-5-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 
Work  Opportunity 


Reconciliation  Act  of  1996; 
implementation: 
Temporary  Assistance  for 
Needy  Families 
Program — 

High  performance  tronus 
rewards  to  States: 
correction:  and  Slates 
and  Indian  Tribes  under 
welfare-to-work  grants 
data  collection,  etc.; 
CFR  part  removed; 
published  12-4-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Prescription  dmg  mari<eting; 
published  12-3-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Proxy  and  information 
statements;  delivery  to 
households:  published  11- 
2-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Portage  River  and  Lily  Pond 
Hartxjr,  Ml;  inland 
waterways  navigation 
regulation  removed; 
published  9-5-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Israel  Aircraft  Industries, 

Ltd.;  published  11-17-00 
Pratt  &  Whitney;  published 

10-30-00 
Raytheon;  published  10-30- 

00 
Short  Brothers;  published 
10-30-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (sweet)  grown  in — 
Washington:  comments  due 
by  12-11-00;  published 
11-9-00 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  12-15- 
00:  published  10-16-00 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida:  comments  due  by 
12-11-00;  published  10- 
10-00 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Citrus  canker;  comments 

due  by  12-15-00; 

published  10-16-00 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Management  and  program 
integrity  improvement; 
comments  due  by  12- 
11-00;  published  9-12- 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Atlantic  migratory  species — 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
14-00;  published  11-17- 
00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Commercial  submarine 
cables;  installation  and 
maintenance;  comments 
due  by  12-11-00; 
published  11-24-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Privacy  Act;  implementation; 
comments  due  by  12-12-00; 
published  10-13-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Multiple-award  contracts 

competition;  comments 

due  by  12-14-00: 

published  12-15-99 
Veterans  Entrepreneurship 

and  Small  Business 

Development  Act  of  1999; 

implementation:  comments 

due  by  12-11-00; 

published  10-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 
FlorkJa;  comments  due  by 

12-15-00;  published  11- 

15-00 
Missouri:  comments  due  by 

12-15-00;  published  11- 

15-00 
Air  quality  implementation 
plans:  approval  and 


promulgation:  various 
States: 

California;  comments  due  by 
12-14-00;  published  11- 
14-00 
Illinois;  comments  due  by 
12-11-00;  published  12-1- 
00 
Michigan:  comments  due  by 
12-13-00;  published  11- 
13-00 
New  Hampshire:  comments 
due  by  12-14-00; 
published  11-14-00 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin:  comments  due 
by  12-15-00;  published 
11-15-00 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste  program 
authroizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste: 
Land  disposal  restrictions — 
Spent  potliners  from 
primary  aluminum 
reduction  (K088) 
treatment  standards  and 
K088  vitrification  units 
regulatory  classification: 
comments  due  by  12- 
11-00;  published  9-18- 
00 
Superiund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 
National  priorities  list 
update:  comments  due 
by  12-11-00;  published 
11-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Georgia;  comments  due  by 

12-11-00;  published  11-8- 

00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999: 


implementation;  comments 
1 1        due  by  12-11-00; 
published  10-11-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Durable  medical  equipment, 
prosthetics,  othotics,  and 
supplies:  supplier 
standards:  comments  due 
by  12-11-00:  published 
10-11-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Arroyo  southwestem  toad; 
comments  due  by  12- 
11-00;  published  11-9- 
00 

Bay  checkerspot  butterfly; 
comments  due  by  1 2- 
1 1  15-00;  published  10-16- 

00 

Findings  on  petitions,  etc.— 
Califomia  spotted  owl; 
comments  due  by  12- 
11-00:  published  10-12- 
00 

Mountain  yellow-legged 
frog:  comments  due  by 
12-11-00:  published  10- 
12-00 

Yosemite  toad;  comments 
due  by  12-11-00; 
published  10-12-00 
Recovery  plans — 

Red-cockaded 
woodpecker:  comments 
due  by  12-13-00; 
published  10-17-00 
LABOR  DEPARTMENT 

Federal  Contract  Compliance 
Programs  Office 

Affirmative  action  and 
nondiscrimination  obligations 
of  contractors  and 
subcontractors: 
Compliance  evaluations: 
comments  due  by  12-11- 
00;  published  10-12-00 
LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

State  plans:  standards 
approval,  etc.: 
New  Jersey:  comments  due 

by  12-13-00;  published 

11-13-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 


Development  Act  of  1999; 
implementation:  comments 
due  by  12-11-00; 
published  10-11-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
12-11-00;  published  10- 
11-00 

Bombardier:  comments  due 
by  12-14-00;  published 
11-14-00 

British  Aerospace; 
comments  due  by  12-15- 
00;  published  11-2-00 

Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  12-13- 
00;  published  11-13-00 

Raytheon:  comments  due  by 
12-11-00;  published  10- 
18-00 

Rolladen  Schneider 
Flugzeugbau  GmbH; 
comments  due  by  12-1 4- 
00;  published  11-9-00 
Class  E  airspace;  comments 

due  by  12-11-00;  published 

10-25-00 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Drivers'  hours  of  sen/ice — 
Fatigue  prevention:  driver 
rest  and  sleep  for  safe 
operations:  comments 
due  by  12-15-00; 
published  8-15-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Fuel  system  integrity — 
Compressed  natural  gas 
fuel  containers: 
comments  due  by  12- 
14-00;  published  10-30- 
00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol:  vltlcultural  area 
designations: 

West  Elks,  CO;  comments 
due  by  12-15-00; 
published  10-16-00 

VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 

compensation,  dependency, 

etc.: 

Post-traumatic  stress 
disorder  claims  based  on 


personal  assault; 
-  comments  due  by  12-15- 
00;  published  10-16-00 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
n<gl8tar  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// ' 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2346/P.L.  10&-521 

To  authorize  the  enforcement 
by  State  and  local 
govemments  of  certain 
Federal  Communications 
Commission  regulations 
regarding  use  of  citizens  band 
radio  equipment.  (Nov.  22, 
2000:  114  Stat.  2438) 
H.R.  5633/P.L.  106-522 
District  of  Columbia 
Appropriations  Act,  2001  (Nov. 
22,  2000:  114  Stat.  2440) 
S.  768/P.L.  106-523 
Military  Extraterritonal 
Jurisdiction  Act  of  2000  (Nov. 
22,  2000:  114  Stat.  2488) 
S.  1670/P.L.  106-524 
To  revise  the  boundary  of  Fort 
Matanzas  National  Monument, 
and  for  other  purposes.  (Nov. 
22,  2000;  114  Stat.  2493) 
S.  1880/P;L.  106-525 
Minority  Health  and  Health 
Disparities  Research  and 
Education  Act  of  2000  (Nov. 
22,  2000:  114  Stat.  2495) 
S.  1936/P.L.  106-526 
Bend  Pine  Nursery  Land 
Conveyance  Act  (Nov.  22, 
2000:  114  Stat.  2512) 
S.  2020/P.L.  106-527 
To  adjust  the  boundary  of  the 
Natchez  Trace  Pari<way, 
Mississippi,  and  for  other 
purposes.  (Nov.  22,  2000:^114 
Stat.  2515) 

S.  2440/P.L.  106-528 
Airport  Security  Improvement 
Ad  of  2000  (Nov.  22,  2000; 
114  Stat.  2517) 


S.  2485/P.L.  106-529 

Saint  Croix  Island  Hentage 
Act  (Nov.  22,  2000:  114  Stat. 
2524) 

S.  2547/P.L.  106-530 

Great  Sand  Dunes  National 
Park  and  Preserve  Act  of 
2000  (Nov  22.  2000:  114 
Stat.  2527) 

S.  2712/P.L.  106-531 
Reports  Consolidation  Act  of 
2000  (Nov.  22.  2000:  114 
Stat.  2537) 

S.  2773/P.L.  106-532 

Dairy  Market  Enhancement 
Act  of  2000  (Nov   22.  2000; 
114  Stat.  2541) 

S.  2789/P.L.  106-533 

To  amend  the  Congressional 
Award  Act  to  establish  a 
Congressional  Recognition  for 
Excellence  in  Arts  Education 
Board.  (Nov.  22,  2000;  114 
Stat.  2545) 

S.  3164/P.L.  106-534 

Protecting  Seniors  From  Fraud 
Act  (Nov.  22,  2000;  114  Stat. 
2555) 

S.  3194/P.L.  106-535 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  431  North  George 
Street  In  Millersvllle. 
Pennsylvania,  as  the  "Robert 
S.  Walker  Post  Office' .  (Nov. 
22.  2000:  114  Stat   2559) 
S.  3239/P.L.  106-536 
To  amend  the  Immigration 
and  Nationality  Act  to  provide 
special  immigrant  status  for 
certain  United  States 
Intemational  broadcasting 
employees.  (Nov  22,  2000; 
114  Stat.  2560) 
Last  List  November  24.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  Inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numljers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic.  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-038-00001-3) 6.50        Apr.  1,  2000 

3  (1997  Compilofkxi 
and  Parts  100  and 
101)  (869-042-00002-1) 22.00 

4  (869-042-00003-0)  8.50 


'Jan.  1,2000 
Jan.  1,2000 


5  Parts: 

1-699  (869-042-00004-8) 43.00 

70O-1 199  (869-042-00005-6) 31.00 

1200-€nd,  6(6 

Reserved)  (869-042-00006-4) 48.00 

7  Parts: 

1-26  (869-042-00007-2) 28.00 

27-52  (869-042-00008-1) 35.00 

53-209 (869-042-00009-9) 22.00 

210-299 (869-042-000 10-2) 54.00 

300-399 (869-042-0001 1-1) 29.00 

400-699 (869-042-000 12-9) 41.00 

700-899 (869-042-00013-7) 37,00 

900-999 (869-042-00014-5) 46.00 

1000-1199  (869-042-00015-3) 18.00 

1200-1599  (869-042-00016-1) 44.00 

1600-1899  (869-042-00017-0)  61.00 

1900-1939  (869-042-00018-8) 21.00 

1940-1949  (869-042-00019-6) 37.00 

1950-1999  (869-042-00020-0) 38.00 

2000-£nd (869-042-00021-8) 31.00 

8  (869-042-00022-6) 41.00 

9  Parts: 

1-199  (869-042-00023-4) 46.00 

200-€nd  (869-042-00024-2) 44.00 

10  Parts: 

1-50  (869-042-00025- 1) 46.00 

51-199 (869-042-00026-9) 38.00 

200-499 (869-042-O0027-7)  38.00 

500-End  (869-042-00028-5) 48.00 

11  (869-042-00029-3) 23.00 

12  Parts: 

1-199 (869-042-00030-7) 18.00 

200-219 (869-042-00031-5) 22.00 

220-299 (869-042-00032-3) 45.00 

300-499 (869-042-00033-1) 29.00 

500-599 (869-042-00034-0) 26.00 

600-£nd (869-042-00035-8) 53.00 

13  (869-042-00036-6) 35.00 


Jan.  1,2000 
Jan.  1,2000 

Jan.  1,2000 

Jan.  1,2000 
Jan.  1,  2000 
Jan.  1.2000 
Jan.  1,2000 
Jan.  1.  2000 
Jan.  1,2000 
Jan.  1.2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,2000 

Jan.  1,  2000 


Jan.  1,2000 
Jan.  1.2000 

Jan.  1.2000 
Jan.  1,  2000 
Jan.  1,  2000 
Jan.  1,2000 

Jan.  1,2000 


Jan.  1,2000 
Jan.  1,  2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,  2000 
Jon.  1,  2000 

Jan.  1,  2000 


Title 


Stock  Number 


Price 


14  Parts: 

1-59  (869-042-00037-4) 58.00 

60-139 (869-042-00038-2) 46.00 

140-199 (869-038-O0039-1) 17.00 

200-1199  (869-042-00040-4) 29.00 

1200-£nd (869-042-00041-2) 25.00 

15  Parts: 

0-299  (869-042-00042-1) 28.00 

300-799  (869-042-00043-9)  45.00 

800-End  (869-042-00044-7) 26.00 

16  Parts: 

0-999  (869-042-00045-5) 33.00 

1000-£nd (869-042-00046-3) 43.00 

17  Parts: 

1-199  (869-042-00048-0) 32.00 

200-239 (869-042-00049-8) 38.00 

240-€nd  (869-042-00050-1) 49.00 

18  Parts: 

.  1-399  (869-042-00051-0) 54.00 

400-End  (869-042-00052-8) 15.00 

19  Parts: 

1-140 (869-042-00053-6) 40.00 

141-199 (869-042-00054-^) 40.00 

200-End  (869-042-00055-2) 20.00 

20  Parts: 

1-399  (869-042-00056-1) 33.00 

400-499 (869-042-00057-9) 56.00 

500-€nd  (869-042-00058-7) 58.00 

21  Parts: 

1-99  (869-042-00059-5)  26.00 

100-169 (869-O42-0006O-9) 30.00 

170-199  (869-042-00061-7)  29.00 

200-299 (869-042-00062-5) 13.00 

300-499 (869-042-00063-3)  20.00 

500-599 (869-042-00064-1) 31.00 

600-799 (869-038-00065-0) 10.00 

800-1299  (869-042-00066-8)  38.00 

1300-£nd (869-042-00067-6) 15.00 

22  Parts: 

1-299  (869-042-00068-4) 54.00 

300-€nd  (869-042-00069-2) 31.00 

23  (869-042-00070-6) 29.00 

24  Parts: 

0-199  (869-042-00071-4) 40.00 

200-499 (869-042-00072-2)  37.00 

500-699 (869-042-00073-1) 20.00 

700-1699  (869-042-00074-9)  46.00 

1700-£nd (869-042-00075-7) 18.00 

25  (869-042-00076-5) 52.00 

26  Parts: 

§§1.0-1-1.60  (869-042-00077-3) 31.00 

§§1.61-1.169 (869-042-00078-1) 56.00 

§§1.170-1.300 (869-042-O0079-0)  38.00 

§§1.301-1.400 (869-042-00080-3) 29.00 

§§1.401-1.440 (869-042-00081-1) 47.00 

§§1.441-1.500  (869-042-00082-0)  36.00 

§§  1.501-1.640 (869-042-00083-8) 32.00 

§§1.641-1.850 (869-042-00084-6) 41.00 

§§1.851-1.907  (869-042-00085-4) 43.00 

§§1.908-1.1000  (869-042-00086-2)  41.00 

§§1.1001-1.1400  (869-042-00087-1)  45.00 

§§1.1401-End  (869-042-00088-9) 66.00 

2-29  (869-042-00089-7)  45.00 

30-39  (869-042-00090-1) 31.00 

40-49  (869-042-0009 1-9) 18.00 

50-299 (869-042-00092-7)  23.00 

300-499 (869-042-00093-5)  43.00 

500-599 (869-042-00094-3) 12.00 

600-End  (869-042-00095-1) 12.00 


27  Parts: 

1-199  


(869-042-00096-0) 59.00 


Revision  Date 

Jan.  1 

,2000 

Jan.  1 

.2000 

"Jan.  1 

.2000 

Jan.  1 

,2000 

Jan.  1 

,2000 

Jan.  1 

.2000 

Jan.  1 

,2000 

Jan.  1 

,2000 

Jan.  1 

,2000 

Jan.  1 

,2000 

Apr.  1 

.2000 

Apr.  1 

,2000 

Apr.  1 

,2000 

Apr.  1 

.2000 

Apr.  1 

.2000 

Apr.  1 

,2000 

Apr.  1 

,2000 

Apr. 

.2000 

Apr. 

.2000 

Apr. 

.2000 

Apr. 

.2000 

Apr. 

.2000 

Apr. 

,2000 

Apr. 

,2000 

Apr. 

,2000 

Apr. 

.2000 

Apr. 

.2000 

Apr. 

,2000 

Apr. 

,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1.2000 

Apr 

1.2000 

sApr. 

1,2000 

Apr, 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,2000 

Apr. 

1,  2000 

Apr. 

1.2000 

Apr. 

1.2000 

Apr. 

1.2000 

Apr. 

1,  2000 

Apr. 

1,  2000 

Apr. 

1,2000 

Apr. 

1.  2000 

Apr. 

1.  2000 

Apr. 

1.2000 

Apr. 

1.2000 

Apr. 

1,2000 

Apr, 

1,2000 

Apr. 

1,  2000 

Apr. 

1,2000 

Title 


Stock  Number 


Price 


200-End  (869-O42-O0097-8) 18.W 

28  Parts: 

0-42  (869-042-00098-6)  .. 

43-end  (869-042-00099-4)  .. 


43.00 
36.00 

33.00 
14.00 
47.00 
24.00 


29  Parts: 

0-99  (869-042-00100-1)  .. 

100-499 (869-042-00101-0)  .. 

500-899  (869-042-00102-8)  .. 

900-1899  (869-042-00103-6)  .. 

1900-1910  (§§1900  to 

1910.999)  (869-042-00104-4)  .. 

1910  (§§1910.1000  to 

end)  (869-042-00105-2)  .. 

1911-1925  (869-042-00106-1)  .. 

1926  (869-042-00107^)  .. 

1927-€nd (869-042-00108-7)  .. 

30  Parts: 

1-199  (86W)42-00109-5)  .. 

200-699 (869-042-00110-9)  .. 

700-End  (869-042-00111-7)  .. 

31  Parts: 

0-199  (869-042-00112-5) 23.00 

200-End  (869-042-00113-3) 53.00 

32  Parts: 

1-39,  Vol,  I 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vol.  Ill 18.00 

1-190  (869-042-00114-1) 51.00 


28.00 
20.00 
30.00 
49.00 

36.00 
33.00 
39,00 


191-399 (869-042-00115-0) 

400-629 (869-042-001 16-8) 

630-699 (869-042-00117-6) 

700-799  (869-042-00118-4) 

300-End  (869-042-001 19-2) 

33  Parts: 

1-124  (869-042-00120-6) 

125-199 (869-042-00121-4) 

200-End  (869-042-00122-5) 

34  Parts: 

1-299  '...(869-042-00123-1) 

300-399 (869-042-00124-9) 

400-End  (869-042-00125-7) 

35  (869-042-00126-5)  , 


36  Parts 

1-199  (869-042-00127-3) 24.00 

200-299  (869-042-00128-1) 24.00 

300-End  (869-042-00129-0) 43.00 


37 


(869-042-00130-3) 32.00 


40.00 
47.00 

28.00 


38  Parts: 

0-17  (869-042-00131-1)  .. 

18-£nd  (869-042-00132-0)  .. 

39  (869-042-00133-8)  .. 

40  Parts: 

1-49  (869-042-00134-6) 37.00 

60-51   (869-042-00 135-4) 28.00 

62  (52,01-52.1018)  (869-042-00136-2) 36.00 

62  (52.1019-End)  (869-042-00137-1) 44.00 

63-59  (869-042-00138-9) 21.00 

60   (869-042-00139-7) 66.00 

61-62  (869-042-00140-1)  23.00 

63  (63.1-63.1 1 19) (869-042-00141-9) 66.00 

63  (63.1200-End)  (869-042-00142-7) 49.00 

64-71   (869-042-00143-5) 12.00 

47.00 
36.00 
66.00 
66.00 
42.00 
38.00 
25.00 


72-80  (869-042-00 144-3) 

81-85  (869-042-00145-1) 

86   (869-042-00146-0) 

87-135 (869-042-00146-8) 

136-149 (869-042-00148-6) 

150-189 (869-042-00149-4) 

190-259 (869-042-00150-8) 


Revision  Date 

Apr.  1,  2000 

July  1.2000 
July  1,  2000 

July  1.2000 
July  1.2000 
July  1.2000 
July  1,2000 


46.00       *July  1,2000 


'July  1,  2000 
July  1,2000 

'July  1,2000 
July  1,2000 

July  1.  2000 
July  1,2000 
July  1,2000 


July  1, 
July  1, 


2000 
2000 


2  July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1,  2000 
62.00  July  1,2000 
35.00  July  1,2000 
25.00  July  1,  2000 
31.00  July  1,  2000 
32.00        July  1,2000 

35.00  July  1,2000 
45.00  July  1,  2000 
36.00        July  1,  2000 

31.00  July  1,  2000 
28.00  July  1,2000 
54.00        July  1,  2000 

10.00        July  1,  2000 


July  1,2000 
July  1,2000 
July  1,2000 

July  1,  2000 

July  1,  2000 
July  1,2000 

July  1.  2000 

July  1,2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1.2000 
July  1.2000 
July  1.2000 
July  1,2000 
July  1,2000 
July  1,  2000 


TWe 


Stock  Number 


Price       Revision  Date 


260-265 (869-042-00151-6) 

266-299 (869-042-00152-4) 

300-399 (869-042-00153-2) 

400-424 (869-042-00154-1) 

425-699 (86WM2-00 155-9) 

700-789 (869-042-00156-7) 

790-End  (869-042-00157-5) 

41  Chapters: 

1,  1-1  to  1-10 


36.00 
35.00 
29.00 
37.00 
48.00 
46.00 
23.00 

13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

^ 6.M 

8  ■-'■ 4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Parts  1-5  13  qo 

18,  Vol.  II,  Parts  6-19 1300 

18,  Vol.  III.  Parts  20-52 13  00 

19-100  13.00 

1-100  (869-042-00158-3) 15.00 

101  (869-042-O0159-1) 37.00 

102-200 (869-042-00160-5) 21.00 

201-£nd  (869-042-00161-3) 16.00 

42  Parts: 

1-399 (869-038-00162-4)  .. 

400-429 (869-038-00163-2)  .. 

430-End  (869-038-00164-1)  .. 


43  Parts: 

1-^W  (869-038-00165-9) 

1000-end  (869-03*-00 166-7) 

44  (869-038-00167-5) 

45  Parts: 

1-199  (869-038-00168-3) 

200-499 (869-038-00169-1) 

•500-1199 : (869-042-001 70-2) 

1200-End (869-038-00171-3) 


36.00 
44.x 
54.00 

32.00 
47.00 


33.00 
16.00 
45.00 
40.00 

46  Parts: 

1-40  (869-038-00172-1) 27.00 

41-69  (869-038-00173-0) 23.00 

70-89  (869-038-00174-8) 8.00 

90-139 (869-038-001 75-6) 26.00 

140-155 (869-038-00176-4) 15.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-1) 27.00 

200-499 (869-038-00179-9) 23.00 

•500-End  (869-042-00180-0) 23.00 

47  Parts: 

0-19  (869-038-00181-1)  .. 

20-39  (869-038-00182-9)  .. 

40-69  .: (869-038-0018^-7)  .. 

70-79  (869-038-00184-5)  .. 

80-End  (869-038-00185-3)  .. 


39.00 
26.00 
26.00 
39.x 
40.x 

48  Chapters: 

1  (Parts  1-51)  (869-038-X 186-1) 55,X 

1  (Parts  52-99)  (869-038-00187-0) 30.X 

2  (Ports  201-299)  (869-038-X  188-8) 36.X 

3-6 (869-038-X  189-6) 27,X 

7-14  (869-038-X  190-0) 35.X 

15-28  (869-038-X  191-8) 36.X 

29-End  (869-038-X  192-6) 25.X 

49  Parts: 

1-99  (869-038-X  193^) 34.X 

100-185 (869-038-X  194-2) 53.X 

186-199 (869-038-X195-1) 13.X 

200-399 (869-038-X  196-9) 53.X 

400-999 (869-038-X  197-7) 57.X 

1000-1199  (869-038-X  198-5) 17.X 

•1200-End  (869-042-X 199-1) 21.X 

50  Parts: 

1-199  (869-038-O0200-1) 43.X 

200-599 (869-038-X201-9) 22.X 


July  1.20X 
July  1.20X 
July  1.20X 
July  1.20X 
July  1.20X 
July  1,20X 
'July  1.  20X 

3July  1,  1984 

^July  1.  1984 

iJuty  1.  1984 

3  July  1.  1984 

iJuly  1.  1984 

^Jufy  1,  1984 

3  July  1,  1984 

J  July  1,  1984 

^July  1,  1984 

3  July  1,  1984 

^July  1,  1984 

July  1,20X 

July  1.20X 

July  1.20X 

July  1,  20X 

Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1,  1999 


Oct. 
Oct. 


1999 
1999 


28.x   Oct.  1,  1999 


Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1,20X 
Oct.  1.  1999 


1999 
1999 


Oct.  I.  1999 
Oct.  1,  1999 
Oct. 
Oct. 
Oct.  1.  1999 
Oct.  1.  1999 
Oct.  1.  1999 
Oct.  1,  1999 
Oct.  1,  20X 

Oct.  1.  1999 
Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1.  1999 
Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1.  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1.  1999 

Oct.  1.  1999 
Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1,  1999 
Oct.  1.  1999 
Oct.  1,  1999 
Oct.  1.2000 

Oct.  1.  1999 
Oct.  1,  1999 
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Title 

6CI0-End 


Stock  Number  Price       Revision  Date 

(869-038-00202-7) 37.00       Oct.  1,  1999 


CFR  Index  and  Findings 


Aids 


(869-042-00047-1) 53.00        Jan.  1,  2000 


Complete  1999  CFR  set 951.00 

Microfictie  CFR  Edition; 

Subscription  (mailed  as  issued)  290.00 

Individual  copies 1.00 

Complete  set  (one-time  mailing)  247.00 

Complete  set  (one-time  mailing)  264.00 


1999 

1999 
1999 
1997 
1996 


'  Becouse  Title  3  is  an  annual  compilation,  fhiis  volume  and  alt  pfevious  volumes 
stiould  be  retained  as  a  permanent  reference  source. 

2  The  July  1.  1985  edition  o(  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39.  consUt  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttwse  parts. 

3 The  July  1.  1985  edition  of  41  CFR  Chapters  1-lM  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1999,  through  January  1.  2000.  The  CFR  volume  issued  as  of  January  1, 
1999  should  be  retained. 

sfto  amendments  to  this  volutDe  were  promulgated  during  the  period  April 
1.  1999,  through  April  1,  2000.  The  CFR  volume  issued  os  of  April  1,  1999  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  1999.  through  July  1,  2000.  The  CFR  volume  issued  as  of  July  1,  1999  should 
be  retained.. 


/^^'I^    ^^^rry 


Q  JU)v4^»-^ 'J  PAAVX*-<iA^ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


William  J.  CUnton 

1993 

(Book  I) $51.00 

1993 

(Bopk  II)    $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)    $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)    $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)    $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)    $78.00 

1998 

(Book  1) $74.00 
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Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA 


(Rm-  WO) 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$46  per  copy 
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To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  1999/2(XX), 


United  States  Government 

INFORMAnON 
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Order  Processing  Code: 

*7917 
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Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http«//www. nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reraster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  cheu^e  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  emd  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Re^ster  at  http:/ 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  chcu^e 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  ^oup  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  hemdling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65  FR  12345. 
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Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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Agriculture  Department 

See  Rural  Utilities  Service 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Military  Ocean  Terminal,  NJ,  75926-75927 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fourmile  Hill  Geothermal  Development  Project,  CA, 
75929 
Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Grande  Ronde  and  Inmaha  Spring  Chinook  Project,  OR, 
I  75929 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  75921 

I 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 

Injury  Research  Grant  Review  Committee,  75939 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Child  Welfare  Services  State  Grants  Program,  75939- 
75940 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  the  Currency 

RULES 

National  banks  and  District  of  Columbia  banks;  fees 

assessment,  75859-75863 
Risk-based  capital: 
Market  risk  measure;  securities  borrowing  transactions, 
75856-75859 
PROPOSED  RULES 
Corporate  activities: 
Federal  branches  and  agencies;  operating  subsidiaries, 
75870-75872 
National  banks;  fiduciary  activities,  75872-75877 

Defense  Department 

See  Armv  Department 
PROPOSED  RULES 

Privacy  Act;  implementation,  75897 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  75925-75926 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

American  Radiolabeled  Chemical,  Inc.,  75956 

Applied  Science  Labs,  Inc.,  75956-75957 

Calbiochem-Novabiochem  Corp.,  75957 

Cambridge  Isotope  Lab,  75957-75958 

Celgene  Corp.,  75958 

Chattem  Chemicals,  Inc.,  75958 

Church  of  the  Living  Tree,  75958-75959 

Knoll  Pharmaceutical  Co.,  75959 

Medicap  Pharmacy,  75959-75969 

Radian  International  LLC,  75969 

Thomson,  Mary,  M.D.,  75969-75972 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  75927 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Robotics  and  Intelligent  Machines  Program,  75927-75929 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 

Business  ownership  representation,  75863-75866 
PROPOSED  RULES 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  75897-75906 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  75929- 
75932 
Air  programs: 

Stratospheric  ozone  protection — 
Refrigerant  reclaimer  certification;  revocation,  75932- 
75933 
Committees;  establishment,  renewal,  termination,  etc.: 
Science  Advisory  Board,  75933 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

Airbus,  75877-75879 

Boeing,  75881-75883 

Bombardier,  75887 

British  Aerospace,  75879-75881 

Fairchild,  75883-75887 
NOTICES 
Aeronautical  land-use  assurance;  waivers: 

Buffalo  Niagara  International  Airport,  NY,  76000 
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Antidrug  and  alcohol  misuse  prevention  programs  for 
personnel  engaged  in  specified  aviation  activities: 
Random  alcohol  and  drug  testing;  minimum  annual 
percentage  rate,  76000-76001 
Exemption  petitions;  summary  and  disposition,  76001- 
76002 


Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  75933-75934 

Federal  Deposit  Insurance  Corporation 

RULES 

Risk-based  capital: 
Marltet  risk  measure;  securities  borrowing  transactions, 
75856-75859 


Federal  Emergency  Management  Agency 

PnOPOSEO  RULES 

Flood  elevation  determinations: 

Various  States,  75908-75911 
notx:es 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  75934-75935 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Public  utility  mergers,  etc.;  application  filing 
requirements 
Correction,  76005 

Federal  Highway  Administration 

NOTICES 

Enviroiunental  statements:  notice  of  intent: 
Jackson  County,  MI,  76002 
Rankin  County,  MS,  76002-76003 

Federal  Reserve  System 

RULES 

Risk-based  capital: 

Market  risk  measure;  securities  borrowing  transactions, 
75856-75859 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  75935-75936 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  75936 

Formations,  acquisitions,  and  mergers,  75936-75937 

Permissible  nonbanking  activities,  75937-75938 
Meetings;  Sunshine  Act,  75938 

Federal  Retirement  Ttirlft  investment  Board 

NOTICES 

Meetings:  Sunshine  Act,  75938 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Sacramento  County,  CA;  giant  garter  snake,  etc., 
75946-75948 


Food  and  Drug  Administration 

RULES 

Food  for  hiunan  consumption: 
Food  labeling — 
Shell  eggs;  safe  handling  statements,  labeling,  and 
refi-igeration  of  eggs  held  for  retail  distribution, 
76091-76114 
Irradiation  in  production,  processing,  and  handling  of 
food — 
Ultraviolet  (UV)  irradiation;  safe  use  to  reduce  human 
pathogens  and  other  microorganisms  in  juice 
products;  correction,  76005 
PROPOSED  RULES 

Food  for  birnian  consumption: 
Food  labeling — 
Trans  fatty  acids  in  nutrition  labeling,  nutrient  content 
claims,  and  health  claims.  75887-75888 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  75940-75941 
Reporting  and  recordkeeping  requirements,  75941-75942 
Submission  for  OMB  review;  comment  request,  75942- 
75943 


General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Travel  reimbursement  voucher  (OF  189);  form 

cancellation,  75938 
U.S.  Government  transportation  requests  (SF  1169);  form 
cancellation.  75938 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  75925-75926 

Klealth  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

PROPOSED  RULES 

Medical  care  and  examinations: 
Indian  health — 
Joint  Tribal  and  Federal  Self-Governance  Negotiated 
Rulemaking  Committee;  intent  to  establish.  75906- 
75907 
NOTICES 
Meetings: 
National  Bioethics  Advisory  Commission,  75938-75939 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  75943 
Committees;  establishment,  renewal,  termination,  etc.: 

Ambulatory  Payment  Classification  Groups  Advisory 
Panel,  75943-75944 


Immigration  and  Naturalization  Service 

NOTICES 

Meetings: 
Airport  and  Seaport  Inspections  User  Fee  Advisory 
Committee,  75973 


Indian  Affairs  Bureau 

NOTICES 

Criminal  jurisdiction: 
Tulalip  Tribes,  WA;  retrocession,  75948 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Silicomanganese  from — 
Ukraine,  75921-75923 
Stainless  steel  bar  from — 

hidia,  75923-75924 
Stainless  steel  flanges  from — 
India,  75924 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Cut-to-length  carbon  steel  plate  fi-om — 
Canada,  75924 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Safety  eyewear  and  components,  75955 
Stainless  steel  butt-weld  pipe  fittings  from — 
Germany.  75955-75956 

Meetings;  Stmshine  Act.  75956 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 

L^t}or  Department 

See  Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request; 
correction,  76005 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  75948- 
75952 
30893 
Meetings: 
Resource  Advisory  Coimcils — 
Northwest  California,  75952 
Survey  plat  filings: 
Oregon  and  Washington;  correction,  76005 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gulf  of  Mexico  OCS— 
Oil  and  gas  lease  sales,  75952-75954 

Mine  Safety  and  hiealth  Administration 

NOTICES 

Safety  standard  petitions: 
Rosebud  Mining  Co.  et  al.,  75973-75976 


National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  75925-75926 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Indian  Gaming  Regulatory  Act: 
Environment  and  public  health  and  safety,  75888-75889 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Large  coastal,  pelagic,  and  small  coastal  shark  species. 
75867-75868 
International  fisheries  regulations: 
Eraser  River  sockeye  and  pink  salmon;  inseason  orders, 
75866-75867 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  coastal  fisheries  cooperative  management — 

American  lobster,  75916-75919 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permits,  75911- 
75912 
Northeastern  United  States  fisheries — 
Atlantic  mackerel,  squid,  and  butterfish.  75912-75916 
NOTICES 

Permits: 
Marine  mammals.  75924-75925 

National  Park  Service 

NOTICES 

National  Park  System: 

Social  science;  policies  and  procedures.  75954 
Native  American  human  remains  and  associated  funerary 
objects: 
Anthropological  Studies  Center.  Archaeological 

Collections  Facility,  Sonoma  State  University,  CA — 
Inventory  from  Garland  Island  et  al.,  CA;  correction. 
75955 
National  Museum  of  Health  and  Medicine,  Armed  Forces 
Institute  of  Pathology,  Washington.  DC — 
Black  Horse  (Cheyenne  man).  75954 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 
Approved  spent  fuel  storage  casks;  Ust,  75853-75855 
PROPOSED  RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  list.  75869-75870 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  &  Light  Co.,  75976 

Power  Authority  of  State  of  New  York,  75976-75977 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Meetings: 
Federal  Prevailing  Rate  Advisory  Committee,  75977 
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Postal  Service 

RULES 

Domestic  Mail  Manual: 
Nonmailable  written,  printed,  and  graphic  matter,  75863 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Railroad  Unemployment  Insurance  Act: 
Monthly  compensation  base  and  other  detenninations 
(2001  CY),  75977-75979 

Rural  Utilities  Service 

NOTICES 

Telecommunications  loans: 
Broadband  telecommiuiications  services  in  rural  America; 
construction  and  installation;  funds  availability, 
75920-75921 

Securities  and  Exchange  Commission 

RULES 

Securities,  etc.: 
Auditor  independence  requirements,  76007-76090 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  75979- 
75980 

Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co.,  75984-75987 
Emerging  Markets  Clearing  Corp.,  75988 
Government  Securities  Clearing  Corp.,  75988-75989 
National  Association  of  Securities  Dealers,  Inc.,  76G05, 

75990-75991 
Options  Clearing  Corp.,  75991-75993 
Philadelphia  Stock  Exchange,  Inc.,  75993-75994 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  75980-75984 

Social  Security  Administration 

NOTICES  « 

Meetings: 

Ticket  to  Work  and  Work  Incentives  Advisory  Panel, 
75994-75995 
Privacy  Act: 

Systems  of  records,  75995-75999 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  75944-75946 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia.  75889-75897 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  76003 

Railroad  services  abandonment: 
Norfolk  Southern  Railway  Co.,  76003-76004 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Germany;  consultations  regarding  countervailing  duties 
on  corrosion-resistant  carbon  steel  flat  products, 
75999-76000 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Biu-eau 
NOTICES 
Meetings: 
Transportation  Partnership  Council,  76000 

Transportation  Statistics  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Transportation  Statistics  Research  Program,  76004 

Treasury  Department 

See  Comptroller  of  the  Currency 

RULES 

Privacy  Act;  implementation 

Correction,  76005 
NOTICES 

Meetings: 
International  Monetary  Fund  Advisory  Committee,  76004 


Separate  Parts  In  This  Issue 

Part  11 

Secturities  and  Exchange  Commission,  76007-76090 

Part  III 

Department  of  Health  and  Humem  Services,  Food  and  Drug 
Administration,  76091-76114 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG66 

List  of  Approved  Spent  Fuel  Storage 
Casks:  TN-32  Revision 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  by  revising  the 
Transnuclear,  Inc.  TN-32  cask  system 
listing  within  the  "List  of  Approved 
Spent  Fuel  Storage  Casks"  to  include 
Amendment  No.  1  to  the  Certificate  of 
Compliance  (CoC).  This  amendment 
will  allow  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
the  cask  under  the  revised  conditions. 
The  changes  proposed  for  Amendment 
No.  1  to  the  TN-32  CoC  include  the 
addition  of  the  B&W/FCF  17x17  Mark 
BW  assembly  to  the  Technical 
Specification  for  "Fuel  to  be  stored  in 
the  TN-32  Cask,"  with  revised 
bounding  characteristics,  and  (2)  a 
revised  TS  for  "Site  Specific  Parameters 
and  Analysis,"  to  allow  analysis  of 
verification  of  allowable  seismic  loads. 
DATES:  The  final  rule  is  effective 
February  20,  2001,  imless  significant 
adverse  comments  eire  received  by 
January  4,  2001.  If  the  rule  is 
withdrawn,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike.  Rockville,  MD, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

You  may  also  provide  conmients  via 
the  NRC's  interactive  riilemaking 
website  (http://ruleforum.lhil.gov).  This 


site  provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Document  Room.  11555 
Rockville  Pike.  Rockville.  MD.  These 
documents  also  may  be  viewed  and 
downloaded  electronically  via  the 
rulemaking  website. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://vkrwrw.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  th^J^IRC's 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-415-4737,  or 
by  email  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus,  telephone  (301)  415- 
7608,  e-mail  rwb@nrc.gov,  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982.  as  amended 
(NWPA).  requires  that  "[t]he  Secretary 
[of  the  Department  of  Energy  (DOE)] 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civilian  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulatory]  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "[t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a)  for 


use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 
general  license  by  publishing  a  final 
rule  in  10  CFR  Part  72  entitled  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18, 1990).  This  rule  also  estabUshed  a 
new  Subpart  L  within  10  CFR  Part  72. 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks."  containing  procedures 
and  criteria  for  obtaining  NRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequently  issued  a  final  rule  on 
March  20,  2000  (65  FR  14790)  that 
approved  the  TN-32  cask  design  and 
added  it  to  the  list  of  NRC-approved 
cask  designs  in  §  72.214  as  Certificate  of 
Compliance  Number  (CoC  No.)  1021. 

Discussion 

On  April  23.  1999.  and  February  29, 
2000.  the  certificate  holder 
(Transnuclear.  Inc.)  submitted 
applications  to  the  NRC  to  amend  the 
Certificate  of  Compliance  (CoC.  No. 
1021)  to  allow  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
the  cask  imder  revised  conditions.  The 
changes  requested  include:  (1)  Addition 
of  B&W/FCF  17x17  Mark  BW  assembly 
to  Technical  Specification  (TS)  2.1. 
"Fuel  to  be  stored  in  the  TN-32  Cask." 
with  revised  bounding  characteristics, 
and  (2)  revision  of  the  TS  4.3.3.  "Site 
Specific  Parameters  and  Analysis"  to 
allow  analysis  of  verification  of 
allowable  seismic  loads.  No  other 
changes  to  the  TN-32  cask  system 
design  were  requested  in  this 
application.  The  NRC  staff  performed  a 
detailed  safety  evaluation  of  the 
proposed  CoC  amendment  request  and 
found  that  the  proposed  changes  do  not 
reduce  the  safety  margin.  In  addition, 
the  NRC  staff  has  determined  that  the 
changes  do  not  pose  any  increased  risk 
to  public  health  and  safety. 

This  direct  final  rule  revises  the  TN- 
32  cask  design  listing  in  §  72.214  by 
adding  Amendment  No.  1  to  CoC  No. 
1021.  The  amendment  consists  of  two 
changes  to  the  TSs.  The  first  allows  the 
storage  of  an  additional  type  of  spent 
fuel  in  the  TN-32  cask  system,  with  its 
bounding  characteristics.  The  second 
changes  the  site-specific  seismic 
horizontal  and  vertical  acceleration 
limits  from  discrete  values  to  two 
equations.  The  latter  change  increases  a 
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general  licensee's  flexibility  by  making 
the  technical  specification  more 
performance  based.  The  particular  TSs 
being  changed  are  identified  in  the  NRC 
Staffs  Safety  Evaluation  Report  (SER) 
for  Amendment  No.  1. 

The  amended  TN-32  cask  system, 
when  used  under  the  conditions 
specified  in  the  CoC,  the  Technical 
Specifications,  and  NRC  regulations, 
will  meet  the  requirements  of  Part  72; 
thus,  adequate  protection  of  public 
health  and  safety  will  continue  to  be 
ensured. 

CoC  No.  1021.  the  revised  TSs,  the 
underlying  SER  for  Amendment  No.  1. 
and  the  Environmental  Assessment  are 
available  for  inspection  at  the  NRC 
Public  Dociunent  Room,  11555 
Rockville  Pike.  Rockville,  MD.  Single 
copies  of  the  CoC  may  be  obtained  from 
Roger  W.  Broseus,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
415-7608,  email  rwb@nrc.gov.  An 
electronic  copy  of  the  proposed  CoC  and 
preliminary  SER  can  be  found  in  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://www.nrc.gov/ 
NRC/ADAMS/index.html. 

Discussion  of  Amendments  by  Section 

Section  72.214    List  of  Approved  Spent 
Fuel  Storage  Casks 

Certificate  No.  1021  is  revised  by 
adding  the  effective  date  of  the  initial 
certificate  and  the  effective  date  of 
Amendment  Nilmber  1.  In  addition,  two 
technical  specifications  are  modified. 
The  first  allows  the  storage  of  an 
additional  type  of  spent  fuel  in  the  TN- 
32  cask  system  with  its  bounding 
characteristics.  The  second  changes  the 
site-specific  seismic  horizontal  and 
vertical  acceleration  limits  frtim  discrete 
values  to  two  equations.  The  latter 
change  increases  a  general  licensee's 
flexibility  by  making  the  technical 
specification  more  performance  based. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  1  to  CoC  No. 
1021  and  does  not  include  other  aspects 
of  the  TN-32  cask  system  design.  The 
NRC  is  using  the  "direct  final  rule 
procediu^"  to  promulgate  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial;  adequate  protection  of 
public  health  and  safety  continues  to  be 
ensured.  This  amendment  is  not 
considered  to  be  a  significant 
amendment  by  the  NRC  staff.  The 
amendment  to  the  rule  will  become 
effective  on  February  20.  2001. 


However,  if  the  NRC  receives  significant 
adverse  comments  by  January  4,  2001, 
then  the  NRC  will  publish  a  document 
that  withdraws  this  action  and  will 
address  the  comments  received  in 
response  to  the  amendment.  These 
comments  will  be  addressed  in  a 
subsequent  final  rule.  The  NRC  will  not 
initiate  a  second  comment  period  on 
this  action. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  the  Title  10  of  the  Code  of 
Federal  RegiUations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitled  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
Part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  dierefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  will  amend  the  CoC 
for  the  TN-32  cask  system  within  the 
list  of  approved  spent  fuel  storage  casks 
that  power  reactor  licensees  can  use  to 
store  spent  fuel  at  reactor  sites  under  a 
general  license.  This  amendment  will 
allow  holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  the  cask 
under  revised  conditions.  The  changes 


proposed  for  Amendment  No.  1  to  the 
TN-32  CoC  include:  (1)  Addition  of 
B&W/FCF  17x17  Mark  BW  assembly  to 
TS  2.1,  "Fuel  to  be  stored  in  the  TN-32 
Cask,"  with  revised  bounding 
characteristics,  and  (2)  revised  TS  4.3.3, 
"Site  Specific  Parameters  and  Analysis"' 
to  allow  analysis  of  allowable  seismic 
loads.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Dociunent  Room,  11555 
Rockville  Pike,  Rockville,  MD. 
Electronic  copies  the  envirorunental 
assessment  and  finding  of  no  significant 
impact  can  be  found  in  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/NRC/ADAMS/ 
index.html;  single  copies  are  available 
from  Roger  W.  Broseus,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555,  telephone  (301) 
415-7608,  email  rwb@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
Approval  Nvunber  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  cvurently  valid  OMB  control  nimiber, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
volimtary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  will  revise  the  TN- 
32  cask  system  design  listed  in  §  72.214 
(List  of  approved  spent  fuel  storage 
casks).  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
establishes  generally  applicable 
requirements. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181),  the 
Nuclear  Regulatory  Conunission  (NRC) 
issued  an  amendment  to  10  CFR  Part  72 
to  provide  for  the  storage  of  spent 
nuclear  fuel  under  a  general  license  in 
cask  designs  approved  by  the  NRC.  Any 
nuclear  power  reactor  licensee  can  use 
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NRC-approved  cask  designs  to  store 
spent  nuclear  fuel  if  it  notifies  the  NRC 
in  advance,  spent  fuel  is  stored  imder 
the  conditions  specified  in  the  cask's 
Certificate  of  Compliance  (CoC),  and  the 
conditions  of  the  general  license  are 
met.  A  list  of  NRC-approved  cask 
designs  is  contained  in  §  72.214.  On 
March  20.  2000  (65  FR  14790).  the  NRC 
issued  an  amendment  to  Part  72  that 
approved  the  TN-32  cask  design  by 
adding  it  to  the  list  of  NRC-approved 
cask  designs  in  §  72.214.  On  April  23, 
1999,  and  February  29,  2000,  the 
certificate  holder  (Transnuclear,  Inc.) 
submitted  applications  to  the  NRC  to 
amend  the  Certificate  of  Compliance 
(CoC,  No.  1021)  to  allow  holders  of 
power  reactor  operating  licenses  to  store 
spent  fuel  in  the  cask  under  revised 
conditions.  The  changes  requested 
include:  (1)  addition  of  B&W/FCF  17  x 
17  Mark  BW  assembly  to  TS  2.1,  "Fuel 
to  be  stored  in  the  TN-32  Cask."  with 
revised  bounding  characteristics  and  (2) 
revision  of  TS  4.3.3,  "Site  Specific 
Parameters  and  Analysis"  to  allow 
analysis  of  verification  of  allowable 
seismic  loads. 

This  rule  will  permit  the  changes 
requested  by  the  certificate  holder.  The 
alternative  to  this  action  is  to  withhold 
approval  of  this  amended  cask  system 
design  and  issue  an  exemption  to  each 
general  license.  This  alternative  would 
cost  both  the  NRC  and  the  utilities  more 
time  and  money  because  each  utility 
would  have  to  pursue  an  exemption. 

Approval  of  the  direct  final  rule  will 
eliminate  the  above  described  problem 
and  is  consistent  with  previous  NRC 
actions.  Further,  the  direct  final  rule 
will  have  no  adverse  effect  on  public 
health  and  safety.  This  direct  final  ride 
has  no  significant  identifiable  impact  or 
benefit  on  other  Government  agencies. 
Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  direct  final  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
seciu-ity.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 


Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  This  direct 
final  rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants, 
independent  spent  fuel  storage  facilities, 
and  Transnuclear,  Inc.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined.  Therefore,  a 
backfit  analysis  is  not  required. 

List  of  Subiects  In  10  CFR  Part  72 

Criminal  penalties.  ManpKJwer 
training  programs.  Nuclear  materials, 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Seciuity  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53.  57,  62,  63,  65,  69, 
81.  161,  182,  183,  184.  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948.  953.  954. 
955,  as  amended,  sec.  234.  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077.  2092, 
2093.  2095.  2099.  2111,  2201,  2232.  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206. 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L. 
lOd— 48b.  sec.  7902,  10b  Stat.  31b3  (42 
U.S.C.  5851);  sec.  102,  Pub.  L.  91-190,  83 
Stat.  853  (42  U.S.C.  4332);  sees.  131,  132, 
133,  135,  137,  141,  Pub.  L.  97-425,  96  Stat. 
2229,  2230,  2232,  2241,  see.  148,  Pub.  L. 
100-203,  101  Stat.  1330-235  (42  U.S.C. 
10151,  10152,  10153,  10155,  10157,  10161, 
10168). 


Section  72.44(g]  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),(d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issuednmder  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  hi  §  72.214,  Certificate  of 
Compliance  1021  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

*         *         •         *         * 

Certificate  Number:  1021 

Initial  Certificate  Effective  Date:  April 
19, 2000 

Amendment  Number  1  Effective  Date: 
February  20,  2001  '    * 

SAR  Submitted  by:  Transnuclear,  Inc. 
SAR  Title:  Final  Safety  Analysis  Report 

for  the  TN-32  Dry  Storage  Cask 
Docket  Number:  72-1021 

Certificate  Expiration  Date:  April  19, 
2020 

Model  Number:  TN-32,  TN-32A,  TN- 
32B 


Dated  at  Rockville,  Maryland,  this  16th  day ' 
of  November,  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  00-30906  Filed  12-4-00;  8:45  am] 
BIUJNG  CODE  7540-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  No.  00-28] 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulation  H  and  Y;  Docket  No.  R-IOST] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AC46 

Risk-Based  Capital  Guidelines;  Market 
Risk  Measure;  Securities  Borrowing 
Transactions 

AGENCIES:  Office  of  the  Comptroller  of 

the  Currency,  Treasury;  Board  of 

Governors  of  the  Federal  Reserve 

System;  and  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC) 
(collectively,  the  Agencies)  are  issuing 
an  interim  rule  with  a  request  for 
comment  that  amends  their  market  risk 
■'rules  to  revise  the  capital  treatment  for 
cash  collateral  that  is  posted  in 
connection  with  certain  seciuities 
borrowing  transactions.  The  effect  of  the 
interim  rule  is  to  more  appropriately 
align  the  capital  requirements  for  these 
transactions  with  the  risk  involved  and 
to  provide  a  capital  treatment  for  U.S. 
banking  organizations  that  is  more  in 
line  with  the  capital  treatment  applied 
to  their  domestic  and  foreign 
competitors. 

DATES:  This  interim  rule  is  effective 
January  4,  2001.  U.S.  banking 
organizations  may  apply  the  provisions 
of  this  interim  rule  beginning  December 
5.  2000.  Comments  must  be  received  by 
January  19,  2001. 
ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  Written  conmients  may  be 
submitted  electronically  to 
regs.comments@occ.treas.gov  or  by  mail 
to  Docket  No.  00-28.  Office  of  the 
Comptroller  of  the  Currency,  Public 
Information  Room,  250  E  Street,  SW, 
Mail  Stop  1-5,  Washington,  DC  20219. 


Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address. 

Board:  Comments,  which  should  refer 
to  Docket  No.  R-1087,  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW, 
Washington,  DC  20551,  or  mailed 
electronically  to 

regs .  comments@federalreserve .  go  v . 
Conunents  addressed  to  Ms.  Johnson 
may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  seciu-ity  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  euid  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9  a.m.  emd  5  p.m. 
weekdays  pursuant  to  §  261.12,  except 
as  provided  in  §  261.14  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES.  Federal  Deposit 
Insinance  Corporation,  550  17th  Street. 
NW.  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
(Fax  number:  (202)  898-3838;  Internet 
address:  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street.  NW,  Washington,  DC.  between  9 
a.m.  and  4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Roger  Tufts,  Senior  Economic 
Advisor,  Capital  Policy  (202)  874-5070, 
or  Ron  Shimabukxxro,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division  (202)  874-5090.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219. 

Board:  Norah  Barger.  Assistant 
Director  (202/452-2402).  or  David 
Adkins,  Supervisory  Financial  Analyst 
(202/452-5259),  Division  of  Banking 
Supervision  and  Regulation.  For  the 
hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Janice  Simms  (202/872-4984), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
NW,  Washington.  DC  20551. 

FDIC:  Stephen  G.  Pfeifer.  Examination 
Specialist  (202/898-8904).  Accounting 
Section,  Division  of  Supervision; 
Michael  B.  Phillips,  Counsel.  (202/898- 
3581).  Legal  Division.  Federal  Deposit 
Insxuance  Corporation.  550  17th  Street. 
NW.  Washington,  DC  20429. 


SUPPLEMENTARY  INFORMATION:  Securities 
borrowing  transactions  were  not 
specifically  addressed  in  the  July  1988 
agreement  entitled  "International 
Convergence  of  Capital  Measurement 
and  Capital  Standards"  (Basel  Accord), 
nor  in  the  risk-based  capital  guidelines 
adopted  by  the  Agencies  in  1989.'  At 
that  time,  the  involvement  of  U.S. 
banking  orgeinizations  in  corporate  debt 
and  equity  secinities  trading  activities 
was  limited.  However,  in  recent  years. 
U.S.  banking  organizations  have 
experienced  a  rapid  growth  of  such 
activities,  and  it  is  recognized  that 
securities  borrowing  transactions  serve 
an  important  function  in  the  operation 
of  securities  markets.  Securities 
borrowings  are  used  in  conjunction  with 
short  sales,  securities  fails  (securities 
sold  but  not  made  available  for  delivery 
on  the  settlement  date),  and  option  and 
arbitrage  positions.  Securities  are  also 
borrowed  in  order  to  be  pledged  against 
public  fund  deposits.  Securities 
borrowing  enhances  market  efficiency 
and  provides  an  important  source  of 
liquidity  to  the  securities  markets. 
In  a  typical  securities  borrowing 
transaction,  a  party  (for  example,  a 
banking  organization)  needing  to  borrow 
securities  obtains  the  securities  from  a 
securities  lender  and  posts  collateral  in 
the  form  of  cash  or  highly  marketable 
securities  with  the  seciu-ities  lender  (or 
an  agent  acting  on  behalf  of  the 
securities  lender)  in  an  amount  that 
fully  covers  the  value  of  the  securities 
borrowed  plus  an  additional  margin, 
usually  ranging  from  two  to  five 
percent.  In  accordance  with  U.S. 
generally  accepted  accounting 
principles,  cash  collateral  posted  with 
the  securities  lender  is  treated  as  a 
receivable  on  the  books  of  the  secinities 
borrower  (that  is,  it  is  treated  as  a  cash 
loeui  from  the  securities  borrower  to  the 
securities  lender,  who  is  the  obligor). 
Under  the  existing  capital  rules,  the 
securities  borrower  must  hold  capital 
against  the  full  amount  of  this 
receivable,  i.e.,  the  collateral  posted. 
The  borrowed  secmities  generally 
remain  on  the  balance  sheet  of  the 
securities  lender,  and.  therefore,  no 
additional  capital  charge  is  incurred  by 


'  The  Basel  Accord  was  developed  by  the  Basel 
Committee  on  Banking  Supervision  and  endorsed 
by  the  central  bank  governors  of  the  Group  of  Ten 
(G-10)  countries.  The  Basel  Accord  provides  a 
framework  for  assessing  the  capital  adequacy  of  a 
depository  institution  by  risk  weighting  its  assets 
and  off-balance  sheet  exposures  primarily  based  on 
credit  risk.  The  Basel  Committee  on  Banking 
Supervision  consists  of  representatives  of  the 
supervisory  authorities  and  central  banks  from  the 
Group  of  Ten  countries  (Belgium.  Canada.  France, 
Germany,  Italy,  Japan.  Netherlands,  Sweden, 
Switzerland,  United  Kingdom,  United  States),  and 
Luxembourg. 


the  seciuities  borrower.  Where  a 
securities  borrower  posts  collateral  in 
the  form  of  securities  that  continue  to  be 
carried  on  the  borrower's  books,  the 
only  capital  charge  incurred  by  the 
borrower  under  the  present  guidelines  is 
that  associated  with  a  direct  holding  of 
the  seciuities. 

The  Agencies  recognize  that  securities 
borrowing  is  a  long-established  financial 
activity  that  historically  has  resulted  in 
an  exceedingly  low  level  of  losses. 
Applying  a  standard  100  percent  risk 
weight  to  the  full  amount  of  the  cash 
collateral  posted  to  support  such 
borrowings,  the  Agencies  further 
recognize,  results  in  a  capital  charge 
that  is  inordinately  high,  not  only  in 
light  of  the  risk  involved  in  the 
transactions,  but  also  in  comparison  to 
the  capital  required  by  other  U.S.  and 
non-U. S.  regulators  of  financial  firms  for 
the  same  transactions.  Further,  under 
the  current  capital  rules,  a  banking 
organization  incurs  no  incremental 
capital  charge  when  it  borrows 
securities  and  posts  securities  to 
collateralize  the  borrowing,  even  though 
it  is  at  risk  for  the  amount  by  which  the 
collateral  exceeds  the  value  of  the 
securities  borrowed. 

The  Agencies  are  issuing  an  interim 
rule  that  better  reflects  the  low  risk  of 
securities  borrowing  and  the  posting  of 
cash  collateral  in  connection  with  such 
transactions  and  brings  the  capital 
requirements  for  U.S.  banking 
organizations  into  better  alignment  with 
the  capital  requirements  of  other  U.S. 
and  non-U. S.  regulators  of  financial 
institutions. 

Specifically,  the  Agencies  are 
adopting  an  interim  rule  that  permits 
banking  organizations  under  the  market 
risk  rules  to  exclude  from  risk-weighted 
assets  receivables  arising  bom  the 
posting  of  cash  collateral  associated 
with  securities  borrowing  transactions 
to  the  extent  such  receivables  are 
collateralized  by  the  market  value  of  the 
securities  borrowed,  subject  to  the 
following  conditions: 

1.  The  transaction  is  based  on 
securities  includable  in  the  frading  book 
that  are  liquid  and  readily  marketable; 

2.  The  transaction  is  marked  to  market 
daily; 

3.  The  transaction  is  subject  to  daily 
margin  maintenance  requirements,  and; 

4.  The  transaction  is  a  securities 
contract  for  the  purposes  of  section  555 
of  the  Bankruptcy  Code  (11  U.S.C.  555), 
a  qualified  financial  contract  for  the 
purpose  of  section  11(e)(8)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(e)(8)).  or  a  netting  contract 
between  or  among  financial  institutions 
for  the  purposes  of  sections  401-407  of 
the  Federal  Deposit  Insurance 


Corporation  Improvement  Act  of  1991 
(12  U.S.C.  4401-4407),  or  the  Board's 
Regulation  EE  (12  CFR  Part  231). 

Under  this  treatment,  the  amount  of 
the  receivable  created  in  connection 
with  the  posting  of  cash  collateral  in  a 
securities  borrowing  transaction  that 
would  be  excluded  from  the  securities 
borrower's  adjusted  risk-weighted  assets 
is  limited  to  the  portion  that  is 
collateralized  by  the  market  value  of  the 
securities  borrowed.  The 
uncoUateralized  portion,  which  equals 
the  difference  between  the  amount  of 
cash  collateral  that  the  securities 
borrower  posts  in  support  of  the 
borrowing  and  the  current  market  value 
of  the  securities  borrowed,  would  be 
assigned  to  the  risk  weight  appropriate 
to  the  obligor. 

The  Agencies  note  that  the  Basel 
Accord  is  currently  under  revision. 
These  revisions  could  result  in  a  more 
risk-sensitive  treatment  for  securities 
borrowing  transactions.  Accordingly, 
banking  organizations  should  be  aware 
that  this  capital  treatment  under  the 
market  risk  rules  is  subject  to  change 
pending  the  outcome  of  the  Basel 
revisions,  which  may  call  for  higher 
capital  charges  for  securities  borrowing 
and  similar  transactions. 

The  Agencies  welcome  comment  on 
all  aspects  of  this  interim  rule.  In 
particular,  the  Agencies  request 
industry  views  on  the  capital  treatment 
of  the  posting  of  securities  collateral 
associated  with  securities  borrowing 
transactions.  Under  the  current  capital 
rules  and  the  interim  rule,  the  posting 
of  securities  collateral  will  continue  to 
not  incur  a  capital  charge  even  though 
the  securities  borrower  is  at  risk  (as  it 
is  where  cash  is  posted  as  collateral)  for 
the  amount  by  which  the  securities 
collateral  exceeds  the  value  of  the 
securities  borrowed.  The  Agencies 
recognize  that  a  strong  case  can  be  made 
for  achieving  a  greater  consistency 
between  the  treatment  of  the  posting  of 
cash  collateral  and  the  posting  of 
securities  collateral  by  requiring  a 
capital  charge  on  the  amount  by  which 
the  market  value  of  the  securities  posted 
as  collateral  exceeds  the  market  value  of 
securities  borrowed.  This  could  be 
accomplished  under  the  present  capital 
framework,  for  example,  by  requiring 
the  difference  in  the  market  value  of  the 
securities  posted  as  collateral  and  that 
of  the  securities  borrowed  to  be  treated 
as  a  securities  lending  transaction. 
Under  such  a  treatment,  the  difference 
would  be  converted  at  100  percent  to  an 
on-balance  sheet  credit  equivalent 
amount  and  risk-weighted  according  to 
the  obligor.  Industry  views  are  sought 
on  whether  the  Agencies  should  seek  to 
further  equalize  the  capital  treatment  of 


cash  and  securities  collateral  posted  in 
support  of  a  securities  borrowing 
transaction. 

In  addition,  the  Agencies  are 
specifically  interested  in  whether  this 
revision  to  the  calculation  of  the  capital 
requirement  for  securities  borrowing 
transactions  should  be  limited  only  to 
those  banking  organizations  that  have 
implemented  the  market  risk  rules. 
Under  the  interim  rule,  no  reduction  in 
the  capital  requirement  for  these 
securities  borrowing  transactions  is 
available  to  banking  organizations  that 
have  not  implemented  an  approved 
value-at-risk  model.  Accordingly, 
comment  is  sought  on  whether  the 
capital  treatment  of  securities  borrowing 
should  be  modified  within  the  non- 
trading  portion  of  the  risk-based  capital 
calculation. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  pf  the 
Regulatory  Flexibility  Act.  the  Agencies 
have  determined  that  this  interim  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Accordingly,  a  regulatory 
flexibility  emalysis  is  not  required.  The 
interim  rule  would  reduce  regulatory 
burden.  The  rule  will  only  affect 
banking  organizations  that  operate 
under  the  market  risk  rules  which  limits 
the  applicability  of  the  rule  to 
organizations  with  significant  trading 
operations.  The  rule  will  reduce 
regulatory  burden  for  banking 
organizations  that  engage  in  seciuities 
borrowing  transactions. 

Administrative  Procedure  Act 

Pursuant  to  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  the  Agencies  find  good  cause  for 
issuing  this  interim  rule  in  advance  of 
the  receipt  of  comments  from  interested 
parties.  Currently,  U.S.  banking 
organizations  are  at  a  competitive 
disadvantage  versus  certain  foreign 
organizations  because  of  differing 
capital  treatment  for  securities 
borrowing  transactions.  The  Agencies 
find  that  it  is  contrary  to  the  pubhc 
interest  for  U.S.  banking  organizations 
to  be  subject  to  more  stringent  rules 
(resulting  in  higher  regulatory  capital 
requirements)  than  direct  competitor 
institutions  outside  of  the  U.S.  that  have 
capital  charges  determined  from  rules 
that  are  consistent  with  the  interim  rule. 
This  rule  relieves  a  restriction  on 
banking  organizations  and  fosters 
consistency  among  international 
institutions  prior  to  year-end.  but  does 
not  raise  safety  and  soundness  concerns. 
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The  Agencies  are  seeking  public 
comment  on  the  interim  rule. 

Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  interim  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

OCC  Unfunded  Mcindates  Reform  Act  of 
1995  Determinations 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditiu-e  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
interim  rule  is  limited  to  banking 
organizations  subject  to  the  market  risk 
rules  and  to  seciu^ities  borrowing 
transactions  collateralized  with  cash. 
The  OCC,  therefore,  has  determined  that 
the  interim  rule  will  not  result  in 
expenditines  by  State,  local,  or  tribal 
governments,  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  the 
OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure,  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements,  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information,  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  emd  recordkeeping 
requirements,  Secvuities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure,  Bank  deposit  insurance, 


Banks,  banking,  Capital  adequacy, 
Reporting  and  recordkeeping 
requirements,  Savings  associations. 
State  non-member  banks. 

Department  of  Treasury 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  1 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  S— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161,  1818, 
1828(n),  1828  note.  1831n  note,  1835,  3907 
and  3909. 

2.  In  appendix  A  to  part  3,  in  section 
3: 

a.  Revise  paragraph  (a)(4)  introductory 
text;  and 

b.  Add  a  new  footnote  12a. 

Appendix  A  To  Part  3 — Risked-Based 
Capital  Guidelines 


Section  3.  Risic  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 

*         *         *         *         * 

(a)*   •   * 

(4)  100  percent  risk  weight.  All  other  assets 
not  specified  above, '^^  including: 

^^"  A  bank  subject  to  the  market  risk  capital 
requirements  pursuant  to  appendix  B  of  this 
pent  3  may  calculate  the  capital  requirement 
for  qualifying  securities  borrowing 
transactions  pursuant  to  section  3(a)(l)(ii)  of 
appendix  B  of  this  part  3. 


3.  In  appendix  B  to  part  3,  in  section 
3,  revise  paragraph  (a)(1)  to  read  as 
follows: 

Appendix  B  to  Part  3 — Risk-Based 
Capital  Guidelines;  Market  Risk 
Adjustment 

(a)  *   *   * 

(1)  Adjusted  risk-weighted  assets,  (i) 
Covered  positions.  Calculate  adjusted  risk- 
weighted  assets,  which  equal  risk-weighted 
assets  (as  determined  in  accordance  with 
appendix  A  of  this  part),  excluding  the  risk- 
weighted  amount  of  all  covered  positions 
(except  foreign  exchange  positions  outside 
the  trading  account  and  over-the-counter 
derivatives  positions).' 

(ii)  Securities  borrowing  transactions.  In 
calculating  adjusted  risk-weighted  assets,  a 
bank  also  may  exclude  a  receivable  that 
results  from  the  bank's  posting  of  cash 
collateral  in  a  securities  borrowing 
transaction  to  the  extent  that  the  receivable 


is  collateralized  by  the  market  value  of  the 
borrowed  securities  and  subject  to  the 
following  conditions: 

(A)  The  borrowed  securities  must  be 
includable  in  the  trading  account  and  must 
be  liquid  and  readily  marketable; 

(B)  The  borrowed  securities  must  be 
marked  to  market  daily; 

(C)  The  receivable  must  be  subject  to  a 
daily  margining  requirement;  and 

(D)  The  securities  borrowing  transaction 
must  be  a  securities  contract  for  purposes  of 
section  555  of  the  Bankruptcy  Code  (11 
U.S.C.  555741(7)),  a  qualified  financial 
contract  for  purposes  of  section  11(e)(8)  of 
the  Federal  Deposit  Insurance  Act  (12  U.S.C. 
1821(e)(8)),  or  a  netting  contract  between  or 
among  financial  institutions,  for  purposes  of 
sections  401-407  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act  of 
1991  (12  U.S.C.  4401-4407)  or  RegulaUon  EE 
(12  CFR  Part  231). 
***** 

'  Foreign  exchange  positions  outside  the 
trading  account  and  all  over-the-counter 
derivative  positions,  whether  or  not  in  the 
trading  account,  must  be  included  in 
adjusted  risk-weighted  assets  as  determined 
in  appendix  A  of  this  part  3. 

Dated:  November  20,  2000. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Chapter  11 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  208  of  chapter  II  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1 .  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36.  92a,  93a, 
248(a),  248(c),  321-338a,  37ld,  461,  481-486, 
601,  611,  1814,  1816.  1818,  1820(d)(9), 
1823(j),  1828(o),  1831,  18310.  1831p-l, 
1831r-l,  1835a,  1882,  2901-2907,  3105, 
3310,  3331-3351,  and  3906-3909;  15  U.S.C. 
78b,  781(b),  781(g),  78l(i).  78o-^(c)(5),  78q, 
78q-l,  and  78w,  6801,  and  6805;  31  U.S.C. 
5318;  42  U.S.d  4012a.  4104a.  4104b,  4106, 
and  4128. 

2.  In  appendix  E  to  part  208,  under 
section  3,  paragraph  (a)(1)  is  revised  to 
read  as  follows: 

Appendix  E  to  part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks;  Market  Risk  Measiu% 


Section  3  Adjustments  to  the  Risk-Based 
Capital  Ratio  Calculations 


(a) 


(1)  Adjusted  risk-weighted  assets.  Calcuafe 
adjusted  risk-weighted  assets,  which  equals 
risk-weighted  assets  (as  determined  in 
accordance  with  appendix  A  of  this  part), 
excluding  the  risk-weighted  amounts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  account  and 
over-the  counter  derivative  positions) '  and 
receivables  arising  from  the  posting  of  cash 
collateral  that  is  associated  with  securities 
borrowing  transactions  to  the  extent  the 
receivables  are  collateralized  by  the  market 
value  of  the  borrowed  securities,  provided 
that  the  following  conditions  are  met: 

(i)  The  transaction  is  based  on  securities 
includable  in  the  trading  book  that  are  liquid 
and  readily  marketable, 

(ii)  The  transaction  is  marked  to  market 
daily. 

(iii)  The  transaction  is  subject  to  daily 
mcirgin  maintenance  requirements. 

(iv)  The  transaction  is  a  securities  contract 
for  the  purposes  of  section  555  of  the 
Bankruptcy  Code  (11  U.S.C.  555).  a  qualified 
financial  contract  for  the  purposes  of  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1821(e)(8)),  or  a  netting  conUact 
between  or  among  financial  institutions  for 
the  purposes  of  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C.  4401- 
4407).  or  the  Board's  Regulation  EE  (12  CFR 
part  231). 
***** 

'  Foreign  exchange  positions  outside  the 
trading  account  and  all  over-the-counter 
derivative  positions,  whether  or  not  in  the 
trading  account,  must  be  included  in  the 
adjusted  risk  weighted  assets  asdetermined 
in  appendix  A  of  this  part. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 
1828(o),  18311,  1831p-l.  1843(c),  1844(b). 
1972(1).  3106.  3108.  3310.  3331-3351.  3907. 
and  3909;  15  U.S.C.  6801  and  6805. 

2.  In  appendix  E  to  part  225,  under 
section  3,  paragraph  (a)(1)  is  revised  to 
read  as  follows: 

Appendix  E  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies;  Market  Risk  Measure 


Section  3.  Adjustments  to'the  Risk-Based 
Capital  Ratio  Calculations 

(a)  *   *   * 

(1)  Adjusted  risk-weighted  assets.  Calculate 
adjusted  risk-weighted  assets,  which  equals 
risk-weighted  assets  (as  determined  in 
accordance  with  appendix  A  of  this  part), 
excluding  the  risk-weighted  amounts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  accoimt  and 
over-the-counter  derivative  positions) '  and 
receivables  arising  from  the  posting  of  cash 


collateral  that  is  associated  with  securities 
borrowing  transactions  to  the  extent  the 
receivables  are  collateralized  by  the  market 
value  of  the  borrowed  securities,  provided 
that  the  following  conditions  are  met: 

(i)  The  transaction  is  based  on  securities 
includable  in  the  trading  book  that  are  liquid 
and  readily  marketable, 

(ii)  The  transaction  is  marked  to  market, 
daily. 

(iii)  The  transaction  is  subject  to  daily 
margin  maintenance  requirements, 

(iv)  The  transaction  is  a  securities  contract 
for  the  purposes  of  section  555  of  the 
Bankruptcy  Code  (11  U.S.C.  555),  a  qualified 
financial  contract  for  the  purposes  of  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1821(e)(8)).  or  a  netting  contract 
between  or  among  financial  institutions  for 
the  purposes  of  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C.  4401- 
4407),  or  the  Board's  Regulation  EE  (12  CFR 
Part  231). 
***** 

'  Foreign  exchange  positions  outside  the 
trading  account  and  all  over-the-counter 
derivative  positions,  whether  or  not  in  the 
trading  account,  must  be  included  in  the 
adjusted  risk  weighted  assets  as  determined 
in  appendix  A  of  this  part. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  24,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insiu-ance  Corporation 
12  CFR  Chapter  m 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  325  of  chapter  III  of  title 
1 2  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1816,  1818(a),  1818(b).  1818(c).  1818(t). 
1819(Tenth).  1828(c).  1828(d).  1828(i), 
1828(n),  1828(o).  1831o.  1835.  3907,  3909, 
4808;  Pub.  L.  102-233,  105  Stat.  1761,  1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242,  105  Stat.  2236,  2355.  2386  (12  U.S.C. 
1828  note). 

2.  In  appendix  C  to  part  325,  under 
section  3.  paragraph  (a)(1)  is  revised  to 
read  as  follows: 

Appendix  C  to  Part  325 — Risk-Based 
Capital  for  State  Non-Member  Banks: 
Market  Risk 


Section  3.  Adjustments  to  the  Risk-Based 
Capital  Ratio  Calculations 

(a)*   *   * 
***** 

(1)  Adjusted  risk-weighted  assets.  Calculate 
adjusted  risk-weighted  assets,  which  equals 


risk-weighted  assets  (as  determined  in 
accordance  with  appendix  A  of  this  part), 
excluding  the  risk-weighted  amounts  of  all 
covered  positions  (except  foreign  exchange 
positions  outside  the  trading  account  and 
over-the-counter  derivative  positions) '  and 
receivables  arising  from  the  posting  of  cash 
collateral  that  is  associated  with  securities 
borrowing  transactions  to  the  extent  the 
receivables  are  collateralized  by  the  market 
value  of  the  borrowed  securities,  provided 
that  the  following  conditions  are  met: 

(i)  The  transaction  is  based  on  securities 
includable  in  the  trading  book  that  are  liquid 
and  readily  marketable, 

(ii)  The  transaction  is  marked  to  market^   ' ' 
daily, 

(iii)  The  transaction  is  subject  to  daily 
margin  maintenance  requirements. 

(iv)  The  transaction  is  a  securities  contract 
for  the  purposes  of  section  555  of  the 
Bankruptcy  Code  (11  U.S.C.  555).  a  qualified 
financial  contract  for  the  purposes  of  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1821(e)(8)),  or  a  netting  contract 
between  or  among  financial  institutions  for 
the  purposes  of  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C.  4401- 
4407).  or  the  Board's  Regulation  EE  (12  CFR 
Fart  231). 
***** 

^  Foreign  exchange  positions  outside  the 
trading  account  and  all  over-the-counter 
derivative  positions,  whether  or  not  in  the 
trading  account,  must  be  included  in  the 
adjusted  risk  weighted  assets  as  determined 
in  appendix  A  of  this  part. 

Dated  at  Washington.  DC.  this  21st  day  of 
November.  2000. 

By  order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation. 

James  D.  LaPierre, 

Deputy  Executive  Secretary. 

[FR  Doc.  00-30748  Filed  12-4-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  8 

[Docket  No.  00-31] 
RIN15S7-AB72 

Assessment  of  Fees;  National  Banks; 
District  of  Columbia  Banks 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Ciurency  (OCC)  is  amending  the 
assessment  formula  it  uses  to  assess 
independent  trust  banks.  A  trust  bank  is 
considered  independent  for  ptuposes  of 
this  regulation  if  it  specializes  in  trust 
activities  and  is  not  affiliated  with  a 
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full-service  national  bank.  Under  the 
revised  rate  structure,  all  independent 
trust  banks  will  be  assessed  based  on 
balance  sheet  assets  plus  a  minimum  fee 
as  provided  by  the  OCC  in  the  annual 
Notice  of  Comptroller  of  the  Currency 
Fees  (Notice  of  Fees).  Independent  trust 
banks  with  assets  under  management  in 
excess  of  $1  billion  would  pay  an 
additional  amount  based  on  a  declining 
marginal  rate,  which  also  will  be 
provided  in  the  Notice  of  Fees. 
EFFECTIVE  DATE:  December  31,  2000. 
,  FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  E.  Plave,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090;  or  Karen 
McCluskey,  National  Bank  Examiner, 
Asset  Management  Division,  (202)  874- 
7276. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  charters,  regulates,  and 
supervises  approximately  2300  national 
banks  and  58  Federal  branches  and 
agencies  of  foreign  banks  in  the  United 
States,  accounting  for  nearly  60  percent 
of  the  nation's  banking  assets.  Its 
mission  is  to  ensiue  a  safe,  soimd,  and 
competitive  national  banking  system 
that  supports  the  citizens,  communities, 
and  economy  of  the  United  States. 

The  OCC  mnds  the  activities  it 
undertakes  to  carry  out  this  mission 
through  assessments  on  national  banks 
and  Federal  branches  and  agencies  of 
foreign  banks.  The  National  Bank  Act 
authorizes  the  OCC  to  collect  these 
assessments,  stating,  in  relevant  part; 

The  Comptroller  of  the  Currency  may 
impose  and  collects  assessments,  fees,  or 
other  charges  as  necessary  or  appropriate  to 
carry  out  the  responsibilities  of  the  office  of 
the  Comptroller.  Such  assessments,  fees,  and 
other  charges  shall  be  set  to  meet  the 
Comptroller's  expenses  in  carrying  out 
authorized  activities. 
12  U.S.C.  482  (Supp.  2000). 

This  provision  authorizes  the  OCC  to 
adjust  its  assessment  formula  so  that 
banks,  or  categories  of  banks,  pay  an 
assessment  that  appropriately 
apportions  to  them  the  OCC's  overall 
expenses  of  carrying  out  the  agency's 
activities.  Therefore  the  OCC  currently 
assesses  national  banks  and  Federal 
branches  and  agencies  according  to  a 
formula  based  on  several  factors, 
including  a  bank's  size,  condition,  and 
whether  it  is  the  "lead"  bank  or  "non- 
lead"  bank  among  national  banks  in  a 
holding  company.'  The  OCC  also  has 


'  A  "lead  bank"  is  the  largest  national  bank 
controlled  by  a  company,  based  on  a  comparison  of 
the  total  assets  held  by  each  national  bank 
controlled  by  that  company  as  reported  in  each 
bank's  most  recent  ConsoUdated  Report  of 


reserved  in  its  assessment  regulation  (12 
CFR  part  8)  the  authority  to  assess  a  fee 
for  certain  special  examinations  and 
investigations  and  for  examining  the 
fiduciary  activities  of  national  banks.  12 
CFR  8.6(a).  In  recent  years,  however,  the 
OCC  stopped  separately  charging 
national  banks  for  the  expenses  of 
examining  and  supervising  fiduciary 
activities. 

Since  the  OCC  eliminated  those 
separate  fees,  the  number,  size,  and 
complexity  of  the  activities  of 
independent  trust  banks  have  increased 
and  their  balance  sheet  assets 
increasingly  do  not  reflect  the  ongoing 
scope  or  complexity  of  their  activity, 
nor  the  extent  of  the  OCC's 
responsibilities  with  respect  to  them. 
For  example,  although  trust  assets 
managed  by  a  bank  are  not  shown  on 
the  bank's  balance  sheet,  the  bank's 
fiduciary  activities  are  subject  to 
extensive  regulatory  standards  under  12 
CFR  part  9  as  well  as  imder  state  laws 
that  are  made  applicable  to  national 
bank  fiduciary  activities  by  12  U.S.C. 
92a.  The  OCC  evaluates  the  bank's 
adherence  to  those  standards  as  part  of 
our  examination,  supervision,  and 
regulation  of  the  baiik. 

On  March  21,  2000,  we  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (65  FR  15111)  to 
amend  the  OCC's  assessment  regulation 
to  revise  the  formula  for  independent 
trust  banks.  The  purpose  of  the  proposal 
was  to  adjust  the  OCC's  assessment 
structure  to  better  reflect  the  full  extent 
of  the  OCC's  activities  in  the 
examination,  supervision,  and 
regulation  of  those  banks.  For  the  ■ 
reasons  discussed  below,  we  are 
adopting  the  rule  as  proposed  with 
changes  to  clarify  the  definition  of 
"affiliated"  and  to  address  situations  in 
which  a  large  trust  bank  becomes 
affiliated  with  a  small  full-service 
national  bank.  We  also  have  updated 
our  anticipated  flat  minimum  fee  and 
rate  schedules  applicable  to  managed 
assets  to  reflect  more  recent  data 
concerning  the  OCC's  activities,  as 
discussed  more  fully  below. 

Proposed  Rule  and  Comments  Received 

We  proposed  to  amend  12  CFR  8.6  to 
give  the  OCC  the  flexibility  to  increase 
assessments  on  independent  trust  banks 
by  applying  either  a  managed  assets 
component  or  a  flat  fee,  depending  on 
the  amount  of  assets  a  particular  bank 
has  under  management.  Under  the 
proposed  rule,  the  managed  assets 
component  and  flat  fee  were  assessed  on 
independent  trust  banks  in  addition  to 


Condition  (Including  Domestic  and  Foreign 
Subsidiaries)  (Call  Report).  12  CFR  8.2(a)(6)(ii)(A). 


the  assessment  calculated  on  book 
assets  under  12  CFR  8.2. 

The  OCC  received  18  comments  on 
the  proposal.  The  comments  included 
16  from  trust  banks  and  2  from  bank 
trade  associations.  While  many  of  the 
commenters  objected  to  paying 
increased  assessments,  the  commenters 
also  recognized  that  the  OCC  must 
recover  its  expenses  through 
assessments.  Several  commenters 
recommended  specific  changes  to  the 
proposal  or  asked  for  clarifications.  The 
following  is  a  more  detailed  discussion 
of  the  issues  raised  by  the  proposal,  the 
comments  we  received  concerning  those 
issues,  and  the  OCC's  responses  to  the 
comments. 

Scope  of  the  rule.  The  proposal  did 
not  include  additional  assessments  for 
full-service  national  banks  or  trust 
banks  that  are  affiliated  with  a  full- 
service  national  bank.  Four  commenters 
suggested  that  we  apply  the  proposal  to 
all  trust  banks,  not  only  those  affiliated 
with  a  full-service  national  bank. 

In  the  case  of  a  full-service  national 
bank  that  exercises  trust  powers, 
however,  since  the  bank  also  conducts 
substantial  non-fiduciary  activities,  the 
balance  sheet  assets  approach  of  the 
general  assessment  schedide  continues 
to  be  a  fair  yardstick  for  determining  the 
bank's  assessments.  Similarly,  when  a 
full-service  bank  opts  as  a  matter  of 
corporate  form  to  use  a  separate  charter 
to  conduct  its  trust  business,  the  OCC  is 
able  to  supervise,  examine,  and  regulate 
those  activities  on  a  coordinated  basis 
with  its  activities  with  respect  to  the 
affiliated  full-service  bank.  Thus,  in  this 
situation,  since  the  activities  of  the  two 
charters  will  be  evaluated  in 
combination,  the  balance  sheet  assets 
approach  for  determining  assessments 
continues  to  be  a  fair  basis  of 
measurement. 

Independent  trust  banks  that  are  not 
ciffiliated  with  a  full-service  national 
bank  present  a  distinguishable  situation 
because  their  balance  sheet  assets  do  not 
constitute  a  fair  yardstick  of  the 
complexity  of  their  operations  or  the 
extent  of  the  OCC's  activities  related  to 
their  operations.  Therefore,  except  as 
noted  below  in  the  discussion  of  the  test 
for  affiliation,  the  OCC  has  decided  to 
confine  the  scope  of  the  rule  to 
independent  trust  banks. 

Test  for  affiliation.  The  proposal 
defined  an  "independent  trust  bank"  as 
a  national  bank  that  "has  trust  powers, 
does  not  primarily  offer  full-service 
banking,  and  is  not  affiliated  with  a  full 
service  national  bank"  (emphasis 


added).  ^  It  did  not,  however,  define 
"affiliated."  Two  conunenters  asked  that 
we  clarify  the  meaning  of  the  term 
"affiliated." 

The  final  rule  states  that  a  trust  bank 
is  "affiliated"  with  another  entity  for 
assessment  piuposes  if  it  meets  tbe 
criteria  for  affiliation  found  in  the  OCC's 
trust  regulation  (12  CFR  part  9),  which 
incorporates  the  definition  of  "affiliate" 
found  in  section  2  of  the  Banking  Act  of 
1933, 12  U.S.C.  221a(b).  Generally 
speaking,  a  trust  bank  is  deemed 
"affiliated"  with  a  full-service  national 
bank  under  that  section  if  the  full- 
service  bank  owns  more  than  50%  of  the 
voting  stock  of  the  trust  bank  or  controls 
the  election  of  a  majority  of  the  trust 
bank's  directors,  or  if  the  trust  bank  is 
controlled  by  shareholders  that  own  at 
least  50%  of  the  full-service  bank  or 
control  the  election  of  a  majority  of  the 
full-service  bank's  directors.  Given  that 
this  is  the  test  already  used  in  the  OCC's 
trust  regulation,  affected  institutions 
should  be  familiar  with  its  application. 

The  final  rule  also  adds  a  provision, 
in  new  §  8.6(c)(2),  to  address  situations 
in  which  an  independent  trust  bank 
affiliates  with  a  comparatively  small 
full-service  national  bank  for  the 
purpose  of  evading  the  assessment 
regulation.  The  final  rule  preserves  the 
authority  of  the  OCC  in  those  instances 
to  assess  a  trust  bank  that  is  affiliated 
with  a  full-service  national  bank  as  if 
the  trust  bank  were  independent.  This 
change  is  consistent  with  one  of  the 
underlying  premises  of  the  rulemaking, 
namely,  that  assessments  paid  by  full- 
service  national  banks  that  are  affiliated 
with  trust  banks  are  adequate  to  meet 
the  OCC's  expenses  in  carrying  out  our 
authorized  activities. 

Distinguishing  discretionary  from 
non-discretionary  assets.  Under  the 
proposal,  independent  trust  banks  with 
assets  imder  management  in  excess  of 
$1  billion  would  pay  a  managed  assets 
component  that  would  be  calculated  by 
multiplying  the  amount  of  assets  under 
management  by  a  factor  to  be  supplied 
by  the  OCC  in  the  annual  Notice  of  Fees 
pursuant  to  12  CFR  8.8.  "Assets  under 
management"  are  those  assets  reported 
by  national  banks  on  Schedule  A,  Line 
18  of  the  Annual  Report  of  Trust  Assets 
(FFIEC  Form  001). 

The  proposal  asked  for  comment  on 
whether  we  should  distinguish  for 
assessment  purposes  between  assets 
oVer  which  the  bank  has  investment 
discretion  (discretionary  assets)  and 
those  that  it  holds  without  discretion 
(non-discretionary  assets),  for  example 


^  See  Charters,  Corporate  Manual,  Office  of  the 
Comptroller  of  the  Currency  at  19-20  (1998) 
(describing  trust  banks). 


in  a  custodial  capacity.  Two 
commenters  stated  that  they  can 
differentiate  such  assets  and  that  the 
OCC  should  make  that  distinction.  A 
third  commenter,  a  large  independent 
trust  bank  with  a  considerable  amount 
of  assets  imder  management,  rejected 
the  assumption  underlying  the  question. 
This  commenter  disagreed  with  the 
implication  that  it  takes  more  time  or 
resources  to  supervise  discretionary 
assets  and  rejected  the  concept  of 
making  the  distinction. 

After  considering  these  views,  we 
have  concluded  that  making  this 
distinction  between  discretionary  and 
non-discretionary  assets  is 
inappropriate  because  it  is  inconsistent 
with  the  way  the  OCC  examines  trust 
banks.  The  OCC  examines  trust  banks 
based  on  lines  of  business  and  areas  of 
risk  rather  than  on  the  discretionary/ 
non-discretionary  asset  distinction. 
Making  the  distinction  between 
discretionary  and  non-discretionary 
assets  for  assessment  purposes  woiild 
not  reflect  this  risk-focused  examination 
approach.  One  additional  basis  for 
rejecting  the  distinction  is  that, 
depending  on  the  nature  of  the  product 
or  services,  it  can  be  difficult  for  trust 
banks  to  fit  assets  neatly  in  one  category 
or  the  other.  Indeed,  there  is  a  large 
"gray"  area  in  making  this  distinction, 
which  supports  a  risk-focused 
supervisory  approach  rather  than  one 
based  on  the  label  applied  to  the  assets. 

Basis  for  the  flat  fee  and  managed 
asset  rates.  The  proposal  stated  the  flat 
fee  and  managed  asset  rate  tiers  were 
being  proposed  to  better  align  the  OCC's 
assessment  structure  with  the  OCC's 
responsibilities  reg^ding  independent 
trust  banks.  One  commenter  opined  that 
the  "assets  under  management" 
approach  fails  to  take  into  account 
economies  of  scale  or  relative  risks  of 
off-balance  sheet  activities  or  the  OCC's 
ratings  of  individual  banks. 

The  OCC  notes  that  the  proposal  does 
reflect  economies  of  scale.  As  is 
explained  further  in  the  discussion  of 
the  final  rule,  all  independent  trust 
banks  will  pay  a  minimum  flat  fee.  In 
addition  to  the  minimum  flat  fee, 
independent  trust  banks  with  assets 
under  management  in  excess  of  $1 
billion  will  be  assessed  according  to  a 
declining  marginal  rate  to  reflect  the 
economies  of  scale  noted  by  the 
commenter.  For  institutions  with  $1 
billion  or  less  in  assets  under 
management,  we  have  identified  no 
additional  economy  of  scale  when 
analyzing  the  expenses  of  supervising 
these  institutions.  Accordingly,  the  final 
rule  retains  the  approach  of  assessing 
these  institutions  by  a  minimum  flat  fee 


that  is  set  at  a  level  consistent  with  the 
OCC's  expenses. 

Application  of  assessment  to  de  novo 
banks.  The  proposal  did  not  distinguish 
the  assessment  of  de  novo  independent 
trust  banks  from  those  already 
established.  Six  commenters  suggested 
that  the  OCC  assess  "start-up" 
independent  trust  banks  at  a  reduced 
rate  or  phase  in  the  fees  over  a  few 
years.  These  banks  asserted  that  our 
proposed  flat  fee  will  be  burdensome  for 
them. 

We  believe  that  it  would  be 
inappropriate  to  charge  de  novo 
institutions  less.  While  we  recognize 
that  newly  formed  trust  banks  typically 
will  not  be  immediately  profitable,  they 
nevertheless  require  considerable 
supervisory  attention  as  they  set  up 
systems  and  procedures  and  learn  the 
compliance  requirements.  In  addition, 
de  novo  national  trust  banks  are  often 
not  new  to  trust  business — they  are 
often  formed  when  an  institution 
transfers  its  existing  trust  business  into 
a  national  bank  charter.  For  these 
reasons,  the  OCC  believes  that  it  is 
appropriate  to  treat  de  novo  trust  banks 
in  the  same  manner  as  all  other  de  novo 
national  banks  are  treated. 

Billable  hours.  The  proposed  rule  did 
not  include  a  billable  hours  component, 
although  it  did  invite  comment  on 
whether  the  OCC  should  adopt  a 
billable  hours  approach  to  assessing 
independent  trust  banks.  Five 
commenters  were  of  the  view  that  a 
system  of  assessments  for  independent 
trust  banks  with  $1  billion  or  less  in 
managed  assets  based  on  billable  hours 
would  be  more  "fair"  than  a  flat  fee, 
because  it  would  ensure  that  the 
assessment  was  directly  linked  to  the 
amotmt  of  effort  required  of  the  OCC  in 
any  given  assessment  period. 

After  a  careful  consideration  of  the 
comments  received,  we  have  declined  to 
adopt  a  billable  hours  approach.  Based 
on  experience  gained  previously  with  a 
billable  hours  system,  we  have 
concluded  that  such  a  system  can  have 
an  adverse  impact  on  the  examiner/ 
banker  relationship.  In  addition,  given 
the  variability  in  scheduling 
examinations,  a  billable  hours  approach 
could  result  in  assessments  that  vary 
from  year  to  year  for  any  given 
institution,  thereby  making  it  difficult 
for  banks  to  anticipate  expenses. 

Final  Rule 

For  the  reasons  discussed  above,  the 
OCC  adopts  the  rule  as  proposed,  with 
two  chemges.  The  first  change,  as 
described  previously,  is  to  clarify  the 
meaning  of  "affiliate"  for  puirposes  of 
the  assessment  rule.  The  second  is  to 
address  affiliations  created  for  the 
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purpose  of  evading  the  assessment 
regulation. 

While  the  actual  assessment  rates  will 
be  set  in  the  Notice  of  Fees,  we  have 
revised  our  projected  fee  schedule  to 
include  an  additional  marginal  rate. 
Under  the  final  rule,  the  OCC  will  assess 
all  independent  trust  banks  a  minimum 
flat  fee.  Independent  trust  banks  with 
assets  under  management  in  excess  of 
$1  billion  will  pay  an  additional 
amount,  calculated  by  multiplying 
assets  under  management  by  a  declining 
marginal  rate.  That  calculation  will 
yield  the  managed  assets  component  of 
the  assessment  for  these  banks.  In  either 
case,  the  trust  bank  will  also  be  assessed 
an  amount  based  on  its  book  assets. 

In  the  proposal,  we  set  out  estimated 
rates  and  fees  that  reflected  the  data  we 
had  at  the  time.  These  rates  and  fees 
have  been  adjusted  in  the  final  rule  to 
reflect  more  recent  data.  Using  these 
more  recent  data,  we  now  anticipate 
that  a  bank  having  assets  under 
management  in  excess  of  $1  billion 
would,  in  the  upcoming  year,  calculate 
each  of  its  semiaimual  assessments  by 
multiplying  the  first  $1  billion  in  assets 
under  management  by  0.00001875  ^, 
assets  vmder  management  over  $1 
billion  up  to  $10  billion  by  0.00000375, 
assets  under  management  over  $10 
billion  up  to  $100  bilUon  by 
0.000000625,  and  assets  under 
management  over  $100  billion  by 
.0000004.  The  product  then  would  be 
added  to  the  assessment  calculated 
under  section  8.2  that  is  based  on  book 
assets. 

For  independent  trust  banks  that  have 
$1  billion  or  less  in  trust  assets,  the  OCC 
will  assess  a  flat  fee  that  reflects  the 
minimum  expenses  of  regulating  and 
supervising  any  independent  trust  bank, 
regardless  of  size.  We  expect  that  the  fee 
due  with  each  of  the  semiannual 
assessments  for  the  upcoming  year  will 
be  $18,750,  in  addition  to  the  amount 
calculated  under  the  formula  based  on 
balance  sheet  assets.  The  actual  fees  and 
rates  used  to  calculate  assessments  of 
independent  trust  banks  will  be 
published  in  the  Notice  of  Fees.  Future 
rates  and  fees  may  be  adjusted  to  reflect 
the  OCC's  latest  expense  data  and  the 
appropriate  allocation  of  those  expenses 
to  national  banks. 

Regulatory  Flexibility  Act 

An  agency  must  prepare  a  Regulatory 
Flexibility  Analysis  if  a  rule  it  proposes 
will  have  a  "significant  economic 
impact"  on  a  "substantial  number  of 


small  entities."  5  U.S.C.  603,  605.  If, 
after  an  analysis  of  a  rule,  an  agency 
determines  that  the  nde  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  provides  that  the 
head  of  the  agency  may  so  certify.  The 
OCC  has  reviewed  the  impact  this  final 
rule  will  have  on  small  independent 
trust  banks.  Based  on  that  review,  the 
OCC  certifies  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  conclusion  is  that  the 
rule  will  apply  to  a  very  small  portion 
of  national  banks.  For  purposes  of  this 
Regulatory  Flexibility  Analysis  and 
regulation,  the  OCC  defines  "small 
independent  trust  banks"  to  be  those 
banks  with  less  than  $100  million  in 
total  assets,  including  managed  assets.'' 
Using  this  definition,  the  final  rule  will 
affect  only  seven  small  entities, 
representing  less  than  1%  of  all  national 
baiiks.  The  OCC  does  not  believe  this  to 
be  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104^  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  federal  mandate  that  may 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  the  final  rule  will  not 
result  in  expenditures  by  state,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
under  the  Unfunded  Mandates  Act. 


'  This  rate  will  yield  $18,750  on  a  semi-annual 
basis,  which  is  the  same  as  the  minimum  flat  fee 
for  independent  trust  banks  with  $1  billion  or  less 
in  managed  assets. 


*  The  OCC  is  using  this  definition  for  the  sole 
purose  of  this  preliminary  regulatory  flexibility 
analysis  after  consulting  with  the  Small  Business 
Administration's  Office  of  Advocacy.  The  OTS,  in 
its  assessment  regulation,  also  consulted  with  the 
Office  of  Advocacy  and  defined  "small  savings 
associations"  as  those  with  less  than  $100  million 
in  total  assets,  including  oR'-balance  sheet  assets. 
See  Assessments  and  Fees,  63  FR  43642,  43646 
(1998). 


List  of  Subjects  in  12  CFR  Part  8 

National  banks. 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  proposes  to  amend 
part  8  of  chapter  I  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  8— ASSESSMENT  OF  FEES; 
NATIONAL  BANKS;  DISTRICT  OF 
COLUMBIA  BANKS 

1 .  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  481,  482,  and 
3102  and  3108;  15  U.S.C.  78c  and  781;  and 
26  D.C.  Code  102. 

2.  In  §  8.6,  the  section  heading  is 
revised  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  8.6  Fees  and  assessments  for 
examinations  and  Investigations; 
Independent  trust  banks. 

***** 

(c)  Additional  assessments  on  trust 
banks.  (1)  Independent  trust  banks.  The 
assessment  of  independent  trust  banks 
will  include  a  managed  asset 
component,  in  addition  to  the 
assessment  calculated  according  to  §  8.2 
of  this  part,  as  follows: 

(i)  Minimum  fee.  All  independent 
trust  banks  will  pay  a  minimum  fee,  to 
be  provided  in  the  Notice  of 
Comptroller  of  the  ciurency  Fees. 

(ii)  Additional  amount  for 
independent  trust  banks  with  managed 
assets  in  excess  of$l  billion. 
Independent  trust  banks  with  managed 
assets  in  excess  of  $lbillion  will  pay  an 
amount  that  exceeds  the  minimum  fee. 
The  amount  to  be  paid  will  be 
calculated  by  multiplying  the  amount  of 
trust  assets  under  management  by  a  rate 
or  rates  provided  by  the  OCC  in  the 
Notice  of  Comptroller  of  the  Currency 
Fees. 

(2)  Trust  banks  affiliated  with  full- 
service  national  banks.  The  OCC  will 
assess  a  trust  bank  in  accordance  with 
paragraph  (c)(1)  of  this  section, 
notwithstanding  that  the  bank  is 
affiliated  with  a  full-service  national 
bank,  if  the  OCC  concludes  that  the 
affiliation  is  intended  to  evade  the 
assessment  regulation. 

(3)  Definitions.  For  purposes  of  this 
paragraph  (c)  of  this  section,  the 
following  definitions  apply:  t 

(i)  Affiliate  has  the  same  meaning  as 
this  term  has  in  12  U.S.C.  221a(b); 

(ii)  Independent  trust  bank  is  a 
national  bank  that  has  trust  powers, 
does  not  primarily  offer  full-service 
banking,  and  is  not  affiliated  with  a  full- 
service  national  bank;  and 


(iii)  Trust  assets  are  those  assets 
reported  on  Schedule  A,  Line  18  of  the 
Annual  Report  of  Trust  Assets  (FFIEC 
Form  001).  The  form  is  available  by  mail 
from  the  Office  of  the  Comptroller  of  the 
Currency,  Asset  Management  Division, 
250  E  Street,  SW..  Washington,  DC 
20219. 

Dated:  October  20.  2000. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[FR  Doc.  00-30843  Filed  12-^-00;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Nonmailable  Written,  Printed,  and 
Graphic  Matter 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  Part 
C030  of  the  Domestic  Mail  Manual 
(DMM)  to  provide  for  changes  to  the 
standards  concerning  written,  printed, 
and  graphic  matter  as  a  result  of  a  recent 
Department  of  justice  opinion 
concerning  lottery  material. 
EFFECTIVE  DATE:  December  14,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease  (703)  292-4184. 
SUPPLEMENTARY  INFORMATION:  As  the 
result  of  an  inquiry  from  the  Postal 
Service,  the  Department  of  Justice  has 
issued  an  opinion  stating  that  the  statute 
prohibiting  the  mailing  of  truthful 
advertising  concerning  lawful  gambling 
activity,  whether  state-run  or  private,  is 
no  longer  enforceable.  The  Attorney 
General  has  notified  Congress  that  it 
will  no  longer  enforce  the  criminal 
lottery  statute  (18  U.S.C.  Section  1302) 
against  gambling  advertisement  mailers, 
so  long  as  the  activity  advertised  is  legal 
and  the  mailing  does  not  provide  any 
entry  materials. 

The  Attorney  General's  opinion  is 
based  upon  a  decision  of  the  Supreme 
Coiul  issued  in  June  1999,  which  struck 
down  similar  prohibitions  against 
truthful  broadcast  advertising  for  lawful 
gambling  activity. 

Accordingly,  the  Domestic  Mail 
Manual  (DMM)  is  revised  to  conform  to 
the  Attorney  General's  new  guidance. 
The  changes  mean  that: 

1 .  Mailers  may  now  mail 
advertisements  for  casinos  and  state-nm 
or  private  lotteries  (so  long  as  that 
lottery  is  legal). 

2.  Newspapers  and  other  publications 
that  are  mailed  may  run  advertisements 
for  lawful  gambling  activity  without 
risking  their  authorizations  to  mail  at 
periodicals  rates. 


3.  The  Postal  Service  may  actively 
solicit  advertising  mail  from  licensed 
casinos  and  others  lawfully  conducting 
gambling  activity. 

The  following  prohibitions  will  still 
apply: 

1 .  No  mailing  is  acceptable  if  it 
provides  entry  materials  or 
instrumentalities  (lottery  or  raffle 
tickets,  for  instance)  through  the  mail. 

2.  Mailing  gambling  proceeds, 
instnunentalities,  or  other  means  of 
participation  continue  to  violate  the 
criminal  statute. 

The  changes  announced  in  this 
document  are  effective  on  December  14, 
2000,  and  also  will  be  published  in 
Postal  Bulletin  22039  (12-14-00).  These 
revisions  to  the  DMM  will  be  included 
in  the  printed  version  of  DMM  Issue  56, 
scheduled  for  January  2001  (pending  a 
decision  about  the  R2000-1  onmibus 
rate  case).  These  amendments  are  being 
published  without  provision  for  public 
comment  because  the  changes  are 
required  by  law. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual  (DMM)  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  part 
111). 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404.  3001-3011,  3201-3219,  3403- 
3406.  3621,3626,5001. 

2.  Revise  part  C030  of  the  DMM  to 
include  the  following  revisions: 

C    CHARACTERISTICS  AND 
CONTENT 

COOO    General  Information 


C030    Nonmailable  Written,  Printed, 
and  Graphic  Matter 


C031     Written,  Printed,  and  Graphic 
Matter  Generally 


3.0    LOTTERY  MATTER  (18  USC  1302) 

***** 

[Revise  3.2  to  read  as  follows:] 
3.2    Unlawfiil  Mail  Matter 

Unlawful  matter  includes  any  letter, 
newspaper,  periodical,  parcel,  stamped 
card  or  postcard,  circular,  or  other 
matter  permitting  or  facilitating 


participation  in  a  lottery;  any  lottery 
ticket  or  part  thereof  or  substitute;  and 
any  form  of  payment  for  a  lottery  ticket 
or  share. 

3.3    Fishing  Contests,  Indian  Gaming 
Regulatory  Act,  Lotteries 

[Remove  item  b.  Redesignate  items  c 
and  d  as  b  and  c,  respectively.  Revise 
newly  redesignated  item  c  to  read  as 
follows:] 

***** 

c.  An  advertisement,  list  of  prizes,  or 
other  information  on  a  lottery  not 
prohibited  by  the  state  where  it  is 
conducted. 

***** 

An  appropriate  amendment  to  39  CFR 
part  111  to  reflect  these  changes  will  be 
published. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-30810  Filed  12-4-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1 504  and  1 552 

[FRL-6912-2] 

Acquisition  Regulation:  Business 
Ownership  Representation 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  to  add 
a  new  clause  that  will  provide  the 
Agency  with  information  regarding  its 
contract  awards.  This  new  clause 
requests  the  successful  awardee  of  an 
FPA  contract  to  volimtarily  identify  the 
specific  racial/ethnic  category  that  best 
represents  the  ownership  of  its  business. 
The  information  provided  by  the  clause 
will  not  be  used  for  the  establishment  of 
a  set-aside  or  quota.  The  information 
will  be  used  for  general  statistical 
piuposes  or  for  the  purpose  of  focusing 
future  outreach  initiatives  to  those 
businesses  owned  by  racial/ethnic 
groups  who  are  unaware  of  EPA 
contracting  opportimities. 
DATES:  This  rule  is  effective  January  4, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leigh  Pomponio,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802R),  1200 
Peimsylvania  Avenue,  NW,  Washington, 
D.C.  20460,  Telephone:  (202)  564-4364. 
SUPPLEMENTARY  INFORMATION: 
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A.  Background  Information 

A  new  Environmental  Protection 
Agency  Acquisition  Regulation  clause 
has  been  developed  to  provide 
statistical  data  concerning  EPA  awards 
made  to  businesses  owned  by  various 
racial/ethnic  groups,  regardless  of  size 
or  disadvantaged  status.  The  new  clause 
will  be  incorporated  into  all  EPA 
solicitations  and  contracts  expected  to 
exceed  the  simpliHed  acquisition 
threshold  ($100,000).  The  clause  asks 
EPA  contract  recipients  to  voluntarily 
identify  the  specific  racial/ethnic 
category  that  best  represents  the 
ownership  of  its  business.  The  statistics 
generated  by  the  clause  will  help  EPA 
target  futiu-e  outreach  initiatives  to  both 
large  and  small  business  owners  who 
are  unaware  of  EPA  contracting 
opportunities.  Possible  outreach 
initiatives  may  consist  of  workshops, 
seminars  or  conferences  and  may 
include  presentations  on  how  to  do 
business  with  EPA  or  how  the 
Government  contracting  process  works. 
Such  outreach  efforts  will  not  be  limited 
to  target  audiences,  but  will  be  open  to 
the  general  public.  Further,  the 
information  provided  by  the  clause  will 
not  be  used  to  establish  a  set-aside  or  a 
quota. 

Currently,  statistical  data  is  available 
to  identify  the  types  of  small  businesses 
receiving  EPA  awards.  There  is  no 
mechanism  for  obtaining  similar 
information  for  large  businesses.  The 
Federal  Acquisition  Regulation  clause  at 
52.21»-1  (Ah  U)  permits  the  Department 
of  Defense,  the  National  Aeronautics 
and  Space  Administration,  and  the  U.S. 
Coast  Guard  to  gather  ethnic  and 
minority  ownership  information. 
However,  the  Federal  Acquisition 
Regulation  clause  at  52.219-1(ALT  II) 
only  pertains  to  offerors  who  represent 
themselves  as  small  disadvantaged 
business  concerns,  as  defined  in  Title  13 
of  the  Code  of  Federal  Regulations, 
section  124.1002. 

The  business  ownership  racial/ethnic 
groups  in  this  new  clause  are  similar  to 
the  categories  listed  in  the  Office  of 
Management  and  Budget  Statistical 
Policy  Directive  No.  15,  Race  and  Ethnic 
Standards  of  Federal  Statistics  and 
Administrative  Reporting.  The  clause 
contains  minor  variations  to  enable  EPA 
to  compare  collected  data  to  data 
published  by  the  US  Census  Bureau.  As 
Census  Biueau  data  becomes  compliant 
with  the  Office  of  Management  and 
Budget  Statistical  Policy  Directive  No. 
15,  EPA  will  adjust  the  clause 
accordingly. 

The  Civilian  Agency  Acquisition 
CouncU  (CAAC)  was  consiilted 


regarding  the  development  of  this 
clause,  and  did  not  voice  any  objections. 

The  comment  period  for  the  proposed 
rule  extended  from  June  23,  2000,  to 
August  22,  2000,  and  yielded  one 
external  comment  A  Sununary  and 
Analysis  of  Comments  document 
containing  the  EPA  response  is  included 
in  the  docket  for  this  rule  and  is 
available  by  contacting  Leigh  Pomponio 
at  (202)  564-^364  or  E-mail: 
pomponio.leigh@epa.gov. 

In  response  to  the  external  comment, 
EPA  has  made  three  minor  changes  to 
the  proposed  rule  to  better  describe:  (1) 
Why  EPA  needs  the  new  clause,  (2)  the 
information  requirements  of  the  new 
clause,  and  (3)  statistical  evidence  to 
support  that  there  is  not  an  impact  on 
a  substantial  niunber  of  small  entities. 

While  we  recognize  that  statistical 
data  may  be  available  for  small 
businesses,  there  is  no  mechanism  for 
obtaining  similar  data  for  large 
businesses.  The  intent  of  the  new  clause 
is  to  provide  statistical  data  on  whether 
businesses  owned  by  various  racial  and 
ethnic  groups  are  represented  in  Agency 
contract  awards.  Such  data  will  help 
EPA  target  audiences  for  its  outreach 
initiatives. 

B.  Executive  Order  12866 

This  final  r\ile  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Therefore,  no 
review  was  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB). 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  nimiber  2030-0041.  EPA  utilizes 
outside  contractors  for  the  performance 
of  many  critical  activities.  EPA 
encourages  full  participation  in  its 
contractor  selection  process  and  would 
like  to  make  information  about 
contracting  opportunities  readily 
available  to  the  contracting  community. 
By  collecting  business  ownership  data, 
EPA  will  be  able  to  analyze  the  data  and 
make  business  decisions  relative  to 
outreach  activities.  The  information 
collected  will  not  be  used  to  make 
award  decisions.  Responses  to  the 
collection  will  be  voluntary,  and  a 
response  is  not  required  to  obtain  or 
retain  a  benefit.  Responses  will  be 
treated  as  Confidential  Business 
Information  (CBI).  CBI  is  protected  from 
public  release  in  accordance  with  the 


Agency's  confidentiality  regulation,  40 
CFR  2.201  et  sea. 

The  burden  oi  responding  under  this 
rule  is  estimated  to  average  3  minutes 
per  response.  The  estimated  number  of 
respondents,  based  upon  average  annual 
awards,  is  240.  The  frequency  of 
responses  is  1  per  respondent. 
Therefore,  the  estimated  total  annual 
hour  burden  for  all  respondents  is  12 
hoiu-s  (3  x  240  X  1  divided  by  60).  There 
are  no  estimated  total  annualized  capital 
and  operating  and  maintenance  cost 
burden  associated  with  this  rule. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions,  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  trsiin  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  the  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
niunber.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9,  and  48  CFR  Chapter  15.  EPA  is 
amending  the  table  in  48  CFR  Chapter 
15,  of  ciurently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations,  to  list  the  information 
requirements  contained  in  this  final 
rule. 

D.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  conunent  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  ludess  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  goveriunental 
jurisdictions. 

For  piuposes  of  assessing  the  impact 
of  this  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  definition  of  a  small 
business  found  in  the  Small  Business 


Act  and  codified  at  13  CFR  121.201;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  the  Agency  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  impact  on 
small  entities  will  not  be  significant. 
This  final  rule  is  voluntary  auid  will 
have  no  effect  on  the  evaluation  criteria 
for  award.  As  noted  in  the  Information 
Collection  Request  Federal  Register  (65 
FR  47985,  August  4,  2000)  document 
and  the  Paperwork  Reduction  Act 
discussion  above,  contractors  will 
require  only  a  minimal  amount  of  time 
(three  minutes  per  respondent)  to 
complete  the  clause.  Therefore,  to  the 
extent  that  this  does  result  in  some 
contractor-inciured  costs,  EPA 
anticipates  that  these  will  be  de 
minimus.  Further,  because  the  clause 
will  only  be  applicable  over  the 
simplified  acquisition  threshold 
($100,000),  this  final  rule  will  not  have 
an  impact  on  a  substantial  number  of 
small  entities.  It  is  noted  that, 
historically,  small  businesses  do  not 
receive  a  large  percentage  of  EPA 
contracts  which  exceed  the  simplified 
acquisition  threshold  ($100,000).  In 
fiscal  year  1999,  137  small  businesses 
received  EPA  awards  over  $100,000. 
This  represents  only  17.5%  of  the 
agency's  total  contract  awards  which 
exceeded  $10,000  in  fiscal  year  1999.  It 
is  anticipated  that  this  percentage  will 
remain  the  same  or  be  minimally  higher 
for  fiscal  year  2000. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  This  final  rule  does  not  contain 
a  Federal  mandate  that  may  result  in 
expenditiu^s  of  $100  million  or  more 
for  State,  local,  and  Tribal  goverrunents, 
in  aggregate,  or  the  private  sector  in  any 
one  year.  Any  private  sector  costs  for 
this  action  relate  to  paperwork 
requirements  and  associated 
expenditiu-es  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 


F.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  on 
environmental  health  or  safety  risks  that 
have  a  disproportionate  effect  on 
children. 

G.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  "Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  goverrunent  provides  the  funds 
necessary  to  pay  for  the  direct 
compliance  costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  govenmients.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  considtation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  "Tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113,  section  12(d)  (15  U.S.C:  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

I.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Pohcies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regxilation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regiilation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
amends  the  EPA  Acquisition  Regulation 
relating  to  internal  agency  procedures 
addressing  business  ownership 
categories  of  contractors  who  receive 
EPA  awards.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

J.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301; 
section  205(c),  63  Stat.  390,  as  amended  40 
U.S.C.  486(c). 

List  of  Subjects  in  48  CFR  Farts  1504 
and  1552 

Government  procurement. 
Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1504  and  1552  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  Sec.  205(c),  63 
Stat.  390,  as  amended,  40  U.S.C.  486(c);  41 
U.S.C.  418b. 

2.  Part  1504  is  amended  by  adding 
subpart  1504.6  as  follows: 

PART  1504— ADMINISTRATIVE 
MATTERS 

Subpart  1504.6 — Contract  Reporting 

1504.670    Business  Ownership 
Representation. 

Contracting  officers  shall  insert  the 
clause  at  1552.204-70,  Business 
Ovmership  Representation,  in 
solicitations  and  contracts  with  an 
estimated  dollar  value  greater  than  the 
simplified  acquisition  threshold. 
Completion  of  the  clause  by  the 
successful  awardee  is  voluntary. 

3.  Subpart  1552.2  is  amended  by 
adding  1552.204-70  as  follows: 


1552.204-70    Business  Ownership 
Representation. 

As  prescribed  in  1504.670,  insert  the 
following  clause  in  solicitations  and 
contracts: 

Business  Ownership  Representation 
(JAN  2001) 

The  successful  awardee  should  check 
one  or  more  of  the  categories  below  that 
represents  its  business  ownership  and 
rettim  this  information  to  the 
contracting  officer  within  ten  (10) 
calendar  days  after  award.  Completion 
of  this  clause  by  the  successful  awardee 
is  volimtary. 

"Ownership,"  as  used  in  this  clause, 
means:  (a)  At  least  51  percent  of  the 
concern  is  owned  by  one  or  more 
individuals  from  a  category  listed 
below;  or,  in  the  case  of  any  publicly 
owned  business,  at  least  51  percent  of 
the  stock  of  the  concern  is  owned  by 
one  or  more  such  individuals;  and  (b) 
The  management  and  daily  business 
operations  of  the  concern  are  controlled 
by  one  or  more  such  individuals. 

Ethnicity 

[  ]  Hispanic  or  Latino. 
(  ]  Not  Hispanic  or  Latino. 

Race 

[  ]  American  Indian,  Eskimo,  or 
Aleut. 

[  ]  Asian  or  Pacific  Islander. 
[  ]  Black  or  African  American. 
[  ]  White. 

(End  of  clause) 

Dated:  November  29,  2000. 

Judy  S.  Davis, 

Acting  Director,  Office  of  Acquisition 
Management. 

(PR  Doc.  00-30911  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
[I.D.  102600E] 

Fraser  River  Sockeye  and  Pink  Salmon 
Fisheries;  Inseason  Orders 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  orders. 

SUMMARY:  NMFS  publishes  the  Fraser 
River  salmon  inseason  orders  regulating 
salmon  fisheries  in  U.S.  waters.  The 
orders  were  issued  by  the  Fraser  River 


Panel  (Panel)  of  the  Pacific  Salmon 
Commission  (Commission)  and 
subsequently  approved  and  issued  by 
NMFS  diu-ing  the  2000  sockeye  and 
pink  salmon  fisheries  within  the  U.S. 
Fraser  River  Panel  Area.  These  orders 
established  fishing  times,  areas,  and 
types  of  gear  for  U.S.  treaty  Indian  and 
all-citizen  fisheries  during  the  period 
the  Conunission  exercised  jurisdiction 
over  these  fisheries.  Due  to  the 
frequency  with  which  inseason  orders 
are  issued,  publication  of  individual 
orders  is  impracticable.  The  2000  orders 
are  therefore  being  published  in  this 
document  to  avoid  fragmentation. 
DATES:  Each  of  the  following  inseason 
actions  was  effective  upon  the  dates  and 
times  as  specified  at  50  CFR 
300.97(b)(1).  Comments  will  be 
accepted  through  December  20,  2000. 
ADDRESSES:  Comments  may  be  mailed  to 
Donna  Darm,  Acting  Regional 
Administrator,  Northwest  Region, 
NMFS.  7600  Sand  Point  Way  N.E.,  BIN 
Cl5700-Bldg.  1,  Seattle,  WA  98115- 
0070.  Information  relevant  to  this 
document  is  available  for  public  review 
during  business  hoius  at  the  office  of 
the  Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The  treaty 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  Concerning  Pacific  Salmon 
was  signed  at  Ottawa  on  January  28, 
1985,  and  subsequently  was  given  effect 
in  the  United  States  by  the  Pacific 
Salmon  Treaty  Act  (Act)  at  16  U.S.C. 
3631-3644. 

Under  authority  of  the  Act,  Federal 
regulations  at  50  CFR  part  300  subpart 
F  provide  a  framework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Conunission's  Panel  for  U.S.  sockeye 
and  pink  salmon  fisheries  in  the  Fraser 
River  Panel  Area. 

The  regulations  close  the  Fraser  River 
Panel  Area  (U.S.)  to  U.S.  sockeye  and 
pink  salmon  fishing  luiless  opened  by 
Panel  orders  or  by  inseason  regulations 
published  by  NMFS  that  give  effect  to 
Panel  orders.  During  the  fishing  season, 
NMFS  may  issue  regulations  that 
establish  fishing  times  and  areas 
consistent  with  the  Commission 
agreements  and  inseason  orders  of  the 
Panel.  Such  orders  must  be  consistent 
with  domestic  legal  obligations.  The 
Regional  Administrator,  Northwest 
Region,  NMFS,  issues  the  inseason 
orders.  Official  notification  of  these 
inseason  actions  of  NMFS  is  provided 
by  two  telephone  hotline  numbers 
described  at  50  CFR  300.97(b)(1). 


Inseason  orders  must  be  published  in 
the  Federal  Register  as  soon  as 
practicable  after  they  are  issued.  Due  to 
the  frequency  with  which  inseason 
orders  are  issued,  publication  of 
individual  orders  is  impractical. 
Therefore,  the  2000  orders  are  therefore 
being  published  in  this  document  to 
avoid  fragmentation. 

The  foflowing  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  U.S. 
fisheries  by  NMFS  during  the  2000 
fishing  season.  The  times  listed  are  local 
times,  and  the  areas  designated  are 
Puget  Sound  Management  and  Catch 
Reporting  Areas  as  defined  in  the 
Washington  State  Administrative  Code 
at  Chapter  220-22. 

Order  No.  2000-1:  Issued  5  p.m.,  July 
21,  2000 

Treaty  Indian  Fishery 

Areas  4B,  5  and  6C:  Open  for  drift 
gilbiets  from  6  p.m.  July  21,  2000,  to  12 
noon  July  26,  2000. 

Order  No.  2000-2:  Issued  1  p.m.  July 
25, 2000 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Open  for  drift 
gillnets  from  12  noon  July  26,  2000,  to 
12  noon  July  29,  2000. 

Areas  6,7  and  7A:  Open  for  net  fishing 
from  4  a.m.  to  8  p.m.  on  July  26,  2000. 

All  Citizen  Fishery 

Areas  7  and  7A:  Purse  seine  fishery 
open  from  6  a.m.  to  3  p.m.  on  July  27, 
2000.  Drift  gillnet  fishery  open  from  3 
p.m.  to  11:59  p.m.  on  July  27,  2000.  Reef 
net  fishery  open  from  5  a.m.  to  9  p.m. 
on  July  29,  2000. 

Order  No.  2000-3:  Issued  4  p.m.,  July 
25,  2000,  and  supersedes  all  previous 
inseason  orders 

Treaty  Indian  Fishery 

Areas  4B,  5,  and  6C:  Drift  gillnet  open 
from  12  noon  July  26,  2000,  to  12  noon 
July  29,  2000. 

Areas  6,  7  and  7 A:  Open  for  net 
fishing  from  4  a.m.  July  26,  2000,  to  8 
a.m.  July  27,  2000. 

All  Citizen  Fishery 

Areas  7  and  7A:  Drift  gillnet  fishery 
open  8  a.m.  to  11:59  p.m.  July  27,  2000. 
Pvuse  seine  fishery  open  5  a.m.  to  9  p.m. 
July  28,  2000.  Reef  net  fishery  open 
from  5  a.m.  to  9  p.m.  on  July  29,  2000, 
and  July  30,  2000. 

Order  No.  2000-4:  Issued  4  p.m.  August 
2,  2000,  and  supersedes  all  previous 
inseason  orders 

All  Citizen  Fishery 

Areas  7  and  7A:  Purse  seine  fishery 
open  from  5  a.m.  to  9  p.m.  August  3, 


2000,  and  from  5  a.m.  to  9  p.m.  August 
4,  2000.  Drift  gillnet  fishery  open  from 
7:15  a.m.  to  11:59  p.m.  August  3.  2000, 
and  from  7:15  a.m.  to  11:59  p.m.  August 
4,  2000. 

Order  No.  2000-5:  Issued  at  4:00  p.m., 
Augusts,  2000 

Treaty  Indian  Fishery 

Areas  4B,  5  and  6C:  Open  for  drift 
gillnets  from  6  p.m.  August  5  to  6:00 
p.m.  August  7,  2000. 

Areas  6,  7  and  7A:  Open  for  net 
fishing  from  12:00  noon  August  6,  2000, 
to  6:00  p.m.  August  7,  2000. 

Order  No.  2000-6:  Issued  at  4:00  p.m. 
August  8,  2000 

All  Citizen  Fishery 

Areas  7  and  7 A:  Reef  net  fishery  open 
frt)m  6:00  a.m.  to  6:00  p.m.  August  9, 
2000.  Purse  seine  fishery  open  from  6:00 
a.m.  to  6:00  p.m.  August  10,  2000.  Drift 
gillnet  fishery  open  from  8:00  a.m.  to 
8:00  p.m.  on  August  10,  2000. 

Order  No.  2000-7:  Issued  at  4:00  p.m. 
August  15,  2000 

All  Citizen  Fishery 

Areas  7  and  7A  south  and  east  of  a 
line  from  Iwersen's  Dock  on  Point 
Roberts  to  Georgina  Point  Light  at  the 
entrance  to  Active  Pass  in  British 
Columbia:  Purse  seine  fishery  open  from 
6:00  a.m.  to  6:00  p.m.  on  August  16, 
2000.  Drift  gillnet  fishery  open  from 
8:00  a.m.  to  8:00  p.m.  August  16,  2000. 

Order  No.  8-2000:  Issued  at  4:00  p.m. 
August  22,  2000 

United  States  Fraser  River  Panel  Area 
Waters 

Areas  4B,  5  and  6C,  relinquish 
regulatory  control  effective  August  27, 
2000. 

Areas  6  and  7  and  Area  7A  south  and 
east  of  a  line  from  Iwerson's  Dock  on 
Point  Roberts  to  Georgina  Point  Light  at 
the  entrance  to  Active  Pass  in  British 
Columbia,  relinquish  regulatory  control 
effective  August  27,  2000. 

Classification 

Because  these  fisheries  have  been 
closed,  NMFS  has  determined  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  a  prior 
opportimity  for  public  comment 
because  such  notification  would  be 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest. 

This  action  is  authorized  by  50  CFR 
300.97,  and  is  exempt  from  review 
imder  Executive  Order  12866. 

Authority:  16  U.S.C.  3636(b). 


Dated:  November  28.  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  00-30818  Filed  12-4-00;  8:45  am] 
WLUNO  COOE:  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  635 
[I.D.  111400A] 

Atlanta  Highly  Migratory  Species 
(HMS)  Fisheries;  l^rge  Coastal, 
Pelagic,  and  Small  Coastal  Shark 
Species 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  season  notification. 

SUMMARY:  NMFS  notifies  eUgible 
participants  of  the  opening  and  closing 
of  fishing  seasons  for  Atlantic  large 
coastal  sharks  (LCS)-,  small  coastal 
sharks  (SCS),  and  pelagic  sharks. 
DATES:  The  fishery  opening  for  LCS  is 
effective  January  1,  2001;  &e  LCS 
closure  is  effective  from  11:30  p.m.  local 
time  March  24,  2001,  through  June  30, 
2001.  The  fishery  opening  for  SCS  and 
pelagic  sharks  is  January  1 ,  2001 ;  no 
closure  dates  for  these  fisheries  are 
included  in  this  document. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Margo  Schulze-Haugen  or  Karyl 
Brewster-Geisz,  301-713-2347;  fiax  301- 
713-1917. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  imder 
the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
(HMS  FMP),  and  its  implementing 
regulations  foimd  at  50  CFR  part  635 
issued  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

On  Jime  30. 1999,  NMFS  received  a 
Court  Order  from  Judge  Steven  D. 
Merryday  enjoining  NMFS  firom 
enforcing  the  1999  regulations,  64  FR 
29090  (May  28,  1999),  regarding 
Atlantic  shark  commercial  catch  quotas 
and  fish-coimting  methods  (including 
the  counting  of  dead  discards  and  state 
conunercial  landings  after  Federal 
closiu^s)  that  are  different  from  the 
quotas  and  fish  counting  methods 
prescribed  by  the  1997  Atlantic  shark 
regulations,  62  FR  16648  (April  7.  1997). 
On  Jime  12.  2000.  the  Court  issued 
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another  order  permitting  NMFS  to 
implement  and  enforce  the  1999 
prohibited  species  provisions.  NMFS 
and  plaintiffs  recently  reached 
settlement  in  this  litigation;  NMFS 
intends  to  publish  an  emergency  rule 
consistent  with  the  settlement 
agreement  once  the  Court  stipulates  to 
the  settlement  agreement. 

As  such,  the  annual  2001  LCS  quota 
continues  at  the  1997  level  of  1,285  mt 
dw  for  all  species  of  LCS,  (Table  1  of 
appendix  A  to  part  635),  with  no 
minimiun  size  on  ridgeback  LCS.  The 
SCS  and  pelagic  shark  quotas  also 
remain  at  the  annual  1997  levels,  of 
1,760  and  580  mt  dw,  respectively.  The 
prohibited  species  provisions  will  be 
enforced.  A  list  of  prohibited  shark 
species  can  be  found  in  Table  1  of 
Appendix  A  to  part  635,  part  D.  The 
limited  access  provisions  for 
commercial  harvests  still  apply, 
including  trip  limits  for  directed  and 
incidental  shark  permit  holders. 

The  first  semiannual  fishing  season  of 
the  2001  fishing  year  for  the  commercial 
fishery  for  LCS  in  the  western  north 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  the  Caribbean  Sea,  will 
open  January  1.  2001.  In  1998,  1999, 
and  2000,  the  fipst  semiannual  fishing 
season  remained  open  imtil  March  31  of 
each  year.  In  all  three  years,  the 


semiannual  quota  was  exceeded.  Catch 
rate  data  from  the  first  semiannual 
fishing  season  fium  1998  and  1999  for 
LCS  species  indicate  that  approximately 
70  percent  of  the  LCS  quota  had  been 
taken  by  the  end  of  February  of  each 
year.  In  2000,  catch  rate  data  indicate 
that  approximately  55  percent  of  the 
LCS  quota  had  been  taken  by  the  end  of 
February.  In  addition,  catch  rate  data  in 
all  three  years  indicate  that  catch  rates 
increase  through  the  month  of  March. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries  (AA)  has 
determined,  based  on  these  catch  rates 
and  the  available  quota,  that  the  quota 
for  the  2001  first  semiannual  season  for 
LCS  in  or  from  the  western  north 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  will  be 
attained  as  of  March  24,  2001.  The  LCS 
fishery  will  close  March  24,  2001,  at 
11:30  p.m.  local  time. 

During  a  closure,  retention  of,  fishing 
for,  possessing  or  selling  LCS  are 
prohibited  for  persons  fishing  aboard 
vessels  issued  a  limited  access  permit 
under  50  CFR  635.4.  The  sale,  pim:hase, 
trade,  or  barter  of  carcasses  and/ or  fins 
of  LCS  harvested  by  a  person  aboard  a 
vessel  that  has  been  issued  a  permit 
imder  50  CFR  635.4  are  prohibited, 
except  for  those  that  were  harvested, 
offloaded,  and  sold,  traded,  or  bartered 


prior  to  the  closiu-e  and  were  held  in 
storage  by  a  dealer  or  processor. 

The  first  semiannual  quota  for  SCS  is 
880  mt  dw.  The  first  semiannual  quota 
for  pelagic  sharks  is  290  mt  dw.  When 
quotas  are  projected  to  be  reached  for 
these  fisheries,  the  AA  will  file 
notification  of  closing  at  the  Office  of 
the  Federal  Register  at  least  14  days 
before  the  effective  date. 

Those  vessels  that  have  not  been 
issued  a  limited  access  permit  under  50 
CFR  635.4  may  not  sell  sharks  and  are 
subject  to  the  recreational  retention 
limits  and  size  limits  specified  at  50 
CFR  635.22(c)  and  635.20(d), 
respectively.  The  recreational  fishery  is 
not  affected  by  any  closure  in  the 
cbmmercial  fishery. 

Classification 

This  action  is  taken  imder  50  CFR 
part  635  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  29,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-30821  Filed  12-4-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  72 


RIN3150— AG66 


List  of  Approved  Spent  Fuel  Storage 
Casks:  TN-32  Revision 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the 
Transnuclear,  Inc.  TN-32  cask  system 
listing  within  the  "List  of  Approved 
Spent  Fuel  Storage  Casks"  to  include 
Amendment  No.  1  to  the  Certificate  of 
Compliance  (CoC).  This  amendment 
will  allow  holders  of  power  reactor 
operating  licenses  to  store  spent  fuel  in 
the  cask  under  the  revised  conditions. 
The  changes  proposed  for  Amendment 
No.  1  to  the  TN-32  CoC  include  the 
addition  of  the  B&W/FCF  17  x  17  Mark 
BW  assembly  to  the  Technical 
Specification  for  "Fuel  to  be  stored  in 
the  TN-32  Cask,"  with  revised 
boimding  characteristics,  and  (2)  a 
revised  TS  for  "Site  Specific  Parameters 
and  Analysis,"  to  allow  analysis  of 
verification  of  allowable  seismic  loads. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January  4, 
2001. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  {http://rulefonmi.llnl.gov).  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format)  if  yoin 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 


Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received,  may  be 
examined  at  the  NRC  Public  Docmnent 
Room.  11555  Rockville  Pike,  Rockville, 
MD.  These  documents  also  may  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  website. 

Docvunents  created  or  received  at  the 
NRC  after  November  1,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://wrww.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737,  or 
by  email  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus,  telephone  (301)  415- 
7608,  e-mail  rwb@nrc.gov  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

The  NRC  is  also  publishing  this 
amendment  as  a  direct  final  rule 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial; 
adequate  protection  of  public  health  and 
safety  continues  to  be  ensured.  This 
amendment  is  not  considered  to  be  a 
significant  amendment  by  the  NRC  staff. 
The  direct  final  rule  will  become 
effective  on  February  20,  2001. 
However,  if  the  NRC  receives  significant 
adverse  comments  on  the  direct  final 
rule  by  January  4,  2001,  then  the  NRC 
will  publish  a  notice  to  withdraw  the 
direct  final  rule.  If  the  direct  final  rule 
is  withdrawn,  the  NRC  will  address  the 
comments  received  in  response  to  the 
proposed  revisions  in  a  subsequent  final 
rule.  Absent  significant  modifications  to 
the  proposed  revisions  requiring 
republication,  the  NRC  will  not  initiate 
a  second  comment  period  for  this  action 
if  the  direct  final  rule  is  withdrawn. 


List  of  Subiects  in  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs,  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
ftiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  Of  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1 .  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57.  62.  63.  65,  69. 
81.  161,  182,  183,  184.  186.  187.  189.  68  Stat. 
929.  930.  932.  933.  934.  935.  948.  953.  954. 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092. 
2093.  2095.  2099.  2111,  2201.  2232,  2233. 
2234.  2236.  2237.  2238,  2282);  sec.  274.  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended.  202.  206. 
88  Stat.  1242.  as  amended.  1244.  1246  (42 
U.S.C.  5841,  5842.  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  lOd- 
48b,  sec.  7902. 10b  Stat.  31b3  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  SUt.  853 
(42  U.S.C.  4332);  sees.  131,  132.  133.  135, 
137.  141.  Pub.  L.  97-425.  96  Stat.  2229,  2230. 
2232.  2241,  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152. 
10153.  10155.  10157.  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  101 
Stat.  1330-232.  1330-236  (42  U.S.C. 
10162(b).  10168(c).(d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  SecUon  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)).      . 
Subpart )  also  issued  under  sees.  2(2).  2(15). 
2(19).  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204.  2222.  2244  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  hi  §  72.214.  Certificate  of 
Compliance  1021  is  revised  to  read  as 
follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1021 
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Initial  Certificate  Effective  Date:  April 

19, 2000 
Amendment  Number  1  Effective  Date: 

February  20,  2001 
SAR  Submitted  by:  Transnuclear,  Inc. 
SAR  Title:  Final  Safety  Analysis  Report 

for  the  TN-32  Dry  Storage  Cask 
Docket  Number:  72-1021 
Certificate  Expiration  Date:  April  19, 

2020 
Model  Number:  TN-32,  TN-32A,  TN- 

32B 
***** 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  November.  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers. 
Executive  Director  for  Operations. 
(FR  Doc.  00-30907  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


DEPARTMEffT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart5 
[Docket  No.  00-32] 
RIN  1557-AB92 

Operating  Subsidiaries  of  Federal 
Branches  and  Agencies 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  Consistent  with  the  principle 
of  national  treatment  for  foreign  banks 
operating  in  the  United  States 
established  by  the  International  Banking 
Act  of  1978,  the  Office  of  the 
Comptroller  of  the  Ciurency  (OCC) 
proposes  to  enable  a  Federal  branch  or 
agency  to  establish  or  maintain  an 
operating  subsidiary  in  generally  the 
same  manner  that  a  national  bank  may 
establish  or  control  an  operating 
subsidiary. 

DATES:  Comments  must  be  received  by 
Februarys,  2001. 

ADDRESSES:  Please  direct  comments  to: 
Office  of  the  Comptroller  of  the 
Ciurency,  Public  Information  Room,  250 
E  Street,  SW,  Mail  Stop  1-5, 
Washington,  DC,  20219,  Attention: 
Docket  No.  00-32.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  fax  number  202-874- 
5274,  or  by  electronic  mail  to  regs. 
comments@occ.treas.gov.  Comments 
may  be  inspected  and  photocopied  at 
the  OCC's  Public  Reference  Room,  250 
E.  Street,  SW,  Washington,  DC,  between 
9  a.m.  and  4:30  p.m.  on  business  days. 
You  can  make  an  appointment  to 


inspect  the  comments  by  calling  202- 
874-5043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Clarke,  Senior  Attorney, 
International  Activities  Division,  202- 
874-0680;  Stuart  Feldstein,  Assistant 
Director,  Legislative  and  Regulatory 
Activities  Division,  202-874-5090; 
Heidi  M.  Thomas,  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  202-874-5090,  or  Carlos 
Hernandez,  Senior  International 
Advisor,  International  Banking  and 
Finance  Division,  202-874-4730. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  International  Banking  Act  of  1978 
(12  U.S.C.  3101  et  seq.)  (the  IBA)  applies 
the  national  treatment  principle  to  the 
regulation  of  foreign  bank  activities  in 
the  United  States.  Specifically,  imder 
the  national  treatment  principle 
established  by  the  IBA,  the  operations  of 
a  foreign  bank  conducted  through  a 
Federal  branch  or  agency  shall  be 
conducted  with  the  same  rights, 
privileges,  conditions,  and  limitations 
that  apply  to  a  national  bank  operating 
at  the  same  location,  subject  to  the 
OCC's  regulations.!  12  U.S.C.  3102(b). 
For  example,  the  powers  of  national 
banks  that  are  set  forth  in  the  National 
Bank  Act,  such  as  lending  money  and 
engaging  in  certain  securities  and 
insurance  sales  activities,  are  not 
expressly  repeated  in  the  IBA  but  are 
provided  to  Federal  branches  and 
agencies  by  operation  of  section  3102fb). 

Congress  has  subsequently  enacted 
other  legislation  that  confirms  that  the 
IBA  need  not  be  amended  each  time 
there  is  a  change  to  the  banking  laws 
that  affects  national  banks,  unless  the 
IBA  prohibits  or  limits  that  specific 
activity.  For  example,  when  Congress 
authorized  broader  leasing  authority  for 
national  banks  in  1987,  Federal 
branches  and  agencies  could  avail 
themselves  of  this  authority  by 
operation  of  section  3102(b)  of  the  IBA. 
Thus,  it  is  not  necessary  to  amend  the 
IBA  to  authorize  Federal  branches  and 
agencies  to  take  advantage  of  powers 
authorized  for  national  banks. 
Consistent  with  these  principles,  this 
proposal  provides  that  a  Federal  branch 
or  agency  may  establish  an  operating 
subsidiary  to  the  same  extent  as  a 
similarly  situated  national  bank. 

Description  of  the  Proposal 

12  CFR  5.34  sets  forth  application  or 
notice  procedures  for  national  banks 


engaging  in  activities  through  an 
operating  subsidiary  and  lists  the 
activities  that  qualify  for  the  notice 
procediu^s.  The  proposal  provides  that 
§  5.34  applies  to  a  Federal  branch  or 
agency  that  seeks  to  establish  or 
maintain  any  subsidiary  that  a  national 
bank  would  be  authorized  to  establish 
or  control  imder  §  5.34.  The  procediues 
of  §  5.34  apply  to  the  Federal  branch  or 
agency  with  certain  modifications  that 
reflect  the  differences  in  the  nature  of 
Federal  branches  and  agencies 
compared  to  national  banks. 

Section  5.34(e)(5)(iv)  provides  that  a 
national  bank  that  is  well  capitalized 
and  well  managed  may  acquire  or 
establish  an  operating  subsidiary,  or 
perform  a  new  activity  in  an  existing 
operating  subsidiary,  by  filing  a  notice 
with  the  OCC  within  10  days  after 
acquiring  or  establishing  the  subsidiary, 
or  commencing  the  activity,  if  the 
activities  are  listed  in  §  5.34(e)(5)(v). 
National  banks  that  do  not  meet  the  well 
capitalized  and  well  managed  criteria 
also  may  acquire  or  establish  an 
operating  subsidiary  by  filing  an 
application  with,  and  receiving 
approval  from,  the  OCC.  12  CFR 
5.34(e)(5)(i).  Finally,  §5. 34{e)(5)(vi) 
provides  that  a  national  bank  may 
acquire  or  establish  an  operating 
subsidiary  without  filing  an  application 
or  providing  notice  to  the  OCC,  if  the 
baiik  is  adequately  capitalized  or  well 
capitalized  and  the  activities  of  the  new 
subsidiary  meet  certain  conditions. 

Under  the  proposal,  a  Federal  branch 
or  agency  is  considered  well  capitalized 
for  purposes  of  §  5.34  if  it  meets  the 
definition  of  "well  capitalized"  that  the 
OCC  uses  when  authorizing  an  extended 
examination  cycle  for  certain  Federal 
branches  and  agencies.  See  12  CFR 
4.7(b)(l)(iii).2  Section  4.7(b)(l){iii) 
requires  that:  a  foreign  bank's  most 
recently  reported  capital  adequacy 
position  consists  of,  or  is  equivalent  to. 
Tier  1  and  total  risk-based  capital  ratios 
of  at  least  6  percent  and  10  percent, 
respectively,  on  a  consolidated  basis;  or 
the  Federal  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets  in  an 
amount  not  less  than  108  percent  of  the 
preceding  quarter's  average  third  party 
liabilities  (determined  consistent  with 
applicable  Federal  and  state  law),  and 


'  See  Conference  of  State  Bank  Supervisors  v. 
Conover.  715  F.2d  604,  615  (D.C.  Cir.  1983) 
(confinning  the  CK^C's  interpretation  of  how  the 
national  treatment  principle  applies). 


2 12  CFR  4.7  generally  provides  that  the  CXX  may 
conduct  a  full-scope,  on-site  examination  of  certain 
well  capitalized  and  well  managed  Federal 
branches  and  agencies  at  least  once  during  each  18- 
month  period,  rather  than  each  12-month  period. 
The  FRB  applies  the  same  capital  and  management 
requirements  when  determining  whether  a  State 
branch  or  agency  will  be  subject  to  the  18-month 
examination  schedule.  12  CFR  211.26(c)(2). 


sufficient  liquidity  is  currently  available 
to  meet  obligations  to  third  parties. 

Under  the  proposal,  a  Federal  branch 
or  agency  is  well  managed  if:  the 
Federal  branch  or  agency  has  a 
composite  Risk  Management, 
Operational  Controls,  Compliance,  and 
Asset  Quality  (ROCA)  supervisory  rating 
of  1  or  2  at  its  most  recent  examination; 
or  in  the  case  of  a  Federal  branch  or 
agency  that  has  not  been  examined,  the 
Federal  branch  or  agency  has  and  uses 
managerial  resources  that  the  OCC 
determines  are  satisfactory. 

The  OCC  will  apply  other  relevant 
regulatory  standards  to  Federal  branches 
and  agencies  that  establish  and  maintain 
operating  subsidiaries  as  appropriate  in 
light  of  the  differences  in  corporate 
structure  between  national  banks  and 
Federal  branches  and  agencies.  For 
example,  current  §  5.34(e)(4)  requires 
that  pertinent  book  figures  of  the  parent 
bank  and  its  operating  subsidiary  to  be 
combined  for  the  purpose  of  applying 
statutory  limitations  when  combination 
is  needed  to  effect  the  intent  of  the 
statute,  e.g.,  for  piu-poses  of  the  statutory 
dividend  restrictions,  lending  limits,  or 
investments  in  bank  premises.  See  12 
U.S.C.  56,  60,  84,  and  37ld.  Any 
limitation  or  restriction  based  on  the 
capital  of  a  national  bank  (e.g.,  the 
lending  limit  at  12  U.S.C.  84)  refers,  as 
applied  to  a  Federal  branch  or  agency, 
to  the  dollar  equivalent  of  the  capital  of 
the  foreign  bank.  See  12  U.S.C.  3102(b). 
For  purposes  of  determining  compliance 
with  the  limitation  or  restriction, 
pertinent  book  figures  of  the  Federal 
branch  or  agency  and  its  operating 
subsidiary  shall  be  combined.  If  the 
foreign  bank  has  more  than  one  Federal 
branch  or  agency,  pertinent  book  figures 
of  all  its  Federal  branches  and  agencies 
and  their  operating  subsidiaries  shall  be 
combined. 

Comment  Solicitation 

The  OCC  requests  comment  on  all 
aspects  of  this  proposal. 

The  OCC  requests  comment  on 
whether  the  proposal  is  written  clearly 
and  is  easy  to  imderstand.  On  Jime  1 , 
1998,  the  President  issued  a 
Memorandum  directing  each  agency  in 
the  Executive  branch  to  vmte  its  ndes 
in  plain  language.  This  directive  applies 
to  all  new  proposed  and  final 
rulemaking  documents  issued  on  or 
after  January  1, 1999.  In  addition.  Public 
Law  106-102  requires  each  Federal 
agency  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1.  2000.  The  OCC  invites 
comment  on  how  to  make  this  rule 
clearer.  For  example,  you  may  wish  to 
discuss: 


(1)  Whether  we  have  organized  the 
material  to  suit  your  needs; 

(2)  Whether  the  requirements  of  the 
rule  are  clear;  or 

(3)  Whether  there  is  something  else 
we  could  do  to  make  the  rule  easier  to 
understand. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Comptroller  of  the  Currency  certifies 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  the 
proposal  will  not  residt  in  expenditures 
by  State,  local,  or  tribal  governments  or 
by  the  private  sector  of  $100  million  or 
more.  Accordingly,  the  OCC  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered. 

Executive  Order  12866  Determination 

The  Comptroller  of  the  Currency  has 
determined  that  this  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Respondents  are  not  required  to 
respond  to  these  collections  of 
information  unless  they  display  a 
currenUy  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collections  of  information  should  be 
sent  to  the  Alexander  Hunt,  Desk 
Officer,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-0215),  Washington,  DC  20503, 
with  copies  to  the  Jessie  Dunaway, 


Legislative  and  Regidatory  Activities 
Division  (1557-0215,  Office  of  the 
Comptroller  of  the  Ciurency,  250  E 
Street,  SW,  Washington,  DC  20219. 

The  collection  of  information 
requirements  in  this  proposal  are  foiuid 
in  12  CFR  5.34.  The  likely  respondents 
are  Federal  branches  and  agencies  of 
foreign  banks. 

Estimated  average  annual  burden 
hours  per  Federal  branch  and  agency 
respondent:  1  hour 

Estimated  niunber  of  Federal  branch 
and  agency  respondents:  20 

Estimated  total  annual  reporting 
burden:  20  hours 

The  OCC  invites  comment  on: 

(1)  Whether  the  collections  of 
information  contained  in  this  notice  of 
proposed  rulemaking  are  necessary  for 
the  proper  performance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  acctuacy  of  the  estimate  of  the 
biurden  of  the  proposed  information 
collections; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collections  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchases  of  services 
to  provide  information. 

List  of  Subjects  in  12  CFR  Part  5 

Administrative  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  proposes  to  amend 
part  5  of  chapter  I  of  Tide  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  5— RULES.  POLICIES.  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1 .  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq..  93a:  and 
section  5136A  of  the  Revised  Statutes  (12 
U.S.C.  24a). 

2.  In  §5.34: 

A.  Revise  paragraph  (c);  and 

B.  Revise  paragraphs  (d)(2)  and  (d)(3) 
to  read  as  follows: 

§  5.34    Operating    subsidiaries. 

***** 

(c)  Scope.  This  section  sets  forth 
authorized  activities  and  application  or 
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notice  procedures  for  national  banks 
engaging  in  activities  through  an 
operating  subsidiary.  The  procedures  in 
this  section  do  not  apply  to  Bnancial 
subsidiaries  authorized  under  §  5.39. 
This  section  applies  to  a  Federal  branch 
or  agency  that  establishes  or  maintains 
any  subsidiary  that  a  national  bank  is 
authorized  to  establish  or  control  under 
this  section, 
(d)  *  *  * 

(2)  Well  capitalized  means  the  capital 
level  described  in  12  CFR  6.4(b)(1)  or, 
in  the  case  of  a  Federal  branch  or 
agency,  the  capital  level  required  by  12 
CFR4.7(b)(l)(iii). 

(3)  Well  managed  means,  unless 
otherwise  determined  in  writing  by  the 
OCC: 

(i)  In  the  case  of  a  national  bank: 

(A)  The  national  bank  has  received  a 
composite  rating  of  1  or  2  under  the 
Uniform  Financial  Institutions  Rating 
System  in  coimection  with  its  most 
recent  examination:  or 

(B)  In  the  case  of  any  national  bank 
that  has  not  been  examined,  the 
existence  and  use  of  managerial 
resources  that  the  OCC  determines  are 
satisfactory. 

(ii)  In  the  case  of  a  Federal  branch  or 
agency: 

(A)  The  Federal  branch  or  agency  has 
received  a  composite  ROCA  supervisory 
rating  (which  rates  risk  management, 
operational  controls,  compliance,  and 
asset  quality)  of  1  or  2  at  its  most  recent 
examination;  or 

(B)  In  the  case  of  a  Federal  branch  or 
agency  that  has  not  been  examined,  the 
existence  and  use  of  managerial 
resources  that  the  OCC  determines  are 
satisfactory. 
***** 

Dated:  November  28,  2000. 
lohn  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
[FR  Doc.  00-30885  Filed  12-4-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  5  and  9 
[Docket  No.  00-30] 
RIN  1557-AB79 

Fiduciary  Activities  of  National  Banlts 

agency:  Office  of  the  Comptroller  of  the 

Currency. 

ACTION:  Notice  of  proposed  rulemaking; 

advance  notice  of  proposed  rulemaking. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  through  a  Notice 
of  Proposed  Rulemaking  (NPRM),  is 
proposing  to  amend  its  regulations  to 
codify  OCC  interpretations  on  national 
bank  multi-state  trust  operations.  The 
purpose  of  these  changes  is  to  provide 
enhanced  guidance  to  national  banks 
engaging  in  fiduciary  activities.  The 
OCC  also  is  inviting  comment,  through 
an  advance  notice  of  proposed 
rulemaking  (ANPR),  on  whether 
luiiform  standards  of  care  generally 
applicable  to  national  bank  trustees' 
administration  of  private  trusts  and 
investment  of  private  trust  property 
should  be  established.  The  purpose  of 
the  ANPR  is  to  determine  the  extent  to 
which  national  banks  that  engage  in 
fiduciary  activities  in  more  than  one 
state  experience  problems  in  their 
administration  as  a  result  of  complying 
with  more  than  one  state's  laws  and,  if 
problems  exist,  to  invite  comment  on 
ways  in  which  the  OCC  could  address 
these  problems. 

DATES:  Comments  must  be  received  by 
February  5,  2001. 

ADDRESSES:  Send  yoiu  comments  to: 
Office  of  the  Comptroller  of  the 
Ciurency,  Public  Information  Room,  250 
E  Street.  SW,  Mail  Stop  1-5, 
Washington.  DC  20219.  Attention: 
Docket  No.  00-30.  Comments  will  be 
available  for  public  inspection  and 
photocopjring  at  the  same  location.  In 
addition,  you  may  send  comments  by 
fax  to  (202)  874-5274,  or  by  electronic 
mail  to  regs.comments@occ.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  NPRM,  contact 
Lisa  Linteciun,  Director,  or  Joel  Miller. 
Senior  Advisor.  Asset  Management, 
(202)  874-4447;  Richard  Cleva.  Senior 
Coimsel.  Bank  Activities  emd  Structure, 
(202)  874-5300;  Michele  Meyer,  Senior 
Attorney.  Legislative  and  Regulatory 
Activities  Division.  (202)  874-5090;  or 
William  Dehnke,  Assistant  Director. 
Seciuities  and  Corporate  Practices 
Division.  (202)  874-5210. 
SUPPLEMENTARY  INFORMATION:  This 
rulemaking  consists  of  two  parts.  First, 
the  OCC,  through  an  NPRM,  proposes  to 
codify  recent  OCC  interpretations  in 
which  we  analyzed  the  extent  to  which 
a  national  bank  may,  in  states  other  than 
its  home  state,  (a)  have  trust  offices  or 
trust  representative  offices,  (b)  engage  in 
fiduciary  activities,  and  (c)  market  its 
fiduciary  services  to  customers.  Second, 
we  invite  comments,  through  an  ANPR, 
on  whether  the  OCC  shoidd  propose  to 
add  a  new  section  to  part  9  that  would 
establish  national  standards  for  the 
conduct  of  fiduciary  activities  by 
national  banks.  These  ideas  are 
explained  more  fully  below. 


NPRM:  Codification  of  OCC 
Interpretations 

The  OCC  has  issued  three  interpretive 
letters  '  addressing  multi-state  fiduciary 
activities.  In  IL  695,  we  concluded  that 
a  national  bank  with  its  main  office  in 
one  state  may  act  in  a  fiduciary  capacity 
in  any  other  state  that  permits  its  own 
in-state  fiduciaries  to  act  in  that 
capacity,  including  at  trust  offices  in 
other  states.  In  IL  866  and  IL  872,  we 
further  clarified  that  a  national  bank 
that  acts  in  a  fiduciary  capacity  in  one 
state  may  market  its  fiduciary  services 
to  customers  in  other  states,  solicit 
business  from  them,  and  act  as  fiduciary 
for  customers  located  in  other  states. 
The  proposal  codifies  these 
interpretations,  which  affect  several 
sections  in  part  9,  as  explained  in  the 
following  discussion. 

Definitions  (Revised  §  9.2) 

The  second  sentence  in  ciurent 
§  9.2(g)  provides  that  the  extent  of 
fiduciary  powers  is  the  same  for  out-of- 
state  national  banks  as  in-state  national 
banks.  This  sentence  is  imnecessary  in 
light  of  proposed  new  §  9.7,  which  sets 
forth  the  rules  concerning  multi-state 
fiduciary  operations,  and  the  proposal 
removes  it. 

Proposed  §§  9.2(j)  and  (k)  define 
"trust  office"  and  "trust  representative 
office,"  respectively.  These  terms  are 
used  in  proposed  new  §  9.7.  A  "trust 
office"  is  defined  as  an  office  of  a 
national  bank,  other  than  a  main  office 
or  a  branch,  at  which  the  bank  acts  in 
a  fiduciary  capacity.  A  trust 
representative  office  is  an  office  of  a 
national  bank,  other  th'an  a  main  office, 
branch,  or  trust  office,  at  which  the  bank 
performs  activities  ancillary  to  its 
fiduciary  business,  but  does  not  act  in 
a  fiduciary  capacity.  These  ancillary 
activities  might  include,  for  instance, 
advertising,  marketing,  and  soliciting  for 
fiduciary  business;  contacting  existing 
or  potential  customers,  answering 
questions,  and  providing  information 
about  matters  related  to  their  accounts; 
acting  as  a  liaison  between  the  trust 
office  and  the  customer  (e.g.,  forwarding 
requests  for  distribution  or  changes  in 
investment  objectives,  or  forwarding 
forms  and  funds  received  from  the 
customer);  or  simply  inspecting  or 
medntaining  custody  of  fiduciary  assets. 

Neither  a  trust  office  nor  trust 
representative  office  is  a  branch  for 
purposes  of  the  McFadden  Act,  12 


•  OCC  Interpretive  Letter  No.  872  (Oct.  28,  1999) 
(IL  872);  OCC  Interpretive  Letter  No.  866  (Oct.  8, 
1999)  (IL  866):  and  OCC  Interpretive  Letter  No.  695 
(Dec.  8,  1995),  reprinted  in  [1995-1996  Transfer 
Binder]  Fed.  Banking  L.  Rep.  (CCH)  1 81.010  (0. 
695). 


U.S.C.  36,  which  governs  the  location  of 
national  bank  branches.  In  order  to  be 
considered  a  branch  under  the 
McFadden  Act,  a  bank  facility  must 
perform  at  least  one  of  the  core  banking 
functions  of  receiving  deposits,  paying 
checks,  or  lending  money.  12  U.S.C. 
36(j).  The  locational  limitations  of  12 
U.S.C.  36  are  not  intended  to  reach  all 
activities  in  which  national  banks  are 
authorized  to  engage,  but  only  core 
banking  functions.  See  Clarke  v. 
Securities  Industry  Association,  479 
U.S.  388  (1987)  (considering  securities 
brokerage  powers).  Proposed  §§9.2(j) 
and  (k)  therefore  state  that  a  trust  office 
or  a  trust  representative  office  is  not  a 
branch  uiUess  it  is  also  an  office  at 
which  deposits  are  received,  or  checks 
paid,  or  money  lent. 

Approval  Requirements  (Revised  §  9.3) 

Current  §  9.3(a)  provides  that  "a 
national  bank  may  not  exercise 
fiduciary  powers  unless  it  obtains  prior 
approval  from  the  OCC  to  the  extent 
required  under  12  CFR  5.26."  Section 
5.26(e)(5)  ciurently  provides  that  a 
national  bank  that  has  obtained  the 
OCC's  approval  to  exercise  fiduciary 
powers  does  not  need  to  obtain  further 
approval  to  "commence  fiduciary 
activities"  in  a  state  in  addition  to  the 
state(s)  described  in  the  application  for 
which  it  received  OCC  approval  to 
exercise  fiduciary  powers.  Instead,  the 
bank  is  required  only  to  provide  written 
notice  to  the  OCC  within  ten  days  after 
commencing  expanded  fiduciary 
activities. 

As  discussed  in  greater  detail  in  the 
next  section,  proposed  new  §  9.7 
codifies  recent  OCC  interpretations 
clarifying  national  banks'  authority  to 
engage  in  multi-state  fiduciary 
operations.  Among  other  things,  those 
interpretations,  and  new  §  9.7, 
distinguish  between  acting  in  a 
fiduciary  capacity  and  conducting  other 
activities  ancillary  to  the  bank's 
fiduciary  business.  The  proposal  adds  a 
new  paragraph  (b)  to  §  9.3  to  clarify  that 
a  bank  that  has  received  OCC  approval 
to  exercise  fiduciary  powers  does  not 
need  prior  OCC  approval  each  time  it 
seeks  to  act  in  a  fiduciary  capacity  in  a 
new  state  or  to  conduct,  in  a  new  state, 
activities  that  are  ancillary  to  its 
fiduciary  business.  Instead,  paragraph 
(b)  directs  the  bank  to  follow  the  notice 
procedures  in  §  5.26(e)(5).  Current 
paragraph  (b),  which  addresses  the 
procediu«s  for  organizing  a  limited 
piupose  trust  bank,  is  redesignated  as 
paragraph  (c). 


Multi-State  Fiduciary  Operations  (New 
§9.7) 

The  statutory  authority  for  national 
banks  to  exercise  fiduciary  power  is 
contained  in  12  U.S.C.  §§92a(a)  and  (b). 
Under  section  92a(a),  the  Comptroller 
may  permit  national  banks,  when  not  in 
contravention  of  State  or  local  law,  to 
exercise  eight  expressly  identified 
fiduciary  powers  and  to  act  in  any  other 
fiduciary  capacity  in  which  State  banks, 
trust  companies,  or  other  corporations 
that  come  into  competition  with 
national  banks  are  permitted  to  act 
under  the  laws  of  the  State  in  which  the 
national  bank  is  located.  Under  section 
92a(b),  whenever  state  law  permits  state 
institutions  that  compete  with  national 
banks  to  exercise  any  of  the  fiduciary 
powers  listed  in  section  92a(a),  a 
national  bank's  exercise  of  those  powers 
is  deemed  not  to  be  in  contravention  of 
State  or  local  law  under  section  92a. 

Sections  92a(a)  and  (b)  do  not 
expressly  address  the  extent  to  which  a 
national  bank  may  conduct  a  miUti-state 
fiduciary  business.  The  OCC,  however, 
has  issued  several  interpretive  letters 
that  address  multi-state  fiduciary 
activities.  In  IL  695,  we  concluded  that 
a  national  bank  with  its  main  office  in 
one  state  may  have  trust  offices  in 
another  state.  We  also  concluded  that 
the  bank  may  engage  in  (a)  any  of  the 
eight  fiduciary  capacities  listed  in  12 
U.S.C.  92a(a),  unless  the  state  prohibits 
its  own  state  banks,  trust  companies, 
and  other  corporations  that  compete 
with  national  banks  in  that  state  irom 
acting  in  that  capacity;  and  (b)  any  other 
fiduciary  capacity  the  state  permits  for 
its  own  state  banks,  trust  companies,  or 
other  corporations  that  compete  with 
national  banks  in  that  state.  This 
conclusion  applies  even  ia  a  state  that 
has  laws  prohibiting  or  restricting  out- 
of-state  fiduciaries  from  providing 
fiduciary  services  or  having  trust  offices 
within  their  state.  As  explained  in  the 
interpretive  letter,  section  92a(b)  makes 
it  clear  that,  if  a  state  permits  its  own 
state  institutions  to  exercise  certain 
fiduciary  powers,  then  national  banks 
are  authorized  to  exercise  those 
fiduciary  powers  in  that  state. 

Proposed  §  9.7(a)  codifies  this 
interpretation.  Pursuant  to  that  section, 
a  national  bank  may  act  in  any  of  the 
eight  fiduciary  capacities  listed  in  the 
statute  in  any  state  in  which  a  national 
bank  "is  located,"  which  we  have 
interpreted  for  purposes  of  section  92a 
as  the  state  in  which  a  national  bank 
acts  in  a  fiduciary  capacity.  It  may  also 
act  in  any  other  fiduciary  capacity  that 
the  state  permits  for  its  own  state 
institutions,  "when  not  in  contravention 
of  State  or  local  law."  Thus,  a  national 


bank  may  act  in  any  of  the  eight 
capacities  listed  in  the  statute  unless  the 
state  affirmatively  prohibits  that  activity 
for  national  banks  and  for  its  own 
institutions.  If  state  law  is  silent  on  any 
of  these  eight  capacities,  it  is  permitted 
for  a  national  bank  by  virtue  of  the    ' 
direct  grant  of  authority  in  section 
92a(a).  Further,  if  a  state  permits  its  own 
state  institutions  to  exercise  additional 
fiduciary  powers,  then  national  banks 
are  authorized  to  exercise  those 
fiduciary  powers  in  that  state.  The  state 
may  not  limit  them,  because  the  terms 
of  section  92a(b)  expressly  deem  the 
fiduciary  powers  that  a  state  permits  to 
its  own  institutions  not  to  be  in 
contravention  of  state  law.  Thus,  under 
proposed  §  9.7(a)(2),  a  national  bank 
acting  in  a  fiduciary  capacify  in  a 
particular  state  may  act  in  each  of  the 
eight  fiduciary  capacities  listed  in 
section  92a(a)  (unless  the  state  expressly 
prohibits  the  capacity  for  its  own  state 
institutions)  and  in  any  other  fiduciary 
capacities  permitted  for  state  banks, 
trust  companies,  or  other  corporations 
that  compete  with  national  banks. 

hi  IL  866  and  IL  872,  the  OCC 
clarified  that  a  national  bank  that  acts  in 
a  fiduciary  capacity  in  a  given  state 
under  the  authority  of  section  92a  is 
authorized  to  market  its  services  to 
customers  in  other  states,  to  solicit 
business  from  them,  and  to  act  as 
fiduciary  for  customers  located  in  other 
states. 2  A  state  may  not  prohibit  or 
restrict  out-of-state  national  banks  from 
marketing  to,  or  performing  fiduciary 
functions  for,  customers  in  that  state. 
Therefore,  proposed  §  9.7(b)  provides 
that  a  national  bank  may  market  its 
fiduciary  services  to,  and  act  as 
fiduciary  for,  customers  located  in  any 
state  and  provides  that  the  bank  may 
use  a  trust  representative  office  for  these 
purposes.  F*roposed  §  9.7(c)  expressly 
authorizes  a  national  bank  with 
fiduciary  powers  to  establish  a  trust 
office  or  trust  representative  office  in 
any  state.  IL  866  and  IL  872  also 
addressed  where  a  national  bank  is 
deemed  to  be  "acting  in  a  fiduciary 
capacity"  for  purposes  of  section  92a. 
As  explained  in  those  letters,  in  order  to 
determine  in  which  state  a  bank  "acts  in 


'  This  approach  is  consistent  with  that  taken  by 
the  Office  of  Thrift  Supervision,  as  summarized  in 
its  letter  dated  August  8,  1996.  from  Carolyn  ). 
Buck,  Chief  Counsel,  reprinted  in  (1995-1996 
Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH)  §  83- 
102  (in  which  the  OST  concluded  (1)  that,  for  tnut 
pruposes.  a  savings  associaiton  will  not  be  deem«d 
located  in  a  state  where  its  only  trust-related 
activities  are  marketing  its  trust  services  and 
performing  incidental  duties  pursuant  to  its 
appointment  as  testamentary  trustee  holding  r«ad 
estate  (2)  federal  law  would  prreempt  state  laws 
that  prohibit  or  restrict  an  out-of-state  federal  shift 
engaging  in  the  state. 
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a  fiduciary  capacity"  for  section  92a 
purposes,  one  looks  to  the  state  in 
which  the  bank  performs  key  fiduciary 
functions.  These  key  activities  include 
executing  the  documents  that  create  the 
fiduciary  relationship,  accepting  the 
fiduciary  appointment,  and  making 
decisions  regarding  the  investment  or 
distribution  of  fiduciary  assets. 
Proposed  §  9.7(d)  codifies  this  position 
and  further  provides  that  if  these  key  C 
fiduciary  activities  take  place  in  more 
than  one  state,  then  the  state  in  which 
the  bank  acts  in  a  fiduciary  capacity  for 
section  92a  purposes  will  be  the  state 
that  the  bank  and  customer  designate 
from  among  those  states.  We  invite 
comment  on  ways  to  simplify  the 
determination  of  where  a  bank  with 
miilti-state  operations  is  acting  in  a 
fiduciary  capacity. 

The  state  in  which  the  bank  acts  in  a 
fiduciary  capacity  for  an  accoiuit,  in 
turn,  determines — with  respect  to  that 
accoimt — which  state  laws  apply  in  the 
provisions  of  section  92a  that  refer  to 
state  law. 3  Thus,  if  a  national  bank  acts 
in  a  fiduciary  capacity  in  State  A  for  a 
customer  located  in  State  B,  the  bank 
looks  to  the  laws  of  State  A  in  applying 
the  provisions  of  section  92a  that  refer 
to  state  law.  These  include  not  only 
state  laws  affecting  permissible 
fiduciary  capacities  (referred  to  in 
sections  92a(a)  and  (b))  but  also  state 
laws  used  in  setting  operational 
requirements  for  national  banks  as 
corporate  fiduciaries  (referred  to  in 
sections  92a(f),  (g)  &  (i))  and  those  that 
grant  state  banking  authorities  limited 
access  to  OCC  examination  reports 
relating  to  national  bank  trust 
departments  (referred  to  in  section 
92a(c)).  Therefore,  proposed  §  9.7(e) 
clarifies  that  the  references  in  section 
92a  to  state  law  mean  the  law  of  the 
state  in  which  the  bank  acts  in  a 
fiduciary  capacity.  The  laws  of  other 
states  where  the  bank  is  not  acting  in  a 
fiduciary  capacity,  including  states  in 
which  the  bank's  customers  may  reside 
or  in  which  trust  assets  may  be  located, 
are  not  made  applicable  to  national 
banks  by  section  92a. 

Deposit  of  Securities  With  State 
Authorities  (Revised  §9.14) 

Under  section  92a(f)  of  the  statute  and 
current  §  9.14  of  our  regulations,  a 
national  bank  must  comply  with  state 


J  This  is  to  be  contrasted  with  the  laws  governing 
the  trust  itself,  which  are  determined  by  the  trust 
instruinent  and.  in  some  instances,  by  choice-of-law 
rules.  For  example,  if  a  national  bank  is  acting  in 
a  fiduciary  capacity  in  State  A  and  is  a  trustee  for 
a  trust  for  which  the  trust  instrument  says  the  laws 
of  State  B  govern,  then  the  laws  governing  the 
administration  of  the  trust  (for  example,  the 
standard  of  care  to  be  applied)  will  be  those  of  State 


laws  that  require  corporations  that  act  in 
a  fiduciary  capacity  to  deposit  secimties 
with  state  authorities  for  the  protection 
of  private  or  coiul  trusts.  The  proposal 
makes  a  technical  amendment  to  §  9.14 
to  conform  to  the  terminology  used  in 
proposed  §  9.7.  Instead  of  saying  that  a 
bank  "administers  trust  assets"  in 
paragraph  (b)  of  that  section,  the 
proposed  language  states  that  a  bank 
"acts  in  a  fiduciary  capacity."  No 
substantive  change  is  intended  by  this 
amendment. 

The  proposal  also  adds  a  second 
sentence  to  §  9.14(b)  to  clarify  how  a 
bank,  which  conducts  fiduciary 
operations  on  a  multi-state  basis 
pursuant  to  proposed  §  9.7,  should 
compute  the  amoiuit  of  deposit  required 
by  a  state  law  that  requires  a  deposit  of 
seciirities  on  a  basis  other  than  assets 
(such  as  an  amount  equal  to  a 
percentage  of  capital).  In  such  a  state, 
the  bank  may  compute  the  amount  of 
deposit  required  on  a  pro-rated  basis, 
according  to  the  proportion  of  fiduciary 
assets  for  which  the  bank  is  acting  in  a 
fiduciary  capacity  at  offices  located  in 
that  state. 

Fiduciary  Powers  (Revised  §  5.26) 

Consistent  with  the  proposed  changes 
discussed  above,  the  proposal  also 
would  amend  12  CFR  5.26(e)  to  clarify 
that  a  national  bank  that  plans  to  act  in 
a  fiduciary  capacity  in  a  state  in 
addition  to  the  state  described  in  the 
application  for  fiduciary  powers  that  the 
OCC  has  approved  need  only  give  after- 
the-fact  notice  of  having  commenced 
acting  in  a  fiduciary  capacity  in  a  new 
state.  The  proposal  revises  current 
§  5.26(e)(5)  so  that  it  reflects  the 
distinction  between  acting  in  a  fiduciary 
capacity  and  conducting  activities 
ancillary  to  the  bank's  fiduciary 
business.  The  ten-day,  after  the  fact 
notice  requirement  would  apply  only  to 
acting  in  a  fiduciary  capacity. 

ANPR:  Uniform  Standards  Governing 
Fiduciary  Activities 

Twelve  U.S.C.  92a,  which  authorizes 
national  banks  to  act  as  fiduciaries,  also 
governs  the  exercise  of  their  fiduciary 
powers  in  certain  respects.  For  example, 
the  statute  requires  national  banks  to 
segregate  the  assets  they  hold  in  a 
fiduciary  capacity  from  the  "general 
assets"  of  the  bank  and  to  keep  separate 
records  of  the  transactions  they  engage 
in  as  fiduciary.^  The  statute  does  not  set 
out  general  standards  of  care  that  apply 
to  national  banks  acting  in  a  fiduciary 
capacity;  however,  it  expressly 
authorizes  the  OCC  to  issue  regulations 
to  enforce  compliance  with  section  92a 


and  "the  proper  exercise  of  the  powers" 
that  the  statute  grants. ^  Thus,  the 
statutory  scheme  governing  national 
bank  fiduciary  powers  specifically 
permits  the  Comptroller  to  promulgate 
regulations  necessary  to  the  proper 
exercise  of  national  bank  fiduciary 
powers  and  to  address  any  areas  unique 
to  national  banks. ^ 

Trustees  are  responsible  for 
performing  a  core  set  of  fundamental 
duties  when  exercising  the  powers 
permitted  under  section  92a.  These 
include  the  duty  to  administer  the  trust 
according  to  its  terms;  the  duty  of 
loyalty;  the  duty  to  be  impartial  where 
there  is  more  than  one  beneficiary  of  a 
trust;  the  duty  to  be  prudent  with  trust 
assets;  and  so  on.  These  duties  are 
embodied  in  most  state  trust  codes,  but 
the  precise  formulation  and  the 
elements  of  the  applicable  standards 
vary  from  state  to  state,  causing  a 
national  bank  that  conducts  an 
interstate  fiduciary  business  to 
continually  monitor  the  differing  state 
laws  and  to  develop  different  plans  for 
compliance  in  each  state  where  it 
operates. 

One  example  of  where  state  laws  may 
differ  is  the  investment  management 
standard  that  applies  to  trustees. 
Trustees  have  always  had  the  duty  to 
manage  trust  assets  prudently.  In  the 
first  half  of  the  twentieth  century,  most 
states  enacted  lists  of  specific  types  of 
investments  that  trustees  were 
permitted  to  make,  and  trustees  were 
required  to  assess  the  prudence  of  each 
individual  investment  in  isolation.  More 
recently,  however,  many  states  have 
applied  a  "prudent  investor"  rule, 
which  focuses  on  the  need  to  manage 
risk  in  the  portfolio  by  balancing  the 
role  of  a  single  asset  or  group  of  assets 
against  that  of  the  overall  portfolio. 
Examples  of  other  areas  where  the 
applicable  standards  might  vary  from 
one  jurisdiction  to  another  include  the 
laws  governing  reasonableness  of 
compensation  of  trustees;  duties 
regarding  trust  accounting;  the 


*  12  U.S.C  92(a). 


^  12  U.S.C.  92a(j).  See  also  id.  at  93a. 

Section  92a(j]  states  "The  Comptroller  of  the 
Currency  is  authorized  and  empowered  to 
promulgate  such  regulations  as  he  may  deem 
necessary  to  enforce  compliance  with  the 
provisions  of  this  section  and  the  proper  exercise 
of  the  powers  granted  therein."  (Emphasis  added.) 

«The  view  that  fiduciary  rules  applicable  to  a 
national  bank  fiduciary  may  be  affected  by  Federal 
law  is  supported  by  the  legislative  history  of  section 
92a.  When  Congress  enacted  the  precursor  to 
section  92a  in  1913,  it  authorized  the  Federal 
Reserve  Board  (which  regulated  national  bank 
fiduciary  activities  until  1962,  when  Congress 
transferred  that  authority  to  the  CXX^)  to  grant 
national  banks  that  right  to  act  in  a  fiduciary 
capacity  "under  such  rules  and  regulations  as  the 
board  may  prescribe."  Pub.  L.  63—43  ll(k),  30  Stat. 
251  (1913). 


termination,  modification,  or  reform  of 
a  trust;  records  retention;  and  purchases 
by  a  bank,  in  its  capacity  as  trustee,  of 
shares  of  proprietary  mutual  funds. 

The  lack  oi  imiformity  in  applicable 
fiduciary  standards  may  become  more 
burdensome  in  light  of  the  increase  in 
national  baiiks'  interstate  fiduciary 
operations  following  the  enactment  of 
the  Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act  of  1994  and  in 
light  of  new  technologies  that  greatly 
facilitate  the  marketing  and  delivery  of 
fiduciary  services  to  customers 
nationwide.  National  banks  not  only 
have  trust  customers  and  conduct 
fiduciary  activities  in  many  different 
states,  but  they  also  act  as  trustee  for 
trusts  governed  by  the  laws  of  many 
different  states. 

For  these  reasons,  in  addition  to 
inviting  comments  on  the  proposed 
amendments  to  part  9  as  discussed  in 
the  previous  portion  of  this  notice,  the 
OCC  invites  comments  on  whether  we 
should  adopt  uniform  standards  of  care 
governing  fiduciary  activities  of  national 
banks.  The  OCC  is  not  proposing 
specific  standards  at  this  point;  rather, 
we  seek  the  views  of  interested  persons 
on  the  need  for  such  standards  and,  if 
there  is  a  need,  on  what  the  standards 
should  contain. 

The  OCC  contemplates  that  any 
uniform  standards  would  apply  only  to 
private  trusts.  As  under  current  law,  we 
envision  that  the  uniform  federal 
standard  could  be  modified  by  the  terms 
of  the  trust,  but  not  by  contrary  or 
inconsistent  state  law. 

The  OCC  invites  comments  on 
whether  uniform,  national  standards  in 
the  areas  noted  (or  other  areas)  would 
promote  the  efficient  exercise  of  a 
national  bank's  fiduciary  powers, 
consistent  with  the  fulfillment  of  its 
fiduciary  obligations.  Specifically,  the 
OCC  seeks  comments  on  the  following: 

•  Does  compliance  with  multiple 
state  laws  that  establish  separate 
fiduciary  standards  of  care  present  a 
significant  burden?  If  so,  please  identify 
the  principal  sources  of  that  burden. 

•  How  would  a  bank's  administration 
of  trusts  or  estates  differ  if  there  were  a 
federal  law  creating  a  uniform  standard 
of  care? 

•  If  the  OCC  were  to  adopt  uniform 
standards,  should  those  standards  be 
modeled  after  the  Uniform  Trust  Act 
prepared  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws? 
If  so.  which  sections  should  we  adopt? 

•  What  other  sources  should  the  OCC 
rely  upon  in  developing  uniform, 
nationwide  standards  of  care? 

•  Do  most  states  already  have 
substantially  similar  laws  governing 
trust  administration  and  investment  of 


trust  assets?  Is  adoption  of  the  model 
uniform  laws  by  additional  states  likely? 

•  What  effect  have  the  OCC's  recent 
opinions  on  the  applicability  of  state 
law  to  interstate  fiduciary  activities  had 
on  national  banks'  interstate  fiduciary 
business? 

•  How  could  a  federal  standard  work 
when  there  are  specific  state  statutes 
(such  as  those  governing  the  investment 
by  trustees  in  proprietary  mutual  funds) 
that  make  investment  explicitly  subject 
to  state  laws? 

•  How  should  the  OCC  resolve  issues 
that  arise  about  the  meaning  or 
applicability  of  any  imiform  standards  it 
issues?  What  would  be  the  effect  of  a 
uniform  standard  on  the  common  law 
that  has  developed  over  time  in 
coimection  with  state  fiduciary 
standards? 

•  U  uniform  standards  are  adopted, 
how  should  the  OCC  manage  the 
transition  from  the  existing  regulatory 
structure?  Should  new  standards  be 
applied  only  to  fiduciary  relationships 
formed  after  a  date  certain? 

•  Could  uniform  standards  impose 
imanticipated  burdens  on  national 
banks?  If  so,  what  would  those  biu-dens 
be?  What  could  the  OCC  do  to  reduce 
the  burden? 

•  Even  if  a  uniform  national  approach 
to  fiduciary  standards  proves  beneficial 
over  time,  a  change  in  applicable 
fiduciary  standards  may  create  near- 
term  uncertainty  about  what  rules 
govern  national  banks'  fiduciary 
activities.  What  could  the  OCC  do  to 
reduce  imcertainty,  and  any 
accompanying  litigation  risk,  that  may 
result  from  our  adoption  of  uniform 
standards? 

•  Should  the  OCC  adopt  a  uniform 
federal  choice  of  law  rule  for 
determining  what  law  governs  the 
fiduciary  relationship  in  the  absence  of 
a  provision  in  the  trust  instrument 
specifying  the  governing  law?  This 
would  address  questions  of  applicable 
law  that  are  not  resolved  by  operation 
of  section  92a. 

This  ANPR  reflects  our  ongoing 
commitment  to  review  and  reevaluate 
our  regulations  periodically  to  ensure 
that  they  encourage  national  banks' 
efficiency  and  competitiveness, 
consistent  with  safety  and  soundness 
and  fair  treatment  of  bank  customers. 
Based  on  the  comments  we  receive,  we 
may  propose  specific  revisions  to  our 
rules  for  comment  in  a  later  rulemaking. 

Regidatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)  (RFA),  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  is  not  required 


if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  publishes  its  certification  and  a 
short,  explanatory  statement  in  the 
Federal  Register  along  with  its  rule. 

Pm-suant  to  section  605(b)  of  the  RFA, 
the  OCC  hereby  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  NPRM 
codifies  caselaw  and  OCC 
interpretations,  but  adds  no  new 
requirements.  Similarly,  the  ANPR 
merely  invites  comments  on  whether 
uniform  federal  standards  would  be 
appropriate.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  needed. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  act  of  1995,  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  the  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  li  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  the 
rule.  For  the  reasons  outlined  above,  the 
OCC  has  determined  that  this 
rulemaking  will  not  result  in 
expenditiu^s  by  state,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  any  regulatory 
alternatives. 

Executive  Order  13132 

Executive  Order  13132  requires 
Federal  agencies,  including  the  OCC,  to 
certify  their  compliance  with  that  Order 
when  they  transmit  to  the  Office  of 
Management  and  Budget  any  draft  final 
regulation  that  has  Federalism 
implications.  Under  the  Order,  a 
regulation  has  Federalism  implications 
if  it  has  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  In  the  case  of  a 
regulation  that  has  Federalism 
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implications  and  that  preempts  State 
law,  the  Order  imposes  certain 
consultation  requirements  with  State 
and  local  officials;  requires  publication 
in  the  preamble  of  a  federalism 
siunmary  impact  statement;  and 
requires  the  OCC  to  make  available  to 
the  Director  of  the  Office  of 
Management  and  Budget  any  written 
commiuiications  submitted  to  us  by 
State  and  local  officials.  By  the  terms  of 
the  Order,  these  requirements  apply  to 
the  extent  that  they  are  practicable  and 
permitted  by  law  and,  to  that  extent, 
must  be  satisfied  before  the  OCC 
promulgates  a  final  regidation. 

Certain  provisions  of  this  proposal 
and  advance  notice,  including  imiform 
federal  standards  if  they  were  to  be 
adopted,  may  have  Federalism 
implications,  as  that  term  is  used  in  the 
Order,  or  may  be  found  by  a  Federal 
court  to  preempt  state  law.  Therefore, 
before  promulgating  a  final  regulation 
based  on  this  proposal,  the  OCC  will,  to 
the  extent  practicable  and  permitted  by 
law,  seek  consultation  with  State  and 
local  officials,  include  a  Federalism 
summary  impact  statement  in  the 
preamble  to  the  final  rule,  and  make 
available  to  the  Director  of  OMB  any 
written  communications  we  receive 
fi-om  State  or  local  officials. 

List  of  Subjects  in  12  CFR 
Parts  5  and  9 

Banks,  banking,  Insiu^nce,  National 
banks,  Trusts  and  trustees. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  5  and  part  9  of  chapter 
I  of  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  &— RULES.  POLICIES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1 .  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a;  and 
section  5136A  of  the  Revised  Statutes  (12 
U.S.C.  24a). 

Subpart  B— Initial  Activities 

2.  Paragraph  (e)(5)  of  §  5.26  is  revised 
to  read  as  follows: 

§  5.26    Fiduciary  powers. 

*         •         •         *         * 

(e)*  *  * 

(5)  Notice  of  fiduciary  activities  in 
additional  states.  No  further  application 
under  this  section  is  required  when  a 
national  bank  with  existing  OCC 
approval  to  exercise  fiduciary  powers 
plans  to  act  in  a  fiduciary  capacity,  or 


to  conduct  activities  ancillary  to  its 
fiduciary  business,  in  a  state  in  addition 
to  the  state  described  in  the  application 
for  fiduciary  powers  that  the  OCC  has 
approved.  Instead,  unless  the  bank 
provides  notice  through  other  means 
(such  as  a  merger  application),  the  bank 
shall  provide  written  notice  to  the  OCC 
no  later  than  ten  days  after  it  begins  to 
act  in  a  fiduciary  capacity  in  the  new 
state.  The  written  notice  must  identify 
the  new  state  or  states  involved,  identify 
the  fiduciary  activities  to  be  conducted, 
and  describe  the  extent  to  which  the 
activities  differ  materially  from  the 
fiduciary  activities  that  the  bank  was 
previously  authorized  to  conduct. 


PART  9— FIDUCIARY  ACTIVITIES  OF 
NATIONAL  BANKS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24(Seventh),  92a.  and 
93a;  15  U.S.C.  78q,  78q-l,  and  78w. 

2.  Section  9.2  is  revised  by  removing 
the  second  sentence  in  paragraph  (g) 
and  adding  new  paragraphs  (j)  and  (k) 
as  follows: 

§9^    Definitions. 

***** 

(j)  Trust  office  means  an  office  of  a 
national  bank,  other  than  a  main  office 
or  a  branch,  at  which  the  bank  acts  in 
a  fiduciary  capacity.  Piu-suant  to  12 
U.S.C.  36(j),  a  trust  office  is  not  a 
"branch"  for  purposes  of  12  U.S.C.  36, 
imless  it  is  also  an  office  at  which 
deposits  are  received,  or  checks  paid,  or 
money  lent. 

(k)  Trust  representative  office  means 
an  office  of  a  national  bank,  other  than 
a  main  office,  branch,  or  trust  office,  at 
which  the  bank  performs  activities 
ancillary  to  its  fiduciary  business,  but 
does  not  act  in  a  fiduciary  capacity. 
Examples  of  ancillary  activities  Include 
advertising,  marketing,  and  soliciting  for 
fiduciary  business;  contacting  existing 
or  potential  customers,  answering 
questions,  and  providing  information 
about  matters  related  to  their  accounts; 
acting  as  a  liaison  between  the  trust 
office  and  the  customer  (e.g.,  forwarding 
requests  for  distribution  or  changes  in 
investment  objectives,  or  forwarding 
forms  and  funds  received  from  the 
customer);  or  inspecting  or  maintaining 
custody  of  fiduciary  assets.  Piususmt  to 
12  U.S.C.  36(j),  a  trust  representative 
office  is  not  a  "branch"  for  purposes  of 
12  U.S.C.  36,  unless  it  is  also  an  office 
at  which  deposits  are  received,  or 
checks  paid,  or  money  lent. 

3.  Section  9.3  is  amended  by  revising 
paragraph  (b)  and  adding  paragraph  (c) 
to  read  as  follows: 


§  9.3    Approval  requirements. 

(b)  A  national  bank  that  has  obtained 
the  OCC's  approval  to  exercise  fiduciary 
powers  is  not  required  to  obtain  the 
OCC's  prior  approval  to  act  in  a 
fiduciary  capacity  in  a  new  state  or  to 
conduct,  in  a  new  state,  activities  that 
are  ancilleuy  to  its  fiduciary  business. 
Instead,  the  national  bank  must  follow 
the  notice  procediires  prescribed  by  12 
CFR  5.26(e). 

(c)  A  person  seeking  approval  to 
organize  a  special-purpose  national 
bank  limited  to  fiduciary  powers  shall 
file  an  application  with  the  OCC 
pursuant  to  12  CFR  5.20. 

4.  A  new  §  9.7  is  added  to  read  as 
follows: 

§9.7    Multi-state  fiduciary  operations. 

(a)  Acting  in  a  fiduciary  capacity  in 
more  than  one  state.  A  national  bank 
with  fiduciary  powers  may  act  in  a 
fiduciary  capacity  in  different  states.  In 
each  state  in  which  a  national  bank  acts 
in  a  fiduciary  capacity,  the  bank  may  act 
in: 

(1)  Any  of  the  eight  fiduciary 
capacities  listed  in  12  U.S.C.  92a(a), 
unless  the  state  prohibits  its  own  state 
banks,  trust  companies,  and  other 
corporations  that  compete  with  national 
baijcs  in  that  state  fi-om  acting  in  that 
capacity;  and 

(2)  Any  other  fiduciary  capacity  the 
state  permits  for  its  own  state  banks, 
trust  companies,  or  other  corporations 
that  compete  with  national  banks  in  that 
state. 

(b)  Serving  customers  in  more  than 
one  state.  While  acting  in  a  fiduciary 
capacity  in  one  state,  a  national  bank 
may  market  its  fiduciary  services  to,  and 
act  as  fiduciary  for,  customers  located  in 
any  state.  The  bank  may  use  a  trust 
representative  office  for  this  piu^jose. 

(c)  Offices  in  more  than  one  state.  A 
national  bank  with  fiduciary  powers 
may  establish  trust  offices  or  trust 
representative  offices  in  any  state. 

(d)  Acting  in  a  fiduciary  capacity.  For 
each  fiduciary  relationship,  a  national 
bank  acts  in  a  fiduciary  capacity  in  a 
state  in  which  it  accepts  the  fiduciary 
appointment,  executes  the  documents 
that  create  the  fiduciary  relationship,  or 
makes  discretionary  decisions  regarding 
the  investment  or  distribution  of 
fiduciary  assets.  If  these  activities  take 
place  in  more  than  one  state,  then  the 
state  in  which  the  bank  acts  in  a 
fiduciary  capacity  for  section  92a 
purposes  will  be  the  state  that  the  bank 
and  customer  designate  from  among 
those  states. 

(e)  Application  of  state  law.  (1)  State 
laws  used  in  section  92a.  The  state  trust 
laws  that  apply  to  a  national  bank's 
fiduciary  activities  by  operation  of  the 


provisions  of  12  U.S.C.  92a  that  refer  to 
state  law  are  the  laws  of  the  state  in 
which  the  bank  acts  in  a  fiduciary 
capacity. 

(2)  Other  state  laws.  Section  92a 
specifically  identifies  which  state  laws 
regulating  the  operations  of  bank  trust 
departments,  trust  companies,  or  other 
corporate  fiduciaries  are  applicable  to 
national  banks.  Other  state  laws 
regulating  such  operations  are  not 
applicable  to  national  banks. 

5.  Section  9.14(b)  is  revised  to  read  as 
follows: 

§9.14    Deposit  of  securities  with  state 
authorities 

***** 

(b)  Acting  in  a  fiduciary  capacity  in 
more  than  one  state.  If  a  national  bank 
acts  in  a  fiduciary  capacity  in  more  than 
one  state,  the  baiik  may  compute  the 
amount  of  securities  that  are  required  to 
be  deposited  for  each  state  on  the  basis 
of  the  amount  of  assets  for  which  the 
bank  is  acting  in  a  fiduciary  capacity  at 
offices  located  in  that  state.  If  state  law 
requires  a  deposit  of  seciuities  on  a 
basis  other  than  assets  [e.g.,  a 
requirement  to  deposit  a  fixed  amount 
or  an  amount  equal  to  a  percentage  of 
capital),  the  bank  may  compute  the 
amount  of  deposit  required  in  that  state 
on  a  pro-rated  basis,  according  to  the 
proportion  of  fiduciary  assets  for  which 
the  bank  is  acting  in  a  fiduciary  capacity 
at  offices  located  in  that  state. 

Dated:  October  31,  2000. 
John  0.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
[FR  E)oc.  00-30844  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2000-NM-11&-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NfPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A330  and  A340 
series  airplanes.  This  proposal  would 
require  identifying  the  part  and  serial 
numbers  of  the  pressure  reducing  valve 
on  each  air  pressiuization  unit,  testing 


pressiu-e  reducing  valves  and  air 
pressurization  units  having  affected 
serial  numbers,  and  replacing  faulty 
valves  or  units  with  new  parts.  This 
action  is  necessary  to  prevent  the 
simultaneous  failure  of  two  air 
pressurization  units,  which  could  result 
in  loss  of  three  hydraulic  circuits  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  4,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
118-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-118-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2110;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

• .  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2000-NM-118-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200O-NM-118-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A330  and  A340  series  airplanes. 
The  DGAC  advises  that  air 
pressurization  units  ("Pressurization 
Units,  Air"  or  "PUA")  have  failed  on 
three  Model  A330  series  airplanes.  Two 
potential  failure  modes,  linked  to 
defects  in  the  seal  quality  of  the  internal 
pressure  reducing  valve,  have  been 
identified  on  these  air  pressurization 
units.  The  simultaneous  failure  of  two 
units  could  result  in  the  loss  of  three 
hydraulic  circuits  and  consequent 
reduced  controllability  of  the  airplane. 

Similar  Model 

The  same  air  pressurization  units  are 
installed  on  Model  A330  and  A340 
series  airplanes.  Therefore.  Model  A340 
series  airplanes  are  also  subject  to  the 
luisafe  condition  identified  by  this 
proposed  AD. 
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Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A330-29A3073  and  A34O-29A4058, 
both  Revision  01,  including  Appendix 
01,  dated  April  10,  2000.  The  service 
bulletins  describe  procedures  for  a  one- 
time special  detailed  visual  inspection 
to  identify  the  part  and  serial  numbers 
of  the  pressure  reducing  valve  on  each 
air  pressurization  unit,  testing  affected 
valves  and  units,  repairing  a  faulty  valve 
by  replacing  either  the  valve  or  the 
entire  unit  with  a  new  part,  and 
reidentifying  functional  air 
pressurization  units.  These  procedures 
are  intended  to  detect  air  pressurization 
units  that  might  contain  defective 
pressure  reducing  valves.  Replacing 
defective  valves  or  units  improves  the 
reliability  of  the  reservoir's 
pressurization  system.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directives  2000- 
138-118(8)  and  2000-139-143(8).  both 
dated  March  22,  2000,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

The  Airbus  service  bulletins  refer  to 
Le  Bozec  Filtration  &  Systems  Service 
Bulletin  4020Q8-29-03,  dated 
December  17,  1999,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  actions  specified 
by  this  proposed  AD. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  ciirworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously.  The  actions  woidd  be 


required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  inspect  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$60  per  airplane.  However,  the  FAA  has 
been  advised  that  all  affected  airplanes 
currently  on  the  U.S.  Register  are  in 
compliance  with  the  actions  of  this 
proposed  AD. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  19.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  2000-NM-118-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes,  certificated  in  any  category;  fitted 
with  any  air  pressurization  unit 
("Pressurization  Unit,  Air"  or  "PUA")  having 
part  number  (P/N)  4020  Q8-3. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  simultaneous  failure  of  two 
air  pressurization  units,  which  could  result 
in  loss  of  three  hydraulic  circuits  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspection 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
detailed  visual  inspection  to  determine  the  P/ 
N  and  serial  number  (S/N)  of  the  pressure 
reducing  valve  on  each  air  pressurization 
unit,  per  Airbus  Service  Bulletin  A330- 
29A3073  (for  Model  A330  series  airplanes)  or 
A340-29A4058  (for  Model  A340  series 
airplanes),  both  Revision  01,  including 
Appendix  01,  dated  April  10,  2000;  as 
applicable. 

(1)  If  no  P/N  or  S/N  is  identified  as  affected 
equipment  per  the  applicable  service 
bulletin,  you  have  fulfilled  the  requirements 
of  this  AD. 

(2)  If  any  P/N  or  S/N  is  identified  as 
affected  equipment  per  the  applicable  service 
bulletin:  Prior  to  further  flight,  perform 
applicable  tests  and  repairs  in  accordance 
with  the  applicable  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 


intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  An  inspection  per  Airbus  Service 
Bulletin  A330-29A3073,  dated  )anuary  18, 
2000  (for  Model  A330  series  airplanes),  or 
A340-29A4058,  dated  January  20,  2000  (for 
Model  A340  series  airplanes),  is  acceptable 
for  compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

Note  4:  The  Airbus  service  bulletins  refer 
to  Le  Bozec  Filtration  &  Systems  Service 
Bulletin  4020Q8-29-03,  dated  December  17. 
1999,  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
actions  specified  by  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  you 
may  not  install  any  air  pressurization  unit 
having  P/N  4020  Q8-3  on  any  airplane, 
unless  all  actions  have  been  accomplished 
for  that  part  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Internationa!  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2000- 
138-118(8)  and  2000-139-143(8).  both  dated 
March  22.  2000. 

Issued  in  Renton,  Washington,  on 
November  29,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  00-30951  Filed  12-4-00;  8:45  am] 
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Airworthiness  Directives:  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  (Jetstream)  Mode)  4101 
airplanes,  that  currently  requires 
repetitive  inspections  to  detect  loose  or 
migrated  levers  of  the  elevator  cable 
tension  regulators,  and  replacement  of 
the  regulator  assembly  with  a  new 
assembly,  if  necessary.  This  action 
would  require  modification  of  the 
elevator  cable  tension  regulator  lever 
assembly,  terminating  the  repetitive 
inspections.  The  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  elevator 
cable  tension  regulator  fi-om  becoming 
detached  from  the  splined  shaft  of  the 
assembly,  which  could  result  in 
difficulty  adjusting  the  elevators, 
leading  to  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
January  4,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
224-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  die 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-224-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  AD  may  be  obtained  fi'om 


British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road.  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 


TOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer,  ANM-116, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(425)  227-2125;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-224-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
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2000-NM-224-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  December  17, 1999,  the  FAA 
issued  AD  99-26-18,  amendment  39- 
11478  (64  FR  72531,  December  28, 
1999)  applicable  to  all  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  to 
require  repetitive  inspections  to  detect 
loose  or  migrated  levers  of  the  elevator 
cable  tension  regulators,  and 
replacement  of  the  regulator  assembly 
with  a  new  assembly,  if  necessary.  That 
action  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  loose  or  migrated 
regidator  levers  of  the  elevator  cable 
tension  regulators,  which  could  result  in 
reduced  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  99-26-18,  the 
FAA  indicated  that  the  action  required 
by  that  AD  was  considered  "interim 
action"  until  final  action  was  identified, 
at  which  time  further  rulemaking  might 
be  considered.  Since  the  issuance  of  AD 
99-26-18,  British  Aerospace  has  issued 
Jetstream  Service  Bulletin  J41-27-059, 
dated  May  31,  2000,  which  describes 
procedures  for  modification  of  the 
elevator  cable  tension  regulator 
assembly,  which  eliminates  the  need  for 
repetitive  inspections  of  the  regulator 
assembly.  The  modification  involves 
removing  the  existing  bolt,  nut,  cotter 
pin,  and  washers  and  installing  a  new 
locking  clip,  sleeves,  bolt,  nut,  cotter 
pin,  and  washers.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Jetstream  Service  Bulletin  J41-27-059 
refers  to  Pacific  Scientific  Service 
Bulletin  25-1128.  dated  April  15,  2000, 
as  an  additional  source  of  service 
information  for  accomplishment  of  the 
modification  of  the  elevator  cable 
tension  regulators.  Pacific  Scientific 
Company  has  designed  a  secondary 
locking  clip,  which,  when  installed 
imder  the  bolt,  will  prevent  the  elevator 
cable  tension  regulator  from  becoming 
detached  from  the  splined  shaft  of  the 
regulator  assembly. 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  has  classified  the 
Jetstream  service  bulletin  as  mandatory 
and  issued  British  airworthiness 
directive  006-05-2000  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 


FAA's  Conclusions 

This  airplane  model  is  manufactiu°ed 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  99-26-18  to  continue  to 
require  inspection  of  the  elevator  cable 
tension  regulator  lever  assembly  and  to 
require  modification  of  the  elevator 
cable  tension  regulators.  The 
modification  would  be  required  to  be 
accomplished  in  accordance  with 
Jetstream  Service  Bulletin  J41-27-059. 

Cost  Impact 

There  are  approximately  57  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD.  The  repetitive 
inspection  that  is  currenUy  required  by 
AD  99-26-18  takes  approximately  2 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  oi  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
$120  per  airplane,  per  inspection  cycle. 

The  modification  that  is  proposed  in 
this  AD  would  take  approximately  6 
work  hours  per  airplane  to  accomplish 
at  an  average  labor  rate  of  $60  per  work 
hour.  There  would  be  no  charge  for 
required  parts.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $20,520,  or 
$360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 


between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goveriunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11478  (64  FR 
72531,  December  28,  1999),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

British  Aerospace  Regional  Aircraft 

(Formerly  Jetstream  Aircraft  Limited 
British  Aerospace  (Commercial  Aircraft) 
Limited):  Docket  200O-NM-224-AD. 
Supersedes  AD  99-26-18,  Amendment 
39-11478. 
Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  elevator  cable  tension 
regulators  from  becoming  detached  from  the 
splined  shaft  of  the  assembly,  which  could 
result  in  difficulty  adjusting  the  elevators, 
leading  to  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Certain  Actions  Required  by 
AD  99-26-18 

Inspection 

(a)  Within  7  weeks  after  February  1,  2000 
(the  effective  date  of  AD  99-26-18. 
amendment  39-11478),  perform  a  detailed 
visual  inspection  of  the  elevator  cable 
tension  regulator  lever  assembly  to  detect 
discrepancies  (including  looseness  and 
migration  along  the  splines  of  the  elevator 
cable  tension  regulator  assembly),  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A-27-053,  dated  September  14, 
1999.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1 .500  flight  hours 
until  accomplishment  of  paragraph  (c)  of  this 
AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

New  Actions  Required  by  This  AD 

Modification 

(b)  If  any  discrepancy  is  detected  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD:  Prior  to  further  fiight.  perform  the 
requirements  of  paragraph  (c)  of  this  AD. 

(c)  Except  as  required  by  paragraph  (b)  of 
this  AD:  Within  12  months  after  the  effective 
date  of  this  AD.  modify  the  elevator  cable 
tension  regulators  in  accordance  with 
Jetstream  Service  Bulletin  141-27-059,  dated 
May  31,  2000. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  elevator  cable  tension 
regulator  lever  assembly,  unless  that 
assembly  has  been  modified  in  accordance 
with  the  requirements  of  paragraph  (c)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116.  ,^ 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  006-05- 
2000. 

Issued  in  Renton,  Washington,  on 
November  29,  2000. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30950  Filed  12-4-00;  8:45  am) 
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Airworthiness  Directives;  Boeing 
Model  747-400  and  767  Series 
Airplanes  Equipped  With  General 
Electric  CF6-80C2  Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747—400  and  767 
series  airplanes.  This  proposal  would 
require  modification  of  the  core  cowl 
assemblies  of  the  engines.  This  action  is 
necessary  to  prevent  failiu-e  of  the  core 
cowl  latches  dxuing  an  engine  fire,  and 
consequent  in-flight  separation  of  an 
engine  core  cowl  and  its  strut  fire 
barrier  from  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
January  19,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
275-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  .the 
Internet  using  the  following  addiH^;  9- 
anm-nprmconunent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-275-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2686;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shaU 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bidletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-275-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-275-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  received  a  report  indicating 
an  in-flight  engine  fire  occurred  on  a 
Model  747—400  series  airplane  powered 
by  General  Electric  CF6-80C2  series 
engines.  The  fire  was  caused  by  a  fuel 
leak  in  the  Integrated  Drive  Generator 
fuel/oil  heat  exchanger  and  was  ignited 
by  fuel  vapors  coming  in  contact  with 
the  hot  turbine  case.  The  fire  was 
located  directly  under  the  core  cowls 
and  caused  significant  damage  to  the 
cowls,  which  weakened  the  aluminum 
structure  supporting  the  steel  latches 
that  hold  the  core  cowls  closed. 
Opening  of  the  core  cowls  during  an 
engine  fire  breaches  the  engine  fire 
contairunent  design  features  and  could 
allow  the  engine  fire  to  spread  to  the 
strut  and  wing.  (Model  767  series 
airplanes  powered  by  General  Electric 
CF6-80C2  series  engines  have  a  similar 
design.)  Such  conditions,  if  not 
corrected,  could  result  in  separation  of 
an  engine  core  cowl  and  its  strut  fire 
barrier  from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletins  747-71-2285 
{for  Model  747-400  series  airplanes] 
and  767-71-0088  (for  Model  767  series 
airplanes),  both  dated  October  8,  1998, 
which  describe  procedures  for 
modification  of  the  left-  and  right-hand 
core  cowl  assemblies  of  the  engines.  The 
modification  includes,  but  is  not  limited 
to,  replacement  of  the  aluminum 
forward  and  extension  frames  located 
between  the  forward  hinge  and  the  latch 
in  each  core  cowl  with  inconel  frames 
that  provide  fireproof  reinforcement  to 
the  core  cowl  latches.  The  Boeing 
service  bulletins  reference  ROHR 
Service  Bulletin  TBC/80C2-NAC-71- 
028,  dated  August  1,  1998,  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  modification. 


Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difference  Between  Service  Bulletins 
and  This  Proposed  AD 

Operators  should  note  that  this 
proposed  AD  would  require 
modification  of  the  core  cowl 
assemblies  of  the  engines  to  be 
accomplished  within  24  months  after 
the  effective  date  of  this  AD.  The  service 
bulletins  recommend  that  this 
modification  should  be  accomplished 
"as  soon  as  manpower  and  facilities  are 
available."  But  in  developing  an 
appropriate  compliance  time  for  the 
proposed  modification,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation  and  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  also  the 
average  utilization  of  the  affected  fleet 
and  the  time  necessary  to  perform  the 
modification.  The  FAA  has  determined 
that  24  months  represents  an 
appropriate  interval  of  time  allowable 
wherein  the  modification  can  be 
accomplished  during  scheduled 
airplane  maintenance  and  an  ample 
number  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  The  FAA  also  finds  that  such  a 
compliance  time  will  not  adversely 
affect  the  safety  of  the  affected 
airplanes. 

Cost  Impact 

There  are  approximately  563 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  FAA  estimates  that  14  Model 
747-400  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  168 
work  hom-s  (42  per  engine)  per  airplane 
to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hovu-.  Required 
parts  would  cost  approximately  $84,732 
($21,183  per  engine)  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$1,327,368,  or  $94,812  per  airplane. 


The  FAA  estimates  that  64  Model  767 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  84  work 
hours  (42  per  engine)  per  airplane  to 
accomplish  the  proposed  modification, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $42,366  ($21,183  per 
engine)  per  airplane.  Based  on  these 
figxires,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$3,033,984  or  $47,406  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  prbposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-275-AD. 

Applicability:  Model  747-400  and  767 
series  airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines,  certificated 
in  any  category;  as  listed  in  Boeing  Service 
Bulletins  747-71-2285  or  767-71-0088,  both 
dated  October  8,  1998. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (c)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  core  cowl  latches 
during  an  engine  fire,  and  consequent  in- 
flight separation  of  an  engine  core  cowl  and 
its  strut  fire  barrier  from  the  airplane, 
accomplish  the  following: 

Modification 

(a)  Within  24  months  after  the  effective 
date  of  this  AD:  Modify  the  left-  and  right- 
hand  core  cowl  assemblies  of  the  engines  per 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-71-2285  (for  Model 
747-400  series  airplanes)  or  767-71-0088 
(for  Model  767  series  airplanes),  both  dated 
October  8,  1998. 

Note  2:  The  Boeing  service  bulletins 
^    reference  ROHR  Service  Bulletin  TBC/80C2- 
'^"'  NAC-71-028,  dated  August  1. 1998,  as  an 
additional  source  of  service  information  for 
accomplishment  of  the  modification. 

Spares 

(b)  As  of  6  months  after  the  effective  date 
of  this  AD,  no  one  may  install  an  aluminum 
core  cowl  assembly,  part  number  224-2301- 
513  (left-hand)  or  224-2302-539  (right-hand), 
on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 


Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector  or  Principal  Maintenance 
Inspector,  as  applicable,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  per 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
Novemt)er  29,  2000. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-30949  Filed  12-4-00;  8:45  am] 
BILUNQ  CODE  4giO-13-4J 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200(M:E-28-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Inc.  Models  SA226  and  SA227 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  wotild  apply  to 
certain  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes.  The  earlier 
NPRM  would  have  required  you  to 
replace  the  brake  shuttle  valves  with 
parts  of  improved  design  and  install  a 
shield  over  the  hydraulic  lines.  The 
earlier  NPRM  resulted  ft-om  a  report  of 
a  wheel  brake  system  malfunction 
caused  by  a  faulty  brake  shuttle  valve  on 
an  affected  airplane.  Evaluation  of  the 
public  comments  on  the  NPRM  reveals 
the  need  to  also  include  airplanes  that 
have  an  anti-skid  system  in  the 
Applicability  of  the  proposed  AD.  In 
addition,  we  are  proposing  a 
requirement  of  replacing  the  rubber  fuel 
hose  with  a  metal  device  for  the  SA226 
series  airplanes.  Since  these  actions 
impose  an  additional  burden  over  that 
proposed  in  the  NPRM,  we  are 
reopening  the  comment  period  to  allow 


the  public  the  chance  to  comment  on 
these  additional  actions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive 
comments  on  or  before  January  1 1 , 
2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  200Q-CE-28-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft,  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile:  (210)  820-8609.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Werner  Koch,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office.  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  the  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  niunber  and 
submit  your  comments  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  erf  the 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  enviroiunental,  and  energy 
aspects  of  the  proposed  rule  that  might 
suggest  a  need  to  modify  the  nde.  You 
may  examine  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  FAA  contact  with  the 
public  that  concerns  the  substantive 
p'arts  of  the  proposed  AD. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
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documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandum  requires 
federal  agencies  to  conununicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  this  document  is  clearer,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  yoiu  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-28- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  received  a  report  of  an 
accident  involving  a  Fairchild  Model 
SA226-TC  airplane  where  the  flight 
crew  lost  control  of  the  airplane  at  low 
altitude  diuing  the  final  approach  for 
landing.  Prior  to  the  accident,  the  flight 
crew  reported  a  loss  of  hydraulic 
pressure  and  a  fire  on  the  left  side  of  the 
airplane. 

Investigation  of  this  accident 
indicates  the  following: 
— The  flight  crew  applied  right  rudder 

power  during  the  takeoff  roll  to 

compensate  for  a  dragging  and 

overheated  left  wheel  brake  and  then 

raised  the  landing  gear  into  the  wheel 

wells; 
— The  overheated  left  wheel  brake 

ignited  the  tires  and  the  hydraulic 

fluid;  and 
— The  resultant  fire  burned  the  rubber 

fuel  crossover  hose  and  resulted  in 

fuel  leakage  with  a  consequent  fuel 

fire. 

The  accident  investigation  shows  that 
the  brake  shuttle  valve  may  have  caused 
the  left  wheel  brake  to  drag  and 
overheat. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Original  design  brake  shuttle  valves,  if 
not  replaced  with  improved  design 
valves,  could  cause  the  wheel  brakes  to 
drag  and  overheat.  This  could  result  in 
hydraulic  or  fuel  line  damage  if  the 
overheated  brake  assembly  is  retracted 
into  the  main  wheel  wells.  A 


consequent  fire  could  occur  if  the 
hydraulic  or  fuel  lines  ruptured. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
August  3,  2000  (65  FR  47701).  The 
NPRM  proposed  to  replace  each  brake 
shuttle  valve  with  a  part  number  (P/N) 
MS28767-4  brake  shuttle  valve  and 
install  a  shield  over  the  hydraulic  lines. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Make  the  AD 
Apply  to  Airplanes  Equipped  With 
Anti-Skid  Systems 

What  Is  the  Commenter's  Concern? 

One  commenter  recommends  that  the 
proposed  AD  apply  to  certain  SA226 
and  SA227  series  airplane  regardless  of 
whether  they  are  equipped  with  anti- 
skid systems.  The  NPRM  proposed  to 
exempt  those  airplanes  with  an  anti- 
skid system  instailled.  The  commenter 
states  that  the  related  service  bulletins 
recommend  the  installation  of  Kevlar 
blankets  around  the  hydraulic  lines  for 
all  airplanes  so  airplanes  with  anti-skid 
systems  should  be  included  in  order  to 
protect  the  hydraulic  lines. 

What  Is  FAA's  Response  to  the  Concern? 

After  re-evaluating  all  information 
related  to  this  issue,  we  conciu-  that  the 
AD  action  should  also  apply  to 
airplanes  equipped  with  anti-skid 
systems. 

We  are  incorporating  this  change  into 
the  proposed  rule. 

Conunent  Issue  No.  2:  Remove  all 
Refierence  to  "Parking  Brake  Shuttle 
Valves"  From  the  AD 

What  Is  the  Commenter's  Concern? 

One  commenter  requests  that  FAA 
remove  all  reference  to  "parking  brake 
shuttle  valves"  from  the  proposed  AD 
because  SA226  and  SA227  series 
airplanes  do  not  have  such  equipment. 

What  Is  FAA's  Response  to  the  Concern? 

The  FAA  concurs.  The  correct 
terminology  is  "brake  shutUe  valves." 


We  are  incorporating  this  change  into 
the  proposed  rule. 

Other  Information  Since  Issuance  of  the 
NPRM 

Is  There  Additional  Information 
Available  on  This  Subject? 

Fairchild  Aircraft  Service  Bulletin  No. 
226-26-003  specifies  replacing  the 
rubber  fuel  hose  with  a  metal  device. 
When  we  issued  the  NPRM,  parts  were 
not  available  for  this  replacement.  Since 
that  time,  Fairchild  has  stocked  enough 
parts  for  this  replacement. 

We  will  now  address  the  fuel  hose 
replacement  in  the  proposed  AD. 

The  FAA's  Determination 

What  Has  FAA  Decided? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that: 

— The  AD  action  should  also  affect 
airplanes  equipped  with  anti-skid 
systems; 
— ^The  requirement  of  replacing  the 
rubber  fuel  hose  with  a  metal  device 
for  the  SA226  series  airplanes  should 
be  added  to  the  proposed  AD;  and 
— AD  action  should  be  taken  to  correct 
potential  brake  shuttle  valve 
problems,  which  could  cause  the 
brake  assembly  to  drag  cmd  overheat. 
Hydraulic  or  ftiel  line  damage  could 
then  occur  if  the  overheated  brake 
assembly  is  retracted  into  the  main 
wheel  well,  with  a  consequent  fire  if 
the  hydraulic  or  fuel  lines  ruptured. 

The  Supplemental  NPRM 

How  Will  the  Changes  to  the  NPRM 
Impact  the  Public? 

Proposing  that  the  NPRM  apply  to 
airplanes  equipped  with  anti-skid 
systems  and  proposing  to  require 
replacement  of  the  rubber  fuel  hose  with 
a  metal  device  on  SA226  series 
airplanes  present  actions  that  go  beyond 
the  scope  of  what  was  already  proposed. 
Therefore,  we  cire  issuing  a 
supplemental  NPRM  and  reopening  the 
comment  period  to  allow  the  public 
additional  time  to  conunent  on  the 
proposed  AD. 

What  Are  the  Provisions  of  the 
Supplemental  NPRM? 

The  proposed  AD  would  require  you 
to: 
— Replace  the  brake  shuttle  valves  with 

parts  of  improved  design  (except  on 

airplanes  with  an  anti-skid/power 

brake  system); 
— Install,  a  shield  over  the  hydraulic 

lines;  and 


-Replace  the  rubber  fuel  hose  with  a 
metal  device  on  the  SA226  series 
airplanes. 


What  Document  Should  I  Use  To 
Accomplish  These  Actions? 

Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with  the 
following,  as  applicable: 


Affected  pages 


Revision  level 


Date 


— Fairchild  Aircraft  Service  Bulletin  No.  226-26-003,  which  incorporates  the  following  pages 


1,  2,  4,  6,  8,  9,  10,  11,  and  14 

3,  5,  12,  and  13 

Original  Issue  

Revision  1    

March  1.2000. 
June  27  2000 

7  and  15 

Revision  2 

October  2  2000 

—Fairchild  Aircraft  Service  Bulletin  No.  227-26-002,  which  incorporates  the  following  pages 

1,  2,  8,  and  9 

Original  Issue  

March  1   2000 

7  ■ 

3,  4.  5,  and  6 

Revision  1  

June  27  2000 

Revision  2  . 

October  2  2000 

Cost  Impact 

How  Many  Airplanes  Would  the 
Proposed  AD  Impact? 

The  FAA  estimates  that  2,344 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD. 


What  Would  Be  the  Cost  Impact  of  the 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  installations 
and  replacement. 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

For  SA226  Series  Airplanes 

65  wori<hours  x  $60  per  hour  =  $3,900 

$3,431  per  airplane  „ 

$7,331  per  airplane. 

For  SA227  Series  Airplanes 

55  workhours  x  $60  per  hour  =  $3,300 

$1,369  per  airplane  

$4,669  per  airplane. 

Compliance  Time  of  the  Proposed  AD 

What  Is  the  Compliance  Time  of  the 
Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  at  whichever  of  the  following  that 
occiu-s  later: 

— Within  500  hours  time-in-service 
(TIS)  after  the  effective  date  of  this 
proposed  AD;  or 

— Within  6  months  after  the  effective 
date  of  this  proposed  AD. 

Why  Is  the  Compliance  Time  of  the 
Proposed  AD  Presented  in  Both  Hours 
TIS  and  Calendar  Time? 

The  affected  airplanes  are  used  in 
both  general  aviation  and  commuter 
operations.  Those  commuter  operators 
may  accumulate  500  hours  TIS  on  the 
airplane  in  less  than  2  months  and 
many  owners  have  numerous  affected 
airplanes  in  their  fleets.  We  have 
determined  that  the  dual  compliance 
time: 

— Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  accomolish  the  actions 
in  this  proposed  AD;  and 


— Assures  that  the  unsafe  condition 
referenced  in  this  AD  will  be 
corrected  within  a  reasonable  time 
period  without  inadvertenUy 
grounding  any  of  the  affected  " 
airplanes. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

The  FAA  has  determined  that  the 
proposed  action  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  adopted,  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  We  have  placed  a  copy 
of  the  draft  regulatory  evaluation 
prepared  for  this  action  in  the  Rules 
Docket.  You  may  obtain  a  copy  of  it  at 
the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


Fairchild  Aircraft,  Inc.: 

CE-28-AD 


Docket  No.  2000- 


(a)  What  airplanes  are  affected  by  this  AD? 
The  following  airplane  models  and  serial 
numbers  that  are  certificated  in  any  category; 


Model 

SA226-T 

SA226-T(A)  

SA226-T(B)  

SA226-AT  

SA226-TC  

SA227-TT  

SA227-TT(300)  .- 

SA227-AT  

SA227-AC  


Serial  Nos. 


T201  through  T248 

T(A)249  through  T(A)-291 

T(B)  276  and  T(B)  292  through  T(B)  417 

AT001  through  AT074 

TC201  through  TC41 9 

TT421  through  TT555 

TT447,  TT465,  TT471,  TT483.  TT512,  TT518,  TT521,  TT527,  TT529, 

and  536 
AT421 ,  AT423  through  AT631 ,  and  AT695 
AC406,  AC415,  AC416,  and  AC420  through  AC599 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 
The  AD  applies  to  any  airplane  with  or 
without  an  anti-skid/power  brake  system 
installed. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  potential  brake  shuttle  valve 
problems,  which  could  cause  the  brake 
assembly  to  drag  and  overheat.  Hydraulic  or 
fuel  line  damage  could  then  occur  if  the 


overheated  brake  assembly  is  retracted  into 
the  main  wheel  well,  with  a  consequent  fire 
if  the  hydraulic  or  fuel  lines  ruptured. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  For  all  affected  airplanes  except  those 
equipped  with  an  anti-skid/power  brake  sys- 
tem, replace  each  brake  shuttle  valve  with 
part  number  (P/N)  MS28767-4  brake  shuttle 
valve  (or  FAA-approved  equivalent  part  num- 
ber). 

(2)  For  all  affected  airplanes,  install  a  shield 
over  the  hydraulic  lines. 


(3)  For  all  airplane  models  within  the  SA226  se- 
ries, replace  the  rubt>er  fuel  hose  with  a 
metal  device. 

(4)  Do  not  install  any  brake  shuttle  valve  that  is 
not  a  P/N  MS28767-4  brake  shuttle  valve  (or 
FAA-approved  equivalent  part  number)  or  a 
fuel  hose  that  Is  made  out  of  rubber. 


Compliance 


Within  500  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 


Within  500  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

Within  500  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

As  of  the  effective  date  of  this  AD 


Procedures 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No.  226-26-003,  or  Fair- 
child  Aircraft  Service  Bulletin  No.  227-26- 
002,  as  applicable. 

In  accordamce  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No.  226-26-003,  or  Fair- 
child  Aircraft  Service  Bulletin  No.  227-26- 
002,  as  applicable. 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No.  226-26-003. 

Not  Applicable. 


(e)  Can  I  utilize  different  revisions  to  the 
affected  service  bulletins?  The  service 


bulletins  required  to  accomplish  this  action 
incorporate  the  following  pages: 


Affected  pages 

Revision  level 

Date 

(1)  Fairchild  Aircraft  Service  Bulletin  No.  226-26-003 

1,  2,  4,  6,  8,  9,  10,  11.  and  14 

3,  5,  12  and  13 

Original  Issue  

Revision  1  

March  1.2000. 
June  27,  2000. 

7  and  15    

Revision  2 

October  2,  2000. 

(2)  Fairchild  Aircraft  Service  Bulletin  No.  227-26-002 

1.  2,  8,  and  9 

Original  Issue  

March  1,  2000. 

7  

Revision  1  

June  27,  2000. 

3.  4,  5,  and  6 '. 

Revision  2 

October  2,  2000. 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Fort  Worth  Airplane 
Certification  OfiiCe,  approves  your 


alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified. 


altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 


of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Fort  Worth  Airplane 
Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150; 
telephone:  (817)  222-5133;  facsimile:  (817) 
222-5960. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(i)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
Fairchild  Aircraft,  Inc.,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490.  You  may 
examine  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  28,  2000. 

William  J.  Timberlake, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  00-30948  Filed  12^-00;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adnunistration 

14  CFR  Part  39 

[Docket  No.  91-CE-87-AD1 

RIN  2120-AA64 

Airworthiness  Directives:  Bombardier 
Inc.  Models  DHC-6-1,  DHC-6-100, 
DHC-6-200,  and  DHC-6-300  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  withdraws  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  that  would  have 
applied  to  all  Bombardier  Inc.  Models 
DHC-6-1,  DHC-6-100,  DHC-6-200, 
and  DHC-6-300  airplanes.  The  NPRM 
would  have  superseded  both  AD  80-13- 
11  R2  and  AD  80-03-08,  which 
currently  require  repetitive  inspections 
of  the  flight  control  rods  for  cracks  on 
the  above-referenced  airplanes,  with 
replacement  of  any  cracked  flight 
control  rods.  The  NPRM  would  have 
required  replacement  of  these  flight 
control  rods  with  improved  design  parts 
and  would  have  reduced  the  need  for 
the  number  of  repetitions  of  the 


inspections.  After  evaluating  all  the 
comments  received  on  the  proposal,  we 
have  determined  that,  since  the  need  for 
repetitive  inspections  is  not  eliminated 
by  the  replacements,  the  requirements 
of  the  current  AD's  should  stand.  We 
have  not  received  any  recent  service 
problems  regarding  this  subject  on  the 
affected  airplanes.  For  these  reasons,  we 
are  withdrawing  the  supplemental 
NPRM. 

ADDRESSES:  You  may  look  at 
information  related  to  this  action  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-87-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106,  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  3rd  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7523;  facsimile  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Action  Has  FAA  Taken  to  Date? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Bombardier  Inc. 
Models  DHC-6-1,  DHC-6-100,  DHC-6- 
200.  and  DHC-6-300  airplanes.  The 
proposal  was  published  in  the  Federal 
Register  as  a  supplemental  NPRM  on 
April  1.  1997  (62  FR  15443). 

The  NPRM  proposed  to  supersede 
both  AD  80-13-11  R2  and  AD  80-03- 
08,  which  currently  require  repetidve 
inspections  of  the  flight  control  rods  for 
cracks  on  the  above-referenced 
airplanes,  with  replacement  of  any 
cracked  flight  control  rods.  The  NPRM 
would  have  required  replacement  of 
these  flight  control  rods  with  improved 
design  parts  and  would  have  reduced 
the  need  for  the  number  of  repetitions 
of  the  inspections. 

Was  the  Pubhc  Invited  To  Comment? 

The  FAA  invited  interested  persons  to 
participate  in  the  making  of  this 
amendment.  The  comments,  in  most 
part,  reflect  the  public's  desire  to  have 
FAA  withdraw  the  proposal  and  let  the 
current  AD's  stand.  The  reason  for  this 
is  because  the  need  for  repetitive 
inspections  is  not  eliminated  by 
replacing  flight  control  rods  with 
improved  design  parts. 


The  FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  re-evaluating  all  information 
related  to  this  subject,  we  have 
determined  that: 
— The  unsafe  condition  is  currently 

addressed  through  AD  80-13-11  R2 

and  AD  80-03-08; 
— Because  we  have  not  received  any 

recent  ser\'ice  problems  regarding  this 

subject  on  the  affected  airplanes,  there 

is  no  need  for  the  supplemental 

NPRM,  Docket  No.  91-CE-87-AD; 

and 
— We  should  withdraw  the 

supplemental  NPRM. 

Withdrawal  of  this  action  does  not 
prevent  us  from  taking  or  commit  us  to 
any  future  action. 

Regulatory  Impact 

Does  This  Proposed  AD  Withdrawal 
Involve  a  Significant  Rule  or  Regulatory 
Action? 

Since  this  action  only  withdraws  a 
proposed  AD,  it  is  not  an  AD  and, 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  EKDT  Regulatory 
Policies  and  Procediu-es  (44  FR  11034, 
February  26,  1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  FAA  withdraws  the 
supplemental  notice  of  proposed 
rulemaking.  Docket  No.  91-CE-87-AD, 
published  in  the  Federal  Register  on 

April  1,  1997  (62  FR  15443). 

Issued  in  Kansas  City,  Missouri,  on 
November  28,  2000. 
William  J.  Timberlake, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

IFR  Doc.  00-30947  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  94P-0036] 

Food  Labeling:  Trans  Fatty  Acids  in 
Nutrition  Lat}ellng,  Nutrient  Content 
Claims,  and  Health  Claims;  Reopening 
of  the  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
January  19,  2001,  the  comment  period 
for  a  document  published  in  the  Federal 
Register  of  November  17,  1999  (64  FR 
62746).  In  that  document,  FDA 
proposed  to  amend  its  regulations  on 
nutrition  labeling  to  require  that  the 
amount  of  trans  fatty  acids  present  in  a 
food,  including  dietary  supplements,  be 
included  in  the  amoimt  and  percent 
Daily  Value  declared  for  saturated  fatty 
acids.  FDA  also  proposed  that,  wherever 
satiu-ated  fat  limits  are  placed  on 
nutrient  content  claims,  health  claims, 
or  disclosure  or  disqualifying  levels,  the 
amount  of  trans  fatty  acids  be  limited  as 
well.  Finally,  FDA  proposed  to  define 
the  nutrient  content  claim  "trans  fat 
free."  FDA  is  taking  this  action  in 
response  to  comments  on  the  November 
17,  1999,  proposal  to  ensure  that 
interested  parties  have  an  adequate 
opportimity  to  comment  on  the  issue  of 
whether  the  agency  should  define  the 
nutrient  content  claims  "reduced  trans 
fat"  and  "reduced  saturated  and  trans 
fats." 

DATES:  Submit  written  comments  on 
nutrient  content  claims  for  "reduced 
trans  fat"  and  "reduced  saturated  and 
trans  fats  '  by  January  19,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  You  may 
also  send  comments  to  the  Dockets 
Management  Branch  at  the  following  e- 
mail  address:  FDADockets@oc.fda.gov 
or  via  the  Internet  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cftn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Thompson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
832),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5587. 
SUPPLEMENTARY  INFORMATION: 

I.  Reopening  of  Comment  Period 

In  the  Federal  Register  of  November 
17,  1999  (64  FR  62746).  FDA  (we) 
proposed  to  amend  our  regulations  on 
nutrition  labeling  to  require  that  the 
amount  of  trans  fatty  acids  present  in  a 
food,  including  dietary  supplements,  be 
included  in  the  amount  and  percent 
Daily  Value  declared  for  saturated  fatty 
acids.  We  also  proposed  that,  wherever 
saturated  fat  limits  are  placed  on 
nutrient  content  claims,  health  claims, 
or  disclosure  or  disqualifying  levels,  the 
amount  of  trans  fatty  acids  be  limited  as 


well.  Finally,  we  proposed  to  define  the 
nutrient  content  claim  "trans  fat  fi-ee." 
In  that  document,  we  requested 
comments  on  the  proposal  by  February 
15,  2000.  In  the  Federal  Register  of 
February  16,  2000  (65  FR  7806),  we 
extended  the  comment  period  to  April 
17.2000. 

Ten  comments  responding  to  the 
proposal  (see  Docket  94P-0036, 
Comment  numbers  1776,  2113,  2117, 
2125. 2128. 2133. 2135.  2138, 2139,  and 
EMC  475)  requested  that  the  final  rule 
define  the  nutrient  content  claim 
"reduced  trans  fat."  We  had  not 
proposed  a  definition  for  this  cleiim.  and 
had  suggested  that  persons  who  believe 
that  such  a  claim  is  useful  could 
petition  the  agency  under  §  101.69  (21 
CFR  101.69)  (64  FR  62746  at  62760). 
Other  comments  (see  Docket  94P-0036. 
Comment  numbers  2136  and  2139) 
suggested  a  criterion  (i.e.,  25  percent 
less  saturated  fat  and  trans  fat 
combined)  for  the  claim  "reduced 
saturated  fat"  that  we  believe  may  be 
more  appropriate  as  a  criterion  for  the 
claim  "reduced  saturated  and  trans 
fats." 

We  have  considered  these  comments 
and  believe  that  some  members  of  the 
public  may  not  have  anticipated  these 
issues  and  thus  did  not  address  them  in 
comments.  To  ensure  that  all  interested 
parties  have  had  an  opportunity  to 
comment  on  whether  the  final  rule 
should  define  the  claims  "reduced  trans 
fat"  and  "reduced  saturated  and  trans 
fats,"  we  are  reopening  the  comment 
period  for  the  November  17,  1999, 
proposed  rule  for  a  period  of  45  days. 
Comments  submitted  during  this  period 
are  to  be  limited  to  those  that  directly 
address  the  two  claims  identified  above. 
We  are  not  requesting  comments  on  any 
other  issue,  and  we  do  not  intend  to 
consider  such  comments  if  submitted. 

n.  How  to  Submit  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conunents  by  January  19, 
2001.  You  may  also  send  comments  to 
the  Dockets  Management  Branch  at  the 
following  e-mail  address: 
FDADockets@oc.fda.gov,  or  via  the 
Internet  at  http:// 

www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cfm. 
You  must  submit  two  copies  of 
comments,  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document,  except  that 
you  may  submit  one  copy  if  you  are  an 
individual.  You  may  review  received 
comments  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  November  29,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-.30827  Filed  12^-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  580 
[RIN  3141-AA04] 

Environment,  Public  Health  and  Safety 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Proposed  rule:  Notice  of 

extension  of  time. 

SUMMARY:  On  July  24,  2000,  the  National 
Indian  Gaming  Commission 
(Conunission)  issued  a  Proposed  Rule 
(65  FR  45558,  July  24,  2000) 
promulgating  draft  regulations  to 
provide  for  adequate  protection  of  the 
enviromnent,  public  health  and  safety 
luider  the  Indian  Gaming  Regulatory  Act 
(Act).  The  date  for  filing  comments  is 
being  extended. 

DATES:  Comments  shall  be  filed  on  or 
before  January  19,  2001. 
ADDRESSES:  Conunents  may  be  mailed 
to:  Environment,  Public  Health  and 
Safety  Comments,  National  Indian 
Gaming  Conunission,  1441  L  Street, 
N.W.,  Suite  9100,  Washington,  D.C. 
20005,  delivered  to  that  address 
between  8:30  a.m.  and  5:30  p.m., 
Monday  through  Friday,  or  faxed  to 
202/632-7066  (this  is  not  a  toll-free 
number).  Comments  received  may  be 
inspected  between  9:00  a.m.  and  noon, 
and  between  2:00  p.m.  and  5:00  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Nagle  at  202/632-7003;  fax 
202/632-7066  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA,  or 
the  Act),  enacted  on  October  17,  1988, 
established  the  National  Indian  Gaming 
Commission  (Commission).  Under  the 
Act.  the  Commission  is  charged  with 
ensuring  that  tribal  gaming  facilities  are 
constructed,  maintained  and  operated  in 
a  manner,  which  adequately  protects  the 
environment  and  the  public  health  and 
safety.  The  proposed  regulations 
establish  a  process  for  carrying  out  this 
Commission  responsibility.  The 
Commissioners  have  been  requested  to 
allow  additional  time  for  preparation  of 
comments  on  the  proposed  regulations. 
The  Commission  has  determined  that 
these  regulations  are  of  such 


significance  that  interested  parties 
should  be  given  additional  time  to 
determine  and  present  their  views. 

Montie  R.  Deer, 

Chairman,  National  Indian  Gaming 
Commission. 

[FR  Doc.  00-30851  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  7565-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-087-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  West 
Virginia  regulatory  program  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
program  amendment  adds  new  West 
Virginia  regulations  at  199  CSR  1 
concerning  Surface  Mine  Blasting  Rule. 
The  amendments  are  intended  to 
improve  the  operational  effectiveness  of 
the  West  Virginia  program. 
DATES:  If  you  submit  written  comments, 
they  must  be  received  on  or  before  4:00 
p.m.  (local  time),  on  January  4,  2001.  If 
requested,  a  public  hearing  on  the 
proposed  amendments  will  be  held  at 
1:00  p.m.  (local  time),  on  January  2, 
2001.  Requests  to  speak  at  the  hearing 
must  be  received  by  4:00  p.m.  (local 
time),  on  December  20,  2000. 

ADDRESSES:  Mail  or  hand-deliver  your 
written  comments  and  requests  to  speak 
at  the  hearing  to  Mr.  Roger  W.  Calhoun, 
Director,  Charleston  Field  Office  at  the 
address  listed  below. 

You  may  review  copies  of  the  West 
Virginia  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
hearings,  and  all  wTitten  comments 
received  in  response  to  this  document  at 
the  addresses  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Charleston  Field  Office. 
Mr.  Roger  W.  Calhoim,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street, 


East,  Charleston,  West  Virginia  25301 
Telephone:  (304)  347-7158.  E-mail: 
chfo@osmre.gov 

West  Virginia  Division  of 
Environmental  Protection,  10 
Mcjunkin  Road,  Nitro,  West  Virginia 
25143,  Telephone:  (304)  759-0515. 
The  proposed  amendment  will  be 
posted  at  the  Division's  Internet  page: 
http://www.dep.state.wv.us 
In  addition,  you  may  review  copies  of 

the  proposed  amendment  during  regular 

business  hoiurs  at  the  following 

locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291^004 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area 
Office,  323  Harper  Park  Drive,  Suite  3, 
Beckley,  West  Virginia  25801, 
Telephone:  (304)  255-5265. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  W.  Calhoun,  Director,  Charleston 

Field  Office;  Telephone:  (304)  347- 

7158. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  You  can  find 
background  information  on  the  West 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  21,  1981, 
Federal  Register  (46  FR  5915-5956). 
You  can  find  later  actions  concerning 
the  conditions  of  approval  and  program 
amendments  at  30  CFR  948.10,  948.12, 
948.13,  948.15,  and  948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  October  30,  2000 
(Administrative  Record  Number  WV- 
1187),  the  WVDEP  submitted  an 
amendment  to  its  program.  The 
amendment  concerns  the  addition  to  the 
West  Virginia  regulations  of  new  Title 
199,  Series  1,  entitled  Surface  Mine 
Blasting  Rule.  These  regulations  consist 
of  new  blasting  provisions  and  blasting 
provisions  that  have  been  relocated  or 
derived  from  previously  approved  West 
Virginia  blasting  provisions.  We  have 
identified  in  brackets  in  the  proposed 
amendment  below,  those  instances 
where  the  State  has  indicated  that 
specific  provisions  have  been  relocated 
or  derived  from  previously  approved 
blasting  provisions.  On  November  12, 
1999  (Administrative  Record  Number 
WV-1143},  we  approved,  with  certain 


exceptions,  revisions  to  the  West 
Virginia  Code  (W.  Va.  Code)  concerning 
blasting  (64  FR  61507-61518).  The 
current  amendment  is  intended  to  revise 
the  States  blasting  rules  to  implement 
the  approved  blasting  statutes. 

The  new  blasting  regulations  are 
presented  below. 

199  CSR  1 

Title  199 

Legislative  Rule 

Division  of  Environmental  Protection 

Series  1 

Surface  Mining  Blasting  Rule 

Section  199-1-1.  General 

1.1.  Scope. — This  rule  establishes  general 
and  specific  rules  for  overseeing  and 
regulaUng  blasting  on  all  surface  mining 
operations:  implementing  and  overseeing  the 
pre-blast  survey  process:  inspection  and 
monitoring  of  blasting  operations;         • 
seismograph  use;  warning  methods;  site 
specific  limitations  for  type,  size,  timing  and 
frequency  of  blasts;  public  notice 
requirements;  maintaining  and  operating  a 
system  to  receive  and  address  questions, 
concerns  and  complaints  relating  to  mining 
operations;  setting  the  qualifications  for 
individuals  and  firms  performing  pre-blast 
surveys;  establishing  the  education,  training, 
examination  and  certification  of  blasters; 
disciplinary  procedures  for  blasters;  and 
administering  a  claims  process,  including 
arbitration,  for  property  damage  caused  by 
blasting. 

1.2.  Applicability. — This  rule  applies  to  all 
surface  mining  operations  and  suiface 
disturbances  associated  with  underground 
mining  operations  in  the  State  of  West 
Virginia. 

1.3.  Authority.— W.  Va.  Code  Sections  22- 
1-3,  22-3A-4,  22-1-5.  et  seq. 

1.4.  Filing  Date. 

1.5.  Effective  Date. 

1.6.  Incorporation  by  Reference. — Federal 
Counterpart  Regulations — 30  CFR  850. 

1.7.  Repeal  of  Former  Rule. — This  rule 
repeals  and  replaces  38CSR2C — Standards 
for  Certification  of  Blasters — Surface  Coal 
Mines,  effective  May  1, 1995,  filed  April  26, 
1995. 

Section  199-1-2 

Definitions. — As  used  in  this  rule  unless 
used  in  a  context  that  clearly  requires  a 
different  meaning  the  term: 
.  2.1.  Active  Blasting  Experience  means 
experience  gained  by  a  person  who  has 
worked  on  a  blasting  crew,  supervised  a 
blasting  crew,  or  worked  on  a  drilling  crew 
which  performed  blasting  operations.  Two 
hundred  forty  working  days  constitutes  one 
year  of  experience.  Experience  may  only  be 
gained  by  "first-hand"  participation  in 
activities  associated  with  the  storing, 
handling,  transportation  and  use  of 
explosives  or  the  immediate  supervision  of 
those  activities  within  surface  coal  mines, 
and  the  surface  areas  of  underground  coal 
mines.  Experience  should  be  related  to 
surface  mine  blasting;  Provided,  that  other 
related  blasting  experience  (quarrying 
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operations,  etc.)  may  be  accepted  by  the 
director  on  a  case-by-case  basis  as  qualifying 
experience.  [This  provision  was  relocated 
fromCSR38-2C-2.ll 

2.2.  Air  Blast  means  an  airborne  shock 
wave  resulting  from  the  detonation  of 
explosives. 

2.3.  Adjuster  means  an  outside  party  that 
is  assigned  to  investigate,  document,  evaluate 
and  make  recommendations  on  a  reported 
loss. 

2.4.  Arbitrator  means  an  impartial 
individual  appointed  by  the  Office  of 
Environmental  Protection  with  the  authority 
to  settle  the  disputes  between  property 
owners  and  mine  operators  as  they  relate  to 
allegations  of  blasting  damage. 

2.5.  Arbitration  means  the  referral  of  a 
dispute  to  a  neutral  or  impartial  person  for 
total  or  partial  determination.  It  is  intended 
to  be  inexpensive,  prompt  and  fair  to  the 
parties. 

2.6.  Blast  means  any  planned  or  unplanned 
detonation(s)  of  an  explosive(s)  being 
initiated  simultaneously  by  a  single  energy 
source.  [This  provision  was  relocated  from 
CSR  38-2C-2.2.J 

2.7.  Blast  Site  means  the  area  where 
explosive  materials  is  handled  during 
loading  including  the  perimeter  formed  by 
the  loaded  blast  holes  and  50  feet  in  all 
directions  from  loaded  holes. 

2.8.  Blaster  means  a  qualified  person  in 
charge  of  and  responsible  for  the  design, 
loading  and  firing  of  a  blast.  This  must  be  an 
individual  who  is  certified  by  the  Office  of 
Explosives  and  Blasting. 

2.9.  Blasting  Complaint  means  a 
communication  to  the  Office  of  Explosives 
and  Blasting  from  a  member  of  the  public 
expressing  concern,  aggravation,  fear  or 
indications  of  blasting  damage.  A  blasting 
complaint  may  or  may  not  initially  indicate 
damage. 

2.10.  Blasting  Claim  means  an  allegation  by 
the  property  owner  of  blasting  related 
damage  to  property. 

2.11.  Blasting  Log  means  a  written  record 
containing  all  pertinent  information  about  a 
specific  blast  as  may  be  required  by  law  or 
rule. 

2.12.  Blasting  Vibration  means  the 
temporary  ground  movement  produced  by  a 
blast  that  can  vary  in  both  intensity  and 
duration. 

2.13.  Caused  By  Blasting  means  that  there 
is  direct,  consistent  and  conclusive  evidence 
or  information  that  the  alleged  damage  was 
definitely  caused  by  blasting  from  the  mine 
site  in  question. 

2.14.  Certified  Blaster  means  a  person  who 
has  taken  and  passed  the  examination 
described  in  this  rule,  and  has  been  issued 

a  certification  card  by  the  Office  of 
Explosives  and  Blasting.  [This  provision  was 
relocated  from  CSR  38-2C-2.3.] 

2.15.  Certified  Examiner/Inspector  means  a 
person  employed  by  the  Office  of  Explosives 
and  Blasting  who  administers  training  or 
examinations  to  applicants  for  certification  as 
certified  blasters,  or  who  inspects  surface 
mining  operations  and  who  has  taken  and 
passed  the  examination  described  in  of  this 
rule.  [This  provision  was  relocated  fixim  CSR 
38-2C-2.4.] 

2.16.  Claimant  means  the  property  owner 
who  makes  a  blasting  damage  claim. 


2.17.  Claims  Administrator  means  the 
individual,  firm  or  organization  that  manages 
the  blasting  damage  claims  program  for  the 
Office  of  Explosives  and  Blasting. 

2.18.  Construction  Blasting  means  blasting 
to  develop  haulroads,  mine  access  roads,  coal 
preparation  plants,  drainage  structures,  or 
underground  coal  mine  sites  and  shall  not 
include  production  blasting. 

2.19.  Detonation  means  a  chemical  reaction 
resulting  in  a  rapid  release  of  energy.  [This 
provision  was  relocated  fi-om  CSR  38-2C- 
2.5) 

2.20.  Director  means  the  director  of  the 
Division  of  Environmental  Protection  or  the 
director's  authorized  agent. 

2.21.  Division  means  the  Division  of 
Environmental  Protection. 

2.22.  Explosives  means  any  chemical 
compound,  mixture  or  device,  the  primary  or 
common  purpose  of  which  is  to  function  by 
explosion;  including,  but  not  limited  to, 
water  gel,  slurries,  emulsion,  dynamites, 
permissibles.  pellet  powder,  blasting  caps, 
caet  primers  and  boosters,  detonating  cord, 
detonating  cord  delay  connectors,  and 
blasting  agents.  [This  provision  was  relocated 
from  CSR  3&-2C-2.61 

2.23.  Fly  Rock  means  rock  and/or  earth 
propelled  from  the  blast  area  through  the  air 
or  along  the  ground  by  the  force  of  the 
detonated  explosives. 

2.24.  Loss  Reserve  means  the  total  amount 
of  money  indicated  in  a  given  loss  to  include 
the  estimated  value  (repairs  or  replacement 
costs),  and  the  costs  to  administer  and  adjust 
that  loss. 

2.25.  Loss  Value  means  the  amount  of 
money  indicated  in  a  given  loss  to  include 
costs  of  repairs  or  replacement  costs. 

2.26.  Not  Caused  By  Blasting  means  that 
there  is  direct,  consistent,  and  conclusive 
evidence  or  information  that  blasting  from 
the  mine  site  in  question  was  definitely  not 
at  fault  for  the  alleged  property  damage. 

2.27.  Office  means  the  Office  of  Explosives 
and  Blasting. 

2.28.  Operator  means  any  person  who  is 
granted  or  who  should  obtain  a  permit  to 
engage  in  any  activity  covered  by  W.  Va. 
Code  Section  22. 

2.29.  Possible  Caused  By  Blasting  means 
the  physical  damage  in  question  is  not 
entirely  consistent  with  blasting  induced 
property  damage,  but  that  blasting  cannot  be 
ruled  out  as  a  casual  fictor. 

2.30.  Pre-Blast  Survey  means  the  written 
documentation  of  the  existing  condition  of  a 
given  structure  near  an  area  where  blasting 

is  to  be  conducted.  The  purpose  of  the  survey 
is  to  note  the  pre-blasting  condition  of  the 
structure  and  note  any  observable  defects  or 
damage. 

2.31.  Probably  Caused  By  Blasting  means 
that  there  is  physical  damage  present  at  the 
site  in  question  that  is  entirely  consistent 
with  blasting  induced  property  damage,  and 
said  damage  can  be  attributed  to  a  specific 
mine  site  and/or  blast  event(s). 

2.32.  Probably  Not  Caused  By  Blasting 
means  that  there  is  substantial,  but  not 
conclusive  information  that  the  alleged 
damage  was  caused  by  something  other  than 
blasting. 

2.33.  Production  Blasting  means  blasting 
that  removes  the  overburden  to  expose 


underlying  coal  seams  and  shall  not  include 
construction  blasting. 

2.34.  Protected  Structure  means  any  of  the 
following  structures  that  are  situated  outside 
the  permit  area:  an  occupied  dwelling,  a 
temporarily  unoccupied  dwelling  which  has 
been  occupied  within  the  past  ninety  (90) 
days,  a  public  building,  a  habitable  building 
for  commercial  purposes,  a  school,  a  church, 
a  community  or  institutional  building,  a 
public  park  or  a  water  well.  [This  provision 
was  relocated  and  modified  from  CSR  38-2- 
2.98.] 

2.35.  Supervised  a  Blasting  Crew  means 
that  a  person  assumed  responsibility  for  the 
conduct  of  a  blasting  crew(s)  and  that  the 
crew(s)  reported  directly  to  that  person.  [This 
provision  was  relocated  from  CSR  38-2C- 
2.7.) 

2.36.  Surface  Mine  and  Surface  Area  of 
Underground  Mines  means  all  eu^as  except 
underground  workings  surface  mined  or 
being  surface  mined,  including  adjacent  areas 
ancillary  to  the  operations,  i.e.,  preparation 
and  processing  plants,  storage  areas,  shops, 
haulageways,  roads,  and  trails,  which  are 
covered  by  the  provisions  of  W.  Va.  Code 
Section  22-3-1  et  seq.,  and  rules 
promulgated  under  that  article.  [This 
provision  was  relocated  from  CSR  38-20- 
2.8.1 

2.37.  Worked  on  a  Drilling  Crew  means 
that  a  person  has  directly  participated  in  the 
loading,  connecting,  and  preparation  of  blast 
holes  and  has  detonated  blasts.  [This 
provision  was  relocated  from  CSR  38-2C- 
2.9.] 

2.38.  Worked  on  a  Blasting  Crew  means 
that  a  person  has  first-hand  experience  in 
storing,  handling,  transporting,  and  using 
explosives.  [This  provision  was  relocated 
from  CSR  38-2C.2.10.] 

Section  199-1-3.  Blasting 

3.1.  General  Requirements.  Each  operator 
shall  comply  with  all  applicable  state  and 
federal  laws  in  the  use  of  explosives.  A  • 
blaster  certified  by  the  office  shall  be 
responsible  for  all  blasting  operations 
including  the  transportation,  storage  and  use 
of  explosives  within  the  permit  area  in 
accordance  with  the  blasting  plan.  [This 
provision  was  relocated  from  CSR  38-2-6.1.] 

3.2.  Blasting  Plans. 

3. 2. a.  As  required  by  statute,  all  surface 
mining  operations  that  propose  blasting  shall 
include  a  blasting  plan.  The  blasting  plan 
shall  explain  how  the  applicant  will  comply 
with  the  blasting  requirements  of  W.  Va. 
Code  Section  22-3-1  et  seq.,  and  this  rule. 
This  plan  shall  include,  at  a  minimum, 
information  setting  forth  the  limitations  the 
operator  will  meet  with  regard  to  ground 
vibration  and  airblast,  the  basis  for  those 
limitations,  and  the  methods  to  be  applied  in 
preventing  the  adverse  effects  of  blasting 
operations.  [This  provision  was  relocated  and 
modified  from  CSR  38-2-6.2.) 

3.2.b.  The  blasting  plans  referred  to  in 
paragraph  3. 2. a.  of  this  rule  will  be  reviewed 
for  administrative  and  technical 
completeness  by  the  office.  The  person 
conducting  the  review  shall  be  experienced 
in  common  blasting  practices  utilized  on 
surface  mining  operations.  The  reviewer  will 
take  into  consideration  past  operational 
history  of  the  applicant,  the  geological 


formation  the  blasting  operations  will  take 
place  in,  and  the  proximity  of  individual 
dwellings  or  communities  to  the  blasting 
operations. 

3.2.C.  The  blasting  plan  shall  also  contain 
an  inspection  and  monitoring  procedure  to 
insure  that  all  blasting  operations  are 
conducted  to  eliminate,  to  the  maximum  , 
extent  technically  feasible,  adverse  impacts 
to  the  surrounding  environment  and 
surrounding  occupied  dwellings. 

3.2.d.  For  operations  where  a  notice  of 
violation  (NOV)  or  cessation  order  (CO)  has 
been  issued;  the  office  shall  review  the 
blasting  plan  within  thirty  (30)  days  of  final 
disposition  of  the  NOV  or  CO.  This  review 
will  focus  on  the  specific  circumstances  that 
led  to  the  enforcement  action.  If  necessary 
the  blasting  plan  will  be  modified  to  insure 
all  precautions  are  being  taken  to  safely 
conduct  blasting  operations. 

3.3.  Public  Notice  of  Blasting  Operations. 
(Subsection  CSR  199-1-3.3  was  relocated 
and  modified  from  CSR  38-2.6.3.a.j 

3. 3. a.  At  least  ten  (10)  days  but  not  more 
than  thirty  (30)  days  prior  to  any  blasting 
operations  which  detonate  five  (5)  pounds  or 
more  of  explosives  at  any  given  time,  the 
operator  shall  publish  a  blasting  schedule  in 
a  newspaper  of  general  circulation  in  all  the 
counties  of  the  proposed  area.  Copies  of  the 
schedule  described  in  subdivision  3. 6. a.  of 
this  rule  shall  be  distributed  by  Certified 
Mail  to  local  governments,  public  utilities 
and  each  resident  within  seven  tenths  (0.7 
mi.)  of  a  mile  of  the  blasting  site  in 
accordance  with  W.  Va.  Code  Section  22-3- 
13a(a)(l  and  2).  The  operator  shall  republish 
and  redistribute  the  schedule  at  least  every 
twelve  (12)  months  and  revise,  republish  and 
redistribute  the  schedule  at  least  ten  (10) 
days  but  not  more  than  thirty  (30)  days  prior 
to  blasting  whenever  the  area  covered  by  the 
schedule  changes  or  actual  time  periods  for 
blasting  significantly  differ  from  that  set  forth 
in  the  prior  schedule.  The  blasting  schedule 
described  in  subdivision  3. 6. a.  shall  contain 
at  a  minimum  the  following; 

3.3.a.l.  Name,  address  and  phone  number 
of  the  operator; 

3.3.a.2.  Identification  of  the  specific  areas 
in  which  blasting  will  take  place; 

3.3.a.3.  Dates  and  times  when  explosives 
will  be  detonated; 

3.3.a.4.  Methods  to  be  used  to  control 
access  to  the  blasting  area;  and 

3.3.a.5.  Types  and  patterns  of  audible 
warning  and  all  clear  signals  to  be  used 
before  and  after  blasting. 

3.4.  Surface  blasting  activities  incident  to 
underground  coal  mining  are  not  subject  to 
the  requirements  of  subdivision  3. 3. a  of  this 
rule  so  long  as  all  local  governments  and 
residents  or  owners  of  dwellings  or  structures 
located  within  one-half  (V2)  mile  of  the  blast 
site  are  notified  in  writing  by  the  operator  of 
proposed  times  and  locations  of  the  blasting 
operation.  Such  notice  of  times  that  blasting 
is  to  be  conducted  may  be  aimounced 
weekly,  but  in  no  case  less  than  twenty-four 
(24)  hours  before  the  blasting  will  occur. 
(This  provision  was  relocated  from  CSR  38- 
2-6.3. b.) 

3.5.  Blast  Record.  [Subsection  CSR  199-1- 
3.5  was  relocated  from  CSR  38-2-6.4.] 

3. 5. a.  A  blasting  log  book  formatted  in  a 
manner  prescribed  by  the  director  shall  be 


kept  current  daily  and  made  available  for 
inspection  at  the  site  by  the  director  and 
upon  written  request  by  the  public. 

3.5.b.  The  blasting  log  shall  be  retained  by 
the  operator  for  three  (3)  years. 

3.5.C.  The  blasting  log  shall,  at  a  minimimi, 
contain  the  following  information: 

3.5.C.I.  Name  of  permittee,  operator  or 
other  person  conducting  the  blast; 

3.5.C.2.  Location,  date  and  time  of  blast; 

3.5.C.3.  Name,  signature  and  certification 
number  of  blaster-in-charge; 

3.5.C.4.  Identification  of  nearest  structure 
not  owned  or  leased  by  the  operator  and 
direction  smd  distance,  in  feet,  to  such 
structure; 

3.5.C.5.  Weather  conditions; 

3.5.C.6.  Type  of  material  blasted; 

3.5.C.7.  Number  of  holes,  burden,  and 
spacing; 

3.5.C.8.  Diameter  and  depth  of  holes; 

3.5.C.9.  Types  of  explosives  used: 

3.5.C.10.  Weight  of  explosives  used  per 
hole; 

3.5.C.11.  Total  weight  of  explosives  used; 

3.5.C.12.  Maximum  weight  of  explosives 
detonated  within  any  eight  (8)  millisecond 
period; 

3.5.C.13.  Method  of  firing  and  type  of 
circuit; 

3.5.C.14.  Type  and  length  of  stemming; 

3.5.C.15.  If  mats  or  other  protections  were 
used; 

3.5.C.16.  Type  of  delay  detonator  used  and 
delay  periods  used; 

3.5.C.17.  Seismograph  records  and  air  blast 
records  shall  include  but  not  be  limited  to: 

3.5.C.17.A.  Seismograph  and  air  blast 
reading,  including  exact  location,  date,  ^d 
time  of  reading  and  its  distance  from  the 
blast; 

3.5.C.17.B.  Name  of  person  and  firm  taking 
the  readings; 

3.5.C.17.C.  Name  of  person  and  firm 
analyzing  the  record,  where  analysis  is 
necessary;  and 

3.5.C.17.D.  Type  of  instrument,  sensitivity 
and  calibration  signal  or  certification  of 
annual  calibration. 

3.5.C.18.  Shot  location; 

3.5.C.19.  Sketch  of  delay  pattern  to  include 
the  entire  blast  pattern  and  all  decks;  and 

3.5.C.20.  Reasons  and  conditions  for 
unscheduled  blasts. 

3.6.  Blasting  Procedures.  [Subsection  199- 
1-3.6.  was  relocated  and  modified  from  CSR 
38-2-6.5.] 

3.6. a.  All  blasting  shall  be  conducted 
during  daytime  hours,  between  sunrise  and 
sunset;  provided,  that  the  director  may 
specify  more  restrictive  time  periods  based 
on  public  requests  or  other  consideration, 
including  the  proximity  to  residential  areas. 
No  blasting  shsdl  be  conducted  on  Sunday. 
Provided,  however,  the  director  may  grant 
approval  of  a  request  for  Sunday  blasting  if 
the  operator  demonstrates  to  the  satisfaction 
of  the  director  that  the  blasting  is  necessary 
and  there  has  been  an  opportunity  for  a 
public  hearing.  Blasting  shall  not  be 
conducted  at  times  different  from  those 
announced  in  the  blasting  schedule  except  in 
emergency  situations  where  rain,  lightning, 
or  other  atmospheric  conditions,  or  operator 
or  public  safety  requires  unscheduled 
detonations.  Blasting  shall  be  conducted  in 


such  a  way  so  as  to  prevent  injury  to  persons, 
damage  to  public  or  private  property  outside 
the  permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the  course, 
channel,  or  availability  of  surface  or 
groundwater  outside  the  permit  area. 

3.6.b.  Safety  Precautions: 

3.6. b.l.  Three  (3)  minutes  prior  to  blasting, 
a  warning  signal  audible  to  a  range  of  one- 
half  (1/2)  mile  from  the  blast  site  will  be 
given.  This  preblast  warning  shall  consist  of 
three  (3)  short  warning  signals  of  five  (5) 
seconds  duration  with  five  (5)  seconds 
between  each  signal.  One  (1)  long  warning 
signal  of  twenty  (20)  seconds  duration  shall 
be  the  "all  clear"  signal.  Each  person  in  the 
permit  area,  and  each  person  who  resides  or 
regularly  works  within  one-half  (1/2)  mile  of 
the  permit  area  shall  be  notified  of  the 
meaning  of  these  signals; 

3.6.b.2.  All  approaches  to  the  blast  area 
shall  be  guarded  against  unauthorized  entry 
prior  to  and  immediately  after  blasting; 

3.6.b.3.  All  charged  holes  shall  be  guarded 
and  posted  against  unauthorized  entry;  and 

3.6.b.4.  The  certified  blaster  shall  be 
accompanied  by  at  least  one  other  person  at 
the  time  of  firing  of  the  blast. 

3.6.C.  Airblast  Limits. 

3.6.C.I.  Airblast  shall  not  exceed  the 
maximum  limits  listed  below  at  the  location 
of  any  dwelling,  public  buildings,  school, 
church,  or  community  or  Institutional 
building  outside  the  permit  area. 

Lower  Frequency  Limit  of  Measuring  System 
in  Hz  (+  3  dB) — Maximum  Level,  in  db 

0.1  Hz  or  lower — flat  response  (Only  when 

approved  by  the  Director) — 134  peak. 
2  Hz  or  lower — flat  responsel33  peak. 
6  Hz  or  lower — flat  response  129  peak. 
C-weighted — slow  response  (Only  when 

approved  by  the  Director)^!  05  peak  dBC. 

3.6.C.2.  If  necessary  to  prevent  damage,  the 
director  may  s{>ecify  lower  maximum 
allowable  airblast  levels  for  use  in  the 
vicinity  of  a  specific  blasting  operation. 

3.6.C.3.  Monitoring.  The  operator  shall 
conduct  periodic  monitoring  to  ensure 
compliance  with  the  airblast  standards.  The 
director  may  require  airblast  measurefneot  of 
any  or  all  blasts  and  may  specify  the 
locations  at  which  such  measurements  are 
taken.  The  air  blast  measuring  systems  used 
shall  have  an  upper-end  flat-frequency 
response  of  at  least  200  Hz. 

3.6.d.  Flyrock,  including  blasted  material, 
shall  not  be  cast  from  the  blasting  site  more 
than  half  way  to  the  nearest  dwelling  or  other 
occupied  structure,  beyond  the  area  of 
control  specified  in  subdivision  3.6.e  of  this 
rule,  or  in  no  case  beyond  the  bounds  of  the 
permit -area. 

3.6.e.  Access  to  the  blast  area  shall  be 
controlled  against  the  entrance  of  livestock  or 
unauthorized  personnel  during  blasting  and 
for  a  period  thereafter  until  an  authorized 
person  has  reasonably  determined: 

3.6.e.l.  That  no  unusual  circumstances 
exist  such  as  imminent  slides  or  undetonated 
charges,  etc.;  and 

3.6.e.2.  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  resumed,  from 
38-2-6.5 

3.6.f.  At  the  request  of  the  director,  the 
operator  shall  monitor  air  blast  levels  using 
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an  instrument  with  an  upper-end  flat- 
frequency  response  of  at  least  200  Hz. 

3.6.g.  Blast  Design. 

3.6.g.l.  An  anticipated  blast  design  shall  be 
submitted  if  blasting  operations  will  be 
conducted  within: 

3.6.g.l.A.  1,000  feet  of  any  building  used 
as  a  dwelling,  public  building,  school, 
church,  or  community  or  institutional 
building  outside  the  permit  area;  or 

3.6.g.l.B.  500  feet  of  an  active  or 
abandoned  underground  mine. 

3.6.g.2.  The  blast  design  may  be  presented 
as  part  of  a  permit  application  or  at  a  time, 
before  the  blast  as  approved  by  the  director. 

3.6.g.3.  The  blast  design  shall  contain 
sketches  of  the  drill  patterns,  delay  periods, 
and  decking  and  shall  indicate  the  type  and 
amount  of  explosives  to  be  used,  critical 
dimensions,  and  the  location  and  general 
description  of  structures,  including  protected 
structures,  to  be  protected,  as  well  as  a 
discussion  of  design  factors  to  be  used, 
which  protect  the  public  and  meet  the 
applicable  airblast,  flyrock,  and  ground- 
vibration  standards. 

3.6.g.4.  The  blast  design  shall  be  prepared 
and  signed  by  a  certified  blaster. 

3.6.g.5.  The  director  may  require  changes 
to  the  design  submitted.  [This  provision  was 
relocated  from  CSR  38-2-6.5.g.] 

3.6.h.  No  blasting  within  five  hundred 
(500)  feet  of  an  underground  mine  not  totally 
abandoned  shall  be  permitted  except  with 
the  concurrence  of  the  office,  the  operator  of 
the  underground  mine  and  the  Mine  Safety 
and  Health  Administration.  The  director  may 
prohibit  blasting  on  specific  areas  where  it  is 
deemed  necessary  for  the  protection  of  public 
or  private  property,  or  the  general  welfare 
and  safety  of  the  public.  (This  provision  was 
relocated  from  CSR  38-2-6. 5.h.] 

3.6.i.  The  operator  may  use  the  following 
scaled  distance  formulas  to  determine  the 
allowable  maximum  weight  of  explosives 
(lbs.)  to  be  detonated  in  any  eight 
millisecond  period  without  seismic 
monitoring: 

Formula  and  Distance  in  Feet  From  the 
Blasting  Site  to  the  Nearest  Protected 
Structure 

W  =  (D/50)2— 0—300  feet 
W  =  (0/55)2—301—5,000  feet 
W  =  (0/65)2—5,001  feet  or  greater 
W  =  Weight  of  explosives  in  pounds 
D  =  Oistance  to  the  nearest  structure 

[This  provision  was  relocated  from  CSR 
38-2-6.5.i.l 

3.6.J.  The  scaled  distance  formulas  need 
not  be  used  if  a  seismograph  measurement  at 
the  nearest  protected  structure  is  recorded 
and  maintained  for  every  blast.  The  peak 
particle  velocity  in  inches  per  second  in  any 
one  of  the  three  mutually  perpendicular 
directions  shall  not  exceed  the  following 
values  at  any  protected  structure: 

Seismograph  Measurement  and  Distance  to 
the  Nearest  Protected  Structure 

1.25 — 0—300  feet 
1.0—301—5,000  feet 
0.75 — 5,001  feet  or  greater 

[This  provision  was  relocated  from  CSR 
38-2-6.5.J.1 


3.6.k.  The  director  may  require  a 
seismograph  recording  of  any  or  all  blasts 
based  on  the  physical  conditions  of  the  site 
in  order  to  prevent  injury  to  persons  or 
damage  to  property.  (This  provision  was 
relocated  from  CSR  38-2-6. 5. k.| 

3.6.1.  The  maximum  allowable  ground 
vibration  as  provided  in  subdivisions  3.6.i 
and  3.6.J  of  this  subsection  shall  be  reduced 
by  the  director,  if  determined  necessary  to 
provide  damage  protection.  (This  provision 
was  relocated  from  CSR  38-2-6.5.1.) 

3.6.m.  The  maximum  airblast  and  ground- 
vibration  standards  of  subdivisions  3.6.c  and 
3.6. j  of  this  subsection  shall  not  apply  at  the 
following  locations: 

3.6.m.l.  Structures  owned  by  the  permittee 
and  not  leased  to  another  person;  and 

3.6.m.2.  Structures  owned  by  the  permittee 
and  leased  to  another  person,  if  a  written 
waiver  by  the  lessee  is  submitted  to  the 
director  before  blasting.  [This  provision  was 
relocated  from  CSR  38-2-6.5. m.] 

3.7.  Blasting  Control  for  Other  Structures. 
[Subsection  CSR  199-1-3.7.  was  relocated 
from  CSR  38-2-6.6.) 

3.7.a.  All  other  structures  in  the  vicinity  of 
the  blasting  area  which  are  not  defined  as 
protected  structures  in  subsection  2.24  of  this 
rule  shall  be  protected  ft^m  damage  by 
establishment  of  a  maximum  allowable  limit 
on  ground  vibration,  specified  by  the 
operator  in  the  blasting  plan  and  approved  by 
the  director. 

3.7.b.  The  plan  submitted  under  this 
subsection  shall  not  reduce  the  level  of 
protection  for  other  structures  otherwise 
provided  for  in  this  rule. 

3.8.  Certified  Blasting  Personnel. — Each 
person  responsible  for  blasting  operations 
shall  be  certified.  Each  certified  blaster  shall 
have  proof  of  certification  either  on  his 
person  or  on  file  at  the  permit  area  during 
blasting  operations.  Certified  blasters  shall  be 
familiar  with  the  blasting  plan  and  blasting 
related  performance  standards  for  the 
operation  at  which  they  are  working.  [This 
provision  was  relocated  from  CSR  38-2-6.7.) 

3.9.  Pre-blast  Surveys.  [This  provision  is 
new.  Many  of  the  previously  approved  pre- 
blast  survey  requirements  and  specifications 
are  now  included  in  statute  at  W.  Va.  Code 
22-3-1 3a.) 

3. 9. a.  Qua)ifications  for  Individuals  and 
Firms  Performing  Pre-blast  Surveys. — 
Individuals  must  comply  with  the  following: 

3.9. a. 1.  Individuals  must  be  approved  by 
the  office  to  administer  pre-blast  surveys. 

3.9.a.2.  The  office  shall  develop  a  list  of 
individuals  who  have  exhibited  ability  by 
past  experience  to  perform  pre-blast  surveys. 
Provided,  however,  attending  a  training 
course  administered  by  the  office  on  pre-blast 
surveys  shall  meet  the  previous  experience 
requirements. 

3. 9. a. 3.  Every  three  (3)  years  after  meeting 
initial  qualifications  for  performing  pre-blast 
surveys,  individuals  must  meet  the 
requirements  of  subparagraphs  3.9.a.l.  (or 
submit  written  qualifications  of  previous 
experience  performing  pre-blast  surveys)  of 
this  rule. 

3.9.b.  Pre-blast  Survey  Review. 

3.9.b.l.  Pre-blast  surveys  shall  be 
submitted  to  the  office  on  forms  prescribed 
by  the  director  in  accordance  with  W.  Va. 
Code  Section  22-3-1 3a. 


3.9.b.2.  The  office  shall  review  each  pre- 
blast  survey  as  to  form  and  completeness 
only,  and  notify  the  operator  of  any 
deficiencies  within  15  days. 

3.9.b.3.  At  the  time  the  pre-blast  survey  is 
accepted  by  the  OEP,  the  OEP  shall  forward 
a  copy  to  the  homeowner  or  resident. 

3.9.b.4.  The  Office  of  Explosives  and 
Blasting  shall  develop  a  procedure  for 
assuring  surveys  shall  remain  confidential. 

3.9.b.5.  The  OEP  shall  make  available 
informational  materials  educating  citizens 
about  pre-blast  surveys  and  blasting. 

Section  199-1-4.  Certification  of  Blasters. 

4.1.  Requirements  for  Certification. — In 
every  surface  mine  and  surface  area  of  an 
underground  mine  when  blasting  operations 
are  being  conducted,  a  certified  blaster  shall 
be  responsible  for  the  storage,  handling, 
transportation,  and  use  of  explosives  for  each 
and  every  blast,  and  for  conducting  the 
blasting  operations  in  accordance  with  the 
blasting  plans  approved  in  a  permit  issued 
pursuant  to  W.  Va.  Code  Section  22-3-1  et 
seq.,  and  the  rules  promulgated  under  that 
article.  [This  provision  is  relocated  and 
modified  from  CSR  38-2-6-1  and  38-2C- 
3.1.) 

4.2.  Qualifications  for  Certification. — Each 
applicant  for  certification  shall  have  had  at 
least  one  (1)  year  active  blasting  experience 
within  the  past  five  (5)  years,  and  have 
demonstrated  a  working  knowledge  of  and 
skills  of  the  storage,  handling,  transportation, 
and  use  of  explosives,  and  a  knowledge  of  all 
state  and  federal  laws  pertaining  thereto,  by 
successfully  taking  and  passing  the 
examination  for  certification  required  by 
subsection  6.2  of  this  rule.  [This  provision  is 
derived  ftt)m  W.  Va.  Code  22-3C-3.2.) 

4.3.  Application  for  Certification. — Prior  to 
taking  the  examination  for  certification,  a 
person  must  submit  an  application  along 
with  a  fifty  dollar  ($50.00)  application  fee  to 
the  office  to  take  the  examination  on  forms 
prescribed  by  the  director.  Upon  receipt  of  an 
application  for  examination,  the  director 
shall,  after  determining  that  the  applicant 
meets  the  experience  requirements  of 
subsection  4-.2  of  this  rule,  notify  the 
applicant  of  the  date,  time,  and  location  of 
the  scheduled  examination.  [This  provision 
was  derived  from  W.  Va.  Code  22-3C-3.3.) 

Section  199-1-5.  Training. — 

The  office  will  administer  a  training 
program  to  assist  applicants  for  blaster 
certification  or  re-certification  in  acquiring 
the  knowledge  and  skills  required  for 
certification.  The  training  requirements  shall 
include,  at  a  minimum,  those  subject  areas 
set  forth  in  subdivisions  6.1. a  through  6.1.k 
of  subsection  6.1  of  this  rule,  and  paragraphs 
6.2.a.l  through  6.2.a.ll  of  subsection  6.2  of 
this  rule. 

In  lieu  of  completing  the  training  program, 
the  applicant  for  certification  or  re- 
certification  may  complete  a  self-study 
course  using  the  study  guide  and  other 
materials  available  from  the  office.  [CSR  199- 
1-5  was  relocated  and  modified  from  CSR 
38-2C-4.] 

Section  199-1-6. 

Examination  for  Certification  of  Examiner/ 
Inspector  and  Certified  Blaster.  (This  entire 


section  was  relocated  and  modified  from  CSR 
38-2C-5.1.] 

6.1.  Examinations  for  Certified  Blaster 
Examiners/Inspectors. — All  persons 
employed  by  the  office,  whose  duties  include 
training,  exaiAining,  and  certification  of 
blasters  and/or  inspecting  blasting  operations 
shall  be  a  certified  examiner/inspector. 
Certification  under  the  provisions  of  this 
subsection  does  not  constitute  certification 
under  the  provisions  of  subsection  6.2  of  this 
rule;  however,  certification  under  subsection 
6.2  of  this  rule  is  sufficient  for  certification 
under  this  subsection.  The  examination  for 
certified  examiner/inspector  shall  at  a 
minimum  tests  the  applicant's  knowledge  of 
the  information  presented  in  the  Study  guide 
for  West  Virginia  Surface  Mine  Blasters,  and 
shall  consist  of  three  parts; 

6.1. a.  Part  1. — A  written  multiple  choice 
examination  covering: 

6.1.a.l.  Types  of  explosives  and  their 
properties,  to  include  selection  of 
appropriate  explosives; 

6. la. 2.  Blasting  equipment  and 
accessories,  to  include  blasting  machines; 

6.1. a. 3.  Blast  dimensions  and  calculations, 
to  include  geologic  and  topographic 
considerations,  blast  hole  design,  flyrock 
control,  secondary  blasting,  and  blast  plans; 

6.1. a. 4.  Oelay  systems,  to  include  pattern 
design,  field  layout,  and  initiation  systems; 

6.1. a. 5.  Timing; 

6.1. a. 6.  Blast  vibration  and  vibration 
control,  to  include  airblast,  monitoring 
techniques,  and  use  of  preblast  surveys; 

6.1. a. 7.  Loading  and  detonating,  to  include 
priming,  scheduling,  site  control  warning 
signals,  and  unpredictable  hazards; 

6.1.a.8.  Storage  and  transportation  of 
explosives; 

6.1. a. 9.  Record  keeping  and  reporting; 

6.1.2.10.  Current  state  and  federal  laws  and 
regulations  relating  to  the  storage,  handling, 
transportation,  and  use  of  explosives;  the 
training  and  certification  of  blasting 
personnel,  and  blasting  signs;  and 

6.1. a. 11.  Responsibilities  of  a  certified 
blaster. 

e.l.b.  Part  2. — A  written  simulation 
whereby  the  applicant  must  correctly  and 
properly  complete  a  blasting  log. 

6. I.e.  Part  3. — A  hands-on  simulation 
whereby  the  applicant  must  demonstrate  the 
ability  to  properly  cormect  a  blast,  simulate 
a  selected  initiation  system,  and  simulate 
detonating  a  blast. 

6.i.d.  A  score  of  70  percent  (70%)  for  part 
1 ,  and  satisfactorily  completion  of  parts  2 
and  3  are  required  for  successful  passage -of 
the  examination.  An  individual  who  fails  to 
achieve  a  passing  score  may  retake  the 
examination  subject  to  the  discretion  of  the 
director. 

6.2.  Examination  for  Certified  Blaster.  [This 
provision  was  relocated  from  CSR  38-2C- 
5.2.) — The  examination  for  certified  blaster 
shall  include  information  presented  in  the 
study  Guide  for  West  Virginia  Surface  Mine 
Blasters,  and  shall  consist  of  three  (3)  parts: 

6. 2. a.  Part  1. — A  wrritten  multiple  choice 
examination  covering: 

6.2.a.l.  Types  of  explosives  and  their 
properties,  to  include  selection  of 
appropriate  explosive(s); 

6. 2. a. 2.  Blasting  equipment  and 
accessories,  to  include  blasting  machines; 


6.2.a3.  Blast  dimensions  and  calculations, 
to  include  geologic  and  topographic 
considerations,  blast  hole  design,  flyrock 
control,  secondary  blasting,  and  blast  plans; 

6. 2. a. 4.  Oelay  systems,  to  include  pattern 
design,  field  layout,  and  initiation  systems: 

6.2.a.5.  Timing; 

6. 2. a. 6.  Blast  vibration  and  vibration 
control,  to  include  airblast.  monitoring 
techniques,  and  use  of  preblast  surveys; 

6. 2. a. 7.  Loading  and  detonating,  to  include 
priming,  scheduling,  site  control,  warning 
signals,  and  unpredictable  hazards; 

6. 2. a. 8.  Storage  and  transportation  of 
explosives; 

6.2.a.9.  Record  keeping  and  reporting; 

6. 2. a. 10.  Current  state  and  federal  laws  and 
regulations  relating  to  the  handling,  storage, 
transportation,  and  use  of  explosives;  the 
training  and  certification  of  blasting 
personnel,  and  blasting  signs;  and 

6.2.a.ll.  Responsibilities  of  a  certified 
blaster. 

6.2.a.b.  Part  2. — A  simulation  examination 
whereby  the  applicant  must  correctly  and 
properly  complete  a  blasting  log. 

6.2.C.  Part  3 — A  hands-on  simulation 
whereby  the  applicant  must  demonstrate  the 
ability  to  properly  connect  a  blast,  simulate 
a  selected  initiation  system,  and  simulate 
detonating  a  blast. 

6.2.d.  A  score  of  80  percent  (80%)  for  a 
part  1,  and  a  "passing  grade"  on  parts  2  and 
3,  which  are  graded  on  a  pass/fail  basis,  are 
required  for  successful  passage  of  the 
examination. 

6.3.  Notification  of  Score. — The  office  will 
notify  all  persons  of  their  scores  within  thirty 
(30)  days  of  completing  the  examination.  A 
person  who  fails  to  achieve  a  passing  score 
of  any  of  the  three  (3)  parts  of  the 
examination,  may  apply,  after  thirty  (30)  days 
of  receipt  of  his  or  her  examination  results, 
to  retake  the  entire  examination  or  any 
portions  that  the  individual  failed  to  pass. 

Any  person  who  fails  to  pass  the  exam  on 
the  second  attempt  must  certify  that  he/she 
has  taken  or  retaken  the  training  course 
described  in  section  4  of  this  rule  prior  to 
applying  for  another  examination.  [This 
provision  is  relocated  from  CSR  38-2C-5.3) 

Section  199-1-7 

Approval  of  Certification. 

Upon  determination  that  an  applicant  for 
certification  has  satisfactorily  passed  the 
examination,  the  director  shall,  within  thirty 
(30)  days  of  the  examination  date,  issue  a 
certification  card  to  the  applicant.  [This 
provision  was  relocated  from  CSR  38-2C-6.1 

Section  199-1-8 

Conditions  or  Practice  Prohibiting 
Certification. 

[This  provision  was  relocated  from  CSR 
38-2C-7.) — The  Director  shall  not  issue  a 
blaster  certification  to  persons  who: 

8.1.  Are  currently  addicted  to  alcohol, 
narcotics  or  other  dangerous  drugs; 

8.2.  Have  exhibited  a  pattern  of  conduct 
inconsistent  with  the  acceptance  of 
responsibility  for  blasting  operations;  or 

8.3.  Are  convicted  felons.  [This  provision 
was  relocated  from  CSR  38-2C-7.) 

Section  199-1-9 

Re-certification  Requirements  for  Certified 
Blaster. 


9.1.  Re-certification  of  Blasters. — A 
certified  blaster  must  be  re-certified  every 
three  (3)  years.  Each  applicant  for  re- 
certification  must  be  currently  and  must 
document  that  he  or  she  satisfactorily  meets 
the  experience  requirements  of  subsection 
4.2  of  this  rule  and  has  retaken  the  training 
course  described  in  section  4  of  this  rule 
within  the  past  twelve  (12)  months  prior  to 
application.  The  application  for  re- 
certification  must  be  submitted  on  forms 
prescribed  by  the  director  along  with  a  thirty 
dollar  (30.00)  reapplication  fee.  [This 
provision  was  relocated  and  modified  from 
CSR  38-2C-8.1.) 

9.2.  Refresher  Training  Course/Self-Study, 
Course. — An  applicant  who  does  not  meet 
the  experience  requirements  of  subsection 
3.8  of  this  rule  must  take  the  refresher 
training  course,  or  complete  the  self-study 
course  described  in  section  5  of  this  rule,  and 
must  take  and  pass  the  examination  required 
in  subsection  6.2  of  this  rule.  [This  provision 
was  relocated  form  CSR  38-2C-8.2.] 

Section  199-1-10 

Presentation  of  Certificate;  Transfer;  and 
Delegation  of  Authority 

10.1.  Upon  request  by  the  director,  a 
certified  blaster  shall  exhibit  his  or  her 
blaster  certification  card.  [This  provision  was 
derived  from  W.  Va.  Code  22-3C-9.1.) 

10.2.  The  certified  blaster  shall  take  all 
reasonable  care  to  protect  his  or  her 
certification  card  from  loss  or  unauthorized 
duplication,  and  shall  immediately  report 
any  such  loss  or  duplication  to  the  office. 
[This  provision  was  derived  from  W.  Va. 
Code  22-3C-9.2.1 

10.3.  Blaster's  certifications  may  not  be 
transferred  or  assigned.  [This  provision  was 
derived  from  \V.  Va.  Code  22-3C-9.3.1 

10.4.  Certified  blaster.^  shall  not  delegate 
their  authoritx  or  iesp(in>.ibilit\  lo  any 
individual  w  ho  is  not  ,i  (  ertiricd  blaster. 
[This  provision  wh.s  drrivi-cl  lorm  W.  Va. 
Code  22-3C-9.4.I. 

Section  199-1-11 

Violations  b\  a  {;ertified  Blaster. 

The  director  may  Issue  a  notice  of  violation 
against  a  certified  blaster  who  is  in  violation 
of  any  of  the  following: 

11.1.  Failure  to  complx  with  any  order 
issued  b\  the  dire(  tor; 

11.2.  Illegal  use  of  drugs  or  narcotics,  or 
any  use  of  alcohol  in  the  vxork  place; 

11.3.  Violations  ol  federal  laws  or 
regulations  goxerning  the  purchase,  use, 
handling,  transportation,  storage,  or 
detonation  of  explosives: 

11.4.  False  swearing  in  order  to  obtain  a 
blaster's  certification  card:  or 

11.5.  Any  illegal  or  improper  action  taken 
by  a  certified  blaster  which  may  or  has  led 
to  injury  or  death  at  a  blast  site.  [Relocated 
from  CSR  38-2C-10.1.) 

Section  199-1-12 

Penalties. 

[Section  199-1-12  was  relocated  fhjm  CSR 
38-2C-11.) 

12.1.  Suspension. — Upon  service  of  a 
written  notice  of  violation  by  the  director  to 
a  certified  blaster,  the  director  may  also, 
based  on  clear  and  convincing  evidence  of  a 
violation,  issue  an  order  suspending  his  or 
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her  certification.  Prior  to  the  issuance  of  such 
an  order,  the  certified  blaster  shall  be  granted 
a  hearing  before  the  director  to  show  cause 
why  his  or  her  certification  should  not  be 
suspended. 

The  period  of  suspension  will  be 
conditioned  upon  the  time  period  for 
completion  of  remedial  measures  to  abate  the 
violation  as  specified  in  the  notice  of 
violation.  The  director  may  also  require 
retraining  or  reexamination  as  a  condition  for 
reinstatement  of  certification. 

12.2.  Revocation. — If  the  remedial  action 
required  to  abate  a  notice  of  violation  issued 
by  the  director  to  a  certified  blaster  is  not 
taken  within  the  specified  time  period  for 
abatement,  the  director  may  revoke  the 
blaster's  certification  and  require  the  blaster 
to  relinquish  his  or  her  certification  card. 
Revocation  will  occur  if  the  certified  blaster 
fails  to  retrain  or  fails  to  take  and  pass 
reexamination  as  a  requirement  for  remedial 
action  as  described  in  subsection  12.1  of  this 
rule. 

12.3.  Civil  and  Criminal  Penalties — Any 
certified  blaster  is  subject  to  the  individual 
civil  and  criminal  penalties  provided  for  in 
W.  Va.  Code  Section  22-3-17. 

Section  199-1-13 

Hearings  and  Appeals. — Any  certified 
blaster  who  is  served  a  notice  of  violation, 
suspension  order,  revocation  order,  or  civil 
and  criminal  sanctions  is  entitled  to  the 
rights  of  hearings  and  appeals  as  provided  for 
in  W.  Va.  Code  section  22-3-16  and  17.  [This 
section  was  relocated  from  CSR  3S-2C-12.J 
Section  199-1-14.  Blasting  Crew 

Persons  who  are  not  certifi«d  and  who  are 
assigned  to  a  blasting  crew,  or  assist  in  the 
use  of  explosives,  shall  receive  directions 
and  on-the-job  training  from  a  certified 
blaster.  [This  section  was  relocated  from  CSR 
38-2C-13.1 

Section  199-1-15 

Reciprocity  With  Other  States. 

The  director  may  enter  into  a  reciprocal 
agreement  with  other  states  wherein  persons 
holding  a  valid  certification  in  that  state  may 
apply  for  certification  in  West  Virginia,  and 
upon  approval  by  the  director,  be  certified 
without  undergoing  the  training  or 
examination  requirements  set  forth  in  this 
rule.  [This  section  was  relocated  from  CSR 
38-2C-14.] 

Section  199-1-16 

Blasting  Damage  Claim  [This  section  is 
new.] 

16.1.  Damage  to  Surface  Structures. — A 
claim  of  damage  to  surface  structures  from 
blasting  will  be  the  result  of  one  or  more  of 
the  following: 

16.1. a.  Fly  Rock. — Fly  rock  damage  is 
based  on  the  presence  of  debris  from  the  blast 
site  and  the  presence  of  impact  damage; 

16.1.b.  Air  Blast. — Air  blast  damage  is 
characterized  by  broken  or  cracked  window 
glass;  and 

16. I.e.  Blasting  Vibration  Damage. — 
Blasting  vibration  damage  is  investigated  by 
experienced  and  specially  trained  personnel 
to  accurately  determine  the  presence  of  such 
damage.  Examples  are  explained  in,  but  not 
limited  to,  the  American  Insurance 


Association  publication.  Blasting  Damage,  A 
Guide  for  Adjusters  and  Engineers. 

16.2.  Filing  a  Claim. 

16. 2. a.  It  is  the  responsibility  of  the 
property  owner  to  notify  the  office  of  the 
alleged  blasting  damage.  An  inspector  will  be 
assigned  to  conduct  a  field  investigation  to 
determine  the  initial  merit  of  the  damage.  An 
investigation  will  include  the  following: 

16.2.a.l.  Inspector  will  contact  property 
owner  within  one  (1)  business  day  of 
receiving  the  complaint  to  schedule  a  visit  to 
the  property  where  the  alleged  blasting 
damage  occurred  and  interview  the  property' 
owner: 

16.2.a.2.  Inspector  will  visit  the  blasting 
site  to  determine  if  the  operator  and  blaster 
are  in  compliance  with  state  blasting 
requirements;  and 

16.2.a.3.  Inspector  will  make  written 
documentation  on  the  investigation  that 
describes  the  nature  and  extent  of  alleged 
damage,  taking  into  consideration  the 
damage  that  is  accurately  indicated  on  a  pre- 
blast  survey,  damage  where  there  has  been  no 
blasting  conducted  by  the  operator  or  other 
reliable  indicators  that  the  alleged  damage 
actually  pre-dated  the  blasting.  Inspector  will 
make  one  of  the  following  determinations: 

16.2.a.3.A.  A  definite  determination  that 
the  merit  of  the  alleged  blasting  damage  can 
be  made.  Inspector  will  notify  the  claims 
administrator  and  supply  such  information 
that  the  claims  administrator  needs  to 
sufficiently  document  the  claim; 

16.2. a. 3. B.  A  definite  determination  that 
the  merit  of  the  alleged  blasting  damage 
cannot  be  made.  Inspector  will  notify  the 
claims  administrator  and  supply  such 
information  that  the  claims  administrator 
needs  to  sufficiently  document  the  claim; 

16.2.a.3.C.  Inspector  will  inform  the 
property  owner  of  the  following  four 
resolution  options  available  for  the  alleged 
blasting  damage: 

16.2.a.3.C.l.  Withdraw  the  claim,  with  no 
further  action  required  by  the  office; 

16.2.a.3.C.2.  File  a  claim  with  the  operator 
or  the  operator's  general  liability  insurance 
carrier; 

16.2.a.3.C.3.  File  a  claim  with  the 
homeowner's  insurance  carrier;  or 
16.2.a.3.C.4.  Submit  to  the  office's  claims 
process. 

16.2.a.3.D.  If  the  property  owner  declines 
Part  16.2.a.3.C.4.  of  this  rule,  the  office's 
involvement  will  be  concluded. 

16.2.a.4.  Chice  a  determination  is  made  as 
to  the  merit  of  a  claim,  the  office  shall  offer 
a  chance  to  meet  between  the  claimant  and 
the  permittee  to  attempt  to  resolve  the  issue. 

16.3.  The  claims  administrator  will  be 
responsible  for  the  following: 

16. 3. a.  Sending  notice  to  the  respective 
operator  of  the  damage  claim; 

16. 3. b.  Making  an  initial  assignment  of  the 
damage  claim  to  a  qualified  claims  adjuster 
within  one  business  day; 

16.3.C.  Making  an  initial  monetary 
determination  of  loss  reserve  of  the 
respective  claim;  and 

16. 3. d.  Providing  the  relevant  claims 
information  to  the  arbitrator  assigned  to  that 
claim. 

16.4.  The  adjuster  will  be  responsible  for 
the  following: 


16.4.a.  Contacting  the  property  owner  and 
physically  visiting  the  blasting  damage  site 
within  three  (3)  business  days  of  the  initial 
assignment; 

16.4.b.  Documenting  the  alleged  blasting 
damage  through  accepted  methods  such  as 
photographs,  video  tapes,  written 
descriptions,  and  diagrams; 

16. 4. c.  Reviewing  such  available 
supporting  information  such  as  blasting  logs, 
seismograph  records  and  pre-blasting 
surveys; 

16. 4. d.  Making  a  determination  for  the 
need  for  additional  assistance  from  structural 
engineers,  building  contractors,  and  blasting 
consultants.  The  claims  administrator  will  be 
the  approving  authority  for  the  assignment  of 
such  specialists; 

16. 4. e.  Making  a  determination  as  to  the 
merit  of  the  alleged  blasting  damage  claim. 

16. 4. f.  MeJcing  an  initial  monetary 
determination  of  the  loss  value  of  the 
respective  claim. 

16.4. f.l.  The  adjuster  will  use  the  following 
ratings  in  the  determination  of  the  merit  of 
the  alleged  blasting  damage  claim: 

16. 4. f.l. A.  Caused  by  blasting; 

16. 4. f.l. B.  Probably  caused  by  blasting; 

16.4. f.l. C.  Possibly  caused  by  blasting; 

16.4.f.l.D.  Probably  not  caused  by  blasting; 
or 

16.4. f.l. E.  Not  caused  by  blasting. 

16.4.f.2.  The  merit-rating  factors  include, 
but  are  not  limited  to  the  following: 

16.4.f.2.A.  The  claimant  is  the  property 
owner; 

16.4.f.2.B.  Correlation  of  alleged  damage 
event  to  a  specific  blast  and  mine; 

16.4.f.2.C.  Correlation  of  alleged  damage 
event  to  a  large,  unusual,  or  problem  shot; 

16.4.f.2.D.  Proximity  to  the  blast  site; 

16.4.f.2.E.  Timeliness  of  first  notice  of  loss; 

16.4.f.2.F.  Damage  that  is  not  indicated  on 
the  pre-blast  survey; 

16.4.f.2.G.  Lack  of  any  other  issues  or 
grievances  besides  blasting; 

16.4.f.2.H.  Age  and  physical  condition  of 
the  structure  in  question; 

16.4.f.2.I.  Presence  of  seismographic 
records  close  to  the  structure  in  question; 

16.4.f.2.J.  History  of  previous  blasting  in 
the  immediate  area;     . 

16.4.f.2.K.  Property  that  has  been 
undermined;  and 

16.4.f.2.L.  An  area  with  a  history  of 
geological  abnormalities. 

16. 4. g.  Recommendations  as  to  the 
equitable  resolution  of  the  claim;  and 

16. 4. h.  Completing  report  and  sending  to 
the  claims  administrator. 

Section  199-1-17 

Arbitration  for  Blasting  Damage  Claims. 
[This  section  is  new.] 

17.1.  Listing  of  Arbitrators. — The  office 
shall  maintain  and  make  available  to  the 
claimant  and  the  operator  a  listing  of  persons 
willing  and  qualified  to  serve  as  arbitrators. 
The  listing  shall  identify  those  persons  who 
are  qualified  and  willing  to  serve,  included 
but  not  limited  to,  those  willing  to  serve  on 
a  volunteer  (i.e.,  without  compensation) 
basis.  The  office  shall  establish  a  pool  of 
arbitrators  sufficient  to  handle  the  claims 
process.  Once  a  year  the  Environmental 
Advocate,  and  industry  representatives 
(selected  by  the  West  Vir;ginia  Mining  and 


Reclamation  Association  and  the  West 
Virginia  Coal  Association)  may  move  to 
strike  up  to  twenty-five  percent  (25%)  of  the 
list.  The  Environmental  Advocate  is  required 
to  seek  citizen  input.  It  is  anticipated  that  the 
office  will  recommend  the  roster  be 
maintained  by  the  American  Arbitration 
Association  from  which  the  parties  will 
choose  the  arbitrator. 

17.2.  Selection  of  Arbitrator. — The  parties 
may  choose  their  own  arbitrator  by 
agreement,  who  may  or  may  not  be  a  person 
on  the  listing  of  arbitrators  as  defined  in 
subsection  17.1  of  this  rule.  In  the  absence 
of  such  agreement,  the  director  will  provide 
the  parties  with  a  listing  of  arbitrators  and 
permit  each  of  the  parties  to  eliminate,  in 
rotation,  names  from  the  list  until  one  name 
remains.  That  person  shall  serve  as  the 
arbitrator. 

17.3.  Provision  for  Preliminary  Information 
to  the  Arbitrator. — The  arbitrator  may  require 
the  parties  to  provide  pertinent  information 
to  the  arbitrator  and  to  the  other  parties  prior 
to  the  arbitration  session.  Such  information 
may  include,  but  is  not  limited  to: 

17. 3. a.  The  pre-blast  survey,  shot  logs,  and 
other  documents  deemed  necessary  by  the 
arbitrator  to  determine  the  merits  and  value, 
if  any,  of  the  blasting  damage  claim;  and 

17. 3. b.  A  confidential  statement 
summarizing  a  party's  position  on  the  issues 
and  what  relief,  if  any,  should  be  awarded. 

17.4.  Demand  for  Arbitration  and 
Timeframes  for  Arbitration. — On  forms  to  be 
provided  by  the  office  when  notifying  the 
parties  of  its  initial  claim  determination  and 
the  right  to  demand  arbitration,  a  party 
seeking  arbitration  shall  serve  the  other  party 
by  certified  mail  a  written  demand  for 
arbitration  within  fifteen  (15)  days  of  receipt 
of  the  initial  claim  determination.  An 
arbitrator  shall  be  chosen  within  fifteen  (15) 
days  of  receipt.  Unless  otherwise  agreed  by 
the  parties  and  the  arbitrator,  the  arbitration 
shall  be  conducted  within  thirty  (30)  days 
after  the  appointment  of  the  arbitrator. 
Arbitration  shall  be  completed  within  thirty 
(30)  days  after  the  first  arbitration  session, 
unless  changed  by  agreement  of  the  parties 
and  the  arbitrator.  The  arbitrator  is 
empowered  to  set  the  date  and  time  of  all 
arbitration  sessions. 

17.5.  Place  of  Arbitration. — The  parties 
may  by  agreement  select  the  place  of 
arbitration  and  arrange  for  paying  any 
associated  costs.  If  the  place  of  arbitration  is 
determined  by  agreement,  the  place  must  be 
identified  to  the  arbitrator  upon  the 
arbitrator's  appointment.  The  office  shall 
upon  reasonable  request  by  the  parties  make 
available  its  state  office  for  the  arbitration.  In 
the  event  the  parties  cannot  agree  on  the 
place  of  arbitration,  the  arbitrator  is 
empowered  to  do  so. 

17.6.  Confidentiality  of  the  Arbitration 
Process. — Arbitration  shall  be  regarded  as 
confidential.  The  arbitrator  shall  maintain 
and  preserve  the  confidentiality  of  all 
arbitration  proceedings  and  records.  An 
arbitrator  may  not  be  subpoenaed  or  called  to 
testify,  or  otherwise  be  subject  to  process 
requiring  disclosure  of  confidential 
information  in  any  proceeding  relating  to  or 
arising  out  of  the  dispute  arbitrated. 

17.7.  Presentations  to  the  Arbitrator. — 
Unless  otherwise  directed  by  the  arbitrator: 


17.7.a.  Witnesses  for  the  claimant  will  be 
the  claimant,  any  one  other  person 
designated  by  the  claimant,  and  the 
claimant's  representative;  and  witnesses  for 
the  operator  will  be  a  company  officer,  its 
engineer  or  blaster,  and  its  representative.  If 
the  claimant  does  not  have  a  representative 
and  requests  representation,  the  Office  of 
Explosives  and  Blasting,  through  the  Office 
of  the  Environmental  Advocate,  shall  provide 
a  representative  throughout  the  arbitration 
process,  which  representative  shall  not 
necessarily  be  an  attomey-at-law. 

17.8.  Arbitration  Award,  Fees,  Costs  and 
Expenses. — If  parties  agree  on  settlement 
after  entering  into  arbitration,  parties  may 
request  their  settlement  be  declared  the 
official  award  by  the  arbitrator.  Within  thirty 
(30)  days  after  the  arbitration  process  is 
closed  or  terminated,  the  arbitrator  shall 
issue  a  decision  upholding,  upholding  in 
part,  or  overruling  the  initial  claim 
determination  made  by  the  representatives  of 
the  Office  of  Explosives  and  Blasting.  If  the 
initial  claim  determination  was  in  favor  of 
the  claimant,  the  operator  requests  arbitration 
and  the  claim  determination  is  upheld  or 
upheld  in  part,  the  operator  shall  pay  the 
costs  of  the  proceeding,  as  well  as  reasonable 
representation  fees  and  costs  of  the  claimant 
not  to  exceed  one  thousand  dollars 
($1,000.00).  Otherwise,  the  parties  are 
equally  responsible  for  the  cost  of  the 
proceeding  and  are  responsible  for  their  ovim 
fees  and  costs. 

17.9.  Binding  Nature  of  the  Award. — By 
requesting  arbitration,  the  results  of  such 
arbitration  are  intended  to  be  final  and 
binding.  As  such  they  are  not  appealable  to 
the  West  Virginia  Supreme  Court  of  Appeals, 
the  circuit  courts,  or  any  other  tribunal.  The 
office  shall  provide  written  notice  to  the 
claimant  of  the  binding  nature  of  the 
arbitration  award  and  shall  secure  from  the 
claimant  a  written  acknowledgement  that  the 
claimant  understands  the  final  nature  of  the 
award  and  agrees  to  be  bound  by  it. 

17.10.  Payment  of  the  Award. — Should  an 
award  be  made  against  the  operator  on  an 
arbitrated  claim,  the  operator  shall  pay  the 
full  amount  of  the  award  within  thirty  (30) 
days  of  the  final  determination  and  award.  If 
the  operator  fails  to  pay  the  award  within 
thirty  (30)  days,  the  director  may  issue  a 
cessation  order  pursuant  to  W.  Va.  Code 
Section  22-3-16  for  all  sites  operated  by  the 
operator. 

Section  199-1-18 

Explosive  Material  Fee  [This  section  is 
new.) 

18.1.  Assessment  Fee  on  Blasting 
Material. — Pursuant  to  W.  Va.  Code  Section 
22-3A-7  and  Section  22-5B-2a-2,  there  is 
hereby  assessed  a  fee  of  one-quarter  cent 
($.0025)  per  pound  on  explosive  material 
used  for  any  purpose  on  surface  mining 
operations.  Provided,  That  the  operators 
exempted  from  the  application  of  Chapter  5B, 
Article  2A  shall  pay  one-eighth  ($.00125) 
cent  per  pound  on  explosive  material. 

18.2.  Remittance  of  Fee.— Within  thirty 
(30)  days  of  the  end  of  each  previous  quarter 
after  the  effective  date  of  this  rule,  the 
operator  shall  remit  to  the  office  the  amount 
of  the  fee  calculated  by  multiplying  one- 
quarter  cent  ($.0025)  or  one-eighth  cent 


($.00125)  for  operators  exempt  from  the 
application  of  Chapter  5B,  Article  2A,  times 
the  number  of  pounds  of  explosive  material 
used  during  the  preceding  quarter  for  any 
purpose  on  the  surface  mining  operations: 
Provided,  That,  the  materials  are  measured 
by  the  pound.  Copies  of  the  delivery  records 
and  inventories  shall  be  submitted  with  the 
fee  to  verify  the  accuracy  of  the  fee 
calculation. 

18.3.  Dedication  of  the  Fee.— The  office 
shall  deposit  all  moneys  received  from  the 
explosive  material  fees  into  a  special  revenue 
fund  to  be  known  as  the  "mountaintop 
removal  fund"  within  the  state  treasury. 
These  moneys  shall  be  expended  by  the 
Office  of  Explosives  and  Blasting  and  the 
Office  of  Coalfield  Community  Development, 
created  by  W.  Va.  Code  Section  5B-2A-1,  in 
the  performance  of  their  respective  duties: 
Provided,  However,  that  no  explosive 
material  fees  collected  from  underground  or 
surface  mining  operations  specifically 
exempted  from  application  of  Chapter  5B, 
Article  2A,  may  be  expended  to  fund  the 
Office  of  Coalfield  Community  Development. 
All  such  fees  shall  be  reserved  and  expended 
exclusively  to  fund  the  Office  of  Explosives 
and  Blasting. 

18.4.  Expenditures. — Direct  expenditures 
from  the  fees  collected  are  not  authorized, 
but  shall  be  appropriated  by  the  legislature. 

18.5.  Sufficiency  of  Fees. — After  one  year 
of  collection  of  the  explosive  material  fees 
and  expenditure  of  the  appropriations 
therefrom,  the  office  shall  report  to  the 
legislature  whether  the  fees  have  provided 
sufficient  revenue  to  fund  the  operation  of 
both  the  Office  of  Explosives  and  Blasting 
and  the  Office  of  Coalfield  Community 
Development. 

18.6  The  director  is  authorized,  through 
the  Treasurer's  Office  to  invest  the 
mountaintop  removal  fund  with  all  interest 
earnings  accrued  to  be  returned  to  and  be 
made  part  of  the  fund. 

Section  199-1-19 

Noncompliance.  (This  section  is  new.) 
Failure  to  timely  comply  with  the  fee 
requirements  of  W.  Va.  Code  Section  22-3A 
and  this  rule  may  result  in  permit  suspension 
or  revocation  in  accordance  with  W.  Va. 
Code  Section  22-3-17. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments,  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
West  Virginia  program. 

Written  Comments 

If  you  submit  written  or  electronic 
comments  on  the  proposed  amendment 
during  the  30-day  comment  period,  they 
should  be  specific,  should  be  confined 
to  issues  pertinent  to  the  notice,  and 
should  explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
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delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII,  Word  Perfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  SPATS  NO.  VW-087- 
FOR"  and  your  name  and  return  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  Internet  message,  contact 
the  Charleston  Field  office  at  (304)  347- 
7158. 

Availability  of  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  our  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  you  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.  (local  time),  on 
December  20,  2000.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 


Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summjiry  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 


programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determinaUon  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 


b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consimiers, 
individual  industries,  federal,  state,  or 
local  govenunent  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submitted  which  is  the 
subject  of  this  rule  is  based  upoii 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  November  24,  2000. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 

Coordinating  Center. 

(FR  Doc.  00-30870  Filed  12-4-00;  8:45  am) 

BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  311 

[OSD  Administrative  Instruction  81] 

Privacy  Act;  Implementation 

agency:  Office  of  the  Secretary. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  the  Secretary  is 
proposing  to  add  an  exemption  rule  for 
a  Privacy  Act  system  of  records.  The 
exemption  is  intended  to  increase  the 
value  of  the  system  of  records  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 

DATES:  Comments  must  be  received  on 
or  before  February  5,  2001  to  be 
considered  by  this  agency. 
ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer,  Washington 
Headquarter  Services,  Correspondence 
and  Directives  Division,  Records 
Management  Division,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  601-4725. 
SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  constitute  'significant 
regulatory  action'.  Analysis  of  the  rule 
indicates  that  it  does  not  have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more;  does  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency;  does  not  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  does  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  is 
concerned  only  with  the  administration 
of  Privacy  Act  systems  of  records  within 
the  Department  of  Defense. 

Paperwork  Reduction  Act 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  311 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  311  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Section  311.8  is  amended  by 
adding  paragraph  (c)(7)  to  read  as 
follows: 

§  31 1 .8  Procedures    for  exemptions. 

***** 

(c)  *  *  * 

(7)  System  identifier  and  name:  DGC 
20,  DoD  Presidential  Appointee  Vetting 
File. 

(i)  Exemption:  Investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  rpveal 
the  identity  of  a  confidential  source. 
Portions  of  this  system  of  records  that 


may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(5)  are  subsections  (d)(1)  through 
(d)(5). 

(ii)  Authority:  5  U.S.C.  552a(k)(5). 

(iii)  Reason:  From  (d)(1)  througb  (d)(5) 
because  the  agency  is  required  to  protect 
the  confidentiality  of  sources  who 
furnished  information  to  the 
govenunent  under  an  expressed  promise 
of  confidentiality  or.  prior  to  September 
27,  1975,  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence.  This  confidentiality  is 
needed  to  maintain  the  Government's 
continued  access  to  information  from 
persons  who  otherwise  might  refuse  to 
give  it. 
***** 

Dated:  November  22.  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense  . 
(FR  Doc.  00-30472  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  S001-1(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-6904-3] 

Hazardous  Waste  Management 
System;  Proposed  Exclusion  for 
Identification  and  Listing  l-lazardous 
Waste 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  EPA  (also,  "the  Agency" 
or  "we"  in  this  preamble)  is  proposing 
to  grant  a  petition  submitted  by  Heritage 
Environmental  Services,  LLC  (Heritage) 
to  exclude  (or  "delist")  treated  Electric 
Arc  Furnace  Dust  (EAFD)  produced  at 
Nucor  Steel,  Division  of  Nucor 
Corporation  (Nucor)  located  in 
Crawfordsville,  Indiana  from  the  lists  of 
hazardous  wastes  contained  in  Subpart 
D  of  Part  261. 

The  Agency  has  tentatively  decided  to 
grant  the  exclusion  based  on  an 
evaluation  of  waste-specific  information 
provided  by  Heritage.  This  proposed 
decision,  if  finalized,  conditionally 
excludes  the  petitioned  waste  from  the 
requirements  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

We  conclude  that  Heritage's 
petitioned  waste  is  nonhazardous  with 
respect  to  the  original  listing  criteria. 
DATES:  Comments.  We  will  accept 
public  comments  on  this  proposed 
decision  until  lanuary  19,  2000.  We  will 
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stamp  comments  postmarked  after  the 
close  of  the  comment  period  as  "late." 
These  "late"  comments  may  not  be 
considered  in  formulating  a  final 
decision. 

Request  for  Public  Hearing.  Your 
request  for  a  hearing  must  reach  EPA  by 
December  20,  2000.  The  request  must 
contain  the  information  prescribed  in 
§  260.20(d). 

ADDRESSES:  Comments.  Please  send  two 
copies  of  your  comments  to  Todd 
Ramaly,  Waste  Management  Branch 
(DW-8J),  Environmental  Protection 
Agency,  77  W.  Jackson  Blvd.,  Chicago, 
IL,  60604. 

Request  for  Public  Hearing.  Any 
person  may  request  a  hearing  on  this 
proposed  decision  by  filing  a  request 
with  Robert  Springer,  Director,  Waste, 
Pesticides  and  Toxics  Division  (D-8J), 
Environmental  Protection  Agency,  77 
W.  Jackson  Blvd.,  Chicago,  IL,  60604. 

Docket.  The  RCRA  regulatory  docket 
for  this  proposed  rule  is  located  at  the 
U.S.  EPA  Region  5.  77  W.  Jackson  Blvd., 
Chicago,  IL  60604,  and  is  available  for 
viewing  fi-om  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
hoHdays.  Call  Todd  Ramaly  at  (312) 
353-9317  for  appointments.  The  public 
may  copy  material  from  the  regulatory 
docket  at  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
document,  contact  Todd  Ramaly  at  the 
address  above  or  at  312-353-9317. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Overview  Information 

A.  What  action  is  EPA  proposing? 

B.  Why  is  EPA  proposing  to  approve  this 
delisting? 

C.  How  will  Heritage  manage  the  waste  if 
it  is  delisted? 

D.  When  would  EPA  finalize  the  proposed 
delisting  exclusion? 

E.  How  would  this  action  affect  States? 

II.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

III.  EPA's  Evaluation  of  the  Waste 

Information  and  Data 

A.  What  waste  did  Heritage  petition  EPA 
to  delist? 

B.  What  information  and  analyses  did 
Heritage  submit  to  support  this  petition? 

C.  How  does  Heritage  generate  the 
petitioned  waste? 

D.  How  did  Heritage  sample  and  analyze 
the  data  in  this  petition? 

E.  What  were  the  results  of  Heritage's 
analysis? 

F.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 


G.  What  other  factors  did  EPA  consider  in 

its  evaluation? 
H.  What  did  EPA  conclude  about 

Heritage's  analysis? 
1.  What  is  EPA's  final  evaluation  of  this 

delisting  petition? 
rV.  Conditions  for  Exclusion 

A.  What  are  the  maximum  allowable 
concentrations  of  hazardous  constituents 
in  the  waste? 

B.  How  frequently  must  Heritage  test  the 
waste? 

C.  What  must  Heritage  do  if  the  process 
changes? 

D.  What  data  must  Heritage  submit? 

E.  What  happens  if  Heritage's  waste  fails  to 
meet  the  conditions  of  the  exclusion? 

V.  Regulatory  Impact 

VI.  Regulatory  Flexibility  Act 

VII.  Paperwork  Reduction  Act 

VIII.  Unfunded  Mandates  Reform  Act 

IX.  Executive  Order  12875 

X.  Executive  Order  13045 

XI.  Executive  Order  13084 

XII.  National  Technology  Transfer  And 
Advancement  Act 

I.  Overview  Information 

A.  What  Action  Is  EPA  Proposing? 

The  EPA  is  proposing  to  grant 
Heritage's  petition  to  have  treated  EAFD 
from  the  production  of  steel  at  Nucor 
excluded,  or  delisted,  from  the 
definition  of  a  hazardous  waste. 
Heritage  petitioned  EPA  to  exclude,  or 
delist,  the  EAFD  because  Heritage 
believes  that  the  petitioned  waste  does 
not  meet  the  RCRA  criteria  for  which 
EPA  originally  listed  the  waste.  Heritage 
also  believes  there  are  no  additional 
constituents  or  factors  which  could 
cause  the  waste  to  be  hazardous. 

Based  on  our  review  described  below, 
we  agree  with  the  petitioner  that  the 
waste  is  nonhazardous  with  respect  to 
the  original  listing  criteria.  Furthermore, 
EPA  finds  no  additional  constituents  or 
factors  which  would  cause  the  waste  to 
be  hazardous.  If  oiu-  review  had  found 
that  the  waste  remained  hazardous 
based  on  the  factors  for  which  we 
originally  listed  the  waste,  we  would 
have  proposed  to  deny  the  petition. 

B.  Why  Is  EPA  Proposing  To  Approve 
This  Delisting? 

We  believe  that  the  petitioned  waste 
does  not  meet  the  criteria  for  which  the 
waste  was  originally  listed  and  does  not 
contain  other  constituents  at  levels 
which  would  cause  it  to  be  hazardous, 
and  therefore,  should  be  delisted.  Our 
tentative  decision  to  delist  waste  treated 
by  Heritage  at  Nucor's  Crawfordsville 
facility  is  based  on  the  description  of 
the  process  which  generates  the  waste 
and  the  analytical  data  submitted  to 
support  today's  proposed  rule. 

In  reviewing  tnis  petition,  we 
considered  the  original  listing  criteria 
and  the  additional  factors  required  by 


the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  See  222 
of  HSWA,  42  U.S.C.  6921(f).  and  40  CFR 
Part  260.22  (d)(2)  through  (4).  We 
evaluated  the  petitioned  waste  against 
the  listing  criteria  and  factors  cited  in 
§§  261.11(a)(2)  and  (3). 

We  also  evaluated  the  waste  for  other 
factors  or  criteria  which  could  cause  the 
waste  to  be  hazardous.  These  factors 
included:  (1)  Whether  the  waste  is 
considered  acutely  toxic;  (2)  the  toxicity 
of  the  constituents;  (3)  the  concentration 
of  the  constituents  in  the  waste;  (4)  the 
tendency  of  the  hazardous  constituents 
to  migrate  and  to  bioaccumulate;  (5) 
persistence  of  the  constituents  in  the 
environment  once  released  from  the 
waste;  (6)  plausible  and  specific  types  of 
management  of  the  petitioned  waste;  (7) 
the  quemtity  of  waste  produced;  and  (8) 
waste  variability. 

C.  How  Will  Heritage  Manage  the  Waste 
If  It  Is  Delisted? 

If  the  petitioned  waste  is  delisted. 
Heritage  must  dispose  of  it  in  a  Subtitle 
D  landfill  licensed  or  permitted  by  a 
State  to  manage  industrial  waste. 
Heritage  may  also  dispose  of  the 
delisted  waste  in  a  permitted  Subtitle  C 
landfill. 

D.  When  Would  EPA  Finalize  the 
Proposed  Delisting  Exclusion? 

HSWA  specifically  requires  the  EPA 
to  provide  notice  and  an  opportunity  for 
comment  before  granting  or  denying  a 
final  exclusion.  Thus,  EPA  will  not 
make  a  final  decision  or  grant  an 
exclusion  until  it  has  addressed  all 
timely  public  comments  (including  any 
at  public  hearings,)  on  today's  proposal. 

Since  this  rule  would  reduce  the 
existing  requirements  for  a  person 
generating  hazardous  wastes,  the 
regulated  community  does  not  need  a 
six-month  period  to  come  into 
compliance  in  accordance  with  Section 
3010  of  RCRA  as  amended  by  HSWA. 
Therefore,  the  exclusion  would  become 
effective  upon  finalization. 

E.  How  Would  This  Action  Affect  the 
States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  federal  RCRA 
delisting  program,  only  states  subject  to 
federal  RCRA  delisting  provisions 
would  be  affected.  This  exclusion  may 
not  be  effective  in  states  having  a  dual 
system  that  includes  federal  RCRA 
requirements  and  their  own 
requirements,  or  in  states  which  have 
received  our  authorization  to  make  their 
own  delisting  decisions. 

EPA  allows  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's,  under 


section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  that  prohibits  a  federally 
issued  exclusion  from  taking  effect  in 
the  state.  Because  a  dual  system  (that  is, 
both  federal  (RCRA)  and  state  (non- 
RCRA)  programs)  may  regulate  a 
petitioner's  waste,  we  urge  the 
petitioners  to  contact  the  state 
regulatory  authority  to  establish  the 
status  of  their  waste  under  the  state  law. 

EPA  has  also  authorized  some  states 
to  administer  a  delisting  program  in 
place  of  the  federal  program,  that  is,  to 
make  state  delisting  decisions. 
Therefore,  this  exclusion  does  not  apply 
in  those  authorized  states.  If  Heritage 
transports  the  petitioned  waste  to  or 
manages  the  waste  in  any  state  with 
delisting  authorization,  Heritage  must 
obtain  delisting  authorization  from  that 
state  before  it  can  manage  the  waste  as 
nonhazardous  in  the  state. 

II.  Background 

A.  What  Is  the  History  of  the  Delisting 
Program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  Section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  40  CFR  261.31  and  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  They  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is,  ignitability.  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  fisting  contained  in  §§  261.11(a)(2) 
or  (3). 

Individual  waste  streams  may  vary 
depending  on  raw  materials,  industrial 
processes,  and  other  factors.  Thus, 
while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  that  meets  the  listing  description 
may  not  be. 

For  this  reason,  40  CFR  260.20  and 
260.22  provide  an  exclusion  procedtire. 
called  delisting,  which  allows  a  person 
to  demonstrate  that  EPA  should  not 
regulate  a  specific  waste  from  a 
particular  generating  facility  as  a 
hazardous  waste. 

B.  What  Is  a  Delisting  Petition,  and 
What  Does  It  Require  of  a  Petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  state 
to  exclude  wastes  from  the  list  of 
hazardous  wastes.  In  a  delisting 
petition,  the  petitioner  must  show  that 
the  waste  generated  at  a  particidar 


faciUty  do  not  meet  any  of  the  criteria 
for  listed  wastes.  The  criteria  for  which 
EPA  lists  a  waste  are  in  40  CFR  261.11 
and  in  the  background  documents  for 
the  listed  wastes. 

In  addition,  a  petitioner  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  and  must  present 
sufficient  information  for  us  to  decide 
whether  factors  other  than  those  for 
which  the  waste  was  listed  warrant 
retaining  it  as  a  hazardous  waste.  (See 
§  260.22,  42  U.S.C.  6921(f)  and  the 
background  documents  for  a  listed 
waste.) 

A  generator  remains  obligated  under 
RCRA  to  confirm  that  its  waste  remains 
nonhaj^ardous. 

C.  What  Factors  Must  EPA  Consider  in 
Deciding  Whether  To  Grant  a  Delisting 
Petition? 

Besides  considering  the  criteria  in  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and  in 
the  background  documents  for  the  listed 
wastes,  EPA  must  consider  any  factors 
(including  additional  constituents)  other 
than  those  for  which  we  listed  the  waste 
if  these  additional  factors  could  cause 
the  waste  to  be  hazardous.  (See  The 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.) 

EPA  must  also  consider  as  a 
hazardous  waste,  mixtiu-es  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treatment  of  listed 
hazardous  waste.  See  40  CFR 
261.3(a)(2)(iv)  and  (c)(2)(i),  called  the 
"mixture"  and  "derived-from"  rules, 
respectively.  These  wastes  are  also 
eligible  for  exclusion  but  remain 
hazardous  wastes  until  excluded. 

III.  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  Wastes  Did  Heritage  Petition 
EPA  To  Delist? 

August  3,  1999,  Heritage  petitioned 
EPA  to  exclude  an  aimual  voliune  of 
30,000  cubic  yards  of  K061  EAFD 
generated  at  Nucor  Steel  Corporation 
located  in  Crawfordsville,  Indiana  from 
the  list  of  hazardous  wastes  contained 
in  40  CFR  261.32.  K061  is  defined  as 
"emission  control  dust/sludge  from  the 
primary  production  of  steel  in  electric 
arc  furnaces."  The  EPA  reviews  a 
petitioner's  estimated  volume  and,  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  the  estimated  waste 
generation  rate.  EPA  accepts  Heritage's 
estimate  of  annual  volume  of  waste. 

B.  What  Information  and  Analyses  Did 
Heritage  Submit  To  Support  Tnis 
Petition? 

To  support  its  petition.  Heritage 
submitted  (1)  descriptions  and 


schematic  diagrams  of  the  EAFD 
treatment  system;  (2)  analyses  for 
antimony,  arsenic,  barium,  beryllium, 
cadmium,  chromiimi,  lead,  mercury, 
nickel,  selenium,  silver,  thallium, 
vanadium,  and  zinc  (a)  for  total 
concentration,  (b)  by  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  SW-846  Method  1311,  (c)  by 
the  Multiple  Extraction  Procedure 
(MEP),  SW-846  Method  1312.  and  (d) 
using  the  TCLP  and  MEP  procedures 
while  substituting  neutral  and  basic 
extraction  fluids  for  the  acidic 
extraction  fluids  specified  in  the 
method;  (3)  total  constituent  analyses 
for  sulfide,  and  cyanide;  (4)  total 
constituent  analyses  for  semivolatile 
organic  compounds  (SVOCs);  (5)  total 
constituent  analyses  for  volatile  organic 
compounds  (VOCs);  (6)  total 
polychlorinated  biphenyls  (PCBs);  and 
(7)  total  oil  &  grease. 

C.  How  Is  the  Petitioned  Waste 
Generated? 

The  treated  EAFD  proposed  for 
exclusion  has  been  generated  at  Nucor 
since  the  facility  began  steel 
manufacturing  in  1989.  Carbon  and 
stainless  steel  are  manufactured  from 
scrap  metal  using  two  electric  arc 
furnaces.  The  exhaust  from  the  furnaces 
is  conveyed  via  a  capture  system 
designed  to  capture  emissions  from  the 
furnaces  and  the  associated  building. 
Larger  particles  are  removed  in  a 
dropout  chamber  while  the  capture 
system  conveys  the  smaller  particles  for 
capture  in  air  pollution  control  devices 
{i.e.,  baghouses).  EAFD  capt\u«d  in  the 
baghouses  is  conveyed  by  a  screw 
conveyor  system  to  two  aboveground, 
cone  bottom  silos  that  accumulate  the 
dust  prior  to  introduction  into  the 
treatment  process.  The  EAFD  is 
conveyed  from  the  accumulation  silos 
either  by  screw  conveyor  or  by  gravity, 
to  the  treatment  equipment. 

The  computer  controlled  treatment 
system  weighs  a  predetermined  amoimt 
of  EAFD  into  a  mixing  device. 
Treatment  reagents  are  added 
proportionally  in  sequential  manner  to 
the  mixing  device.  The  mixing  device 
thoroughly  blends  the  EAFD  and  the 
treatment  reagents  in  precise  amoimts 
based  on  certain  dust  characteristics. 
Once  the  mixing  operation  is 
completed,  the  waste  is  conveyed  to  a 
dump  truck  for  transportation  to  a 
landfill. 

D.  How  Did  Heritage  Sample  and 
Analyze  the  Data  in  This  Petition? 

In  consultation  with  EPA  Region  5, 
Heritage  developed  a  list  of  analytical 
constituents  based  on  a  review  of  the 
EAFD  and  the  treatment  process.  Three 
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randomly  collected  composite  samples 
of  treated  carbon  steel  EAFD  were 
collected  for  testing  each  week  over  a 
four  week  period  for  a  total  of  twelve 
samples  during  an  initial  round  of 
sampling.  Each  composite  sample  was 
comprised  of  four  grab  samples  that 
were  collected  immediately  after 
loading  from  a  roll-off  box  containing 
treated  EAFD.  Heritage  conducted  a 
second  round  of  random  sampling  over 
a  four  week  period  similar  to  the  first 
round  with  the  exception  of  stainless 
steel.  A  total  of  eight  samples  were 
collected  during  the  second  round  of 
sampling  and  analysis.  Treated  stainless 
steel  samples  were  collected  on  two 
days  when  the  facility  was  generating 
EAFD  from  stainless  steel  production. 
Treated  stainless  steel  samples  were 
randomly  collected  during  the  two  days 
of  stainless  steel  production. 

To  quantify  the  total  constituent  and 
extraction  fluid  concentrations.  Heritage 
used  the  following  SW-846  Methods: 
7041/6010  for  antimony;  6010B  for 
arsenic,  barium,  beryllium,  cadmium, 
chromium,  lead,  nickel,  selenium, 
silver,  thallium,  vanadium,  and  zinc; 
7470  for  mercury;  9012  for  total 
cyanide;  9034  for  total  sulfide;  8082  for 
PCBs;  8260  for  volatile  organic 
compounds,  8270  for  semivolatile 
organic  compounds,  and  413.1  for  Oil  & 
Grease. 

During  the  initial  round  of  sampling 
and  analysis.  Heritage  demonstrated 
that  the  treated  EAFD  was  stable  when 
using  the  TCLP.  During  the  second 
round  of  sampling  and  analysis. 
Heritage  demonstrated  that  the  treated 
EAFD  is  stable  over  a  range  of  pH  values 
(acidic,  neutral,  and  basic).  In  addition 
to  the  TCLP,  Heritage  analyzed  the 
second  round  of  samples  using  a 
modified  TCLP  procediuB.  in  which  the 
prescribed  TCLP  extraction  fluid  was 
substituted  with  (1)  a  neutral  extraction 
fluid  of  reagent  water  {ASTM  Type  II 
water)  adjusted  to  pH  6.5  ±  0.05  using 
1  N  NaOH  and  (2)  a  basic  extraction 
fluid  consisting  of  reagent  water  to 
which  high  calcium  hydrated  lime  was 
added  to  reach  a  pH  of  12.0  ±  0.05. 
Heritage  removed  dissolved  oxygen 
from  both  the  neutral  and  basic 
extraction  fluids  to  less  than  0.5  ppm  by 
the  addition  of  a  stoichiometric  amount 
of  sodium  hydrosulfite.  Heritage 
believes  it  is  appropriate  to  test 
stabilized  waste  using  an  oxygen 
depleted  extraction  fluid  because  it 
believes  that  the  environment  of  a  solid 
waste  landfill  is  anaerobic  or  oxygen 
depleted.  Furthermore,  to  more  closely 
simulate  the  anaerobic  environment  of 
the  landfill.  Heritage  performed  the 
extraction  procedure  with  zero 
headspace  in  the  extraction  vessel  and 


performed  the  filtration  step  under  a 
nitrogen  blanket.  Heritage  submitted 
documentation  to  U.S.  EPA  supporting 
Heritage's  belief  that  solid  waste 
landfills  are  oxygen  depleted.  Heritage 
also  submitted  a  summary  of  dissolved 
oxygen  data  for  leachate  from  their  two 
landfills  in  support  of  their  assertion 
that  the  landfill  environment  is 
anaerobic.  Heritage  believes  that  the 
oxygen  depleted  environment  of  the 
buried  waste  in  combination  with 
appropriate  stabilization  reagents 
inhibits  the  mobilization  of  metallic 
species. 

Heritage  analyzed  four  samples 
following  the  Multiple  Extraction 
Procedure  (MEP).  SW  846  method  1320, 
but  substituting  the  TCLP  procedure, 
Method  1311  for  the  EP  Tox  test. 
Method  1310.  Heritage  also  analyzed 
foiu-  additional  samples  following  the 
MEP  method,  but  using  a  neutral 
extraction  fluid  for  all  ten  extractions. 

E.  What  Were  the  Results  of  Heritage's 
Analysis? 

Table  1  presents  the  maximum  total 
and  leachate  concentrations  for  14 
metals,  total  cyanide,  and  total  sulfide. 
The  concentrations  of  metals  in  the 
extract  are  the  maximimi  obtained  in 
any  of  the  three  extraction  fluids  (acidic, 
neutral,  and  basic). 

Heritage  analyzed  one  sample  of 
petitioned  waste  for  57  volatile  organic 
compounds,  72  semi-volatile  organic 
compounds,  and  eight  Arochlor 
mixtures  of  PCBs.  There  were  no 
detections  of  these  organic  constituents 
in  the  treated  EAFD  samples.  EPA  does 
not  generally  verify  submitted  test  data 
before  proposing  delisting  decisions. 
The  sworn  affidavit  submitted  with  the 
petition  binds  the  petitioner  to  present 
truthful  and  acciu-ate  results.  Heritage 
submitted  a  signed  Certification  of 
Accuracy  and  Responsibility  statement 
presented  in  40  CFR  260.22(i)(12). 

F.  How  Did  EPA  Evaluate  the  Risk  of 
Delisting  This  Waste? 

For  this  delisting  determination,  we 
used  information  gathered  to  identify 
plausible  exposure  routes  (i.e.,  ground 
water,  surface  water,  air)  for  hazardous 
constituents  present  in  the  petitioned 
waste.  We  used  a  fate  and  transport 
model  to  predict  the  release  of 
hazardous  constituents  from  the 
petitioned  waste  once  it  is  disposed  to 
evaluate  the  potential  impact  of  the 
petitioned  waste  on  human  health  and 
the  environment.  To  accomplish  this, 
we  used  a  Windows  based  software  tool, 
the  Delisting  Risk  Assessment  Software 
Program  (DRAS).  to  estimate  the 
potential  releases  of  waste  constituents 
and  to  predict  the  risk  associated  with 


those  releases  using  several  EPA  models 
including  the  EPACMTP  (EPA's 
Composite  Model  for  leachate  migration 
with  Transformation  Products)  fate  and 
transport  model  for  groundwater 
releases.  For  a  detailed  description  of 
the  DRAS  program  and  the  EPACMTP 
model,  see  65  FR  58015,  September  27, 
2000.  A  technical  support  dociunent  for 
the  DRAS  program  is  available  in  the 
public  docket. 

Revisions  have  been  made  to  the 
DRAS  program  in  order  to  improve  the 
modeling  which  are  being  implemented 
for  the  first  time  in  a  draft  exclusion. 
Specifically,  the  groundwater  inhalation 
pathway  was  revised  to  reflect  recent 
advances  in  modeling  household 
inhalation  from  home  water  use  (e.g., 
showering).  The  basis  for  estimating  the 
concentration  of  constituents  in  the 
indoor  air  is  based  on  the  mass  transfer 
of  constituent  from  water  to  shower  air. 
The  initial  version  of  DRAS  used  a  fate 
and  transport  model  described  in  T.E. 
McKone  and  K.T.  Bogen's  1992 
Uncertainties  in  Health-Risk 
Assessment:  An  Integrated  Case  Study 
Based  on  Tetrachloroethylene  in 
California  Groundwater,  Regulatory 
Toxicology  and  Pharmacology,  15:  86- 
103.  which  predicted  the  highest  waste 
concentration  emitted  from  the  water 
into  the  air  diu'ing  a  given  water  use 
period  (e.g.,  10-minute  shower).  This 
method  was  revised  to  more  accurately 
predict  the  average  concentration 
occiuring  during  the  exposure  event. 

The  revised  model  used  in  this 
analysis  is  based  on  the  equations 
presented  in  T.E.  McKone's  1987 
Human  Exposure  to  Volatile  Organic 
Compounds  in  Household  Tap  Water: 
The  Indoor  Inhalation  Pathway, 
Environmental  Science  and  Technology, 
21(12):  1194-1201.  The  shower  model 
estimates  the  change  in  the  shower  (or 
bathroom  or  household)  air 
concentration  based  on  the  mass  of 
constituent  lost  by  the  water  (fraction 
emitted  or  emission  rate)  and  the  air 
exchange  rate  between  the  various 
model  compartments  (shower,  the  rest 
of  the  bathroom,  and  the  rest  of  the 
house).  The  resulting  differential 
equations  were  solved  using  finite 
difference  numerical  integration.  The 
average  air  concentration  in  the  shower 
and  bathroom  are  obtained  by  averaging 
the  concentrations  obtained  for  each 
time  step  over  the  diu-ation  of  the 
exposure  event  (shower  and  bathroom 
use).  These  concentrations  and  the 
durations  of  daily  exposiye  are  used  to 
estimate  risk  from  inhalation  exposures 
to  residential  use  of  groundwater. 
Further,  improvements  were  made  to 
more  accurately  reflect  the  transfer 
efficiency  of  the  waste  constituent  from 


the  groundwater  to  the  air  compartment. 
The  fraction  emitted  from  the  bathroom 
or  household  water  use  is  a  function  of 
the  input  transfer  efficiency  (or 
maximum  fraction  emitted)  and  the 
driving  force  for  mass  transfer  (the 
differential  between  air  saturation 
concentration  at  air/water  interface  and 
bulk  cur  concentration).  For  example,  in 
the  shower  compeutment,  the 
constituent  emission  rate  is  estimated 
from  the  change  in  the  shower  water 
concentration  as  the  water  falls  through 
the  air.  The  shower  emissions  can  be 
modeled  based  on  falling  droplets  as  a 
means  of  estimating  the  surface-area-to- 
volume  ratio  for  mass  transfer  and  the 
residence  time  of  the  water  in  the 
shower  compartment,  assuming  the 
constituent  concentration  in  the  gas 
phase  is  constant  over  the  time  frame  of 
the  droplet  fall.  By  assuming  the  drops 
fall  at  terminal  velocity,  the  siuface- 
area-to-volume  ratio  and  the  residence 
time  can  be  determined  based  solely  on 
droplet  size.  A  droplet  size  of 
approximately  1  mm  (0.1  cm)  was 
selected.  The  terminal  velocity  for  the 
selected  droplet  size  is  approximately 
400  cm/s.  The  fraction  of  constituent 
emitted  from  a  water  droplet  at  any 
given  time  can  then  be  calculated. 

The  equations. used  to  predict  surface 
volatilization  from  a  landfill  have  been 
modified  to  more  accurately  reflect  true 
waste  concentration  releases.  The 
previous  version  of  DRAS  used  Farmer's 
equation  to  estimate  the  emission  rate  of 
volatiles  from  the  surface  of  the  landfill. 
Farmer's  equation  assumes  that  the 
emission  originates  as  volatiles  in 
liquids  trapped  in  the  pore  spaces 
between  solid  particles  of  waste.  The 
volatiles  evaporate  from  the  liquid  and 
are  emitted  from  the  landfill  following 
gaseous  diffusion  through  the  solid 
waste  particles  and  soil  cover  to  the 
surface  of  the  landfill.  Farmer's  equation 
requires  the  mole  fraction  of  a  given 
volatile  constituent  in  the  liquid  in 
order  to  calculate  the  emission.  The 
previous  version  of  DRAS  used  the 
TCLP  value  of  a  volatile  constituent  in 
the  waste  to  approximate  the  mole 
fraction  of  a  given  constituent  in  the 
pore  liquid.  Since  the  TCLP  test 
includes  a  20-fold  dilution,  the 
calculation  might  underestimate  the 
available  concentration  of  volatiles  in 
freshly  deposited  waste.  The  DRAS  has 
been  revised  to  use  Shen's  modification 
of  Farmer's  equation,  described  in  U.S. 
EPA  Office  of  Air  Quality  Planning  and 
Standards'  1984  Evaluation  and 
Selection  of  Models  for  Estimating  Air 
Emissions  from  Hazardous  Waste 
Treatment.  Storage,  and  Disposal 
Facilities,  EPA-450/3-84-020,  Shen 


took  the  simplified  version  of  Farmer's 
equation  for  vapor  flux  from  a  soil 
surface  and  converted  it  to  an  emission 
rate  by  multiplying  it  by  the  exposed 
landfill  area.  Shen's  modification  uses 
the  total  waste  constituent 
concentration  (weight  fraction  in  the 
bulk  waste)  to  approximate  the  mole 
fraction  of  that  constituent  in  the  liquid 
phase. 

In  estimating  the  amount  of  a  given 
waste  constituent  that  is  released  to 
surface  water  and  eventually  becomes 
freely  dissolved  in  the  water  column, 
previous  delisting  petitions  and  the 
earlier  version  of  the  DRAS  used  the 
maximum  observed  TCLP  concentration 
in  waste  as  the  total  amount  of  the  waste 
constituent  available  for  erosion. 
Further,  the  former  method  assumed 
that  all  of  the  constituent  mass  that 
reached  the  stream,  based  on  TCLP, 
became  dissolved  in  the  aqueous  phase. 
Assuming  complete  conversion  to  a 
dissolved  state  is  overly  conservative 
and  not  in  agreement  with  recent 
Agency  methodology.  In  the  revised 
DRAS,  the  total  waste  constituent 
concentration  is  used  to  estimate  the 
constituent  mass  that  reaches  the 
stream.  The  portion  of  the  waste 
constituent  that  becomes  freely 
dissolved  is  determined  by  an  estimate 
of  partitioning  between  suspended 
solids  and  the  aqueous  phase.  This 
methodology  is  described  in  U.S.  EPA's 
1998  Human  Health  Risk  Assessment 
Protocol  for  Hazardous  Waste 
Combustion  Facilities,  Volume  One. 
Peer  Review  Draft,  EPA530-D-98-001A. 

Recent  developments  in  mercury 
partitioning  described  in  the  Mercury 
Report  to  Congress,  Volume  III:  Fate  and 
Transport  of  Mercury  in  the 
Environment,  EPA-452/R-97-005,  led 
to  another  revision  to  the  surface  water 
pathway.  The  DRAS  was  modified  to 
account  for  bioaccumulation  of  methyl 
mercury  as  a  result  of  the  release  of 
mercury  into  the  surface  water  column. 
The  primary  himaan  health  hazard 
posed  by  the  release  of  mercury  into 
surface  water  is  through 
bioaccumulation  of  methyl  mercury  in 
fish  followed  by  human  consumption  of 
the  contaminated  fish.  Biological 
processes  in  surface  water  cause  the 
conversion,  or  methylation,  of  elemental 
mercury  to  methyl  mercury.  In 
accordance  with  the  Human  Health  Risk 
Assessment  Protocol  for  Hazardous 
Waste  Combustion  Facilities,  Volume 
One.  Peer  Review  Draft,  15%  of  mercury 
in  the  water  column  is  assumed  to  be 
converted  to  methyl  mercury.  This 
fraction  is  then  used,  along  with  the 
current  bioaccummulation  factor,  to 
determine  the  predicted  concentration 
of  methyl  merciuy  in  fish  tissue. 


The  maximum  allowable  leachate 
concentrations  and  the  point  of 
exposure  (POE)  concentrations  of 
concern  in  groundwater  are  also 
presented  in  Table  1.  For  inorganic 
constituents,  the  maximum  reported 
leachate  concentrations  for  metals  in  the 
treated  EAFD  were  well  below  the 
health-based  levels  of  concern  used  in 
decision-making  for  delisting.  No 
organic  constituents  were  detected.  We 
believe  that  it  is  inappropriate  to 
evaluate  non-detectable  concentrations 
of  a  constituent  of  concern  in  out 
modeling  efforts  if  the  non-detectable 
value  was  obtained  using  the 
appropriate  analytical  method.  For 
constituents  which  are  not  detected  in 
the  extract  but  are  detected  as  a  total 
concentration,  the  DRAS  model  requires 
that  the  detection  level  be  entered  along 
with  the  other  data.  For  these 
constituents,  the  DRAS  uses  one-half  of 
the  detection  level  to  calculate  risk. 

G.  What  Other  Factors  Did  EPA 
Consider  in  Its  Evaluation? 

We  also  considered  the  applicability 
of  ground-water  monitoring  data  during 
the  evaluation  of  delisting  petitions.  In 
this  case,  we  determined  that  it  would 
be  inappropriate  to  request  ground- 
water monitoring  data  because  the  waste 
is  currendy  disposed  off-site.  For  a 
petitioner  using  off-site  management, 
EPA  believes  that,  in  most  cases,  the 
ground  water  monitoring  data  would 
not  be  meaningful.  Most  commercial 
land  disposal  facilities  accept  waste 
from  numerous  generators.  Any  ground 
water  contamination  or  leachate  would 
be  characteristic  of  the  total  volume  of 
waste  disposed  of  at  the  site.  In  most 
cases,  EPA  believes  that  it  would  be 
impossible  to  isolate  groimd  water 
impacts  associated  with  any  one  waste 
disposed  of  in  a  commercial  landfill. 
Therefore,  we  did  not  request  ground 
water  monitoring  data  from  Heritage. 
Potential  impacts  of  the  petitioned 
waste  via  air  emission  and  storm  water 
nm-off  are  also  addressed  in  the  DRAS. 

H.  What  Did  EPA  Conclude  About 
Heritage's  Analysis? 

After  reviewing  Heritage's  petition, 
the  EPA  concludes  that  (1)  no  hazardous 
constituents  are  likely  to  be  present 
above  health  based  levels  of  concern  in 
the  waste  generated  at  Nucor  Steel;  and 
(2)  the  petitioned  waste  does  not  exhibit 
any  of  die  characteristics  of  ignitability, 
corrosivity,  reactivity,  or  toxicity.  See  40 
CFR  261.21,  261.22,  261.23.  and  261.24. 
respectively. 

"The  total  cumulative  risk  posed  by  the 
waste  is  approximately  1.6x10  ' '. 
Although  this  value  exceeds  the  Region 
5  Delisting  Program's  target  risk  level  of 
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1x10  '^  for  delisting  hazardous  waste, 
EPA  believes  that  this  risk  is  acceptable 
because  the  estimated  risk  is  almost 
entirely  associated  with  a  single 
contaminant/pathway  which  may  be 
evaluated  in  more  than  one  way. 
Furthermore,  EPA  has  considered 
cancer  risks  in  the  range  of  1x10    *  to 
Ix  10    *"  to  be  acceptable  in  other 
programs  and  the  Region  5  Delisting 
Program  has  considered  risks  in  this 
range  acceptable  if  there  are  reasons  to 
do  so. 

In  this  case,  exposure  to  carcinogenic 
arsenic  through  ingestion  of 
contaminated  drinking  water  accounted 
for  almost  all  of  the  risk  estimated  from 
disposal  of  the  petitioned  waste  at  a 
Subtide  D  landfill.  If  the  POE  target 
concentration  was  set  at  the  Safe 
Drinking  Water  Act  (SDWA)  Maximiun 
Contaminant  Level  (MCL),  the 
meiximum  allowable  waste  leachate 
concentration  would  be  0.96  mg/L  TCLP 
arsenic,  over  60  times  higher  than  the 
maximum  observed  leachate 
concentration  in  the  waste.  EPA's  July 
1996  Soil  Screening  Guidance:  User's 
Guide,  EPA/540/R-96/018.  states  that 
acceptable  levels  of  contaminants  in 
soils  for  the  groimd-water  pathway 
could  be  derived  from  SDWA  Maximum 
Contaminant  Level  Goals  or  MCLs. 
Given  that  the  difference  between  the 
MCL  for  arsenic  and  the  health-based 
POE  concentration  is  three  orders  of 
magnitude  and  that,  according  to  EPA's 
May  2000  Technical  Fact  Sheet: 
Proposed  Rule  for  Arsenic  in  Drinking 
Water  and  Clarifications  to  Compliance 
and  New  Soiuce  Contaminants 
Monitoring.  EPA  815-F-OO-Oll, 
naturally  occiining  levels  of  arsenic  are 


often  higher  than  these  levels,  we 
believe  that  some  allowance  can  be 
exercised  in  setting  the  allowable  level 
for  arsenic  in  the  leachate.  EPA 
proposes  to  set  the  allowable  arsenic 
leachate  level  at  a  concentration  which 
corresponds  to  a  total  waste  cancer  risk 
of  1x10  -*  (which  is  still  within  the 
generally  acceptable  range  of 
iQtimeslO    •»  to  xlO    <>).  Delisting  levels 
for  constituents  other  than  arsenic  will 
still  be  set  at  concentrations 
corresponding  to  the  original  Region  5 
target  of  IxlO  '^.  By  this  method,  the 
delisting  level  for  leachable  arsenic  in 
this  proposed  exclusion  will  be  set  at  a 
value  which  corresponds  to  a  POE 
concentration  of  approximately  one- 
tenth  of  the  existing  MCL.  The  EPA  has 
recenUy  proposed  to  lower  the  arsenic 
MCL  to  one-tenth  its  current  value  and 
thus,  if  finalized,  it  would  correspond 
well  with  the  delisting  level  we  are 
setting. 

The  aggregate  hazard  index  for  this 
waste  is  estimated  to  be  0.965,  which 
does  not  exceed  the  EPA  Region  5 
Delisting  Program's  target  of  1.0.  The 
majority  of  this  aggregate  hazard  index, 
0.774,  occurs  as  a  result  of  migration  of 
mercury  to  surface  water  followed  by 
ingestion  of  fish  by  hiunans.  For  this 
reason,  a  delisting  level  for  total 
mercury  in  the  waste  will  also  be 
imposed.  All  other  delisting  levels 
imposed  in  this  exclusion  are  based  on 
the  concentration  of  constituents  in 
leachate. 

/.  What  Is  EPA's  Final  Evaluation  of 
This  Delisting  Petition? 

We  have  reviewed  the  sampling 
procedures  used  by  Heritage  and  have 


determined  they  satisfy  EPA  criteria  for 
collecting  representative  samples  of  the 
treated  EAFD.  The  descriptions  of  the 
hazardous  waste  treatment  process  and 
the  analytical  data,  together  with  the 
proposed  verification  testing 
requirements,  provide  a  reasonable  basis 
for  EPA  to  grant  the  exclusion.  We 
believe  the  data  submitted  in  support  of 
the  petition  show  that  the  waste  will  not 
pose  a  threat  when  disposed  of  in  a 
Subtide  D  landfill.  We  therefore, 
propose  to  grant  Heritage  an  exclusion 
for  the  EAFD  generated  at  Nucor. 

If  we  finalize  this  proposed  exclusion, 
the  Agency  will  no  longer  regulate  the 
petitioned  waste  under  40  CFR  Parts 
262  through  268  and  the  permitting 
standards  of  Part  270. 

rv.  Conditions  for  Exclusion 

A.  What  Are  the  Maximum  Allowable 
Concentrations  of  Hazardous 
Constituents  in  the  Waste? 

The  following  table  summarizes 
delisting  levels  for  Nucor's  waste.  The 
EPA  calculated  maximum  allowable 
concentrations  in  the  extract  for 
detected  constituents  using  the  DRAS 
program.  The  allowable  leachate 
concentrations  were  derived  either  from 
the  health-based  calculation  within  the 
DRAS  program,  from  MCLs,  treatment 
technique  (TT),  or  toxicity  characteristic 
values,  whichever  resulted  in  a  lower 
delisting  level,  with  the  exception  of 
arsenic  as  discussed  in  Section  III.  H.  of 
this  preamble.  In  addition,  the 
concentration  of  total  mercury  in  the 
waste  shall  not  exceed  1  mg/kg. 


Table  1  .—Constituent  Concentrations  and  DRAS  Maximum  Allowable  Leachate  and  Point  of  Exposure 

Levels 


Constituent 

Maximum  ^ 

Observed 

Total 

Concentration 

(mg/kg) 

Maximum ' 

Observed 

Leachate 

Concentration 

(mg/L  TCLP) 

Maximum 

Allowable 

Leachate 

Concentration 

(mg/L  TCLP) 

Maximum 

Allowable 
Point  of 

Exposure 
Concentration 

(mg/L  in 
groundwater) 

Antimony  _ „ 

Arsenic  

Barium _ :■ 

Beryllium  _ ;. 

<2S 

30 

56 

10 

130 

2.880 

4,600 

0.72 

130 

8.8 

47 

<30 

160 

240,000 

<0.23 

0.0082 

0.015 

0.83 
<0.002 
<0.001 

0.11 

2.4 
<0.002 
<0.020 

0.056 

0.023 
<0.05 
<0.01 

2.7 
NR 

2  0.206 
0.0936 
2  55.7 

2  0.416 

20.15 

21.55 

35 

20.149 

28.3 

2  0.58 
3.84 

20.088 

21.1 
280 

NA 

2  0.006 
0.005 
2  2.0 
20004 

Cadmium 

Chromium  

Lead  

Mercury  

Nickel  

2  0.005 

20.1 

20.015 

2  0.002 

0  753 

Selenium  

Silver  

Thallium 

2  0.05 

0.187 
20  002 

Vanadium 

Zinc  

0.263 
11  25 

Cyanide 

2  0.2 

Table  1  .—Constituent  Concentrations  and  DRAS  Maximum  Allowable  Leachate  and  Point  of  Exposure 

Levels — Continued 


Constituent 


Sulfide 


Maximum ' 

Observed 

Total 

Concentration 

(mg/kg) 


31 


Maximum  ^ 

Observed 

Leachate 

Concentration 

(mg/L  TCLP) 


NR 


Maximum 

Allowable 

Leachate 

Concentration 

(mg/L  TCLP) 


NA 


Maximum 

Allowable 

Potnt  of 

Exposure 

ConcentratKjn 

(mg/L  in 
groundwater) 


NA 


'  These  levels  represent  the  highest  constituent  concentration  found  in  any  sample  and  are  not  necessarily  the  specific  levels  found  ih  any  one 
sample. 

2  The  concentration  is  based  on  the  MCL  or  TT  action  level. 

3  The  concentration  is  based  on  the  toxicity  characteristic  level  in  40  CFR  261.24. 
<  The  constituent  was  not  detected  at  the  stated  concentration. 

NA  Not  applicable 
NR  Analysis  not  run. 


B.  How  Frequently  Must  Heritage  Test 
the  Waste? 

Heritage  must  demonstrate  on  a 
monthly  basis  that  the  constituents  of 
concern  in  the  petitioned  waste  do  not 
exceed  the  levels  of  concern  in  section 
rV.A.  above.  Heritage  must  collect  two 
representative  samples  of  the  treated 
EAFD  per  month  and  analyze  the 
samples  using  a)  the  TCLP  methodTb) 
the  "TCLP  procedure  with  an  extraction 
fluid  of  pH  12  ±  0.05  standard  units  and 
c)  SW-846  Method  7470  for  mercury. 
The  alkaline  extraction  fluid  will 
consist  of  reagent  water  to  which  high 
calciimi  hydrated  lime  is  added  to  reach 
a  pH  of  12.0  ±  0.05.  Appropriate 
detection  levels  and  quality  control 
procedures  are  required. 

C.  What  Must  Heritage  Do  if  the  Process 
Changes? 

If  Nucor  significantly  changes  the 
manufacturing  process  or  Heritage 
significantly  changes  the  treatment 
process  or  the  chemicals  used  in  the 
treatment  process,  Heritage  may  not 
handle  the  EAFD  generated  from  the 
new  process  under  this  exclusion  until 
it  has  demonstrated  to  the  EPA  that  the 
waste  meets  the  levels  set  in  Section 
IV. A  emd  that  no  new  hazardous 
constituents  listed  in  Appendix  VIII  of 
40  CFR  Part  261  have  been  introduced. 
Heritage  must  manage  wastes  generated 
after  the  process  change  as  hazardous 
waste  until  Heritage  has  received 
written  approval  from  EPA. 

D.  What  Data  Must  Heritage  Submit? 

Heritage  must  submit  an  annual 
summary  of  the  data  obtained  through 
monthly  verification  testing  to  U.S.  EPA 
Region  5,  Waste  Management  Branch 
(DW-8J),  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  by  February  1  of  each  year  for 
the  prior  calendar  year.  Heritage  must 
compile,  summarize,  and  maintain  on 
site  for  a  minimum  of  five  years  records 
of  operating  conditions  and  analytical 


data.  Heritage  must  make  these  records 
available  for  inspection.  All  data  must 
be  accompanied  by  a  signed  copy  of  the 
certification  statement  in  40  CFR 
260.22(0(12). 

E.  What  Happens  if  Heritage  Fails  To 
Meet  the  Conditions  of  the  Exclusion? 

If  Heritage  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  may  start  procediues  to 
withdraw  the  exclusion. 

If  the  monthly  testing  of  the  waste 
does  not  meet  the  delisting  levels 
described  in  Section  IV. A  above. 
Heritage  must  notify  the  Agency 
according  to  Section  IV.D.  The 
exclusion  will  be  suspended  and  the 
waste  managed  as  hazardous  until 
Heritage  has  received  written  approval 
for  the  exclusion  from  the  Agency. 
Heritage  may  provide  sampling  results 
that  support  the  continuation  of  the 
delisting  exclusion. 

The  EPA  has  the  authority  under 
RCRA  and  the  Administrative 
Procedures  Act,  5  U.S.C.  551  (1978)  et 
seq.  (APA).  to  reopen  a  delisting 
decision  if  we  receive  new  information 
indicating  that  the  conditions  of  this 
exclusion  have  been  violated. 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regidations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazardous. 

Because  there  is  no  additional  impact 
from  today's  proposed  rule,  this 


proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  Section  (6)  of 
Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612.  whenever  an  agency 
is  required  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities  (that 
is,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions),  No  regulatory  flexibility 
auialysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  v«ll 
not  have  any  impact  on  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regidations  and  would 
be  limited  to  one  facility.  Accordingly, 
the  Agency  certifies  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 
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Vni.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104—4,  which  was  signed 
into  law  on  March  22. 1995,  EPA 
generally  must  prepare  a  written 
statement  for  ndes  with  federal 
mandates  that  may  result  in  estimated 
costs  to  state,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

When  such  a  statement  is  required  for 
EPA  rules,  under  section  205  of  the 
UMRA  EPA  must  identify  and  consider 
alternatives,  including  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  EPA  must  select  that 
alternative,  unless  the  Administrator 
explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 

Before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  governments,  EPA  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifying 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a  federal 
mandate  for  regulatory  purposes  as  one 
that  imposes  an  enforceable  duty  upon 
state,  local,  or  tribal  governments  or  the 
private  sector. 

The  EPA  finds  that  today's  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  state,  local,  or  tribal  governments 
or  the  private  sector.  In  addition,  the 
proposed  delisting  decision  does  not 
establish  any  regulatory  requirements 
for  small  governments  and  so  does  not 
require  a  small  government  agency  plan 
under  UMRA  section  203. 

IX.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regidation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  natiire  of 


their  concerns,  copies  of  written 
conununications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

X.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  is  economically 
significant  as  defined  imder  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

XI.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  communities 
of  Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 

If  the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  nde,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation. 

In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 


process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  meaningful  and  timely 
input"  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Xn.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  luiless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  EPA  does  not 
use  available  and  potentially  applicable 
voluntary  consensus  standards,  the  Act 
requires  the  Agency  to  provide 
Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards,  and  thus  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f). 

Dated:  November  8,  2000. 

Willie  H.  Harris, 

Acting  Director,  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIRCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 
6922,  and  6938. 

Appendix  IX  of  Part  261 — (Amended] 

2.  hi  Table  2  of  Appendix  IX  of  Part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 


Appendix  EX  to  Part  261 — Wastes 
Excluded  Under  §§  260.20  and  260.22 


Table  2.— "Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


Heritage  Environmental 
Services,  LLC,  at  Nucor 
Steel. 


Crawfordsville,  Indiana 


Treated  electric  arc  furnace  dust  (EAFD),  K061,  that  is  generated  by  Heritage  En- 
vironmental Services,  LLC  (Heritage)  and  Nucor  Steel.  Division  of  Nucor,  Cor- 
poration (Nucor)  at  Nucor's  Crawfordsville.  Indiana  plant  at  a  maximum  annual 
rate  of  30,000  cubic  yards  per  year  and  disposed  of  in  a  Subtitle  D  landfill,  after 
(insert  publication  date  of  the  final  rule). 

(1)  Delisting  Levels: 

(A)  The  constituent  concentrations  measured  in  either  of  the  extracts  specified  in 
Paragraph  (2)  may  not  exceed  the  following  levels  (mg/L):  Antimony — 0.206;  Ar- 
senic— 0.0936;  Barium — 55.7;  Beryllium — 0.416;  Cadmium — 0.15;  Chromium 
(total)— 1 .55;  Lead— 5  0;  Mercury— 0.149;  Nickel— 28.30;  Seteniuno— 0.58;  Sil- 
ver—3.84;  Thallium— 0  088;  Vanadium— 21.1;  Zinc— 280.0. 

(B)  Total  mercury  may  not  exceed  1  mg/kg. 

(2)  Verification  Testing:  On  a  monthly  basis,  Hentage  or  Nucor  must  analyze  two 
samples  of  the  waste  using  the  TCLP  method,  the  TCLP  procedure  with  an  ex- 
traction fluid  of  pH  12  ±  0.05  standard  units  and  SW-846  Method  7470  for  mer- 
cury The  constituent  concentrations  measured  must  be  less  than  the  delisting 
levels  established  in  Paragraph  (1). 

(3)  Changes  in  Operating  Conditions:  It  Nucor  significantly  changes  the  manufac- 
turing process  or  chemicals  used  in  the  manufactunng  process  or  Heritage  sig- 
nificantly changes  the  treatment  process  or  the  chemicals  used  in  the  treatment 
process,  Heritage  or  Nucor  must  notify  the  EPA  of  the  changes  in  writing  f-terit- 
age  and  Nucor  must  handle  wastes  generated  after  the  process  change  as  haz- 
ardous until  Hentage  or  Nucor  has  demonstrated  that  the  wastes  continue  to 
meet  the  delisting  levels  set  forth  in  Paragraph  (1)  and  that  no  new  hazardous 
constituents  listed  in  Appendix  VIII  of  Part  261  have  been  introduced  and  Herit- 
age and  Nucor  have  received  written  approval  from  EPA. 

(4)  Data  Submittals:  Heritage  must  submit  the  data  obtained  through  monthly 
verification  testing  or  as  required  by  other  conditions  of  this  njle  to  US.  EPA 
Region  5,  Waste  Management  Branch  (DW-8J),  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604  by  February  1  of  each  calendar  year  for  the  prior  calendar  year.  Herit- 
age or  Nucor  must  compile,  summanze,  and  maintain  on  site  for  a  minimum  of 
five  years  records  of  operating  conditions  and  analytical  data.  Heritage  or  Nucor 
must  make  these  records  available  for  inspection.  All  data  must  t>e  accom- 
panied by  a  signed  copy  of  the  certification  statement  in  40  CFR  260.22(i)(12). 

(5)  Reopener  Language— {A)  If,  anytime  after  disposal  of  the  delisted  waste,  Herit- 
age or  Nucor  possesses  or  is  othenwise  made  aware  of  any  data  (including  but 
not  limited  to  leachate  data  or  groundwater  monitoring  data)  relevant  to  the 
delisted  waste  indicating  that  any  constituent  identified  in  Paragraph  (1)  is  at  a 
level  in  the  leachate  higher  than  the  delisting  level  established  in  Paragraph  (1), 
or  is  at  a  level  in  the  groundwater  higher  than  the  maximum  allowable  point  of 
exposure  concentration  predicted  by  the  CMTP  model,  then  Heritage  or  Nucor 
must  report  such  data,  in  writing,  to  the  Regional  Administrator  within  10  days  of 
first  possessing  or  being  made  aware  of  that  data. 

(B)  Based  on  the  information  described  1^  paragraph  (5)(A)  and  any  other  informa- 
tion received  from  any  source,  the  Regional  Administrator  will  make  a  prelimi- 
nary determination  as  to  wtiether  the  reported  information  requires  Agency  ac- 
tion to  protect  human  health  or  the  environment.  Further  action  may  include 
suspending,  or  revoking  the  exclusion,  or  other  appropnate  response  necessary 
to  protect  human  health  and  the  environment. 

(C)  If  the  Regional  Administrator  determines  that  the  reported  information  does  re- 
quire Agency  action,  the  Regional  Administrator  will  notify  Hentage  and  Nucor  in 
writing  of  the  actions  the  Regional  Administrator  believes  are  necessary  to  pro- 
tect human  health  and  the  environment.  The  notice  shall  include  a  statement  of 
the  proposed  action  and  a  statement  providing  Heritage  and  Nucor  with  an  op- 
portunity to  present  information  as  to  why  the  proposed  Agency  action  is  not 
necessary  or  to  suggest  an  altemative  action.  Hentage  and  Nucor  shall  have  30 
days  from  the  date  of  the  Regional  Administrator's  notice  to  present  the  infonna- 
tion. 

(D)  If  after  30  days  Heritage  or  Nucor  presents  no  further  information,  the  Re- 
gional Administrator  will  issue  a  final  written  determination  describing  the  Agen- 
cy actions  that  are  necessary  to  protect  human  health  or  the  environment.  Any 
required  action  described  in  the  Regional  Administrator's  determination  shall  be- 
come effective  immediately,  unless  the  Regional  Administrator  provides  ottier- 
wise. 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


FacUrty 


Address 


Waste  description 


(FR  Doc.  00-29647  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

INDIAN  HEALTH  SERVICE 
42  CFR  Part  36 

Joint  Tribal  and  Federal  Self- 
Governance  Negotiated  Rulemaking 
Committee 

agency:  Indian  Health  Service  (IHS), 
Department  of  Health  and  Human 
Services  (DHHS). 

ACTION:  Notice  of  intent  to  establish 
negotiated  rulemaking  committee. 

SUMMARY:  As  required  by  section  3  of 
the  Negotiated  Rulemaking  Act  of  1990, 
5  U.S.C.  564,  the  Department  of  Health 
and  Human  Services,  (DHHS)  is  giving 
notice  of  the  intent  to  establish  a  Joint 
Tribal  and  Federal  Self-Governance 
Negotiated  Rulemaking  Committee 
(Committee)  to  negotiate  and  develop  a 
proposed  rule  implementing  Title  V  of 
the  Tribal  Self-Governance 
Amendments  of  2000;  Public  Law  106- 
260,  (the  Act).  DHHS  invites  any 
interested  party  to  comment  on  the 
proposal  to  create  this  negotiated 
rulemaking  committee  and  on  the 
proposed  membership  of  the  conunittee, 
which  is  subject  to  the  requirements  of 
the  Act.  In  addition,  DHHS  invites 
persons  who  believe  that  they  will  be 
significantly  affected  by  the  proposed 
rule  to  apply  or  nominate  other  persons 
for  membership  on  the  negotiated 
rulemaking  committee. 
DATES:  Written  comments  concerning 
this  notice  must  be  received  on  or  before 
January  4,  2001.  Nominations  or 
applications  for  membership  on  the 
committee  may  be  made  by  submitting 
applications  on  or  before  January  4, 
2001.  Each  application  must  contain  the 
information  described  in  the 
"AppUcation  for  Membership"  section 
below. 

ADDRESSES:  Please  submit  comments 
and  applications  to:  Paula  K.  Williams, 
Director,  Office  of  Tribal  Self- 
Governance,  Indian  Health  Service, 
5600  Fishers  Lane,  Room  5A-55, 
Rockville,  MD  20857.  Comments  and 


applications  received  will  be  available 
for  inspection  at  the  address  above  from 
9:00  a.m.  to  3:00  p.m.,  Monday  through 
Friday,  beginning  approximately  two 
weeks  after  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  K.  Williams,  Director,  Office  of  " 
Tribal  Self-Governance,  Indian  Health 
Service,  at  the  address  listed  above,  or 
by  telephone  at  301-443-7821.  (This  is 
not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Section 
517  of  Title  V  of  the  Act,  requires  the 
Secretary,  not  later  than  90  days  after 
the  date  of  the  enactment  of  the  Act,  to 
initiate  procedures  under  the  Negotiated 
Rulemaking  Act,  5  U.S.C.  561  et  seq.  to 
negotiate  and  promulgate  the 
regulations  necessary  to  carry  out  Title 
V.  The  Act  calls  for  a  negotiated 
rulemaking  committee  to  be  established 
pursuant  to  5  U.S.C.  565,  comprised 
only  of  Federal  and  tribal 
representatives,  with  a  majority  of  the 
tribal  government  representatives 
representing  Self-Governance  tribes. 
The  Committee  will  confer  with  and 
allow  representatives  of  Indian  tribes, 
inter-tribal  consortiums,  tribal 
organizations,  and  individual  tribal 
members  to  actively  participate  in  the 
rulemaking  process.  The  Act  also 
authorizes  the  Secretary  to  adapt 
negotiated  rulemaking  procedures  to  the 
imique  context  of  Self-Governance  and 
the  govemment-to-govemment 
relationship  between  the  United  States 
and  Indian  tribes. 

Copies  of  the  Committee's  charter  will 
be  filed  with  the  appropriate 
conunittees  of  Congress  and  with  the 
Library  of  Congress  in  accordance  with 
section  9(c)  of  the  Federal  Advisory 
Committee  Act,  (FACA),  5  U.S.C. 
Appendix. 

Scope  of  the  Proposed  Rule 

The  proposed  rule  generally  will 
include  provisions  governing  how 
DHHS/IHS  carries  out  its  responsibility 
to  tribes  under  the  Act  and  how  tribes 
carry  out  their  responsibility  imder  the 
Act.  Because  of  the  detailed  provisions 
contained  in  the  Act,  it  is  anticipated 
that  regulations  can  be  kept  to  a 
minimum.  Examples  of  some  areas 
where  procedures  may  be  required  are 
for  regulations  waivers,  appeals  of 
rejection  of  final  offers,  or  where 
regulations  would  be  required,  such  as 
under  sec.  507(a)  which  specifies  that 


reporting  requirements  can  only  impose 
minimal  burdens  on  a  tribe  and  may 
only  be  imposed  if  they  are  contained  in 
regulations  developed  under  negotiated 
rulemaking.  It  is  anticipated  that  the 
negotiated  rulemaking  committee  will 
develop  proposed  regulations  in  any 
other  areas  that  may  be  suggested  during 
the  process. 

Interests  Significantly  Affected 

A  limited  number  of  identifiable 
interests  will  be  significantly  affected  by 
the  rule.  Those  parties  are  Indian  tribes, 
tribal  organizations  as  defined  in  section 
4(1)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act,  and 
individual  tribal  members. 

Proposed  Agenda  and  Schedule  for 
Publication  of  Proposed  Rule 

It  is  the  Secretary's  intent  to  publish 
the  proposed  rule  for  notice  and 
comment  no  later  than  1  year  after  the 
date  of  the  enactment  of  the  Act  (August 
18,  2000  +  1  year),  as  required  by 
section  517(a)(2)  of  the  Act. 

The  charter  will  specify  that  a 
minimum  of  three  meetings  will  be 
held.  The  first  meeting  will  serve  as  an 
organizational  meeting  to  establish 
procedures,  deadlines  and  a  work 
schedule  in  order  for  the  12-month  time 
period  to  be  met. 

Negotiated  Procedures 

The  following  procediu-es  and 
guidelines  will  apply  to  the  negotiated 
rulemaking  committee,  unless  they  are 
modified  as  a  result  of  comments 
received  on  this  notice  or  during  the 
negotiation  process. 

"The  committee  may  use  a  neutral 
facilitator.  The  facilitator  will  not  be 
involved  with  the  substantive 
development  or  enforcement  of  the 
regulation.  The  facilitator's  role  is  to 
help  the  negotiation  process  run 
smoothly,  and  help  participants  define 
and  reach  consensus. 

The  members  of  the  committee,  with 
the  assistance  of  the  facilitator,  may 
adopt  procedures  for  committee 
meetings  which  they  consider  most 
appropriate. 

The  goal  of  the  negotiating  process  is 
for  the  conunittee  to  reach  consensus  on 
the  proposed  rule.  Consensus  means 
unanimous  concurrence  among  the 
interests  represented  unless  the 
committee  agrees  to  define  such  term  to 
mean  general  but  not  unanimous 


concurrence,  or  agrees  upon  another 
specified  definition. 

If  the  committee  reaches  consensus  on 
the  proposed  rule,  the  committee  shall 
transmit  a  report  containing  the 
proposed  rule  to  the  Secretary  at  the 
conclusion  of  negotiations.  If  the 
committee  does  not  reach  consensus  on 
the  proposed  rule,  it  may  transmit  a 
report  specifying  any  areas  in  which  it 
did  reach  consensus,  and  any  other 
recommendation  it  considers 
appropriate,  including  dissenting  viewS 
of  committee  members.  The  DHHS,  to 
the  maximiun  extent  consistent  with  its 
legal  obligations,  will  use  the  consensus 
of  the  committee  as  the  basis  for  a 
proposed  rule  for  notice  and  comment. 
Pcirties  to  the  negotiation  may  withdraw 
at  anytime.  If  this  happens,  the 
remaining  committee  members  will 
evaluate  whether  the  conunittee  should 
continue  or  be  reconstituted. 

Meetings  will  be  held  in  the 
Washington,  DC  area,  or  in  another 
location,  at  the  convenience  of  the 
committee.  DHHS  will  announce 
committee  meetings  in  the  Federal 
Register.  These  meetings  will  be  open  to 
the  public. 

Records  of  Meetings 

In  accordance  with  the  requirements 
of  the  Federal  Advisory  Committee  Act. 
5  U.S.C.  Appendix,  DHHS  will  keep  a 
record  of  all  committee  meetings. 

Administrative  Support 

The  Office  of  Tribal  Self-Governance 
will  provide  funding  for  the  costs  of  the 
committee,  as  well  as  administrative 
support  and  technical  assistance, 
including  logistical  support  services,  for 
the  activities  of  the  committee. 

Committee  Membership 

The  Act  requires  that  the  conunittee 
be  comprised  only  of  Federal  and  tribal 
government  representatives  and  that  a 
majority  of  the  tribal  committee 
members  be  representatives  from  Self- 
Governance  tribes.  The  Secretary  has 
determined  in  accordance  with  5  U.S.C. 
565(b)  that  for  the  proper  functioning  of 
the  committee  and  in  order  to  achieve 
balanced  membership  and 
representation  from  all  geographic 
regions  that  the  committee  membership 
not  be  limited  to  25  members. 

The  following  are  the  proposed 
members  of  the  Joint  Tribal  and  Federal 
Self-Governance  Negotiated  Rulemaking 
Committee: 

Tribal  Co-chairman 

Merle  Boyd— Chairman.  TSGAC, 
Second  Chief,  Sac  and  Fox  Nation 


Ron  Allen — Alternative,  Chairman/ 
Executive  Officer,  Jamestown 
S'Klallam  hidian  Tribe 

Self-Governance  Tribes 

1.  Don  Kashevaroff,  Chairman  of  the 
Board,  Alaska  Native  Tribal  Health 
Consortium 

2.  Katherine  Gotlieb,  President/CEO, 
Southcentral  Foundation 

3.  Valerie  Davidson,  General  Counsel, 
Yukon-Kuskokwim  Health 
Corporation 

4.  Carolyn  Crowder,  Alaska 

5.  Melanie  Benjamin,  Chief  Executive, 
Mille  Lacs  Band  of  Ojibwe 

6.  Alvin  Windy  Boy,  Sr.,  Councilman, 
Chippewa  Cree  Tribe  of  the  Rocky 
Boy's  Reservation,  Rocky  Boy  Health 
Board 

7.  James  T.  Martin,  Executive  Director, 
United  South  &  Eastern  Tribes,  Inc. 

8.  Merle  Boyd,  Second  Chief,  Sac  and 
Fox  Nation 

9.  Jefferson  Keel,  Lt.  Governor, 
Chickasaw  Nation 

10.  Wanda  Stone,  Chairperson,  Kaw 
Nation 

11.  W.  Ron  Allen,  Chairman/Executive 
Officer,  Jamestown  S'Klallam  Indian 
Tribe 

12.  Willie  Jones,  Tribal  Chairman, 
Liunmi  Indian  Nation 

Title  I  and  Direct  Service  Tribes 

1 .  Carol  Anne  Heart,  Executive  Director, 
Aberdeen  Area  Tribal  Chairman's 
Health  Board 

2.  Jim  Hooper,  Acting  Executive 
Director,  Ramah  Navajo  School  Board 

3.  Jessica  Berger,  Health  Director,  Little 
River  Band  of  Ottawa  Indians 

4.  Gciry  Melbourne,  Health  Director,  Fort 
Peck  Tribal  Health  Department 

5.  Kelly  Short-Slagley,  Aqua  Caliente 
Tribe,  Vice  President,  Riverside-San 
Bernardino  County  Indian  Health,  Inc. 

6.  Albert  Long,  Navajo  Nation, 
Department  Director,  Block  Grants 
and  Special  Projects  Department 

7.  William  McKee,  Individual  Tribal 
Member 

8.  Garland  Brunoe,  Vice-Chairman, 
Confederated  Tribes  of  Warm  Springs 

9.  Bob  Brobois,  Secretary  of  Tribal 
Business,  Spokane  Tribe  of  Indians 

10.  Vernon  James,  Health  Director,  San 
Carlos  Apache  Tribe 

11.  Reuben  Howard,  Executive  Director, 
Pasqua  Yaqui  Tribe 

HHS/IHS  Federal  Team 

1 .  Paula  Williams — Lead  Negotiator, 
Director,  Office  of  Tribal  Self- 
Governance,  IHS 

2.  Leslie  Morris — Alternate  Lead 
Negotiator,  Director,  Division  of 
Regulatory  and  Legal  Affairs,  IHS 

3.  Michael  Mahsetky,  Director, 
Legislative  Affairs.  IHS 


4.  Ronald  C.  Ferguson,  Principal 
Engineer,  Office  of  Environmental 
Health  and  Engineering,  Office  of 
Public  Health,  IHS 

5.  Duke  McCloud,  Senior  Counsel, 
Office  of  General  Counsel,  DHHS 

6.  Eugenia  Tyner-Dawson,  Senior 
Advisor  for  Tribal  Affairs,  Office  of 
Intergovernmental  Affairs,  DHHS 

7.  Katherine  Hughes,  Office  of  Grants 
Acquisition  Management,  DHHS 

HHS/IHS  Alternates 

1.  Kitty  Marx,  Senior  Policy  Analyst, 
Division  of  Regulatory  and  Legal 
Affairs,  IHS 

2.  Jime  Tracy,  Legislative  Specialist, 
Legislative  Affairs,  IHS 

3.  Eric  Broderick,  D.D.S.,  Principal 
Dental  Consultant,  IHS,  Office  of 
Public  Health 

4.  Barbara  Hudson,  Senior  Attorney, 
Office  of  General  Coimsel,  DHHS 

5.  James  Mason,  Special  Assistant  to  the 
Director,  Office  of  Intergovernmental 
Affairs,  DHHS 

In  addition  to  the  tribal 
representatives  identified  above,  DHHS 
solicits  nominations  of  other  tribal 
government  representatives  whose 
interest  will  be  significantly  affected  by 
the  rule. 

Application  for  Membership 

Each  application  or  nomination  for 
committee  membership  shall  include: 

1.  Name,  address,  and  telephone 
number  of  the  nominee  and  the  name 
of  his  or  her  tribe. 

2.  Evidence  that  the  nominee  is 
authorized  to  represent  that  tribe. 

3.  A  written  commitment  from  the 
nominee  to  actively  participate  in 
good  faith  in  the  development  of  the 
proposed  rule. 

The  DHHS  will  give  full  consideration 
to  all  applications  and  nominations 
timely  submitted. 

Solicitation  of  Public  Comments 

Members  of  the  public  are  invited  to 
submit  comments  on  this  proposal  to 
establish  the  Joint  Tribal  and  Federal 
Self-Governance  Negotiated  Rulemaking 
Committee,  as  well  as  on  the  proposed 
membership  of  the  committee. 

November  6,  2000. 
Michael  H.  Tnijillo, 

Assistant  Surgeon  General,  Director,  Indian 

Health  Service,  DHHS. 

(FR  Doc.  00-30698  Filed  12-4-00;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA  B-7407] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  Rule. 

SUMMARY:  Technical  infonnation  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measiures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  loced  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  conununity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 


20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  conununity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFEP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  nde  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 


Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  luider 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 
Accordingly,  44  CFR  Part  67  is  proposed 
to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376,  §67.4 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/town/county 

Source  of  flooding 

Location 

« 

#Oepth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Alaska 

Shishmaref  (City) 
Nome  Division. 

» 

Chukchi  Sea  

Shishmaref  Inlet  

Approximately  3,140  feet  west  of  Old 
Gravel   Airstrip  along   north   shore  of 
Sarichef  Island. 

Approximately  400  feet  east  of  Old  Grav- 
el Airstrip  along  north  shore  of  Sarichef 
Island. 

Approximately    1,100   feet   east   of   OW 
Gravel  Airstrip  along   south  shore  of 
Sarichef  Island. 

Approximately   3,140   feet   west   of   OW 
Gravel  Airstrip  along   south  shore  of 
Sarichef  Island. 

None 
None 
None 
None 

^8 
^8 
^5 
'8 

Maps  are  available  for  inspection  at  the  Shishmaref  City  Hall,  Shishmaref,  Alaska. 

Send  comments  to  The  Honorable  Daniel  lyatunguk.  Mayor,  City  of  Shishmaref,  P.O.  Box  83,  Shishmaref,  Alaska  99772. 


Nevada  

Washoe  County 

Galena  Creek  

Approximately  12,000  feet  downstream  of 
Joy  Lake  Road. 

None 

#3 

(Unincorporated 

Areas). 

Approximately  1,950  feet  downstream  of 

None 

•5,840 

Joy  Lake  Road. 

»«. 
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State 

City/iown/county 

Source  of  fkxxling 

Location 

#Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

• 

Jones  Creek  

Approximately  1 ,000  feet  upstream  of  Joy 
Lake  Road. 

At  Mount  Rose  Highway  

At  confluence  with  Galena  Creek 

None 

None 
None 
None 
None 

None 
Nevada  89512. 

•6,830 

#2 

#3 

•5  450 

At  Callahan  Ranch  Road 

Approximately   2,600   feet   upstream   of 

Bordeaux  Drive 
At  Mount  Rose  Hiohwav 

•5,888 

#1 

Maps  are  available  for  inspection  at  Washoe  County  Engineering,  1001  E.  9th  Street,  Reno,  Nevada. 

Send  comments  to  The  Honorable  Ted  Short,  Chairman,  Washoe  County  Commission,  1001  E.  9th  Street,  Reno, 

New  Mexkx) 

Red  River  (Town) 
Toas  County. 

Red  River  (Town) 
Toas  County. 

for  inspection  at  100 

Bitter  Creek 

Approximately  220  feet  downstream  of 

East  River  Street. 
Approximately  760  feet  upstream  of  East 

High  Street. 
Approximately  340  feet  downstream  of 

West  Main  Street. 
Approximately    180   feet   downstream   of 

Mallette  Canyon  Pari<  Road. 
Approximately   100  feet  downstream  of 

High  Cost  Trail. 
Approximately    1,500   feet    upstream   of 

Fishing  Pond  Bridge. 
New  Mexico. 

None 
None 
None 
None 
None 
None 

•8.654 
'8,691 
'8,632 
'8.656 
'8,608 
•8,778 

Maps  are  available 

Mallette  Creek  

Red  River  

East  Main  Street,  Red  River, 

Send  comments  to  The  Honorable  Craig  Swaggerty,  Mayor,  Town  of  Red  River,  P.O.  Box  1020,  Red  River,  New  Mexkx)  87558. 


Oklahoma 


Creek  County  (Un- 
incorporated). 


Polecat  Creek 


Just  upstream  of  33rd  West  Avenue 


Approximately   4.000   feet    upstream   of 
Burlington  Northem  Railroad. 

Rock  Creek At  confluence  of  Polecat  Creek None  •eSS 

Approximately  1,100  feet  downstream  of  None  ^694 

Lake  Sahoma  Den  Outlet. 

Ntekel  Creek  Just  upstream  of  33rd  West  Avenue None  *636 

Approximately   3,500   feet   upstream   of  None  "712 

66th  Street. 
Maps  are  available  for  inspection  at  the  County  Courthouse,  317  East  Lee,  Sapulpa,  Oklahoma. 

Send  comments  to  The  Honorable  Johnny  Buri<e,  Chairman,  Creek  County  Board  of  Commissioners.  317  East  Lee,  Suite  103   Sapulpa 
Oklahoma  74066. 


None 


None 


•663 


•667 


Oklahoma 


Jenks  (City)  Tulsa 
County. 


Wilmott  Creek 


Northwest  of  intersectkjn  of  101st  Street 

and  Sunbelt  Railway. 
Approximately   100  feet  downstream  of 

91st  Street. 


•614 
•614 


•612 
•613 


Maps  are  available  for  inspection  at  21 1  North  Elm,  Jenks,  Oklahoma. 

Send  comments  to  The  Honorable  Mike  Tucker,  Mayor,  City  of  Jenks,  P.O.  Box  2007,  Jenks,  Oklahoma  74037. 


Oklahoma 


Logan  County  (Un- 
incorporated 
Areas). 


Chisholm  Creek 


Coon  Creek 


Approximately  2,200  feet  downstream  of 
Waterioo  Road. 

Just  downstream  of  Waterloo  Road  

Just  upstream  of  Waterioo  Road 

Approximately  100  feet  upstream  of  Wa- 
terioo Road. 

Maps  are  available  for  inspection  at  the  Logan  County  Courthouse,  301  East  Harrison,  Guthrie,  Oklahoma. 

Send  comments  to  The  Honorable  Joe  Hall,  Chairman,  Logan  County  Board  of  Commissioners,  301  East  Harrison,  Guthrie,  Oklahoma 
73044. 


•1,014 
•1,015 

None 
None 


•1,014 
•1,016 

•969 
•970 


Oklahoma  (cont'd) 


Muskogee  County 
and  Incorporated 
Areas. 


Arkansas  River  (Lower 
Reach). 


Dirty  Creek 


Just  upstream  of  Interstate  Highway  40  ... 
Approximately  4,000  feet  downstream  of 

U.S.  Highway  64. 

Just  north  of  U.S.  Highway  64  

Approximately  3,500  feet  downstream  of 

Webbers  Falls  Lock  and  Dam. 
Approximately  700  feet  downstream  of 

Route  100. 
Approximately  500  feet   upstream  from 

intersection  of  Muskogee  Tumpike  and 

Interstate  40. 


None 

•481 

'482 

None 


None 
None 


•476 
•479 
•480 
•483 


•485 
•487 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  "Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  for  the  unincorporated  areas  of  Musl<ogee  County  are  available  for  inspection  at  the  Muskogee  County  Courthouse,  1300  South  Cher- 
okee, Muskogee,  Oklahoma. 

Send  comments  to  The  Honorable  Bruce  Crittenden,  Chairperson,  Muskogee  County  Board  of  Commissioners,  Muskogee  County  Court- 
house, 1300  South  Cherokee,  Muskogee,  Oklahoma  74403. 

Maps  for  the  Town  of  Webbers  Falls  are  available  for  inspection  at  the  Webbers  Falls  City  Hall,  100  River  Street,  Webbers  Falls,  Oklahoma. 

Send  comments  to  The  Honorable  Jewell  Home,  Mayor,  Town  of  Webbers  Falls,  P.O.  Box  216,  Webbers  Falls,  Oklahoma  74470. 


Oklahoma 


Sapulpa  (City) 
Creek  County. 


Nickel  Creek 


Polecat  Creek 


Approximately  3,000  feet  downstream  of 
Land  Road. 

Approximately  300  feet  upstream  of  Tulsa 
Sapulpa  Union  Railroad. 

Approximately  4,000  feet  downstream  of 
Hilton  Road. 

Approximately  8,000  feet  upstream  of  Hil- 
ton Road. 

Just  upstream  of  Route  117  

Just  downstream  of  altemate  Route  75  ... 

Approximately  3,300  feet  upstream  of  the 
confluence  with  Polecat  Creek. 

Just  downstream  of  Old  Highway  66  

Just  downstream  of  Turner  Tumpike  

Maps  are  available  for  inspection  at  425  East  Dewey,  Sapulpa,  Oklahoma. 

Send  comments  to  The  Honorable  Brian  Bingman.  Mayor,  City  of  Sapulpa,  P.O.  Box  1130,  Sapulpa,  Oklahoma  74067. 


Rock  Creek 


None 

None 

None 

•653 

•662 
•667 
*667 

•676 
•682 


•663 

XSHfO 

•649 

•654 

•662 
•667 
•667 

•678 
•684 


Sequoyah  County 
and  Incorporated 
Areas. 

Arkansas  River  

Just  above  Highway  40  

Approximately  4,200  feet  upstream  of 
Route  100— U.S.  Highway  64. 

Westem  corporate  limits  just  south  of  the 
Union  Pacific  Railroad. 

•477 

None 
None 

*476 

•481 
•481 

Maps  for  the  unincorporated  areas  of  Sequoyah  County  are  available  for  inspection  at  the  Sequoyah  County  Courthouse,  120  East  Chicka- 
saw, Sallisaw,  Oklahoma. 

Send  comments  to  The  Honorable  Cleon  Harrell,  Chairman,  Sequoyah  County  Board  of  Commissioners,  117  South  Oak  Street,  Sallisaw, 

Oklahoma  74037. 
Maps  for  the  Town  of  Gore  are  available  for  inspection  at  the  Town  Municipal  Building,  8th  and  South  Main  Streets,  Gore,  Oklahoma  74435. 
Send  comments  to  The  Honorable  Bill  Summers,  Mayor,  Town  of  Gore,  P.O.  Box  181,  Gore,  Oklahoma  74435. 


Texas 


Vemon  (City) 
Wilbarger  CounW. 


Pease  River  Tributary  1 


Pease  River  Tributary  2 


Approximately   100  feet  downstream  of 

Harrison  Street, 
Approximately   2,400   feet   upsteram   of 

Brewer  Street. 
Approximately   100  feet  downstream  of 
the  BN&SF  Railroad. 

Just  upstream  of  U.S.  Highway  287 

Maps  are  available  for  inspection  at  the  City  of  Vemon  City  Hall,  1725  Wilbarger  Street,  Vemon,  Texas. 

Send  comments  to  The  Honorable  Kelly  Couch,  Mayor,  City  of  Vemon,  1725  Wilbarger  Street,  Vemon,  Texas  76384. 

1  Mean  Sea  Level 


None 

+1,206 

None 

+1,231 

None 

+1,200 

None 

+1,219 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  November  27,  2000. 
Michael ).  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  00-30868  Filed  12-4-00;  8:45  am] 
BILUNG  CODE  67ie-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[I.D.  112700D] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries:  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

summary:  NMFS  announces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  has  made  a 
preliminary  determination  to  issue  EFPs 
that  would  allow  two  vessels  to  conduct 
fishing  operations  otherwise  restricted 
by  the  regulations  governing  the 
fisheries  of  the  Northeastern  United 
States.  The  Manomet  Center  for 
Conservation  Sciences  (Manomet) 
submitted  a  complete  application  for  the 
issuance  of  EFPs  to  two  commercial 
fishing  vessels,  which  warrants  further 
consideration.  The  EFPs  would  allow 
two  federally  permitted  groundfish 
vessels  to  conduct  composite  mesh 
selectivity  studies  with  small-mesh 
codend  covers  to  target  mixed 
groundfish  species-primarily  yellowtail 
floiuider,  winter  flounder  (blackback), 
summer  flounder  (fluke),  American 
plaice  (dab)  and  cod,  and  may  also 
allow  access  to  seasonal  area  closiu-es  in 
the  Gulf  of  Maine  (COM).  The  study  is 
intended  to  determine  the  selective 
efficiency  of  each  experimental  codend 
and  will  attempt  to  correlate  fish 
behavior  with  these  findings. 
Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  action  must  be 
received  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES)  on  or  before 
December  20,  2000. 


ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  EFP 
Proposal."  Comments  may  also  be  sent 
via  facsimile  (fax)  to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Van  Pelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  Manomet 
submitted  an  industry  cooperative 
proposal  on  November  6,  2000,  for  two 
EFPs  to  conduct  composite  codend 
mesh  selectivity  studies  to  address 
bycatch  and  discard  of  incidental  catch 
and  sub-legal  sized  fish  in  the  mixed- 
groimdfish  fisheries  of  the  Northeast. 
The  study  would  be  conducted  in  that 
portion  of  the  GOM/Georges  Bank 
Regulated  Mesh  Area  that  extends  east 
from  the  New  Hcunpshire  shoreline  at 
43°  N.  lat.  to  43°  N.  lat./70°  W.  long., 
then  following  the  70°  W.  long,  line 
south  to  the  42°  N.  lat.  line,  and  then 
extending  west  to  the  Cape  Cod 
shoreline. 

This  industry  collaborative  study 
involves  Manomet,  the  Massachusetts 
Division  of  Marine  Fisheries,  and  the 
Maine  Department  of  Marine  Resources 
as  co-principal  investigators,  and 
proposes  to  field  test  two  composite 
mesh  combinations  against  two 
industry-standard  codend  mesh  sizes  as 
follows:  (1)  Two  composite  codends 
made  of  6.5-inch  (16.51-cm)  square 
mesh  on  the  top  half,  one  with  6.5-inch 
(16.51-cm)  diamond  mesh  on  the  bottom 
half  and  the  other  with  6-inch  (15.24- 
cm)  diamond  mesh  on  the  bottom  half, 
and  (2)  Two  industry-standard  codends, 
one  made  entirely  of  6-inch  (15.24-cm) 
diamond  mesh  and  one  made  entirely  of 
6.5-inch  (16.51-cm)  square  mesh. 

The  purpose  of  tbe  study  is  to 
compare  the  length  frequencies  (size 
classes)  of  the  catch  retained  by  the  two 
industry-standard  codends  and  the  two 
composite  mesh  codend  combinations. 
To  accomplish  this,  1-7/8  inch  (4.78-cm) 
codends  will  be  used  to  cover  the  four 
test  codends  in  order  to  retain  for 
analysis  fish  that  pass  through  the 
larger-mesh  codends.  The  catch  data  for 
each  sample  (tow)  would  be  used  to 
prepare  species-specific  mesh 
selectivity  curves.  That  is,  the  research 
will  determine  the  size  of  each  fish 
species  retained  by  each  of  the  codends 
tested  versus  the  fish  that  are  excluded 
by  the  codends.  Data  would  be  pooled 
for  each  of  the  codends  tested  and  the 
selective  efficiency  of  each  codend  will 
be  determined  for  each  important  target 
species.  Manomet  will  also  conduct  a 
detailed  behavioral  analysis  to  ascertain 


the  presence/absence  of  species-specific 
behavioral  patterns  that  may  explain 
observed  differences  in  the  selective 
efficiency  of  the  experimental 
composite  codend  mesh. 

The  field  trials  would  take  place  over 
a  period  of  approximately  5  days,  vdth 
a  total  sample  size  of  40  tows.  The  40 
tows  will  consist  of  10  tows  for  each  of 
four  codend  mesh  sizes  (standard  and 
composite  mesh),  at  eight  tows  per  day. 
These  commercial  gear  trials  would 
operate  in  the  designated  study  area 
outside  the  Westem  GOM  Year  Round 
Closure  Area  beginning  in  December 
2000,  until  the  40  tows  are  obtained. 
However,  the  principal  investigator  may 
decide  that  access  to  the  GOM  seasonal 
closure  areas  is  necessary  to  catch  the 
desired  species  at  the  appropriate  time, 
in  order  to  achieve  the  optimal  sample. 
This  would  only  occiu  as  a  last  resort, 
in  the  event  that  the  required  species 
cannot  be  caught  outside  of  these  areas. 
Should  access  to  these  areas  be 
necessary,  the  GOM  seasonal  closures 
that  may  correspond  in  time  and 
location  with  the  proposed  study  are  as 
follows:  Rolling  Closure  Area  I  (March 
1-  March  31),  Rolling  Closure  Area  IT 
(April  1-  April  30),  Rolling  Closure  Area 
in  (May  1  -  May  31),  and  Rolling 
Closing  Area  VI  (February  1  -  February 
28). 

The  experimental  sampling  design 
(use  of  double  codend)  is  intended  to 
greatly  minimize  the  number  of  tows 
necessary'  to  yield  the  necessary  amount 
of  catch  information;  a  minimiun  of  10 
tows  (1  hour  in  length)  is  required  for 
satisfactory  selectivity  cur\'e  results. 
The  target  species  are  yellowtail 
flounder,  winter  flounder  (blackback), 
summer  flounder  (fluke),  American 
plaice  (dab)  and  cod.  The  main 
incidental  species  are  expected  to  be 
skates,  smooth  and  spiny  dogfish, 
sculpins.  sea  raven  and  sea  robin.  Any 
sub-legal  sized  fish  would  be  processed 
by  the  researcher  (e.g.,  measured)  and 
returned  immediately  to  the  water. 
During  the  experimental  trials, 
participating  vessels  would  be 
instructed  to  conduct  normal  fishing 
operations.  Therefore,  the  vessels  may 
only  retain  fish  for  commercial  sale  in 
the  amount  allowed  under  their 
respective  Federal  fishery  permits  and 
Days-at-Sea  allocations.  Catch  would  be 
sampled  on  each  trip  by  NMFS-certified 
observers  and  all  data,  including  the 
weight  and  length  of  all  fish  caught, 
would  be  entered  into  NMFS  logbooks 
and  submitted  to  the  Northeast  Fisheries 
Science  Center  upon  completion  of  a 
trip. 

Manomet  will  train  up  to  five 
commercial  fishers  as  sea  samplers  for    - 
use  during  the  course  of  this 
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experiment.  It  is  hoped  that  the  newly 
trained  sea  samplers  would  be  available 
to  support  other  programs  at  the 
completion  of  the  proposed  experiment. 

EFPs  would  be  issued  to  two 
participating  federally  permitted 
Northeast  multispecies  vessels  to 
exempt  them  from  the  gear  restrictions 
and,  if  necessary,  the  GOM  seasonal 
area  closures  of  the  Northeast 
Multispecies  Fishery  Management  Plan, 
found  at  50  CFR  part  648,  subpart  F. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  28,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  00-30820  Filed  12-4-00;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

[Docket  No.  001127331-0331-01;  I.D.  No. 
102600B] 

RIN  0648-AN69 

Magnuson-Stevens  Act  Provisions; 
Foreign  Fishing  and  Fisheries  of  the 
Northeastern  United  States;  Atlantic 
Mackerel.  Squid,  and  Butterfish 
Fisheries;  2001  Specifications  and 
Foreign  Fishing  Restrictions 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  2001  initial 

specifications;  request  for  comments. 

SUMIMARY:  NMFS  proposes  initial 
specifications  for  the  2001  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB).  Regulations  governing 
these  fisheries  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  and  to  provide  an  opportunity  for 
public  comment.  The  intent  of  this 
action  is  to  fulfill  this  requirement  and 


to  promote  the  development  and 
conservation  of  the  MSB  resources.  This 
action  also  proposes  an  inseason 
adjustment  procedure  for  the  2001 
mackerel  joint  venture  processing  (JVP) 
cumual  specifications  and  a  proposal  to 
allocate  the  domestic  annual  harvest 
(DAH)  for  Loligo  squid  into  quarterly 
periods. 

DATES:  Public  comments  must  be 
received  no  later  than  5  p.m.,  eastern 
standard  time,  on  January  4,  2001. 
ADDRESSES:  Comments  on  the  proposed 
specifications  should  be  sent  to:  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930- 
2298.  Please  mark  the  envelope, 
"Comments-2001  MSB  Specifications." 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  978-281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  supporting  documents  used 
by  the  Mid-Atlantic  Fishery 
Management  Council,  including  the 
Environmented  Assessment  and 
Regulatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
are  available  from:  Daniel  Furlong, 
Executive  Director.  Mid- Atlantic 
Fishery  Management  Coimcil,  Room 
2115,  Federal  Building.  300  South  New 
Street,  Dover.  DE  19904-6790. 

Send  comments  on  any  ambiguity  or 
unnecessary  complexity  arising  from  the 
language  used  in  this  proposed  rule  to 
Patricia  A.  Kurkul.  Regional 
Administrator. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst 
(978)281-9273,  fax  978-281-9135,  e-mail 
paul.h.jones@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP),  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  appear  at  50  CFR  part  648. 
subpart  B.  Regulations  governing  foreign 
fishing  appear  at  50  CFR  part  600. 
subpart  F.  These  regulations,  at  §§ 


600.516(c)  and  648.21.  require  that 
NMFS,  based  on  the  maximum 
optimum  yield  (Max  OY)  of  each  fishery 
as  established  by  the  regulations, 
annually  publish  a  proposed  rule 
specifying  the  initial  amounts  of  the 
initial  optimum  yield  (10 Y),  as  well  as 
the  amounts  for  allowable  biological 
catch  (ABC),  DAH,  domestic  annual 
processing  (DAP),  JVP,  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  affected  species 
managed  under  the  FMP.  The 
regulations  also  specify  that  there  will 
be  no  JVP  or  TALFF  specified  for  Loligo, 
Illex,  or  butterfish,  except  that  a 
butterfish  bycatch  TALFF  will  be 
specified  if  TALFF  is  specified  for 
Atlantic  mackerel.  Procedures  for 
determining  the  initial  annual  amounts 
are  foimd  in  §  648.21. 

In  addition  to  the  annual 
specifications  for  each  of  the  four 
species  managed  under  the  FMP,  the 
Council  recommended  that,  for  several 
species  managed  by  the  Council,  2 
percent  of  the  2001  total  allowable 
landings  (TAL)  for  each  of  these  species 
be  set  aside  for  data  collection  purposes. 
Because  no  TAL  is  specified  for  Atlantic 
mackerel,  squid,  and  butterfish,  TAL  is 
considered  equivalent  to  lOY.  The 
deduction  would  occur  no  later  than 
December  31,  2000,  upon  notification  to 
the  Northeast  Regional  Administrator 
that  the  Council,  in  consultation  with 
the  Atlantic  States  Marine  Fisheries 
Commission,  has  approved  a  specific 
data  collection  project  that  would  use 
the  set-aside  allocation.  If  a  project  is 
not  approved  before  December  31,  2000, 
then  a  set-aside  deduction  from  the  TAL 
would  not  occur.  However,  the  set-aside 
recommendation  cannot  become 
effective  until  the  Council  adopts  a 
framework  measure,  which  in  turn,  is 
approved  by  NMFS,  to  establish  the 
regulatory  underpinnings  of  the  process 
to  allocate  the  set-aside. 

Table  1  contains  the  proposed  initial 
specifications  for  the  2001  Atlantic 
mackerel,  Loligo  and  Illex  squids,  and 
butterfish  fisheries. 


Table  1.  Proposed  Initial  Annual  Specifications,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
Butterfish  for  the  Fishing  Year  January  1  through  December  31,  2001. 


Specifications 

Squid 

Atlantic 
Mackerel 

Butterfish 

Loligo 

Illex 

MaxOY 

26,000 

24,000 

n/a^ 

16,000 

ABC 

17.000 

24,000 

347,000 

7.200 

lOY 

17,0006 

24,0006 

88,00026 

5,900> 

DAH 

17,000 

24,000 

85,0003 

5.897 

DAP 

17.000 

24.000 

50,000 

5.897 

JVP 

0 

0 

20,000* 

0 

Table  1.  Proposed  Initial  Annual  Specifications,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
Butterfish  for  the  Fishing  Year  January  1  through  December  31,  2001  .—Continued 


Specifications 


TALFF 


Squid 


Loligo 


Illex 


Atlantic 
Mackerel 


Butterfisfi 


3,000 


3s 


^  Not  applicable. 

2  OY  may  be  increased  during  the  year,  but  the  total  ABC  will  not  exceed  347,000  mt 

3  Includes  15,000  mt  of  Atlantic  mackerel  recreational  allocation. 
"  JVP  may  be  increased  up  to  30,000  mt  at  discretion  of  RA. 

s  Bycatch  TALFF  specified  at  §  648.21  (b)(3)(ii). 

6  If  a  2  percent  research  set-aside  is  deducted,  the  total  lOY  would  be  as  follows  Atlantic  mackerel 
23,520  mt,  and  butterfish  -  5,782  mt. 


86,240  mt,  Loligo  -  16,660  mt.  Illex  - 


2001  Proposed  Specifications 

Atlantic  Mackerel 

Overfishing  for  Atlantic  mackerel  is 
defined  by  the  FMP  to  occur  when  the 
catch  associated  with  a  threshold 
fishing  mortality  rate  (F)  of  FMSY  (the 
F  that  produces  MSY  (maximum 
sustainable  yield))  is  exceeded.  When 
spawning  stock  biomass  (SSB)  is  greater 
than  890,000  mt,  the  overfishing  limit  is 
FMSY  (0.45),  and  the  target  F  is  0.25.  To 
avoid  low  levels  of  recruitment,  the 
FMP  adopted  a  control  rule  whereby  the 
threshold  F  decreases  linearly  from  0.45 
at  890,000jnt  SSB  to  zero  at  225,000  mt 
SSB  (1/4  of  the  biomass  level  that  would 
produce  MSY  on  a  continuing  basis 
(Bmsy)).  and  the  target  F  decreases 
linearly  from  0.25  at  890,000  mt  SSB  to 
zero  at  450,000  mt  SSB  (1/2  Bmsy). 
Annual  quotas  are  specified  that 
correspond  to  the  target  F  resulting  from 
this  control  rule. 

Since  SSB  is  currently  above  890,000 
mt,  the  target  F  for  2001  is  0.25.  The 
yield  associated  with  that  target  F  at  the 
estimated  stock  size  is  369,000  mt.  The 
ABC  recommendation  of  347,000  mt 
represents  the  F=0.25  yield  estimate  of 
369,000  mt,  minus  the  estimated 
Canadian  catch  of  22,000  mt.  The 
proposed  lOY  for  the  2001  Atlantic 
mackerel  fishery  is  88,000  mt,  which  is 
equal  to  the  proposed  DAH  plus  TALFF. 
The  specification  for  DAH  is  computed 
by  calculating  the  estimated  recreational 
catch,  the  proposed  DAP  and  JVP.  The 
recreational  catch  component  of  DAH  is 
estimated  to  be  15,000  mt.  DAP  and  JVP 
components  of  DAH  have  historically 
been  estimated  using  the  Council's 
annual  processor  survey,  which  is 
intended  to  obtain  estimates  of 
processing  capacity  in  the  domestic  and 
joint  venture  (JV)  fisheries.  However,  for 
the  years  1994  through  2001,  response 
to  this  voluntary  survey  was  low  and 
did  not  contain  projections  from  some 
large  processors.  The  Council  still 
believes,  based  on  the  best  data 
available,  that  the  capacity  of  the 
domestic  fleet  to  harvest  mackerel 


greatly  exceeds  the  domestic  processors 
capacity  to  process  mackerel. 
Additionally,  the  Council  generally 
agreed  that  JVs  have  had  a  positive 
impact  on  the  development  of  the  U.S. 
Atlantic  mackerel  fishery.  This  assertion 
led  to  the  Council  recommendation  that 
JVP  be  set  at  20,000  mt  in  2001  (10,000 
mt  more  than  1999  and  2000;  5,000  mt 
more  than  in  1998;  and  5,000  mt  less 
than  in  1997). 

The  Council  has  recommended,  and 
NMFS  proposes,  a  specification  of 
20,000  mt  of  JVP  for  the  2001  fishery, 
with  a  possible  increase  to  30,000  mt 
later  in  the  year.  If  additional 
applications  for  JVP  are  received,  NMFS 
could  increase  this  allocation  to  30,000 
mt  by  publishing  notification  in  the 
Federal  Register.  The  Council  also 
recommended,  and  NMFS  proposes,  a 
DAP  of  50,000  mt,  yielding  a  DAH  of 
85,000  mt,  which  includes  the  15,000- 
mt  recreational  catch  component. 

A  TALFF  of  3,000  mt  is  recommended 
by  the  Council  and  proposed  by  NMFS 
for  the  2001  AUantic  mackerel  fishery. 
Several  foreign  nations  have  expressed 
their  interest  in  JVP,  with  two 
applications  afready  submitted  by 
Lithuania  and  the  Russian  Federation. 
TALFF,  which  is  foreign  fishing,  rather 
than  just  processing  by  foreign  vessels, 
would  be  authorized  only  if  U.S.  vessels 
are  imable  to  deliver  product  to  foreign 
JV  catcher/processor  vessels  for  a  period 
of  time  due  to  events  such  as  bad 
weather.  The  Coimcil's  intent  is  to 
encourage  JV  fisheries  by  allowing 
TALFF  in  special  circimistances. 

As  authorized  by  §§  600.501  and 
600.520(b)(2)(ii).  the  Council  also 
recommended,  and  NMFS  proposes, 
that  several  special  conditions  be 
imposed  on  the  2001  Atlantic  mackerel 
fishery,  as  follows:  (1)  JVs  would  be 
allowed  south  of  37°  30'  N.  lat.,  but  river 
herring  bycatch  may  not  exceed  0.25 
percent  of  the  over-the-side  transfers  of 
Atlantic  mackerel;  (2)  directed  foreign 
fishing  for  Atlantic  mackerel  would  be 
prohibited  south  of  37°  30'  N.  lat.,  north 
of  37°  30'  N.  lat.,  directed  foreign  fishing 


for  Atlantic  mackerel  would  be 
prohibited  landward  of  a  line  20 
nautical  miles  from  shore  and  no 
bycatch  TALFF  of  river  herring  is 
specified;  (3)  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator)  should  ensure  that 
impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 
AUantic  mackerel  fishery;  (4)  the 
mackerel  optimum  yield  (OY)  may  be 
increased  during  the  year,  but  the  total 
should  not  exceed  347,000  mt;  (5) 
applications  from  a  particular  nation  for 
a  Atlantic  mackerel  JV  or  TALFF 
allocation  for  2001  may  be  based  on  an 
evaluation  by  the  Regional 
Administrator  of  that  nation's 
performances  relative  to  purchase 
obligations  for  previous  years:  (6)  no 
purchase  ratios  woiUd  be  specified; 
upon  approval  of  an  application  for 
TALFF,  50  percent  of  the  foreign 
nation's  TALFF  allotment  would  be 
released;  additional  TALFF  would  be 
released  only  when  the  foreign 
participant  has  purchased  25  percent  of 
the  JVP  allotment  to  that  nation;  (7) 
foreign  fishing  vessels  (FFV)  would  be 
required  to  purchase  JVP-caught  fish 
from  contracted  U.S.  vessels;  if  a  FFV 
were  engaged  in  directed  fishing  and  is 
approached  by  a  contracted  U.S.  vessel, 
the  FFV  would  be  required  to  cease 
directed  fishing  and  take  the  transfer 
from  the  U.S.  vessel  as  soon  as 
practicable;  (8)  no  in-season  adjustment 
in  TALFF  (i.e.,  TALFF  not  to  exceed 
3,000  mt)  would  be  authorized,  unless 
the  Regional  Administrator,  with 
concurrence  of  the  Council,  determined 
that  it  is  appropriate  to  increase  lOY  to 
.provide  additional  TALFF.  but  the 
TALFF  should  not  exceed  a  cap  of  5,000 
mt;  an  (9)  directed  foreign  fishing  for 
AUantic  mackerel  would  be  limited  to 
the  use  of  mid-water  trawl  gear. 

Atlantic  Squids 

Loligo 

The  FMP  defines  overfishing  for 
Loligo  as  occurring  when  the  catch 
associated  with  a  threshold  of  the 
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fishing  mortality  that  produces  the 
maximum  sustainable  level  of  yield  per 
recruit  (Fmax)  is  exceeded  (Fmax  is  a 
proxy  for  FMSY).  When  an  estimate  of 
Fmsy  becomes  available,  it  will  replace 
the  current  overfishing  proxy  Fmax- 
Max  OY  is  specified  as  the  catch 
associated  with  a  Fmax.  In  addition,  the 
biomass  target  is  specified  as  3msy. 

The  most  recent  stock  assessment  for 
Loligo  (the  29th  Northeast  Regional 
Stock  Assessment  Workshop,  August 
1999  (SAW-29))  concluded  that  the 
stock  is  approaching  an  overfished 
condition  and  that  overfishing  is 
occurring.  More  recently,  NMFS'  Report 
to  Congress:  Status  of  Fisheries  of  the 
United  States  (October  1999) 
determined  that  the  Loligo  stock  is 
overfished. 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requires  the  Council  to  take  remedial 
action  to  rebuild  an  overfished  stock  to 
a  level  that  will  produce  Bmsy-  The 
control  rule  in  the  FMP  specifies  that 
the  target  F  must  be  reduced  to  zero  if 
biomass  falls  below  50  percent  of  Bmsy- 
The  target  F  increases  linearly  to  75 
percent  of  Fmsy  as  biomass  increases  to 
Bmsy-  However,  projections  made  in 
SAW-29  indicate  that  the  Loligo  control 
rule  appears  to  be  overly  conservative. 
The  projections  from  SAW  29  indicated 
that  the  Loligo  biomass  could  be  rebuilt 
to  levels  approximating  Bmsy  in  three 
years  if  fishing  mortality  was  reduced  to 
the  target  mortality  rate  specified  in 
Amendment  8  of  75  percent  of  Fmsy. 
The  yield  associated  with  this  fishing 
mortality  rate  (75  percent  of  Fmsy)  in 
2000,  assuming  status  quo  F  in  1999, 
was  estimated  to  be  11,732  mt  in  SAW 
29.  The  ciurent  regulations  still  specify 
Max  OY  as  the  yield  associated  Fmax.  or 
26,000  mt.  In  determining  the 
specification  of  ABC  for  the  year  2000, 
the  Council  considered  advice  offered 
by  SAW  29  which  indicated  that  the 
control  rule  adopted  in  Amendment  8 
was  too  conservative.  Model  projections 
presented  in  the  most  recent  assessment 
demonstrated  that  the  stock  could  be 
rebuilt  in  a  relatively  short  period  of 
time,  even  at  fishing  mortality  rates 
approaching  Fmsy.  Based  on  the  SAW 
29  projections,  the  Council  chose  to 
specify  ABC  as  the  yield  associated  with 
90  percent  Fmsy  or  13,000  mt  in  2000. 

The  most  recent  survey  data  for  Loligo 
squid  indicate  that  abundance  of  this 
species  has  increased  significantly  since 
the  most  recent  assessment  was 
conducted  (i.e..  SAW-29).  Estimates  of 
biomass  based  on  NMFS'  Northeast 
Fisheries  Science  Center  (NEFSC)  fall 
1999  and  spring  2000  survey  indices  for 
Loligo  indicate  that  the  stock  is 
ciirrently  at  or  near  Bmsy.  In  fact,  the 


1999  fall  survey  index  was  the  sixth 
highest  value  observed  in  the  time  series 
since  1967  and  the  second  highest  since 
1987.  The  2000  spring  survey  index  for 
Loligo  was  the  tenth  highest  in  the  time 
series  since  1968  and  the  fifth  highest 
since  1987.  Based  on  the  assumption 
that  the  stock  will  be  at  or  near  Bmsy  in 
2001,  the  Council  recommended  that 
the  2001  quota  be  specified  as  the  yield 
associated  with  75  percent  of  Fmsy-  The 
yield  associated  with  75  percent  of  Fmsy 
at  Bmsy  is  17,000  mt,  based  on 
projections  in  SAW-29.  The 
establishment  of  quarterly  allocation 
periods  spreads  F  out  over  the  fishing 
year  and  is  expected  to  protect 
spawners.  The  current  regulations  still 
specify  Max  OY  as  the  yield  associated 
with  Fmax,  or  26,000  mt. 

Thus,  the  proposed  Max  OY  for  Loligo 
is  26,000  mt  and  the  recommended  ABC 
for  the  2001  fishery  is  17,000  mt.  NMFS 
issued  a  notification  in  the  Federal 
Register  on  October  10,  2000  (65  FR 
60118),  announcing  an  inseason  action 
to  adjust  the  2000  annual  specifications 
for  Loligo  squid,  including  ABC,  lOY, 
DAH  and  DAP,  from  13,000  mt  to 
15,000  mt.  Therefore,  the  2001  annual 
specifications  represent  an  increase  of 
2,000  mt  from  the  2000  ABC  of  15,000 
mt.  This  ABC  is  based  on  the  NEFSC  fall 
1999  and  spring  2000  survey  indices  for 
Loligo  and  is  determined  to  be  a  level 
that  would  allow  the  Loligo  stock  to 
rebuild  to  levels  at  or  near  BMSY  within 
3  to  5  years. 

Distribution  of  Annual  Loligo  Quota 
into  Four  Quarters 

The  Council  recommended,  and 
NMFS  proposes,  an  lOY  of  17,000  mt  for 
Loligo  squid,  which  is  equal  to  ABC. 
Management  advice  from  SAW-29  made 
special  note  of  the  fact  that  yield  from 
this  fishery  should  be  distributed 
throughout  the  fishing  year.  Given  that 
the  ciurent  permitted  fleet  historically 
has  demonstrated  the  ability  to  land 
Loligo  in  excess  of  the  quota  specified 
for  2001,  the  Council  recommends,  and 
NMFS  proposes,  that  the  annual  quota 
be  subdivided  into  quarterly  periods. 
The  quota  would  be  allocated  to  each 
period  based  on  the  proportion  of 
landings  occurring  in  each  4-month 
period  from  1994-1998.  The  directed 
fishery  would  be  closed  in  Quarters  I-III 
when  80  percent  of  that  period's 
allocation  is  harvested,  with  vessels 
restricted  to  a  2,500-lb  (1,134-kg)  Loligo 
trip  limit  until  the  end  of  the  respective 
quarter.  Additionally,  when  95  percent 
of  the  total  annual  DAH  has  been 
harvested,  the  trip  limit  would  be 
reduced  to  2,500  lb  (1.134  kg)  of  Loligo 
for  the  remainder  of  the  year.  When  the 
2,500-lb  (1,134-kg)  trip  limit  has  been 


triggered,  vessels  will  be  prohibited 
from  possessing  or  landing  more  than 
2,500  lb  in  a  single  calendar  day.  Any 
quota  overages  in  Quarter  I  would  be 
deducted  from  the  allocation  in  Quarter 
III,  and  any  overage  in  Quarter  II  would 
be  deducted  from  the  allocation  in 
Quarter  IV.  The  quota  allocation  is 
shown  in  Table  2. 

Table  2.  Loligo  Quarterly 
Allocations. 


Quarter 

Percent 

Metric  Tons 

1  (Jan- 

Mar) 

33.23 

5,649 

II  (Apr- 

Jun) 

17.61 

2,994 

III  (Jul- 

Sep) 

17.3 

2,941 

IV(Oct- 

Dec) 

31.86 

5,416 

Total 

100.00 

17,000 

In  Amendment  5  to  the  FMP,  the 
Coiuicil  concluded  that  U.S.  vessels 
have  the  capacity  to,  and  will  harvest 
the  OY  on  an  annual  basis,  so  DAH 
equals  OY.  The  Council  also  concluded 
that  U.S.  fish  processors,  on  an  annual 
basis,  can  process  that  portion  of  the  OY 
that  will  be  harvested  by  U.S. 
commercial  fishing  vessels,  so  DAP 
equals  DAH,  and  )VP  is  zero.  Since  U.S. 
fishing  vessels  have  the  capacity  to 
harvest,  and  are  expected  to  attempt  to 
harvest,  the  entire  OY,  there  is  no 
portion  of  the  OY  that  can  be  made 
available  for  foreign  fishing,  making 
TALFF  zero.  These  determinations  were 
made  in  Amendment  5  to  the  FMP.  The 
proposed  VEilues  of  lOY,  DAH,  and  DAP 
are  17,000  mt  for  the  2001  Loligo 
fishery,  and  represent  an  increase  of 
2,000  mt  from  the  final  2000  Loligo  lOY/ 
DAH/DAP  specifications  (NMFS  issued 
a  notification  in  the  Federal  Register  on 
October  10,  2000  (65  FR  60118), 
announcing  an  inseason  action  to  adjust 
the  2000  annual  specifications  for  Loligo 
squid,  including  ABC,  lOY,  DAH  and 
DAP,  from  13,000  mt  to  15,000  mt). 

Illex 

The  approved  overfishing  definition 
for  Illex  states  that  overfishing  for  Illex 
occurs  when  the  catch  associated  with 
a  threshold  fishing  mortality  rate  of 
Fmsy  is  exceeded.  Maximum  OY  is  to  be 
specified  as  the  catch  associated  with  a 
fishing  mortality  rate  of  Fmsy-  hi 
addition,  the  biomass  target  is  specified 
as  Bmsy-  The  minimum  biomass 
threshold  is  specified  as  la  Bmsy- 

The  most  recent  assessment  of  the 
Illex  stock  (SAW-29)  concluded  that  the 
stock  is  not  overfished  and  that 
overfishing  is  not  occurring.  The 
previous  assessment,  the  21st  Northeast 


Regional  Stock  Assessment  (1996),  had 
concluded  that  the  U.S.  Illex  stock  is 
fully  exploited.  Due  to  a  lack  of 
adequate  data,  the  estimate  of  yield  at  F 
MSY  was  not  updated  in  SAW-29. 
However,  an  upper  bound  on  annual  F 
was  computed  for  the  U.S.  Exclusive 
Economic  Zone  portion  of  the  stock, 
based  on  a  model  that  incorporated 
weekly  landings  and  relative  fishing 
effort  and  mean  squid  weights  during 
1994-1998.  These  estimates  of  F  were 
well  below  the  biological  reference 
points.  Current  absolute  stock  size  is 
unknown  and  no  stock  projections  were 
done  in  SAW-29. 

Since  data  limitations  did  not  allow 
an  update  of  yield  estimates  at  the 
threshold  and  target  F  values,  the 
Council  recommended,  and  NMFS 
proposes,  that  the  specification  of  Max 
OY  and  ABC  be  specified  as  24,000  mt 
(the  yield  associated  with  F  msy).  Under 
this  option,  the  directed  fishery  for  Illex 
would  remain  open  until  95  percent  of 
the  ABC  is  taken  (22,800  mt).  Once  95 
percent  of  the  ABC  is  estimated  to  have 
been  taken,  the  directed  fishery  would 
be  closed  and  a  5,000-lb  (2,268-kg)  trip 
limit  would  remain  in  effect  for  the 
remainder  of  the  fishing  year.  Similar  to 
Loligo,  when  a  trip  limit  is  in  effect, 
vessels  are  prohibited  from  possessing 
or  landing  more  than  5,000  lb  (2.268  kg) 
in  a  single  calendar  day.  Amendment  5 
to  the  FMP  eliminated  the  possibility  of 
JVP  and  TALFF  for  the  Illex  fishery 
because  of  the  domestic  fishing 
industry's  ability  to  harvest  and  to 
process  the  OY  from  this  fishery. 

Butterfish 

The  FMP  set  OY  for  butterfish  at 
16,000  mt.  Based  on  the  most  ciurent 
stock  assessment,  the  Council 
recommends,  and  NMFS  proposes,  an 
ABC  of  7,200  mt  for  the  2001  fishery. 
This  represents  no  change  in  the 
specifications  since  1996.  Commercial 
landings  of  butterfish  have  been  low  at 
2,798  mt,  1,964  mt,  and  2,116  mt  for  the 
1997  through  1999  fisheries, 
respectively.  Lack  of  market  demand 
and  the  difficulty  in  locating  schools  of 
market-sized  fish  have  caused  severe 
reductions  in  the  supply  of  butterfish. 
Discard  data  from  the  offshore  Illex 
fishery  are  lacking  and  high  discard 
rates  could  be  reducing  potential  yield. 

The  Council  recommended,  and 
NMFS  proposes,  an  lOY  for  butterfish  of 
5,900  mt.  "The  lOY  is  composed  of  a 
DAH  of  5,897  mt  and  a  bycatch  TALFF 
that  is  equal  to  0.08  percent  of  the 
allocated  Atlantic  mackerel  TALFF. 
Amendment  5  eliminated  the  possibility 
of  JVP  or  TALFF  specifications  for 
butterfish  except  for  a  bycatch  TALFF 
specification  if  TALFF  is  specified  for 


Atlantic  mackerel.  Since  the  Council 
has  recommended  TALFF.  for  Atlantic 
mackerel,  TALFF  for  butterfish  is  3  mt. 
If  the  Regional  Administrator,  writh 
concurrence  of  the  Council,  determines 
that  it  is  appropriate  to  increase  the 
current  proposed  TALFF  of  3.000  mt  for 
Atlantic  mackerel  up  to  a  final  5,000  mt, 
then  TALFF  for  butterfish  would  be 
increased  from  3  mt  to  a  final  value  of 
4mt. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  prepared  an  IRFA  in 
section  5.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  summary  of  the  analysis  follows: 

The  JKFA  describes  the  action,  why  it 
is  being  considered,  and  the  legal  basis 
for  it.  These  are  the  same  as  appear  at 
the  begiiming  of  this  preamble  and  in 
the  SUMMARY  section  of  the  preamble 
and  are  not  repeated  here. 

The  IRFA  identifies  the  number  of 
potential  fishing  vessels  in  the  2001 
fisheries  as  443  vessels  fishing  for 
Loligo,  77  vessels  fishing  for  Illex,  443 
vessels  fishing  for  butterfish,  and  1,980 
vessels  fishing  for  Atlantic  mackerel. 
Many  vessels  participate  in  more  than 
one  of  these  fisheries;  therefore,  the 
numbers  are  not  additive.  The  proposed 
ABC  specifications  of  347,000  mt  and 
DAH  of  85,000  mt  for  Atlantic  mackerel, 
the  DAH  specifications  of  24.000  mt  for 
Illex  squid,  and  the  DAH  specifications 
of  5,900  mt  for  butterfish,  represent  no 
constraint  on  vessels  in  these  fisheries. 
The  proposed  specifications  have  not 
been  achieved  by  landings  for  these 
species  in  recent  years.  Absent  a 
constraint  on  the  fisheries,  no  impacts 
on  revenues  are  expected. 

If  the  2001  DAH  specification  of 
17,000  mt  for  Loligo  squid  is  not 
exceeded,  the  result  would  be  a 
decrease  in  catch  and  revenue  in  the 
Loligo  fishery  relative  to  the  1999 
landings  and  an  increase  from  the 
average  landings  from  1996-1999  (i.e..  if 
the  status  quo  were  maintained). 

The  first  alternative  action  for 
Atlantic  mackerel  would  be  to  set  the 
2001  specifications  at  the  same  level  as 
2000.  Although  it  was  rejected  as 
inconsistent  with  the  FMP  because  it 
would  not  meet  the  policy  objectives  of 
the  Council  relative  to  further 
development  of  the  US  domestic  harvest 
of  Atlantic  mackerel,  this  alternative 
would  place  no  constraints,  and 
consequently  no  revenue  impacts,  on 
the  fishery.  "The  second  alternative  for 
mackerel  was  to  set  ABC  at  the  long- 
term  potential  catch  (LTPC).  or  150,000 


mt.  This  alternative  was  found 
inconsistent  with  the  FMP  because  it 
would  not  allow  for  variations  and 
contingencies  in  the  status  of  the  stock. 
For  example,  the  current  adult  stock 
was  recendy  estimated  to  exceed  2.1 
million  mt.  The  specification  of  ABC  at 
LTTC  would  effectively  result  in  an 
exploitation  rate  of  only  about  6 
percent,  well  below  the  optimal  level  of 
exploitation.  The  level  of  foregone  yield 
under  this  alternative  was  considered 
unacceptable  and  would  not  impact  the 
lOY  specifications.  The  third  alternative 
considered  for  mackerel  included  the 
elimination  of  JVP,  which  would  lower 
the  specification  of  lOY  to  68,000  mt, 
also  far  in  excess  of  recent  landings. 
These  alternatives  would  not  constrain 
the  fishery  and  were  determined  to  have 
no  impact  on  revenues  of  participants  in 
this  fishery. 

For  Loligo,  one  alternative  that  was 
considered  was  to  set  the  ABC,  DAH, 
DAP,  and  lOY  at  13,000  mt.  This  was 
the  same  level  as  2000  until  an  inseason 
adjustment  increased  the  ABC,  DAH, 
DAP,  and  lOY  to  154)00  mt  (65  FR 
60118.  October  10,  2000).  Under  the 
scenario  of  a  13.000  mt  DAH;  if  that 
value  were  not  exceeded  in  2001.  121  of 
the  443  impacted  vessels  would 
experience  revenue  reductions  of  greater 
than  5  percent.  This  would  represent  a 
20.5-percent  reduction  in  1996-1999 
average  landings  of  16.348  mt.  The 
remaining  322  vessels  would  experience 
less  than  5-percent  reduction  in  revenue 
or  an  increase  in  revenue.  A  second 
alternative  would  set  ABC.  DAH.  DAP. 
and  lOY  at  11,700  mt.  This  would 
represent  a  28.4-percent  reduction  in 
1996-1999  average  landings.  Under  this 
scenario,  161  of  the  443  impacted 
vessels  would  experience  revenue 
reductions  of  greater  than  5-percent. 
The  remaining  282  vessels  would 
experience  less  than  a  5-percent 
reduction  in  revenue,  or  an  increase  in 
revenue. 

For  Illex,  the  first  alternative  that  sets 
Max  OY,  ABC,  lOY.  DAH,  and  DAP  of 
30,000  mt  and  the  second  alternative 
that  sets  Max  OY  at  24,000  mt  and  ABC, 
lOY,  DAH,  and  DAP  at  19,000  mt  far 
exceed  recent  landings  in  this  fishery. 
Therefore,  there  would  be  no 
constraints,  and,  thus,  no  revenue 
reductions,  associated  with  these 
specifications. 

For  butterfish,  the  Council  considered 
a  DAH,  OY,  and  Max  OY  of  16,000  mt 
and  a  DAH  and  OY  of  10,000  mt.  These 
specifications  would  not  constrain  or 
impact  the  industry;  however,  they 
would  lead  to  overiBshing  of  the  stock, 
and,  thus,  were  rejected  by  the  Council. 

This  rule  does  not  duplicate,  overlap, 
or  conflict  vdth  other  Federal  rules. 
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There  are  no  recordkeeping  or  reporting 
requirements  associated  with  this  rule. 

A  copy  of  the  IRFA  is  available  from 
the  Council  (see  ADDRESSES). 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
commimications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  proposed  rule.  Such 
comments  should  be  sent  to  Patricia  A. 
.Kurkul,  the  Regional  Administrator  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  28,  2000. 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.21,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  648.21     Procedures  for  determining  initial 
annual  amounts. 

***** 

(e)  Distribution  of  annual  Loligo  squid 
commercial  quota.  (1)  Beginning 
January  1,  2001,  a  commercial  quota 
will  be  allocated  annually  for  Loligo 
squid  into  quarterly  periods,  based  on 
the  following  percentages: 

Commercial  Quota 


Quarter 

Percent 

1  January- 

March 

33.23 

II  April- 

June 

17.61 

III  July- 

Sep- 

temtjer 

17.30 

IV  Octo- 

ber-De- 

cember 

31.86 

(2)  Beginning  January  1,  2001,  any 
overages  of  commercial  quota  landed 
from  Quarter  I  will  be  subtracted  from 
Quarter  III  and  any  overages  of 
commercial  quota  landed  from  Quarter 
n  will  be  subtracted  from  Quarter  IV. 
***** 

3.  In  §  648.22,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  648.22    Closure  of  ttie  fishery. 

(a)  General.  NMFS  shall  close  the 
directed  mackerel  fishery  in  the  EEZ 
when  U.S.  fishermen  have  harvested  80 
percent  of  the  DAH  of  that  fishery  if 
such  closure  is  necesscuy  to  prevent  the 
DAH  from  being  exceeded.  The  closure 
shall  remain  in  effect  for  the  remainder 
of  the  fishing  year,  with  incidental 
catches  allowed  as  specified  in 
paragraph  (c)  of  this  section,  until  the 
entire  DAH  is  attained.  When  the 
Regional  Administrator  projects  that 
DAH  will  be  attained  for  mackerel, 
NMFS  will  close  the  mackerel  fishery  in 
the  EEZ,  and  the  incidental  catches 
specified  for  mackerel  in  paragraph  (c) 
of  this  section  will  be  prohibited.  NMFS 
will  close  the  directed  fishery  in  the 
EEZ  for  Loligo  when  80  percent  is 
harvested  in  Quarters  I,  D  and  HI,  and 
when  95  percent  of  the  total  annual 
DAH  has  been  harvested.  The  closure  of 
the  directed  fishery  will  be  in  effect  for 
the  remainder  of  the  fishing  year,  with 
incidental  catches  allowed  as  specified 
in  paragraph  (c)  of  this  section.  NMFS 
will  close  the  directed  fishery  in  the 
EEZ  for  Illex  or  butterfish  when  95 
percent  of  the  DAH  has  been  harvested. 
The  closure  of  the  directed  fishery  vyill 
be  in  effect  for  the  remainder  of  the 
fishing  year,  with  incidental  catches 
allowed  as  specified  in  paragraph  (c)  of 
this  section. 
***** 

(FR  Doc.  00-30819  Filed  12-4-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Docket  No.  001 1 20327-0327-01 ;  I.D. 

091800H] 

RIN  0648-AO58 

American  Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  proposes  regulations  to 
modify  the  management  measures 
applicable  to  the  American  lobster 
fishery.  This  action  would  exempt  black 
sea  bass  fishers  who  concurrently  hold 
limited  access  lobster  and  limited  access 
black  sea  bass  permits  from  the  more 
restrictive  gear  requirements  in  the 
lobster  regulations  when  fishing  in 
Lobster  Management  Area  (LMA)  5  if 


they  elect  to  be  restricted  to  the  non-trap 
lobster  allowance  while  targeting  sea 
bass  in  LMA  5.  This  regulation  also 
clarifies  that  lobster  trap  regulations  do 
not  affect  trap  gear  requirements  for 
fishermen  who  do  not  possess  a  limited 
access  American  lobster  permit.  The 
intent  of  these  regulations  is  to  relieve 
restrictions  on  fishers  that  were 
unintended,  without  compromising 
lobster  conservation  goals. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  at  the  appropriate 
address  (see  ADDRESSES)  no  later  than  5 
p.m.,  eastern  standard  time,  on 
December  26,  2000. 

ADDRESSES:  Send  written  comments  on 
this  proposed  rule  to,  and  obtain  copies 
of  supporting  documents  that  also 
include  a  Draft  Environmental 
Assessment/Regulatory  Impact  Review 
(DEA/RIR)  from,  the  Director,  State, 
Federal  and  Constituent  Programs 
Office,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Comments  will 
not  be  accepted  if  submitted  via  e-mail  . 
or  Internet.  Comments  regarding  the 
collection  of  information  requirements 
contained  in  the  proposed  rule  should 
be  sent  to:  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (ATTN:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ross,  NMFS,  Northeast  Region, 
978-281-9234. 

SUPPLEMENTARY  INFORMATION:  NMFS 
proposes  regulations  to  modify  the 
Federal  lobster  conservation 
management  measures  issued  as  pari  of 
a  Federal/state  cooperative  management 
effort  under  the  authority  of  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA).  Section 
804(b)  of  ACFCMA  authorizes  NMFS  to 
issue  regulations  governing  fishing  in 
the  Exclusive  Economic  Zone  (EEZ)  that 
are  compatible  with  the  effective 
implementation  of  the  Atlantic  States 
Marine  Fisheries  Commission's 
American  Lobster  Interstate  Fishery 
Management  Plan  and  consistent  with 
the  national  standards  set  forth  in 
section  301  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

On  December  6,  1999,  NMFS,  in  an 
effort  to  end  overfishing  of  the 
American  lobster  resource,  published  a 
final  rule  (64  FR  68228)  creating  seven 
LMAs;  imposing  trap  limits  (800  traps/ 
vessel  in  LMA  5),  trap  tagging 
requirements,  and  a  maximum  trap  size; 
increasing  the  lobster  escape  vent  size; 
restricting  lobster  trap  fishers  to  their 
annually  selected  LMAs;  and 
establishing  a  harvest  limit  for  non-trap 
vessels.  A  Final  Environmental  Impact 


Statement/Regulatory  Impact  Review 
was  prepared  for  the  action  and  was 
published  on  May  28,  1999  (64  FR 
29025). 

The  lobster  management  program  uses 
a  gear  conservation  and  effort  limitation 
strategy  to  control  lobster  mortality. 
Fishing  effort  is  limited  by  limiting  the 
access  of  new  vessels  to  the  fishery  and 
the  number  and  size  of  traps  that  may 
be  fished  per  vessel.  To  enforce  these 
measures,  lobster  traps  must  be  tagged, 
and  the  tags  must  be  traceable  to  the 
owner  of  each  vessel.  A  minimum 
lobster  size  combined  with  a 
corresponding  escape  vent  opening  in 
traps  helps  control  mortality  on  juvenile 
lobsters.  A  maximum  trap  size  was 
imposed  to  preclude  possible  increases 
in  trap  efficiency.  These  measures  are 
applied  to  all  traps  designed  for,  and 
capable  of,  catching  lobster.  NMFS  does 
not  consider  traps  targeting  other 
species  and  fished  by  non-lobster  permit 
holders  to  be  "designed  for"  or  "capable 
of  catching  lobsters.  This  proposed 
rule  would  remove  the  present 
definition  of  trap  and  add  a  definition 
for  lobster  trap  to  in  essence  exclude 
those  traps  fished  by  vessels  not  eligible 
for  limited  access  lobster  permits  (non- 
eligible  vessels).  Non-eligible  vessels  are 
prohibited  from  retaining,  landing,  or 
possessing  American  lobster. 

The  black  sea  bass  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
Summer  Floimder,  Scup,  and  Black  Sea 
Bass  (FMP)  developed  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Mid- Atlantic  Council)  under  the 
Magnuson-Stevens  Act.  The  black  sea 
bass  fishery  was  added  to  the  FMP 
when  Amendment  9  was  approved  and 
implemented  in  1997  (61  FR  58461, 
November  15,  1996).  Amendment  9  to 
the  FMP  established  a  limited  access 
permit  system  for  the  entry  of  new 
vessels  to  the  fishery. 

Black  sea  bass  (Centropristis  striata) 
and  American  lobster  [Homarus 
americanus]  are  often  harvested  using 
similarly  configured  fish  traps  or  pots, 
although  black  sea  bass  traps  are  not 
usually  baited.  Black  sea  bass  fishermen 
prefer  to  use  as  many  as  1 ,500  traps/ 
vessel  but  are  now  restricted  by  the 
lobster  regulations  imder  50  CFR  part 
697  to  800  traps/vessel  when  fishing  in 
LMA  5.  Black  sea  bass  fishermen  also 
prefer  to  use  traps  with  smaller  escape 
vents  than  the  lobster  regulations  allow. 
In  the  Mid-Atlantic  where  the  two 
fisheries  overlap  considerably,  the  two 
management  strategies  come  into 
conflict.  Concerned  about  the  impacts 
on  commercial  fishing  enterprises  from 
differing  management  systems,  the  Mid- 
Atlantic  Council  and  the  ASMFC 
requested  that  NMFS  provide  an 


exemption  from  the  lobster  gear 
requirements  to  black  sea  bass  fishers 
when  fishing  in  LMA  5.  LMA  5.  which 
is  located  in  the  Mid-Atlantic  area,  has 
historically  represented  less  than  2 
percent  of  the  total  annual  lobster 
landings.  The  Mid-Atlantic  Council  and 
ASMFC  recommended  further  that  the 
non-trap  lobster  allowance  that  applies 
to  non-trap  lobster  fishers  be  applied  to 
exempted  black  sea  bass  fishers.  As  a 
result.  NMFS  prepared  a  DEA/RIR  and 
this  proposed  rule  to  address  this 
management  issue. 

This  action  would  allow  dual  permit 
status  vessels-vessels  having  limited 
access  ehgibility  in  the  black  sea  bass 
and  lobster  fisheries-  to  elect  to 
participate  in  a  program  that  exempts 
them  from  the  lobster  gear  restrictions 
while  targeting  black  sea  bass  in  LMA 
5  but  which  limits  them  to  the  non-trap 
lobster  allowance.  The  non-trap 
allowance  is  a  landing  limit  of  100 
lobsters  per  day  and  up  to  500  lobsters 
per  trip  for  trips  5  days  or  longer. 

To  participate  in  the  proposed 
exemption,  a  vessel  would  obtain  an 
"Area  5  Trap  Waiver"  category  permit 
through  the  normal  permitting  process. 
A  vessel  with  the  waiver  would  be 
limited  to  the  non-trap  allowance  and 
may  only  land  lobsters  in  greater 
numbers  by  formally  canceling  the 
"Area  5  Trap  Waiver"  permit  and 
switching  to  the  commercial  lobster 
category,  again  through  the  normal 
Federal  permitting  process. 
Cancellations  of  the  "Area  5  Trap 
Waiver"  permit  would  be  treated 
administratively  as  a  lobster  permit 
category  change  and  would  not  result  in 
the  loss  of  limited  access  eligibility  in 
either  the  lobster  or  the  black  sea  bass 
fisheries.  Vessels  would  be  required  to 
comply  with  the  regulations  that  are 
appropriate  for  the  target  fishery  and 
with  the  category  of  permits  presently 
issued. 

The  creation  of  this  new  permit 
category  addresses  a  common  problem 
in  managing  overlapping  or  mixed 
fisheries.  Ideally,  conservation 
restrictions  should  be  tailored  as  closely 
as  possible  to  the  target  fishery;  for 
instance,  lobster  fishers  would  be 
required  to  comply  with  the  lobster  gear 
restrictions  and  black  sea  bass  fishers 
with  sea  bass  restrictions.  In  mixed 
fisheries,  tailoring  becomes  more 
difficult  because  the  least  restricted 
fishery  can  be  used  as  a  loophole  for  the 
other;  in  this  case,  black  sea  bass  traps 
can  become  a  loophole  in  the  lobster 
conservation  program.  This  proposed 
rule  isolates  and  prohibits  the 
problematic  trips,  namely,  those  that 
would  target  lobster  with  black  sea  bass 
traps.  Only  incidental  amoimts  of 


lobster  could  be  retained  frtim  such 
trips. 

NMFS  has  prepared  a  DEA/RIR  that 
discusses  the  impacts  of  this  proposed 
rule  as  well  as  the  impacts  of  the 
reasonable  alternatives.  Because  access 
to  both  the  lobster  and  black  sea  bass 
fisheries  is  closed  to  new  entrants,  the 
imiverse  of  vessels  that  may  be  affected 
by  this  rule  is  estimated  as  the  niunber 
of  vessels  from  states  bordering  LMA  5 
that  are  currently  eligible  to  fish  in  both 
fisheries,  or  204  vessels.  Fewer  vessels 
actually  land  both  species  in  1  year  or 
have  selected  LMA  5  to  fish  in. 

The  impacts  on  the  lobster  resource, 
essential  fish  habitat,  or  protected 
resources  from  the  exemption  are 
expected  to  be  neutral,  while  a  positive 
economic  benefit  should  accrue  to  some 
fishers.  The  exemption  provides  an 
opportunity  for  dual  permit  status 
vessel  OMOiers  to  maintain  thefr  limited 
access  eligibility  in  the  fisheries  in 
which  they  have  historically 
participated.  Although  there  is  an 
additional  administrative  burden 
imposed  on  NMFS  and  on  those  opting 
for  this  exemption,  NMFS  believes  this 
is  an  important  and  necessary  trade-off 
for  enforceability  and  conservation 
effectiveness. 

This  alternative  preserves  the  ability 
to  fish  in  both  fisheries  in  a  single  year 
under  rules  appropriate  to  the  fisher's 
preferred  target  and  without  the  loss  of 
limited  access  status  in  either  fishery. 
Detection  of  violations  is  simplified 
through  the  permit  mechanism  because 
an  agent  would  need  only  to  compare 
the  observed  landings  with  the  rules 
associated  with  the  permit. 

Environmental  benefits  to  marine 
habitat,  mammals,  and  other  protected 
species  are  generally  considered  to 
increase  as  the  amount  of  gear  in  the 
water  decreases.  A  change  in  the 
number  of  traps  deployed  as  a  result  of 
this  or  of  any  alternative  would  depend 
on  whether  dual  status  vessels 
previously  used  separate  traps  for  the 
lobster  and  black  sea  bass  fisheries  and 
on  the  individual  decisions  made  by  the 
affected  fishers  in  reaction  to  the 
measures  imposed,  ff  a  lobster/black  sea 
bass  vessel  historically  fished  a  separate 
set  of  traps  for  each  fishery,  the 
preferred  alternative  would  potentially 
restore  this  dual  ability,  but  would  not 
allow  simultaneous  fishing  of  both  types 
of  traps.  While  data  is  not  available  on 
the  number  of  dual  status  vessels  fishing 
separate  traps  for  each  fishery, 
environmental  impacts  are  expected  to 
be  neutral. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  ACFCMA. 
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Paragraphs  (A)  and  (B)  of  section 
804(b)(1)  of  the  ACFCMA  authorize  the 
Secretary  of  Conunerce  (Secretary)  to 
issue  regulations  in  the  EEZ  that  are 
compatible  with  the  effective 
implementation  of  a  coastal  fishery 
management  plan  and  consistent  with 
the  national  standards  set  forth  in 
section  301  of  the  Magnuson-Stevens 
Act.  This  authority  has  been  delegated 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  The  AA  has 
preliminarily  determined  that  these 
actions  are  consistent  with  the  national 
standards  of  the  Magnuson-Stevens  Act. 
The  AA,  before  making  the  final 
determinations,  will  take  into  account 
the  data,  views,  and  comments  received 
diu-ing  the  comment  period. 

An  updated  Biological  Opinion  under 
section  7  of  the  Endangered  Species  Act 
(ESA)  was  issued  for  the  American 
Lobster  fishery  on  December  17,  1998.  A 
formal  consultation  concluded  that  the 
continued  operation  of  the  American 
lobster  fishery  operating  imder  new 
measures  implemented  to  reduce 
entanglements,  "may  affect  but  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  northern  right  whale, 
hiunpback  whale,  fin  whale,  blue  whale, 
sperm  whale,  sei  whale,  leatherback  sea 
turtle,  and  loggerhead  sea  turtle  and  is 
not  likely  to  destroy  or  adversely  modify 
critical  habitat  that  has  been  designated 
for  the  northern  right  whale." 

As  a  result  of  entanglement  events  in 
1999,  including  one  mortality  of  a  right 
whale,  NMFS  is  ciurently  revising  the 
Atlantic  Large  Whale  Take  Reduction 
Plan  (ALWTRP)  to  determine  what 
changes  or  additional  measures  are 
necessary  to  meet  the  plan  objectives. 
NMFS  has  re-initiated  consultation  on 
the  lobster  fishery  to  determine  whether 
the  revised  ALWTRP  will  be  an 
acceptable  reasonable  and  prudent 
alternative  to  remove  the  likelihood  of 
jeopardy  to  right  whales  caused  by  the 
lobster  fishery. 

As  a  result  of  the  proposed  measures, 
traps  targeting  black  sea  bass  in  the 
waters  of  LMA  5  could  potentially 
increase  to  levels  in  place  prior  to  the 
imposition  of  lobster  trap  limits. 
However,  there  have  been  no  observed 
takes  of  ESA  or  Marine  Mammal 
Protection  Act  listed  species  in  the 
black  sea  bass  trap  fishery,  and  these 
measiu'es  are  expected  to  affect  only  a 
small  number  of  fishers.  Therefore,  this 
proposal  would  not  change  the  basis  of 
the  Biological  Opinion  made  on 
December  17,  1998,  or  affect  any 
ongoing  consultation  for  this  fishery 
under  section  7  of  the  ESA. 

The  proposed  measures  for  a  LMA  5 
Black  Sea  Bass  Trap  Waiver  fall  within 
the  scope  of  consultations  on  previous 


American  lobster  and  Black  Sea  Bass 
FMP  actions.  Given  the  number  of 
vessels  affected  by  these  proposed 
measures,  the  limited  presence  of 
protected  species  most  susceptible  to 
trap  gear  (i.e.,  right  whales,  humpback 
whales)  in  the  area,  emd  the  application 
of  ALWTRP  measures  to  black  sea  bass 
trap  fishers,  none  of  the  proposed 
measures  is  expected  to  result  in  the 
addition  of  adverse  impacts  that  would 
change  the  basis  for  the  determinations 
in  those  consultations.  Should  activities 
imder  this  action  change  or  new 
information  become  available  that 
changes  the  basis  for  this  determination, 
consultation  will  be  re-initiated. 

NMFS  has  prepared  a  DEA/RIR, 
supplemented  by  the  preamble  to  this 
proposed  rule  that  describes  the  impact 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities.  A  copy  of  this 
anedysis  is  available  from  NMFS  (see 
ADDRESSES).  All  participants  in  the 
lobster  and  black  sea  bass  fisheries  are 
considered  to  be  small  entities. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the 
analysis  in  the  DEA/RIR,  which  takes 
into  account  the  applicable  criteria 
established  by  the  agency  for 
determining  whether  economic  impacts 
on  small  entities  are  "significant"  under 
the  Regulatory  Flexibility  Act.  The 
factual  basis  for  the  certification  is  as 
follows: 

NMFS  found  no  significant  impact  on 
small  entities  because  the  proposed  rule 
would  relieve  a  restriction  on  black  sea 
bass  fishers  who  concurrently  hold 
limited  access  lobster  and  limited  access 
black  sea  bass  permits  and  are  thus 
subject  to  the  more  restrictive  gear 
requirements  in  the  lobster  regulations. 
The  intent  of  these  regulations  is  to 
relieve  unintended  restrictions  without 
compromising  lobster  conservation 
goals.  Participating  vessels  in  the  LMA 
5  trap  waiver  program  would  be  exempt 
from  the  800  lobster  traps  per  vessel 
limit  and  the  trap  tagging  requirements, 
the  maximum  trap  size  requirement, 
and  the  increased  lobster  escape  vent 
size  requirement.  Because  of  not  being 
subject  to  the  smaller  vent  size 
requirement,  they  would  be  able  to 
harvest  black  sea  bass  and  because  of 
not  being  subject  to  the  800  traps/vessel 
limitation  some  may  even  catch  a 
greater  number  of  lobsters.  Participating 
vessels  would  be  allowed  to  land  the 
non-trap  allowance  of  lobster  (100 
lobsters  per  day  and  up  to  500  lobsters 


per  trip  for  trips  of  over  5  days).  In 
addition,  to  the  extent  that  a  black  sea 
bass  vessel  is  relieved  from  the  lobster 
gear  restrictions,  compliance  costs 
reductions  of  up  to  $1180  per  inshore 
vessel  may  be  experienced.  Eligible 
vessels  will  not  have  to  incur  the  costs 
of  converting  black  sea  bass  traps  to 
conform  to  the  lobster  regulations,  will 
not  be  forced  to  use  less  efficient  lobster 
gear  when  targeting  black  sea  bass,  and 
will  have  greater  flexibility  to  fish  under 
regulations  and  possession  limits 
appropriate  to  the  target  fishery.  Eligible 
vessels  will  also  not  be  forced  to  incur 
the  cost  of  switching  from  trap  gear  to 
towed  gear.  While  these  savings  are  not 
considered  substantial  in  terms  of  their 
proportion  to  overall  operating  costs  per 
inshore  vessel,  each  of  these 
considerations  will  enable  participating 
vessels  to  achieve  higher  levels  of  gross 
revenue.  The  prospects  for  higher  gross 
revenue  resulting  from  this  regulatory 
action,  as  well  as  the  ability  to  maintain 
and  possibly  improve  the  relative 
competitive  position  for  each  affected 
business,  will  result  in  a  net 
improvement  in  distributive  impacts  of 
regulatory  action. 

The  preferred  alternative  would  also 
allow  dual  permit  holders  to  retain  their 
dual  limited  access  status  and  to 
alternately  fish  in  the  black  sea  bass  and 
lobster  fisheries  under  appropriate 
regulations  for  each  of  those  species. 
The  need  to  permanently  cancel  access 
to  one  or  the  other  limited  access 
fisheries  to  avoid  a  conflicting 
regulatory  regime  would  be  eliminated, 
allowing  fishers  flexibility  to  adjust  to 
changing  economic  conditions  in  one  or 
the  other  fishery. 

As  a  result,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection-of-information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  PRA.  The  following  are 
the  proposed  new  collection-of- 
information  requirements  and  their 
respective  estimated  response  times  that 
have  been  submitted  to  OMB  for 
approval: 

1 .  Initiate  a  permit  category  change 
and  select  the  LMA  5  Trap  Waiver 
Permit  category  (15  minutes); 

2.  Return  a  suspended  limited  access 
lobster  trap  permit  to  NMFS  (2 
minutes);  and 


3.  Initiate  cancellation  of  a  LMA  5 
Trap  Waiver  Permit  and  re-activate  a 
suspended  limited  access  lobster  trap 
permit  (15  minutes). 

The  following  collection-of- 
information  requirements  are  being 
restated  and  have  already  been 
approved  by  OMB  as  shown:  vessel 
permit  applications  approved  under 
OMB  control  number  0648-0202  with 
the  response  times  per  application  of  30 
minutes  for  a  new  application,  and  15 
minutes  for  renewal  applications,  and  a 
lobster  trap  tag  requirement  approved 
under  OMB  control  number  0648-0351 
with  a  response  time  of  1  minute  per 
tag. 

Public  comment  is  sought  regarding 
whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
acciuacy  of  the  burden  estimates;  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  information  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  to  the  Office  of  Information 
and  Regulatory  Affairs  (see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  697 

Fisheries,  Fishing. 

Dated:  November  28,  2000. 
Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  697  is  proposed 
to  be  amended  as  follows: 

PART  697— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  5101  et  seq. 
Subpart  A — General  Provisions 

2.  In  §  697.2,  the  definition  of  "Trap" 
is  removed  and  a  definition  for  "Lobster 
trap"  is  added  to  read  as  follows: 


§697.2    Definitions. 

*         *         *         *         *  ' 

Lobster  trap  means  any  structure  or 
other  device,  other  than  a  net,  that  is 
placed,  or  designed  to  be  placed,  on  the 
ocean  bottom  and  is  designed  for  or  is 
capable  of,  catching  lobsters.  Red  crab 
fishing  gear,  fished  deeper  than  200 
fathoms  (365.8  m),  and  fishing  gear 
fished  by  a  vessel  not  issued  a  limited 
access  lobster  permit  imder  §  697.4(a), 
are  gear  deemed  not  to  be  lobster  traps 
for  the  purpose  of  this  part,  and  are  not 
subject  to  the  provisions  of  this  part. 
***** 

3.  hi  §697.4.  paragraph  (d)(1)  is 
revised  and  paragraph  (p)  is  added  to 
read  as  follows: 

§697.4    Vessel  permits  and  trap  tags. 

***** 

(d)  *  *  *  (1)  Beginning  fishing  year 
2000.  any  lobster  trap  fished  in  Federal 
waters  must  have  a  valid  Federal  lobster 
trap  tag  permanently  attached  to  the 
trap  bridge  or  central  cross-member, 
xmless  exempt  imder  §  697.26. 
***** 

(p)  Permit  category  change.  A  vessel 
permit  category  change  may  be  issued 
by  the  Regional  Administrator  when 
requested  in  writing  by  the  owrner  or  by 
an  authorized  representative  of  a  vessel 
meeting  the  eligibilitv  requirements 
under  §  697.26(a). 

4.  In  §697.7.  paragraphs  (c)(l)(vii) 
through  (x)  are  revised  to  read  as 
follows: 

§697.7    Prohibitions. 

***** 

(c)  *  *  * 

(1)  *  *  * 

(vii)  Possess,  deploy,  fish  with.  haul, 
harvest  lobster  fi-om,  or  carry  aboard  a 
vessel  trap  gear  in  excess  of  the  trap 
limits  specified  in  §697.19  unless 
exempted  pursuant  to  §  697.26. 

(viii)  Possess,  deploy,  haul,  harvest 
lobster  from,  or  carry  aboard  a  vessel 
any  trap  gear  that  does  not  satisfy  the 
requirements  on  gear  identification  and 
marking,  escape  vents,  ghost  panel  and 
maximum  trap  size  specified  in 
§  697.21.  unless  such  gear  has  been 
rendered  unfishable.  or  unless 
exempted  pursuant  to  §  697.26. 

(ix)  Possess,  deploy,  haul,  harvest 
lobster  fi^om,  or  carry  aboard  a  vessel 
any  trap  gear  not  tagged  in  accordance 
with  the  requirements  in  §  697.19, 
unless  such  gear  has  been  rendered 
unfishable.  or  unless  exempted 
pursuant  to  §  697  26. 


(x)  Fail  to  produce,  or  cause  to  be 
produced,  lobster  trap  tags  when 
requested  by  an  authorized  officer, 
unless  exempted  pursuant  to  §  697.26. 


Subpart  B — Management  Measures 

5.  In  §  697.19,  paragraph  (e)  is  added 
to  read  as  follows: 

§697.1 9    Trap  limits  and  trap  tag 
requirements  for  vessels  fishing  with  traps. 

*  *         •         «         « 

(e)  Exemption.  Any  vessel  issued  an 
Area  5  Trap  Waiver  permit  under 
§  697.26(a)  is  exempt  from  the 
provisions  of  this  section. 

6.  In  §697.21,  paragraph  (g)  is  added 
to  read  as  follows: 

§697.21    Gear  identification  and  marking, 
escape  vent,  maximum  trap  size,  and  ghost 
panel  requirements. 

*  •         »         «         * 

(g)  Exemption.  Any  vessel  issued  a 
permit  under  §  697.26(a)  is  exempt  from 
the  provisions  of  this  section. 

7.  A  new  §  697.26  is  added  to  subpart 
B  to  read  as  follows: 

§  697.26    Lobster  Management  Area  5  Trap 
Waiver. 

(a)  Eligibility.  Vessels  eligible  for 
limited  access  lobster  permits  under 
§  697.4(a)(1)  and  limited  access  black 
sea  bass  permits  under  §  648.4(a)(7)(i)  of 
this  title  may  request  an  Area  5  Trap 
Waiver  Permit,  under  the  procedures 
described  in  §  697.4. 

(b)  Restrictions.  A  vessel  issued  an 
Area  5  Trap  Waiver  permit  under  this 
section  may  engage  in  trap  fishing  for 
black  sea  bass  in  Lobster  Management 
Area  5  and  is  exempt  from  the 
provisions  of  §  697.19  and  §  697.21  if 
such  fishing  is  conducted  in  accordance 
with  all  other  provisions  of  this  section 
except§697.19  and  §697.21  and  all 
other  Federal  and  state  laws  and 
regulations  applicable  to  lobster  and 
black  sea  bass  fishing. 

(1)  A  vessel  issued  a  permit  under  this 
section  may  retain,  land  and  sell  an 
incidental  allowance  of  lobster  equal  to 
the  non-trap  harvest  restrictions 
specified  in  §  697.17(a). 

(2)  A  vessel  issued  a  permit  under  this 
section  may  not  possess  on  board  or 
deploy  bait  or  baited  traps. 

[FR  Doc.  Oa-30822  Filed  12-4-00:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Construction  and  Installation  of 
Broadt}and  Telecommunications 
Services  in  Rural  America;  Availability 
of  Loan  Funds 

AGENCY:  Riiral  Utilities  Service.  USDA. 
ACTION:  Notice  of  Funds  Availability. 

summary:  The  Rural  Utilities  Service 
(RUS)  announces  a  new  loan  program 
and  the  availability  of  loan  funds  under 
this  program  to  finance  the  construction 
and  installation  of  broadband 
telecommunications  services  in  rural 
America.  The  President  of  the  United 
States  and  the  United  States  Congress 
have  made  $100  million  in  treasury  rate 
loan  funds  available,  through  a  one-year 
Pilot  Program,  to  encourage 
telecommunications  carriers  to  provide 
broadband  service  to  rural  consumers 
where  such  service  does  not  currently 
exist.  This  program  will  provide  loan 
funds,  on  an  expedited  basis,  to 
communities  up  to  20.000  inhabitants  to 
ensure  rtiral  consumers  enjoy  the  same 
quality  and  range  of 
telecommunications  services  that  are 
available  in  urban  and  suburban 
communities.  Loan  funds  are  available 
immediately  and  applications  will  be 
processed  and  approved  on  a  first-come, 
first  served  basis  throughout  FY  2001 
until  the  appropriation  is  utilized  in  its 
entirety. 

DATES:  Applications  for  loans  will  be 
accepted  as  of  the  date  of  this  notice  and 
will  be  accepted  anytime  on  or  before 
September  30,  2001;  however,  all 
applications  must  be  postmarked  no 
later  than  September  30,  2001. 
Applications  will  be  processed  and 
approved  on  a  first-come,  first-served 
basis  until  the  $100  million 
appropriation  is  utilized  in  its  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator,  Telecommunications 


Program,  Rural  Utilities  Service,  STOP 
1590, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590, 
Telephone  (202)  720-9554,  Facsimile 
(202)  720-0810. 
SUPPLEMENTARY  INFORMATION: 

General  Information 

For  FY  2001,  $100  million  in  loans 
will  be  made  available  for  the 
construction  and  installation  of  facilities 
and  for  other  costs  as  RUS  deems 
necessary  to  provide  broadband  services 
in  rural  areas.  The  broadband  pilot 
program  is  authorized  by  7  U.S.C.  950 
aaa. 

Applications 

Applications  will  be  accepted  as 
discussed  previously  in  the  "Dates" 
section.  All  interested  parties  are 
strongly  encouraged  to  contact  the  Rural 
Utilities  Service,  USDA  to  discuss  its 
financial  needs  and  eligibility. 

Use  of  Loan  Funds 

Loan  funds  may  be  used  to  finance 
the  improvement,  expansion, 
construction,  and  operation  of  systems 
or  facilities  to  furnish  or  improve 
broadband  service  in  rural  areas. 

Definition  of  Broadband  Services 

As  used  in  this  notice,  the  term 
broadband  services  means  providing  an 
information  rate  equivalent  to  at  least 
200  kilobits/second  in  the  consiuner's 
connection  to  the  network,  both  from 
the  provider  to  the  consumer 
(downstream)  and  from  the  consumer  to 
the  provider  (upstream). 

Definition  of  Rural  Area 

As  used  in  this  notice,  rural  area 
means  any  area  of  the  United  States  not 
included  within  the  boundaries  of  any 
incorporated  or  unincorporated  city, 
village,  or  borough  having  a  population 
in  excess  of  20,000  inhabitants. 

Loan  Terms 

For  FY  2001,  $100  million  in  loans 
will  be  made  available  to  eligible 
applicants.  The  loans  will  bear  interest 
at  the  comparable  Treasury  rate  for 
comparable  maturities  not  to  exceed  ten 
years. 

Eligible  Applicants 

Loans  may  be  made  to  legally 
organized  entities  providing,  or 
proposing  to  provide,  broadband 
services  in  rural  areas.  Eligible  entities 


may  be  public  bodies,  cooperatives, 
nonprofits,  and  limited  dividend  or 
mutual  associations  and  must  be 
incorporated  or  a  limited  liability 
company. 

RUS  Findings 

Feasibility  of  and  security  for  the 
Loan.  A  borrower  shall  provide  RUS 
with  satisfactory  evidence  to  enable  the 
Administrator  to  determine  that  the 
security  for  the  loan  is  reasonably 
adequate  and  that  the  loan  will  be 
repaid  on  time.  Factors  used  in  making 
this  determination  include,  but  are  not 
limited  to: 

(1)  Evidence  of  sufficient  revenues 
from  the  borrower's  system,  in  excess  of 
operating  expenditures  (including 
maintenance  and  replacement),  for  full 
repayment  of  the  loan  with  interest; 

(2)  Reasonable  assurance  of  achieving 
market  penetration  projections  upon 
which  the  loan  is  based; 

(3)  Adequate  security  for  the  loan; 

(4)  Appropriate  financial  controls 
included  in  the  loan  documents;  and 

(5)  Other  factors  determined  relevant 
by  RUS. 

Loan  Application 

RUS  suggests  that  an  application  for 
a  loan  pursuant  to  this  notice  include  a 
loan  design  that  contains  a  forecast  of 
service  requirements  and  a  narrative 
describing  the  planned  construction  and 
delivery  of  broadband  services.  The 
narrative  should  detail  the  purposes  and 
amoimts  of  the  proposed  project 
including  construction,  the  proposed 
service  area,  cind  the  basis  for  subscriber 
forecasts.  Other  items  include: 

(1)  Certified  financial  statements,  if 
available; 

(2)  10  years  of  pro-forma  financial 
information; 

(3)  An  environmental  report; 

(4)  Depreciation  rates  for  the 
equipment  being  financed; 

(5)  A  sketch  or  map  showing  existing 
and  proposed  service  areas; 

(6)  A  description  of  the  cmrent  level 
of  service  available; 

(7)  All  other  required  forms  for 
Federal  assistance;  and 

(8)  If  not  a  current  RUS  borrower, 
information  on  the  owners  and 
principal  employees'  relevant  work 
experience  that  would  ensure  the 
success  of  the  project. 

Loan  Security 

Loans  must  be  repaid  according  to 
their  terms.  RUS  will  require  security  to 


be  provided  for  each  loan.  RUS 
generally  obtains  a  lien  on  all  the 
property  financed  by  the  loans.  The 
borrower  will  need  to  provide  adequate 
security  and  execute  the  appropriate 
legal  documents. 

Evaluation  Criteria 

Loan  applications  will  be  accepted  as 
of  the  date  of  this  notice  and  will  be 
processed  and  approved  on  a  first-come, 
first  served  basis  throughout  FY  2001 
imtil  the  appropriation  is  utilized  in  its 
entirety  provided  that: 

(1)  The  loan  is  for  approved  loan 
purposes  for  broadband 
telecommimications  services  in  rural 
areas; 

(2)  The  loan  is  deemed  to  be  feasible 
and  adequate  security  is  provided; 

(3)  The  system  design  is  appropriate; 
and 

(4)  All  other  applicable  Federal 
requirements  are  met. 

Dated:  November  27,  2000. 
Christopher  A.  McLean, 

Administrator,  Rural  Utilities  Service. 

[PR  Doc.  00-30872  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  3410-1 S-P 


BROADCASTING  BOARD  OF 

GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  December  12.  2000;  8:30 
a.m.— 4  p.m. 

PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  SW.,  Washington, 
DC  20237. 

Closed  Meeting 

The  members  of  the  Broadcasting 
Board  of  Governors  (BBG)  will  meet  in 
closed  session  to  review  and  discuss  a 
number  of  issues  relating  to  U.S. 
Government-funded  non-military 
international  broadcasting.  They  will 
address  internal  procedural,  budgetary, 
and  personnel  issues,  as  well  as 
sensitive  foreign  policy  issues  relating 
to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosm-e  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)). 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  December  1,  2000. 
Carol  Booker, 
Legal  Counsel. 

Certification 

Based  on  the  information  provided  to 
me,  the  meeting  scheduled  by  the 
Broadcasting  Board  of  Governors  for 
December  12,  2000,  may  be  closed  to  the 
public  pursuant  to  sections  (c)(1),  (2), 
(6),  and  9(B)  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b.). 

Issues  qualifying  for  closure  of  the 
meeting  will  be  inextricably  intertwined 
with  issues  which  do  not  so  qualify. 
During  the  course  of  the  meeting  there 
will  be  discussions  relating  to  foreign 
policy  options  (c)(1),  internal  BBG  or 
IBB  personnel,  budgetary,  and 
organizational  matters  (c)(2),  the 
performance  or  selection  of  personnel 
(c)(6),  and  options  for  negotiations  or 
other  sensitive  discussions  within  the 
U.S.  or  abroad.  (c)(9)(B). 

Carol  Booker, 

BBG  Legal  Counsel. 

[PR  Doc.  00-31031  Piled  12-1-00:  2:29  pm] 

BILLING  CODE  823(M)1-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-805] 

Suspension  Agreement  on 
Silicomanganese  from  Ukraine; 
Preliminary  Results  of  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
the  administrative  review  of  the 
suspension  agreement  on 
silicomanganese  from  Ukraine. 

SUMMARY:  In  response  to  a  request  fi-om 
Eramet  Marietta  Inc.  (petitioner),  the 
Department  of  Commerce  ("the 
Department")  is  conducting  an 
administiative  review  of  the  suspension 
agreement  on  silicomanganese  fi^om 
Ukraine  ("the  Agreement")  for  the 
period  November  1,  1998  through 
October  31,  1999,  to  review  the  current 
status  of,  and  compliance  with,  the 
Agreement.  For  the  reasons  stated  in 
this  notice,  the  Department 
preliminarily  determines  that  the 
Govenunent  of  Ukraine  ("the  GOU")  is 
not  in  compliance  with  the  Agreement. 


The  preliminary  results  are  listed  in  the 
section  titled  "Preliminary  Results  of 
Review,"  infra.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
comments  are  requested  to  submit  with 
the  argiunent:  (1)  A  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  December  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  )ean 
Kemp  or  Carrie  Blozy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-4037  or  (202)  482- 
0165,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("Act") 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,. unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2000). 

Background 

On  October  31, 1994,  the  Department 
signed  an  agreement  with  the 
Government  of  Ukraine  which 
suspended  the  antidimiping 
investigation  on  silicomanganese  fiiam 
Ukraine.  .See  Silicomanganese  from 
Ukraine;  Suspension  of  Investigation,  59 
FR  60951  (November  29,  1994).  In 
accordance  with  section  734(g)  of  the 
Act,  on  December  6,  1994,  the 
Department  published  its  final 
determination  of  sales  at  less  than  fair 
value  in  this  case.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicomanganese  From 
Ukraine,  59  FR  62711  (December  6, 
1994). 

On  November  30,  1999,  petitioner 
submitted  a  request  for  an 
administrative  review  pursuant  to  the 
notice  of  Antidumping  and 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  64 
FR  62167  (November  16. 1999).  On 
December  28,  1999,  the  Department 
initiated  a  review  of  the  Agreement.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  {"Initiation  Notice"),  64  FR 
72644  (December  28,  1999). 

On  August  4,  2000,  the  Department 
extended  the  time  limit  for  the 
preliminary  residts  of  review  by  120 
days.  See  Notice  of  Extension  of  Time 
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Limits  for  the  Preliminary  Results  of 
Administrative  Review  of  the 
Suspension  Agreement  on 
Silicomanganese  From  Ukraine,  65  FR 
47959  (August  4,  2000).  On  October  6, 
2000,  petitioner  submitted  a  letter  to  the 
Department  requesting  that  the 
Department  determine  within  the 
administrative  review  that  the 
Government  of  Ukraine  has  violated  the 
Agreement.  On  November  14,  2000,  the 
Department  placed  on  the  record  of  this 
administrative  review  a  copy  of  the 
public  version  of  all  sales  reports  filed 
by  the  GOU  which  cover  the  reporting 
periods  during  the  period  of  review. 
The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)(1)  of  the  Act. 

Scope  of  Review 

The  merchandise  covered  by  this 
agreement  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  emd  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  agreement,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
agreement  covers  all  silicomanganese, 
regardless  of  its  tariff  classiHcation. 
Most  silicomanganese  is  currently 
classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Some  silicomanganese  may  also 
currently  be  classifiable  under  HTS 
subheading  7202.99.5040.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  Review 

The  period  of  review  ("FOR")  is 
November  1, 1998  through  October  31, 
1999. 

Preliminary  Results  of  Review 

Section  751(a)(1)(C)  of  the  Act 
specifies  that  the  Department  shall 
"review  the  current  status  of,  and 
compliance  with,  any  agreement  by 
reason  of  which  an  investigation  was 
suspended.*   *   *"  In  this  case  the 
Department  and  the  GOU  signed  the 
Agreement  suspending  the  antidumping 


duty  investigation  on  silicomanganese 
firom  Ukraine  on  October  31,  1994.  In 
order  to  effectively  restrict  the  voliune 
of  exports  of  silicomanganese  from 
Ukraine  to  the  United  States,  the 
Agreement  provides  for  the 
implementation  by  the  GOU  of  certain 
provisions  (Article  VII).  Moreover, 
Article  IX  of  the  Agreement 
(Monitoring)  requires  the  GOU  to 
"provide  to  the  Department  such 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  {the}  Agreement."  One  of 
the  tools  the  Department  uses  to 
monitor  the  Agreement  is  sales  reports 
filed  by  the  GOU.  Specifically,  the  GOU 
is  required  to  collect  and  provide  to  the 
Department  sales  data  on 
silicomanganese  from  Ukraine  to  the 
United  States,  in  the  home  market,  and 
to  countries  other  than  the  United  States 
in  the  format  specified  in  Appendix  B. 
Although  the  Agreement  specifies  that 
these  sales  reports  are  to  be  submitted 
to  the  Department  on  a  semi-annual 
basis,  subsequent  to  the  signing  of  the 
Agreement  the  GOU  agreed  to  submit 
the  sales  reports  on  a  quarterly  basis. 
See  Paris  Minutes.  Memorandum  of 
Consultations  Regarding  Administration 
of  the  Silicomanganese  Suspension 
Agreement,  (May  28,  1998),  which  are 
attached  as  exhibit  1  to  petitioner's 
October  6,  2000  letter. 

For  the  first  three  reporting  periods  of 
the  FOR,  the  GOU  timely  submitted 
their  sales  reports;  however,  to  date,  the 
GOU  has  not  filed  a  sales  report  for  the 
fourth  reporting  period  of  the  FOR.'  In 
their  October  6,  2000  letter,  which  was 
filed  on  the  record  of  this  administrative 
review,  petitioner,  arguing  that  the  GOU 
has  violated  the  Agreement  and  that  the 
Agreement  can  no  longer  be  effectively 
monitored,  calls  for  the  Department  to 
cancel  the  Agreement,  issue  the 
antidumping  duty  order  and  take  the 
other  actions  required  by  law  when  a 
suspension  agreement  has  been 
violated.  Specifically,  as  evidence  that 
the  GOU  has  violated  the  Agreement, 
petitioner  cites  the  failure  by  the  GOU 
to  file  a  sales  report  for  the  last  four 
reporting  periods  ^  as  well  as  other 
alleged  sales  reporting  and 
implementation  violations,  which  were 
alleged  in  a  February  3, 1998  letter  to 
the  Department,  a  copy  of  which  is 
attached  as  an  exhibit  to  the  October  6, 
2000  letter. 

It  is  indisputable  that  the  GOU  failed 
to  file  a  required  sales  report  for  the  las^ 
period  of  the  FOR.  Although  parties 


•  The  report  covering  the  period  August  1, 1999 
to  October  31, 1999  was  due  on  December  1,  1999. 

^  This  includes  three  reporting  periods  outside  of 
the  POR. 


may  dispute  whether  this  omission 
alone  constitutes  non-compliance  with 
the  Agreement,  absent  complete  and 
verifiable  information  on  sales  of 
silicomanganese  from  Ukraine  during 
the  FOR,  the  Department  cannot 
conclusively  determine  whether  the 
GOU  has  complied  with  the  provisions 
of  the  Agreement  restricting  the  price 
and  volume  of  direct  and  indirect 
exports  of  silicomanganese  from 
Ukraine  to  the  United  States  over  the 
FOR.  Therefore,  we  preliminarily 
determine  that  the  GOU  has  not  been  in 
compliance  with  the  Agreement  during 
the  FOR.  Nevertheless,  at  this  time  we 
are  not  reaching  a  determination  on 
petitioner's  allegation  that  the 
Agreement  has  been  violated.  As  stated 
at  the  beginning  of  this  section,  the 
purpose  of  this  administrative  review  is 
to  "review  the  cmxent  status  of,  and 
compliance  with"  the  Agreement. 
Consequently,  within  this 
administrative  review,  the  Department 
will  determine  the  status  of  the 
Agreement  and  whether  the  GOU  was  in 
compliance  with  the  Agreement  over 
the  FOR.  If  the  Department  makes  a 
final  detemtination  of  non-compliance, 
it  will  then  be  necessary  to  determine 
whether  this  non-compliance  rises  to 
the  level  of  a  violation  as  defined  in 
Article  XII  of  the  Agreement. 

Therefore,  to  provide  all  interested 
parties  an  opportunity  to  address  our 
preliminary  finding  of  non-compliance 
and  whether  such  non-compliance 
constitutes  a  violation,  we  are  extending 
the  deadline  for  submission  of  factual 
information,  other  than  the  reports 
required  under  the  Agreement,  until  30 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  60 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Seel9C.F.R.  351.310(c). 

Any  hearing,  if  requested,  will  be  held 
67  days  after  the  date  of  publication  or 
the  first  business  day  thereafter.  Case 


briefs  from  interested  parties  may  be 
submitted  not  later  than  60  days  after 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  may  be  filed 
not  later  than  five  days  after  the  date  of 
filing  of  case  briefs.  If  this  review 
proceeds  normally,  the  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  its 
analysis  of  issues  raised  in  the  case  and 
rebuttal  briefs,  not  later  than  120  days 
after  the  date  of  publication  of  this 
notice. 

This  notice  is  published  in 
accordance  with  sections  751(a)  and 
777{i)oftheAct. 

Dated:  November  29,  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-30955  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-«10] 

Stainless  Steel  Bar  From  India:  Final 
Results  of  Antidumping  Duty  New 
Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidimiping  duty  new  shipper  review: 
stainless  steel  bar  From  India. 

summary:  On  October  4,  2000,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India.  This 
review  covers  one  manufacturer/ 
exporter.  Atlas  Stainless  Corporation. 
This  review  covers  sales  of  the  subject 
merchandise  to  the  United  States  during 
the  period  February  1,  1999  through 
January  31,  2000.  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results  of  review  but 
received  no  comments.  The  final  results 
do  not  differ  from  the  preliminary 
results  of  review,  in  which  we  found 
that  the  respondent  did  not  make  sales 
in  the  United  States  at  prices  below 
normal  value. 

EFFECTIVE  DATE:  December  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv  or  Ryan  Langan,  Office  1, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4207  or 
(202)  482-1279,  respectively. 
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SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Conunerce's  ("the 
Department's")  regulations  are  to  19 
CFR  Part  351  (1999). 

Background 

On  October  4,  2000,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  new  shipper 
review  of  stainless  steel  bar  from  India. 
See  Preliminary  Results  of  the  New 
Shipper  Review.  65  FR  59173  (October 
4,  2000).  We  invited  parties  to  comment 
on  oiu-  preUminary  results  of  review.  We 
received  no  comments.  The  Department 
has  now  completed  the  new  shipper 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  ground,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,'  or  other 
convex  polygons.  SSBlncludes  cold- 
finished  SSBs  that  are  turned  or  ground 
in  straight  lengths,  whether  produced 
from  hot-rolled  bar  or  from  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars 
that  have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measiu-ing  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measiures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tne  SSB  subject  to  these  orders  is 
ciurently  classifiable  under  subheadings 
7222.10.0005,  7222.10.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075,  and  7222.30.0000  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  piuposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Final  Results  of  the  Review 

We  received  no  comments  from 
interested  parties  on  our  preliminary 
results.  In  addition,  we  have  determined 
that  no  changes  to  oiu-  analysis  are 
warranted  for  purposes  of  these  final 
residts.  The  weighted-average  diunping 
margin  for  Atlas  for  the  period  February 
1,  1999  through  January  31,  2000,  is  as 
follows: 


Manufacturer/exporter 


Atlas       Stainless 
("Atlas") 


Corporation 


Margin 


0.00% 


Because  the  weighted-average 
diunping  margin  is  zero,  we  will 
instruct  the  Customs  Service  to 
liquidate  entries  made  during  this 
review  period  without  regard  to 
antidumping  duties  for  the  subject 
merchandise  that  Atlas  exported. 

Cash-Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  stainless  steel  bar  frtjm  India,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash- 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  indicated  above;  (2)  for 
previously  investigated  or  reviewed 
companies,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  or  any  previous  review  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash-deposit 
rate  for  all  other  manufacturers  or 
exporters  vdll  continue  to  be  12.45 
percent,  the  all-others  rate. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibihty 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
diuing  this  review  period.  Failure  to 
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comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occTured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
Vkrith  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act,  and  19  CFR  351.214. 

Dated:  November  28,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-30954  Filed  12-4-O0;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-809] 

Certain  Stainless  Steel  Flanges  From 
India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limit  for  final 
results  of  new  shipper  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  a  new 
shipper  review  of  certain  stainless  steel 
flanges  from  India.  This  review  covers 
one  Indian  exporter,  Bhansali  Ferromet 
Pvt.  Ltd.  (Bhansali),  and  the  period 
August  1.  1998  through  July  31,  1999. 
EFFECTIVE  DATE:  December  5.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Robert  James,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone:  (202)  482-5222,  or  (202) 
482-0649,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1, 1995,  the 


effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act)  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  codified 
at  19  CFR  Part  351  (1999). 

Background 

Based  on  a  request  from  Bhansali,  and 
pursuant  to  section  351.214,  the 
Department  initiated  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  flanges  from 
India,  covering  the  period  February  1, 
1999  through  February  29.  2000  (65  FR 
8120,  February  17,  2000).  The  final 
results  are  ciurently  due  no  later  than 
December  14,  2000.  The  deadline  for  the 
final  results  may  be  extended  from  90  to 
150  days  after  the  issuance  of  the 
preliminary  results,  according  to  section 
751(a)(2)(B)(iv)  of  the  Tariff  Act  and 
351.214(i)(2)  of  the  Department's 
regulations. 

Postponement  of  Final  Results 

The  Department  has  determined  that 
the  issues  of  this  case  are 
extraordinarily  complicated  and  it  is  not 
practicable  to  issue  the  final  results  of 
the  new  shipper  review  within  the 
original  time  limit.  See  Memorandum 
from  Richard  A.  Weible  to  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Enforcement  Group  III,  November  22, 
2000.  Accordingly,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  final  results  of  this  review  until 
February  12,  2001,  the  first  business  day 
following  the  sixtieth  day  from  the 
issuance  of  the  preliminary  results. 

Dated:  November  22,  2000. 
Edward  Yang, 

Acting  Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  HI. 

[PR  Doc.  00-30953  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Consent  Motion  to 
Terminate  the  Panel  Review  of  the  final 
antidumping  duty  administrative  review 
made  by  the  International  Trade 
Administration,  respecting  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada 


(Secretariat  File  No.  USA-CDA-99- 
1904-02). 

SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  November  20, 
2000.  A  panel  has  been  appointed  to 
this  panel  review.  Pursuant  to  Rule 
71(2)  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review, 
this  panel  review  is  terminated  and  the 
panelists  are  discharged. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary.  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
cintidumping  and  coimtervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 . 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  pubUshed  in  the 
Federal  Register  on  February  23.  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  November  21,  2000. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  00-30919  Filed  12-4-00;  8:45  am] 
BILLING  CODE  3S10-GT-P/ZS 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072600B] 

Marine  Mammals;  Permit  Application 
No.  116-1591  for  Public  Display 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  hereby  given  that 
Sea  Worid.  Inc..  7007  Sea  Worid  Drive, 
Orlando,  P'lorida  32821,  has  applied  in 
due  form  for  a  permit  to  import  one 
killer  whale  (Orcinus  orca)  for  the 
purposes  of  public  display. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  January  4, 
2001. 

ADDRESSES:  The  application  and  related 
documents  are  available  f  or  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Dociunentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator.  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach, 
California  90802,  (562/980-4021). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway,  Room  13705,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  permit  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski,(301/71 3-2289). 
SUPPLEMENTARY  INFORMATION:  The 
subject  application  for  Permit  No.  116- 
1591-00  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  applicant  requests  authorization 
to  import  one  female,  adult  killer  whale 
[Orcinus  orca],  identified  as  "Bjossa", 
from  the  Vancouver  Aquarium  Marine 
Science  Center;  British  Columbia, 
Canada  to  the  Sea  World  facility  in  San 
Diego,  California.  The  applicant 
requests  this  import  for  the  purpose  of 
public  display.  "The  receiving  facility. 
Sea  Worid  San  Diego,  1720  South 
Shores  Road,  San  Diego,  California 
92109  is:  (1)  open  to  tihe  public  on 
regularly  scheduled  basis  with  access 
that  is  not  limited  or  restricted  other 
than  by  charging  for  an  admission  fee; 
(2)  offers  an  educational  program  based 
on  professionally  accepted  standards  of 


the  AZA  and  the  Alliance  for  Mcuine 
Mammal  Parks  and  Aquariums;  and  (3) 
holds  an  Exhibitor's  License,  nimiber 
93-C-069,  issued  by  the  U.S.  Department 
of  Agriculture  under  the  Animal 
Welfare  Act. 

In  addition  to  determining  whether 
the  applicant  meets  the  three  public 
display  criteria,  NMFS  must  determine 
whether  the  applicant  has  demonstrated 
that  the  proposed  activity  is  humane 
and  does  not  represent  any  unnecessary 
risks  to  the  health  and  welfare  of  marine 
mammals;  that  the  proposed  activity  by 
itself  or  in  combination  with  other 
activities,  will  not  Ukely  have  a 
significant  adverse  impact  on  the 
species  or  stock;  and  that  the  applicant's 
expertise,  facilities  and  resources  are 
adequate  to  accomplish  successfully  the 
objectives  and  activities  stated  in  the 
application. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  November  27,  2000. 

Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  00-30817  Filed  12-4-00:  8:45  am] 

BILUNG  CODE:  3510-22-S 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0134] 

Proposed  Collection;  Comment 
Request  Entitled  Environmentally 
Sound  Products 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
cmd  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Environmentally  Sound 
Products.  The  clearance  currently 
expires  on  March  31,  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessarv'  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  oiu  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  may  be  submitted  on 
or  before  Februar\'  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laiu-a  Smith,  Federal  Acquisition  Policy 
Division,  GSA  (202)  208-7279. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat,  1800  F  Street.  NW. 
Room  4035,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  information  collection  complies 
with  Section  6002  of  the  Resoiut;e 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C.  6962).  RCRA  requires  the 
Environmental  Protection  Agency  (EPA) 
to  designate  items  which  are  or  can  be 
produced  with  recovered  materials. 
RCRA  fiuther  requires  agencies  to 
develop  affirmative  prociu-ement 
programs  to  ensure  that  items  composed 
of  recovered  materials  will  be  purchased 
to  the  maximum  extent  practicable. 
Affirmative  prociuement  programs 
required  under  RCRA  must  contain,  as 
a  minimum  (1)  a  recovered  materials 
preference  program  and  an  agency 
promotion  program  for  the  preference 
program;  (2)  a  program  for  requiring 
estimates  of  the  total  percentage  of 
recovered  materials  used  in  the 
performance  of  a  contract,  certification 
of  minimiun  recovered  material  content 
actually  used,  where  appropriate,  and 
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reasonable  verification  procedures  for 
estimates  and  certifications;  and  (3) 
annual  review  and  monitoring  of  the 
effectiveness  of  an  agency's  eiffirmative 
procurement  program. 

The  items  for  which  EPA  has 
designated  minimum  recovered  material 
content  standards  are  (1)  construction 
products,  (2)  paper  and  paper  products, 
(3)  vehicular  products,  (4)  landscaping 
products,  (5)  nonpaper  office  products, 
(6)  park  and  recreation  products,  (7) 
transportation  products,  and  (8) 
miscellaneous  products.  The  FAR  rule 
also  permits  agencies  to  obtain  pre- 
award  information  from  offerors 
regarding  the  content  of  items  which  the 
agency  has  designated  as  requiring 
minimiun  percentages  of  recovered 
materials.  A  complete  list  of  EPA 
designated  items  is  available  at  http:// 
www.  epa  .gov/cpg. 

In  accordance  with  RCRA,  the 
information  collection  applies  to 
acquisitions  requiring  minimum 
percentages  of  recovered  materials, 
when  the  price  of  the  item  exceeds 
$10,000  or  when  the  aggregate  amount 
paid  for  the  item  or  functionally 
equivalent  items  in  the  preceding  fiscal 
year  was  $10,000  or  more. 

Contracting  officers  use  the 
information  to  verify  offeror/contractor 
compliance  with  solicitation  and 
contract  requirements  regarding  the  use 
of  recovered  materials.  Additionally, 
agencies  use  the  information  in  the 
annual  review  and  monitoring  of  the 
effectiveness  of  the  affirmative 
procurement  programs  required  by 
RCRA. 

B.  Annual  Reporting  Burden 

Respondents:  64,350. 

Responses  Per  Respondent:  1. 

Total  Responses:  64,350. 

Hours  Per  Response:  25  minutes. 

Total  Burden  Hours:  26.800. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  ft-om  the  Generd  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street. 
NW.,  Washington.  DC  20405,  telephone 
(202)  208-7312.  Please  cite  OMB  control 
No.  9000-0134,  Environmentally  Sound 
Products,  in  all  correspondence. 

Dated:  November  28.  2000. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 

Division. 

[PR  Doc.  00-30897  Filed  12-4-00;  8:45  am] 

BtUJNG  CODE  6820-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(M)066] 

Proposed  Collection;  Comment 
Request  Entitled  Professional 
Employee  Compensation  Plan 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  a  revision  to  an 
existing  OMB  clearance  (9000-0066). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  revision  of  a  currently  approved 
information  collection  requirement 
concerning  Professional  Employee 
Compensation  Plan.  The  clearance 
currently  expires  on  March  31,  2001. 

Public  comments  are  particularly 
invited  on;  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assiunptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  February  5,  2001. 

ADDRESSES:  Comments  including 
suggestions  for  reducing  this  biuden 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW.  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nelson.  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-1900. 

SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

48  CFR  22.1103  requires  that  all 
professional  employees  shall  be 
compensated  fairly  and  properly. 
Accordingly,  a  total  compensation  plan 
setting  forth  proposed  sedaries  and 
fringe  benefits  for  professional 
employees  with  supporting  data  must  be 
submitted  to  the  contracting  officer  for 
evaluation. 

B.  Annual  Reporting  Burden 

Respondents:  6,193. 

Responses  Per  Respondent:  1. 

Total  Responses:  6,193. 

Hours  Per  Response:  .5. 

Total  Burden  Hours:  3,097. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0066,  Professional  Compensation 
Plan,  in  all  correspondence. 

Dated:  November  30,  2000. 
Al  Matera, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 
[FR  Doc.  00-30898  Filed  12-4-00;  8:45  am) 

BILLING  CODE  6820-34-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Record  of  Decision  (ROD)  on 
the  Final  Environmental  Impact 
Statement  (FEIS)  on  the  Disposal  and 
Reuse  of  the  Military  Ocean  Terminal, 
Bayonne,  New  Jersey 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Record  of  Decision. 

SUMMARY:  The  Department  of  the  Army 
announces  its  ROD  on  the  FEIS  for  the 
disposal  and  reuse  of  the  Military  Ocean 
Terminal.  Bayoime  (MOTBY).  The 
closure  of  MOTBY  was  mandated  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510.  as  amended. 

The  ROD  allows  the  Army  to  initiate 
action  to  dispose  of  the  excess/surplus 
property  of  MOTBY.  in  accordance  with 
the  Bayonne  Local  Redevelopment 
Authority  Amended  Reuse  Plan. 
ADDRESSES:  A  copy  of  the  ROD  may  be 
obtained  by  contacting  Dr.  Susan  Ivester 
Rees.  U.S.  Army  Corps  of  Engineers. 
U.S.  Army  Engineer  District,  Mobile 
(CESAM-PD),  109  St.  Joseph  Street, 
Mobile,  AL  36602. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Ivester  Rees  at  334-694-4141  or 
by  facsimile  at  334-690-2727. 


SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzed  three  disposal  alternatives 
with  respect  to  the  disposal  and 
subsequent  reuse  of  the  676-acre  (440 
land  acres  and  236  submerged  land 
acres)  comprising  the  MOTBY:  (1)  the 
no  action  alternative,  under  which  the 
property  would  be  maintained  in  a 
caretaker  status  after  closure;  (2)  the 
unencumbered  alternative,  imder  which 
the  Army  would  transfer  the  property 
without  encumbrances,  such  as 
environmental  restrictions  and 
easements;  and  (3)  the  encumbered 
disposal  alternative,  imder  which  the 
Army  would  transfer  the  property  with 
various  environmental  restrictions  and 
easements,  limiting  the  future  use  of  the 
property. 

In  the  ROD,  the  Army  concludes  that 
the  FEIS  adequately  addresses  the 
impacts  of  property  disposal  and 
documents  its  decision  to  transfer  the 
property  as  encumbered.  Possible 
encumbrances  include:  Covenants  and 
restrictions  pertaining  to  asbestos- 
containing  material,  lead-based  paint, 
floodplains,  future  remedial  activities 
after  transfer,  wetlands,  easements  and 
rights-of-way. 

Dated:  November  29,  2000. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health),  OASA  (IS-E). 

[FR  Doc.  00-30952  Filed  12-4-00:  8:45  am) 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
bv  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
4.2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education. 
Office  of  Management  and  Budget.  725 
17th  Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader.  Regulatory  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Siumnary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  November  29. 2000. 
William  Burrow, 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Information, 
Officer. 

Office  of  Educational  Research  and 
Improvement. 

Type  of  Review:  New. 

Title:  International  Association  for  the 
Evaluation  of  Educational  Achievement 
(lEA)  Progress  in  International  Reading 
Literacy  Study. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  6,900,  Burden 
Hours:  9,350. 

Abstract:  Information  collected  is 
used  to  assess  the  reading  literacy  skills, 
habits,  and  attitudes  of  approximately 
6,000  4th-graders  in  200  schools. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  meiiled  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 


collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  internet 
address  Kathy_Axt@Bd.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-30853  Filed  12-4-00:  8:45  am] 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science:  Office  of  Science 
Financial  Assistance  Program  Notice 
01-04;  Division  of  Materials  Sciences 
and  Engineering,  Robotics  and 
Intelligent  Machines  (RIM)  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  academic 
research  grant  applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Science 
(SC),  U.S.  Department  of  Energy  (DOE), 
supports  fundamental  research  in  the 
natiual  sciences  and  engineering 
leading  to  new  and  improved  energy 
technologies  and  to  understanding  and 
mitigating  the  environmental  impacts  of 
energy  technologies.  In  keeping  with  its 
mission,  the  DOE  hereby  announces  its 
interest  in  receiving  grant  applications 
for  support  under  its  Robotics  and 
Intelligent  Machines  (RIM)  Program. 
RIM  is  needed  to  develop  cost-effective 
solutions  to  tasks  relating  to  energy 
efficiency,  safety,  and  secmity. 
Applications  should  be  from 
investigators  who  are  ciurently  involved 
in  basic  research  in  this  area,  and 
should  be  submitted  through  an  U.S.  ^ 

academic  institution.  The  purpose  of 
this  program  is  to  support  fundamental 
research  in  Robotics  and  Intelligent 
Machines  for  the  present  and  futiu^ 
needs  of  the  Department  of  Energy. 

Restrocted  Eligibility:  Eligibility  is 
restricted  to  academic  research 
institutions.  This  is  required  by  the 
Fiscal  Year  2001.  Congressional  Budget 
for  the  EKDE  Office  of  Science,  where  it 
is  stated  "a  new,  university-based 
research  effort  in  Robotics  and 
Intelligent  Machines  will  focus  on 
sensors  and  sensor  integration,  remote 
operation  and  data  acquisition,  and 
controls." 

DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief  pre- 
application.  DOE  should  receive  all  pre- 
applications,  referencing  Program 
Notice  01-04,  by  4:30  P.M..  E.S.T., 
January  2.  2001.  A  response  to  the  pre- 
applications  encouraging  or 
discouraging  a  formal  application  will 
be  communicated  to  the  applicant 


75928 


Federal  Register/Vol.  65,  No.  234/Tuesday,  December  5,  2000/Notices 


Federal  Register /Vol.  65,  No.  234/Tuesday,  December  5.  2000/Notices 


75929 


within  approximately  thirty  days  of 
receipt.  The  deadline  for  receipt  of 
formal  applications  is  4:30  P.M.,  E.S.T., 
March  20,  2001,  in  order  to  be  accepted 
for  programmatic  and  merit  review  and 
to  permit  timely  consideration  for  award 
in  Fiscal  Year  2001. 

ADDRESSES:  All  pre-applications, 
referencing  Program  Notice  01-04, 
should  be  sent  to  Dr.  Robert  Price, 
Division  of  Materials  Sciences  and 
Engineering,  SC-131,  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290. 

After  receiving  notification  from  DOE 
encouraging  submission  of  a  formal 
application,  applicants  should  send 
formal  applications  to:  U.S.  Department 
of  Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  01- 
04.  This  above  address  must  also  be 
used  when  submitting  applications  by 
U.S.  Postal  Service  Express,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant.  An 
original  and  1 1  copies  of  the  application 
must  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  Price.  Program  Manager, 
Engineering  Sciences  Program,  Division 
of  Materials  Sciences  and  Engineering, 
SC-131,  Office  of  Science,  U.S. 
Department  of  Energy,  19901 
Germantown  Road.  Germantown,  MD 
20874-1290,  Telephone:  (301)  903- 
3565,  Facsimile:  (301)  903-9513  or 
Internet  E-mail  address: 
bob.price@science.doe.gov.  The  full  text 
of  Program  Notice  01-04  is  available  via 
the  World  Wide  Web  at  the  following 
address:  http://www.sc.cloe.gov/ 
production /grants/ grants. html. 

SUPPLEMENTARY  INFORMATION:  The 
emphasis  of  this  program  is  on  the 
engineering  science  developments  that 
are  needed  for  deployment  of  mobile 
intelligent  machines  with  robust 
behavior  and  reduced  complexity.  Such 
systems  are  critically  needed  in  a  wide 
spectrum  of  settings  in  the  Department 
of  Energy,  such  as  the  extension  of 
human  capabilities  to  sense,  perceive, 
and  interact  with  phenomena  at  a 
distance  or  in  hazardous  or  inaccessible 
locations  along  with  improved 
information  handling.  Engineering 
science  developments  for  the  needs  of 
improving  the  design  and  deployment 
of  a  team  of  mobile  intelligent  machines 
will  be  considered  for  funding  under 
this  program.  Research  topics  include 
but  are  not  limited  to,  scientifically 
ground  breaking  forefront  investigations 
involving: 


•  Inherently  distributed  missions  in 
dynamic,  imcertain  environments. 

•  Sensor  integration  for  distributed 
RIM  systems. 

•  Revolutionary  collaborative 
research  using  remote  and  virtual 
systems. 

•  Intelligent  machine  concepts  and 
controls  methodologies  for  manipulative 
tasks. 

•  Improved  operation  and  remote 
usage  of  SC  strategic  facilities  to  meet 
programmatic  needs. 

Additional  information  on  RIM  may 
be  found  by  opening  the  following  site 
on  the  World  Wide  Web:  http:// 
www.rim.doe.gov/  or  by  doing  a  search 
on  rim.doe.gov.  If  you  are  unable  to  get 
this  information,  contact  Dr.  Robert 
Price  at  301-903-3565  or  at  his 
previously  listed  address  and  the 
information  will  be  provided. 

Program  Funding 

This  is  a  new  program  and  it  is 
anticipated  that  approximately 
$2,000,000  will  be  available  in  FY  2001 
for  research  in  Robotics  and  Intelligent 
Machines.  Multiple-year  funding  of 
grant  awards  is  expected  subject  to 
satisfactory  progress  of  the  research,  and 
the  availability  of  funds.  Awards  are 
expected  to  range  up  to  a  maximum  of 
$500,000  annually  with  terms  from  one 
to  three  years.  The  number  of  awards 
and  range  of  funding  will  depend  on  the 
number  and  quality  of  applications 
received  and  selected  for  award.  Award 
funds  will  be  provided  to  the  recipient 
organization  for  the  purpose  of 
supporting  the  research  efforts  and  may 
include  travel  and  lodging,  faculty  or 
student  stipends,  materials,  services  and 
equipment. 

Applications 

To  minimize  imdue  effort  on  the  part 
of  applicants  and  reviewers,  interested 
parties  are  invited  to  submit  pre- 
applications.  The  pre-applications  will 
be  reviewed  relative  to  the  scope  and 
research  needs  of  the  Department  of 
Energy.  The  brief  pre-application  must 
consist  of  a  three  to  five  page  project 
description  describing  the  research 
objectives  and  methods  of 
accomplishment,  along  with  an 
estimated  budget  and  biographical 
information  limited  to  two  pages  per 
Principal  Investigator  and  co-Principal 
Investigator.  The  pre-applications  will 
be  reviewed  by  the  programmatic 
research  area  program  manager,  to 
determine  the  relevance  of  the  research 
to  the  DOE.  appropriateness  for  support 
in  Engineering  research  and  the  priority 
of  research.  Based  on  this  review,  DOE/ 
RIM  management  will  recommend 
formal  submission  of  some  of  the 


applications  to  the  Department.  A 
telephone  number,  facsimile  number, 
and  e-mail  address  are  required  parts  of 
the  pre-application.  Fiulher  instructions 
regarding  the  contents  of  pre- . 
application  and  other  pre-application 
guidelines  can  be  found  on  the  SC 
Grants  and  Contracts  web  site  at: 
h  ttp  ://www.  sc.doe.gov/production/ 
grants/preapp.html. 

Formal  applications,  when  received, 
will  be  subjected  to  scientific  merit 
review  (peer  review)  and  will  be 
evaluated  against  the  following 
evaluation  criteria,  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  part  605.10(d). 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources; 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  annoimcement  and  an  agency's 
programmatic  needs  and  priority.  Note, 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
will  often  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution.  Other 
applications  received  by  SC  under  its 
current  competitive  application 
mechanisms  that  meet  the  criteria 
outlined  in  this  Notice  may  also  be 
deemed  appropriate  for  consideration 
under  this  announcement  and  may  be 
funded  under  this  program.  General 
information  about  the  development  and 
submission  of  pre-applications, 
applications,  eligibility,  limitations, 
evaluation,  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  Electronic  access  to  the  latest 
version  of  SC's  Financial  Assistance 
Guide  is  possible  via  the  Internet  at  the 
following  web  site  address:  http:// 
www.sc.doe.gov/production/grants/ 
grants.html. 

Additional  information  regarding 
format,  preparation  and  specific 
requirements  may  be  found  at  web  site 
address:  http://www.sc.doe.gov/ 
production/bes/EPSCoR/ APPUl.HTM. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 


Issued  in  Washington,  DC  on  November  29, 
2000. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[PR  Doc.  00-30926  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  64S0-01-U 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Fourmile  Hill  Geothermal  Development 
Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  record 
of  decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  BPA's  ROD  to  execute 
Power  Purchase  Agreements  (PPAs)  and 
Transmission  Services  Agreements 
(TSAs)  with  Calpine  Siskiyou 
Geothermal  Partners,  L.P.  to  acquire  and 
transmit  output  from  the  Fourmile  HiU 
Geothermal  Development  Project 
(Project),  relying  on  the  Fourmile  Hill 
Geothermal  Development  Project  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (Project 
EIS)  (DOE/EIS-0266,  September  1998). 
ADDRESSES:  Copies  of  the  ROD  and 
Executive  Summary  of  the  Project  EIS 
can  be  obtained  by  calling  BPA's  toll- 
free  document  request  line:  1-800-622- 
4520.  The  ROD  is  also  available  on  the 
internet  at  www.efw.bpa.gov. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Kathy  Fisher — KEW-4,  Environmental 
Project  Manager,  Bonneville  Power 
Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621; 
telephone  (503)  230-4375;  fax  (503) 
230-5699;  e-mail  kpfisher®bpa.gov. 
SUPPLEMENTARY  INFORMATION:  These 
PPAs  and  TSAs  will  allow  BPA  to  (1) 
test  the  ability  of  geothermal  energy  in 
the  Fourmile  Hill  area  to  provide  a 
reliable,  economical,  and 
environmentally  acceptable  energy 
resource  in  the  region;  (2)  assure 
consistency  with  BPA's  statutory 
responsibilities;  and  (3)  assure 
consistency  with  BPA's  April  22,  1993, 
Resource  Programs  ROD. 

The  Bureau  of  Land  Management 
(BLM)  and  the  United  States  Forest 
Service  (Forest  Service)  served  as  joint 
lead  agencies  under  the  National 
Environmental  Policy  Act  in  the 
preparation  of  the  Project  EIS  and 
issued  a  ROD  approving  the  Project  on 
May  31,  2000.  The  Siskiyou  County  Air 
Pollution  Control  District  served  as  the 
state  lead  agency  under  the  California 


Environmental  Quality  Act  and, 
similarly,  posted  notice  of  their 
approval  of  the  Project  on  August  9, 
2000.  BPA,  as  a  cooperating  agency  with 
BLM  and  the  Forest  Service,  adopts  the 
Project  EIS  and  the  entire 
Administrative  Record,  including  the 
aforementioned  decision  documents 
and  related  post-Project  EIS 
documentation,  in  this  ROD.  As  detailed 
in  the  Final  EIS,  the  proposed  power 
plant  and  related  facilities  will  be 
located  in  eastern  Siskiyou  and  western 
Modoc  Counties,  California,  on  the 
Klamath  and  Modoc  National  Forests. 

Issued  in  Portland,  Oregon,  on  November 
20,  2000. 

Stephen ).  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 

[PR  Doc.  00-30927  Piled  12-04-00;  8:45  am] 
BILUNG  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Grande  Ronde  and  Imnaha  Spring 
Chinook  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  construct  new  facilities  and 
modify  existing  facilities  for  a 
conservation,  integrated  recovery 
production  program  for  Imnaha, 
Lostine,  and  Upper  Grande  Ronde 
Rivers  and  Catherine  Creek  spring 
Chinook  salmon.  The  new  and  existing 
facihties  would  be  and  are  located  in 
Wallowa  County,  Oregon.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements, 
BPA  will  prepare  a  floodplain  and 
wetlands  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain  and 
wetlands.  The  assessment  will  be 
included  in  the  Environmental 
Assessment  (EA)  being  prepared  for  the 
proposed  project  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  A 
floodplain  statement  of  findings  will  be 
included  in  cmy  finding  of  no  significant 
impact  that  may  be  issued  following  the 
completion  of  the  EA. 
DATE:  Comments  are  due  to  the  address 
below  no  later  than  December  20,  2000. 
ADDRESSES:  To  comment,  phone  toll- 
free  1-800-622-4519,  send  an  e-mail  to 


the  BPA  Internet  address 
comment@bpa.gov,  or  mail  comments  to 
Communications,  Bonneville  Power 
Administration— KC-7,  P.O.  Box  12999, 
Portland,  Oregon  97212. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Patricia  R.  Smith,  KEC-4,  Bormeville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621;  phone 
number  503-230-7349;  fax  number 
503-230-5699;  e-mail  address 
prsmith@bpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
project  would  include  the  following 
types  of  activities  that  may  involve  work 
in  wetlands  and  floodplains: 
construction  of  various  buildings, 
raceways,  rearing  ponds,  effluent 
facilities,  and  pipelines.  Wetlands  and 
floodplains  that  may  be  affected  by  the 
project  are  in  Wallowa  Coimty,  Oregon; 
Township  1  South,  Range  48  East, 
Section  10;  Township  2  South,  Range  43 
East,  Section  3;  and  "Township  3  South, 
Range  48  East,  Section  22. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  November 
22.  2000. 

Thomas  C.  McKinney, 

NEPA  Compliance  Officer. 

[PR  Doc.  00-30928  Filed  12-04-00:  8:45  am) 

BIUJNG  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-9] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comn>ent  Request;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  From  Wood  Furniture 
Manufacturing  Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  From  Wood 
Furniture  Manufacturing  Operations, 
(40  CFR  part  63,  subpart  JJ),  OMB 
number  2060-0324,  Expiration  Date 
February  28,  2001.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  biuden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
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DATES:  Comments  must  be  submitted  on 
or  before  January  4,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  number  1716.03,  OMB  number 
2060-0324  to  the  following  addresses: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Collection  Strategies 
Division  (Mail  Code  2822),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  and  to  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Fariner.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1716.03.  For  Technical 
questions  about  the  ICR,  contact  Robert 
C.  Marshall,  Jr.  (202)  564-7021. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Emissions  Standards 
for  Hazardous  Air  Pollutants  From 
Wood  Furniture  Manufacturing 
Operations,  (40  CFR  part  63,  subpart  JJ), 
OMB  number  2060-0324,  EPA  ICR 
number  1716.03,  expiration  date 
February  28,  2001.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  Respondents  to  this 
information  collection  request  are  the 
owners  and  operators  of  both  new  and 
existing  wood  furniture  manufactiiring 
operations  that  are  major  sources  of 
hazardous  air  pollutants.  Respondents 
are  required  to  submit  both  initial  and 
regular  semiannual  compliance  reports 
and  to  perform  record  keeping  activities. 
The  information  is  used  to  determine 
that  all  sources  subject  to  the  rule  are 
complying  with  the  standards.  The 
information  to  be  collected  is  mandatory 
under  the  rule.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  August  17,  2000  (FR 
50196);  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 


for  a  Federal  agency.  This  includes  tbe 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  vafidating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities:  Wood 
Furniture  Manufacturers. 

Estimated  Number  of  Respondents: 
750. 

Frequency  of  Response:  On  occasion, 
quarterly,  semi-annually  and  annually. 

Estimated  Total  Annual  Hour  Burden: 
92,071  hours. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $40,500. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biu-den,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  number  1716.03, 
OMB  number  2060-0324  in  any 
correspondence. 

Dated:  November  28.  2000. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 

[FR  Doc.  00-30910  Filed  12-04-00;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-8] 

Notification  of  Episodic  Releases  of  Oil 
and  i-lazardous  Substances;  Request 
for  Comment  on  Renewal  Information 
Collection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Notification  of  Episodic  Releases  of  Oil 
and  Hazardous  Substances  (EPA  ICR 
No.  1049.09,  OMB  No.  2050-0046).  This 
is  a  request  to  renew  an  existing  ICR 
that  is  currently  approved.  Before 


submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
conunents  on  specific  aspects  of  the 
collection. 

DATES:  Comments  must  be  submitted  on 
or  before  February  5,  2001. 
ADDRESSES:  Comments  submitted  by 
regular  U.S.  Postal  Service  mail  should 
be  sent  to:  Docket  Coordinator. 
Superfund  Docket  Office,  Mail  Code 
5201G.  U.S.  Environmental  Protection 
Agency  Headquarters,  Ariel  Rios 
Building.  1200  Pennsylvania  Avenue,- 
NW..  Washington,  DC  20460.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
102RQ-ER2  in  the  subject  line  on  the 
first  page  of  your  comment.  Comments 
may  also  be  submitted  electronically  or 
in  person.  Please  follow  the  detailed 
instructions  for  these  submission 
methods  as  provided  in  unit  III  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Beasley.  (703)  603-9086. 
Facsimile  number  (703)  603-9104. 
Electronic  address: 
beasley.lynn@epa.gov.  Comments 
should  not  be  submitted  to  this  contact 
person. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Notice  Apply  to  Me? 

You  may  be  affected  by  this  notice  if 
you  are  the  person  in  charge  of  a  facility 
or  vessel  that  releases  hazardous 
substances  into  the  environment  or 
discharges  oil  into  U.S.  waters  as 
specified  in  section  103(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  and 
section  311  of  the  Clean  Water  Act 
(CWA),  as  amended.  To  determine  if  the 
facility  or  vessel  you  are  in  charge  of  is 
affected  by  this  action,  you  should 
carefully  examine  the  applicability 
provisions  at  40  CFR  parts  110.  117,  and 
302. 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  or  Other  Support 
Documents? 

A.  By  Phone,  Fax,  or  E-mail 

If  you  have  any  questions  or  need 
additional  information  about  this  notice 
or  the  information  collection  request 
(ICR)  referenced,  please  contact  Lynn 
Beasley,  (703)  603-9086.  Facsimile 
number:  (703)  603-9104.  Electronic 
address:  beasley.lynn@epa.gov. 

B.  In  Person 

The  official  record  for  this  notice, 
including  the  public  version,  and  the 
referenced  ICR  have  been  established 


xmder  docket  control  number  102RQ- 
ER2  (including  comments  and  data 
submitted  electronically,  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
and  the  referenced  ICR  are  available  for 
inspection  in  the  U.S.  Environmental 
Protection  Agency  Superfund  Docket 
Office,  Crystal  Gateway  I,  First  Floor. 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  Superfund  Docket  is 
open  from  9  AM  to  4  PM,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Superfund  Docket  is  (703)  603-9232. 

C.  By  Internet 

The  referenced  draft  ICR  and  draft 
Paperwork  Reduction  Act  Submission 
Form  (OMB83-I)  are  available  on  the 
Internet  at  the  following  addresses: 
http://www.epa.gov/superfund/ 

resources/ rq/ icTOOdl.pdf,  and  http:/ 
/www.epa.gov/superfund/ 
resources/rq/omb83edl.pdf  01  see 
the  "Renewal  Information 
Collection  Requests  (ICRs)"  page  for 
Reportable  Quantities  at: 
http://www.epa.gov/superfund/ 
resources/rq/icr.htm. 

m.  How  Can  I  Respond  to  This  Notice? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  docket  control 
number  102RQ-ER2  in  your 
correspondence. 

1 .  By  mail:  Submit  written  comments 
to:  Docket  Coordinator,  Superfund 
Docket  Office.  Mail  Code  5201G,  U.S. 
Environmental  Protection  Agency 
Headquarters.  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier:  Deliver 
written  comments  to:  U.S. 
Environmental  Protection  Agency 
Superfund  Docket  Office,  Crystal 
Gateway  I,  First  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA. 
Telephone:  (703)  603-9232. 

3.  Electronically:  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  superfund.docket@epa.gov. 
Please  note  that  you  should  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
6/7/8  or  ASCn  file  format.  All 


comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  102RQ-ER2.  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
EPA? 

You  may  claim  information  that  you 
submit  in  response  to  this  notice  as  CBI 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  also  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  Lynn  Beasley,  (703) 
603-9086.  Facsimile  number:  (703)  603- 
9104.  Electronic  address: 
beasley.lynn@epa.gov. 

C.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  EPA,  including  whether  the 
information  will  have  practical  utility. 

2.  Evaluate  the  accuracy  of  EPA's 
estimates  of  the  burdens  of  the  proposed 
collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

D.  What  Should  I  Consider  When  I 
Prepare  My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  options  EPA 
proposes,  new  approaches  EPA  hasn't 
considered,  the  potential  impacts  of  the 
various  options  (including  possible 
unintended  consequences),  and  any 
data  or  information  that  you  would  like 
EPA  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 


•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  technical  information  and/ 
or  data  to  support  your  views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 

•  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

•  At  the  beginning  of  yoiu-  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
document  on  which  you  are 
conunenting.  You  can  do  this  by 
providing  the  docket  control  number 
assigned  to  the  notice,  along  with  the 
name,  date,  and  Federal  Register 
citation,  or  by  using  the  appropriate 
EPA  ICR  or  the  Office  of  Management 
and  Budget  (OMB)  control  number. 

IV.  To  What  Infbrmation  Collection 
Activity  or  ICR  Does  This  Notice 
Apply? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Notification  of  Episodic 
Releases  of  Oil  and  Hazardous 
Substances. 

ICR  numbers:  EPA  ICR  No.  1049.09 
OMB  No.  2050-0046. 

ICR  status:  The  expiration  date  for 
this  ICR  was  extended  is  currently 
scheduled  to  expire  on  February  28, 
2001.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  information 
collections  appear  on  the  collection 
instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices,  and,  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  CFR  part  9. 

Abstract:  Section  103(a)  of  CERCLA, 
as  amended,  requires  the  person  in 
charge  of  a  facility  or  vessel  to 
immediately  notify  the  National 
Response  Center  (NRC)  of  a  hazardous 
substance  release  into  the  environment 
if  the  amoimt  of  the  release  equals  or 
exceeds  the  substance's  reportable 
quantity  (RQ)  limit.  The  RQ  of  every 
hazardous  substance  can  be  found  in 
Table  302.4  of  40  CFR  302.4. 

Section  311  of  the  CWA,  as  amended, 
requires  the  person  in  charge  of  a  vessel 
to  immediately  notify  the  NRC  of  an  oil 
spill  into  U.S.  navigable  waters  if  the 
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spill  causes  a  sheen,  violates  applicable 
water  quality  standards,  or  causes  a 
sludge  or  emulsion  to  be  deposited 
beneath  the  surface  of  the  water  or  upon 
adjoining  shorelines. 

The  reporting  of  a  hazardous 
substance  release  that  is  above  the 
substance's  RQ  allows  the  Federal 
government  to  determine  whether  a 
Federal  response  action  is  required  to 
control  or  mitigate  any  potential  adverse 
effects  to  public  health  or  welfare  or  the 
environment.  Likewise,  the  reporting  of 
oil  spills  allows  the  Federal  government 
to  determine  whether  cleaning  up  the 
oil  spill  is  necessary  to  mitigate  or 
prevent  damage  to  public  health  or 
welfare  or  the  environment. 

The  hazardous  substance  and  oil 
release  information  collected  under 
CERCLA  section  103(a)  and  CWA 
section  311  also  is  available  to  EPA 
program  offices  and  other  Federal 
agencies  who  use  the  information  to 
evaluate  the  potential  need  for 
additional  regulations,  new  permitting 
requirements  for  specific  substances  or 
sources,  or  improved  emergency 
response  planning.  Release  notification 
information,  which  is  stored  in  the 
national  Emergency  Response 
Notification  System  (ERNS)  data  base,  is 
available  to  State  and  local  government 
authorities  as  well  as  the  general  public. 
State  and  local  government  authorities 
and  the  regulated  community  use 
release  information  for  purposes  of  local 
emergency  response  planning.  Members 
of  the  general  public,  who  have  access 
to  release  information  through  the 
Freedom  of  Information  Act,  may 
request  release  information  for  purposes 
of  maintaining  an  awareness  of  what 
types  of  releases  are  occurring  in 
different  localities  and  what  actions,  if 
any,  are  being  taken  to  protect  public 
health  and  welfare  and  the 
environment.  ERNS  fact  sheets,  which 
provide  summary  and  statistical 
information  about  hazardous  substance 
and  oil  release  notifications,  also  are 
available  to  the  public. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  This  ICR? 

Under  the  PRA,  "biuden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection,  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  use  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  4.1  hours  per  reportable 
hazardous  substance  release  or  oil  spill. 
The  following  is  a  summary  of  the 
estimates  taken  from  the  ICR: 

Respondents/affected  entities:  Entities 
potentially  affected  by  this  action  are 
facilities  or  vessels  that  manufacture, 
process,  transport,  or  otherwise  use 
certain  specified  hazardous  substances 
and  oil. 

Estimated  total  number  of  reportable 
releases  of  hazardous  substances  and 
oil  per  year:  2  9 ,  204 . 

Frequency  of  response:  When  a 
reportable  release  occurs. 

Estimated  total  annual  burden  hours: 
119,737  hours. 

Estimated  total  annual  burden  costs: 
$3,411,000. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

In  the  renewal  ICR,  EPA  will  review 
the  current  burden  and  cost  statement 
and  adjust  it  accordingly.  EPA  does  not 
expect  the  bxirden  and  cost  statement  in 
the  renewal  ICR  to  differ  significantly 
from  the  burden  and  cost  statement  in 
the  current  ICR. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5{a)(l)(iv)  to  aimoimce  the 
submission  of  the  ICR  to  OMB  and  the 
opportimity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  Lynn  Beasley, 
(703)  603-9086.  Facsimile  number: 
(703)  603-9104.  Electronic  address: 
beasley.ljmn@epa.gov. 

Dated:  November  16,  2000. 
Elaine  F.  Davies, 

Acting  Director,  Office  of  Emergency  and 

Remedial  Response. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-6] 

Protection  of  Stratospheric  Ozone: 
Revocation  of  Refrigerant  Reclaimer 
Certification 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  revocation. 

SUMMARY:  Through  this  action,  EPA  is 
announcing  the  revocation  of  15 
refrigerant  reclaimers  previously 
approved  to  reclaim  used  refrigerant  for 
sale  to  a  new  owner  in  accordance  with 
the  regulations  promulgated  at  40  CFR 
82.164. 

The  following  nine  reclaimers  have 
received  written  notification,  dated 
November  21,  2000,  explaining  the  basis 
for  EPA's  decision  to  revoke  their 
certification:  Advanced  Recovery 
Systems,  Inc.  located  in  Hernando, 
Florida;  CFC  (Charles  Family 
Corporation)  Reclamation  located  in 
North  Kansas  City,  Missouri;  CFC 
Recovery  located  in  Utica,  New  York; 
Colorado  Reclamation  located  in 
Commerce  City,  Colorado;  Major 
Diversities,  Inc.  located  in  Arvada, 
Colorado;  Polar  Pacific,  Inc.  located  in 
San  Diego,  California;  SPW  Engineering 
located  in  Arnold,  Maryland;  Tampa 
Bay  Trane  located  in  Tampa,  Florida; 
and  Trane  Oregon  located  in  Tigard, 
OrMon. 

This  action  also  acknowledges  the 
voluntary  withdrawal  of  six  previously 
certified  reclaimers.  Reclaimers 
requesting  to  be  removed  from  the  list 
of  EPA-certified  reclaimers  include  the 
Alliance  Recovery  Services,  Inc.  located 
in  LaPorte,  Texas;  Appliance  Recycling 
Centers  of  America  located  in 
Minneapolis,  Minnesota;  E.I.  du  Pont  de 
Nemours  and  Company  located  in 
Wilmington,  Delaware;  MRI  Refrigerant 
Reclaim  located  in  Niles,  Illinois;  The 
Reclaim  Center  located  in  Parker, 
Florida;  and  the  Trane  Company-Denver 
Sales  District  located  in  Denver, 
Colorado.  These  reclaimers  have 
received  written  notification,  dated     - 
November  21,  2000,  informing  them  of 
EPA's  action  granting  their  request  to 
voluntarily  withdraw  their  certification. 

The  aforementioned  reclaimers  have 
either  voluntarily  withdrawn  their 
certification  or  have  not  complied  with 
the  recordkeeping  and  reporting 
requirements  established  for  all  EPA- 
certified  reclaimers  pursuant  to  section 
608  of  the  Clean  Air  Act  Amendments 
(the  Act).  In  accordance  with  those 
requirements,  codified  at  40  CFR 
82.166(h),  all  reclaimers  must  annually 
report,  within  30  days  of  the  end  of  the 


calendar  year,  the  quantity  of  material 
sent  to  them  for  reclamation,  the  mass 
of  refrigerant  reclaimed,  and  the  mass  of 
waste  products.  EPA  sent  to  each  of  the 
reclaimers  an  information  collection 
request  issued  pursuant  to  section 
114(a)  of  the  Act,  dated  March  31,  2000, 
in  which  EPA  requested  that  the 
reclaimers  submit  the  required  annual 
report.  That  information  request 
indicated  that  failure  to  respond  could 
result  in  revocation  of  their  EPA 
certification. 

In  accordance  with  40  CFR  82.164(g), 
EPA  revoked  the  certifications  of  these 
reclaimers  on  November  21,  2000. 
Therefore,  these  businesses  are  no 
longer  authorized  to  reclaim  used 
refrigerant  for  sale  to  a  new  owner. 
DATES:  Advanced  Recovery  Systems, 
Inc.;  Alliance  Recovery  Services,  Inc.; 
Appliance  Recycling  Centers  of 
America;  CFC  (Charles  Family 
Corporation)  Recovery;  Colorado 
Reclemiation;  E.I.  du  Pont  de  Nemours 
and  Company;  Major  Diversities,  Inc; 
MRI  Refrigerant  Reclaim;  Polar  Pacific, 
Inc.;  The  Reclaim  Center;  SPW 
Engineering;  Tampa  Bay  Trane;  Trane 
Company-Denver  Sales  District;  and 
Trane  Oregon  had  their  credentials  as 
EPA-certified  reclaimers  revoked, 
effective  November  21,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Banks;  Stratospheric  Program 
Implementation  Branch;  Global 
Programs  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J);  1200 
Pennsylvania  Avenue,  NW;  Washington, 
DC  20460;  (202)  564-9870.  The 
Stratospheric  Ozone  Information 
Hotline,  (800)  296-1996,  can  also  be 
contacted  for  further  information. 

Dated:  November  22,  2000. 
Edward  Callahan, 

Acting  Director,  Office  of  Atmospheric 
Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6911-7] 

Science  Advisory  Board;  Request  for 
Nomination  of  Members  and 
Consultants 

The  U.S.  Environmental  Protection 
Agency's  Science  Advisory  Board 
(SAB),  including  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
and  the  Advisory  Council  on  Clean  Air 
Compliance  Analysis  (Council),  of  the 
Environmental  Protection  Agency  (EPA) 
is  soliciting  nominations  for  Members 


and  Consultants  (M/Cs).  As  part  of  this 
effort,  the  Agency  is  publishing  this 
notice  to  describe  the  purpose  of  the 
SAB  and  to  invite  the  public  to 
nominate  appropriately  qualified 
candidates  of  any  gender  or  ethnic 
background  to  fill  upcoming  vacancies. 
This  process  supplements  other  efforts 
to  identify  qualified  candidates. 

The  SAB  is  composed  of  Non-Federal 
Government  scientists  and  engineers 
who  are  employed  on  an  intermittent 
basis  to  provide  independent  advice 
directly  to  the  EPA  Administrator  on 
technical  aspects  of  public  health  and 
environmental  issues  confronting  the 
Agency.  Members  of  the  SAB  are 
appointed  by  the  Administrator — 
generally  in  October — to  serve  two  years 
terms  with  some  possibilities  for 
reappointment.  Consultants  are 
appointed  throughout  the  year,  as  the 
need  arises,  by  the  SAB  Staff  Director  to 
serve  renewable  one-year  terms  and 
serve  on  SAB  committees,  as  needed,  to 
support  the  work  of  the  Board.  Many 
individuals  serve  as  Consultants  prior  to 
serving  as  Members. 

Any  interested  person  or  organization 
may  nominate  qualified  persons  to  serve 
on  the  SAB.  Nominees  should  be 
qualified  by  education,  training,  and 
experience  to  evaluate  scientific, 
engineering  and/or  economics 
information  on  issues  referred  to  and 
addressed  by  the  Board.  Successful 
candidates  have  distinguished 
themselves  professionally  and  should  be 
available  to  invest  the  time  and  effort  to 
advance  the  cause  of  the  supporting  the 
use  of  good  science  through  the  efforts 
of  the  SAB. 

Members  and  Consultants  (M/Cs) 
most  often  serve  in  association  with  one 
of  the  following  standing  committees: 
Advisory  Council  on  Clean  Air 
Compliance  Analysis,  Clean  Afr 
Scientific  Advisory  Committee, 
Drinking  Water  Committee,  Ecological 
Processes  and  Effects  Committee, 
Environmental  Economics  Advisory 
Committee,  Environmental  Engineering 
Committee,  Environmental  Health 
Committee,  Integrated  Human  Exposure 
Committee,  Radiation  Advisory 
Committee,  and  Research  Strategies 
Advisory  Committee. 

M/Cs  can  expect  to  attend  1-6 
meetings  per  year,  based  upon  the 
activity  of  the  committee  on  which  they 
serve.  M/Cs  generally  serve  as  Special 
Government  Employees  (SGEs)  (40  CFR 
part  3,  subpart  F  or  EPA  Ethics  Advisory 
88-6  dated  7/6/88)  and  receive 
compensation,  in  addition  to 
reimbursement  at  the  Federal 
government  rate  for  travel  and  per  diem 
expenses  while  serving  on  the  SAB. 
Prior  to  their  appointment,  SGEs  are 


requfred  to  complete  an  information 
package,  including  a  Confidential 
Financial  Disclosure  Report. 

Membership  appointments  associated 
with  this  solicitation  will  begin  in  the 
fall  of  2001.  While  it  is  too  early  to 
know  for  certain  what  types  of  expertise 
will  be  needed,  it  is  likely  that  at  least 
some  of  the  new  members  will  have 
expertise  in  the  following  areas: 
Air  pollution  effects  on  plant  life. 
Criteria  air  pollutants. 
Dietary  intake  exposure. 
Engineering  options  for  risk  reduction. 
Environmental  modeling. 
Environmental  microbiology. 
General  toxicology. 
Landscape  ecology. 
Risk  assessment  modeling. 

Nominees  should  be  identified  by 
name,  occupation,  position,  address, 
telephone  number,  fax  number,  email 
address,  and  SAB  committee  of  primary 
interest.  Nominations  should  include  a 
ciurent  resume  that  addresses  the 
nominee's  backgroimd,  experience, 
qualifications,  and  specific  areas  of 
expertise. 

Information  on  the  nominees  will  be 
entered  into  the  SAB's  data  base  for 
potential  M/Cs  which  will  be  consulted, 
as  appropriate,  when  vacancies  arise 
and/or  when  special  expertise  is  needed 
for  particular  reviews.  "This  request  for 
nominations  does  not  imply  any 
commitment  by  the  Agency  to  select 
individuals  to  serve  as  a  M/C  to  the  SAB 
from  the  responses  received. 

Nominations  should  be  submitted  to: 
Ms.  Carolyn  Osborne,  Project 
Coordinator,  Science  Advisory  Board 
(1400A),  USEPA,  1200  Pennsylvania 
Avenue,  Washington,  DC  20460  Tel: 
(202)  564-4533  no  later  than  February  1, 
2001.  Additional  information 
concerning  the  Science  Advisory  Board, 
its  structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website: 
h  ttp  ://www.  epa  .gov /sab. 

Dated:  November  24.  2000. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  00-30915  Filed  12-4-00;  8:45  am) 

BILLING  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting,  Open 
Commission  Meeting,  Thursday, 
December  7,  2000 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  7,  2000,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
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Room  TW-C305,  at  445  12th  Street. 
SW..  Washington.  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Mass  Media — Title:  Applications  of 
Anderson  Broadcasting  Company 
(Assignor)  and  Cumulus  Licensing  Corp. 
(Assignee);  For  Consent  to  the  Assignment 
of  the  Licenses  of  KBMR(AM),  Bismarck, 
ND,  KXMR(AM),  Bismarck,  ND,  KSSS(FM), 
Bismarck,  ND,  KAVG(FM),  Beulah,  ND, 
and  KBKU(FM),  Hettinger,  ND.  (File  Nos. 
B  AL/B  ALH/B  AP-1 999 1 004  AA  Y-ABC) . 
Summary:  The  Commission  will  consider  a 
Hearing  Designation  Order  concerning 
applications  for  the  assignment  of  licenses 
from  Anderson  Broadcasting  Company  to 
Cumulus  Licensing  Corp. 

2 — Mass  Media — Title:  Definition  of  Radio 
Markets.  Summary:  The  Commission  will 
consider  a  Notice  of  Proposed  Rule  Making 
concerning  its  methodology  for  defining 
radio  markets,  and  other  related  policies 
for  applying  the  radio  multiple  ownership 
rules. 

3 — Common  Carrier — Title:  Numbering 
Resource  Optimization  (CC  Docket  No.  99- 
200);  and  Petition  for  Declaratory  Ruling 
aad  Request  for  Expedited  Action  on  the 
July  15, 1997  Order  of  the  Pennsylvania 
Public  Utility  Commission  Regarding  Area 
Codes  412,  610,  215,  and  717  (CC  Docket 
No.  96-98).  Summary:  The  Commission 
will  consider  a  Second  Report  and  Order, 
Order  on  Reconsideration  in  CC  Docket  No. 
96-98  and  CC  Docket  No.  99-200.  and  a 
Second  Further  Notice  of  Proposed  Rule 
Making  in  CC  Docket  No.  99-200  regarding 
plans  for  nationwide  thousands-block 
number  pooling  and  other  strategies  to 
ensure  that  the  numbering  resources  of  the 
North  American  Numbering  Plan  are  used 
efficiently. 

4 — Office  of  Engineering  and  Technology — 
Title:  Authorization  and  Use  of  Software 
Defined  Radios  (ET  Docket  No.  00-47). 
Siunmary:  The  Commission  will  consider  a 
Notice  of  Proposed  Rule  Making 
concerning  the  authorization  and  sue  of 
software  defined  radios. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail 

its_inc@ix.netcom.com.  Their  Internet 
address  is  http://www.itsdocs.com/. 


This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection  can 
be  viewed  over  George  Mason 
University's  Capitol  Connection.  The 
Capitol  Connection  also  will  carry  the 
meeting  live  via  the  Internet.  For 
information  on  these  services  call  (703) 
993-3100.  The  audio  portion  of  the 
meeting  will  be  broadcast  live  on  the 
Internet  via  the  FCC's  Internet  audio 
broadcast  page  at  <http://www.fec.gov/ 
realaudio/>.  The  meeting  can  also  be 
heard  via  telephone,  for  a  fee,  from 
National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon.  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703) 834-0111. 

Federal  Communications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Branch. 

[FR  Doc.  00-31049  Filed  12-1-00;  2:44  pm] 

BILUNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
revised  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  FEMA's  use  of 
surveys  to  collect  disaster  related 
information.  FEMA  will  use  various 
modes  of  data  collection  including: 
mailed  questionnaires,  phone  surveys, 
and  computerized  surveys.  The  survey 
respondents  will  include  individual 
disaster  applicants,  state  and  local 
government  officials,  voluntary  agency 
officials,  and  officials  from  other 
Federal  agencies  involved  in  delivering 
disaster  assistance. 
SUPPLEMENTARY  INFORMATION:  These 
surveys  are  conducted  in  response  to 


Executive  Order  12862  which  requires 
that  "all  executive  departments  and 
agencies  that  provide  significant 
services  directly  to  the  public"  meet 
established  customer  service  standards 
and  to  "survey  customers  to  determine 
the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with 
existing  services." 

Collection  of  Information 

Title:  FEMA  Disaster  Assistance  and 
Operatipns  Customer  Satisfaction 
Surveys. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0256. 

Abstract.  The  surveys  provide  FEMA 
with  information  about  customer 
satisfaction  and  program  effectiveness. 
The  surveys  help  interpret  the  effects  of 
disaster-related  policy  changes  or 
innovations.  The  survey  is  also  used  to 
measure  trends  and  patterns  in 
customer  satisfaction  and  program 
effectiveness  over  time.  FEMA  will  use 
various  modes  of  data  collection 
including:  mailed  questionnaires,  phone 
siuveys,  and  computerized  siu^eys. 
Phone  surveys  of  individual  applicants 
may  be  conducted  daily  and  written 
surveys  will  be  conducted  after  every 
presidentially  declared  disaster  for 
individual  assistance  (the  average 
number  of  declared  disasters  per  year  is 
50).  The  survey  respondents  will 
include  individual  disaster  applicants, 
state  and  local  government  officials, 
voluntary  agency  officials,  and  officials 
from  other  Federal  agencies  involved  in 
delivering  disaster  assistance.  FEMA 
will  randomly  sample  individual 
disaster  applicants  and  will  siu^^ey  the 
entire  universe  of  state  and  local 
government  officials,  voluntary  agency 
officials.  Officials  from  other  Federal 
agencies  involved  in  delivering  disaster 
assistance  also  will  be  sim^eyed. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
institutions,  not-for-profit  institutions. 
Federal  Government,  state,  local,  or 
tribal  government.  It  is  important  to 
note  that  FEMA  does  not  solicit  survey 
responses  from  businesses  or  other  for- 
profit  institutions,  but  it  is  possible  that 
an  individual  applicant  sampled  will 
respond  as  a  business  owner. 

Estimated  Total  Annual  Burden 
Hours.  23,480.  See  calculations  in  table 
below. 


Respondent  group 

Survey 

Desired 
respondents 
per  administra- 
tions (A) 

Numtjer  of 

administration 

per  year 

(B) 

Burden  hours 

per 

respondent 

(C) 

Total  annual 

burden  hours 

(AXBXC) 

Individual  assistance  ap- 
plicants. 

Disaster  Assistance  Customer  Satisfaction  Sur- 
vey. 

Inspection  Services  Survey 

Teleregistration  Survey  (Proposed) 

400 

400 
400 
400 
400 

400 
60 

30 

40 
30 

SO 

50 
SO 
50 
10 

4 
60 

60 

60 

4 

25 

.25 
.25 
.25 
.25 

.25 
.25 

.25 

.25 
.25 

5.000 

5,000 
5,000 
5,000 
1,000 

400 
900 

450 

600 
30 

Helpline  Survey  (Proposed)  

Preferences  &  Best  Practices  in  the  Delivery  of 
Customer  Service/Disaster  Recovery  Center 
Survey  (Proposed). 

Community  Relations  Survey  (Proposed)  

Officials 

Public  Assistance  Survey— 30  per  disaster,  2  re- 
sponses per  year. 

Other  Federal  Agency  Officials  Survey  (Pro- 
posed)— 15  per  disaster,  2  responses  per 
year. 

Voluntary  Agencies  Survey  (Proposed) — 10  per 
disaster,  4  responses  per  year. 

Community  Relations  Survey  (Proposed)  

Total  

23,380 

Estimated  Annual  Cost  To 
Respondents.  We  have  estimated  that  it 
will  cost  each  respondent  $4.00  to 
complete  each  survey.  The  estimate  is 
based  on  the  respondent  making  $16.00 
per  hour  (median  household  income  of 
$34,076/2,080  hours  per  year).  The 
estimated  total  annuaiized  cost  is 
$93,520.00  (23,380  respondents  x 
$16.00  per  hour  x  .25  hour). 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  on  or  before  February  5,  2001. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Branch,  Program  Services  Division, 
Operations  Support  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472.  Telephone  number  (202)  646- 
2625.  FAX  number  (202)  646-3347.  E- 


mail  address: 
muriel.anderson@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kedra  Mitchell,  Program  Specialist, 
Federed  Emergency  Management 
Agency,  Response  and  Recovery 
Directorate,  Readiness  Coordination 
Division,  Strategic  Planning  & 
Evaluation  Team,  (202)  646-3381  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  November  28,  2000. 
Reginald  Trujillo, 

Director,  Progmm  Services  Division, 

Operations  Support  Directorate. 

[FR  Doc.  00-30867  Filed  12-4-00;  8:45  am] 

BILLING  CODE  6718-01-4> 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 

Background 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 


incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  Comment  on  Information 
Collection  Proposal 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  acciu^cy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  February  5,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington.  DC  20551,  or 
mailed  electronically  to 
regs.  coalmen  ts@fedeTalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  seciuity  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Mcinagement  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Mary  M.  West, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Diane  Jenkins  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  Approve  Under  OMB 
Delegated  Audiority  the  Extension  for 
Three  Years.  Without  Revision,  of  the 
Following  Report 

1.  Report  title:  Money  Market  Mutual 
Fund  Assets  Report. 

Agency  form  number:  FR  2051a  and  b. 

OMB  control  number:  7100-0012. 
.  Frequency:  weekly  and  monthly. 

Reporters:  money  market  mutual 
funds. 

Annual  reporting  hours:  6,360  hoiu^. 

Estimated  average  hours  per  response: 
3  minutes  (FR  2051a),  12  minutes  (FR 
2051b). 


Number  of  respondents:  1800  (FR 
2051a),  700  (FR  2051b). 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  353  et  seq.)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  weekly  FR  2051a  and 
the  monthly  FR  2051b  reports  cover 
total  value  of  shares  outstanding  and 
investments  of  approximately  1 .800 
money  market  mutual  funds.  The  data 
are  used  at  the  Board  for  constructing 
the  monetary  aggregates  and  for  the 
analysis  of  current  money  market 
conditions  and  developments  in  the 
financial  sector. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  29.  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-30835  Filed  12^1-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  thefr 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  19,  2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President), 
411  Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Hardin  County  Bancshares,  Inc. 
Employee  Stock  Ownership  Plan,  and 
Eddie  K.  Whitlow,  Savannah,  Tennessee; 
as  trustee  for  Hardin  County 
Bancshares,  Inc..  Savannah.  Tennessee, 
executor  of  the  Isom  G.  Hinton  Estate, 
and  co-executor  of  the  Hinton  Family 
Partnership;  to  retain  voting  shares  of 
Hardin  County  Bancshares.  Inc., 
Savannah.  Tennessee,  and  thereby 
indirectly  retain  voting  shares  of  The 
Hardin  County  Bank.  Savannah, 
Tennessee. 


B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble.  Vice  President), 
2200  North  Pearl  Street.  Dallas.  Texas 
75201-2272: 

1 .  Stewart  Larkin  Armstrong,  San 
Antonio.  Texas;  to  acquire  additional 
voting  shares  of  Kleberg  and  Company 
Bankers.  Inc..  Kingsville.  Texas,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  Kleberg  First  National 
Bank,  Kingsville,  Texas. 

Dated:  Board  of  Governors  of  the  Federal 
Reserve  System.  November  29.  2000. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-30833  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
WTiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29, 
2000. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 


1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Fifth  Third  Bancorp.  Cincinnati, 
Ohio;  to  merge  wi\h  Capital  Holdings, 
Inc.,  Sylvania,  Ohio,  and  thereby 
indirectly  acquire  voting  shares  of 
Capital  Bank,  N.A.,  Sylvania,  Ohio. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Garden  City  Bancshares 
Acquisition  Corporation,  Garden  City, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Garden  City 
Bancshares,  Inc.,  Garden  City,  Missouri, 
and  thereby  indirectly  acquire  Garden 
City  Bank,  Garden  City,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29,  2000. 
Rol>ert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-30832  Filed  12-4-00;  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wrriting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 


Unless  otherwise  noted,  conmaents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  Milstar  Financial,  Inc.,  Miami 
Beach,  Florida;  to  become  a  bank 
holding  company  by  acquiring  46.04 
percent  of  the  voting  shares  of  First 
Western  Bank,  Cooper  City,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Comerica  Incorporated,  Detroit, 
Michigan;  to  merge  with  Imperial 
Bancorp,  Inglewood,  California,  and 
thereby  indirectly  acquire  voting  shares 
of  Imperial  Bank,  Inglewood,  California. 
Comerica  also  has  applied  to  acquire  an 
option  to  acquire  up  to  19.9  percent  of 
Imperial  Bancorp. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  30,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-30902  Filed  12-4-00:  8:45  am] 

BILUNG  CODE  621I>-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 


bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  19.  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  National  Australia  Bank  Limited, 
Melbourne,  Australia;  to  acquire 
indirectly  through  Homeside  Lending, 
Inc.,  Jacksonville,  Florida,  certain  assets 
and  assume  certain  liabilities  of  Charles 
F.  Curry  Company.  Kansas  City, 
Missouri,  and  to  thereby  engage  in  the 
nonbanking  activities  of  extending 
credit  and  servicing  loans  and  activities 
related  to  extending  credit,  pursuant  tq 
§§  225.28(b)(1)  and  225.28(b)(2)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  29,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-30834  Filed  12-4-00:  8:45  am] 

BHJJNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nont>anking  Activities  or 
to  Acquire  Companies  That  Are 
Engaged  in  Permissibte  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  thefr  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 
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Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  2,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  lackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  FBOP  Corporation.  Oak  Park. 
Illinois;  to  acquire  100  percent  of  the 
voting  stock  of  PBOC  Holdings,  Inc.,  Los 
Angeles,  California,  and  thereby 
indirectly  acquire  voting  shares  of 
Peoples  Bank  of  California,  Los  Angeles, 
California,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  30,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-30901  Filed  12^1-00;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Meeting  Act 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11  a.m.,  Monday, 
December  11,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  December  1,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  00-31103  Filed  12-1-00;  3:58  pml 

BILUNG  CODE  6210-01-M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATES:  10:00  a.m.  (EST) 
December  11,  2000. 

PLACE:  4th  Floor,  Conference  Room 

4506.  1250  H  Street,  NW.,  Washington, 

DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
November  13,  2000,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Ebcecutive  Director. 

3.  Review  of  KPMG  Peat  Marwick 
audit  reports; 

(a)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Policies 
and  Procedures  of  the  Federal 
Retirement  Thrift  Investment  Board 
Administrative  Staff' 

(b)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  C  and  F  Fimd  Investment 
Management  Operations  at  Barclays 
Global  Investors,  N.A." 

(c)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Billing  Process  at  the 
United  States  Department  of 
Agricultiue,  National  Finance  Center." 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  November  30,  2000. 

Elizabeth  S.  WoodnifF, 

Ssecretary  to  the  Board.  Federal  Retirement 
Thrift  Investment  Baord. 

(FR  Doc.  00-31014  Filed  12-1-00;  12:29  pm) 

BILUNG  CODE  6760-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications; 
Cancellation  of  an  Optional  Form  by 
Department  of  State 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  is 
cancelling  the  following  Optional  Form 
because  of  low  usage: 

OF  189,  Travel  Reimbursement  Voucher 


The  form  will  be  converted  to  a  State 
Department  form.  You  can  request 
copies  of  the  new  form  from: 
Department  of  State,  IS/OIS/DIR,  2201  C 
Street,  NW;  Room  B264NS,  Washington, 
DC  20520-0264. 

DATES:  Effective  December  5,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  October  25,  2000. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

[FR  Doc.  00-30900  Filed  12-4-00;  8:45  am] 
BILUNG  CODE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Travel  and  Transportation  Policy 
Division;  Construction  Cancellation  of 
a  Standard  Form 

AGENCY:  Office  of  Govemmentwide 
Policy,  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration,  Office  of 
Governmentwide  Policy  is  cancelling 
the  constructions  of  the  following 
Standard  Form  because  of  low  user 
demand: 

SF  1169.  U.S.  Government 
Transportation  Requests  (2-part  set) 
(identified  by  NSN  7540-00-634-4363) 
and  (4-part  set  book)  (identified  by  NSN 
7540-00-634-4365).  The  4-part  single 
set  version  (identified  by  NAN  7540- 
00-985-8038)  of  this  form  is  still 
available  from  FSS. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  Services  Administration,  Forms 
Management,  (202)  501-0581. 
DATES:  Effective  December  5,  2000. 

Dated:  October  30,  2000. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer. 

[FR  Doc.  00-30899  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  the  National 
Bioethics  Advisory  Commission 
(NBAC) 

SUMMARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Conmiission.  The  Commission 


will  discuss  its  ongoing  project  ethical 
and  policy  issues  in  international 
research.  Some  Commission  members 
may  participate  by  telephone 
conference.  The  meeting  is  open  to  the 
public  and  opportimities  for  statements 
by  the  public  will  be  provided  on 
January  18  from  1:00-1:30  pm. 


Dates/times 

Location 

January  18,  2001, 

Sheraton  Premiere  at 

8:30  am-5  pm. 

Tysons  Comer, 

8661  Leesburg 

Pike,  Tysons  Cor- 

nerA/ienna,  Virginia 

22182 

January  19,  2001,  8 

Same  Location  as 

am-12  pm. 

Above 

SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3,  1999  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  from  the  applications  of 
that  research. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Jody  Crank  by  telephone, 
fax  machine,  or  mail  as  shown  below  as 
soon  as  possible,  at  least  4  days  before 
the  meeting.  The  Chair  will  reserve  time 
for  presentations  by  persons  requesting 
to  speak  and  asks  that  oral  statements  be 
limited  to  five  minutes.  The  order  of 
persons  wanting  to  make  a  statement 
will  be  assigned  in  the  order  in  which 
requests  are  received.  Individuals 
unable  to  make  oral  presentations  can 
mail  or  fax  their  vmtten  comments  to 
the  NBAC  staff  office  at  least  five 
business  days  prior  to  the  meeting  for 
distribution  to  the  Commission  and 
inclusion  in  the  public  record.  The 
Commission  also  accepts  general 
comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jody  Crank,  National  Bioethics  Advisory 
Commission,  6705  Rockledge  Drive, 
Suite  700,  Bethesda,  Maryland  20892- 


7979,  telephone  (301)  402-4242,  fax 
number  (301)  480-6900. 

Dated:  November  29,  2000. 
Eric  M.  Meslin, 

Executive  Director,  National  Bioethics 
Advisory  Commission. 

(FR  Doc.  00-30871  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4167-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Injury  Research  Grant  Review 
Committee:  Conference  Call  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  1  p.m.-l:30  p.m., 
December  19,  2000. 

Place:  National  Center  for  Injury 
Prevention  and  Control  (NCEPC),  CDC,  Koger 
Center,  Vanderbilt  Building,  1st  Floor, 
Conference  Room  1006,  2939  Flowers  Road, 
South,  Atlanta,  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 

Status:  Open:  1:00  p.m.-l:10  p.m., 
December  19,  2000; 

Closed:  1:10  p.m.-l:30  p.m.,  December  19, 
2000. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focuses 
on  prevention  and  control  and  to  support 
injury  prevention  research  centers. 

Matters  To  Be  Discussed:  Agenda  items 
include  the  purpose  of  the  meeting  and 
discussion  and  vote  on  site  visits  to  be 
conducted  by  IRGRC.  Beginning  at  1:10  p.m., 
through  1:30  p.m.,  December  19,  the 
Committee  will  discuss  and  vote  on  the 
preliminary  evaluation  (triage)  conducted  by 
IRGRC  to  determine  if  a  grant  application 
submitted  in  response  to  Program 
Announcement  #01007  is  of  sufficient 
scientific  and  technical  merit  to  warrant 
further  review  by  IRGRC.  This  portion  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6),  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  Law.  92-463. 

This  notice  is  published  less  than  15  days 
prior  to  the  conference  call  due  to 
administrative  delay. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Contact  Person  for  More  Information: 
Richard  W.  Sattin,  M.D.,  Acting  Executive 
Secretary,  IRGRC,  NCIPC,  CDC,  4770  Buford 
Highway,  NE,  M/S  K58.  Atlanta,  Georgia 
30341-3724,  telephone  770/488-4330. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  30,  2000. 
JuUa  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  00-30995  Filed  12-1-00;  11:39  am] 

BILUNG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Allotment  Percentages  to 
States  for  Child  Welfare  Services  State 
Grants 

AGENCY:  Adminisfration  for  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 

ACTION:  Biennial  publication  of 
allotment  percentages  for  States  under 
the  Tide  IV-B  subpart  1,  Child  Welfare 
Services  State  Grants  Program. 

SUMMARY:  As  required  by  section  421(c) 
of  the  Social  Security  Act  (42  U.S.C. 
621(c)),  the  Department  is  publishing 
the  allotment  percentage  for  each  State 
under  the  Tide  IV-B  subpart  1,  Child 
Welfare  Services  State  Grants  I*rogram. 
Under  section  421(a),  the  allotment 
percentages  are  one  of  the  factors  used 
in  the  computation  of  the  Federal  grants 
awarded  under  the  Program. 

EFFECTIVE  DATE:  The  allotment 
percentages  shall  be  effective  for  Fiscal 
Years  2002  and  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lee,  Office  of  Management 
Services,  Administration  for  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  330  C  Street, 
SW.,  Washington,  D.C.  20447. 

SUPPLEMENTARY  INFORMATION:  The 
allotment  percentage  for  each  State  is 
determined  on  the  basis  of  paragraphs  • 
(b)  and  (c)  of  section  421  of  the  Act. 
These  figures  are  available  on  the  ACF 
homepage  on  the  internet:  http:// 
www.acf.dhbs.gov/programs/cb/.  The 
allotment  percentage  for  each  State  is  as 
follows: 
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State 


Alabama 

Alaska  

Arizona  

Arkansas 

California 

Cotorado 

Connectrcut 

Delaware 

District  of  Columbia 

Fk}rida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  

New  Jersey 

New  Mexk:o 

New  York 

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Venfnont  

Virginia 

Washington 

West  Virginia'  

Wisconsin  

Wyoming  

American  Samoa  ... 

Guam  

N.  Mariana  Islands 

Puerto  Rico 

Virgin  Islands  „ 


Altotment  per-     DEPARTMENT  OF  HEALTH  AND 
centage  HUMAN  SERVICES 


59.48 
48.91 
55.89 
61.01 
48.04 
45.34 
31.28 
46.32 
30.47 
50.80 
52.27 
'50.75 
59.88 
45.27 
54.08 
54.58 
52.98 
59.13 
59.38 
56.91 
43.39 
38.66 
50.76 
46.26 
63.55 
53.49 
61.15 
52.59 
45.54 
45.92 
37.46 
61.30 
40.91 
53.73 
59.09 
52.15 
59.47 
52.39 
49.81 
48.60 
58.73 
56.50 
55.06 
52.96 
59.18 
54.70 
48.07 
47.49 
62.93 
52.03 
54.03 
70.00 
70.00 
70.00 
70.00 
70.00 


Dated:  November  27,  2000. 
Patricia  Montoya, 

Commissioner,  Administration  for  Children, 

Youth  and  Families. 

[FR  Doc.  00-30887  Filed  12-4-00;  8:45  am] 

BILLING  CODE  4184-01-P 


Food  and  Drug  Administration 
[Docket  No.  OON-1 575] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Nutrition  Labeling; 
Declaration  of  Caloric  Amounts  and 
Serving  Sizes  for  Breath  Mints 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements 
regarding  the  nutrition  labeling  of 
breath  mints. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  February  5,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  nxmiber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosbiug,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  &om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 


U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Nutrition  Labeling;  Declaration  of 
Caloric  Amounts  and  Serving  Sizes  for 
Breath  Mints— 21  CFR  101.9(b)  and 
101.9(c)(1)  (OMB  Control  Number 
0910-0364)-— Extension 

Section  403(q)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  343(q))  requires  that  the  label  or 
labeling  of  a  food  bear  nutrition 
information,  including  information  on: 
(1)  The  serving  size  and  number  of 
servings  per  container,  and  (2)  the 
number  of  calories  present  in  a  serving 
of  the  food.  Under  FDA's  nutrition 
labeling  regulations  in  §  101.9(d)(3)  (21 
CFR  101.9(d)(3)).  the  nutrition  facts 
panel  of  the  food  label  must  disclose  the 
serving  size  of  the  food  product  and  the 
number  of  servings  in  each  package. 
Under  §  101.9(c)(1),  the  nutrition  facts 
panel  must  disclose  the  number  of 
calories  present  in  a  serving  of  the  food. 

In  the  Federal  Register  of  December 
30,  1997  (62  FR  67775),  FDA  published 
a  proposed  rule  to  amend  the  nutrition 
labeling  regulations  by  changing  the 
label  serving  size  for  the  product 
category  "Hard  candies,  breath  mints" 
to  one  unit.  FDA  proposed  this  change 
in  response  to  a  petition  to  provide  a 
serving  size  for  breath  mints  that  more 
accurately  reflects  the  amount 
customarily  consumed  per  eating 
occasion.  In  a  related  issue,  FDA  also 
proposed  to:  (1)  Modify  the  rounding 
rules  for  calories  to  allow  the 
declaration  of  caloric  amounts  of  less 
than  5  calories  on  the  nutrition  label. 


and  (2)  require  that  the  number  of 
calories  declared  on  the  nutrition  label 
of  a  food  product  be  consistent  with  any 
claims  about  caloric  content  that  are 
made  in  its  labeling.  As  a  result  of  this 
proposed  rule,  manufacturers,  packers, 
or  distributors  who  make  labeling 
claims  that  their  products  contain 
between  1  and  5  calories  would  be 


required  to  change  the  declaration  of  the 
amount  of  calories  on  the  nutrition 
label.  In  addition,  manufactiu-ers  of 
small  breath  mints  would  be  required, 
under  §  101.9(b),  to  change  the  serving 
size  and,  under  §  101.9(c)  and  (d),  to 
modify  the  amounts  and  Daily  Values 
for  nutrients  Usted  in  the  nutrition  label 
for  their  products.  The  proposal 


included  burden  estimates  for  the 
proposed  changes  and  solicited  public 
comment.  In  the  interim,  however,  FDA 
is  seeking  an  extension  of  OMB 
approval  for  the  current  regulations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1  .—ESTIMATED  ADDITIONAL  REPORTING  BURDEN  ^ 

21  CFR  Section 

No.  of                Total  No.  of 
Respondents          Responses 

Hours  per 
Response 

Total  Operating 
Costs 

Total  Hours 

101.9(b)  and  (c)(1) 

4                         30 

1       ^ 

$15,000 

30 

'  There  are  no  capital  or  maintenance  costs  associated  with  this  collection  of  information. 


The  proposed  modification  of  the 
rules  for  the  declaration  of  the  amount 
of  calories  and  the  proposed  change  of 
the  label  serving  size  on  the  nutrition 
facts  panel  would  result  in  a  one-time 
burden  created  by  the  need  for  firms  to 
revise  their  labels.  In  addition  to 
changing  the  statement  of  calories  and 
the  serving  sizes,  firms  would  have  to 
recalculate  the  number  of  servings  per 
container  and  any  nutrient  amounts  and 
Daily  Values  affected  by  the  change  in 
serving  size.  Of  those  breath  mints  for 
which  FDA  has  information  regarding 
the  size  of  the  product,  there  are  4  firms 
producing  5  brands  of  small  breath 
mints,  or  approximately  30  distinct 
small  breath  mint  labels.  These  are  the 
only  firms  that  would  be  affected  by  this 
proposed  rule.  FDA  estimates  that  these 
firms  would  require  an  average  of  1 
hour  per  label  to  comply  with  the 
requirements  of  a  final  rule  based  on 
this  proposal.  For  breath  mint  products, 
the  average  administrative,  redesign, 
and  inventory  disposal  costs  for  a 
labeling  change  of  this  type,  with  a  1- 
year  compliance  period,  would  result  in 
a  one-time  operating  cost  of  $500  per 
label  or  a  total  estimated  operating  cost 
of  $15,000. 

Dated:  November  28.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-30828  Filed  12-4-00;  8:45  am) 

BILLING  CODE  416O-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 283] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Reporting  and 
Recordkeeping  Requirements  and 
Availability  of  Sample  Electronic 
Products  for  Manufacturers  and 
Distributors  of  Electronic  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Reporting  and  Recordkeeping 
Requirements  and  Availability  of 
Sample  Electronic  Products  for 
Manufactiu-ers  and  Distributors  of 
Electronic  Products"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  13,  2000 
(65  FR  55262),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  conti-ol  number  0910-0025.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 


this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  November  28,  2000. 
Margaret  M.  Dotzei, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  00-30830  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  416(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 311] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Export  of  Medical  I3evices — 
Foreign  Letters  of  Approval 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Export  of  Medical  Devices — Foreign 
Letters  of  Approval"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pegg>'  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  12,  2000 
(65  FR  55027),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  OMB  has  now  approved  the 
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information  collection  and  has  assigned 
OMB  control  number  0910-0264.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  th§  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  November  28.  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-30831  Filed  12^-00;  8:45  am] 
8IUJN6  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1 060] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval:  Adoption  of  FDA  Food  Code 
by  Local,  State,  and  Tribal 
Jurisdictions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Adoption  of  FDA  Food  Code  by  Local, 
State,  and  Tribal  Jurisdictions"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  3,  2000  (65 
FR  47736),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-448.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


Dated:  November  28,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  00-30874  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 440] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  User  Fee 
Cover  Sheet 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  4, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUP»>LEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

User  Fee  Cover  Sheet;  Form  FDA 
3397— (OMB  Control  Number  0910- 
0297}— Extension 

Under  sections  735  and  736  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  379g  and  379h),  the 
"Prescription  Drug  User  Fee  Act  of 
1992"  (PDUFA)  (Public  Law  102-571), 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Public  Law  105-115),  FDA  has 
the  authority  to  assess  and  collect  user 
fees  for  certain  drug  and  biologies 


license  applications  and  supplements. 
Under  this  authority,  pharmaceutical 
companies  pay  a  fee  for  certain  new 
human  drug  applications,  biologies 
license  applications  or  supplements 
submitted  to  the  agency  for  review. 
Because  the  submission  of  user  fees 
concurrently  with  applications  and 
supplements  is  required,  review  of  an 
application  cannot  begin  until  the  fee  is 
submitted.  Form  FDA  3397  is  the  user 
fee  cover  sheet,  which  is  designed  to 
provide  the  minimum  necessary 
information  to  determine  whether  a  fee 
is  required  for  review  of  an  application, 
to  determine  the  amount  of  the  fee 
required,  and  to  account  for  and  track 
user  fees.  The  form  provides  a  cross- 
reference  of  the  fee  submitted  for  an 
application  with  the  actual  application 
by  using  a  unique  number  tracking 
system.  The  information  collected  is 
used  by  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  and 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  initiate  the 
administrative  screening  of  new  drug 
applications,  biologies  license 
applications,  and  supplemental 
applications. 

Respondents  to  this  collection'of 
information  are  new  drug  and  biologies 
manufacturers.  Based  on  FDA's  data 
base  system,  there  are  an  estimated  208 
manufacturers  of  products  subject  to 
PDUFA.  However,  not  all  manufactiu-ers 
will  have  any  submissions  in  a  given 
year  and  some  may  have  multiple 
submissions.  The  total  number  of 
aiuiual  responses  is  based  on  the 
number  of  submissions  received  by  FDA 
in  fiscal  year  1999.  CDER  estimates 
2,478  annual  responses  that  include  the 
following:  125  new  drug  applications, 
1,458  chemistry  supplements,  755 
labeling  supplements,  and  140  efficacy 
supplements.  CBER  estimates  443 
annual  responses  that  include  the 
following:  8  biologies  license 
applications,  396  manufacturing 
(chemistry)  supplements,  29  labeling 
supplements,  and  10  efficacy 
supplements.  The  estimated  hoiu"s  per 
response  are  based  on  past  FDA 
experience  with  the  various 
submissions,  and  range  from  5  to  30 
minutes.  The  hours  per  response  are 
based  on  the  average  of  these  estimates. 

In  the  Federal  Register  of  August  18, 
2000  (65  FR  50540).  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ^ 

Form 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual            Hours  per            Total  Hours 
Responses             Response             lotai  Hours 

FDA  3397 

208 

14.4 

2.921                                .30                    876 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information. 


Dated:  November  28.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-30829  Filed  12-4-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-1491,  HCFA- 
382,  and  HCFA-R-207] 

Agency  Information  Collection 
Activities:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

(1.)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Request  for  Medicare  Payment — 
Ambulance  and  Supporting  Regulations 
in  42  CFR  Section  410.40  and  424.124; 

Form  No.:  HCFA-1491  (OMB#  0938- 
0042); 

L^se:  This  form  is  used  by  physicians, 
suppliers,  and  beneficiaries  to  request 
payment  of  Part  B  Medicare  services.  It 
is  used  to  apply  for  reimbursement  for 
ambulance  services. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households,  and 
Not-for-profit  Institutions; 


Number  of  Respondents:  9,301,183; 

Total  Annual  Responses:  9,301,183; 

Total  Annual  Hours:  390,418. 

(2.)Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  ESRD 
Beneficiary  Selection  and  Supporting 
Regulations  Contained  in  42  CFR 
414.330; 

Form  No.:  HCFA-382  (OMB#  0938- 
0372); 

L^se;  ESRD  facilities  have  each  new 
home  dialysis  patient  select  one  of  two 
methods  to  handle  Medicare 
reimbursement.  The  intermediaries  pay 
for  the  beneficiaries  selecting  Method  I 
and  the  carriers  pay  for  the  beneficiaries 
selecting  Method  II.  This  system  was 
developed  to  avoid  duplicate  billing  by 
both  intermediaries  and  carriers. 

Frequency:  Other  (One  time  only); 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
and  not-for-profit  institutions; 

Number  of  Respondents:  8,600; 

Total  Annual  Responses:  8,600; 

Total  Annual  Hours:  717. 

(3.)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Evaluation  of  the  State  Medicaid  Reform 
Demonstrations  and  Evaluation  of  the 
Medicaid  Health  Reform 
Demonstrations; 

Form  No.:  HCFA-R-207  (OMB# 
0938-0708); 

L^se:  These  evaluations  investigate 
health  care  reform  in  ten  states  that  have 
implemented  demonstration  programs 
using  Section  1115  waivers.  "The  surveys 
gather  information  to  answer  questions 
regarding  access  to  health  care,  quality 
of  care  delivered,  satisfaction  with 
health  services,  and  the  use  and  cost  of 
health  services.  During  the  extended 
period  of  authorization,  the  surveys  will 
be  administered  to  Medicaid  eligibles, 
both  demonstration  participants  and 
comparison  group  non-participants.; 

Frequency:  Other:  One-time; 

Affected  Public:  Individuals  or 
Households; 

Number  of  Respondents:  5,050; 

Total  Annual  Responses:  5,050; 

Total  Annual  Hours:  2,746. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 


collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  yovu  request,  including  yoiu' 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  November  20,  2000. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Senices,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-30840  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1162-N] 

Medicare  Program;  Establishment  of 
the  Advisory  Panel  on  Ambulatory 
Payment  Classification  Groups  and 
Request  for  Nominations  for  Members 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
establishment  of  the  Advisory  Panel  on 
Ambulatory  Payment  Classification 
(APC)  Groups  and  solicits  nominations 
for  members  of  the  panel.  The  purpose 
of  the  panel  is  to  review  the  APC  groups 
and  their  associated  weights  and  advise 
the  Secretary  and  the  Administrator  of 
the  Health  Care  Financing 
Administration  (HCFA)  concerning  the 
clinical  integrity  of  these  groups  and 
weights,  which  are  major  elements  of  • 
the  hospital  outpatient  prospective 
payment  system  (OPPS).  This  notice 
also  announces  that  on  November  21, 
2000  the  Secretary  signed  the  charter 
establishing  the  panel.  The  charter  vriU 
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terminate  two  years  from  the  signing 
date  unless  renewed  by  the  Secretary. 

DATES:  Nominations  for  members  will 
be  considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
before  5  p.m.  on  December  26.  2000. 

ADDRESSES:  Mail  written  nominations 
for  membership  to  the  following  address 
ONLY:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1162-N.  P.O.  Box  8013,  Baltimore,  MD 
21244-8013. 

If  you  prefer,  you  may  deliver,  by 
courier,  yoxu  written  nominations  to 
one  of  the  following  addresses:  Hubert 
H.  Humphrey  Building,  Room  443-G, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Health  Care 
Financing  Administration,  Room  C5- 
14-03,  Central  Building,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Nominations  mailed  to  those 
addresses  designated  for  courier 
delivery  may  be  delayed  and  could  be 
considered  late.  Because  of  staffing  and 
resource  limitations,  we  cannot  accept 
nominations  by  facsimile  (FAX)  or 
email  transmission.  Please  refer  to  file 
code  HCFA-1162-N  on  each 
nomination. 

You  may  receive  a  copy  of  the 
Secretary's  charter  for  the  panel  by 
mailing  a  written  request  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1162-N,  P.O.  Box 
8013,  Baltimore,  MD  21244-8013. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Olenick,  (410)  786-0282. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  requirement  for  the  Secretary  to 
consult  with  an  outside  Advisory  Panel 
on  Ambulatory  Payment  Classification 
(APC)  Groups  is  set  forth  in  section 
1833(t)(9)(A)  of  the  Social  Security  Act 
(the  Act),  as  added  by  section  201(h) 
and  redesignated  by  section  202(a)(2)  of 
the  Balanced  Budget  Refinement  Act  of 
1999  (BBRA  1999).  The  Secretary  signed 
the  charter  establishing  the  panel  on 
November  21,  2000.  The  charter  will 
terminate  two  years  from  the  signing 
date  unless  renewed  by  the  Secretary. 
The  purpose  of  the  panel  is  to  review, 
and  advise  the  Secretary  and  the 
Administrator  of  the  Health  Care 
Financing  Adnunistration  (HCFA) 
concerning,  the  clinical  integrity  of  the 
APC  groups  and  associated  weights.  The 
panel  consists  of  up  to  15  members, 
selected  by  the  Secretary  or  a  designee, 
and  a  Chair,  who  is  a  government 
official  appointed  by  the  Secretary. 


The  panel  meets  once  each  calendar 
year  in  January  or  February  so  that  we 
may  consider  its  advice  when  we 
prepare  the  Annual  Notice  of  Proposed 
Rulemaking  for  changes  to  the  hospital 
outpatient  prospective  payment  system 
(OPPS).  The  work  of  the  panel  is 
technical  in  nature  and  will  concentrate 
on  the  operational  aspects  of  the  APC 
system.  We  will  prepare  the  agenda  for 
the  panel's  activities,  which  will  set  the 
boundaries  for  discussion,  and  will 
include  issues  such  as  the  following: 

•  The  determination  as  to  whether 
selected  procedures  are  similar  both 
clinically  and  in  terms  of  resoiuce  use. 

•  The  assignment  of  new  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  codes  to  new  or  existing  APCs. 

•  The  reassignment  of  HCPCS  codes 
to  different  APCs. 

•  The  reconfigiiring  of  existing  APCs 
into  new  APCs. 

The  panel  will  not  make  policy 
recommendations  and  will  not  discuss 
items  not  on  the  agenda.  Items  that  will 
not  be  considered  for  the  agenda 
include  the  following,  as  well  as  other 
items  that  are  determined  by  us  to  be 
outside  the  technical  scope  of  the 
panel's  activities: 

•  The  conversion  factor. 

•  The  OPPS  wage  adjustments. 

•  The  outlier  or  transitional  corridor 
payments. 

•  The  transitional  pass-through 
payments  for  medical  devices,  drugs, 
and  biologicals. 

In  order  to  obtain  the  broadest 
possible  input  for  its  work,  the  panel 
must  consult  with  entities  and 
organizations,  such  as  the  medical 
device  and  drug  industries,  with  expert 
technical  knowledge  of  the  components 
of  the  APCs.  The  panel  may  use  data 
collected  or  developed  from  entities  and 
organizations  other  than  the  Department 
of  Health  and  Human  Services  and 
HCFA  in  conducting  its  review. 

We  are  requesting  nominations  for 
members  to  serve  on  the  panel.  Panel 
members  serve  without  compensation, 
although  travel,  meals,  lodging,  and 
related  expenses  will  be  reimbursed  in 
accordance  with  standard  government 
travel  regulations.  We  have  a  special 
interest  in  ensuring  that  women, 
minorities,  and  the  physically 
challenged  are  adequately  represented 
on  the  panel  and  encoiuage 
nominations  of  qualified  candidates 
from  those  groups. 

n.  Criteria  for  Nominees 

Nominees  must  be  representatives  of 
Medicare  providers  (including 
Commimity  Mental  Health  Centers) 
subject  to  the  OPPS,  with  technical  and/ 


or  clinical  expertise  in  any  of  the 
following  areas: 

•  Hospital  payment  systems. 

•  Hospital  medical  care  delivery 
systems. 

•  Outpatient  payment  requirements. 

•  Ambulatory  payment  classification 
groups. 

•  Use  of,  and  payment  for,  drugs  and 
medical  devices  in  an  outpatient  setting. 

•  Provision  of,  and  payment  for, 
partial  hospitalization  services. 

•  Any  other  relevant  expertise. 

It  is  not  necessary  that  any  nominee 
possess  expertise  in  all  of  the  areas 
listed,  but  each  must  have  a  minimum 
of  five  years  experience,  and  currently 
be  employed  full-time,  in  his  or  her  area 
of  expertise.  Members  of  the  panel  serve 
overlapping  four-year  terms,  contingent 
upon  the  rechartering  of  the  panel. 

Any  interested  person  may  nominate 
one  or  more  qualified  individuals.  Self- 
nominations  will  also  be  accepted.  Each 
nomination  must  include  a  letter  of 
nomination,  a  curriculum  vita  of  the 
nominee,  and  a  statement  from  the 
nominee  that  the  nominee  is  willing  to 
serve  on  the  panel. 

Authority:  Section  1833(t)(9)(A)  of  the 
Social  Security  Act  (42  U.S.C.  1395(t)). 

Dated:  November  29,  2000. 

Nfichael  M.  Hash, 

Acting  Administrator,  Health,  Care  Financing 
Administration 

(FR  Doc.  00-30994  Filed  12-1-00;  12:21  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  jmy  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 


from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification  ■ 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  Notice  is  also  available  on  the 
internet  at  the  following  website: 
h  ttp  ://www.health.org/workplace 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

Special  Note:  Please  use  the  above 
address  for  all  surface  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address: 
Division  of  Workplace  Programs,  5515 
Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
roimds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimimi 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave., 
West  Allis,  Wl  53227.  414-328-7840/800- 
877-7016,  (Formerly:  Bayshore  Clinical 
Laboratory). 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101 ,  Memphis,  TN 
38118,  901-794-5770/888-290-1150. 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255-2400. 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St.,  Montgomery,  AL  36103, 
800-541-4931/334-263-5745. 


Alliance  Laboratory  Services,  3200  Burnet 
Ave..  Cincinnati,  OH  45229,  513-585- 
9000,  (Formerly:  Jewish  Hospital  of 
Cincinnati,  Inc.). 
American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  20151  703- 
802-6900. 
Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866/ 
800-433-2750. 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783,  (Formeriy: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center). 
Clinical  Laboratory  Partners,  LLC  129  East 
Cedar  St.  Newington,  CT  06111,  860-696- 
8115,  (Formerly:  Hartford  Hospital 
Toxicology  Laboratory). 
Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917. 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093,  (Formerly:  Cox  Medical 
Centers). 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building  38-H, 
P.  O.  Box  88-6819,  Great  Lakes,  IL  60088- 
6819,  847-688-2045/847-688-4171. 
Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive.  Fort  Myers,  FL  33913, 
941-561-8200/800-735-5416. 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  ValdosU,  GA,  31602  912-244- 
4468. 
DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC  1229  Madison  St..  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.). 
DrugScan,  Inc.,  P.O.  Box  2969,  1119  Meams 

Rd.,  Warminster,  PA  18974,  215-674-9310. 
Dynacare  Kasper  Medical  Laboratories*, 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800-661- 
9876. 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655.  662-236-2609. 
Express  Analytical  Labs,  1301  18th  Ave  NW, 
Suite  110,  Austin,  MN  55912,  507-437- 
7322. 
Gamma-Dynacare  Medical  Laboratories*,  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519-679- 
1630. 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608-267- 
6267. 
Integrated  Regional  Laboratories,  5361  NW 
33rd  Avenue,  Fort  Lauderdale,  FL  33309, 
954-777-0018.  800-522-0232,  (Formerly: 
Cedars  Medical  Center,  Department  of 
Pathology). 
KroU  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504-361- 
8989/800-433-3823,  (Formeriy:  Laboratory 
Specialists,  Inc.). 
LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 
KS  66219,  913-888-3927/800-728-4064, 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.). 


Laboratory  Corporation  of  America  Holdings, 
7207  N.  Gessner  Road,  Houston,  TX  77040, 
713-856-8288/800-800-2387. 
Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800-833- 
3984,  (Formerly:  LabCorp  Occupational 
Testing  Services.  Inc..  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of  Roche 
Biomedical  Laboratory:  Roche 
CompuChem  Laboratories,  Inc.,  A  Member 
of  the  Roche  Group). 

Laboratory  Corporation  of  America  Holdings. 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38118,  866-827-8042/800-233-6339, 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center). 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  908-526- 
2400/800-437-4986,  (Formeriy:  Roche 
Biomedical  Laboratories,  Inc.). 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave.. 
Marshfield.  WI  54449,  715-389-3734/800- 
331-3734. 

MAXXAM  Analytics  Inc.*,  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  UZ  IPI, 
905-890-2555,  (Formerly:  NOVAMANN 
(Ontario)  Inc.). 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo.  OH  43699,  419- 
383-5213. 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  651-636-7466/ 
800-832-3244. 

MetroLab- Legacy  Laboratory  Services,  1225 
NE  2nd  Ave.,  Portland,  OR  97232,  503- 
413-5295/800-950-5295. 

Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive,  Minneapolis,  Minnesota  55417, 
612-725-2088. 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield,  CA  93304, 
661-322-4250/800-350-3515. 

NWT  Drug  Testing,  1141  E.  3900  South.  Salt 
Lake  City,  UT  84124,  801-293-2300/800- 
322-3361,  (Formeriy:  North  West 
Toxicology,  Inc.). 

One  Source  Toxicology  Laboratory,  Inc.,  1705 
Center  Street,  Deer  Park.  TX  77536,  713- 
920-2559,  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory). 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972,  541-687-2134. 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-598- 
3110/800-328-6942,  (Formeriy:  Centinela 
Hospital  Airport  Toxicology  Laboratory). 

Pathology  Associates  Medical  Laboratories, 
11604  E.  Indiana  Ave.,  Spokane,  WA 
99206,  509-926-2400/800-541-7891. 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025,  650- 
328-6200/800-446-5177. 

PharmChem  Lat>oratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr..  Fort  Worth,  TX 
76118,  817-215-8800,  (Formerly:  Harris 
Medical  Laboratory). 
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Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overland  Park.  KS  66210,  913- 
339-0372/800-821-3627. 

Poisonlab.  Inc.,  7272  Clairemont  Mesa  Blvd., 
San  Diego.  CA  92111.  858-279-2600/800- 
882-7272. 

Quest  Diagnostics  Incorporated.  3175 
Presidential  Dr.,  Atlanta.  GA  30340,  770- 
452-1590,  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI  48326, 
248-373-9120/800-144-0106,  (Formerly: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPath.  CORNING  Clinical 
Laboratories). 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247.  214- 
638-1301,  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  972-916-3376/ 
800-526-0947,  (Formerly:  Damon  Clinical 
Laboratories,  Damon/MetPath.  CORNING 
Clinical  Laboratories). 

Quest  Diagnostics  Incorporated,  801  East 
Dixie  Ave.,  Suite  105 A,  Leesburg,  FL 
34748,  352-787-9006x4343.  (Formerly: 
SmithKline  Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory). 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd..  Norristown,  PA  19403,  610-631-4600/ 
800-877-7484,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories,  SmithKline 
Bio-Science  Laboratories). 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwy.,  Schaumburg,  IL  60173,  800-669- 
6995/847-885-2010.  (Formerly: 
SmithKline  Beecham  Clinical  Laboratories, 
International  Toxicology  Laboratories). 

Quest  Diagnostics  Incorporated.  7470 
Mission  Valley  Rd.,  San  Diego,  CA  92108- 
4406.  619-686-3200/800-446-4728, 
(Formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute.  CORNING 
Clinical  Laboratories). 

Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608,  201- 
393-5590,  (Formerly:  MetPath,  Inc.. 
CORNING  MetPath  Clinical  Uboratories, 
CORNING  Clinical  Laboratory). 

Quest  Diagnostics  Incorporated,  7600  Tyrone 
Ave..  Van  Nuys,  CA  91405,  818-989-2520/ 
800-877-2520,  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories). 

San  Diego  Reference  Laboratory,  6122  Nancy 
Ridge  Dr..  San  Diego,  CA  92121,  800-677- 
7995/858-677-7970. 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd..  Richmond,  VA  23236, 
804-378-9130. 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple,  TX  76504,  254-771- 
8379/800-749-3788. 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505-727- 
6300/800-999-5227. 

South  Bend  Medical  Foundation,  Inc..  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176. 

Southwest  Laboratories.  2727  W.  Baseline 
Rd..  Tempe,  AZ  85283,  602-438-8507/ 
800-279-0027. 


Sparrow  Health  System,  Toxicology  Testing 

Center,  St.  Lawrence  Campus,  1210  W. 

Saginaw,  Lansing,  MI  48915,  517-377- 

0520,  (Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System). 
St.  Anthony  Hospital  Toxicology  Laboratory, 

1000  N.  Lee  St.,  Oklahoma  City.  OK  73101, 

405-272-7052. 
Toxicology  &  Drug  Monitoring  Laboratory, 

University  of  Missouri  Hospital  &  Clinics, 

2703  Clark  Lane,  Suite  B,  Lower  Level, 

Columbia,  MO  6520Z,  573-882-1273. 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave.,  Miami,  FL  33166,  305-593- 

2260. 
UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 

91356,  818-996-7300/800-339-4299, 

(Formerly:  MetWest-BPL  Toxicology 

Laboratory). 
Universal  Toxicology  Laboratories,  LLC,  9930 

W.  Highway  80,  Midland,  TX  79706.  915- 

561-8851/888-953-8851. 

*The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Progrsun  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do.  Upon  finding  a  Canadian 
laboratory  to  be  qualified,  the  DHHS  will 
recommend  that  DOT  certify  the  laboratory 
(Federal  Register,  16  July  1996)  as  meeting 
the  minimum  standards  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing"  (59 
FR,  9  June  1994,  Pages  29908-29931).  After 
receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certified  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  00-30854  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Impact  Statement  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  tor  tfie  Metro  Air  Parit  Project  In 
ttie  Natomas  Basin,  Sacramento 
County,  California 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Metro  Air  Park  Property 
Owners  Association  (Association)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(l){B}  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Association,  a  non- 
profit mutual  benefit  corporation,  has 
applied  on  behalf  of  138  individual 
property  owners  within  the  Metro  Air 
Park  1,892-acre  Special  Planning  Area 
who  wish  to  pursue  development  of 
urban  uses  and  rice  farming  on  these 
lands.  The  development  area  is  in  the 
Natomas  Basin,  Sacramento  County, 
California,  with  associated  mitigation 
lands  for  Metro  Air  Park  development 
within  Sacramento  and  Sutter  Counties, 
California.  The  proposed  permit  would 
authorize  incidental  take  of  three 
federally  listed  species.  The  proposed 
taking  of  these  species  would  be 
incidental  to  the  implementation  of  the 
Metro  Air  Park  Habitat  Conservation 
Plan  (Plan),  which  provides  for  the 
development  of  the  Metro  Air  Park 
industrial  park  project  along  with  the 
continuation  of  rice  farming  activities. 
The  proposed  permit  also  would 
authorize  future  incidental  take  of  10 
ciurently  unlisted  species,  should  any 
of  them  become  listed  under  the  Act 
during  the  life  of  the  permit.  The 
proposed  permit  duration  is  50  years. 
The  permit  application,  available  for 
public  review,  includes  the  Plan  which 
describes  the  proposed  program  and 
mitigation,  and  an  accompanying 
Implementing  Agreement. 

The  Service  also  annoimces  the 
availability  of  a  Draft  Environmental 
Impact  Statement  for  the  incidental  take 
permit  apphcation.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 

Public  Meeting:  A  public  meeting  will 
be  held  on  January  8,  2001.  from  7  p.m. 
to  9  p.m.  at  the  County  of  Sacramento, 
Hearing  Room  1,  700  H  Street, 
Sacramento,  California,  95814.  For 
additional  meeting  information,  contact 
Ms.  Vicki  Campbell,  Chief,  Conservation 


Planning  Division  at  (916)  414-6600. 
Oral  and  written  comments  will  be 
received  at  the  meeting. 
DATES:  Written  comments  should  be 
received  on  or  before  February  6,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office,  2800  Cottage  Way, 
W-2605,  Sacramento,  California  95825. 
Written  comments  may  be  sent  by 
facsimile  to  (916)  414-6711. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vicki  Campbell,  Chief,  Conservation 
Planning  Division,  at  the  Sacramento 
Fish  and  Wildlife  Office  (see 
ADDRESSES);  telephone:  (916)  414-6600. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
application.  Draft  Environmental  Impact 
Statement,  Plan,  and  Implementing 
Agreement  should  immediately  contact 
the  Service  by  telephone  at  (916)  414- 
6600  or  by  letter  to  the  Sacramento  Fish 
and  Wildlife  Office.  Copies  of  the  Draft 
Environmental  Impact  Statement,  Plan, 
and  Implementing  Agreement  also  are 
available  for  public  inspection,  dvuing 
regular  business  hours,  at  the 
Sacramento  Fish  and  Wildlife  Office; 
State  Library,  914  Capitol  Mall, 
Sacramento,  CA;  the  State  Library,  828 
I  Street,  Sacramento,  CA;  and  the  State 
Library,  1620  W.  El  Camino  Avenue. 
Sacramento,  CA. 

Background  Information 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
Act  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capttue  or 
collect  listed  animal  species,  or  attempt 
to  engage  in  such  conduct  (16  U.S.C. 
1538).  However,  under  limited 
circumstances,  the  Service  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  animal  species.  "Incidental  take" 
is  defined  by  the  Act  as  take  that  is 
incidental  to,  and  not  the  purpose  of, 
carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  threatened  species  and  endangered 
species,  respectively,  are  at  50  CFR 
17.32  and  50  CFR  17.22. 

Background 

The  Association  seeks  a  permit  for 
take  of  the  following  federally  listed 
species:  the  threatened  giant  garter 
snake  (Thamnophis  gigas),  threatened 
Aleutian  Canada  goose  (Branta 
canadensis  leucopareia),  and  threatened 
valley  elderberry  longhom  beetle 
iDesmocenis  califomicus  dimorphus). 


This  take  would  be  incidental  to  urban 
development  of  the  Metro  Air  Park 
industrial  park  project  and  from  rice 
farming  activities  within  the  1,892-acre 
Special  Planning  Area  and  on  119  acres 
of  lands  outside  the  Special  Planning 
Area  in  Sacramento  County,  California. 
The  proposed  permit  would  also 
authorize  future  incidental  take  of  the 
currently  unlisted  Swainson's  hawk 
(Buteo  swainsoni),  greater  sandhill 
crane  (Grus  canadensis  tubida),  bank 
swallow  (Riparia  riparia),  tricolored 
blackbird  (Agelaius  tricolor), 
northwestern  pond  turtle  (Clemmys 
marmorata  marmorata],  white-faced 
ibis  [Plegadis  chihi),  loggerhead  shrike 
[Lanius  ludovicianus),  burrowing  owl 
[Athene  cunicularia),  delta  tule  pea 
[Lathyrus  jepsonii  ssp.  jepsonif),  and 
Sanford's  arrowhead  {Sagittaria 
sanfordii)  should  any  of  these  species 
become  listed  imder  the  Act  during  the 
life  of  the  permit.  Collectively,  the  13 
listed  and  unlisted  species  are  referred 
to  as  the  "covered  species"  for  the 
Association's  Plan. 

The  Metro  Air  Park  Special  Planning 
Area  comprises  1,892  acres  within  the 
Natomas  Basin  in  Sacramento  Cotmty, 
California.  Agricultiu-e  is  the  dominant 
land  use  in  the  Natomas  Basin  and  on 
the  Metro  Air  Park  site.  The 
predominant  crops  are  rice,  com,  sugar 
beets,  grain,  tomatoes,  and  pasting. 
Natur^  and  uncultivated  vegetation 
types  are  interspersed  throughout  the 
agricultural  areas  of  the  Natomas  Basin. 
Natural  areas  are  f6imd  primarily  along 
irrigation  canals,  drainage  ditches, 
pastures,  and  uncultivated  fields.  The 
borders  of  drainage  canals  are  often 
associated  with  narrow  strips  of 
emergent  vegetation  and/or  wooded 
riparian  areas. 

Portions  of  the  Natomas  Basin  that  are 
within  the  jiuisdiction  of  the  City  of 
Sacramento  are  included  in  the  Natomas 
Basin  Habitat  Conservation  Plan  which 
was  completed  by  the  City  of 
Sacramento  in  November,  1997.  The 
Metro  Air  Park  Project  is  described  in 
the  Natomas  Basin  Habitat  Conservation 
Plan,  but  because  the  Metro  Air  Park 
Project  is  outside  of  the  City  limit  lines, 
the  project  cannot  be  covered  by  the 
City's  incidental  take  permit.  Therefore, 
the  Association  is  seeking  a  separate 
incidental  take  permit  for  the  Metro  Air 
Park  project.  Take  could  occur  as  a 
result  of  urban  development  of  the 
Metro  Air  Park  industrial  park  project 
and  from  rice  farming  activities. 

Under  the  Plan,  the  Association 
proposes  to  minimize  and  mitigate  the 
effects  of  urban  development  by 
participating  in  the  basin-wide 
conservation  program  set  up  for  the 
entire  Natomas  Basin  which  is 


described  in  the  Natomas  Basin  Habitat 
Conservation  Plan.  The  focus  of  this 
basin-wide  conservation  program  is  the 
preservation,  enhancement,  and 
restoration  of  ecological  communities 
which  support  species  associated  with 
the  wetland  and  upland  habitats. 
Through  the  payment  of  development 
fees,  one-half  acre  of  mitigation  land 
would  be  established  for  every  acre  of 
land  developed  within  the  Plan  area. 
The  mitigation  land  would  be  acquired 
and  managed  by  the  Natomas  Basin 
Conservancy,  a  non-profit  conservation 
organization  established  to  implement 
the  Natomas  Basin  Habitat  Conservation 
Plan.  Mitigation  fee  amoimts  and  the 
mitigation  strategy  for  the  Plan  would 
be  subject  to  the  same  adjustments 
required  under  the  Natomas  Basin 
Habitat  Conservation  Plan.  To  mitigate 
for  the  loss  of  Swainson's  hawk  nest 
trees  on-site,  the  Association  will  seciue 
200  contiguous  acres,  in  perpetuity,  and 
transfer  the  lands  to  the  Natomas  Basin 
Conservancy  to  manage  them  for  the 
benefit  of  Swainson's  hawk.  The  Plan 
also  includes  take  avoidance  and 
minimization  measures  that  include  the 
requirement  for  landowners  to  conduct 
pre-construction  surveys  for  covered 
species  and  to  carry  out  minimization 
measures  prior  to  site  development. 

The  Plan  will  be  implemented  by  the 
Association  with  assistance  from  the 
County  of  Sacramento  and 
enviromnental  consultants.  The 
Natomas  Basin  Conservancy  will  serve 
as  the  Plan  Operator,  receive  mitigation 
fees  from  the  Coimty,  and  be 
responsible  for  using  the  fees  to  acquire 
and  manage  habitat  lands  in  accordance 
with  the  Plan. 

Funding  for  the  Plan  will  be  financed 
through  a  combination  of  development 
fees  charged  at  the  time  grading  permits 
are  issued,  Mello-Roos  Community 
Facilities  District  bond  proceeds,  and 
Property  Owners  Assessments. 

Tne  Draft  Environmental  Impact 
Statement  considers  four  alternatives, 
including  the  Proposed  Action  and  the 
No-Action/No  Take  Alternative.  Under 
the  No-Action/No  Take  Alternative,  no 
section  10(a)(1)(B)  permit  would  be 
issued  for  take  of  listed  species  during 
urban  development  and  other  activities 
in  the  Plan  area.  Landowners  within  the 
Plan  area  would  continue  to  apply  for 
individual  incidental  take  permits  on  a 
case-by-case  basis. 

The  Increased  Mitigation  Ratio 
Alternative  examines  the  envirorunental 
effects  of  applying  a  higher  mitigation 
ratio  for  addressing  impacts  to  the  giant 
garter  snake  and  the  Swainson's  hawk 
than  is  required  under  the  Natomas 
Basin  Habitat  Conservation  Plan  and  the 
proposed  Plan.  This  alternative  would 
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require  a  site-specific  analysis  of  habitat 
values  in  order  to  determine  specific 
mitigation  obligations. 

The  Reduced  Development 
Alternative  would  result  in  reduced 
development  of  the  Metro  Air  Park  site. 
The  18-hole  golf  course  situated  on 
approximately  279  acres  would  be 
reduced  to  a  140-acre  9-hole  golf  course. 
This  would  reallocate  140  acres  on-site 
for  the  creation  of  habitat  as  a  mitigation 
area  for  covered  species. 

The  analysis  provided  in  the  Draft 
Environmental  Impact  Statement  is 
intended  to  accomplish  the  following: 
inform  the  public  of  the  proposed  action 
and  alternatives;  address  public 
comments  received  during  the  scoping 
period:  disclose  the  direct,  indirect,  and 
ciunulative  environmental  effects  of  the 
proposed  action  and  each  of  the 
alternatives;  and  indicate  any 
irreversible  commitment  of  resources 
that  would  result  from  implementation 
of  the  proposed  action. 

The  Service  invites  the  public  to 
comment  on  the  Plan  and  Draft 
Environmental  Impact  Statement  during 
a  60-day  public  comment  period.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  and 
Service  regulations  for  implementing 
the  National  Environmental  Policy  Act 
of  1969  (40  CFR  1506.6):  The  Service 
will  evaluate  the  application,  associated 
docimients,  and  comments  submitted 
thereon  to  prepare  a  Final 
Envirorunental  Impact  Statement.  A 
permit  decision  will  be  made  no  sooner 
than  30  days  after  the  publication  of  the 
Final  Environmental  Impact  Statement. 

Dated:  November  28,  2000. 
Elizabeth  H.  Stevens, 

Deputy  Manager,  Region  1,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  00-30837  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMErfT  OF  THE  rNTERIOR  . 

Bureau  of  Indian  Affairs 

Notice  of  Acceptance  of  Retrocession 
of  Jurisdiction  for  the  Tulalip  Tribes, 
Washington 

agency:  Bureau  of  Indian  Affairs. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
Executive  Order  No.  11435  of  November 
21,  1968  (33  FR  17339)  and  redelegated 
to  the  Assistant  Secretary — Indian 
Affairs  by  209  DM  8, 1  hereby  accept  as 
of  12:01  PST,  November  21,  2000 
retrocession  to  the  United  States  of 
partial  criminal  jurisdiction  over  the 


Tulalip  Tribes,  which  was  acquired  by 
the  state  of  Washington,  pursuant  to 
Public  Law  83-280,  67  Stat.  588,  18 
U.S.C.  1162,  28  U.S.C.  1360. 

The  retrocession  herein  accepted  was 
offered  by  the  Proclamation  by  the 
Governor  of  the  state  of  Washington  on 
January  14, 1997,  and  transmitted  to  the 
Secretary  on  February  18,  2000.  By 
Resolution  No.  96-0167  dated 
November  2,  1996,  the  Tulalip  Tribes 
requested  that  the  state  of  Washington 
retrocede  partial  criminal  jurisdiction  to 
the  tribes. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Maybee,  Executive  Officer,  Bureau 
of  Indian  Affairs,  Office  of  Law 
Enforcement  Services,  1849  C  Street, 
NW,  Mailstop  2607-MIB.  Washington, 
DC  20240,  telephone  nubmer  (202)  208- 
5758. 

Dated:  November  29.  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  00-30956  Filed  12-04-00;  8:45  am] 
BILUNO  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-230-1030-PB-01-24  1A;  0MB  Approval 
Number  1004-0001] 

Notice  of  information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  August 
22,  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  51017) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  October  23,  2000.  The  BLM  received 
no  comments  from  the  public  in 
response  to  that  notice.  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
(1004-001),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 


20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  NW.,  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechcinical,  or  other  forms  of 
information  technology. 

Title:  Free  Use  Application  and 
Permit  (43  CFR  3620,  5510). 

OMB  Approval  Number:  1004-0001. 

Bureau  Form  Number:  Form  5510-1. 

Abstract:  The  BLM  uses  this  form  to 
collect  information  from  applicants  for 
free  permits  for  vegetative  or  mineral 
materials. 

Frequency:  Once,  at  time  of 
application. 

Description  of  Respondents: 
Respondents  include  the  general  public 
and  not-for-profit  organizations. 

Estimated  Completion  Time:  30 
minutes. 

Annual  Responses:  450. 

Filing  Fee  Per  Response:  0. 

Annual  Burden  Hours:  225. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  November  13,  2000. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

[FR  Doc.  00-30888  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4310-«4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-1020-JH-01-24  1A;  OMB 
Approval  Numtwr  1004-0019] 

Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U.S.C.  3501  et  seq.).  On  August 
22,  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  51017) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  October  23,  2000.  The  BLM  received 
no  comments  from  the  public  in 
response  to  that  notice.  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximxmi 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
(1004-0019),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
205903.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  NW.,  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Range  Improvelnent  Permit  (as 
required  by  43  CFR  4120.3). 

OMB  Approval  Number:  1004-0019. 

Bureau  Form  Number:  Form  4120-7. 

Abstract:  The  form  is  used  to  apply 
for  approval  to  install  the  improvement 
and  documents  the  records  for  the 
service  life  of  the  improvement. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Respondents  are  applicants  requesting 
permission  to  construct  range 
improvements  on  public  lands. 

Estimated  Completion  Time:  20 
minutes. 

Annual  Responses:  60. 

Filing  Fee  Per  Response:  0. 

Annual  Burden  Hours:  20. 

Bureau  Clearance  Office:  Michael 
Schwartz,  (202)  452-5033. 


Dated:  November  13,  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 

Officer. 

[FR  Doc.  00-30889  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4310-64-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-230-103O-4»B-O1-24  1A] 

OMB  Approval  Number  1004-0058; 
Notice  of  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  August 
22,  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  51018) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  October  23,  2000.  The  BLM  received 
no  comments  from  the  public  in 
response  to  that  notice.  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
information  clearance  officer  at  the 
telephone  number  listed  below. 

Tne  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
(1004-0058),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  N.W., 
Mail  Stop  401  LS,  Washington,  DC 
20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 


are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Timber  Export  Reporting  and 
Substitution  Determination  (43  CFR 
5424). 

OMB  Approval  Number:  1004-0058. 

Bureau  Form  Number:  Form  5460-17. 

Abstract:  The  BLM  uses  this  form  to 
determine  if  there  was  a  substitution  of 
Federal  timber  for  exported  private 
timber  in  violation  of  the  Forest 
Resources  Conservation  and  Shortage 
Act  of  1990. 

Frequency:  On  occasion  and  within 
12  months  of  last  export  sale. 

Description  of  Respondents: 
Respondents  include  Federal  timber 
purchasers. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  25. 

Filing  Fee  Per  Response:  0. 

Annual  Burden  Hours:  45. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  Dated:  November  15.  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Cleamnce 
Officer. 
[FR  Doc.  00-30890  Filed  12-4-00;  8:45  am] 

BILUNG  COOE  4310-a4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-31 0-1 31 0-01-24-1 A-PB] 

OMB  Approval  Number  1004-0132; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  3501  et  seq.).  On 
August  18,  2000,  the  BLM  published  a 
notice  in  the  Federal  Register  (65  FR 
50557)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  17,  2000.  No  comments  were 
received.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
nmnber  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
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be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
hiterior  Department  Desk  Officer  {1004- 
0132),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC, 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630},  1849  C  St.,  NW.,  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Geothermal  Resources 
Operations  (as  required  by  43  CFR 
3260). 

OMB  Approval  Number:  1004-0132. 

Abstract:  Data  submitted  by 
geothermal  lessees  and  operators  issued 
for  agency  approval  of  specific  and/or 
additional  operations  on  a  well  and  to 
report  the  completion  and/or  progress  of 
such  additional  work. 

Bureau  Form  Numbers:  3260-2, 
3260-3,  3260-5. 

Frequency:  Nonrecurring,  on 
occasion,  and  monthly. 

Description  of  Respondents:  Lessees 
and  operators  of  Federal  geothermal 
leases  and  Indian  geothermal  contracts 
subject  to  BLM  oversight. 

Estimated  Completion  Time:  2  hours. 


Annual  Responses:  760. 
Annual  Burden  Hours:  1,700. 
Bureau  Clearance  Officer:  Michael 
Schwartz,  202-452-5033. 

Dated:  November  8,  2000. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer 

[FR  Doc.  00-30891  Filed  12^-00;  8:45  am] 

BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-310-1310-01-24  1A-PB] 

OMB  Approval  Number  1004-0134; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  3501  et  seq.).  On 
August  22.  2000,  the  BLM  published  a 
notice  in  the  Federal  Register  (65  FR 
51019)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  23,  2000.  No  comments  were 
received.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
Clearance  Officer  at  the  telephone 
nvunber  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 


Interior  Department  Desk  Officer  (1004- 
0134),  Office  of  Information  and 
Regulatory  Affairs.  Washington,  D.C., 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  N.W., 
Mail  Stop  401  LS,  Washington,  D.C. 
20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Biu^au  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  acciu^cy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Onshore  Oil  and  Gas  Operations 
Nonform  Items  (as  required  by  43  CFR 
3160). 

OMB  Approval  Number:  1004-0134. 

Abstract:  Federal  and  Indian  (except 
Osage)  oil  and  gas  operators  and 
operating  rights  owners  are  required  to 
retain  and/or  provide  data  so  that 
proposed  operations  may  be  approved 
or  compliance  with  granted  approvals 
may  be  monitored. 

Bureau  Form  Numbers:  None. 

Frequency:  On  occasion  and 
nonrecurring. 

Description  of  Respondents: 
Operators  and  operating  rights  owners 
of  Federal  and  Indian  (except  Osage)  oil 
and  gas  leases. 

Estimated  Completion  Time: 


Information  collection 
(43  CFR) 


3162.3-1(3) 
3162.3-1(6) 

3162.6 

3162.5-2(b) 
3162.4-2(3) 
3162.3^(3) 

3162.3-4(b) 

31 62.7-1  (d) 
3162.5-1(0)  , 


3162.5-1(b) 

3162.5-1(d)  

3162.4-1(3)  3nd  3162.7-5(d)(1) 
3162.7-1(b)  


3164.1  (Order  No.  3) 
3162.7-5(b)  


Requirement 


Well-Spacing  Progr3m  

Drilling  PIsns  

Well  Mar1<ers  

Direction  Drilling  

Drilling  Tests,  Logs,  Surveys  

Plug  and  Absndon  for  Water  Injec- 
tion. 

Plug  3nd  Ab3ndon  for  Wdter 
Source. 

Addition3l  G3s  Fl3ring  

Report  of  Spills,  Dischsrges,  or 
Other  Undesir3ble  Events. 

Disposal  of  Produced  Wster 

ContingerKy  Plan  

Schematic/Facility  Diagrams 

Approvsl  and  Reporting  of  Oil  in 
Pits. 

Prep3re  Run  Tickets 

Records  on  Seals  


Hours  per 
response 


Burden  hours 


.5 
8 
.5 
1 
1 
1.5 

1.5 

1 
2 

2 
16 

4 
.5 

£ 

.2 


75 

23,000 

150 

165 

330 

1,800 

1,800 

400 
400 

3,000 
800 

9,400 
260 

18,000 
18,000 


Respondents 


150 

2,875 

300 

165  or  5%  of  wells 

330  or  10%  of  wells 

1,200 

1,200 

400 
200 

1,500 
50 

2,350 
520 

90,000 
90,000 


lnform3tion  collection 
(43  CFR) 

3165.1(3)  

3165.3(b)  

3162.7-5(c) 

Totals 


Requirement 


Applicstion  for  Suspension 

State  Director  Review  

Site  Security 


Hours  per 
response 


8 
16 

7 


Burden  hours 


800 

1,600 

16,905 


Respondents 


96,885 


100 
100 
2,415 


193,855 


Annual  Responses:  193,855. 
Annual  Burden  Hours:  96,885. 
Filing  Fee  Per  Response:  0. 
Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  November  14,  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer 
[FR  Doc.  00-30892  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4310-«4-4« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-31 0-1 31 0-01  -24  1 A-PB] 

OMB  Approval  Number  1004-0135; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  August 
18,  2000,  the  BLM  published  a  notice  in 
the  Federal  Register  (65  FR  50558) 
requesting  comments  on  the  collection. 
The  comment  period  ended  October  17, 
2000.  No  comments  were  received. 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  BLM  Clearance  Officer 
at  the  telephone  number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  conunents  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0135),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  yoiu- 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  NW.,  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 


1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  of  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechaniccd,  or  other  forms  of 
information  technology. 

Title:  Sundry  Notices  and  Reports  on 
Wells  (as  required  by  43  CFR  3162). 

OMB  Approval  Number:  1004-0135. 

Abstract:  Data  submitted  by  oil  and 
gas  operators  are  used  for  agency 
approval  of  specific  additional 
operations  on  a  well  and  to  report  the 
completion  of  such  additional  work. 

Bureau  Form  Number:  3160-5. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Operators  and  operating  rights  owners 
of  Federal  and  Indian  (except  Osage)  oil 
and  gas  leases. 

Estimated  Completion  Time:  25 
minutes. 

Annual  Responses:  34,000. 

Annual  Burden  Hours:  14,166. 

Filing  Fee  per  Response:  0. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  November  8,  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer 
[FR  Doc.  00-30893  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4310-84-41 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-31 0-1 31 0-01 -24-1  A-PB] 

OMB  Approval  Number  1004-0136; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 


collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  3501  et  seq.).  On 
August  18.  2000,  the  BLM  published  a 
notice  in  the  Federal  Register  (65  FR 
50559)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  17,  2000.  No  comments  were 
received.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
Clearance  Officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0136),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-€30),  1849  C  St..  NW.,  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following. 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology'  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Application  for  Permit  for  Drill, 
Deepen,  or  Plug  Back  (as  required  by  43 
CFR  3162). 

OMB  Approval  Number:  1004-0136. 

Abstract:  Data  submitted  by  oil  and 
gas  operators  are  used  for  agency 
approval  of  proposed  drilling  operations 
through  review  of  technical  and 
environmental  factors. 
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Bureau  Form  Number:  3160-3. 

Frequency:  On  occasion. 

Description  of  Respondents;  Oil  and 
gas  operators. 

Estimated  Completion  Time:  30 
minutes. 

Annual  Responses:  4,000. 

Annual  Burden  Hours:  2,000. 

Filing  Fee  Per  Response:  0. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  November  18,  2000. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

[FR  Doc.  00-30894  Filed  12-4-00;  8:45  am] 

BtLLING  COOC  4310-S4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-31 0-1 31 0-01 -24-1 A-PB] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  3501  et  seq.).  On 
August  18,  2000,  the  BLM  published  a 
notice  in  the  Federal  Register  (65  FR 
50560)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  17,  2000.  No  comments  were 
received.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
Clearance  Office  at  the  telephone 
number  listed  below. 

0MB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximiun 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0137),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  NW.,  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 


Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Well  Completion  or 
Recompletion  Report  and  Log,  (as 
required  by  43  CFR  Part  3160). 

OMB  Approval  Mumber:  1004-0137. 

Abstract:  Data  submitted  by  oil  and 
gas  operators  is  used  for  agency 
approval  of  specific  additional 
operations  on  a  well  and  to  report  the 
completion  of  such  additional  work. 

Bureau  Form  Number:  3160-4. 

Frequency:  Nonrecurring. 

Description  of  Respondents:  Oil  and 
gas  operators. 

Estimated  Completion  Time:  1  hour. 

Annua/  Responses:  2,200. 

Annual  Burden  Hours:  2,290. 

Filing  Fee  Per  Response:  0. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  November  18,  2000. 

Nfichael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

[FR  Doc.  00-30895  Filed  12-4-O0;  8:45  am) 

BILUNG  CODE  4310-S4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-31O-0777-AE] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Northwest  California  Resource  Advisory 
Coimcil,  Williams,  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579),  the  U.S.  Bureau  of  Land 
Management's  Northwest  California 
Resource  Advisory  Council  will  meet 
Wednesday  and  Thursday,  Jan.  24,  and 
25,  2001,  for  a  business  meeting  and 
field  tour.  The  meeting  and  tour  are 
open  to  the  public,  but  anyone 
participating  in  the  tour  must  provide 
their  own  transportation  and  limch. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Wednesday, 


Jan.  24,  at  Granzella's  Inn,  391  Sixth  St., 
Williams,  California.  The  members  will 
depart  immediately  for  a  tour  of  public 
lands  managed  by  the  BLM's  Ukiah 
Field  Office.  Discussions  will  focus  on 
cultural  resources  and  Native  American 
issues.  On  Thiursday,  Jan.  25,  the 
council  will  convene  a  business  meeting 
at  8  a.m.  in  the  Conference  Room  at 
Granzella's  Inn.  Agenda  items  will 
include  a  report  on  the  BLM's  new 
mining  regulations,  a  presentation  on 
best  management  practices  for  water 
quality,  a  status  report  on  a  management 
feasibility  study  at  Lake  Berryessa,  and 
reports  from  the  managers  of  the  BLM 
Areata.  Redding  and  Ukiah  field  offices. 

Time  will  be  set  aside  for  public 
comments.  Depending  on  the  number  of 
persons  wishing  to  speak,  a  time  limit 
may  be  established. 
FOR  AOOmONAL  INFORMATION:  Contact 
Lynda  J.  Roush,  BLM  Areata  Field 
Manager,  at  (707)  825-2300. 

Joseph  J.  Fontana, 

Public  Affairs  Officer 

[FR  Doc.  00-30838  Filed  12-4-00;  8:45  am] 

BILUNG  C00£  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS),  Gulf  of 
Mexico  (COM)  Region,  Proposed 
Eastern  COM  Sale  181 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  and  Public  Hearings  on  Proposed 
Eastern  COM  Sale  181. 

SUMMARY:  The  MMS  has  prepared  a 
draft  EIS  on  a  proposed  OCS  oil  and  gas 
lease  sale  in  the  Eastern  COM.  This 
proposed  sale  is  the  only  Eastern  COM 
sale  scheduled  during  the  current  5- 
Year  Oil  and  Gas  Leasing  Program  and 
the  first  proposed  sale  in  the  Eastern 
GOM  since  1988. 

You  may  obtain  single  copies  of  the 
draft  EIS  from  the  MMS,  Gulf  of  Mexico 
OCS  Region,  Attention:  Public 
Information  Office  (MS-5034),  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF. 

You  may  look  at  copies  of  the  draft  EIS 
in  the  following  libraries: 

Louisiana 

Calcasieu  Parish  Library,  327  Broad 
Street,  Lake  Charles;  \ 

Cameron  Parish  Library,  Marshall 
Street,  Cameron; 


Grand  Isle  Branch  Library,  Highway  1, 

Grand  Isle; 
Iberville  Parish  Library,  24605  J.  Gerald 

Berret  Boulevard,  Plaquemine; 
Jefferson  Parish  Regional  Branch 

Library,  4747  West  Napoleon  Avenue, 

Metairie; 
Jefferson  Parish  West  Bank  Outreach 

Branch  Library,  2751  Manhattan 

Boulevard,  Harvey; 
Lafayette  Public  Library,  301  W. 

Congress  Street,  Lafayette; 
Lafitte  Branch  Library,  Route  1,  Box  2, 

Lafitte; 
Lafovu-che  Parish  Library,  303  West  5th 

Street,  Thibodaux; 
Louisiana  State  University  Library,  760 

Riverside  Road,  Baton  Rouge; 
Louisiana  Tech  University,  Prescott 

Memorial  Library,  Everet  Street, 

Ruston; 
Loyola  University,  Government 

Documents  Library,  6363  St.  Charles 

Avenue,  New  Orleans; 
LUMCON,  Library,  Star  Route  541, 

Chauvin; 
McNeese  State  University,  Luther  E. 

Frazar  Memorial  Library,  Ryan  Street, 

Lake  Charles; 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans; 
NichoUs  State  University,  NichoUs  State 

Library,  Leighton  Drive,  Thibodaux; 
Plaquemines  Parish  Library,  203 

Highway  11,  South,  Buras; 
St.  Bernard  Parish  Library,  1125  East 

Street,  Bernard  Highway,  Chalmette; 
St.  Charles  Parish  Library,  105 

Lakewood  Drive,  Luling; 
St.  John  The  Baptist  Parish  Library, 

1334  West  Airline  Highway,  LaPlace; 
St.  Mary  Parish  Library,  206  Iberia 

Street,  Franklin; 
St.  Tammany  Parish  Library,  Covington 

Branch,  310  West  21st  Street, 

Covington; 
St.  Tammany  Parish  Library,  Slidell 

Branch,  555  Robert  Boulevard,  Slidell; 
Terrebonne  Parish  Library,  424  Roussell 

Street,  Houma; 
Tulane  University,  Howard  Tilton 

Memorial  Library,  7001  Freret  Street, 

New  Orleans; 
University  of  New  Orleans  Library, 

Lakeshore  Drive,  New  Orleans; 
University  of  Southwestern  Louisiana, 

Dupre  Library,  302  East  St.  Mary 

Boulevard,  Lafayette; 
Vermilion  Parish  Library,  Abbeville 
I      Branch,  200  North  Street,  Abbeville; 

Mississippi 

Eudora  Welty  Library,  300  North  State 

Street,  Jackson; 
Gulf  Coast  Research  Laboratory,  Gunter 

Library,  703  East  Beach  Drive,  Ocean 

Springs; 
Hancock  Coiuity  Library  System,  312 

Highway  90,  Bay  St.  Louis; 


Harrison  County  Library,  14th  and  21st 

Avenues,  Gulfport; 
Jackson  George  Regional  Library 

System,  3214  Pascagoula  Street, 

Pascagoula; 

Alabama 

Auburn  University  at  Montgomery 

Library,  7300  University  Drive, 

Montgomery; 
Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consortium, 

Library,  Bienville  Boulevard,  Dauphin 

Island; 
Gulf  Shores  Public  Library,  Municipal 

Complex,  Route  3,  Gulf  Shores; 
Mobile  Public  Library,  701  Government 

Street,  Mobile; 
Montgomery  Public  Library,  445  South 

Lawrence  Street,  Montgomery; 
Thomas  B.  Norton  Public  Library,  221 

West  19th  Avenue.  Gulf  Shores; 
University  of  South  Alabama. 

University  Boulevard,  Mobile; 

Florida 

Bay  Covmty  Public  Library,  25  West 

Government  Street,  Panama  City; 
Charlotte-Glades  Regional  Library 

System,  18400  Murdock  Circle,  Port 

Charlotte; 
Collier  Coimty  Public  Library,  650 

Central  Avenue,  Naples; 
Environmental  Library.  Sarasota 

County,  7112  Curtis  Avenue,  Sarasota; 
Florida  A  &  M  University,  Coleman 

Memorial  Library,  Martin  Luther  King 

Boulevard,  Tallahassee; 
Florida  Northwest  Regional  Library 

System,  25  West  Government  Street, 

Panama  City; 
Florida  State  University,  Strozier 

Library,  Call  Street  and  Copeland 

Avenue,  Tallahassee; 
Fort  Walton  Beach  Public  Library,  105 

Miracle  Strip  Parkway,  Fort  Walton 

Beach; 
Leon  Coimty  Public  Library,  200  West 

Park  Avenue,  Tallahassee; 
Marathon  Public  Library,  3152  Overseas 

Highway,  Marathon; 
Monroe  County  Public  Library,  700 

Fleming  Street,  Key  West; 
Port  Charlotte  Public  Library,  2280 

Aaron  Street,  Port  Charlotte; 
Selby  Public  Library,  1001  Boulevard  of 

the  Arts,  Sarasota; 
St.  Petersburg  Public  Library,  3745 

Avenue  North,  St.  Petersburg; 
Tampa-Hillsborough  County  Library, 

Documents  Division,  900  North 

Ashley  Drive,  Tampa; 
University  of  Florida  Library,  University 

Avenue,  Gainesville; 
University  of  Florida,  Holland  Law 

Library,  Southwest  25th  Street  and 

2nd  Avenue,  Gainesville; 
University  of  West  Florida  Library,  1100 

University  Parkway,  Pensacola; 


West  Florida  Regional  Library,  200  West 
Gregory  Street,  Pensacola. 

There  will  be  foiu  public  hearings 
held  to  receive  comments  on  the  draft 
EIS.  The  hearings  will  provide  us  with 
information  that  will  help  in  the 
evaluation  of  the  potential  effects  of  the 
proposed  lease  sale. 

January  8,  2001,  2  p.m.  to  4  p.m., 
Minerals  Management  Service,  Gulf  of 
Mexico  Region,1201  Elmwood  Park 
Boulevard.  New  Orleans,  Louisiana; 

January  9,  2001,  6  p.m.  to  9  p.m..  New 

World  Landing,  600  South  Palafox, 

Pensacola,  Florida; 
January  10,  2001,  1  p.m.  to  4  p.m.  and 

6  p.m.  to  9  p.m.,  Tallahassee-Leon 

Coimty  Qvic  Center,  Tallahassee, 

Florida;  and 
January  11,  2001,  6  p.m.  to  9  p.m., 

Adams  Mark  Hotel,  64  South  Water 

Street,  Mobile,  Alabama. 

If  you  wish  to  testify  at  a  hearing,  you 
may  register  beginning  1  hour  prior  to 
the  meeting.  Speakers  will  be  limited  to 
10  minutes.  Each  hearing  will  recess 
when  all  speakers  have  had  an 
opportunity  to  testify.  If  there  are  no 
additional  speakers,  we  will  adjourn  the 
hearing  immediately  after  the  recess. 
Written  statements  submitted  at  a 
hearing  will  be  considered  part  of  the 
hearing  record.  If  you  are  unable  to 
attend  the  hearing,  you  may  submit 
written  statements  until  January  23, 
2001.  Send  written  statements  to  the 
Regional  Director,  Gulf  of  Mexico  OCS 
Region,  MMS,  1201  ELmwood  Park 
Boulevard,  MS-5410,  New  Orleans, 
Louisiana  70123-2394.  All  comments 
are  due  by  January  23,  2001. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  bora  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
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Dated:  November  9,  2000. 

Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  00-30925  Filed  12-4-00;  8:45  am) 

BILUNG  CODE  4310-MR-I> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  National  Park 
Service  Policies  and  Procedures  for 
Social  Science 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

summary:  The  National  Park  Service 
(NPS)  has  prepared  a  Director's  Order 
setting  forth  its  policies  and  procedures 
related  to  social  science.  When  adopted, 
the  policies  and  procedures  will  apply 
to  all  units  of  the  national  park  system. 

DATES:  Written  comments  will  be 
accepted  until  January  15,  2001. 

ADDRESSES:  Draft  Director's  Order  #78  is 
available  on  the  Internet  at  http:// 
www.nps.gov/refdesk/DOrders/ 
index.htm.  Requests  for  copies  and 
written  comments  should  be  sent  to  Dr. 
Gary  Machlis,  NPS  Visiting  Chief  Social 
Scientist,  Social  Science  Program, 
National  Park  Service,  1849  C  Street, 
NW  (3127),  Washington,  DC  20240,  or  to 
his  Internet  address: 
gary machlis@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Machlis  at  gary_machlis@nps.gov. 

SUPPLEMENTARY  INFORMATION:  The  NPS 
is  updating  its  ciurent  system  of  internal 
policies.  When  these  documents  contain 
new  policy  or  procedural  requirements 
that  may  affect  parties  outside  the  NPS, 
they  are  first  made  available  for  public 
review  and  comment  before  being 
adopted.  This  draft  of  Director's  Order 
#78  covers  social  science  topics  such  as 
permits,  data  collection  and  Paperwork 
Reduction  Act  compliance,  ethical 
guidelines,  and  roles  and 
responsibilities  related  to  social  science 
in  the  National  Park  Service. 

Individual  respondents  may  request 
that  we  withhold  their  home  address 
from  the  administrative  record,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment. 


Dated:  November  27,  2000. 
Michael  Soukup, 

Associate  Director,  Natural  Resource 
Stewardship  and  Science. 
[FR  Doc.  00-30848  Filed  12-4-00;  8:45  am) 
BILUNG  CODE  4321-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  National  Museum  of 
Health  and  Medicine,  Armed  Forces 
Institute  of  Pathology,  Washington,  DC 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  National 
Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology, 
Washington,  DC. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museiun,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  National  Museum 
of  Health  and  Medicine  professional 
staff  in  consultation  with 
representatives  of  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma  and  the 
Northern  Cheyeime  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana. 

In  1879,  human  remains  representing 
one  individual  were  sent  to  the  Army 
Medical  Museum  (now  the  National 
Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology)  by 
U.S.  Army  Assistant  Surgeon  A.  Girard 
following  the  removal  of  bone  fragments 
from  an  individual  during  medical 
treatment.  This  individual  has  been 
identified  as  Black  Horse,  a  Cheyerme 
man.  No  associated  funerary  objects  are 
present. 

Accession  records  from  the  National 
Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology 
indicate  that  these  human  remains  are 
those  of  Black  Horse,  a  Cheyenne  man. 


Early  in  1879,  Black  Horse  was 
wounded  by  a  settler  on  the  "Niobrara" 
(river)  and  subsequently  captured  with 
Little  Wolfs  band  and  treated  by  U.S. 
Army  surgeons  at  Fort  Keogh.  Custer 
County,  MT.  Biological  evidence  of  the 
human  remains  is  consistent  with  the 
accession  records. 

On  October  6,  2000,  Gilbert  Brady, 
Sr. ,  as  the  great-grandson  and 
authorized  representative  of  the 
descendants  of  Black  Horse,  claimed 
Black  Horse's  remains  as  a  lineal 
descendent,  tracing  his  ancestry  directly 
and  without  interruption  by  means  of 
the  traditional  kinship  system  of  the 
Northern  Cheyeime.  The  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana 
supports  this  claim. 

Based  on  the  above-mentioned 
information,  officials  of  the  National 
Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology, 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
National  Museum  of  Health  and 
Medicine,  Armed  Forces  Institute  of 
Pathology,  have  determined  that, 
pursuant  to  43  CFR  10.2  {b)(l),  Gilbert 
Brady,  Sr.  can  trace  his  ancestry  directly 
and  without  interruption  by  means  of 
the  traditional  kinship  system  of  the 
Northern  Cheyerme  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana  to  the  human  remains  of  Black 
Horse.  This  notice  has  been  sent  to 
Gilbert  Brady,  Sr.,  Aimie  Brady,  Anne 
Limberhand,  Genevieve  Bearquiver,  and 
officials  of  the  Cheyenne- Arapaho 
Tribes  of  Oklahoma  and  the  Northern 
Cheyerme  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana. 
Any  other  individuals  who  believe 
themselves  to  be  lineal  descendants  of 
Black  Horse  should  contact  Lenore 
Barbian,  Ph.D.,  Anatomical  Collections 
Manager,  National  Museum  of  Health 
and  Medicine,  Armed  Forces  Institute  of 
Pathology,  Walter  Reed  Army  Medical 
Center,  Building  54,  Washington,  DC 
20306-6000,  telephone  (202)  782-2203, 
facsimile  (202)  782-3573,  before  January 
4,  2001.  Repatriation  of  the  human 
remains  to  Mr.  Brady  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  November  17,  2000. 
John  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  00-30847  Filed  12-4-00  ;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

CORRECTION—  Notice  of  Inventory 
Completion  for  Native  American 
Human  Remains  and  Associated 
Funerary  Objects  in  the  Possession  of 
the  Anthropological  Studies  Center, 
Archaeological  Collections  Facility, 
Sonoma  State  University,  Rohnert 
Park,  CA;  and  In  the  Control  of  the 
California  Department  of 
Transportation,  Sacramento,  CA 

AGENCY:  National  Park  Service. 
ACTION:  Correction. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Anthropological 
Studies  Center  (ASC),  Archaeological 
Collections  Facility,  Sonoma  State 
University,  Rohnert  Park,  CA;  and  in  the 
control  of  the  California  Department  of 
Transportation  (CALTRANS), 
Sacramento,  CA.  This  notice  corrects 
the  contact  address  of  the  Notice  of 
Inventory  Completion  published  August 
16.  2000.  The  last  paragraph  of  the 
August  16,  2000  notice  is  corrected  as 
follows:  This  notice  has  been  sent  to 
officials  of  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria,  California.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Tina 
Biom,  Environmental  Program, 
Department  of  Transportation,  P.O.  Box 
942094  (M.S.  19),  Sacramento,  CA 
94274-0001,  telephone  (916) 653-0013, 
before  August  16,  2000.  Repatriation  of 
the  human  remains  to  the  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria,  California  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  November  17,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  00-30846  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4310-70-* 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-433] 

Certain  Safety  Eyewear  and 
Components  Thereof;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Terminating 
the  Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
investigation  in  its  entirety  based  on  a 
settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gracemary  Rizzo,  Esq.,  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3117.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obteiined  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  1,  2000,  based  on  a  complaint 
filed  by  Bacou  USA  Safety,  Inc.  and 
Uvex  Safety  Manufacturing,  Inc. 
("complainants"),  both  of  Smithfield, 
Rhode  Island.  The  complaint  named  one 
respondent.  Crews,  Inc.  of  Memphis, 
Tennessee. 

On  October  23,  2000,  complainants 
and  respondent  filed  a  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  the  settlement  agreement  under 
Commission  rule  210.21(b). 

On  November  2,  2000,  the 
Commission  investigative  attorney  filed 
a  response  supporting  the  motion  the 
joint  motion.  On  November  3,  2000.  the 
ALJ  issued  an  ID  (Order  No.  37)  granting 
the  joint  motion.  No  party  petitioned  for 
review  of  the  ID. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42).  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
diiring  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 


Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-2000. 

Issued:  November  28,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-30865  Filed  12-4-00;  8:45  am) 

BILLING  COOE  7D20-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-864  (Rnal) 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Germany 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  imports  of  the 
subject  merchandise  from  Germany 
were  negligible  for  purposes  of  the 
Commission's  analysis  of  material 
injury  by  reason  of  imports  of  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Germany  but  that  there  is  a 
potential  that  such  imports  will 
imminently  accoimt  for  more  than  three 
percent  of  total  imports.  The 
Commission  also  determines  that  an 
industry  in  the  United  States  is  not 
threatened  with  material  injury  by 
reason  of  imports  of  certain  stainless 
steel  butt-weld  pipe  fittings  fitjm 
Germany,  provided  for  in  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  December  29, 
1999,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Alloy 
Piping  Products,  Inc.,  Shreveport,  LA; 
Flowline  Division  of  Markovitz 
Enterprises,  Inc.,  New  Castle,  PA; 
Gerlin,  Inc.,  Carol  Stream,  IL;  and 
Taylor  Forge  Stainless,  Inc.,  North 
Branch,  NJ.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by  Xhe 
Department  of  Commerce  that  imports 
of  certain  stainless  steel  butt-weld  pipe 


>  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commissions  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 
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fittings  fi'om  Gennany  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  August  23,  2000  (65  FR 
51328).  The  hearing  was  held  in 
Washington,  DC,  on  October  17,  2000, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  29,  2000.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3372  (November  2000), 
entitled  Certain  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  from  Germany: 
Investigation  No.  731-TA-864  (Final). 

Issued:  November  29,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary: 
[FR  Doc.  00-30864  Filed  12-4-00;  8:45  am] 

BILLING  CODE  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-00-053] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  December  12,  2000  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-861  (Final) 
(Certain  Expandable  Polystyrene  Resins 
fi'om  Indonesia) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Conunerce  on  December  20, 
2000.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

pohcy,  subject  matter  fisted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  November  30,  2000. 
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By  order  of  the  Ck)mmission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  00-31048  Filed  12-1-00;  2:39  pm] 

BILLI^MJ  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  June  26,  2000,  and 
published  in  the  Federal  Register  on 
July  14,  2000,  (65  FR  43785),  American 
Radiolabeled  Chemical,  Inc.,  11624 
Bowling  Green  Drive,  St.  Louis, 
Missouri  63146,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dmg 


Lysergic  acid  diethylamide  (7315) 

Phencyclidine  (7471) 

Hydromorphone  (9150)  


Sctiedule 


The  firm  plans  to  bulk  manufacture 
small  quantities  of  the  listed  controlled 
substances  as  radiolabeled  compoimds. 
No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined- that  the 
registration  of  American  Radiolabeled 
Chemical,  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  American  Radiolabeled 
Chemical,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted.     • 

Dated:  November  20,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-30936  Filed  12^-00;  8:45  am] 

BILUNG  CODE  4410:-9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  August  21.  2000,  and 
published  in  the  Federal  Register  on 
September  6,  2000,  (65  FR  54067), 
Applied  Science  Labs,  Division  of 
Alltech  Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Methcathinone  (1237)  

1 

N-Ethylampheteimine  (1475)  

1 

N,N-Dimethylamphetamine  (1480) 

1 

4-Mefhylaminorex     (cis     isomer) 

1 

(1590). 

Lysergic  acid  dyethylamide  (7315) 

1 

Mescaline  (7381) 

1 

3,4-Methylenedioxyamphetamine 

1 

(7400). 

N-Hydroxy-3,4- 

1 

methylenedioxyamphetamine 

(7402), 

3,4-Methylenedioxy-N- 

1 

ethylamphetamine  (7404). 

3,4- 

1 

Methylenedioxymethamphetam- 

ine  (7405). 

N-Ettiyl-1  -phenylcyclohexylamine 

1 

(7455). 

1  -(1  -Phenylcyclohexyl)pyrrolidine 

1 

(7458). 

1-[1-(2- 

1 

Thienyl)cyclohexyl]piperidine 

(7470). 

Dihydromorptiine  (9145) 

1 

Normcrphine  (9313)  

1 

1 -Phenylcyclohexylamine  (7460) 

II 

Phencyclidine  (7471) 

II 

Phenylacetone  (8501)  

II 

1- 
Piperidinocyclohexanecartwnitr- 

II 

ile  (8603). 

Cocaine  (9041) 

II 

Codeine  (9050) 

II 

Dihydrocodeine  (9120)  

II 

Benzoylecgonine  (9180) 

II 

Morphine  (9300)  

II 

Noroxymorphone  (9668)  

II 

The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 

No  comments  or  objections  were 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Applied  Science  Labs  on  a 


regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  buDc 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  November  20,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministration . 

[FR  Doc.  00-30935  Filed  12-4-00;  8:45  am] 
BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  notice  dated  August  14,  2000  and 
published  in  the  Federal  Register  on 
August  23,  2000,  (65  FR  51330), 
Applied  Science  Labs,  Inc.,  A  Division 
of  Alltech  Associates,  Inc.,  2701 
Carolean  Industrial  Drive,  P.O.  Box  440, 
State  College,  Pennsylvemia  16801, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the*  basic 
classes  of  controlled  substances  listed 
below: 


Dmg 

Schedule 

Heroine  (9200)  

Cocaine  (9041)  

Codeine  (9050) 

Meperidine  (9230)  

Methadone  (9250)  

Morphine  (9300)  

The  firm  plans  to  import  these 
controlled  substances  for  the 
manufacture  of  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs, 
Inc.,  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 


obligations  imder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1,  1971,  at  this  time.  DEA  has 
investigated  Applied  Science  Labs,  Inc., 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  title 
21,  Code  of  Federal  Regulations, 
§  1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

November  20,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  00-30938  Filed  12-4-00;  8:45  am] 
BILUNG  CODE  4410-09-M    ' 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Registration 

By  notice  dated  August  8,  2000,  and 
published  in  the  Federal  Register  on 
August  23,  2000  (65  FR  51331), 
Calbiochem-Novabiochem  Corporation, 
10394  Pacific  Center  Court,  Attn: 
Receiving  Inspector,  San  Diego, 
California  92121-4340,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381) 

Phencyclidine  (7471) 

1 
1 
II 

Phenylaceton  (8501)  

Cocaine  (9041) 

II 
II 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  to  make  reagents  for 
distribution  to  the  biomedical  research 
commimity. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Calbiochem- 
Novabiochem  Corporation  is  consistent 


with  the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1,  1971,  at  this  time.  DEA 
has  investigated  Calbiochem- 
Novabiochem  Corporation  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  section  1008(a)  of  the 
Controlled  Substance  Import  and  Export 
Act  and  in  accordance  with  the  Title  21. 
Code  of  Federal  Regulations,  §  1301.34, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  November  20,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Division  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  00-30939  Filed  12-4-00;. 8:45  am] 

BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  June  29,  2000,  and 
published  in  the  Federal  Register  on 
July  14,  2000,  (65  FR  43785),  Cambridge 
Isotope  Lab,  50  Frontage  Road,  Andover, 
Massachusetts  01810,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Methaqualone  (2565)  

Dimethyltryptamine  (7435)  

Amphetamine  (1100)  

Methamphetamine  (1105)  

Pentobarbital  (2270) 

Secobarbital  (2315)  

Phencyclidine  (7471)  

Phenylacetone  (8501)  

Cocaine  (9041) 

Codeine  (9050) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Methadone  (9250)  

Dextropropoxyphene,    bulk   (rion- 
dosage  forms)  (9273). 

Morphine  (9300)  

Fentanyl  (9801)  


Schedule 


75958 


Federal  Register /Vol.  65.  No.  234 /Tuesday.  December  5,  2000 /Notices 
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75959 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  isotope  labeled 
standards  for  drug  analysis. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Cambridge  Isotope  Lab  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Cambridge  Isotope  Lab  on  a 
regiUar  basis  to  ensure  that  its  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compUance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  20,  2000. 
lohn  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  00-30932  Filed  12^-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  June  14,  2000,  and 
published  in  the  Federal  Register  on 
June  26,  2000,  (65  FR  39430),  Celgene 
Corporation,  7  Powder  Horn  Drive, 
Warren,  New  Jersey  07059,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedide 

n. 

The  firm  plans  to  manufacture 
methylphenidate  for  product  research 
and  development. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Celgene  Corporation  to 
manufacture  methylphenidate  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the 


Celgene  Corporation  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
backgroxmd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  October  10,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
|FR  Doc.  00-30933  Filed  12^-00;  8:45  am) 

BILUNO  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  June  29,  2000,  and 
published  in  the  Federal  Register  on 
July  14,  2000,  (65  FR  43785),  Chattem 
Chemicals,  Inc.,  3801  St.  Elmo  Avenue, 
Building  18,  Chattanooga.  Tennessee 
37409.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Amphetamine  (1100)  

II 

Methamohetamine  <1105)  

II 

No  comments  or  objections  have  been 
received.  The  firm  plans  to  bulk 
manufacture  amphetamine  and 
methamphetamine  to  produce  products 
for  distribution  to  its  customers. 

DEA  has  considered  the  factors  in  title 
21,  United  States  Code,  section  823(a) 
and  determined  that  the  registration  of 
Chattem  Chemicals,  Inc.  to  manufacture 
the  listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Chattem 
Chemicals,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records. 


verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  20,  2000. 
)ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  00-30937  Filed  12-4-00;  8:45  am) 

BILUNG  CODE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

The  Church  of  the  Living  Tree;  Notice 
of  Withdrawal  of  Denial  of  Application 

On  November  4,  1999,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  proposing  to  deny  The 
Church  of  the  Living  Tree's  application 
for  registration  as  a  manufacturer  of  the 
controlled  substance  marijuana. 
Effective  August  18,  2000,  the  DEA 
Administrator,  in  his  final  order 
published  in  the  Federal  Register,  65  FR 
50567,  denied  the  application  for 
registration,  noting  that  The  Church  of 
the  Living  Tree  had  not  responded  to 
the  Order  to  Show  Cause. 

By  letter  dated  August  11,  2000,  a 
representative  of  The  Church  of  the 
Living  Tree  advised  that  he  had  in  fact 
properly  submitted  a  timely  request  for 
hearing.  Photocopies  of  a  United  States 
Postal  Service  Receipt  for  Certified  Mail 
and  Domestic  Return  Receipt  indicating 
delivery  accompanied  the  letter. 

Inasmuch  as  it  appears  that  The 
Church  of  the  Living  Tree  timely 
requested  a  hearing  in  this  matter,  the 
final  order  should  not  have  issued.  The 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  therefore 
orders  that  the  final  order  published 
August  18,  2000,  at  65  Fed.  Reg.  50567 
be,  and  it  hereby  is,  rescinded,  and  this 
matter  is  hereby  remanded  to  the  Office 
of  Administrative  Law  Judges,  Drug 
Enforcement  Administration,  for  further 
appropriate  proceedings.  This  order  is 
effective  December  5,  2000. 


Dated:  November  21,  2000. 
Julio  F.  Mercado, 
Deputy  Administrator. 
[FR  Doc.  00-30929  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  15, 
2000,  Knoll  Pharmaceutical  Company, 
30  North  Jefferson  Road,  Whippany, 
New  Jersey  07981,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Dihydromorphine  (9145) 

Hydromorphone  (9150)  

1 
II 

The  firm  plans  to  produce  bulk 
product  and  finished  dosage  units  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
5,  2001. 

Dated:  November  20,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  00-30940  Filed  12-4-00;  8:45  am] 
BILUNG  CODE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  99-10] 

Nicholas  A.  Sychak,  d/b/a  Medicap 
Pharmacy;  Revocation  of  Registration 

The  Deputy  Administrator,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  dated 
December  14,  1998,  to  Nicholas  A. 
Sychak  d/b/a  Medicap  Pharmacy 


(Respondent),  seeking  to  revoke  the 
Replacement's  DEA  Certificate  of 
Registration,  BM2751736,  pursuant  to 
21  U.S.C.  824(a)(4);  and  to  deny  any 
pending  application  for  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f) 
because  the  registration  would  be 
inconsistent  with  the  public  interest  as 
defined  by  21  U.S.C.  823(f).  Specifically, 
the  Order  to  Show  Cause  alleged  that: 
(1)  On  June  20,  1996,  DEA  obtained 
information  that  Nicholas  A.  Sychak, 
R.Ph.,  the  owner  and  operator  of 
Medicap  Pharmacy,  ordered  large 
quantities  of  various  Schedule  II 
through  rV  controlled  substances  and 
diverted  these  drugs  to  other 
individuals  for  no  legitimate  medical 
purpose;  (2)  Also  on  Jxme  20,  1996,  a 
cooperating  individual  provided  DEA 
investigators  with  information  that  Mr. 
Sychak  was  a  known  source  of  supply 
for  illegally  diverted  controlled 
substances,  and  that  drug  dealers  and 
drug  dependent  individuals  traveled  to 
Medicap  Pharmacy  to  purchase  large 
quantities  of  controlled  substances  for 
sums  ranging  fi-om  several  hundred  to 
several  thousand  dollars  per  transaction; 
(3)  On  August  8,  1997,  a  confidential 
source,  posing  as  a  physician, 
telephoned  Mr.  Sychak  and  placed  a 
fictitious  prescription  for  sixty  dosage 
units  of  hydrocodone,  a  Schedule  11 
controlled  substance,  with  no  refills. 
Mr.  Sychak  was  aware  the  individual 
calling  in  the  prescription  was  not  a 
physician,  but  nevertheless  filled  the 
prescription  in  exchange  for  cash.  Mr. 
Sychak  also  authorized  two  refills  for 
the  prescripdon,  even  though 
prescriptions  for  Schedule  II  controlled 
substances  may  not  be  refilled;  (4)  Also 
on  August  8,  1997,  the  confidential 
source  placed  another  telephone  call  to 
Mr.  Sychak,  posing  as  another 
physician.  When  the  confidential  source 
later  arrived  at  Medicap  Pharmacy,  Mr. 
Sychak  directed  that  individual  to 
exhaust  the  refills  under  the  first 
physician's  name  before  using  a  second 
physician's  name  to  obtain  additional 
prescriptions;  (5)  On  August  22,  1997,  a 
confidential  soxut;e,  acting  in  an 
undercover  capacity,  obtained  the 
remaining  unauthorized  refill  of  the 
August  8,  1997,  fi-audulent  hydrocodone 
prescription  from  Mr.  Sychak,  again  in 
exchange  for  cash;  (6)  On  September  5, 
1997,  a  confidential  source  again  posed 
as  a  physician  and  telephoned  Mr. 
Sychak  for  a  fictitious  prescription  for 
sixty  dosage  units  of  hydrocodone.  The 
confidential  source  was  also  provided 
with  a  blank  prescription  bearing 
fictitious  physician  information.  While 
on  Medicap  Pharmacy's  premises,  and 
within  the  presence  of  Mi.  Sychak,  the 


confidential  source  wrote  out  a 
prescription  for  sixty  tablets  of  Percocet. 
a  Schedule  II  controlled  substance.  Mr. 
Sychak  admonished  the  confidential 
source  for  filling  out  the  prescription  in 
the  pharmacy,  but  filled  the  prescription 
and  also  provided  the  confidential 
source  with  sixty  hydrocodone  tablets; 
(7)  The  DEA  investigation  revealed  that 
from  June  1995  through  October  1997. 
Mr.  Sychak  and  Medicap  Pharmacy 
illegally  dispensed  more  than  5,700 
dosage  units  of  Percocet  to  one 
individual.  This  individual  presented 
forged  prescriptions  attributed  to  a 
physician  and  used  the  aliases  "Walter 
Kaczynski"  and  "Linda  Kaczynski." 
DEA  subsequently  verified  that  the 
purported  prescribing  physician  never 
issued  the  prescriptions;  (8)  The  DEA 
investigation  further  revealed  that  Mr. 
Sychak  and  Medicap  Pharmacy 
unlawfully  dispensed  a  total  of  5,255 
dosage  units  of  controlled  substances  to 
another  individual  between  July  17, 
1997,  and  December  30,  1997,  pursuant 
to  prescriptions  purportedly  issued  by 
two  difi^erent  physicians.  DEA 
subsequently  verified  that  neither  of 
these  two  physicians  authorized  the 
dispensing  of  these  controlled 
substances;  (9)  The  DEA  investigation 
further  revealed  that  between  July  1997 
and  March  1998,  Mr.  Sychak  and 
Medicap  Pharmacy  imlawfully 
dispensed  a  total  of  7,225  dosage  imits 
of  various  controlled  substances,  plus 
48  oimces  of  Hydromet  syrup,  to  two 
individuals  who  utilized  eight  aliases 
on  prescriptions  attributed  to  one 
physician;  (10)  On  April  24,  1998,  a 
confidential  source  acting  in  an 
undercover  capacity  purchased  two 
prescription  vials  containing  seventy- 
five  dosage  units  of  hydrocodone  each 
and  one  prescription  vial  containing 
seventy-five  dosage  units  of  Vicodin,  a 
Schedule  HI  controlled  substance, 
without  a  prescription,  from  Mr.  Sychak 
and  Medicap  Pharmacy  in  exchange  for 
$277.00  in  cash.  These  prescription 
vials  listed  three  different  aliases 
previously  used  by  the  confidential 
source.  The  DEA  investigation 
subsequently  revealed  that  Mr.  Sychak 
created  fi^udulent  records  of  this 
transaction  by  indicating  that  these 
drugs  were  dispensed  to  three  different 
individuals;  (11)  On  April  24, 1998,  an 
additional  confidential  soiux:e  illegally 
obtained  from  Mr.  Sychak  and  Medicap 
Pharmacy  two  prescription  vials 
containing  seventy-five  hydrocodone 
each  and  another  vial  containing  sixty 
hydrocodone  in  exchange  for  $281.00  in 
cash.  Mr.  Sychak  listed  on  the  vials 
three  different  aliases  previously  used 
by  the  confidential  source  and  created 
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fraudulent  dispensing  records  of  this 
transaction;  (12)  On  April  24.  1998,  DEA 
agents  and  investigators  executed  a 
search  warrant  upon  Mr.  Sychak  and 
Medicap  Pharmacy.  During  the  search. 
Mr.  Sychak  admitted  that  he  sold 
controlled  substances  without 
prescriptions.  Items  seized  pursuant  to 
the  search  warrant  included  $14,906  in 
cash,  eight  dosage  units  of  various 
Schedule  III  controlled  substances  that 
were  foimd  in  Mr.  Sychak's  front  pants 
pocket,  and  a  loaded  9mm  handgun; 
(13)  In  conjunction  with  the  criminal 
diversion  investigation  of  Medicap 
Pharmacy.  DEA  also  conducted  a 
financial  investigation  of  Mr.  Sychak 
and  the  pharmacy.  As  a  result  of  this 
investigation,  DEA  investigators 
obtained  a  federal  seizure  warrant  for 
the  business  bank  account  of  Medicap 
Pharmacy,  and  pursuant  to  that  warrant 
DEA  seized  $102,650.90;  (14)  On 
September  3,  1998,  an  undercover 
informant  obtained  1,120  dosage  units 
of  Schedule  III  and  IV  controlled 
substances  from  Mr.  Sychak  and 
Medicap  Pharmacy  without  a 
prescription  and  in  exchange  for 
$2,000.00  cash.  On  September  22.  1998, 
the  undercover  informant  again 
obtained  1.120  dosage  units  of  Schedule 
in  and  rV  controlled  substances  from 
Mr.  Sychak  and  Medicap  Pharmacy 
without  a  prescription  and  in  exchange 
for  $2,000.00  cash;  and  (15)  On 
November  5,  1996.  Mr.  Sychak  inquired 
of  DEA  regarding  the  DEA  registration 
and  medical  license  status  of  a 
Pennsylvania  medical  practitioner. 
Although  DEA  persoimel  informed  Mr. 
Sychak  that  the  practitioner  was  not 
registered  with  DEA  and  did  not  possess 
a  valid  Pennsylvania  medical  license. 
Medicap  Pharmacy  nevertheless 
proceeded  to  fill  approximately  111 
controlled  substance  prescriptions 
purportedly  issued  by  the  physician 
between  December  1996  and  April  1997. 
The  Order  to  Show  Cause  further  gave 
notice  that  Respondent's  Certificate  of 
Registration  was  immediately 
suspended,  and  the  suspension  would 
remain  in  effect  until  a  final 
determination  is  reached  in  these 
proceedings.  The  Order  authorized  and 
directed  DEA  agents  and  diversion 
investigators  to  place  under  seal  and 
remove  all  controlled  substances 
possessed  by  Respondent  pursuant  to 
his  DEA  Registration  and  to  take  into 
their  possession  the  suspended 
Certificate  of  Registration  and  all 
unused  official  DEA  order  forms. 

Respondent,  through  coimsel,  timely 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The 
requested  hearing  was  held  in 


Pittsburgh.  Peimsylvania,  on  July  12  and 
13.  1999.  At  the  hearing  the  Government 
called  witnesses  to  testify  and 
introduced  docmnentary  evidence.  After 
the  hearing,  the  Government  submitted 
Proposed  Findings  of  Fact,  Conclusions 
of  Law,  and  Argument.  In  a  letter  dated 
September  14,  1999,  and  received 
September  17,  1999,  counsel  for 
Respondent  advised  that,  "without 
conceding  any  of  the  facts  in  the 
government  pleadings  or  those 
presented  at  the  administrative  hearing 
on  July  13  and  14. 1999.  Nicholas  A. 
Sychak.  will  not  be  filing  proposed 
findings  of  fact,  conclusions  of  law  and 
argiunent."  On  February  23,  2000.  Judge 
Mary  Ellen  Bittner  issued  her  Opinion 
and  Recommended  Rulings.  Findings  of 
Fact.  Conclusions  of  Law.  and  Decision, 
recommending  that  Respondent's 
registration  be  revoked,  and  any 
pending  applications  for  renewal  be 
denied.  The  record  was  transmitted  to 
the  Deputy  Administrator  for  final 
decision  March  27.  2000. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  in  its  entirety  the 
Opinion  and  Recommended  Rulings, 
Findings  of  Fact.  Conclusions  of  Law, 
and  Decision  of  the  Administrative  Law 
Judge  (Opinion).  His  adoption  is  in  no 
manner  diminished  by  any  recitation  of 
facts,  issues,  and  conclusions  herein,  or 
of  any  failure  to  mention  a  fact  or  matter 
of  law.  The  Respondent  did  not 
introduce  evidence  or  call  witnesses  at 
the  hearing,  therefore  Judge  Bittner's 
Opinion  is  based  on  testimony  and 
other  evidence  offered  by  the 
Government. 

As  a  preliminary  matter,  counsel  for 
Respondent  raised  two  evidentiary 
issues  that  must  be  addressed  before  the 
merits  of  these  proceedings  can  be  fully 
discussed. 

First,  on  June  9. 1999,  counsel  for 
Respondent  filed  a  Motion  to  Compel 
Discovery  Pursuant  to  Brady  v. 
Maryland  that  requested  Judge  Bittner  to 
issue  "an  order  requiring  DEA  to 
preserve  and  to  provide  defendant, 
within  a  time  to  be  specified,  any  and 
all  actual  and  potential  exculpatory 
evidence  relating  to  the  issues  of  guilt 
or  pimishment  currentiy  known  to  the 
Government,  its  agents,  and 
representatives,  or  which  may  become 
known  to  them  by  the  exercise,  on  their 
part,  of  due  diligence."  (Emphasis 
original).  In  support  of  this  request, 
counsel  for  Respondent  cites  numerous 
cases  applying  Brady  v.  Maryland,  373 
U.S.  83  (1963)  [Brady)  in  various 


criminal  contexts.  Counsel  for 
Respondent  did  not  address  the  issue 
and  cited  no  authority  for  the 
proposition  that  Brady  is  or  should  be 
applicable  to  civil  proceedings,  much 
less  an  administrative  proceeding,  as  is 
the  case  here.  On  June  24,  1999,  the 
Government  filed  an  Opposition  to 
Respondent's  Motion  to  Compel 
Discovery  Piursuant  to  Brady  v. 
Maryland,  arguing  that  the 
Administrative  Procedure  Act  (APA) 
confers  no  independent  discovery  right; 
that  Brady  applies  only  in  the  criminal 
context;  that  DEA  regulations  govern 
discovery  in  these  proceedings;  and  that 
the  DEA  regulations  provide  for 
adequate  discovery.  On  June  30,  1999, 
Judge  Bittner  issued  a  Ruling  and  Order, 
finding  Brady  inapplicable  to  these 
proceedings,  but  further  finding  that 
because  these  proceedings  are 
adversarial,  "on  the  grounds  of  fairness, 
*  *  *  the  Government  must  disclose 
any  exculpatory  information  in  its 
possession  when  such  information  is 
timely  requested  by  a  respondent."  In 
response,  the  Government  filed  on  July 
7, 1999.  an  Emergency  Request  For 
Consent  to  File  Appeal  to  the  June  30, 
1999,  Ruling  of  the  Administrative  Law 
Judge,  arguing  that  neither  the  APA  nor 
the  DEA  regulations  governing  the 
proceedings  provide  for  the  disclosiu« 
of  exculpatory  information,  and  further 
that  Judge  Bittner's  Order  "constitutes  a 
significant  and  unprecedented 
departure  from  DEA  regulations  and 
practice. ' '  The  Government  also  argued 
that  Judge  Bittner's  Order  would  place 
a  severe  burden  upon  DEA,  including 
the  potentialities  of  placing  ongoing 
investigations  and  the  identities  of 
confidential  informants  at  risk. 
Subsequently,  on  July  8.  1999.  Judge 
Bittner  issued  a  Memorandum  to 
Counsel  Clarifying  Ruling  and  Order, 
limiting  the  scope  her  previous  ruling 
somewhat  by  requiring  the 
Government's  coimsel  only  "to  review 
files  available  to  him  and  on  which  the 
Government  relied  in  preparing  its 
prehearing  statements  for  information 
that  would  clear  or  tend  to  clear 
Respondent  from  alleged  fault  or  guilt  as 
to  the  allegations  of  Respondent 
misconduct  made  in  the  Government's 
prehearing  statements  in  this 
proceeding!.]"  On  the  same  day.  Judge 
Bittner  issued  a  Ruling  Denying  Request 
for  Consent  to  File  Appeal,  denying  the 
Government's  request  to  file  an  appeal 
pursuant  to  the  Clarifying  Ruling  and 
Order.  On  July  9.  1999.  the  Government 
filed  a  Response  and  Objection  to 
Ruling  Denying  Request  For  Consent  to 
File  Appeal  reiterating  its  objections 
and  requesting  that  the  issue  be  made 


part  of  the  official  administrative  record 
and  forwarded  to  the  Deputy 
Administrator  for  consideration. 

The  Deputy  Administrator  agrees  with 
the  Govenunent,  for  the  following 
reasons: 

First,  these  proceedings  are  governed 
generally  by  the  APA,  and  specifically 
by  the  procedures  set  forth  at  21  CFR 
1316.41-1316.68.  See  21  CFR  1316.41, 
What  applicable  caselaw  there  is  on  the 
issue  finds  that  the  APA  confers  no 
independent  discovery  right; 
McClelland  v.  Andrus,  606  F.2d  1278, 
1285  (D.C.  Cir.  1979);  National  Labor 
Relations  Board  v.  Valley  Mold  Co.,  Inc., 
530  F.2d  693  (6th  Cir.  1976)  (cert, 
denied,  429  U.S.  824  (1976));  and  that 
the  extent  of  discovery  in  administrative 
proceedings  is  primarily  determined  by 
the  agency;  Mister  Discount 
Stockbrokers.  Inc.  v.  Securities 
Exchange  Commission,  768  F.2d  875, 
878  (7th  Cir.  1985)  (finding  Brady 
inapplicable  to  agency  administrative 
proceedings).  As  the  Government 
correctly  points  out,  neither  the  APA, 
nor  the  relevant  DEA  regiilations,  nor 
prior  published  DEA  precedent, 
authorize  the  Government's  production 
of  exculpatory  information. 

Second,  the  applicable  DEA 
Regulations,  supra,  supply  more  than 
sufficient  due  process,  whether 
Respondent's  DEA  Registration  is 
viewed  as  a  license  conferred  based  on 
the  public  interest  alone,  or  whether  it 
is  also  viewed  as  a  property  or  a  liberty 
interest.  The  pertinent  DEA  Regulations 
governing  these  proceedings  authorize  a 
pre-hearing  conference  and  wrritten  pre- 
hearing statements  for  inter  alia  the 
simplification  of  the  issues,  stipulations, 
identification  of  witnesses,  and  the 
advance  submission  of  all  documentary 
evidence  and  affidavits  for 
identification;  an  administrative 
hearing,  reported  verbatim; 
representation  by  counsel;  allow  for  the 
introduction  of  evidence  and 
documents;  provide  for  witnesses  and 
documents  to  be  subpoenaed;  allow  for 
the  examination  and  cross-examination 
of  witnesses;  allow  for  the  parties  to 
make  written  proposed  corrections  to 
the  transcript  of  the  hearing;  allow  for 
the  parties  to  submit  proposed  findings 
of  fact  and  conclusions  of  law;  and  also 
allow  for  the  parties  to  file  exceptions 
to  the  ALJ's  recommended  decision, 
findings  of  fact  and  conclusions  of  law. 
Furthermore,  the  pre-hearing  conference 
pursuant  to  21  CFR  1316.54  and  the 
prehearing  disclosure  of  witness 
testimony  and  documentary  evidence 
pursuant  to  21  CFR  1316.57  and 
1316.58,  set  forth  in  each  party's  pre- 
hearing statement,  provide  more  than 
adequate  pre-hearing  disclosure  of  the 


issues  and  evidence  to  be  submitted  in 
these  proceedings.  In  its  June  24,  1999. 
memorandum  of  Opposition,  the 
Government  notes  that  "(rjn  this 
proceeding,  the  evidentiary  items  that 
the  Government  intends  to  offer  were 
outlined  in  its  March  1,  1999, 
Prehearing  Statement  and  the  May  24, 
1999,  supplement  thereto.  The 
Government  has  provided  to  the 
Respondent  all  evidentiary  items  that  it 
intends  to  offer  during  the  upcoming 
administrative  hearing."  Thus,  the 
Deputy  Administrator  finds  the  cvurent 
DEA  regulations  provide  more  than 
adequate  discovery  in  these 
proceedings,  and  there  was  no  need  for 
the  Government  to  take  the 
unprecedented  and  extraneous  step  of 
disclosing  potentially  exculpatory 
information. 

Third,  in  her  June  30, 1999,  Ruling 
and  Order,  Judge  Bittner  stated  her 
belief  that  the  burden  said  Order  placed 
upon  the  Government  was  "minimal,  for 
the  Govenunent  need  only  review  its 
files  to  determine  if  such  information 
exists."  Following  the  filing  of  the 
Government's  June  24,  1999,  Opposition 
memorandiun.  Judge  Bittner  attempted 
to  narrow  the  scope  of  her  Order  in  her 
July  8,  1999,  Clarifying  memorandiun  by 
limiting  the  Government's  burden  to 
reviewof  those  files  "available  *   *   * 
and  on  which  the  Government  relied  in 
preparing  its  prehearing  statements  for 
[exculpatory]  information  *   *   *  as  to 
the  allegations  of  Respondent 
misconduct  made  in  the  Government's 
prehearing  statements  in  the 
proceeding!.)  "  The  Deputy 
Administrator  agrees  with  the 
Government  that,  even  in  its  more 
limited  form,  Judge  Bittner's  Order 
places  a  significant  burden  on  the 
Government.  The  Order  creates  a  risk  of 
disclosure  of  sensitive  information 
which  could  reveal  the  identity  of 
confidential  informants,  compromise 
the  effectiveness  of  investigative 
techniques,  or  compromise  an  ongoing 
criminal  investigation  concerning  the 
Respondent  on  third  parties.  The  Order 
will  also  require  the  Government  to 
address  Privacy  Act  issues  with  respect 
to  information  concerning  third  parties. 

For  the  above-stated  reasons,  tne 
Deputy  Administrator  finds  that  the 
Government  is  not  required  to  disclose 
potentially  exculpatory  information  to 
Respondent  or  counsel  for  Respondent 
at  any  phase  of  these  proceedings. 

The  second  evidentiary  issue  raised 
by  counsel  for  Respondent  is  his 
assertion  of  a  continuing  objection  to 
the  Government's  use  of  hearsay 
evidence  at  the  hearing.  It  is  well 
established,  however,  that  hearsay  is 
admissible  in  these  proceedings.  See 


Arthur  Sklar,  R.Ph..  d/b/a  King 
Pharmacy,  54  FR  34623,  34627  (DEA 
1989).  "Hearsay  is  both  admissible,  and 
may,  standing  by  itself,  constitute 
substantial  evidence  in  support  of  an 
administrative  decision."  Klinestiverv. 
DEA,  606  F.2d  1128  (D.C.  Cfr.  1979). 
Judge  Bittner  addressed  this  issue  at  the 
hearing  and  in  her  Opinion,  and  she  has 
indicated  that  she  considered  the 
hearsay  nature  of  the  evidence  when 
determining  the  evidentiary  weight  to 
give  it;  and  she  further  indicated  that, 
where  she  has  relied  on  hearsay 
evidence,  she  did  so  because  she  found 
it  reliable.  See  Ramon  P.  Johnson  v. 
United  States.  628  F.2d  187, 190  (D.C. 
Cir.  1980).  The  Deputy  Administrator 
concurs  with  Judge  Bittner's  analysis 
and  findings  of  fact  with  regard  to  this 
issue. 

Medicap  Pharmacy  is  located  in 
Murrysville,  Peimsylvania.  According  to 
one  of  the  Government's  witnesses, 
Karen  Rufftier,  Nicholas  A.  Sychak 
opened  the  pharmacy  in  1989  or  1990. 
The  pharmacy  was  first  registered  with 
DEA  on  July  2,  1991.  On  June  20.  1996. 
a  confidential  informant  advised 
Diversion  Investigator  John  Conlon  of 
the  DEA  Pittsburg  Resident  Office  that 
Mr.  Sychak  was  selling  controlled 
substances  to  certain  individuals 
without  a  vahd  prescription  and  for  no 
legitimate  medical  purpose. 

As  a  result  of  this  information,  DEA 
initiated  an  investigation  of  the 
Respondent,  and  various  Pennsylvania 
State  law  enforcement  agencies 
subsequently  joined  the  investigation. 
Surveillance  and  intelligence  gathering 
identified  Lynette  Reffner  and  Steve  and 
Karen  Ruffner  as  frequent  visitors  to  the 
pharmacy.  Investigators  also  searched 
the  pharmacy's  dumpster  and  found 
computer  printouts  of  purported 
controlled  substance  dispensings.  These 
printouts  listed  an  individual's  name,  a 
prescription  number,  the  drug,  the  date 
it  was  dispensed,  and  the  name  of  the 
physician  who  purportedly  authorized 
the  dispensing.  Agent  Edward 
Cartwright  of  the  Pennsylvania  Bureau 
of  Narcotics  Investigations  and  Drug 
Control  (BNIDC)  testified  that  a  review 
of  these  printouts  disclosed 
discrepancies,  such  as  prescriptions 
whose  dates  were  inconsistent  with  the 
computer's  system  of  numbering 
prescriptions  in  chronological  order. 
According  to  Agent  Cartwright,  these 
printouts  indicated  that  some 
prescriptions  were  predated. 
Investigators  subsequently  learned  fitim 
pharmacy  employees  that  Mr.  Sychak 
also  "predated"  prescriptions  by 
substituting  an  old  ribbon  in  the 
pharmacy's  printer  to  make  it  appear 
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that  a  label  was  older  than  the  date  the 
drug  was  actually  dispensed. 

As  the  Order  to  Show  Cause  indicates, 
there  are  numerous  separate  incidents 
upon  which  this  proceeding  is  based. 
Therefore,  the  different  incidents  are 
herein  organized  by  the  nine  subsequent 
numbered  sections  which  group  the 
relevant  facts,  though  not  necessarily  in 
chronological  order,  since  the 
timeframes  of  many  of  the  events 
described  herein  overlap. 

1.  Michael  Ray's  1997  Undercover 
Purchases  from  Medicap  Pharmacy 

Agent  Cartwright  had  arrested 
Michael  Ray  several  years  prior  to  the 
investigation  of  Respondent.  Mr.  Ray 
was  again  arrested  in  the  spring  of  1997, 
and  the  arresting  agent  asked  Agent 
Cartwright  for  information  about  Mr. 
Ray.  Consequently,  Agent  Cartwright 
spoke  to  Mr.  Ray,  who  said  that  for  the 
previous  two  years  Mr.  Sychak  had 
filled  forged  controlled  substance 
prescriptions  for  him  and  that  these 
prescriptions  listed  "Ed  Olson"  as  the 
patient.  At  some  point,  Mr.  Ray  agreed 
to  act  as  an  undercover  informant; 
Agent  Cartwrright  testified  that  Mr.  Ray 
was  not  offered  anything  in  return  for 
his  cooperation  except  that  Agent 
Cartwright  appeared  at  Mr.  Ray's 
sentencing  hearing  and  advised  the 
court  of  Mr.  Ray's  cooperation. 

On  August  8, 1997,  Mr.  Ray 
telephoned  Mr.  Sychak,  pretending  to 
be  a  Dr.  Wigle,  a  name  he  had  picked 
out  of  a  telephone  directory,  and  asked 
for  sixty  hydrocodone  7.5  mg.  extra 
strength,  with  no  refills,  for  "Ed  Olson." 
That  same  day.  Mr.  Ray  went  to 
Medicap  Pharmacy  wearing  a  recording 
device,  and  carrying  funds  Agent 
Cartwright  had  provided  him.  Mr.  Ray 
paid  $37.50  and  received  the  sixty 
hydrocodone  he  had  requested.  The 
memorialization  of  the  oral 
prescriptions  lists  one  refill. 

On  August  15, 1997,  Mr.  Ray  again 
called  the  pharmacy,  pretending  to  be  a 
Dr.  Beck,  to  authorize  a  prescription  for 
hydrocodone  for  Ed  Olson.  "Dr.  Beck" 
was  a  fictitious  physician  invented  by 
DEA  for  whom  Mr.  Ray  provided 
fictitious  telephone  and  DEA 
registration  numbers.  Mr.  Ray  called  the 
pharmacy  again  to  ask  if  the 
prescription  was  ready,  and  spoke  with 
Mr.  Sychak's  wife.  Mr.  Ray  said  that  he 
knew  he  had  refills  fi-om  Dr.  Wigle's 
prescription,  and  Ms.  Sychak  said 
something  to  the  effect  that  there  should 
not  be  any  problem  and  that  she  would 
give  him  a  refill  of  what  was  on  the 
computer  screen.  Mr.  Ray  then  visited 
the  pharmacy  and  paid  $37.50  for  a 
"refill"  of  the  Dr.  Wigle  prescription. 
Mr.  Sychak  refused  to  fill  the  purported 


prescription  from  Dr.  Beck,  telling  Mr. 
Ray  that  he  first  wanted  to  use  the  refills 
from  Dr.  Wigle  and  that  the  information 
about  Dr.  Beck,  including  his  physician 
license  number  and  his  DEA  number, 
were  not  yet  in  the  pharmacy's 
computer  system. 

On  August  22,  1997,  Mr.  Ray  returned 
to  Medicap  Pharmacy  and  paid  $37.50 
for  a  second  refill  of  sixty  hydrocodone 
from  the  Dr.  Wigle  prescription.  Mr.  Ray 
also  had  with  him  a  blank  prescription 
form  listing  the  information  for  Dr.  Beck 
so  that  Mr.  Sychak  could  enter  the 
information  into  the  pharmacy 
computer.  Agent  Cartwright  testified 
that  Mr.  Ray  gave  the  form  to  Mr. 
Sychak,  who  said  it  would  be  helpful 
and  put  the  form  in  his  pocket. 

On  August  29, 1997,  Mr.  Ray  was  sent 
into  the  pharmacy  with  a  recording 
device.  Prior  to  this  visit,  a  prescription 
for  hydrocodone  purportedly  authorized 
by  Dr.  Beck  had  been  called  in  to  the 
pharmacy.  Dining  that  visit,  Mr.  Ray 
also  tried  to  obtain  other  controlled 
substances  using  the  blank  Dr.  Beck 
form,  but  Mr.  Sychak  refused  to  provide 
him  any  drugs,  saying  that  DEA 
investigators  sometimes  inspected  the 
pharmacy  and  might  realize  that  the 
handwriting  on  Dr.  Beck's  prescription 
form  was  the  same  as  that  on  other 
pharmacy  records.  Mr.  Sychak  returned 
the  blank  form  to  Mr.  Ray.  Mr.  Ray  took 
the  blank  form  with  him  when  he  left 
the  pharmacy  and,  in  the  presence  of 
Agent  Cartwright,  filled  it  out  for  sixty 
Percocet.  Mr.  Ray  then  took  the  form 
back  into  the  pharmacy,  paid  $39.83  in 
cash,  and  received  sixty  Percocet. 

Mr.  Ray  made  another  undercover 
visit  to  the  pharmacy  on  September  5, 
1997.  Mr.  Ray  asked  for  the 
hydrocodone  purportedly  authorized  by 
Dr.  Beck  for  Ed  Olson,  and  presented  a 
written  prescription  for  Percocet  in 
some  other  patient  name.  Agent 
Cartwright  testified  that  investigators 
had  intentionally  made  this  Percocet 
prescription  facially  invalid  by  showing 
the  patient  as  someone  other  than  the 
person  who  presented  it.  Ray  paid 
$37.50  for  sixty  hydrocodone  7.5  mg. 
with  APAP,  but  Mr.  Sychak  refused  to 
fill  the  Percocet  prescription.  Mr.  Ray 
then  took  from  his  pocket  a  blank 
prescription  form  purporting  to  be  that 
of  Dr.  Beck  and  filled  in  the  requisite 
information  in  Mr.  Sychak's  presence. 
Mr.  Sychak  said  something  to  the  effect 
that  most  of  his  customers  did  not  fill 
out  their  own  prescriptions  in  front  of 
him,  but  nonetheless  filled  the 
prescription,  providing  Mr.  Ray  sixty 
Roxicet  in  exchange  for  $47.95.  On 
September  12, 1997,  Mr.  Ray  again 
visited  Respondent  and  obtained 
hydrocodone  pursuant  to  the  purported 


authorization  of  Dr.  Beck,  paying  $37.50 
for  the  drug. 

As  noted  above,  investigators 
obtained  records  of  purported 
dispensings  from  Respondent's  trash 
dumpster.  Among  these  was  the 
pharmacy's  receipt  for  the  Roxicet 
provided  to  Mr.  Ray  on  September  5. 

2.  The  Delivery  of  Controlled 
Substances  to  Walter,  Linda,  and  James 
Kaczynski 

Pennsylvania  state  law  requires 
pharmacists  to  submit  to  BNIDC 
monthly  a  form  known  as  a  "BDC-6" 
Usting  information  about  all  dispensings 
of  Schedule  II  controlled  substances.  In 
early  1998  Investigator  Conlon  reviewed 
BDC-6  forms  Respondent  had  submitted 
for  the  period  April  1995  through 
October  1997.  Respondent  listed  a  large 
number  of  Percocet  and  Roxicet 
prescriptions  purportedly  issued  by  a 
Dr.  Mark  Fennema  to  a  Walter 
Kaczynski,  a  Linda  Kaczynski,  and  a 
James  Kaczynski.  Although  the  BDC-6 
reports  indicated  that  Dr.  Fennema  was 
an  emergency  room  physician  at  a 
hospital  in  south  Pittsburgh,  when 
investigators  subpoenaed  the  hospital 
for  the  Kaczynskis'  medical  records,  the 
hospital  responded  that  it  had  not 
treated  any  patients  with  any  of  those 
names. 

In  about  March  1998  Investigator 
Conlon  telephoned  Dr.  Fennema,  who 
was  at  that  time  in  upstate  New  York. 
Dr.  Feimema  told  Investigator  Conlon 
that  he  generally  saw  patients  only  in 
the  emergency  room  and  that  he  would 
have  no  reason  to  continually  prescribe 
medications  to  the  same  patient.  After 
reviewing  a  faxed  copy  of  the  list  of 
prescriptions.  Dr.  Fennema  told 
Investigator  Conlon  that  he  had  not 
issued  them. 

3.  The  Deliveries  to  Lynette  Reffrier  and 
Michael  Riley 

Investigator  Conlon  testified  that 
Medicap  Pharmacy  records  showed  that 
it  had  dispensed  controlled  substances 
to  a  Lynette  Reffner  pursuant  to 
prescriptions  purportedly  issued  by  a 
Dr.  Richard  Kucera  between  July  17, 
1997,  and  December  23.  1997,  and 
pursuant  to  prescriptions  purportedly 
issued  by  a  Dr.  David  Blinn  between 
July  17.  and  December  30,  1997.  The 
prescriptions  that  Dr.  Blinn  purportedly 
issued  totaled  1,620  dosage  units  of 
Vicodin,  715  dosage  units  of 
hydrocodone,  164  dosage  units  of 
Hydroment  syrup,  and  60  dosage  units 
of  phenobarbital.  The  prescriptions  that 
Dr.  Kucera  purportedly  issued 
aggregated  to  1,390  dosage  units  of 
alprazolam,  1,240  dosage  imits  of  Ap- 
Oxazepam,  130  dosage  units  of 


diazepam,  and  100  dosage  units  of 
Darvocet. 

On  March  25,  1998.  Investigator 
Conlon  and  Agent  Cartwright 
interviewed  Dr.  Kucera.  who  said  that 
he  had  treated  Lynette  Reffner  but  had 
not  authorized  any  of  the  prescriptions 
at  issue.  Investigator  Conlon.  DEA 
Diversion  Investigator  Kurt  Dittmer  of 
DEA's  Pittsburgh  office,  and  Agent 
Cartwright  interviewed  Dr.  Bliim  on 
March  30,  1998.  and  showed  him  the 
list  of  prescriptions.  Dr.  Blinn  advised 
the  investigators  that  he  had  not 
authorized  any  of  them. 

On  April  29,  1998,  Investigators 
Conlon  and  Dittmer,  Agent  Cartwright, 
and  Sergeant  Stan  King  of  the 
Murrysville  Police  Department 
interviewed  Ms.  Reffner  and  her 
paramour,  Michael  Riley.  Subsequently, 
on  June  17,  1999,  Ms.  Reffner  executed 
a  declaration  in  evidence  as  a 
Government  exhibit.  In  the  declaration, 
Ms.  Reffner  said  she  originally  had  valid 
prescriptions  for  controlled  analgesics 
filled  at  Medicap  Pharmacy,  but  in  1992 
or  shortly  thereafter  Mr.  Sychak  began 
giving  her  refills  for  these  medications 
that  were  not  authorized  by  her 
physician.  Ms.  Reffner  further  stated 
that  by  about  1994  she  had  arranged 
with  Mr.  Sychak  to  purchase  drugs  from 
him  upon  presenting  lists  of  the 
controlled  substances  she  wanted. 
Investigators  found  some  of  these  lists 
during  the  searches  of  Medicap 
Pharmacy's  trash  dumpster. 

Ms.  Reffner  stated  that  every  Tuesday 
she  and  Mr.  Riley  purchased  sixty 
Vicodin  ES.  sixty  Xanax,  fifty  Darvocet. 
fifty  Soma,  and  eight  oimces  of 
Hydromet  syrup,  and  every  Friday  they 
bought  the  same  quantities  of  Xanax. 
Soma,  and  Hydromet  syrup,  along  with 
eighty  Vicodin  ES  and  sixty  Darvocet. 
Ms.  Reffner  stated  that  Mr.  Sychak  had 
told  her  and  Mr.  Riley  that  Soma  in 
combination  with  the  other  drugs  would 
"intensify  the  high,"  and  that  they 
should  take  a  half-tablet  of  Soma  at 
mealtimes.  Ms.  Reffner  stated  that  the 
Soma  was  listed  on  Mr.  Riley's  patient 
record  at  the  pharmacy,  but  that  Mr. 
Sychak  said  he  recorded  the  other  drugs 
as  dispensed  to  her,  because  she  had 
been  severely  injured  some  years  earlier 
and  her  medical  history  "would  cover 
it."  Ms.  Reffner  also  stated  that  at  some 
point  Mr.  Sychak  directed  Mr.  Riley  to 
come  to  the  pharmacy  only  on  Tuesdays 
and  Fridays,  when  Mr.  Sychak  and  his 
wife  were  present,  because  Mr.  Sychak 
did  not  want  his  relief  pharmacist  to 
know  about  this  arrangement.  Ms. 
Reffner  stated  that  Mr.  Riley  and  Mr. 
Sychak  also  socialized  together,  and  that 
Mr.  Riley  worked  on  Mr.  Sychak's  cars 
and  Mr.  Sychak  gave  him  "care 


F'et^eral  Register /Vol.  65,  No.  234 /Tuesday,  December  5.  2000 /Notices 


75963 


packages"  of  controlled  substances, 
including  Lorcet  and  Vicodin. 

Ms.  Refftier  further  stated  that  in  late 
1995  she  entered  a  methadone  treatment 
program  and  that  Mr.  and  Ms.  Sychak 
agreed  to  provide  her  a  phenobarbital  to 
lessen  potential  withdrawal  symptoms. 
Ms.  Reffner  said  that  both  she  and  Mr. 
Riley  wanted  to  get  help  for  their 
addiction  and  that  the  Sychaks  said  they 
would  decrease  the  quantity  of 
controlled  substances  they  supplied,  but 
in  fact  the  quantity  increased.  Ms. 
Reffner  also  stated  that  on  numerous 
occasions  when  she  presented  a 
legitimate  prescription  for  a  non- 
controlled  substance,  Mr.  Sychak  told 
her  she  would  not  have  to  pay  for  the 
medication,  and  that  he  would  charge  it 
to  some  other  customer's  insurance. 
Finally.  Ms.  Refftier  stated  that  Mr. 
Sychaic  filled  some  drugs  to  her  Medical 
Assistance  card  and  that  she  paid  cash 
for  the  rest,  that  Mr.  Sychak  always 
extended  her  and  Mr.  Riley  credit  when 
they  did  not  have  enough  money  to  pay 
for  the  drugs  they  purchased,  and  that 
Mr.  Sychak  maintained  a  record  of  how 
much  they  owed  in  a  pink  notebook. 

bivestigator  Conlon  testified  that  as  of 
the  hearing  date  Ms.  Reffner  and  Mr. 
Riley  were  the  targets  of  an  ongoing 
investigation,  and  he  anticipated  that 
they  would  be  charged  with  state 
narcotics  violations.  Investigator  Conlon 
further  testified  that  Mr.  Riley  and  Ms. 
Reffner  agreed  to  cooperate  in  the 
investigation  and  that  investigators  told 
them  that  their  cooperation  would  be 
made  known  to  the  proper  authorities  at 
the  time  of  sentencing. 

4.  The  Deliveries  to  Karen  and  Steven 
Rufiftier 

The  previously  mentioned  trash 
dimipster  searches  disclosed  receipts 
purportedly  showing  Dr.  Ralph  Capone 
as  the  authorizing  physician  for 
numerous  controlled  substance 
prescriptions  for  patients  named  Daniel 
Frieben.  Amy  McKluskey.  Phyllis 
Ruffner,  Charles  Rufftier.  Steve  Ruffner. 
Grace  Ruffner.  Ruth  Snow,  and  Deborah 
McCracken.  In  November  1997.  Agent 
Cartwright  interviewed  Dr.  Capone  and 
asked  him  about  these  individuals.  Dr. 
Capone  told  Agent  Cartwright  that 
although  Mr.  Frieben  had  been  his 
patient.  Dr.  Capone  had  not  treated  him 
since  about  1993.  and  that  Karen 
Ruffner  was  his  patient  during  the 
period  at  issue  but  that  he  did  not 
authorize  any  of  the  prescriptions 
shown  to  him. 

Karen  Ruffner  testified  as  a 
Government  witness.  Ms.  Ruffner's 
mother  was  Sandra  Frieben,  who  died 
in  1992.  For  some  period  of  time  prior 
to  her  death  Ms.  Frieben  worked  as  a 


medical  assistant  to  Dr.  Capone.  Ms. 
Ruffner  testified  that  Ms.  Frieben 
suffered  from  a  number  of  painful 
conditions  for  which  she  took.  Soma. 
Talwin.  and  Vicodin  ES  and  that  she 
abused  controlled  substances  from  the 
end  of  1989  imtil  her  death.  Ms.  Frieben 
obtained  drugs  by  calling  prescriptions 
to  pharmacies  for  herself,  saying  that  the 
prescriptions  were  authorized  by  Dr. 
Capone,  and  by  WTiting  fake 
prescriptions  for  herself  on  prescription 
pads  she  took  from  Dr.  Capone's  office. 
Ms.  Ruffner  testified  that  she  saw  Ms. 
Frieben  write  some  of  these 
prescriptions,  that  Ms.  Frieben  made 
some  of  the  telephone  calls  from  Ms. 
Rufftier's  home,  and  that  Ms.  Frieben 
asked  Ms.  Ruffner  to  take  fake 
prescriptions  to  the  pharmacy  for  her. 
Ms.  Ruffiier  testified  that  she  suggested 
to  her  mother  that  she  seek  treatment  for 
drug  abuse,  but  her  mother  refused  to  do 
so  because  she  did  not  want  her 
husband  to  learn  about  her  problem. 

Ms.  Ruffner  testified  that  although 
initially  her  mother  used  different 
pharmacies,  eventually  she  obtained 
drugs  only  from  Medicap  Pharmacy.  At 
some  point.  Ms.  Frieben  began  stealing 
boxes  of  drug  samples  from  Dr. 
Capone's  office  and  taking  them  to  Mr. 
Sychak,  who  gave  her  medication  or 
discounts  on  medication  in  exchange. 
Ms.  Ruffner  accompanied  her  mother  on 
these  visits  to  the  pharmacy,  and 
testified  that  after  she  had  done  so  three 
or  four  times,  Ms.  Frieben  asked  her  to 
take  the  samples  to  Mr.  Sychak  and 
bring  back  her  medication.  Ms.  Ruffner 
testified  that  her  mother  called  Medicap 
Pharmacy  both  from  Dr.  Capone's  office 
and  from  Ms.  Ruffner's  home  to 
authorize  prescriptions  for  herself  for 
Vicodin.  Talwin,  or  Soma,  and  sent  Ms. 
Rufftier  to  the  pharmacy  to  pick  up  the 
drugs  and  to  pay  for  them  in  cash.  Ms. 
Rufftier  further  testified  that  her  mother 
instructed  her  to  deal  only  with  Mr. 
Sychak. 

Ms.  Ruffner  testified  that  her  mother 
also  asked  her  to  call  the  pharmacy  and 
would  vmte  dowm  exactly  what  Ms. 
Ruffner  was  to  say.  Ms.  Ruffiier  spoke 
only  to  Mr.  Sychak.  and  testified  that  in 
these  calls  she  told  Mr.  Sychak  that  she 
was  "Beth"  from  Dr.  Capone's  office  (as 
far  as  she  knew,  a  made-up  name)  and 
that  she  was  "calling  for  Sandra 
Frieben.  for  Vicodin  number  50."  Ms. 
Ruffner  also  testified  that  the  price  of 
the  controlled  substances  increased  over 
time  so  that  her  mother  paid  cash  in 
addition  to  providing  Mr.  Sychak  the 
drug  samples.  Ms.  Frieben  eventually 
paid  about  $89  for  60  Talwin.  about  $68 
for  50  Vicodin.  and  $34  for  generic 
hydrocodone. 


75964 


Federal  Register /Vol.  65,  No.  234 /Tuesday,  December  5,  2000 /Notices 


Federal  Register/ Vol.  65,  No.  234 /Tuesday,  December  5,  2000 /Notices 


Ms.  Ruffiner  further  testified  that  her 
own  health  had  been  "fairly  poor"  all 
her  life,  that  she  had  suffered  from 
chronic  pain  since  she  was  twelve  years 
old,  and  that  various  physicians  had 
prescribed  her  controlled  substances 
including  Vicodin,  Vicodin  ES,  and 
Soma.  Ms.  Ruffher  started  sharing  her 
mother's  medications  in  1989,  when  she 
was  nineteen  years  old,  but  testified  that 
she  never  took  her  mother's  drugs 
without  the  latter's  knowledge. 

Ms.  Ruffner  testified  that  from  1992 
until  1994  she  received  legitimate 
prescriptions  for  Valium  and  Vicodin, 
and  that  she  filled  all  these 
prescriptions  at  Medicap  Pharmacy.  Ms. 
Ruffner  further  testified  that  frequently 
the  vial  she  received  from  the  pharmacy 
indicated  more  authorized  refills  than 
the  prescription  did,  but  she  never 
asked  Mr.  Sychak  why  refills  were 
added.  In  1994  Ms.  Ruffner's  physician 
stopped  prescribing  her  Vicodin,  but 
Ms.  Ruffner  continued  to  receive  drugs 
from  Mr.  Sychak  because  he  gave  her 
more  refills  than  were  authorized  by  the 
written  prescription.  As  an  example, 
Ms.  Ruffher  testified  that  if  a  written 
prescription  for  80  Vicodin  ES  showed 
one  refill,  the  vial  might  show  foxii 
refills.  Ms.  Ruffner  admitted,  however, 
that  she  did  not  know  whether  Mr. 
Sychak  obtained  the  physician's  oral 
authorization  for  additional  refills. 

Ms.  Ruffner  further  testified  that  at 
some  point  "the  refills  just  stopped," 
and  Mr.  Sychak  told  her  to  call  and  ask 
for  a  prescription  for  a  named  person 
because  "I  have  to  be  able  to  say  that  I 
received  a  phone' call  from  somebody." 
Consequently,  according  to  Ms.  Ruffner, 
she  called  the  pharmacy  pretending  to 
be  "Beth"  from  Dr.  Capone's  office,  told 
Mr.  Sychak  she  was  authorizing  a 
prescription  for  Vicodin  ES,  and  gave 
the  patient's  name  variously  as  Amy 
McKluskey,  Dan  Frieben,  Tina  Pavolik. 
Ruth  Snow,  Debbie  McCracken,  or 
Charles,  Steve,  Phyllis,  or  Grace  Ruffner. 
All  of  these  names  were  those  of 
individuals  who  were  either  friends  or 
family  members  of  Ms.  Ruffner  or  of  her 
husband,  Steven  Ruffner.  According  to 
Ms.  Ruffner,  between  1994  and  1998  she 
made  "hundreds"  of  such  telephone 
calls  to  the  pharmacy. 

Ms.  Ruffner  testified  that  sometimes 
Mr.  Sychak  would  fill  "prescriptions" 
without  requiring  her  to  telephone  him, 
but  other  times  he  would  tell  her  to  call 
him  so  that  he  could  say  there  had  been 
a  telephone  call.  According  to  Ms. 
Ruffher,  she  usually  handed  Mr.  Sychak 
a  piece  of  paper  with  a  list  of  names  and 
the  controlled  substance  to  be  attributed 
to  each  name,  and  sometimes  she 
handed  the  list  to  one  of  the  women 
who  worked  at  the  pharmacy.  (Agent 


Cartwright  testified  that  he  foimd  such 
lists  during  the  searches  of  Medicap 's 
trash  dumpster.) 

Ms.  Ruffner  testified  that  she  paid 
cash  for  the  drugs  and  that  in  1994  she 
paid  about  $89  for  sixty  Vicodin,  but 
that  almost  every  month  Mr.  Sychak 
increased  the  price,  telling  her  that  the 
manufacturer  had  increased  its  price. 
Ms.  Ruffner  also  testified  that  she 
initially  obtained  drugs  from 
Respondent  once  per  month  and  shared 
them  with  her  husband,  and  beginning 
in  about  1996  she  and  her  husband 
began  selling  Lorcet  and  Vicodin  in 
quantities  of  ten  to  fifty  dosage  units. 
According  to  Ms.  Ruffner,  she  and  her 
husband  used  the  proceeds  of  their  drug 
sales  to  purchase  more  drugs  from  Mr. 
Sychak  for  their  own  use  and  to  sell. 
Eventually,  according  to  Ms.  Ruffner, 
she  was  paying  Mr.  Sychak  a  thousand 
dollars  once  or  twice  per  week  for 
drugs;  she  and  her  husband  would  take 
"what  we  needed,  and  we  would  sell 
the  rest."  Ms.  Ruffner  also  testified  that 
when  she  was  in  the  pharmacy  and 
other  people  were  present  in  addition  to 
Mr.  Sychak,  she  signaled  to  him  that  she 
wanted  Vicodin,  Lorcet,  or  Lortab  by 
referring  to  Vicodin  as  "whites,"  and 
Lorcet  or  Lortab  as  "blues." 

In  early  1998  local  police  arrested  Ms. 
Ruffner's  husband  for  possession  of 
controlled  substances.  Ms.  Ruffner 
testified  that  when  she  told  Mr.  Sychak 
about  the  arrest  he  expressed  concern 
about  whether  any  vials  from  Medicap 
Pharmacy  would  be  found  in  Mr. 
Ruffner's  car.  Ms.  Ruffner  further 
testified  that  a  few  days  after  the  arrest 
she  and  her  husband  asked  Mr.  Sychak 
for  a  prescription  vial  with  a  legitimate- 
looking  label  on  it  so  Mr.  Ruffi[ier  could 
say  that  he  had  drugs  legally.  Mr. 
Sychak  complied  with  Ms.  Ruffner's 
request,  and  provided  him  with  a 
legitimate-appearing  prescription  vial. 
At  some  point  Mr.  Sychak  also  warned 
Mr.  Ruffner  to  be  sure  that  he  did  not 
leave  pill  bottles  in  his  car  and  to 
destroy  the  bottles  when  he  had  gotten 
rid  of  the  contents. 

On  April  24,  1998,  Investigator 
Conlon  and  three  other  law  enforcement 
officers  visited  Ms.  Ruffner  at  her 
father's  home,  where  she  was  staying. 
Investigator  Conlon  asked  Ms.  Ruffner 
to  go  to  the  local  police  station,  and  she 
agreed  to  do  so.  At  the  Murrysville 
police  station,  Ms.  Ruffner  agreed  to 
cooperate  in  the  investigation  and  Agent 
Cartwright  asked  her  to  make  a 
controlled  buy  from  Respondent  that 
same  day.  Investigators  fitted  Ms. 
Ruffner  with  a  recording  device  and 
gave  her  $400  to  make  the  purchase. 
They  also  asked  her  to  follow  the 
procedure  she  normally  used  to  obtain 


drugs,  and  consequently  she  prepared  a 
note  with  the  words,  "Karen's  Vicodin 
(brand),"  "Daniel's  Vicodin  (generic)," 
"Tina's  Lorcet  (generic),"  and  "Amy's 
Lorcet  (generic)."  Next  to  the  reference 
to  "brand,"  Ms.  Ruffrier  drew  an  arrow 
to  the  comment,  "I  only  have  $400. 
However  you  can  help  me  out.  Thanks." 
Ms.  Ruffner  went  to  Medicap  Pharmacy 
and  gave  the  list  to  Mr.  Sychak,  who 
filled  vials  with  the  drugs  listed.  The 
total  cost  of  the  drugs  was  $415;  Ms. 
Ruffner  asked  Mr.  Sychak  if  she  could 
take  the  drugs  and  return  with  the 
additional  $15,  but  Mr.  Sychak  refused. 
Consequently,  Mr.  Sychak  retained  the 
Vicodin,  and  Ms.  Ruffher  left  the  store 
with  the  other  drugs  and  gave  them  to 
Agent  Cartwright.  Agent  Cartwright 
testified  that  although  the  cash  register 
receipts  for  Ms.  Ruffner's  undercover 
purchase  showed  a  small  amount,  such 
as  $3  or  $6,  she  actually  was  spending 
about  $300  to  $365.  Agent  Cartwright 
further  testified  that  Mr.  Ruffner  also 
paid  substantially  more  for  the 
controlled  substances  he  was 
purchasing  from  Respondent  than  the 
amount  reflected  on  the  cash  register 
receipt. 

As  of  the  hearing  date,  Ms.  Ruffner 
had  not  been  charged  with  any  criminal 
conduct.  She  testified,  however,  that 
Agent  Cartwright  had  told  her  that  she 
would  be  charged  but  had  not  told  her 
what  the  charges  would  be.  Investigator 
Conlon  testified  that  both  Mr.  and  Ms. 
Ruffner  agreed  to  cooperate  in  the 
investigation  and  that  the  only 
statements  investigators  made  to  them 
were  that  their  cooperation  would  be 
made  known  to  the  proper  authorities  at 
the  time  of  sentencing. 

Counsel  for  Respondent  contended  at 
the  hearing  that  Ms.  Ruffner,  the  only 
informant  to  testify  in  this  proceeding, 
is  not  credible.  In  her  Opinion,  Judge 
Bittner  recognizes  that  Ms.  Ruffiier  is 
not  a  totally  disinterested  participant  in 
this  proceeding  in  light  of  her  own 
status  as  a  target  of  an  investigation. 
Nonetheless,  Judge  Bittner  foimd  that 
Ms.  Ruffner  appeared  candid  and 
forthright,  and  on  the  basis  of  her 
demeanor  Judge  Bittner  found  her  to  be 
believable.  In  addition.  Judge  Bittner 
found,  and  the  Deputy  Administrator 
agrees,  that  much  of  Ms.  Ruffner's 
testimony  was  consistent  with 
documentary  and  other  evidence  and,  as 
noted  above.  Respondent  adduced  no 
evidence  and  thus  Ms.  Ruffner's 
testimony  is  uncontradicted.  See 
Singers-Andreini  Pharmacy,  63  Fed. 
Reg.  4668,  4672  (DEA  1998). 

5.  The  April  24, 1998,  Search 

On  April  23, 1998,  a  United  States 
Magistrate  Judge  issued  a  search  warrant 


for  the  premises  of  Medicap  Pharmacy. 
The  warrant  was  executed  on  April  24, 
1998.  As  part  of  the  search,  investigators 
received  a  "dump"  of  Mr.  Sychak's 
computer,  and  foimd  that  "Walter 
Kaczynski"  was  an  alias  used  by  a  Larry 
Stepinski. 

"The  search  disclosed  substantial 
amounts  of  cash,  specifically,  $11,394  in 
Mr.  Sychak's  briefcase,  $2,306  in  daily 
deposit  envelopes,  $706  in  a  cash 
register,  and  $150  from  a  shelf  in  a  work 
area.  Investigators  also  retrieved  a  ledger 
listing  various  persons,  including  targets 
of  investigations,  and  a  running  balance 
of  what  they  owed  the  pharmacy.  In 
addition,  investigators  recovered  $520 
and  a  small  quantity  of  loose  controlled 
substance  tablets  from  Mr.  Sychak's 
pants  pockets.  This  cash  was  the  State 
funds  that  Agent  Cartwright  had 
supplied  to  Karen  and  Steve  Ruffner 
earlier  in  the  day  and  that  they  had  used 
to  make  an  undercover  purchase  of 
controlled  substances  at  the  pharmacy. 
Investigator  Dittmer  testified  that  the 
currency  was  photocopied  before  it  was 
provided  to  the  Ruffners  and  that  the 
serial  numbers  on  the  photocopies 
matched  those  on  the  bills  found  in  Mr. 
Sychak's  pockets. 

Investigator  Dittmer  also  testified  that 
he  asked  Mr.  Sychak  if  he  had  any  rifles 
or  handguns  on  the  premises  and  that 
Mr.  Sychak  said  he  did  not  have  any 
weapons.  The  search  disclosed  a  loaded 
9mm  semiautomatic  handgun  in  a 
plastic  grocery  bag,  however,  that  also 
contained  cash.  The  weapon  was 
registered  to  Mr.  Sychak. 

During  the  searcn,  investigators  also 
conducted  an  inventory  of  several 
products  containing  hydrocodone. 
Respondent  had  on  hand  18,000  dosage 
units  of  Vicodin,  13,000  dosage  units  of 
Lorcet,  1,500  dosage  units  of  Didrex, 
5,200  dosage  units  of  Darvocet,  3,000 
dosage  units  of  Soma,  and  10,500 
dosage  units  of  alprazolam.  Although 
Soma  is  not  controlled  under  federal 
law.  Investigator  Dittmer  testified  that 
he  included  it  in  his  inventory  because 
it  is  sometimes  used  to  boost  the  "high  " 
provided  by  hydrocodone. 

Investigator  Dittmer  and  Agent 
Cartwright  interviewed  Mr.  Sychak 
during  the  search  and  asked  him  if  he 
ever  dispensed  a  drug  without  a 
legitimate  prescription.  Mr.  Sychak 
responded  affirmatively  and  said  that  he 
sold  drugs  to  people  who  were  nagging 
him.  naming  Karen  and  Steven  Ruffner. 
The  investigators  also  asked  Mr.  Sychak 
about  the  "Dr.  Beck  prescriptions,"  and 
Mr.  Sychak  said  that  he  had  spoken 
personally  with  Dr.  Beck  about  those 
prescriptions.  When  informed  that  Dr. 
Beck  was  fictitious,  Mr.  Sychak  did  not 
respond. 
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6.  The  Interviews  of  Respondent's 
Employees 

During  the  April  24,  1998.  search 
investigators  interviewed  Sylvia 
Macerelli,  a  pharmacy  technician/clerk 
employed  at  Medicap  Pharmacy.  Ms. 
Macerelli  later  provided  a  declaration, 
in  evidence  as  a  Government  exhibit. 
Ms.  Macerelli  stated  that  she,  pharmacy 
technician/clerk  Amy  Meyers,  and  relief 
pharmacist  Fred  Werl  believed  that  Mr. 
Sychak  was  committing  fraud  and 
distributing  drugs  illegally.  More 
specifically,  Ms.  Macerelli  said  that  Mr. 
Sychak  was  the  only  pharmacy 
employee  who  waited  on  the  Ruffners 
and  Ms.  Reffner.  Ms.  Macerelli  stated 
that  the  Ruf&iers  never  presented 
prescriptions,  but  gave  Mr.  Sychak  lists 
of  controlled  substances  on  scraps  of 
paper,  and  that  they  usually  received 
Vicodin  and  Lorcet.  Ms.  Macerelli  stated 
that  Ms.  Reffner  similarly  presented  lists 
of  controlled  substances  she  wished  to 
purchase,  that  she  received  drugs  in  her 
own  name  and  Mr.  Riley's,  and  that  she 
received  Vicodin,  Darvocet,  Xanax,  and 
hydrocodone  products.  Ms.  Macerelli 
further  stated  that  Mr.  Sychak  allowed 
Ms.  Reffiier  to  run  a  tab,  and  as  of  the 
date  of  the  search  she  owed 
approximately  $1,000. 

Ms.  Macerelli  also  said  that  Mr. 
Sychak  frequently  directed  her  and  Ms. 
Meyers  to  add  unauthorized  refills  to 
prescriptions,  telling  them  that  he  had 
checked  with  the  prescribing  physician 
for  authorization,  but  that  she  never 
observed  Mr.  Sychak  telephone  a 
physician  for  such  authorization  until  a 
few  weeks  before  the  search.  Ms. 
Macerelli  further  stated  that  she  and  Ms. 
Meyers  recognized  Ms.  Ruffner's  voice 
on  the  telephone  when  she  telephoned 
the  pharmacy  and  pretended  to  be 
calling  from  a  doctor's  office.  Ms. 
Macerelli  further  stated  that  in  the 
summer  of  1997  an  assistant  in  a 
doctor's  office  across  the  street  from  the 
pharmacy  complained  to  Mr.  Sychak 
that  medicines  that  she  never  received 
were  fraudulently  billed  to  her 
insurance  company.  According  to  Ms. 
Macerelli,  she  and  Ms.  Myers  would 
note  that  although  they  indicated  on  the 
log  sheet  the  last  customer  of  the  day  to 
receive  drugs  billed  to  insurance  plans, 
the  next  day  there  would  be  additional 
entries  added  to  the  log. 

Investigators  interviewed  Amy 
Meyers  on  May  7,  1998.  On  May  25, 
1999,  Ms.  Meyers  executed  a 
declaration,  in  evidence  as  a 
Government  exhibit,  in  which  she 
corroborated  many  of  Ms.  Macerelli's 
statements.  Ms.  Myers  corroborated  the 
information  that  the  Ruffners,  Ms. 
Reffner,  and  Mr.  Riley,  obtained 


controlled  substances  from  Medicap 
Pharmacy  after  presenting  handwritten 
notes  listing  drug  names,  numbers  of 
dosage  units,  and  the  names  of  persons 
for  whom  the  drugs  were  purportedly 
prescribed,  and  stated  that  Walter 
Kaczynski,  Craig  Smilack,  Linda  Nader. 
Grace  Seigworth,  Scott  Hoyle,  Gary 
Harpis,  Tom  Farrah,  Steve  Cuccaro,  and 
Camille  Maggio-Palmiere  also  received 
controlled  substances  in  a  similar 
fashion.  Ms.  Meyers  stated  that  all  these 
individuals  either  paid  cash,  ran  a  tab, 
or  used  a  Medical  Assistance  card.  Ms. 
Meyers  also  stated  that  she  checked  her 
own  personal  prescription  profile  at  the 
pharmacy  in  the  spring  of  1998  and 
discovered  numerous  prescriptions 
listed  as  billed  to  her  insurance  carrier 
that  were  allegedly  issued  to  her  by 
various  physicians  she  had  never  seen 
for  drugs  she  had  never  received.  Ms. 
Myers  stated  that  when  she  confronted 
Mr.  Sychak  about  these  prescriptions  he 
said,  "How  do  you  think  I  pay  for  your 
health  insurance?" 

On  June  8,  1998,  investigators 
interviewed  Mr.  Fred  Werl.  Mr.  Werl 
said  that  he  had  discovered  that  the 
prescriptions  issued  to  the  Kaczynskis 
were  forgeries  when  he  called  the 
hospital  to  verify  a  prescription  and  was 
told  that  Dr.  Fennema  was  no  longer 
associated  with  the  hospital.  Mr.  Werl 
also  told  the  investigators  that  he  told 
Mr.  Sychak  about  these  fraudulent 
prescriptions  and  Mr.  Sychak  said  he 
would  take  care  of  the  matter,  but  that 
Mr.  Sychak  in  fact  continued  to  fill 
these  prescriptions.  Mr.  Werl  said  that 
"Walter  Kaczynski"  came  to  the 
pharmacy  and  gave  Mr.  Sychak  gifts,  but 
that  he  did  not  know  whether  these 
were  in  exchange  for  drugs.  Mr.  Werl 
told  investigators  that  at  some  point  he 
was  present  when  a  commercial 
auditing  firm  confronted  Mr.  Sychak 
and  told  him  that  some  of  the  pharmacy 
documents  and  records  were  fraudulent. 
Mr.  Werl  also  told  investigators  about 
the  insurance  log,  and  noted  that  one 
day  he  counted  65  entries  added  after 
closing  hours. 

7.  The  Controlled  Buys  by  Arthur 
Glaser 

On  July  27,  1998,  Detective  Michael 
Garlecki  of  the  Allegheny  County  Police 
Depcirtment  Narcotics  Unit  advised 
Investigator  Dittmer  that  an  Arthur 
Glaser  was  in  custody  and  that  a  search 
of  Mr.  Glaser's  home  had  revealed  some 
"  loose  pills  of  controlled  substances. 
Detective  Garlecki  further  advised 
Investigator  Dittmer  that  Mr.  Glaser  said 
that  he  had  obtained  these  drugs  from 
Medicap  Pharmacy.  Consequently, 
Investigator  Dittmer  interviewed  Mr. 
Cl^r,  who  said  that  on  either  July  17 
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or  July  20. 1998.  he  had  pim:hased  four 
bottles  of  Lorcet,  one  bottle  of  Vicodin, 
one  bottle  of  Xanax,  200  Valium,  and 
some  "speed"  from  Mr.  Sychak  without 
a  prescription.  Mr.  Glaser  said  that  he 
obtained  controlled  substances  in  his 
own  name  and  in  the  names  of  his 
brother  and  sister,  Joseph  Glaser  and 
Nanette  Glaser,  respectively. 

Mr.  Glaser  further  stated  that  he  could 
make  undercover  pxut:hases  from  Mr. 
Sychak  under  the  direction  of  law 
enforcement  personnel.  On  September 
2, 1998,  Mr.  Glaser  made  a  recorded 
telephone  call  to  Mr.  Sychak  and  said 
he  would  go  to  the  pharmacy  the  next 
day  to  pick  up  refills  on  his  inhaler 
medication  and  what  Investigator 
Dittmer  described  as  "other  stuff." 

On  September  3,  1998.  Mr.  Glaser, 
fitted  with  a  recording  device  and  a 
transmitter  and  provided  with  $2,000  in 
DEA  funds,  went  to  the  pharmacy.  Mr. 
Glaser  obtained  from  Mr.  Sychak  120 
Vicodin  ES,  500  alprazolam,  and  500 
Lorcet,  in  exchange  for  the  $2,000  in 
cash.  While  Mr.  Glaser  was  in  the 
pharmacy.  Mr.  Sychak  asked  Ms. 
Sychak,  "What's  you  intuition?"  and 
she  said,  "I  don't  know.  I  think  it's  okay. 
Art,  you're  not  being-*everything's  okay 
with  you,  right?"  to  which  Mr.  Glaser 
replied,  "No,  my  line  is  good.  My  lines 
are  clear.  I'm  okay. "According  to 
Investigator  Dittmer,  Mr.  Glaser 
understood  Ms.  Sychak  to  ask  if  his 
telephone  was  being  tapped. 

When  Mr.  Glaser  left  tiie  pharmacy, 
Mr.  Sychak  followed  him  out  and  told 
Mr.  Glaser  to  telephone  the  pharmacy 
when  he  got  home  and  ask  whether  it 
was  open  on  Sundays.  Mr.  Glaser  agreed 
to  do  so,  and  explained  to  investigators 
that  he  routinely  called  the  pharmacy 
after  he  arrived  home  and  used  a  code 
phrase  to  let  Mr.  Sychak  know  that  he 
had  not  been  stopped  by  law 
enforcement  personnel  who  would  find 
the  controlled  substances. 

Mr.  Glaser  returned  to  Medicap 
Pharmacy  on  September  22,  1998, 
pursuant  to  an  arrangement  he  made 
with  Mr.  Sychak  the  day  before  by 
telephone.  Mr.  Glaser  was  fitted  with  a 
recording  device  and  a  transmitter  and 
provided  with  $2,000  in  Government 
funds.  Mr.  Glaser  gave  Mr.  Sychak  the 
$2,000  and  some  sports  trading  cards  for 
Mr.  Sychak's  son  and  received  in 
exchange  120  Vicodin  ES  tablets,  500 
alprazolam  tablets,  and  500  Lorcet 
tablets.  Investigator  Dittmer  testified 
that  at  some  point  during  the  visit,  Mr. 
Sychak  told  Mr.  Glaser  to  "put  the  word 
out  on  the  street  that  Amy  is  doing — is 
selling  all  these  controlled  substances." 

On  February  16,  1999,  Mr.  Glaser 
executed  a  declaration  in  evidence  as  a 
Government  exhibit.  In  his  declaration 


Mr.  Glaser  described  his  arrangement 
with  law  enforcement  authorities  and 
the  undercover  visits  discussed  above. 
He  also  stated,  among  other  things,  that 
he  and  Mr.  Sychak  had  agreed  that  Mr. 
Glaser  would  purchase  Lorcet  in  500- 
tablet  quantities  in  the  original 
manufacturer's  bottles  for  $1 ,500  per 
bottle.  Mr.  Glaser  further  stated  that  he 
sold  the  pills  for  $4  each  to  individuals 
who  would  then  sell  them  for  $8  each 
on  the  street,  and  that  he  also  paid  Mr. 
Sychak  $5,000  in  cash  at  unstated 
intervals  in  exchange  for  a  shopping  bag 
of  Schedule  HI  controlled  substances. 
Mr.  Glaser  stated  that  as  of  sometime  in 
1993  he  routinely  paid  Mr.  Sychak 
$12,000  to  $15,000  per  transaction  and 
that  sometimes  Mr.  Sychak  kept  the 
pharmacy  open  late  so  that  Mr.  Glaser 
could  make  these  purchases. 

8.  The  December  16,  1998,  Search 

As  a  result  of  the  undercover 
piunhases,  investigators  obtained  a 
second  search  warrant  for  Medicap 
Pharmacy  and  executed  it  on  December 
16,  1998.  Investigators  Conlon  and 
Dittmer  and  ten  to  fifteen  other  law 
enforcement  officers  conducted  the 
search  and  seized,  among  other  things, 
the  pharmacy  computer's  hard  drive. 
That  same  day,  the  Deputy 
Administrator  issued  the  Order  to  Show 
Gause  and  Immediate  Suspension  of 
Registration  that  gave  rise  to  the  instant 
proceeding. 

9.  The  Interview  of  Larry  Stepinski 

Also  on  December  16,  1998, 
Investigators  Gonlon  and  Dittmer  and 
Sergeant  Stan  King  of  the  Murrysville 
Police  Department  interviewed  Mr. 
Stepinski  and  videotaped  the  interview. 
During  the  interview,  Mr.  Stepinski  said 
that  about  four  years  earlier  a  Robert 
Mrvos  had  written  fake  prescriptions  for 
Percocet  and  Didrex,  gave  them  to  Mr. 
Stepinski,  and  told  him  to  take  them  to 
Medicap  Phcirmacy  to  be  filled.  Mr. 
Stepinski  said  that  he  told  Mr.  Mrvos 
that  the  prescriptions  were  for 
diametrically  opposed  drugs,  but  Mr. 
Mrvos  assured  him  that  Mr.  Sychak 
would  fill  both.  Mr  Stepinski  further 
said  that  Mr.  Sychak  filled  both 
prescriptions. 

Mr.  Stepinski  stated  that  Mr.  Mrvos 
sent  various  drug  addicts  to  Medicap 
Pharmacy  with  fake  prescriptions;  these 
individuals  had  the  prescriptions  filled 
and  then  turned  the  drugs  over  to  Mr. 
Mrvos  in  exchange  for  money. 
According  to  Mr.  Stepinski,  however,  at 
some  point  Mr.  Mrvos  was  arrested,  and 
Mr.  Stepinski  obtained  the  blank 
prescription  forms  that  Mr.  Mrvos  had 
used.  Mr.  Stepinski  stated  that  he  wrote 
the  prescriptions  for  various  fictitious 


people  with  the  last  name  Kaczynski, 
his  late  uncle's  name,  because  he 
thought  such  a  name  would  be 
believable  inasmuch  as  it  was  hard  to 
spell.  Mr.  Stepinski  also  stated  that  Mr. 
Sychak  filled  prescriptions  for  him  for 
two  people  with  fictitious  last  names 
other  than  Kaczynski;  according  to  Mr. 
Stepinski,  he  told  Mr.  Sychak  "they 
were  my  neighbors  and  could  you  fill 
these  for  me?"  Mr.  Stepinski  believed, 
Mr.  Sychak  knew  that  these  names  were 
fictitious. 

Mr.  Stepinski  further  stated  that  he 
forged  prescriptions  for  Didrex  and 
Percocet  using  blanks  from  three 
different  physicians,  and  that  from  time 
to  time  Ntr.  Sychak  told  him,  "you're 
going  to  have  to  find  a  new  doctor," 
which  Mr.  Stepinski  interpreted  as  an 
instruction  to  use  a  different  physicein's 
prescription  blank.  Mr.  Stepinski  further 
said  that  Mr.  Sychak  told  him  not  to 
present  his  "prescriptions"  to  Mr.  Werl, 
because  Mr.  Werl  would  call  the 
physician  to  verify  them. 

Mr.  Stepinski  said  that  he  went  to  the 
pharmacy  every  two  weeks  with  two 
prescriptions,  apparently  one  for  Walter 
Kaczynski  and  one  for  Linda  Kaczynski, 
cuid  that  he  obtained  Percocet  every  two 
weeks  and  Didrex  once  per  month.  Mr. 
Stepinski  said  that  about  a  year  after  he 
started  taking  the  Kaczynski 
prescriptions  to  the  pharmacy  he 
explained  to  Mr.  Sychak  that  many 
people,  himself  among  them,  were  using 
fictitious  names  on  prescriptions  filled 
at  the  pharmacy.  Mr.  Stepinski  further 
said  that  as  a  result  of  this  warning,  Mr. 
Sychak  stopped  providing  drugs  to  the 
people  Mr.  Stepinski  identified,  but  not 
to  Mr.  Stepinski  himself. 

Mr.  Stepinski  said  that  at  one  point  he 
used  five  different  fictitious  names  on 
the  false  prescriptions,  but  that  Mr. 
Sychak  told  him  to  cut  back  to  two 
names.  Mr.  Stepinski  further  stated  that 
after  the  investigation  and  arrest  of  a 
pharmacist  at  another  pharmacy,  Mr. 
Sychak  took  him  outside  the  pharmacy 
building  and  told  him  that  Percocet  was 
"too  hot."  and  suggested  he  obtain 
Lorcet  Instead.  Mr.  Stepinski  said  that 
he  told  Mr.  Sychak  he  could  not  switch 
because  he  did  not  know  what 
instructions  to  write  on  a  Lorcet 
prescription,  and  Mr.  Sychak  went  back 
into  the  building,  returned  with  Mr. 
Stepinski's  receipt,  euod  wrote  the 
instructions  for  use  for  Lorcet  on  the 
back.  Mr.  Stepinski  said  that  after  that 
conversation  he  wrote  "prescriptions" 
for  Lorcet  instead  of  Percocet. 
Apparently,  these  were  standard 
preprinted  forms  on  which  Mr.  Mrvos 
forged  the  physician's  signatxure.  Mr. 
Stepinski  said  that  he  spent  about  $280 
per  month  for  Percocet  and  about  the 


same  amount  for  Didrex,  and  that  he 
always  paid  cash  for  the  drugs. 

Coimsel  for  Respondent  objected  to 
the  introduction  into  evidence  of  the 
videotape  of  Mr.  Stepinski's  interview, 
asserting  that  Mr.  Stepinski  was  not 
subject  to  cross  examination,  and  that 
Mr.  Stepinski  may  have  had  reason  to 
cast  Mr.  Sychak  in  an  unfavorable  light. 
Judge  Bittner  foimd,  however,  and  the 
Deputy  Administrator  agrees,  there  is 
other  credible  evidence  ft-om  the 
hospital  where  Dr.  Fennema  had 
worked  and  also  Investigator  Conlon's 
report  of  his  conversation  with  Dr. 
Fennema,  that  the  Kaczynskis  were 
fictitious.  In  these  circumstances,  the 
inference  is  warranted,  which  Judge 
Bittner  made,  and  with  which  the 
Deputy  Administrator  concvus,  that 
none  of  the  deliveries  to  them  were 
authorized.  Judge  Bittner  also  noted  that 
Respondent  adduced  no  evidence  that 
Mr.  Sychak  made  any  attempt  to  verify 
any  of  the  piuported  prescriptions  to 
them. 

The  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications  for 
such  a  certificate  "if  he  determines  that 
the  issuance  of  such  registration  would 
be  inconsistent  with  the  public  interest" 
as  determined  pursuant  to  21  U.S.C. 
824(a)(4)  an  823(f).  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professioucd  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufactiu^,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

As  a  threshold  matter,  the  factors 
specified  in  section  823(f)  are  to  be 
considered  in  the  disjunctive:  the 
Deputy  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  those 
factors,  and  give  each  factor  the  weight 
he  deems  appropriate,  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  denied.  Henry  J.  Schwarz, 
Jr.,  M.D.,  54  FR  16,422  (DEA)  1989). 

The  Controlled  Substances  Act  further 
prohibits  dispensing  a  Schedule  II 
controlled  substance  without  the 
written  prescription  of  a  practitioner, 
with  certain  exceptions  not  pertinent 
here.  21  U.S.C.  829(a)  (1996). 


The  Act  also  prohibits  dispensing  a 
Schedule  III  or  FV  controlled  substance  . 
"without  a  written  or  oral  prescription 
in  conformity  with  [the  Federal  Food, 
Drug  and  Cosmetic  Act,"  21  U.S.C. 
829(b)  (1996). 

Furthermore,  the  relevant  regulations 
governing  prescriptions  and 
implementing  the  Controlled 
Substances  Act.  21  CFR  1306.03  through 
1306.06  (1999)  provide,  in  relevant  part, 
that:  (1)  Prescriptions  for  controlled 
substances  may  be  issued  only  by  an 
individual  practitioner  who  is 
authorized  to  prescribe  these 
medications  by  the  jxuisdiction  in 
which  he  is  licensed  to  practice  his 
profession  and  is  registered  by  DEA  or 
exempt  from  such  registrations;  (2)  a 
prescription  for  a  controlled  substance 
must  be  issued  for  a  legitimate  medical 
purpose  by  an  individual  practitioner 
acting  in  the  usual  course  of  his 
professional  practice;  [i]  although  a 
prescribing  practitioner  is  responsible 
for  the  proper  prescribing  and 
dispensing  of  controlled  substances,  "a 
corresponding  responsibility  rests  with 
the  pharmacist  who  fills  the 
prescription,"  (4)  prescriptions  for 
controlled  substances  must  be  rated  as 
of  and  signed  on  the  day  issued  and 
must  bear  the  full  name  and  address  of 
the  patient,  the  drug  name,  strength, 
dosage  form,  quantity  prescribed,  and 
directions  for  use,  as  well  as  the  name, 
address,  and  DEA  registration  number  of 
the  practitioner;  and  (5)  prescriptions 
for  controlled  substances  may  be  filled 
only  by  a  pharmacist  acting  in  the  usual 
course  of  his  professional  practice. 

The  Government  argues,  in  substance, 
that  Mr.  Sychak  filled  fictitious  and 
fraudulent  prescriptions,  delivered 
controlled  substances  without  a 
prescription,  provided  controlled 
substances  in  exchange  for  stolen  drug 
samples,  added  unauthorized  refills  to 
prescriptions,  encouraged  drug  abusers 
to  place  fraudulent  telephone  calls 
purportedly  authorizing  dispensings, 
falsified  insurance  records,  and  made 
misrepresentations  to  investigators.  The 
Government  further  argues  that  even  if 
Mr.  Sychak  and  Medicap  Pharmacy 
could  be  considered  the  victims  on 
occasion  of  stratagems  by  drug-seeking 
individuals  who  presented  fraudulent 
prescriptions  or  posed  as  physicians, 
the  pharmacy  abrogated  its  obligation  to 
ensure  that  it  filled  only  lawful 
prescriptions. 

As  noted  above.  Respondent  did  not 
file  proposed  findings  of  fact, 
conclusions  of  law  or  argiunent  in  this 
proceeding.  In  his  closing  argiunent  at 
the  hearing,  coimsel  for  Respondent 
asserted,  in  substance,  that  much  of  Ms. 
Rufhier's  testimony  was  hearsay  and  she 


had  reason  to  fabricate  her  testimony; 
the  Government  did  not  offer  into 
evidence  the  tape  recordings  of  the 
undercover  visits;  Respondent  was  not 
afforded  the  opportimity  to  cross- 
examine  Mr.  Stepinski  or  the  other 
informants;  and  the  Government  did  not 
conduct  a  full  audit  of  the  pharmacy.  In 
sum.  Respondent  argues  that  the 
Government  has  not  met  its  burden  of 
proof  in  this  proceeding. 

With  regard  to  factor  one  of  the  public 
interest  analysis  piu-suant  to  21  U.S.C. 
824(a)(4)  and  823(f),  the 
recommendation  of  the  State  hcensing 
board,  it  is  imdisputed  that  at  the  time 
of  the  hearing  Respondent  was 
authorized  by  the  Commonwealth  of 
Pennsylvania  to  handle  controlled 
substances.  Inasmuch  as  State  licensing 
is  a  necessary  but  not  sufficient 
condition  for  DEA  registration,  however, 
Judge  Bittner  found,  and  the  Deputy 
Administrator  conciu's,  that  this  factor  is 
not  determinative. 

With  regard  to  factor  two. 
Respondent's  experience  in  handling 
controlled  substances,  Judge  Bittner 
made  the  following  factual  findings, 
with  which  the  Deputy  Administrator 
concurs.  The  stated  quantities  of  illicidy 
dispensed  controlled  substances  are 
based  upon  the  evidence  of  the  record 
as  a  whole.  The  Deputy  Administrator 
recognizes  that  Respondent's  computer 
logs  may  not  have  been  entirely 
accurate.  Testimony  and  other  evidence, 
however,  such  as  the  fi-audulent 
prescriptions  themselves,  paint  a  fairly 
complete  picture  of  the  magnitude  of 
illicit  activity  encouraged  and  abetted 
by  Respondent.  It  is  highly  doubtful, 
moreover,  that  Respondent  would  have 
overstated  in  his  computer  logs  the 
quantities  of  controlled  substances  he 
was  illegally  dispensing. 

a.  The  Deliveries  to  Mr.  Ray 

On  August  8,  1997,  Mr.  Sychak 
delivered  sixty  hydrocodone  7.5  mg  to 
Mr.  Ray  pursuant  to  the  fictitious  oral 
authorization  of  Dr.  Wigle.  Although 
that  "authorization"  specified  no  refills, 
Respondent's  memorialization  of  it  lists 
one  refill.  Mr.  Sychak  in  fact  treated  that 
"authorization"  as  if  it  provided  for  two 
refills,  delivering  hydrocodone  to  Mr. 
Ray  on  August  15,  and  August  22,  1997. 
On  August  29,  1997.  Mr.  Sychak  refused 
to  provide  drugs  based  on  the  blank 
prescription  from  the  fictitious  Dr.  Beck, 
but  based  that  refusal  on  his  concern 
that  DEA  investigators  might  notice  that 
the  handwriting  on  the  filled-out 
prescription  was  the  same  as  that  on 
other  pharmacy  records.  When  Mr.  Ray 
retiumed  to  the  pharmacy  shortly 
thereafter  with  the  same  form  filled  out 
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for  sixty  Percocet,  however,  Mr.  Sychak 
honored  it. 

On  September  5,  1997,  Mr.  Sychak 
delivered  Percocet  to  Mr.  Ray  aher  he 
filled  out  the  "prescription"  in  Mr. 
Sychak's  presence,  and  also  provided 
Mr.  Ray  with  sixty  hydrocodone 
pursuant  to  another  fictitious 
authorization  fi-om  Dr.  Beck.  A  week 
later,  Mr.  Sychak  again  provided 
hydrocodone  to  Mr.  Ray  pursuant  to  a 
fictitious  authorization  from  Dr.  Beck. 

b.  The  Deliveries  to  Mr.  Stepinski 

The  record  establishes  that  between 
January  2, 1997,  and  April  14,  1998,  Mr. 
Sychak  delivered  2,870  Percocet,  60 
Roxicet,  4,310  Didrex  50  mg.,  and  360 
Lorcet  10/650  to  Mr.  Stepinski  using  the 
names  of  various  Kacyznskis  as  aliases. 
The  record  also  establishes  that  these 
deliveries  were  made  pursuant  to 
fictitious  "prescriptions"  and  that  Mr. 
Sychak  was  aware  that  these  were  not 
bona  fide  dispensings. 

c.  The  Deliveries  to  Lynette  Reffner  and 
Michael  Riley 

Between  July  17,  1997,  and  December 
30,  1997,  Respondent  delivered  to  Ms. 
Reffiier  a  total  of  1,620  dosage  units  of 
Vicodin;  715  dosage  units  of 
hydrocodone;  164  dosage  units  of 
Hydromet  syrup;  60  dosage  units  of 
phenobarbital;  1,390  dosage  units  of 
alprazolam;  1,240  dosage  imit  of  Ap- 
Oxazepam;  130  dosage  units  of 
diazepam;  and  100  dosage  units  of 
Darvocet.  From  1994  until  1998  Ms. 
Reffiier  and  Mr.  Riley  regularly 
purchased  Vicodin  ES,  Xanax,  Darvocet, 
Soma,  and  Hydromet  syrup  from  Mr. 
Sychak  without  a  prescription  or  any 
other  form  of  physician  authorization. 

d.  The  Deliveries  to  the  Ruffners 

The  record  establishes  that  Mr. 
Sychak  provided  controlled  substances 
to  Ms.  Ruffner's  mother  in  exchange  for 
physician  samples  of  other  drugs, 
delivered  drugs  to  Ms.  Ruffner  and  to 
her  mother  pursuant  to  purported 
telephone  authorizations  he  knew  to  be 
fictitious,  provided  Ms.  Ruffiier  more 
refills  than  the  written  legitimate 
prescriptions  authorized,  and  sold 
controlled  substances  to  Ms.  Ruffner  on 
the  basis  of  lists  she  gave  him 
containing  names  of  persons  and  drugs, 
without  any  physician  authorization. 
Mr.  Sychak  aJso  provided  Mr.  Ruf&ier  a 
fraudulent  prescription  vial  at  the 
latter's  request.  Respondent  unlawfully 
delivered  controlled  substances  to  the 
Ruffners  for  several  years.  Between  July 
1996  and  April  1998,  Respondent 
delivered  to  the  Ruffners  18,031  Vicodin 
ES  7.5;  9,165  hydrocodone  with  APAP 
7.5;  8,425  hydrocodone  10  with  APAP 


650;  2,990  Lorcet  10/650;  2,640 
diazepam  10  mg.;  330  Fioricet  with 
codeine  No.  3;  90  Lomotil  and  Lonox; 
4,080  milliliters  of  Hydromet  syrup,  and 
390  Prelu-2  105  mg.  There  is  no 
indication  that  any  of  these  deliveries 
were  pursuant  to  legitimate 
prescriptions  or  other  physician 
authorizations.  Karen  Ruffner 
additionally  received  60  dosage  imits  of 
Vicodin  ES  in  March  and  April  of  1993 
pursuant  to  a  purported  prescription 
issued  by  Dr.  Dzialowski.  Finally, 
during  Ms.  Ruffner's  undercover  visit  on 
April  24,  1998,  Mr.  Sychak  sold  her 
generic  hydrocodone,  without  a 
prescription  and  upon  her  giving  him  a 
list  of  people  and  drug  names. 

e.  The  Deliveries  to  Mr.  Glaser 

Mr.  Glaser  stated  in  his  February  1999 
declaration  that  he  had  purchased 
Lorcet  and  other  Schedule  III  controlled 
substances  from  Mr.  Sychak  since  1993, 
and  that  he  paid  $3.00  per  pill  for 
Lorcet.  The  record  establishes  that 
between  November  1993,  and  March 
1997  Respondent  delivered  to  Mr. 
Glaser  a  total  of  12,030  dosage  units  of 
alprazolam  2  mg.;  360  dosage  units  of 
diazepam  10  mg.;  13,980  dosage  imits  of 
Lorcet;  420  dosage  units  of  Vicodin  ES 
7.5;  60  hydrocodone  7.5  with  APAP; 
12,080  milliliters  of  Tussionex 
Pennkinetic  suspension;  60 
phentermine  37.5  mg.;  and  240  Xanax  2 
mg.  It  is  also  noteworthy  that 
Respondent  delivered  to  Mr.  Glaser  300 
Vicodin  in  a  six-week  period  in  1994, 
and  240  Xanax  in  a  three-week  period 
in  1995.  Furthermore,  as  described 
above,  in  the  course  of  the  two 
undercover  visits  in  September  1998, 
less  than  five  months  after  execution  of 
the  April  24  search  warrant,  Mr.  Sychak 
sold  Mr.  Glaser  1,000  alprazolam;  140 
Vicodin;  1,000  Lorcet;  and  60  generic 
hydrocodone,  for  a  total  of  $4,000. 

Judge  Bittner  found,  and  the  Deputy 
Administrator  concurs,  that  the  record 
establishes  that  over  a  period  of  about 
six  years  Mr.  Sychak  sold  tens  of 
thousands  of  dosage  units  of  controlled 
substances  without  a  physician's 
authorization.  The  record  further 
establishes  that  Mr.  Sychak  knew  or 
should  have  known  that  he  was 
dehvering  these  medications  to  persons 
who  were  drug  abusers  themselves  and/ 
or  who  were  providing  the  controlled 
substances  to  others  who  were.  Judge 
Bittner  found,  and  the  Deputy 
Administrator  concius.  that  this  factor 
weighs  in  favor  of  a  finding  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

With  regard  to  factor  three. 
Respondent's  conviction  record  relating 


to  controlled  substances,  there  is  no 
evidence  that  either  Medicap  Pharmacy 
or  Mr.  Sychak  has  been  convicted  of 
violating  any  laws  relating  to  controlled 
substances  at  the  time  of  the  hearing. 

With  regard  to  factor  four. 
Respondent's  compliance  with 
applicable  laws  relating  to  controlled 
substances,  the  record  establishes  that 
Mr.  Sychak  delivered  tens  of  thousands 
of  dosage  units  of  controlled  substances 
without  complying  with  the  statutory 
and  regulatory  provisions  discussed 
above.  Judge  Bittner  therefore  found, 
and  the  Deputy  Administrator  concurs, 
that  this  factor  weighs  in  favor  of  a 
finding  that  Respondent's  continued 
registration  woiild  be  inconsistent  with 
the  public  interest. 

Finally,  with  regard  to  the  fifth  factor, 
other  conduct  that  may  threaten  the 
public  health  and  safety.  Judge  Bittner 
foimd,  and  the  Deputy  Administrator 
concurs,  that  Mr.  Sychak  (1)  acquiesced 
to  Mr.  Ruffner's  request  to  provide  a 
fraudulent  prescription  vial;  (2) 
provided  Percocet  to  Mr.  Ray  pursuant 
to  a  fictitious  prescription  that  Mr.  Ray 
filled  out  in  front  of  him;  (3)  offered  to 
bill  Ms.  Reffner's  phenobarbital  to 
another  patient's  medical  insurance;  (4) 
exchanged  controlled  substances  for 
stolen  physician  samples  of  other  drugs; 
(5)  continued  to  fill  false  prescriptions 
after  Mr.  Werl  warned  him  that  they 
were  fraudulent;  (6)  misrepresented  to 
investigators  that  he  had  contacted  Dr. 
Beck  to  verify  a  prescription;  and  (7) 
billed  insurance  carriers  for  drugs  the 
policyholders  did  not  receive.  Judge 
Bittner  therefore  foimd,  and  the  Deputy 
Administrator  concurs,  that  this  factor 
weighs  in  favors  of  a  finding  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

Judge  Bittner  found,  and  the  Deputy 
Administrator  concurs,  that  it  is 
abimdantly  clear  that  Mr.  Sychak  has 
egregiously  abused  his  privilege  to 
handle  controlled  substances.  It  appears 
from  the  record  that  Mr.  Sychak  was 
purposefully  attempting  to  engender 
addiction  through  his  imauthorized 
dispensing  of  refills,  apparently  hoping 
to  profit  from  the  illicit  market  for 
controlled  substances  he  thereby 
created.  There  is  no  exculpatory 
evidence  to  explain  why  Mr.  Sychak 
acted  as  he  did,  that  he  regrets  his 
actions,  or  that  he  will  not  repeat  them 
in  the  future.  In  these  circumstances  the 
conclusion  is  appropriate  that 
Respondent's  continued  registration 
with  DEA  would  be  inconsistent  with 
the  public  interest.  See  Singers- 
Andreini  Pharmacy,  Inc.,  53  FR  4668, 
4672  (DEA  1998);  Gerald  M.  Bluestone, 
R.Ph..  d/b/a  Bluestone  Drug  Store,  56  FR 


16114,  16116  (DEA  1991);  Arthur  Sklar. 
R.Ph.,  d/b/a  King  Pharmacy,  54  FR 
34623  (DEA  1989), 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  DEA  Certificate  of 
Registration  BM2 75 1736,  issued  to 
Medicap  Pharmacy,  be,  and  hereby  is, 
revoked,  and  any  pending  applications 
for  renewal  of  such  registration  be 
denied.  This  order  is  effective  January  4, 
2001. 

Dated:  November  21,  2000. 
Julio  F.  Mercado, 

Deputy  Administrator. 

[FR  Doc.  00-30930  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  8,  2000,  and 
published  in  the  Federal  Register  on 
August  23,  2000,  (65  FR  51331),  Radian 
International  LLC,  14050  Summit  Drive 
#121,  P.O.  Box  201088,  Austin,  Texas 
78720-1088,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Gamma       hydroxybutyric 

(2010). 
Thebaine  (9333)  


acid 


Schedule 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  deuterated  and  non- 
deuterated  drug  reference  standards 
which  will  be  distributed  to  analytical 
and  forensic  laboratories  for  drug  testing 
programs.  ^ 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  code, 
section  823(a)  and  determined  that  the 
registration  of  Radian  International  LLC 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Radian  International  LLC 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 


local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  November  20,  2000. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  00-30934  Filed  12-4-00;  8:45  am] 

BILUNQ  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  99-7] 

in  the  Matter  of  Mary  Thomson,  M.D.; 
Continuation  of  Registration  With 
Restrictions 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  dated 
October  30,  1998,  to  Mary  Thomson, 
M.D.  (Respondent),  seeking  to  revoke 
the  Respondent's  DEA  Certificate  of 
Registration,  BT3320203,  pursuant  to  21 
U.S.C.  824(a)(2)  and  (4);  and  deny  any 
pending  application  for  renewal  of  such 
registration  pursuant  to  21  U.S.C.  823(f) 
because  her  registration  woidd  be 
inconsistent  with  the  public  interest  as 
defined  by  21  U.S.C.  823(f).  Specifically, 
the  Order  to  Show  Cause  alleged  that 
Respondent  (1)  became  opiate 
dependent  on  Demerol,  a  Schedule  II 
Controlled  Substance,  jmd  received  in- 
patient treatment  for  chemical 
dependency;  (2)  tested  positive  for 
opiates  and  benzodiazepines  in  October 
of  1995  and  had  her  hospital  privileges 
suspended;  (3)  obtained  controlled 
substances  by  fraud  or 
misrepresentation  by  issuing 
prescriptions  for  controlled  substances 
in  names  of  persons  for  whom  such 
controlled  substances  were  not  intended 
and  administered  the  controlled 
substances  to  herself  for  no  legitimate 
medical  purpose  and  not  in  the  usual 
course  of  her  professional  practice;  (4) 
pled  guilty  to  one  felony  count  of 
obtaining  controlled  substances  by  fraud 
and  received  three  years  of  probation, 
community  service,  and  a  fine;  and  (5) 
admitted  to  using  controlled  substances 
without  a  legitimate  medical  piu-pose 
and  diverting  controlled  substances  to 


her  own  use.  Respondent  requested  to 
hearing  in  a  letter  filed  November  30, 
1998.  The  requested  hearing  was  held  in 
Dallas,  Texas,  on  April  6-8,  1999.  At  the 
hearing  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  After  the  hearing,  both  parties 
submitted  Proposed  Findings  of  Fact, 
Conclusions  of  Law,  and  Argument.  On 
January  4,  2000,  Judge  Randall  issued 
her  Opinion  and  Recommended 
Rulings,  Findings  of  Fact,  Conclusions 
of  Law,  and  Decision,  recommending 
that  Respondent's  registration  be 
continued,  subject  to  three  restrictions. 
The  Government  thereafter  filed 
Exceptions  to  Judge  Randall's  Opinion 
and  Recommended  Rulings,  Findings  of 
Fact,  Conclusions  of  Law,  and  Decision; 
and  Respondent  filed  Responses  to  the 
Government's  Exceptions,  The  record 
was  transmitted  to  the  Deputy 
Administrator  for  final  decision 
February  16,  2000. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  piu^uant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  Opinion  and 
Recommended  Rulings,  Findings  of 
Fact,  Conclusions  of  Law,  and  Decision 
of  the  Administrative  Law  Judge,  but 
includes  additional  restrictions  on 
Respondent's  continued  registration. 
His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues,  and  conclusions  herein,  or  of  any 
failiue  to  mention  a  fact  or  matter  of 
law.  The  Deputy  Administrator  finds 
the  following  facts  especially  relevant  to 
his  decision. 

Respondent  was  a  practicing 
pharmacist  from  1980  imtil  1987. 
Respondent  has  practiced  medicine 
since  1994,  when  she  completed  her 
medical  education.  Diu"ing  the  course  of 
her  medical  education.  Respondent 
earned  several  performance  awards, 
including  'Resident  Physician  of  the 
Month,"  "Resident  of  the  Year,"  and 
"Outstanding  Third  Year  Resident." 
Respondent  was  employed  by  St.  Mary's 
Hospital  horn  1994  until  she  resigned 
by  letter  received  May  6,  1996. 
Respondent  is  currendy  employed  as 
the  sole  full  time  physician  for  Special 
Health  Resources  of  East  Texas 
(SHRET).  SHRET  is  a  non-profit  public 
organization  funded  at  least  in  part  by 
government  grants.  Respondent  works 
in  three  clinics  serving  a  large  part  of 
East  Texas  and  also  provides  treatment   • 
for  HFV  patients  at  the  Well  Spring 
Recovery  Center,  a  center  for  patients 
with  HTV  and  substance  abuse 
problems.  Most  of  the  patients  who 
avail  themselves  of  SffilET's  services 
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are  the  needy  and  indigent,  and  who  are 
also  mostly  suffering  from  HIV  and 
related  complications.  Respondent  also 
administers  Phase  III  clinical  trials  of 
experimental  AIDS  drugs,  and  follows 
the  treatment  of  participating  patients. 
Respondent's  co-workers  at  SHRET 
variously  describe  her  patient  care  as 
"excellent"  and  "exceptional." 
Respondent  also  provides  HTV/AIDS 
awareness  and  treatment  training  to 
local  healthcare  professionals,  including 
other  physicians. 

Before,  during,  and  after  the  events  at 
issue,  Respondent  suffered  from  a 
number  of  serious  medical  disorders, 
including  Lyme  Disease  and  Bipolar 
Disorder,  Type  n.  The  Bipolar  Disorder 
was  diagnosed  in  June  of  1996, 
subsequent  to  the  events  forming  the 
basis  for  the  Show  Cause  Order.  Prior  to 
this  diagnosis.  Respondent's  Bipolar 
Disorder  symptoms  had  been  incorrectly 
diagnosed  as  depression,  and  were 
being  treated  as  such.  Judge  Randall 
credited  Respondent's  treating 
psychiatrist's  testimony  that  this 
misdiagnosis  of  Respondent's  Bipolar 
Disorder  contributed  to  her 
susceptibility  to  drug  use.  Since  her 
diagnosis.  Respondent's  Bipolar 
Disorder  has  been  treated  with  lithium, 
and  her  levels  are  monitored  by  a 
psychiatrist  on  a  monthly  basis. 

On  Jime  28, 1995,  Respondent  was 
escorted  from  St.  Mary's  Health  Care 
clinic,  her  place  of  employment, 
because  nurses  there  noticed 
Respondent  behaving  strangely,  that  her 
speech  was  slurred,  and  that  she  was 
unsteady  on  her  feet.  Following 
Respondent's  departure,  hospital  staff 
found  in  Respondent's  desk  drawer  two 
used  syringes  and  four  vials  labeled 
"Demerol  50  mg",  one  partially  empty. 
Each  vial  listed  the  same  patient's  name, 
hereinafter  referred  to  as  J.T.  Rather 
Than  resign,  or  submit  to  close 
monitoring  by  St.  Mary's  Hospital, 
Respondent  entered  an  in-patient 
recovery  center  for  one  week,  and 
thereafter  attended  recovery  groups 
three  to  five  times  a  week. 

On  October  13,  1995.  nurses  working 
with  Respondent  again  noticed  strange 
behavior  by  Respondent,  who  seemed 
confused  while  examining  patients,  and 
again  exhibited  slurred  speech. 
Respondent  agreed  to  provide  a  luine 
sample  to  test  for  controlled  substances. 
The  test  was  positive  for  opiates  and 
benzodiazepines.  At  the  time,  however, 
Respondent  had  just  had  minor  surgery, 
and  the  evidence  shows  that  the 
positive  results  of  this  test  were  from 
validly  prescribed  drugs  related  to  this 
surgery. 

On  November  15, 1995,  Respondent 
entered  into  an  impaired  physician 


agreement  with  St.  Mary's  Hospital.  The 
agreement  provided  that  Respondent 
would  submit  to  weekly  drug  testing, 
would  attend  Alcoholics  Anonymous 
meetings  three  times  a  week,  and  that 
Respondent  would  not  prescribe  any 
medication  for  herself. 

On  March  20,  1996,  Respondent 
tested  positive  for  amphetamines,  and 
subsequently  resigned  from  St.  Mary's, 
rather  than  face  a  peer  review 
committee.  Respondent's  supervisor 
subsequently  testified  that  this  drug  test 
was  a  false  positive,  that  could  be 
explained  by  Respondent's  use  of  a 
decongestant,  an  antihistamine,  or  by 
prescription  antidepressant  drugs. 

On  February  11,  1997,  Respondent 
was  indicted  in  the  United  States 
District  Court  for  the  Northern  District 
of  Texas,  Lubbock  Division  (Court),  for 
12  counts  of  knowingly  and 
intentionally  obtaining  and  acquiring 
injectable  meperidine,  also  known  as 
Demerol,  a  Schedule  n  narcotic 
controlled  substance,  by 
misrepresentation,  fraud,  forgery, 
deception,  or  subterfuge,  in  violation  of 
21  U.S.C.  843(a)(3),  and  one  count  of 
knowingly  and  intentionally  obtaining 
and  acquiring  oxycodone,  a  Schedule  II 
narcotic  controlled  substance,  by 
misrepresentation,  fraud,  forgery, 
deception,  or  subterfuge,  in  violation  of 
21  U.S.C.  843(a)(3).  On  June  9, 1997, 
Respondent  pled  guilty  to  count  eight  of 
the  indictment  and  was  sentenced  to 
three  years  probation.  Pursuant  to  the 
plea  agreement.  Respondent  was 
required  to  participate  in  a  program  for 
the  treatment  of  narcotic  dependency, 
including  drug  testing;  refrain  from 
employment  as  a  physician  or 
pharmacist  for  the  duration  of  probation 
except  with  the  written  consent  of  the 
Court;  participate  in  mental  health 
services  as  directed  by  the  probation 
officer;  provide  50  hours  of  community 
service;  and  pay  a  fine. 

On  August  9,  1997,  the  Texas  Board 
of  Medical  Examiners  (Board)  revoked 
Respondent's  license  to  practice 
medicine  in  Texas;  however,  the  Board 
probated  the  revocation,  placing 
Respondent  on  probation  for  ten  years, 
subject  to  the  terms  and  conditions  set 
forth  in  an  Agreed  Order  with 
Respondent.  The  Deputy  Administrator 
finds  the  following  conditions  set  by  the 
Board  especially  relevant:  (1) 
Respondent  shall  obtain  written  consent 
from  the  United  States  District  Court 
during  the  probationary  period  for 
employment  as  a  physician  in  the  State 
of  Texas;  (2)  Respondent  may  only 
practice  in  an  institutional  setting  as 
approved  by  the  Board;  (3)  Respondent 
shall  not  consume  alcohol,  dangerous 
drugs,  or  controlled  substances  unless 


prescribed  by  another  physician  for  a 
legitimate  and  therapeutic  purpose;  (4) 
Respondent  shall  submit  to  random 
drug  and  alcohol  testing  at  the  request 
of  the  authorized  representative  of  the 
Board  and  at  the  request  of  any  of  the 
physicians  required  and  authorized  to 
authorized  to  evaluate  or  treat 
Respondent  pursuant  to  the  terms  of  the 
Order;  (5)  Respondent  shall  submit  to  a 
Board  approved  psychiatrist  for 
monthly  counseling  and  evaluation  of 
her  lithium  level;  (6)  Respondent  shall 
participate  in  an  ongoing  substance 
abuse  program  approved  by  the  Board  at 
least  three  times  a  week,  and  shal\ 
provide  written  reports  to  the  Board 
documenting  the  niunber  and  locations 
of  the  meetings  attended;  (7) 
Respondent  shall  participate  in 
physician  health  and  rehabilitation 
society  meetings  and  make  written 
reports  dociunenting  the  Respondent's 
attendance  and  participation;  (8) 
Respondent  shall  complete  at  least  50 
hours  per  year  of  continuing  AMA 
approved  medical  education;  (9) 
Respondent  must  keep  a  log  book 
available  for  inspection  at  all  times  of 
all  prescriptions  of  controlled 
substances  or  dangerous  drugs  with 
potential  for  abuse;  (10)  Respondent's 
mediccd  practice  must  be  monitored  by 
at  least  one  or  more  physicians 
approved  by  the  Board  and  practicing  in 
Texas;  (11)  Respondent  must  not  treat  or 
otherwise  serve  as  physician  for  her 
immediate  family;  (12)  Respondent  shall 
not  unilaterally  withdraw  from  any 
evaluation,  treatment,  or  medical  care 
required  by  the  Order,  upon  penalty  of 
the  suspension  of  her  medical  license; 
(13)  Respondent  shall  provide  written 
reports  regarding  any  aspect  of 
Respondent's  mental  or  physical 
condition  and  compliance  with  the 
terms  of  the  Order  upon  the  request  of 
the  Board  or  Board  Staff;  (14) 
Respondent  may  not  possess  alcohol, 
controlled  substances,  or  dangerous 
drugs  with  potential  for  abuse,  except  as 
authorized  by  the  Order;  and  (15) 
Respondent  must  cooperate  with  all 
requests  by  the  Board  and  Board  Staff  to 
monitor  her  compliance  with  this 
Agreed  Order. 

On  October  20,  1997,  the  Court  issued 
an  order  consenting  to  Respondent's 
"accepting  employment  as  a  physician 
with  SHRET.  and  practicing  medicine 
with  that  organization  in  accordance 
with  the  Agreed  Order,  dated  August  9, 
1997,  issued  by  the  Texas  State  Board  of 
Medical  Examiners."  Respondent  has 
been  employed  by  SHRET  since  July  or 
August  of  1997  as  a  consultant,  and 
since  November  of  1997  as  a  physician. 
She  has  not  maintained  nor  dispensed 


controlled  substances  since  her 
employment  with  SHRET. 

Pursuant  to  21  U.S.C.  824(a),  the 
Deputy  Administrator  may  revoke  a 
DEA  Certificate  of  Registration  as  a 
practitioner  if  the  registrant  has  been 
convicted  of  a  felony  inter  alia  under 
any  law  of  the  United  States,  relating  to 
controlled  substances;  or  if  the 
continuance  of  such  a  registration 
would  be  inconsistent  with  the  public 
interest.  Piirsuant  to  21  U.S.C.  823(f) 
and  824(a)(4)  and  subdelegations  of 
authority  thereunder,  (28  CFR  0.100(b) 
and  0.104  (1998)).  the  Deputy 
Administrator  may  deny  pending 
applications  for  renewal  or  modification 
of  this  registration  as  a  practitioner  if 
the  issuance  of  such  application  would 
be  inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered  in 
evaluating  the  public  interest:  (1)  The 
recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority;  (2)  The 
applicant's  experience  in  dispensing,  or 
conducting  research  with  respect  to 
controlled  substances;  (3)  The 
applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances;  (4)  Compliance 
with  applicable  State,  Federal,  or  local 
laws  relating  to  controlled  substances; 
and  (5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz,  Jr..  MD..  54  FR  16,422  (1989). 

It  is  undisputed  that  Respondent  in 
this  case  has  been  convicted  of  a  felony 
within  the  meaning  of  21  U.S.C. 
824(a)(2).  Her  June  9,  1997,  plea  of 
guilty  to  count  eight  of  the  indictment 
for  violating  21  U.S.C.  843(a)(3)  resulted 
in  a  sentence  of  three  years  probation 
with  standard  and  additional 
conditions.  Respondent's  DEA 
Certificate  of  Registration  may  be 
revoked  upon  this  basis  alone.  See 
George  Forest  Landman,  D.O.,  52  FR 
1,258  (1987);  Fairbanks  T.  Chua,  M.D., 
51  FR  41,676  (1986).  The  statute  is 
discretionary,  however,  and  the  relevant 
language  states  "A  registration  pursuant 
to  section  823  of  this  title  *   *   *  may  be 
suspended  or  revoked  by  the  Attorney 
Generla  upon  a  finding  that  the 
registrant — *   *   *  (2)  has  been  convicted 
of  a  felony  under  this  subchapter 
*   *   *   "  (Emphasis  added).  In  this  case, 
the  Deputy  Administrator  finds  that  the 


public  interest  is  best  served  by 
continuing  Respondent's  registration,  as 
set  forth  below. 

Regarding  factor  one  of  the  public 
interest  analysis  pursuant  to  21  U.S.C. 
823(f)  and  824(a)(4).  the  Deputy 
Administrator  finds  that  it  is 
undisputed  that  Respondent's  license  to 
practice  medicine  in  the  State  of  Texas 
was  revoked,  and  the  revocation 
probated  for  ten  years  subject  to  the 
Agreed  Order  dated  August  9,  1997.  The 
Texas  Board  placed  no  restrictions  on 
Respondent's  authority  to  prescribe, 
administer,  or  dispense  controlled 
substances,  except  that  she  keep  a  log  of 
such  prescriptions  available  for 
inspection  at  all  times,  and  that  she  only 
possess  such  substances  as  permitted  by 
the  Agreed  Order.  Thus,  Respondent  is 
authorized  to  practice  medicine  and 
handle  controlled  substances  in  the 
State  of  Texas,  pursuant  to  the  Agreed 
Order.  While  21  U.S.C.  824(a)(3) 
requires  a  registrant  to  have  a  valid  State 
license  or  registration,  this  is  not  the 
only  requirement  for  DEA  registration, 
and  therefore  is  not  determinative. 

Regarding  factor  two.  Respondent  has 
been  employed  as  both  a  pharmacist 
and  a  physician  during  her  career. 
While  Judge  Randall  found  that 
Respondent  demonstrated  a  knowledge 
and  understanding  of  applicable  State 
and  federal  laws  and  regulations 
concerning  the  handling  of  controlled 
substances,  the  Government  accurately 
points  out  in  its  Exceptions  that  Judge 
Randall  failed  to  take  note  of  her  finding 
that  Respondent  failed  to  understand 
that  DEA  regulation  required 
Respondent  to  notify  DEA  of 
Respondent's  new  registered  address, 
even  though  Respondent  neither 
dispensed  nor  maintained  controlled 
substances  at  that  place  of  business.  It 
is  undisputed  that  Respondent  failed  to 
formally  notify  DEA  of  the  change  of  her 
registered  address  after  she  began 
employment  with  SHRET.  This 
oversight,  however,  while  cause  for 
some  concern,  is  also  not  dispositive. 

Regarding  factor  three,  it  is 
imdisputed  that  Respondent  pled  guilty 
to  one  count  of  knowingly  and 
intentionally  obtaining  and  acquiring 
injectable  Demerol,  a  Schedule  II 
narcotic  substance,  by 
misrepresentation,  fraud,  forgery, 
deception,  and  subterfuge.  This 
conviction  resulted  from  Respondent's 
actions  on  June  26.  1995.  when  she 
v\rrote  a  prescription  for  Demerol  for  J.T. , 
and  administered  the  Demerol  to  herself 
while  at  work.  Judge  Randall  credited 
the  testimony  of  Respondent  and  her 
treating  psychiatrist  in  finding  that 
Respondent's  drug  use  was  caused  by 
her  various  medical  and  emotional 


diagnoses,  and  especially  her  previously 
undiagnosed  Bipolar  Disorder.  The 
Deputy  Administrator  finds  the  record 
contains  no  evidence  that  Respondent's 
illegal  actions  harmed  anyone  other 
than  herself.  In  addition,  there  appears 
to  be  no  evidence  in  the  record  that 
Respondent's  patients  failed  to  receive 
needed  medications.  On  the  other  hand, 
there  is  significant  evidence  in  the 
record  that  Respondent  is  successfully 
recovering  from  her  drug  abuse,  and  she 
has  effective  professional  and  personal 
support  networks  in  place  to  ensure 
against  further  relapse.  It  is  undisputed 
that  Respondent  has  not  improperly 
used  controlled  substances  since  at  least 
May  of  1996. 

Regarding  factor  four.  Respondent 
admitted  to  diverting  controlled 
substances  on  at  least  two  or  three 
occasions,  between  February  15, 1995, 
and  June  26,  1995.  This  is  in  addition 
to  the  specific  instance  forming  the 
basis  of  her  conviction.  Respondent 
alleges  that  she  cannot  remember 
exactly  how  many  times  she  diverted 
controlled  substances  to  her  own  use, 
nor  fi^m  whose  prescriptions  the 
controlled  substances  were  diverted. 
The  Deputy  Administrator  shares  Judge 
Randall's  concern  with  regard  to 
respondent's  diversion  history.  While 
the  record  is  not  clear  regarding  the 
number  of  occasions  the  Respondent 
diverted,  nor  the  quantity  of  controlled 
substances  she  diverted,  the  Deputy 
Administrator  finds  that  there  is 
sufficient  evidence  in  the  record  to 
believe  that  Respondent's  estimates 
regarding  her  diversion  history 
substantially  minimize  the  extent  of  her 
illegal  activity.  Judge  Randall  twice 
noted  in  her  Recommended  Rulings  that 
Respondent's  attitude  at  the  hearing 
showed  an  attempt  to  minimize  her 
illegal  actions.  Not  only  did  Respondent 
studiously  avoid  admitting  that  she 
diverted  the  very  Demerol  upon  which 
her  criminal  conviction  was  based,  she 
further  alleged  that  she  could  not 
remember  any  specific  instances  of 
diversion  whatsoever.  In  addition.  Judge 
Randall  credited  the  Government's 
showing  that  Respondent's  claims  of  an 
ongoing  patient-physician  relationship 
with  J.T.  were  false,  and  that  the 
Respondent  was  using  J.T.'s  name 
merely  to  obtain  Demerol  and  to  conceal 
her  own  illicit  use.  Judge  Randall  found, 
and  the  Deputy  Administrator  concurs, 
that  absent  the  evidence  of 
Respondent's  strong  efforts  to 
rehabilitate  herself,  her  continual 
minimizations  of  her  criminal  actions 
and  significant  breaches  of  professional 
judgment  would  weigh  heavily  against 
her  retention  of  a  DEA  Certificate  of 
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Registration.  It  is  undisputed,  however, 
that  Respondent  is  in  compliance  with 
the  terms  of  her  Federal  probation,  and 
also  with  the  terms  of  the  Agreed  Order. 
Finally,  with  regard  to  the  fifth  factor, 
there  is  no  question  that  Respondent 
abused  controlled  substances  while 
performing  her  duties  as  a  physician. 
Also  troubling  is  Respondent's  false 
physician-patient  relationship  with  J.T., 
which  Respondent  continued  to  refuse 
to  acknowledge  as  a  subterfuge  to 
supply  Respondent's  own  drug 
addition.  Fortimately  for  Respondent's 
patients,  and  for  Respondent  herself, 
there  is  no  evidence  that  Respondent's 
illicit  dr\ig  abuse  harmed  any  others 
than  herself,  and  further,  there  is  no 
evidence  that  Respondent's  patients 
failed  to  receive  needed  medications. 
Without  the  strong  and  extensive 
controls  set  in  place  by  the  Agreed 
Order,  and  without  the  strong  evidence 
of  Respondent's  sincere  efforts  to 
rehabilitate  herself,  her  retention  of  a 
DEA  Certificate  of  Registration  would 
not  be  in  accord  with  the  public 
interest. 

The  Deputy  Administrator  agrees  with 
Judge  Randall  that  the  Government  has 
met  its  prima  facie  burden  in  its  case  to 
revoke  Respondent's  DEA  Certificate  of 
Registration  and  to  deny  her  pending 
application  for  renewal.  As  Judge 
Randall  notes  in  her  Recommended 
Rulings,  however,  the  governing  statute 
is  discretionary.  21  U.S.C.  823(f)  states 
in  relevant  part  that  "[t]he  Attorney 
General  may  deny  an  application  for 
such  registration  if  he  determines  that 
the  issuance  of  such  registration  would 
be  inconsistent  with  the  public 
interest."  (Emphasis  added).  The 
Deputy  Administrator  previously  has 
concluded  that,  in  exercising  his 
discretion  in  determining  the 
appropriate  remedy  in  any  given  case, 
he  should  consider  all  the  facts  and 
circumstances  of  the  case.  See  Martha 
Hernandez.  M.D.,  62  FR  61,145  (1907). 
The  Deputy  Administrator  concurs  with 
Judge  Randall  that  the  Respondent  has 
presented  sufficient  evidence  to  alter 
the  ultimate  determination  of  her  case. 

Specifically,  the  Deputy 
Administrator  finds  that  the  Texas 
Board's  Agreed  Order  with  the 
Respondent  provides  the  public  and 
Respondent  herself  with  effective 
protection  against  future  criminal 
diversion  of  controlled  substances.  The 
evidence  shows  that  Respondent  is  in 
compliance  with  all  terms  of  the  Agreed 
Order.  In  addition.  Respondent 
currently  maintains  a  lifestyle  that  will 
help  to  prevent  a  relapse  of  the 
substance  abuse  problems  she 
experienced  in  1995.  Currently,  the 
Respondent  attends  a  substance 


recovery  group,  maintains  a  relationship 
with  a  therapist,  receives  lithium  to 
control  the  effects  of  her  Bipolar 
Disorder,  submits  to  regular  drug 
testing,  and  has  developed  strong 
familial  and  religious  associations. 

Another  significant  factor  influencing 
the  Deputy  Administrator's  decision  in 
this  case  is  that  Respondent's  current 
professional  position  at  SHRET  is 
devoted  to  serving  the  public  interest. 
The  Deputy  Administrator  finds  that  the 
public  interest  is  best  served  in  this  case 
by  continuing  Respondent's  registration, 
with  appropriate  restrictions,  as  set 
forth  below.  Through  SHRET, 
Respondent  provides  critical  services  to 
a  medically  under-served  community. 
Respondent  also  is  committed  to 
performing  training  and  continuing 
education  to  other  health  professionals, 
including  physicians,  regarding  AIDS 
and  HIV  issues,  over  a  large  geographic 
area.  At  least  some  of  this  training  is 
performed  during  her  personal  time, 
and  not  during  her  regular  work  hours. 
Respondent  additionally  has  been 
approved  by  the  FDA  to  administer 
Phase  III  clinical  trials  of  experimental 
AIDS  drugs,  and  thereafter  to  monitor 
the  results.  As  of  the  date  Respondent's 
testimony  in  the  present  hearing,  she 
had  administered  six  trials  in  the 
previous  18  month  period.  Respondent 
and  her  co-workers  all  credibly  testified 
that  her  work  at  SHRET  gives 
Respondent  great  professional 
satisfaction.  Additionally,  Respondent's 
quality  of  work  at  SHRET  was  credibly 
characterized  by  co-workers  as 
"excellent"  and  "exceptional." 
Respondent  is  also  the  medical  director 
at  Well  Spring,  a  recovery  center 
designed  to  assist  individuals  who  are 
suffering  fi-om  HIV  and  who  are  also 
substance  abusers.  The  60  to  90  day 
program  is  designed  to  teach 
participants  alternative  methods  of  pain 
and  stress  management,  including 
massage,  Acudetox,  and  neuro- feedback. 
Well  Spring  Recovery  Center  is  the  only 
program  of  its  type  in  Texas,  and  one  of 
only  three  in  the  United  States  (the 
other  two  are  located  on  the  East  and 
West  Coasts). 

The  Deputy  Administrator  agrees  with 
Judge  Randall's  finding  that  Respondent 
effectively  has  addressed  the  personal  , 
and  professional  problems  that 
contributed  to  her  drug  abuse.  While  it 
is  troubling  that  Respondent  attempted 
to  tailor  her  testimony  to  limit  and 
minimize  her  illicit  activity,  the  record 
indicates  that  Respondent  did  take 
affirmative  responsibility  for  her 
misconduct.  The  strong  and  extensive 
controls  set  by  the  Texas  Board's  Agreed 
Order,  combined  with  Respondent's 
actions  clearly  showing  a  great  personal 


desire  to  rehabilitate  herself  personally 
and  professionally,  provide  a  sufficient 
level  of  protection  for  both  Respondent 
and  the  public  that  Respondent  should 
be  allowed  to  maintain  her  DEA 
Registration,  with  restrictions. 

Therefore,  the  Deputy  Administrator 
concludes  that  Respondent's  DEA 
Certificate  of  Registration  should  be 
continued  subject  to  the  following 
restrictions  for  three  years  ft-om  the 
effective  date  of  this  final  order. 

1.  Respondent  is  to  forward  on  a 
quarterly  basis  her  prescription  log  to 
the  DEA  regional  office  for  the  entire 
three  year  period  of  this  registration; 

2.  Respondent  is  to  promptly  forward 
whatever  evidence  of  drug  screen 
results  available  to  her  to  the  DEA 
regional  office  for  the  entire  three  year 
period  of  this  registration; 

3.  Respondent  is  to  promptly  forward 
to  the  DEA  regional  office  any  changes 
the  Texas  Board  of  Medical  Examiners 
may  make  to  the  terms  of  her  probation; 

4.  Respondent  shall  not  prescribe, 
dispense,  administer,  or  otherwise 
handle  any  narcotic  controlled 
substance  as  defined  under  the 
Controlled  Substances  Act;  this 
restriction  shall  also  extend  to  the 
Controlled  Substances  Buprenorphine, 
Butorphanol,  and  Pentazocine;  and 

5.  Consistent  with  the  Court's  October 
20, 1997  order.  Respondent's 
Registration  is  contingent  upon 
continuing  her  employment  with 
SHRET  for  the  entire  three  year  period 
of  the  Registration.  If  for  any  reason 
Respondent  terminates  her  employment 
with  SHRET,  Respondent  shall 
promptly  notify  the  DEA  regional  office 
in  writing,  setting  forth  the  facts  and 
circumstances  leading  to  said 
termination  of  employment. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824'and  28  CFR  O.lo6(b)  and  0.104, 
hereby  orders  that  the  DEA  Certificate  of 
Registration  BT3320203,  submitted  by 
Mary  Thomson,  M.D.  be,  and  hereby  is, 
continued,  and  any  pending 
applications  for  renewal  be  granted,  for 
Schedules  II.  Ill,  IV,  and  V  non- 
narcotics, excepting  Butorphanol  and 
Pentazocine,  and  subject  to  the  above- 
described  restrictions.  This  order  is 
effective  upon  the  issuance  of  the  DEA 
Certificate  of  Registration,  but  no  later 
than  January  4,  2001. 

Dated:  November  21,  2000. 
Julio  F.  Mercado, 
Deputy  Administrator. 
(FR  Doc.  00-30931  Filed  12-4-00;  8:45  am) 
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Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  meeting:  Immigration  and 
Natiu-alization  Service  Airport  and 
Seaport  Inspections  User  Fee  Advisory 
Committee. 

Date  and  time:  Wednesday,  January 
31,  2001,  at  1  p.m. 

Place:  Immigration  and  Naturalization 
Service  Headquarters.  425  I  Street  NW, 
Washington,  DC  20536,  Shaughnessy 
Conference  Room — Sixth  Floor. 

Status:  Open.  Twenty-first  meeting  of 
this  Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356{k)  and  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  app.  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  immigration 
inspection  services.  This  advice  should 
include,  but  need  not  be  limited  to,  the 
time  period  during  which  such  services 
should  be  performed,  the  proper 
number  and  deployment  of  inspection 
officers,  the  level  of  fees,  and  tbe 
appropriateness  of  any  proposed  fee. 
These  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(d)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356(d).  The 
Committee  focuses  attention  on  those 
areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and 
the  Federal  Government. 

Agenda: 

1.  Introduction  of  the  Committee 
members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Scheduling  of  next  meeting. 
Public  participation:  The  meeting  is 

open  to  the  public,  but  advance  notice 


of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
at  least  5  days  prior  to  the  meeting. 
Members  of  the  public  may  submit 
viTitten  statements  at  any  time  before  or 
after  the  meeting  to  the  contact  person 
for  consideration  by  this  Advisory 
Committee.  Only  written  statements 
received  by  the  contact  person  at  least 
5  days  prior  to  the  meeting  will  be 
considered  for  discussion  at  the 
meeting. 

Contact  person:  Charles  D. 
Montgomery,  Office  of  the  Assistant 
Commissioner,  Inspections,  Immigration 
and  Naturalization  Service,  Room  4064, 
425  I  Street  NW.,  Washington,  DC 
20536,  telephone:  (202)  616-7498,  fax: 
(202)  514-8345  E-mail: 
charles.d.montgomery@usdoj.gov. 

Dated:  November  28,  2000. 
Mary  Ann  Wyrsch, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  00-30842  Filed  12-4-00:  8:45  am] 
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proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard  and 
will  not  result  in  a  diminution  of  safety 
to  the  miners. 

2.  Gibson  County  Coal,  L.L.C. 

[Docket  No.  M-2000-136-C1 
'  Gibson  County  Coal,  L.L.C.,  P.O.  Box 
1269,  Route  3  Lyle  Station  Road, 
Princeton.  Indiana  47670  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Gibson 
Mine  (I.D.  No.  12-02215)  located  in 
Gibson  Coimty.  Indiana.  The  petitioner 
proposes  to  use  a  spring-loaded  device 
vdth  specific  fastening  characteristics 
instead  of  a  padlock  to  secure  plugs  and 
electrical  type  connectors  to  batteries, 
and  to  the  permissible  mobile  powered 
equipment  the  batteries  serve,  to 
prevent  the  battery  plugs  from 
accidentally  separating  from  their 
receptacles  during  normal  operation  of 
the  battery  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard  and  will  not  result  in  a 
diminution  of  safety  to  the  miners. 


Mine  Safety  and  Health  Administration      3  ^.^^  ^^^  ^^  L.L.C. 


Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Rosebud  Mining  Company 

[Docket  No.  M-2000-135-C] 

Rosebud  Mining  Company,  R.D.  #9, 
Box  379A,  Kittanning,  Pennsylvania 
16201  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(e)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Rosebud  No.  2  Mine 
(I.D.  No.  36-08410),  Rosebud  No.  3 
Mine  (I.D.  No.  36-08773),  Roaring  Run 
Mine  (I.D.  No.  36-08329).  Tracy  Lynne 
Mine  (I.D.  No.  36-08603).  Dutch  Run 
Mine  (I.D.  No.  36-08701)  all  located  in 
Armstrong  County,  Pennsylvania; 
Josephine  No.  3  Mine  (I.D.  No.  36- 
08719)  located  in  Indiana  Coimty, 
Pennsylvania;  and  Twin  Rocks  Mine 
(I.D.  No.  36-08836)  located  in  Cambria 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  an  alternative  method  of 
compliance  for  firefighting  equipment  at 
temporary  electrical  installations.  The 
petitioner  proposes  to  use  two  (2)  fire 
extinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacity  at  all 
temporary  electrical  installations 
instead  of  using  240  pounds  of  rock 
dust.  The  petitioner  asserts  that  the 


(Docket  No.  M-2000-137-C1 

Gibson  County  Coal,  L.L.C.,  P.O.  Box 
1269,  Route  3  Lyle  Station  Road, 
Princeton,  Indiana  47670  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.901  (protection  of  low-  and 
medium-voltage  three-phase  circuits 
used  underground)  to  its  Gibson  Mine 
(I.D.  No.  12-02215)  located  in  Gibson 
County,  Indiana.  The  petitioner 
proposes  to  use  a  480-volt.  three-phase. 
200KW  diesel  powered  generator  set 
with  an  approved  diesel  drive  engine  to 
supply  power  to  a  250  KVA  three-phase 
transformer  and  three-phase  480-.  600-. 
and  995-volt  power  circuit,  to  move 
equipment  in  and  out  of  the  mine  and 
to  perform  rehab  work  in  areas  outby 
section  loading  points.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  Black  Beauty  Coal  Company 

[Docket  No.  M-2000-138-C) 

The  Peabody  Group.  801  Laidley 
Tower,  P.O.  Box  1233,  Charleston,  West 
Virginia  25324-1233  has  filed  a  petition 
for  the  Black  Beauty  Coal  Company. 
8282  Catlin  Indianola  Road,  Catlin, 
Illinois  61817,  to  modify  the  application 
of  30  CFR  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  Riola  #1 
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Mine  (I.D.  No.  11-02971)  located  in 
Vermilion  County,  Illinios.  The 
petitioner  proposes  to  use  high-voltage 
(2,400)  trailing  cables  inby  the  last  open 
crosscut  at  the  working  continuous 
miner  section(s).  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measxuB  of  protection  as  the  existing 
standard. 

5.  R  &  R  Coal  Company 

(Docket  No.  M-2000-139-CI 

R  &  R  Coal  Company.  21  East  Wood 
Street.  Pine  Grove,  Peimsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  R  &  R  Coal 
Company  Mine  (I.D.  No.  36-08498) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  alternative  methods  of 
construction  of  seals  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

6.  R  &  R  Coal  Company 

(Docket  No.  M-2000-140-C] 

R  &  R  Coal  Company,  21  East  Wood 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  R  &  R  Coal  Company 
Mine  (I.D.  No.  36-08498)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  the 
intake  slope,  at  locations  of  rock  tunnel 
connections  between  veins,  and  at  1.000 
foot  intervals  of  advance  from  the  intake 
slope;  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
timnels.  The  petitioner  asserts  that  due 
to  the  steep  pitch  encountered  in 
mining  anthracite  coal  veins,  contours 
provide  no  useful  information  and  their 
presence  would  make  portions  of  the 
mine  illegible.  The  petitioner  further 
asserts  that  use  of  cross-sections  in  lieu 
of  contour  lines  has  been  practiced 
since  the  late  1800's  thereby  providing 
critical  information  relative  to  the 


spacing  between  veins  and  proximity  to 
other  mine  workings  which  fluctuate 
considerably.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standeu'd. 

7.  R  &  R  Coal  Company 

(Docket  No.  M-2000-141-C1 

R  &  R  Coal  Company,  21  East  Wood 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202  and 
75. 1202-1  (a)  (temporary  notations, 
revisions,  and  supplements)  to  its  R  & 
R  Coal  Company  Mine  (I.D.  No.  36- 
08498)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps 
annually  instead  of  every  6  months  as 
required,  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  also 
proposes  to  conduct  surveys  prior  to 
commencing  retreat  mining  and 
whenever  a  drilling  program  imder  30 
CFR  75.388  or  plan  for  mining  into 
inaccessible  area  under  30  CFR  75.389 
is  required.  The  petitioner  asserts  that 
the  low  production  and  slow  rate  of 
advance  in  anthracite  mining  make 
siirveying  on  6-month  intervals 
impractical.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

8.  RAG  Emerald  Resources  LP 

(Docket  No.  M-2000-142-C1 

RAG  Emerald  Resources  LP.  One 
Oxford  Centre.  301  Grant  Street. 
Pittsburgh,  Pennsylvania  15219-1410 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.507  (power 
connection  points)  to  its  Emerald  Mine 
(I.D.  No.  36-05466)  located  in  Greene 
Coimty,  Pennsylvania.  The  petitioner 
requests  that  the  Proposed  Decision  and 
Order  of  its  previously  granted  petition 
for  modification,  docket  number  M-9ft- 
069-C  be  amended  to  permit  use  of  the 
petition  at  locations  other  than  the  No. 
3  bleeder  shaft  at  the  Emerald  Mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

9.  San  Juan  Coal  Company 

(Docket  No.  M-2000-143-C1 

San  Juan  Coal  Company,  P.O.  Box 
561.  Waterflow.  New  Mexico  87421  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1909(b)(6) 
(nonpermissible  diesel-powered 
equipment;  design  and  performance 
Requirements)  to  its  San  Juan  South 
Mine  (I.D.  No.  29-02170)  and  San  Juan 
Deep  Mine  (I.D.  No.  29-02201)  located 


in  San  Juan  County,  New  Mexico.  The 
petitioner  proposes  to  operate  its  diesel 
road  grader  without  front  wheel  brakes. 
The  petitioner  proposes  to  operate  its 
diesel  grader  at  a  maximum  speed  of  10 
miles  per  hour,  lower  the  moldboard  to 
increase  stopping  capability  in 
emergency  situations,  and  to  provide 
training  to  grader  operators  on  how  to 
recognize  the  appropriate  speeds  for 
different  road  and  slope  conditions.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard  and  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners. 

10.  McCoy  Elkhom  Coal  Corporation 

(Docket  No.  M-2000-144-C] 

McCoy  Elkhom  Coal  Corporation, 
1148  Long  Fork  Road.  Kimper, 
Kentucky  41539  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  No.  14  Mine  (I.D. 
No.  15-18088).  No.  16  Mine  (I.D.  No. 
15-18250),  No.  21  Mine  (I.D.  No.  15- 
18085),  and  Smithfork  Mine  (I.D.  No. 
15-16693)  all  located  in  Pike  County. 
Kentucky.  The  petitioner  proposes  to 
use  a  permanently  installed  spring- 
loaded  locking  device  on  mobile 
battery-powered  machines  instead  of 
padlocks  to  prevent  the  battery  plugs 
from  accidentally  separating  from  their 
receptacles,  and  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  to  the 
miners  and  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

11.  Ohio  County  Coal  Corporation 

(Docket  No.  M-2000-145-C) 

Ohio  Coimty  Coal  Corporation,  19050 
Highway  1078  South,  Henderson, 
Kentucky  42420  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Freedom  Mine  (I.D. 
No.  15-17587)  located  in  Hopkins 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  spring-loaded  device 
with  specific  fastening  characteristics 
instead  of  a  padlock  to  secure  plugs  and 
electrical  type  connectors  to  batteries 
and  to  the  permissible  mobile  powered 
equipment  the  batteries  serve,  to 
prevent  battery  plugs  from  accidentally 
separating  from  their  receptacles  during 
normal  operation  of  the  battery 
equipment.  The  petitioner  asserts  that 


the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

12.  Powder  River  Coal  Company 

[Docket  No.  M-2000-146-C] 

Powder  River  Coal  Company,  Caller 
Box  3035,  Gillette,  Wyoming  62717- 
3035  has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.1200  (mine 
map)  to  its  North  Antelope/Rochelle 
Complex  (I.D.  No.  48-01353)  located  in 
Campbell  County,  Wyoming.  The 
petitioner  proposes  to  use  a  scaile  of 
1 ,000  feet  to  the  inch  instead  of  using 
a  scale  of  not  less  than  100  or  more  than 
500  feet  to  the  inch.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measiu^  of  protection  as  the  existing 
standard  and  would  not  result  in  a 
diminution  of  safety  to  the  miners. 

13.  Gibson  County  Coal  Corporation 

(Docket  No.  M-2000-147-CI 

Gibson  County  Coal  Corporation,  P.O. 
Box  1269,  Route  3,  Lyle  Station  Road, 
Princeton,  Indiana  47670  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.701  (groimding  metallic  frames, 
casings,  and  other  enclosures  of  electric 
equipment)  to  its  Gibson  Mine  (I.D.  No. 
12-02215)  located  in  Gibson  County, 
Indiana.  The  petitioner  proposes  to  use 
a  200  KW/250  KVA,  480-volt,  diesel 
powered  generator  set  to  move 
equipment  in  and  out  of  the  mine(s)  and 
in  emergency  situations  to  move 
equipment  imdergroxmd.  The  petitioner 
proposes  to  have  the  neutral  of  the 
secondary  side  of  the  wye  configured 
480-,  575-,  995-volt  transformer  in  series 
between  it  and  the  frame  of  the 
generator  unit,  a  995-volt  rated  resistor 
that  will  limit  phase-to-frame  fault 
current  to  0.5  ampere  continuously.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

14.  D  &  F  Deep  Mine 

(Docket  No.  M-2000-148-C] 

D  &  F  Deep  Mine.  RD  1.  Box  33 A. 
Klingerstown.  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  49.2  (mine  rescue 
teams)  to  its  Buck  Drift  Mine  (I.D.  No. 
36-07456)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
the  reduction  of  two  mine  rescue  teams 
with  five  members  and  one  alternate 
each,  to  two  mine  rescue  teams  of  three 
members  with  one  alternate  for  either 
team.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 


provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

15.  D  &  F  Deep  Mine 

(Docket  No.  M-2000-149-C1 

D  &  F  Deep  Mine,  RD  1,  Box  33A, 
Klingerstown,  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Buck  Drift 
Mine  (I.D.  No.  36-07456)  located  in 
Schuylkill  County,  Peimsylvania.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  alternative 
methods  of  construction  of  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

16.  D  &  F  Deep  Mine 

(Docket  No.  M-2000-150-C:] 

D  &  F  Deep  Mine,  RD  1,  Box  33A, 
Klingerstown.  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.110O-2(a) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Buck  Drift  Mine  (I.D. 
No.  36-07456)  located  in  Schuylkill 
Coimty.  Pennsylvania.  The  petitioner 
proposes  to  use  an  alternative  method  of 
compliance  for  firefighting  equipment  at 
temporary  electrical  installations.  The 
petitioner  proposes  to  use  two  (2)  fire 
extinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacity  at  all 
temporary  electrical  installations 
instead  of  using  240  pounds  of  rock 
dust.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  existing 
standard. 

17.  D  &  F  Deep  Mine 

[Docket  No.  M-2000-151-C1 

D  &  F  Deep  Mine,  RD  1,  Box  33A. 
Klingerstown,  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  Buck  Drift  Mine  (I.D. 
No.  36-07456)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  foot 
intervals  of  advance  from  the  intake 
slope;  and  to  limit  the  required  mapping 


of  the  mine  workings  above  and  below 
to  those  present  vdthin  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100- foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  due 
to  the  steep  pitch  encoimtered  in 
mining  anthracite  coal  veins,  contours 
provide  no  useful  information  and  their 
presence  would  make  portions  of  the 
mine  illegible.  The  petitioner  further 
asserts  that  use  of  cross-sections  in  lieu 
of  contour  lines  has  been  practiced 
since  the  late  1800's  thereby  providing 
critical  information  relative  to  the 
spacing  between  veins  and  proximity  to 
other  mine  workings  which  fluctuate 
considerably.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

18.  D  &  F  Deep  Mine 

[Docket  No.  M-2000-152-C] 

D  &  F  Deep  Mine.  RD  1.  Box  33A. 
Klingerstown,  Pennsylvania  17941  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202  and 
75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its  Buck 
Drift  Mine  (I.D.  No.  36-07456)  located 
in  Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  aimually 
instead  of  every  6  months  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  also  proposes 
to  conduct  surveys  prior  to  commencing 
retreat  mining  and  whenever  a  drilling 
program  under  30  CFR  75.388  or  plan 
for  mining  into  inaccessible  area  under 
30  CFR  75.389  is  required.  The 
petitioner  asserts  that  the  low 
production  and  slow  rate  of  advance  in 
anthracite  mining  make  surveying  on  6- 
month  intervals  impractical.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

19.  Shamrock  Coal  Company 

[Docket  No.  M-2000-153-C) 

Shamrock  Coal  Company,  1374 
Highway  192  East.  London.  Kentucky 
40741  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Shamrock  #18  Series 
Mine  (I.D.  No.  15-02502)  located  in 
Leslie  County.  Kentucky.  The  petitioner 
has  identified  one  oil  or  gas  well  located 
adjacent  to  longwall  gate  entries,  and 
within  a  proposed  longwall  mining 
panel  at  its  Shamrock  #18  Series 
underground  mine.  The  petitioner 
proposes  to  plug  the  well  and  mine 
through  the  plugged  well.  The  petitioner 
asserts  that  the  proposed  alternative 


75976 


Federal  Register /Vol.  65,  No.  234  /  Tuesday,  December  5.  2000 /Notices 


method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

20.  Canyon  Fuel  Company,  LLC 

(Docket  No.  M-2000-154-C] 

Canyon  Fuel  Company,  LLC,  HC  35 
Box  380,  Helper,  Utah  84526-9804  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  {air 
courses  and  belt  haulage  entries)  to  its 
Skyline  Mine  No.  3  (I.D.  No.  42-01566) 
located  in  Carbon  Coimty,  Utah.  The 
petitioner  proposes  to  use  belt  air  to 
ventilate  active  working  places.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

21.  Mountain  Coal  Company,  L.L.C. 

[Docket  No.  M-20OO-155-CJ 

Moimtain  Coal  Company,  L.L.C.,  5174 
Highway  133,  P.  O.  Box  591,  Somerset, 
Colorado  81434  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.352 
(return  air  coiu^es)  to  its  West  Elk  Mine 
(I.D.  No.  05-03672)  located  in  Gunnison 
County,  Colorado.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  the  use  of  a  two- 
entry  mining  system  with  the  belt  entry 
used  as  a  return  air  course  as  stipulated 
in  this  petition  for  modification  during 
longwall  panel  development  mining. 
The  petitioner  proposes  to  install  a  low- 
level  carbon  monoxide  system  to  be 
used  as  an  early  warning  detection 
system  during  panel  development 
mining,  longwall  setup,  longwall  retreat 
mining,  and  longwall  recovery.  The 
petitioner  asserts  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

22.  Oxbow  Carbon  and  Minerals,  Inc. 

(Docket  No.  M-2000-156-C( 

Oxbow  Carbon  and  Minerals,  Inc., 
P.O.  Box  535,  Somerset.  Colorado  81434 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  fi^mes,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Sanborn  Creek  Mine  (I.D.  No.  05-04452) 
located  in  Gunnison  County,  Colorado. 
The  petitioner  requests  a  modification 
of  the  existing  standard  to  permit  an 
alternative  method  for  grounding  of  a 
diesel  generator.  The  petitioner 
proposes  to  use  a  480  volt,  wye 
connected,  320  KW  portable  diesel 
powered  generator  for  utility  power  and 
to  move  electrically  powered  mining 
equipment  in  and  around  the  mine.  The 
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petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

23.  Oxbow  Carbon  and  Minerals,  Inc. 

(Docket  No.  M-200O-157-C] 

Oxbow  Carbon  and  Minerals,  Inc., 
P.O.  Box  535,  Somerset,  Colorado  81434 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  tliree-phase 
circuits  used  underground)  to  its 
Sanborn  Creek  Mine  (I.D.  No.  05-04452) 
located  in  Gunnison  County,  Colorado. 
The  petitioner  requests  a  modification 
of  the  existing  standard  to  permit  an 
alternative  method  for  groiuiding  of  a 
diesel  generator.  The  petitioner 
proposes  to  use  a  480  volt,  wye 
connected,  320  KW  portable  diesel 
powered  generator  for  utility  power  and 
to  move  electrically  powered  mining 
equipment  in  and  around  the  mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  4,  2001.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  November  22,  2000. 

Carol  J.  Jones, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 

(FR  Doc.  00-30841  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4510-43-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250/251 -LR;  ASLBP  No. 
01-786-O3-LR] 

Florida  Power  and  Light  Company 
Turkey  Point  Nuclear  Plant,  Units  3  and 
4;  Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29.  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717,  2.721.  and 
2.772(j)  of  the  Commission's 


Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding: 

Florida  Power  and  Light  Company 
Turkey  Point  Nuclear  Plant,  Units  3  and 
4 

This  Board  is  being  established 
pursuant  to  a  notice  published  in  the 
Federal  Register  (65  FR  60693  (Oct.  12, 
2000))  and  the  Commission's  November 
28,  2000  order  referring  intervention 
petitions  for  a  hearing  {CLI-00-23.  52 

NRC (Nov.  28,  2000)).  The 

proceeding  involves  an  application  by 
the  Florida  Power  and  Light  Company 
to  renew  the  operating  licenses  for  its 
Turkey  Point  Nuclear  Plant,  Units  3  and 
4,  pursuant  to  the  provisions  of  10  CFR 
part  54.  The  renewed  licenses,  if 
granted,  would  authorize  the  applicant 
to  operate  those  units  for  an  additional 
twenty-year  period. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001. 
Dr.  Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C. 20555-0001. 
Dr.  Charles  N.  Kelber,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001 
All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
§2.701. 

Issued  at  Rockville,  Maryland,  this  29th 
day  of  November  2000. 
G.  Paul  Bollwerk,  ID, 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  00-30905  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-333-LT  and  S0-286-LT 
ASLBP  No.  01-785-02-LT] 

Power  Authority  of  the  State  of  New 
York  and  Entergy  Nuclear  FItzpatrick 
LLC,  Entergy  Nuclear  Indian  Point  3 
LLC,  and  Entergy  Nuclear  Operations, 
Inc.  James  A.  Fitzpatrlck  Nuclear 
Power  Plant  and  Indian  Point  Nuclear 
Generating  Unit  No.  3;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Conunission,  see  37  FR  28710  (Dec.  29, 
1972),  and  CLI-00-22,  52  NRC_(Nov. 
27,  2000),  and  the  Commission's 


regulations,  see  10  CFR  2.1319,  notice  is 
hereby  given  that  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  designated  as  Presiding  Officer 
to  conduct  further  proceedings  in 
accordance  with  10  CFR  2.1320  in  the 
following  case: 

Power  Authority  of  The  State  of  New 
York,  and  Entergy  Nuclear  Fitzpatrick 
LLC,  Entergy  Nuclear  Indian  Point  3 
LLC,  and  Entergy  Nuclear  Operations, 
Inc. 

James  A.  FitzPatrick,  Nuclear  Power 
Plant,  and  Indian  Point  Nuclear 
Generating  Unit  No.  3 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  M, 
of  the  Commission's  Regulations, 
"Public  Notification,  Availability  of 
Documents  and  Records,  Hearing 
Requests  and  Procedures  for  Hearings 
on  License  Transfer  Applications."  This 
proceeding  conceiTis  applications  that 
together  seek  the  Conunission's 
authorization  to  transfer  the  ownership 
interest  in,  and  operating/maintenance 
responsibility  for  (1)  the  Indian  Point 
Nuclear  Generating  Unit  No.  3  from  the 
Power  Authority  of  the  State  of  New 
York  (PASNY)  to  Entergy  Nuclear 
Indian  Point  3,  LLC,  and  Entergy 
Nuclear  Operations,  Inc.  (ENO), 
respectively;  and  (2)  the  James  A. 
FitzPatrick  Nuclear  Power  Plant  from 
PASNY  to  Entergy  Nuclear  Indian  Point 
3,  LLC,  and  ENO,  respectively.  The 
notices  of  consideration  of  these  transfer 
requests  and  opportunity  for  hearing 
were  published  in  the  Federal  Register 
on  June  28,  2000.  See  65  FR  39,953 
(2000);  65  FR  39,954  (2000). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer.  All 
correspondence,  documents,  and  other 
materials  shall  be  filed  with  Judge 
Bechhoefer  in  accordance  with  10  CFR 
§  2.1313.  His  mail  and  e-mail  addresses 
are: 

Administrative  Judge  Charles 
Bechhoefer,  Presiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001,  E-mail: 
cxb2@nrc.gov. 

Issued  at  Rockville,  Maryland,  this  28th 
day  of  November  2000. 
G.  Paul  Bollwerk,  m. 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  PaneL 

[FR  Doc.  00-30904  Filed  12-4-00;  8:45  am) 

BILUNG  CODE  7590-01-^ 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisor}'  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Thursday,  December  14,  2000 
Thiu-sday,  December  21,  2000 

The  meeting  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  fi'om  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibiUty  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
Diu-ing  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Prematiu-e  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
imacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
imder  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 


contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5538  ,  1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  November  21,  2000. 
John  F.  Leyden, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 
[FR  Doc.  00-30863  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  632S-01-U 


RAILROAD  RETIREMENT  BOARD 

2001  Railroad  Experience  Rating 
Proclamations.  Monthly  Compensation 
Base  and  Ott>er  Determirtations 

agency:  Railroad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  8(c)(2) 
and  section  12(r)(3)  of  the  Railroad 
Unemployment  Insiuance  Act  (Act)  (45 
U.S.C.  358(c)(2)  and  45  U.S.C.  362(r)(3). 
respectively),  the  Board  gives  notice  of 
the  follovsring: 

1.  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUl)  Accoimt,  as  of  June  30,  2000.  is 
$103,012,214.34; 

2.  The  September  30,  2000,  balance  of 
any  new  loans  to  the  RUI  Account, 
including  accrued  interest,  is  zero; 

3.  The  system  compensation  base  is 
$3,091,618,036.00  as  of  June  30,  2000; 

4.  The  cumiUative  system  unallocated 
charge  balance  is  ($225,212,154.12)  as  of 
June  30,  2000; 

5.  The  pooled  credit  ratio  for  calendar 
year  2001  is  zero; 

6.  The  pooled  charged  ratio  for 
calendar  year  2001  is  zero; 

7.  The  surcharge  rate  for  calendar  year 
2001  is  1.5  percent; 

8.  The  monthly  compensation  base 
ujider  section  l(i)  of  the  Act  is  $1,050 
for  months  in  calendar  year  2001; 

9.  The  amount  described  in  section 
l(k)  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,625  for  base 
year  (calendar  year)  2001; 

10.  The  amount  described  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  $600"  is  $1,356  for  months  in 
calendar  year  2001; 

1 1 .  The  amount  described  in  section 
3  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,625  for  base 
year  (calendar  year)  2001; 

12.  The  amoiuit  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is  $2,625 
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with  respect  to  disqualifications  ending 
in  calendar  year  2001; 

13.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $50 
with  respect  to  days  of  imemplo)Tnent 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30,  2001. 
DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30,  2000.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30,  2000. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act,  of 
employer  contribution  rates  for  2001. 
The  determinations  made  in  notices  (8) 
through  (12)  are  effective  January  1, 
2001.  The  determination  made  in  notice 
(13)  is  effective  for  registration  periods 
beginning  after  June  30,  2001. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  L.  Huddleston.  Bureau  of  the 
Actuary,  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  (312)  751-4779. 
SUPPLEMENTARY  INFORMATION:  The  RRB 
is  required  by  section  8(c)(1)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  358(c)(1))  as  amended 
by  Public  Law  100-647.  to  proclaim  by 
dctober  15  of  each  year  certain  system- 
wide  factors  used  in  calculating 
experience-based  employer  contribution 
rates  for  the  following  year.  The  RRB  is 
further  required  by  section  8(c)(2)  of  the 
Act  (45  U.S.C.  358(c)(2))  to  publish  the 
amoiuits  so  determined  and  proclaimed. 
The  RRB  is  required  by  section  12(r)(3) 
of  the  Act  (45  U.S.C.  362(r)(3))  to 
publish  by  December  11,  2000,  the 
computation  of  the  calendar  year  2001 
monthly  compensation  base  (section  l(i) 
of  the  Act)  and  amounts  described  in 
sections  l(k),  2(c),  3  and  4(a-2)(i)(A)  of 
the  Act  which  are  related  to  changes  in 
the  monthly  compensation  base.  Also, 
the  RRB  is  required  to  publish,  by  June 
11,  2001,  the  maximum  daily  benefit 
rate  under  section  2(a)(3)  of  the  Act  for 
days  of  unemployment  and  days  of 
sickness  in  registration  periods 
beginning  after  June  30,  2001. 

Surcharge  Rate 

A  surcharge  is  added  in  the 
calculation  of  each  employer's 
contribution  rate,  subject  to  the 
applicable  maximum  rate,  for  a  calendar 
year  whenever  the  balance  to  the  credit 
of  the  RUI  Account  on  the  preceding 
Jime  30  is  less  than  the  greater  of  $100 
million  or  the  amount  that  bears  the 
same  ratio  to  $100  million  as  the  system 
compensation  base  for  that  June  30 


bears  to  the  system  compensation  base 
as  of  Jime  30,  1991.  If  the  RUI  Account 
balance  is  less  than  $100  million  (as 
indexed),  but  at  least  $50  million  (as 
indexed),  the  surcharge  will  be  1.5 
percent.  If  the  RUI  Account  balance  is 
less  than  $50  million  (as  indexed),  but 
greater  than  zero,  the  surcharge  will  be 
2.5  percent.  The  maximum  surcharge  of 
3.5  percent  applies  if  the  RUI  Account 
balance  is  less  than  zero. 

The  system  compensation  base  as  of 
June  30,  1991  was  $2,763,287,237.04. 
The  system  compensation  base  for  June 
30,  2000  was  $3,091,618,036.00.  The 
ratio  of  $3,091,618,036.00  to 
$2,763,287,237.04  is  1.11881892. 
Multiplying  1.11881892  by  $100  million 
yields  $111,881,892.  Multiplying  $50 
million  by  1.11881892  produces 
$55,940,946.  The  Account  balance  on 
June  30,  2000,  was  $103,012,214.34. 
Accordingly,  the  surcharge  rate  for 
calendar  year  2001  is  1.5  percent. 

Monthly  Compensation  Base 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  mondily 
compensation  base  for  months  in 
calendar  year  2001  shall  be  equal  to  the 
greater  of  (a)  $600  or  (b)  $600  (1  + 
{(A-37,800)/56,700}],  where  A  equals 
the  amount  of  the  applicable  base  with 
respect  to  tier  1  taxes  for  2001  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  2001  tier  1  tax  base 
is  $80,400.  Subtracting  $37,800  from 
$80,400  produces  $42,600.  Dividing 
$42,600  by  $56,700  yields  a  ratio  of 
0.75132275.  Adding  one  gives 
1.75132275.  Multiplying  $600  by  the 
amount  1.75132275  produces  the 
amount  of  $1,050.79,  which  must  then 
be  rounded  to  $1,050.  Accordingly,  the 
monthly  compensation  base  is 
determined  to  be  $1,050  for  months  in 
calendar  year  2001. 

Amounts  Related  to  Changes  in 
Monthly  Compensation  Base 

For  years  after  1988,  sections  l(k). 
2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
contain  formulas  for  determining 
amoimts  related  to  the  monthly 
compensation  base. 

Under  section  l(k),  remuneration 
earned  ft'om  employment  covered  imder 
the  Act  cannot  be  considered  subsidiary 


remimeration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  2001  monthly 
compensation  base  of  $1,050  produces 
$2,625.  Accordingly,  the  amount 
determined  under  section  l(k)  is  $2,625 
for  calendar  year  2001. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account.  The  calendar  year 
2001  monthly  compensation  base  is 
$1,050.  The  ratio  of  $1,050  to  $600  is 
1.75000000.  Multiplying  1.75000000  by 
$775  produces  $1,356.  Accordingly,  the 
amount  determined  under  section  2(c)  is 
$1,356  for  months  in  calendar  year 
2001. 

Under  section  3,  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base 
for  months  in  such  base  year. 
Multiplying  2.5  by  the  calendar  year 
2001  monthly  compensation  base  of 
$1,050  produces  $2,625.  Accordingly, 
the  amount  determined  under  section  3 
is  $2,625  for  calendar  year  2001. 

Under  section  4(a-2)(i)(A),  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5 
by  the  calendar  year  2001  monthly 
compensation  base  of  $1 ,050  produces 
$2,625.  Accordingly,  the  amount 
determined  under  section  4(a-2)(i)(A)  is 
$2,625  for  calendar  year  2001. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximvun  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1989,  and  after  each  June 
30  thereafter.  Legislation  enacted  on 
October  9.  1996,  revised  the  formula  for 
indexing  maximum  daily  benefit  rates. 
Under  the  prescribed  formula,  the 
maximum  daily  benefit  rate  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  maximum  daily 
benefit  rate  for  registration  periods 


beginning  after  Jime  30,  2001,  shall  be 
equal  to  5  percent  of  the  monthly 
compensation  base  for  the  base  year 
immediately  preceding  the  beginning  of 
the  benefit  year.  Section  2(a)(3)  further 
provides  that  if  the  amount  so  computed 
is  not  a  multiple  of  $1,  it  shall  be 
rounded  down  to  the  nearest  multiple  of 
$1. 

The  calendar  year  2000  monthly 
compensation  base  is  $1,005. 
Multiplying  $1,005  by  0.05  yields 
$50.25,  which  must  then  be  rounded 
down  to  $50.  Accordingly,  the 
maximum  daily  benefit  rate  for  days  of 
unemployment  and  days  of  sickness 
beginning  in  registration  periods  after 
June  30,  2001,  is  determined  to  be  $50. 

Dated:  November  29,  2000. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  00-30861  Filed  12-4-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  D.C.  20549. 

Extension:  Rule  llAa3-2.  SEC  File  No. 
270-439.  OMB  Confrol  No.  3235-0500;  Rule 
15c3-4,  SEC  File  No.  270-441,  OMB  Control 
No.  3235-0497;  Rule  15c3-l(c)(13),  SEC  File 
No.  270-443,  OMB  ConUt)!  No.  3235-0499. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  llAa3-2  provides  that  self- 
regulatory  organizations  (SROs)  may, 
acting  jointly,  file  a  national  market 
system  plan  or  may  propose  an 
amendment  to  an  effective  national 
market  system  plan  by  submitting  the 
text  of  the  plan  or  amendment  to  the 
Secretary  of  the  Commission,  together 
with  a  statement  of  the  purpose  of  such 
plan  or  amendment  and,  to  the  extent 
applicable,  the  documents  and 
information  required  by  paragraphs 
(b)(4)  and  (5)  of  rule  llAa3-2. 

"The  collection  of  information  is 
designed  to  permit  the  Commission  to 
achieve  its  statutory  directive  to 
facilitate  the  development  of  a  national 


market  system.  The  information  is  used 
to  determine  if  a  national  market  system 
plan,  or  an  amendment  hereto,  should 
be  approved  and  implemented. 

The  respondents  to  the  collection  of 
information  are  self-regulatory 
organizations,  including  national 
seciuities  exchanges,  national  sectuities 
associations,  registered  clearing 
agencies  and  the  Mimicipal  Securities 
Rulemaking  Board. 

Ten  respondents  file  an  average  total 
of  eight  responses  per  year,  which 
corresponds  to  an  estimated  annual 
response  burden  of  267  hours.  At  an 
average  cost  per  biu-den  hour  of  $50,  the 
resultant  total  related  cost  of 
compliance  for  these  respondents  is 
$13,350  per  year  (267  burden  hours 
multiplied  by  $50/houLr  =  $13,350). 

Rule  15c  3— 4  requires  certain  broker- 
dealers  that  are  registered  with  the 
Commission  as  OTC  Derivatives  Dealers 
to  establish,  docmnent,  and  maintain  a 
system  of  internal  risk  management 
controls.  The  rule  sets  forth  the  basic 
elements  for  an  OTC  Derivatives  Dealer 
to  consider  and  include  when 
establishing,  docimienting,  and 
reviewing  its  internal  risk  management 
control  system,  which  are  designed  to, 
among  other  things,  ensiure  the  integrity 
of  an  OTC  Derivaties  Dealer's  risk 
measiuement,  monitoring,  and 
management  process,  to  clarify 
accountability  at  the  appropriate 
organizational  level,  and  to  d^ne  the 
permitted  scope  of  the  dealer's  activities 
and  level  of  risk.  The  rule  also  requires 
that  management  of  an  OTC  Derivatives 
Dealer  must  periodically  review,  in 
accordance  with  vmtten  procedures,  the 
OTC  Derivatives  Dealer's  business 
activities  for  consistency  with  its  risk 
management  guidelines. 

The  staff  estimates  that  the  average 
amoimt  of  time  an  OTC  Derivatives 
Dealer  will  spend  implementing  its  risk 
management  control  system  is  2,000 
hours  and  that,  on  average,  an  OTC 
Derivatives  Dealer  will  spend 
approximately  200  hours  each  year 
reviewing  and  updating  its  risk 
management  control  system.  Currently, 
one  firm  is  registered  with  the 
Commission  as  an  OTC  Derivatives 
Dealer.  The  staff  estimates  that 
approximately  five  additional  OTC 
Derivatives  Dealers  may  become 
registered  within  the  next  three  years. 
Accordingly,  the  staff  estimates  the  total 
burden  for  six  OTC  Derivatives  Dealers 
to  be  1,200  hours  annually  for  reviewing 
and  updating  its  risk  management 
control  system. 

The  staff  believes  that  the  cost  of 
complying  with  Rule  15c3-4  will  be 


approximately  $82.50  per  hour.^  This 
per  hour  cost  is  based  upon  the  annual 
average  hourly  salary  for  a  compliance 
manager,  who  would  generally  be 
responsible  for  initially  establishing, 
dociunenting,  and  maintaining  an  OTC 
Derivatives  Dealer's  internal  risk 
management  control  system.  The  total 
annual  cost  for  all  affected  OTC 
Derivatives  Dealers  is  estimated  to  be 
$275,000,  based  on  five  firms  each 
spending  10,000  hours  to  implement  an 
internal  risk  management  control 
system  at  $82.50  per  hour  within  the 
next  three  years. 

On  December  17, 1997,  the 
Commission  proposed  for  comment 
amendments  to  its  net  capital  rule.  Rule 
15c3-l,  which  would  define  the  term 
"nationally  recognized  statistical  rating 
organization"  ("NRSRO")  ^  Rule  15c3-l 
currently  requires  broker-dealers,  when 
computing  net  capital,  to  deduct  from 
their  net  worth  certain  percentages  of 
the  market  value  ("haircuts")  of  their 
proprietary  securities  positions.  Broker- 
dealers'  proprietary  position  in 
commercial  paper,  nonconvertible  debt 
securities,  and  nonconvertible  preferred 
stock  are  accorded  preferential 
treatment  under  the  net  capital  rule,  in 
the  form  of  smaller  haircuts,  if  the 
instruments  are  rated  investment  grade 
by  at  least  two  NRSROs. 

The  Commission  believes  that 
defining  the  term  NRSRO  within  the  net 
capital  rule  would  provide  more 
transparency  in  the  NRSRO  application 
and  review  process.  In  the  proposed 
amendments,  the  Commission  sets  forth 
a  list  of  attributes  that  it  would  consider 
when  reviewing  a  credit  rating 
organization's  NRSRO  application. 
Further,  the  proposed  amendments 
would  formalize  the  appeals  process  if 
a  credit  rating  organization  is  not 
provided  with  the  NRSRO  status  it 
requests. 

Currently,  the  Division  utilizes  the 
no-action  letter  process  to  determine 
which  credit  rating  organizations  may 
be  considered  NRSROs  under  the  net 
capital  rule.  Through  the  no-action 
letter  process,  the  Division  has  provided 
seven  credit  rating  organizations  with  . 
written  assurance  that  it  will  not 
recommend  enforcement  action  against 
broker-dealers  that  rely  on  their  credit 


'  Per  SLA  Management  and  Professional  Earnings. 
Table  051  (Compliance  Manager)  +  35%  overhead 
(based  on  end-of-year  1998  figures). 

2  See  Securities  Exchange  Ad  Release  No.  39457 
(December  17,  1997),  62  FR  68018  (Decamher  30. 
1997).  The  Commission  has  not  yet  adopted  a  final 
rule  defining  the  term  NRSRO.  The  Commission's 
Division  of  Market  Regulation  (the  "Division")  has 
reviewed  comments  received  in  connection  with 
the  proposal  and  is  preparing  a  recommendation  for 
the  Commission  to  determine  what  action,  if  any, 
should  be  taken. 
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ratings  for  purposes  of  the  net  capital 
rule.3  The  Division  has  issued  one  letter 
in  which  the  firm  requesting  NRSRO 
status  was  not  provided  with  the 
assurance  it  requested. 

It  is  difficiilt  to  estimate  the  number 
of  potential  respondents  to  this 
collection  of  information.  However, 
based  on  the  current  number  of  NRSROs 
and  the  previous  inquires  of  credit 
rating  organizations,  it  appears 
reasonable  to  estimate  that  eight  credit 
rating  organizations  may  apply  with  the 
Commission  pursuant  to  the  proposed 
amendments.  Based  on  conversations 
with  rating  organizations  currently 
treated  as  NRSROs  under  the  net  capital 
rule  and  the  Commission's  experience 
in  this  area,  it  is  estimated  that  the 
average  amount  of  time  necessary  to 
compile  the  information  required  to 
submit  an  NRSRO  application  is 
approximately  100  hours.  Therefore, 
because  there  may  be  eight  potential 
respondents  to  this  collection  and 
because  it  is  estimated  that  it  will  take 
approximately  100  hours  to  collect  the 
information  necessary  for  an  adequate 
submission,  the  total  reporting  and 
recordkeeping  burden  is  estimated  to  be 
approximately  800  hours. 

Because  the  proposed  amendments 
only  require  a  one-time  application 
process,  which  includes  any 
amendments  to  the  initial  application, 
there  is  no  recurring  reporting  or 
recordkeeping  requirement  and  thus  no 
annual  reporting  or  recordkeeping 
requirement.  However,  NRSROs  will  be 
obligated  to  inform  the  Commission  of 
any  material  changes  to  the  information 
previously  collected  under  the  proposed 
amendments. 

The  staff  believes  that  the  cost  of 
complying  with  the  proposed 
amendments  will  be  approximately 
$105  per  hour."  This  per  hour  cost  is 
based  upon  the  annual  average  hourly 
salary  for  a  senior  analyst,  who  would 
generally  be  the  personnel  responsible 
for  preparing  an  NRSRO  application. 
The  total  annual  startup  cost  for  all 
affected  credit  rating  organizations  is 
estimated  to  be  $84,000,  based  on  eight 
firms  spending  a  total  of  800  hours  to 
prepare  NRSRO  applications. 

Written  comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


'  Four  of  these  firms  have  since  combined  or  are 
in  the  process  of  combining  with  other  NRSROs. 

*  Per  SIA  Management  and  Professional  Earnings. 
Table  145  (Senior  Research  Analyst)  +  35% 
overhead  (based  on  1999  annual  base  salary). 


of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549. 

Dated:  November  20,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-30849  Filed  12-4-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27285] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  27,  2000. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(sj  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
conunent  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  22,  2000,  to  the  Secretary, 
Seciu-ities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  order,  and  will  receive  a  copy 
of  any  notice  or  order  issued  in  the 
matter.  After  December  22,  2000,  the 


applicant{s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Alliant  Energy  Corporation,  et  al.  (70- 
9735) 

Alliant  Energy  Corporation 
("Alliant"),  a  registered  public  utility 
holding  company  and  is  wholly  owned 
utility  subsidiaries,  Wisconsin  Power  & 
Light  Company  ("WPL")  and  South 
Beloit  Water,  Gas  &  Electric  Company 
("South  Beloit"),  each  with  principal 
executive  offices  Nl6  W23217  Stone 
Ridge  Drive,  Waukesha,  Wisconsin 
53187,  and  American  Transmission 
Company  LLC  ("Transco"),  an  inactive 
Wisconsin  limited  liability  subsidiary 
company  of  WPL  which  intends  to 
operate  as  a  utility  company,  and  ATC 
Management  Inc..  an  inactive  Wisconsin 
subsidiary  corporation  of  WPL  which 
also  intends  to  operate  as  a  utility 
company  ("Corporate  Manager",  and 
together  with  Alliant,  WPL,  South  Beloit 
and  Transco,  "Applicants"),  with 
principal  executive  offices  at  231  W. 
Michigan  Street,  Milwaukee,  Wisconsin 
53203,  have  filed  an  application- 
declaration  ("Application")  under  to 
sections  6(a),  7,  9(a),  10,  11,  12  and  13 
of  the  Act  and  rules  43,  44,  54,  90  and 
91  under  the  Act. 

In  summary.  Applicants  request 
authority  for:  (1)  WPL  to  transfer, 
directly  or  indirectly,  ownership  and    ' 
control  over  its  transmission  assets 
("WPL  Transmission  Assets")  to 
Transco,  (2)  South  Beloit  to  transfer, 
directly  or  indirectly,  ownership  and 
control  over  its  transmission  assets 
("South  Beloit  Transmission  Assets")  to 
Transco,  (3)  Transco  to  issue  and  WPL, 
South  Beloit,  Wisconsin  Electric  Power 
Co.  ("WEPCO"),  Edison  Sault  Electric 
Company  ("ESE"),  Wisconsin  Public 
Power,  Inc.  ("WPPI"),  Wisconsin  Public 
Service  Corporation  ("WPS")  and 
Madison  Gas  and  Electric  Company 
("MGE"  and  collectively  "Member 
Utilities"  ^)  to  acquire,  directly  or 
indirectly,  member  units  ("Member 
Units")  of  Transco  in  exchange  for 
either  transmission  assets  or  cash,  (4) 
WPL  to  piuchase,  and  Corporate 
Manager  to  issue  Class  A  shares  of  the 
Corporate  Manager,  (5)  WPL  to 
purchase,  and  Corporate  Manager  to 
issue,  one  Class  B  share  of  the  Corporate 
Manager,  (6)  Transco  to  acquire  the 
WPL  Transmission  Assets  and  the  South 
Beloit  Transmission  Assets,  as  well  as 
the  transmission  assets  of  WEPCO,  ESE, 
WPS  and  MGE  and  (7)  a  series  of 


'  ESE,  WPPl.  WPS,  WEPCO  and  MGE  are  either 
exempt  or  municipal  nonassociate  utility 
companies  of  alliant  and  are  not  required  to  be 
applicants  in  this  matter. 


financings  by  Transco  and  Corporate 
Manager  through  June  30,  2004 
("Authorization  Period"). 

WPL  is  engaged  principally  in  the 
generation,  purchase,  distribution  and 
sale  of  electric  power  in  35  counties  in 
a  16,000  square-mile  area  in  southern 
and  central  Wisconsin.  As  of  December 
31,  1999,  WPL  provides  retail  electric 
service  to  approximately  407,000 
customers  in  599  cities,  villages  and 
towns,  and  wholesale  service  to  24 
municipal  utilities,  three  rural  electric 
cooperatives,  the  WPPI  system,  which 
provides  retail  electric  service  to  nine 
communities  in  the  WPL  service  area, 
and  one  privately  owned  utility.  The 
WPL  Transmission  Assets  consist  of  107 
miles  of  345  kV  transmission  facilities, 
758  miles  of  138  kV  transmission 
facilities,  1,908  miles  of  69  kV 
transmission  facilities  and  associated 
substations  and  real  property  interests. 
WPL  is  subject  to  regulation  by  the 
Public  Service  Commission  of 
Wisconsin. 

South  Beloit  is  a  wholly  owmed 
subsidiary  of  WPL  that  supplies  retail 
electric  and  gas  services  to  customers  in 
the  cities  of  South  Beloit  and  Rockton, 
Illinois,  and  the  adjacent  rural  areas.  As 
of  December  31,  1999,  South  Beloit 
serves  approximately  8,000  electric 
customers.  The  South  Beloit 
Transmission  Assets  consist  of  less  than 
one  mile  of  345  kV  transmission 
facilities,  10  miles  of  69  kV  transmission 
facilities,  one  substation  and  associated 
real  property  interests.  The  service 
territory  of  South  Beloit  is  located  in 
Illinois  and  is  adjacent  to  the  service 
territory  of  WPL  in  Wisconsin.  South 
Beloit  is  subject  to  regulation  by  the 
Illinois  Commerce  Commission. 

The  electric  distribution  systems  of 
WPL  and  South  Beloit  are 
interconnected  at  many  points  along  the 
Wisconsin-Illinois  state  line.  Applicants 
state  that  the  electric  operations  of  WPL 
and  South  Beloit  are  integrated  and  all 
of  WPL's  generating  units  are  centrally 
dispatched  by  Alliant  Energy  Corporate 
Services,  Inc.,  the  service  company 
affiliate  of  WPL  and  South  Beloit.  The 
transmission  facilities  that  Transco  will 
acquire  from  WPL  and  South  Beloit 
operate  at  voltages  of  345  kV,  138  kV 
and  69  kV  and  include: 

1.  Transmission  lines  (including 
towers,  poles  and  conductors)  and 
transmission  substations; 

2.  Transformers  providing 
transformation  within  the  bulk 
transmission  system  and  between  the 
bulk  and  area  transmission  systems; 

3.  Lines  providing  connections  to 
generation  sources  and  step-up  (plant) 
substations; 


4.  Radial  taps  from  the  transmission 
system  up  to,  but  not  including,  the 
facilities  that  establish  the  final 
connection  to  distribution  facilities  or 
retail  customers; 

5.  Substations  that  provide  primarily 
a  transmission  function; 

6.  Voltage  control  devices  and  power 
flow  control  devices  directly  connected 
to  the  transmission  system;  and 

7.  WPL's  systems  operation  center 
located  in  Stoughton,  Wisconsin. 

As  of  December  31,  2000,  the  original 
cost  of  the  WPL  Transmission  Assets 
and  the  South  Beloit  Transmission 
Assets  will  be  approximately 
$314,276,000  and  $678,000, 
respectively.  The  net  book  value 
(original  cost  less  accumulated 
depreciation)  of  the  WPL  Transmission 
Assets  and  the  South  Beloit 
Transmission  Assets  is  expected  to  be 
approximately  $177,650,000  and 
$439,000,  respectively,  at  December  31, 
2000. 

In  1999,  Wisconsin  enacted 
legislation  ("Transco  Legislation")  that 
facilitates  the  formation  of  transmission 
companies,  such  as  Transco,  as  not  for- 
profit,  single-purpose,  limited  liability 
transmission  companies.  This 
legislation  promotes  the  transfer  of 
utility  company  transmission  assets  to 
Transco.  Transco  will  issue  Member 
Units  to  the  Member  Utilities  for  cash, 
in  the  case  of  those  Member  Utilities 
who  don't  own  transmission  assets,  or 
based  on  the  contribution  value 
("Contribution  Value")  of  the 
transmission  assets  conveyed  to 
Transco.  Contribution  Value  is  defined 
as  the  original  cost  less  acciunulated 
deprecation,  as  adjusted  on  a  dollar-for- 
dollar  basis  for  deferred  taxes,  excess 
deferred  taxes  and  deferred  investment 
tax  credits.  Transco  also  seeks  authority 
to  acquire  the  incidental  transmission 
facilities  of  Member  Utilities  who  do  not 
own  any  transmission  assets.  The 
Member  Utilities  intend  to  contribute 
their  transmission  assets  to  Transco  on 
or  about  January  1,  2001.  Transco  will 
have  the  exclusive  duty  to  provide 
transmission  service  in  geographic  areas 
formerly  served  by  the  Transco 
members.  2 

Because  of  limitations  imposed  by  the 
WPL  indenture  ("Indenture"),  WPL  will 
effect  the  transfer  of  the  WPL 
Transmission  Assets  to  Transco,  and  its 
acquisition  of  Transco  Member  Units, 
through  a  newly  created  limited  liability 
company  ("NewCo")  to  be  wholly 
owned  by  WPL.  Applicants  specifically 


seek  authority  to  carry  out  the  following 
transactions: 

(1)  WPL  will  form  NewCo  and  acquire 
ownership  of  NewCo  for  one  or  more 
cash  payments, 

(2)  NewCo  will  transfer  cash  ^  is  an 
amount  approximately  equal  to  WPL's 
corresponding  cash  payment  to  NewCo 
for  NewCo's  ownership  interest  to  the 
trustee  under  the  Indenture  ("Trustee"), 

(3)  Upon  receipt  of  the  payment,  the 
Trustee  will  release  the  WPL 
Transmission  Assets  fi-om  the  Indentvire 
lien, 

(4)  WPL  vdll  transfer  the  WPL 
Transmission  Assets  to  Transco  and 

(5)  Transco  will  issue  its  Member 
Units  to  NewCo.  WPL  and  South  Boloit 
also  seek  authority  to  transfer  to 
Transco,  from  time  to  time,  up  to 
$10,000,000  of  additional  transmission 
assets,  which  are  currently  under 
construction,  in  exchange  for  additional 
Member  Units  to  be  issued  to  NewCo  or 
South  Beloit,  as  the  case  may  be. 

The  transmission  assets  will  be 
valued  at  their  Contribution  Value  when 
identifying  the  Member  Utilities' 
relative  shares  of  interest  in  the  Transco. 
The  resulting  shares  will  be  adjusted 
based  on  various  factors  including  the 
relative  interest  of  transmission- 
dependent  Member  Utilities  which 
acquire  Member  Units  for  cash  instead 
of  transmission  assets.*  It  is  expected 
that  WPL  and  South  Beloit's 
Contribution  Values  at  December  31, 
2000  will  be  approximately 
$126,784,000  and  $590,000, 
respectively,  and  their  aggregate  initial 
interest  in  "Transco  will  approximate 
26% .  This  ownership  percentage  may 
fluctuate  based  on  various  factors, 
including  the  number  of  Member 
Utilities. 

The  Member  Utilities  will  enter  into 
an  agreement  ("Operating  Agreement") 
governing  the  activities  of  Transco.  The 
Operating  Agreement  will  grant  the 
Corporate  Manager  full,  complete  and 
exclusive  discretion  to  manage  and 
control  Transco.  The  Corporate  Manager 
will  have  the  power  to  do  all  things 
necessary  and  convenient  to  carry  out 
Transco's  business  including  the 
employment  of  all  personnel  necessary 
to  operate  Transco  and  the  management 
of  any  future  Transco  subsidiaries.  In 
accordance  with  the  Operating 


'  Transco  is  expected  to  transfer  operational 
control  of  its  assets  to  the  Midwest  Independent 
Transmission  System  Operator,  Inc.  by  November  1, 
2001. 


^  The  cash  payment  will  be  equal  to  the  "fair 
value"  to  WPL  of  the  WPL  Transmission  Assets,  as 
is  defined  in,  and  required  by,  the  Indenture.  The 
fair  value  will  approximate  the  value  of  the  WPL 
Transmission  Assets.  NewCo's  pa\Tnent  of  cash  to 
the  Trustee  will  permit  the  WPL  Transmission 
Assets  to  be  released  from  the  Indenture  lien. 

*The  transmission  dependent  Member  Utilities" 
ownership  interest  in  Transco  will  be  measured  in 
relative  shares  of  interest  based  upon  their  1999 
Wisconsin  load  share  ratios. 
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Agreement,  all  expenses  of  the 
Corporate  Manager  will  be  treated  as 
Transco  expenses.  These  expenses  will 
be  charged  back  to  Transco  at  cost  in 
accordance  with  section  13  of  the  Act 
and  rules  90  and  91  under  the  Act.  The 
Corporate  Manager  will  employ  all 
personnel  necessary  to  operate  Transco. 
The  Corporate  Manager  will  also  hold 
Member  Units. 

It  is  expected  that  the  transmission- 
owning  Member  Utilities  and  Transco 
will  enter  into  one  or  more  agreements  . 
("O&M  Agreements")  pursuant  to  which 
the  Member  Utilities  will  provide 
Transco  with  "reasonable  and  cost 
effective  operations  and  maintenance 
services"  for  at  least  the  first  three  years 
after  the  operations  date  in  accordance 
with  the  Transco  Legislation.  Services 
provided  under  the  O&M  Agreements 
will  include  line  equipment  services, 
station  equipment  services  and 
emergency  response  services.  The 
Member  Utilities  and  Transco  will  also 
enter  into  one  or  more  services 
agreements  ("Services  Agreements") 
imder  which  the  Members  Utilities  will 
provide  Transco  with  certain  services, 
such  as  control  center  services,  real 
estate  services  and  capital  project 
services,  not  covered  by  the  O&M 
Agreements.  Additionally,  the  Member 
Utilities  and  Transco  will  enter  into  a 
system  operating  agreement  ("System 
Operating  Agreement")  under  which 
Transco  will  provide,  among  other 
things,  ancillary  services  and  control 
area  operations  at  rates  approved  by  the 
Federal  Energy  Regulatory  Commission. 
Finally,  Transco  will  provide  certain 
services  from  the  Stoughton  Operations 
Center  to  support  Alliant  Energy's 
operation  of  its  transmission  facilities 
outside  of  Wisconsin  and  its  34.5  kV 
facilities  in  Wisconsin  that  are  not  being 
transferred  to  Transco.  It  is  expected 
that  these  operations  will  be  governed 
by  an  agency  agreement  ("Agency 
Agreement").  Any  services  provided  or 
received  by  WPL,  South  Beloit  or  any 
other  Alliant  Energy  affiliate  under  the 
foregoing  agreements  will  be  provided 
"at  cost"  in  accordance  with  section  13 
and  rules  90  and  91  under  the  Act. 
unless  otherwise  authorized  or  directed 
by  appropriate  governmental  or 
regulatory  authority. 

Member  Utilities  will  also  purchase 
shares  of  the  Corporate  Member,  for 
cash,  in  proportion  to  their  percentage 
interests  in  Transco.  WPL  proposes  to 
pay  $10  per  share  for  an  approximate 
26%  interest  in  the  Corporate  Manager. 
The  Corporate  Manager  will  have  two 
classes  of  stock:  Class  A  and  Class  B 


shares.  ^  WPL  will  receive 
approximately  26%  of  the  nonvoting 
Class  A  shares.  Additionally,  each 
Member  Utility  will  receive  one  Class  B 
voting  share.  "^  Each  holder  of  a  Class  B 
share  will  be  entitled  to  appoint  one  of 
the  Corporate  Manager's  directors.  All 
Class  B  shares  will  convert  into  Class  A 
shares  on  the  earlier  of  (1)  the 
ownership  by  the  Corporate  Manager  of 
more  than  50%  of  Transco  interests  or 
(2)  the  tenth  anniversary  of  the  first  day 
of  operations  of  Transco.  unless  the 
Corporate  Manager's  board  of  directors 
("Board")  elects  to  override  the 
conversion.  Class  A  shares  will  become 
voting  shares  upon  the  conversion  of 
Class  B  shares  to  Class  A  shares  or  after 
the  Corporate  Manager  commences  a 
public  offering  of  its  stock.  Following  a 
public  offering,  the  Class  A  shareholders 
will  have  the  right  to  elect  a  majority  of 
the  Board  and  the  Class  B  shareholders 
will  elect  a  minority  of  the  Board,  but 
each  owner  of  a  Class  B  share  will 
continue  to  have  the  right  to  appoint 
one  of  the  Board.  Each  Class  A  and 
Class  B  share  will  be  entitled  to  the 
same  amount  of  dividends. 

Transco  and  the  Corporate  Manager 
also  request  authorization  for  external 
financing  as  follows:  (1)  Short-term  debt 
financing  by  Transco  in  the  form  of, 
among  other  things,  borrowings  under  a 
revolving  credit  agreement  and  issuance 
of  conunercial  paper,  (2)  long-term  debt 
financing  by  Transco  in  the  form  of 
debentures  or  other  forms  of  long-term 
debt  financing  and  (3)  equity  financing 
by  Transco  and  the  Corporate  Manager 
in  the  form  of  common  or  preferred 
stock  of  the  Corporate  Manager  and 
other  equity  securities  or  additional 
interests  in  Transco.  The  amount  of 
Transco's  short-term  and  long-term  debt 
outstanding  at  any  time  will  not  exceed, 
in  the  aggregate,  $400  million. 

Transco  will  initially  obtain  funds 
externally  through  short-term  debt 
financing  under  a  Credit  Agreement 
between  Transco  and  Bank  One,  N.A., 
as  Agent  ("Credit  Facility").  Transco 
seeks  authority  to  enter  into  borrowings 
up  to  a  principal  amoimt  of  $125 
million  imder  the  Credit  Facility.^ 
Transco  proposes  to  issue  short-term 
debt  under  the  Credit  Facility, 
commercial  paper  or  other  forms  of 
short-term  financing  from  time  to  time 


*  The  Class  A  and  B  structure  ensures  that  the 
Member  Utihties  will  have  economic  interests 
proportionate  to  the  value  of  their  contribution  to 
the  Transco  while  still  maintaining  the  desired  per 
capita  voting  arrangement. 

"  Neither  South  Beloit  nor  ESE  will  receive  shares 
in  the  Corporate  Manager. 

''Transco  was  previously  authorized  to  entej  into 
borrowings  of  $30  million  under  the  Credit  Facility. 
See  Alliant  Energy  Corporation,  et  ai.  Holding  Co. 
Act  Release  No.  27197  (August  3,  2000). 


during  the  Authorization  Period. 
Commercial  paper  would  be  issued  in 
established  domestic  or  European 
commercial  paper  markets  to  dealers  at 
the  prevailing  discount  rate  per  annum, 
or  at  the  prevailing  coupon  rate  per 
annum,  at  the  date  of  issuance.  The 
maturity  of  short-term  debt  will  not 
exceed  one  year.  Transco  seeks 
authority  to  amend  the  Credit  Facility 
without  further  authorization  provided 
that  the  maturity  date  does  not  extend 
beyond  the  Authorization  Period  and 
the  aggregate  principal  amount  of 
authorized  borrowings  does  not  exceed 
$125  million. 

Transco  also  proposes  to  issue  long- 
term  debt  consisting  of  debentures, 
which  may  be  in  the  form  of  medium- 
term  notes,  convertible  debt, 
subordinated  debt,  bank  borrowings, 
other  debt  securities  or  other  forms  of 
long-term  financing  from  time  to  time, 
through  the  Authorization  period.  Any 
long-term  debt  security  would  have  a 
maturity  ranging  from  one  to  50  years. 
Debentures  and  medium-term  notes 
would  be  issued  under  an  indenture. 
The  aggregate  amount  of  short-term  and 
long-term  debt  outstanding  at  any  time, 
including  debt  under  the  Credit  Facility, 
will  not  exceed  $400  million. 

Transco  and  the  Corporate  Manager 
propose  to  issue  equity  securities  from 
time  to  time  through  the  Authorization 
Period.  Corporate  Manager  intends  to 
issue  common  or  preferred  stock  and 
Transco  intends  to  issue  other  equity 
securities  or  additional  interests.  The 
aggregate  amount  of  both  Transco  and 
Corporate  Manager's  equity  secimties 
will  not  exceed  $500  million.  The 
dividend  rate  on  any  series  of  preferred 
securities  issued  by  the  Corporate 
Manager  will  not  exceed  500  basis 
points  over  the  yield  to  maturity  of  U.S. 
Treasury  security  having  a  remaining 
term  equal  to  the  term  of  that  series  of 
preferred  securities  at  the  time  of 
issuance.  Preferred  securities  may  have 
mandatory  redemption  dates.  Transco 
also  requests  authorization  to  enter  into 
interest  rate  hedging  transactions  with 
respect  to  existing  indebtedness,  subject 
to  certain  limitations  and  restrictions,  in 
order  to  reduce  or  manage  interest  rate 
cost.  In  addition,  the  Transco  request 
authorization  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings,  subject  to 
certain  limitations  and  restrictions. 

Applicants  state  that  proceeds 
requested  under  this  application  will  be 
used  to  provide  financing  for  general 
corporate  purposes,  including  working 
capital  requirements,  and  to  fiind 
construction  spending  to  undertake 
large  scale  capital  improvements  to  the 


Wisconsin  transmission  system 
necessary  to  maintain  reliability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-30850  Filed  12-4-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3S-27281A] 

Amended  Notice;  A  Filing  Under  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  Amended  ("Act") 

November  28,  2000 

A  notice  issued  in  this  matter  on 
November  22,  2000  (HCAR  No.  27281), 
concerning  a  proposal  by  Northeast 
Utilities  (NU),  a  registered  holding 
company,  and  its  utility  subsidiaries  to 
issue  short-term  debt.  NU  intended  to, 
and  by  this  amended  notice  does, 
include  its  nonutility  subsidiaries  in  its 
request  for  authority  to  issue  short-term 
debt. 

An  amended  notice  is  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application-declaration 
for  complete  statements  of  the  proposed 
transactions  summarized  below.  The 
application-declaration  and  any 
amendments  are  available  for  public 
inspection  through  the  Commission's 
Branch  of  Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application-declaration  should  submit 
their  views  in  writing  by  December  26, 
2000,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549-0609,  and  serve  a  copy  on 
the  applicant-declarants  at  the  addresses 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  26,  2000,  the 
application-declaration,  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Northeast  Utilities,  et  al.  (70-9755) 

Northeast  Utilities  ("NU"),  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01090-0010,  a  registered 


holding  company,  its  service  company 
subsidiary.  Northeast  Utilities  Service 
Company  ("Service"),  P.O.  Box  270, 
Hartford,  Connecticut  06141-0270,  and 
its  public  utility  and  nonutility 
subsidiary  companies  (together, 
"Subsidiaries"),  Western  Massachusetts 
Electric  Company  ("WMECO")  and  The 
Quinnehtuk  Company  ("Quinnehtuk", 
both  located  at  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts, 
01090-0010;  The  Connecticut  Light  and 
Power  Company  ("CL&P"),  NU 
Enterprises,  Inc.  ("NUEI"),  Northeast 
Generation  Service  Company  ("NGS"), 
Northeast  Generation  Company 
("NGC"),  Select  Energy,  kic.  ("Select"), 
Model  1  Communications,  Inc.  ("Mode 
1"),  Northeast  Nuclear  Energy  Company 
("NNECO"),  The  Rocky  River  Realty 
Company  ("RR")  and  Yankee  Energy 
System,  Inc.  ("YES"),  all  located  at  107 
Selden  Street,  Berlin,  Connecticut 
06037;  Yankee  Gas  Services  Company 
("Yankee  Gas"),  Yankee  Energy 
Financial  Services  Company  ("Yankee 
Financial")  and  NorConn  Properties, 
Inc.  ("NoiConn"),  all  located  at  599 
Research  Parkway,  Meriden, 
Connecticut  06450;  Holyoke  Water 
Power  Company  ("HWP"),  Canal  Street, 
Holyoke,  Massachusetts  01040;  Public 
Service  Company  of  New  Hampshire 
("PSNH")  and  North  Atlantic  Energy 
Corporation  ("NAEC"),  both  located  at 
1000  Elm  Street,  Manchester,  New 
Hampshire  03015;  Yankee  Energy 
Services  Company  ("YESCO"),  148 
Norton  Street,  Milldale,  Connecticut 
06467;  HEC,  Inc.  ("HEC"),  24  Prime 
Parkway,  Natick,  Massachusetts  01760; 
and  R.M.  Services,  Inc.  ("RMS"),  639 
Research  Parkway,  Meridan, 
Connecticut  06467  (together  with  NU 
and  Service,  "Applicants")  have  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  12(b),  13,  32  and  33  of 
the  Act  and  rules  43,  45,  52,  54,  90  and 
91  imder  the  Act. 

By  order  dated  December  28,  1994 
(HCAR  No.  26207)  and  Supplemental 
Orders  dated  November  20,  1996  (HCAR 
26612),  February  11, 1997  (HCAR 
26665),  March  25,  1997  (HCAR  26692), 
May  29,  1997  (HCAR  26721),  January 
16,  1998  (HCAR  26816),  May  13,  1999 
(HCAR  27022),  November  17,  1999 
(HCAR  27103)  and  November  13,  2000 
(HCAR  No.  27275)  (collectively,  the 
"Prior  Orders"),  the  Commission 
authorized  through  December  31,  2000 
("Authorization  Period"),  among  other 
things,  (1)  NU  to  issue  and  sell 
unsecured  short-term  notes  and 
commercial  paper  and  to  make  loans  to 
participants  in  the  NU  system  money 
pool  ("Money  Pool");  (2)  Service  to 
administer  the  Money  Pool  in 


accordance  with  the  authority  granted 
in  the  Prior  Orders;  (3)  WMECO,  CL&P, 
NNECO,  YES,  Yankee  Gas,  HWP,  PSNH 
and  NAEC  (together,  the  "Utility 
Subsidiaries")  to  issue  and  sell 
unsecured  short-term  notes;  (4) 
WMECO.  CL&P,  Yankee  Gas  and  PSNH 
to  issue  and  sell  commercial  paper;  and 
(5)  the  Subsidiaries  to  borrow  from  NU 
and  each  other,  and  to  lend  to  each 
other  under  the  Money  Pool,  all  as 
provided  for  in  the  Prior  Orders  ("Short- 
Term  Debt  Authority").*  The  Prior 
Orders  limited  the  Utility  Subsidiaries' 
Short-Term  Debt  Authority,  as 
appropriate,  to  any  combination  of 
notes,  commercial  paper  or  Money  Pool 
borrowings  outstanding  at  any  one  time 
in  aggregate  amounts  of  $400  million  for 
NU,  $250  miUion  for  WMECO,  $375 
million  for  CL&P,  $75  million  for 
NNECO.  $50  million  for  YES.  $100 
million  for  Yankee  Gas.  $5  million  for 
HWP.  $225  million  for  PSNH  and  $260 
million  for  NAEC  ("Debt  Limitation").^ 

The  Applicants  now  request  that  the 
Commission  modify  and  supersede  the 
Prior  Orders  to  extend  the  Authorization 
Period  from  December  31,  2000  to  Jime 
30,  2003  ("New  Authorization 
Period"). 3  The  Applicants  request 
further  that  the  Short-Term  Debt 
Authority,  subject  to  the  Debt 
Limitation,  be  extended  through  the 
New  Authorization  Period.  The 
Applicants  propose  that  short-term 
borrowings  will  take  the  form  of  notes 
to  banks  and  other  financial  institutions 
("Notes"),  commercial  paper  ("Paper"), 
loans  and  open-account  advances  from 


'  Subject  to  a  reservation  of  jurisdiction  over  ail 
the  nonutility  Subsidiaries'  Money  Pool  borrowing 
authority.  Quinnehtuk  could  borrow  up  to  $16 
million  outstanding  at  any  one  time.  NUEI  up  to 
$100  miUion.  NGS  up  to  S20  million,  Select  up  to 
S200  millioA.  RR  up  to  S30  million.  Yankee 
Financial  up  to  SIO  million.  NorConn  up  to  SlO 
million.  YESCO  up  to  $30  million.  HEC  up  to  $20 
million  and  RMS  up  to  $10  million.  Subject  to  the 
same  reservation  of  jurisdiction.  NGC  and  Mode  I 
currently  do  not  have  authority  to  borrow  from  the 
Money  Pool. 

'  CLAP.  WMECO.  PSHN  and  NAEC  are  currently 
subject  to  charter  limitations  and/or  state  laws  that 
would  prevent  them  from  incurring  short-term  debt 
up  to  their  Debt  Limitation. 

3  On  January  20.  2000  (S.E.C.  File  70-9613).  NU 
and  Consolidated  Edison.  Inc.  ("CEr')  requested 
that  the  Commission  approve  the  terms  of  an 
Agreement  and  Plan  of  Merger  to  merge  the  two 
companies,  resulting  in  NU  becoming  a  wholly 
owned  subsidiary  of  CEI.  Subsequently,  on  lune  30. 
2000  (S.E.C.  File  70-9711)  ("Financing  Order  ").  NU 
and  CEI  requested  that  the  Commission  approve 
certain  financing  activities  for  the  combined 
companies,  including  authority  for  NU  system 
companies  to  issue  and  sell  short-term  debt  and 
participate  in  the  Money  Pool.  The  Applicants 
propose  that  the  authority  granted  in  the  Prior 
Orders,  as  modified  and  extended  in  this  matter,  be 
superseded  by  the  authority  requested  in  the 
Financing  Order. 


75984 


Federal  Register /Vol.  65,  No.  234  /  Tuesday,  December  5,  20Q0/ Notices 


Federal  Register /Vol.  65,  No.  234 /Tuesday,  December  5,  2000 /Notices 


75985 


NU  to  the  Utility  Subsidiaries  and 
Money  Pool  borrowings. 

In  particular,  the  Applicants  propose 
that  any  Notes  issued  by  NU  or  the 
Utility  Subsidiaries  will  bear  interest  at 
a  rate  not  exceeding  500  basic  points 
over  the  base  rate  in  effect  from  time  to 
time  of  the  lending  institution  or  the 
base  rate  of  a  representative  institution. 
The  Notes  may  be  secured  or  imsecured 
and  will  matxu-e  no  later  than  364  days 
from  the  date  of  their  issuance.  The 
Applicants  further  propose  that  Paper 
issued  by  NU,  WMECO,  CL&P,  Yankee 
Gas  and  PSNH  ("Issuers")  will  be  issued 
at  rates  not  exceeding  the  annual  rate 
prevailing  at  the  time  of  issuance  for 
commercial  paper  of  comparable 
qualities  and  maturities.  The  Paper  will 
mature  no  later  than  270  days  from  the 
date  of  issuance  and  will  not  be 
repayable  prior  to  maturity.  The 
Applicants  state  that  each  of  the  Issuers 
will  not  issue  Paper  unless  the  effective, 
cost  of  the  Paper  will  be  equal  to  or  less 
than  that  for  the  issuance  of  Notes  in  an 
amount  at  least  equal  to  the  principal 
amount  of  Paper  proposed  to  be  issued. 

The  Applicant  finally  propose, 
through  the  New  Authorization  Period, 
that  the  Subsidiaries  be  authorized  to 
borrow  from  NU  and  each  other,  and  to 
lend  to  each  other  under  the  Money 
Pool,  as  authorized  in  the  Prior  Orders 
and  subject  to  the  Debt  Limitation.'' 
Service  will  continue  to  administer  the 
Money  Pool  imder  the  same  terms  and 
conditions  approved  by  the  Commission 
in  the  Prior  Orders.  The  Applicants  state 
that  all  other  terms,  conditions, 
limitations  and  reporting  obligations 
contained  in  the  Prior  Orders  will  apply 
to  the  proposed  transactions. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-30875  Filed  12-4-00;  8:45  ami 
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*  Currently,  an  order  of  the  Massachusetts 
Department  of  Telecomniunications  and  Energy 
limits  WMECO's  authority  to  make  loans  under  the 
Money  Pool  to  CL&P  and  HWP  and  three  nonutility 
subsidiaries.  WMECO  has  requested  that  the 
Commission  reserve  jurisdiction  over  its  authority 
to  lend  to  other  Money  Pool  participants,  pending 
completion  of  the  record.  PSNH  may  not  lend  to  the 
Money  Pool  participants  under  a  New  Hampshire 
Public  Utilities  Commission  ("NHPUC")  order 
authorizing  such  lending,  subject  to  the  elimination 
of  certain  write-offs  associated  with  restructuring 
mandated  by  the  NHPUC.  WMECO  and  PSNH  may 
borrow  from  the  Money  Pool. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43628;  File  No.  SR-DTC- 
00-8] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  the 
Tax  Certificate  as  to  Beneficial 
Ownership 

November  28,  2000. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
Jime  1,  2000,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
En  below,  which  Items  have  been 
prepared  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  eliminates 
the  requirement  for  DTC's  participants 
to  submit  a  "Tax  Certificate  as  to 
Beneficial  Ownership"  form.^ 

//.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  stmunaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  chemge  eliminates 
the  requirement  that  DTC  participants 
file  a  "Tax  Certificate  as  to  Beneficial 
Ownership"  form  ("Tax  Certificate").* 


M5U.S.C.  78s(b)(l). 

'  A  copy  of  the  Tax  Certificate  is  set  forth  in 
Exhibit  2  of  DTC"s  proposed  rule  change,  which  is 
available  through  the  Commission's  Public 
Reference  Room  or  through  DTC. 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

*  It  has  been  DTC's  practice  to  require  applicants 
to  submit  the  Tax  Certificate  prior  to  becoming  DTC 
participants  in  order  to  continue  as  a  participant. 


The  Tax  Certificate  requires  participants 
to  certify  that  each  beneficial  owner  of 
a  "foreign  seciu-ity"  ^  credited  to  the 
participant's  DTC  accoimt  will  be 
entitled  to  the  same  reduction  in  rate  or 
exemption  from  any  applicable 
withholding  tax  as  would  apply  if  the 
owner  of  such  foreign  security  were  an 
individual  citizen  of  the  United  States 
who  (1)  was  a  resident  in  the  United 
States  and  (2)  who  had  no  connection 
with  the  jurisdiction  imposing  the  tax 
that  would  affect  the  rate  at  which  the 
tax  is  to  be  withheld  or  an  exemption 
from  the  tax.  By  submitting  the  Tax 
Certificate,  participants  also  represent 
that  they  will  withdraw  from  custody 
outside  of  DTC  any  foreign  security 
which  becomes  beneficially  owned  by  a 
person  not  entitled  to  such  tax 
treatment. 

DTC  began  requiring  the  Tax 
Certificate  in  1976,  in  conjimction  with 
DTC's  program  to  make  foreign 
securities  eligible  for  a  full  range  of  DTC 
services,  in  order  to  stop  its  participants 
from  depositing  at  DTC  physical 
certificates  evidencing  foreign  issues 
beneficially  owned  by  customers 
(primarily  foreign  persons)  not  entitled 
to  a  treaty  rate  or  to  an  exemption. 
Based  on  the  Tax  Certificate,  issuers 
could  make  payment  of  dividends  and 
other  distributions  on  foreign  securities 
at  single  rate  vdthout  regard  to  the 
varying  withholding  tax  rates  that  might 
otherwise  apply. 

DTC  believes  that  developments  in 
industry  practices  and  DTC  initiatives 
over  the  last  twenty  years  make 
continued  reliance  upon  the  Tax 
Certificate  inappropriate  and 
unnecessary.  Reliance  on  the  Tax 
Certificate  is  no  longer  necessary 
because  DTC  has  developed  the 
TaxRelief  service  over  DTC's  Elective 
Dividend  Service  ("EDS").  Using  this 
service,  DTC  can  solicit  certifications 
from  participants  regarding  the 
characteristics  of  beneficial  owners  of 
foreign  securities  held  in  the 
participant's  accoimt  at  DTC.  The 
certification  can  reflect  various 
categories  of  the  tax  attributes  of  the 
beneficial  owners,  as  relevant  under  the 
tax  laws  of  the  foreign  jurisdictions  and 
any  relevant  tax  treaties,  and  in 
accordance  with  the  extent  of  the 
participant's  knowledge  of  the 


beneficial  owners'  characteristics.^  In 
contrast,  imder  the  Tax  Certificate,  the 
participant  was  required  to  certify  that 
every  underlying  beneficial  owner  was 
subject  to  the  same  withholding  tax  rate 
as  would  be  a  U.S.  individual  and  to 
withdraw  any  foreign  securities  held  by 
beneficial  owners  that  were  subject  to 
different  withholding  rates  (as  for 
example  might  be  the  case  for  charitable 
organizations,  pensions,  and  residents 
of  certain  other  countries  holding 
securities  directly  or  indirectly  in  the 
participant's  DTC  accoimt). 

In  addition,  DTC  now  admits  foreign 
participants,  which  may  be  expected  to 
hold  securities  on  behalf  of  beneficial 
owners  not  meeting  the  criteria  set  forth 
in  the  text  of  the  Tax  Certificate.^  With 
regard  to  U.S.  participants,  most  of 
which  executed  the  Tax  Certificates  in 
the  1970s,  it  is  doubtful  that  they  have 
systems  in  place  to  prevent  the 
prohibited  deposits  or  to  insure 
withdrawal  after  book-entry  delivery  for 
a  prohibited  beneficial  owner.  Also, 
book-entry  only  securities  are  now 
eligible  for  processing  at  DTC.  In  such 
cases,  a  participant  may  be  unable  to 
comply  with  the  requirement  that  it 
withdraw  a  security  in  the  event  it 
becomes  held  by  a  beneficial  owner  not 
meeting  the  criteria. 

Under  current  investment  practices, 
beneficial  owners  of  securities  may  now 
hold  securities  through  several  layers  of 
custodians  that  cross  country  lines  and 
even  through  foreign  central  securities 
depositories  that  have  accounts  at  DTC. 
Given  these  practices,  DTC  believes  that 
continued  reliance  on  the  Tax 
Certificate,  in  which  every  participant 
certifies  that  all  beneficial  owners  have 
the  same  withholding  tax  status  as  U.S. 
individual  residents,  is  no  longer 
realistic. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  * 
and  the  rules  and  regulations 
thereunder  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
while  ensuring  the  safeguarding  of 
funds  and  securities  in  DTC's 
possession  or  control. 


Under  the  proposed  rule  change,  applicants  will  no 
longer  be  required  to  submit  the  certificate,  and  all 
such  certificates  previously  submitted  will  be  null 
and  void. 

*The  Tax  Certificate  defines  a  "foreign  security" 
as  "any  security  any  income  from  which  would  be 
subject  to  withholding  tax  imposed  by  any  country 
other  than  the  United  States." 


•  For  a  more  complete  discussion  of  DTC's  EDS 
service  (now  called  TaxRelief).  refer  to  Securities 
Exchange  Act  Release  Nos.  29814  (October  11, 
1991),  56  FR  52563  (October  21.  1991)  and  32171 
(April  19,  1993),  58  FR  22003  (April  26,  1993). 

'  See  Securities  Exchange  Act  Release  Nos.  38600 
(May  9,  1997),  62  FR  27086  (May  16.  1997);  40064 
(June  3, 1998),  63  FR  31818  (June  10,  1998);  and 
41466  (May  28,  1999).  64  FR  30077  (June  4,  1999). 

'>15U.S.C78q-l. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  proposed  eliminating  the  Tax 
Certificate  at  meetings  of  the  DTC 
Foreign  Tax  Legal  Working  Group,  most 
recently  at  a  meeting  held  on  September 
29,  1999,  and  requested  comments  from 
the  participant  representatives  that 
comprise  the  group.  No  written 
comments  were  received  and  the 
members  of  the  Foreign  Tax  Legal 
Working  Group  concurred  with  the 
proposal. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act^  and  Rule 
19b-4(f)(4)  ^°  promulgated  thereunder 
because  the  proposed  rule  change 
effects  a  change  in  an  existing  DTC 
service  that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
DTC's  custody  or  control  or  for  which 
DTC  is  responsible  and  does  not 
significantly  affect  DTC's  respective 
rights  and  obligations  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  DTC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-DTC-00-«  and  should  be  submitted 
by  December  26,  2000. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-30877  Filed  12-4-00;  8:45  am) 
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Depository  Trust  Company;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rute  Ctiange  Relating  to 
DTAX  Fees  in  Connection  Witti 
Providing  internet 

November  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >,  notice  is  hereby  given  that  on. 
November  2.  2000,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
DTC  to  modify  its  current  fees  for  its 
domestic  tax  reporting  service 
("DTAX")  in  connection  with  providing 
Internet  access  to  the  DTAX  information 
database. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 


«15  U.S.C.  78s(b)(3)(A)(iii), 
>o  17  CFR  240.19b-4(f)(4). 


"  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  current  fees  for 
DTAX  ^  in  connection  with  providing 
Internet  access  to  the  DTAX  information 
database. 

DTAX  is  a  data  service  containing  tax 
information  on  distributions  received 
with  respect  to  domestic  seciu-ities.  It  is 
available  through  DTC's  PTS  and  CCF 
facilities  and  effective  on  or  about 
December  1,  2000,  will  also  be 
accessible  over  the  Internet  through 
DTC's  website. 

Annual  subscription  fees  for  DTAX 
accessed  over  the  Internet  will  be  as 
follows: 

$4,999    Unlimited  interactive 
inquiries  and  master  file  download  of 
all  available  CUSIPs. 

$999    Unlimited  interactive 
inquiries. 

Initially,  DTAX  will  be  available  only 
to  participants  although  usage  may  be 
expanded  to  include  non-participant 
customers  at  a  later  date.* 

The  proposed  rule  change  is 
consistent  with  the  requirements 
Section  17 A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
DTC  because  fees  will  be  equitably 
allocated  among  users  of  DTC  services. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  from  DTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change. 


2  The  Commission  has  modified  the  text  of  the 
summaries  preprared  by  DTC. 

'  For  a  description  of  DTAX,  refer  to  Securities 
Exchange  Act  Release  No.  41 105  (February  25, 
1999),  64  FR  10S23  (March  4.  1999)  [File  No.  DTG- 
99-02]. 

*  Before  expanding  access  to  non-participants, 
DTC  will  file  a  proposed  rule  change  under  Section 
19(b)  of  the  Act. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and  Rule  19b- 
4(f)(2)  thereunder,  because  the  proposed 
rule  change  is  changing  a  due,  fee  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-00-15  and 
should  be  submitted  by  December  26, 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-30878  Filed  12-04-00;  8:45  am] 
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November  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
October  31,  2000,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  DTC  to  institute  a  U.S. 
withholding  tax  service  available  to 
foreign  participants  beginning  January 

I.  2001,  in  which  DTC  will  act  as 
withholding  agent  to  deduct  and 
withhold  U.S.  tax  on  U.S.-source 
income  paid  to  foreign  participants. 

II.  Self-Regulatory  Organization's 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning  ' 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  institute  a  U.S.  withholding 
tax  service  available  to  foreign 
participants  beginning  January  1,  2001, 
in  which  DTC  will  act  as  withholding 


agent  to  deduct  and  withhold  U.S.  tax 
on  U.S.-source  income  paid  to  foreign 
participants. 

The  U.S.  Internal  Revenue  Code 
("Code")  generally  requires  U.S.  payors 
such  as  DTC  to  deduct  and  withhold 
thirty  percent  from  most  payments  of    . 
U.S.-source  income  paid  to  a  foreign 
payee  unless  lower  U.S.  withholding  tax 
rates  or  exemptions  apply  under 
provisions  of  the  Code,  the  regulations, 
or  applicable  tax  treaties.^  In  the  past, 
DTC  has  complied  with  its  withholding 
obligations  with  respect  to  securities 
dividends  and  other  payments  made  by 
a  U.S.  entity  to  foreign  participants  by 
generally  requiring  eacb  foreign 
participant  to  appoint  a  U.S.  bank  or 
broker/dealer  to  act  as  its  withholding 
agent  or  to  otherwise  obtain  an 
exemption  from  the  IRS  thereby 
relieving  DTC  of  the  withholding 
responsibility.  DTC  currently  has  seven 
foreign  participants.^ 

Foreign  central  securities  in  obtaining 
U.S.  tax  withholding  services  from  U.S. 
financial  institutions  and  have 
requested  that  DTC  undertake  the  U.S. 
tax  withholding  responsibihty. 

In  its  role  as  U.S.  tax  withholding 
agent  under  the  proposed  rule  change, 
DTC  will  accept  relevant  instructions 
from  the  foreign  participant  to 
determine  the  withholding  tax  rates;  pay 
dividends,  interest,  and  other  securities 
distributions  to  the  participant  net  of 
appropriate  taxes,  if  any,  based  on  the 
applicable  withholding  rates;  remit  the 
taxes  to  the  IRS;  and  report  the 
payments  on  Form  1042-S.  Initially, 
DTC  will  use  its  Elective  Dividend 
Service  to  solicit  and  receive  the 
instructions  from  foreign  participants, 
similar  to  the  procedures  ciurently  in 
place  with  respect  to  instructions 
received  from  U.S.  participants  that  use 
DTC's  TaxRelief  service  to  obtain  relief 
from  foreign  taxes  imposed  on  U.S. 
holders  of  foreign  securities.^ 

DTC  proposes  to  charge  the  following 
fees  for  the  U.S.  tax  withholding  service: 


•  15  U.S.C.  78s(b')(l). 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


3  See  Sections  1441.  1442  and  1443  of  the  Internal 
Revenue  Code  and  the  regulations  promulgated 
thereunder. 

*  The  seven  foreign  [larticipants  referenced  herein 
are  The  Canadian  Depository  for  Securities;  Cavali 
ICLC  S.A.;  Clearstream  Banking  AG;  Crest 
International  Nominees  Limited;  Donaldson  Luflkin 
8c  lenrette  International;  Hong  Kong  Securities 
Clearing  Limited;  and  Transatlantic  Securities 
Company. 

*  Securities  Exchange  Act  Release  Nos.  34-42192 
(December  1.  1999),  64  FR  69054  (File  No.  SR- 
DTC-99-23]  (describing  DTC's  TaxRelief  service) 
and  32171  (April  19,  1993),  58  FR  22003  [File  No. 
SR-DTC-92-171  (approving  the  extension  of  DTC's 
EDS  service  to  include  all  foreign  securities). 


Monthly  Fee  

$150 

Monttity  service 
charge  as- 
sessed on 
each  account 
using  the  serv- 
ice. 

Transaction  Fee 

$1.50 

The  fee  for  each 
tax  adjustment 
instruction  to 
withhold  taxes 
at  a  specific 
rate  pool. 

Foreign  participants  that  elect  not  to 
use  DTC's  U.S.  tax  withholding  service 
may  continue  the  current  practice  of 
appointing  a  third  party  U.S.  bank  or 
broker-dealer  to  receive  gross  payments 
on  their  behalf  and  act  as  U.S-  tax 
withholding  agent  for  such  payments,  or 
otherwise  obtain  an  exemption  from  the 
IRS  that  relieves  DTC  of  the  withholding 
obligation. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  1 7  A  of  the  Act  ^  and  the  rules 
and  regidations  thereunder  applicable  to 
DTC  because  it  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
seciu-ities  transactions  by  facilitating 
international  investment  in  U.S. 
securities.  The  proposed  rule  change 
will  be  implemented  consistently  with 
the  safeguarding  of  securities  and  fimds 
in  DTC's  custody  or  control  or  for  which 
it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biu-den  on  competition  not  necessary  or 
appropriate  in  fiutherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  solicited  nor  received 
written  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  ^  of  the  Act  and  Rule 
19b-4(f)(4)  promulgated  thereunder 
because  the  proposal  effects  a  change  in 
an  existing  service  of  a  registered 
clearing  agency  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
fimds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible,  and  does  not  significantly 


affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  simunarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-00-14  and 
should  be  submitted  by  December  26, 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-30883  Filed  12-4-00;  8:45  am) 

BtLUNG  COOC  W10-01-M 


8  15  U.S.C.  78q-l. 

'  15  U.S.C.  78s(b)(3)(A)(i). 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-43629;  File  No.  SR-EMCC- 
00-06] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Issuing 
Reports  Concerning  Warrants  Wttti  a 
Money  Distribution 

November  28.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),^  notice  is  hereby  given  that  on 
August  22.  2000,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  EMCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
clarify  EMCC's  procedures  for  issuing 
reports  concerning  warrants  with  a 
money  distribution. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
siunmaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  Rule  7,  Section  16, 
paragraph  (b)  of  EMCC's  Rules  provides 
that  where  an  issuer  of  a  warrant  has 
declared  a  money  distribution  on  such 
warrant,  EMCC  will  issue  a  "Record 
Date  Report"  ("Report")  to  each  EMCC 
member  with  an  outstanding  fail  deliver 
or  fail  receive  obligation  with  respect  to 
that  warrant.  The  Report  indicates  the 


member's  record  date  delivery  or 
receive  obligations  with  respect  to  the 
distribution.  The  Rules  specify  that  the 
Report  is  to  be  issued  on  the  record 
date. 

However,  EMCC  believes  that  there  is 
no  operational  reason  for  the  Report  to 
be  produced  on  the  record  date.  The 
proposed  rule  change  would  allow 
EMCC  to  provide  this  information  to  its 
members  through  one  or  more  reports 
that  will  be  issued  after  a  record  date  is 
declared. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  it  would  provide 
EMCC  with  the  capability  to  issue 
informative  reports  to  members  with 
affected  positions  and  therefore  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  emerging 
market  securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received  by  EMCC.  EMCC 
will  notify  the  Commission  of  any 
written  comments  received  by  EMCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  ^  and  Rule 
19b-4(f)(4)  4  thereunder  because  the  rule 
change  effects  a  change  in  an  existing 
service  of  EMCC  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  the  EMCC's  custody  or  control 
or  for  which  it  is  responsible  and  does 
not  significantly  affect  EMCC's 
respective  rights  or  obligations  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  proposed  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 


in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  proposal  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  proposal  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  ft-om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  EMCC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-EMCC-00-06  and  should  be 
submitted  by  December  26,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-^ 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
[FR  Doc.  00-30876  Filed  12^t-00;  8:45  am] 

BILUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43636;  File  No.  SR-GSCC- 
00-14] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Changes  to 
GSCC's  Fee  Structure  With  Respect  to 
GCF  Repo  Service 

November  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  hereby  given  that  on 
November  14,  2000,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  field  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  HI  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Conunission  is  publishing  this 
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notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

After  offering  the  GCF  Repo  Service 
free  of  charge  for  two  years,  GSCC  is 
proposing  to  amend  its  fee  structure  to 
begin  charging  for  the  GCF  Repo 
Service. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  introduced  its  GCF  Repo 
Service  in  November  1998.3  The  GCF 
Repo  Service  allows  GSCC's  non-inter- 
dealer  broker  netting  members 
("dealers")  to  trade  general  collateral 
repurchase  transactions  involving  U.S. 
Government  securities  throughout  the 
day  without  requiring  trade  for  trade 
settlement  on  a  delivery  versus  payment 
basis.  Although  the  Commission  has 
authorized  GSCC  to  charge  participants 
for  GCF  Repo  transactions,"  GSCC  has 
offered  the  GCF  Repo  Service  without 
emy  charge  for  two  years  while  it 
tailored  the  service  to  meet  the  needs  of 
participants.  Now  that  the  service  has 
succeeded  in  becoming  an  accepted 
means  of  processing  general  collateral 
repurchase  transactions.  GSCC  has 
decided  to  begin  charging  participants 
for  the  service  and  is  proposing  to 
amend  its  fee  structure  for  GCF  Repo 


•  15  U.S.C.  78s(b)(l) 

*  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 


M5  U.S.C.  78s(b)(3)(A)(iii). 
*17CFR240.19b-^(f)(4). 


» 17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

'  Securities  Exchange  Act  Release  Nos.  40623 
(October  30.  1998),  63  FR  59831  |File  No.  SR- 
GSCC-98-021  (order  approving  GSCC  to  implement 
the  GCF  Repo  Service  on  an  intrat>ank  basis)  and 
41303  (April  16,  1999),  64  FR  20346  (File  No.  SR- 
GSCC-99-01)  (order  approving  GSCC  to  implement 
the  second,  interbank  phase  of  the  GSF  Repo 
Service  that  has  enabled  participating  dealers  to 
engage  in  GCF  Repo  trading  with  participating 
dealers  that  use  a  different  clearing  baak). 

••Securities  Exchange  Act  Release  No.  40623. 


transactions.  The  new  charges  will  be 
effective  as  of  December  1,  2000. 

The  current  fee  schedule  for  GCF 
Repo  Transactions  includes  (i)  flat  fees 
based  on  the  number  of  legs  of  the  repo 
transaction  and  the  number  of  $50 
million  increments  that  make  up  the 
trade  and  (ii)  basis  point  charges 
applied  to  the  dollar  amoimt  of  each 
GCF  Repo  Transaction. 5  The  revised  fee 
schedule  drops  the  flat  fees,  retains  the 
basis  point  charges,  and  adds  a 
recording  fee  that  is  also  applied  to  the 
dollar  amount  if  each  GCF 
Transactions. **  Basis  point  charges  will 
be  apphed  to  both  overnight  and  term 
GCF  Repo  Transactions. 

GSCC  has  determined  to  assess  all 
fees  for  the  GCF  Repo  Service  based  on 
the  total  value  of  a  trade  instead  of 
including  flat  fees  in  the  computation. 
This  type  of  fee  arrangement  better 
reflects  the  risk  of  GSCC,  which  risk 
increases  with  the  dollar  amount  of 
transactions  that  GSCC  guarantees. 
Assessing  fees  in  this  manner  works 
particularly  well  with  GCF  Repo 
transactions,  which  are  settled  in  their 
full  dollar  amount  by  internal  entries  on 
the  books  of  the  clearing  banks  and  not 
in  $50  million  increments  as  is  required 
over  the  securities  FedWire  system. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7 A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  GSCC,  because 
it  involves  changes  to  GSCC's  fee 
structure  that  fairly  reflect  the  costs 
incurred  by  GSCC  in  providing  services 
to  its  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact,  or  impose  any  burden,  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 


*  As  stated  above,  despite  the  existence  of  a  fee 
•schedule  for  GCF  Repo  transactions,  GSCC  has 
never  charged  for  such  transactions. 

8  The  Revised  Fee  Structure,  attached  as  Exhibit 
A  to  the  GSCC  filing,  is  available  for  inspection  and 
copying  in  the  Commission's  Public  Reference 
Section  and  at  the  principal  office  of  GSCC. 

'15  U.S.C.  78q-l. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  8  of  the  Act  and  Rule  19b- 
4(f)(2)  9  promulgated  thereunder 
because  the  proposal  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  GSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  «uch 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-00-14  and 
should  be  submitted  by  Decwnber  26, 
2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-30880  Filed  12-4-00:  8:45  am] 
BtLUNG  CODE  8010-01-M 


»15  U.S.C.  78s(b)(3){A)(ii). 
« 17  CFR  240.19b-4(0(2). 
'0  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43635;  File  No.  SR-NASD- 

00-68] 

Self-Regulatory  Organizations;  Ttie 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  the  Transfer 
Customer  Account(s) 

November  29,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  notice  is  hereby  given  that,  on 
November  20,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  through  its  wholly-owned 
subsidiary,  NASD  Regulation,  Inc. 
("NASD  Regulation")  filed  with  the 
Secujrities  and  Exchange  Commission 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  propose  rule 
change  from  interested  parties. 

I.  Setf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  the  NASD  to  amend  Rule  11879(e) 
of  the  Uniform  Practice  Code  to  require 
that  following  the  validation  of  a 
transfer  instruction,  the  carrjdng 
member  must  complete  the  transfer  of 
customer  account(s)  to  the  receiving 
member  within  three  business  days 
instead  of  ioui  business  days. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v^rith  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Rule  11870(e)  regulates  the  transfer  of 
customer  accounts  from  one  member 


organization  to  another.  Such  transfers 
are  generally  effected  through  the 
Automated  Customer  Account  Transfer 
("ACAT")  Service,  which  is  a  system 
administered  by  the  National  Securities 
Clearing  Corporation  ("NSCC").  Since 
the  inception  of  the  ACAT  Service  in 
1985,  numerous  enhancements  to  the 
system  have  allowed  for  faster  and  more 
efficient  transfers  of  customer  accounts. 
The  NSCC  enhanced  the  ACAT  Service 
in  1999  to  require  carrying  members  to 
complete  the  transfer  of  accounts  to  the 
receiving  member  within  three  business 
days  following  the  validation  of  a 
transfer  instruction.  The  NYSE  has 
already  amended  its  Rule  412  to  reduce 
the  total  post-validation  transfer  period 
fi-om  foiu  days  to  three  days.  ^  The 
NASD  cmrently  expects  its  members  to 
comply  with  the  three-day  requirement 
notwithstanding  that  Rule  11870(e)  to 
conform  to  the  NYSE  Rule  412(b)(3) 
requirement  that  post-validation  transfer 
occiu'  within  three  business  days.  This 
will  make  Rule  11870(e)  consistent  with 
the  current  NSCC  and  NYSE  three-day 
requirement,  which  is  the  industry 
standard. 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,  which  requires,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  proposed  rule 
change  is  designed  to  accomplish  these 
ends  by  reducing  the  time  frame 
allowed  for  the  transfer  of  customer 
accounts  from  one  member  organization 
to  another  and  to  make  NASD 
requirements  conform  to  NYSE  Rule 
412(b)(3)  and  current  NSCC 
requirements. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


'15U.S.C.  78s(b)(t)- 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  the  NASD. 


m.  Date  of  EfifectiTeness  of  the 
Proposed  Rule  change  and  Timing  for    . 
Conunission  Action 

The  proposed  rule  change  has  been 
filed  by  NASD  as  a  "non-controversial" 
rule  change  under  Rule  19b— 4(f)(6) 
under  the  Act.*  In  accordance  with  Rule 
19b-4(f)(6)(iii),  prior  to  the  filing  date, 
NASD  Regulation  submitted  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change.  In  that  notice  of  its  intent, 
NASD  Regulation  requested  that  the 
Commission  waive  the  requirement  that 
the  rule  change,  by  its  terms,  not 
become  operative  for  30  days  after  the 
date  of  the  filing,  as  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Commission  has  decided 
to  waive  that  requirement.  Accordingly, 
the  proposed  rule  change  will  become 
effective  upon  filing  pm-suant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder.  At  any  time  within 
60  days  of  this  filing,  the  Commission 
may  siunmarily  abrogate  this  proposal  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  piuposes  of  the  act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changais  consistent  with  the  Act. 
Persons  making  vsrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordemce  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  shoidd  refer  to  File  No. 
SR-NASD-00-68  and  should  be 
submitted  by  December  21,  2000. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  00-30879  Filed  12-4-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43630;  File  No.  SR-OCC- 
00-05] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Stockholder  Approval  of  Certain  By- 
Law  Amendments 

November  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that,  on 
June  20,  2000,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Article  XI,  Section  1  to  provide 
more  explicit  authorization  for  a 
procedure  to  obtain  stockholder 
approval  of  certain  By-Law 
amendments. 2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.* 


'  Securities  Exchange  Act  Release  No.  40712 
(Nov.  25,  1998),  63  FR  67163  (December  4,  1998). 


*  17  CFR  240.19b-4(f)(6). 


•  15  U.S.C.  78s(b)(l). 

'  A  copy  of  the  text  of  OCC's  proposed  rule 
change  and  the  attached  exhibit  are  available  at  the 
Commission's  Public  Reference  Section  or  through 
OCC. 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  explicit  a  long- 
standing interpretation  of  OCC's  By- 
Laws,  Article  XI,  Section  1,  which 
provides  that  certain  enumerated 
provisions  of  the  By-Laws  "may  not  be 
amended  by  action  of  the  Board  of 
Directors  without  the  approval  of  the 
holders  of  edl  of  the  outstanding 
Common  Stock  of  the  Corporation." 
Each  of  OCC's  stockholders  is  a 
participant  exchange  of  OCC,  and  each 
is  entitled  to  elect  one  "exchange 
director"  to  OCC's  board  of  directors.  It 
has  been  the  practice  of  OCC  and  the 
exchanges  to  consider  the  affirmative 
vote  of  each  exchange  director  to  be  the 
required  approval  of  the  stockholder 
that  elected  that  exchange  director.  (3CC 
is  proposing  to  amend  Article  XI, 
Section  1  to  provide  more  explicit 
authorization  for  this  procedure.  The 
proposed  rule  change  was  approved  by 
the  holders  of  all  outstanding  common 
stock  of  OCC  by  imanimous  written 
consent  on  May  23,  2000,  and  by  CXlC's 
board  of  directors  at  a  meeting  held  on 
May  23,  2000. 

In  order  to  eliminate  any  potential 
conflict  between  an  exchange  director's 
fiduciary  duty  as  a  director  of  OCC  and 
his  or  her  duty  to  the  stockholder  that 
elected  the  director,  the  rule  change  also 
allows  an  exchange  director  to  choose 
not  to  have  his  or  her  vote  in  favor  of 
a  By-Laws  amendment  considered  to  be 
the  approval  of  such  stockholder.  In  the 
event  that  any  exchange  director 
exercises  this  right,  the  rule  change 
provides  that  the  By-Laws  amendment 
in  question  will  require  the  written 
approval  of  the  stockholder  represented 
by  that  exchange  director.  Such 
approval  could  then  be  given  or 
withheld  by  the  stockholder  without  the 
vote  of  the  exchange  director. 

The  proposed  rule  change  is 
consistent  with  Delaware  corporate  law. 
Absent  the  current  provision  in  Article 
XI,  Section  1  of  the  By-Laws,  no 
stockholder  action  would  be  required  in 
order  to  amend  any  part  of  the  By-Laws 
of  OCC.  Where  the  requirement  of 
stockholder  "approval"  is  imposed  by 
the  By-Laws,  the  By-Laws  may  specify 
the  mechanism  by  which  that  approval 
is  to  be  obtained. 

The  proposed  rule  change  is  also 
consistent  with  the  piuposes  and 
requirements  of  Section  17A  of  the  Acf» 
and  the  rules  and  regulations 
thereimder  applicable  to  OCC  because  it 


assures  the  fair  representation  of  OCC 
stockholders  in  the  administration  of 
OCC's  affairs  and  does  not  impose  any 
burden  on  competition. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  5  of  the  Act  and  Rule 
19b-4(f)(3)  6  promulgated  thereunder 
because  the  proposal  is  solely 
concerned  with  the  administration  of 
OCC  and  does  not  affect  the  protection 
of  investors  or  the  public  interest  and 
does  not  impose  any  burden  on 
competition.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Ck)pies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C. 


«15  U.S.C.  78<j-l. 


M5U.S.C.  78s(b)(3)(A)(iii). 
»17CFR240.19b-4(f)(3). 
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552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-00-05  and 
should  be  submitted  by  December  26, 
2000. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-30882  Filed  12-4-00;  8:45  ami 

BILUNG  CODE  M10-01-W 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43632;  File  No.  SR-CXiC- 

00-08] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Instructions  to  Pledge  and  Release 
Pledges 

November  28,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on, 
September  8,  2000,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Conunission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  OCC  to  give  effect  on  an  intraday 
basis  to  instructions  to  pledge  long 
options  positions  and  instructions  to 
release  pledges. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ^e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  accelerate  the  time  when 
OCC  gives  effect  to  instructions  to 
pledge  or  release  long  options  for 
purposes  of  determining  margin 
requirements.  Currently,  such 
instructions  are  acted  on  during  the 
nightly  processing  cycle  for  effect  the 
next  business  day.  As  a  result,  positions 
that  have  been  released  fi-om  pledge  and 
could  be  used  to  reduce  a  clearing 
member's  margin  requirement  are 
"idled"  during  a  business  day.  OCC 
proposes  to  act  on  pledge  and  release 
instructions  on  an  intraday  basis 
thereby  affording  clearing  members 
more  efficient  use  of  their  assets  and 
potentially  greater  flexibility  in  their 
financing  decisions.  No  effect  would  be 
given  to  a  requested  pledge  to  the  extent 
that  the  pledge  would  cause  the  account 
not  to  be  adequately  margined. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
OCC  because  it  increases  the  ability  of 
clearing  members  to  manage  their 
financing  arremgements  while 
maintaining  OCC's  overall  protection 
against  default. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Exchange  Act  and  Rule  19b-4(f)(6) 
promulgated  thereunder  because  the 
propos^  does  not  significantly  affect  the 


protection  of  investors  or  the  public 
interest  and  does  not  impose  any 
significant  burden  on  competition.  In 
accordance  with  Rule  19b--4(f)(6)(iii), 
prior  to  the  filing  date,  OCC  submitted 
written  notice  of  its  intent  to  file  the 
proposed  rule  change  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change.  In  that  notice  of  its  intent, 
OCC  requested  that  the  Commission 
waive  the  requirement  that  the  rule 
change,  by  its  terms,  not  become 
operative  for  30  days  after  the  date  of 
the  filing,  as  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Commission  has  decided 
to  waive  that  requirement.  Accordingly, 
the  proposed  rule  change  will  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  thereimder.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wfritten  data,  views,  and 
argiiments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-00-08  and 
should  be  submitted  by  December  26, 
2000. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-30884  Filed  12-4-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43625;  File  No.  SR-Phlx- 
00-72] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Rules  501,  505,  and  506 
Regarding  Allocation  and  Specialist 
Appointment,  as  well  as  Rule  748, 
Supervision,  to  Reflect  Current 
Circumstances  on  the  Equity,  Foreign 
Currency  Option  and  Option  Trading 
Floors 

November  27,  2000. 

On  July  25,  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Sec\irities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
amend  Rules  501,  505,  and  506 
regarding  Allocation  and  Specialist 
Appointment,  as  well  as  Rule  748, 
Supervision,  to  reflect  current 
circumstances  on  the  equity,  foreign 
currency  option  and  option  trading 
floors.  The  proposed  rule  change  was 
noticed  in  the  Federal  Register.  ^  No 
comments  were  submitted  on  the 
proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

I.  Description  of  the  Proposal 

The  Phlx  proposes  to  amend  Rules 
501,  505,  506,  and  748  to  require  certain 
information  be  provided  to  the 
Allocation,  Evaluation  and  Securities 
Committee  ("AES  Committee")  for 
approval  and  to  require  certain 
minimum  staffing  levels  for  specialist 
units.  Specifically,  the  Exchange 
proposes  to  amend  Rule  501(b)(4)  to 
require  that  option  and  foreign  currency 
option  specialist  units  provide  detailed 
information  on  their  application  to 
become  a  specialist  imit  regarding  their 


'17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 


>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240. 19b-^. 

'  Securities  Exchange  Act  Release  No.  43407  (Oct. 
3,  2000),  65  FR  60711  (Oct.  12,  2000)  (SR-PHLX- 
00-72). 


back-up  arrangements  with  regard  to 
financial  and  staffing  support. 

The  proposal  would  add  Rule  501(c) 
to  require  that  the  AES  Committee 
approve  an  individual  before  he  may  act 
as  a  specialist  on  behalf  of  a  specialist 
unit.  In  addition,  proposed  Rule  501(c) 
would  require  that  applications  for 
individuals  to  act  as  specialist  include 
any  other  special  information  that  the 
AES  Committee  may  require  for 
approval.  Proposed  Rule  501(c)  would 
also  require  that  the  AES  Committee  or 
its  designee  approve  an  individual 
before  that  individual  may  move  from 
one  specialist  unit  to  another  specialist 
unit. 

The  proposal  would  re-designate  Rule 
501(c)  ad  Rule  501(d),  which  requires 
that  to  be  approved  and  retain  their 
specialist  privileges,  option  and  foreign 
currency  option  specialists  must 
maintain  the  clearing  arrangements  and 
capital  structure  stated  on  their 
application.  In  addition,  Rule  501(d) 
would  require  that  changes  regarding 
back-up  arrangements  must  be 
submitted  to  and  approved  by  the  AES 
Committee.  The  proposal  would  also 
amend  Rule  501(d)  to  require  option 
and  foreign  currency  option  specialists 
to  maintain  a  minimum  staffing  level  for 
each  quarter  turret  of  space  on  the 
trading  floor. 

The  proposal  would  add  Rule  501(e), 
which  is  similar  to  Rule  501(d),  and 
would  contain  the  same  staffing 
requirements  for  equity  specialists  as 
are  currently  contained  in  Rule 
501(c)(2). 

The  proposal  would  re-designate  Rule 
501(d)  as  Rule  501(f)  and  amend  the 
language  of  501(f)  to  state  that  once  an 
applicant  is  approved  by  the  AES 
Committee  as  a  specialist  unit,  any 
material  change  in  the  capital  or  staff  of 
the  imit  or  any  move  by  the  head  or 
assistant  specialist  must  be  reported  in 
writing  to  the  AES  Committee  within 
two  days  of  the  change. 

The  proposal  would  add  Rule  501 , 
Commentary  .02,  which  states  that  for 
purposes  of  Rule  748  on  Supervision, 
individuals  employed  or  associated 
with  the  back-up  specialist  will  be 
considered  engaging  in  a  business 
activity  of  the  specialist  unit  that  they 
are  assisting.  Rule  748(b)  would  also  be 
amended  to  refer  to  this  situation. 

The  proposal  would  amend  Rule  505 
to  require  registrant  specialist  units  to 
report  material  changes  on  the 
respective  equity,  option  and  foreign 
currency  option  registration  forms  to  the 
AES  Committee. 

The  proposal  would  amend  Rule  506 
to  codify  expressly  that  the  AES 
Committee  may  require  applicant 
specialist  units  to  provide  other 


information,  including  system  order 
acceptance  and  execution  levels,  and 
guarantees  on  the  application  for  a 
particular  equity  or  option.  The 
proposal  also  would  require  that,  should 
a  specialist  be  allocated  that  equity  or 
option,  the  specialist  would  be 
immediately  required  to  notify  the 
Exchange  staff  and  submit  for  approval 
to  the  AES  Committee  or  its  designee  in 
writing  any  change  to  the  respective 
system  acceptance  and  execution  levels 
or  any  other  material  changes  on  that 
application. 

The  proposal  also  would  replace 
references  to  the  Department  of 
Securities  in  Rules  505  and  506  with 
references  to  the  Exchange  staff. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)(5)  of  the 
Act,*  which  require,  among  other 
things,  that  the  rules  of  the  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  respect  to  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 5  The  proposed 
amendments  will  provide  the  AES 
Committee  with  additional  information 
to  make  decisions  regarding  allocation, 
reallocation,  and  transfer  of  specialist 
books  as  well  as  the  approval  and 
retention  of  specialists  on  the  trading 
floor. 

The  Commission  believes  that 
proposed  amendment  to  Rule  501(b)(4) 
regarding  back-up  arrangements  for 
staffing  and  capital  will  help  to  ensure 
that  specialist  books  continue  to  trade 
on  the  floor  in  an  efficient  maimer  by 
requiring  the  specialist  imit  to  have 
sufficient  staff  to  handle  the  high 
volume  in  busy  markets  and  requiring 
the  back-up  to  step  in  to  act  as  a 
speciahst,  when  the  assigned  specialist 
is  imable  to  do  so. 

The  Commission  believes  that  the 
proposed  amendment  to  Rule  501(c) 
regarding  the  AES  Committee's 
supervision  of  the  individuals  applying 
to  be  specialists  on  the  floor  will  help 
to  ensure  that  applicants  have  sufficient 
qualifications  and  experience  to  perform 
the  duties  of  a  specialist  in  active 
markets. 


MS  U:S.C.  78fTb)(5). 

*  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 
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Presently,  the  Phlx's  Rules  do  not 
sufficiently  address  the  issue  of  staffing 
levels;  however,  the  Commission 
believes  that  proposed  amendment  to 
Rule  501(d)  will  help  to  ensure  that 
there  is  adequate  staffing  coverage  on 
the  trading  floors. 

The  Commission  believes  that 
proposed  amendment  to  Rule  506 
regarding  the  AES  Committee's 
authority  to  require  specialist  units  to 
state  their  system  order  acceptance  and 
execution  levels,  and  notify  the  AES 
Committee  of  any  changes  to  the 
respective  system  acceptance  and 
execution  levels,  will  help  the  Exchange 
to  accurately  and  effectively  assess 
whether  the  specialist  units  have  the 
ability  to  attract  order  flow  to  the 
Exchange. 

The  Commission  believes  that 
proposed  amendments  to  Rule  501 , 
Commentary  .02  and  Rule  748,  will  help 
ensure  adequate  supervision  of 
specialist  staff  by  considering  back-up 
staff  used  by  a  specialist  to  be 
employees  of  the  specialist  unit.  This 
will  help  to  hold  a  specialist  unit 
accountable  for  the  acts  of  staff  under 
their  direction,  albeit  such  staff  is  not 
directly  employed  by  that  specialist 
unit. 

Lastly,  the  Commission  believes  that 
proposed  amendments  to  Rule  501,  505, 
and  506  regarding  notification  will  help 
to  supply  the  Phlx  and  the  AES 
Committee  with  the  appropriate 
infonnation  to  make  determinations 
regarding  the  ability  of  a  specialist  to 
perform  in  a  particular  security  in 
accordance  with  the  AES  Committee's 
review  procedures. 

m.  Conclusion 

It  Is  Therefore  Ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-OD- 
72)  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  00-30881  Filed  12-4-00;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

AGENCY:  Social  Seciuity  Administration 
(SSA). 


•15U.S.C.  78s(b)(2). 
'17  CFR  200.30-3(a)(12). 


ACTION:  Notice  of  teleconferences  and 
meeting. 

DATES:  Teleconferences: 
December  12,  2000, 1:30-3:30  p.m. 
December  19,  2000,  1:30-3:30  p.m. 

Meeting: 
January  9,  2001,  8:30  a.m.-5  p.m. 
January  10,  2001,  8:30  a.m.-5  p.m. 

ADDRESSES: 

Teleconferences:  Social  Security 
Administration,  International  Trade 
Center,  500  E  St.  SW.,  8th  Floor,  Theatre 
Room,  Washington,  D.C.  20254. 

Meeting:  Holiday  Iim-Capitol,  550  C 
Street,  SW.,  Washington,  DC,  20024, 
(202)  479-4000,  (202)  479-4353  Fax. 
The  hotel  is  located  one  block  from  the 
L'Enfant  Metro  Station. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meetings:  These  meetings  are 
open  to  the  public.  The  public  is  invited 
to  participate  by  calling  into  the 
teleconferences  or  coming  to  the 
addresses  listed  above  for  the 
teleconferences  and  the  meeting.  The 
public  is  also  invited  to  submit 
comments  in  writing  at  any  time  on  or 
before  January  10,  2001. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Seciuity 
Administration  (SSA)  announces 
meetings  of  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act 
(TWWIIA)  Advisory  Panel  (the  Panel). 
Section  101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
Commissioner  of  SSA,  the  President, 
and  the  Congress  on  issues  related  to 
work  incentives  programs,  plaiming  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(f)(2)(A)  of  the  TWWIL\.  The  Panel 
is  also  to  advise  the  Conmiissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  teleconferences  and  meeting.  The 
Panel  will  use  the  teleconferences  to 
conduct  full  Panel  deliberations  on.the 
implementation  of  the  TWWIIA.  The 
Panel  will  not  be  taking  public 
testimony  at  the  teleconferences.  The 
Panel  will  use  the  meeting  time  to 
receive  public  testimony,  hear 
presentations  on  the  implementation  of 
TWWIL\,  conduct  hill  Panel 
deliberation,  receive  briefings  and 
conduct  business. 

Teleconference  Agenda:  The  Panel 
will  meet  by  teleconference 
commencing  Tuesday,  December  12, 
2000  at  1:30  p.m.  to  3:30  p.m.  The  Panel 
will  deliberate  on  the  implementation  of 


TWWIIA.  The  pubfic  is  invited  to 
participate  by  coming  in  to  the  address 
listed  above  or  calling  in  to  the 
scheduled  teleconference  to  listen^  No 
public  testimony  will  be  taken. 

Teleconference  Agenda:  The  Panel 
will  meet  by  teleconference 
commencing  Tuesday,  December  19, 
2000  at  1:30  p.m.  to  3:30  p.m.  The  Panel 
will  deliberate  on  the  implementation  of 
TWWIIA.  The  public  is  invited  to 
participate  by  coming  in  to  the  address 
listed  above  or  calling  in  to  the 
scheduled  teleconference  to  listen.  No 
public  testimony  will  be  taken. 

Meeting  Agenda:  The  Panel  will  meet 
in  person  commencing  Tuesday, 
January  9,  2001  at  8:30  a.m.  to  5:00  p.m. 
and  Wednesday,  January  10,  2001  at 
8:30  a.m.  to  5:00  p.m.  Seating  may  be 
limited  so  persons  interested  in 
attending  this  meeting  should  contact 
the  Panel  staff  by  e-mail  or  telephone. 
Public  testimony  will  be  heard  in 
person  on  Tuesday,  January  9,  2001  and 
Wednesday,  January  10,  2001  from  8:30 
a.m.  to  9:30  a.m.  Individuals  interested 
in  providing  testimony  in  person  should 
contact  the  Panel  staff  as  outlined  below 
to  schedule  time  slots.  Members  of  the 
public  must  schedule  a  timeslot  in  order 
to  comment. 

Each  presenter  will  be  called  on  by 
the  Chair  in  the  order  in  which  they  are 
scheduled  to  testify  and  is  limited  to  a 
maximum  five-minute  verbal 
presentation.  Full  vmtten  testimony  on 
TWWIIA  Implementation,  no  longer 
than  5  pages,  may  be  submitted  in 
person  or  by  mail,  fax  or  email  on  an  on- 
going basis  to  the  Panel  for 
consideration. 

In  the  event  that  the  public  comments 
do  not  take  up  the  scheduled  time 
period  for  each  day,  the  Panel  will  use 
that  time  to  deliberate  and  conduct 
other  Panel  business. 

Since  teleconference  ports  and  seating 
may  be  limited,  persons  interested  in 
attending  these  meetings  or  in  providing 
testimony  at  the  in-person  meeting 
should  contact  the  Panel  staff  by  E- 
mailing  Kristen  M.  Breland,  at 
'kristen.m.breland@ssa.gov'  or  calling 
(410) 966-7225. 

The  full  agendas  for  the  meetings 
follow  this  announcement.  The  agendas 
are  also  posted  on  the  Internet  at 
h  ttp://www.  ssa  .gov /work/Resources/ 
Toolkit/  or  can  be  received  in  advemce 
electronically  or  by  fax  upon  request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff.  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 


information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
107  Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore  MD,  21235 

•  Telephone  contact  with  Kristen 
Breland  at  (410)  966-7225 

•  Fax  at  (410)  965-9063 

•  E-mail  to  TWWIlAPanel@ssa.gov 
Dated:  November  30,  2000. 

Detmrah  M.  Morrison, 

Designated  Federal  Officer. 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel,  Teleconference  Meeting 
Agenda 

Tuesday.  December  12,  2000 

Social  Security  Administration,  8th  Floor 
Theatre  Room,  500  E  Street,  SW, 
Washington,  DC  20254 

1:30  p.m. 

Meeting  Convened  by  Designated  Federal 
Officer,  Deborah  M.  Morrison,  Sarah 
Wiggins  Mitchell,  Chair,  Presiding 

1:30-3:15  p.m. 

Deliberations  on  the  Implementation  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act 

3:15-3:30  p.m. 

Administrative  Issues 

3:30  p.m. 

Adjournment 

Tuesday,  December  19,  2000 

Social  Security  Administration,  8th  Floor 
Theatre  Room.  500  E  Street,  SW, 
Washington,  DC  20254 

1:30  p.m. 

Meeting  Convened  by  Deborah  M.  Morrison, 
Designated  Federal  Officer,  Sarah 
Wiggins  Mitchell,  Chair,  Presiding 

1:30-3:15  p.m. 

Deliberations  on  the  Implementation  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act 

3:15-3:30  p.m. 

Administrative  Issues 

3:30  p.m. 

Adjournment 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel,  Public  Meeting  Agenda 

January  9  and  10,  2001 

Holiday  Inn-Capitol.  550  C  Street,  SW. 

Washington,  DC,  20024,  (202)  479-4000, 
(202)  479-4353  Fax.  The  hotel  is  located 
one  block  from  the  L'Enfant  Metro 
Station. 

Day  1 — Tuesday,  January  9,  2001 

8:30  a.m. 

Meeting  Called  to  Order  by  Deborah  M. 
Morrison,  Designated  Federal  Officer, 
Welcome  and  Introductions — Sarah 
Mitchell,  Chair,  Presiding 
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8:30  to  9:30  a.m. 

Public  Testimony  Comment  Period  on 

TWWILA  Implementation 
9:30  to  10:30  a.m. 

Update  on  TWWIIA  Implementation  by 

Office  of  Employment  Support  Programs 

10:30  to  10:45  a.m. 

Break 

10:45  to  11:45  a.m. 

Panel  Deliberations  on  TWWIIA 
Implementation 

11:45  a.m.  to  1:15  p.m. 

Lunch  (On  Your  Own) 

1:15  p.m. 

Meeting  Reconvenes,  Sarah  Mitchell,  Chair, 
Presiding 

1:15  to  3:00  p.m. 

Panel  Deliberations  on  TWWIIA 
Implementation 

3:00  to  3:30  p.m. 

Break 

3:00  to  5.00  p.m. 

Panel  Deliberations  on  TWWIIA 
Implementation 

5:00  p.m. 
Adjournment 

Please  note:  If  time  allotted  for  public 
comment  exceeds  the  time  required,  the 
Panel  will  use  the  time  to  deliberate  on 
TWWIIA  implementation. 

Day  2 — Wednesday,  January  10,  2001 
8:30  to  9:30  a.m. 

Public  Testimony  Comment  Period  on 
TWWIIA  Implementation 

9:30  to  11:45  a.m. 

Briefings  on  TWWIIA  Implementation 

11:45  a.m.  to  1:15  p.m. 

Lunch  (On  Your  Own) 

1:15  p.m. 

Meeting  Reconvenes  Sarah  Mitchell,  Chair, 
Presiding 

1:15  to  3:30  p.m. 

Panel  Deliberations  on  TWWIIA 

Implementation 
3:30  to  3:45  p.m. 
Break 

3:45  to  5:00  p.m. 

Business  Meeting 

5:00  p.m. 

Adjournment  by  Deborah  M.  Morrison, 
Designated  Federal  Ofiicer 
Please  note:  If  time  allotted  for  public 
comment  exceeds  the  time  required,  the 
Panel  will  use  the  time  to  deliberate  on 
TWWIIA  implementation. 

[FR  Doc.  00-31015  Filed  12-4-00;  8:45  am) 
BHJJNG  CODE  4191-02-U 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974.  as  Amended;  New 
System  of  Records  and  Routine  Use 
Disclosures 

agency:  Social  Security  Administration 

(SSA). 

action:  New  System  of  Records  and 
Proposed  New  Routine  Uses. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4))  and 
(e)(ll)),  we  are  issuing  public  notice  of 
our  intent  to  establish  a  new  system  of 
records  entitled,  the  Social  Security 
Administration's  Customer  PIN/ 
Password  (PPW)  Master  File  System 
(hereinafter  referred  to  as  the  Customer 
PPW  Master  File  System)  and  routine 
uses  applicable  to  this  system.  The 
proposed  Customer  PPW  Master  File 
System  will  maintain  information 
collected  for  use  in  connection  with 
SSA's  implementation  of  a  personal 
identification  number  (PIN)/Password 
system  that  allows  Social  Security 
program  applicants,  beneficiaries  and 
other  customers  to  conduct  business 
with  SSA  in  an  electronic  business 
environment. 

The  proposed  Customer  PPW  Master 
File  System  will  provide  for  routine  use 
disclosures  in  connection  wj^j  our 
administration  of  the  Social  Security 
Act  or  as  mandated  by  Federal  law.  We 
invite  public  comment  on  this  proposal. 
DATES:  We  filed  a  report  of  the  proposed 
new  system  of  records  with  the 
Chairman  of  the  Senate  Governmental 
Affairs  Committee,  the  Chairman  of  the 
House  Reform  and  Oversight 
Committee,  and  the  Director,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  November  28,  2000.  The 
proposed  system  of  records,  including 
the  proposed  routine  uses,  will  become 
effective  on  January  13.  2001.  unless  we 
receive  comments  that  would  warrant 
the  system  of  records  not  being 
implemented. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer.  Social 
Security  Administration.  3-F-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Joan  Peddicord,  Social  Insurance  Policy 
Specialist,  Social  Security 
Administration.  Room  3-C-3 
Operations  Building,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235. 
telephone  (410)  966-6491. 
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SUPPLEMENTARY  INFORMATION: 

1.  Background  and  Purpose  of  the 
Proposed  Customer  PPVV  Master  File 
System 

SSA  has  a  number  of  electronic 
initiatives  underway  that  support  the 
government  mandate  directing  federal 
agencies  to  use  information  technology 
to  offer  more  efficient  and  accessible 
service  channels  to  the  public.  To 
support  some  of  SSA's  electronic 
initiatives,  and  after  careful  study  and 
development,  the  Agency  created  the 
PPW  infrastructure  that  will  allow  '' 

customers  to  conduct  transactions  with 
SSA  on  a  routine  basis  through  the 
Internet  and  toll  free  automated  touch 
tone  response  telephone  system.  The 
PPW  infrastructiu^  will  enable  SSA  to 
offer  customers  a  specific  suite  of 
services  that  require  a  PIN/Password 
system.  Using  a  PPW  process,  oiu- 
customers  will  be  able  to  apply  for 
social  security  program  benefits  or  view 
and  possibly  change  personal  record 
information,  such  as  mailing  address, 
through  secure  online  transactions. 

Customers  must  elect  (opt-in)  to  use 
the  PPW  process  to  conduct  electronic 
transactions  with  SSA.  Those  who  opt- 
in  may  include  applicants  for  Social 
Security  benefits,  current  beneficiaries 
in  pay  or  non-pay  status  and  other 
customers  who  choose  these  electronic 
service  delivery  options  to  conduct 
business  with  SSA.  Customers  who 
initiedly  choose  to  use  the  PPW  process 
may  later  elect  out  (opt-out)  of  the 
system  by  requesting  SSA  to  block 
access  to  their  records.  SSA  will  disable 
the  PPW  capabilities  to  the  records  of 
customers  making  this  request,  thus 
blocking  any  access  to  the  record. 

Further,  customers  who  receive 
information  soliciting  their  interest  in 
using  the  PPW  process  may  want  to 
ensure  that  no  electronic  access  to  their 
records  can  occur.  They  may  also  elect 
out.  and  SSA  will  also  disable  the  PPW 
capabilities  to  the  records  of  these 
customers,  thus  blocking  any  access  to 
the  record. 

Establishment  of  the  PPW  Infrastructure 

The  Agency  first  identified  and 
developed  the  underlying  principles  to 
support  a  PPW  business  process.  These 
principles  intentionally  focused  on  the 
framework  to  implement  a  successful 
PPW  process  in  the  various  electronic 
applications  SSA  develops  for  customer 
service  initiatives.  For  example,  the 
PPW  infrastructure  is  designed  to: 

•  Support  all  direct  customer  service 
delivery  by  SSA, 

•  Maximize  the  level  of  automation 
involved  in  assigning,  maintaining 
and  using  the  PPW  services. 


•  Minimize  the  manual  intervention  of 
SSA  employees  in  the  PPW  process, 
and 

•  Limit  customer  information  access  to 
that  which  is  appropriate  to  the 
means  used  in  obtaining  the 
password. 

SSA  also  established  authentication 
requirements  for  its  electronic 
application  and  transaction  processes 
that  the  PPW  infrastructure  is  designed 
to  support.  These  authentication 
requirements  allow  SSA  to  verify  the 
identity  of  users  of  the  Internet  and 
automated  telephone  system  electronic 
services.  The  process  for  SSA  customers 
to  obtain  passwords  and  the 
corresponding  authentication  required 
to  use  these  passwords  for  a  determined 
set  of  electronic  services  share  a  number 
of  principles: 

•  Customers  must  opt-in  to  the  PPW 
process  by  indicating  to  SSA  their 
interest  in  obtaining  a  password. 

•  A  customer  must  have  a  Password 
Request  Code  (PRC)  to  begin  the 
process  of  obtaining  a  password.  A 
PRC  has  one  purpose — to  identify  a 
customer  who  may  wish  to  obtain  an 
SSA  password. 

•  PRCs  are  electronically  generated  and 
assigned  to  customers  by  SSA  and 
will  only  be  accessible  to  a  limited 
number  of  SSA  system  employees 
who  maintain  the  PPW  system. 

•  PRCs  are  sent  to  customers  through 
the  US  Mail. 

•  The  authentication  parameters  for 
various  electronic  services  depend  on 
the  level  of  sensitivity  assigned  to  the 
particidar  application  or  transaction 
to  be  conducted  and  the  customer's 
current  relationship  to  the  Agency. 

2.  CoIlectJon,  Maintenance  and  Use  of 
Data  in  the  Proposed  Customer  PPW 
Master  File  System 

The  information  maintained  in  this 
system  of  records  will  be  collected  from 
customers  who  elect  to  conduct 
transactions  with  SSA  in  an  electronic 
business  environment  that  requires  the 
PPW  infrastructure.  The  information 
maintained  will  include  identifying 
information  such  as  the  customer's 
name.  Social  Security  number  (SSN) 
(which  functions  as  the  individual's 
PIN)  and  mailing  address.  The  system 
will  also  maintain  the  customer's  PRC, 
the  password  itself  and  the 
authorization  level  and  associated  data 
(e.g.,  effective  date  of  authorization). 

We  will  also  maintain  transactional 
data  elements  necessary  to  administer 
and  maintain  the  PPW  infrastructure. 
These  include  access  profile 
information  such  as  blocked  PINs,  failed 
access  data,  effective  date  of  password 


and  other  data  linked  to  the  required 
authentication  processes  for  Internet 
and  automated  telephone  system 
applications.  The  information  on  this 
system  may  also  include  archived 
transaction  data  and  historical  data. 

SSA  will  use  the  data  in  the  proposed 
system  for  management  information 
purposes  in  order  to  effectively 
administer  the  PPW  infrastructure  used 
to  conduct  electronic  business  with  SSA 
customers.  Because  we  will  maintain 
and  retrieve  data  from  the  proposed 
system  of  records  by  the  customer's  SSN 
(which  acts  as  the  individual's  PIN),  the 
database  will  constitute  a  "system  of 
records"  under  the  Privacy  Act. 

3.  Proposed  Routine  Use  Disclosures  of 
Data  Maintained  in  the  Proposed 
Customer  PPW  Master  File  System 

We  are  proposing  to  establish  routine 
uses  of  information  that  will  be 
maintained  in  the  proposed  system  as 
discussed  below. 

A.  Disclosure  to  the  Office  of  the 
President  for  the  purpose  of  responding 
to  an  individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  an  individual  may  contact  the 
Office  of  the  President,  seeking  that 
office's  assistance  in  an  SSA  matter  on 
his  or  her  behalf  involving  this  system 
of  records.  Information  would  be 
disclosed  when  the  Office  of  the 
President  makes  an  inquiry  and  presents 
evidence  that  the  office  is  acting  on 
behalf  of  the  individual  whose  record  is 
requested. 

B.  Disclosure  to  a  congressional  office 
in  response  to  an  inquiry  from  that 
office  made  at  the  request  of  the  subject 
of  a  record. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  an  individual  may  ask  his  her 
congressional  representative  to 
intercede  in  an  SSA  matter  on  his  or  her 
behalf  involving  this  system  of  records. 
Information  would  be  disclosed  when 
the  congressional  representative  makes 
an  inquiry  and  presents  evidence  that 
he  or  she  is  acting  on  behalf  of  the 
individual  whose  record  is  requested. 

C.  To  the  Department  of  Justice  (DOJ), 
a  court  or  other  tribunal  (either  foreign 
or  domestic),  or  another  party  before 
such  tribunal  when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 


(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  the  litigation  or  has  an 
interest  in  such  litigation,  and  SSA 
determines  that  the  use  of  such  records 
by  DOJ,  the  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation, 
provided  however,  that  in  each  case, 
SSA  determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

We  will  disclose  information  under 
this  routine  use  only  as  necessary  to 
enable  DOJ.  a  court  or  other  tribunal  to 
effectively  defend  SSA,  its  components 
or  employees  in  litigation  involving  the 
proposed  system  of  records. 

D.  Disclosure  to  contractors  and  other 
Federal  agencies,  as  necessary,  for  the 
purpose  of  assisting  SSA  in  the  efficient 
administration  of  its  programs. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  SSA  may  enter  into  a  contractual 
agreement  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

E.  Nontax  return  information  which  is 
not  restricted  from  disclosure  by  federal 
law  may  be  disclosed  to  the  General 
Services  Administration  (GSA)  and  the 
National  Archives  and  Records 
Administration  (NARA)  under  44  U.S.C. 
2904  and  2906.  as  amended  by  NARA 
Act  of  1984,  for  the  use  of  those 
agencies  in  conducting  records 
management  studies. 

The  Administrator  of  GSA  and  the 
Archivist  of  NARA  are  charged  by  44 
U.S.C.  2904  with  promulgating 
standards,  procedures  and  guidelines 
regarding  records  management  and 
conducting  records  management 
studies.  Section  2906  of  that  law,  also 
amended  by  the  NARA  Act  of  1984, 
provides  that  GSA  and  NARA  are  to 
have  access  to  federal  agencies'  records 
and  that  agencies  are  to  cooperate  with 
GSA  and  NARA.  In  carrying  out  these 
responsibilities,  it  may  be  necessary  for 
GSA  and  NARA  to  have  access  to  this 
proposed  system  of  records.  In  such 
instances,  the  routine  use  will  facilitate 
disclosure. 

4.  Compatibility  of  Proposed  Routine 
Uses 

The  Privacy  Act  (5  U.S.C.  552a{b)(3)) 
and  our  disclosure  regulations  (20  CFR 
Part  401)  permit  us  to  disclose 
information  under  a  published  routine 
use  for  a  purpose  which  is  compatible 
with  the  purpose  for  which  we  collected 
the  information.  Section  401.150(c)  of 
the  regulations  permits  us  to  disclose 


Federal  Register / Vol.  65,  No.  234 /Tuesday,  December  5,  2000 /Notices 


75997 


information  under  a  routine  use  where 
necessary  to  assist  in  carrying  out  SSA 
programs.  Section  401.120  of  the 
regulations  provides  that  we  will 
disclose  information  when  a  law 
specifically  requires  the  disclosure.  The 
proposed  routine  uses  lettered  A-D 
above  will  ensure  efficient  maintenance 
of  the  Customer  PPW  Master  File 
System;  the  disclosures  that  would  be 
made  under  routine  use  "E"  are 
required  by  Federal  law.  Thus,  all  of  the 
routine  uses  are  appropriate  and  meet 
the  relevant  statutory  and  regulatory 
criteria. 

5.  Records  Storage  Medium  and 
Safeguards  for  "The  Proposed  Customer 
PPW  Master  File  System 

We  will  maintain  information  in  the 
proposed  Customer  PPW  Master  File 
System  in  electronic  form,  computer 
data  systems  and  paper  form.  Only 
authorized  SSA  personnel  who  have  a 
need  for  the  information  in  the 
performance  of  their  official  duties  will 
be  permitted  access  to  the  information. 

Computer  firewall  technology,  data 
encryption  and  other  systems  security 
measiues  will  ensure  that  the  PPW 
system  is  protected  from  inappropriate 
access.  The  existing  SSA  firewall 
architectiu-e  ensures  that  customers  will 
be  limited  only  to  electronic 
transactions  the  Agency  determines  and 
will  not  be  able  to  access  SSA's  other 
systems  or  data. 

Security  measures  also  include  the 
use  of  access  codes  to  enter  the 
computer  systems  that  will  maintain  the 
data  and  storage  of  the  computerized 
records  in  secured  areas  that  are 
accessible  only  to  employees  who 
require  the  information  in  performing 
their  official  duties.  Any  manually 
maintained  records  will  be  kept  in 
locked  cabinets  or  in  otherwise  secure 
areas.  Also,  all  buildings  housing  this 
data  are  accessible  to  authorized 
personnel  only,  with  entrances  and  exits 
supervised  by  secimty  guards. 
Contractor  personnel  having  access  to 
data  in  the  proposed  system  of  records 
will  be  required  to  adhere  to  SSA  rules 
concerning  safeguards,  access  and  use  of 
the  data.  SSA  personnel  having  access 
to  the  data  on  these  systems  will  be 
informed  of  the  criminal  penalties  of  the 
Privacy  Act  for  unauthorized  access  to 
or  disclosure  of  information  maintained 
in  this  system.  See  5  U.S.C.  552a(i)(l). 

6.  Effect  of  the  Proposed  Customer  PPW 
Master  File  System  on  the  Rights  of 
Individuals 

The  proposed  new  system  will 
maintain  the  necessary  data  elements  to 
effectively  administer  the  PPW 
infrastructure  used  to  conduct 


electronic  business  with  SSA  customers. 
SSA  has  developed  a  strategy  that 
makes  SSA  electronic  services  more 
readily  available  via  the  Internet  and 
automated  telephone  systems  but  with 
the  commensurate  privacy  and  security 
protections  to  ensm«  appropriate  use  of 
this  new  system.  We  will  not  collect  any 
unnecessary  information  and  will 
protect  the  personal  information  that 
does  need  to  be  gathered  for  the 
Customer  PPW  Master  File  System. 
There  are  existing  security  standards 
that  protect  access  to  and  disclosure  of 
records  in  this  proposed  new  system. 
We  will  not  use  the  information  in  any 
maimer  that  will  be  adverse  to  the 
individuals  to  whom  it  pertains.  Thus, 
we  do  not  anticipate  that  the  Customer 
PPW  Master  File  System  will  have  any 
unwarranted  adverse  effect  on 
individuals. 

Dated:  November  28,  2000. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

60-0290 

SYSTEM  NAME: 

Social  Security  Administration's 
Customer  PIN/Password  (PPW)  Master 
File  System. 

SECURrTY  classification: 
None. 

SYSTEM  LOCATION: 

Social  Security  Administration,  Office 
of  Systems.  6401  Security  Bovdevard, 
Baltimore,  Maryland  21235. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

All  SSA  customers  (applicants, 
beneficiaries  and  other  customers)  who 
elect  to  conduct  transactions  with  SSA 
in  an  electronic  business  environment 
that  requires  the  PPW  infrastructiu^. 
This  may  include  customers  who  elect 
to  block  PPW  access  to  SSA  electronic 
transactions  by  requesting  SSA  to 
disable  their  PPW  capabilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  information  maintained  in  this 
system  of  records  is  collected  from 
customers  who  elect  to  conduct 
transactions  with  SSA  in  an  electronic 
business  environment  that  requires  the 
PPW  infrastructure.  The  information 
maintained  includes  identifying 
information  such  as  the  customer's 
name.  Social  Security  number  (which 
functions  as  the  individual's  personal 
identification  nxmiber  (PIN)  and  mailing 
address.  The  system  also  maintains  the 
customer's  Password  Request  Code 
(PRC),  the  password  itself  and  the 
authorization  level  and  associated  data 
[e.g.,  effective  date  of  authorization). 
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We  also  maintain  transactional  data 
elements  necessary  to  administer  and 
maintain  the  PPW  infrastructure.  These 
include  access  profile  information  such 
as  blocked  PLNs,  failed  access  data, 
effective  date  of  password  and  other 
data  linked  to  the  required 
authentication  processes  for  Internet 
and  automated  telephone  system 
applications.  The  information  on  this 
system  may  also  include  archived 
transaction  data  and  historical  data. 

SSA  will  also  use  the  data  in  the 
proposed  system  for  management 
information  purposes  in  order  to 
effectively  administer  the  PPW 
infrastructure  used  to  conduct 
electronic  business  with  SSA  customers. 
Because  we  will  maintain  and  retrieve 
data  from  the  proposed  system  of 
records  by  the  customer's  SSN  (which 
acts  as  the  individual's  PIN),  the 
database  will  constitute  a  "system  of 
records"  under  the  Privacy  Act. 

AUTHOfWTY  FOR  MAINTENAMCE  OF  THE  SYSTEM: 

Section  205(a)  of  the  Social  Security 
Act;  5  U.S.C.  552a(e)(10)  of  the  Privacy 
Act;  and  the  Government  Paperwork 
Elimination  Act. 

PURPOSE(S): 

The  Customer  K»W  Master  File 
System  maintains  information  collected 
for  use  in  connection  with  SSA's 
implementation  of  a  PIN/Password 
system  that  allows  Social  Security 
program  applicants,  beneficiaries  and 
other  customers  to  conduct  business 
with  SSA  in  an  electronic  business 
environment.  The  system  of  records  is 
designed  to  permit  entry  and  retrieval  of 
information  associated  with  maintaining 
a  PPW  infrastructure  that  supports 
SSA's  electronic  initiatives  requiring  a 
PPW  entry  process. 

ROUTINE  USES  OF  RECORDS  MAINTAJNED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PUR(>OS£S  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

(1)  Disclosure  to  the  Office  of  the 
President  for  the  piupose  of  responding 
to  an  individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

(2)  Disclosure  to  a  congressional  office 
in  response  to  an  inquiry  from  that 
office  made  at  the  request  of  the  subject 
of  a  record. 

(3)  To  the  Department  of  Justice  (DOJ). 
a  court,  or  other  tribunal  (either  foreign 
or  domestic)  or  another  party  before 
such  tribunal  when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 


where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 
(d)  the  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components,  is  a  party  to  the  litigation 
or  has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribimal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosiu^  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(4)  Disclosure  to  contractors  and  other 
Federal  agencies,  as  necesseiry,  for  the 
piupose  of  assisting  SSA  in  the  efficient 
administration  of  its  programs. 

(5)  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
federal  law  may  be  disclosed  to  the 
General  Services  Administration  (GSA) 
and  the  National  Archives  and  Records 
Administration  (NARA)  under  44  U.S.C. 
2904  and  2906,  as  amended  by  NARA 
Act  of  1"984,  for  the  use  of  those 
agencies  in  conducting  records 
management  studies. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  ttie  system: 

STORAGE: 

Data  are  stored  in  electronic  and 
paper  form. 

RETRIEVABIUTY: 

Records  in  this  system  are  indexed 
and  retrieved  by  SSN  (which  acts  as  the 
individual's  PIN). 

SAFEGUARDS: 

Security  measiures  include  computer 
firewall  technology,  data  encryption  and 
other  systems  security  measures  to 
ensiue  that  the  PPW  system  is  protected 
from  inappropriate  access.  The  existing 
SSA  firewall  architecture  ensures  that 
customers  are  limited  only  to  electronic 
transactions  the  Agency  determines  and 
will  not  be  able  to  access  SSA's  other 
systems  or  data. 

Seciuity  measures  also  include  the 
use  of  access  codes  to  enter  the  database 
and  storage  of  the  electronic  records  in 
secured  areas  which  are  accessible  only 
to  employees  who  require  the 
information  in  performing  their  official 
duties.  The  paper  records  that  result 
from  the  data  base  site  are  kept  in 
locked  cabinets  or  in  otherwise  secxire 
areas.  Contractor  personnel  having 
access  to  data  in  the  system  of  records 
are  required  to  adhere  to  SSA  rules 
concerning  safeguards,  access,  and  use 
of  the  data.  SSA  personnel  having 
access  to  the  data  on  this  system  are 


informed  of  the  criminal  penalties  of  the 
Privacy  Act  for  unauthorized  access  to 
or  disclosure  of  information  maintained 
in  this  system  of  records. 

RETENTION  AND  DISPOSAL: 

PPW  information  maintained  in  this 
system  is  retained  until  notification  of 
the  death  of  the  accoimt  holder  plus 
seven  years.  Means  of  disposal  is 
appropriate  to  storage  medium  (e.g., 
deletion  of  individual  records  from  the 
data  base  when  appropriate  or 
shredding  of  paper  records  that  are 
produced  from  the  system). 

SYSTEM  MANAGER  AND  ADDRESS: 

Social  Security  Adnunistration, 
Associate  Commissioner,  Office  of 
Program  Benefits,  6401  Security 
Boulevard,  Baltimore,  Maryland,  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
by  writing  to  the  system  manager  at  the 
above  address  and  providing  his/her 
name,  SSN  or  other  information  that 
may  be  in  the  system  of  records  that  will 
identify  him/her.  An  individual 
requesting  notification  of  records  in 
person  should  provide  the  same 
information,  as  well  as  provide  an 
identity  dociunent,  preferably  with  a 
photograph,  such  as  a  driver's  license  or 
some  other  means  of  identification,  such 
as  a  voter  registration  card,  credit  card, 
etc.  If  an  individual  does  not  have  any 
identification  dociunent  sufficient  to 
establish  his/her  identity,  the  individual 
must  certify  in  writing  that  he/she  is  the 
person  claimed  to  be  and  that  he/she 
understands  that  the  knowing  and 
willful  request  for,  or  acquisition  of,  a 
record  pertaining  to  another  individual 
under  false  pretenses  is  a  criminal 
offense. 

If  notification  is  requested  by 
telephone,  an  individual  must  verify 
his/her  identity  by  providing  identifying 
information  that  parallels  the  record  to 
which  notification  is  being  requested.  If 
it  is  determined  that  the  identifying 
information  provided  by  telephone  is 
insufficient,  the  individual  will  be 
required  to  submit  a  request  in  writing 
or  in  person.  If  an  individual  is 
requesting  information  by  telephone  on 
behalf  of  another  individual,  the  subject 
individual  must  be  connected  vn\h  SSA 
and  the  requesting  individual  in  the 
same  phone  call.  SSA  will  establish  the 
subject  individual's  identity  (his/her 
name,  SSN,  address,  date  of  birth  and 
place  of  birth  along  with  one  other  piece 
of  information  such  as  mother's  maiden 
name)  and  ask  for  his/her  permission  in 
providing  access  by  telephone  to  the 
requesting  individual. 


If  a  request  for  notification  is 
submitted  by  mail,  an  individual  must 
include  a  notarized  statement  to  SSA  to 
verify  his/her  identify  or  must  certify  in 
the  request  that  he/she  is  the  person 
claimed  to  be  and  that  he/she 
understands  that  the  knowing  and 
willful  request  for,  or  acquisition  of,  a 
record  pertaining  to  another  individual 
under  false  pretenses  is  a  criminal 
offense. 

These  procedures  are  in  accordance 
with  SSA  Regulations  20  CFR  401.45. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  These  procedures  are  in 
accordance  with  SSA  Regulations  20 
CFR  401.50. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting,  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  untimely,  incomplete, 
inaccurate,  or  irrelevant.  These 
procedures  are  in  accordance  with  SSA 
Regulations  20  CFR  401 .65. 

RECORD  SOURCE  CATEGORIES: 

Data  for  the  system  are  obtained 
primarily  from  the  individuals  to  whom 
the  record  pertains. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  PRIVACY  ACT: 

None. 
IFR  Doc.  00-30836  Filed  12-4-00;  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-213J 

WTO  Consultations  Regarding 
Countervailing  Duties  on  Certain 
Corrosion-Resistant  Cart>on  Steel  Flat 
Products  From  Germany 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  November  13, 
2000.  the  United  States  received  from 
the  European  Communities  (EC)  a 
request  for  consultations  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  (WTO 
Agreement).  The  request  relates  to  the 


countervailing  duties  imposed  by  the 
United  States  on  imports  of  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Germany  (U.S. 
Department  of  Commerce  (Commerce) 
case  number  C-428-817).  In  particular, 
the  request  relates  to  the  final  results  of 
a  full  sunset  review  in  that  case  carried 
out  by  Commerce  and  published  at  65 
FR  47407  (August  2,  2000).  The  EC 
alleges  that  Commerce's  finding  that 
revocation  of  the  countervailing  dufy 
order  would  be  likely  to  lead  to  the 
continuation  or  recurrence  of  a 
countervailable  subsidy  is  inconsistent 
with  U.S.  obligations  under  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  (SCM 
Agreement),  particularly  Articles  10, 
11.9  and  21  of  that  agreement.  Under 
Article  4.3  of  the  WTO  Dispute 
Settlement  Understanding  (DSU), 
consultations  are  to  take  place  within  a 
period  of  30  days  from  the  date  of 
receipt  of  the  request,  or  within  a  period 
otherwise  mutually  agreed  between  the 
United  States  and  the  EC.  USTR  invites 
written  comments  from  the  public 
concerning  the  issues  raised  in  this 
dispute.     • 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  January  15,  2001,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  20508,  Attn: 
Corrosion-Resistant  Steel  Dispute. 
Telephone:  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  20508. 
Telephone:  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  receives  a  request 
for  the  establishment  of  a  WTO  dispute 
settlement  panel.  Consistent  with  this 
obligation,  but  in  an  effort  to  provide 
additional  opportunity  for  comment, 
USTR  is  providing  notice  that 
consultations  have  been  requested 
pursuant  to  the  WTO  Dispute 
Settlement  Understanding.  If  such 
consultations  should  fail  to  resolve  the 
matter  and  a  dispute  settlement  panel  is 
established  pursuant  to  the  DSU,  such 
panel,  which  would  hold  its  meetings  in 


Geneva,  Switzerland,  would  be 
expected  to  issue  a  report  on  its  findings 
and  recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  EC 

In  its  consultation  request,  the  EC 
alleges  that  the  1  percent  de  minimis 
standard  in  Article  11.9  of  the  SCM 
Agreement  applies  to  sunset  reviews 
under  Article  21.3.  Thus,  according  to 
the  EC,  because  Commerce  found  a 
likely  subsidization  rate  of  only  0.54 
percent  in  its  sunset  review  of  the 
countervailing  duty  order  on  corrison- 
resistant  steel  from  Germany,  Commerce 
was  required  to  revoke  the 
countervailing  duty  order.  The  EC  also 
alleges  that  there  is  no  possibility  that 
the  rate  of  subsidization  could  increase, 
because  under  Commerce's  "declining 
balance"  methodology  for  allocating 
non-recurring  subsidies  over  time,  the 
rate  of  subsidization  likely  will  continue 
to  decline. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter —  : 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
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NW.,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel,  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
213,  Corrosion-Resistant  Steel  Dispute) 
may  be  made  by  calling  Brenda  Webb, 
(202)  395-€186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday. 

A.  Jane  Bradley, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

IFR  Doc.  00-30886  Filed  12^1-00;  8:45  am] 

BILUNG  CODE  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Transportation  Partnership  Council 
(The  Council)  Meeting 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  Transportation 
Partnership  Council  (the  Council). 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

Time  and  Place:  The  Council  will 
meet  on  Wednesday,  December  13, 
2000,  at  10  a.m.,  at  the  U.S.  Department 
of  Transportation,  Nassif  Building,  room 
10214,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  The  room  is 
located  on  the  10th  floor. 

Type  of  Meeting:  These  meetings  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  Jean  B.  Lenderking, 
Hiunan  Resource  Leadership  Division, 
M-13,  U.S.  Department  of 
Transportation,  Nassif  Building.  400 
Seventh  Street,  SW.,  room  7411, 
Washington,  DC  20590,  (202)  366-8085. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  provide  final 
report  on  Phase  II  of  the  DOT  labor- 
management  climate  study,  address  next 
steps  for  integrating  labor-management 
strategic  plan  with  climate  assessment 


results;  and  review  Council 
accomplishments. 

Public  Participation 

We  invite  interested  persons  and 
organizations  to  submit  comments.  Mail 
or  deliver  your  comments  or 
recommendations  to  Ms.  Jean 
Lenderking  at  the  address  shown  above. 
Comments  should  be  received  by 
December  1 ,  2000  in  order  to  be 
considered  at  the  December  13th 
meeting. 

Issued  in  Washington,  DC,  on  November 
20,  2000. 

For  the  Department  of  Transportation. 
Jean  Lenderking, 
Labor  Relations  Officer. 
(FR  Doc.  00-30259  Filed  12-04-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Before  Waiver  With  Respect  to 
Land  at  Buffalo  Niagara  International 
Airport,  Buffalo,  New  York 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  FAA  is  publishing  notice 
of  the  proposed  release  of 
approximately  21  acres  of  land,  also 
referred  to  as  455  Cayuga  Road,  at 
Buffalo  Niagara  Intematinal  Airport  for 
long  term  lease  for  non-aeronautical 
development.  There  are  no  impacts  to 
the  Airport  and  the  land  is  not  needed 
for  airport  development  as  shown  on  the 
Airport  Layout  Plan.  Fair  Market  Value 
lease  payments  will  be  paid  over  a  40- 
year  term  to  the  Airport  Sponsor,  and 
used  for  capital  development  of  the 
airport. 

Any  comments  the  agency  receives 
will  be  considered  as  a  part  of  the 
decision. 

DATES:  Cooaments  must  be  received  on 
or  before  January  4,  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Philip  Brito.  Manager,  FAA 
New  York  Airports  District  Office,  600 
Old  Country  Road,  Suite  446,  Garden 
City,  New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Lawrence 
Meckler,  Executive  Director,  Niagara 
Frontier  Transportation  Authority,  at 
the  following  address:  Mr.  Lawrence 
Meckler,  Executive  Director,  Niagara 


Frontier  Transportation  Authority,  181 
EUicott  Street.  Buffalo.  New  York  14203. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Brito.  Manager.  New  York 
Airports  District  Office,  600  Old 
Country  Road,  Suite  446,  Garden  City, 
New  York  11530;  telephone  (516)  227- 
3803;  FAX  (516)  227-3813;  E-Mail 
PhiIip.Brito@faa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
5.  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Weldell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century,  Pubic 
Law  10-181  (Apr.  5,  2000;  114  Stat.  61) 
(AIR  21)  requires  that  a  30  day  pubic 
notice  must  be  provided  before  the 
Secretary  may  waive  any  condition 
imposed  on  an  interest  in  surplus 
property. 

Issued  in  Garden  City.  New  York  on 
October  3.  2000. 
Philip  Brito, 

Manager,  New  York  Airports  District  Office, 
Eastern  Region. 
[FR  Doc.  00-30923  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Antidrug  and  Alcohol  Misuse 
Prevention  Programs  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  The  FAA  has  determined  that 
the  minimum  percentage  rate  for  drug 
testing  for  the  period  January  1,  2001, 
through  December  31,  2001,  will  remain 
at  25  percent  of  covered  aviation 
employees  for  random  drug  testing  and 
will  remain  at  10  percent  of  covered 
aviation  employees  for  random  alcohol 
testing. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Arnold  N.  Schwartz.  Office  of  Aviation 
Medicine,  Drug  Abatement  Division, 
Program  Analysis  Branch  (AAM-810), 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-5970. 
SUPPLEMENTARY  INFORMATION: 

Administrator's  Determination  of  2001 
Random  Drug  and  Alcohol  Testing 
Rates 

In  final  rules  published  in  the  Federal 
Register  on  February  15,  and  December 
2,  1994  (59  FR  7380  and  62218, 
respectively),  the  FAA  armounced  that 


it  will  set  futiu-e  minimimi  annual 
percentage  rates  for  random  alcohol  and 
drug  testing  for  aviation  industry 
employers  according  to  the  results 
which  the  employers  experience 
conducting  random  alcohol  and  drug 
testing  during  each  calendar  year.  The 
rules  set  forth  the  formula  for 
calculating  an  annual  aviation  industry 
"violation  rate"  for  random  alcohol 
testing  and  an  annual  aviation  industry 
"positive  rate"  for  random  drug  testing. 
The  "violation  rate"  for  random  alcohol 
tests  means  the  number  of  covered 
employees  foimd  during  random  tests 
given  imder  14  CFR  part  121,  appendix 
J  to  have  an  alcohol  concentration  of 
0.04  or  greater  plus  the  number  of 
employees  who  refused  a  random 
alcohol  test,  divided  by  the  total 
reported  number  of  employees  given 
random  alcohol  tests  plus  the  total 
reported  nimiber  of  employees  who 
refused  a  random  test.  The  "positive 
rate"  means  the  nimiber  of  positive 
results  for  random  drug  tests  conducted 
under  14  CFR  part  121.  appendix  I  plus 
the  nimiber  of  refusals  to  take  random 
drug  tests,  divided  by  the  total  number 
of  random  drug  tests  plus  the  nimiber  of 
refusals  to  take  random  drug  tests.  The 
violation  rate  and  the  positive  rate  are 
calculated  using  information  required  to 
be  submitted  to  the  FAA  by  specified 
aviation  industry  employers  as  part  of 
an  FAA  Management  Information 
System  (MIS)  and  form  the  basis  for 
maintaining  or  adjusting  the  minimum 
annual  percentage  rates  for  random 
alcohol  and  drug  testing  as  indicated  in 
the  following  paragraphs. 

When  the  annual  percentage  rate  for 
random  alcohol  testing  is  25  percent  or 
more,  the  FAA  Administrator  may  lower 
the  rate  to  10  percent  if  data  received 
under  the  MIS  reporting  requirements 
for  two  consecutive  calendar  years 
indicate  that  the  violation  rate  is  less 
than  0.5  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  FAA 
Administrator  may  lower  the  rate  to  25 
percent  if  data  received  imder  the  MIS 
reporting  requirements  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  1.0  percent 
but  equal  to  or  greater  than  0.5  percent. 

When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  MIS  reporting 
requirements  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal 
to  or  greater  than  0.5  percent  but  less 
than  1.0  percent,  the  FAA  Administrator 
must  increase  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  to  25  percent. 


When  the  minimimi  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  and  the  data 
received  under  the  MIS  reporting 
requirements  for  that  calendar  year 
indicate  that  the  violation  rate  is  equal 
to  or  greater  than  1.0  percent,  the  FAA 
Administrator  must  increase  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  to  50  percent. 

When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  FAA  Administrator 
may  lower  the  rate  to  25  percent  if  data 
received  under  the  MIS  reporting 
requirements  for  two  consecutive 
calendar  years  indicate  that  the  positive 
rate  is  less  than  1 .0  percent. 

When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
imder  the  MIS  reporting  requirements 
for  any  calendar  year  indicate  that  the 
reported  positive  rate  is  equal  to  or 
greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent. 

There  is  a  one  year  lag  in  the 
adjustment  in  the  minimum  annual 
percentage  rates  for  random  drug  and 
alcohol  testing  because  MIS  data  for  a 
given  calendar  year  is  not  reported  to 
the  FAA  until  the  following  calendar 
year.  For  example,  MIS  data  for  1998  is 
not  reported  to  the  FAA  until  March  15, 
1999,  and  any  rate  adjustments  resulting 
from  the  1998  data  are  not  effective 
until  January  1,  2000,  following 
publication  by  the  FAA  of  a  notice  in 
the  Federal  Register. 

The  minimum  annual  percentage  rate 
for  random  alcohol  testing  was  10 
percent  for  calendar  year  2000.  In  this 
notice,  the  FAA  announces  that  it  has 
determined  that  the  violation  rate  for 
calendar  year  1999  is  less  than  one 
percent  positive,  at  approximately  0.42 
percent.  Since  the  data  received  for  that 
calendar  year  do  not  indicate  that  the 
violation  rate  is  equal  to  or  greater  than 
0.5  percent  but  less  than  1.0  percent,  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  for  aviation 
industry  employers  for  calendar  year 
2001  will  remain  at  10  percent. 

The  minimum  annual  percentage  rate 
for  random  drug  testing  was  25  percent 
in  calendar  year  2000.  Therefore,  the 
FAA  is  also  announcing  that  it  has 
determined  that  the  positive  rata^or 
calendar  year  1999  is  less  than  1 
percent,  at  approximately  0.65  percent, 
and  that  the  minimum  annual 
percentage  rate  for  random  drug  testing 
for  aviation  industry  employers  for 
calendar  year  2001  will  remain  at  25 
percent. 


Issued  in  Washington,  DC  on  November  29, 
2000. 

Jon  L.  Jordan, 

Federal  Air  Surgeon. 

(FR  Doc.  00-30922  Filed  11-30-00;  3:24  pm) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-65] 

Petitions  For  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  Part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  special 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

■DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  26.  2000. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
begiiming  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-^47-5527)  is  on  the^laza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
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above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91  of  Part  11. 

Issued  in  Washington,  DC,  on  November 
30,  2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemptions 

Docket  No.:  FAA-2000-8218 

Petitioner:  Bombardier  Aerospace, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.1435(b)(1) 

Description  of  Relief  Sought:  To 
permit  Bombardier  Aerospace,  Inc.  an 
exemption  from  the  14  CFR 
25.1435(b)(1)  requirements  for  static 
testing  of  a  complete  hydraulic  system 
to  1.5  times  the  design  operation 
pressure  for  the  CL-600-2D24  (Regional 
Jet  CRF-900)  airplane. 

[FR  Doc.  00-30924  Filed  12-4-00;  8:45  am] 

BH.UNG  C006  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Jackson  County,  Michigan 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  1-94  Jackson 
Urban  Area  Study  between  M-60  and 
Sargent  Road  in  Jackson  County, 
Michigan. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Kirschensteiner,  Programs  and 
Environmental  Engineer,  Federal 
Highway  Administration,  315  W. 
Allegan  Street,  Room  207,  Lansing, 
Michigan  48933,  Telephone  (517)  377- 
1880  or  Mr.  Ron  Kinney,  Manager, 
Environmental  Section,  Bureau  of 
Transportation  Planning,  Michigan 
Department  of  Transportation,  PO  Box 
30050,  Lansing,  Michigan  48909, 
Telephone  (517)  335-2621. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  Michigan 
Department  of  Transportation  (MOOT) 


will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  1-94  in  the  Jackson  Urban  Area. 
The  proposed  study  location  is 
approximately  9  miles  of  the  1-94 
corridor  commencing  at  the  M— 60/1— 
94BL  interchange,  then  proceeding 
easterly  to  the  Sargent  Road 
interchange.  Various  rehabilitations  and 
maintenance  of  this  section  of  1-94  have 
occurred  since  its  initial  construction  in 
1949  to  improve  the  ride  quality  and 
operational  characteristics  of  the  route, 
but  it  still  remains  suboptimal  by 
modem  day  freeway  standards. 
Alternatives  under  consideration 
include  (1)  do-nothing,  and  (2)  widen 
from  two  lanes  in  each  direction  to  three 
lanes  in  each  direction.  The  proposed 
work  will  include  interchange 
reconstruction. 

Scoping  documents  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  state,  local  agencies,  private 
organizations,  and  citizens  who  have 
previously  expressed  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  will  be  held  as  well 
as  a  formal  public  hearing.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  meetings  and  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  insure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  are  identified. 
Questions  or  comments  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance  , 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  28.  2000. 
James ).  Steele, 

Division  Administrator,  Lansing,  Michigan. 
(FR  Doc.  00-30920  Filed  12-4-00;  8:45  am] 

BILLINO  CODE  4910-22-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Ranicin  County,  Mississippi 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed  extension  of 
Airport  Parkway  from  Old  Brandon 
Road  south  to  1-20  along  Highway  475 
in  Rankin  County,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecil  Vick,  Environmental  Coordinator, 
Federal  Highway  Administration,  666 
North  Street,  Suite  105,  Jackson,  MS 
39202-3199,  Telephone:  (601)  965- 
4217.  Contacts  at  the  State  and  local 
level,  respectively  are:  Mr.  Claiborne 
Barnwell,  Environmental/Location 
Division  Engineer,  Mississippi 
Department  of  Transportation,  P.O.  Box 
1850,  Jackson,  MS,  39215-1850, 
telephone:  (601)  359-7920;  and  Mr. 
William  R.  May,  District  Engineer, 
Mississippi  Department  of 
Transportation,  7759  Highway  80  W., 
Newton,  MS,  39345,  telephone  (601) 
683-3341. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Mississippi  Department  of 
Transportation  (MOOT),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  extension  of  Airport 
Parkway  from  Old  Brandon  Road  south 
to  1-20  along  Highway  475  in  Rankin 
County,  Mississippi. 

The  project  as  proposed  would  be  a 
facility  with  full  access  controls.  The 
study  area  for  the  proposed  project  is 
bounded  by  Old  Brandon  Road  to  the 
north.  Interstate  20  to  the  south,  and 
extends  a  sufficient  distance  beyond 
these  boundaries  to  allow  for  alternative 
concepts.  The  boundaries  will  extend  to 
the  vicinity  of  Fox  Hall  Drive  on  the 
west  and  approximately  300  mete's 
(1,000  feet)  east  of  the  existing 
roiuidabout  at  the  airport.  Alternatives 
under  consideration  include  (1)  taking 
no  action  and  (2)  build  alternative. 

A  scoping  process  will  be  initiated 
that  involves  all  appropriate  federal  and 
state  agencies.  This  will  continue 
throughout  the  study  as  an  ongoing 
process.  A  formal  scoping  meeting  will 
be  held  for  the  project.  Coordination 
will  be  continued  with  federal,  state, 
and  local  agencies,  emd  with  private 
organizations  and  citizens  who  express 
or  are  known  to  have  interest  in  this 
proposal.  A  formal  public  involvement 
process  will  be  initiated,  and  public 
meetings  will  be  held  as  appropriate. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  official  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MOOT  at  the 
addresses  provided  above. 

Andrew  H.  Hughes, 

Division  Administrator,  fackson,  Mississippi. 
[FR  Doc.  00-30839  Filed  12-4-00;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33960] 

The  Central  Illinois  Railroad 
Company— Lease  and  Operation 
Exemption— Lines  of  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  at  Chicago,  Cook  County,  IL 

The  Central  Illinois  Railroad 
Company,  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  lease  from  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF) 
approximately  5.9  miles  of  main  line 
track  and  approximately  12.47  miles  of 
sidetrack,  collectively  referred  to  as  the 
Lumber  District  and  Illinois  Northern 
lines  or  portions  thereof,  in  the  vicinity 
of  BNSF's  Western  Avenue  Yard  in  ' 
Chicago,  Cook  County,  IL.' 

The  transaction  was  scheduled  to  be 
consummated  no  earlier  than  November 
23,  2000,  the  effective  date  of  the 
exemption  (7  days  after  the  exemption 
was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33960,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  Jr.,  Esq.,  McFarland  & 
Herman,  20  North  Wacker  Drive,  Suite 
1330,  Chicago,  IL  60606-2902. 
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^  On  November  20,  2000,  a  petition  to  stay  the 
effective  date  of  the  exemption  was  filed  by  Joseph 
C.  Szabo,  on  behalf  of  United  Transportation  Union- 
Illinois  Legislative  Board.  The  petition  for  stay  was 
denied  in  The  Central  lUinois  Railroad  Company — 
Lease  and  Operation  Exemption — Lines  of  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company  at  Chicago,  Cook  County,  IL,  STB  Finance 
Docket  No.  33960  (STB  served  Nov.  22,  2000). 


Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.  stb.  dot.gov. 

Decided:  November  27,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-30655  Filed  12-4-00;  8:45  am) 

BILUNG  COOE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-290  (Sub-No.  21 2X)] 

Norfolk  Southern  Railway  Company- 
Discontinuance  Exemption — in 
Hudson  County,  NJ  ^ 

On  November  14,  2000,  Norfolk 
Southern  Railway  Company  (NS)  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  49  U.S.C.  10903  to 
discontinue  service  over  approximately 
3.84  miles  of  the  Weehawken  Branch  2 
and  approximately  6.95  miles  of  the 
River  Line  ^  in  Hudson  Coimty,  NJ.  The 


'  The  petition  is  related  to  two  abandonment 
applications  simultaneously  filed  by  Conrail  under 
section  308  of  the  Regional  Rail  Reorganization  Act 
of  1973  (3-R  Act).  45  U.S.C.  748.  a  provision  added 
to  the  3-R  Act  by  the  Northeast  Rail  Service  Act  of 
1981  (Pub.  L.  No.  97-35).  See  Conrail— 
Abandonment  of  the  Weehawken  Branch — in 
Hudson  County,  NJ,  STB  Docket  No.  AB-167  (Sub- 
No.  766N);  and  Conrail— Abandonment  of  the  River 
Line — in  Hudson  County.  NJ,  STB  Docket  No.  AB- 
167  (Sub-No.  1067N).  Conrail  has  requested  that  the 
applications  be  considered  together  because  the 
Weehawken  Branch  and  the  River  Line  are  operated 
as  a  single  line  due  to  changes  made  to  track 
alignment  and  operations.  Where  appropriate,  the 
two  Unes  will  be  referenced  as  the  River  Line. 

Notices  of  Insufficient  Revenues  wer«  timely  filed 
on  October  31,  1983,  and  October  31,  1985, 
respectively.  The  Board  must  grant  the  applications 
within  90  days  after  their  filing  date  [i.e.,  by 
February  12,  2001)  unless  offers  of  financial 
assistance  (OFA)  are  filed  within  the  90-day  period. 
See  sections  308(c)  and  (d). 

^  The  3.84-mile  segment  extends  from  the  point 
of  switch  in  Jersey  City  (approximately  MP  0.00), 
to  the  southerly  R.O.W.  line  of  Baldwin  Avenue,  in 
Weehawken  (approximately  MP  2.84),  and  includes 
the  former  DL&W  Railroad  Lead  to  the  Hoboken 
Freight  Yard  in  Jersey  City. 

'  The  6.95-mile  segment  is  divided  into  two  parts: 
(1)  from  the  connection  to  the  Passaic  and  Harismus 
Branch  at  CP  "Waldo"  in  )ersev  Citv  (approximately 
MP  0.00)  to  the  south  side  of  Clifton  Road  in 
Weehawken  (approximately  MP  4.7),  including  the 
River  Yard;  and  (2)  from  (a)  the  south  side  of  Clifton 
Road  in  Weehawken  (approximately  MP  0.00)  to  the 
northwest  side  of  Tonnelle  Avenue  (excluding  the 
portion  of  line,  associated  track,  and  underlying 
right-of-way  necessary  to  retain  access  and  continue 
service  to  Durkee  Foods)  in  North  Bergen 
(approximately  MP  1.53);  (b)  the  National  Docks 
Secdhdary  in  Jersey  City  from  its  coimection  with 
the  River  Line  at  O?  "Nave"  to  the  east  side  of 
Newark  Avenue  (approximately  1,350  feet);  and  (c) 
the  Weehawken  Branch  (Chicken  Yard)  in 
Weehawken,  from  its  connection  with  the  River 


lines  traverse  U.S.  Postal  Zip  Codes 
•07302,  07303,  07306,  07407,  and  07087. 

NS  acquired  the  right  to  operate  over 
these  lines  under  the  North  Jersey 
Shared  Assets  Areas  Operating 
Agreement  approved  by  the  Board  in 
CSX  Corp. — Control  and  Operating 
Leases/Agreements — Conrail  Inc.,  STB 
Finance  Docket  No.  33388  (Decision  No. 
89)  (STB  served  July  23,  1998),  clarified 
and  modified  (Decision  No.  96)  (STB 
served  Oct.  19,  1998),  petitions  for 
review  pending  sub  nom.  Erie  Niagara 
Rail  Steering  Committee  v.  STB,  Nos. 
98-4285,  et  al.  (2d  Cir.  filed  July  31, 
1998)."  Pursuant  to  that  agreement,  NS 
does  not  conduct  freight  operations  over 
the  River  Line.  NS  publishes  rates  and 
maintains  stations  for  the  River  Line's 
shippers, 5  and  Conrail  conducts  the 
actual  train  operations  in  NS's  name. 

The  lines  do  not  contain  federally 
granted  rights-of-way.  A  large  part  of  the 
real  estate  and  track  is  owned  by  the 
New  Jersey  Transit  Corporation  (NJT), 
and  the  remainder  is  owned  by  Conrail." 
Any  documentation  in  NS's  possession 
will  he  made  available  promptiy  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  3, 
2001.7 


Line  on  the  east  side  of  Willow  Avenue  to  the  end 
of  the  track  (approximately  2,450  feet). 

*  CSX  Transportation,  Inc.,  also  acquired  the  same 
rights  with  respect  to  the  River  Line  and  filed  a 
similar  petition  for  exemption  on  November  20, 
2000.  See  CSX  Transportation.  Inc.— 
Discontinuance  Exemption — in  Hudson  Ckiunty,  NJ. 
STB  Docket  No.  AB-55  (Sub-No.  584X). 

'  Two  shippers.  Cognis  Chemical  Company  and 
Dykes  Lumber  Company,  are  being  served. 

^The  River  Line's  real  estate  and  track  was 
transferred  to  NJT  on  or  about  October  24, 1995, 
pursuant  to  the  Freight  Relocation  and  River  Line 
Acquisition  Agreement  that  Conrail  and  NJT 
entered  into  on  June  8, 1989.  Conrail  retained  a  free 
and  exclusive  easement  for  the  operation  and 
maintenance  of  rail  freight  service. 

NJT  will  reconstruct  the  River  Line  and  dedicate 
it  to  light  rail  commuter  passenger  service.  The 
River  Line's  freight  operations  will  be  transferred  to 
Conrail's  Northern  Branch,  which  will  be 
reconstructed  to  accommodate  through  train  service 
and  to  remove  "at-grade"  highway  and  street 
crossings.  Conrail  will  not  terminate  freight 
operations  or  consummate  the  abandonment  of  the 
River  Line,  and  NS  will  not  exercise  the 
discontinuance  authority,  until  the  Northern 
Branch  has  been  reconstructed. 

'  NS  has  requested  that  its  petition  for  exemption 
be  granted  with  an  effective  date  of  February  12. 
2001,  to  coincide  with  the  anticipated  effectiveness 
of  the  two  related  Conrail  abandonment 
applications.  This  request  will  be  considered  by  the 
Board  when  the  petition  for  exemption  is 
addressed. 
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Any  OFA  with  respect  to  the  lines 
should  be  filed  in  the  pertinent  Conrail 
application  proceeding  under  section 
308(d)  of  the  3-R  Act  and  49  CFR 
1152.27.  Each  OFA  must  be 
accompanied  by  a  $1 ,000  filing  fee.  See 
49  CFR  1002.2(f)(25). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-290 
(Sub-No.  212X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  James  R.  Paschall,  Norfolk 
Southern  Railway  Company,  Three 
Commercial  Place,  Norfolk,  VA  23510. 
Replies  to  the  NS  petition  are  due  on  or 
before  December  26,  2000. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandoiunent  or  discontinuance 
regulations  at  49  CFR  part  1152. 

An  environmental  assessment  (or 
impact  statement)  is  normally  made 
available  in  abandonment  or 
discontinuance  proceedings,  but  under 
49  CFR  1105.6(d),  the  Board  may 
modify  the  environmental  requirements 
in  appropriate  circumstances.  The 
requirements  are  being  modified  here. 
NS  has  never  conducted  operations  over 
the  line  apart  from  those  Conrail 
conducted  on  NS's  behalf.  Granting  a 
carrier  authority  to  discontinue  service 
it  has  never  provided  appears  to  have  no 
environmental  impact.  The  requirement 
that  the  carrier  submit  a  report  and  that 
the  Board  prepare  an  analysis  are 
therefore  superfluous. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  November  28,  2000. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-30941  Filed  12-4-00;  8:45  am] 
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DEPARTME^f^  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Grant  Program  for  Research  and 
Development  In  the  Field  of 
Transportation  Statistics 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 

ACTION:  Notice;  correction. 


SUMMARY:  On  November  20,  2000,  the 
Bureau  of  Transportation  Statistics 
(BTS)  published  a  Federal  Register 
notice  soliciting  applications  for  its 
Transportation  Statistics  Research 
Grants  program.  The  due  date  for 
applications  listed  in  that  notice  was 
incorrect  and  this  document  provides 
the  correct  date. 

DATES:  For  BTS  to  consider  your 
application,  we  must  receive  it  by 
January  19,  2001,  at  5  p.m.  Eastern 
Standard  Time.  Applications  received 
after  January  19,  2001,  will  be  held  for 
the  next  cycle,  which  is  anticipated  to 
be  every  six  to  twelve  months,  unless 
you  request  in  vmting  that  your 
application  be  returned. 
ADDRESSES:  You  must  send  six  copies  of 
the  application  package  to  the  BTS 
Grants  Program,  Room  3430,  Bureau  of 
Transportation  Statistics,  US 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Promod  Chandhok,  Office  of  Statistical 
Programs  and  Services,  Bureau  of 
Transportation  Statistics,  Room  3430, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590;  phone  (202)  366-2158;  fax: 
(202)  366-3640;  e-mail: 
promod.chandhok@bts.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20,  2000, 
65  FR  69803,  the  Bureau  published  a 
notice  announcing  its  Transportation 
Statistics  Research  Grants  program  and 
describing  who  is  eligible  to  apply,  the 
application  process,  and  how  grants  will 
be  awarded.  However,  the  notice  was 
published  with  an  incorrect  application 
due  date  listed  in  the  DATES  section.  The 
correct  due  date  is  January  19,  2001. 

David  Banks, 

Assistant  Director. 

[FR  Doc.  00-30869  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  International 
Monetary  Fund  Advisory  Committee 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 


summary:  Under  section  61 0  of  the 
Foreign  Operations,  Export  Financing 
and  Related  Programs  Appropriations 
Act,  1999,  the  Secretary  of  the  Treasury 
is  required  to  establish  an  International 
Monetary  Fund  Advisory  Committee, 
(the  "Committee")  to  advise  the 
Secretary  of  the  IMF  policy. 


DATES:  The  fifth  meeting  of  the 
Committee  will  be  held  on  December 
18,  2000,  beginning  at  2  p.m.  in  the 
Diplomatic  Room  located  on  the  third 
floor  of  the  main  Department  of  the 
Treasury  building,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Official:  William 
McFadden,  Senior  Policy  Advisor, 
Office  of  International  Monetary  and 
Financial  Policy,  (Room  4305,  NY  Ave. 
Bldg.),  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW,  Washington, 
D.C.,  20220.  Telephone  number  202- 
622-0343,  fax  number  (202)  622-7664. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Conmiittee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  IMF  Advisory  Committee  will 
continue  discussions  regarding  the 
reforms  of  the  IMF  called  for  by 
Congress  in  various  pieces  of  legislation. 
The  reforms  may  be  broadly  categorized 
in  the  areas  of  trade  and  market 
liberalization,  social  policy,  core  labor 
standards,  the  environment,  good 
governance,  and  transparency. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  If  you 
wish  to  attend  please  FAX  your  full 
name,  date  of  birth  and  social  seciurity 
nimiber  to  the  Designated  Federal 
Official  no  later  than  4  p.m.,  December 
14th,  for  clearance  into  the  Treasury 
building.  Members  of  the  public  who 
have  provided  such  information,  must 
enter  the  main  Treasury  building  at  the 
entrance  on  15th  Street  between  F  and 
G  Streets,  and  must  provide  a  photo  ID 
at  the  entrance  to  be  admitted  into  the 
building. 

Members  of  the  public  may  submit 
written  comments.  If  you  wish  to 
furnish  such  comments,  please  provide 
16  copies  of  your  written  material  to  the 
Designated  Federal  Official.  If  you  wish 
to  have  your  comments  distributed  to 
members  of  the  Committee  in  advance 
of  the  fourth  meeting,  16  copies  of  any 
written  material  should  be  provided  to 
the  Designated  Federal  Official  no  later 
than  December  12,  2000. 

Dated:  November  28,  2000. 
William  McFadden, 
Designated  Federal  Official. 
IFR  Doc.  00-30845  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  33 

[Docket  No.  RM96-4-000;  Order  No.  642] 

Revised  Filing  Requirements  Under 
Part  33  of  the  Commission's 
Regulations 

Correction 

In  rule  dociunent  00-29676  beginning 
on  page  70984  in  the  issue  of  Tuesday, 
November  28,  2000,  make  the  following 
corrections: 

§33.3    {Corrected] 

1.  On  page  71016,  in  the  third 
column,  %33.3(c)(5)  is  corrected;  "(5)" 
should  read  "(5)". 

2.  On  the  same  page,  in  the  same 
column,  §33.3  {c)(6)  is  corrected;  "  (6) 
"  should  read  "(6)". 

(FR  Doc.  CO-29676  Filed  12-4-00;  8:45  am] 

BfLUNG  CODE  1 505-01 -0 


DEPARTMENT  HEALTH  AND  HUMAN 
SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 
[Docket  No.  99F-1912] 

Irradiation  in  the  Production, 
Processing,  and  Handling  of  Food 

Correction 

In  rule  document  00-30453  beginning 
on  page  71056  in  the  issue  of 
Wednesday,  November  29,  2000,  make 
the  following  correction: 


On  page  71056,  in  the  third  colimin 
'ER29NO00.001"  should  read 


RE  = 


Dup 


[FR  Doc.  CO-30453  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 
[OR-957-00-1420-BJ:  GDI -0033] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

Correction 

In  notice  document  00-29480 
beginning  on  page  69572  in  the  issue  of 
Friday,  November  17,  2000,  make  the 
following  corrections: 

1.  On  page  69573,  in  the  first  colimm, 
under  "Washington  ",  "T.  27  S.,  R.  34 
E.,  accepted  February  4,  1999  "  should 
read  "T.  27  N.,  R.  34  E.,  accepted 
February  4,  1999  ". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  location  "T.  22  S., 
R.  11  W.,  accepted  October  5,  1999  " 
should  read  "T.  22  N.,  R.  11  W.. 
accepted  October  5, 1999  ". 

3.  On  the  same  page,  in  the  same 
colvmin,  in  the  same  locadon  "T.  33  S., 
R.  17  E.,  accepted  October  20,  2000  " 
should  read  "T.  33  N.,  R.  17  E.,  accepted 
October  20,  2000  ". 

[FR  Doc,  CO-29480  Filed  12-4-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Reveiw;  comment 
request 

Correction 

In  notice  document  00-29620 
appearing  on  page  69793  in  the  issue  of 
Monday,  November  20,  2000,  make  the 
following  correction: 


In  the  second  column,  nine 
paragraphs  from  the  bottom  of  the  page, 
"0MB  Number:  1200-0153  "  should 
read  "0MB  Number:  1220-0153  ". 

[FR  Doc.  CO-29620  Filed  12-4-00;  8:45  am] 
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SECURITIES  and  EXCHANGE 
COMMISSION 

[Release  No.  34-43583;  File  No.  SR-NASD- 
00-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  Removal 
of  Duplicative  Provisions 

Correction 

In  notice  document  00-30136 
beginning  on  page  70751  in  the  issue  of 
Monday,  November  27,  2000,  make  the 
following  correction: 

On  page  70756,  in  the  second  column, 
in  the  first  complete  paragraph, 
"December  18,  2001  ",  should  read 
"December  18,  2000  ". 

[FR  Doc.  CO-30136  Filed  12-4-00;  8:45  am] 

BILLING  CODE  1506-O1-O 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  1 

Departmental  Offices;  Privacy  Act  of 
1974;  Implementation 

Correction 

In  rule  document  00-29673  beginning 
on  page  69865  in  the  issue  of  Tuesday, 
November  21,  2000,  make  the  following 
correction:  , 

§1.36  [Corrected] 

On  page  69875,  in  the  first  column,  in 
the- table  under  "(v)  Bureau  of  Engraving 
and  Printing:",  "BEP  .004"  should  read 
"BEP  .044". 

[FR  Doc.  CO-29673  Filed  12-4-00;  8:45  am] 
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Revision  of  the  Commission's  Auditor 

Independence  Requirements;  Final  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210  and  240 

[Release  Nos.  33-7919;  34-43602;  35- 
27279;  IC-24744;  IA-1911;  FR-56;  File  No. 
S7-13-00] 

RIN  323S-AH91 

Revision  of  the  Commission's  Auditor 
Independence  Requirements 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
is  adopting  rule  amendments  regarding 
auditor  independence.  The  amendments 
modernize  the  Commission's  rules  for 
determining  whether  an  auditor  is 
independent  in  light  of  investments  by 
auditors  or  their  family  members  in 
audit  clients,  employment  relationships 
between  auditors  or  their  family 
members  and  audit  clients,  and  the 
scope  of  services  provided  by  audit 
firms  to  their  audit  clients.  The 
amendments,  among  other  things, 
significantly  reduce  the  niunber  of  audit 
firm  employees  and  their  family 
members  whose  investments  in  audit 
clients  are  attributed  to  the  auditor  for 
purposes  of  determining  the  auditor's 
independence.  The  amendments  shrink 
the  circle  of  family  and  former  firm 
personnel  whose  employment  impairs 
an  auditor's  independence.  They  also 
identify  certain  non-audit  services  that, 
if  provided  by  an  auditor  to  public 
company  audit  clients,  impair  the 
auditor's  independence.  The  scope  of 
services  provisions  do  not  extend  to 
services  provided  to  non-audit  clients. 
The  final  rules  provide  accounting  firms 
with  a  limited  exception  fi'om  being 
deemed  not  independent  for  certain 
inadvertent  independence  impairments 
if  they  have  quality  controls  and  satisfy 
other  conditions.  Finally,  the 
amendments  require  most  public 
companies  to  disclose  in  their  annual 
proxy  statements  certain  information 
related  to,  among  other  things,  the  non- 
audit  services  provided  by  their  auditor 
diuing  the  most  recent  fiscal  year. 

DATES:  Effective  date:  February  5,  2001. 
Compliance  dates:  Transition  Dates: 
Until  August  5,  2002,  providing  to  an 
audit  client  the  non-audit  services  set 
forth  in  §  210.2-01{c){4)(iii)  (appraisal 
or  valuation  services  or  fairness 
opinions)  and  §210.2-01{c)(4)(v) 
(internal  audit  services)  will  not  impair 
an  accountant's  independence  with 
respect  to  the  audit  client  if  performing 
those  services  did  not  impair  the 


accountant's  independence  under  pre- 
existing requirements  of  the  SEC,  the 
Independence  Standards  Board,  or  the 
accounting  profession  in  the  United 
States.  Until  May  7,  2001,  having  the 
financial  interests  set  forth  in  §  2 10.2- 
01(c)(l)(ii)  or  the  employment 
relationships  set  forth  in  §210.2- 
01(c)(2)  will  not  impair  an  accountant's 
independence  with  respect  to  the  audit 
client  if  having  those  financial  interests 
or  employment  relationships  did  not 
impair  the  accountant's  independence 
under  pre-existing  requirements  of  the 
SEC,  the  Independence  Standards 
Board,  or  the  accounting  profession  in 
the  United  States.  Until  December  31, 
2002,  §  210.2-01(d)(4)  shall  not  apply  to 
offices  of  the  accounting  firm  located 
outside  of  the  United  States.  Registrants 
must  comply  with  the  new  proxy  and 
information  statement  disclosure 
requirements  for  all  proxy  and 
information  statements  filed  with  the 
Commission  after  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Morrissey,  Deputy  Chief  Accountant, 
or  Sam  Burke,  Assistant  Chief 
Accountant,  Office  of  the  Chief 
Accountant,  at  (202)  942-4400,  or  with 
respect  to  questions  about  investment 
companies.  John  S.  Capone,  Chief 
Accoimtant,  Division  of  Investment 
Management,  at  (202)  942-0590, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting 
amendments  to  Rule  2-01  of  Regulation 
S-X '  and  Item  9  of  Schedule  14A  2 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act").^ 

I.  Executive  Summary 

We  are  adopting  amendments  to  our 
current  rules  regarding  auditor 
independence.*  The  final  rules  advance 
ovu-  important  policy  goal  of  protecting 
the  millions  of  people  who  invest  their 
savings  in  our  securities  markets  in 
reliance  on  financial  statements  that  are 
prepared  by  public  companies  and  other 
issuers  and  that,  as  required  by 
Congress,  are  audited  by  independent 
auditors. 5  We  believe  the  final  rules 


'17  CFR  210.2-01. 

2  17  CFR  240.148-101. 

^ISU.S.C.  §78ae(se<j. 

*  The  amendments  were  proposed  in  Securities 
Act  Release  No.  7870  (June  30,  2000)  (the 
■Proposing  Release")  (65  PR  43148). 

^This  release  uses  the  terms  "independent 
auditor,"  "auditor,"  "independent  public 
accountant,"  "accountant,"  and  "independent 
accountant"  interchangeably  to  refer  to  any 
independent  certified  or  independent  public 
accountant  who  performs  an  audit  of  or  reviews  a 
public  company's  financial  statements  or  whose 


strike  a  reasonable  balance  among 
commenters'  differing  views  about  the 
proposals  while  achieving  our 
important  public  policy  goals. ^ 

Independent  auditors  have  an 
important  public  trust.^  Investors  must 
be  able  to  rely  on  issuers'  financial 
statements.**  It  is  the  auditor's  opinion 
that  furnishes  investors  with  critical 
assurance  that  the  financial  statements 
have  been  subjected  to  a  rigorous 
examination  by  an  objective,  impartial, 
and  skilled  professional,  and  that 
investors,  therefore,  can  rely  on  them.  If 
investors  do  not  believe  that  an  auditor 
is  independent  of  a  company,  they  will 
derive  little  confidence  from  the 
auditor's  opinion  and  will  be  far  less 
likely  to  invest  in  that  public  company's 
securities.^ 

One  of  our  missions  is  to  protect  the 
reliability  and  integrity  of  the  financial 
statements  of  public  companies.  To  do 
so,  and  to  promote  investor  confidence, 
we  must  ensure  that  oiur  auditor 
independence  requirements  remain 
relevant,  effective,  and  fair  in  light  of 
significant  changes  in  the  profession, 
structural  reorganizations  of  accounting 
firms,  and  demographic  changes  in 


report  or  opinion  is  filed  with  the  Commission  in 
accordance  with  the  federal  securities  laws  or  the 
Commission's  regulations. 

^In  addition  to  soliciting  comments  in  the 
Proposing  Release,  we  held  four  days  of  public 
hearings  (July  26,  Sept.  13,  Sept.  20.  and  Sept.  21). 
The  public  comments  we  received  can  be  reviewed 
in  our  Public  Reference  Room  at  450  Fifth  Street, 
N.W.,  Washington,  DC,  20549,  in  File  No.  S7-13- 
00.  Public  comments  submitted  by  electronic  mail 
are  on  our  website,  www.sec.gov.  The  written 
testimony  and  transcripts  from  each  of  our  public 
hearings  (July  26,  Sept.  13.  Sept.  20,  and  Sept.  21) 
are  available  on  our  website.  For  purposes  of  this 
release,  date  references  following  the  names  of 
participants  at  our  public  hearings  indicate  the 
hearing  date  for  which  the  participant  submitted 
written  testimony  and/or  appeared  as  a  witness. 

'The  profession's  principles  of  professional 
conduct  state,  "Members  should  accept  the 
obligation  to  act  in  a  way  that  will  serve  the  public 
interest,  honor  the  public  trust,  and  demonstrate 
commitment  to  professionalism."  American 
Institute  of  Certified  Public  Accountants  ("AICPA") 
Professional  Standards:  Code  of  Professional 
Conduct  ("AICPA  Code  of  Professional  Conduct"), 
ET§53. 

•  Public  companies  and  other  public  issuers  and 
entities  registered  with  us  must  have  their  armual 
financial  statements  audited  by  independent  public 
accountants.  See,  e.g..  Items  25  and  26  of  Schedule 
A  to  the  Securities  Act  of  1933  (the  "1933  Act"), 
15  U.S.C.  §  77aa(25)  and  (26),  that  expressly  require 
that  financial  statements  be  audited  by  independent 
public  or  certified  accountants.  See  also  infra  note 
34. 

*See,  e.g..  Testimony  of  )ohn  Whitehead,  retired 
Chairman,  Coldman  Sachs  &  Co.  (Sept.  13,  2000) 
("Financial  statements  are  at  the  very  heart  of  our 
capital  markets.  They're  the  basis  for  analyzing 
investments.  Investors  have  every  right  to  be  able 
to  depend  absolutely  on  the  integrity  of  the 
financial  statements  that  are  available  to  them,  and 
if  that  integrity  in  any  way  falls  under  suspicion, 
then  the  capital  markets  will  surely  suffer  if 
investors  feel  they  cannot  rely  absolutely  on  the 
integrity  of  those  financial  statements."). 


society.'"  There  have  been  important 
developments  in  each  of  these  areas 
since  we  last  amended  our  auditor 
independence  requirements  in  1983." 

More  and  more  individual  investors 
participate  in  our  markets,  either 
directly  or  through  mutual  funds, 
pension  plans,  and  retirement  plans. 
Nearly  half  of  all  American  households 
are  invested  in  the  stock  market. '^  As 
technology  has  advanced,  investors 
increasingly  have  direct  access  to 
financial  information,  and  they  act 
decisively  upon  relatively  small  changes 
in  an  issuer's  financial  results.  These 
and  other  market  changes  highlight  the 
importance  to  the  market  and  to 
investor  confidence  of  financial 
information  that  has  been  audited  by  an 
auditor  whose  only  master  is  the 
investing  public. '^ 

As  discussed  in  the  Proposing  Release 
and  below,  the  accounting  industry  has 
been  transformed  by  significant  changes 
in  the  structure  of  tbe  largest  firms. 
Accounting  firms  have  woven  an 
increasingly  complex  web  of  business 
and  financial  relationships  with  their 
audit  clients.  The  nature  of  the  non- 
audit  services  that  accounting  firms 
provide  to  their  audit  clients  has 
changed,  and  the  revenues  from  these 
services  have  dramatically  increased.  In 
addition,  there  is  more  mobility  of 
employees  and  an  increase  in  dual- 
career  families. 

We  proposed  changes  to  our  auditor 
independence  requirements  in  response 
to  these  developments.  As  more  fully 


'"As  stated  by  Baxter  Rice,  President  of  the 
California  Board  of  Accountancy,  "(Iln  this  ever- 
revolving  economy  and  business  environment,  it's 
important  that  we  go  back  and  take  a  look  at  these 
regulations  and  see  whether  they  are  really 
applicable,  and  whether  or  not  what  we  do  is  going 
to  in  any  way  interfere  with  or  is  going  to  enhance 
auditor  independence,  including  the  public 
perception  of  auditor  independence."  Testimony  of 
Baxter  Rice  (Sept.  13,  2000). 

"  Financial  Reporting  Release-("FRR")  No.  lO' 
(Feb.  25.  1983). 

"In  1999,  an  estimated  48.2%,  or  49.2  million, 
U.S.  households  owned  equities  either  in  mutual 
funds  or  individually,  up  from  19%  in  1983. 
Investment  Company  Institute  and  Securities 
Industry  Association,  "Bull  Market,  Other 
Developments  Fuel  Growth  in  Equity  Ownership" 
(available  at  www.sia.com/html/pr834.html.). 

"  See,  e.g..  Testimony  of  Senator  Howard 
Metzenbaum  (Ret.),  Chairman.  Consumer 
Federation  of  America  (Sept.  20,  2000)  ("Our 
nation's  current  prosperity  and  future  financial 
security  are  tied  up  as  never  before  in  our  financial 
markets.  For  that  reason,  whether  they  know  it  or 
not,  Americans  are  enormously  dependent  on 
independent  auditors,  both  to  *   •   *  ensure  the 
reliability  of  the  information  they  use  to  make 
individual  investment  decisions  and  to  ensure  the 
efficiency  of  the  marketplace  in  assigning  value  to 
stocks.");  Testimony  of  Ralph  Whitworth,  Managing 
Member,  Jlelational  Investors  LLC  (Sept.  13,  2000) 
("[Ajuditor  independence  goes  to  the  very  essence 
of  our  capital  markets,  and  it's  linked  inextricably 
to  the  efficiencies  of  our  capitalist  system."}. 


discussed  below,  we  are  adopting  rules, 
modified  in  response  to  almost  3,000 
comment  letters  we  received  on  our 
-proposal,  written  and  oral  testimony 
from  folu-  days  of  public  hearings  (about 
35  hours  of  testimony  from  almost  100 
witnesses),  academic  studies,  surveys 
and  other  professional  literature. 

The  Independence  Standard. 
Independence  generally  is  understood 
to  refer  to  a  mental  state  of  objectivity 
and  lack  of  bias.'*  The  amendments 
retain  this  understanding  of 
independence  and  provide  a  standard 
for  ascertaining  whether  the  auditor  has 
the  requisite  state  of  mind.  The  first 
prong  of  the  standard  is  direct  evidence 
of  the  auditor's  mental  state: 
independence  "in  fact."  The  second 
prong  recognizes  that  generally  mental 
states  can  be  assessed  only  thrtDugh 
observation  of  external  facts;  it  thus 
provides  that  an  auditor  is  not 
independent  if  a  reasonable  investor, 
with  knowledge  of  all  relevant  facts  and 
circiunstances,  would  conclude  that  the 
auditor  is  not  capable  of  exercising 
objective  and  impartial  judgment.  The 
proposed  amendments  to  Rule  2-01 
included  in  the  rule  foiu-  principles  for 
determining  whether  an  accoimtant  is 
independent  of  its  audit  client.  While 
some  commenters  supported  our 
inclusion  of  the  foiu-  principles  in  the 
rule, '5  others  expressed  concerns  about 
the  generality  of  these  principles  and 
raised  questions  concerning  their 
application  to  particular 
circumstances.'^  In  response,  we  have 
included  the  four  principles  instead  in 
a  Preliminary  Note  to  Rule  2-01  as 
factors  that  the  Commission  will 
consider,  in  the  first  instance,  when 
making  independence  determinations  in 
accordance  with  tbe  general 
independence  standard  in  Rule  2-01  (b). 

The  amendments  identify  certain 
relationships  that  render  an  accoimtant 
not  independent  of  an  audit  client 
under  the  standard  in  Rule  2-01  (b).  The 
relationships  addressed  include,  among 


'-*  See  discussion  in  Proposing  Release.  Section 
n.B. 

"  See.  e.g..  Written  Testimony  of  Dennis  Paul 
Spackman,  Chairman.  National  Association  of  State 
Boards  of  Accountancy  (Sept.  13.  2000)  (The  four 
principles  "set  a  sensible  baseline  that  is  simply 
stated,  easy  to  understand,  useable,  and  square  on 
the  mark.  'They  also  serve  as  an  exceptional 
foundation  to  the  other  elements  of  the  proposed 
revision.  •   *   •  (Tjhey  can  serve  as  a  bright  beacon 
giving  much  needed  guidance  to  members  of  the 
profession*   *   *");  Written  Testimony  of  Robert  L. 
Ryan,  Chief  Financial  Officer,  Medtronic,  Inc.  (Sept. 
20,  2000);  Written  Testimony  of  John  C.  Bogle, 
Member,  Independence  Standards  Board  (July  26, 
2000). 

»»  See,  e.g..  Letter  of  Arthur  Andersen  LLP  (Sept. 
25,  2000)  ('Arthur  Andersen  Letter');  Written 
Testimony  of  the  New  York  Society  of  Certified 
Public  Accoimtants  (S«pt.  13,  2000). 


others,  financial,  employment,  and 
business  relationships  between  auditors 
and  audit  clients,  and  relationships 
between  auditors  and  audit  clients 
where  the  auditors  provide  certain  non- 
audit  services  to  their  audit  clients. 

Financial  and  Employment 
Relationships.  Current  requirements 
attribute  to  an  auditor  ownership  of 
shares  held  by  every  partner  in  the 
auditor's  firm,  certain  managerial 
employees,  and  their  famibes.  We 
believe  that  indep>endence  will  be 
protected  and  the  rules  will  be  more 
workable  by  focusing  on  those  persons 
who  can  influence  the  audit,  instead  of 
all  partners  in  an  accounting  firm. 
Accordingly,  we  proposed  to  narrow 
significantly  the  application  of  these 
rules.  Commenters  generally  supported 
our  efforts  to  modernize  the  current 
rules  because  they  restrict  investment 
and  emplo>Tnent  opportunities  available 
to  firm  personnel  and  their  families  in 
ways  that  may  no  longer  be  relevant  or 
necessary  for  safeguarding  auditor 
independence  and  investor 
confidence.'"  Not  all  commenters 
agreed  with  all  aspects  of  the 
proposals.'^  We  have  modified  the 
proposal  in  some  respects,  but  the  final 
rule,  like  the  proposal,  shrinks 
significantly  ihe  circle  of  firm  personnel 
whose  investments  are  imputed  to  the 
auditor.  The  rule  also  shrinks  the  circle 
of  family  members  of  auditors  and 
former  firm  personnel  whose 
employment  vriih  an  audit  client 
impairs  the  auditor's  independence. 


"  See.  e.g..  Letter  of  Ernst  &  Young  LLP  (Sept.  25. 
2000)  ('Ernst  &  Young  Letter  ");  Written  Testimony 
of  James  J.  Schiro,  Chief  Exectitive  Officer 
PricewaterhouseCoopers  (Sept  20.  2000):  Written 
Testimony  of  the  New  York  State  Society  of 
Certified  Public  Accountants  (Sept.  13,  2000); 
Written  Testimony  of  James  E.  Copeland,  Chief 
Executive  Officer,  Deloitte  ft  Touche  LLP  (SepL  20, 
2000):  Arthur  Andersen  Letter. 

"  Some  commenters,  for  example,  believed  that 
the  amendments  went  too  far.  See,  e.g..  Written 
Testimony  of  J.  Michael  Cook,  former  Chairman  and 
Chief  Executive  Officer.  Deloitte  &  Touche  (July  26. 
2000)  (supporting  proposed  rule  changes  in  this 
area  but  stating  that  no  partner  in  an  accounting 
firm  should  have  a  financial  interest  in  any  of  the 
firm's  audit  clients);  Written  Testimony  of  Ray  J. 
Groves,  former  Chairman  and  CEO,  Ernst  &  Young 
(July  26.  2000)  (agreeing  with  proposals  but  stating 
preference  to  retain  current  proscription  of  direct 
investment  in  an  audit  client  by  all  partners, 
principals,  and  shareholders  of  an  accoimting  firm); 
Testimony  of  Paul  B.W.  Miller,  Professor. 
University  of  Colorado  at  Colorado  Springs  (July  26, 
2000)  ("I  want  to  direct  my  attention  "   *   *  to  the 
ownership  (provisions),  and  my  language  is  plain. 
It  simply  says  don't  do  it");  Written  Testimony  of 
Ronald  Nielsen  and  Kathleen  Chapman.  Iowa 
Accountancy  Examining  Board  (Sept.  20,  2000). 
While  supporting  the  goals  of  the  modernization, 
others  provided  suggestions  to  address  their 
concerns  about  possible  unintended  consequences. 
See,  e.g..  Ernst  ft  Young  Letter:  Letter  of 
PricewaterhouseCoopers  LLP  (Sept.  25,  2000) 
("PricewaterhouseCoopers  Letter"). 
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Non-Audit  Services.  As  we  discuss 
below, '^  there  has  been  growing 
concern  on  the  part  of  the  Commission 
and  users  of  financial  statements  about 
the  effects  on  independence  when 
auditors  provide  both  audit  and  non- 
audit  services  to  their  audit  clients. 
Dramatic  changes  in  the  accoiuiting 
profession  and  the  types  of  services  that 
auditors  are  providing  to  their  audit 
clients,  as  well  as  increases  in  the 
absolute  and  relative  size  of  the  fees 
charged  for  non-audit  services,  have 
exacerbated  these  concerns.  As  the 
Panel  on  Audit  Effectiveness  (the 
"O'Malley  Panel")  recently  recognized, 
"The  potential  effect  of  non-audit 
services  on  auditor  objectivity  has  long 
been  an  area  of  concern.  That  concern 
has  been  compounded  in  recent  years 
by  significant  increases  in  the  amounts 
of  non-audit  services  provided  by  audit 
firms."  2° 

We  considered  a  full  range  of 
alternatives  to  address  these  concerns. 
Our  proposed  amendments  identified 
certain  non-audit  services  that,  when 
rendered  to  an  audit  client,  impair 
auditor  independence.  The  proposed 
restrictions  on  non-audit  services 
generated  more  comments  than  any 
other  aspect  of  the  proposals.  Some 
commenters  agreed  with  our 
proposals. 21  Others  believed  that  the 


'«  See  infra  Section  IIl.C;  see  also  Proposing 
Release,  Section  n.C. 

^°  The  Panel  on  Audit  Effectiveness:  Report  and 
Recommendations  (the  "O'Malley  Panel  Report"), 
at  1  5.6  (Aug.  31.  2000).  The  Chainnan  of  the  Pubhc 
Oversight  Board  ("POB")  similarly  warned  about 
the  "uncontrolled  expansion"  of  management 
advisory  services  to  audit  clients.  Letter  from  John 
J.  McCloy,  Chainnan,  POB  (fonner  Chairman  of  the 
Board  of  Chase  Manhattan  Bank  and  former 
President  of  The  World  Bank),  to  Walter  E.  Hanson, 
Chainnan.  Executive  Committee.  SEC  Practice 
Section  ("SECPS")  (Mar.  9,  1979). 

*'  See,  e.g.,  Testimony  of  Robert  E.  £)enham. 
Member,  Independence  Standards  Board  ("ISB") 
(July  26,  2000)  ("I  think  (the  proposals]  represent 
a  very  thoughtful,  rational,  coherent  set  of 
proposals."):  Letter  of  Michael  McOaniel  (Aug.  14, 
2000)  (supporting  SEC  proposal  and  disagreeing 
with  a  Form  Letter  from  the  AICPA  to  its  members 
("AICPA  Form  Letter")  urging  them  to  write  to  the 
SEC  to  oppose  the  scope  of  services  proposal); 
Letter  of  Randie  Burrell,  CPA  (Aug.  14,  2000) 
(same):  Letter  of  Leland  D.  O'Neal,  CPA  (Aug.  15, 
2000)  (same):  Letter  of  David  A.  Storhaug.  CPA 
(Aug.  21.  2000)  (same);  Letter  of  Arthur  Gross  (Sept. 
10.  2000);  Letter  of  Kristian  Holvoet  (Sept.  8.  2000); 
Letter  of  Bettina  B.  Menzel  (Sept.  9,  2000);  Letter 
of  Robert  Hanseman  (Sept.  10.  2000):  Written 
Testimony  of  Thomas  S.  Goodkind,  CPA  (Sept.  13, 
2000):  Testimony  of  Senator  Howard  Metzenbaum 
(Ret.).  Chairman,  Consumer  Federation  of  America 
(Sept.  20,  2000);  Written  Testimony  of  Bill 
Patterson,  Director,  Office  of  Investments,  AFL-QO 
(Sept.  20.  2000):  Written  Testimony  of  Frank  Torres, 
Constmiers  Union  (Sept.  20.  2000);  Testimony  of 
Nimish  Patel,  Attorney,  PoUet  &  Richardson  (July 
26,  2000).  See  also  Senator  George  )r  Mitchell  (Ret.), 
"How  to  Keep  Investor  Confidence,"  Editorial. 
Boston  Globe,  pg.  A15  (Oct.  28,  2000)  ("The 
commission's  proposal  is  well-reasoned  and 
appropriate.  •  *   *  [Tjhe  commission  should  adopt 


proposals  were  not  restrictive  enough 
and  recormnended  a  total  ban  on  all 
non-audit  services  provided  by  auditors 
to  their  audit  clients. 22  Still  other 
commenters  opposed  any  Commission 
rule  on  non-audit  services. ^^  After 
careful  consideration  of  the  argiunents 
on  all  sides,  and  for  the  reasons 
discussed  below,  we  have  determined 
not  to  adopt  a  total  ban  on  non-audit 
services,  despite  the  recommendations 
of  some,  and  instead  to  identify  certain 
non-audit  services  that,  if  provided  to 
an  audit  client,  render  the  auditor  not 
independent  of  the  audit  client. 

In  response  to  public  comments, 2*  in 
several  instances  we  have  conformed 
the  restrictions  to  the  formulations  set 
forth  in  the  professional  literature  or 
otherwise  modified  the  final  rule  to 
better  describe,  and  in  some  cases 
narrow,  the  types  of  services  restricted. 
For  example,  the  final  rule  does  not  ban 
all  valuation  and  appraisal  services;  its 
restrictions  apply  only  where  it  is 


this  rule  to  protect  Investor  confidence  and 
strengthen  the  most  vibrant  financial  market  system 
in  the  world."). 

"  See,  e.g..  Written  Testimony  of  Kayla  J.  Gillan, 
General  Counsel,  California  Public  Employees' 
Retirement  System  ("CalPERS"),  which  is  the 
largest  public  retirement  system  in  the  United 
States  with  over  1.2  million  participants  (Sept.  13, 
2000)  ("The  SEC  should  consider  simplifying  its 
Proposal  and  drawing  a  bright-line  test:  no  non- 
audit  services  to  an  audit  client.");  Written 
Testimony  of  John  H.  Biggs,  Chairman  and  CEO  of 
TIAA-CREF,  which  has  2.2  million  participants 
(July  26.  2000)  ("IDndependent  public  audit  firms 
should  not  be  the  auditors  of  any  company  for 
which  they  simultaneously  provide  other  services. 
It's  that  simple,"):  Written  Testimony  of  Alan  P. 
Cleveland,  the  New  Hampshire  Retirement  System, 
with  52,000  members  (Sept.  13,  2000)  (  "We  regard 
the  concurrent  performance  by  the  company's 
external  auditor  of  non-auditor  services  at  the 
direction  and  under  the  control  of  management  to 
be  inherently  corrosive  and  fundamentally 
incompatible  with  that  duty  of  independence  and 
fidelity  owed  by  the  auditor  to  the  investing 
public"):  Testimony  of  Jack  Ciesielski,  accounting 
analyst  (July  26,  2000)  ("I  think  the  single  best  way 
to  improve  auditor  independence  and  the 
appearance  of  auditor  independence  is  to  call  for 
an  exclusionary  ban  on  non-audit  services  to  audit 
clients.");  Letter  of  Carson  L.  Eddy,  CPA.  (Aug.  22, 
2000)  ("It  is  my  opinion  that  the  general  public 
would  be  better  served  if  Certified  Public 
Accountants  providing  the  attest  function  for  a 
client  were  unable  to  do  any  other  consulting  work 
for  that  client,  with  the  exception  for  the  ability  to 
prepare  tax  returns.");  Letter  of  William  V.  Allen, 
Jr..  CPA  (Aug.  22.  2000):  Letter  of  Terry  Guckes 
(Sept.  9,  2000);  Letter  of  Art  Koolwine  (Sept.  8, 
2000);  Letter  of  Elliot  M.  Simon  (Sept.  9.  2000); 
Letter  of  Melvin  Schupack  (Sept.  9,  2000):  Letter  of 
William  Odendahl  (Sept.  5,  2000). 

"  See.  e.g..  Letter  of  the  AICPA  (Sept.  25.  2000) 
("AICPA  Letter"):  Letter  of  KPMG  (Sept.  25.  2000) 
("KPMG  Letter"):  Letters  of  Robert  Roy  Ward, 
Chainnan  and  Chief  Executive  Officer,  Home  CPA 
Group  (Sept.  20.  2000).  Douglas  R.  Ream,  CPA 
(undated).  Jack  W.  Palmer  (Sept.  9,  2000),  Sherry 
Wilson.  CPA  (Aug.  28,  2000).  and  Nathaniel  Boyle. 
CPA  (Aug.  16.  2000)  (each  reiterating  concerns 
expressed  in  the  AICPA 's  Form  Letter). 

"  See.  e.g.,  Ernst  &  Young  Letter. 
PricewaterhouseCoopers  Letter. 


reasonably  likely  that  the  results  of  any 
valuation  or  appraisal,  individually  or 
in  the  aggregate,  would  be  material  to 
the  financial  statements,  or  where  the 
results  will  be  audited  by  the 
accountant.  The  rule  also  provides 
several  exceptions  fi-om  the  restrictions, 
such  as  when  the  valuation  is  performed 
in  the  context  of  certain  tax  services,  or 
the  valuation  is  for  non-financial 
purposes  and  the  results  of  the 
valuation  do  not  affect  the  financial 
statements.  These  changes  are 
consistent  with  our  approach  to  adopt 
only  those  regulations  that  we  believe 
are  necessary  to  preserve  investor 
confidence  in  the  independence  of 
auditors  and  the  financial  statements 
they  audit. 

We  recognize  that  not  all  non-audit 
services  pose  the  same  risk  to 
independence.  Accordingly,  under  the 
final  rule,  accountants  will  continue  to 
be  able  to  provide  a  wide  variety  of  non- 
audit  services  to  their  audit  clients.  In 
addition,  they  of  course  will  be  able  to 
provide  any  non-audit  service  to  non- 
audit  clients. 

Quality  Controls.  The  quality  controls 
of  accounting  firms  play  a  significant 
role  in  helping  to  detect  and  prevent 
auditor  independence  problems.  The 
final  rule  recognizes  this  role  by 
providing  accounting  firms  a  limited 
exception  fi'om  being  deemed  not 
independent  for  certain  independence 
impairments  that  are  ciu-ed  promptly 
after  discovery,  provided  that  the  firm 
has  certain  quality  controls  in  place. 

Disclosure  of  Non-Audit  Services. 
Finally,  we  continue  to  believe  that 
disclosures  that  shed  light  on  the 
independence  of  public  companies' 
auditors  assist  investors  in  making 
investment  and  voting  decisions. 
Accordingly,  we  proposed  and  are 
adopting  requirements  for  disclosures 
that  we  believe  will  be  useful  to 
investors. 2*  In  response  to  commenters' 
concerns  about  the  breadth  of  the 
proposed  disclosure  requirements,^^ 


'^  Commenters  generally  agreed  that  disclosure 
would  be  useful  to  investors.  See,  e.g..  Written 
Testimony  of  James  W.  Barge.  Vice  President  and 
Controller,  Time  Warner  (Sept.  20,  2000);  Letter  of 
The  Institute  of  Internal  Auditors  (Sept.  5,  2000); 
Written  Testimony  of  Dennis  Paul  Spackman. 
Chainnan  of  the  National  Association  of  State 
Boards  of  Accountancy  (Sept.  13,  2000);  Letter  of 
Marsha  Payne,  President.  Association  of  College  & 
University  Auditors  (Sept.  25.  2000);  Letter  of  Keith 
Johnson.  Chief  Legal  Counsel.  State  of  Wisconsin 
Board  (Sept.  20.  2000);  Letter  of  Peter  C.  Qapman. 
Senior  Vice  President  and  Chief  Counsel. 
Investments,  TIAA-CREF  (Sept.  21,  2000). 

"See,  e.g..  Written  Testimony  of  Clarence  E. 
Lockett,  Vice  President  and  Corporate  Controller, 
Johnson  &  Johnson  (Sept.  20,  2000):  Written 
Testimony  of  Philip  A.  Laskawy,  Chairman,  Ernst 
&  Young  LLP  (Sept.  20.  2000). 


however,  we  have  modified  them  in  the 
final  rule. 

n.  Background 

Our  Proposing  Release  generated 
significant  comment  and  broad  debate. 
We  received  nearly  3,000  comment 
letters.  In  addition  to  soliciting 
comments  in  the  Proposing  Release,  we 
held  four  days  of  public  hearings, 
including  one  day  in  New  York  City,  so 
that  we  could  engage  in  a  public 
dialogue  with  interested  parties.  At  the 
hearings,  we  heard  from  almost  100 
witnesses,  representing  investors, 
investment  professionals,  large  and 
small  public  companies,  the  Big  Five 
accounting  firms,  smaller  accounting 
firms,  the  AICPA,  banking  regulators, 
consumer  advocates,  state  accoimting 
board  officials,  members  of  the 
Independence  Standards  Board  ("ISB"), 
academics,  and  others. ^^  In  addition,  the 
Subcommittee  on  Secmities  of  the 
Senate  Committee  on  Banking,  Housing, 
and  Urban  Affairs  held  a  hearing  about 
our  proposal. 28 

We  received  thoughtful  and 
constructive  input  from  a  broad 
spectnun  of  interested  parties.  That 
input  helped  us  to  understand  better  the 
sincere  and  strongly-held  views  on  all 
sides  and  to  shape  final  rule 
amendments  that  incorporate  these 
views  to  the  extent  consistent  with  our 
public  policy  goals.  As  discussed 
specifically  below,  the  final  nUe 
amendments,  particularly  those  related 
to  non-audit  services,  have  been 
modified  from  the  proposals. 

Nevertheless,  some  commenters 
expressed  concern  that  we  have  "rushed 
to  regulate,"  ^^  and  they  asked  that  we 
take  more  time  before  addressing 
auditor  independence  issues  generally; 
and  especially  the  issues  regarding  the 
provision  of  non-audit  services  to  audit 
clients.  As  many  commenters  noted, 
however,  the  issues  presented  by  this 
rulemaking  are  not  new,  ^°  and  recent 


"  See  written  testimony  and  transcripts  from 
each  of  our  hearings. 

2*  A  Proposal  by  the  Securities  and  Exchange 
Commission  to  Modernize  Its  Rules  That  Govern  the 
Independence  of  Accountants  that  Audit  Public 
Companies,  Before  the  Subcomm.  On  Securities  of 
the  Senate  Comm.  On  Banking,  Housing,  and  Urban 
Affairs,  95th  Cong.  2d  Sess.  (Sept.  28,  2000). 

2»  See,  e.g..  Letter  of  KPMG:  Written  Testimony  of 
Robert  K.  Elliott,  Chairman.  AICPA  (Sept.  13.  2000) 
("There  is  no  reason  '   *   *  for  a  rush  to  judgment 
on  these  critical  issues.  We  have  the  time  to  get  it 
right,  and  the  public  is  entitled  to  nothing  less."): 
Written  Testimony  of  Barry  Melancon,  President 
and  Chief  Executive  Officer.  AICPA  (Sept.  13. 
2000):  Letters  of  Richard  W.  Hammel.  CPA  (Sept. 
25.  2000),  Roland  H.  Flyge  II,  CPA  (Sept.  23,  2000). 
and  Daniel  P.  Naragon,  CPA  (Sept.  25,  2000)  (each 
reiterating  concerns  expressed  in  the  AICPA  Form 
Letter). 

30  See  Written  Testimony  of  Bevis  Longstreth. 
former  SEC  Commissioner  and  member  of  the  Panel 


and  accelerating  changes  in  the 
accoimting  profession  and  in  society 
have  made  resolution  of  these  issues 
more  pressing.  For  many  years  the 
profession  has  been  discussing 
modernization  of  the  financial  and 
employment  relationship  rules,  and  the 
scope  of  services  issue  has  been  on  the 
horizon  even  longer. '^  Many  previous 
Commissions  have  studied  these 
issues.32  Against  this  backdrop,  in  light 
of  the  comments  that  our  proposals 
generated,  and  informed  by  our 
experience  and  expertise  in  these 
matters,  we  believe  that  it  is  appropriate 
to  act  now.  33 


on  Audit  Effectiveness  (Sept.  13,  2000)  ("The  SEC 
acting  upon  the  need  for  greater  independence,  a 
need  long  recognized  by  virtually  every  group 
assigned  the  task  of  considering  the  issue  (and  there 
have  been  many),  has  proposed  a  rule  to  meet  this 
need.");  Testimony  of  Senator  Howard  Metzenbaum 
(Ret.),  Chairman,  Consumer  Federation  of  America 
(Sept.  20.  2000);  Written  Testimony  of  Douglas 
Scrivner,  General  Counsel,  Andersen  Consulting 
(Sept.  20,  2000)  ( "This  issue  is  not  new.  The  issue 
has  been  debated  within  the  profession  and  by 
others  for  over  20  years.  The  only  thing  that  has 
changed,  in  my  opinion,  is  that  the  risks  to  the 
system  have  increased.");  Written  Testimony  of 
Dennis  Paul  Spackman,  Chainnan  of  the  National 
Association  of  State  Boards  of  Accountancy  (Sept. 
13,  2000)  ( "(Alction  is  needed.  Indeed,  I  believe  it 
is  long  over  due.  While  further  study  may  enhance 
the  finer  points  of  the  issues,  it  would  do  nothing 
to  resolve  the  larger  concerns.  They  have  been 
deliberated  far  too  long.");  Testimony  of  Larry 
Gelfond,  CPA.  CVA.  CFE,  fonner  President  of  the 
Colorado  State  Board  of  Accountancy  (Sept  13, 
2000)  ("I  firmly  believe  the  SEC  is  taking  a  correct 
position  in  this  long  debated  area  of  concern  to  the 
profession."). 

^'  Congress  itself  considered  the  issue  of  scope  of 
services  in  the  1970s.  See  Report  on  Improving  the 
Accountability  of  Publicly  Owned  Corporations  and 
Their  Auditors,  Subcomm.  on  Reports,  Accounting 
and  Management  of  the  Senate  Comm.  on 
Governmental  Affairs,  95th  Cong..  1st  Sess.  (Comm. 
Print  Nov.  1977). 

^'In  the  late  1980s,  for  example,  several  of  the 
large  public  accounting  firms  filed  a  petition  with 
us  seeking  to  enter  into  joint  ventures,  limited 
partnership  agreements,  and  other  similar 
arrangements  with  audit  clients.  See  Letter  frtim 
Jonathan  G.  Katz,  Secretary,  SEC.  to  Duane  R. 
Kullberg,  Arthur  Andersen  &  Co.  (Feb.  14, 1989) 
(denying  the  petition). 

"  See  Richard  C.  Breeden,  Roderick  M.  Hills, 
David  S.  Ruder  and  Harold  M.  Williams  (former 
Chairmen  of  the  SEC).  Editorial,  "Accounting  for 
Conflicts,  "  Wash.  Post,  at  A31  (July  21,  2000J  ("This 
initiative  is  timely  and  necessary.  *   *   •  (Tjhe  time 
has  come  to  chart  a  surer  path  to  preserving  the  all- 
important  principle  of  auditor  independence  bon\ 
commercial  client  relationships.");  James  J.  Schiro, 
Chief  Executive  Officer.  PricewaterhouseCoopers 
LLP.  "Auditor  Independence:  It's  Time  to  Change 
the  Rules, "  Wall  St.  J.  (Oct.  10,  2000)  {"New  rules 
are  needed  now.  Working  together,  we  can  devise 
rules  that  will  protect  the  public  interest  today  and 
for  decades  to  come.  The  need  for  change  is  upon 
us.  Further  delay  will  only  prolong  confusion  at  a 
time  when  greater  clarity  is  needed.")  (emphasis  in 
original):  Written  Testimony  of  Senator  Howard 
Metzenbaum  (Ret.).  Chainnan.  Consumer 
Federation  of  America  (Sept.  20.  2000)  ("lAj  more 
compelling  question  is.  why  wait?  *   *   *  Speaking 
for  consumers  across  the  country,  we  urge  the 
Commission  to  move  forward  expeditiously  with 
this  important  rule  proposal.");  'Testimony  of 


m.  There  Is  a  Need  for  Commission 
Rulemaking 

A.  The  Independence  Requirement 
Serves  Important  Public  Policy  Goals 

The  federal  securities  laws  require,  or 
permit  us  to  require,  that  financial 
information  filed  with  us  be  certified  or 
audited  by  "independent"  public 
accoimtants.^*  To  a  significant  extent, 
this  makes  independent  auditors  the 
"gatekeepers"  to  the  public  securities 
markets. 35  This  statutory  framework 
gives  auditors  both  a  valuable  economic 
franchise  and  an  important  public  trust. 
Within  this  statutory  framework,  the 


Professor  John  C.  Coffee.  Columbia  University  (July 
26,  2000)  ("Right  now  you  have  the  appropriate 
moment  because  the  vast  majority  of  firms  aren't 
purchasing  dual  services.  If  you  wait  ten  years,  that 
will  change,  and  lit'sj  much  harder  to  change  an 
existing  reality  rather  than  an  approaching  change. 

So  I  think  this  is  the  time  for  action. ); 

Testimony  of  J.  Michael  Cook,  former  Chairman  and 
Chief  Executive  Officer.  Deloitte  &  Touche  (July  26. 
2000)  ("[Tjhe  Commission's  consideration  of  this 
issue  at  this  time  is  both  warranted  and  necessary. 
The  status  quo  is  not  an  acceptable  answer."): 
Written  Testimony  of  Professor  Curtis  C.  Verschoor. 
DePaul  University  (July  26,  2000)  (stating  that  the 
question  is  "jnlot  why  so  fast,  but  what  took  so 
long?  ");  Letter  of  John  S.  Coppel,  CPA.  CFO. 
Electric  Power  Equipment  Company  (Aug.  16.  2000) 
("I  view  this  rule  as  a  long  overdue,  greatly  needed 
response  to  the  practices  now  taking  place  within 
the  profession."). 

'*  For  example.  Items  25  and  26  of  Schedule  A 
to  the  Securities  Act,  15  U.S.C.  77aa(25)  and  (26), 
and  Section  17(e)  of  the  Exchange  Act,  15  U.S.C 
78q.  expressly  require  that  financial  statements  be 
audited  by  independent  public  or  certified 
accountants.  Sections  12(b)(l)U)  and  (K)  and 
13(a)(2)  of  the  Exchange  Act.  15  U.S.C.  78)  and 
78m.  Sections  5(b)(H)  and  (I),  10(a)(1)(G).  and  14  of 
the  Public  Utility  Holding  Company  Act  of  1935 
("PUHCA").  15  U.S.C  79e(b),  79j,  and  79n.  SecUons 
8(b)(5)  and  30(e)  and  (g)  of  the  Investment  Company 
Act  of  1940  ("ICA"),  15  U.S.C  80a-8  and  80a-29, 
and  Section  203(c)(1)(D)  of  the  Investment  Advisers 
Act  of  1940  ( "Advisers  Act  ").  15  U.S.C  80b-3(c)(l), 
authorize  the  Commission  to  require  the  filing  of 
financial  statements  that  have  been  audited  by 
independent  accountants.  Under  this  authority,  the 
Commission  has  required  that  certain  financial 
statements  be  audited  by  independent  accountants. 
See.  e.g..  Article  3  of  Regulation  S-X.  17  CFR 
210.3-01 ,  et  seq.  In  addition,  public  companies 
must  have  their  quarterly  reports  reviewed  by 
independent  accountants.  Article  10  of  Regulation 
S-X,  17  CFR  210.10-01(d)  and  Item  310(b)  of 
Regulation  S-B.  17  CFR  228.310(b).  The  federal 
securities  laws  also  grant  the  Commission  the 
authority  to  define  the  term  "independent."  Section 
19(a)  of  the  Securities  Act.  15  U.S.C.  77s(a).  Section 
3(b)  of  the  Exchange  Act.  15  U.S.C.  78c(b).  Section 
20(a)  of  PUHCA,  15  U.S.C  79t(a).  and  Section  38(a) 
of  the  ICA,  15  U.S.C.  §80a-37(a).  grant  the 
Commission  the  authority  to  define  accounting, 
technical,  and  trade  terms  used  in  each  Act.  Section 
17  of  the  Exchange  Act,  15  U.S.C.  78q.  and  Section 
31  of  the  Investment  Company  Act.  15  U.S.C.  BOa- 
30,  grant  the  Commission  authority  to  prescribe 
accounting  principles  to  be  used  in  the  preparation 
of  financial  statements  required. 

"  Steven  M.  H.  Wallman.  "The  Future  of 
Accounting  and  Disclosure  in  an  Evolving  World: 
The  Need  for  Dramatic  Change."  Accounting 
Horizons,  at  81  (Sept.  1995). 
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independence  requirement  is  vital  to 
our  securities  markets. 

The  independence  requirement  serves 
two  related,  but  distinct,  public  policy 
goals.  One  goal  is  to  foster  high  quality 
audits  by  minimizing  the  possibility 
that  any  external  factors  will  influence 
an  auditor's  judgments.  The  auditor 
must  approach  each  audit  with 
professional  skepticism  and  must  have 
the  capacity  and  the  willingness  to 
decide  issues  in  an  unbiased  and 
objective  manner,  even  when  the 
auditor's  decisions  may  be  against  the 
interests  of  management  of  the  audit 
client  or  against  the  interests  of  the 
auditor's  own  accounting  firm. 

The  other  related  goal  is  to  promote 
investor  confidence  in  the  financial 
statements  of  public  companies. 
Investor  confidence  in  the  integrity  of 
publicly  available  financial  information 
is  the  cornerstone  of  our  securities 
markets.  Capital  formation  depends  on 
the  willingness  of  investors  to  invest  in 
the  securities  of  public  companies. 
Investors  are  more  likely  to  invest,  and 
pricing  is  more  likely  to  be  efficient,  the 
gi  eater  the  assiu-ance  that  the  financial 
information  disclosed  by  issuers  is 
reliable.  3®  The  federal  securities  laws 
contemplate  that  that  assurance  will 
flow  from  knowledge  that  the  financial 
information  has  been  subjected  to 
rigorous  examination  by  competent  and 
objective  auditors. 

■The  two  goals — objective  audits  and 
investor  confidence  that  the  audits  are 
objective— overlap  substantially  but  are 
not  identical.  Because  objectivity  rarely 
can  be  observed  directly,  investor 
confidence  in  auditor  independence 
rests  in  large  measure  on  investor 
perception.37  For  this  reason,  the 


'■  See  generally  CodiRcation  of  Financial 
Reporting  Policies  (the  "Codification")  §601.01 
("An  investor's  willingness  to  conunit  his  capital  to 
an  impersonal  market  is  dependent  on  the 
availability  of  accurate,  material  and  timely 
information  regarding  the  corporations  in  which  he 
has  invested  or  proposes  to  invest.").  Use  of  the 
term  "Codification"  means  the  Codification  that 
existed  prior  to  the  Commission's  adoption  of  the 
rule  amendments  in  this  release.  For  a  list  of 
changes  to  the  Codification  resulting  from  the  rule 
amendments,  see  infra  Section  IX. 

^'  See.  e.g..  Testimony  of  Laurence  H.  Meyer, 
Governor,  Board  of  Governors  of  the  Federal 
Reserve  System  (Sept.  13,  2000)  ("High  quality 
accounting  standards  *   *   *  can  potentially  be 
nullified  if  there  is  a  perception  that  auditors  lack 
independence  and  objectivity  in  their  enforcement 
role  *   *   *  I  think  if  the  perception  didn't  have  any 
basis  in  reality,  it  would  not  necessarily  last  very 
long,  so  there  has  to  be  some  interconnection 
between  them,  but  the  perception  is  an  important 
one.");  Testimony  of  David  A.  Brown,  QC,  Chair. 
Ontario  Securities  Commission  (Sept.  13.  2000) 
("The  reality  of  independence  is  difficult,  if  not 
impossible.  Perceptions  of  independence,  therefore, 
become  almost  equal  to  reality  in  importance."): 
Testimony  of  Kayla  Gillan,  General  Counsel, 
CalPERS  (Sept.  13.  2000)  ("It's  not  only  the  reality 


professional  literature,  such  as  the 
AICPA's  Statement  on  Auditing 
Standards  (SAS)  No.  1,  has  long 
emphasized  that  auditors  "should  not 
only  be  independent  in  fact;  they  should 
also  avoid  situations  that  may  lead 
outsiders  to  doubt  their 
independence."  ^s  The  Supreme  Court 
has  emphasized  the  importance  of  the 
connection  between  investor  confidence 
and  the  appearance  of  independence: 

The  SEC  requires  the  filing  of  audited 
financial  statements  in  order  to  obviate  the 
fear  of  loss  from  reliance  on  inaccurate 
information,  thereby  encoioraging  public 
investment  in  the  Nation's  industries.  It  is 
therefore  not  enough  that  financial 
statements  be  accurate;  the  public  must  also 
perceive  them  as  being  accurate.  Public  faith 
in  the  reliability  of  a  corporation's  financial 
statements  depends  upon  the  public 
perception  of  the  outside  auditor  as  an . 
independent  professional. .  .  .If  investors 
were  to  view  the  auditor  as  an  advocate  for 
the  corporate  client,  the  value  of  the  audit 
function  itself  might  well  be  lost.'^ 

The  Commission's  independence 
requirements  have  always  included 
consideration  of  investor  perceptions.*" 


of  biased  auditing,  but  also  the  perception  that  a 
biased  practice  is  pos3ible  that  erodes  investor 
confidence."). 

«>  AICPA  SAS  No.  1.  AU  §  220.03.  As  explained 
in  SAS  No.  1,  "Public  confidence  would  be 
impaired  by  evidence  that  independence  was 
actually  lacking,  and  it  might  also  be  impaired  by 
the  existence  of  circumstances  which  reasonable 
people  might  believe  likely  to  influence 
independence."  See  also  "Testimony  of  Robert  K. 
Elliott.  Chairman.  AICPA  (Sept.  13.  2000)  ("(The 
AlCPAj  believels]  that  appearances  are  very 
important  and  capital  markets  require  confidence  in 
financial  statements  and  audit  reports,  and  the 
member  firms  of  the  AICPA  are  basing  their 
business  of  auditing  on  their  reputations,  and  that 
is  heavily  affected  by  appearance.  There  is  no 
question  about  that.  We  are  not  disputing  that 
appearance  is  important.");  Public  Oversight  Board 
( "POB"),  Scope  of  Services  by  CPA  Firms,  at  27 
(Mar.  1979)  ("1979  POB  Report")  (citing  A.  Arens 
and  J.  Loebbecke,  Auditing:  An  Integrated 
Approach  (Prentice-Hall  1976)1  ("(The  appearance 
of  independence  is]  a  key  ingredient  to  the  value 
of  the  audit  function,  since  users  of  audit  reports 
must  be  able  to  rely  on  the  independent  auditor.  If 
they  perceive  that  there  is  a  lack  of  independence, 
whether  or  not  such  a  deficiency  exists,  much  of 
that  value  is  lost.");  Eamscli^e  Research  and 
Communications  ("Eamscliffe"),  Report  to  the 
United  States  Independence  Board:  Research  into 
Perceptions  of  Auditor  Independence  and 
Objectivity— Phase  77,  at  11  (July  2000)  ("Eamscliffe 
D")  ("Perhaps  the  most  overwhelming  consensus 
was  the  tielief  that  the  perception  of  auditor 
independence  is  as  critical  to  the  integrity  of  the 
financial  system,  as  is  the  reality."). 

"  United  States  v.  Arthur  Young  and  Co.,  465 
U.S.  805,  819  n.lS  (1984)  (emphasis  in  original). 
See  also  Article  IV  of  the  AICPA's  Standards  of 
Professional  Conduct,  which  provides,  "Objectivity 
is  a  state  of  mind.  *   '   *  Independence  precludes 
relationships  that  may  appear  to  impair  a  member's 
objectivity.'  *   *"  AICPA  Code  of  Professional 
Conduct,  ET  §  55.01  (emphasis  added).  Elsewhere, 
the  AICPA's  SAS  No.  1  states  that  auditors  should 
"avoid  situations  that  may  lead  outsiders  to  doubt 
their  independence."  SAS  No.  1,  AU  §220.03 
(emphasis  added). 

*°  See  CodificaUon  §  601.01. 


Many  foreign  coimtries  have  similar 
requirements.  A  comparative  analysis  of 
the  independence  requirements  of 
eleven  countries  concluded,  "With  the 
possible  exception  of  Switzerland,  most 
of  the  countries  stress  both  the 
appearance  and  the  fact  of 
independence."*'  In  Canada,  Rules  of 
Professional  Conduct  require  that  the 
auditor  be  free  of  influence  that  would 
impair  its  judgment  "or  which,  in  the 
view  of  a  reasonable  observer,  would 
impair  *  *  *  professional  judgment  or 
objectivity." '*2  David  A.  Brown,  Chair  of 
the  Ontario  Securities  Commission, 
testified  that  the  importance  of  the 
perception  of  auditor  independence 
"cannot  be  overstated."*^ 

Lntemational  organizations  and 
standard  setters  also  stress  the 
appearance  of  independence.  In  its 
comment  letter,  the  Federation  of 
European  Accountants  stated,  "In 
dealing  with  independence,  one  must 
address  both:  Independence  of  mind 
*  *  *  and  Independence  in  appearance, 
[il.e.  the  avoidance  of  facts  and 
circumstances,  which  are  so  significant 
that  an  informed  third  party  would 
question  the  statutory  auditor's 
objectivity."**  Although  the  Eiu-opean 
Union  has  not  defined  independence  for 
auditors,  a  Green  Paper  from  1996 
provides,  "In  dealing  with 
independence,  it  is  necessary  to  address 
both  independence  in  mind  *  *  *  and 
independence  in  appearance,  i.e.  the 
avoidance  of  facts  and  circiunstances 
which  are  so  significant  that  an 
informed  third  party  would  question  the 
statutory  auditor's  objectivity."  *5 


<'  Belverd  E.  Needles.  Jr.  (ed.)  Comparative 
International  Accounting  Standards  26  (1985) 
(comparing  France,  Netherlands.  Switzerland,  U.K., 
Germany,  Jordan,  Kuwait,  Canada,  Mexico,  U.S., 
and  Japan). 

*2  Institute  of  Chartered  Accountants  of  Ontario, 
Rules  of  Professional  Conduct  Rule  204.1 
(Objectivity:  audit  engagements);  see  also  Institute 
of  Chartered  Accountants  of  British  Columbia, 
Rules  of  Professional  Conduct.  Rule  204.1, 
Objectivity — Assurance  and  Specified  Auditing 
Procedure  Engagements. 

*' Testimony  of  David  A.  Brown,  QC,  Chair. 
Ontario  Securities  Commission  (Sept.  13,  2000). 
Principles  in  Hong  Kong  regarding  the  conduct  of 
accountants  provide  that  "a  member  must  at  all 
times  perform  his  work  objectively  and  impartially 
and  free  from  influence  by  any  consideration  which 
might  appear  to  be  in  conflict  with  this 
requirement."  Hong  Kong  Society  of  Accountants, 
Fundamental  Principles  1 10  (revised  April  1999). 
In  addition,  a  Statement  of  Professional  Ethics  in 
that  country  provides  that  an  auditor  "should  be, 
and  be  seen  to  be,  free  in  each  professional 
assignment  he  undertakes  of  any  interest  which 
might  detract  from  objectivity."  Hong  Kong  Society 
of  Accountants,  Statement  1.203,  Professional 
Ethics  (Integrity,  Objectivity  and  Independence)  1 2 
(revised  June  2000). 

**  Letter  of  Helene  Bon,  President,  Federation  of 
European  Accountants  (Sept.  25,  2000). 

49  In  1998.  the  European  Parliament  approved  a 
resolution  broadly  supporting  the  Green  Paper. 


The  concept  of  "appearance"  as  used 
in  the  final  rule  is  not  luibounded. 
"Appearance"  as  used  in  our  operative 
legal  standards  is  not  a  reference  to 
what  anyone  might  think  imder  any 
circiunstances.  Rather,  as  explained 
below,**'  it  is  an  objective  test,  keyed  to 
the  conclusions  of  reasonable  investors 
with  knowledge  of  all  relevant  facts  and 
circumstances. 

B.  Recent  Developments  Have  Brought 
the  Independence  Issues  to  the 
Forefront 

The  accoimting  industry  is  in  the 
midst  of  dramatic  transformation.  Firms 
have  merged,  resulting  in  increased  size, 
both  domestically  and  internationally. 
They  have  expanded  into  international 
networks,  affiliating  and  marketing 
under  a  common  name.  Increasingly, 
accounting  firms  are  becoming  multi- 
disciplinary  service  organizations  and 
are  entering  into  new  types  of  business 
relationships  with  their  audit  clients. 
Accounting  professionals  have  become 
more  mobile,  and  geographic  location  of 
firm  personnel  has  become  less 
important  due  to  advances  in 
telecommunications.  In  addition,  there 
are  more  dual-career  families,  and  audit 
clients  are  increasingly  hiring  firm 
partners,  professional  staff,  and  their 
spouses  for  high  level  management 
positions. 

In  conjunction  with  these  changes, 
accoimting  firms  have  expanded 
significantly  the  menu  of  services 
offered  to  their  audit  clients,  and  the  list 
continues  to  grow.*^  Companies  are 
turning  to  their  auditors  to  perform  their 
internal  audit,  pension,  financial, 
administrative,  sales,  data  processing, 
and  marketing  functions,  among  many 
others.*^ 

As  we  noted  in  the  Proposing  Release, 
U.S.  revenues  for  management  advisory 


Green  Paper,  The  Role,  The  Position  and  the 
Liability  of  the  Statutory  Auditor  Within  the 
European  Union  §4.8  (July  24, 1996),  available  at 
http://europa.eu.int.  Conununication  from  the 
Conunission,  The  Statutory  A  udit  in  the  European 
Union:  The  Way  Forward  (May  7,  1998),  C143 
8.05.1988-EN,  available  at  http://europa.eu.int. 

*'  See  infra  Section  IV.C. 

*''  Some  firms  are  seeking  to  provide  expanded 
services  through  joint  ventures  with  audit  clients  or 
their  affiliates.  As  noted  above,  as  early  as  1988, 
large  public  accounting  firms  were  looking  to  enter 
into  joint  ventures,  limited  partnership  agreements, 
and  other  similar  arrangements  with  audit  clients. 
See  Letter  from  Jonathan  G.  Katz  to  Duane  R. 
Kullberg.  Arthur  Andersen  &  Co.  (Feb.  14,  1989). 

*"  See  Proposing  Release,  App.  A,  for  a  list  of 
services  that  auditors  provide  to  their  audit  and 
non-audit  clients.  The  list  was  prepared  by  the  ISB. 
See  also  Beverly  Gordon,  "KPMG  spies  rapid 
growth  in  "shared  services,' "  Accounting  Today,  at 
12  (June  3, 1996);  "KPMG  Restructures  to 
Reposition  Outsourcing."  Public  Accounting 
Report,  at  1  (May  15, 1996);  websites  of  Deloitte  & 
Touche  (http://www.deloitte.com)  and  KPMG 
(http://www.us.kpmg.com). 


and  similar  services  *^  for  the  five 
largest  public  accoimting  firms  (the  "Big 
Five")  amoimted  to  more  than  $15 
billion  in  1999.^°  Moreover,  revenues 
for  these  service  lines  are  now  estimated 
to  constitute  half  of  the  total  revenues 
for  these  firms. ^'  In  contrast,  these 
service  lines  provided  only  thirteen 
percent  of  total  revenues  in  1981.^2 
From  1993  to  1999,  the  average  annual 
growth  rate  for  revenues  from 
management  advisory  and  similar 
services  has  been  twenty-six  percent; 
comparable  growth  rates  have  been  nine 
percent  for  audit  and  thirteen  percent 
for  tax  services. ^^ 

For  the  largest  firms,  the  growth  in 
management  advisory  and  similar 
services  involves  both  audit  clients  and 
non-audit  clients.  For  the  largest  public 
accoimting  firms,  MAS  fees  from  SEC 
audit  clients  have  increased 
significantly  over  the  past  two  decades. 
In  1984,  only  one  percent  of  SEC  audit 
clients  of  the  eight  largest  public 
accounting  firms  paid  MAS  fees  that 
exceeded  the  audit  fee.^*  For  the  Big 
Five  firms,  the  percentage  of  SEC  audit 
clients  that  paid  MAS  fees  in  excess  of 
audit  fees  did  not  exceed  1.5%  until 
1997.55  In  1999,  4.6%  of  Big  Five  SEC 
audit  clients  paid  MAS  fees  in  excess  of 
audit  fees, 56  an  increase  of  over  200% 
in  two  years.  For  the  Big  Five  firms, 
average  MAS  fees  received  from  SEC 
audit  clients  amoiinted  to  ten  percent  of 
all  revenues  in  1999.5^  Almost  three- 
fourths  of  Big  Five  SEC  audit  clients 
purchased  no  MAS  from  their  auditors 
in  1999.  This  means  that  purchases  of 
MAS  services  by  one-fourth  of  firms' 
SEC  audit  clients  account  for  ten 
percent  of  all  firm  revenues.  5^ 

Some  smaller  firms  are  consolidating 
their  audit  practices  and  seeking  pubhc 


*"  Management  advisory  services  ("MAS")  are  a 
subset  of  noa-audit  services. 

'"See  Proposing  Release.  Table  1  in  Appendix  B. 
The  underlying  data  arc  derived  from  data  in 
"Special  Supplement:  Annual  Survey  of  National  - 
Accounting  Firms — 2000,"  Public  Accounting 
Report  (Mar.  31,  2000).  annual  reports  filed  with  the 
AICyA  Division  for  CPA  Firms  by  public 
accounting  firms,  and  from  reports  prepared  by  the 
AICPA  Division  for  CPA  firms. 

'*  See  Proposing  Release,  Tables  1  and  2  in 
Appendix  B. 

**  See  Proposing  Release,  Table  2  in  Appendix  B. 

"  See  Proposing  Release,  Table  1  in  Appendix  B. 

*♦  See  Proposing  Release,  Table  3  in  Appendix  B. 

&o/d. 

*'  See  Proposing  Release,  Table  4  in  Appendix  B. 

^'  See  Proposing  Release.  Table  3  in  Appendix  B. 
Taken  together,  the  data  from  Tables  1.3.  and  4 
indicate  that  in  1999  more  than  12,700  clients  of  the 
five  largest  public  accounting  firms  paid 
approximately  S9.150  billion  for  accounting  and 
auditing  services. 


investors  in  the  resulting  company.  ^^ 
Other  firms  are  entering  into  agreements 
to  sell  all  of  their  assets,  except  their 
audit  practices,  to  established  financial 
services  companies.  As  part  of  these 
agreements,  the  financial  services 
companies  hire  the  employees,  and  in 
some  cases  the  partners,  of  the 
accounting  firm,  and  then  lease  back  the 
majority  or  all  of  the  assets  and  audit 
personnel  to  the  "shell"  audit  firm. 
These  lease  arrangements  allow  the 
financial  services  firm  to  pay  the 
professional  staff  for  "nonprofessional" 
services  for  the  corporate  organization 
as  well  as  professional  attest  services 
rendered  for  the  audit  firm.^ 

Recently,  Ernst  &  Young  sold  its 
management-consulting  business  to  Cap 
Gemini  Group  SA,  a  large  and  publicly 
traded  computer  services  company 
headquartered  in  France.^'  KPMG  has 
sold  an  equity  interest  in  KPMG 
Consulting  to  Cisco  Corporation  ^^  and 
is  in  the  process  of  registering 
additional  shares  in  its  consulting 
business  to  sell  to  the  public  in  an 
initial  public  offering. "^^  In  addition, 
PricewaterhouseCoopers  has  publicly 
announced  an  intention  to  sell  portions 
of  its  consulting  businesses.  Also,  Grant 
Thornton  recently  sold  its  e-business 
consulting  practice.^ 

Simultaneous  with  this 
metamorphosis  of  the  accounting 
profession,  public  companies  have  come 
under  increasing  pressure  to  meet 
earnings  expectations.  Observers  suggest 
that  this  pressure  has  intensified  in 
recent  years,  especially  for  companies 
operating  in  certain  sectors  of  the 
economy.  ^5  The  extent  of  the  pressure 


"See.  e.g..  Rick  Telberg,  "Anybody  can  do  it! 
says  small-firm  consolidator,"  Accountt/ig  Today,  at 

5  (Jan.  4-24,  1999). 

<"  "Done  Deal;  HRB  acquires  M&P  for  S240 
million  cash,  pension  obligation,"  Public 
Accounting  Report,  at  1  (July  15,  1999);  "Amex  and 
Checkers  Close  The  Deal."  Public  Accounting 
Report,  at  1  (Mar.  31,  1997). 

^>  "Cap  Gemini  and  Ernst  &  Young  Have  Agreed 
to  Terms  for  the  Acquisition  of  Ernst  &  Young 
Consulting"  (Feb.  29,  2000)  (press  release  of  Ernst 

6  Young). 

«2  As  clarified  by  the  amended  S-1  filed  by  KPMG 
Consulting,  Inc.,  in  connection  with  the  initial 
public  offering.  Qsco  may  sell  up  to  about  half  of 
its  stake  in  that  entity.  See  KPMG  Consulting,  Inc., 
Form  S-1,  Amend.  No.  3  (Sept.  25,  2000). 

"Id. 

"  All)ert  B.  Crenshaw,  "Audit  Firm  Sells 
Consulting  Unit,  "  Wash.  Post.  Oct.  26.  2000.  at  E2; 
see  also  news  release  at  www.grantthomtoa.com/ 
esannounce/index.html. 

^*  See  Eamscliffe,  Report  to  the  United  States 
Independence  Board:  Research  into  Perceptions  of 
Auditor  Independence  and  Objectivity  ("Eamscliffe 
I")  at  16  (Nov.  1999)  (finding  increased  pressure 
and  threat  of  earnings  management  in  the 
technology  sector);  see  also  Testimony  of  Jay  W. 
Eisenhofer,  Partner,  Grant  &  Eisenhofer  (Sept.  13. 
2000)  ("din  the  current  environment  where 
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becomes  apparent  each  time  a  company 
loses  a  signiHcant  percentage  of  its 
market  capitalization  after  failing  to 
meet  analysts'  expectations.****  These 
intense  pressures  on  companies  lead  to 
enhanced  pressure  on  auditors  to  enable 
their  clients  to  meet  expectations.**'' 

As  discussed  below,  the  changes  in 
the  accounting  profession,  combined 
with  increasing  pressures  on  companies, 
raise  questions  about  auditor 
independence  and  investor  confidence 
in  the  financial  statements  of  public 
companies  that  those  auditors  audit.  To 
respond  to  some  of  these  questions,  we 
proposed,  and  are  now  adopting,  new 
rules  relating  to  the  financial  and 
employment  relationships  independent 
auditors  may  have  with  their  audit 
clients,  business  and  financial 
relationships  between  accounting  firms 
and  audit  clients,  and  the  non-audit 
services  that  auditors  can  provide  to 
audit  clients  without  impairing  their 
independence. 

C.  Independence  Concerns  Warrant 
Restrictions  on  the  Scope  of  Services 
Provided  to  Audit  Clients 

The  rules  that  we  adopt  today  include 
provisions  restricting  the  scope  of 
services  that  an  auditor  may  provide  to 
em  audit  client  without  impairing  the 
auditor's  independence  with  respect  to 
that  client.  The  proposed  restrictions  on 
non-audit  services  generated  most  of  the 
public  comment  on  ovu  proposals,  both 
in  written  comment  letters  and  in 
testimony  provided  during  our  public 
hearings.  Commenters  expressed  a  range 


company  stock  prices  are  increasingly  dependent 
on  showing  growth  and  on  meeting  or  exceeding 
the  expectations  of  Wall  Street  investment  analysts 
[ ,  ejven  one  missed  profit  number  can  have  a 
significant  negative  effect  on  stock  price.  This 
places  great  pressure  on  company  executives  to 
insure  that  each  quarter  the  profits  are  in  the 
expected  range,  regardless  of  whether  the  quarter 
has  been  as  good  as  the  analyst  expected.  In  order 
to  meet  these  expectations,  we  often  find  that 
corporations  will  sometimes  make  questionable 
assumptions."). 

**  Ann  Grimes,  "Former  McKesson  Officials  are 
Charged,"  Wall  St.  /.,  at  B6  (Sept.  29,  2000);  Sarah 
Schafer  and  David  S.  Hilzenrath,  "Orbital  to  Settle 
Shareholder  Suit,"  Wash.  Post,  at  El  (July  18,  2000); 
Paul  Sweeney,  "Accounting  Fraud:  Learning  from 
the  Wrongs,"  Fin.  Exec.  (Sept./Oct.  2000);  Mike 
McNamee.  "Accounting  Wars,"  Bus.  Wk..  157. 160 
(Sept.  25.  2000);  Bernard  Condon.  "Pick  a  Number, 
Any  Number.  Forbes  (Mar.  23,  1998). 

•'  See  O'Malley  Panel  Report,  supra  note  20, 1 
1.10  ("The  growth  in  equity  values  over  the  past 
decade  has  introduced  extreme  pressures  on 
management  to  achieve  earnings,  revenue  or  other 
targets.  These  pressures  are  exacerbated  by  the 
unforgiving  nature  of  the  equity  markets  as 
securities  valuations  are  drastically  adjusted 
downward  whenever  companies  f^l  to  meet  'street' 
expectations.  •    •    •  These  pressures  on 
management,  in  turn,  translate  into  pressures  on 
how  auditors  conduct  audits  and  in  their 
relationship  with  audit  clients."). 


of  views  from  full  support  to  staunch 
opposition.**^ 

After  careful  consideration  of  the 
arguments  on  various  sides,  we  have 
determined  that  it  is  in  the  public 
interest  for  us  to  adopt  certain 
restrictions  on  the  provision  of  non- 
audit  services  to  audit  clients.  We  act  on 
the  basis  of  our  evaluation  of  the 
potential  impact  of  non-audit 
relationships  on  audit  objectivity  and 
also  on  the  basis  of  indications  that 
investor  confidence  is  in  fact  affected  by 
reasonable  concerns  about  non-audit 
services  compromising  audit  objectivity. 

1.  The  Expansion  of  Non-Audit  Service 
Relationships  with  Audit  Clients  Has 
Long  Been  Viewed  as  a  Potential  Threat 
to  Auditor  Independence 

It  has  long  been  recognized  that  an 
unchecked  expansion  of  non-audit 
relationships  between  auditors  and  their 
audit  clients  could  aH^ect  both  an 
auditor's  objectivity  and  investor 
confidence  in  financial  statements. ^^  In 
the  1970s,  Congress  seriously 
considered  limiting  the  types  of  non- 
audit  services  that  independent  auditors 
could  provide.  Even  though  non-audit 
services  did  not  constitute  a  large 
percentage  of  audit  firms'  revenues  at 
that  time,  and  Congress  ultimately 
determined  not  to  take  legislative 
action,  the  deliberations  highlighted 
significant  concerns  bearing  on  the 
independence  issue.  ^° 


•*  See  supra  notes  21-23. 

"«  See  Proposing  Release,  Section  II.C.2;  O'Malley 
Panel  Report,  supra  note  20,  at  App.  D  (chronicling 
the  debate  since  1957);  The  Commission  on 
Auditors'  Responsibilities,  Report,  Conclusions  and 
Recommendations  95-96  (1978).  See  also  infra 
notes  92,  98  (citing  recent  studies). 

">  Report  on  Improving  the  Accountability  of 
Publicly  Owned  Corporations  and  Their  Auditors, 
Sabcomm.  On  Reports,  Accounting  and 
Management  of  the  Senate  Comm.  on  Governmental 
Affairs.  95th  Cong.,  1st  Sess.  (Comm.  Print  Nov. 
1977).  In  the  Report,  the  Subcommittee  stated  that 
it  "agrees  with  the  Cohen  Commission  and  many 
others  that  the  accounting  profession  must  improve 
its  procedures  for  assuring  independence  in  view  of 
the  public's  needs  and  expectations.  Several 
activities  of  independent  auditors  have  raised 
questions.  Among  them  are  public  advocacy  on 
behalf  of  a  client,  receiving  gifts  and  discounts  from 
clients,  and  maintaining  relationships  that  detract 
from  the  appearance  of  arm's-length  dealings  with 
clients.  Such  activities  are  not  appropriate."  Id.  at 
16.  The  Subcommittee  also  stated  that  "[tjhe  best 
policy  ...  is  to  require  that  independent  auditors 
of  publicly  owned  corporations  perform  only 
services  directly  related  to  accounting.  Non- 
accounting  management  services  .  .  .  should  be 
discontinued."  Id.  at  16-17.  In  a  letter  to  Harold 
Williams,  Chainnan,  SEC,  Senator  Thomas  F. 
Eagleton,  Chainnan.  Subconun.  on  Govertunental 
Efficiency  and  the  District  of  Columbia,  of  the 
Senate  Comm.  on  Governmental  Affairs, 
recommended  that  "(tjhere  must  be  a  requirement 
that  independent  auditors  of  publicly  owned 
corporations  perform  only  services  directly  related 
to  accounting."  Letter  from  Senator  Thomas  F. 
Eagleton  to  Harold  Williams  (Apr.  6,  1978) 


These  concerns  gradually  became  the 
subject  of  increasing  debate  and  study. 
In  1979,  the  then-Chairman  of  the  POB 
expressed  concern  about  the  expansion 
of  non-audit  services  to  audit  clients: 

The  [POB]  believes  that  there  is  a 
possibility  of  damage  to  the  profession  and 
the  users  of  the  profession's  services  in  an 
uncontrolled  expansion  of  MAS 
[management  advisor^'  services]  to  audit 
clients.  Investors  and  others  need  a  public 
accounting  profession  that  performs  its 
primary  function  of  auditing  fmancial 
statements  with  both  the  fact  and  the 
appearance  of  competence  and 
independence.  Developments  which  detract 
from  this  will  surely  damage  the  professional 
status  of  CPA  firms  and  lead  to  suspicions 
and  doubts  that  will  be  aetrimental  to  the 
continued  reliance  of  the  public  upon  the 
profession  without  further  and  more  drastic 
governmental  intrusion." 

A  1994  Report  of  the  AICPA  Special 
Committee  on  Financial  Reporting 
noted  that  users  of  financial  statements 
believed  that  non-audit  service 
relationships  could  "erode  auditor 
independence"  and  that  those  users 
were  "concerned  that  auditors  may 
accept  audit  engagements  at  marginal 
profits  to  obtain  more  profitable 
consulting  engagements. "^^  ^  separate 
1994  report  of  the  Advisory  Panel  on 
Auditor  Independence  noted  the 
increased  basis  for  investor  concerns, 
describing  the  trend  toward  non-audit 
services  as  "worrisome"  because 
"[g]rowing  reliance  on  nonaudit 
services  has  the  potential  to 
compromise  the  objectivity  or 
independence  of  the  auditor."  ^^ 

In  1994,  the  SEC  staff  also  studied  the 
issues  and  issued  a  Staff  Report.^*  While 
concluding  that  no  action  was 
warranted  at  the  time,  the  staff 
recognized  the  need  "to  be  alert"  to 
independence  problems  that  may  be 


(attached  list  of  recommendations)  (reprinted  in 
Securities  and  Exchange  Commission  Report  to 
Congress  on  the  Accounting  Profession  and  the 
Commission's  Oversight  Role  (July  1978)). 

"  Letter  from  John  J.  McCloy,  Chairman,  POB 
(former  Chairman  of  the  Board  of  Chase  Manhattan 
Bank  and  former  President  of  The  World  Bank),  to 
Walter  E.  Hanson,  Chairman,  Executive  Committee, 
SECPS  (Mar.  9, 1979). 

'2  Special  Committee  on  Financial  Reporting, 
AICPA,  Improving  Business  Reporting — A  Customer 
Focus:  Meeting  the  Information  Needs  of  Investors 
and  Creditors,  at  104  (1994). 

'^  Advisory  Panel  on  Auditor  Independence, 
Strengthening  the  Professionalism  of  the 
Independent  Auditor:  Report  to  the  Public 
Oversight  Board  of  the  SEC  Practice  Section. 
AICPA.  at  9  (Sept.  13.  1994). 

'*  Office  of  the  Chief  Accountant.  SEC,  Staff 
Report  on  Auditor  Independence  (Mar.  1994)  ["Staff 
Report").  Between  1979  and  1981,  public 
companies  were  required  to  disclose  in  their  proxy 
statements  certain  information  about  non-audit 
services  provided  by  their  auditors.  See  infra 
Section  IV.G.  (discussing  these  disclosure 
requirements). 


caused  by  auditors'  provision  of  non- 
audit  services. ^5  A  1996  General 
Accounting  Office  (GAO)  study 
predicted  that  the  "concern  over  auditor 
independence  may  become  larger  as 
accounting  firms  move  to  provide  new 
services  that  go  beyond  traditional 
services."  ^^ 

2.  The  Growth  of  Certain  Non- Audit 
Services  Jeopardizes  Independence 

A  common  theme  nmning  through 
the  reports  described  above  is  concern 
that  future  expansion  of  non-audit 
services  may  make  regulatory  action 
necessary.  We  believe  that  the 
circujnstances  about  which  the 
Commission  was  warned  are  coming  to 
pass.  An  auditor's  interest  in 
establishing  or  preserving  a  non-audit 
services  relationship  raises  two  types  of 
independence  concerns.  First,  the  more 
the  auditor  has  at  stake  in  its  dealings 
with  the  audit  client,  the  greater  the  cost 
to  the  auditor  should  he  or  she  displease 
the  client,  particularly  when  the  non- 
audit  services  relationship  has  the 
potential  to  generate  significant 
revenues  on  top  of  the  audit 
relationship.  Second,  certain  types  of 
non-audit  services,  when  provided  by 
the  auditor,  create  inherent  conflicts 
that  are  incompatible  with  objectivity. 

a.  Non- Audit  Services  Create 
Economic  Incentives  that  May 
Inappropriately  Influence  the  Audit.  As 
explained  above  and  in  the  Proposing 
Release,  the  rapid  rise  in  the  grovsrth  of 
non-audit  services  has  increased  the 
economic  incentives  for  the  auditor  to 
preserve  a  relationship  with  the  audit 
client,  thereby  increasing  the  risk  that 
the  auditor  will  be  less  inclined  to  be 
objective.^''  Some  commenters 
supported  this  analysis, ^^  while  others 
took  issue  with  it.^^  The  principal 


^5  See  Staff  Report,  supra  note  74,  at  84; 
Proposing  Release,  notes  40—42. 

'•GAO,  THE  ACCOUNTING  PROFESSION— 
Major  Issues:  Progress  and  Concerns,  at  8  (GAO/ 
AIMD-96-98.  Sept.  1996). 

''  See  supra  Section  III.B.;  Proposing  Release, 
Section  II.C.2(b). 

'■  See.  e.g..  Testimony  of  Kayla  Gillan.  General 
Counsel,  CalPERS  (Sept.  13,  2000)  ("The  concept 
that  an  auditor  who  has  a  greater  financial  incentive 
to  please  management  than  to  criticize  it  will  tend 
to  find  ways  to  avoid  negative  comment  is  intuitive 
and  obvious.");  Letter  of  B.  Raymond  Chinham  ("1 
understand  that  actual  hard  evidence  may  not  be 
apparent  on  the  surface.  However,  it  becomes 
obvious  that  auditing  judgment  may  be  clouded 
when  large  sums  of  potential  revenues  are 
dependent  upon  an  auditing  decision  from  any  firm 
that  derives  great  revenues  from  consulting  services 
to  the  same  organizations  it  is  responsible  for 
auditing.*   '   *  The  separation  of  consulting  and 
auditing  is  intuitive  if  a  firm  is  to  maintain 
independence  in  its  auditing  procedures.");  Letter 
of  David  T.  DeMonte,  CPA  ('"The  conflict  of  interest 
potential  is  so  patently  obvious."). 

'•See,  e.g..  Testimony  of  Thomas  C.  DeFazio, 
Executive  Vice  President  and  Chief  Financial 


criticisms  were:  (i)  the  economic  stake 
in  the  relationship  with  the  audit  client 
in  fact  had  not  materially  increased  and 
any  such  increase  is  offset  by 
countervailing  incentives  on  the  auditor 
not  to  compromise  his  or  her 
independence;  and  (ii)  there  is  no  proof 
that  changing  the  mix  of  incentives  has 
affected  auditor  behavior.  We  have 
considered  each  of  these  criticisms  and 
address  them  below. 

(i)  The  Mix  of  Economic  Incentives 
Has  Changed.  Commenters  generally 
agreed  that  there  has  been  enormous 
growth  in  non-audit  services  and  in 
their  importance  to  the  firms  that 
provide  them.  Several  commenters  took 
issue  with  whether  this  growth 
enhanced  any  potential  conflict  of 
interest.  These  commenters  argued,  in 
essence,  that  there  has  always  been  the 
potential  for  a  conflict  of  interest,  since 
the  auditor  is  paid  by  the  client.^"  They 
argue  that  because  Congress  adopted 
this  arrangement  in  enacting  the  federal 
secvuities  laws,  by  choosing  the 
statutory  independence  requirement 
rather  than  creating  a  corps  of 
government-paid  auditors,  Congress 
impliciUy  condoned  these  types  of 
conflicts  of  interest. 

The  argument  proves  too  much;  it 
assumes  that  because  Congress 
permitted  one  form  of  potential  conflict 
of  interest,  it  intended  to  permit  all 
forms.  Taken  to  its  logical  conclusion, 
this  argiunent,  of  course,  would  read  the 
independence  requirement  out  of  the 
statute.  If  Congress  believed  that  all 
conflicts  were  equal  in  kind  or  degree, 
it  woidd  not  have  required  that  auditors 
be  independent.  Congress  apparently 
chose  to  tolerate  a  degree  of  potential 
conflict  of  interest  rather  than  supplant 
the  private  auditing  profession.  Simply 
because  Congress  chose  to  tolerate  an 
unavoidable  degree  of  conflict  inherent 
in  the  relationship  between  a  private 
auditor  and  a  paying  client,  it  hardly 
follows  that  all  conflicts  of  interest 
beyond  the  unavoidable  minimum  were 
approved  by  Congress  or  that  the 
statutes  express  indifference  to  conflicts 
of  interest. 

A  related  argument  is  that,  despite  the 
rapid  growth  of  services,  the  economic 
stakes  have  not  really  changed  for  the 
auditor.  The  argument  is  that,-  despite 
the  growth  of  non-audit  services 


generally,  these  services  are  rarely  as 
significant  to  the  auditor,  from  an 
economic  standpoint,  as  maintaining 
the  audit  relationship.*'  Put  another 
way,  while  non-audit  services 
(excluding  tax)  account  for  as  much  as 
fifty  percent  of  audit  firm  revenue,  only 
ten  percent  of  revenues  come  from 
providing  these  services  to  audit  clients. 
But,  as  noted  above,  the  trend  of 
available  data  suggests  a  rapid  increase 
in  the  provision  of  non-audit  services  to 
audit  clients — in  1999,  4.6%  of  Big  Five 
SEC  audit  cbents  paid  MAS  fees  in 
excess  of  audit  fees,  an  increase  of  over 
200%  in  two  years. 

The  increasing  importance  of  non- 
audit  services  to  accounting  firms  is 
further  evidenced  by  suggestions  that 
the  audit  has  become  merely  a 
"commodity"  and  that  the  greater  profit 
opportimities  for  auditors  come  from 
using  audits  as  a  platform  from  which 
to  sell  more  lucrative  non-audit 
services. 82  /^  AICPA  practice  aid 
entiUed  "Make  Audits  Pay:  Leveraging 
the  Audit  Into  Consulting  Services" 
provides  a  step-by-step  guide  for 
auditors  to  become  "business  advisers" 
to  their  audit  clients.  The  book  quotes 
an  AICPA  officer  as  follows:  "We  see 
the  greater  viability  of  the  CPA  going 
forward  as  being  a  strategic  business 
adviser,  an  information  professional 
being  viewed  by  the  public  as  the 
person  for  solid  big-picture  business 
advice — applied  to  a  broader 
information  world  instead  of  a  financial 
information  world."  ^^  At  the  same  time, 
the  book  acknowledges  that  "(t]he 
business  adviser  is  a  client  advocate. 
The  entire  business  adviser  audit 
process  is  based  on  understanding  the 
client's  business  from  the  owner's 
perspective  and  acting  in  the  owner's 
best  interest,"  "*  which,  of  course,  is 
confrary  to  the  duty  of  the  auditor  to  the 
public. 

At  our  public  hearings  and  in 
comment  letters,  we  also  heard  a  great 
deal  about  the  "loss  leader" 
phenomenon.  When  an  auditor  uses  the 
audit  as  a  loss  leader,  the  auditor,  in 
essence,  "low-balls"  the  audit  fee— even 
offering  to  perform  it  at  a  loss — in  order 
to  gain  entry  into  and  build  a 
relationship  with  a  potential  client  for 


Officer,  VirtualCom,  Inc.  (Sept.  13,  2000)  ("ITlhe 
provision  of  non-audit  services  does  not  pressure 
the  audit  firms  to  look  the  other  way.");  "Testimony 
of  Thomas  M.  Rowland,  Senior  Vice  President, 
Fund  Business  Management  Group,  Capital 
Research  &  Management  Co.  (Sept.  20,  2000)  ("jAjt 
no  time  during  my  career  did  I  feel  pressure  bom 
other  partners  in  the  firm  *   *   *  not  to  do  the  right 
thing."). 

o^See.  e.g..  Testimony  of  Robert  K.  Elliott, 
Chairman.  AICPA  (Sept.  21,  2000). 


•'  See.  e.g..  Letter  of  Financial  Accounting 
Standards  Committee,  American  Accounting 
Association  (Oct.  12,  2000), 

"  See  O'Malley  Panel  Report,  supra  note  20, 14.4 
at  99  ("Focus  group  participants  often  indicated 
that  not  only  clients,  but  also  engagement  partners 
and  firm  leaders,  treat  the  audit  negatively — as  a 
commodity."). 

"  AICPA  Practice  Aid  Series.  Make  Audits  Pay: 
Leveraging  the  Audit  Into  Consulting  Services,  at  3 
(1999). 

"W.  at24. 
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the  firm's  non-audit  services. ^^  Low- 
balling  creates  a  variety  of 
independence  issues. ^e  Use  of  audits  as 
loss  leaders  to  be  made  up  for  with  more 
lucrative  consulting  contracts  further 
suggests  the  growth  in  importance  of 
non-audit  services  as  compared  to 
audits.^^ 

Changes  in  legal  standards  have  also 
affected  incentives.  Professor  John  C. 
Coffee,  Jr.  testified  that  the  legal 
constraints  on  accountants  have 
loosened  considerably  in  recent  years, 
and  as  a  result,  there  has  been  a 
significant  decrease  in  the  threat  of 
liability.  It  has  become  much  more 
difficult,  and  less  worthwhile,  for 
private  plaintiffs  to  assert  civil  claims 
against  auditors  even  in  cases  where  the 
plaintiffs  believe  that  an  audit  failure 
flowed  from  a  lack  of  auditor 
independence.^^  He  specifically 
described  the  following  four  significant 
developments  in  the  law  since  1994  that 
he  believes  have  reduced  the  likelihood 
of  success  in  private  lawsuits  against 


"  See,  e.g..  Letter  of  William  S.  Lerach,  Milberg 
Weiss  Bershad  Hynes  &  Lerach  LLP  (Sept.  22,  2000) 
("In  some  instances,  public  companies  bid  out 
auditing  work  demanding  low  bids,  while 
indicating  to  the  bidding  firms  that  low  auditing 
bids  will  be  rewarded  with  lucrative  consulting 
work").  Texas  adopted  a  statutory  provision  to 
prevent  the  use  of  audits  as  loss  leaders  in  order 
to  protect  small  audit  firms  that  could  not  compete 
in  a  market  where  audits  were  underpriced.  Tex. 
Rev.  Civ.  Stat.  art.  41a-l.'  §  20A  (1994).  See  also 
Testimony  of  K.  Michael  Conaway,  Presiding 
Officer,  Texas  State  Board  of  Accountancy  (Sept. 
20.  2000)  (explaining  that  the  worry  was  that  "big 
firms  would  predatory  price  their  way  into  markets 
and  *   *   *  in  effect,  gain  a  competitive  advantage 
over  smaller  firms  that  couldn't  discount  their  work 
to  the  same  extent");  Written  Testimony  of  Wanda 
Lorenz,  CPA.  Lane  Gorman  Trubitt  (Sept.  20,  2000) 
("(M]ost  of  the  problems  that  exist  today  can  be  tied 
to /ee  negotjofjons  on  audits  *  *  *.  Therefore  the 
profession  has  accepted  being  bargained  with  like 
a  shopkeeper  in  some  bazaar  in  order  to  perform 
other  more  lucrative  work.")  (emphasis  in  original). 

"See  Testimony  of  Larry  Gelfond,  CPA,  CVA, 
CFE,  former  President  of  the  Colorado  State  Board 
of  Accountancy  (Sept.  13,  2000)  ("Audit  failures 
occur  because  auditors  become  careless  and  in  the 
oversight  or  reliance  on  something,  they  may  be 
taking  a  shortcut.  Clearly,  where  an  audit  is  low 
bid.  there  is  that  concern."). 

*'  Low-balling  also  sends  a  message  to  the  auditor 
that  the  audit  relationship  is  not  as  valuable  as  the 
consulting  relationship.  See  Testimony  of  Roderick 
Hills,  former  Chairman,  SEC  (Sept.  20.  2000).  Low- 
balling  sends  a  message  inside  the  audit  firm  as 
well.  We  are  concerned  that  the  shift  in  a  firm's 
emphasis  away  from  auditing  and  toward  non-audit 
services  causes,  over  time,  a  cultural  shift  within 
the  firm.  The  factors  that  drive  a  high  quality  audit, 
including  the  core  values  of  the  auditing  profession, 
may  diminish  in  importance  to  the  firm,  as  will  the 
influence  of  those  firm  members  who  exemplified 
those  core  values  in  their  own  professional  careers. 

"Testimony  of  Professor  John  C.  Coffee,  Jr., 
Columbia  University  (July  26.  2000)  ("ITjhe 
expected  costs  feeing  the  accountant  who  might  be 
(jtempted  to  shirk  his  duties  in  order  to  please 
management  have  vastly  declined  in  just  the  last 
five  or  six  years.");  see  also  Written  Testimony  of 
Professor  Coffee. 


auditors:  (i)  the  passage  of  the  Private 
Securities  Litigation  Reform  Act  of 
1995,  which  affected  pleading  standards 
and  substituted  proportionate  liability 
for  joint  and  several  liability,  which 
makes  it  less  attractive  to  sue 
accoimtants  "because  even  if  you're 
successful  you're  only  going  to  get  a 
portion  of  the  total  liability  assessed 
against  them,  and  that  may  not  justify 
the  cost";  (ii)  passage  of  the  Securities 
Litigation  Uniform  Standards  Act  of 
1998,  which  preempted  certain  state  or 
common  law  claims  in  securities  fi^ud 
actions  against  auditors  in  both  state 
and  federal  court;  ^^  (iii)  the  Supreme 
Court's  decision  in  Central  Bank  of 
Denver  in  1994,^°  eliminating  liability 
in  private  litigation  for  aiding  and 
abetting  a  securities  fi'aud  violation, 
"which  was  the  principal  tool  used  to 
sue  accoimtants  by  the  plaintiff's  bar"; 
and  (iv)  the  elimination  of  the  threat  of 
treble  damage  liability  as  a  result  of 
amendment  to  the  Racketeer  Influenced 
and  Corrupt  O^anization  Act.^^ 

Professor  Conee  summarized  the 
effect  of  these  developments  by  noting 
that  while  lawsuits  involving 
accoimting  irregularities  have  actually 
increased  since  1995,  "those  suits  today 
rarely  involve  *   *   *  the  outside 
accountant,  as  a  defendant,  and  when 
they  do  they're  often  very  easily  and 
quickly  dismissed,"  which  would 
preclude  relevant  evidence  from  coming 
to  light.  In  view  of  these  developments 
in  the  law,  he  noted  that  an  auditor 
today  "faces  greatly  increased  benefits 
through  the  existence  of  non-audit 
advisory  services  that  are  subject  to  the 
discretion  of  management,  and  it  faces 
greatly  reduced  liabilities." 

In  part  because  the  risks  of  liability 
have  changed,  as  described  by  Professor 
Coffee,  we  do  not  believe,  as  urged  by 
at  least  one  commenter,^^  tjjat  liability 
insurance  premiiuns  are  a  barometer  of 
the  extent  to  which  non-audit  services 


■'  Securities  Litigation  Uniform  Standards  Act  of 
1998.  Pub.  L.  No.  105-353, 112  Stat.  3227  (codified 
in  scattered  sections  of  the  U.S.C.)  (requiring  most 
private  class  actions  alleging  fraud  in  the  sale  of 
nationally  traded  securities  to  be  based  on  federal 
law  and  brought  in  federal  court). 

•°  Central  Bank  of  Denver  v.  first  Interstate  Bank 
of  Denver,  511  U.S.  164  (1994). 

»'  The  Private  Securities  Litigation  Reform  Act  of 
1995,  Pub.  L.  No.  104-67.  109  Stat.  737,  amended 
18  U.S.C.  §  1964(c)  to  eliminate  'ft^ud  in  the 
purchase  or  sale  of  securities"  as  a  predicate  act  for 
RICO  liability  unless  the  defendant  has  been 
criminally  convicted. 

"  AICPA  Letter  (citing  AICPA,  Serving  the  Public 
Interest:  A  New  Conceptual  Framework  for  Auditor 
Independence  lOci.  20, 1997)  ("AICPA  White 
Paper")).  We  note  that  the  data  relied  on  in  the 
AICPA  White  Paper  and  referred  to  in  the  AICPA 
Letter  was  collected  in  1997.  As  we  discuss 
throughout  this  release,  the  magnitude  of  non-audit 
services  has  increased  dramatically  over  the  past 
several  years. 


pose  a  risk  to  audit  quality.  Professional 
malpractice  premiums  reflect  the  risk 
that  the  liability  insurer  will  have  to 
fund  a  judgment  or  settlement  imposing 
money  damages  on  the  auditor.  This 
risk  of  liability  is  attributable  to  a 
variety  of  factors,  only  one  of  which  is 
the  risk  of  audit  failure.  The  likelihood 
of  audit  failure,  in  timi,  is  attributable 
to  many  factors,  only  one  of  which  is 
auditor  independence.  And  auditor 
independence,  in  turn,  can  be 
threatened  in  numerous  ways,  only  one 
of  which  is  the  provision  of  non-audit 
services.  In  assessing  overall  litigation 
risk,  it  is  entirely  possible,  for  example, 
that  a  liability  insurer  would  conclude 
that  an  enhanced  risk  of  misconduct  is 
offset  by  a  small  probability  of 
discovery,  as  well  as  a  diminishing 
likelihood,  owing  to  changes  in  the  law, 
that  even  known  misconduct  would 
result  in  a  judgment  or  settlement  that 
the  insurer  would  have  to  fund. 
Consequently,  even  if  insurers  were  to 
provide  auditors  substantially  the  same 
professional  malpractice  coverage  at 
approximately  the  same  cost  despite 
increases  in  their  provision  of  non-audit 
services,  that  indicates  at  most  that, 
fi-om  the  insurers'  perspective,  overall 
litigation  risks  have  not  increased. 
Because  there  are  numerous 
explanations  as  to  why  auditors' 
professional  liability  premiums  might  or 
might  not  increase,  we  are  not 
persuaded  that  insvirance  premiums  are 
a  useful  measiu'e  of  the  effect  of  non- 
audit  services  on  auditor  independence. 

(ii)  Changes  in  Incentives  Are  Likely 
to  Affect  Behavior.  In  the  Proposing 
Release,  we  discussed  our  concern  that 
the  enhanced  incentive  to  perpetuate  a 
client  relationship  involving  non-audit 
services  increases  the  so-called  "self- 
serving  bias"  auditors  experience  in 
favor  of  an  audit  client.  We  heard 
during  our  public  hearings  from 
academics  who  have  studied  the  "self- 
serving  bias,"  including  in  connection 
with  the  behavior  of  auditors.  Two 
academics  presented  research  tending  to 
show  that  subtle  but  powerful 
psychological  factors  skew  the 
perceptions  and  judgments  of  persons — 
including  auditors — who  have  a  stake  in 
the  outcome  of  those  judgments. ^^  Other 
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^^  See  Testimony  of  Professor  Max  H.  Bazerman, 
Northwestern  University  (July  26,  2000);  Testimony 
of  Professor  George  F.  Loewenstein,  Carnegie 
Mellon  Institute  (July  26,  2000);  see  also  Max  H. 
Bazerman,  Kimberly  P.  Morgan,  and  George  F. 
Loewenstein,  "The  Impossibility  of  Auditor 
Independence,"  Sloan  Management  Review  a\  91, 
94  (Summer  1997)  (reviewing  empirical  research 
showing  that  "(wjhen  people  are  called  on  to  make 
impartial  judgments,  those  judgments  are  likely  to 
be  unconsciously  and  powerfully  biased  in  a 
manner  that  is  commensurate  with  the  judge's  self 
interest,"  and  concluding  that,  despite  their  best 


academics,  by  contrast,  pointed  out  that 
the  issue  may  be  more  complicated 
because,  even  where  an  auditor  has 
some  stake  in  an  outcome,  the  auditor 
also  has  coimtervailing  reputational 
interests,^^  and  concerns  about,  for 
example,  legal  liability,^^  audit 
committee  review, ^^  and  peer  review.^^ 

We  do  not  question  that  there  are 
influences  on  the  auditor  and  an 
accoimting  firm  beyond  a  "self-serving 
bias."  We  accept  also  that  firms  have 
incentives  to  avoid  situations  that 
expose  them  to  liability  and 
reputational  harm.  But,  again,  the 
argument  proves  too  much.  Even  with 
these  disincentives,  audit  failures  and 
impairments  of  independence  occur.^^ 
Other  studies  tend  to  show  that  the 
reputational  interests  of  the  audit  firm 
are  not  the  same  as  the  reputational 
interests  of  the  audit  engagement 
partner  or  the  office  of  the  partner  that 
performs  most  of  the  work  for  an  audit 
client.  Specifically,  these  studies 
suggest  that  the  audit  engagement 
partner  and  the  office  have  more  to  gain 
by,  for  example,  acquiescing  to  the 
client's  aggressive  accounting  treatment 
than  they  have  to  lose  if  it  results  in 
audit  failiu-e,  particularly  if  the  client 
engagement  contributes  substantially  to 
the  partner's  income  and  the  office's 
revenues.  Reputational  damage  will  be 
spread  across  the  entire  firm,  whereas 
income  fixim  the  client  will  be 
concentrated  in  the  partner  and  the 
office  out  of  which  he  or  she  works. ^^ 
In  addition,  in  a  two-phase  study 


intentions,  "there  is  good  reason  to  believe  that 
auditors  will  unknowingly  misrepresent  facts  and 
will  unknowingly  subordinate  their  judgment  due 
to  cognitive  limitations");  Jesse  D.  Beeler  and  James 
E  Hunton,  "Contingent  Economic  Rents;  Insidious 
Threats  to  Auditor  Independence,"  manuscript 
(2000). 

»*  Testimony  of  Don  N.  Kleinmuntz,  Professor, 
University  of  Illinois  at  Urbana-Champaign  (Sept. 
21,  2000);  Testimony  of  Urton  Anderson,  Professor. 
University  of  Texas  at  Austin  (Sept.  21,  2000) 
(presenting  results  of  research  commissioned  by 
Arthur  Andersen,  Deloitte  &  Touche,  KPMG,  and 
the  AICPA);  see  also  Testimony  of  Professor  Rick 
Antle,  Yale  University  (July  26,  2000)  (researcher 
for  the  AICPA  presenting  personal  views  on  data). 

*'  See  supra  notes  88-91 . 

■•  See  infra  Section  ni.C.5. 

^'  At  least  one  uritness  challenged  the 
effectiveness  of  the  current  peer  review  system.  She 
testified  that,  as  enacted,  peer  review  has  no 
"teeth."  Testimony  of  Wanda  Lorenz,  CPA,  Lane 
Gorman  Trubitt,  LLP  (Sept.  20,  2000). 

"  See,  e.g..  In  the  h4atter  of 
PricewaterhouseCoopers  LLP,  AAER  No.  1098  (Jan. 
14,  1999). 

" W.R.  Kinney,  Jr.,  "Auditor  Independence: 
Burdensome  Constraint  or  Core  Value?"  Accounting 
Horizons  (March  1999);  G.  Trompeter,  "The  effect 
of  partner  compensation  schemes  and  generally 
accepting  accounting  principles  on  audit  partner 
judgment,"  Auditing:  A  foumal  of  Practice  and 
Theory  (Fall  1994):  Paul  M.  Qikeman,  "Auditor 
Independence:  Continuing  Controversy,"  Ohio  CPA 
Journal  (Apr.-Jun.  1998). 


commissioned  by  the  ISB,  Eamscliffe 
reported  that  "(mjost  believe  that 
accounting  firms  today  are  not 
indifferent  about  their  reputation  for 
quality  audits,  but  are  more  focused  on 
raising  the  profile,  reputation,  and 
profitability  of  non-audit  services."  ^°° 

While  we  do  not  purport  to  resolve  a 
debate  among  scholars,  it  is  plain  that 
there  is  ample  basis  to  conclude  that  the 
more  a  person,  including  an  auditor,  has 
at  stake  in  a  judgment,  the  more  likely 
his  or  her  judgment  is  to  be  affected. ^°^ 
We  stress  that  the  influences  that  we  are 
concerned  with  can  be  "extremely 
subtle,"  as  stated  by  the  Comptroller  of 
the  Currency,  John  D.  Hawke,  in 
testimony  supporting  oiu"  proposal  to 
restrict  internal  audit  outsourcing. '°2 
Paul  A.  Volcker,  the  former  Chairman  of 
the  Federal  Reserve,  in  his  testimony 
supporting  our  proposal,  noted  the  real 
threat  posed  by  the  "insidious,  hard-to- 
pin  down,  not  clearly  articulated  or 
even  consciously  realized,  influences  on 
audit  practices"  that  flow  from  non- 
audit  relationships  with  audit  clients. '"^ 

b.  Certain  Non- Audit  Seivices 
Inherently  Impair  Independence.  Our 


100  Eamscliffe  II,  supra  note  38.  at  6.  Interviewees 
included  chief  executive  officers,  chief  financial 
officers  and  controllers,  auditors,  buy-side  and  sell- 
aside  analysts,  audit  committee  chairs,  and 
regulators. 

""  The  Blue  Ribbon  Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit  Committees  noted 
with  respect  to  independent  directors  that,  even 
absent  objective  verification,  "common  sense 
dictates  that  a  director  without  any  financial, 
family,  or  other  material  personal  ties  to 
management  is  more  likely  to  be  able  to  evaluate 
objectively  the  propriety  of  management's 
accounting,  internal  control  and  reporting 
practices."  The  Blue  Ribbon  Committee  on 
Improving  the  Effectiveness  of  Corporate  Audit 
Committees  (the  "Blue  Ribbon  Committee"),  Report 
and  Recommendations,  at  22  (1999)  (the  "Blue 
Ribbon  Report").  Copies  of  the  Blue  Ribbon  Report 
are  available  at  www.nyse.com  or  www.nasd.com. 

102  Written  Testimony  of  John  D.  Hawke,  Jr.  (July 
26.  2000). 

""Written  Testimony  of  Paul  A.  Volcker 
(September  13,  2000).  Aggregate  economic 
incentives  aside,  non-audit  services  can  have  the 
effect  of  aligning  the  accountant's  interests  with 
those  of  management.  When  the  accountant  acts  as 
a  consultant,  the  accoimtant  must  answer  to 
management,  and  a  "consultant .  .  .  will  be  judged 
by  the  ultimate  usefulness  of  his  advice  in  bringing 
success  to  management's  efforts.  He  has  had  a  hand 
in  shaping  managerial  decisions  and  will  be  judged 
by  management  on  the  same  basis  that  the 
management  itself  will  be  judged."  R.K.  Mautz  and 
Hussein  A.  Sbaraf,  The  Philosophy  of  Auditing  at 
222  (Am.  Acct.  Ass'n  1961).  As  the  auditor  becomes 
increasingly  involved  with  the  audit  client  and  its 
managers,  the  auditor  is  more  likely  to  perceive 
himself  as  a  part  of  the  management  team  and  place 
less  emphasis  on  his  or  her  primary  loyalty  to 
investors.  In  Eamscliffe  1,  Eamscliffe  reported  that 
many  individuals  interviewed  believed  that 
pressures  on  auditors  have  been  increasing  and  are 
becoming  problematic,  and  that  "auditors  are 
developing  a  stronger  interest  in  their  relationship 
with  management,  perhaps  at  the  expense  of  their 
responsibilities  to  shareholders."  Eamscliffe  I. 
supra  note  65,  at  9. 


rule  lists  services  that,  regardless  of  the 
size  of  the  fees  they  generate,  place  the 
auditor  in  a  position  inconsistent  with 
the  necessary  objectivity.  Bookkeeping 
services,  for  example,  place  the  auditor 
in  the  position  of  later  having  to  audit 
his  or  her  own  work  and  identify  the 
auditor  too  closely  with  the  enterprise 
imder  audit.  It  is  asking  too  much  of  an 
auditor  who  keeps  the  financial  books  of 
an  audit  client  to  expect  him  or  her  to 
be  able  to  audit  those  same  records  with 
an  objective  eye. 

In  much  the  same  way,  performing 
certain  valuation  services  for  the  audit 
client  is  inconsistent  with 
independence.  An  auditor  who  has 
appraised  an  important  client  asset  at 
mid-year  is  less  likely  to  question  his  or 
her  own  work  at  year-end.  Similarly,  an 
auditor  who  provides  services  in  a  way 
that  is  tantamoimt  to  accepting  an 
appointment  as  an  officer  or  employee 
of  the  audit  client  cannot  be  expected  to 
be  independent  in  auditing  the  financial 
consequences  of  management's 
decisions.  And  an  auditor  who  has 
helped  to  negotiate  the  terms  of 
employment  for  an  audit  client's  chief 
financial  officer  is  less  likely  to  bring 
quickly  to  the  audit  committee 
questions  about  the  new  CFO's 
performance. 

3.  The  Expansion  of  Non- Audit  Service 
Relationships  with  Audit  Clients  Is 
Affecting  Investor  Confidence  in  the 
Independence  of  Auditors 

Recent  studies  indicate  that  there  is  a 
growing  disquiet  among  investors  and 
other  users  of  financial  statements  about 
auditor  independence  in  light  of  the 
multi-faceted  relationships  between 
auditors  and  their  audit  clients. 
Recently,  Eamscliffe  found  that  most 
interviewees  "felt  that  the  evolution  of 
accounting  firms  to  multi-disciplinary 
business  service  consultancies 
represent[ed]  a  challenge  to  the  ability 
of  auditors  to  maintain  the  reality  and 
the  perception  of  independence."  '*♦  In 
Phase  n  of  its  study,  Eamscliffe  reported 
that  interviewees  generally  had 
confidence  in  and  are  satisfied  with  the 
current  standard  of  financial  reporting 
in  the  U.S.  Nonetheless,  the  study 
noted,  "(mjost  (interviewees]  felt  that 
the  risks  of  unfavorable  perceptions  of 
auditor  independence  are  growing,  due 
largely  to  the  provision  of  non-audit 
services  to  auditees."  '"* 


""Eamscliffe  I,  supra  note  65.  at  46  (Nov.  1999). 
The  study  also  found  that  many  individuals 
interviewed  believed  that  "auditors  are  developing 
a  stronger  interest  in  their  relationship  with 
management,  perhaps  at  the  expense  of  their 
responsibilities  to  shareholders."  Id.  at  9. 

">» Eamscliffe  n,  supra  note  38.  at  5  (July  2000). 
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Though  the  O'Malley  Panel  did  not 
reach  consensus  on  whether  changes  to 
the  independence  rules  are  needed,  over 
the  past  year  it  surveyed  preparers  and 
users  of  hnancial  statements,  auditors, 
regulators,  academics,  lawyers,  and 
analysts  about  the  provision  of  non- 
audit  services,  and  heard  from  witnesses 
at  the  Panel's  public  hearings.  The  Panel 
found  that, 

[M]any  people  continue  to  be  concerned — 
some  very  concerned — that  the  performance 
of  non-audit  services  could  impair 
independence,  or  that  there  is  at  least  an 
appearance  of  the  potential  for  impairment. 
Almost  two-thirds  of  the  respondents  to  the 
Panel's  survey  from  outside  the  profession 
who  addressed  non-audit  services  expressed 
such  concerns. '™' 

In  a  June  2000  study.  Brand  Finance 
pic  surveyed  analysts  and 
representatives  of  companies  listed  on 
the  London  Stock  Exchange.  Brand 
Finance  reported. 

Analysts  are  concerned  that  the  acceptance  of 
non-audit  fees  by  auditors  is  likely  to  result 
in  the  independence  of  the  audit  being 
compromised.  94%  of  analysts  stating  an 
opinion  believe  that  significant  non-audit 
fees  are  likely  to  compromise  audit 
independence.  76%  of  companies  stating  an 
opinion  felt  that  auditor  independence  is 
likely  to  be  compromised  where  significant 
non-audit  fees  are  received  from  audit 
clients.'"^ 

Brand  Finance  also  foimd  that  "83%  of 
analysts  who  expressed  an  opinion 
believe  objectivity  is  threatened  even 
when  the  non-audit  fee  is  less  than  the 
audit  fee."i°8 

In  another  recent  survey,  the 
Association  for  Investment  Management 
and  Research  ("AIMR")  surveyed  its 
members  and  certified  financial  analyst 
candidates  regarding  auditor 
independence  issues.  AIMR  reported 
that  "[pjotential  threats  to  auditor 
independence,  resulting  from  audit 
firms  providing  non-audit  services  to 
their  audit  clients  [were]  troublesome  to 
many  .  .  .  respondents."  *'^ 

A  recent  poll  was  conducted  by 
Public  Opinion  Strategies  ""to 
determine,  among  other  things,  how  the 
investing  public  views  our  proposed 
rules.'"  The  results  showed  that  Eighty 


""The  O'Malley  Panel  Report,  supra  note  20,  at 
1 5.20. 

""Brand  Finance  pic.  The  future  of  audit — "Back 
to  the  Future, "  ch.  1  (June  2000). 

'"Written  Testimony  of  Mauricio  Kohn,  CFA, 
CMA,  CFM.  AIMR  (Sept.  20,  2000)  (submitting 
survey).  AIMR  is  a  global,  non-profit  organization 
of  investment  professionals. 

'""The  results  were  published  by  the  A.J. 
Palumbo  School  of  Business  Administration  at 
Duquesne  University  ("Duquesne  Poll"). 
PricewaterhouseCoopers  provided  funding  for  the 
poll. 

'"The  800  adults  had  incomes  greater  than 
$50,000. 


percent  of  investors  surveyed  favor 
(forty-nine  percent  strongly  favor;  thirty- 
two  percent  somewhat  favor)  an  SEC 
rule  that  generally  would  require 
restrictions  on  the  types  of  consulting 
services  accoiuiting  firms  can  provide 
their  audit  clients,  "^  and  fifty-one 
percent  thought  the  new  rule  was  "very 
important"  to  protecting  individual 
stock  market  investors. "^  As 
siunmarized  by  James  C.  Stadler  of 
Duquesne  University,  "The  results  of 
our  national  poll  indicate  that  average 
American  investors,  in  fact, 
overwhelmingly  support  the  need  for 
some  new  rulemaking  in  this  area."  He 
further  stated,  "The  survey  results 
confirm  what  most  practitioners  have 
felt  for  decades — that  large  consulting 
engagements  for  audit  clients  can  raise 
serious  concerns  regarding  audit 
independence."  "* 

Witnesses  at  our  public  hearings  and 
written  comments  on  our  proposed 
rules  supplied  additional  indications 
that  investor  confidence  in  auditor 
independence  is  in  fact  being 
undermined  by  non-audit  relationships 
between  auditors  and  audit  clients.^^^ 
For  example,  representatives  of  TIAA- 
CREF,  CalPERS.  the  New  Hampshire 
Retirement  System,  and  the  AFL-CIO, 
organizations  with  responsibilities  for 
the  sound  investment  of  hundreds  of 
billions  of  dollars  for  the  benefit  of 
millions  of  participants,  all  came 
forward  to  express  precisely  that 
concern  and  to  luge  us  to  adopt  the 


112 Lhiquesne  Poll,  supninofe  110, Question  12. 

113  Duquesne  Poll,  supra  note  110,  Question  13. 
The  Poll  also  found  that  37%  of  respondents 
thought  the  new  rule  was  "somewhat  important," 
6%  thought  it  "not  very  important,"  and  3% 
thought  it  "not  at  all  important." 

•  1*  Mr.  Stadler  is  Dean  of  the  John  F.  Donahue 
Graduate  School  of  Business  and  the  A.).  Palumbo 
School  of  Business  Administration. 

11'  For  written  comments,  see,  e.g..  Letter  of 
Samuel  Fleishman  (Sept.  9,  2000)  ("My  confidence 
in  the  audits  is  greatly  dscreased  by  knowing  that 
the  same  company  is  or  could  be  doing  consulting 
work  for  the  company  they  are  auditing."):  Letter 
of  George  R.  Jensen  (Sept.  8,  2000)  ("Investors  have 
a  right  to  expect  that  sanctity  [of  the  audit)  as  it  is 
promised  without  having  to  wonder  about  the  same 
firm  monkeying  with  the  audit  to  preserve  or 
enhance  their  consulting  business.");  Letter  of 
Goran  LindeOlsson  (Sept.  9,  2000)  ("The  mere 
possibility  that  audits  may  not  be  100%  objective 
is  reason  enough  to  toughen  the  rules  and  keep 
accounting  and  consulting  services  separate."); 
Letter  of  Vivian  D.  Kilgore  Jr.  ("No  public 
confidence  should  be  given  to  any  report  of  any 
firm  that  engages  in  this  practice.");  Letter  of  John 
Dossing  (Sept.  10.  2000)  ("Common  sense  tells  me 
and  other  indiviidjual  investfojrs  this  conflict  of 
interests  will  lead  to  at  the  very  least  the 
appearance  of  conflict  of  interest.  How  can  we  trust 
any  audits  with  the  appearance  of  a  conflict  of 
interest.  Why  invest  if  we  can't  trust  the  figures 
presented  to  us  in  the  financial  statements?"). 


restrictions  we  proposed,  or  even  more 
stringent  restrictions."^ 

Paul  Volcker,  former  Chairman  of  the 
Federal  Reserve  Board,  testified  as 
follows  about  investors'  perceptions  of  a 
conflict  of  interest  when  auditors 
provide  non-audit  services  to  audit 
clients: 

The  perception  is  there  because  there  is  a  real 
conflict  of  interest.  You  cannot  avoid  all 
conflicts  of  interest,  but  this  is  a  clear, 
evident,  growing  conflict  of  interest,  given 
the  relative  revenues  and  profits  from  the 
consulting  practice,  and  a  conflict  of  interest 
is  there.  "^ 

Richard  Blumenthal,  the  Attorney 
General  of  Connecticut  stated  in  his 
testimony  before  us,  "The  tough-minded 
questions  and  vigorous  standards  that 
the  public  has  traditionally  associated 
with  the  term  "independent  auditor" 
have  been  compromised  by  the 
interdependent  business  relationship 
between  the  auditors  and  the 
audited."  "^  Manuel  H.  Johnson,  a 
public  member  of  the  ISB  and  the 
former  Vice  Chairman  of  the  Federal 
Reserve  Board,  testified  that, 
[Tjhe  growing  complexity  of  financial  and 
economic  relationships  and  the  extent  of 
non-audit  services  provided  to  audit  clients 
by  major  accounting  firms  have  significantly 
increased  the  perception  and  the  potential  for 
conflicts  of  interest  and  threatens  the 
integrity  of  the  independent  audit 
function.  "^ 

At  a  Congressional  subcommittee 
hearing  regarding  our  proposals,  John  H. 
Biggs,  Chairman,  President,  and  Chief 
Executive  Officer  of  TIAA-CREF,  said. 

The  concern  about  auditor  independence  in 
the  presence  of  substantial  management 
consulting  fees  has  been  with  us  for  years, 
and  has  caused  much  questioning  and  study 
in  the  profession.  Investor  uneasiness  and 
suspicion  of  the  quality  of  audited  financial 
statements  is  growing  rapidly  along  with  the 
dramatic  rise  in  the  percentage  of  audit  firm 
revenues  that  come  from  cross-sold 
services.'^" 


118  See  Testimony  of  John  H.  Biggs,  Chairman  and 
CEO  of  TL\A-CREF  (July  26.  2000);  Testimony  of 
Kayla  J.  Gillan.  General  Counsel.  CalPERS  (Sept.  13, 
2000);  Testimony  of  Alan  P.  Cleveland,  New 
Hampshire  Retirement  System  (Sept.  13,  2000); 
Testimony  of  Bill  Patterson,  Director,  Office  of 
Investment,  AFL-QO  (Sept.  20,  2000). 

"'Testimony  of  Paul  A.  Volcker  (Sept.  13,  2000). 

"•Written  Testimony  of  Richard  Blumenthal 
(Sept.  20,  2000). 

"'Testimony  of  Manuel  H.  Johnson  (July  26, 
2000).  See  a7so  Testimony  of  William  T.  Allen, 
Chairman,  ISB  (July  26,  2000)  ( "ITjhe  evolution  of 
the  auditing  profession  into  multi-service 
professional  firms  has  given  rise  to  reasonable 
concerns  that  the  integrity  of  financial  data  is  being 
or  may  be  adversely  affected  or  at  least  that  markets 
may  t)ecome  suspicious  of  that  fact  and  impose  an 
additional  risk  premium."). 

'*>  Written  Testimony  of  John  H.  Biggs  before  the 
Subcommittee  on  Securities  of  the  Senate 
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We  recognize  there  are  different  views 
as  to  whether  investor  confidence  is 
being  undermined. '^^  For  example,  in 
Phase  I  of  its  study,  Eamscliffe  reports 
"The  vast  majority  of  respondents 
believe  that  auditors  are  currently 
performing  audits,  which  meet  a  high 
standard  of  objectivity  and 
independence."  122  j^  Phase  II, 
Earnscliffe  reports  that  with  respect  to 
the  investing  public  surveyed,  "Most 
had  a  high  degree  of  confidence  in  the 
quality  and  reliability  of  the  information 
that  was  available  for  them  to  use  in 
making  investment  decisions."  ^^3  jn 
addition,  two  professors  from  North 
Carolina  State  University  submitted  a 
study  tending  to  suggest  that  "non-audit 
services  had  a  positive  influence  on 
participants"  perceptions  of  auditor 
independence,  consistent  with  the 
contention  that  nonaudit  services 
enhance  auditor  independence."  '^^ 
Some  commenters  also  cited  a  survey 
commissioned  by  the  AICPA  and 
conducted  by  Penn  Schoen  &  Berland 
Associates, 12^  which  foimd  that  ninety- 
one  percent  of  investors  surveyed 
believe  audited  financial  statements  are 
credible.  126 


We  take  seriously  the  indications  of 
investor  unease,  along  with  indications 
that  investor  opinion  may  be  divided. 
We  focus  on  degrees  of  investor 
confidence,  and  we  cannot  take  lightly 
suggestions  that  even  a  minority  portion 
of  the  population  is  "mildly  worried" 
about  a  possible  appearance  problem  or 
that  their  confidence  is  being 
undermined. '2^  We  also  take  into 
account  the  durability  of  investor 
concerns.  For  decades  there  have  been 
some  who  were  troubled  at  the  growrth 
o&non-audit  services. ^^a  Those  who 
were  troubled  remain  troubled,  only 
more  so,  and  they  have  been  joined  by 
new  voices  from  disparate  quarters.  We 
also  consider  whether  the  concerns  that 
we  hear  will  likely  persist,  or  are  merely 
transitory  and  unreasonable  fears  that 
inevitably  will  be  allayed.  In  this 
instance,  we  believe  that  the  indications 
of  unease  are  reasonably  based  and  thus 
likely  to  endure  and  increase,  absent 
preventive  action  by  the  Commission. 


Committee  on  Banking,  Housing  and  Urban 
Development  (Sept.  28.  2000). 

"1  See.  e.g..  Testimony  of  John  Guinan,  Partner, 
KPMG  (Sept.  13,  2000)  ("There's  no  fundamental 
unease  within  the  marketplace  on  this  subject."); 
Testimony  of  Richard  J.  Stegemeier.  Chairman 
Emeritus,  Unocal  Corp.  (Sept.  13,  2000)  ("1  do  not 
believe  that  |a  clear  and  present  danger  to  investors] 
exists."). 

"2  Eamscliffe  I.  supra  note  65,  at  8. 

•23 Eamscliffe  11,  supra  note  38.  at  44.  At  the 
request  of  the  AICPA,  Gary  Orren,  a  professor  at  the 
John  F.  Kennedy  School  of  Government,  reviewed 
and  evaluated  Eamscliffe  I  and  II.  Memorandum 
from  Gary  Orren  to  AICPA  (Sept.  19,  2000).  Mr. 
Orren  concluded  that  the  findings  do  not  support 
our  proposals,  and  that  the  studies  were 
methodologically  flawed.  At  the  same  time,  he 
acknowledged  that  among  the  respondents  in  the 
studies,  "|a)  larger  number,  about  half,  thought  that 
a  perception  problem  might  develop  in  the  future," 
that  the  majority  of  groups  interviewed  perceived 
a  "slight  appearance  problem"  today,  that  the 
respondents  registered  "mild  misgivings"  about  the 
effects  of  non-audit  services  on  independence,  and 
that  the  respondents  were  "mildly  worried"  about 
a  possible  appearance  problem  in  the  future.  Id.  at 
3,  4.  and  7. 

1"  J.  Gregory  Jenkins  and  K.  Krawczyk,  North 
Carolina  State  Universit)-,  Perceptions  of  the 
Relationship  Between  Nonaudit  Services  and 
Auditor  Independence,  manuscript  (2000) 
(synopsis).  In  this  study,  the  researchers 
interviewed  289  users  of  financial  statements, 
including  business  professionals,  graduate  business 
students,  and  accounting  professionals  at  Big  Five 
firms  and  Non-Big  Five  firms. 

12^ Penn  Schoen  &  Berland  Associates.  Inc., 
National  Investors  Survey  (Sept.  12.  2000)  ("Penn 
Schoen  Survey"). 

'¥  W.  at  4.  what  the  Penn  Schoen  Survey  did  not 
report,  but  what  we  believe  to  be  equally  important, 
however,  is  that  among  all  investors  surveyed,  only 
54%  said  that  they  believe  audited  financial 
statements  are  "very  credible,"  37%  believe  they 
are  only  "somewhat  credible,"  5%  believe  they  are 


"not  credible,"  and  the  remaining  3%  do  not  know 
if  they  are  credible.  See  Judith  Bums,  "Investors 
Unconcerned  About  Auditor  Independence,"  Dow 
Jones  New  Service  (Sept.  12,  2000J.  We  do  not 
believe  that  investors  or  the  accounting  profession 
are  well-served  by  a  situation  in  which  37%  of 
investors  in  a  survey  think  public  companies' 
audited  financial  statements  are  only  "somewhat 
credible."  In  addition,  according  to  the  Penn 
Schoen  Survey,  23%  of  investors  surveyed  believed 
that  regulators  should  play  a  bigger  role  than  they 
do  now  in  prohibiting  accounting  firms  from 
offering  a  range  of  services  [id.  at  10)  and  33%  of 
investors  surveyed  disagreed  that  if  our  rules 
proposals  were  implemented  audit  firms  will  know 
less  about  the  companies  they  audit  and  the  quality 
of  the  audit  will  suffer  {id.  at  13). 

"'  Some  have  suggested  that  perception  is  not  an 
appropriate  basis  for  regulation.  See  AICPA  White 
Paper,  at  App.  A  (paper  by  Gary  Orren.  "The 
Appearance  Standard  for  Auditor  Independence: 
What  We  Know  and  Should  Know"  (Oct.  20.  1997)). 
Others  believe  that  "investor  perceptions  constitute 
an  economically  legitimate  and  theoretically  sound 
basis  for  regulatory  intervention."  See,  e.g..  Written 
"Testimony  of  Rajib  Doogar  (Sept.  20,  2000). 

"*  See  supra  Section  III.C.l :  see  also  Arthur  A. 
Schulte.  Jr.,  "Compatibility  of  Management 
Consulting  and  Auditing,"  ./Accounting  flev.  586 
(July  1965)  (survey  of  four  respondent  groups — 
research  and  financial  analysts  of  brokerage  firms, 
commercial  loan  and  trust  officers  of  banks, 
investment  officers  of  insurance  companies,  and 
investment  officers  of  domestic  mutual  funds — 
indicated  a  third  of  all  respondents  believed  that 
the  provision  of  both  audit  and  non-audit  services 
was  a  conflict  of  interest);  Abraham  J.  Briloff,  "Old 
Myths  and  New  Realities  in  Accountancy," 
Accounting  Bev.  490-94  (July  1996)  (finding  that  a 
significant  number  of  academics,  members  of 
financial  community,  and  accountants  believed  that 
an  auditor's  provision  of  management-advisory 
services  detracted  from  the  quality  of  the  audit): 
Pierre  L.  Titard,  "Independence  and  MAS — 
Opinions  of  Financial  Statement  Users,"  /. 
Accountancy  47  (July  1971)  (finding  that  a 
significant  number  of  parties  who  represented 
major  investment  concerns  believed  that  an 
auditor's  provision  of  management  advisory 
services  impaired  auditor  independence). 


4.  The  Rules  Are  Appropriately 
Prophylactic 

Some  commenters  and  witnesses 
argue  that  there  is  "no  empirical 
evidence  to  support  the  notion  that 
providing  non-audit  services  to  audit 
clients  has  had  any  adverse  effect  on  the 
quality  of  audits."  '^a  This  argument 
fails  to  take  into  account  not  only  the 
extensive  body  of  research  and 
comments  discussed  above  that 
document  investor  concerns,  but  also 
the  extent  to  which  our  approach  is,  and 
must  be,  prophylactic.  Moreover,  as  we 
explain  below,  the  asserted  absence  of 
conclusive  empirical  evidence  on  this 
point  is  not  particularly  telling. 

a.  The  Commission 's  Independence 
Rules  Must  Be  Prophylactic.  Our 
approach  to  auditor  independence 
traditionally  has  been,  as  it  must  be. 
prophylactic.  Independence  rules  are 
similar,  though  not  identical,  to  conflict 
of  interest  rules.  To  minimize  the  risks 
of  bias,  the  independence  rules,  like 
conflict  of  interest  rules,  proscribe 
certain  relationships  or  circumstances, 
whether  or  not  one  can  show  that  biased 
behavior  inevitably  results  from  the 
conflict. '3°  The  independence  rules  are 
preventive  both  because  of  the  difficulty 
in  proving  the  link  from  circumstance  to 
state  of  mind,  as  discussed  below,  and 
because  of  the  need  to  act  in  the  public 
interest  and  protect  investor  confidence 
before  it  has  been  significantly 
vmdermined. 

The  Commission's  obligation  to 
protect  investors  requires  it  to  act  before 
there  has  been  a  serious  erosion  of 
confidence  in  our  nation's  securities 
markets.  Our  view  on  this  point  is  quite 
different  from  the  suggestion  from  the 
CEO  of  an  accounting  firm  that  we 
should  wait  to  adopt  restrictions  on 
non-audit  services  imtil  there  has  been 
"a  train  wreck  or  a  stockmarket 
crash."  "'  Our  mission  is  not  to  pick  up 
the  pieces  of  such  a  "train  wreck,"  but 
to  prevent  one. 


"9  Letter  of  Deloitte  &  Touche  (Sept.  25.  2000) 
("Deloitte  &  Touche  Letter"). 

130  Iq  this  regard,  our  mle  addresses  potential 
conflicts  in  a  way  that  is  similar  to  rules  regarding 
the  conduct  of  federal  judges.  For  example,  §  455 
of  title  28  of  the  federal  code  provides  that  a  federal 
judge  is  to  disqualify  himself  (and  may  be 
disqualified  by  the  appellate  court)  in  any 
proceeding  where  the  judge's  "impartiality  might 
reasonably  be  questioned."  28  U.S.C.  §  455(a).  The 
courts  have  explained  that  "disqualification  is 
required  if  a  reasonable  person  who  knew  the 
circumstances  would  question  the  judge's 
impartiality,  even  though  no  actual  bias  or 
prejudice  has  been  shown."  Gray  v.  University  of 
Arkansas.  883  F.2d  1394,  1398  (8th  Cir.  1989). 

"1  "The  Ties  That  Bind  Auditors.  "  The 
Economist  at  63  (Aug.  12,  2000)  ("Usually  there  is 
a  train  wreck  or  a  stock  market  crash  prompting  this 
sort  of  radical  legislation."). 
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We  have  adopted  other  rules  with  a 
similar  attentiveness  to  the  need  to 
sustain  investor  confidence  in  the 
public  seciuities  markets.  For  example, 
in  our  Order  regarding  rule  changes  by 
the  Municipal  Securities  Rulemaking 
Board  to  address  "pay  to  play"  practices 
in  the  mimicipal  securities  market,  we 
stated  that  the  proposed  rule  chemges 
were  intended,  among  other  things,  "to 
bolster  investor  confidence  in  the 
integrity  of  the  market  by  eliminating 
the  opportimity  for  abuses  in 
connection  with  the  awarding  of 
municipal  securities  business. "^32 
Regxilation  FD  provides  another 
example  of  oiu  acting  to  protect  investor 
confidence.'3^  There,  oiu  concern  was, 
among  other  things,  that  "the  practice  of 
selective  disclosure  leads  to  a  loss  of 
investor  confidence  in  the  integrity  of 
our  capital  markets. "'3'' 

The  coiuts  have  specifically  rejected 
the  need  for  proof  of  prior  harm  as  an 
antecedent  to  government  action 
designed  to  safeguard  public  confidence 
in  the  integrity  of  public  actors  and 
processes.  For  example,  the  coiul  in 
Blount  V.  Securities  and  Exchange 
Commission,'^^^  articulated  this 
principle  in  the  context  of  those  rules 
limiting  "pay  to  play"  practices  in  the 
miuiicipal  seciuities  markets,  stating, 
"Although  the  record  contains  only 
allegations,  no  smoking  gun  is  needed 
where,  as  here,  the  conflict  of  interest  is 
apparent,  the  likelihood  of  stealth  great, 
and  the  legislative  purpose 
prophylactic. "^3^ 

In  promulgating  rules  concerning 
auditor  independence,  we  are  making 
judgments  about  incremental 


•  '^  Notice  of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking  Board  Relating  to 
Political  Contributions  and  Prohibitions  on 
Municipal  Securities  Business,  Exchange  Act 
Release  No.  33482  (Ian.  14.  1994)  (59  FR  3389):  see 
also  "Exceptions  to  Rules  lOb-6.  lOb-7.  and  10b- 
8  Under  the  Securities  Exchange  Act  of  1934  for 
Distributions  of  Foreign  Securities  to  Qualified 
Institutional  Buyers.  Securities  Act  Rel.  No.  6999 
(May  5.  1993)  [58  FR  27686)]  ("Rules  lOb-6,  10b- 
7,  and  lOb-8  ('Trading  Rules')  are  prophylactic  in 
nature  and  designed  to  protect  investors  purchasing 
a  security  in  a  distribution  from  paying  a  price  that 
has  been  artifically  influenced  [i.e.,  raised  or 
supported)  by  those  persons  who  have  the  greatest 
incentive  to  engage  in  manipulative  activity. 
Because  the  Trading  Rules  protect  investors  against 
artificial  price  movements,  they  promote  the 
integrity  of  the  pricing  process  and  public 
confidence  in  the  U.S.  securities  markets."). 

133  "Selective  Disclosure  and  Insider  Trading," 
Release  No.  33-7881  (Aug.  15.  2000)  (65  FR  51715]. 

"5  61  F.3d938  (D.C  Cir.  1994). 

"*W.  at  945.  Similarly,  even  in  the  First 
Amendment  context  of  restrictions  on  campaign 
contributions,  the  Supreme  Court  has  upheld  the 
validity  of  prophylactic  rules.  Nixon  v.  Shrink 
Missouri  Government.  528  U.S.  377  (2000)  (relying 
on  the  seminal  case  of  Buckley  v.  Valeo,  424  U.S. 
1  (1976)). 


probabilities.  We  must  make  judgments 
about  the  circumstances  that  render  a 
loss  of  auditor  objectivity  more  or  less 
likely.  "Objectivity"  is  not  merely  the 
absence  of  a  conscious  intention  to  skew 
audit  results  in  a  client's  favor;  it  is  a 
willingness  to  go  without  reluctance 
wherever  the  data  lead.  For  us,  the 
question  is  not  whether  an  auditor  who 
otherwise  would  be  without  bias  will 
inevitably  become  biased  and  then 
intentionally  disregard  a  false  statement 
in  a  client's  financial  statements.  We  do 
not  believe  the  appropriate  benchmark 
for  action  is  whether  new  rules  are 
needed  to  make  "bad"  auditors  good, 
malleable  ones  stronger,  or  sales- 
oriented  ones  focus  solely  on  the  audit. 
Rather,  the  actual  issue  is  whether 
providing  these  services  makes  it 
imacceptably  likely  that  there  will  be  an 
effect  on  the  auditor's  judgment, 
whether  or  not  the  auditor  is  aware  of 
it. 

Similarly,  oiu'  mandate  to  enhance 
investor  confidence  in  our  securities 
markets  requires  us  to  make  judgments 
as  to  effects  on  degrees  of  confidence. 
Investor  confidence  in  the  securities 
markets  arises  fi-om  a  multiplicity  of 
sources.  Investor  confidence  is  currently 
high.  We  must  consider  not  whether 
otherwise  confident  investors  will  lose 
confidence  in  our  markets,  but  whether 
there  is  a  significant  enough  probability 
that  enough  investors  will  lose  enough 
confidence  if  we  fail  to  act.  In  our 
judgment,  the  risk  is  present,  and  we 
should  address  it. 

b.  The  Commission  Should  Not  Delay 
Action  to  Engage  in  Further  Study.  In 
any  event,  the  assertion  that  no 
empirical  evidence  conclusively  links 
audit  failures  to  non-audit  services 
misses  the  point.^^?  First,  "audit 
quality,"  which  we  seek  to  protect,  is 
about  more  than  just  avoiding  major 
audit  failures  or  financial  fraud. 


'3' The  widespread  perception  among 
sophisticated  members  of  the  financial  community 
that  non-audit  services  are  jeopardizing  audit 
reliability  at  the  very  least  suggests  that  there  is  in 
fact  a  problem.  Moreover,  at  least  one  published 
study  has  found  a  statistical  link  between  the 
provision  of  non-audit  services  and  the  frequency 
of  audit  qualifications.  Graeme  Wines,  "Auditor 
Independence,  Audit  Qualifications  and  the 
Provision  of  Non-Audit  Services:  A  Note,"  34  Ace. 
G-  Fin.  76  (May  1994).  The  author  analyzed  the  audit 
reports  put  out  between  1980  and  1989  by  76 
companies  publicly  listed  on  the  Australian  Stock 
Exchange.  He  found  that  "the  auditors  of  companies 
not  receiving  an  audit  qualification  of  any  type  over 
the  period  derived  a  significantly  higher  proportion 
of  their  remuneration  from  non-audit  services  fees 
than  the  auditors  of  companies  receiving  at  least 
one  audit  qualification."  Id.  at  76.  While  the  author 
acknowledges  that  his  research  is  by  no  means 
conclusive,  it  does  corroborate  the  common-sense 
expectation  that  "auditors  are  less  likely  to  qualify 
a  given  company's  financials  statements  when 
higher  levels  of  non-audit  fees  are  derived."  Id.  at 
83. 


Auditing,  we  are  often  reminded,  is  not 
mechanical,  but  requires  numerous 
subUe  judgments.  *3«  it  is  important  that 
these  judgments  be  made  fairly  and 
objectively,  whether  or  not  they  relate  to 
matters  that  are  material  to  the  financial 
statements.  As  four  previous  SEC 
Chairmen  stated. 

Some  will  say  that  action  now  is  premature 
or  unwarranted.  They  argue  that  there's  no 
harm  unless  you  can  directly  tie  a  firm's 
nonaudit  services  to  a  failed  audit.  But  this 
claim  belies  the  environment  in  which  many 
tough  business  decisions  are  made.  It  is 
rarely  the  black-and-white  issues  that  an 
auditor  faces.  The  danger  lies  in  the  gray 
area — where  the  pressure  to  bend  to  client 
interest  is  subtle,  but  no  less  deleterious. '^o 

The  number  of  "audit  failures"  says 
nothing  about  misjudgments  in  the  gray 
area. 

"Audit  failures"  in  all  likelihood  also 
demonstrate  relatively  little  about  the 
incidence  of  auditor  error.  An  "audit 
failure,"  as  we  use  the  term,  refers  to  an 
instance  in  which  the  issuer's  financial 
statements  are  materially  misstated  and 
in  which  the  auditor  either  failed  to 
discover  the  misstatement  or  acquiesced 
in  the  inclusion  of  the  misstatement  in 
the  issuer's  financial  statements.  The 
Commission  is  aware  of  only  those  audit 
failiues  it  discovers  or  that  are  made 
public;  presumably  there  are  more.  And, 
presiunably,  every  error  by  an  auditor 
does  not  lead  to  an  audit  failure. 
Moreover,  audit  failures  arise  from  a 
multiplicity  of  causes,  of  which  an 
impairment  of  independence  is  but  one. 
To  demand,  as  a  predicate  for 
Commission  action,  evidence  that  each 
loss  of  independence  produces  an  audit 
failure  is  a  bit  like  demanding  proof  that 
every  violation  of  a  fire  safety  code 
results  in  a  catastrophic  fire.'*" 


"o  See  Testimony  of  Robert  L.  Ryan.  CFG, 
Medtronic,  Inc.  (Sept.  20,  2000)  ("(T]o  my  mind  one 
of  the  most  sacred  things  in  the  whole  audit  process 
is  judgment.*  *  *  (Tjhere  is  so  much  judgment  that 
goes  into  a  financial  statement  and  I  want  to  feel 
that  if  I'm  sitting  across  from  a  partner  *   *   *  that 
audit  is  the  primary  thing."   *   *"). 

>3»  Richard  C.  Breeden,  Roderick  M.  Hills,  David 
S.  Ruder  and  Harold  M.  Williams.  Editorial,  supra 
note.  33. 

'*°See.  e.g..  Written  Testimony  of  J.  Michael 
Cook  former  Chairman  and  Chief  Executive  Officer, 
Deloitte  &  Touche  (July  26,  2000)  ("I  do  not. share 
the  view  that  proof  of  such  a  linkage  is  the  only 
appropriate  basis  for  regulatory  action.  To  the 
contniry,  I  believe  the  most  independence  rules 
today  are  the  result  of  appearance-based  ratber  than 
fact-based  concerns.  Further,  I  agree  with  the 
Commission  that  the  absence  of  "proof'  does  not 
justify  inaction,  particularly  when  such  evidence 
cannot  be  expected  to  be  demonstrable."):  Paul 
B.W.  Miller,  Ph.D.,  CPA,  Professor,  University  of 
Colorado  at  Colorado  Springs,  and  Paul  R.  Balincon. 
"The  Spirit  of  Accounting"  (draft  column  to  appear 
in  Accounting  Today,  submitted  as  Addendum  to 
Written  Testimony  of  Paul  Miller  (July  31,  2000) 
("lAludit  failure  is  the  wrong  factor  to 
consider.*   *   *  The  issue  is  not  whether  the  auditor 


Second,  the  subUe  influences  that  we 
are  addressing  are,  by  their  natiue, 
difficult  to  isolate  and  difficult  to  link 
to  any  particular  action  or  consequence. 
The  asserted  lack  of  evidence  isolating 
those  influences  and  linking  them  to 
questionable  audit  judgments  simply 
does  not  prove  that  an  auditor's 
judgment  is  unlikely  to  be  affected 
because  of  an  auditor's  economic 
interest  in  a  non-audit  relationship. 
Indeed,  it  is  precisely  because  of  the 
inherent  difficulty  in  isolating  a  link 
between  a  questionable  influence  and  a 
compromised  audit  that  any  resolution 
of  this  issue  must  rest  on  our  informed 
judgment  rather  than  mathematical 
certainty. 

Except  where  an  auditor  accepts  a 
payment  to  look  the  other  way.i'*'  is 
found  to  have  participated  in  a 
fraudulent  scheme.^''^  qj  admits  to  being 
biased,  we  cannot  know  with  absolute 
certainty  whether  an  auditor's  mind  is, 
or  at  the  time  of  the  audit  was, 
"objective."  It  is  even  harder  to  measure 
the  impact  that  a  particular  financial 
arrangement  with  the  audit  client  had 
on  the  auditor's  state  of  mind.^'*^ 
Similarly,  it  is  difficult  to  tie  a 
questionable  state  of  mind  to  a  wrong 
judgment,  a  failure  to  notice  something 
important,  a  failure  to  seek  important 
evidential  matter,  a  failure  to  challenge 
a  management  assertion,  or  a  failure  to 
consider  the  quality  "  not  just  the 
acceptability  "  of  a  company's  financial 
reporting.  As  the  FOB  noted,  "Specific 
evidence  of  loss  of  independence 
through  MAS  [management  advisory 
services),  a  so-called  smoking  gun,  is 
not  likely  to  be  available  even  if  there 
is  such  a  loss."^** 


can  avoid  catastrophic  failure  but  whether  the  audit 
can  increase  the  credibility  of  the  statements 
enough  to  make  investors  perceive  a  lower  risk  of 
being  misled."):  Testimony  of  Robert  E.  Denham, 
Member,  ISB  (July  26,  2000)  ("|I]t's  a  mistake  to 
focus  too  much  on  the  cases  of  major  audit  failure 
and  try  to  draw  lessons  from  whether  independence 
played  a  role  in  those.*   *   *  [T]he  better  question 
for  guiding  the  Commission  *  *   *  is  what  set  of 
rules  is  more  likely  to  produce  better  accounting, 
better  financial  reporting  in  the  ordinary 
circumstances  of  the  good  companies.*   *  *") 

'«'  See.  e.g.,  SEC  v.  Jose  Gomez,  AAER  No.  57 
(May  8,  1985). 

'*^See,  e.g.,  SEC  v.  Christopher  Bagdasarian  and 
Sam  White,  AAER  No.  825  (Sept.  26,  1996). 

>«3  Article  IV  of  the  AICPA's  Code  of  Professional 
Conduct  provides,  "Objectivity  is  a  state  of  mind, 
a  quality  that  lends  value  to  a  member's  services. 
It  is  a  distinguishing  feature  of  the  profession.  The 
principle  of  objectivity  imposes  the  obligation  to  be 
impartial,  intellectually  honest,  and  free  of  conflicts 
of  interest.  Independence  precludes  relationships 
that  may  appear  to  impair  a  member's  objectivity 
in  rendering  attestation  services."  AICPA  Code  of 
Professional  Conduct,  ET  §  55.01. 

'♦••  1979  POB  Report,  supra  note  38,  at  34  n.l03. 
As  the  POB  noted,  "[T]he  Board  recognizes  that  the 
nonexistence  of  such  evidence  does  not  necessarily 
mean  that  there  have  not  been  instances  where 


Testimony  during  our  hearings 
provided  informed,  real-world 
perspectives  bearing  on  the  practical 
difficulty  of  establishing  a  conclusive 
link  between  non-audit  service 
relationships  and  compromised  audit 
judgments.  Many  who  provided  those 
perspectives  nonetheless  luged  that  we 
proceed  with  oiu  rule.''»s 

Based  on  his  thirty-three  years  of  law 
enforcement  experience  and  several 
cases  involving  tuilawful  and 
questionable  conduct  by  auditors, 
Robert  M.  Morgenthau,  the  District 
Attorney  for  the  Coimty  of  New  York, 
testified,  "in  most  cases,  it  was 
impossible  to  tell  whether  financial 
considerations  played  a  role  in  the 
auditor's  issuing  the  opinion  he  did."'''^ 
In  these  instances,  absent  the  sort  of 
admission  referenced  above,  we  can 
look  only  to  circumstantial  evidence  of 
influences  or  incentives  affecting  the 
auditor.'*^  A  number  of  plaintiffs' 
lawyers  agreed  that  the  hard  evidence 
opponents  of  the  proposals  seek  will  be 
rare  because  even  where  the  evidence 
does  exist,  it  is  unlikely  that  it  will  be 
made  public.  Charles  Drott,  a  CPA  and 
a  forensic  examiner,  testified  that  "the 
only  time  these  issues  come  to  light 
*   *  *  is  when  there  is  significant 
litigation.*   *   *  The  accounting  firm[s] 
(are)  not  sharing  this  information,  and  I 
don't  know  of  any  vehicle  at  the  present 
time  that  requires  them  to  do  so."^*^ 
Stuart  Grant,  an  attorney  who  regularly 
represents  institutional  investors  in 
securities  litigation,  stated  that,  based 
on  his  experience,  he  thought  it  imlikely 
that  an  auditor,  like  any  party  to  a 
lawsuit,  would  ever  concede  that  it 
made  an  accounting  judgment  in  part  to 
protect  its  consulting  business.''*^  Jay 
W.  Eisenhofer,  Mr.  Grant's  partner, 


independence  may  have  been  impaired.  Not  all 
situations  where  an  auditor's  objectivity  is 
compromised  will  result  in  a  lawsuit."  Id.  at  35. 

'■•*  while  we  considered  testimony  bom  our 
public  hearings  in  evaluating  the  need  for  the  rules 
as  a  matter  of  public  policy,  there  was  no  fact 
finding  with  respect  to  particular  cases  and  we  have 
not  reached  any  conclusions  as  to  the  presence  or 
absence  of  securities  law  violations  in  cases 
discussed  by  witnesses. 

»«6  Testimony  of  Robert  M.  Morgenthau  (Sept.  13, 
2000). 

'■•'  See  Testimony  of  Jay  W.  Eisenhofer,  Partner, 
Grant  &  Eisenhofier  (Sept.  13,  2000)  ("It's  always 
difficult  to  prove  [that  the  auditor  was  influenced 
by  large  consulting  fees]  as  a  certainty,  but  what 
you're  attempting  to  do  is  to  use  that  information 
to  demonstrate  that  the  auditor  had  a  motive  that 
in  combination  with  other  facts  that  you're  able  to 
elicit  demonstrates  that  the  auditor  at  least 
recklessly  disregarded  its  obligations,  if  not 
intentionally  did  so."). 

•"Testimony  of  Charles  R.  Drott  (Sept.  13,  2000). 

'«»  Testimony  of  Stuart  Grant,  Partner,  Grant  k 
Eisenhofer  (Sept.  20,  2000).  Mr.  Grant  testified  at 
the  request  of  his  client,  the  Council  of  Institutional 
Investors,  although  he  stated  that  he  was  expressing 
his  own  views. 


noted  that  even  if  a  case  involving 
independence  allegations  were  to 
proceed  to  trial,  any  information 
relevant  to  the  alleged  violation  that  was 
produced  in  discovery  likely  would  be 
protected  from  general  disclosure  by  a 
confidentiality  order. '^o 

While  these  witnesses  and 
commenters  said  that,  based  on  their 
experience,  we  should  not  expect  to 
have  an  abundance  of  evidence  showing 
a  direct  link  between  the  provision  of 
non-audit  services  and  audit  failures, 
others  pointed  to  cases  where  they 
believed  the  connection  was 
apparent. '51  Richard  Blumenthal, 
Attorney  General  of  the  State  of 
Coimecticut,  described  a  matter 
investigated  by  his  office  which  he 
believed  did  involve  a  significant  audit 
failure  linked  to  a  loss  of  audit 
objectivity  caused  by  the  auditor's  non- 
audit  business  relationship  with  the 
audit  client.  Mr.  Blumenthal  stated, 
"Connecticut  residents  have  personally 
experienced  the  financial  hardship 
occasioned  by  the  loss  of  independence 
and  objectivity  in  the  accounting 
profession.  *   *  *  While  investors 
eventually  recovered  a  portion  of  their 
losses,  many  surely  never  recovered 
their  faith  in  *  *  *  the  accoimting 
profession. "'52 

William  S.  Lerach,  of  Milberg  Weiss 
Bershad  Hynes  &  Lerach  LLP,  which 
represents  investors  in  securities 
litigation,  provided  his  perspective  on 
this  issue.  He  stated, 

It  has  been  asserted  there  is  as  yet  no 
"empirical  evidence"  demonstrating  a  loss  of 
auditor  independence  in  providing 
consultant  and  other  non-audit  services.  In 
fact,  we  know  otherwise. 
In  prosecuting  securities  fraud  cases  against 
public  companies  and  their  auditors,  we 
obtain  access  to  internal  corporate 
documents  that  are  sealed  from  public  view 
by  confidentiality  orders  and  are  never  made 
available  to  the  Commission.  Over  the  years, 
we  have  seen  repeated  instances  where 
auditors  are  unable  to  maintain 
independence  from  their  clients.  Not 
infrequently,  the  lack  of  independence  arises 
most  directly  from  the  fact  that  the  auditing 
firm  has  substantial  consulting  relationships 
with  the  client  "  relationships  that  are 
extremely  lucrative  "  much  more  lucrative 
than  the  auditing  work.'*^ 


isoTestimony  of  Jay  W.  Eisenhofer  (Sept.  13. 
2000). 

»5'  But  see  Testimony  of  Barry  Melancon. 
President  and  Chief  Executive  Officer.  AICPA  (Sept. 
21.  2000)  ("Even  if  there  was  some  isolated  case[sj 
in  which  non-audit  services  were  found  to  be 
linked  to  audit  foilures  that  would  not  establish  a 
proper  basis  for  the  drastic  action  proposed  by  this 
rule."). 

^"  Written  Testimony  of  Richard  Blumenthal 
(Sept.  20.  2000). 

'"Letter  of  William  S.  Urach  (Sept.  22,  2000). 
See  also  Letter  of  Britton  Davis  (Aug.  14,  2000)  ("I 

Continued 


76022  Federal  Register/ Vol.  65,  No.  234 /Tuesday.  December  5,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  234 /Tuesday.  December  5,  2000 /Rules  and  Regulations  76023 


Finally,  we  are  also  cognizant  that 
concerns  about  the  impact  of  non-audit 
services  on  independence  have  been 
steadily  with  us,  and  growing,  during 
relatively  prosperous  times,  and  that 
any  economic  downturn  may  heighten 
concern  over  some  of  these  issues.  As 
one  analyst  stated  during  our  public 
hearings. 

If  we're  asking  hard  questions  about 
independence  and  the  appearance  of 
independence  now,  won't  our  concerns  be 
magnified  during  times  of  economic  distress? 
It's  not  bard  to  imagine  an  economic 
environment  where  firms  may  be  more  prone 
to  pushing  the  envelope  of  reliable 
accounting  and  reporting,  and  that's  when 
you  would  want  an  auditing  profession 
possessing  unquestionable  independence.  If 
we  have  qualms  about  that  independence 
now,  it  will  be  worse  in  an  economic 
downturn,  and  that's  when  investor 
confidence  may  be  tested  on  issues  other 
than  auditor  independence."* 

5.  Chir  Two-Pronged  Approach 
Responds  to  Various  Aspects  of  Auditor 
Independence 

As  discussed  above,  some  non-audit 
services,  by  their  very  nature,  raise 
independence  concerns  because,  for 
example,  they  place  the  auditor  in  the 
position  of  auditing  his  or  her  own 
work.  We  are  otherwise  concerned 
about  non-audit  services  because  of  the 
overall  economic  incentives  they  create 
and  because  of  the  interdependence  that 
develops  between  the  auditor  and  the 
audit  client  in  the  course  of  the  non- 
audit  relationship. 

The  greatest  assurance  of  auditor 
independence  would  come  from 
prohibiting  auditors  from  providing  any 
non-audit  services  to  aiidit  clients.  We 
solicited  comment  on  this  approach, 
and  some  commenters  strongly  urged 
that  we  adopt  such  an  exclusionary 
ban.'^^  That  way,  the  auditor  would 
never  be  placed  in  a  conflict-of-interest 
position,  nor  would  the  auditor  have 
any  economic  incentive,  beyond 
continuation  of  the  audit  relationship, 
that  might  give  rise  to  a  biased  attitude. 
We  believe,  however,  that  the  better 


have  witnessed  several  instances  of  "rolling  over" 
on  issues  that  affected  our  clients,  for  no  other 
reason  than  the  apparent  conflict  sticking  to  our 
guns  would  have  caused  (thus  threatening  our 
revenue  stream).");  see  also  Testimony  of  Charles  R. 
Drott.  CPA.  CFA  (Sept.  13.  2000)  ("My  overall 
conclusion  *   *   ♦  has  been  that  in  most  of  the  cases 
that  I  have  t>een  involved  in,  meaning  at  least  50 
cases  that  1  have  been  involved  in  regarding  audit 
failures,  that  the  underlying  cause  of  most  of  these 
situations  was  compromised  auditor  independence. 
This  involved  auditors  auditing  their  own  work, 
acting  as  advocates  for  their  clients,  entering  into 
improper  business  relationships  with  their  clients, 
and  acting  as  management  for  their  clients."). 

'^Testimony  of  Jack  T.  Ciesielski,  accounting 
analyst  (July  26.  2000). 

'**  See  supra  note  22. 


course  is  for  us  to  eschew  a  single  bright 
line  and  instead  to  draw  a  series  of 
lines,  based  on  our  assessment  of 
particular  factual  circumstances, 
understanding  that  identifying 
dangerous  circumstances  in  this  area  is 
more  a  matter  of  informed  judgment 
than  measurement.  We  believe  that  the 
two-pronged  approach  we  are  taking  in 
the  final  rules — requiring  disclosiu'e  of 
the  fees  billed  by  the  auditor  for  the 
audit,  financial  information  systems 
design  and  implementation  services, 
and  other  non-audit  services,  and 
identifying  particular  services  that  are 
incompatible  with  independence — best 
protects  the  audit  process.  Our  approach 
also  permits  us  to  restrict  non-aucUt 
services  only  to  the  extent  necessary  to 
protect  the  integrity  and  independence 
of  the  audit  function.  Accountants  will 
continue  to  be  able  to  provide  a  wide 
variety  of  non-audit  services  to  their 
audit  clients.  They  also  will  be  able  to 
provide  any  non-audit  service  to  non- 
audit  clients. 

Under  the  proxy  disclosure  rule  being 
adopted,  registrants  will  have  to 
disclose,  among  other  things,  the 
aggregate  fees  billed  for  the  audit  in  the 
most  recent  fiscal  year,  the  aggregate 
fees  billed  for  financial  information 
systems  design  and  implementation, 
and  the  aggregate  fees  billed  for  non- 
audit  services  performed  by  the  auditor 
in  the  most  recent  fiscal  year.  In 
addition,  companies  must  provide 
certain  disclosiu-es  about  their  audit 
committee.  Investors  will  be  able  to 
evaluate  for  themselves  whether  the 
proportion  of  fees  for  audit  and  non- 
audit  services  causes  them  to  question 
the  auditor's  independence.  As 
discussed  above,  in  recent  years  there 
has  been  a  dramatic  growth  in  the 
number  of  non-audit  services  provided 
to  audit  clients  and  the  magnitude  of 
fees  paid  for  non-audit  services. 's** 


"®  As  discussed  above  and  in  the  Proposing 
Release  (Section  n.C),  there  have  been  significant 
changes  in  the  accounting  profession  and  the 
provision  of  non-audit  services  since  1982,  when 
we  rescinded  our  previous  proxy  statement 
disclosure  requirement  regarding  non-audit 
services.  From  1978  to  1982,  we  required 
companies  to  include  in  their  proxy  statement 
disclosures  atxiut  non-audit  services  provided  by 
their  auditors,  including  the  percentage  of  the  fees 
for  all  non-audit  services  compared  to  total  audit 
fees  and  the  percentage  of  the  fee  for  each  non-audit 
service  compared  to  total  audit  fees  ("Disclosure  of 
Relationships  with  Independent  Public 
Accountants."  ASR  No.  250  (June  29,  1978)). 
Although  our  concerns  about  the  provision  of 
consulting  and  other  non-audit  services  remained 
unchanged,  we  later  determined  to  rescind  the 
proxy  disclosure  requirement  ("Rescission  of 
Certain  Accounting  Series  Releases  and  Adoption  of 
Amendments  to  Certain  Rules  of  Regulation  S-X 
Relating  to  Disclosure  of  Maturities  of  Long-Term 
Obligations."  ASR  No.  297  (Aug.  20, 1981)).  Among 
other  reasons,  our  review  of  proxy  disclosures 


Moreover,  there  may  be  less  information 
available  to  investors  about  these 
services  since  the  SECPS  has  stopped 
publishing  information  about  audit 
firms'  provision  of  non-audit 
services. '5^ 

Siuveys  confirm  that  investors  expect 
that  the  information  that  will  be 
disclosed  under  the  final  rule  will  be 
useful  in  making  investment  decisions. 
In  its  Phase  II  study,  Eamscliffe  found 
that  "(m)any  advocated  a  requirement  of 
full  disclosure  as  a  way  to  both  deter  an 
unhealthy  relationship  between  auditor 
and  client,  and  to  inform  investors  of 
any  risks"  related  to  the  relationship. '^^ 
In  addition,  the  Penn  Schoen  SiuA^ey 
found  that  "(n)ine  in  ten  investors  want 
to  know  if  a  company's  auditor  also 
provides  other  services. "'^^  Eighty-nine 
percent  of  respondents  in  that  study 
said,  "It  would  be  important  for 
shareholders  to  know  if  a  company's 
auditor  also  provides  consulting 
services  to  that  company."'**" 

We  considered  a  aisclosure-only 
approach  and  solicited  comment  on  that 
approach.  Some  commenters  favored  a 
disclosure-only  approach  to  the 
independence  issues  created  by 
auditors'  provision  of  non-audit 
services. '81  We,  however,  do  not  believe 
that  such  an  approach  is  appropriate  for 
several  reasons.  First,  our  federal 
securities  laws  require  that  auditors  be 
independent,  and  we  do  not  believe  that 
disclosure  can  "cure"  an  impairment  of 
independence.'^^  Second,  as  discussed 
above,  by  their  very  nature,  certain  non- 
audit  services  provided  by  auditors  can 
affect  an  auditor's  independence, 
regardless  of  whether  investors  are 
made  aware  of  the  provision  of  the 
services.  As  a  representative  of  one  of 
the  largest  pension  funds  commented, 
"While  we  do  not  believe  that 
disclosiue  in  and  of  itself  is  adequate  to 
deal  with  the  independence  problems 
involved  here,  shareholders  have  a  right 


convinced  us  that  accounting  firms  then,  in  contrast 
to  now,  were  not  providing  extensive  non-audit 
services  to  their  audit  clients.  In  addition,  we  noted 
that,  even  without  the  proxy  statement  requirement, 
investors  had  access  to  usehil  data  provided  to  and 
made  public  by  the  SECPS.  As  discussed  l)elow, 
that  data  are  no  longer  readily  available. 

"'In  particular,  summarized  information 
regarding  the  relationship  between  non-audit  and 
audit  fees  is  provided  to  the  SECPS  by  its  member 
firms.  Until  recently,  the  SECPS  published 
aggregate  information  regarding  the  mix  of  services 
provided  by  an  accounting  firm  to  all  of  its  clients. ' 
Investors,  however,  would  be  primarily  interested 
in  the  receipt  of  non-audit  services  by  the 
companies  in  which  they  invest. 

'*•  Eamscliffe  n,  supra  note  38  at  9. 

'**Penn  Schoen  Survey,  supra  note  125,  at  15. 

'"'  See,  e.g.,  Arthur  Andersen  Letter. 
102  Testimony  of  )ack  Ciesielski,  accounting 
analyst  (July  26,  2000). 


to  know  about  relationships  that  may 
compromise  the  independence  of  audits 
on  which  they  rely."'^^ 

6.  The  Final  Rules  Will  Assist  Audit 
Committees  in  Their  Oversight  Role 

Issuers  and  other  registrants  have 
strong  incentives  to  promote  auditor 
independence.  It  is  their  financial 
statements  that  an  auditor  examines. 
They  have  the  legal  responsibility  to  file 
the  financial  information  with  the 
Commission,  as  a  condition  to  accessing 
the  public  securities  markets,  and  it  is 
their  filings  that  are  legally  deficient  if 
auditors  who  are  not  independent 
certify  their  financial  statements. 

For  most  public  companies,  audit 
committees  have  become  an  essential 
means  through  which  corporate  boards 
of  directors  oversee  the  integrity  of  the 
company's  financial  reporting  process, 
system  of  internal  accounting  control, 
and  the  financial  statements  themselves. 
Among  other  things,  an  audit  committee 
serves  as  the  board's  principal  interface 
with  the  company's  auditors  and 
facilitates  communications  between  the 
company's  board,  its  management,  and 
its  internal  and  independent  auditors  on 
significant  accoimting  issues  and 
policies. 

The  Commission  is  an  advocate  of 
effective  and  independent  audit 
committees.  Most  recently,  the 
Commission  and  three  major  exchanges 
adopted  important  audit  committee 
rules.  The  New  York  Stock  Exchange, 
the  National  Association  of  Securities 
Dealers,  Inc.,  and  the  American  Stock 
Exchange  changed  their  listing 
standards.  These  changes  require  listed 
companies  to  have  independent  audit 
committees,  and  require  audit 
committees  to  play  a  significant  role  in 
overseeing  the  company's  auditors.'^ 

Also,  we  adopted  new  disclosure 
rules  regarding  audit  committees  and 
auditor  reviews  of  interim  financial 


'"'  Letter  of  Peter  C.  Clapman,  Senior  Vice 
President  and  Chief  Counsel,  Investment,  TIAA- 
CREF  (Sept.  21.2000). 

'"The  New  York  Stock  Exchange  ("NYSE"). 
National  Association  of  Securities  Dealers.  Inc. 
("NASD"),  and  the  American  Stock  Exchange 
("AMEX")  also  changed  their  company  listing 
standards  to  make  it  clear  that  the  auditor  is 
ultimately  accountable  to  the  board  of  directors  and 
the  audit  committee,  as  opposed  to  management, 
and  that  the  audit  committee  and  the  board  of 
directors  have  the  ultimate  authority  and 
responsibility  to  select,  evaluate  and,  when 
appropriate,  replace  the  auditor.  See  Order 
Approving  Proposed  Rule  Change  by  the  NASD. 
Exchange  Act  Rel.  No.  42231,  File  No.  SR-NASD- 
99-48  (Dec.  14,  1999);  Order  Approving  Proposed 
Rule  Change  by  the  NYSE,  Exchange  Act  Rel.  No. 
42233,  File  No.  SR-NYSE-99-39  (Dec.  14, 1999); 
and  Order  Approving  Proposed  Rule  Change  by  the 
AMEX,  Exchange  Act  Rel.  No.  42232.  File  No.  SR- 
Amex-99-38  (Dec.  14,  1999). 


information  '^'  in  response  to 
recommendations  of  the  Blue  Ribbon 
Committee. '88  Those  rules  require  that 
companies  include  in  their  proxy 
statements  reports  of  their  audit 
committees  that  state  whether,  among 
other  things,  the  audit  committees 
received  the  wrritten  disclosiures  and  the 
letter  from  the  independent  auditors 
required  by  ISB  Standard  No.  l,'^^  and 
discussed  with  the  auditors  the 
auditors'  independence.  ISB  Standard 
No.  1  requires  each  auditor  to  disclose 
in  writing  to  its  client's  audit  committee 
all  relationships  between  the  auditor 
and  the  company  that,  in  the  auditor's 
judgment,  reasonably  may  be  thought  to 
bear  on  independence  and  to  discuss 
the  auditor's  independence  with  the 
audit  committee. '88 

The  final  rule  supplements  those 
required  disclosures  with  an  additional 
disclosure  as  to  whether  the  issuer's 
audit  committee  "has  considered 
whether  the  provision  of  non-audit 
services]  is  compatible  with  maintaining 
the  principal  accountant's 
independence."  The  disclosure  focuses 
particularly  on  non-audit  services  and 
requires  disclosure  of  whether  the  audit 
committee  itself  has  focused  on  the 
issue.  We  believe  that  our  final  rule,  our 
new  audit  committee  disclosure  rules, 
and  the  new  requirements  of  the  NYSE, 
AMEX,  NASD,  and  ISB  should 
encourage  auditors,  audit  committees, 
and  management  to  conduct  robust  and 
probing  discussion  on  all  issues  that 
might  a^ect  the  auditor's  independence. 
According  to  the  Blue  Ribbon  Report, 
"If  the  audit  committee  is  to  effectively 


>»5  "Audit  Committee  Disclosure,"  Exchange  Act 
Rel.  No.  42266  (Dec.  22.  1999). 

'•*In  its  report,  the  Blue  Ribbon  Committee  noted 
that  with  respect  to  independent  directors,  even 
absent  objective  verification,  "common  sense 
dictates  that  a  director  without  any  financial, 
family,  or  other  material  personal  ties  to 
management  is  more  likely  to  be  able  to  evaluate 
objectively  the  propriety  of  management's 
accounting,  internal  control  and  reporting 
practices."  Blue  Ribbon  Report,  supra  note  101,  at 
22. 

'"'ISB  Standard  No.  1,  "Independence 
Discussions  with  Audit  Committees"  (Jan.  1999). 
Copies  of  standards  issued  by  the  ISB  are  available 
on  the  ISB's  website  at  www.cpaindependence.org. 

'"In  a  letter  to  the  SECPS.  ISB  Chairman 
William  Allen  clarified  the  use  of  the  auditor's 
judgment  mider  the  standard.  He  stated: 

[IJn  asking  itself  whether  a  fact  or  relationship  is 
material  in  this  setting  the  auditor  may  not  rely  on 
its  professional  judgment  that  such  fact  or 
relationship  does  not  constitute  an  impairment  of 
independence.  Rather  the  auditor  is  to  ask,  in  its 
informed  good  faith  view,  whether  the  members  of 
the  audit  committee  who  represent  reasonable 
investors,  would  regard  the  fact  in  question  as 
bearing  upon  the  board's  judgment  of  auditor 
independence. 

Letter  from  William  T.  Allen,  Chairman,  ISB,  to 
Michael  A.  Conway,  Chairman,  Executive 
Committee,  SEC3»S  (Feb.  8,  1999).  We  believe  that 
Chairman  Allen's  interpretation  is  appropriate. 


accomplish  its  task  of  overseeing  the 
financial  reporting  process,  it  must  rely, 
in  part,  on  the  work,  guidance  and 
judgment  of  the  outside  auditor.  Integral 
to  this  reliance  is  the  requirement  that 
the  outside  auditors  perform  their 
service  without  being  affected  by 
economic  or  other  interests  that  would 
call  into  question  their  objectivity  and, 
accordingly,  the  reliability  of  their 
attestation.  "'88 

Our  final  rule  does  not  impose  any 
new  legal  requirements  on  audit 
committees. "^°  While  the  rule  may  serve 
to  direct  the  attention  of  audit 
committees  to  the  potential  for 
independence  issues  arising  from  non- 
audit  services,  any  action  taken  by  audit 
committees  will  be  business  judgments. 
Nonetheless,  the  rule  should  help  audit 
conmiittees  carry  out  their  existing 
responsibilities  by  codifying  the  key 
legal  requirements  that  may  bear  on 
audit  committees'  exercise  of  their 
business  judgment. i^'  We  believe  that 
audit  committees,  as  well  as 
management,  should  engage  in  active 
discussions  of  independence-related 
issues  with  the  outside  auditors.  "^^  As 
with  discussions  over  the  quality  and 
acceptability  of  management's 
judgments,  audit  committees  can  be 
useful  in  considering  whether  assertions 
of  independence  rest  op  conservative  or 
aggressive  readings  of  the  independence 
rules.  Similarly,  audit  committees  may 
wish  to  consider  whether  to  adopt 
formal  or  informal  policies  concerning 
when  or  whether  to  engage  the 
company's  auditing  firm  to  provide  non- 
audit  services. '^3 


'•a  Blue  Ribbon  Report,  supra  note  101.  at  40. 

"°  See  Testimony  of  Barry  Melancon.  President 
and  Chief  Executive  Officer.  AICPA  (Sept.  21.  2000) 
("[I)t's  the  audit  firm's  responsibility  to  determine 
that  they  are  independent.*   *   *  [Tjhe  obligation  is 
clearly  on  the  auditor.  The  auditor  cannot  put  that 
obligation  off  solely  to  the  audit  conmiittee  in  any 
form  or  fashion.  And  even  if  the  audit  committee 
were  to  determine  things  were  okay,  the  firm  is  still 
responsible  to  make  an  independent  judgment  that 
they  are  in  fact  independent.") 

'"  See  Testimony  of  John  Whitehead,  former 
Chairman,  Goldman  Sachs  &  Co.  (Sept  13.  2000). 

"^  See,  e.g..  Testimony  of  Robert  L.  Ryan.  Chief 
Financial  Officer.  Medtronic,  Inc.  (Sept.  20.  2000) 
("We  believe  that  we  should  continue  to  require  our 
audit  committees,  who  are  in  the  best  position  to 
evaluate  independence,  to  play  an  active  role  in  this 
assessment  process  as  the  proposed  rule  changes 
outline.") 

"3  Companies  have  differing  approaches  to  hiring 
their  auditors  to  provide  non-audit  services.  For 
example,  John  H.  Biggs  tesUfied  that  TIAA-CREF 
does  not  hire  its  auditors  to  provide  non-audit 
services  (Testimony  of  John  H.  Biggs  (July  26. 
2000)),  while  Judy  Lewent.  Senior  Vice  President 
and  CFO,  Merck  &  Co..  Inc..  testified  that  her 
company  employs  a  set  of  principles  and  practices 
for  determining  whether  to  hire  their  auditors  to 
provide  non-audit  services,  such  as  rotating  its  lead 
auditor  every  five  years  and  requiring  the  audit 
committee  to  approve  each  request  to  use  the 

Continued 
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In  this  latter  connection,  we  note  that 
recently  the  O'Malley  Panel 
recommended  certain  guiding  factors  for 
audit  committees  to  consider  in  making 
business  judgments  about  particular 
non-audit  services.  According  to  the 
O'Malley  Panel,  one  guiding  principle 
should  be  whether  the  "service 
facilitates  the  performance  of  the  audit, 
improves  the  client's  financial  reporting 
process,  or  is  otherwise  in  the  public 
interest."'^*  Other  matters  to  be 
considered  are: 

•  Whether  the  service  is  being 
performed  principally  for  the  audit 
committee. 

•  The  effects  of  the  service,  if  any,  on 
audit  effectiveness  or  on  the  quality  and 
timeliness  of  the  entity's  financial 
reporting  process. 

•  Whether  the  service  would  be 
performed  by  specialists  (e.g., 
technology  specialists)  who  ordinarily 
also  provide  recurring  audit  support. 

•  Whether  the  service  would  be 
performed  by  audit  personnel  and,  if  so, 
whether  it  will  enhance  their  knowledge 
of  the  entity's  business  and  operations. 

•  Whether  the  role  of  those 
performing  the  service  (e.g.,  a  role 
where  neutrality,  impartiality  and 
auditor  skepticism  are  likely  to  be 
subverted)  would  be  inconsistent  with 
the  auditor's  role. 

•  Whether  the  audit  firm's  personnel 
would  be  assiuning  a  management  role 
or  creating  a  mutuality  of  interest  with 
management. 

•  Whether  the  auditors,  in  effect, 
woidd  be  auditing  their  own  nmnbers. 

•  Whether  the  project  must  be  started 
and  completed  very  quickly. 

•  Whether  the  audit  firm  has  unique 
expertise  in  the  service. 

•  The  size  of  the  fee(s)  for  the  non- 
audit  service(s).'^5 

These  factors  expand  upon  the  four 
factors  in  the  Preliminary  Note  to  Rule 
2-01.  Additionally,  the  O'Malley  Panel 
recommends  that  audit  committees  pre- 
approve  non-audit  services  that  exceed 
a  threshold  determined  by  the 
committee.  We  believe  that  the 
O'Malley  Panel  recommendations 
represent  a  thoughtful  and  appropriate 
approach  to  these  issues  by  audit 
committees,  and  we  encourage  audit 
committees  to  consider  the  Panel's 
recommendations. 

Some  commenters  suggested  that  the 
Commission  and  investors  rely 


outside  audit  firm  for  non-audit  services.  She  noted 
that  the  company's  process  for  such  determinations 
has  resulted  in  the  use  of  their  audit  firm  for  non- 
audit  services  only  in  limited  circumstances 
(Testimony  of  Judy  Lewent  (Sept.  13,  2000)). 

"<  O'Malley  Panel  Report,  supra  note  20.  at 
15.29. 

"»/d.  at  116-17. 


primarily  on  corporate  audit  committees 
to  monitor  and  ensure  auditor 
independence. ^'^^  Other  commenters, 
however,  including  investor 
representatives,  indicated  that  this 
approach,  without  more,  was 
inadequate. '^^  While  we  welcome  active 
oversight  by  audit  committees  with 
respect  to  auditor  independence,  we  do 
not  believe  that  this  oversight  obviates 
the  need  for  the  rule  we  adopt  today. 
Audit  committees  bring  business 
judgment  to  bear  on  the  financial 
matters  within  their  purview.  Their 
purpose  is  not  to  set  the  independence 
standards  for  the  profession,  and  we  are 
not  attempting  to  saddle  them  with  that 
responsibility.  On  the  other  hand,  we 
believe  that  tbe  final  rule  facilitates  the 
work  of  audit  committees  by 
establishing  clear  legal  standards  that 
audit  committees  can  use  as 
benchmarks  against  which  to  exercise 
business  judgment. 

7.  The  Fmal  Rules  Will  Not  Diminish 
Audit  Quality 

Some  commenters  expressed  concern 
that  the  proposed  restrictions  on  non- 
audit  services  would  hurt  audit 
quality.  ^^"  These  commenters  assert  that 
the  auditor  gains  valuable  knowledge 
about  an  audit  client's  business  by 
providing  non-audit  services.  The  more 
the  auditor  knows  about  the  client, 
these  commenters  assert,  the  higher  the 
quality  of  the  audit.  These  commenters 
further  assert  that  accounting  firms  need 
broad  technical  skills  to  provide  high 
quality  audits  and  that  the  necessary 
array  of  skills  can  be  acquired  only  if 
the  accounting  firm  has  a 
multidisciplinary  practice.  Finally,  the 
commenters  assert  that  the  rules  will 
affect  accounting  firms'  ability  to  recruit 
and  hire  talented  professionals,  which 
in  turn  will  lead  to  less  capable 
professionals  performing  lower  quality 
audits.  We  note  that  the  rules  we  adopt 
today  are  significandy  less  restrictive 
than  the  proposed  rules.  We  are 
adopting  widiout  substantial  alteration 
restrictions  that  already  appear  in  the 
professional  literature  with  respect  to 
the  majority  of  the  nine  services  that  are 
covered  by  our  rules.  In  any  event,  we 
are  not  persuaded  by  these  arguments. 

a.  Auditors  Will  Continue  to  Have  the 
Expertise  Necessary  for  Quality  Audits. 
The  suggestion  that  the  more  die  auditor 


""See.  e.g..  Testimony  of  Philip  D.  Ameen, 
Chair.  Committee  on  Corporate  Reporting,  FEI-CRR 
(Sept.  20,  2000);  Letter  of  Caroline  Rook,  Acxiom 
Corp.  (Sept.  7.  2000);  Letter  of  Allen  ].  Krowe, 
retired  Vice  Chairman,  Texaco,  Inc.  (Sept.  5,  2000). 

"''  See,  e.g.,  Testimony  of  Bill  Patterson.  Director 
of  the  Office  of  Investment.  AFL-QO  (Sept.  20, 
2000). 

"•See,  e.g.,  AlCPA  Letter. 


knows  about  the  audit  client,  the  better 
its  capacity  to  audit,  is  flawed.  It  is  an 
argument  without  limitation  that  takes 
no  account  of  the  negative  impact  on 
audit  quality  from  an  independence 
impairment.  As  the  former  Chief 
Accountant  of  the  SEC  explained 
several  years  ago,  "Arguments  that  more 
knowledge  of  the  audit  client  increases 
the  quality  of  the  audit  *   *   *  taken  to 
the  extreme,  would  have  the  auditor 
keeping  the  books  and  preparing  the 
financial  statements.  Once  a  firm  has 
worked  closely  with  a  client  to  improve 
the  client's  operations  or  reporting 
systems,  it  would  appear  that  the  firm 
would  have  difficulty  in  providing  a 
"critical  second  look"  at  those 
operations  and  systems,"^ ^^  as  the 
investing  public  relies  on  the  auditor  to 
do. 

In  addition,  the  argument  incorrectly 
assumes  that  all  additions  to  an 
auditor's  knowledge  about  the  client's 
business  are  relevant  to  an  audit.  With 
respect  to  the  full-scale  non-audit 
practices  of  some  firms,  however,  the 
O'Malley  Panel  said, 

Audit  firms'  management  consulting 
practices  have  expanded  far  beyond  the  skills 
required  for  audit  support  and  the  traditional 
areas  related  to  Bnancial  planning  and 
controls.  For  example,  some  firms  now  offer 
certain  investment  banking  and  legal 
services,  outsourcing  of  a  variety  of  corporate 
functions,  strategic  business  planning  and 
business  process  reengineering  advice.'*" 

Further,  the  argument  that  the  more 
an  auditor  knows  about  an  audit  client, 
the  better  the  audit,  assumes  that 
knowledge  gained  by  an  accoimting 
firm's  consultants  is  inevitably 
transferred  to  the  firm's  auditors.  We  are 
skeptical  about  this  claim.  Some 
testified  that  there  is  no  sharing  of  firm 
personnel  between  the  consulting  side 
and  auditing  side.  The  General  Coimsel 
of  Andersen  Consulting  said,  "[Ijn  our 
experience  there  is  no  meaningful 
crossover  of  personnel  between  the 
audit  divisions  and  these  other  business 
consulting  functions.  The  skills 
necessary  to  perform  high  quality  audits 
are  vastly  different  from  those  needed  to 
perform  consulting  services  of  the  type 
covered  by  the  rule.'''^^ 


"•Letter  from  Michael  H.  Sutton,  Chief 
Accountant,  SEC  to  William  T.  Allen,  Chairman, 
ISB  (Dec.  11,  1997),  at  6-7  (attaching  SEC  Staff 
Analysis  of  AICPA  White  Paper). 

'""O'Malley  Panel  Report,  supra  note  20,  at 
1 5.1 1  But  see  Testimony  of  James  E.  Copeland, 
Chief  Executive  Officer  of  Oeloitte  &  Touche  (Sept. 
20,  2000)  (asserting  that  it  is  the  overall 
competencies  gained  by  providing  non-audit 
services  to  audit  clients  and  non-audit  clients  that 
improve  the  quality  of  audits). 

""  Written  Testimony  of  Douglas  Scrivner, 
General  Counsel,  Andersen  Consulting  (Sept.  20, 
2000).  Scrivner  also  is  a  former  partner  of  Arthur 


Available  evidence  suggests  that  even 
without  the  opportunity  to  provide  non- 
audit  services  to  audit  clients,  auditors 
will  have  the  expertise  to  perform 
quality  audits. '^^  first,  uinder  the  final 
rules,  auditors  will  be  able  to  continue 
to  provide  non-audit  services  to  non- 
audit  clients.  They  can  gain  the 
technical  and  other  expertise  that  they 
believe  they  need  by  providing  the  non- 
audit  services  to  all  of  their  other  clients 
who  are  not  also  audit  clients.  Second, 
the  great  majority  of  companies  do  not 
purchase  any  non-audit  services  from 
their  auditors  in  any  given  year.  In  the 
most  recent  year  for  which  data  are 
available,  approximately  seventy-five 
percent  of  the  public  company  clients  of 
the  Big  Five  accounting  firms  received 
no  non-audit  services  from  their 
auditor.  183  xhis  would  mean  that  the 
financial  statements  of  thousands  of 
public  companies  were  audited  by  firms 
who  provided  no  non-audit  services  to 
them  in  that  year.  We  do  not  believe 
that  the  lack  of  non-audit  services 
resulted  in  inadequate  audits  of  the 
financial  statements  of  seventy-five 
percent  of  all  public  companies.  As  J. 
Michael  Cook,  former  Chairman  and 
Chief  Executive  Officer  of  Deloitte  & 
Touche  said,  "Some  suggest  that 
consulting  services  are  essential  to  the 
performance  of  a  quality  audit.  That 
assertion,  in  my  opinion,  is  incorrect. 


Andersen.  See  also  Testimony  of  Thomas 
Goodkind,  CPA  (Sept.  13,  2000)  ("1  have  rarely  seen 
(a  transference  of  knowledge]  occur  in  my 
experience.") 

'•2  See  Testimony  of  Stephen  G.  Butler,  Chairman 
and  Chief  Executive  Officer,  KPMG  (Sept.  21,  2000) 
("(Cllearly  we  don't  bebeve  that  we  will  not  be  able 
to  do  a  quality  audit  today  in  the  structure  that  we 
have,"  with  KPMG  having  incorporated  its 
consulting  business  and  prepare  for  an  initial 
public  offering  of  that  business).  Auditors  of  course 
have  a  professional  obligation  to  have  the  expertise 
required  to  perform  quality  audits,  and  during  the 
audit  process,  to  gather  all  the  evidence  needed  to 
evaluate,  test,  and  render  an  opinion  on  the  client's 
financial  statements.  See,  e.g.,  General  Standard  No. 
1  of  Generally  Accepted  Auditing  Standards 
("GAAS")  ("The  audit  is  to  be  performed  by  a 
person  or  persons  having  adequate  technical 
training  and  proficiency  as  an  auditor.");  Standards 
of  Field  Work  No.  3  of  GAAS  ("Sufficient 
competent  evidential  matter  is  to  be  obtained 
through  inspection,  observation,  inquiries,  and 
confirmations  to  afford  a  reasonable  basis  for  an 
opinion  regarding  the  financial  statements  under 
audit.").  Au  §  150.02.  Where  auditors  do  not  have 
the  requisite  expertise  in  house,  they  can  hire 
others  outside  the  firm  to  provide  the  skills  needed. 
As  observed  by  Jack  Ciesielski,  "Auditors  have 
always  had  to  call  in  specialists  when  matters  are 
outside  their  understanding."  Testimony  of  Jack 
Ciesielski,  accounting  analyst  (July  26,  2000).  See 
also  TesUmony  of  John  J.  Costello,  Senior  Director 
of  Litigation,  Gursey,  Schneider  &  Co.,  LLP  (Sept. 
20,  2000)  ("lljn  my  experience  over  the  years,  many 
tiroes  have  we  had  to  go  and  get  an  independent 
consultant  that  was  not  part  of  the  firm.  *   •   *  It 
is  not  something  that's  new.  It's  been  there  for  a 
long  time  and  could  be  done  again."). 

'"^  See  Proposing  Release,  Table  3  in  Appendix 


The  vast  majority  of  all  audits  are  for 
companies  who  purchase  litde  or  no 
consulting  services  from  the  audit  firm, 
and  those  audits  are  of  high  quality  and 
always  have  been."'"* 

We  also  note  that  accounting  firms 
that  do  not  provide  consulting  can  focus 
more  readily  on  the  audit  fimction, 
which  could  in  turn  improve  audits.  As 
the  Chairman  of  Ernst  &  Yoimg  said 
regarding  his  firm's  recent  sale  of  its 
consulting  practice, 

[Njow  that  we  have  sold  this  practice,  we 
have  not  discovered  that  we  are  somehow 
enfeebled,  unable  to  perform  effective  audits 
or  to  maintain  a  top-notch  audit  and  lax 
practice.  In  fact,  we  have  found  the  opposite 
to  be  true:  without  a  large  consulting  practice 
to  manage,  we  are  now  more  targeted  and 
more  focused  on  our  core  audit  and  tax 
business.  *   *   *  We  have  had  a  greater  string 
of  "wins"  in  obtaining  new  audit  clients 
since  we  sold  our  management  consulting 
practice  than  we  have  had  at  any  time  in 
recent  history — four  new  Forhme  500  clients, 
including  two  Fortune  50  companies,  just 
within  the  last  six  months.'"* 

Some  commenters  '"^  have  cited  the 
O'Malley  Panel  Report  as  evidence  that 
the  provision  of  non-audit  services 
positively  affects  audit  quality,  reciting 
the  statement  from  the  Report  that  "[oln 
about  a  quarter  of  the  engagements  in 
which  non-audit  services  had  been 
provided  *   *  *  those  services  had  a 
positive  impact  on  the  effectiveness  of 
the  audit.  "'87  It  may  well  be  that — 
independence  concerns  aside — 
providing  certain  non-audit  services  can 
be  said  to  enhance  the  "efficiency"  of 
the  audit.  But,  as  Laurence  H.  Meyer,  a 
Governor  of  the  Federal  Reserve  Board, 
said  in  support  of  our  proposed 
restriction  on  internal  audit 
outsourcing,  "auditor  independence  is 


'"Written  Testimony  of  J.  Michael  Cook,  former 
Chairman  and  Chief  Executive  Officer,  Deloitte  & 
Touche  (July  26,  2000).  See  also  Written  Testimony 
of  Philip  A.  Laskawy,  Chairman.  Ernst  &  Young 
(Sept.  20,  2000)  ("[TJhe  argument  that  you  have  to 
have  30,000  consultants  to  do  an  audit  is  not  real, 
it  never  was  real,  because  *   *   '  what  percentage 
of  clients  are  you  doing  consulting  for  and  it  is 
usually  in  the  20  to  30  percent  range.  So,  the  other 
70  percent,  I  hope,  are  getting  good  audits."). 

185  Written  Testimony  of  Philip  A.  Laskawy. 
Chairman,  Ernst  &  Young  (Sept.  20,  2000). 

'»«See,  e.g.,  KPMG  Letter;  Deloitte  k  Touche 
Letter;  Arthur  Andersen  Letter. 

'"'  O'Malley  Panel  Report,  supra  note  20,  at 
1 5.18.  Some  of  the  eight  members  of  the  Panel, 
however,  issued  a  separate  statement  calling  for  an 
outright  t>an  (with  very  limited  exceptions)  on 
auditors  providing  non-audit  services  to  audit 
clients  because  of  their  l}elief  in  the  "central 
importance  of  independence  to  the  profession  of 
auditing  in  general,  and  to  the  effectiveness  of  the 
audit  process  in  particular."  and  "the  severe  and 
growing  challenges  to  independence  that  the  audit 
profession  faces  in  the  current  environment."  Id., 
15.32. 


more  valuable  than  these  asserted 
efficiencies. "'88 

Furthermore,  we  are  concerned  that  as 
non-audit  services  become  more 
important,  firms  may  care  less  about 
auditing  and  more  about  expanding 
their  service  lines,  which  itself  may 
have  a  negative  effect  on  audit 
quality. '89  The  factors  that  drive  a  high- 
quality  audit,  including  the  core  values 
of  the  auditing  profession,  may 
diminish  in  importance  to  the  finq^as 
will  the  influence  of  those  firm 
members  who  exemplify  those  core 
values.'^  Equally  important,  the 
training  and  compensation  that  auditors 
receive  may  stress  the  importance  of 
cross-selling  at  the  expense  of 
auditing. '«'  The  O'Malley  Panel,  for 
example,  noted  a  sense  that  accounting 
firms  "treat  the  audit  negatively — as  a 
commodity."'^^  The  O'Malley  Panel 
also  agreed  that,  "[i]n  their  zeal  to 
emphasize  the  array  of  services  that 
CPAs  offer,  audit  firms  and  the  AICPA 
scarcely  acknowledge  auditing  services 
in  the  public  images  that  they  portray. 
This  serves  to  exacerbate  the 
independence  issue  and  to  downplay 


lu  Written  Testimony  of  Laurence  H.  Meyer 
(Sept..  13,  2000).  Moreover,  it  has  been  suggested 
that  these  efficiencies  can  "be  partially 
appropriated  as  rents  to  the  CPA  firm  supplier,  and 
hence  can  themselves  create  a  threat  to 
independence."  Dan  A.  Simiuiic.  "Auditing, 
ConsulUng,  and  Auditor  Independence,"  22  /. 
Accounting  Besearch  679,  681  (Autumn  1964). 

•■»£.g.,  Letter  of  Ronald  J.  Marek.  CPA  (Aug.  17. 
2000)  ("Over  the  past  twenty  to  thirty  years,  the  big 
accounting  firms  started  placing  a  higher  value  on 
selling  skills  and  less  on  being  'a  good  accountant.' 
This  change  is  appropriate  if  the  goal  is  generating 
more  fees.  This  change  has  resulted  in  a 
deterioration  of  audit  quality.");  Letter  of  Mike 
McDaniel.  CPA  (Aug.  14.  2000)  ("[TJhe  focus  was 
sharper  and  firm  o[>erations  had  many  fewer 
conflicts  during  the  period  when  consulting 
services  were  not  a  central  profit  center  for  the 
Firms."). 

""  See  Testimony  of  Douglas  Scrivner.  General 
Counsel.  Andersen  Consulting  (Sept.  20,  2000) 
("What  is  necessary  to  maintain  audit  quality  is  a 
sustained  focus  and  investment  in  the  audit 
profession  rather  than  in  non-audit  ser\ices  in  order 
to  keep  up  with  the  complexity  and  sophistication 
of  business  in  a  rapidly  changing  environment"). 

'9'  See,  e.g..  Letter  of  John  L.  Marty.  CPA  (Sept. 
9.  2000)  ("If  the  practice  of  'cross-selling'  of  services 
were  constrained,  it  may  cause  a  renewed  emphasis 
on  effective  auditing  and  thereby,  enhance  the 
reliability  of  audited  financial  statements  and 
protect  the  investing  public.");  Testimony  of  Larry 
Gelfond,  CPA,  CVA,  CFE,  former  President  of  the 
Colorado  State  Board  of  Accountancy  (Sept.  13, 
2000)  ("Partners  are  measured  by  the  amount  of 
business  that  they  generate,  the  referrals  that  they 
bring  in,  and  the  jobs  that  they  handle.  Obviously, 
their  ability  to  generate  more  fees  has  a  direct 
relationship  in  many  of  these  firms,  including  my 
own,  to  their  compensation.");  Testimony  of  Wanda 
Lorenz,  CPA,  Lane  Gorman  Trubitt.  LLP  (Sept.  20, 
2000)  (acknowledging  the  "pressure  on  (audit 
partners)  to  sell — pressure  on  them  to  retain  the 
client,  pressure  on  them  to  build  fees"). 

>•>  O'Malley  Panel  Report,  supra  note  20, 14.4.  , 
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the  importance  of  auditing.  "^^^  xhis  is 
a  trend  that  we  and  the  accounting 
profession  alike  must  guard  against 
because,  as  one  commenter  remarked, 
"the  value  of  [a  CPA]  license  and  the 
public's  perception  of  that  license  is 
going  to  be  diminished  when  it  becomes 
another  one  of  the  alphabet  soup  titles 
that  people  in  the  various  professions 
now  use."'** 

b.  Many  Factors  Affect  Firms ' 
Recruiting  Efforts.  We  take  concerns 
about  recruiting  and  retention  very 
seriously.  Nonetheless,  we  are  skeptical 
about  the  claim  that  the  capacity  to  offer 
non-audit  services  to  audit  clients  is 
critical  to  the  auditing  profession's 
ability  to  recruit  and  retain  talented 
professionals. 

Today's  prosperity,  with  record  lows 
in  unemployment,  has  intensified  the 
recruiting  pressures  on  all  sectors  of  the 
economy,  not  just  the  accoimting 
profession. '^5  Enabling  auditors  to 
provide  all  types  of  non-audit  services 
to  audit  clients  is  not  likely  to  solve  the 
auditor  recruiting  issues  for  the 
accounting  firms.  From  1993  to  1999, 
the  average  annual  growth  rate  for 
revenues  from  management  advisory 
and  similar  services  was  twenty-six 
percent. '^^  Over  approximately  the 
same  time  frame,  according  to  data  from 
the  U.S.  Census  Bureau,  the  number  of 
candidates  sitting  for  the  first  time  for 
the  CPA  exam  dropped  from  53,763 
(1991)  to  38,573  (1998), '^^  and  the 
percentage  of  students  majoring  in 
accoimting  dropped  from  four  percent 
of  all  graduates  in  1990  to  two  percent 
in  2000.138  In  other  words,  while 


'^^CMalley  Panel  Report,  supra  note  20. 1 5.23. 
See  also  Testimony  of  Jack  Qesielski,  accounting 
analyst  (July  26.  2000)  ("ITheJ  accounting 
profession  *   *   *  increasingly  seeks  to  distance 
itself  from  the  public  image  as  auditor  in  favor  of 
one  that  positions  accountants  in  the  public's 
collective  mind  as  business  enhancing 
consultants."). 

'*•  Testimony  of  Robert  Fox,  Chair.  New  York 
State  Board  of  Public  Accountancy  (Sept.  13,  2000). 

'«'  See  Testimony  of  Paul  Volcker.  former 
Chairman.  Board  of  Governors  of  the  Federal 
Reserve  System  (Sept.  13.  2000)  ("I  suspect  that 
many  of  the  traditional  professions  ai«  feeling 
under  some  pressure  from  the  lure  of  Wall  Street 
incomes,  and  the  dot  com  world,  and  I  suspect  the 
Federal  Reserve  feels  that,  and  auditing  firms  feel 
it.  It  is  a  fact  of  life.  I  don't  think  you  cure  that 
problem  by  creating  a  conflict  of  interest  in  your 
own  firm."). 

""  See  supra  note  53. 

•*'  U.S.  Census  Bureau,  Statistical  Abstract  of  the 
United  States:  The  National  Data  Book  (119th  ed. 
1999). 

"*  Taylor  Research  &  Consulting  Group  Study 
(2000)  (commissioned  by  the  AICPA);  see  generally 
AICPA  Letter  (noting  trend);  see  also  Letter  of  W. 
Steve  Albrecht.  Professor  and  Associate  Dean, 
Marriott  School  of  Management,  Brigham  Young 
University  (Aug.  29,  2000)  (noting  trends  and 
expressing  concern  that  the  proposal  regarding  non- 
audit  services  would  cause  "further  and  dramatic 


accounting  firms  have  been  dramatically 
expanding  their  consulting  practices, 
there  has  been  a  steady  decline  in 
certain  indicators  of  interest  in  the 
accountancy  profession  as  a  career 
choice,  and  the  firms  have  been  hiring 
fewer  accounting  graduates. '^^ 

According  to  some  commenters, 
potential  recruits  have  negative 
perceptions  about  the  accounting 
profession,  including  that  accounting 
work  is  unsatisfying  and  that 
accountants  have  no  interaction  with 
clients,  and  these  perceptions  must  be 
overcome  in  order  for  the  profession  to 
attract  the  best  and  brightest 
students.^*'*'  By  "selling"  the  non-audit 
practice  to  recruits,  the  commenters 
suggest  that  they  will  be  able  to  dispel 
negative  perceptions  of  the  auditing 
profession. 

If  a  bar  to  successful  recruiting  is  the 
perception  that  auditing  is  not 
especially  rewarding,  the  profession 
must  take  some  responsibility  for 
creating  it.^"'  As  noted  above,  some 
firms  increasingly  regard  the  audit  as  a 
"commodity,"  downplay  its  importance, 
and  present  themselves  to  the  public  as 
business  advisors  first  and  only 
incidentally  as  independent,  objective 
auditors.  If  large  multidisciplinary  firms 
downplay  to  the  general  public  the 
importance  of  auditing,  they  do  little  to 
dispel  negative  impressions  of  the 
auditing  profession  to  the  public  or  to 
potential  recruits.  ^"^ 


declines  in  the  quality  and  quantity  of  students 
wanting  to  become  accountants  and  auditors" 
because  the  accounting  field  will  be  narrower). 

'""In  the  1991-1992  academic  school  year,  the 
firms  hired  22,520  graduates  with  bachelor  and 
master  degrees  in  accounting.  In  1995-1996,  that 
number  had  fallen  to  20,470.  AICPA;  Supply/ 
Demand  Study  1997  ("AICPA  Supply/Demand 
Study")  presented  to  the  O'Malley  Panel  (Aug.  31, 
1999). 

^°oSee,  e.g.,  Arthur  Andersen  Letter;  KPMG 
Letter;  Testimony  of  Joseph  F.  Berardino,  Managing 
Partner,  Assurance  and  Business  Advisory  Services, 
Arthur  Andersen  (Sept.  20.  2000). 

201  See  Testimony  of  David  A.  Brown,  QC,  Chair, 
Ontario  Securities  Commission  (Sept.  13,  2000) 
("IFJirms  will  continue  to  have  difficulty  recruiting 
new  talent  for  the  audit  department,  particularly  if 
new  recruits  get  a  sense  that  other  areas  of  the  firm 
are  more  highly  valued  by  firm  management.  .  .  . 
I  think  (the  difficulty  of  recruiting  on  the  audit  side 
is]  a  very  real  issue,  but  I  think  the  issue  is  clearly 
exacerbated  by  the  messages  being  telegraphed  to 
young  recruits,  and  that  is  that  there's  a  faster 
partnership  track  on  the  consulting  side."). 

'"z  We  also  cannot  overlook  the  extent  to  which 
the  challenge  of  recruiting  auditors  partially  may  be 
a  result  of  the  firms'  own  business  decisions.  As  the 
General  Counsel  of  Andersen  Consulting  testified  at 
our  hearings.  "Some  of  the  firms  have  diverted 
investment  and  resources  out  of  the  audit  function 
and  into  non-audit  services,  thereby  reducing  the 
attractiveness  of  the  audit  function  as  a  career 
path."  Testimony  of  Douglas  Scrivner,  General 
Counsel,  Andersen  Consulting  (Sept.  20,  2000); 
Letter  of  John  S.  Coppel,  CPA,  CFO,  Electric  Power 
Equipment  Company  (Aug.  16,  2000)  ("F^mising 
young  staff  ai«  exiting  the  audit  area,  the 


Moreover,  the  salaries  of  accountants, 
particularly  in  comparison  to  the 
salaries  of  consultants,  may  exacerbate 
recruiting  problems.  Dennis  Spackman, 
Chairman  of  the  National  Association  of 
State  Boards  of  Accoimtancy,  testified, 
"[TJhere  is  a  disparity  in  what  (the 
accounting  firms]  [ajre  willing  to  pay 
somebody  to  come  on  to  their 
consulting  staff  with  what  they're 
willing  to  pay  for  somebody  to  come  on 
the  audit  staff,  "^os  In  Mr.  Spackman's 
view,  the  "big  salary  differential"  gives 
incentives  to  recruits  who  are  looking 
for  a  promising  career  path  to  work  at 
a  public  accounting  firm  in  the 
nonattest  area,  rather  than  the  attest 
area.2«>*  Publicly  available  statistical 
data  support  the  conclusion  that  firms 
pay  accounting  recruits  less  than 
Consulting  recruits  and  that  salaries  for 
accoimting  recruits  have  increased  at  a 
significantly  slower  pace  than  starting 
salaries  for  consultants. ^os 

Undoubtedly,  there  are  many  factors 
contributing  to  the  decline  in  interest  in 
careers  in  the  accounting  profession.^"* 
The  O'Malley  Panel  noted  a  similar 
concern  about  the  decline  in  the 
attractiveness  of  auditing  as  a  career, 
identifying  increased  educational 
requirements,  issues  of  compensation, 
heavy  workloads  and  issues  of  family  or 
lifestyle  as  contributing  factors.  In 
addition,  the  Panel  noted  that  the 
decline 

also  has  been  influenced  by  the  perception 
that  alternative  career  opportunities  are  more 
exciting,  challenging  and  rewarding  than 
auditing.*   *   *  The  profession  will  need  to 
restore  the  historic  attractiveness  of  auditing 
as  a  profession  and  convince  the  "best" 
people  that  it  offers  excellent  long-term 
career  opportunities.  To  do  so  it  will  have  to 


professions!']  most  important  training  ground,  after 
afssjessing  accurately,  that  career  grovtrth 
opportunities  lie  elsewhere  within  the  practice."). 

*<"  Testimony  of  Dennis  Paul  Spackman  (Sept.  13, 
2000). 

zo*  Id.  ("The  profession  to  a  great  extent  is  doing 
it  to  itself  and  it's  doing  it  when  it  gives  up  audits 
in  very  competitive  low  bstll  kinds  of  bidding 
processes.");  see  also  Testimony  of  Thomas 
Goodkind,  CPA  (Sept.  13,  2000)  (statingVln 
response  to  a  question  from  Chairman  Levitt  about 
why  the  profession  is  having  a  hard  time  recruiting 
auditors.  'They're  not  offering  enough  money"). 

20S  W.  Steve  Albrecht  &  Robert  ).  Sack. 
Accounting  Education:  Charting  the  Course 
Through  a  Perilous  Future  9  (Aug.  2000). 

^°^  Id.  (showing  that  the  number  of  accounting 
degrees  awarded  in  the  1998-99  academic  year 
declined  20%  compared  to  those  awarded  in  the 
1995-96  academic  year).  There  has  been  a  general 
decline  in  students  seeking  bachelor  degrees  in 
business-related  fields.  See  AICPA  Supply  Demand/ 
Study  1997,  supra  note  199,  which  indicates  that 
from  1992  to  1997,  the  number  of  students 
obtaining  bachelor  degrees  in  accounting  declined 
by  14%.  those  obtaining  finance  degrees  declined 
by  17%,  those  obtaining  general  business  degrees 
declined  by  8%,  and  those  obtaining  marketing 
degrees  declined  by  27%. 


lift  the  public  perception  of  the  profession  to 
a  higher  plane  and  convincingly  demonstrate 
the  worth  of  the  profession.  This  is  an  effort 
that  will  require  a  partnership  among  audit 
firms,  professional  societies  and  the 
academic  community.^"' 

Finally,  oiu  revised  rules  on 
investments  may  assist  the  accounting 
profession  in  addressing  their 
difficulties  in  recruiting  and  retaining 
professionals.  In  particular,  by,  among 
other  things,  significanUy  shrinking  the 
circle  of  accounting  firm  employees  to 
whom  restrictions  on  investments  in 
audit  clients  apply,  the  final  rules  will 
allow  more  accountants  to  take  greater 
advantage  of  investment  opportunities, 
and  therefore,  may  make  the  accounting 
profession  more  attractive. ^os 

c.The  Rules  Need  Not  Lead  to 
Restructurings.  Some  commenters  said 
that  our  proposals,  if  adopted,  would 
require  accounting  firms  to  restructure 
their  business  by,  for  example,  spiiming 
off  their  consulting  practices.^o^  It  was 
not,  and  is  not,  our  intention  to  cause 
any  firms  to  restructure.  In  any  event, 
we  remain  skeptical  of  the  claim  that 
our  rules  will  be  the  cause  of  wholesale 
restructuring  of  the  accounting 
profession.  Before  we  proposed  these 
amendments,  three  of  the  Big  Five  firms 
had  either  consummated  or  announced 
their  intention  to  enter  into  transactions 
that  would  separate  their  auditing  and 
consulting  practices,2io  and  other  firms 
undertook  restructurings  while  the 
proposals  were  pending.  That  suggests 
that  reasons,  apart  from  this  rulemaking, 
prompted  those  business  decisions. 
Indeed,  one  industry  leader  commented 
that  his  firm  was  splitting  off  its 
consulting  business  and  "it  wasn't  done 
for  cultural  reasons,  it  was  done  for 
different  business  reasons  than  that,  and 
it  certainly  wasn't  done  for 
independence  issues. "2" 

Moreover,  while  a  few  commenters 
asserted  that  accounting  firms  will  sell 
their  consulting  practices  if  we  adopt  a 
final  rule,  they  did  not  provide  us  with 
any  basis  beyond  assertion  for 
evaluating  their  comments.  While  it 
would  have  been  preferable  to  have 


207  O'Malley  Panel  Report,  supra  note  20. 11 8.9, 
BIO. 

20*  See  Written  Testimony  of  Testimony  of  Jack 
Ciesielski,  accounting  analyst  (July  26,  2000); 
"Where  Have  All  the  Accountants  Gone?"  Bus.  Wk., 
at  203  (Mar.  27.  2000)  (noting  that  in  addition  to     . 
competition  from  corporations  and  startups  and 
increasing  college  requirements,  "also  to  blame, 
many  are  beginning  to  argue,  are  regulations  that 
govern  auditors'  ability  to  invest  in  stocks,"  and 
that  the  firms  "are  having  a  much  harder  time 
addressing  the  biggest  retention  problem  they  face 
today:  regulatory  restrictions  on  stock  ownership."). 

'™  See  generally  Deloitte  &  Touche  Letter. 

^'0  See  supra  Section  III.B. 

" '  Testimony  of  Stephen  G.  Butler,  Chief 
lucecutive  Officer,  KPMG  LLP  (Sept.  21,  2000). 


information  describing  the  economic 
impact  of  the  proposed  rules  upon 
them,  these  commenters  have  not 
elaborated  on  the  claim.212 

Without  information  supporting  it, 
the  argument  that  firms  will  sell  off 
their  consulting  practices  solely  because 
they  cannot  provide  certain  consulting 
services  to  audit  clients  seems  similarly 
questionable.  As  noted  in  the  Proposing 
Release,  while  firms  will  be  prevented 
from  providing  some  consulting  services 
to  their  audit  clients,  they  will  gain 
potential  clients  from  other  firms  who 
are  similarly  situated. ^^^  Even  assuming 
some  accounting  firms  will  lose  the 
ability  to  market  their  consulting 
services  based  on  asserted  synergies 
with  their  audit  services,  no  other  firm 
will  be  better  situated.  Every  consulting 
firm,  including  non-accounting  firms, 
will  have  to  compete  for  consulting 
business  on  the  same  footing. 

8.  The  Final  Rules  Will  Apply  to  Small 
Accounting  Firms  Only  if  They  Have 
SEC  Audit  Clients 

The  final  rule  applies  only  to  public 
companies  and  other  entities  registered 
with  the  Commission  or  otherwise 
required  to  file  audited  financial 
statements  with  the  Commission.  It  does 
not  apply  to  audits  of  financial 
statements  not  required  to  be  filed  with 
us.  Big  Five  firms  audit  the  vast  majority 
of  the  financial  statements  of  public 
companies.  Data  from  the  SECPS  public 
files  indicate  that,  in  1999,  non-Big  Five 
firms  earned  less  than  one  percent  of 


2>2  Because  we  believed  that  it  would  have  been 
useful  to  have  additional  data  concerning  the 
revenue  mix  of  accounting  firms,  as  well  as  the 
extent  to  which  fees  to  audit  clients  for  non-audit 
services  exceed  fees  for  audits,  we  solicited 
comment  on  revenue  data.  In  addition,  SEC 
Commissioner  Isaac  C.  Hunt,  Jr.  informed  the  Big 
Five  firms  that  these  data  would  help  the 
Commission  in  its  deliberations.  See  Transcript  of 
July  26  hearing  for  questions  of  Commissioner  Isaac 
C.  Hunt,  Jr.  posed  to  Joseph  F.  Berardino.  Managing 
Partner,  Assurance  and  Business  Advisory  Services, 
Arthur  Andersen  LLP,  Robert  R.  Garland.  National 
Managing  Partner,  Assurance  &  Advisory  Services, 
Deloitte  &  Touche,  and  J.  Terry  Strange,  Global 
Managing  Partner,  Audit,  KPMG  LLP  (July  26, 
2000);  see  also  Letters  from  Commissioner  Isaac  C. 
Hunt,  Jr.  to  Joseph  F.  Berardino,  Robert  R.  Garland, 
and  J.  Terry  Strange  (Aug.  18,  2000)  and  Letters 
from  Commissioner  Isaac  C.  Hunt,  Jr.  to  Kenton  J. 
Sicchitano,  Global  Managing  Partner — 
Independence  and  Regulatory  Affairs, 
PricewaterhouseCoopers  LLP,  and  Mr.  Robert 
Herdman,  Vice  Chair — AABS  Professional  Practice, 
Ernst  4  Young  (Sept.  14,  2000).  Counsel  to  Arthur 
Andersen  LLP,  Deloitte  &  Touche  LLP  and  KPMG 
LLP  indicated  that  some  of  these  data  might  be 
provided  by  mid-September  (Letter  from  John  F. 
Olson,  Gibson,  Dium  &  Crutoher  LLP  to 
Commissioner  Isaac  C.  Hunt,  Jr.  (Sept.  1,  2000). 
However,  no  data  were  submitted  by  any  of  the  five 
firms. 

2"  See  Albert  B.  Crenshaw,  "Breakup  of 
Andersen  Firm  Approved,"  Wash.  Post,  at  E3  (Aug. 
8,  2000)  (quoting  former  Arthur  Andersen  Chief 
Executive  James  Wadia). 


their  annual  revenues  from  consulting 
services  provided  to  public  company 
audit  clients.^^*  Consequently,  we 
believe  there  will  be  only  an  incidental 
impact  on  accounting  firms  that  provide 
audit  and  non-audit  services  principally 
to  audit  clients  that  are  private 
companies  not  registered  with  the  SEC. 

We  received  many  letters  from  small 
accounting  firms  expressing  strong 
support  for  our  proposal,^'^  and  the 
National  Conference  of  CPA 
Practitioners,  a  national  organization 
comprised  of  1 ,200  member  firms  that 
represent  5,000  CPAs  and  service 
between  400,000  and  500,000  small  and 
medium  sized  business  clients, 
similarly  wrote  to  express  support  for 
the  proposal.216  Indeed,  some 
commenters  pointed  out  that  rather  than 
harming  the  interests  of  the  small 
practitioners,  the  rules  could  provide 
smaller  firms  with  new  business 
opportunities  to  provide  non-audit 
services  to  companies  that  previously 
used  their  auditors  to  provide  those 
services.  2^^ 

Some  commenters  expressed  concern 
about  a  possible  derivative  effect  of  our 
rule  amendments  on  smaller  or  regional 
accounting  firms  that  provide  audit  and 
non-audit  services  solely  or  principally 
to  private  companies. ^'^  The  concern  is 
that  state  boards  of  accountancy,  which 
regulate  and  license  certified  public 
accountants,  may  adopt  rules  analogous 
to  our  own  for  all  accountants  in  their 
jurisdiction  without  regard  to  whether 
the  companies  to  which  they  provide 
non-audit  services  are  public  or  private 
companies. 2'^  This  certainly  is  not  our 
intention.  Our  concern  throughout  this 
rulemaking  has  been  with  investors  in 
public  companies  and  the  public 
securities  markets. 


2'*  See  Proposing  Release,  Table  4  in  Appendix 
B. 

*"  See,  e.g..  Letter  of  Joseph  F.  Simontacci,  CPA 
(Aug.  14,  2000);  Letter  of  Leland  D.  O'Neal.  CPA 
(Aug.  15,  2000):  Letter  of  Danny  M.  Riddle,  CPA 
(Aug.  16,  2000);  Letter  of  Frank  Chovanetz.  CPA 
(Aug.  16,  2000). 

2  '*  Letter  of  National  Conference  of  CPA 
Practitioners  (Sept.  25.  2000). 

2 ' '  Testimony  of  Larry  Gelfood .  CP A .  CV A.  CPE, 
former  President  of  the  Colorado  State  Board  of 
Accountancy  (Sept.  13,  2000);  see  also  Letter  of 
John  Mitchell,  CPA  (Aug.  14,  2000). 

2'«  See  Testimony  of  Harold  L.  Monk.  Jr., 
Chairman  of  the  PCPS  Executive  Committee,  AICPA 
(Sept.  21,  2000);  Letter  of  Peter  J.  Hackett,  Qark. 
Schaefer,  Hackett  &  Co.  (July  25,  2000);  Letter  of 
Frank  P.  Orlando  (July  28.  2000);  Letter  of  Michael 
L.  Toms,  York,  Neel  and  Co.  (Aug.  16.  2000). 

2'»See.  e.g..  Testimony  of  Thomas  J.  Sadler.  Past 
Chair,  Washington  State  Board  of  Accountancy 
(Sept.  20,  2000):  Letter  of  Mark  A.  Maurice.  Chief 
Financial  Officer,  Avenir  Group,  Inc.  (Aug.  IS. 
2000);  Letter  of  Allan  W.  Nietzke,  CPA  (Sept.  23. 
2000);  Letter  of  Steven  F.  Farrel,  CPA.  ABV  Gaither 
Rutherford  &  Co.  LLP  (Sept.  22,  2000);  Letter  of 
Honkamp  Kru^er  and  Co.,  P.C  (Sept.  22,  2000). 
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As  we  noted  in  the  Proposing  Release, 
the  proposals  were  not  intended  to 
"alter  the  relationship  between  federal 
and  state  authorities"  or  to  "affect  the 
ability  of  the  states  to  adopt  different 
regidations  in  those  areas  they  currently 
regulate."  Though  several  state  boards 
suggested  that  our  rules  would  have  a 
high  degree  of  influence  over  their  state 
regulations,22o  other  commenters 
pointed  out  that  state  boards  of 
accountancy  have  a  strong  independent 
tradition. ^^^  We  fully  expect  that  the 
state  boards  will  continue  their  practice 
of  exercising  independent  judgment  in 
determining  the  extent  to  which  our 
rules  should  be  imported  into  what  may 
be  a  different  context. 

9.  The  Rules  Take  Into  Account  the 
Work  of  the  ISB 

During  this  rulemaking  process, 
members  of  the  ISB  provided  thoughtful 
and  constructive  comments  and 
testimony. 222  We  appreciate  their 
commitment  and  professionalism  in 
pursuing  their  mandate,  and  their  work 
laid  the  foundation  for  our  rulemaking. 
Several  commenters  requested  that  we 
defer  to  the  ISB  223  with  respect  to 


""See.  e.g..  Letter  of  Baxter  Rice,  President, 
California  Board  of  Accountancy  (Sept.  25,  2000): 
Letter  of  lames  E.  Houle,  CPA,  Chair,  Oregon  Board 
of  Accountancy  (Sept.  24.  2000). 

"'  See.  e.g..  Testimony  of  K.  Michael  Conaway, 
Presiding  Officer,  Texas  State  Board  of  Public 
Accountancy  (Sept.  20.  2000);  Letter  of  William  D. 
Baker,  President,  Arizona  Board  of  Accountancy 
(Sept.  20,  2000). 

^^^  See  Letter  from  Arthur  Siegel.  Executive 
Director.  ISB  (Aug.  31.  2000):  Testimony  of  William 
T.  Allen,  John  C.  Bogle,  Manuel  H.  Johnson,  and 
Robert  E.  Denham  (July  26.  2000). 

"3  In  this  regard,  we  note  that  in  FRR  No.  50,  we 
stated  that  we  were  not  abdicating  our 
responsibilities  in  this  area  and  that  our  existing 
authority  regarding  auditor  Independence  was  not 
affected.  ISB  standards  and  interpretations  do  not 
take  precedence  over  our  regulations  or 
interpretations.  See  FRR  No.  50  (Feb.  18,  1998).  In 
FRR  No.  50,  we  also  stated  that  "lijn  view  of  the 
significance  of  auditor  independence  to  investor 
confidence  in  the  securities  markets,  the 
Commission  also  will  review  the  operations  of  the 
ISB  as  necessary  or  appropriate  and,  within  fiva 
years  from  the  date  the  ISB  was  established,  will 
evaluate  whether  this  new  independence 
framework  serves  the  public  interest  and  protects 
investors."  Id.  Some  witnesses  acknowledged  that 
changes  to  the  ISB  structure,  such  as  having  a 
majority  of  public  members,  may  benefit  the 
process  and  enhance  the  public's  perception  of  the 
Board  as  a  body  focused  on  the  public  interest  and 
protecting  investors.  See.  e.g..  Testimony  of  William 
T.  Allen,  Chairman  of  the  ISB  (July  26,  2000) 
("(Ilinformaily  we  have  discussed  whether  or  not  it 
would  be  desirable  to  increase  the  public 
membership  of  the  board  to  a  majority.  I  don't  think 
it  would  [change)  the  outcome  of  our  deliberations, 
but  I  recommended  that  we  consider  doing  that  on 
the  notion  that  it  might  help  the  perception  of  the 
world,  thinking  that  perhaps  we  were 
compromising  to  get  standards  done.");  Testimony 
of  Clarence  Lockett,  Vice  President  and  Corporate 
Controller,  Johnson  &  Johnson  (Sept.  20,  2000)  ("I 
believe  that  (having  a  majority  of  public  members) 
would  certainly  go  a  long  way  in  establishing  that 


financial  and  employment  rules  and 
scope  of  services  rules,22'»  while  others 
stated  their  belief  that  the  Commission 
is  the  appropriate  body  to  act,  and  that 
we  should  act  now. 225 

In  crafting  our  rules,  we  were,  and 
continue  to  be,  mindful  of  the  work  of 
the  ISB,  and  we  give  due  regard  to  their 
requests  for  our  guidance.  For  example, 
the  ISB  noted  in  ISB  Standard  No.  2  that 
the  standard  would  not  take  effect  until 
the  SEC  revises  its  rules  on 
independence. 226  Importantly,  public 
members  of  the  ISB  have  stated  that  the 
Commission  is  the  appropriate  body  to 
take  action  with  respect  to  the  scope  of 
services  issues,  and  have  requested  that 
we  do  so.  As  William  T.  Allen, 
Chairman  of  the  ISB,  stated  at  our 
public  hearings,  the  scope  of  services 
issue  is  "not  well-suited  for  a  board  of 
our  character.  It's  really  a  public  policy 
choice  that  the  govermnent  needs  to 
make,  I  think.  And  that's,  I  think  the 
view  of  us  all. "227  Similarly,  Robert 
Denham,  a  public  member  of  the  ISB, 
stated,  "the  Commission  is  uniquely 
well-suited  to  making  the  difficult 
public  policy  choices  that  are  required 
to  protect  independence  in  an 
environment  that  has  become 
increasingly  complex.  "228  Mj.  Denham 
also  stated. 

As  a  public  member  of  the  ISB  I  have 
encouraged  the  Commission  to  exercise  its 
authority  in  this  area,  because  the 
Commission  is  the  only  entity  able  to  balance 
and  evaluate  the  difficult  policy  issues  that 
are  involved.  I  am  comfortable  that  the  rules 


body  in  giving  the  appearance  of  greater 
independence  from  the  profession  of  that  body  and 
its  role  in  establishing  independence."):  Testimony 
of  Philip  A.  Laskawy,  Chairman,  Ernst  &  Young 
(Sept.  20,  2000);  Written  Testimony  of  James  J. 
Schiro,  Chairman  and  Chief  Executive  Officer, 
PricewaterhouseCoopers  (Sept.  20.  20O0): 
Testimony  of  John  J.  Costello,  Senior  Director  of 
Litigation,  Gursey.  Schneider  &  Co.,  LLP  (Sept.  20, 
2000);  see  also  the  Memorandum  by  Shaun 
O'Malley,  Chair  of  the  O'Malley  Panel,  to  the         - 
O'Malley  Panel,  dated  Aug.  31.  2000,  identifying 
the  expansion  of  the  public  representation  on  the 
ISB  as  a  "major  recommendation"  of  the  Panel. 

"*  See.  e.g..  KPMG  Letter;  AICPA  Letter;  Written 
Testimony  of  Philip  D.  Ameen.  Philip  B. 
Livingston.  Roger  W.  Trupin.  Financial  Executives 
Institute  (Sept.  20,  2000);  Written  Testimony  of  the 
New  York  State  Society  of  Certified  Public 
Accountants  (Sept.  13.  2000). 

-25  See,  e.g..  Letter  ofKayla  J.  Gillan,  General 
Counsel,  CalPERS  (Sept.  25,  2000)  (  "While  CalPERS 
supports  the  work  of  the  [ISB],  only  this 
Commission  has  the  legal  authority  and  effective 
ability  to  weigh  the  competing  public  interests  that 
are  represented  in  this  area  and  reach  conclusions 
about  the  best  way  to  protect  shareowners  and  the 
integrity  of  the  financial  markets."). 

228  ISB  Standard  No.  2,  "Certain  Independence 
Implications  of  Audits  of  Mutual  Funds  and  Related 
Entities,"  15  (Dec.  1999). 

22' Testimony  of  William  T.  Allen.  Chairman,  ISB 
(July  26,  2000). 

228  Testimony  of  Robert  E.  Denham,  Member,  ISB 
(July  26,  2000). 


proposed  regarding  scope  of  services 
represent  a  rational,  coherent  and  thoughtful 
set  of  policies  that  will  substantially  improve 
protection  for  auditor  independence.^^o 

Manuel  H.  Johnson,  another  public 
member  of  the  ISB,  stated,  "I  do  feel  it's 
important  the  SEC  undertake  a  new 
rulemaking  not  only  to  strengthen  the 
standards  and  guidance  of  the  ISB  but 
also  to  directly  address  in  a  timely 
fashion  the  difficult  policy  issues 
surroimding  the  proper  scope  of 
services  appropriate  for  accoimting 
firms  charged  with  the  trust  of 
performing  independent  audits."23°  We 
believe  that  these  considerations,  and 
our  evaluation  of  the  important  public 
policy  goals  addressed  by  our 
rulemaking,  require  us  to  act. 

10.  The  Final  Rules  Encourage 
International  Efforts  in  This  Area 

Foreign  companies  increasingly  seek 
to  raise  capital  in  the  U.S.  securities 
markets,23i  and  holdings  by  U.S. 
investors  of  foreign  company  securities 
have  risen.  With  the  increasing 
globalization  of  the  markets,  regulators 
worldwide  have  been  re-examining 
current  regulatory  requirements 
applicable  to  cross-border  offerings.  We, 
and  regulators  around  the  world,  have 
an  interest  in  promoting  high  quality 
international  accounting,  auditing,  and 
independence  standards,  while  at  the 
same  time  preserving  or  enhancing 
existing  investor  protections. 

We  have  been  involved  in  and 
support  efforts  to  raise  the  level  and 
quality  of  information  available  to 
investors  in  connection  with  cross- 
border  flows  of  capital,  consistent  with 
oiu-  mandate  to  protect  investors.  We 
worked  on  a  project  in  which  the 
International  Accounting  Standards 
Committee  ("lASC")  developed  the 
principal  components  of  a  core  set  of 
international  accounting  standards. 
Earlier  this  year,  the  International 
Organization  of  Securities  Commissions 
("IOSCO")  232  aimounced  diat  it 
completed  its  assessment  of  the  LASC 
core  set  of  standards,  and  recommended 
that  its  members  allow  multinational 
issuers  to  use  the  LASC  standards,  as 
supplemented  by  reconciliations, 


220  Written  Testimony  of  Robert  E.  Denham  (July 
26,  2000). 

2^0  Testimony  of  Manuel  H.  Johnson,  Member  ISB 
(July  26,  2000).' 

231  During  1999,  approximately  120  foreign 
companies  from  26  countries  entered  our  markets 
for  the  first  time.  At  year-end,  there  were  over  1,200 
foreign  companies  from  57  countries  filing  reports 
with  us,  and  public  offerings  by  foreign  companies 
totaled  over  $244  billion.  SEC,  Annual  Report,  at  76 
(1999). 

232  IOSCO  is  an  association  of  securities 
regulatory  organizations  and  has  over  100  members. 
See  IOSCO  Annual  Report  (1999),  App.  UI. 


disclosure  and  interpretation  where 
necessary. 233  in  order  to  determine 
whether  and  under  what  conditions  we 
should  accept  financial  statements  of 
foreign  issuers  using  the  LASC 
standards,  earlier  this  year  we  issued  a 
Concept  Release  on  International 
Accounting  Standards,  seeking 
comment  on  the  necessary  elements  of 
a  high  quality  global  financial  reporting 
framework  that  also  upholds  the  high 
quality  of  financial  reporting 
domestically. 234  in  addition,  last  year, 
we  amended  our  non-financial 
statement  disclosure  requirements  for 
offerings  by  foreign  issuers  to  conform 
to  the  international  disclosure  standards 
adopted  by  IOSCO  in  1998.235 

The  International  Federation  of 
Accountants  ("IF AC"),  in  which  the 
accounting  profession  participates 
actively,  has  several  recent  initiatives  to 
establish  global  auditing  standards. 236 
Most  recently,  the  IF  AC  Ethics 
Committee  issued  for  comment  ein 
Exposure  Draft  proposing  a  framework 
for  independence. 237  Jn  the  Exposure 
Draft,  IFAC  presents  a  conceptual  or 
principle-based  approach  to  addressing 
auditor  independence.  Some 
commenters  on  our  proposal, 
particularly  foreign-based  firms  and 
organizations  such  as  the  Federation 
Des  Experts  Comptables  Europeens 
("FEE"),  suggested  that  we  too  adopt  a 
conceptual  approach,  as  opposed  to  a 
rules-based  approach.  238  Several  of 
these  commenters  argued  that  while  a 
rules-based  approach  has  certain 
advantages  and  is  consistent  with  the 
historical  U.S.  approach,  a  conceptual 
approach,  particularly  in  the  area  of 
non-audit  services,  is  more  efficient  and 
flexible.239 

We  understand  that  many  regulators 
do  not  agree  with  the  conceptual 


2"  IOSCO,  Press  Release,  lASC  Standards  (May 
17,  2000),  available  at  www.iosco.org/iosco.html. 

23*  "International  Accounting  Standards," 
Securities  Act  Rel.  No.  7801  (Feb.  16,  2000)  (65  FR 
8,896). 

235  "International  Disclosure  Standards," 
Exchange  Act  Rel.  No.  41936  (Sept.  28.  1999)  |64 
FR  53,900). 

236  The  Institute  of  Management  Accountants,  the 
AICPA,  and  the  National  Association  of  State 
Boards  of  Accountancy  are  members  of  IFAC. 

23'  IFAC  Ethics  Committee,  Independence: 
Proposed  Changes  to  the  Code  of  Ethics  for 
Professional  Accountants  (Exposure  Draft:  Sept.  15. 
2000). 

238  See,  e.g..  Letter  of  Horst  Kaminski.  German 
Institut  der  Wirtschaftsprufer  (Institute  of  Certified 
Public  Accountants)  (Sept.  18.  2000):  Letter  of  Ernst 
&  Young  (UK  practice)  (Sept.  7.  2000):  Testimony 
of  )ack  Maurice,  Member  of  Ethics  Working  Party, 
Federation  des  Experts  Comptables  Europeens 
(Sept.  21,2000). 

23»See.  e.g..  Letter  of  Mike  Rake,  Chairman, 
KPMG  Europe  (Sept.  22,  2000):  Letter  of  Ernst  & 
Young  (UK  practice)  (Sept.  7.  2000). 


approach, 240  and  several  foreign 
coimtries  prohibit  certain  non-audit 
services  though  standards  vary  from 
coimtry  to  country. 241  Standards  vary 
for  a  nimiber  of  reasons,  including  that 
in  some  coimtries,  audits  are  conducted 
by  statutory  auditors  who  are  directly 
responsible  to  shareholders,  and  in 
some  cases  audits  may  be  conducted  for 
other  than  financial  reporting  purposes. 

We  believe  that  our  final  rules 
combine  important  and  useful  elements 
of  both  approaches.  As  noted.  Rule  2- 
01  (c)  does  not  set  forth  all 
circumstances  that  may  impair  an 
auditor's  independence  from  its  audit 
client.  For  other  services,  and  in 
particular  future  services,  the 
Preliminary  Note  makes  clear  that  in 
applying  the  general  standard  in  Rule  2- 
01(b),  we  will  look  in  the  first  instance 
to  the  four  factors.  The  four  factors 
provide  guiding  principles  for  the 


2<o  See  letter  bom  Phillipe  Danjou,  COB,  to  Lynn 
Turner,  Chief  Accountant,  SEC  (Oct.  10.  2000)  ("I 
can  assure  you  that  many  regulators  in  Europe 
[mainly  continental  Europe)  do  not  agree  with 
FEE'S  (conceptual)  approach  and  have  made  their 
views  known  to  the  European  commission  when  it 
started  its  consultation  on  the  proposed 
Recommendations  pn  statutory  auditors' 
independence.  I  wrote  a  letter  to  Karel  Van  Hulle, 
Head  of  Unit,  European  Commission,  to  make  clear 
that  COB  is  not  ready  to  accept  a  purely  conceptual 
system  without  clear  prohibitions."). 

2*<  Id.  (noting  that  France,  Germany,  Italy.  Spain. 
Belgium  and  others  presently  have  a  system  based 
primarily  on  specific  prohibitions  of  non-audit 
services,  with  exceptions  for  special 
circumstances).  See  also  Letter  from  Michel  Prada. 
President.  COB,  to  Marilyn  Pendergast,  Chairman, 
Ethics  Committee,  IFAC  (Sept.  15,  2000) 
(commenting  on  IFAC's  Exposure  Draft  and  noting 
that  "we  believe  that  the  thrust  of  the  exposure 
draft  should  be  reversed  from  an  "allowed  if  *   '   *' 
system  to  a  'forbidden  except  when  *   *   *■  system. 
The  proposed  change  from  a  prescriptive  approach 
to  a  framework  approach  is  flawed  by  the  absence 
of  a  clear  definition  of  an  auditor's  unique  role  and 
position").  In  Australia,  securities  regulators 
recently  settled  a  case  with  one  of  the  Big  Five  firms 
where  the  firm  agreed  to  undertakings  that  restrict 
its  ability  to  provide  certain  non-audit  services.  For 
example,  one  of  the  covenants  is  that  the  fina 
agreed  not  to  "accept  an  audit  engagement  where 
(the  firm]  has  valued  an  asset  and  the  valuation  is 
material  to  the  audit  engagement.  The  valuation 
constitutes  a  service  which  is  a  barrier  to  the  firm's 
ability  to  provide  an  independent  audit  opinion  on 
the  client's  financial  statements."  Media  Release. 
Australia  Securities  and  Investments  Commission 
(Nov.  2,  2000).  available  at  www.asic.gov.au.  See 
also  Staff  Report,  supra  note  74,  at  Appendix  11: 
Michael  Firth,  "The  Provision  of  Nonaudit  Services 
by  Accounting  Finns  to  their  Audit  Clients." 
Contemporary  Accounting  Research  Vol.  14,  No.  2. 
pp.  1-21  (Summer  1997).  With  respect  to  a 
recognized  need  by  foreign  regulators  to  take  some 
type  of  regulatory  action  in  this  area,  see  Testimony 
of  David  A.  Brown,  Q.C.,  Chair,  Ontario  Securities 
Commission  (Sept.  13.  2000)  (noting  that  for  over 
a  year,  the  Ontario  Securities  Commission  has 
publicly  raised  concerns  about  the  issue  of  auditor 
independence,  and  that  "jajlthough  we've  not 
begun  to  frame  a  regulatory  solution,  it  has  become 
increasingly  evident  in  Canada  that  some  fonn  of 
regulatory  involvement  in  a  solution  will  be 
essential."). 


Commission,  similar  to  what  a 
"conceptual  approach"  would  provide. 

We  recognize  that  our  system  of 
regulation  is  not  universal.  We  have 
worked,  and  will  continue  to  work 
closely,  both  directly  and  through 
IOSCO,  with  our  foreign  coimterparts  on 
the  important  issue  of  auditor 
independence. 

D.  It  Is  Appropriate  To  Ease  Restrictions 
on  Financial  and  Employment 
Relationships 

In  our  approach  to  financial  and 
employment  relationship  restrictions, 
we  have  attempted  to  draw  lines  that 
promote  investor  confidence  but 
recognize  the  problems  confronting  dual 
career  families  and  employees  of  huge 
accoimting  firms.  Specifically,  in  the 
investment  and  employment  area,  we 
have  adopted  investment  and 
employment  rules  that  allow  auditors  to 
maximize  the  opportunities  available  to 
them,  while  promoting  the  public 
interest  and  protecting  investor 
confidence. 

As  noted  in  the  Proposing  Release  and 
above,  there  have  been  significant 
demographic  changes,  changes  in  the 
accounting  profession,  and  changes  in 
the  business  environment  that  have 
affected  accounting  firms.  Among  other 
things,  there  has  been  an  increase  in 
dual-career  families  and  an  ever- 
increasing  mobility  among 
professionals.  Accounting  firms  have 
expanded  internationally.  Most  SEC 
registrants  now  have  their  financial 
statements  audited  by  firms  that  have 
offices  and  professionals  stationed  in 
hundreds  of  cities  around  the  globe,  and 
many  of  those  offices  and  professionals 
have  no  connection  to,  or  influence 
over,  a  company's  audit. 

The  current  rules  on  financial  and 
employment  relationships  of  auditors 
were  developed  largely  when  the 
accounting  firms  were  smaller  and  less 
diversified.  The  trends  discussed  above, 
and  others,  have  highlighted  the  need 
for  us  to  effect  a  modernization  in  these 
areas.  In  particular,  the  current  rules 
describing  the  financial  and 
employment  relationships  that  an  audit 
partner's  spouse  could  have  with  a 
firm's  audit  client  called  for 
modernization.  For  example,  under  the 
current  rules,  the  spouse  of  a  partner  at 
an  accounting  firm  could  not  hold 
certain  positions  at  an  audit  client  or 
stock  in  an  audit  client,  even  through  an 
employee  stock  compensation  or  401  (k) 
plan,  even  if  the  partner  had  no 
coimection  to  the  audit.  In  light  of  the 
trends  noted  above,  including  the 
growth  in  dual-career  families,  we 
sought  to  address  this  and  similar 
situations. 
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Accordingly,  wc  are  adopting  final 
rules  that,  among  other  things,  reduce 
the  pool  of  people  within  audit  firms 
whose  independence  is  required  for  an 
independent  audit  of  a  company  and 
shrink  the  circle  of  family  members 
whose  employment  by  an  audit  client 
impairs  an  accountant's  independence. 
As  noted  above,  we  are  adopting  these 
changes  not  because  doing  so  will  itself 
enhance  independence,  but  because  the 
current  rules  are  broader  than  necessary 
to  protect  investors  and  om-  securities 
markets. 

IV.  Discussion  of  Final  Rules 

A.  The  Preliminary  Note 

We  have  included  a  Preliminary  Note 
to  Rule  2-01  that  explains  the 
Commission's  approach  to 
independence  issues.  Rule  2-01  does 
not  piurport  to,  and  the  Commission 
could  not,  consider  all  circumstances 
that  raise  independence  concerns.  The 
Preliminary  Note  makes  clear  that,  in 
applying  the  standard  in  Rule  2-01(b), 
the  Commission  looks  in  the  first 
instance  to  whether  a  relationship  or  the 
provision  of  a  service: 

(a)  creates  a  mutual  or  conflicting 
interest  between  the  accoimtant  and  the 
audit  client:  ^*^ 

(b)  places  the  accoimtant  in  the 
position  of  auditing  his  or  her  own 
work;  ^*^ 

(c)  results  in  the  accountant  acting  as 
management  or  an  employee  of  the 
audit  client;  ot^** 

(d)  places  the  accountant  in  a  position 
of  being  an  advocate  for  the  audit 
client. 2*5 

These  factors  are  general  guidance 
and  their  application  may  depend  on 
particular  facts  and  circumstances. 
Nonetheless,  we  believe  that  these  four 
factors  provide  an  appropriate 
framework  for  analyzing  auditor 
independence  issues.  We  had  proposed 
to  include  these  foiu  factors  in  the 
general  standard  of  Rule  2-01(b).  While 
some  commenters  agreed  with  including 
the  four  principles  in  the  rule.^"*^  others 
did  not.  Some  commenters  believed  that 
the  principles  were  too  general  and 
difficult  to  apply  to  particular 
situations.  ^-'^  Others  suggested  that  the 


"2  See.  e.g..  Codification  §§  601.01  and  601.04. 

2*5  See,  e.g..  Codification  §  602.02.c.i. 

'•"See Rule  2-01(b),  17  CFR  210.2-01(b) 
(accountant  cannot  act  as  "director,  officer  or 
employee"  of  audit  client  and  remain  independent 
for  purposes  of  Regulation  S-X);  Codification 
§602.02.d. 

2*5  See,  e.g.,  Arthur  Young.  465  U.S.  at  819  n.l5; 
Codification  §§602.02.e.i  and  ii. 

"* See  supra  note  15. 

2*'  See  supra  note  16:  see  also  Written  Testimony 
of  Dan  L.  Goldwasser,  Vedder,  Price,  Kaufman  & 
Kammholz  (July  26,  2000)  (while  acknowledging 


principles  should  more  appropriately  be 
used  as  "guide  posts"  and  included  in 
a  preamble  instead  of  in  the  rule  text,248 

While  the  principles  were  derived 
from  cvurent  independence 
requirements,  because  of  these 
concerns,  we  are  including  them  in  the 
Preliminary  Note.  In  the  context  of  this 
Preliminary  Note,  the  four  factors  play 
a  role  comparable  to  that  of  the  Ethical 
Considerations  in  the  American  Bar 
Association's  Model  Code  of 
Professional  Responsibility.  The  Model 
Code  contains  three  separate  but 
interrelated  parts. ^^^  Ethical 
Considerations  "represent  the  objectives 
toward  which  every  member  of  the 
profession  should  strive.  They 
constitute  a  body  of  principles  upon 
which  the  lawyer  can  rely  for  guidance 
in  many  specific  situations. "^^o  yj^e 
those  Ethical  Considerations,  the  four 
principles  constitute  a  body  of 
principles  to  which  accoimtants  and 
audit  committees  can  look  for  guidance 
when  an  independence  issue  is  raised 
that  is  not  explicitly  addressed  by  the 
final  rule. 

The  Preliminary  Note  states  that 
"these  factors  are  general  guidance  only 
and  their  application  may  depend  on 
particular  facts  and  circumstances."  The 
Preliminary  Note  also  reflects  the  notion 
that  the  influences  on  auditors  may  vary 
with  the  circumstances  and,  as  a  result, 
Rule  2-01  provides  that  the  Commission 
will  consider  all  relevant  facts  and 
circumstances  in  determining  whether 
an  accoimtant  is  independent. 

B.  Qualifications  of  Accountants 

Rule  2-01  (a)  remains  unchanged  and 
requires  that  in  order  to  practice  before 
the  Commission  an  auditor  must  be  in 
good  standing  and  entitled  to  practice  in 
the  state  of  the  auditor's  residence  or 
principal  office.  This  requirement  has 
existed  since  the  Federal  Trade 
Commission  first  adopted  rules  under 


that  "these  concepts  are  not  novel  and  can  be  found 
throughout  the  audit  literature,"  stating  that  they 
"should  not  be  adopted  as  guiding  principles  to  be 
invoked  each  time  a  novel  situation  is 
encountered."). 

2«»  See,  e.g..  Testimony  of  K.  Michael  Conaway, 
Presiding  Officer.  Texas  Stale  Board  of 
Accountancy  (Sept.  20,  2000)  ("|W]e  would  ask  that 
(the  four  principles]  be  better  placed  in  a  preamble 
or  a  guidance  document."):  Testimony  of  Clarence 
E.  Lockett,  Vice  President  and  Corporate  Controller, 
)ohnson  &  Johnson  (Sept.  20,  2000)  ("[W)e  do  not 
believe  the  four  governing  principles  should  be 
stated  as  firm  rules  (but  rather)  be  part  of  the 
framework  and  serve  (as)  guiding  principles."). 

^''^ Thomas  D.  Morgan  and  Ronald  D.  Rotunda, 
eds.,  The  Model  Code  of  Professional  Responsibility 
(1995). 

2'°  Id.  at  Preliminary  Statement  (citing 
"Professional  Reponsibility:  Report  of  the  joint 
Conference,"  44  A.B.A.J.,  at  1159  (1958)). 


the  Securities  Act.^si  it  acknowledges 
our  deference  to  the  states  for  the 
licensing  of  public  and  certified  public 
accountants. 

C.  The  General  Standard  for  Auditor 
Independence 

Our  rule  provides  a  general  standard 
of  auditor  independence  as  well  as 
specifying  circumstances  in  which  an 
auditor's  independence  is  impaired.  As 
to  circumstances  specifically  set  forth  in 
our  rule,  we  have  set  forth  a  bright-line 
test:  an  auditor  is  not  independent  if  he 
or  she  maintains  the  relationships, 
acquires  the  interests,  or  engages  in  the 
transactions  specified  in  the  rule.  In 
identifying  particular  circumstances  in 
which  an  auditor's  independence  is 
impaired,  we  have  taken  into  account 
the  policy  goals  of  promoting  both 
auditor  objectivity  and  public 
confidence  that  auditors  are  unbiased 
when  addressing  all  issues 
encompassed  within  the  audit 
engagement.  We  have  also  taken  into 
acpount  the  value  of  specificify,  and  we 
have  tried  to  give  registrants  and 
accountants  substantial  guidance  and 
predictability.  The  particular 
circumstances  that  are  set  forth  in  our 
rule  as  impairing  independence  are 
those  in  which,  in  our  judgment,  it  is 
sufiiciently  likely  that  an  auditor's 
capacity  for  objective  judgment  will  be 
impaired  or  that  the  investing  public 
will  believe  that  there  has  been  an 
impairment  of  independence. 

Circumstances  that  are  not 
specifically  set  forth  in  our  rule  are 
measured  by  the  general  standard  set 
forth  in  final  Rule  2-01{b).  Under  that 
standard,  we  will  not  recognize  an 
accountant  as  independent  with  respect 
to  an  audit  client  if  the  accountant  is 
not,  or  if  a  reasonable  investor  knowing 
all  relevant  facts  and  circumstances 
would  conclude  that  the  accountant  is 
not,  capable  of  exercising  objective  and 
impartial  judgment  on  all  issues 
encompassed  within  the  accountant's 
engagement. 252 

The  general  standard  in  paragraph  (b) 
recognizes  that  an  auditor  must  be 
independent  in  fact  and  appearance. 
Some  commenters  suggested  that  the 


2S'  Federal  Trade  Commission.  Rules  and 
Regulations  Under  the  Securities  Act  of  1933.  art. 
14  (July  6,  1933). 

"2  Cf.  Staff  Report,  supra  note  74.  at  12-16.  See 
also  SEC.  Tenth  Annual  Report  of  the  Securities 
and  Exchange  Commission,  at  205-207  (1944), 
which  states: 

[Tjhe  Commission  has  found  an  accountant  to  be 
lacking  in  independence  with  respect  to  a  particular 
registrant  if  the  relationships  which  exist  between 
the  accountant  and  the  client  are  such  as  to  create 
a  reasonable  doubt  as  to  whether  the  accountant 
will  or  can  have  an  impartial  and  objective 
judgment  on  the  questions  confronting  him. 


use  of  an  appearance-related  standard 
departs  from  current  rules. ^sa  \g 
discussed  above  and  in  the  Proposing 
Release,  the  Commission,  courts,  and 
the  profession  have  long  recognized  the 

importance  of  the  appearance  of 
independence.254 

Moreover,  the  general  standard  we  are 
adopting  merely  reflects  the  different 
means  of  demonstrating  a  lack  of 
objectivity.  Objectivity  is  a  state  of 
mind,255  and  except  in  unusual 
circumstances,  a  state  of  mind  is  not 
subject  to  direct  proof.^se  Usually,  it  is 
demonstrated  by  reference  to 
circumstantial  evidence.  Accordingly, 
the  final  rule  is  formulated  to  indicate 
that  an  auditor's  independence  is 
impaired  either  when  there  is  direct 
evidence  of  subjective  bias,  such  as 
through  a  confession  or  some  way  of 
recording  the  auditor's  thoughts,  or 
when,  as  in  the  ordinary  case,  the  facts 
and  circumstances  as  externally 
observed  demonstrate,  under  an 
objective  standard,  that  an  auditor 
would  not  be  capable  of  acting  without 
bias. 

The  appearance  standard 
incorporated  in  the  general  standard  is 
an  objective  one.  Appearance  is 
measured  by  reference  to  a  reasonable 
investor.  The  "reasonable  person" 
standard  is  embedded  in  the  law 
generally.  In  particular,  the  "reasonable 
investor"  standard  is  reflected  in  the 
concept  of  materiality  under  the  federal 
securities  laws. 257 

Commenters  expressed  concern  that  a 
general  standard  based  on  the 
conclusion  of  a  "reasonable  investor" 
may  have  some  imprecision.  They  urged 
that  the  general  standard  require  only 
independence  "in  fact."  We  believe, 
however,  that  we  have  reduced 
imprecision  substantially  by  describing 
in  some  detail  particular  circumstances 
that  give  rise  to  an  impairment  of 
independence.  Moreover,  reliance  solely 
on  independence  "in  fact"  would 
increase  the  imprecision  beyond  a 
reasonable  investor"  test,  because 
independence  "in  fact"  is  essentially  an 
inquiry  into  the  subjective  workings  of 
the  accountant's  mind,  whereas  a 


"3  See,  e.g.,  KPMG  Letter. 

"■•  See,  supra  note  38—40:  Proposing  Release. 
Section  U.B. 

"'See,  supra  note  39. 

2«>See,  United  States  v.  Gamache.  156  F.3d  1,8 
(1st  Cir.  1998)  ("Now,  undoubtedly,  establishing 
intent,  short  of  a  situation  in  which  it  is  admitted, 
is  difficult  and  usually  depends  on  the  use  of 
circumstantial  evidence."). 

'='  See  TSC  Industries.  Inc.  v.  Northway.  Inc..  426 

S.  438,  449  (1976)  (information  is  material  if  it 
V  ould  be  "viewed  by  the  reasonable  investor  as 
iidving  significantly  altered  the  'total  mix'  of 
information  made  available");  Basic.  Inc.  v. 
Levinson.  485  U.S.  234-236  (1988). 


"reasonable  investor"  test  relies  on 
observable  circimistances  and  is  thus 
better  suited  to  uniform  and  consistent 
application. 

We  recognize  that  there  is  an 
irreducible  degree  of  imprecision  in  the 
notion  of  independence.  We  will  be 
mindful  of  this  imprecision,  and  the 
range  of  reasonable  views  that  it 
engenders,  in  applying  the  auditor 
independence  rules.  We  do  not,  for 
example,  seek  to  discourage  the 
development  of  non-audit  services  that 
do  not  raise  independence  issues.  In 
considering  our  response  to  services  not 
explicitly  covered  by  these  rules,  we 
will  take  into  account  the  nature  of  the 
service,  prior  contacts  with  the  staff, 
relevant  public  statements  by  the 
Commission  or  staff,  and  any  related 
professional  literature. 

Paragraphs  (c)(1)  through  (5)  require 
the  accountant  to  be  independent 
during  the  "audit  and  professional 
engagement  period. "258  jjus  term  is 
defined  in  Rule  2-01  (f)(5)  to  mean  the 
period  covered  by  any  financial 
statements  being  audited  or  reviewed, 
and  the  period  during  which  the  auditor 
is  engaged  either  to  review  or  audit 
financial  statements  or  to  prepare  a 
report  filed  with  us,  including  at  the 
date  of  the  audit  report.259  The  use  of 
the  word  "during"  in  paragraphs  (c)(1) 
through  (5)  is  intended  to  make  clear 
that  an  accoimtant  vdll  lack 
independence  if,  for  example,  he  or  she 
is  independent  at  the  outset  of  the 
engagement  but  acquires  a  financial 
interest  in  the  audit  client  during  the 
engagement. 

We  have  further  confined  the  legal 
standard  by  including  the  explicit 
reference  to  "all  relevant  facts  and 
circumstances."  To  make  this  explicit, 
we  have  included  the  language  in  the 
rule  text.  We  have  also  modified  the 
language  to  refer  to  whether  a 
reasonable  investor  would  "conclude" 
as  opposed  to  "perceive"  that  the 
accountant  was  not  capable  of 


2*"  See  also  AICPA  Code  of  Professional  Conduct, 
ET  §  101.02  (revised  Feb.  28.  1998). 

2^3  Rule  2-01  (fl(5)  states  that  the  engagement 
period  ends  when  the  registrant  or  accountant 
notifies  the  Commission  that  the  registrant  is  no 
longer  the  accountant's  audit  client.  This  notice 
typically  would  occur  when  the  registrant  files  with 
the  Commission  a  Form  8-K  with  disclosures  under 
Item  4  "Changes  in  Registrant's  Certifying 
Accountant."  In  some  cases,  however,  a  Form  8-K 
is  not  required,  such  as  when  the  registrant  is  a 
foreign  private  issuer  or  when  the  audited  financial 
statements  of  a  non-reporting  company  are  filed 
upon  its  acquisition  by  a  public  company. 
Notification  to  the  Commission  in  these  cases 
would  occur  by  the  filing  of  the  next  audited 
financial  statements  of  the  foreign  private  issuer  or 
the  successor  corporation.  Registrants  or  auditors  in 
these  situations,  however,  may  provide  earlier 
notice  to  the  Commission  on  Form  6-K  or  by  other 
appropriate  means. 


exercising  objective  and  impartial 
judgment.  While  this  is  not  a 
substantive  change,  it  makes  clear  that 
independence  is  an  objective  standard 
measured  from  the  perspective  of  the 
reasonable  investor. 

Current  Rule  2-01  (c)  provides  that  We 
will  look  to  all  relevant  circumstances, 
including  all  relationships  between  the 
accountant  and  the  audit  client  and  not 
just  those  relating  to  reports  filed  with 
the  Commission.  We  proposed  to 
include  this  language  in  Rule  2-01  (e). 
Under  the  adopted  rule,  however,  the 
language  appears  in  Rule  2-01  (b)  in 
order  to  highlight  that  in  applying  the 
general  standard  in  Rule  2-01  (b),  we 
will  consider  "all  relevant 
circumstances." 

We  remind  registrants  and 
accountants  that  auditor  independence 
is  not  just  a  legal  requirement.  It  is  also 
a  professional  and  ethical  duty.  That 
duty  requires  auditors  to  remain 
independent  of  audit  clients, 2^  and 
includes  an  obligation  to  "avoid 
situations  that  may  lead  outsiders  to 
doubt  [the  auditor's]  independence. "261 

In  certain  situations,  whether  or  not 
legally  required,  the  best  course  may  be 
for  the  accountant  to  recuse  himself  or 
herself  from  an  audit  engagement.  On 
occasion,  there  may  be  a  relationship, 
apart  from  those  contemplated  by  any 
standard  or  rule,  that  has  an  important 
meaning  to  an  individual  accountant 
and  could  create,  or  be  viewed  by  a 
reasonable  investor  with  knowledge  of 
all  relevant  facts  and  circumstances  as 
creating,  a  conflict  with  the  accountant's 
duty  to  investors. 262  in  this  and  any 
similar  situation,  we  encourage 
accountants  to  seek  to  recuse 
themselves  from  any  review,  audit,  or 
attest  engagement,  whether  or  not 
specifically  required  by  the 
Commission's,  the  ISB's,  or  the 
profession's  rules. 

D.  Specific  Applications  of  the 
Independence  Standard 

Rule  2-01  (c)  ties  the  general  standard 
of  paragraph  (b)  to  specific  applications. 
Paragraphs  (c)(1)  through  (c)(5)  address 
separately  situations  in  which  an 
accountant  is  not  independent  of  an 


2"See  AlCPA  SAS  No.  1,  Au  §220.03;  AJCPA 
Code  of  Professional  Conduct.  ET  §  101.  Of  course, 
accountants  also  have  to  comply  with  applicable 
state  law  on  independence,  id. 

2«'  AICPA  SAS  No.  1 ,  AU  S  220.03. 

262  Cf.  AUSA  Life  Ins.  Co.  v.  Ernst  6-  Young.  206 
F.3d  202,  2G5  (2d  Qr.  2000)  (noting  "E&'V's  failure 
lay  in  the  seeming  spinelessness"  of  the  audit 
engagement  partner  and  that  "Ipjart  of  the  problem 
was  undoubtedly  the  close  personal  relationship 
between"  that  partner  and  the  company's  chief 
executive  officer,  a  former  co-partner  in  the  firm) 
(quoting  991  F.  Supp.  234,  248  (S.D.N.Y  1997) 
(district  court  opinion)). 
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audit  client  because  of  certain:  (1) 
financial  relationships,  (2)  employment 
relationships,  (3)  business  relationships, 

(4)  transactions  or  situations  involving 
the  provision  of  non-audit  services,  or 

(5)  transactions  or  situations  involving 
the  receipt  of  contingent  fees.^^s 

The  proposed  rule  included  a 
provision  under  which  an  accountant's 
independence  would  have  been 
impaired  if  the  accountant  had  any  of 
the  relationships  or  provided  any  of  the 
services  described  by  proposed  Rule  2- 
01(c),  or  "otherwise  [did]  not  comply 
with  the  standard"  of  paragraph  (b).  We 
have  eliminated  from  the  text  of  the  rule 
the  language  regarding  the  accountant's 
failure  "otherwise"  to  comply  with  the 
standard.  Instead,  we  have  modified  the 
structure  of  paragraph  (c)  to  make  clear 
that  the  paragraph  sets  forth  a  "non- 
exclusive specification  of 
circumstances"  that  are  inconsistent 
with  the  standard  of  paragraph  (b). 

1.  Financial  Relationships 

Rule  2-01{c)(l)  sets  forth  the  general 
rule  regarding  financial  relationships 
that  impair  independence.  It  addresses, 
among  other  things,  direct  or  material 
indirect  investments,  trustee  positions 
involving  investment  decision-making 
authority,  investments  in  common  with 
audit  clients,  debtor-creditor 
relationships,  deposit  accounts, 
brokerage  accounts,  commodity 
accounts,  and  insurance  policies. 

Rule  2-01  (c)(1)  contains  the  general 
standard  that  "(a]n  accountant  is  not 
independent  if,  at  any  point  diu'ing  the 
audit  and  professional  engagement 
period,  the  accountant  has  a  direct 
financial  interest  or  a  material  indirect 
financial  interest  in  the  accountant's 
audit  client."  The  rule  then  specifies 
certain  financial  interests  that  constitute 
a  direct  or  material  indirect  financial 
interest  in  an  audit  client.  As  the  rule 
indicates,  the  list  of  specified  interests 
is  not  intended  to  be  exclusive.  The 
specified  interests  represent  common 
types  of  financial  interests  that  impair 
independence,  but  the  effect  of  other 
types  of  financial  interests  on  auditor 
independence  will  be  determined  under 
the  general  standards  of  paragraphs  (b) 
and  (c)(1). 

In  applying  the  financial  relationship 
provisions  of  the  rule,  it  is  important  to 
bear  in  mind  the  definition  of  "audit 
client."  "Audit  client,"  when  used  in 
the  rule,  includes  some  "affiliate(s]  of 
the  audit  client,"  as  that  term  is  defined 
in  the  rule.^s*  Accordingly,  financial 


relationships  with  certain  affiliates  of 
audit  clients  are  subject  to  the 
provisions  of  Rule  2-01(c)(l).  In  this 
discussion,  as  well  as  in  the  rule, 
references  to  "audit  client"  should  be 
understood  to  include  the  appropriate 
affiliates  of  the  audit  client. 

For  the  most  part,  the  specified 
financial  interests  described  in  this 
section  of  the  rule  impair  independence 
only  if  they  are  financial  interests  of  the 
accounting  firm,  covered  persons  in  the 
firm,  or  immediate  family  members  of 
covered  persons.  (The  exception 
concerns  situations  involving  beneficial 
ownership  of  more  than  five  percent  of 
an  entity,  or  control  of  an  entity.)  This 
represents  a  liberalization  from  prior 
restrictions  that  generally  reached  all 
partners  in  the  firm  regardless  of 
whether  they  had  any  relationship  to 
the  audit  of  the  particular  client. 

While  the  comments  we  received 
reflected  widespread  (although  not 
universal)  agreement  with  our  goal  of 
modernizing  the  financial  relationships 
restrictions,  some  commenters  urged  us 
not  to  liberalize  these  restrictions  to  the 
extent  we  proposed.  Generally,  these 
commenters  argued  in  favor  of  the 
prophylactic  value  of  a  rule  precluding 
a  broader  scope  of  persons  from  having 
a  financial  interest  in  an  audit  client  of 
the  firm.2^^  Several  of  these  conunenters 
also  spoke  of  the  importance  of  a  firm 
culture  that  treats  all  clients  as  clients 
of  the  firm,  and  in  which  the  firm  can 
call  on  any  partner  to  assist  with  the 
audit  of  any  client  on  short  notice 
without  having  to  consider  whether  the 
partner's  personal  financial  interests 
preclude  H.^^^ 

On  the  other  hand,  some  commenters, 
while  agreeing  generally  with  our 
proposal  to  scale  back  the  scope  of 
persons  whose  financial  interests  are 
restricted,  advocated  that  we  further 
narrow  the  group  of  persons  who  are 
included  in  the  restrictions.  These 


■'^  A  number  of  the  specified  situations  are  based 
on  examples  in  the  Codification  and  tlie  AICPA  and 
SECPS  membership  rules. 

2»«  See  infra  Sections  IV.H.3  and  IV.H.5.  for 
detailed  discussions  of  the  definitions  of  "audit 


client"  and  "affiliate  of  the  audit  client."  As 
explained  below,  the  affiliates  of  the  audit  client 
that  are  deemed  to  included  in  the  term  "audit 
client"  for  purposes  of  the  financial  relationship 
provisions  in  paragraph  (c)(lj(i)  are  more  limited 
than  the  group  included  in  other  parts  of  the  rule. 

2*'  See,  e.g..  Written  Testimony  of  Thomas  M. 
Rowland,  Senior  Vice  President,  Fund  Business 
Management  Group,  Capital  Research  and 
Management  Company  (Sept.  20,  2000)  (restrictions 
should  extend  to  persons  in  the  firm  beyond  the 
scope  of  "covered  persons"):  Letter  of  John 
Spadafora  (June  28,  2000)  (Narrowing  the  scope  of 
persons  whose  investments  are  restricted  "is 
another  step  backwards  creating  temptations  to  pass 
inside  information  to  those  whose  investments  are 
not  restricted."). 

^**  See.  generally.  Written  Testimony  of  J. 
Michael  Cook,  former  Chairman  and  Chief 
Executive  Officer.  Deloitte  &  Touche  (July  26,  2000); 
Testimony  of  Ray  ).  Groves,  former  Chairman  and 
Chief  Executive  Officer  of  Ernst  &  Young  (July  26, 
2000). 


commenters  generally  expressed  a 
preference  for  a  "tiered"  approach  that 
would  restrict  even  fewer  people  with 
respect  to  some  types  of  financial 
interests. 267 

The  balance  we  struck  between  these 
two  sets  of  concerns  was  viewed 
favorably  by  many  commenters. ^es  We 
believe  that  fair,  meaningful,  and 
relevant  independence  rules  concerning 
financial  relationships  should  reflect  a 
calibrated  approach  to  determining 
what  specific  relationships  realistically 
give  rise  to  independence  concerns. 
After  considering  the  comments  we 
received,  we  have  drawn  the  lines 
essentially  where  we  proposed — 
"covered  persons  in  the  firm"  and  their 
immediate  family  members — though  we 
have  modified  slightly  the  definition  of 
"covered  persons"  in  the  firm.-^^  The 
final  rule,  like  the  proposed  rule,  would 
attribute  all  investments  by  a  covered 
person's  "immediate  family  members," 
that  is,  the  covered  person's  spouse, 
spousal  equivalent,  and  dependents,  to 
the  covered  person. 

a.  Investments  in  Audit  Clients.  Rule 
2-0l(c)(l)(i)  describes  investments  that 
impair  an  accountant's  independence  as 
to  a  particular  audit  client.  Paragraph 
(A)  provides  that  an  accountant  is  not 
independent  of  em  audit  client  if  the 
accounting  firm,  any  covered  person  in 
the  firm,  or  any  immediate  family 
member  of  any  covered  person  has  a 
"direct  investment" — such  as  stocks, 
bonds,  notes,  options,  or  other 
seciirities — in  the  audit  client.  As  the 
language  of  the  rule  makes  clear,  this  is 
not  an  exclusive  list  of  all  ownership 
interests  subject  to  the  rule.  Other  than 
with  respect  to  the  scope  of  persons 
encompassed  by  the  rule,  paragraph  (A) 
does  not  represent  any  substantive   ^ 
change  to  oiu  rules  on  direct 
investments. 

We  noted  in  the  Proposing  Release 
that  "as  under  current  law,  the  rule 
cannot  be  avoided  through  indirect 
means. "27°  We  stated,  as  an  example, 
that  an  accountant  precluded  from 
having  a  direct  investment  in  an  audit 
client  could  not  evade  that  restriction  by 


"'  See,  e.g.,  Ernst  &  Young  Letter. 

"■See,  e.g..  Written  Testimony  of  William  R. 
Kinney,  Jr.,  f^ofessor.  University  of  Texas  at  Austin 
(Sept.  20.  2000)  (proposed  changes  will  "reduce 
aggregate  regulatory  compliance  without  ejecting 
audit  quality  or  increasing  independence 
impairment  risk  for  investors ');  Testimony  of 
Robert  L.  Ryan,  Chief  Financial  Officer,  Medtronic, 
inc.  (Sept.  20.  2000)  (proposed  financial 
relationship  rules  are  "logical,  less  bureaucratic, 
and  we're  completely  in  agreement"). 

2»»  See  infra  SecUon  IV.H.9  for  a  detailed 
discussion  of  the  definition  of  "covered  persons  in 
the  firm." 

*'" Proposing  Release,  Section  Ill.C.l(a)  citing 
CodificaUon  §  602.02.b.ii  (Example  1). 


investing  in  the  client  through  a 
corporation  or  as  a  member  of  an 
investment  club.^^i  Some  commenters 
proposed  that  we  address  that  issue 
with  specific  rule  text,  and  they 
proposed  language.^^^  While  not 
adopting  the  language  proposed  by 
conmienters,  we  have,  in  the  interest  of 
increased  clarity,  included  in  the  final 
rule  language  addressing  that  issue. 

Specifically,  we  have  added  the 
proviso  that  an  investment  through  an 
intermediary  shall  constitute  a  "direct 
investment"  in  the  audit  client  if  either 
of  two  conditions  is  satisfied:  "(1)  The 
accounting  firm,  covered  person,  or 
immediate  family  member,  alone  or 
together  with  other  persons,  supervises 
or  participates  in  the  intermediary's 
investment  decisions  or  has  control  over 
the  intermediary;  or  (2)  The 
intermediary  is  not  a  diversified 
management  investment  company  .  .  . 
and  has  an  investment  in  the  audit 
client  that  amoimts  to  20%  or  more  of 
the  value  of  the  intermediary's  total 
investments."  If  either  of  these  criteria 
is  satisfied,  the  investment  is  treated  as 
a  direct  investment  in  the  audit  client 
and,  therefore,  impairs  independence.  If 
an  investment  through  an  intermediary 
does  not  satisfy  either  of  these  two 
criteria,  however,  the  investment  is 
considered  "indirect,"  and  it  impairs 
independence  only  if  it  crosses  one  of 
the  thresholds  set  out  in  Rule  2- 
01(c)(l)(i)(D)  or  (E). 

Rule  2-01(c)(l)(i)(B)  provides  that  an 
accoimtant  is  not  independent  when 
"(a)ny  partner,  principal,  shareholder, 
or  professional  employee  of  the 
accounting  firm,  any  of  his  or  her 
immediate  family  members,  any  close 
family  member  of  a  covered  person  in 
the  firm,  or  any  group  of  the  above 
persons  has  filed  a  Schedule  1 3D  or 
13G273  []  with  the  Commission 
indicating  beneficial  ownaership  of  more 
than  five  percent  of  an  audit  client's 
equity  seciu'ities,  or  controls  an  audit 
client,  or  a  close  family  member  of  a 
partner,  principal,  or  shareholder  of  the 
accoimting  firm  controls  an  audit 
client."  Paragraph  (B)  is  the  only  one  of 
the  financial  relationship  provisions 
that  specifically  encompasses  a  range  of 
persons  beyond  covered  persons  and 
their  immediate  family  members.  The 
broader  scope  of  coverage  under 
paragraph  (B)  is  based  on  the  view  that 
when  a  financial  interest  in  an  audit 
client  of  the  firm  becomes  particularly 
large,  the  fact  that  the  person  holding 
that  interest  is  distanced  from  the  audit 


engagement  no  longer  sufficiently 
mitigates  the  potential  for  a  conflict. 

We  have  made  one  substantive 
addition  to  the  proposed  paragraph  (B). 
We  have  added  at  the  end  of  the 
paragraph  the  clause  "or  a  close  family 
member  of  a  partner,  principal,  or 
shareholder  of  the  accounting  firm 
controls  an  audit  client."  This  provision 
identifies  additional  circumstances  that 
impair  independence,  beyond  the 
circumstances  in  our  proposed  nAe.^^* 
For  instance,  this  provision  would 
provide  that  independence  is  impaired 
when  the  sister  or  parent  of  a  partner  in 
the  firm  who  is  not  a  covered  person 
controls  an  audit  client.  We  agree  that 
the  circiunstances  described  by  this 
provision  would  result  in  an 
impairment  of  independence.  In 
addition,  we  note  that  this  provision  is 
consistent  with  existing  rules.^^s 

Rule  2-01(c)(l)(i)(C)  provides  that  an 
accountant  is  not  independent  when 
"[t]he  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  his  or  her 
immediate  family  members,  serves  as 
voting  trustee  of  a  trust  or  executor  of 
an  estate  containing  the  securities  of  an 
audit  client,  imless  the  accoimting  firm, 
covered  person  in  the  firm  or  immediate 
family  member  has  no  authority  to  make 
investment  decisions  for  the  trust  or 
estate."  Because  a  trustee  or  executor 
typically  has  a  fiduciary  duty  to 
preserve  or  maximize  the  value  of  the 
trust's  or  estate's  assets,  we  believe  it  is 
appropriate  to  treat  the  trustee's  or 
executor's  interest  as  a  direct  financial 
interest  in  the  audit  client  and  to  deem 
the  auditor's  independence  impaired. 
We  imderstand,  however,  that  a  person 
might  serve  as  a  trustee  or  executor 
widiout  having  any  authority  to  make 
investment  decisions  for  the  trust  or 
estate.  Because  we  see  no  reason  to 
consider  an  auditor's  independence 
impaired  in  those  circumstances,  we 
have  added  the  proviso  at  the  end  of 
paragraph  (C)  to  include  an  exception 
for  those  circumstances. 

Rule  2-01(c)(l)(i)(D)  covers  material 
indirect  investments  in  an  audit  client. 
The  basic  rule  provides  that  an 
accoimtant  is  not  independent  when 
"[t]he  accounting  firm,  any  covered 
person  in  the  firm,  any  of  his  or  her 
immediate  family  members,  or  any 
group  of  the  above  persons  has  any 
material  indirect  investment  in  an  audit 
client."  This  provision  carries  over  the 


existing  proscription  on  material 
indirect  investments  in  audit  clients.^^e 

At  the  proposing  stage,  paragraph  (D) 
included  two  examples  of  what  would 
constitute  a  material  indirect 
investment:  (1)  Ownership  of  more  than 
five  percent  of  an  entity  that  has  an 
ov^mership  interest  in  the  audit  client, 
and  (2)  ownership  of  more  than  five 
percent  of  an  entity  in  which  the  audit 
chent  has  an  ownership  interest.  A 
number  of  conunenters,  however, 
proposed  eliminating  those  examples  as 
unnecessarily  restrictive  and 
burdensome.  We  agree  that  the 
examples  would  have  consequences 
beyond  what  we  intended.  Accounting 
firms  may,  through  their  pension  plans 
or  otherwise,  acquire  more  than  five 
percent  stakes  in  other  entities.  In  these 
situations,  it  may  well  be  impracticable 
for  an  accounting  firm  regularly  to 
monitor  whether  that  entity  has  any 
financial  interest  in  an  audit  client  or 
whether  an  audit  client  has  any 
financial  interest  in  the  entity. ^77 
Accordingly,  we  have  omitted  those 
examples  in  the  final  rule. 

Because  the  material  indirect 
investment  rule  is  a  general  standard, 
we  have  also  decided  to  include  one 
additional  provision  to  clarify  the 
meaning  of  "material  indirect 
investment"  in  the  context  of  mutual 
fund  investments.  Specifically,  the  rule 
makes  explicit  that  the  term  "material 
indirect  investment"  does  not  include 
ownership  by  any  covered  person  in  the 
firm,  any  of  his  or  her  immediate  family 
members,  or  any  group  of  the  above 
persons,  of  five  percent  or  less  of  the 
outstanding  shares  of  a  diversified 
management  investment  company  that 
invests  in  an  audit  client.  ^78 
Consequently,  the  material  indirect 
investment  rules,  as  adopted,  allow 
auditors  to  invest  in  management 
investment  companies,  provided  that 
the  company  is  diversified  as  defined 
under  the  Investment  Company  Act  of 
1940.279  If  an  investment  company  is 


*"  Proposing  Release,  Section  III.C.l(a). 
»'»  See  Ernst  &  Young  Letter: 
PricewaterhouseCoopers  Letter. 
»"17CFR240.13d-101,  13d-102. 


2'*  Cf  Ernst  &  Young  Letter: 
PricewaterhouseCoopers  Letter  (suggesting  a  similar 
provision  for  immediate  family  members  of  all 
partners  in  the  firm). 

2"  See  Codification  §602.02.h  (Examples  1  and 
5). 


"^  See  former  Rule  2-0l(b). 

27^  The  analysis  is  different  with  respect  to 
situations  where  the  entity  has  a  material 
investment  in  the  audit  client,  or  the  audit  client 
has  a  material  investment  in  the  entity.  We  address 
those  situations  in  Rule  7  -01(c)(l)(i)(E),  discussed 
below. 

2"  The  term  "diversified  management  investment 
company"  refers  to  those  entities  meeting  the 
definitions  of  "management  company"  and 
"diversified  company"  in  Sections  4(3)  and  5(b)(1) 
of  the  Investment  Company  Act,  15  U.S.C.  §§80a- 
4(3)  and  80a-5(b)(l). 

2'9  Under  the  Investment  Company  Act,  a 
"diversified"  management  company  must  meet  the 
following  requirements:  at  least  75%  of  the  value 
of  its  total  assets  is  in  cash,  cash  items.  Government 
securities,  securities  of  other  investment 
companies,  and  other  securities  limited  in  respect 

Continued 
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non-diversified  under  the  Investment 
Company  Act  of  1940,2«°  the  company 
must  disclose  that  fact  in  its  prospectus. 
As  a  result,  an  accountant  can  easily 
determine  by  reviewing  the  prospectus 
whether  the  company  is  diversified  for 
purposes  of  the  rule.  In  addition,  this 
provision  does  not  constitute  any 
substantive  change  from  the  proposed 
rule,  because  the  general  categories  of 
examples  in  the  proposed  rule  would 
have  covered  this  situation.  This 
provision  is  intended  to  ensure  that  all 
firm  personnel  and  their  family 
members  can  freely  invest  (up  to  the 
five  percent  cap)  in  diversified  mutual 
funds  that  are  not  audit  clients  and  are 
not  part  of  an  investment  company 
complex  that  includes  an  audit  client, 
without  bearing  the  burden  of 
constantly  monitoring  whether,  and  to 
what  degree,  those  funds  invest  in  em 
audit  client's  securities. ^^i 

We  have  not  included  accounting 
firms  within  this  provision  for  two 
reasons.  First,  in  contrast  to  most 
individual  investors,  accounting  firms 
through  their  pension  funds  may  invest 
large  sums  and,  therefore,  better  access 
diversified  investment  vehicles,  such  as 
managed  accounts  that  do  not  invest  in 
their  audit  clients.  At  the  same  time,  the 
large  amounts  that  may  be  invested  by 
an  accounting  firm,  through  its  pension 
plan  or  otherwise,  increase  the  chances 
that  the  indirect  investment  may  be 
material  to  the  audit  client.  This  should 
not  be  understood,  however,  to  prevent 
accounting  firms  from  investing  in 
diversified  mutual  funds.  Rather,  when 
they  invest  in  such  funds,  they  must 


of  any  one  issuer  to  an  amount  not  greater  in  value 
than  five  percent  of  the  value  of  the  total  assets  of 
such  management  company  and  not  more  than  ten 
percent  of  the  outstanding  voting  securities  of  such 
issuer.  15  U.S.C.  §80a-5(h)(l). 

2»°One  commenter  recommended  that 
diversification  be  measured  under  Subchapter  M  of 
the  Internal  Revenue  Code  rather  than  the 
Investment  Company  Act  of  1940.  See  Letter  of 
Investment  Company  tastitute  (Sept.  25.  2000)  C'la 
Letter").  Under  Subchapter  M,  at  the  end  of  each 
calendar  quarter  of  the  taxable  year,  at  least  50% 
of  the  value  of  the  fund's  total  assets  must  be 
represented  by  cash,  cash  items,  U.S.  Government 
securities,  securities  of  other  investment 
companies,  and  investments  in  other  securities, 
which,  with  respect  to  any  one  issuer,  do  not 
represent  more  than  five  percent  of  the  value  of 
total  assets  of  the  fund  or  more  than  ten  percent  of 
the  voting  securities  of  the  issuer.  In  addition,  no 
more  than  25%  of  the  value  of  the  fund's  total 
assets  may  be  invested  in  securities  of  any  one 
issuer.  The  Commission  determined  not  to  adopt 
the  tax  code  diversification  test  because  an 
investment  company  could  concentrate  its 
investments  in  a  smaller  number  of  issues  and 
requires  diversification  only  at  the  close  of  each 
quarter. 

2»'  See  Written  Testimony  of  Thomas  C.  Rowland, 
Senior  Vice  President,  Fund  Business  Management 
Group.  Capital  Research  and  Management  Company 
(Sept.  20.  2000)  (suggesting  a  similar  rule). 


comply  with  the  general  "material 
indirect  investment"  standard. 

Second,  at  the  suggestion  of 
commenters,^*^  we  have  included  a  new 
paragraph  (E)  that  governs  (1) 
investments  in  entities  that  invest  in 
audit  clients  ("intermediary  investors") 
and  (2)  investment  in  entities  in  which 
audit  clients  invest  ("common 
investees").  We  have  decided  to  codify 
in  om'  rule  the  substance  of  the  existing 
AICPA  restrictions  applicable  to  those 
situations. 2"'  We  have  codified  those 
restrictions  in  paragraph  (c)(l)(i)(E). 

Paragraph  (E),  like  the  AICPA  rule,  is 
framed  in  terms  of  material  investments 
and  the  ability  to  exercise  significant 
influence  over  an  entity. ^^  In  the  case 
of  an  intermediary  investor,  paragraph 
(E)  provides  that  an  accountant  is  not 
independent  if  the  firm,  a  covered 
person,  or  an  immediate  family  member 
of  a  covered  person  has  either  (1)  a 
direct  or  material  indirect  investment  in 
an  entity  that  has  both  an  investment  in 
an  audit  client  that  is  material  to  that 
entity  and  the  ability  to  exercise 
significant  influence  over  the  audit 
client.^*^  or  (2)  the  ability  to  exercise 
significant  influence  over  an  entity  that 
has  the  ability  to  exercise  significant 
influence  over  an  audit  client. ^^e 

In  the  case  of  a  common  investee, 
paragraph  (E)  provides  that  an 
accountant  is  not  independent  if  the 
firm,  a  covered  person,  or  an  immediate 
family  member  of  a  covered  person  has 
either  (1)  a  direct  or  material  indirect 


2«  See  Ernst  &  Young  Letter; 
PricewaterhouseCoopers  Letter. 

2»3  See  AICPA  Code  of  Professional  Conduct,  ET 
section  101-8. 

2**  Here,  as  elsewhere  in  the  rule,  we  use  the  term 
"significant  influence"  as  it  is  used  in  Accounting 
Principles  Board  Opinion  No.  18,  "The  Equity 
Method  of  Accounting  for  Investments  in  Common 
Stock"  (Mar.  1971)  ("APB  No.  18").  See  infra 
Section  fV.H.3.  Because  we  have  included  a  specific 
rule  on  investments  in  non-clients,  as  well  as  the 
material  indirect  investment  rule  of  paragraph  (D), 
we  have  decided  that  a  more  limited  definition  of 
"affiliate  of  an  audit  client"  is  warranted  for 
purposes  of  the  investment  rules  in  paragraph 
(c)(l)(i).  The  definition  of  "audit  client"  provides 
that,  for  purposes  of  paragraph  (c)(l)(i),  audit  client 
does  not  include  "entities  that  are  affiliates  of  the 
audit  client  only  by  virtue  of  paragraph  (f)(4)(ii)  or 
(f)(4)(iii)  of  the  section."  In  other  words,  the  only 
"affiliates  of  the  audit  client"  that  are  included  in 
the  term  "audit  client"  in  section  (c)(l)(i|  are  those 
that  are  in  a  control  relationship  with  the  audit 
client  or  that  are  part  of  the  same  investment 
company  complex  as  the  audit  client.  The  rules  on 
investments  specifically  state  that  an  investment  in 
certain  entities  that  significantly  influence,  or  are 
significantly  influenced  by.  the  audit  client,  impair 
the  auditor's  independence.  Accordingly,  there  is 
no  need  to  include  those  entities  within  the  more 
general  definition  of  an  "affiliate  of  the  audit 
client." 

2«>  See  Rule  2-01(c)(l)(i)(E)(I)(jil. 

28«Rule  2-01(c)(l)(i)(E)(3).  The  operation  of 
paragraphs  (E)(7)(ii)  and  (E)(3)  is  illustrated  in  the 
chart  attached  as  Appendix  A. 


investment  in  an  entity  in  which  an 
audit  client  has  a  material  (to  the  audit 
client)  investment  and  over  which  the 
audit  client  has  the  ability  to  exercise 
significant  influence,^^^  or  (2)  any 
material  investment  in  an  entity  over 
which  an  audit  client  has  the  ability  to 
exercise  significant  influence. ^^^ 

With  respect  to  paragraph 
(c)(l){i)(E)(<?),  which  turns  in  part  on 
whether  a  covered  person's  or 
immediate  family  member's  investment 
in  an  entity  is  material  to  that  person, 
we  do  not  anticipate  that  compliance 
requires  a  firm  constantly  to  monitor  the 
net  worth  of  all  covered  persons  and 
their  immediate  family  members  in 
order  to  know  at  all  times  whether  any 
particular  investment  is  material  to 
them.  We  anticipate  that  monitoring  for 
compliance  with  this  paragraph  will 
involve  routine  monitoring  of  the 
investments  of  all  covered  persons  and 
their  immediate  family  members, 
combined  with  monitoring  of  the 
identity  of  entities  over  which  the  firm's 
audit  clients  have  the  ability  to  exercise 
significant  influence.  When  overlap 
between  those  categories  appears,  the 
firm  can  take  additional  steps  to 
determine  whether  the  relevant 
investment  is  material  to  the  covered 
persons  or  immediate  family  members 
holding  the  investment. 

If  an  "intermediary  investor"  or  a 
"common  investee"  becomes  an  affiliate 
of  the  audit  client  under  peu-agraph 
(f)(4)(i)  or  (iv),  then  paragraph  (E)  no 
longer  governs  the  question  of 
independence.  Rather,  paragraph  (A)'s 
provision  concerning  direct  investments 
in  audit  clients  will  apply  to  that 
intermediary  investor  or  conunon 
investee,  and  any  investment  in  that 
entity  by  the  firm,  a  covered  person,  or 
an  immediate  family  member  of  a 
covered  person  would  impair 
independence. 

b.  Other  Financial  Interests.  Rule  2- 
Ol{c)(l)(ii)  describes  other  financial 
interests  of  an  auditor  that  would  impair 
an  auditor's  independence  with  respect 
to  an  audit  client  because  they  create  a 
debtor-creditor  relationship  or  other 
commingling  of  the  financial  interests  of 
the  auditor  and  the  audit  client.  In  some 
situations,  the  continued  viability  of  the 
audit  chent  may  be  necessary  for 
protection  of  the  auditor's  own  assets 
(e.g.,  bank  deposits  or  insurance)  or  for 
the  auditor  to  receive  a  benefit  (e.g., 
insvu-ance  claim).  These  situations 
reasonably  may  be  viewed  as  creating  a 
self-interest  that  competes  with  the 


auditor's  obligation  to  serve  only 
investors'  interests.  We  have  adopted 
Rule  2-01(c)(l)(ii)  largely  as  proposed, 
though  we  have  made  some 
modifications,  described  below. 

(i)  Loans/Debtor-Creditor 
Relationships.  Rule  2-01(c)(l)(ii)(A) 
provides  that  an  accountant  will  not  be 
independent  when  the  accounting  firm, 
any  covered  person  in  the  accounting 
firm,  or  any  of  the  covered  person's 
immediate  family  members  has  any  loan 
(including  any  margin  loan)  to  or  from 
an  audit  client,  or  an  audit  client's 
officers,  directors,  or  record  or 
beneficial  owners  of  more  than  ten 
percent  of  the  audit  client's  equity 
securities.  As  proposed,  we  have  also 
adopted  exceptions  for  four  types  of 
loans:  ^89  (i)  automobile  loans  and 
leases  collateralized  by  the  automobile; 

(2)  loans  fully  collateralized  by  the  cash 
surrender  value  of  an  insurance  policy; 

(3)  loans  fully  collateralized  by  cash 
deposits  at  the  same  financial 
institution;  and  (4)  a  mortgage  loan 
collateralized  by  the  borrower's  primary 
residence  provided  the  loan  was  not 
obtained  while  the  covered  person  in 
the  firm  was  a  covered  person. 

As  adopted,  paragrapn  (A)  varies  from 
the  proposed  rule  in  two  respects,  one 
representing  a  substantive  change  and 
one  a  clarifying  change.  The  substantive 
change  involves  increasing  to  ten 
percent  (up  from  the  proposed  five 
percent)  the  percentage  of  an  audit 
client's  securities  that  a  lender  may  own 
without  posing  an  independence 
impairment  for  an  accountant  who 
borrows  from  that  lender.  We  have 
made  this  change  because  we  believe 
that  doing  so  will  not  make  the  rule 
significantly  less  effective,  and  may 
significantly  increase  the  ease  with 
which  one  can  obtain  the  information 
necessary  to  assure  compliance  with 
this  rule.  The  ten  percent  threshold 
corresponds  to  the  definitions  in  the 
Commission's  Regulation  S-X  of  a 
"principal  holder  of  equity 
securities, "2^°  as  well  as  a 
"promoter. "2^'  In  addition,  other 
aspects  of  the  securities  laws  attach 
significance  to  an  equity  interest  in 
excess  often  percent.-^-  These 
definitions  and  substantive  legal 
provisions  clearly  classify  ten  percent 
shareholders  as  having  a  special  and 
influential  role  with  the  issuer. 


"'Rule2-01(c)(l)(i)(E)(I)(i). 

2»«Rule  2-01(c)(l)(i)(E)(2).  The  operation  of 
paragraphs  (E)(I)(t)  and  (E)(2)  is  illustrated  in  the 
chart  attached  as  Appendix  B. 


^^'' Consistent  with  the  Proposing  Release,  we 
have  treated  credit  card  debt  as  a  separate  category. 
See  discussion  of  paragraph  (c)(l)(ii)(E)  below. 

J*" Regulation  S-X,  Rule  l-02(r),  17  CFR  210.1- 
02(r). 

2B>  Regulation  S-X,  Rule  l-02(s)(2),  17  CFR 
210.1-02(s)(2). 

2»2  See,  e.g..  Section  16  of  the  Securities  Exchange 
Act  of  1934,  15  U.S.C.  §  78p. 


Accordingly,  a  lender  owning  more  than 
ten  percent  of  an  audit  client's  securities 
woiild  be  considered  to  be  in  a  position 
to  influence  the  policies  and 
management  of  that  client. 

The  clarifying  change  involves  the 
wording  of  paragraph  (A)(4),  which 
describes  the  mortgage  loan  exception. 
The  proposed  rule  referred  to  a 
mortgage  loan  "collateralized  by  the 
accountant's  primary  residence."  In  the 
final  rule,  we  have  changed 
"accountant"  to  "borrower,"  because  we 
intend  for  the  exception  to  apply  also  to 
mortgage  loans  obtained  by  an 
immediate  family  member  of  a  covered 
person.  The  proposed  rule  also  specified 
that  this  exception  was  limited  to  loans 
"not  obtained  while  the  borrower  was  a 
covered  person  in  the  firm  or  an 
immediate  family  member  of  a  covered 
person  in  the  firm."  In  the  final  rule,  we 
have  changed  this  language  to  "not 
obtained  while  the  covered  person  in 
the  firm  was  a  covered  person."  This 
change  is  intended  only  as  a  way  of 
clarifying  that  the  test  focuses  on  the 
status  of  the  relevant  covered  person  at 
the  time  of  the  mortgage  loan. 

(ii)  Savings  and  Checking  Accounts. 
Rule  201(c)(l)(ii)(B)  concerns  savings 
and  checking  accounts.  It  provides  that 
an  accoimtant  is  not  independent  when 
the  firm,  a  covered  person,  or  an 
immediate  family  member  of  a  covered 
person  "has  any  savings,  checking,  or 
similar  account  at  a  bank,  savings  and 
loan,  or  similar  institution  that  is  an 
audit  client,  if  the  account  has  a  balance 
that  exceeds  the  amount  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  any  similar  insurer,  except  that  an 
accounting  firm  account  may  have  an 
uninsured  account  balance  provided 
that  the  likelihood  of  the  bank,  savings 
and  loan,  or  similar  institution 
experiencing  financial  difficulties  is 
remote." 

At  the  suggestion  of  commenters,  we 
have  modified  this  provision  from  the 
proposed  nde  by  adding  the  exception 
for  accounting  firm  accoimts  with 
institutions  that  have  no  more  than  a 
remote  likelihood  of  experiencing 
financial  difficulties.  ^^^  Large  firms 
often  maintain  account  balances  well  in 
excess  of  FDIC  limits,  and  the  heavy 
daily  volume  of  large  transactions 
imposes  such  demands  on  a  financial 
institution  that  there  is,  as  a  practical 
matter,  a  very  limited  universe  of  banks 
capable  of  servicing  those  accounts. 
Under  the  circumstances,  we  are 
persuaded  that  it  is  necessary  to  provide 
an  exception  that  would  allow 
accoimting  firms  (but  not  individuals 


who  are  covered  persons)  to  maintain 
balances  above  insured  limits  even  if 
the  financial  institution  is  an  audit 
client.  We  emphasize  that  this  is  a 
narrow  exception  mandated  by  practical 
necessity,  and  that,  even  so,  the 
exception  only  applies  as  long  as  there 
is  no  more  than  a  remote  likelihood  of 
the  institution  experiencing  financial 
difficulties.  If  there  is  more  than  a 
remote  likelihood  of  the  institution 
experiencing  financial  difficulties,  then 
an  uninsiu-ed  balance  will  impair 
independence  because  the  auditor 
would  be  placed  in  the  situation  of 
having  to  decide  whether  to  express  an 
opinion  about  the  institution  as  a  going 
concern  when  the  auditor's  own  assets 
may  be  at  risk. 

(iii)  Broker-Dealer  Accounts.  Rule  2- 
01(c)(l)(ii)(C)  provides  that  an 
accountant  will  not  be  independent 
when  the  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  the  covered 
person's  immediate  family  members, 
has  any  brokerage  or  similar  accoimts 
maintained  with  a  broker-dealer  that  is 
an  audit  client  if  any  such  accounts 
include  any  asset  other  than  cash  or 
securities  (within  the  meaning  of 
"security"  provided  in  the  Securities 
Investor  Protection  Act  ("SEPA")),  or 
where  the  value  of  the  assets  in  the 
accounts  exceeds  the  amoimt  that  is 
subject  to  a  Securities  Investor 
Protection  Corporation  ("SIPC") 
advance  for  those  accounts,  imder 
Section  9  of  SIPA.  Those  final 
provisions  are  as  we  proposed. 

In  addition,  we  have  added  to 
paragraph  (C)  a  provision  intended  to 
ensure  that  brokerage  accounts 
maintained  outside  of  the  U.S.  not 
covered  by  SIPA  will  nonetheless  not 
impair  independence  so  long  as  the 
value  of  the  assets  in  those  accounts  is 
insured  or  protected  pursuant  to  a 
program  similar  to  SffA.  Some 
commenters  noted  that  SIP*C  insurance 
is  not  available  in  jurisdictions  outside 
the  U.S.  and  suggested  that  we  add  this 
provision,  ^s"  We  believe  that  this 
addition  represents  a  logical  extension 
of  our  purpose  in  originally  proposing 
the  SIPA  exception.  Again,  however,  the 
insurance  must  be  similar  to  SIPA  for 
the  exception  to  apply. 

(iv)  Futures  Commission  Merchant 
Accounts.  Ride  201(c)(l)(ii)(D)  provides 
that  the  accountant  will  not  be 
independent  when  the  accounting  firm, 
any  covered  person  in  the  firm,  or  any 
covered  person's  immediate  family 
member  has  any  futures,  commodity,  or 
similar  accoimt  maintained  with  a 
futures  commission  merchant  that  is  an 
audit  client.  Few  commenters 


2»'  See  Ernst  &  Young  Letter 
PricewaterhouseCoopers  Letter. 


'»«  See  generally,  Deloitte  &  Touche  Letter. 
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commented  on  this  provision,  ^^s  and 
we  have  adopted  it  exactly  as  proposed. 

(v)  Credit  Cards.  Rule  20l(c)(l)(ii){E) 
provides  that  an  accountant  is  not 
independent  when  the  accounting  firm, 
any  covered  person  in  the  firm,  or  any 
covered  person's  immediate  family 
member  has  "[a]ny  aggregate 
outstanding  credit  card  balance  owed  to 
a  lender  that  is  an  audit  client  that  is  not 
reduced  to  $10,000  or  less  on  a  current 
basis  taking  into  consideration  the 
payment  due  date  and  any  available 
grace  period."  This  represents  a  slight 
modification  from  the  rule  as  proposed. 
Under  the  proposed  rule,  independence 
would  have  been  impaired  the  moment 
that  a  relevant  credit  card  balance 
exceeded  $10,000.  Commenters,  noting 
the  occasional  use  of  credit  cards  for 
large  consumer  purchases,  college 
tuition,  and  tax  payments,  asked  that  we 
modify  the  rule  so  that  the  $10,000  limit 
applies  only  as  of  the  due  date.^^^  We 
agree  that  the  issue  we  seek  to  address 
in  this  paragraph  (E)  is  equally  well 
addressed  with  a  more  flexible 
approach,  taking  account  of  the  realities 
of  day-to-day  life,  that  allows  a  credit 
card  balance  to  exceed  $10,000  so  long 
as  the  balance  is  brought  back  down 
below  $10,000  within  the  immediate 
credit  card  payment  cycle. 

(vi)  Insurance  Products.  Rule 
201(c)(l)(ii)(F}  provides  that  an 
auditor's  independence  is  impaired 
whenever  any  covered  person  in  the 
firm  or  any  immediate  family  member  of 
a  covered  person  holds  any  individual 
insiu'ance  policy  issued  by  an  insurer 
that  is  an  audit  client  unless:  (1)  The 
policy  was  obtained  at  a  time  when  the 
person  in  the  firm  was  not  a  covered 
person;  or  (2)  the  likelihood  of  the 
insurer  becoming  insolvent  is  remote. 
The  final  rule  reflects  two  modifications 
from  the  proposed  rule. 

First,  the  rule  that  we  proposed  would 
have  provided  that  an  accounting  firm's 
independence  was  impaired  by  having  a 
professional  liability  policy  originally 
issued  by  an  audit  client.  We  have 
reconsidered  this  issue  in  light  of 
comments  pointing  out  that  professional 
liability  insurance  for  accountants  is 
provided  by  relatively  few  insiu^rs  and, 
moreover,  complex  syndication 
relationships  among  those  insurers 
make  it  unreasonable  to  expect  that  any 
given  professional  liability  insurer  will 
ever  be  completely  absent  from  the 
coverage  scheme  that  insures  its 


2^  See  Deioitte  &  Touche  Letter  (agreeing  that 
such  accounts  "might,  in  certain  circumstances, 
create  a  perception  that  an  accounting  firm's 
independence  has  been  impaired"). 

»«»  See.  e.g..  AICPA  Letter. 


auditor.297  The  final  rule,  therefore, 
does  not  provide  that  a  professional 
liability  policy  gives  rise  to  an 
independence  impairment.  In  addition, 
by  leaving  the  word  "individual"  in  our 
final  rule,  we  intend  to  make  clear  that 
the  rule  does  not  apply  to  professional 
liability  or  any  other  type  of  insurance 
policy  held  by  an  accounting  firm. 

Second,  the  rule  that  we  proposed 
would  have  provided  that  independence 
was  impaired  by  a  covered  person  or 
immediate  family  member  having  any 
individual  policy  originally  issued  by 
an  insurer  that  is  an  audit  client. 
Commenters  pointed  out  how  this 
provision  could  work  a  hardship  where, 
for  example,  an  accountant  obtains  a  life 
insurance  policy  from  an  audit  client  of 
the  firm,  but  obtains  the  policy  when  he 
or  she  is  not  a  covered  person  with 
respect  to  the  client.  If  that  accoiuitant 
later  becomes  a  covered  person  with 
respect  to  that  insurer,  our  proposed 
rule  effectively  would  have  required 
that  accountant  to  obtain  that  insurance 
from  another  carrier.  Changing  life 
insurers,  however,  could  prove  to  be 
very  difficult  and  expensive  depending 
on  many  other  factors  that  could  have 
changed  since  the  accountant  first 
obtained  the  insurance. 

We  believe  that  the  goal  of  this 
paragraph  (F)  can  be  served  equally  well 
by  a  provision  that  largely  averts  that 
potential  hardship.  The  final  rule, 
therefore,  provides  that,  so  long  as  the 
likelihood  of  the  insurer  becoming 
insolvent  is  remote,  independence  is  not 
impaired  if  a  covered  person  or 
immediate  family  member  obtains  a 
policy  from  an  audit  client  when  the 
covered  person  is  not  a  covered  person 
with  respect  to  that  audit  client. ^^^  If, 
however,  the  likelihood  of  the  insurer 
becoming  insolvent  is  not  remote,  then 
independence  is  impaired  regardless  of 
the  lack  of  "covered  person"  status  at 
the  time  the  policy  was  obtained.  In  any 
event,  when  the  likelihood  of 
insolvency  is  remote,  and  the  policy 
was  obtained  when  the  covered  person 
was  not  a  covered  person,  it  is  oiu" 
intention  that  the  covered  person  be 
able  to  renew  the  policy  and  increase 
the  coverage  if  done  pursuant  to  the  pre- 
existing contractual  terms  of  the  policy. 

Finally,  as  discussed  in  more  detail 
below,  recusal  remains  an  option  in 
some  circumstances.  If  a  person  or  a 
member  of  that  person's  immediate 
family  wished  to  obtain  insurance  from 
an  audit  client,  the  person  may  be  able 
to  recuse  himself  or  herself  from  being 
a  covered  person  for  that  audit  cfient. 


For  instance,  depending  on  a  firm's 
organization,  persons  that  are  covered 
persons  only  because  they  are  within 
the  definition  of  the  "chain  of 
command"  may  be  able  to  re-structure 
their  supervisory  role  with  respect  to  a 
particular  audit  client  so  as  to  fall 
outside  that  definition  with  respect  to 
the  audit  client. 

(vii)  Investment  Companies.  Rule  2- 
01(c)(l)(ii)(G)  addresses  investments  in 
an  entity  that  is  part  of  an  investment 
company  complex.  The  rule  provides 
that,  when  an  audit  client  is  part  of  an 
investment  company  complex,  an 
accountant  is  not  independent  if  the 
accounting  firm,  a  covered  person,  or  an 
immediate  family  member  of  a  covered 
person  has  any  financial  interest  in  an 
entity  in  the  investment  company 
complex.  Technically,  this  provision 
represents  an  explicit  statement  of  a 
concept  that  otherwise  necessarily 
follows  from  other  aspects  of  the  rule. 
Specifically,  because  the  definition  of 
"affiliate  of  the  audit  client"  includes 
any  entity  that  is  part  of  an  investment 
company  complex  (as  defined  in  Rule 
2-01(f)(14))  that  includes  an  audit 
client,299  the  restrictions  included  in 
paragraphs  (c)(l){i)  and  {c)(l)(ii) 
necessarily  apply  to  any  such  entity.  We 
have  singled  out  these  entities  in 
paragraph  (G)  to  minimize  the 
possibility  that  a  reader  focused  on  the 
financial  relationship  provisions  might 
overlook  those  entities'  inclusion  as  "an 
affiliate  of  the  audit  client."  We 
solicited  comment  on  whether  we 
should  follow  ISB  Standard  No.  2,3«» 
and  oui  intent,  as  stated  in  the 
Proposing  Release,  was  to  codify  the 
substance  of  ISB  Standard  No.  2. 
Commenters  generally  did  not  object  to 
this  concept,  although  several  expressed 
concerns  about  the  definition  of 
"investment  company  complex"  as 
discussed  below. ^oi  We  have  reworded 
paragraph  (G)  from  the  Proposing 
Release  solely  for  the  purpose  of  clarity. 
No  substantive  change  is  intended. 

c.  Exceptions.  We  are  adopting  Rule 
2-01(c)(l)(iii)  regarding  limited 
exceptions  to  the  financial  relationship 
rules  substantially  as  proposed,  with 
slight  modifications,  and  we  are  adding 
one  additional  exception.  These 
exceptions  recognize  that  there  are 
situations  in  which  an  accountant,  by 
virtue  of  being  given  a  gift  or  receiving 
an  inheritance,  or  because  the 
accounting  firm  has  taken  on  a  new 
audit  client,  may  lack  independence 


"'  Letter  of  XL  Capital  Limited  (Sept.  25,  2000); 
AICPA  Letter;  Letter  of  Swiss  Re  (Sept.  22,  2000). 
2<»  See  AICPA  Letter  (suggesting  this  approach). 


"»  See  Rule  2-01(f)(4)(iv). 

'™ISB  Standard  No.  2,  "Certain  Independence 
Implications  of  Audits  of  Mutual  Funds  and  Related 
Entities,"  at  13  (Dec.  1999). 

'<"  See  infra  SecUon  IV.H.ll. 


solely  because  of  events  beyond  the 
accountant's  control.  In  these 
circumstances,  independence  is  not 
deemed  to  be  impaired  if  the  financial 
interest  is  promptly  disposed  of  or  the 
financial  relationship  is  promptly 
terminated.  These  exceptions  operate  to 
avert  an  independence  impairment  only 
with  respect  to  the  financial  interests 
referenced  in  the  exceptions.  These 
exceptions  do  not  have  the  effect  of 
averting  an  independence  impairment 
caused  by  any  other  factors,  such  as 
employment  relationships  or  non-audit 
services. 

(i)  Inheritance  and  Gift. 
Rule  2-01(c){l)(iii){A)  provides  that  an 
accountant's  independence  will  not  be 
impaired  by  virtue  of  an  unsolicited 
financial  interest,  such  as  a  gift  or 
inheritance,  so  long  as  the  recipient 
disposes  of  the  interest  as  soon  as 
practicable,  but  in  no  event  later  than 
thirty  days  after  the  recipient  has 
knowledge  of,  and  the  right  to  dispose 
of,  that  interest.  Our  proposed  version  of 
this  provision  required  that  the  interest 
be  disposed  of  no  later  than  thirty  days 
after  the  recipient  has  a  right  to  dispose 
of  it.  We  have  added  the  phrase  "has 
knowledge  of  to  avoid  the  unfairness 
that  could  result  in  a  case  where  the 
recipient  of  a  financial  interest  does  not 
learn  of  that  interest  immediately  upon 
acquiring  it.  In  addition,  several 
commenters  from  foreign  jurisdictions 
noted  that  there  are  situations  abroad  in 
which  an  accounting  firm  may  be 
appointed  executor  of  an  estate  without 
its  advance  knowledge.^"-  We  have 
modified  the  rule  to  address  these 
situations.  Specifically,  we  have 
expanded  it  to  cover  "unsolicited 
financial  interests"  even  if  not  acquired 
through  inheritance  or  gift. 

(ii)  New  Audit  Engagement.  We  are 
adopting  Rule  2-01(c)(l)(iii)(B) 
substantially  as  proposed.  It  is  designed 
to  allow  accounting  firms  to  bid  for  and 
accept  new  audit  engagements,  even  if 
a  person  has  a  financial  interest  that 
would  cause  the  accountant  to  be  not 
independent  under  the  financial 
relationship  rules.  This  exception  is 
available  to  an  accountant  so  long  as  the 
accountant  did  not  audit  the  client's 
financial  statements  for  the  immediately 
preceding  fiscal  year,  and  the 
accountant  was  independent  before  the 
earlier  of  (1)  signing  an  initial 
engagement  letter  or  other  agreement  to 
provide  audit,  review,  or  attest  services 
to  the  audit  client,  or  (2)  commencing 
any  audit,  review,  or  attest  procedures 


302  See  Letter  of  KCPMG  Europe  (Sept.  22,  2000): 
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Accountants  in  England  &  Wales  ("ICAEW")  (Sept. 
13,2000). 


(including  plaiming  the  audit  of  the 
client's  financial  statements). 

The  new  audit  engagement  exception 
of  Rule  2-01(c)(l)(in)(B)  is  necessary 
because  an  auditor  must  be 
independent,  not  only  diu"ing  the  period 
of  the  auditor's  engagement,  but  also 
during  the  period  covered  by  any 
financial  statements  being  audited  or 
reviewed.  Because  of  an  existing 
financial  relationship  between  an 
accounting  firm  or  one  of  its  employees 
and  a  company  (that  is  not  an  audit 
client),  an  accounting  firm  may  not  be 
able  to  bid  for  or  accept  an  audit 
engagement  from  the  company  without 
this  exception.  This  exception  allows 
firms  to  bid  for  and  accept  engagements 
in  these  circumstances,  provided  they 
are  otherwise  independent  of  the  audit 
client  and  they  become  independent  of 
the  audit  client  under  the  financial 
relationship  rules  before  the  earlier  of 
the  two  events  specified  in  paragraphs 
(B)(2)(i)  and  (ii). 

We  have  modified  the  audit 
engagement  exception  slightly  from  the 
proposed  rule.  As  proposed,  the 
exception  would  have  apphed  only  if 
the  firm  was  independent  under  the 
financial  relationship  rules  before  the 
earlier  of  begiiuiing  work  on  the  audit 
or  accepting  the  engagement  to  provide 
audit,  review,  or  attest  services. 
Commenters  have  pointed  out  that  it 
would  be  reasonable  to  allow  for  some 
grace  period  to  divest  of  financial 
interests  after  the  audit  client  and  the 
accountant  first  agree  to  an  audit 
relationship.  Otherwise,  an  accountant 
would  have  little  choice  but  to  come 
into  compliance  with  the  financial 
interest  rules  before  even  bidding  to 
become  the  auditor  for  a  particular 
client 

Accordingly,  we  have  revised 
paragraph  (B)(2)(i)  to  focus  on  the 
"signing  of  an  initial  engagement  letter 
or  other  agreement."  rather  than 
"accepting  the  engagement."  By  this 
change,  we  mean  to  afford  accoimtants 
a  divestitiu"e  window  between  the  time 
they  first  understand  that  a  new  client 
has  selected  them  to  perform  audit, 
review,  or  attest  services — or  there  has 
been  an  oral  agreement  to  that  effect — 
and  the  time  that  an  initial  engagement 
letter  or  other  written  agreement  is 
actually  signed,  or  audit  procedures 
commence.  If  an  accovmtant  is  in 
compliance  with  the  financial 
relationship  rules  before  the  earlier  of 
that  signing  or  the  commencement  of 
audit,  review,  or  attest  services,  the 
accountant's  independence  is  not 
impaired  by  the  operation  of  the 
financial  relationship  rules  of 
paragraphs  (c)(l)(i)  and  (c)(l)(ii). 


(iii)  Employee  Compensation  and 
Benefit  Plans.  We  are  adopting  an 
additional  exception  to  the  financial 
interest  rules  in  response  to  concerns 
expressed  by  several  commenters.  These 
commenters  encouraged  us  as  part  of 
this  modernization  to  allow  for  broader 
participation  by  immediate  family 
members  of  auditors  in  employee 
compensation  and  benefit  plans. ^oa  This 
additional  exception  is  consistent  with 
our  goal  of  updating  the  independence 
rules  in  ways  that  recognize  the  realities 
of  the  modem  economy  (and  dual 
income  households)  and  continue  to 
protect  the  public  interest. 

The  exception  is  necessary  because 
oiur  employment  rules  will  allow  an 
immediate  family  member  of  a  covered 
person  (most  typically  a  spouse)  to  be 
employed  by  an  audit  client  in  a 
position  other  than  an  "accounting  role 
or  financial  reporting  oversight  role" 
without  impairing  the  auditor's 
independence.  In  these  situations,  the 
immediate  family  member  would 
remain  subject  to  our  financial  interest 
rules  and  therefore  could  not  have  a 
direct  financial  interest  in  the  audit 
client.  Accordingly,  an  employee  in  this 
situation  could  be  prevented  from 
participating  in  a  stock-based 
compensation  program. 

We  are  adopting  an  additional 
exception  to  the  financial  interest  rules 
to  provide  some  relief  in  these 
situations.  The  exception  will  apply  to 
investments  in  audit  clients  by 
immediate  family  members  of  covered 
persons  who  are  covered  persons  only 
by  virtue  of  being  a  partner  in  the  same 
office  as  the  lead  audit  engagement 
partner  of.  or  a  partner  or  manager 
performing  ten  or  more  hours  of  non- 
audit  services  for,  an  audit  client.  This 
exception  will  allow  the  immediate 
family  members  of  these  covered 
persons  to  acquire  an  interest  in  an 
audit  client,  if  the  immediate  family 
member  works  for  the  audit  client  and 
acquires  the  interest  as  an  "imavoidable 
consequence"  of  participating  in  an 
employee  compensation  program  in 
which  employees  are  granted,  for 
example,  stock  options  in  the  employer 
as  part  of  their  total  compensation 
package,  without  impairing  the  audit 
firm's  independence.  The  phrase 
"unavoidable  consequence"  in  this 
paragraph  means  that,  to  the  extent  the 
employee  has  the  ability  to  participate 
in  the  program  but  has  the  option  to 
select  investments  in  entities  that  would 
not  make  him  or  her  an  investor  in  an 
audit  client,  the  employee  must  choose 


MS  See.  e.g..  IQ  Letter;  Deioitte  &  Touche  Letter; 
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and  Welfare  Plans  (Aug.  7,  2000). 
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other  investments  to  avoid  an 
impairment  of  independence. 

Immediate  family  members  of  this 
subset  of  covered  persons  must  dispose 
of  the  financial  interest  as  soon  as 
practicable  once  they  have  the  right  to 
do  so,  however,  and  they  may  not 
otherwise  invest  in  the  audit  client 
without  impairing  the  firm's 
independence.  Where  there  are  legal  or 
other  similar  restrictions  on  a  person's 
right  to  dispose  of  a  financial  interest  at 
a  particular  time,  the  person  need  not 
dispose  of  the  interest  until  the 
restrictions  have  lapsed.  For  example,  a 
person  will  not  have  to  dispose  of  an 
investment  in  an  audit  client  if  doing  so 
would  violate  an  employer's  policies  on 
insider  trading.  On  the  other  hand, 
waiting  for  more  advantageous  market 
conditions  to  dispose  of  the  interest 
would  not  fall  within  the  exception. 

This  exception  is  similarly  available 
to  immediate  family  members  of  the 
same  subset  of  covered  persons  who 
must  invest  in  one  or  more  audit  clients 
in  order  to  participate  in  their 
employer's  401  (k)  or  similar  retirement 
plan.  Accordingly,  under  the  exception, 
the  spouse  or  another  immediate  family 
member  of  this  subset  of  covered 
persons  can  participate  in  a  401(k)  plan, 
even  if  his  or  her  only  investment 
option  within  the  plan  is,  for  example, 
a  mutual  fund  that  is  in  the  same 
investment  company  complex  eis  a 
mutual  fund  that  is  an  audit  client.  If, 
however,  the  immediate  family  member 
has  an  alternative  in  the  401  (k)  plan  that 
does  not  involve  investing  in  a  fund 
complex  for  which  the  person's  relative 
is  a  covered  person,  then  the  family 
member  may  not  invest  in  the  audit 
client  without  impairing  the  auditor's 
independence.  We  highlight  that  the 
exception  in  paragraph  (c)(l)(iii)(C)  is 
available  only  to  immediate  family 
members  of  covered  persons  who  are 
covered  persons  by  virtue  of  being  in 
the  same  office  as  the  lead  audit 
engagement  partner  of  an  audit  client 
(paragraph  (f)(ll)(iv))  or  because  they 
perform  ten  or  more  hours  of  non-audit 
services  for  an  audit  client  (paragraph 
(f)(ll)(iii)). 

The  Investment  Company  Institute 
proposed  that  the  exception  apply  to  the 
immediate  family  members  of  cdl 
covered  persons  in  the  firm.^"*  We 
believe,  however,  that  the  exception  we 
are  adopting  is  sufficiently  broad.  As 
discussed  elsewhere  in  this  release, 
even  absent  this  exception,  the  rules  we 
are  adopting  significantly  shrink  the 
circle  of  firm  personnel  to  whom  the 
financial  interest  rules  apply. 


d.  Audit  Clients'  Financial 
Relationships.  Rule  2-01(c)(l)(iv) 
specifies  two  sets  of  circumstances  in 
which  an  audit  client's  financial 
interests  in  the  accounting  firm  cause  an 
accoimtant  to  be  not  independent  of  that 
audit  client.  We  have  modified  the 
proposed  rule  as  discussed  below. 

(i)  Investments  by  the  Audit  Client  in 
the  Auditor.  As  discussed  in  the 
Proposing  Release,  when  an  audit  client 
invests  in  its  auditor,  the  auditor  may  be 
placed  in  the  position  of  auditing  the 
value  of  any  of  its  securities  that  are 
reflected  as  an  asset  in  the  financial 
statements  of  the  audit  client.  In 
addition,  the  accountant  may  reasonably 
be  presumed  to  have  a  mutuality  of 
financial  interest  with  the  owners  of  the 
firm,  including  an  audit  client- 
shareholder. '"^ 

Under  Rule  2-01(c)(l)(iv)(A),  an 
accountant  is  not  independent  with 
respect  to  an  audit  client  when  the  audit 
client  has,  or  has  agreed  to  acquire,  any 
direct  investment  in  the  accounting 
firm,  such  as  stocks,  bonds,  notes, 
options,  or  other  securities,  or  the  audit 
client's  officers  or  directors  are  record  or 
beneficial  owners  of  more  than  five 
percent  of  the  equity  securities  of  the 
accounting  firm.  In  applying  this 
provision,  it  is  important  to  remember 
that  the  definition  of  accounting  firm 
includes  "associated  entities"  of  the 
accounting  firm,  including  any  that  are 
public  companies.  Paragraph  (A)  seeks 
to  prevent  a  situation  in  which  an 
accoimtant,  in  order  to  audit  asset 
valuations  of  a  client  that  holds 
securities  of  the  accounting  firm,  must 
value  the  accoxmting  firm's  own 
securities.  Paragraph  (A)  also  seeks  to 
prevent  a  situation  in  which  the  audit 
client,  or  in  some  circimistances  its 
officers  and  directors,  can  exercise  any 
degree  of  influence  over  the  accoimting 
firm,  whether  by  virtue  of  the 
accounting  firm's  fiduciary  obligation  to 
its  investors  or  by  nominating  and 
voting  for  directors. 

The  AICPA  noted  in  its  comment 
letter  that  its  current  rules  also  do  not 
permit  an  audit  client  to  hold  any 
investment  in  its  auditor.^"*  The  AICPA 
was  critical  of  the  application  of  our 
proposed  provision,  at  least  without  a 
materiality  threshold,  to  subsidiaries 
and  other  entities  related  to  the 
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accounting  firm.  Consistent  with  our 
general  approach,  we  have  decided  to 
apply  this  rule  to  not  only  the  corporate 
entity  performing  the  audit,  but  also  its 
subsidiaries  and  associated  entities.  We 
note  that  we  have  eliminated  the 
definition  of  "affiliate  of  the  accounting 
firm,"  which  many  commenters  argued 
captiired  more  entities  with  some 
relation  to  the  accoimting  firm  than 
necessary.  3°^ 

The  proposed  rule  did  not  include 
any  provision  restricting  audit  client 
officers  and  directors  from  owning  the 
accounting  firm's  securities.  In  that 
respect,  our  proposed  approach  was 
more  liberal  than  existing  law,  which 
deems  independence  impaired  if  an 
audit  client's  officers  or  directors  own 
any  equity  securities  of  the  accounting 
firm.  We  sought  comment,  however,  on 
whether  the  rule's  prohibitions  should 
also  apply  to  other  situations  in  which 
the  audit  client  has  a  financial  interest, 
such  as  when  the  audit  client's  CEO 
invests  in  the  accounting  firm.  Although 
some  commenters  opposed  the  addition 
of  this  notion,^°^  we  have  determined 
that  the  final  rule  should  liberalize 
existing  law,  simply  not  to  the  extent  we 
proposed.  Accordingly,  the  final  rule 
provides  that  independence  is  impaired 
if  an  officer  or  director  of  the  audit 
client  owns  more  than  five  percent  of 
the  equity  securities  of  the  accounting 
firm.  We  believe  that  investments  in  the 
accounting  firm  by  audit  client  officers 
and  directors  do  not  routinely  give  rise 
to  independence  concerns,  but  that 
concerns  arise  when  an  officer  or 
director  of  the  audit  client  accumulates 
a  significant  stake  in  the  accounting 
firm.  Because  record  or  beneficial 
ownership  interests  exceeding  five 
percent  will  be  reflected  in  Schedule 
13D  filings  relating  to  the  accounting 
firm,  the  firm  will  be  able  to  monitor  for 
compliance  with  this  provision,  without 
having  to  rely  solely  on  an  intrusive 
investigation  or  audit  client  monitoring 
of  its  officers'  and  directors' 
investments. 

(ii)  Underwriting. 
Rule  2-01(c)(l)(iv)(B)  provides  that  an 
accountant  is  not  independent  of  an 
audit  client  when  the  accounting  firm 
"engages  em  audit  client  to  act  as  an 
underwriter,  broker-dealer,  market 
maker,  promoter,  or  analyst  with  respect 
to  securities  issued  by  the  accounting, 
firm."  Few  transactions  are  as 
significant  to  the  financial  health  of  a 
company,  including  an  accounting  firm, 
as  the  sale  of  its  securities,  whether  in 
private  or  public  offerings.  In  an 
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offering,  an  underwriter  either  buys  and 
then  resells  a  company's  securities  or 
receives  a  commission  for  selling  the 
securities.  In  either  circumstance,  were 
an  audit  client  to  act  as  underwriter  of 
an  accounting  firm's  or  its  associated 
entity's  securities,  the  audit  client 
would  assume  the  role  of  advocate  or 
seller  of  the  accounting  firm's  securities. 
Moreover,  depending  on  the  terms  of 
the  underwriting,  the  undenvriter  could 
for  a  time  become  a  significant 
shareholder  of  the  accounting  firm. 
There  also  may  be  indemnification 
agreements  that  place  the  underwriter 
and  auditor  in  adversarial  positions. 

In  addition,  the  accoimting  firm 
would  have  a  direct  interest  in  ensuring 
the  underwriter's  viability  and 
credibility,  either  of  which  could  be 
damaged  as  the  result  of  an  audit. 
Moreover,  the  auditor  would  have  a 
clear  incentive  not  to  displease  an  audit 
client  to  which  it  had  entrusted  a 
critical  financial  transaction.  Similar 
conflicts  of  interest  may  arise  if  an  audit 
client  or  an  affiliate  of  an  audit  client  is 
engaged  to  perform  other  financial 
services  for  an  accounting  firm,  such  as 
making  a  market  in  the  accounting 
firm's  securities  or  issuing  an  analyst 
report  concerning  the  securities  of  the 
accounting  firm. 

We  have  reworded  paragraph  (B)  from 
the  proposed  wording  to  avert  an 
unintended  consequence.  The  proposed 
rule  provided  that  independence  would 
be  impaired  if  an  audit  client  "performs 
any  service  for  the  accounting  firm 
related  to  underwriting,  offering, 
making  a  market  in,  marketing, 
promoting,  or  selling  securities  issued 
by  the  accounting  firm,  or  issues  an 
analyst  report  concerning  the  securities 
of  the  accounting  firm."  Worded  that 
way,  the  provision  could  be  read  to 
impair  independence  any  time,  for 
example,  a  broker-dealer  issues  an 
analyst's  report  making  a  favorable 
recommendation  concerning  the 
securities  of  any  associated  entity  of  an 
accounting  firm,  because,  in  a  broad 
sense,  that  report  could  benefit  the 
accounting  firm  and  could  be  seen  as  a 
"service  for"  the  accounting  firm.  To 
avoid  any  possibility  of  that 
construction,  we  have  reworded 
paragraph  (B)  to  make  clear  that 
independence  is  impaired  only  if  the 
accounting  firm  actually  "engages"  the 
audit  client  for  the  purpose  of  obtaining 
those  services. 

2.  Employment  Relationships 

We  are  adopting,  substantially  as 
proposed,  Rule  2-01  (c)(2),  which  sets 
forth  the  employment  relationships  that 
impair  an  auditor's  independence.  As 
discussed  in  the  Proposing  Release, 


independence  requirements  related  to 
employment  relationships  between 
accountants  or  their  family  members 
and  audit  clients  are  based  on  the 
premise  that  when  an  accountant  is 
employed  by  an  audit  client,  or  has  a 
close  relative  or  former  colleague 
employed  in  certain  positions  at  an 
audit  client,  there  is  a  significant  risk 
that  the  accountant  woidd  not  be 
capable  of  exercising  the  objective  and 
impartial  judgment  that  is  the  hallmark 
of  independence. 

We  are  modernizing  the  employment 
relationship  rules  in  a  manner 
consistent  with  the  public  interest  and 
investor  protection.  We  are  keenly 
aware  of  the  changes  in  traditional 
family  structures,  the  increased  mobility 
of  professional  employees,  the  recent 
globalization  of  accounting  firms,  and 
similar  changes  in  society  at  large.  We 
have  determined  that,  in  this 
environment,  existing  restrictions  on 
employment  relationships  between 
accountants  or  their  family  members 
and  audit  clients  are  more  restrictive 
than  necessary  to  protect  investors. 
Accordingly,  we  are  narrowing  those 
restrictions. 

We  received  a  number  of  comments 
on  our  proposals  to  modernize  the 
employment  relationship  rules.  The  vast 
majority  of  commenters  who  spoke  to 
this  issue  supported  modernization  in 
general,  even  if  they  did  not  support  all 
aspects  of  our  proposals. ^o^  For 
example,  some  commenters  who  agreed 
with  the  objectives  of  our  proposals 
questioned  if  the  ISB  rather  than  the 
Commission  should  prescribe 
requirements  in  this  area.^i"  Some 
commenters  expressed  a  preference  for 
the  language  used  in  ISB  proposals  and 
ISB  Standard  No.  3.3"  ISB  Standard  No. 
3,  "Employment  with  Audit  Clients," 
states,  "An  audit  firm's  independence  is 
impaired  with  respect  to  an  audit  client 
that  employs  a  former  firm  professional 
who  could,  by  reason  of  his  or  her 
knowledge  of  and  relationships  with  the 
audit  firm,  adversely  influence  the 
quality  or  effectiveness  of  the  audit, 
unless  the  firm  has  taken  steps  that 
effectively  eliminate  such  risk."  The 
standard  also  describes  the  types  of 
safeguards  that  the  ISB  believes  would 
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part,  the  treatment  of  these  topics  in  the  Release"). 

^'°See.  e.g..  Deloitte  &  Touche  Letter,  Letter  of 
Steven  Ryan,  Chair,  Financial  Accounting 
Standards  Committee.  American  Accounting 
Association  (Oct.  12.  2000);  Written  Testimony  of 
John  C.  Bogle,  Public  Member.  ISB  (July  26.  2000). 

"^  See,  e.g.,  AICPA  L-etter;  Written  Testimony  of 
William  T.  Allen,  Chair,  ISB  (July  26.  2000). 


effectively  eliminate  the  risk  of  an 
impairment  of  independence. 

We  appreciate  the  concepts 
underlying  ISB  Standard  No.  3  and 
strongly  support  firms'  use  of  quality 
controls  and  "safeguards"  to  encourage 
their  partners  and  employees  to  be 
aware  of  and  adhere  to  auditor 
independence  standards.  We  are 
concerned,  however,  that  a  "safeguards" 
approach,  which  is  dependent  on  a 
firm's  self-analysis  and  self-reviews, 
will  not  provide  a  definitive  standard. 
In  our  view,  independence  is  better 
assured  by  consistent  and  uniform  rules, 
rather  than  by  rules  that  rely  on  the 
auditor's  assessment  of  the  extent  of  its 
own  self-interest.  Furthermore,  it  has 
been  our  experience  that  the  existence 
of  safeguards  or  quality  controls  alone 
does  not  ensure  compliance  with  even 
the  most  basic  independence 
regulations. 31 2  Accordingly,  we  have 
chosen  a  more  objective  standard  for 
employment  relationships,  which  is 
described  in  paragraph  (c)(2). 3^3 

Like  the  financial  interest  rules  we  are 
adopting,  the  employment  relationship 
rules  greatly  reduce  the  pool  of  people 
within  audit  firms  whose  famihes  are 
affected  by  the  independence 
requirements.  Paragraph  (c)(2)  sets  forth 
the  general  rule  that  an  auditor  is  not 
independent  of  an  audit  client  if  the 
accountant  or  a  family  member  has  an 
employment  relationship  with  an  audit 
client.  The  provision  includes  a  non- 
exclusive list  of  employment 
relationships  that  are  inconsistent  with 
the  general  standard  of  paragraphs  (b) 
and  (c)(2).  Employment  relationships 
not  specifically  described  in  paragraphs 
(c)(2)(i)  throu^  (c)(2)(iv)  are  subject  to 
the  general  test  of  paragraphs  (b)  and 
(c)(2). 

The  following  are  examples  of 
employment  relationships  that  impair 
an  auditor's  independence  under  the 
final  rule.3i"» 

•  A  current  partner  of  an  accounting 
firm  serves  as  a  member  of  the  board  of 
directors  of  the  audit  client; 


^'2  See,  e.g..  Letter  from  Lynn  E.  Turner,  Chief 
Accoimtant,  SEC.  to  Charles  A.  Bowsher.  Chairman, 
Public  Oversight  Board  (Dec.  9,  1999):  Letters  from 
Lynn  E.  Turner,  Chief  Accountant.  SEC.  to  Michael 
A.  Conway,  Chair,  SECPS  (Nov.  30.  1998;  Dec.  9, 
1999).  These  letters  are  available  on  our  website. 

"3  Nevertheless,  we  encourage,  and  we  expect, 
firms  to  follow  the  steps  described  in  ISB  Standard 
No.  3.  including  the  steps  to  be  taken  in  the  period 
after  the  firm's  professional  reports  an  intention  to 
join  an  audit  client  and  the  steps  to  be  taken  after 
the  professional  actually  joins  the  audit  client.  We 
also  anticipate  that  peer  reviews  conducted  by  the 
POB  will  cover  firms'  compliance  with  these  steps. 

^'*  These  examples  are  illustrative  only  and 
should  not  be  relied  upon  as  a  complete  list  of 
employment  relationships  that  impair  an 
accountant's  independence  under  paragraphs  (b) 
and  (c)(2). 
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•  A  sibling  of  a  covered  person  is 
employed  by  an  audit  client  as  the 
director  of  internal  audit; 

•  A  former  professional  employee  of 
an  accounting  firm  who  resigned  from 
the  accounting  firm  two  years  ago  is 
employed  by  an  audit  client  in  an 
accoimUng  role  and  the  former 
employee  receives  a  pension  bom  the 
firm  tied  to  the  firm's  revenues  or 
profits; 

•  A  former  partner  of  an  accounting 
firm  accepts  the  position  of  chief 
accounting  ofBcer  at  an  audit  client,  and 
the  former  partner  continues  to 
maintain  a  capital  balance  with  the 
accounting  firm;  or, 

•  A  former  director  of  an  audit  client 
becomes  a  partner  of  the  accounting 
firm,  and  that  individual  participates  in 
the  audit  of  the  financial  statements  of 
the  audit  client  for  a  period  dimng 
which  he  or  she  was  a  director  of  the 
audit  client. 

We  discuss  each  of  the  rules  giving 
rise  to  these  examples  ip  turn. 

a.  Employment  at  Audit  Client  of 
Accountant.  Rule  2-01(c)(2)(i) 
continues  the  principle  set  forth  in 
current  Rule  2-01  (b)  that  to  be 
independent,  nwther  the  accountant  nor 
any  member  of  his  or  her  firm  can  be  a 
director,  officer,  or  employee  of  an  audit 
client.  Paragraph  (2)(i)  provides  that  an 
accountant  is  not  independent  if  any 
ciurent  partner,  principal,  shareholder, 
or  professional  employee  of  the 
accoiuiting  firm  is  employed  by  the 
audit  client,  or  serves  as  a  memt)er  of 
the  board  of  directors  or  similar 
management  or  governing  body  of  the 
audit  client.  In  the  most  basic  sense,  the 
accovmtant  cannot  be  employed  by  his 
or  her  audit  client  and  be  independent. 

b.  Employment  at  Audit  Client  of 
Certain  Relatives  of  Accountant.  Rule  2- 
01(c)(2)(ii)  provides  that  certain 
employment  relationships  between 
covered  persons'  close  family  members 
and  an  audit  client  will  impair  the 
auditor's  independence.  As  discussed 
below,  close  family  members  include 
the  covered  person's  spouse,  spousal 
equivalent,  dependents,  parents, 
nondependent  children,  and  siblings. 
The  application  of  the  rule  to  close 
family  members  stands  in  contrast  to  the 
financial  interest  rules,  where  only  the 
interests  of  the  covered  person's 
immediate  family  members  (i.e.,  spouse, 
spousal  equivalent,  and  dependents)  are 
attributed  to  the  covered  person.  As  we 
explained  in  the  Proposing  Release,  we 
believe  this  distinction  is  appropriate 
because,  while  some  close  family 
members'  investments  may  not  be 
known  to  a  covered  person,  the  place 
and  nature  of  such  family  members' 
employment  should  be  obvious. 


Like  the  proposed  rule,  final  Rule  2- 
01(c)(2)(ii)  limits  the  employment 
relationships  that  impair  auditor 
independence  when  held  by  a  close 
family  member  of  a  covered  person  to 
those  involving  an  "accoimting  role  or 
financial  reporting  oversight  role."  As  a 
result,  an  audit  client's  employment  of 
even  an  immediate  family  member  will 
not  necessarily  impair  an  auditor's 
independence,  unless  that  family 
member  is  in  an  "accounting  role  or 
financial  reporting  oversight  role." 

Not  all  commenters  agreed  with  the 
scope  of  the  nde,  some  arguing  that  our 
proposal  was  too  generous  and  others 
arguing  that  the  proposal  was  too 
restrictive.^'^  In  this  regard,  we  note 
that  the  ISB  has  taken  a  more  restrictive 
approach  in  suggesting  that 
independence  is  impaired  if  an 
immediate  family  member  of  a  person 
on  the  audit  engagement  team  is 
employed  by  the  audit  client  in  any 
position.3's  We  continue  to  believe, 
however,  that  we  need  only  apply  our 
restriction  to  family  members  in  an 
"accounting  role  or  financial  reporting 
oversight  role"  at  an  audit  client.  Some 
commenters,  on  the  other  hand,  argued 
for  a  rule  that  did  not  impose 
restrictions  on  close  fcunily  members  of 
all  covered  persons.  While  we 
acknowledge  that  individuals  who  are 
covered  persons  because  they  provide 
ten  or  more  hours  of  non-audit  services 
to  the  audit  client  or  work  in  the  same 
office  as  the  lead  audit  engagement 
partner  are  less  likely  to  be  able  to 
influence  an  audit  than  covered  persons 
who  are  on  the  audit  engagement  team 
or  in  the  "chain  of  command,"  we  do 
not  agree  that  the  likelihood  is  so 
remote  as  to  warrant  carving  their  close 
family  members  out  of  the  rule. 

We  define  'accounting  role  or 
financial  reporting  oversight  role"  in 
Rule  2-01(f){3).  The  definition  includes 
two  categories  of  persons.  One  category 
includes  those  with  more  than  minimal 
influence  over  the  contents  of  the 
accounting  records  or  anyone  who 
prepares  them.  This  typically  would 
include  certain  persons  worldng  in  the 


"s  Compare  Letter  of  Paula  Morris,  MPA,  CPA. 
Assistant  Professor,  Kennesaw  State  University 
(Sept.  25,  2000)  (expressing  her  concerns  about 
loosening  the  rules  regarding  spouses'  and 
dependents'  employment  relationships)  with 
Deloitte  &  Touche  Letter  (suggesting  that  an  audit 
client's  employment  of  a  close  family  member  of  a 
covered  person  who  is  not  on  the  audit  engagement 
team  or  in  the  chain  of  command,  should  not  be 
deemed  to  impair  the  auditor's  independence,  even 
if  the  person  holds  an  accounting  or  financial 
reporting  oversight  role  because  there  is  only  a 
"remote  likelihood"  that  such  a  person  could 
influence  the  audit). 

ill  ISB.  "Invitation  to  Comment  99-1:  Family 
Relationships  Between  the  Auditor  and  the  Audit 
Client"  Ouly  1999). 


accoimting  department  or  who  perform 
accounting  functions.  We  have  not 
chosen  to  reach  as  many  persons  in  the 
audit  client's  accounting  department  as 
are  covered  by  the  "audit  sensitive" 
category  in  the  AICPA's  employment 
rules.317  The  definition  also  may 
include  certain  individuals,  such  as  an 
accounts  receivable  supervisor  or 
manager,  who  are  relied  upon  by 
management  to  calculate  amounts  that 
are  placed  directly  into  the  company's 
financial  statements. 

The  second  category  includes  those 
who  influence  the  preparers  or  the 
contents  of  the  financial  statements  of 
the  audit  client.  The  definition  lists 
positions  in  which  we  believe  a  person 
generally  wields  the  type  of  influence 
over  the  financial  statements  that  causes 
independence  concerns,  such  as  a 
member  of  the  audit  client's  board  of 
directors  (or  similar  management  or 
governing  body),  chief  executive  officer, 
president,  chief  financial  officer,  chief 
operating  officer,  general  counsel,  chief 
accounting  officer,  controller,  director  of 
internal  audit,  director  of  financial 
reporting,  treasurer,  vice  president  of 
marketing,  or  any  equivalent  position. 

Several  commenters  expressed 
support  for  the  concept  of  "accounting 
role  or  financial  reporting  oversight 
role,"  but  recommended  that  we  modify 
the  definition  in  various  ways,  for 
example,  by  eliminating  vice  president 
of  marketing  from  the  scope  of  the  rule 
or  making  the  list  an  exhaustive  list  of 
covered  positions.^is  vVe  believe  that 
the  vice  president  of  marketing  makes 
important  determinations  that  affect  the 
company's  financial  results.^i^  These 
include,  for  example,  supervising  sales 
that  result  in  the  revenues  reported  in 
financial  statements,  shaping  sales 
policies  and  procedures,  and 
participating  at  a  high  level  in  the 
formulation  of  the  company's  budget. 
For  these  reasons,  we  consider  a  vice 
president  of  marketing  to  be  involved  in 
a  financial  reporting  oversight  role.  We 
have  declined  to  make  the  list  of 
positions  exhaustive  because  titles  alone 
do  not  always  accurately  describe  a 
person's  duties  and  functions. 

Other  modifications  to  the  definition 
make  explicit  our  concerns  about 
positions  in  which  the  employee  would 


^''  AICPA  Code  of  Professional  Conduct,  ET 
§101.11. 

'■■  AICPA  Letter  ("For  the  most  part,  the  specific 
positions  listed  in  the  definition  .  .  .  are 
appropriate  and  provide  helpful  advice  to 
practitioners.  .  .  .  however  .  .  .  we  do  not  believe 
the  vice  president  of  marketing  should  be  included 
in  this  list.");  Ernst  &  Young  Letter. 

"'See,  e.g..  In  the  Matter  of  Jimmy  L  Duckworth, 
CPA,  AAER  No.  1205  (Nov.  10,  1999);  In  the  Matter 
of  Pinnacle  Micro,  Inc..  Scott  A.  Blum,  and  Lilia 
Craig,  AAER  No.  975  (Oct.  3,  1997). 


exercise  more  than  minimal  influence 
over  the  contents  of  the  accoimting 
records  or  anyone  who  prepares  them, 
or  would  exercise  influence  over  the 
contents  of  the  financial  statements  or 
anyone  who  prepares  them.  As  noted 
above,  the  final  rule  also  incorporates 
the  proposed  list  of  examples  of 
positions  in  which  we  consider  a  person 
to  exercise  influence  over  the  contents 
of  the  financial  statements  or  people 
who  prepare  the  financial  statements. 
We  have  singled  out  these  two 
categories  of  positions  because  persons 
in  these  positions  can  influence  the 
financial  reporting  of  the  company. 

As  noted  in  the  Proposing  Release,  the 
so-called  "five  hundred  mile  rule"  has 
been  eliminated  under  Rule  2- 
01(c)(2)(ii).  Whether  a  covered  person 
lives  near  a  close  family  member  who  is 
employed  by  the  audit  client  no  longer 
seems  relevant  in  today's  world  of 
instantaneous  international 
communications  and  global  securities 
markets.  Accordingly,  we  have 
dispensed  with  this  test  of  auditor 
independence. 

c.  Employment  at  Audit  Client  of 
Former  Employee  of  Accounting  Firm. 
We  are  adopting  Rule  2-01(c)(2)(iii) 
substantially  as  proposed,  with  the 
minor  modifications  discussed  below. 
Rule  2-01(c)(2){iii)  describes  the 
circumstances  under  which  an  auditor's 
independence  will  be  impaired  by  an 
audit  client's  employment  of  a  former 
partner,  principal,  shareholder,  or 
professional  employee  of  the  accounting 
firm  in  an  accounting  role  or  financial 
reporting  oversight  role.  As  we  noted  in 
the  Proposing  Release,  when  these 
persons  retire  or  resign  from  accounting 
firms,  it  is  not  unusual  for  them  to  join 
the  management  of  former  audit  clients 
or  to  become  members  of  their  boards  of 
directors.  Registrants  and  their 
shareholders  may  benefit  from  the 
former  partner's  accounting  and 
financial  reporting  expertise.  Investors 
and  the  public  in  general  also  may 
benefit  when  individuals  on  the  board 
or  in  management  can  work  effectively 
with  the  auditors,  members  of  the  audit 
committee,  and  management  to  provide 
informative  financial  statements  and 
reports. 

When  these  persons,  however,  assume 
positions  with  the  firm's  audit  client 
and  also  remain  linked  in  some  fashion 
to  the  accounting  firm,  they  may  well  be 
in  a  position  to  influence  the  content  of 
the  audit  client's  accounting  records 
and  financial  statements  on  the  one 
hand,  and  the  conduct  of  the  audit,  on 
the  other.  This  is  particularly  true  when 
the  individual,  while  at  the  accounting 
firm,  was  in  some  way  associated  with 
the  audit  of  the  client.  A  close 


association  between  a  member  of  the 
board  of  directors  or  of  senior 
management  with  his  or  her  former  firm 
creates  an  impression  of  a  mutuality  of » 
interest  and  may  well  affect  the 
auditor's  judgment.^zo 

In  addition,  even  under  the  usual 
circumstances,  there  is  some  possibility 
that  accounting  firm  partners  may 
compromise  their  independence  in 
order  to  secure  management  positions 
with  the  audit  clients.^^'  That  risk  is 
heightened  where  there  is  a  "revolving 
door"  between  the  auditor  and  the 
client.322  Finally,  there  is  the  risk  that 
the  former  partner's  familiarity  with  the 
firm's  audit  process  and  the  audit 
partners  and  employees  of  the  firm  will 
enable  him  or  her  to  affect  the  audit  as 
it  progresses.3Z3  Accordingly,  under  the 


"0  See  AlCPA,  Auditing  Standards  Division, 
"Audit  Risk  Alert— 1994,  General  Update  on 
Economic,  Accounting,  and  Auditing  Matters."  at 
35  (1994). 

A  few  litigation  cases  suggest  auditors  need  to  be 
more  cautious  in  dealing  with  former  coworkers 
employed  by  a  client.  None  of  these  cases  involved 
collusion  or  an  intentional  lack  of  objectivity. 
Nevertheless,  if  a  close  relationship  previously 
existed  between  the  auditor  and  a  former  colleague 
now  employed  by  a  client,  the  auditor  must  guard 
against  being  too  trusting  in  his  or  her  acceptance 
of  representations  about  the  entity's  financial 
statements.  Otherwise  the  auditor  may  rely  too 
heavily  on  the  word  of  a  former  associate, 
overlooking  that  a  common  interest  no  longer 
exists. 

"^  See  Paul  M.  Clikeman,  "Close  revolving  door 
between  auditors,  clients. "  Accounting  Today,  at  20 
(July  &-28,  1996);  Cf  In  the  Matter  of  Richard  A. 
Knight,  AAER  No.  764  (Feb.  27,  1996)  (individual 
allegedly  learned  of  accoimting  misstatements 
while  he  was  engagement  partner  for  firm 
conducting  audit  and  resigned  to  become 
registrant's  executive  vice  president  and  chief 
financial  officer). 

'"  See.  e.g.,  A  USA  Life  Ins.  Co.  v.  Emst  fr  Young. 
206  F.3d  202  (2d  Cir.  2000);  AICPA  Board  of 
Directors,  Meeting  the  Financial  Reporting  Needs  of 
the  Future:  A  Public  Commitment  From  the  Public 
Accounting  Profession,  at  4  (June  1993)  ("AICPA 
Board  Report"];  see  also  Staff  Report,  supra  note  74, 
at  51-52;  In  addressing  an  example  of  this  problem, 
the  court  in  Lincoln  SS-L  v.  Wall.  743  F.  Supp.  901. 
917  n.23  (D.D.C.  1990)  wrote; 

Atchison,  who  was  in  charge  of  the  Arthur  Young 
audit  of  Lincoln,  left  Arthur  Young  to  assume  a 
high  paying  position  with  Lincoln.  This  certainly 
raises  questions  about  Arthur  Young's 
independence.  Here  a  person  in  charge  of  the 
Lincoln  audit  resigned  from  the  accounting  firm 
and  immediately  became  an  employee  of  Lincoln. 
This  practice  of  "changing  sides"  should  certainly 
be  examined  by  the  accounting  profession's 
standard  setting  authorities  as  to  the  impact  such 
a  practice  has  on  an  accountant's  independence.  It 
would  seem  that  some  "cooling  off  period" 
perhaps,  one  to  two  years,  would  not  be 
unreasonable  before  a  senior  official  on  an  audit  can 
be  employed  by  the  client. 

^"  In  response  to  these  and  other  concerns,  the 
AICPA  Board  of  Directors  suggested  in  1993  that  we 
prohibit  a  public  company  from  hiring  the  partner 
responsible  for  the  audits  of  that  company's 
financial  statements  for  a  minimum  of  one  year 
after  the  partner  ceases  to  serve  that  company.  See 
AICPA  Board  Report,  supra  note  322,  at  4.  Our  staff 
has  indicated,  however,  that,  if  implemented,  this 
suggestion  would  take  the  form  of  the  firm's 


final  rule,  as  under  current 
requirements,  an  auditor's 
independence  with  respect  to  an  audit 
client  is  deemed  to  be  impaired  when 
former  partners,  shareholders, 
principals,  or  professional  employees  of 
the  firm  are  employed  in  an  accounting 
or  financial  reporting  oversight  role  at 
an  audit  client,  unless  certain 
conditions  are  met. 

Consistent  with  our  proposal,  the 
final  rule  provides  that  independence 
will  not  be  impaired  if  certain  steps  are 
taken  to  ensure  the  individual's 
separation  &t)m  the  accounting  firm. 
Under  the  final  rule,  the  former  partner, 
principal,  shareholder,  or  professional 
employee  must  not:  (i)  Influence  the 
firm's  operations  or  financial  policies, 
(ii)  have  a  capital  balance  in  the  firm,  o^ 
(iii)  have  a  financial  arrangement,  other 
than  one  providing  for  regular  payment 
of  a  fixed  dollar  amount,  as  described  in 
paragraphs  2-01(c)(2)(iii)(C){l)  and  (2). 
Any  payment  of  a  fixed  dollar  amount 
must  be  made  pursuant  to  a  fully 
funded  retirement  plan,  rabbi  trust  or 
similar  vehicle.  Or,  in  the  case  of  a 
former  professional  employee  who  was 
not  a  partner,  principal,  or  shareholder 
of  the  firm  and  has  been  disassociated 
from  the  accounting  firm  for  more  than 
five  years,  the  fixed  payments  made  to 
the  former  employee  must  be  immaterial 
to  him  or  her. 

As  proposed,  the  rule  contemplated 
only  fixed  payments  made  pursuant  to 
a  fully  funded  retirement  plan  or  rabbi 
trust.324  Several  commenters  expressed 
concern  about  the  rule's  application  in 
foreign  jurisdictions  in  which  rabbi 
trusts  are  not  recognized.  ^^^  In  response 
to  these  comments,  we  have  modified 
the  rule  to  indicate  that  using  a  similar 
payment  vehicle  will  satisfy  the  rule.  If 


independence  being  impaired  for  a  period  of  time 
from  the  date  the  individual  left  the  audit 
engagement,  rather  than  as  a  prohibition  on  hiring 
the  former  partner.  Staff  Report,  supra  note  74,  at 
52  n.l46.  See  also  Committee  of  Sponsoring 
Organizations  of  the  Treadway  Commission 
("COSO  "),  "Fraudulent  Financial  Reporting:  1987- 
1997:  An  Analysis  of  U.S.  Public  Companies,"  at  21 
(1999)  (finding,  with  respect  to  companies  where 
there  was  firaudulent  financial  reporting,  that  among 
44  companies  for  which  there  was  information 
available  on  their  CFO's  background.  11%  of  the 
companies'  CfDs  had  previous  experience  with  the 
companies'  audit  firms  just  before  joining  the 
company). 

3**  As  noted  in  the  Proposing  Release,  to  avoid 
adverse  tax  consequences  to  the  individual, 
accounting  firms  often  settle  their  retirement 
obligations  to  former  partners  by  fully  funding  a 
"rabbi  trust"  from  which  payments  will  be  made  to 
the  individual.  Under  Rule  2-01(f)(16),  a  "rabbi 
trust"  is  an  irrevocable  trust  whose  assets  are  not 
accessible  to  the  firm  until  all  benefit  obligations 
have  been  met  but  are  subject  to  claims  of  the  firm's 
creditors  in  bankruptcy  or  insolvency.  We  are 
adopting  the  definition  of  "rabbi  trust"'  as  proposed. 

"'  See,  e.g..  Written  Testimony  of  ICAEW  (Sept. 
13,  2000). 
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a  rabbi  trust  is  available  in  the 
jurisdiction,  however,  the  accounting 
firm  and  the  former  professional  must 
use  a  rabbi  trust,  rather  than  some  other 
vehicle. 

As  noted,  to  satisfy  the  conditions  of 
paragraph  (C)(1),  the  retirement  plan  or 
rabbi  trust  must  be  fully  funded. ^^e  yVe 
believe  that  full  funding  is  critical  to 
breaking  the  link  between  the  firm  and 
the  individual.  Any  situation  that 
requires  the  individual  to  be  dependent 
on  the  firm  to  fund  his  or  her  retirement 
payments  weds  the  financial  interests  of 
the  former  employee  and  the  firm,  and 
creates  the  potential  for  the  firm  to  exert 
influence  over  the  individual,  or  vice 
versa. 

The  proposed  rule  did  not  contain  a 
"cooling  off'  period.  We  solicited 
comment  on  whether  we  should  require 
a  memdatory  cooling  off  period  for 
former  partners  and  professional  staff  of 
an  audit  firm  who  join  an  audit 
client.  *2  7  Several  commenters  supported 
the  notion  of  a  cooling  off  period,^^^  but 
others  disagreed,  '^n  We  have 
determined  that  a  cooling  off  period 
unnecessarily  restricts  the  employment 
opportimities  of  former  professionals, 
and  we  have  decided  not  to  adopt  a 
cooling  off  provision.'-^" 

We  also  solicited  comment  on 
whether  application  of  the  rule  should 
depend  on  whether  the  professional 
leaving  the  accounting  firm  was  a 
partner  at  the  firm  or  non-managerial 
audit  staff.  We  considered  whether  to 
provide  a  sunset  provision  so  that 
accounting  firms  need  not  track  all 


326  We  would  not  consider  an  individual's  401(k) 
account  to  constitute  a  financial  arrangeraent  with 
the  accounting  firm  to  be  fully  funded  for  these 
purposes  because,  although  the  investment  remains 
subject  to  market  risk,  the  account  balance  is  not 
dependent  on  the  accounting  firm's  Tinancial 
performance  even  if  the  firm  continues  to 
administer  the  account  for  the  former  firm 
personnel. 

'^'  With  regard  to  cooling  off  periods,  see  AlCPA 
Board  Report,  supra  note  322.  at  4  (June  1993) 
(suggesting  that  the  Commission  prohibit  a  public 
company  from  hiring  the  partner  responsible  for  the 
audits  of  that  company's  financial  statements  for  a 
minimum  of  one  year  after  the  partner  ceases  to 
serve  that  company)  and  Lincoln  SG-L  v.  Wall.  743 
F.  Supp.  at  917  n.23  ("It  would  seem  that  some 
'cooling  off  period.'  perhaps  one  to  two  years, 
would  not  be  unreasonable  before  a  senior  official 
on  an  audit  can  be  employed  by  the  cUent."). 

"'See.  e.g..  Letter  of  Pamela  Roush,  Ph.D.,  CMA 
(undated). 

'2'  See.  e.g..  Written  Testimony  of  Mauricio 
Kohn,  CFA,  CMA.  CFM,  AIMR  (Sept.  20,  2000) 
("We  do  not  believe  it  is  necessary  to  impose  a 
mandatory  'cooling-off  period,'  prohibit  clieilts 
from  hiring  audit  firm  professionals,  or  stipulate 
that  an  audit  firm's  independence  is  impaired  when 
its  professionals  accept  key  positions  with  current 
clients."). 

"•■  Nonetheless,  we  encourage  firms  to  maintain 
adequate  controls  to  ensure  that  former  employees 
are  not  unduly  influencing  the  audit  engagement 
team. 


former  professional  employees 
indefinitely  to  determine,  for  purposes 
of  this  provision,  whether  they  become 
employed  in  an  accounting  role  or 
financial  reporting  oversight  role  at  an 
audit  client.  While  we  believe  that  it  is 
usual  for  accounting  firms  to  know 
whether  their  former  partners, 
principals,  or  shareholders  are 
employed  in  these  roles  at  an  audit 
client,  we  understand  the  practical 
difficulties  firms  might  have  tracking  all 
former  professionals  who  left  the  firm 
while  at  a  managerial  or  staff  level. 
Accordingly,  we  are  adopting  a  rule 
under  which  the  accountant's 
independence  will  not  be  impaired 
when  a  former  professional,  who  was 
not  a  partner,  joins  an  audit  client  in  an 
accounting  role  or  financial  reporting 
oversight  role  position  after  five  years, 
provided  the  retirement  benefits  of  the 
former  employee  are  immaterial  to  him 
or  her. 

The  materiality  provision  is  necessary 
because,  to  satisfy  the  conditions  in 
paragraph  (C)(2),  the  retirement  plan 
does  not  have  to  be  fully  funded.  In  the 
absence  of  such  funding,  we  believe  that 
the  receipt  by  the  former  employee  of 
more  than  an  immaterial  amount  would 
create  the  unification  of  financial 
interests  discussed  above. 

d.  Employment  at  Accounting  Firm  of 
Former  Employee  of  Audit  Client.  We 
are  adopting  Rule  2-01(c)(2)(iv) 
substantially  as  proposed.  The  rule 
specifies  that  individuals  who  were 
formerly  officers,  directors,  or 
employees  of  an  audit  client  and  who 
later  become  partners,  principals,  or 
shareholders  of  the  accounting  firm  will 
impair  the  independence  of  the  firm 
with  respect  to  that  audit  client,  unless 
they  do  not  participate  in,  and  are  not 
in  a  position  to  influence,  the  audit  of 
the  financial  statements  of  the  audit 
client  covering  a  period  during  which 
the  individuals  were  employed  by  or 
associated  with  the  audit  client.  When 
a  former  employee  of  an  audit  client 
joins  the  accounting  firm,  the 
independence  rules  ensure  that  the 
employee  is  not  in  a  position  to 
influence  the  audit  of  his  or  her  former 
employer.331  Because  participating  in 
the  audit  of  the  former  employer  could 
easily  require  former  employees  to  audit 
their  own  work,  the  rule  provides  that 
independence  is  impaired  unless  the 
former  employees  do  not  participate  in 
and  are  not  in  a  position  to  influence 


'^'  Of  course,  once  an  employee  of  an  accounting 
firm,  the  person  would  also  be  subject  to  all  other 
independence  requirements  applicable  to  other  firm 
members.  For  example,  if  the  former  audit  client 
employee  becomes  a  covered  person,  he  or  she 
could  have  no  financial  interest  in  the  audit  client. 
See  Rule  2-01  (c)(1). 


the  audit  of  the  financial  statements  of 
the  audit  client  for  any  period  during 
which  they  were  employed  by  or 
associated  with  that  audit  client. 

The  final  rule  applies  to  all  former 
employees  of  the  audit  client,  not  only 
those  who  were  in  accounting  or 
financial  reporting  oversight  roles.  It 
also  applies  to  former  audit  client 
employees  whether  they  become 
partners,  principals,  or  shareholders  of 
the  accounting  firm  or  professional 
employees  of  the  firm.332 

3.  Business  Relationships 

We  proposed  Rule  2-01  (c)(3)  to 
describe  the  business  relationships  that 
impair  an  auditor's  independence  from 
an  audit  client.  We  are  adopting  the  rule 
substantially  as  proposed  with  two 
minor  modifications.  The  rule  continues 
the  Codification's  ciurent  standard  that 
an  auditor's  independence  with  respect 
to  an  audit  client  is  impaired  when  the 
accounting  firm,  or  a  covered  person  in 
the  firm,  has  a  direct  or  material  indirect 
business  relationship  with  an  audit 
client,  or  any  person  associated  with  the 
audit  client  in  a  decision-making 
capacity,  such  as  an  audit  client's 
officers,  directors,  or  substantial 
stockholders. 

Commenters  were  generally 
supportive  of  the  approach  we  took  in 
the  proposal,  with  the  exception  of  one 
provision.  333  We  proposed  that 
independence  was  also  impaired  if  the 
accounting  firm  or  any  covered  person 
had  a  direct  or  material  indirect 
business  relationship  with  "record  or 
beneficial  owners  of  more  than  five 
percent  of  the  [audit  client's]  equity 
securities."  This  formulation  was 
intended  to  provide  a  more  precise 
definition  of  the  subset  of  associated 
persons  who  constitute  "substantial 
stockholders"  in  the  existing  restrictions 
on  business  relationships  in  the 
Codification. 33'»  Commenters,  however, 
expressed  concerns  with  this 
threshold.33s  Similarly,  one  large 
accounting  firm  expressed  concern  with 


^'^The  AICPA  recommended  that  the  rule  apply 
to  all  professional  employees  of  the  accounting 
firm,  not  just  to  partners,  shareholders,  and 
principals.  See  AICPA  Letter.  We  agree  and, 
therefore,  have  modified  the  final  rule  to  encompass 
this  situation. 

"^  See,  e.g..  Deloitte  &  Touche  Letter,  Written 
Testimony  of  Dennis  Paul  Spackman,  Chairman, 
National  Association  of  State  Boards  of 
Accountancy  (Sept.  13.  2000)  ("I  am  in  full 
agreement  with  the  provisions  of  the  Commission's 
proposal  IregardingI  Business  Relationships."). 

J^"  See  Codification  §  602.02.g. 

335  5ee  Deloitte  &  Touche  Letter  ("Although  we 
agree  with  the  direction  of  (Rule  2-01(c)(3)l.  it 
provides  no  basis  for  prohibiting  business 
relationships  with  beneficial  owners  of  more  than 
five  percent  of  the  equity  securities  of  the  audit 
client  or  any  of  its  alTiliates."). 


the  proposed  language,  asserting  that 
our  proposal  wtjuld  "greatly  expand!) 
the  universe  of  venture  capital  firms 
with  which  we  could  not  have  any 
business  relationships. "338 

In  response  to  these  comments,  we  are 
adopting  instead  the  language  used  in 
the  Codification,  which  refers  to  an 
associated  person  "in  a  decision-making 
capacity,  such  as  an  audit  client's 
officers,  directors  or  substantial 
stockholders.  "  Because  our  rule,  as 
adopted,  conforms  more  closely  to  the 
Codification,  we  anticipate  that  it  will 
provide  greater  clarity  to  the  profession 
in  interpreting  Rule  2-01  {c)(3)  and 
address  the  concerns  about  the  proposal 
that  were  articulated  by  several 
commenters. 

We  are  also  clarifying  the  rule  by 
adding  the  words  "to  the  audit  client" 
after  "provides  professional  services"  in 
the  last  sentence  of  the  rule.  As 
discussed  in  the  Proposing  Release,  the 
exception  for  providing  professional 
services  is  meant  only  to  make  clear  that 
Rule  2-01  (c)(3)  does  not  address  the 
provision  of  professional  services  by  the 
auditor  to  the  audit  client.  The  addition 
of  these  four  words  is  intended  to  make 
clear  that  joint  business  ventures  or 
prime/subcontractor  arrangements  in 
which  audit  clients  and  auditors  jointly 
provide  "professional  services"  would 
continue  to  impair  the  auditor's 
independence.  337 

We  also  proposed  defining  the  phrase 
'consumer  in  the  ordinary  course  of 
business"  as  part  of  the  definitions 
explicitiy  set  forth  in  Rule  2-01(f). 
Commenters,  however,  expressed 
concern  that,  as  defined,  this  phrase 
could  have  unintended 
consequences. 338  Accordingly,  we  omit 
the  definition  of  "consumer  in  the 
ordinary  course  of  business"  in  the  rules 
we  are  adopting  and  will  continue  to 
apply  the  term  consistent  with  its  use  in 
the  Codification. 

As  we  noted  in  the  Proposing  Release, 
we  are  retaining  a  number  of  the 
examples  currently  found  in  the 
Codification  to  provide  guidance  on 
permissible  and  impermissible  business 
relationships. 339  We  expect  that  the 
interpretations  and  examples  that  have 


33»  Ernst  &  Young  Letter;  see  also  AICPA  Letter 
("Such  sweeping  new  restrictions  would 
dramatically  constrict  the  parties  with  which 
accounting  firms  could  engage,  even  though  many 
such  parties  at  most  have  only  very  attenuated  ties 
to  audit  clients.  .  .  .  We  view  independence  risks 
as  extremely  remote  in  such  circumstances  and, 
therefore,  consider  the  reach  of  such  provisions 
unnecessarily  broad."). 

"'  See  Codification  §  602.02.g;  Letter  fix)m 
Jonathan  C.  Katz,  Secretary,  SEC,  to  Duane  R. 
Kulberg,  Arthur  Andersen  &  Co.  (Feb.  14,  1989). 

'3*  See,  e.g..  Deloitte  &  Touche  Letter. 

33S  See  infra  Section  DC:  Codification  602.02(g]. 


evolved  under  the  Codification  with 
respect  to  this  rule  will  continue  to 
provide  usefid  guidance  to  the 
profession. 

We  also  solicited  comment  as  to 
whether  we  should  retain  the  "direct  or 
material  indirect  business  relationship" 
formulation  or  if  there  was  another 
formulation  that  could  provide 
additional  or  more  precise  guidance. 
The  AICPA  asserted  that  "not  all 
business  relationships  with  audit  clients 
should  be  proscribed  if  they  are 
immaterial.  .  .  .  The  inclusion  of  a 
materiality  standard  in  the  context  both 
of  (sicjall  business  relationships  (direct 
and  indirect)  sufficiently  mitigates 
whatever  independence  risk  would  be 
posed. "3'«o  For  the  same  reasons  we 
have  explained  before,  we  do  not 
believe  that  auditors  should  be  allowed 
to  have  any  direct  business 
relationships  with  their  audit  clients 
other  than  as  a  consumer  in  the  ordinary 
course  of  business. 34'  We  have  carefully 
considered  the  comments  we  have 
received  and  believe  that  the  rule  we  are 
adopting  constitutes  a  fair  and  balanced 
approach  that  protects  independence 
without  unduly  restricting  business 
opportunities  for  auditors  or  their 
clients. 

4.  Non-Audit  Services 

a.  General  Rule.  We  are  adopting  a 
rule  that  provides  that  an  accoimtant  is 
not  independent  if  the  accountant 
provides  the  non-audit  services 
identified  in  paragraph  (c)(4).  The  rule 
is  derived  from  current  Rule  2-01,  our 
releases  that  have  been  incorporated 
into  the  Codification,  and  existing 
AICPA  rules. 

The  proposed  rule  identified  certain 
services  that  could  not  be  provided  by 
the  auditor  without  impairing  the 
auditor's  independence  with  respect  to 
the  audit  client  "(ejven  if  the  audit 
client  acceptfed]  ultimate  responsibility 
for  the  work  that  is  performed  or 
decisions  that  are  made  .  ..."  In  the 
final  non-audit  services  rule,  Rule  2- 
01(c)(4),  we  have  eliminated  that 
language.  As  described  below,  we  have 
added  certain  exceptions  to  the  non- 
audit  services  that  impair  an  auditor's 
independence.  These  exceptions  are 
appropriate  only  where  management 
takes  certain  actions  and  accepts  certain 
responsibilities.  For  example,  we  have 
set  forth  certain  circumstances  where  an 
auditor  does  not  lose  his  or  her 
independence  by  providing  certain 
actuarial  services  to  insurance  company 


3*0  See  AICPA  Letter. 

"'  See  Letter  from  Jonathan  G.  Katz,  Secretary, 
SEC,  to  Duane  R.  Kulberg,  Arthur  Anderson  &  Co., 
(Feb.  14, 1989). 


audit  clients.  The  exception,  however,  is 
available  only  where  management 
accepts  responsibility  for  significant 
actuarial  methods  and  assumptions. 

The  final  amendments  identify  nine 
non-audit  services  that,  when  provided 
by  the  auditor  to  an  audit  client,  impair 
the  auditor's  independence.  In  the 
proposed  rule,  we  identified  ten  such 
services.  For  many  of  the  non-audit 
services  that  we  proposed  to  include  in 
the  rule,  we  aimed  to  codify  existing 
restrictions. 3'*2  Commenters  expressed 
concerns,  however,  that  certain  of  our 
proposed  rules  were  written  more 
broadly  than  existing  independence 
rules. 3«3  In  addition,  commenters 
indicated  that,  to  the  extent  our 
proposals  differed  from  current 
standards,  they  believed  current 
standards  more  appropriately 
circumscribed  auditors'  non-audit 
activities. 34''  In  response  to  these 
comments,  we  made  several 
modifications  to  the  rules,  including 
eliminating  altogether  the  provision  on 
expert  services. 3'' ^ 

b.  Particular  Non-Audit  Services  that 
Impair  Independence,  (i)  Bookkeeping 
or  Other  Senices  Related  to  the  Audit 
Client's  Accounting  Records  or 
Financial  Statements.  We  proposed  and 
are  adopting  paragraph  (c){4)(i),  which, 
with  linuted  exceptions,  would  deem  an 
auditor's  independence  to  be  impaired 
when  the  auditor  performs  bookkeeping 
services  for  an  audit  client.  Even  prior 
to  our  proposals,  auditors  were 
restricted  by  AICPA  Ethics  Rules  and 
the  Codification  fi-om  providing  certain 
bookkeeping  services. 3*^  As  explained 
in  the  Codification  and  reiterated  in  the 
Proposing  Release,3'»7  providing 
bookkeeping  services  for  an  audit  client 
impairs  the  auditor's  independence 
because  the  auditor  will  be  placed  in  the 
position  of  auditing  the  firm's  work 


3*2  See.  e.g..  Proposing  Release.  Section 
ni.D.l.(b)(i)(iv)  (regarding  bookkeeping  and 
actuarial  services,  respectively).  Bui  see  Proposing 
Release,  Section  ni.D.l.(b)(ii)  (rergacding  financial 
information  systems). 

3*3  See.  e.g..  Testimony  of  Barry  Melancon. 
President  and  Chief  Executive  Officer,  AICPA  (Sept. 
21.2000). 

'■*■*  See  Testimony  of  Joseph  F.  Bernardino, 
Managing  Partner,  Assurance  and  Business 
Advisory  Services.  Arthur  Anderson  LLP  (Sept.  20. 
2000)  and  Testimony  of  James  E.  Copeland.  Chief 
Executive  Officer,  Deloitte  &  Touche  LLP  (Sept.  20. 
2000)  (responsing  to  questions  from  Chairman 
Artrhur  Levitt.  SEC,  about  whether  they  would  be 
comfortable  if  our  final  rules  on  non-audit  services 
paralleled  the  profession's  own  rules):  see  also 
testimony  of  K.  Michael  Conaway.  President 
Officer,  'Texas  State  Board  of  Accountancy  (Sept. 
20,  2000). 

"s  See  infra  Section  IV.D.4.b(x). 

"»  AICPA  Code  of  Professional  Conduct,  ET 
§  101.05:  Codification  §  602.02.c.i. 

"'Proposing  Release,  Section  IIl.D.l(b)(i); 
Codification  §  602.02.C. 
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when  auditing  the  client's  financial 
statements.  It  is  hard  to  maintain  the 
requisite  objectivity  about  one's  or  one's 
firm's  own  work.  This  is  especially  true 
where  finding  an  error  would  raise 
questions  about  the  adequacy  of  the 
bookkeeping  services  provided  by  the 
firm.  In  addition,  keeping  the  books  is 
a  management  hinction,  the 
performance  of  which  leads  to  an 
inappropriate  mutuality  of  interests 
between  the  auditor  and  the  audit 
client. 

We  have  modified  our  final  rule  in 
response  to  several  comments. ^'•^  First, 
commenters  bebeved  that  the  proposed 
definition  should  not  cover  all  financial 
statements,  including  those  not  filed 
with  the  Commission.  For  example, 
auditors  sometimes  prepare  statutory 
financial  statements  for  foreign 
compemies.  and  these  eire  not  filed  with 
us.  At  least  one  commenter  requested 
that  we  therefore  exclude  those 
financial  statements  from  the  rule's 
coverage.3*^  Focusing  solely  on  whether 
the  financial  statements  are  filed  with 
us  would  not  be  appropriate  in  all 
circumstances,  since  in  some  instances 
statutory  financial  statements  form  the 
basis  of  the  U.S.  GAAP  financial 
statements  that  are  filed  with  us.  Under 
these  circumstances,  an  auditor  who  has 
prepared  the  statutory  financial 
statements  of  an  audit  client  is  put  in 
the  position  of  auditing  its  own  work 
when  auditing  the  resultant  U.S.  GAAP- 
con verted  financial  statements. 
Accordingly,  the  final  rule  amendments 
cover  not  only  financial  statements  that 
are  filed  with  us.  but  also  financial 
statements  that  form  the  basis  of 
financial  statements  that  are  filed  with 
us.  As  proposed,  the  final  amendments 
also  cover  any  service  involving 
maintaining  or  preparing  the  audit 
client's  accounting  records. 

Second,  although  we  proposed  to 
cover  services  that  resulted  in  the 
accoiuitant  generating  financial 
information  that  would  be  disclosed  to 
investors,  commenters  believed  that  this 
lemguage  was  too  broad.  As  part  of  the 
audit  process,  auditors  may  generate 
data  in  connection  with  evaluating 
financial  information  that  eventually 
may  be  disclosed  to  investors,  ^s"  We 
believe  that  they  should  continue  to  be 
able  to  do  so.  Accordingly,  we  narrowed 
the  definition  to  eliminate  this  language 
and  instead  are  incorporating  wording 
from  the  AICPA  Ethics  Rules  to  the 


"«  See.  e.g.,  Deloitte  &  Touche  Letter;  AICPA 
Letter. 

'*'  See.  Ernst  &  Young  Letter. 

350  Per  example,  as  part  of  the  audit  process,  the 
auditor  might  process  adjustments  that  eventually 
are  incorporated  into  the  audit  client's  financial 
statements.  See  Deloitte  &  Touche  Letter. 


effect  that  an  accountant  cannot  prepare 
source  documents  or  originate  data 
underlying  the  client's  financial 
statements  without  impairing 
independence.  3"^  ^ 

Third,  several  commenters  requested 
that  we  provide  an  exception  to  the  rule 
so  that  auditors  could  perform 
bookkeeping  services  in  emergency  or 
other  unusual  situations.^^z  The 
Codification  provides  such  an 
exception.  Example  6  of  Section 
602.02.c.ii  of  the  Codification  states  that 
when,  due  to  the  luiexpected 
resignation  of  a  company's  comptroller 
at  the  end  of  the  year,  the  accountant 
was  called  upon  to  provide  assistance  in 
closing  the  books  and  the  accountant 
did  not  make  decisions  on  a  managerial 
level,  the  accountant's  independence 
was  not  impaired. 3^^^  We  recognize  that 
there  may  be  emergency  or  other 
unusual  situations,  such  as  the  one 
described  above,  in  which  the  auditor 
will  need  to  provide  bookkeeping 
services  that  are  otherwise  prohibited. 
Accordingly,  we  are  adopting  an 
exception  from  the  bookkeeping 
restriction  for  emergency  or  other 
unusual  situations,  provided  that  the 
accountant  does  not  act  as  a  manager  or 
make  any  managerial  decisions.  We 
expect  that  such  situations  will  be  rare. 
We  encourage  registrants  and  auditors 
to  contact  the  staff  with  any  questions 
about  the  application  of  this  provision 
to  particular  circumstances. 

Finally,  the  final  rule  contains  a 
limited  exception  related  to 
bookkeeping  for  foreign  subsidiaries  or 
divisions  of  audit  clients.  The 
Codification  provides  this  type  of 
exception. 354  The  Proposing  Release 
noted  that  the  Commission  recognized 
the  need  for  relief  in  this  area,  and  that 
therefore  we  had  proposed  to  retain  this 
section  of  the  Codification.^^s  Jq 
response  to  commenters'  concems.^^e 
however,  we  are  incorporating  the 
exception  into  the  rule.  Accountants 
therefore  may  provide  these  services  for 
foreign  divisions  or  subsidiaries  of  a 
domestic  audit  client  under  certain 
conditions.  First,  the  services  must  be 
limited,  routine,  or  ministerial.  Second, 
it  must  be  impractical  for  the  entity 
receiving  the  services  to  obtain  them 
from  another  provider.^s^  Third,  imder 


"'  AICPA  Code  of  Professional  Conduct.  ET 
§101.05. 

3'^  See,  e.g..  Deloitte  &  Touche  Lettter. 

"3  Codification  §601.02.c.ii.  Example  6. 

'"Codification  §601. 02.c.iii. 

'**  Proposing  Release,  note  160. 

358  Deloitte  &  Touche  Lettter;  Ernst  &  Young 
Letter;  PricewaterhouseCoopers  Letter. 

'5' There  may  be  entities  that  are  not  large  enough 
to  maintain  the  capability  in-house.  yet  there  may 
not  be  reputable  providers  of  these  services  where 


the  adopted  rule  as  under  the 
Codification,  the  foreign  entity  for 
which  the  accountant  is  performing 
these  services  cannot  be  material  to  the 
consolidated  financial  statements. 
Fourth,  as  under  the  Codification,  the 
entity  must  not  have  employees  capable 
or  competent  to  perform  the  services. 
Fifth,  the  services  performed  must  be 
consistent  with  local  professional  ethics 
rules. 358  Last,  as  explained  in  the 
Codification,  "the  Commission  believes 
that  a  comparison  of  the  fees  for  the 
bookkeeping  services  and  the  audit 
should  provide  a  fair  test  for 
determining  the  significance  of  the  work 
to  the  registrant  and  the  accountant,  and 
indirectly,  the  possible  effect  on  the 
firm's  independence,"  and  that 
therefore  a  limit  on  the  services  can  be 
"based  on  the  relationship  of  the  fee 
charged  for  the  service  to  the  total  audit 
fee  charged  to  the  registrant. "^su 
Accordingly,  the  final  rule  provides  that 
the  total  fees  for  the  bookkeeping 
services  provided  by  the  auditor  to  a 
company's  foreign  entities  collectively 
(for  the  entire  group  of  companies) 
cannot  exceed  the  greater  of  one  percent 
of  the  consolidated  audit  fee  or 
$10,000,360 

(ii)  Financial  Information  Systems 
Design  and  Implementation.  Paragraph 
(c)(4)(ii)  identifies  certain  information 
technology  services  that,  if  provided  to 
an  audit  client,  impair  the  accountant's 
independence.  Paragraph  (c}(4)(ii)  also 
identifies  other  information  technology 
services  that  may  be  provided  to  an 
audit  client  without  impairing 
independence  so  long  as  certain 
conditions  are  satisfied. 

The  rule  we  adopt  today  on 
information  technology  services 
represents  a  change  from  the  rule  we 
proposed.  Some  commenters  objected  to 
our  proposed  rule.  This  provision  lay  at 
the  heart  of  some  of  the  largest 
accounting  firms'  arguments  that  our 
proposed  rules  would  hinder  their 
access  to  technology,  limit  their 
understanding  of  their  clients' 
operations,  and  hurt  their  recruiting 
efforts. 36'  These  argiunents  compete 


domestic  companies'  foreign  affiliates  are  located  or 
a  reputable  firm  may  not  want  to  provide  the 
Services  because  they  will  generate  only  minimal 
fees.  See  Codification  §601.02.e.iii. 

35B Codification  §601.02. c.iii  (requiring 
compliance  with  this  condition,  "so  that  an 
informed  observer  in  the  foreign  location  would 
have  no  cause  to  question  the  fact  or  appearance  of 
independence"). 

""Codification  §601. 02.c.iii. 

560  The  Commission  has  determined  to  raise  to 
$10,000  from  SI  .000  the  dollar  threshold  in  the 
Codification  in  light  of  the  inflation  since  the 
provisions  in  the  Codification  were  adopted. 

™'  See  generally,  Arthur  Andersen  Letter; 
Deloitte  &  Touche  Lettter. 


with  the  widespread  and  persistent 
perceptions  that  large,  lucrative 
information  technology  consulting 
relationships  with  an  audit  client  may 
give  rise  to  conflicts  of  interest,  may 
result  in  auditors  functioning  as 
management,  or  may  result  in  an  auditor 
auditing  his  or  her  own  work. 

The  final  rule  reflects  a  pragmatic 
approach  to  a  difficult  issue.  The  rule 
singles  out  certain  information 
technology  services  as  independence 
impairments  under  any  circumstances, 
and  identifies  other  categories  of 
information  technology  services  that 
will  not  impair  independence  if  certain 
conditions  are  fulfilled.  Those 
conditions  are  designed  to  minimize  the 
potential  for  an  auditor  to  end  up 
making  management  decisions  or 
auditing  his  or  her  own  work. 

The  rule  also  takes  a  pragmatic 
approach  to  the  potential  independence 
problem  posed  by  the  economic 
incentives  that  accompany  large 
consulting  contracts.  Rather  than 
effectively  ban  those  relationships,  we 
are  amending  the  proxy  disclosure  rules 
to  require  public  companies  to  make 
specific  disclosure  of  fees  paid  to  their 
auditor  for  information  technology 
services.  In  addition,  public  companies 
must  disclose  that  their  audit  committee 
(or,  if  there  is  no  audit  committee,  the 
board  of  directors)  considered  whether 
the  provision  of  the  information 
technology  services,  as  well  as  all  other 
non-audit  services,  is  compatible  with 
maintaining  the  auditor's  independence. 

As  discussed  in  greater  detail  below, 
we  anticipate  that  audit  committees  wiU 
consider  the  independence  implications 
of  the  engagements  that  are  subject  to 
the  disclosure  requirements.  Moreover, 
the  disclosure  will  provide  information 
to  enable  investors  themselves  to 
evaluate  auditor  independence,  and  will 
enable  future  study  of  whether  large 
information  technology  consulting 
relationships  have  em  effect  on  audit 
quality  and  auditors'  independence. 

Paragraph  (c)(4)(ii)(A)  provides  that 
an  accountant  is  not  independent  of  an 
audit  client  if  the  accountant  is 
"(d]irectly  or  indirectly  operating,  or 
supervising  the  operation  of,  the  audit 
client's  information  system  or  managing 
the  audit  client's  local  area  network." 
These  services  impair  an  accountant's 
independence  under  existing  AICPA 
rules,  362  and,  imder  the  rules  we  adopt 
today,  will  impair  independence  under 
any  circumstances. 

Under  paragraph  {c)(4)(ii){B), 
"[djesigning  or  implementing  a 
hardware  or  software  system  that 


aggregates  source  data  underlying  the 
financial  statements  or  generates 
information  that  is  significant  to  the 
audit  client's  financial  statements,  taken 
as  a  whole."  will  impair  an  accountant's 
independence  unless  certain  conditions 
are  met.  363  This  section  of  the  final  rule 
differs  from  the  proposed  rule  in  that  we 
have  modified  the  description  of  the 
hardware  and  software  systems  that  the 
rule  reaches  by  adding  the  phrase  "that 
aggregates  source  data  underlying  the 
financial  statements."  This  change  was 
suggested  by  commenters.  364We  have 
adopted  this  change  because,  to  the 
extent  that  the  design  and 
implementation  activities  concern 
hardware  and  software  systems  that 
aggregate  som-ce  data,  they  are  likely  to 
be  the  types  of  systems  that  raise 
independence  concerns. 

The  conditions  that  the  rule  imposes 
are  intended  to  reduce  the  likelihood 
that  the  auditor  will  be  placed  in  a 
position  of  making,  and  then  auditing, 
managerial  decisions.  They  are  also 
intended  to  ensure  that  management 
will  make  all  significant  decisions 
during  the  process  and,  at  its 
conclusion,  will  be  fully  responsible  for 
the  results  of  the  project  including  the 
proper  functioning  of  the  company's 
internal  accounting  controls. 

The  first  condition,  set  out  in 
paragraph  (c)(4)(ii)(B)(l).  is  that  "the 
audit  client's  management  has 
acknowledged  in  writing  to  the 
accounting  firm  and  the  audit  client's 
audit  committee,  or  if  there  is  no  such 
committee  then  the  board  of  directors, 


362  See  AICPA  Code  of  Professional  Conduct,  ET 
§101.05. 


'63  Although  we  anticipate  that  accountants  and 
their  audit  clients  will  usually  seek  to  meet  these 
conditions,  we  note  certain  points  about  paragraph 
(c)(4)(ii)(B)  relevant  to  situations  where  these 
conditions  are  not  met.  First,  by  "significant,"  we 
refer  to  information  that  is  reasonably  likely  to  be 
material  to  the  financial  statements  of  the  audit 
client.  Since  materiality  determinations  may  not  be 
final  before  financial  statements  are  generated,  an 
accounting  firm  may  need  to  evaluate  the  general 
nature  of  the  information  rather  than  wait  to 
evaluate  system  output  during  the  period  of  the 
audit  engagement.  For  example,  without  satisfying 
the  conditions  of  paragraphs  (c)(4)(ii)(B)(lH5).  an 
accountant  would  not  be  independent  of  an  audit 
client  for  which  it  designed  an  integrated  Enterprise 
Resource  Planning  ("ERP")  system.  (An  ERP  system 
is  designed  to  integrate  all  functions  and 
departments  in  a  company  into  one  computer 
system  that  can  serve  the  needs  of  each 
department.)  In  addition,  without  satisfying  the 
conditions,  a  firm's  independence  would  be 
impaired  if  it  designed  and  implemented  an 
accounts  receivable/order  management  system  that 
recorded  and  summarized  sales  that  were  material 
to  the  financial  statements  of  the  audit  client.  A 
firm's  independence  would  not  be  impaired, 
however,  if  the  accounting  firm  designed  and 
implemented  a  system  for  a  foreign  subsidiary 
whose  financial  condition  and  results  of  operations 
were  not  material  to  the  financial  statement  of  the 
audit  client. 

^^  Ernst  &  Young  Letter;  PricewaterhouseCoopers 
Letter. 


the  audit  client's  responsibility  to 
establish  and  maintain  a  system  of 
internal  accounting  controls  in 
compliance  with  Section  13(b)(2)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  §  78m(b)(2)."  This  condition 
makes  clear  that  this  statutory 
responsibility  cannot  be  shifted  to  the 
accounting  firm. 

Paragraphs  (c)(4)(ii)(B)(2)  and 
(c)(4Kii)(B)(3),  setting  out  the  second 
and  third  conditions,  complement  each 
other.  Paragraph  (B)(2)  articulates  the 
condition  that  "the  audit  client's 
management  designates  a  competent 
employee  or  employees,  preferably 
within  senior  management,  with  the 
responsibility  to  make  all  management 
decisions  with  respect  to  the  design  and 
implementation  of  the  hardware  or 
software  system."  Paragraph  (B)(3) 
articulates  the  condition  that  "the  audit 
client's  management  makes  all 
management  decisions  with  respect  to 
the  design  and  implementation  of  the 
hardware  or  software  system  including, 
but  not  limited  to,  decisions  concerning 
the  systems  to  be  evaluated  and 
selected,  the  controls  and  system 
procedures  to  be  implemented,  the 
scope  and  timetable  of  system 
implementation,  and  the  testing, 
training  and  conversion  plans."  These 
conditions  are  intended  to  ensure  that 
an  audit  client  that  receives  information 
technology  services  from  its  auditor 
does  not  delegate  to  its  auditor 
responsibility  for  "management 
decisions"  relating  to  the  design  and 
implementation  of  the  system. 

The  fourth  condition,  set  out  in 
paragraph  (c)(4)(ii)(B){4).  is  that  "the 
audit  client's  management  evaluates  the 
adequacy  and  results  of  the  design  and 
implementation  of  the  hardware  or 
software  system."  Paragraph 
(c){4)(ii)(B)(5)  sets  out  the  fifth 
condition,  that  "the  audit  client's 
management  does  not  rely  on  the 
accoimtant's  work  as  the  primary  basis 
for  determining  the  adequacy  of  its 
internal  controls  and  financial  reporting 
systems."  These  conditions  reiterate  the 
principles  that  management  is  to  make 
all  substantive  decisions,  that  the 
auditor  should  not  have  a  mutual 
interest  in  the  successful  operation  of 
the  systems,  and  that  the  auditor  should 
not  be  placed  in  the  position  of  auditing 
his  or  her  firm's  decisions  about  the 
system. 

The  rule  expressly  does  not  limit 
services  in  connection  with  the 
assessment,  design,  and  implementation 
of  internal  accounting  and  risk 
management  controls,  provided  the 
auditor  does  not  act  as  an  employee  or 
perform  management  fimctions.  During 
the  audit,  accoimtants  generally  obtain 
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an  understanding  of  their  audit  clients' 
systems  of  internal  accoimting  controls 
and  may  recommend  ways  in  which 
those  controls  can  be  improved  or 
strengthened.  This  service  can  be 
valuable  to  companies  and  their  audit 
committees,  and  may  also  enhance  audit 
quality,  without  raising  independence 
concerns.  In  addition,  we  do  not  see  any 
significant  reason  for  concern  about  an 
audit  firm's  work  on  hardware  or 
software  systems  that  are  unrelated  to 
the  audit  client's  financial  statements  or 
accounting  records. 

(iii)  Appraisal  or  Valuation  Services 
and  Fairness  Opinions.  We  are  adopting 
a  rule  that,  with  some  exceptions, 
provides  that  an  accountant  is  not 
independent  if  the  accountant  provides 
appraisal  or  valuation  services  or  any 
service  involving  a  fairness  opinion. ^^^ 
Appraisal  and  valuation  services 
include  any  process  of  valuing  assets, 
both  tangible  and  intangible,  or 
liabilities.  Fairness  opinions  are 
opinions  that  an  accounting  firm 
provides  on  the  adequacy  of 
consideration  in  a  transaction.  As 
explained  more  thoroughly  in  the 
Proposing  Release,  if  an  audit  firm 
provides  these  services  to  an  audit 
client,  when  it  is  time  to  audit  the 
financial  statements  the  accountant 
could  well  end  up  reviewing  his  or  her 
own  work,  including  key  assumptions 
or  variables  suggested  by  his  or  her  firm 
that  underlie  em  entry  in  the  financial 
statements. '^f'  Where  the  service 
involves  the  preparation  of  projections 
of  future  results  or  future  cash  flows,  the 
accountant  may  develop  a  mutuality  of 
interest  with  the  audit  client  in  attaining 
the  forecasted  results. 

We  solicited  comment  on  whether  we 
should  provide  an  exception  from  the 
rule  when  the  amounts  involved  are 
likely  to  be  immaterial  to  the  financial 
statements  that  later  would  be  reviewed 
by  the  auditor.  Several  commenters 
stated  that  such  an  exception  is 
warranted. 3''"  In  response,  we  are 
limiting  application  of  the  rule  to  the 
provision  of  appraisals,  valuations,  or 
services  involving  a  fairness  opinion 
where  it  is  reasonably  likely  that  the 
results,  individually  or  in  the  aggregate, 
would  be  material  to  the  audit  client's 
financial  statements  '^^  or  where  the 


^»5  The  ISB  has  identified  threats  to  the 
independence  of  firms  that  perform  appraisal  and 
valuation  services  for  audit  clients.  See  ISB, 
Discussion  Memorandum  99-3  "Appraisal  and 
Valuation  Services."  at  7-9. 

^•^^  See  generally  Codification  §  602.02. c. 

^'  See  e.g.,  Arthur  Anderson  Letter;  Oeloitte  & 
Touche  Letter;  PricewaterhouseCoopers  Letter. 

'•■  Of  course,  reference  to  financial  statements 
includes  results  of  operations,  financial  conditions 
and  cash  flows. 


results  would  be  audited  by  the  auditor. 
As  a  general  matter,  auditors  would  be 
auditingthe  results  when  they  perform 
a  GAAS  audit. 

The  rule  also  contains  an  exception 
for  appraisal  or  valuation  services  where 
the  accounting  firm  reviews  and  reports 
on  work  done  by  the  audit  client  itself 
or  an  independent,  third-party  specialist 
employed  by  the  audit  client,  and  the 
audit  client  or  specialist  provides  the 
primary  support  for  the  balance 
recorded  in  the  client's  financial 
statements.  In  those  instances,  because 
a  third  party  or  the  audit  client  is  the 
source  of  the  financial  information 
subject  to  the  review  or  audit,  the 
accountant  will  not  be  reviewing  or 
auditing  his  or  her  own  work. 

Another  exception  allows  accountants 
to  continue  to  value  an  audit  client's 
pension,  other  post-employment  benefit, 
or  similar  liabilities,  so  long  as  the  audit 
client  has  determined  and  taken 
responsibility  for  all  significant 
assumptions  and  data  underlying  the 
valuation.  »69  Accountants  historically 
have  provided  pension  assistance  to 
their  audit  clients,  and  if  appropriate 
persons  at  the  audit  client  determine  the 
underlying  assumptions  and  data,  we 
believe  that  independence  is  not 
impaired. 

Commenters  also  stated  that  an 
accountant's  independence  should  not 
be  deemed  impaired  when  the 
accountant  performs  appraisal  or 
valuation  services  as  a  necessary  part  of 
permitted  tax  services.  As  the  rule  text 
and  this  Release  make  clear, 
accountants  will  continue  to  be  able  to 
provide  tax  services  to  audit  clients.  A 
few  commenters  pointed  out,  however, 
that  unless  accountants  can  perform 
appraisal  and  valuation  services  that  are 
part  of  a  tax  planning  strategy  or  for  tax 
compliance  purposes,  the  client  would 
not  hire  the  accoimtant  to  provide  tax 
services. '""  The  final  rule  makes  clear 
that  accountants  can  perform  appraisal 
and  valuation  services  for  those 
piu-poses  without  impairing 
independence. 

Commenters  requested  an  exception 
for  appraisal  and  valuation  services 
where  the  services  are  for  non-financial 
purposes.  Because  our  principal 
concern  about  appraisal  and  valuation 
services  is  that  they  lead  auditors  to 
audit  their  own  work,  so  long  as  the 
results  do  not  affect  the  financial 


>«»  AICPA  Code  of  Professional  Conduct,  ET 
§101.05  states  that  an  auditor's  independence 
would  not  be  impaired  in  connection  with  appraisal 
and  valuation  services  "when  all  significant  matters 
of  judgment  are  determined  or  approved  by  the 
client  and  the  client  is  in  a  position  to  have  an 
informed  judgment  on  the  results  of  the  valuation." 

''"  See.  e.g..  Arthur  Andersen  Letter. 


statements,  appraisal  or  valuation 
services  performed  for  non-financial 
purposes  do  not  impair  an  auditor's 
independence. 

At  least  one  commenter  suggested  that 
we  include  an  exception  for  purchase 
price  allocations.3^1  An  exception  is  not 
appropriate  here  because  these 
allocation  decisions,  particularly  those 
regarding  the  valuation  of  intangible 
assets,  can  have  a  direct,  significant,  and 
immediate  impact  on  companies' 
financial  statements.  For  example, 
where  a  company  acquires  another 
company  with  large,  on-going  in-process 
research  and  development  projects,  the 
acquiring  company  will  need  to  decide 
how  much  of  the  purchase  price  to 
allocate  to  those  projects.  This  may 
affect  in  turn  the  amount  charged 
against  earnings  in  the  current  year  as 
in-process  research  and  development 
expense,  and  the  amount  to  be  classified 
as  goodwill  and  amortized  against 
future  years'  earnings.  Any  such 
allocations  later  will  be  reviewed  in  the 
course  of  the  audit,  leading  the  firm  to 
audit  its  own  work.^''^ 

Finally,  commenters  raised  concerns 
about  the  restriction  on  the  provision  of 
contribution-in-kind  reports. -^^^  Wg 
have  removed  the  language  in  the  rule 
referring  to  contribution-in-kind  reports 
because  we  view  such  reports  to  be  akin 
to  fetimess  opinions,  which  are 
restricted  under  the  final  rules.  We 
understand  from  commenters  that 
certain  foreign  jurisdictions  require 
auditors  to  issue  contribution-in-kind 
reports  for  their  audit  clients  '-"'*  and 
that,  in  some  European  jurisdictions, 
auditors  may  be  appointed  or  approved 
by  an  administrative  or  judicial 
authority  to  act  as  an  independent 
expert  and  issue  a  contribution-in-kind 
report  for  the  audit  client.  ^^■'  The 
Commission  is  sensitive  to  those  issues 
and  in  the  past  has  worked  with  foreign 
regulators  and  companies  to  reach  an 
acceptable  resolution.'*''^  We  will 


"1  Deloitte  &  Touche  Letter. 

3'2We  note  in  this  regard,  that  if  an  acquisition 
individually,  and  when  aggregated  with  other 
acquisitions  reflected  in  the  financial  statements,  is 
immaterial  to  the  audit  client's  financial  statements, 
then  assisting  in  the  allocation  of  the  purchase  price 
would  not  fall  within  the  conditions  of  the  rule  and 
therefore  would  not  be  deemed  to  impair  the 
auditor's  independence. 

"3  See.  e.g..  Deloitte  &  Touche  Letter;  Ernst  & 
Young  Letter;  Letter  of  KPMG  Europe  (Sept.  22, 
2000). 

"♦  Ernst  &  Young  Letter. 

"^  See  e.g.,  Deloitte  &  Touche  Letter;  Letter  of 
KPMG  Europe  (Sept.  22,  2000). 

■"'"  See  Letter  from  Lynn  Turner,  Chief 
Accountant,  SEC,  to  Antonio  Rosati.  CONSOB  (Aug. 
£4.  2000).  In  that  letter,  our  Chief  Accountant  did 
not  deem  the  auditor's  independence  to  be 
impaired  where  there  were  certain  agreed-upon 
procedures  for  the  contribution-in-kind  report  and 


continue  our  practice  of  determining 
whether  to  accept  a  contribution-in-kind 
report  on  a  case-by-case  basis.  In  this 
regard,  we  encourage  registrants  and 
their  auditors  to  contact  the  staff  to 
discuss  particular  situations  where  a 
foreign  jurisdiction  requires  a 
contribution-in-kind  report  to  enable  the 
staff  to  work  with  the  registrant  and  the 
foreign  jurisdiction  in  reaching  an 
appropriate  resolution. 

fiv)  Actuarial  Services.  SECPS  rules 
currently  prohibit  member  accounting 
firms  from  providing  certain  actuarially 
oriented  advisory  services  to  insurance 
companies. 377  Accountants  providing 
these  services  assume  a  key 
management  task.  In  addition,  because 
actuarially  oriented  advisory  services 
may  affect  amounts  reflected  in  an 
insurance  company's  financial 
statements,  providing  these  services 
may  cause  an  accountant  later  to  audit 
his  or  her  own  work.  Rule  2-01(c)(4)(iv) 
addresses  these  issues. 

Commenters  expressed  concern  that 
the  proposal  was  broader  than  a  similar 
SECPS  rule,  in  that  the  restrictions  in 
the  proposal  applied  to  services 
provided  to  all  public  companies,  not 
just  insurance  companies,  and  the 
proposal  did  not  include  the  four 
examples  of  appropriate  services  that 
are  included  in  the  SECPS  rule.^^s  We 
have  modified  our  final  rule  with 
respect  to  actuarial  services  to  parallel 
closely  the  SECPS  rule,  including  the 
four  exceptions.  The  final  rule  limits 
only  actuarially  oriented  advisory 
services  involving  the  determination  of 
insurance  company  policy  reserves  and 
related  accounts.  We  are  narrowing  the 
prohibition  to  services  for  insurance 
companies  because,  as  explained  in  the 
SECPS  rule,  it  is  primarily  in  these 
companies  that  the  actuarial  function  is 
"basic  to  the  operation  and 
management"  of  the  company. ^^9 

The  final  rule  states  that  an  auditor's 
independence  is  impaired  if  the  audit 
firm  provides  certain  actuarially 
oriented  advisory  services  involving  the 
determination  of  insurance  company 
policy  reserves  and  related  accounts, 
unless  three  conditions  are  met.  First, 
the  audit  client  must  use  its  own 
actuaries  or  third-party  actuaries  to 
provide  management  with  the  primary 
actuarial  capabilities.  Second, 


the  accountant  represented  in  the  report  that  the 
report  did  not  express  an  opinion  on  the  fairness 
of  the  transaction,  the  value  of  the  security,  or  the 
adequacy  of  consideration  to  shareholders.  This 
letter  is  available  on  our  website. 

"'SECPS  Reference  Manual  ("SECPS  Manual") 
§1000.35. 

3'8  PricewaterhouseCooopers  Letter;  Ernst  & 
Young  Letter;  see  also  Deloitte  &  Touche  Letter. 

"» SECPS  Manual  §1000.35,  at  1  5. 


management  must  accept  responsibility 
for  any  significant  actuarial  methods 
and  assumptions  employed  by  the 
accountant  in  performing  or  providing 
the  actuarial  services.  Third,  the 
accountant  cannot  render  the  actuarial 
services  to  the  audit  client  on  a 
continuous  basis.  All  of  these 
conditions  are  designed  to  ensure  that 
the  accoimtant  does  not  assume  a 
management  function  for  the  audit 
client. 

Assuming  these  conditions  are  met, 
the  accountant  can  perform  four  types  of 
actuarial  services  for  an  insurance 
company  audit  client  without  impairing 
the  accoimtant's  independence.  "The 
foiu  types  of  actuarial  services  are:  (i) 
Assisting  management  to  develop 
appropriate  methods,  assumptions,  and 
amounts  for  policy  and  loss  reserves 
and  other  actuarial  items  presented  in 
financial  reports,  based  on  the 
company's  historical  experience, 
current  practice,  and  futiue  plans;  ^^ 
(ii)  assisting  management  in  the 
conversion  of  financial  statements  from 
a  statutory  basis  to  one  conforming  with 
GAAP;  (iii)  analyzing  actuarial 
considerations  and  alternatives  in 
federal  income  tax  planning;  and  (iv) 
assisting  management  in  the  financial 
analyses  of  various  matters,  such  as 
proposed  new  policies,  new  markets, 
business  acquisitions,  and  reinsurance 
needs.  Allowing  accountants  to  provide 
these  four  types  of  actuarially  oriented 
advisory  services  imder  the  three 
conditions  is  consistent  with  the  SECPS 
rule.3*'  We  believe  that  if  the  conditions 
are  met,  in  the  context  of  state-regulated 
insurance  companies,  the  four  services 
would  not  constitute  an  assumption  of 
the  insurance  company  management's 
role  or  responsibilities,  and  would  not 
impair  the  auditor's  independence. 

(v)  Interned  Audit  Services.  Although 
companies  are  not  required  to  do  so, 
they  may,  as  part  of  their  internal 
controls,  form  internal  audit 
departments  that  are  used  to  make  sure 
that  control  systems  are  adequate  and 
working.  According  to  the  Committee  of 
Sponsoring  Organizations  ("COSO"), 
internal  auditors  play  an  important  role 
in  evaluating  and  monitoring  a 
company's  internal  control  system.382 


^*°  Although  it  addresses  a  different  topic, 
accountants  and  registrants  may  refer  to  ISB, 
"Interpretation  No.  99:1:  Impact  on  Auditor 
Independence  of  Assisting  Clients  in  the 
Implementation  of  FAS  133  (Derivatives)"  for 
general  guidance  on  what  constitutes  "assistance" 
as  opposed  to  "performing"  certain  functions  or 
services. 

3B>  See  SECPS  Manual  §1000.35. 

3*2  See  Committee  of  Sponsoring  Organizations  of 
the  Treadway  Commission,  Internal  Control — 
Integrated  Framework,  at  7  (1992)  (the  "COSO 
Report"). 


As  explained  by  Robert  Denham,  a 
member  of  the  ISB,  at  our  public 
hearings,  "Good  internal  auditing  . . . 
requires  the  internal  auditor  to  be  very 
closely  integrated  with  management. 
The  internal  auditor  is  part  of  the 
management  team.  He  or  she  is 
identifying  problems  and  providing 
reports  that  help  management  correct 
those  problems. "383  in  sum,  "the 
internal  audit  function  is,  basically,  an 
arm  of  management, "3*»''  and  internal 
auditors  are,  in  effect,  part  of  a 
company's  internal  accounting  control 
system. 

Although  a  company  may  prefer  to 
outsoiuce  its  internal  audit  function, 
management  must  continue  to  be 
responsible  for  the  function.^^s  when  a 
company  outsources  the  fimction  to  a 
third-party  provider,  there  may  be  a 
concern  that  management  has  ceded  this 
responsibility.  While  this  is  a  concern  in 
any  internal  audit  outsourcing 
arrangement,  there  are  additional 
concerns  when  a  company  outsources 
the  work  to  its  external  auditor.  As 
Comptroller  of  the  Currency  John  D. 
Hawke,  Jr.,  testified,  "When  a  bank  out- 
sources its  internal  audit  fimction  to  the 
same  firm  that  performs  the  bank's 
external  financial  audit .  .  .  the 
possibility  for  inherent  conflicts  and 
impairments  of  auditor  independence 
and  auditor  integrity  is  greatest. "^b^ 
Although  Mr.  Hawke  discussed  the 
conflicts  in  the  bank  context,  his 
comments  are  equally  applicable  to  any 
registrant. 

Research  commissioned  by  the 
Institute  of  Internal  Auditors  indicates 
that  the  internal  auditors  surveyed 
perceive  an  independence  problem 
where  internal  audit  work  is  outsourced 
to  the  external  auditor.'*''  In  particular, 


3»3  TesUmony  of  Robert  E.  Denham  ()uly  26. 
2000);  see  also  Testimony  of  )ohn  Whitehead, 
retired  Chairman,  Goldman  Sachs  &  Co.  (Sept.  13. 
2000)  ("internal  auditing  is  the  function  of 
management"). 

3""  Testimony  of  Manuel  H.  Johnson,  Public 
Member.  ISB  (July  26,  2000). 

"'  See  AICPA  Code  of  Professional  Conduct,  ET 
§101.15  (Interpretation  101-13). 

^s*  Testimony  of  )ohn  D.  Hawke,  Jr.  (July  26, 
2000).  He  also  reported  a  trend  among  banks  in 
favor  of  outsourcing  internal  audit  work  to  the 
external  auditor.  He  testified  that  "|o]f  [the]  50 
largest  banks"  within  the  jurisdiction  of  the  OCC. 
"8  out-source  their  internal  audit,  and  7  of  those  8 
out-source  to  the  same  firm  that  does  their  external 
audit.  That's  a  pretty  good  chunk  of  the  largest 
banks."  Id.  In  addition,  Mr.  Hawke  reported  that  in 
a  survey  of  the  OCC  banks  in  the  Northeast  region, 
one-third  outsource  their  internal  audit  work  and 
half  of  those  banks  outsource  to  their  external 
auditor.  Id. 

3*'  In  this  study,  companies  with  small,  "mean- 
sized."  and  large  internal  audit  departments  were 
asked  to  indicate  their  level  of  agreement  (on  a  scale 
of  zero  to  five,  with  five  being  the  strongest)  with 
the  following  statement:  "There  is  an  independence 

Continued 
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in  auditing  the  company's  financial 
statements,  the  accountant  will  consider 
the  extent  to  which  he  or  she  may  rely 
on  the  internal  control  system  in 
designing  its  audit  procediu-es.^sB  When 
the  auditor  has  performed  the  internal 
audit  work,  the  auditor  will  need  to 
consider  or  examine  its  own  work. 

Final  Rule  2-01(c)(4){v)  seeks  to  curb 
these  conflicting  interests  without 
precluding  companies,  particularly 
small  companies,  from  obtaining 
internal  audit  services  from  their 
auditors  where  the  auditor's 
independence  would  not  be 
compromised.  Under  the  final  rule,  an 
auditor's  independence  is  impaired  by 
performing  more  than  forty  percent  of 
the  audit  client's  internal  audit  work 
related  to  the  internal  accounting 
controls,  financial  systems,  or  financial 
statements,  unless  the  audit  client  has 
$200  million  or  less  in  assets. 

The  final  rule  provides  an  exception 
for  businesses  with  $200  million  or  less 
in  assets.  Specifically,  the  rule  provides 
that  audit  clients  who  have  less  than 
$200  million  in  total  assets  may  receive 
more  than  forty  percent  of  their  internal 
audit  functions  from  their  auditor 
without  giving  rise  to  an  impairment  of 
independence.  We  provide  this 
exception  after  carefully  considering  the 
potential  impact  of  our  rules  on  small 
businesses.  At  the  proposing  stage,  we 
requested  conunent  on  whether  we 
should  provide  an  exception  for  smaller 
businesses.  We  adopt  this  exception  in 
response  to  comments  that  we 
received, 389  and  in  recognition  of  the 
fact  that  smaller  businesses,  many  of 
which  may  be  located  away  from  major 
business  centers,  coiUd  suffer  particular 
hardships  if  we  do  not  provide  some 
exception.'*" 

We  chose  a  $200  million  threshold  for 
various  reasons.  From  the  available 
data,  the  $200  million  threshold  appears 


problem  if  the  external  audit  finn  performs 
extended  audit  services  (internal  audit  services)  for 
the  same  firm  for  which  it  performs  the  annual 
financial  statement  audit."  The  level  of  agreement 
among  respondents  was  between  3.7  and  4.0, 
"indicating  a  perception  of  an  independence 
problem."  Larry  E.  Rittenberg  and  Mark  A. 
Covaleski,  The  Outsourcing  Dilemma:  Whafs  Best 
for  bitemal  Auditing,  at  68  and  Exh.  4-4  (Institute 
of  Internal-Auditors  Research  Foundation  1997). 

"»  AICPA  SAS  No.  55.  AU  §  319  (effective  for 
audits  on  or  after  (an.  1.  1990). 

M«See,  e.g..  Testimony  of  )ohn  D.  Hawke,  Jr.. 
Comptroller  of  the  Currency  (July  26,  2000)  (noting 
concerns  about  the  effect  of  the  proposed  rule  on 
small  banks);  Testimony  of  Wayne  A.  Kolins. 
National  Director  of  Assurance,  BOO  Seidman,  LLP 
(Sept.  20,  2000). 

^"o  These  hardships  could  include,  for  example, 
difficulty  ia.obtaining  suitable  professional  services 
at  a  cost  appropriate  to  the  size  of  the  business,  or, 
for  a  small  accounting  firm,  the  loss  of  a  substantial 
portion  of  its  client  base  for  either  its  audit  or 
internal  audit  services. 


to  provide  a  line  below  which  not  only 
are  the  companies  themselves  smaller, 
but  the  accounting  firms  that  audit  them 
also  tend  to  be  smaller. '*' 

Commenters  distinguished  the 
situation  in  which  the  auditor 
supplements  an  audit  client's  internal 
audit  fimction  from  the  situation  in 
which  the  auditor  supplants  the  client's 
internal  audit  function.  They  suggested 
that  an  auditor  should  not  be  permitted 
to  provide  all  of  the  internal  audit 
services  required  by  an  audit  client  but 
should  be  allowed  to  provide  a  limited 
amount  of  internal  audit  services 
without  impairing  the  auditor's 
independence.3S2  por  example,  Ray  J. 
Groves,  former  Chairman  and  Chief 
Executive  Officer  of  Ernst  &  Yoimg,  said 
that  "limited  amounts  in  specific  areas 
of  internal  out-sourcing  make  a  lot  of 
sense,  as  opposed  to  complete  out- 
sourcing, as  long  as  the  audit  client 
maintains  their  own  independent 
internal  audit  function  with  capable 
management  and  people  within  it."393 
These  comments  in  large  part  reflect  the 
current  AICPA  rule  on  internal  audit 
outsourcing,3*»  which,  as  explained  by 
a  senior  officicil  of  the  AICPA. 
"prohibit(s]  the  complete 
outsourcing.  "395  in  response  to  these 
comments  and  in  recognition  of  the 
AICPA  rule,  our  final  rule,  with  respect 
to  registrants  with  $200  million  or  more 
in  assets,  allows  auditors  to  perform  up 


"'  Using  the  $200  million  threshold  reasonably 
isolates  companies  that  are  relatively  small 
themselves — approximately  54%  of  the  9,414 
public  reporting  companies  in  the  Standard  &  Poors 
Research  Insight  Compustat  Database  ("Compustat 
Database")  "  and  has  the  effect  of  almost  completely 
excepting  smaller  accounting  firms.  Approximately 
85%  of  the  public  company  audit  clients  (other 
than  bank  holding  companies)  of  non-Big  Five 
accounting  firms  have  less  than  $200  million  in 
assets.  Of  public  company  audit  clients  with  more 
than  $200  million  in  assets — the  companies  that 
would  not  trigger  the  exception — no  more  than 
6.1%  (again,  excluding  bank  holding  companies) 
are  audited  by  non-Big  Five  firms.  The  source  for 
these  data  is  the  Compustat  Database,  October  31, 
2000.  For  further  analysis,  see  infra  Section  V.B. 
(cost-benefit  analysis). 

'"2  See.  e.g.,  Testimony  of  Jacqueline  Wagner 
(Sept.  13,  2000)  (testifying  for  the  Institute  of 
Internal  Auditors)  ("The  IIA  believes  that  the  total 
outsourcing  of  the  internal  auditing  function  to  the 
organization's  external  auditing  firm  impairs  that 
firm's  independence."):  Testimony  of  Dominick 
Esposito,  Chief  Executive  Officer,  Grant  Thornton 
LLP  (Sept.  13,  2000)  ( "I  think  if  there  is  the  entire 
internal  audit  department  outsourced,  it  can  present 
a  conflict."). 

's^TesUmony  of  Ray  J.  Groves  (July  26,  2000). 

'«  See  AICPA  Code  of  Professional  Conduct,  ET 
§101.15  (Interpretation  101-13). 

'"*  Testimony  of  Barry  Melancon,  President  and 
Chief  Executive  Officer  (Sept.  13.  2000).  Mr. 
Melancon  also  noted  that  "(tjhere  still  has  to  be 
management  responsibility  for  the  overall  internal 
audit  function  .  . .  we  certainly  agree  that  the 
ultimate  responsibility  for  internal  auditing,  the 
management  decision  making,  must  [lie]  with 
management,  not  with  the  auditor." 


to  forty  percent  of  an  audit  client's 
internal  audit  work.^*® 

Several  commenters  expressed 
concern  about  the  effect  of  the  proposed 
rule  on  small  businesses  that  have  no 
internal  audit  department  or  staff.  They 
noted  that  smaller  firms  may  not  have 
sufficient  need  for  full-time  internal 
auditors  but  nonetheless,  may  need 
some  services  that  internal  auditors 
typically  provide,  which  they  obtain 
from  their  external  auditors.  According 
to  these  commenters,  we  should 
encourage  this  practice.  Unless  these 
companies  can  turn  to  their  external 
auditors,  they  state,  the  work  will  not  be 
done  at  all.  Because  we  agree  that  small 
businesses  shoidd  be  encouraged  to  use 
internal  audit  services,  the  final  rule 
allows  auditors  to  provide  an  unlimited 
amount  of  intemaf  audit  services  to 
clients  with  less  ttan  $200  million  in 
assets,  provided  certain  conditions  are 
met. 

In  addition,  the  final  rule  does  not 
restrict  internal  audit  services  regarding 
operational  internal  audits  unrelated  to 
the  internal  accoimting  controls, 
financial  systems,  or  financial 
statements.  This  is  because  our  focus  is 
on  services  that  affect  the  integrity  of 
financial  statements  and  reported 
financial  information.  3*7 

Under  all  circumstances  in  which  an 
auditor  performs  any  internal  audit 
services  for  an  audit  client,  including 
with  respect  to  companies  with  assets 
under  $200  million,  the  auditor  must 
comply  with  the  six  conditions  listed  in 
paragraph  (B)  to  avoid  an  impairment  of 
independence.  Four  of  the  six 
conditions  are  drawn  from  a  ruling 
published  in  1996  by  the  Ethics 
Committee  of  the  AICPA.^as  It  states 
that  AICPA  members  may  provide 
certain  internal  audit  outsourcing 
services  to  audit  clients  without 


'••When  providing  internal  audit  services  to  an 
audit  client  with  S200  million  or  more  in  assets,  the 
auditor  must  measure  the  internal  audit  services 
provided  to  the  audit  client  in  full-time  employee 
hours.  In  order  to  remain  independent,  the  auditor 
must  ensure  that  it  provides  40%  or  less  of  the  total 
hours  expended  by  the  audit  client,  the  auditor  and 
anyone  else  on  internal  audit  matters  related  to 
internal  accounting  controls,  financial  systems,  and 
financial  statements,  and  matters  that  impact  the 
financial  statements. 

'«'  In  addition,  performing  procedures  that 
generally  are  considered  to  be  within  the  scope  of 
the  engagement  for  the  audit  of  the  audit  client's 
financial  statements,  such  as  confirming  accounts 
receivable  and  analyzing  fluctuations  in  account 
balances,  would  not  impair  the  accountant's 
independence,  even  if  the  extent  of  testing  exceeds 
that  required  by  GAAS.  For  example,  if  an 
accountant  in  normal  circumstances  would  plan  to 
observe  ten  percent  of  an  audit  client's  inventory, 
but  at  the  audit  client's  request  the  accountant 
observes  50%  of  inventory  on  hand,  the 
accountant's  independence  would  not  be  impaired. 

'»"  AICPA  Code  of  Professional  Conduct,  ET 
§101.15  (Interpretation  101-13). 


impairing  their  independence,  so  long 
as,  among  other  things,  (i)  the  client 
designates  a  competent  member  of 
management  to  be  responsible  for  the 
internal  audit  function,  (ii)  management 
determines  the  scope,  risk,  and 
frequency  of  internal  audit  activities, 
including  those  to  be  performed  by  the 
auditor,  (iii)  management  evaluates  the 
findings  and  results  arising  from  the 
internal  audit  activities,  including  those 
performed  by  the  auditor,  and  (iv) 
management  evaluates  the  adequacy  of 
the  audit  procedures  performed  and  the 
findings  resulting  from  performance  of 
those  procedures.  In  addition, 
consistent  with  a  later  ruling  by  the 
AICPA,  the  final  rule  requires  that  (v) 
the  audit  client  acknowledges  its 
responsibility  to  establish  and  maintain 
a  system  of  internal  accounting  controls 
in  compliance  with  Section  13(b)(2)  of 
the  Securities  Exchange  Act,  and  (vi) 
that  management  not  rely  on  the 
auditor's  work  as  the  primary  basis  for 
determining  the  adequacy  of  its  internal 
controls.38« 

In  the  Proposing  Release  we  noted 
that  we  v/ere  inclined  not  to  follow  the 
AICPA  rule  on  internal  audit 
outsourcing  because  we  believed  that,  in 
providing  such  services,  the  auditor 
assumed  a  management  function  and,  in 
the  course  of  the  audit,  would  have  to 
review  his  or  her  own  work.  As 
discussed  above,  however,  we  have 
been  persuaded  that  the  auditor  can 
perform  a  limited  amount  of  an  audit 
client's  internal  audit  function  without 
supplanting  management's  role  or 
auditing  its  own  work.  In  addition,  we 
have  been  persuaded  that  encouraging 
internal  audit  outsourcing  at  small 
businesses  is  wise  public  policy.  We 
have,  accordingly,  determined  to  allow 
the  limited  relationships  described 
above  under  the  conditions 
recommended  and  used  at  this  time  by 
the  AICPA. 

(vi)  Management  Functions.  Ciurent 
Rule  2-01  of  Regulation  S-X  and  the 
AICPA's  rules  preclude  accoimtants 
from  acting  as  management.'"'"  We  are 
adopting  Rule  2-01(c)(4)(vi)  as 
proposed,  which  provides  that  an 
accountant's  independence  is  impaired 
with  respect  to  an  audit  client  for  which 
the  accountant  acts,  temporarily  or 
permanently,  as  a  director,  officer,  or 
employee  or  performs  any  decision- 
making, supervisory,  or  ongoing 
monitoring  functions. 

(vii)  Human  Resources.  Under  current 
SECPS  rules,  accountants  cannot 


perform  certain  executive  recruiting  and 
human  resource  services  for  audit 
clients.*"'  Specifically,  under  those 
rules,  an  accountant's  independence 
would  be  impaired  if  the  accountant:  (a) 
Searches  for  or  seeks  out  prospective 
candidates  for  managerial,  executive  or 
director  positions  with  audit  clients;"'"^ 
(b)  engages  in  psychological  testing,  or 
other  formal  testing  or  evaluation 
programs;'*"-*  (c)  undertakes  reference 
checks  of  prospective  candidates  for 
executive  or  director  positions  with 
audit  clients;""*  (d)  acts  as  a  negotiator 
on  the  audit  client's  behalf,  such  as  in 
determining  position,  status  or  title, 
compensation,  fringe  benefits,  or  other 
conditions  of  employment;'*"^  or  (e) 
recommends,  or  advises  an  audit  client 
to  hire,  a  specific  candidate  for  a 
specific  job.'»"^  Those  rules  do  not, 
however,  preclude  an  accountant  from, 
upon  request  of  the  audit  client, 
interviewing  candidates  and  advising  an 
audit  client  on  the  candidate's 
competence  for  financial,  accounting, 
administrative  or  control  positions.*"' 

Excessive  involvement  in  human 
resource  selection  or  development 
places  the  auditor  in  the  position  of 
having  an  interest  in  the  success  of  the 
employees  that  the  auditor  has  selected, 
tested,  or  evaluated.  Accordingly,  an 
auditor  may  be  reluctant  to  suggest  that 
those  employees  failed  to  perform  their 
jobs  appropriately  because  doing  so 
would  require  the  auditor  to 
acknowledge  shortcomings  in  its  himian 
resource  service. 

Commenters  were  concerned  that  our 
proposed  language  expanded  upon  the 
limitations  in  the  AICPA  and  SECPS 
rules.*""  For  example,  commenters 
expressed  concern  that  the  proposed 
rule  would  prohibit  an  accountant  from 
advising  an  audit  committee  on  the 
competence  of  a  prospective  controller 
or  CFO.*"9  Commenters  also -were 
concerned  that  the  proposed  rule 
limited  accoimtants  from  providing  tax- 
related  services  related  to  structuring 
compensation  packages.*'"  We  agree 


3««  AICPA  Code  of  Professional  Conduct,  ET 
§191.206-207  (Interpifltation  101-103). 

««>Former  Rule  2-01(b),  17  C.F.R.  210.2-01(b); 
AICPA  Code  of  Professional  Conduct,  ET  §101.02. 


«»  See  SECPS  Manual  §1000.35  App.  A;  see  also 
AICPA  Code  of  Professional  Conduct,  ET  §101.05 
(Interpretation  101-3)  (deeming  an  auditor's 
independence'  impaired  when  the  auditor  negotiates 
employee  compensation  or  benefits,  or  hires  or 
terminates  client  employees). 

*°'  SECPS  Manual  §1000.35  App.  A. 

*°3  Id. 

*o*Id. 

«» Id.:  AICPA  Code  of  Professional  Conduct,  ET 
§101.05. 
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«o'  SECPS  Manual  §1000.35  App.  A 

*°*  See.  e.g..  Deloitte  &  Touche  Letter:  KPMG 
Letter;  PricewaterhouseCoopers  Letter;  Ernst  & 
Young  Letter. 

♦°»  See,  e.g..  KPMG  Letter;  Ernst  &  Young  Letter. 

*"•  See,  e.g.,  Deloitte  &  Touche  Letter;  Ernst  & 
Yotmg  Letter. 


that  an  objective  evaluation  by  the 
accountant  of  a  candidate's  competency 
for  an  accounting  or  financial  position 
may  be  useful  to  some,  particularly 
smaller,  companies  and  that  the  impact 
of  this  evaluation  is  reduced  by  the 
proscription  that  the  accountant  may 
not  recommend  that  the  audit  client  hire 
a  particular  candidate.  We  also  believe 
that  an  accountant  should  not  negotiate 
regarding  the  contents  of  a 
compensation  package  the  accountant 
has  designed.  Accordingly,  in  light  of 
the  comments  received,  we  have 
modified  the  final  rule,  and  final  Rule 
2-01(c)(4){vii)  more  closely  parallels  the 
SECPS  rules. 

(viii)  Broker-Dealer  Services.  Current 
Rule  2-01  states  that  an  accountant's 
independence  is  impaired  if  the 
accountant  is  connected  with  the  audit 
client  as  an  underwriter  or  promoter.*  *' 
The  Codification  further  states  that 
concurrent  engagement  as  a  broker- 
dealer  is  incompatible  with  the  practice 
of  public  accounting.*' 2  Rule  2- 
01(c)(4)(viii)  combines  these  provisions 
with  certain  provisions  from  the  AICPA 
rules.*"  As  adopted,  the  amendments 
state  that  an  accountant's  independence 
will  be  impaired  if  the  accountant  acts 
as  a  broker-dealer,  promoter,  or 
underwriter  on  behalf  of  an  audit  client, 
makes  investment  decisions  on  behalf  of 
the  audit  client  or  otherwise  has 
discretionary  authority  over  an  audit 
client's  investments,  executes  a 
transaction  to  buy  or  sell  an  audit 
client's  investment,  or  has  custody  of 
assets  of  the  audit  client,  such  as  taking 
temporary  possession  of  securities 
purchased  by  the  audit  client.  As  noted 
in  our  existing  standards,  activities  such 
as  recommending  securities,  soliciting 
customers,  and  executing  orders  create 
a  mutuality  of  interest  and  the  potential 
for  self-review. 

Although  our  intention  was  to  codify 
current  restrictions,  commenters 
believed  that  our  proposal  went 
further.*'*  In  particular,  commenters 
were  concerned  that  by  including  the 
term  "investment  adviser"  we  were 
precluding  accoimtants  from  providing 
certain  investment  advisory  or  personal 
financial  planning  services  that  they 
currently  provide.*'*  In  response  to 


*"  Former  Rule  2-01(b),  17  CFR  210.2-0J(b). 

*"  Codification  §602.02.e.iii. 

*"  See  AICPA  Code  of  Professional  Conduct  ET 
§101.05. 

"*  See,  e.g..  Ernst  &  Young  Letter, 
PricewaterhouseCoopers  Letter. 

«"  See  Arthur  Andersen  &  Co..  1994  SEC  No  Act. 
LEXIS  617  (July  8.  1994)  ("Andersen  No-Action 
Letter")  in  which  the  staff  stated  it  would  not 
recommend  enforcement  action  under  the 
Investment  Advisers  Act  where  an  accounting  firm 
did  not  register  as  an  investment  adviser  but  an 
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these  concerns,  we  have  removed  the 
term  "investment  adviser"  from  the  nde 
text. 

Current  AICPA  rules  specify 
investment  advisory  services  that 
accountants  may  provide  to  audit 
clients  without  impairing  their 
independence.  Under  these  rules, 
accountants  can  recommend  the 
allocation  of  funds  that  an  audit  client 
should  invest  in  various  asset  classes, 
based  on  the  client's  risk  tolerance  and 
other  factors;  provide  a  comparative 
analysis  of  the  client's  investments  to 
third-party  benchmarks;  review  the 
manner  in  which  the  audit  client's 
portfolio  is  being  managed  by 
investment  account  managers;  and 
transmit  a  client's  investment  selection 
to  a  broker-dealer,  provided  that  the 
client  has  made  the  investment  decision 
and  has  authorized  the  broker-dealer  to 
execute  the  transaction.'*  i«  Accoimtants 
may  continue  to  provide  those  services 
without  impairing  their  independence. 

Current  AICPA  rules  also  specify 
investment  advisory  services 
accoimtants  may  not  provide  to  audit 
clients  without  impairing  their 
independence.  The  final  rule 
incorporates  these  restrictions. 
Accordingly,  as  imder  the  AICPA's 
rules,''!^  auditors  cannot  make 
investment  decisions  for  audit  clients  or 
exercise  discretionary  trading  authority 
over  an  audit  client's  account,  cannot 
execute  transactions  for  audit  clients, 
and  cannot  take  custody  of  an  audit 
client's  assets.  Providing  such  services 
creates  a  mutuality  of  interest  and  may 
result  in  the  auditor  having  to  audit  the 
value  of  investments  that  the  auditor 
made  for  the  client. 

The  Codification  states  that  "[t]he 
functions  customarily  performed  (by  a 
broker-dealer]  include  the 
recommendation  of  securities,  the 
solicitation  of  customers  and  the 


affiliated  registered  investment  adviser  provided 
investment  advisory  services.  The  staff  permitted 
the  affiliate  to  publish  a  newsletter  with  financial 
planning  information,  provided  the  newsletter  does 
not  recommend  any  specific  industry  sectors  or 
securities,  to  identify  categories  of  mutual  funds 
that  satisfy  an  advisory  client's  investment 
objectives,  and  to  recommend  two  or  more  mutual 
Funds  in  each  category.  When  an  advisory  client 
wants  more  specific  advice,  the  investment 
advisory  affiliate  accountant  will  provide  a  client 
with  a  list  of  two  or  more  investment  advisers  or 
broker-dealers  that  meet  certain  predetermined 
criteria,  provided  that  the  accountant  does  not 
receive  any  fee  or  other  economic  benefit  from  the 
mutual  funds,  investment  advisers  or  broker-dealers 
recommended.  The  advisory  affiliate  will  disclose 
to  advisory  clients  that  the  recommended  mutual 
funds,  investment  advisers,  or  broker  dealers  may 
include  audit  clients.  See  also  Ernst  &  Young  Letter 
(citing  Andersen  No- Action  Letter). 

«'»  AICPA  Code  of  Professional  Conduct,  ET 
§101.05  (Interpretation  101-3). 


execution  of  orders,  any  one  of  which 
could  involve  securities  transactions  of 
clients  either  as  issuer  or  investor  and 
provide  third  parties  with  sufficient 
reason  to  question  the  accoimtant's 
ability  to  be  impartial  and  objective.  ""•^^ 
Because  these  activities  continue  to  be 
encompassed  within  the  meaning  of 
"broker-dealer"  under  the  rule  we  are 
adopting,  and  therefore,  when 
performed  on  behalf  of  an  audit  client, 
impair  an  auditor's  independence,  we 
have  eliminated  the  language  "in  any 
capacity  recommending  the  purchase  or 
sale  of  an  audit  client's  seciuities'  from 
the  rule  text. 

By  restricting  broker-dealer  services  to 
those  provided  "on  behalf  of  the  audit 
client,"  we  do  not  mean  to  suggest  that 
an  auditor  can  recommend  an  audit 
client's  securities  to  either  another  audit 
client  or  a  non-audit  client.''*^  The 
language  "on  behalf  of  the  audit  client 
encompasses  all  situations  in  which  the 
auditor  is  directly  or  indirectly 
compensated  for  the  recommendation. 

The  final  rule,  however,  will  not  alter 
current  guidance  as  to  the  corporate 
finance  consulting  services  auditors 
provide  to  audit  and  non-audit 
clients.''2o  For  example,  accountants, 
without  impairing  their  independence, 
may  advise  audit  clients  in  need  of 
capital  that  one  alternative  is  to  do  a 
public  offering  of  their  securities.  Also, 
the  staff  has  indicated  that  limited 
activities  on  the  part  of  the  auditor  by 
way  of  general  explanatory  work  and 
limited  fact  finding  (such  as  identifying 
and  introducing  an  audit  client  to 
potential  merger  partners  that  meet 
specified  criteria)  would  not  impair  an 
auditor's  independence.  An  auditor's 
independence  would  be  impaired, 
however,  by  entering  into  preliminary 
or  other  negotiations  on  behalf  of  an 
audit  client,  by  promoting  the  client  to 
potential  buyers,  or  "with  respect  to 
subsequent  audits  of  a  client  if  the 
accoimtant  renders  advice  as  to 
whether,  or  at  what  price  a  transaction 
should  be  entered  into."*^!  These 


<'» Codification  S602.02.e.iii. 

*'"See  Arthur  Andersen  Letter  (acknowledging 
that  it  is  appropriate  to  prohibit  accountants  from 
recommending  any  specific  securities  to  audit 
clients  and  ftom  recommending  audit  clients' 
securities  to  non-audit  clients). 

"°  See  AICPA  Code  of  Professional  Conduct,  ET 
§101.05,  Interpretation  101-3,  which  states  that  an 
accountant's  independence  would  not  be  impaired 
if  that  accountant  assists  in  developing  corporate 
strategies,  assists  in  identifying  or  introducing  the 
client  to  possible  sources  of  capital  that  meet  the 
client's  specifications  or  criteria,  assists  in 
analyzing  the  effects  of  proposed  transactions, 
assists  in  drafting  an  offering  document  or 
memorandum,  or  participates  in  tran.saction 
negotiations  in  an  advisory  capacity. 

••2'  Letter  from  Edmund  Coulson,  Chief 
Accountant,  SEC,  to  Edward  McGowen,  Pannell 


interpretations  of  former  Rule  2-01  (b) 
apply  equally  to  the  amended  rule  we 
adopt  today.  To  the  extent  an  auditor  is 
otherwise  permitted  to  provide  services 
to  a  non-audit  client  concerning 
corporate  financing  fransactions  to 
which  an  audit  client  is  a  party,  the 
permissibility  of  those  services  does  not 
tiUTi  on  whether  the  advice  involves 
transactions  in  which  the  consideration 
provided  by  an  audit  client  to  the  non- 
audit  client  is  in  the  form  of  an  audit 
client's  securities,  as  opposed  to  cash  or 
other  assets. 

Commenters  expressed  concern  that, 
because  the  terms  "securities 
professional"  and  "analyst"  are  not 
defined  in  the  securities  laws,  they 
would  cause  confusion.*^^  To  avoid  any 
such  confusion  and  to  limit  concerns 
about  overbroad  application  of  those 
terms,  we  have  eliminated  those  terms 
from  the  rule  text.  We  note,  however, 
that  broker-dealers  provide  an  array  of 
services  that  may  include  analyst 
activities. 

Finally,  we  have  not  included  in  the 
final  rule  the  prohibition  relating  to 
designing  broker-dealer  or  investment 
adviser  compliance  systems.  We  have 
eliminated  this  provision  to  conform  the 
rule  to  current  law. 

(ix)  Legal  Services.  For  the  reasons  set 
forth  in  the  Proposing  Release,  we 
believe  that  there  is  a  fundainental 
conflict  between  the  role  of  an 
independent  auditor  and  that  of  an 
attorney.  The  auditor's  charge  is  to 
examine  objectively  and  report, 
regardless  of  the  impact  on  the  client, 
while  the  attorney's  fundamental  duty  is 
to  advance  the  client's  interests. '♦^^  As 
discussed  in  the  Proposing  Release  at 
greater  length,  *^^  existing 
regulations,  ■'25  the  U.S.  Supreme 
Court,*2B  and  professional  legal 
organizations  '•-^  have  deemed  it 
inconsistent  with  the  concept  of  auditor 
independence  for  an  accountant  to 
provide  legal  services  to  an  audit  client. 
Accordingly,  we  are  adopting  the 
proposed  rule  as  to  legal  services  with 
a  few  modifications.  Final  Rule  2- 
01(c)(4)(ix)  provides  that  an  accountant 
is  not  independent  of  an  audit  client  if 
the  accountant  provides  any  service  to 


Kerr  Forster.  at  2  ()uly  11, 1988)  (discussing  mergers 
and  acquisition  services,  among  others). 

"'  See  Ernst  &  Young  Letter: 
PricewaterhouseCoopers  Letter. 

*''  See  also  ISB,  "Discussion  Memorandum  99- 
4:  Legal  Services"  (Dec.  1999). 

*'*  See  Proposing  Release,  Section  UI.D.l(b)(ix). 

«»s Codification  §602.02.e.ii. 

"^Arthur  Young.  465  U.S.  at  819-20  n.l5. 

*"  American  Bar  Association  Commission  on 
Multidisciplinary  Practice,  Report  to  the  House  of 
Delegates,  at  5  ()uly  2000)  (  "ABA  Report  ") 
(available  at  www.ABAnet.org/cpr/ 
mdpfinalrep2000.html). 


an  audit  client  under  circumstances  in 
which  the  person  providing  the  service 
must  be  admitted  to  practice  before  the 
courts  of  a  U.  S.  jurisdiction. 

We  understand  that  some  firms, 
largely  through  their  foreign  affiliates, 
are  providing  legal  services  outside  of 
the  United  States.  Moreover,  we 
understand  ''^e  that  lawyers  affiliated 
with  foreign  affiliates  of  U.  S. 
accoimting  firms  on  occasion  provide 
legal  services  in  the  United  States  where 
they  are  not  required  to  be  admitted  to 
a  bar  in  the  United  States.  The  final  rule 
does  not  address  these  practices,  where 
local  law  does  not  preclude  such 
services  and  the  services  relate  to 
matters  that  are  not  material  to  the 
consolidated  financial  statements  of  an 
SEC  registrant  or  are  routine  and 
ministerial.  We  note,  however,  that  it  is 
clear  to  us  that  legal  services  provided 
outside  the  United  States  raise  serious 
independence  concerns  under 
circumstances  other  than  those  meeting 
at  least  those  minimum  criteria. 

We  solicited  comment  on  whether  our 
proposed  rule  on  legal  services  created 
uncertainty  or  complexity  since  the 
prohibition  focused  on  the  jurisdiction 
in  which  the  legal  services  were 
provided.  Commenters  stated  that 
indeed  the  rule  should  be  revised 
because  U.S.  attorneys  can,  under 
various  circumstances,  render  legal 
services  in  jurisdictions  where  they  are 
not  licensed  to  practice  law.  For 
example,  when  an  attorney  is  not 
licensed  to  practice  law  in  a  particular 
jurisdiction,  he  or  she  can  apply  to  a 
court  pro  hoc  vice  to  be  able  to  appear 
before  the  court  for  purposes  of  the 
case.'*29  Accordingly,  we  modified  the 
rule  so  that  an  accountant's  ability  to 
render  legal  services  no  longer  depends 
on  his  or  her  being  licensed  in  the 
jurisdiction  where  the  services  are 
rendered,  but  rather  on  whether,  under 
the  circumstances,  the  provider  of  the 
services  must  be  admitted  to  practice 
before  the  courts  of  a  U.S.  jurisdiction. 

Some  commenters  suggested  that 
safeguards,  such  as  firewalls,  could 
prevent  or  cure  any  independence 
problem  that  might  arise  by  virtue  of  an 
accountant  providing  legal  services  to 
an  audit  client.'*^"  Recently,  the 
Commission  on  Multidisciplineiry 
Practice  of  the  ABA  considered  whether 
firewalls  would  address  sufficiently 
issues  that  might  arise  if  a  law  firm  were 
to  provide  both  legal  and  other 


services.'*3i  That  Commission  rejected 
the  firewall  approach,  stating  "[We] 
explicitly  recognize!]  the(] 
incompatibility  [of  legal  and  audit 
services].  [We]  do  not  believe  that  a 
single  entity  should  be  allowed  to 
provide  legal  and  audit  services  to  the 
same  client.  "^^^  In  light  of  ciurent 
regulations  and  the  ABA  Report,  we 
have  determined  not  to  adopt  a  firewall 
approach. 

(x)  Expert  Services.  We  are  not 
adopting  the  proposal  to  restrict  the 
provision  of  expert  services.  The 
proposed  rule  would  have  provided  that 
an  accountant's  independence  is 
impaired  as  to  an  audit  client  if  the 
accountant  renders  or  supports  expert 
opinions  for  the  audit  client  or  an 
affiliate  of  the  audit  client  in  legal, 
administrative,  or  regulatory  filings  or 
proceedings  ("expert  services"). 
Commenters  said  that  our  proposals 
went  beyond  current  rules.'^^^  For 
example,  AICPA  Ethics  Standards 
permit  accountants  to  serve  as  expert 
witnesses. *34 

Commenters  argued  that  accoimtants 
may  need  to  act  as  experts  in  defending 
work  they  have  done  for  audit  clients 
before  such  bodies  as  the  Internal 
Revenue  Service,  and  indeed,  this 
Commission.''35  As  stated  in  the 
Proposing  Release,  we  did  not  intend  for 
our  proposals  to  prohibit  an  auditor 
from  testifying  as  a  fact  witness  to  its 
audit  work  for  a  particular  client.  In 
those  instances,  the  auditor  is  merely 
providing  a  factual  account  of  what  he 
or  she  observed  and  the  judgments  he  or 
she  made.  Nevertheless,  to  avoid 
confusion  and  any  uncertainty  that 
might  be  created  by  permitting  the 
accountant  to  testify  in  one  capacity  but 
not  another,  we  have  determined  not  to 
adopt  a  restriction  on  expert  services. 
When  an  accountant  performs  such 
services,  however,  he  or  she  should  be 
particularly  mindful  of  his  or  her  duty 
to  maintain  objectivity  and  integrity,  as 

discussed  in  the  AICPA  Ethics 
Regulations. *36 


■•28  See  Ernst  &  Young  Letter; 
PricewaterhouseCoopers  Letter;  Arthur  Andersen 
Letter. 

*^See.  e.g..  Va.  Sup.  Ct.  R.  1A:4  (2000). 

*3o  See,  e.g.,  Arthur  Andersen  Letter. 


*"  See  ABA  Report,  supra  note  427. 

*"  Id.  at  5  (footnote  omitted). 

*"  See,  e.g.,  PricewaterhouseCoopers  Letter; 
Deloitte  &  To'uche  Letter. 

"*  AICPA  Code  of  Professional  Conduct,  ET 
§101.202-101.203. 

"^  See,  e.g.,  Arthur  Andersen  Letter. 

'36  /UCPA  Code  of  Professional  Conduct,  ET 
§102.07  ("[Ijn  the  performance  of  any  professional 
service,  a  member  shall  comply  with  rule  102  |ET 
§102.01),  which  requires  maintaining  objectivity 
and  integrity  and  prohibits  subordination  of 
judgment  to  others.  *   *   *  Moreover,  there  is  a 
possibility  that  some  requested  professional 
services  involving  client  advocacy  may  appear  to 
stretch  the  bounds  of  performance  standards,  may 
go  beyond  sound  and  reasonable  professional 
practice,  or  may  compromise  credibility,  and 
thereby  pose  an  unacceptable  risk  of  impairing  the 


c.  Alternative  Approaches  to  Scope  of 
Services  Restrictions.  As  discussed  in 
the  Proposing  Release,  we  considered  a 
number  of  alternatives  concerning  scope 
of  services.  We  solicited  public 
comment  on  each  alternative.  After 
considering  the  comments  received,  we 
have  determined  not  to  adopt  any  of  the 
alternatives  proposed. 

For  the  reasons  discussed  above,  we 
have  not  adopted  a  disclosure-only 
approach  or  a  complete  ban  on  auditors' 
provision  to  audit  clients  of  non-audit 
services.  In  addition,  as  discussed 
above,  we  welcome  and  encourage 
active  oversight  by  audit  committees 
with  respect  to  auditor  independence, 
but  do  not  believe  that  such  oversight 
obviates  the  need  for  the  rule  we  adopt 
today.  In  this  regard,  it  is  our  statutory 
responsibility  to  protect  the  public 
interest. 

We  are  {>ersuaded  that  relying  on  a 
firewalls  approach  is  also  unworkable. 
Under  a  firewalls  approach,  there  would 
be  a  strict  separation  between  those 
professionals  in  the  accounting  firm 
who  perform  audit  work  for  an  audit 
client  and  those  who  provide  non-audit 
services  for  the  client.  GAAS,  however, 
under  certain  circumstances  requires 
that  auditors  seek  out  a  registrant's 
consultants  in  the  course  of  an  audit  to 
discuss  work  performed  by  the 
consultant.*^'  Accordingly,  a  strict 
firewalls  approach  would  conflict  with 
GAAS  requirements. 

5.  Contingent  Fees 

,  We  proposed  to  restrict  the  receipt  of 
contingent  fees  from  audit  clients,  and 
we  continue  to  believe  that  contingent 
fee  arrangements  result  in  the  auditor 
having  a  mutual  interest  with  the  client. 
For  example,  if  an  accounting  firm 
arranged  to  receive  an  audit  fee  of 
$200,000,  but  half  of  that  fee  was 
contingent  on  the  audit  client 
successfully  completing  an  initial 
public  offering  within  the  following 
year,  the  auditor  would  have  a  mutual 
interest  with  the  audit  client  in  the 
success  of  the  planned  IPO  and  in  the 
continuing  viability  of  the  audit  client. 
Consequendy,  we  are  adopting  a 
restriction  on  contingent  fees.  In 
response  to  comments,*^^  however,  we 


reputation  of  the  member  and  his  or  her  firm  with 
respect  to  independence,  integrity,  and  objectivity. 
In  such  circumstances,  the  member  and  the 
member's  firm  should  consider  whether  it  is 
appropriate  to  perform  the  serNaces."). 

"'  AICPA  SAS  No.  22,  AU  §  311.04b;  AU 
§9311.03. 

*'"  See,  e.g..  PricewaterhouseCoopers  Letter: 
Deloitte  &  Touche  Letter. 
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modified  the  rules  to  parallel  more 
closely  the  existing  restrictions.^'s 

Final  Rule  2-01  fcKS)  defines  a 
contingent  fee  as  any  fee  established  for 
the  performance  of  any  service  pursuant 
to  an  arrangement  in  which  no  fee  will 
be  charged  unless  a  specified  finding  or 
result  is  attained,  or  in  which  the 
amoimt  of  the  fee  is  otherwise 
dependent  upon  the  finding  or  result  of 
such  service.  Contingent  fees  include 
commissions  and  similar  payments. 
Consistent  with  the  AICPA  rules,  oiu 
definition  of  "contingent  fees"  contains 
an  exception  for  fees  fixed  by  courts  or 
other  public  authorities,  or.  in  tax 
matters,  fees  determined  based  on  the 
results  of  judicial  proceedings  or  the 
findings  of  governmental  agencies.  We 
have  added  the  AICPA's  exception  for 
fees,  in  tax  matters,  determined  based 
on  the  results  of  judicial  proceedings  or 
the  findings  of  governmental  agencies. 
This  exception  is  based,  in  part,  on  the 
position  that  when  the  fee  is  determined 
not  by  the  parties  but  by  courts  or 
government  agencies  acting  in  the 
public  interest,  it  is  less  likely  that  such 
fees  will  be  used  to  create  a  mutual 
financial  interest  between  the  auditor 
and  audit  client.  This  exception  also 
acknowledges  that,  as  explained  above, 
tax  services  generally  do  not  create  the 
same  independence  risks  as  other  non- 
audit  services. 

In  response  to  comments,  we  have 
eliminated  from  the  rule  text  the 
language  regarding  "value  added"  fees. 
Some  commenters  represented  that 
accounting  firms  sometimes  receive  fees 
where  the  client  determines  at  the  end 
of  the  engagement  whether  the  services 
rendered  warrant  an  additional  fee,  but 
there  is  no  agreement  (written  or 
otherwise)  for  the  audit  client  to  pay  the 
additional  fee.  In  these  situations,  the 
client,  at  its  complete  discretion, 
determines  at  the  end  of  the 
performance  period  that  the  accountant 
provided  services  that  had  greater  value 
than  the  amount  due  under  the  contract. 
That  type  of  "value  added"  fee  is  not 
within  the  scope  of  the  prohibition.'*'*'' 

On  the  other  hand,  the  staff  will  look 
closely  to  determine  whether  a  fee 
labeled  a  "value  added"  fee  is  in  fact  a 
contingent  fee,  such  as  where  there  are 
side  letters  or  other  evidence  that  ties 
the  fee  to  the  success  of  the  services 
rendered.  For  example,  as  discussed  in 
the  Proposing  Release,  an  auditor  might 


undertake  a  study  of  certain  tjrpes  of  a 
client's  expenditures  in  order  to  identify 
greater  amounts  of  qualifying  expenses 
that  would  result  in  greater  income  tax 
credits.  Fees  for  such  services  might  be 
based  on  a  percentage  of  the  tax  credits 
generated,  a  base  fee  plus  a  percentage 
of  tax  credits  generated  over  a  pre- 
determined base  amount,  or  a  base  fee 
plus  a  "value  added"  amount  to  be 
added  to  the  base  fee.  In  that  case,  the 
accounting  firm's  economic  benefit  will 
be  greater  if  the  tax  credits  are 
maximized.  Because  this  interest  (in  the 
economic  benefit)  is  inconsistent  with 
acting  independently  in  assessing  the 
accuracy  of  the  impact  on  the  income 
tax  accounts  and  fhiancial  statements  of 
the  tax  credits,  those  kinds  of  fee 
arrangements  are  prohibited  under  the 
final  rule. 

E.  Quality  Control  Provisions 

We  recognize  that  situations  may  arise 
where  an  accountant's  independence 
becomes  impaired  inadvertently,  such 
as  where  a  family  member  makes  an 
investment  of  which  the  covered  person 
is  not  aware.  Paragraph  (d)  addresses 
those  situations.  We  are  adopting  a 
limited  exception  pursuant  to  which 
inadvertent  violations  of  these  rules  by 
covered  persons  will  not  make  the 
accounting  firm  not  independent  if  the 
accounting  firm  maintains  certain 
quality  controls  and  satisfies  otljer 
conditions.  The  effect  of  this  provision 
is  that  an  accounting  firm  that  has 
appropriate  quality  controls  will  not  be 
deemed  to  lack  independence  when  an 
accoimtant  did  not  know  of  the 
circumstances  giving  rise  to  the 
impairment  and.  upon  discovery,  the 
impairment  is  quickly  resolved. 

As  we  explained  in  the  Proposing 
Release,  strong  quality  controls  deter, 
detect,  and  provide  a  means  to  address 
impairments  of  an  auditor's 
independence.  Our  staff  has  stated 
repeatedly  that  it  is  concerned  that 
firms,  particularly  larger  firms,  may  lack 
appropriate  worldwide  quality 
controls.*'' '  The  staff  has  urged  certain 
firms  to  review  and  modernize  existing 
procediu-es.'*'*2 

Many  firms  have  designed  and 
implemented  quality  controls  or  are 
doing  so  now.  In  that  regard,  several 
commenters  wrote  that  because  firms 
already  have  quality  control  procedures 


in  place,  there  is  no  need  for  this 
provision.'*'*^  Other  commenters 
supported  the  provision  and  asked  us  to 
adopt  it.-***  We  are  adopting  this  limited 
exception  to  the  general  principle  that 
attributes  to  an  entire  firm 
independence  impairments  of 
individual  accountants.  We  proposed 
such  a  limited  exception  in  die  belief 
that  adequate  quality  controls  would 
limit  the  occasions  in  which  the 
exception  would  come  into  play. 
Without  such  a  requirement,  we  fear 
that  the  incidence  of  individual 
violations  would  be  much  greater. 

Paragraph  (d)  provides  that  an 
accounting  firm's  independence  wUl  not 
be  impaired  solely  because  a  covered 
person  in  the  firm  is  not  independent, 
as  long  as  three  conditions  are  met. 
First,  the  covered  person  must  not  have 
known  of  the  circumstances  giving  rise 
to  the  lack  of  independence.  The 
proposed  rule  provided  that  to  take 
advantage  of  the  exception,  the  firm 
must  show  that  the  covered  person  did 
not  know,  and  was  "reasonable  in  not 
knowing,"  of  the  circumstances  giving 
rise  to  the  impairment.  One  commenter 
suggested  eliminating  this  language 
because,  once  a  firm  implements  a 
quality  control  system  envisioned  in  the 
rule  (with  automated  tracking  of 
investments,  ongoing  training,  and 
inspections  and  monitoring  programs),  a 
person  may  never  be  deemed  to  be 
"reasonable"  in  not  knowing  the 
circumstances  giving  rise  to  an 
impairment,  and  the  exception  would 
never  be  available.''''^  Accordingly,  we 
have  revised  the  first  condition  to  apply 
when  the  covered  person  did  not  know 
of  the  circumstances  giving  rise  to  the 
impairment. 

The  second  condition  is  that  the 
covered  person's  lack  of  independence 
was  corrected  as  promptly  as  possible 
under  the  relevant  circumstances  after 
the  covered  person,  or  the  firm,  became 
aware  of  it.  Several  commenters 
suggested  adding  the  phrase  "under  the 
relevant  circiunstances.""**^  We  agree 
that  this  change  is  appropriate  because 
whether  an  action  is  "prompt"  depends, 
at  least  in  part,  on  the  surrounding 
circumstances.  In  light  of  this  change, 
however,  we  also  have  revised  this 
provision  so  that  the  lack  of 
independence  must  be  corrected  as 


promptly  as  possible  imder  the  relevant 
circumstances. 

The  third  condition  is  that  the 
accounting  firm  must  have  a  quality 
control  system  in  place  that  provides 
"reasonable  assurance"  that  the  firm 
and  its  employees  do  not  lack 
independence.  As  we  stated  in  the 
Proposing  Release,  we  believe  that  a 
quality  control  system  is  the  first  line  of 
defense  to  guard  against  independence 
impairments.  We  understand  that 
accounting  firms  vary  greatly.  The  rule 
we  are  adopting,  as  proposed,  explicitly 
states  that  the  quality  control  provisions 
may  take  into  accoimt  the  size  and 
natiu-e  of  the  firm's  practice. 

In  the  Proposing  Release,  we  stated 
that  a  firm's  quality  controls  should 
apply  to  the  firm  and  its  affiliates 
worldwide,**^  and  we  solicited 
comment  about  whether  a  firm's  quality 
controls  should  be  this  comprehensive. 
We  received  useful  comments  about  the 
applicability  of  this  provision  to  foreign 
affiliates.'''"'  Because  we  have 
eliminated  the  definition  of  affiliate  of 
the  accounting  firm,  however,  we  have 
modified  the  third  provision  to  state 
that  the  quality  controls  must  cover  at 
least  all  employees  and  associated 
entities  of  the  accounting  firm 
participating  in  the  engagement, 
including  employees  and  associated 
entities  located  abroad.  While  we  do  not 
necessarily  expect  a  firm  making  use  of 
the  limited  exception  to  demonstrate 
that  it  has  implemented  appropriate 
quality  control  systems  in  each  of  its 
offices  worldwide,  the  rule  requires 
that,  to  avail  itself  of  the  limited 
exception,  the  firm  must  have  quality 
control  systems  that  cover  each 
employee  and  associated  entity 
participating  in  the  engagement  for 
which  independence  was  impaired. 

Several  commenters  stated  that  while 
it  is  appropriate  for  the  Commission  to 
examine  whether  a  firm  or  a  covered 
person  is  independent,  we  should  not 
prescribe  quality  controls.'*'*^  The  rule 
does  not  require  any  firm  to  adopt    . 
quality  controls.''^''  Rather,  for  the 
reasons  stated  above,  it  makes  adequate 
quality  controls  a  prerequisite  for  a 
limited  exception  where  the  firm 
otherwise  would  be  deemed  not 
independent. 


*^^  AIC^A  Code  of  Professional  Conduct.  ET 
§302.01. 

**°  As  Ray  |.  Groves,  former  Chainnan  and  CEO. 
Ernst  &  Young  testified.  "It  does  not  impair 
independence  to  reward  a  professional  who  excels 
in  his  or  her  performance,  or  who  exceeds 
reasonable  expectations."  Written  Testimony  of  Ray 
J.  Groves  (July  26.  2000). 


**'  See  Letter  from  Lynn  Tiuner.  Chief 
Accountant.  SEC,  to  Charles  Bowsher,  Chainnan, 
POB  (Dec.  9.  1999);  see,  e.g..  In  the  Matter  of 
PricewaterhouseCoopers.  LLP,  AAER  No.  1098  (Jan. 
14.  1999). 

*"  See  Letters  from  Lynn  Turner.  Chief 
Accountant,  SEC.  to  Michael  Conway,  Chairman, 
SECPS  Executive  Committee  (Nov.  30.  1998;  Dec.  8, 
1999;  N4ay  1.2000). 


«*3  AICPA  Letter;  Deloitte  &  Touche  Letter;  KPMG 
Letter;  Letter  of  Jodi  L.  McFall.  CPA  (Sept.  1.  2000); 
Letter  of  Electronic  Data  Systems  (Sept.  11.  2000); 
Letter  of  William  Tourville.  CPA  (Sept.  14,  2000); 
Letter  of  Gary  Whitsell  (Sept.  19.  2000). 

***  Letter  of  Thomas  Graves  (July  18,  2000);  Letter 
of  the  FEE  (Sept.  25.  2000). 

««»  See  Ernst  &  Young  Letter. 

♦"See.  e.g.,  Ernst  &  Young  Letter. 


**' Proposing  Release,  n.  192. 

**"  See  Ernst  &  Young  Letter  (acknowledging  that 
the  requirement  applies  worldwide). 

**»  See  KPMG  Letter;  Letter  of  KPMG  Europe 
(Sept.  22,  20000). 

••™GAAS  already  requires  firms  to  have  quality 
controUs  for  their  audit  practices  and  refers  auditors 
to  the  "Statements  on  Quality  Control  Standards" 
("SQCS")  for  g<iidance  regarding  the  elements  of 
those  systems.  AICPA  SAS  No.  25;  AU  section  161. 


Rule  2-01  (d)(4)  describes  the 
elements  of  a  quality  control  system  that 
large  accounting  firms — those  with  more 
than  500  SEC  registrants  as  audit, 
review,  or  attest  clients — must  have  in 
place  to  qualify  for  the  limited 
exception-''^^  Many  of  the  elements  are 
set  forth  in  a  1999  letter  fi-om  the  staff 
to  the  SECPS.""  While  the  rule  as 
adopted  requires  only  the  larger  firms  to 
implement  these  elements  to  qualify  for 
the  limited  exception,  we  note  that 
some  of  these  elements  may  be  suitable 
for  other  firms  as  well.  We  discuss  the 
elements  below. 

1.  Written  Independence  Policies  and 
Procedures 

The  largest  firms'  independence 
policies  and  procedures  must  be 
reduced  to  writing.  As  we  stated  in  the 
Proposing  Release,  we  expect  the 
policies  and  procedures  to  be 
comprehensive,  to  cover  all 
professionals  in  the  accounting  firm, 
and  to  address  all  aspects  of 
independence,  including  financial, 
employment,  and  business 
relationships,  as  well  as  fee 
arrangements. 

2.  Automated  Systems 

Large  firms  must  have  automated 
systems  to  identify  investments  that 
may  impair  independence.  In  our 
proposal,  this  provision  applied  to  all 
employees  in  the  firm.  Commenters 
stated,  however,  that  it  may  not  be 
necessary  for  the  automated  quality 
control  system  to  include  the  financial 
investments  of  persons  below  the 
managerial  level.  Commenters  also 
stated  that  it  may  be  difficult  to 
establish  a  system  to  identify  all 
financial  relationships  that  might  impair 
independence.*^^  These  commenters 
suggested  revising  the  provision  for  an 
automated  tracking  system  to  apply  only 
to  partners  and  managerial  employees, 
while  adding  a  provision  providing  for 
timely  dissemination  of  information 
about  its  current  list  of  audit  clients  to 


<5i  We  considered  whether  to  use  the  number  of 
firm  professionals,  instead  of  the  number  of  SEC 
registrants,  to  determine  which  firms  are  required 
to  implement  the  quality  controls  in  Rule  2-01  (d) 
to  qualify  for  the  limited  exception.  See  SECPS 
Manual  §  1000.46.  We  use  number  of  SEC 
registrants  because  we  are  particularly  concerned 
with  those  firms  that  audit  a  large  number  of  SEC 
registants,  regardless  of  the  number  of 
professionals,  and  because  we  can  more  easily 
verify  the  number  of  SEC  registrants  audited  by  a 
firm. 

*"  Letter  from  Lynn  Turner,  Chief  Account,  SEC, 
to  Michael  Conway.  Chairman,  SECPS  Executive 
Committee  (DEC.  9. 1999). 

*"  See,  e.g.,  Letter  of  KPMG  Europe  (Sept.  22, 
2000). 


all  professionals.^^*  We  agree  with  these 
commenters  that  non-managerial 
employees  have  less  control  over  the 
audit  process  and,  therefore,  need  not  be 
included  in  the  automated  system. 
However,  to  meet  this  limited 
exception,  a  firm's  quality  control 
system  must  provide  reasonable 
assurance  that  nonpartners  and 
managerial  employees  are  complying 
with  the  applicable  independence  rules. 
We  also  have  clarified  the  scope  of  the 
required  automated  system,  by  changing 
the  words  "financial  relationships"  to 
"investments  in  securities." 
Accordingly,  an  automated  system 
would  not  need  to  track  covered 
persons'  "other  financial  interests," 
such  as  brokerage  and  credit  card 
accoimts,  to  qualify  for  this  limited 
exception.  We  also  note  that,  for 
purposes  of  monitoring  compliance 
with  our  rule  on  "material"  indirect 
investments,  an  automated  system  need 
not  track  coVered  persons'  net  worth  to 
determine  if  an  indirect  investment  is 
material  to  that  person.  Nonetheless, 
such  a  system  must  provide  some  means 
of  identifying  indirect  investments  that 
might  impair  independence  vmder  the 
material  indirect  investment  rule. 

3.  Timely  Information 

In  light  of  the  changes  made  to  the 
requirement  for  automated  systems,  we 
added  a  provision  that  applies  to  all 
professionals.  The  quality  controls  of  a 
large  firm  taking  advantage  of  the 
limited  exception  must  include  a  system 
that  provides  timely  information  about 
the  entities  from  which  the  accountant 
must  be  independent.  We  expect  that 
this  system,  for  example,  would  contain 
current  and  accurate  information  about 
audit,  review,  and  attest  clients  of  the 
accounting  firm  and  the  affiliates  of 
those  audit  clients.  All  professionals 
should  be  able  quickly  to  determine 
whether  an  investment  they  are  about  to 
make  may  cause  the  independence  of 
the  firm  to  be  impaired. 

4.  Training 

Large  firm  qualify  controls  also  must 
include  annual  or  ongoing  firm-wide 
training  about  auditor  independence, 
and  we  are  adopting  this  provision  as 
proposed.  Each  professional  in  a  large 
accoimting  firm  should  be  able  to 
demonstrate  competence  with  respect  to 
professional  standards,  legal 
requirements,  and  firm  policies  and 
procedures. 


*'■*  See  Ernst  &  Young  Letter; 
PricewaterhouseCoopers  Letter. 
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5.  Internal  Inspection  and  Testing 

For  a  large  firm  to  qualify  for  the 
limited  exception,  its  quality  controls 
must  include  an  internal  inspection  and 
testing  program  to  monitor  adherence  to 
the  independence  requirements  of  the 
profession,  standard  setters,  and  other 
regulatory  bodies.  This  would  entail 
procedures  to  audit,  on  a  test  basis, 
information  submitted  by  employees 
and  partners  and  information  in  a  client 
investment  database.  Firms  also  should 
monitor  the  investments  of  the  firms 
themselves  and  their  pension  and 
retirement  plans,  and  any  business 
arrangements  with  their  audit  clients. 

6.  Notice  of  Names  of  Senior 
Management  Responsible  for 
Independence 

We  also  proposed  to  require,  with 
respect  to  large  firms,  that  all  firm 
members,  officers,  directors,  and 
employees  be  notified  of  the  name  and 
title  of  the  member  of  senior 
management  responsible  for  compliance 
with  the  independence  requirements. 
We  are  adopting  this  provision  as 
proposed. 

7.  Prompt  Reporting  of  Employment 
Negotiations 

The  quality  control  system  of  a  large 
firm  must  contain  written  policies  and 
procedures  to  require  firm  professionals 
to  report  promptly  to  the  firm  as  soon 
as  they  begin  employment  negotiations 
with  an  audit  client.  The  firm  also 
should  have  appropriate  procedures  to 
remove  immediately  such  a  professional 
from  an  audit  client's  engagement  and 
review  the  professional's  work  related  to 
that  audit  client.  In  addition,  we  believe 
such  engagements  should  be  selected  for 
peer  review.  As  proposed,  this  provision 
would  have  applied  to  all  firm 
professionals.  Commenters.  however, 
suggested  that  the  provision  should 
apply  only  to  partners  and  covered 
persons.*^^  Because  of  the  number  of 
professionals  employed  by  the  larger 
firms,  and  because  we  are  most 
concerned  with  individuals  who  may 
affect  the  audit,  we  have  revised  this 
provision  to  apply  only  to  partners  and 
covered  persons. 

8.  Disciplinary  Mechanism 

As  we  proposed,  the  quality  control 
system  of  a  large  firm  also  must  have  a 
disciplinary  mechanism  to  ensure 
compliance.  One  commenter  stated  that 
a  disciplinary  mechanism  may  only 
promote  compliance,  but  cannot  ensure 
it.*^^  Althougb  no  system  can  guarantee 


100%  compliance  in  all  circumstances, 
a  firm's  quality  controls  should  be 
designed  and  implemented  to  ensure 
compliance,  not  merely  to  promote  it. 
We  are,  therefore,  adopting  this 
language  as  proposed. 

Several  commenters  noted  that  firms 
operating  overseas  may  be  prohibited 
from  requesting  certain  information 
based  on  local  restrictions  on 
information  gathering,  or  they  may  be 
required  to  amend  an  employee's 
employment  contract  before  doing  so.*^^ 
We  are  sensitive  to  these  concerns  and 
we  have  responded,  in  part,  by 
providing  for  a  long  transition  period  for 
accountants  operating  abroad,  as 
discussed  below.  In  any  event,  the 
SECPS  has  required  member  firms  to 
implement  quahty  controls,  including 
many  of  these  provisions. ""^^  If  a  firm  is 
unable  to  apply  its  quality  controls  to 
offices  outside  the  U.S.,  it  may  be 
unable  to  take  advantage  of  the  limited 
exception  we  are  adopting. 

F.  Transition  and  Grandfathering 

1.  Transition  •> 

a.  Appraisal  or  Valuation  Services  or 
Fairness  Opinions,  and  Internal  Audit 
Services.  We  proposed  that,  for  the  two 
years  following  the  effective  date  of 
Rule  2-01,  providing  to  an  audit  client 
certain  non-audit  services  identified  in 
the  rule  would  not  impair  the 
accountant's  independence  if  the 
services  were  provided  under  an 
existing  contract  and  performing  the 
services  would  not  impair  the 
accoimtant's  independence  under 
existing  requirements.  As  discussed 
above,  we  modified  eight  of  the  non- 
audit  service  provisions  proposed  to 
parallel  or  draw  from  current 
independence  requirements  regarding 
these  services.  Because  the  restrictions 
embodied  in  these  provisions  now  more 
closely  parallel  ciurent  restrictions,  we 
assiune  that  accountants  currently 
comply  with  them. 

With  respect  to  appraisal  or  valuation 
services  or  fairness  opinions  and 
internal  audit  services,  however,  we  are 
providing  for  a  longer  transition  because 
the  new  rule  extends  beyond  current 
restrictions.  Final  Rule  2-01(e}(l)(i) 
provides  that  an  accountant's 
independence  will  not  be  impaired  if 
the  accoimtant  continues  for  up  to 
eighteen  months  to  provide  to  an  audit 
client  these  services,  so  long  as  the 


«*  See  Ernst  &  Young  Letter 
PricewaterhouseCoopers  Letter. 
«se  Letter  of  KPMG  Europe  (Sept.  22,  2000). 


*"  See  Ernst  &  Young  Letter;  Letter  of  Ernst  & 
Young.  U.K.  (Sept.  7,  2000);  Letter  of  KPMG  Europe 
(Sept.  22,  2000);  Deloitte  &  Touche  Letter. 

•"*  See  Letter  from  Michael  A.  Conway, 
Chairman,  SECPS  Executive  Coininittee.  to  the 
Managing  Partners  of  the  SECPS  Member  Firms 
(April  2000). 


services  did  not  impair  the  accoimtant's 
independence  under  pre-existing 
independence  requirements. 

We  recognize  that  adoption  of  these 
and  other  provisions  might  require  a 
registrant  to  decide  between  continuing 
to  engage  its  auditing  firm  to  audit  its 
financial  statements  and  continuing  to 
engage  that  firm  to  provide  certain  non- 
audit  services.  It  may  not  be  feasible  for 
the  registrant  and  the  auditor  to  cease 
all  ongoing  or  scheduled  non-audit 
engagements  immediately.  The 
company  may  need  time  to  find  a  new 
provider  of  those  services,  to  complete 
works  in  progress,  and  to  provide  for  a 
smooth  transition  from  one  provider  of 
services  to  another.  Consequently,  with 
respect  to  the  two  identified  non-audit 
services,  the  final  rule  provides  for  an 
eighteen-month  transition. 

Under  the  transition  provision 
proposed,  accounting  firms  could  not 
have  entered  into  any  new  non-audit 
service  contracts  with  their  audit  clients 
without  impairing  their  independence. 
In  response  to  commenters'  concerns 
that  the  viability  of  these  lines  of 
business  could  be  called  into  question  if 
they  were  prohibited  from  entering  into 
new  contracts,  we  modified  the 
provision  to  allow  firms  the  flexibility 
to  make  business  decisions  over  the 
next  eighteen  months  that,  in  light  of 
the  new  rule,  are  appropriate  for  their 
firms. 

Final  Rule  2-01(e)(l)(i),  however, 
requires  performance  on  any  contracts 
inconsistent  with  the  non-audit  service 
provisions  to  be  completed  within 
eighteen  months  of  the  effective  date  of 
the  final  rule.  To  the  extent  that  work 
on  current  contracts  and  contracts 
entered  into  within  eighteen  months  of 
the  effective  date  cannot  be  completed 
before  the  non-audit  service  provisions 
of  the  final  ruJe  take  effect,  accountants 
must  take  whatever  steps  are  necessary 
to  ensure  that,  at  the  end  of  the 
eighteen-month  transition  period,  they 
are  not  providing  any  non-audit  services 
inconsistent  with  final  Rule  2-01. 

b.  Other  Financial  Interests  and 
Employment  Relationships.  Rule  2- 
01{e){l){ii)  provides  for  a  three-month 
transition  for  certain  of  the  financial 
interest  rules  (paragraph  (c)(l)(ii))  and 
all  of  the  employment  provisions 
(paragraph  (c)(2))  in  the  final  rule.  We 
are  providing  a  transition  period  for 
these  provisions  because  Rule  2-01 
modestly  expands  ciurent  restrictions 
on  certain  accounting  firm  personnel  in 
these  areas.  Because  accounting  firms 
may,  therefore,  need  time  to  educate 
their  employees  and  provide  guidance 
on  the  new  rule,  we  are  providing  a 
transition  period  of  three  months  after 
the  effective  date  of  the  rule. 


c.  Quality  Control  Systems.  As 
discussed  at  length  above,  accounting 
firms  can  take  advantage  of  the  limited 
exception  to  the  independence 
requirements  provided  by  paragraph  (d) 
of  the  rule,  if  they  have  in  place  a 
quality  control  system  that,  based  on 
several  factors,  "provides  reasonable 
assurance"  that  the  firm  and  its 
employees  do  not  lack  independence. 
Under  Rule  2-01(d)(4),  the  quality 
control  systems  of  accounting  firms  that 
provide  audit,  review  or  attest  services 
to  more  than  500  SEC  registrants  will 
not  be  considered  to  provide  reasonable 
assurance  of  independence,  unless  the 
systems  have  certain  characteristics.  We 
are  providing  a  transition  provision  that 
applies  to  the  implementation  date  for  - 
the  specific  elements  of  a  quality  control 
system  as  described  in  paragraph  (d)(4) 
of  the  rule. 

Recently  adopted  SECPS  provisions 
require  quality  controls  substantially 
similar  to  those  described  in  paragraph 
(d)(4).'»s9  Because  these  SECPS 
requirements  are  effective  December  31, 
2000,  which  precedes  the  effective  date 
for  the  Commission's  final  rule,  no 
transition  date  for  paragraph  (d)(4)  is 
necessary  for  domestic  accounting 
firms.  By  the  date  that  this  rule  becomes 
effective,  SECPS  member  firms  should 
have  appropriate  quality  control 
systems  in  place. 

In  the  Proposing  Release,  however,  we 
noted  that  foreign  offices,  or  foreign 
"associated"  or  "sister"  firms,  of 
domestic  firms  may  require  additional 
time  to  develop  and  implement  quality 
control  systems  that  satisfy  the 
requirements  of  paragraph  (d)(4).  We 
solicited  comment  on  whether  foreign 
offices,  accordingly,  should  be  afforded 
a  transition  period  to  phase  in  the 
quality  control  systems  necessary  to 
take  advantage  of  the  limited  exception 
provided  by  the  rule.  Some  commenters 
suggested  that  because  establishing  and 
implementing  quality  controls  to  apply 
worldwide  would  be  difficult,  we 
should  provide  for  a  long  transition 
period.''™  In  response  to  these 
comments,  we  determined  to  give 
accounting  firms'  foreign  offices  until 
December  31,  2002  to  implement  the 
quality  controls  described  by  the  final 
rule. 

We  believe  that  investors  in  our 
capital  markets  should  have  the  right  to 
expect  that  the  same  quality  controls 
over  a  firm's  adherence  to  the 
independence  requirements  apply 
irrespective  of  where  the  audit,  or  where 


parts  of  the  audit,  take  place.  The  two- 
year  transition  period  strikes  a 
reasonable  balance  between  the  need  for 
improved  quality  control  systems  by  all 
offices  participating  in  an  audit  and  the 
practical  problems  inherent  in 
implementing  these  controls  abroad. 

As  a  result  of  this  transition 
provision,  before  January  1,  2003,  if  a 
domestic  firm  with  more  than  500  SEC 
registrants  as  audit  clients  seeks  to  avail 
itself  of  the  limited  exception  in 
paragraph  (d),  it  must  have  a  quality 
control  system  that  complies  with 
paragraph  (d)(4)  and  any  foreign  office 
of  the  firm  (or  foreign  associated  or 
sister  firm)  participating  in  the  audit  of 
that  company  must  have  a  system  that 
provides  reasonable  assurance  of 
independence,  as  required  by  paragraph 
(d)(3).  After  December  31,  2002,  the 
foreign  office  (or  foreign  associated  or 
sister  firm)  also  must  comply  with  the 
requirements  in  paragraph  (d)(4). 

2.  Grandfathering 

The  rule  provisions  related  to  loans, 
insurance  products,  and  employment 
relationships  take  effect  three  months 
after  the  effective  date  of  the  rule.  Under 
the  new  rule,  absent  a  grandfathering 
provision,  a  limited  number  of 
accountants  or  their  family  members 
might  have  been  required,  for  example, 
to  refinance  a  mortgage  loan  with  an 
audit  client  or  to  leave  their  current 
employment  with  an  audit  client,  in 
order  for  the  auditor  to  remain 
independent.  Because  we  would  expect 
it  to  be  more  problematic  in  some  cases 
for  auditors  and  their  family  members  to 
refinance  a  loan  or  to  obtain  a 
replacement  insurance  policy  than,  for 
example,  for  them  to  obtain  a  new  credit 
card  (from  a  non-audit  client),  we  have 
grandfathered  these  relationships  in 
Rule  2-01(e)(2),  provided  that  these 
relationships  do  not  impair 
independence  under  existing 
requirements.  The  AICPA  similarly 
grandfathered  certain  loans  that  auditors 
and  their  family  members  had  with 
audit  clients  when  it  revised  its 
independence  requirements  related  to 
loans  in  November  1991. ''^^ 
Accordingly,  under  the  final  rule, 
auditors  and  their  relatives  should  not 
have  to  alter  their  loan  agreements, 
change  insurance  policy  providers,  or 
require  family  members  to  find  different 
employment  for  the  accountant  to 
maintain  his  or  her  independence. 

Likewise,  we  have  grandfathered 
contracts  for  the  provision  of  financial 
information  systems  design  and 


■•59  SECPS  Manual  §  1000.46  (April  2000). 

«*°  Ernst  &  Yoimg  Letter  (suggesting  a  three-year 
transition  period);  Letter  of  Ernst  &  Young  U.K. 
(Sept.  7.  2000). 


«»>  AICPA  Ethical  Standard  ET  §  101.07 
(grandfathering  certain  loans  that  existed  as  of 
January  1.  1992). 


implementation  in  existence  on  the 
effective  date  of  the  rule.  The 
information  technology  rule  we  adopt 
today  imposes  five  conditions  on  these 
services,  but  we  believe  it  would  be 
unfair  to  require  auditors  providing 
these  services  to  their  audit  clients 
under  existing  contracts  to  satisfy  these 
conditions.  We  do  not,  however,  believe 
that  the  conditions  are  so  onerous  as  to 
warrant  a  transition  period  for  new 
contracts.  Accordingly,  we  are 
grandfathering  contracts  that  are  in 
place  on  the  effective  date  of  the  rule, 
but  requiring  all  contracts  entered  after 
the  effective  date  of  the  rule  to  meet  the 
conditions  imposed  by  Rule  2- 
01(c)(4)(ii)(B). 

3.  Settling  Financial  Arrangements  with 
Former  Professionals 

As  discussed  above,  under  Rule  2- 
01(c)(2)(iii),  an  accounting  firm  will  not 
be  considered  independent  of  an  audit 
client  if  a  former  employee  of  the  firm 
has  an  "accounting  role  or  financial 
reporting  oversight  role"  at  the  audit 
client  and  the  firm  and  the  former 
employee  have  a  financial  arrangement 
that  does  not  satisfy  the  requirements 
set  forth  by  Rule  2^1(c)(2)(iii).  Rule  2- 
01(e)(3)  provides  that,  notwithstanding 
Rule  2-01(c)(2)(iii),  an  accounting  firm 
will  not  lose  its  independence  with 
respect  to  an  audit  client  if  the  former 
employee  with  whom  it  maintains  a 
financial  arrangement  inconsistent  with 
Rule  2-01(c)(2)(iii)  assumed  an 
accounting  or  financial  reporting 
oversight  role  at  the  audit  client  prior  to 
the  effective  date  of  this  rule.  With 
respect  to  former  firm  employees  who 
join  an  audit  client  in  such  a  role  after 
the  effective  date  of  this  rule,  however, 
the  firm  must  ensure  that  the 
requirements  of  paragraph  (c)(2)(iii)  are 
met  in  order  to  maintain  its 
independence  with  respect  to  the  audit 
client.  We  are  including  this  provision, 
which  essentially  grandfathers  existing 
employment  relationships  between 
former  audit  firm  employees  and  audit 
clients,  because  our  intention  was  not  to 
require  former  firm  employees  who  are 
currently  in  accounting  or  financial 
reporting  oversight  roles  at  audit  clients 
to  leave  their  positions  to  preserve  the 
accounting  firm's  independence. 

G.  Proxy  Disclosure  Requirement 

We  proposed  to  require  disclosure  of 
certain  information  regarding,  among 
other  things,  non-audit  services 
provided  by  the  registrant's  auditor  to 
the  registrant.  We  solicited  comment  on 
whether  the  proposed  disclosures 
would  be  useful  to  investors.  As  noted 
above,  most  commenters  addressing  the 
issue  supported  a  disclosure 
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requirement,  though  several  raised 
concerns  with  elements  of  the 
proposal.**'^  We  believe  that  with  the 
disclosures  we  are  adopting,  investors 
will  be  better  able  to  evaluate  the 
independence  of  the  auditors  of  the 
companies  in  which  they  invest.'*^^ 
Accordingly,  we  are  requiring 
companies  to  provide  certain 
disclosures,  but  we  have  modified  the 
proposed  disclosure  requirement  as 
discussed  below.''^''  Our  disclosiue 
requirement  has  three  components:  (1) 
Disclosure  regarding  fees  billed  for 
services  rendered  by  the  principal 
accountant;  (2)  disclosure  regarding 
whether  the  audit  committee  considered 
the  compatibility  of  the  non-audit 
services  the  company  received  from  its 
auditor  and  the  independence  of  the 
auditor;  and  (3)  disclosure  regarding  the 
employment  of  leased  personnel  in 
connection  with  the  audit. 

1 .  Disclosiu^  of  Fees 

The  final  proxy  disclosure  rule,  like 
the  proposal,  requires  registrants  to 
aggregate  and  disclose  the  fee  paid  for 
the  annual  audit  and  for  the  review  of 
the  company's  financial  statements 
included  in  the  company's  Forms  10-Q 
or  10-QSB  for  the  most  recent  fiscal 
year. ■•^5  In  light  of  the  other 
modifications  described  below,  we  are 
requiring  this  fee  disclosing  under  a 
caption  entitled  "Audit  Fees." 

We  proposed  to  require  registrants  to 
describe  each  professional  service,  other 
than  audit  services,  provided  by  their 
principal  accountants  during  the  most 
recent  fiscal  year,  and  to  disclose  the  fee 
for  each  of  these  professional  services; 
however,  imder  the  proposed 
disclosures,  a  registrant  would  not  have 
had  to  describe  the  service  or  disclose 
the  fee  if  the  fee  for  the  service  was  less 
than  the  lesser  of  $50,000  or  ten  percent 
of  its  audit  fee.  We  solicited  comment 
on  the  scope  of  this  proposed 


♦"  See  supra  note  25. 

*"  See  Eamscliffe  II,  supra  note  38,  at  45,  which 
states.  "Most  people  sensed  that  the  relationship 
between  the  auditor  and  auditee  was  appropriate, 
typically  neither  too  close  nor  tension-ridden.  The 
one  area  of  greater  concern  had  to  do  with  the 
provision  of  non-audit  services  to  audit  clients, 
where  participants  felt  unsettled  and  discomRted. 
Avoidance  of  this  practice  seemed  preferred,  but 
disclosure  was  seen  as  a  helpful  alternative  step  as 
well." 

**<  The  disclosure  requirement  pertains  to  the 
accounting  firm  that  is  the  registrant's  principal 
accountant.  The  principal  accountant  generally  is 
the  accounting  firm  that  takes  responsibility  for  the 
report  on  the  financial  statements  of  the  registrant 
for  each  year  presented.  See  SEC  Division  of 
Corporation  Finance,  "Accounting  Disclosure  Rules 
and  Practices:  An  Overview,"  Topic  Four.  I.D.  (Mar. 
31,2000). 

«"  See  proposed  Rule  14a-101  Item  9(e)(4);  Rule 
lO-Ol(d)  of  Regulation  S-X  and  Item  310  of 
Regulation  S-B,  17  CFR  210.10-01,  228.310<b). 


disclostu^.  Several  commenters 
believed  that  this  proposed  disclostu^e 
was  too  detailed.  At  least  one 
commenter  worried  that  the  detailed 
disclosure  requirement  could  place 
registrants  at  a  competitive  disadvantage 
when,  for  example,  they  disclose  that 
the  audit  firm  was  retained  to  conduct 
due  diligence  in  connection  with  a 
possible  acquisition.**"  Other 
commenters  suggested  that  a  simpler 
disclosure,  focused  on  the  aggregate 
amoimt  of  non-audit  and  audit  services 
provided  to  a  company  by  its  auditor, 
would  be  more  useful  to  investors.*"^ 
We  were  persuaded  by  these  arguments 
and,  accordingly,  we  are  adopting  a 
more  limited  disclosure  requirement. 

Under  the  final  rule,  we  are  not 
requiring  registrants  to  describe  each 
professional  service  or  to  disclose  the 
fee  for  each  service.  Instead,  we  are 
requiring  that  registrants  disclose  under 
the  caption,  "Financial  Information 
Systems  Design  and  Implementation 
Fees,"  the  aggregate  fees  billed  for 
services  of  the  type  described  in  final 
Rule  2-01(c)(4){ii)(B)(information 
technology  services)  *^^  rendered  by  the 
registrant's  principal  accountant  during 
the  most  recent  year,  and,  imder  the 
caption  "All  Other  Fees,"  the  fees  billed 
for  all  other  non-audit  services, 
including  fees  for  tax-related  services, 
rendered  by  the  principal  accoimtant 
during  the  most  recent  year. 

Although  some  commenters  suggested 
that  we  require  disclosure  only  of  the 
aggregate  fees  billed  by  the  principal 
accoimtant  for  audit  and  for  non-audit 
services,  we  are,  in  essence,  requiring 
registrants  to  break  non-audit  services 
into  two  categories — one  category 
focused  on  information  technology 
services  and  one  category  encompassing 
all  other  non-audit  services.  As 
discussed  above,  our  concern  with 
information  technology  services  relates 
both  to  the  relative  size  of  non-audit 
fees  to  audit  fees  and  the  value  of  the 


*««  Ernst  &  Young  Letter. 

<*'  PricewaterhouseCoopers  Letter;  Ernst  &  Young 
Letter;  Testimony  of ).  Michael  Cook,  former 
Chairman  anii  Chief  Executive  Officer,  Deloitte  & 
Touche  (July  26.  2000);  Testimony  of  Philip  D. 
Ameen,  Chair,  Committee  on  Corporate  Reporting. 
FEI-CRR  (Sept.  20,  2000). 

***  See  supra  Section  rV.D.4.b(ii).  The  services 
described  in  Rule  2-01(c)(4)(ii)(B)  relate  to  systems 
that  aggregate  source  data  underlying,  or  generate 
information  significant  to,  the  financial  statements, 
which  may  be  a  particular  concern  to  investors.  See 
Eamscliffe  I,  supra  note  65.  at  24,  which  states, 
"Some  felt  that  installing  computer  systems  was  not 
a  problem  *   ■   ■  others  argued  that  if  the  computer 
system  had  anything  to  do  with  the  financial 
reporting  systems  *   *   *  then  the  auditor  would  be 
in  serious  conflict."  The  required  disclosure  will 
permit  investors  to  decide  whether  such  services 
create  Independence  concerns. 


services  themselves. '••^^  Our  two- 
pronged  approach  responds  to  both  of 
these  concerns. 

We  are  also  requiring  disclosure  of 
fees  billed  for  non-audit  services,  other 
than  information  technology  services, 
rendered  by  the  principal  accountant  in 
the  last  fiscal  year.  While  we  proposed 
to  require  disclosure  of  fees  for  each 
service  as  discussed  above,  we  have 
determined  to  require  only  disclosure  of 
aggregate  fees  billed  for  non-audit 
services,  excluding  information 
technology  services.  As  noted  above, 
commenters  generally  favored  more 
siinple  disclosure,  believing  it  is  more 
useful  to  investors.  In  requiring 
disclosure  of  aggregate  fees,  we  are 
adopting  a  disclosure  requirement  that 
is  similar  to  the  disclosure  that  the 
United  Kingdom  has  required  since 
1989.  As  discussed  in  the  Proposing 
Release,  since  1989,  the  British 
government  has  required  companies  to 
disclose  their  annual  audit  fee  and  fees 
paid  to  their  auditor  for  non-audit 
services.^^o  "The  [British]  government 
believes  that  the  publication  of  the 
existence  of,  and  extent  of,  non-audit 
consultancy  services  provided  to  audit 
clients  will  enable  shareholders, 
investors,  and  other  parties  to  judge  for 
themselves  whether  auditor 
independence  is  likely  to  be 
jeopardized."*^^ 

Some  have  argued  that  disclosure 
should  be  our  sole  response  to  auditor 
independence  issues  and  that  we  should 
adopt  no  additional  rules,  noting  that 
this  is  the  regulatory  scheme  in  the 


♦«9  See  Eamscliffe  I,  supra  note  65,  at  26,  which 
describes  responses  to  a  scenario  when  the  annual 
audit  fee  was  Si  million  and  the  auditor  performed 
computer  system  work  for  SIO  million,  which  was 
1%  of  the  auditor's  annual  revenues,  and  states, 
"First  off,  the  sheer  size  of  the  contract  was  seen 
as  a  potential  perception  challenge.  Even  though 
$10  million  might  be  good  value  for  the  client,  and 
only  a  tiny  fraction  of  the  audit  firm's  business, 
there  was  a  sense  of  doubt  that  the  firm  would  be 
willing  to  walk  away  from  such  a  relationship,  if 
that  were  necessary  to  protect  the  independence  of 
the  audit." 

''"Companies  Act  1985.  Part  XI,  Chapter  V, 
Auditors,  §3903.  "Remuneration  of  Auditors  and 
Their  Associates  for  Non-audit  Work,"  and 
Regulations  1991,  §5,  "Disclosure  of  Remuneration 
for  Non- Audit  Work."  See  generally  Written 
Testimony  of  Graham  Ward,  Institute  of  Chartered 
Accountants  of  England  and  Wales  ("ICAEW") 
(Sept.  13,  2000). 

*"  Michael  Firth,  "The  Provision  of  Nonaudit 
Services  by  Accounting  Firms  to  their  Audit 
Clients,"  Contemporary  Accounting  Besearch.  at  6 
(Summer  1997).  Firth  hypothesized  that  companies 
with  potentially  high  agency  costs  (i.e..  companies 
in  which  directors  do  not  control  management  or 
which  have  a  large  amount  of  debt)  would  limit  the 
non-audit  services  provided  by  their  auditors 
because  the  appearance  of  a  lack  of  auditor 
independence  would  increase  their  cost  of  capital. 
Firth's  sample  data  came  from  the  500  largest 
British  industrial,  listed  companies.  Firth's  findings 
were  consistent  with  his  hypothesis. 


U.K.*^2  ^  yfQ  discussed  above,  we  have 
determined  to  adopt  a  two-pronged 
approach — disclosure  plus  restrictions 
on  the  provision  of  certain  non-audit 
services.  The  U.K.  disclosure  rules  are 
just  one  piece  of  a  larger  regime  in  the 
U.K.  to  address  auditor  independence 
issues.  The  self-regulatory  authority  in 
the  U.K.  has  a  majority  of  public 
members  and  generally  exercises  broad 
examination  authority .'•^^  An 
"independent  practice  inspection  unit" 
sends  inspectors  to  the  20  largest 
accounting  firms  (who  audit  ninety 
percent  of  the  companies  listed  on  the 
London  FTSE)  every  year  to  examine 
the  accoimting  firms  for  independence 
issues.*^"'  The  differences  in  the  U.K. 
and  U.S.  regulatory  schemes  and  self- 
regulatory  approaches  highlight  the 
need  for  our  two-pronged  approach — 
disclosure  plus  restrictions  on  the 
provision  of  certain  non-audit  services. 

We  requested  comment  on  whether, 
in  the  case  of  investment  companies,  the 
rule  should  extend  beyond  the  registrant 
to  require  the  disclosures  as  to  all 
entities  in  the  investment  company 
complex.  One  commenter  suggested  that 
applying  the  proxy  disclosure 
requirements  to  the  investment 
company  complex  would  be  of  limited 
utility  to  investors,  particulsirly  where 
the  adviser's  parent  company  is  an 
entity,  such  as  a  bank,  broker-dealer  or 
insurance  company  whose  operations 
are  completely  separate  from  the 
investment  adviser  eind  the  registrant. 
The  commenter  suggested  requiring 
disclosure  only  of  the  aggregate  fees 
billed  for  information  technology 
services  and  other  non-audit  services 
provided  to  certain  other  service 
providers  in  the  investment  company 
complex.''^^ 

We  recognize  that  it  could  be 
confusing  to  provide  investors  with 
disclosure  concerning  audit  and  non- 
audit  services  for  all  entities  (including 
all  the  funds)  within  the  investment 
company  complex.  We  believe, 
however,  that  the  ability  to  compare  the 
registrant's  audit  fee  with  the  aggregate 
fees  billed  for  non-audit  services 
provided  to  all  the  entities  that  operate 
an  investment  company  would  be  useful 
for  investors  in  evaluating  the 
independence  of  the  investment 
company's  auditor.  Because  the  adviser 
plays  an  integral  role  in  managing  and 
overseeing  the  investment  company,  we 


■"2  See  Arthur  Andersen  Letter. 

*''^  See  Department  of  Trade  and  Industry,  "A 
Framework  of  Independent  Regulation  for  the 
Accounting  Profession,"  H  29,  35,  39.  44,  and  46 
(Nov.  1998). 

«'«  Testimony  of  Graham  Ward,  ICAEW  (Sept.  13, 
2000). 

«"ia  Letter. 


believe  the  fees  billed  for  non-audit 
services  provided  to  a  fimd's  adviser  are 
relevant  and  should  be  disclosed.  In 
addition,  various  service  providers  to 
the  investment  company  are  in  a  control 
relationship  with  the  adviser.  We 
believe  that  investors  should  be 
informed  of  the  aggregate  amount  of  the 
registrant's  audit  fee  and  the  fees  billed 
for  information  technology  services  and 
other  non-audit  services  provided  by  the 
independent  principd  accoimtant  to 
these  service  providers. 

As  a  result,  the  proxy  rules  require 
investment  companies  to  disclose  a 
fund's  audit  fee  and  the  aggregate  fees 
billed  for  information  technology  and 
other  non-audit  services  provided  by  the 
registrant's  auditors  to  the  registrant,  its 
adviser,  and  entities  in  a  control 
relationship  with  the  adviser  that 
provide  services  to  the  registrant.  This 
approach  will  provide  investors  with 
pertinent  information  about  the 
relationship  between  the  fund's  auditor 
and  other  entities  in  the  investment 
company  complex. 

2.  Audit  Committee  Disclosure 

As  discussed  above,  audit  committees 
play  an  important  role  in  overseeing  the 
financial  reporting  process  and  the 
auditor's  independence.  We  proposed  to 
require  that  companies  disclose  in  their 
proxy  statements  whether,  before  each 
disclosed  non-audit  service  was 
rendered,  the  company's  audit 
committee  approved,  and  considered 
the  effect  on  independence  of,  such 
service  provided  by  the  company's 
principal  accountant.  Several 
commenters  encouraged  us  to  wait  until 
the  full  effects  of  recently  enacted  audit 
committee  reforms  are  known,  in 
particular  the  effects  of  ISB  Standard 
No.  1,  the  new  exchange  listing  rules, 
and  our  recent  audit  committee 
disclosure  rules.  However,  we  think  that 
the  disclosure  requirements  that  we  are 
adopting  will  complement  those 
initiatives  by  encouraging  audit 
committees  to  focus  particular  attention 
on  scope  of  services  issues. 

We  nave  modified  the  proposed 
disclosure  to  require  disclosure  only  of 
whether  the  audit  committee  considered 
whether  the  principal  accountant's 
provision  of  the  information  technology 
services  and  other  non-audit  services  to 
the  registrant  is  compatible  with 
maintaining  the  principal  accountant's 
independence.*^^  In  light  of  the 


recommendations  adopted  by  the 
O'Malley  Panel  and  the  other  audit 
committee  reforms,'*''^  we  believe  that 
companies  will  be  providing  useful 
information  to  investors  under  the 
modified  requirement.  Investors  will  be 
aided  by  knowing  whether  the 
company's  audit  committee  considered 
whether  the  provision  of  non-audit 
services  by  the  company's  principal 
accountant  is  compatible  with 
maintaining  the  accountant's 
independence.  We  are  requiring  issuers 
to  disclose  only  whether  the  audit 
committee  considered  whether  the 
principal  accountant's  provision  of  non- 
audit  services  is  compatible  with 
maintaining  the  principal  accountant's 
independence.  We  are  not  requiring 
issuers  to  disclose  the  conclusions  of 
the  audit  committee  deliberations. 
Accordingly,  we  see  little  possibility  of 
private  liability  arising  frxjm  these 
disclosures. 

3.  Leased  Employees 

Under  the  final  amendments,  a 
company  will  have  to  disclose,  if  greater 
than  fifty  percent  of  the  hours  expended 
on  the  audit  engagement,  the  percentage 
of  hours  expended  by  personnel  the 
principal  auditor  leased  or  otherwise 
acquired  from  another  entity.  This 
disclosure  requirement  responds  to  a 
recent  trend  by  some  accounting  firms 
to  sell  their  non-audit  practices  to 
financial  services  companies.  Often  in 
these  transactions,  the  partners  and 
employees  become  employees  of  the 
financial  services  firm.  The  accounting 
firm  then  leases  assets,  namely 
professional  auditors,  back  &x)m  those 
companies  to  complete  audit 
engagements.  In  such  an  arrangement, 
audit  professionals  become  full-  or  part- 
time  employees  of  the  financial  services 
company,  but  work  on  audit 
engagements  for  their  former  accounting 
firm.  They  receive  compensation  fit)m 
the  financial  services  firm  and,  in  some 
situations,  from  the  accounting  firm,  as 
well.*^^  We  believe  that  investors 


*'8  We  note  that  audit  committees  currently 
receive  information  about  the  auditor's  provision  of 
non-audit  services  under  ISB  Standard  No.  1  and 
SECPS  Manual  §  1000.08.  See  ISB  Standard  No.  1, 
supra  note  167;  SECPS  Manual  §  1000.08  (requiring 
the  auditor  to  report  annually  to  the  audit 
committee  or  board  of  directors  (or  its  equivalent 


in  a  partnership)  of  SEC  registered  audit  clients  on 
the  "total  fees  received  from  the  client  for 
management  advisor^'  services  during  the  year 
under  audit  and  a  description  of  the  types  of  such 
services  rendered"). 

••"The  O'Malley  Panel  has  recommended  that 
audit  committees  pre-approve  non-audit  sfflvices 
that  exceed  a  threshold  determined  by  the 
committee.  This  recommendation  is  consistent  with 
the  recommendations  of  the  Blue  Ribbon 
Committee  regarding  auditors'  services.  The  Panel 
set  forth  factors  for  audit  committees  to  consider  in 
determining  the  appropriateness  of  a  service.  See 
O'Malley  Panel  Report,  supra  note  20.  at  1  5.30. 

■""The  ISB  cites  threats  to  independence  arising 
from  these  structures  and  identifies  quality  controls 
to  ensure  the  independence  of  the  auditors  in  these 
situations.  See  ISB,  "Discussion  Memorandum  99- 
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should  be  informed  of  arrangements 
whereby  most  of  the  auditors  who  work 
on  an  audit  are  employed  elsewhere."''^ 

4.  Proxy  Statement 

Finally,  under  the  final  rules, 
companies  must  provide  the  disclosures 
we  are  requiring  in  their  proxy  and 
information  statements.  We  solicited 
comment  on  whether  the  disclosure 
should  instead  be  required  in  the  Form 
10-K.  Some  commenters  said  that  the 
disclosure  should  be  made  in  the  Form 
lO-K,'*^  with  some  commenters 
expressing  concern  that  the  proxy 
statement  will  become  overloaded  with 
information.  Other  commenters 
expressed  a  preference  for  the 
disclosiue  to  be  in  proxy 
statements. ■'SI  We  have  determined  that 
the  proxy  statement  is  the  appropriate 
place  for  the  disclosvue  since 
shareholders  often  vote  on  whether  to 
select  or  ratify  the  selection  of  the 
auditors.*^^  Companies  must  provide 
the  disclosiu^  only  in  the  proxy 
statement  relating  to  an  annual  meeting 
of  shareholders  at  which  directors  are  to 
be  elected  (or  special  meeting  or  written 
consents  in  lieu  of  such  meeting).  This 
disclosiu-e  is  not  required  for  companies 
reporting  solely  under  Section  15(d)  of 
the  Exchange  Act  ■'^^  since  they  are  not 
subject  to  our  proxy  rules.  Similarly, 
this  disclosure  will  not  be  required  to  be 
provided  by  foreign  private  issuers  *^'* 
since  they  have  different  corporate 
governance  regimes  and  are  not  subject 
to  our  proxy  rules. 

Companies  must  comply  with  the 
new  proxy  and  information  statement 
disclosure  requirements  for  all  proxy 
and  information  statements  filed  with 
us  after  the  effective  date. 

H.  Definitions 

As  we  proposed,  we  are  including 
definitions  of  some  of  the  key  terms 
used  in  Rule  2-01  in  paragraph  (f)  of  the 
Ride.  In  this  section  of  the  release,  we 
provide  a  more  detailed  explanation  of 
those  defined  terms  not  discussed  in  the 


2:  Evolving  Forms  of  Firm  Structure  and 
Organization,"  at  20  (Oct.  1999). 

"9  AICPA  SAS  No.  1 .  AU  §  543  also  sets  forth 
guidance  on  when  a  principal  auditor  discloses  and 
makes  reference  to  another  auditor  who  performs  an 
audit  of  a  component  of  the  entity. 

<*°  See,  e.g..  Testimony  of  Robert  E.  Denham. 
Member.  ISB  (July  26,  2000)  (recommending  that 
disclosure  be  put  in  footnotes  to  the  financial 
statements  or  in  the  Form  10-K). 

♦*'  See.  e.g..  Letter  of  Peter  C.  Clapman.  Senior 
Vjce  President  and  Chief  Counsel,  Investments, 
TIAA-CREF  (Sept.  21.  2000). 

*«  See  Item  9  of  Schedule  14A.  17  CFR  240.14a- 
101. 

"M5  U.S.C.  78(d). 

♦""Foreign  private  issuer"  is  defined  in 
Securities  Act  Rule  405  (17  CFR  230.405)  and 
Exchange  Act  Rule  3b-*  (17  CFR  240.3b-4). 


preceding  sections.  We  have  made  clear 
in  the  rule  we  adopt  that  paragraph  (f) 
provides  definitions  only  for  the 
purposes  of  Rule  2-01  and  not  for  other 
sections  of  Regulation  S-X. 

1.  "Accoimtant" 

We  are  adopting,  as  proposed.  Ride  2- 
01(f)(1)  that  defines  the  term 
"accountant."  The  rules  are  written  in 
terms  of  an  accountant's  independence 
from  the  audit  client.  The  definition  of 
"accountant"  includes  the  accounting 
firm  in  which  the  auditor  practices.  The 
definition  makes  clear  that  an 
individual  accountant's  lack  of 
independence  may  be  attributed  to  the 
firm. 

2.  "Accounting  Firm" 

We  are  adopting  the  definition  of 
"accounting  firm"  in  Rule  2-01(f)(2) 
with  two  modifications  from  the  version 
proposed.  As  adopted,  "accounting 
firm"  means  "an  organization  (whether 
it  is  a  sole  proprietorship,  incorporated 
association,  partnership,  corporation, 
limited  liability  company,  limited 
liability  partnership,  or  other  legal 
entity)  that  is  engaged  in  the  practice  of 
public  accounting  and  furnishes  reports 
or  other  documents  filed  with  the 
Commission  or  otherwise  prepared 
under  the  securities  laws,  and  all  of  the 
organization's  departments,  divisions, 
parents,  subsidiaries,  and  associated 
entities,  including  those  located  outside 
of  the  United  States."  The  definition 
also  expressly  includes  "the 
organization's  pension,  retirement, 
investment  or  similar  plans." 

The  first  modification  is  solely  to 
clarify  the  definition.  We  have 
simplified  the  description  of  what 
public  accounting  firms  are  covered 
under  our  rule  by  referring  only  to  those 
that  "furnish  reports  or  other  documents 
filed  with  the  Commission  or  otherwise 
prepared  under  the  securities  laws."  We 
believe  that  this  description  captures 
the  accounting  firms  subject  to  our 
independence  requirements.  No 
substantive  change  from  the  rule  as 
proposed  is  intended. 

Tne  second  change  is  more 
significant.  As  proposed,  the  definition 
of  "accounting  firm"  included  "affiliate 
of  the  accounting  firm."  The  term 
"affiliate  of  the  accounting  firm"  was 
separately  defined  to  include  a  broad 
group  of  entities  that  are  either 
financially  tied  to  or  otherwise 
associated  with  the  accounting  firm 
enough  to  warrant  being  treated  like  the 
accounting  firm  for  purposes  of  our 
independence  requirements. 
Specifically,  we  defined  as  an  "affiliate 
of  the  accounting  firm"  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  firm, 
shareholders  of  more  than  five  percent 


of  the  firm's  voting  securities,  and 
entities  five  percent  or  more  of  whose 
securities  are  owned  by  the  firm.  The 
proposed  rule  also  included  any  officer, 
director,  partner,  or  co-partner  of  any  of 
the  foregoing. 

We  also  proposed  defining  as 
affiliates  of  the  accounting  firm  certain 
entities  that  are  business  partners  of  the 
accounting  firm.  In  general,  these 
included  certain  (i)  joint  ventures  in 
which  the  accounting  firm  participates, 
(ii)  entities  that  provide  non-audit 
services  to  the  accounting  firm's  audit 
clients  and  with  which  the  accounting 
firm  has  certain  financial  interests  or 
relationships,  and  (iii)  entities  involved 
in  "leasing"  professional  services  to  the 
accounting  firm  for  their  audits.  The 
proposed  definition  also  included  all 
other  entities  with  which  the  accounting 
firm  is  publicly  associated  in  certain 
ways. 

The  definition  we  proposed  also 
attributed  to  the  auditor  actions  and 
interests  of  certain  entities  involved  in 
joint  ventures  or  partnerships  with  the 
accounting  firm  in  which  the  parties 
agree  to  share  revenues,  ownership 
interests,  appreciation,  or  certain  other 
economic  benefits.  It  also  expressly 
included  any  entity  that  provides  non- 
audit  services  to  an  audit  client,  if  the 
accounting  firm  has  an  equity  interest 
in,  shares  revenues  with,  loans  money 
to,  or  if  any  covered  person  has  certain 
direct  business  relationships  with,  the 
consulting  entity,  as  well  as  persons 
"co-branding"  or  using  the  same  (or 
substantially  the  same)  name  or  logo  as 
the  accounting  firm,  cross-selling 
services  with  the  accounting  firm,  or  co- 
managing  with  the  accounting  firm. 

Finally,  the  proposed  definition  of 
"affiliate  of  the  accounting  firm" 
addressed  the  situation  where  full-  or 
part-time  employees  of  an  entity  other 
than  the  firm  signing  the  audit  report 
perform  a  majority  of  the  audit 
engagement.  "The  proposal  provided  that 
if  an  auditor  "leases"  personnel  from  an 
entity  to  perform  audit  procedures  or 
prepare  reports  to  be  filed  with  the 
Commission,  and  the  "leased" 
personnel  perform  a  majority  of  the 
hours  worked  on  the  engagement,  then 
the  actions  and  interests  of  the  "lessor," 
and  certain  persons  at  the  lessor  are 
attributed  to  the  audit  firm. 

Our  proposed  definition  of  "affiliate 
of  the  accounting  firm"  proved  to  be  one 
of  the  most  controversial  aspects  of  our 
proposed  rule.  Many  commenters 
believed  that  the  definition  was 
overbroad  and  expressed  concern  over 
the  application  of  the  proposed 
definition  to  their  business 
arrangements.  The  largest  accounting 
firms  were  concerned  that  the 


definition,  as  a  practical  matter,  would 
inappropriately  restrict  their  ability  to 
enter  into  certain  types  of  business 
relationships,  including  joint  ventures 
and  co-branding  arrangements.*85  One 
of  the  so-called  "middle  tier" 
accounting  firms  expressed  concern  that 
the  proposed  definition  would  reach  the 
"alliance"  it  has  arranged  with  other 
accounting  firms  and  service  providers 
across  the  country.''*^  Many 
commenters  repeated  the  AICPA's 
comment  that  the  definition  was 
"overbroad."''*'^  Some  commenters 
suggested  an  alternative,  much  narrower 
definition  that  defined  affiliates  of  the 
accounting  firm  as  entities  that  control, 
are  controlled  by,  or  are  under  common 
control  with  the  accounting  firm.*^^ 
Some  firms  acknowledged  that,  at  least 
with  respect  to  the  provision  of  non- 
audit  services,  a  test  based  on 
significant  influence  may  be 
appropriate. 

In  light  of  these  comments  and  after 
careful  consideration,  we  have  decided 
not  to  adopt  the  definition  of  "affiliate 
of  the  accounting  firm"  we  proposed. 
The  issue  of  what  entities  other  tban  the 
legal  entity  issuing  reports  or  other 
documents  filed  with  the  Commission 
should  be  treated  as  the  accounting  firm 
is  of  relatively  recent  origin.  In  recent 
years,  accounting  firms  have  explored 
new  "alternative  practice  structures" 
and  increasingly  entered  into  new 
business  arrangements  with  entities  not 
engaged  in  public  accounting.  To  date, 
our  staff  has  dealt  with  these  questions 
by  interpreting  the  existing  rules.  Our 
staffs  approach  has  been  to  analyze 
these  situations  in  light  of  all  relevant 
facts  and  circumstances. *s^  We 
proposed  a  comprehensive  definition 
that  described  all  the  relevant  facts  and 
circumstances  that  might  lead  us  to 
conclude  that  a  separate  legal  entity  was 
sufficiently  associated  with  the 
accounting  firm  to  warrant  applying  the 
Commission's  independence 
requirements  to  that  entity.  In  light  of 
the  comments  received,  we  are 
persuaded  that  the  rule  as  proposed 
could  have  unintended  consequences, 
and  that  varying  criteria  of  affiliation 
could  be  appropriate  depending  on  the 


regulatory  context  in  which  the  issue  of 
attribution  arises. 

Accordingly,  we  have  eliminated  the 
proposed  definition  of  "affiliate  of  the 
accounting  firm"  from  the  rule  we  adopt 
and  replaced  the  phrase  "and  affiliates 
of  the  accounting  firm"  in  the  proposed 
definition  of  "accounting  firm"  with 
"and  associated  entities,  including  those 
located  outside  of  the  United  States."*^ 
We  intend  this  phrase  to  reflect  our 
staff^s  current  practice  of  addressing 
these  questions  in  light  of  all  relevant 
facts  and  circumstances,  looking  to  the 
factors  identified  in  our  staffs  previous 
guidance  on  this  subject.*^'  While  the 


«»5  See.  e.g..  KPMG  Letter;  Arthur  Andersen 
Letter. 

*«<*  See  Written  Testimony  of  Wayne  Kolins, 
National  Director  of  Assurance,  BDO  Seidman.  LLP 
(Sept.  20.  2000). 

<8?  See.  e.g.,  Letter  of  Fred  M.  Rock,  CPA  (Sept. 
20,  2000):  Letter  of  Centerprise  Advisors.  Inc.  (Sept. 
25,  2000). 

**»  See,  e.g.,  Deloitte  &  Touche  Letter;  Testimony 
of  Wavne  A.  Kolins.  BDO  Seidman,  LLP  (Sept.  20.' 
2000). 

*»«  See  Letter  of  Edmund  Coulson,  Chief 
Accountant,  SEC.  to  Robert  Mednick.  Arthur 
Andersen  (June  20, 1990). 


*^  Questions  of  attribution  in  this  context  have 
not  been  analyzed  on  the  basis  of  "affiliation"  in 
the  past.  Indeed,  the  term  "affiUate  of  the 
accounting  firm"  is  not  used  in  our  current  Rule  2- 
01  or  in  the  Codification.  The  term  was  used  in  our 
proposed  rule,  along  with  the  proposed  definition 
of  the  term,  to  attempt  to  bring  certainty  to  this 
issue.  Since  "affiliate"  is  defined  in  Rule  1-02  of 
Regulation  S-X  and  we  are  eliminating  the 
definition  of  "affiliate  of  the  accounting  firm,"  we 
have  used  the  term  "associated"  instead  of 
"affiliated"  in  our  final  rules  to  make  clear  that, 
consistent  with  the  status  quo,  the  entities  treated 
as  if  they  were  the  accounting  firm  will  not  be 
determined  by  reference  to  the  definition  of 
"affiliate"  in  Rule  1-02  of  Regulation  S-X.  While 
the  "control"  relationships  of  Rule  1-02  may  be 
adequate  to  warrant  treating  an  entity  as  the 
accounting  firm  for  independence  purposes.  Rule 
1-02  does  not  set  forth  the  exclusive  circumstances 
in  which  an  entity's  interests  will  be  imputed  to  the 
accounting  firm  in  this  context.  In  addition,  we  do 
not  intend  for  the  definition  of  "associated"  used 
in  any  other  context  in  the  federal  securities  laws 
to  apply  to  this  term. 

'9'  See,  e.g..  Letter  of  Edmund  Coulson,  Chief 
Accountant,  SEC,  to  Robert  Mednick.  Arthur 
Andersen  (June  20,  1990);  Letter  of  W.  Scott 
Bayless,  Assistant  Chief  Accountant,  SEC,  to  Larry 
Edgerton,  Elms.  Paris  &  Co.  (June  7, 1996);  Letter 
of  Lynn  E.  Turner,  Chief  Accountant,  SEC,  to  Jeff 
Yabuki,  American  Express  Financial  Advisors  (Nov. 
2,  1998);  Letter  of  Lynn  E.  Turner,  Chief 
Accountant.  SEC  to  Michael  Gleespen,  Centiuy 
Business  Services  (Nov.  2,  1998);  Letter  of  Lynn  E. 
Turner,  Chief  Accountant,  SEC,  to  Terry  Putney, 
H&R  Block  Business  Services  (Nov.  2, 1998);  Letter 
of  Lynn  E.  Turner,  Chief  Accountant,  SEC,  to 
Michael  Conway,  KPMG  Peat  Marwick  LLP  (Jan.  7. 
1999);  Letter  of  Lyiui  E.  Turner,  Chief  Accountant, 
SEC,  to  Nigel  Buchanan,  PricewaterhouseCoopers 
(July  26.  1999);  Letter  of  Lynn  E.  Turner.  Chief 
Accountant.  SEC,  to  Kathryn  A.  Oberly,  Esq.,  Ernst 
&  Young  (May  25,  2000);  Letter  of  Lynn  E.  Turner. 
Chief  Accountant,  SEC,  to  Antonio  Rosati,  Director 
of  Issuers  Division,  Commissione  Nazionale  pmr  le 
Societa  e  la  Borsa  (August  24.  2000);  Letter  of  Lynn 
E.  Turner,  Chief  Accountant.  SEC,  to  J.  Terry 
Strange,  KPMG  (October  16,  2000);  see  also 
Codification  §602.02.b.ii,  Ex.  8;  602.02.b.iv: 
602.02.c.iii;  602.02.g.  Ex.  5.  Cf.  SECPS  Manual 
§  1000.45  (discussing  application  of  SECPS  rules  to 
"foreign  associated  firmls]");  AICPA  Code  of 
Professional  Conduct.  ET  §  101.16  (Interpretation 
101-14)  (application  of  independence  rules  to 
alternative  practice  structiwes);  AICPA  Code  of 
Professional  Conduct.  ET  §  505.03  (application  of 
independence  rules  to  entities  controlled  by  an 
accounting  firm  or  its  members).  In  addition, 
accounting  firms  entering  into  business  transactions 
in  which  they  acquire  equity  stakes  in  other 
companies  will  need  to  continue  to  consider 
whether  they  will  have  a  direct  or  material  indirect 
business  relationship  with,  or  a  direct  financial 


rules  we  adopt  do  not  provide 
accounting  firms  with  the  certainty  of 
our  proposed  rule,  we  are  convinced 
that  a  more  flexible  approach  is 
warranted  as  the  types  and  nature  of 
accounting  firms'  business  arrangements 
continue  to  develop. 

3.  'Affiliate  of  the  Audit  Client" 

We  are  adopting  a  modified  definition 
of  "affiUate  of  the  audit  client."  As 
proposed.  Rule  2-01(f)(4)  defined 
'affiliate  of  the  audit  client"  as  any 
entity  that  has  "significant  influence" 
over  the  audit  client,  or  any  entity  over 
which  the  audit  client  has  significant 
influence.  The  definition  was  intended 
to  cover  both  "upstream"  and 
"downstream"  affiliates  of  the  audit 
client,  including  the  audit  client's 
corporate  parent  and  subsidiary. 

We  received  a  number  of  comments 
expressing  concern  about  our  proposed 
definition  of  "affiliate  of  the  audit 
client."  Some  members  of  the 
accounting  profession  felt  that  our 
proposed  definition  was  overbroad  and 
would  require  the  auditor  to  maintain 
independence  from  entities  far  removed 
from  the  audit  client.'*^^  Some 
commenters  suggested  that  we  should 
use  the  "control"  test  currently  found  in 
Rule  1-02  of  Regulation  S-X  to  define 
an  affiliate  of  an  audit  client.  At  least 
one  commenter  suggested  that  our 
proposed  definition  should  be  limited  to 
only  those  affiliates  that  are  "material" 
to  the  audit  client.*^^ 

After  considering  these  comments,  we 
have  decided  to  modify  substantially 
our  proposed  rule.  Under  the  rule  we 
adopt  today,  entities,  if  not  part  of  an 
investment  company  complex,  will  be 
considered  affiliates  of  the  audit  client 
if  they  satisfy  the  criteria  of  one  of  three 
paragraphs  of  Rule  2-0l(f)(4).  First, 
under  paragraph  (4)(i),  which  is  based 
on  the  control  definition  currently  in 
Rule  1-02  of  Regulation  S-X,  an  entity 
is  an  affiliate  of  the  audit  client  when 
the  entity  controls,  is  controlled  by,  or 
is  under  common  control  with  the  audit 
client.  Second,  paragraph  (4)(ii)  defines 
as  an  affiliate  of  the  audit  client  any 
entity  over  which  the  audit  client  has 
significant  influence,  unless  that  entity 
is  not  material  to  the  audit  client.  Third, 
paragraph  (4)(iii)  includes  those  entities 
that  have  significant  influence  over  the 


interest  or  material  indirect  financial  interest  in, 
any  of  their  audit  clients  that  are  also  clients  of  or 
enter  into  business  relationships  with  or  invest  in 
or  are  invested  in  by  that  other  company.  See  Letter 
of  Lyiu]  E.  Turner,  Chief  Accountant.  SEC.  to 
Kathryn  A.  Oberiy,  Esq..  Ernst  &  Young  (May  25, 
2000);  Letter  of  Lvnn  E.  Turner.  Chief  Accountant. 
SEC.  to  J.  Terry  Strange,  KPMG  (October  16.  2000). 

«»2  See  AICPA  Letter;  Arthur  Andersen  Letter. 

**3  See  Deloitte  &  Touche  Letter. 
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audit  client,  unless  the  audit  clieut  is 
not  material  to  that  entity. 

Paragraph  (4}(i)  now  makes  clear  that 
entities  in  a  control  relationship  with 
the  audit  client,  regardless  of  materiality 
considerations,  are  affiliates  of  the  audit 
client  for  independence  purposes.  This 
includes  the  audit  client's  parent  and 
subsidiaries  £uid  is  consistent  with 
current  Rule  2-01  (b).  We  are  not 
convinced,  however,  that  a  control  test 
alone  captxires  all  situations  in  which  an 
entity  is  sufficiently  related  to  the  audit 
client  to  require  it  to  be  treated  as  the 
audit  client's  affiliate  for  independence 
purposes.  Our  Codification  currently 
considers  entities  affiliates  of  the  audit 
client  in  a  number  of  situations  in 
which  control  is  not  present.**'  As 
under  our  proposal,  we  continue  to 
believe  that  a  significant  influence  test 
sets  a  proper  baseline  threshold  for 
audit  cUent  affiliation  because,  luider 
the  equity  method  of  accounting, ^^^  it 
results  in  the  marriage  of  financial 
information  between  the  audit  client 
and  the  entity  influenced  by,  or 
influencing,  the  financial  or  operating 
policies  of  the  audit  client.  As  urged  by 
commenters,  however,  the  addition  of 
the  materiality  threshold  to  the 
significant  influence  test  should  avoid 
undue  hardships  to  accounting  firms  in 
situations  where  their  audit  clients  have 
numerous  affiliates  that  are  immaterial 
to  them. 

As  in  our  proposed  rule,  we  continue 
to  use  the  term  "significant  influence" 
in  the  definition  to  refer  to  the 
principles  in  APB  No.  18.  Some 
commenters  suggested  that,  since  the 
term  "significant  influence"  is  not 
defined  in  the  rules,  it  would  be 
difficidt  to  apply. '•^s  Many  other 
commenters,  however,  did  not  object  to 
the  term  or  express  any  uncertainty  as 
to  the  term's  meaning.  Given  the 
concept's  familiarity  to  the  accounting 
profession  and  its  use  in  the 
profession's  independence 
requirements,  we  have  decided  to  retain 
its  use  without  providing  an  explicit 
definition  in  the  rules  we  adopt. 

We  use  the  term  "significant 
influence"  as  it  is  used  in  APB  No.  18. 
It  recognizes  that  "significant  influence" 
can  be  exercised  in  several  ways: 
representation  on  the  board  of  directors; 
participation  in  key  policy  decisions; 
material  inter-company  transactions; 
interchange  of  personnel;  or  other 
means.  APB  No.  18  also  recognizes  that 
an  important  consideration  is  the  extent 


of  the  equity  investment,  particularly  in 
relation  to  the  concentration  of  other 
investments.  In  order  to  provide  a 
reasonable  degree  of  uniformity  in 
application  of  this  standard,  the  Board 
concluded  that, 

I Ajn  investment  (direct  or  indirect)  of  20% 
or  more  of  the  voting  stock  of  an  investee 
should  lead  to  a  presumption  that  in  the 
absence  of  evidence  to  the  contrary  an 
investor  has  the  abiUty  to  exercise  significant 
influence  over  an  investee.  Conversely,  an 
investment  of  less  than  20%  of  the  voting 
stock  of  an  investee  should  lead  to  a 
presumption  that  an  investor  does  not  have 
the  ability  to  exercise  significant  influence 
unless  such  ability  can  be  demonstrated.**^ 

In  addition,  we  have  added  a  new 
section  to  the  definition  of  "affiliate  of 
an  audit  client"  to  deal  specifically  with 
affiliation  questions  in  mutual  fund 
complexes.  Paragraph  (4)(iv)  provides 
that  when  the  audit  client  is  part  of  an 
investment  company  complex,  each 
entity  in  the  investment  company 
complex  is  an  "affiliate  of  the  audit 
client."  In  this  respect,  we  are  following 
the  ISB's  Standard  No.  2,  "Certain 
Independence  Implications  of  Audits  of 
Mutual  Fluids  and  Related  Entities."*^* 

While  this  provision  was  not  in  our 
proposed  definition  of  "affiliate  of  the 
audit  client,"  it  was  clearly  embodied  in 
oiu-  proposed  Rule  2-01(c}(l)(ii){G), 
which  provided,  "When  the  audit  client 
is  an  entity  that  is  part  of  an  investment 
company  complex,  the  accountant  must 
be  independent  of  each  entity  in  the 
investment  company  complex."  As  we 
explained  in  the  Proposing  Release,  this 
provision  was  meant  to  reflect  the 
standard  of  ISB  Standard  No.  2.  We 
pointed  out  in  the  Proposing  Release 
that  this  provision  applied  to  auditor- 
audit  client  relationships  other  than 
financial  interests,  and  sought  comment 
on  whether  it  should  be  limited  in  any 
context  other  than  financial  interests.  At 
least  one  commenter  analyzed  our 
proposed  Rule  2-01(c){l)(ii){G)  as  an 
extension  of  the  definition  of  "affiliate 
of  the  audit  client.  "*'^ 

While  some  commenters  suggested 
that  we  limit  this  principle  through  a 
restriction  on  the  scope  of  the 
"investment  company  complex" 
definition,  few  commenters  disagreed 
with  the  ISB's  basic  conclusion  diat  the 
unique  structiu-e  of  mutual  fimd 
complexes  warrants  special  rules  of 


**•  See  Codification  §  602.02.b.iii  (Ex.  1); 
602.02.b.iv:  6O2.02.c.iii;  602.02.h  (Ex.  9). 

<»  See  APB  No.  18. 

««"  See  Letter  of  Stanley  Keller.  Esq..  and  Richard 
Rowe.  Esq..  ABA  Committees  on  Federal  Regulation 
of  Securities  Law  and  Accounting  (Sept.  27.  2000). 


"'  See  APB  No.  18,  at  1  17.  Paragraph  17  of  APB 
No.  18  also  discusses  a  number  of  considerations 
that  may  affect  the  ability  of  an  entity  to  have 
significant  influence  over  an  investee. 

**'  We  have,  however,  narrowed  the  definition  of 
"investment  company  complex"  fixjm  the  definition 
used  in  ISB  Standard  No.  2.  See  infra  Section 

rv.H.ii. 

<««  See  Arthur  Andersen  Letter. 


affiliation.  After  considering  the 
comments  on  this  issue,  we  have 
decided  to  adopt  this  provision 
substantively  as  proposed,  but  to  move 
it  to  the  definition  of  "affiliate  of  the 
audit  client"  to  make  its  purpose  and 
effect  clearer. 

4.  "Audit  and  Professional  Engagement 
Period" 

We  have  adopted  the  definition  of 
"audit  and  professional  engagement 
period"  in  Rule  2-01(f)(5),  as  proposed, 
with  one  modification.  As  defined,  the 
'audit  and  professional  engagement 
period'  is  "[t]he  period  covered  by  any 
financial  statements  being  audited  or 
reviewed  (the  "audit  period");  and  the 
period  of  the  engagement  to  audit  or 
review  the  audit  client's  financial 
statements  or  to  prepare  a  report  filed 
with  the  Commission  (the  'professional 
engagement  period").' 

The  definition  specifies  that  the 
professional  engagement  period  begins 
when  the  accountant  either  signs  an 
initial  engagement  letter  (or  other 
agreement  to  review  or  audit  a  client's 
financial  statements)  or  begins  review, 
audit,  or  attest  procedures,  whichever  is 
earlier,^""  and  that  the  professional 
engagement  period  ends  when  the  client 
or  accoimtant  notifies  the  Commission 
that  the  client  is  no  longer  that 
accoimtant's  audit  client. ''°i  Some 
commenters  asserted  that  the 
professional  engagement  period  should 
begin  when  the  accountant  begins  its 
procedures. ^°2  Commenters  expressed 
concern  that  "time  will  be  needed  for 
covered  persons  and  their  family 
members  to  unwind  financial  interests 
or  employment  relationships. "^"^  We 
believe  that  our  rule,  as  adopted, 
provides  an  appropriate  amount  of 
flexibility  and  certainty  to  the  auditor 
because  both  signing  the  initial 
engagement  letter  and  beginning  the 
audit  procedures  are  entirely  within  the 
control  of  the  accountant.  An 
accoimtant  may  orally  agree  to  an 
engagement  and  then  simply  delay 
signing  an  engagement  letter  or 
beginning  procedures  so  as  to  toll  the    . 
start  of  its  professional  engagement 
period. 

With  regard  to  the  termination  of  the 
professional  engagement  period,  we 
note  that  the  current  rules  of  the  SECPS 
require  an  auditor  to  notify  the 
Commission  in  writing  that  an  SEC 
registrant  who  was  a  former  client  is  no 


longer  a  client.so*  Similarly,  a  domestic 
registrant  has  an  obligation  to  report 
changes  in  its  independent  auditor  on 
Form  8-K.  While  no  corollary 
requirement  applies  to  foreign  private 
issuers,  there  is  certainly  no  prohibition 
against  either  such  an  issuer  or  its 
auditor  providing  us  with  a  private 
notification  that  would  suffice  to  end 
the  professional  engagement  period  for 
purposes  of  our  independence 
assessment,  should  this  be  an  issue  for 
the  accountant  or  the  registrant. 

In  response  to  concerns  of 
commenters, ^°^  we  are  providing  a 
limited  exception  in  the  definition  that 
applies  to  foreign  private  issuers  who 
are  offering  or  listing  securities  in  the 
United  States  for  the  first  time.  For 
auditors  of  those  foreign  private  issuers 
who  previously  were  not  required  to, 
and  did  not,  file  any  registration 
statement  or  report  with  the 
Commission,  the  "audit  and 
professional  engagement  period"  does 
not  include  periods  ended  prior  to  the 
beginning  of  the  last  fiscal  year  ended 
before  the  issuer  first  filed  or  was 
required  to  file  a  registration  statement 
or  report  with  us,  provided  that  the 
company  has  fully  complied  with  home 
country  independence  standards  in 
those  prior  periods. 

5.  "Audit  Client" 

Rule  2-01  (f)(6)  defines  "audit  client." 
We  have  defined  this  term  as  the  entity 
whose  financial  statements  or  other 
information  is  being  audited,  reviewed, 
or  attested.  We  believe  this  is  how 
"audit  client"  commonly  is  used,  and 
we  are  adopting  this  as  part  of  the 
definition.  Use  of  this  definition,  of 
course,  in  no  way  changes  our  position 
that  the  auditor  "owes  ultimate 
allegiance  to  the  corporation's  creditors 
and  stockholders,  as  well  as  to  the 
investing  public.""*"^ 

We  have  made  one  change  to  the 
definition.  Commenters  suggested 
adding  affiliate  of  the  audit  client, 
defined  above,  to  the  definition  of  audit 
client  for  the  sake  of  simplicity,  and  we 
have  done  so.^'^''  The  definition  of  audit 
client,  for  purposes  of  paragraph  (c)(l)(i) 
(investments  in  audit  clients),  however, 
does  not  include  entities  that  are 
affiliates  of  the  audit  client  by  virtue  of 
paragraph  (f)(4)(ii)  or  paragraph 


soo  Rule  2-01  (0(5)(ii)(A). 

»°» Rule  2-01  (0(5)(ii)(B). 

*<«  See,  e.g.,  Deloitte  &  Touche  Letter. 

*<»  See.  e.g..  Deloitte  &  Touche  Letter. 


so*  SECPS  Manual  §  1000.08;  cf.  AICPA  Code  of 
Professional  Conduct,  ET  §  101.02. 

505  See,  e.g..  Ernst  &  Young  Letter  ("We  also 
would  revise  the  definition  of  'audit  and 
professional  engagement  period'  in  the  Release  .  .  . 
to  codify  the  Commission  staffs  practice  of  only 
requiring  the  latest  audited  period  in  initial  filings 
by  foreign  private  issuers  to  be  fully  compliant  with 
SEC  independence  rules."). 

^°»  Arthur  Young.  465  U.S.  at  818. 

*"'  See.  e.g..  PricewaterhouseCoopers  Letter. 


(f){4)(iii),  which  define  an  affiliate  in 
terms  of  significant  influence.  As 
discussed  more  fully  above,  if  an  entity 
is  an  affiliate  of  the  audit  client  because 
of  a  "significant  influence"  relationship, 
it  is  covered  by  the  rules  relating  to 
material  indirect  investments  and 
investments  in  non-client  entities  under 
(c)(l)(i)(D)  and  (c)(l)(i)(E),  and  it  is  not 
necessary,  therefore,  to  include  it  in  the 
definition  of  audit  client. 

6.  "Audit  Engagement  Team" 

Rule  2-01  (f)(7)  defines  the  term 
"audit  engagement  team."  The  "audit 
engagement  team"  includes  the  people 
in  the  accounting  firm  who  are  most 
direcUy  in  a  position  to  influence  the 
audit.  Members  of  the  "audit 
engagement  team"  are  included  within 
the  category  of  "covered  persons  in  the 
firm,"  which  is  the  term  used  to 
indicate  the  persons  in  the  firm  subject 
to  a  number  of  the  specific  provisions  of 
paragraph  (c)  of  Rule  2-01. 

The  "audit  engagement  team" 
includes  "all  partners,  principals, 
shareholders,  and  professional 
employees  participating  in  an  audit, 
review,  or  attestation  engagement  of  an 
audit  client,  including  those  conducting 
concurring  or  second  partner  reviews, 
and  all  persons  who  consult  with  others 
on  the  audit  engagement  team  during 
the  audit,  review,  or  attestation 
engagement  regarding  technical  or 
industry-specific  issues,  transactions,  or 
events." 

Commenters  who  addressed  this 
definition  generally  agreed  that  persons 
in  a  position  to  influence  the  audit,  such 
as  the  audit  engagement  team,  should  be 
covered  persons  for  purposes  of  the 
rule's  restrictions  on  certain 
relationships  with  audit  clients.^"*  We 
have  adopted  the  definition  with  only 
one  variation  from  the  proposed 
definition.  The  proposed  definition 
included  the  phrase  "all  persons  who 
consult,  formally  or  informally,  with 
others.  .  .."  In  the  final  rule,  we  have 
deleted  the  phrase  "formally  or 
informally,"  to  avoid  unintended 
overbreadth.  Rather,  we  use  the  term 
"consult"  to  refer  to  meaningful 
discussions  related  to  the  audit. 

7.  "Chain  of  Command" 

Rule  2-01  (f)(8)  defines  the  term 
"chain  of  command."  This  term  is 
defined  to  refer  to  the  group  of  people 
in  the  accounting  firm  who,  while  not 
directly  on  the  audit  engagement  team, 
are  capable  of  influencing  the  audit 
process  either  through  their  oversight  of 
the  audit  itself  or  through  their 
influence  over  the  members  of  the  audit 


engagement  team.  Like  the  "audit 
engagement  team,"  persons  in  the 
"chain  of  command"  are  included  as 
"covered  persons  in  the  firm,"  and 
therefore  are  subject  to  a  number  of  the 
provisions  in  paragraph  (c)  of  Rule  2- 
01. 

Based  on  the  input  of  commenters,  we 
have  modified  this  definition  somewhat 
from  the  proposed  definition. 
Commenters  stated  that  our  definition 
included  too  broad  a  range  of  persons, 
capturing  people,  such  as  managers  who 
could  "influence  the  .  .  .  compensation 
of  any  member  of  the  audit  engagement 
team,"  whose  connection  to  the  audit  is 
too  tenuous  to  reasonably  conclude  that 
they  have  the  ability  to  influence  the 
audit.  509 

We  are  persuaded  that  the  proposed 
definition  was  broader  than  necessary, 
and  we  have  accordingly  sharpened  its 
focus  and  tried  to  eliminate  any 
ambiguity.  As  defined  in  the  final  rule, 
"chain  of  command"  includes  all 
persons  who  (i)  supervise  or  have  direct 
management  responsibility  for  the  audit, 
including  at  all  successively  senior 
levels  through  the  accounting  firm's 
chief  executive;  (ii)  evaluate  the 
performance  or  reconmiend  the 
compensation  of  the  audit  engagement 
partner;  or  (iii)  provide  quality  control 
or  other  oversight  of  the  audit." 

8.  "Close  Family  Members" 

We  are  adopting,  as  proposed.  Rule  2- 
01(f)(9)  that  defines  "close  family 
members."  Close  family  members  is 
defined  to  mean  a  person's  spouse, 
spousal  equivalent,  parent,  dependent, 
nondependent  child,  and  sibling.  These 
terms  should  be  understood  in  terms  of 
contemporary  family  relationships. 
Accordingly,  "spouse"  means  a 
husband  or  wife,  whether  by  marriage  or 
under  common  law;  "spousal 
equivalent"  means  a  cohabitant 
occupying  a  relationship  generally 
equivalent  to  that  of  a  spouse;  "parent" 
means  any  biological,  adoptive,  or  step- 
parent; "dependent"  means  any  person 
who  received  more  than  half  of  his  or 
her  support  for  the  most  recent  calendar 
year  from  the  relevant  covered  person; 
"child"  means  any  person  recognized 
by  law  as  a  child  or  step-child;  and 
"sibling"  means  any  person  who  has  the 
same  mother  or  father. 

"Close  family  members"  includes  the 
persons  separately  defined  as 
"immediate  family  members"  (spouse, 
spousal  equivalent,  and  dependent),  and 
adds  certain  family  members  who  may, 
as  a  general  matter,  be  thought  to  have 
less  regular,  but  not  necessarily  less 
close,  contact  with  the  covered  person 


5™  See.  e.g.,  Deloitte  &  Touche  Letter. 


«»  See  Deloitte  &  Touche  Letter 
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in  question  (parent,  nondependent 
child,  and  sibling).  We  distinguish  the 
two  groups,  in  part,  because  the  less 
immediate  the  family  relationship  to  the 
covered  person,  the  more  substemtial 
that  family  member's  relationship  to  the 
audit  client  should  be  before  we  deem 
it  to  impair  the  auditor's  independence. 
Commenters,  in  general,  raised  few 
issues  with  the  proposed  definition  of 
"close  family  members"  and,  therefore, 
we  are  adopting  this  definition  as 
proposed. 

9.  "Covered  Persons  in  the  Firm" 

Rule  2-01  (f)(ll)  defines  the  term 
"covered  persons  in  the  firm."  The  term 
includes  four  basic  groups.  The  first  two 
groups,  the  "audit  engagement  team" 
and  the  "chain  of  command,"  are 
described  above.  Their  inclusion  in  the 
category  of  "covered  persons  in  the 
firm"  is  unchanged  from  the  proposed 
rule. 

We  have  modified  the  description  of 
the  third  category  of  covered  persons 
from  our  proposal.  The  proposed  rule 
referred  to  "any  other  partner,  principal, 
shareholder,  or  professional  employee 
of  the  accounting  firm  who  is,  or  during 
the  audit  client's  most  recent  fiscal  year 
was,  involved  in  providing  any 
professional  service  to  the  audit  client 
or  an  affiliate  of  the  audit  client."  We 
included  this  category  because  the 
auditing  Uterature,  quite  appropriately, 
directs  the  audit  engagement  team  to 
discuss  certain  matters  with  the  firm 
personnel  responsible  for  providing 
such  services  to  that  client."^'" 

hi  response  to  concerns  raised  by 
Commenters,^''  we  have  modified  the 
definition  of  this  category  of  covered 
persons  in  two  respects.  First,  we  have 
changed  the  term  "professional 
employee"  to  "managerial  employee," 
to  encompass  a  somewhat  narrower 
scope  of  persons.  Second,  we  have  set 
a  minimum  hour  threshold  that  must  be 
crossed  before  an  individual  becomes  a 
covered  person  by  virtue  of  providing  a 
non-audit  service  to  an  audit  client. 
This  subpart  of  the  definition  now 
includes  only  those  individuals  who 
have  "provided  ten  or  more  hours  of 
non-audit  services  to  the  audit  client  for 
the  period  beginning  on  the  date  such 
services  are  provided  and  ending  on  the 
date  the  accounting  firm  signs  the  report 
on  the  financial  statements  for  the  fiscal 
year  dining  which  those  services  are 
provided,  or  who  expects  to  provide  ten 


or  more  hoiu's  of  non-audit  services  to 
the  audit  client  on  a  recurring  basis." 

In  this  definition,  the  phrase 
"begiiming  on  the  date  such  services  are 
provided"  refers  to  the  date  on  which 
the  individual  provides  his  or  her  tenth 
hoiu'  of  non-audit  service  to  a  particular 
audit  client  within  the  space  of  a  single 
fiscal  year  of  that  client.  For  example,  if 
the  client's  fiscal  year  runs  from  January 
1  to  December  31,  and  an  individual 
provides  eight  hours  of  non-audit 
services  on  February  1  and  two  hours  of 
non-audit  services  on  June  1 ,  then  the 
period  described  above  would 
commence  following  the  provision  of 
the  services  on  June  1 .  From  that  date 
through  the  date  that  the  accounting 
firm  signs  the  report  on  the  financial 
statements  for  that  fiscal  year,  that 
individual  is  a  "covered  person  in  the 
firm."  We  reiterate:  the  individual's 
status  as  a  covered  person  does  not  end 
at  the  conclusion  of  the  fiscal  year  in 
question,  but  continues  until  the  firm 
has  signed  the  report  for  the  financial 
statements  for  that  fiscal  year. 

The  proposed  rule  described  the 
fourth  category  of  covered  persons  as 
"any  other  partner,  principal,  or 
shareholder  from  an  'office'  of  the 
accounting  firm  that  participates  in  a 
significant  portion  of  the  audit."  We 
included  these  people  on  the  theory  that 
they  are  the  ones  most  likely  to  interact 
with  the  audit  engagement  team  on 
substantive  matters  and  may  exert 
influence  over  the  audit  engagement 
team  by  virtue  of  their  physical 
proximity  to,  or  relatively  frequent 
contact  with,  the  audit  engagement 
team. 

In  response  to  concerns  raised  by 
commenters  about  the  breadth  of  the 
category,  particularly  the  inclusion  of 
every  "office"  that  participates  in  a 
"significant  portion"  of  the  audit, ^'^  ^g 
have  modified  this  definition.  The  final 
rule  narrows  the  scope  of  the  definition 
to  "any  other  partner,  principal,  or 
shareholder  from  an  "office'  of  the 
accounting  firm  in  which  the  lead  audit 
engagement  partner  primarily  practices 
in  connection  with  the  audit."  We  are 
persuaded  that  it  is  reasonable  to  draw 
the  line  at  partners,  principals,  and 
shareholders,  rather  than  at  all 
"professional  employees,"  and  that  it  is 
also  more  reasonable  and  more 
practicable  to  draw  a  clear  line  at  the 
"office"5i3  of  the  firm  in  which  the  lead 
engagement  partner  primarily  practices. 

A  person  who  is  not  a  covered  person 
at  the  time  an  audit  engagement  begins 


might  nonetheless  become  a  covered 
person  at  any  time  during  the  audit 
engagement.  As  soon  as  events  or 
circumstances  bring  a  person  within  any 
category  of  covered  person  defined 
above,  that  person  is  a  "covered  person 
in  the  firm."  An  individual  must  be 
independent  of  the  audit  client, 
pursuant  to  the  provisions  of  the  rule, 
before  becoming  a  covered  person  in  the 
firm.  That  means,  for  example,  that  an 
individual  must  dispose  of  any  financial 
interest  in  the  audit  client  completely 
and  irrevocably  before  being  consulted 
by  another  covered  person  concerning 
the  audit  engagement.  For  example,  the 
rule  does  not  allow  the  person 
consulted  to  participate  in  a  discussion 
about  the  audit  engagement  and  then 
"cure"  an  independence  impairment  by 
later  disposing  of  an  investment. 
Likewise,  a  person  who  becomes  a 
covered  person  by  rotating  onto  an 
engagement  or  being  promoted  into  the 
chain  of  command  must  be  independent 
pursuant  to  the  provisions  of  the  rule 
prior  to  becoming  a  covered  person. 

One  commenter  suggested  that  the 
definition  of  "covered  persons  in  the 
firm"  should  include  leased  accounting 
personnel. SI-*  We  note  that  to  the  extent 
leased  personnel  otherwise  fall  within 
any  category  of  "covered  persons  in  the 
firm,"  such  as  by  being  on  the  audit 
engagement  team,  they  will  be  covered 
persons  in  the  firm.^'s 

Because  the  rule  narrows  the  scope  of 
firm  personnel  to  whom  investment  and 
employment  restrictions  apply,  an 
accounting  firm  employee  in  a  distant 
part  of  the  world,  or  even  down  the 
street,  might  own  an  audit  client's 
securities,  have  a  family  member  in  a 
financial  position  at  the  client,  or  enter 
into  a  business  relationship  with  a 
client  without  necessarily  impairing  the 
firm's  independence  from  the  audit 
client.  We  expect  that  many  partners 
and  employees  who  previously  could 
not  own  securities  issued  by  an  audit 
client  will  be  able  to  do  so  under  the 
rule. 

It  should  be  noted  that  insider  trading 
restrictions  prohibit  any  partner, 
principal,  shareholder,  or  employee  of 
the  firm,  whether  or  not  he  or  she 
performs  any  service  for  the  client,  from 
trading  on  the  basis  of  any  material 
nonpublic  information  about  that  client. 

10.  "Immediate  Family  Members" 

We  are  adopting,  as  proposed,  final 
Rule  2-01(f)(13),  which  defines 
"inmiediate  family  members"  to  mean  a 


person's  spouse,  spousal  equivalent, 
and  dependents.  These  terms  have  the 
same  meaning  as  they  do  in  the 
definition  of  "close  family  members." 

"Immediate  family  members"  is  a 
narrower  group  than  "close  family 
members."  Again,  we  believe  that  the 
less  immediate  the  family  relationship 
to  the  covered  person,  the  more 
substantial  that  family  member's 
relationship  to  the  audit  client  should 
be  before  we  deem  it  to  impair 
independence.  By  identifying 
"immediate  family  members,"  we  are 
identifying  those  persons  who  have 
such  regular  and  close  contact  with  a 
"covered  person"  that  it  is  fair,  for 
independence  purposes,  to  attribute  to 
the  covered  person  any  financial  and 
employment  relationships  that  family 
member  has  with  the  audit  client. 

We  received  a  few  comments  on  the 
definition  of  "immediate  family 
members."  Some  commenters  agreed 
that  the  definition  should  not  include 
emancipated  adult  children,  while 
others  expressed  concern  that  non- 
dependent  children  were  not  included 
in  this  group. ^'^  On  balance,  we  believe 
that,  for  purposes  of  these  rules, 
emancipated  children  are  sufficiently 
independent  of  their  parents  to  warrant 
not  imputing  their  financial  interests  to 
their  parents.  We  are,  therefore, 
adopting  the  definition  as  proposed. 

11.  "Investment  Company  Complex" 

As  proposed,  the  definition  of 
"investment  company  complex" 
focused  on  investment  advisers  and 
entities  in  a  control  relationship  with 
the  adviser,  including  entities  under 
common  control  with  the  adviser.  The 
proposed  definition  was  loosely  based 
on  ISB  Standard  No.  2.  which  defines 
"mutual  fund  complex"  to  mean  "(t]he 
mutual  fund  operation  in  its  entirety, 
including  all  the  funds,  plus  the 
sponsor,  its  ultimate  parent  company, 
and  their  subsidiaries. "^i'' 

We  solicited  comment  on  the 
definition  proposed,  and,  in  particular, 
on  whether  an  alternative  definition, 
focusing  on  the  fund's  principal 
undenATiter  and  administrator  would  be 
more  appropriate.  Some  commenters 
expressed  concern  about  the  scope  of 
the  investment  company  complex 
definition,  particularly  that  it  included 
entities  that  have  no  direct  relationship 
to  investihent  company  operations.^' ^ 
These  commenters'  concern  was  that  all 
subsidiaries  of  an  adviser's  parent 


5'"  AICPA  SAS  No.  22,  AU  §  311.046  and  AUI 
9311.03. 

>"  See.  e.g..  Deloitte  &  Touche  Letter;  Ernst  & 
Young  Letter. 


*'=  See,  e.g..  Deloitte  &  Touche  Letter:  Emst  & 
Young  Letter. 

*>^  For  a  discussion  of  the  definition  of  "office,' 
see  infra  Section  IV.H.12. 


*'*  See  Deloitte  &  Touche  Letter. 

*"  For  example,  leased  accounting  personnel 
might  consult  with  a  professional  employee 
participating  in  an  audit  and  thereby  become  a 
member  of  the  audit  engagement  team. 


5'6See  Written  Testimony  of  Ronald  Nielsen  and 
Kathleen  Chapman,  Iowa  Accountancy  Examining 
Board  (Sept.  20,  2000). 

*"  ISB  Standard  No.  2,  supra  note  226. 

5>»  See.  e.g.,  Deloitte  &  Touche  Letter  AICPA 
Letter. 


company  would  also  be  included  in  the 
investment  company  complex. 
Therefore,  an  accounting  firm  could  not 
provide  certain  non-audit  services  to,  or 
invest  in,  subsidiaries  of  the  parent  of 
the  adviser,  even  if  those  subsidiaries 
operated  businesses  unrelated  to  the 
investment  company  business.  Under 
the  proposed  definition,  for  example,  if 
a  parent  company  owned  an  adviser  and 
a  manufactiuing  company,  the 
accountant  that  audited  the  adviser  {or 
a  ftmd  advised  by  the  adviser)  could  not 
invest  in  the  manufacturing  company, 
even  though  its  operations  would  not  be 
affected  by  the  audit  of  the  adviser  (or 
the  fund). 

In  response  to  these  comments,  we 
have  adopted  in  Rule  2-01(f)(14)  a 
definition  of  investment  company 
complex  that  is  more  limited  than  the 
one  proposed.  As  adopted,  the  rule  only 
includes  an  entity  under  common 
control  with  the  adviser  if  the  entity 
provides  services  to  an  investment 
company  in  the  investment  company 
complex.  More  specifically,  if  a  sister 
entity  of  the  investment  adviser,  other 
than  another  investment  adviser,  does 
not  provide  administrative,  custodian, 
imdenvriting,  or  transfer  agent  services 
to  the  adviser  or  a  fund,  it  is  not  part 
of  the  investment  company  complex. 

As  proposed,  an  entity  tnat  would  be 
an  investment  company  but  for  the 
exclusions  provided  by  section  3(c)  of 
the  Investment  Company  Act  and  that  is 
advised  by  the  investment  adviser  or 
sponsored  by  the  sponsor  is  part  of  the 
investment  company  complex.  Also,  as 
proposed,  the  definition  does  not 
include  sub-advisers  whose  role  is 
primarily  portfolio  management  and 
who  provide  services  pursuant  to  a 
subcontract  with,  or  are  overseen  by,  an 
adviser  in  the  complex.  There  wag  some 
support  for  excluding  sub-advisers  from 
the  definition  of  investment  company 
complex. 5' 9  We  have  determined  to 
exclude  sub-advisers  bom  the  definition 
because  a  fund,  or  even  its  adviser,  may 
not  be  able  to  know  whether  the  sub- 
adviser  obtained  any  non-audit  services 
from  the  fimd's  or  the  adviser's  auditor. 
Moreover,  considering  a  sub-adviser  or 
the  funds  it  advises  to  be  part  of  the 
investment  company  complex  presents 
practical  difficulties  where  the  sub- 
adviser  is  itself  an  adviser  in  a  separate 
investment  company  complex. 

12.  "Office- 
Rule  2-01(f)(l5)  defines  "office"  to 
mean  a  distinct  sub-group  within  an 
accounting  firm,  whether  distinguished 
along  geographic  or  practice  lines.  The 
term  "office"  is  an  integral  part  of  the 


description  of  one  category  of  "covered 
persons"  and,  thereby,  helps  identify 
firm  personnel  who  cannot  have 
financial  or  employment  relationships 
with  a  particular  audit  client  without 
impairing  the  firm's  independence.  The 
definition  has  not  changed  from  the 
proposed  definition. 

We  give  "office"  a  meaning  that  does 
more  than  merely  refer  to  a  distinct 
physical  location  where  the  firm's 
personnel  work.  By  "office"  we  mean  to 
encompass  any  reasonably  distinct  sub- 
group within  an  accounting  firm, 
whether  constituted  by  formal 
organization  or  informal  practice,  where 
the  personnel  who  make  up  the  sub- 
group generally  serve  the  same  clients, 
work  on  the  same  matters,  or  work  on 
the  same  categories  of  matters.  In  this 
sense,  "office"  may  transcend  physical 
boundaries,  and  it  is  possible  that  a  firm 
may  have  a  sub-group  that  constitutes 
an  "office"  even  though  the  personnel 
making  up  that  sub-group  are  stationed 
at  various  places  around  the  country  or 
the  world. 

At  the  same  time,  we  intend  for 
"office"  also  to  include  reference  to  a 
physical  location.  For  this  reason, 
"office"  will  generally  include  a  distinct 
physical  location  where  the  firm's 
personnel  work.  We  recognize,  however, 
that  in  some  cases  thousands  of  firm 
personnel  may  work  at  a  single,  large 
physical  location,  but  physical  divisions 
may  nonetheless  effectively  isolate 
different  sub-groups  of  persoimel  from 
each  other  in  ways  that  will  warrant 
treating  each  sub-group  as  a  separate 
"office"  under  the  proposed  definition. 

Some  commenters  raised  concerns 
about  the  definition  of  office. ^^o  Qne 
commenter  asserted  that  the  proposed 
definition  is  unworkable  and  does  not 
provide  helpful  guidance. ^^i  jj^js 
commenter  expressed  a  preference  for 
the  ISB's  approach  to  the  concept  of 
"office  or  practice  unit,"  in  the  ISB's 
Exposure  Draft  on  Financial  Interests 
and  Family  Relationships.522 


*"See,  e.g..  Arthur  Andersen  Letter. 


52"  See,  e.g..  Deloitte  &  Touche  Letter.  AICPA 
Letter. 

">  See  AICPA  Letter. 

^"  The  ISB  Exposure  Draft,  cited  in  the  AICPA 
Letter,  states  the  following:  the  identification  of  the 
relevant  "office"  or  practice  unit  is  based  on  the 
facts  and  circumstances,  including  the  firm's 
operating  structure,  and  requires  judgment.  In  a 
traditional  geographic  practice  office  (one  city 
location  with  one  managing  partner  in  charge  of  all 
operations — audit,  tax.  and  consulting),  thai 
location  should  be  considered  to  be  the  office.  In 
addition,  if  there  are  smaller,  nearby  "satellite" 
offices  managed  under  the  primary  city  office, 
broadly  sharing  staff,  etc..  those  locations  should 
also  be  considered  part  of  the  primary  office.  On  the 
other  hand,  many  firms  are  now  structured  more  on 
an  industry  specialization  or  line-of-service  basis, 
and  manage  offices  on  that  basis.  For  example,  if 

Continued 
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In  some  respects,  the  definition  that 
we  adopt  overlaps  with  the  ISB 
approach.  Like  Uie  ISB  approach,  our 
definition  will  necessarily  involve  the 
application  of  judgment,  governed  by 
substance.  And  under  our  definition,  as 
under  the  ISB  approach,  expected 
regular  personnel  interactions  and 
assigned  reporting  channels  may  well  be 
more  important  than  an  individual's 
physical  location.  We  have  determined 
to  adopt  the  definition  that  we 
proposed,  because  it  is  unclear  to  us 
that  the  ISB  approach  would  necessarily 
encompass  each  distinct  sub-group  that, 
in  particular  circumstances,  should  be 
encompassed. 

/.  Codification 

As  previously  discussed,  the 
Commission's  ciurent  auditor 
independence  requirements  are  found 
in  various  rules  and  interpretations. 
Section  600  of  the  Codification  provides 
interpretations  and  guidance  not 
otherwise  available  in  Rule  2-01 .  The 
final  rule  articulates  a  number  of 
situations  and  circiunstances,  such  as 
financial  relationships,  employment 
relationships,  and  non-audit  services 
that  impair  auditor  independence. 
Accordingly,  we  are  deleting  some 
interpretations  included  in  the 
Codification,  either  because  they  are 
reflected  in  the  revised  Rule  2-01  or 
they  have  been  superseded,  in  whole  or 
in  part,  by  the  rule.  Because  examples 
have  been  deleted  both  because  they  are 
no  longer  necessary  and  because  they 
are  inconsistent  with  the  final  rule, 
inferences  should  not  be  drawn  from  the 
deletion  of  a  particular  example.  The 
revised  Codification  contains  the 
discussion  of  the  final  rule  from  this 
release,  as  well  as  the  background 
information  and  interpretations  that 
may  continue  to  be  useful  in  situations 
not  specifically  or  definitively 
addressed  in  paragraph  (c).  Examples  of 
these  items  include  business 
relationships,  unpaid  prior  professional 
fees,  indemnification  by  clients,  and 
litigation. 

V.  Cost-Benefit  Analysis 

The  amendments  to  Rule  2-01 
modernize  the  rules  for  determining 
whether  an  auditor  is  independent  in 
light  of  (i)  investments  by  auditors  or 
their  family  members  in  audit  clients; 
(ii)  employment  relationships  between 


auditors  or  their  family  members  and 
audit  clients;  and  (iii)  the  non-audit 
services  provided  by  audit  firms  to  their 
audit  clients.  In  the  Proposing  Release, 
we  identified  three  constituencies 
affected  by  the  rule:  (1)  investors;  (2) 
issuers;  and  (3)  accoimting  firms  that 
provide  services  affected  by  this 
release.523  Below  we  discuss  the  costs 
and  benefits  to  each  of  these  groups.  In 
all  cases,  we  discuss  the  costs  and 
benefits  relative  to  the  current 
regulatory  environment.524 

A.  Costs  and  Benefits  of  the  Rule 
Regarding  Investments  in  and 
Employment  Relationships  With  Audit 
Clients 

The  final  rule  clarifies,  and  in  some 
cases  eliminates,  certain  existing 
requirements  under  which  an 
accountant's  independence  is  impaired 
by  investment  and  employment 
relationships  between  an  accoimtant, 
covered  persons,  or  their  families,  and 
an  audit  client.  As  explained  above.^^s 
changes  in  business  practices  and 
demographics,  including  an  increase  in 
dual-career  families,  warrant  a  change 
in  our  auditor  independence 
requirements  to  prevent  an  unnecessary 
restriction  on  the  employment  and 
investment  opportiinities  available  to 
auditors  and  members  of  their  families. 
To  this  end,  the  nlle  amendments  take 
a  more  targeted  approach,  focusing  on 
those  persons  who  are  involved  in  or 
can  influence  an  audit.  In  addition,  the 
rule  provides  a  limited  exception  for 
accoimting  firms  under  which  an 
inadvertent  violation  of  these  rules  by 
certain  persons  will  not  cause  a  firm's 
independence  to  be  impaired,  so  long  as 
the  firm  has  quality  controls  that  meet 
certain  conditions  and  the  impairment 
is  resolved  promptly. 

1.  Benefits 

The  elimination  of  certain  investment 
and  employment  restrictions  should 
benefit  auditors  and  their  families  by 
permitting  a  wider  range  of  investment 
and  employment  opportunities. 
According  to  the  1999  annual  reports 
filed  by  accounting  firms  with  the 
SECPS,  the  five  largest  accoimting  firms 
employ  approximately  115,000 
professionals.  Other  public  accounting 
firms  that  audit  SEC  registrants  employ 


a  financial  services  group  were  a  separate  practice 
unit,  and  were  operated  that  way  with  limited 
contact  with  personnel  of  other  local  units,  that 
may  represent  a  separate  office  for  purposes  of  this 
standard.  Substance  should  govern  the  office 
classification,  and  the  expected  regular  personnel 
interactions  and  assigned  reporting  channels  of  an 
individual  may  well  be  more  important  than  his  or 
her  physical  location.  ' 


**3  while  we  discuss  the  costs  and  benefits  to 
issuers  separately  from  those  accruing  to  investors, 
impacts  on  the  issuers  are  also  likely  to  flow  to 
investors  as  owners  of  the  issuers'  securities. 

^^'*  It  has  been  suggested  that  the  Proposing 
Release  did  not  clearly  specify  the  baseline  from 
which  the  costs  and  benefits  were  being  estimated. 
The  following  presentation  clearly  establishes  the 
baseline:  costs  and  benefits  are  compared  to  current 
regulations. 

525  See  supm  Section  in.B. 


an  estimated  5,000  to  25,000 
professional  staff.  The  amendments  we 
are  adopting  will  benefit  these  120,000 
to  140,000  accounting  firm  professional 
employees  and  their  families  by 
enabling  them  to  invest  in  some  public 
companies  in  which,  under  the  current 
rules,  they  cannot  invest  without 
impairing  the  independence  of  the 
companies'  auditors.  In  addition,  imder 
these  amendments,  audit  clients  and 
their  affiliates  may,  in  certain 
circiunstances,  employ  family  members 
of  some  audit  firm  employees  without 
impairing  the  auditor's  independence. 

Expanding  the  set  of  investment 
opportunities  available  to  auditors  and 
their  family  members  may  increase  the 
return  they  can  earn  on  their 
investments  and  improve  their  ability  to 
reduce  risk  through  diversification. 
Opening  employment  opportunities  to 
auditors  and  their  family  members 
increases  their  fi-eedom  of  choice  with 
respect  to  their  employment 
opportunities  and  may  lead  to  an 
increase  in  their  compensation. 
Consequently,  the  amendments  have  the 
potential  to  improve  the  pecuniary  and 
non-pecuniary  benefits  of  employment. 
These  benefits  may  make  accounting 
firms  more  appealing  as  a  career  choice, 
and  as  a  result  may  aid  the  firms  in  their 
recruiting  efforts. ^^e 

In  addition,  independence 
requirements  are  found  in  various 
Commission  rules.  Commission 
interpretations,  staff  letters  and  reports, 
and,  in  some  cases,  AICPA  literature. 
The  final  rule  puts  this  guidance  in  an 
easily  accessible  format  that  will  save 
interested  parties  costs  in  ascertaining 
and  complying  with  the  rule. 

Finally,  the  rule  provides  that  an 
accounting  firm's  independence  will  not 
be  impaired  solely  because  a  covered 
person  inadvertently  fails  to  comply 
with  the  independence  rules  if  the  firm 
has  adequate  independence  quality 
controls  in  place.  This  limited  exception 
should  provide  a  benefit  to  accounting 
firms  and  their  employees. 

2.  Costs 

Modification  of  the  investment  and 
employment  restrictions  may  require 
accounting  firms,  their  employees,  or 
others  to  incur  transaction  costs,  such  as 
one-time  costs  to  modify  existing 
systems  that  monitor  investments  and 
employment  relationships,  and  training 


costs  to  prepare  professional  staff  to 
understand  and  conform  to  the  revised 
rules.  With  respect  to  the  provisions 
regarding  employment  relationships  and 
investments,  the  rule  provides  a 
transition  period  and  does  not  cover 
loan  contracts,  insurance  products,  and 
employment  relationships  undertaken 
prior  to  the  end  of  this  transition  period. 
The  rule  does  not  impose  any  additional 
costs  with  respect  to  the  separations  of 
former  partners  that  have  occurred  prior 
to  the  effective  date  of  this  rule.  Existing 
rules  will  apply  to  these  partners. 
During  the  transition  period,  the  only 
cost  to  separating  partners  and  their 
firms  relates  to  the  timing  of  the 
payments  made  as  part  of  the 
separation. 527  xhe  new  rule  applies  only 
to  those  that  leave  the  firm  after  the  new 
rule  becomes  effective.  These 
modifications  of  the  rule  ft-om  our 
original  proposal  will  reduce  the  costs 
of  implementation. 528 

As  discussed  above,  the  rule  does  not 
require  accounting  firms  to  establish 
quality  controls  that  conform  to  the  rule 
requirements.  In  the  case  of  the  largest 
firms,  the  rule  specifies  minimum 
characteristics  of  these  systems. ^29 
Because  the  limited  exception  is 
elective,  any  related  costs  will  be 
assumed  voluntarily,  if  at  all,  by 
accounting  firms  that  decide  that  the 
benefits  of  this  limited  exception  justify 
the  costs  of  any  incremental  changes 
that  are  necessary  to  make  their  quality 
control  systems  meet  the  rule's 
standards. 

An  accounting  firm  that  chooses  to 
upgrade  its  existing  quality  control 
system  to  comply  with  the  limited 
exception  should  incur  only  the 
incrementally  small  costs  of 
implementing  any  improvements 
beyond  what  is  required  by  GAAS  and 
SECPS  membership  requirements.^so 


528  See  Written  Testimony  of  Jack  Ciesielski. 
accounting  analyst  (Sept.  13.  2000)  ("I  think  the  real 
problem  in  attracting  talent  in  the  auditing 
profession  is  the  share  ownership  restrictions 
placed  on  auditors.  •   *   *  The  relaxation  of  share 
ownership  constraints  that  are  proposed  in  this 
document  should  allay,  most  fears  of  future 
auditors."). 


sz'SeeRulea-OKeKDCii). 

528  The  rules  we  adopt  today  are  slightly  more 
restrictive  than  current  rules  with  respect  to  certain 
financial  interests — such  as  credit  cards  and  bank 
accounts — and  employment  relationships  as  they 
relate  to  covered  persons  on  the  audit  engagement 
team.  We  do  not  anticipate  that  these  changes  will 
impose  significant  costs. 

529  Other  public  accounting  firms  would  have  the 
flexibility  to  adopt  a  system  to  comply  with  the 
requirement  in  light  of  the  nature  and  size  of  their 
practice.  See  SAS  No.  25.  AU  §161.03.  This  is  in 
general  conformity  with  GAAS,  which  states,  "The 
nature  and  extent  of  a  fum's  quality  control  policies 
and  procedures  depend  on  factors  such  as  its  size, 
the  degree  of  operating  autonomy  allowed  its 
personnel  and  its  practice  offices,  the  nature  of  its 
practice,  its  organization,  and  appropriate  cost- 
benefit  considerations."  See  SAS  No.  25,  AU 
§161.02. 

530  Because  the  threshold  for  the  limited 
exception  is  based  on  the  number  of  audit  clients 
rather  than  professionals,  certain  middle-tier  firms, 
if  they  grow,  may  meet  the  threshold  earlier  than 
they  would  under  current  SECPS  requirements.  See 


GAAS  already  requires  firms  to  have 
quality  controls  for  their  audit  practices 
and  refers  auditors  to  the  "Statements 
on  Quality  Control  Standards" 
("SQCS")  for  guidance  regarding  the 
elements  of  those  systems. ^si  SQCS  No. 
2  states  that  firms'  controls  should 
provide  "reasonable  assurance  that 
personnel  maintain  independence  (in 
fact  and  in  appearance)  in  all  required 
circumstances,  perform  all  professional 
responsibilities  with  integrity,  and 
maintain  objectivity  in  discharging 
professional  responsibilities. "^^^ 
Because  foreign  accounting  firms 
providing  assurance  on  financial 
statements  filed  with  the  SEC  are 
required  to  adhere  to  GAAS,  they  are 
also  subject  to  these  same  quality 
control  standards.533 

In  addition  to  requirements  imposed 
by  GAAS,  public  accounting  firms  that 
are  SECPS  members  must  comply  with 
independence  quality  control 
membership  requirements.  Further, 
SECPS  guidelines  indicate  that  its 
members  are  required  to  assist  their 
foreign  associated  firms  to  conform  to 
"U.S.  independence  requirements  of  the 
SEC  and  ISB,  and  SEC  rules  and 
regulations  in  areas  where  such  rules 
and  regulations  are  pertinent. "^^^ 
Among  other  things,  member  firms  with 
at  least  7,500  professionds  must 
implement  an  electronic  tracking  system 
by  no  later  than  December  31,  2000.^35 
The  final  rule  supplements  the  GAAS 
requirement  for  firms  with  more  than 
500  SEC  registrants  as  audit  cbents  by 
identifjdng  procedures  that  should  be 
part  of  their  quality  control  systems. 
Because  an  accounting  firm  with  500 
SEC  registrants  will  likely  also  meet  the 
SECPS'  7,500  professionals  requirement, 
the  rule  is  unlikely  to  impose  a 
requirement  for  quality  controls  that 
does  not  already  exist  under  GAAS  and 
SECPS  membership  requirements. 

In  the  Proposing  Release,  we  asked  for 
comments  and  data  on  the  assessment  of 
potential  costs  associated  with  the 
proposed  quality  control  provision,  but 
no  commenter  provided  specific  or 
empirical  data  on  this  issue.  We  expect 
the  costs  associated  with  the 


SECPS  Manual  §1000.46.  We  note  that  our  rule 
does  not  require  implementation  of  these  systems, 
but  rather  leaves  it  to  the  discretion  of  the  firm. 

531  SAS  No.  25,  AU§161  n.l. 

532  AICPA  Professional  Standards:  SQCS,  QC 
§20.09. 

533  See  "International  Accounting  Standards," 
Securities  Act  Rel.  No.  7801  (Feb.  16,  2000)  [65  FR 
8,896);  Form  20-F,  Item  8.  "Financial  Information," 
17CFR249.220f. 

53<  See  SECPS  Manual  §1000.45. 

535  See  Letter  from  Michael  A.  Conway, 
Chairman,  Executive  Committee,  SECPS.  to  the 
Managing  Partners  of  SECPS  Member  Finns,  April 
2000  (available  at  www.aicpa.org). 


implementation  of  an  amended  quality 
control  system  to  be  small.  Finns  may 
choose  to  maintain  the  current 
restrictions  if  they  determine  that  the 
costs  of  establishing  the  new  system 
exceed  the  benefits.  We  nevertheless 
recognize  that  public  accounting  firms 
and  their  employees  will  require  some 
time  to  familiarize  themselves  with,  and 
understand,  the  amended  rule.  A  one- 
hour  review  by  each  of  the  120,000  to 
140,000  public  accounting  professionals 
would  result  in  a  $3.6  million  to  $4.2 
million  one-time  transition  cost.'^e  We 
include  the  $4.2  million  in  our  aggregate 
cost  estimation.  Given  that  accounting 
firms  currently  engage  in  on-going 
training  relating  to  auditor 
independence,  we  believe  that  these 
transition  costs  likely  represent  an  over- 
estimation  of  the  true  cost  imposed  by 
this  rule.  Further,  given  that  the  firms 
must  continue  the  educational  process 
regardless  of  the  rule,  we  treat  this  as  a 
one-time  cost. 

Commenters  were  generally 
supportive  of  the  proposals  regarding 
employment  relationships  between  and 
investments  by  auditors  or  their  family 
members  and  audit  clients.  As 
discussed  above,  after  considering  the 
comments  received,  we  are  adopting  the 
investment  and  employment  rules,  as 
modified. 537 

B.  Costs  and  Benefits  of  Restricting 
Certain  Non- Audit  Services 

There  is  increasing  concern  that  the 
growth  of  non-audit  services  provided 
by  auditors  to  audit  clients  affects 
auditor  independence.^sa  There  is  also 
concern  that  auditors'  provision  of 
certain  non-audit  services  to  audit 
clients  creates  a  conflict  of  interest  that 
also  affects  auditor  independence. 
These  effects  on  auditor  independence 
may  be  costly  to  investors  if  they  lead 
to,  among  other  things,  a  decrease  in  the 
quality  of  financial  reporting,  lower 
investor  confidence,  or  both. 
Importantly,  as  a  result  of  the  conflicts 
created  by  auditors'  provision  of  non- 
audit  services,  investors  may  lose 
confidence  in  the  quality  and  integrity 
of  financial  reports  even  if  there  are 
relatively  few  dramatic  audit  failures  or 
restatements.  Given  the  size  of  U.S. 
securities  markets,  even  a  small  loss  in 


530  See  Romac  International,  1999  Salary  Survey 
and  Career  Navigator:  Finance  &■  Accounting 
(1999),  which  reports  the  median  national  public 
accounting  salary  to  be  $47,300  annually.  Assuming 
a  2080-hour  work  year,  we  obtain  $22.75  per  hour. 
We  increase  our  hourly  estimate  to  $30  to  allow  for 
benefits  and  other  overhead  expenses. 

53' See  supra  Sections  IV.D.l,  IV.D.2. 

>»  See  supra  SecUon  m.B. 
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investor  confidence  has  large  wealth 
consequences  for  investors. 

After  careful  consideration  of  the 
testimony  from  four  days  of  public 
hearings  and  a  review  of  the  almost 
3,000  comment  letters  received  by  the 
Commission,  we  have  narrowed  tbe 
scope  of  our  proposals  regarding  non- 
audit  services.  In  the  Proposing  Release, 
we  enumerated  ten  services  that  if 
provided  by  the  auditor  to  an  audit 
client  would  be  considered  to  he,  in 
whole  or  in  part,  incompatible  with  the 
concept  of  auditor  independence.  As 
discussed  above,  in  many  cases  we 
intended  our  proposal  to  track 
substantially  the  existing  independence 
requirements  of  the  profession.  In 
response  to  commenters'  concerns  that 
our  proposals  were  broader  than 
existing  requirements,  we  have  made 
certain  modifications.*^^  As  a  result  of 
our  modifications,  the  language  in  the 
adopted  rule  substantially  mirrors  or 
draws  from  existing  Commission 
requirements  or  the  professional 
guidance  of  the  AICPA  and  SECPS  with 
respect  to  eight  non-audit  services  {not 
including  internal  audit  services).  There 
should,  therefore,  be  minimal  costs 
associated  with  our  codification  of  the 
provisions  regarding  these  eight 
services.  With  respect  to  most 
information  systems  consulting, 
auditors  may  continue  to  provide  these 
services  to  an  audit  client  without 
impairing  independence,  as  long  as 
certain  conditions  are  met. 

The  final  rule  does  impose  new 
limitations  on  auditors'  ability  to 
provide  to  audit  clients  internal  audit 
services  without  impairing 
independence.  If  the  accounting  firm 
provides  both  the  internal  and  extemad 
audit,  it  may,  in  effect,  be  auditing  its 
own  work.  In  this  situation,  the  firm 
cannot,  in  our  view,  provide  a  truly 
independent  "second  opinion."  Without 
a  truly  independent  second  opinion, 
material  defects  in  the  accounting 
system  may  not  be  detected  as  quickly, 
if  at  all.  Final  Rule  2-01(cn4)(iv)  seeks 
to  cuih  these  conflicting  interests 
without  precluding  companies, 
particularly  small  companies,  from 
obtaining  internal  audit  services  from 
their  auditors  where  the  auditor's 
independence  would  not  be 
compromised. 

Under  the  final  nde,  accounting  firms 
may  provide  all  internal  audit  services 
to  audit  clients  with  assets  of  $200 
million  or  less,  provided  certain 
conditions  are  met.  In  addition. 


accounting  firms  may  provide  up  to 
forty  percent  of  the  internal  audit 
services  of  issuers  with  assets  in  excess 
of  $200  million,  provided  the  same 
conditions  are  met.*'"'  These  conditions 
are  intended  to  create  circxunstances  in 
which  the  auditor  can  continue  to 
exercise  objective  and  impartial 
judgment,  and  the  audit  retains  its  value 
as  a  "second  opinion." 

Relative  to  the  Proposing  Release,  the 
$200  million  threshold  in  the  internal 
audit  provision  minimizes  the  aggregate 
costs  associated  with  the  rule  witihout 
substantially  reducing  the  benefits  of 
greater  investor  confidence  in  audited 
financial  statements.  In  addition,  the 
$200  million  threshold  in  the  internal 
audit  provision  minimizes  the  impact  of 
the  provision  on  smaller  companies  and 
smaller  accounting  firms. 

The  available  data  indicate  that  most 
SEC  registrants  are  audited  by  one  of  the 
largest  accounting  firms,  sing  1999 
SECPS  data,  we  identified  16,653 
registrants  who  filed  audited  company 
financial  statements  with  the 
Commission.**!  Of  those  16,653 
registrants,  the  Big  Five  accounting 
firms  audit  12,769  (76.7%)  of  these 
companies;  the  next  three  largest  firms 
(referred  to  as  the  "second  tier  firms") 
audit  942  (5.7%);  the  next  20  largest 
accoimting  firms  audit  730  (4.4%);  and 
the  remaining  2,212  (13.3%)  companies 
are  audited  by  smaller  accounting  firms. 

In  order  to  estimate  the  impact  of  the 
rule  on  small  companies  and  small 
accounting  firms,  we  used  the 
Compustat  Database.  ^'♦^  Om-  analysis 


*'*In  the  Proposing  Release,  the  proscribed 
services  included  expert  witness  services.  Expert 
witness  services  have  been  removed  from  the  list 
of  services  that  are  per  se  incompatible  with  an 
auditor's  independence. 


*"  Under  the  final  rule,  the  term  "internal  audit 
services"  does  not  include  operational  internal 
audit  services  uiuelated  to  the  internal  accounting 
controls,  financial  systems,  or  financial  statements. 
Additional  discussion  of  the  impact  of  this 
threshold  appears  in  Section  rV,D.4.b(v). 

"'  Throughout  this  section  we  round  percentages 
to  one  decimal  place.  As  a  result  some  percentage 
combinations,  when  relevant,  will  not  add  to 
exactly  100. 

^*'  Our  purpose  in  using  these  data  is  to  estimate 
the  association  between  company  size  and  the 
auditors  classified  as  Big  Five,  second  tier  and 
smaller  accounting  firms.  The  Compustat  Database 
has  two  limitations  for  purposes  of  this  estimate. 
First,  the  Compustat  Database  does  not  include  all 
companies  filing  with  the  SEC.  Second,  we  note 
that  Compustat  includes  American  Depository 
Receipts  (ADRs).  Some  of  the  companies  issuing 
ADRs  and  included  on  Compustat  may  not  be 
required  to  file  audited  financial  statements  with 
the  SEC.  The  data  include  499  non-bank  filers  who 
issue  ADRs:  405  are  for  companies  with  S200 
million  or  more  of  assets;  and  94  are  companies 
with  less  than  S200  million  in  assets.  Only  57  of 
these  ADR  issuers  are  not  audited  by  Big  Five 
accounting  firms. 

The  data  also  include  22  bank  holding  companies 
with  S200  million  or  more  of  assets  that  have  issued 
ADRs.  The  database  contains  information  on 
approximately  9,414  registered  companies 
including  bank  holding  companies.  Compustat 
applies  set  criteria  for  adding  companies  to  the 
database.  The  criteria  vary  depending  upon  whether 


indicates  that  of  the  9,414  Compustat 
covered  companies,  4,326  (46%)  have 
assets  of  $200  million  or  more  and  will 
be  covered  by  the  limitation,  whereas 
5,088  (54.1%)  have  assets  of  less  than 
$200  million  ^^-^  and  will  not  be  covered 
by  the  rule.  By  excluding  companies 
with  less  than  $200  million  in  assets 
from  application  of  the  new  limitation 
on  these  non-audit  services  for  audit 
clients,  the  final  rule  permits,  subject  to 
certain  conditions,  large  and  small 
accoimting  firms  to  accept  consulting 
engagements  with  these  small 
companies  that  would  otherwise  be 
prohibited. 

The  Compustat  Database  includes 
8,732  non-bank  companies:  3,735 
(42.8%)  have  assets  of  $200  million  or 
more,  and  4,997  (57.2%)  have  assets  of 
$200  million  or  less.  The  Compustat 
data  indicate  that  approximately  93.9% 
of  non-bank  companies  with  assets  in 
excess  of  the  $200  million  threshold  are 
audited  by  one  of  the  Big  Five 
accounting  firms.  Clients  of  second  tier 
accounting  firms  account  only  for  1.3% 
of  this  group.  The  database  specifically 
identifies  107  companies  or  2.9%  as 
audited  by  other  smaller  accounting 
firms.  The  remaining  71  (1.9%)  large 
companies  were  not  identified  with  an 
auditor  in  the  database.  If  we  include 
these  71  companies  with  the  107 
identified  as  audited  by  smaller 
accounting  firms,  at  most  4.8%  of  the 
companies  with  assets  in  excess  of  $200 
million  are  audited  by  the  smaller  firms 
and,  therefore,  potentially  impacted  by 
the  provision  on  internal  audit  services. 
Conversely,  85.7%  of  non-Big  Five  audit 
clients  have  assets  below  $200  million. 

Current  and  past  bank  regulators 
expressed  concern  about  the  effect  of 
our  internal  audit  proposal  on  smaller 
banks  serving  smaller  communities.*^ 


a  company  is  domiciled  in  the  U.S.,  Canada  or 
abroad.  The  net  effect  of  these  criteria  is  that 
Compustat  is  heavily  weighted  toward  larger 
companies,  particularly,  larger  North  American 
companies.  If  these  criteria  have  the  effect  of 
excluding  smaller  companies  that  may  have  assets 
of  less  than  S200  million,  this  analysis  will 
overstate  the  proportion  of  companies  that  will  be 
affected  by  the  rule  and  the  impact  of  the  rule  on 
smaller  companies.  See  Compustat  Database, 
October  31,  2000. 

**'  The  average  revenue  of  companies  with  assets 
of  $195 — $205  million  is  $209  million. 

***  See  Testimony  of  Paul  Volcker,  former 
Chairman,  Board  of  Governors  of  the  Federal 
Reserve  System  (Sept.  13,  2000)  ("I  know  that  when 
...  1  was  Chairman,  there  was  still  a  question  of 
whether  banks  had  to  be  audited,  and  they  are,  of 
course,  examined  and  many  of  the  banks  complain 
that  it  would  be  very  costly  and  they  didn't  have 
the  resources  for  decent  internal  auditing  efforts. 
.  .  .");  see  also  Testimony  of  L.aurence  H.  Meyer, 
Governor,  Board  of  Governors  of  the  Federal 
Reserve  System  (Sept.  13,  2000J;  Testimony  of  John 
D.  Hawke,  Jr.,  Comptroller  of  the  Currency  (July  26, 
2000).  Both  indicated  that  their  respective 
organizations  have  been  concerned  about  internal 


The  $200  million  threshold  is  designed 
to  limit  the  impact  of  the  rule  to  larger, 
national  banks.  The  Compustat  Database 
included  682  bank  holding  companies. 
Of  these,  591  (86.7%)  have  assets  of 
$200  million  or  more  and  91  (13.3%) 
have  assets  of  less  than  $200  million. 
Big  Five  accounting  firms  audit  382 
(64.6%)  of  the  large  bank  holding 
companies.  The  next  three  largest 
(second  tier)  firms  audit  31  (5.2%)  of  the 
large  bank  holding  companies. 
Compustat  specifically  identified  116 
(19.6%)  as  audited  by  other  accounting 
firms.  The  data  source  did  not  identify 
an  auditor  for  the  remaining  62  (10.5%) 
companies. *■»*  The  $200  million 
exemption  permits  the  91  smaller  bank 
holding  companies,  likely  to  serve 
smaller  communities,*'*^  to  obtain  from 
then  auditors  internal  audit  services. 
Accordingly,  as  adopted,  the  rule 
should  not  impose  a  substantial  burden 
on  these  institutions  and  the 
communities  they  serve.  Further,  the 
Compustat  criteria  for  inclusion  in  the 
database  may  understate  the  population 
of  smaller  bank  holding  companies. 

Evidence  suggests  that  internal  audit 
outsourcing  is  provided  primarily  by  the 
largest  of  the  public  accounting  firms.*"*' 
Under  the  adopted  rule,  auditors  will 
still  be  able  to  provide  internal  audit 
services. *''^  We  estimate  that  the  auditor 
could  still  provide  on  average  as  much 


audit  outsourcing  for  some  time.  Neither 
organization  has  placed  an  absolute  ban  on  internal 
audit  outsourcing.  However,  both  have  provided 
guidance  on  the  manner  in  which  internal  audit 
outsourcing  is  to  be  handled. 

"5  Professional  staff  of  the  Office  of  the  Chief 
Accountant  obtained  the  names  of  bank  holding 
company  auditors  by  searching  Commission  10-K 
filings  contained  in  EDGAR.  lOKWizard  was 
utilized  to  search  the  EDGAR  database. 

5*^  Only  ten  of  the  91  bank  companies  with  less 
than  $200  million  in  assets  were  located  in  one  of 
the  top  35  U.S.  cities  by  population.  See  Compustat 
Database,  October  31.  2000. 

5*7  The  Institute  of  Internal  Auditors  ("UA") 
Global  Auditing  Information  Network  ("GAIN") 
cited  by  Larry  E.  Rittenberg  and  Mark  A.  Covaleski 
in  their  monograph.  The  Outsouwing  Dilemma: 
What's  Best  for  Internal  Auditing  for  IIA  (1997) 
("Rittenberg")  and  Manufacturers  Alliance,  Sun'ey 
of  General  Audit  (2000)  generally  include  large 
companies.  According  to  Rittenberg,  companies 
included  in  the  IIA  GAIN  study  are  large,  increasing 
the  probability  that  the  GAIN  companies  are  Big 
Five  clients.  Only  two  of  the  companies  responding 
to  the  Manufacturers  Alliance  survey  used 
accounting  firms  other  than  a  Big  Five  firm  as  the 
primary  external  auditor.  The  Alliance  survey 
reported  a  ten  percentage  point  increase  in  the 
outsourcing  of  general  audit  tasks  to  the  primary 
external  auditor  between  1995  and  2000.  Of  the 
companies  using  Big  Five  firms  as  their  primary 
auditor,  42.5%  indicated  that  they  outsourced 
general  audit  work  to  their  primary  auditor.  The 
survey  also  indicates  that  the  portion  of  general 
audit  needs  that  is  outsourced  remains  fairly  small, 
at  less  than  5%  for  72.9%  of  the  respondents. 

**•  As  noted  above,  our  definition  of  internal 
audit  is  narrower  than  that  used  by  Rittenberg  and 
Covaleski. 


as  sixty-one  percent  of  a  company's 
internal  audit  activity,  including 
internal  audit  acti'vities  not  covered  by 
the  rule.*'»9 

The  effect  of  the  rule  changes 
pertaining  to  internal  audit  outsourcing 
is  to  reduce  the  costs  associated  with 
the  final  rule  without  substantially 
reducing  the  benefits.  To  the  extent  that 
the  final  rule,  taken  as  a  whole, 
maintains  or  increases  investors' 
confidence  in  the  reliability  of  pubUcly 
available  financial  information,  it 
increases  the  integrity  of  the  U.S. 
securities  markets.  In  the  Proposing 
Release,  we  asked  for  comments  and 
data  on  the  assessment  of  costs 
associated  with  internal  audit 
outsourcing  and  information  systems 
consulting.  While  the  staff  garnered  and 
analyzed  data  where  it  could,  we 
received  little  data  from  public 
commenters  that  could  be  used  in  our 
analysis.**" 


**"  Rittenberg  and  Covaleski  provide  data  that 
allows  us  to  estimate  the  potential  impact  of  the 
40%  limitation  included  in  the  rule.  The  Table 
below  uses  the  information  above  to  estimate  the 
internal  audit  outsourcing  and  extended  audit 
services  that  the  external  auditor  can  perform  for 
the  SEC  registrant  audit  clients  after  the  new  rule 
is  in  effect.  According  to  the  IIA  GAIN  information 
in  1995  studied  by  Rittenberg  and  Covaleski,  35% 
of  internal  audit  activities  were  classified  as 
"operational."  These  activities  can  be  fully 
outsourced  under  the  rule.  The  remaining  services 
were  classified  as  follows:  17%  compliance  audit: 
14%  information  systems;  26%  financial  audits;  8% 
other  (unspecified).  The  rule  will  allow  40%  of 
these  services  to  be  outsourced.  Accordingly,  under 
the  rule.  61%  of  internal  audit  services  could  be 
outsourced. 

In  addition,  the  Manufacturers  Alliance 
conducted  its  Survey  of  General  Audit.  2000  and 
received  responses  from  106  companies  of  which 
104  were  audited  by  Big  Five  firms.  It  asked 
respondents  how  general  audit  time  was  allocated 
and  received  the  following  response:  40.2% 
control/compliance.  32.3%  operational  audit,  5.9% 
assisting  external  audit,  11.0%  service  requests, 
3.4%«4I&A  work  and  7.1%  other  activities.  While 
the  categories  are  generally  not  the  same  as  those 
used  in  the  lIA  GAIN  reports,  the  operational  audit 
component  in  both  surveys  is  similar.  On  the  other 
hand,  control/compliance  work  is  much  higher  for 
the  Alliance  survey  respondents  than  the 
apparently  similar  category  used  in  GAIN.  This 
might  be  attributed  to  classification  problems  and/ 
or  the  time  period  considered.  However,  in  1995  the 
Alliance  survey  reported  an  even  higher  control/ 
compliance  allocation  at  46.9%.  Further,  the 
Alliance  survey  does  not  break  out  IT  work 
specifically,  making  it  difficult  to  compare  the  two 
survey  results  on  this  dimension.  Alliance  survey 
respondents  did  indicate  that  computer  systems 
oriented  work  was  growing  rapidly  (33%)  or 
somewhat  rapidly  (59.4%).  The  Alliance  survey 
repotted  a  rise  from  20.0%  in  1995  to  32.3%  in 
2000  in  the  operational  audit  category,  a  category 
of  internal  auditing  services  not  prohibited  by  the 
rule. 

*'o  See  Letters  from  Conunissioner  Isaac  C.  Hunt, 
Jr.,  supra,  note  212.  Some  commenters  suggested 
that  by  requesting  data  on  the  costs  and  benefits  of 
the  rule,  we  asked  the  public  to  shoulder  a  burden 
rightfully  belonging  to  the  regulator.  See.  e.g., 
Arthur  Andersen  Letter.  We  do  not  suggest  that  any 
party  was  obligated  to  provide  data  in  response  to 


1.  Benefits 

Benefits  are  expected  to  accrue  to 
investors,  issuers,  providers  of 
management  consulting  services,  and 
public  accounting  firms.  Benefits 
include: 

•  Greater  confidence  in  auditor 
independence  and  increased  reliability 
of  financial  statements  to  investors, 
issuers  and  other  users; 

•  Centralizing  and  codifying  of  the 
independence  rules;  and 

•  Better  operational  and  investment 
decisions. 

a.  Investors.  For  the  reasons  explained 
in  this  release,  the  Commission  believes 
that  the  rule  will  enhance  auditor 
independence.  This  should  result  in 
improved  reliability,  credibility,  and 
quality  of  financial  statements  of  public 
companies.  Quality  financial  statements 
depend  on  subtle  choices  and 
judgments  in  reflecting  economic  events 
using  accounting  numbers.  Quality 
financial  statements  also  depend  upon 
highly  competent  and  independent 
auditors.  Investors  rely  on  quality 
financial  statements  in  order  to  invest 
their  funds  effectively  and  efficiently. 
Therefore,  the  more  confidence 
investors  have  in  the  independence  of 
the  auditor,  the  more  reliance  they  will 
place  on  the  financial  statements  when 
making  investment  decisions. 

Several  representatives  of  the  largest 
institutional  investors  in  the  country 
testified  that  this  rule  would  enhance 
auditor  independence,  bolster 
institutional  and  individual  investor 
confidence,  and  benefit  their  plan 
participants.**'  One  institutional 
investor  associated  poor  performance 
with  poor  quality  fin^cial  reporting 
and  "a  seemingly  meek  auditor."**^  In 
a  similar  vein,  another  commenter 
asserted  that  the  rule  will  increase 
auditor  independence  and  this,  in  turn, 
may  reduce  the  incidence  of  fraud  or 
lead  to  its  more  timely  discovery.**^ 

Some  commenters  suggested  that 
there  is  no  empirical  evidence  that 


our  requests  for  comments.  On  the  other  hand, 
where  data  are  exclusively  under  the  control  of 
commenters.  our  rules  cannot  be  criticized  for  any 
failure  to  take  into  account  data  to  which  we  do  not 
have  access.  Wherever  possible,  we  relied  on 
information  supplied  by  interested  parties  and 
other  public  sources  of  information. 

»*'  See  Letter  of  Kim  Johnson.  General  Counsel, 
The  Public  Employees  Retirement  Association  of 
Colorado  (September  1.  2000):  Testimony  of  Allen 
Cleveland,  New  Hampshire  Retirement  System 
(Sept.  13.  2000);  Testimonv  of  John  Biggs. 
Chairman,  President  and  CEO  of  TIAA-CREF  Quly 
26.  2000). 

''2  See  Testimonv  of  Kavla  Gillan,  General 
Counsel,  CalPERS  (Sept.  13.  2000). 

5*3  See  Testimony  of  lay  Eisenhofer,  Partner. 
Grant  &  Eisenhofer  (Sept.  13,  2000)  ("Your  rule.  I 
believe,  will  cut  down  on  fraud,  cut  down  on 
auditor  self-interest,  and  increase  the  reliability  of 
financial  statements."). 
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shows  that  the  provision  of  non-audit 
services  damages  investors'  confidence 
in  the  independence  of  auditors  or  the 
accuracy  of  financial  statements. ^54 
Commenters  suggested  that  there  is, 
therefore,  no  basis  for  our  assertion  that 
the  nale  will  benefit  investors. ^s"*  One 
such  commenter  suggested  that  the  rule 
might,  in  fact,  decrease  investor 
confidence.  This  commenter  argued  that 
investors  believe  that  the  rule  may 
decrease  the  quality  of  audits  because 
auditors  will  know  less  about  the 
companies  they  audit. ^se  However, 
other  commenters  suggested  that 
providing  consulting  services  does  not 
improve  the  quality  of  audits.^s?  There 
is  also  academic  and  survey  evidence 
that  users  of  financial  statements  believe 
that  the  provision  of  non-audit  services 
may  impair  the  auditor's 
independence.  ^^8  A  public  opinion  poll 


55*See.  e.g..  KPMG  Letter. 

5S5  See,  e.g.,  Arthur  Andersen  Letter. 

'*®See.  e.g.,  Deloitte  &  Touche  Letter. 

'*'  See,  e.g..  Testimony  of  Douglas  Scrivner. 
General  Counsel,  Andersen  Consulting  (Sept.  20, 
2000)  ("It  is  important  to  note  that  audit  firms  do 
not  provide  consulting  services  to  improve  the 
quality  of  the  audits,  but  rather  for  commercial 
considerations.  A  then  CEO  of  one  of  the  Big  Five 
audit  firms  was  quoted  recently  in  Business  Week 
saying  'If  I  had  to  trade  an  auditing  account  for 
other  business,  I  would  do  it.' "). 

^^'  Despite  the  mixed  academic  results  and  the 
difficulties  in  preparing  unbiased  survey  results,  it 
is  clear  that  the  perception  of  auditor  independence 
is  important  to  financial  statement  users  and  can  be 
affected  negatively  by  the  extent  and  type  of  non- 
audit  services  provided  by  the  auditor  to  audit 
clients. 

Perception  is  difficult  to  establish  definitively.  A 
number  of  academics  have  provided  evidence  that 
perceptions  are  affected  by  the  mix  of  audit  and 
non-audit  services  provided  to  audit  clients.  Th» 
academic  evidence  is  mixed  and  subject  to 
alternative  interpretation.  Selected  papers  by 
academics  include:  M.  Firth,  "Perceptions  of 
Auditor  Independence  and  Official  Ethical 
Guidelines."  55  Acct.  Rev.,  at  451-466  (July  1980) 
("Firth");  R.A.  Shockley,  "Perceptions  of  Auditors' 
Independence:  An  Empirical  Analysis,"  56  Acct. 
Bev..  at  785-800  (October  1981)  ("Shockley");  D.J. 
Lowe  and  K.  Pany.  "CPA  Performance  of  Consulting 
Engagements  with  Audit  Clients:  Effects  on 
Financial  Statement  Users'  Perception  and 
Decisions,"  14  Auditing:  /.  ofPrac.  6-  Theory,  at  35- 
53  (Fall  1995)  ( "Lowe  1995");  D.J.  Lowe  and  K. 
Pany,  "An  Examination  of  the  Efi'ects  of  Type  of 
Engagement  Materiality,  and  Structure  on  CPA 
Consulting  Engagements  with  Audit  Clients."  10 
Acct.  Horizons,  at  32-52  (December  1996)  ("Lowe 
1996");  J.G.  Jenkins  and  K.  Krawczyk.  "Perception 
of  the  Relationship  Between  Nonaudit  Services  and 
Auditor  Independence,"  North  Carolina  State 
University,  manuscript  (2000)  ("Jenkins  & 
Krawczyk"). 

Generally,  Firth  and  Shockley  found  that 
financial  statement  users  are  more  concerned  than 
auditors  about  the  independence  problems 
associated  with  matters  such  as  incentives  to  retain 
clients  in  a  competitive  environment  and/or  when 
non-audit  services  are  sold  to  audit  clients.  More 
recently,  Lowe  (1995, 1996)  found  that  loan  officers 
and  financial  analysts  appear  to  perceive  little  or  no 
indepmndence  problem  at  low  levels  (1%  of  office 
revenue)  of  non-audit  services,  but  did  exhibit 
concern  as  the  level  of  office  revenues  from  non- 


conducted  by  Public  Opinion  Strategies 
foiuid  that  approximately  eighty  percent 
of  investors  favor  a  rule  that  imposes 
such  restrictions. 55^  Another  siuvey, 
conducted  by  AIMR,  reported  that  over 
sixty-two  percent  of  responding  analysts 
believe  that  providing  outsourcing 
services  would  likely  compromise  or 
impair  auditor  judgment.  ^^^  Brand 
Finance,  in  a  survey  of  U.K.  analysts, 
found  that  ninety-foiu'  percent  of 
respondents  believed  that  the  current 
level  of  non-aiidit  service  fees  was  likely 
to  compromise  auditor 
independence.^*" 

b.  Issuers.  Issuers  will  benefit  from 
the  proposed  scope  of  services 
regulations  in  several  respects.  First,  the 
rule  will  eliminate  some  of  the 
uncertainties  as  to  when  a  registrant's 
auditor  will  not  be  recognized  as 
independent.  Second,  since  increased 
investor  confidence  in  financial 
reporting  may  encourage  investment, 


audit  services  rose.  Jenkins  &  Krawczyk  studied 
three  group's  perceptions  about  auditor 
independence  and  the  provision  of  non-audit 
services  to  audit  clients.  The  Jenkins  and  Krawczyk 
study  groups  are  Big  Five  CPA  professionals.  non- 
Big  Five  CPA  professionals  and  a  group  labeled 
"general  public,"  composed  of  business 
professionals  and  graduate  business  students.  The 
CPA  professionals,  particularly  those  associated 
with  the  Big  Five,  generally  felt  that  independence 
was  not  threatened  and  in  some  cases  might  be 
strengthened  by  the  provision  of  non-audit  services 
to  audit  clients.  The  "general  public"  was  generally 
supportive  of  the  provision  of  non-audit  services, 
but  less  so  than  the  other  two  groups. 

Recent  surveys  of  a  variety  of  financial  statement 
users  demonstrate  the  existepce  of  varying  degrees 
of  concern  for  auditor  independence  when  offering 
non-audit  services  to  audit  clients.  The  story  told 
by  the  surveys  is  admittedly  complex.  Virtually  all_ 
of  the  surveys  that  have  been  submitted  to  the 
public  record  (Public  Opinion  Strategies.  Brand 
Finance  PLC.  Eamscliffe.  AIMR.  Penn  Schoen 
Survey,  and  Pace  University)  indicate  some  concern 
for  auditor  independence.  The  degree  of  concern 
may  be,  in  part,  a  function  of  the  timing  of  the 
surveys,  the  manner  in  which  the  subjects  were 
queried,  and  the  subject  sample  selection. 

''"Duquesne  Poll,  supra  note  110.  The  surveyors 
asked  several  related  questions  of  the  subjects.  First 
they  asked,  "And  from  what  you've  seen,  read  or 
heard,  do  you  generally  favor  or  oppose  this  SEC 
proposal?"  This  was  immediately  followed  by. 
"And  do  you  strongly  favor/oppose  or  just 
somewhat  favor/oppose  the  SEC  proposal."  In 
response  to  this  question,  30%  stated  that  they 
"Sbx>ngly  Favor"  and  34%  that  they  "Somewhat 
Favor"  the  SEC  proposal.  The  surveyors  then 
provided  a  one  paragraph  narrative  describing  the 
auditor's  responsibilities  with  respect  to  fair 
presentation  of  financial  statements  and  a  one 
paragraph  narrative  describing  the  SEC  concerns 
about  the  potential  conflict  of  interest  auditors  face 
when  selling  both  audit  and  consulting  services  to 
the  same  client.  The  subjects  were  then  asked  to 
state  whether  they  strongly/somewhat  favor/oppose 
a  position  based  on  this  information.  At  this  point 
49%  stated  that  they  "Strongly  Favor"  and  32% 
stated  that  they  "Somewhat  Favor"  the  SEC 
proposal. 

*•«  See  Testimony  of  Mauricio  Kohn,  CFA,  CMA, 
CFM,  AIMR  (Sept.  20.  2000). 

*«"  See  Letter  of  Brand  Finance  PLC  (June  13. 
2000). 


the  rule  would  facilitate  capital 
formation.  Issuers  should  be  able  to 
attract  capital  at  lower  rates  of  return  or 
in  some  circumstances  attract 
investment  where  they  currently  cannot 
raise  capital. ^^^  Third,  the  rule  will 
increase  the  utility  of  annual  audits  to 
the  management  of  issuers. 

Management  of  the  issuer  also 
receives  benefits  from  the  external 
audit.  No  less  than  other  investors, 
managers  need  reliable  financial 
information  about  potential  investment 
opportunities  in  order  to  manage  their 
firm's  assets.  Internally,  managers  need 
assurance  of  the  effective  functioning  of 
the  control  and  reporting  systems  that 
produce  the  information  on  which  they 
base  their  operating  decisions.  While 
company  managers  may  obtain  the 
needed  assiu-ances  through  internal 
processes,  including  internal  audit 
groups,  the  external  auditor  also 
contributes  to  the  company  managers' 
assurance  that  the  company's  internal 
control  processes  are  functioning 
effectively  and  that  financial  and  other 
data  are  reliable. 

One  commenter  asserted  that  to  the 
extent  an  issuer  perceived  that  buying 
non-audit  services  from  its  auditor 
increased  its  cost  of  capital  to  such  an 
extent  that  it  outweighed  the  benefits  of 
purchasing  non-audit  services,  it  coidd 
protect  itself  by  limiting  the  amoiuit  and 
types  of  non-audit  services  it  pm-chased 
from  its  auditor.  ^•^^  This  argument  may 
not  fully  capture  the  incentives  of 
management  or  the  issuer,  however. 
Academic  literature  describes  how 
managers'  incentives  can  deviate  from 
those  of  investors. ^^  For  example,  a 
company  manager  may  have  a  family  or 
financial  relationship  with  the  auditor 
and  may  benefit  from  a  lack  of  complete 
independence  from  the  company's 
auditor.  It  is  difficult  for  the  company 
to  credibly  pre-commit  to  restricting  the 
purchase  of  non-audit  services  from  the 
auditor.  Further,  managers  rely  on 
auditors  that  may  be  unaware  that  they 
are  subject  to  subtle  biases  that  may 


562  See  Testimony  of  Rajib  Doogar  (Sept.  13,  2000) 
("Low  audit  credibility,  in  turn,  will  drive  up  costs 
of  capital,  affecting  the  well  functioning  of  capital 
markets  and  indeed  of  the  US  economy  as  a 
whole."). 

*«3  See  Letter  of  Charles  C.  Cox,  Kenneth  R.  Cone, 
and  Gustavo  E.  Bamberger,  Lexecon  Inc.  (Sept.  25. 
2000)  ("Lexecon  Letter"). 

*"  See,  e.g..  M.C.  Jensen  and  W.H.  Meckling, 
"Theory  of  the  Firm:  Managerial  Behavior,  Agency 
Costs  and  Ownership  Structure,"  3  /.  of  Fin  Econ, 
at  305-360  (1976);  A.A.  Alchian  and  H.  Demsetz. 
"Production,  Information  Costs,  and  Economic 
Organization,"  62  Am.  Econ.  Rev.,  at  777-795 
(1972).  This  agency  conflict  grows  out  of  the 
inability  of  investors  to  perfectly  control  by  contract 
managers'  behavior.  The  problem  is  exacerbated  if 
investors  cannot  monitor  management's  choices. 


affect  their  judgments.*^^  Finally, 
management  may  be  frequently 
marketed  to  by  its  auditor  to  purchase 
non-audit  services. ^"^ 

Although  the  decision  of  an 
individual  company  to  purchase 
services  from  the  auditor  may  be  in  the 
best  interest  of  the  company's  investors, 
it  may  not  be  in  the  interest  of  investors 
in  all  companies  as  a  whole.  If  decisions 
by  individual  company  management 
reduce  the  reliability  of  audited 
financial  statements  as  a  whole, 
aggregate  investment  may  be 
misallocated  even  if  any  individual 
company  is  acting  in  the  best  interest  of 
its  shareholders.  It  is  unlikely  that  such 
concerns  would  enter  into  the  company 
manager's  choice  of  service  provider 
even  if  it  were  a  logical  consequence  of 
that  choice. 

Audit  committees  will  also  have  more 
concise  and  clearer  guidance  to  support 
their  enhanced  role  in  overseeing  the 
management/auditor  relationship.  The 
amendments  to  the  proxy  rules  require 
disclosure  of  whether  the  audit 
committee,  or  the  board  of  directors  if 
there  is  no  such  committee,  considered 
whether  the  provision  of  non-audit 
services  by  the  company's  principal 
accountant  is  compatible  with 
maintaining  the  principcd  accoimtant's 
independence.  Several  conunenters 
stated  that  the  rule  enhances  the  ability 
of  the  audit  committee  to  identify 


5"  See  M.H.  Bazerman,  K.P.  Morgan,  and  G.F. 
Loewenstein,  "The  Impossibility  of  Auditor 
Independence,"  38  Sloan  Mgt.  Rev  89-94  (Summer 
1997);  Testimony  of  Professor  Max  H.  Bazerman, 
Northwestern  University  (July  26,  2000);  Testimony 
of  Professor  George  F.  Loewenstein,  Carnegie 
Mellon  Institute  (July  26,  2000);  I.D.  Beeler  and  I.E. 
Hunton,  "Contingent  Economic  Rents:  Insidious 
Threats  to  Auditor  Independence,"  manuscript 
(2000);  G.  Trompeter,  "The  Effect  of  Partner 
Compensation  Schemes  and  Generally  Accepted 
Accounting  Principles  on  Audit  Partner  ludgment," 
13  Auditing:!.  Prac.  S-  Theory,  at  56-68  (Fall  1994). 
Trompeter  provides  experimental  evidence  that 
compensation  schemes  can  influence  subject 
judgments.  Trompeter  finds  that  auditors  whose 
rewards  are  based  on  local  office  revenues  have  a 
tendency  to  support  management  views  more  often 
than  if  their  rewards  are  computed  on  the  broader 
firm  revenue  base.  In  the  latter  case,  loss  of  a  local 
client  does  not  necessarily  lead  to  substantial 
individual  reward  losses.  Trompeter  addresses  the 
incentives  issue,  one  of  the  complex  issues  possibly 
leading  to  subtle  biases  in  judgment.  His  results 
suggest  a  self-serving  bias  effects  judgment.  But  see 
Testimony  of  Professor  Urton  Anderson,  University 
of  Texas  (Sept.  21,  2000)  and  Professor  Don  N. 
Kl^inmuntz,  University  of  Illinois  at  Urbana- 
Champaign  (Sept.  21 .  2000)  for  arguments  that  the 
self-serving  bias  is  overcome  in  practice  by  a  variety 
of  behavioral  and  institutional  factors.  See  R.R. 
King,  "An  Experimental  Investigation  of  Self- 
Serving  Biases  in  an  Auditing  Trust  Game," 
manuscript  (2000). 

506  See  AlCPA  Practice  Aid  Series.  Make  Audits 
Pay:  Leveraging  the  Audit  into  Consulting  Services 
(1999).  Furthermore,  as  a  result  of  the  rule,  issuers 
may  avoid  marketing  pressure  from  their  auditors 
to  purchase  certain  non-audit  services. 


situations  in  which  auditor 
independence  may  be  impaired.  For 
example,  the  Co-Chairman  of  the  Blue 
Ribbon  Committee  stated  that  he 
thought  that  "[this  rule)  would  help 
audit  committees  do  their  job  better."^*''' 
Another  commenter  argued  that  without 
this  guidance  audit  committees  must 
rely  primarily  on  auditors  to  determine 
their  own  independence. ^'^^ 

c.  Public  Accounting  Firms.  The  rule 
provides  a  general  test  for,  and  a  list  of, 
non-audit  services  that,  when  provided 
to  an  audit  client,  will  impair  an 
auditor's  independence.  Currently, 
auditor  independence  requirements  are 
found  in  several  sources,  including 
AICPA  guidance,  the  Codification  on 
Financial  Reporting,  SECPS  rules,  and  a 
variety  of  Commission  interpretive 
releases  and  staff  no-action  letters. 
Consolidating  many  of  these 
requirements  into  one  rule  is  an 
important  piupose  and  benefit  to  this 
rule. 

Some  commenters  disagreed  that  this 
rule  would  clarify  independence 
requirements  for  public  accounting 
firms.^^^  These  commenters  argued  that 
the  rule  creates  confusion  and  therefore 
increases  the  amount  of  time  that 
accoiuiting  firms,  and  others,  will  need 
to  spend  on  compliance. ^''^  We  disagree. 
As  discussed  above,  in  response  to 
comments,  we  have  made  significant 
modifications  that  clarify  the  rule's 
requirements.  We  realize  that  any  rule 
inevitably  requires  some  interpretation. 
We  believe  that,  as  modified,  this  rule 
will  centralize  and  clarify  independence 
requirements  and  thus  result  in 
increased  certainty,  resulting  in  a 
benefit  to  public  accoimting  firms. 

Some  commenters  have  argued  that 
no  benefits  at  all  will  be  created  by  the 
rule.  The  basic  argument  is  that  no 
tangible  evidence  exists  that 
independence  has  been  impaired  by 
provision  of  these  non-audit  services  to 
audit  clients. ^'■1  In  testimony,  however, 
several  individuals  recounted  litigation 
experiences  and  discussed  cases  in 
which  they  believed  that  a  lack  of 


*»'  See  Testimony  of  John  C.  Whitehead,  retired 
Chairman,  Goldman  Sachs  &  Cx).  (Sept.  13,  2000). 

588  See  Testimony  of  D.  Bevis  Longstreth.  former 
SEC  Commissioner  and  Member  of  the  O'Malley 
Panel  (Sept.  13,  2000). 

58«See,  e.g.,  Lexecon  Letter. 

5'oSee,  e.g..  Deloitte  &  Touche  Letter. 

"^  See,  e.g.,  KPMG  Letter.  See  supra  Section 
III.C.4.  for  a  discussion  of  this  comment.  But  see 
Testimony  of  I.  Michael  Cook,  former  Chairman  and 
Chief  Executive  Officer,  Deloitte  &  Touche  (July  26. 
2000)  (""I  agree  with  the  Commission  that  the 
absence  of  prooP  does  not  justify  inaction, 
particularly  when  such  evidence  cannot  be 
expected  to  be  demonstrable."). 


independence  contributed  to  an  audit 
failure  and  financial  reporting  fraud.^'^ 

Others  have  argued  tnat  economic 
forces  provide  sufficient  incentives  to 
audit  firms  to  ensure  independence.^^' 
According  to  one  such  commenter, 
auditors  lose  market  share  when  their 
reputations  are  damaged,  either  as  a 
result  of  government  action  or  private 
litigation.*^"' 

Commenters  also  suggested  that 
auditors  already  have  strong  incentives 
to  maintain  their  reputations.*^*  The 
auditor's  reputation  is  based  on  the 
public's  belief  in  the  auditor's 
objectivity  and  competence.  The  actual 
or  perceived  loss  of  either  objectivity  or 
competence  can  be  expected  to  affect 
negatively  the  auditor's  ability  to  obtain 
and  retain  clients. *^^  We  also  note  that 
the  SECPS  mandates  certain  quality 
controls  designed  to  support  auditors' 
self-monitoring.*^^  However,  evidence 
suggests  that  these  mechanisms  may  not 
be  sufficient.*^^  One  commenter 
concluded,  based  on  a  model  of  the 
auditor's  incentives  to  maintain 
independence,  that  under  certain 
circtunstances  when  an  auditor  can 
command  sufficienUy  high  benefits 
from  the  mix  of  services,  audit 
credibility  may  be  diminished. *^^ 

Some  commenters  have  suggested  that 
litigation  acts  as  an  incentive  for  the 
auditor  to  maintain  independence.**" 
Conversely,  another  commenter  noted 
that  the  expected  cost  of  an  auditor's 


'"  See.  e.g..  Testimony  of  Richard  Blumenthal, 
Attorney  General,  State  of  Connecticut  (Sept.  20, 
2000);  Testimony  of  Robert  Morgenthau.  District 
Attorney  for  the  County  of  New  York  (Sept.  13, 
2000);  Testimony  of  Charles  R.  Drott  (Sept.  13, 
2000). 

5''  See,  e.g.,  Lexecon  Letter. 

5'*  See.  e.g..  Lexecon  Letter.  The  authors  cite  two 
studies  that  find  accounting  firms  face  significant 
costs  when  government  regulators  criticize  auditors: 
M.  Firth,  "Auditor  Reputation:  The  Impact  of 
Critical  Reports  Issued  by  Government  Inspectors," 
21  Rand  J.  of  Econ..  at  374-387  (Autumn  1990)  and 
L.  R.  Davis  and  D.  T.  Simon,  "The  Impact  of  SEC 
Disciplinary  Actions  on  Audit  Fees."  11  Auditing: 
/  of  Prac.  6-  Theory,  at  58-68  (Spring  1992).  In  the 
former  study,  the  loss  of  reputation  in  the  U.K. 
manifested  itself  in  lower  market  share  for  the 
largest  accounting  firms,  while  in  the  latter  loss  of 
reputation  was  related  to  a  reduction  in  audit  fees. 
We  note  that  in  both  studies  governmental  oversight 
was  responsible  for  making  public  the  improper 
auditor  behavior.  It  is  not  clear  from  this  research 
that  other  economic  forces  were  (or  are)  sufficiently 
strong  to  impose  the  costs  to  loss  of  reputation. 

»"  See,  e.g.,  Lexecon  Letter. 

'^  See  Lexecon  Letter  for  a  discussion  and 
bibliography  on  this  point. 

5'"  See  SECPS  Manual  §1000.45  (April  2000). 

5'8  See.  e.g..  Testimony  of  Dennis  Paul  Spackman. 
Chairman.  National  Association  of  State  Boards  of 
Accountancy  (Sept.  13.  2000);  Testimony  of  Paul 
Volcker,  former  Chairman,  Board  of  Governors  of 
the  Federal  Reserve  System  (Sept.  13.  2000). 

»'»  See  Testimony  of  Rajib  Doogar  (Sept.  13, 
2000). 

***'  See,  e.g.,  Lexecon  Letter. 
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loss  of  independence  due  to  litigation 
declined  in  recent  years  with  the 
passage  of  the  Private  Securities 
Litigati  on  Reform  Act  of  1 995 . 5« ' 

d.  Estimation  of  Benefits  of  Restricting 
Certain  Non-Audit  Services.  The 
primary  benefit  of  this  rule  is  increased 
investor  confidence  in  reported 
financial  statements.  This  benefit  is 
spread  across  all  market  participants 
and  may  manifest  itself  in  changes  in 
the  investment  patterns  of  individuals 
and  the  borrowing  costs  of  businesses. 
Given  the  sheer  magnitude  of  the  U.S. 
financial  system,  even  a  small  change  in 
investor  confidence  manifests  itself  as  a 
large  aggregate  benefit. 

If  we  measure  the  increase  in  investor 
confidence  by  a  decrease  in  the  required 
rate  of  retiun  on  an  investment,  it  would 
lead  to  increased  profitability  for 
investment  opportunities.  As  a  result, 
the  change  in  investor  confidence  may 
manifest  itself  in  a  revaluation  of 
current  securities  prices.  Everyone  in 
the  market  benefits  from  this  change  in 
confidence  because  all  participants  can 
potentially  take  advantage  of  the 
increased  investment  opportunities.  All 
individual  investors  benefit  fi-om  the 
general  increase  in  market  values  while 
businesses  benefit  in  reconsidering  their 
investment  opportunities  within  their 
existing  budget  constraints  and  when 
seeking  additional  capital  fi-om  the 
market.  The  market  revaluation  will  be 
the  result  of  many  forces,  but  should  be 
greater  than  the  change  in  the  required 
rate  of  return  on  a  percentage  basis 
simply  because  of  the  mathematical 
relationship  between  cash  flows, 
interest  rates  and  secvuities  values.^^^ 

Not  all  market  participants  may 
benefit  equally.  The  extent  of  individual 
and  business  benefit  depends  upon  their 
current  resources  and  assets, 
investments  and  investment 
opportunities.  It  is  not  clear  whether 
these  conditions  would  reduce  the 
aggregate  economic  benefit.  Because  we 
cannot  observe  the  distribution  of 
benefits  to  individuals  and  businesses, 
we  assume  for  the  purposes  of  this 
estimate  that  benefits  accrue  primarily 
to  those  affected  direcUy  by  all  parts  of 
the  rule.  This  group  includes  businesses 


**'  See  Testimony  of  Professor  John  C.  Coffee.  Jr.. 
Columbia  University  (July  26.  2000). 

"''  This  effect  can  be  observed  in  a  simple  present 
value  calculation.  Assuming  future  cash  flows  of 
$100  per  period  and  a  discount  rate  or  required  rate 
of  return  of  10%,  the  present  value  of  the  cash  flows 
in  perpetuity  is  SI. 000.  If  the  discount  rate  is 
reduced  to  9%,  a  10%  change  in  the  discount  rate, 
the  present  value  of  the  futiu«  cash  flows  is  Sl.lll. 
an  11%  change  in  the  present  value.  This  analysis 
ignores  the  possibility  that  a  decrease  in  the 
discount  rate  can  change  the  investment 
opportunity  set  and  increase  the  per-period  cash 
flows. 


(and  investors  in  those  businesses)  that 
will  benefit  from  the  increased 
confidence. 

To  obtain  an  estimate  of  the  number 
of  individuals  and  businesses  that  may 
benefit,  we  note  that,  in  any  given  year, 
approximately  74.3%  of  companies 
purchase  only  auditing  services  from 
their  Big  Five  auditor. '^«-^  SECPS  data 
further  indicate  that  consulting 
revenues  from  SEC  clients  amount  to 
22.8%  of  the  Big  Five  firms'  total 
consulting  revenues.  It  may  be 
reasonable,  therefore,  to  estimate  that 
only  twenty-five  percent  of  audit  clients 
will  be  directly  affected  by  the  rule. 

However,  the  Big  Five  accounting 
firms  provide  audit  and  consulting 
services  to  the  largest  companies  listed 
on  the  stock  exchanges.  According  to  a 
1996  GAO  report,  the  then  largest  six 
accounting  firms  audited  seventy-eight 
percent  of  the  nation's  publicly  traded 
companies.'""''  Approximately  ninety 
percent  of  all  companies  with  more  than 
$200  million  in  assets  are  audited  by 
one  of  these  five  firms. ^^^  Therefore  it 
is  likely  that  the  proportional  value  of 
the  benefits  will  be  significantly  greater 
than  twenty-five  percent. 

If  an  increase  in  investor  confidence 
generated  by  these  rules  leads  to  a 
decrease  in  the  re'quired  rate  of  return, 
we  can  estimate  the  benefits  based  on 
the  current  market  capitalization.  For 
example,  a  decrease  in  the  cost  of 
capital  as  small  as  a  single  basis  point 
(or  one  one-hundredth  of  one  percent) 
would  lead  to  an  aggregate  annual 
impact  of  approximately  $2  billion.'^'"* 
Although  increased  confidence  should 
benefit  the  entire  market,  we  provide  an 
estimate  that  limits  the  benefit  to  those 
directly  affected  by  the  rule.  Even  if  we 
measure  the  impact  on  the  basis  of  the 
proportion  of  companies  that  annually 
purchase  services  covered  by  the  rule 
(25%),  a  one  basis  point  reduction  in 
the  required  rate  of  return  would  result 
in  an  annual  benefit  of  approximately 
$500  million. 


58.1  While  we  recognize  that  the  set  of  firms  that 
may  purchase  such  services  may  change  from  year 
to  year,  we  have  received  no  evidence  to  suggest 
that  the  fraction  of  companies  that  may  actually 
purchase  such  services  in  any  given  year  is  different 
from  our  estimate. 

'**  Sue  GAO  Report.  Appendix  B  of  the  Proposing 
Release,  Table  4  provides  a  1999  comparable  Rgure 
of  76.68%. 

5»5  See  Compustat  Database  (October  31 ,  2000). 

^''•This  calculation  is  based  on  the  aggregate 
value  of  U.S.  equities  markets  of  $16.1  trillion  as 
of  September  29.  2000  as  reported  by  Wilshire 
Associates  and  an  additional  $4.3  trillion  in 
corporate  debt  outstanding  issued  by  U.S.  firms  as 
of  June  30.  2000  as  reported  by  the  Board  of 
Governors  of  the  Federal  Reserve.  Therefore  the 
aggregate  value  of  outstanding  debt  and  equity 
securities  is  $20.4  trillion. 


Benefits  may  also  accrue  to  the 
economy  in  the  form  of  more  efficient 
contracting,  improvements  in  operating 
and  investing  decisions  by  management, 
and  greater  market  stability.  Each  of 
these  benefits  is  extremely  difficult  to 
measure.  We  know  that  many  parties  to 
contracts  rely  on  financial  statement 
data,  management  relies  on  such  data 
when  negotiating  contracts,  and  reliable 
financial  data  contributes  to  both  the 
efficiency  of  contracting  and  the 
effectiveness  of  contract  enforcement. 
Management  needs  reliable  financial 
information  when  making  operational 
and  investment  decisions,  and  external 
auditors  contribute  to  management's 
assurance  about  financial  information. 
Unexpected  financial  statement 
restatements  result  in  large  market 
capitalization  drops.  Recent  examples  of 
large  imexpected  financial  reports 
restatements  and  resulting  market 
capitalization  losses  have  been 
reported. 5"^  The  logical  consequence  of 
such  market  surprises,  in  addition  to  the 
redistribution  of  gains  and  losses  across 
investors,  is  greater  uncertainty  in  the 
market  place.  ^"^  The  resulting 
uncertainty  may  dissuade  investors 
from  participating  ^"^  or  may  increase 
the  required  rate  of  return  as  a  means  of 
ensuring  against  the  uncertainty.  We 
make  no  separate  estimate  of  benefits  for 
the  above  noted  items. 

We  recognize  the  difficulty  in 
obtaining  direct  measures  of  all  the 
benefits  associated  with  each  aspect  of 
the  rule  to  each  individual  or  group. 
Therefore,  in  this  section,  we  limited 
our  estimate  to  the  broad  economic 
impact  on  the  capital  markets  that 
affects  all  participants. 

2.  Costs 

Some  commenters  suggested  that  the 
only  way  to  ensure  that  the  provision  of 
certain  services  does  not  impair  auditor 
independence  is  to  completely  prohibit 
the  purchasing  of  those  services  from 
the  auditor,  ^^o  We  do  not  believe  that 


^"'See  "Accounting  Wars,"  Bus.  Wk.,  at  156-168 
(Sept.  25,  2000). 

5""  See  Testimony  of  Bill  Patterson,  Director, 
Office  of  Investments.  AFL-^IO  (Sept.  20,  2000) 
("Now,  the  individual  investor,  I  think  their  interest 
in  the  process  is  really  catalyzed  again  around  these 
high  profile  irregularities  like  Cendant,  Sunbeam, 
Lucent,  and  Waste  Management.  1  think  these  are 
warning  shots  to  investors  that  this  is  a  problem 
that  has  to  be  addressed."). 

**»  See  Testimony  of  Frank  Torres,  Consumers 
Union  (Sept.  20,  2000)  ("I  think  American 
consumers,  from  my  experience,  don't  like  the  idea 
that  they  might  get  had."). 

'*°See.  e.g..  Letter  of  Jack  Ciesielski,  accounting 
analyst  (July  14.  2000);  Letter  of  William  V.  Allen, 
Jr.  (Aug.  22.  2000);  Testimony  of  John  Biggs, 
Chairman  and  CEO  of  TIAA-CREF  (July  26,  2000); 
Testimony  of  Kayla  J.  Gillan,  General  Counsel, 
CalPERS  (Sept.  13,  2000)  ("A  clear,  simple  and 


such  a  prohibition  would  serve  the 
investor  and  issuer  communities. 

a.  Issuers.  The  final  rule  has  the  effect 
of  restricting  issuers  from  purchasing 
certain  non-audit  services  from  their 
auditors.  Most  of  the  rule's  limitations, 
however,  are  drawn  from  existing 
limitations,  including  the  proscription 
on  operating  or  supervising  an  audit 
client's  information  technology 
function.  Moreover,  issuers  woiUd  still 
be  allowed  to  obtain  most  other 
information  technology  services  and 
internal  audit  services  from  their 
auditor  provided  they  comply  with 
certain  conditions.  The  rule  woidd  have 
the  effect,  however,  of  preventing 
issuers  with  more  than  $200  million  in 
total  assets  from  outsourcing  more  than 
forty  percent  of  certain  of  thefr  internal 
audit  activities  to  their  auditor. 

As  some  commenters  noted,  the  rule 
may  impose  costs  on  some  issuers.  ^^^ 
Issuers  that  do  not  competitively  bid 
non-audit  services  or  that  would  have 
purchased  these  newly  proscribed  non- 
audit  services  solely  from  their  auditors 
and  that  are  limited  by  the  rule  will 
have  to  look  to  other  professional 
services  firms,  including  other  public 
accounting  firms,  to  provide  these 
services  in  the  future.  These  issuers  may 
inciu  costs  from  the  use  of  a  separate 
vendor,  including  the  possible  loss  of 
any  synergistic  benefits  of  having  a 
single  provider  of  both  audit  and  non- 
audit  services.  The  issuer  may  also 
incur  one-time  transaction  costs 
associated  with  identifying  and 
choosing  another  vendor  to  provide 
those  services. ^^^  Estimation  of  these 
costs  is  discussed  below. 

Some  commenters  have  argued  that 
the  rule  will  sometimes  force  an  audit 
firm  to  choose  between  providing  an 
audit  or  non-audit  service  to  a  public 
company  client,  and  that  audit  firms 
may  forego  providing  audit  services, 
thereby  reducing  competition  for  both 
audit  and  non-audit  services. ^^^  As  to 
internal  audit  services,  in  particular, 
however,  available  evidence  suggests  it 
is  unlikely  that  auditors  will  cross  the 
threshold  that  would  require  them  to 
choose  between  external  audit  revenues 


bright  line  (prohibition)  standard  will  avoid  this 
tendency  [toward  creative  ways  to  avoid  the  rule], 
and  moreover,  I  have  not  heard  anyone  suggest  that 
there  is  an  absence  of  qualified  and  cost  effective 
alternatives  to  the  auditor  performing  nonaudit 
consulting  services  to  the  same  client"). 

s8>  See,  e.g.,  Lexecon  Letter. 

**2  Spme  commenters  suggested  that  the  rule 
would  impose  additional  costs  on  small  businesses 
and  accounting  firms.  The  impact  of  the  rule  on 
small  entities  is  discussed  below  in  Section  VI. 

'•3  See,  e.g.,  Arthur  Andersen  Letter;  Deloitte  & 
Touche  Letter. 


and  internal  audit  revenues. 5^''  Further, 
it  is  imlikely  that  any  individual  firm 
has  particular  exclusive  expertise  in  the 
internal  audit  function  and  therefore  a 
suitable  number  of  competitors  likely 
exists  to  ensiu«  that  the  issuer  can 
obtain  these  services  elsewhere  at  a 
reasonable  cost. 

b.  Public  Accounting  Firms.  Public 
accoiuiting  firms  may  individually  lose 
a  source  of  revenue  because  they  will  no 
longer  be  able  to  sell  internal  audit 
services  to  their  audit  clients.  Any  loss 
may  be  mitigated  by  the  opportunity  to 
market  this  service  to  the  audit  clients 
of  other  public  accounting  firms.  As 
discussed  above,  the  $200  million  asset 
exemption  reduces  the  impact  of  the 
rule  on  the  Big  Five  and  particularly  on 
the  second  tier  and  smaller  accounting 
firms. 

Of  the  top  three  second-tier  firms  wiih 
fewer  than  1,000  clients,  one  firm  has 
stated  that  it  does  not  perform  internal 
audit  outsourcing  work  for  its  public 
company  audit  clients. ^^s  Another 
firm's  testimony  indicates  that  it 
provides  minimal  proscribed  non-audit 
services  to  its  public  audit  clients. ^^^ 
Thus,  it  does  not  appear  that  at  least  two 
of  the  next  three  largest  firms  will  be 
significantly  affected  by  the  rule. 

c.  Shared  Costs.  The  rule  might  also 
affect  what  some  contend  are  synergies 
(or  "knowledge  spillovers")  that  arise 
from  providing  non-audit  services  to  an 
audit  client.  If  they  exist,  spillovers  may 
provide  issuers  with  a  more  efficient 
audit  or  provide  the  auditor  with 
additional  knowledge  that  will  enhance 
not  only  the  concurrent  audit,  but  other 
audits  as  well.  Since  synergies  may 
benefit  either  or  both  parties  to  some 
extent,  we  consider  them  a  potentially 
shared  benefit  or  cost.  As  well,  to  the 
extent  that  the  proposed  definition  of 
affiliate  of  the  accotmting  firm  or 


^*«  See  Manufacturers  Alliance,  Survey  of  General 
Audits  (2000).  In  a  survey  of  its  members,  the 
Alliance  found  that  just  less  than  96%  of 
respondents  outsourced  less  than  35%  of  the 
internal  audit.  This  amount  is  within  the  40% 
threshold  allowed  by  the  rule. 

"95  Memorandum  to  File  No.  S7-13-O0 
(September  23,  2000). 

'»•  See  Testimony  of  William  D.  Travis,  Managing 
Partner,  McGladrey  and  PuUen,  LLP  (Sept.  20, 
2000).  According  to  Mr.  Travis'  testimony,  85%  of 
McGladrey  and  Pullen  LLP's  total  revenues  are 
attributable  to  accounting,  auditing  and  tax. 
Therefore,  only  15%  is  attributable  to  all  consulting 
engagements.  In  addition  the  testimony  indicates 
that  approximately  50%  of  the  firm's  accounting 
and  tax  clients  purchase  audit  services  and  that 
only  1 5%  of  its  client  base  is  made  up  of  public 
companies.  Mr.  Travis  also  notes  elsewhere  in  his 
testimony  that  "jtjhe  IT  practice  |)  was  part  of  what 
was  sold  to  an  affiliate  of  Block,  so  the  consulting 
practice  is  owned  entirely  by  Block."  See  also 
Compustat  Database,  October  31,  2000.  Compustat 
lists  only  five  companies  with  assets  of  $200 
million  or  more  as  audited  by  McGladrey  and 
Pullen,  LLP. 


affiliate  of  the  audit  client  would  have 
reduced  the  market  for  the  provision  of 
internal  audit  outsourcing,  we  consider 
that  here. 

Some  commenters  have  suggested  that 
the  proposed  rule's  definition  with 
respect  to  affiliate  of  the  accoimting  firm 
would  be  restrictive  and  impose 
significant  costs.  We  have  not  adopted 
the  proposed  definition  of  an  "affiliate 
of  the  accoimting  firm,"  and  left  in 
place  the  existing  standards  for 
determining  those  entities  associated 
with  a  firm  that  should  be  deemed  to  be  ' 
part  of  the  firm  for  auditor 
independence  purposes.  As  such,  it 
imposes  no  additional  cost. 

Generally,  research  on  enhanced 
efficiency  or  effectiveness  of  providing 
non-audit  services  to  audit  clients  is 
suggestive,  but  indirect  and 
inconclusive.^^^  The  recent  sale  or 


'■'Two  studies  in  the  1980s  documented  that 
audit  fees  were  generally  greater,  after  controlling 
for  other  factors,  for  clients  that  also  purchased 
non-audit  services  from  the  same  public  accounting 
firm.  See  Z.  V.  Palmrose,  "The  effect  of  non-audit 
services  on  the  pricing  of  audit  services,"  24  /.  of 
Acct.  Fes.,  at  405-11  (Autumn  1986);  D.  A. 
Simunic,  "Auditing,  consulting,  and  auditor 
independence,"  22  /.  ofAcct.  Res.,  at  679-702 
(Autumn  1984).  Palmrose  found  that  the  positive 
relationship  held  for  both  incumbent  and  non- 
incumbent  auditors,  suggesting  that  synergies  may 
not  exist.  Nevertheless,  the  authors  of  these  studies 
concluded  that  this  evidence  was  not  inconsistent 
with  the  hypothesis  tiiat  the  joint  provision  of  audit 
and  non-audit  services  may  give  rise  to  "knowledge 
spillovers."  More  recent  research  documents  that 
these  higher  fees  are  associated  with  increased 
audit  effort  (in  labor  hours).  See  L.  R.  Davis,  David 
N.  Ricchiute,  and  G.  Trompeter,  "Audit  Effort. 
Audit  Fees,  and  the  Provision  of  Non-audit  Services 
to  Audit  Clients,"  68  Acct.  Rev.,  at  135-50  (Jan. 
1993).  The  results  of  the  Davis  study  therefore  cast 
fiirther  doubt  on  the  knowledge  spillover 
hypothesis. 

Three  recent  studies  also  address  the  issue  of 
synergies  at  least  indirectly.  See  B.  Arrunada,  "The 
Provision  of  Non-Audit  Services  by  Auditors:  Let 
the  Market  Evolve  and  Decide,"  19  Intl.  Rev.  of  Law 
and  Econ.,  at  513-31  (1999)  ("Arrunada");  M. 
Ezzamel.  D.R.  Gwilliam  and  K.M.  Holland,  "Some 
Empirical  Evidence  from  Publicly  Quoted  UK 
Companies  on  the  Relationship  Between  the  Pricing 
of  Audit  and  Non-audit  Services."  27  Acct.  and 
Bus.  Res.,  at  3-16  (1996)  ( "Ezzamel");  K.  Pany  and 
P.  M.  J.  Reckers,  "Auditor  Performance  of  MAS:  A 
Study  of  its  Effects  on  Decisions  and  Perceptions," 
Acct.  Horizons,  at  31-38  (June  1988)  ( "Pany  4 
Reckers").  Ezzamel  in  the  U.K.  observed  a  positive 
relationship  between  audit  fees  and  non-audit  fees. 
But  the  authors  do  not  distinguish  between 
competing  explanations  of  the  observed 
phenomenon.  Pany  &  Reckers  conducted  an 
experimental  study  on  U.S.  loan  officers.  They  did 
not  find  deterioration  in  the  loan  approval  rate  as 
consulting  fees  increased.  But  they  did  find  limited 
evidence  that  providing  MAS  at  a  level  of  90%  of 
audit  fees  for  a  period  of  three  years  may  present 
an  independence  perception  problem  among  some 
financial  analysts.  They  note  that  in  1988,  levels  of 
MAS  fees  as  high  as  90%  of  audit  fees  were 
uncommon.  Arrunada  states  that  after  examining 
the  effects  of  the  provision  of  non-audit  services  oh 
service  cost,  audit  com(>etition,  service  quality,  and 
auditor  independence,  ""(he)  concludes  that  the 
provision  of  non-audit  services  reduces  total  costs. 

Cootioued 
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proposed  sale  of  the  consulting 
divisions  of  several  large  public 
accounting  firms  argues  against 
significant  knowledge  spillovers.  If 
efficient  and  effective  audits  require 
expertise  most  efficiently  maintained 
through  the  provision  of  consulting 
services  to  audit  clients,  there  is  an 
incentive  to  retain  consulting  practices. 
Thus,  the  sale  of  these  consisting 
practices  would  appear  inconsistent 
with  the  existence  of  significant 
synergies  that  would  be  negatively 
Effected  by  the  rule.s^e 

In  the  Proposing  Release,  we  asked  for 
comment  and  data  on  our  estimates  of 
the  niunber  of  accoimting  firms  affected 
by  the  rule  and  the  costs  imposed  by  the 
nile.  We  also  sought  comment  and  data 
specifically  as  to  the  existence  and 
value  of  such  synergies.  We  received 
many  comments  but  no  data.  Instead, 


increases  technical  competence,  and  motivates 
more  intense  competition.  Furthermore,  it  does  not 
necessarily  damage  either  auditor  independence  or 
the  quality  of  non-audit  services." 

59»  See  Testimony  of  Philip  A.  Laskawy, 
Chairman,  Ernst  &  Young  LLP  (Sept.  20,  2000).  Mr. 
Laskawy  commented  on  this  matter  as  it  relates  to 
information  systems  consulting:  We  recently  sold 
our  practice  in  this  area.  We  did  so  for  a  variety  of 
reasons,  but  one  reason  certainly  was  that  although 
we  did  not  believe  independence  was  actually 
impaired  by  this  service,  we  could  understand  that 
particularly  with  large  fees  that  sometimes  are 
involved  an  appearance  problem  could  be  present. 
I  might  note  that  now  that  we  have  sold  this 
practice  we  have  not  discovered  that  we  are 
somehow  enfeebled,  unable  to  perform  effective 
audits  or  to  maintain  top-notch  audit  and  tax 
practices.  In  fact,  we  have  found  more  the  opposite 
to  be  true.  Without  a  large  consulting  practice  to 
manage  we  are  now  more  targeted  and  more 
focused  on  our  core  audit  and  tax  business,  and  our 
audit  and  tax  partners  feel  as  though  they,  and  not 
the  management  consultants,  are  in  the  drivers  seat 
at  the  firm.  Moreover,  from  our  clients'  perspective, 
there  actually  may  be  an  advantage  in  not  having 
such  a  practice.  We  have  had  a  greater  string  of 
wins  in  obtaining  new  audit  clients  since  we  sold 
our  management  consulting  practice  than  we  had  at 
any  time  in  recent  history,  four  new  Fortune  500 
clients,  including  two  Fortune  50  companies,  just 
within  the  last  six  months. 

See  also  Testimony  of  James  J.  Schiro,  Chief 
Executive  Officer,  PricewaterhouseCoopers.  before 
the  Panel  on  Audit  Effectiveness  (July  10,  2000) 
("[Ourl  restructuring  will  allow  us  to  rededicate 
ourselves  to  our  core  principles.");  Testimony  of  J. 
Terry  Strange.  Clobal  Managing  Partner,  Audit, 
KPMG  LLP.  (July  26.  2000)  ("In  our  view,  the 
restructurings  that  are  underway  are  driven  by 
market  forces,  not  regulatory  considerations."): 
Testimony  of  Thomas  Goodkind.  CPA  (Sept.  13, 
2000)  (responding  to  a  question  about  his 
experiences  relating  to  synergies  and  knowledge 
transfers  between  audit  and  non-audit  staff, 
Goodkind  replied,  "In  my  experience,  a 
transference  of  knowledge,  I've  rarely  seen  that  in 
my  experience.");  Testimony  of  Douglas  R. 
Carmichael  ((uly  26,  2000)  ("The  counter  argument 
that  consulting  improves  audit  quality  is  also 
unproven  and  does  not  provide  a  basis  for 
eliminating  the  proposed  restrictions.");  Testimony 
of  Douglas  Scrivner,  General  Counsel,  Andersen 
Consulting  (Sept.  20,  2000)  ("It  is  important  to  note 
that  audit  firms  do  not  provide  consulting  services 
to  improve  the  quality  of  the  audits,  but  rather  for 
commercial  considerations."). 


we  estimate  the  potential  costs 
associated  with  the  possible  loss  of 
synergy  as  a  percent  of  revenues  lost 
from  internal  audit  outsourcing. 

We  base  our  cost  estimates  on  the 
total  audit,  accounting  and  tax  revenues 
for  fiscal  1999  for  the  Big  Five  public 
accounting  firms. ^^^  This  estimate  is 
$14.9  billion.  From  this  $14.9  billion, 
we  estimate  the  total  costs  of  the 
internal  audit  for  Big  Five  audit  clients 
based  on  the  relationship  between 
internal  audit  budgets  and  external 
audit  fees  for  firms  responding  to  the 
Manufacturers  Alliance  survey.  On 
average,  firms  in  this  sample  spent  1.7 
times  as  much  on  the  internal  audit  as 
they  did  on  the  external  audit.^"" 
Therefore,  we  estimate  the  aggregate 
cost  of  internal  audits  for  Big  Five  audit 
clients  in  1999  to  be  $25.6  billion. 

This  estimate  of  aggregate  internal 
audit  costs  is  likely  to  overstate  the  true 
costs  for  two  reasons.  First,  the 
aggregate  revenues  reported  by  PAR 
include  tax  and  accounting  services  in 
addition  to  external  audit  fees.  Second, 
data  in  the  Manufacturers  Alliance 
survey  suggest  that  the  ratio  of  internal 
to  external  audit  fees  is  smaller  for 
snialler  companies.^"'  In  fact,  for  the     . 
smallest  firms  in  their  sample,  external 
audit  fees  exceed  the  internal  audit 
budget. 

Additional  information  in  the 
Manufacturers  Alliance  survey  indicates 
that  approximately  two  percent  of 
respondents  outsoiu-ce  more  than  fifty 
percent  of  their  internal  audit.^"^ 
Further,  analysis  described  earlier 
indicated  that  on  average,  companies 
with  assets  greater  than  $200  million 
could  still  purchase  as  much  as  sixty- 
one  percent  of  their  entire  internal  audit 
budget  from  thefr  external  auditor. 
Together,  these  estimates  imply  that  at 
most,  the  restrictions  will  reduce 
internal  audit  outsourcing  fees  to  the 
auditor  by  0.8%,  or  $207.7  million. 
Finally,  we  apply  a  growth  rate  of 
twenty-one  percent  to  these  revenues  to 
arrive  at  a  year  2000  estimate  of  $251.3 
million.so3 

Professor  Rick  Antle  testified  to  the 
effect  that  there  is  little  reliable  • 


59«  See  Public  Accounting  Report:  Annual  Survey 
of  National  Accounting  Firms  (2000)  ("PAR"). 

8°"  See  Manufacturers  Alliance,  Survey  of  General 
Audit  (2000).  We  use  data  from  table  13  and  table 
66  to  derive  this  ratio. 

«» Id.  at  table  16. 

"o^W.  at  table  73. 

ooa  Data  are  derived  from  PAR.  The  average 
growth  rate  in  non-audit  service  revenues  in  1999 
was  21%  and  9%  for  auditing  and  accounting 
services.  Because  there  is  uncertainty  about 
whether  individual  firms  classify  internal  audit 
outsourcing  as  consulting  or  assurance  services,  we 
choose  the  larger  growth  rate.  In  the  current 
economy  this  may  represent  an  optimistic  growth 
rate. 


evidence  as  to  the  size  of  potential 
s)nnergies  from  purchasing  consulting 
services  from  the  audit  firm,  but  he  has 
provided  an  estimate.'*"^  We  agree  with 
Professor  Antle's  assessment  of  the 
difficulties  inherent  in  measuring  these 
effects.  In  his  testimony.  Professor  Antle 
estimated  that  lost  synergies  could  be  on 
the  order  of  ten  percent  of  twice  the 
gross  profits  before  partner 
compensation  and  taxes  of  the 
consulting  practice.  Further,  he 
estimates  the  gross  profit  margin  to  be 
0.20.*''5  We  acknowledge  that  there  is 
little  empirical  evidence  to  support  this 
estimate,  but  it  represents  the  larger  of 
the  two  estimates  presented  by  the  two 
representatives  of  the  accounting 
firms. ^"*  Applying  those  percentages  to 
our  estimate  of  revenues  restricted  by 
the  rule  results  in  an  aimual  estimate  of 
lost  synergies  of  $10.1  million  for  audit 
clients  who  will  be  forced  to  reduce 
internal  audit  outsourcing  services  from 
their  auditors. 

In  addition,  the  rule  may  impose 
certain  transition  costs  to  be  borne  by 
companies  that  currently  have  long-term 
consulting  engagements  with  their 
auditors  for  proscribed  services.  A 
significant  number  of  consulting 
engagements  are  short-term  projects.^"^ 


•"*  S*  Testimony  of  Professor  Rick  Antle,  Yale 
University  (July  26.  2000)  ("I'll  tell  you  now  that 
as  far  as  I  know  there's  no  systematic  evidence  as 
to  the  magnitude  of  these  economies,  just  none  that 
I  know  of.").  See  also  Letter  of  Professor  Rick  Antle, 
Yale  University  (Sept.  25,  2000).  Professor  AnUe 
provides  analysis  to  estimate  the  aggregate  cost  of 
lost  synergies.  He  estimates  the  value  of  the  non- 
audit  services  as  "the  additional  value  of  having  the 
consulting  done  by  the  audit  firm."  He  further 
estimates  this  value  at'S700  million,  the  gross 
margin  attributable  to  all  non-audit  services 
provided  to  SEC  audit  clients  in  1999.  This  number 
likely  over-estimates  the  gross  profits  for  these 
services  in  the  future  for  two  reasons:  First,  it 
includes  revenues  for  non-audit  services  for  the  Big 
Five  firms,  two  or  three  of  which  have  sold  or  are 
committed  to  selling  most  of  these  practices. 
Second,  the  rule  does  not  prohibit  the  purchase  of 
all  non-audit  services  by  audit  clients.  In  addition. 
Professor  Antle  estimates  the  aggregate  social 
benefit  of  non-audit  services  purchased  from  any 
provider.  Because  the  rule  does  not  prohibit  the 
purchase  of  any  of  these  services,  this  estimate  is 
not  relevant  to  the  cost -benefit  analysis. 

"•^  Professor  Antle's  assumption  about  the  value 
of  synergies  to  the  gross  profit  before  partner 
compensation  implies  that  the  value  of  these 
synergies  is  on  the  order  of  4%  of  non-audit 
revenues  from  SEC  clients. 

'"^  See  also  Testimony  of  Charles  Cox,  Kenneth 
R.  Cone  and  Gustavo  E.  Bamberger,  Lexecon,  Inc. 
(Sept.  25.  2000).  These  commenters  also  estimate 
the  aggregate  cost  of  lost  synergies  on  the  order  of 
l%-2%  of  non-audit  revenues  from  SEC  clients. 

*'"  See  Testimony  of  Stephen  G.  Butier,  Chairman 
and  Chief  Executive  Officer.  KPMG  (Sept.  21,  2000). 
In  response  to  a  Commissioner's  question  about  the 
source  of  non-audit  service  revenues,  Mr.  Butler 
commented  that  any  statement  attributing  a  percent 
of  non-audit  services  to  SEC  audit  clients  for  his 
firm  would  be  difficult  to  interpret.  BuUer  stated 
that  "it  is  difficult  to  look  at  that  sort  of  statistic 
because  that's  not  a  constant  20%  that  buys  that 


The  rule  allows  for  a  transition  period 
of  eighteen  months  for  certain  non-audit 
services.  Over  this  period,  audit  firms 
may  continue  to  contract  with  their 
audit  clients  for  the  newly  covered  non- 
audit  services.  The  firms  entering  into 
new  contracts,  however,  will  either  plan 
to  complete  those  services  by  the  end  of 
the  transition  period  or  to  assign  or  sell 
those  contracts  to  someone  else  before 
the  end  of  the  period  because  at  the  end 
of  this  period,  audit  firms  may  no  longer 
provide  the  newly  proscribed  services  to 
their  audit  clients. 

In  this  analysis,  we  recognize  that 
some  companies  may  face  transition 
costs  associated  with  changing  the 
provider  of  non-audit  services.  But,  for 
the  reasons  discussed  above,  we  believe 
those  costs  will  be  small  in  the 
aggregate.  Thus,  any  company  whose 
current  contract  expires  during  the 
transition  period  faces  the  same  costs  as 
any  new  purchaser  of  the  services. 
Those  contracting  costs  are  captured 
above  in  oinr  analysis  of  synergies. 

By  extension,  only  companies  with 
contracts  for  the  proscribed  services 
extending  beyond  the  transition  period 
will  be  faced  with  any  re-contracting 
costs  imposed  by  the  rule.  We  note  that 
those  re-contracting  costs  may  be  borne 
by  the  company  itself  or  by  the  auditor 
in  its  attempt  to  sell  the  contract  to 
another  provider.  We  received  no 
information  concerning  these  costs  from 
commenters.  Nevertheless,  we  have 
included  $1.3  million  in  the  cost 
estimate,^"* 

Commenters  also  suggested  that  the 
rule  would  generate  a  cost  associated 
with  lost  effectiveness  on  the  audit  and 
a  cost  associated  with  recruiting  and 
retention  of  staff  professionals.^"^  We 
have  seen  no  evidence  that  the  rule  will 
lead  to  less  effective  audits.  Our  cost 


service  from  us.  It  might  be  20%  of  the  number  of 
our  clients  this  year,  it  might  be  the  same 
percentage  next  year,  but  it  might  be  a  totally 
different  20  percent.";  Testimony  of  Robert  K. 
Elliott,  Chairman,  AICPA  (Sept.  21,  2000) 
("{auditing  is) .  .  .  not  an  annuity,  [but]  it  is  more 
like  an  annuity  than  a  consulting  engagement 
which,  when  it's  over,  it's  over."). 

'x'*  We  assume  that  these  costs  may  represent  as 
much  as  5%  of  the  revenues  from  proscribed 
services  purchased  by  each  affected  company.  If  as 
many  as  10%  of  the  purchasers  of  proscribed 
internal  audit  services  from  their  auditor  have 
contracts  in  excess  of  eighteen  months  and  the 
entire  $251. 3  million  represents  revenues  from 
proscribed  services,  the  aggregate  transition  costs 
would  be  SI. 3  million.  Some  may  argue  that 
transition  costs  are  substantially  higher,  but  we  note 
that  if  transition  costs  are  sufficiently  high, 
economic  theory  suggests  the  service  providers 
would  be,  on  average,  charging  higher  fees  for  the 
same  level  of  service  to  the  detriment  of  their 
clients.  See,  e.g..  T.  Nilssen,  "Two  Kinds  of 
Consumer  Switching  Costs,"  23  Rand  /.  ofEcon.,  at 
579-589  (Winter  1992). 

«»See.  e.g.,  Arthur  Andersen  Letter;  Deloitte  & 
Touche  Letter. 


estimates  associated  with  lost  synergies 
and  scope  include  efficiency  costs,  if 
any,  associated  with  an  increase  in  cost 
to  accomplish  an  effective  audit.  The 
sale  by  certain  of  the  Big  Five  firms  of 
their  consulting  practices  further 
undermines  the  argument  that  the  loss 
of  non-audit  business  will  impair  audit 
effectiveness. 

We  also  are  skeptical  about  comments 
that  suggest  that  the  prohibition  of 
certain  services  will  make  the 
profession  less  attractive  to  potential 
employees,^'"  and  increase  staff 
recruiting  and  retention  costs.  Some 
argue  that  less  qualified  individuals  will 
have  to  be  hired  to  meet  personnel 
needs  and  that  this  will  ultimately  lead 
to  less  effective  audits,  with  a  resulting 
impact  on  auditing  firms,  issuers  and 
investors.**"  We  do  not  believe  that  the 
issues  of  retention  and  recruitment  are 
caused  by  this  rule.^'^  These  problems 
are  not  new  and  are  more  systemic. 
Several  commenters  have  noted  that 
starting  salaries  for  recent  accounting 
graduates  have  failed  to  keep  pace  with 
other  fields  such  as  information 
systems,  financial  and  treasury  analysis 
and  consulting.^  13  other  commenters 
have  stated  that  accounting  firms  have 
de-emphasized  the  audit  function, 
treating  it  more  like  a  commodity.^^*  In 


6""  See,  e.g..  Letter  of  W.  Steve  Albrecht,  Professor 
and  Associate  Dean,  Marriott  School  of 
Management,  Brigham  Young  University  (Aug.  25, 
2000);  Letter  of  Professor  James  Jiambalvo, 
University  of  Washington  (Sept.  14,  2000);  Written 
Testimony  of  Professor  Peter  Cappelli,  Wharton 
School  (Sept.  20,  2000). 

8"  See,  e.g..  Testimony  of  Joseph  F.  Berardino, 
Managing  Partner.  Assurance  and  Business 
Advisory  Services,  Arthur  Andersen  (July  26,  2000); 
Written  Testimony  of  Stephen  G.  Butler,  Chairman 
and  Chief  Executive  Officer,  KPMG  (Sept.  13,  2000). 

*'^  See  Testimony  of  J.  Michael  Cook,  former 
Chairman  and  Chief  Executive  Officer,  Deloitte  & 
Touche  (July  26,  2000)  ("A  final  assertion  that 
quality  will  ultimately  decline  because  the  'new 
audit  profession'  will  be  unattractive  to  the  best  and 
brightest  people.  I  cannot  evaluate  that  possibility 
but  would  observe  that  the  audit-dominated  firms 
of  the  future  that  today's  leaders  express  concerns 
about  are  in  many  respects  comparable  to  the  firms 
that  attracted  them  (and  me)  to  the  profession 
twenty  or  more  years  ago.  Certainly  much  has 
changed  in  that  time  period,  but  I  would  expect  the 
right  leaders  to  be  able  to  make  such  firms  attractive 
once  again."). 

«"  See  Salary  Survey  Fall  2000.  National 
Association  of  Colleges  and  Employers.  2000. 
Recent  starting  salaries  for  accounting  graduates  are 
23%  lower  than  those  for  information  systems.  24% 
for  consulting  and  9%  for  financial  and  treasury 
analysis;  See  also  Testimony  of  Robert  K.  Elliot, 
Chairman,  AICPA  (Sept.  21,  2000);  Testimony  of 
Barry  Melancon.  President  and  Chief  Executive 
Officer,  AICPA  (Sept.  21.  2000). 

®'*  See,  e.g..  Testimony  of  Douglas  Scrivner. 
General  Counsel.  Andersen  Consulting  (Sept.  20. 
2000)  ("It  is  more  likely  that  recruitment  has  been 
jeopardized  by  the  actions  of  the  accounting  firms 
themselves.  Some  of  the  firms  have  diverted 
investment  and  resources  out  of  the  audit  function 
and  into  non-audit  services,  thereby  reducing  the 
attractiveness  of  the  audit  function  as  a  career  path. 


addition,  despite  increases  in  university 
enrollments,  interest  in  technical  fields 
such  as  accoimting,  engineering, 
computer  sciences  and  mathematics 
have  been  declining.^'* 

C.  Costs  and  Benefits  of  the  Disclosure 
Requirements 

The  final  rules  require  public 
companies  to  disclose  in  their  proxy 
statements  audit  fees,  fees  for  permitted 
information  systems  consulting  and 
other  fees  paid  to  the  auditor.  The  rule 
also  requires  public  companies  to 
disclose,  when  applicable,  that 
personnel  who  are  full-  or  part-time 
employees  of  an  entity  other  than  the 
audit  firm  performed  more  than  fifty 
percent  of  the  audit.  In  addition,  the 
audit  committee  or  the  board  of 
directors  must  state  whether  it  has 
considered  whether  the  provision  of 
non-audit  services  by  the  auditor  is 
compatible  with  maintaining  auditor 
independence. 

Many  conunenters  argued  that  the 
provision  of  information  systems 
consulting  in  and  of  itself  does  not 
impair  auditors'  independence.^'^  This 
may  be  true  where  the  conditions 
described  in  the  rule  are  met.  Even 
when  these  conditions  are  met,  when 
the  information  systems  consulting  fees 
become  large  relative  to  audit  fees, 
auditor  independence  may  be  at  risk.  At 
the  same  time,  we  understand  that  the 
level  where  impairment  may  occur  may 
be  related  to  other  factors  such  as  the 
closeness  of  the  auditor-client 
relationship  or  the  nature  of  the  client's 
business  and  industry.  Therefore,  we 
believe  that  investors  and  audit 
committees  are  well-suited  to  determine 
when  provision  of  these  services  may 
cause  impairment. 

The  disclosure  of  fees  from  the 
provision  of  information  systems  and 


They  have  treated  the  very  environment  in  which 
accounting  majors  look  elsewhere  and  audit  staff 
move  over  to  the  consulting  side  as  quickly  as  they 
can.");  See  also  O'Malley  Panel  Report,  supra  note 
20,  at  ^  4.4  ("Focus  group  participants  often 
indicated  that  not  only  clients,  but  also  engagement 
partners  and  firm  leaders,  treat  the  audit  negatively 
as  a  commodity.").  See  generally  the  Taylor 
Research  and  Consulting  Group.  Inc.,  Final 
Quantitative  Report  (2000);  Albrecht  and  R.  Sack. 
Accounting  Education:  Charting  the  Course  through 
a  Perilous  Future,  at  23  (August  2000).  AICPA 
statistics  presented  to  the  O'Malley  Panel  indicate 
that  bom  1992  to  1997  the  number  of  students 
obtaining  bachelor  degrees  declined  by  14%,  those 
obtaining  finance  degrees  declined  by  17%.  those 
obtaining  general  business  degrees  declined  by  8% . 
and  those  obtaining  marketing  degrees  declined  by 
27%. 

«>' See  Digest  of  Educational  Statistics.  1999. 

*>6See,  e.g.,  Written  Testimonv  of  Mauricio 
Kohn,  CFA.  CMA,  CFM,  AIMR  (Sept.  20.  2000) 
(submitting  survey);  Letter  of  Mary  Ellen  Olivierio 
and  Bernard  Newman.  Lubin  School  of  Business. 
Pace  University  (Sept.  23,  2000). 
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other  non-audit  services  provided  by  a 
company's  auditor  is  intended  to  assist 
investors  in  deciding  whether  these 
services  affect  the  independence  of  the 
auditor.  Similar  disclosures  have  been 
provided  in  the  United  Kingdom  for 
several  years. •'i''  The  disclosure 
regarding  the  use  of  leased  personnel  to 
perform  an  audit  is  intended  to  allow 
investors  to  know  when  personnel  of  an 
entity  other  than  the  audit  firm 
performed  a  majority  of  the  audit  so  that 
investors  can  consider  the 
independence  of  the  other  entity.  Under 
such  circumstances,  the  independence 
of  the  other  entity  and  its  personnel  may 
be  as  relevant  "if  not  more  relevant"  to 
auditor  independence  than  the 
independence  of  the  auditor  itself.  As 
discussed  above,  some  commenters 
believe  disclosiire  alone  would  not  be 
sufficient  to  alleviate  an  impairment  of 
auditor  independence. 

1.  Benefits 

While  the  SECPS  collects  information 
on  non-audit  and  audit  fees  from  its 
member  firms,  it  no  longer  publishes 
this  information.  Accordingly,  such 
information  is  not  readily  available  or 
easily  accessible  to  the  investing  public. 
Further,  this  information  provides  a 
description  of  types  of  services  provided 
by  the  public  accounting  firm  for  all  of 
its  clients,  rather  than  for  each  audit 
client.  The  rule  would  provide  aggregate 
fee  information  for  each  registrant  to  the 
market.®'* 


•"  See  Lexecon  Letter:  Letter  of  Brand  Finance 
PLC  (June  13,2000). 

»i»The  Commission  imposed  a  similar  disclosure 
requirement  when  it  issued  ASR  250.  As  noted 
above.  ASR  250  was  withdrawn  three  years  later. 
The  rule  prompted  some  academic  research  at  the 
time.  Throe  studies  from  the  period  and  a  current 
study  are  of  particular  interest:  J.  H.  Scheinsr  and 
).E.  Kiger.  "An  Empirical  Investigation  of  Auditor 
Involvement  in  Non-Audit  Services."  20  /,  ofAcct. 
Res.,  at  482-496  (Autumn  1982}  ("Scheiner  & 
Kiger);  J.  H.  Scheiner."  "An  Empirical  Assessment 
of  the  Impact  of  SEC  Nonaudit  Service  Disclosure 
Requirements  on  Independent  Auditors  and  Their 
Clients,"  22  /.  ofAcct.  Res.,  at  789-797  (Autumn, 
1984)  ("Scheiner");  G.W.  Glezen  and  J.A.  Millar. 
"An  Empirical  Investigation  of  Stockholder 
Reaction  to  Disclosures  Required  by  ASR  No.  250." 
23  /.  ofAcct.  Res.,  at  859-870  (Autumn  1985);  M. 
Ezzamel,  D.R.  Gwilliam  and  K.  M.  Holland.  "Some 
Empirical  Evidence  from  Publicly  Quoted  UK 
Companies  on  the  Relationship  Between  the  Pricing 
of  Audit  and  Non-audit  Services,"  27  Acct.  and 
Bus.  Res.,  at  3-16  (1996)  ("Ezzamel"). 

Scheiner  and  Glezen  studied  the  impact  of  ASR 
250  disclosure  requirements  on  the  provision  of 
audit  and  non-audit  services  and  concluded  that  the 
major  accounting  firms  did  not  significantly  reduce 
the  amounts  of  services  offered.  Glezen  compared 
stockholder  approval  of  auditors  before  and  after 
the  issuance  of  ASR  250  and  found  no  significant 
decline  in  the  approval  ratios  across  the  three 
periods.  These  authors  generally  conclude  that 
either  independence  is  not  important  to 
stockholders,  a  conclusion  they  consider  unlikely, 
or  the  level  of  non-audit  services  did  not  reach  the 
level  at  which  independence  was  perceived  to  be 


The  disclosure  related  to  non-audit 
services  fees  received  by  auditors  would 
give  investors  insight  into  the 
relationship  between  a  company  and  its 
auditor.  In  so  doing,  the  disclosure  will 
reduce  uncertainty  about  the  scope  of 
such  relationships  by  providing  facts 
about  the  magnitude  of  non-audit 
service  fees.  This  information  may  help 
shareholders  decide,  among  other 
things,  how  to  vote  their  proxies  in 
selecting  or  ratifying  management's 
selection  of  an  auditor. 

The  disclosure  regarding  the  auditor's 
use  of  another  entity's  employees  to 
perform  a  majority  of  the  audit  work 
also  provides  important  information  to 
investors.  Investors  need  to  know  when 
a  majority  of  the  audit  work  is 
performed  by  persons  who  have 
financial,  business,  and  personal 
interests  in  addition  to,  or  different 
from,  persons  employed  by  the  auditor. 
This  disclosure  is  significant  because  it 
reveals  when  the  "principal  auditor" 
(the  auditor  performing  a  majority  of  the 
audit  work)  is  an  entity  other  than  the 
firm  signing  the  audit  opinion. 

We  believe  that  investors  benefit 
jointly  from  the  prohibition  of  certain 
services  and  the  disclosure  discussed 
above.  Investors  benefit  imder  the  rule 
from  the  knowledge  that  the  accounting 
firms  are  not  providing  certain  services 
that  impair  their  independence.  They 
will  also  be  able  to  assess  the  relevance 
of  aggregate  compensation  to  the  auditor 
for  non-audit  services.  To  the  extent  that 
confidence  arises  from  both  the 
prohibition  and  the  disclosure  aspects 
of  the  rule,  our  estimate  of  annual 
benefits  on  the  order  of  one  half  to  two 
billion  dollars  includes  both  elements  of 
the  rule. 


threatened.  Scheiner  allows  that  the  firms  in  his 
study  were  not  providing  clients  many  of  the 
services  that  fell  within  the  disclosure  rule. 
Scheiner  and  Kiger  find  evidence  that  the  non-audit 
services  provided  to  audit  clients  at  that  time 
generally  "consisted  of  traditional  accounting 
services — primarily  tax  services.  Less  traditional 
services  which  are  often  questioned  by  critics  of  the 
accounting  profession  comprise  only  a  small  part  of 
total  non-audit  services."  They  further  state  that  at 
that  time,  "(tlhe  prohibition  of  non-accounting, 
non-audit  services  would  not  appear  to  have  a 
substantial  impact  on  firms  because  these  services 
do  not  represent  a  large  percentage  of  total 
revenues." 

As  we  discussed  in  Section  in.B.,  the  level  of 
non-audit  services  in  general  and  non-audit  services 
for  audit  clients  in  particular  have  increased 
substantially  in  recent  years.  Ezzamel  found  in  the 
U.K.  that  substantial  income  was  produced  by  non- 
audit  services  and  that  "the  extent  of  voluntary 
disclosure  of  the  breakdown  on  non-audit  services 
was  limited  and  the  existing  disclosure  requirement 
allowed  considerably  variety  in  the  manner  in 
which  non-audit  services  incurred  or  paid  abroad 
were  disclosed." 


2.  Costs 

We  believe  that  the  disclosure  rule 
will  impose  relatively  minor  reporting 
costs  on  issuers.  Generally,  information 
about  auditor  fees  is  readily  available  to 
registrants.  ISB  Standard  No.  1  requires 
auditors  to  report  on  certain 
independence  issues  to  the  audit 
committees  of  their  SEC  audit."'"  In 
addition,  the  SECPS  requires  members 
to  report  annually  to  the  audit 
committee,  or  similar  body,  the  total 
fees  received  from  the  company  for 
management  advisory  services  during 
the  year  under  audit  and  a  description 
of  the  types  of  such  services 
rendered. ^2°  Companies  also  must 
report  the  billings  from  their  auditors  as 
expenses  and  import  this  billing 
information  into  their  systems.  As  a 
result,  companies  should  have  ready 
access  to  the  information  on  fees  paid  to 
their  auditor  for  non-audit  services. 

Disclosure  of  audit  and  non-audit  fees 
will  impose  a  reporting  burden  on  all 
issuers  subject  to  the  proxy  disclosure 
rules.  For  the  purpose  of  the  Paperwork 
Reduction  Act,  we  estimated  the 
aggregate  reporting  cost  of  $272,620  to 
complete  the  appropriate  paperwork."^' 
Commenters  suggested  that  this  estimate 
is  unreasonably  low. ^22  Some 
commenters  suggested  that  registrants 
would  spend  more  time  making  the 
required  disclosures.  We  do  not  agree; 
the  disclosures  can  be  made  using 
information  that  registrants  will  have  on 
hand.  We  also  note  that  the  scope  of  the 
required  disclosure  has  been 
significantly  reduced  from  the  proposal, 
limiting  it  to  only  aggregate  audit,  IT, 
and  other  non-audit  fees.  For  the 
purpose  of  providing  an  aggregate  cost 
estimate,  we  consider  a  range  of 
$272,620  and  $1.09  miUion,  but  use 
only  the  top  of  this  range  for  the  total. 
The  rule  will  not  impose  significant 
burdens  related  to  storing,  analyzing 
and  compiling  data,  or  to  training 
employees.  Moreover,  even  if  registrants 
spend  more  time  in  making  the  required 
disclosure,  the  marginal  increase  in  cost 


«'»1SB  Standard  No.  1,  supra  note  167.  In 
addition.  SAS  No.  61  provides  additional  guidance 
on  topics  that  an  auditor  should  discuss  with  the 
audit  committee  (or  board  of  directors  if  there  is  no 
such  committee)  of  each  registrant.  AICPA  SAS  No. 
61.AU§380. 

620  SECPS  Manual  §  1000.08(1). 

*''  In  our  Paperwork  Reduction  Act  analysis  in 
the  Proposing  Release,  we  e.stimate  that 
approximately  9,892  respondents  file  proxy 
statements  under  Schedule  14A  and  approximately 
253  respondents  file  information  statements  under 
Schedule  14C.  We  based  the  number  of  entities  that 
would  complete  and  file  each  of  the  forms  on  the 
actual  number  of  filers  during  the  1998  fiscal  year. 

622  See  Deloitte  &  Touche  Letter.  Deloitte  & 
Touche  provided  an  estimate  of  3-6  hours  per  filing 
for  a  small  firm  and  50-100  hours  for  a  large  firm, 
but  provided  no  data  to  support  this  estimate. 


will  not  be  significant  relative  to  the 
overall  costs  discussed  in  this  section. 
Even  assuming  the  biu-den  is  four  times 
as  great  to  make  the  disclosure,  the 
annual  cost  of  complying  with  the 
disclosure  portion  of  the  rule  would  be 
$1.09  million. 

D.  Estimated  Aggregate  Costs  and 
Benefits 

The  elements  of  the  total  quantified 
cost  of  the  rule  are  lost  synergies  for 
those  currently  purchasing  proscribed 
services;  transition  costs  for  those 
currently  purchasing  both  audit  and 
proscribed  consulting  services; 
professional  training  to  learn  the  new 
rules  regarding  employment, 
investment,  and  independence;  and 
disclosure  costs.  Using  assumptions  and 
methods  that  tend  to  overstate  costs,  we 
estimate  the  aggregati^  cost  to  the  U.S. 
economy  to  be  approximately  $16.6 
million  for  the  first  year  and  $12.4 
million  for  subsequent  years. ^^^ 

Finally,  we  have  quantified  one 
primary  benefit  of  the  rule  as  increased 
investor  confidence  that  may  lead  to  a 
reduction  in  the  required  rate  of  return. 
In  summary  the  rule  benefits  (i)  auditors 
and  members  of  their  families  as  a  result 
of  changes  in  restrictions  on  investment 
and  employment  relationships;  (ii) 
family  members  of  auditors  as  a  result 
of  changes  in  the  restrictions  on 
employment  relationships;  (iii)  issuers 
by  eliminating  certain  uncertainties 
about  their  auditor's  independence,  by 
increasing  investor  confidence  and  thus 
facilitating  issuers  in  raising  capital,  and 
by  increasing  the  utility  of  annual  audits 
and  quarterly  reviews;  (iv)  public 
accoxmting  firms  by  clarifying  the 
independence  rules;  {v}  investors  who 
will  benefit  from  increased  confidence 
in  the  reported  financial  statements;  and 
(vi)  jdl  of  the  market  participants 
through  more  efficient  contracting, 
improved  operating  and  investing 
decisions,  and  greater  market  stability. 

Even  if  the  rule  leads  to  only  a  very 
small  change  in  that  rate  of  return,  the 
annual  benefit  could  be  in  the  range  of 
one  half  to  two  billion  dollars.  Benefits 
may  also  accrue  to  the  economy  in  the 
form  of  more  efficient  contracting, 
improvements  in  operating  and 
investing  decisions  by  management  and 
greater  market  stability.  Finally, 
relaxation  of  the  investment  and 


623  The  ongoing  figure  is  not  adjusted  for  inflation 
or  growth  in  consulting  revenues  beyond  2000. 
However,  we  note  that  there  is  a  slowdown  in  the 
growth  of  these  services.  See,  e.g.,  PAR,  End  of  a 
Run:  National  Firms'  Growth  Rate  Slowed  In  FY  99 
(Mar.  31,2000). 

We  note  that  the  transition  costs  of  SI. 3  million 
may  be  incurred  at  any  time  over  the  eighteen- 
month  transition  period.  We  include  this  estimate 
in  the  first  year  only  for  ease  of  presentation. 


employment  constraints  on  auditing 
professionals  and  their  families  may 
also  lead  to  more  efficient  investments 
by  these  persons. 

VI.  Final  Regulatory  Flexibility 
Analysis 

We  have  prepared  this  Final 
Regulatory  Flexibility  Act  Analysis  in 
accordance  with  the  Regulatory 
Flexibility  Act  ("RFA").624  This  analysis 
relates  to  amendments  to  Rule  2-01  of 
Regulation  S-X  and  to  Item  9  of 
Schedule  14A  ^25  under  the  Exchange 
Act.  The  amendments  modernize  our 
auditor  independence  requirements. 

The  rules  as  adopted  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  vast 
majority  of  public  companies  required 
imder  tbe  federal  securities  laws  to 
submit  reports  prepared  by  an 
independent  accoimtant  to  the 
Commission  are  not  "small"  for 
purposes  of  the  RFA.  Moreover,  as  to 
the  impact  on  small  accounting  firms, 
the  Big  Five  accounting  firms,  which  are 
not  small  entities,  provide  auditing 
services  for  the  vast  majority  of  public 
companies.  The  major  effects  of  these 
rules,  therefore,  will  not  be  on  small 
entities.  Nevertheless,  we  are  mindful  of 
the  possible  effect  of  our  rules  on  small 
entities,  and  we  have  made  certain 
modifications,  noted  below,  that  should 
reduce  significantly  the  impact  of  the 
new  rules  on  small  entities. 

A.  Reasons  for  and  Objectives  of  the 
Rule  Amendments 

As  discussed  above,  the  federal 
securities  laws  require  registrants  to  file 
financial  statements  that  have  been 
audited,  and  reports  that  have  been 
prepared,  by  "independent" 
accountants.^26  q^j.  auditor 

independence  requirements  are  found 
in  Rule  2-01  and  interpretations,  which 
have  been  supplemented  by  staff  letters, 
staff  reports,  and  ethics  rulings  by  the 
accounting  profession.  Many  of  the 
interpretations  are  reprinted  in  Section 
600  of  the  Codification.  We  have  not 
amended  the  fact-specific  examples  in 
the  Codification  since  1983.  As 
discussed  more  fully  above,  since  that 
time,  there  has  been  a  dramatic 
transformation  of  the  accoimting 
industry.  Increasingly,  accounting  firms 
are  becoming  multi-disciplinary  service 
organizations  and  are  entering  into 
novel  and  complex  business 
relationships  with  their  audit  clients.  At 
the  same  time,  individual  accounting 
professionals  have  become  more  mobile. 


»2«5U.S.C.  603. 

"5  17  CFR  240.14a-101. 

62*  See  supra  note  8. 


while  the  geographic  location  of 
personnel  has  become  less  important 
due  to  advances  in  telecommunications 
and  the  Internet.  In  addition,  an 
increasing  number  of  American  families 
have  two  wage  earners. 

To  protect  the  reliability  and  integrity 
of  the  financial  statements  of  public 
companies  and  to  promote  investor 
confidence,  we  must  ensure  that  our 
auditor  independence  requirements 
remain  relevant,  effective,  and  fair  in 
light  of  the  new  business  environment. 
Consequently,  the  rule  amendments 
provide  a  general  standard  for 
determining  auditor  independence  and 
identify  relationships  that  render  an 
accoimtant  not  independent  of  an  audit 
client  under  the  standard  in  Rule  2- 
Olfb).  The  relationships  addressed 
include,  among  others,  financial  and 
employment  relationships,  business 
relationships,  and  relationships  where 
auditors  provide  certain  non-audit 
services  to  their  audit  clients.  We  also 
are  requiring  certain  public  companies 
to  disclose  in  their  annual  proxy 
statements  information  about,  among 
other  things,  non-audit  services 
provided  by  their  auditors. 

Financial  and  Employment 
Relationships.  Under  former 
requirements,  an  auditor's 
independence  was  impaired  if  any 
partner  in  the  firm,  any  manager  in  an 
office  participating  in  a  significant 
portion  of  the  audit,  or  certain  of  their 
relatives,  had  a  financial  interest  in,  or 
certain  employment  relationships  with, 
an  audit  client.  As  explained  above, 
these  requirements  may  have 
unnecessarily  restricted  employment 
and  investment  opportunities  for 
auditors  and  members  of  their  families. 

The  amended  rule  targets  application 
of  these  particular  auditor 
independence  rules  to  those  who  can 
actually  influence  the  audit  of  a  client. 
The  amended  rule  allows  audit  firm 
partners,  other  professionals,  and  their 
families,  more  freedom  in  their 
investments  and  employment  decisions 
and  will  allow  them  to  take  greater 
advantage  of  future  opportunities  in 
these  areas.  The  amended  rule  shrinks 
significantly  the  circle  of  family 
members  and  former  accounting  firm 
personnel  whose  employment  impairs 
an  auditor's  independence;  the 
amended  rule  similarly  reduces 
significanUy  the  pool  of  firm  personnel 
whose  investments  are  imputed  to  the 
auditor.  We  believe  that  the  amended 
rule  will  maximize  the  opportunities 
available  to  auditors  while  promoting 
the  public  interest  and  protecting 
investor  confidence. 

Non-Audit  Services.  We,  along  with 
certain  users  of  financial  statements. 
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have  become  increasingly  concerned 
about  the  effects  on  independence  when 
auditors  provide  both  audit  and  non- 
audit  services  to  their  audit  clients. 
These  concerns  have  been  exacerbated 
in  recent  years  by  changes  in  the  types 
of  non-audit  services  that  accoimting 
firms  provide  as  well  as  by  dramatic 
increases  in  the  fees,  in  both  absolute 
and  relative  terms,  for  those  non-audit 
services.  As  we  discuss  more  fully 
above,  the  rapid  growth  of  non-audit 
services  has  increased  the  economic 
incentives  for  the  auditor  to  preserve  a 
relationship  with  the  audit  client, 
thereby  increasing  the  risk  that  the 
auditor  will  be  less  vigilant  in  its 
objectivity.  Additionally,  aggregate 
economic  incentives  aside,  certain  types 
of  non-audit  services  by  their  very 
natiu'e  can  create  conflicts  incompatible 
with  objectivity.  At  the  same  time  that 
more  and  more  individual  investors  are 
participating  in  our  capital  markets, 
either  directly  or  through  mutual  funds, 
pension  plans,  and  retirement  plans,  we 
have  seen  growing  public  concern  about 
the  increasing  importance  of  non-audit 
services  to  accounting  firms.  The 
amended  rule  identifies  certain  non- 
audit  services  that,  if  performed  by  an 
auditor  for  an  SEC  audit  client,  would 
render  the  accountant  not  independent. 

Disclosure.  As  discussed,  the  types  of 
non-audit  services  provided  by  auditors 
to  audit  clients  have  changed,  and  the 
fees  paid  for  those  services  have 
increased.  We  are  adopting  a  proxy 
statement  disclosure  requirement 
focused  on  the  fee  relationship  between 
registrants  and  their  auditors. 
Independent  studies  and  the  comments 
we  received  have  shown  that  concerns 
are  likely  to  be  raised  about  auditor 
independence  when  the  consulting  fees 
paid  by  a  registrant  are  significant  when 
compared  to  the  audit  fees.  Accordingly, 
the  disclosure  we  are  mandating 
addresses  this  area  and  will  be  useful  to 
investors  in  evaluating  auditors' 
independence.  The  amendments  require 
registrants  to  disclose  in  their  proxy 
statements  their  audit  fees,  fees  for 
financial  information  systems  design 
and  implementation,  and  the  fees  for 
other  non-audit  services  rendered  by  the 
principal  accountant  to  the  company.  In 
addition,  we  are  requiring  companies  to 
disclose  whether  their  audit  committees 
have  considered  whether  the  provision 
of  financial  information  systems  design 
and  implementation  services  and  other 
non-audit  services  provided  by  the 
company's  principal  accountant  is 
compatible  with  maintaining  the 
principal  accountant's  independence. 
Investors  accordingly  will  have  access 


to  this  information  when  making 
investment  and  voting  decisions. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  proposals  generated  significant 
comment  and  broad  debate.  As  we 
discussed  in  detail  above,  the  final  rule 
amendments,  particularly  those  related 
to  non-audit  services,  have  been 
modified  from  the  proposals  in  response 
to  comment  letters,  written  and  oral 
testimony  ft-om  four  days  of  public 
hearings,  academic  studies,  surveys,  and 
other  professional  literature. 

At  the  time  we  published  the 
Proposing  Release,  we  also  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA),  a  summary  of  which  was 
published  in  the  Proposing  Release.  We 
requested  conunent  on  the  IRFA,  and 
we  received  several  comments  in 
response.  Separately,  many  commenters 
representing  small  accounting  firms 
expressed  strong  support  for  the 
proposal,s27  and  other  commenters 
representing  small  businesses  expressed 
concerns  about  the  proposal. 

With  respect  to  procedural  issues 
related  to  the  IRFA,  one  comment er 
questioned  our  procedure,  arguing  that 
we  should  have  requested  information 
on  the  number  of  small  entities  affected 
some  time  earlier  and  that  neither  the 
Proposing  Release  nor  the  IRFA 
indicates  that  the  Small  Business 
Administration  ("SBA")  reviewed  or 
commented  on  the  IRFA.^^^  At  the  time 
that  we  prepared  the  Proposing  Release, 
we  prepared  the  IRFA  in  accordance 
with  the  RFA  and  made  it  available  to 
the  public  as  required  by  Section  603  of 
the  RFA.  We  submitted  the  IRFA  to  the 
SBA,  and  the  SBA  had  no  comments  on 
the  IRFA.  The  same  commenter 
questioned  whether  the  agency  assiued 
that  small  entities  had  an  opportimity  to 
participate  in  the  rulemaking.  In 
addition  to  soliciting  extensive 
comments  in  the  Proposing  Release  and 
holding  four  days  of  hearings  at  which 
representatives  of  small  accoimting 
firms  testified,  we  published  a  summary 
of  the  IRFA  in  the  Federal  Register,  and 
many  small  firms  commented  on  the 
proposed  amendments. 

C.  Small  Entities  Subject  to  the  Rule 

For  purposes  of  analyzing  the  impact 
on  small  public  companies,  the 
Commission  has  defined  "small 
business"  in  Rule  157  imder  the 
Securities  Act.^^aRuie  157  provides  that 
"small  business"  means  any  entity 


whose  total  assets  on  the  last  day  of  its 
most  recent  fiscal  year  were  five  million 
dollars  or  less  and  is  engaged,  or 
proposes  to  engage,  in  small  business 
financing.  A  registrant  is  considered  to 
be  engaged,  or  to  propose  to  engage,  in 
small  business  financing  under  this  rule 
if  it  is  conducting,  or  proposes  to 
conduct,  an  offering  of  seciuities  which 
does  not  exceed  the  dollar  limitation 
prescribed  by  Section  3(b)  of  the 
Securities  Act.^^o  vve  estimated  in  the 
IRFA  that  there  are  approximately  2,500 
Exchange  Act  reporting  companies  that 
are  small  businesses. 

The  Commission  also  has  defined 
small  business  for  purposes  of  an 
investment  company  in  Rule  0-10  of  the 
Investment  Company  Act.^^'  This 
definition  provides  that  an  investment 
company  is  a  "small  business"  if  it  has 
net  assets  of  $50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year.  In  the 
IRFA,  we  estimated  that  approximately 
227  investment  conipanies  are  small 
businesses. 

Our  rules  do  not  define  "small 
business"  or  "small  organization"  with 
regard  to  accoimting  firms.  The  SBA, 
however,  has  defined  a  small  business, 
for  purposes  of  accounting  firms,  as 
those  with  under  $6  million  in  annual 
revenues. 632  in  tjjg  IRFA,  we  explained 
that  we  have  limited  data  indicating 
revenues  for  accounting  firms,  and  that 
we  cannot  estimate  the  number  of  firms 
with  less  than  $6  million  in  revenues. 
We  requested  comment  on  the  number 
of  accoimting  firms  with  revenues  under 
$6  million  in  order  to  determine  the 
number  of  small  accounting  firms 
potentially  affected  by  the  rule 
amendments  but  received  no  response. 
We  also  requested  comment  generally 
on  the  number  of  small  entities  that  may 
be  affected  by  the  rule  amendments  and 
received  no  estimates.  One  commenter 
believed  that  we  bad  not  identified  the 
full  range  of  types  of  and  number  of 
small  entities  affected  or  the  types  of 
impacts,  but  the  commenter  provided 
no  further  information. ^^^ 

Several  small  accounting  firms  and 
small  companies  expressed  concern 
about  a  possible  derivative  effect  of  our 
rule  on  companies  that  are  not 
registered  with  us  and  on  the  auditors 
of  such  companies. 634  These 
commenters  were  concerned  that  state 
governments,  state  boards  of 
accountancy,  and  others  may  adopt 
rules  similar  to  ours  without  regard  to 
whether  the  companies  are  public  or 


""  See  supra  notes  215,  216. 

^2"  Letter  of  Jim  J.  Tozzi,  Member,  Board  of 
Advisors,  Center  for  Regulatory  Effectiveness  (Aug. 
30.  2000)  ("Tozzi  Letter"). 

"9 17  CFR  230.157. 


"0  15U.S.C.  §77c(b). 

■»>  17  CFR  270.0-10. 

»« 13  CFR  121.201. 

"'Tozzi  Letter. 

"*  See  supra  notes  218,  219. 


private.  As  we  explained  above,  the 
rules  apply  to  public  companies  and 
other  entities  registered  with  the 
Commission  or  otherwise  required  to 
file  audited  financial  statements  with 
the  Commission.  In  addition,  the  rules 
are  not  intended  to  alter  the  relationship 
between  federal  and  state  agencies,  and 
they  do  not  affect  the  ability  of  the  states 
to  adopt  their  own  rules.  Moreover, 
commenters  pointed  out  that  state 
boards  have  a  strong  independent 
tradition.635  We  expect  that  the  state 
boards  of  accountancy  will  continue 
their  practice  of  exercising  independent 
judgment  in  determining  the  extent  to 
which  our  rules  should  be  imported  into 
their  regulatory  regimes. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  new  rules  could  potentially  affect 
two  primary  groups — registrants  and 
auditors.  The  rules  could  affect  these 
two  groups  differently,  but  in  neither 
case  do  we  expect  that  the  rules  would 
result  in  significant  reporting, 
recordkeeping  or  other  compliance 
requirements.  The  possible  effects  of  the 
rules  on  these  two  groups  are  as  follows: 

Investments  and  Family 
Relationships.  The  rule  amendments 
regarding  investments  and  employment 
relationships  liberalize  restrictions  on 
investments  by,  and  employment 
available  to,  accoimtants  arid  their 
families  without  impairing  the 
accountant's  independence.  We  stated 
in  the  IRFA  that  in  this  sense,  therefore, 
we  are  relaxing  compliance 
requirements.  One  commenter  noted 
that  although  we  correctly  state  that  we 
are  relaxing  certain  requirements,  the 
proposed  threshold  regarding  a  material 
indirect  investment  and  the  proposed 
definition  of  affiliate  of  the  accounting 
firm  would  restrict  the  ability  of  small 
businesses  to  invest  in,  or  enter  business 
relationships  with,  other  firms.^s^ 

We  recognize  these  concerns,  and  we 
have  revised  the  rules,  in  part,  to  take 
them  into  account.  As  described  above, 
the  rule  governing  a  material  indirect 
investment  in  an  audit  client  is 
intended  to  carry  over  the  existing 
proscription  on  material  indirect 
investments  in  audit  clients.  In 
addition,  in  part  because  of  concerns 
that  the  definition  of  "affiliate  of  the 
accoimting  firm"  would  have 
unintended  consequences  on  alliances 
of  small  accounting  firms,  we  have 
modified  our  approach  to  avoid  this 
result. 

Non- Audit  Services.  The  IRFA 
discussed  whether  the  proposed  rule  on 


non-audit  services  would  have  a 
significant  effect  on  small  entities.  Some 
commenters  expressed  concern  about 
the  effects  of  the  rules  on  small 
registrants  that  rely  on  the  special 
expertise  of  their  auditors  or  that  lack 
resources  to  engage  a  second  accounting 
firm  to  provide  non-audit  services.^a^ 
Other  commenters  stated  that  small 
businesses  have  long-term  relationships 
with  auditors  that  provide  non-audit 
services,  or  are  located  in  an  area  with 
few  firms  able  to  provide  such 
services. 638  Some  small  businesses  in 
rural  areas  may  lack  the  ability  to 
perform  the  internal  audit  fimction  on 
their  own.^sa 

We  are  sensitive  to  these  concerns 
and  we  have  modified  the  rule  so  that 
eight  of  the  non-audit  service  provisions 
parallel  or  draw  from  current 
independence  requirements  regarding 
those  services.  We  also  determined  not 
to  adopt  a  restriction  on  "expert 
services.  Accordingly,  with  respect  to 
the  eight  non-audit  services,  therefore, 
we  do  not  believe  that  the  rules  would 
have  a  significant  effect  on  small 
businesses. 

We  have  amended  our  rule  regarding 
financial  information  systems  design 
and  implementation.  The  rule  proposal 
would  have  prevented  audit  firms  from 
providing  some  Information  technology 
consulting  to  their  audit  clients  without 
impairing  the  firm's  independence.  The 
final  rule  singles  out  certain  services  as 
impairing  independence  and  identifies 
other  categories  of  such  services  that 
will  not  impair  independence  if  certain 
conditions  are  met  that  are  designed  to 
ensure  that  the  audit  client's 
management  retains  responsibility  for 
decision-making  authority  over  the 
client's  financial  information  systems. 
Accordingly,  if  the  conditions  are  met, 
a  small  entity  could  obtain  financial 
information  systems  design  and 
implementation  services. 

With  regard  to  internal  audit  services, 
we  have  revised  the  rule  from  what  we 
proposed  so  that  the  internal  audit 
restrictions  do  not  apply  to  registrants 
with  less  than  $200  million  in  assets,  as 
long  as  the  registrant  follows  certain 
conditions.  This,  of  course,  largely 
eliminates  the  effect  of  the  rule 
amendments  on  small  entities  with 


"'  See  supra  note  221. 
•»»  See.  e.g..  AICPA  Letter. 


*^'  Id.;  see  also  Letter  of  David  E.  Pertl,  Senior 
Vice  President  and  CFO,  First  Choice,  Inc.  (Sept.  18, 
2000);  Letter  of  Kelly  Schwarzbeck,  CPA,  Alexander 
X.  Kuhn  &  Co.  (Aug.  22.  2000);  Letter  of  Robert  L. 
Bunting  (Aug.  22,  2000). 

638  5ee  gg   Letter  of  the  California  Chamber  of 
Commerce  (Sept.  15,  2000);  Letter  of  Joseph  C.  King, 
CPA.  Faulkner  &  King,  PSC  (Sept.  13.  2000). 

•3' See,  e.g..  Letter  of  Landon  J.  Brazier,  Knight 
Vale  &  Gregory  (Aug.  31,  2000);  Letter  of  Stephen 
Lange  Ranzini,  Chairman,  CEO  and  President, 
University  Bank  (Sept.  9,  2000). 


respect  to  the  auditor's  provision  of 
internal  audit  services  to  small  entities. 
This  change  from  the  proposed  rule 
would  lower  the  burden  on  smaller 
businesses  that  are  not  defined  as  small 
under  our  rules.  It  also  has  the  effect  of 
almost  completely  excepting  smaller 
accounting  firms  bom  the  coverage  of 
this  provision  of  the  rule,  since  the 
firms  that  audit  those  companies  tend  to 
be  smaller.  Our  analysis  indicates  that 
approximately  fifty-four  percent  of 
registrants  have  assets  of  less  than  $200 
million,  which,  of  course,  would 
exclude  all  companies  defined  as  "small 
businesses"  for  purposes  of  the  RFA. 

The  IRFA  also  stated  that  we  did  not 
believe  that  the  non-audit  services 
provision  would  have  a  significant 
impact  on  a  substantial  number  of  small 
accounting  firms  and  requested 
comment  on  the  impact.  Some 
commenters  stated  that  the  rules  could 
harm  firms  that  must  offer  both  audit 
and  non-audit  services  to  stay  in 
business,6*o  and  one  commenter 
recommended  that  firms  with  $1 
millioil  or  less  in  revenue  be  exempt.^*! 

Other  commenters  supported  the  rule 
amendments  relating  to  non-audit 
services.  Some  noted  that  rather  than 
harming  small  accoimtants,  the  rules 
could  provide  smaller  firms  with  new 
business  opportunities  to  provide  non- 
audit  services  to  companies  that 
previously  used  their  auditors  for  these 
services.^2 

Although  we  lacked  definitive  data, 
the  IRFA  provided  information  on 
accounting  firms  that  were  likely  to  be 
small  accoimting  firms,  and  the  number 
of  SEC  clients  of  those  firms.  The 
majority  of  SEC  registrants  are  audited 
by  one  of  the  Big  Five  firms,  which  are 
not  small  entities.  We  have  data 
regarding  the  approximately  776 
accounting  firms  with  fewer  than  20 
SEC  audit  clients. ^^3  Accoimting  firms 
with  fewer  than  20  SEC  audit  clients 
tend  to  be  smaller  accoimting  firms,  and 
we  estimate  that  fewer  than  twenty 
percent  of  these  firms  provide  any 
consulting  or  non-audit  services  to  their 
SEC  audit  clients.  Only  ten  to  twelve 
percent  of  the  accoimting  firms  with 
two  or  fewer  SEC  audit  clients  provide 


6*0  See.  e.g..  Letter  of  Dean  R.  Heintz,  CPA,  Casey 
Peterson  &  Assoc.,  Ltd.  (Aug.  8.  2000);  Letter  of 
Patrick  J.  Day,  CPA  (Aug.  10,  2000). 

"'  Letter  of  Patrick  J.  Day.  CPA  (Aug.  10.  2000). 

6*2  See  Testimony  of  Larry  Gelfond.  CPA.  CVA, 
CFE.  former  President  of  the  Colorado  State  Board 
of  Accountancy  (Sept.  13,  2000);  Letter  of  John 
Mitchell,  CPA  (Aug.  14.  2000). 

"'  See  Public  Accounting  Report.  Special 
Supplement:  Annual  Survey  of  National 
Accounting  Firms — 2000  (March  31,  2000):  Annua) 
Reports  to  SECPS,  Annual  reports  filed  with  AICPA 
Division  for  CPA  firms:  SECPS  Reports,  Reports 
prepared  by  the  AICPA  Division  for  CPA  firms. 
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any  consulting  or  non-audit  services  to 
their  SEC  audit  clients.  We  also 
estimated  that  the  fees  of  the  firms  with 
20  or  fewer  SEC  audit  clients  that  come 
from  consulting  and  non-audit  services 
provided  to  SEC  audit  clients  average 
less  than  7.5%  of  the  firms'  total  fees  for 
non-audit  services,  and  less  than  one 
percent  of  their  total  fees.  We  estimated 
that  small  accounting  firms  obtain  non- 
audit  or  consulting  fees,  on  average, 
from  less  than  one  SEC  audit  client. 

In  addition,  the  change  from  the 
proposed  rule  discussed  above — 
eliminating  restrictions  on  internal 
audit  services  for  registrants  with  less 
than  $200  million  in  assets — would 
lower  the  burden  on  smaller  accounting 
firms.  We  estimate  that  approximately 
eighty-five  percent  of  the  clients  of  non- 
Big  Five  firms  have  assets  of  less  than 
$200  million.^''  Thus,  as  long  as  certain 
conditions  are  met,  the  rule 
amendments  regarding  internal  audit 
services  would  not  apply  to  eighty-five 
percent  of  audit  clients  of  all  but  the  Big 
Five  firms. 

While  we  understand  that  some  small 
businesses  may  incur  some  costs  as  a 
result  of  the  rule  amendments,  we 
believe  that  few  small  businesses  will  be 
affected,  and  that  any  effects  will  be 
minimal.  The  changes  we  have  made  in 
the  rules  as  adopted  should  ameliorate 
any  biu'den  on  small  firms  significantly. 
Moreover,  while  some  small  businesses 
may  be  required  to  engage  a  new  firm 
to  perform  certain  functions,  there  is  no 
comparatively  greater  effect  on  small 
firms  with  respect  to  costs  inciured  to 
choose  a  new  accounting  firm.  Such 
costs  apply  equally  to  larger  registrants 
as  to  smaller  registrants. 

Quality  Controls.  The  new  rules 
establish  a  limited  exception  pursuant 
to  which  inadvertent  violations  of  the 

les  by  covered  persons  in  the 
av..coimting  firm  will  not  render  the  firm 
not  independent  if  the  accoimting  firm 
maintains  certain  quality  controls  and 
satisfies  other  conditions.  SECPS 
membership  requirements  and  GAAS 
afready  require  firms  to  have  quality 
controls  over  their  audit  practices,  so 
there  should  be  little  additional  biu'den 
on  accoiuiting  firms  that  want  to  take 
advantage  of  the  exception. 

Disclosure.  The  new  proxy  disclosure 
rules  require  all  companies  subject  to 
oiu  proxy  rules  to  disclose  information 
to  shareholders  regarding  fees  for  audit 
services,  fees  for  services  related  to 
financial  information  systems  design 
and  implementation,  and  fees  for  £dl 


>*•<  See  Compustat  Database.  Oct.  31,  2000.  The 
85%  figure  excludes  clients  that  are  bank  holding 
companies.  For  hirther  analysis,  see  the  cost-benefit 
analysis  in  Section  V.B  above. 


other  non-audit  services.  Companies 
also  must  disclose  if  the  audit 
committee  considered  whether  the 
provision  of  non-audit  services,  by  the 
company's  principal  accountant  is 
compatible  with  maintaining  the 
principal  accountant's  independence. 
These  requirements  would  apply  to 
small  businesses  that  are  subject  to  the 
proxy  rules,  which  we  estimate  to  be  no 
more  than  most  of  the  2,500  small 
registrants  that  file  periodic  reports,  and 
227  investment  companies. 

The  rules  as  proposed  required, 
among  other  things,  a  description  of 
each  professional  service  provided  by 
the  principal  accountant,  disclosure  of 
the  fee  for  each,  and  disclosme  of 
whether  the  audit  committee  approved 
the  service.  We  have  modified  the 
disclosme  requirement  to  eliminate  the 
requirements  that  companies  describe 
each  non-audit  service  provided  by  their 
auditors  and  the  fee  for  each  such 
service.  We  believe  that  by  making  these 
changes,  we  have  accommodated 
commenters'  concerns  while  ensuring 
that  investors  have  the  information  they 
need  to  make  judgments  about  whether 
the  registrant  has  an  independent 
auditor.  In  addition,  the  information 
required  should  be  readily  available  to 
the  registrant  because  of  the 
requirements  under  ISB  Standard  No.  1 
and  the  rules  of  SECPS.«^s 

E.  Agency  Action  to  Minimize  Effect  on 
Small  Entities 

The  RFA  directs  us  to  consider 
significant  alternatives  that  would 
accomplish  the  stated  objectives,  while 
minimizing  any  significant  adverse 
impact  on  small  entities.  We  considered 
several  alternatives,  including  the 
following  referenced  in  the  RFA:  (i)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources  of 
small  entities;  (iil  the  clarification, 
consolidation  or  simpUfication  of 
compliance  and  reporting  requirements 
for  small  entities;  (iii)  the  use  of 
performance  rather  than  design 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  new  rules,  or  parts  of  the 
new  rules,  for  small  entities. 

We  considered  each  of  the  four 
alternatives,  and  a  variety  of  alternatives 
to  our  provisions  on  non-audit  services. 
With  respect  to  the  first  alternative — 
establishment  of  differing  compliance  or 
reporting  requirements — we  stated  in 
the  IRFA  that,  with  respect  to 
investments  and  employment 
relationships,  we  believe  that  the  impact 
of  the  rules  in  this  area  on  small  entities 
was  already  minimal.  We  did  not 


believe,  therefore,  that  establishing 
differing  requirements  would  materially 
decrease  the  impact  of  the  rules  on 
small  businesses,  and  we  did  not  make 
special  provisions.  The  IRFA  discussed 
establishing  differing  standards  in  the 
area  of  non-audit  services,  and  further 
discussed  the  three  other  alternatives 
contained  in  the  RFA,  mentioned  above. 

Regarding  the  provision  of  non-audit 
and  consulting  services  by  small 
accounting  firms,  we  considered  several 
approaches.  As  discussed  above, 
however,  we  have  determined  that  oiu 
two-pronged  approach  of  requiring 
disclosure  and  identifying  particidar 
non-audit  services  that  are  incompatible 
with  independence  best  protects  the 
audit  process. ^6  in  addition,  because  of 
the  limited  amount  of  non-audit 
services  that  small  accounting  firms 
provide  to  their  SEC  audit  clients,  we 
believe  that  the  adoption  of  any  of  these 
approaches  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  or  small  accounting  firms. 

The  second  alternative — the 
clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  for  small 
entities — is  addressed  below  in 
connection  with  our  discussion  of  our 
consideration  of  the  fourth  alternative. 
We  have  exempted  small  entities  from 
certain  provisions  of  the  rules,  which 
simplifies  compliance  requirements  for 
those  entities. 

The  third  alternative  mentioned 
above — use  of  performance  rather  than 
design  standards — would  be  difficult,  in 
part,  to  implement  in  this  context.  As  to 
the  quality  controls  exception  we  did 
implement  such  a  performance 
standard.  As  to  the  other  components  of 
the  rule  changes,  performance  standards 
would  not  carry  out  the  Commission's 
statutory  mandate  to  ensure  that 
registrants  file  financial  statements  and 
reports  with  us  that  have  been  certified 
by  independent  public  accountants. 
Rather,  we  must  identify  and  address 
influences  that  impair  independence. 

Some  commenters  suggested  that  we 
adopt  the  last  alternative — an  exemption 
from  coverage  of  the  new  rules,  or  parts 
of  the  new  rules,  for  small  entities.^^ 
Other  commenters  suggested  that  oiu 
rules  not  apply  to  audits  of  smaller 
public  companies,  regardless  of  the  size 
of  the  auditor.  These  conunenters  stated 
that  small  public  companies  may  be  in 
greater  need  of  consulting  assistance 
and  may  not  be  able  to  obtain  the 
assistance  from  anyone  other  than  their 


auditors. f^"  We  appreciate  this  concern 
and  we  have  made  certain  changes  to 
the  rule. 

The  changes  we  have  made  recognize 
that,  for  some  small  companies,  the 
company's  auditor  may  be  the  only 
reasonably  available  service  provider  for 
certain  services.  The  final  rules, 
therefore,  take  into  account  that  small 
firms  may  need  internal  audit  services 
from  their  auditors  and  provide  an 
exception  for  companies  under  $200 
million  in  assets,  subject  to  certain 
conditions.  For  the  reasons  discussed 
above,  aside  from  these  limited  areas, 
we  do  not  believe  that  a  fiulher 
exemption  for  small  entities  is 
appropriate. 

Vn.  Paperwork  Reduction  Act 

Certain  of  the  provisions  in  the 
amendment  to  Item  9  of  Schedule  14A 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.^''^ 
We  published  notice  soliciting 
comments  on  the  collection  of 
information  requirements  in  the 
Proposing  Release  and  submitted  these 
requirements  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
§  3507(d)  and  5  CFR  1320.11.  The 
collections  of  information  are  titled 
"Regulation  14A  (Commission  Rules 
14a-l  through  14b-2  and  Schedule 
14A)"  and  "Regulation  14C 
(Commission  Rules  14c-l  through  14c- 
7  and  Schedule  14C)." 

OMB  approved  the  rule's  collection  of 
information  requirements.^^"  Regulation 
14A  (OMB  Control  No.  3235-0059)  was 
adopted  pursuant  to  Section  14(a)  of  the 
Exchange  Act  and  prescribes 
information  that  a  company  must 
include  in  its  proxy  statement  to  ensure 
that  shareholders  are  provided 
information  that  is  material  to  their 
voting  decisions.  Regulation  14C  (OMB 
Control  No.  3235-0057)  was  adopted 
pursuant  to  Section  14(c)  of  the 
Exchange  Act  and  prescribes 
information  that  a  company  must 
include  in  an  information  statement 
when  a  shareholder  vote  is  to  be  held 
but  proxies  are  not  being  solicited. 
Schedule  14A  requires  certain 
disclosure  related  to  a  company's 


"*  See  supra  note  476. 


6*6  See  supra  Section  IV.G. 
M'  See.  e.g..  Letter  of  Donald  G.  Mantyla,  CPA 
(Sept.  25,  2000). 


**»  Letter  of  Stanley  Keller,  Chair.  Committee  on 
Federal  Regulation  of  Securities,  American  Bar 
Association  (Sept.  27.  2000);  Letter  of  Robert 
Bunting  (Sept.  6.  2000):  Letter  of  P.  Gerard 
Sokoloski.  CPA,  President.  NTY  State  Society  of 
Certified  Public  Accountants  (Sept.  25.  2000). 

"»  44  U.S.C.  3501efseq. 

650  One  commenter  raised  a  number  of  issues 
related  to  OMB's  processing  and  review  of  our 
submission.  Because  OMB  has  reviewed  and 
approved  our  submission,  we  do  not  address  these 
comments  here. 


independent  accountants  and  Schedule 
14C  refers  to  Schedule  14A  for  the 
disclosure  requirements  related  to  the 
company's  independent  accountants. 
The  final  rule  requires  issuers  to 
disclose  in  Schedules  14A  and  14C, 
among  other  things,  the  aggregate  fees 
billed  for  audit  services,  for  financial 
information  systems  design  and 
implementation  services,  and  for  other 
non-audit  services  provided  by  the 
issuer's  principal  accountant,  and 
certain  disclosiu^s  regarding  the 
company's  audit  committee. 

The  Commission  received  conunents 
concerning  the  proposed  collection  of 
information  requirements.  Some 
commenters  suggested  that  the 
collections  of  information  lacks 
practical  utility  and  noted  that  we 
rescinded  an  earlier  requirement  that 
issuers  disclose  information  concerning 
non-audit  services  provided  by  their 
auditors."^'  These  commenters 
generally  argued  that  the  proposed 
disclosiue  was  imnecessary  and  would 
be  confusing  to  registrants  and 
investors. •^'^2  Commenters  also  argued 
that  we  had  not  adequately 
demonstrated  the  need  for  the 
disclosure  requirement. ^^^  One 
conunenter  suggested  that  the  proposed 
collection  of  information  is  duplicative 
of  information  available  to  the 
Commission  from  the  SECPS.ss-* 

We  believe  that  the  disclosiu-e 
requirement  is  necessary,  practical,  and 
useful.  As  discussed  more  fully  above, 
in  recent  years  there  has  been  a 
dramatic  growth  in  the  absolute  and 
relative  size  of  fees  charged  for  non- 
audit  services  provided  to  audit 


651  See.  e.g..  Letter  of  Center  for  Regulatory 
Effectiveness:  CRE  Report  Card  on  the  SECs 
Proposed  Rule  on  Auditor  Independence  ("CRE 
Report  Card"). 

652  See.  e.g..  Letter  of  Douglas  R.  Cox,  Gibson, 
Dunn  and  Crutcher  (Aug.  22,  2000)  ("Cox  Letter"). 
This  commenter  suggested,  among  other  things,  that 
the  rule  mandates  disclosure  of  information  that 
would  appear  irrelevant  to  the  selection  of  auditors 
because  a  vote  to  ratify  auditors  is  not  required  bv    - 
the  federal  securities  laws  or  many  state  laws.  The 
commenter  noted  that  the  rule  requires  disclosure 
on  Schedule  14C  which  does  not  ask  investors  to 
vote  on  any  matter.  Deloitte  &  Touche,  in  its 
comment  letter,  suggested  that  the  Commission 
could  minimize  the  burden  imposed  by  the  rule  by 
requiring  disclosure  only  when  the  stockholders 
vote  on  the  approval  or  ratification  of  the 
company's  accounting  firm.  Deloitte  &  Touche 
Letter.  The  disclosure  rule  serves  a  broader  purpose 
than  assisting  shareholders  in  votes  to  ratify  the 
selection  of  an  auditor.  The  disclosure  rule  is  one 
component  of  our  auditor  independence  rules,  the 
purpose  of  which  is  to  promote  the  integrity  of 
financial  statements  and  promote  investor 
confidence.  Thus,  the  disclosure  is  aimed  not  only 

at  a  registrant's  existing  shareholders  but  at 
prospective  shareholders  as  well. 

653  Tozzi  Letter. 
6MCRE  Report  Card. 


clients.^ss  ^j  j^^jg  same  time,  information 
about  audit  firms'  provision  of  non-  '' 
audit  services  is  not  as  readily  available 
as  it  was  when  we  rescinded  an  earlier 
disclosure  requirement.*^'*'*  The 
disclosme  we  seek  is  not,  contrary  to 
one  coimnenter's  assertion,  readily 
available  through  industry  sourtres.^^^ 
Under  circumstances  where  investors 
have  less  information  about  a  matter 
that  has  become  more  important,  we 
believe  that  the  disclosure  requirement 
will  prove  useful  to  investors.  Fiulher, 
we  have  modified  the  rule  from  that 
proposed  to  make  the  disclosed 
information  more  understandable  to 
investors.^5*  For  example,  under  the 
rule  as  adopted,  registrants  will  not 
disclose  a  line-by-line  description  of 
each  non-audit  service,  but  rather  will 
disclose  relevant  amounts  in  the 
aggregate.  Investors  will  be  able  to 
determine  quickly  the  amounts  spent  on 
non-audit  services  relative  to  the 
amount  spent  on  audit  services.  As 
discussed  below,  these  modifications 
lower  the  already  minor  biu'den  on 
registrants  of  making  this  disclosure. 

Commenters  also  questioned  our 
estimate  of  the  burden  imposed  by  the 
new  disclosure  requirement. ^^^ 
Specifically,  conunenters  suggested  that 
issuers  will  spend  more  than  one  hour 
on  completing  the  new  disclosme 
requirements.^^"  Some  commenters 
suggested  that  in  calculating  the  burden, 
we  did  not  consider  all  of  the  relevant 
factors. ^"^  Among  other  things,  some 
commenters  suggested  that  we  failed  to 


6*5  See  Section  IV.G  for  further  discussion  of  the 
disclosure  requirement,  including  discussion  of 
comments  received  concerning  that  requirement. 

6'6  As  discussed  in  the  Proposing  Release  (see 
Section  II.C.4  and  note  156  of  this  release),  from 
1978  to  1982,  we  required  companies  to  disclose  in 
their  proxy  statements  all  non-audit  services 
provided  by  their  auditors  but  later  rescinded  the 
requirement.  Among  other  reasons,  our  review  of 
proxy  disclosures  convinced  us  that  accounting 
firms  then,  in  contrast  to  now,  were  not  providing 
extensive  non-audit  services  to  their  audit  clients. 
In  addition,  we  noted  that,  even  without  the  proxy 
statement  requirement,  investors  had  access  to 
useful  data  provided  to  and  made  public  bv  the 
SECPS. 

65'  As  noted  above,  the  SECPS  has  slopped 
publishing  information  about  audit  firms'  provision 
of  non-audit  services. 

655  See  supra  Section  IV.G. 

659  See.  e.g..  Deloitte  &  Touche  Letter:  Cox  Letter. 

660  See,  e.g..  Deloitte  &  Touche  Letter.  Deloitte  ft 
Touche  stated  in  its  comment  letter  that  it  "is 
difficult  to  estimate  the  average  hours  without  an 
empirical  study,"  but  suggested  that  disclosure 
would  require  approximately  three  to  six  hours  for 
companies  with  basic  reporting  systems  and 
approximately  50-100  hours  for  companies  with 
more  complex  reporting  systems.  As  discussed 
below,  we  have  modified  the  disclosure 
requirement,  and  we  do  not  agree  that  the  required 
disclosure  will  create  more  than  a  minimal 
additional  burden  to  companies  already  preparing 
Schedules  14A  or  14C. 

661  Cox  Letter. 
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consider  burdens  relating  to  storing  and 
analyzing  the  information,  training 
personnel,  hiring  outside  assistance, 
and  putting  the  information  into  a 
reporting  format.^^  Further, 
commenters  disagreed  with  our 
assertion  in  the  Proposing  Release  that 
the  information  required  to  make  the 
disclosure  should  be  readily  available  to 
respondents. ^•'^ 

Commenters  also  disagreed  with  our 
estimate  of  the  number  of  registrants 
that  would  be  affected  by  the  disclosiue 
requirement.  In  the  Proposing  Release, 
we  stated  the  burden  would  fall 
primarily  on  one-quarter  of  registrants 
because  only  one-quarter  of  registrants 
receive  non-audit  services  from  their 
accoiuitants  in  any  given  year.  Some 
commenters  disagreed.  While  it  may  be 
true,  these  commenters  suggested,  that 
only  twenty-five  percent  of  registrants 
receive  non-audit  services  in  any  given 
year,  a  larger  percentage  receives  non- 
audit  services  in  some  years  and  not 
others.^^  Commenters  suggested  that 
the  percentage  of  registrants  that  would 
have  to  maintain  records  related  to  the 
disclosure  requirements  would  therefore 
be  greater  than  twenty-five  percent.^^^ 
At  least  one  commenter  stated  that  all 
registrants  would  have  to  check  their 
records  to  determine  whether  they  must 
disclose  more  than  just  audit  fees.^^^ 

We  believe  that  our  estimate  of  the 
burden  imposed  by  the  disclosure 
requirement  is  reasonable.  While  all 
registrants  will  have  to  disclose  audit 
fees  imder  the  new  rule,  and,  where 
applicable,  registrants  must  make 
disclosures  concerning  the  use  of  leased 
personnel  on  the  audit,  we  believe  that 
the  time  and  expense  required  to  make 
such  disclosures  will  be  minimal.  In 
calculating  our  estimate  of  the  burden 
imposed  by  the  new  disclosure 
requirement,  we  carefully  considered 
the  relevant  factors. ^^^  Further,  as 
discussed  above,  we  have  reduced  the 
amount  and  narrowed  the  scope  of 
disclosure  that  registrants  will  be 
required  to  make.  These  modifications 
reduce  the  amount  of  time  spent  in 
making  disclosure.  For  example,  as 
proposed,  the  rule  would  have  required 
a  registrant  to  describe  each  professional 


^^  CRE  Report  Card;  AICPA  Letter. 
*®^  See,  e.g..  Cox  Letter. 

»«*  See.  e.g..  CRE  Report  Card. 

«*•  See  Deloitte  Jk  Touche  Letter. 

™'  We  do  not  believe  that  the  new  disclosure 
roquirement  will  cause  registrants  signiflcant 
burdens  associated  with  administrative  tasks  such 
as  collecting,  storing,  and  formatting  the 
information,  nor  do  we  believe  that  compliance 
with  the  disclosure  rule  will  require  significant 
employee  training. 


service  rendered  by  its  accounting  firm, 
and  to  disclose  the  fee  paid  for  each 
service.^^^  Instead,  the  rule  as  adopted 
requires  a  registrant  to  disclose  the 
aggregate  fees  paid  for  audit, 
information  technology,  and  other  non- 
audit  services. ^^^  This  information  is 
readily  accessible  to  issuers;  ^^°  it  is  an 
incremental  addition  to  previously 
required  disclosiue  about  the  identity  of 
a  company's  auditor.  In  addition,  we 
believe  that  a  registrant  will  know  how 
much  it  spent  diuing  the  previous  fiscal 
year  on  its  audit.  A  registrant  should  be 
able  to  determine  quickly  the  amounts 
paid  to  its  auditor  for  information 
technology  and  other  non-auditservices 
by  consulting  its  internal  records.  The 
rule  should  not  require  registrants  to 
seek  significant  outside  assistance,  or 
substantially  modify  their  systems  to 
maintain  and  collect  data.  We  therefore 
believe  that  2,536  hours  is  a  reasonable 
estimate  of  the  paperwork  biuden 
imposed  by  the  rule.^^' 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  niunber.  Compliance  with  the 
disclosure  requirements  is  mandatory. 


*^The  proposed  rule  required  disclosure  of  each 
professional  service  during  the  most  recent  fiscal 
year.  Under  the  proposed  rule,  a  service  did  not 
have  to  be  disclosed  if  the  fee  for  that  service  was 
less  than  $50,000  or  ten  percent  of  that  registrant's 
audit  fee.  Commenters  suggested  that  these 
thresholds  were  too  low,  and  would  result  in 
disclosures  of  insignificant  services.  As  adopted, 
the  rule  does  not  require  disclosure  of  each 
professional  service. 

^"As  proposed,  the  rule  would  have  required 
registrants  to  disclose  whether  the  audit  committee 
approved  each  disclosed  non-audit  service  and 
considered  the  possible  effect  on  the  principal 
accountant's  independence.  As  adopted,  the  rule 
requires  disclosure  of  whether  the  audit  committee 
considered  whether  the  provision  of  the  non-audit 
services  by  the  principal  accountant  is  compatible 
with  maintaining  the  principal  accountant's 
independence.  We  do  not  believe  that  this 
requirement  imposes  a  significant  burden. 

^'°  As  noted  above,  audit  committees  currently 
receive  information  about  the  auditor's  provision  of 
non-audit  services  under  ISB  Standard  No.  1  and 
SECPS  Manual  §1000.08.  See  supra  note  476. 

<"'  In  its  comment  letter,  the  AICPA  suggested 
that  the  proposed  rule's  definition  of  "affiliate  of 
the  accounting  firm"  created  ambiguities  that  made 
the  disclosure  requirement  potentially  overbroad 
and  burdensome.  In  response  to  commenters' 
concerns,  we  have  removed  the  definition  of 
"affiliate  of  the  accounting  firm"  from  the  rule  as 
adopted.  Instead,  the  rule  relies  on  existing 
guidance  concerning  when  an  entity  is  associated 
with  the  accounting  firm.  We  believe  that,  with  this 
modification,  the  disclosure  requirement  in  the 
final  rule  is  targeted  to  its  purpose  and  is  not 
unduly  burdensome. 

«'^  15  U.S.C.  77b(b);  15  U.S.C  78c(0;  15  U.S.C. 
80a-2(c). 

o'J  See.  e.g..  KPMG  Utter. 

»'■•  See  supra  Sections  lU.C.l,  ni.C3. 

•"  See  supra  Section  IV.B.l. 


There  is  no  mandatory  retention  period 
for  the  information  disclosed,  and 
responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential. 

Vm.Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition,  and 
Promotion  of  Efficiency,  Competition, 
and  Capital  Formation 

Sections  2(b)  of  the  Securities  Act,  3(f) 
of  the  Exchange  Act,  and  2(c)  of  the 
Investment  Company  Act  require  the 
Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  also  to  consider  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.^^^ 
The  rule  amendments  update  our 
independence  requirements  in  light  of 
developments  in  the  accounting 
profession  and  in  society  generally.  The 
rule  amendments  affect  the  scope  of 
services  an  auditor  may  provide  to  an 
audit  client  without  impairing  the 
auditor's  independence  and  also  affect 
the  financial,  employment  and  business 
relationships  that  an  auditor  (and 
certain  other  persons)  may  have  with  an 
audit  client  without  impairing 
independence.  The  purpose  of  the 
amendments  is  to  promote  investor 
confidence  in  the  integrity  of  the  audit 
process  and  in  the  audited  financial 
statements  that  investors  use  to  make 
investment  decisions.  As  discussed 
above,  investor  confidence  promotes 
market  efficiency  and  capital  formation. 
Competition  is  discussed  below. 

With  respect  to  the  scope  of  services 
provisions,  some  commenters  suggested 
that  there  is  no  evidence  that  auditors' 
provision  to  audit  clients  of  non-audit 
services  affects  auditor  independence  or 
investors'  perceptions  of  auditor 
independence,  and  they  therefore 
argued  that  the  rule  will  not  increase 
investor  confidence.^^-*  Academic 
studies  and  other  surveys,  however, 
suggest  that  certain  users  of  financial 
statements  have  long  believed  that  an 
auditor's  provision  to  an  audit  client  of 
non-audit  services  could  affect  both  the 
auditor's  objectivity  and  investor 
confidence  in  the  financial 
statements. ^^*  Furthermore,  even  a 
relatively  modest  increase  in  investor 
confidence  could  have  a  significant, 
positive  effect  on  the  economy,  "^^^  while 
a  relatively  modest  decrease  in  investor 
confidence  could  have  significant 
consequences  for  the  capital  formation 
process. 


Commenters  suggested  that  the 
proposals  would  impede  efficiency 
because  the  rule  may  prevent  audit 
clients  ft-om  selecting  the  most  efficient 
service  provider.^^^  As  adopted, 
however,  the  rule  in  large  part  codifies 
existing  limitations  on  auditors' 
provision  to  audit  clients  of  non-audit 
services.  To  the  extent  these  existing 
limitations  or  new  limitations  from  oiu- 
rule  prevent  the  choice  of  the  least 
costly  service  provider  in  some 
situations,  we  believe  such  limitations 
are  warranted  to  achieve  oiu  goal  of 
enhancing  auditor  independence.^^^ 

With  respect  to  the  claim  that 
s3Tiergies  are  created  by  the  auditor's 
provision  of  both  audit  and  non-audit 
services,  research  on  the  evidence  of 
such  synergies  is  inconclusive. ^^^ 
Moreover,  the  recent  sales  or  proposed 
sales  by  large  accoimting  firms  of  their 
consulting  divisions  ^^^  suggest  that 
audit  firms'  provision  of  at  least  certain 
non-audit  services  creates,  at  most, 
limited  synergies. 

Section  23(a)  of  the  Exchange  Act 
requires  the  Commission,  when 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  impact  on  competition 
of  any  rule  it  adopts. ^^°  Some 
commenters  suggested  that  the  rule 
would  inhibit  competition.  Some  of 
these  commenters  argued  that,  in 
response  to  the  proposed  rule, 
accounting  firms  would  choose  not  to 
provide  audit  services  in  favor  of 
providing  non-audit  services,  and  that 
firms  already  providing  the  audit  might 
not  bid  on  that  client's  non-audit 
work.fisi  They  suggested  that  this  would 
lead  to  reduced  competition  for  both 
audit  and  non-audit  services,  reducing 
issuers'  choices  and  increasing  their 
costs.  One  commenter  further  suggested 
that  reduced  competition  in  the  bidding 
process  would  place  firms  that  chose  to 
split  off  their  consulting  competencies 
at  a  competitive  advantage  over  those 
that  chose  to  stay  together,  and 
ultimately  cause  firms  to  consider 
splitting  off  their  consulting  groups.*'^^ 

The  rule  as  adopted,  however,  allows 
issuers  to  piuchase  more  non-audit 


o'^See,  e.g.,  Arthur  Andersen  Letter. 
*"  Cf.  Testimony  of  Alfred  M.  King,  Valuation 
Research  Corporation  (July  26,  2000). 
6'»  See  supra  Section  V.B.2(c). 

^loiS  U.S.C.  7ew(a)(2). 

**'  See,  e.g.,  Arthur  Andersen  Letter;  Deloitte  & 
Touche  Letter. 

*•*  See  Deloitte  &  Touche  Letter.  As  discussed 
above,  some  firms  had  already  split  off,  or 
announced  the  split-off  of,  their  consulting 
practices  prior  to  our  Proposing  Release.  The  rule 
does  not  dictate  any  particular  business  model  for 
accounting  firms.  Rather,  firms  remain  free  to 
determine  their  own  structure,  consistent  with  the 
law. 


services  from  their  auditors  than  would 
have  been  allowed  under  the  rule  as 
proposed.  This  modification  should 
reduce  the  effect  on  competition  about 
which  commenters  were  most 
concerned. 

Some  commenters  suggested  that  the 
proposed  rule  would  hinder  the  ability 
of  small  accoimting  firms  to  compete. 
They  argued  that  the  definition  of 
"affiliate  of  the  accounting  firm"  in  the 
proposal  would  restrict  small  firms  from 
participating  in  alliances  and  other 
business  relationships,  thereby 
providing  larger  firms  with  a 
competitive  advantage  by  limiting  the 
scope  of  services  available  to  clients  of 
small  firms. ^83  still  other  commenters 
suggested  that  if  the  rule  results  in  a 
reshuffling  of  clients,  mediiun-sized  and 
small  firms  may  suffer  a  net  loss  of  non- 
audit  service  clients.  According  to  these 
commenters,  displaced  clients  of  these 
firms  may  be  more  likely  to  engage  a 
better-known  firm  for  non-audit  services 
than  another  small  or  medium-sized 
firm  684  On  the  other  hand,  some 
commenters  stated  that  the  proposal 
would  not  be  harmful  to  small 
accounting  firms,  but  rather  would 
allow  small  accounting  firms  to  compete 
for  audit  or  non-audit  services  that 
could  no  longer  be  provided  by  a 
company's  auditor.^^ 

Commenters  also  suggested  that  the 
rule  would  make  it  difficult  for  small 
businesses  to  compete.  Some  expressed 
concern  about  the  effects  of  the  rules  on 
small  businesses  that  rely  on  the  special 
expertise  of  their  auditors  or  that  lack 
the  resources  to  engage  a  second 
accounting  firm  to  provide  non-audit 
services;  they  commented  that  small 
registrants  would  be  required  to  either 
choose  a  new  accounting  firm  to 
perform  audits  or  to  provide  non-audit 
services. ^^^  Other  commenters  stated 


"'See,  e.g..  Testimony  of  Wayne  A.  Kolins, 
National  Director  of  Assurance.  EDO  Seidman,  LLP 
(Sept.  20.  2000).  As  discussed  in  more  detail  in  this 
release,  we  have  removed  the  definition  of  "affiliate 
of  the  accounting  firm"  from  the  rule  as  adopted. 
Instead,  the  rule  relies  on  existing  guidance 
concerning  when  an  entity  is  associated  with  the 
accounting  firm.  We  believe  that  this  modification 
addresses  commenters'  concerns  in  this  area. 

«"•  See  id. 

**5  See,  e.g..  Testimony  of  Larr>'  Gelfond.  CPA, 
CVA,  CFE,  Colorado  Accountancy  Board, 
September  13,  2000  ("I  do  liot  believe  that  (the  rule] 
will  in  any  way  hinder  our  (small]  firm.  In  many 
respects,  it  may  even  benefit  our  firm. ...  I  look 
at  this,  frankly,  as  an  opportunit'y,  particularly  in 
the  internal  audit  functions  to  step  in,  and  given 
our  experience,  to  work  with  management  and  with 
their  respective  independent  auditor,  let's  say  a  Big 
Five  firm,  that  this  is  an  area  that  we  can  frankly 
look  at  as  a  new  revenue  generator."). 

6»*  See,  e.g. .  AICPA  Letter;  Letter  of  David  E. 
Pertl,  Senior  Vice  President  and  CFO,  First  Choice, 
Inc.  (Sept.  18,  2000);  Letter  of  Kelly  Schwarzbeck, 
CPA,  Alexander  X.  Kuhn  &  Co.  (Aug.  22.  2000); 


that  small  businesses  have  long-term 
relationships  with  auditors  that  provide 
non-audit  services,  or  are  located  in  a 
geographic  area  with  few  firms  able  to 
provide  such  services.**^  Commenters 
also  suggested  that  accounting  firms 
other  than  the  Big  Five  may  stop  serving 
SEC  registrants,  or  they  may  stop 
providing  audit  services,  in  both  cases 
leading  to  less  choice  and 
competition.*®^ 

As  discussed  elsewhere  in  this 
release,  we  have  modified  the  rule  so 
that  the  provisions  regairding  most 
affected  non-audit  services  do  no  more 
than  codify  existing  restrictions.  For 
example,  under  the  rule  as  adopted,  all 
registrants  may  purchase  most 
information  technology  consulting 
services  from  their  auditors,  so  long  as 
the  stated  conditions  are  met.  With 
respect  to  internal  audit  services,  the 
adopted  provision  does  not  restrict 
registrants  with  $200  or  less  in  assets,  as 
long  as  certain  conditions  are  met.  As  a 
result,  small  businesses  should  be  able 
to  obtain  the  services  they  need. 

In  addition,  approximately  eighty-five 
percent  of  the  public  company  audit 
clients  of  non-Big  Five  accounting  firms 
have  assets  of  $200  million  or  less.**« 
Accordingly,  as  long  as  certain 
conditions  are  met,  the  rule  will  not 
preclude  smaller  firms  from  providing 
internal  audit  services  to  the  vast 
majority  of  their  public  company 
clients.  This  modification  should 
alleviate  many  of  the  commenters' 
concerns  about  the  rule's  impact  bn 
small  accounting  firms'  ability  to 
compete.  In  any  event,  to  the  extent  the 
rule  has  any  anti-competitive  effect,  we 
believe  it  is  necessary  and  appropriate 
in  furtherance  of  the  goals  of  the 
Exchange  Act. 

IX.  Codification  Update 

The  "Codification  of  Financial 
Reporting  Policies"  annoimced  in 
Financial  Reporting  Release  No.  1  (April 
15,  1982)  is  amended  as  follows: 

1.  By  removing  section  602.01. 

2.  By  amending  section  602.02  by 
removing  the  preamble  paragraph 
immediately  precedijig  the  introduction. 


Letter  of  Robert  L.  Bunting  (Sept.  6.  2000);  Letter 
of  Bruce  C.  Holbrook,  Vice  Chairman,  Goodman  & 
Company,  LLP  (July  25,  2000);  Letter  of  William  W. 
Traynham,  CPA,  President.  Community  Banksbares 
Inc.  (Aug.  14.  2000). 

**'  See,  e.g..  Letter  of  the  California  Chamber  of 
Commerce  (Sept.  15.  2000):  Letter  of  Joseph  C.  King. 
CPA.  Faulkner  &  King,  PSC  (Sept.  13,  2000). 

<»»  See.  e.g..  Letter  of  |effr>-  T.  Herbst  (Sept.  11, 
2000);  Letter  of  Richard  P.  Thornton  (Sept.  13, 
2000);  Letter  of  Marc  J.  Garofalo,  Mayor.  Derby, 
Conn.  (Sept.  IB.  2000). 

^«  See  Compustat  Database.  October  31.  2000. 
The  85%  figure  excludes  clients  that  are  bank 
holding  companies.  For  further  analysis,  see  supra 
Section  V.B  (cost-benefit  analysis). 
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3.  By  amending  section  602.02.b.i  to 
remove  paragraphs  2  and  3. 

4.  By  amending  section  602.02.b.ii  to 
remove  examples  1,  2,  3,  4,  6,  7,  8,  and 
10,  and  redesignate  examples  5  and  9  as 
examples  1  and  2. 

5.  By  amending  section  602.02.b.iii  to 
remove  examples  1,2,  and  4,  and 
redesignate  example  3  as  example  1. 

6.  By  removing  section  602.02.b.iv. 

7.  By  amending  section  602.02.b.v  to 
remove  example  4. 

8.  By  amending  section  602.02.c.i  to 
remove  the  last  two  paragraphs. 

9.  By  removing  section  602.02.c.ii. 

10.  By  removing  section  602.02.c.iii. 

11.  By  removing  section  602. 02. d. 

12.  By  removing  section  602.02.e.ii. 

13.  By  removing  section  602.02.e.iii. 

14.  By  removing  section  602.02.f. 

15.  By  amending  examples  2,  3,  4,  5, 
6,  7,  8,  10,  13,  15,  16,  20,  and  23  in 
section  602. 02. g  by  replacing  the 
references  to  "partner,"  "partners," 
"certifying  accountant,"  or 
"accountant"  to  "covered  person," 
"covered  persons,"  "covered  person" 
and  "covered  person."  respectively, 
except  no  change  should  be  made  where 
references  to  "partner"  are  preceded  by 
the  word  "limited"  or  "general." 

16.  By  amending  section  602.02. g  to 
replace  the  reference  to  Rule  2-01  (b)  in 
the  last  sentence  of  the  first  introductory 
paragraph  with  "Rule  2-01"  and  to 
remove  examples  17,  18,  19,  and  22  and 
redesignate  examples  20,  21,  23,  and  24 
as  examples  17, 18, 19,  and  20, 
respectively. 

17.  By  removing  section  602.02.h. 

18.  By  adding  a  new  section  602.01, 
captioned  "Discussion  of  Rule  2-01,"  to 
include  the  text  in  Section  FV  of  this 
release. 

19.  By  amending  Section  601.03  to 
include,  at  the  end,  the  text  in  Section 
III.C.6  of  this  release. 

20.  By  amending  section  602.02  to 
redesignate  sections  602.02.b.v, 
602.02.e.i",  602.02.e.iv,  602.02.g, 
602.02. i.i,  and  602.02.i.ii  as  sections 
602.02.b.iv,  602.02. d.i,  602.02. d.ii, 
602.02.e,  602.02. f.i,  and  602.02.f.ii, 
respectively. 

The  Codification  ie  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Code  of  Federal 
Regulations. 

X.  Statutory  Bases  and  Text  of 
Amendments 

We  are  adopting  amendments  to  Rule 
2-01  of  Regulation  S-X  and  Item  9  of 
Schedule  14 A  under  the  authority  set 
forth  in  Schedule  A  and  Sections  7,  8, 
10,  19,  and  28  of  the  Securities  Act, 
Sections  3,  lOA,  12, 13. 14, 17,  23.  and 
36  of  the  Exchange  Act.  Sections  5, 10, 
14,  and  20  of  the  Public  Utility  Holding 


Company  Act  of  1935,  Sections  8,  30, 
31,  and  38  of  the  Investment  Company 
Act  of  1940.  and  Sections  203  and  211 
of  the  Investment  Advisers  Act  of  1940. 

List  of  Subjects 

17  CFR  Part  210 

Accoimtants,  Accounting. 

17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  INVESTMENT 
ADVISERS  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  heading  forI*art  210  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  Part  210 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j,  77s, 
77Z-2,  77Z-3.  77aa(25),  77aa{26),  78c,  78)-l. 
78/,  78m,  7Bn,  78o(d),  78q,  78u-5,  78w(a), 
78W,  78nim.  79e(b),  79j(a),  79n,  79t(a).  80a- 
8.  80a-20,  80a-29,  80a-30,  80a-37(a).  80b-3, 
80b-ll  unless  otherwise  noted. 

3.  By  amending  §  210.2-01  by  adding 
a  preliminary  note  and  paragraphs  (d). 
(e)  and  (f)  and  revising  paragraphs  (b) 
and  (c)  to  read  as  follows: 

§  210^-01    Qualifications  of  accountants. 

PreUminary  Note  to  §210.2-01 

1.  Section  210.2-01  is  designed  to  ensure 
that  auditors  are  qualified  and  independent 
of  their  audit  clients  both  in  fact  and  in 
appearance.  Accordingly,  the  rule  sets  forth 
restrictions  on  financial,  employment,  and 
business  relationships  between  an 
accountant  and  an  audit  client  and 
restrictions  on  an  accountant  providing 
certain  non-audit  services  to  an  audit  client. 

2.  Section  210.2-01(b)  sets  forth  the 
general  standard  of  auditor  independence. 
Paragraphs  (c)(1)  to  (c)(5)  reflect  the 
application  of  the  general  standard  to 
particular  circumstances.  The  rule  does  not 
purport  to,  and  the  Commission  could  not, 
consider  all  circumstances  that  raise 
independence  concerns,  and  these  are  subject 
to  the  general  standard  in  §  210.2-01  (b).  In 
considering  this  standard,  the  Commission 
looks  in  the  first  instance  to  whether  a 
relationship  or  the  provision  of  a  service; 
creates  a  mutual  or  conflicting  interest 
between  the  accountant  and  the  audit  client; 


places  the  accountant  in  the  position  of 
auditing  his  or  her  own  work;  results  in  the 
accountant  acting  as  management  or  an 
employee  of  the  audit  client;  or  places  the 
accountant  in  a  position  of  being  an  advocate 
for  the  audit  client. 

3.  These  factors  are  general  guidance  only 
and  their  application  may  depend  on 
particular  facts  and  circumstances.  For  that 
reason,  §210.2-01  provides  that,  in 
determining  whether  an  accountant  is 
independent,  the  Commission  will  consider 
all  relevant  facts  and  circumstances.  For  the 
same  reason,  registrants  and  accountants  are 
encouraged  to  consult  with  the  Commission's 
Office  of  the  Chief  Accountant  before 
entering  into  relationships,  including 
relationships  involving  the  provision  of 
services,  that  are  not  explicitly  described  in 
the  rule. 

(a)*   *   * 

(b)  The  Commission  will  not 
recognize  an  accountant  as 
independent,  with  respect  to  an  audit 
client,  if  the  accountant  is  not.  or  a 
reasonable  investor  with  knowledge  of 
all  relevant  facts  and  circumstances 
would  conclude  that  the  accountant  is 
not.  capable  of  exercising  objective  and 
impartial  judgment  on  all  issues 
encompassed  within  the  accoimtant's 
engagement.  In  determining  whether  an 
accoimtant  is  independent,  the 
Commission  will  consider  all  relevant 
circtimstances,  including  all 
relationships  between  the  accoimtant 
and  the  audit  client,  and  not  just  those 
relating  to  reports  filed  with  the 
Commission. 

(c)  This  paragraph  sets  forth  a  non- 
exclusive specification  of  circiunstances 
inconsistent  with  paragraph  fb)  of  this 
section. 

(1)  Financial  relationships.  An 
accountant  is  not  independent  if.  at  any 
point  during  the  audit  and  professional 
engagement  period,  the  accoimtant  has 
a  direct  financial  interest  or  a  material 
indirect  financied  interest  in  the 
accountant's  audit  client,  such  as: 

(i)  Investments  in  audit  clients.  An 
accountant  is  not  independent  when: 

(A)  The  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  his  or  her 
inunediate  family  members,  has  any 
direct  investment  in  an  audit  client, 
such  as  stocks,  bonds,  notes,  options,  or 
other  securities.  The  term  direct 
investment  includes  an  investment  in  an 
audit  client  through  an  intermediary  if: 

(1)  The  accounting  firm,  covered 
person,  or  immediate  family  member, 
alone  or  together  with  other  persons, 
supervises  or  participates  in  the 
intermediary's  investment  decisions  or 
has  control  over  the  intermediary;  or 

(2)  The  intermediary  is  not  a 
diversified  management  investment 
company,  as  defined  by  section  5(b)(1) 
of  the  Investment  Company  Act  of  1940, 


15  U.S.C.  80a-5{b)(l),  and  has  an 
investment  in  the  audit  client  that 
amounts  to  20%  or  more  of  the  value  of 
the  intermediary's  total  investments. 

(B)  Any  partner,  principal, 
shareholder,  or  professional  employee 
of  the  accounting  firm,  any  of  his  or  her 
immediate  faniily  members,  any  close 
family  member  of  a  covered  person  in 
the  firm,  or  any  group  of  the  above 
persons  has  filed  a  Schedule  13D  or  13G 
(17  CFR  240.13d-101  or  240.13d-102) 
with  the  Commission  indicating 
beneficial  ownership  of  more  than  five 
percent  of  an  audit  client's  equity 
securities  or  controls  an  audit  client,  or 
a  close  family  .member  of  a  partner, 
principal,  or  shareholder  of  the 
accounting  firm  controls  an  audit  client. 

(C)  The  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  his  or  her 
immediate  family  members,  serves  as 
voting  trustee  of  a  trust,  or  executor  of 
an  estate,  containing  the  securities  of  an 
audit  client,  unless  the  accounting  firm, 
covered  person  in  the  firm,  or 
immediate  family  member  has  no 
authority  to  make  investment  decisions 
for  the  trust  or  estate. 

(D)  The  accounting  firm,  any  covered 
person  in  the  firm,  any  of  his  or  her 
immediate  family  members,  or  any 
group  of  the  above  persons  has  any 
material  indirect  investment  in  an  audit 
client.  For  purposes  of  this  paragraph, 
the  term  material  indirect  investment 
does  not  include  ownership  by  any 
covered  person  in  the  firm,  any  of  his 
or  her  immediate  family  members,  or 
any  group  of  the  above  persons  of  5% 
or  less  of  the  outstanding  shares  of  a 
diversified  management  investment 
company,  as  defined  by  section  5(b)(1) 
of  the  Investment  Company  Act  of  1940, 
15  U.S.C.  80a-5{b)(l),  that  invests  in  an 
audit  client. 

(E)  The  accounting  firm,  any  covered 
person  in  the  firm,  or  any  of  his  or  her 
immediate  family  members: 

(1)  Has  ciny  direct  or  material  indirect 
investment  in  an  entity  where: 

(i)  An  audit  client  has  an  investment 
in  that  entity  that  is  material  to  the  audit 
client  and  has  the  ability  to  exercise 
significant  influence  over  that  entity;  or 

[ii]  The  entity  has  an  investment  in  an 
audit  client  that  is  material  to  that  entity 
and  has  the  ability  to  exercise 
significant  influence  over  that  audit 
client; 

(2)  Has  any  material  investment  in  an 
entity  over  which  an  audit  client  has  the 
ability  to  exercise  significant  influence; 
or 

(3)  Has  the  ability  to  exercise 
significant  influence  over  an  entity  that 
has  the  ability  to  exercise  significant 
influence  over  an  audit  client. 


(ii)  Other  financial  interests  in  audit 
client.  An  accountant  is  not 
independent  when  the  accoimting  firm, 
any  covered  person  in  the  firm,  or  any 
of  his  or  her  immediate  family  members 
has: 

(A)  Loans/debtor-creditor 
relationship.  Any  loan  (including  any 
margin  loan)  to  or  from  an  audit  client, 
or  an  audit  client's  officers,  directors,  or 
record  or  beneficial  owners  of  more  than 
ten  percent  of  the  audit  client's  equity 
securities,  except  for  the  following  loans 
obtained  from  a  financial  institution 
under  its  normal  lending  procedures, 
terms,  and  requirements: 

(1)  Automooile  loans  and  leases 
collateralized  by  the  automobile; 

[2]  Loans  fully  collateralized  by  the 
cash  surrender  value  of  an  insurance 
policy; 

(5)  Loans  fully  collateralized  by  cash 
deposits  at  the  same  financial 
institution;  and 

(4)  A  mortgage  loan  collateralized  by 
the  borrower's  primary  residence 
provided  the  loan  was  not  obtained 
while  the  covered  person  in  the  firm 
was  a  covered  person. 

(B)  Savings  and  checking  accounts. 
Any  savings,  checking,  or  similar 
account  at  a  bank,  savings  and  loan,  or 
similar  institution  that  is  an  audit  client, 
if  the  account  has  a  balance  that  exceeds 
the  amount  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  any 
similar  insurer,  except  that  an 
accounting  firm  account  may  have  an 
uninsured  balance  provided  that  the 
likelihood  of  the  bank,  savings  and  loan, 
or  similar  institution  experiencing 
financial  difficulties  is  remote. 

(C)  Broker-dealer  accounts.  Brokerage 
or  similar  accounts  maintained  with  a 
broker-dealer  that  is  an  audit  client,  if: 

{1)  Any  such  account  includes  any 
asset  other  than  cash  or  securities 
(within  the  meaning  of  "security" 
provided  in  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA")  (15 
U.S.C.  78aaa  et  seq.)): 

[2]  The  value  of  assets  in  the  accounts 
exceeds  the  amount  that  is  subject  to  a 
Securities  Investor  Protection 
Corporation  advance,  for  those 
accounts,  under  Section  9  of  SIPA  (15 
U.S.C.  78fff-3);  or 

[3)  With  respect  to  non-U.S.  accounts 
not  subject  to  SIPA  protection,  the  value 
of  assets  in  the  accounts  exceeds  the 
amount  insured  or  protected  by  a 
program  similar  to  SIPA. 

(D)  Futures  commission  merchant 
accounts.  Any  futures,  commodity,  or 
similar  account  maintained  with  a 
futures  commission  merchant  that  is  an 
audit  client. 

(E)  Credit  cards.  Any  aggregate 
outstanding  credit  card  balance  owed  to 


a  lender  that  is  an  audit  client  that  is  not 
reduced  to  $10,000  or  less  on  a  current 
basis  taking  into  consideration  the 
payment  due  date  and  any  available 
grace  period. 

(F)  Insurance  products.  Any 
individual  policy  issued  by  an  insurer 
that  is  an  audit  client  unless: 

(2)  The  policy  was  obtained  at  a  time 
when  the  covered  person  in  the  firm 
was  not  a  covered  person  in  the  firm; 
and 

[2)  The  likelihood  of  the  insurer 
becoming  insolvent  is  remote. 

(G)  Investment  companies.  Any 
financial  interest  in  an  entity  that  is  part 
of  an  investment  company  complex  that 
includes  an  audit  client. 

(iii)  Exceptions.  Notwithstanding 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section,  an  accountant  will  not  be 
deemed  not  independent  if: 

(A)  Inheritance  and  gift.  Any  person 
acquires  an  unsolicited  financial 
interest,  such  as  through  an  unsolicited 
gift  or  inheritance,  that  would  cause  an 
accountant  to  be  not  independent  under 
paragraph  {c)(l)(i)  or  (c)(l)(ii)  of  this 
section,  and  the  financial  interest  is 
disposed  of  as  soon  as  practicable,  but 
no  later  than  30  days  after  the  person 
has  knowledge  of  and  the  right  to 
dispose  of  the  financial  interest. 

(B)  New  audit  engagement.  Any 
person  has  a  financial  interest  that 
would  cause  an  accountant  to  be  not 
independent  under  paragraph  (c)(l)(i)  or 
(c){l)(ii)  of  this  section,  and: 

•  [1]  The  accountant  did  not  audit  the 
client's  financial  statements  for  the 
immediately  preceding  fiscal  year;  and 

(2)  The  accountant  is  independent 
under  paragraph  {c){l)(i)  and  (c)(l)(ii)  of 
this  section  before  the  earlier  of: 

(/)  Signing  an  initial  engagement  letter 
or  other  agreement  to  provide  audit, 
review,  or  attest  services  to  the  audit 
client;  or 

[ii)  Commencing  any  audit,  review,  or 
attest  procedures  (including  plaiming 
the  audit  of  the  client's  financial 
statements). 

(C)  Employee  compensation  and 
benefit  plans.  An  immediate  family 
member  of  a  person  who  is  a  covered 
person  in  the  firm  only  by  virtue  of 
paragraphs  (f)(ll)(iii)  or  (f)(ll)(iv)  of 
this  section  has  a  financial  interest  that 
would  cause  an  accountant  to  be  not 
independent  under  paragraph  (c)(l)(i)  or 
(c)(l)(ii)  of  this  section,  and  the 
acquisition  of  the  financial  interest  was 
an  unavoidable  consequence  of 
participation  in  his  or  her  employer's 
employee  compensation  or  benefits 
program,  provided  that  the  financial 
interest,  other  than  unexercised 
employee  stock  options,  is  disposed  of 
as  soon  as  practicable,  but  no  later  than 
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30  days  after  the  person  has  the  right  to 
dispose  of  the  financial  interest. 

(iv)  Audit  clients'  financial 
relationships.  An  accountant  is  not 
independent  when: 

(A)  Investments  by  the  audit  client  in 
the  accounting  firm.  An  audit  client  has, 
or  has  agreed  to  acquire,  any  direct 
investment  in  the  accounting  firm,  such 
as  stocks,  bonds,  notes,  options,  or  other 
securities,  or  the  audit  client's  officers 
or  directors  are  record  or  beneficial 
owners  of  more  than  5%  of  the  equity 
securities  of  the  accounting  firm. 

(B)  Underwriting.  An  accounting  firm 
engages  an  audit  client  to  act  as  an 
underwriter,  broker-dealer,  market- 
maker,  promoter,  or  analyst  with  respect 
to  securities  issued  by  the  accounting 
firm. 

(2)  Employment  relationships.  An 
accoimtant  is  not  independent  if,  at  any 
point  during  the  audit  and  professional 
engagement  period,  the  accountant  has 
an  employment  relationship  with  an 
audit  client,  such  as: 

(i)  Employment  at  audit  client  of 
accountant.  A  current  partner, 
principal,  shareholder,  or  professional 
employee  of  the  accounting  firm  is 
employed  by  the  audit  client  or  serves 
as  a  member  of  the  board  of  directors  or 
similar  management  or  governing  body 
of  the  audit  client. 

(ii)  Employment  at  audit  client  of 
certain  relatives  of  accountant.  A  close 
family  member  of  a  covered  person  in 
the  firm  is  in  an  accounting  role  or 
financial  reporting  oversight  role  at  an 
audit  client,  or  was  in  such  a  role  during 
any  period  covered  by  an  audit  for 
which  the  covered  person  in  the  firm  is 
a  covered  person. 

(iii)  Employment  at  audit  client  of 
former  employee  of  accounting  firm.  A 
former  partner,  principal,  shareholder, 
or  professional  employee  of  an 
accounting  firm  is  in  an  accounting  role 
or  financial  reporting  oversight  role  at 
an  audit  client,  unless  the  individual: 

(A)  Does  not  influence  the  accounting 
firm's  operations  or  financial  policies; 

(B)  Has  no  capital  balances  in  the 
accounting  firm;  and 

(C)  Has  no  financial  arrangement  with 
the  accounting  firm  other  than  one 
providing  for  regular  payment  of  a  fixed 
dollar  amount  (which  is  not  dependent 
on  the  revenues,  profits,  or  earnings  of 
the  accounting  firm): 

(1)  Pursuant  to  a  fully  funded 
retirement  plan,  rabbi  trust,  or,  in 
jurisdictions  in  which  a  rabbi  trust  does 
not  exist,  a  similar  vehicle;  or 

(2)  In  the  case  of  a  former  professional 
employee  who  was  not  a  partner, 
principal,  or  shareholder  of  the 
accounting  firm  and  who  has  been 
disassociated  fi'om  the  accounting  firm 


for  more  than  five  years,  that  is 
immaterial  to  the  former  professional 
employee. 

(iv)  Employment  at  accounting  firm  of 
former  employee  of  audit  client.  A 
former  officer,  director,  or  employee  of 
an  audit  client  becomes  a  partner, 
principal,  shareholder,  or  professional 
employee  of  the  accounting  firm,  unless 
the  individual  does  not  participate  in, 
and  is  not  in  a  position  to  influence,  the 
audit  of  the  financial  statements  of  the 
audit  client  covering  any  period  during 
which  he  or  she  was  employed  by  or 
associated  with  that  audit  client. 

(3)  Business  relationships.  An 
accountant  is  not  independent  if,  at  any 
point  diu-ing  the  audit  and  professional 
engagement  period,  the  accounting  firm 
or  any  covered  person  in  the  firm  has 
any  direct  or  material  indirect  business 
relationship  with  an  audit  client,  or 
with  persons  associated  with  the  audit 
client  in  a  decision-making  capacity, 
such  as  an  audit  client's  officers, 
directors,  or  substantial  stockholders. 
The  relationships  described  in  this 
paragraph  do  not  include  a  relationship 
in  which  the  accounting  firm  or  covered 
person  in  the  firm  provides  professional 
services  to  an  audit  client  or  is  a 
consumer  in  the  ordinary  course  of 
business. 

(4)  Non-audit  services.  An  accountant 
is  not  independent  if,  at  any  point 
during  the  audit  and  professional 
engagement  period,  the  accountant 
provides  the  following  non-audit 
services  to  an  audit  client: 

(i)  Bookkeeping  or  other  services 
related  to  the  audit  client's  accounting 
records  or  financial  statements. 

(A)  Any  service  involving: 

(1)  Maintaining  or  preparing  the  audit 
client's  accounting  records; 

(2)  Preparing  the  audit  client's 
financial  statements  that  are  filed  with 
the  Commission  or  form  the  basis  of 
financial  statements  filed  with  the 
Commission;  or 

(3)  Preparing  or  originating  soiuce 
data  underlying  the  audit  client's 
financial  statements. 

(B)  Notwithstanding  paragraph 
(c)(4)(i)(A)  of  this  section,  the 
accoimtant's  independence  will  not  be 
impaired  when  the  accoimtant  provides 
these  services: 

(i)  In  emergency  or  other  unusual 
situations,  provided  the  accountant  does 
not  imdertake  any  managerial  actions  or 
make  any  managerial  decisions;  or 

(2)  For  foreign  divisions  or 
subsidiaries  of  an  audit  client,  provided 
that: 

(0  The  services  are  limited,  routine,  or 
ministerial; 


(if)  It  is  impractical  for  the  foreign 
division  or  subsidiary  to  make  other 
arrangements; 

(iij)  The  foreign  division  or  subsidiary 
is  not  material  to  the  consolidated 
financial  statements; 

[iv]  The  foreign  division  or  subsidiary 
does  not  have  employees  capable  or 
competent  to  perform  the  services; 

(v)  The  services  performed  are 
consistent  with  local  professional  ethics 
rules;  and 

(vi)  The  fees  for  all  such  services 
collectively  (for  the  entire  group  of 
companies)  do  not  exceed  the  greater  of 
1%  of  the  consolidated  audit  fee  or 
$10,000. 

(ii)  Financial  information  systems 
design  and  implementation. 

(A)  Directly  or  indirectly  operating,  or 
supervising  the  operation  of,  the  audit 
client's  information  system  or  managing 
the  audit  client's  local  area  network. 

(B)  Designing  or  implementing  a 
hardware  or  software  system  that 
aggregates  soiuce  data  imderlying  the 
financial  statements  or  generates 
information  that  is  significant  to  the 
audit  client's  financial  statements  taken 
as  a  whole,  imless: 

(1)  The  audit  client's  management  has 
acknowledged  in  writing  to  the 
accoimting  firm  and  the  audit  client's 
audit  committee,  or  if  there  is  no  such 
committee  then  the  board  of  directors, 
the  audit  client's  responsibility  to 
establish  and  maintain  a  system  of 
internal  accounting  controls  in 
compliance  with  section  13(b)(2)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78m(b)(2)); 

(2)  The  audit  client's  management 
designates  a  competent  employee  or 
employees,  preferably  within  senior 
management,  with  the  responsibility  to 
make  all  management  decisions  with 
respect  to  the  design  and 
implementation  of  the  hardware  or 
software  system; 

(3)  The  audit  client's  management 
makes  all  management  decisions  with 
respect  to  the  design  and 
implementation  of  the  hardware  or 
software  system  including,  but  not 
limited  to,  decisions  concerning  the 
systems  to  be  evaluated  and  selected, 
the  controls  and  system  procedures  to 
be  implemented,  the  scope  and 
timetable  of  system  implementation, 
and  the  testing,  training,  and  conversion 
plans; 

(4)  The  audit  client's  management 
evaluates  the  adequacy  and  results  of 
the  design  and  implementation  of  the 
hardware  or  software  system;  and 

(5)  The  audit  client's  management 
does  not  rely  on  the  accountant's  work 
as  the  primary  basis  for  determining  the 


adequacy  of  its  internal  controls  and 
financial  reporting  systems. 

(C)  Nothing  in  mis  paragraph  {c)(4)(ii) 
shall  limit  services  an  accountant 
performs  in  connection  with  the 
assessment,  design,  and  implementation 
of  internal  accounting  controls  and  risk 
management  controls,  provided  the 
auditor  does  not  act  as  an  employee  or 
perform  management  functions. 

(iii)  Appraisal  or  valuation  services  or 
fairness  opinions. 

(A)  Any  appraisal  service,  valuation 
service,  or  £uiy  service  involving  a 
fairness  opinion  for  an  audit  client, 
where  it  is  reasonably  likely  that  the 
results  of  these  services,  individually  or 
in  the  aggregate,  would  be  material  to 
the  financial  statements,  or  where  the 
results  of  these  services  will  be  audited 
by  the  accountant  during  an  audit  of  the 
audit  clients  financial  statements. 

(B)  Notwithstanding  paragraph 
(c)(4){iii)(A)  of  this  section,  the 
accountant's  independence  will  not  be 
impaired  whan: 

(1)  The  accounting  firm's  valuation 
expert  reviews  the  work  of  the  audit 
client  or  a  specialist  employed  by  the 
audit  client,  and  the  audit  client  or  the 
specicdist  provides  the  primary  support 
for  the  balances  recorded  in  the  client's 
financial  statements; 

(2)  The  accoimting  firm's  actuaries 
value  an  audit  client's  pension,  other 
post-employment  benefit,  or  similar 
liabilities,  provided  that  the  audit  client 
has  determined  and  taken  responsibility 
for  all  significant  assumptions  and  data; 

(3)  The  valuation  is  performed  in  the 
context  of  the  planaing  and 
implementation  of  a  tax-planning 
strategy  or  for  tax  compliance  services; 
or 

(4)  The  valuation  is  for  non-financial 
purposes  where  the  results  of  the 
valuation  do  not  affect  the  financial 
statements. 

(iv)  Actuarial  services. 

(A)  Any  actuarially-oriented  advisory 
service  involving  the  determination  of 
insiu"ance  company  policy  reserves  and 
related  accounts  for  the  audit  client, 
uidess: 

(1)  The  audit  client  uses  its  own 
actuaries  or  third-party  actuaries  to 
provide  management  with  the  primary 
actuarial  capabilities; 

(2)  Management  accepts  responsibility 
for  any  significant  actuarial  methods 
and  assumptions;  and 

(3)  The  accountant's  involvement  is 
not  continuous. 

(B)  Subject  to  complying  with 
paragraph  {c)(4)(iv)(A)(l)-(3)  of  this 
section,  the  accountant's  independence 
will  not  be  impaired  if  the  accoimtant: 

(1)  Assists  management  to  develop 
appropriate  methods,  assumptions,  and 


amounts  for  policy  and  loss  reserves 
and  other  actuariail  items  presented  in 
financial  reports  based  on  the  audit 
client's  historical  experience,  current 
practice,  and  future  plans; 

(2)  Assists  management  in  the 
conversion  of  financial  statements  irom 
a  statutory  basis  to  one  conforming  with 
generally  accepted  accounting 
principles; 

(3)  Analyzes  actuarial  considerations 
and  alternatives  in  federal  income  tax 
planning;  or 

(4)  Assists  management  in  the 
financial  analysis  of  various  matters, 
such  as  proposed  new  policies,  new 
markets,  business  acquisitions,  and 
reinsurance  needs. 

(v)  Internal  audit  services.  Either  of: 

(A)  Internal  audit  services  in  an 
amount  greater  than  40%  of  the  total 
hours  expended  on  the  audit  client's 
internal  audit  activities  in  any  one  fiscal 
year,  unless  the  audit  client  has  less 
than  $200  million  m  total  assets.  (For 
purposes  of  this  paragraph,  the  term 
internal  audit  services  does  not  include 
operational  internal  audit  services 
unrelated  to  the  internal  accounting 
controls,  financial  systems,  or  financial 
statements.);  or 

(B)  Any  internal  audit  services,  or  any 
operational  internal  audit  services 
unrelated  to  the  internal  accounting 
controls,  financial  systems,  or  financial 
statements,  for  an  audit  client,  unless: 

(1)  The  audit  client's  management  has 
acknowledged  in  vmting  to  the 
accounting  firm  and  the  audit  client's 
audit  committee,  or  if  there  is  no  such 
committee  then  the  board  of  directors, 
the  audit  client's  responsibility  to 
establish  and  maintain  a  system  of 
internal  accounting  controls  in 
compliance  with  section  13(b)(2)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78m(b)(2)); 

(2)  The  audit  client's  management 
designates  a  competent  employee  or 
employees,  preferably  within  senior 
management,  to  be  responsible  for  the 
internal  audit  function; 

(3)  The  audit  client's  management 
determines  the  scope,  risk,  and 
frequency  of  internal  audit  activities, 
including  those  to  be  performed  by  the 
accountant; 

(4)  The  audit  client's  management 
evaluates  the  findings  and  results 
arising  fit)m  the  internal  audit  activities, 
including  those  performed  by  the 
accountant; 

(5)  The  audit  client's  management 
evaluates  the  adequacy  of  the  audit 
procedures  performed  and  the  findings 
resulting  from  the  performance  of  those 
procedures  by,  among  other  things, 
obtaining  reports  from  the  accountant; 
and 


(6)  The  audit  client's  management 
does  not  rely  on  the  accountant's  work 
as  the  primary  basis  for  determining  the 
adequacy  of  its  internal  controls. 

(vi)  Management  functions.  Acting, 
temporarily  or  permanently,  as  a 
director,  officer,  or  employee  of  an  audit 
client,  or  performing  any  decision- 
making, supervisory,  or  ongoing 
monitoring  function  for  the  audit  client. 

(vii)  Human  resources. 

(A)  Searching  for  or  seeking  out 
prospective  candidates  for  managerial, 
executive,  or  director  positions; 

(B)  Engaging  in  psychological  testing, 
or  other  formal  testing  or  evaluation 
programs; 

(C)  Undertaking  reference  checks  of 
prospective  candidates  for  an  executive 
or  director  position; 

(D)  Acting  as  a  negotiator  on  the  audit 
client's  behalf,  such  as  determining 
position,  status  or  title,  compensation, 
fringe  benefits,  or  other  conditions  of 
employment;  or 

(E)  Recommending,  or  advising  the 
audit  client  to  hire,  a  specific  candidate 
for  a  specific  job  (except  that  an 
accounting  firm  may,  upon  request  by 
the  audit  client,  interview  candidates 
and  advise  the  audit  client  on  the 
candidate's  competence  for  financial 
accounting,  administrative,  or  control 
positions). 

(viii)  Broker-dealer  services.  Acting  as 
a  broker-dealer,  promoter,  or 
underwriter,  on  behalf  of  an  audit 
client,  making  investment  decisions  on 
behalf  of  the  audit  client  or  otherwise 
having  discretionary  authority  over  an 
■  audit  client's  investments,  executing  a 
transaction  to  buy  or  sell  an  audit 
client's  investment,  or  having  custody  of 
assets  of  the  audit  client,  such  as  taking 
temporary  possession  of  securities 
purchased  by  the  audit  client. 

(ix)  Legal  services.  Providing  any 
service  to  an  audit  client  under 
circumstances  in  which  the  person 
providing  the  service  must  be  admitted 
to  practice  before  the  courts  of  a  United 
States  jurisdiction. 

(5)  Contingent  fees.  An  accountant  is 
not  independent  if,  at  any  point  during 
the  audit  and  professional  engagement 
period,  the  accountant  provides  any 
service  or  product  to  an  audit  client  for 
a  contingent  fee  or  a  commission,  or 
receives  a  contingent  fee  or  commission 
from  an  audit  client. 

(d)  Quality  controls.  An  accounting 
firm's  independence  will  not  be 
impaired  solely  because  a  covered 
person  in  the  firm  is  not  independent  of 
an  audit  client  provided: 

(1)  The  covered  person  did  not  know 
of  the  circumstances  giving  rise  to  the 
lack  of  independence: 
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(2)  The  covered  person's  lack  of 
independence  was  corrected  as 
prompdy  as  possible  under  the  relevant 
circumstances  after  the  covered  person 
or  accounting  firm  became  aware  of  it; 
and 

(3)  The  accounting  firm  has  a  quality 
control  system  in  place  that  provides 
reasonable  assurance,  taking  into 
account  the  size  and  nature  of  the 
accoimting  firm's  practice,  that  the 
accounting  firm  and  its  employees  do 
not  lack  independence,  and  that  covers 
at  least  all  employees  and  associated 
entities  of  the  accounting  firm 
participating  in  the  engagement, 
including  employees  and  associated 
entities  located  outside  of  the  United 
States, 

(4)  For  an  accounting  firm  that 
annually  provides  audit,  review,  or 
attest  services  to  more  than  500 
companies  with  a  class  of  securities 
registered  with  the  Commission  under 
section  1 2  of  the  Seciuities  Exchange 
Act  of  1934  (15  U.S.C.  78/),  a  quality 
control  system  will  not  provide  such 
reasonable  assiu^ance  unless  it  has  at 
least  the  following  features: 

(i)  Written  independence  policies  and 
procedures; 

(ii)  With  respect  to  partners  and 
managerial  employees,  an  automated 
system  to  identify  their  investments  in 
securities  that  might  impair  the 
accountant's  independence; 

(iii)  With  respect  to  all  professionals, 
a  system  that  provides  timely 
information  about  entities  from  which 
the  accountant  is  required  to  maintain 
independence; 

(iv)  An  annual  or  on-going  firm-wide 
training  program  about  auditor 
independence; 

(v)  An  annual  internal  inspection  and 
testing  program  to  monitor  adherence  to 
independence  requirements; 

(vi)  Notification  to  all  accoimting  firm 
members,  officers,  directors,  and 
employees  of  the  neune  and  title  of  the 
member  of  senior  management 
responsible  for  compliance  with  auditor 
independence  requirements; 

(vii)  Written  policies  and  procedures 
requiring  all  partners  and  covered 
persons  to  report  prompUy  to  the 
accounting  firm  when  they  are  engaged 
in  employment  negotiations  with  an 
audit  client,  and  requiring  the  firm  to 
remove  immediately  any  such 
professional  fi-om  that  audit  client's 
engagement  and  to  review  prompUy  all 
work  the  professional  performed  related 
to  that  audit  client's  engagement;  and 

(viii)  A  disciplinary  mechanism  to 
ensiuB  compliance  with  this  section. 

(e)  Transition  and  grandfathering. 

{!)  Transition. 


(i)  Appraisal  or  valuation  services  or 
fairness  opinions  and  internal  audit 
services.  Until  August  5.  2002. 
providing  to  an  audit  client  the  non- 
audit  services  set  forth  in  paragraphs 
(c)(4)(iii)  and  (c)(4)(v)  of  this  section 
will  not  impair  an  accountant's 
independence  with  respect  to  the  audit 
client  if  performing  those  services  did 
not  impair  the  accountant's 
independence  under  pre-existing 
requirements  of  the  Commission,  the 
Independence  Standards  Boards,  or  the 
accounting  profession  in  the  United 
States. 

(ii)  Other  financial  interests  and 
employment  relationships.  Until  May  7. 
2001,  having  the  financial  interests  set 
forth  in  paragraph  (c)(l)(ii)  of  this 
section  or  the  employment  relationships 
set  forth  in  paragraph  (c)(2)  of  this 
section  will  not  impair  an  accountant's 
independence  with  respect  to  the  audit 
client  if  having  those  financial  interests 
or  employment  relationships  did  not 
impair  the  accoimtant's  independence 
under  pre-existing  requirements  of  the 
Commission,  the  Independence 
Standards  Board,  or  the  accounting 
profession  in  the  United  States. 

(iii)  Quality  controls.  Until  December 
31,  2002,  paragraph  (d)(4)  of  this  section 
shall  not  apply  to  offices  of  the 
accoiuiting  firm  located  outside  of  the 
United  States. 

(2)  Grandfathering.  Financial  interests 
included  in  paragraphs  (c)(l)(ii)(A)  and 
(c)(l)(ii)(F)  of  this  section  and 
employment  relationships  included  in 
paragraph  (c)(2)  of  this  section  in 
existence  on  May  7,  2001,  and  contracts 
for  the  provision  of  services  described 
in  paragraph  (c)(4)(ii)  of  this  section  in 
existence  on  February  5.  2001  will  not 
be  deemed  to  impair  an  accountant's 
independence  if  they  did  not  impair  the 
accountant's  independence  under  pre- 
existing requirements  of  the 
Commission,  the  Independence 
Standards  Board,  or  the  accounting 
profession  in  the  United  States. 

(3)  Settling  financial  arrangements 
with  former  professionals.  To  the  extent 
not  required  by  pre-existing 
requirements  of  the  Commission,  the 
Independence  Standards  Board,  or  the 
accounting  profession  in  the  United 
States,  the  requirement  in  paragraph 
(c)(2)(iii)  of  this  section  to  settle 
financial  arrangements  with  former 
professionals  applies  to  situations  that 
arise  after  the  effective  date  of  this 
section. 

(f)  Definitions  of  terms.  For  purposes 
of  this  section: 

(1)  Accountant,  as  used  in  paragraphs 
(b)  through  (e)  of  this  section,  means  a 
certified  public  accountant  or  public 
accountant  performing  services  in 


connection  with  an  engagement  for 
which  independence  is  required. 
References  to  the  accoimtant  include 
any  accoimting  firm  with  which  the 
certified  public  accountant  or  public 
accountant  is  affiliated. 

(2)  Accounting  firm  means  an 
organization  (whether  it  is  a  sole 
proprietorship,  incorporated 
association,  partnership,  corporation, 
limited  liability  company,  limited 
liability,  partnership,  or  other  legal 
entity)  that  is  engaged  in  the  practice  of 
public  accounting  and  furnishes  reports 
or  other  documents  filed  with  the 
Commission  or  otherwise  prepared 
under  the  securities  laws,  and  all  of  the 
organization's  departments,  divisions, 
parents,  subsidiaries,  and  associated 
entities,  including  those  located  outside 
of  the  United  States.  Accounting  firm 
also  includes  the  organization's 
pension,  retirement,  investment,  or 
similar  plans. 

(3)  Accounting  role  or  financial 
reporting  oversight  role  means  a  role  in 
which  a  person  is  in  a  position  to  or 
does: 

(i)  Exercise  more  than  minimal 
influence  over  the  contents  of  the 
accounting  records  or  anyone  who 
prepares  them;  or 

(ii)  Exercise  influence  over  the 
contents  of  the  financial  statements  or 
anyone  who  prepares  them,  such  as 
when  the  person  is  a  member  of  the 
board  of  directors  or  similar 
management  or  governing  body,  chief 
executive  officer,  president,  chief 
financial  officer,  chief  operating  officer, 
general  counsel,  chief  accounting 
officer,  controller,  director  of  internal 
audit,  director  of  financial  reporting, 
treasurer,  vice  president  of  marketing,  or 
any  equivalent  position. 

(4)  Affiliate  of  the  audit  client  means: 
(i)  An  entity  that  has  control  over  the 

audit  client,  or  over  which  the  audit 
client  has  control,  or  which  is  under 
common  control  with  the  audit  client, 
including  the  audit  client's  parents  and 
subsidiaries; 

(ii)  An  entity  over  which  the  audit 
client  has  significant  influence,  unless 
the  entity  is  not  material  to  the  audit 
client; 

(iii)  An  entity  that  has  significant 
influence  over  the  audit  client,  unless 
the  audit  client  is  not  material  to  the 
entity;  and 

(iv)  Each  entity  in  the  investment 
company  complex  when  the  audit  client 
is  an  entity  that  is  part  of  an  investment 
company  complex. 

{5]  Audit  and  professional 
engagement  period  includes  both: 

U)  The  period  covered  by  any 
financial  statements  being  audited  or 
reviewed  (the  "audit  period");  and 


(ii)  The  period  of  the  engagement  to 
audit  or  review  the  audit  client's 
financial  statements  or  to  prepare  a 
report  filed  with  the  Commission  (the 
"professional  engagement  period"): 

(A)  The  professional  engagement 
period  begins  when  the  accountant 
either  signs  an  initial  engagement  letter 
(or  other  agreement  to  review  or  audit 

a  client's  financial  statements)  or  begins 
audit,  review,  or  attest  procedures, 
whichever  is  earlier;  and 

(B)  The  professional  engagement 
period  ends  when  the  audit  client  or  the 
accountant  notifies  the  Commission  that 
the  client  is  no  longer  that  accountant's 
audit  client. 

(iii)  For  audits  of  the  financial 
statements  of  foreign  private  issuers,  the 
"audit  and  professional  engagement 
period"  does  not  include  periods  ended 
prior  to  the  first  day  of  the  last  fiscal 
year  before  the  foreign  private  issuer 
first  filed,  or  was  required  to  file,  a 
registration  statement  or  report  with  the 
Commission,  provided  there  has  been 
full  compliance  with  home  country 
independence  standards  in  all  prior 
periods  covered  by  any  registration 
statement  or  report  filed  with  the 
Commission. 

(6)  Audit  client  means  the  entity 
whose  financial  statements  or  other 
information  is  being  audited,  reviewed, 
or  attested  and  any  affiliates  of  the  audit 
client,  other  than,  for  purposes  of 
paragraph  (c)(l)(i)  of  this  section, 
entities  that  are  affiliates  of  the  audit 
client  only  by  virtue  of  paragraph 
(f)(4)(ii)  or  (f)(4)(iii)  of  this  section. 

(7)  Audit  engagement  team  means  all 
partners,  principals,  shareholders,  and 
professional  employees  participating  in 
an  audit,  review,  or  attestation 
engagement  of  an  audit  client,  including 
those  conducting  concurring  or  second 
partner  reviews  and  all  persons  who 
consult  with  others  on  the  audit 
engagement  team  during  the  audit, 
review,  or  attestation  engagement 
regarding  technical  or  industry-specific 
issues,  transactions,  or  events. 

(8)  Chain  of  command  means  all 
persons  who: 

(i)  Supervise  or  have  direct 
maqagement  responsibility  for  the  audit, 
including  at  all  successively  senior 
levels  through  the  accounting  firm's 
chief  executive; 

(ii)  Evaluate  the  performance  or 
recommend  the  compensation  of  the 
audit  engagement  partner;  or 

(iii)  Provide  quality  control  or  other 
oversight  of  the  audit. 

(9)  Close  family  members  means  a 
person's  spouse,  spousal  equivalent, 
parent,  dependent,  nondependent  child, 
and  sibling. 


(10)  Contingent  fee  means,  except  as 
stated  in  the  next  sentence,  any  fee 
established  for  the  sale  of  a  product  or 
the  performance  of  any  service  pursuant 
to  an  arrangement  in  which  no  fee  will 
be  charged  unless  a  specified  finding  or 
result  is  attained,  or  in  which  the 
amount  of  the  fee  is  otherwise 
dependent  upon  the  finding  or  result  of 
such  product  or  service.  Solely  for  the 
purposes  of  this  section,  a  fee  is  not  a 
"contingent  fee"  if  it  is  fixed  by  courts 
or  other  public  authorities,  or,  in  tax 
matters,  if  determined  based  on  the 
results  of  judicial  proceedings  or  the 
findings  of  govenunental  agencies.  Fees 
may  vary  depending,  for  example,  on 
the  complexity  of  services  rendered. 

(11)  Covered  persons  in  the  firm 
means  the  following  partners, 
principals,  shareholders,  and  employees 
of  an  accounting  firm: 

(i)  The  "audit  engagement  team"; 

(ii)  The  "chain  of  command"; 

(iii)  Any  other  partner,  principal, 
shareholder,  or  managerial  employee  of 
the  accounting  firm  who  has  provided 
ten  or  more  hours  of  non-audit  services 
to  the  audit  client  for  the  period 
begiiming  on  the  date  such  services  are 
provided  and  ending  on  the  date  the 
accounting  firm  signs  the  report  on  the 
financial  statements  for  the  fiscal  year 
during  which  those  services  are 
provided,  or  who  expects  to  provide  ten 
or  more  hours  of  non-audit  services  to 
the  audit  client  on  a  recurring  basis;  and 

(iv)  Any  other  partner,  principal,  or 
shareholder  from  an  "office"  of  the 
accounting  firm  in  which  the  lead  audit 
engagement  partner  primarily  practices 
in  coimection  with  the  audit. 

(12)  Group  means  two  or  more 
persons  who  act  together  for  the 
purposes  of  acquiring,  holding,  voting, 
or  disposing  of  securities  of  a  registrant. 

(13)  Inmiediate  family  members 
means  a  person's  spouse,  spousal 
equivalent,  and  dependents. 

(14)  Investment  company  complex. 
(i)  "Investment  company  complex" 

includes: 

(A)  An  investment  company  and  its 
investment  adviser  or  sponsor; 

(B)  Any  entity  controlled  by  or 
controlling  an  investment  adviser  or 
sponsor  in  paragraph  (f){14)(i)(A)  of  this 
section,  or  any  entity  under  common 
control  with  an  investment  adviser  or 
sponsor  in  paragraph  (f)(14)(i)(A)  of  this 
section  if  the  entity: 

(1)  Is  an  investment  adviser  or 
sponsor;  or 

(2)  Is  engaged  in  the  business  of 
providing  administrative,  custodian, 
underwriting,  or  transfer  agent  services 
to  any  investment  company,  investment 
adviser,  or  sponsor;  and 


(C)  Any  investment  company  or  entity 
that  would  be  an  investment  company 
but  for  the  exclusions  provided  by 
section  3(c)  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-3(c))  that  has 
an  investment  adviser  or  sponsor 
included  in  this  definition  by  either 
paragraph  (f)(14)(i)(A)  or  (0(14)(i)(B)  of 
this  section. 

(ii)  An  investment  adviser,  for 
purposes  of  this  definition,  does  not 
include  a  sub-adviser  whose  role  is 
primarily  portfolio  management  and  is 
subcontracted  with  or  overseen  by 
another  investment  adviser. 

(iii)  Sponsor,  for  purposes  of  this 
definition,  is  an  entity  that  establishes  a 
unit  investment  trust. 

(15)  Office  means  a  distinct  sub-group 
within  an  accounting  firm,  whether 
distinguished  along  geographic  or 
practice  lines. 

(16)  Rabbi  trust  means  an  irrevocable 
trust  whose  assets  are  not  accessible  to 
the  accounting  firm  until  all  benefit 
obligations  have  been  met,  but  are 
subject  to  the  claims  of  creditors  in 
banlcruptcy  or  insolvency. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  general  authority  citation  for 
Part  240  is  revised  to  read,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2.  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77m.  78c,  78d.  78f.  781,  78j,  78}-l. 
78k,  78k-l,  78/,  78m.  78n,  78o,  78p,  78q.  78s, 
78u-5,  78w,  78x,  7811,  78mm.  79q,  79t,  80a- 
20,  80a-23.  80a-29.  80a-37,  80b-3,  80b-4 
and  80b-ll,  unless  otherwise  noted. 
***** 

5.  By  amending  §  240.14a-101  to  add 
paragraph  (e)  to  Item  9  to  read  as 

follows: 

§  240. 1 4a-1 01     Schedule  1 4 A  Information 
required  in  proxy  statement 

***** 

Item  9.  Independent  public  accountants. 


(e)(1)  Disclose,  under  the  caption  Audit 
Fees,  the  aggregate  fees  billed  for  professional 
services  rendered  for  the  audit  of  the 
registrant's  annual  financial  statements  for 
the  most  recent  fiscal  year  and  the  reviews 
of  the  financial  statements  included  in  the 
registrant's  Forms  \&-Q  (17  CFR  249.308a)  or 
lO-QSB  (17  CFR  249.308b)  for  that  fiscal 
year. 

(2)  Disclose,  under  the  caption  Financial 
Information  Systems  Design  and 
Implementation  Fees,  the  aggregate  fees 
billed  for  the  professional  services  described 
in  Paragraph  (c)(4)(ii)  of  Rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01(c)(4)(ii)) 
rendered  by  the  principal  accountant  for  the  . 
most  recent  fiscal  year.  For  purposes  of  this 
disclosure  item,  registrants  that  are 
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investment  companies  must  disclose  fees 
billed  for  services  rendered  to  the  registrant, 
the  registrant's  investment  adviser  (not 
including  any  sub-adviser  whose  role  is 
primarily  portfolio  management  and  is 
subcontracted  with  or  overseen  by  another 
investment  adviser),  and  any  entity 
controlling,  controlled  by,  or  under  common 
control  with  the  adviser  that  provides 
services  to  the  registrant. 

(3)  Disclose,  under  the  caption  All  Other 
Fees,  the  aggregate  fees  billed  for  services 
rendered  by  the  principal  accountant,  other 
than  the  services  covered  in  paragraphs  (e)(1) 
and  (e)(2)  of  this  section,  for  the  most  recent 
Hscal  year.  For  purposes  of  this  disclosure 
item,  registrants  that  are  investment 


companies  must  disclose  fees  billed  for 
services  rendered  to  the  registrant,  the 
registrant's  investment  adviser  (not  including 
any  sub-adviser  whose  role  is  primarily 
portfolio  management  and  is  subcontracted 
with  or  overseen  by  cuiother  investment 
adviser),  and  any  entity  controlling, 
controlled  by,  or  under  common  control  with 
the  adviser  that  provides  services  to  the 
registrant. 

(4)  Disclose  whether  the  audit  committee 
of  the  board  of  directors,  or  if  there  is  no  such 
committee  then  the  board  of  directors,  has 
considered  whether  the  provision  of  the 
services  covered  in  paragraphs  (e)(2)  and 
{e){3)  of  this  section  is  compatible  with 


maintaining  the  principal  accountant's 
independence. 

(5)  If  greater  than  50  percent,  disclose  the 
percentage  of  the  hours  expended  on  the 
principal  accountant's  engagement  to  audit 
the  registrant's  financial  statements  for  the 
most  recent  fiscal  year  that  were  attributed  to 
work  performed  by  persons  other  than  the 
principal  accountant's  full-time,  permanent 
employees. 

Dated:  November  21,  2000. 
By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  16, 101,  and  115 

[Docket  Nos.  98N-1230,  96P-0418,  and 
97P-0197] 

RIN  0910-AB30 

Food  Lat)ellng,  Safe  Handling 
Statements,  Labeling  of  Shell  Eggs; 
Refrigeration  of  Shell  Eggs  Held  for 
Retail  Distribution 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  its 
food  labeling  regulations  to  require  a 
safe  handling  statement  on  cartons  of 
shell  eggs  that  have  not  been  treated  to 
destroy  Salmonella  microorganisms. 
The  agency  also  is  requiring  that,  when 
held  at  retail  establishments,  shell  eggs 
be  stored  and  displayed  under 
refrigeration  at  a  temperature  of  7.2  °C 
(45  °F)  or  less.  FDA  is  taking  these 
actions  because  of  the  number  of 
outbreaks  of  foodbome  illnesses  and 
deaths  caused  by  Salmonella  Enteritidis 
(SE)  that  are  associated  with  the 
consumption  of  shell  eggs.  These 
actions  also  respond,  in  part,  to 
petitions  from  Rose  Acres  Farm,  Inc., 
and  the  Center  for  Science  in  the  Public 
Interest  (CSFI).  Safe  handling  statements 
will  help  consumers  take  measures  to 
protect  themselves  from  illness  or 
deaths  associated  with  consumption  of 
shell  eggs  that  have  not  been  treated  to 
destroy  Salmonella  (all  serotypes). 
Refrigeration  of  shell  eggs  that  have  not 
been  treated  to  destroy  Salmonella  will 
help  prevent  the  growth  of  SE  in  shell 
eggs- 

DATES:  This  rule  is  effective  September 
4,  2001,  except  §115.50,  which  is 
effective  June  4.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  labeling  provisions:  Geraldine  A. 
June,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-822),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4561. 
For  refrigeration  provisions:  Nancy  S. 
Bufano,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-401-2022. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Shell  Egg  Labeling 

A.  Rationale  for  the  Safe  Handling 
Statement 


B.  Safe  Handling  Statement 

1.  Comments  on  the  Focus  Group  Research 

2.  Description  of  the  Hazard 

3.  Description  of  At-Risk  Consumers 

4.  Cooking  Instructions 

5.  Other  Comments  on  the  Text  of  the  Safe 
Handling  Statement 

6.  Alternatives  to  the  Proposed  Label 
Statement 

7.  Placement  and  Prominence 

a.  Placement  and  Type  Size  of  the  Safe 
Handling  Statement 

b.  Use  of  Graphics 

c.  Labeling  for  Shell  Eggs  Not  for  Direct 
Sale  to  Consumers 

8.  Other  Labeling  Issues 

C.  Comments  on  Effective  Date 

III.  Refrigeration  of  Shell  Eggs  in  Retail 
Establishments 

A.  Refrigeration  Temperature 
Requirements 

B.  Enforcement  of  the  Refrigeration 
Requirement 

C.  Changes  to  the  Proposal 

IV.  Final  Regulatory  Impact  Analysis 

A.  Benefit-Cost  Analysis 

1.  Regulatory  Options 

2.  BeneSts 

3.  Costs 

a.  Labeling 

b.  Refrigeration 

c.  Changes  in  Consumer  Practices 

4.  Summary  of  Costs  and  Benefits 

B.  Small  Entity  Analysis 

1.  Introduction 

2.  Economic  Effects  on  Small  Entities 

a.  Number  of  Small  Entities  Affected 

b.  Costs  for  Small  Entities. 

3.  Regulatory  Options 

'     a.  Exemption  for  Small  Establishments, 
b.  Longer  Compliance  Periods. 

4.  Recordkeeping  and  Recording 
Requirements 

5.  Worst  Case  for  a  Small  Establishment 

6.  Summary  of  Small  Entity  Analysis 

V.  Federalism 

VI.  Environmental  Impact 

VII.  Paperwork  Reduction  Act  of  1995 

VIII.  References 

I.  Background 

FDA  and  the  Food  Safety  and 
Inspection  Service  (FSIS)  of  the  U.S. 
Department  of  Agriculture  (USDA)  share 
Federal  authority  to  regulate  eggs.  The 
two  agencies  published  in  the  Federal 
Register  of  May  19, 1998  (63  FR  27502), 
an  advanced  notice  of  proposed 
rulemaking  seeking  information  on  how 
to  identify  farm-to-table  actions  that 
would  decrease  food  safety  risks 
associated  with  shell  eggs.  On  July  1, 
1999,  FDA  and  FSIS,  in  testimony 
before  the  Subcommittee  on  Oversight 
of  Government  Management, 
Restructuring,  and  the  District  of 
Columbia  of  the  Senate  Committee  on 
Governmental  Affairs,  conunitted  to 
developing  by  November  1,  1999,  an 
action  plan  to  address  the  presence  of 
SE  in  shell  eggs  using  a  farm-to-table 
approach.  On  August  26,  1999,  FDA  and 
FSIS  jointly  held  a  public  meeting  to 
gather  stakeholders'  input  and  to 


discuss  the  development  of  the  action 
plan.  On  December  10,  1999,  FDA  and 
FSIS  presented  the  Egg  Safety  Action 
Plan  (Ref.  1)  to  the  President.  The  plan 
identifies  the  systems  and  practices 
from  production  to  consumption  that 
must  be  implemented  to  reduce  and, 
ultimately,  eliminate  eggs  as  a  source  of 
human  SE  illnesses.  This  plan  includes 
requirements  for  refrigeration  at  retail 
and  requirements  for  the  safe  handling 
statement  being  issued  in  this 
rulemaking.  FDA,  along  with  FSIS, 
intends  to  use  information  gathered  by 
both  agencies  to  develop  and  implement 
a  comprehensive  program  to  address  the 
safety  of  shell  eggs  from  farm  to  table. 

In  the  FederaJRegister  of  July  6, 1999 
(64  FR  36492),  FDA  published  a 
proposed  rule  (hereinafter  referred  to  as 
"the  proposal")  to  require  safe  handling 
label  statements  on  shell  eggs  that  have 
not  been  treated  to  destroy  Salmonella 
microorganisms  and  refrigeration  of 
these  shell  eggs  while  held  by  retail 
establishments.  In  a  separate  document 
in  the  same  issue  of  the  Federal  Register 
(64  FR  36516).  FDA  published  a 
Prelimiuciry  Regulatory  Impact  Analysis 
(PRIA)  and  Initial  Regulatory  Flexibility 
Analysis  of  the  proposal.  FDA  proposed 
these  regulations  because  of  the  number 
of  outbreaks  and  deaths  associated  with 
the  consumption  of  shell  eggs  that  have 
not  been  treated  to  destroy  Salmonella. 
Interested  parties  were  given  until 
September  20.  1999,  to  comment  on  the 
proposal. 

FDA  received  approximately  790 
responses,  each  containing  one  or  more 
comments,  to  the  proposal.  These 
responses  were  received  from  the  egg 
industry,  egg  packaging  companies, 
trade  associations,  consiuners, 
consumer  interest  groups,  animal 
interest  groups,  academia.  State 
Government  agencies,  members  of 
Congress,  and  a  foreign  Government 
agency.  More  than  700  of  these 
conunents  addressed  forced  molting, 
which  is  directed  at  the  production  of 
shell  eggs,  and,  therefore,  outside  of  the 
scope  of  this  rulemaking,  and  will  not 
be  addressed  in  this  document.  Other 
comments  also  addressed  issues  that  are 
outside  the  scope  of  this  rule  and  will 
not  be  addressed  in  this  document  (e.g., 
implementation  of  national  stcindards 
for  quality  assurance  (QA)  programs, 
implementation  of  Hazard  Analysis  and 
Critical  Control  Points  (HACCP) 
programs,  use  of  sanitary  standard 
operating  procedm-es.  Good  Agricultural 
Practices/Good  Manufacturing  Practices, 
and  other  intervention  procedures  such 
as  manipulation  of  feeds  and 
competitive  exclusion  to  control  SE, 
sell-by  dates,  uniform  coding,  repacking 
of  shell  eggs,  refrigeration  of  nest  nm 


shell  eggs,  and  creation  of  a  single  food 
safety  agency  responsible  for  eggs). 
These  comments  were  considered  by  the 
agency  in  its  action  plan  to  address  the 
presence  of  SE  in  shell  eggs  and  will  be 
considered  in  the  development  of 
subsequent  proposed  measvu-es  aimed  at 
improving  egg  safety. 

Some  of  the  remaining  comments 
supported  the  proposal.  Others  opposed 
the  proposal  or  suggested  modifications 
to  the  proposal.  The  relevant  comments 
and  the  agency's  responses  to  the 
comments  are  discussed  below. 

II.  Shell  Egg  Labeling 

A.  Rationale  for  the  Safe  Handling 
Statement 

In  the  proposal,  FDA  discussed  the 
risk  of  foodbome  illness  associated  with 
the  consumption  of  shell  eggs.  In  1997, 
there  were  7,924  SE  isolates  reported  to 
the  Centers  for  Disease  Control  and 
Prevention  (CDC).  In  1998,  58  percent  of 
the  SE  outbreaks  reported  to  CDC  where 
a  food  vehicle  was  identified  impUcated 
foods  containing  eggs.  Although  recent 
CDC  data  show  a  44  percent  decrease  in 
the  isolation  rate  of  SE,  FDA  believes 
that  the  incidence  of  SE  is  still  too  high. 
As  discussed  in  the  proposal  (64  FR 
36492  at  36501),  FDA  believes  that  it 
could  take  considerable  time  to  design 
and  implement  a  complete  program  that 
would  eliminate  eggs  as  a  source  of 
human  SE  illnesses,  and  indeed  the  Egg 
Safety  Action  Plan  has  a  10-year 
timeframe  to  achieve  that  goal  (Ref.  1). 
However,  as  part  of  this  program,  FDA 
determined  that  there  are  measiues  that 
can  be  put  in  place  quickly  that  can 
reduce  the  risks  to  consumers: 
refiigeration,  which  lengthens  the 
effectiveness  of  the  eggs'  natiu-al 
defenses  against  SE  and  slows  the 
growth  rate  of  SE,  and  thorough 
cooking,  which  kills  viable  SE  that  may 
be  present.  The  agency  maintained  in 
the  proposal  that,  unless  informed  about 
the  risks  presented  by  eggs 
contaminated  with  SE  and  ways  that 
they  may  reduce  these  risks,  consiuners 
could  suffer  serious  illness  or  death 
from  consumption  of  raw  or 
undercooked  eggs.  Accordingly,  FDA 
proposed  to  require  safe  handling 
statements  on  shell  eggs  to  inform 
consumers  that  there  may  be  a  risk 
associated  with  consumption  of  eggs 
and  ways  that  they  can  properly  handle 
and  prepare  eggs  in  order  to  reduce  such 
risks. 

(Comment  1)  Several  comments 
maintained  that  FDA  overstated  the 
magnitude  of  the  risk  associated  with 
SE.  One  comment  contended  that  the 
incidence  of  illness  cited  in  the 
iroposal  was  misleading.  For  example. 


the  comment  stated  that  information  on 
all  cases  of  salmonellosis  was  cited  with 
the  implication  that  it  has  a  direct 
application  to  salmonellosis  from  SE. 
The  comment  stated  that  information  on 
foodbome  disease  data  from  the  years 
where  salmonellosis  associated  with  SE 
was  increasing  were  included  in  the 
proposal,  whereas,  data  from  1995  to 
1998  showing  a  decrease  in 
salmonellosis  associated  with  SE  were 
omitted.  Some  comments  pointed  out 
that  recent  data  from  CDC  showing  a  44 
percent  decrease  in  the  isolation  rate  of 
SE  from  1996  to  1998  do  not  support 
FDA's  conclusion  of  a  continued 
predominance  of  SE.  Furthermore,  one 
comment  pointed  out  that  there  was 
only  a  14  percent  decrease  in  the 
isolation  rate  of  all  Salmonella 
serotypes  in  the  same  time  period  as  the 
44  percent  decrease  in  the  isolation  rate 
ofSE. 

FDA  disagrees  that  it  overstated  the 
magnitude  of  the  risk  associated  with 
SE.  The  comment  misunderstood  how 
the  data  were  presented  in  the  proposal. 
FDA  did  not  present  the  data  regarding 
the  incidence  of  all  cases  of 
salmonellosis  to  imply  that  these  cases 
were  reflective  of  SE-associated  cases  of 
salmonellosis.  Rather,  FDA  used  this 
information  to  place  SE-associated 
salmonellosis  in  context  of  the 
epidemiology  of  Salmonella  overall. 
First,  in  the  proposal,  FDA  discussed 
the  severity  of  salmonellosis  and  the 
magnitude  of  the  disease,  i.e.,  niunbers 
of  reported  illnesses.  Next,  the  agency 
discussed  the  niunbers  of  SE-associated 
cases  of  salmonellosis  and  the  fact  that 
shell  eggs  are  the  major  source  of  SE- 
related  cases  of  salmonellosis  where  a 
food  vehicle  is  identified. 

The  agency  also  disagrees  with  the 
comment  stating  that  FDA  did  not 
include  information  on  the  decrease  in 
the  rate  of  infections  caused  by  SE  from 
1996  to  1998.  On  the  contrary,  in  the 
proposal  (64  FR  36492  at  36493),  FDA 
stated  that  recent  CDC  data  showed  a  44 
percent  decrease  in  the  isolation  rate  of 
SE.  However,  the  agency  concluded 
that,  even  with  the  decrease  in  the 
isolation  rate  of  SE  reported  by  CDC,  the 
incidence  of  SE  associated  with  eggs 
was  still  too  high  and  additional 
measures  could  and  should  be  put  in 
place  to  reduce  the  incidence  even 
fiulher. 

B.  Safe  Handling  Statement 

In  the  proposal,  FDA  tentatively 
concluded  that  certain  elements  were 
essential  to  an  effective  safe  handling 
statement,  i.e.,  an  informational 
statement  that  describes  the  hazard  and 
the  at-risk  consumers,  an  instructional 
statement  that  describes  measures  that 


consumers  can  take  to  reduce  or 
eliminate  the  risk,  and  a  linking 
statement  that  relates  the  informational 
statement  to  the  instructional  statement. 
Applying  the  essential  elements,  FDA 
crafted  several  examples  of  label 
statements.  FDA  conducted  focus  group 
research  to  evaluate  consmner 
understanding  of  the  safe  handling 
statements  to  test  their  effectiveness  in 
informing  consiuners  of  the  risks 
associated  with  shell  eggs  and  of  the 
safe  handling  practices  that  may  be  used 
to  mitigate  the  risks. ^  Based  on 
information  from  the  focus  groups,  FDA 
proposed  to  require  the  following  safe 
handling  statement  on  shell  eggs  that 
have  not  been  treated  to  destroy 
Salmonella: 
SAFE  HANDLING  INSTRUCTIONS: 
Eggs  may  contain  harmful  bacteria 
known  to  cause  serious  illness, 
especially  in  children,  the  elderly,  and 
persons  with  weakened  immune 
systems.  For  your  protection:  keep  eggs 
refrigerated;  cook  eggs  until  yolks  are 
firm;  and  cook  foods  containing  eggs 
thoroughly. 

1 .  Conunents  on  the  Focus  Group 
Research 

(Comment  2)  Several  comments 
questioned  FDA's  focus  group  research. 
One  comment  maintained  that,  although 
focus  groups  are  helpful  tools  to  obtain 
feedback  on  food  safety  messages,  FDA 
tested  four  very  similar  versions  of  the 
same  label  statement  and,  therefore, 
could  not  judge  whether  its  proposed 
statement  provided  consumers  with 
information  they  thought  was  necessary. 
The  comment  concluded  that  the  label 
statements  tested  by  FDA  did  not 
adequately  reflect  how  consumers 
perceived  FDA's  proposed  safe  handling 
statement  versus  any  other  statement. 

FDA  disagrees  vdth  this  conunent. 
The  comment  misunderstood  the  intent 
of  the  focus  group  research.  The  intent 
of  the  research  was  for  FDA  to  gauge 
how  best  to  word  the  safe  handling 
statement  so  that  it  is  understood  by 
consumers,  not  to  determine  what 
information  is  necessary  in  the 
statement.  FDA  developed  several 
statements  containing  information 


'  The  moderator  of  the  focus  groups  asked 
participants  about  their  knowledge  of  the  possible 
health  effects  associated  with  eggs  as  well  as  their 
personal  experiences  with  handling  eggs.  After 
assessing  the  participants'  knowledge  and  attitudes, 
the  moderator  gave  the  participants  a  series  of  safe 
handling  statements  for  shell  eggs  on  individual 
sheets  of  8.5  x  11 -inch  white  paper.  The  moderator 
engaged  the  participants  in  discussions  on  the 
impact  of  the  statements  and  asked  them  to 
compare  each  statement  with  the  other  statements. 
The  moderator  also  asked  participants  to  comment 
on  the  format  of  the  statements.  The  focus  of  the 
discussions  was  whether  they  understood  the 
message. 
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judged  by  FDA  subject  matter  experts  to 
be  most  necessary  to  consumers.  These 
subject  matter  experts  arrived  at  their 
determination  of  necessary  information 
content  after  considering  suggestions  for 
messages  that  were  submitted  by 
outside  organizations  (Ref.  2).  FDA 
provided  five  different  safe  handling 
statements  for  discussion  in  the  focus 
groups.  During  the  focus  groups, 
participants  discussed  specific  phrasing 
or  message  elements  within  each 
statement  to  gauge  the  effect  of  both  the 
specific  elements  of  the  message  and  the 
overall  message.  Participants  also 
provided  input  on  how  formatting  could 
make  the  statement  more  readable. 
Thus,  while  adhering  to  the  content 
judged  necessary  by  FDA  subject  matter 
experts,  the  agency  assessed  numerous 
variations  in  how  to  best  word  and 
format  the  statement  to  communicate 
effectively  with  consumers. 

(Comment  3)  One  comment  stated 
that,  although  FDA  did  conduct  some 
focus  group  testing,  it  should  conduct 
direct  testing  such  as  mall-intercept 
studies  to  further  refine  the  statement. 
This  comment  maintained  that 
considering  the  susceptibility  of  older 
persons  to  foodborne  illness,  FDA 
should  direct  its  message  testing  to  this 
group. 

FDA  disagrees  that  it  needs  to 
conduct  mall-intercept  studies  to  fine 
tune  the  statement.  If  focus  group 
results  are  not  clear  cut,  then  an 
experimental  quantitative  method  such 
as  mall-intercept  studies  could  be  used 
to  fine  tune  the  message.  In  this  case, 
however,  the  focus  group  results  were 
so  consistent  that  FDA  did  not  deem  it 
necessary  to  conduct  experimental 
testing.  In  addition,  the  focus  group 
testing  of  the  safe  handling  statements 
included  consumers  60  years  of  age  and 
older.  These  older  consumers  did  not 
differ  greatly  from  younger  consumers 
in  their  responses  to  the  safe  handling 
statements  that  were  tested. 
Consequently,  FDA  sees  no  need  to 
conduct  additional  testing  on  older 
persons. 

2.  Description  of  the  Hazard 

Most  of  the  comments  that  responded 
to  the  proposed  labeling  supported  the 
concept  of  safe  handling  instructions  for 
shell  eggs.  However,  some  of  these 
comments  opposed  the  specific 
language  in  the  proposed  statement  for 
the  reasons  discussed  below. 

(Comment  4)  Many  of  these  comments 
asserted  that  including  a  description  of 
the  hazard,  i.e.,  "eggs  may  contain 
harmful  bacteria  known  to  cause  serious 
iUness,  especially  in  children,  the 
elderly,  and  persons  with  weakened 
immune  systems,"  is  unwarranted. 


Several  comments  contended  that  the 
hazard  description  will  distract 
consumers  from  the  safe  handling 
instructions.  To  support  this  assertion, 
one  conmient  presented  consumer 
research  fi-om  the  American  Egg  Board 
(AEB)  and  concluded  from  it  that  most 
respondents  saw  FDA's  proposed  label 
statement  as  a  warning  that  eggs  are 
harmful  rather  than  a  message  to 
promote  safe  handling.  Some  comments 
asserted  that  consumers  have  become 
weary  of  labels  and  warnings  and  no 
longer  pay  attention  to  them.  Other 
comments  expressed  their  concern  that, 
because  of  the  length  of  the  hazard 
description,  consumers  may  not  read 
the  entire  statement  and,  thus,  would 
not  read  the  safe  handling  instructions. 

Several  comments  that  opposed  the 
inclusion  of  the  hazard  statement 
maintained  that  consumers  are  aware  of 
risks  associated  with  SE  in  eggs  and, 
therefore,  the  description  is 
unnecessary.  One  of  these  comments 
presented  data  from  a  survey  conducted 
by  the  California  Department  of  Public 
Health  Services  that  showed  that  84 
percent  of  the  respondents  were  aware 
that  eggs  contained  bacteria  that  could 
cause  illness.  The  comment  also  pointed 
out  that  a  consumer  survey  in  Iowa 
reported  that  93  percent  of  those 
surveyed  were  aware  of  Salmonella  in 
eggs.  Another  survey  in  California 
showed  that  86  percent  of  the  English- 
language  respondents  were  aware  of 
Salmonella  in  eggs.  The  comment  noted 
that  a  FDA  survey  in  1998  showed  that 
%  of  respondents  had  heard  of 
Salmonella  and  knew  that  cooking 
would  kill  it.  This  represented  a  60 
percent  increase  from  a  survey  done  in 
1993.  According  to  another  comment, 
before  FDA  implements  such  a  strongly 
worded  safe  handling  instruction,  it 
should  determine  whether  consumers 
are  really  uninformed  about  the 
possibility  of  the  presence  of  illness- 
causing  bacteria  in  eggs. 

Several  comments  maintained  that  the 
proposed  safe  handling  statement  for 
eggs  is  more  harsh  than  the  safe 
handling  statement  on  meat  and  poultry 
and,  therefore,  unfairly  targets  the  egg 
industry.  One  comment  pointed  out  that 
USDA's  risk  assessment  estimated  that 
the  contamination  rate  for  eggs  is  1  egg 
in  20,000,  which,  according  to  the 
comment,  is  several  orders  of  magnitude 
lower  than  most  animal  products.  Thus, 
the  comment  maintained  that  because 
the  risk  of  becoming  ill  can  be 
eliminated  completely  with  proper 
handling  and  cooking,  such  a  harsh 
hazard  description  for  a  product  with  a 
small  risk  is  not  justified. 

In  the  proposal,  FDA  discussed  its 
concern  that  unless  consumers  are 


advised  of  the  risks  presented  by  eggs 
contaminated  with  SE  and  ways  that 
they  could  reduce  these  risks, 
consumers,  especially  those  that  are  at 
greatest  risk,  could  suffer  serious  illness 
or  death  fi-om  the  consumption  of  raw 
or  imdercooked  eggs.  The  agency's 
primary  intent  in  proposing  the  label 
statement  for  eggs  was  to  give 
consumers  ways  to  reduce  their  risk, 
without  having  to  avoid  the  product.  In 
addition,  consumer  research  available  to 
the  agency  indicated  that  label  messages 
generally  are  more  credible  when 
consumers  know  the  reason  for  the 
message  (Ref.  3).  Therefore,  the  agency 
tentatively  concluded  that  to  adequately 
inform  consumers  there  was  a  need  to 
include  information  on  why  there  was 
a  risk  associated  with  consimiption  of 
raw  or  improperly  cooked  shell  eggs. 
However,  in  light  of  the  comments  that 
asserted  that  the  hazard  description:  (1) 
Is  not  new  information,  (2)  is  not 
consistent  with  safe  handling  statements 
on  other  raw  animal  products,  and  (3) 
may  distract  consumers  from  the  safe 
handling  instructions,  the  agency  is 
persuaded  that  it  should  reconsider  the 
necessity  of  the  hazard  description  as 
proposed. 

Tne  agency  is  persuaded  by 
information  provided  by  FDA's 
consumer  research  and  comments  to  the 
proposal  that  the  risks  associated  with 
consumption  of  SE-contaminated  eggs  is 
not  new  information  to  consumers.  FDA 
survey  data  indicate  that  the  percentage 
of  consumers  eating  raw  eggs  has 
declined  in  recent  years,  as  appropriate 
food  safety  practices  have  received  more 
publicity  (Ref.  4).  FDA's  own  focus 
group  research  indicated  that  many 
consumers  were  aware  that  Salmonella 
is  the  major  cause  of  foodborne  illness 
associated  with  egg  consumption. 
Because  many  of  the  consumers  stated 
that  they  knew  of  the  risk  associated 
with  eggs,  they  considered  the  safe 
handling  statement  to  be  more  of  a 
reminder  than  to  provide  new 
information. 

FDA  recognizes  that  the  proposed 
label  statement  is  different  than  that  for 
meat  and  poultry.  In  crafting  the  label 
statement,  the  agency  relied  on  previous 
focus  group  research  that  indicates 
consumers  prefer  messages  that  are 
more  specific  to  the  nature  of  the  hazard 
and  the  appropriate  action  to  take 
because  of  the  hazard  (Ref.  3).  The 
agency  points  out,  however,  that  there 
are  differences  in  the  labeling  issues 
involved,  which  result  in  some 
differences  in  wording.  For  example,  in 
the  meat/poultry  safe  handling 
statement  there  is  no  specific  mention  of 
the  food,  rather  the  statement  uses 
"some  products"  whereas,  the  proposed 


statement  for  eggs  refers  to  "eggs."  Th^ 
agency  points  out  that  the  meat/poultry 
statement  was  designed  to  appear  on  a 
very  wide  range  of  products,  therefore, 
it  needed  to  be  more  general  in  the  way 
that  it  identifies  foods.  The  egg  label 
statement  will  appear  only  on  eggs  and, 
therefore,  can  be  more  specific. 
However,  FDA  acknowledges  that  the 

f)roposed  hazard  description  on  the 
abels  of  eggs  may  appear  more  harsh 
them  the  hazard  description  on  the 
packages  of  meat/poultry.  The  agency 
does  not  want  consumers  to  be  confused 
about  the  level  of  risk  associated  with 
the  consiunption  of  raw  or  undercooked 
eggs  versus  consumption  of  any  other 
raw  or  undercooked  animal  product. 

FDA  has  decided  to  revise  the  safe 
handling  statement  by  removing  the 
proposed  hazard  description,  i.e.,  "eggs 
.may  contain  harmful  bacteria  known  to 
cause  serious  illness  especiaUy  in 
children,  the  elderly,  and  persons  with 
weakened  immune  systems"  and 
replace  it  with  a  shorter  hazard 
description.  FDA  continues  to  believe 
that  the  safe  handling  statement  would 
be  more  effective  if  consumers  knew 
that  the  reason  for  following  the  safe 
handling  instructions  was  to  prevent 
illness  from  bacteria.  Consequently, 
FDA  has  decided  to  minimize  the 
potential  for  misunderstanding  by 
shortening  the  introductory  hazard 
description  to  "to  prevent  illness  from 
bacteria."  As  was  the  case  with  the 
proposed  hazard  statement,  this 
statement  alerts  consumers  to  the  reason 
why  it  is  important  to  adhere  to  the  safe 
handling  instructions  and  does  not  have 
the  same  potential  as  the  proposed 
statement  to  distract  consumers  fi-om 
the  safe  handling  message. 

Accordingly,  based  on  the  findings  of 
the  agency's  consumer  focus  group 
research  and  comments  to  the  proposal, 
FDA  is  revising  the  safe  handling 
statement  in  proposed  §  101.17(h)(1)  to 
read  as  follows: 

SAFE  HANDLING  INSTRUCTIONS: 

To  prevent  illness  from  bacteria:  keep  eggs 
refrigerated,  cook  eggs  until  yolks  are  firm, 
and  cook  foods  containing  eggs  thoroughly. 

3.  Description  of  At-Risk  Consumers 

(Comment  5)  A  few  comments 
opposed  the  description  of  at-risk 
groups  in  the  hazard  statement. 
According  to  one  comment,  consumers 
would  perceive  that  the  safe  handling 
instructions  are  targeted  only  at  the 
groups  listed  in  the  statement.  Another 
comment  pointed  out  that  the  safe 
handling  labels  on  meat  and  poultry  do 
not  list  at-risk  groups.  This  comment 
contended  that  because  of  the  low 
probability  of  contamination  of  eggs, 
vulnerable  populations  are  no  more  at 


risk  from  eggs,  and  probably  at  less  risk, 
than  they  are  fi-om  any  other  raw  animal 
product.  One  comment  requested 
removal  of  the  at-risk  groups  fi-om  the 
proposed  safe  handling  statement 
because  the  reference  to  at-risk  groups 
may  heighten  the  misperception  that 
eggs  are  a  dangerous  food. 

FDA  points  out  that  the  new  hazard 
description  does  not  include  the  listing 
of  at-risk  consumers.  While  FDA  survey 
data  indicated  that  most  consumers  do 
not  know  that  some  people  are  at  a 
higher  risk  of  foodborne  illness  than 
others  and  that  focus  group  participants 
thought  that  the  information  on  at-risk 
groups  was  an  important  aspect  of 
conununicating  the  nature  of  the  hazard, 
the  agency  has  reconsidered  whether,  in 
this  case,  it  is  necessary  to  provide  that 
information  on  the  labels  of  eggs.  The 
agency  acknowledges  that  the  labels  of 
meat/poultry  do  not  include  the  listing 
of  at-risk  consumers.  Because 
vulnerable  populations  are  at  greater 
r»k  of  most  foodborne  illnesses,  FDA 
believes  that  it  would  be  better  to 
provide  tbis  information  to  these 
consimiers  through  educational 
channels  rather  than  to  tie  the 
information  to  specific  products.  FDA 
does  not  want  at-risk  populations  to  be 
misled  to  believe  that  eggs  present  a 
greater  risk  to  them  than  other  raw 
animal  products.  Thus,  the  agency 
decided  to  remove  the  at-risk  consimiers 
fi-om  the  proposed  safe  handling 
statement  on  eggs  to  be  consistent  with 
label  statements  on  other  raw  animal 
products. 

FDA  believes  that  the  information  that 
eggs  may  be  harmful  to  certain 
vulnerable  populations  is  important 
information  that  must  be  conveyed  to 
these  consumers.  Therefore,  FDA  will 
continue  to  provide  information  about 
food  safety  to  consumers,  including 
those  at  greater  risk.  In  addition,  FDA 
plans  to  develop  an  educational  and 
outreach  campaign  after  the  publication 
of  this  final  rule  to  bring  attention  to  the 
new  requirements  for  shell  eggs  and  to 
disseminate  information  to  consumers, 
particularly  at-risk  populations  and 
those  that  prepare  their  meals. 

4.  Cooking  Instructions 

(Comment  6)  Most  comments  agreed 
that  there  should  be  an  instruction  on 
proper  cooking.  Although  some  of  the 
comments  supported  the  language  in  the 
cooking  instruction,  i.e.,  "cook  eggs 
until  yolks  are  firm,  and  cook  foods 
containing  eggs  thoroughly,"  a  few 
comments  objected  to  the  cooking 
instruction.  One  comment  stated  that 
the  phrase  "cook  thoroughly"  may  be 
too  vague,  but  offered  no  alternative 
language.  Another  comment  contended 


that  FDA  should  eliminate  the  phrase 
"cook  foods  containing  eggs 
thoroughly"  because  it  is  impossible  to 
cook  some  egg-containing  foods 
thoroughly,  e.g.,  meringue  and  Caesar 
salad.  The  comment  asserted  that  these 
foods  can  be  made  safe  by  using 
pasteurized  eggs  or  avoiding  the  food. 
Therefore,  the  comment  concluded  that 
because  the  proposed  phrase  cannot  be 
followed  in  all  cases,  it  should  be 
removed. 

FDA  disagrees  with  the  elimination  of 
the  phrase  "cook  foods  containing  eggs 
thoroughly."  FDA  believes  that  it  is 
necessary  to  inform  consumers  that, 
when  cooking  or  preparing  a  food  that 
contains  raw  eggs,  the  food  must  be 
cooked  thoroughly  to  reduce  the  risk  of 
illness.  The  agency  rejects  the  notion 
that  the  cooking  instruction  should  be 
removed  because  it  is  not  possible  to 
cook  all  egg-containing  foods 
thoroughly.  The  intent  of  the  cooking 
instruction  is  to  give  consumers 
information  generally  on  how  to 
properly  cook  eggs  and  egg-containing 
foods  to  reduce  risks.  The  intent  of  the 
message  is  not  to  cover  every  possible 
scenario  as  it  relates  to  eggs.  The  agency 
concludes  that  if  consimiers  recognize 
that  they  are  at  risk  of  illness  if  they 
consume  a  food  that  is  made  with  a  raw 
or  undercooked  egg,  they  would  avoid 
the  food  or  use  a  substitute,  e.g., 
pasteurized  egg  product,  to  reduce  the 
risk.  Thus,  FDA  is  retaining  the  cooking 
instructions,  as  proposed,  in  the  safe 
handling  statement. 

In  the  proposal,  FDA  requested 
comment  on  whether  it  should  require 
a  statement  that  the  product  shoidd  not 
be  used  for  certsun  purposes,  e.g.,  "use 
pasteurized  eggs  for  recipes  requiring 
raw  or  partially  cooked  eggs."  "The 
agency  also  requested  comment  on 
whether  it  should  include  on  the  label 
an  explicit  instruction  to  avoid  the 
product  for  at-risk  consumers  or  for 
individuals  preparing  food  for  at-risk 
consumers. 

(Comment  7)  One  comment  stated 
that  FDA  should  not  use  the  phrase  "use 
pasteurized  eggs  for  recipes  requiring 
raw  or  partially  cooked  eggs"  because 
consumers  cannot  readily  purchase 
certain  pasteurized  egg  products  in 
retail  stores,  e.g.,  egg  whites.  However, 
the  comment  did  not  provide  data  on 
the  availability  of  the  product.  There 
were  no  comments  that  supported  use  of 
the  statement  "use  pasteurized  eggs  for 
recipes  requiring  raw  or  partially 
cooked  eggs." 

Because  there  was  no  support  for  the 
subject  statement,  the  agency  is  not 
requiring  it  in  the  safe  handling 
statement.  In  addition,  FDA  did  not 
receive  any  comments  on  whether  it 


76096  Federal  Register / Vol.  65,  No.  234 /Tuesday,  December  5,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  234 /Tuesday,  December  5,  2000 /Rules  and  Regulations         76097 


should  include  an  explicit  instruction 
for  at-risk  consumers  to  avoid  the 
product,  and  therefore,  is  not  requiring 
such  a  statement.  However,  as 
announced  in  the  Egg  Safety  Action 
Plan,  FDA  plans  to  take  additional  steps 
to  protect  at-risk  consumers  by 
establishing  safe  egg  handling  and 
preparation  practices  consistent  with 
provisions  in  the  Food  Code.  (Refs.  1 
and  5). 

5.  Other  Comments  on  the  Text  of  the 
Safe  Handling  Statement 

(Comment  8)  Some  comments 
maintained  that  the  description  of  the 
hazard  will  frighten  consumers  and  will 
discourage  consiuners  from  eating  eggs. 
According  to  one  comment,  eggs  have  a 
history  of  consumer  avoidance  because 
of  the  fear  of  heart  disease  from  dietary 
cholesterol  provided  by  eggs.  This 
comment  asserted  that,  given  the  history 
and  perception  that  eggs  are  a  dangerous 
food,  the  proposed  statement  may  likely 
lead  to  further  avoidance  of  eggs.  The 
comment  suggested  that  additional 
language  be  placed  on  the  carton  to 
combat  the  negative  connotation  of  the 
safe  handling  statement. 

It  is  not  the  agency's  intent  to  frighten 
consiuners  or  discourage  consiunption 
of  eggs.  Rather,  the  main  purpose  of  the 
proposed  label  statement  is  to  provide 
consumers  with  information  on  how  to 
prepare  eggs  safely.  FDA  focus  group 
research  did  not  indicate  that  the 
proposed  hazard  description  frightened 
consumers.  Rather,  the  research 
indicated  that  consumers  perceived  the 
hazard  statement  as  a  helpful  reminder 
about  why  they  should  handle  eggs 
safely.  Thus,  FT)A  is  not  persuaded  that 
additional  language  to  combat  a 
negative  connotation  of  the  safe 
handling  statement  is  warranted. 
Nevertheless,  the  agency  believes  that  it 
is  less  likely  that  the  revised  safe 
handling  statement  would  frighten 
consumers. 

(Comment  9)  A  few  comments 
asserted  that  the  hazard  description  is 
unwarranted  for  eggs  produced  under  a 
proven  risk-reduction  program. 
According  to  one  of  these  comments, 
consumer  perception  of  the  frightening 
or  negative  nature  of  the  message  would 
negate  the  effort  put  forth  by  producers 
who  use  these  food-safety  programs. 
Another  comment  contended  that  the 
proposed  label  statement  with  the 
hazard  description  has  the  potential  to 
increase  foodbome  illness  because 
producers  would  be  less  likely  to 
participate  in  risk  reduction  programs  if 
their  products  would  still  be  required  to 
bear  the  hazard  component  of  the  safe 
handling  statement.  The  comments 
suggested  a  two-tiered  label  system,  i.e., 


one  label  statement  for  eggs  produced 
under  QA  systems  and  another  for  eggs 
that  are  not  produced  under  QA 
systems.  Another  comment  that 
supported  the  two-tiered  concept 
contended  that  although  the  safe 
handling  statement  on  eggs  produced 
under  on-farm  QA  programs  could  have 
a  less  stringent  hazard  description,  it 
should  not  omit  the  reference  to  the 
potential  hazard.  The  comment  offered 
the  following  two  tiered  labeling 
scheme: 
For  eggs  not  in  QA  programs: 

Caution:  Eggs  may  contain  illness-causing 
bacteria.  Keep  refrigerated.  Do  not  eat  raw. 
Cook  until  yolk  is  firm. 

For  those  in  QA  programs: 

SAFE  HANDLING  INSTRUCTIONS: 

To  prevent  illness,  keep  refrigerated.  Do  not 
eat  raw.  Cook  until  yolk  is  firm. 

As  an  alternative  to  the  proposed 
label  statement,  one  comment  suggested 
that  FDA  develop  and  adopt  a 
"positive"  label  system  that  would 
recognize  eggs  produced  under  proven 
risk  reduction  programs. 

FDA  recognizes  and  applauds  the 
work  being  done  by  States  and  industry 
to  address  egg  safety.  However,  FDA 
believes  that  two  different  label 
statements  in  the  marketplace  may  be 
confusing  to  consiuners.  A  different  safe 
handling  statement  for  eggs  produced 
under  QA  programs  could  mislead 
consiuners  to  believe  that  those  eggs  do 
not  require  safe  handling  when,  in  fact, 
both  categories  of  eggs  should  be 
handled  safely.  However,  in  light  of  the 
agency's  decision  to  revise  the  hazard 
description  to  "to  prevent  illness  from 
bacteria,"  the  question  of  a  two  tiered 
labeling  scheme  with  a  less  sfringent 
hazard  description  for  eggs  produced 
under  QA  plans  becomes  moot.  Finally, 
the  agency  is  not  persuaded  to  develop 
a  "positive"  labeling  scheme  for  eggs 
produced  under  QA  plans,  since  like  the 
two-tiered  approach,  it  could  create 
confusion.  However,  FDA  would  not 
object  to  "positive"  statements,  or  any 
other  voluntary  information  on  the 
labels  of  eggs,  as  long  as  the  information 
is  truthful  and  not  misleading.  This 
information  may  not  appear  inside  of 
the  box  with  the  required  safe  handling 
statement.  FDA  points  out  that 
information  may  be  considered 
misleading,  for  example,  if  it  implies 
that  a  food  is  safer  than  other  similar 
products  that  may  not  be  labeled. 

(Comment  10)  One  comment  from  a 
foreign  government  stated  that  it  uses 
QA  programs  and  HACCP  principles  to 
ensure  egg  safety  and  that  its  eggs  for 
export  into  the  United  States  must  be 
SE-free.  Thus,  the  comment  asserted 


that  the  proposed  label  statement  is 
unnecessary  for  its  products. 

The  agency  does  not  agree  with  the 
comment  that  a  foreign  government 
requirement  that  eggs  for  export  into  the 
•  United  States  be  SE-free  negates  the 
necessity  for  safe  handling  instructions. 
Unless  eggs  have  been  specifically 
treated  to  destroy  Salmonella,  FDA 
believes  that  there  still  is  a  chance  that 
the  eggs  contain  transovarian- 
transmitted  SE.  Further,  FDA  notes  that 
it  regulates  both  domestic  and  imported 
foods  on  an  equal  basis.  As  discussed 
above  in  this  section,  FDA  is  not 
permitting  a  different  safe  handling 
statement  for  eggs  produced  under  QA 
plans.  Thus,  FDA  is  not  establishing 
different  labeling  criteria  for  imported 
eggs  based  on  the  requirements  of  the 
country  of  origin. 

(Comment  11)  A  few  comments  stated 
that  the  safe  handling  statement  should 
begin  with  the  terms  "caution"  or 
"notice."  One  of  these  comments  stated 
that  the  word  "caution"  or  "notice" 
would  attract  the  consumer's  attention. 
Another  comment  asserted  that  the 
serious  public  health  threat  posed  by  SE 
warrants  a  cautionary  statement  on 
labels  that  informs  consumers  that  the 
way  they  are  accustomed  to  eating  eggs 
may  no  longer  be  safe.  This  comment 
contended  that  the  term  "safe  handling 
instructions"  does  not  achieve  the 
objective  of  communicating  to 
consumers  quickly  and  unambiguously 
that  eggs  may  be  unsafe.  Further, 
according  to  the  comment,  the  word 
"caution"  unlike  "warning"  or  "danger" 
would  not  cause  the  consumer  to  avoid 
the  product  altogether. 

Consumer  research  indicates  that  the 
word  "caution"  has  the  same 
connotation  to  consumers  as  "warning" 
and  is,  therefore,  inappropriate  for  a  safe 
handling  statement  (Ref.  6).  Because 
FDA's  focus  group  research  indicates 
that  consumers  believe  that  there  are 
practical,  simple  things  they  can  do  to 
control  the  risk  from  eggs,  a  safe 
handling  statement  is  more  appropriate 
and,  consequently,  the  most  appropriate 
signal  words  are  "safe  handling 
instructions."  In  addition,  as  discussed 
in  the  proposal  (64  FR  36492  at  36505), 
FDA  considered  the  term  "notice"  to 
introduce  the  safe  handling  statement 
and  concluded  that  the  term  would  not 
draw  attention  to  the  important  fact  that 
there  are  ways  to  reduce  the  risks  of 
foodbome  illness  other  than  avoidance 
of  the  product.  Therefore,  FDA  is  not 
changing  the  phrase  "safe  handling 
instructions"  to  "caution"  or  "notice." 

(Comment  12)  One  comment 
expressed  the  concern  that  the  safe 
handling  statement  would  be  difficult  to 


understand  because  it  is  above  a  fifth 
grade  reading  level. 

FDA  points  out  that  considerable 
effort  was  made  to  ensure  that  the 
language  in  the  statement  would  be 
understandable  to  consumers.  Specific 
phrases  or  message  elements  were  tested 
for  comprehensibility  either  in  the  egg 
focus  groups  or  in  previous  consumer 
research  on  food  safety  issues.  For 
example,  results  of  the  focus  group 
research  indicated  that  some 
participants  were  confused  by  the  term 
'shell  eggs"  and  found  "eggs"  more 
understandable.  They  also  found  the 
phrase  "cook  eggs  until  yolks  are  firm" 
more  understandable  than  "cook 
thoroughly."  These  findings  were  used 
to  craft  the  proposed  statement. 
Although  focus  group  participants  had 
varying  educational  levels,  those  with 
high  level  of  education,  e.g.,  graduate 
degrees,  were  excluded  &Dm 
participation.  None  of  the  participants 
appeared  to  find  the  message  difficult  to 
understand.  Thus,  the  agency  is  not 
persuaded  by  the  comment  that  the  safe 
handling  statement  would  be  difficult  to 
understand. 

Other  comments  addressing  the 
length  of  the  safe  handling  statement 
and  the  specific  wording  of  the  hazard 
description  in  the  safe  handling 
statement  have  become  moot  because 
FDA  has  revised  the  statement. 
Therefore,  those  comments  will  not  be 
addressed. 

6.  Alternatives  to  the  Proposed  Label 
Statement 

(Comment  13)  A  few  comments  stated 
that  the  label  statement  on  eggs  for 
household  consumers  should  be 
different  from  that  on  eggs  for  food 
service.  One  of  the  comments  offered 
the  following  suggested  labeling  in  a 
two  tiered  labeling  scheme: 

For  household  eggs: 

Keep  refrigerated  and  cook  thoroughly 

For  eggs  in  food  service: 

Handle  Safely:  refrigerate  promptly;  don't 
cross  contaminate;  clean  hands  and  surfaces 
often;  cook  to  proper  temperature. 

FDA  believes  that  the  statement 
suggested  by  the  comment  for 
household  consumers  does  not  provide 
adequate  information.  For  example,  the 
statement  required  by  §  101.17(h)(1) 
uses  the  phrase  "cook  eggs  until  yolks 
are  firm"  which  is  more  descriptive 
than  "cook  thoroughly."  Furthermore, 
FDA  was  not  persuaded  by  these 
comments  that  food  service 
establishments  need  additional 
information  on  cartons  of  eggs. 
Although  the  agency  recognizes  that 
many  of  the  SE-associated  outbreaks 
occur  in  food  service  establishments,  it 


does  not  agree  that  additional  labeling  is 
the  best  way  to  address  this  issue.  Thus, 
the  agency  is  not  persuaded  to  change 
the  safe  handling  statement  to  those 
suggested  by  the  comment. 

(Comment  14)  One  comment  stated 
that  a  lengthy  safe  handling  statement  is 
uimecessary  and,  alternatively, 
supported  tbe  use  of  the  following  on 
shell  eggs: 

IMPORTANT:  Must  Be  Kept  Refrigerated  to 
Maintain  Safety 
or 
IMPORTANT:  Must  Be  Kept  Refrigerated 

According  to  this  comment,  if  FDA 
determines  that  the  labels  of  shell  eggs 
need  safe  handling  instructions,  then 
those  instructions  should  be  in  addition 
to  the  statement  above. 

The  agency  is  not  persuaded  that  this 
suggested  label  statement  is  all  that  is 
needed  on  eggs  to  inform  consumers  of 
ways  that  they  may  protect  themselves. 
As  discussed  in  the  proposal,  two 
measures  that  would  mitigate  the  risk  of 
SE  in  shell  eggs  are  refrigeration  and 
proper  cooking.  The  suggested  message 
does  not  instruct  consumers  that  proper 
cooking  is  a  measure  that  they  can  take 
to  protect  themselves.  The  agency  also 
rejects  the  comment's  suggestion  that 
the  suggested  statement  appear  on  the 
label  in  addition  to  FDA's  proposed  safe 
handling  instructions.  Two  statements 
on  the  label  informing  consumers  to 
keep  eggs  refrigerated  would  be 
redundant.  FDA  believes  that  the  phrase 
"to  prevent  illness  from  bacteria" 
informs  consumers  that  refrigeration  is 
one  measure  they  can  take  to  reduce  or 
eliminate  the  risk  of  foodbome  illness. 
Thus,  FDA  concludes  that  it  is  implicit 
in  the  safe  handling  statement  that 
refrigeration  helps  maintain  safety. 

(Comment  15)  A  few  comments 
preferred  statements  that  were  very 
short,  clear,  and  aimed  at  all  consumers 
such  as  "do  not  eat  raw  or  undercooked 
eggs"  and  "keep  refrigerated,  cook 
thoroughly,  and  do  not  eat  raw"  with 
each  of  the  instructions  preceded  by 
bullets.  Other  conunents  supported  the 
following  label  statement  that 
incorporates  the  basics  of  the  Fight  Bac 
campaign: 

Safe  Handling  Instructions 

CLEAN:  Wash  hands  and  surfaces  often. 
SEPARATE:  Don't  cross  contaminate 

COOK:  Cook  to  proper  temperatures. 
CHILL:  Reftigerate  Promptly 

This  statement,  according  to  one 
comment  is  a  simple  and  positive 
message  and  was  designed  based  on 
consumer  focus  research.  Furthermore, 
the  comment  maintained  that  it  does  not 
single  out  a  specific  food  item. 

IT3A  is  not  persuaded  to  adopt  the 
safe  handling  statements  suggested  by 


these  comments.  iTie  agency  believes 
that  the  suggested  statements  do  not 
inform  consumers  why  the  safe 
handling  instructions  should  be 
followed.  Also,  the  agency  notes  that  the 
statement  incorporating  the  basics  of  the 
Fight  Bac  campaign  educates  consumers 
about  food  safety  in  general.  However, 
FDA's  proposal  to  require  a  safe 
handling  instruction  is  being  issued 
under  201(n)  and  403(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  (FD&C  Act) 
(21  U.S.C.  321(n)  and  343(a)).  Under 
section  201(n)  of  the  FD&C  Act,  in 
determining  whether  labeling  is 
misleading,  it  must  be  taken  into 
account,  among  other  things,  the  extent 
to  which  labeling  fails  to  reveal  material 
information  with  respect  to 
consequences  that  may  result  fitim  the 
usual  use  of  the  product.  FDA  believes 
that,  although  instructions  to  wash 
hands  and  not  to  cross  contaminate 
products  are  useful  pieces  of 
information,  such  information  is  not 
specific  to  eggs.  Therefore,  FDA  is  not 
persuaded  to  adopt  this  suggested 
alternative  phrasing. 

7.  Placement  and  Prominence 

a.  Placement  and  type  size  of  tbe  safe 
handling  statement.  As  discussed  in  the 
proposal,  section  403(f)  of  the  FDfitC  Act 
requires  that  mandatory  label 
information  be  placed  on  the  label  with 
such  conspicuousness  as  to  render  it 
likely  to  be  read  and  understood  by 
ordinary  individuals  under  customary 
conditions  of  use.  In  the  past,  FDA  has 
generally  required  label  statements 
required  by  §  101.17  (21  CFR  101.17)  to 
be  placed  on  the  information  panel.  The 
agency  noted  that  the  principal  display 
panel  (PDP)  would  provide  even  more 
prominence.  Accordingly,  the  agency 
tentatively  concluded  to  require  the 
proposed  safe  handling  statement  either 
on  the  information  panel  or  the  PDP. 
The  agency  also  noted  in  the  proposal 
that  §  101.2(c)  (21  CFR  101.2(c))  requires 
that  mandatory  information  appearing 
on  the  PDP  and  information  panel, 
including  information  required  by 
§  101.17,  appear  prominently  and 
conspicuously  in  type  size  no  less  than 
Vi6  inch.  Consequently,  the  agency 
concluded  that  it  was  not  necessary  to 
repeat  the  requirements  in  this 
rulemaking. 

(Comment  16)  Some  of  the  comments 
stated  that  there  is  not  enough  room  on 
the  egg  carton  to  print  such  a  lengthy 
safe  handling  statement  with  the  other 
Federal  and  State  mandated  labeling 
requirements  such  as  nutrition  labeling, 
USDA  grade  and  quality  logos,  product 
code,  regisfration  numbers  to  identify 
packers,  date  of  pack,  sell-by  date,  and 
count  and  weight.  Some  comments 
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maintained  that  the  lack  of  space  is 
greater  for  small  (six  or  eight  count) 
cartons  and  pulp/open  view  cartons. 
Further,  one  comment  pointed  out  that 
some  of  the  manufacturers  of  smaller 
egg  cartons  are  incapable  of  printing  on 
the  side  of  the  lid.  For  those  who  have 
space  to  print  on  the  side  of  the  lid,  the 
conunent  pointed  out  that  the  cost  to 
purchase  equipment  needed  to  print  on 
the  side  of  the  lid  would  cost  several 
million  dollars.  Some  comments 
asserted  that  the  space  on  the  label  is 
used  by  some  firms  for  promotional 
material,  which  is  a  critical  selling 
feature  for  the  firm.  Therefore, 
according  to  these  comments,  further 
regulation  would  limit  a  firm's  ability  to 
market  its  own  products.  While  one 
comment  stated  that  the  safe  handling 
statement  should  be  on  the  outside  of 
the  lid,  other  comments  requested  some 
flexibility  for  placement  of  the  label 
statement.  Two  conunents  maintained 
that  FDA  should  conduct  more  research 
to  see  if  the  statement  should  appear  on 
the  information  panel  and  whether 
consumers  would  notice  the  statement 
there.  One  comment  requested  that  for 
small  cartons  the  safe  handling 
information  be  communicated  with  an 
800  telephone  number  printed  on  the 
carton,  e.g.,  "FOR  SAFE  HANDLING 
INSTRUCTIONS,  PLEASE  CALL  1- 
(800) - ." 

FDA  recognizes  that  manufacturers 
may  have  to  redesign  their  labels,  but 
believes  that,  in  many  instances  and, 
particularly  in  light  of  the  fact  that  the 
safe  handling  statement  that  will  be 
required  is  about  one-half  the  length  of 
the  one  proposed,  simply  reducing  the 
type  size  of  non-mandatory  information 
will  provide  sufficient  space  to 
accommodate  the  safe  handling 
statement  in  §  101.17(h)(1).  Further, 
FDA  believes  that  there  is  enough  space 
on  the  foam  type  cartons  of  shell  eggs 
(both  the  small,  i.e.,  6  to  8  egg  carton, 
and  larger  cartons)  to  bear  all  other 
Federal  and  State  mandated  information 
as  well  as  FDA's  safe  handling 
statement.  In  fact,  some  of  those  cartons 
now  contain  safe  handling  information 
that  is  comparable  in  length  or  more 
lengthy  than  FDA's  revised  safe 
handling  statement.  Therefore,  for  these 
cartons,  FDA  concludes  that,  as  revised, 
there  is  ample  space  for  its  safe 
handUng  statement. 

FDA  also  recognizes  the  limitation  of 
label  space  on  pulp  style  egg  cartons. 
However,  FDA  believes  that  the  pulp/ 
open  view  cartons  also  have  ample 
space  for  the  shorter  revised  safe 
handling  statement  as  evidenced  by 
existing  nonmandatory  labeling.  Thus, 
FDA  is  not  revising  the  requirement  in 
§  101.17(h)(2)  that  the  safe  handling 


statement  must  appear  either  on  the 
PDF  or  the  information  panel  of  the 
label.  The  agency  concludes  that 
because  there  is  ample  space  for  the  safe 
handling  statement  on  both  large  and 
small  cartons  of  shell  eggs,  FDA  is  not 
providing  a  telephone  referral  for  the 
safe  handling  instructions  for  these 
cartons.  In  addition,  FDA  rejects  the 
comments  suggesting  that  it  should 
conduct  more  research  to  determine 
whether  consumers  would  notice  safe 
handling  instructions  on  the 
information  panel.  The  comments  did 
not  provide  any  information  that 
consumers  would  not  notice  the  safe 
handling  statement  on  the  information 
panel  and,  therefore,  FDA  is  not 
changing  the  provision  of  allowing  the 
safe  handling  statement  on  the 
information  pemel. 

(Comment  1 7)  A  few  comments 
requested  that  FDA  require  a  minimum 
type  size.  For  example,  one  comment 
stated  that  12-point  type  is  best  for  older 
persons  to  read.  The  comment 
acknowledged  that  some  egg  cartons 
may  not  be  able  to  accommodate  1 2- 
point  type  and  stated  that  type  size  of 
less  than  8-point  would  be  difficult  to 
read.  One  comment  maintained  that 
other  formatting  requirements  would 
enhance  the  readability  of  the  statement. 
For  example,  the  comment  suggested 
that  FDA  consider  requirements  for  the 
use  of  simple  type  and  use  of  ink  and 
paper  with  sufficient  contrast.  Another 
comment  suggested  that  FDA  require 
that  the  statement  appear  in  a  hairline 
box  with  adequate  space  aroimd  the 
statement  and  appear  in  dark  words  on 
light  background  to  enhance  the 
visibility. 

FDA  does  not  agree  that  it  should 
require  a  minimum  type  size.  The 
agency  reiterates  that  §  101.2(c)  requires 
that  mandatory  information  appearing 
on  the  PDP  and  the  information  panel, 
including  information  in  §  101.17, 
appear  prominently  and  conspicuously 
in  a  type  size  of  no  less  than  Vie  inch. 
Although  conunents  recommended  12 
point  font  for  the  safe  handling 
statement  to  make  it  easier  for  older 
persons  to  read,  one  of  these  conunents 
acknowledged  that  there  may  be 
insufficient  space  to  accommodate  the 
statement  in  that  type  size  on  the  egg 
carton.  Furthermore,  the  comments  did 
not  provide  data  to  support  the 
contention  that  older  consiuners  are 
unable  to  read  information  on  the 
information  panel  and  PDP  that  appear 
in  Vi6  type  size.  Accordingly,  FDA  is 
not  requiring  a  minimum  type  size  for 
the  safe  handling  statement  that  is 
different  from  the  minimum  type  size 
requirements  in  §  101.2(c).  The  agency 
also  notes  that  21  CFR  101.15  describes 


conditions  that  would  make  a  label 
statement  lack  the  prominence  and 
conspicuousness  required  by  §  101.2(c). 
Some  of  these  include  insufficient 
backgroimd  contrast,  and  crowding  with 
other  written,  printed,  or  graphic  matter. 
Because  these  provisions  are  cJready  in 
place  for  prominence  and 
conspicuousness  for  information 
required  by  §  101.17,  the  agency  finds 
that  it  is  not  necessary  to  repeat  these 
requirements  in  this  rulemaking. 

b.  L^se  of  graphics.  In  the  proposal, 
FDA  recognized  that  safe  handling 
instructions  on  meat  and  poultry 
utilized  graphic  illustrations.  The 
agency  tentatively  concluded  that  its 
focus  group  research  did  not  indicate 
that  graphic  illustrations  were  necessary 
to  convey  the  safe  handling  instructions 
to  consiuners.  However,  the  focus 
groups  did  respond  favorably  to  bullets 
and  the  agency  requested  comment  on 
whether  graphics  would  enhance  the 
visibility  of  the  statement  and  whether 
it  should  require  them. 

(Comment  18)  Some  comments 
maintained  that  icons  depicting  actions 
to  be  taken  (e.g.,  a  refrigerator  to 
indicate  that  product  should  be 
refi-igerated)  make  the  safe  handling 
statement  easier  to  understand.  Other 
conunents  supported  the  use  of  bullets 
to  enhance  the  safe  handling  statement. . 
One  comment  supported  use  of  a 
graphic  symbol  to  attract  the  consumer's 
attention  to  the  label  such  as  an 
exclamation  point  in  a  triangle.  This 
symbol,  the  comment  maintained,  could 
become  a  imiversal  symbol  for  foods 
that  present  a  hazard. 

The  agency  is  not  requiring  these 
suggested  labeling  options.  None  of  the 
comments  provided  data  that  showed 
that  consumers  would  be  better 
informed  with  graphics  and,  thus,  did 
not  call  into  question  FDA's  testing  that 
showed  that  consiuners  would  be 
adequately  informed  of  safe  handling 
information  without  the  use  of  graphics. 
However,  the  agency  would  not  object 
to  the  use  of  bullets  or  graphic 
illustrations  in  addition  to  what  is 
required.  Accordingly,  graphic 
illustrations  and  bullets  may  appear 
with  the  safe  handling  statement  to 
draw  greater  attention  to  the  statement. 
However,  other  wording  may  not  appear 
in  the  box  with  the  prescribed  label 
statement.  As  stated  in  the  proposal  (64 
FR  36492  at  36504),  FDA  believes  that 
prescribing  the  specific  language  of  the 
safe  handling  statement  gives 
manufacturers  a  level  playing  field  by 
requiring  the  same  language  for  all 
products  covered  by  the  regulation, 
while  giving  consumers  a  message  that 
is  not  confusing,  misleading,  or 
ineffective. 


c.  Labeling  for  shell  eggs  not  for  direct 
sale  to  consumers.  In  the  proposal,  FDA 
stated  that  the  safe  handling  statement 
on  cartons  of  shell  eggs  that  are  not  fc«" 
direct  sale  to  consumers,  e.g.,  shell  eggs 
that  are  to  be  repacked  at  a  site  other 
than  originally  processed  or  are  to  be 
shipped  for  use  in  food  service 
establishments,  would  serve  as  a  means 
to  inform  repackers  and  food  preparers 
of  the  safe  handling  instructions.  The 
agency  tentatively  concluded  that  the 
same  goal  of  conveying  the  message 
could  also  be  accomplished  by 
customary  practices  of  the  trade.  Thus, 
FDA  proposed  that  the  safe  handling 
statement  on  shell  eggs  that  are  not  for 
direct  sale  to  coni^umers  may  be 
provided  on  cartons  or  in  labeling,  e.g., 
invoices  or  bill^of  lading  in  accordance 
with  the  practice  of  the  trade. 

(Comment  1 9)  Some  comments 
opposed  labeling  in  invoices  and  bills  of 
lading  because,  they  asserted,  the 
labeling  may  be  separated  from  the 
product  and  not  read  by  food  handlers. 
The  comments  maintained  that  the  safe 
handling  instructions  must  be  read  and 
understood  by  the  food  handler  because 
they  are  the  ones  who  must  use  the  safe 
handling  instructions  when  storing  and 
preparing  egg  dishes.  Moreover, 
according  to  one  comment,  the  majority 
of  eggs  shipped  to  food  service 
establishments  are  in  15  or  30  dozen 
cases  that  have  ample  room  for  labeling 
and,  therefore,  there  is  no  need  for  the 
flexibility.  One  comment  asserted  that 
the  proposed  safe  handling  instructions 
should  be  on  shipping  containers  and 
other  food  service  packages  because 
most  incidents  of  SE-contamination  in 
eggs  occur  in  food  service 
establishments. 

The  agency  agrees  that  the  safe 
handling  instructions  must  be  conveyed 
and  understood  by  the  food  handler. 
However,  the  agency  is  not  persuaded 
by  comments  that  the  safe  handling 
statement  would  not  reach  the  food 
preparers  if  it  is  not  on  the  label.  FDA 
believes  that  it  is  the  responsibility  of 
the  owner/operator  of  the  establishment 
to  make  sure  that  food  preparers  receive 
the  safe  handling  instructions  as  well  as 
training  on  how  to  implement  the 
instructions.  Moreover,  the  agency 
points  out  that  it  intends  to  ensure  that 
food  preparers  receive  safe  handling 
information  for  shell  flgsjs  by 
establishing  safe  egg  handling  and 
preparation  practices  at  retail  consistent 
with  the  Food  Code  (Refs.  1  and  5). 
Thus,  FDA  is  not  persuaded  to  prohibit 
the  use  of  labeling  such  as  invoices  and 
bills  of  lading  as  a  means  for  meeting 
the  requirements  of  this  rule  when  the 
eggs  are  to  be  repacked,  relabeled,  or 
further  processed. 


8.  Other  Labeling  Issues 

(Comment  20)  Some  comments 
contended  that  the  label  statement  will 
not  significantly  reduce  the  numbers  of 
SE-associated  illnesses. 

The  agency  disagrees  that  the  label 
statement  will  not  significantly  reduce 
the  numbers  of  SE-associated  illnesses. 
In  the  PRLA,  FDA  used  a  Food 
Marketing  Institute  study  (Ref.  7)  of  the 
effects  of  USDA's  meat  and  poultry  safe 
handling  instructions  to  estimate  the 
effect  of  the  safe  handling  label 
statement  for  shell  eggs.  The  agency 
estimated  that  the  likelihood  that  shell 
eggs  would  be  undercooked  or 
consumed  raw  would  decline  by 
approximately  5  percent.  FDA  also 
estimated  that  the  likelihood  that 
consumers  would  fail  to  refrigerate  shell 
eggs  would  decline  by  2  percent.  These 
percentages  continue  to  be  the  agency's 
best  estimate  of  the  approximate  effects 
of  the  safe  handling  label  for  shell  eggs. 
In  a  separate  simulation,  FDA  used  its 
modification  of  USDA's  SE  risk 
assessment  model  >  and  CDC's 
surveillance  model  to  estimate  the  effect 
of  the  safe  handling  label.  With  the 
FDA-modified  SE  risk  assessment 
baseline,  FDA  estimated  the  number  of 
iUnesses  that  would  be  prevented  by 
labeling  to  be  4,948  to  162,846  with  a 
mean  of  46,339.  Using  the  CDC  baseline, 
the  estimate  of  the  number  of  illnesses 
prevented  by  labeling  was  2,813  to 
42,892,  with  a  mean  of  14,775.  As 
discussed  below  in  section  IV.  A  of  this 
document,  FDA  used  more  recent  data 
to  adjust  the  CDC  surveillance  model 
used  in  the  proposal.  Thus,  FDA's 
estimate  of  the  number  of  illnesses 
prevented  by  labeling  using  the  revised 
CDC  baseline  is  1.570  to  25.196  with  a 
mean  of  8,784.  Comments  did  not 
provide  FDA  with  other  estimates  of  the 
prevention  of  salmonellosis.  FDA 
maintains  that  its  estimates  represent  a 
significant  reduction  in  illness. 

(Comment  21)  Some  comments 
contended  that  most  outbreaks  occur  in 
food  service  establishments  and, 
therefore,  FDA's  focus  should  be  on 


'  The  baseline  for  the  cases  of  samonellosis  was 
estimated  in  three  different  ways.  The  USDA  risk 
assessment  estimated  the  number  of  illnesses  with 
a  full  fann-to-table  model.  The  model  included  an 
estimate  of  the  number  of  eggs  infected,  the  number 
of  infected  eggs  likely  to  be  consumed,  and  an 
estimate  of  the  number  and  severity  of  illnesses 
caused  by  SE.  In  the  second  model,  FDA  modified 
the  USOA  risk  assessment  model  by  using  a  5 
percent  probability  that  shell  eggs  are  refrigerated 
at  7.2  °C  (45  °F)  in  retail  establishments  and 
institutions.  FDA  modified  the  original  model  based 
on  more  recent  information  on  the  numbers  of 
establishments  not  refrigerating  eggs  at  7.2  °C  (45 
°F).  The  CDC  model  estimates  the  number  of 
illnesses  based  on  the  number  of  confirmed  cases 
as  indicated  by  the  number  of  SE  isolates  reported 
to  CDC  plus  estimated  unreported  cases. 


educating  and  providing  safe  handling 
instructions  for  food  service  workers, 
not  household  consumers.  On  the  other 
hand,  one  comment  maintained  that 
label  statements  are  not  going  to  change 
the  behavior  of  food  service  workers 
who  take  shortcuts. 

FDA  disagrees  with  these  comments. 
The  agency  believes  that  information 
about  food  safety  should  be  given  to 
both  household  consumers  and  food 
service  workers.  Previously  in  section 
II.  A  of  this  document,  FDA  discussed  its 
rationale  for  providing  safe  handling 
instructions  for  consumers.  The  agency 
recognizes  that  food  service  is  an 
additional  component  of  the  farm-to- 
table  continuum  and  points  out  that,  as 
part  of  FDA's  and  FSIS'  Egg  Safety 
Action  Plan,  FDA  intends  to  initiate 
rulemaking  to  establish  safe  handling 
and  preparation  practices  for  food 
service  establishments  based  on  sections 
of  the  Food  Code  related  to  egg  safety 
(Refs.  1  and  5).  FDA  also  points  out  that 
the  requirement  for  refrigeration  of  eggs 
at  retail,  including  food  service 
establishments  (see  discussion  below  in 
section  EI  of  this  document)  will  be 
mandatory  upon  the  effective  date  of 
this  regulation. 

FDA  agrees  that  education  is  an 
important  factor  in  providing 
instructions  on  food  safety.  Thus,  the 
agency  intends  to  develop  an 
educational  and  outreach  campaign 
related  to  this  final  rule  to  inform  the 
public,  including  both  consumers  and 
food  service  employees. 

(Comment  22)  Several  comments 
pointed  out  that  many  existing  egg 
cartons  already  bear  safe  handling 
instructions.  To  eliminate  costly 
relabeling,  these  comments  requested 
that  FDA  permit  existing  safe  handling 
label  statements  if  they  meet  or  exceed 
the  statement  required  by  the  final  rule. 
One  comment  requested  that  if  a  carton 
already  has  a  "keep  refrigerated"  label 
on  the  carton  that  it  be  allowed  to  delete 
the  phrase  from  the  safe  handling 
statement. 

The  agency  is  not  persuaded  to 
exempt  eggs  that  have  existing  safe 
handling  instructions  bom  requirements 
in  §101. 17(h)(1).  FDA  has  concluded 
that  prescribing  the  language  for  a  safe 
handling  statement  for  shell  eggs  would 
give  consumers  a  clear  and  consistent 
message  and  provide  a  "level  playing 
field  '  for  industry  by  requiring  that  all 
products  covered  by  the  regidation  bear 
the  same  information.  Further,  FDA 
concludes  that  a  prescribed  safe 
handling  statement  would  ensure  a 
message  that  is  not  misleading  or 
confusing. 

In  addition,  the  agency  is  not 
persuaded  to  delete  the  phrase  "keep 
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eggs  refrigerated"  from  the  safe  handling 
statement  on  cartons  that  already  have 
a  keep  refrigerated  statement.  The 
agency  recognizes  that  many  cartons 
already  have  refrigeration  instructions 
and  notes  that  USD  A  requires  in  9  CFR 
590.50  that  eggs  packed  for  the  ultimate 
consumer  be  labeled  to  indicate  that 
refrigeration  is  required.  However,  FDA 
believes  that  the  refrigeration 
instruction  is  an  essential  component  of 
the  safe  handling  statement  and,  as 
such,  should  not  be  taken  out  of  the 
context  of  the  rest  of  the  statement. 
Further,  FDA's  safe  handling  statement 
permits  manufactiirers  to  uniformly 
comply  with  both  FDA's  safe  handling 
statement  and  FSIS'  refrigeration 
labeling  requirement  because  FSIS' 
requirement  is  that  cartons  be  labeled  to 
indicate  that  refrigeration  is  required. 
Consequently,  this  safe  handling 
statement  can  replace  that  required  by 
FSIS.  The  agency  recognizes  the 
redimdancy  in  having  two  refrigeration 
statements  and  points  out  that,  while 
firms  are  revising  labels  to  add  the  safe 
handUng  statement,  they  can  delete  the 
additional  "keep  refrigerated"  statement 
that  ifi  not  a  part  of  the  safe  handling 
statement  required  in  §  101.17. 

Although  FDA  is  not  exempting  eggs 
that  have  existing  safe  handling 
instructions  from  requirements  in 
§  101.17(h)(1),  the  agency  does  see  merit 
in  using  enforcement  discretion  with 
firms  that  want  to  exhaust  existing 
labels  provided  that  the  labeling  meets 
or  exceeds  the  requirement  for  the 
instructional  element,  which  includes: 
(1)  A  refrigeration  instruction  and  (2)  a 
cooking  instruction.  FDA  believes  that 
this  would  reduce  the  costs  for  some 
firms  while  still  providing  consumers 
information  on  how  to  properly  handle 
eggs.  Firms  with  existing  inventories  as 
of  the  effective  date  of  this  final  rule 
may  exhaust  those  inventories  as  long  as 
they  contain  the  essential  elements 
listed  above.  Upon  their  next  printing, 
however,  these  firms  must  comply  with 
the  reauirements  in  §  101.17(h)(1). 

Lastly,  the  agency  is  revising 
proposed  §  101.17(h)(1)  and  deleting 
proposed  §  101.17(h)(6)  to  be  consistent 
with  the  changes  made  in  §  115.50  (as 
discussed  in  section  III.C  of  this 
docximent).  The  remainder  of 
§  101.17(h)  is  renumbered  to  reflect  this 
change. 

C.  Comments  on  Effective  Date 

(Conunent  23)  A  few  comments 
asserted  that  the  implementation  time 
for  the  proposed  labeling  requirement  is 
insufficient.  These  comments 
maintained  that  given  the  logistics  of 
redesigning  cartons,  replacing 
inventory,  making  necessary 


adjustments  to  distribution  channels, 
and  accommodating  seasonal  product 
demand  fluctuations,  the  egg  industry 
needs  a  360-day  implementation  period. 
According  to  one  comment,  once  the 
rule  is  finalized,  new  designs  will  need 
to  be  developed,  then  sent  to  customers 
for  label  approval.  The  comment  stated 
that  production  of  the  label  could  not 
take  place  until  the  design  is  approved, 
which  according  to  the  comment,  could 
take  60  to  90  days.  The  comment 
maintained  that  once  production  begins, 
it  will  involve  label  changes  for 
thousands  of  stockkeeping  units  (SKU's) 
of  hundreds  of  different  customers, 
which  would  be  a  burden  given  only  the 
approximately  90  days  left  to  comply. 
The  comment  estimated  that  personnel 
would  take  11,386  to  19,880  hours  to 
redesign  the  label;  retool  all  carton 
labels,  including  artwork;  communicate 
with  customers;  order  plates;  and 
complete  other  required  activities. 

Further,  the  comment  contended  that 
it  is  not  likely  that  egg  producers  will 
have  begun  to  use  the  proposed 
statement  before  the  compliance  date  in 
order  to  take  advantage  of  FDA's 
willingness,  as  stated  in  the  proposal 
(64  FR  36492  at  36510),  to  allow 
producers  to  use  the  safe  handling 
statement  as  proposed  and  if  printed 
before  the  publication  of  the  final  rule. 
The  comment  asserted  that  producers 
would  not  want  to  take  the  chance  of 
changing  labels  twice.  The  comment 
explained  that  egg  carton  stock  is 
prepared  well  in  advance  and 
customers'  needs  may  be  less  than 
expected.  Therefore,  if  cartons  are  not 
used  prior  to  the  effective  date,  they  will 
need  to  be  discarded.  The  comment 
stated  that,  on  the  other  hand,  a  large 
inventory  may  be  needed  to 
accommodate  peak  periods,  such  as 
Christmas  and  Easter  and  if  large  stocks 
are  not  maintained,  the  inventory  may 
run  out.  Additionally,  the  comment 
expressed  concern  that,  depending  on 
when  the  rule  is  published,  the  labeling 
requirement  could  be  implemented 
during  the  time  of  peak  production,  and, 
therefore  would  make  compliemce  with 
the  requirement  extremely  difficnlt. 
Another  comment  disagreed  with  FDA's 
assessment  that  a  longer  compliance 
period  would  delay  benefits  of  the  rule 
because  many  cartons  currently  contain 
safe  handling  instructions  and, 
therefore,  benefits  are  being  realized 
now. 

The  agency  notes  that  the  purpose  of 
the  safe  handling  labeling  requirement 
is  to  protect  the  public  health  by 
providing  consumers  with  material 
information,  i.e.,  instructions  on  how  to 
Scdely  handle  and  prepare  eggs  in  order 
to  reduce  the  risk  of  illness.  Therefore, 


FDA  believes  that  the  safe  handling 
statement  should  be  placed  on  egg 
cartons  as  soon  as  possible.  However, 
FDA  is  persuaded  by  the  comments  that 
it  may  be  extremely  biu'densome  for 
some  producers  to  comply  with  the 
labeling  requirements  in  180  days.  The 
agency  acknowledges  the  difficulty  in 
designing  new  labels,  receiving  label 
approval  from  customers,  and  building 
up  inventories.  The  agency  also 
recognizes  the  costliness  of  destroying 
inventories  that  do  not  comply  with 
FDA's  requirements.  The  agency  is 
persuaded  by  the  economic  concerns 
raised  in  the  comments  that  it  should 
provide  some  flexibility  to 
manufacturers.  As  discussed  below  in 
more  detail  in  section  fV.A  of  this 
dociunent,  the  longer  compliance  period 
will  generate  savings  in  costs  that  would 
exceed  the  reduction  in  benefits  thus 
still  meeting  the  agency's  need  to 
address  the  public  health  concern. 
Therefore,  FDA  is  providing  an 
additional  90  days  for  firms  to  come 
into  compliance  with  the  requirements 
in  §  101.17(h). 

m.  Refrigeration  of  Shell  Eggs  in  Retail 
Establishments 

As  discussed  in  section  II  of  this 
dociunent,  SE  in  eggs  is  a  significant 
public  health  concern.  As  discussed  in 
the  proposal,  FDA  concluded  that  one 
practicable  measure  to  limit  the  number 
of  viable  SE  in  shell  eggs  is  refrigeration 
because  it  extends  the  effectiveness  of 
the  egg's  natural  defenses  against  SE 
and  slows  the  growth  rate  of  SE.  USDA 
published  a  final  rule  (63  FR  45663, 
August  27,  1998)  to  require  that  shell 
eggs  packed  for  consumer  use  be  stored 
and  transported  at  an  ambient 
temperature  not  to  exceed  7.2  °C  (45  °F}. 
This  regulation,  however,  does  not 
apply  to  eggs  while  held  at  all  retail 
establishments.  FDA  is  concerned  that 
without  continued  refrigeration  up  until 
the  time  that  the  eggs  are  cooked,  there 
would  be  an  opportunity  for  the  egg's 
defenses  to  degrade  and  growth  of  SE  to 
occur.  The  agency  reviewed  research 
indicating  that  SE  multiplies  at   • 
temperatures  of  10  °C  (50  °F)  and  above 
but  can  be  inhibited  at  lower 
temperatures,  e.g.,  8  °C  (46  °F),  7.2  °C 
(45  °F)  and  4  °C  (39  °F).  Based  on  this 
research  and  USDA's  temperatiire 
requirement  during  transport,  FDA 
proposed  a  maximum  ambient 
temperature  of  7.2  °C  (45  °F)  for  eggs 
stored  and  displayed  at  retail 
establishments. 

A.  Refrigeration  Temperature 
Requirements 

(Comment  24)  Most  comments 
regarding  the  proposal  to  require 


refrigeration  of  shell  eggs  supported  a 
requirement  for  refrigeration.  Some  of 
these  comments  supported  the  proposed 
maximum  temperature  requirement,  i.e., 
7.2  °C  (45  °F),  whereas  other  comments 
disagreed  with  this  temperatiue 
requirement.  Several  comments 
suggested  that  the  agency  set  the 
maximum  ambient  temperature  for  sheU 
eggs  held  at  retail  at  5  °C  (41  °F),  instead 
of  7.2  °C  (45  °F).  Some  of  these 
comments  suggested  that  this  would 
provide  a  margin  of  safety,  especially  for 
eggs  packed  tightly  together  in  large 
trays  or  in  large  retail  coolers.  Other 
comments  noted  that  a  requirement  of  5 
°C  (41  °F)  would  ensure  consistency 
with  the  requirement  in  FDA's  Food 
Code  that  potentially  hazardous  foods 
be  refrigerated  at  5  °C  (41  °F)  (Ref.  5). 

The  agency  is  not  persuaded  that  the 
temperatiu-e  requirement  should  be  5  °C 
(41  °F),  rather  than  7.2  °C  (45  °F).  As 
discussed  in  section  I.F  of  the  proposal, 
research  indicates  that  SE  multiplies  at 
temperatures  of  10  °C  (50  °F)  and  above 
but  that  multiplication  is  inhibited  at 
lower  temperatures.  Therefore,  by 
requiring  a  refrigeration  temperatiu^ 
lower  than  10  °C  (50  °F),  the  agency  is 
already  providing  a  margin  of  safety  for 
shell  eggs.  FDA  concludes  that 
refrigeration  at  7.2  °C  (45  °F),  i.e.,  the 
same  temperatiu-e  required  by  USDA 
under  the  Egg  Products  Inspection  Act 
(EPIA)  for  the  storage  and  transportation 
of  shell  eggs,  is  sufficient  to  protect  the 
public  health.  Because  eggs  cool  down 
only  slightly  faster  when  held  at  5  °C 
(41  °F)  as  opposed  to  7.2  °C  (45  °F),  as 
discussed  in  the  PRIA  (64  FR  36516  at 
36518),  requiring  eggs  to  be  stored  at  the 
lower  temperature  would  have  a 
negligible  effect  on  the  SE  risk. 
Requiring  a  temperatiire  of  5  °C  (41  °F) 
as  the  maximiun  ambient  temperatvue 
would  increase  costs  to  the  producer 
without  producing  significant 
additional  food  safety  benefits. 

Furthermore,  the  agency  notes  that 
the  storage  temperature  of  shell  eggs 
addresses  growth  of  SE  in  shell  eggs, 
whereas  the  refrigeration  temperature 
required  by  the  Food  Code,  i.e.,  5  °C  (41 
°F),  addresses  growth  of  all  pathogens 
that  may  be  present  in  potentially 
hazardous  foods.  Thus,  in  addressing 
holding  temperatures  for  potentially 
hazardous  foods  in  general,  the  Food 
Code  requires  a  temperatiire  for  retail 
storage  that  will  prevent  or  slow  the 
growSi  of  most  pathogens,  including 
cold-tolerant  pathogens  such  as  Listeria 
monocytogenes  that  have  been  shown  to 
grow  at  5  °C  (41  °F).  The  agency  does 
not  have  data  suggesting  that  L. 
monocytogenes  or  other  pathogens  are  a 
potential  concern  in  shell  eggs.  The 
agency  concluded  that  a  maximimi 


storage  temperature  of  7.2  "C  (45  °F)  will 
be  effective  in  inhibiting  the  growth  of 
SE  that  may  be  present  in  shell  eggs.  Of 
course,  this  requirement  does  not 
preclude  States  or  retailers  from 
maintaining  shell  eggs  at  lower 
refrigeration  temperatures. 

(Conmient  25)  One  comment 
contended  that  FDA  based  the  7.2  °C  (45 
°F)  ambient  temperatiire  requirement  on 
studies  that  do  not  provide  a  sound 
scientific  foundation  for  the 
requirement.  The  comment  stated  that 
none  of  the  articles  FDA  cites  in  support 
of  the  proposed  refrigeration 
requirement  examined  SE  growth  in 
eggs  stored  under  conditions  that 
simulate  actual  commercial  storage 
conditions.  The  comment  maintained 
that,  because  commercially  stored  egg 
cartons  are  often  placed  on  pallets  in 
large  numbers  and  stacked  to  high  levels 
in  high-volume  coolers,  the  eggs' 
internal  temperature  may  be 
substantially  higher  than  the  coolers' 
ambient  temperature,  especially  for 
centrally  located  eggs  that  are  insulated 
by  surrounding  eggs  and,  therefore, 
exposed  to  warmer  temperatures. 

FDA  disagrees  with  the  comment.  The 
studies  noted  by  the  comment  were  not 
cited  as  evidence  that  eggs  in 
commercial  storage  conditions  would 
achieve  a  certain  temperature  when  * 
refrigerated.  Rather,  these  studies 
provide  evidence  that  SE  growth  is 
inhibited  wh^n  eggs  are  at  the 
temperature  studied.  While  the  agency 
agrees  that  eggs  packed  near  the  center 
of  a  large  pallet  may  not  cool  as  quickly 
as  those  near  the  perimeter,  the 
temperature  of  eggs,  when  refrigerated, 
will  progress  towards  the  ambient 
temperature  of  the  refrigeration  unit.  As 
discussed  above  in  this  section,  FDA 
has  provided  its  rationale  for  why  an 
ambient  temperature  of  7.2  °C  (45  °F)  for 
storage  of  eggs  is  the  best  available 
option  for  protecting  the  public  health. 

(Comment  26)  One  comment 
recommended  that  States  be  jJlowed  to 
require  ambient  temperatures  lower 
than  7.2  °C  (45  °F)  for  shell  eggs  if  they 
believe  thefr  citizens  will  be  better 
protected  by  a  lower  temperature,  such 
as  5  °C  (41  °F),  particularly  if  gaps  exist 
in  the  scientific  data  on  this  issue. 

The  agency  recognizes  that  some 
States  and  localities  may  have 
temperature  requirements  lower  than 
7.2  °C  (45  "F).  As  stated  in  the  proposal 
(64  FR  36492  at  36499),  the  agency  does 
not  intend  that  this  regulation  would 
preempt  recommendations  of  the  Food 
Code  or  other  State  or  local 
requirements  that  require  a  lower 
temperature.  The  regulation  would, 
however,  preempt  any  State  or  local 


requirements  that  allow  a  temperature 
greater  than  7.2  °C  (45  °F). 

(Comment  27)  One  comment 
supported  the  7.2  °C  (45  °F)  ambient 
temperature  requirement,  but  urged  the 
agency  and  others  to  communicate 
effectively  with  retail  establishments  to 
minimize  any  confusion  that  may  result 
from  the  temperature  difference 
between  this  proposed  requirement  and 
the  requirement  in  the  Food  Code. 

While  the  new  temperature 
requirement  may  create  some  confusion 
initially,  the  Food  Code  will  be  revised 
to  reflect  this  new  temperature  for 
storage  of  shell  eggs  in  its  next 
reprinting  (currently  anticipated  to  be 
2001).  The  revision  will  include  not 
only  the  new  temperature  requirement, 
but  also  the  scientific  references  and 
public  health  reasons  for  the  change  in 
annexes  2  and  3,  respectively,  of  the 
Code.  In  the  meantime,  FDA  will  rely, 
as  it  has  in  the  past,  on  State  and  local 
authorities  to  assist  retail  establishments 
in  complying  wi\h  the  agency's 
regulations.  The  agency  holds  annual 
training  courses  for  State  personnel  and 
food  service  directors  that  focus  on 
changes  in  the  Food  Code.  FDA  will 
work  closely  with  the  States  to  ensure 
that  they  communicate  effectively  with 
retail  establishments  to  minimize  any 
confusion  that  may  result  from  the 
temperature  difference  between  this 
requirement  and  the  requirement  in  the 
1999  Food  Code  and  to  ensure  that 
compliance  assistance  is  consistent 
nationwride. 

(Comment  28)  One  comment  - 
supported  the  refrigeration  of  shell  eggs 
at  7.2  °C  (45  °F)  provided  that  minor 
variations  in  ambient  temperature  do 
not  result  in  condemnation  of  eggs.  The 
comment  suggested  that  FDA  make 
refrigeration  mandatory,  but  make  the 
temperature  of  7.2  °C  (45  °F)  a  voluntary 
standard,  or  establish  a  level  of 
temperature  variation  (e.g.,  5  °F)  that 
would  be  tolerated  before  the  eggs 
would  be  subject  to  regulatory  action. 
Another  comment  objected  to  the  fact 
that  FDA  made  no  provision  in  its 
proposal  for  eggs  that  are  out  of 
compliance  for  a  limited  amount  of 
time,  and  suggested  that  the  allowance 
of  a  reasonable  amount  of  time  to  place 
eggs  in  a  cooler  after  delivery  would  not 
compromise  their  safety. 

FDA  disagrees  with  tne  comment  that 
the  temperature  for  refrigeration  of  eggs 
be  a  voluntary  standard,  rather  than  a 
mandatory  requirement.  The  agency  has 
proposed  7.2  °C  (45  °F)  as  the  maximum 
ambient  temperature  for  storage  and 
display  of  shell  eggs  at  retail 
establishments.  Realizing  that  minor 
variations  in  ambient  temperature  are 
unavoidable,  retailers  may  choose  to 
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maintain  shell  eggs  at  temperatures 
below  the  maximum  established 
temperature  to  provide  for  a  margin  for 
variation.  As  with  any  regulation,  the 
enforcement  of  this  temperature 
requirement  will  depend  on  the 
particular  circiunstances  regarding  the 
situation  (including  the  temperature  of 
the  eggs  themselves)  as  well  as  the 
discretion  of  the  agency.  In 
§  115.50(b)(1),  FDA  provided  that  "shell 
eggs  held  for  retail  distribution  shall 
promptly  be  placed  under  refrigeration 
*   *   *  upon  receipt  at  a  retail 
establishment."  The  agency  believes 
that  retailers  should  make  every  effort  to 
promptly  place  shell  eggs  under 
refrigeration  upon  receipt.  In  most 
cases,  this  can  be  done.  However,  FDA 
recognizes  that  there  may  be  some 
circumstances  in  which  short  delays  are 
imavoidable.  For  example,  when  eggs 
are  delivered  to  a  grocery  store,  the 
stock  clerk  responsible  for  moving  the 
eggs  into  the  cooler  could  be  briefly 
delayed  in  the  task  because  he  is 
cleaning  up  after  an  accident  in  one  of 
the  aisles  involving  a  glass  breakage.  To 
allow  for  a  practical  application  of  the 
refrigeration  requirement  in  such 
situations.  FDA  is  adding  a  provision  to 
§  115.50(b)(1)  that  provides  that  where 
short  delays  are  unavoidable,  the  eggs 
should  be  placed  under  refrigeration  as 
soon  as  reasonably  possible. 

B.  Enforcement  of  the  Refrigeration 
Requirement 

(Comment  29)  One  comment 
expressed  concern  that  consequences 
for  violation  of  FDA's  refrigeration 
requirement  are  inconsistent  with 
violation  of  FSIS'  refrigeration 
requirement  for  shell  eggs  during 
transportation.  The  comment  noted  that 
FSIS  issues  a  facility  violation  but  does 
not  retain  the  product  if  eggs  are  found 
to  be  held  above  7.2  "C  (45  °F),  whereas 
FDA  would  require  diversion  or 
destruction  of  the  eggs. 

As  set  out  in  the  final  rule,  FDA  has 
the  authority,  under  sections  301  and 
402(a)(4)  of  the  FD&C  act,  to  seize  eggs 
that  are  held  at  retail  at  an  ambient 
temperature  above  7.2  °C  (45  °F),  on  the 
groiuids  that  those  eggs  have  been  held 
under  insanitary  conditions  whereby 
they  may  be  rendered  injurious  to 
health  and  are,  therefore,  adulterated. 
FDA  may  also  use  administrative 
procediu^s  set  out  in  this  rule  to  order 
that  the  eggs  that  have  been  held  in 
violation  of  the  7.2  °C  (45  °F) 
requirement  established  in  this  nde,  be 
destroyed  or  diverted.  FSIS  has  the 
authority,  under  the  EPIA,  to  detain  eggs 
that  are  transported  at  an  ambient 
temperatxu-e  above  7.2  "C  (45  °F), 
pending  judicial  seiziu-e.  FSIS  also  has 


the  option  of  seeking  civil  money 
penalties  against  violators  of  the 
transport  temperatiue  requirement.  The 
two  agencies  will  coordinate 
enforcement  efforts  as  closely  as  the 
different  statutes  allow.  Both  agencies 
agree  that  enforcement  of  the 
temperature  requirement  will  depend 
on  the  particular  circumstances 
regarding  the  situation  (including  the 
temperature  of  the  eggs  themselves)  as 
well  as  the  discretion  of  each  agency. 

(Comment  30)  Two  comments  stated 
that  they  oppose  complete  preemption 
of  State  and  local  egg  safety  provisions. 
One  of  these  comments  from  an 
association  of  State  food  and  drug 
officials  agreed  that  temperature 
requirements  should  be  uniform,  but 
also  argued  that  the  States  should  be 
free  to  enforce  equivalent  State 
requirements  under  State  laws  and 
regulations.  This  comment  also  stated 
that  States  should  be  permitted  to 
require  refrigeration  temperatures  lower 
than  7.2  °C  (45  °F). 

In  the  proposal,  FDA  tentatively 
concluded  that  the  regulation  should 
preempt  less  stringent  State  and  local 
requirements  because  allowing  them 
would  interfere  with  the  important 
public  health  objective  of  refrigerating 
eggs  at  7.2  °C  (45  °F).  FDA  does  not 
intend  that  this  regulation  preempt  State 
requirements  that  are  the  same  as  or 
more  stringent,  i.e.,  7.2  °C  (45  °F)  or 
lower.  The  regulation  does,  however, 
preempt  any  State  or  local  temperattu-e 
requirements  greater  than  7.2  °C  (45  °F). 
FDA  would  like  to  clarify  that  States 
will  be  permitted  to  enforce  their  own 
temperatiu'e  requirements  that  are 
equivalent  to  or  lower  than  FDA's 
proposed  requirement.  For  example,  if  a 
State  has  a  temperature  requirement  of 
5  °C  (41  °F)  and  eggs  were  found  at  a 
storage  temperatiu^  of  6.7  °C  (44  °F), 
then  the  eggs  woidd  be  in  compliance 
with  the  Federal  regulations,  but  not  the 
State  regulations  and  the  State  could 
take  enforcement  action  to  enforce  its 
own  regulations. 

(Comment  31)  One  comment  also 
opposed  preemption  of  State 
administrative  procedm-es.  The 
comment  asserted  that,  the 
administrative  procediu-es  provided  in 
the  proposal  would  impose  a  lengthy 
process  on  States  and  localities.  The 
comment  maintained  that  it  is  doubtful 
that  State  or  local  jurisdictions  would 
follow  FDA's  proposed  procediu-es,  e.g., 
they  would  not  call  FDA  district  or 
regional  directors  to  remove  adulterated 
eggs  from  establishments  traditionally 
under  their  jurisdiction.  Nevertheless, 
the  conunent  asks  for  clarification  on 
whether  the  proposed  regulations 


preempt  State  administrative 
procediues. 

The  agency  is  clarifying  that  the 
administrative  procedures  in  proposed 
§  115.50  do  not  preempt  State  or  local 
administrative  procedures.  On  the 
contrary,  FDA  explicitly  provides  in 
§  115.50(d)  that  State  and  localities  may 
follow  the  hearing  procedures  set  out  in 
§  115.50(e)  substituting,  where 
necessary,  appropriate  State  or  local 
officials  for  FDA  officials,  or  they  may 
follow  comparable  State  and  local 
procedures  as  long  as  such  procedures 
satisfy  basic  due  process.  Thus,  FDA 
intends  that  States  could  use  their  own 
administrative  procedures  to  enforce  the 
regulation.  FDA  is  removing  the  word 
"comparable"  to  make  it  clearer  that 
State  and  local  administrative 
procedures  do  not  need  to  track  FDA's 
procedures. 

(Comment  32)  One  comment  raised 
concerns  about  the  breadth  of  the 
preemptive  effect  of  the  proposed 
regulation.  It  questioned  whether  the 
proposed  rule  might  preempt  all  State 
laws  relating  to  egg  safety  and  substitute 
FDA's  regulation.  This  comment 
contended  that  States  already  have 
systems  in  place  that  expeditiously 
remove  unsafe  foods  from  commercial 
channels  and  that  those  should  not  be 
preempted. 

FDA  agrees  with  the  comment.  States 
do  have  systems  already  in  place  that 
expeditiously  remove  adulterated  food 
from  the  marketplace.  In  the  proposal, 
FDA  acknowledged  that  States  and 
localities,  more  than  FDA,  currently 
enforce  regulations  in  retail 
establishments.  When  examining 
options  for  the  enforcement  of 
refrigeration  requirements,  FDA 
tentatively  concluded  that  a  Federal- 
State  cooperative  approach  would  be 
the  best  approach  to  enforce  the 
refrigeration  requirements.  Thus,  FDA 
proposed  to  allow  States  and  localities 
to  enforce  the  Federal  regulation,  along 
with  FDA,  if  the  States  and  localities  so 
desired. 

FDA  wants  to  make  it  very  clear  that 
the  intended  preemptive  effect  of  this 
regulation  is  very  narrow.  FDA  does  not 
intend  to  preempt  general  food  safety 
laws  that  apply  to  eggs,  such  as  State 
food  and  drug  acts,  or  State  or  local 
laws,  regulations,  or  ordinances 
applying  to  retail  establishments,  e.g., 
the  Food  Code.  A  State  or  local  food 
safety  agency  can  continue  to  enforce  its 
own  refrigeration  requirements  or  other 
egg  safety  requirements  under  its  own 
administrative  or  judicial  enforcement 
procedures  as  long  as  the  retail 
refrigeration  requirements  for  eggs  are 
(equal  to  or  less  than  7.2  °C  (45  °F).  FDA 
is  including  State  and  local  agencies  in 


the  enforcement  of  this  regulation  to 
broaden  their  enforcement  tools,  not  to 
narrow  them.  To  ensure  that  the  limited 
preemptive  effect  of  these  regulations  is 
clear,  FDA  has  added  a  statement  on  the 
preemptive  effect  of  the  regulations  to 
the  codified  text. 

(Comment  33)  A  comment  contended 
that  the  provisions  in  the  proposal  that 
allow  States  and  localities  to  enforce  the 
provisions  "imtil  FDA  notifies  the  State 
or  locality  in  writing  that  such 
assistance  is  no  longer  needed"  appear 
to  place  State  regulatory  actions 
subordinate  to  those  of  FDA.  The 
comment  maintained  that  it  knew  of  no 
other  situation  where  regulatory  actions 
of  State  or  localities  constituted 
"assistance"  to  a  Federal  agency, 
especially  when  intrastate  commerce  is 
involved.  The  comment  asked  for 
clarification  of  this  issue. 

The  provision  that  allows  State  and 
local  agencies  to  enforce  FDA's 
regulations  draws  its  terms  from  section 
311  of  the  Public  Health  Service  Act 
(PHS  Act).  FDA  does  not  consider  State 
and  local  food  safety  activities  to  be 
subordinate  to  Federal  activities.  In  fact, 
FDA  created  this  cooperative  model  to 
ensure  that  State  and  local  officials 
continue  to  be  the  primary  enforcement 
officials  in  retail  establishments  while 
being  provided  the  ability  to  enforce 
this  Federal  requirement  for  egg 
refiigeration. 

(Conunent  34)  One  comment  also 
expressed  concern  regarding  the 
precedent  of  using  the  PHS  Act  for 
enforcement  of  commiuiicable  disease 
regulations  when  there  are  other 
collaborative  and  integrated 
mechanisms  available,  e.g.,  the  Food 
Code.  The  comment  maintained  that 
many  States  adopt  the  provisions  of  title 
21  of  the  Code  of  Federal  Regulations 
(CFR)  and,  therefore,  the  comment 
noted  that  it  previously  requested  that 
FDA  adopt  relevant  sections  of  the  Food 
Code  as  regulations.  The  comment 
asserted  that  adopting  relevant  sections 
of  the  Food  Code  as  a  Federal  regulation 
would  lower  the  risk  of  illness,  while 
promoting  uniformity  without 
preempting  State  and  local  authority. 

The  agency  notes  that  this  regulation 
is  not  the  first  regulation  issued  by  FDA 
that  utilized  the  PHS  Act  to  address 
prevention  of  commimicable  diseases. 
FDA  used  the  PHS  Act  as  its  legal 
authority  to  issue:  (1)  Regulations  to 
control  the  interstate  shipment  of 
molluscan  shellfish  (21  CFR  1240.60); 
(2)  regulations  to  control  the  interstate 
and  intrastate  commerce  of  ttulles 
(§  1240.62  (21  CFR  1240.62));  (3) 
requirements  for  mandatory 
pasteurization  of  milk  and  milk 
products  (21  CFR  1240.61);  and 


regidations  to  control  blood  and  tissue 
products  (21  CFR  640  and  1270). 
However,  the  agency  acknowledges  that 
this  regulation  represents  a  new 
approach  to  food  safety  as  it  relates  to 
matters  traditionally  addressed  by  the 
States.  The  agency  believes  that  the 
Federal-State  cooperative  approach  that 
it  is  adopting  in  this  final  rule  for  the 
regulation  of  eggs  is  the  most  effective 
and  efficient  use  of  Federal,  State,  and 
local  food  safety  authorities. 

Further,  FDA  recognizes  that  many 
States  adopt  parts  of  21  CFR  by 
reference.  However,  the  agency  is  not 
persuaded  by  the  comment  that  it 
should  adopt  relevant  sections  of  the 
Food  Code  in  lieu  of  issuing  this 
regulation.  FDA  notes  that  its  policy  on 
the  refrigeration  of  eggs,  i.e.,  that 
refrigeration  at  7.2  °C  (45  °F)  is  adequate 
to  maintain  the  safety  of  shell  eggs 
woidd  be  the  same  whether  or  not  the 
agency  issued  ndemaking  to  codify  in 
21  CFR  sections  of  the  Food  Code 
relevant  to  shell  eggs.  Nevertheless,  as 
annoiuiced  in  the  Egg  Safety  Action 
Plan,  the  agency  plans  to  take  additional 
steps  to  protect  at-risk  consumers  by 
establishing  safe  egg  handling  and 
preparation  practices  at  retail, 
consistent  with  provisions  in  the  Food 
Code. 

(Comment  35)  One  comment 
contended  that  FDA  should  evaluate 
each  State  and  local  program  to  ensure 
that  they  have  the  expertise  and 
resources  to  enforce  the  regulations. 
This  comment  contended  that  if  the 
States  and  local  programs  do  not  have 
the  capability  to  enforce  the  rule,  FDA 
should  provide  training  or  resources,  or 
enforce  the  rule  itself.  Furthermore,  the 
comment  stated  that  FDA  should 
perform  comprehensive  aimual  reviews 
and  permit  only  those  agencies  that 
satisfy  strict  performance  standards  to 
continue  to  enforce  the  rule. 

FDA  disagrees  vdth  this  comment.  As 
discussed  in  the  proposal,  the  agency 
recognizes  that  the  inspection  of  retail 
establishments  traditionally  has  been 
the  province  of  State  and  local  food 
safety  agencies.  FDA  expects  that  these 
agencies  would  continue  to  inspect 
these  establishments  and  will  be  able  to 
enforce  the  refrigeration  requirement. 
FDA  considered  a  requirement  that  the 
States  report  to  FDA  on  their 
enforcement  activities.  However,  the 
agency  concluded  that,  because  of  the 
vast  number  of  food  safety  agencies  at 
the  State  and  local  level,  reporting  to 
FDA  would  be  too  resource  intensive. 
Further,  the  agency  concluded  that 
requiring  States  and  localities  to  report 
to  FDA  would  remove  valuable 
resources  from  egg  safety  enforcement 
and  place  them  into  administrative 


activities.  ConsequenUy,  FDA  decided 
to  not  require  enforcement  reports  from 
State  and  local  agencies.  Moreover, 
FDA,  in  keeping  with  the  principles  of 
Executive  Order  13132  on  federalism, 
thought  it  prudent  to  allow  States  the 
maximiun  administrative  discretion 
possible  in  enforcing  this  rule.  However, 
the  agency  intends  to  stay  informed  of 
the  enforcement  of  State  and  local 
agencies.  Where  State  or  local  coverage 
needs  to  be  augmented,  FDA  intends  to 
act. 

(Comment  36)  One  comment  opposed 
the  allowance  of  10-working  days  after 
the  order  is  given  for  the  destruction  of 
eggs  that  are  not  in  compliance  with  the 
temperature  requirement  as  proposed  in 
§  115.50(e)(l)(i).  This  comment 
maintained  that  FDA  provided  no 
rationale  for  the  time  period.  Moreover, 
the  comment  contended  that  10  days 
was  an  unnecessarily  long  period  of 
time  and  could  allow  for  inadvertent 
repacking.  The  comment  suggested  that 
only  3  to  5  days  be  allowed. 

The  agency  disagrees  vdth  the 
comment.  The  time  period  of  10- 
working  days  is  consistent  with  other 
regulations  that  address  the  prevention 
of  communicable  disease,  e.g., 
regulations  in  §  1240.62  that  control  the 
interstate  and  intrastate  commerce  of 
turUes.  Moreover,  the  agency  believes 
that  10-working  days  allows  sufficient 
time  for  interested  parties  to  appeal  the 
detention  order  as  provided  in 
§  115.50(e){2){i).  In  addition,  the  agency 
points  out  that  the  administrative 
procedures  provide  for  sufficient 
safeguards  against  inadvertent  repacking 
of  shell  eggs  that  were  not  held  in 
compliance  with  the  temperature 
requirement.  Section  115.50(e)(l)(iv) 
provides  that  eggs  that  are  detained  be 
labeled  with  official  tags  stating  that 
they  not  be  sold,  distributed,  or  * 

otherwise  disposed  of  except  that  they 
be  diverted  or  destroyed,  or  moved 
pending  appeal.  The  comment  did  not 
persuade  FDA  that  there  is  sufficient 
cause  to  be  concerned  that  eggs  will  be 
inadvertently  repacked  if  they  are  held 
for  10-working  days  before  they  are 
destroyed  or  diverted.  Thus,  the  agency 
is  retaining  the  provision  in 
§  115.50{e)(l)(i)  for  10-working  days 
before  eggs  are  diverted  or  destroyed. 

(Comment  37)  One  comment 
suggested  that  inspectors  check  the 
temperature  of  the  shell  eggs' 
environments  at  least  twice  a  year.  The 
conunent  also  suggested  that,  to  ensure 
that  retail  establishments  are 
maintaining  acciu^te  temperatures, 
continuous  temperature  recording 
devices  be  required  and  records  made 
available  to  inspectors. 
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The  agency  agrees  that  the  inspection 
of  retail  establishments  twice  a  year  is 
reasonable.  In  fact,  the  Food  Code 
reconunends  that  retail  establishments 
be  inspected  once  every  6  months. 
These  inspections  include  checking  the 
temperature  at  which  potentially 
hazardous  foods,  including  eggs,  are 
being  held.  However,  the  agency  does 
not  find  that  it  is  necessary  to  make  the 
inspection  a  requirement  as  part  of  this 
rulemaking.  The  agency  expects  that 
when  State  and  local  agencies  routinely 
inspect  retail  establishments,  they  will 
check  the  temperature  at  which  shell 
eggs  are  held.  In  addition,  for  any 
establishment  that  FDA  inspects,  it  will 
also  check  the  temperature  at  which 
shell  eggs  are  held.  Thus,  FDA  is  not 
persuaded  by  the  comment  to  require  a 
specific  interval  for  checking  the 
temperattue  at  which  shell  eggs  are 
held. 

FDA  disagrees  that  it  should  require 
that  retail  establishments  maintain 
continuous  recording  devices.  The 
agency  notes  that  neither  the  Food  Code 
nor  FSIS,  in  its  directive  regarding  the 
enforcement  of  refiigeration 
requirements  for  shell  eggs  (Ref  8), 
recommends  that  such  devices  be  used. 
Furthermore,  FDA  notes  that 
requirement  of  such  devices  may  be 
very  costly,  especially  for  small 
businesses.  Consequently,  the  agency  is 
not  persuaded  by  the  comment  to 
require  establishments  to  maintain 
continuous  recording  devices. 

C.  Other  Changes  to  the  Proposal 

FDA  is  revising  proposed  §  115.50  by 
deleting  paragraph  (d)  and  revising 
paragraph  (b)  for  clarification.  The 
agency  concludes  that  §  115.50(d) 
stating  that  the  requirements  of  this 
section  apply  to  all  eggs  may  be 
confusing  in  light  of  the  fact  that 
paragraph  (b)  states  that  all 
requirements  of  the  section,  except 
paragraph  (c)  apply  to  shell  eggs.  FDA 
is  revising  paragraph  §  115.50(b)  to  state 
"except  as  provided  in  paragraph  (c)  of 
this  section;  shell  eggs  held  for  retail 
distribution,  whether  in  intrastate  or 
interstate  conunerce,  shall  bear  the 
following  statement:  "  With  this 
revision,  §  115.50(d)  becomes 
redimdant.  The  rest  of  the  section  is 
renumbered  toreflect  this  change. 

IV.  Final  Regulatory  Impact  Analysis 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 


when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety,  distributive,  and  equity  effects). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  aimual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  some  sector  of  the  economy  in 
a  material  way;  or  adversely  affecting 
jobs  or  competition.  A  regulation  is  also 
considered  a  significant  regulatory 
action  under  Executive  Order  12866  if  it 
raises  novel  legal  or  policy  issues. 
Under  the  Unfunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4) 
requiring  cost-benefit  and  other 
analyses,  a  significant  rule  is  defined  in 
section  1531(a)  as  "a  Federal  mandate 
that  may  result  in  the  expendittu-e  by 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector,  of 
$100,000,000  (adjusted  annually  for 
inflation)  in  any  1  year  *  *  *."  Finally, 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121)  defines  a  major 
rule  for  the  purpose  of  congressional 
review  as  having  caused  or  being  likely 
to  cause  one  or  more  of  the  following: 
An  annual  effect  on  the  economy  of 
$100  million;  a  major  increase  in  costs 
or  prices;  significant  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  effects  on 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

FDA  finds  that  this  final  rule  is 
economically  significant  under 
Executive  Order  12866.  FDA 
determined  that  this  final  rule,  based  on 
the  median  estimate  of  cost  contained  in 
the  economic  analysis,  does  not 
constitute  a  significant  rule  imder  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  Furthermore,  in 
accordance  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1995  (Public  Law  104-121)  FDA 
determined  that  this  final  rule  will  be  a 
major  rule  for  the  piu*pose  of 
congressional  review. 

This  section  contains  the  regulatory 
impact  analysis  of  the  final  rule.  A  more 
complete  analysis  and  a  list  of 
references  is  available  in  a  separate 
dociunent  entitled  "Preliminary 
Regulatory  Impact  Analysis  and  Initial 
Regulatory  Flexibility  Analysis  of  the 
Proposed  Rule  to  Require  Refi-igeration 
of  Shell  Eggs  at  Retail  and  Safe 
Handling  Labels"  (64  FR  36516,  July  6, 
1999). 

FDA  received  no  comments  that 
directly  addressed  the  cost-benefit 
analysis  of  the  proposed  rule.  Several 


comments,  however,  discussed  aspects 
of  the  rule  that  would  affect  the  cost- 
benefit  analysis.  In  this  final  regulatory 
impact  analysis,  FDA  responds  to  those 
comments. 

1.  Regulatory  Options 

FDA  considered  several  regulatory 
options  for  dealing  with  SE  in  shell 
eggs.  The  options  considered  include: 
(1)  No  new  regulatory  action,  (2) 
labeling  only,  (3)  refrigeration  at  7.2  °C 
(45  "F)  only.  (4)  refiigeration  at  5  °C  (41 
°F),  (5)  labeling  and  refrigeration  as 
proposed,  (6)  HACCP  for  shell  eggs,  (7) 
in-shell  pasteurization,  (8)  longer 
compliance  periods,  and  (9)  limited 
retail  sell-by  periods.  FDA  received 
conunents  on  the  proposal  that  directly 
or  indirectly  dealt  with  the  economic 
analyses  of  some  of  these  options. 

(Comment  38)  Several  comments 
discussed  the  costs  of  in-shell 
pasteurization  (option  7).  In  the  analysis 
of  the  proposal,  FDA  assumed  that  the 
annual  cost  of  pasteurization  was  $0.30 
per  dozen  eggs.  If  47  billion  shell  eggs 
were  consumed  per  year,  the  annual 
cost  of  pasteurizing  all  of  them  would 
be  about  $1.2  billion.  One  comment 
estimated  the  cost  to  be  $0.26  to  $0.38 
per  dozen  eggs,  which  implies  that  the 
annual  cost  of  pasteurizing  47  billion 
shell  eggs  would  be  $1  to  $1.5  billion. 
Another  comment  estimated  that 
pastemization  would  increase  the  price 
of  a  dozen  eggs  by  35  to  40  percent.  The 
comment  listed  no  prices,  but  at  an 
average  price  of  $0.80,  the  additional 
cost  of  pasteurizing  47  billion  eggs 
would  be  $0.28  to  $0.32  per  dozen,  or 
$1.1  to  $1.3  billion  per  year.  FDA  did 
not  estimate  the  transition,  or  set-up 
costs,  (e.g.,  costs  of  equipment,  redesign 
of  processing  facilities,  training)  for 
processors  switching  to  pasteurization, 
so  these  estimates  understate  the  full 
cost  of  in-shell  pasteurizing  all  shell 
eggs. 

Although  in-shell  pasteurization 
would  greatly  reduce  SE,  the  agency 
concludes  that  other  interventions 
between  farm  and  table  will  reduce  SE 
at  lower  cost.  The  egg  safety  action  plan 
includes  these  other  interventions,  such 
as  on-fann  controls,  controls  at  packer/ 
processor,  and  retail  controls,  in 
addition  to  in-shell  pastemization. 

(Comment  39)  Several  comments- 
requested  a  longer  compliance  period 
for  the  new  egg  label. 

The  main  disadvantage  of  longer 
compliance  periods  for  the  labeling 
provision  (option  8)  is  that  the  option 
would  delay  the  realization  of  the 
benefits  of  the  rule.  In  this  final  rule,  the 
agency  will  allow  9  months  (instead  of 
the  proposed  6  months)  for  producers  to 
comply  with  the  labeling  provision.  The 


longer  compliance  period  will  probably 
generate  savings  in  costs  that  exceed  the 
reduction  in  benefits  (as  measured  with 
the  revised  CDC  surveillance  baseline). 
FDA  discusses  the  effects  of  the  longer 
compliance  period  in  more  detail  in  the 
sections  on  benefits  and  costs. 

2.  Benefits 

Benefits  ft-om  the  final  rule  to  require 
a  safe  handling  label  and  the 
refrigeration  of  shell  eggs  at  7.2  °C  (45 
°F)  come  from  reducing  egg-related 
illness.  The  formula  FDA  used  for 
estimating  benefits  is: 

Marginal  health  benefits  =  baseline  risk 
(number  of  SE  illnesses  related  to  shell  eggs) 
X  expected  reduction  in  the  number  of 
illnesses  brought  about  by  the  final  rule  x 
health  cost  per  illness. 


(Comment  40)  Although  there  were  no 
comments  directly  on  the  estimated 
benefits,  several  comments  argued  that 
FDA  used  too  high  a  baseline  number.of 
SE  illnesses.  In  addition,  some 
comments  cited  new  data  from  CDC  on 
SE.  In  the  economic  analysis  in  the 
proposal,  FDA  used  the  results  of  the 
USDA  SE  risk  assessment  for  one 
estimate  of  the  baseline  risk  and  the 
CDC  Salmonella  surveillance  data  for 
another  estimate  of  the  baseline  (64  FR 
36516  at  36520).  The  CDC  active 
surveillance  data  showed  a  44  percent 
fall  in  SE  between  1996  and  1998  (Ref. 
9).  CDC  also  released  a  new  estimate  of 
the  total  number  of  illness  associated 
with  Salmonella  (Ref.  10).  The  new 
estimate  of  the  total  number  of  illnesses 
from  Salmonella  is  lower  than  previous 


estimates,  which  implies  that  the 
baseline  niunber  of  SE-related  illnesses 
is  also  lower.  In  response  to  the 
comments  on  FDA's  baseline  number  of 
illnesses,  FDA  adjusted  the  CDC 
slu^feillance  baseline  to  incorporate  the 
recent  CDC  surveillance  data  and 
estimated  number  of  SE-related 
illnesses.^  The  SE  risk  assessment 
model  baseline  did  not  use  CDC  cases, 
so  it  does  not  change.  Table  1  of  this 
document  shows  the  USDA  SE  risk 
assessment  baseline,  the  FDA-modified 
USDA  SE  risk  assessment  baseline  (for 
explanation  of  this  modification,  see 
footnote  1  in  section  II.A.8  of  this 
document),  the  CDC  surveillance 
baseline,  and  the  adjusted  CDC 
surveillance  baseline. 


Table  1  .—Four  Annual  Illnesses  from  Estimates  of  Salmonella  Enteritidis  (SE)  in  Shell  Eggs 


5th  Percentile 

Median 

Mean 

95th  Percentile 

a.  USDA  SE  Risk  Assessment 

Illnesses 

Arthritis 

Deaths 

126.374 

3,631 

68 

504.082 

14,864 

301 

661.633 

19.994 

391 

1.742.592 

55,915 

1.050 

b.  USDA  SE  Risk  Assessment  as  Modified  by  FDA 

Illnesses 

Arthritis 

Deaths 

115,645 

3,372 

66 

416,156 

12,548 

250 

569,231 

17,175 

354 

1,508,814 

48,594 

985 

c.  CDC  Sun/eillance  Model 

Illnesses 

Arthritis 

Deaths 

63,884 

1,330 

37 

169.599 

5,533 

122 

191.511 

5,727 

115 

319.275 

12,202 

197 

d.  Revised  CDC  Surveillance  Model 

Illnesses 

Arthritis 

Deaths 

36,523 

762 

21 

112,138 

3.011 

66 

114.271 

3.410 

68 

194.796 

7,251 

117 

FDA  used  the  USDA  SE  risk 
assessment  model  to  estimate  the 
expected  reduction  in  illnesses 
attributed  to  the  rule.  The  design  of  the 
USDA  SE  risk  assessment  model 
allowed  the  agency  to  estimate  the 
number  of  illnesses  prevented  by 
comparing  the  baseline  number  of 
illnesses  with  the  number  of  illnesses 
under  the  rule. 

FDA  calculated  the  health  cost  per 
illness  prevented  by  classifying  SE 
illnesses  by  the  severity  of  outcome: 


Mild,  moderate,  and  severe  acute 
gastrointestinal  illnesses;  resolved  and 
chronic  reactive  arthritis;  and  death. 
The  agency  then  miiltiplied  the 
estimated  monetary  health  cost  per  type 
of  illnesses  by  the  nmnber  of  illnesses 
prevented  of  each  type.  FDA  calculated 
total  health  benefits  from  the  final  rule 
with  the  following  formula: 

Total  health  benefits  =  (number  of  mild 
cases  prevented  x  $  per  case)  +  (number  of 
moderate  cases  prevented  x  $  per  case)  + 
(numt)er  of  severe-acute  cases  prevented  x  $ 
per  case)  +  (number  of  resolved  cases  of 


arthritis  prevented  x  $  per  case)  +  (number 
of  chronic  cases  of  arthritis  prevented  x  $  per 
case)  +  (number  of  deaths  x  $  per  death). 

The  baseline  risk,  the  expected 
reduction  in  risk,  and  the  health  costs 
per  illness  are  all  imcertain.  FDA, 
therefore,  estimated  a  distribution  of 
possible  health  benefits  for  the  final 
rule,  with  the  distribution  based  on  the 
probability'  distributions  associated  with 
the  main  uncertainties.  FDA  estimated 
that  this  final  rule  would  reduce  the 
number  of  egg-related  illnesses  by  6  to 


■^  In  the  analysis  of  the  proposed  rule,  FDA 
estimated  the  number  of  SE  illnesses  from  shell 
eggs  with  a  Monte  Carlo  simulation.  In  one 
simulation,  FDA  used  CDC  surveillance  data  from 
1988  through  1997  to  calculate  that  the  annual 
average  number  of  SE  isolates  was  8,400.  FDA  then 
applied  the  probability  that  an  isolate  would  be 
reported  that  was  used  in  the  USDA  SE  risk 


assessment,  i.e.,  0.014,  to  estimate  the  total  number 
of  SE  cases.  FDA  assumed,  based  on  outbreak  and 
other  information,  that  10  to  60  percent  of  all  SE 
cases  were  associated  with  shell  eggs.  In  the  revised 
CDC  surveillance  model,  FDA  used  CDC 
surveillance  data  from  1989  through  1998  to 
calculate  an  average  annual  number  of  SE  isolates 
of  8,300.  The  agency  applied  the  probability  of 


reporting  used  in  the  new  CDC  foodbome  illness 
estimates,  0.026.  to  estimate  the  total  number  of  SE 
cases  (Ref.  10).  As  in  the  proposed  rule,  FDA 
assumed  that  10  to  60  percent  of  all  SE  cases  were 
associated  with  shell  eggs.  Part  d  of  table  1  shows 
the  results  of  the  simulation  based  on  the  revised 
CDC  data. 
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ranges  (5th  to  95th  percentile)  of 
estimated  annual  benefits  for  the  three 


baselines  are  shown  in  table  2  of  this 
document. 


49  percent  (5th  to  95th  percentile),  with 
the  median  equal  to  14.5  percent  and 
the  mean  equal  to  19  percent.  The 

Table  2.— Total  Annual  Health  Benerts  from  the  Reduction  in  Salmonellosis  Attributable  to  the  Pro- 
posed Shell  Egg  Rules:  USDA  ^  SE  2  Risk  Assessment  Baseline,  CDC  ^  Surveillance  Baseline,  and  Ad- 
justed CDC  Surveillance  Baseline 


Variable 


5th  Percentile 


Median 


Mean 


95th  Percentile 


a.  Modified  USDA  SE  Risk  Assessment  Baseline 


Illnesses  prevented 
Health  benefits 


12,369 

$86.7  million 


65,801 

$703 

milNon 


115,848 
$1,700 
million 


b.  CDC  Sun/eillance  Baseline 


407,064 
$6,610 
million 


Illnesses  prevented 
Health  benefits 


7.032 
$49.2  million 


25,132 

$303 

million 


c.  Revised  CDC  Sun/eillance  Baseline 


36,937 

$501 

miNlon 


107,230 
$1,679 
million 


Illnesses  prevented 
Health  benefits 


3.925 
$32.9  million 


14,958 
$259.5  million 


21,961 
$466.3  million 


'  USDA  means  U.S  Department  of  Agnculture. 

^SE  means  Salmonella  Enteritidis 

'CDC  means  the  Centers  for  Disease  Control  and  Prevention. 


62,991 
$1,619 
million 


FDA  estimated  the  benefits  derived 
firom  extending  the  compliance  period 
for  the  labeling  regulation.  With  the 
longer  compliance  period  for  the 
labeling  provision,  some  of  the  labeling 
benefits  will  be  postponed  for  3  months. 
In  the  analysis  of  the  proposal,  the 
agency  estimated  the  median  benefits 
attributable  to  labeling  alone  to  be  $261 
million  using  the  USDA  SE  risk 
assessment  baseline  and  $103  million 
using  the  CDC  surveillance  baseline. 
With  the  revised  CDC  surveillance 
baseline,  median  labeling  benefits  are 
$91  million.  FDA  used  a  7  percent  rate 
of  discount  to  estimate  the  reduction  in 
benefits  from  increasing  the  compliance 
period  for  labeling  by  3  months.  The 
later  effective  date  will  reduce  median 
health  benefits  by,  at  most,  $5  million 
under  the  USDA  SE  risk  assessment 
baseline  and  $2  million  under  either 
version  of  the  CDC  svuveillance  baseline 
because  some  labels  would  be  in  place 
before  the  effective  date.  Because  it  is 
based  on  more  recent  information,  the 
agency  believes  that  $2  million  is  the 
best  estimate  of  the  reduction  in  benefits 
associated  with  the  later  effective  date 
for  the  safe  handling  label. 

The  benefit  estimates  above  depend 
on  a  number  of  assvunptions  including 
assumptions  about  individual  response 
to  the  egg  labels.  Modification  of  these 
assumptions  would  lead  to  changes 


(increases  or  decreases)  in  the  estimate 
of  the  benefits  of  this  rule. 

3.  Costs 

FDA  received  no  comments  on  the 
estimated  costs  of  this  rule  and, 
therefore,  will  use  the  same  estimate 
reported  in  the  analysis  of  the  proposal. 
The  costs  of  the  final  rule  are  the  sum 
of  the  costs  of  changes  in  manufacturing 
practices — labeling  and  refrigeration — 
and  changes  in  consumer  practices — egg 
preparation  and  consumption. 

a.  Labeling.  The  costs  of  labeling  are 
the  sum  of  inventory  disposal,  label 
redesign  and  administrative  costs.  FDA 
calculated  labeling  costs  with  the 
following  model: 

Labeling  cost  =  ($  administrative  costs  per 
firm  X  number  of  affected  firms)  +  ($  value 
of  cartons  manufactured  x  disposal 
percentage  of  carton  inventory)  +  (number  of 
affected  labels  x  $  redesign  cost  per  label). 

In  the  analysis  of  the  proposed  rule, 
FDA  estimated  the  total  cost  of  labeling 
for  a  6-month  compliance  period  to  be 
a  one-time  cost  of  approximately  $18 
million.  The  cost  included 
administrative  costs,  inventory  disposal 
costs,  and  label  redesign  costs.  Several 
comments  stated  that  inventory  and 
redesign  costs  would  be  high,  but  did 
not  state  whether  the  cost  estimates 
FDA  presented  were  high.  One 
comment  from  a  carton  manufacturer 


stated  that  redesign  costs  for  its  foam 
labels  would  be  $2  million.  Based  on 
the  market  share  cited  in  the  comment, 
the  cost  per  SKU  would  be  about  $500, 
which  is  the  cost  used  in  the  proposal 
for  a  6-month  compliance  period. 

Another  comment  stated  that  in  order 
to  print  on  the  sides  of  cartons 
manufacturers  of  smaller  egg  cartons 
would  have  to  purchase  new  equipment 
costing  several  million  dollars.  The 
agency  disagrees  that  such  pinchases 
will  be  necessary.  With  redesign  and 
reduced  type  size  for  non-mandatory 
material,  sufficient  fr^e  space  will  be 
available  for  the  safe  handling  statement 
without  the  need  to  print  on  the  sides 
of  the  cartons.  The  shorter  safe  handling 
statement  in  this  final  rule  (compared  to 
the  statement  in  the  proposal)  increases 
the  agency's  confidence  that  smaller  egg 
cartons  will  have  sufficient  space. 

In  light  of  FDA's  decision  to  extend 
the  compliance  period  to  9  months, 
labeling  costs  will  decrease.  In  the 
analysis  of  the  proposal,  FDA  compared 
a  6-month  compliance  period  with  a  12- 
month  compliance  period.  FDA  now 
assumes  that  the  labeling  costs  for  a  9- 
month  compliance  will  be  about 
halfway  between  the  costs  for  6-  and  12-' 
month  periods.  As  table  3  of  this 
document  shows,  this  assumption  leads 
to  estimated  costs  of  $15  million. 
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Table  3.— Estimated  Total  Costs  to  Incorporate  Safe  Handling  Statements  (Total  Costs  Rounded  to 

Nearest  Million) 

Compliar>ce  Period 

6  Months 

9  Months 

12  Months 

Total  administrative  costs 
Total  inventory  disposal  costs 
Total  label  redesign  costs 
Total  lat)eling  costs 

$280,000 

$3,000,000 

$15,000,000 

$18,000,000 

$240,000 

$2,250,000 

$12,500,000 

$15,000,000 

$200,000 

$1,500,000 

$10,000,000 

$12,000,000 

FDA  believes  that  the  9-month 
compliance  period  combined  vsrith  the 
shortening  of  the  safe  handling 
statement  may  reduce  labeling  costs  by 
more  than  the  $3  million  difference 
shown  in  table  3.  The  shorter  statement 
should  eliminate  many  of  the  problems 
associated  with  fitting  the  statement  on 
cartons  with  limited  flat  space.  With  3 
more  months  for  compliance,  many 
more  establishments  will  be  able  to  use 
up  all  of  their  carton  inventories  before 
the  effective  date. 

b.  Refrigeration.  FDA  estimated  the 
refrigeration  costs  to  be  the  cost  of  the 
additional  equipment  required  for  all 
establishments  to  maintain  an  ambient 
temperatiu-e  of  7.2  °C  (45  °F).  The 
agency  calculated  the  cost  by 
multiplying  the  estimate  of  the  niunber 
of  establishments  that  would  require 
new  (or  upgraded)  equipment  by  the 
cost  of  equipment.  FDA  estimated  the 


niunber  of  establishments  that  woidd 
require  new  equipment  by  assuming 
that  no  establishments  in  States  that 
have  adopted  the  Food  Code  and  some 
fraction — with  one-third  the  most 
likely — of  establishments  in  States  that 
have  not  adopted  the  Food  Code  would 
require  new  equipment.  FDA  used 
industry  soxut:es  to  obtain  estimates  of 
the  range  of  costs  of  new  or  additional 
equipment  necessary  to  meet  the 
refrigeration  provision  of  the  final  rule. 
The  estimated  costs  per  establishment 
ranged  from  close  to  zero  for  small 
equipment  upgrades  to  $6,000  for  a 
la^e  new  refrigerator. 

FTDA  estimated  a  distribution  of  the 
total  possible  refrigeration  costs  for  the 
final  rule.  The  range  (5th  to  95th 
percentile)  of  estimated  one-time 
refrigeration  costs  was  $7  million  to 
$228  million,  with  a  median  of  $31 
million. 


c.  Changes  in  consumer  practices. 
FDA  estimated  the  annual  costs  to 
consiuners  of  changing  the  way  eggs  are 
prepared  and  consumed  as: 

Cost  of  changes  in  consumer  practices  = 
annual  number  of  eggs  consumed  x  baseline 
fraction  of  eggs  consumed  undercooked  x 
fractional  reduction  in  undercooked  eggs  in 
response  to  safe  handling  label  x  S  value  of 
undercooking  one  egg. 

This  cost  to  consiuners  is  uncertain.  The 
range  (5th  to  95th  percentile)  of  annual 
costs  was  $2  million  to  $20  million, 
with  a  median  of  $10  million.  The  cost 
of  changes  in  consumer  practices  is  an 
annual  recurring  cost  of  the  final  rule. 

4.  Summary  of  Costs  and  Benefits 

Table  4  of  this  document  shows  the 
median  estimated  benefits  and  costs  of 
the  final  rule. 


Table  4. — Median  Annual  Estimated  Benefits  and  Costs  of  the  Final  Rule  (in  Millions  of  Dollars) 


Benefits/Costs 

First  Year 

All  Other  Years 

Median  estimated  benefits  (USDA^  SE^  risk  assessment  baseline) 

$700 

$700 

Median  estimated  benefits  (original  CDC^  surveillance  baseline) 

$300 

$300 

Median  estimated  benefits  (revised  CDC  surveillance  baseline,  final  rule) 

$260 

$260 

Median  estimated  costs  (proposed  rule) 

$60 

$10 

Median  estimated  cost  (final  rule) 

$56 

$10 

^  U.S.  Department  of  Agriculture 

2  Salmonella  Enteritidis 

3  Centers  for  Disease  Control  and  Prevention 


B.  Small  Entity  Analysis 

1.  Introduction 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act(5U.S.C.  601-612),  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that,  under  the  Regulatory  Flexibility 
Act,  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

2.  Economic  Effects  on  Small  Entities 

a.  Number  of  small  entities  affected. 
The  final  rule  will  affect  many  small 


entities,  including  egg  processors, 
grocery  stores  and  other  stores  including 
roadside  stands,  restaurants,  and  other 
food  service  establishments.  FDA  has 
not  been  able  to  determine  how  many  of 
the  669  egg  processors  registered  with 
the  USDA  are  small  businesses  (Ref  11). 
Egg  processors  generally  fall  into  two 
industrial  classifications:  Poultry 
slaughtering  and  processing  (standard 
industrial  classification  (SIC)  code  2015) 
and  whole  poultry  and  poultry  products 
(SIC  code  5144).  The  two  classifications 
roughly  correspond  to  in-line  and  off- 
line processors.  In-line  processors 
package  the  eggs  at  the  egg  laying 
facility.  Off-line  processors  ship  the  eggs 
to  packers. 

"The  Small  Business  Administration 
(SBA)  defines  in-line  egg  processors 
(SIC  code  2015-03)  to  be  small 


businesses  if  they  employ  500  or  fewer 
people.  According  to  a  search  in  Dun's 
Market  Identifiers  (Ref  12)  25  in-line 
egg-processing  firms  would  be  defined 
as  small.  SBA  defines  off-line  processors 
(SIC  code  5144)  to  be  small  if  they 
employ  100  or  fewer  people.  Dun's 
Market  Identifiers  did  not  have  a 
subcategory  for  egg  processors.  For  the 
entire  category  of  poultry  and  poultry 
products  (SIC  code  5144),  80  percent  of 
establishments  employ  fewer  than  100 
workers.  If  the  same  proportion  holds 
for  the  subcategory  composed  of  egg 
processors,  then  470  firms  would  be 
classified  as  small. ^  FDA,  therefore, 


'  The  estimated  total  number  of  in-line 
establishments  is  134,  but  52  are  branches  of  firms. 
If  the  total  number  of  in-line  firms  is  82(=134  -  52), 

Continued 
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estimated  the  total  number  of  small  egg 
processors  to  be  495  (=  25  +  470). 

The  refrigeration  provision  will  affect 
small  establishments  that  are  not 
currently  refrigerating  at  7.2  °C  (45  °F). 
SBA  defines  grocery  stores  {SIC  code 
5411)  to  be  small  if  annual  gross 
revenue  is  less  than  $20  million.  Other 
food  stores  (SIC  codes  5431,  5451,  and 
5499),  which  include  firuit  and  vegetable 
markets,  dairy  product  stores,  and 
miscellaneous  food  stores,  are  small  if 
aiuiual  sales  are  less  than  $5  million. 
Restaurants  are  small  if  aiuiual  sales  are 
less  than  $5  million  and  institutions  are 
small  if  sales  are  less  than  $15  million. 

As  shown  in  table  5  of  this  document, 
FDA  estimated  that  the  number  of  small 
establishments  affected  by  the  final 
refrigeration  provision  will  be  25,400. 
One  comment  questioned  how  FDA 
derived  this  estimate.  The  agency 
derived  this  estimate  of  small 
businesses  affected  from  the  estimate  for 
all  establishments  affected.  FDA 
estimated  the  number  of  establishments 
(small  and  large)  currently  not  keeping 
eggs  at  an  ambient  temperature  of  7.2  °C 
(45  °F)  by  assuming  that  some  fraction 
of  establishments  in  States  without 
temperature  requirements  were  holding 


eggs  at  temperatures  greater  than  7.2  °C 
(45  °F).  FDA  does  not  know  the  fraction 
of  establishments  holding  shell  eggs  at 
temperatxires  greater  than  7.2  °C  (45  °F), 
so  the  agency  used  a  Monte  Carlo 
simulation  to  estimate  a  distribution  for 
the  nimiber  of  establishments  affected. 
In  the  simulation,  FDA  assumed  that  in 
each  State  without  a  7.2  °C  (45  °F) 
requirement,  between  0  and  100  percent 
(with  33  percent  the  most  likely 
proportion)  of  the  establishments  held 
shell  eggs  at  a  higher  temperature.  The 
mean  result  of  the  1 ,000  iterations  of  the 
simulation  was  a  total  of  approximately 
44,400  large  and  small  establishments, 
which  included  10,700  grocery  and 
other  food  stores,  24,000  restaurants, 
and  9,700  institutions  (including 
schools,  hospitals,  nursing  homes, 
prisons,  military  establishments,  and 
universities)  (64  FR  36516  at  36536, 
July,  9  1999).  FDA  reported  only  the 
mean  of  the  distribution  of  simulation 
results.  The  results  for  the  simulated 
number  of  establishments  ranged  from  a 
5th  percentile  of  12,320  to  a  95th 
percentile  of  81,700. 

To  estimate  the  number  of  small 
establishments  holding  eggs  at 
temperatures  above  7.2  °C  (45  °F),  FDA 


assumed  that  the  proportion  of  small 
establishments  affected  by  the 
refrigeration  provision  would  be  the 
same  as  the  fraction  of  institutions  for 
the  entire  category.  According  to  SBA 
size  standards  for  small  entities,  71 
percent  of  grocery  and  other  food  stores 
and  54  percent  of  restaurants  are  small. 
Institutions  are  more  complicated, 
because  they  cut  across  SIC  codes.  FDA 
assumed  that  50  percent  of  institutions 
serving  eggs  are  small.  FDA  then 
estimated  the  number  of  small 
establishments  affected  by  the 
refrigeration  provision  by  multiplying 
the  fraction  assumed  to  be  small  by  the 
total  number  of  establishments  affected. 
Table  5  of  this  document  shows  the 
mean  number  of  small  establishments 
likely  to  be  affected  by  the  refrigeration 
provision  of  the  final  rule.  The  agency 
also  has  included  the  5th  and  95th 
percentiles  to  show  the  uncertainty 
associated  with  the  mean  estimates. 
FDA  emphasizes  that  these  are 
estimates,  not  a  coimt  of  the  actual  firms 
affected.  The  agency  uses  them  to 
demonstrate  that  this  final  rule  will 
affect  a  substantial  nimiber  of  small 
establishments. 
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Table  5.— Number  of  Small  Entities  Likely  to  be  Affected  by  the  Refrigeration  Provision  of  the  Final  Rule 

(Simulation  Results;  Rounded  to  Nearest  100) 


Category 


Grocery  arxj  Other  Stores 

Restaurants 

Institutions 

Total 


5tti  Percentile 


2,100 
3,800 
1,300 
7,000 


Mean 


7.600 
13,000 

4,800 
25,400 


95th  Percentile 


14,000 

23,900 

8,900 

46,800 


b.  Costs  for  small  entities.  For  the  9- 
month  compliance  period  in  the  final 
rule,  redesign  costs  per  SKU  will  be 
about  $875  for  pulp  cartons  and  $375 
for  foam  cartons.*  The  cost  of  the 
labeling  provision  borne  by  small 
processors  will  vary  with  the  number  of 
SKU's  and  the  fraction  of  the  costs 
passed  to  the  processors  from  carton 
manufacturers.  The  average  number  of 
SKU's  per  processor  for  the  industry  is 


30;  FDA  assumed  small  processors  will 
market  somewhere  between  2  and  20 
SKU's.  Additional  redesign  costs  could, 
therefore,  be  as  high  as  $17,500  for  a 
small  processor  (=  20  x  $875),  although 
it  is  unlikely  that  the  processor  would 
bear  all  redesign  costs. 

Refrigeration  costs  vary  across 
establishments,  depending  on  the  age  of 
current  refrigerators,  the  planned 
replacement  cycle,  and  whether  the 
small  establishments  are  currently 


keeping  eggs  at  or  below  7.2  °C  (45  °F). 
FDA  assumed  that  additional 
refrigeration  costs  for  small  retailers  will 
average  $633,  with  $700  the  most  likely 
value.  The  agency  also  assumed  that  the 
proportion  of  additional  refrigeration 
costs  borne  by  small  entities  will  be  the 
same  as  the  proportion  of  small  entities 
in  each  category  of  establishment.  The 
cost  of  the  refrigeration  provision  to 
small  entities  is  shown  in  table  6. 


Table  6.— Costs  to  Small  Entities  of  the  Refrigeration  Provision  of  the  Final  Rule 


Category 


Grocery  and  Other  Stores 

Restaurants 

Institutions 

Total 


Total  Costs  for  Small  Entities 


$4.8  million 

$8.2  million 

$3.1  million 

$16.1  million 


Percent  of  Total 


30 
51 
19 

100 


and  the  number  of  processors  is  669,  then  587  firms 
are  off-line  processors.  If  80  percent  are  small,  then 
470  off-line(=0.8  x  587)  processors  are  small. 

••  In  the  analysis  of  the  proposal,  FDA  estimated 
that  the  average  redesign  cost  for  foam  cartons 


would  be  $500  for  a  6-month  compliance  period 
and  $250  for  a  12-month  compliance  period.  In  the 
analysis  of  the  final  rule,  FDA  assumed  that  the 
redesign  cost  for  a  9-month  compliance  period  will 
by  $375.  midway  between  the  two.  Similarly,  the 


agency  assumed  that  the  redesign  costs  for  a  pulp 
carton  will  be  $875  for  a  9-month  compliance 
period,  midway  between  the  $1,000  and  $750 
estimated  for  6-month  and  12-month  compliance 
periods. 


3.  Regulatory  Options 

a.  Exemption  for  small 
establishments.  The  burden  on  small 
establishments  would  be  lifted  if  they 
were  exempt  from  the  provisions  of  the 
final  rule.  Most  of  the  estabhshments 
affected  by  this  final  rule,  however,  are 
small.  Exempting  small  establishments 
from  its  provisions  would  largely  negate 
the  rule.  No  comments  requested 
exemptions  from  the  proposed  rule  for 
small  establishments. 

b.  Longer  compliance  periode. 
Lengthening  the  labeling  compliance 
periods  for  the  labeling  and  refrigeration 
provisions  would  provide  regulatory 
relief  (cost  reduction)  for  small  entities. 
Lengthening  the  refrigeration 
compliance  period  from  the  final  rule's 
effective  date  to  12  months  after  the 
effective  date  would  reduce  costs  by 
allowing  establishments  to  postpone 
upgrading  their  equipment.  To  estimate 
the  regulatory  relief  from  lengthening 
the  refrigeration  compliance  period, 
FDA  assumed  that  the  reduction  in  cost 
would  equal  the  interest  (discounted  at 

7  percent  per  year)  on  the  cost  of 
refrigeration  equipment  over  the 
extension  of  the  compliance  period.  If 
the  compliance  period  were  extended 
by  12  months,  the  interest  on  the  cost 
of  equipment  would  be  over  $1  million 
(=  $16.1  X  0.07).  For  the  most  likely 
equipment  cost  of  $700  per  small 
establishment,  the  interest  saving  would 
be  about  $50  (=  0.07  x  $700).  FDA 
received  no  comments  requesting  longer 
compliance  periods  for  the  refrigeration 
provision. 

(Comment  41)  Some  comments 
requested  a  12-month  compliance 
period  for  the  labeling  provision.  The 
agency  has  responded  by  increasing  the 
compliance  period  to  9  months.  In  the 
cost  analysis  of  this  final  rule,  FDA 
estimated  that  total  industry  costs 
would  fall  by  at  least  $3  million  if  the 
compliance  period  for  the  labeling 
provisions  were  extended  from  6 
months  to  9  months.  Most  of  the  relief 
will  come  from  the  reduced  costs  of 
redesigning  the  carton  label  and 
reduced  inventory  disposal  costs.  For 
pulp  cartons,  extending  the  compliance 
period  to  9  months  will  reduce  redesign 
costs  from  $1,000  (for  a  6-month 
compliance  period)  to  $875  per  SKU. 
For  foam  cartons,  extending  the 
compliance  period  to  9  months  will 
reduce  redesign  costs  from  $500  (for  a 
6-month  compliance  period)  to  $375  per 
SKU.  The  comments  stressed  the 
difficidty  of  redesign  caused  by  the 
length  of  the  statement  in  the  proposal. 
Because  the  safe  handling  statement  in 
the  final  rule  has  been  shortened,  FDA 
expects  that  redesign  costs  will  not  be 


as  large  a  burden  as  many  comments  on 
the  proposed  rule  implied.  Furthermore, 
redesign  costs  are  not  necessarily  passed 
on  to  small  processors. 

Small  processors  will,  however,  bear 
inventory  disposal  costs.  In  the  cost 
analysis  of  the  proposal,  FDA  estimated 
disposal  costs  for  label  inventories  to  be 
$3  million  for  a  6-month  compliance 
period.  The  agency  believes  that  the 
principal  relief  for  small  egg  packers 
£ind  processors  will  come  from  the 
reduction  in  inventory  costs.  For  a  9- 
month  compliance  period,  the  disposal 
costs  for  label  inventories  will  be 
$2,250,000.  FDA  does  not  know  what 
fraction  of  those  costs  will  be  borne  by 
small  processors.  If  the  agency  assumes 
that  small  processors  bear  half  of  the 
disposal  costs,  then  the  average 
inventory  cost  per  small  processor 
would  be  $3,000  (=  ($3,000,000  x  0.5)  / 
495)  for  a  6-month  compliance  period 
and  $2,250  (=  ($2,250,000  x  0.5)  /  495) 
for  a  9-month  compliance  period. 
Changing  the  effective  date  to  9  months 
after  publication  will,  therefore,  save 
$750  per  small  processor.  For  processors 
holding  large  inventories,  the  saving 
will  be  larger.  The  longer  compliance 
period  will  also  increase  the  likelihood 
that  small  processors  will  use  up  thefr 
carton  inventories  and  bear  no  disposal 
costs. 

4.  Recordkeeping  and  Recording 
Requirements 

The  Regulatory  FlexibiUty  Act 
requires  a  description  of  the 
recordkeeping  and  recording  required 
for  compliance  with  this  rule.  This  rule 
does  not  require  the  preparation  of  a 
report  or  a  record. 

5.  Worst  Case  for  a  Small  Establishment 

The  greatest  impact  to  a  small  retail 
establishment  as  a  consequence  of  the 
refrigeration  provision  would  be  the 
purchase  of  a  new  refrigerator.  In  the 
analysis  of  the  proposal,  FDA  estimated 
the  cost  of  a  new  refrigerator  to  be 
between  $2,500  and  $6,000.  In  order  to 
estimate  the  worst  possible  outcome  for 
a  small  entity,  FDA  assumed  that  some 
small  retail  establishment  would 
piux:hase  a  new  refiigerator  at  the 
maximum  estimated  cost  of  $6,000.  If 
this  cost  were  amortized  over  a  10-year 
period  (using  a  discount  rate  of  7 
percent)  then  the  approximate  annual 
expense  would  be  $850  per  year  for  10 
years.  According  to  Dim  and  Bradstreet, 
85  percent  of  all  grocery  stores  have 
annual  sales  of  less  than  $20  million, 
and  71  percent  of  all  restaurants  have 
annual  sales  of  less  than  $5  million  (Ref. 
12).  Among  the  smallest  10  percent  of 
these  establishments,  the  average  sales 
volume  is  $100,000  per  year  for  a 


grocery  store  and  $50,000  per  year  for  a 
restaiu-ant.  Therefore,  an  additional 
expense  of  $850  per  year  amounts  to 
approximately  1  to  2  percent  of  average 
sales  per  year  for  the  smallest  stores. 
Grocery  stores  and  restaurants  typically 
have  profit  margins  on  sales  of  1  to  5 
percent,  so  a  reduction  of  the  profit 
margin  by  40  to  100  percent  would  be 
the  worst-case  outcome  for  the  smallest 
retailers. 

Because  the  comments  on  the  . 
proposed  rule  emphasized  the 
importance  of  inventories,  FDA 
concludes  that  the  worst  outcome  from 
the  labeling  provision  would  occur  if  a 
small  packer  held  large  inventories  of 
cartons  that  could  not  be  used.  If 
average  inventory  costs  per  small 
processor  (for  a  9-month  compliance 
period)  are  $2,250,  some  establishments 
could  bear  much  higher  inventory  costs. 

6.  Simimary  of  Small  Entity  Analysis 

FDA  estimated  that  the  labeling 
provisions  could  impose  average 
inventory  costs  of  $2,250  on  495  small 
processing  establishments.  TTie 
refrigeration  provision  would  impose 
estimated  average  costs  of  $633  on 
approximately  25,400  small 
establishments.  The  agency  concludes 
that  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Federalism 

These  rules  estabUsh  national  safe 
handling  labeling  and  retail  refrigeration 
requirements  for  shell  eggs  under  the 
FD&C  Act  and  the  PHS  Act.  FDA  has 
determined  that  these  egg  safety  final 
rules  have  federalism  implications 
under  Executive  Order  13132  because 
they  will  preempt  State  and  local 
labeling  and  retail  refrigeration 
requirements  that  are  not  as  stringent  as 
Federal  requirements.  Although  FDA 
proposed  this  rule  before  Executive 
Order  13132  was  issued  or  became 
effective,  FDA  believes  that  these  final 
rules  satisfy  the  requirements  of 
Executive  Order  13132. 

The  constitutional  basis  for  FDA's 
authority  to  regulate  the  safety  and 
labeling  of  foods  is  the  statutes  created 
by  Congress  to  regulate  food  safety.  As 
set  out  in  the  preamble  to  the  proposed 
and  final  rules,  foodborne  illness 
resulting  fron»SE  contaminated  eggs  is 
a  public  health  problem  nationwide. 
However,  only  37  States  and  the  District 
of  Columbia  require  refrigeration  at  7.2 
°C  (45  °F)  or  lower  in  retail 
establishments,  the  temperature  that 
FDA  has  determined  is  necessary  to 
prevent  growth  of  SE.  No  State  has  a 
requirement  for  complete  safe  handling 
instructions.  Accordingly,  there  is  a 
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clear  need  for  Federal  action  to  establish 
national  standards  that  will  ensure  the 
safety  of  eggs  for  all  consumers  in  this 
country. 

To  ensure  the  safety  of  eggs  for  all 
consximers  in  this  country,  not  only 
must  there  be  national  standards,  but 
enforcement  of  these  standards  must  be 
uniform  across  the  country.  However, 
because  State  and  local  public  health 
officials  are  the  primary  enforcement 
officials  in  retail  establishments,  FDA 
has  recognized  that  it  must  rely  on  these 
officials  to  provide  the  bulk  of  the 
enforcement  of  these  regulations.  FDA 
thus  believes  that  it  is  critical  for  these 
regulations  to  establish  uniform 
minimum  standards.  If  less  stringent 
State  or  local  refrigeration  and  labeling 
requirements  are  not  preempted, 
enforcement  of  those  less  stringent 
requirements — which  are  not  sufficient 
to  protect  the  public  health — will 
interfere  with  the  cooperative 
enforcement  of  the  Federal  egg 
refrigeration  and  labeling  requirements. 
FDA  believes  that  the  cooperative 
enforcement  approach  utilized  in  these 
rules  is  critical  to  effective 
implementation  of  these  important  food 
safety  requirements. 

Thus,  although  Congress  did  not 
expressly  preempt  State  law  in  this  area, 
FDA  finds  preemption  is  needed 
because  State  and  local  laws  that  are 
less  stringent  than  the  Federal 
requirements  will  significantly  interfere 
with  the  important  public  health  goals 
of  these  regulations. 

FDA  does  not  believe  that  preemption 
of  State  and  local  refrigeration  and 
labeling  requirements  that  are  the  same 
IS  or  more  stringent  than  the 
requirements  of  these  regulations  is 
aecessary,  as  enforcement  of  such  State 
Old  local  requirements  will  not  interfere 
vith  the  food  safety  goals  of  these 

oulations.  Accordingly,  the 
jreemptive  effect  of  this  rule  is  limited 
to  State  or  local  requirements  that  are 
not  as  stringent  as  the  requirements  of 
these  regulations;  requirements  that  are 
the  same  as  or  more  stringent  than 
FDA's  requirements  remain  in  effect. 

Although  the  proposed  rule  was 
published  before  Executive  Order 
13132,  FDA  gave  States  and  localities 
notice  of  the  intended  preemptive  effect 
of  these  rules  in  the  notice  of  proposed 
rulemaking.  In  addition,  FDA  consulted 
with  representatives  of  State  and  local 
governments  before  issuing  the 
proposal.  FDA  received  one  comment 
fi-om  a  State  Department  of  Agriculture, 
which  did  not  discuss  preemption  and 
one  comment  itom  an  organization 
representing  State  and  local  food  safety 
officials,  which  raised  questions  about 
the  scope  of  preemption.  These 


questions  are  answered  in  the  body  of 
the  preamble.  As  set  out  in  the  preamble 
and  this  discussion  on  federalism,  the 
preemptive  effect  of  these  regulations  is 
very  narrow. 

VI.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposal  (64  FR 
36492.  July  6,  1999).  No  new 
information  or  comments  have  been 
received  that  woidd  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  environmental 
impact  statement  is  not  required. 

Vn.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  labeling 
requirements  in  this  dociunent  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Rather,  the  safe  handling 
statement  is  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  the  recipient  for 
the  purpose  of  disclosiue  to  the  public" 
(5  CFR  1320.3(c)(2)). 
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List  of  Subjects 

21  CFR  Part  16 

Adnainistrative  practice  and 
procediu^e. 

21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting  . 
and  recordkeeping  requirements. 

21  CFR  Part  115 

Eggs.  Refrigeration. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Services  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  chapter  I  is 
amended  as  follows: 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

1.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1461;  21  U.S.C. 
141-149.  321-394,  467f,  679,  821,  1034;  28 
U.S.C.  2112;  42  U.S.C.  201-262,  263b,  364. 

2.  Section  16.5  is  amended  by  adding 
paragraph  (a)(4)  to  read  as  follows: 

§  1 6.5    Inapplicability  and  limited 
applicability. 

(a)  *  *  * 

(4)  A  hearing  on  an  order  for 
relabeling,  diversion,  or  destruction  of 
shell  eggs  imder  section  361  of  the 
Public  Health  Service  Act  (42  U.S.C. 
264)  and  §§  101.17(h)  and  115.50  of  this 
chapter. 


PART  101— FOOD  LABELING 

3.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 


Authority:  15  U.S.C.  1453. 1454. 1455;  21 
U.S.C.  321.  331,  342.  343.  348.  371;  42  U.S.C. 
243,  264,  271. 

4.  Section  101.17  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraph  (h)  to  read  as  follows: 

§101.17    Food  labeling  warning,  notice, 
and  safe  handling  statements. 

***** 

(h)  Shell  eggs.  (1)  The  label  of  all  shell 
eggs,  whether  in  intrastate  or  interstate 
commerce,  shall  bear  the  following 
statement: 

SAFE  HANDLING  INSTRUCTIONS: 
To  prevent  illness  fi-om  bacteria:  keep 
eggs  refrigerated,  cook  eggs  until  yolks 
are  firm,  and  cook  foods  containing  eggs 
thoroughly. 

(2)  Tne  label  statement  required  by 
paragraph  (h)(1)  of  this  section  shall 
appear  prominently  and  conspicuously, 
with  the  words  "SAFE  HANDLING 
INSTRUCTIONS"  in  bold  type,  on  the 
information  panel  or  principal  display 
panel  of  the  container. 

(3)  The  label  statement  required  by 
paragraph  (h)(1)  of  this  section  shall  be 
set  off  in  a  box  by  use  of  hairlines. 

(4)  Shell  eggs  that  have  been,  before 
distribution  to  consumers,  specifically 
processed  to  destroy  all  viable 
Salmonella  shall  be  exempt  fi-om  the 
requirements  of  paragraph  (h)  of  this 
section. 

(5)  The  safe  handling  statement  for 
shell  eggs  that  are  not  for  direct  sale  to 
consumers,  e.g.,  those  that  are  to  be 
repacked  or  labeled  at  a  site  other  than 
where  originally  processed,  or  are  sold 
for  use  in  food  service  establishments, 
may  be  provided  on  cartons  or  in 
labeling,  e.g.,  invoices  or  bills  of  lading 
in  accordance  with  the  practice  of  the 
trade. 

(6)  Under  sections  311  and  361  of  the 
Public  Health  Service  Act  (PHS  Act), 
any  State  or  locality  that  is  willing  and 
able  to  assist  the  agency  in  the 
enforcement  of  paragraphs  {h)(l) 
through  (h)(5)  of  this  section,  and  is 
authorized  to  inspect  or  regulate 
establishments  handling  packed  shell 
eggs,  may  in  its  own  jurisdiction, 
enforce  paragraphs  (h)(1)  through  (h)(5) 
of  this  section  through  inspections 
under  paragraph  (h)(8)  of  this  section 
and  through  administrative  enforcement 
remedies  identified  in  paragraph  (h)(7) 
of  this  section  until  FDA  notifies  the 
State  or  locality  in  writing  that  such 
assistance  is  no  longer  needed.  When 
providing  such  assistance,  a  State  or 
locality  may  follow  the  hearing 
procediu-es  set  out  in  paragraphs 
(h)(7)(ii)(C)  through  (h)(7)(ii){D)  of  this 
section,  substituting,  where  necessary, 
appropriate  State  or  local  officials  for 
designated  FDA  officials  or  may  utilize 


State  or  local  hearing  procediu-es  if  such 
procedures  satisfy  due  process. 

(7)  This  paragraph  (h)  is  established 
under  authority  of  both  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
and  the  PHS  Act.  Under  the  act,  the 
agency  can  enforce  the  food 
misbranding  provisions  under  21  U.S.C. 
331,  332,  333,  and  334.  However,  42 
U.S.C.  264  provides  for  the  issuance  of 
implementing  enforcement  regulations; 
therefore.  FDA  has  established  the 
following  administrative  enforcement 
procedures  for  the  relabeling,  diversion, 
or  destruction  of  shell  eggs  and  informal 
hearings  under  the  PHS  Act: 

(i)  Upon  finding  that  any  shell  eggs 
are  in  violation  of  this  section  an 
authorized  FDA  representative  or  State 
or  local  representative  in  accordance 
with  paragraph  (h)(6)  of  this  section 
may  order  such  eggs  to  be  relabeled 
under  the  supervision  of  said 
representative,  diverted,  under  the 
supervision  of  said  representative  for 
processing  in  accordance  with  the  Egg 
Products  hispection  Act  (EPIA)  (21 
U.S.C.  1031  et  seq.),  or  destroyed  by  or 
under  the  supervision  of  an  officer  or 
employee  of  the  FDA,  or.  if  applicable, 
of  the  State  or  locality,  in  accordance 
with  the  following  procedures: 

(A)  Order  for  relabeling,  diversion,  or 
destruction  under  the  PHS  Act.  Any 
district  office  of  the  FDA  or  any  State  or 
locality  acting  under  paragraph  (h)(6)  of 
this  section,  upon  finding  shell  eggs 
held  in  violation  of  this  regulation,  may 
serve  uponJthe  person  in  whose 
possession  such  eggs  are  found  a  written 
order  that  such  eggs  be  relabeled  with 
the  required  statement  in  paragraph 
(h)(1)  of  this  section  before  further 
distribution.  If  the  person  chooses  not  to 
relabel,  the  district  office  of  the  FDA  or, 
if  applicable,  the  appropriate  State  or 
local  agency  may  serve  upon  the  person 
a  written  order  that  such  eggs  be 
diverted  (fixjm  direct  consumer  sale, 
e.g.,  to  food  service)  under  the 
supervision  of  an  officer  or  employee  of 
the  issuing  entity,  for  processing  in 
accordance  with  the  EPIA  (21  U.S.C. 
1031  et  seq.)  or  destroyed  by  or  under 
the  supervision  of  the  issuing  entity, 
within  10-working  days  fi-om  the  date  of 
receipt  of  the  order. 

(B)  Issuance  of  order.  The  order  shall 
include  the  following  information: 

(2)  A  statement  that  the  shell  eggs 
identified  in  the  order  are  subject  to 
relabeling,  diversion,  for  processing  in 
accordance  vdth  the  EPIA,  or 
destruction; 

(2)  A  detailed  description  of  the  facts 
that  justify  the  issuance  of  the  order; 

(3)  The  location  of  the  eggs; 

(4)  A  statement  that  these  eggs  shall 
not  be  sold,  distributed,  or  otherwise 


disposed  of  or  moved  except  as 
provided  in  paragraph  (h)(7)(i)(E)  of  this 
section; 

(5)  Identification  or  description  of  the 
eggs; 

16)  The  order  niunber; 

(7)  The  date  of  the  order; 

(8)  The  text  of  this  entire  section; 

(9)  A  statement  that  the  order  may  be 
appealed  by  wrritten  appeal  or  by 
requesting  an  informal  hearing; 

(l  0)  The  name  and  phone  number  of 
the  person  issuing  the  order:  and 

ill)  The  location  and  telephone 
number  of  the  responsible  office  or 
agency  and  the  name  of  its  director. 

(C)  Approval  of  director.  An  order, 
before  issuance,  shall  be  approved  by 
the  director  of  the  office  or  agency 
issuing  the  order.  If  prior  written 
approval  is  not  feasible,  prior  oral 
approval  shall  be  obtained  and 
confirmed  by  written  memorandiun  as 
soon  as  possible. 

(D)  Labeling  or  marking  of  shell  eggs 
under  order.  An  FDA,  State,  or  local 
representative  issuing  an  order  under 
paragraph  (h)(7)(i)(A)  of  this  section 
shall  label  or  mark  the  shell  eggs  with 
official  tags  that  include  the  following 
information: 

(1)  A  statement  that  the  shell  eggs  are 
detained  in  accordance  with  regulations 
issued  imder  section  361(a)  of  the  PHS 
Act  (42  U.S.C.  264(a)). 

(2)  A  statement  that  the  shell  eggs 
shall  not  be  sold,  distributed  or 
otherwise  disposed  of  or  moved  except, 
after  notifying  the  issuing  entity  in 
writing,  to: 

(i)  Relabel,  divert  them  for  processing 
in  accordance  with  the  EPIA,  or  destroy 
them,  or 

(ji")  Move  them  to  another  location  for 
holding  pending  appeal. 

{3)  A  statement  mat  the  violation  of 
the  order  or  the  removal  or  alteration  of 
the  tag  is  punishable  by  fine  or 
imprisonment  or  both  (section  368  of 
the  PHS  Act,  42  U.S.C.  271). 

(4)  The  order  number  and  the  date  of 
the  order,  and  the  name  of  the 
government  representative  who  issued 
the  order. 

(E)  Sale  or  other  disposition  of  shell 
eggs  under  order.  After  service  of  the 
order,  the  person  in  possession  of  the 
shell  eggs  that  are  the  subject  of  the 
order  shall  not  sell,  distribute,  or 
otherwise  dispose  of  or  move  any  eggs 
subject  to  the  order  unless  and  until  the 
notice  is  withdrawrn  after  an  appeal 
except,  after  notifying  FDA's  district 
office  or.  if  applicable,  the  State  or  local 
agency  in  writing,  to: 

(1)  Relabel,  divert,  or  destroy  them  as 
specified  in  paragraph  (h)(7){i)  of  this 
section,  or 

(2)  Move  them  to  another  location  for 
holding  pending  appeal. 
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(11)  The  person  on  whom  the  order  for 
relabeling,  diversion,  or  destruction  is 
served  may  either  comply  with  the 
order  or  appeal  the  order  to  the  FDA 
Regional  Food  and  Drug  Director. 

(A)  Appeal  of  a  detention  order.  Any 
appeal  shall  be  submitted  in  writing  to 
the  FDA  District  Director  in  whose 
district  the  shell  eggs  are  located  within 
5-working  days  of  the  issuance  of  the 
order.  If  the  appeal  includes  a  request 
for  an  informal  hearing,  the  hearing 
shall  be  held  within  5-working  days 
after  the  appeal  is  filed  or,  if  requested 
by  the  appellant,  at  a  later  date,  which 
shall  not  be  later  than  20-calendar  days 
after  the  issuance  of  the  order.  The  order 
may  also  be  appealed  within  the  same 
period  of  5-working  days  by  any  other 
person  having  an  ownership  or 
proprietary  interest  in  such  shell  eggs. 
The  appellant  of  an  order  shall  state  the 
ownership  or  proprietary  interest  the 
appellant  has  in  the  shell  eggs. 

(B)  Summary  decision.  A  request  for 
a  hearing  may  be  denied,  in  whole  or  in 
part  and  at  any  time  after  a  request  for 

a  hearing  has  been  submitted,  if  the 
FDA  Regional  Food  and  Drug  Director 
or  his  or  her  designee  determines  that 
no  genuine  and  substantial  issue  of  fact 
has  been  raised  by  the  material 
submitted  in  connection  with  the 
hearing  or  from  matters  officially 
noticed.  If  the  FDA  Regional  Food  and 
Drug  Director  determines  that  a  hearing 
is  not  justified,  written  notice  of  the 
determination  will  be  given  to  the 
parties  explaining  the  reason  for  denial. 

(C)  Informal  hearing.  Appearance  by 
any  appellant  at  the  hearing  may  be  by 
mail  or  in  person,  with  or  without 
coimsel.  The  informal  hearing  shall  be 
conducted  by  the  FDA  Regional  Food 
and  Drug  Director  or  his  designee,  and 
a  written  summary  of  the  proceedings 
shall  be  prepared  by  the  FDA  Regional 
Food  and  Drug  Director. 

[1]  The  FDA  Regional  Food  and  Drug 
Director  may  direct  that  the  hearing  be 
conducted  in  any  suitable  manner 
permitted  by  law  and  this  section.  The 
FDA  Regional  Food  and  Drug  Director 
has  the  power  to  take  such  actions  and 
make  such  rulings  as  are  necessary  or 
appropriate  to  maintain  order  and  to 
conduct  an  informal  fair,  expeditious, 
and  impartial  hearing,  and  to  enforce 
the  requirements  concerning  the 
conduct  of  hearings. 

(2)  Employees  of  FDA  will  first  give 
a  full  and  complete  statement  of  the 
action  which  is  the  subject  of  the 
hearing,  together  with  the  information 
and  reasons  supporting  it,  and  may 
present  oral  or  written  information 
relevant  to  the  hearing.  The  party 
requesting  the  hearing  may  then  present 
oral  or  written  information  relevant  to 


the  hearing.  All  parties  may  conduct 
reasonable  examination  of  any  person 
(except  for  the  presiding  officer  and 
counsel  for  the  parties)  who  makes  any 
statement  on  the  matter  at  the  hearing. 

(3)  The  hearing  shall  be  informal  in 
nature,  and  the  rules  of  evidence  do  not 
apply.  No  motions  or  objections  relating 
to  the  admissibility  of  information  and 
views  will  be  made  or  considered,  but 
any  party  may  comment  upon  or  rebut 
any  information  and  views  presented  by 
another  party. 

(4)  The  party  requesting  the  hearing 
may  have  the  hearing  transcribed,  at  the 
party's  expense,  in  which  case  a  copy  of 
the  tTcmscript  is  to  be  furnished  to  FDA. 
Any  transcript  of  the  hearing  will  be 
included  with  the  FDA  Regional  Food 
and  Drug  Director's  report  of  the 
hearing. 

(5)  The  FDA  Regional  Food  and  Drug 
Director  shall  prepare  a  written  report  of 
the  hearing.  All  written  material 
presented  at  the  hearing  will  be  attached 
to  the  report.  Whenever  time  permits, 
the  FDA  Regional  Food  and  Drug 
Director  may  give  the  parties  the 
opportunity  to  review  and  comment  on 
the  report  of  the  hearing. 

(6)  The  FDA  Regional  Food  and  Drug 
Director  shall  include  as  part  of  the 
report  of  the  hearing  a  finding  on  the 
credibility  of  witnesses  (other  than 
expert  witnesses)  whenever  credibility 
is  a  material  issue,  and  shall  include  a 
reconunended  decision,  with  a 
statement  of  reasons. 

(D)  Written  appeal.  If  the  appellant 
appeals  the  detention  order  but  does  not 
request  a  hearing,  the  FDA  Regional 
Food  and  Drug  Director  shall  render  a 
decision  on  the  appeal  affirming  or 
revoking  the  detention  within  5-working 
days  after  the  receipt  of  the  appeal. 

(e)  Regional  Food  and  Drug  Director 
decision.  If,  based  on  the  evidence 
presented  at  the  hearing  or  by  the 
appellant  in  a  written  appeal,  the  FDA 
Regional  Food  and  Drug  Director  finds 
that  the  shell  eggs  were  held  in  violation 
of  this  section,  he  shall  affirm  the  order 
that  they  be  relabeled,  diverted  under 
the  supervision  of  an  officer  or 
employee  of  the  FDA  for  processing 
under  the  EPIA,  or  destroyed  by  or 
under  the  supervision  of  an  officer  or 
employee  of  the  FDA;  otherwise,  the 
FDA  Regional  Food  and  Drug  Director 
shall  issue  a  written  notice  that  the  prior 
order  is  withdrawn.  If  the  FDA  Regional 
Food  and  Drug  Director  affirms  the 
order  he  shall  order  that  the  relabeling, 
diversion,  or  destruction  be 
accomplished  within  10-working  days 
from  the  date  of  the  issuance  of  his 
decision.  The  FDA  Regional  Food  and 
Drug  Director's  decision  shall  be 
accompanied  by  a  statement  of  the 


reasons  for  the  decision.  The  decision  of 
the  FDA  Regional  Food  and  Drug 
Director  shall  constitute  final  agency 
action,  reviewable  in  the  courts. 

(F)  No  appeal.  If  there  is  no  appeal  of 
the  order  and  the  person  in  possession 
of  the  shell  eggs  that  are  subject  to  the 
order  fails  to  relabel,  divert,  or  destroy 
them  within  10-working  days,  or  if  the 
demand  is  affirmed  by  the  FDA 
Regional  Food  and  Drug  Director  after 
an  appeal  and  the  person  in  possession 
of  such  eggs  fails  to  relabel,  divert,  or 
destroy  them  within  10-working  days, 
the  FDA  district  office,  or,  if  applicable, 
the  State  or  local  agency  may  designate 
an  officer  or  employee  to  divert  or 
destroy  such  eggs.  It  shall  be  imlawful 
to  prevent  or  to  attempt  to  prevent  such 
diversion  or  destruction  of  the  shell  eggs 
by  the  designated  officer  or  employee. 

(8)  Persons  engaged  in  handling  or 
storing  packed  shell  eggs  for  retail 
distribution  shall  permit  authorized 
representatives  of  FDA  to  make  at  any 
reasonable  time  such  inspection  of  the 
establishment  in  which  shell  eggs  are 
being  held,  including  inspection  and 
sampling  of  the  labeling  of  such  eggs  as 
may  be  necessary  in  the  judgment  of 
such  representatives  to  determine 
compliance  with  the  provisions  of  this 
section.  Inspections  may  be  made  with 
or  without  notice  and  will  ordinarily  be 
made  during  regvdar  business  hours. 

(9)  No  State  or  local  governing  entity 
shall  establish  or  continue  in  effect  any 
law,  rule,  regulation,  or  other 
requirement  requiring  safe  handling 
instructions  on  unpasteurized  shell  eggs 
that  are  less  stringent  than  those 
required  in  paragraphs  (h)(1)  through 
(h)(5)  of  this  section. 

5.  New  part  115  is  added  to  read  as 
follows: 

PART  115— SHELL  EGGS 

Authority:  21  U.S.C.  342.  371;  42  U.S.C. 
243,  264.  271. 

§  11 5.50    Refrigeration  of  shell  eggs  held 
for  retail  distribution. 

(a)  For  purposes  of  this  section  a 
"retail  establishment"  is  an  operation 
that  stores,  prepares,  packages,  serves, 
vends,  or  otherwise  provides  food  for 
htunan  consumption  directly  to 
consumers. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  all  shell  eggs,  whether 
in  intrastate  or  interstate  commerce, 
held  for  retail  distribution: 

(1)  Shall  promptly  be  placed  under 
refrigeration  as  specified  in  paragraph 
(b)(2)  of  this  section  upon  receipt  at  a 
retail  establishment,  except  that,  when 
short  delays  are  imavoidable,  the  eggs 
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shall  be  placed  under  refrigeration,  as 
soon  as  reasonably  possible;  and 

(2)  Shall  be  stored  and  displayed 
under  refrigeration  at  an  ambient 
temperature  not  greater  than  7.2  °C  (45 
°F)  while  held  at  a  retail  establishment. 

(c)  Shell  eggs  that  have  been 
specifically  processed  to  destroy  all 
viable  Salmonella  shall  be  exempt  bom 
the  requirements  of  paragraph  (b)  of  this 
section. 

(d)  Under  sections  311  and  361  of  the 
Public  Health  Service  Act  (PHS  Act), 
any  State  or  locality  that  is  willing  and 
able  to  assist  the  agency  in  the 
enforcement  of  paragraph  (b)  of  this 
section,  and  is  authorized  to  inspect  or 
regiilate  retail  establishments,  may,  in 
its  own  jurisdiction,  enforce  paragraph 
(b)  of  this  section  through  inspections 
under  paragraph  (f)  of  this  section  and 
through  administrative  enforcement 
remedies  identified  in  paragraph  (e)  of 
this  section  imtil  FDA  notifies  the  State 
or  locality  in  writing  that  such 
assistance  is  no  longer  needed.  When 
providing  assistance  under  paragraph 
(e)  of  this  section,  a  State  or  locality  may 
follow  the  hearing  procedures  set  out  in 
paragraphs  (e)(2)(iii)  through  (e)(2)(iv)  of 
this  section,  substituting,  where 
necesseiry,  appropriate  State  or  local 
officials  for  designated  FDA  officials  or 
may  utilize  State  or  local  hearing 
procedures  if  such  procedures  satisfy 
due  process. 

(e)  This  section  is  established  under 
authority  of  both  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  and  the 
PHS  Act.  Under  the  act,  the  agency  can 
enforce  the  food  adulteration  provisions 
under  21  U.S.C.  331,  332,  333,  and  334. 
However,  42  U.S.C.  264  provides  for  the 
issuance  of  implementing  enforcement 
regulations;  therefore,  FDA  has 
established  the  following  administrative 
enforcement  procedures  for  the 
diversion  or  destruction  of  shell  eggs 
and  for  informal  hearings  under  the  PHS 
Act: 

(1)  Upon  finding  that  any  shell  eggs 
have  been  held  in  violation  of  this 
section,  an  authorized  FDA 
representative  or  a  State  or  local 
representative  in  accordance  with 
paragraph  (d)  of  this  section  may  order 
such  eggs  to  be  diverted,  under  the 
supervision  of  said  representative,  for 
processing  in  accordance  with  the  Egg 
Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1031  et  seq.)  or  destroyed  by  or 
under  the  supervision  of  an  officer  or 
employee  of  the  FDA,  or,  if  applicable, 
of  the  State  or  locality  in  accordance 
with  the  following  procedures: 

(i)  Order  for  diversion  or  destruction. 
Any  district  office  of  FDA  or  any  State 
or  local  agency  acting  under  paragraph 
(d)  of  this  section,  upon  finding  shell 


eggs  held  in  violation  of  this  section, 
may  serve  upon  the  person  in  whose 
possession  such  eggs  are  foimd  a  written 
order  that  such  eggs  be  diverted,  imder 
the  supervision  of  an  officer  or 
employee  of  the  issuing  entity,  for 
processing  in  accordance  vdth  the  EPIA 
(21  U.S.C.  1031  et  seq.)  or  destroyed  by 
or  under  the  supervision  of  said  district 
office,  within  10-working  days  irom  the 
date  of  receipt  of  the  order. 

(ii)  Issuance  of  order.  The  order  shall 
include  the  following  information: 

(A)  A  statement  that  the  shell  eggs 
identified  in  the  order  are  subject  to 
diversion  for  processing  in  accordance 
with  the  EPIA  or  destruction; 

(B)  A  detailed  description  of  the  facts 
that  justify  the  issuance  of  the  order; 

(C)  The  location  of  the  eggs; 

(D)  A  statement  that  these  eggs  shall 
not  be  sold,  distributed,  or  otherwise 
disposed  of  or  moved  except  as 
provided  in  paragraph  (e){l)(v)  of  this 
section; 

(E)  Identification  or  description  of  the 
eggs; 

iF)  The  order  number; 

(G)  The  date  of  the  order; 

(H)  The  textof  this  entire  section; 

(I)  A  statement  that  the  order  may  be 
appealed  by  written  appeal  or  by 
requesting  an  informal  hearing; 

(J)  The  name  and  phone  number  of 
the  person  issuing  the  order;  and 

(K)  The  location  and  telephone 
number  of  the  office  or  agency  and  the 
name  of  its  director. 

(iii)  Approval  of  District  Director.  An 
order,  before  issuance,  shall  be 
approved  by  the  Food  and  Drug 
Administration  (FDA)  District  Director 
in  whose  district  the  shell  eggs  are 
located.  If  prior  written  approval  is  not 
feasible,  prior  oral  approval  shall  be 
obtained  and  confirmed  by  written 
memorandum  as  soon  as  possible. 

(iv)  Labeling  or  marking  of  shell  eggs 
under  order.  An  FDA,  State,  or  local 
agency  representative  issuing  an  order 
under  paragraph  (e)(1)  of  this  section 
shall  label  or  mark  the  shell  eggs  with 
official  tags  that  include  the  following 
information: 

(A)  A  statement  that  the  shell  eggs  are 
detained  in  accordance  with  regulations 
issued  under  section  361(a)  of  tiie  PHS 
Act  (42  U.S.C.  264(a)). 

(B)  A  statement  that  the  shell  eggs 
shall  not  be  sold,  distributed  or 
otherwise  disposed  of  or  moved  except, 
after  notifying  the  issuing  entity  in 
writing,  to: 

[1)  Divert  them  for  processing  in 
accordance  with  the  EPLA  or  destroy 
them;  or 

(2)  Move  them  to  an  another  location 
for  holding  pending  appeal. 

(C)  A  statement  that  me  violation  of 
the  order  or  the  removal  or  alteration  of 


the  tag  is  pimishable  by  fine  or 
imprisonment  or  both  (section  368  of 
the  PHS  Act,  42  U.S.C.  271). 

P)  The  order  number  and  the  date  of 
the  order,  and  the  name  of  the 
government  representative  who  issued 
the  order. 

(v)  Sale  or  other  disposition  of  shell 
eggs  under  order.  After  service  of  the 
order,  the  person  in  possession  of  the 
shell  eggs  that  are  the  subject  of  the 
order  shall  not  sell,  distribute,  or 
otherwise  dispose  of  or  move  any  eggs 
subject  to  the  order  luiless  and  until  the 
notice  is  withdrawn  after  an  appeal 
except,  after  notifying  FDA's  district 
office  or,  if  applicable,  the  State  or  local 
agency  in  writing,  to: 

(A)  Divert  or  destroy  them  as 
specified  in  paragraph  (e)(l)(i)  of  this 
section;  or 

(B)  Move  them  to  another  location  for 
holding  pending  appeal. 

(2)  "Tne  person  on  whom  the  order  for 
diversion  or  destruction  is  served  may 
either  comply  with  the  order  or  appeal 
the  order  to  the  FDA  Regional  Food  and 
Drug  Director  in  accordance  with  the 
following  procedures: 

(i)  Appeal  of  a  detention  order.  Any 
appeal  shall  be  submitted  in  writing  to 
FDA's  District  Director  in  whose  district 
the  shell  eggs  are  located  within  5- 
working  days  of  the  issuance  of  the 
order.  If  the  appeal  includes  a  request 
for  an  informal  hearing,  the  hearing 
shall  be  held  within  5-working  days 
after  the  appeal  is  filed  or,  if  requested 
by  the  appellant,  at  a  later  date,  which 
shall  not  be  later  than  20-calendar  days 
after  the  issuance  of  the  order.  The  order 
may  also  be  appealed  within  the  same 
period  of  5-working  days  by  any  other 
person  having  an  ownership  or 
proprietary  interest  in  such  shell  eggs. 
The  appellant  of  an  order  shall  state  the 
ownership  or  proprietary  interest  the 
appellant  has  in  the  shell  eggs. 

(ii)  Summary  decision.  A  request  for 
a  hearing  may  be  denied,  in  whole  or  in 
part  and  at  any  time  after  a  request  for 
a  hearing  has  been  submitted,  if  the 
FDA  Regional  Food  and  Drug  Director 
or  his  or  her  designee  determines  that 
no  genuine  and  substantial  issue  of  fact 
has  been  raised  by  the  material 
submitted  in  connection  with  the 
hearing  or  from  matters  officially 
noticed.  If  the  FDA  Regional  Food  and 
Drug  Director  determines  that  a  hearing 
is  not  justified,  written  notice  of  the 
determination  will  be  given  to  the 
parties  explaining  the  reason  for  denial. 

(iii)  Informal  hearing.  Appearance  by 
any  appellant  at  the  hearing  may  be  by 
mail  or  in  person,  with  or  without 
coiuisel.  The  informal  hearing  shall  be 
conducted  by  the  FDA  Regional  Food 
and  Drug  Director  or  his  designee,  and 
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a  written  summary  of  the  proceedings 
shall  be  prepared  by  the  FDA  Regional 
Food  and  Drug  Director. 

(A)  The  FDA  Regional  Food  and  Drug 
Director  may  direct  that  the  hearing  be 
conducted  in  any  suitable  manner 
permitted  by  law  and  this  section.  The 
FDA  Regional  Food  and  Drug  Director 
has  the  power  to  take  such  actions  and 
make  such  rulings  as  are  necessary  or 
appropriate  to  maintain  order  and  to 
conduct  an  informal  fair,  expeditious, 
and  impartial  hearing,  and  to  enforce 
the  requirements  concerning  the 
conduct  of  hearings. 

(B)  Employees  of  FDA  will  first  give 
a  full  and  complete  statement  of  the 
action  which  is  the  subject  of  the 
hearing,  together  with  the  information 
and  reasons  supporting  it,  and  may 
present  oral  or  written  information 
relevant  to  the  hearing.  The  party 
requesting  the  hearing  may  then  present 
oral  or  written  information  relevant  to 
the  hearing.  All  parties  may  conduct 
reasonable  examination  of  any  person 
(except  for  the  presiding  officer  and 
coimsel  for  the  parties)  who  makes  any 
statement  on  the  matter  at  the  hearing. 

(C)  The  hearing  shall  be  informal  in 
nature,  and  the  rules  of  evidence  do  not 
apply.  No  motions  or  objections  relating 
to  the  admissibility  of  information  and 
views  will  be  made  or  considered,  but 
any  party  may  comment  upon  or  rebut 
any  information  and  views  presented  by 
another  party. 

(D)  The  party  requesting  the  hearing 
may  have  the  hearing  transcribed,  at  the 
party's  expense,  in  which  case  a  copy  of 
the  transcript  is  to  be  furnished  to  FDA. 
Any  transcript  of  the  hearing  will  be 
included  with  the  FDA  Regional  Food 
and  Drug  Director's  report  of  the 
hearing. 

(E)  The  FDA  Regional  Food  and  Drug 
Director  shall  prepare  a  written  report  of 
the  hearing.  All  written  material 
presented  at  the  hearing  will  be  attached 


to  the  report.  Whenever  time  permits, 
the  FDA  Regional  Food  and  Drug 
Director  may  give  the  parties  the 
opportunity  to  review  and  comment  on 
the  report  of  the  hearing. 

(F)  The  FDA  Regional  Food  and  Drug 
Director  shall  include  as  part  of  the 
report  of  the  hearing  a  finding  on  the 
credibility  of  witnesses  (other  than 
expert  witnesses)  whenever  credibility 
is  a  material  issue,  and  shall  include  a 
recommended  decision,  with  a 
statement  of  reasons. 

(iv)  Written  appeal.  If  the  appellant 
appeals  the  detention  order  but  does  not 
request  a  hearing,  the  FDA  Regional 
Food  and  Drug  Director  shall  render  a 
decision  on  the  appeal  affirming  or 
revoking  the  detention  within  5-working 
days  after  the  receipt  of  the  appeal. 

(v)  Regional  Food  and  Drug  Director 
decision.  If,  based  on  the  evidence 
presented  at  the  hearing  or  by  the 
appellant  in  a  written  appeal,  the 
Regional  Food  and  Drug  Director  finds 
that  the  shell  eggs  were  held  in  violation 
of  this  section,  he  shall  affirm  the  order 
that  they  be  diverted,  xmder  the 
supervision  of  an  officer  or  employee  of 
the  FDA  for  processing  under  the  EPIA 
or  destroyed  by  or  under  the 
supervision  of  an  officer  or  employee  of 
the  FDA;  otherwise,  the  Regional  Food 
and  Drug  Director  shall  issue  a  written 
notice  that  the  prior  order  is  withdrawm. 
If  the  Regional  Food  and  Drug  Director 
affirms  the  order  he  shall  order  that  the 
diversion  or  destruction  be 
accomplished  within  10- working  days 
from  the  date  of  the  issuance  of  his 
decision.  The  Regional  Food  and  Drug 
Director's  decision  shall  be 
accompanied  by  a  statement  of  the 
reasons  for  the  decision.  The  decision  of 
the  Regional  Food  and  Drug  Director 
shall  constitute  final  agency  action, 
reviewable  in  the  courts. 

(vi)  No  appeal.  If  there  is  no  appeal 
of  the  order  and  the  person  in 


possession  of  the  shell  eggs  that  are 
subject  to  the  order  fails  to  divert  or 
destroy  them  within  10-working  days, 
or  if  the  demand  is  affirmed  by  the 
Regional  Food  and  Drug  Director  after 
an  appeal  and  the  person  in  possession 
of  such  eggs  fails  to  divert  or  destroy 
them  within  10-working  days,  FDA's 
district  office  or  appropriate  State  or 
local  agency  may  designate  an  officer  or 
employee  to  divert  or  destroy  such  eggs. 
It  shall  be  unlawful  to  prevent  or  to 
attempt  to  prevent  such  diversion  or 
destruction  of  the  shell  eggs  by  the 
designated  officer  or  employee. 

(f)  Inspection.  Persons  engaged  in 
retail  distribution  of  shell  eggs  shall 
permit  authorized  representatives  of 
FDA  to  make  at  any  reasonable  time 
such  inspection  of  the  retail 
establishment  in  which  shell  eggs  are 
being  held,  including  inspection  and 
sampling  of  such  eggs  and  the 
equipment  in  which  shell  eggs  are  held 
and  any  records  relating  to  such 
equipment  or  eggs,  as  may  be  necessary 
in  the  judgement  of  such  representatives 
to  determine  compliance  with  the 
provisions  of  this  section.  Inspections 
may  be  made  with  or  without  notice  and 
will  ordinarily  be  made  diuing  regular 
business  hours. 

(g)  Preemption.  No  State  or  local 
governing  entity  shall  establish  or 
continue  in  effect  any  law,  rule, 
regulation,  or  other  requirement 
allowing  refrigeration  of  unpasteurized 
shell  eggs  at  retail  establishments  at  any 
temperature  greater  than  7.2  °C  (45  °F}. 

Dated:  June  2,  2000. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FRDoc.  00-30761  Filed  11-3(MX);  10:20 
am] 
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REMINDERS 

The  items  in  this  list  were 
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to  Federal  Register  users. 
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this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  5, 
2000 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Heavy-duty  highway  engines 
and  vehicles  (2004  and 
later  model  years): 
emissions  control  and 
light-duty  on-board 
diagnostics  requirements: 
published  10-6-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
published  11-20-00 

COMMENTS.  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (sweet)  grown  in — 
Washington;  comments  due 
by  12-11-00;  published 
11-9-00 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  12-15- 
00;  published  10-16-00 
Oranges,  grapefruit, 
tangennes,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
12-11-00;  published  10- 
10-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Citrus  canker;  comments 
due  by  12-15-00; 
published  10-16-00 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Management  and  program 
integrity  improvement; 
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comments  due  by  12- 
11-00;  published  9-12- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Atlantic  migratory  species — 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
14-00;  published  11-17- 
00 

Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 

Commercial  submarine 
cables;  installation  and 
maintenance;  comments 
due  by  12-11-00; 
published  11-24-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 

Privacy  Act;  implementation; 
comments  due  by  12-12-00; 

published  10-13-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 

competition;  comments 

due  by  12-14-00; 

published  12-15-99 
Veterans  Entrepreneurship 

and  Small  Business 

Development  Act  of  1999; 

implementation;  comments 

due  by  12-11-00; 

published  10-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Florida;  comments  due  by 

12-15-00;  published  11- 

15-00 

Missouri;  comments  due  by 
12-15-00;  published  11- 
15-00 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaMomia;  comments  due  by 
12-14-00;  published  11- 
14-00 

Illinois;  comments  due  by 
12-11-00;  published  12-1- 
00 

Michigan;  comments  due  by 
12-13-00;  published  11- 
13-00 

New  Hampshire;  comments 

due  by  12-14-00; 

published  11-14-00 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 


States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  12-15-00;  published 
11-15-00 
Hazardous  waste  program 
authonzations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste  program 
authroizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste: 
Land  disposal  restrictions — 
Spent  potliners  from 
primary  aluminum 
reduction  (K088) 
treatment  standards  and 
K088  vitrification  units 
regulatory  classification; 
comments  due  by  12- 
11-00;  published  9-18- 
00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 
National  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Georgia,  comments  due  by 

12-11-00;  published  11-8- 

00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Veterans  Entrepreneurship 

and  Small  Business 

Development  Act  of  1999; 

implementation;  comments 

due  by  12-11-00; 

published  10-11-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Durable  medical  equipment, 

prosthetics,  othotics,  and 

supplies;  supplier 

standards;  comments  due 

by  12-11-00;  published 

10-11-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 


Critical  habitat 

designations — 

Arroyo  southwestern  toad: 
comments  due  by  12- 
11-00;  published  11-9- 
00 

Bay  checkerspot  butterfly; 
comments  due  by  12- 
15-00;  published  10-16- 
00 

Findings  on  petitions,  etc.— 
California  spotted  owl; 
comments  due  by  12- 
11-00;  published  10-12- 
00 
Mountain  yellow-legged 
frog;  comments  due  by 
12-11-00;  published  10- 
12-00 
Yosemite  toad;  comments 
due  by  12-11-00; 
published  10-12-00 
Recovery  plans — 
Red-cockaded 
woodpecker;  comments 
due  by  12-13-00; 
published  10-17-00 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Affirmative  actk>n  and 
nondiscriminatkxi  ot)ligatk>ns 
of  contractors  and 
subcontractors: 
Compliar)ce  evaluations; 
comments  due  by  12-11- 
00;  published  10-12-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans;  standards 
approval,  etc.: 

New  Jersey;  comnr>ents  due 
by  12-13-00:  published 
11-13-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entreprer)eurship 
and  Small  Business 
Devetopment  Act  of  1999: 
implementation;  comments 
due  by  12-11-00; 
•    published  10-11-00 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waiver;  comments  due  by 
12-12-00;  published  12-6- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
12-11-00;  published  10- 
11-00 


IV 
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Bombardier;  comments  due 
by  12-14-00;  published 
11-14-00 
British  Aerospace; 

comments  due  by  12-15- 
■    00;  published  11-2-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  12-13- 
00;  published  11-13-00 
Raytheon;  comments  due  by 
12-11-00;  published  10- 
18-00 
Roiiaden  Schneider 
Flugzeugbau  GmbH; 
comments  due  by  12-14- 
00;  published  11-9-00 
Class  E  airspace;  comments 
due  by  12-11-00;  published 
10-25-00 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 

Motor  earner  safety  standards: 
Drivers'  hours  of  service — 
Fatigue  prevention;  driver 
rest  and  sleep  tor  safe 
operations;  comments 
due  by  12-15-00; 
published  8-15-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel  system  integrity — 
Compressed  natural  gas 
fuel  containers; 
comments  due  by  12- 
14-00;  published  10-30- 
00 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 

West  Elks,  CO;  comments 
due  by  12-15-00; 
published  10-16-00 


VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 
Post-traumatic  stress 

disorder  claims  based  on 

personal  assault; 

comments  due  by  12-15- 

00;  published  10-16-00 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
SuperinterKJent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2346/P.L.  106-521 

To  authorize  the  enforcement 
by  State  and  local 
governments  of  certain 
Federal  Communications 
Commission  regulations 
regarding  use  of  citizens  band 
radio  equipment.  (Nov.  22, 
2000;  114  Stat.  2438) 

H.R.  5633/P.L.  106-522 

District  of  Columbia 
Appropriations  Act,  2001  (Nov. 
22,  2000;  114  Stat.  2440) 


S.  768/P.L.  106-523 

Military  Extraterritorial 
Jurisdiction  Act  of  2000  (Nov. 
22,  2000;  114  Stat.  2488) 

S.  1670/P.L.  106-524 

To  revise  the  twundary  of  Fort 
Matanzas  National  Monument', 
and  for  other  purposes.  (Nov. 
22,  2000;  114  Stat   2493) 

S.  1880/P.L.  106-525 

Minority  Health  and  Health 
Disparities  Research  and 
Education  Act  of  2000  (Nov. 
22,  2000;  114  Stat   2495) 

S.  1936/P.L.  106-526 

Bend  Pine  Nursery  Land 
Conveyance  Act  (Nov.  22, 
2000;  114  Stat.  2512) 

S.  2020/P.L.  106-527 

To  adjust  the  boundary  of  the 
Natchez  Trace  Parkway, 
Mississippi,  and  for  other 
purposes.  (Nov.  22,  2000;  114 
Stat.  2515) 

S.  2440/P.L.  106-528 

Airport  Security  Improvement 
Act  of  2000  (Nov.  22,  2000; 
114  Stat.  2517) 

S.  2485/P.L.  106-529 

Saint  Croix  Island  Heritage 
Act  (Nov.  22,  2000;  114  Stat. 
2524) 

S.  2547/P.L.  106-530 

Great  Sand  Dunes  IMatlonal 
Park  and  Preserve  Act  of 
2000  (Nov.  22,  2000;  114 
Stat.  2527) 

S.  2712/P-L.  106-531 

Reports  Consolidation  Act  of 
2000  (Nov.  22,  2000;  114 
Stat.  2537) 

S.  2773/P.L.  106-532 

Dairy  Mart<et  Enhancement 
Act  of  2000  (Nov.  22,  2000; 
114  Stat.  2541) 

S.  2789/P.L.  106-533 

To  amend  the  Congressional 
Award  Act  to  establish  a 
Congressranal  Recognition  for 


Excellence  in  Arts  Education 
Board.  (Nov.  22,  2000;  114 
Stat.  2545) 

S.  3164/P.L.  106-534 

Protecting  Seniors  From  Fraud 
Act  (Nov.  22,  2000;  114  Stat. 
2555) 

S.  3194/P.L.  106-535 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  431  North  George 
Street  in  Millersville, 
Pennsylvania,  as  the  "Robert 
S.  Walker  Post  Office".  (Nov. 
22,  2000;  114  Stat   2559) 

S.  3239/P.L.  106-536 

To  amend  the  Immigration 
and  Nationality  Act  to  provide 
special  immigrant  status  for 
certain  United  States 
international  broadcasting 
employees.  (Nov.  22,  2000; 
114  Stat.  2560) 

Last  List  November  24,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifrcation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  v^hat 
documents  have  been  published  in  tfie 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  cimendatory 
actions  published  in  the  Federal  Register. 
The  LSA  IS  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  ttie  char>ges — 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Federal  Register  Index 

The  Index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in  ■ 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  sut))ects  are  earned 
as  cross-references. 
$28  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numt>ers  with  ttie  date  of  pulylication 
in  (he  Federal  Register. 


Order  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


DYES, 


enter  the  following  indicated  subscriptions  for  one  yean 


LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


n  VISA       [U  MasterCard  Account 


-D 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


IE 

T*I.-_L   ......   /•--. 

I  hank  you  for 

(Crwlif  rarrl  <>inin)rir>n  (tate)                      ...               j       i 

v»  >A>  ■  v<ii»>  A|  ii<iii<n,  vwiii^;              your  order ' 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname^address  available  to  olberibrier$7      | |  | | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


-,  ■   .■>'. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


J/Veekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuary  13.  1997 
Volutiif  33 — Number  2 
Pa(te7-«) 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Onler  Pracossing  Coda: 

*  5420 


Charge  your  order.    ^ 

It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


r  1  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $151.00  First  Class  Mail         [U  $92.00  Regular  Mail 
The  total  cost  of  my  order  is  $ 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I I  GPO  Deposit  Account 


i-n 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  iiKluding  area  code 


Zl  VISA 

MasterCard  Account 

ZL 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Purchase  order  number  (optional) 

May  we  make  your  nam^addRss  availabie  to  other  mailers? 


YES    NO 

an 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4AX) 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscripUon 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


;  AEE    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    207  04 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


• 
• 

•••••••     /•••■••• 

:  AFRDO    .qMTTH519.T 

I«C97R| 

"  0 

:  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

To  be  sure  that  your  service  continues  without  interruption,  please  reUim  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  ' 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order  

Its  Easy!  l^K 

I I  YES,  enter  my  subsciiption(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

— — .   subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monUilv  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailen?      |__|   [     | 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account         _ 

LJ   VISA       CH  MasterCard  Account 

n 


i-n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  4no 

Mail  To:  Superintendent  of  Documents       ' 

PO.  Box  371954,  Pittsburgh,  PA  15250-79.54 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.access  .gpo.gov/nara/index  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YES,  enter  my  subscription(s)  as  follows: 


Order  Pnxwssing  Code 

*6216 


Charge  your  order. 
It's  Easy! 


WSf 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2(X)0  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addressyattention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  w«  make  your  name/address  avaibbk  to  oltaer  mailers?      | |  | | 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


I     I  VISA       LJ  MasteiCard  Account 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


I2«9 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscrit»ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations,  ' 

comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regidations: 

Current  year  (as  issued):  $290.00 


Orfler  Processing  Code 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


I — I    *  *^^.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  S253  each 

D  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  S290  each 


vrs^ 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


.Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Please  type  or  print) 


Street  address 


City,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  name/address  a\aaat)ie  to  other  mailers?      Q]   r~| 


YES     NO 


LJ  VISA       LH  MasterCard  Account 


-D 


Thank  you  for 

(Credit  card  expiration  date)  ■     , 

^  your  order! 


Authorizing  signature  tm 

Mail  To:  Superintendent  of  DcKuments  ~ 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://v\rww.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2.  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  bv  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65  FR  12345. 
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Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


Printed  on  recycled  paper. 


Agency  for  International  Development 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Agriculture  Department 

See  Farm  Service  Agency  J 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 

handicap,  and  age  in  federally  assisted  programs  or 

activities,  76459-76517 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76213-76215 
Census  2000: 

Accuracy  and  coverage  evaluation;  feasibility  of  using 
statistical  methods,  76215-76216 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  76269- 
76270 

Coast  Guard 

RULES 

Drawbridge  operations: 

Connecticut,  76154 
Regattas  and  marine  parades: 

Eastport  Yacht  Club  Lighted  Boat  Parade,  NfD,  76153- 
76154 
PROPOSED  RULES 
Ports  and  waterways  safety: 

Tampa  Bay,  FL;  safety  zone,  76195-76197  • 

Commerce  Department 

See  Census  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 

handicap,  and  age  in  federally  assisted  programs  or 

activities,  76459-76517 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  76213 

Comptroller  of  the  Currency 

PROPOSED  RULES 

Risk-based  capital  standards: 
Claims  on  securities  firms,  76180-76184 
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Corporation  for  National  and  Community  Service 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Defense  Department 

See  Nax'v  Department 
NOTICES  ' 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  76223- 
76224  '^' 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Building  Linkages  hiitiatives,  76523-76543 

Elementary  and  secondary  education — 
Public  ctiarter  schools  program,  76545-76548 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

International  Paper  Co.  et  al.,  76287-76288 

ft's  Personal.  76288 

Kim  Mark  Hosiery,  Inc.  et  al.,  76288-76289 

Nova  Bus,  Inc.,  76289 
NAFTA  transitional  adjustment  assistance: 

Cel  River  Plant  et  al.,  76289-76291 

Garden  Grow  Co.,  76291-76292 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 

handicap,  and  age  in  federally  assisted  programs  or 

activities,  76459-76517 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Small  municipal  waste  combustion  units — 
New  sotirce  performance  standards,  76349-76375, 
76377-76405 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin,  76171-76174 
Fludioxonil,  76169-76171 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Generic  Maximum  Achievable  Control  Technology 
(GMACT),  76407-76457 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
New  York,  76197-76203 
Air  quality  planning  purposes;  designation  of  areas: 

Idaho,  76203-76206 
Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 
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NOTICES 

Air  pollution  control: 

State  operating  permit  programs — 
Kentucky,  76230-76231 
Committees;  establishment,  renewal,  termination,  etc.: 

Pesticide  Program  Dialogue  Committee,  76232 
Pesticide,  food,  and  feed  additive  petitions: 

Auxein  Corp.,  76241-76244 

Dow  AgroSciences,  76244-76249 

Interregional  Research  Project  Nvunber  4,  76249-76253 

ISK  Biosciences  Corp.  et  al.,  76253-76259 
Pesticide  registration,  cancellation,  etc.: 

Arctic  Slope  Regional  Corp  Aerospace,  76233 

Chlorpyrifos,  76233-76240 

Thiodan  Technical  et  al.,  76240-76241 
Pesticides;  experimental  use  permits,  etc.: 

Agricultural  Research  Service,  Pacific  West  Area,  76259 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Interstate  Lead  Co.  Site,  AL,  76259 

Tokeland  Cow  Dip  Pit  CERCLA  Site,  WA,  76259-76260 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

RULES 

Special  programs: 
Apple  and  Emergency  Loan  for  Seed  Producers  Program; 
implementation,  76115-76121 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Siam  Hiller  Holdings,  Inc.,  76149-76150 
Airworthiness  standards: 

Special  conditions — 
Gulfstream  Aerospace  Corp.,  76147-76149 
Class  D  airspace.  76150-76151 
Restricted  areas,  76151-76152 
PROPOSED  RULES 
Airworthiness  directives: 

McDonnell  Douglas,  76185-76187 

Turbomeca  S.A.,  76187-76189 
NOTICES 
Airport  noise  compatibility  program: 

Austin-Bergstrom  International  Airport,  76337-76338 
Meetings: 

RTCA,  Inc.,  76338 
Passenger  facility  charges;  applications,  etc.: 

Killeen  Municipal  Airport,  TX,  76338-76339 
Reports  and  guidance  documents;  availability,  etc.: 

Air  traffic  noise  screen,  76339-76340 

Pilot  program  to  permit  cost-sharing  of  air  traffic 
modernization  projects,  76340—76345 

Federal  Communications  Commission 

PROPOSED  RULES 

Digital  television  stations;  table  of  assignments: 

Maine,  76207 

Nebraska,  76206 

West  Virginia,  76206-76207 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76264-76265 


Committees;  establishment,  renewal,  termination,  etc.: 
Consumer/Disability  Telecommunications  Advisory 
Committee,  76265-76266 
Meetings: 
Public  Safety  National  Coordination  Committee,  76266- 
76267 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Risk-based  capital  standards: 
Claims  on  securities  firms,  76180-76184 

Federal  Election  Commission 

RULES 

General  public  political  communications  coordinated  with 

candidates,  76138-76147 
NOTICES 
Meetings;  Sunshine  Act,  76267 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 

handicap,  and  age  in  federally  assisted  programs  or 

activities,  76459-76517 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  76228-76229 

Applications,  hearings,  determinations,  etc.: 
Madison  Gas  &  Electric  Co.,  et  al.,  76224 
Northern  Natural  Gas  Co.,  76224-76225  . 
Southern  Natural  Gas  Co.,  76225-76226 
Texas  Eastern  Transmission  Corp.,  76226 
Transcontinental  Gas  Pipe  Line  Corp.,  76226-76227 
Williams  Gas  Processing  Gulf  Coast  Co..  L.P.,  76227- 
76228 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  76267 
Freight  forwarder  licenses: 

Global  Cargo  Corp.,  76267 
Ocean  transportation  intermediary  licenses: 

Air  Cargo  Centralam.  Inc.,  et  al.,  76267-76268 

Amad  Forwarding  Corp.  et  al.,  76268 

Federal  Reserve  System 

PROPOSED  RULES 

Risk-based  capital  standards: 

Claims  on  securities  firms,  76180-76184 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  76268 

Formations,  acquisitions,  and  mergers,  76268-76269 

Permissible  nonbanking  activities,  76269 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Recovery  plans — 
Zayante  band-winged  grasshopper,  76207-76209 
NOTICES 

Comprehensive  conservation  plans;  availability,  etc: 
Balcones  Canyonlands  National  Wildlife  Refuge,  TX,  and 
Buenos  Aires  National  Wildlife  Refuge,  AZ,  76275 


Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Pathogen  reduction/hazard  analysis  and  critical  control 
point,  76210 
I 
Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California,  76216-76217 
Florida,  76217 
Illinois.  76217-76218 

Deere  &  Co.;  Construction  equipment,  76217 
New  Jersey,  76218 
Washington,  76218 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 
Intermountain  Region.  76211-76212 

General  Services  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  76269 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Civil  money  penalties;  certain  prohibited  conduct: 
Triple  damage  for  failure  to  engage  in  loss  mitigation, 
76519-76521 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76272-76273 
Grant  and  cooperative  agreement  awards: 

Troubled  Agency  Recovery  Office.  76273 
Mortgage  and  loan  insurance  programs: 

FHA  Technology  Open  To  All  Lenders  (TOTAL) 
I  Scorecard;  to  increase  homeov^rnership  opportunities. 

I  76273-76274 

Immigration  and  Naturalization  Service 

RULES 
Immigration: 

Asylimi  procedures.  76121-76138 
NOTICES 
Agreements  filed,  etc. 

Submission  for  OMB  review;  comment  request,  76283- 
I  76284 

Indian  Affairs  Bureau 

NOTICES 

Land  acquisitions  into  trust: 
Paskenta  Band  of  Nomlaki  Indians  of  California,  76275- 
76278 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Confederated  Tribes  of  Siletz  Indians  of  Oregon,  76278 
Coquille  Indian  Tribe,  Oregon,  76278-76279 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau  * 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin. 

handicap,  and  age  in  federally  assisted  programs  or 

activities.  76459-76517 
NOTICES 

Meetings: 
Alaska  Land  Managers  Forum  Advisory  Committee, 
76275 
Organization,  functions,  and  authority  delegations: 
Alaska  Land  Managers  Forum  Advisory  Committee, 
reestablishment,  76275 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Federal  employment  tax  deposits;  de  minimis  rule, 
76152-76153 
PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Federal  employment  tax  deposits;  de  minimis  rule. 
76194-76195 
Income  taxes: 
Loans  from  a  qualffied  employer  plan  to  plan  participants 
or  beneficiaries 
Hearing.  76194 

International  Trade  Administration 

NOTICES 

Antidumping: 
Qrcular  welded  non-alloy  steel  pipe  from — 
Korea.  762ia-76223 

Justice  Department 

See  Immigration  and  Natxiralization  Service 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  76284- 
76287 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.:    > 
Alaska,  76279 
Nevada,  76279-76281 

Medicare  Payment  Advisory  Commission 

NOTICES 
Meetings,  76310 
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National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 

handicap,  and  age  in  federally  assisted  programs  or 

activities,  76459-76517 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  76310-76311 

National  Foundation  on  the  Arts  and  the  Humanities 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities 
Institute  of  Museum  and  Library  Services,  76459-76517 
National  Endowment  for  the  Arts,  76459-76517 
National  Endowment  for  the  Humanities,  76459-76517    ■ 

National  Indian  Gaming  Commission 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  76311 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  king  and  Tanner  crab; 
overfished  stock  rebuilding,  76175-76177 

National  Parit  Service 

NOTICES 

National  Register  of  Historic  Places: 

Pending  nominations,  76281-76282 
Native  American  human  remains  and  associated  funerary 
objects: 
Peabody  Museum  of  Archaeology  and  Ethnology,  MA — 
Inventory  from  Old  Ponca  Agency,  Kent  County,  NE, 
76282-76283 

National  Science  Foundation 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

NOTICES 

Meetings;  Sunshine  Act,  76311 

Navy  Department 

NOTICES 

Meetings: 
Naval  Academy,  Board  of  Visitors,  76224 

Nuclear  Regulatory  Commission 

.  PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 
Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  reactors — 
Quality  assurance  programs;  voluntary  option 
alternatives;  nilemaking  petition  wididrawn, 
76178-76179 
NOTICES 

Environmental  statements;  availability,  etc.: 
Energy  Northwest,  76311-76312 


Meetings;  Simshine  Act,  76312 

Occupational  Safety  and  Health  Review  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  76312-76313 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 

Eldon  Nysether  &  Mark  Nysether,  76292-76306 

Merrill  Lynch  &  Co.,  Inc.,  76306-76310 

Postal  Service 

RULES 

International  Mail  Manual: 
Global  Express  Guaranteed  service,  76154-76169 

Presidential  Documents 

PROCLAMATIONS 

Trade: 
Generalized  System  of  Preferences;  modification  and 

implementation  of  Title  V  of  Trade  and  Development 
Act  of  2000,  76549-76557 
Special  observances: 

AIDS  Day,  World  (Proc.  7382);  correction,  76348 
EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc. 
Defense  Trade,  National  Commission  on  the  Use  of 
Offsets  in,  amendment  and  President's  Council  on 
the  Use  of  Offsets  in  Commercial  Trade, 
establishment,  76558-76559 

Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rural  Business-Cooperative  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  Economic  Development  Loan  and  Grant  Program, 
76212-76213 

Science  and  Technology  Policy  Office 

NOTICES 

Research  misconduct;  Federal  policy  to  protect  integrity  of 
research  record;  final  policy  notification,  76260-76264 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Securities: 
Acquisition  exemption  during  existence  of  an 

Underwriting  or  Selling  Syndicate,  76189-76194 
NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 

Mackenzie  Solutions,  76314-76315 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  76316- 
76329 
Applications,  bearings,  determinations,  etc.: 
John  Hancock  Variable  Series  Trust  I,  et  al.,  76313-76314 


Small  Business  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Small  business  size  standards: 
Nonmanufactiu-er  rule;  waiver,  76184-76185 

NOTICES 

Disaster  loan  areas: 

Oklahoma,  76329 
License  surrenders: 

Sundance  Ventiu^  Partners  II,  L.P.,  76329 
Small  business  investment  companies: 

Maximum  leverage  ceiling  increase,  76329 

State  Department 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

NOTICES 

Commercial  export  licenses;  notifications  to  Congress, 
76329-76336    . 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  76270-76271 
Submission  for  OMB  review;  comment  request,  76271- 

,  76272 

Surface  Transportation  Board 

RULES 
Fees: 

Licensing  and  related  services;  policy  statement,  76174- 
76175 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

Ohio  Southern  Railroad,  Inc.,  76345 

Tennessee  Valley  Authority 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Thrift  Supervision  Office 

PROPOSED  RULES 
Risk-based  capital  standards: 
Claims  on  securities  firms,  76180-76184 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Countervailing  duty  measm-es  concerning  certain 
products  fi"om — 
European  conununities,  76336-76337 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Surface  Transportation  Board 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  76345- 
76347 

Veterans  Affairs  Department 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  race,  color,  national  origin, 
handicap,  and  age  in  federally  assisted  programs  or 
activities,  76459-76517 


Separate  Parts  In  This  Issue 

Part  11 

Environmental  Ptotection  Agency,  76349-76375 

Part  ill 

Enviroimiental  Protection  Agency,  76377-76405 

Part  IV 

Environmental  Protection  Agency,  76407-76457   . 

PartV 

Department  of  Agriculture,  et  al,  76459-76517 

Part  VI 

Department  of  Housing  and  Urban  Development,  76519- 
76521 

Part  Vtl 

Department  of  Education,  76523-76543 

Part  VIII 

Department  of  Education,  76545-76548 

Part  IX 

The  President,  76549-76559 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recenUy  enacted  public  laws. 
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DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

7  CFR  Parts  773  and  774 
RIN  0560-AG23 

Implementation  of  the  Special  Apple 
Loan  Program  and  Emergency  Loan 
for  Seed  Producers  Program 

agency:  Fann  Service  Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  action  is  being  taken  to 
implement  provisions  of  the 
Agricultural  Risk  Protection  Act  of  2000 
(Act).  The  intended  effect  is  to  assist 
producers  of  apples  suffering  economic 
loss  as  a  result  of  low  prices  and  by 
making  low  cost  loans  available  to  seed 
producers  adversely  affected  by  the 
bankruptcy  filing  of  AgriBiotech. 
DATES:  Effective  December  6.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Elzinga,  Senior  Loan  Officer,  USDA/ 
FSA/DAFLP/STOP  0522,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0522;  telephone 
(202)  720-3889;  facsimile  (202)  690- 
1117;  electronic  mail: 
peIzinga@wdcMsda.gov;  and  Orlando  C. 
Kilcrease,  Senior  Loan  Officer,  USDA/ 
FSA/DAFLP/STOP  0522,  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0522;  telephone  (202)  720-1472; 
facsimile:  202-720-6797;  electronic 
mail:  Orlando  Kilcrease@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  263  of  the  Agricultural  Risk 
Protection  Act  requires  that  these 
regulations  be  promulgated  without 
regard  to  the  notice  and  comment 
provisions  of  5  U.S.C.  553  or  the 
Statement  of  Policy  of  the  Secretary  of 
Agriculture  effective  July  24,  1971  (36 
FR  13804)  related  to  notices  of  proposed 
rulemaking  and  public  participation  in 


the  rulemaking  process.  This  rule  is 
thus  issued  as  final  and  is  effective 
immediately. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

The  Farm  Service  Agency  (Agency) 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
and,  therefore,  is  not  required  to 
perform  a  Regulatory  Flexibility 
Analysis  as  required  by  the  Regulatory 
Flexibility  Act,  as  amended  (5  U.S.C. 
601).  This  rule  does  not  impact  the 
small  entities  to  a  greater  extent  than  the 
large  entities. 

Environmental  Evaluation 

National  Environmental  Policy  Act 

The  Agency  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  (42 
U.S.C.  4321  et  seq.)  neither  an 
Environmental  Impact  Statement  nor  an 
environmental  assessment  is  required. 

Environmental  Justice,  Executive  Order 
12898 

This  rule  is  subject  to  the 
requirements  of  Executive  Order  12898, 
Federal  Actions  to  Address 
Envirorunental  Justice  in  Minority 
Populations  and  Low-Income 
Populations.  Implementation  of  these 
requirements  will  occur  at  the  time  of 
actions  performed  hereunder. 

Executive  Order  12988 

The  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Civil 
Justice  Reform.  The  provisions  of  this 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  In  accordance  with  section  212(e) 
of  the  Department  of  Agriculture 
Reorganization  Act  of  1994,  before  any 
judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule, 
administrative  review  under  7  CFR  part 
1 1  must  be  exhausted. 


Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA.  the 
Agency  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
assessment,  for  proposed  and  final  ndes 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates,  imder  the  regulatory 
provisions  of  tide  II  of  the  UNKA,  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act 

Section  263  of  the  Act  provides  that 
this  rule  will  be  promulgated  without 
regard  to  the  Paperwork  Reduction  Act 
contained  in  chapter  35  of  title  44, 
United  States  Code.  This  means  that  the 
information  to  be  collected  from  the 
public  to  implement  these  programs  and 
the  burden,  in  time  and  money,  the 
collection  of  the  information  would 
have  on  the  public  does  not  have  to  be 
approved  by  the  Office  of  Management 
and  Budget  or  be  subject  to  the  normal 
requirement  for  a  60-day  public 
comment  period. 

Background 

This  rule  will  implement  sections 
§  203(f)  and  253  of  the  Act  (Pub.  L.  106- 
224)  enacted  Jime  20,  2000,  related  to 
the  Special  Apple  Loan  Program  and 
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Emergency  Loan  for  Seed  Producers 
Program,  respectively- 

1 .  7  CFR  Part  773— Special  Apple  Loan 
Program 

Apple  prices  in  the  1998-1999 
growing  season  fell  to  their  lowest  levels 
in  nearly  10  years.  The  average  U.S. 
1998-1999  farm  price  for  fresh  market 
apples  was  estimated  to  be  down  more 
than  20  percent  from  the  previous 
growing  season,  resulting  in  a  16 
percent  drop  in  total  farm  revenue.  Even 
with  a  possible  improvement  in  the 
coming  growing  seasons,  the  serious 
economic  impact  of  the  earlier 
economic  losses  will  result  in  ongoing 
financial  difficulties  for  apple 
producers. 

Section  203(f)  of  the  Act  directed  the 
Secretary  to  make  loans  to  producers  of 
apples  that  are  suffering  economic  loss 
as  a  result  of  low  prices  for  apples.  To 
ensure  that  the  borrowers  under  this 
program  are  those  that  most  likely  are 
suffering  economic  loss,  the  Agency 
restricted  applicants  to  those  that 
produced  apples,  on  not  less  than  10 
acres,  for  sale  in  1999  or  2000.  This 
restriction  excludes  hobby  apple 
producers.  Funds  allocated  will  most 
effectively  assist  those  most  directly 
affected  by  the  economic  crisis  in  the 
apple  industry  since  those  eligible  will 
have  been  dependent  on  apple 
production  for  a  primary  source  of 
income.  In  addition,  this  program  is 
intended  to  assist  producers  recover 
from  economic  losses  and  enable  them 
to  continue  their  farming  operations. 
Therefore,  loan  funds  must  be  used  for 
specified  purposes  related  to  the 
production  and  marketing  of  apples. 
Distribution  of  funds  has  been 
determined  to  be  on  a  per  acre  basis  to 
provide  the  most  equitable  access  to 
assistance  for  all  affected  producers,  and 
to  best  meet  the  intent  of  the  authorizing 
statute. 

Congress  allocated  a  limited  amount 
of  funds  for  this  program  so  certain 
limits  are  necessary  to  help  ensure  that 
loan  funds  are  distributed  equitably  to 
all  interested  producers.  In  addition, 
this  program  is  intended  to  assist 
producers  through  a  period  of  low  apple 
prices,  not  replace  the  producers' 
established  sources  of  credit.  For  these 
reasons,  the  regulation  limits  loan  size 
to  a  maximimi  of  $300.00  per  acre  of 
apples  in  production  and  a  maximum 
indebtedness  of  $500,000  per  producer. 
To  expedite  funding  of  eligible  requests, 
the  Agency  will  waive  the  application 
requirements  of  historical  production 
and  financial  information,  and  cash 
flow  projections,  for  applicants 
requesting  $30,000  or  less.  The  Agency, 
however,  will  require  these  applicants 


to  provide  cash  flow  projections  later  to 
show  repayment  if  their  balance  sheet 
shows  a  net  worth  of  less  than  three 
times  the  loan  amount.  This  additional 
documentation  is  needed  to  minimize 
the  credit  risk  to  the  Government.  For 
loans  for  more  than  $30,000,  repayment 
will  always  be  based  on  the  applicant's 
projected  cash  flow  budget. 

To  minimize  the  credit  risk  to  the 
Government,  the  Agency  requires  that 
the  applicants  have  an  acceptable  credit 
history  and  demonstrate  an  ability  to 
repay  the  proposed  loan.  The  Agency 
cannot  make  a  loem  to  an  applicant  who 
is  delinquent  on  a  non-tax  Federal  debt 
(31  U.S.C.  3720B),  or  has  an  outstanding 
non-tax  Federal  judgment  (28  U.S.C. 
3201(e)).  The  restrictions  will  not  apply 
if  the  Federal  delinquency  and 
judgment  are  cured  on  or  before  the  loan 
closing  date.  Applicants  who  have 
provided  the  Agency  false  or  misleading 
information  are  also  not  eligible  for  this 
program. 

The  Agency  has  established  rates, 
terms,  and  collateral  requirements  for 
Special  Apple  Loans  to  allow  for 
maximum  flexibility.  The  Act  allows  the 
Agency  to  require  collateral  in  an 
amount  adequate  to  protect  the 
Government's  interest  and  to  minimize 
potential  loss.  The  Agency  therefore, 
will  take  a  lien  on  available  assets  as 
necessary  to  adequately  seciu^  the  loan. 
The  level  of  documentation  of  collateral 
value  will  depend  on  the  risk  of  loss,  as 
determined  by  a  review  of  the 
applicant's  financial  condition,  and  the 
size  of  the  loan.  For  loans  over  $30,000, 
applicants  with  net  worth  of  at  least 
three  times  the  loan  amount  have 
demonstrated  an  ability  to  successfully 
manage  the  finances  of  their  operation 
and  have  accumulated  assets  to  protect 
against  adverse  conditions.  Applicants 
with  those  cheiracteristics  generally 
represent  significantly  less  potential 
loss,  so  Agency  will  place  less  emphasis 
on  collateral  when  evaluating  the 
soundness  of  the  loan  request. 
Therefore,  these  applicants  will  be 
allowed  to  provide  documentation  of 
collateral  value  in  the  form  of 
assessments  or  depreciation  schedules. 
For  loans  over  $30,000,  applicants  with 
net  worth  of  less  than  three  times  the 
loan  amount  will  be  required  to  provide 
current  appraisals,  at  the  applicant's 
expense,  to  document  collateral  values. 
All  appraisals  must  be  completed  by  a 
knowledgeable  appraiser,  acceptable  to 
the  Agency.  Real  estate  appraisals  must 
be  prepared  by  a  state  certified  general 
appraiser  in  compliance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP).  For  loans 
of  $30,000  or  less,  collateral  value  will 
be  based  on  the  best  available,  verifiable 


information.  In  addition,  debtors  will  be 
subject  to  the  collection  authorities  of 
31  U.S.C.  chapter  37. 

All  persons  approved  for  such  loan 
assistance  must  execute  loan 
instruments  and  legal  documents  to 
secure  the  loan  and  reduce  the  risk  to 
the  Government.  For  entit>'  applicants, 
the  loan  instriunents  and  legal 
documents  must  be  executed  in  the 
name  of  the  entity  and  by  each 
individual  member.  This  requirement  is 
necessary  to  minimize  the  credit  risk. 

The  Agency  will  service  Special 
Apple  Loans  like  nonprogram  loans 
under  7  CFR  part  1951,  subpart  J.  These 
borrowers  have  not  been  required  at 
loan  origination  to  meet  the  more 
stringent  eligibility  requirements  of 
Agency  loans  under  the  Consolidated 
Farm  and  Rural  Development  Act 
(CON ACT),  and  the  Act  does  not 
provide  CONACT  servicing  benefits  to 
Special  Apple  Loan  program  borrowers. 

2.  7  CFR  Part  774 — Emergency  Loans  for 
Seed  Producers  Program 

Seed  producers  have  suffered 
economic  hardships  as  a  result  of  the 
bankruptcy  filing  of  AgriBiotech. 
AgriBiotech,  one  of  the  largest  single 
tiuf,  forage,  and  alfalfa  seed  companies 
in  the  country,  filed  for  protection 
under  chapter  1 1  of  the  bankruptcy  code 
ciffecting  over  1,200  farmer  growers  in 
39  States.  The  growers  are  the  largest 
segment  of  creditors  in  the  bankruptcy 
proceedings.  AgriBiotech  cannot  pay 
these  growers  for  their  1 999  produced 
crop  as  a  result  of  the  bankruptcy  filing. 
The  courts  have  estimated  the  total 
value  of  seed  growers'  claims  to  be 
approximately  $50  million. 

Section  253  of  the  Act  directed  the 
Secretary  to  make  no-interest  loans  to 
producers  of  the  1999  crop  of  grass, 
forage,  vegetable,  or  sorghum  seed  that 
have  not  received  payments  for  the  seed 
as  a  result  of  bankruptcy  proceedings 
involving  AgriBiotech.  The  funds 
allocated  for  the  program  are  believed  to 
be  adequate  for  all  eligible  producers.  If 
demand  does  exceed  the  allocation, 
funds  will  be  paid  in  order  of 
application  approval.  For  the  producer 
to  be  eligible,  the  seed  producer  must 
have  a  valid  claim  in  the  bankruptcy 
proceeding  arising  from  a  contract  to 
grow  seeds  in  the  United  States. 

The  Agency  has  established  terms  and 
collateral  requirements  for  Emergency 
Loans  for  Seed  Producers  to  allow  for 
maximum  flexibility.  The  Agency  will 
take  as  security  an  assignment  on  the 
bankruptcy  claim,  and  any  seed  still 
held  in  the  applicant's  possession,  as 
provided  by  the  Act  to  secure  loans 
made  to  producers  under  this  program. 
The  Agency  will  obtain  a  balance  sheet 


and  any  other  financial  information 
needed  to  determine  if  there  are  liens 
impacting  the  collateral.  In  addition, 
debtors  will  be  subject  to  the  debt 
collection  authorities  of  31  U.S.C. 
chapter  37.  For  example,  in  cases  of 
default,  the  Agency  may  seek  to  attach 
additional  assets  by  filing  judgments  or 
refer  the  debt  to  the  Department  of 
Treasury  for  offset  and  cross-servicing. 
In  light  of  the  Government's  limited 
exposure  on  these  small  loans  and 
desire  for  simple  administration,  the 
Agency  believes  that  no  further  seciu"ity 
requirements  are  needed. 

"The  Agency  caimot  make  a  loan  to  an 
applicant  who  is  delinquent  on  a  non- 
tax Federal  debt  (31  U.S.C.  3720B)  or 
has  an  outstanding  non-tax  Federal 
judgment  (28  U.S.C.  3201(e)).  These 
restrictions  will  not  apply  if  the  Federal 
delinquency  and  judgment  are  cured  on 
or  before  the  loan  closing  date. 
Applicants  who  have  provided  false  or 
misleading  information  also  are  not 
eligible  for  this  program.  The  above 
restrictions  are  needed  to  minimize 
credit  risk  and  comply  with  statutory 
requirements. 

All  persons  approved  for  such  loan 
assistance  must  execute  the  Agency's 
loan  instruments  and  legal  docimients. 
For  entity  applicants,  the  loan 
instruments  and  legal  documents  must 
be  executed  in  the  name  of  the  entity 
and  by  each  individual  member.  This 
requirement  is  necessary  to  minimize 
risk  and  protect  the  Government's 
interest  should  default  occur. 

In  accordance  with  §  253  of  the  Act, 
the  loan  interest  rate  for  Emergency 
Loans  for  Seed  Producers  will  be  zero 
initially.  Upon  completion  and 
disbursal  of  the  estate  in  bankruptcy  or 
1 8  months  after  the  date  of  the  note, 
whichever  comes  first,  the  note  will 
convert  any  outstanding  balance  to  the 
then  current  Farm  Operating  loan-direct 
interest  rate  over  an  additional  7  years. 
Interest  rates  are  specified  in  exhibit  B 
of  Agency  Instruction  440.1  (available  in 
any  Agency  office)  by  loan  type.  If  the 
loan  is  not  paid  in  full  during  this  term 
and  default  occurs,  servicing  will 
proceed  in  accordance  with  existing 
Agency  regulations  (7  CFR  part  1951, 
subpart  J,  Management  and  Collection  of 
Nonprogram  Loans,  specifically 
§  1951.468).  The  loan  will  be  serviced  as 
a  nonprogram  loan  because  the  program 
is  not  authorized  by  the  CONACT  and, 
therefore,  does  not  receive  the  benefits 
of  CONACT  program  loans.  The 
borrowers  also  have  not  been  required 
to  meet  the  more  stringent  CONACT 
requirements. 

Section  263  of  the  Act  directed  the 
Secretary  to  implement  this  program  as 
soon  as  practicable  and  without  regard 


to  the  notice  and  comment  provisions  of 
section  553  of  title  5,  United  States  Code 
and  the  Statement  of  Policy  of  the 
Secretary  of  Agriculture  effective  July 
24,  1971,  relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 
rulemaking.  Publication  of  this  rule  for 
immediate  effect  without  prior  notice 
and  comment  as  a  final  rule,  therefore, 
is  warranted. 

List  of  Subjects 

7  CFR  Part  773 

Fruits,  Loan  programs-agriculture. 
7  CFR  Part  774 

Seeds,  Loan  programs-agriculture. 

For  reasons  set  out  in  the  preamble, 
7  CFR  chapter  VII  is  amended  as  set 
forth  below. 

1.  Part  773  is  added  to  read  as  follows: 

PART  773— SPECIAL  APPLE  LOAN 
PROGRAM 

Sec. 

773.1  Introduction. 

773.2  Definitions. 

773.3  Appeals. 
773.4-773.5     (Reserved) 

773.6  Ehgibility  requirements. 

773.7  Loan  uses. 

773.8  Limitations. 

773.9  Environmental  compliance. 

773.10  Other  Federal,  State,  and  local 
requirements. 

773.11-773.17     [Reserved] 

773.18  Loan  application. 

773.19  Interest  rate,  terms,  security 
requirements,  and  repayment. 

773.20  Funding  applications. 

773.21  Loan  decision,  closing  and  fees. 

773.22  Loan  servicing. 

773.23  Exception. 

Authority:  Pub.  L.  106-224. 

§773.1     Introduction. 

This  part  contains  the  terms  and 
conditions  for  loans  made  under  the 
Special  Apple  Loan  Program.  These 
regulations  are  applicable  to  applicants, 
borrowers,  and  other  parties  involved  in 
making,  servicing,  and  liquidating  these 
loans.  The  program  objective  is  to  assist 
producers  of  apples  suffering  from 
economic  loss  as  a  result  of  low  apple 
prices. 

§773^2    Definitions. 

As  used  in  this  part,  the  following 
definitions  apply: 

Agency  is  the  Farm  Service  Agency, 
its  employees,  and  any  successor 
agency. 

Apple  producer  is  a  farmer  in  the 
United  States  or  its  territories  that 
produced  apples,  on  not  less  than  10 
acres,  for  sale  in  1999  or  2000. 

Applicant  is  the  individual  or 
business  entity  applying  for  the  loan. 


Business  entity  is  a  corporation, 
partnership,  joint  operation,  trust, 
limited  liability  company,  or 
cooperative. 

Cash  flow  budget  is  a  projection 
listing  all  anticipated  cash  inflows 
(including  all  farm  income,  nonfarm 
income  and  all  loan  advances)  and  all 
cash  outflows  (including  all  farm  and 
nonfarm  debt  service  and  other 
expenses)  to  be  incurred  by  the 
borrower  during  the  period  of  the 
budget.  A  cash  flow  budget  may  be 
completed  either  for  a  12  month  period, 
a  typical  production  cycle  or  the  life  of 
the  loan,  as  appropriate. 

Domestically  owned  enterprise  is  an 
entity  organized  in  the  United  States 
under  the  law  of  the  state  or  states  in 
which  the  entity  operates  and  a  majority 
of  the  entity  is  ownned  by  members 
meeting  the  citizenship  test. 

False  information  is  information 
provided  by  an  applicant,  borrower,  or 
other  source  to  the  Agency  which 
information  is  knovtm  by  the  provider  to 
be  incorrect,  and  was  given  to  the 
Agency  in  order  to  obtain  benefits  for 
which  the  applicant  or  borrower  would 
not  otherwise  have  been  eligible. 

Feasible  plan  is  a  plan  that 
demonstrates  that  the  loan  will  be 
repaid  as  agreed,  as  determined  by  the 
Agency. 

Security  is  real  or  personal  property 
pledged  as  collateral  to  assure 
repayment  of  a  loan  in  the  event  there 
is  a  default  on  the  loan. 

USPAP  is  Uniform  Standards  of 
Professional  Appraisal  Practice. 

§773.3    Appeals. 

A  loan  applicant  or  borrower  may 
request  an  appeal  or  review  of  an 
adverse  decision  made  by  the  Agency  in 
accordance  with  7  CFR  part  11. 

§§773.4-773.5    [Reserved] 

§773.6    Eligibility  requirements. 

Loan  applicants  must  meet  all  of  the 
following  requirements  to  be  eUgible  for 
a  Special  Apple  Program  Loan: 

(a)  The  loan  applicant  must  be  an 
apple  producer 

(b)  The  loan  applicant  must  be  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationalization  Act. 
For  a  business  entity  applicant,  the 
majority  of  the  business  entity  must  Jbip 
owned  by  members  meeting  tbe'  ~ 
citizenship  test  or.  other  entities  that  are 
domestically  owrned.  Aliens  must 
provide  the  appropriate  Immigration 
and  Naturalization  Service  forms  to 
document  their  permanent  residency; 

(c)  The  loan  applicant  and  anyone 
who  will  execute  the  promissory  note 
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must  possess  the  legal  capacity  to  enter 
into  contracts,  including  debt 
instruments; 

(d)  At  loan  closing  the  loan  applicant 
and  anyone  who  will  execute  the 
promissory  note  must  not  be  delinquent 
on  any  Federal  debt,  other  than  a  debt 
under  the  Internal  Revenue  Code  of 
1986; 

(e)  At  loan  closing  the  loan  applicant 
and  anyone  who  will  execute  the 
promissory  note  must  not  have  any 
outstanding  unpaid  judgments  obtained 
by  the  United  States  in  any  court.  Such 
judgments  do  not  include  those  filed  as 
a  result  of  action  in  the  United  States 
Tax  Courts; 

(f)  The  loan  applicant,  in  past  or 
present  dealings  with  the  Agency,  must 
not  have  provided  the  Agency  with  false 
information;  and 

(g)  The  individual  or  business  entity 
loan  applicant  and  all  entity  members 
must  have  acceptable  credit  history 
demonstrated  by  debt  repayment.  A 
history  of  failure  to  repay  past  debts  as 
they  came  due  (including  debts  to  the 
Internal  Revenue  Service)  when  the 
ability  to  repay  was  within  their  control 
will  demonstrate  unacceptable  credit 
history.  Unacceptable  credit  history  will 
not  include  isolated  instances  of  late 
payments  which  do  not  represent  a 
pattern  and  were  clearly  beyond  the 
applicant's  control  or  lack  of  credit 
history. 

§773.7    Loan  uses. 

Loan  funds  may  be  used  for  any  of  the 
following  purposes  related  to  the 
production  or  marketing  of  apples: 

(a)  Payment  of  costs  associated  with 
reorganizing  a  farm  to  improve  its 
profitability; 

(b)  Payment  of  annual  farm  operating 
expenses; 

(c)  Purchase  of  farm  equipment  or 
fixtures; 

(d)  Acquiring,  enlarging,  or  leasing  a 
farm; 

(e)  Making  capital  improvements  to  a 
farm; 

(f)  Refinancing  indebtedness; 

(g)  Purchase  of  cooperative  stock  for 
credit,  production,  processing  or 
marketing  purposes;  or 

(h)  Payment  of  loan  closing  costs. 

§773.8    Limitations. 

(a)  The  maximum  loan  amount  any 
individual  or  business  entity  may 
receive  under  the  Special  Apple  Loan 
Program  is  limited  to  $500,000. 

(b)  The  maximum  loan  is  further 
limited  to  $300  per  acre  of  apple  trees 
in  production  in  1999  or  2000, 
whichever  is  greater. 

(c)  Loan  funds  may  not  be  used  to  pay 
expenses  incurred  for  lobbying  or 
related  activities. 


(d)  Loans  may  not  be  made  for  any 
purpose  which  contributes  to  excessive 
erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity. 

§773.9    Environmental  compliance. 

(a)  Except  as  otherwise  specified  in 
this  section,  prior  to  approval  of  any 
loan,  an  environmental  evaluation  will 
be  completed  by  the  Agency  to 
determine  if  the  proposed  action  will 
have  any  adverse  impacts  on  the  human 
environment  and  cultural  resources. 
Loan  applicants  will  provide  all 
information  necessary  for  the  Agency  to 
make  its  evaluation. 

(b)  The  following  loan  actions  were 
reviewed  for  the  purpose  of  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA),  40  CFR  parts  1500  through 
1508,  and  determined  not  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  either  individually 
or  cumulatively.  Therefore  the  following 
loan  actions  are  categorically  excluded 
from  the  requirements  of  an 
enviroimiental  evaluation:  t 

(1)  Payment  of  legal  costs  associated 
with  reorganizing  a  farm  to  improve  its 
profitability  as  long  as  there  will  be  no 
changes  in  the  land's  use  or  character; 

(2)  Purchase  of  farm  equipment  which 
will  not  be  affixed  to  a  permanent 
mount  or  position; 

(3)  Acquiring  or  leasing  a  farm; 

(4)  Refinancing  an  indebtedness  not 
greater  than  $30,000; 

(5)  Purchase  of  stock  in  a  credit 
association  or  in  a  cooperative  which 
deals  with  the  production,  processing  or 
marketing  of  apples;  and 

(6)  Payment  of  loan  closing  costs. 

(c)  The  loan  actions  listed  in 
paragraph  (b)  of  this  section  were  also 
reviewed  in  accordance  with  section 
106  of  the  National  Historic 
Preservation  Act  (NHPA).  It  was 
determined  that  these  loan  actions  are 
non-undertakings  with  no  potential  to 
affect  or  alter  historic  properties  and 
therefore,  will  not  require  consultation 
with  the  State  Historic  Preservation 
Officer,  Tribal  Historic  Preservation 
Officer,  or  other  interested  parties. 

(d)  If  adverse  environmental  impacts, 
either  direct  or  indirect,  are  identified, 
the  Agency  will  complete  an 
environmental  assessment  in 
accordance  with  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  to  the  extent  required  by  law. 

(e)  In  order  to  minimize  the  financial 
risk  associated  with  contamination  of 
real  property  from  hazardous  waste  and 
other  environmental  concerns,  the 
Agency  will  complete  an  environmental 
risk  evaluation  of  the  environmental 


risks  to  the  real  estate  collateral  posed 
by  the  presence  of  hazardous  substances 
and  other  environmental  concerns. 

(1)  The  Agency  will  not  accept  real 
estate  as  collateral  which  has  significant 
environmental  risks. 

(2)  If  the  real  estate  offered  as 
collateral  contains  significant 
environmental  risks,  the  Agency  will 
provide  the  applicant  with  the  option  of 
properly  correcting  or  removing  the  risk, 
or  offering  other  non-contaminated 
property  as  collateral. 

§  773.10    Other  Federal,  State,  and  local 
requirements. 

Borrowers  are  required  to  comply 
with  all  applicable: 

(a)  Federal,  State,  or  local  laws; 

(b)  Regulatory  commission  rules;  and 

(c)  Regulations  which  are  presently  in 
existence,  or  which  may  be  later 
adopted  including,  but  not  limited  to, 
those  governing  the  following: 

(1)  Borrowing  money,  pledging 
secimty,  and  raising  revenues  for 
repayment  of  debt; 

(2)  Accounting  and  financial 
reporting;  and 

(3)  Protection  of  the  environment. 

§§773.11-773.17    [Reserved] 

§773.18    Loan  application. 

(a)  A  complete  application  will 
consist  of  the  following: 

(1)  A  completed  Agency  application 
form; 

(2)  If  the  applicant  is  a  business 
entity,  any  legal  dociunents  evidencing 
the  organization  and  any  State 
recognition  of  the  entity; 

(3)  Docuimentation  of  compliance 
with  the  Agency's  environmental 
regulations  contained  in  7  CFR  part 
1940,  subpart  G; 

(4)  A  b^ance  sheet  on  the  applicant; 

(5)  The  farm's  operating  plan, 
including  the  projected  cash  flow 
budget  reflecting  production,  income, 
expenses,  and  loan  repayment  plan; 

(6)  The  last  3  years  of  production  and 
income  amd  expense  information; 

(7)  Payment  to  the  Agency  for 
ordering  a  credit  report;  and 

(8)  Any  additional  information 
required  by  the  Agency  to  determine  the 
eligibility  of  the  applicant,  the 
feasibility  of  the  operation,  or  the 
adequacy  and  availability  of  security. 

(b)  Except  as  required  in  §  773.19(e), 
the  Agency  will  waive  requirements  for 
a  complete  application,  listed  in 
paragraphs  (a)(5)  and  (a)(6)  of  this 
section,  for  requests  of  $30,000  or  less. 

§773.19    Interest  rate,  terms,  security 
requirements,  and  repayment. 

(a)  Interest  rate.  The  interest  rate  will 
be  fixed  for  the  term  of  the  loan.  The 


rate  will  be  established  by  the  Agency 
and  available  in  each  Agency  Office, 
based  upon  the  cost  of  Government 
borrowing  for  loans  of  similar 
maturities. 

(b)  Terms.  The  loan  term  will  be  for 
up  to  3  years,  based  upon  the  useful  life 
of  the  secimty  offered. 

(c)  Security  requirements.  The  Agency 
will  take  a  lien  on  the  following 
security,  if  available,  as  necessary  to 
adequately  secure  the  loan; 

(1)  Real  estate; 

(2)  Chattels; 

(3)  Crops; 

(4)  Other  assets  owned  by  the 
appUcant;  and 

(5)  Assets  owned  and  pledged  by  a 
third  party. 

(d)  Documentation  of  security  value. 

(1)  For  loans  that  are  for  $30,000  or 
less,  collateral  value  will  be  based  on 
the  best  available,  verifiable 
information. 

(2)  For  loans  of  greater  than  $30,000 
where  the  applicant's  balance  sheet 
shows  a  net  worth  of  three  times  the 
loan  amount  or  greater,  collateral  value 
will  be  based  on  tax  assessment  of  real 
estate  and  depreciation  schedules  of 
chattels,  as  applicable,  less  any  existing 
liens. 

(3)  For  loans  of  greater  than  $30,000 
where  the  applicant's  balance  sheet 
shows  a  net  worth  of  less  than  three 
times  the  loan  amount,  collateral  value 
will  be  based  on  an  appraisal.  Such 
appraisals  must  be  obtained  by  the 
applicant,  at  the  applicant's  expense 
and  acceptable  to  the  Agency. 
Appraisals  of  real  estate  must  be 
completed  in  accordance  with  USPAP. 

(e)  Repayment.  (1)  All  loan  applicants 
must  demonstrate  that  the  loan  can  be 
repaid. 

(2)  For  loans  that  are  for  $30,000  or 
less  where  the  applicant's  balance  sheet 
shows  a  net  worth  of  three  times  the 
loan  amount  or  greater,  repayment 
ability  will  be  considered  adequate 
without  further  documentation. 

(3)  For  loans  that  are  for  $30,000  or 
less  where  the  applicant's  balance  sheet 
shows  a  net  worth  of  less  than  three 
times  the  loan  amount,  repayment 
ability  must  be  demonstrated  using  the 
farm's  operating  plan,  including  a 
projected  cash  flow  budget  based  on 
historical  performance.  Such  operating 
plan  is  required  notwithstanding 
§773.18  of  this  part. 

(4)  For  loans  mat  are  for  more  than 
$30,000,  repayment  ability  must  be 
demonstrated  using  the  farm's  operating 
plan,  including  a  projected  cash  flow 
budget  based  on  historical  performance. 

(f)  Creditworthiness.  All  loan 
applicants  must  have  an  acceptable 
credit  history  demonstrated  by  debt 


repayment.  A  history  of  failure  to  repay 
past  debts  as  they  came  due  (including 
debts  to  the  Internal  Revenue  Service) 
when  the  ability  to  repay  was  within 
their  control  will  demonstrate 
unacceptable  credit  history. 
Unacceptable  credit  history  will  not 
include  isolated  instances  of  late 
payments  which  do  not  represent  a 
pattern  and  were  clearly  beyond  the 
applicant's  control  or  lack  of  credit 
history. 

§773.20     Funding  applications. 

Loan  requests  will  be  funded  based  on 
the  date  the  Agency  approves  the 
application.  Loan  approval  is  subject  to 
the  availabihty  of  funds. 

§  773.21     Loan  decision,  closing,  and  fees. 

(a)  Loan  decision.  (1)  The  Agency  will 
approve  a  loan  if  it  determines  that: 

(i)  The  loan  can  be  repaid; 

(ii)  The  proposed  use  of  loan  funds  is 
authorized; 

(iii)  The  applicant  has  been 
determined  eligible; 

(iv)  All  security  requirements  have 
been,  or  will  be  met  at  closing; 

(vi)  All  other  pertinent  requirements 
have  been,  or  will  be  met  at  closing. 

(2)  The  Agtency  will  place  conditions 
upon  loan  approval  as  necessary  to 
protect  its  interest. 

(b)  Loan  closing.  (1)  The  applicant 
must  meet  all  conditions  specified  by 
the  loan  approval  official  in  the 
notification  of  loan  approval  prior  to 
loan  closing; 

(2)  There  must  have  been  no 
significant  changes  in  the  plan  of      ** 
operation  or  the  applicant's  financial 
condition  since  the  loan  was  approved; 
cuid 

(2)  The  applicant  will  execute  all  loan 
instruments  and  legal  documents 
required  by  the  Agency  to  evidence  the 
debt,  perfect  the  required  security 
interest  in  property  securing  the  loan, 
and  protect  the  Government's  interests, 
in  accordance  with  applicable  State  and 
Federal  laws.  In  the  case  of  an  entity 
appUcant,  all  officers  or  partners  and 
any  board  members  also  vdll  be 
required  to  execute  the  promissory 
notes  as  individuals. 

(c)  Fees.  The  applicant  will  pay  all 
loan  closing  fees  including  credit  report 
fees,  fees  for  appraisals,  fees  for 
recording  any  legal  instruments 
determined  to  be  necessary,  and  all 
notary,  lien  search,  and  similar  fees 
incident  to  loan  transactions.  No  fees 
will  be  assessed  for  work  performed  by 
Agency  employees. 

§  773.22    Loan  servicir>g. 

Loans  will  be  serviced  in  accordance 
with  subpart  J  of  part  1951,  or  its 


successor  regulation,  during  the  term  of 
the  loan.  If  the  loan  is  not  paid  in  full 
during  this  term,  servicing  will  proceed 
in  accordance  with  §  1951.468  of  that 
part. 

§773.23    Exception. 

The  Agency  may  grant  an  exception  to 
the  security  requirements  of  this 
section,  if  the  proposed  change  is  in  the 
best  financial  interest  of  the 
Government  and  not  inconsistent  with 
the  authorizing  statute  or  other 
applicable  law. 

2.  Part  774  is  added  to  read  as  follows: 

PART  774 — Emergency  Loan  tor  Seed 
Producers  Program 

Sec. 

774.1  Introduction. 

774.2  Definitions. 

774.3  Appeals. 
774.4-774.5     [Reserved) 

774.6  Eligibility  requirements. 

774.7  (Reserved) 

774.8  Limitations. 

774.9  Environmental  requirements. 

774.10  Other  Federal,  State,  and  local 
requirements. 

774.11-774.16    [Reserved] 

774.17  Loan  application. 

774.18  Interest  rate,  terms,  and  security 
requirements. 

774.19  Processing  applications. 

774.20  Funding  applications. 

774.21  [Reserved] 

774.22  Loan  closing. 

774.23  Loan  servicing. 

774.24  ExcepUon. 

Anthority:  Pub.  L.  106-224 

§774.1    Irrtroduction. 

The  regulations  of  this  part  contain 
the  terms  and  conditions  under  which 
loans  are  made  under  the  Emergency 
Loan  for  Seed  Producers  Fhrogram.  "ITiese 
regulations  are  applicable  to  applicants, 
borrowers,  and  other  parties  involved  in 
making,  servicing,  and  liquidating  these 
loans.  The  program  objective  is  to  assist 
certain  seed  producers  adversely 
affected  by  the  bankruptcy  filing  of 
AgriBiotech. 

§774.2    Definitions. 

As  used  in  this  part,  the  following 
definitions  apply: 

Agency  is  the  Farm  Service  Agency, 
its  employees,  and  any  successor 
agency. 

Applicant  is  the  individual  or 
business  entity  applying  for  the  loan. 

Business  entity  is  a  corporation, 
partnership,  joint  operation,  trust, 
limited  liability  company,  or 
cooperative. 

Domestically  owned  enterprise  is  an 
entity  organized  in  the  United  States 
under  the  law  of  the  state  or  states  in 
which  the  entity  operates  and  a  majority 
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of  the  entity  is  owned  by  members 
meeting  the  citizenship  test. 

False  information  is  information 
provided  by  an  applicant,  borrower  or 
other  source  to  the  Agency  that  the 
borrower  knows  to  be  incorrect,  and  that 
the  borrower  or  other  source  provided 
in  order  to  obtain  benefits  for  which  the 
borrower  would  not  otherwise  have 
been  eligible. 

Seed  producer  is  a  farmer  that 
produced  a  1999  crop  of  grass,  forage, 
vegetable,  or  sorghiun  seed  for  sale  to 
AgriBiotech  under  contract. 

§774.3    Appeals. 

A  loan  applicant  or  borrower  may 
request  an  appeal  or  review  of  an 
adverse  decision  made  by  the  Agency  in 
accordance  with  7  CFR  part  11. 

§§774.4-774.5    [Reserved] 

§774.6    Eligibility  requirements. 

Loan  applicants  must  meet  all  of  the 
following  requirements  to  be  eligible 
under  the  Emergency  Loan  for  Seed 
F*roducers  Program; 

(a)  The  loan  applicant  must  be  a  seed 
producer; 

(b)  The  individual  or  entity  loan 
applicant  must  have  a  timely  filed  proof 
of  claim  in  the  Chapter  XI  bankruptcy 
proceedings  involving  AgriBiotech  and 
the  claim  must  have  arisen  from 
acontract  to  grow  seeds  in  the  United 
States; 

(c)  The  loan  applicant  must  be  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationalization  Act. 
For  a  business  entity  applicant,  the 
majority  of  the  business  entity  must  be 
owned  by  members  meeting  the 
citizenship  test  or.  other  entities  that  eu-e 
domesticaiily  owned.  Aliens  must 
provide  the  appropriate  Immigration 
and  Naturalization  Service  forms  to 
document  their  permanent  residency; 

(d)  The  loan  applicant  and  anyone 
who  will  execute  the  prtjmissory  note 
must  possess  the  legal  capacity  to  enter 
into  contracts,  including  debt 
instruments; 

(e)  At  loan  closing,  the  applicant  and 
anyone  who  will  execute  the  promissory 
note  must  not  be  delinquent  on  any 
Federal  debt,  other  than  a  debt  under 
the  Internal  Revenue  Code  of  1986; 

(f)  At  loan  closing,  the  applicant  and 
anyone  who  will  execute  the  promissory 
note  must  not  have  any  outstanding 
unpaid  judgments  obtained  by  the 
United  States  in  any  court.  Such 
judgments  do  not  include  those  filed  as 
a  result  of  action  in  the  United  States 
Tax  Courts; 

(g)  The  loan  applicant,  in  past  and 
current  dealings  with  the  Agency,  must 


not  have  provided  the  Agency  with  false 
information. 

§  774.7    [Reserved] 

§774.8    Limitations. 

(a)  The  maximum  loan  amount  any 
individual  or  business  entity  may 
receive  will  be  65%  of  the  value  of  the 
timely  filed  proof  of  claim  against 
AgriBiotech  in  the  bankruptcy 
proceeding  as  determined  by  the 
Agency. 

fb)  Loan  funds  may  not  be  used  to  pay 
expenses  incurred  for  lobbying  or 
related  activities.     " 

(c)  Loans  may  not  be  made  for  any 
purpose  which  contributes  to  excessive 
erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity. 

§  774.9    Environmental  requirements. 
The  loan  actions  in  this  part  were 
reviewed  for  the  purpose  of  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA),  40  CFR  parts  1500  through 
1508.  and  determined  not  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  either  individually 
or  cumulatively.  These  loan  actions  are 
categorically  excluded  from^the 
requirements  of  auyenvironmental 
evaluation  due  to  the  fact  that  the  loan 
funds  would  be  utilized  to  replace 
operating  capital  the  applicant  would 
have  had  if  AgriBiotech  had  not  filed 
bemkruptcy. 

§774.10    Ottier  Federal,  State,  and  local 
requirements. 

Borrowers  are  required  to  comply 
with  all  applicable: 

(a)  Federal,  State,  or  local  laws; 

(b)  Regulatory  commission  rules;  and 

(c)  Regulations  which  are  presently  in 
existence,  or  which  may  be  later 
adopted  including,  but  not  limited  to, 
those  governing  the  following: 

(1)  Borrowing  money,  pledging 
seciirity,  and  raising  revenues  for 
repayment  of  debt; 

(2)  Accounting  and  financial 
reporting;  and 

(3)  Protection  of  the  environment. 

§774.11-774.16    [Reserved] 

§774.17    Loan  application. 

A  complete  appUcation  will  consist  of 
the  following: 

(a)  A  completed  Agency  application 
form; 

(b)  Proof  of  a  bankruptcy  claim  in  the 
AgriBiotech  bankruptcy  proceedings; 

(c)  If  the  applicant  is  a  business 
entity,  any  legal  documents  evidencing 
the  organization  and  any  State 
recognition  of  the  entity; 

(d)  Documentation  of  compliance 
with  the  Agency's  environmental 


regulations  contained  in  7  CFR  part 

1940,  subpart  G; 

.  (e)  A  balance  sheet  on  the  applicant; 

and 

(f)  Any  other  additional  information 
the  Agency  needs  to  determine  the 
eligibility  of  the  applicant  and  the 
application  of  any  Federal,  State  or  local 
laws. 

§  774.18    Interest  rate,  terms  and  security 
requirements. 

(a)  Interest  rate.  (1)  The  interest  rate 
on  the  loan  will  be  zero  percent  for  18 
months  or  until  the  date  of  settlement 
of,  completion  of,  or  final  distribution  of 
assets  in  the  bankruptcy  proceeding 
involving  AgriBiotech,  whichever 
comes  first. 

(2)  Thereafter  interest  will  begin  to 
accrue  at  the  regular  rate  for  an  Agency 
Farm  operating-direct  loan  (available  in 
any  Agency  office). 

(b)  Terms.  (1)  Loans  shall  be  due  and 
payable  upon  the  earlier  of  the 
settlement  of  the  bankruptcy  claim  or  18 
months  from  the  date  of  the  note. 

(2)  However,  any  principal  remaining 
thereafter  will  be  amortized  over  a  term 
of  7  years  at  the  Farm  operating-dfrect 
loan  interest  rate  (available  in  any 
Agency  office).  If  the  loan  is  not  paid  in 
full  during  this  term  and  default  occurs, 
servicing  will  proceed  in  accordance 
with  §  1951.468  of  this  title. 

(c)  Security  Requirements.  (1)  The 
Agency  will  require  a  first  position 
pledge  and  assignment  of  the 
applicant's  monetary  claim  in  the 
AgriBiotech  bankruptcy  estate  to  secure 
the  loan. 

(2)  If  the  applicant  has  seed  remaining 
in  thefr  possession  that  was  produced 
under  contract  to  AgriBiotech,  the 
applicant  also  will  provide  the  Agency 
with  a  first  lien  position  on  this  seed.  It 
is  the  responsibility  of  the  applicant  to 
negotiate  with  any  existing  lienholders 
to  secure  the  Agency's  first  lien 
position. 

§774.19    Processing  applications. 

AppUcations  will  be  processed  until 
such  time  that  funds  are  exhausted,  or 
all  claims  have  been  paid  and  the 
bankruptcy  involving  AgriBiotech  has 
been  discharged.  When  all  loan  funds 
have  been  exhausted  or  the  bankruptcy 
is  discharged,  no  further  applications 
will  be  accepted  and  any  pending 
applications  will  be  considered 
withdrawn. 

§  774.20    Funding  applications. 

Loan  requests  will  be  funded  based  on 
the  date  the  Agency  approves  an 
application.  Loan  approval  is  subject  to 
the  availability  of  funds. 


§774.21    [Reserved] 

§  774.22    Loan  closing. 

(a)  Conditions.  The  applicant  must 
meet  all  conditions  specified  by  the  loem 
approval  official  in  the  notification  of 
loan  approval  prior  to  closing. 

(b)  Loan  instruments  and  legal 
documents.  The  applicant  will  execute 
all  loan  instruments  and  legal 
docmnents  required  by  the  Agency  to 
evidence  the  debt,  perfect  the  required 
security  interest  in  the  bankruptcy 
claim,  and  protect  the  Government's 
interest,  in  accordance  with  applicable 
State  and  Federal  laws.  In  the  case  of  an 
entity  applicant,  all  officers  or  partners 
and  any  board  members  also  will  be 
required  to  execute  the  promissory 
notes  as  individuals. 

(c)  Fees.  The  applicant  will  pay  all 
loan  closing  fees  for  recording  any  legal 
instruments  determined  to  be  necessary 
and  all  notary,  lien  search,  and  similar 
fees  incident  to  loan  transactions.  No 
fees  will  be  assessed  for  work  performed 
by  Agency  employees. 

§774.23    Loan  servicing. 

Loans  will  be  serviced  in  accordance 
with  subpart  J  of  part  1951  of  this  title, 
or  its  successor  regulation.  If  the  loan  is 
not  repaid  as  agreed  and  default  occurs, 
servicing  will  proceed  in  accordance 
with  section  1951.468  of  that  part. 

§774.24    Exception. 

The  Agency  may  grant  an  exception  to 
any  of  the  requirements  of  this  section, 
if  the  proposed  change  is  in  the  best 
financial  interest  of  the  Government  and 
not  inconsistent  with  the  authorizing 
statute  or  other  applicable  law. 

Signed  at  Washington,  D.C.,  on  Novemtjer 
29,  2000. 

August  Schumacher,  Jr., 

Under  Secretary  for  Farm  and  Foreign 

Agricultural  Services. 

[FR  Doc.  00-30977  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  208 

[INS  Order  No.  1865-97;  AG  Order  No. 
2340-2000] 

RIN1115-AE93 

Asylum  Procedures 

AGENCY:  Immigration  and  Natiu'alization 
Service,  Justice;  and  Executive  Office  for 
Immigration  Review,  Justice. 

ACTION:  Final  rule. 


summary:  This  final  rule  amends  the 
Department  of  Justice  regulations 
implementing  the  provisions  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA),  governing  asylum  claims. 
Additionally,  this  rule  amends  portions 
of  the  regulations  governing  cases  in 
which  an  applicant  has  estabUshed  past 
persecution  or  in  which  an  applicant 
may  be  able  to  avoid  persecution  in  a 
particular  coimtry  by  relocating  to 
another  area  of  that  country.  Finally,  the 
rule  identifies  factors  that  may  be 
considered  in  the  exercise  of  discretion 
in  asylum  cases  in  which  the  alien  has 
estabUshed  past  persecution  but  may 
not  have  a  well-foxmded  fear  of  future 
persecution.  This  final  rule  will  ensure 
that  asylum  applications  are  processed 
in  accordance  with  the  Immigration  and 
Nationality  Act  (Act),  as  amended  by 
IIRIRA,  as  well  as  with  international 
instruments. 

DATES:  This  rule  is  effective  January  5, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  Immigration  and 
Naturalization  Service — Joanna  Ruppel, 
International  Aff^airs,  Department  of 
Justice,  Immigration  and  Natvu^ization 
Service,  425  I  Street  NW.,  ULLICO  third 
floor,  Washington,  DC  20536,  telephone 
(202)  305-2663.  Formatters  relating  to 
the  Executive  Office  for  Immigration 
Review — Charles  Adkins-Blanch, 
General  Counsel,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  telephone  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Regulations  To  Implement  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1 996 

On  March  6. 1997,  the  Service  and 
EOIR  jointly  published  in  the  Federal 
Register,  at  62  FR  10312,  an  interim  rule 
to  implement  Pubfic  Law  104-208  (110 
Stat.  3546)  (IIRIRA).  That  legislation 
significantly  amended  several  parts  of 
the  Immigration  and  Nationality  Act 
("Act"  or  "INA"),  including  part  208. 
The  interim  regulations  implementing 
IIRIRA  were  preceded  by  a  notice  of 
proposed  rulemaking,  published  in  the 
Federal  Register  on  January  3, 1997,  at 
62  FR  444,  and  providing  a  30-day 
comment  period.  The  interim  rule 
provided  a  120-day  comment  period. 
The  Department  of  Justice  (Department) 
received  39  conunents  on  the  interim 
rule  in  addition  to  the  124  comments 
already  received  as  a  result  of  the 
proposed  rule.  This  final  rule  reflects 
further  changes  resulting  from 


comments  received  in  response  to  both 
the  original  proposed  rule  and  the 
interim  rule. 

Proposed  Rule  Regarding  Past 
Persecution,  Internal  Relocation,  and 
Discretion  (Past  Persecution  Rule) 

On  June  11,  1998,  at  63  FR  31945,  the 
Service  and  EOIR  jointly  published  in 
the  Federal  Register  a  proposed  rule  to 
change  portions  of  8  CFR  208.13  and 
208.16  in  order  to  provide  further 
guidance  on  adjudicating  asyliun  cases 
and  withholding  of  removal  cases  when 
an  applicant  has  established  past 
persecution  and  when  the  applicant 
may  be  able  to  avoid  persecution  in  his 
or  her  home  coimtry  by  relocating  to 
another  area  of  that  country.  The  rule 
proposed  to  establish  new  guidelines 
concerning  the  Attorney  General's 
exercise  of  discretion  in  cases  in  which 
past  persecution  is  established,  and  the 
types  of  evidence  that  may  be 
considered  in  determining  whether  an 
applicant  has  a  well-founded  fear  of 
future  persecution.  Additionally,  the 
rule  proposed  to  identify  new  factors 
that  could  be  considered  in  the 
determination  whether  to  grant  asylum 
when  an  applicant  has  established  past 
persecution  but  no  longer  has  a  well- 
founded  fear  of  future  persecution.  The 
Department  received  35  comments  on 
the  proposed  past  persecution  rule. 

Tne  Department  nas  elected  to  split 
part  208  from  the  rest  of  the  IIRIRA 
interim  regulations  and  to  incorporate 
amendments  to  part  208  into  this  final 
rule  based  both  on  comments  to  the 
IIRIRA  interim  rule  and  on  comments  to 
the  June  1998  proposed  rule  regarding 
past  persecution.  In  the  future,  the 
Department  will  publish  a  proposed 
rule  concerning  the  definition  of 
"persecution"  and  the  definition  of 
"particular  social  group."  Those  new 
proposals  are  based  in  part  on  certain  of 
the  provisions  being  made  final  in  this 
rule. 

n.  Comments 

Most  of  the  commenters  on  both  the 
interim  IIRIRA  rule  and  proposed  past 
persecution  rule  represented  either 
attorney  organizations  or  voluntary 
organizations  predominantly  involved 
with  refugees  and  asylum  claimants. 
The  Department  also  received 
comments  from  individual  attorneys 
and  the  regional  representative  of 
United  Nations  High  Commissioner  for 
Refugees  (UNHCR).  Since  many  of  the 
comments  were  duplicative  or  endorsed 
the  submissions  of  other  commenters, 
the  Department  will  address  the 
comments  by  section  and  topic,  rather 
than  reference  each  comment  and 
commenter.  The  following  discussion 
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also  identifies  amendments  made  by  the 
Department  to  clarify  and  streamline  the 
regulations  as  part  of  the 
Administration's  reinvention  and 
regulation  streamlining  initiative. 

§  208.2— Jurisdiction 

To  clarify  jurisdiction  over  asyliun 
applications,  the  Department  has 
reorganized  and  revised  this  section  as 
follows: 

(1)  Language  has  been  added  to 

§  208.2(a)  to  establish  that  the  Office  of 
International  Affairs  has  initial 
jurisdiction  over  credible  fear 
determinations  under  §  208.30  and 
reasonable  fear  determinations  imder 
§208.31. 

(2)  Language  in  §  208.2(a)  relating  to 
the  filing  of  a  complete  application  has 
been  removed  as  redimdant  with  the 
provisions  of  §  208.3. 

(3)  Section  208.2(b)(3)  has  been 
redesignated  as  §  208.2(b)  to  provide  a 
general  description  of  Inunigration 
Court  jurisdiction,  relevant  to  the 
majority  of  asyliun  applications 
adjudicated  in  Immigration  Court,  prior 
to  discussion  of  the  more  limited 
jurisdiction  applicable  in  circumstances 
described  in  new  §  208.2(c). 

(4)  The  first  sentence  in  new 

§  208.2(b)  (formerly  §  208.2(b)(3)), 
which  refers  to  an  immigration  judge's 
jurisdiction  over  asyliun  applications 
"after  a  copy  of  the  charging  document 
has  been  filed  with  the  Immigration 
Court,"  has  been  amended.  The 
Department  has  removed  the  words  "a 
copy  of  from  that  sentence  because,  in 
general,  only  the  charging  document 
with  the  original  signature  of  the 
Service  officer  who  issued  the  charging 
document  may  be  filed  with  the 
Immigration  Court.  The  Department  also 
amended  the  last  sentence  in  §  208.2(b) 
to  establish  that  immigration  judges 
have  exclusive  jurisdiction  over  credible 
fear  determinations  that  have  been 
referred  to  the  Immigration  Court 
pursuant  to  §  208.30,  as  well  as 
reasonable  fear  determinations  that  have 
been  referred  to  the  Immigration  Court 
pursuant  to  §  208.31.  In  addition,  the 
reference  to  "Executive  Office  for 
Immigration  Review"  has  been  replaced 
with  "Immigration  Court"  because  only 
immigration  judges  have  jurisdiction 
over  credible  fear  and  reasonable  fear 
review  proceedings. 

(5)  Section  208.2(b)(1)  has  been 
redesignated  as  §  208.2(c),  governing 
asylum  and  withholding  proceedings  for 
those  aliens  not  entitled  to  removal 
proceedings  under  section  240  of  the 
Act.  Section  208.2(c)(1)  relates  to  aliens 
who  are  not  entitled  to  proceedings 
imder  section  240  of  the  Act  and  are 
eligible  to  apply  only  for  asylum  and 


withholding  of  removal.  Section 
208.2(c)(2)  relates  to  jurisdiction  over 
proceedings  that  are  limited  to  requests 
for  withholding  of  removal  pursuant  to 
§  208.31,  after  an  alien  subject  to 
reinstatement  of  a  prior  order  under 
section  241(a)(5)  of  the  Act  or 
administrative  removal  under  section 
238(b)  of  the  Act  has  been  found  to  have 
a  reasonable  fear. 

(6)  The  Department  has  rewritten  the 
language  of  §  208.2(c)(l)(v)  (formerly 
§  208.2(b)(l)(v)),  to  clarify  the  existing 
rules  relating  to  cases  falling  under 
section  235(c)  of  the  Act.  Section  235(c) 
provides  an  expedited  removal  process 
for  certain  aliens  who  are  suspected  of 
being  inadmissible  on  national  security 
grounds;  the  Service  has  the  authority  to 
order  such  an  alien  removed  without 
further  inquiry  or  hearing  by  an 
immigration  judge,  as  provided  in 
§235.8  of  this  chapter. 

The  current  regulatory  scheme 
provides  adequate  safeguards  to  ensure 
that  the  expedited  nature  of  removal 
under  section  235(c)  is  balanced  against 
the  right  to  apply  for  asylum  in       * 
appropriate  cases.  An  immigration 
officer  or  immigration  judge  must 
initiate  certain  procedures  described  in 
8  CFR  235.8  when  an  arriving  alien  is 
suspected  of  being  inadmissible  on 
security  or  related  grounds.  Only  after 
those  procedures  have  been  completed 
and  a  permanent  order  of 
inadmissibility  is  issued  would  the 
question  arise  regarding  eligibility  for 
asylum  or  withholding  of  removal. 
Although  some  categories  of  persons 
found  inadmissible  on  those  grounds 
are  ineligible  for  asylum,  other  persons, 
such  as  those  found  inadmissible  based 
on  membership  in  a  terrorist 
organization,  remain  eligible  for  asylum. 

The  Regional  Director  is  authorized  to 
pretermit  an  asylum  application  for 
aliens  who  have  been  issued  a 
permanent  order  of  inadmissibibty. 
However,  in  some  cases,  and  in  the 
exercise  of  prosecutorial  discretion,  the 
Regional  Director  may  choose  to  place 
persons  found  subject  to  removal  under 
section  235(c)  of  the  Act,  but  who  are 
not  subject  to  the  bars  to  asylum,  in 
asylum-only  proceedings  under 
§  208.2(c)(1)  by  issuing  a  Form  1-863, 
Notice  of  Referral  to  Immigration  Judge. 
In  those  cases  in  which  the  Service  has 
affirmatively  decided  to  place  an  alien 
in  asylum-only  proceedings  and  has 
issued  a  Form  1-863,  the  immigration 
judge  would  then  have  jurisdiction  to 
hear  the  alien's  asylum  application.  Of 
course,  unless  the  Service  has  issued  a 
Form  1-863  to  an  alien  who  is  found  to 
be  removable  under  section  235(c)  of  the 
Act,  the  immigration  judges  have  no 
jurisdiction  with  respect  to  those  cases. 


The  Depsirtment  further  notes  that 
§  235.8  of  this  chapter,  as  amended  by 
the  regulations  implementing  the 
Convention  Against  Torture,  expressly 
limits  the  applicability  of  §  208.2. 
Section  235.8(b)(4)  specifically  states 
that  persons  seeking  withholding  under 
section  241(b)(3)  of  the  Act  or  the 
Convention  Against  Torture  are  not 
subject  to  the  "provisions  of  part  208  of 
this  chapter  relating  to  consideration  or 
review  by  an  immigration  judge,  the 
Board  of  Inunigration  Appeals  or  an 
asylum  officer."  Instead,  it  is  the 
Service's  responsibility  to  ensure  that 
no  removals  are  conducted  under 
section  235(c)  that  violate  our 
international  obligations;  the  process  for 
making  such  a  determination  remains 
within  the  Service's  control. 

(7)  Section  208.2(c)(l)(vi)  [formerly 
section  208.2(b)(l)(vi)]  has  been 
amended  to  clarify  that  the  exclusive 
jurisdiction  of  the  immigration  judge 
comes  into  effect  only  when  the  district 
director  refers  an  alien  described  in  this 
provision  for  a  hearing  that  is  Umited  to 
asylum  and  withholding  of  removals. 

(8)  In  §208.2(c)(3)(i)  (formerly 

§  208.2(b)(2)(i)),  which  describes  rules 
of  procedures,  the  reference  to  "8  CFR 
part  240"  in  the  first  sentence  has  been 
amended  to  read  "8  CFR  part  240, 
subpart  A,"  to  clarify  that  hearings 
limited  to  eligibiUty  for  asylum  and/or 
withholding  of  removal  shall  be 
conducted  under  the  same  procedures 
that  apply  in  removal  proceedings. 

(9)  Section  §  208.2(b)(2)(ii)  has  been 
redesignated  as  §  208.2(c)(3)(ii),  but 
otherwise  is  unchanged. 

(10)  Section  208.2(b)(2)(iii)  has  been 
redesignated  as  §  208.2(c)(3)(iii). 
Additionally,  it  has  been  amended  by 
removing  reference  to  sections  208, 
212(h),  212(i)  of  die  Act  and  by  adding 
an  exception  based  on  a  showing  of 
exceptional  circumstances,  in  order  to 
reflect  the  statutory  language  in  section 
240(b)(7)  of  the  Act. 

§  208.3— Form  of  Application 

The  name  of  the  Form  1-589, 
Application  for  Asylum  and 
Withholding  of  Removal,  as  it  appeared 
in  §  208.3(a)  has  been  corrected  to 
"Form  1-589,  Application  for  Asylum 
and  for  Withholding  of  Removal." 
Section  208.3(c)(4)  has  been  corrected  to 
reflect  that  section  274C  of  the  Act 
provides  for  criminal  as  well  as  civil 
penalties  for  knowingly  placing  false 
information  on  an  AppUcation. 

§208.4 — Filing  the  Application 

A  considerable  number  of  conunents 
were  received  regarding  the  1-year  filing 
deadline  contained  in  section 
208(a)(2)(B)  of  tiie  Act  and  the 


provisions  for  exemption  contained  in 
section  208(a)(2)(D)  of  the  Act  relating 
to  changed  conditions. 

Some  commenters  took  issue  with  the 
deadline  itself.  While  the  Department 
understands  the  concerns  of  those 
commenters,  the  1-year  fifing  deadline 
is  a  statutory  requirement  and  therefore 
cannot  be  removed  by  rulemaking. 

Some  commenters  suggested  that  an 
asylum  officer  or  immigration  judge 
should  question  an  applicant  before  an 
application  can  be  rejected  as  untimely 
filed.  This  suggestion  has  been  adopted 
for  two  reasons.  First,  the  decision  on  a 
tardy  filing  issue  can  best  be  made  only 
after  an  asylum  officer,  in  an  interview, 
or  immigration  judge,  in  a  hearing,  has 
given  an  applicant  the  opportunity  to 
present  any  relevant  and  useful 
information  bearing  on  any  prohibitions 
on  filing.  Second,  for  applicants  who  are 
placed  in  removal  proceedings,  the 
immigration  judge  must  still  determine 
whether  the  applicant  is  eligible  for 
withholding  of  removal,  even  if  it  is 
found  that  the  alien  is  ineligible  to 
apply  for  asylum. 

Language  in  §  208.4{a)(2)(ii)  was 
added  for  consistency  with  §  1.1(h), 
which  defines  the  term  "day"  for 
computing  the  period  of  time  for  taking 
action  provided  in  8  CFR.  When 
calculating  the  one-year  period  when 
the  last  day  of  the  period  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  the 
period  shall  run  until  the  end  of  the 
next  day  that  is  not  a  Saturday.  Sunday, 
or  legal  holiday.  One  commenter 
suggested  that  the  Department  consider 
the  filing  of  an  asylum  application  to  be 
the  date  the  application  is  mailed  or 
otherwise  sent  to  the  Service  or 
Immigration  Court.  This  suggestion  has 
been  adopted  in  part.  For  an  application 
filed  with  the  Service,  an  application  is 
considered  to  have  been  filed  on  the 
date  it  is  received  by  the  Service.  In  a 
case  in  which  the  1-year  filing  deadline 
has  not  been  met,  however,  if  the 
applicant  provides  clear  and  convincing 
documentary  evidence  of  mailing  the 
application  within  the  1-year  period,  the 
mailing  date  shall  be  considered  the 
filing  date.  For  a  case  before  the 
Immigration  Court  or  the  Board  of 
Immigration  Appeals  (Board),  an  asylum 
application  is  considered  to  have  been 
filed  on  the  date  it  is  received  by  the 
Court  or  the  Board. 

In  addition,  other  references  to  filing 
an  application  in  paragraph  (a)  relating 
to  "submission  of,"  "submitted,"  or 
"applied  for"  have  also  been  changed  to 
"filed"  in  order  to  make  language  in  the 
section  consistent.  Language  was  also 
added  to  reflect  that  the  provisions  of 
this  section  apply  to  asylum 
applications  decided  by  an  asylum 


officer,  an  immigration  judge,  or  the 
Board. 

Many  conunenters  recommended  a 
change  in  the  language  of  §  208.4(a)(4) 
and  §  208.4(a)(5)  that  would  indicate  the 
list  of  circumstances  is  not  all-inclusive. 
That  suggestion  has  been  adopted. 

The  Department  agreed  with  several 
of  the  recommended  amendments  to 
§  208.4(a)(4).  relating  to  changed 
circumstances.  First,  the  Department 
eliminated  the  requirement  that  the 
changed  circumstances  be  "objective." 
The  modifier  "objective"  was  removed 
to  avoid  confusion  in  cases  where,  for 
example,  the  changed  circumstance 
relates  to  a  subjective  choice  an 
applicant  has  made,  such  as  a  reUgious 
conversion  or  adoption  of  political 
views.  Additionally,  the  Department 
eliminated  the  requirement  that  the 
changed  circumstances  occur  within  the 
United  States,  because  there  may  be 
situations  in  which  the  changed 
circumstances,  such  as  religious 
conversion,  took  place  outside  the 
United  States,  but  not  in  the  applicant's 
home  country.  The  Department  also 
specified  that  cessation  of  the  requisite 
relationship  between  a  principal 
applicant  and  a  dependent  after  the 
dependent  has  been  included  in  the 
principal  applicant's  application  as  a 
derivative  applicant  may  constitute  a 
changed  circumstance.  Finally,  the 
Department  clarified  that  an  adjudicator 
must  take  into  account  an  applicant's 
delayed  awareness  of  a  changed 
circumstance,  such  as  events  in  the 
home  country,  when  determining 
whether  a  period  of  delay  is  reasonable. 

Section  208.4(a)(5).  relating  to 
extraordinary  circumstances,  has  been 
revised  to  reflect  the  numerous 
comments  regarding  the  current  list  of 
circumstances  that  may  constitute 
extraordinary  circumstances.  The 
Department  has  added  additional 
circumstances  to  the  non-exhaustive 
list,  as  discussed  below.  Additionally, 
the  Department  has  changed  the  word 
"shall"  in  the  second  sentence  of 
paragraph  (a)(5)  to  "may"  to  better 
reflect  the  statutory  language  in  section 
208(a)(2)(D)  and  to  reinforce  the 
necessity  of  analyzing  each  case  on  an 
individual  basis.  The  Department  has 
also  added  language  to  the  burden  of 
proof  requirement  to  specify  clearly  that 
the  applicant  bears  the  burden  to 
demonstrate  that  the  delay  was 
reasonable  under  the  circumstances. 
With  respect  to  §  208.4(a)(5),  some 
commenters  suggested  that 
extraordinary  circumstances  not  be 
limited  to  factors  beyond  the  alien's 
control.  That  suggestion  has  been 
partially  adopted.  While  it  is  hard  to 
imagine  a  situation  that  both  would  be 


entirely  within  the  alien's  control  and 
would  also  prevent  him  or  her  from 
filing  the  application,  it  is  not  difficult 
to  imagine  qualifying  situations  in 
which  the  alien  might  be  forced  to 
choose  between  the  lesser  of  two  evils, 
or  the  alien  might  be  able  to  exercise  a 
limited  amount  of  control.  The 
regulation  has  been  amended  to  provide 
that  the  alien  must  not  have 
intentionally  created  the  circumstance. 

Additionally,  the  phrase  "but  for 
those  circumstances  he  or  she  would 
have  been  able  to  file  the  application 
within  the  1-year  period"  has  been 
modified  to  ensure  consistency  with  the 
statutory  language  to  read  "those 
circumstances  were  direcdy  related  to 
the  alien's  failure  to  file  the  application 
within  the  1-year  period." 

In  §208.4fa)(5)(i).  the  phrase  "of 
significant  duration,"  in  reference  to  an 
experience  of  serious  illness  or 
disabilify,  was  removed  to  allow  for  a 
situation  in  which  the  timing  of  an 
applicant's  serious  illness  or  disabiUty 
prohibited  him  or  her  from  filing  the 
asylum  application  within  one  year  of 
the  individual's  arrival  in  the  United 
States,  even  though  the  illness  or 
disability  was  of  short  duration. 

Several  commenters  recommended 
that  the  list  of  extraordinary 
circumstances  be  expanded  to  include 
maintaining  valid  inunigrant  or 
nonimmigrant  status,  in  addition  to 
maintaining  Temporary  Protected 
Status.  The  Department  has  accepted 
*he  recommendation  because  there  are 
sound  policy  reasons  to  permit  persons 
who  were  in  a  valid  immigrant  or 
noninunigrant  status,  or  were  given 
parole,  to  apply  for  asylum  within  a 
reasonable  time  after  termination  of 
parole  or  immigration  status.  The 
Department  does  not  wish  to  force  a 
premature  application  for  asylum  in 
cases  in  which  an  individual  believes 
circumstances  in  his  country  may 
improve,  thus  permitting  him  to  return 
to  his  country.  For  example,  an 
individual  admitted  as  a  student  who 
expects  that  the  political  situation  in  her 
country  may  soon  change  for  the  better 
as  a  result  of  recent  elections  may  wish 
to  refi^n  from  applying  for  asylum  until 
absolutely  necessary.  The  Department 
would  expect  a  person  in  that  situation 
to  apply  for  asylum,  should  conditions 
not  improve,  within  a  very  short  period 
of  time  after  the  expiration  of  her  status. 
Failure  to  apply  within  a  reasonable 
time  after  expiration  of  the  status  would 
foreclose  the  person  from  meeting  the 
statutory  filing  requirements.  Generally, 
the  Department  expects  an  asylum- 
seeker  to  apply  as  soon  as  possible  after 
expiration  of  his  or  her  valid  status,  and 
failure  to  do  so  will  result  in  rejection 
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of  the  asylum  application.  Clearly, 
waiting  six  months  or  longer  after 
expiration  or  termination  of  status 
would  not  be  considered  reasonable. 
Shorter  periods  of  time  would  be 
considered  on  a  case-by-case  basis,  with 
the  decision-maker  taking  into  accoimt 
the  totality  of  the  circumstances. 

Others  recommended  including 
situations  involving  the  death  or  serious 
illness  or  incapacity  of  the  applicant's 
legal  representative  or  of  a  member  of 
the  applicant's  immediate  family.  The 
Department  agrees  that  there  may  be 
situations  in  which  the  serious  illness  of 
an  applicant's  representative  or  fcimily 
member  could  relate  to  an  applicant's 
delay  in  applying  for  asylum.  Therefore, 
that  suggestion  has  been  adopted.  As 
with  all  exceptions  to  the  1-year  filing 
requirement  based  on  extraordinary 
circumstances,  the  applicant  would 
have  to  demonstrate  that  the  illness  of 
the  representative  or  family  related  to 
the  delay  in  filing  and  that  the  applicant 
applied  for  asylum  within  a  reasonable 
amount  of  time  after  the  illness. 

Some  commenters  suggested 
broadening  the  two  illustrative  lists.  The 
lists  have  been  expanded  to  include 
some,  but  not  all,  of  the  suggestions. 
The  Department's  decision  to  include 
only  some  of  the  circiunstances 
suggested  in  the  comments  does  not 
mean  that  the  Department  has 
determined  that  those  that  were  not 
included  could  never  excuse  tardiness. 
The  fact  that  an  applicant's 
circiunstances  are  described  in  the  list 
of  possible  changed  or  extraordinary 
circumstances  does  not  in  itself 
mandate  that  a  tardy  filing  be  excused; 
nor  does  the  lack  of  such  a  description 
mean  that  the  circiunstances  cannot  be 
raised  during  an  interview  or  hearing 
and  result  in  excuse  of  the  untimely 
filing.  The  lists  merely  provide 
examples  of  circumstances  that  might 
result  in  a  tardiness  being  excused.  In 
order  for  a  tardy  filing  to  be  excused,  an 
applicant  must  first  credibly  show  the 
existence  or  occurrence  of  the 
circumstances  (regardless  of  whether 
those  circumstances  are  specifically 
listed  in  the  regulations),  and  then  show 
(1)  for  changed  circumstances,  that 
those  changes  materially  affect  the 
alien's  eligibility  for  asylum,  or  (2)  for 
extraordinary  circumstances,  that  those 
circumstances  directly  relate  to  the 
alien's  failure  to  file  the  application 
within  the  1-year  deadline.  Without  the 
direct  connection,  the  alien  is  statutorily 
ineligible  to  apply  for  asylum. 

The  Department  notes  that  the 
existing  provision  in  this  section 
relating  to  "ineffective  assistance  of 
counsel"  raises  questions  that  have 
arisen  under  the  Act  more  generally 


concerning  whether,  and  if  so  when, 
errors  by  counsel  may  furnish  a  ground 
for  an  alien  to  obtain  relief,  such  as 
setting  aside  a  final  order  or  excusing  a 
failure  to  comply  with  a  statutory 
deadline.  For  example,  in  a  case  that  is 
currently  pending  before  the  Board  of 
Immigration  Appeals,  the  Service  is 
arguing  that  because  there  is  no 
constitutional  right  to  government- 
furnished  counsel  in  immigration 
proceedings,  there  is,  under  Coleman  v. 
Thompson,  501  U.S.  722  (1991),  no 
constitutional  basis  for  relief  based  on  a 
claim  of  ineffective  assistance  of 
counsel.  Similar  issues  concerning 
errors  of  counsel  have  been  raised  in 
court  in  other  contexts  under  the  Act. 
The  Department  accordingly  is  re- 
examining the  ineffective-assistance-of- 
counsel  provision  in  the  asylum 
regulations  as  part  of  a  broader 
assessment  of  the  role  that  counsel  error 
may  play  in  requests  for  relief  in 
immigration  proceedings.  However, 
because  those  issues  have  not  yet  been 
raised  in  the  context  of  the  current 
rulemaking  proceedings,  this  provision 
is  being  carried  forward  unchanged  at 
the  present  time.  The  Department  will 
address  those  issues  separately  in  the 
future. 

Certain  commenters  appeared  to  be 
confused  about  the  amount  of  additional 
time  an  applicant  should  receive  in 
order  to  file  an  application  when  it  has 
been  determined  that  a  changed  or 
extraordinary  circumstance  is  present  in 
a  particular  case.  While  most 
understood  that  the  finding  of  changed 
or  extraordinary  circumstances  justifies 
the  tardiness  being  excused  to  the  extent 
necessary  to  allow  the  alien  a  reasonable 
amount  of  time  to  submit  the 
application,  some  believed  that  the  alien 
would  automatically  receive  one  year 
from  the  date  of  the  circumstance 
involved  to  file  a  timely  application. 
Although  there  may  be  some  rare  cases 
in  which  a  delay  of  one  year  or  more 
may  be  justified  because  of  particular 
circumstances,  in  most  cases  such  a 
delay  would  not  be  justified.  Allowing 
an  automatic  one  year  extension  from 
the  date  a  changed  or  extraordinary 
circumstance  occurred  would  clearly 
exceed  the  statutory  intent  that  the 
delay  be  related  to  the  circumstance. 
Accordingly,  that  approach  has  not  been 
adopted. 

Section  208.4(b)(2)  has  been  clarified 
to  reflect  that  the  director  of  the  local 
asylum  office,  in  addition  to  the  director 
of  the  asylum  program,  can  authorize 
the  filing  of  an  application  directly  with 
a  local  asylum  office  instead  of  with  a 
Service  Center.  A  provision  was  also 
added  to  this  section  that  allows  an 
application  to  be  filed  directly  with  an 


asylum  office  in  a  case  in  which  an 
individual  who  was  previously 
included  in  a  principal  applicant's 
asylum  application  as  a  dependent  has 
lost  derivative  status  and  wants  to  file     a 
as  a  principal  applicant. 

The  title  of  §  208.4(b)(3)  has  been 
changed  from  "With  the  immigration 
judge"  to  "With  the  Immigration  Court," 
and  in  §  208.4(b)(3)(i),  the  phrase 
"jurisdiction  over  the  port,  district 
office,  or  sectoi  after  service  and  filing 
of  the  appropriate  charging  document" 
has  been  changed  to  "jurisdiction  over 
the  underlying  proceeding."  The  form 
number  of  the  Notice  of  Referral  to 
Immigration  Judge  (1-863)  has  also  been 
added  to  §208.4(b)(3)(iii). 

Finally,  the  second  sentence  of 
§  208.4fb)(5)  has  been  amended  to 
reflect  that  submission  of  an  asylum 
application  to  the  district  director  does 
not  automatically  trigger  the  issuance  of 
a  Form  1-863,  Notice  of  Referral  to  an 
Immigration  Judge. 

§  208.5 — Special  Duties  Towards  Aliens 
in  Custody  of  the  Service 

Language  was  added  to  reflect  that 
paragraph  (a),  which  relates  to  aliens  in 
the  custody  of  the  Service  who  request 
asylum  or  withholding  of  removal,  or 
who  express  a  fear  of  persecution  or 
harm,  does  not  pertain  to  an  alien  in 
custody  pending  a  reasonable  fear 
determination  pursuant  to  §208.31,  just 
as  it  does  not  pertain  to  an  alien 
pending  a  credible  fear  determination. 
However,  a  sentence  was  added  to 
reflect  that,  even  though  the  Service  is 
not  required  to  provide  application 
forms  to  aliens  pending  a  credible  fear 
or  reasonable  fear  determination,  the 
Service  may  provide  the  forms  upon 
request.  The  word  "persecution"  was 
.  deleted  after  the  terms  "credible  fear" 
and  "reasonable  fear"  to  reflect  that  a 
credible  fear  or  reasonable  fear 
determination  involves  an  evaluation  of 
both  fear  of  persecution  and  fear  of 
torture.  Finally,  §208.5(b)(l)(ii)  has 
been  amended  to  allow  a  district 
director  to  extend  the  10-day  filing 
period  for  crewmen  when  good  cause 
exists. 

§  208.6— Disclosure  to  Third  Parties 

One  commenter  suggested  the 
restoration  of  the  second  sentence  in 
§  208.6(a),  which  had  been  removed  as 
superfluous,  relating  to  the  deletion  of 
identifying  details  from  copies  of 
asylum  cases  in  public  reading  rooms. 
The  Department  believes  §  208.6 
protects  the  confidentiality  of  asylum 
applicants  in  public  reading  rooms  and, 
therefore,  has  decided  not  to  restore  the 
removed  language  to  this  section.  The 
Department  has  added  language  to 
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§  208.6  regarding  the  disclosure  to  third 
parties  of  information  and  records 
relating  to  credible  fear  interviews  and 
determinations,  as  well  as  reasonable 
fear  interviews  and  determinations,  to 
protect  claimants'  confidentiality  in 
those  proceedings. 

The  Department  is  considering  further 
amendments  to  the  confidentiality 
provisions  and  will  publish  a  proposed 
rule  if  it  decides  further  change  is 
necessary. 

§ 208. 7 — Employment  Authorization 

One  commenter  suggested  a 
clarification  that  an  asylum  office 
referral  of  an  asylum  application  to  an 
immigration  judge  does  not  stop  the 
150-day  employment  authorization 
clock.  This  suggestion  has  not  been 
adopted  because  it  is  not  entirely 
accurate.  Although  the  150-day  clock 
continues  to  run  even  if  an  asylum 
application  is  referred  to  the 
Immigration  Court,  an  applicant  may 
cause  a  delay  that  could  stop  the  clock, 
including  failing  to  appear  at  a  hearing 
before  the  Immigration  Court,  or  failing 
to  follow  fingerprinting  requirements. 
Accordingly,  this  section  has  not  been 
changed. 

§  208.9 — Procedure  for  Interview  Before 
an  Asylum  Officer 

This  section  has  not  been 
substantively  changed,  although  several 
comments  were  received.  The  reference 
to  §  208.14(b)  in  paragraph  (d)  of  this 
section  was  amended  to  refer  to 
§  208.14(c)  for  consistency  with 
revisions  to  §  208.14. 

One  commenter  suggested  that  the 
regulations  should  contain  protections 
to  ensure  the  non-adversarial  nature  of 
the  asylum  interview  and  further 
commented  that,  because  §  208.9(b) 
states  that  interviews  will  be  conducted 
separate  and  apart  from  the  public 
except  at  the  request  of  the  applicant, 
the  asylum  applicant,  not  the  asylum 
officer,  has  the  right  to  determine  the 
number  of  individuals  who  may  be 
present  during  an  asylum  interview. 
The  Department  believes  that  the 
regulations  contain  sufficient  guidelines 
regarding  the  nonadverearial  nature  of 
the  interview  and  has  not  amended 
them.  The  asylum  officer  needs  to  retain 
control  over  the  flow  and  parameters  of 
the  interview,  and  the  Department 
believes  it  is  appropriate  for  asylum 
officers,  taking  into  account  the 
applicant's  right  to  bring  a 
representative  and  to  present  witnesses, 
and  his  or  her  need  for  an  interpreter, 
to  determine  the  number  of  individuals 
who  may  be  present  at  the  interview. 
Individual  problems  that  may  arise  cire 
more  appropriately  addressed  by  raising 


them  with  local  asylum  office  directors 
than  through  regulatory  changes. 

The  same  commenter  suggested  that 
the  asylum  interview  should  be  taped 
for  accurate  preservation  of  the  record. 
While  the  Department  has  carefully 
considered  that  comment,  and  the 
Service  does  not  rule  out  adopting  a 
policy  to  tape  record  interviews  in  the 
future,  at  the  present  time  the 
Department  will  not  adopt  that 
suggestion.  In  order  to  benefit  the 
process,  the  taping  would  have  to  be 
transcribed  for  inclusion  in  the  record. 
That  would  increase  the  cost,  time,  and 
personnel  resources  required  to 
adjudicate  an  asylum  application  in  a 
system  that  was  designed  to  have  an 
initial  nonadversarial  hearing  with  an 
asylum  officer,  followed,  if  the  case  is 
referred,  by  a  de  novo,  more  formal 
adversarial  hearing,  which  is  recorded, 
before  an  immigration  judge.  The 
Service  believes  that,  in  light  of  current 
circumstances,  the  administrative  cost 
and  burden  of  tape  recording  asylum 
interviews  outweigh  any  expected 
benefit  from  the  recording  of  interviews. 
As  previously  stated,  however,  the 
Service  does  not  rule  the  option  out  for 
the  future. 

The  same  commenter  also  suggested 
that  the  Department  should  secure 
interpreters  for  asylum  applicants  who 
are  interviewed  at  an  asylum  office.  If 
the  Department  is  unwilling  to  do  so, 
the  commenter  continued,  the 
Department  should  not  penalize  an 
applicant  with  an  unexcused  absence 
for  failing  to  bring  a  qualified 
interpreter.  The  interim  regulation 
provided  an  applicant  a  greater 
opportunity  to  find  a  qualified 
interpreter  by  permittiiig  an  applicant  to 
provide  an  interpreter  who  is  fluent  in 
English  and  the  applicant's  native 
language,  or  any  oUier  language  in 
which  the  applicant  is  fluent.  The 
Service  recognizes  that  Service- 
appointed  interpreters  could  benefit 
applicants  and  the  program.  At  this 
tiine,  all  federal  agencies,  including  the 
Service,  are  reviewing  issues  relating  to 
language  interpreters  in  light  of  the 
recent  Presidential  Executive  Order 
13116,  which  directs  federal  agencies  to 
establish  written  policies  by  December 
11,  2000,  on  the  language-accessibility 
of  their  programs  and  the  programs  of 
those  who  receive  federal  funds.  The 
issue  of  interpreters  raised  by  the 
commenter  will  therefore  be  addressed 
in  compliance  with  Executive  Order 
13116. 

The  commenter's  final  suggestion  was 
to  incorporate  into  this  part  of  the 
regulations  guidelines  for  paroling 
detained  asylum-seekers.  The  parole  of 
ciliens  into  the  United  States  is  within 


the  purview  of  a  district  director  and 
covered  under  §  212.5.  The  Department 
believes  that  §  212.5  contains  sufficient 
guidelines  to  the  Service  for 
determining  which  aliens  may  be 
paroled,  and  has  not  included  any 
guidelines  for  paroling  aliens  into  this 
part. 

Another  commenter  suggested  that  an 
applicant  should  be  able  to  authorize 
counsel  or  a  representative  to  pick-up  a 
decision,  without  interruption  of  the 
150-day  clock.  Section  239(a)(1)  of  the 
Act,  however,  specifically  states  that  a 
Notice  to  Appear  shall  be  given  in 
person  to  the  alien.  The  Act  does  not 
allow  for  a  counsel  or  representative  to 
accept  service  of  a  Notice  to  Appear 
unless  the  decision  is  mailed. 

The  same  commenter  suggested  that 
§  208.9(d)  should  allow  an  attorney  the 
opportunity  to  respond  orally  to  any 
questions  or  evidence  presented  at  the 
interview  rather  than  allowing  an 
asylum  officer  to  require  a 
representative  to  submit  comments  in 
writing.  The  current  provisions  in  this 
section  do  allow  for  an  attorney  or 
representative  to  make  an  oral 
statement,  and  they  also  allow  an 
asylum  officer  the  discretion  to  have  a 
representative  submit  comments  in 
writing  rather  than  orally,  depending 
upon  the  particular  facts  in  the  case. 
Consistent  with  the  current  regulations, 
it  is  the  general  practice  of  asylum 
officers  to  allow  an  attorney  the 
opportunity  for  oral  responses  and  to 
ask  questions  at  the  end  of  the 
interview,  subject  to  appropriate 
limitations.  Therefore,  ^e  Department 
does  not  believe  it  necessary  to  make 
the  suggested  changes. 

§  208.10 — Failure  To  Appear  at  an 
Interview 

The  Department  received  conunents 
from  one  commenter  on  this  section. 
The  comments  included  a  request  for 
guidance  on  how  an  applicant  can  prove 
that  the  Service  did  not  mail  notice  of 
interview  to  his  or  her  address,  and 
what  constitutes  "exceptional 
circumstances."  With  regard  to  the 
latter,  the  commenter  recommended 
that  the  term  "exceptional 
circumstances,"  which  the  commenter 
viewed  as  too  harsh,  be  replaced  with 
"good  cause." 

The  Department  declines  to  provide 
guidance  on  how  to  prove  a  notice  of 
interview  was  not  properly  provided, 
and  to  further  define  "exceptional 
circumstances"  beyond  the  definition 
provided  in  section  240(e)(1)  of  the  Act. 
Determining  whether  a  notice  was 
properly  provided  and  what  constitutes 
"exceptional  circumstances"  must  be 
reviewed  on  a  case-by-case  basis.  That 
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approach  allows  an  asylum  office 
director  the  discretion  to  determine  the 
type  of  evidence  necessary  to  show  that 
notice  of  interview  was  not  properly 
given  in  a  particular  individual's  case, 
and  the  types  of  circumstances  that  may 
be  considered  "exceptional."  In 
accordance  with  section  208(d)(5)(A){v) 
of  the  Act,  the  Service  must  excuse  the 
applicant's  failure  to  appear  for  an 
interview  for  exceptional  circumstances, 
but  may  excuse  an  applicant's  failxire  to 
appear  for  good  cause  where 
appropriate.  As  a  practical  matter,  the 
Service  generally  will  exercise 
discretion  to  excuse  a  first-time  failine 
to  appear  if  (1)  good  cause  has  been 
shown,  (2)  proceedings  before  the 
Immigration  Coxut  have  not  been 
initiated,  and  (3)  the  excuse  is  received 
within  a  reasonable  amount  of  time  after 
the  interview  date.  In  the  near  future, 
the  Service  intends  to  issue  a  proposed 
rule  clarifying  the  consequences  of 
failiue  to  appear,  which  will  give  the 
public  further  opportvuiity  to  comment 
on  those  issues. 

§208.12 — Reliance  on  Information 
Compiled  by  Other  Sources 

In  response  to  one  comment, 
paragraph  (b)  of  this  section  was  revised 
to  clarify  that  a  prohibition  on  discovery 
of  information  does  not  include  requests 
for  information  made  under  the 
Freedom  of  Information  Act  (FOIA). 

§  208. 1 3 — Establishing  Asylum 
Eligibility 

Some  commenters  suggested  that  the 
former  §§208.13(b){2)(ii)  and 
208.16(b)(4)  (giving  due  consideration  to 
evidence  that  the  government 
persecutes  its  nationals  for 
unauthorized  departure  or  seeking 
asylum)  be  reinstated  in  the  regulations. 
This  matter  was  thoroughly  reviewed  in 
the  preamble  to  the  interim  rule  at  62 
FR  10312  in  response  to  the  earlier 
comments  to  the  proposed  rule  at  62  FR 
444.  The  comments  to  the  interim  rule 
raised  no  significant  issues  that  were 
not  previously  addressed,  and  no 
changes  have  been  made  in  that  regard. 

A  new  §  208. 13(c)(2)(F)  was  added  for 
consistency  with  the  provisions  of  the 
Anti-terrorist  and  Effective  Death 
Penalty  Act  of  1996  (AEDPA).  For 
applications  for  asylum  filed  prior  to 
April  1,  1997,  an  applicant  who  falls 
within  subclauses  (I),  (11),  or  (III)  of 
section  212(a)(3)(B)(i)  of  the  Act 
(relating  to  terrorist  activity)  is  ineligible 
for  a  grant  of  asylum  unless  it  is 
determined  that  there  are  no  reasonable 
grounds  to  believe  that  the  individual  is 
a  danger  to  the  security  of  the  United 
States. 


Some  commenters  argued  that 
language  about  discretionary  denials  of 
asylum  in  §  208.13(d)  was  inconsistent 
with  section  208(a)(2)(A)  of  the  Act, 
which  provides  for  rejection  of  an 
asyliun  application  when  an  alien  may 
be  removed  pursuant  to  a  bilateral  or 
multilateral  agreement  to  a  safe  third 
country.  In  drafting  the  interim  rule,  the 
Department  had  based  its  decision  to 
include  this  regidatory  provision  on 
section  208(d)(5)(B)  of  the  Act  (which 
gives  the  Attorney  General  the  authority 
to  "provide  by  regulation  for  any  other 
conditions  or  limitations  on  the 
consideration  of  an  application  for 
asyliun  not  inconsistent  with  this  Act") 
and  section  208(b)(2)(C)  of  the  Act 
(which  gives  the  Attorney  General 
authority  to  establish  limitations  and 
conditions  imder  which  an  alien  may  be 
found  ineligible  for  asyliun),  not  on 
section  208(a)(2)(A)  of  the  Act.  While 
the  Department  still  finds  that  the 
regulatory  provision  would  be  fully  in 
keeping  with  the  Act,  it  has  decided  to 
remove  it  from  the  regulations  to  avoid 
confusion. 

The  Department  notes  that  it  has  not 
issued  a  notice  in  the  Federal  Register 
announcing  that  the  United  States  has 
entered  into  a  bilateral  or  multilateral 
agreement  permitting  removal  to  a  safe 
third  country  pursuant  to  section 
208(a)(2)(A)  of  the  Act.  The  Department 
indicated  in  the  final  rule  at  59  FR 
62284  its  intent  to  notify  the  public  in 
advance  through  a  Federal  Register 
publication  should  the  United  States 
enter  into  any  such  agreements. 

Past  Persecution  Rule 

This  final  rule  also  incorporates 
changes  to  this  section  and  §  208.16 
(withholding  of  removal)  that  were  the 
subject  of  a  proposed  rule  that  was 
published  in  the  Federal  Register  on 
June  11, 1998,  at  63  FR  31945.  In  that 
rule,  changes  were  proposed  for 
adjudicating  cases  in  which  an 
applicant  has  established  past 
persecution  or  in  which  an  applicant 
may  be  able  to  avoid  persecution  in  his 
or  her  home  country  by  relocating  to 
another  area  of  that  country. 

There  were  35  comments  submitted  in 
response  to  the  publication  of  the  June 
11, 1998,  proposed  rule.  Twenty-six  of 
the  commenters  argued  that  the 
proposal  should  be  withdrawn  and  the 
effort  to  amend  the  regulation 
abandoned  because  the  proposed 
changes  violate  the  Act  under  which  the 
Attorney  General  is  given  authority  over 
the  adjudication  of  applications  for 
asylum  and  withholding  of  removal, 
and  are  inconsistent  with  precedent 
court  decisions  and  international  law. 
The  other  commenters  were  also 


opposed  to  virtually  all  the  changes 
included  in  the  proposed  rule,  but  did 
not  specifically  request  that  the 
proposed  rule  be  abandoned  outright. 

First,  the  Department  does  not  agree 
with  the  argument  that  those  regulatory 
changes  are  ultra  vires,  or  beyond  the 
authority  granted  to  the  Attorney 
General  under  the  Act.  Under  section 
208  of  the  Act,  when  an  individual  has 
established  that  he  or  she  is  a  "refugee," 
as  defined  in  section  101(a)(42)(A)  of 
the  Act,  the  Attorney  General  is  granted 
the  discretion  to  determine  which 
"refugees"  will  be  granted  asylum  in  the 
United  States.  Prior  to  enactment  of 
IIRIRA,  this  broad  delegation  of  power 
to  the  Attorney  General  over  the 
adjudication  of  asylum  applications 
withstood  challenges  to  the  Attorney 
General's  authority  to  implement  rules 
that  denied  asylum  to  persons  who 
otherwise  met  the  "refugee"  definition 
for  reasons  other  than  those  listed  in  the 
Act.  Komarenko  v.  INS,  35  F.3d  432, 
435-36  (9th  Cir.  1994)  (rejected 
challenge  to  the  Attorney  General's 
authority  to  issue  a  regulatory  provision 
that  denied  asylum  to  refugees  who 
were  convicted  of  particularly  serious 
crimes);  Yang  v.  INS.  79  F.3d  932  (9th 
Cir.),  cert,  denied,  519  U.S.  824  (1996) 
(rejected  challenge  to  the  Attorney 
General's  authority  to  deny  asylum  to 
refugees  who  were  found  to  have  been 
firmly  resettled).  Although  the 
commenters  correctly  point  out  that 
section  208  of  the  Act  was  amended  by 
IIRIRA  to  make  several  categories  of 
individuals  ineligible  for  asylum  who 
had  previously  been  barred  only  by 
regulation,  section  208(b)(2)(C)  of  the 
Act  specifically  continues  to  give  the 
Attorney  General  authority  "by 
regulation  (to)  establish  additional 
limitations  and  conditions  *   *   *  under 
which  an  alien  shall  be  ineligible  for 
asylum." 

The  Department  has  concluded  that 
revisions  to  the  regulatory  language 
providing  guidelines  on  die  exercise  of 
discretion  in  determining  an  applicant's 
eligibility  for  asylum,  once  he  or  she  has 
been  found  to  meet  the  definition  of 
refugee  based  on  past  persecution,  are 
justified  and  in  line  with  the 
administrative  and  judicial  precedents 
outlined  in  the  Supplementary 
Information  section  to  the  proposed  rule 
at  63  FR  31945.  That  includes,  inter  alia, 
consideration  of  the  abUity  of  an 
applicant  who  has  been  subjected  to 
past  persecution  Ao  relocate  safely  in  his 
or  her  home  country,  a  factor  that  has 
been  recognized  as  ap>propriate  for  the 
Attorney  General  to  consider  in  the 
exercise  of  her  discretion  to  grant  or 
deny  asylum.  Harpinder  Singh  v. 
Ilchert,  63  F.3d  1501,  1511  (9th  Cir. 


1995);  Surinder  Singh  v.  Ilchert,  69  F.3d 
375,  379  (9th  Cir.  1995).  In  addition,  the 
Department  has  concluded  that 
requiring  consideration  of  the 
applicant's  ability  to  relocate  safely  in 
his  or  her  home  country  in  determining 
whether  the  applicant  has  a  well- 
founded  fear  of  persecution  is  in  line 
with  the  previous  administrative  and 
judicial  decisions,  such  as  Matter  of 
Acosta,  19  I.  &  N.  Dec.  211,  235  (BIA 
1985),  modified  on  other  grounds. 
Matter  of  Moghanrabi,  19  I  &  N  Dec.  439 
(BIA  1987);  Etugh  v.  INS,  921  F.2d  36, 
39  (3rd  Cir.  1990);  Quintanilla-Ticas  v. 
INS,  783  F.2d  955,  957  (9th  Cir.  1986), 
outlined  in  the  Supplementary 
Information  section  to  the  proposed 
rule. 

The  Department  does  agree,  however, 
that  some  changes  to  the  proposed 
language  are  appropriate  in  order  to 
ensure  that  those  provisions  are  applied 
in  a  maimer  that  complies  with  our 
international  obligations  under  the  1951 
Convention  relating  to  the  Status  of 
Refugees  ("1951  Convention"),  as 
modified  by  the  1967  Protocol  relating 
to  the  Status  of  Refugees.  In  determining 
how  to  revise  these  provisions,  the 
Department  referred  to  the  relevant 
provisions  of  the  United  Nations  High 
Commissioner  for  Refugee's  Handbook 
on  Procedures  and  Criteria  for 
Determining  Refugee  Status  ("UNHCR 
Handbook").  Although  the  Department 
is  not  bound  by  the  UNHCR  Handbook, 
the  handbook  can  serve  as  a  "useful 
interpretative  aid,"  INS  v.  Aguirre- 
Aguirre,  526  U.S.  415,  427  (1999),  and 
"provides  significant  guidance  in 
construing  the  Protocol,  to  which 
Congress  sought  to  conform"  with  the 
passage  of  the  Refugee  Act  of  1980.  INS 
V.  Cardoza-Fonseca.  480  U.S.  421,  439 
n.22  (1987).  In  §§208.13(b)(l)(i)(A)  and 
208.16(b)(l)(i)(A),  the  regulatory 
language  for  overcoming  the 
presumption  of  a  well-founded  fear  of 
persecution  and  a  threat  to  the 
applicant's  life  or  freedom  because  of 
past  persecution  is  changed  to  state  that 
the  Service  must  show  a  "fundamental 
change  in  circumstances"  in  order  to 
overcome  the  presumption.  That  phrase 
is  consistent  with  Article  1  C(5)  of  the 
1951  Convention,  reflects  the  relevant 
language  regarding  the  fundamental 
nature  of  the  change  at  paragraph  135  of 
the  UNHCR  Handbook,  and  is  also  the 
exact  language  provided  in  section 
208(c)(2)(A)  of  the  Act  concerning  the 
termination  of  a  refugee's  grant  of 
asylum  in  the  United  States.  By 
adopting  that  language  rather  than  that 
requiring  a  showing  of  changed  country 
conditions  to  overcome  the 
presumption,  other  changes  in  the 


circumstances  surrounding  the  asylum 
claim,  including  a  fundamental  change 
in  personal  circumstances,  may  be 
considered,  so  long  as  those  changes  are 
fundamental  in  nature  and  go  to  the 
basis  of  the  fear  of  persecution. 

The  amended  language  in 
§§  208.13(b)(1)  and  208.16(b)(l)(i)  is  not 
intended  to  alter  the  holding  in  the 
Board  decision  Matter  of  N-M-A.  Int. 
Dec.  3368  (BIA  1998),  that  die 
presumption  raised  by  a  finding  of  past 
persecution  applies  only  to  a  fear  of 
future  persecution  based  on  the  original 
persecution,  and  not  to  a  fear  of 
persecution  from  a  new  source 
unrelated  to  the  past  persecution.  In 
Matter  of  N-M-A,  the  Board  explained, 
"once  an  applicant  has  demonstrated 
that  he  has  suffered  past  persecution  on 
accoimt  of  a  statutorily-protected 
ground,  and  the  record  reflects  that 
country  conditions  have  changed  to 
such  an  extent  that  the  applicant  no 
longer  has  a  well-founded  fear  of 
persecution  from  his  original 
persecutors,  the  applicant  bears  the 
burden  of  demonstrating  that  he  has  a 
well-founded  fear  of  persecution  frt>m 
any  new  source."  While  the 
amendments  to  §§  208.13(b)(1)  and 
208.16(b)(l)(i)  change  the  regulations  to 
the  extent  that  the  presumption  may  be 
overcome  by  events  other  than  a  change 
in  country  conditions,  the  regulations 
retain  and  specify  the  requirement  that 
the  presumption  relates  only  to  fear  of 
harm  based  on  facts  that  give  rise  to  the 
original  persecution. 

In  the  sections  of  the  regulations 
dealing  with  the  issue  of  internal 
relocation.  §§208.13(b)(l)(i)(B)  and 
(b)(2)(ii),  and  208.16(b)(l)(i)(B)  and 
(b)(2),  the  provisions  have  been  revised 
to  require  a  showing  by  the  Service  that 
"under  all  the  circumstances,  it  would 
be  reasonable  to  expect  the  applicant  to 
(relocate)."  That  language  is  nearly 
identical  to  the  language  used  in  the 
relevant  section  of  the  UNHCR 
Handbook,  paragraph  91.  The 
reasonableness  standard  with  regards  to 
relocation  is  consistent  with  the  general 
standard  for  adjudicating  well-founded 
fear  claims. 

With  regard  to  other  sections  of  the 
proposed  rule  at  63  FR  31945,  some 
commenters  recommended  that  the 
language  regarding  the  burden  of  proof 
to  overcome  the  presumption  that  arises 
after  a  finding  of  past  persecution 
should  be  revised  to  indicate  clearly 
that  the  Service  bears  the  burden  to 
overcome  those  presumptions,  by  a 
preponderance  of  the  evidence,  even  in 
the  context  of  asylum  adjudications  by 
an  asylum  officer.  The  Department 
agrees,  and  changes  have  been  made 
accordingly. 


The  Department  declines  to  adopt  the 
recommendation  of  many  commenters 
to  allow  adjudicators  to  consider 
additional  humanitarian  factors, 
unrelated  to  the  severity  of  the  past 
persecution  or  other  serious  harm,  in 
exercising  their  discretion  to  grant 
asylum  to  a  refugee  who  no  longer  has 
a  well-founded  fear  of  persecution.  In 
allowing  an  applicant  to  be  granted 
asylum  based  on  past  persecution  alone 
when  it  is  determined  that  the  appUcant 
has  established  either  (1)  compelling 
reasons  because  of  the  severity  of  the 
past  harm,  or  (2)  a  reasonable  possibility 
that  he  or  she  may  suffer  serious  harm 
upon  removal  to  his  or  her  home 
country,  the  Department  is  already 
providing  avenues  for  relief  that  are 
consistent  with  the  protection  function 
of  the  1951  Convention,  and  that  go 
beyond  the  provisions  of  the  UNHCR 
Handbook.  See  paragraph  1 36  of  the 
UNHCR  Handbook.  As  explained  in  the 
Supplementary  Information  to  the 
proposed  rule  published  in  the  Federal 
Re^er  on  June  11,  1998,  at  63  FR 
31945,  31947,  by  "other  serious  harm," 
the  Department  means  harm  that  is  not 
inflicted  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion,  but  is 
so  serious  that  it  equals  the  severity  of 
persecution.  Mere  economic 
disadvantage  or  the  inability  to  practice 
one's  chosen  profession  would  not 
qualify  as  "other  serious  harm." 

In  summary,  the  changes  in  the 
regulation  are  consistent  with  the  Act, 
relevant  case  law,  international 
instruments,  and  guidance  in  the 
UNHCR  Handbook.  The  regulations 
leave  intact  the  important  principle  that 
an  applicant  who  has  established  past 
persecution  on  account  of  one  of  the 
five  grounds  is  a  refugee.  It  also 
continues  to  provide  that  a  person  who 
has  established  past  persecution  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion  shall  be  presumed 
to  have  a  well-founded  fear  of  future 
persecution  on  accoimt  of  those  same 
grounds,  and  shall  also  be  presumed  to 
have  established  a  threat  to  his  or  her 
life  or  freedom  under  the  standard  for 
eligibility  for  withholding  of  removal. 
The  regulations  also  make  it  clear  that 
the  Service  has  the  burden  of 
overcoming  such  presumptions  by  a 
preponderance  of  the  evidence. 

Finally,  the  Department  has  renamed 
paragraph  (b)  of  §  208.13,  currenUy 
"persecution,"  to  "eligibility."  to  reflect 
the  incorporation  of  the  new  paragraph 
(b)(3).  regarding  reasonableness  of 
internal  relocation,  as  well  as  the  other 
eligibility  requirements  contained  in 
paragraphs  (b)(1)  and  (b)(2). 
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§208.14 — Approval,  Denial,  Referral,  or 
Dismissal  of  Application 

This  section  has  been  substantially 
revised  and  reorganized  to  clarify  the 
circumstances  luider  which  an  asyliun 
officer  may  grant,  deny,  or  refer  an 
asylum  application.  Because  an  asyliun 
officer's  authority  to  grant  asylum  to  an 
applicant  within  the  Asylum  Office's 
jurisdiction  is  vmrelated  to  an 
applicant's  status,  discussion  of 
authority  to  grant  asylum  has  been 
consolidated  in  §  208.14(b).  The 
statutory  requirement  that  identity 
checks  be  completed  before  asylum  can 
be  granted  by  an  asylum  officer  has  been 
added  to  paragraph  (b). 

Discussion  of  an  asylum  officer's 
authority  to  deny,  dismiss,  or  refer  an 
application  has  been  placed  in  a  new 
§  208.14(c),  with  a  breakdown  of  how  an 
application  will  be  processed  based  on 
the  applicant's  status.  In  §208. 14(c)(1), 
language  was  added  to  clarify  that 
applicants  who  are  inadmissible  or 
deportable  will  either  be  referred  to  the 
Iminigration  Court,  or  have  their  asylum 
applications  dismissed.  Section 
208.14(c)(2)  now  clarifies  that  the 
classes  of  aliens  to  whom  an  asyliun 
officer  may  grant  or  deny  asyliun  status 
include  aliens  in  valid  Temporary 
Protected  Status  and  immigrant  status. 
New  §§  208.14(c)(3)  and  208.14(c)(4) 
were  added,  and  detail  how  the  Service 
processes  asylum  applications  of  aliens 
who  were  paroled  into  the  United 
States,  depending  upon  the  decision  an 
asylum  officer  makes  on  the  application 
and  the  validity  of  the  parole. 

§  208.15— Definition  of  "firm 
resettlement" 

All  of  the  references  to  "he"  have 
been  changed  to  "he  or  she,"  and  the 
references  to  "nation"  have  been 
changed  to  "country." 

§208.16— Withholding  of  Removal 
Under  Section  241(b)(3)(B)  of  the  Act 
and  Withholding  of  Removal  Under  the 
Convention  Against  Torture 

This  section  was  substantially  revised 
with  the  publication  of  February  19, 
1999,  interim  regulations  on  Article  3  of 
the  Convention  Against  Torture  and 
Other  Cruel,  Inhuman,  or  Degrading 
Treatment  or  Punishment  (Convention 
Against  Torture)  in  the  Federal  Register, 
at  64  FR  8478,  with  a  request  for 
comments.  Any  comments  regarding 
that  interim  rule  will  be  addressed  in 
the  final  rule  implementing  the 
Convention  Against  Torture.  Some  of 
the  comments  on  the  March  6,  1997, 
interim  rule  addressed  concerns  about 
how  the  Department  would  implement 
Article  3  of  the  Convention  Against 


Torture.  Because  many  of  the 
commenters'  concerns  were  addressed 
with  the  February  19,  1999,  interim 
rule,  they  will  not  be  addressed  in  this 
supplementary  information. 

Language  in  paragraph  (b)  relating  to 
eligibility  for  withholding  of  removal  is 
being  amended  to  reflect  similar 
amendments  to  §  208.13  on  adjudicating 
claims  where  past  persecution  has  been 
established.  See  the  discussion  in  this 
preamble  regarding  changes  in  §  208.13. 

§  208. 1 9 — Decisions 

With  the  publication  of  the  interim 
rule  at  64  FR  8478  to  implement  Article 
3  of  the  Convention  Against  Torture, 
§  208.17  was  revised,  §§  208.18  through 
208.22  were  redesignated  as  §§  208.19 
through  208.23,  and  a  new  §  208.18  was 
added.  However,  due  to  Department 
error,  §  208.17  was  not  redesignated  and 
was,  therefore,  dropped  from  8  CFR  part 
208.  This  final  rule  reinstates  the  former 
§  208.17  relating  to  decisions  on 
applications  for  asylum  and  for 
withholding  of  removal  as  the  new 
§  208.19,  and  redesignates  §§  208.19 
through  208.23  as  §§  208.20  through 
208.24. 

Language  in  §  208.17  that  appeared 
before  it  was  dropped  from  8  CFR  part 
208  has  been  sli^tly  amended.  In 
response  to  one  comment,  language  has 
been  added  to  indicate  that  a  letter 
communicating  denial  or  referral  of  the 
application  shall  state  the  basis  for  the 
denial  or  referral. 

§  208.20 — Determining  if  an  Asylum 
Application  is  Frivolous 

Section  208.19  has  been  redesignated 
as  §  208.20,  with  no  substantive 
changes.  One  commenter  stated  that  the 
regulatory  definition  of  "frivolous"  does 
not  contain  appropriate  safeguards,  and 
that  the  Service  should  advise  every 
asylum  applicant  of  the  consequences  of 
filing  frivolous  claims.  The  current 
regulation  provides  appropriate 
safeguards  by  stipulating  that  an 
immigration  judge  or  the  Board  must  be 
satisfied  that  an  applicant  had  sufficient 
opportunity  to  account  for  any 
discrepancies  before  finding  that  an 
applicant  filed  a  frivolous  application, 
and  by  permitting  an  applicant  to  seek 
withholding  or  removal  even  if  he  or 
she  is  found  to  have  filed  a  frivolous 
application.  The  regulation  itself  also 
advises  an  applicant  that  he  or  she  is 
subject  to  the  provisions  of  section 
208(d)(6)  of  the  Act  if  a  final  order 
specifically  finds  that  the  alien 
knowingly  filed  a  frivolous  application. 
Finally,  both  the  instructions  to  the 
Forin  1-589  and  the  application  itself 
warn  the  applicant  about  the 
consequences  of  filing  a  frivolous  claim. 


as  required  by  section  208(d)(4)  of  the 
Act. 

The  Department  believes  that  the 
current  regulation  provides  for 
appropriate  safeguards  for  filing  a 
frivolous  asylum  application,  and  that, 
for  the  reasons  set  forth  in  the 
supplemental  information  to  the  January 
3,  1997  proposed  rule,  the  definition  of 
frivolous  is  sufficient.  The  Department, 
therefore,  has  not  changed  any  language 
in  this  section. 

A  commenter  also  suggested  that  an 
applicant  should  not  be  punished  for 
voluntarily  withdrawing  an  asylum 
application,  and  that  the  Department 
should  advise  adjudicators  that,  before 
finding  that  an  individual  filed  a 
fidvolous  application,  they  should 
consider  the  fact  that  an  applicant  may 
not  have  been  able  to  afford  to  retain 
counsel  for  advice  on  the  legal  strength 
of  an  asylum  claim.  The  current 
rejgulation  does  not  contain  any 
provisions  that  punish  an  applicant  for 
withdrawing  an  asylum  application. 
Any  applicant  may  choose  to  withdraw 
an  application  at  any  time  prior  to  a 
final  decision;  however,  a  withdrawal 
does  not  preclude  the  Service  from 
seeking  removal  of  the  alien  if  he  or  she 
is  deportable  or  removable.  The  fact  that 
an  applicant  may  not  have  hired  legal 
counsel  may  be  one  factor,  among 
others,  that  an  immigration  judge  or  the 
Board  may  consider  when  determining 
whether  an  applicant  had  sufficient 
opportunity  to  account  for  any 
discrepancies  or  implausible  aspects  of 
the  claim. 

§208.21 — Admission  of  Asylee's  Spouse 
and  Children 

Section  208.20  has  been  redesignated 
as  §  208.21  and  restructured  to  provide 
greater  clarity.  Additionally,  this  section 
has  been  amended  to  correct  an  error  in 
the  interim  rule  published  in  the 
Federal  Register  at  62  FR  10312, 
effective  April  1,  1997,  which  omitted 
the  bar  to  asylum  eligibility  based  on 
the  commission  of  a  serious  non- 
political  crime  outside  the  United 
States,  for  applicants  who  applied  on  or 
after  April  1,  1997.  The  omission  was 
inadvertent,  since  such  ground  had  been 
specifically  included  under  IIRIRA  for 
asylees.  That  error  has  been  corrected 
and  the  provision  redrafted  to  specify 
the  applicable  bar  for  derivative 
applications  filed  prior  to  April  1, 1997, 
and  those  filed  on  or  after  April  1,  1997. 
The  Service  finds  that  good  cause  exists 
for  adopting  the  provision  in  this  final 
rule  without  the  prior  notice  and 
comment  period  ordinarily  required  by 
5  U.S.C.  553(b)  because  the  provision 
merely  codifies  in  the  Service's 
regulation  the  statutory  mandates  of 


section  604  of  IIRIRA.  In  addition,  after 
reviewing  the  Department's 
implementation  of  the  statutory 
mandate,  it  is  clear  that  the  omission 
was  an  inadvertent  error.  Therefore,  the 
notice  and  comment  period  normally 
required  under  5  U.S.C.  553(b)  is 
impracticable  and  unnecessary  prior  to 
adopting  this  provision. 

§208.22— Effect  on  Exclusion. 
Deportation,  or  Removal  Proceedings 

Section  208.21  has  been  redesignated 
as  §  208.22.  and  paragraph  (b).  which 
addresses  the  initiation  of  removal 
proceedings  upon  termination  of  an 
asylum  grant,  has  been  moved  to 
§208.24. 

§208.24 — Termination  of  Asylum  and 
Withholding  of  Removal 

Section  208.23  has  been  redesignated 
as  §  208.24.  Some  comments  on  §  208.24 
suggested  that  the  provision  be  removed 
or  narrowed,  and  that  more  procedural 
protections  be  provided  before 
termination.  The  Department  finds  that 
the  existing  procedural  protections, 
which  provide  for  prior  notice  of 
grounds  for  termination  and  an 
opportunity  to  respond,  are  sufficient. 
No  changes  have  been  made  in  the 
regulations  governing  termination 
procedures. 

However,  §  208.24(b)(1)  was  revised 
for  consistency  with  the  revisions  in 
this  final  rule  to  §  208.16  and  for 
consistency  with  the  provisions  for 
termination  of  asylum.  The  provision 
that  "[t]he  alien  is  no  longer  entitled  to 
withholding  of  deportation  or  removal 
due  to  a  change  of  conditions  in  the 
country  to  which  removal  was 
withheld"  has  been  replaced  with,  "The 
alien  is  no  longer  entitled  to 
withholding  of  deportation  or  removal 
because,  owing  to  a  fundamental  change 
in  circumstances  relating  to  the  original 
claim,  the  alien's  life  or  freedom  no 
longer  would  be  threatened  on  account 
of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion  in  the  country  from 
which  deportation  or  removal  was 
withheld." 

In  addition,  the  former  §  208.21(b), 
concerning  the  initiation  of  removal 
proceedings,  is  now  paragraph  (e)  of  this 
section.  The  Department  deleted  the 
phrase  "under  section  235  or  240  of  the 
Act"  from  the  former  §  280.21(b) 
because  an  alien  may  be  subject  to 
removal  under  other  sections  of  the  Act, 
such  as  section  238,  which  concerns 
administrative  removal  of  aggravated 
felons,  or  section  241(a)(5),  which 
requires  reinstatement  of  prior  orders 
under  certain  circumstances. 


§  208.30 — Credible  Fear  Determinations 

The  format  of  this  section  has  been 
revised  for  the  purpose  of  clarity.  Also, 
a  new  paragraph  (b)  has  been  added  at 
§  208.30;  that  paragraph  provides  that 
an  accompanying  dependent  (spouse  or 
child)  may  be  included  in  the 
application  of  the  principal  alien,  if  the 
spouse  or  child  so  chooses. 

Some  commenters  objected  to  the  use 
of  telephonic  interpreters  in  credible 
fear  interviews.  Telephonic 
interpretation  has  given  asylum  officers 
flexibility  in  scheduling  and  conducting 
credible  fear  interviews,  and  has  proven 
to  be  a  reliable  source  of  interpretation 
services.  First,  because  the  number  of 
languages  available  through  telephonic 
interpretation  is  quite  large,  applicants 
can  be  interviewed  in  the  language  or 
dialect  with  which  they  are  most 
comfortable.  Relying  on  physically 
present  interpreters  would  limit  the 
number  of  languages  that  are  available 
and,  although  an  alien  may  be  able  to 
speak  a  particular  language  or  dialect,  it 
may  not  be  the  language  or  dialect  with 
which  the  alien  is  most  comfortable 
speaking  and  understanding.  Second,  if 
cm  applicant  requests  an  interpreter  of  a 
gender  other  than  that  of  the  individual 
initially  assigned  to  perform  telephonic 
interpretation  services,  a  replacement 
interpreter  can  be  easily  identified  and 
enlisted  when  using  a  telephonic 
interpreter,  so  the  interview  does  not 
need  rescheduling.  The  use  of 
physically  present  interpreters  usually 
limits  the  ability  to  secure  such  quick 
personnel  replacements.  Finally,  an 
asylum  officer  can  always  locate  an 
interpreter  for  a  particular  language  on 
short  notice  regardless  of  whether  the 
interview  is  conducted  at  a  detention 
facility  or  at  a  remote  location,  such  as 
a  border  port-of-entry.  In  many 
instances,  live  interpreters  cannot 
appear  for  an  interview  on  short  notice 
or  are  not  willing  to  travel  to  a  remote 
location  for  an  interview.  The  current 
provision  for  using  telephonic 
interpreters,  which  has  been  in  place  for 
approximately  3  years,  has  worked  well. 
However,  as  mentioned  earlier, 
practices  relating  to  language 
accessibility  iri  federal  programs  are 
under  review  as  part  of  the 
Department's  compliance  with 
Presidential  Executive  Order  13116. 
Therefore,  the  use  of  telephonic 
interpretation  will  be  addressed  in 
compliance  with  that  Executive  Order. 
Some  commenters  suggested  that  the 
regulations  allow  counsel  to  be  present 
during  the  credible  fear  interview.  The 
regulations  already  allow  any  person 
with  whom  the  alien  chooses  to  consult 
to  be  present.  For  purposes  of  this 


section,  the  term  "persons  "  is 
interpreted  to  include  legal  counsel. 
Accordingly,  the  regulation  has  not  been 
changed  in  that  regard. 

There  were  also  some  suggestions  that 
the  asylum  officer's  credible  fear 
interview  should  also  serve  as  an 
Asylum  Pre-Screening  Officer  (APSO) , 
interview  for  purposes  of  determining 
whether  the  alien  should  be  released 
from  detention.  While  a  positive 
credible  fear  determination  may  be 
considered  by  a  district  director  when 
making  a  parole  decision,  it  is  not 
determinative,  and  other  factors  must  be 
taken  into  account,  such  as  whether  the 
applicant  is  likely  to  appear  for  a 
hearing  or  may  pose  a  threat  to  the 
community. 

Some  commenters  suggested  that  the 
rules  specify  that  credible  fear  is  a  low 
screening  standard.  The  Department 
finds  that  language  in  section 
235(b)(l)(B)(v)  of  the  Act  is  more  precise 
than  the  rather  vague  term  "low."  While 
the  Department  does  not  disagree  that  it 
is  a  threshold  or  low  standard,  defining 
it  as  such  would  only  foster  debate 
about  what  "low"  means.  Accordingly, 
the  regulation  has  not  been  amended  in 
that  regard. 

There  were  also  some  suggestions 
that,  when  a  case  raises  a  novel  issue  of 
law,  the  individual  should  be  referred 
for  a  full  hearing  before  an  immigration 
judge.  The  regulation  has  been  clarified 
to  provide  that,  in  making  a  credible 
fear  determination,  the  asylum  officer  or 
immigration  judge  shall  tsike  into 
consideration  whether  the  case  presents 
novel  or  uniaue  issues. 

Likewise,  mere  were  also  suggestions 
that  such  a  referral  should  he  made 
regardless  of  any  apparent  statutory 
inehgibilitv  under  section  208(a)(2)  or 
208(b)(2)(A)  of  the  Act.  The  Department 
has  adopted  that  suggestion  and  has  so 
amended  the  regulation. 

Several  commenters  suggested  that 
the  Service  should  presume  a  request 
for  appeal  by  any  alien  who  expressed 
fear  to  a  pre^screening  officer  and  tried 
without  success  to  persuade  an  asylum 
officer  that  the  alien  has  a  credible  fear 
of  persecution.  It  would  be  contrary  to 
the  intent  of  the  statute  to  mandate  a 
review  in  every  case,  including  those 
where  the  alien  clearly  and  knowingly 
decides  not  to  pursue  a  review. 
However,  the  regulations  have  been 
modified  to  provide  that  an  alien's 
failure  or  refusal  to  indicate  whether  he 
or  she  desires  a  review  shall  be  deemed 
to  be  a  request  for  such  review. 

The  Department  has  also  amended 
paragraph  (b)  regarding  the  interview 
procedure  by  adopting  language  from 
§  208.9  on  eliciting  testimony  and  who 
may  act  as  an  interpreter. 
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Finally,  in  §  208.30(g)(2){iv){A),  the 
Department  added  language  that  would 
permit  the  Service  to  reconsider  a 
negative  credible  fear  determination, 
even  after  such  determination  has  been 
affirmed  by  an  immigration  judge,  as 
long  as  the  Service  provides  the 
immigration  judge  with  notice  of  its 
reconsideration. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  nile  will  ensure  that 
asyliun  applications  are  processed  in 
accordance  with  the  Act,  as  amended  by 
IIRIRA,  as  well  as  with  international 
instruments.  Moreover,  it  will  have  no 
effect  on  small  entities,  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Rqgulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 


relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 
Therefore,  in  accordance  with  section  6 
of  Executive  Order  13132,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  summary 
impact  statement. 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  control  niunbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  control  numbers. 

List  of  Subjects  in  8  CFR  Part  20B 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  208  of  chapter  I  of 
tide  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
REMOVAL 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1158,  1226,  1252, 
1282;  8  CFR  part  2. 

2.  Section  208.2  is  revised  to  read  as 
follows: 

§208.2    Jurisdiction 

(a)  Office  of  International  Affairs. 
Except  as  provided  in  paragraph  (b)  or 
(c)  of  this  section,  the  Office  of 
International  Affairs  shall  have  initial 
jurisdiction  over  an  asylum  application 
filed  by  an  alien  physically  present  in 
the  United  States  or  seeking  admission 
at  a  port-of-entry.  The  Office  of 
International  Affairs  shall  also  have 
initial  jurisdiction  over  credible  fear 
determinations  under  §  208.30  and . 
reasonable  fear  determinations  under 
§208.31. 

(b)  Jurisdiction  of  Immigration  Court 
in  general.  Immigration  judges  shall 
have  exclusive  jurisdiction  over  asylum 
applications  filed  by  an  alien  who  has 
been  served  a  Form  1-221,  Order  to 
Show  Cause;  Form  1-122,  Notice  to 
Applicant  for  Admission  Detained  for  a 
Hearing  before  an  Immigration  Judge;  or 


Form  1-862,  Notice  to  Appear,  after  the 
charging  document  has  been  filed  with 
the  Immigration  Court.  Immigration 
judges  shall  also  have  jiuisdiction  over 
any  asylum  applications  filed  prior  to 
April  1,  1997,  by  alien  crewmembers 
who  have  remained  in  the  United  States 
longer  than  authorized,  by  applicants 
for  admission  under  the  Visa  Waiver 
Pilot  Program,  and  by  aliens  who  have 
been  admitted  to  the  United  States 
under  the  Visa  Waiver  Pilot  Program. 
Immigration  judges  shall  also  have  the 
authority  to  review  reasonable  fear 
determinations  referred  to  the 
Immigration  Court  under  §  208.31,  and 
credible  fear  determinations  referred  to 
the  Immigration  Court  under  §  208.30. 

(c)  Certain  aliens  not  entitled  to 
proceedings  under  section  240  of  the 
Act. 

(1)  Asylum  applications  and 
withholding  of  removal  applications 
only.  After  Form  1-863,  Notice  of 
Referral  to  Immigration  Judge,  has  been 
filed  with  the  Immigration  Court,  an 
immigration  judge  shall  have  exclusive , 
jiuisdiction  over  any  asylum  application 
filed  on  or  after  April  1,  1997,  by: 

(i)  An  alien  crewmember  who: 

(A)  Is  an  applicant  for  a  landing 
permit; 

(B)  Has  been  refused  permission  to 
land  under  section  252  of  the  Act;  or 

(C)  On  or  after  April  1.  1997,  was 
granted  permission  to  land  under 
section  252  of  the  Act,  regardless  of 
whether  the  alien  has  remained  in  the 
United  States  longer  than  authorized; 

(ii)  An  alien  stowaway  who  has  been 
found  to  have  a  credible  fear  of 
persecution  or  torture  pursuant  to  the 
procedures  set  forth  in  subpart  B  of  this 
part; 

(iii)  An  alien  who  is  an  applicant  for 
admission  pursuant  to  the  Visa  Waiver 
Pilot  Program  under  section  217  of  the 
Act; 

(iv)  An  alien  who  was  admitted  to  the 
United  States  pursuant  to  the  Visa 
Waiver  Pilot  Program  under  section  217 
of  the  Act  and  has  remained  longer  than 
authorized  or  has  otherwise  violated  his 
or  her  immigration  status; 

(v)  An  alien  who  has  been  ordered 
removed  under  §  235(c)  of  the  Act,  as 
described  in  §  235.8(a)  of  this  chapter 
(applicable  only  in  the  event  that  the 
alien  is  referred  for  proceedings  under 
this  paragraph  by  the  Regional  Director 
pursuant  to  section  235.8(b)(2)(ii)  of  this 
chapter);  or 

(vi)  An  alien  who  is  an  applicant  for 
admission,  or  has  been  admitted,  as  an 
alien  classified  under  section 
101(a)(15)(S)  of  the  Act  (applicable  only 
in  the  event  that  the  alien  is  referred  for 
proceedings  under  this  paragraph  by  the 
district  director). 


(2)  Withholding  of  removal 
applications  only.  After  Form  1-863, 
Notice  of  Referral  to  Immigration  Judge, 
has  been  filed  with  the  Immigration 
Court,  an  immigration  judge  shall  have 
exclusive  jurisdiction  over  any 
application  for  withholding  of  removal 
filed  by: 

(i)  An  alien  who  is  the  subject  of,a 
reinstated  removal  order  piusuant  to 
section  241(a)(5)  of  the  Act;  or 

(ii)  An  alien  who  has  been  issued  an 
administrative  removal  order  pursuant 
to  section  238  of  the  Act  as  an  alien 
convicted  of  committing  an  aggravated 
felony. 

(3)  Rules  of  procedure. 

(i)  General.  Except  as  provided  in  this 
section,  proceedings  falling  imder  the 
jurisdiction  of  the  immigration  judge 
pursuant  to  paragraph  (c)(1)  or  (c)(2)  of 
this  section  shall  be  conducted  in 
accordance  with  the  same  rules  of 
procedure  as  proceedings  conducted 
under  8  CFR  part  240,  subpart  A.  The 
scope  of  review  in  proceedings 
conducted  pursuant  to  paragraph  (c)(1) 
of  this  section  shall  be  limited  to  a 
determination  of  whether  the  alien  is 
eligible  for  asylum  or  withholding  or 
deferral  of  removal,  and  whether  asylum 
shall  be  granted  in  the  exercise  of 
discretion.  The  scope  of  review  in 
proceedings  conducted  pursuant  to 
paragraph  (c)(2)  of  this  section  shall  be 
limited  to  a  determination  of  whether 
the  alien  is  eligible  for  withholding  or 
deferral  of  removal.  Diu^ing  such 
proceedings,  all  parties  are  prohibited 
fi"om  raising  or  considering  any  other 
issues,  including  but  not  limited  to 
issues  of  admissibility,  deportability, 
eligibihty  for  waivers,  and  eligibility  for 
any  other  form  of  relief. 

(ii)  Notice  of  hearing  procedures  and 
in-absentia  decisions.  The  alien  will  be 
provided  with  notice  of  the  time  and 
place  of  the  proceeding.  The  request  for 
asylum  and  withholding  of  removal 
submitted  by  an  alien  who  fails  to 
appear  for  the  hearing  shall  be  denied. 
The  denial  of  asylum  and  withholding 
of  removal  for  failure  to  appear  may  be 
reopened  only  upon  a  motion  filed  with 
the  immigration  judge  with  jiu-isdiction 
over  the  case.  Only  one  motion  to 
reopen  may  be  filed,  and  it  must  be  filed 
within  90  days,  unless  the  alien 
establishes  that  he  or  she  did  not  receive 
notice  of  the  hearing  date  or  was  in 
Federal  or  State  custody  on  the  date 
directed  to  appear.  The  motion  must 
include  documentary  evidence,  which 
demonstrates  that: 

(A)  The  alien  did  not  receive  the 
notice; 

(B)  The  alien  was  in  Federal  or  State 
custody  and  the  failure  to  appear  was 
through  no  fault  of  the  alien;  or 


(C)  "Exceptional  circiunstances,"  as 
defined  in  section  240(e)(1)  of  the  Act. 
caused  the  failure  to  appear. 

(iii)  Relief  The  filing  of  a  motion  to 
reopen  shall  not  stay  removal  of  the 
alien  unless  the  immigration  judge 
issues  an  order  granting  a  stay  pending 
disposition  of  the  motion.  An  adien  who 
fails  to  appear  for  a  proceeding  under 
this  section  shall  not  be  eligible  for 
relief  xmder  section  240A,  240B.  245. 
248,  or  249  of  the  Act  for  a  period  of  10 
years  after  the  date  of  the  denial,  unless 
the  applicant  can  show  exceptional 
circumstances  resiUted  in  his  or  her 
failure  to  appear. 

3.  Section  208.3  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Revising  paragraph  (c)(4);  and 

c.  Revising  paragraph  {c)(5),  to  read  as 
follows: 

§  206^    Form  of  application. 

(a)  An  asylum  applicant  must  file 
Form  1-589,  Application  for  Asyliun 
and  for  Withholding  of  Removal, 
together  with  any  additional  supporting 
evidence  in  accordance  with  the 
instructions  on  the  form.  The 
applicant's  spouse  and  children  shall  be 
listed  on  the  application  and  may  be 
included  in  the  request  for  asylum  if 
they  are  in  the  United  States.  One 
additional  copy  of  the  principal 
applicant's  Form  1-589  must  be 
submitted  for  each  dependent  included 
in  the  principal's  application. 
***** 

(c)*  *  * 

(4)  Knowing  placement  of  false 
information  on  the  application  may 
subject  the  person  placing  that 
information  on  the  application  to 
criminal  penalties  under  tide  18  of  the 
United  States  Code  and  to  civil  or 
criminal  penalties  under  section  274C  of 
the  Act;  and 

(5)  Knowingly  filing  a  ftivolous 
application  on  or  after  April  1, 1997.  so 
long  as  the  applicant  has  received  the 
notice  required  by  section  208(d)(4)  of 
the  Act.  shall  render  the  applicant 
permanently  ineligible  for  any  benefits 
under  the  Act  pursuant  to  §  208.20. 

4.  Section  208.4  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Revising  paragraph  (b)(2); 

c.  Revising  paragraph  (b)(3);  and 

d.  Revising  paragraph  (b)(5),  to  read  as 
follows: 

§  208.4    Rling  the  application. 

***** 

(a)  Prohibitions  on  filing.  Section 
208(a)(2)  of  the  Act  prohibits  certain 
aliens  from  filing  for  asylum  on  or  after 
April  1, 1997,  unless  the  alien  can 
demonstrate  to  the  satisfaction  of  the 


Attorney  General  that  one  of  the 
exceptions  in  section  208(a)(2)(D)  of  the 
Act  applies.  Such  prohibition  applies 
only  to  asylum  applications  under 
section  208  of  the  Act  and  not  to 
applications  for  withholding  of  removal 
under  §  208.16.  If  an  applicant  files  an 
asylum  application  and  it  appears  that 
one  or  more  of  the  prohibitions 
contained  in  section  208(a)(2)  of  the  Act 
apply,  an  asylum  officer,  in  an 
interview,  or  an  immigration  judge,  in  a 
hearing,  shall  review  the  application 
and  give  the  applicant  the  opportunity 
to  present  any  relevant  and  useful 
information  bearing  on  any  prohibitions 
on  filing  to  determine  if  the  application 
should  be  rejected.  For  the  purpose  of 
making  determinations  under  section 
208(a)(2)  of  the  Act,  die  following  rules 
shall  apply: 

(1)  Authority.  Only  an  asylum  officer, 
an  immigration  judge,  or  the  Board  of 
Immigration  Appeals  is  authorized  to 
make  determinations  regarding  the 
prohibitions  contained  in  section 
208(a)(2)(B)  or  (C)  of  die  Act. 

(2)  One-year  filing  deadline. 

(i)  For  purposes  of  section  208(a)(2)(B) 
of  the  Act,  an  applicant  has  the  burden 
of  proving: 

lA)  By  clear  and  convincing  evidence 
that  the  application  has  been  filed 
within  1  year  of  the  date  of  the  alien's 
arrival  in  the  United  States,  or 

(B)  To  the  satisfaction  of  the  asylum 
officer,  the  immigration  judge,  or  the 
Board  that  he  or  she  qualifies  for  an 
exception  to  the  1-year  deadline. 

(ii)  The  1-year  period  shall  be 
calculated  from  the  date  of  the  alien's 
last  arrival  in  the  United  States  or  April 
1.  1997.  whichever  is  later.  When  the 
last  day  of  the  period  so  computed  falls 
on  a  Saturday,  Sunday,  or  legal  holiday, 
the  period  shall  run  until  the  end  of  the 
next  day  that  is  not  a  Saturday,  Sunday, 
or  legal  holiday.  For  the  purpose  of 
making  determinations  under  section 
208(a)(2)(B)  of  the  Act  only,  an 
application  is  considered  to  have  been 
filed  on  the  date  it  is  received  by  the 
Service,  pursuant  to  §  103.2(a)(7)  of  this 
chapter.  In  a  case  in  which  the 
application  has  not  been  received  by  the 
Service  within  1  year  from  the 
applicant's  date  of  entry  into  the  United 
States,  but  the  appUcant  provides  clear 
and  convincing  documentary  evidence 
of  mailing  the  application  within  the  1- 
year  period,  the  mailing  date  shall  be 
considered  the  filing  date.  For  cases 
before  the  Immigration  Court  in 
accordance  with  §  3 . 1 3  of  this  chapter, 
the  application  is  considered  to  have 
been  filed  on  the  date  it  is  received  by 
the  Immigration  Court.  For  cases  before 
the  Board  of  Immigration  Appeals,  the 
application  is  considered  to  have  been 
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filed  on  the  date  it  is  received  by  the 
Board.  In  the  case  of  an  application  that 
appears  to  have  been  filed  more  than  a 
year  after  the  applicant  arrived  in  the 
United  States,  the  asylum  officer,  the 
immigration  judge,  or  the  Board  will 
determine  whether  the  applicant 
qualifies  for  an  exception  to  the 
deadline. 

(3)  Prior  denial  of  application.  For 
purposes  of  section  208(a)(2)(C)  of  the 
Act,  an  asylum  application  has  not  been 
denied  unless  denied  by  an  immigration 
judge  or  the  Board  of  Immigration 
Appeals. 

(4)  Changed  circumstances. 

(i)  The  term  "changed  circumstances" 
in  section  208(a)(2)(D)  of  the  Act  shall 
refer  to  circiunstances  materially 
affecting  the  applicant's  eligibility  for 
asylum.  They  may  include,  but  are  not 
limited  to: 

(A)  Changes  in  conditions  in  the 
applicant's  country  of  nationality  or,  if 
the  applicant  is  stateless,  coimtry  of  last 
habitual  residence; 

(B)  Changes  in  the  applicant's 
circumstances  that  materially  affect  the 
applicant's  eligibility  for  asylum, 
including  changes  in  applicable  U.S. 
law  and  activities  the  applicant  becomes 
involved  in  outside  the  country  of 
feared  persecution  that  place  the 
applicant  at  risk;  or 

(C)  In  the  case  of  an  alien  who  had 
previously  been  included  as  a 
dependent  in  another  alien's  pending 
asylum  application,  the  loss  of  the 
spousal  or  parent-child  relationship  to 
the  principal  applicant  through 
marriage,  divorce,  death,  or  attainment 
of  age  21. 

(ii)  The  applicant  shall  file  an  asyliun 
application  within  a  reasonable  period 
given  those  "changed  circumstances."  If 
the  applicant  can  establish  that  he  or 
she  did  not  become  aware  of  the 
changed  circvunstances  until  after  they 
occurred,  such  delayed  awareness  shall 
be  taken  into  account  in  determining 
what  constitutes  a  "reasonable  period." 

(5)  The  term  "extraordinary 
circimistances"  in  section  208(a)(2)(D) 
of  the  Act  shall  refer  to  events  or  factors 
directly  related  to  the  failure  to  meet  the 
1-year  deadline.  Such  circiunstances 
may  excuse  the  failure  to  file  within  the 
1-year  period  as  long  as  the  alien  filed 
the  application  within  a  reasonable 
period  given  those  circumstances.  The 
biuden  of  proof  is  on  the  applicant  to 
establish  to  the  satisfaction  of  the 
asylum  officer,  the  inmiigration  judge, 
or  the  Board  of  Immigration  Appeals 
that  the  circimistances  were  not 
intentionally  created  by  the  alien 
through  his  or  her  own  action  or 
inaction,  that  those  circumstances  were 
directly  related  to  the  alien's  failure  to 


file  the  application  within  the  1-year 
period,  and  that  the  delay  was 
reasonable  under  the  circumstances. 
Those  circumst£mces  may  include  but 
are  not  limited  to: 

(i)  Serious  illness  or  mental  or 
physical  disability,  including  any  effects 
of  persecution  or  violent  harm  suffered 
in  the  past,  dining  the  1-year  period 
after  arrival; 

(ii)  Legal  disability  (e.g.,  the  applicant 
was  an  unaccompanied  minor  or 
suffered  from  a  mental  impairment) 
during  the  1-year  period  after  arrival; 

(iii)  Ineffective  assistance  of  counsel, 
provided  that: 

(A)  The  alien  files  an  ciffidavit  setting 
forth  in  detail  the  agreement  that  was 
entered  into  with  counsel  with  respect 
to  the  actions  to  be  taken  and  what 
representations  counsel  did  or  did  not 
make  to  the  respondent  in  this  regard; 

(B)  The  counsel  whose  integrity  or 
competence  is  being  impugned  has  been 
informed  of  the  allegations  leveled 
against  him  or  her  and  given  an 
opportunity  to  respond;  and 

(C)  The  alien  indicates  whether  a 
complaint  has  been  filed  with 
appropriate  disciplinary  authorities 
with  respect  to  any  violation  of 
counsel's  ethical  or  legal 
responsibilities,  and  if  not,  why  not; 

(iv)  The  applicant  maintained 
Temporary  Protected  Status,  lawful 
immigrant  or  nonimmigrant  status,  or 
was  given  parole,  until  a  reasonable 
period  before  the  filing  of  the  asylum 
application; 

(v)  The  applicant  filed  an  asylum 
application  prior  to  the  expiration  of  the 
1-year  deadline,  but  that  application 
was  rejected  by  the  Service  as  not 
properly  filed,  was  returned  to  the 
applicant  for  corrections,  and  was 
refiled  within  a  reasonable  period 
thereafter;  and 

(vi)  The  death  or  serious  illness  or 
incapacity  of  the  applicant's  legal 
representative  or  a  member  of  the 
applicant's  immediate  family. 

(b)*  *  * 

(2)  With  the  asylum  office.  An  asylum 
application  shall  be  filed  directly  with 
the  asylum  office  having  jurisdiction 
over  the  matter  in  the  case  of  an  alien 
who: 

(i)  Has  received  the  express  consent  of 
the  asylum  office  director  or  the 
Director  of  Asylum  to  do  so,  or 

(ii)  Previously  was  included  in  a 
spouse's  or  parent's  pending  application 
but  is  no  longer  eligible  to  be  included 
as  a  derivative.  In  such  cases,  the 
derivative  should  include  a  cover  letter 
referencing  the  previous  application  and 
explaining  that  he  or  she  is  now 
independently  filing  for  asylum. 


(3)  With  the  Immigration  Court. 
Asylum  applications  shall  be  filed 
directly  with  the  Immigration  Court 
having  jurisdiction  over  the  case  in  the 
following  circumstances: 

(i)  During  exclusion,  deportation,  or 
removal  proceedings,  with  the 
Immigration  Court  having  jurisdiction 
over  the  underlying  proceeding. 

(ii)  After  completion  of  exclusion, 
deportation,  or  removal  proceedings, 
and  in  conjunction  with  a  motion  to 
reopen  pursuant  to  8  CFR  part  3  where 
applicable,  with  the  Immigration  Court 
having  jurisdiction  over  the  prior 
proceeding.  Any  such  motion  must 
reasonably  explain  the  failure  to  request 
asylum  prior  to  the  completion  of  the 
proceedings. 

(iii)  In  asylum  proceedings  pursuant 
to  §  208.2(c)(1)  and  after  the  Form  1-863, 
Notice  of  Referral  to  Immigration  Judge, 
has  been  served  on  the  alien  and  filed 
with  the  Immigration  Court  having 
jurisdiction  over  the  case. 

(4)*    *    * 

(5)  With  the  district  director.  In  the 
case  of  any  alien  described  in 
§  208.2(c)(1)  and  prior  to  the  service  on 
the  alien  of  Form  1-863,  any  asylum 
application  shall  be  submitted  to  the 
district  director  having  jurisdiction 
pursuant  to  8  CFR  part  103.  ff  the 
district  director  elects  to  issue  the  Form 
1-863,  the  district  director  shall  forward 
such  asylum  application  to  the 
appropriate  Immigration  Court  with  the 
Form  1-863  being  filed  with  that 
Immigration  Court. 
*        *         *        *        * 

5.  Section  208.5  is  amended  by: 

a.  Revising  the  first  sentence  in 
paragraph  (a); 

b.  Adding  a  new  second  sentence  in 
paragraph  (a);  and 

c.  Revising  paragraph  (b)(l)(ii),  to  read 
as  follows: 

§  208.5    Special  duties  toward  aliens  in 
custody  of  the  Service. 

(a)  General.  When  an  alien  in  the 
custody  of  the  Service  requests  asylum 
or  withholding  of  removal,  or  expresses 
a  fear  of  persecution  or  harm  upon 
return  to  his  or  her  country  of  origin  or 
to  agents  thereof,  the  Service  shall  make 
available  the  appropriate  application 
forms  and  shall  provide  the  applicant 
with  the  information  required  by  section 
208(d)(4)  of  the  Act,  except  in  the  case 
of  an  alien  who  is  in  custody  pending 
a  credible  fear  determination  under 
§  208.30  or  a  reasonable  fear 
determination  pursuant  to  §208.31. 
Although  the  Service  does  not  have  a 
duty  in  the  case  of  an  alien  who  is  in 
custody  pending  a  credible  fear  or 
reasonable  fear  determination  under 
either  §  208.30  or  §  208.31,  the  Service 
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may  provide  the  appropriate  forms, 
upon  request.  *   *   * 

(b)*   *  * 

(1)  *  *  * 

(ii)  An  alien  crewmember  shall  be 
provided  the  appropriate  application 
forms  and  information  required  by 
section  208(d)(4)  of  the  Act  and  may 
then  have  10  days  within  which  to 
submit  an  asylum  application  to  the 
district  director  having  jurisdiction  over 
I  the  port-of-entry.  The  district  director 
may  extend  the  10-day  filing  period  for 
good  cause.  Once  the  application  has 
been  filed,  the  district  director,  pursuant 
to  §  208.4(b),  shall  serve  Form  1-863  on 
the  alien  and  immediately  forward  any 
such  application  to  the  appropriate 
Immigration  Court  with  a  copy  of  the 
Form  1-863  being  filed  with  that  court. 
***** 

6.  Section  208.6  is  revised  to  read  as 
follows: 

§  208.6     Disclosure  to  third  parties. 

(a)  Information  contained  in  or 
pertaining  to  any  asylum  application, 
records  pertaining  to  any  credible  fear 
determination  conducted  pursuant  to 

§  208.30,  and  records  pertaining  to  any 
reasonable  fear  determination 
conducted  pursuant  to  §  208.31,  shall 
not  be  disclosed  without  the  written 
consent  of  the  applicant,  except  as 
permitted  by  this  section  or  at  the 
discretion  of  the  Attorney  General. 

(b)  The  confidentiality  of  other 
records  kept  by  the  Service  and  the 
Executive  Office  for  Immigration 
Review  that  indicate  that  a  specific  alien 
has  applied  for  asylum,  received  a 
credible  fear  or  reasonable  fear 
interview,  or  received  a  credible  fear  or 
reasonable  fear  review  shall  also  be 
protected  fi-om  disclosure.  The  Service 
will  coordinate  with  the  Department  of 
State  to  ensure  that  the  confidentiality 
of  those  records  is  maintained  if  they 
are  transmitted  to  Department  of  State 
offices  in  other  countries. 

(c)  This  section  shall  not  apply  to  any 
disclosure  to: 

(1)  Any  United  States  Government 
official  or  contractor  having  a  need  to 
examine  information  in  connection 
with: 

(i)  The  adjudication  of  asylum 
applications; 

(ii)  The  consideration  of  a  request  for 
a  credible  fear  or  reasonable  fear 
interview,  or  a  credible  fear  or 
reasonable  fear  review; 

(iii)  The  defense  of  any  legal  action 
arising  fi-om  the  adjudication  of,  or 
failure  to  adjudicate,  the  asylum 
application,  or  from  a  credible  fear 
determination  or  reasonable  fear 
determination  under  §  208.30  or 
§208.31; 


(iv)  The  defense  of  any  legal  action  of 
which  the  asylum  application,  credible 
fear  determination,  or  reasonable  fear 
determination  is  a  part;  or 

(v)  Any  United  States  Government 
investigation  concerning  any  criminal  or 
civil  matter;  or 

(2)  Any  Federal,  State,  or  local  court 
in  the  United  States  considering  any 
legal  action: 

(i)  Arising  from  the  adjudication  of,  or 
failure  to  adjudicate,  the  asylum 
application,  or  from  a  credible  fear  or 
reasonable  fear  determination  under 
§208.30  or  §208.31;  or 

(ii)  Arising  from  the  proceedings  of 
which  the  asylum  application,  credible 
fear  determination,  or  reasonable  fear 
determination  is  a  part. 

§208.9    [Amended] 

7.  In  §  208.9,  paragraph  (d)  is 
amended  by  revising  the  reference  to 
"§  208.14(b)"  to  read  "§  208.14(c)." 

8.  Section  208.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§208.12    Reliance  on  information  compiled 
by  other  sources. 

***** 

(b)  Nothing  in  this  part  shall  be 
construed  to  entitle  the  applicant  to 
conduct  discovery  directed  toward  the 
records,  officers,  agents,  or  employees  of 
the  Service,  the  Department  of  Justice, 
or  the  Department  of  State.  Persons  may 
continue  to  seek  documents  available 
through  a  Freedom  of  Information  Act 
(FOIA)  request  pursuant  to  8  CFR  part 
103. 

9.  Section  208.13  is  amended  by: 

a.  Revising  the  heading  of  paragraph 
(b); 

b.  Revising  paragraph  (b)(1); 

c.  Revising  paragraph  (b)(2); 

d.  Adding  new  paragraph  (l3)(3); 

e.  Adding  a  new  paragraph  (c)(2)(i)(F); 
and 

f.  Removing  paragraph  (d),  to  read  as 
follows: 

§  208.1 3    Establishing  asylum  eligibility. 

***** 

(b)  Eligibility.  *  *   * 

(1)  Past  persecution.  An  applicant 
shall  be  found  to  be  a  refugee  on  the 
basis  of  past  persecution  if  the  applicant 
can  establish  that  he  or  she  has  suffered 
persecution  in  the  past  in  the 
applicant's  country  of  nationality  or,  if 
stateless,  in  his  or  her  country  of  last 
habitual  residence,  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion,  and  is  unable  or  unwilling  to 
return  to,  or  avail  himself  or  herself  of 
the  protection  of,  that  country  owing  to 
such  persecution.  An  applicant  who  has 
been  found  to  have  established  such 


past  persecution  shall  also  be  presumed 
to  have  a  well-founded  fear  of 
persecution  on  the  basis  of  the  original 
claim.  That  presumption  may  be 
rebutted  if  an  asylum  officer  or 
immigration  judge  makes  one  of  the 
findings  described  in  paragraph  (b)(l)(i) 
of  this  section.  If  the  applicant's  fear  of 
future  persecution  is  unrelated  to  the 
past  persecution,  the  applicant  bears  the 
burden  of  establishing  that  the  fear  is 
well-founded. 

(i)  Discretionary  referral  or  denial. 
Except  as  provided  in  paragraph 
(b)(l)(iii)  of  this  section,  an  asylum 
officer  shall,  in  the  exercise  of  his  or  her 
discretion,  refer  or  deny,  or  an 
immigration  judge,  in  the  exercise  of  his 
or  her  discretion,  shall  deny  the  asylum 
application  of  an  alien  found  to  be  a 
refugee  on  the  basis  of  past  persecution 
if  any  of  the  following  is  found  by  a 
preponderance  of  the  evidence: 

(A)  There  has  been  a  fundamental 
change  in  circumstances  such  that  the 
applicant  no  longer  has  a  well-founded 
fear  of  persecution  in  the  applicant's 
country  of  nationality  or,  if  stateless,  in 
the  applicant's  country  of  last  habitual 
residence,  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  poUtical  opinion;  or 

(B)  The  applicant  could  avoid  future 
persecution  by  relocating  to  another  part 
of  the  applicant's  country  of  nationality 
or,  if  stateless,  another  part  of  the 
applicant's  country  of  last  habitual 
residence,  and  under  all  the 
circumstances,  it  would  be  reasonable  to 
expect  the  applicant  to  do  so. 

(ii)  Burden  of  proof  In  cases  in  which 
an  applicant  has  demonstrated  past 
persecution  under  paragraph  (b)(1)  of 
this  section,  the  Service  shall  bear  the 
burden  of  establishing  by  a 
preponderance  of  the  evidence  the 
requirements  of  paragraphs  (b)(l)(i)(A) 
or  (B)  of  this  section. 

(iii)  Grant  in  the  absence  of  well- 
founded  fear  of  persecution.  An 
applicant  described  in  paragraph 
(b)(l)(i)  of  this  section  who  is  not  barred 
from  a  grant  of  asylum  under  paragraph 
(c)  of  this  section,  may  be  granted 
asylum,  in  the  exercise  of  the  decision- 
maker's discretion,  if: 

(A)  The  applicant  has  demonstrated 
compelling  reasons  for  being  unwilling 
or  unable  to  return  to  the  country 
arising  out  of  the  severity  of  the  past 
persecution;  or 

(B)  The  applicant  has  established  that 
there  is  a  reasonable  possibiUty  that  he 
or  she  may  suffer  other  serious  harm 
upon  removed  to  that  country. 

(2)  Well-founded  fear  of  persecution. 
(i)  An  applicant  has  a  well-founded  fear 
of  persecution  if: 
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(A)  The  applicant  has  a  fear  of 
persecution  in  his  or  her  country  of 
nationality  or,  if  stateless,  in  his  or  her 
country  of  last  habitual  residence,  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion; 

(B)  There  is  a  reasonable  possibility  of 
suffering  such  persecution  if  he  or  she 
were  to  retiun  to  that  country;  and 

(C)  He  or  she  is  unable  or  unwilling 
to  return  to,  or  avail  himself  or  herself 
of  the  protection  of,  that  country 
because  of  such  fear. 

(ii)  An  applicant  does  not  have  a  well- 
foimded  fear  of  persecution  if  the 
applicant  could  avoid  persecution  by 
relocating  to  another  part  of  the 
applicant's  country  of  nationality  or,  if 
stateless,  another  part  of  the  applicant's 
coimtry  of  last  habitual  residence,  if 
imder  all  the  circumstances  it  wouJd  be 
reasonable  to  expect  the  applicant  to  do 
so. 

(iii)  In  evaluating  whether  the 
applicant  has  sustained  the  burden  of 
proving  that  he  or  she  has  a  well- 
founded  fear  of  persecution,  the  asylmn 
officer  or  immigration  judge  shall  not 
require  the  applicant  to  provide 
evidence  that  there  is  a  reasonable 
possibility  he  or  she  would  be  singled 
out  individually  for  persecution  if: 

(A)  The  applicant  establishes  that 
there  is  a  pattern  or  practice  in  his  or 
her  coimtry  of  nationality  or,  if  stateless, 
in  his  or  her  coimtry  of  last  habitual 
residence,  of  persecution  of  a  group  of 
persons  similarly  situated  to  the 
applicant  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion;  and 

(B)  Tne  applicant  establishes  his  or 
her  own  inclusion  in,  and  identification 
with,  such  group  of  persons  such  that 
his  or  her  fear  of  persecution  upon 
return  is  reasonable. 

(3)  Reasonableness  of  internal 
relocation.  For  purposes  of 
determinations  under  paragraphs 
(b)(l)(i).  (b)(l)(ii).  and  (b)(2)  of  this 
section,  adjudicators  should  consider, 
but  are  not  limited  to  considering, 
whether  the  applicant  would  face  other 
serious  harm  in  the  place  of  suggested 
relocation;  any  ongoing  civil  strife 
within  the  coimtry;  administrative, 
economic,  or  judicial  infrastructure; 
geographical  limitations;  emd  social  and 
cultural  constraints,  such  as  age,  gender, 
health,  and  social  and  familial  ties. 
Those  factors  may,  or  may  not,  be 
relevant,  depending  on  all  the 
circumstances  of  the  case,  and  are  not 
necessarily  determinative  of  whether  it 
would  be  reasonable  for  the  applicant  to 
relocate. 

(i)  In  cases  in  which  the  applicant  has 
not  established  past  persecution,  the 
applicant  shall  bear  the  burden  of 


establishing  that  it  would  not  be 
reasonable  for  him  or  her  to  relocate, 
unless  the  persecution  is  by  a 
government  or  is  government- 
sponsored. 

(ii)  In  cases  in  which  the  persecutor 
is  a  government  or  is  government- 
sponsored,  or  the  applicant  has 
established  persecution  in  the  past,  it 
shall  be  presumed  that  internal 
relocation  would  not  be  reasonable, 
unless  the  Service  establishes  by  a 
preponderance  of  the  evidence  that, 
under  all  the  circumstances,  it  would  be 
reasonable  for  the  applicant  to  relocate. 

•  •        *        •         * 

(c)'  *  * 

(2)*   *   • 

(i)*  *  * 

(F)  Is  described  within  section 
212(a)(3)(B)(i)(I),(n),  and  (ffl)  of  the  Act 
as  it  existed  prior  to  April  1,  1997,  and 
as  amended  by  the  Anti-terrorist  and 
Effective  Death  Penalty  Act  of  1996 
(AEDPA),  unless  it  is  determined  that 
there  are  no  reasonable  grounds  to 
believe  that  the  individual  is  a  danger 
to  the  security  of  the  United  States. 

•  •        •        *        • 

10.  Section  208.14  is  amended  by: 

a.  Revising  paragraph  (b); 

b.  Redesignating  paragraphs  {c)-(f)  as 
paragraphs  (d)-{g); 

c.  Adding  a  new  paragraph  (c); 

d.  Revising  newly  redesignated 
paragraph  (e);  and 

e.  Adding  a  heading  to  new 
redesignated  paragraph  (g),  to  read  as 
follows: 

§206.14    Approval,  denial,  referral,  or 
dismissal  of  application. 

•  •         *         *         • 

(b)  Approval  by  an  asylum  officer.  In 
any  case  within  the  jurisdiction  of  the 
Office  of  International  Affairs,  unless 
otherwise  prohibited  in  §  208.13(c),  an 
asylum  officer  may  grant,  in  the  exercise 
of  his  or  her  discretion,  asylum  to  an 
appUcant  who  qualifies  as  a  refugee 
under  section  101(a)(42)  of  the  Act,  and 
whose  identity  has  been  checked 
pursuant  to  section  208(d)(5)(A)(i)  of  the 
Act. 

(c)  Denial,  referral,  or  dismissal  by  an 
asylum  officer.  If  the  asylum  officer  does 
not  grant  asylum  to  an  applicant  after  an 
interview  conducted  in  accordance  with 
§  208.9,  or  if.  as  provided  in  §  208.10, 
the  applicant  is  deemed  to  have  waived 
his  or  her  right  to  an  interview  or  an 
adjudication  by  an  asylum  officer,  the 
asylum  officer  shall  deny,  refer,  or 
dismiss  the  application,  as  follows: 

(1)  Inadmissible  or  deportable  aliens. 
Except  as  provided  in  paragraph  (c)(4) 
of  this  section,  in  the  case  of  an 
applicant  who  appears  to  be 
inadmissible  or  deportable  under 
section  212(a)  or  237(a)  of  the  Act.  the 


asylum  officer  shall  refer  the  application 
to  an  immigration  judge,  together  with 
the  appropriate  charging  document,  for 
adjudication  in  removal  proceedings  (or, 
where  charging  documents  may  not  be 
issued,  shall  dismiss  the  application). 

(2)  Alien  in  valid  status.  In  the  case 

of  an  applicant  who  is  maintaining  valid 
immigrant,  nonimmigrant,  or 
Temporary  Protected  Status  at  the  time 
the  application  is  decided,  the  asylum 
officer  shall  deny  the  application  for 
asylum. 

(3)  Alien  with  valid  parole.  If  an 
applicant  has  been  paroled  into  the 
United  States  and  the  parole  has  not 
expired  or  been  terminated  by  the 
Service,  the  asylum  officer  shall  deny 
the  application  for  asylum. 

(4)  Alien  paroled  into  the  United 
States  whose  parole  has  expired  or  is 
terminated. 

(i)  Alien  paroled  prior  to  April  1, 
1997,  or  with  advance  authorization  for 
parole.  In  the  case  of  an  applicant  who 
was  paroled  into  the  United  States  prior 
to  April  1,  1997,  or  who,  prior  to 
departure  from  the  United  States,  had 
received  an  advance  authorization  for 
parole,  the  asylum  officer  shall  refer  the 
application,  together  with  the 
appropriate  charging  documents,  to  an 
immigration  judge  for  adjudication  in 
removal  proceedings  if  the  parole  has 
expired,  the  Service  has  terminated 
parole,  or  the  Service  is  terminating 
parole  through  issuance  of  the  charging 
documents,  pursuant  tq  §  212.5(d)(2)(i) 
of  this  chapter. 

(ii)  Alien  paroled  on  or  after  April  1, 
1997,  without  advance  authorization  for 
parole.  In  the  case  of  an  applicant  who 
is  an  arriving  alien  or  is  otherwise 
subject  to  removal  under  §  235.3(b)  of 
this  chapter,  and  was  paroled  into  the 
United  States  on  or  after  April  1,  1997. 
without  advance  authorization  for 
parole  prior  to  departure  from  the 
United  States,  the  asylum  officer  will 
take  the  following  actions,  if  the  parole 
has  expired  or  been  terminated: 

(A)  Inadmissible  under  section 
212(aj(6)(C)  or  212(a)(7)  of  the  Act.  If 
the  applicant  appears  inadmissible  to 
the  United  States  under  section 
212(a)(6)(C)  or  212(a)(7)  of  the  Act  and 
the  asylum  officer  does  not  intend  to 
lodge  any  additional  chcirges  of 
inadmissibility,  the  asylum  officer  shall 
proceed  in  accordance  with  §  235.3(b)  of 
this  chapter.  If  such  applicant  is  found 
to  have  a  credible  fear  of  persecution  or 
torture  based  on  information  elicited 
from  the  asylum  interview,  an  asylum 
officer  may  refer  the  applicant  directly 
to  an  immigration  judge  in  removal 
proceedings  under  section  240  of  the 
Act,  without  conducting  a  separate 


credible  fear  interview  pursuant  to 
§  208.30.  If  such  applicant  is  not  found 
to  have  a  credible  fear  based  on 
information  elicited  at  the  asylum 
interview,  an  asylum  officer  will 
conduct  a  credible  fear  interview  and 
the  applicant  will  be  subject  to  the 
credible  fear  process  specified  at 
§  208.30(b). 

(B)  Inadmissible  on  other  grounds.  In 
the  case  of  an  applicant  who  was 
paroled  into  the  United  States  on  or 
after  April  1,  1997,  and  will  be  charged 
as  inadmissible  to  the  United  States 
under  provisions  of  the  Act  other  than, 
or  in  addition  to,  sections  212(a)(6)(C)  or 
212(a)(7),  the  asylum  officer  shall  refer 
the  application  to  an  immigration  judge 
for  adjudication  in  removal  proceedings. 
***** 

(e)  Duration.  If  the  applicant  is 
granted  asylum,  the  grant  will  be 
effective  for  an  indefinite  period,  subject 
to  termination  as  provided  in  §  208.24. 
***** 

(g)  Applicants  granted  lawful 
permanent  residence  status.  *   *   * 

11.  Section  208.15  is  revised  to  read 
as  follows: 

§  208.1 5    Definition  of  "firm  resettlement." 

An  alien  is  considered  to  be  firmly 
resettled  if,  prior  to  arrival  in  the  United 
States,  he  or  she  entered  into  another 
country  with,  or  while  in  that  country 
received,  an  offer  of  permanent  resident 
status,  citizenship,  or  some  other  type  of 
permanent  resettlement  unless  he  or  she 
establishes: 

(a)  That  his  or  her  entry  into  that 
country  was  a  necessary  consequence  of 
his  or  her  flight  from  persecution,  that 
he  or  she  remained  in  that  country  only 
as  long  as  was  necessary  to  arrange 
onward  travel,  and  that  he  or  she  did 
not  establish  significant  ties  in  that 
country;  or 

(b)  That  the  conditions  of  his  or  her 
residence  in  that  country  were  so 
substantially  and  consciously  restricted 
by  the  authority  of  the  country  of  refuge 
that  he  or  she  was  not  in  fact  resettled. 
In  making  his  or  her  determination,  the 
asylum  officer  or  immigration  judge, 
shall  consider  the  conditions  under 
which  other  residents  of  the  country 
live;  the  type  of  housing,  whether 
permanent  or  temporary,  made  available 
to  the  refugee;  the  types  and  extent  of 
employment  available  to  the  refugee; 
and  the  extent  to  which  the  refugee 
received  permission  to  hold  property 
and  to  enjoy  other  rights  and  privileges, 
such  as  travel  documentation  that 
includes  a  right  of  entry  or  reentry, 
education,  public  relief,  or 
naturalization,  ordinarily  available  to 
others  resident  in  the  country. 


12.  Section  208.16  is  amended  by 

a.  Revising  paragraph  (b)(1); 

b.  Revising  paragraph  (b)(2); 

c.  Revising  paragraph  (b)(3); 
The  revisions  read  as  follows: 

§  208.1 6    Wittiholding  of  removal  under 
section  241  (bK3)  of  the  Act  and  withholding 
of  removal  under  the  Convention  Against 
Torture. 

***** 

(b)*  '  * 

(1)  Past  threat  to  life  or  freedom,  (i) 
If  the  applicant  is  determined  to  have 
suffered  past  persecution  in  the 
proposed  country  of  removal  on  account 
of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion,  it  shall  be 
presumed  that  the  applicant's  life  or 
freedom  would  be  threatened  in  the 
future  in  the  country  of  removal  on  the 
basis  of  the  original  claim.  This 
presumption  may  be  rebutted  if  an 
asylum  officer  or  immigration  judge 
finds  by  a  preponderance  of  the 
evidence: 

(A)  There  has  been  a  fundamental 
change  in  circumstances  such  that  the 
applicant's  life  or  freedom  would  not  be 
threatened  on  account  of  any  of  the  five 
grounds  mentioned  in  this  paragraph 
upon  the  applicant's  removal  to  that 
country;  or 

(B)  The  applicant  could  avoid  a  future 
threat  to  his  or  her  life  or  freedom  by 
relocating  to  another  part  of  the 
proposed  country  of  removal  and,  under 
all  the  circumstances,  it  would  be 
reasonable  to  expect  the  applicant  to  do 
so. 

(ii)  In  cases  in  which  the  applicant 
has  established  past  persecution,  the 
Service  shall  bear  the  burden  of 
establishing  by  a  preponderance  of  the 
evidence  the  requirements  of  paragraphs 
(b)(l)(i)(A)  or  (b)(l)(i)(B)  of  this  section. 

(iii)  If  the  applicant's  fear  of  future 
threat  to  life  or  freedom  is  unrelated  to 
the  past  persecution,  the  applicant  bears 
the  burden  of  establishing  that  it  is  more 
likely  than  not  that  he  or  she  would 
suffer  such  harm. 

(2)  Future  threat  to  life  or  freedom.  An 
applicant  who  has  not  suffered  past 
persecution  may  demonstrate  that  his  or 
her  life  or  freedom  would  be  threatened 
in  the  future  in  a  country  if  he  or  she 
can  establish  that  it  is  more  likely  than 
not  that  he  or  she  would  be  persecuted 
on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion  upon  removal  to 
that  country.  Such  an  applicemt  cannot 
demonstrate  that  his  or  her  life  or 
freedom  would  be  threatened  if  the 
asylum  officer  or  immigration  judge 
finds  that  the  applicant  could  avoid  a 
future  threat  to  his  or  her  life  or  freedom 


by  relocating  to  another  part  of  the 
proposed  country  of  removal  and,  under 
edl  the  circumstances,  it  would  be 
reasonable  to  expect  the  applicant  to  do 
so.  In  evaluating  whether  it  is  more 
likely  than  not  that  the  applicant's  life 
or  freedom  would  be  threatened  in  a 
particular  country  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion,  the  asylum  officer  or 
immigration  judge  shall  not  require  the 
applicant  to  provide  evidence  diat  he  or 
she  would  be  singled  out  individually 
for  such  persecution  if: 

(i)  The  applicant  establishes  that  in 
that  country  there  is  a  pattern  or 
practice  of  persecution  of  a  group  of 
persons  similarly  situated  to  the 
applicant  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion;  and 

(ii)  The  applicant  establishes  his  or 
her  own  inclusion  in  and  identification 
with  such  group  of  persons  such  that  it 
is  more  likely  than  not  that  his  or  her 
life  or  freedom  would  be  threatened 
upon  return  to  that  country. 

(3)  Reasonableness  of  internal 
relocation.  For  purposes  of 
determinations  under  paragraphs  (b)(l} 
and  (b)(2)  of  this  section,  adjudicators 
should  consider,  among  other  things, 
whether  the  applicant  would  face  other 
serious  harm  in  the  place  of  suggested 
relocation;  any  ongoing  civil  strife 
within  the  country;  administrative, 
economic,  or  judicial  infrastructure; 
geographical  limitations;  and  social  and 
cultural  constraints,  such  as  age,  gender, 
health,  and  social  and  familial  ties. 
These  factors  may  or  may  not  be 
relevant,  depending  on  all  the 
circumstances  of  the  case,  and  are  not 
necessarily  determinative  of  whether  it 
would  be  reasonable  for  the  applicant  to 
relocate. 

(i)  In  cases  in  which  the  applicant  has 
not  established  past  persecution,  the 
applicant  shall  bear  the  burden  of 
establishing  that  it  would  not  be 
reasonable  for  him  or  her  to  relocate, 
unless  the  persecutor  is  a  government  or 
is  government-sponsored. 

(ii)  In  cases  in  which  the  persecutor 
is  a  government  or  is  government- 
sponsored,  or  the  applicant  has 
established  persecution  in  the  past,  it 
shall  be  presumed  that  internal 
relocation  would  not  be  reasonable, 
unless  the  Service  establishes  by  a 
preponderance  of  the  evidence  that 
under  all  the  circumstances  it  would  be 
reasonable  for  the  applicant  to  relocate. 
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§§  208.1 9  through  208.23    [Redesignated  as 
§§  208.20  through  208.24.  respectively]. 

13.  Sections  208.19  through  208.23 
are  redesignated  as  §§  208.20  through 
208.24,  respectively. 

14.  Section  208.19  is  added  to  read  as 
follows: 

§208.19    Decisions. 

The  decision  of  an  asylum  officer  to 
grant  or  to  deny  asylum  or  to  refer  an 
asylum  application,  in  accordance  with 
§  208.14(b)  or  (c),  shall  be 
communicated  in  writing  to  the 
apphcant.  Pursuant  to  §  208.9(d).  an 
applicant  must  appear  in  person  to 
receive  and  to  acknowledge  receipt  of 
the  decision  to  grant  or  deny  asylum,  or 
to  refer  an  asylum  application  unless,  in 
the  discretion  of  the  asylum  office 
director,  service  by  mail  is  appropriate. 
A  letter  communicating  denial  of 
asylum  or  referral  of  the  application 
shall  state  the  basis  for  denial  or  referral 
and  include  an  assessment  of  the 
applicant's  credibility. 

15.  Newly  redesignated  §208.21  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  208.21     Admission  of  the  asytee's  spouse 
and  children. 

(a)  Eligibility.  In  accordance  with 
section  208(b)(3)  of  the  Act,  a  spouse,  as 
defined  in  section  10l(a)(35)  of  the  Act, 
8  U.S.C.  1101(a)(35),  or  child,  as  defined 
in  section  101(b)(1)  of  the  Act,  also  may 
be  granted  asylum  if  accompanying,  or 
following  to  join,  the  principal  alien 
who  was  granted  asylum,  unless  it  is 
determined  that  the  spouse  or  child  is 
ineligible  for  asyliun  under  section 
208(b)(2){A)(i),  (ii),  (iii),  (iv)  or  (v)  of  the 
Act  for  applications  filed  on  or  after 
April  1,  1997,  or  under 
§  208.13(c)(2)(i)(A),  (C),  (D),  (E).  or  (F) 
for  applications  filed  before  April  1, 
1997. 
***** 

16.  Newly  redesignated  §  208.22  is 
revised  to  read  as  follows: 

§  208.22    Effect  on  exclusion,  deportation, 
and  removal  proceedings. 

An  alien  who  has  been  granted 
asylum  may  not  be  deported  or  removed 
unless  his  or  her  asylum  status  is 
terminated  pursuant  to  §  208.24.  An 
alien  in  exclusion,  deportation,  or 
removal  proceedings  who  is  granted 
withholding  of  removal  or  deportation, 
or  deferral  of  removal,  may  not  be 
deported  or  removed  to  the  country  to 
which  his  or  her  deportation  or  removal 
is  ordered  withheld  or  deferred  unless 
the  withholding  order  is  terminated 
pursuant  to  §  208.24  or  deferral  is 
terminated  pursuant  to  §  208.17(d)  or 
(e). 


17.  Newly  redesignated  §  208.24  is 
amended  by: 

a.  Revising  paragraph  (b)(1); 

b.  Redesignating  paragraphs  (e)  and  (f) 
as  paragraphs  (f)  and  (g),  respectively; 

c.  Aoding  a  new  paragraph  (e);  and 

d.  Revising  newly  redesignated 
paragraphs  (f)  and  (g),  to  read  as  follows: 

§  208.24    Termination  of  asylum  or 
withholding  of  removal  or  deportation. 

***** 

(b)**  * 

(1)  The  alien  is  no  longer  entitled  to 
withholding  of  deportation  or  removal 
because,  owing  to  a  fundamental  change 
in  circumstances  relating  to  the  original 
claim,  the  alien's  life  or  freedom  no 
longer  would  be  threatened  on  account 
of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion  in  the  country  from 
which  deportation  or  removal  was 
withheld. 
***** 

(e)  Removal  proceedings.  When  an 
alien's  asylum  status  or  withholding  of 
removal  or  deportation  is  terminated 
under  this  section,  the  Service  shall 
initiate  removal  proceedings,  as 
appropriate,  if  the  alien  is  not  already  in 
exclusion,  deportation,  or  removal 
proceedings.  Removal  proceedings  may 
take  place  in  conjunction  with  a 
termination  hearing  scheduled  under 

§  208.24(f). 

(f)  Termination  of  asylum,  or 
withholding  of  deportation  or  removal, 
by  an  immigration  judge  or  the  Board  of 
Inunigration  Appeals.  An  immigration 
judge  or  the  Board  of  Immigration 
Appeals  may  reopen  a  case  pursuant  to 
§  3.2  or  §  3.23  of  this  chapter  for  the 
pmpose  of  terminating  a  grant  of 
asylum,  or  a  withholding  of  deportation 
or  removal.  In  such  a  reopened 
proceeding,  the  Service  must  establish, 
by  a  preponderance  of  evidence,  one  or 
more  of  the  grounds  set  forth  in 
paragraphs  (a)  or  (b)  of  this  section.  In 
addition,  an  immigration  judge  may 
terminate  a  grant  of  asylum,  or  a 
withholding  of  deportation  or  removal, 
made  imder  the  jurisdiction  of  the 
Service  at  any  time  after  the  alien  has 
been  provided  a  notice  of  intent  to 
terminate  by  the  Service.  Any 
termination  under  this  paragraph  may 
occiu  in  conjimction  with  an  exclusion, 
deportation,  or  removal  proceeding. 

(g)  Termination  of  asylum  for  arriving 
aliens.  If  the  Service  determines  that  an 
applicant  for  admission  who  had 
previously  been  granted  asyliun  in  the 
United  States  falls  within  conditions  set 
forth  in  §  208.24  and  is  inadmissible, 
the  Service  shall  issue  a  notice  of  intent 
to  terminate  asylum  and  initiate 
removal  proceedings  under  section  240 


of  the  Act.  The  alien  shall  present  his 
or  her  response  to  the  intent  to 
terminate  during  proceedings  before  the 
immigration  judge. 

18.  Section  208.30  is  revised  to  read 
as  follows: 

§208.30    Credible  fear  determinations 
involving  stowaways  and  applicants  for 
admission  found  inadmissible  pursuant  to 
section  212(a)(6)(C)  or  212(a)(7)  of  the  Act. 

(a)  Jurisdiction.  The  provisions  of  this 
subpart  apply  to  aliens  subject  to 
sections  235(a)(2)  and  235(b)(1)  of  the 
Act.  Pursuant  to  section  235(b)(1)(B)  of 
the  Act,  the  Service  has  exclusive 
jurisdiction  to  make  credible  fear 
determinations,  and  the  Executive 
Office  for  Immigration  Review  has 
exclusive  jurisdiction  to  review  such 
determinations.  Except  as  otherwise 
provided  in  this  subpart,  paragraphs  (b) 
through  (g)  of  this  section  are  the 
exclusive  procedures  applicable  to 
credible  fear  interviews,  determinations, 
and  reviews  under  section  235Cb)(l)(B) 
of  the  Act. 

(b)  Treatment  of  dependents.  A 
spouse  or  child  of  an  alien  may  be 
included  in  that  alien's  credible  fear 
evaluation  and  determination,  if  such 
spouse  or  child: 

(1)  Arrived  in  the  United  States 
concurrently  with  the  principal  alien; 
and 

(2)  Desires  to  be  included  in  the 
principal  alien's  determination. 
However,  any  alien  may  have  his  or  her 
credible  fear  evaluation  and 
determination  made  separately,  if  he  or 
she  expresses  such  a  desire. 

(c)  Authority.  Asylum  officers 
conducting  credible  fear  interviews 
shall  have  the  authorities  described  in 
§  208.9(c). 

(d)  Interview.  The  asylum  officer,  as 
defined  in  section  235(b)(1)(E)  of  the 
Act,  will  conduct  the  interview  in  a 
nonadversarial  manner,  separate  and 
apart  from  the  general  public.  The 
purpose  of  the  interview  shall  be  to 
elicit  all  relevant  and  useful  information 
bearing  on  whether  the  applicant  has  a 
credible  fear  of  persecution  or  fortius, 
and  shall  conduct  the  interview  as 
follows: 

(1)  If  the  officer  conducting  the 
credible  fear  inferview  determines  that 
the  alien  is  unable  to  participate 
effectively  in  the  interview  because  of 
illness,  fatigue,  or  other  impediments, 
the  officer  may  reschedule  the 
interview. 

(2)  At  the  time  of  the  interview,  the 
asylum  officer  shall  verify  that  the  alien 
has  received  Form  M— 444,  Information 
about  Credible  Fear  Interview  in 
Expedited  Removal  Cases.  The  officer 
shall  also  determine  that  the  alien  has 


an  understanding  of  the  credible  fear 
determination  process. 

(3)  The  alien  may  be  required  to 
register  his  or  her  identity  electronically 
or  through  any  other  means  designated 
by  the  Attorney  General. 

(4)  The  alien  may  consult  with  a 
person  or  persons  of  the  alien's 
choosing  prior  to  the  interview  or  any 
review  thereof,  and  may  present  other 
evidence,  if  available.  Such  consultation 
shall  be  at  no  expense  to  the 
Government  and  shall  not  unreasonably 
delay  the  process.  Any  person  or 
persons  with  whom  the  alien  chooses  to 
consult  may  be  present  at  the  interview 
and  may  be  permitted,  in  the  discretion 
of  the  asylum  officer,  to  present  a 
statement  at  the  end  of  the  interview. 
The  asylum  officer,  in  his  or  her 
discretion,  may  place  reasonable  limits 
on  the  niunber  of  persons  who  may  be 
present  at  the  interview  and  on  the 
length  of  the  statement. 

(5)  If  the  alien  is  unable  to  proceed 
effectively  in  English,  and  if  the  asylum 
officer  is  unable  to  proceed  competently 
in  a  language  chosen  by  the  alien,  the 
asylum  officer  shall  arrange  for  the 
assistance  of  an  interpreter  in 
conducting  the  interview.  The 
interpreter  must  be  at  least  18  years  of 
age  and  may  not  be  the  applicant's 
attorney  or  representative  of  record,  a 
witness  testifying  on  the  applicant's 
behalf,  a  representative  or  employee  of 
the  applicant's  coimtry  of  nationality, 
or,  if  the  applicant  is  stateless,  the 
applicant's  country  rff  last  habitual 
residence. 

(6)  The  asylum  officer  shall  create  a 
summary  of  the  material  facts  as  stated 
by  the  applicant.  At  the  conclusion  of 
the  interview,  the  officer  shall  review 
the  summary  with  the  alien  and  provide 
the  alien  with  an  opportunity  to  correct 
any  errors  therein. 

(e)  Determination.  (1)  The  asylum 
officer  shall  create  a  written  record  of 
his  or  her  determination,  including  a 
summary  of  the  material  facts  as  stated 
by  the  applicant,  any  additional  facts 
relied  on  by  the  officer,  and  the  officer's 
determination  of  whether,  in  light  of 
such  facts,  the  alien  has  established  a 
credible  fear  of  persecution  or  torture. 

(2)  In  determining  whether  the  alien 
has  a  credible  fear  of  persecution,  as 
defined  in  section  235{b)(l)(B)(v)  of  the 
Act,  or  a  credible  fear  of  torture,  the 
asylum  officer  or  immigration  judge 
shall  consider  whether  the  alien's  case 
presents  novel  or  unique  issues  that 
merit  consideration  in  a  full  hearing 
before  an  immigration  judge. 

(3)  If  an  alien  is  able  to  establish  a 
credible  fear  of  persecution  or  torture 
but  appears  to  be  subject  to  one  or  more 
of  the  mandatory  bars  to  applying  for,  or 


being  granted,  asyliun  contained  in 
section  208(a)(2)  and  208(b)(2)  of  the 
Act,  or  to  withholding  of  removal 
contained  in  section  241(b)(3)(B)  of  the 
Act,  the  Service  shall  nonetheless  place 
the  alien  in  proceedings  under  section 
240  of  the  Act  for  full  consideration  of 
the  alien's  claim,  if  the  alien  is  not  a 
stowaway.  If  the  alien  is  a  stowaway, 
the  Service  shall  place  the  alien  in 
proceedings  for  consideration  of  the 
alien's  claim  pursuant  to  §  208.2(c)(3). 

(4)  An  asylum  officer's  determination 
shall  not  become  final  until  reviewed  by 
a  supervisory  asylum  officer. 

(f)  Procedures  for  a  positive  credible 
fear  finding.  If  an  alien,  other  than  an 
alien  stowaway,  is  found  to  have  a 
credible  fear  of  persecution  or  torture, 
the  asylum  officer  will  so  inform  the 
alien  and  issue  a  Form  1-862,  Notice  to 
Appear,  for  full  consideration  of  the 
asylum  and  withholding  of  removal 
claim  in  proceedings  under  section  240 
of  the  Act.  If  an  alien  stowaway  is  found 
to  have  a  credible  fear  of  persecution  or 
torture,  the  asylum  officer  will  so 
inform  the  alien  and  issue  a  Form  1-863, 
Notice  of  Referral  to  Immigration  Judge, 
for  full  consideration  of  the  asylum 
claim,  or  the  withholding  of  removal 
claim,  in  proceedings  under  §  208.2(c). 
Parole  of  the  alien  may  be  considered 
only  in  accordance  with  section 
212(d)(5)  of  the  Act  and  §212.5  of  this 
chapter. 

(g)  Procedures  for  a  negative  credible 
fear  finding.  (1)  If  an  alien  is  found  not 
to  have  a  credible  fear  of  persecution  or 
torture,  the  asylum  officer  shall  provide 
the  alien  with  a  written  notice  of 
decision  and  inquire  whether  the  alien 
wishes  to  have  an  immigration  judge 
review  the  negative  decision,  using 
Form  1-869,  Record  of  Negative  Credible 
Fear  Finding  and  Request  for  Review  by 
Immigration  Judge.  The  alien  shall 
indicate  whether  he  or  she  desires  such 
review  on  Form  1-869.  A  refusal  by  the 
alien  to  make  such  indication  shall  be 
considered  a  request  for  review. 

(i)  If  the  alien  requests  such  review, 
or  refuses  to  either  request  or  decline 
such  review,  the  asylum  officer  shall 
arrange  for  detention  of  the  alien  and 
serve  him  or  her  with  a  Form  1-863, 
Notice  of  Referral  to  Immigration  Judge, 
for  review  of  the  credible  fear 
determination  in  accordance  with 
paragraph  (f)(2)  of  this  section. 

(ii)  If  the  alien  is  not  a  stowaway  and 
does  not  request  a  review  by  an 
immigration  judge,  the  officer  shall 
order  the  alien  removed  and  issue  a 
Form  1-860,  Notice  and  Order  of 
Expedited  Removal,  after  review  by  a 
supervisory  asylum  officer. 

(iii)  If  the  alien  is  a  stowaway  and  the 
alien  does  not  request  a  review  by  an 


immigration  judge,  the  asylum  officer 
shall  refer  the  alien  to  the  district 
director  for  completion  of  removal 
proceedings  in  accordance  with  section 
235(a)(2)  of  the  Act. 

(2)  Review  by  immigration  judge  of  a 
negative  credible  fear  finding. 

(1)  The  asylum  officer's  negative 
decision  regarding  credible  fear  shall  be 
subject  to  review  by  an  immigration 
judge  upon  the  applicant's  request,  or 
upon  the  applicant's  refusal  either  to 
request  or  to  decline  the  review  after 
being  given  such  opportunity,  in 
accordance  with  section 
235(b)(l)(B)(iii){III)oftheAct. 

(ii)  The  record  of  the  negative  credible 
fear  determination,  including  copies  of 
the  Form  1-863,  the  asylum  officer's 
notes,  the  summary  of  the  material  facts, 
and  other  materials  upon  which  the 
determination  was  based  shall  be 
provided  to  the  immigration  judge  with 
the  negative  determination. 

(iii)  A  credible  fear  hearing  shall  be 
closed  to  the  public  unless  the  alien 
states  for  the  record  or  submits  a  written 
statement  that  the  alien  is  waiving  that 
requirement;  in  that  event  the  hearing 
shall  be  open  to  the  public,  subject  to 
the  immigration  judge's  discretion  as 
provided  in  §3.27. 

(iv)  Upon  review  of  the  asylum 
officer's  negative  credible  fear 
determination: 

(A)  If  the  inunigration  judge  concurs 
with  the  determination  of  the  asylum 
officer  that  the  alien  does  not  have  a 
credible  fear  of  persecution  or  torture, 
the  case  shall  be  returned  to  the  Service 
for  removal  of  the  alien.  The 
immigration  judge's  decision  is  final 
and  may  not  be  appealed.  The  Service, 
however,  may  reconsider  a  negative 
credible  fear  finding  that  has  been 
concurred  upon  by  an  immigration 
judge  after  providing  notice  of  its 
reconsideration  to  the  immigration 
judge. 

(B)  If  the  immigration  judge  finds  that 
the  alien,  other  than  an  alien  stowaway, 
possesses  a  credible  fear  of  persecution 
or  torture,  the  immigration  judge  shall 
vacate  the  order  of  the  asylum  officer 
issued  on  Form  1-860  and  the  Service 
may  conunence  removal  proceedings 
under  section  240  of  the  Act,  during 
which  time  the  alien  may  file  an 
application  for  asylum  and  withholding 
of  removal  in  accordance  with 

§  208.4(b)(3)(i). 

(C)  If  the  immigration  judge  finds  that 
an  alien  stowaway  possesses  a  credible 
fear  of  persecution  or  torture,  the  alien 
shall  be  allowed  to  file  an  application 
for  asylum  and  withholding  of  removal 
before  the  immigration  judge  in 
accordance  with  §  208.4(b)(3)(iii).  The 
immigration  judge  shall  decide  the 
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application  as  provided  in  that  section. 
Such  decision  may  be  appealed  by 
either  the  stowaway  or  the  Service  to 
the  Board  of  Immigration  Appeals.  If  a 
denial  of  the  application  for  asylum  and 
for  withholding  of  removal  becomes 
final,  the  alien  shall  be  removed  from 
the  United  States  in  accordance  with 
section  235(a){2)  of  the  Act.  If  an 
approval  of  the  application  for  asylum 
or  for  withholding  of  removal  becomes 
final,  the  Service  shall  terminate 
removal  proceedings  under  section 
235(a)(2)  of  the  Act. 

Dated:  November  27,  2000. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  00-30601  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4410-10-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 109  and  110 
[Notice  2000—21] 

General  Public  Political 
Communications  Coordinated  With 
Candidates  and  Party  Committees; 
Independent  Expenditures 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  transmittal  of 
regulations  to  Congress. 

summary:  The  Federal  Election 
Commission  is  adopting  new  rules  to 
address  expenditures  for  coordinated 
commimications  that  include  clearly 
identified  candidates,  and  that  are  paid 
for  by  persons  other  than  candidates, 
candidates'  authorized  committees,  and 
party  committees.  The  rules  address 
expenditures  for  commimications  made 
at  the  request  or  suggestion  of  a 
candidate,  authorized  committee  or 
party  committee;  as  well  as  those  where 
any  such  person  has  exercised  control 
or  decision-making  authority  over  the 
communication,  or  has  engaged  in 
substantial  discussion  or  negotiation 
with  those  involved  in  creating, 
producing,  distributing  or  paying  for  the 
communication.  The  Commission  is 
also  revising  the  definition  of 
"independent  expenditure,"  to  conform 
with  this  new  definition.  Further 
changes  to  the  rules  on  coordination 
between  political  party  committees  and 
their  candidates  are  awaiting  the 
outcome  of  a  pending  Supreme  Court 
case.  Additional  information  is 
provided  in  the  supplementary 
information  that  follows. 
DATES:  Further  action,  including  the 
annoimcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 


days  pursuant  to  2  U.S.C.  438(d).  A 
dociunent  aimouncing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C.  Smith,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer, 
Attorney,  999  E  Street,  NW., 
Washington,  D.C.  20463,  (202)  694-1650 
or  (800)  424-9530  (toll  ft-ee). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  issuing  final  rules  at  11 
CFR  100.23  that  address  coordinated 
communications  that  include  clearly 
identified  candidates,  that  are  paid  for 
by  persons  other  than  candidates, 
candidates'  authorized  committees,  and 
party  committees.  The  rules  address 
communications  made  at  the  request  or 
suggestion  of  a  candidate,  authorized 
committee  or  party  committee;  as  well 
as  those  where  a  candidate,  authorized 
committee,  or  party  committee  has 
exercised  control  or  decision-making 
authority  over  the  communication,  or 
has  engaged  in  substantial  discussion  or 
negotiation  with  those  involved  in 
creating,  producing,  distributing  or 
paying  for  the  communication.  Other 
than  the  requirement  that  covered 
communications  include  a  clearly 
identified  candidate,  the  new  rules 
contain  no  content  standard.  The 
Commission  is  also  revising  its  rules  at 
11  CFR  100.16  and  109.1,  which  define 
"independent  expenditure,"  to  conform 
with  this  new  definition;  and  making 
conforming  amendments  to  1 1  CFR 
110.14,  the  section  of  the  Commission's 
rules  that  deals  with  contributions  to 
and  expenditures  by  delegates  and 
delegate  committees. 

Section  438(d)  of  Title  2,  United 
States  Code,  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  Because 
these  rules  were  approved  by  the 
Commission  on  November  30,  2000, 
which  is  less  than  30  legislative  days 
before  the  adjournment  of  the  106th 
Congress,  the  Commission  plans  to 
transmit  them  to  Congress  on  the  first 
day  of  the  107th  Congress,  which  will 
occur  in  January  2001.  A  Notice 
announcing  the  effective  date  of  these 
rules  will  be  published  in  the  Federal 
Register. 

Explanation  and  Justification 

The  Federal  Election  Campaign  Act,  2 
U.S.C.  431  et  seq.  ("FECA"  or  the  "Act") 
prohibits  corporations  and  labor 
organizations  from  using  general 


treasury  funds  to  make  contributions  to 
a  candidate  for  federal  office.  2  U.S.C. 
441b(a).  It  also  imposes  limits  on  the 
amount  of  money  or  in-kind 
contributions  that  other  persons  may 
contribute  to  federal  campaigns.  2 
U.S.C.  441a(a).  Individuals  and  persons 
other  than  corporations,  labor 
organizations,  government  contractors 
and  foreign  nationals  can  make 
independent  expenditures  in 
connection  with  federal  campaigns.  11 
CFR  110.4(a)  and  115.2.  Independent 
expenditiues  must  be  made  without 
cooperation  or  consultation  with  any 
candidate,  or  any  authorized  committee 
or  agent  of  a  candidate;  and  they  shall    • 
not  be  made  in  concert  with,  or  at  the 
request  or  suggestion  of,  any  candidate, 
or  any  authorized  committee  or  agent  of 
a  candidate.  2  U.S.C.  431(17). 

Expenditures  that  are  coordinated 
with  a  candidate  or  campaign  are 
considered  in-kind  contributions. 
Buckley  \.  Valeo,  424  U.S.  1,  46-47 
(1976)  (footnote  omitted)  ["Buckley"); 
Federal  Election  Commission  v.  The 
Christian  Coalition.  52  F.Supp.2d  45,  85 
(D.D.C.  1999)  ("Christian  Coalition").  As 
such,  they  are  subject  to  the  limits  and 
prohibitions  set  out  in  the  Act.  The  Act 
defines  "contribution"  at  2  U.S.C. 
431(8)  to  include  any  gift,  subscription, 
loan,  advance,  or  deposit  of  money  or 
anything  of  value  made  by  any  person 
for  the  piupose  of  influencing  any 
election  for  federal  office. 

The  Commission  is  promulgating  new 
rules  at  11  CFR  100.23  that  define  the 
term  coordinated  general  public 
political  communication.  They 
generally  follow  the  standard  articulated 
by  the  United  States  District  Court  for 
the  District  of  Columbia  in  the  Christian 
Coalition  decision,  supra.  This  decision 
sets  out  at  length  the  standards  to  be 
used  to  determine  whether  expenditures 
for  communications  by  unauthorized 
committees,  advocacy  groups  and 
individuals  are  coordinated  with 
candidates  or  qualify  as  independent 
expenditures. 

A.  History  of  the  Rulemaking 

This  rulemaking  was  originally 
initiated  to  implement  the  Supreme 
Court's  plurality  opinion  in  Colorado 
Republican  Federal  Campaign 
Committee  v.  Federal  Election 
Commission,  518  U.S.  604  (1996) 
[Colorado  /)  concerning  the  application 
of  section  441a(d)  of  the  FECA.  In  that 
decision,  the  Court  concluded  that 
political  parties  are  capable  of  making 
independent  expenditures  on  behalf  of 
their  candidates  for  federal  office,  and 
that  it  would  violate  the  First 
Amendment  to  subject  such 


independent  expenditiues  to  the  section 
441a(d)  expenditure  limits.  Id.  at  2315. 

Section  441a(d)  permits  national, 
state,  and  local  committees  of  political 
parties  to  make  limited  general  election 
campaign  expenditures  on  behalf  of 
their  candidates,  which  are  in  addition 
to  the  amount  they  may  contribute 
directly  to  those  candidates.  2  U.S.C. 
441a(d).  These  section  441a(d) 
expenditures  are  commonly  referred  to 
as  "coordinated  party  expenditiu-es." 
Prior  to  the  Colorado  case,  it  was 
presiuned  that  party  committees  could 
not  make  expenditures  independent  of 
their  candidates. 

The  Commission  notes  that  not  all 
coordinated  expenditures  constitute 
communications.  In  fact,  party 
committees  may  use  their  coordinated 
expenditure  limits  to  pay  for  many  other 
types  of  expenses  incurred  by 
candidates,  including  staff  costs,  polling 
and  other  services. 

Following  the  Colorado  I  Supreme 
Coiul  decision,  the  Democratic 
Senatorial  Campaign  Committee  and  the 
Democratic  Congressional  Campaign 
Committee  filed  a  Petition  for 
Rulemaking  urging  the  Commission  to 
(1)  repeal  or  amend  11  CFR  110.7(b)(4) 
to  the  extent  that  that  paragraph 
prohibited  national  committees  of 
political  parties  fi-om  making 
independent  expenditures  for 
congressional  candidates;  (2)  repeal  or 
amend  11  CFR  Part  109  with  respect  to 
which  expenditures  qualify  as 
"independent";  and  (3)  issue  new  rules 
to  provide  meaningful  guidance 
regarding  independent  expenditures  by 
the  national  committees  of  political 
parties.  Although  the  Petition  for 
Rulemaking  urged  changes  only  in  the 
rules  applicable  to  national  committees 
of  political  parties,  the  Commission's 
rulemaking  also  sought  comment  on 
proposed  changes  to  the  provisions 
■  governing  state  and  local  party 
committees,  as  well  as  coordination  by 
outside  groups  with  either  candidates  or 
party  committees. 

In  response  to  the  Colorado  I  decision, 
the  Commission  promulgated  a  Final 
Rule  on  August  7,  1996  which  repealed 
paragraph  (b)(4)  of  section  110.7.  See  61 
F.R.  40961  (Aug.  7,  1996).  That 
paragraph  had  provided  that  party 
committees  could  not  make 
independent  expenditures  in 
connection  with  federal  campaigns.  On 
the  same  date,  the  Commission  also 
published  a  Notice  of  Availability 
("NOA")  seeking  comment  on  the 
remainder  of  the  Petitioners"  requests. 
See  61  F.R.  41036  (Aug.  7,  1996).  No 
statements  supporting  or  opposing  the 
petition  were  received  by  the  close  of 
the  comment  period. 


On  May  5, 1997  the  Commission 
published  an  NPRM  ua  which  it  sought 
comments  on  proposed  revisions  to 
these  regulations.  62  FR  24367  (May  5, 
1997).  Comments  in  response  to  this 
NPRM  were  received  fi-om  Common 
Cause;  thef^  Democratic  National 
Committee  ("DNC");  the  Democratic 
Senatorial  Campaign  Committee 
("DSCC")  and  the  Democratic 
Congressional  Campaign  Committee 
("DCCC")  (joint  comment);  the  Internal 
Revenue  Service  ("IRS");  the  National 
Republican  Congressional  Committee 
("NRCC");  the  National  Republican 
Senatorial  Conunittee  ("NRSC");  the 
National  Right  to  Life  Committee;  the 
Republican  National  Committee 
("RNC");  and  the  United  States 
Chamber  of  Commerce.  On  June  18, 
1997,  the  Commission  held  a  public 
hearing  on  this  Notice,  at  which 
witnesses  testified  on  behalf  of  Common 
Cause,  the  DNC,  the  DSCC  and  the 
DCCC,  the  National  Right  to  Life 
Committee,  the  NRSC,  and  the  RNC. 

The  IRS  foimd  no  conflict  with  the 
Internal  Revenue  Code  or  that  agency's 
regulations  with  regard  to  any  Notice 
considered  in  the  course  of  this 
rulemaking.  All  other  comments 
received  in  connection  with  this 
rulemaking  will  be  discussed  infra. 

The  Commission  subsequently 
decided  to  hold  the  1997  rulemaking  in 
abeyance  until  it  received  further 
direction  from  the  courts.  The 
coordinated  spending  limits  were 
invalidated  on  constitutional  grounds 
by  the  district  court  in  Colorado 
Republican  Federal  Campaign 
Committee  v.  Federal  Election 
Commission,  41  F.  Supp.  2d  1197  (D. 
Colo.  1999)  [Colorado  U),  on  remand 
fi'om  the  Colorado  I  Supreme  Court 
decision.  In  May  2000,  that  decision 
was  affirmed  by  the  Court  of  Appeals  for 
the  Tenth  Circuit.  213  F.3d  1221  (lOth 
Cir.  2000).  The  Supreme  Court  has  now 
agreed  to  review  this  decision.  2000  WL 
1201886  (U.S.  Oct.  10,  2000)  (No.  00- 
191). 

On  December  16, 1998,  the 
Commission  published  a  new  NPRM 
putting  forth  proposed  amendments  to 
its  rules  governing  publicly  financed 
presidential  primary  and  general 
election  candidates.  63  FR  69524  (Dec. 
16,  1998).  Issues  concerning 
coordination  between  party  committees 
and  their  presidential  candidates,  which 
had  been  raised  in  the  earlier  NPRM, 
were  addressed  in  the  public  funding 
rulemaking.  For  example,  the  1998 
NPRM  put  forward  narrative  proposals 
regarding  a  content-based  standard  for 
coordinated  communications  made  to 
the  general  public.  It  also  sought 
comment  on  coordination  between  the 


national  committees  of  political  parties 
and  their  presidential  candidates  with 
respect  to  poll  results,  media 
production,  consultants,  and  employees 
whose  services  are  intended  to  benefit 
the  parties'  eventual  presidential 
nominees. 

The  Commission  received  seven 
written  comments  on  coordinated 
expenditures  in  response  to  the  1998 
NPRM.  Commenters  included  the 
Brennan  Center  for  Justice  at  New  York 
University  School  of  Law  ("Brennan 
Center");  Common  Cause  and 
Democracy  21  (joint  comment);  the 
DNC;  the  James  Madison  Center  for  Free 
Speech;  Perot  '96;  the  RNC;  and  the  law 
firm  of  Ryan.  Phillips.  Utrecht.  & 
MacKinnon,  and  Patricia  Fiori,  Esq. 
(joint  comment).  The  Commission 
subsequently  reopened  the  comment 
period  and  held  a  public  hearing  on 
March  24,  1999,  at  which  witnesses 
representing  the  DNC;  the  James 
Madison  Center  for  Free  Speech;  the 
RNC;  and  Ryan,  Phillips.  Utrecht  & 
MacKinnon  presented  testimony  on 
coordination  issues. 

On  November  3,  1999,  the 
Commission  promulgated  new 
paragraph  (d)  of  section  110.7, 
addressing  pre-nomination  coordinated 
expenditures.  64  FR  59606  (Nov.  3, 
1999).  The  new  paragraph  states  that 
party  committees  may  make  coordinated 
expenditures  in  connection  with  the 
general  election  campaign  before  their 
candidates  have  been  nominated.  It 
further  states  that  all  pre-nomination 
coordinated  expenditiu-es  are  subject  to 
the  section  441a(d)  coordinated 
expenditure  limitations,  whether  or  not 
the  candidate  with  whom  they  are 
coordinated  receives  the  party's 
nomination.  Please  note  that  new 
§  110.7(d)  applies  to  all  federal 
elections.  For  additional  information, 
see  Explanation  and  Justification  for 
Section  110.7,  Party  Committee 
Coordinated  Expenditures  and 
Spending  Limits  (2  U.S.C.  441a(d)).  64 
FR  42579,  42580-81  (Aug.  5,  1999). 

The  Commission  published  the 
document  that  serves  as  the  primary 
basis  for  these  final  rules,  a 
Supplemental  Notice  of  Proposed 
Rulemaking  ("SNPRM")  addressing 
general  public  political  communications 
coordinated  with  candidates,  on 
December  9.  1999.  64  FR  68951  (Dec.  9. 
1999).  The  Commission  received  15 
comments  in  response  to  the  SNPRM, 
from  the  Alliance  for  Justice;  the 
American  Federation  of  Labor-Congress 
of  Industrial  Organizations  ("AFL- 
CIO  ");  the  Brennan  Center;  The 
Coalition;  Common  Cause  and 
Democracy  21  (joint  comment);  the 
DNC;  the  DSCC  and  DCCC  (joint 
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comment);  the  First  Amendment  Project 
of  the  Americans  Back  in  Charge 
Foimdation;  the  IRS;  the  James  Madison 
Center  for  Free  Speech;  J.  B.  Mixon,  Jr.; 
the  Nationcd  Education  Association;  the 
NRSC;  the  RNC;  and  United  States 
Senators  Russell  D.  Feingold,  John 
McCain,  Carl  Levin  and  Richard  J. 
Durbin  (joint  comment).  In  addition,  the 
Commission  held  a  public  hearing  on 
the  SNPRM  on  February  16,  2000,  at 
which  nine  witnesses  testified  on  behalf 
of  the  Alliance  for  Justice,  the  AFL-CIO, 
the  Americans  Back  in  Charge 
Foimdation,  the  Brennan  Center,  The 
Coalition,  the  DNC,  the  DSCC  and 
DCCC,  the  James  Madison  Center  for 
Free  Speech,  and  the  RNC. 

B.  The  Christian  Coalition  Decision 

The  Christian  Coalition  case  arose  out 
of  an  FEC  enforcement  action  alleging 
coordination  between  the  Christian 
Coalition  and  various  federal  campaigns 
in  connection  with  the  1990, 1992,  and 
1994  elections,  resulting  in 
disbursements  from  the  Coalition's 
general  corporate  treasury  for  voter 
guides,  "get  out  the  vote"  activities, 
direct  mailings  and  payments  to 
speakers.  The  Christian  Coalition 
characterized  these  activities  as 
independent  corporate  speech;  while 
the  FEC  alleged  that,  because  of  the 
varying  degrees  of  interaction  between 
the  Christian  Coalition  and  those 
candidates  and  their  campaigns,  the 
activities  must  be  treated  as  in-kind 
contributions  that  violated  the  Act's 
contribution  limits  and/or  prohibitions. 

In  setting  out  a  working  definition  of 
"coordination,"  the  Christian  Coalition 
court  explained  that  "the  standard  for 
coordination  must  be  restrictive, 
limiting  the  universe  of  cases  triggering 
potential  enforcement  actions  to  those 
situations  in  which  the  coordination  is 
extensive  enough  to  make  the  potential 
for  corruption  through  legislative  quid 
pro  quo  palpable  without  chilling 
protected  contact  between  candidates 
and  corporations  and  unions."  52 
F.Supp.Zd  at  88-89.  The  court 
continued,  "First  Amendment  clarity 
demands  a  definition  of  "coordination" 
that  provides  the  clearest  possible 
guidance  to  candidates  and 
constituents,  while  balancing  the 
Government's  compelling  interest  in 
preventing  corruption  of  the  electoral 
process  with  fundamental  First 
Amendment  rights  to  engage  in  political 
speech  and  political  association."  Id.  at 
91.  In  its  opinion  the  district  court 
referred  to  "expressive  expenditures," 
as  opposed  to  expenditures  for  other 
types  of  campaign  support,  and  defined 
a  "coordinated  expressive  expenditure" 
as  "one  for  a  commimication  made  for 


the  purpose  of  influencing  a  federal 
election  in  which  the  spender  is 
responsible  for  a  substantial  portion  of 
the  speech  and  for  which  the  spender's 
choice  of  speech  has  been  arrived  at 
after  coordination  with  the  campaign." 
Id.  at  85,  n.  45. 

The  coiul  went  on  to  explain  that  "an 
expressive  expenditure  becomes 
'coordinated,'  where  the  candidate  or 
her  agents  can  exercise  control  over,  or 
where  there  has  been  substantial 
discussion  or  negotiation  between  the 
campaign  and  the  spender  over  a 
communication's:  (1)  Contents;  (2) 
timing;  (3)  location,  mode,  or  intended 
audience  (e.g.,  choice  between 
newspaper  or  radio  advertisement);  or 
(4)  'volume'  (e.g.,  number  of  copies  of 
printed  materials  or  frequency  of  media 
spots).  'Substantial  discussion  or 
negotiation'  is  such  that  the  candidate 
and  spender  emerge  as  partners  or  joint 
venturers  in  the  expressive  expenditure, 
but  the  candidate  and  spender  need  not 
be  equal  partners."  Id.  at  92.  The  court 
acknowledged  that  "a  standard  that 
requires  'substantial'  an3^hing  leaves 
room  for  factual  dispute,"  but  reasoned 
that  the  standard  reflects  a  reasonable 
balance  between  possibly  chilling  some 
protected  speech  and  the  need  to  protect 
against  the  "real  dangers  to  the  integrity 
of  the  electoral  process"  expressive 
expenditiues  may  present.  Id. 

■phe  district  court  then  applied  this 
standard  to  the  challenged  campaign 
activities.  In  most  instances  the  court 
did  not  find  coordination.  For  example, 
the  court  found  no  coordination 
between  the  Christian  Coalition  and  the 
Bush-Quay le  campaign  in  the 
preparation  of  voter  guides  in 
connection  with  the  1992  presidential 
campaign,  explaining  that,  while  the 
campaign  was  generally  aware  President 
Bush  would  compare  favorably  in  the 
eyes  of  the  target  audience  with  the 
other  candidates  profiled  in  the  guides, 
the  campaign  sta^  did  not  seek  to 
discuss  the  issues  that  would  be 
profiled  or  how  they  would  be  worded. 
Nor  did  they  seek  to  influence  the 
Coalition's  decisions  as  to  how  many 
guides  would  be  produced,  and  when 
and  where  they  would  be  distributed. 
Id.  at  93-95.  Similarly,  the  fact  that  a 
Coalition  official  served  as  a  volunteer 
in  a  1994  House  campaign  and  also 
made  decisions  as  to  where  the 
Coalition's  voter  guides  would  be 
distributed  in  connection  with  that 
campaign  did  not  amount  to 
coordination  where  the  official  did  not 
make  his  decisions  based  on  any 
discussions  or  negotiations  with  the 
campaign  for  which  he  volimteered.  Id. 
at  95-96.  In  contrast,  the  covul  found 
coordination  where  the  Coalition 


provided  a  Senate  campaign  consultant 
with  a  commercially  valuable  mailing 
list.  Id.  at  96.  The  Commission 
subsequenUy  decided  not  to  appeal  the 
district  court's  decision. 

C.  Other  Court  Decisions 

In  Clifton  v.  Federal  Election 
Commission,  114  F.3d  1309  (1st  Cir. 
1997),  cert,  denied,  118  S.Ct.  1036 
(1998)  ["Clifton"),  the  United  States 
Court  of  Appeals  for  the  First  Circuit 
ruled  that  coordination  in  the  context  of 
voter  guides  "implie(s)  some  measiu^  of 
collaboration  beyond  a  mere  inquiry  as 
to  the  position  taken  by  a  candidate  on 
an  issue."  114  F.3d  at  1311,  citing 
Buckley,  424  U.S.  at  46-47  and  n.  53 
(1976).  The  covut  invalidated  those 
portions  of  the  Commission's  voter 
guide  regulations  at  1 1  CFR 
114.4(c)(5)(i)  and  (ii)(C)  that  limit  any 
contact  with  candidates  to  written 
inquiries  and  replies,  and  generally 
require  all  candidates  for  the  same  office 
to  receive  equal  space  and  prominence 
in  the  guide.  Id.  at  1317.  The  court  also 
invalidated  the  Commission's  voting 
record  rules  at  11  CFR  114.4(c)(4)  to  the 
extent  they  could  be  read  to  prohibit 
mere  inquiries  to  candidates.  Id '  In 
Federal  Election  Commission  v.  Public 
Citizen,  Inc.,  64  F.Supp.2d  1327  (N.D. 
Ga.  1999),  a  federal  district  court 
followed  the  Clifton  "collaboration" 
language  in  holding  that  contacts 
between  a  public  interest  group  and  a 
candidate  made  in  connection  with  an 
advertising  campaign  to  defeat  a 
candidate  for  the  House  of 
Representatives  were  not  coordinated 
for  FECA  piuposes.  The  Commission 
did  not  appeal  that  portion  of  the  Public 
Citizen  decision  that  addresses  the 
coordination  standard. 

D.  General  Concerns  Raised  by 
Commenters 

The  commenters  and  witnesses  raised 
several  general  points  in  connection 
with  the  SNPRM.  Several  noted  that  the 
FECA  does  not  use  the  terms 
"coordinated"  or  "coordination"  in 
discussing  campaign  contributions  and 
expenditures.  This  regulation  uses  the 
single  term  "coordination"  to 
encompass  those  expendittues 
described  in  2  U.S.C.  441a(a)(7)(B)(i)  as 
made  "in  cooperation,  consultation,  or 


'  On  July  20,  1999,  the  Commission  received  a 
Petition  for  Rulemaking  from  the  James  Madison 
Center  for  Free  Speech,  on  behalf  of  the  Iowa  Right 
to  Life  Committee,  seeking  repeal  of  the  rules  at  11 
CFR  114.4(c)(4)  and  (c)(5)  to  reflect  the  Clifton 
decision.  The  Commission  published  an  NOA  on 
this  petition  on  Aug.  25,  1999.  64  FR  46319  (Aug. 
25, 1999).  Further  action  on  that  petition,  which  is 
related  to  the  issues  addressed  in  this  rulemaking, 
will  be  taken  by  the  Commission  after  this 
rulemaking  has  been  concluded. 


concert  with,  or  at  the  request  or 
suggestion  of,  a  candidate."  The 
statutory  terms  are  not  inherently  clear, 
nor  does  the  Act's  legislative  history 
provide  much  guidance.  Thus,  these 
rules  will  fill  what  is  largely  a  vacuum 
in  this  area.  All  of  the  commenters, 
regardless  of  the  positions  they 
espoused,  asked  the  Commission  to 
issue  clear  rules  that  provide  the 
regulated  commimity  with  sufficient 
guidance  to  easily  understand  which 
communications  come  within  the 
definition. 

One  commenter,  citing  Buckley,  424 
U.S.  at  48  (1976),  argued  that  the 
Commission  was  powerless  to  act  in  this 
area,  because  it  had  not  shown  that 
covered  commimications  involved 
actual  corruption  between  those  making 
the  communications  in  question  and  the 
recipient  candidates.  However,  after  the 
SNPRM  was  published,  the  Supreme 
Court's  decision  in  Nixon  v.  Shrink 
Missouri  Government  PAC,  120  S.Ct. 
897  (2000)  [Shrink  Missouri)  upheld  the 
constitutionality  of  State  contribution 
limits,  which  the  Court  said  could  be 
based,  inter  alia,  on  newspaper  accounts 
that  inferred  the  impropriety  of  large 
contributions.  Id.  at  907.  While  some 
commenters  argued  that  the  holding  in 
Shrink  Missouri  is  limited  to  non- 
federal contributions,  others  stated  that, 
in  their  view,  this  decision  vitiates  the 
need  for  the  Commission  to  find  quid 
pro  quo  corruption  in  a  particular  case 
before  taking  action  in  this  area.  The 
Commission  agrees  with  this  latter  view, 
that  the  holding  in  Shrink  Missouri  is 
applicable  to  federal  contribution  limits, 

E.  Content  of  Covered  Communications 

Several  commenters  urged  the 
Commission  to  limit  the  definition  of 
general  public  political  communications 
to  communications  that  contain 
"express  advocacy"  of  the  election  or 
defeat  of  a  clearly  identified  candidate, 
i.e.,  those  covered  by  the  Commission's 
definition  of  "express  advocacy"  as 
defined  at  11  CFR  100,22(a).  That 
paragraph  requires  the  use  of  individual 
words  or  phrases  that,  in  context,  can 
have  no  other  reasonable  meaning  than 
to  urge  the  election  or  defeat  of  one  or 
more  clearly  identified  candidate(s). 
They  argued  that  express  advocacy  is 
constitutionally  required  even  for 
communications  specifically  requested 
by  a  candidate  to  benefit  the  candidate's 
campaign.  Other  commenters,  citing  the 
definition  of  "independent 
expenditure"  at  2  U.S.C.  431(17),  supra, 
argued  that  any  contact  with  a  candidate 
or  campaign  should  result  in 
coordination. 

Several  commenters  urged  the 
Commission  to  limit  the  definition  of 


general  public  political  communications 
to  communications  that  refer  to  clearly 
identified  candidates  in  their  status  as 
candidates,  or  otherwise  refer  to  an 
election.  They  noted,  for  example,  that 
Members  of  Congress  run  for  office 
virtually  full-time,  and  argued  that 
communications  that  referred  to  them  in 
passing  should  not  be  subject  to  this 
standard. 

The  Buckley  CouTl  emphasized  the 
necessity  of  avoiding  vague  or 
overbroad  regulation  of  political  speech. 
424  U.S.  at  42^4,  77-80.  In  light  of 
these  constitutional  concerns,  the 
Commission's  goal  in  adopting  §  100.23 
is  to  establish  a  test  that  (1)  provides 
reasonable  certainty  as  to  which 
communications  between  a  person  and 
a  candidate  or  a  party  committee  rise  to 
the  level  of  coordination;  and  (2) 
properly  balances  the  Commission's 
"interest  in  unearthing  disguised 
contributions,"  C7i/ifon,  114  F,3d  at 
1315,  with  the  right  of  the  citizemy  to 
engage  in  discussions  about  public 
issues  with  candidates.  Buckley,  424 
U.S.  at  14. 

The  Commission  is  addressing  the 
constitutional  concerns  raised  in 
Buckley  by  creating  a  safe  harbor  for 
issue  discussion.  Section  100.23(d) 
makes  it  clear  that  a  candidate's  or 
political  party's  response  to  an  inquiry 
regarding  the  candidate's  or  party's 
position  on  legislative  or  public  policy 
issues  will  not  suffice  to  establish 
coordination.  In  addition,  the 
Commission's  new  rules  establish  a 
"buffer  zone"  for  protected  speech  by 
requiring  that  discussions  or 
negotiations  regarding  certain  aspects  of 
a  communication  must  be  "substanlial" 
and  result  in  "collaboration  or 
agreement"  in  order  to  rise  to  the  level 
of  coordination.  See  §  100.23(c)(2)(iii). 
At  a  minimum,  this  new  rule  is  more 
protective  of  First  Amendment  rights 
than  the  standard  it  is  replacing. 

The  Commission  is  not  adopting  any 
content  standard  as  a  part  of  these  rules 
at  this  time.  There  were  significant 
disagreements  among  commenters  over 
what  content  standard,  if  any.  should  be 
adopted.  There  is  a  substantial  argument 
that  any  of  the  content  standards 
suggested  could  be  under-inclusive  in 
the  context  of  coordination.  Some 
advertising  by  campaigns,  for  instance, 
does  not  include  express  advocacy  and 
does  not  refer  specifically  to  candidates 
as  candidates  or  state  that  they  are 
running  for  election.  Allowing 
candidates,  campaigns  and  political 
parties  to  ask  corporations,  labor  unions 
or  other  persons  to  sponsor  that  kind  of 
advertising  without  limit  or  disclosiu-e 
could  "give  short  shrift  to  the 
government's  compelling  interest  in 


preventing  real  and  perceived 
corruption  that  can  flow  from  large 
campaign  contributions."  Christian 
Coalition,  52  F.Supp.2d  at  88. 

The  argument  that  a  commimication 
must  constitute  express  advocacy  in 
*  order  to  fall  within  the  definition  of 
"expenditure,"  2  U.S.C.  431(9).  in  all 
circumstances  (and  thus  be  controlling 
for  purposes  of  defining  a  "coordinated 
expenditure")  is  not  being  addressed  in 
this  rulemaking.  See  Republican 
National  Committee  v.  Federal  Election 
Commission,  1:98CV1207  (June  25,  1998 
D.  D.C.)  (slip  op.),  afTd,  No.  98-5263 
(DC.  Cir.  Nov.  6,  1998).  The  term 
"expenditure"  includes  any  purchase, 
payment,  distribution,  loan,  advance, 
deposit,  or  gift  of  money  or  anything  of 
value,  made  by  any  person  for  the 
purpose  of  influencing  any  election  for 
Federal  office.  Exceptions  to  this 
definition  are  set  forth  at  section 
431(9)(B). 

A  content  element  in  the  definition  of 
coordination  may  be  more  useful  in  the 
context  of  political  party 
communications  coordinated  with 
candidates,  a  topic  which  will  be 
addressed  in  a  subsequent  phase  of  this 
rulemaking.  In  the  party-candidate 
context  the  principal  question  could 
become  how  an  expenditure  is  reported 
rather  than  how  it  is  financed  or 
whether  it  is  reported  at  all.  The 
Commission  may  revisit  the  issue  of  a 
content  standard  for  all  coordinated 
communications  when  it  considers 
candidate-party  coordination. 

Section  100.16  Definition  of 
"independent  expenditure" 

The  Commission  is  amending  the 
definition  of  independent  expenditure 
in  this  section  to  track  more  closely  the 
statutory  definition  of  independent 
expenditure.  See  2  U.S.C.  431(17).  It  is 
also  adding  a  conforming  amendment, 
to  indicate  that  the  meaning  of  the 
phrase  "made  with  the  cooperation  of, 
or  in  consultation  with,  or  in  concert 
with,  or  at  the  request  or  suggestion  of, 
a  candidate  or  any  agent  or  authorized 
committee  of  such  candidate,"  is  now 
governed  by  11  CFR  100.23,  discussed 
infra,  instead  of  former  1 1  CFR 
109.1(b)(4),  which  has  been  repealed. 
Finally,  a  new  cross  reference  to  1 1  CFR 
109.1  alerts  readers  to  the  additional 
information  on  independent 
expenditures  contained  in  that  section. 

Section  100.23  Coordinated  General 
Public  Political  Communications 

The  Commission  is  adding  a  new 
section,  11  CFR  100,23,  to  its  rules,  to 
address  expenditures  for  coordinated 
communications  made  for  the  purpose 
of  influencing  federal  elections  that  are 
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paid  for  by  persons  other  than 
candidates,  candidates'  authorized 
conunittees,  and  party  committees.  The 
Commission  believes  it  is  appropriate  to 
place  this  language  in  a  separate  section 
of  the  rules  to  properly  alert  the 
regulated  community  of  this  standard. 

New  §  100.23  generally  follows  the 
language  of  the  Christian  Coalition 
decision,  discussed  above.  The 
Commission  is,  however,  using  the 
phrase  "expenditiires  for  general  public 
political  communications"  in  place  of 
"expressive  expenditure,"  the  term  used 
by  the  Christian  Coalition  court,  because 
these  rules  do  not  address  the  content 
standard  analysis  in  Christian  Coalition, 
and  "expenditures  for  general  public 
political  communications"  more 
precisely  describes  the  types  of 
communications  covered  by  these  rules. 
See  discussion  of  §  100.23(c)(1),  infra. 

There  was  no  consensus  among  the 
comments  and  witnesses  as  to  whether 
the  Commission  should  follow  the 
approach  set  forth  in  Christian 
Coalition.  Some  favored  this  overall 
approach  although  they  urged  the 
Commission  to  limit  coverage  to 
communications  that  contained  express 
advocacy.  As  explained  above,  the  rules 
do  not  address  this  further  limitation. 
Others  opposed  this  approach,  urging 
retention  of  a  broad  definition  of 
coordination. 

Although  the  final  rules  have  been 
modified  somewhat  fi-om  those 
proposed  in  the  SNPRM,  the 
Commission  continues  to  believe  that 
the  Christian  Coalition  court  correctly 
decided  which  communications  are 
"coordinated"  in  this  context.  While  the 
court  recognized  that  it  was  establishing 
a  difficidt  standard  to  meet,  the 
Commission  believes  the  court  correctly 
concluded  that  a  high  standard  is 
required  to  safeguard  protected  core 
First  Amendment  rights. 

Section  100.23(a}  Scope 

Paragraph  (a)(1)  of  this  section  states 
that  these  new  rules  apply  to 
expenditures  for  general  public  political 
communications  paid  for  by  separate 
segregated  funds,  nonconnected 
committees,  individuals,  or  any  other 
person  except  candidates,  authorized 
committees,  and  party  committees. 
Paragraph  {a)(2)  notes  that  coordinated 
party  expenditures  made  on  behalf  of  a 
candidate  pursuant  to  2  U.S.C.  441a(d) 
are  governed  by  11  CFR  110.7. 

In  the  SNPRM.  the  Commission 
sought  comments  on  whether  the 
standard  for  coordination  proposed  in 
that  document  should  be  applied  to 
political  party  expenditures  for  general 
public  political  communications  that 
are  coordinated  with  particular 


candidates.  All  party  committees  that 
commented  on  the  SNPRM  argued  that 
they  should  not  be  covered  by  these 
rules.  They  urged  the  Commission  to 
wait  imtil  Colorado  II  has  been  decided 
before  acting  in  that  area,  since  that 
decision  could  have  major  ramifications 
for  any  rules  that  might  have  been 
adopted  in  the  meantime. 

In  light  of  Colorado  II,  the 
Commission  is  not  amending  the  rules 
in  11  CFR  110.7  governing  coordinated 
expenditures  between  party  committees 
and  candidates  at  this  point.  The 
Commission  expects  that  additional 
guidance  will  be  forthcoming  in  that 
decision,  at  which  time  it  will  re- 
examine this  aspect  of  the  rulemaking. 

Section  100.23(b)  Treatment  of  General 
Public  Political  Communications  as 
Expenditures  and  Contributions 

As  explained  above,  for  purposes  of 
the  FECA,  a  coordinated  expenditure  is 
considered  both  an  expenditure  by  the 
person  making  the  expenditure  and  an 
in-kind  contribution  to  the  recipient 
candidate  or  political  committee. 
Consistent  with  such  treatment, 
paragraph  (b)  of  §  100.23  states  that  any 
expenditiu'e  covered  by  these  rules  shall 
be  treated  as  both  an  expenditure  imder 
11  CFR  100.8(a)  and  an  in-kind 
contribution  under  1 1  CFR 
100.7(a)(l)(iii).  As  such,  it  is  subject  to 
the  contribution  limits  of  2  U.S.C.  441a 
and  must  be  reported  as  both  a 
contribution  and  an  expenditure  as 
required  at  2  U.S.C.  434.  Please  note 
that  the  new  rules  apply  not  only  to 
situations  in  which  separate  segregated 
funds  and  nonconnected  committees 
coordinate  their  expenditxires  with 
candidates,  but  also  where  they 
coordinate  with  party  committees,  thus 
clarifying  that  party  committees  can 
themselves  receive  coordinated 
contributions. 

Section  100.23(c)  Coordination  With 
Candidates  and  Party  Committees 

This  paragraph  contains  the  text  of 
the  coordination  standard:  it  addresses 
what  contact  between  a  campaign  and  a 
person  paying  for  a  communication 
made  in  cormection  with  that  campaign 
is  sufficient  to  bring  that 
communication  within  the  purview  of 
these  rules.  Please  note  that  the 
standards  set  forth  in  paragraphs  (2)(i), 
(2)(ii)  and  (2)(iii)  are  alternatives. 
Communications  that  meet  the  standard 
established  by  any  one  of  these 
paragraphs  are  considered  coordinated 
general  public  political  communications 
for  purposes  of  these  rules. 

The  SNPRM  proposed  alternative 
language  for  the  introductory  text  of  this 
paragraph.  Both  Alternatives, 


designated  Alternative  1-A  and 
Alternative  1-B,  stated  that  general 
public  political  communications  would 
be  considered  coordinated  if  paid  for  by 
any  person  other  than  a  candidate,  the 
candidate's  authorized  committee,  or  a 
party  committee,  provided  that  the 
requirements  set  forth  in  paragraphs 
(c)(2)(i),  (c)(2)(ii),  or  (c)(2)(iii)  of  this 
section,  infra,  were  met.  Alternative  1- 
B  would  have  added  an  additional 
requirement  before  a  communication  be 
considered  coordinated,  namely  that  it 
be  distributed  primarily  in  the 
geographic  area  in  which  the  candidate 
was  running.  Alternative  1-A  omitted 
this  geographical  restriction. 

The  SNPRM  explained  that 
Alternative  1-B  was  intended  to  ensure 
that  costs  of  national  legislative 
campaigns  that  refer  to  clearly- 
identified  candidates,  and  may  be 
designed  or  endorsed  by  one  or  more  of 
the  named  candidates,  not  be 
considered  expenditures  on  behalf  of 
those  candidates'  campaigns.  The 
Conunission  noted,  however,  two 
concerns  with  Alternative  1-B:  (1)  The 
definition  of  "coordination"  would 
exclude  media  broadcasts  to  several 
adjacent  states;  and  (2)  the  definition  of 
"coordination"  would  exclude 
communications  disseminated  in  one 
state  that  solicit  funds  on  behalf  of  a 
candidate  ruiuiing  in  another  state,  if 
contributors  are  asked  to  send  their 
contributions  directly  to  the  candidate 
on  whose  behalf  they  are  made. 

One  commenter  pointed  out  that  a 
geographic  limit  has  nothing  to  do  with 
the  concept  of  coordination.  No  one 
addressed  the  Commission's  concern 
that  Alternative  1-B  would  allow 
persons  to  solicit  contributions  to  be 
sent  directly  to  candidates  in  another 
state,  without  these  contributions  being 
considered  coordinated.  The 
Conunission  is  adopting  Alternative  1- 
A,  because  the  geographic  restriction 
does  not  get  at  the  question  of  whether 
the  parties  coordinated  a 
communication. 

Please  note  that,  in  the  SNPRM,  the 
requirement  at  paragraph  (1)  of  this 
section  that  covered  communications  be 
paid  for  by  any  person  other  than  the 
candidate,  the  candidate's  authorized 
committee,  or  a  party  committee,  was 
included  as  part  of  the  introductory  text. 
For  clarity,  the  Commission  has  decided 
to  place  this  language  in  a  separate 
paragraph. 

Section  100.23(c)(2)(i)  The  "Request  or 
Suggestion"  Standard 

The  Conunission  also  sought 
comment  on  two  alternatives  of  a 
provision,  to  be  located  in  paragraph 
(c)(2)(i),  which  addressed 


communications  made  at  the  request  or 
suggestion  of  the  candidate  or 
campaign,  and  those  authorized  by  a 
candidate  or  campaign.  Alternative  2-A 
stated  that  coordination  would  occur 
when  a  communication  is  created, 
produced  or  distributed  at  the  request  or 
suggestion  of,  or  when  authorized  by,  a 
candidate,  candidate's  authorized 
committee,  a  party  committee,  or  an 
agent  of  any  of  the  foregoing. 
Alternative  2-B  would  have  limited 
such  coordination  to  those  instances 
where  the  parties  also  discuss  the 
content,  timing,  location,  mode, 
intended  audience,  volume  of 
distribution  or  fi-equency  of  placement 
of  that  commimication,  the  result  of 
which  is  collaboration  or  agreement. 

One  commenter  urged  the 
Commission  to  adopt  Alternative  2-A, 
because  it  is  consistent  with  the 
statutory  language.  Another  foimd  even 
Alternative  2-B  to  be  overly  broad.  A 
party  committee  argued  that  the 
definition  was  overly  broad  as  applied 
to  party  committees;  however,  as 
discussed  above,  that  portion  of  the 
rulemaking  has  been  held  in  abeyance 
pending  the  Supreme  Coiul's  decision 
in  Colorado  II. 

The  Commission  is  adopting  an 
amended  version  of  Alternative  2-A 
because  it  is  more  consistent  with  the 
FECA  than  Alternative  2-B.  Section 
441a(a)(7)(B)(i)  states  that  "expenditures 
made  by  any  person  in  cooperation, 
consxdtation,  or  concert,  with,  or  at  the 
request  or  suggestion  of,  a  candidate, 
*   *   *  shall  be  considered  to  be  a 
contribution  to  such  candidate."  The 
new  rule  also  reflects  the  following 
language  in  the  Christian  Coalition 
decision:  "The  fact  that  the  candidate 
has  requested  or  suggested  that  a 
spender  engage  in  certain  speech 
indicates  that  the  speech  is  valuable  to 
the  candidate,  giving  such  expendit\u«s 
sufficient  contribution-like  quahties  to  . 
fall  within  the  Act's  prohibition  on 
contributions."  52  F.Supp.2d  at  91.  The 
Commission  has  accordingly  decided  to 
adopt  an  amended  version  of 
Alternative  2-A,  so  that  a 
commimication  made  at  the  request  or 
suggestion  of  a  candidate  will  be 
considered  to  be  coordinated  with  that 
candidate,  regardless  of  whether  any  of 
the  further  contacts  that  would  have 
been  required  by  Alternative  2-B  took 
place.  The  Commission  emphasizes  that 
this  regulation  encompasses  only 
requests  or  suggestions  for 
conmumications  to  the  general  public. 
Thus,  a  general  appeal  for  support 
would  clearly  not  fall  within  the  scope 
of  this  regulation. 

The  proposed  rules  indicated  that 
general  public  political  communications 


authorized  by  candidates  or  party 
committees  would  be  considered  to  be 
coordinated.  The  final  coordination 
rules  do  not  cover  authorized 
communications,  because  these 
expenditures  are  already  in-kind 
contributions  to  the  candidates  or  party 
committees  under  11  CFR 
100.7(a)(l)(iii),  and  thus  are  not 
mentioned  in  the  statutory  definition  of 
"independent  expenditure"  at  2  U.S.C. 
431(17).  Thus,  if  these  conmumications 
contain  express  advocacy  or  solicit 
contributions,  they  must  state  who  paid 
for  them,  and  if  applicable,  that  they  are 
authorized  by  the  candidate  or  the 
candidate's  committee.  See  11  CFR 
110.11(a)(1). 

The  SNPRM  sought  comments  on  a 
hypothetical  in  which,  shortly  before  an 
election,  a  candidate  complained  to  a 
supporter  that  no  one  had  publicized 
various  problems  in  the  personal  life  of 
his  opponent.  The  supporter  then  ran 
such  advertisements.  Most  of  those  who 
conunented  on  this  hypothetical 
thought  this  hypothetical  should  fall 
within  the  "request  or  suggestion" 
language.  However,  some  witnesses  said 
that  it  would  not  be  considered 
coordinated  under  either  Alternative  2- 
A  or  2-B,  and  urged  the  Commission  to 
revise  the  proposed  regulation  to  ensure 
that  such  conununications  would  in  fact 
be  considered  coordinated.  The 
Commission  notes  that  this  hypothetical 
turns  on  the  precise  language  used, 
which  would  be  needed  to  determine  if 
in  fact  the  candidate  requested  or 
suggested  that  the  supporter  nm  the 
advertisements  in  question.  If  the 
candidate  made  no  request  or 
suggestion,  the  communication  would 
not  be  coordinated  for  purposes  of  these 
rules. 

In  determining  whether  a  particvJar 
statement  by  a  candidate  or  committee 
constitutes  an  appeal  for  an  in-kind 
contribution  in  the  form  of  a  general 
public  political  commimication,  the 
Commission  will  consider  both  whether 
the  requested  action  appears  to  be  for 
the  purpose  of  influencing  a  Federal 
election  and  the  specificity  of  the 
request  or  suggestion.  Such 
determinations  would  turn  on  the  same 
factors  addressed  specifically  in  the 
"substantial  discussion"  standard,  infra, 
with  the  principal  difference  being  that 
a  request  or  suggestion  could  be  made 
by  a  candidate,  authorized  committee  or 
party  committee  without  any 
negotiation  or  immediate  response  from 
an  outside  group.  If  such  a  request  or 
suggestion  indicated  that  a 
communication  with  specified  content 
would  be  valuable  or  important  to  a 
candidate  or  committee,  then  pa)mients 


for  the  communication  would  constitute 
in-kind  contributions. 

One  commenter  proposed  an 
additional  hypothetical,  in  which  a 
candidate's  campaign  committee  chose 
to  target  only  urban  areas  with 
campaign  advertisements  because  it 
could  not  afford  to  cover  the  entire 
State.  The  director  of  a  rural  Political 
Action  Committee  ("PAC")  later  met  the 
campaign  manager  and  asked  whether 
the  campaign  would  be  nmning  ads  in 
rural  areas.  Told  that  it  would  not  be, 
due  to  lack  of  money,  the  rural  PAC 
paid  for  and  distributed  the  ads.  The 
Commission  notes  that  this  mailing 
would  be  covered  by  1 1  CFR 
109.1(d)(1),  part  of  the  Commission's 
definition  of  independent  expenditures, 
which  states  that  the  financing  or 
dissemination,  distribution,  or 
republication  of  any  campaign  materials 
prepared  by  a  candidate,  campaign 
committee  or  their  authorized  agent  is  a 
contribution  by  the  person  making  the 
expend! tiue,  but  not  an  expenditure  by 
the  candidate  or  committee  unless         *' 
coordination  is  present.  See  also  11  CFR 
100.7(a)(l)(iii). 

Section  100.23(c)(2)(ii)  The  "Control  or 
Decision-Making"  Standard 

Paragraph  (c)(2)(ii)  states  that 
communications  are  coordinated  if  the 
candidate  or  the  candidate's  agent,  or  a 
party  committee  or  its  agent,  has 
exercised  control  or  decision-making 
authority  over  the  content,  timing, 
location,  mode,  intended  audience, 
volume  of  distribution,  or  frequency  of 
placement  of  the  communication.  This 
standard  is  based  on  the  Christian 
Coalition  definition.  52  F.Supp.2d  at  92; 
and  it,  too,  would  turn  on  the  specific 
actions  involved  in  each  case.  "The 
commenters  did  not  focus  extensively 
on  this  portion  of  the  proposed 
definition. 

Section  100.23(c)(2)(iU)  The 
"Substantial  Discussion  or  Negotiation" 
Standard 

Under  11  CFR  100.23,  a  general 
public  political  communication  is 
considered  coordinated  if  it  is  made 
after  substantial  discussion  or 
negotiation  between  the  creator, 
producer  or  distributor  of  the 
communication,  or  person  paying  for 
the  communication,  and  a  candidate, 
candidate's  authorized  committee  or  a 
party  committee,  regarding  the  content, 
timing,  location,  mode,  intended 
audience,  volume  of  distribution  or 
frequency  of  placement  of  that 
conmiunication,  the  result  of  which  is 
collaboration  or  agreement.  The 
paragraph  further  provides  that 
substantial  discussion  or  negotiation 
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can  be  evidenced  by  one  or  more 
meetings,  conversations  or  conferences 
regarding  the  value  or  importance  of 
that  communication  for  a  particular 
election. 

Some  commenters  expressed 
uncertainty  about  the  scope  of 
"substantied,"  which  admittedly  "leaves 
room  for  factual  dispute."  Christian 
Coalition,  52  F.Supp.2d  at  92.  By 
including  the  word  "substantial,"  the 
Commission  intends  to  make  clear  that 
whether  or  not  "discussions  or 
negotiations"  satisfy  the  requirements  of 
§  100.23(c)(2)(iii)  will  depend  not  on 
their  frequency  but  on  their  substance. 
The  "substance"  must  go  beyond 
protected  issue  discussion  to  specific 
information  about  how  to  communicate 
an  issue  in  a  way  that  is  valuable  or 
important  for  the  campaign.  The 
Commission  has  concluded  that  when 
the  topic  of  discussion  tiuns  from  the 
candidate's  views  on  a  political  issue  to 
the  candidate's  views  on  how  to 
communicate  that  issue,  there  is  far 
greater  likelihood  of  collaboration. 
Thus,  numerous  discussions  with  a 
campaign  about  a  complex  or 
controversial  public  issue  woidd  not  be 
considered  "substantial"  for  the 
purposes  of  paragraph  (c)(2)(iii),  but  a 
brief  discussion  as  to  how  to  phrase  an 
issue,  or  as  to  which  issues  to 
emphasize,  could  be  considered 
"substantial." 

The  word  "substantial"  applies  not 
oidy  to  discussions  about  the  content  of 
a  communication,  but  also  to 
discussions  about  the  timing,  location, 
mode,  intended  audience,  volume  of 
distribution  or  frequency  of  placement 
of  a  communication.  In  those 
circumstances,  "substantial"  is  meant  to 
exclude  discussions  that  do  not  include 
enough  specific  information  for 
collaboration  or  agreement  to  occur.  For 
example,  if  a  person  states  that  he  is 
planning  to  pay  for  a  communication 
"soon,"  or  to  nm  the  ad  "on  TV," 
without  further  probing  from  the 
campaign,  this  would  not  be  considered 
"substantial." 

The  Commission  recognizes,  as  did 
the  Christian  Coalition  court,  that  use  of 
the  term  "substantial"  means  that 
determinations  involving  this  standard 
will  likely  be  fact-specific.  52  F.Supp.2d 
at  92.  Those  seeking  additional 
guidance  as  to  the  application  of  this 
standard  to  specific  facts  and 
circiunstances  are  encouraged  to  make 
use  of  the  Commission's  advisory 
opinion  process.  See  2  U.S.C.  437f  and 
11  CFR  Part  112. 

Section  100.23(d)  Exception 

Consistent  with  Buckley,  Christian 
Coalition,  and  Clifton,  paragraph  (d)  of 


new  section  100.23  provides  that  a 
candidate's  or  political  party's  response 
to  an  inquiry  regarding  the  candidate's 
or  the  party's  position  on  legislative  or 
public  policy  issues  does  not  alone 
make  the  communication  coordinated. 

Several  commenters  urged  the 
Conunission  to  broaden  this  exception 
to  include,  for  example,  public  policy 
aimoiuicements  or  communications 
disseminated  as  part  of  a  public  policy 
debate;  and  legislative  lobbying 
campaigns,  including  grass  roots 
lobbying.  While  the  Commission  is 
generally  sympathetic  to  these  concerns, 
it  can  be  difficult  to  distinguish  between 
lobbying  activities  and  electoral 
campaigning.  As  the  Buckley  Court 
explained,  "{T)he  distinction  between 
discussion  of  issues  and  candidates  and 
advocacy  of  election  or  defeat  of 
candidates  may  often  dissolve  in 
practical  application."  424  U.S.  at  42. 
Further,  some  of  these  communications 
may  have  components  that  could  trigger 
application  of  these  rules.  Thus  the 
Conunission  is  not  enacting  the  blanket 
exception  recommended  by  these 
commenters.  However,  the  Commission 
stresses  that  such  contacts,  while  not 
receiving  a  blanket  exception,  do  not 
necessarily  result  in  coordination.  The 
test  of  11  CFR  100.23  (c)  must  still  be 
met. 

Section  100.23(e)  Definitions 

This  paragraph  defines  the  terms 
"general  public  political 
commimications,"  "clearly  identified," 
and  "agent"  for  piuposes  of  these  rules. 
The  term  "general  public  political 
communications"  includes  those  made 
through  a  broadcasting  station, 
including  a  cable  television  operator; 
newspaper;  magazine;  outdoor 
advertising  facility;  mailing  or  any 
electronic  medium,  including  over  the 
Internet  or  on  a  web  site.  Including 
cable  television  broadcasts  is  consistent 
with  the  Commission's  candidate  debate 
regvdations  at  11  CFR  110.13(a)(2), 
while  including  commimications  made 
over  the  Internet  reflects  the  expanding 
role  of  that  medium  in  federal 
campaigns. 

Tne  definition  is  limited  to  those 
communications  having  an  intended 
audience  of  over  one  hundred  people. 
The  exclusion  of  commimications  with 
an  intended  audience  of  one  hundred 
people  or  fewer  mirrors  the 
Commission's  disclaimer  rules  at  11 
CFR  110.11(a)(3),  which  exempt  from 
the  disclaimer  requirements  direct 
mailings  of  one  himdred  pieces  or  less. 

The  term  "general  public  political 
communication"  is  similar  to  the  term 
"general  public  political  advertising," 
which  appears  in  three  places  in  the  Act 


and  in  several  sections  of  the 
regulations.  The  latter  term  has  similar 
and  generally  consistent  meanings  in 
the  Act  and  the  Commission's  rules.  For 
example,  the  definitions  of 
"contribution"  and  "expenditure"  at  2 
U.S.C.  431(8)(B)(v)  and  431(9)(B)(iv) 
respectively  refer  to  "broadcasting 
stations,  newspapers,  magazines,  or 
similar  types  of  general  public  political 
advertising."  Section  44ld(a)  of  the  Act, 
which  addresses  communications  that 
require  a  disclaimer,  includes  the  same 
list  and  adds  outdoor  advertising 
facilities  and  direct  mailings.  The 
corresponding  rules  are  found  at  11  CFR 
100.7(b)(9)  (definition  of 
"contribution"),  100.8(b){10)  (definition 
of  "expenditure"),  and  110.11(a)(1) 
(communications  requiring  disclaimers). 
The  Commission  therefore  believes  this 
term  is  preferable  to  "expressive 
communications,"  the  term  used  in  the 
Christian  Coalition  decision. 

The  Commission  sought  comments  on 
a  hypothetical  in  which  a  Savings  and 
Loan  League  runs  public  service 
announcements  intended  to  reinforce 
the  public's  confidence  in  the  safety  of 
deposits  in  savings  and  loan 
institutions.  The  announcements,  which 
are  run  in  January  of  an  election  year, 
feature  a  U.S.  Senator  who  is  a 
candidate  for  reelection.  The 
commenters  who  discussed  this 
hypothetical  argued  that  the 
announcements  should  not  be 
considered  coordinated  general  public 
political  communications,  both  because 
of  the  timing  of  the  aimouncements, 
early  in  an  election  year,  and  because 
they  had  no  electoral  content.  Although 
the  Commission  is  not  including  a 
specific  time  period  prior  to  an  election 
in  the  text  of  the  new  rules,  timing  is  an 
element  of  coordination  in  1 1  CFR 
100.23(c)(2)(ii)  and  (iii).  The  Christian 
Coalition  decision  supports  the  idea  that 
the  timing  of  a  communication  is  one 
aspect  of  whether  it  is  coordinated  with 
a  campaign.  Christian  Coalition,  52 
F.Supp.  3d  at  92.  However,  as  discussed 
above,  the  Commission  does  not  believe 
that  the  lack  of  electoral  content  is 
controlling. 

This  is  another  situation  that  would 
turn  on  the  specific  facts.  See  discussion 
of  the  first  hypothetical  discussed  in 
connection  with  paragraph  (c){2)(i), 
supra. 

Section  100.23(e)(2)  Definition  of 
"Clearly  Identified" 

The  new  rules  at  11  CFR  100.23(b) 
limit  their  coverage  to  communications 
that  include  a  "clearly  identified 
candidate."  Paragraph  (e)(2)  of  §  100.23 
explains  that  the  term  "clearly 
identified  candidate"  has  the  same 


meaning  as  that  in  11  CFR  100.17, 
which  is  based  on  2  U.S.C.  431(18). 
Thus,  it  includes  communications 
where  the  candidate's  name,  nickname, 
photograph,  or  drawing  appears,  or  the 
identity  of  the  candidate  is  otherwise 
apparent  through  an  unambiguous 
reference  such  as  "the  President,"  "your 
Congressman,"  or  "the  incumbent,"  or 
through  an  unambiguous  reference  to 
his  or  her  status  as  a  candidate  such  as 
"the  Democratic  Presidential  nominee" 
or  "the  Republican  candidate  for  Senate 
in  the  State  of  Georgia." 

Section  100.23(e)(3)  Definition  of 
"Agent" 

This  paragraph  notes  that  the 
definition  of  "agent"  for  purposes  of 
these  new  rules  is  identical  to  that 
found  at  11  CFR  109.1(b)(5),  part  of  the 
rules  defining  independent 
expenditures.  The  term  "agent"  in  this 
context  means  any  person  who  has 
actual  oral  or  written  authority,  either 
express  or  implied,  to  make  or  to 
authorize  the  making  of  expenditiures  on 
behalf  of  a  candidate;  or  any  person  who 
has  been  placed  in  a  position  within  the 
campaign  organization  where  it  would 
reasonably  appear  that  in  the  ordinary 
course  of  Ccunpaign-related  activities  he 
or  she  may  authorize  expenditures.  The 
Commission  is  including  this  cross 
reference  in  11  CFR  100.23  to  clarify 
that  the  term  has  the  same  meaning  in 
the  context  of  coordinated  general 
public  political  communications. 

Section  109.1  Independent  Expenditures 

]n  its  1997  NPRM,  the  Commission 
sought  comment  on  several  proposed 
revisions  to  this  section,  which  defines 
the  term  "independent  expenditure." 
The  commenters  and  witnesses  who 
addressed  this  issue  at  the 
Commission's  1997  public  hearing  had 
equally  wide-ranging  views  this  issue. 
However,  those  events  took  place  prior 
to  the  Christian  Coalition  decision, 
which  the  Commission  has  determined 
should  serve  as  the  basis  for  this 
definition. 

The  Commission  is  amending  the 
definition  of  "independent 
expenditiure"  in  paragraph  (a)  to  track 
more  closely  the  statutory  definition  of 
independent  expenditure.  See  2  U.S.C. 
431(17).  In  addition,  the  §  109.1(a) 
Commission  has  included  a  cross- 
reference  11  CFR  100.23,  to  indicate  that 
the  meaning  of  the  phrase  "made  with 
the  cooperation  of,  or  in  consultation 
with,  or  in  concert  with,  or  at  the 
request  or  suggestion  of,  a  candidate  or 
any  agent  of  authorized  committee  of 
such  candidate,"  is  now  clarified  by 
§  100.23,  instead  of  by  former  paragraph 
(b)(4)  of  §  109.1.  The  Commission  is 


deleting  paragraph  (b)(4)  because  the 
standards  for  coordination  set  forth  in 
that  section  were  overbroad.  See 
Christian  Coalition,  52  F.Supp.  at  90. 

Former  §  109.1(b)(4)  explained  what 
was  meant  by  the  phrase,  "made  with 
the  cooperation  or  with  the  prior 
consent  of,  or  in  consultation  with,  or  at 
the  request  or  suggestion  of,  a  candidate, 
or  any  agent,  or  authorized  committee  of 
the  candidate."  It  indicated  that  this 
covered  "any  arrangement, 
coordination,  or  direction  by  the 
candidate  or  his  or  her  agent  prior  to  the 
publication,  distribution,  display,  or 
broadcast  of  the  communication."  This 
phrase  has  been  clarified,  consistent 
with  the  Christian  Coalition  decision, 
and  moved  to  new  11  CFR  100.23(c)(2). 

Former  paragraph  (b)(4)  also 
addressed  contacts  between  the 
campaign  and  the  person  making  the 
expenditure.  For  example,  it  included, 
at  former  paragraph  (b)(4)(i)(A),  a 
presumption  that  coordination  applied 
to  expenditures  "based  on  information 
about  the  candidate's  plans,  projects,  or 
needs  provided  to  the  expending  person 
by  the  candidate,  or  by  the  candidate's 
agents,  with  a  view  toward  having  an 
expenditure  made."  The  Christian 
Coalition  court,  likening  this  regulation 
to  an  "insider  trading"  standard,  held  it 
to  be  overbroad.  52  F.Supp.  2d  at  89- 
91.  The  Commission  is  accordingly 
revising  this  paragraph  to  explain  that  a 
communication  is  "made  with  the 
cooperation  of,  or  in  consultation  with, 
or  at  the  request  or  suggestion  of,  a 
candidate  or  any  agent  or  authorized 
committee  of  such  candidate"  if  it  is  a 
coordinated  general  public  political 
communication  under  11  CFR  100.23. 

Section  110.14  Contributions  To  and 
Expenditures  By  Delegates  and  Delegate 
Committees 

This  section  of  the  Commission's 
rules  sets  forth  the  prohibitions, 
limitations  and  reporting  requirements 
under  the  Act  applicable  to  all  levels  of 
a  delegate  selection  process.  Paragraphs 
(f)(2)(i),  (f)(2)(ii),  (fl(3)(iii),  (i)(2)(i). 
(/)(2)(ii),  and  (i)(3)(iii)  address 
independent  expenditures  and  in-kind 
contributions.  The  Commission  is 
making  conforming  amendments  to 
these  paragraphs  to  reflect  new  11  CFR 
100.23  and  revised  11  CFR  109.1. 

Advisory  Opinions  Superseded 

The  Commission  has  in  the  past 
issued  Advisory  Opinions  ("AO")  that 
employed  a  broader  definition  of 
"coordination"  than  is  contained  in 
these  new  rules.  Many  of  these  AOs 
addressed  the  "insider  trading" 
situation  in  which  a  campaign  employee 
later  became  involved,  or  sought  to 


become  involved,  with  an  entity  that 
wished  to  make  independent 
expenditures.  This  prohibition  was 
found  to  be  overly  broad  by  the 
Christian  Coalition  court.  See 
discussion  of  revised  11  CFR 
109.1(b)(4),  supra,  which  has  been 
rewritten  to  reflect  that  aspect  of  the 
decision.  The  following  AOs  are 
superseded,  to  the  extent  they  conflict 
with  these  new  rules:  AOs  1999-17. 
1998-22,  1996-1,  1993-18,  1982-20. 
1980-116,  197»-80. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act] 

The  Commission  certifies  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  the  rules  follow 
court  decisions  that  expand  the 
definition  of  certain  coordinated 
communications  made  in  support  of  or 
in  opposition  to  clearly  identified 
federal  candidates.  The  rules  also 
permit,  but  do  not  require,  small  entities 
to  make  independent  expenditures. 
Therefore,  there  will  be  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 

11  CFR  Part  109 

Elections,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds.  Political  committees 
and  parties. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Chapter  I  of 
tide  1 1  of  die  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  100— SCOPE  AND  DERNmONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434(a)(ll),  and 
43B(a)(8). 

2.  Section  100.16  is  revised  to  read  as 
follows: 

§  100.16    Independent  expenditure  (2 
U.S.C.  431(17)). 

The  term  independent  expenditure 
means  an  expenditure  by  a  person  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  candidate  that  is  not  made 
with  the  cooperation  of  or  in 
consultation  with,  or  in  concert  with,  or 
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at  the  request  or  suggestion  of,  a 
candidate  or  any  agent  or  authorized 
committee  of  such  candidate.  A 
communication  is  "made  with  the 
cooperation  of,  or  in  consultation  with, 
or  in  concert  with,  or  at  the  request  or 
suggestion  of,  a  candidate  or  any  agent 
or  authorized  committee  of  such 
candidate"  if  it  is  a  coordinated  general 
public  political  commiuiication  under 
11  CFR  100.23.  See  11  CFR  109.1. 

3.  Section  100.23  is  added  to  read  as 
foUows: 

§  100.23    Coordinated  General  Public 
Political  Communications. 

(a)  Scope. 

(1)  This  section  applies  to 
expenditiu^s  for  general  public  political 
communications  paid  for  by  persons 
other  than  candidates,  authorized 
committees,  and  party  committees. 

(2)  Coordinated  party  expenditiwes 
made  on  behalf  of  a  candidate  pursuant 
to  2  U.S.C.  441a(d)  are  governed  by  11 
CFR  110.7. 

(b)  Treatment  of  expenditures  for 
general  public  political  communications 
as  expenditures  and  contributions.  Any 
expendit^u-e  for  general  public  political 
communication  that  includes  a  clearly 
identified  candidate  and  is  coordinated 
with  that  candidate,  an  opposing 
candidate  or  a  party  committee 
supporting  or  opposing  that  candidate  is 
both  an  expenditure  under  1 1  CFR 
100.8(a)  and  an  in-kind  contribution 
under  11  CFR  100.7(a)(l)(iii). 

(c)  Coordination  with  candidates  and 
party  committees.  An  expenditiu-e  for  a 
general  public  political  communication 
is  considered  to  be  coordinated  with  a 
candidate  or  party  committee  if  the 
communication — 

(1)  Is  paid  for  by  any  person  other 
than  the  candidate,  the  candidate's 
authorized  committee,  or  a  party 
committee,  and 

(2)  Is  created,  produced  or 
distributed — 

(i)  At  the  request  or  suggestion  of  the 
candidate,  the  candidate's  authorized 
committee,  a  party  committee,  or  the 
agent  of  any  of  the  foregoing; 

(ii)  After  the  candidate  or  the 
candidate's  agent,  or  a  party  committee 
or  its  agent,  has  exercised  control  or 
decision-making  authority  over  the 
content,  timing,  location,  mode, 
intended  audience,  volume  of 
distribution,  or  frequency  of  placement 
of  that  communication;  or 

(iii)  After  substantial  discussion  or 
negotiation  between  the  creator, 
producer  or  distributor  of  the 
communication,  or  the  person  pajdng 
for  the  communication,  and  the 
candidate,  the  candidate's  authorized 
committee,  a  party  committee,  or  the 


agent  of  such  candidate  or  committee, 
regarding  the  content,  timing,  location, 
mode,  intended  audience,  volume  of 
distribution  or  frequency  of  placement 
of  that  communication,  the  result  of 
which  is  collaboration  or  agreement. 
Substantial  discussion  or  negotiation 
may  be  evidenced  by  one  or  more 
meetings,  conversations  or  conferences 
regarding  the  value  or  importance  of  the 
communication  for  a  particular  election. 

(d)  Exception.  A  candidate's  or 
political  party's  response  to  an  inquiry 
regarding  the  candidate's  or  party's 
position  on  legislative  or  public  policy 
issues  does  not  alone  make  the 
communication  coordinated. 

(e)  Definitions.  For  purposes  of  this 
section: 

(1)  General  public  political 
communications  include  those  made 
through  a  broadcasting  station 
(including  a  cable  television  operator), 
newspaper,  magazine,  outdoor 
advertising  facility,  mailing  or  any 
electronic  medium,  including  the 
Internet  or  on  a  web  site,  with  an 
intended  audience  of  over  one  hundred 
people. 

(2)  Clearly  identified  has  the  same 
meaning  as  set  forth  in  11  CFR  100.17. 

(3)  Agent  has  the  same  meaning  as  set 
forth  in  11  CFR  109.1(b)(5). 

PART  109— INDEPENDENT 
EXPENDITURES  (2  U.S.C.  431(17), 
434(c)) 

4.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(17),  434(c), 
438(a)(8),  441d. 

5.  Section  109.1  is  amended  by 
revising  paragraphs  (a),  {b)(4)  and  {d)(l) 
to  read  as  follows: 

§  109.1     Definitions  (2  U.S.C.  431(17)). 

(a)  Independent  expenditure  means 
an  expenditure  by  a  person  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  candidate  that  is  not  made 
with  the  cooperation  of,  or  in 
consultation  with,  or  in  concert  with,  or 
at  the  request  or  suggestion  of,  a 
candidate  or  any  agent  or  authorized 
committee  of  such  candidate. 

(b)  *   *  * 

(4)  A  communication  is  "made  with 
the  cooperation  of,  or  in  consultation 
with,  or  in  concert  with,  or  at  the 
request  or  suggestion  of,  a  candidate  or 
any  agent  or  authorized  committee  of 
such  candidate"  if  it  is  a  coordinated 
general  public  political  communication 
under  11  CFR  100.23. 
***** 

(d)(1)  The  financing  of  the 
dissemination,  distribution,  or 


republication,  in  whole  or  in  part,  of 
any  broadcast  or  any  written,  graphic,  or 
other  form  of  campaign  materials 
prepared  by  the  candidate,  his  campaign 
committees,  or  their  authorized  agents 
shall  be  considered  a  contribution  for 
the  purposes  of  contribution  limitations 
and  reporting  responsibilities  by  the 
person  making  the  expenditure  but  shall 
not  be  considered  an  expenditure  by  the 
candidate  or  his  authorized  committees 
unless  the  dissemination,  distribution, 
or  republication  of  Ccimpaign  materials 
is  a  coordinated  general  public  political 
communication  imder  11  CFR  100.23 


PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

6.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d(a)(8).  438(a)(8).  441a,  44lb, 
441d.  441e,  441f,  441g  and  441h. 

7.  Section  110.14  is  amended  by 
revising  the  introductory  text  to 
paragraphs  (f)(2)(i)  and  (f)(2)(ii); 
paragraph  (f)(3)(iii);  the  introductory 
text  to  paragraphs  (i)(2)(i)  and  (i)(2)(ii); 
and  paragraph  (i)(3)(iii)  to  read  as 
follows: 

§  1 1 0.1 4    Contributions  to  and 
expenditures  by  delegates  and  delegate 
committees. 

***** 

(f)*   '   * 

(2)  *   *    * 

(i)  Such  expenditures  are  independent 
expendit\u-es  imder  11  CFR  part  109  if 
they  are  made  for  a  communication 
expressly  advocating  the  election  or 
defeat  of  a  clearly  identified  Federal 
candidate  that  is  not  a  coordinated 
general  public  political  conununication 
under  11  CFR  100.23. 
***** 

(ii)  Such  expenditures  are 
independent  expenditures  under  11 
CFR  part  109  if  they  are  made  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  Federal  candidate  that  is  not 
a  coordinated  general  public  political 
commiuiication  under  11  CFR  100.23. 
***** 

(3)*   *   * 

(iii)  Such  expenditures  are  not 
chargeable  to  the  presidential 
candidate's  expenditure  limitation 
under  11  CFR  110.8  unless  they  were 
coordinated  general  public  political 
communications  imder  11  CFR  100.23. 


(D*  ' 

•  *  * 


(2) 


(i)  Such  expenditures  are  in-kind 
contributions  to  a  Federal  candidate  if 
they  are  coordinated  general  public 
political  communications  under  11  CFR 
100.23. 
***** 

(ii)  Such  expenditures  are 
independent  expenditures  under  11 
CFR  part  109  if  they  are  made  for  a 
communication  expressly  advocating 
the  election  or  defeat  of  a  clearly 
identified  Federal  candidate  that  is  not 
a  coordinated  general  public  political 
communication  under  11  CFR  100.23. 
***** 

(3)  *   *   * 

(iii)  Such  expenditures  are  not 
chargeable  to  the  presidential 
candidate's  expenditure  limitation 
under  11  CFR  110.8  unless  they  were 
coordinated  general  public  political 
communications  under  11  CFR  100.23. 
*        *        *        *        * 

Dated:  November  30,  2000. 
Darryl  R.  Wold, 

Chairman,  Federal  Election  Commission. 
|FR  Doc.  00-31013  Filed  12-5-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM179:  Special  Conditions  No. 
25-168-SC] 

Special  Conditions:  Gulfstream 
Aerospace  Corporation  Model  G-1159, 
G-1159A,  and  G-1159B  Series 
Airplanes  as  Modified  by  Duncan 
Aviation;  High  Intensity  Radiated 
Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Gulfstream  Model  G- 
1159,  G-1159A,  and  G-1159B  series 
airplanes  modified  by  Duncan  Aviation. 
These  modified  airplanes  will  have  a 
novel  or  unusual  design  feature(s) 
associated  with  new  avionics/ 
electronics  and  electrical  systems  that 
will  perform  critical  functions.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  the 
Administrator  considers  necessary  to 


establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  November  29, 
2000.  Comments  must  be  received  on  or 
before  January  22,  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-114), 
Docket  No.  NM179,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  that 
address.  All  comments  must  be  marked: 
Docket  No.  NM179.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  certification 
program  for  Gulfstream  Model  G-1159, 
G-1159A,  and  G-1159B  series  airplanes, 
contact:  Meghan  Gordon,  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Standardization 
Branch,  ANM-113,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2138;  fax  (425) 
227-1149. 

For  information  on  the  general  subject 
of  HIRF,  contact:  Massoud  Sadeghi, 
Federal  Aviation  Administration, 
Transport  airplane  Directorate.  Airplane 
and  Flight  Crew  Interface  Branch, 
ANM-111, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2117;  fax  (425) 
227-1320. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  die  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Although  these  special  conditions  are 
being  issued  as  final  special  conditions 
without  prior  public  notice,  interested 
persons  are  invited  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  NM179."  The  postcard 
wrill  be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  September  13,  2000,  and  on 
September  20,  2000,  Duncan  Aviation, 
15745  South  Airport  Road,  Battle  Creek, 
Michigan  49015,  submitted  applications 
to  the  FAA  for  two  Supplemental  Type 
Certificates  (STC).  These  STC's  are  for 
modifying  Gulfstream  Aerospace  Model 
G-1159,  G-1159A,  and  G-1159B  series 
airplanes  to  include: 

•  The  Collins  FDS-2000  Flight 
Display  System;  and 

•  Dual  Collins  AHS-3000A  Altitude 
Heading  Reference  Systems. 

The  FDS-2000  system  is  a 
replacement  of  the  existing  electro- 
mechanical Attitude  Directional 
hidicator  (ADI)  and  Horizontal 
Situational  Indicator  (HSI)  flight 
instruments.  It  also  provides  additional 
functional  capability  and  redundancy  in 
the  system. 

The  AHS-3000A  system  is  a 
replacement  for  the  existing  electro- 
mechanical vertical  and  directional 
gyros.  It  also  provides  additional 
functional  capability  and  redundancy  in 
the  system. 

The  avionics/electronics  and 
electrical  systems  installed  in  the 
Guffstream" Model  G-1159,  G-1159A, 
and  G-1159B  airplanes  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

The  subject  Gulfstream  airplanes  are 
T-tail,  low  swept-wing  small  transport 
category  airplanes.  The  Model  G-1159 
airplane  is  powered  by  two  Rolls  Royce 
SPEY  RB  (163)  511-8  series  engines 
mounted  on  pylons  extending  from  the 
aft  fuselage,  and  it  has  a  maximum 
takeoff  weight  of  64,800  pounds.  The 
Models  G-1159A  and  G-1159B  are 
slightly  larger  than  the  Model  G-1159. 
These  models  are  powered  by  two  Rolls 
Royce  SPEY  RB  (163-25)  511-8  series 
engines,  and  have  a  maximum  takeoff 
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weight  of  69,700  pounds.  This  series  of 
airplanes  operates  with  a  2-pilot  crew 
and  can  hold  up  to  19  passengers. 

T)rpe  Certification  Basis 

Under  the  provisions  of  14  CFR 
§21.101,  Diincan  Aviation  must  show 
that  the  Gulfstream  Models  G-1159,  G- 
1159A,  and  G-1159B  airplanes,  as 
modified,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A12EA,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  modification.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A12EA  are  as  follows: 

1 .  For  the  Gulfstream  Model  G-1 159 
Airplane 

•  CAR  4b  dated  December  31,  1953, 
including  Amendments  4b- 1  through 
4b-14; 

•  Special  Regulations  SR422B  and 
SR450A; 

•  §25.1325  (effective  2/1/65); 

•  §  25.175  (effective  3/1/65)  in  lieu  of 
4b.l55(b); 

•  §  36.1(c)(2)  for  airplane  serial 
numbers  (S/N)  1  through  165  and  775 
approved  for  a  62,000  lb.  takeoff  weight; 

•  14  CFR  Part  36,  Appendix  C,  for 
airplane  S/N  166  through  299,  except 
249,  252, and  775; 

•  Special  Conditions  in  Attachment  A 
of  FAA  letter  to  Grumman,  dated  9/27/ 
65; 

•  Exemption  No.  695A,  CAR  4b.437, 
"Fuel  Jettisoning  System." 

2.  For  the  Model  G-1159  A  Airplane 

•  14  CFR  part  25  effective  February  1, 
1965,  and  Amendments  25-2  through 
25-8,  25-10,  25-12,  25-16  through  25- 
22,  25-24,  25-26,  25-27,  25-29  du-ough 
25-34,  25-37.  25-40  (as  applicable  to  a 
new  APU  installation); 

•  §  25.329  of  Part  25  dated  February 
1, 1965  (as  applied  to  a  new  autopilot 
installation); 

•  §  25.581  (lightning  protection)  of 
Amendment  25-23; 

•  §  25.771,  Amendment  25-4.  (A 
lockable  door  is  not  required  between 
the  pilot  and  passenger  compartments.); 

•  §  25.994  (crashworthiness  fuel 
system  components); 

•  §25.1309of  Amendment  25-41; 

•  Special  Federal  Aviation  Regulation 
(SFAR)  27  through  Amendment  2  (fuel 
venting  emission); 

•  14  CFR  part  36  through 
Amendment  36-8  (noise  requirements); 

•  Special  Conditions  contained  in  the 
FAA's  letter  to  Grumman,  dated  9/27/ 


65,  applicable  to  the  Gulfstream  Model 
G-1159  airplane,  are  also  applicable  to 
the  Gulfstream  Model  G-1159A 
airplane,  except  that  reference  to 
"4b.450"  in  the  "Cooling  Systems" 
special  conditions  is  replaced  by  "FAR 
25.1043  contained  in  Part  25  of  the  FAR, 
effective  2/1/65;" 

•  Special  Conditions  pertaining  to 
dynamic  gust  loads  contained  in  the 
enclosure  to  FAA  AEA-212  letter,  dated 
7/22/80. 

3.  For  the  Model  G-1159B 

•  Fuselage,  Empennage,  Autopilot, 
and  Noise: 

— Car  4b,  dated  December  31, 1953, 

including  Amendments  4b-l  through 

4b-14; 
— CAR  4b.450,  Cooling  Systems; 
— Special  Regulation  SR450A; 
— §  25.175  (effective  3/1/65)  in  lieu  of 

CAR  4b.l55(b); 
— §  25.771,  Amendment  25-4.  (A 

lockable  door  is  not  required  between 

the  pilot  and  passenger 

compartments.) 
—§25.1325  (effective  2/1/65); 
-§36.7(d)(3)(ii); 
— Special  Conditions  in  Attachment  A 

of  FAA  letter  to  Grumman,  dated  9/ 

27/65. 

•  Wing  Assembly,  Landing  Gear, 
Fuselage,  and  Empennage 
Modifications: 

—14  CFR  part  25,  effective  February  1, 
1965,  Amendments  25-2  through  25- 
8.  25-10.  25-12,  25-16  through  25- 
22,  25-24,  25-26, except 
§  25.1203(b)(3),  25-27,  25-29  dirough 
25-31,25-34.  25-37,  25-40  (as 
applicable  to  a  new  APU  installation); 

— §  25.581  (Lightning  Protection)  of 
Amendment  25-23; 

—§25.771,  Amendment  4  (A  lockable 
door  is  not  required  between  the  pilot 
and  passenger  compartments.); 

— §  25.994  (Crashworthiness  Fuel 
System  Components); 

—25.1309  of  Amendment  25-41; 

—§25.1329  (effective  2/1/65); 

—SFAR  27  du-ough  Amendment  2  (Fuel 
Venting  Emissions); 

— SpecialConditions  contained  in  the 
FAA's  letter  to  Gnunman.  dated  9/27/ 
65,  applicable  to  Gulfstream  Model 
G-1159  airplane,  are  also  applicable 
to  die  Gulfstream  Model  G-1159B 
airplane; 

— Special  Conditions  pertaining  to 
dynamic  gust  loads,  contained  in  the 
enclosure  to  FAA  letter  AEA-212, 
dated  7/22/80,  is  applicable  to  the 
Model  G-1159B  airplane. 
The  special  conditions  approved  in 

this  document  will  form  an  additional 

part  of  the  type  certification  basis  for 

these  airplanes, 
ff  the  Administrator  finds  that  the 

applicable  airworthiness  regulations 


(i.e.,  14  CFR  part  25  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Gulfstream  Model  G- 
1159,  11-59A,  and  G-1159B  airplanes 
modified  by  Duncan  Aviation  because 
of  a  novel  or  imusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49.  as 
required  by  §§11.28  and  11.29(b),  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Duncan  Aviation 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  already  included  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Gulfstream  Model  G-1159,  G- 
1159A,  and  G-1159B  airplanes  modified 
by  Duncan  Aviation  will  incorporate 
new  avionics/electronics  and  electrical 
systems  that  will  perform  critical 
functions.  These  systems  include  a  new 
flight  display  system  and  a  new  attitude 
heading  reference  system.  These 
systems  may  be  vulnerable  to  HIRF 
external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Gulfstream  Model  G-1159,  G- 
1159A,  and  G-1159B  airplanes  modified 
by  Duncan  Aviation.  These  special 
conditions  require  that  new  avionics/ 
electronics  and  electrical  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 


the  airplane,  and  the  use  of  composite 
material  in  the  airplane  structure,  the 
immunity  of  critical  avionics/ 
electronics  and  electrical  systems  to 
HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airfi^me  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1 .  or, 
alternatively,  paragraph  2.,  below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airft-ame  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

Or 

2.  A  threat  external  to  the  airframe. for 
both  of  the  following  field  strengths  for 
the  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  from  Table  1  are  to  be 
demonstrated. 

Table  1 


Frequency 

Field 

Strength 

(volts  per 

meter) 

Peak 

Aver- 
age 

10  kHz— 100  kHz  

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kHz— 500  kHz  

50 

500  kHz— 2  MHz  

50 

2  MHz— 30  MHz  

100 

30  MHz— 70  MHz  

50 

70  MHz— 100  MHz  

50 

100  MHz— 200  MHz  

100 

200  MHz— 400  MHz  

100 

400  MHz— 700  MHz  

50 

700  MHz— 1  GHz  

100 

1  GHz— 2  GHz  

200 

2  GHz— 4  GHz  

200 

4  GHz— 6  GHz  

200 

6  GHz— 8  GHz  

200 

8  GHz— 12  GHz  

300 

12  GHz— 18  GHz  

200 

18  GHz— 40  GHz  

200 

The  field  strengths  are  expressed  in  terms  of 
peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  in  Table  1 
are  the  result  of  an  FAA  review  of 


existing  studies  on  the  subject  of  HIRF, 
in  light  of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Gulfstream  Model  G-1159.  G-1159A, 
and  G-1159B  series  airplanes  modified 
by  Dimcan  Aviation.  Should  Duncan 
Aviation  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  No.  A12EA  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiires  on 
GuIIS^eam  Model  G-1159,  G-1159A, 
and  G-1159B  airplanes  modified  by 
Duncan  Aviation.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
.  for  approval  of  these  features  on  the 
airplane. 

As  stated  previously,  the  substance  of 
these  special  conditions  has  been 
subjected  to  the  notice  and  comment 
period  in  several  prior  instances  and  has 
been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
fi-om  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Gulfstream 
Aerospace  Model  0-1159,  G-1159A, 


and  G-1159B  airplanes  modified  by 
Duncan  Aviation: 

1.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  this  special 
condition,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on 
November  29,  2000. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc,  00-31085  Filed  12-5-00;  8:45  am] 
BOiJNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Doclcet  No.  2000-SW-27-AD;  Amendment 
39-12028;  AD  2000-24-21] 

RIN2120-AA64 

Airworthiness  Directives;  Siam  Hiller 
Holdings,  Inc.  Model  UH-12,  UH-12A, 
UH-12B,  UH-12C,  UH-12D,  UH-12E, 
UH-12E-L,  UH-12L,  and  UH-12L4 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  for 
Siam  Hiller  Holdings.  Inc.  (Hiller), 
formerly  Rogerson  Hiller  Corporation, 
Model  UH-12,  UH-12A.  UH-12B.  UH- 
12C,  UH-12D,  UH-12E,  UH-12E-L, 
UH-12L,  and  UH-12L4  helicopters,  that 
requires  replacing  all  undrilled-shank 
bolts  at  pivoting  joints  in  the  control 
system  linkage  with  drilled-shank  bolts 
and  installing  castellated  nuts  and  cotter 
pins.  This  amendment  is  prompted  by 
an  accident  caused  by  separation  of  the 
control  system  linkage  of  a  Model  UH- 
12E  helicopter.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
separation  of  the  control  system 
attachments  at  pivoting  points  and 
subsequent  loss  of  control  of  the 
helicopter. 


76150       Federal  Register / Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  235 /Wednesday.  December  6.  2000 /Rules  and  Regulations       76151 


DATES:  Effective  January  10.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  10, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Hiller  Aircraft  Corporation,  3200 
Imjin  Road,  Marina,  California  93933- 
5101,  telephone  (408)  384-4500,  fax 
(408)  384-3100.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712-4137,  telephone  (562)  627-5322, 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
for  Hiller  Model  UH-12,  UH-12A,  UH- 
12B,  UH-12C,  UH-12D,  UH-12E,  UH- 
12E-L,  UH-12L,  and  UH-12L4 
helicopters  was  published  in  the 
Federal  Register  on  August  31,  2000  (65 
FR  52958).  That  action  proposed  to 
require  replacing  all  undrilled-shank 
bolts  at  the  pivoting  joints  in  the  control 
system  linkage  with  drilled-shank  bolts 
and  installing  castellated  nuts  and  cotter 
pins. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  500 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  24  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $150  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $795,000. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-24-21     Siam  Hiller  Holdings,  Inc.: 

Amendment  39-12028.  Docket  No. 
2000-SW-27-AD. 

Applicabilitv:  Model  UH-12,  UH-12A, 
UH-12B,  UH-12C,  UH-12D,  UH-12E,  UH- 
12E-L.  UH-12L,  UH-12L4  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performemce 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  the  next  annual 
inspection  or  within  12  months,  whichever 
occurs  first,  unless  accomplished  previously. 


To  prevent  separation  of  the  control  system 
attachments  at  pivoting  points  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Replace  all  undrilled-shank  bolts  at 
pivoting  joints  in  the  control  system  linkage 
with  drilled-shank  bolts,  and  install 
castellated  nuts  and  cotter  pins  in  accordance 
with  Hiller  Aircraft  Corporation  Service 
Bulletin  No.  10-4,  Revision  2,  dated 
December  20,  1999. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  installation  of  castellated  nuts  and 
cotter  pins  shall  be  done  in  accordance  with 
Hiller  Aircraft  Corporation  Service  Bulletin 
No.  10-4,  Revision  2,  dated  December  20, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hiller  Aircraft  Corporation,  3200  Imjin 
Road,  Marina,  California  93933-5101, 
telephone  (408)  384-^500,  fax  (408)  384- 
3100.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region.  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
January  10,  2001. 

Issued  in  Fort  Worth,  Texas,  on  November 
14,  2000. 

Michele  M.  Owsley, 
Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  00-30652  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  4910-13-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AWP-11] 

Revision  to  the  Legal  Description  of 
the  Laughlin/Bullhead  International 
Airport  Class  D  Airspace  Area,  AZ 


ACTION:  Final  rule. 


AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 


SUMMARY:  This  action  revises  the  legal 
description  of  the  Laughlin/Bullhead 
International  Airport  Class  D  airspace 
area,  AZ,  by  including  that  airspace 
within  a  4.2-mile  radius  of  the 
Laughlin/Bullhead  International  Airport 
west  of  a  line  1.8-miles  west  of  and 
parallel  to  the  north/south  runway. 
EFFECTIVE  DATE:  January  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Coffin  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AWP- 
520.9,  Air  Traffic  Division,  Western- 
Pacific  Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lavradale,  California  90261, 
telephone  (301)  725-6533. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Airspace  Branch  in  the  Western- 
Pacific  Region  received  a  request  from 
the  Laughlin/Bullhead  International 
Airport  air  traffic  control  tower  manager 
to  include  the  airspace  west  of  the 
airport  beyond  1.8  miles  of  the  north/ 
south  nmway  and  within  a  4.2  mile 
radius  of  the  airport. 

Class  D  airspace  areas  are  published 
in  Paragraph  5000  of  FAA  Order 
7400. 9H,  Airspace  Designations  and 
Reporting  Points,  dated  September  1, 
2000,  and  effective  September  16,  2000, 
through  September  15,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

1      This  amendment  to  14  CFR  part  71  of 
the  Federal  Aviation  Regulations  revises 
the  legal  description  of  the  Laughlin/ 
Bullhead  International  Airport  Class  D 
airspace  area,  AZ,  by  including  that 
airspace  v«thin  a  4.2-niile  radius  of  the 
Laughlin/Bullhead  International  Airport 
west  of  a  line  1.8  miles  west  of  and 
parallel  to  the  north/south  runway.  This 
action  will  change  the  actual 
dimensions,  configuration,  or  operating 
requirements  of  the  Laughlin/Bullhead 
International  Airport  Class  D  airspace 
area,  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRPSACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000  Class  D  Airspace 

***** 

AWP  AZ  D  Bullhead  City,  AZ  (Revised) 
Laughlin/Bullhead  International  Airport, 

AZ 
(Ut.  35°09'  27"N.  Long.  114''33'  34*^) 
Th&t  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  MSL 
within  a  4.2-mile  radius  of  the  Laughlin/ 
Bullhead  International  Airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on 
November  21,  2000. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

[FR  Doc.  00-31087  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  73 

[Airspace  Docket  No.  OO-ACE-23] 

RIN2120-AA66 

Amendment  of  Time  of  Use  for 
Restricted  Areas  R-4501  A,  B,  C,  0,  ar>d 
E,  Fort  Leonard  Wood;  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  times 
of  use  for  Restricted  Areas  R-4501A,  B, 
C,  D,  and  E,  Fort  Leonard  Wood,  MO. 
Specifically,  this  action  reduces  and/or 
increases  the  published  times  and/or 
days  the  restricted  areas  are  in  use.  The 
FAA  is  taking  this  action  in  response  to 
the  United  States  Army's  (USA) 
increased  training  requirements. 
EFFECTIVE  DATE:  0901  UTC,  January  25, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Adniinistration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31,  2000,  the  FAA 
proposed  to  amend  14  CFR  part  73  to 
amend  the  times  of  use  for  Restricted 
Areas  R-4501A,  B,  C,  D,  and  E,  Fort 
Leonard  Wood,  MO  (65  FR  52961). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  The 
Department  of  Defense  in  a  continuing 
need  to  meet  its  added  national  defense 
responsibilities  has  increased  its 
training  requirements  of  the  USA 
Reserve  and  National  Guard  resources 
in  many  areas  of  the  United  States.  One 
of  the  locations  where  this  training  has 
been  increased  is  at  Fort  Leonard  Wood, 
MO.  This  increase  in  training  requires 
modification  of  the  times  of  use  for  R- 
4501  and  its  subdivisions.  Therefore, 
the  USA  has  requested  that  the  FAA 
amend  the  times  and  days  of  use  for  R- 
4501A,  B,  C,  D,  and  E.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  73.45  of  part  73  was 
republished  in  FAA  Order  7400.8H 
dated  September  1,  2000. 

The  Rule 

This  amendment  to  14  CFR  part  73 
modifies  the  times  of  use  of  R-4501  and 
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its  subdivisions  over  Fort  Leonard 
Wood.  MO.  Specifically,  R-4501A  is 
activated  thirty  minutes  earlier  and 
deactivated  three  hours  later. 
Additionally,  R-4501B  is  activated  on 
the  same  schedule  but  deactivated  four 
hours  later.  The  day  schedule  (Monday- 
Satiuday)  remains  unchanged. 

Also,  R-4501C  and  D  are  activated 
two  hours  later  Monday-Friday  and 
deactivated  three  hours  later  than  the 
current  designation  on  Monday  and  two 
hoiu-s  earlier  Tuesday-Friday.  Satiuday 
is  no  longer  designated  as  an  active  day 
unless  done  so  by  NOT  AM  24  hours  in 
advance.  In  addition,  R-4501E  is 
activated  on  the  same  schedule  as  R- 
4501C  and  D.  The  FAA  is  taking  this 
action  at  the  request  of  the  USA  to  meet 
the  increasing  training  efforts  of  the 
USA  at  Fort  Leonard  Wood,  MO,  and  to 
better  depict  more  realistic  operational 
times  of  use  of  the  restricted  areas. 
Section  73.45  of  14  CFR  part  73  was 
republished  Ln  FAA  Order  7400.8H, 
dated  September  1,  2000. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  reduces  and/or  increases 
the  published  times  and/or  days  the 
restricted  areas  are  in  use.  Therefore,  the 
FAA  has  determined  that  this  action  is 
not  subject  to  environmental 
assessments  and  procedures  in 
accordance  with  FAA  Order  1050. ID, 
"Policies  and  Procediu-es  for 
Considering  Environmental  Impacts," 
and  the  National  Environmental  Policy 
Act. 

List  of  Subjects  on  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  pait  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.45    [Amended] 

2.  Section  73.45  is  amended  as 
follows: 


R-4501A  Fort  Leonard  Wood  West,  MO 
[Amended] 

By  removing  the  words  "Time  of 
Designation.  0700-1800  Monday- 
Satiu"day;  other  times  by  NOT  AM  issued 
at  least  24  hoiu^  in  advance."  and 
inserting  the  words  "Time  of 
Designation.  0630-2100  Monday- 
Saturday;  other  times  by  NOT  AM  issued 
at  least  24  hoiu's  in  advance." 

R-4501 B  Fort  Leonard  Wood  East,  MO 
[Amended] 

By  removing  the  words  "TIME  OF 
DESIGNATION.  0700-1800  Monday- 
Saturday;  other  times  by  NOT  AM  issued 
at  least  24  hours  in  advance."  and 
inserting  the  words  "TIME  OF 
DESIGNATION.  0630-2200  Monday- 
Saturday;  other  times  by  NOT  AM  issued 
at  least  24  hours  in  advance." 

R-4501  C  Fort  Leonard  Wood,  MO 
[Amended] 

By  removing  the  words  "TIME  OF 
DESIGNATION.  0700-1800  Monday- 
Satiuday;  other  times  by  NOT  AM  issued 
at  least  24  hours  in  advance."  and 
inserting  the  words  "TIME  OF 
DESIGNATION.  0900-2100  Monday;  0900- 
1600  Tuesday-Friday;  other  times  by 
NOT  AM  issued  at  least  24  hours  in 
advance." 

R-4501  D  Fort  Leonard  Wood,  MO 
[Amended] 

By  removing  the  words  "TIME  OF 
DESIGNATION.  0700-1800  Monday- 
Satiu'day;  other  times  by  NOT  AM  issued 
at  least  24  hours  in  advance."  and 
inserting  the  words  "TIME  OF 
DESIGNATION.  0900-2100  Monday;  0900- 
1600  Tuesday-Friday;  other  times  by 
NOT  AM  issued  at  least  24  hours  in 
advance." 

R-4501  E  Fort  Leonard  Wood,  MO 
[Amended] 

By  removing  the  words  "TIME  OF 
DESIGNATION.  As  specified  by  NOTAM  at 
least  24  hours  in  advance."  and 
inserting  the  words  "TIME  OF 
DESIGNATION.  0900-2100  Monday;  0900- 
1600  Tuesday-Friday;  other  times  by 
NOTAM  issued  at  least  24  hours  in 
advance." 


Issued  in  Washington,  DC,  on  November 
30,  2000. 

Reginald  C.  Matthews, 
Manager  Airspace  and  Rules  Division. 
[FR  Doc.  00-31086  Filed  12-5-O0;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  31 
[TO  8909] 
RIN1545-AY46 

Federal  Employment  Tax  Deposits — De 
Minimis  Rule 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  and  final 

regulations. 

SUMMARY:  This  document  contains 
temporary  and  final  regulations  relating 
to  the  deposit  of  Federal  employment 
taxes.  The  regulations  change  the  de 
minimis  deposit  rule  for  quarterly  and 
annual  retiu-n  periods.  The  regidations 
affect  taxpayers  required  to  make 
deposits  of  Federal  employment  taxes. 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  Effective  date:  These  regulations 
are  effective  December  6,  2000. 

Applicability  date:  For  dates  of 
apphcability,  see  §31.6302-lT(f)(4). 
FOR  FURTHER  INFORMATION  CONTACT: 
Brinton  T.  Warren,  (202)  622-4940  (not 
a  toU-fi^e  call). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

This  document  contains  amendments 
to  26  CFR  part  31,  Employment  Taxes 
and  Collection  of  Income  Tax  at  the 
Soiure.  Section  31.6302-l(f)(4)  provides 
that  if  the  total  amount  of  accumulated 
employment  taxes  for  a  return  period  is 
less  them  $1,000  and  the  amoimt  is  fully 
deposited  or  remitted  with  a  timely  filed 
return  for  the  quarter,  the  amount 
deposited  or  remitted  will  be  deemed  to 
be  timely  deposited. 

The  temporary  regulations  change  the 
$1,000  threshold  to  $2,500.  Thus,  a 
taxpayer  that  has  accumulated 
employment  taxes  of  less  than  $2,500 
for  a  return  period  (quarterly  or  aimual, 
as  the  case  may  be)  does  not  have  to 
make  deposits  but  may  remit  its  full 


liability  with  a  timely  filed  return  for 
the  retium  period. 

The  de  minimis  threshold  is  being 
raised  as  part  of  the  IRS  and  Treasury's 
continued  efforts  to  reduce  burden  on 
the  small  business  community.  On  Jime 
16,  1998,  temporary  regulations  (TD 
8771)  that  raised  the  de  minimis 
threshold  from  $500  to  $1,000  were 
published  in  the  Federal  Register  (63 
FR  32735).  This  increase  of  the 
threshold  to  $1,000  was  made  final  on 
June  17,  1999,  (TD  8822)  in  regulations 
published  in  the  Federal  Register  (64 
FR  32408). 

Having  conducted  further  study,  the 
IRS  now  seeks  additional  changes  in 
deposit  requirements  to  reduce  taxpayer 
burden.  The  IRS  and  Treasury  have 
determined  that  another  increase  in  the 
de  minimis  threshold  is  a  simple  and 
straightforward  step  that  will  reduce 
burden  on  small  businesses. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553Cb)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Brinton  T.  Warren  of  the 
Office  of  Associate  Chief  Counsel, 
Procediu-e  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties,  Pensions,  Raihoad  retirement. 
Reporting  and  recordkeeping 
requirements,  Social  security, 
Unemployment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
amended  as  follows: 


PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  •   *   • 

Section  31.6302-lT  also  issued  under  26 
U.S.C.  6302(a)  and  (c).  *   *   • 

Par.  2.  In  §  31.6302-1,  a  new  sentence 
is  added  at  the  end  of  paragraph  (f)(4) 
to  read  as  follows: 

§  31 .6302-1     Federal  tax  deposit  rules  for 
withheld  income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31, 1992. 


(f)*   *   * 

(4)  *  *  *  For  guidance  regarding  de 
minimis  amounts  for  quarterly  or 
aimual  return  periods  beginning  on  or 
after  January  1,  2001,  see  §  31.6302- 
lT(f)(4). 


Par.  3.  Section  31.6302-lT'fe  added 
to  read  as  follows: 

§  31 .6302-1T    Federal  tax  deposit  rules  for 
withheld  Income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31, 1992  (temporary). 

(a)  through  (f)(3).  [Reserved]  For 
further  guidance,  see  §  31.6302-l{a) 
through  (f)(3). 

(f)(4)  De  Minimis  rule.  For  quarterly 
and  annual  return  periods  beginning  on 
or  after  January  1 ,  2001 ,  if  the  total 
amoimt  of  accumulated  employment 
taxes  for  the  retiu-n  period  is  less  than 
$2,500  and  the  amoimt  is  fully 
deposited  or  remitted  with  a  timely  filed 
return  for  the  return  period,  the  amount 
deposited  or  remitted  will  be  deemed  to 
have  been  timely  deposited. 

(f)(5)  through  (n).  [Reserved]  For 
further  guidance,  see  §  3 1.6302-1  (f)(5) 
through  (n). 

Approved:  November  21,  2000. 
Charles  O.  Rossotti, 
Commissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  00-30791  Filed  12-5-00;  8:45  am] 

BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD  05-00-053] 

Special  Local  Regulations  for  Marine 
Events;  Approaches  to  Annapolis 
Harbor,  Spa  Creek,  and  Severn  River, 
Annapolis,  Maryland 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  The  Coast  Guard  is 
implementing  the  special  local 
regulations  at  33  CFR  100.511  for  the 
Eastport  Yacht  Club  Lighted  Boat 
Parade,  a  marine  event  to  be  held 
December  9,  2000,  on  the  waters  of  Spa 
Creek  and  the  Severn  River  at 
Annapolis,  Maryland.  These  special 
local  regulations  are  necessary  to 
control  vessel  traffic  due  to  the  confined 
nature  of  the  waterway  and  expected 
vessel  congestion  during  the  event.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  vessels 
transiting  the  event  area. 

DATES:  33  CFR  100.511  is  effective  fit)m 
4:45  p.m.  to  9:15  p.m.  on  December  9, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  R.  L.  Houck. 
Marine  Events  Coordinator, 
Commander,  Coast  Guard  Activities 
Baltimore,  2401  Hawkins  Point  Road, 
Baltimore,  MD  21226-1971,  (410)  576- 
2674. 

SUPPLEMENTARY  INFORMATION:  The 
Eastport  Yacht  Club  will  sponsor  a 
lighted  boat  parade  on  the  waters  of  the 
Severn  River  and  Spa  Creek  at 
Annapolis,  Maryland.  The  event  will 
consist  of  approximately  50  vessels, 
ranging  in  length  from  20  to  55  feet, 
traveling  at  slow  speed  along  two 
separate  parade  routes  in  Annapolis 
Harbor.  In  order  to  ensure  the  safety  of 
participants,  spectators  and  transiting 
vessels,  33  CFR  100.511  will  be  in  effect 
for  the  duration  of  the  event.  Under 
provisions  of  33  CFR  100.511,  vessels 
may  not  enter  the  regulated  area  without 
permission  from  the  Coast  Guard  Patrol 
Commander.  Spectator  vessels  may 
anchor  outside  the  regulated  area  but 
may  not  block  a  navigable  channel. 
Because  these  restrictions  will  only  be 
in  effect  for  a  limited  period,  they 
should  not  result  in  a  significant 
disruption  of  maritime  traffic. 
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Dated:  November  21.  2000. 

T.C.  Paar, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 

[FR  Doc.  00-31045  Filed  12-5-00;  8:45  am] 

BILLING  CODE  4910-1S-<J 


Dated:  November  24,  2000. 
Gerald  M.  Davis, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Class  Guard  District. 
[FR  Doc.  00-31096  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION      poSTAL  SERVICE 
Coast  Guard  39  CFR  Part  20 


33  CFR  Part  117 
[CGD01 -00-247] 

Mystic  River,  CT,  Drawbridge 
Operation  Regulations: 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  governing  the  operation  of 
AMTRAK  railroad  bridge,  at  mile  2.4, 
across  the  Mystic  River  at  Mystic, 
Connecticut.  This  deviation  allows  the 
bridge  owner  to  open  the  bridge  only 
three  times  a  day  at  6:30  a.m.  to  7:30 
a.m.,  12:30  p.m.  to  1  p.m.,  and  6:15  p.m. 
to  7  p.m.  from  December  11,  2000  to 
December  13,  2000.  This  action  is 
necessary  to  facilitate  replacement  of 
the  pinion  at  the  bridge. 
EFFECTIVE  DATES:  This  deviation  is 
effective  from  December  11,  2000,  to 
December  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Area,  Project  Officer,  First  Coast  Guard 
District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
AMTRAK  raifroad  bridge,  at  mile  2.4, 
across  the  Mystic  River,  has  a  vertical 
clearance  of  4  feel  at  mean  high  water, 
and  7  feet  at  mean  low  water  in  the 
closed  position.  The  existing 
drawbridge  operating  regulations  are 
hsted  at  33  CFR  117.211(a). 

The  bridge  owner  requested  a 
temporary  deviation  from  the 
drawbridge  operating  regulations  to 
open  the  bridge  only  three  times  a  day 
at  6:30  a.m.  to  7:30  a.m.,  12:30  p.m.  to 
1  p.m.,  and  6:15  p.m.  to  7  p.m.,  from 
December  11,  2000  to  December  13, 
2000,  to  facilitate  the  replacement  of  the 
pinion  at  the  bridge.  Vessels  that  can 
pass  under  the  bridge  without  an 
opening  may  do  so  at  all  times  during 
the  closed  period. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  retxun  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 


Global  Express  Guaranteed 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  On  April  19,  1999,  the  Postal 
Service  published  an  interim  rule 
introducing  Priority  Mail  Global 
Guaranteed  service  on  a  test  basis.  The 
Postal  Service  has  since  amended  that 
interim  rule  on  four  occasions,  with  the 
last  amendment  being  announced  on 
September  29,  2000,  and  amending  the 
interim  rule  to  rename  the  service 
Global  Express  Guaranteed  service 
(GXG),  establishing  it  as  a  permanent 
international  service  and  expanding  the 
service  to  include  a  new  classification 
for  Non-Document  (merchandise) 
shipments.  That  amendment  to  the 
interim  rule  also  established  and 
published  separate  rates  for  the  Non- 
Document  service.  The  Postal  Service 
hereby  gives  notice  that  it  is 
implementing  the  interim  rule  as 
amended  on  a  permanent  basis. 
EFFECTIVE  DATE:  November  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Malcohn  E.  Hunt,  (770)  360-1104. 
SUPPLEMENTARY  INFORMATION:  On  April 
19,  1999,  the  Postal  Service  announced 
in  the  Federal  Register  (64  FR  19039- 
19042)  the  introduction  of  Priority  Mail 
Global  Guaranteed  (PMGG)  service  on 
an  interim  basis.  With  PMGG,  the  USPS 
provided  customers  with  a  fully 
featxued  premium  international  service 
for  documents  with  full  track  and  trace 
capability.  This  service  was  initially 
available  from  3.000  retail  locations  for 
delivery  to  a  total  of  19  countries. 

On  November  4,  1999,  the  Postal 
Service  announced  in  the  Federal 
Register  (64  FR  60106-60109)  the 
expansion  of  PMGG  service  to  permit 
acceptance  at  a  total  of  10,000  retail 
locations,  with  destination  locations 
expanded  to  65  countries  and  territories. 

On  May  26,  2000,  the  Postal  Service 
announced  in  the  Federal  Register  (65 
FR  34096-34101)  the  further  expansion 
of  PMGG  service  to  a  total  of  202 
destinating  countries  and  territories.  A 
revised  rate  structure  was  also 
introduced. 

On  August  28,  2000,  the  Postal 
Service  announced  in  the  Federal 


Register  (65  FR  52023-52028)  a  ftirther 
expansion  of  PMGG  service.  The 
nimiber  of  retail  locations  was  increased 
to  a  total  of  20,000,  Document  service 
rates  were  adjusted,  optional  document 
reconstruction  insurance  was  increased 
to  $2499,  and  delivery  service  was 
extended  to  China.  An  incorrect  listing 
of  three-digit  ZIP  Codes  was  included  in 
the  list  of  participating  post  offices  in 
this  rule.  The  correct  list  of  participating 
post  offices  by  three-digit  ZIP  Code  is 
incorporated  in  the  final  rule. 

On  September  29,  2000,  the  Postal 
Service  announced  in  the  Federal 
Register  (65  FR  58350-58359)  a  further 
expansion  of  PMGG  service  based  on 
the  successive  and  successful 
expansions  of  PMGG  service.  The  Postal 
Service  established  it  as  a  permanent 
international  mail  service.  To  effectuate 
this  change,  the  Postal  Service  changed 
the  name  of  the  service  to  Global 
Express  Guaranteed  (GXG)  and 
completed  the  expansion  to  include  a 
new  classification  for  merchandise 
shipments.  GXG  now  consists  of  two 
mail  classifications: 

a.  GXG  Document  service 

b.  GXG  Non-Document  service 
The  GXG  Document  service  mail 

classification  is  for  shipments  that 
contain  only  documents  and  general 
correspondence  for  which  no  duty  is 
assessed  by  the  customs  authority  of  the 
destinating  country.  This  mail 
classification  is  a  designated  letter  mail 
class  pursuant  to  39  U.S.C.  3623(d)  and, 
as  such,  is  sealed  against  inspection  by 
the  Postal  Service.  These  Document 
service  shipments  may  be  subject  to 
inspection  in  the  destinating  country  for 
purposes  of  compliance  with  the 
customs  requirements  of  the  destinating 
country.  The  rate  structure  for 
Document  service  is  separate  and 
distinct  from  the  rate  structure  for  Non- 
Document  service. 

The  GXG  Non-Document  service  mail 
classification  is  for  shipments  that  do 
not  contain  dociunents  or  general 
correspondence  and  for  which  duty  may 
be  assessed  by  the  customs  authority  of 
the  destinating  country.  Merchandise 
and  all  other  dutiable  items  may  be 
shipped  using  only  this  GXG 
classification.  As  such,  this  mail 
classification  is  not  a  letter  mail  class 
pursuant  to  39  U.S.C.  3623(d).  In  order 
to  provide  for  expedited  customs 
clearance  of  these  dutiable  shipments, 
Non-Document  service  shipments  will 
be  subject  to  inspection  by  the  Postal 
Service  and  its  designated  agents  for 
purposes  of  air  security  and  to 
determine  that  the  contents  are  eligible 
for  shipment  via  Non-Document  service 
and  that  the  contents  are  adequately 


declared  on  the  GXG  Air  Waybill/ 
Shipping  Invoice  to  permit  expedited 
customs  clearance.  These  Non- 
Document  service  shipments  may  also 
be  subject  to  inspection  in  the 
destinating  country  for  piuposes  of 
compliance  with  the  customs 
requirements  of  the  destinating  country. 
The  rate  structure  for  Non-Document 
service  is  separate  and  distinct  from  the 
rate  structure  for  Document  service  and 
reflects  the  generally  higher  costs 
inherent  with  handling  dutiable 
shipments.  Non-Document  service  is  not 
available  to  some  countries  to  which 
Document  service  is  provided.  See  the 
listing  of  destinating  countries  in 
International  Mail  Manual  (IMM)  215.32 
below  for  specific  availabihty. 

This  separate  mail  classification 
treatment  for  GXG  Document  and  Non- 
Document  services  is  also  reflected  in 
the  proposed  changes  to  the  Postal 
Service's  Administrative  Support 
Manual  (ASM)  provisions  regarding 
mail  security. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedvire  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  solicited  comment  on  the 
amendment  to  the  interim  rule.  One 
comment  was  received  regarding  the 
different  rate  structure  for  the  Document 
and  Non-Docimient  services, 
specifically  that  a  half-poxmd  rate  is  not 
available  for  Non-Document  shipments. 
These  rate  structures  were  developed  for 
GXG  based  upon  the  Postal  Service's 
required  cost  coverage  for  providing 
these  services  and  upon  industry  cost 
margins.  A  comment  was  also  received 
regarding  the  lack  of  availability  of  the 
service  in  some  post  offices.  GXG  is 
available  in  approximately  20,000  post 
offices.  Those  offices  were  chosen  based 
upon  market  research  and  the  Postal 
Service's  current  logistical 
infrastructiue  to  support  the  network. 

Through  the  implementation  of  the 
interim  rule,  as  amended,  the  Postal 
Service  amends  the  International  Mail 
Manual  and  the  Administrative  Support 
Manual  as  set  forth  below,  both  of 
which  are  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  20.1. 

Transmittal  letters  changing  the 
relevant  pages  in  the  Lntemational  Mail 
Manual  and  the  Administrative  Support 
Manual  will  be  published  and 
automatically  transmitted  to  all 
subscribers.  Notice  of  issuance  of  the 
transmittal  will  be  published  in  the 
Federal  Register  as  provided  by  39  CFR 
20.3. 

On  or  about  September  26,  2000,  the 
Postal  Service  announced  in  the  Federal 


Register  a  proposed  rule  which  would 
amend  and  renumber  provisions  in  the 
International  Mail  Manual.  If  that  rule  is 
adopted,  GXG  will  be  found  in  Section 
210  of  Chapter  2  of  the  International 
Mail  Manual. 

List  of  Subfects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

PART  2&-{AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  as  follows: 

2    CONDmONS  FOR  MAILING 

210    Express  Mail  International  Service 


215    Global  Express  Guaranteed 
215.1     Description 

215.11  General 

Global  Express  Guaranteed  (GXG) 
service  is  an  international  expedited 
delivery  service  provided  through  an 
alliance  with  DHL  Worldwide  Express, 
Inc.  It  provides  reliable,  high-speed, 
guaranteed,  and  time-definite  service 
from  selected  post  offices  in  the  United 
States  to  a  large  number  of  international 
destinations.  (Consult  Countries  and 
Cities  Served  Section  of  the  Global 
Express  Guaranteed  Service  Guide  for 
destination  service  commitments.)  GXG 
delivery  service  is  guaranteed  to  meet 
the  specified  service  standards  or  the 
postage  paid  may  be  refunded.  Liability 
insurance  is  provided  for  lost  or 
damaged  shipments.  See  section  215.54 
for  an  explanation  of  limits  of  liability. 

215.12  Allowable  Contents 

Documents  and  general 
correspondence  (non-dutiable  items), 
and  non-dociunents  (all  dutiable  items 
including  merchandise)  may  be  shipped 
using  GXG  service.  See  215.2  for 
classification  and  rate  treatment  of 
specific  shipments  based  on  content. 
The  allowable  contents  for  GXG 
shipments  may  also  be  restricted  by  the 
destinating  country.  Refer  to  the  Global 
Express  Guaranteed  Service  Guide  for 
the  definition  of  allowable  contents  for 
each  destination  country.  Senders  are 
responsible  for  determining  if  their  item 
is  allowable  despite  any  statement  made 
in  the  Global  Express  Guaranteed 
Service  Guide,  on  the  GXG  Web  Site,  or 
by  a  postal  employee  or  the  Postal 
Service's  agents. 


215.2  Mail  Classifications 

215.21  Global  Express  Guaranteed 
Document  Service 

The  GXG  Document  service  mail 
classification  is  for  shipments  that 
contain  only  dociunents  and  general 
correspondence  for  which  no  duty  is 
assessed  by  the  customs  authority  of  the 
destinating  country  (non-dutiable 
shipments).  Packages  shipped  by  GXG 
Docmnent  service  are  sealed  against 
inspection  by  the  Postal  Service.  These 
Document  service  shipments  may  be 
subject  to  inspection  in  the  destinating 
country  for  pvuposes  of  compliance 
with  the  customs  requirements  of  the 
destinating  coimtry.  The  postage  rates 
applicable  to  Document  service 
shipments  are  set  forth  in  215.61  and 
are  separate  and  distinct  ftt)m  the 
postage  rates  for  Non-Docimient  service. 

215.22  Global  Express  Guaranteed 
Non-Document  Serrice 

The  GXG  Non-Document  service  mail 
classification  is  for  shipments  that  do 
not  contain  documents  or  general 
correspondence  and  for  which  duty  may 
be  assessed  by  the  customs  authority  of 
the  destinating  country.  Merchandise 
and  all  other  dutiable  items  may  be 
shipped  using  only  this  GXG 
classification.  Non-Document  service 
shipments  will  be  subject  to  inspection 
by  the  Postal  Service  and  its  designated 
agents  for  purposes  of  air  security  and 
to  determine  that  the  contents  are 
eligible  for  shipment  via  Non-Document 
service  and  that  the  contents  are 
adequately  declared  on  the  GXG  Air 
Waybill/Shipping  Invoice  to  permit 
expedited  customs  clearance.  These 
Non-Document  service  shipments  may 
also  be  subject  to  inspection  in  the 
destinating  country  for  purposes  of 
compliance  with  the  customs 
requirements  of  the  destinating  country. 
Non-Docxunent  service  is  not  available 
to  some  countries  to  which  Docimient 
service  is  provided.  See  the  listing  of 
destinating  countries  in  215.32  for 
specific  availability.  The  postage  rates 
appUcable  to  Non-Dociunent  service 
shipments  are  set  forth  in  215.62  and 
are  separate  and  distinct  from  the 
postage  rates  for  Document  service. 

215.3  Service  Areas 
215.31    U.S.  Origins 

GXG  items  must  be  entered  through 
selected  post  offices  that  are  located  in 
the  following  ZIP  Code  areas.  Check 
with  your  local  post  office  or  review  the 
Global  Express  Guaranteed  Service 
Guide  for  a  participating  post  office  near 
you. 
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State 


AL — Alabama  

AR — Arkansas 

AZ — Arizona  

CA — California 

CO— Colorado  

CT — Connecticut  

DC — District  of  Columbia 

DE — Delaware 

FL— Flonda 

GA — Georgia 

lA — Iowa 

IL — Illinois  

IN — Indiana  

KS — Kansas  

KY— Kentucky  

LA — Louisiana  

MA — Massactiusetts 

MD — Maryland 

ME — Maine 

Ml — Michigan 

MN — Minnesota 

MO — Missouri 

MS — Mississippi  

MT — Montana 

NC — Nortti  Carolina  

NE — Nebraska  

NH — New  Hampshire 

NJ — New  Jersey 

NM — New  Mexico 

NY— New  York  

OH— Ohio  

OK— Oklahoma  

OR — Oregon  

PA — Pennsylvania 

PR— Puerto  Rico 

Rl— Rhode  Island 

SC— South  Carolina 

SD— South  Dakota 

TN — Tennessee  

TX — Texas  

UT— Utah  

VA — Virginia  

VI — Virgin  Islands 

VT — Vemfiont 

WA — Washington  

Wl — Wisconsin  

WV— West  Virginia 

WY — Wyoming  


ZIP  code  areas 


352,  356-358,  361-362,  366,  368 

722-723 

850,  852-853,  857 

900,  902-908,  910-918,  920-921,  926-928,  934,  936-937,  939-941,  943-951,  954 

800-803,  805-806,  808-810 

060-069 

200,  202-203,  205 

197-199 

320-323,  326-338,  342,  344,  346-347,  349 

299— 3^  9 

500-507,  510-511.  515-516,  520,  522-528 

600-620,  622.  625-627,  629 

460-479 

660-662,  667,  674,  676 

400-406,  410-^16,  421^24,  427 

700-701,  703-704,  707-708 

010-027 

206-212,214,217,219 

039-041 

480-497 

550-551,  553-554,  55S-563 

630-631 ,  633,  636-641 ,  644-648,  654-658 

383,  386-392,  394-397 

591 

270-282,  286 

680-681,685-687 

010-011,030-034,036-038 

070-089 

871 

100-101,  103-149 

430-458 

730-731,  734-738,  740-741,  743-748 

972 

150-168,  170-176,  178-179,  189-191,  193-196 

006-007,009 

028-029 

297-299 

570-571 

370-374,  376-385 

750-756,  759-764,  768-770.  772-778.  780-782.  784.  786-788.  791.  794-796.  799 

840-841 ,  843-847 

201.220-227,230-239 

008 

054,  056 

980-985,  988-989 

530-532,  534,  540,  546-548 

250-257,  260,  267 

820 


215.32    Destinating  Countries  and  Rate  Groups 

GXG  service  is  available  to  the  following  destinating  countries  and  territories.  For  rate  purposes,  countries  have 
been  placed  into  one  of  eight  rate  groups. 


Country 


Afghanistan  

Albania  

Algeria 

Andorra  

Angola 

Anguilla  

Antigua  &  Barbuda 

Argentina 

Armenia 

Aruba  

Ascension  

Australia  

Austria 

Azerbaijan  

Bahamas , 

Bahrain 


Document 

Non -document 

service  rate 

service  rate 

group 

group 

• 

* 

8 

8 

8 

8 

6 

6 

8 

8 

7 

7 

7 

7 

5 

5 

8 

8 

7 

7 

• 

* 

4 

4 

6 

6 

8 

8 

7 

7 

4 

4 

Country 


Bangladesh 
Barbados  .... 

Belarus 

Belgium  

Belize  

Benin 

Bermuda  .... 

Bhutan 

Bolivia  


Bosnia-Herzegovina 

Botswana  

Brazil  


British  Virgin  Islands 
Brunei  Darussalam  .. 
Bulgaria 


Buri^ina  Faso 

Burma  (Myanmar) 

Burundi 

CamtKxJia 

Cameroon  

Canada  


Cape  Verde 

Cayman  Islands  

Central  African  Republic 

Chad  

Chile 

China 

Colombia 


Comoros  

Congo,  Democratic  Republic  of  the  . 
Congo,  Republic  of  the  (Brazzaville) 
Costa  Rica  


Cote  d'lvoire  (Ivory  Coast) 

Croatia  

Cuba  


Cyprus 

Czech  Republic 

Denmark  


Djitxjuti  

Dominica  

Dominican  Republic 
Ecuador 


Egypt 

El  Salvador  

Equatorial  Guinea 
Entrea  


Estonia 

Ethiopia 

Falkland  Islands 
Faroe  Islands  .... 
Fiji 


Finland  

France 

French  Guiana  .... 
French  Polynesia 
Gabon  


Gambia 

Georgia,  Reput>lic  of 
Germany  


Ghana 

Gibraltar  _ 

Great  Britain  &  Northern  Ireland 

Greece  

Greenland  

Grenada  

Guadeloupe  

Guatemala  

Guinea  

Guinea-Bissau  

Guyana  

Haiti  

Honduras  


Document 

service  rate 

group 


Non -document 

service  rate 

group 


4 
7 
8 
3 
5 
8 
7 
5 
5 
8 
8 
5 
7 
8 
8 
8 
8 
8 
8 
8 
1 
8 
7 
8 
8 
5 
4 
5 
8 
8 
8 
5 
8 
8 

• 

4 
8 
6 
8 

7 
7 
5 

• 

5 
8 
8 
8 
8 
5 
6 
5 
6 
3 

* 

8 
8 
8 
8 
3 
8 
6 
3 
6 
6 
7 
7 
S 
8 
8 
5 
7 
5 
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Country 


Hong  Kong  

Hungary  

Iceland  

India  

Indonesia  

Iran 

Iraq '. 

Ireland  (Eire)  

Israel 

Italy  

Jamaica 

Japan  

Jordan  

Kazakhstan 

Kenya  

Kiribati  

Korea,  Democratic  People's  Republic  of  (Nortti)  ....._ 

Korea.  Republic  of  (South)  ; 

Kuwait  

Kyrgyzstan  

Laos  

Latvia  

Lebanon  

Lesotho  :.... 

Liberia  

Libya  

Liechtenstein 

Lithuania 

Luxembourg 

Macao  

Macedonia.  Republic  of 

Madagascar 

Malawi 

Malaysia 

Maldives 

Mali  ' .^ 

Malta ; 

Martinique  

Mauritania  

Mauritius  ? 

Mexico 

Moldova  

Mongolia 

Montserrat 

Morocco  

Mozambique  i 

Namibia 

Nauru  

Nepal 

Netheriands 

Netheriands  Antilles 

New  Caledonia 

New  Zealand 

Nicaragua 

Niger  

Nigeria 

Norway 

Oman 

Pakistan  

Panama 

Papua  New  Guinea  

Paraguay 

Peru  

Philippines 

Pitcaim  Island 

Poland 

Portugal 

Qatar 

Reunion 

Romania ^. 

Russia  , 

Rwanda , 


Document 

Non-document 

service  rate 

sen/ice  rate 

group 

group 

3 

3 

8 

8 

6 

6 

4 

4 

4 

4 

4 

* 

* 

• 

3 

3 

4 

4 

3 

3 

7 

7 

* 

* 

4 

4 

8 

8 

8 

8 

8 

8 

• 

* 

4 

4 

4 

4 

8 

8 

8 

8 

8 

8 

4 

4 

8 

8 

8 

8 

* 

• 

6 

6 

8 

8 

3 

3 

3 

3 

8 

8 

8 

8 

8 

8 

4 

4 

8 

8 

8 

8 

6 

6 

7 

7 

8 

8 

8 

8 

2 

2 

8 

8 

8 

8 

7 

7 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

3 

3 

7 

7 

5 

5 

4 

4 

5 

5 

8 

8 

8 

8 

6 

6 

4 

4 

4 

4 

5 

5 

5 

5 

5 

5 

5 

5 

4 

4 

* 

* 

8 

8 

6 

6 

4 

4 

8 

8 

8 

8 

8 

8 

8 

8 

Country 


St.  Christopher  (St.  Kitts)  &  Nevis 

Saint  Helena  

Saint  Lucia  

Saint  Pierre  &  Miquelon 

Saint  Vincent  &  Grenadines  

San  Marino  

Sao  Tome  &  Principe  

Saudi  Arabia  

Senegal 

Serbia-Montenegro  (Yugoslavia)  . 

Seychelles , 

Sierra  Leone  

Singapore 

Slovak  Republic  (Slovakia) 

Slovenia  

Solomon  Islands  

Somalia  , 

South  Africa  

Spain 

Sri  Lanka , 

Sudan , 

Suriname , 

Swaziland ■. , 

Sweden  '. 

Switzeriand  

Syrian  Arab  Republic  (Syria)  

Taiwan  

Tajikistan 

Tanzania  

Thailand  

Togo 

Tonga  

Tnnldad  &  Tobago 

Tristan  da  Cunha  

Tunisia  

Turkey  

Turkmenistan  

Turks  &  Caicos  Islands 

Tuvalu  

Uganda  

Ukraine 

United  Arab  Emirates  

Uruguay  

Uzbekistan  

Vanuatu 

Vatican  City 

Venezuela  '. 

Vietnam  

Wallis  &  Futuna  Islands 

Westem  Samoa  

Yemen 

Zambia 

Zimbabwe  

■  No  service. 


Document 

Non-document 

service  rate 

service  rate 

group 

group 

7 

7 

• 

• 

7 

7 

1 

1 

7 

7 

3 

3 

8 

8 

4 

4 

8 

8 

8 

8 

8 

8 

8 

8 

3 

3 

8 

8 

8 

8 

8 

6 

8 

8 

8 

8 

6 

6 

4 

4 

• 

« 

5 

5 

8 

8 

6 

6 

6 

6 

4 

• 

3 

3 

8 

8 

8 

8 

4 

4 

8 

8 

8 

8 

7 

7 

• 

• 

8 

8 

4 

4 

8 

8 

7 

7 

8 

8 

8 

8 

8 

8 

4 

4 

5 

5 

8 

8 

5 

S 

3 

3 

5 

6 

4 

4 

4 

4 

4 

4 

4 

4 

8 

8 

8 

8 

GXG  service  is  available  to  all 
locations  that  are  referenced  in  the 
Individual  Country  Listings  except  for 
the  following: 

a.  Afghanistan 

b.  Ascension 

c.  Iraq 

d.  Japan 

e.  Korea,  Democratic  People's  Republic 

of  (North) 

f.  Libya 

g.  Pitcaim  Island 
n.  Saint  Helena 
i.  Sudan 


j.  Tristan  de  Cunha 

The  following  countries  are  limited  to 
GXG  Document  service  only: 

a.  Cuba 

b.  Egypt 

c.  French  Guiana 

d.  Iran 

e.  Syrian  Arab  Republic  (Syria) 

215.4    Service  Guarantee 

215.41     General 

The  Postal  Service  guarantees 
delivery  within  the  service  standards 


specified  in  the  Global  Express 
Guaranteed  Service  Guide  or  the  sender 
may  be  entitled  to  a  full  refund  of  the 
postage  paid.  For  the  purpose  of  the 
service  guarantee,  the  date  and  time  of 
delivery,  attempted  delivery,  or 
availability  for  delivery  constitutes 
delivery. 

215.42    Transit  Days  for  Non- 
Document  Service 

For  GXG  Non-Dociunent  service,  total 
transit  days  may  be  affected  by  general 


I 
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customs  delays,  specific  customs 
commodity  delays,  holidays  observed  in 
the  destinating  country,  and  other 
factors  beyond  the  Postal  Service's 
control.  See  Terms  and  Conditions  on 
the  GXG  Air  Waybill/Shipping  Invoice 
or  in  the  Global  Express  Guaranteed 
Service  Guide  for  details. 

215.5     Inquiries,  Postage  Refunds,  and 
Indemnity  Claims 

215.51  Inquiries 

Inquiries  concerning  the  delivery  of 
GXG  items  are  made  by  calling  1^00- 
222-1811  or  through  the  Internet  at 
httpJ/www.  usps.com/gxg. 

215.52  Postage  Refunds 

Postage  may  be  refunded  if  a 
shipment  tendered  at  a  designated  post 
office  before  the  specified  deposit  time 
is  not  delivered  or  if  delivery  is  not 
attempted  before  5:00  p.m.  local  Ume  in 
the  delivery  location  in  accordance  with 
the  guaranteed  delivery  stemdards  in  the 
Global  Express  Guaranteed  Service 
Guide.  The  mailer  may  file  requests  for 
postage  refunds  only  by  contacting  a 
Customer  Service  Representative  at 
1-800-222-1811.  The  original  receipt  of 
the  GXG  Air  Waybill/Shipping  Invoice 
is  required  when  filing  a  claim  for  a 
postage  refund.  Requests  for  postage 
refunds  must  be  made  no  later  than  30 
days  fi-om  the  date  of  shipment.  The 
GXG  Customer  Service  Office  will 
adjudicate  refunds  for  GXG  at  1-800- 
222-1811.  Final  approval  and  payment 
will  be  made  by  the  Postal  Service. 

Refunds  will  not  be  made  if  delivery 
was  attempted  but  could  not  be  made, 
if  the  delivery  address  was  incomplete 
or  inaccurate,  or  if  the  shipment  was 
delayed  by  circumstances  outside  the 
control  of  the  Postal  Service  or  its  agents 
(as  defined  in  the  Global  Express 
Guaranteed  Service  Guide). 

215.53  Indemnity  Claims 

215.531     Claims  for  Document  Service 
Shipments 

If  a  Document  service  shipment  is  lost 
or  damaged,  the  sender  may  file  a  claim 
for  document  reconstruction  costs, 
subject  to  215.54.  All  claims  must  be 
initiated  within  30  days  of  the  shipment 
date  by  contacting  a  Customer  Service 
Representative  at  1-800-222-1811;  this 
representative  will  provide  more  details 


on  how  to  file  a  claim.  The  original 
receipt  of  the  GXG  Air  Waybill/ 
Shipping  Invoice  must  be  included 
when  filing  a  cleiim.  Consult  the  Global 
Express  Guaranteed  Service  Guide  for 
limitations  and  restrictions  on 
indemnity  payments  for  GXG  items.  The 
GXG  Customer  Service  Office  will 
adjudicate  claims  for  GXG  at  1-800- 
222-1811.  Final  approval  and  payment 
will  be  made  by  the  Postal  Service. 

215.532     Claims  for  Non-Document 
Service  Shipments 

If  a  Non-Dociunent  service  shipment 
is  lost  or  damaged,  the  sender  may  file 
a  claim  for  the  declared  value  of  the 
shipment  costs,  subject  to  215.54.  All 
claims  must  be  initiated  within  30  days 
of  the  shipment  date  by  contacting  a 
Customer  Service  Representative  at 
1-800-222-1811;  this  representative 
will  provide  more  details  on  how  to  file 
a  claim.  The  original  receipt  of  the  GXG 
Air  Waybill/Shipping  Invoice  must  be 
included  when  filing  a  claim.  Consult 
the  Global  Express  Guaranteed  Service 
Guide  for  limitations  and  restrictions  on 
indemnity  payments  for  GXG  items.  The 
GXG  Customer  Service  Office  will 
adjudicate  claims  for  GXG  at  1-800- 
222-1811.  Final  approval  and  payment 
will  be  made  by  the  Postal  Service. 

215.54     Extent  of  Postal  Service 
Liability  for  Lost  or  Damaged  Contents 

215.541  Document  Service  Shipments 

Liability  for  a  lost  or  damaged 
Document  service  shipment  is  limited  to 
the  lowest  of  the  following: 

a.  $100  or  the  amount  of  additional 

optional  insurance  piuchased. 

b.  The  actual  amount  of  the  loss  or 

damage. 

c.  The  actual  value  of  the  contents. 

"Actual  value"  means  the  lowest  cost 
of  replacing,  reconstructing,  or 
reconstituting  the  Allowable  Contents  of 
the  shipment  (determined  at  the  time 
and  place  of  acceptance). 

215.542  Non-Document  Service 
Shipments 

Liability  for  a  lost  or  damaged  Non- 
Document  service  shipment  is  limited  to 
the  lowest  of  the  following: 

a.  $100  or  the  amount  of  additional 
optional  insurance  purchased. 


b.  The  actual  amount  of  the  loss  or 

damage. 

c.  The  actual  value  of  the  contents. 

"Actual  value"  means  the  lowest  cost 
of  replacing,  reconstructing,  or 
reconstituting  the  Allowable  Contents  of 
the  shipment  (determined  at  the  time 
and  place  of  acceptance). 

215.55     Insurance 

215.551  Insurance  for  Document 
Service  Shipments 

Document  reconstruction  insurance 
(this  is  the  reasonable  costs  incurred  in 
reconstructing  duplicates  of 
nonnegotiable  dociunents  mailed),  up  to 
$100  per  shipment,  is  included  at  no 
additional  charge.  Additional  document 
reconstruction  insurance  may  be 
purchased  for  Document  service 
shipments,  as  outlined  in  section 
215.553,  not  to  exceed  the  total  cost  of 
reconstruction,  $2,499  or  a  lesser 
amount  as  limited  by  country,  content, 
or  value.  Coverage,  terms,  and 
limitations  are  subject  to  change. 

215.552  Insurance  for  Non-Document 
Service  Shipments 

Non-Document  insurance  for  loss, 
damage,  or  rifling,  up  to  $100  per 
shipment,  is  included  at  no  additional 
charge.  Additional  Non-Document 
insurance  may  be  purchased  for 
shipments,  as  outlined  in  section 
215.553,  not  to  exceed  the  total  declared 
shipment  value,  $2,499  or  a  lesser 
amount  as  limited  by  country,  content 
or  value.  Coverage,  terms,  and 
limitations  are  subject  to  change. 

215.553  Insurance  Fees 


Insurance  amount 

Fee 

$100 

No  Fee 

200 

$0.70 

300- 

1.40 

400 

210 

500 

280 

For  document   reconstruction   in- 

surance or  Non-Document   in- 

surance coverage  above  $500, 

add  $0.70  per  $100  or  fraction 

thereof,   up  to  a  maximum  of 

$2,499  per  shipment. 

2,499  

1680 
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215.6    Postage 
215.61    Document  Service  Rates/Groups 


Weight 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Not 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Over 

1 

2 

3 

4 

5 

6 

7 

8 

(Lbs.) 

0.5 

$19 

$20 

$24 

$29 

$40 

$28 

$24 

$60 

1 

28 

28 

30 

38 

46 

41 

35 

68 

2 

33 

35 

38 

47 

56 

51 

41 

79 

3 

35 

41 

45 

54 

70 

57 

48 

91 

4 

38 

45 

53 

61 

84 

63 

54 

102 

5 

41 

50 

61 

68 

97 

70 

60 

114 

6 

43 

53 

67 

75 

110 

75 

65 

126 

7 

46 

56 

71 

81 

122 

81 

70 

138 

8 

48 

60 

75 

88 

134 

86 

74 

150 

9 

50 

63 

80 

95 

147 

91 

79 

162 

10 

53 

65 

84 

99 

156 

97 

82 

170 

11 

55 

68 

87 

104 

166 

100 

86 

181 

12 

57 

71 

91 

110 

176 

104 

90 

193 

13 

60 

74 

94 

115 

186 

108 

94 

205 

JL4 

62 

76 

98 

120 

196 

112 

98 

216 

15 

64 

79 

101 

125 

205 

116 

102 

228 
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Weight 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Not 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Over 

1 

2 

3 

4 

5 

6 

7 

8 

(Lbs.) 

16 

67 

82 

104 

131 

214 

120 

106 

239 

17 

69 

84 

108 

136 

222 

124 

110 

250 

18 

71 

87 

111 

141 

22  9 

128 

114 

261 

19 

74 

90 

115 

146 

237 

132 

118 

272 

20 

76 

92 

118 

151 

244 

136 

122 

283 

21 

78 

95 

121 

156 

251 

139 

126 

292 

22 

80 

97 

125 

161 

259 

143 

130 

301 

23 

82 

100 

128 

166 

266 

147 

134 

308 

24 

85 

103 

132 

171 

274 

151 

138 

315 

25 

87 

105 

135 

176 

281 

155 

142 

323 

26 

89 

108 

138 

181 

289 

159 

146 

330 

27 

91 

110 

142 

185 

296 

163 

150 

337 

28 

93 

113 

145 

190 

304 

167 

153 

345 

29 

95 

115 

148 

195 

311 

171 

157 

352 

30 

98 

119 

153 

202 

322 

177 

163 

363 

31 

100 

122 

157 

207 

329 

181 

167 

371 

32 

102 

124 

160 

212 

337 

185 

171 

378 

33 

104 

126 

164 

217 

344 

189 

175 

386 

34 

107 

127 

167 

222 

352 

193 

179 

393 

35 

109 

129 

170 

227 

360 

197 

183 

401 

Federal  Register  /  Vol.  65,  No. 

235 /Wednesday,  December  6, 

2000 /Rules  and  Regulations   76163 

Weight 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Not 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Over 

1 

2 

3 

4 

5 

6 

7 

8 

(Lbs.) 

36 

111 

131 

174 

231 

367 

201 

187 

408 

37   " 

113 

133 

177 

236 

375 

205 

191 

416 

38 

115 

135 

181 

241 

382 

209 

195 

423 

39 

117 

137 

184 

246 

389 

213 

199 

430 

40 

119 

139 

187 

251 

395 

217 

203 

438 

41 

121 

141 

191 

256 

402 

221 

207 

445 

42 

125 

143 

194 

261 

409 

225 

211 

453 

43 

127 

145 

198 

266 

416 

229 

215 

460 

44 

129 

146 

201 

271 

423 

233 

219 

468 

45 

132 

148 

205 

275 

430 

237 

223 

475 

46 

134 

150 

208 

280 

437 

241 

227 

482 

47 

136 

151 

211 

285 

443 

245 

231 

490 

48 

138 

153 

215 

290 

450 

249 

235 

497 

49 

141  - 

155 

218 

295 

457 

253 

239 

505 

50 

1 

143 

158 

224 

303 

469 

259 

245 

518 

■51 

147 

160 

227 

308 

476 

259 

249 

533 

52 

149 

160 

231 

313 

483  ■ 

267 

253 

533 

53 

151 

164 

234 

318 

490 

271 

257 

549 

54 

154 

164 

238 

323 

497 

275 

261 

549 

55 

155 

167 

241 

328 

504 

278 

265 

562 
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Weight 
Not 
Over 
(Lbs.) 


56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Rate 
Group 

1 


157 
157 
157 
157 
157 
164 
165 
167 
168 
169 
169 
169 
169 
169 
169 


Rate 

Group 

2 


167 
170 
170 
173 
173 
176 
176 
179 
179 
182 
182 
186 
186 
189 
189 


Rate 

Group 

3 


245 
248 
251 
2  55 
258 
262 
265 
269 
272 
276 
279 
282 
286 
289 
293 


Rate 


Group 


333 
338 
343 
348 
353 
358 
362 
367 
372 
377 
382 
387 
392 
397 
402 


Rate 


Group 


511 
518 
524 
531 
538 
545 
551 
559 
562 
573 
573 
584 
584 
595 
595 


Rate 


Group 


283 
286 
291 
294 
299 
302 
308 
310 
316 
318 
324 
326 
332 
334 
340 


Rate 


Group 


270 
274 
278 
282 
285 
290 
292 
298 
298 
305 
305 
313 
313 
320 
320 


Rate 


Group 


8 


562 
574 
574 
587 
587 
602 
602 
617 
617 
632 
632 
647 
647 
662 
662 
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215.62 

Non-Document  Service  Rates/Groups 

Weight 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Not 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Over 

1 

2 

3 

4 

5 

6 

7 

8 

(Lbs.) 

1 

$33 

$34 

$39 

$45 

$52 

$47 

$40 

$75 

2 

38 

40 

46 

52 

65 

55 

46 

89 

3 

40 

46 

53 

59 

79 

62 

53  ^ 

101 

4 

1 

43 

50 

60 

66 

93 

68 

59 

112 

5 

46 

55 

67 

73 

106 

75 

65 

124 

6 

48 

58 

72 

80 

119 

80 

70 

136 

7 

51 

61 

76 

86 

131 

86 

75 

148 

8 

53 

65 

80 

93 

143 

91 

79 

160 

9 

55 

68 

85 

100 

156 

96 

84 

172 

10 

58 

70 

89 

104 

165 

102 

87 

180 

11 

60 

73 

92 

109 

175 

105 

91 

191 

12 

62 

76 

96 

115 

185 

109 

95 

203 

13 

65 

79 

99 

120 

195 

113 

99 

215 

14 

67 

81 

103 

125 

205 

117 

103 

226 

15 

69 

84   . 

106 

130 

214 

121 

107 

238 

16 

72 

87 

109 

136 

223 

125 

111 

249 

17 

74 

89 

113 

141 

231 

129 

115 

260 

18 

76 

92 

116 

146 

238 

133 

119 

271 
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44 

134 

151 

206 

276 

432 

238 

224 

478 

45 

137 

153 

210 

280 

439 

242 

228  • 

485 

, 

46 

139 

155 

213 

285 

446 

246 

232 

492 

47 

141 

156 

216 

290 

452 

250 

236 

500 

48 

143 

158 

220 

295 

459 

254 

240 

507 

49 

146 

160 

223 

300 

466 

258 

244 

515 

50 

148 

163 

229 

308 

478 

264 

250 

528 

51 

152 

165 

232 

313 

485 

264 

254 

543 

52 

154 

165 

236 

318 

492 

272 

258 

543 

53 

156 

169 

239 

323 

499 

276 

262 

559 

54 

159 

169 

243 

328 

506 

280 

266 

559 

55 

160 

172 

246 

333 

513 

283 

270 

572 

56 

162 

172 

250 

338 

520 

288 

275 

572 

57 

162 

175 

253 

343 

527 

291 

279 

584 

58 

162 

175 

256 

348 

533 

296 

283 

584 

59 

162 

178 

260 

353 

540 

299 

287 

597 

60 

162 

178 

263 

358 

547 

304 

290 

597 

61 

169 

181 

267 

363 

554 

307 

295 

612 

62 

170 

181 

270 

367 

560 

313 

297 

612 

63 

172 

184 

274 

372 

568 

315 

303 

627 

64 

173 

184 

277 

377 

571 

321 

303 

627 

65 

174 

187 

281 

382 

582 

323 

310 

642 

66 

174 

187 

284 

387 

582 

329 

310 

642 

67 

174 

191 

287 

3  92 

593 

331 

318 

657 

68 

J 

174 

191 

291 

397 

593 

337 

318 

657 

69 

174 

194 

294 

402 

604 

339 

325 

672 

70 

174 

194 

298 

407 

604 

345 

325 

672 

- 
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215.63    Pa)nnent  of  Postage 

215.631  Methods  of  Payment 

Both  GXG  Document  service 
shipments  and  Non-Document  service 
shipments  may  be  paid  by  postage 
stamps,  postage  validation  imprinter 
(PVI)  labels,  or  postage  meter  stamps. 

215.632  OfiBcial  Mail 

Mailings  Made  by  Federal  Government 
Agencies 

GXG  shipments  that  are  originated  by 
federal  agencies  and  departments  are 
subject  to  the  same  postage  payment 
requirements,  weight  and  size  limits, 
customs  requirements,  and  general 
conditions  for  mailing  as  GXG 
shipments  that  are  originated  by  non- 
governmental entities. 

USPS  Mailings 

Both  GXG  Document  Service 
shipments  and  Non-Document  Service 
shipments  mailed  by  Postal  Service 
entities  must  bear  the  G-10  permit 
indicia  that  is  prescribed  for  all  USPS 
official  mail.  There  is  a  70-poimd 
weight  limit  for  USPS-originated  GXG 
shipments  going  to  all  authorized, 
destinating  countries.  See  section  144.2. 

215.7    Weight  and  Size  Limits 

215.71  General 

The  weight,  dimensional  weight,  and 
size  limits  set  forth  in  this  section  are 
the  same  for  both  GXG  Document 
service  shipments  and  Non-Document 
service  shipments. 

215.72  Weight  Limits 

The  maximum  weight  is  70  pounds. 

215.73  Dimensional  Weight 

The  equation  to  determine 
dimensional  weight  is  as  follows: 
(Length  x  Width  x  Height)/166  = 
Dimensional  Weight 

When  determining  the  dimensional 
weight,  each  individual  measurement 
must  be  rounded  down  to  the  nearest 
whole  inch. 

215.74  Size  Limits 

215.741  Minimum  Size 

Items  must  be  large  enough — 
approximately  9  inches  in  height  and  12 
inches  in  length — so  that  a  GXG  Air 
Waybill/Shipping  hivoice  can  be  affixed 
on  the  face  of  the  item. 

215.742  Maximum  Size 

Length  and  girth  combined  may  not 
exceed  108  inches.  Individual 
dimensions  may  not  exceed  the 
following: 

a.  Length:  46  inches. 

b.  Width:  35  inches. 


c.  Height:  46  inches. 

215.8    Preparation  Requirements 

215.81  Preparation  by  the  Sender 

a.  Prepare  the  item  as  a  flat  or  package 
using  either  the  GXG  envelope  provided 
by  the  Postal  Service  or  mailer-supplied 
packaging.  Mailers  using  their  own 
envelope  or  wrapping  must  also  affix  a 
GXG  sticker  (hem  107RGG3)  to  the  front 
and  back  of  the  item. 

b.  Complete  the  GXG  Air  Waybill/ 
Shipping  Invoice  (Item  llFGGl)  to 
show  the  complete  address  of  the  sender 
and  addressee.  Items  cannot  be 
addressed  to  a  post  office  box  or  an  APO 
or  FPO  address. 

c.  GXG  Document  Service  Shipment 
Preparation:  Complete  the  "Shipment 
Details"  to  show  the  contents  in  detail 
including  description  and  estimated 
cost  of  reconstruction.  A  separate 
customs  declaration  is  not  used.  Sign 
and  date  the  mailer  agreement. 

d.  GXG  Non-Document  Service 
Shipment  Preparation:  Complete  the. 
"Shipment  Details"  to  show  the 
contents  in  detail  including  description, 
valuation,  and  country  of  manufacture. 
Non-Document  service  shipments 
cannot  have  a  value  that  exceeds  US 
$2,499.  A  separate  customs  declaration 
is  not  used.  Sign  and  date  the  mailer 
agreement. 

215.82  Preparation  by  Acceptance 
Employee 

a.  Check  that  the  sender  has  properly 
completed  the  GXG  Air  Waybill/ 
Shipping  Invoice. 

b.  Complete  the  postage  transaction  if 
the  item  is  not  prepaid. 

c.  Complete  the  "Origin"  information. 

d.  Remove  the  customer's  copy  of  the 
GXG  Air  Waybill/Shipping  Invoice  and 
give  it  to  the  customer.  Process  the  GXG 
Air  Waybill/Shipping  Invoice  according 
to  directions  on  the  shipping  document. 

215.83  Customs  Forms  Not  Required 

The  GXG  Air  Waybill/Shipping 
Invoice  contains  space  for  the  sender  to 
declare  the  contents.  A  separate  postal 
customs  declaration  is  not  used. 

***** 

[The  Individual  Country  Listing  pages 
in  the  International  Mail  Manual  will  be 
revised  to  reflect  the  availability  of  GXG 
service  and  the  applicable  postage 
rates.) 
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274    Mail  Security 


274.2    Opening,  Searching,  and 
Reading  Mail  Generally  Prohibited 


274.23     Definitions 

274.231  Mail  Sealed  Against 
Inspection 

The  following  terms  and  definitions 
apply: 

a.  For  piurposes  of  this  part,  the  terms 
"mail  sealed  against  inspection"  and 
"sealed  mail"  mean  mail  on  which 
appropriate  postage  is  paid,  and  which, 
imder  postal  laws  and  regulations,  is 
included  within  a  class  of  mail 
maintained  by  the  Postal  Service  for  the 
transmission  of  letters  sealed  against 
inspection. 

b.  The  terms  include  First-Class  Mail, 
Priority  Mail,  Express  Mail  (domestic 
and  international),  Mailgram  messages, 
GXG  Document  service,  and  the 
international  letter  mail  forming  part  of 
the  LC  class  of  Postal  Union  mail.  See 
the  definition  of  Postal  Union  mail  in 
the  International  Mail  Manual. 

c.  The  terms  exclude  incidental  First- 
Class  matter  permitted  to  be  enclosed  in 
or  attached  to  certain  Periodicals, 
Standard  (A)  and  Standard  (B)  mailings 
(see  DMM  E070)  and  international   • 
transit  mail  (see  274.8). 

d.  When  sealed  mail  is  part  of  a  mixed 
class  mailing  (see  DMM  E070),  the 
sealed  mail  component  of  the 
combination  item  is  treated  as  sealed 
mail  only  if  it  is  contained  in  its  own 
envelope  or  other  form  of  sealed 
container. 

274.232  Mail  Not  Sealed  Against 
Inspection 

The  following  terms  and  definitions 
apply: 

a.  For  purposes  of  this  part,  the  terms 
"mail  not  sealed  against  inspection" 
and  "unsealed  mail"  mean  mail  on 
which  appropriate  postage  for  sealed 
mail  is  not  paid,  and  which  under 
postal  laws  or  regulations  is  not 
included  within  a  class  of  mail 
maintained  by  the  Postal  Service  for  the 
transmission  of  letters  sealed  against 
inspection. 

b.  The  terms  include  Periodicals, 
Standard  Mail,  incidental  First-Class 
attachments  or  enclosures  mailed  under 
DMM  E070,  and  (as  defined  in  the 
International  Mail  Manual)  GXG  Non- 
Document  service,  international  parcel 
post  mail,  the  AG  class  of  Postal  Union 
mail,  and  the  international  post  cards 
and  postal  cards  forming  part  of  the  LC 
class  of  Postal  Union  mail. 


c.  The  terms  do  not  include 
international  transit  mail  (see  274.8). 

***** 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  00-30776  Filed  11-30-00;  2:13  pm] 

BILLING  CODE  7710-12-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301083;  FRL-6756-6] 
RIN  2070-AB78 

Fludloxonil;  Extension  of  Tolerance  for 
Emergency  Exemptions 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  fludioxonil  in  or  on 
caneberries  at  2  parts  per  million  (ppm) 
for  an  additional  1-year  period.  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001.  This  action  is  in 
response  to  EPA's  granting  of  emergency 
exemptions  imder  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  caneberries.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

DATES:  This  regulation  is  effective 
December  6,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301083, 
must  be  received  by  EPA  on  or  before 
February  5,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  ID.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 


and  hearing  requests  must  identify 
docket  control  number  OPP-301083  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9362;  and  e-mail 
address:  schaible.stephen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  Poten- 
tially Affected 
Entitles 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Litemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 


and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register  — Envfronmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301083.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fi^m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  Jime  30,  1999 
(64  FR  35037)  (FRL-6086-4),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  fludioxonil  in  or  on  caneberries  at  2 
ppm,  with  an  expiration  date  of 
December  31,  2000.  EPA  established  the 
tolerance  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  em  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 
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EPA  received  a  request  to  extend  the 
use  of  fludioxonil  on  caneberxies  for  this 
year's  growing  season  due  to  the 
widespread  development  of  pest 
resistance  to  previously-used  standard 
fungicides  benomyl,  iprodione  and 
vinclozolin;  no  ciurently  available 
alternatives  appear  to  provide  suitable 
disease  control  and  significant 
economic  losses  are  expected  with 
moderate  to  severe  disease  pressure. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  fludioxonil  on 
caneberries  for  control  of  gray  mold  in 
Oregon  and  Washington. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  fludioxonil  in 
or  on  caneberries.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1){6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  June  30.  1999  (64  FR  35037)  (FRL- 
6086-^).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  1-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  caneberries  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

m.  Objectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 


continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu'  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301083  in  the  subject  line 
on  the  first  page  of  yovu  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  5,  2001. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidenticJ  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  conteiin  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiir  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St..  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 


of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  ptupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301083,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
Include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maiuier  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

rv.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  the  expiration 
date  of  a  time-limited  tolerance  under 
FFDCA  section  408.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  517'35,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 


by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rale  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  22,  2000. 

fames  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q],  (346a)  and 
371. 

§180.516    [Amended] 

2.  In  §  180.516,  by  amending  the  table 
in  paragraph  (b),  by  revising  the 
expiration/revocation  date  for 


Caneberries  fit)m  "12/31/00"  to  read 
"12/31/01". 
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BILLING  CODE  6660-S(KS 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301079;  FRL-6754-5] 
RIN  2070-AB78 

Avermectin;  Extension  of  Tolerance  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  the  combined 
residues  of  the  insecticide  and  miticide 
avermectin  [a  mixture  of  avermectins 
containing  greater  than  or  equal  to  80% 
avermectin  Bu  (5-O-demethyl 
avermectin  Ai)  and  less  than  or  equal  to 
20%  avermectin  Bib  (5-0-demethyl-25- 
de(l-methylpropyl)-25-(l-methylethyl} 
avermectin  Ai)  and  its  delta-8,9-isomer| 
in  or  on  celeriac  at  0.05  parts  per 
million  (ppm)  for  an  additional  2-year 
period.  This  tolerance  will  expire  and  is 
revoked  on  December  31.  2002.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
celeriac.  Section  408(1)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  fi-om  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  is  effective 
December  6,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301079, 
must  be  received  by  EPA  on  or  before 
February  5,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify' 
docket  control  number  OPP-301079  in 
the  subject  line  on  the  first  page  of  yoiu 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dan  Rosenblatt,  Registration 
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Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-9375;  and  e-mail 
address:  rosenblatt.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
raanufactiu^r.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  Poten- 
tially Affected 
Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  ClassiHcation  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically  .Yon  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301079.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 


Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fi-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  August  19,  1997 
(62  FR  44089)  (FRL-5737-1),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  combined 
residues  of  avermectin  [and  its  delta- 
8,9-isomerl  in  or  on  celeriac  at  0.05 
ppm,  with  an  expiration  date  of  July  31, 
1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fi-om  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  avermectin  on  celeriac  for  this 
year's  growing  season  due  to  the 
continued  pest  pressiu-e  on  this 
commodity  from  the  two-spotted  spider 
mite.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  avermectin  on  celeriac  for  control 
of  two-spotted  spider  mite  in  California. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  the 
avermectins  in  or  on  celeriac.  In  doing 
so.  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(I)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  August  19,  1997  (62  FR  44089).  Based 


on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  2-year  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  fr^om  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31,  2002,  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  celeriac  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevjuit  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301079  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  5,  2001. 


1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siinunary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  fi-om  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsvlvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resoinces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  ni.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301079,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCD 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  vdll  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
micontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

FV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  [tolerance]  under  FFDCA 
section  408.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866.  entiUed 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  0MB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 


prior  consultation  as  specified  by 
Executive  Order  13084,  entiUed 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998):  special 
considerations  as  required  by  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  [tolerance]  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediu^, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  20,  2000. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

§  1 80.449    Avermectin  B1  and  its  delta-8,9- 
isomer;  tolerances  for  residues. 

2.  In  §  180.449,  amend  paragraph  (b) 
by  revising  the  Expiration/revocation 
date  for  "celeriac"  from  "1/31/00"  to 
read  "12/31/02." 

[FR  Doc.  00-31055  Filed  12-5-00;  8:45  am] 

BILLING  CODE  6S60-50-S 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1002 

[STB  Ex  Parte  No.  542  (Sub-No.  6)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services — 
Policy  Statement 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Policy  Statement. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  announces  that 
henceforth  it  will  apply  its  nde 
providing  for  a  waiver  of  filing  fees  for 
state  and  local  government  entities  only 
as  originally  intended.  More 
specifically,  the  fee  waiver  rule  will 
apply  only  to  state  and  local 


government  entities  and  only  when  they 
file  on  behalf  of  the  general  public.  Any 
state  or  local  government  entity  filing  as 
an  owner  or  proposed  owner  of  a  carrier 
or  as  a  shipper,  as  well  as  quasi- 
governmental  corporations  and 
government-subsidized  transportation 
companies,  will  not  qualify  for  the  fee 
waiver. 

DATES:  This  policy  statement  is  effective 
Januarys,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  K.  Quinlan,  (202)  565-1727  [TDD/ 
TTY  for  the  hearing  impaired:  1-800- 
877-8339). 

SUPPLEMENTARY  INFORMATION:  Under  the 
Independent  Offices  Appropriations 
Act,  31  U.S.C.  9701  (lOAA),  agencies  are 
obliged  to  establish  fees  for  specific 
services  provided  to  identifiable 
beneficiaries.  1  Office  of  Management 
and  Budget  (OMB)  Circular  No.  A-25 
establishes  a  policy  of  full  cost  recovery 
for  government  services  and  contains 
guidelines  for  federal  agencies  to  apply 
in  assessing  and  collecting  those  fees. 

Pursuant  to  the  lOAA  and  Circular 
No.  A-25,  the  Board's  predecessor,  the 
Interstate  Commerce  Commission  (ICC), 
undertook  a  thorough  examination  of 
the  fee  policy  in  Regulations  Governing 
Fees  for  Services.  1 1.C.C.2d  60  (1984) 
(Fees  for  Services).  The  ICC  adopted 
numerous  new  fee  items  and  provided 
for  fee  waivers  in  certain  circumstances, 
including  a  fee  waiver  for  government 
entities,  49  CFR  1002.2(e)(1).  In  so 
doing,  the  ICC  established  strict 
guidelines  for  applying  the  government- 
entity  fee  waiver — a  policy  that  the 
Board  will  henceforth  follow  more 
strictly  in  applying  the  rule. 

Rule  1002.2(e)(1)  provides  as  follows: 

(e)  Waiver  or  reduction  of  filing  fees.  It  is 
the  general  policy  of  the  Board  not  to  waive 
or  reduce  filing  fees  except  as  described 
below: 

(1)  Filing  fees  are  waived  for  an  application 
or  other  proceeding  which  is  filed  by  a 
federal  government  agency,  or  a  state  or  local 


'  31  U.S.C.  9701  provides,  in  pertinent  part: 

(a)  It  is  the  sense  of  Congress  that  each  service 
or  thing  of  value  provided  by  an  agency  *   *   *  to 

a  person  (except  a  person  on  official  business  of  the 
United  States  Government)  is  to  be  self-sustaining 
to  the  extent  possible. 

(b)  The  head  of  each  agency  *   *   *  may  prescribe 
regulations  establishing  the  charge  for  a  service  or 
thing  of  value  provided  by  the  agency.  Regulations 
prescribed  by  the  heads  of  executive  agencies  are 
subject  to  the  policies  prescribed  by  the  President 
and  shall  be  as  uniform  as  practicable.  Each  charge 
shall  be — 

(1)  fair:  and 

(2)  based  on — 

(A)  the  costs  to  the  Government; 

(B)  the  value  of  the  service  or  thing  to  the 
recipient; 

(C)  public  policy  or  interest  served;  and 

(D)  other  relevant  facts. 


government  entity.  For  purposes  of  this 
section  the  phrases  "federal  government 
agency"  or  "government  entity"  do  not 
include  a  quasi-governmental  corporation  or 
government  subsidized  transportation 
company. 

The  fee  waiver  for  federal  government 
agencies  is  based  on  the  lOAA,  which 
excludes  from  its  scope  persons  on 
official  business  of  the  United  States 
Government.  The  fee  waiver  for  state 
and  local  government  entities  was  based 
on  the  provisions  of  former  Circular  No. 
A-25  that  allowed  agencies  to  make 
exceptions  to  the  policy  of  full  cost 
recovery  where  the  recipient  of  a  service 
was  engaged  in  a  non-profit  activity 
designed  for  the  public  safety,  health,  or 
welfare,  or  if  payment  of  the  full  fee  by 
a  state,  local  government,  or  non-profit 
group  would  not  be  in  the  interest  of  the 
program. 2 

In  the  Fees  for  Services  proceeding, 
the  ICC  originally  proposed  to  assess 
50%  of  applicable  fees  to  state  or  local 
government  entities.  It  ultimately 
decided,  however,  to  assess  no  fee  to 
state  and  local  government  entities.  The 
agency  explained  that  state  and  local 
government  entities  generally  do  not 
receive  direct  benefits  from 
participation  in  agency  proceedings  and 
that  the  benefits  instead  flow  to  the 
general  public  residing  in  the  area.  Fees 
for  Services  at  89.  But  the  ICC  limited 
the  circiunstances  under  which  the  fee 
waiver  would  apply,  specifically 
providing  that  the  waiver  should  not    * 
apply  where  a  state  agency  owns  a 
carrier  and  is  before  the  ICC  in  its 
proprietary  role.  The  ICC  stated  (id.  at 
71): 

(Wle  conclude  here  that  when  a 
governmental  agency  owns  or  subsidizes 
some  transportation  entity  and  comes  before 
the  Commission  in  that  capacity,  it  should  be  " 
required  to  pay  the  entire  fee  that  would 
otherwise  be  applicable.  When  a  State-owned 
transportation  entity  acts  in  the  same 
capacity  as  a  privately  owned  transportation 
entity,  it  should  be  treated  as  such.  The 
Interstate  Commerce  Act  does  not  exempt 
such  transportation  entities,  and  we  do  not 
believe  that  those  entities  should  be  treated 
differently  from  private  transportation 
entities  for  purposes  of  determining  user  fees. 

The  State-owned  carrier  in  those  situations 
receives  the  "special  benefits"  envisioned 
under  the  lOAA  and  Budget  Circular  A-25. 
We  recognize  that  there  may  be  public 
benefits  associated  with  a  State-owned  entity. 
However,  those  public  benefits  are 
indistinguishable  from  the  public  benefits 
that  are  incidental  to  the  special  benefits 
conferred  upon  private  carriers  in  a  similar 
posture.  Therefore,  we  believe  fees  should  be 
charged  to  the  state-owned  entities. 


^Circular  No.  A-25,  revised  in  1993,  no  longer 
contains  an  exception  from  the  policy  of  full  cost 
recovery  for  state  and  local  governments. 


In  recent  years  the  fee  waiver  for  state 
and  local  government  entities  rule  has 
been  applied  more  broadly  than 
envisioned  in  Fees  for  Services.  We 
have  waived  fees  in  cases  where  the 
filer  has  been  a  state  or  local 
government  entity  acting  in  a 
proprietary  capacity  as  a  carrier.  For 
example,  Uie  fee  waiver  has  been 
applied  where  states,  state  agencies  and 
local  transportation  authorities  and 
districts  have  submitted  filings  to 
acquire  rail  lines,  usually  for  operation 
by  a  third  party.  We  also  have  waived 
fees  where  the  filer  has  been  a  quasi- 
govemment  corporation.  For  example, 
waivers  have  been  granted  if  the  filer 
demonstrated  that  it  was  created 
through  legislation  designed  to  meet  a 
public  purpose. 

Public  corporations  are  created  by 
statute  for  public  purposes  only  and  the 
interests  of  public  corporations  are  the 
exclusive  property  and  domain  of  the 
government.  Private  corporations,  on 
the  other  hand,  are  created  for  private, 
rather  than  purely  public,  purposes  and 
their  powers  are  exercised  for  the  profit 
or  advantage  of  the  stockholders.  Quasi- 
public  (or  quasi-governmental) 
corporations,  commonly  referred  to  as 
public  service  corporations,  have  the 
appearance  of  being  public,  but  in  many 
respects  they  are  private.  Quasi-public 
corporations  are  private  corporations 
that  have  special  powers  or  privileges  of 
a  public  nature,  such  as  the  power  of 
eminent  domain,  to  enable  them  to  carry 
out  those  fimctions  that  benefit  the 
public;  but  they  also  exercise  their 
powers  to  further  the  interests  of  their 
stockholders.  Corporations  are  not 
considered  public  merely  because  they 
are  creattu-es  of  legislation  or 
established  to  promote  the  public 
interest.  In  our  view,  only  the  true 
public  corporation  should  qualify  for  a 
waiver.  Whether  a  corporation  should 
be  considered  public  or  not  depends  on 
the  terms  of  its  charter  and  the  laws 
under  which  it  has  been  organized. 

We  are  not,  through  this  policy, 
seeking  to  inhibit  parties  from  using  our 
processes,  or  to  undercut  transactions 
by  which,  for  example,  local  bodies 
attempt  to  facilitate  continued  rail 
service.  But  Congress  has  directed  us  to 
collect  appropriate  fees,  and  we  must 
make  every  effort  to  conform  our  fee 
assessment  and  collection  practices  to 
the  policy  of  full  cost  recovery  that 
underlies  the  lOAA  and  Circular  No.  A- 
25.  Thus,  filers  must  henceforth  clearly 
demonstrate  that  they  are  true  public 
corporations  in  order  to  qualify  for  the 
fee  waiver.  Fees  will  be  assessed  to  any 
entity  (a  state  or  local  governmental 
entity,  a  quasi-governmental  entity,  or  a 
government-subsidized  transportation 


company)  that  owns  or  proposes  to  own 
a  carrier,  or  that  is  a  shipper,  and  comes 
before  the  Board  in  that  capacity.  .See 
Fees  for  Services  at  71.  Fees  will  also  be 
assessed  to  quasi-governmental 
corporations  or  government-subsidized 
transportation  companies  for  any  filing 
submitted  for  which  there  is  a  fee.  The 
fee  waiver  will  be  available  to  a  state  or 
local  government  entity  that  is  not 
acting  in  the  capacify  of  a  carrier  or 
shipper.  Thus,  for  ^ample,  a  state  or 
local  entity  filing  an  adverse  (or  third 
party)  abandonment  proposal  would 
benefit  from  the  waiver  rule  because  the 
filer  would  not  be  appearing  as  a  carrier 
or  as  a  shipper. 

Entities  that  do  not  qualify  for  the  fee 
waiver  may  request  a  fee  waiver  or 
reduction  in  fees  under  49  CFR 
1002.2(e)(2),  which  provides  that  in 
extraordinary  situations  the  Board  will 
waive  or  reduce  fees.  The  requestor 
must  show  that  the  waiver  or  reduction 
is  in  the  best  interest  of  the  public  or 
that  payment  of  the  fee  would  impose 
an  imdue  hardship  on  the  requestor. 

As  a  final  matter,  we  are  clarifying  the 
process  by  which  waiver  requests  will 
be  administered  at  the  Board.  Currently, 
a  waiver  request  must  be  submitted  at 
the  time  the  related  filing  is  submitted, 
and  a  filing  (other  than  a  tariff)  not 
accompanied  by  the  appropriate  fee  is 
deficient.  See  49  CFR  1002.2(e)(2)(i), 
1002.2(b).  Waiver  requests  are 
considered  only  when  accompanied  by 
the  related  filing;  waiver  requests 
submitted  in  advance  of  the  filing  to 
which  they  relate  are  not  accepted. 
When  a  waiver  request  is  accompamied 
by  the  related  filing  and  the  appropriate 
fee,  the  filing  is  processed  immediately, 
the  fee  is  deposited,  and  the  waiver 
request  is  acted  upon  in  due  coiuse.  If 
the  waiver  is  granted,  the  filer  receives 
a  refund  from  the  U.  S.  Department  of 
the  Treasury. 

We  understand  that  some  parties  may 
find  it  financially  burdensome  to  submit 
the  fee  and  then  run  the  risk  that  the 
waiver  will  not  be  granted.  We  will 
permit  parties  to  file  waiver  requests 
without  submitting  the  fees;  however,  as 
we  sometimes  need  to  review  the 
substantive  document  in  order  to 
determine  whether  the  waiver  ought  to 
be  granted,  we  will  not  accept  a  waiver 
request  unless  the  substantive  document 
is  also  filed.  Moreover,  if  a  waiver 
request  is  filed  with  the  related  filing 
but  without  the  appropriate  fee,  we  will 
be  unable  to  process  the  substantive 
filing  until  the  fee  issue  is  resolved. 
Therefore,  whenever  a  waiver  request  is 
filed  without  an  appropriate  fee,  the 
substantive  filing  will  be  processed  only 
after  the  waiver  request  has  been 
granted  or,  if  the  request  is  denied,  upon 


receipt  of  the  appropriate  fee.  A  filer 
seeking  a  waiver  and  prompt  processing 
of  a  filing  shoidd,  therefore,  submit  the 
fee,  the  related  filing  and  the  waiver 
request  simultaneously. 

The  legal  and  policy  bases  imderlying 
rule  1002.2(e)(1)  already  have  been 
established  in  Fees  for  Services.  Thus, 
we  do  not  propose  a  new  rule  or  policy 
here,  but  rather  announce  a  stricter 
adherence  to  a  policy  that  has  already 
been  established  and  was  never  formally 
changed.  For  that  reason,  we  do  not  seek 
public  comment  on  this  announcement 
that  we  will  henceforth  follow  this 
policy  more  literally. 

Decided:  November  29,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  Commissioner  Clybum. 
Vernon  A,  Williams, 
Secretary. 
[FR  Doc.  00-30965  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  491S-O0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
p.D.  080900A] 
RIN  0648-A028 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska:  Rebuilding 
Overfished  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Approval  of  fishery 

management  plan  amendment. 

SUMMARY:  NMFS  announces  the 
approval  of  Amendment  15  to  the 
Fishery  Management  Plan  for  Bering 
Sea/ Aleutian  Islands  King  and  Tamier 
Crabs  (FMP).  This  amendment  is 
necessary  to  implement  a  plan  to 
rebuild  the  overfished  stock  of  St. 
Matthew  blue  king  crab.  This  action  is 
intended  to  ensiue  that  conservation 
and  management  measm-es  continue  to 
be  based  on  the  best  scientific 
information  available  and  is  intended  to 
achieve,  on  a  continuing  basis,  the 
optimum  yield  from  the  affected  crab 
fisheries. 

DATES:  The  amendment  was  approved 
on  November  29,  2000. 
ADDRESSES:  Copies  of  Amendment  15  to 
the  FMP,  and  the  Environmental 
Assessment  (EA)  prepared  for  the 
amendment  are  available  from  the 
Sustainable  Fisheries  Division,  Alaska 


76176       Federal  Register / Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Rules  and  Regulations       76177 


Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668,  Attn:  Lori  Gravel 

FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228  or 
gretchen.harrington@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
declared  the  stock  of  St.  Matthew  blue 
king  crab  (Paralithodes  platypus) 
overfished  on  September  24, 1999, 
because  the  spawning  stock  biomass 
was  below  the  minimum  stock  size 
threshold  as  defined  in  the  FMP.  NMFS 
notified  the  North  Pacific  Fishery 
Management  Council  (Council)  once 
NMFS  determined  that  the  stock  was 
overfished  (64  FR  54791,  October  8, 
1999).  The  Council  developed  a 
rebuilding  plan  within  1  year  as 
required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  In  June 
2000,  the  Coimcil  adopted  Amendment 
15,  the  rebuilding  plan,  to  accomplish 
the  purposes  outlined  in  the  national 
standard  guidelines  to  rebuild  the 
overfished  stock.  Amendment  15 
specifies  a  time  period  for  rebuilding 
the  stock  that  satisfies  the  Magnuson- 
Stevens  Act.  The  rebuilding  plan  is 
estimated  to  allow  St.  Matthew  blue 


king  crab  to  rebuild,  with  a  50  percent 
probability,  within  10  years.  The  stock 
will  be  considered  "rebuilt  "  when  the 
stock  reaches  the  maximum  sustainable 
yield  stock  size  level  in  2  consecutive 
years. 

The  rebuilding  plan  consists  of  a 
framework  that  references  the  State  of 
Alaska's  harvest  strategy,  bycatch 
control  measures,  and  habitat  protection 
measures. 

The  rebuilding  plan  will  use  the 
harvest  strategy  developed  by  the 
Alaska  Depeirtment  of  Fish  and  Game 
and  adopted  by  the  Alaska  Board  of 
Fisheries  (Board).  The  FMP  defers  to  the 
State  of  Alaska  the  authority  to  develop 
harvest  strategies,  with  oversight  by 
NMFS  and  the  Council.  The  rebudding 
harvest  strategy  should  result  in  more 
spawning  biomass,  because  more  large 
male  crab  would  be  conserved  and 
fewer  juveniles  and  females  would  die 
due  to  incidental  catch  and  discard 
mortality.  This  higher  spawning 
biomass  would  be  expected  to  produce 
good  year-classes  when  environmental 
conditions  are  favorable. 

The  rebuilding  plan  also  references 
the  bycatch  reduction  measures  and 
habitat  protection  measures  adopted  by 


the  Board  in  March  2000.  The  Board 
adopted  gear  restrictions  to  reduce 
bycatch  of  sub-legal  and  female  blue 
king  crab  in  the  directed  fishery.  To 
protect  the  habitat  of  egg-bearing 
females,  the  Board  took  action  to  close 
State  waters  around  St.  Matthew  Island, 
Hall  Island,  and  Piimacles  Island  to  crab 
fishing.  Protection  of  habitat  and 
reduction  of  bycatch  will  reduce 
mortality  on  juvenile  and  egg-bearing 
female  crabs,  thus  allowing  a  higher 
percentage  of  each  year-class  to 
contribute  to  spawning  and  future 
landings. 

An  EA  was  prepared  for  Amendment 
15  that  describes  the  management 
backgroimd,  the  purpose  and  need  for 
action,  the  management  alternatives, 
and  the  environmental  and  the  socio- 
economic impacts  of  the  alternatives.  A 
copy  of  the  EA  can  be  obtained  from 
NMFS  (see  ADDRESSES). 

A  notice  of  availability  for  the 
proposed  Amendment  15  to  the  FMP, 
which  described  the  proposed 
amendment  and  invited  conunents  from 
the  public,  was  published  in  the  Federal 
Register  on  August  29,  2000  (65  FR 
52405).  Comments  were  invited  until 
October  30,  2000. 


Response  to  Comments 

NMFS  received  one  public  cormnent 
on  Amendment  15. 

Comment:  The  comment  requested 
that  NMFS  include  additional  analysis 
in  the  EA,  however,  it  did  not 
recommend  approval  or  disapproval  of 
the  amendment.  The  comment 
advanced  these  concerns  about  the  EA: 
(1)  the  costs  associated  with  monitoring 
bycatch  of  blue  king  crab  in  the  trawl 
fishery  were  not  analyzed;  (2)  the 
discussion  of  higher  probabilities  of 
rebuilding  under  alternative  rebuilding 
scenarios  is  insufficient;  and  (3)  further 
evaluation  of  the  economic  impacts  of 
implementing  a  stricter  rebuilding  time 
and  probability  is  needed. 

Response:  NMFS  determined  that  the 
existing  EA  is  sufficient  for  decision 
making,  complies  vdth  applicable  law, 
and  additional  analysis  would  not 
change  the  components  of  the 
rebuilding  plan.  The  EA  represents  the 
best  scientific  information  available,  as 
certified  by  the  Alaska  Fisheries  Science 
Center.  For  the  following  reasons, 
NMFS  does  not  believe  modification  of 
the  EA  is  warranted. 

1 .  The  decision  not  to  enact  measures 
to  reduce  bycatch  of  blue  king  crab  in 
the  trawl  fisheries  was  based  on  the  fact 
that,  according  to  observer  data,  blue 
king  crab  is  not  a  measurable 
component  of  trawl  bycatch.  Thus,  an 
analysis  of  the  costs  associated  with 
monitoring  a  bycatch  limit  or  a  closed 
area  would  not  chemge  the  conclusion 
that  trawl  bycatch  is  not  a  significant 
source  of  blue  king  crab  mortality. 


2.  The  rebuilding  time  period  satisfies 
the  requirements  of  section  304(e)(4)(A) 
of  the  Magnuson-Stevens  Act.  The 
rebuilding  plan  is  estimated  to  allow  the 
St.  Matthew  blue  king  crab  stock  to 
rebuild,  with  a  50  percent  probability,  to 
the  Bmsy  level  within  10  years.  A  50 
percent  rebuilding  probability  within  10 
years  is  the  estimated  probability 
recommended  in  the  NMFS  technical 
guidance  for  rebuilding  overfished 
stocks.  This  probability  of  rebuilding 
includes  the  conservative  parameter  that 
stock  will  be  considered  'rebuilt'  when 
the  stock  size  reaches  the  Bmsy  in  2 
consecutive  years.  The  stock  assessment 
experts  that  developed  the  model  used 
to  estimate  the  rebuilding  times  and 
probabilities  determined  that  a  50 
percent  probability  best  represented 
reality  given  the  biology  of  the  species 
and  o\xi  current  level  of  scientific 
information.  However,  the  EA  also 
analyzes  the  alternatives  at  a  90  percent 
probability.  The  alternative  that  would 
achieve  rebuilding  at  a  90  percent 
probability  within  10  years  is  the  no 
fishing  alternative,  which  the  EA 
analyzes.  The  exercise  of  estimating 
rebuilding  probabilities  provides 
managers  an  idea  of  the  potential 
outcomes  of  different  jdtematives  and  to 
help  assure  that  the  chosen  alternative 
will  rebuild  the  stock  within  10  years. 
One  of  the  measures  that  predicts 
success  of  this  rebuilding  plan  is  that  it 
is  estimated  to  rebuild  the  stock  in  12 
years  with  a  90  percent  probability.  In 
other  words,  NMFS  predicts  that  there 
is  a  90  percent  probability  that  the 
estimated  spawning  biomass  will  be 


above  the  Bmsy  level  of  22  million  lb 
(9,679.2  metric  tons)  for  2  years  within 
12  years. 

3.  Information  on  the  percentage  of  a 
crab  catcher  vessel's  total  crab  catch  that 
is  comprised  of  St.  Matthew  blue  king 
crab  is  not  substantially  relevant  to  the 
decision  making.  The  comment  implies 
that  this  information  would  lead  to  a 
more  conservative  rebuilding  plan 
because  most  catcher  vessels  do  not 
depend  on  this  fishery  as  a  sole  source 
of  income.  The  rebuilding  harvest 
strategy  provides  a  balance  between 
being  sufficiently  conservative  to 
rebuild  the  stock  and  prevent 
overfishing,  yet  to  allow  some  fishing 
during  the  rebuilding  period  once  the 
stock  increases  in  abundance  to  above 
the  MSST.  A  fishery  will  occur  when 
the  stock  abundance  warrants  it, 
regardless  of  each  individual  vessel's 
other  soiuces  of  income. 

NMFS  determined  that  Amendment 
15  to  the  FMP  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws  and  approved 
Amendment  15  on  November  29,  2000. 
Additional  information  on  this  action  is 
contained  in  the  August  29,  2000,  notice 
of  availability  (65  FR  52405). 

No  regulatory  changes  are  necessary 
to  implement  this  FMP  amendment. 

Dated:  Novemt)er  30,  2000. 
Clarence  Pautzke, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  00-31033  Filed  12-5-00;  8:45  am] 
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This  section  of  ffie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart50 
[PRM-50-62] 

Changes  to  Quality  Assurance 
Programs;  Withdrawal  of  Remaining 
Issues  Concerning  a  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 
Conmiission. 

ACTION:  Petition  for  rulemaking: 
withdrawal. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  terminating  its 
plans  to  develop  a  volimtary  option 
alternative  to  its  regulations  to  allow 
licensees  to  make  unilateral  changes  to 
their  quality  assurance  (QA)  program 
descriptions.  This  action  is  being  taken 
because  the  petitioner,  the  Nuclear 
Energy  Institute  (NEI),  has  withdrawn 
the  remaining  issues  raised  in  its 
petition  for  rulemaking  submitted  on 
Jime  8,  1995  (Docket  No.  PRM-50-62). 
NEI's  action  is  related  in  part  to  a 
revision  dated  February  23,  1999,  to  the 
Commission's  regulations  that  was 
implemented  in  response  to  the  petition 
and  provided  the  industry  with  a 
reduction  of  unnecessary  regulatory 
burden.  The  effect  of  this  action  is  that 
further  revisions  to  the  Commission's 
quality  assurance  regidations  are  not 
being  developed. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received  on  the  notice  of  receipt  of  the 
petition  (60  FR  47716;  September  14, 
1995),  NRC's  response  to  the  petitioner, 
public  comments  received  on  the  direct 
final  rule  (64  FR  9029;  February  23, 
1999),  NRC's  response  to  comments 
received  on  the  direct  final  rule  partially 
granting  the  petition  (64  FR  42823; 
August  6,  1999),  the  Petitioner's  letter 
(Accession  No.  ML0p3755305),  stating 
that  it  is  not  necessary  to  pursue  further 
changes,  and  NRC's  confirmation  letter 
(Accession  No.  ML003747685), 
pertaining  to  the  withdrawal  of  the 


petition  are  available  for  public 
inspection  or  copying  for  a  fee  in  the 
NRC  Public  Document  Room  (PDR),  One 
White  Flint  North,  Room  0-1F21, 11555 
Rockville  Pike,  Rockville,  Maryland 
20852.  These  documents  are  also 
available  for  perusal  at  the  NRC's 
rulemaking  website  http:// 
ruleforum.llnl.gov.  Questions  or 
comments  regarding  this  website  should 
be  directed  to  Carol  A.  Gallagher  at  301- 
415-5905  orCAG@NRC.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Bugg,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  301-415- 
3221,  e-mail  mtb@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  June  8,  1995,  NEI 
petitioned  the  NRC  to  amend  its 
regulations  controlling  changes  to 
nuclear  power  plant  licensee  QA 
programs.  The  petition  was  received  by 
the  Commission  on  June  19,  1995,  and 
assigned  Docket  No.  PRM-50-62.  The 
petitioner  requested  that  the  NRC 
modify  10  CFR  50.54(a)  to  permit  a 
nuclear  power  plant  licensee  to  make  a 
broader  range  of  changes  to  its  QA 
programs  without  prior  NRC  approval. 
At  the  time  of  the  petition  submittal,  10 
CFR  50.54(a)(3)  allowed  a  licensee  to 
"*   *   *  make  a  change  to  a  previously 
accepted  quality  assurance  program 
description  included  or  referenced  in 
the  Safety  Analysis  Report,  provided  the 
change  does  not  reduce  the 
commitments  in  the  program 
description  previously  accepted  by  the 
NRC."  NEI  requested  that  the 
Commission  amend  this  requirement  to 
allow  a  licensee  to  "  *   *  *  make  a 
change  to  a  previously  accepted  quality 
assurance  program  description  included 
or  referenced  in  its  Safety  Analysis 
Report  without  prior  Commission 
approval  unless  the  proposed  change 
involves  a  change  in  the  technical 
specifications  incorporated  in  the 
license  or  involves  an  unreviewed  safety 
question,"  consistent  with  the  criteria  of 
10  CFR  50.59.  According  to  NEI's 
proposal,  changes  involving  vmreviewed 
safety  questions  (USQs)  would  require 
NRC  approval  before  implementation. 

The  Petition 

NEI  stated  that  10  CFR  50.54(a)  is 
sometimes  interpreted  by  the  NRC  as 


requiring  NRC  approval  for  any  changes 
in  the  QA  program,  regardless  of  the 
safety  significance  associated  with  the 
change.  As  a  consequence,  there  are 
often  prolonged  and  sometimes 
unnecessary  regulatory  debates  about 
the  correct  interpretation  of  the  term 
"reduction  in  commitment."  NEI 
presented  the  following  examples  of 
changes  that  it  believed  could  be  made 
without  the  need  for  prior  NRC  approval 
but  that  have  been  viewed  as 
"reductions  in  commitment,"  requiring 
prior  NRC  approval: 

1 .  Changes  in  the  level  of  approval  of 
administrative,  implementation,  or 
policy  procedures,  regardless  of  the 
safety  significance; 

2.  Changes  in  the  company 
organization  as  it  is  described  in  a 
licensee's  original  quality  plan; 

3.  Changes  in  frequency  for  audit, 
review,  or  surveillance  activities  that 
have  minimal,  if  anyy^afety 
significance; 

4.  Adoption  of  a  more  recent  national 
standard  that  may,  or  may  not,  have 
been  endorsed  by  the  NRC  staff,  that 
results  in  a  different  implementation 
methodology,  yet  fulfills  the  same 
function  and  achieves  the  same 
objective  as  the  original  standard 
described  in  the  QA  program 
description  through  the  use  of  enhanced 
technology  or  other  developments;  and 

5.  Adoption  of  quaKty  processes 
different  or  more  effective  and  efficient 
than  those  described  in  a  licensee's 
original  quality  plan  based  on  the  safety 
significance  and  past  operating 
performance. 

NEI  estimated  that  NRC  review  and 
approval  of  these  types  of  changes  cost 
the  industry  in  excess  of  $1  million  per 
year.  In  addition,  NEI  asserted  that 
licensees  occasionally  were  hesitant  to 
pursue  QA  program  improvements 
because  of  the  resources  required  for 
NRC  approval,  even  though  the  ultimate 
result  would  be  improvements  in 
efficiency,  quality,  or  safety. 

NEI  also  noted  that  the  NRC's  main 
purpose  for  the  current  requirement  in   , 
10  CFR  50.54(a)  (which  was  adopted  in 
1983)  was  to  preclude  licensees  from 
making  certain  changes  to  QA  programs 
without  prior  NRC  approval  because,  in 
the  past,  some  QA  programs  had  been 
changed  and  no  longer  conformed  to 
NRC  regulations.  NEI  claimed  that  its 
proposed  approach  in  PRM-50-62 
would  still  address  the  NRC's  concerns 


because  QA  program  changes  would 
continue  to  be  reported  periodically  to 
the  NRC  as  required  by  10  CFR  50.71(e) 
as  program  updates,  and  changes  that 
involve  a  USQ  or  cause  a  chemge  to  the 
technical  specifications  would  be 
submitted  to  the  NRC  for  approval 
before  they  are  implemented.  The 
petitioner  reiterated  that  this  is  the  same 
process  used  for  change  control  for 
many  other  aspects  of  the  facility  design 
and  operation,  and  should  be  used  for 
QA  programs  as  well.  NEI  further  stated 
that  the  proposed  amendment  would 
improve  the  consistency  of  the 
regulatory  process  and  would  result  in 
increased  safety  of  commercial  nuclear 
power  plants  through  more  efficient  use 
of  NRC  and  industry  resources. 

Comments  Received  on  the  Petition 

On  September  14,  1995  (60  FR  47716), 
the  NRC  published  a  notice  of  receipt  of 
the  NEI  petition  for  rulemaking  and 
provided  an  opportunity  for  public 
comment.  The  document  requested  that 
public  comment  on  eight  specific 
questions  on  critical  regulatory  aspects 
of  the  NEI  petition.  Seventeen  comment 
letters  were  received,  plus  one  comment 
letter  that  supplemented  one  of  the. 
original  letters. 

Eleven  of  the  public  comment  letters 
were  sent  by  nuclear  power  plant 
licensees  and  NEI;  all  supported  the 
proposed  change  in  the  regulations.  The 
six  non-NEI/non-licensee  letters  were 
sent  by  individual  concerned  citizens 
(two  are  ciurently  employed  in  the 
nuclear  field);  all  expressed  opposition 
to  the  relaxation  of  current  requirements 
that  address  changes  in  QA  programs. 
All  of  .the  comment  letters  addressed 
issues  raised  in  the  petition,  particularly 
the  appropriateness  of  using  the  10  CFR 
50.59  criteria  for  QA  program  changes. 

Commission  Decision 

The  Commission  agreed  with  NEI  that 
the  10  CFR  50.54(a)  criteria  under 
which  a  licensee  was  allowed  to  make 
unilateral  QA  program  changes  was  too 
stringent  because  it  prevented  a  licensee 
from  making  QA  program  changes  of 
minor  safety  significance  without  first 
obtaining  NRC  approval.  The 
Commission  decided  that  new  criteria 
should  be  adopted  to  broaden  the  scope 
of  changes  that  could  be  made  by  a 
licensee  without  prior  NRC  approval. 
Therefore,  the  Commission  accepted  the 
petition  in  part  and  issued  a  direct  final 
rule  (64  FR  9029;  Februarv  23,  1999) 
that  revised  10  CFR  50.54'{a)  to  allow  a 
licensee  to  make  additional  changes  to 
selected  elements  of  its  QA  program 
without  having  to  obtain  prior  NRC 
approval.  As  of  April  26,  1999,  a 
licensee  is  permitted  to  make  the 


following  types  of  imilateral  changes  to 
its  QA  programs: 

1 .  The  use  of  a  quality  assurance 
standard  approved  by  the  NRC  that  is 
more  recent  than  the  QA  standard  in  a 
licensee's  ciurent  QA  program  at  the 
time  of  the  change; 

2.  The  use  of  a  quality  assurance 
alternative  or  exception  previously 
approved  by  an  NRC  safety  evaluation, 
provided  that  the  bases  of  the  NRC 
approval  are  applicable  to  a  licensee's 
facility; 

3.  Tne  use  of  generic  organizational 
position  titles  that  clearly  denote  the 
position  function,  supplemented  as 
necessary  by  descriptive  text,  rather 
than  specific  titles; 

4.  The  use  of  generic  organizational 
charts  to  indicate  functional 
relationships,  authorities,  and 
responsibilities,  or,  alternately,  the  use 
of  descriptive  text; 

5.  The  elimination  of  quality 
assurance  program  information  that 
duplicates  language  in  quality  assurance 
regulatory  gtiides  and  quality  assurance 
standards  to  which  a  licensee  is 
committed;  and 

6.  Organizational  revisions  that 
ensure  that  persons  and  organizations 
performing  QA  functions  continue  to 
have  the  requisite  authority  and 
organizational  freedom,  including 
sufficient  independence  from  cost  and 
schedule  considerations,  when  these 
concerns  are  in  conflict  with  safety 
considerations. 

Licensees  shall  continue  to  conform 
to  the  requirements  in  Appendix  B  to  10 
CFR  Part  50  and  10  CFR  50.34(b)(6)(ii) 
and  to  notify  the  NRC  of  these  changes 
as  required  by  10  CFR  50.71(e).  The 
direct  final  rule  provided  immediate 
relief  to  licensees  by  clearly  defining  six 
categories  of  QA  program  changes  that 
do  not  require  NRC  approval  prior  to 
implementation.  On  June  7,  2000,  the 
NRC  staff  conducted  a  public  workshop 
to  solicit  feedback  on  the 
implementation  of  the  revision  to  10 
CFR  50.54(a)  and  to  gather  information 
to  determine  the  need  for  and  feasibility 
of  developing  a  voluntary  alternative 
rule  based  on  the  NEI  petition. 
Workshop  participants  acknowledged 
the  significant  burden  reduction  already 
achieved  through  the  1999  revision  to 
10  CFR  50.54(a).  As  a  resuU  of  the 
discussions  at  the  workshop,  NEI 
concluded,  and  the  NRC  agreed,  that  a 
separate  rulemaking  on  10  CFR  50.54(a) 
is  not  needed  at  this  time.  By  letter 
dated  August  15,  2000  (Accession  No. 
ML003755305),  NEI  documented  its 
belief  that  "it  is  not  necessary  to 
piursue"  further  changes  to  10  CFR 
50.54(a)  related  to  its  petition.  By  letter 
to  NEI  dated  September  5,  2000,  the 


NRC  staff  confirmed  NEI's  intent  to 
withdraw  the  remainder  of  the  1995 
petition. 

In  the  direct  final  rule  published  on 
February  23,  1999  (64  FR  9029),  the 
NRC  noted  that  completion  of  the  NEI 
petition  should  be  accomplished  in  two 
stages.  The  first  stage  was  the  immediate 
burden  relief  of  partially  granting  the 
NEI  petition  through  the  direct  final 
rule.  The  second  stage  proposed  was  a 
follow-on  rulemaking  action  in  which 
criteria  would  have  been  developed  for 
determining  other  areas  in  which 
unilateral  changes  could  be  made  by 
licensees  without  prior  NRC  approval 
that  would  not  negatively  impact  on  the 
effectiveness  of  the  licensee's  QA 
program.  However,  given  the 
petitioner's  belief  that  it  is  not  necessary 
to  pursue  further  changes  and  based 
upon  feedback  from  a  public  workshop 
on  the  implementation  of  the  direct 
final  rule,  the  NRC  has  decided  not  to 
pursue  the  previously  planned  second 
rulemaking. 

For  these  reasons,  the  NRC  finds  that 
all  outstanding  issues  relating  to  PRM- 
50-62  are  resolved.  This  completes  NRC 
action  on  PRM-50-62. 

Dated  at  Roclcville,  Maryland,  this  30th  day 
of  November.  2000. 

For  the  Nuclear  Regulatory  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

(FR  Doc.  00-31100  Filed  12-5-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12  CFR  Part  3 

[Docket  No.  00-27] 
RIN1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-108S] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AC17 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  567 
[Docket  No.  2000-96] 
RIN1550-AB11 

Risk-Based  Capital  Standards:  Claims 
on  Securities  Firms 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision,  Treasury 
(OTS). 

ACTION:  Joint  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Board.  OCC,  FDIC  and 
OTS  (collectively,  the  Agencies)  are 
proposing  to  amend  their  respective 
risk-based  capital  standards  for  banks, 
bank  holding  companies,  and  savings 
associations  (collectively,  institutions) 
with  regard  to  the  risk  weighting  of 
claims  on,  and  claims  guaranteed  by, 
qualifying  securities  firms.  This 
proposed  rule  would  reduce  the  risk 
weight  applied  to  claims  on,  and  claims 
guaranteed  by,  qualifying  securities 
firms  incorporated  in  countries  that  are 
members  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  from  100  percent 
to  20  percent  imder  the  Agencies'  risk- 
based  capital  rules. 

DATES:  Your  comments  must  be  received 
by  January  22.  2001. 

ADDRESSES:  Comments  should  be 
directed  as  follows: 

OCC:  You  may  send  comments 
electronically  to 

regs.comments@occ.treas.gov  or  by  mail 
to  Docket  No.  00-27,  Office  of  the 


Comptroller  of  the  Currency,  Public 
Information  Room,  250  E  Street,  SW., 
Mail  Stop  1-5,  Washington.  DC  20219. 
In  addition,  you  may  send  comments  by 
facsimile  transmission  to  (202)  874- 
5274.  You  can  inspect  and  photocopy 
comments  at  that  address.  You  can 
make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043. 

Board:  Comments  should  refer  to 
docket  number  R-1085.  and  should  be 
sent  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  or  mailed  electronically  to 
regs.  commen  ts@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  the  hours  of  8:45 
a.m.  and  5:15  p.m.  and,  outside  those 
hours,  to  the  Board's  security  control 
room.  Both  the  mailroom  and  the 
security  control  room  are  accessible 
from  the  Eccles  Building  courtyard 
entrance,  located  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  on  weekdays. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  1 7th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
(FAX  number  (202)  898-3838;  Internet 
address;  comments@fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100.  801  17th 
Street.  NW..  Washington,  DC  20429, 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

OTS:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  Docket  No.  2000-96.  Hand 
deliver  comments  to  the  Guard's  Desk, 
East  Lobby  Entrance,  1700  G  Street, 
NW.,  from  9  a.m.  to  4  p.m.  on  business 
days,  Attention  Docket  No.  2000-96. 
Send  facsimile  transmissions  to  FAX 
Number  (202)  906-7755,  Attention 
Docket  No.  2000-96;  or  (202)  906-6956 
(if  comments  are  over  25  pages).  Send 
e-mails  to  public.info@ots.treas.gov. 
Attention  Docket  No.  2000-96.  and 
include  your  name  and  telephone 
number.  Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  NW.,  from  10  a.m. 


until  4  p.m.  on  Tuesdays  and  Thursdays 
or  obtain  comments  and/or  an  index  of 
comments  by  facsimile  by  telephoning 
the  Public  Reference  Room  at  (202)  906- 
5900  from  9  a.m.  until  5  p.m.  on 
business  days.  Comments  and  the 
related  index  will  also  be  posted  on  the 
OTS  Internet  Site  at  www. ots.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Margot  Schwadron,  Risk  Expert 
(202/874-5070),  Capital  Policy  Division; 
or  Ron  Shimabukuro,  Senior  Attorney 
(202/874-5090),  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Norah  Barger,  Assistant 
Director  (202/452-2402),  Barbara 
Bouchard,  Manager  (202-452-3072),  or 
John  F.  Connolly,  Supervisory  Financial 
Analyst  (202/452-3621),  Division  of 
Banking  Supervision  and  Regulation;  or 
Mark  E.  Van  Der  Weide,  Counsel  (202/ 
452-2263),  Legal  Division.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Janice  Simms  (202/872-1984). 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfeifer,  Examination  Specialist  (202/ 
898-8904),  Accounting  Section, 
Division  of  Supervision;  for  legal  issues, 
Leslie  Sallberg,  Counsel,  (202/898- 
8876),  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

OTS:  David  W.  Riley,  Project 
Manager,  (202/906-6669),  Supervision 
Policy;  Teresa  A.  Scott,  Counsel, 
Banking  and  Finance  (202/906-6478), 
Regulations  and  Legislation  Division, 
Office  of  the  Chief  Counsel,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 
Agencies'  risk-based  capital  standards 
are  based  upon  principles  contained  in 
the  July  1988  agreement  entiUed 
"International  Convergence  of  Capital 
Measurement  and  Capital  Standards" 
(Basel  Accord  or  Accord).  The  Basel 
Accord  was  developed  by  the  Basel 
Committee  on  Banking  Supervision 
(Basel  Committee)  and  endorsed  by  the 
central  bank  governors  of  the  Group  of 
Ten  (G-10)  countries.'  The  Basel 
Accord  provides  a  framework  for 
assessing  the  capital  adequacy  of  a 
depository  institution  by  risk  weighting 


its  assets  and  off-balance-sheet 
exposures  primarily  based  on  credit 
risk. 

The  original  Basel  Accord  imposed  a 
20  percent  risk  weight  for  claims  on 
banks  incorporated  in  OECD  coimtries  ^ 
and  a  100  percent  risk  weight  for  claims 
on  securities  firms  and  most  other 
nonbanking  firms.  In  April  1998,  the 
Basel  Committee  amended  the  Basel 
Accord  to  lower  the  risk  weight  from 
100  percent  to  20  percent  for  claims  on, 
and  claims  guaranteed  by,  securities 
firms  incorporated  in  OECD  countries  if 
such  firms  are  subject  to  supervisory 
and  regulatory  arrangements  that  are 
comparable  to  those  imposed  on  OECD 
banks.  Such  arrangements  must  include 
risk-based  capital  requirements  that  are 
comparable  to  those  applied  to 
depository  institutions  imder  the 
Accord  and  its  amendment  to 
incorporate  market  risks.  The  term 
"comparable"  is  also  intended  to 
require  that  qualifying  securities  firms 
(but  not  necessarily  their  parent 
organizations)  be  subject  to  consolidated 
regulation  and  supervision  with  respect 
to  any  of  thefr  subsidiaries. 

One  of  the  primary  reasons  that  the 
Basel  Committee  amended  the  Accord 
was  to  make  it  consistent  with  the 
treatment  of  claims  on  securities  firms 
permitted  under  the  European  Union's 
(EU)  Capital  Adequacy  Directive  (CAD). 
A  number  of  European  countries  have 
followed  the  CAD  for  some  time.  The 
CAD,  which  subjects  EU  depository 
institutions  and  securities  firms  to  the 
same  capital  requirements,  applies  a  20 
percent  risk  weight  to  claims  on  both 
depository  institutions  and  securities 
firms. 

This  proposed  rule  would  reduce  the 
risk  weight  applied  to  claims  on,  and 
claims  guaranteed  by,  qualifying 
securities  firms  from  100  percent  to  20 
percent  under  the  Agencies'  risk-based 
capital  rules.  Under  this  proposal, 
qualifying  securities  firms  must  be 
incorporated  in  an  OECD  country,  be 
subject  to  supervisory  and  regulatory 
arrangements  that  are  comparable  to 
those  imposed  on  OECD  banks,  and 
have  a  credit  rating  that  is  in  one  of  the 


'  The  G-10  countries  are  Belgium.  Canada. 
France.  Germany,  Italy,  Japan,  Netherlands. 
Sweden,  Switzerland,  the  United  Kingdom,  and  the 
United  States.  The  Basel  Committee  is  comprised  of 
representatives  of  the  central  banks  and  supervisory 
authorities  from  the  G-10  countries  and 
Luxembourg. 


^  The  OECD  is  an  international  organization  of 
countries  that  are  committed  to  market-oriented 
economic  policies,  including  the  promotion  of 
private  enterprise  and  free  market  prices,  liberal 
trade  policies,  and  the  absence  of  exchange 
controls.  For  purposes  of  the  Basel  Accord.  OECD 
countries  are  those  countries  that  are  full  members 
of  the  OECD  or  that  have  concluded  special  lending 
arrangements  associated  witii  the  International 
Monetary  Fund's  General  Arrangements  to  Borrow. 
A  listing  of  OECD  member  countries  is  available  at 
www.oecdwash.org.  Any  OECD  country  that  has 
rescheduled  its  external  sovereign  debt,  however, 
may  not  receive  the  preferential  capital  treatment 
generally  granted  to  OECD  countries  under  the 
Accord  for  five  years  after  such  rescheduling. 


three  highest  investment  grade  rating 
categories  used  by  a  nationally 
recognized  statistical  rating  organization 
(rating  agency). 

Qualifying  U.S.  securities  firms  must 
be  broker-dealers  registered  with  the 
Securities  and  Exchange  Commission 
(SEC).  Qualifying  U.S.  securities  firms 
also  must  be  subject  to  and  comply  with 
the  SEC's  net  capital  rule,^  and  margin 
and  other  regulatory  requirements 
applicable  to  registered  broker-dealers.'' 

Qualifying  securities  firms 
incorporated  in  any  other  OECD  coimtry 
must  be  subject  to  consolidated 
supervision  and  regulation  (covering 
thefr  subsidiaries,  but  not  necessarily 
their  parent  organizations)  comparable 
to  that  imposed  on  depository 
institutions  in  OECD  countries, 
including  risk-based  capital 
requfrements  comparable  to  those  • 
applied  to  depository  institutions  under 
the  Accord.  5 

The  Agencies  are  of  the  view  that 
supervision  and  regulation  alone  are  not 
necessarily  sufficient  indicators  of 
creditworthiness  to  warrant  a  20  percent 
risk  weight.  Consequently,  a  qualifying 
securities  firm,  or  the  parent 
consolidated  group  of  a  qualifying 
securities  firm,  must  have  a  long-term 
issuer  credit  rating,^  or  a  rating  on  at 
least  one  issue  of  long-term  (i.e.,  one 
year  or  longer)  unsecured  debt,  from  a 
nationally^j^cognized  statistical  rating 
organization  (rating  agency)  that  is  in 
one  of  the  three  highest  investment 
grade  rating  categories  used  by  the 
rating  agency.^ 


3  The  SEC's  net  capital  rule,  as  set  forth  at  17  CFR 
240.15c3-l,  requires  broker-dealers  to  maintain 
continually  sufficient  liquid  assets  to  protect  the 
interests  of  customers  and  other  market  participants 
if  a  broker-dealer  becomes  insolvent.  Under  the 
SEC's  rules,  a  broker-dealer  must  maintain  a 
minimum  ratio  of  net  capital  to  either  liabilities  or 
customer-related  receivables. 

*  U.S.  securities  firms  that  have  registered  with 
the  SEC  as  over-the-counter  derivatives  dealers 
would  not  be  qualifying  securities  firms  because 
they  are  subject  to  a  less  rigorous  net  capital  rule 
and  are  exempt  from  a  variety  of  regulatory 
requirements  applicable  to  fully  regulated  broker- 
dealers,  including  certain  margin  requirements.  See 
63  FR  59362  (Nov.  3.  1998). 

^  For  example,  this  generally  would  include  firms 
engaged  in  securities  activities  in  the  EU  that  are 
subject  to  the  CAD.  Securities  firms  in  other  OECD 
countries  would  need  to  demonstrate  to  lending 
institutions  and  regulator^'  authorities  that  their 
supervision  and  regulation  qualify  as  comparable 
under  this  rule  and  the  Accord. 

"  A  long  issuer  credit  rating  is  one  that  assesses 
a  firm's  overall  capacity  and  willingness  to  pay  on 
a  timely  basis  its  unsecured  financial  obligations. 
Issuer  credit  ratings  that  are  assigned  to  non-broker- 
dealer  subsidiary  or  affiliate  of  the  securities  firm, 
or  debt  ratings  on  long-term  unsecured  debt  issues 
of  such  a  subsidiary  or  affiliate  of  the  securities 
firm,  would  not  satisfy  the  rating  criteria  to  be  a 
qualifying  securities  firm. 

'  The  Agencies  recognize  that  two  recent 
proposals  used  the  two  highest  investment  grade 


Claims  on,  and  claims  guaranteed  by, 
holding  companies  and  other  affiliates 
of  a  qualifying  securities  firm,  would 
retain  thefr  ciurent  100  percent  risk 
weighting  under  the  Agencies'  risk- 
based  capital  rules.  This  treatment  is 
consistent  with  the  existing  treatment 
for  depository  institution  holding 
companies  and  other  affiliates  of 
depository  institutions  in  consolidated 
holding  companies.  Claims  on,  and 
claims  guaranteed  by,  a  subsidiary  of  a 
qualifying  securities  firm  also  would 
retain  their  current  100  percent  risk 
weight,  unless  such  subsidiary's 
obligations  were  guaranteed  by  a 
qualifying  seciuities  firm  (e.g.,  its  parent 
qualifying  securities  firm). 

The  Agencies  are  proposing  to  revise 
thefr  rules  to  apply  a  20  percent  risk 
weight  to  qualifying  securities  firms  for 
several  reasons.  First,  claims  on 
qualifying  securities  firms  generally 
involve  relatively  low  credit  risk 
because  such  firms  are  subject  to 
supervision  and  regulation,  including 
capital  requfrements,  comparable  to 
banks  in  OECD  coimtries  and  have 
ratings  in  one  of  the  three  highest 
investment  grade  rating  categories. 
Second,  the  100  percent  risk  weight 
applied  to  claims  on  securities  firms 
under  the  Agencies'  current  capital 
rules  is  more  stringent  than  the  20 
percent  capital  charge  applied  to  claims 
on  securities  firms  under  the  Basel 
Accord  and  the  CAD.  This  results  in  a 
competitive  inequity  for  U.S.  depository 
institutions,  which  would  be  mitigated 
by  this  proposed  rule. 


rating  categories  to  identify  assets  that  would 
qualify  for  a  20  percent  risk  weight.  The  Basel 
Committee's  June  1999  consultative  paper  entitled 
"A  New  Capital  Adequacy  Framework  "  proposed 
that  a  bank,  commercial  firm  or  securitization 
position  rated  in  one  of  the  two  highest  investment 
grade  rating  categories  would  qualify  for  a  20 
percent  risk  weight.  In  addition,  the  Agencies' 
recent  proposed  rule  on  recourse  and  direct  credit 
substitutes  proposed  that  a  securitization  position 
rated  in  one  of  the  two  highest  investment  grade 
rating  categories  would  qualify  for  a  20  percent  risk 
weight.  65  FR  12319  (March  8.  2000). 

The  Agencies  considered  proposing  a  rating 
requirement  for  securities  firms  consistent  with 
these  other  proposals,  but  decided  for  several 
reasons  that  it  would  be  appropriate  to  propose 
requiring  qualifying  .securities  firms  to  be  rated  in 
one  of  the  lop  three  rating  categories  of  a  rating 
agency.  In  addition  to  meeting  the  rating  standard, 
qualifying  securities  firms  are  subject  to  supervision 
and  regulation  comparable  to  depository 
institutions  in  OECD  countries.  'This  supervision 
distinguishes  qualifying  securities  firms  from  other 
types  of  entities,  such  as  commercial  firms.  Further, 
under  the  current  Basel  Accord,  claims  on  OECD 
depository  institutions  and  securities  firms  receive 
a  20  percent  risk  weight  without  satisfying  a  similar 
credit  rating  requirement.  Thus,  while  the  Agencies 
considered  both  a  higher  rating  requirement,  on  the 
one  hand,  and  whether  any  rating  requirement 
should  be  imposed  on  securities  firms,  on  the  other, 
the  Agencies  believe  the  proposed  rating 
requirement  strikes  an  appropriate  balance. 
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The  Agencies  are  seeking  comment  on 
all  aspects  of  this  rule.  Particularly,  the 
Agencies  request  conmaent  on  their 
proposed  criteria  for  qualifying 
securities  firms. 

(1)  Does  the  rating  of  a  broker-dealer's 
parent  consolidated  organization  serve 
as  a  reliable  indicator  of  the  credit 
quality  of  claims  on,  or  guaranteed  by, 
the  broker-dealer? 

(2)  Is  there  a  rating  or  other  indicator 
of  a  broker-dealer's  credit  quality  that  is 
more  reliable  and  more  consistent  with 
market  practices  than  the  proposed 
standard? 

(3)  Should  claims  on,  and  claims 
guaranteed  by,  certain  subsidiaries  of 
qualifying  securities  firms  be  accorded  a 
20  percent  risk  weight?  If  so,  what 
should  the  qualifying  criteria  be  for 
such  subsidiaries? 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Agencies 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  it  would  not  have  a  significant 
impact  on  the  amount  of  capital 
required  to  be  held  by  small 
institutions.  The  proposed  rule:  (1)  Only 
covers  a  narrow  category  of  assets  that 
might  be  held  by  an  institution,  (2) 
decreases  the  amount  of  capital  that  an 
institution  must  hold  for  those  assets, 
(3)  does  not  significantly  change  the 
amount  of  total  capital  an  institution 
must  hold,  and  (4)  will  have  a  positive 
impact  on  an  affected  institution's 
capital  requirements.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  proposal  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  {44  U.S.C.  3501, 
et  seq.). 

Executive  Order  12866 

The  Comptroller  of  the  Currency  and 
the  Director  of  the  OTS  have  determined 
that  this  proposed  rule  is  not  a 
significant  regulatory  action  for 
piu'poses  of  Executive  Order  12866. 
This  proposed  rule  would  reduce  the 
current  risk  weighting  applied  to  claims 
on  qualifying  securities  firms  and  would 
not  impose  additional  cost  or  burden  on 
institutions. 


OCC  and  OTS— Unfunded  Mandates 
Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  nimiber  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
proposal  would  reduce  the  current  risk- 
based  capital  charge  for  claims  on,  and 
claims  guaranteed  by,  qualifying 
seciuities  firms.  Accordingly,  the  OCC 
and  OTS  have  determined  that  this 
proposed  rule  would  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
more  than  $100  million  or  more  in  any 
one  year.  In  fact,  this  proposed  rule 
would  impose  no  new  cost  or  burden  on 
state,  local,  or  tribal  governments,  or  the 
private  sector.  Therefore,  the  OCC  and 
OTS  have  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  edtematives 
considered. 

Plain  Language  Requirement 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  federal 
banking  agencies  to  use  "plain 
language"  in  all  proposed  and  final 
rules  published  after  January  1,  2000. 
We  invite  your  comments  on  how  to 
meike  this  proposal  easier  to  imderstand. 
For  example: 

(1)  Have  we  organized  the  material  to 
suit  your  needs? 

(2)  Are  the  requirements  in  the  rule 
clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  isn't  clear? 
Would  a  different  format  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

(5)  Would  more  (but  shorter)  sections 
be  better? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

FDIC  Assessment  of  Impact  of  Federal 
Regulation  On  Families 

The  FDIC  has  determined  that  this 
proposed  rule  would  not  affect  family 
well  being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act  of  1999 
(Pub.  L.  105-277). 


List  of  Subjects 

12CFRPart3 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements, 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure.  Banks,  banking.  Capital 
adequacy.  Reporting  and  recordkeeping 
requirements.  Savings  associations, 
State  non-member  banks. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Department  of  the  Treasury 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  proposes  to  amend  part 
3  of  chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1 .  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161,  1818, 
1828(n),  1828  note,  1831n  note,  1835,  3907, 
and  3909. 

2.  In  appendix  A  to  part  3: 

A.  In  section  1: 

i.  Redesignate  paragraphs  (c)(17) 
through  (c)(31)  as  (c)(18)  through  (c)(32); 
and 

ii.  Add  new  paragraph  (c)(17). 

B.  In  section  3: 

i.  Redesignate  footnotes  11a  and  lib 
as  lib  and  lie; 

ii.  Add  new  paragraph  (a)(2){xiii); 

iii.  Add  new  footnote  11a  to  read  as 
follows: 


Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 

Section  1 .  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 
***** 

(c)  *  *  * 

(17)  Nationally  recognized  statistical  rating 
organization  (NRSRO)  means  an  entity 
recognized  by  the  Division  of  Market 
Regulation  of  the  Securities  and  Exchange 
Commission  (or  any  successor  Division)  as  a 
nationally  recognized  statistical  rating 
organization  for  various  purposes,  including 
the  Securities  Exchange  Commission  net 
capital  requirement  for  brokers  and  dealers. 


Section  3.  Risk  Categories /Weights  for 
On-Ralance  Sheet  Assets  and  Off- 
Balance  Sheet  Items. 


(a)  *  *  * 

(2)  *   *   * 

(xiii)  Claims  on,  or  guaranteed  by,  a 
qualifying  securities  firms  incorporated 
in  an  OECD  country,  subject  to  the 
following  conditions: 

(A)  If  the  seciu'ities  firm  is 
incorporated  in  the  United  States,  then 
the  securities  firm  must  be  a  broker- 
dealer  that  is  registered  with  the 
Securities  and  Exchange  Commission 
and  must  be  subject  to  and  comply  with 
the  Securities  Exchange  Commission  net 
capital  regulation  (17  CFR  240.15c3(l)), 
margin  regulations  and  other  regulatory 
requirements  applicable  to  a  registered 
broker-dealer. 

(B)  If  the  securities  firm  is 
incorporated  in  any  other  OECD 
country,  then  the  securities  firm  must  be 
subject  to  consolidated  supervision  and 
regulation  (covering  its  subsidiaries,  but 
not  necessarily  its  parent  organization) 
comparable  to  that  imposed  on 
depository  institutions  under  the  Basel 
Capital  Accord."" 

(C)  A  secm-ities  firm  (or  its  parent 
consolidated  group),  whether 
incorporated  in  the  United  States  or 
another  OECD  coimtry,  must  also  have 
a  long-term  issuer  credit  rating,  or  a 
credit  rating  on  at  least  one  issue  of 
long-term  unsecured  debt,  from  a 
nationally  recognized  statistical  rating 
organization.  The  credit  rating  must  be 
in  one  of  the  three  highest  investment 
grade  categories  used  by  the  nationally 
recognized  statistical  rating 
organization. 


"■  See  Accord  on  International  Convergence  of 
Capital  Measurement  and  Capital  Standards  as 
adopted  by  the  Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practices  (renamed  as 
the  Basel  Committee  on  Banking  Supervision), 
dated  July  1988. 


Dated:  November  6,  2000. . 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  II 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  225  of  chapter 
II  of  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

Part  208 — Membership  of  State 
Banking  Institutions  in  the  Federal 
Reserve  System  (Regulation  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  92a,  93a, 
248(a),  248(c),  321-338a,  371d,  461,  481-486, 
601,  611,  1814,  1816.  1818.  1820(d)(9), 
1823(j),  1828(o),  1831,  18310,  1831p-l, 
1831r-l,  1835(a),  1882,  2901-2907,  3105, 
3310,  3331-3351,  and  3906-3909;  15  U.S.Q. 
78b,  781(b),  781(g),  781(i),  78o-4(c)(5),  78q, 
78q-l,  and  78w;  31  U.S.C.  5318;  42  U.S.C. 
4012a,  4104a,  4104b,  4106,  and  4128. 

2.  In  appendix  A  to  part  208,  the 
following  amendments  are  made: 

a.  In  sections  III.  and  IV.,  redesignate 
footnotes  34  through  52  as  footnotes  35 
through  53; 

b.  In  section  in.C.2.,  the  three  existing 
paragraphs  are  designated  as  III.C.2.a. 
through  III.C.2.C.,  and  a  new  section 
III.C.2.d.  is  added  with  a  new  footnote 
34;  and 

c.  In  Attachment  III,  under  Category  2, 
a  new  paragraph  12.  is  added.  The 
revision  and  additions  read  as  follows: 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


III.  *  *  * 
C.  *  *  * 

2.  *   *   * 

d.  This  category  also  includes  claims  on, 
and  claims  guaranteed  by,  qualifying 
securities  firms  incorporated  in  the  OECD- 
based  group  of  countries. ^'» 


'*  With  regard  to  securities  firms  incorporated  in 
the  United  States,  qualifying  securities  firms  are 
those  securities  that  are  broker-dealers  registered 
with  the  Securities  and  Exchange  Commission 
(SEC).  They  must  be  subject  to  and  in  compliance 
vfith  the  SECs  net  capital  rule,  17  CFR  240.15c3- 
1 ,  and  subject  to  the  margin  and  other  regulatory 
requirements  applicable  to  registered  broker- 
dealers.  With  regard  to  securities  firms  incorporated 
in  any  other  country  in  the  OECD-based  group  of 
countries,  qualifying  securities  firms  are  those 
securities  firms  that  are  subject  to  consolidated  ^ 
supervision  and  regulation  (covering  their  direct 
and  indirect  subsidiaries,  but  not  necessarily  their 
parent  organizations)  comparable  to  that  imposed 
on  banks  in  OECD  countries.  Such  regulation  must 
include  risk-based  capital  requirements  comparable 
to  those  applied  to  lianks  under  the  Accord  on 
International  Convergence  of  Capital  Measurement 


Attachment  III — Summary  of  Risk  Weights 
and  Risk  Categories  for  State  Member  Banks 

***** 

Category  2:  20  Percent  *   *   * 

12.  Claims  on,  and  claims  guaranteed  by, 
qualifying  securities  firms  incorporated  in 
the  OECD-based  group  of  countries. 


Part  225 — Bank  Holding  Companies 
and  Change  in  Bank  Control 
(Regulation  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  18311,  1831p-l,  1843(c)(8).  1844(b), 
1972(1),  3106,  3108,  3310.  3331-3351.  3907. 
and  3909. 

2.  In  appendix  A  to  part  225,  the 
following  amendments  are  made: 

a.  In  sections  III.  and  FV.,  redesignate 
footnotes  37  through  57  as  footnotes  38 
through  58; 

b.  In  section  III.C.2.,  the  three  existing 
paragraphs  are  designated  as  III.C.2. a. 
through  III.C.2.C.,  and  a  new  section 
III.C.2.d.  is  added  with  a  new  footnote 
37;  and 

c.  In  Attachment  in,  imder  Category  2, 
a  new  paragraph  12  is  added.  The 
revision  and  additions  read  as  follows: 

Appendix  A  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

***** 

m.  •  *  * 
c.  *  *  * 

o      *      *      * 

d.  This  category  also  includes  claims  on, 
and  claims  guaranteed  by,  qualifying 
securities  firms  incorporated  in  the  OECD- 
based  group  of  countries. ^^ 


and  Capital  Standards  (1988.  as  amended  in  1998) 
(Basel  Accord).  Furthermore,  any  qualifying 
securities  firm,  or  its  parent  consolidated  group, 
must  have  a  long-term  issuer  credit  rating,  or  a 
rating  on  at  least  one  issue  of  long-term  unsecured 
debt,  from  a  nationally  recognized  statistical  rating 
organization  that  is  in  one  of  the  three  highest 
investment  grade  rating  categories  used  by  the 
rating  agency. 

^'  With  regard  to  securities  firms  incorporated  in 
the  United  States,  qualifying  securities  firms  are 
those  securities  that  are  broker-dealers  registered 
with  the  Securities  and  Exchange  Commission 
(SEC).  They  must  be  subject  to  and  in  compliance 
with  the  SECs  net  capital  rule,  17  CFR  240.15c3- 
1,  and  subject  to  the  margin  and  other  regulatory 
requirements  applicable  to  registered  broker- 
dealers.  With  regard  to  securities  firms  incorporated 
in  other  countries  in  the  OECD-based  group  of 
countries,  qualifying  securities  firms  are  those 
securities  firms  that  are  subject  to  consolidated 
supervision  and  regulation  (covering  their  direct 
and  indirect  subsidiaries,  but  not  necessarily  their 
parent  organizations)  comparable  to  that  imposed 
on  banks  In  OECD  countries.  Such  regulation  must 
include  risk-based  capital  requirements  comparable 
to  those  applied  to  banks  under  the  Accord  on 
International  Convergence  of  Capital  Measurement 

Continued 
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Attachment  III — Summary  of  Risk  Weights 
and  Risk  Categories  for  Bank  Holding 
Companies 

***** 

Category  2:  20  Percent  *   *   * 

12.  Claims  on,  and  claims  guaranteed  by, 
qualifying  securities  firms  incorporated  in 
the  OECD-based  group  of  countries. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  27,  2000. 
lenniier  J.  Johnson, 

Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  III 

For  the  reasons  set  forth  in  the  joint 
prectmble,  part  325  of  chapter  III  of  title 
1 2  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1816,  1818(a).  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d).  1828(i), 
1828(n),  1828(o),  1831o,  1835.  3907,  3909, 
4808;  Pub.  L.  102-233,  105  Stat.  1761, 1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242, 105  Stat.  2236,  2355,  as  amended  by 
Pub.  L.  103-325,  108  Stat.  2160,  2233  (12 
U.S.C.  1828  note);  Pub.  L.  102-242,  105  Stat. 
2236,  2386,  as  amended  by  Pub.  L.  102-550, 
106  Stat.  3672,  4089  (12  U.S.C.  1828  note). 

2.  In  appendix  A  to  part  325,  section 
n.B.3.,  the  phrase  "U.S.  depository 
institutions  and  foreign  banks"  is 
removed  and  the  phrase  "U.S. 
depository  institutions,  foreign  banks, 
and  qualifying  OECD-based  securities 
firms"  is  added  in  its  place. 

3.  In  appendix  A  to  part  325: 

a.  In  section  H.C,  under  Category  2 — 
20  Percent  Risk  Weight,  add  a  new 
sentence  immediately  after  the  existing 
first  sentence; 

b.  Redesignate  footnotes  23  through 
42  as  footnotes  24  through  43; 

c.  Add  a  new  footnote  23;  and 

d.  In  Table  II,  add  a  new  paragraph 
{13]  under  Category  2—20  Percei\t  Risk 
Weight. 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 

***** 

II.  *   *   * 
C.  *   *.  * 

Category  2-20  Percent  Risk  Weight 
*  *   *  This  category  also  includes 


claims  on,  and  claims  guaranteed  by, 
qualifying  securities  firms  incorporated 
in  the  OECD-based  group  of  countries. ^3 


Table  II — Summary  of  Risk  Weights 
and  Risk  Categories 

*         *        *        *         * 

Category  2-20  Percent  Risk  Weight 

***** 

(13)  Claims  on,  and  claims  guaranteed 
by,  qualifying  securities  firms 
incorporated  in  the  OECD-based  group 
of  countries. 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C.,  this  17th  day  of 
October,  2000. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

Office  of  Thrift  Supervision 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Office  of  Thrift 
Supervision  amends  part  567  of  chapter 
V  of  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463. 
1464,  1467a,  1828  (note). 

2.  Section  567.6  is  amended  by 
adding  paragraph  (a)(l)(ii)(T)  to  read  as 
follows: 

§  567.6    Risk-based  capital  credit  risk- 
weight  categories. 

(a)  *   *   * 


and  Capital  Standards  (1988,  as  amended  in  1998) 
(Basel  Accord).  Furthermore,  any  qualifying 
securities  firm,  or  its  parent  consolidated  group, 
must  have  a  long-term  issuer  credit  rating,  or  a 
rating  on  at  least  one  issue  of  long-term  unsecured 
debt,  from  a  nationally  recognized  statistical  rating 
organization  that  is  in  one  of  the  three  highest 
investment  grade  rating  categories  used  by  the 
rating  agency. 


"  With  regard  to  securities  firms  incorporated  in 
the  United  States,  qualifying  securities  firms  are 
those  securities  firms  that  are  broker-dealers 
registered  with  the  Securities  and  Exchange 
Commission  (SEC).  They  must  be  subject  to  and  in 
compliance  with  the  SEC's  net  capital  rule.  17  CFR 
240.15c3-l,  and  subject  to  the  margin  and  other 
regulatory  requirements  applicable  to  registered 
broker-dealers.  With  regard  to  securities  firms 
incorporated  in  any  other  country  in  the  OECD- 
based  group  of  countries,  qualifying  securities  firms 
are  those  securities  firms  that  are  subject  to 
consolidated  supervision  and  regulation  (covering 
their  direct  and  indirect  subsidiaries,  but  not 
necessarily  their  parent  organizations)  comparable 
to  that  imposed  on  banks  in  OECD  countries.  Such 
regulation  must  include  risk-based  capital 
requirements  comparable  to  those  applied  to  banks 
under  the  Accord  on  International  Convergence  of 
Capital  Measurement  and  Capital  Standards  (1988, 
as  amended  in  1998)  (Basel  Accord).  Furthermore, 
any  qualifying  securities  firm,  or  its  parent 
consolidated  group,  must  have  a  long-term  issuer 
credit  rating,  or  a  rating  on  at  least  one  issue  of 
long-term  unsecured  debt,  from  a  nationally 
recognized  statistical  rating  organization  that  is  in 
one  of  the  three  highest  rating  categories  used  by 
the  rating  agency. 


(D*  *  * 

(ii)  *  *  * 

(T)  Claims  on,  and  claims  guaranteed 
by,  a  qualifying  securities  firms 
incorporated  in  an  OECD-based  country. 

(1)0)  A  qualifying  securities  firm 
incorporated  in  the  United  States  must 
be  a  broker-dealer  that  is  registered  with 
the  Securities  and  Exchange 
Commission  (SEC).  It  must  be  subject  to 
and  comply  with  the  SEC's  net  capital 
rule  (17  CFR  240.15c3(l),  margin 
regulations  and  other  regulatory 
requirements  applicable  to  a  registered 
broker-dealer. 

[ii]  A  qualifying  securities  firm 
incorporated  in  any  other  OECD-based 
country  must  be  a  security  firm  that  is  - 
subject  to  consolidated  supervision  and 
regulation  (covering  its  subsidiaries,  but 
not  necessarily  its  parent  organization) 
comparable  to  that  imposed  on 
depository  institutions  imder  the 
Accord  on  International  Convergence  of 
Capital  Measurement  and  Capital 
Standards  (1988,  as  amended  in  1998). 

(2)  A  qualifying  seciu-ities  firm  (or  its 
parent  consolidated  group)  must  also 
have  a  long-term  issuer  credit  rating,  or 
a  rating  on  at  least  one  issue  of  long- 
term  unsecured  debt,  from  a  nationally 
recognized  statistical  rating 
organization.  The  rating  must  be  in  one 
of  the  three  highest  investment  grade 
categories  used  by  the  ratings  agency. 
***** 

By  the  Office  of  Thrift  Supervision. 

Dated:  November  3,  2000. 
Ellen  Seidman, 
Director. 
[FR  Doc.  00-30615  Filed  12-5-00;  8:45  am] 

BILUNG  CODES  4810-33-P;  S210-01-P:  6714-01-P; 
6720-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  waiver  of  nde. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Normianufacturer  Rule  for  Surge 
Arresters,  Current  and  Voltage 
Transformers,  Disconnected  Switches, 
Sultotransformers,  Power  Transformers 
(multiple  winding  type),  Insulator 
Assemblies  for  transmission  lines 
(porcelain  and  polymer  type),  and 
Stacking  Post  Insulators.  The  basis  for  a 
waiver  of  the  Nonmanufacturer  Rule  for 
these  products  is  that  there  are  no  small 
business  manufacturers  or  processors 


available  to  supply  these  products  to  the 
Federal  Government.  The  effect  of  a 
waiver  would  be  to  allow  an  otherwise 
qualified  Nonmanufacturer  to  supply 
other  than  the  product  of  a  domestic 
small  business  manufacturer  or 
processor  on  a  Federal  contract  set  aside 
for  small  businesses  or  awarded  through 
the  SBA  8(a)  Program.  The  purpose  of 
this  document  is  to  solicit  comments 
and  potential  source  information  firom 
interested  parties. 

DATES:  Comments  and  sources  must  be 
submitted  on  or  before  December  12, 
2000. 

ADRESSES:  Edith  Butler,  Program 
Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street  SW., 
Washington.  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  (202) 
619-0422,  FAX  (202)  205-6845. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufacturer  or  processor,  if 
the  recipient  is  other  than  the  actual 
manufactiu-er  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  foimd  a  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget  North 
American  Industry  Classification 
System  (NAICS).  The  second  is  the 
Product  and  Service  Code  (PSC) 
established  by  the  Federal  Procurement 
Data  System. 

The  Small  Business  Administration  is 
currently  processing  a  request  for  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Surge  Arresters  (SIC  3643,  NAICS 
335931),  Current  and  Voltage 
Transformers  (SIC  3612,  NAICS 
335311).  Disconnect  Switches  (SIC 
3613,  NAICS  335313).  Sutotransformers 
(SIC  3612,  NAICS  335311),  Power 
Transformers  (multiple  winding  type) 


(SIC  3612,  NAICS  335311),  Insulator 
Assemblies  for  transmission  lines 
(porcelain  and  polymer  type)  (SIC  3264/ 
3644,  NAICS  327113/335932),  and 
Stacking  Post  Insluators  (SIC  3264, 
NAICS  3327113),  and  invites  the  public 
to  comment  or  provide  information  on 
potential  small  business  manufacturers 
for  these  products. 

In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  Procurement  Marketing  & 
Access  Network  (PRO-Net)  and  the  SBA 
will  publish  a  notice  in  the  Commerce 
Business  Daily.  The  public  is  invited  to 
comment  or  provide  source  information 
to  SBA  on  the  proposed  waiver  of  the 
Nonmanufacturer  Ride  for  these  classes 
of  products. 

Dated:  November  21,  2000. 
Luz  A.  Hopewell, 

Associate  Administrator  for  Government 
Contracting. 

[FR  Doc.  00-30779  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-260-AD]  - 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81 ,  -9-82,  -9-83, 
and  -9-87  Series  Airplanes;  Model 
MD-88  Airplanes;  and  Model  MD-90- 
30  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81,  -9-82,  -9-83,  and  -9-87  series 
airplanes;  Model  MD-88  airplanes;  and 
Model  MD-90-30  series  airplanes. 

This  proposal  would  require 
repetitive  inspections  of  the  number  1 
and  2  electric  motors  of  the  auxiliary 
hydraulic  pump  for  electrical  resistance, 
continuity,  mechanical  rotation,  and 
associated  wiring  resistance/ voltage; 
and  corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  various 
failings  of  electric  motors  of  the 
auxiliary  hydraulic  pump  and 
associated  wiring,  which  could  result  in 
fire  at  the  auxiliary  hydraulic  pump  and 
consequent  damage  to  the  adjacent 
electrical  equipment  and/or  structure. 


This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
January  22.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
260-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to<425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-260-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Aiiplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (526)  627-5346;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicadons  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 
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•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NfM-260-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-26a-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055^056. 

Discussion 

The  FAA  has  received  reports  that, 
during  ground  operations  or  when 
powered  in  flight  by  the  air  driven 
generator,  the  electric  motors  of  the 
auxiliary  hydraulic  piunp  and 
cis^ociated  motor  feeder  cables  failed  on 
certain  McDonnell  Douglas  Model  MD- 
80,  DC-10,  MD-10,  MD-11,  and  MD- 
90-30  series  airplanes.  These  failures 
consisted  of  seized  or  difficult  to  turn 
rotor  on  the  pump  assembly,  burnt  and 
shorted  motor  feeder  cables,  and/or 
uncontained  internal  electric  arcing 
failures  with  the  electric  motor. 
Investigation  revealed  that  these  failures 
may  be  caused  by  hydraulic  fluid 
contamination  to  the  electric  motor 
portion  of  the  pump,  failed  rotor 
bearing,  and/or  degradation  of  the 
stator's  encapsulate  material.  These 
conditions,  if  not  corrected,  could  result 
in  a  fire  at  the  auxiliary  hydraulic  piunp 
and  consequent  damage  to  the  adjacent 
electrical  equipment  and/or  structure. 

Other  Relevant  Rulemaking 

This  proposed  AD  affects  McDonnell 
Douglas  Model  DC-9-81,  -9-82,  -9-83, 


and  -9-87  series  airplanes  (i.e.,  MD-80 
series  airplanes);  Model  MD-88 
airplanes;  and  Model  MD-90-30  series 
airplanes.  The  FAA  is  plaiming  to  issue 
a  separate  rulemaking  action  for 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  Model  MD-10  series 
airplanes,  and  Model  MD-1 1  series 
airplanes  to  address  the  identified 
unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDormell  Douglas  Alert  Service 
Bulletin  MD80-29A067,  dated  October 
21,  1999  {for  Model  DC-9-81,  -9-82. 
-9-83,  and  -9-87  series  airplanes,  and 
Model  MD-88  airplanes);  and 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-29A018.  dated  October 
21.  1999  (for  Model  MD-90-30  series 
airplcmes).  These  service  bulletins 
describe  procedures  for  repetitive 
inspections  of  the  number  1  and  2 
electric  motors  of  the  auxiliary 
hydraulic  pump  for  electrical  resistance, 
continuity,  mechanical  rotation,  and 
associated  wiring  resistance/voltage; 
and  corrective  actions,  if  necessary.  The 
corrective  actions  involve  replacing  the 
auxiliary  hydraulic  pump  with  a 
serviceable  piunp,  troubleshooting,  and 
.  repairing  the  wiring. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  1 ,292  Model 
DC-9-81. -9-82. -9-83.  and -9-87 
series  airplanes;  Model  MD-88 
airplanes;  and  Model  MD-90-30  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
697  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu'.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $41,820  or  $60  per 
airplane,  per  inspection  cycle. 


The  cost  impact  figxu-e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Docket  2000-NM-260- 
AD. 

Applicability:  Model  DC-9-B1,  -9-82,  -9- 
83,  and  -9-87  series  airplanes,  and  Model 
MD-88  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 
29A067,  dated  October  21,  1999;  and  Model 
MD-90-30  series  airplanes,  as  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD9O-29A018.  dated  October  21,  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  various  failures  of  electric 
motors  of  the  auxiliary  hydraulic  pump  and 
associated  wiring,  which  could  result  in  fire 
at  the  auxiliairy  hydraulic  pump  and 
consequent  damage  to  the  adjacent  electrical 
equipment  and/or  structure,  accomplish  the 
following: 

Inspection 

(a)  Do  a  detailed  inspection  of  the  number 
1  and  2  electric  motors  of  the  auxiliary 
hydraulic  pump  for  electrical  resistance, 
continuity,  mechanical  rotation,  and 
associated  wiring  resistance/voltage,  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-29A067,  dated  October  21.  1999  (for 
Model  DC-9-81,  -9-82,  -9-83,  and  -9-87 
series  airplanes,  and  Model  MD-88 
airplanes);  or  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-29A018,  dated 
October  21,  1999  (for  Model  MD-90-30 
series  airplanes);  as  applicable;  at  the 
applicable  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
3.000  total  flight  hours  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  within  12 
months  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
less  than  3,000  total  flight  hours  as  of  the 
effective  date  of  this  A0:  Inspect  within  12 
months  after  accumulating  3,000  total  flight 
hours. 

Condition  1,  No  Failures:  Repetitive 
Inspections 

(b)  If  no  failures  are  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  every  5,000  flight 

hours. 

Condition  2,  Failure  of  Any  Pump  Motor; 
Replacement  and  Repetitive  Inspections 

(c)  If  any  pump  motor  fails  during  any 
inspection  required  by  paragraph  (a)  of  this 


AD,  before  further  flight,  replace  the  failed 
auxiliary  hydraulic  pump  with  a  serticeable 
pump,  per  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-29A067,  dated  October  21, 
1999  (for  Model  DC-9-81,  -9-82,  -9-83,  and 
^9-87  series  airplanes,  and  Model  MD-88 
airplanes);  or  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-29A018,  dated 
October  21,  1999  (for  Model  MD-90-30 
series  airplanes);  as  applicable.  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  every  5,000  flight  hours. 

Condition  3,  Failure  of  Any  Wiring:  Repair 
and  Repetitive  Inspection 

(d)  If  any  wiring  fails  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  troubleshoot  and 
repair  the  failed  wiring,  per  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 
29A067,  dated  October  21, 1999  (for  Model 
DC-9-81,  -9-82,  -9-83,  and  -9-87  series 
airplanes,  and  Model  MD-88  airplanes);  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-29A018,  dated  October  21,  1999  (for 
Model  MD-90-30  series  airplanes);  as 
applicable.  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  every  5,000  flight 
hours. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  complian^ce  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  horn  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(f)  Special  flight  perinits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  30,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane . 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31067  Filed  12-5-O0;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-12-AD] 

RIN212&-AA64 

Airworthiness  Directives;  Tur1x>nf)eca 
S.A.  Arrius  Models  2B,  2B1,  2F 
Turt)oshaft  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Turbomeca  S.A.  Arrius  Models  2B,  2Bl, 
and  2F  turboshaft  engines.  Tliis 
proposal  would  require  the  replacement 
of  the  right  injector  half  manifold,  left 
injector  half  manifold,  and  privilege 
injector  pipe  with  the  engine  installed 
on  the  hebcopter.  This  proposal  is 
prompted  by  reports  from  the  Direction 
Generale  de  L'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  of  partially  or  totally  blocked 
fuel  injection  manifolds,  which  were 
found  during  inspections  at  a  repair 
workshop.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
engine  flameout  during  rapid 
deceleration,  or  the  inability  to  maintain 
thfe  2.5  minutes  one  engine  inoperative 
(OEI)  rating.  The  actions  are  also 
intended  to  prevent  injector  air  path 
cracks,  due  to  blockage  of  the  fuel 
injection  manifolds. 
DATES:  Comments  must  be  received  by 
Februarys,  2001. 

ADDRESSES:  Submit  conunents  to  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  200(>-NE-12-AD.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Turbomeca  S.A.,  40220  Tamos.  France; 
telephone:  (33)  05  59  64  40  00;  fax:  (33) 
05  59  64  60  80.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  Engjfand  Executive  Park, 
Burlington.  MA. 
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FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (781)  238-7152;  fax: 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmiimications 
should  identify  the  Rules  Docket 
nvunber  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NE-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  200O-NE-12-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  DGAC  recently  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Turbomeca  S.A.  Arrius  2B,  2B1,  and  2F 
turboshaft  engines.  The  DGAC  advises 
that  during  inspections  performed  at  a 
repair  workshop,  some  right  injector 
half  manifolds,  left  injector  half 
manifolds,  and  privilege  injector  pipes 
were  found  totally  or  partially  blocked. 
This  condition  may  cause  engine 
flameout  during  engine  deceleration  or 
the  inability  to  maintain  the  2.5  minutes 


OEI  rating.  This  condition  may  also 
cause  iiijector  air  path  cracking. 

Manufacturer's  Service  Information 

Turbomeca  has  issued  alert  service 
bulleUn  (ASB)  No.  A319  73  2012, 
Revision  2,  dated  May  25,  1999,  for 
Arrius  2B  and  2B1  tiirboshaft  engines 
and  ASB  No.  A319  73  4001,  Revision  3, 
dated  May  25,  1999,  for  Arrius  2F 
turboshaft  engines.  These  ASB's  require 
the  replacement  of  the  right  injector  half 
manifold,  left  injector  haJf  manifold, 
and  privilege  injector  pipes,  based  on 
operating  hours  and  power  check 
performance.  When  replacing  the 
manifolds  for  the  first  time,  the  ASB's 
also  require  a  borescope  inspection  of 
the  flame  tube  and  the  high  pressure 
turbine  (HPT)  area.  The  DGAC  classified 
these  ASB's  as  mandatory  and  issued 
AD  1999-217(A)  and  AD  1999-233(A) 
in  order  to  assure  the  airworthiness  of 
these  Turbomeca  turboshaft  engines  in 
France. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  for  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Proposed  Requirements  of  this  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require: 

•  Replacement  of  the  right  injector 
half  manifolds,  left  injector  half 
manifolds,  and  privilege  injector  pipes 
with  200  or  more  hoiu-s  time-in-service 
(TIS)  on  the  effective  date  of  the 
proposed  AD  within  30  days  after  the 
effective  date  of  the  proposed  AD. 

•  Thereafter,  the  injector  manifolds 
must  be  replaced  within  200  hours  TIS 
since  last  replacement. 

Those  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
ASB's  described  previously. 

Economic  Impact 

There  are  about  130  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  22  engines 
installed  on  aircraft  of  U.S.  registry 


would  be  affected  by  this  proposed  AD. 
that  it  would  take  about  2  work  hours 
per  engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  about  $14,320.00  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $317,680.00 
for  initial  inspection  and  parts 
replacement.  The  manufacturer  has 
advised  the  DGAC  that  the  operator  may 
exchange  the  removed  injection 
manifolds,  at  no  cost  to  the  operator, 
thereby  substantially  reducing  the  cost 
impact  of  this  proposed  rule. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AUiMrity:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ciirworthiness 
directive: 

Turbomeca:  Docket  No.  2000-NE-12-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Arrius  Models  2B,  2B1, 
and  2F  engines.  These  engines  are  installed 
on  but  not  limited  to  Eurocopter  France 
Model  EC120B  and  Eurocopter  Deutschland 
EC135  Tl  rotorcraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  the  following  initial  and 
repetitive  replacement  procedures  are 
required  unless  already  done. 

Perform  the  following  actions  to  prevent 
engine  flameout  and  the  inability  to  maintain 
the  2.5  minutes  one  engine  inoperative  (OEI) 
fating  due  to  blockage  of  the  fuel  injection 
manifolds. 

Initial  Replacement 

(a)  Replace  injector  manifolds  and 
borescope — inspect  the  flame  tube  and  the 
high  pressure  turbine  area  within  30  days 
after  the  effective  date  of  this  AD,  or  prior  to 
exceeding  200  hours  time-in-service  (TIS) 
since  new,  whichever  is  later.  Do  this  in 
accordance  with  2. A.  through  2.C.(3)  (except 
for  recording  requirement)  of  Turbomeca 
Alert  Service  Bulletin  (ASB)  No.  A319  73 
2012  for  Arrius  2B  and  2B1  turboshaft 
engines,  and  ASB  No.  A319  73  4001  for 
Arrius  2F  turboshaft  engines. 

Repetitive  Replacements 

(b)  Thereafter,  replace  injector  manifolds 
within  200  hours  TIS  since  last  replacement, 
or  prior  to  further  flight  after  performing  a 
flight  manual  power  check  if  the  power 
check  shows  a  negative  turbine  outlet 
temperature  (TOT)  or  negative  T4  margin. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  any  injector  manifold  with  200 
hours  TIS  since  new  or  greater  onto  an 
engine. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ft-om  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  30,  2000. 

Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31114  Filed  12-5-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-24775;  File  No.  87-20-00] 
RIN  3235-AH57 

Exemption  for  the  Acquisition  of 
Securities  During  the  Existence  of  an 
Underwriting  or  Selling  Syndicate 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  the  rule  under  the 
Investment  Company  Act  of  1940  that 
permits  a  registered  investment 
company  ("fund")  that  has  certain 
affiliations  with  an  underwriting 
participant  to  purchase  securities  diuing 
an  offering.  The  proposed  amendments 
would  expand  the  exemption  provided 
by  the  rule  to  permit  a  fiind  to  purchase 
government  securities  in  a  syndicated 
offering.  The  proposed  amendments 
also  would  modify  the  nde's 
quantitative  limit  on  purchases,  to  cover 
purchases  by  a  fund  as  well  as  any 
account  advised  by  the  fund's 
investment  adviser.  These  amendments 
are  intended  to  respond  to  recent 
changes  in  the  method  of  offering 
certain  government  securities,  and  to 
improve  the  effectiveness  of  the 
quantitative  limit  on  fund  purchases. 

DATES:  Comments  must  be  received  on 
or  before  February  15,  2001. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Seciuities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  E-mail 
address:  rule-comments@sec.gov.  All 


comment  letters  should  refer  to  File  No. 
S7-20-00;  Uiis  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  5th  Street,  NW.,  Washington,  IX; 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Young,  Senior  Counsel,  or  C. 
Hunter  Jones,  Assistant  Director,  at 
(202)  942-0690,  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission.  450  5th  Street,  NW., 
Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  requesting  public 
comment  on  proposed  amendments  to 
rule  lOf-3  [17  CFR  270.10f-3]  under  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a]  (the  "Investment  Company 
Act"  or  "Act").  1 

I.  Discussion 

A.  Background 

Section  10(f)  of  the  Investment 
Company  Act  prohibits  a  fund  from 
purchasing  any  security  during  an 
underwriting  or  selling  syndicate  if  the 
fund  has  certain  affiliated  relationships 
with  a  principal  imderwriter  ^  for  the 
seciuity  ("affiliated  imderwriter"). ^  This 
provision  was  designed  to  protect  funds 
and  their  investors  fi'om  the  "dumping" 
of  unmarketable  securities  on  a  fund  in 
order  to  benefit  the  fund's  affiliated 
underwriter.*  Section  10(f)  is  a  broad 


'  Unless  otherwise  noted,  all  references  to  "rule 
lOf-3"  or  any  paragraph  of  the  rule  ivill  t)e  to  17 
CFR270.10f-3. 

'  See  section  2(a)(29)  of  the  Investment  Company 
Act  |15  U.S.C.  808-2(a)(29)l  (definition  of  principal 
underwriter). 

'Section  10(f)  [15  U.S.C.  80a-10(ni  prohibits  the 
purchase  if  a  principal  underwriter  of  the  security 
is  an  officer,  director,  member  of  an  advisory  board, 
investment  adviser,  or  employee  of  the  fund,  or  is 
a  person  of  which  any  such  officer,  director, 
memt)er  of  an  advisory  board,  investment  adviser. 
or  employee  is  an  affiliated  person.  For  purposes  of 
this  Release,  a  person  that  falls  within  one  of  these 
categories  is  referred  to  as  an  "affiliated 
underwriter,"  even  though  the  Investment 
Company  Act  deflnes  the  term  "affiliated  person" 
to  include  a  broader  set  of  relationships.  See  section 
2(a)(3)  of  the  Investment  Company  Act  |15  U.S.C. 
80a-2(a)(3)l.  Similarly,  this  Release  refers  to  a  fund 
that  is  subject  to  section  10(f)  as  a  result  of  its 
relationship  with  an  "affiliated  underwriter"  as  an 
"affiliated  fund." 

*  See  Investment  Trusts  and  Investment 
Companies:  Hearings  on  S.  3580  Before  a 
Sut>comm.  of  the  Senate  Comm.  on  Banking  and 
Currency,  76th  Cong.,  3d  Sess.  35  (1940)  (statement 
of  Commissioner  Healy).  An  underwriter  could,  for 
example,  "dump"  unmarketable  securities  on  its 
controlled  fund,  either  by  causing  the  fund  to 
purchase  the  securities  from  the  underwriter  itself,  ' 

Continued 
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prohibition,  and  Congress  included  in 
the  provision  specific  authority  for  the 
Commission  to  issue  rules  or  orders 
exempting  transactions  from  the 
prohibition,  if  consistent  with  the 
protection  of  investors. 

Rule  lOf-3,  which  the  Commission 
adopted  in  1958  and  last  amended  in 
1997,  permits  a  fund  to  purchase 
securities  in  a  transaction  that  section 
10(f)  would  prohibit,  if  certain 
conditions  are  met.^  The  conditions  of 
pole  lOf-3  are  designed  to  ensure  that 
the  purchases  are  not  likely  to  raise  the 
concerns  that  section  10(f)  was  enacted 
to  address,  and  are  thus  consistent  with 
the  protection  of  investors.^ 

B.  Purchase  of  Government  Securities 

When  the  Commission  first  adopted 
nde  lOf-3  in  1958,  one  of  the  conditions 
of  the  rule  was  that  the  securities  be 
registered  under  the  Securities  Act  of 
1933  ("Securities  Act")  as  part  of  a 
public  offering.^  This  condition  served 
to  assiu«  that  the  fund  did  not  purchase 
the  seciu-ities  through  a  private 
placement,**  and  provided  the  basis  for 
other  conditions  of  the  rule  concerning 
the  timing  and  conduct  of  the  public 


or  by  encouraging  the  fund  to  purchase  securities 
from  another  member  of  the  underwriting 
syndicate.  See  Exemption  for  the  Acquisition  of 
Securities  During  the  Existence  of  an  Underwriting 
Syndicate,  Investment  Company  Act  Release  No. 
21838  (Mar.  21.  1996)  |61  FR  13630  (Mar.  27.  1996)| 
("1996  Release"),  at  text  accompanying  n.2. 

'  Rule  lOf-3  currently  permits  a  fund  to  purchase 
securities  in  a  transaction  that  otherwise  would 
violate  section  10(f)  if.  among  other  things:  (i)  the 
securities  either  are  registered  under  the  Securities 
Act,  are  municipal  securities  with  certain  credit 
ratings,  or  are  offered  in  certain  foreign  or  private 
Institutional  offerings:  (ii)  the  oflering  involves  a 
"firm  commitment"  underwriting;  (iii)  the  fund 
(together  with  other  funds  advised  by  the  same 
investment  adviser)  purchases  no  more  than  25 
percent  of  the  offering;  (iv)  the  fund  purchases  the 
securities  from  a  member  of  the  syndicate  other 
than  its  affiliated  underwriter;  (v)  if  the  securities 
are  municipal  securities,  the  purchase  is  not  a 
group  sale:  and  (vi)  the  fund's  directors  have 
approved  procedures  for  purchases  under  the  rule 
and  regularly  review  the  purchases  to  determine 
whether  they  have  complied  with  the  procedures. 
See  rule  10f-3(b). 

*  See  Exemption  for  the  Acquisition  of  Securities 
During  the  Existence  of  an  Underwriting  or  Selling 
Syndicate.  Investment  Company  Act  Release  No. 
22775  (July  31,  1997)  (62  FR  42401  (Aug.  7,  1997)1 
("1997  Release"). 

'  See  Notice  of  Proposal  to  Adopt  Rule  N-IOF- 
3  Permitting  Investment  Companies  to  Purchase 
Securities  Where  AffiUates  Participate  in 
Underwriting,  Investment  Company  Act  Release 
No.  2744  (July  15,  1958)  (noting  that  proposed 
conditions  were  consistent  with  prior  exemptive 
relief  granted  by  the  Commission). 

'  In  private  placements  at  that  time,  obtaining 
adequate  information  about  the  issuer  and  a  fair 
price  and  other  favorable  terms  for  the  securities 
depended  mostly  on  the  efforts  of  the  purchaser. 
See  Eli  Shapiro  and  Charles  R.  Wolf,  The  Role  of 
Private  Placements  in  Corporate  Finance  1-7 
(1972). 


offering.^  Since  then,  in  response  to 
changes  in  the  methods  of  offering 
seciu-ities  and  other  developments,  we 
have  revised  the  rule  to  permit  the 
purchase  of  certain  types  of  securities 
that  are  not  registered  under  the 
Securities  Act,  such  as  municipal 
securities  and  securities  offered  through 
regulated  foreign  offerings  or  private 
institutional  offerings.  We  determined 
that  the  circumstances  in  which  these 
securities  generally  are  offered, 
including  the  availability  of  relevant 
information  about  the  issuer  and  the 
establishment  of  a  imiform  offering 
price,  provided  an  effective  substitute 
for  the  Securities  Act  registration 
requirement.'" 

Government  securities,' '  including 
securities  issued  by  agencies  or 
instnunentalities  of  the  U.S. 
government, '2  are  not  included  in  the 
types  of  seciirities  that  rule  lOf-3 
permits  affiliated  funds  to  purchase. 
Until  recently,  there  has  been  little  need 
to  exempt  the  purchase  of  government 
securities  from  section  10(f),  because 
these  securities  generally  have  not  been 
offered  through  "selling  syndicates"  or 
underwritings  that  involve  affiliated 
underwriters  to  a  significant  degree. '^  ju 


•'See.  e.g..  rule  10f-3(b)(2)(i)  (requiring  that 
securities  be  purchased  at  no  more  than  the  public 
offering  price  on  the  first  day  of  the  offering). 

">See  1996  Release,  supra  note  4.  at  nn.31-51 
and  accompanying  text.  In  addition,  the  other 
protections  of  rule  lOf-3  continued  to  apply  to 
purchases  of  these  types  of  securities. 

"The  term  "government  securities"  is  defined  by 
the  Investment  Company  Act  as  "any  security 
issued  or  guaranteed  as  to  principal  or  interest  by 
the  United  States,  or  by  a  person  controlled  or 
supervised  by  and  acting  as  an  instrumentality  of 
the  Government  of  the  United  States  pursuant  to 
authority  granted  by  the  Congress  of  the  United 
States:  or  any  certiRcate  of  deposit  for  any  of  the 
foregoing."  15  U.S.C.  80a-2(a)(16).  Government 
securities  are  exempt  from  the  registration 
requirements  of  the  Securities  Act  and  ft^m  the 
reporting  and  other  requirements  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act").  See  15 
U.S.C.  77c(a)(2).  78c(a)(12)(A).  Offers  of  or 
transactions  in  govenunent  securities  are  subject, 
however,  to  the  anti-fraud  provisions  of  the 
Securities  Act  and  Exchange  Act.  See  15  U.S.C. 
77q(a),  78j(b). 

12  Government  securities  may  be  issued  by 
government-sponsored  enterprises  such  as  the 
Federal  National  Morigage  Association  ("FNMA") 
and  by  government  corporations  such  as  the  Federal 
Deposit  Insurance  Corporation.  See  31  U.S.C.  9101 
(definition  of  "government  corporation");  A. 
Michael  Froomlun.  Reinventing  the  Government 
Corporation.  1995  U.  111.  L.  Rev.  543.  555-56 

"  U.S.  Treasury  securities  are  sold  through  a 
system  involving  auctions  and  dealers,  while 
government  corporations  primarily  raise  money 
through  the  Federal  Financing  Bank,  which  is  part 
of  the  Department  of  Treasury.  See  U.S.  Department 
of  Treasury,  Office  of  Market  Finance,  United  States 
of  America:  U.S.  Treasury  Security  Auctions  [Aug. 
12,  1998):  Frank  J.  Fabozzi.  Treasury  and  Agency 
Securities,  in  The  Handbook  of  Fixed  Income 
Securities  157  (Frank  ).  Fabozzi  ed.,  1997).  See  also 
12  U.S.C.  2285  (sale  of  government  corporation 
securities  by  Federal  Financing  Bank).  Purchases  of 


1998,  however,  at  least  two  government- 
sponsored  enterprises  began  to  offer 
their  securities  through  syndicated 
underwritings.'''  Because  rule  lOf-3 
does  not  provide  an  exemption  from 
section  10(f)  for  affiliated  funds  to 
purchase  government  securities, 
affiliated  funds  have  been  unable  to 
purchase  securities  in  those  offerings, 
and  investors  in  those  funds  have  been 
luaable  to  benefit  from  the  purchases 
their  funds  otherwise  would  have  been 
able  to  make. '5 

The  Commission  is  proposing  to 
amend  rule  lOf-3  to  permit  affiliated 
funds  to  purchase  government  secvuities 
during  the  existence  of  an  underwriting 
or  selling  syndicate  for  those 
securities.'^  Government  securities  are 
high-quality  investments,  and  therefore 
are  unlikely  to  be  dumped  into  a  fund. 
Moreover,  the  circumstances  imder 
which  government  agencies  offer  their 
securities  to  the  public  appear  to  be  an 
effective  substitute  for  Securities  Act 
registration  for  purposes  of  rule  lOf-3. 
Government  agencies  generally  must 
obtain  approval  from  the  Department  of 
Treasury  concerning  the  timing,  price, 
and  terms  of  the  securities  offering.'^  In 
addition,  information  about  these 


government  securities  in  these  circumstances 
therefore  probably  would  not  involve  an 
"underwriting  or  selling  syndicate"  under  section 
10(f).  See  Institutional  Liquid  Assets.  SEC  No- 
Action  Letter  (Dec.  16.  1981)  (staff  agreed  that  the 
broker-dealer,  which  participated  with  other  broker- 
dealers  in  distributions  of  Federal  Home  Loan  Bank 
notes,  was  not  a  principal  underwriter  in  an 
"underwriting  or  selling  syndicate"  for  purposes  of 
section  10(f)). 

'*  See  Chris  O'Leary.  Fannie  Mae  to  Launch  Rival 
Treasury  Note  as  Benchmark.  Investment  Dealer's 
Digest,  Jan.  5.  1998.  at  9;  Adam  Reinebach,  Fannie 
Mae  Sells  $4  Billion  Benchmark  Notes  Offering, 
Investment  Dealer's  Digest,  Jan.  19.  1998.  at  4,  5; 
Joshua  Brockman,  Wall  Street  Watch:  Second 
Fannie  Benchmark  Issue  Draws  More  Europeans. 
American  Banker.  Feb.  10. 1998,  at  15;  and  Freddie 
Prices  $400  MM  Offering,  National  Mortgage  News, 
Mar.  23.  1998,  at  2. 

In  response  to  these  developments  in  the  offering 
of  government  securities,  the  Commission  has 
received  a  request  to  permit  affiliated  funds  to 
purchase  these  securities  in  syndicated 
underwritings.  See  Memorandum  from  Brown  & 
Wood  to  the  Division  of  Investment  Management, 
Securities  and  Exchange  Commission  (1998) 
(available  to  the  public  in  File  No.  S7-20-00). 

'^  A  fund  that  is  unable  to  purchase  securities  in 
a  primary  offering  may  be  able  to  purchase  the 
securities  in  the  secondary  market,  but  often  at  a 
higher  price  or  with  additional  transaction  costs. 
See  1997  Release,  supra  note  6,  at  text 
accompanying  n.l3. 

'« Proposed  rule  10f-3(b)(l)(ii). 

' '  The  Department  of  Treasury  establishes  a 
general  calendar  for  securities  offerings  that 
includes  sale  announcement,  pricing,  trading 
release,  and  settlement  dates.  See  Department  of  the 
Treasury,  Securities  and  Exchange  Commission, 
and  Board  of  Governors  of  the  Federal  Reserve 
System,  Joint  Report  on  the  Government  Securities 
Market  D-1  (1992).  See  also  12  U.S.C.  2286 
(Treasury  authorization  of  issuance  of  government 
securities);  31  U.S.C.  9108  (same). 


securities  typically  is  available  to  the 
public  through  prospectuses  or  similar 
offering  documents,'^  and  these 
securities  trade  actively  in  the 
secondary  market.'^  Under  the 
proposed  amendments,  the  other 
restrictions  of  rule  lOf-3,  such  as 
limitations  on  the  price  and  quantity  of 
securities  purchased,  would  apply  to 
the  purchase  of  govenunent  securities 
by  the  fund.^" 

The  Commission  requests  comment 
on  the  proposed  amendments  related  to 
government  secvu-ities.  Should  the  rule 
include  limitations  on  the  purchase  of 
government  securities  that  do  not  apply 
to  other  securities  purchased  imder  the 
rule?  For  example,  should  rule  lOf-3 
require  that  government  securities 
receive  a  certain  credit  rating  from  a 
Nationally  Recognized  Statistical  Rating 
Organization  ("NRSRO"),  as  is  required 
for  mimicipal  securities?  ^i  Should  any 
of  the  limitations  included  in  rule  lOf- 
3  not  apply  to  piu-chases  of  government 
securities? 

C.  Purchases  Covered  by  the  Percentage 
Limit 

One  of  the  key  conditions  of  rule  lOf- 
3  is  that  a  fund,  together  with  any  other 
fund  advised  by  the  fimd's  adviser, 
purchase  no  more  than  25  percent  of  an 
offering  ("percentage  limit").  The 
purpose  of  the  percentage  limit  is  to 
provide  an  indication  that  a  significant 
portion  of  an  offering  is  being  purchased 
by  persons  acting  independently  of  the 
adviser.  The  existence  of  these 
purchasers  demonstrates  that  the 
securities  are  not  being  "dumped"  and 
suggests  that  the  price  of  the  securities 
is  based  on  market  forces. 

Since  amending  rule  lOf-3  in  1997, 
we  have  become  aware  of  a  possible 
"loophole"  in  the  rule  that  could  permit 
an  investment  adviser  to  circiunvent  the 
percentage  limit  and  compromise  the 
effectiveness  of  the  rule.  Although  the 
percentage  limit  requires  that  an  adviser 
aggregate  the  purchases  of  all  the  funds 
that  it  advises,  the  rule  does  not  require 
that  the  adviser  also  aggregate  purchases 
by  its  other  (i.e.,  non-fund)  clients.  As 
a  result,  if  an  adviser  purchases  most  or 
all  of  an  offering  for  its  fund  clients  and 
non-fund  clients,  the  percentage  limit 
may  not  provide  a  reliable  indicator  of 


"  See  U.S.  General  Accounting  Office. 
Government-Sponsored  Enterprises:  Changes  in 
Securities  Distribution  Process  and  Use  of 
Derivative  Products  48—49  (1993). 

'^  Frank  |.  Fabozzi,  Treasury  and  Agency 
Securities,  in  The  Handbook  of  Fixed  Income 
Securities  158  (Frank  [.  Fabozzi  ed.,  1997).  See  also 
B.].  Reed  and  John  W.  Swain.  Public  Finance 
Administration  227  (1997). 

2"Seerulel0f-3(b). 

2<SeenilelOf-3(a)(3). 


market  forces. 22  The  adviser  could  use 
these  controlled  accounts  to  assure  the 
success  of  the  affiliated  underwriting, 
thus  undermining  an  important 
protection  that  section  10(f)  provides 
fund  shareholders. 

In  order  to  assure  the  effectiveness  of 
the  percentage  limit  of  rule  lOf-3,  we 
are  proposing  to  amend  the  rule  to 
include  purchases  by  any  other  account 
over  which  the  adviser  has  discretionary 
authority  or  exercises  control. 
Therefore,  if  a  fund  purchases  securities 
in  reliance  on  rule  lOf-3,  the  fund's 
pim:hases,  aggregated  with  purchases  by 
any  other  fund  advised  by  the  fund's 
adviser,  and  any  other  account  over 
which  the  fund's  adviser  has 
discretionary  authority  or  otherwise 
exercises  control,  could  not  exceed  25 
percent  of  the  offering.^a 

The  Commission  requests  comment 
on  the  proposed  cimendment  to  the 
percentage  limit.  Should  we  increase 
the  percentage  in  light  of  the  changes 
that  we  are  now  proposing? 

n.  General  Request  for  Comments 

Any  interested  persons  wishing  to 
comment  on  the  rule  changes  that  are 
the  subject  of  this  Release,  to  suggest 
additional  changes,  or  to  comment  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
Release,  are  requested  to  submit  written 
comments.  Comment  is  specifically 
requested  whether  the  Commission 
should  amend  or  eliminate  conditions 
in  rule  lOf-3  other  than  those  addressed 
in  this  Release. 

The  Commission  also  requests 
comment  whether  the  proposals,  if 
adopted,  would  promote  efficiency, 
competition,  and  capital  formation. 
Comments  v«ll  be  considered  by  the 
Commission  in  satisfying  its 
responsibilities  under  section  2(c)  of  the 
Investment  Company  Act.^-*  For 


"The  adviser,  for  example,  could  arrange  for  its 
fund  clients  to  purchase  25  percent  of  an  offering 
and  for  its  non-fund  clients  to  purchase  the 
remaining  75  percent  of  the  offering. 

2'  See  proposed  rule  10f-3(b)(7).  In  a  different 
context,  the  Gramm-Leach-Bliley  Act  recently 
amended  section  2(a)(19)  of  the  Investment 
Company  Act  to  include  language  that  is  parallel  to 
the  proposed  rule  amendments.  As  amended,  a 
person  is  an  "interested  fwrson"  of  a  fund  or 
adviser  (and  is  therefore  disqualified  from  being  an 
independent  director)  if.  among  other  things,  she 
(or  her  affiliate)  has  executed  portfolio  transactions 
for  the  fund,  any  other  fund  advised  by  the  fund's 
adviser,  or  "any  account  over  which  the  (fund's) 
adviser  has  brokerage  placement  discretion."  Pub. 
L.  No.  106-102,  113  Stat.  1338  (1999),  to  be  codified 
at  15  U.S.C.  6801-6809. 

•'■'  Section  2(c)  requires  the  Commission,  when  it 
engages  in  rulemaking  and  is  required  to  consider 
whether  an  action  is  consistent  with  the  public 
interest,  to  consider,  in  addition  to  the  protection 
of  investors,  whether  the  action  will  promote 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  80a-2(c). 


purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,25  ^g  Commission  also  requests 
information  regarding  the  potential 
impact  of  the  proposed  rule  on  the 
economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
data  to  support  their  views. 

m.  Cost-Benefit  Analysis 

A.  Purchase  of  Government  Securities 

The  proposed  amendments  to  rule 
lOf-3  should,  if  adopted,  increase  the 
abihty  of  fimds  to  purchase  securities 
during  the  existence  of  a  syndicate  in 
which  an  affiliated  imderwriter 
participates.  The  benefits  to  funds 
would  include  the  ability  to  purchase 
government  securities  in  syndicates 
involving  an  underwriter  affiliated  with 
the  fund's  investment  adviser,  without 
having  to  seek  an  exemptive  order  from 
the  Commission.  The  potential  benefits 
to  fluid  investors  would  include  better 
investment  performance,  and  possibly 
lower  fund  expenses. 

The  costs  to  funds  and  investors  of 
the  proposed  amendments  should  be 
small.  Funds  would  be  required  to 
determine  whether  purchases  of 
government  securities  comply  with  the 
conditions  of  the  rule.  The  additional 
cost  of  determining  compliance  with  the 
rule's  conditions,  as  applied  to 
purchases  of  government  securities, 
should  be  minimal.  Fimds  also  would 
be  required  to  (i)  maintain  a  written 
record  of  each  purchase  of  government 
securities  made  in  reliance  on  the 
proposed  amendments  and  (ii)  report 
those  transactions  on  Form  N-SAR. 
Rule  lOf-3  currently  requires  funds 
relying  on  the  rule  to  comply  with  these 
recordkeeping  and  reporting 
requirements.  The  additional  costs  of 
complying  with  these  requirements  with 
respect  to  purchases  of  government 
securities  made  in  reliance  on  the 
proposed  amendments  would  be 
minimal  and  likely  would  be  justified 
by  the  potential  benefits  to  fimds  and 
investors  described  above. 

B.  Purchases  Covered  by  the  Percentage 
Limit 

The  proposed  amendments  would 
require  that  the  total  of  the  fund's 
purchases  in  any  offering  purchased  by 
the  fund  in  reliance  on  the  rule, 
aggregated  with  purchases  in  the 
offering  by  any  other  fund  advised  by 
the  fund's  adviser,  and  purchases  in  the 
offering  by  any  other  account  over 
which  the  fund's  adviser  has 
discretionary  authority  or  otherwise 
exercises  control,  not  exceed  25  percent 


"  Pub.  L.  No.  104-121.  TiUe  n.  110  Stat.  857 
(1996). 
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of  the  offering.  The  proposed 
amendments  will  benefit  funds  and 
their  investors  by  closing  a  loophole  in 
the  percentage  limit.  By  doing  so,  the 
rule  will  reduce  the  likelihood  that  the 
fund's  adviser  is  circumventing  the 
percentage  limit,  and  will  thereby 
minimize  the  risk  that  fund  investors 
will  be  harmed  by  the  dumping  of 
unmarketable  securities  into  their 
funds.  26  With  respect  to  costs,  the 
proposed  amendments  will  require  a 
fund  or  its  adviser  to  monitor  the 
purchases  of  non-fund  accoimts  over 
which  the  fund's  adviser  has 
discretionary  authority  or  otherwise 
exercises  control.  The  cost  of  this 
monitoring  is  likely  to  be  minimal, 
because  this  information  should  be 
readily  available  to  the  fund's  adviser. 

C.  Request  for  Comments 

The  Conunission  requests  comment 
on  the  potential  costs  and  benefits  of  the 
proposed  amendments  and  any 
suggested  alternatives  to  the  proposal. 
Data  are  requested  concerning  these 
costs  and  benefits. 

rV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  rule  lOf-3  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  ("PRA").  and  the 
Commission  is  submitting  the  proposed 
amendments  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  44  U.S.C.  3507(d).  The 
title  for  the  collection  of  information  is 
"Exemption  for  the  Acquisition  of 
Securities  During  the  Existence  of  an 
Underwriting  or  Selling  Syndicate." 
Rule  lOf-3  contains  currently  approved 
collections  of  information  under  OMB 
control  number  3235-0226.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber. 

A.  Purchase  of  Government  Securities 

Rule  lOf-3  permits  a  fund  to  purchase 
securities,  from  an  unaffiliated 
underwriter,  in  an  underwriting  of 
securities  in  which  an  affiliated 
underwriter  is  a  member  of  the 
imderwriting  or  selling  syndicate.  The 
proposed  amendments  to  rule  lOf-3 
would  permit  a  fund  to  purchase 
government  securities  under  the 
conditions  of  the  rule. 

Rule  lOf-3  requires  the  board  of 
directors  of  a  fund  relying  on  the  rule 
to  approve  procedures  that  are 


reasonably  designed  to  ensure 
compliance  with  the  conditions  of  the 
rule,  and  to  approve  changes  to  these 
procedures  as  necessary.  The  fund  must 
maintain  these  procedures  permanently 
in  an  easily  accessible  place.  A  fund 
that  chooses  to  rely  on  the  proposed 
amendments  also  may  need  to  amend 
these  procedures  to  account  for 
purchases  of  government  securities.  The 
fund  also  must  report  on  Form  N-SAR 
any  transactions  under  the  rule  and 
attach  a  written  record  of  each 
transaction,  and  the  board  must  review 
the  transactions  quarterly  to  determine 
compliance  with  the  fund's 
procedures. 2''  Finally,  a  fund  must 
retain  written  records  of  the  rule  lOf-3 
transactions  and  of  the  information 
reviewed  by  the  board,  for  at  least  six 
years  from  the  end  of  the  fiscal  year  in 
which  the  transactions  occurred.  A  fund 
would  need  to  comply  with  these 
recordkeeping  requirements  in  order  to 
obtain  the  benefit  of  exemption  from 
section  10(f)  of  the  Act  for  purchases  of 
government  securities  under  the 
proposed  amendments. 

The  collections  of  information  are 
necessary  to  provide  the  Commission 
with  information  regarding  compliance 
with  rule  lOf-3.  The  Commission  may 
review  this  information  during  periodic 
examinations  or  with  respect  to 
investigations.  Except  for  the 
information  required  to  be  kept  under 
paragraph  (b)(ll)(ii)  of  rule  lOf-3,  none 
of  the  information  required  to  be 
collected  or  disclosed  for  PRA  purposes 
will  be  kept  confidential.  If  the  records 
required  to  be  kept  under  these  rules  are 
requested  by  and  submitted  to  the 
Commission,  they  will  be  kept 
confidential  to  the  extent  permitted  by 
relevant  statutory  and  regulatory 
provisions. 

The  Division  of  hivestment 
Management  estimates  that  300  funds 
rely  upon  rule  lOf-3  each  year,  and  that 
70  of  those  funds  purchase  government 
securities  (although  not  all  70  funds 
would  likely  need  to  rely  upon  rule  lOf- 
3  to  purchase  government  securities).  It 
is  estimated  that  the  recordkeeping 
burden  for  funds  that  rely  on  the 
proposed  amendments  to  purchase 
government  securities  would  increase 
by  an  estimated  0.25  hours  per  fund  per 
year.^^ 


2*  See  supra  Section  I.C 


2' The  written  record  must  state  (i)  from  whom 
the  securities  were  acquired,  (ii)  the  identity  of  the 
underwriting  syndicate's  members,  (iii)  the  terms  of 
the  transactions,  and  (iv)  the  information  or 
materials  on  which  the  fund's  board  of  directors  has 
determined  that  the  purchases  were  made  in 
compliance  with  procedures  established  by  the 
board.  See  rule  10f-3(b)(9). 

'*The  total  additional  burden  of  the  proposed 
amendments  concerning  the  purchase  of 


B.  Purchases  Covered  by  the  Percentage 
Limit 

The  recordkeeping  burden  for  funds 
that  rely  on  rule  lOf-3  may  minimally 
increase  due  to  the  condition  that  the 
total  of  the  fund's  purchases  in  any 
offering,  aggregated  with  purchases  of 
any  other  fimd  advised  by  the  fund's 
adviser,  and  purchases  by  any  other 
accotmt  over  which  the  fund's  adviser 
has  discretionary  authority  or  otherwise 
exercises  control,  not  exceed  25  percent 
of  the  offering. 

C.  Comments 

The  Commission  solicits  comments 
under  44  U.S.C.  3506(c)(2)(B) 
concerning:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimction  of  the  Commission,  including 
whether  the  information  vsrill  have 
practical  utility;  the  accuracy  of  the 
staff's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 
whether  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
may  be  minimized. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget 
("OMB"),  Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  St..  NW.. 
Washington,  DC  2054^-0609  with 
reference  to  File  No.  S7-20-00. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
this  collection  of  information  should  be 
in  writing,  refer  to  File  No.  S7-20-O0, 
and  be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW..  Washington.  DC  20549.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  the  OMB  is  best  assured  of 
having  its  full  effect  if  the  OMB  receives 
it  within  30  days  of  publication. 


V.  Summary  oflnitial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  amendments  to  rule  lOf- 
3  under  the  Investment  Company  Act. 
The  following  summarizes  the  IRFA. 

Section  10(f)  prohibits  investment 
companies  from  purchasing  government 
securities  from  an  affiliated  undervsriter 
during  the  existence  of  an  imderwTiting 
or  selling  syndicate  for  that  security, 
and  authorizes  the  Commission  to 
exempt  transactions  by  rule  or  order 
from  the  prohibition.  "The  Commission 
adopted  rule  lOf-3  to  permit  a  fund  to 
purchase  securities  from  an  unaffiliated 
member  of  an  underwriting  or  selling 
syndicate  when  an  affiliated 
underwriter  is  a  member  of  the 
underwriting  or  selling  syndicate.  We 
are  proposing  amendments  to  rule  lOf- 
3  in  response  to  the  recent  syndicated 
underwriting  of  government  securities 
issued  by  government-sponsored 
enterprises. 2''  The  proposed 
amendments  are  designed  to  permit 
funds  to  purchase  government  securities 
in  syndicated  offerings,  in  accordance 
with  other  conditions  of  rule  10f-3.3o 
We  are  also  proposing  amendments  in 
response  to  concerns  that  purchases  by 
advisory  clients  other  than  funds  may 
undercut  the  effectiveness  of  the 
percentage  limit  of  the  rule.  To  address 
this  concern  the  Commission  is 
proposing  that  the  total  of  the  fimd's 
purchases  in  any  offering,  aggregated 
with  purchases  of  any  other  fund 
advised  by  the  fund's  adviser,  and 
purchases  by  any  account  over  which 
the  fund's  adviser  has  discretionary 
authority  or  otherwise  exercises  control, 
not  exceed  25  percent  of  the  offering. 

A  small  business  or  small 
organization  (collectively,  "small 
entity")  for  purposes  of  tbe  Investment 
Company  Act  is  a  fund  that,  together 
with  other  funds  in  the  same  group  of 
related  investment  companies,  has  net 
assets  of  $50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year.^'  Of 
approximately  3900  active  funds,  339 
are  small  entities.  Any  of  these  339 
funds  would  be  able  to  rely  on  the 
proposed  amendments  to  rule  lOf-3.  It 
appears  that  the  proposed  amendments 
would  affect  small  entities  in  the  same 
manner  as  other  entities  subject  to 
section  10(f),  and  that  the  proposed 


government  securities  is  estimated  to  be  17.5  hours 
per  year.  This  estimate  is  based  on  the  following: 
70  funds  X  0.25  hours  =  17.5  hours. 


^'  See  supra  note  14 . 

"•The  amendments  to  rule  lOf-3  are  proposed  by 
the  Commission  under  the  authority  set  forth  in 
sections  10(f),  31(a)  and  38(a)  of  the  Investment 
Company  Act. 

"  Rule  0-10  117  CFR  270.0-10). 


amendments  increase  flexibility  for  all 
fimds. 

The  IRFA  states  that  purchases  of 
government  seciuities  made  in  reliance 
on  rule  lOf-3  would  be  subject  to  the 
existing  and  amended  reporting  and 
recordkeeping  requirements  of  the 
rule.^2  There  are  no  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
amendments.  The  IRFA  also  discusses 
the  absence  of  any  viable  alternatives 
considered  by  the  Commission  in 
connection  with  the  proposed 
amendments  that  might  minimize  the 
effect  on  small  entities. 

The  Commission  encourages  the 
submission  of  comments  on  matters 
discussed  in  the  IRFA.  Comment 
specifically  is  requested  on  the  number 
of  small  entities  that  would  be  affected 
by  the  proposed  rule  amendments. 
Comment  is  also  requested  on  the  effect 
of  the  rule  amendments  on  investment 
advisers  and  funds  that  are  small 
entities.  Commenters  are  asked  to 
describe  the  nature  of  any  effect  and 
provide  empirical  data  supporting  the 
extent  of  the  effect.  These  comments 
will  be  placed  in  the  same  public  file  as 
comments  on  the  proposed  rule 
amendments.  A  copy  of  the  IRFA  may 
be  obtained  by  contacting  Curtis  A. 
Young.  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0506. 

VI.  Statutory  Authority 

The  Conmiission  is  proposing  to 
amend  rule  lOf-3  under  the  authority 
set  forth  in  sections  10(f).  31(a)  and 
38(a)  of  the  Investment  Company  Act 
[15  U.S.C.  80a-10(f).  80a-30(a),  80a- 
37(a)l. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  80a-39  unless  otherwise 
noted; 


^^  A  fund  would  be  required  to  report  purchases 
of  goyermnent  securities  on  Form  N-SAR,  attach  a 
written  record  of  each  transaction,  and  keep  a  copy 
of  the  written  records  of  those  transactions.  See  rule 
10f-3(b). 


2.  Amend  §  270.10f-3  by  revising 
paragraphs  (b)(1),  (b)(4)  and  (b)(7). 

§  270.1  Of-3    Exemption  for  the  acquisition 
of  securities  during  the  existence  of  an 
underwriting  or  selling  syndicate. 

***** 

(b)  Conditions.  Any  purchase  of 
securities  by  a  registered  investment 
company  prohibited  by  section  10(f)  of 
the  Act  (15  U.S.C.  80a-10(f))  will  be 
exempt  from  the  provisions  of  that 
section  if  the  following  conditions  are 
met: 

(1)  Type  of  Security.  The  securities  to 
be  purchased  are: 

(i)  Part  of  an  issue  registered  under 
the  Seciu'ities  Act  of  1933  (15  U.S.C. 
77a — aa)  that  is  being  offered  to  the 
public; 

(ii)  Part  of  an  issue  of  government 
securities,  as  defined  in  section  2(a)(16) 
of  the  Act  (15  U.S.C.  80a-2(a)(16)); 

(iii)Eligible  Mimicipal  Securities: 

(iv)  Seciuities  sold  in  an  Eligible 
Foreign  Offering;  or 

(v)  Securities  sold  in  an  Eligible  Rule 
144 A  Offering. 
***** 

(4)  Continuous  operation.  If  the 
securities  to  be  purchased  are  part  of  an 
issue  registered  under  the  Securities  Act 
of  1933  (15  U.S.C.  77a-aa)  that  is  being 
offered  to  the  public,  are  government 
securities  (as  defined  in  section  2(a)(16) 
of  the  Act  (15  U.S.C.  80a-2(a)(16))),  or 
are  purchased  pursuant  to  an  Eligible 
Foreign  Offering  or  an  Eligible  Rule 
144 A  Offering,  the  issuer  of  the 
securities  must  have  been  in  continuous 
operation  for  not  less  than  three  years, 
including  the  operations  of  any 
predecessors. 
***** 

(7)  Percentage  limit.  The  amount  of 
securities  of  any  class  of  such  issue 
purchased  by  the  investment  company, 
aggregated  with  purchases  by  any  other 
investment  company  advised  by  the 
investment  company's  investment 
adviser,  and  purchases  by  any  other 
account  over  which  such  adviser  has 
discretionary  authority  or  otherwise 
exercises  control,  do  not  exceed  the 
following  limits: 

(i)  If  purchased  in  an  offering  other 
than  an  Eligible  Rule  144 A  Offering,  25 
percent  of  the  principal  amount  of  the 
offering  of  such  class;  or 

(ii)  U  purchased  in  an  Eligible  Rule 
144A  Offering,  25  percent  of  the  total  of: 

(A)  The  principal  amount  of  the 
offering  of  such  class  sold  by 
underwriters  or  members  of  the  selling 
syndicate  to  qualified  institutional 
buyers,  as  defined  in  §230.144A(a)(l)  of 
this  chapter;  plus 
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(B)  The  principal  amount  of  the 
offering  of  such  class  in  any  concurrent 
public  offering. 

***** 

By  the  Commission. 
Dated:  November  29,  2000. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-30975  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-11 6495-991 
RIN1545-AX68 

Loans  From  a  Qualified  Employer  Plan 
to  Plan  Participants  or  Beneficiaries; 
Hearing 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  dociunent  contains  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  loans  made  from 
a  qualified  employer  plan  to  plan 
participants  or  beneficiaries. 
DATES:  The  public  hearing  is  being  held 
on  January  17,  2001  at  10  a.m.  The  IRS 
must  receive  outlines  of  the  topics  to  be 
discussed  at  the  hearing  by  December 
27.  2000. 

ADDRESSES:  The  public  hearing  is  being 
held  in  room  6718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procediires,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  N"W.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building. 

Mail  outlines  to:  Regulations  Unit  CC 
(REG-1 16495-99),  room  5226.  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Hand  deliver  outlines  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  Regulations  Unit  CC 
(REG-l  16495-99),  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Submit  outlines  electronically  to 
the  IRS  Internet  site  at  http:// 
www.irs.gov/taxregs/regslist.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 


hearing,  contact  Sonya  M.  Cruse  at  (202) 
622-7805  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  the 
notice  of  proposed  regulations  (REG- 
116495-99)  that  was  published  in  the 
Federal  Register  on  July  31.  2000  (65  FR 
46677). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  have  submitted  written 
comments  and  wish  to  present  oral 
comments  at  the  hearing,  must  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  amoimt  of  time  to  be  devoted 
to  each  topic  by  December  27,  2000. 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments. 

After  the  deadline  for  receiving 
outlines  has  passed,  the  IRS  will 
prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
inunediate  entrance  area  more  than  1 5 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Cynthia  Grigsby, 

Chief,  Regulations  Unit.  Office  of  Special 
Counsel  (Modernization  and  Strategic 
Planning). 

|FR  Doc.  00-31083  Filed  12-5-O0;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  31 
[REG-1 14423-00] 
RIN  1545-AY47 

Federal  Employment  Tax  Deposits — De 
Minimis  Rule 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasmy. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  These  proposed  regulations 
affect  taxpayers  required  to  make 
deposits  of  Federal  employment  taxes. 
This  document  contains  proposed 
regulations  which  change  the  de 
minimis  deposit  rule  for  quarterly  and 
annual  return  periods. 

In  the  Rules  and  Regulations  section 
of  this  issue  of  the  Federal  Register,  the 


IRS  is  issuing  temporary  regulations 
relating  to  the  deposit  of  Federal 
employment  taxes.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations. 
DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
March  6,  2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-1 14423-00),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-1 14423-00). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax_regs/ 
regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Brinton  T.  Warren.  (202)  622-4940; 
concerning  submissions  of  comments 
and  requests  for  a  public  hearing, 
Treena  Garrett  of  the  Regulations  Unit  at 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rides 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Employment  Tax  and  Collection  of 
Income  Tax  at  Source  Regulations  (26 
CFR  part  31)  relating  to  section  6302. 
The  temporary  regulations  change  the 
de  minimis  rule  for  the  deposit  of 
Federal  employment  taxes.  The  text  of 
those  regidations  also  serves  as  the  text 
of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  th6 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 


rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
and  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  can  be  made 
easier  to  understand.  All  conmients  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  comments.  If 
a  public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  the 
regulations  is  Brinton  T.  Warren  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes,  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
proposed  to  be  amended  as  follows: 

PART  31— EMPLOYME^f^  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  ? 

Par.  2.  In  §31.6302-1.  paragraph  (f)(4) 
is  revised  to  read  as  follows: 

§  31 .6302-1     Federal  tax  deposit  rules  for 
withheld  Income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31, 1992. 


(4)  [The  text  of  proposed  §  31.6302- 
1(0(4)  is  the  same  as  the  text  of 
§31.6302-lT(f)(4)). 

***** 

Charles  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  00-30792  Filed  12-5-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  Tampa  00-054] 
RIN2115-AA97 

Safety  Zone  Regulations:  Tampa  Bay, 
Florida 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  regulations  for  floating  safety 
zones  aroxmd  Liquefied  Petrolemn  Gas 
(LPG)  vessels  transiting  the  waters  of 
Tampa  Bay.  This  action  is  necessary  due 
to  the  opening  of  a  new  LPG  facility  in 
Port  Sutton.  This  proposal  will  enhance 
public  and  maritime  safety  by 
minimizing  meeting  and  overtaking 
situations  between  other  vessels  and 
LPG  vessels. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
Februarys,  2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Tampa  (COTP  Tampa  00-054), 
155  Columbia  Drive,  Tampa  Florida 
33606.  The  Waterways  Management 
Branch  of  Marine  Safety  Office  Tampa 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Tampa,  155 
Coliunbia  Drive,  Tampa  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commanding  Officer,  Marine  Safety 
Office  Tampa,  155  Columbia  Drive. 
Tampa,  Florida  33606,  Attention: 
Lieutenant  Warren  Weedon.  or  phone 
(813)  228-2189  ext  101. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 


comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Tampa  00-54), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  woidd  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Marine  Safety  Office  Tampa  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Backgraund  and  Purpose 

Starting  in  June  2000,  SEA-3,  a  new 
LPG  facility,  started  operations  and 
expects  to  receive  approximately  six  (6) 
LPG  vessels  per  year.  Prior  to  the 
opening  of  the  SEA-3  facility,  all  LPG 
vessels  calling  on  Tampa  Bay  received 
a  safety  zone  in  accordance  with  33  CFR 
165.704.  To  enhance  public  and  marine 
safety  and  to  minimize  meeting  and 
overtaking  situations,  the  Coast  Guard  is 
looking  to  amend  the  safety  zone  transit 
requirements  for  LPG  vessels  by  adding 
a  new  section  that  mirrors  the 
established  safety  zone  requirements  for 
Anhydrous  Ammonia  (NH3)  vessels  that 
call  on  Port  "Sutton.  The  current  LPG 
regulations  which  start  at  Tampa  Bay 
Cut  "J"  provide  safety  zone 
requirements  for  LPG  vessels  calling  at 
the  LPG  facility  located  at  RatUesnaSce 
and  will  remain  as  is,  except  for 
standardizing  the  moving  safety  zone 
size  which  will  minimize  confusion  and 
provided  consistency  throughout  all  of 
the  port's  safety  zones.  The  revisions 
include  standardizing  the  safety  zone 
surrounding  LPG  vessels  from  500  yards 
to  1000  yards  and  replacing  the  safety 
zone  extending  50  feet  waterside  while 
the  vessel  is  moored,  vdth  a  requirement 
calling  for  passing  vessels  to  provide  a 
30  minute  notification  allowing  the  LPG 
vessel  time  to  take  appropriate  safety 
precautions. 

In  the  late  1980"s  and  early  1990's, 
many  safety  changes  were  made  to  the 
port,  including  the  widening  and 
deepening  of  the  shipping  channels. 
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installation  of  centerline  range  marks, 
inbound  and  outbound,  an  increased 
brightness  in  range  lights,  and  a  new 
Vessel  Traffic  Advisory  System  (VTAS). 
These  changes  have  enhanced  the  level 
of  safety  on  the  navigable  waters  of 
Tampa  Bay.  Incorporating  these 
amendments  will  further  enhance  safety 
on  the  waters  of  Tampa  Bay. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
regulatory  evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
regulation  is  needed  to  ensiu-e  public 
safety  in  a  limited  area  of  Tampa  Bay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612  et  seq.),  we 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses  and  not  for 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  field  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  regulations  will  only  be  in  effect 
approximately  six  (6)  times  per  year  in 
a  limited  area  of  Tampa  Bay.  Meeting  or 
overtaking  of  the  vessel  is  permitted 
between  Gadsden  Cut  buoys  #3  and  #7; 
therefore,  the  impact  on  other  waterway 
users  is  expected  to  be  minimum. 

If  you  think  that  your  business, - 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 


we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520.). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs.  This  proposed  rule 
would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  binden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concludes  that,  under  figure  2- 
1,  paragraph  34(g)  of  Commandant 
Instruction  Ml 6475. IC,  that  this  rule  is 
categorically  excluded  from  further 
enviroiunental  documentation. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measvues. 
Waterways. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  33  CFR  part  165, 
as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5. 

2.  Revise  §  165.704  to  read  as  follows: 

§  1 65.704    Safety  Zone;  Tampa  Bay, 
Florida. 

(a)  A  floating  safety  zone  is 
established  consisting  of  an  area  1000 
yards  fore  and  aft  of  a  loaded  Liquefied 
Petroleum  Gas  (LPG)  vessel  and  the 
width  of  the  channel  in  the  following 
areas.  Any  vessels  desiring  to  enter  the 
safety  zone  must  obtain  authorization 
from  the  Captain  of  the  Port  Tampa. 

(1)  For  vessels  loaded  with  LPG  and 
bound  for  the  LPG  receiving  terminal  in 
Port  Sutton  the  safety  zone  starts  at 
Tampa  Bay  Cut  "F"  Channel  horn 
Lighted  Buoys  "3F"  and  "4F"  and 
proceeds  north  ending  at  Gadsden  Point 
Cut  Lighted  Buoys  "3"  and  "4".  The 
safety  zone  starts  again  at  Gadsden  Point 
Cut  Lighted  Buoys  "7"  and  "8"  and 
proceeds  north  through  Hillsborough 
Cut  "C".  Port  Sutton  Entremce  Channel, 
and  ends  at  the  Port  Sutton  LPG  facility. 

(2)  For  vessels  loaded  with  LPG  and 
bound  for  the  LPG  receiving  terminal  in 
Rattlesnake  the  safety  zone  starts  at 
Tampa  Bay  Cut  "J"  Channel  from 
lighted  buoy  "lOj"  and  proceeds  north 
through  Tampa  Bay  Cut  "K"  Chaimel  to 
buoy  "llK."  When  a  loaded  LPG  vessel 
departs  the  marked  channel  at  Tampa 
Bay  Cut  "K"  buoy  "llK"  enroute  to 
Rattlesnake,  Tampa,  FL,  the  floating 
safety  zone  extends  500  yards  in  all 
directions  surrounding  the  loaded  LPG 
vessel,  until  it  arrives  at  the  entrance  to 
Rattlesnake.  While  the  loaded  LPG 
vessel  is  maneuvering  in  the  Rattlesnake 
slip  and  until  it  is  safely  moored  at  the 
LPG  facility,  the  floating  safety  zone 
extends  1 50  feet  fore  and  aft  of  the 
loaded  LPG  vessel  and  the  width  of  the 
slip.  Moored  vessels  are  allowed  within 
the  parameters  of  the  150-foot  safety 
zone. 

(b)  The  floating  safety  zone  is 
disestablished  when  the  LPG  carrier  is 
safely  moored  at  the  LPG  receiving 
facility. 

(c)  For  outbound  tank  vessels  loaded 
with  LPG,  the  safety  zone  is  established 
when  the  vessel  departs  the  terminal 


and  continues  through  the  area 
described  in  paragraph  (a)  of  this 
section. 

(d)  All  vessels  over  5000  gross  tons 
intending  to  pass  LPG  vessels  moored  in 
Port  Sutton,  and  all  vessels  intending  to 
pass  LPG  vessels  moored  in  Rattlesnake, 
must  give  30  minutes  notice  to  the  LPG 
vessel  so  it  may  take  appropriate  safety 
precautions. 

(e)  The  general  regulations  governing 
safety  zones  contained  in  §  165.23 
apply. 

(f)  The  Coast  Guard  Captain  of  the 
Port  Tampa  will  notify  the  maritime 
community  of  periods  during  which 
these  safety  zones  will  be  in  effect  by 
providing  advance  notice  of  scheduled 
arrivals  and  departines  of  loaded  LPG 
vessels  via  a  marine  broadcast  Notice  to 
Mariners. 

(g)  Should  the  actual  time  of  entry  of 
the  LPG  vessel  into  the  safety  zone  vary 
more  than  one  half  ( V2)  hoiu  from  the 
scheduled  time  stated  in  the  broadcast 
Notice  to  Mariners,  the  person  directing 
the  movement  of  the  LPG  vessel  shall 
obtain  permission  from  Captain  of  the 
Port  Tampa  before  commencing  the 
transit. 

(h)  Prior  to  commencing  the 
movement,  the  person  directing  the 
movement  of  the  LPG  vessel  shall  make 
a  security  broadcast  to  advise  mariners 
of  the  intended  transit.  All  additional 
seciuity  broadcasts  as  recommended  by 
the  U.S.  Coast  Pilot  5,  ATLANTIC 
COAST,  shall  be  made  throughout  the 
transit. 

(i)  Vessels  carrying  LPG  are  permitted 
to  enter  and  transit  Tampa  Bay  and 
Hillsborough  Bay  and  approaches  only 
with  a  minimum  of  three  miles 
visibility. 

(j)  The  Captain  of  the  Port  Tampa  may 
waive  any  of  the  requirements  of  this 
subpart  for  any  vessel  upon  finding  that 
the  vessel  or  class  of  vessel,  operational 
conditions,  or  other  circumstances  are 
such  that  application  of  this  subpart  is 
unnecessary  or  impractical  for  purposes 
of  port  safety  or  enviroiunental  safety. 

(k)  The  owner,  master,  agent  or  person 
in  charge  of  a  vessel  or  barge,  loaded 
with  LPG  shall  report,  at  a  minimum, 
the  following  information  to  the  Captain 
of  the  Port  Tampa  at  least  twenty-four 
(24)  hours  before  entering  Tampa  Bay, 
its  approaches,  or  departing  Tampa  Bay: 

(1)  The  name  and  country  of  registry 
of  the  vessel  or  barge; 

(2)  The  name  of  the  port  or  place  of 
departure; 

(3)  The  name  of  the  port  or  place  of 
destination; 

(4)  The  estimated  time  that  the  vessel 
is  expected  to  begin  its  tremsit  of  Tampa 


Bay  and  the  time  it  is  expected  to 
commence  its  transit  of  the  safety 
zone(s);  and 

(5)  The  cargo  carried  and  amount. 

Dated:  September  28,  2000. 

A.L.  Thompson,  Jr., 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Tampa,  Florida. 

[FR  Doc.  00-31046  Filed  12-5-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NY44-215,  FRL-6911- 
9] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  York; 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
York.  This  SIP  revision  responds  to  the 
EPA's  regulation  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  knovra  as  the  "NOx  SIP  Call." 
The  SIP  revision  includes  a  narrative 
and  a  regulation  that  establish  a 
statewide  nitrogen  oxides  (NOx)  budget 
and  a  NOx  allowance  trading  program 
that  begins  in  2003  for  large  electricity 
generating  and  industrial  sources. 

The  intended  effect  of  this  SIP 
revision  is  to  reduce  emissions  of  NOx  ' 
in  order  to  help  attain  the  national 
ambient  air  quality  standard  for  ozone. 
EPA  is  proposing  this  action  pursuant  to 
section  110  of  the  Clean  Air  Act. 

DATES:  EPA  must  receive  written 
comments  on  or  before  Janucury  5,  2001. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
An  Programs  Branch,  Environmental 
Protection  Agency,  Region  n  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  State  submittal  and 
other  information  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 


290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources.  50  Wolf  Road, 
Albany,  New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella  at  (212)  637-3892  for  general 
questions.  Rick  Ruvo  at  (212)  637-4014 
for  specific  questions  on  the  Trading 
Program,  or  Raymond  Forde  at  (212) 
637-3716  for  specific  questions  on  the 
Budget  Demonstration;  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  approve  the  New 
York  State  Department  of 
Environmental  Conservation's  (New 
York's)  NOx  SIP  Call  State 
Implementation  Plan  (SIP)  revision.  The 
following  table  of  contents  describes  the 
format  for  this  SUPPLEMENTARY 
INFORMATION  section: 

I.  EPA's  Action 

A.  What  action  is  EPA  proposing  today? 

B.  Why  is  EPA  proposing  this  action? 

C.  What  are  the  NOx  SIP  Call  general 
requirements? 

D.  What  is  the  NOx  Budget  and  Allowance 
Trading  Program? 

E.  What  guidance  did  EPA  use  to  evaluate 
New  York's  program? 

F.  What  is  the  result  of  EPA's  «valuation 
of  New  York's  program? 

II.  New  York's  NOx  Budget  Program 

A.  What  is  New  York's  NOx  Budget 
Demonstration? 

B.  What  is  New  York's  NOx  Budget 
Trading  Program? 

C.  What  is  the  Compliance  Supplement 
Pool? 

D.  How  does  New  York's  program  protect 
the  environment? 

E.  How  will  New  York  and  EPA  enforce  the 
program? 

F.  When  did  New  York  propose  and  adopt 
the  program? 

G.  When  did  New  York  submit  the  SIP 
revision  to  EPA  and  what  did  it  include? 

H.  What  other  significant  items  relate  to 

New  York's  program? 
1.  Impact  of  D.C.  Circuit  Court  remand  on 

New  York's  NOx  SIP  Call  submitUl. 
J.  What  is  the  relationship  of  today's 

proposal  to  EPA's  findings  under  the 

section  126  rule? 

III.  Proposed  Action 

IV.  Administrative  Requirements 

I.  EPA's  Action 

A.  What  action  is  EPA  proposing  today? 
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EPA  proposes  approval  of  revisions  to 
New  York's  ground  level  ozone  SIP 
which  New  York  submitted  on  April  3, 
2000  and  April  18.  2000.  These  SIP 
revisions  include  a  new  regulation.  6 
NYCRR  Part  204,  "  NOx  Budget  Trading 
Program."  dated  April  3,  2000,  and  a 
narrative  entitled,  "New  York  State 
Implementation  Plan  For  Ozone; 
Meeting  The  Statewide  Oxides  of 
Nitrogen  (NOx)  Budget  Requirements 
Contained  In  The  NOx  SIP  Call  (63  FR 
57356,  October  27.  1998),"  dated  April 
18,  2000  and  supplemented  on  May  16, 
2000.  New  York  submitted  the 
regulation  and  narrative,  including  NOx 
reducing  measiues,  in  order  to 
strengthen  its  one-hour  ozone  SIP  and  to 
comply  with  the  NOx  SIP  Call  dimng 
each  ozone  season,  i.e..  May  1  through 
September  30.  beginning  in  2003.  EPA 
proposes  that  New  York's  submittal  is 
fully  approvable  as  a  SIP  strengthening 
measure  for  New  York's  one-hour 
ground  level  ozone  SIP  and  EPA  has 
determined  it  meets  the  air  quality 
objectives  of  EPA's  NOx  SIP  Call 
requirements.  New  York's  SIP  revision 
also  satisfies  Phase  III  of  the  Ozone 
Transport  Commission's  NOx  Budget 
Program  as  discussed  in  section  II.H.  of 
this  document. 

B.  Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  in  order 
to: 

•  Approve  a  control  program  which 
reduces  NOx  emissions,  a  precursor  of 
ozone,  and  which  therefore  helps  to 
achieve  the  national  ambient  air  quality 
standard  for  ozone, 

•  Fulfill  New  York's  and  EPA's 
requirements  under  the  Clean  Air  Act 
(the  Act), 

•  Make  New  York's  NOx  allowance 
trading  regulation  federally  enforceable 
and  available  for  credit  in  the  SIP, 

•  Make  New  York's  SIP  narrative, 
including  the  ozone  season  NOx  budget, 
federcdly  enforceable  as  part  of  the  New 
York  SIP,  and 

•  Give  the  public  an  opportunity  to 
submit  written  comments  on  EPA's 
proposed  action,  as  discussed  in  the 
DATES  and  ADDRESSES  sections. 

C.  What  Are  the  NOx  SIP  Call  General 
Requirements? 

On  October  27, 1998,  EPA  published 
a  final  rule  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
See  63  FR  57356.  At  that  time,  the  NOx 
SIP  Call  required  22  states  and  the 


District  of  Columbia '  to  meet  statewide 
NOx  emission  budgets  during  the  five 
month  period  from  May  1  through 
September  30  in  order  to  reduce  the 
amoimt  of  ground  level  ozone  that  is 
transported  across  the  eastern  United 
States.  The  NOx  SIP  Call  set  out  a 
schedule  that  required  the  affected 
states  to  adopt  regulations  by  September 
30,  1999,  and  to  implement  control 
strategies  by  May  1,  2003. ^ 

The  NOx  SIP  Call  allowed  states  the 
flexibility  to  decide  which  source 
categories  to  regulate  in  order  to  meet 
the  statewide  budgets.  However,  the  SIP 
Call  notice  suggested  that  imposing 
statewide  NOx  emissions  caps  on  large 
fossil-fuel  fired  industrial  boilers  and 
electricity  generators  would  provide  a 
highly  cost-effective  means  for  states  to 
meet  their  NOx  budgets.  In  fact,  the 
state-specific  budgets  were  derived 
using  an  emission  rate  of  0.15  poimds 
NOx  per  million  British  thermal  imits 
(lb.  NOx/mmBtu)  at  electricity 
generating  imits  (EGUs)  with  a 
nameplate  capacity  greater  than  25 
megaWatts.  multiplied  by  the  projected 
heat  input  (mmB'TU)  fi-om  burning  the 
quantity  of  fuel  needed  to  meet  the  2007 
forecast  for  electricity  demand.  See  63 
FR  57407.  The  calculation  of  the  2007 
EGU  emissions  was  based  on  an 
emissions  trading  program  used  to 
achieve  part  of  an  EGU  control  program. 
The  NOx  SIP  Call  state  budgets  also 
assumed  on  average  a  30%  NOx 
reduction  from  cement  kilns,  a  60% 
reduction  from  industrial  boilers  and 
combustion  tiubines,  and  a  90% 
reduction  from  internal  combustion 
engines.  The  non-EGU  control 
assumptions  were  applied  to  units 


'  Alabama,  Connecticut.  District  of  Columbia, 
Delaware,  Georgia,  Illinois,  Indiana,  Kentucky, 
Massachusetts,  Maryland,  Michigan,  Missouri, 
North  Carolina.  New  jersey.  New  York.  Ohio. 
Pennsylvania.  Rhode  Island.  South  Carolina. 
Tennessee.  Virginia,  Wisconsin,  and  West  Virginia. 

2 On  May  25. 1999,  the  DC.  Circuit  issued  a 
partial  stay  of  the  submission  of  the  SIP  revisions 
required  under  the  NOx  SIP  Call.  The  NOx  SIP  Call 
had  required  submission  of  the  SIP  revisions  by 
September  30,  1999.  State  Petitioners  challenging 
the  NOx  SIP  Call  moved  to  stay  the  submission 
schedule  until  April  27.  2000.  The  DC.  Circuit 
issued  a  stay  of  the  SIP  submission  deadline 
pending  further  order  of  the  court.  Michigan  v.  EPA, 
No.  98-1497  (DC.  Cir.  May  25,  1999)  (order 
granting  stay  in  part). 

On  April  3rd  and  18th,  2000.  New  York 
voluntarily  submitted  this  revision  to  EPA  for 
approval  notwithstanding  the  court's  stay  of'the  SIP 
submission  deadline.  On  March  3.  2000,  the  D.C. 
Circuit  ruled  on  Michigan  v.  EPA.  affirming  many 
aspects  of  the  SIP  Call  and  remanding  certain  other 
portions  to  the  Agency.  On  June  22,  2000.  the  DC 
Circuit  upheld  EPAs  NOx  SIP  Call.  This  allows 
EPA  to  move  forward  on  a  fixed  schedule  to  reduce 
NOx  emissions.  The  court's  previous  rulings  did 
not  affect  this  action  because  it  was  submitted  and 
is  being  proposed  as  a  SIP-strengthening  measure 
regardless  of  the  status  of  the  case. 


where  the  heat  input  capacities  were 
greater  than  250  mmBtu  per  hour,  or  in 
cases  where  heat  input  data  were  not 
available  or  appropriate,  to  units  with 
actual  emissions  greater  than  one  ton 
per  day. 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rulemaking  included  a  model  NOx 
allowance  trading  regulation,  called 
"NOx  Budget  Trading  Program  for  State 
Implementation  Plans,"  (40  CFR  part 
96),  that  could  be  used  by  states  to 
develop  their  regulations.  The  NOx  SIP 
Call  rule  explained  that  if  states 
developed  an  allowance  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  administered  by  the  EPA.  See 
63  FR  57458-57459. 

D.  What  Is  the  NOx  Budget  and 
Allowance  Trading  Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule  for  SIPs.  40  CFR 
part  96,  sets  forth  a  NOx  emissions 
trading  program  for  large  EGUs  and  non- 
EGUs.  A  state  can  voluntarily  choose  to 
adopt  EPA's  model  rule  in  order  to 
allow  its  sources  to  participate  in 
regional  allowance  trading.  The  October 
27,  1998  Federal  Register  notice 
contains  a  full  description  of  the  EPA's 
model  NOx  budget  trading  program.  See 
63  FR  57514-57538  and  40  CFR  part  96. 

In  general,  air  emissions  trading  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  achieving 
emission  reductions  and  environmental 
benefits.  One  type  of  market-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  commonly 
referred  to  as  a  "cap  and  trade" 
program. 

In  an  emissions  budget  and  allowance 
trading  program,  the  state  or  EPA  sets  a 
regulatory  limit,  or  emissions  budget,  in 
mass  emissions  from  a  specific  group  of 
sources.  The  budget  limits  the  total 
number  of  allocated  allowances  during 
a  particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
current  emissions,  the  effect  is  to  reduce 
the  total  cmiount  of  emissions  dvuing  the 
control  period.  After  setting  the  budget, 
the  state  or  EPA  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 
the  budget.  Each  allowance  permits  the 
emission  of  a  quantity  of  pollutant,  e.g., 
one  ton  of  airborne  NOx- 

At  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
emissions  during  the  control  period 
were  less  than  or  equal  to  the  niunber 
of  available  allowances  it  holds.  Sources 
that  reduce  their  emissions  below  their 


allocated  allowance  level  may  sell  their 
extra  allowances.  Sources  that  emit 
more  than  the  amoimt  of  their  allocated 
allowance  level  may  buy  allowances 
from  the  soiux:es  with  extra  reductions. 
In  this  way,  the  budget  is  met  in  the 
most  cost-effective  maimer.  An  example 
of  a  budget  and  allowance  trading 
program  is  EPA's  Acid  Rain  Program  for 
reducing  sulfur  dioxide  emissions. 

E.  What  Guidance  Did  EPA  Use  To 
Evaluate  New  York's  Program? 

EPA  evaluated  New  York's  NOx  SIP 
Call  submittal  using  EPA's  "NOx  SIP 
Call  Checklist,"  (the  checklist),  issued 
on  April  9, 1999.  The  checklist 
summarizes  the  requirements  of  the 
NOx  SIP  Call  set  forth  in  40  CFR  51.121 
and  51.122.  The  checklist,  developed 
from  the  basic  requirements  of  the 
formal  SIP  Call  Federal  Register  action 
(63  JR  57356),  outlines  the  criteria  that 
the  EPA  Regional  Office  used  to 
determine  the  completeness  and 
provability  of  New  York's  submittal. 

As  noted  in  the  checklist,  the  key 
elements  of  an  provable  submittal  under 
the  NOx  SIP  Call  are:  a  budget 
demonstration;  enforceable  control 
measures;  legal  authority  to  implement 
and  enforce  the  control  measures; 
adopted  control  measure  compliance 
dates  and  schedules;  monitoring,  record 
keeping,  and  emissions  reporting;  as 
well  as  elements  that  apply  to  states  that 
choose  to  adopt  an  emissions  trading 
rule  in  response  to  the  NOx  SIP  Call. 
The  checklist  is  available  to  the  public 
on  EPA's  web  site  at:  http:// 
www.epa.gov/ttn/otag/sip/reIated.html. 

As  described  above,  the  final  NOx  SIP 
Call  rule  included  a  model  NOx  budget 
trading  regulation.  See  40  CFR  part  96. 
EPA  used  the  model  rule  to  evaluate 
New  York's  Part  204.  Additionally,  EPA 
used  the  October  1998  final  NOx  SIP 
Call  rulemaking,  as  well  as  the 
subsequent  technical  amendments  to 
the  NOx  SIP  Call,  published  in  May 
1999  (64  FR  26298)  and  March  2000  (65 
FR  11222),  in  evaluating  the 
approvability  of  New  York's  submittal. 
EPA  also  used  section  110  of  the  Act, 
"Implementation  Plans,"  to  evaluate  the 
approvability  of  New  York's  submittal 
as  a  revision  to  the  SIP. 

F.  What  Is  the  Result  of  EPA 's 
Evaluation  of  New  York's  Program? 

EPA  has  evaluated  New  York's  NOx 
SIP  Call  submittal  and  proposes  to  find 
it  approvable.  The  April  3,  2000  and 
April  18,  2000  submittals  will 
strengthen  New  York's  SIP  for  reducing 
ground  level  ozone  by  providing  NOx 
reductions  begirming  in  2003.  EPA 
proposes  to  find  that  the  NOx  control 
measure.  Part  204,  as  well  as  the  SIP 
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narrative  that  includes  New  York's  2007 
NOx  baseline  and  controlled  budgets, 
are  approvable.  EPA  finds  that  the 
submittal  contained  the  information 
necessary  to  demonstrate  that  New  York 
has  the  legal  authority  to  implement  and 
enforce  the  control  measures,  as  well  as 
a  description  of  how  the  state  intends  to 
use  the  compliance  supplement  pool. 
Furthermore,  EPA  proposes  to  find  that 
the  submittal  demonstrates  that  the 
compliance  dates  and  schedules,  and 
the  monitoring,  record  keeping  and 
emission  reporting  requirements  will  be 
met. 

Although  provisions  in  New  York's 
control  regulation.  Part  204,  differ 
slightly  from  EPA's  NOx  Budget  Trading 
Model  Rule,  EPA  finds  that  Part  204  is 
consistent  with  EPA's  guidance  and 
meets  the  requirements  of  the  NOx  SIP 
Call,  including  those  foimd  in  40  CFR 
part  51,  §  51.121  and  §  51.122  and  40 
CFR  part  96,  as  well  as  the  general  SIP 
submittal  requirements  of  the  Act, 
section  110,  42  U.S.C.  7401  et  seq.  The 
most  notable  differences  between  the 
EPA's  model  rule  and  New  York's 
control  regulation  are  related  to  the 
apphcability  of  Part  204  to  PorUand 
cement  kilns  and  smaller  electricity 
generating  sources  than  the  model  rule, 
and  the  use  of  a  different  method  for 
allocating  NOx  allowances.  These 
differences  are  acceptable  since  Part  204 
conforms  with  the  timing  requirements 
for  submitting  the  allocadons  to  EPA. 

While  Part  204  contains  provisions 
which  differ  slightly  from  the  model 
rule,  these  deviations  are  limited  to  the 
acceptable  deviations  under 
§51.121(p)(2).  Therefore  New  York's 
Part  204  is  approvable  as  satisfying  the 
same  portion  of  New  York's  NOx 
emission  reduction  obligations  as  the 
State  projects  the  regulation  will  satisfy. 
See  63  FR  57495-57496. 

EPA  is  proposing  to  approve  New 
York's  Part  204,  and  provides  the 
following  clarification  with  respect  to 
exempted  NOx  Budget  units.  New 
York's  Part  204-1.5  contains  provisions 
dealing  with  the  shutdown  and/or 
change  in  physical  characteristics  of  a 
NOx  Budget  unit  and  allows  units 
which  shutdowm  to  re-enter  the  trading 
program  as  new  sources  or  as  opt-in 
sources  if  they  change  their  physical 
characteristics  such  that  they  no  longer 
are  NOx  Budget  units.  Therefore,  New 
York  should  ensure  that  when  the  State 
computes  future  budget  demonstrations, 
the  emissions  which  account  for  ' 
shutdown  and  modified  units  are  not 
combined  with  emissions  fi-om  these 
new  sources  or  with  the  emissions  from 
imcontroUed  source  categories. 

For  example,  allowing  shutdown 
imits  to  re-enter  the  Program  without 


reducing  the  budget  will  decrease  the 
tons  of  emissions  reductions.  The  units' 
emissions  would  still  be  included  in  the 
trading  program  budget  and  allocated  to 
other  NOx  Budget  units,  thereby 
requiring  fewer  tons  of  reduction  from 
all  other  NOx  Budget  units.  Similarly. 
New  York's  Part  204-1. 4(b)  provides  for 
units  which  emit  less  than  25  tons  of 
NOx  per  ozone  season  to  be  exempted 
fi-om  the  trading  program.  However, 
New  York  does  not  reduce  the  trading 
program  budget  by  the  NOx  emission 
limitation  which  again  creates  the 
potential  for  misinterpreting  its 
emissions  during  a  future  budget 
determination.  In  this  case,  the  unit's 
emissions  could  be  counted  in  both  the 
trading  program  budget  and  the 
uncontrolled  source  categories.  In  its 
budget  demonstration.  New  York  is 
responsible  for  accounting  for  the 
emissions  reductions  which  it  would 
have  obtained  fi-om  any  shutdown  or 
modified  units. 

Regarding  New  York's  SIP  narrative, 
EPA  finds  that  the  submittal  contains 
the  required  elements,  including:  the 
baseline  inventory  of  NOx  mass 
emissions  from  EGUs,  non-EGUs,  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007;  the  2007  projected 
inventory  (budget  demonstration) 
reflecting  NOx  reductions  achieved  by 
the  state  control  measures  contained  in 
the  submittal;  and  the  commitment  to 
meet  the  annual,  triennial  and  2007 
state  reporting  requirements.  EPA 
further  finds  that  New  York's  2007 
projected  inventory,  reflecting  the 
control  strategies,  is  approvable, 
reflecting  the  air  quality  objectives  of 
the  NOx  SIP  Call. 

For  additional  information  regarding 
EPA's  evaluation  of  New  York's  SIP  Call 
submittal,  the  reader  should  refer  to  the 
document  entitled,  "Technical  Support 
Document  for  New  York's  NOx  SIP  Call 
Submittal,"  dated  October  3,  2000. 
Copies  of  the  technical  support 
document  can  be  obtained  at  either  of 
the  addresses  listed  in  the  ADDRESSES 
section  of  this  notice. 

n.  New  York's  NOx  Budget  Program 

A.  What  Is  New  Yorks  NOx  Budget 
Demonstration  ? 

New  York's  April  18,  2000  SIP 
submittal,  as  supplemented  on  May  16, 
2000,  includes  New  York's  SIP  narrative 
entitled,  "New  York  State 
Implementation  Plan  For  Ozone; 
Meeting  The  Statewide  Oxides  of 
Nitrogen  (  NOx)  Budget  Requirements 
Contained  In  The  NOx  SIP  Call  (63  FR 
57356,  October  27,  1998),"  that  contains 
a  statewide  NOx  emissions  budget  for 
the  2007  ozone  season.  Combined  with 
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New  York's  new  regulation,  Part  204, 
"NOx  Budget  Trading  Program,"  the 
narrative  demonstrates  that  the 
statewide  NOx  budget  will  be  met  in 
2007. 

The  NOx  SIP  Call  contained  EPA 
calculations  of  baseline  NOx  emissions 
for  the  year  2007  for  stationary  point 
sources  that  are  EGUs,  stationary  point 
sources  that  are  non-EGUs,  area  sources, 
and  mobile  sources  (both  nonroad  and 
highway).  New  York's  SIP  submittal 
incorporated  EPA's  2007  baseline 
inventory. 


To  achieve  the  statewide  budget,  New 
York  is  relying  on  the  expected  NOx 
reductions  from  Part  204.  Part  204 
applies  to  all  EGUs  with  nameplate 
electricity  generating  capacities  equal  to 
or  greater  than  15  megawatts  that  sell 
any  amount  of  electricity,  non-EGU 
imits  that  have  a  maximum  design  heat 
input  capacity  equal  to  or  greater  than 
250  mmBtu  per  hotu',  as  well  as 
Portland  cement  kilns  writh  maximum 
design  heat  inputs  equal  to  or  greater 
than  250  mmBtu  per  hoiu'. 


Below  is  a  table  of  the  2007  baseline, 
2007  budget,  and  projected  2007 
emission  levels  that  New  York  has 
submitted  with  its  NOx  SIP  Call 
submittals.  The  2007  baseline  and 
budget  emissions  in  the  following  table 
are  identical  to  the  emission  levels 
published  by  EPA  in  the  March  2000 
technical  amendment.  EPA  has 
reviewed  and  agrees  with  New  York's 
procediures  for  determining  the  2007 
projected  emissions  and  reductions  and 
therefore.  EPA  expects  that  New  York's 
2007  statewide  budget  will  be  achieved. 


Source  category 

EPA's  2007 

baseline  NOx 

emissions 

for  NY 

(tons/season) 

EPA's  2007 

NOx  budget 

emissions 

for  NY 

(tons/season) 

NY's  2007 

projected 

emissions 

(tons/season) 

NY's  2007 

projected 

reductions 

(tons/season) 

EGUs  

Non-EGU  Point     

39,199 
32,678 
17.423 
42.091 
124,261 

31.036 
25.477 
17.423 
42.091 
124,261 

'30,589 

225,185 

17.423 

42.091 

124,261 

8.610 
7,493 

Area  Sources         

0 

Non-Road  Mobile                     

0 

Highway  Mobile 

0 

NY  Total    ™ 

255,652 

240,288 

239,549 

16.103 

'  30,405  cap  from  trading  program. 
2 10,945  cap  from  trading  program. 


B.  What  Is  New  York's  NOx  Budget 
Trading  Program? 

In  response  to  the  NOx  SIP  Call,  New 
York  adopted  Part  204,  "NOx  Budget 
Trading  Program."  With  Part  204,  New 
York  established  a  NOx  cap  and 
allowance  trading  program  for  the  ozone 
seasons  of  2003  and  beyond.  New  York 
developed  the  regulation  in  order  to 
reduce  NOx  emissions  and  allow  its 
sources  to  participate  in  the  kind  of 
interstate  NOx  allowance  trading 
program  described  in  §  51.121(b)(2). 

Under  Part  204,  New  York  allocates 
NOx  allowances  to  its  EGUs  and  large 
industrial  units,  including  Portland 
cement  kilns.  Each  NOx  allowance 
permits  a  source  to  emit  one  ton  of  NOx 
during  the  seasonal  control  period.  NOx 
allowances  may  be  bought  or  sold. 
Unused  allowances  may  also  be  banked 
for  future  use,  with  certain  limitations. 
For  each  ton  of  NOx  emitted  in  a  control 
period,  EPA  will  remove  one  allowance 
from  the  source's  NOx  Allowance 
Tracking  System  (NATS)  account.  Once 
the  allowance  has  been  retired  in  this 
way,  no  one  can  ever  use  the  allowance 
again. 

Source  owners  will  monitor  their  NOx 
emissions  by  using  systems  that  meet 
the  requirements  of  40  CFR  part  75, 
subpart  H,  and  report  resulting  data  to 
EPA  electronically.  Each  budgeted 
source  complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amount  of  allowances  held 


for  that  period.  However,  regardless  of 
the  number  of  allowances  a  soiut:e 
holds,  it  caimot  emit  at  levels  that 
would  violate  other  Federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT),  new  soiu-ce 
performance  standards,  or  Title  IV  (the 
Federal  Acid  Rain  program). 

As  described  above.  Part  204  differs 
from  EPA's  NOx  model  budget  trading 
rule  in  two  notable  ways.  Specifically. 
Part  204  includes  Portland  cement  kilns 
and  smaller  electricity  generating 
sources  than  the  model  rule.  Also,  Part 
204  uses  a  different  method  for 
allocating  NOx  allowances.  Refer  to 
section  I.F.  of  this  docvunent  for  more 
details. 

C.  What  Is  the  Compliance  Supplement 
Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  with  the  NOx 
SIP  Call,  the  final  NOx  SIP  Call 
provided  each  affected  state  with  a 
"compliance  supplement  pool."  The 
compliance  supplement  pool  is  a 
quantity  of  NOx  allowances  that  may  be 
used  to  cover  excess  emissions  from 
sources  that  are  unable  to  meet  control 
requireinents  during  the  2003  and  2004 
ozone  season.  Allowances  from  the 
compliance  supplement  pool  will  not  be 
valid  for  compliance  past  the  2004 
ozone  season.  The  NOx  SIP  Call 
included  these  voluntary  provisions  in 
order  to  address  commenters'  concerns 


about  the  possible  adverse  effect  that  the 
control  requirements  might  have  on  the 
reliability  of  the  electricity  supply,  or  on 
other  industries  required  to  install 
controls  as  the  result  of  a  state's 
response  to  the  SIP  Call. 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  pool  via  two 
mechanisms.  First,  a  state  may  issue 
some  or  all  of  the  pool  to  sources  with 
credits  from  implementing  NOx 
reductions  beyond  all  applicable 
requirements  after  September  30, 1999 
but  before  May  1,  2003  (i.e.,  early 
reductions).  In  this  way,  sources  that 
cannot  install  controls  prior  to  May  1, 
2003,  can  purchase  other  sources'  early 
reduction  credits  in  order  to  comply. 
Second,  a  state  may  issue  some  or  all  of 
the  pool  to  sources  that  demonstrate  a 
need  for  an  extension  of  the  May  1.  2003 
compliance  deadline  due  to  undue  risk 
to  the  electricity  supply  or  other 
industrial  sectors,  and  where  early 
reductions  are  not  available.  See  40  CFR 
51.121(e)(3). 

Part  204  provides  for  the  distribution 
of  supplementary  allowances  by  the 
early  reduction  credit  methodology  but 
not  the  direct  distribution  methodology 
The  distribution  of  early  reduction 
credits  are  available  to  sources  that 
implement  NOx  reductions  beyond 
applicable  requirements  after  September 
30,  1999  but  before  May  1,  2003.  Under 
Part  204,  New  York  will  only  provide 
early  reduction  credits  to  those  sources 
holding  banked  allowances  that  were 


allocated  in  2000.  2001.  and  2002, 
under  New  York's  Ozone  Transport 
Commission's  (OTC's)  Memorandum  of 
Understanding  (MOU).  Subpart  227-3 
contains  New  York's  SIP  approved 
OTC's  regional  NOx  cap  and  allowance 
trading  program.  See  65  FR  20905,  April 
19,  2000. 

Part  204  specifies  New  York's 
compliance  supplement  pool  to  be  2,370 
allowances  whereas  EPA's  March  2000 
technical  amendment  allows  for  2,764 
allowances.  If  New  York  wants  to  take 
advantage  of  this  increased  share  of  the 
pool,  New  York  should  amend  Part  204 
to  2,764  tons  and  submit  it  as  a  SIP 
revision  for  EPA  approval.  Also,  should 
EPA  subsequently  revise  New  York's 
compliance  supplement  pool  amount 
through  rulemaking.  New  York  should 
amend  Part  204  and  submit  it  as  a  SIP 
revision  for  EPA  approval. 

D.  How  Does  New  York's  Program 
Protect  the  Environment? 

New  York's  revised  NOx  SIP  Call 
submittal  is  expected  to  result  in  about 
6.3%  reduction  in  NOx  from  New 
York's  total  2007  baseline  ozone  season 
inventory  and  about  22.4%  reduction  in 
NOx  from  the  EGUs  and  non-EGUs 
affected  by  Part  204.  After  reviewing  air 
quality  modeling  assessments 
performed  for  the  NOx  SIP  Call,  EPA 
has  determined  that  the  NOx  reductions 
in  New  York  and  other  states  subject  to 
the  SIP  Call  will  reduce  the  transport  of 
ozone  starting  in  2003. 

Besides  ozone  air  quality  benefits, 
decreases  of  NOx  emissions  will  also 
help  improve  the  environment  in 
several  other  important  ways.  Decreases 
in  NOx  emissions  will  decrease  acid 
deposition,  nitrates  in  drinking  water, 
excessive  nitrogen  loadings  to  aquatic 
and  terrestrial  ecosystems,  and  ambient 
concentrations  of  nitrogen  dioxide, 
particulate  matter  and  toxics.  On  a 
global  scale,  decreases  in  NOx 
emissions  reduce  greenhouse  gases  and 
stratospheric  ozone  depletion. 

E.  How  Will  New  York  and  EPA  Enforce 
the  Program? 

Once  approved  into  New  York's  SIP, 
both  New  York  and  EPA  will  be  able  to 
enforce  the  requirements  of  the  NOx 
budget  and  allowance  trading  program 
in  Part  204.  All  of  the  sources  subject  to 
the  NOx  allowance  trading  program  will 
have  federally-enforceable  operating 
permits  that  contain  source  specific 
requirements,  such  as  emission 
allowances,  emissions  monitoring  or 
pollution  control  equipment 
requirements.  New  York  and  EPA  will 
be  able  to  enforce  the  source  specific 
requirements  of  those  permits. 


In  order  to  determine  compliance 
with  the  emission  requirements  of  the 
program,  at  the  end  of  each  ozone 
season,  New  York  and  EPA  will 
compare  sources'  allowance  and  actual 
emissions.  The  allowances  are  tracked 
using  the  NOx  Allowance  Tracking 
System  (NATS).  To  be  in  compliance, 
sources  must  hold  a  number  of  available 
allowances  that  meets  or  exceeds  the 
number  of  tons  of  NOx  actually  emitted 
by  that  source  and  recorded  in  the  NOx 
Emissions  Tracking  System  (NETS)  for  a 
particular  ozone  season.  For  sources 
with  excess  emissions,  penalties  include 
EPA  deducting  three  times  the  unit's 
excess  emissions  from  the  unit's 
allocation  for  the  next  control  period. 

F.  When  Did  New  York  Propose  and 
Adopt  the  Program? 

New  York  published  public  notices 
on  June  30,  1999  and  February  16,  2000 
to  announce  the  availability  of  the 
proposed  Part  204  and  the  SIP  narrative, 
that  included  the  statewide  2007  NOx 
emission  budget,  respectively.  The 
public  notices  opened  30-day  public 
comment  periods.  New  York  held 
public  hearings  on  the  proposed 
regulation  on  August  2  and  3.  1999  and 
on  the  SIP  narrative  on  March  20  and 
21.  2000.  After  modifying  the  proposal 
in  response  to  public  comment.  New 
York  filed  the  final  Part  204  on  January 
26.  2000  with  the  Department  of  State. 
The  regulation  became  effective  at  the 
State  level  on  February  25,  2000. 

G.  When  Did  New  York  Submit  the  SIP 
Revision  to  EPA  and  What  Did  It 
Include? 

New  York  submitted  Part  204  and  the 
SIP  narrative  to  EPA,  on  April  3,  2000 
and  April  18,  2000  respectively,  with  a 
request  to  revise  the  New  York  SIP.  On 
July  11,  2000,  EPA  sent  a  letter  to  New 
York  finding  the  SIP  submittals 
technically  and  administratively 
complete. 

New  York's  SIP  submittals  include 
the  following:  ' 

•  Adopted  control  measures  which 
require  emission  reductions  begiiming 
in  2003;  Part  204.  'NOx  Budget  Trading 
Program"; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGUs.  non-EGUs,  area, 
highway  and  non-road  mobile  soiuxres 
in  the  year  2007.  as  part  of  New  York's 
SIP  narrative; 

•  A  2007  projected  inventory  (budget 
demonstration)  reflecting  NOx 
reductions  achieved  by  the  state  control 
measures  contained  in  the  submittal,  as 
part  of  New  York's  SIP  narrative; 

•  A  description  of  how  the  State 
intends  to  use  the  compliance 


supplement  pool,  as  part  of  New  York's 
SiP  narrative  and  in  Part  204; 

•  A  commitment  to  meet  the  annual, 
triennial,  and  2007  reporting 
requfrements,  as  part  of  the  SIP 
narrative. 

H.  What  Other  Significant  Items  Relate 
to  New  York's  Program? 

In  addition  to  submitting  the  April 
2000  SIP  package  in  order  to  hilfill  its 
NOx  SIP  Call  obligation.  New  York 
adopted  Part  204  as  part  of  its  one-hour 
ozone  attainment  plans  for  the  ozone 
nonattainment  areas  of  the  State.  The 
attainment  plans  rely  on  the  NOx 
reductions  associated  with  Part  204  in 
2003  and  beyond.  EPA  proposed 
approval  of  New  York's  attainment 
plans  for  ozone  nonattainment  areas  on 
December  16,  1999.  See  64  FR  70364. 
Approval  and  implementation  of  Part 
204  is  relied  on  in  order  for  New  York 
to  attain  the  one-hour  ozone  standard. 

Part  204  is  also  related  to  the  Ozone 
Transport  Commission's  (OTC's)  ozone 
season  NOx  budget  program.  On 
September  27.  1994.  OTC  adopted  a 
Memorandum  of  Understanding  (MOU) 
that  committed  the  signatory  states, 
including  New  York,  to  the 
development  and  proposal  of  a  region- 
wide  reduction  in  NOx  emissions.  The 
OTC  agreement  committed  the  states  to 
one  phase  of  reductions  by  1999  and 
another  phase  of  reductions  by  2003. 

As  a  signatory  state  of  the  MOU,  New 
York  adopted  its  NOx  budget  and 
allowance  trading  regulation.  Subpart 
227-3.  on  January  12.  1999.  Subpart 
227-3  contained  a  NOx  emissions 
budget  and  allowance  trading  system  for 
the  ozone  seasons  of  1999  through  2002, 
the  period  known  as  "OTC  Phase  11." 
EPA  approved  New  York's  Phase  II  OTC 
NOx  budget  regulation  on  April  19. 
2000.  See  65  FR  20905.  Although  the 
OTC  MOU  obligations  are  not  Federal 
requirements.  Part  204  can  be  viewed  as 
satisfying  the  "OTC  Phase  III"  program 
requirements  for  the  ozone  seasons 
begirming  in  2003  and  beyond. 

/.  Impact  ofh.C.  Circuit  Court  Remand 
on  New  York's  NOx  SIP  Call  Submittal 

On  March  3.  2000.  the  D.C.  Circuit 
ruled  on  Michigan  v.  EPA,  affirming 
many  aspects  of  the  NOx  SIP  call  and 
remanding  certain  other  portions  to  the 
Agency  (e.g.,  the  definition  of  an  ECU 
and  the  control  assumptions  for  internal 
combustion  engines).  Because  of  the 
litigation,  the  States'  deadline  for 
submitting  their  SIP  revisions  was 
extended,  and  as  a  result,  by  order  dated 
August  30,  2000.  the  Court  also 
extended  the  deadline  for 
implementation  of  the  required  SIP 
revisions  fiiam  May  1.  2003  to  May  31, 
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2004.  Due  to  the  Court's  remanding  of 
the  ECU  definition  and  IC  engine 
control  assumptions.  EPA  must  now 
recalculate  the  final  2007  baseline,  2007 
budget,  and  compliance  supplement 
allocation  for  each  state  subject  to  the 
NOx  SIP  Call,  including  New  York.  The 
Agency  expects  to  publish  those 
recalculated  budgets  in  the  next  few 
months.  However,  this  means  that 
although  EPA  is  proposing  to  approve 
New  York's  SIP  submittal  as  meeting  the 
air  quality  objectives  of  the  NOx  SIP 
Call  published  to  date.  New  York  may 
be  required  to  make  minor  adjustments 
to  its  NOx  SIP  Call  program  due  to 
potential  forthcoming  changes  to  the 
NOx  SIP  Call  requirements.  At  such 
time  as  EPA  publishes  new  emission 
budget  requirements,  EPA  will  inform 
New  York  and  other  states  subject  to  the 
NOx  SIP  Call  as  to  what  if  any  changes 
are  needed. 

/.  What  Is  the  Relationship  of  Today's 
Proposal  to  EPA 's  Findings  Under  the 
Section  126  Rule? 

In  the  January  18,  2000  section  126 
rule  (65  FR  2674),  EPA  granted,  in  part, 
petitions  submitted  by  Connecticut, 
Massachusetts.  New  York,  and 
Peimsylvania  under  the  1-hour  ozone 
standard.  The  EPA  made  findings  that 
large  EGUs  and  large  non-EGUs  located 
in  the  District  of  Colimibia  and  12 
states,  including  a  portion  of  New  York, 
are  significantly  contributing  to 
nonattaiimient  problems  in  one  or  more 
of  the  petitioning  states.  The  January  18, 
2000  rule  established  Federal  emissions 
limits  for  the  affected  sources  in  the 
form  of  tradable  NOx  allowances  and 
required  these  sources  to  reduce  NOx 
emissions  by  May  1,  2003. 

The  section  126  rule  provides  that  if 
a  state  submits,  and  EPA  fully  approves, 
a  SIP  revision  meeting  the  requirements 
of  the  NOx  SIP  call,  the  section  126 
findings  and  associated  control 
requirements  would  automatically  be 
revoked  for  sources  in  that  state.  See  40 
CFR  52.34(i).  As  discussed  in  the 
preamble  to  the  section  126  rule  (65  FR 
2682-2684),  the  premise  for  the 
automatic  withdrawal  provision  was 
that  once  a  SIP  (or  Federal 
Implementation  Plan  (FIP))  controls  the 
full  amount  of  significemt  contribution 
from  a  state,  the  section  126  sources  in 
that  state  could  no  longer  be 
significantly  contributing  to  downwind 
nonattainment,  and  hence  the  basis  for 
the  section  126  findings  would  no 
longer  be  present.  Moreover,  the 
provision  woidd  ensure  that  the 
downwind  states  receive  the  emission 
reduction  benefits  they  are  entitled  to 
under  section  126  by  May  1,  2003, 
either  under  the  section  126  rule  or 


under  a  federally  enforceable  SIP  or  FIP. 
See  65  FR  2684.  Thus.  EPA's  rationale 
for  adopting  the  automatic  withdrawal 
provision  depended  upon  a  May  1,  2003 
compliance  date  for  sources  under  the 
SIP  that  would  substitute  for  the  control 
remedy  under  section  126.  Accordingly, 
EPA  interpreted  section  52.34(i)  to 
apply  orUy  where  EPA  approves  a  SIP 
revision  (or  promulgates  a  FIP)  meeting 
the  full  requirements  of  the  NOx  SIP 
call  and  including  a  May  1,  2003 
compliance  date  for  sources. ^  See  65  FR 
2683. 

As  discussed  in  section  II. I.  of  this 
proposal,  the  EPA  is  currently  revising 
certain  portions  of  the  NOx  SIP  call  in 
response  to  a  March  3,  2000  decision  by 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit.  See  Michigan  v.  EPA,  213  F.3d 
663  (D.C.  Cir.  2000).  In  this  decision,  the 
court  upheld  the  NOx  SIP  call  on  all 
major  issues,  but  remanded  four  narrow 
issues  to  EPA  for  further  rulemaking. 
EPA  expects  to  issue  soon  a  proposal  to 
address  the  remanded  issues,  which 
will  slighUy  modify  the  NOx  SIP 
budgets  based  on  the  court's  decision.  In 
light  of  the  changes  necessary  to 
respond  to  the  court  decision,  EPA 
anticipates  that  the  final  NOx  SIP 
budgets  would  be  no  more  stringent 
than  the  original  SIP  budgets  as 
modified  by  the  March  2,  2000  technical 
amendment  which  modified  the  NOx 
emission  budgets  for  each  affected  state. 
See  65  FR  11222.  Therefore,  a  SIP 
meeting  the  March  2,  2000  budgets  and 
providing  for  reductions  by  May  1 , 
2003,  should  fully  address  the 
significant  NOx  transport  from  that 
state,  and  therefore  section  52.34(i) 
would  apply  to  automatically  withdraw 
the  section  126  requirements  for  sources 
in  that  state. 

In  today's  action,  EPA  is  proposing  to 
approve  the  New  York  NOx  SIP  revision 
as  meeting  the  full  NOx  SIP  Call,  and 
including  a  May  1,  2003  compliance 
date.  Therefore,  if  the  SIP  revision  is 
fully  approved  as  proposed,  the  section 
126  requirements  will  automatically  be 
withdrawn  for  sources  in  the  State 
pursuant  to  40  CFR  52.34(1). 

in.  Proposed  Action 

EPA  has  reviewed  New  York's  April 
3,  2000  and  April  18,  2000  SIP 
submittals,  including  New  York's  May 
16,  2000  supplement,  using  the  NOx  SIP 
Call  rulemaking  notices  and  checklist. 
EPA  has  reviewed  New  York's  control 
measures  and  projected  reductions  and 


'  On  August  30,  2000,  in  response  to  a  motion 
from  industry,  the  Court  extended  the  NOx  SIP  call 
compliance  deadline  for  sources  until  May  31. 
2004.  The  court's  decision  does  not  affect  any  state 
that  chooses  to  submit  a  SIP  revision  which 
includes  an  earlier  compliance  deadline. 


finds  them  approvable.  Therefore,  EPA 
proposes  approval  of  Part  204  and  the 
SIP  narrative  into  the  New  York  SIP  at 
this  time. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  EPA  will 
consider  these  comments  before  it  takes 
final  action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
action. 

rV.  AdminLstrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,' EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 


failure  to.use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  §  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  nde,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  27,  2000. 
William  |.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
(FR  Doc.  00-30912  Filed  12-5-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Docket  ld-00-01;  FRL-6912-4] 

Finding  of  Attainment  for  PIM-10; 
Portneuf  Valley  PM-10  Nonattainment 
Area,  Idaho 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  EPA  is  proposing  to  find  that 
the  Portneuf  Valley  nonattainment  area 
in  Idaho  has  attained  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  of  less  than,  or 
equal  to  a  nominal  ten  micrometers 
(PM-ip)  as  of  December  31,  1996. 
DATES:  Written  comments  must  be 
received  on  or  before  December  26, 
2000. 


ADDRESSES:  Written  comments  should 
be  mailed  to  Debra  Suzuki,  SIP 
Manager,  Office  of  Air  Quality, 
Mailcode  OAQ-107,  EPA  Region  10, 
1200  Sixth  Avenue,  SeatUe, 
Washington,  98101.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  review  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m.)  at  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  Office  of  Air  Quality, 
EPA  Region  10,  1200  Sixth  Avenue, 
Seattle  Washington,  98101,  (206)  553- 
0782. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  notice,  the  words  "we", 
"us",  or  "our"  means  the  Environmental 
Protection  Agency  (EPA). 
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A.  What  Does  the  Air  Quality  Data  Show 
As  of  the  December  31, 1996  Attainment 
Date? 

B.  Does  the  More  Recent  Air  Quality  Date 
Also  Show  Attainment? 

C.  Request  for  Public  Comment. 

III.  Administrative  Requirements 

I.  Background 

A.  Designation  and  Classification  of 
PM-10  Nonattainment  Areas 

Areas  meeting  the  requirements  of 
section  107(d)(4)(B)  of  die  Clean  Air  Act 
(CAA)  were  designated  nonattainment 
for  PM-10  by  operation  of  law  and 
classified  "moderate"  upon  enactment 
of  the  1990  Clean  Air  Act  Amendments. 
See  generally  42  U.S.C.  7407(d)(4)(B). 
These  areas  included  all  former  Group 
I  PM-10  planning  areas  identified  in  52 
FR  29383  (August  7,  1987),  as  further 
clarified  in  55  FR  45799  (October  31, 
1990),  and  any  other  areas  violating  the 
NAAQS  for  PM-10  prior  to  January  1, 
1989.  A  Federal  Register  notice 
announcing  the  areas  designated 
nonattainment  for  PM-10  upon 
enactment  of  the  1990  Amendments, 
known  as  "initial"  PM-10 
nonattainment  areas,  was  published  on 
March  15,  1991  (56  FR  11101)  and  a 
subsequent  Federal  Register  document 
correcting  the  description  of  some  of 
these  areas  was  published  on  August  8, 
1991  (56  FR  37654).  The  Power- 
Bannock  Counties  PM-10 
nonattainment  area  was  one  of  these 


initial  moderate  PM-10  nonattainment 
areas.  As  discussed  below,  the  Portneuf 
Valley  PM-10  nonattainment  area  was 
originally  part  of  the  Power-Bannock 
Counties  PM-10  nonattainment  area. 

All  initial  moderate  PM-10 
nonattainment  areas  had  the  same 
applicable  attainment  date  of  December 
31,  1994.  Section  188(d)  provides  die 
Administrator  the  authority  to  grant  up 
to  two  one-year  extensions  to  the 
attainment  date  provided  certain 
requirements  are  met.  States  containing 
initial  moderate  PM-10  nonattainment 
areas  were  required  to  develop  and 
submit  to  EPA  by  November  15,  1991, 
a  SIP  revision  providing 
implementation  of  reasonably  available 
control  measures  (RACM),  including 
reasonably  available  control  technology 
(RACT),  and  a  demonstration  of  whether 
attainment  of  the  PM-10  NAAQS  by  the 
December  31,  1994  attainment  date  was 
practicable.  See  section  189(a). 

B.  How  Does  EPA  Make  Attainment 
Determinations 

All  PM-10  nonattainment  areas  are 
initially  classified  "moderate  "  by 
operation  of  law  when  they  are 
designated  nonattainment.  See  section 
188(a).  Pursuant  to  sections  179(c)  and 
188(b)(2)  of  die  Act,  we  have  die 
responsibility  of  determining  within  six 
months  of  the  applicable  attainment 
date  whether,  based  on  air  quality  data, 
PM-10  nonattainment  areas  attained  the 
PM-10  NAAQS  by  that  date. 
Determinations  under  section  179(c)(1) 
of  the  Act  are  to  be  based  upon  the 
area's  "air  quality  as  of  the  attainment 
date."  Section  188(b)(2)  is  consistent 
with  this  requirement 

Generally,  we  determine  whether  an 
area's  air  quality  is  meeting  the  PM-10 
NAAQS  for  purposes  of  section 
179(c)(1)  and  188(b)(2)  based  upon  data 
gathered  at  established  state  and  local 
air  monitoring  stations  (SLAMS)  and 
national  air  monitoring  stations  (NAMS) 
in  the  nonattainment  areas  and  entered 
into  the  EPA  Aerometric  Information 
Retrieval  System  (AIRS).  Data  entered 
into  the  AIRS  has  been  determined  to 
meet  federal  monitoring  requirements 
(see  40  CFR  50.6,  40  CFR  part  50, 
appendix  J,  40  CFR  part  53,  40  CFR  part 
58,  appendix  A  &B)  and  may  be  used  to 
determine  the  attainment  status  of  areas. 
We  will  also  consider  air  quality  data 
from  other  air  monitoring  stations  in  the 
nonattainment  area  provided  that  the 
stations  meet  the  federal  monitoring 
requirements  for  SLAMS.  All  data  are 
reviewed  to  determine  the  area's  air 
quality  status  in  accordance  with  our 
guidance  at  40  CFR  part  50,  appendix  K. 

Attainment  of  the  annual  PM-10 
standard  is  achieved  when  the  annual 
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arithmetic  mean  PM-10  concentration 
over  a  three  year  period  (for  example 
1994,  1995,  and  1996  for  areas  with  a 
December  31,  1996  attainment  date)  is 
equal  to  or  less  than  50  micrograms  per 
cubic  meter  (ug/m3).  Attaiiunent  of  the 
24-hour  standard  is  determined  by 
calculating  the  expected  nimiber  of  days 
in  a  year  with  PM-10  concentrations 
greater  than  150  ug/m3.  The  24-hour 
standard  is  attained  when  the  expected 
number  of  days  with  levels  above  150 
ug/m3  (averaged  over  a  three  year 
period)  is  less  than  or  equal  to  one. 
Three  consecutive  years  of  air  quality 
data  are  generally  required  to  show 
attainment  of  the  annual  and  24-hour 
standards  for  PM-10.  See  40  CFR  part 
50  and  appendix  K. 

C.  What  is  the  Attainment  Date  for  the 
Portneuf  Valley  PM-1 0  Nonattainment 
Area 

As  stated  above,  the  Power-Bannock 
Counties  PM-10  nonattairunent  area 
was  designated  nonattairunent  for  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  die 
Clean  Air  Act  upon  enactment  of  the 
Clean  Air  Act  AJnendments  of  1990. 
The  area  covered  approximately  266 
square  miles  in  south  central  Idaho  and 
included  State  lands  in  portions  of 
Power  and  Barmock  Covmties,  as  well  as 
both  trust  emd  fee  lands  within  the  Fort 
Hall  Indian  Reservation.  The  cities  of 
Pocatello  and  Chubbuck  were  located 
near  the  center  of  this  nonattainment 
area  on  State  lands.  Approximately  15 
miles  northwest  of  downtown  Pocatello 
is  an  area  known  as  the  "industrial 
complex."  where  two  major  stationary 
sources  of  PM-10  are  located,  which 
was  also  in  the  Power-Bannock  Counties 
PM-10  nonattainment  area.  The 
boundary  between  the  Fort  Hall  Indian 
Reservation  and  State  lands  nms 
through  the  industrial  complex,  with 
the  Astaris-Idaho,  LLC  facility  (formerly 
owned  and  operated  by  FMC 
Corporation)  located  on  the  Fort  Hall 
Indian  Reservation  and  the  J.R.  Simplot 
Corporation  facility  located  on  State 
lands  immediately  adjacent  to  the 
Reservation.  For  an  extensive  discussion 
of  the  history  of  the  designation  of  the 
Power-Bannock  Counties  PM-10 
nonattainment  area,  please  refer  to  the 
discussion  at  61  FR  29667,  29668-29670 
(June  12,  1996). 

The  original  attainment  date  for  the 
Power-Bannock  Counties  PM-10 
nonattairunent  area  was  December  31. 
1994.  The  attainment  date  was  later 
extended  to  December  31.  1995,  and 
then  to  December  31,  1996,  under  the 
authority  of  section  188(d)  of  the  Act. 
See  61  FR  20730  (May  8, 1996)  (first 
one-year  extension);  61  FR  66602 


(December  18,  1996)  (second  one-year 
extension).  Effective  December  7,  1998, 
the  Power-Bannock  Counties  PM-10 
nonattainment  area  was  split  into  two 
nonattainment  areas  at  the  boundary 
between  the  Fort  Hall  Indian 
Reservation  and  State  lands:  the  Fort 
Hall  PM-10  nonattainment  area  and  the 
Portneuf  Valley  PM-10  nonattainment 
area.  For  a  more  detailed  discussion  of 
the  rationale  behind  EPA's  decision  to 
split  the  Power-Bannock  County  PM-10 
nonattaiimient  area  into  two  separate 
PM-10  nonattainment  areas,  please  refer 
to  the  discussion  at  63  FR  33597  (June 
19. 1998)(proposed  action)  and  63  FR 
59722  (November  5,  1998)(final  action). 
The  attainment  date  for  both 
nonattainment  areas  continues  to  be 
December  31, 1996. 

D.  What  PM-1 0  Planning  has  Occurred 
for  the  Portneuf  Valley  PM-10 
Nonattainment  Area 

After  the  Power-Barmock  Counties 
PM-10  nonattainment  area  was 
designated  nonattainment  for  PM-10, 
the  Idaho  Division  of  Environmental 
Quality  (IDEQ).  die  Shoshone-Bannock 
Tribes,  and  EPA  began  to  work  together 
in  the  early  1990s  to  prepare  the 
technical  elements  needed  to  bring  the 
area  into  attainment  and  meet  the 
planning  requirements  of  title  I  of  the 
CAA.  Based  on  these  technical 
products,  IDEQ,  along  with  several  local 
agencies,  developed  and  implemented 
control  measures  on  PM-10  sources  in 
what  is  now  known  as  the  Portneuf 
Valley  PM-10  nonattainment  area.  The 
State  submitted  these  control  measures 
to  EPA  in  1993  as  a  moderate  PM-10 
nonattainment  state  implementation 
plan  (SIP)  revision  under  section  189(a) 
of  the  Act.  The  control  measures 
submitted  by  the  State  include  a 
comprehensive  residential  wood     ' 
combustion  program,  controls  on 
fugitive  road  dust,  and  a  revised 
operating  permit  for  the  J.R.  Simplot 
facility,  the  only  major  stationary  source 
of  PM-10  in  the  Portneuf  Valley  PM-10 
nonattainment  area.  EPA  has  not  yet 
taken  fined  action  to  approve  the  State's 
moderate  PM-10  SIP  for  the  area  and 
additional  air  quality  planning  efforts 
may  be  needed  because  of  recent  air 
quality  data.  EPA  will  take  action  on 
IDEQ's  SIP  revision  for  the  Portneuf 
Valley  PM-10  nonattainment  area  in  a 
separate  rulemaking.  For  a  discussion  of 
the  PM-10  planning  for^the  Fort  Hall 
PM-10  Nonattainment  Area,  please  refer 
to  64  FR  7308  (February  12,  1999);  65 
FR  51412  (August  23,  2000). 


II.  EPA's  Proposed  Action 

A.  What  Does  the  Air  Quality  Data  Show 
As  of  the  December  31,  1996  Attainment 
Date? 

Whether  an  area  has  attained  the  PM- 
10  NAAQS  is  based  exclusively  upon 
measured  air  quality  levels  over  the 
most  recent  and  complete  three  calendar 
year  period.  See  40  CFR  part  50  and  40 
CFR  50,  appendix  K.  For  an  area  with 
a  December  31,  1996.  attainment  date, 
data  reported  for  calendar  years  1994, 
1995  and  1996  is  considered. 

The  State  of  Idaho  has  established  and 
operated  four  PM-10  SLAMS 
monitoring  sites  in  the  Portneuf  Valley 
PM-10  nonattainment  area  during  1994 
through  1996.  The  State  began 
monitoring  for  PM-10  in  1986  at  the 
Sewage  Treatment  Plant  (STP) 
monitoring  site,  located  approximately 
one  mile  to  the  northeast  of  the 
industrial  complex.  A  site  at  Idaho  State 
University  (ISU).  located  near 
downtown  Pocatello.  began  operation  in 
1 988  and  continued  operation  until  June 
1999.  The  Chubbuck  School  monitoring 
site  (CS),  located  approximately  four 
miles  northeast  of  the  industrial 
complex,  began  operation  in  1989  and 
continued  operation  until  July  1999.  In 
1990.  a  fourth  PM-10  monitoring  site 
was  established  at  the  intersection  of 
Garrett  and  Gould  (G&G).  located 
approximately  halfway  between  the 
industrial  complex  and  downtown 
Pocatello.  All  four  monitoring  sites  meet 
EPA  SLAMS  network  design  and  siting 
requirements,  set  forth  at  40  CFR  part 
58,  appendices  D  and  E,  and  continue 
to  monitor  for  PM-10. 

There  have  been  no  violations  of  the 
aimual  PM-10  standard  at  any  of  the 
State  monitors  since  1990.  A  violation 
of  the  24-hour  PM-10  NAAQS  was 
recorded  at  the  ISU  and  G&G  monitoring 
sites  on  January  7,  1993.  As  a  result  of 
the  one-in-every  six  day  sampling 
frequency  at  each  of  these  sites  at  that 
time,  the  expected  exceedance  rate  for 
the  1993  calendar  year  at  the  SLAMS 
sites  was  6.0.  No  measured  values  above 
the  level  of  the  24-hour  NAAQS  were 
recorded,  however,  in  the  remainder  of 
1993,  1994.  1995.  or  1996.  Therefore, 
the  three  year  average  (1994,  1995, 
1996)  expected  exceedance  rate  at  the 
SLAMS  sites  as  of  the  attainment  date 
of  December  31,  1996  is  0.0.  This  data 
was  discussed  in  detail  in  the  June  19, 
1998,  Federal  Register  notice  which 
proposed  to  split  the  Power-Bannock 
Counties  PM-10  nonattainment  area  at 
the  State-Reservation  boundary.  See  63 
FR  33597.  In  the  public  comments 
received  on  that  proposal,  no  one 
disputed  the  validity  of  that  data  and 
EPA  has  received  no  additional  air 


quality  data  since  that  time  for  the 
period  from  1994  to  1996  showing  an 
exceedence  of  PM-IO  standards. 
Therefore,  EPA  proposes  to  find  that  the 
Portneuf  Valley  PM-10  nonattainment 
area  attained  the  PM-10  standard  by 
extended  attainment  date  of  December 
31.  1996. 

B.  Does  the  More  Recent  Air  Quality 
Data  Also  Show  Attainment? 

Although  the  attainment  date  for  the 
Portneuf  Valley  PM-10  nonattainment 
area  is  December  31. 1996.  and  the  air 
quality  data  used  to  judge  attainment  by 
that  date  includes  all  data  collected  in 
calendar  years  1994,  1995,  and  1996, 
EPA  has  also  reviewed  the  air  quality 
data  collected  at  the  State  monitoring 
sites  from  1997  through  the  second 
quarter  of  2000.  During  1997,  the 
highest  measured  PM-10  concentration 
was  recorded  at  the  STP  site  at  a  level 
of  149  ug/m3,  just  below  the  level  of  the 
24-hour  standard.  All  other 
measiu^ments  in  the  Portneuf  Valley 
PM-10  nonattainment  area  during  1997 
were  less  than  100  ug/m3.  During  1998, 
the  highest  measured  PM-10 
concentration  recorded  on  any  of  the 
State  monitors  was  at  the  CS  site,  at  a 
level  of  118  ug/m3.  The  second  highest 
measured  PM-10  concentration  was  at 
die  ISU  site,  at  a  level  of  108  ug/m3.  All 
other  measurements  in  the  area  were 
less  than  100  ug/m3  during  1998. 

During  the  end  of  December  1999  and 
the  beginning  of  January  2000.  there  was 
a  significant  air  pollution  episode  in  the 
Portneuf  Valley  and  Fort  Hall  PM-10 
nonattainment  areas  during  which 
elevated  levels  of  PM-10  were  recorded 
on  the  State  monitors  as  well  as  on  the 
Tribal  monitors.  In  addition,  both  the 
State  of  Idaho  and  the  Shoshone- 
Bannock  Tribes  received  a  significant 
number  of  air  quality  complaints  during 
this  time.  During  this  several  day 
episode,  three  levels  above  the  level  of 
the  24-hour  PM-10  NAAQS  were 
reported  on  the  State  monitors,  all  of 
which  occurred  at  the  G&G  site:  183  ug/ 
m3  on  December  27,  1999,  168  ug/m3 
on  December  29.  1999,  and  159  ug/m3 
on  December  31,  1999.  The  next  highest 
concentration  at  the  G&G  site  during 
1999  was  146  ug/m3  on  December  26, 
1999,  which  is  below  the  level  of  the  24- 
hour  PM-10  standard.  The  G&G  site 
samples  every  day  between  October  1st 
and  March  30th.  The  other  three  State 
monitoring  sites  did  not  report  levels 
above  150  ug/m3,  the  level  of  the  24- 
hour  PM-10  standard.  The  next  highest 
level  reported  at  any  of  the  other  of  the 
State  monitoring  sites  during  1999  was 
124  ug/m3  recorded  at  the  STP  site  on 
December  26,  1999.  The  highest 
reported  concentration  during  1999  at 


the  ISU  site  was  74  ug/m3  on  January 
25.  1999,  and  at  the  CS  site  was  39  ug/ 
m3  on  January  30,  1999.  During  the  first 
two  quarters  of  2000,  the  highest  24- 
hour  PM-10  concentration  was  recorded 
at  the  G&G  site,  at  112  ug/m3  on 
February  6,  2000. 

Although  the  three  days  with 
concentrations  above  the  level  of  the  24- 
hour  PM-10  NAAQS  reported  at  the 
G&G  site  at  the  end  of  1999  are  of 
concern  to  EPA,  these  data  do  not 
represent  a  violation  of  the  24-hour  PM- 
10  standard  because  there  were  no  days 
vdth  levels  above  the  24-hour  PM-10 
standard  during  1997  and  1998.  Three 
exceedences  in  three  years  results  in  an 
expected  exceedance  rate  of  1.0  for  the 
three-year  period  from  1997  to  1999, 
just  below  the  rate  that  would  represent 
a  violation  of  the  24-hour  PM-10 
standard.  Shoidd  any  measured  level 
above  the  24-hoiu-  PM-10  standard  be 
recorded  at  G&G  site  during  the  years 
2000  or  2001,  however,  then  a  violation 
of  the  24-hour  PM-10  standard  would 
exist  in  the  Portneuf  Valley  PM-10 
nonattainment  area.  EPA  is  continuing 
to  closely  follow  the  air  quality  data 
reported  by  the  State  of  Idaho  for  the 
Portneuf  Valley  PM-10  nonattainment 
area. 

In  summary,  there  were  no  PM-10 
concentrations  above  the  level  of  the  24- 
hour  standard  at  any  of  the  four 
different  SLAMS  monitoring  sites  in  the 
Portneuf  Valley  PM-10  nonattainment 
area  in  1994,  1995.  and  1996.  which 
indicates  that  the  Portneuf  Valley  area 
attained  the  24-hom-  PMlO  NAAQS  as  of 
December  31,  1996.  Review  of  the 
annual  standard  for  calendar  years  1994, 
1995  and  1996  reveals  that  the  Portneuf 
Valley  area  also  attained  the  annual 
PM-10  NAAQS  as  of  December  31, 
1996.  The  area  has  continued  to  attain 
the  24-hour  and  aimual  PM-10 
standards  since  that  time.  Therefore. 
EPA  proposes  to  find  that  the  Portneuf 
Valley  PM-10  nonattainment  area 
attained  the  PM-10  NAAQS  as  of 
December  31,  1996.  If  we  finalize  this 
proposal,  consistent  with  CAA  section 
188.  the  area  will  remain  a  moderate 
PM-10  nonattainment  area  and  wiU 
avoid  the  additional  planning 
requirements  that  apply  to  serious  PM- 
lO nonattainment  areas. 

This  proposed  finding  of  attainment 
should  not  be  confused,  however,  with 
a  redesignation  to  attainment  imder 
CAA  section  107(d)  because  Idaho  has 
not  submitted  a  maintenance  plan  as 
required  under  section  175(A)  of  the 
CAA  or  met  the  other  CAA  requirements 
for  redesignations  to  attainment.  The 
designation  status  in  40  CFR  part  81 
will  remain  moderate  nonattainment  for 
die  Portneuf  Valley  PM-10 


nonattainment  area  imtil  such  time  as 
Idaho  meets  the  CAA  requirements  for 
redesignations  to  attainment. 

C.  Request  for  Public  Comment 

We  are  soliciting  public  comments  on 
EPA's  proposal  to  find  that  the  Portneuf 
Valley  PM-10  nonattainment  area  has 
attained  die  PM-10  NAAQS  as  of  the 
December  31,  1996  attaimnent  date. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  process  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

ni.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  action  merely 
makes  a  determination  based  on  air 
quality  date  and  does  not  impose  any 
requirements.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regidatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  proposed  rule  does 
not  impose  any  enforceable  duty,  it  does 
not  contain  any  unfunded  mandate  or 
significandy  or  uniquely  affect  small 
governments,  as  described  in -the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significandy  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655.  May  10.  1998).  This  proposed 
nde  will  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999).  because  it 
merely  makes  a  determination  based  on 
air  quality  date  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  proposed  rule  also 
is  not  subject  to  Executive  Order  13045 
(62  FR  19885.  April  23.  1997).  because 
it  is  not  economically  significant. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729.  February  7. 
1996),  in  issuing  this  proposed  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 


76206  Federal  Register /Vol.  65,  No.  235 /Wednesday.  December  6,  2000  /  Proposed  Rules 


Federal  Register / Vol.  65,  No.  235 /Wednesday.  December  6.  2000 /Proposed  Rules  76207 


with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  21.  2000. 
Ronald  A.  Kreizenbeck. 
Acting  Regional  Administrator,  Region  10. 
[FR  Doc.  00-31053  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2676,  MM  Docket  No.  00-241,  RM- 
9968] 

Digital  Television  Broadcast  Service; 
Hastings,  NE 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  the 
Nebraska  Educational 
Telecommunications  Commission, 
licensee  of  noncommercial  educational 
Station  KHNE(TV),  NTSC  Channel  *29, 
Hastings,  Nebraska,  requesting  the 
substitution  of  DTV  Channel  *28  for 
station  KHNE(TV)'s  assigned  DTV 
Channel  *14.  DTV  Chaimel  *14  can  be 
allotted  to  Hastings,  Nebraska,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (40-46-20  N.  and  98-05-21 
W.).  As  requested,  we  propose  to  allot 
DTV  Channel  *28  to  Hastings  with  a 
power  of  200  and  a  height  above  average 
terrain  (HAAT)  of  366  meters. 
DATES:  Comments  must  be  filed  on  or 
before  January  22,  2001,  and  reply 
comments  on  or  before  February  6, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 


consultant,  as  follows:  Todd  D.  Gray, 
Margaret  L.  Miller,  Christine  J. 
Newcomb,  Dow,  Lohnes  &  Albertson, 
PLLC,  1200  New  Hampshire  Avenue, 
NW.,  Suite  800,  Washington,  DC  20036 
(Counsel  for  Nebraska  Educational 
Telecommunications  £;ommission). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-241,  adopted  November  30,  2000, 
and  released  December  1,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW.,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coxul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedm-es  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Nebraska  is  amended  by  removing  DTV 
Channel  *14  and  adding  DTV  Channel 
*28  at  Hastings. 


Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  00-30974  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2677,  MM  Docket  No.  00-242,  RM- 
9998] 

Digital  Television  Broadcast  Service; 
Weston,  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
commeiits  on  a  petition  filed  by  Withers 
Broadcasting  Companv  of  West  Virginia, 
licensee  of  station  WDTV-TV,  NTSC 
channel  5,  Weston,  West  Virginia, 
requesting  the  substitution  of  DTV 
channel  6  for  station  WDTV-TV's 
assigned  DTV  channel  58.  DTV  Channel 
6  can  be  allotted  to  Weston,  West 
Virginia,  in  compliance  with  the 
principal  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (39-04-29  N.  and 
80-25-28  W.).  As  requested,  we  propose 
to  allot  DTV  Channel  6  to  Weston  with 
a  power  of  10  and  a  height  above 
average  terrain  (HAAT)  of  253  meters. 
DATES:  Comments  must  be  filed  on  or 
before  January  22,  2001,  and  reply 
comments  on  or  before  February  6, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  M.  Scott  Johnson, 
Lee  G.  Petro,  Gardner,  Carton  &  Douglas, 
1301  K  Street,  NW.,  Suite  900,  East 
Tower,  Washington.  DC  20005  (Counsel 
for  Withers  Broadcasting  Company  of 
West  Virginia). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-242,  adopted  November  30,  2000, 
and  released  December  1,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 


text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW.,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73    . 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

§73.622     [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
West  Virginia  is  amended  by  removing 
DTV  Channel  58  and  adding  DTV 
Channel  6  at  Weston. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-30973  Filed  12-5-00;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2691,  MM  Docket  No.  00-243,  RM- 
9981] 

Digital  Television  Broadcast  Service; 
Orono,  ME 

AGENCY:  Federal  Commimications 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Maine 


Public  Broadcasting  Corporation, 
licensee  of  noncommercial  educational 
station  WMEB-TV,  NTSC  channel  12, 
Orono,  Maine,  proposing  the 
substitution  of  DTV  channel  *9  for 
station  WMEB-TV's  assigned  DTV 
channel  *22.  DTV  Channel  *9  can  be 
allotted  to  Orono,  Maine,  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (44—42-13  N.  and 
69-04—47  W.).  However,  since  the 
community  of  Orono  is  located  within 
400  kilometers  of  the  U.S. -Canadian 
border,  concurrence  by  the  Canadian 
government  must  be  obtained  for  this 
proposal.  As  requested,  we  propose  to 
allot  DTV  Channel  *9  to  Orono  with  a 
power  of  15.0  and  a  height  above 
average  terrain  (HAAT)  of  375  meters. 
DATES:  Comments  must  be  filed  on  or 
before  January  25,  2001,  and  reply 
comments  on  or  before  February  9, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Todd  D.  Gray, 
Margaret  L.  Miller,  Christine  J. 
Newcomb,  Dow,  Lohnes  &  Albertson, 
1200  New  Hampshire,  NW.,  Suite  800, 
Washington,  DC  20036  (Counsel  for 
Maine  Public  Broadcasting 
Corporation). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-243,  adopted  December  1,  2000,  and 
released  December  4,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piu-chased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Maine  is  amended  by  removing  DTV 
Channel  *22  and  adding  DTV  Channel 
*9  at  Orono. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  00-30971  Filed  12-5-00;  8:45  am) 

BILUNO  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AG28  _ 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Avaiiabilrty  of 
Draft  Economic  Analysis  for  Proposed 
Critical  Habitat  Determination  for  the 
2^yante  Band-winged  Grasshopper 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  draft 

economic  analysis. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  aimounces  the 
availability  of  a  draft  economic  analysis 
for  the  proposed  designation  of  critical 
habitat  for  the  Zayante  band-winged 
grasshopper  (Trimerotropis  infantilis). 
We  are  opening  a  15-day  comment 
period  to  allow  all  interested  parties  to 
submit  written  comments  on  the  draft 
economic  analysis.  Comments 
submitted  during  this  comment  period 
will  be  incorporated  into  the  public 
record  and  will  be  fully  considered  in 
the  final  rule. 

DATES:  The  comment  period  is  opened 
and  we  will  accept  conunents  until 
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December  21,  2000.  Comments  must  be 
received  by  5  p.m.  on  the  closing  date. 
Any  comments  that  are  received  after 
the  closing  date  may  not  be  considered 
in  the  final  decision  on  this  proposal. 
ADDRESSES:  Copies  of  the  draft 
economic  analysis  are  available  on  the 
Internet  at  "www.rl.fws.gov"  or  by 
writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Ventura  Fish 
and  Wildlife  Office,  2493  Portola  Road, 
Suite  B,  Ventura,  California  93003.  All 
written  comments  should  be  sent  to  the 
Field  Supervisor  at  the  above  address. 
You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
"fwlgrasshopper@rl.fws.gov."  Please 
submit  electronic  comments  in  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  encryption.  Please 
include  "Attn:  RIN  1018-AG27"  and 
yoiu:  name  and  return  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Ventura  Fish  and  Wildlife  Office  at 
phone  number  805-644-1766. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Service  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  Ventura  Fish  and 
Wildlife  Office,  at  the  above  address 
(telephone  805-644-1766;  facsimile 
805-644-3958). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Zayante  band-winged 
grasshopper  [Trimerotropis  infantilis) 
was  first  described  fi-om  near  Mount 


Hermon  in  the  Santa  Cruz  Mountains, 
Santa  Cruz  Coimty,  California,  in  1984 
(Rentz  and  Weissman  1984).  The 
grasshopper  is  in  the  Order  Orthoptera 
and  Family  Acrididae. 

The  body  and  forewings  of  the 
Zayante  band-winged  grasshopper  are 
pale  gray  to  light  brown  with  dark  cross- 
bands  on  the  forewings.  The  basal  area 
of  the  hindwings  is  pale  yellow  with,  a 
faint  thin  band.  The  hind  tibiae  (lower 
legs)  are  blue,  and  the  eyes  have  bands 
around  them.  Males  range  in  length 
from  13.7  to  17.2  millimeters  (0.54  to 
0.68  inches);  females  are  larger,  ranging 
in  length  from  19.7  to  21.6  millimeters 
(0.78  to  0.85  inches)  (Otte  1984;  Rentz 
and  Weissman  1984). 

The  Zayante  band-winged 
grasshopper  occurs  in  association  with 
the  Zayante  series  soils  in  the  vicinity 
of  Ben  Lomond,  Felton,  Mount  Hermon, 
Zayante,  and  Scotts  Valley  in  Semta 
Cruz  County,  California.  These  soils 
harbor  a  complex  mosaic  of  vegetation 
dominated  by  maritime  coast  range 
ponderosa  pine  forest  and  northern 
maritime  chaparral  (Griffin  1964; 
Holland  1986).  The  distributions  of 
these  two  vegetative  commimities 
overlap  to  form  a  complex  and 
intergrading  mosaic  of  communities 
variously  referred  to  as  ponderosa  sand 
parkland,  ponderosa  pine  sand  hills, 
and  silver-leafed  manzanita  mixed 
chaparral.  These  communities  are 
collectively  referred  to  as  "Zayante  sand 
hills"  and  harbor  a  diversity  of  rare  and 
endemic  plant  and  animal  species, 
including  the  Zayante  band-winged 
grasshopper  (Thomas  1961;  Griffin 
1964;  Morgan  1983).  A  imique  habitat 
within  the  Zayante  sand  hills  is  sand 


parkland,  characterized  by  sparsely 
vegetated,  sandstone  dominated  ridges 
and  saddles  that  support  scattered 
ponderosa  pines  and  a  wide  array  of 
annual  and  perennial  herbs  and  grasses. 

Within  the  Zayante  sandhills,  the 
Zayante  band-winged  grasshopper 
occxu-s  primarily  in  early  successional 
sand  parkland  with  widely  scattered 
tree  and  shrub  cover,  extensive  areas  of 
bare  or  sparsely  vegetated  ground,  loose 
sand,  and  relatively  flat  relief.  In 
addition,  Zayante  band-winged 
grasshoppers  have  been  observed  in 
areas  with  a  well-developed  ground 
cover  and  in  areas  with  sparse  chaparral 
mixed  with  patches  of  grasses  and  forbs 
(Hovore  1996;  Arnold  1999a,b). 

The  primary  threat  to  the  Zayante 
band-winged  grasshopper  is  loss  of 
habitat.  Over  40  percent  of  Zayante  sand 
hills,  and  60  percent  of  the  sand 
parkland  within  that  habitat,  is 
estimated  to  have  been  lost  or  altered 
due  to  human  activities,  including  sand 
mining,  urban  development, 
recreational  activities  and  agriculture 
(R.  Morgan,  private  consultant,  pers. 
comm.  1992;  Marangio  and  Morgan 
1987;  Lee  1994).  Approximately  200  to 
240  hectares  (ha)  (500  to  600  acres(ac)) 
of  sand  parkland  existed  historically 
(Marangio  and  Morgan  1987).  By  1986, 
only  100  ha  (250  ac)  of  sand  parkland 
remained  intact  (Marangio  and  Morgan 
1987).  By  1992,  sand  parkland  was 
reportedly  reduced  to  only  40  ha  (100 
ac)  (R.  Morgan,  pers.  comm.  1992).  A 
more  recent  assessment  revised  that 
estimate  up  to  78  ha  (193  ac),  largely 
because  of  identification  and  inclusion 
of  additional  lower  quality  sand 
parkland  (Lee  1994). 


The  disruption  of  natural  landscape- 
level  processes  may  also  be  resulting  in 
shifts  in  vegetative  communities  and 
loss  of  habitat  for  the  Zayante  band- 
winged  grasshopper.  For  example,  lack 
of  fire  is  resulting  in  the  encroachment 
of  mixed  evergreen  forest  into 
ponderosa  pine  forest  (Marangio  1985). 
Lack  of  sunlight  as  a  result  of  shading 
by  Ponderosa  pines  appears  to  be 
restricting  use  of  areas  by  the  Zayante 
band-winged  grasshopper  and  resulting 
in  low  population  numbers  (C.  ScuUey, 
USFWS,  pers.  observation  1999). 
Historically,  fires  would  have  burned  in 
these  areas  resulting  in  the  loss  of 
Ponderosa  pines  and  the  creation  of 
areas  with  increased  exposiu-e  to 
sunlight.  Non-native  species  of 
vegetation,  including  Portuguese  broom 
(Cystisus  striatus)  and  sea  fig 
(Carpobrotus  chilensis)  are  out- 
competing  native  vegetation  and 
encroaching  on  sites  occupied  by  the 
Zayante  band-winged  grasshopper 
(Rigney  1999).  Pesticides  and  over- 
collection  are  also  recognized  as 


76209 


potential  threat  to  the  Zayante  band- 
winged  grasshopper. 

Pursuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (Act),  the 
species  was  federally  listed  as 
endangered  on  January  24,  1997  (62  FR 
3616).  On  July  7,  2000,  we  published  in 
the  Federal  Register  (65  FR  41919)  a 
determination  proposing  critical  habitat 
for  the  Zayante  band-winged 
grasshopper.  Approximately  4,230 
hectares  (10,560  acres)  fall  within  the 
boundaries  of  the  proposed  critical 
habitat  designation.  Proposed  critical 
habitat  is  located  in  Santa  Cruz  County, 
as  described  in  the  proposed 
determination. 

Section  4(b)(2)  of  the  Act  requires  that 
the  Secretary  shall  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  and  commercial  data  available 
and  after  taking  into  consideration  the 
economic  impact  of  specifying  any 
particular  area  as  critical  habitat.  Based 
upon  the  previously  published  proposal 
to  designate  critical  habitat  for  the 
Zayante  band-winged  grasshopper  and 
comments  received  during  the  previous 
comment  period,  we  have  prepared  a 


draft  economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  at  the 
above  Internet  and  mailing  address.  We 
will  accept  vmtten  comments  during 
this  reopened  comment  period  The 
current  comment  period  on  this 
proposal  closes  on  December  21,  2000. 
Written  comments  may  be  submitted  to 
the  Ventura  Fish  and  Wildlife  Office  in 
the  ADDRESSES  section. 

Author 

The  primarv  author  of  this  notice  is 
Colleen  Sculley,  U.S.  Fish  and  Wildlife 
Service,  2493  Portola  Road,  Suite  B, 
Ventiu-a,  California  93003  (see 
ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.]. 

Dated:  November  29.  2000. 

Dennis  D.  Peters, 

Acting  Manager.  California/Nevada 
Operations  Office. 

[FR  Doc.  00-31007  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  431&-55-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  00-047N]  v 

FSIS:  The  Next  Steps 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  will  hold  a 
public  meeting  on  December  13,  2000, 
to  discuss  the  Agency's  plans  to 
continue  to  improve  the  quality  and 
effectiveness  of  its  programs  and  to 
work  with  establishments  in  the  meat 
and  poultry  industry  to  improve  their 
performance  under  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  regulations. 
FSIS  believes  that,  since  the  HACCP- 
based  regulatory  approach  has  now  been 
implemented  in  meat  and  poultry 
establishments  of  all  sizes,  it  is  time  to 
plan  for  these  improvements.  At  the 
meeting,  FSIS  will  provide  information 
and  receive  comments  from  the  public 
on  several  major  areas  in  which 
improvements  can  and  should  be  made. 
FSIS  will  carefully  consider  the  input 
from  all  interested  parties  at  this 
meeting  in  formulating  a  multi-year 
strategy  for  such  program 
improvements. 

DATES:  The  meeting  will  be  held  from 
9:00  a.m.  to  3:00  p.m.  on  December  13, 
2000.  Written  comments  must  be 
received  on  or  before  January  5,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Monarch  Hotel,  2401  M 
Street,  NW.,  Washington,  DC  20037; 
telephone  (202)  429-2400.  Submit 
written  comments  to  the  FSIS  Docket 
Clerk,  Room  102,  Cotton  Annex 
Building,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  Interested 
persons  are  requested  to  submit  an 
original  and  two  copies  of  comments 
concerning  this  subject.  Comments 


should  be  sent  to  the  Docket  Clerk  at  the 
address  shown  above  and  should  refer 
to  Docket  No.  00-047N.  Copies  of  all 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  general  information  about  the 
meeting  arrangements,  contact  Ms.  Sally 
Fernandez  at  (202)  690-6524  or  fax  at 
(202)  690-6519.  For  more  technical 
program  information,  contact  Loren 
Lange,  Special  Assistant  to  the  Deputy 
Administrator,  Office  of  Policy,  Program 
Development,  and  Evaluation,  FSIS,  at 
(202)  690-4039  or  fax  (202)  205-0058. 
SUPPLEMENTARY  INFORMATION:  The 
regulatory  requirements  mandated  by 
the  Pathogen  Reduction/HACCP  final 
rule  (61  FR  33806  et  seq.)  have  now 
been  implemented  by  meat  and  poultry 
establishments  of  all  sizes.  Although 
some  of  the  establishments  have 
excellent  HACCP  programs,  it  is  clear 
that  other  establishments  have  less 
effective  programs,  and  that  some 
owners  and  managers  may  not  fully 
understand  their  responsibilities  under 
the  Sanitation  Standard  Operating 
Procedures  regulations  (9  CFR  416.11- 
416.17)  and  HACCP  program 
requirements  (9  CFR  417). 

It  is  also  clear  that  FSIS  activities  can 
be  improved.  Many  more  FSIS 
personnel  need  training,  more 
experience,  and  better  feedback  in 
HACCP  concepts  and  in  the  application 
of  FSIS  HACCP  regulations.  FSIS 
personnel  also  need  additional  guidance 
material  that  they  can  use  to  better  assist 
small  and  very  small  establishments.  In 
addition,  FSIS  must  complete  regulatory 
actions  that  fill  in  gaps  in  the  HACCP 
framework  and  the  farm-to-table  food 
safety  continuum.  FSIS  needs  to 
establish  the  necessary  infrastructure  to 
fulfill  its  responsibilities  as  a  21st 
centm-y  public  health  regulatory  agency. 

The  public  meeting  is  Deing  held  to 
discuss  the  Agency's  current  thinking 
on,  and  public  reaction  to,  themes  that 
will  guide  the  Agency's  strategies  and 
activities  for  making  system 
improvements.  At  the  public  meeting, 
presentations  will  be  made  on  HACCP 
experience  and  accomplishments  to 
date  and  the  Agency's  thinking  about 
the  concepts  that  are  likely  to  guide  its 
future  actions.  After  the  presentations, 
there  will  be  opportunity  for  further 


discussion  and  comment  by  interested 
parties. 

Additional  Public  Notification 

FSIS  has  considered  the  potential 
civil  rights  impact  of  this  notice  on 
minorities,  women,  and  persons  with 
disabilities.  FSIS  anticipates  that  this 
notice  will  not  have  a  negative  or 
disproportionate  impact  on  minorities, 
women,  or  persons  with  disabilities. 
However,  notices  are  designed  to 
provide  information  and  receive  public 
comment  on  issues  that  may  lead  to  new 
or  revised  Agency  regulations  or 
instructions.  Public  involvement  in  all 
segments  of  rulemaking  and  policy 
development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice  and  are  informed  about  the 
mechanism  for  providing  their 
comments,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update. 

FSIS  provides  a  weekly  Constituent 
Update,  which  is  communicated  via  fax 
to  more  than  300  organizations  and 
individuals.  In  addition,  the  update  is 
available  on-line  through  the  FSIS  web 
page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  recalls,  and  other 
types  of  information  that  could  affect  or 
would  be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  allied  health  professionals, 
scientific  professionals,  and  other 
persons  who  have  requested  to  be 
included.  Through  these  various 
channels,  FSIS  is  able  to  provide 
information  to  a  much  broader,  more 
diverse  audience.  For  more  information 
and  to  be  added  to  the  constituent  fax 
list,  fax  your  request  to  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-5704. 

Done  in  Washington,  DC,  on  November  30, 
2000. 

Thomas ).  Billy, 
Administrator. 

[FR  Doc.  00-31069  Filed  12-5-00:  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Intermountain  Region;  Utah, 
Idaho,  Nevada,  and  Wyoming 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  aU 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Intermountain 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  215  and  36  CFR  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  December  1,  2000.  The 
list  of  newspapers  will  remain  in  effect 
until  June  1,  2001,  when  another  notice 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Schuster,  Regional  Appeals 
Manager,  Intermountain  Region,  324 
25th  Street,  Ogden.  UT  84401,  and 
Phone (801) 625-5301. 

SUPPLEMENTARY  INFORMATION:  The 
administrative  appeal  procedures  36 
CFR  215  and  36  CFR  217,  of  the  Forest 
Service  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
knowm  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  emd  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timefi-ame  for  appeal  shall  be 
based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  unit. 

The  newspapers  to  be  used  are  as 
follows: 


Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 

Forester  affecting  National  Forest  in 
Idaho: 
The  Idaho  Statesman,  Boise,  Idaho 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Nevada: 
The  Reno  Gazette-Journal,  Reno, 
Nevada 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Wyoming: 
Casper  Star-Tribune,  Casper, 
Wyoming 
For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests 
in  Utah: 
Salt  Lake  Tribute,  Salt  Lake  City,  Utah 
If  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests 
in  the  Intermountain  Region,  it  will 
appear  in: 
Salt  Lake  Tribune,  Salt  Lake  Qty, 
Utah 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express,  Vernal,  Utah 
Vernal  District  Ranger  decisions: 

Vernal  Express,  Vemsd,  Utah 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 
Casper  Star  Tribune,  Casper, 
Wyoming 
Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah: 
Vernal  Express,  Vernal,  Utah 
Roosevelt  and  Duchesne  District  Ranger 
decisions: 
Uintah  Basin  Standard,  Roosevelt, 
Utah 

Boise  National  Forest 

Boise  Forest  Supervisor  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Mountain  Home  District  Ranger 
decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Idaho  City  District  Ranger  decisions: 

The  Idaho  Statesman,  Boise,  Idaho 
Cascade  District  Ranger  decision: 

The  Long  Valley  Advocate,  Cascade, 
Idaho 
Lowman  District  Ranger  decisions: 

The  Idaho  World,  Garden  Valley, 
Idaho 
Emmett  District  Ranger  decisions: 

The  Messenger-Index,  Emmett,  Idaho 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 
decision: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Jackson  District  Ranger  decision: 
Casper  Star-Tribune,  Casper, 
Wyoming 


Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Pinedaie  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 
Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 
Wyoming 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Caribou  portion: 

Idaho  State  Journal,  Pocatello,  Idaho 
Soda  Springs  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Montpeler  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Westside  District  Ranger  decisions: 

Idaho  State  Journal,  Pocatello,  Idaho 
Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Targhee  Portion: 

The  Post  Register,  Idaho  Falls,  Idaho 
Dubois  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Island  Park  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Ashton  District  Range  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Palisades  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 
Teton  Basin  District  Ranger  decisions: 

The  Post  Register,  Idaho  Falls,  Idaho 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 

The  Daily  Specturm,  St.  George,  Utah 
Pine  Valley  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Cedar  City  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Powell  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Escalante  Distiict  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 
Teasdale  District  Ranger  decisions: 

The  Daily  Spectrum,  St.  George,  Utah 

Fistilake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Loa  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Richfield  District  Ranger  decisions: 

Richfield  Reaper,  Richfield,  Utah 
Beaver  District  Ranger  decisions: 

Richfield  Reaper,  Beaver,  Utah 
Fillmore  District  Ranger  decisions: 

Richfield  Reaper,  Fillmore,  Utah 

Humboldt — Toiyabe  National  Forests 

Humboldt — Toiyabe  Forest  Supervisor 
decisions  for  the  Hiunboldt  portion: 
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Elko  Daily  Free  Press,  Elko,  Nevada 
Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Toiyabe  portion: 
Reno  Gazette-Journal,  Reno,  Nevada 
Sierra  Ecosystem  Coordination  Center 

(SECO): 
Carson  District  Ranger  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Bridgeport  District  Ranger,  decisions: 
The  Review-Herald,  Mammoth  Lakes, 
California 
Spring  Mountains  National  Recreation 

Area  Ecosystem  (SMNRAE): 
Spring  Mountains  National  Recreation 
Area  District  Ranger  decisions: 
Las  Vegas  Review  Journal,  Las  Vegas, 
Nevada 
Central  Nevada  Ecosystem  (CNECO): 
Austin  District  Ranger  decisions: 

Reno  Gazette- Journal,  Reno,  Nevada 
Tonopah  District  Ranger  decisions: 
Tonopah  Times  Bonanza-Goldfield 
News,  Tonopah,  Nevada 
Ely  District  Ranger  decisions: 

Ely  Daily  Times,  Ely,  Nevada 
Northeast  Nevada  Ecosystem  (NNECO): 
Mountain  City  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Ruby  Mountmns  District  Ranger 
decisions: 
Elko  Daily  Free  Press,  Elko,  Nevada 
Jarbidge  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada 
Santa  Rosa  District  Ranger  decisions: 
Humboldt  Sun,  Winnemucca,  Nevada 

Manti-Lasal  National  Forest 

Manti-LaSal  Forest  Supervisor 
decisions: 

Sun  Advocate,  Price,  Utah 
Sanpete  District  Ranger  decisions: 

The  Pyramid,  Mt.  Pleasant,  Utah 
Ferron  District  Ranger  decisions: 

Emery  County  Progress,  Castle  Dale, 
Utah 
Price  District  Ranger  decisions: 

Sun  Advocate,  Price,  Utah 
Moab  District  Ranger  decisions: 

The  Times  Independent,  Moab,  Utah 
Monticello  District  Ranger  decisions: 

The  San  Juan  Record,  Monticello, 
Utah 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 

Idaho  Statesman,  Boise,  Idaho 
Weiser  District  Ranger  decisions: 

Signal  American,  Weiser,  Idaho 
Council  District  Ranger  decisions: 

Council  Record,  Council,  Idaho. 
New  Meadows.  McCall,  and  Krassel 
District  Ranger  decisions: 

SfarA/ews,  McCall,  Idaho 

Salmon-Challis  National  Forests 

Salmon-Challis  Forest  Supervisor 
decisions  for  the  Salmon  portion: 
The  Recorder-Herald,  Salmon,  Idaho 

Salmon-Challis  Forest  Supervisor 
decisions  for  the  Challis  portion: 


The  Challis  Messenger,  Challis,  Idaho 
North  Fork  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Leadore  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Salmon/Colbalt  District  Ranger 
decisions: 

The  Recorder-Herald,  Salmon,  Idaho 
Middle  Fork  District  Ranger,  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Challis  District  Remger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Yankee  Fork  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 
Lost  River  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions: 
The  Times  News,  Twin  Falls,  Idaho 
Burley  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 
Utah,  for  those  decisions  on  the 
Burley  District  involving  the  Raft 
River  Unit. 
South  Idaho  Press,  Burley,  Idaho,  for 
decisions  issued  on  the  Idaho 
portion  of  the  Burley  District. 
Twin  Falls  District  Ranger  decisions: 
The  Times  News,  Twin  FeJls,  Idaho 
Ketchum  District  Ranger  decisions: 
Idaho  Mountain  Express,  Ketchum, 
Idaho 
Sawtooth  National  Recreation  Area: 
Challis  Messenger,  Challis,  Idaho 
Fairfield  District  Ranger  decisions: 
The  Times  News,  Twin  Falls,  Idaho 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 

The  Daily  Herald,  Provo,  Utah 
Pleasant  Grove  District  Ranger 
decisions: 

The  Daily  Herald,  Provo,  Utah 
Heber  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah,  and 
Spanish  Fork  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 
decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
SaJt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 
Utah 
Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming 
Mountain  View  District  Ranger 
decisions: 
Uintah  County  Herald,  Evanston, 
Wyoming 
Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 


Utah 
Logan  District  Ranger  decisions: 
Logan  Herald  Journal,  Logan,  Utah 

Dated:  November  30,  2000. 
Jack  A.  Blackwell, 
Regional  Forester. 
(FR  Doc.  00-30999  Filed  12-5-00;  8:45  am) 

BILLING  CODE  34ia-11-M 

DEPARTMEffT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Dollar  Amount  on  Loan  and 
Grant  Awards  Under  the  Rural 
Economic  Development  Loan  and 
Grant  Program  for  Fiscal  Year  2001 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 

summary:  The  Rural  Business- 
Cooperative  Service  hereby  announces 
the  maximimi  dollar  amount  on  loan 
and  grant  awards  under  the  Rural 
Economic  Development  Loan  and  Grant 
(REDLG)  program  for  fiscal  year  (FY) 
2001.  The  maximum  dollar  award  on 
zero-interest  loans  for  FY  2001  is 
$450,000.  The  maximum  dollar  award 
on  grants  for  FY  2001  is  $200,000.  The 
maximum  loan  and  grant  awards  stated 
in  this  notice  are  effective  for  loans  and 
grants  made  during  the  fiscal  year 
beginning  October  1,  2000,  and  ending 
September  30,  2001.  REDLG  loans  and 
grants  are  available  to  Rural  Utilities 
Service  electric  and  telephone  utilities 
to  assist  in  developing  rural  areas  from 
an  economic  standpoint. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Wing,  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
STOP  3225,  Room  6870,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250.  Telephone: 
(202)  720-9558.  FAX:  (202)  720-6561. 
E-mail:  PWing@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
maximum  loan  and  grant  awards  are 
determined  in  accordance  with  7  CFR 
1703.28.  The  maximum  loan  and  grant 
awards  are  calculated  as  3.0  percent  of 
the  projected  program  levels;  however, 
as  specified  in  7  CFR  1703.28(b), 
regardless  of  the  projected  total  amqunt 
that  will  be  available,  the  maximum  size 
may  not  be  lower  than  $200,000.  The 
projected  program  level  during  FY  2001 
for  zero-interest  loans  is  $15  million  and 
the  projected  program  level  for  grants  is 
$3  million.  Applying  the  specified  3.0 
percent  to  the  program  level  for  loans 
results  in  the  maximum  loan  award  of 
$450,000.  Applying  the  specified  3.0 
percent  to  the  program  level  for  grants 
results  in  an  amount  lower  than 


$200,000.  Therefore,  the  maximum 
grant  award  for  FY  2001  will  be 
$200,000. 

Dated:  November  21.  2000. 

Wilbur  T.  Peer, 

Acting  Administrator,  Rural  Business- 
Cooperative  Service. 

[FR  Doc.  00-30966  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  3410-XY-U 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2001  Survey  of  Program 
Dynamics. 

Form  Number(s):  SPD-21005,  SPD- 
21006,  SPD-21007,  SPD-21008,  SPD- 
21009,  SPD-21103(L),  SPD-21105(L), 
SPD-21107(L),  SPD-21109(L),  SPD- 
21113(L),  SPD-21999. 

Agency  Approval  Number:  0607- 
0838. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  37.023  hours. 

Number  of  Respondents:  75,225. 

Avg  Hours  Per  Response:  29.5 
minutes. 

Needs  and  Uses:  The  Census  Bureau 
seeks  OMB  approval  to  conduct  the 
2001  Survey  of  Program  Dynamics 
(SPD).  The  SPD  provides  the  basis  for  an 
overall  evaluation  of  how  well  welfare 
reforms  are  achieving  the  aims  of  the 
Administration  and  the  Congress  and 
meeting  the  needs  of  the  American 
people.  This  survey  simultaneously 
measures  the  important  features  of  the 
full  range  of  welfare  programs, 
including  programs  that  are  being 
reformed  and  those  that  are  unchanged, 
and  the  full  range  of  other  important 
social,  economic,  demographic,  and 
family  changes  that  will  facilitate  or 
limit  the  effectiveness  of  the  reforms. 

The  SPD  is  a  longitudinal  study  that 
follows  a  subset  of  the  respondents  ftx)m 
the  1992  and  1993  panels  of  the  Survey 
of  Income  and  Program  Participation 
(SIPP).  The  SPD  was  first  implemented 
in  the  spring  of  1997  with  a  bridge 
survey  that  provided  a  link  to  baseline 
data  for  the  period  prior  to  the 
implementation  of  welfare  reforms.  The 
first  full-scale  SPD  was  conducted  in 
1998.  Annual  surveys  are  currently 
planned  through  2002.  The  data 
gathered  for  the  10-year  period  (1992- 


2002)  will  aid  in  assessing  short-  to 
medivun-term  consequences  of 
outcomes  of  the  welfare  legislation. 

The  2001  SPD  instrument  will  remain 
largely  unchanged  from  2000.  A  new 
response  category  will  be  added  to  an 
existing  question  regarding  types  of 
health  insurance  coverage.  Also,  a  paper 
Adolescent  Self-Administered 
Questionnaire  (SAQ)  for  12-  to  17-year- 
oids  will  be  added.  The  Adolescent 
SAQ  was  last  asked  in  the  1998  SPD. 
The  2001  SPD  is  conducted  by  our 
interviewing  staff  using  a  computer- 
assisted  interviewing  instrument  on 
laptops  during  personal  and  telephone 
interviews. 

In  order  to  improve  the  validity  of  the 
SPD  data  we  supplemented  the  2000 
SPD  sample  with  3,500  former  SIPP 
households  who  were  non-interviews  in 
the  1997  SPD.  Contingent  on 
Congressional  funding,  we  plan  to 
continue  interviewing  these  3,500 
households  and  add  an  additional  6,000 
former  SIPP  households  to  the  2001  SPD 
sample.  As  in  previous  years,  we  will 
offer  monetary  incentives  to  select 
groups  of  respondents  in  order  to 
maintain  and  improve  response  rates. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Woluntary. 

Legal  Authority:  Tide  42  U.S.C, 
Section  614. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  November  30,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-30962  Filed  12-05-00;  8:45  am] 

BILLING  COOE  3S10-07-P 


DEPARTME^fr  OF  COMMERCE 

Census  Bureau 

Master  Address  File  (MAF)  and 
Topologically  Integrated  Geographic 
Encoding  and  Referencing  (TIGER) 
Update  Activities 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act. of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  5,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Bob  Tomassoni,  Bureau  of 
die  Census,  WP-1,  Room  204, 
Washington,  DC  20233.  Phone  Number 
301-457-8253. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Note:  The  present  clearance  expires  May 
31.  2001.  This  request  covers  field  activities 
to  be  conducted  from  )une  1,  2001  through 
May  31,  2004. 

The  Census  Bureau  presenUy  operates 
a  generic  clearance  covering  activities 
involving  respondent  burden  associated 
with  updating  our  Master  Address  File 
(MAF)  cuid  Topologically  Integrated 
Geographic  Encoding  and  Referencing 
(TIGER)  system.  (The  MAF  is  the 
Census  Bureau's  address  database  and 
TIGER  is  the  geographic  database.)  We 
now  propose  to  extend  that  generic 
clearance  to  cover  update  activities  we 
will  undertake  during  the  next  three 
fiscal  years. 

Under  the  terms  of  the  generic 
clearance,  we  plan  to  submit  a  request 
for  OMB  approval  that  will  describe  all 
planned  activities  for  the  entire  period; 
we  will  not  submit  a  clearance  package 
for  each  updating  activity.  We  will  send 
a  letter  to  OMB  at  least  five  days  before 
the  planned  start  of  each  activity  that 
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gives  more  exact  details,  examples  of 
forms,  and  final  estimates  of  respondent 
burden.  We  also  will  file  a  year-end 
summary  with  0MB  after  the  close  of 
each  fiscal  year  giving  results  of  each 
activity  conducted.  This  generic 
clearance  enables  OMB  to  review  our 
overall  strategy  for  MAP  and  TIGER 
updating  in  advance,  instead  of 
reviewing  each  activity  in  isolation 
shortly  before  the  planned  start.  The 
Census  Bureau  used  the  MAP  for 
mailing  and  delivering  questionnaires  to 
households  during  Census  2000.  The 
MAP  is  also  used  as  a  sampling  frame 
for  our  demographic  current  surveys.  In 
the  past,  the  Census  Bureau  built  a  new 
address  list  for  each  decennial  census. 
The  MAP  we  built  for  Census  2000  is 
meant  to  be  kept  current,  thereby, 
eliminating  the  need  to  build  a 
completely  new  address  list  for  future 
censuses  and  surveys.  The  TIGER  is  a 
geographic  system  that  maps  the  entire 
country  in  Census  Blocks  with 
applicable  address  range  or  living 
quarter  location  information.  Linking 
MAP  and  TIGER  allows  us  to  assign 
each  address  to  the  appropriate  Census 
Block,  produce  maps  as  needed  and 
publish  results  at  the  appropriate  level 
of  geographic  detail.  The  following  are 
descriptions  of  each  activity  we  plan  to 
conduct  under  the  clearance  for  the  next 
three  fiscal  years. 

1.  Community  Address  Updating 
System  (CAUS) 

The  CAUS  program  will  consist  of 
both  tests  and  actual  production  work 
over  the  next  few  years.  The  2000  CAUS 
Field  Test  was  conducted  in  twenty-four 
counties  throughout  the  country.  The 
test  began  in  Fiscal  Year  (FY)  2000  and 
will  continue  into  FY  2001.  The  tests 
objectives  are  to  obtain  address 
information  about  new  housing  units 
and  add  those  to  the  MAP,  and  to 
correct  and  update  the  existing 
addresses  in  the  MAP.  In  FY  2000,  we 
produced  data  sets  and  assignments 
which  we  loaded  onto  laptop 
computers.  The  data  sets  are  used  in  the 
Automated  Listing  and  Mapping 
Instrument  (ALMI)  to  allow  the  Field 
Representatives  (FRs)  to  collect  updates 
which  can  then  be  applied  to  the  Master 
Address  Pile  (MAP)  and  TIGER. 

In  addition  to  the  above,  a  smaller 
"Splash"  test  will  be  conducted 
sometime  during  the  first  half  of  2001. 
This  field  test  will  be  similar  to  the  2000 
field  test,  but  on  a  smaller  scale.  The 
estimated  number  of  households 
involved  will  be  2,500.  The  estimated 
time  per  response  is  2  minutes.  The 
estimated  respondent  burden  hours  is 
85  hours. 


In  FY  2002,  there  will  be  a  CAUS 
Field  Test  Dress  Rehearsal.  The 
operation  will  be  similar  to  the  2000 
CAUS  Field  Test,  but  there  will  be  more 
of  a  production  component  to  the  CAUS 
Dress  Rehearsal.  The  estimated  number 
of  households  involved  will  be  125,000. 
The  estimated  time  per  response  is  2 
minutes.  The  estimated  respondent 
burden  hours  is  4,165  hours. 

Planned  for  FY  2003  is  the  actual 
CAUS  operation.  The  operation  will 
take  place  nationwide.  The  estimated 
number  of  households  involved  will  be 
200,000.  The  estimated  time  per 
response  is  2  minutes.  The  estimated 
respondent  burden  hours  is  6,660  hours. 

The  CAUS  will  help  the  Census 
Bureau  maintain  a  current  MAP  and 
TIGER  throughout  the  decade  and  into 
the  next  decennial  census. 

2.  Evaluation  of  the  Quality  of  Geocodes 

The  Census  Bureau  is  conducting  the 
Accuracy  and  Coverage  Evaluation 
(A.C.E.)  to  measure  the  overall  and 
differential  coverage  of  the  U.S. 
population  and  housing  in  Census  2000. 
An  independent  listing  (IL)  of  all  the 
housing  units  in  the  A.C.E.  sample 
clusters  was  conducted  before  census 
day.  This  IL  was  then  matched  to  the 
Decennial  Master  Address  File  (DMAP) 
to  measure  housing  unit  coverage.  In 
some  cases,  the  results  found  in  A.C.E. 
will  reflect  geocoding  error  in  the 
census.  The  objective  of  the  Evaluation 
of  the  Quality  of  the  Geocodes 
Associated  with  Census  Addresses  is  to 
measure  the  quality  of  the  geocodes  in 
Census  2000,  beyond  the  measure 
provided  by  the  A.C.E. 

The  final  housing  unit  matching 
results  from  the  A.C.E.  sample  are  used 
as  the  starting  point  for  this  evaluation. 
For  cases  that  didn't  match  during  the 
final  housing  unit  matching,  the  search 
will  be  extended  from  the  block  cluster 
level  on  the  DMAP  to  a  wider  search 
area  on  the  MAP.  Potential  matches 
from  this  search  indicate  possible 
geocoding  error  or  cases  that  were 
excluded  from  Census  2000.  In  some 
cases,  field  follow-up  will  be  done  to 
confirm  the  matches. 

There  are  approximately  310,000 
housing  imits  in  the  A.C.E. 
Approximately  10.600  of  those  310,000 
are  expected  to  not  match  to  the  DMAP. 
These  10,600  cases  will  then  be 
computer  matched  to  the  full  MAP 
looking  at  the  ring  of  1990  census  tracts 
surrounding  the  1990  tract  to  which  the 
address  is  assigned  in  the  MAP. 

Roughly  4,000  of  the  10,600  housing 
units  are  expected  to  computer  match  to 
the  MAP  at  the  surrounding  tract  level 
and  6,600  are  not.  These  6,600  cases 
will  be  sent  to  the  National  Processing 


Center  for  clerical  matching.  About 
2,000  of  the  6,600  are  estimated  to 
clerically  match  to  the  MAP  at  the 
surrounding  tract  level.  That  gives  an 
estimated  6,000  cases  that  will  match  to 
the  MAP  at  the  surrounding  tract  level. 
These  6,000  cases  will  be  sent  to  the 
field  for  follow-up.  For  cases  that  match 
to  imits  on  the  MAP  within  the  ring  of 
tracts.  Field  Division  will  be  asked  to 
confirm  the  existence  of  the  unit  and  the 
MAP  block.  All  of  the  remaining  A.C.E. 
nonmatches  will  be  assumed  to  be 
census  misses. 

It  is  anticipated  that  the  field  work 
will  involve  contacting  respondents 
about  residential  status  only  if  it  is  not 
already  obvious.  In  addition,  field  staff 
may  need  to  contact  residents  regarding 
specific  information  about  the  location 
of  their  unit  to  help  determine  what 
block  they're  in.  The  most  burdensome 
case  scenario  would  be  all  6,000  units 
being  contacted.  The  estimated  time  per 
response  is  1  minute.  The  estimated 
total  respondent  burden  is  100  hours. 
All  of  the  field  work  is  expected  to  take 
place  in  FY  2002. 

3.  Evaluation  of  the  Block  Splitting 
Operation  for  Tabulation  Purposes 

Collection  blocks  are  blocks  defined 
by  visible  features.  Sometimes  these 
blocks  cross  governmental  or  other 
required  data  tabulation  boundaries. 
Collection  blocks  are  used  to  conduct 
field  operations.  At  the  end  of  Census 
2000,  blocks  need  to  be  defined  by 
governmental  and  other  boundaries  for 
data  tabulation  purposes.  To  achieve 
this,  collection  blocks  need  to  be  split 
in  certain  situations.  The  resulting 
blocks  are  called  tabulation  blocks. 

The  objective  of  this  evaluation  is  to 
measure  the  quality  of  the  processes  that 
are  used  to  provide  the  address  range 
and  map  spot  information  to  split  blocks 
for  tabulation  pvu^joses. 

Approximately  600,000  blocks  will  be 
split  for  tabulation  purposes.  For  this 
evaluation,  a  sample  of  collection  blocks 
that  have  at  least  one  block  split  caused 
by  tabulation  geography  will  be  field 
visited.  The  purpose  of  the  field  visit  is 
to  determine  if  the  splitting  of  the  block 
was  accurate  relative  to  the  actual 
feature  or  governmental  unit  boundary 
that  caused  the  block  split  in  the  first 
place.  The  types  of  tabulation  geography 
that  are  inscope  for  this  evaluation  are 
visible  boundaries,  non-visible 
governmental  boundaries,  and 
American  Indian  Reservation 
boundaries.  The  sample  of  blocks  will 
be  split  blocks  that  have  at  least  one 
housing  unit  or  group  quarters.  Areas 
that  were  enumerated  in  the  Remote 
Alaska  operation  will  not  be  in  sample. 
Puerto  Rico  will  be  in  sample  however. 


the  sample  size  may  not  be  large  enough 
to  produce  estimates  specifically  for 
Puerto  Rico. 

All  sampled  split  collection  blocks 
will  be  sent  to  the  field  wnth  maps  and 
listings  of  addresses  in  the  2000  Census. 
Field  vdll  determine  actual  tabulation 
geography  for  every  housing  unit  in  the 
collection  block. 

A  sample  size  has  not  been 
determined  yet.  The  most  burdensome 
case  scenario  would  be  approximately 
10.000  units  being  contacted.  This  is 
based  on  the  assumptions  that:  ^ 

•  2,000  blocks  will  be  selected, 

•  Each  block  has  30  housing  imits, 

•  Most  of  the  field  work  will  be  done 
by  observation,  and 

•  5  housing  units  per  block  will  need 
to  be  contacted  to  confirm  their  location 
relative  to  the  governmental  boundary. 

The  estimated  time  per  response  is  1 
minute.  The  estimated  total  respondent 


burden  is  167  hours.  All  of  the  field 
work  will  occur  in  FY  2001. 

In  addition  to  the  above  evaluations, 
there  may  be  other  evaluations  that  may 
be  conducted  in  the  next  three  years  to 
help  the  Census  Bureau  evaluate  the 
quality  of  work  done  during  Census 
2000.  Any  other  evaluations  would  be 
similar  to  those  above  and  would  be 
within  the  scope  of  the  clearance  as  a 
MAP/TIGER  updating  activity. 

n.  Method  of  Collection 

The  primary  method  of  data 
collection  for  all  operations  will  be 
personal  interview  by  Census  Listers  or 
Enumerators  using  the  operation's 
listing  form.  In  some  cases,  the 
interview  could  be  by  telephone 
callback  if  no  one  was  home  on  the 
initial  visit.  See  part  I  for  details  of  each 
operation. 


m.Data 

OMB  Number:  0607-0809. 

Form  Number:  The  form  numbers  for 
some  activities  have  not  yet  been 
assigned.  See  the  descriptions  of  the 
activities  in  part  I  for  form  niunbers 
where  applicable. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
Varies  by  operation,  see  chart  below. 

Estimated  Time  Per  Response:  Varies 
by  operation,  see  chart  below. 

Estimated  Total  Annual  Burden 
Hours:  FYOl  377;  FY02  10.500;  FY03 
16,700. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  that  of  their 
time  to  respond. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  141  and  193. 


Activity 


CAUS  (Splash  Test) 

CAUS  (Dress  Rehearsal) 

CAUS  Operation  .'... 

Evaluations  (Quality  of  Geocodes) 
Evaluations  (Block  Splitting)  

Totals 


FY  2001 
respond- 
ents 


2,500 

0 

0 

0 

10,000 


12,500 


FY  2002 
respond- 
ents 


0 

125,000 

0 

6,000 

0 


FY  2003 
respond- 
ents 


131,000 


0 
0 
200,000 
0 
0 


200,000 


Average 
hours  per 
response 


Responses 

per 
respondent 


.033 
.033 
.033 
.016 
.016 


FY  2001 
burden 
hours 


FY  2002 
tHiFden 
hours 


85 

0 

0 

0 

167 


252 


0 

4,165 

0 

100 

0 


4,265 


FY  2003 
burden 

hours 


0 
0 
6,660 
0 
0 


6,660 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  30,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

ofttie  Chief  Information  Officer. 

|FR  Doc.  00-30961  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  3510-07-<> 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Evaluation  of  Responses  to  the 
Question  on  Race 

ACTION:  Proposed  collection;  comment 
request. 

SUII«MARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportvmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  5,  2001. 
ADDRESSES:  Direct  all  written  conmients 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 


instnunent(s)  and  instructions  should 
be  directed  to  Christine  Hough,  Bureau 
of  the  Census,  Building  2,  Rm:  1801- 
MOD  B.  Washington,  DC  20233-9200, 
301^57-4248. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

On  October  30,  1997,  the  Office  of 
Management  and  Budget  (OMB)  issued 
revised  standards  by  which  all  federal 
agencies,  begiiming  with  Census  2000, 
are  to  collect,  tabulate,  and  present  data 
on  race  and  ethnicity.  Included  in  these 
standards  was  the  identification  of  five 
racial  categories — White,  Black  or 
African  American,  American  Indian  or 
Alaskan  Native,  Asian,  and  Native 
Hawaiian  or  Other  Pacific  Islander.  For 
the  1990  census,  sixteen  specific  racial 
response  categories  that  collapsed  into 
the  1977  four  racial  categories  were 
used — White,  Black  or  African 
American,  American  Indian  or  Alaskan 
Native,  and  Asian  or  Pacific  Islander. 
The  standards  also  included  changes  in 
the  terminology  used  for  each  group  and 
the  sequencing  of  the  questions  on  race 
and  Hispanic  origin.  In  the  1990  census, 
the  question  on  race  preceded  the 
question  on  Piispanic  origin  with  two 
intervening  questions.  For  Census  2000, 
the  question  on  Hispanic  origin  is 


76216 


Federal  Register/ Vol.  65,  No.  235 /Wednesday.  December  6,  2000 /Notices 


Federal  Register /Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Notices  76217 


immediately  before  the  question  on  race 
with  a  note  to  respondents  to  answer 
both  questions.  The  most  profound 
change  to  the  standards  was  that  of 
allowing  respondents  to  report  more 
than  one  race  if  they  chose  to  do  so. 
Some  of  the  impetus  for  the  OMB 
change  to  allow  the  reporting  of  one  or 
more  races  came  from  the  increasing 
number  of  interracial  marriages  and 
births  to  parents  of  different  races  in  the 
past  25  to  35  years.  For  many  census 
data  users,  both  governmental  and  non- 
governmental as  well  as  the  private 
sector,  there  is  a  need  to  understand 
how  the  Census  2000  race  distributions 
relate  to  race  distributions  from 
previous  censuses  and  current  surveys 
where  respondents  were  instructed  to 
report  ordy  one  race. 

Data  by  race  from  most  federal 
surveys  ciirrently  reflect  a  collection 
methodology  of  asking  respondents  to 
mark  only  one  race  category.  Users  of 
the  Census  2000  data  on  race  will  need 
to  compare  the  race  distribution  from 
Census  2000  to  these  other  sources.  The 
objective  of  the  study  is  to  produce  data 
that  will  improve  users'  ability  to  make 
comparisons  between  Census  2000  data 
on  race  that  allowed  the  reporting  of  one 
or  more  races,  and  data  on  race  from 
other  sources  that  allow  single  race 
reporting.  The  primary  goal  is  to 
improve  comparisons  of  1990  and 
Census  2000  race  distributions,  at 
national  and  lower  geographic  levels. 
Other  goals  are  to  facilitate  comparisons 
between  Census  2000  cuid  Census 
Bureau  surveys  which  instruct 
respondents  to  mark  one  race,  and  with 
data  from  the  vital  records  system 
which  uses  census  data  to  calculate 
such  indicators  as  birth  and  death  rates. 

n.  Method  of  Collection 

The  methodology  for  the  evaluation 
requires  that  the  sample  households  be 
contacted  twice  to  provide  information 
on  race.  The  sample  households  are 
mailed  an  initial  questionnaire  which 
they  are  scheduled  to  receive  around 
July  1,  2001.  Approximately  one  month 
later,  the  sample  households  are  re- 
contacted  by  telephone  to  collect 
additional  race  and  other  information. 
The  evaluation  requires  the 
administration  of  both  the  1990 
question  on  race  and  the  Census  2000 
question  on  race  in  a  split  panel  design. 
A  total  sample  of  about  50,000 
addresses  will  be  selected  containing 
respondents  who  reported  more  than 
one  race,  as  well  as  addresses  where 
respondents  reported  a  single  race  in 
Census  2000. 

For  the  initial  data  collection,  one 
panel  of  about  25,000  housing  units  will 
be  enumerated  using  a  questionnaire 


similar  to  the  Census  2000  short  form 
with  the  1990  census  instruction  to  the 
question  on  race,  that  is,  to  "mark  one 
race."  The  other  panel  of  about  25,000 
housing  units  will  be  enumerated  using 
the  identical  questionnaire,  except  the 
instruction  to  the  question  on  race  will 
include  the  wording  "mark  one  or  more 
races."  Census  2000  data  collection 
methods  will  be  used  including  the 
mailout/mailback  procedure  along  with 
personal  interviewing  for  those 
addresses  that  do  not  respond  via  mail. 
We  are  assuming  a  50  percent  initial 
mail  response  rate.  Therefore, 
nonresponse  follow-up  procedures 
similar  to  those  used  for  Census  2000 
will  be  implemented.  Results  from  each 
of  the  panels  will  be  matched  to  their 
Census  2000  results.  The  match 
variables  will  include  the  name,  age, 
date  of  birth,  and  sex  of  the  sample 
housing  unit  members.  Every  effort  will 
be  made  to  capture  data  for  people  who 
moved  into  the  sample  address  and 
ascertain  the  previous  address  at  which 
they  were  enumerated  in  Census  2000. 
However,  no  efforts  will  be  made  to 
trace  movers;  that  is,  we  will  not  ask 
information  about  people  who  have 
moved  out  of  the  sample  addresses 
since  April  1,  2000. 

A  reverse  questionnaire  design 
procedure  will  be  used  to  re-contact 
housing  units  that  participated  in  the 
initial  data  collection.  Sample  housing 
units  that  participated  in  the  intial  data 
collection  with  the  mark  one  or  more 
races  instruction  will  be  re-contacted  by 
telephone  and  asked  to  report  one  race. 
Those  housing  units  that  received  the 
mark  one  race  instruction  will  be  asked 
to  mark  one  or  more  races.  For  housing 
imits  for  which  there  is  no  telephone, 
personal  interviews  will  be  conducted 
to  collect  the  re-contact  information. 
The  questions  on  both  the  re-contact 
instnmients  will  be  similar;  ordy  minor 
modifications  will  be  made  to  probe  for 
additional  information  in  instances 
where  respondents  are  reluctant  to 
report  a  single  race  when  asked  to  do  so. 
During  the  re-contact,  every  effort  will 
be  made  to  speak  with  the  individual 
who  completed  the  initial 
questionnaire.  To  facilitate  this  effort, 
data  from  the  initial  questionnaires  will 
be  transcribed  onto  the  re-contact 
instruments.  During  the  re-contact 
interview,  respondents  will  be  asked  to 
provide  additional  relevant  information, 
including  the  race  of  biological  parents, 
and  other  pertinent  social,  demographic, 
and  economic  data. 

The  goal  is  to  produce  reliable 
estimates  that  replicate,  to  the  extent 
possible,  the  Census  2000  race 
distributions  in  terms  of  the  percent 
reporting  a  single  race,  more  than  one 


race,  and  the  distribution  of  the 
responses  among  a  pre-determined 
nimiber  of  possible  race  combinations.  It 
is  likely  that  less  than  20  combinations 
will  be  identified. 

m.  Data 

OMB  Number:  Not  available. 

Fonn  Numbeiis):  S-698A,  S-698B. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  25,000. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  except  for  their 
time  to  respond. 

Respondents  Obligation:  Mandatory. 

Legal  Authority:  Title  13  of  the  United 
States  Code,  Sections  141  and  193. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  30,  2000. 
Madeleine  Clayton,  .. 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  00-30960  Filed  12-5-00:  8:45  am] 
BILUNG  COOE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1129] 

Expansion  of  Foreign-Trade  Zone  3, 
San  Francisco,  California 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  {19  U.S.C.  81a-81u), 


the  Foreign-Trade  Zones  Board  {the 
Board)  adopts  the  following  Order: 

Whereas,  the  San  Francisco  Port 
Commission,  grantee  of  Foreign-Trade 
Zone  3,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  3  to 
include  the  jet  fuel  storage  and 
distribution  system  at  the  San  Francisco 
International  Airport  and  related 
facilities  (261  acres)  in  the  San 
Fremcisco,  California,  area,  within  the 
San  Francisco  Customs  port  of  entry 
(FTZ  Docket  16-2000;  filed  April  28, 
2000); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  30057,  May  10,  2000) 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
exeuniner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  3  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  §400.28. 

Signed  at  Washington,  DC,  this  21st  day  of 
November  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  00-31111  Filed  12-5-00;  8:45  am) 
BILUNG  COOE  3S1(M)S-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1128] 

Expansion  of  Foreign-Trade  Zone  79, 
Tampa,  Florida 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  City  of  Tampa,  Florida, 
grantee  of  Foreign-Trade  Zone  79 
(Tampa,  Florida),  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  79  to  include  the  jet  fuel 
storage  and  distribution  system  at  the 
Tampa  International  Airport  (Site  7 — 
100  acres)  in  Tampa,  Florida,  within  the 
Tampa  Customs  port  of  entry  (FTZ 
Docket  12-2000;  filed  March  28,  2000); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  18282,  April  7,  2000) 
and  the  application  has  been  processed 


pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  79  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  §400.28. 

Signed  at  Washington,  DC,  this  21st  day  of 
November  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  00-31 109  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  64-2000] 

Foreign-Trade  Zone  133-Rocl<  Island, 
Illinois;  Application  For  Foreign-Trade 
Subzone  Status.  Deere  &  Company 
(Construction  Equipment),  Davenport, 
Iowa 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Quad-City  Foreign-Trade 
Zone,  Inc.,  grantee  of  FTZ  133, 
requesting  special-purpose  subzone 
status  for  the  manufacturing  facility 
(construction  equipment)  of  Deere  & 
Company  (Deere),  located  in  Davenport, 
Iowa.  The  application  was  submitted 
pursuant  to  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
November  17,  2000. 

The  Deere  facility  is  located  at  the 
intersection  of  Highway  61  and  Mt.  Joy 
Road  in  Davenport,  Iowa.  This  facility 
(2.2  million  square  feet;  900  employees) 
is  used  for  the  development  and 
manufacture  of  construction  equipment 
(heavy-duty  four-wheel-drive  loaders, 
motor  graders,  and  heavy-duty  wheeled 
log  skidders).  Deere  uses  some  foreign- 
sourced  components  in  the 
manufactures  of  these  products. 
However,  most  of  those  items  enter  the 
U.S.  duty-free.  The  only  foreign-sourced 
items  for  which  Deere  is  seeking  to  gain 
FTZ  benefits  are  transmissions, 
controllers,  and  shifters,  all  of  which  are 
only  used  in  the  production  of  four- 
wheel  drive  loaders  (these  components 
represent  approximately  24.3%  of  the 
production  cost  of  the  loaders).  Duty 


rates  on  these  imported  components 
range  from  2.5%  to  2.7%. 

Zone  procedures  would  exempt  Deere 
from  Customs  duty  payments  on  foreign 
components  used  in  export  production. 
On  its  domestic  sales,  Deere  would  be 
able  to  choose  the  lower  duty  rate  that 
applies  to  the  finished  products  (duty- 
free) for  the  foreign  components  noted 
above.  FTZ  status  may  also  make  a  site 
eligible  for  benefits  provided  under 
state/local  programs.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  5,  2001.  Rebuttal 
conmients  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  February  20,  2001. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations:  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board.  U.S.  Department  of 
Commerce,  Room  4008,  14th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  20230.  Quad-City 
Foreign-Trade  Zone,  Inc..  1830  Second 
Avenue,  Suite  200,  Rock  Island,  Illinois 
61201. 

Dated:  November  27,2000. 
Dennis  Puccinelli, 

Executive  Secretary. 

|FR  Doc.  00-31106  Filed  12-5-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1121] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone;  Decatur,  Illinois 

Piu-suant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jxme  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *   *   *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
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for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board  of  Park 
Commissioners,  Decatur  Park  District 
(the  Grantee),  has  made  application  to 
the  Board  (FTZ  Docket  36-99,  filed  July 
14,  1999),  requesting  the  establishment 
of  a  foreign-trade  zone  in  Decatur, 
Illinois,  adjacent  to  the  Peoria  Customs 
port  of  entry; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (64  FR  39483,  July  22,  1999); 
and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  245,  at  the 
site  described  in  the  application  and 
serving  the  area  described  in  the 
application  record,  subject  to  the  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  21st  day  of 
November  2000. 
Foreign-Trade  Zones  Board. 
Norman  Y.  Mineta, 
Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 
(FR  Doc.  00-31107  Filed  12-5-00;  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1127] 

Expansion  of  Foreign-Trade  Zone  22 
Chicago,  Illinois 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Illinois  International 
Port  District,  grantee  of  Foreign-Trade 
Zone  No.  22,  submitted  an  application 
to  the  Board  for  authority  to  expand 
FTZ  22-Site  3  in  the  Chicago,  Illinois 
area,  within  the  Chicago  Customs  port 
of  entry  (FTZ  Docket  1-2000,  filed  1/4/ 
00); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  2375,  January  1,  2000) 
and  the  application  has  been  processed 


pursuant  to  the  FTZ  Act  and  the  Board's 
regidations;  and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  F*rZ  22- 
Site  3  is  approved,  subject  to  the  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  21st  day  of 
November  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  00-31108  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  52-2000] 

Foreign-Trade  Zone  44 — Mount  Olive, 
New  Jersey.  Area  Application  for 
Expansion;  Extension  of  Public 
Comment  Period 

The  comment  period  for  the  above 
case,  submitted  by  the  New  Jersey 
Commerce  and  Economic  Growth 
Commission,  requesting  authority  to 
expand  its  zone  to  include  a  site  in 
Cranbury  Township  (65  FR  52984. 
August  31,  2000),  is  extended  to 
December  29,  2000,  to  allow  interested 
parties  additional  time  in  which  to 
comment  on  the  proposal.  The  period 
for  rebuttal  comments  is  extended  to 
January  31.  2001. 

Submissions  should  include  three  (3) 
copies.  Material  submitted  will  be 
available  at:  Office  of  the  Executive 
Secretary.  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  Room 
4008,  14th  and  Peimsylvania  Avenue, 
NW,  Washington,  DC  20230. 

Dated:  November  30,  2000. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  00-31110  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1131] 

Expansion  of  Foreign-Trade  Zone  86 
Tacoma,  Washington,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order; 

Whereas,  the  Port  of  Tacoma 
(Washington),  grantee  of  Foreign-Trade 
Zone  86,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  86  to 
include  additional  FTZ  space  at  Sites  1 , 
2  and  3,  and  to  include  four  new  sites 
in  the  Tacoma,  Washington,  area, 
adjacent  to  the  Tacoma  Customs  port  of 
entry  (FTZ  Docket  4-2000;  filed 
February  17,  2000); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  11549,  March  3,  2000) 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  86  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28, 
and  further  subject  to  the  Board's 
standard  2,000-acre  activation  limit  for 
the  overall  zone  project. 

Signed  at  Washington,  DC,  this  21st  day  of 
November  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  00-31112  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea; 
Preliminary  Results  and  Rescission  in 
Part  of  Antidumping  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  antidumping 
duty  administrative  review  of  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
circuleir  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea.  The  period 
of  review  is  November  1,  1998  through 
October  31,  1999.  This  review  covers 
imports  of  subject  merchandise  from 
three  producers/exporters. 

We  nave  preliminarily  determined 
that  sales  of  subject  merchandise  have 
been  made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
■final  results,  we  will  instruct  the  United 
States  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  U.S.  price  and 
normal  value. 

We  have  also  determined  that  the 
reviews  of  Dongbu  and  Union  should  be 
rescinded.  ^ 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  not  later 
than  120  days  fi-om  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  December  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  or  John  Brinkmaim, 
AD/CVD  Enforcement,  Office  1,  Group  I, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230;  telephone  (202)  482-0189 
and  482-4126,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  1999). 

Background 

On  November  16,  1999.  the 
Department  published  in  the  Federal 
Register  a  Notice  of  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  for 
the  period  November  1.  1998  through 
October  31,  1999  (64  FR  62167). 

In  accordance  with  19  CFR 
351.213(b)(2),  the  following  producers 
and/pr  exporters  of  circular  welded  non- 


alloy  steel  pipe  (standard  pipe)  from  the 
Republic  of  Korea  requested  an 
administrative  review  of  their  sales  on 
November  30,  1999:  SeAH  Steel 
Corporation  (SeAH)  and  Hyimdai  Pipe 
Company,  Ltd.  (Hjomdai).  Also  on 
November  30,  1999,  Allied  Tube  and 
Conduit  Corporation,  Sawhill  Tubular 
Division-Armco,  Inc.,  and  Wheatland 
Tube  Company  (collectively,  the 
petitioners)  requested  reviews  of 
Dongbu  Steel  Company,  Ltd.  (Dongbu), 
Hyundai.  Korea  Iron  and  Steel 
Company,  Ltd.  (KISCO),  Shinho  Steel 
Company,  Ltd.  (Shinho)  and  Union 
Steel  Manufacturing  Company,  Ltd. 
(Union).  On  December  28,  1999,  we 
published  the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  Dongbu,  Hyundai,  KISCO,  SeAH, 
Shinho,  and  Union  (collectively,  the 
respondents).  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  64  FR  72644 
(Initiation  Notice). 

On  January  13,  2000,  we  issued 
questionnaires  to  the  respondents. 
Because  the  Department  disregarded 
sales  that  failed  the  cost  test  during  the 
most  recently  completed  segment  of  the 
proceeding  in  which  each  company 
participated,  pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  these  companies  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  normal  value 
(NV)  in  this  review  were  made  at  prices 
below  the  cost  of  production  (COP). 
Therefore,  we  initiated  cost 
investigations  of  the  respondents  at  the 
time  we  initiated  the  antidtunping 
review. 

Union  made  a  submission  on  January 
18,  2000,  certifying  that  it  did  not  make 
exports  to  or  sdes  in  the  United  States 
of  subject  merchandise  manufactured  or 
produced  by  itself  during  the  period  of 
review  (POR).  In  its  submission,  Union 
elaborated  that  in  1997  it  had  sold  its 
manufacturing  facilities  and 
relinquished  its  business  licenses  with 
respect  to  the  subject  merchandise, 
citing  material  it  had  submitted  in  the 
1997/98  review  of  this  order.  As  part  of 
a  July  6,  2000  submission.  Union  placed 
on  the  record  of  this  proceeding 
information  from  the  1997/98  review. 

On  February  1.  2000,  Dongbu  also 
submitted  a  certification  that  it  did  not 
make  exports  to  or  sales  in  the  United 
States  of  subject  merchandise 
manufactured  or  produced  by  itself 
during  the  POR.  However,  a  review  of 
Customs  Service  entries  during  the  POR 
revealed  a  number  of  entries  listing 
Dongbu  as  the  manufacturer.  In 
response,  Dongbu  made  a  submission  on 
June  30,  2000,  showing  that  an 


erroneous  manufacturer  identification 
code  was  used  for  those  entries  by  the 
importer  of  record. 

On  February  15,  2000,  Hyundai 
requested  that  it  be  excused  fi-om 
reporting  resales  of  subject  merchandise 
that  were  produced  by  unaffiliated 
manufacturers  and  not  further 
manufactured  by  Hyundai.  The 
petitioners  commented  on  Hyimdai's 
request  on  February  16,  2000.  On 
February  22,  2000.  we  issued  a 
memorandum  instructing  respondents 
to  report  only  those  resales  of 
merchandise  that  were  further 
processed.  See  the  Memorandum  to  the 
File,  "Extension  of  Due  Dates  for 
Questionnaire  Responses,  Reporting  of 
Cost  Data  on  Fiscal-year  Basis, 
Reporting  of  Resales"  [Reporting 
Memorandum). 

On  February  11,  2000,  Hyundai 
requested  that  it  be  allowed  to  report  its 
cost  data  on  a  fiscal-year  basis.  On 
February  15,  2000,  similar  requests  were 
received  from  KISCO,  SeAH,  and 
Shinho.  On  February  16,  2000.  the 
petitioners  commented  on  the 
respondents'  requests  for  fiscal-year 
reporting  of  costs.  On  February  22. 
2000,  we  requested  that  the  respondents 
demonstrate  that  the  use  of  fiscal-year 
cost  reporting  would  not  be  distortive. 
Between  February  28  and  March  10, 
2000,  we  received  information  and 
comments  from  the  petitioners  and  the 
respondents  on  the  difference  between 
fiscal-year  and  POR -based  cost 
reporting. 

After  requesting  extensions  for  the 
submission  of  their  responses  to  the 
questiotmaire  and  receiving  the  same, 
Hyundai,  KISCO,  SeAH  and  Shinho 
submitted  their  section  A  through  D 
responses  by  March  24,  2000.  The 
petitioners  submitted  comments  on  the 
questionnaire  responses  in  April  2000. 
We  issued  supplemental  questionnaires 
covering  sections  A  through  D  to  the 
respondents  by  June  14,  2000,  and 
received  responses  by  July  5,  2000. 

The  petitioners  withdrew  their 
request  for  review  with  respect  to 
KISCO  on  June  15,  2000.  On  July  11, 
2000,  the  Department  rescinded  the 
review  with  respect  to  KISCO  and 
extended  the  time  limit  for  the 
preliminary  results  to  October  6,  2000. 
See  Circular  Welded  Non- Alloy  Steel 
Pipe  from  the  Republic  of  Korea;  Notice 
of  Extension  of  Time  Limit  for 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review,  65  FR  44521 
(July  18,  2000). 

On  September  14,  2000,  the 
petitioners  submitted  conmients  to  the 
Department  addressing  several  issues  in 


76220 


Federal  Register/Vol.  65,  No.  235 /Wednesday,  December  6,  2000/Notices 


Federal  Register/Vol.  65,  No.  235 /Wednesday,  December  6,  2000/Notices 


76221 


anticipation  of  these  preliminary 
results. 

On  October  2,  2000,  we  extended  the 
time  limits  for  the  preliminary  results 
by  an  additional  twenty-eight  days,  or 
until  no  later  than  November  3,  2000. 
See  Circular  Welded  Non- Alloy  Steel 
Pipe  from  the  Republic  of  Korea:  Notice 
of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Administrative 
Review,  65  FR  59823  (October  6,  2000). 
On  October  31,  2000,  we  fully  extended 
the  time  limits  for  the  preliminary 
results  until  no  later  than  November  29, 
2000.  See  Circular  Welded  Non-Alloy 
Steel  Pipe  from  the  Republic  of  Korea: 
Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Administrative 
Review.  65  FR  66523  (November  6, 
2000). 

Rescission  of  Review  in  Part 

As  stated  above  in  the  "Case  History" 
section  of  this  notice,  Dongbu  certified 
that  it  did  not  make  sales  or  exports  of 
subject  merchandise  to  the  United 
States  during  the  FOR.  To  confirm  the 
same,  we  reviewed  Customs  Service 
data  which  revealed  a  number  of  entries 
listing  Dongbu  as  the  manufacturer.  In 
response,  Dongbu  submitted 
documentation  on'June  30,  2000, 
showing  that  these  entries  contained  the 
wrrong  manufacturer  designation.  On 
September  15,  2000,  Dongbu  informed 
the  Department  that  the  Customs 
Service  data  did  not  need  to  be 
corrected  because  although  the  wrong 
manufacturer  designation  was  listed*,  the 
correct  diunping  deposit  rate  was  paid 
on  all  the  sales  listed  on  the  Customs 
docxunentation  for  the  period.  We 
confirmed  the  information  provided  by 
Dongbu.  See  Memorandum  to  the  File, 
"Confirmation  of  Customs  Data 
Concerning  Dongbu,"  dated  November 
29,  2000.  Furthermore,  we  find  that 
Union  placed  sufficient  evidence  on  the 
record  of  this  review  demonstrating  that 
it  did  not  make  exports  to  or  sales  in  the 
United  States  of  subject  merchandise 
manufactured  or  produced  by  itself 
during  the  period  of  review. 
Accordingly,  we  are  rescinding  this 
review  with  respect  to  Dongbu  and 
Union. 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  circular  welded  non-alloy 
steel  pipe  and  tube,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardless 
of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 
tubes  are  generally  known  as  standard 
pipes  and  tubes  and  are  intended  for  the 


low-pressure  conveyance  of  water, 
steam,  natural  gas,  air,  and  other  liquids 
and  gases  in  plumbing  and  heating 
systems,  air-conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipe  may  also  be 
used  for  light  load-bearing  applications, 
such  as  for  fence  tubing,  and  as 
structural  pipe  tubing  used  for  framing 
and  as  support  members  for 
reconstruction  or  load-bearing  piu'poses 
in  the  construction,  shipbuilding, 
trucking,  farm  equipment,  and  other 
related  industries.  Unfinished  conduit 
pipe  is  also  included  in  this  order. 

All  carbon-steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
this  review  except  line  pipe,  oil-country 
tubular  goods,  boiler  tubing,  mechanical 
tubing,  pipe  and  tube  hollows  for 
redraws,  finished  scaffolding,  and 
finished  conduit.  In  accordance  with  the 
Department's  Final  Negative 
Determination  of  Scope  Inquiry  on 
Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  and  Tube  from  Brazil,  the 
Republic  of  Korea,  Mexico,  and 
Venezuela  (61  FR  11608,  March  21, 
1996),  pipe  certified  to  the  API  5L  line- 
pipe  specification  and  pipe  certified  to 
both  the  API  5L  line-pipe  specifications 
and  the  less-stringent  ASTM  A-53 
standard-pipe  specifications,  which  falls 
within  the  physical  parameters  as 
outlined  above,  and  entered  as  line  pipe 
of  a  kind  used  for  oil  and  gas  pipelines 
is  outside  of  the  scope  of  the 
antidumping  duty  order. 

Imports  of  these  products  are 
currendy  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
Service  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  first  attempted  to  match 
contemporaneous  sales  of  products  sold 
in  the  United  States  with  identical 
merchandise  sold  in  Korea.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  with 
U.S.  sales,  we  compared  U.S.  sales  with 
the  most  similar  foreign  like  product. 

For  purposes  of  the  preliminary 
results,  where  appropriate,  we  have 
calculated  the  adjustment  for 
differences  in  merchandise  based  on  the 
difference  in  the  variable  cost  of 
manufacturing  (variable  COM)  between 


each  U.S.  model  and  the  most  similar 
home  market  model  selected  for 
comparison. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of 
standard  pipe  from  Korea  were  made  in 
the  United  States  at  less  than  fair  value, 
we  compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
NV,  as  described  in  the  "Export  Price 
and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Export  Price  and  Constructed  Export 
Price 

For  sales  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP  in 
accordance  with  sections  772(a)  and 
772(b)  of  the  Act.  We  calculated  EP 
where  the  merchandise  was  sold 
direcdy  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  was  not  otherwise 
warranted  based  on  the  facts  of  record. 
We  calculated  CEP  for  sales  made  by 
affiliated  U.S.  resellers  that  took  place 
after  importation  into  the  United  States. 

We  based  EP  and  CEP  on  the  packed 
C&F,  CIF  duty  paid.  FOB,  or  ex-dock 
duty  paid  prices  to  the  first  unaffiliated 
purchaser  in,  or  for  exportation  to,  the 
United  States.  Where  appropriate,  we 
made  deductions  for  discounts  and 
rebates,  including  early  payment 
discounts.  We  added  to  U.S.  price 
amounts  for  duty  drawback,  pursuant  to 
section  772(c)(1)(B)  of  the  Act.  to  Uie 
extent  that  such  rebates  were  not 
excessive.  See  Finay  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination  of 
Administrative  Review:  Circular  Welded 
Non-Alloy  Steel  Pipe  From  the  Republic 
of  Korea,  62  FR  55574  (October  27, 
1997)  (Pipe  First  Review).  We  also  made 
deductions  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  including:  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  marine  insurance,  U.S. 
wharfage,  U.S.  customs  brokerage,  and 
U.S.  customs  duties  (including  harbor 
maintenance  and  merchandise 
processing  fees). 

For  CEP,  in  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  from 
the  starting  price  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  commissions,  credit  costs, 
warranty  expenses,  and  indirect  selling 
expenses,  where  applicable.  We  made 
adjustments  for  interest  revenue 


collected  on  late  payments,  where 
applicable.  We  also  deducted  from  CEP 
an  amount  for  profit  in  accordance  with 
sections  772(d)(3)  and  (f)  of  the  Act. 

Consistent  with  the  preceding  review, 
we  determined  that  although  for  home 
market  transactions  the  invoice  date 
reasonably  approximates  the  date  on 
which  inaterial  terms  of  sale  are  made, 
invoice  date  should  not  be  used  as  the 
date  of  sale  for  U.S.  transactions.  While 
each  company  has  a  slightiy  different 
U.S.  sales  process,  consistent 
throughout  the  responses  is  the  notion 
that  price  and  quantity  are  established, 
then  the  factory  produces  the  subject 
merchandise,  and  finally,  after  a 
significant  period  of  time,  the  product  is 
shipped  and  an  invoice  issued.  Based 
on  this  understanding  of  the 
respondents'  U.S.  sales  process,  we  have 
used  as  date  of  sale  the  purchase  order 
date,  which  reasonably  approximates 
the  time  at  which  the  material  terms  of 
sale  are  set. 

Pursuant  to  sections  772(a)  and  772(b) 
of  the  Act,  we  reclassified  Hyundai's 
reported  EP  sales  as  CEP  sales  since  the 
agreement  for  sale  occiured  in  the 
United  States  between  Hyundai  Pipe 
America  and  Hyundai  Corporation  USA, 
Hyundai's  H.S.  affiliates,  and  the 
unaffiliated  customers.  See 
Memorandum  to  Susan  Kuhbach, 
"Classification  of  Sales  by  Hyundai  Pipe 
Co.,  Ltd  as  EP  or  CEP,"  dated  November 
27,  2000. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  the  subject 
merchandise.  Pursuant  to  sections 
773(a)(1)(B)  and  (C)  of  the  Act,  because 
each  respondent's  aggregate  volmne  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volmne  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  all 
producers. 

Hyundai  and  SeAH  reported  sales  in 
the  home  market  of  "overrun" 
merchandise  (i.e.,  sales  of  a  greater ' 
quantity  of  pipe  than  the  customer 
ordered  due  to  overproduction). 
Hyundai  and  SeAH  claimed  that  we 
should  disregard  "overrun"  sales  in  the 
home  market  as  outside  the  ordinary 
course  of  trade. 

Section  773(a)(1)(B)  of  the  Act 
provides  that  normal  value  shall  be 
based  on  the  price  at  which  the  foreign 


like  product  is  sold  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade.  Ordinary 
course  of  trade  is  defined  in  section 
771(15)  of  the  Act.  We  analyzed  the 
following  criteria  to  determine  whether 
"overrun"  sales  differ  from  other  sales 
of  commercial  pipe:  (1)  Ratio  of  overrun 
sales  to  total  home  market  sales;  (2) 
number  of  overrun  customers  compared 
to  total  niunber  of  home  market 
customers;  (3)  average  price  of  an 
overrun  sale  compared  to  average  price 
of  a  conmiercial  sale;  (4)  profitability  of 
ovemm  sales  compared  to  profitability 
of  commercial  sales;  and  (5)  average 
quantity  of  an  overrun  sale  compared  to 
the  average  quantity  of  a  commercial 
sale.  Based  on  our  analysis  of  these 
criteria  and  on  an  analysis  of  the  terms 
of  sale,  we  found  certain  overrun  sales 
to  be  outside  the  ordinary  coiu-se  of 
trade.  This  analysis  is  consistent  with 
our  treatment  of  such  sales  in  prior 
reviews.  See  Memoranda  from  Team  to 
the  File,  "Preliminary  Results 
Calculation  Memorandum  for  Hyundai 
Pipe  Co.,  Ltd..  ('HDP')"  and 
"Preliminary  Results  Calculation 
Memorandum  for  SeAH  Steel 
Corporation  ('SeAH'),"  dated  November 
29.  2000. 

B.  Arm 's  Length  Test 

Hyundai  and  SeAH  had  sales  in  the 
home  market  to  affiliated  customers. 
Sales  to  affiliated  customers  for 
consumption  in  the  home  market  which 
were  determined  not  to  be  at  arm's 
length  were  excluded  from  our  analysis. 
To  test  whether  these  sales  were  made 
at  arm's  length,  we  compared  the  prices 
of  sales  of  comparison  products  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discoimts,  and  packing. 
Piu-suant  to  19  CFR  351.403(c)  and  in 
accordance  with  oui  practice,  where  the 
prices  to  the  affiliated  party  were  on 
average  less  than  99.5  percent  of  the 
prices  to  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  not  at  arm's  length. 
See  e.g.,  Notice  of  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Bicycle.  From  Japan,  62  FR 
60472,  60478  (November  10,  1997),  and 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule  (Antidumping 
Duties),  62  FR  27295,  27355-56  (May 
19, 1997).  We  included  in  our  NV 
calculations  those  sales  to  affiliated 
customers  that  passed  the  arm's-length 
test  in  our  analysis.  See  19  CFR  351.403. 

C.  Cost  of  Production  Analysis 

Because  we  disregarded  sales  below 
the  COP  in  the  last  completed  review  for 


Hyundai,  SeAH,  and  Shinho  (see 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  32833,  June  16.  1998 
(Pipe  Fourth  Review)],  we  had 
reasonable  groimds  to  believe  or  suspect 
that  sales  of  the  foreign  product  under 
consideration  for  the  determination  of 
NV  in  this  review  for  all  respondents 
may  have  been  made  at  prices  below  the 
COP,  as  provided  bv  section 
773{b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  sales-below-cost 
investigation  of  these  companies'  home 
market  sales. 

We  conducted  the  COP  analysis 
described  below. 

1.  Calculation  of  COP 

Before  making  any  comparisons  to 
NV,  we  conducted  a  COP  analysis, 
pursuant  to  section  773(b)  of  the  Act,  to 
determine  whether  the  respondents' 
comparison  market  sales  were  made 
below  the  COP.  We  calculated  the  COP 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  general  and 
administrative  expenses  and  packing,  in 
accordance  with  section  773(l3)(3)  of  the 
Act. 

We  allowed  respondents  to  report 
their  costs  on  a  fiscal-year  basis  because 
their  fiscal  years  were  closely  aligned 
with  the  POR  (November-October  POR 
vs.  January-December  fiscal  year),  the 
differences  in  costs  were  minimal,  and 
there  was  no  other  indication  that  the 
use  of  fiscal-year  data  would  be 
distortive.  See  Reporting  Memorandum. 

We  relied  on  the  respondents' 
information  as  submitted,  except  in  the 
specific  instances  discussed  below. 

2.  Test  of  Comparison  Market  Prices 

As  required  under  section  773(b)  of 
the  Act,  we  compared  the  weighted- 
average  COP  to  the  per  imit  price  of  the 
comparison  market  sales  of  the  foreign 
like  product,  to  determine  whether 
these  sales  had  been  made  at  prices 
below  the  COP  within  an  extended 
period  of  time  in  substantial  quantities, 
and  whether  such  prices  were  sufficient 
to  permit  the  recovery  of  all  costs  vdthin 
a  reasonable  period  of  time.  We 
determined  the  net  comparison  market 
prices  for  the  below-cost  test  by 
subtracting  from  the  gross  unit  price  any 
applicable  movement  charges, 
discounts,  rebates,  direct  and  indirect 
selling  expenses,  and  packing  expenses. 

3.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
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were  made  at  prices  less  than  the  COP, 
we  did  not  disregard  any  below-cost 
sales  of  that  product  because  we 
determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  12-month  period 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B) 
and  (C)  of  the  Act.  In  such  cases, 
because  we  compared  prices  to  POR- 
average  costs,  we  also  determined  that 
such  below-cost  sales  were  not  made  at 
prices  which  would  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time,  in  accordance  with  section 
773(b)(2)(D)  of  the  Act. 

We  found  that  Hyundai,  SeAH,  and 
Shinho  all  made  home  market  sales  at 
below  COP  prices  within  an  extended 
period  of  time  in  substantial  quantities. 
Further,  we  found  that  these  sales  prices 
did  not  permit  for  the  recovery  of  costs 
within  a  reasonable  period  of  time. 
Therefore,  we  excluded  these  sales  from 
our  analysis  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

D.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  ex-works, 
FOB,  or  delivered  prices  to  comparison 
market  customers.  We  made  deductions 
from  the  starting  price  for  inland  freight 
and  warehousing.  In  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the  Act, 
we  added  U.S.  packing  costs  and 
deducted  comparison  market  packing, 
respectively.  In  addition,  we  made 
circumstance  of  sale  (COS)  adjustments 
for  direct  expenses,  including  imputed 
credit  expenses  and  warranty  expenses, 
in  accordance  with  section 
773{a)(6)(C)(iii)  of  the  Act. 

When  comparing  U.S.  sales  with 
comparison  market  sales  of  similar,  but 
not  identical,  merchandise,  we  also 
made  adjustments  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  19  CFR  351.411.  We 
based  this  adjustment  on  the  difference 
in  the  variable  COM  for  the  foreign  like 
product  and  subject  merchandise,  using 
POR-average  costs. 

We  also  made  adjustments,  where 
applicable,  in  accordance  with  19  CFR 
351.410(e),  for  indirect  selling  expenses 
incurred  on  home  market  or  U.S.  sales 
where  commissions  were  granted  on 
sales  in  one  market  but  not  in  the  other 
(the  commission  offset).  Specifically, 
where  commissions  are  incurred  in  one 


market,  but  not  in  the  other,  we  make 
an  allowance  for  the  indirect  selling 
expenses  in  the  other  market  up  to  the 
amount  of  the  commissions. 

During  the  POR,  SeAH  purchased  the 
foreign  like  product  from  unaffiliated 
manufactiu^rs  and  then  further 
manufactured  it  into  products  also 
within  the  scope  of  this  review.  For 
purposes  of  these  preliminary  results, 
we  have  included  sales  of  all  such 
further-manufactured  subject 
merchandise  in  our  analysis. 

E.  Level  of  Trade  (LOT) 

As  set  forth  in  section  773(a)(1)(B)  of 
the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA  at  829-831,  to 
the  extent  practicable,  the  Department 
will  calculate  NV  based  on  saJes  at  the 
same  LOT  as  the  EP  or  CEP.  When  the 
Department  is  unable  to  find  sales  of  the 
foreign  like  product  in  the  comparison 
market  at  the  same  LOT  as  the  EP  or 
CEP,  the  Department  may  compare  the 
U.S.  sale  to  sales  at  a  different  LOT  in 
the  comparison  market. 

We  determine  that  sales  are  made  at 
different  levels  of  trade  if  they  are  made 
at  different  marketing  stages  (or  their 
equivalent).  Substantial  differences  in 
selling  activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731  (November  19,  1997);  see 
also  19  CFR  351.412  (62  FR  27296, 
27414-27415  (May  19,  1997))  for  a 
concise  description  of  this  practice. 
Pursuant  to  section  773(a)(l)(B)(i)  of  the 
Act  and  the  SAA  at  827,  in  identifying 
levels  of  trade  for  EP  and  home  market 
sales  we  consider  the  selling  functions 
reflected  in  the  starting  prices  before 
any  adjustments.  For  CEP  sales,  we 
consider  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act.'  We  expect  that,  if 


'  The  U.S.  Court  of  International  Trade  (OT)  has 
held  that  the  Department's  practice  of  determining 
LOT  for  CEP  transactions  after  CEP  deductions  is 
an  impermissible  interpretation  of  section  772(d)  of 
the  Act.  See  Borden.  Inc  ,  v.  United  States,  4  F. 
Supp.2d  1221,  1241-42  (CIT  March  26,  1998) 
[Borden  U).  The  Department  believes,  however,  that 
its  practice  is  in  full  compliance  with  the  statute. 
On  fune  4,  1999,  the  CIT  entered  final  judgment  in 
Borden  II  on  the  LOT  issue.  See  Borden.  Inc..  v. 
United  States.  Court  No.  96-0&-01970,  Slip  Op.  99- 
50  (QT,  June  4,  1999).  The  government  has 
appealed  Borden  U  to  the  Court  of  Appeals  for  the 
Federal  Circuit.  Consequently,  the  Department  has 
continued  to  follow  its  normal  practice  of  adjusting 
CEP  under  section  772(d)  of  the  Act  prior  to  starting 
a  LOT  analysis,  as  articulated  in  the  Department's 
regulations  at  section  351.412. 


claimed  levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  levels  of  trade  are  different 
for  different  groups  of  sales,  the 
functions  and  activities  of  the  seller 
should  be  dissimilar. 

When  CEP  sales  have  been  made  in 
the  United  States,  section  773(a)(7)(B)  of 
the  Act  establishes  that  a  CEP  offset  may 
be  granted  provided  that  two  conditions 
exist:  (1)  NV  is  established  at  a  LOT  that 
is  at  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP; 
and  (2)  the  data  available  do  not  permit 
a  determination  that  there  is  a  pattern  of 
consistent  price  differences  between 
sales  at  different  LOTs  in  the 
comparison  market. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  each  respondent  regarding  the 
marketing  stage  involved  in  the  reported 
home  market  and  U.S.  sales,  including 
a  description  of  the  selling  activities 
performed  by  the  respondents  for  each 
channel  of  distribution.  For  a  detailed 
description  of  our  LOT  methodology 
and  a  summary  of  company-specific 
LOT  findings  for  these  preliminary 
results,  see  the  November  29,  2000, 
"Antidumping  Administrative  Review 
.of  Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea:  Preliminary 
Level  of  Trade  Analysis"' 
memorandum,  on  file  in  the  Central 
Records  Unit  (CRU).  The  company- 
specific  LOT  analysis  is  included  in  the 
business  proprietary  analysis 
memorandum  for  each  company. 

Currency  CoDTersion 

For  purposes  of  these  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773A(a)  of 
the  Act,  based  on  the  official  exchange 
rates  published  by  the  Federal  Reserve. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S,  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  the  Department's  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determine  that  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  percentage  weighted-average 
margins  exist  for  the  period  November 
1,  1998,  through  October  31,  1999: 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  which  must  be  limited  to 
issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  37 
days  after  the  date  of  publication. 
Parties  who  submit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument  and  (3)  a  table 
of  authorities.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  The  Department 
will  issue  a  notice  of  the  final  results  of 
this  administrative  review,  including 
the  results  of  its  analysis  of  issues  raised 
in  any  such  comments,  within  120  days 
of  publication  of  these  preliminary 
results. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 
results  of  this  administrative  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e.,  at  or  above  0.5  percent), 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service  to  assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculate  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer. 

Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  producer  and/or  exporter  included 
in  this  administrative  review,  we 


divided  the  total  dimiping  margins  for 
each  company  by  the  total  net  value  for 
that  company's  sales  during  the  review 
period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  standard  pipe  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  established  in  the  final 
results  of  this  administrative  review, 
except  if  the  rate  is  less  than  0.5  percent 
and,  therefore,  de  minimis,  the  cash 
deposit  will  be  zero;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  original  less-than-fafr-value 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
.  investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  4.80 
percent,  the  "all  others"  rate  established 
in  the  less-than-fair-value  investigation. 
See  Notice  of  Antidumping  Orders: 
Certain  Circular  Welded  Non- Alloy 
Steel  Pipe  from  Brazil,  the  Republic  of 
Korea  (Korea),  Mexico,  and  Venezuela, 
and  Amendment  to  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Circular  Welded  Non-Allov 
Steel  Pipe  from  Korea,  57  FR  49453 
(November  2,  1992). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


We  are  issuing  and  publishing  this 
administrative  review  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  November  29,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary,  for  Import 

Administration. 

[FR  Doc.  00-31105  Filed  12-5-00;  8:45  ami 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  will 
submit  to  OMB  for  emergency 
processing,  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Title  and  OMB  Number:  Personnel 
Security  Investigation  Projection  for 
Industry'  Survey;  OMB  Number  0704- 
[To  Be  Determined]. 

Type  of  Request:  New  Collection; 
Emergency  processing  requested  with  a 
shortened  public  comment  period 
ending  December  11,  2000.  An  approval 
date  by  December  15,  2000.  has  been 
requested. 

Number  of  Respondents:  242. 

Responses  Per  Respondents:  1. 

Annual  Responses:  242. 

Average  Burden  Per  Response:  75 
minutes. 

Annual  Burden  Hours:  303. 

Needs  and  Uses:  Under  the  National 
Industrial  Security  Program  (NISP),  the 
Defense  Security  Service  (DSS)  is 
responsible  for  personnel  security 
clearance  investigations  within 
industry.  The  Defense  Security  Service 
has  used  historical  data  for  agency 
budget  projections. 

This  collection  of  information  is 
necessary  to  request  the  voluntary 
assistance  of  a  segment  of  the  cleared 
industry  facilities  to  provide  projections 
of  numbers  and  types  of  personnel 
security  investigations.  This  initial 
effort  will  serve  as  the  prototy^pe  for  an 
annual  data  collection  from  industry. 
This  information  collection  will  only 
address  the  largest  cleared  facilities  that 
account  for  a  significant  number  of  the 
security  clearances.  The  data  would 
become  part  of  the  total  clearance 
projections  for  industry  to  be  included 
in  an  automated  database  for  use  with 
DSS  budget  submissions. 

Affected  Public:  Business  or  Other 
For-Profit. 
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Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302,  or  by 
fax  at  (703)  604-6270. 

Dated:  November  30,  2000, 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-31016  Filed  12-5-00;  8:45  am) 
BUJJNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Visitors  to  the 
U.S.  Naval  Academy 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquirius 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Monday,  December  11,  2000,  from  8:30 
a.m.  to  11:45  a.m.  The  closed  Executive 
Session  will  be  from  10:50  a.m.  to  11:45 
a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Dining  Room  of 
Alumni  Hall  at  the  U.S.  Naval  Academy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Thomas  E. 
Osborn,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone 
number:  (410)  293-1503. 


SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5),  (6), 
and  (7)  of  title  5,  U.S.C.  Due  to 
unavoidable  delay  in  administrative 
processing,  the  normal  15  days  notice 
could  not  be  provided. 

Dated;  November  29,  2000. 
James  L.  Roth, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  00-31000  Filed  12-5-00;  8:45  am] 

BIUING  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECO(>-13&-000] 

Madison  Gas  &  Electric  Company, 
Wisconsin  Public  Service  Corporation, 
American  Transmission  Company, 
LLC;  Notice  of  Filing 

November  30,  2000. 

Take  notice  that  on  November  29, 
2000,  Wisconsin  Public  Service 
Corporation  (WPSG)  tendered  for  filing 
a  request  for  clarification  of  the 
Conmiission's  November  24,  2000,  order 
authorizing,  inter  alia,  the  disposition  of 
WPSC's  transmission  facilities  to 
American  Transmission  Company  LLC 
(ATG  LLC).  The  requested  clarification 
relates  to  whether  the  Commission's 
order  encompassed  the  issuance  of  the 
membership  units  in  ATC  LLC  that  are 
related  to  the  WPSG  transmission 
facilities,  to  a  wholly-owned  WPSG 
subsidiary  (WPS  LLC).  If  the  requested 
clarification  cannot  be  granted,  then 
WPSG  alternatively  requests 
Commission  authorization  under 
section  203  of  the  FPA  to  effectuate  the 
aspects  of  the  transfer  involving  WPS 
LLC. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  December  1 1 , 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online /rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31020  Filed  12-5-00;  8:45  am) 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01 -33-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

November  30,  2000. 

Take  notice  that  on  November  20, 
2000,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  with  the 
Commission  in  Docket  No.  GPOl-33- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  (NGA),  to 
abandon  and  remove  certain  pipeline 
facilities  and  appurtenant  equipment  in 
Dodge  and  Saunders  Counties, 
Nebraska,  all  as  more  fully  set  forth  in 
the  application  which  is  open  to  the 
public  for  inspection. 

Northern  proposes  to  abandon  and 
remove  approximately  2,200  feet  of  its 
16-inch  diameter  A-Line  at  its  Platte 
River  bridge  crossing.  Northern  states 
that  the  abandonment  project  begins  in 
northeastern  Saunders  County  and  ends 
in  southwestern  Dodge  County. 
Northern  also  states  that  approximately 
half  of  the  A-Line  to  be  abandoned  lies 
in  Saunders  County  and  the  other  half 
lies  in  Dodge  Coxmty.  The  A-Line  runs 
down  the  face  of  a  107-foot  bluff  on  the 
south  side  of  the  river  crossing.  Several 
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natiurally  caused  landslides  have 
occurred  on  the  face  of  this  bluff. 
Although  the  A-Line  has  not  suffered 
any  physical  damage.  Northern  cannot 
predict  the  timing,  location,  and 
magnitude  of  a  future  landslide. 
Consistent  with  Northern's  goal  to 
provide  safe  and  reliable  natural  gas 
service,  Northern  states  that  it  has 
decided  to  remove  the  A-Line  river 
crossing.  Northern  further  states  that  it 
will  be  able  to  provide  the  capacity 
required  to  meet  current  firm 
obligations  through  existing  facilities. 
Thus,  the  proposed  abandoiunent  of 
facilities  would  not  result  in  the 
abandonment  of  service  to  any  of 
Northern's  existing  customers.  Northern 
estimates  it  would  spend  $410,000  to 
remove  the  2,200  feet  of  16-inch 
diameter  pipe  on  the  A-Line  and  the 
appurtenant  bridge  structure. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  21,  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  psuty 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Comments  and 
protests  may  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Any  questions  regarding  the 
application  should  be  directed  to  Keith 
L.  Petersen,  Director,  Certificates  and 
Reporting  for  Northern,  1111  South 
103rd  Street.  Omaha,  Nebraska  68124, 
phone  number  (402)  398-7421,  or  Don 
Vignaroli,  Senior  Regulatory  Analyst  at 
(402)  398-7139. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 


other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission.  A  person  does 
not  have  to  intervene,  however,  in  order 
to  have  comments  considered.  A  person, 
instead,  may  submit  two  copies  of  such 
comments  to  the  Secretary  of  the 
Commission.  Commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Comments  will  not  be  required 
to  serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  other  parties  or  issued  by  the 
Commission,  and  vdll  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
coiul. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30983  Filed  12-5-O0;  8:45  am] 

BILUNG  CODE  6717-01-V 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -35-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application 

November  30,  2000. 

Take  notice  that  on  November  21, 
2000,  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CPOl-35-000  an 


application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  certain  pipeline 
looping  facilities  on  its  South  Georgia 
Facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www'ferc.fed.us./ 
online/rims.htm  (call  (202)  208-2222  for 
assistance). 

Southern  states  that  on  August  1 , 
2000,  South  Georgia  Natural  Gas 
Company  (South  Georgia),  which  had 
been  a  wholly  owned  subsidiary  of 
Southern,  was  merged  into  Southern. 
Southern  states  that  the  former  South 
Georgia  facilities  are  now  owned  and 
operated  by  Southern  as  part  of  its 
system  and  known  as  the  South  Georgia 
Facilities.  Southern  further  states  that 
customers  benefiting  from  the  South 
Georgia  Facilities  continue  to  pay  rates 
applicable  only  to  the  South  Georgia 
Facilities  pursuant  to  the  May  31,  2000, 
Order  on  Uncontested  Settlement  and 
Granting  Certificate  Authorization  in 
Docket  No.  RP99-496-000,  et  al. 

Southern  states  that  South  Georgia 
conducted  an  open  season  that  expired 
on  July  14,  2000,  to  determine  whether 
any  shippers  were  interested  in 
acquiring  long-term  Rate  Schedule  FT 
service  on  the  South  Georgia  Facilities. 
As  a  result  of  the  open  season.  Southern 
states  that  it  has  entered  into  long-term 
service  agreements  with  seven  shippers 
who  have  collectively  subscribed  for  a 
total  of  1 7,000  Mcf  per  day  of  firm 
transportation  service  on  Southern's 
South  Georgia  Facilities.  Southern  states 
that  in  order  to  provide  this  service,  it 
seeks  authorization  to  construct  and 
operate  7.1  miles  of  16-inch  pipeline 
looping  on  the  12-inch  main  line  of  the 
South  Georgia  Facilities.  Southern 
further  states  that  the  pipeline  looping 
wall  extend  from  the  discharge  side  of 
Southern's  Holy  Trinity  Compressor 
Station  in  Russell  Coimty,  Alabama  to 
the  beginning  of  its  16-inch  loop  in 
Stewart  County,  Georgia. 

Southern  states  that  the  estimated  cost 
oif  the  proposed  project  is  $6.0  million. 
Southern  further  states  that  the  project 
will  be  financed  through  the  use  of 
available  cash  on  hand  and  cash  from  ' 
operations.  Southern  states  that  it  plans 
to  include  the  costs  and  revenues 
attributable  to  the  proposed  facilities  in 
the  cost  of  service  and  revenues  for  its 
South  Georgia  Facilities  on  a  roUed-in 
basis  in  future  rate  proceedings. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
John  Griffin,  Southern  Natural  Gas 
Company.  Post  Office  Box  2563, 
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Birmingham,  Alabama  35202-2563,  call 
(205)  325-7133. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  21.  2000, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 


The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  conunents  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001{a){l)(iii) 
and  the  instructions  on  the 
Conmiission's  web  site  at  httpJ/ 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30984  Filed  12-5-00;  8:45  am) 

BiujNO  CODE  enr-oi-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -11 2-000] 

Texas  Eastern  Transmission 
Corporation:  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  28,  2000. 

Take  notice  that  on  November  22, 
2000,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  Sixth 
Revised  Volume  No.  1 ,  Sixth  Revised 
Volmne  No.  1  and  Sixth  Revised  Sheet 
No.  647  to  be  effective  on  January  1, 
2001. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  remove  from  Section 
16  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff  certain  provisions 
that  are  no  longer  applicable,  to  revise 
the  phone  number  of  the  person  to 


whom  complaints  should  be  directed 
regarding  Texas  Eastern's  compliance 
with  the  Commission's  gas  marketing 
affiliate  rules  and  to  provide  for  the 
posting  on  Texas  Eastern  s  Internet  Web 
site  of  information  regarding  shared 
operating  employees  and  shared 
facilities,  as  well  as  any  physical  office 
space  barriers  and  card  key  protections 
that  may  be  necessitated  by  virtue  of 
shared  office  space,  consistent  with 
Commission  precedent. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm.  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30986  Filed  12-5-00;  8:45  am] 

BILUNO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -34-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

November  30.  2000. 

Take  notice  that  on  November  20, 
2000,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  42301,  in  Docket 
No.  CPOl-34-000  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  for 


Transco  to  abandon  certain  pipeline 
facilities,  located  in  offshore  Texas, 
which  are  portions  of  the  North  Padre 
Island  Gathering  System  and  the  Central 
Texas  Gathering  System  (North  Padre 
and  Central  Texas  Gathering  Systems), 
by  transfer  to  Williams  Gas  Processing- 
Gulf  Coast  Company.  L.P.  (WGP),  an 
affiliate  of  Transco,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
virww. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Transco  proposes  to  abandon  3.83 
miles  of  10-inch  pipeline  and  18.79 
miles  of  20-inch  pipeline  of  the  North 
Padre  Gathering  System,  located  in  the 
North  Padre  Island  Area  and  the  North 
Padre  Island  Area  East  Addition, 
offshore  Texas  by  transfer  to  WFP. 
Transco  also  proposes  to  abandon  4.96 
miles  of  6-inch  pipeline,  4.19  miles  of 
8-inch  pipeline,  3.77  miles  of  10-inch 
pipeline,  64.79  miles  of  12-inch 
pipeline,  11.56  miles  of  16-inch 
pipeline,  116.48  miles  of  20-inch 
pipeline,  23.42  miles  of  24-inch 
pipeline,  and  41.15  miles  of  30-inch 
pipeline  of  the  Central  Texas  Gathering 
System,  located  in  the  Galveston  Area, 
the  Brazos  Area,  the  Brazos  Area  South 
Addition,  the  Matagorda  Island  Area, 
and  the  Mustang  Island  Area  East 
Addition,  offshore  Texas  by  transfer  to 
WGP.  Transco  advises  that  the  facilities 
will  be  transferred  at  net  book  value, 
which  has  been  calculated  at 
$34,893,250  as  of  October  31,  2000. 

Transco  also  requests  authorization  to 
abandon  its  Rate  Schedule  X-66,  under 
which  Transco  states  that  gas  has  not 
flowed  since  1989.  Transco  asserts  that 
it  has  either  notified  or  has  caused  the 
notification  of  the  affected  parties  of  its 
intent  to  terminate  and  abandon  the 
affected  services,  and  WGP  will  begin 
discussions  with  the  affected  parties  for 
continued  service. 

WGP  has  concurrently  filed  a  petition 
for  a  declaratory  order  in  Docket  No. 
CPOl-32-000  requesting  that  the 
Commission  determine  that  WGP's 
acquisition,  ownership,  and  operation  of 
the  facilities  at  issue  not  subject  WGP  or 
any  portion  of  WGP's  facilities,  rates,  or 
services  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act. 

Any  questions  regarding  the 
application  should  be  directed  to 
Randall  R.  Conklin,  Vice  President  and 
General  Coimsel.  and  Gisela  Cherches, 
Senior  Attorney  at  (713)  215-2000, 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396,  Houston, 
Texas  77251. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 


this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  21,  2000. 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  ^tion  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Conmiission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
requfred  to  serve  copies  of  filed 
docimients  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 


environmental  aspects  of  the  projects. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Beginning  November  1 .  2000, 
comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbeU.htm. 

U  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30982  Filed  12-5-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOl-32-000] 

Williams  Gas  Processing — Gulf  Cost 
Company,  L.P.;  Notice  of  Petition  for 
Declaratory  Order 

November  30.  2000. 

Take  notice  that  on  November  20. 
2000,  Williams  Gas  Processing — Gulf 
Coast  Company.  L.P.  (WGP).  P.O.  Box 
1396,  Houston,  Texas  77251,  in  Docket 
No.  CPOl-32-000  filed  a  petition  for  a 
declaratory  order  requesting  that  the 
Commission  declare  that  certain 
pipeline  facilities  located  almost 
entirely  in  offshore  waters  on  the  Outer 
Continental  Shelf  (OCS),  offshore  Texas 
to  be  acquired  from  WGP's  affiliate. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  would  have  the 
primary  function  of  gathering  of  natural 
gas  and  would  thereby  be  exempt  from 
the  Commission's  jurisdiction  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act, 
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all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

WGP  states  that  the  pipeline  facilities 
at  issue  consist  of  portions  of  the  North 
Padre  Island  Gathering  System  (North 
Padre)  and  the  Central  Texas  Gathering 
System  (Central  Texas).  Specifically, 
WGP  states  that  the  North  Padre 
facilities  consist  of  3.83  miles  of  10-inch 
pipeline  that  begins  in  North  Padre 
Island  (NPI)  Block  967  and  ends  at  NPI 
Block  956  and  18.79  miles  of  20-inch 
pipeline  that  begins  in  East  Addition 
Block  A-42  and  ends  at  NPI  Block  956, 
offshore  Texas.  WGP  states  that  the 
Central  Texas  facilities  consist  of  4.96 
miles  of  6-inch  pipeline,  4.19  miles  of 
8-inch  pipeline,  3.77  miles  of  10-inch 
pipeline,  64.79  miles  of  12-inch 
pipeline,  11.56  miles  of  16-inch 
pipeline,  116.48  miles  of  20-inch 
pipeline,  23.42  miles  of  24-inch 
pipeline,  and  41.15  miles  of  30-inch 
pipeline  in  the  Brazos  Area  Block  538, 
offshore  Texas. 

Under  a  Transfer  and  Assignment 
Agreement  entered  into  by  WGP  and 
Transco,  WGP  indicates  that  it  will 
provide  gathering  services  in  a  manner 
consistent  with  open  access  and  non- 
discriminatory principles.  WGP  advises 
that  no  customers  presently  receive 
direct  sales  service  from  the  subject 
facilities  pursuant  to  right-of-way 
agreements  or  other  sales  agreements, 
therefore,  no  direct  sales  service  will  be 
terminated  as  a  result  of  the  transfer. 

WGP  states  that  the  primary  function 
of  the  facilities  is  gathering,  consistent 
with  the  criteria  set  forth  in  Farmland 
hidustries,  hic.  (23  FERC  H  61,063 
(1983)),  as  modified  in  subsequent 
orders,  and  in  Sea  Robin  Pipeline  Co. 
(87  FERC  1161,384  (1999),  reh'g  denied, 
92  FERC  1161,072  (2000)). 

WGP  advises  that  this  petition  is  a 
companion  to  Transco's  concurrently 
filed  application  in  Docket  No.  CPOl- 
34-000  to  abandon  the  subject  facilities 
by  transfer  to  WGP. 

Any  questions  regarding  the 
application  should  be  directed  to  Steve 
Springer,  Senior  Vice  President,  at  (713) 
439-2454,  Williams  Gas  Processing-Gulf 
Coast  Company,  L.P.,  Houston,  Texas 
77251. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
December  21,  2000,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 


the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natxu-al  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rides.  Beginning  November  1,  2000, 
comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  The  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandomnent  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediu-e  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WGP  to  appear  or  be 
represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30981  Filed  12-5-00;  8:45  am] 

BILUrKS  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Proposed  Change  in  Land 
Rights,  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

November  30,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Change  in 
Land  Rights. 

b.  Project  No:  2738-049. 

c.  Date  Filed:  September  27,  2000. 


d.  Applicant:  New  York  State  Electric 
and  Gas  Corporation  (NYSEG). 

e.  Name  of  Project:  Saranac  River 
Hydroelectric  Project. 

f.  Location:  The  subject  parcel  is 
located  upstream  from  the  Kents  Falls 
dam,  near  the  Kents  Falls  Reservoir,  in 
Clinton  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Carol  A. 
Howland,  Project  Envfroimiental 
Specialist,  NYSEG,  P.O.  Box  5224, 
Binghamton,  New  York.  13902,  (607) 
729-2551. 

i.  FERC  Contact:  Any  questions 
concerning  this  notice  should  be 
addressed  to  Paul  Friedman  at  (202) 
208-1108;  e-mail: 
paul.friedman@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions,  or  protests:  ]anuary  5,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Please  include 
the  Project  No.  (2738-049)  on  any 
comments  or  motions  filed.  Comments 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission  web  site  at  http:// 
www.ferc.fed/efi/doorbell.htm. 

k.  Description  of  Project:  The  Kents 
Falls  development  consists  of:  (1)  a  172- 
foot-wide,  59-foot-high,  concrete  gravity 
dam;  (2)  a  reservoir  with  a  surface  area 
of  43  acres;  (3)  a  penstock;  (4)  a 
powerhouse;  (5)  headworks;  (6)  surge 
tank;  and  (7)  appurtenant  facilities.  The 
change  in  land  rights  would  be  for  a  101 
acre  parcel  located  within  the  project 
boundary  for  the  Kents  Falls 
development.  The  purpose  of  the 
change  in  land  rights  is  to  allow  the 
licensee  to  convey  project  lands  to 
Clinton  County,  to  allow  for  the  future 
expansion  of  the  county's  adjacent 
existing  land  fill. 

1.  Locations  of  this  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  The  filing  may  be 
viewed  on  http://www/ferc/ 
fed.us.online/rims.htm  (call  (202)  208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  sections  385.210, 
.211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capited  letters  the  title 
"COMMENTS," 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST"  OR 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  emd  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Agency  Comments — The  Commission 
invites  federal,  state,  and  local  agencies 
to  file  comments  on  the  described 
application.  (Agencies  may  obtain  a 
copy  of  the  application  directly  from  the 
applicant.  The  application  may  be 
viewed  on  the  web  site  at 
wrww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.)  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  the  Commission  will 
presume  that  the  agency  has  none.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  applicant's 
representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-30980  Filed  12-5-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Recreation  Plan  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

November  30,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Recreation  Plan. 

b.  Project  No.:  10810-015. 

c.  Date  Filed:  December  15,  1999. 

d.  Applicant:  Wolverine  Power 
Corporation. 

e.  Name  of  Project:  Small  wood 
Project. 

f.  Location:  The  project  is  located  on 
the  Tittabawassee  River  in  Hay 
Township,  Gladwin  County,  Michigan. 
The  project  does  not  occupy  any  Federal 
or  tribal  lands. 

g.  Field  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Anthony 
Gamage,  Operations  Manager, 
Wolverine  Power  Corporation,  6000  S. 
M-30,  P.O.  Box  147,  Edenville, 
Michigan  48620. 

i.  FERC  Contact:  Steve  Naugle. 
steven.naugle@ferc.fed.us,  202-219- 
2805. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  6,  2001.  All 
documents  (original  and  eight  copies) 
should  be  filed  with  Mr.  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm.  Please 
reference  the  following  niunber,  P- 
10810-015,  on  any  comments  or 
motions  filed. 

k.  Description  of  the  Applicant:  The 
application  is  a  proposed  recreation 
plan  required  by  article  409  of  the 
project  license.  The  plan  provides  for  a 
fishing  access  site  at  the  project  dam, 
including  a  barrier-free  fishing  pier  on 
the  shoreline  dike  near  the  dam,  a 
tailwater  fishing  pier,  a  15-vehicle 
parking  area  with  designated  barrier-free 
parking  spaces,  a  barrier-free  restroom, 
connecting  access  paths,  and  directional 
signs;  a  canoe  portage  around  the 
project  dam;  and  signs  that  identify  the 
project's  recreational  facilities.  The  plan 
also  includes  design  drawings  for  the 
proposed  recreation  facilities,  a  cost 
estimate  for  constructing  the  facilities, 
and  a  schedule  for  completing 
construction  of  the  facilities. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street,  NE,  Room  2A, 
Washington,  DC  20426,  or  by  calling 
202-208-1371.  The  application  may  be 
viewed  on-line  at  http:www.ferc.fed.us/ 


online/rims.htm  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requfrements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comment  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ".  OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Mail  Stop  PJ-12.1, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-30985  Filed  12-5-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-6912-5] 

Notice  of  Deficiency  for  Clean  Air  Act 
Operating  Permits  Program; 
Commonwealtti  of  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  deficiency. 

SUMMARY:  Pursuant  to  its  authority  at  40 
CFR  70.4{i)(l)  and  70.10(b)(1),  EPA  is 
publishing  this  Notice  of  Deficiency  for 
the  Commonwealth  of  Kentucky's  Clean 
Air  Act  Title  V  Operating  Permits 
Program.  The  Notice  of  Deficiency  is 
based  upon  EPA's  finding  that  the 
Commonwealth's  audit  privilege  and 
immunity  law.  KRS  224.01-040.  unduly 
restricts  Kentucky's  ability  to 
adequately  administer  and  enforce  the 
criminal  enforcement,  civil  penalty  and 
public  access  provisions  of  its  Title  V 
program,  which  has  previously  been 
granted  interim  approval  status. 
Therefore,  Kentucky's  Title  V  program 
no  longer  meets  minimum  federal 
requirements  for  program  approval. 
Publication  of  this  notice  is  a 
prerequisite  for  withdrawal  of 
Kentucky's  Tide  V  program  approval, 
but  does  not  effect  such  a  withdrawal. 
Withdrawal  of  interim  program 
approval,  if  necessary,  will  be 
accomplished  through  subsequent 
rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Pierce,  Title  V  Program  Manager,  Air. 
Pesticides  &  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street 
S.W.,  Adanta,  Georgia  30303-8909, 
(404) 562-9124. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Action 

EPA  is  publishing  a  Notice  of 
Deficiency  for  the  Clean  Air  Act  (CAA 
or  Act)  Title  V  program  of  the 
Commonwealth  of  Kentucky,  which  was 
granted  interim  approval  on  December 
14,  1995.  This  document  is  being 
published  to  satisfy  40  CFR  70.4(i)(l) 
and  70.10(b)(1),  which  provide  that  EPA 
shall  publish  in  the  Federal  Register  a 
notice  of  any  determination  that  a  Title 
V  permitting  authority  is  not  adequately 
administering  or  enforcing  a  40  CFR 
part  70  program.  The  deficiency  being 
noticed  relates  to  Kentucky's  audit 
privilege  and  immunity  law,  KRS 
224.01-040,  which  places  undue 
restrictions  on  the  Commonwealth's 
ability  to  adequately  administer  and 
enforce  its  Title  V  program.  Because  of 
restrictions  contained  within 


Kentucky's  audit  privilege  and 
immunity  law,  the  Natural  Resources 
and  Environmental  Protection  Cabinet 
(Cabinet)  may,  in  some  circimistances, 
be  unable  to:  (1)  Seek  criminal 
remedies,  including  fines,  (2)  recover 
civil  penalties  for  any  violation,  and  (3) 
make  available  to  the  public  all 
materials  available  to  the 
Commonwealth  that  are  relevant  to  a 
permit  decision.  Therefore,  Kentucky's 
legal  authority  no  longer  meets  the 
requirements  of  the  TiUe  V  program  and 
40  CFR  part  70. 

TiUe  V  of  the  Act  provides  for  the 
approval  of  state  programs  for  the 
issuance  of  operating  permits  that 
incorporate  the  applicable  requirements 
of  the  Act.  To  receive  Title  V  program 
approval,  a  state  permitting  authority 
must  submit  a  program  to  EPA  that 
meets  certain  minimum  criteria,  and 
EPA  must  disapprove  a  program  that 
fails,  or  withdraw  an  approved  program 
that  subsequently  fails,  to  meet  these 
criteria.  These  criteria  include 
requirements  that  the  state  permitting 
authority  have  authority  to  "assure 
compliance  by  all  sources  required  to 
have  a  permit  under  this  subchapter 
with  each  applicable  standard, 
regulation  or  requirement  under  this 
chapter."  CAA  502(b)(5)(A).  In  addition, 
the  state  permitting  authority  must  have 
authority  "to  recover  civil  penalties  in 
a  maximum  amount  of  not  less  than 
$10,000  per  day  for  each  violation,  and 
provide  appropriate  criminal  penalties." 
CAA  502fb)(5)(E).  The  state  permitting 
authority  must  also  have  authority  "to 
make  available  to  the  public  any  permit 
application,  compliance  plan,  permit, 
and  monitoring  or  compliance  report 
under  section  7661b(e)  of  this  title, 
subject  to  the  provisions  of  section 
7414(c)  of  this  tide."  CAA  502(b)(8). 
These  requirements  are  echoed  in  the 
operating  permit  program  approval 
regulations  promulgated  at  40  CFR  part 
70.  See  40  CFR  70.4(b)(3)(i), 
70.4(b)(3)(viii),  70.8(h)(2),  and  70.11(a)- 
(b). 

EPA  interprets  section  502(b)(5)(E)  of 
the  CAA  to  mean  that  to  have  adequate 
criminal  enforcement  authority, 
criminal  fines  must  be  recoverable 
against  any  person:  (1)  Who  knowingly 
violates  any  applicable  Title  V 
requirement,  any  Title  V  permit 
condition,  or  any  Tide  V  fee  or  filing 
requirement;  (2)  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  Title  V  form,  notice, 
or  report  required  by  a  Title  V  permit; 
and  (3)  who  knowingly  renders 
inaccurate  any  required  Tide  V 
monitoring  device  or  method.  40  CFR 
70.11(a)(3)(ii)  and  (iii).  The  Kentucky 


audit  privilege  and  immunity  law 
provides  that  an  environmental  audit 
report  shall  be  privileged  and  shall  not 
be  admissible  as  evidence  in  any  legal 
action  in  any  civil,  criminal,  or 
administrative  proceeding.  KRS  224.01- 
040(3).  To  meet  the  requirements  of  an 
approvable  part  70  program  and  the 
requirements  of  40  CFR  70.11(a){3)(ii) 
and  (iii),  Kentucky  law  must  allow 
Cabinet  officials  an  imfettered  right  to 
access  evidence  in  criminal  proceedings 
and  to  use  evidence  of  criminal  conduct 
contained  in  an  audit  to  assess  criminal 
fines  and  remedies.  In  addition, 
requirements  contained  in  the  Kentucky 
audit  privilege  and  immunity  law  such 
as  the  private  hearing  prior  to  the  use  of 
an  audit  report  and  the  need  to  establish 
probable  cause  with  an  independent 
source  may  significantly  impede 
criminal  investigations  and 
prosecutions  and  further  render 
Kentucky's  criminal  enforcement 
authority  inadequate  (letter  dated 
January  12,  1998  ft-om  John  H. 
Hankinson,  Jr.,  Regional  Administrator, 
EPA  Region  4  to  James  E.  Bickford, 
Secretary,  Natinal  Resources  and 
Environmental  Protection  Cabinet, 
Commonwealth  of  Kentucky).  Because 
of  these  provisions  in  KRS  224.01-040, 
Kentucky  no  longer  meets  the 
requirements  for  Title  V  program 
approval.  To  have  an  approvable  Title  V 
program,  any  Kentucky  audit  privilege 
and  immunity  law  must  make  the 
privilege  outlined  in  the  current  law 
inapplicable  to  criminal  proceedings 
and  also  must  provide  unfettered  access 
to  information  in  criminal  proceedings. 

EPA  also  interprets  section 
502(b)(5)(E)  of  the  CAA  to  mean  that  to 
have  adequate  civil  penalty  authority, 
Kentucky  must  retain  full  authority  to 
assess  civil  penalties  for  any  violation, 
including  violations  of  (1)  Any 
applicable  requirement;  (2)  any  permit 
condition;  (3)  any  fee  or  filing 
requirement;  (4)  any  duty  to  allow  or 
carry  out  inspection,  entry,  or 
monitoring  activities;  and  (5)  any 
regulation  or  orders  issued  by  the 
Commonwealth.  40  CFR  70.11(a)(3)(i). 
Kentucky's  audit  privilege  and 
immimity  law  provides  immunity  from 
all  civil  penalties  if  certain  conditions 
are  met.  However,  to  meet  the 
requirements  of  an  approvable  part  70 
program  and  the  requirements  of  40  CFR 
70.11(a)(3)(i),  Kentucky  must  retain  the 
ability  to  collect  penalties  based  on 
economic  gain  from  noncompliance 
when  it  is  significant  (letter  dated  July 
12,  1996  from  John  H.  Hankinson,  Jr., 
Regional  Administrator,  EPA  Region  4 
to  James  E.  Bickford,  Secretary,  Natiu-al 
Resources  and  Environmental 


Protection  Cabinet,  Commonwealth  of 
Kentucky).  The  concept  of  economic 
benefit  relates  to  any  economic  gain  a 
violator  may  have  realized  as  a  result  of 
noncompliance  regardless  of  when  these 
gains  occur.  Although  correspondence 
from  Kentucky  to  EPA  addresses  the 
benefit  that  might  accrue  after  discovery 
and  disclosiire  (letter  dated  February  12, 
1997  from  James  E.  Bickford,  Secretary, 
Natural  Resources  and  Environmental 
Protection  Cabinet,  Commonwealth  of 
Kentucky  to  John  H.  Hankinson,  Jr., 
Regional  Administrator,  EPA  Region  4), 
the  relevant  time  frame  for  determining 
economic  benefit  is  the  entire  period  of 
noncompliance  including  prior  to 
discovery  and  disclosure  (e.g.,  facility 
operates  for  two  years  without  installing 
required  air  emissions  control 
equipment).  Because  KRS  224.01-040 
precludes  the  Cabinet  from  recouping 
economic  benefit  when  the  conditions 
of  KRS  224.01-040  are  met,  Kentucky 
lacks  the  legal  authority  to  recover  a 
penalty  for  "every  violation"  and 
therefore  no  longer  meets  the 
requirements  for  Title  V  program 
approval.  In  subsequent  correspondence 
between  Kentucky  and  EPA,  including  a 
letter  dated  March  27,  1997  from  Glenda 
J.  Curry,  General  Counsel,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Commonwealth  of 
Kentucky  to  John  H.  Hankinson,  Jr., 
Regional  Administrator,  EPA  Region  4; 
and  a  letter  dated  January  12,  1998  from 
John  H.  Hankinson,  Jr.,  Regional 
Administrator,  EPA  Region  4  to  James  E. 
Bickford,  Secretary,  Natural  Resources 
and  Environmental  Protection  Cabinet, 
Commonwealth  of  Kentucky,  these 
issues  were  discussed  and  EPA  urged 
Kentucky  to  remedy  them.  To  date, 
Kentucky  has  not  effected  these 
changes.  To  have  an  approvable  TiUe  V 
program,  any  Kentucky  audit  privilege 
and  immunity  law  must  restore  full  civil 
penalty  authority  to  the  Tide  V  program 
by  allowing  for  the  collection  of  civil 
penalties  where  violations  result  in 
significant  economic  benefit  to  the 
violator  as  a  consequence  of  its 
noncompliance  with  Tide  V. 

EPA  interprets  section  502(b)(8)  of  the 
CAA  to  mean  that  to  have  adequate 
public  access  authority,  Kentucky  must 
assure  that  the  public  have  access  to 
certain  information,  including  copies  of 
the  permit  draft,  the  application,  all 
relevant  supporting  materials,  including 
those  set  forth  in  40  CFR  70.4(b)(3)(viii), 
and  all  other  materials  available  to  the 
permitting  authority  that  are  relevant  to 
the  permit  decision.  Kentucky's  audit 
privilege  and  immunity  law  provides 
that  documents,  communications,  data, 
reports,  or  other  information  required  to 


be  collected,  developed,  maintained, 
reported,  or  made  available  to  a 
regulatory  agency  pursuant  to  this  law 
or  any  other  Federal,  state  or  local  law 
shall  not  be  privileged.  KRS  224.01- 
040(6).  This  language  potentially  limits 
public  access  to  information  and 
renders  Kentucky's  legal  authority  to 
ensure  public  access  to  certain 
information  inadequate.  Therefore 
Kentucky  no  longer  meets  the 
requirements  for  Tide  V  program 
approval.  To  meet  the  requirements  of 
an  approvable  part  70  program  and  the 
requirements  of  40  CFR  70.4(b)(3){viii) 
and  40  CFR  70.8(h)(2),  any  Kentucky 
audit  privilege  and  immunity  law  must 
provide  that  documents, 
communications,  data,  reports,  or  other 
information  required  to  be  collected, 
developed,  maintained,  reported,  or 
made  available  to  a  regulatory  agency  or 
any  other  person  shall  not  be  privileged. 
This  issue  was  discussed  in  a  letter, 
dated  January  12,  1998  from  John  H. 
Hankinson,  Jr.,  Regional  Administrator, 
EPA  Region  4  to  James  E.  Bickford, 
Secretary,  Natural  Resources  and 
Environmental  Protection  Cabinet, 
Commonwealth  of  Kentucky,  and  EPA 
urged  Kentucky  in  that  letter  to  correct 
it.  To  date,  Kentucky  has  not  effected 
these  changes.  To  have  an  approvable 
Tide  V  program  any  Kentucky  audit 
privilege  and  immunity  law  must 
provide  the  public  with  access  to 
information  available  to  the 
Commonwealth  that  is  relevant  to  a 
Title  V  permit  decision. 

40  CFR  70.4(k),  70.10(b)  and  70.10(c) 
provide  that  EPA  may  withdraw  a  40 
CFR  part  70  program  approval,  in  whole 
or  in  part,  whenever  the  permitting 
authority's  legal  authority  no  longer 
meets  the  requirements  of  Part  70  and 
the  permitting  authority  fails  to  take 
corrective  action.  40  CFR  70.10(b)  sets 
forth  the  procedures  for  program 
withdrawal,  and  requires  as  a 
prerequisite  to  withdrawal  that  the 
permitting  authority  be  notified  of  any 
finding  of  deficiency  by  the 
Administrator  and  that  the  document  be 
published  in  the  Federal  Register. 
Today's  document  satisfies  this 
requirement  and  constitutes  a  finding  of 
program  deficiency.  If  Kentucky  has  not 
taken  significant  action  to  assure 
adequate  administration  and 
enforcement  of  the  program  vrithin  90 
days  after  publication  of  this  notice  of 
deficiency,  and  has  not  corrected  the 
above-idendfied  deficiencies  by  June  2, 
2001,  then  EPA  will  take  action  to 
withdraw  Kentucky's  Tide  V  program 
approval,  and  may  apply  any  of  the 
sanctions  specified  in  section  179(b)  of 


die  Act.  40  CFR  70.4(k)  and  70.10(b)(2)- 
(4). 

This  notice  of  deficiency  is  not  itself 
a  proposal  to  withdraw  Kentucky's  Title 
V  program  approval.  Consistent  with  40 
CFR  70.10(b)(2).  EPA  will  wait  90  days 
to  determine  whether  the 
Commonwealth  has  taken  significant 
action  to  correct  the  above-identified 
deficiencies.  Consistent  with  40  CFR 
70.4(i)(l)  and  70.10(b)(4),  EPA  will  wait 
until  June  2,  2001  to  determine  whether 
Kentucky  has  corrected  the  deficiencies. 
Any  proposal  to  withdraw  approval  of 
Kentucky's  Title  V  program  will  occiu" 
after  June  2.  2001. 

n.  Administrative  Requirements 

As  noted  above,  publication  of  this 
Notice  of  Deficiency  does  not  effect  a 
withdrawal  of  the  Commonwealth  of 
Kentucky's  Title  V  program.  Program 
withdrawal,  if  necessary,  will  be 
accomplished  through  a  subsequent 
notice-and-comment  rulemaking.  This 
action  does  not:  (1)  Impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4);  (2)  requfre  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875  (58  FR  58093, 
October  28,  1993)  or  Executive  Order 
13084  (63  FR  27655,  May  10,  1998);  or 
(3)  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898  (59 
FR  7629,  February  16,  1994).  The  Office 
of  Management  and  Budget  has 
exempted  this  action  from  review  under 
Executive  Order  12866  (58  FR  51735. 
October  4,  1993).  Because  this  action  is 
not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Furthermore,  this  action  does  not 
contain  any  information  collections 
subject  to  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
And  because  this  action  is  a  Notice  of 
Deficiency  and  does  not  constitute  a 
rule,  Executive  Order  13045:  Protection 
of  Children  from  Envfronmental  Health 
Risks  and  Safety  Risks  does  not  apply. 
For  the  same  reason.  Executive  Order 
13132:  Federalism  and  section  112(d)  of 
the  National  Technology  Transfer  , 

Advancement  Act  of  1995  do  not  apply. 

Dated:  November  29,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  liegion  4. 
[FR  Doc.  00-31051  Filed  12-05-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-004391;  FRL-6757-1] 

Pesticide  Program  Dialogue 
Committee  (PPDC);  Notice  of  Invitation 
for  Nominations  of  Qualified 
Candidates  to  t>e  Considered  for 
Appointment  to  EPA's  PPDC 

AGENCY:  Environmental  Protection 
Agency  fEPA). 
ACTION:  Notice. 

SUMMARY:  EPA's  Office  of  Pesticide 
Programs  (OPP)  is  inviting  nominations 
of  qualified  candidates  to  consider  for 
appointment  to  the  Pesticide  Program 
Dialogue  Conmiittee  (PPDC).  EPA 
renewed  the  Charter  for  the  PPDC  in 
November  1999  for  a  two-year  term. 
EPA  intends  to  seek  renewal  of  the 
PPDC  Charter  for  another  two-year  term 
in  November  2001  in  accordance  with 
the  Federal  Advisory  Committee  Act,  5 
U.S.C,  App.2  section  9(c). 
DATES:  Nominations  will  be  accepted 
until  5  p.m.  on  December  29,  2000. 
ADDRESSES:  Nominations  should  be 
submitted  in  writing  to  Margie 
Fehrenbach,  Designated  Federal  Officer 
for  PPDC,  Office  of  Pesticide  Programs, 
(7501C),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC;  e-mail  address: 
fehrenbach.margie@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Margie  Fehrenbach,  Designated 
Federal  Officer  for  PPDC,  Office  of 
Pesticide  Programs,  (7501C),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-4775  or  (703) 305-7090;  fax 
number:  (703)  308-4776;  e-mail  address: 
Fehrenbach . Margie@epa  gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  concerned 
about  implementation  of  the  Food 
Quality  Protection  Act  (Public  Law  104- 
170)  which  was  passed  in  1996  to 
strengthen  the  nation's  system  for 
regulating  pesticides  on  food;  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act;  and  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  PPDC  was 
established  in  1995  to  provide  a  forum 
for  a  diverse  group  of  stakeholders  to 
provide  advice  and  recommendations  to 
EPA  regarding  pesticide  regulatory  and 
policy  issues.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 


action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  regarding  PPDC,  go  directly 
to  the  Home  Page  for  EPA's  Office  of 
Pesticide  Programs  at  http:// 
www.epa.gov/pesticides/  and  select 
ppdc. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
all  PPDC  meetings  and  workgroups 
under  docket  control  number  OPP- 
00439.  The  administrative  record 
consists  of  the  docimients  specifically 
referenced  in  this  notice,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  the  Pesticide  Program 
Dialogue  Committee  and  its 
workgroups,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBl).  This  administrative 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociiments.  The  public  version  of 
the  administrative  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fi'om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

3.  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington.  DC  20460. 


m.  Background 

The  Office  of  Pesticide  Programs  is 
entrusted  with  the  responsibility  of 
ensuring  the  safety  of  the  American  food 
supply,  the  protection  and  education  of 
those  who  apply  or  are  exposed  to 
pesticides  occupationally  or  through  use 
of  products  from  unreasonable  risk,  and 
general  protection  of  the  environment 
and  special  ecosystems  fi'om  potential 
risks  posed  by  pesticides. 

The  Pesticide  Program  Dialogue 
Committee  (PPDC)  is  a  federal  advisory 
committee  under  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463.  It  was  established  in  September 
1995  for  a  two-year  term  and  renewed 
in  November  1997  and  November  1999. 
PPDC  provides  advice  and 
recommendations  to  the  Office  of 
Pesticide  Programs  on  a  broad  range  of 
pesticide  regulatory,  policy  and  program 
implementation  issues  that  are 
associated  with  evaluating  and  reducing 
risks  from  use  of  pesticides. 

EPA  intends  to  appoint  members  to 
one-  or  two-year  terms.  An  important 
consideration  in  EPA's  selection  of 
members  will  be  to  maintain  balance 
and  diversity  of  experience  and 
expertise.  EPA  also  intends  to  seek 
broad  geographic  representation  from 
the  following  sectors:  environmental/ 
public  interest  and  consumer  groups; 
farm  worker  organizations;  pesticide 
industry  and  trade  associations; 
pesticide  user,  grower,  and  commodity 
groups;  Federal  and  State/local/Tribal 
governments;  the  general  public; 
academia;  and  public  health 
organizations. 

Potential  candidates  should  submit 
the  following  information:  name, 
occupation,  organization,  position, 
address,  telephone  number  and  a  brief 
resume  containing  their  backgroimd. 
experience,  qualifications  and  other 
relevant  information  as  part  of  the 
consideration  process.  Any  interested 
person  and/organization  may  submit  the 
name(s)  of  qualified  persons. 

Copies  of  the  PPDC  charter  are  filed 
with  appropriate  committees  of 
Congress  and  the  Library  of  Congress 
and  are  available  upon  request. 

List  of  Subjects 

Environmental  protection,  Pesticides, 
Inerts.  PPDC. 

Dated:  November  28,  2000. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  00-30916  Filed  12-05-00;  8:45  am] 

BILLING  CODE  6560-SO-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100162;  FRL-6757-4J 

Arctic  Slope  Regional  Corporation 
(ASRC)  Aerospace;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Arctic  Slope  Regional  Corporation 
(ASRC)  Aerospace  in  accordance  with 
40  CFR  2.307(h)(3)  and  2.308(i)(2). 
ASRC  Aerospace  has  been  awarded  a 
contract  to  perform  work  for  OPP,  and 
access  to  this  information  will  enable 
ASRC  Aerospace  to  fulfill  the 
obligations  of  the  contract. 
DATES:  ASRC  Aerospace  will  be  given 
access  to  this  information  on  or  before 
December  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
^  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  703-305-7248;  e- 
mail  address:  johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this. 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://vvrww.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations." 
'Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 


imder  the  "Federal  Register — 

Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

II.  Contractor  Requirements 

Under  contract  number  68-W0-0102, 
work  assignment  001,  the  contractor 
will  perform  the  following: 

The  Public  Information  and  Records 
Integrity  Branch  in  responding  to 
Freedom  of  Information  Act  (FOIA) 
requests  and  public  inqufries 
expeditiously  shall  use  contractor 
services  to  perform  distinct  tasks  in  a 
multi-task  response  process,  such  as 
gathering  records  identified  as 
responsive  by  EPA,  filling  out  standard 
response  forms  in  accordance  with 
office  procedm-es,  packaging  the 
response  after  completion  by  the  EPA 
caseworker,  compiling  documents  to 
assist  information  collection  activities, 
and  managing  an  OPP/FOIA  website 
and  records/internal  computer  systems 
associated  with  this  work. 

The  contractor  will  process  FOIA 
requests  assigned  to  OPP  and  maintain 
appropriate  case  files  and  records  which 
may  involve  all  pending  and  registered 
sensitive  information. 

The  contractor  must  have  access  to 
CBI  in  order  to  conduct  records 
management  activities  associated  with 
the  OPP's  FOIA  and  public  response 
activities. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contract 
described  in  this  docuiment  involves 
work  that  is  being  conducted  in 
cormection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  imder 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regiilatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
ASRC  Aerospace,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  imauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  ASRC  Aerospace  is  required  to 
submit  for  EPA  approval  a  security  plan 
imder  which  any  CBI  will  be  secured 


and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  ASRC  Aerospace 
until  the  requirements  in  this  document 
have  been  fully  satisfied.  Records  of 
information  provided  to  ASRC 
Aerospace  will  be  maintained  by  EPA 
Project  Officers  for  the  contract.  All 
information  supplied  to  ASRC 
Aerospace  by  EPA  for  use  in  cormection 
with  the  contract  will  be  returned  to 
EPA  when  ASRC  Aerospace  has 
completed  its  work. 

List  of  Subiects 

Environmental  protection.  Business 
and  industry,  Govenunent  contracts. 
Government  property.  Security 
Ineasures. 

Dated:  Novemlser  28.  2000. 
Joanne  Martin, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  00-31061  Filed  12-5-O0;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34203F;  FRL-675S-2] 

Chlorpyrifos;  Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
cancellation  order  that  was  signed 
November  27.  2000.  aimouncing  the  use 
deletions  and  cancellations  as  requested 
by  the  companies  that  hold  the 
registrations  of  pesticide  products 
containing  the  active  ingredient 
chlorpyrifos  and  accepted  by  EPA, 
pursuant  to  section  6(f)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  This  order  follows  up  a 
September  20,  2000,  notice  of  receipt  of 
requests  for  amendments  to  delete  uses 
and  receipt  of  a  request  for  registration 
cancellations.  In  that  notice,  EPA 
indicated  that  it  would  issue  an  order 
confirming  the  voluntary  use  deletions 
and  registration  cancellations.  Any 
distribudon,  sale,  or  use  of  canceled 
chlorpyrifos  products  is  only  permitted 
in  accordance  with  the  terms  of  the 
existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  The  cancellations  are  effective 
December  1 ,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Myers,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
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Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 
telephone  number:  (703)  308-8589;  fax 
number:  (703)  308-8041;  e-mail  address: 
myers.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufactm-e.  sell,  distribute,  or  use 
chlorpyrifos  products.  The 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq.,  as  added  by  the  Small  Business 
Regidatory  Enforcement  Fairness  Act  of 
1996.  does  not  apply  because  this  actioa 
is  not  a  nUe,  for  purposes  of  5  U.S.C. 
804(3).  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  TOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Homepage  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  chlorpyrifos,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  to  http://www.epa.gov/ 
pesticides/op/chlorpyrifos.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34203D.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
conunents  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

In  a  memorandum  of  agreement 
(Agreement)  effective  June  7.  2000.  EPA 
and  a  number  of  registrants  of  pesticide 
products  containing  chlorpyrifos  agreed 
to  several  voluntary  measures  that  will 
reduce  the  potential  exposure  to 
children  associated  with  chlorpyrifos 
containing  products.  Shortiy  thereafter. 
EPA  and  several  other  pesticide 
registrants  of  manufacturing-use 
products  containing  chlorpyrifos  signed 
ancillary  agreements  in  which  the 
parties  agreed  to  comply  with  the  terms 
of  the  June  7.  2000.  agreement.  EPA 
initiated  the  negotiations  with 
registrants  after  finding  chlorpyrifos.  as 
currendy  registered,  was  an  exposure 
risk  especially  to  children.  As  part  of 
the  Agreement,  the  signatory  registrants 
that  hold  the  pesticide  registrations  of 
manufacturing-use  pesticide  products 
containing  chlorpyrifos  have  asked  EPA 
to  cancel  their  registrations  for  these 
products.  In  addition,  these  companies 
asked  EPA  to  cancel  or  amend  their 
registrations  for  end-use  products 
containing  chlorpyrifos.  Pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  EPA  annoimced  the  Agency's 
receipt  of  these  requests  from  the 
registrants  on  September  20,  2000  (65 
FR  56886).  With  respect  to  the 
registration  amendments,  the  companies 
have  asked  EPA  to  amend  end-use 
product  registrations  to  delete  the 
following  uses:  all  termite  control  uses 
(these  will  be  phased  out);  all 
residential  uses  (except  for  ant  and 
roach  baits  in  child  resistant  packaging 
(CRP)  and  fire  ant  mound  drenches  for 
public  health  purposes  by  licensed 
applicators  and  mosquito  control  for 
public  health  purposes  by  public  health 
agencies);  all  indoor  non-residential 
uses  (except  ship  holds,  industrial 
plants,  manufactiiring  plants,  food 
processing  plants,  containerized  baits  in 
CRP,  and  processed  wood  products 
treated  during  the  manufacturing 
process  at  the  manufacturing  site  or  at 


the  mill);  all  outdoor  non-residential 
sites  (except  golf  courses,  road  medians, 
industrial  plant  sites,  fence  posts,  utility 
poles,  railroad  ties,  landscape  timbers, 
logs,  pallets,  wooden  containers,  poles, 
posts,  processed  wood  products, 
manhole  covers  and  underground  utility 
cable  and  conduits;  and  fire  ant  moimd 
drenches  for  public  health  purposes  by 
licensed  applicators  and  mosquito 
control  for  public  health  purposes  by 
public  health  agencies);  and  use  on 
tomatoes  and  post-bloom  apple  trees. 
With  respect  to  the  registration 
cancellations,  the  companies  have 
submitted  replacement  applications  for 
registration  with  new  labeling  that 
would  also  eliminate  all  of  these  uses. 
In  addition,  the  companies  agreed  to 
limit  the  maximum  chlorpjrifos  end-use 
dilution  to  0.5%  active  ingredient  (a.i.) 
for  termiticide  uses  that  will  be  phased 
out,  limit  the  maximum  label 
application  rate  for  outdoor  non- 
residential use  on  golf  courses,  road 
medians,  and  industrial  plant  sites  to  1 
Ib/a.i.  per  acre,  and  either  classify  all 
new/amended  chlorpyrifos  products 
(except  baits  in  CRP)  as  Restricted  Use 
or  package  the  products  in  large 
containers,  depending  on  the 
formulation  type,  to  ensure  that 
remaining  chlorpyrifos  products  are  not 
available  to  homeowners.  In  return,  EPA 
stated  that  with  this  Agreement,  it  had 
no  ciurent  intention  to  initiate  any 
cancellation  or  suspension  proceedings 
imder  section  6(b)  or  6(c)  of  FIFRA  with 
respect  to  the  issues  addressed  in  the 
Agreement. 

On  September  20,  2000,  (65  FR  56886) 
(FRL-6743-7),  EPA  published  in  the 
Federal  Register  a  notice  of  the 
Agency's  receipt  of  amendments  and 
cancellations  for  manufactiuing-use 
products  and  associated  end-use 
products  for  signatories  of  the 
Memorandum  of  Agreement  that  was 
signed  on  June  7,  2000  and  subsequent 
ancillary  agreements.  A  copy  of  the 
Memorandum  of  Agreement  that  was 
signed  on  June  7,  2000  is  located  in 
docket  conti-ol  number  OPP-34203D. 

B.  Requests  for  Voluntary  Cancellation 
of  Manufacturing-Use  Products 

Pursuant  to  the  Agreement  and  FIFRA 
section  6(f)(1)(A),  the  registrants  have 
submitted  requests  for  voluntary 
cancellation  of  registrations  for  their 
manufacturing-use  products.  The 
registrations  for  which  cancellations 
were  requested  are  identified  in  the 
following  Table  1. 


Table  1 . — Manufacturing-Use 

Product  Registration  Cancella- 
tion Requests 


Company 


Avenfis  Envi- 
ronmental 
Science 
USA 


Verdant 
Brands, 
Inc. 

McLaughlin 
Gonmley 
King  Com- 
pany 


Reg.  No. 


432-570 


432-^71 


432-615 


432-649 


432-661 


432-662 


432-682 


432-692 


Product 


432-718 


432- 
1019 


432- 
1095 

432- 
1104 

432- 
1106 

769-690 


1021- 
1215 


1021- 

1220 
1021- 

1221 
1021- 

1434 
1021- 

1438 


Uttratec  Insecticide 

w/SBP-1382/ 

Chlorpyrifos 

Trans.  EC. 

1.6%— 16% 
Uttratec  Insecticide 

w/SBP-1382/ 

Chlorpyrifos 

Trans.E.C.  3.2% 

-  16% 
Ultrateclnsecticide 

w/ 

ChlorpyrifosEsbi- 
othrin  Trans.E.C. 
2.5%  -25% 
Uttrateclnsecticide 
w/SBP-1382/ 
Chlorpyrifos 
Trans.E.C.  1.6% 

-  16% 
Ultrateclnsecticide 

w/Chlorpyrifos/ 

EstiothrinTrans. 
Ultrateclnsecticide 

w/ 

ChlorpyrifosTra- 

ns.  Emuls.  25% 
Ultrateclnsecticide 

w/Chlorpyrifos/ 

Pyr/PBO 

Trans.Emuls.  1.5 

-7.5-15 
Ultrateclnsecticide 

w/SBP-1382/ 

Chlorpyrifos 

Trans. 

E.C.3.2%-16% 

LO 
SBP-1382/ 

Chlorpyrifos 

Trans.E.C.  3.2% 

-  16%  LO  For 
Pres.  Spray 

Niagara  P-D 

SResidual 

Insecticidelnter- 

mediate 
PyrenoneDursban 

Aqueous  Base 
PyrenoneDursban 

W-B 
PyrenoneDursban 

Aqueous  Base  II 
SMCP  DFC- 

4Formulators 

Concentrate 
Pyrocide  Inter- 
mediate 7129 


D-Trans  Inter- 
mediate 1957 

Pyrocide  Inter- 
mediate 7130 

Esbiol  Intemiediate 
2235 

D-Trans  Inter- 
mediate 2247 


Table  l .— Manufacturing-Use 

Product  Registration  Cancella- 
tion Requests— Continued 


Company 

Reg.  No. 

Product 

1021- 

Multicide  Inter- 

1444 

mediate  2253 

1021- 

D-Trans  Inter- 

1506 

mediate  2321 

1021- 

Multicide  Con- 

1707 

centrate  2748 

1021- 

Muttictde  Inter- 

1717 

mediate  2745 

Griffin  LLC 

1812- 

Questor  MUP  In- 

429 

S6CTiCiO€ 

Cheminova, 

4787-27 

Chlorpyrifos  Tech- 

Inc. 

nical 

4787-29 

Cyren  MUC 

4787-30 

Cyren  150  Con- 
centrate 

4787-32 

Cyren  RT 

3M  Com- 

10350- 

Dursban  20  MEC 

pany 

10 

Makhteshim- 

11678- 

Pyrinex 

Agan  of 

45 

Chlorpyrifos  In- 

North 

secticide 

America 

Inc. 

Platte  Chem- 

34704- 

Chlorpyrifos  Tech- 

ical Com- 

801 

nical 

pany 

Luxembourg 

42519- 

DorsanTechnical 

Industries 
(Pamol) 

17 

Ltd. 
Insecta 

Sales  & 

Research, 

Inc. 
Micro-Flo 

Company 
Control  Solu- 

tions,lnc. 
Dow 

AgroScie- 

nces  LLC 


i  45600-6    '  Insecta  No.  105 


51036- 
217 

53883- 
34 

62719- 
15 

62719- 

44 
62719- 

45 
62719- 

66 

62719- 
76 


Chlorpyrifos61.5% 

MUP 
Martin's  6  lb. 

Chlorpyrifos 
Dursban  F  Insec- 

tiddal  Chemical 

Dursban  R 
Dursban  30  SEC 

Durstian  HF  Insec- 
ticidal  Con- 
centrate 

Lentrek  6 


62719- 

Dursban  W  Insec- 

78 

ticidal  Chemical 

62719- 

XRM-5222 

225 

Gharda 

70907-1 

Chlorpyrifos  Tech- 

USA, Inc. 

nical 

70907-6 

Chlorpyrifos  6 
Manufacturing 
Concentrate 

70907- 

Chtorpyrifos  4 

14 

Manufacturing 
Concentrate 

In  the  Federal  Register  notice 
published  on  September  20,  2000,  EPA 


requested  public  comment  on  the 
voluntary  cancellation  and  use  deletion 
requests,  and  provided  a  30-day 
conmient  period.  The  registrants 
requested  that  the  Administrator  waive 
the  180-day  period  provided  under 
FIFRA  section6(f)(l)(C).  One  public 
conmient  was  submitted  to  the  docket  in 
response  to  EPA's  request  for 
comments. This  comment  was  a  generic 
comment  on  the  overall 
organophosphate  process  focusing  on 
the  development  of  a  new  process  for 
review  of  the  organophosphate 
pesticides  that  did  not  relate  to  this 
action  specifically. 

C.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

In  addition  to  requesting  voluntary 
cancellation  of  manufacturing-use 
products,  several  registrants  have 
submitted  requests  for  voluntary 
cancellation  of  some  of  their 
registrations  for  end-use  pesticide 
products  containing  chlorpyrifos.  The 
end-use  registrations  for  which 
cancellation  was  requested  are 
identified  in  the  following  Table  2. 

Table  2.— End-Use  Product  Reg- 
istration Cancellation  Requests 


Company     1  Reg.  No. 


1 

Aventis  Envi-  '  432-566 

ronmental 

Science 

USA 

432-567 


Product 


Verdant 
Brands, 
Inc. 


432-568 


432-569 


432- 
1027 

432- 

1059 
432- 

1101 
432- 

1107 


769-562 


769-576 


SBP-1382/ 
Chlorpyrifos 
Transparent 
Emulsion  Spray 
0.05%  ■•■  0.5% 

SBP-1382/ 
ChtorpyrifosTra- 
nsparent  Emul- 
sion Dilutable 
Cone.  1.6%  •«■ 
16% 

Ultratec  Insecticide 
w/  SBP-1382/ 
ChtorpyTrans. 
EM.DII.Conc. 
3.2%  -t-  16% 

SBP-1382/ 
ChlorpyrifosTra- 
nsparent  Emul- 
sion SprayO  1  % 
+  0.5% 

PyrenoneDursljan 
Roach  &  Ant 
Spray 

PyrenoneDurstian 
Dual  Use  EC 

AqueousResidual 
Spray 

Pyrenone  Dursban 
Water-Based 
Pressurized 
Spray 

Mole  Cricket  Bait 
D 

Sureco  Indoor 
Pest  Control 


76236 
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Table  2.— End-Use  Product  Reg- 
istration Cancellation  Re- 
quests—Continued 


Table  3. — End-Use  Product  Reg- 
istration Amendment  Requests— 
Continued 


Table  3. — End-Use  Product  Reg- 
istration Amendment  Requests— 
Continued 


Company 

Reg.  No. 

Product 

769-578 

Sureco  Yard  and 
Kennel  Spray 
Concentrate 

769-607 

R&M  InsectSpray 
wittiResmethrirV 
Durstjan 

769-666 

Dursban  1E  Insec- 
ticide 

769-668 

SMCP  DA/217  In- 
secticide 

769-672 

SMCP  Residual 
Roach  Spray 

769-685 

SMCP  Dursban 
Household  In- 
secticide 

769-694 

SMCPXtraban 
Roach  Con- 
centrate 

769-697 

SMCP  Dursban 
Plus  Turf  Insecti- 
cide 

769-715 

SMCP  Lawn-Gard 
Spray 

769-716 

SMCP  Lawn  and 
Ornamental 
Spray 

769-717 

Dursban  .8% 
Granular  Insecti- 
cide 

769-721 

SMCP  Dursban 
Granular  Insecti- 
cide 

769-731 

SMCP  Home  Lawn 
and  Ornamental 
Spray 

769-735 

SMCP  Dursban 
Cricket  Bait  200 

769-737 

SMCP  Blatta-Bits 
Roach  Bait  In- 
secticide 

769-738 

Frank's  Finest 
Roach/Flea 
Spray 

769-781 

AFC  Residual  In- 
sect Spray 

769-800 

Superior  Dursban 
4E  Emulsifiable 
Concentrate 

769-801 

Superior  Dursban 
2E 

769-804 

Superior  Delve 
Concentrate 

769-826 

Sureco  T.A.S.K 

769-827 

Dursban  Plus 
Dichlovos 

769-828 

Dursban  1.4%  G 

769-829 

SMCP  32^1-7 

Fertilizer  with 
Dursban 

769-831 

SMCP  40-0-0 
with  Dursban 

769-873 

Dursban  135  EC 

769-880 

Pratt  Dursban  250 
EC 

769-936 

Wamer  Enter- 
prises Residual 
Spray 

769-952 

Dursban  G5 
Granular 

Company 

Reg.  No. 

Product 

769-953 

Pratt  Dursban 
G232  Granular 
Lawn  Insect 
Control  for  Pro- 
fessional Use 

769-962 

Ulti-Mate  Home- 
owner Pest  Con- 
trol Concentrate 

McLaughlin 

1021- 

Pyrocide  Con- 

Gonnley 

1362 

centrate  7254 

King  Com- 

pany 

1021- 

Pyrocide  Residual 

1416 

Contact  Spray 
7335 

1021- 

Esbiol  Residual 

1435 

Contact  Spray 
2236 

1021- 

D-Trans  Con- 

1439 

centrate  2249 

1021- 

D-Trans  Residual 

1605 

Spray  2580 

1021- 

Evercide  Residual 

1668 

Spray  2640 

1021- 

Evercide  Residua! 

1693 

Pump  Spray 
2641 

1021- 

Multicide  Pressur- 

1716 

ized  Ant  and 
Roach  Spray 
27451 

Griffin  LLC 

1812- 

Pyrinex  4EC  In- 

427 

secticide 

1812- 

Pyrinex  2  EC  Area 

428 

Insecticide 

1812- 

Questor  LO  Insec- 

443 

ticide 

3M  Com- 

10350- 

Duratrol  Yard 

pany 

12 

Spray  Con- 
centrate 

Luxembourg 

42519- 

Dorsan  4E-41 

Industries 

18 

(Pamol) 

Ltd. 

Micro-Flo 

51036- 

Chlorpyrifos  0.5% 

Company 

102 

RTU 

51036- 

Chlorpyrifos  4E  LO 

118 

Insecticide 

51036- 

Chlorpyrifos  1 E 

119 

5103&- 

Chloroban  4-E 

223 

51036- 

Chlorpyrifos  5.3% 

303 

Control  Solu- 

53883- 

Martin's  Surrender 

tions,  Inc. 

36 

Chlorpyrifos  TC 

53883- 

Martin's 

37 

Chlorpyrifos  2E 

53883- 

Martin's  Dursban 

49 

1 L  Lawn  and  Or- 
namental Plant 
Insecticide 

53883- 

Martin's  Dursban 

53 

Pest  Control 

53883- 

Martin's  Termite 

55 

and  Soil  Insect 
Control 

Company 

Reg.  No. 

Product 

Dow 

62719- 

Dursban  25W 

AgroScie- 

22 

nces  LLC 

62719- 

Lorsban  4E 

23 

62719-     • 

Lorsban  1-PE 

29 

• 

62719- 

Dursban  4  Plus 

41 

62719- 

Dursban  WB05 

46 

* 

62719- 

Dursban  LO 

55 

62719- 

Dursban  1-12  In- 

56 

secticide 

62719- 

Dursban  ME 

74 

62719- 

Lorsban  7.5  G 

85 

62719- 

Dursban  50  DF 

163 

62719- 

Dursban  WB05  III 

197 

62719- 

Dursban  Lawn  and 

235 

Omamental  In- 
secticide 

62719- 

Dursban  50WSP 

252 

Insecticide  in 
Water  Soluble 
Packets 

62719- 

Dursban  NXS-4 

269 

62719- 

Dursban  NXS05 

281 

62719- 

Dursban  ME02  + 

283 

ETOC 

62719- 

Dursban  NXS-6 

284 

62719- 

Dursban  ME  1.7 

298 

Cheminova, 

67760-5 

Cyren  IE 

Inc. 

67760- 

Cheminova 

22 

Chlorpyrifos  4E- 
AG-SG 

67760- 

Cyren  Turf  and  Or- 

23 

namental  Insec- 
ticide 

67760- 

Cyren  1/2  G 

24 

Granular  Insecti- 
cide 

67760- 

Cyren  1G 

25 

67760- 

Cyren  2E  XL 

32 

Platte  Chem- 

2393- 

Hopkins  Lincoln 

ical  Com- 

245 

Granules 

pany 

34704- 

Hopkins  Lincoln 

305 

Granules 

34704- 

Dursban  1  Coated 

413 

Granules 

34704- 

Clean  Crop 

449 

Chlorpyrifos 
1.1 4G  Insecti- 
cide and  Fer- 
tilizer 

Company 

Reg.  No. 

Product 

- 

34704- 

Clean  Crop 

523 

Dursban  Insect 
Spray 

34704- 

Pest  Control  for 

526 

Home  and  Gar- 
den 

34704- 

Dursban  4E 

541 

34704- 

Clean  Crop 

748 

Household  In- 
sect Spray 

34704- 

Clean  Crop 

765 

Dursban  1 

In  the  Federal  Register  notice 
published  on  September  20,  2000,  EPA 
requested  public  comment  on  the 
volimtary  cancellation  and  use  deletion 
requests,  and  provided  a  30-day 
comment  period.  The  registrants 
requested  that  the  Administrator  waive 
the  180-day  period  provided  under 
FIFRA  section  6(f)(1)(C). 

Requests  for  voluntary  amendments 
to  delete  uses  from  the  registrations  of 
end-use  products.  Pursuant  to  section 
6(f)(1)(A)  of  FIFRA,  the  signatory 
registrants  have  also  submitted  requests 
to  amend  all  of  their  other  end-use 
registrations  of  pesticide  products 
containing  chlorpyrifos  to  delete  the 
aforementioned  uses.  The  registrations 
for  which  amendments  to  delete  uses 
were  requested  are  identified  in  the 
following  Table  3. 

Table  3.— End-Use  Product 
Registration  Amendment  Requests 


Company 

Reg.  No. 

Product/SLNs 

Verdant 

769-641 

Dursban 

Brands. 

2Elnsecticide 

Inc. 

769-662 

SMCP  Dursban 
.5%  Granular  In- 
secticide 

769-679 

Dursban  1% 
Granular  Insecti- 
cide 

769-680 

Dursban  Mole 
Cricket  Bait 

769-699 

Dursban  4E  Insec- 
ticide 

769-726 

Dursban  1G 
Granular  Insecti- 
cide 

769-808 

Banzol 

769-«25 

SMCP  Dursban 
2.5%  G  Insecti- 
cide 

769-940 

Dursban  Plus  In- 
secticide 

Griffin  LLC 

1812- 

Chlorfos  4E  Insec- 

403 

trcide 

Company 

Reg.  No. 

Product/SLNs 

1812- 

Chlorfos  15G 

404 

3M  Com- 

10350- 

MEC  Chlorpyrifos 

pany 

22 

Livestock 
Premise  Spray 
Concentrate 

Platte  Chem- 

34704- 

Clean  Crop 

kal  Com- 

55 

Chlorpyrifos  1/ 

pany 

2G  Turf  Insecti- 
cide 

34704- 

Chlorpyrifos  2E 

65 

34704- 

Clean  Crop 

66 

Chlorpyrifos  4E 
Insecticide 

34704- 

Durst)an  2  Coated 

423 

Granules 

34704- 

Clean  Crop 

448 

Durstian  1G  In- 
sectrcide 

34704- 

Chlorpyrifos-thiram 

587 

7.5-7.5G 

34704- 

Clean  Crop 

693 

Chtorpyrifos 
SOWPSeed 
Treater 

Luxembourg 

42519- 

Dorsan  4E-45 

Industries 

19 

(Pamol) 

Ltd. 

42519- 

Dorsan  2E 

20 

42519- 

Dorsan  4E 

21 

Insecta 

45600-1 

Insecta 

Sales  & 

Research, 

Inc. 

45600- 

Insecta  1000 

11 

45600- 

Insecta  for  Man- 

17 

holes 

Control  Solu- 

53883- 

Martin's  Dursban 

tions,  Inc. 

48 

Insecticide  Gran- 
ules 

53883- 

Martin's  Durst)an 

52 

21/2%  Insecti-  ^s* 
cide  Granules 

Micro-Flo 

51036- 

Chlorpyrifos  1/2% 

Gomparty 

117 

Bait 

51036- 

Micro-flo 

122 

Chlorpyrifos  Ter- 
mite Con- 
centrate 

51036- 

Micro-Flo 

152 

Chlorpyrifos  2E 

51036- 

Chtorpyrifos1% 

153 

Bait 

51036- 

Chlorpyrifos  4-E 

154 

Insecticide 

51036- 

Micro-Flo 

216 

Chlorpyrifos  4E 
Wood  Treatment 

51036- 

1%  Chlorpyrifos 

220 

Granule 

51036- 

Chtorpyrifos  2.5% 

247 

G 

Company 

Reg.  No. 

Product/SLNs 

51036- 

Chlorpyrifos  2.32 

259 

Bait 

51036- 

Chlorpyrifos  1/2% 

263 

Granule 

51036- 

Chlorpyrifos  2.32% 

264 

Granule 

51036- 

Chlorpyrifos  4  AG 

291 

5103&- 

Chlorpyrifos  15G 

300 

Dow 

62719- 

Dursban  4E  Insec- 

AgroScie- 

11 

tickle 

nces  LLC 

62719- 

Dursban  1/2  G 

14 

Granular 

62719- 

Lorsban  15G 

34 

62719- 

Dursban  Turf  In- 

35 

sectrcide 

62719- 

Lorsban  SOW  Wet- 

39 

taWe  Powder 
(SLNs; 
FL9000500, 
GA93000300) 

62719- 

Dursban  TC 

47 

62719- 

Dursban  1-0  In- 

54 

sectk:ide 

62719- 

Dursban  2E 

65 

62719- 

Dursban  SOW 

68 

62719- 

Dursban  WT  In- 

69 

secticidal  Wood 
Treatment 

62719- 

Dursban  SOW  in 

72 

Water  Soluble 
Packets 

62719- 

Lentrek  6  WT 

77 

62719- 

Dursban  ME20 

88 

Mkiroencap- 
sulated  Insecti- 
ckle 

62719- 

Dursban  ME04 

89 

Mcroencap- 
sulated  Insecti- 
cide 

62719- 

Dursban  ME02 

90 

Mtoroencap- 
sulated  Insecti- 
cide 

62719- 

Dursban  Pro 

166 

62719- 

Equity 

167 

62719- 

Dursban  1G  Insec- 

210 

ticide 

62719- 

Lorsban  SOW  In- 

221 

sectk:ide  in 
Water  Soluble 
Packets  (SLNs; 
FL92001000, 
GA93000400) 

62719- 

Dursban  4E-N 

254 

62719- 

Dursban  SOW 

255 

Nursery  in  Water 
Soluble  Packets 
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Table  3.— End-Use  Product  Reg- 
istration Amendment  Requests— 
Continued 


Company 

Reg.  No. 

Product/SLNs 

62719- 

Dursban  IF 

271 

62719- 

Dursban  2.5G 

276 

62719- 

Dursban  75WG 

293 

62719- 

Lorsban  30G 

295 

62719- 

Dursban  Plus  Fer- 

316 

tilizer  2 

Makhteshim- 

66222-3 

Pyrinex 

Agan  of 

Chlorpyrifos  4EC 

North 

America 

inc. 

66???-^ 

Pyrinex 
Chlorpyrifos 
Lawn  Chinch 
Bug  and  Sod 
Webworm  Con- 
trol 

• 

66???-5 

Pyrinex 
Chlorpyrifos 
Lawn  and  Orna- 
mental Insecti- 
cide w/  Dursban 
2E 

66222-6 

Pyrinex 
Chlorpyrifos 
Dursban  2E  In- 
secticide 

66222- 

Pyrinex 

• 

17 

Chlorpyrifos 
Termiticide  Con- 
centrate 

Cheminova, 

67760-6 

Cyren  2E 

Inc. 

67760-7 

Cyren  4E  Insecti- 
cide 

67760- 

Cyren  TC 

10 

67760- 

Cyren  2  TC 

31 

Gharda 

70907-2 

Regatta  4E 

USA.  Inc. 

Chlorpyrifos  Pro- 
fessional Insecti- 
cide 

70907^ 

Pilot  4E 

■ 

Chlorpyrifos  Ag- 
ricultural Insecti- 
cide 

70907-7 

Navigator  4  TC 
Chlorpyrifos  Ter- 
mite Con- 
centrate 

70907-8 

Pilot  SOW 
Chlorpyrifos  Ag- 
ricultural Insecti- 
cide 

70907-9 

Regatta  SOW 
Chlorpyrifos  Pro- 
fessional Insecti- 
cide 

70907- 

Navigator  4WT 

13 

Chlorpyrifos 
Wood  Treatment 
Concentrate 

In  the  Federal  Register  notice 
published  on  September  20,  2000,  EPA 
requested  public  comment  on  the 
voiimtary  cancellation  and  use  deletion 
requests,  emd  provided  a  30-day 
comment  period.  The  registrants 
requested  that  the  Administrator  waive 
the  180-day  period  provided  under 
FIFRA  section  6(f)(1)(C). 

in.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA,  EPA 
is  approving  the  requested  use  deletions 
and  the  requested  registration 
cancellations.  Accordingly,  the  Agency 
orders  that  the  registrations  identified  in 
Table  3  are  hereby  amended  to  delete 
the  following  uses:  All  post- 
construction  termite  control  uses, 
except  spot  and  local  treatment  (  use  of 
such  products  for  spot  and  local 
treatment  will  be  prohibited  after 
December  31,  2002  by  product  labeling); 
all  other  termite  control  uses,  effective 
December  31,  2004  (unless  EPA  has 
made  a  decision  prior  to  that  date  that 
preconstruction  use  may  continue);  all 
residential  uses  (except  for  ant  and 
roach  baits  in  child  resistant  packaging 
(CRP)  and  fire  ant  mound  drenches  for 
public  health  purposes  by  licensed 
applicators  and  mosquito  control  for 
public  health  purposes  by  public  health 
agencies):  all  indoor  non-residential, 
non-agricultural  uses  (except  ship 
holds,  industrial  plants,  manufacturing 
plants,  food  processing  plants, 
containerized  baits  in  CRP,  and 
processed  wood  products  treated  during 
the  manufacturing  process  at  the 
manufacturing  site  or  at  the  mill);  all 
outdoor  non-residential,  non- 
agricultural  sites  (except  golf  courses, 
road  medians,  industrial  plant  sites, 
fence  posts,  utility  poles,  railroad  ties, 
landscape  timbers,  logs,  pallets,  wooden 
containers,  poles,  posts,  processed  wood 
products,  manhole  covers  and 
underground  utility  cable  and  conduits; 
and  fire  ant  mound  drenches  for  public 
health  purposes  by  licensed  applicators 
and  mosquito  control  for  public  health 
purposes  by  public  health  agencies); 
and  use  on  tomatoes  and  post-bloom 
apple  trees  (except  for  tree  trimk  use). 
The  Agency  also  orders  that  the 
registrations  identified  in  Tables  1  and 
2  are  hereby  canceled.  Any  distribution, 
sale,  or  use  of  existing  stocks  of  the 
products  identified  in  Tables  1-3  in  a 
manner  inconsistent  with  the  terms  of 
this  Order  or  the  Existing  Stock 
Provisions  in  Unit  IV.  of  this  document 
will  be  considered  a  violation  of  section 
12(a)(2)(K)  of  FIFRA  and/or  section 
12(a)(1)(A)  of  FIFRA. 


IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
existing  stocks  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362,  June  26, 1991),  as  those  stocks  of 
a  registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation. 

A.  Manufacturing-Use  Products 

1.  Distribution  or  sale  .  The 
distribution  or  sale  of  existing  stocks  of 
any  manufacturing-use  product 
identified  in  Table  1  will  not  be  lawful 
under  FIFRA  as  of  December  27,  2000, 
except  for  the  purposes  of  returns  for 
relabeling  consistent  with  the  Jime  7, 
2000  Memorandum  of  Agreement, 
shipping  such  stocks  for  export 
consistent  with  the  requirements  of 
section  17  of  FIFRA,  or  for  proper 
disposal. 

2.  Use  for  producing  other 
manufacturing-use  products.  The  use  of 
existing  stocks  of  any  manufacturing- 
use  product  identified  in  Table  1  for 
formulation  into  any  other 
manufacturing-use  product  will  not  be 
lawful  imder  FIFTIA  as  of  December  1, 
2000  unless  such  product  bears  an  EPA- 
approved  label  that  is  consistent  with 
the  provisions  of  the  Agreement. 

3 .  Use  for  producing  end-use 
products — (i)  Restricted  use  and 
package  size  limitations,  (a)  The  use  of 
existing  stocks  of  any  manufacturing- 
use  product  identified  in  Table  1  for 
formulation  into  any  end-use  product 
that  is  an  emulsifiable  concentrate  (EC) 
will  not  be  lawful  under  FIFRA  as  of 
December  1,  2000,  unless  the  end-use 
product  is  labeled  for  restricted  use; 

(b)  The  use  of  existing  stocks  of  any 
manufacturing-use  product  identified  in 
Table  1  for  formulation  into  any  end-use 
product  labeled  for  any  agricultiual  use 
(other  than  cattle  ear  tags)  and  that  is 
not  an  EC,  will  not  be  lawful  under 
FIFRA  as  of  December  1,  2000,  unless 
the  product  is  either  labeled  for 
restricted  use  or  packaged  in  containers 
no  smaller  than  15  gallons  of  a  liquid 
formulation,  50  pounds  of  a  granular 
formulation,  or  25  pounds  of  any  other 
dry  formulation; 

(c)  The  use  of  existing  stocks  of  any 
manufacturing-use  product  identified  in 
Table  1  for  formulation  into  any  end-use 
product  labeled  solely  for  non- 
agricultural  uses  (other  than 
containerized  baits  in  Child  Resistant 
Packaging  (CRP))  and  that  is  not  an  EC, 
will  not  be  lawful  under  FIFRA  as  of 
December  1,  2000.  unless  the  product  is 
either  labeled  for  restricted  use  or 


packaged  in  containers  no  smaller  than 
15  gallons  of  a  liquid  formulation  or  25 
pounds  of  a  dry  formulation. 

(ii)  Use  in  products  labeled  for  use  on 
tomatoes  or  use  on  apple  trees  post 
bloom.  The  use  of  existing  stocks  of  any 
manufacturing-use  product  identified  in 
Table  1  for  formulation  into  end-use 
products  bearing  instructions  for  use  on 
tomatoes  or  use  on  apple  trees  following 
bloom  (except  for  tree  trunk  use)  will 
not  be  lawful  under  FIFRA  as  of 
December  1,  2000. 

(iii)  Use  in  products  labeled  for  other 
end-uses.  The  use  of  existing  stocks  of 
any  manufacturing-use  product 
identified  in  Table  1  for  formulation 
into  any  end-use  product  bearing 
instructions  for  any  of  the  following 
uses  will  not  be  lawful  under  FIFRA 
after  December  1,  2000: 

(a)  All  termite  control  uses,  unless  the 
end-use  product  bears  directions  for  use 
of  a  maximum  0.5%  chlorpyrifos  end- 
use  dilution; 

(b)  Post-construction  termite  control, 
except  for  spot  and  local  termite 
treatment,  provided  the  label  of  the  end- 
use  product  states  that  the  product  may 
not  be  used  for  spot  and  local  treatment 
after  December  31,  2002; 

(c)  Indoor  residential,  except  for 
containerized  baits  in  CRP; 

(d)  Indoor  non-residential,  except  for 
containerized  baits  in  CRP  and  products 
with  formulations  other  than  EC  that 
bear  labeling  solely  for  one  or  more  of 
the  following  uses:  Warehouses,  ship 
holds,  railroad  boxcars,  industrial 
plants,  manufacturing  plants,  food 
processing  plants,  or  processed  wood 
products  treated  diuing  the 
manufactiu"ing  process  at  the 
manufacturing  site  or  at  the  mill; 

(e)  Outdoor  residential,  except  for 
products  bearing  labeling  solely  for  one 
or  mors  of  the  following  public  health 
uses:  individual  fire  ant  mound 
treatment  by  licensed  applicators  or 
mosquito  control  by  public  health 
agencies; 

(f)  Outdoor  non-residential,  non- 
agricultural  except  for  products  that 
bear  labeling  solely  for  one  or  more  of 
the  following  uses:  golf  courses,  road 
medians,  and  industrial  plant  sites, 
provided  the  maximum  label 
application  rate  does  not  exceed  llb./ai 
per  acre;  mosquito  control  for  public 
health  purposes  by  public  health 
agencies;  individual  fire  ant  mound 
treatment  for  public  health  purposes  by 
licensed  applicators;  and  fence  posts, 
utility  poles,  railroad  ties,  landscape 
timbers,  logs,  pallets,  wooden 
containers,  poles,  posts,  processed  wood 
products,  manhole  covers  and 
underground  utiUty  cable  and  conduits. 


(iv)  Final  use  date  for  any 
manufacturing-use  product  labeled  for 
termite  control.  The  use  of  existing 
stocks  of  any  manufacturing-use 
product  identified  in  Table  1  for 
formulation  into  any  end-use  product 
labeled  for  termite  control  will  not  be 
lawful  imder  FIFRA  after  December  31, 
2004,  except  that  EPA  will  permit  the 
continued  use  for  the  manufacture  of 
end-use  products  labeled  solely  for  pre- 
construction termite  control  if  EPA  has 
issued  a  written  determination  that  the 
pre-construction  use  may  continue 
consistent  with  the  requirements  of 
FIFRA. 

4.  All  other  use  .  Any  use  of  existing 
stocks  of  a  canceled  manufacturing-use 
product  identified  in  Table  1  that  is  not 
otherwise  limited  by  this  order  may 
continue  until  such  stocks  are 
exhausted  provided  such  use  is  in 
accordance  with  the  existing  label  of 
that  product. 

B.  End-Use  Products 

1.  Distribution,  sale  of  products 
bearing  instructions  for  use  on  tomatoes 
or  apple  trees  post  bloom.  The 
distribution  or  sale  of  existing  stocks  by 
any  person  of  any  product  listed  in 
Table  2  or  3  that  bears  instructions  for 
post-bloom  application  to  apple  trees 
(other  than  tree  trunk  use)  or  use  on 
tomatoes  will  not  be  lawful  under 
FIFRA  after  December  31,  2000,  except 
for  the  purposes  of  returns  for  relabeling 
consistent  with  the  Jime  7,  2000 
Memorandum  of  Agreement,  shipping 
such  stocks  for  export  consistent  with 
the  requirements  of  section  17  of  FIFRA, 
or  proper  disposal.  Any  use  of  such 
products  for  post-bloom  application  to 
apple  trees  (other  than  tree  trunk  use)  or 
tomatoes  will  not  be  lawful  after 
December  31,  2000.  All  other  use  of 
such  products  may  continue  until  stocks 
are  exhausted,  provided  such  use  is  in 
accordance  with  the  existing  labeling  of 
that  product. 

2.  Distribution  or  sale  by  registrants 
of  products  bearing  other  uses —  (i) 
Restricted  use  and  package  size 
limitations.  Except  for  the  purposes  of 
returns  for  relabeling  consistent  with 
the  June  7,  2000  Memorandum  of 
Agreement,  shipping  for  export 
consistent  with  the  requirements  of 
section  17  of  FIFRA,  or  proper  disposal: 

(a)  The  distribution  or  sale  by 
registrants  of  existing  stocks  of  any  EC 
formulation  product  listed  in  Table  2  or 
3  that  is  an  EC  will  not  be  lawful  imder 
FIFRA  after  February  1,  2001  unless  the 
product  is  labeled  as  restricted  use; 

fb)  The  distribution  or  sale  by 
registrants  of  existing  stocks  of  any 
product  listed  in  Table  2  or  3  labeled  for 
any  agricultural  use  and  that  is  not  an 


EC,  will  not  be  lawful  under  FIFRA  after 
February  1,  2001,  unless  the  product  is 
either  labeled  for  restricted  use  or 
packaged  in  containers  no  smaller  than 
15  gallons  of  a  liquid  formulation,  50 
pounds  of  a  granular  formulation,  or  25 
pounds  of  any  other  dry  formulation; 

(c)  The  distribution  or  sale  by 
registrants  of  existing  stocks  of  any 
product  listed  in  Table  2  or  3  labeled 
solely  for  non-agricultural  uses  (other 
than  containerized  baits  in  CRP)  and 
that  is  not  an  EC,  will  not  be  lawful 
under  FIFRA  after  of  February  1 ,  2001, 
unless  the  product  is  either  labeled  for 
restricted  use  or  packaged  in  containers 
no  smaller  than  15  gallons  of  a  liquid 
formulaWon  or  25  poimds  of  a  dry 
formulation. 

(ii)  Prohibited  uses  .  Except  for  the 
purposes  of  returns  for  relabeling 
consistent  with  the  June  7,  2000 
Memorandum  of  Agreement,  shipping 
for  export  consistent  with  the 
requirements  of  section  17  of  FIFRA,  or 
proper  disposal,  the  distribution  or  sale 
of  existing  stocks  by  registrants  of  any 
product  identified  in  Table  2  or  3  that 
bears  instructions  for  any  of  the 
following  uses  will  not  be  lawful  under 
FIFRA  after  Februan^  1 ,  2001 : 

(a)  Termite  control,  imless  the 
product  bears  directions  for  use  of  a    ' 
maximum  0.5%  active  ingredient 
chlorpyrifos  end-use  dilution; 

(b)  Post-construction  termite  control, 
except  for  spot  and  local  termite 
treatment,  provided  the  label  of  the 
product  states  that  the  product  may  not 
be  used  for  spot  and  local  treatment 
after  December  31,  2002; 

(c)  Indoor  residential  except  for 
containerized  baits  in  CRP; 

(d)  Indoor  non-residential  except  for 
containerized  baits  in  CRP  and  products 
with  formulations  other  than  EC  that 
bear  labeling  solely  for  one  or  more  of 
the  follovtring  uses:  Warehouses,  ship 
holds,  railroad  boxcars,  industrial 
plants,  manufacturing  plants,  food 
processing  plants,  or  processed  wood 
products  treated  during  the 
manufacturing  process  at  the 
manufactiiring  site  or  at  the  mill; 

(e)  Outdoor  residential  except  for 
products  bearing  labeling  solely  for  one 
or  more  of  the  following  public  health 
uses:  individual  fire  ant  mound 
treatment  by  licensed  applicators  or 
mosquito  control  by  public  health 
agencies; 

(f)  Outdoor  non-residential,  non- 
agricultural  except  for  products  that 
bear  labeling  solely  for  one  or  more  of 
the  following  uses:  golf  courses,  road 
medians,  and  industrial  plant  sites, 
provided  the  maximum  label 
application  rate  does  not  exceed  llb./ai 
per  acre;  mosquito  control  for  public 
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health  purposes  by  public  health 
agencies;  individual  fire  ant  mound 
treatment  for  public  health  purposes  by 
licensed  applicators;  and  fence  posts, 
utility  poles,  railroad  ties,  landscape 
timbers,  logs,  pallets,  wooden 
containers,  poles,  posts,  processed  wood 
products,  manhole  covers,  and 
underground  utility  cable  and  conduits. 

3.  Retail  and  other  distribution  or 
sale,.  The  retail  sale  of  existing  stocks  of 
products  listed  in  Table  2  or  3  bearing 
instructions  for  the  prohibited  uses  set 
forth  in  Unit  IV.B.2.(ii)(a)-(f)  of  this 
document  will  not  be  lawful  under 
FIFRA  after  December  31,  2001.  Except 
as  otherwise  provided  in  this  order,  any 
other  distribution  or  sale  (for  example, 
return  to  the  manufacturer  for 
relabeling)  is  permitted  until  stocks  are 
exhausted. 

4.  Final  distribution,  sale  and  use 
date  for  preconstruction  termite  control. 
The  distribution,  sale  or  use  of  any 
product  listed  in  Table  2  or  3  bearing 
instructions  for  pre-construction 
termiticide  use  will  not  be  lawful  under 
FIFRA  after  December  31,  2005,  imless, 
prior  to  that  date,  EPA  has  issued  a 
written  determination  that  such  use  may 
continue  consistent  with  the 
requirements  of  FIFRA. 

5.  Use  of  existing  stocks.  Except  for 
products  bearing  those  uses  identified 
above  in  Units  IV.B.l.  and  IV.B.4.  of  this 
document,  EPA  intends  to  permit  the 
use  of  existing  stocks  of  products  listed 
in  Table  2  or  3  until  such  stocks  are 
exhausted,  provided  such  use  is  in 
accordance  with  the  existing  labeling  of 
that  product. 

List  of  Subjects 

Environmental  protection. 
Memorandum  of  Agreement,  Pesticides 
and  pests. 


Dated:  November  27,  2000. 
lack  E.  Housenger, 
A  cting  Director,  Special  Review  and 
Reregistration  Division,  Off  ice  of  Pesticide 
Programs. 

|FR  Doc.  00-30917  Filed  12-5-O0;  8:45  am] 

BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64053;  FRL-6755-6] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  January  5,  2001  unless 
indicated  otherwise. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  JamesA.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460.  Office  location 
for  commercial  courier  delivery, 
telephone  number  and  e-mail  address: 
Rm.  266A,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5761;  e-mail: 
hollins.james@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations"  "Regulations  an,d 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  Contact  James  A.  Hollins 
at  1921  Jefferson  Davis  Highway,  Crystal 
Mall  2,  Rm.  224,  Arlington,  VA, 
telephone  number  (703)  305-5761. 
Available  from  7:30  a.m.  to  4:45  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

II.  What  Action  is  the  Agency  Taking? 

This  Notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  eight  pesticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  number,  product  name, 
active  ingredient  and  specific  uses 
deleted. 


Table  1 .  —  Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations 


Registration  No. 

Product  Name 

Chemical  Name 

Delete  From  Label 

000264-00637 

Thiodan  Technical 

Endosulfan 

Sugarcane 

000279-02306 

Thiodan  Technical  Insecticide 

Endosulfan 

Sugarcane 

001812-00404 

Chlorfos  15G 

Chlorpyrifos 

Popcorn 

002724-00450 

Zoecon  9001  EW 

Propetamphos 

All  broadcast  and  spot  treatment,  including  all  residen- 
tial uses 

010163-00158 

Gowan  Chlorpyrifos  4E 

Chlorpyrifos 

Popcorn 

011678-00005 

Thionex  (Endosulfan)  Technical 

Endosulfan 

Sugarcane 

01971^-00319 

Velsicol  Technical  Endosulfan  Insecticide 

Endosulfan 

Sugarcane 

Table  1 .  —  Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations — Continued 


Registration  No. 

Product  Name 

Chemical  Name 

Delete  From  Label 

066222-00002 

Thionex  Endosulfan  50WP  Insecticide 

Endosulfan 

Alfalfa  grown  for  forage,  artichokes,  peas  (seed  crop 
only),   sugar  t>eets,   sunflowers,   leather  leaf  fern, 
omamentals  (greenhouse)  omamentals  (outdoors  — 
except  trees  and  shrubs) 

NOTE:  The  comment  period  has  been  waived  for  EPA  Registration  001812-00404,  002724-00450  and  010163-00158 


Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  January  5,  2001  unless 
indicated  otherwise,  to  discuss 


withdrawal  of  the  application  for 
amendment.  This  3(>--day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency's  approval  of  the  deletion. 


The  following  Table  2  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1,  in 
sequence  by  EPA  company  number. 


Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA  Company 
No. 


Company  Name  and  Address 


000264  Aventis  Cropscience  USA  LP,  2  T.W.  Alexander  Drive,  Research  Triangle  Park,  NC  27709. 

000279  FMC  Corp.  Agricultural  Products  Group,  1735  Mari<et  St,  Philadelphia,  PA  19103. 

001812  GriffinLLC,  Box  1847,  ValdostaGa  316,  GA  31603. 

002724  Wellmari<  International,  1 100  E.  Woodfield  Rd  ,  Suite  500,  Schaumburg,  IL  60173. 

010163  Gowan  Co.,  Box  5569,  Yuma  Az  853,  AZ  85366 

01 1678  Makhteshim  Chemical  Works,  Ltd,  c/o  Makhteshim-Agan  of  N.  America  Inc.,  551  Fifth  Ave,  Suite  1 100,  New  Yortc.  NY  10176. 

019713  Drexel  Chemical  Co,  1700  Channel  Ave.,  Box  13327,  Memphis,  TN  38113. 

066222  Makhteshim-Agan  of  North  America  Inc.,  551  Fifth  Ave,  Suite  1100,  New  Yorit,  NY  10176. 


III.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the^. 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

rv.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

1 .  By  mail:  Registrants  who  choose  to 
withdraw  a  request  for  use  deletion 
must  submit  such  withdrawal  in  writing 
to  James  A.  Hollins,  at  the  address  given 
above,  postmarked  January  5,  2001. 

2.  In  Person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Document 
Processing  Desk  (DPD),  Information 
Services  Branch,  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  266A,  Crystal 
Mall  2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  DPD  is  open  from 
8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
DPD  telephone  number  is  (703)  305- 
5263. 


3.  Electronically.  You  may  submit 
your  withdrawal  request  electronically 
by  e-mail  to:  hollins.james@epa.gov.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  IB-months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 

Dated:  November  16,  2000. 

Richard  D.  Schmitt, 

Associate  Director,  Information  Resources 
and  Services  Division,  Office  of  Pesticide 
Programs. 

[FTl  Doc.  00-31060  Filed  12-5-00;  8:45  a.m.] 
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ENVIRGNMEhfTAL  PROTECTION 
AGENCY 

[PF-978;  FRL-6748-9] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  Tolerances  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Envfronmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

dates:  Comments,  identified  by  docket 
control  number  PF-978,  must  be 
received  on  or  before  January  5,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-978  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Carol  E.  Frazer,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
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Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8810;  e-mail  address: 
frazer.carol@epa.gov. 

SUPPLEMErfTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of 

potentially  affected 

entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
978.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 


this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-978  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-978.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 


D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 


of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of 
these  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

List  of  Subiects 

Environmental  protection, 
Agricultvu-al  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  17,  2000. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represent  the  view  of  the  petitioner. 
EPA  is  publishing  the  petitioner's 
summaries  verbatim  without  editing  it 
in  any  way.  The  petitioner's  summaries 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemicals 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Auxein  Corporation 

PP  7F4842  and  PP  7F4843 

EPA  has  received  pesticide  petitions 
PP  7F4842  and  PP  7F4843  from  Auxein 
Corporation,  3125  Sovereign  Drive, 
Suite  B,  Lansing,  MI  48911-4240, 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  to  establish 
amendments  of  existing  tolerance 
exemptions  for  the  biochemical 
pesticides  L-glutamic  acid  and  gamma 
aminobutyric  acid  (GABA)  pursuant  to 
section  468{d)(2)(A)(i)  of  the  FFDCA,  as 
amended.  Auxein  Corporation  has 
submitted  the  following  summaries  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petitions. 
These  summaries  were  prepared  by 
Auxein  Corporation  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
pesticide  petitions.  The  summaries  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summaries  contained  extraneous 
material,  or  the  summaries 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 


PP  7F4842 

In  the  Federal  Register  of  October  29, 
1997  (62  FR  56266,  FRL-5751-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a(e) 
announcing  the  filing  of  a  pesticide 
tolerance  petition  (PF-772)  by  Auxein 
Corporation.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
petitioner  and  this  simimary  contained 
conclusions  and  arguments  to  support 
its  conclusion  that  the  petition 
complied  with  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  This 
petition  requested  that  40  CFR  part  180 
be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biological 
pest  control  agent  glutamic  acid  in  or  on 
all  raw  agricultural  commodities.  The 
final  rule  exempted  the  biochemical 
glutamic  acid  from  the  requirement  of  a 
tolerance  on  all  raw  agricultural 
commodities  when  used  as  a  plant 
growth  enhancer  in  accordance  with 
good  agricultural  practices.  EPA 
published  a  final  rule  establishing  a 
tolerance  exemption  in  the  Federal 
Register  on  January  7, 1998  (63  FR  679- 
682)  (FRL-5764-4)  amending  40  CFR 
1180.1187.  An  amendment  to  this 
petition  and  thus  the  final  rule 
establishing  a  tolerance  exemption,  was 
requested  by  Auxein  Corporation  to 
change  the  name  of  the  active  ingredient 
from  the  above  to  L-glutamic  acid.  In  the 
Federal  Register  of  September  25, 1998 
(63  FR  51302)  Auxein  Corporation 
requested  a  correction  to  the  name. 
Throughout  the  preamble  to  the  final 
rule  and  in  the  codified  text  (40  CFR 
180.1187),  reference  was  made  to 
"glutamic  acid."  Auxein  Corporation 
brought  to  the  Agency's  attention  that 
the  requested  tolerance  was  for  residues 
of  "L-glutamic  acid"  rather  than 
"glutamic  acid."  This  technical 
amendment  corrected  the  preamble  and 
the  codified  text  in  the  January  7,  1998 
final  rule.  Therefore,  in  the  preamble  to 
FR  Doc.  98-359.  published  at  63  FR  679, 
FRL-6029-1,  January  7,  1998,  reference 
to  "glutamic  acid"  was  changed  to  refer 
to  "L-glutamic  acid."  Recent  research 
performed  on  this  active  ingredient 
indicates  the  method  of  protection  is  not 
restricted  to  growth  enhancement,  and 
Auxein  wishes  to  delete  the  wording 
"when  used  as  a  plant  growth 
enhancer"  from  the  present  exemption 
as  well  as  correct  the  term  "raw 
agricultural  commodities"  to  "food 
commodities." 

A.  Product  Name  and  Proposed  Use 
Practices 

AuxiGro  WP  Plant  Metabolic  Primer. 
When  used  as  directed,  AuxiGro  has 


been  shown  to  increase  yields  and/or 
quaUty  of  treated  commodities,  early 
ripening  in  certain  vegetables,  increased 
root  growth,  early  flowering  and  fruit 
set,  faster  seed  germination  and  rooting. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Supporting  data 
for  this  section  were  submitted  with  PP 
7F4842.  Supporting  product  chemistry 
data  for  the  end-use  product,  AuxiGro 
WP  (EPA  Reg.  No.  70810-1  was 
submitted  on  Jime  12, 1997  (MRID 
44296801)  and  February  16, 1998  (MRID 
44538701). 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Supporting  data  for  this 
section  was  submitted  with  PP  7F4842. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Supporting  data  for  this  section 
was  submitted  with  PP  7F4842. 

C.  Mammalian  Toxicological  Profile 

Supporting  data  for  this  section  was 
submitted  with  PP  7F4842. 

D.  Aggregate  Exposure 

1.  Dietary  exposure —  i.  Food.  No 
differences  in  exposure  are  expected 
compared  to  those  described  in  PP 
7F4842. 

ii.  Drinking  water.  No  differences  in 
exposure  are  expected  compared  to 
those  described  in  PP  7F4842. 

2.  Non-dietary  exposure.  No 
differences  in  exposure  are  expected 
compared  to  those  described  in  PP 
7F4842. 

E.  Cumulative  Exposure 

No  differences  in  exposure  are 
expected  compared  to  those  described 
in  PP  7F4842. 

F.  Safety  Determination 

1.  U.S.  population.  Based  on  its 
abundance  in  nature  and  long  history  of 
use  by  humans  without  deleterious 
effects,  there  is  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to 
residues  of  L-glutamic  acid.  This 
includes  all  dietary  exposure  and  all 
other  exposure  for  which  there  is 
reliable  information.  This  is  a 
reasonable  conclusion  because  of  the 
preponderance  of  data  from  open 
literature  supporting  the  safe  use  of  L- 
glutamic  acid  in  foods,  the  supporting 
acute  toxicity  data  on  AuxiGro,  and 
inconsequential  exposure  resulting  frt>m 
its  application  to  crops. 

2.  Infants  and  children.  No 
differences  in  exposure  are  expected 
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compared  to  those  described  in  PP 
7F4842. 

G.  Existing  Tolerances 

Existing  tolerances  have  been 
established  for  L-glutamic  acid,  40  CFR 
part  180.1187. 

H.  International  Tolerances 

No  Codex  maximum  residue  levels 
have  been  established  for  L-glutamic 
acid. 

PP  7F4843 

In  the  Federal  Register  of  October  29, 
1997  (62  FR  57170,  FRL-5751-3)  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a(e) 
announcing  the  filing  of  a  pesticide 
tolerance  petition  (PF-772)  by  Auxein 
Corporation.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
petitioner  and  this  summary  contained 
conclusions  and  arguments  to  support 
its  conclusion  that  the  petition 
complied  with  the  FQPA  of  1996.  This 
petition  requested  that  40  CFR  180  be 
amended  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  biological  pest  control 
agent  gamma  aminobutyric  acid  in  or  on 
all  food  commodities.  The  final  rule 
exempted  the  biochemical  gamma 
aminobutyric  acid  from  the  requirement 
of  a  tolerance  on  all  food  commodities 
when  used  as  a  plant  growrth  enhancer 
in  accordance  with  good  agricultural 
practices.  EPA  published  a  final  rule 
establishing  a  tolerance  exemption  in 
the  Federal  Register  on  January  7,  1998 
(63  FR  676-679)  (FRL-5764-5J 
amending  40  CFR  1180.1188.  Recent 
research  performed  on  this  active 
ingredient  indicates  the  method  of 
protection  is  not  restricted  to  growth 
enhancement,  and  Auxein  Corporation 
wishes  to  delete  the  wording  "when 
used  as  a  plant  growth  enhancer"  from 
the  present  exemption. 

A.  Product  Name  and  Proposed  Use 
Practices 

AuxiGro  WP  Plant  Metabolic  Primer. 
When  used  as  directed,  AuxiGro  has 
been  shown  to  increase  yields  and/or 
quality  of  treated  commodities,  early 
ripening  in  certain  vegetables,  increased 
root  growth,  early  flowering  and  fruit 
set,  faster  seed  germination  and  rooting. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Supporting  data 
for  this  section  were  submitted  with  PP 
7F4843.  Supporting  product  chemistry 
data  for  the  end-use  product,  AuxiGro 
WP  (EPA  Reg.  No.  70810-1)  were 
submitted  on  June  12,  1997  (MRID 


44296801)  and  February  16, 1998  (MRID 
44538701). 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Supporting  data  for  this 
section  were  submitted  with  PP  7F4843. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Supporting  data  for  this  section 
were  submitted  with  PP  7F4843. 

C.  Mammalian  Toxicological  Profile 

Supporting  data  for  this  section  were 
submitted  with  PP  7F4843. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  No 
differences  in  exposure  are  expected 
compared  to  those  described  in  PP 
7F4843. 

ii.  Drinking  water.  No  differences  in 
exposure  are  expected  compared  to 
those  described  in  PP  7F4843. 

2.  Non-dietary  exposure.  No 
differences  in  exposure  are  expected 
compared  to  those  described  in  PP 
7F4843. 

E.  Cumulative  Exposure 

No  differences  in  exposure  are 
expected  compared  to  those  described 
in  PP  7F4843. 

F.  Safety  Determination 

1.  U.S.  population.  Based  on  its 
abundance  in  nature  and  long  history  of 
use  by  humans  without  deleterious 
effects,  there  is  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to 
residues  of  GABA.  This  includes  all 
anticipated  dietary  exposure  and  all 
other  exposures  for  which  there  is 
reliable  information.  This  is  a 
reasonable  conclusion  because  exposure 
to  GABA  resulting  from  label  directed 
use  is  inconsequential,  does  not  cross 
the  blood-brain  barrier,  and  is 
consumed  daily  by  the  human 
population  from  naturally  occurring 
sources. 

2.  Infants  and  children.  No 
differences  in  exposure  are  expected 
compared  to  those  described  in  PP 
7F4843. 

G.  Existing  Tolerances 

Existing  tolerances  have  been 
extablished  for  gamma  aminobutyric 
acid  (GABA),  40  CFR  part  180.1188. 

H.  International  Tolerances 

No  Codex  maximum  residue  levels 
have  been  established  for  gamma 
aminobutyric  acid  (GABA) 
[FR  Doc.  00-30918  Filed  12-5-00:  8:45a.m.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-985;  FRL-6755-5] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-985,  must  be 
received  on  or  before  January  5,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-985  in  the  subject  line  on  the  first 
page  of  yoiu  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  Tompkins.  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiirer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwAv.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Docujnents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
wrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
985.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  officicd  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-985  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yoiir  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 


(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arhngton,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-985.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docxunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  21,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 
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Dow  AgroSciences 

PP  4F4412 

EPA  has  received  a  pesticide  petition 
(PP  4F4412)  from  Dow  AgroSciences, 
9330  Zionsville  Road,  Indianapolis,  IN 
46268-1054  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  AJt  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  extending  the  time-limited 
tolerance  for  residues  of  picloram,  4- 
amino-3,5,6-trichloropicolinic  acid  and 
its  potassium  salt  in  or  on  in  or  on  the 
raw  agricultural  commodities  (RACs) 
sorghum  grain  at  0.3  parts  per  million 
(ppm),  sorghum  grain  forage  at  0.2  ppm, 
and  sorghum  stover  at  0.5  ppm;  and  for 
residues  of  picloram  in  or  on  the  RAC 
aspirated  grain  fractions  at  4  ppm  until 
December  31,  2002.  EPA  issued  a  final 
rule,  published  in  the  Federal  Register 
of  January  5,  1999  (64  FR  418)  (FRL- 
6039—4),  which  announced  that  it 
established  a  time-limited  tolerance  for 
the  indirect  or  inadvertent  residues  of 
the  herbicide  picloram,  4-amino-3,5,6- 
trichloropicolinic  acid  and  its 
potassium  salt  in  or  on  sorghum  grain 
at  0.3  ppm,  sorghiun  grain  forage  at  0.2 
ppm,  and  sorghum  stover  at  0.5  ppm; 
and  for  residues  of  picloram  in  or  on  the 
RAC  aspirated  grain  fractions  at  4  ppm, 
with  an  expiration  date  of  December  31, 
2000.  A  condition  of  this  rule  required 
Dow  AgroSciences  to  submit  an 
aspirated  grain  residue  study  before 
December  31, 1999,  which  they  did  on 
December  9,  1999.  The  extension  of  the 
time-limited  tolerances  to  December  31, 
2002  will  allow  time  for  review  of  this 
additional  data  and  establishment  of 
final  tolerances.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
understood  based  on  a  wheat 
metabolism  study.  The  residue  of 
concern  in  wheat  forage,  straw  and  grain 
is  conjugated  picloram,  which  is 
hydrolyzable  by  acid,  base  and  B- 
glucosidase.  The  minor  metabolites  that 
were  identified  in  grain  and  straw  were 
4-amino-6-hydroxy-3,5- 
dichloropicolinic  acid  and  4-amino- 
2,3,5-trichloropyridine. 

2.  Analytical  method.  The  analytical 
portions  of  the  magnitude  of  residue 
studies  were  performed  at  Dow 


AgroSciences  in  Midland,  MI.  The 
analytical  method  utilized  for  the 
determination  of  picloram  residue  levels 
in  the  submitted  studies  was  ACR 
73.3.S2.  There  is  a  practical  analytical 
method  for  detecting  and  measuring 
levels  of  picloram  in  or  on  food  with  a 
limit  of  quantitation  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
EPA  has  provided  information  on  this 
method  to  FDA.  The  method  is  available 
to  anyone  who  is  interested  in  pesticide 
residue  enforcement. 
3.  Magnitude  of  residues 

Table  1. -Summary  of  residues  of 
Picloram  (ppm)  found  in  Grain 
Sorghum 


Matrix 

Range 

Grain 

ND--0.23 

Forage 

ND-0.17 

Fodder 

ND-0.44 

Aspirated  grain  frac- 

ND 

tions 

■ND  =  less  than  one-half  of  the  validated 
lower  limit  of  quantitation  of  0.05  ng/g  in  grain, 
0.1  ng/g  in  forage  and  fodder,  and  0.25  ng/g 
in  aspirated  grain  fractions. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Studies  for  acute 
toxicity  indicate  that  picloram  is 
classified  as  category  III  for  acute  oral 
toxicity,  category  III  for  acute  dermal 
toxicity,  category  I/II  (depending  on 
whether  acid  or  salts)  for  acute 
inhalation  toxicity,  category  fV  for  skin 
irritation  potential,  and  category  III  for 
eye  irritation  potential.  The  potassium 
salt  is  classified  as  a  skin  sensitizer.  In 
addition,  picloram  has  a  low  vapor 
pressure. 

Picloram  potassium  salt  has  low  acute 
toxicity.  The  rat  oral  LD^o  is  3,536 
milligram/kilogram  (mg/kg)  or  greater 
for  males  and  females.  The  rabbit 
dermal  LD^o  is  >  2,000  mg/kg  and  the  rat 
inhalation  LC5()  is  >  1.63  milligram/liter 
(mg/L)  air  (the  highest  attainable 
concentration).  Picloram  potassiimi  salt 
is  a  positive  skin  sensitizer  in  guinea 
pigs  but  is  not  a  dermal  irritant. 
Technical  picloram  potassium  salt  is  a 
moderate  ocular  irritant  but  ocular 
exposure  to  the  technical  material 
would  not  normally  be  expected  to 
occur  to  infants  or  children  or  the 
general  public.  End  use  formulations  of 
picloram  have  similar  low  acute  toxicity 
profiles  plus  low  ocular  toxicity  as  well. 
Therefore,  based  on  the  available  acute 
toxicity  data,  picloremi  does  not  pose 
any  acute  dietary  risks. 

2.  Genotoxicty.  Picloram  &cid  was 
evaluated  in  the  Ames  test  using 
Salmonella  typhimurium.  Doses  ranged 


up  to  5,000  \i  g/plate,  with  and  without 
metabolic  activation.  The  test  substance 
did  not  produce  a  mutagenic  response 
either  in  the  presence  or  absence  of 
activation. 

Picloram  acid  was  evaluated  for  gene 
mutation  in  mammalian  cells  (HGPRT/ 
CHO).  As  evaluated  up  to  toxic  levels 
(1,750  gram/milliliter  (jig/mL)  without 
metabolic  activation;  4,500  ng/mL  with 
metabolic  activation),  the  compound 
was  found  to  be  negative  for  inducing 
forward  mutation  in  Chinese  hamster 
ovary  (CHO)  cells. 

Picloram  acid  was  evaluated  for 
cytogenetic  effects  on  bone  marrow  cells 
of  rats  via  intra  gastric  administration  at 
dosage  levels  of  0  (vehicle),  20,  200  or 
2,000  mg/kg.  The  test  material  did  not 
produce  cytogenetic  effects  in  the  study. 

Picloram  acid  was  evaluated  for 
genotoxic  potential  as  administered  to 
primary  rat  hepatocyte  cultures  at 
concentrations  of  0  (vehicle),  10,  33.3, 
100,  333.3  or  1,000  g/mL.  The  test 
material  was  negative  for  luischeduled 
DNA  synthesis  (UDS,  a  measure  of  DNA 
damage/repafr)  treated  up  to  cytotoxic 
levels  of  (1,000  jig/mL). 

3.  Reproductive  and  developmental 
toxicity.  The  HED  RfD  Peer  Review 
Committee  concluded  that  there  was  no 
evidence,  based  on  the  available  data, 
that  picloram  and  its  salts  were 
associated  with  significant  reproductive 
or  developmental  toxicity  under  the 
testing  conditions. 

In  the  following  developmental 
toxicity  studies,  the  dose  levels  that 
appear  in  parenthesis  are  picloram  acid 
equivalents  where  the  conversion  factor 
employed  was  0.86  as  appUed  to  doses 
of  potassium  salt. 

Picloram  potassium  salt  was 
administered  to  New  Zealand  rabbits  by 
oral  gavage  at  dosage  levels  of  0,  40, 
200,  and  400  mg/kg/day  (picloram  acid 
equivalents)  during  days  6  to  18  of 
gestation.  The  maternal  no  observed 
adverse  effect  level  (NOAEL)  is  40  (34) 
mg/kg/day,  where  the  lowest  observed 
adverse  effect  level  (LOAEL)  is  200 
(172)  mg/kg/day  based  on  reduced 
maternal  weight  gain  during  gestation. 
The  developmental  NQAEL  is  400  (340) 
mg/kg/day  and  the  LOAEL  was  not 
determined.  The  potassium  salt  of 
picloram  was  administered  to  CD  rats  by 
gastric  intubation  at  dosage  levels  of  0, 
35  (30),  174  (150)  and  347  (298)  mg/kg/ 
day  during  day  6-15  of  gestation.  The 
test  vehicle  was  distilled  water.  There 
was  no  evidence  of  developmental 
toxicity  at  doses  up  to  and  including  the 
high  dose  of  347  (298)  mg/kg/day.  The 
maternal  LOAEL  is  347  (298)  mg/kg/day 
based  upon  excessive  salivation  in  the 
dams  of  the  high  dose  group.  Hence,  the 
developmental  toxicity  NOAEL  is 


greater  than  or  equal  to  347  (298)  mg/ 
kg/dav-  The  maternal  toxicity  LOAEL  is 
347  (298)  mg/kg/day  and  NOAEL  is  174 
(150)  mg/kg/day. 

Picloram  acid  was  evaluated  in  a  2- 
generation  reproduction  study  in  the  CD 
rat.  Dosage  levels  employed  were  0,  20, 
200  or  1,000  mg/kg/day.  The  parental 
LOAEL  is  1,000  mg/kg/day  based  on 
histopathological  lesions  in  the  kidney 
of  males  of  both  generations  and  some 
females.  In  males  of  both  generations, 
blood  in  the  urine,  decreased  urine 
specific  gravity,  increased  absolute  and 
relative  kidney  weight,  and  increased 
body  weight  gain  was  observed  at  the 
high  dose.  The  parental  LOAEL  is  1,000 
mg/kg/day  and  the  NOAEL  is  200  mg/ 
kg/day.  The  reproductive  LOAEL  was 
not  identified  and  the  NOAEL  is  1,000 
mg/kg/day. 

4.  Subchronic  toxicity.  In  a  90-day 
oral  toxicity  study,  picloram  acid  was 
administered  via  the  diet  to  groups  of  15 
F344  rats/sex/dose  at  dosage  levels  of  0, 
15,  50,  150,  300,  or  500  mg/kg/day. 
Based  upon  liver  weight  changes  and 
minimal  microscopic  changes  in  the 
liver,  the  systemic  LOAEL  is  150  mg/kg/ 
day.  The  NOAEL  is  50  mg/kg/day. 

in  a  1982  6-month  dog  dietary  study, 
picloram  acid  was  evaluated  at  dosage 
levels  of  0,  7,  35  or  175  mg/kg/day.  The 
systemic  NOAEL  is  35  mg/kg/day  and 
the  LOAEL  is  1 75  mg/kg/day  based  on 
decreases  in  body  weight  gain  and  food 
consumption  and  increases  in  liver 
weights  (relative),  alkaline  phosphatase 
and  alanine  transaminase.  Increased 
liver  to  body  weight  ratios  and  absolute 
liver  weights  were  observed  in  only  two 
males  at  the  35  mg/kg/day  dosage  level. 

In  a  21 -day  dermal  toxicity  study,  the 
potassium  salt  of  picloram  was 
administered  dermally  to  groups  of  five 
New  Zealand  white  rabbits  of  each  sex 
at  doses  of  (vehicle  control)  0,  75.3,  251, 
or  753  mg/kg/day  (0,  65,  217,  or  650  mg/ 
kg/day  picloram  acid  equivalents)  for  a 
total  of  15  applications  over  the  21-day 
period.  The  NOAEL  is  greater  than  or 
equal  to  753  mg/kg/day  for  both  sexes; 
hence,  a  LOAEL  was  not  established  for 
either  sex.  Although  the  limit  dose  of 
1,000  mg/kg/day  was  not  achieved, 
practical  difficulties  precluded 
administering  more  test  material.  The 
study  revealed  the  non-systemic  effects 
of  dermal  irritation  and  very  slight  to 
well  defined  edema  and/or  erjihema  in 
both  sexes  at  all  dose  levels. 

5,  Chronic  toxicity.  In  a  1988  1-year 
chronic  feeding  study  in  the  dog, 
picloram  acid  was  administered  orally 
via  the  diet  at  dosage  levels  of  0,  7,  35, 
or  175  mg/kg/day.  The  LOAEL  is  175 
mg/kg/day  based  on  increased  liver 
weight  (absolute  and  relative).  The 
NOAEL  is  35  mg/kg/day. 


In  a  chronic  toxicity /carcinogenicity 
feeding  study  conducted  in  the  F344  rat. 
picloram  acid  (technical  grade  93% 
containing  197  ppm  hexachlorobenzene 
as  an  impurity)  was  evaluated  at  0,  20, 
60,  or  200  mg/kg/day  for  two  years.  The 
chronic  toxicity  LOAEL  was  60  mg/kg/ 
day  as  evidenced  by  altered  size  and 
tinctorial  properties  of  centrilobular 
hepatocytes  and  increased  absolute  and/ 
or  relative  liver  weights  in  both  sexes. 
The  NOAEL  was  20  mg/kg/day.  The 
study  was  negative  for  carcinogenicity, 
but  due  to  concerns  that  a  MTD  may  not 
have  been  achieved  and  the  fact  that  the 
test  material  contained  197  ppm 
hexachlorobenzene  impurity,  the  study 
was  not  considered  to  fulfill  adequately 
the  carcinogenicity  testing  requirement. 

In  response  to  the  deficiencies  cited 
in  the  study  above,  an  additional  2-year 
dietary  chronic/carcinogenicity  study 
was  conducted  (in  1992)  using  F344  rats 
administered  picloram  acid  at  dosage 
levels  of  0,  250,  or  500  mg/kg/day  for 
104  weeks.  Chronic  toxicity  was 
observed  at  250  mg/kg/day  among  males 
only  (increased  incidence  and  severity 
of  glomerulonephritis,  blood  in  urine, 
decreased  specific  gravity  of  urine, 
increased  size  of  hepatocytes  that  often 
had  altered  staining  properties).  Among 
females,  there  were  chronic  effects  only 
at  500  mg/kg/day  (increased 
glomerulonephropathy,  increased 
absolute  and  relative  kidney  weight). 
There  was  no  evidence  of 
carcinogenicity  in  this  study.  It  should 
be  noted  that  use  of  the  Osbome- 
Mendel  rat  was  waived  due  to  lack  of 
availability  of  the  strain  of  rat.  In 
addition,  the  level  of 
hexachlorobenzene  in  the  test  material 
employed  in  this  study  was  12  ppm. 
These  two  studies  fulfill  the  guidelines 
83-l(a)  and  83-2(a)  for  rats. 

In  a  1992  2-year  dietary 
carcinogenicity  study  in  B6C3F1  mice, 
picloram  acid  was  evaluated  at  doses  of 
0,  100,  500,  or  1,000  mg/kg/day.  The 
systemic  NOAEL  in  this  study  is  500 
mg/kg/day  based  on  a  significant 
increase  in  absolute  and  relative  kidney 
weights  in  males  (at  the  high  dose 
level).  No  histopathological  lesions  were 
found  to  corroborate  these  changes. 
There  was  no  evidence  of 
carcinogenicity. 

The  dose  levels  tested  in  the  1992 
carcinogenicity  studies  in  rats  and  mice 
were  considered  adequate  for 
carcinogenicity  testing.  The  treatment 
did  not  alter  the  spontaneous  tumor 
profile  in  mice  or  different  strains  of  rats 
tested  under  the  testing  conditions.  The 
chemical  was  classified  as  a  "Group  E 
-  Evidence  of  Non-Carcinogenicity  for 
Humans."  This  classification  applies  to 
the  picloram  acid  and  potassium  salt 


forms  for  which  acceptable 
carcinogenicity  studies  were  available 
for  review  by  the  HED  Carcinogenicity 
Peer  Review  Committee  (May  26,  1988). 

Using  its  Guidelines  for  Carcinogen 
Risk  Assessment  published  September 
24,  1986  (51  FR  33992),  picloram  is 
classified  as  Group  "E"  for 
carcinogenicity'  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
the  carcinogenicity  studies.  The  dose 
levels  tested  in  the  1992  carcinogenicity 
studies  in  rats  and  mice  were 
considered  adequate  for  carcinogenicity 
testing.  The  treatment  did  not  alter  the 
spontaneous  tumor  profile  in  mice  or 
different  strains  of  rats  tested  imder  the 
testing  conditions.  The  chemical  was 
classified  as  a  "Group  E  -  Evidence  of 
Non-Carcinogenicity  for  Humans."  This 
classification  applies  to  the  picloram 
acid  and  potassium  salt  forms  for  which 
acceptable  carcinogenicity  studies  were 
available  for  review  by  die  HED 
Carcinogenicity  Peer  Review  Committee 
May  26,  1988).  Thus,  a  cancer  risk 
assessment  would  not  be  appropriate. 

Hexachlorobenzene  (HCB).  a 
recognized  impurity  in  picloram 
compounds,  is  considered  to  be  an 
animal  carcinogen  and  probable  human 
carcinogen  as  discussed  in  the  1988 
Registration  Standard  for  picloram.  The 
Q*  is  1.02  (mg/kg/day )-l .  The  maximum 
level  of  HCB  in  picloram  is  considered 
to  be  0.005%. 

6.  Animal  metabolism.  The 
absorption,  distribution,  metabolism 
and  excretion  of  picloram  acid  was 
evaluated  in  female  rats  administered  a 
single  i.v.  or  oral  gavage  dose  of  10  mg/ 
kg,  an  oral  gavage  dose  of  1 ,000  mg/kg 
'''C-picloram,  or  1  mg/kg/day  unlabeled 
picloram  by  gavage  for  14  days  followed 
by  a  single  oral  gavage  dose  of  10  mg/ 
kg  '■'C-picloram  on  day  15.  The  study 
demonstrates  that  '-C-picloram  is 
rapidly  absorbed,  distributed  and 
excreted  following  oral  and  i.v. 
administration.  This  study  alone  is  not 
adequate;  however,  this  study  is 
acceptable  when  considered  in 
conjunction  with  a  male  rat  metabolism 
study  which  yielded  similar  results. 

7.  Endocrine  disruption.  An 
evaluation  of  the  potential  effects  on  the 
endocrine  systems  of  mammals  has  not 
been  determined.  However,  no  evidence 
of  such  effects  were  reported  in  the 
chronic  or  reproductive  toxicology 
studies  described  above.  There  was  no 
observed  pathology  of  the  endocrine 
organs  in  these  studies.  There  is  no 
evidence  at  this  time  that  picloram 
causes  endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.-i.  Food.  For 
purposes  of  assessing  the  potential 
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dietary  exposure  under  these  tolerances, 
aggregate  exposure  is  estimated  based 
on  the  TMRC  from  the  existing  and 
hiture  potential  tolerances  for  picloram 
on  food  crops.  The  TMRC  is  obtained  by 
multiplying  the  tolerance  level  residues 
(existing  and  proposed)  by  the 
consumption  data  which  estimates  the 
amount  of  those  food  products  eaten  by 
various  population  subgroups.  Exposure 
of  humans  to  residues  could  also  result 
if  such  residues  are  transferred  to  meat, 
milk,  poultry  or  eggs.  The  following 
assumptions  were  used  in  conducting 
the  HED  exposure  assessment:  100%  of 
the  crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
and  some  refinements  were  made  based 
on  marketing  information  previously 
supplied  to  HED  by  BEAD.  This 
screening  level  analysis  results  in  an 
overestimate  of  human  exposure  and  a 
conservative  assessment  of  risk. 


The  chronic  dietary  exposure/risk 
estimates  for  picloram  are  extremely 
low.  For  the  United  States  population  as 
a  whole,  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  is  0.0011 
mg/kg  bw/day.  <  1  of  the  reference  dose 
(RfD).  The  subgroup  with  the  greatest 
routine  chronic  exposure  is  Non- 
nursing  Infants  (Less  Than  1-Year  Old), 
which  has  a  TMRC  of  0.0042  mg/kg  bw/ 
day  (2%  of  die  RfD). 

There  is  currently  no  form  of  sorghum 
observed  in  human  consumption 
surveys  utilized  by  EPA  in  their  dietary 
risk  evaluation  model  (DRES) 
assessments.  Furthermore,  residues  of 
picloreun  in  sorghum  do  not  increase  the 
dietary  burden  of  picloram  in  animal 
feeds.  Therefore,  sorghum  tolerances 
will  have  no  effect  on  the  human  dietary 
consumption  of  picloram,  and  the 
proposed  action,  as  well  as  existing, 
tolerances,  pose  no  concern  with 


regards  to  chronic  dietary  exposure  to 
food  residues  of  picloram. 

The  estimated  carcinogenic  dietary 
risk  for  HCB  as  an  impurity  in  picloram 
only  for  the  U.S.  population  is  1.5  XlO- 
^  which  is  less  than  the  1.0  XlO-''  point 
below  which  risk  is  generally 
considered  to  be  negligible. 

ii.  Drinking  water.  An  additional 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  The  Maximum 
Contaminant  Level  for  residues  of 
picloram  in  drinking  water  has  been 
established  at  500  ng/L  and  a  1-10  day 
Health  Advisory  of  20,000  ng/L. 

The  Agency  has  published  screening 
methods  for  estimating  chemical 
residues  in  both  ground  water  (SCI- 
GR0W2)  and  surface  water  (GENEEC). 
Employing  these  methods  yields  the 
following  56-day  Expected 
Environmental  Concentrations  (EEC)  for 
a  range  of  application  rates: 


Table  2 

.-Expected  Environmental  Concentrations 

Application  rate  (lb.  acidequivalent/acre)  and 
use 

SCI-GROW2EEC  (Mgyl) 

GENEECEEC  (Mg/L) 

0.023  (wheat,  barley.and  oats  use  rate) 
1  (maximum  broadcastrate  in  label) 
2(maximum  spottreatment  rate  in  label) 

4.4 
189 
379 

1.2 

51.3 

103.1 

The  56— day  value  is  an  appropriate 
endpoint  to  employ  for  the  chronic 
exposure  scenario.  Default,  conservative 


inputs  were  used  for  the  models,  as 
described  in  July  27,  1998  memorandum 
from  EPA  to  Dow  AgroSciences. 


Employing  these  values,  a  worst-case 
drinking  water  risk  assessment  can  be 
performed  as  summarized  below: 


Table  3.-Drinking  Water  Risk  Assessment 


Population  subgroup ' 

RfD  (mg/kg/ 
day) 

Food  expo- 
sure (mg/kg/ 
day) 

Maximum  water 

exposure(mg/ 

kg/day)- 

DWLOC(fig/l.)' 

SCI-GROW2EEC  <^gn,) 

GENEEC  EEC 

(Mg/L) 

US  population 

Females(13-19,  not  nurs- 
ing orpregnant) 

Non-Nursing  infants(<  1 
yr.  old) 

0.2 
0.2 

0.2 

0.0011 
0.00090 

0.0043 

0.2 
0.2 

0.2 

7,000 
6,000 

2,000 

379 
379 

379 

103.1 
103.1 

103.1 

'  Population  sut)groups  chosen  in  EPA  memorandum  of  July/27/98. 
2=RfD  -  ARC  from  DRES  (cited  above) 


3  Drinking  water  level  of  concern,  based  on  default  water  body  weights  and  water  consumption  of:  70  kg/2L  (adult  males),  60  kq/2L  (adult  fe- 
male), 10  kg/1  L  (infant). 


This  tables  shows  that  for  even  the 
most  highly  exposed  population, 
exposure  from  water  is  below  HED's 
DWLOC  for  chronic  dietary  exposure. 
Fiulher  refinement  is  also  possible 
based  on  monitoring  data.  Monitoring 
data  available  from  the  Pesticides  in 
Ground  Water  Data  base  indicate  that 
picloram  has  been  detected  in  ground 
water  at  concentrations  ranging  up  to  30 
Hg/L.  Results  reported  in  this  database 
typically  were  focused  on  highly 
vulnerable  areas  and,  in  many  cases,  the 
database  reports  information  from 


poorly  constructed  or  damaged  wells. 
These  wells  are  at  high  risk  because  of 
the  potential  for  surface  residues  to  be 
carried  directly  down  the  casing  into  the 
ground  water.  Recognizing  these  high 
risk  situations,  an  analysis  of  this 
database  shows  that  less  than  3%  of  the 
wells  sampled  were  found  to  contain 
picloram.  No  distinction  has  been  made 
between  point  and  non  point  sources  of 
material.  Many  of  the  detections  are 
known  to  be  related  to  point  source 
contamination  including  spills  at 
mixing/loading  sites,  near  wells  and 


back  siphoning  events.  Of  the  detections 
which  may  have  resulted  from  non- 
point  sources,  none  are  docxunented  to 
occur  on  sites  where  application  would 
be  recommended  based  on  current 
labeling.  Nearly  99%  of  the  ground 
water  detections  are  at  levels  of  less 
than  1  %  of  the  Maximum  Contaminant 
Level  (i.e.,  <5  Jig/L)  established  for 
human  consumption  by  the  EPA  Office 
of  Drinking  Water.  The  STORET  data 
base  maintained  by  the  USEPA  Office  of 
Drinking  Water  indicates  that  picloram 
has  been  reported  in  siu-face  water 


samples  before  1988.  Of  these 
detections,  85%  were  at  concentrations 
0.13  |i.g/L  or  lower  and  the  maximum 
was  4.6  ng/L.  The  maximum 
concentration  reported  was  4.6  pg/L. 
Comparing  these  values  to  the  DWLOC 
shows  an  even  greater  degree  of 
protection  for  all  of  the  population 
subgroups. 

HCB  contamination  of  ground  water 
resources  is  relatively  unlikely  due  to  its 
high  binding  potential.  Based  on 
monitoring  data  and  fate  properties  it  is 
imlikely  that  long  term  HCB 
concentrations  in  surface  water  would 
exceed  10  ppt.  Therefore,  exposure  from 
water  is  below  EPA's  drinking  water 
level  of  concern  of  34  ppt  for  chronic 
dietary  exposure  to  HCB  for  the  U.S. 
population. 

In  summary,  these  data  on  potential 
water  exposure  indicate  insignificant 
additional  dietary  intake  and  risk  for 
picloram. 

2.  Non-dietary  exposure.  This  is  a 
restricted  use  chemical  that  has  no 
residential  uses  at  this  time;  therefore, 
there  are  no  human  risks  associated 
with  residential  uses.  Entry  into  a 
treated  area  soon  after  the  application  of 
picloram  is  expected  to  be  rare  given  the 
cultural  practices  typically  associated 
with  the  use  sites  (rights-of-way, 
forestry,  pastures,  range  lands,  and 
small  grains)  defined  by  the  picloram 
labels  at  this  time.  Furthermore,  if  entry 
should  occur,  the  potential  exposures 
are  expected  to  be  minimal  due  to  the 
characteristics  of  those  use-sites. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
picloram  and  other  substances  that  have 
a  common  mechanism  of  toxicity  was 
considered.  The  manunalian  toxicity  of 
picloram  is  well  defined.  However,  the 
biochemical  mechanism  of  toxicity  of 
this  compound  is  not  well  known.  No 
reliable  information  exists  to  indicate 
that  toxic  effects  produced  by  picloram 
would  be  cumulative  with  those  of  any 
other  chemical  compounds.  Therefore, 
consideration  of  a  common  mechanism 
of  toxicity  with  other  compounds  is  not 
appropriate.  Thus,  only  the  potential 
risks  of  picloram  are  considered  in  the 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  In  the  meeting  of 
September  30,  1993,  die  OPP  RfD  Peer 
Review  Committee  recommended  that 
the  RfD  for  this  chemical  be  based  on  a 
NOAEL  of  20  mg/kg/day  for  a  dose- 
related  increase  in  size  and  altered 
tinctorial  properties  of  centrilobular 
hepatocytes  in  males  cuid  females  at  60 
and  200  mg/kg/day  in  a  chronic  toxicity 
study  in  rats.  An  uncertainty  factor  (UF) 


of  100  was  used  to  account  for  the  inter- 
species extrapolation  and  intra-species 
variability.  On  this  basis,  the  RfD  was 
calcidated  to  be  0.20  mg/kg/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  is  0.001845  mg/kg/day. 
Existing  tolerances  utilize  <  1%  of  the 
RfD.  It  should  be  noted  that  no 
regulatory  value  has  been  established 
for  this  chemical  by  the  World  Health 
Organization  (WHO)  up  to  this  date.  The 
committee  classified  picloram  as  a 
"Group  E"  chemical,  no  evidence  of 
carcinogenicity  for  humans. 

Using  the  conservative  exposure 
assumptions  described  above  and  based 
on  the  completeness  and  reliability  of 
the  toxicity  data,  it  is  concluded  that 
aggregate  exposure  to  picloram  will 
utilize  approximately  1%  of  the  RfD  for 
the  U.S.  population.  Generally, 
exposures  below  100%  of  the  RfD  are  of 
no  concern  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
residt  from  aggregate  exposure  to 
picloram  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
picloram,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  Study  in 
the  rat  were  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  during 
prenatal  development  resulting  from 
pesticide  exposure  to  one  or  both 
parents.  Reproduction  studies  provide 
(i)  information  relating  to  effects  from 
exposvu-e  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  (ii)  data  on  systemic 
toxicity. 

Developmental  toxicity  was  studied 
using  rats  and  rabbits.  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOAEL  of  >  298  mg/ 
kg/day  and  a  maternal  toxicity  NOAEL 
of  280  mg/kg/day.  A  study  in  rabbits 
resulted  in  a  maternal  NOAEL  of  34  mg/ 
kg/day  and  a  developmental  NOAEL  of 
344  mg/kg/day.  Based  on  all  of  the  data 
for  picloram,  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 

In  a  2-generation  reproduction  study 
in  rats,  the  NOAEL  for  parental  systemic 
toxicity  is  200  mg/kg/day.  There  was  no 
effect  on  reproductive  parameters  at 
1,000  mg/kg/day,  nor  was  there  an 
adverse  effect  on  the  morphology, 
growth  or  viability  of  the  offspring. 


Thus,  the  reproductive  NOAEL  is  1,000 
mg/kg/day. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre- 
natal and  post-natal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  relative  to 
pre-natal  and  post-natal  effects  for 
children  is  complete.  Therefore,  it  is 
concluded  that  an  additional  UF  is  not 
warranted  and  that  the  RfD  at  0.2  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 

Using  the  conservative  exposure 
assumption  previously  described,  it  is 
concluded  that  the  percent  of  the  RfD 
that  will  be  utilized  by  aggregate 
exposure  to  residues  of  picloram  will  be 
less  than  4%  of  the  RflD  for  all 
populations  and  subgroups.  Since  this 
estimate  represents  the  "worst  case" 
exposure  for  a  given  population  (Non- 
nursing  infants,  <  1  year  old),  exposures 
vnll  be  less  for  all  other  sub- 
populations,  e.g.,  children,  1-6  years. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment,  it 
is  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  picloram  residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  estabUshed  for  residues  of 
picloram. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-984;  FRL-6755-4] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-984,  must  be 
received  on  or  before  January  5,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
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instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-984  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Shaja  R.  Brothers,  Registration 
Support  Branch.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460;  telephone  number:  (703) 
308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classiffcation  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 


the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
984.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  ^PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-984  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Sunmit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 


submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-984.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yom- 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemicail 
in  or  on  various  food  commodities 


under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  22,  2000. 
lames  )ones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petitions 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number  4 

9E6063  and  7E4865 

EPA  has  received  pesticide  petitions 
(9E6063  and  7E4865)  ft-om  Interregional 
Research  Project  Number  4,  Technology 
Centre  of  New  Jersey,  681  U.S.  Highway 
#  1  South,  North  Brunswick,  NJ,  08902- 
3390  proposing,  pursucint  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
clomazone  in  or  on  the  raw  agricultural 
commodities  (RAC)  tuberous  and  corm 
vegetable  (except  potato)  crop  subgroup 
and  cucurbit  vegetable  crop  group  at 
0.05  parts  per  million  (ppm).  EPA  has 
determined  that  the  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  clomazone  in  plants  is  adequately 
understood. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  clomazone  in  or 
on  tuberous  and  corm  vegetable  (except 
potato)  crop  subgroup  and  cucurbit 
vegetable  crop  group,  with  a  limit  of 
detection  that  allows  monitoring  of  food 
for  residues  at  or  above  the  levels 
proposed  in  this  tolerance.  Samples  are 
analyzed  using  an  analytical  method 
consisting  of  an  acid  reflux,  a  C]»  solid 
phase  extraction  (SPE),  a  Florisil  SPE 
clean-up  followed  by  gas 
chromatography  (GC)-mass  selective 
detection  (MSD).  The  method  limit  of 
quantitation  (LOQ)  is  0.05  ppm.  The 
method  limit  of  detection  (LOD)  is  0.01 
ppm. 

3.  Magnitude  of  residues.  The 
representative  commodity  for  the 
tuberous  and  corm  vegetable  (except 
potato)  subgroup,  is  sweet  potato.  IR-4 
has  previously  submitted  residue  data 
for  clomazone  use  on  sweet  potato 
(MRID  #  40572701).  Four  field  trials, 
with  two  different  applications  timings 
were  conducted.  No  clomazone  residues 
were  found  above  the  LOQ  (0.05  ppm) 
in  any  of  the  treated  samples.  FMC 
Corporation  submitted  additional  data 
for  clomazone  on  sweet  potatoes  (MRID 
#  44441405). 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  following 
memunalian  toxicity  studies  have  been 
conducted  with  clomazone  technical 
(unless  noted  otherwise)  to  support 
registrations  and/or  tolerances  of 
clomazone: 

i.  A  rat  acute  oral  study  with  an  lethal 
dose  (LDlso  of  2,077  mg/kg  (male)  and 
1,369  mg/kg  (female). 

ii.  A  rabbit  acute  dermal  lethcd 
concentration  (LC)5o  of  >  2,000  mg/kg. 

iii.  A  rat  acute  inhalation  LCso  of  6.25 
mg/L/4  hrs.  (male),  4.23  mg/L/hrs. 
(female)  and  4.85  mg/L/4  hrs. 
(combined  sexes). 

iv.  A  primary  eye  irritation  study  in 
the  rabbit  which  showed  practically  no 
irritation. 

V.  A  primary  dermal  irritation  study 
in  the  rabbit  which  showed  minimal 
irritation. 

vi.  A  primary  dermal  sensitization 
study  in  the  guinea  pig  which  showed 
no  sensitization. 

vii.  Acute  delayed  neurotoxicity  - 
clomazone.  and  its  known  metabolites, 
are  not  structurally  related  to  known 
neurotoxic  substances. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  all  negative: 


Ames  Assay;  CHO/HGPRT  Mutation 
Assay;  and  Structural  Chromosomal 
Aberration.  The  Unscheduled  DNA 
Synthesis  genotoxicity  was  negative 
with  activation;  weakly  positive  without 
activation. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  was  conducted  in  the  rat  with  a 
parental  systemic  no  observed  adverse 
effect  level  (NOAEL)  of  1.000  ppm  (50 
mg/kg/day)  based  on  decreased  body 
weight  and  food  consumption  at  2.000 
ppm;  and  a  progeny  systemic  NOAEL  of 
1,000  ppm  (50  mg/kg/day)  based  on 
decreased  pup  body  weight  at  2,000 
ppm.  The  reproductive  performance 
NOAEL  was  >  4,000  ppm  which  was  the 
highest  dose  tested  (HDT).  There  was  an 
unexplained  decrease  in  the  fertility 
index  dining  mating  of  the  Fib 
generation  at  4,000  ppm  which  was  not 
observed  in  the  Fla  litter  or  repeated  in 
the  F2  generation.  Additionally,  there 
was  one  F2a  pup  at  1,000  ppm  which 
had  non-functional  hindlimbs  and  one 
F2b  pup  at  4,000  ppm  which  had 
extended  hindlimbs  with  no  flexion  at 
the  ankle.  These  limb  abnormalities 
were  not  considered  treatment-related 
for  the  following  reasons  (i)  there  was 
no  dose  response  observed,  (ii)  the 
findings  were  not  statistically 
significant,  (iii)  the  findings  were  not 
repeated  at  the  1 ,000  ppm  dose  level  in 
the  F2b  litter  or  found  in  the  Fla  or  Fib 
litters,  and  (iv)  these  findings  or  related 
hindlimb  abnormalities  were  not 
observed  in  developmental  studies  at 
gavage  dose  levels  up  to  100  mg/kg/day 
in  the  rat  or  240  mg/kg/day  in  the  rabbit. 

A  developmental  toxicity  study  in  rats 
given  gavage  doses  of  100,  300  and  600 
mg/kg/day  and  with  maternal  and  fetal 
NOAELs  of  100  m^/kg/day.  The 
maternal  NOAEL  is  based  on  decreased 
locomotion,  genital  staining  and  ruimy 
eyes  and  the  developmental  NOAEL  is 
based  on  increased  incidence  of  delayed, 
ossification  at  300  mg/kg/day.  This 
study  was  negative  for  developmental  at 
all  doses  tested. 

A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  30,  240 
and  700  mg/l^/day  with  maternal  and 
fetal  NOAELs  of  240  mg/kg/day.  The 
maternal  NOAEL  is  based  on  a  decrease 
in  body  weight  and  the  developmental 
NOAEL  is  based  on  an  increase  in  the 
number  of  fetal  resorptions  at  700  mg/ 
kg/day.  This  study  was  negative  for 
teratogenicity  at  all  doses  tested. 

In  all  cases,  the  reproductive  and 
developmental  NOAELs  were  equal  to 
the  parental  NOAELs,  thus  indicating 
that  clomazone  does  not  pose  any 
increased  risk  to  infants  or  children. 

4.  Subchronic  toxicity.  In  a  90-day 
feeding  subchronic  study  in  mice  the 
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NOAEL  was  20  ppm  (<  2.9  mg/kg/ 
day)based  on  liver  cytomegaly  at  20 
ppm. 

5.  Chronic  toxicity.  A  12-montn 
feeding  study  in  the  dog  with  a  NOAEL 
of  500  ppm  (14.0  mg/kg/day  for  males; 
14.9  mg/kg/day  for  females)  based  on 
increased  blood  cholesterol  and  liver 
weights  at  2,500  ppm. 

A  24-month  chronic  feeding/ 
carcinogenicity  study  in  the  rat  with  a 
NOAEL  of  100  ppm  (4.3  mg/kg/day  for 
males;  5.5  mg/kg/day  for  females)  based 
on  increased  Uver  weights  and 
increased  liver  cytomegaly  at  500  ppm. 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study; 

A  24-month  chronic  feeding/ 
carcinogenicity  study  in  the  mouse  with 
a  NOAEL  of  100  ppm  (15  mg/kg/day) 
based  on  an  increase  in  the  white  blood 
cell  count.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

Using  the  Guidelines  for  Carcinogen 
Risk  Assessment,  it  is  proposed  that 
clomazone  be  classified  as  Group  E  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity  studies  in  rats  and  mice. 

The  reference  dose  (RfD)  for 
clomazone  has  been  established  at  0.043 
mg/kg/day.  The  RfD  for  clomazone  is 
based  on  the  24-Month  Feeding/ 
Carcinogenicity  Study  in  the  Rat  with  a 
NOAEL  of  4.3  mg/kg/day  and  an 
uncertainty  factor  of  100. 

6.  Animal  metabolism.  The 
metabolism  of  clomazone  in  animals  is 
adequately  understood.  Clomazone 
degrades  rapidly  and  extensively  in  rats, 
goats  and  poultry  to  a  variety  of 
metabolites  which  were  readily  excreted 
from  the  body  via  excreta. 

7.  Metabolite  toxicology.  No 
clomazone  related  metabolite  residues 
have  been  identified  as  being  of 
toxicological  concern.  The  residue  of 
significance  is  parent. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with 
clomazone  to  determine  whether  the 
herbicide  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
a  naturally  occiuring  estrogen  or  other 
endocrine  effects.  It  should  be  noted, 
however,  that  the  chemistry  of 
clomazone  is  unrelated  to  that  of  any 
compound  previously  identified  as 
having  estrogen  or  other  endocrine 
effects.  Additionally,  a  standard  battery 
of  required  studies  has  been  completed. 
These  studies  include  an  evaluation  of 
the  potential  effects  on  reproduction 
and  development,  and  an  evaluation  of 
the  pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure.  No  endocrine  effects  were 


noted  in  any  of  these  studies  with 
clomazone. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food  For 
purposes  of  assessing  the  potential 
dietary  exposure,  EPA  has  estimated 
aggregate  exposure  based  on  the 
Theoretical  Maximimi  Residue 
Contribution  (TMRC)  from  the 
established  tolerances  for  clomazone. 
The  TMRC  is  a  "worst  case"  estimate  of 
dietary  exposure  since  it  is  assumed  that 
100  percent  of  all  crops  for  which 
tolerances  are  established  are  treated 
and  that  pesticide  residues  are  present 
at  the  tolerance  levels.  Dietary  exposure 
to  residues  of  clomazone  in  or  on  food 
will  be  limited  to  residues  on  cabbage 
(0.1  ppm),  cottonseed  (0.05  ppm), 
cuciubit  vegetables  (0.05  ppm), 
succulent  peas  (0.05  ppm),  peppers 
(0.05  ppm),  soybeans  (0.05  ppm),  sweet 
potato  (0.05  ppm),  snap  beans  (0.05 
ppm)  rice  (0.05  ppm),  sugar  (from  cane) 
(0.05  ppm)  and  residues  on  tuberous 
and  conn  vegetable  (except  potato)  (0.05 
ppm  each).  As  noted  above,  this 
exposure  assessment  is  based  on  very 
conservative  assumptions,  i.e.,  100%  of 
crops  treated  will  contain  clomazone 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance.  It  is  FMC's 
opinion  that  these  assumptions  result  in 
an  overestimate  of  human  exposure. 

ii.  Drinking  water.  It  is  unlikely  that 
there  will  be  exposure  to  residues  of 
clomazone  through  drinking  water 
supplies.  A  field  mobility  study  was 
conducted  at  a  loamy  sand  location. 
Clomazone  was  found  only  in  the  top  0- 
1  ft.  soil  samples  during  the  61  day 
study  period.  No  clomazone  residue 
(<  0.02  ppm)  was  detected  in  the  deeper 
soil  levels  (1-2,  2-3  and  3-4  ft.). 
Detectable  residues  of  clomazone  were 
found  only  in  the  0-6  horizon.  Should 
movement  into  surface  water  occur, 
potential  for  clomazone  residues  to  be 
detected  in  drinking  water  supplies  at 
significant  levels  is  minimal. 
Accordingly,  there  is  no  reasonable 
expectation  that  there  would  be  an 
additional  incremental  aggregate  dietary 
contribution  of  clomazone  through 
groundv/ater  or  surface  water. 

2.  Non-dietary  exposure.  Clomazone 
is  only  registered  for  use  on  food  crops. 
Since  the  proposed  use  on  the  tuberous 
and  conn  vegetable  (except  potato)  crop 
subgoup  and  cucurbit  vegetable  crop 
group  is  consistent  with  existing 
registrations,  there  will  be  no  non- 
dietary,  non-occupational  exposure. 

D.  Cumulative  Effects 

Clomazone  is  an  isoxazolidinone 
herbicide.  No  other  registered  chemical 
exists  in  this  class  of  chemistry. 


Therefore,  given  clomazone's  unique 
chemistry  low  acute  toxicity,  the 
absence  of  genotoxic,  oncogenic, 
developmental  or  reproductive  effects, 
and  low  exposure  potential  (see 
Sections  A  and  C),  the  expression  of 
cimiulative  human  health  effects  with 
clomazone  and  other  natural  or 
synthetic  pesticides  is  not  anticipated. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  based  on  the 
completeness  and  reliability  of  the 
toxicology  data,  it  is  concluded  that 
aggregate  exposure  due  to  existing 
registered  uses,  and  pending  uses,  of 
clomazone  will  utilize  less  than  1%  of 
the  RfD  for  the  U.S.  population. 
Additionally,  an  analysis  concluded 
that  aggregate  exposure  to  clomazone 
adding  use  on  cucurbit  vegetable  crop 
group  and  tuberous  and  corra  vegetable 
(except  potato)  crop  subgroup  at  a  0.05 
ppm  will  utilize  a  negligible  (i.e., 
0.011%  or  less  for  cucurbits  and  0.002% 
or  less  for  these  root  crops)  percent  of 
the  RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  It  is  concluded  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  residues  of  clomazone, 
including  all  anticipated  dietary 
exposure. 

2.  Infants  and  children.  Based  on  the 
current  toxicological  data  requirements, 
the  data  base  relative  to  prenata  and 
postnatal  effects  for  children  is 
complete  (See  Section  B.3).  Further,  for 
clomazone,  the  NOAEL  in  the  two  year 
feeding  study  which  was  used  to 
calculate  the  RfD  (0.043  mg/kg/day)  is 
already  lower  than  the  NOAELs  from 
the  reproductive  and  developmental 
studies  by  a  factor  of  more  than  10-fold. 
Therefore,  it  can  be  concluded  that  no 
additional  uncertainty  factors  are 
warranted  and  that  the  RfD  at  0.043  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children  as 
well  as  adults. 

Using  the  conservative  exposure 
assiunptions  described  above,  FMC  has 
concluded  that  <  1%  of  the  RfD  will  be 
utilized  by  aggregate  exposure  to 
residues  of  clomazone  in/on  tuberous 
and  corm  vegetable  (except  potato)  crop 
subgroup  and  cucurbit  vegetable  crop 
group  for  non-nursing  infants  (<  1  year 
old),  the  population  subgroup  most 
sensitive. 

Based  on  the  above  information,  FMC 
has  concluded  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infants,  children  or  adults  from  dietary 
food  consumption  exposure  to 
clomazone  residues  from  tuberous  and 
corm  vegetable  (except  potato)  crop 
subgroup  and  cucurbit  vegetable  crop 
group  plus  all  other  clomazone  treated 
human  dietary  food  sources. 

F.  International  Tolerances 

There  are  Codex  residue  limits  for 
residues  of  clomazone  in  or  on  oilseed 
rape,  potatoes,  tobacco,  soybeans,  rice, 
cottonseed,  sugarcane  and  peas. 
[FR  Doc.  00-31058  Filed  12-5-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-983;  FRL-6573-7] 

Notice  Of  Filing  Pesticide  Petitions  to 
Establish  and  to  Extend  Tolerances  for 
Certain  Pesticide  Chemicals  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-983,  must  be 
received  on  or  before  January  5,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-983  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Pesticide  Petition  (PP  9F5079)  contact: 
Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington  DC  20460;  Telephone 
number:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 

For  Pesticide  Petitions  (PP  8F3654 
8F3674)  contact:  Mary  Waller, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington  DC  20460; 
Telephone  number:  (703)  308-9354;  e- 
mail  address:  waller.mary@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufactm^r. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  applv 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT, 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
983.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 


version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2  (CM  #2).  1921  Jefferson  Davis 
Highway.  Arlington.  VA.  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-983  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Ser\'ices 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  CM#2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-983.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regidations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  November  21,  2000. 

James  lones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
bysection  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  ISK  Biosciences  Corporation  (PP 
9F5079) 

Summary  of  Petition 

EPA  has  received  a  pesticide  petition 
(PP  9F5079)  from  ISK  Biosciences 
Corporation,  5970  Heisley  Road,  Suite 
200,  Mentor,  Ohio,  44060,  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishmg  a  tolerance  for 
residues  of  fluazinam  in  or  on  the  raw 
agricultural  commodities  potato  and 
peanut  at  0.02  parts  per  million  (ppm) 
and  wine  grapes  at  3.0  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  residue  of 
concern  is  best  defined  as  the  parent, 
fluazinam.  The  metabolism  of  fluazinam 
in  plants  (potatoes,  peanuts,  and  wine 
grapes)  is  adequately  understood  for  the 
purposes  of  these  tolerances.  The 
metabolism  of  fluazinam  involves  initial 
reduction  of  the  nitro  groups,  hydrolysis 
of  the  trifluoromethyl  group  as  well  as 
replacement  of  chlorine  by  glutathione 
with  subsequent  reactions  along  the 
glutathione  pathway.  Parent  fluazinam 
is  rapidly  degraded  and  is  either  not 
found  or  barely  detectable  in  peanuts 
and  potatoes.  Fluazinam  parent  was  the 
major  identifiable  residue  in  a  grape 
metabolism  study.  Identifiable  residues 
in  plant  metabolism  studies  either 
closely  resemble  fluazinam  in  structure 
or  are  the  result  of  re-incorporation  of 


the  fluazinam  carbon  pool  into  natural 
products. 

Ruminant  and  poultry  metabolism 
studies  demonstrated  that  the 
transmittal  of  residues  from  the  feed  of 
goats  and  hens  through  to  meat,  milk, 
and  eggs  was  low.  Total  14C  residues 
were  below  1  ppm  in  all  tissues,  milk 
and  eggs.  Identifiable  residues  were  less 
than  2%  of  the  administered  dose  in  all 
matrices,  except  for  chicken  fat  and 
liver. 

2.  Analytical  method.  An  analytical 
method  using  gas  chromatography  with 
electron  capture  detection  (GC-ECD)  for 
the  determination  of  fluazinam  residues 
on  potatoes,  peanuts,  grapes  and  the 
processing  fractions  thereof  has  been 
developed  and  validated.  The  method 
involves  solvent  extraction  followed  by 
liquid-liquid  partitioning  and 
concentration  prior  to  a  final 
purification  using  column 
chromatography.  The  method  has  been 
successfully  validated  by  an 
independent  laboratory  using  peanut 
nutmeat  as  the  matrix.  The  limit  of 
quantitation  of  the  method  is  0.02  ppm 
in  peanuts  and  0.01  ppm  in  potatoes 
and  grapes. 

3.  Magnitude  of  residues — i.  Potatoes. 
Data  from  1 1  field  trials  in  potatoes 
showed  that  mean  fluazinam  residues 
from  duplicate  samples  were  <0.01  ppm 
in  the  RAC  commodity  at  all  locations. 
The  result  of  a  processing  study  using 

a  3.5X  application  rate  showed  no 
concentration  into  the  processing 
fractions  dry  peels,  french  fries  and 
chips.  A  calculated  processing  factor  of 
2.4  for  the  animal  feed  commodity  wet 
peels  was  determined  based  on  residue 
levels  just  slightly  above  the  limit  of 
quantitation. 

ii.  Peanuts.  A  total  of  15  field  trials 
were  conducted  over  three  growing 
seasons  at  nine  sites  representative  of 
peanut  production.  Residues  of 
fluazinam  in  nutmeat  from  all  location 
were  below  0.01  ppm.  Residues  in 
peanut  hay,  a  grazing  restriction 
commodity,  ranged  from  0.16  to  10.2 
ppm  in  the  six  locations  where  it  was 
harvested.  In  a  processing  study, 
residues  concentrated  3x  in  crude  oil 
and  5x  in  soapstock,  but  did  not 
concentrate  in  refined  oil  or  presscake. 

iii.  Wine  grapes.  A  total  of  20  field 
trials  were  conducted  over  three 
growing  seasons  in  major  v«ne  grape 
growing  regions  worldwide.  Residues  of 
fluazinam  in  grapes  ranged  from  0.03  to 
2.27  ppm.  Vinification  of  grapes  from 
two  locations  showed  a  reduction  of 
fluazinam  in  wine  to  non-detectable 
levels. 

iv.  Secondary  residues.  Since  levels  of 
fluazinam  in  potatoes  and  peanut 
nutmeat  were  below  detectable  levels 


(the  fluazinam  label  includes  a  peanut 
hay  grazing  restriction,  and  only  wine 
grapes  which  are  imported  are  included 
in  this  tolerance  petition),  no  residues  of 
concern  are  expected  on  animal  feed 
items.  Furthermore,  since  animal 
metabolism  studies  do  not  show 
potential  for  significant  residue  transfer, 
detectable  secondary  residues  in  animal 
tissues,  milk  or  eggs  are  not  expected. 
Therefore,  tolerances  are  not  needed  for 
these  commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  was  conducted  which 
placed  technical  fluazinam  in  Toxicity 
Category  III  for  oral  LDso,  dermal  LD50, 
dermal  irritation.  Category  Ilior 
inhalation  LC50  and  Category  I  for  eye 
irritation.  Technical  fluazinam  showed 
potential  for  dermal  sensitization. 

In  an  acute  neurotoxicity  study,  the 
no  observed  affect  effect  level  (NOAEL) 
for  neurotoxicity  was  2,000  milligram/ 
kilogram  (mg/kg)  highest  dose  tested 
(HDT)  and  the  NOAEL  for  systemic 
effects  was  50  mg/ke. 

2.  Genotoxicty.  A  Dattery  of  tests  has 
been  conducted  to  assess  the  genotoxic 
potential  of  technical  fluazinam.  Assays 
conducted  included  two  gene  mutation 
tests  in  bacteria,  a  chromosomal 
aberration  test  in  mammalian  cells,  a 
mouse  micronucleus  test  and  a  DNA 
repafr  test  in  bacteria.  Technical 
fluazinam  did  not  elicit  a  genotoxic 
response  in  any  of  the  studies 
conducted. 

3.  Reproductive  and  developmental 
toxicity.  In  a  2-generation  reproductive 
toxicity  study,  the  NOAEL  for 
reproductive  effects  was  100  ppm  (10.1 
mg/kg/day).  The  NOAEL  for  parental 
toxicity  was  20  ppm  (2.1  mg/kg/day). 

In  a  rat  developmental  study,  there 
were  no  developmental  effects  observed 
at  non-maternally  toxic  doses.  The 
developmental  NOAEL  was  50  mg/kg/ 
day  and  the  lowest  observed  adverse 
effect  level  (LOAEL)  was  250  mg/kg/ 
day,  based  upon  statistically  significant 
decreased  mean  fetal  body  weight  and 
other  evidence  suggestive  of  delayed 
fetal  development  related  to  maternal 
toxicity.  The  maternal  NOAEL  was 
shown  to  be  50  mg/kg/day. 

In  a  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
at  non-maternally  toxic  doses.  The 
developmental  NOAEL  was  7  mg/kg/ 
day  and  the  LOAEL  was  12  mg/kg/day, 
based  on  increased  incidence  of  total 
litter  loss  and  possible  slightly 
increased  incidences  of  fetal  findings  at 
this  dose.  It  was  concluded  that  the 
maternal  NOAEL  was  4  mg/kg/day. 

4.  Subchronic  toxicity.  The  NOAEL 
for  the  1 3  week  feeding  study  in  rats 


was  50  ppm  (4.1  mg/kg/day).  The 
LOAEL  was  500  ppm  (41  mg/kg/day), 
based  on  periacinar  hepatocellular 
hypertrophy  and  sinusoidal  chronic 
inflammation  in  males,  increased  liver 
weights  in  males  and  increased  lung 
weights  in  females. 

In  a  13  week  dog  study,  the  NOAEL 
was  10  mg/kg/day.  The  LOAEL  was  100 
mg/kg/day,  based  on  ocular  change 
observed  ophthalmoscopically  and  liver 
effects  consisting  of  increased  relative 
liver  to  body  weight,  bile  duct 
hyperplasia  with  or  without 
cholangiofibrosis  and  increased  plasma 
phosphatase  levels. 

In  a  21  day  dermal  study,  the  NOAEL 
for  systemic  effects  was  10  mg/kg/day. 
The  LOAEL  was  100  mg/kg/day,  based 
on  hepatocelluar  hypertrophy  and 
increases  in  AST  and  cholesterol  levels. 

In  a  subchronic  neurotoxicity  study, 
no  effects  considered  to  be  indicative  of 
neurotoxicity  were  observed  at  the 
highest  dose  tested,  3,000  ppm  (233  mg/ 
kg/day).  The  NOAEL  for  systemic 
toxicity  (body  weight  differences)  was 
1,000  opm  (74  mg/kg/day). 

5.  Chronic  toxicity.  Fluazinam  was 
not  carcinogenic  in  rats.  A  NOAEL  of  10 
ppm  (0.43  mg/kg/day)  of  fluazinam  was 
established  based  on  the  following 
effects  kt  1,000  and/ or  100  ppm:  lower 
food  consumption  and  efficiency  of  food 
utilization,  slight  anemia,  elevated 
cholesterol,  increased  liver  weights,  an 
increased  number  of  macroscopic  liver 
and  testes  lesions  and  an  increased 
incidence  of  microscopically  observed 
lung,  liver,  pancreas,  lymph  node  and 
testes  lesions. 

An  additional  study  was  conducted  to 
further  define  the  NOAEL  for  long-term 
effects  in  the  rat.  In  the  second  study, 
a  NOAEL  of  50  ppm  (2.2  mg/kg/day) 
was  established  based  on  liver  and 
testes  effects. 

Two  long-term  feeding  studies  were 
conducted  in  mice.  In  the  first,  the 
NOAEL  for  all  effects  was  10  ppm  (1.14 
m^/kg/day)  and  the  LOAEL  was  100 
ppm  (11.2  mg/kg/day)  based  on  the 
treatment-related  effects  observed  in  the 
liver. 

A  second  oncogenicity  study  in  mice 
was  conducted  at  1.000,  3,000  and  7,000 
ppm  to  ensure  that  an  maximum 
tolerance  dose  (MTD)  was  studied. 
Findings  included  increased  female 
mortality,  reduced  body  weight  gains, 
increased  brain  weights  and/or  liver 
weights.  An  impurity  in  the  test 
material  used  in  this  study  resulted  in 
vacuolation  of  the  white  matter  of  the 
brain  and  cervical  spinal  cord  in  treated 
animals.  A  statistically  significant 
higher  incidence  of  hepatocellular 
adenomas  was  observed  in  the  3,000 
ppm  dose  males.  Hepatocellular 


adenomas  are  common  tumors  in  male 
mice.  There  was  no  dose  relationship  in 
the  induction  of  the  adenoma  and  no 
increase  in  hepatocellular  carcinomas.  It 
was  concluded  that  fluazinam  is  not 
carcinogenic  in  the  mouse. 

In  a  chronic  dog  study,  the  NOAEL 
was  determined  to  be  1  mg/kg/day.  The 
LOAEL  was  10  mg/kg/day  based  on 
generalized,  nonspecific  toxicity.  No 
ocular  effects  were  observed 
ophthalmoscopally  at  any  dose  in  this 
study. 

6.  Animal  metabolism.  After  an  oral 
dose  of  fluazinam  the  median  peak  time 
for  blood  concentration  of  radiolabel 
activity  for  both  sexes  was  6  hours.  The 
major  route  of  excretion  was  the  feces 
with  urine  contributing  as  a  minor 
route.  Less  than  1  %  of  the  administered 
dose  was  found  in  the  terminated 
animals.  The  highest  concentration  was 
found  in  the  liver.  There  were  no  major 
differences  related  to  sex  or  dose  level 
in  the  findings.  It  was  concluded  that 
fluazinam  is  metabolized  by  both 
reduction  and  glutathione  and 
glucuronide  conjugation  and  further 
metabolism. 

7.  Metabolite  toxicology.  The  same 
metabolic  processes  occur  in  plants  and 
animals  but  metabolism  in  plants  is 
more  extensive  than  in  animals.  All  of 
the  major  identified  metabolites  in  both 
plants  and  animals  retain  the 
phenylpyridinylamine  structure.  Many 
of  the  metabolites  resulting  from 
fluazinam  are  similar  in  plants  and 
animals  and,  therefore,  have  already 
been  evaluated  toxicologically. 

Because  of  the  rapid  and  complete 
elimination  (in  animals)  and  re- 
incorporation (in  plants)  of  fluazinam. 
the  toxicity  of  metabolites  is  expected  to 
be  similar  to  but  lower  than  the  toxicity 
of  the  parent  compound.  The  residue  of 
concern  is  parent  fluazinam  only. 

8.  Endocrine  disruption.  The 
toxicological  profile  of  fluazinam  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen  in  mammalian 
chronic  studies  or  in  mammalian  or 
avian  reproduction  studies.  It  is 
therefore  considered  that  there  is  an 
adequate  level  of  safety  over  the 
reference  dose  for  possible  endocrine 
effects  and  that  an  additional  safety 
factor  for  possible  endocrine  effects  is 
not  warranted. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  An  RfD  of  0.01 
mg/kg/day  is  proposed  for  humans, 
based  on  the  NOAEL  from  the  one  year 
dog  study  (1  mg/kg/day)  and  dividing 
by  an  uncertainty  factor  of  100. 

i.  Food — a.  Acute  risk.  Tier  1  acute 
dietary  exposure  analyses  were 
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conducted  for  fluazinam  in/on  peanuts, 
potatoes  and  imported  wine  grapes  to 
determine  the  exposure  contribution  of 
these  commodities  to  the  diet  and  to 
ascertain  the  acute  risk  potential.  The 
estimates  were  based  on  proposed 
tolerance  level  residues  for  all  three 
crops,  peanut  and  potato  processing 
studies,  market  share  assumptions  of 
100%  crop  treated,  and  consumption 
data  from  the  1994  through  1996  USDA 
continuing  survey  of  food  intake. 

Even  using  all  of  the  worst  case 
exposure  scenarios  listed  above,  the  Tier 
1  acute  assessment  for  the  U.S. 
population  resulted  in  a  margin  of  safety 
(MOS)  of  270,507  at  the  95th  percentile. 
This  corresponded  to  an  estimated 
exposure  of  0.000185  mg/kg/day.  The 
highest  acute  exposure  estimate  (95th 
percentile)  was  observed  in  the  seniors 
(55  years  and  over)  subpopulation: 
0.001285  mg/kg/day.  This  correlates  to 
an  MOE  of  38,908. 

b.  Chronic  risk.  Tier  1  dietary 
exposure  analyses  were  conducted  for 
fluazinam  in/on  peanuts,  potatoes  and 
imported  wine  grapes  to  determine  the 
exposure  contribution  of  these 
commodities  to  the  diet  and  to  ascertain 
the  chronic  risk  potential.  The  estimates 
were  based  on  proposed  tolerance  level 
residues  for  all  three  crops,  peanut  and 
potato  processing  studies,  market  share 
assumptions  of  100%  crop  treated,  and 
consumption  data  from  the  1994 
through  1996  USDA  continuing  survey 
of  food  intake. 

Even  using  all  of  the  worst  case 
exposiu-e  scenarios  listed  above,  the  Tier 
1  chronic  dietary  exposure  estimates 
resulted  in  an  estimated  exposure  for 
the  U.S.  population  of  0.000104  mg/kg/ 
day.  This  exposuire  corresponds  to  1.0% 
of  the  reference  dose  (RfD)  of  O.Olmg/ 
kg/day.  The  highest  exposiue  estimate 
was  calculated  for  the  Females  20+ 
years  (non-pregnant/non-nursing) 
population  subgroup.  This  exposiu-e 
was  determined  to  be  0.000156  mg/kg/ 
day  (1.6%  of  the  RfD). 

It  can  be  concluded  that  acute  or  long- 
term  dietary  exposure  to  fluazinam 
through  residues  on  treated  peanuts, 
potatoes  and  imported  wine  grapes 
should  not  be  of  cause  for  concern. 

ii.  Drinking  water.  Since  fluazinam  is 
intended  for  application  outdoors  to 
field  grown  peanut  and  potato  crops,  the 
potential  exists  for  parent  and  or 
metabolites  to  reach  ground  or  surface 
water  that  may  be  used  for  drinking 
water.  The  calculated  drinking  water 
levels  of  concern  (DWLOC)  for  chronic 
exposure  for  adult  males,  adult  females 
and  toddlers  were  estimated  to  be  355 
parts  per  billion  (ppb),  296  ppb,  and  149 
ppb,  respectively.  The  calculated 
DWLOCs  for  acute  exposure  for  all 


adults,  adult  females  and  toddlers  were 
estimated  to  be  17,943  ppb,  14,993  ppb, 
and  7,497  ppb,  respectively.  The 
chronic  and  acute  DWLOC  values  are 
well  above  the  modeled  chronic  and 
acute  DWECs  of  0.17  ppb  (GENEEC  56- 
day/3)  and  15.1  ppb  (GENEEC 
instantaneous  value),  respectively. 
Therefore,  there  is  comfortable  certainty 
that  no  harm  will  result  from  combined 
dietary  (food  and  water)  exposure  due  to 
the  use  of  fluazinam  on  peanuts, 
potatoes  and  imported  wine  grapes. 

2.  Non-dietary  exposure.  No  petition 
for  registration  of  fluazinam  is  being 
made  for  either  indoor  or  outdoor 
residential  use.  Non-occupational 
exposiire  of  fluazinam  to  the  general 
population  is  therefore  not  expected  and 
is  not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

Fluazinam  is  a  phenylpyridinylamine 
fungicide.  Since  there  are  no  other 
members  of  this  class  of  fungicides,  it  is 
considered  imlikely  that  fluazinam 
would  have  a  common  mechanism  of 
toxicity  with  any  other  pesticide  in  use 
at  this  time. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  a 
NOAEL  of  1  mg/kg  bwt/day  from  a  one 
year  feeding  study  in  dogs,  and  using  an 
uncertainty  factor  of  100,  a  reference 
dose  of  0.01  mg/kg  bwt/day  is  proposed 
for  assessment  of  long-term  risk.  The 
estimate  of  dietary  intake  was  based  on 
proposed  tolerance  level  residues  for  all 
three  crops,  peanut  and  potato 
processing  studies,  market  share 
assumptions  of  100%  crop  treated  and 
consxmiption  data.  Even  using  those 
conservative  intake  estimates,  the 
proposed  tolerances  will  utilize  only 
1%  of  the  RfD  for  the  U.S.  population. 
The  estimated  exposure  of  fluazinam 
from  drinking  water,  0.17  ppb  is  at  least 
three  orders  of  magnitude  below  the 
calculated  drinking  water  level  of 
concern,  355  ppb. 

2.  Infants  and  children.  Data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  were  considered. 
These  studies  which  were  described 
earlier,  demonstrated  no  increased 
sensitivity  of  ra^  or  rabbits  to  in  utero 
exposure  to  fluazinam.  In  addition,  the 
multigeneration  reproductive  toxicity 
study  did  not  identify  any  increased 
sensitivity  of  rats  to  in  utero  or  postnatal 
exposure.  For  all  three  studies,  parental 
NOAELs  were  lower  than  or  equivalent 
to  the  developmental  or  offspring 
NOAELs.  It  is  concluded  that  the 
standard  margin  of  safety  will  protect 
the  safety  of  infants  and  children  and 


that  an  additional  safety  factor  is  not 
warranted. 

The  dietary  exposure  of  fluazinam  to 
infants  and  children  is  estimated  to  be 
much  lower  than  adults  because  80%  to 
90%  of  the  exposure  is  expected  from 
sherry  and  wine.  The  proposed 
tolerances  will  utilize  <0.5%  of  the  RfD 
for  infants  and  children.  The  estimated 
exposure  of  fluazinam  from  drinking 
water,  0.17  ppb  is  three  orders  of 
magnitude  below  the  calculated 
drinking  water  level  of  concern,  149 
ppb. 

F.  International  Tolerances 

There  are  presently  no  Codex 
maximum  residue  levels  established  for 
residues  of  fluazinam  on  any  crop. 

2.  Novartis  Crop  Protection,  Inc., 

Summary  of  Petitions: 

EPA  has  received  two  pesticide 
petitions  (PP  8F3654,  PP  8F3674)  from 
Novartis  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419 
proposuig,pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  by  extending  the 
expiration  date  for  tolerances  for 
residues  of  propiconazole  in  or  on  the 
raw  agricultural  commodities  com, 
field,  stover  (12.0  parts  per  million 
(ppm));  com,  field,  forage  (12.0  ppm); 
com,  field,  grain  (0.1  ppm);  com,  sweet 
(0.1  ppm);  pineapple  (0.1  ppm); 
pineapple,  fodder  (0.1  ppm)  (PP 
8F3674);  peanut  (0.2  ppm);  peanut,  hay 
(20  ppm);  and  peanut,  hulls  (1.0  ppm) 
(PP  8F3654).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however ,EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Novartis  believes" 
the  studies  supporting  propiconazole 
adequately  characterize  metabolism  in 
plants  and  animals.  The  metabolism 
profile  supports  the  use  of  an  analytical 
enforcement  method  that  accounts  for 
combined  residues  of  propiconazole  and 
its  metabolites  which  contain  the  2,4- 
dichlorobenzoic  acid  (DCBA)  moiety. 

2.  Analytical  method.  Novartis  has 
submitted  a  practical  analytical  method 
involving  extraction,  filtration, 
conversion,  partition,  derivitization,  and 
solid  phase  cleanup  with  analysis  by 
confirmatory  gas  chromatography  using 
electron  capture  detection  (ECD).  The 
total  residue  method  is  used  for 


determination  of  propiconazole  and  its 
metabolites.  The  limit  of  quantitation 
(LOQ)  for  the  method  is  0.05  ppm. 

3.  Magnitude  of  residues.  Field 
residue  trials  have  been  conducted  at 
various  rates,  timing  intervals,  and 
applications  methods  to  represent  the 
use  patterns  which  would  most  likely 
result  in  the  highest  residues.  For  all 
samples,  the  total  residue  method  was 
used  for  determination  of  the  combined 
residues  of  parent  and  its  metabolites 
which  contain  the  DCBA  moiety. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  Propiconazole 
exhibits  low  toxicity.  Data  indicated  the 
following:  a  rat  acute  oral  LD50  of  1,517 
milligrams/kilograms  (mg/kg);  a  rabbit 
acute  dermal  LD50  >  6,000  mg/kg,  a  rat 
inhalation  LC50  >5.8  g/liter  air;  minimal 
skin  and  slight  eye  irritation;  and 
nonsensitization. 

2.  Genotoxicty.  Propiconazole  exhibits 
no  mutagenic  potential  based  on  the 
following  data:  In  vitro  gene  mutation 
test  (Ames  assay,  rat  hepatocyte  DNA 
repair  test,  (human  fibroblast  DNA 
repair  test),  In  vitro  chromosome  test, 
(human  lymphocyte  cytogenetic  test),  In 
vivo  mutagenicity  test,  (Chinese  hamster 
bone  marrow  cell  nucleus  anomaly  test, 
Chinese  hamster  bone  marrow  cell 
micronucleus  test,  mouse  dominant 
lethal  test),  and  other  mutagenicity  test 
(BALB/3T3  cell  transformation  assay). 

3.  Reproductive  and  developmental 
toxicity.  In  an  oral  teratology  study  in 
the  rabbit,  a  maternal  no  observed 
adverse  effect  level  (NOAEL)  of  30  mg/ 
kg  was  based  on  reduced  food  intake  but 
without  any  fetotoxicity  even  at  the  top 
dose  of  180  mg/kg.  In  an  oral  teratology- 
study  in  the  rabbit,  a  maternal  NOAEL 
of  100  mg/kg  was  based  on  reductions 
in  body  weight  gain  and  food 
consumption  and  a  fetal  NOAEL  of  250 
mg/kg  was  based  on  increased  skeletal 
variations  at  400  mg/kg.  In  an  oral 
teratology  study  in  the  rat,  a  maternal 
and  fetal  NOAEL  of  100  mg/kg  was 
based  on  decreased  survival,  body 
weight  gain,  and  food  consumption  in 
the  dams  and  delayed  ossification  in  the 
fetuses  at  300  mg/kg.  In  a  second 
teratology  study  in  the  rat,  a  maternal 
and  fetal  NOAEL  of  30  mg/kg  was  based 
on  reductions  in  body  weight  gain  and 
food  consumption  in  the  dams  and 
delayed  development  in  the  fetuses  at 
90  and  360/300  mg/kg.  A  supplemental 
teratology  study  in  the  rat  involving 
eight  times  as  many  animals  per  group 
as  usually  required  showed  no 
teratogenic  potential  for  the  compound. 
A  2-generation  reproduction  study  in 
the  rat  showed  excessive  toxicity  at 
5,000  ppm  without  any  teratogenic 
effects.  A  2-generation  reproduction 


study  in  the  rat  showed  no  effects  on 
reproductive  or  fetal  parameters  at  any 
dose  level.  Postnatal  growrth  and 
survival  were  affected  at  the  top  dose  of 
2,500  ppm,  and  parental  toxicity  was 
also  evident.  The  NOAEL  for 
development  toxicity  is  500  ppm. 

4.  Subchronic  toxicity.  In  a  21  day 
dermal  study  in  the  rabbit,  a  NOAEL  of 
200  mg/kg  was  based  on  clinical  signs 
of  systemic  toxicity.  In  a  28  day  oral 
toxicity'  study  in  the  rat,  a  NOAEL  of  50 
mg/kg  was  based  on  increased  liver 
weight.  In  a  subchronic  feeding  study  in 
the  mouse,  a  NOAEL  of  20  ppm  (3  mg/ 
kg)  was  based  on  liver  pathologic 
changes.  In  a  13  week  feeding  study  in 
the  male  mouse,  a  NOAEL  of  20  ppm  (3 
mg/kg)  was  based  on  liver  pathologic 
changes.  In  a  90  day  feeding  study  in 
rats,  the  NOAEL  was  240  ppm  (24  mg/ 
kg)  based  on  a  reduction  in  body  weight 
gain.  In  a  90  day  feeding  study  in 
dogs.the  NOAEL  was  250  ppm  (6.25  mg/ 
kg)  based  on  reduced  food  intake  and 
stomach  histologic  changes. 

5.  Chronic  toxicity.  In  a  12  month 
feeding  study  in  the  dog,  a  NOAEL  of 
50  ppm  (1.25  mg/kg)  was  based  on 
stomach  histologic  changes.  In  a  24 
month  oncogenicity  feeding  study  in  the 
mouse,  the  NOAEL  was  100  ppm  (15 
mg/kg).  The  MTD  was  exceeded  at  2,500 
ppm  in  males  based  on  decreased 
survival  and  body  weight.  Increased 
incidence  of  liver  timior  was  seen  in 
these  males  but  no  evidence  of 
carcinogenicity  was  seen  at  the  next 
lower  dose  of  500  ppm  in  either  sex.  In 

a  24  month  chronic  feeding/ 
oncogenicity  study  in  the  rat.  a  NOAEL 
of  100  ppm  (5  mg/kg)  was  based  on 
body  weight  and  blood  chemistry.  The 
MTD  was  2,500  ppm  based  on  reduction 
in  body  weight  gain  and  no  evidence  of 
oncogenicity  was  seen.  Based  on  the 
available  chronic  toxicity  data,  Novartis 
believes  the  Reference  dose  (RfD)  for 
propiconazole  is  0.0125  mg/kg/day. 
This  RfD  is  based  on  a  1  year  feeding 
study  in  dogs  with  a  NOAEL  of  1.25  mg/ 
kg/day  (50  ppm)  and  an  uncertainly 
factor  of  100.  No  additional  modifying 
factor  for  the  nature  of  effects  was 
judged  to  be  necessary  as  stomach 
mucous  hyperemia  was  the  most 
sensitive  indicator  of  toxicity  in  that 
study. 

Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  on 
September  24,  1986  (51  FR  33992),  the 
USEPA  has  classified  propiconazole  in 
group  C  for  carcinogenicity  (evidence  of 
possible  carcinogenicity  for  humans). 
The  compoimd  was  tested  in  24  month 
studies  with  both  rats  and  mice.  The 
only  evidence  of  carcinogenicity  was  an 
increase  in  liver  tumor  incidence  in 
male  mice  at  a  dose  level  that  exceeded 


the  maximum  tolerated  dose  (MTD). 
Dosage  levels  in  the  rat  study  were 
appropriate  for  identifying  a  cancer  risk. 
The  Cancer  Peer  Review  Committee 
recommended  the  RfD  approach  for 
quantitation  of  human  risk.  Therefore, 
the  RflD  is  deemed  protective  of  all 
chronic  human  health  effects,  including 
cancer. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  RfD  for 
propiconazole  is  0.0125  mg/kg/day  and 
is  based  on  a  1  year  feeding  study  in 
dogs  with  a  NOAEL  of  1.25  mg/kg/day 
(50  ppm)  and  an  uncertainly  factor  of 
100. 

i.  Food — Acute  risk.  The  risk  from 
acute  dietary  exposure  to  propiconazole 
is  considered  to  be  ver>'  low.  The  lowest 
NOAEL  in  a  short  term  exposure 
scenario,  identified  as  30  mg/kg  in  the 
rat  teratology  study,  is  24-fold  higher 
than  the  chronic  NOAEL.  Based  on 
worst-case  assimiptions.  the  chronic 
exposure  assessment  did  not  result  in 
any  margin  of  exposure  (MOE)  less  than 
1 50  for  even  the  most  impacted 
population  subgroup.  Novartis  believes 
that  the  MOE  for  acute  exposure  would 
be  more  than  100  for  any  population 
groups;  MOE  of  100  or  more  are 
considered  satisfactory. 

ii.  Chronic  risk.  For  the  purposes  of 
assessing  the  potential  dietary  exposure 
under  the  existing,  pending,  and 
proposed  tolerances  for  the  residue  of 
propiconazole  and  its  metabolites 
determined  as  2.4-dichlorobenzoic  acid, 
Novartis  has  estimated  aggregate 
exposing  based  upon  the  Theoretical 
Maximum  Residue  Concentration 
(TMRC).  The  TMRC  is  a  "worst  case" 
estimate  of  dietary  exposure  since  it 
assumes  100%  of  all  crops  for  which 
tolerances  are  est^lished  are  treated 
and  that  pesticide  residues  are  at  the 
tolerance  levels,  resulting  in  an 
overestimation  of  human  exposure. 

Currently  established  tolerances  range 
from  0.05  ppm  in  milk  to  60  ppm  in 
grass  seed  screenings  and  include: 
apricots  (1.0  ppm);  bananas  (0.2  ppm); 
barley  grain  (0.1  ppm);  barley  straw  (1.5 
ppm);  cattle  kidney  and  liver  (2.0  ppm); 
cattle  meat,  fat,  and  meat  by  products 
except  kidney  and  liver  (0.1  ppm); 
celery  (5.0  ppm);  com  forage  and  fodder 
(12.0  ppm);  com  grain  and  sweet  (0.1); 
eggs  (0.1  ppm);  goat  kidney  and  liver 
(2.0  ppm);  goat  meat,  fat,  and  meat  by 
products  except  kidney  and  liver  (O.i 
ppm);  grass  forage  (0.5  ppm);  grass  hay/ 
straw  (40.0  ppm);  grass  seed  screenings    ' 
(60.0  ppm);  hogs  Iddney  and  liver  (2.0 
ppm);  hog  meat,  fat,  and  meat  by 
products  except  kidney  and  liver  (0.1 
ppm);  horses  kidney  and  liver  (2.0 
ppm);  horse  meat,  fat,  and  meat  by 
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products  except  kidney  and  liver  (0.1 
ppm);  milk  {0.05  ppm);  mint  tops  (0.3 
ppm  -  regional  tolerance  west  of 
Cascade  Mountains);  mushrooms  (0.1 
ppm);  nectarines  (1.0  ppm);  oat  forage 
(10.0  ppm);  oat  grain  (0.1  ppm);  oat  hay 
(30.0  ppm);  oat  straw  (1.0  ppm);  peaches 
(1.0  ppm);  peanut  hay  (20.0  ppm); 
peanut  hulls  (1.0  ppm);  peanuts  (0.2 
ppm);,  pecans  (0.1  ppm);  pineapple  (0.1 
ppm);  pineapple  fodder  (0.1  ppm); 
plums  (1.0  ppm);  poultry  liver  and 
kidney  (0.2  ppm);  poultry  meat,  fat,  and 
meat  by  products  except  kidney  and 
liver  (0.1  ppm);  prunes,  fresh  (1.0  ppm); 
rice  grain  (0.1  ppm);  rice  straw  (3.0 
ppm);  wild  rice  (0.5  ppm  regional 
tolerance  Minnesota);  rye  grain  (0.1 
ppm);  rye  straw  (1.5  ppm);  sheep  kidney 
and  liver  (2.0  ppm);  sheep  meat,  fat,  and 
meat  by  products  except  kidney  and 
liver  (0.1  ppm);  stone  fruit  crop  group 
12  (1.0  ppm);  wheat  grain  (0.1  ppm); 
and  wheat  straw  (1.5  ppm).  In  addition, 
time-limited  regional  tolerances  for 
sorghum  grain  and  stover  at  0.1  ppm 
and  1.5  ppm,  respectively  were 
established  to  support  a  section  18 
Crisis  exemption  in  Texas  (expiration 
date  December  31,  2000)  and  Nebraska, 
Kansas,  and  Oklahoma  (expiration  date 
September  30,  2000). 

Additional  uses  of  propiconazole 
have  been  requested  in  several  pending 
petitions.  Proposed  tolerances  include: 
PP  5F4424  for  use  of  propiconazole  on 
dry  bean  and  soybean  -  dry  bean  forage 
(8.0  ppm);  dry  bean  hay  (8.0  ppm);  dry 
bean  vines  (0.5  ppm);  dry  bean  (0.5 
ppm),  soybeans  (0.5  ppm);  soybean 
fodder  (8.0  ppm);  soybetui  forage  (8.0 
ppm);  soybean  hay  (25.0  ppm);  and 
soybean  straw  (0.1  ppm);  PP  5F4591  for 
use  of  propiconazole  on  berries,  carrots 
and  onions  -  berry  crop  grouping  (1.0 
ppm);  dry  bulb  onion  (0.3  ppm);  green 
onion  (8.0);  PP  5F3740  -  tree  nut  crop 
grouping  (0.1  ppm);  PP  5F4498  - 
inadvertent/rotational  crop  tolerances 
for  alfalfa  forage  (0.1  ppm).  alfalfa  hay 
(0.1  ppm),  grain  sorghum  fodder  (0.3 
ppm),  grain  sorghum  forage  (0.3  ppm) 
and  grain  sorghum  grain  (0.2  ppm). 

ii.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  propiconazole 
are  residues  in  drinking  water  and 
exposure  from  non-occupational 
sources.  Review  of  environmental  fate 
data  by  the  Environmental  Fate  and 
Effects  Division  of  USEPA  indicates  that 
propiconazole  is  persistent  and 
moderately  mobile  to  relatively 
immobile  in  most  soil  and  aqueous 
environments.  No  Maximum 
Concentration  Level  (MCL)  currently 
exists  for  residues  of  propiconazole  in 
drinking  water  and  no  drinking  water 


health  advisory  levels  have  been 
established  for  propiconazole. 

The  degradation  of  propiconazole  is 
microbially  mediated  with  an  aerobic 
soil  metabolism  half-life  of  70  days. 
While  propiconazole  is  hydrolytically 
and  photochemically  stable  (T  *  >100 
days),  it  binds  very  rapidly  and  tightly 
to  soil  particles  following  application. 
Adsorption/desorption  and  aged 
leaching  data  indicate  that 
propiconazole  and  its  degradates  will 
primarily  remain  in  the  top  0-6  inches 
of  the  soil.  It  has  been  determined  that 
under  field  conditions  propiconazole 
will  degrade  with  a  half-life  of 
approximately  100  days. 

2.  Non-dietary  exposure. 
Propiconazole  is  registered  for 
residential  use  as  a  preservative 
treatment  for  wood  and  for  lawn  and 
ornamental  uses.  At  this  time,  no 
reliable  data  exist  which  would  allow 
quantitative  incorporation  of  risk  from 
these  uses  into  a  human  health  risk 
assessment.  The  exposure  to 
propiconazole  from  contacting  treated 
wood  products  is  anticipated  to  be  very 
low  since  the  surface  of  wood  is  usually 
coated  with  paint  or  sealant  when  used 
in  or  ciround  the  house.  The  non- 
occupational exposure  from  lawn  and 
ornamental  applications  is  also 
considered  to  be  minor.  It  is  estimated 
that  less  than  0.01%  of  all  households 
nationally  use  propiconazole  in  a 
residential  setting. 

D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  reliable 
information  to  indicate  that  toxic  effects 
produced  by  propiconazole  would  be 
cumulative  with  those  of  any  other 
types  of  chemicals.  While  other  triazoles 
are  available  on  the  commercial  or 
consumer  market,  sufficient  structural 
differences  exist  among  these 
compounds  to  preclude  any  categorical 
grouping  for  cumulative  toxicity. 
Consequently,  Novartis  is  considering 
only  the  potential  risks  of  propiconazole 
in  its  aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population — Reference  dose. 
Using  the  conservative  exposure 
assumptions  described  above  (100% 
stone  fruit  acres  treated  and  tolerance 
level  residues)  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  for  propiconazole, 
Novartis  has  calculated  aggregate 
exposure  levels  for  this  chemical.  The 
calculation  shows  that  only  16%  of  the 
RfD  will  be  utilized  for  the  U.S. 
population  based  on  chronic  toxicity 
endpoints.  EPA  generally  has  no 


concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
propiconazole  residues. 

2.  Infants  and  children. 
Developmental  toxicity  (e.g.,  reduced 
pup  weight  and  ossification]  was 
observed  in  the  rat  teratology  studies 
and  2-generation  rat  reproduction 
studies  at  maternally  toxic  doses.  Some 
of  these  findings  are  judged  to  be 
nonspecific,  secondary  effects  of 
maternal  toxicity.  The  lowest  NOAEL 
for  developmental  toxicity  was 
established  in  the  rat  teratology  study  at 
30  mg/kg,  a  level  24-fold  higher  than 
the  NOAEL  of  1.25  mg/kg  on  which  the 
RfD  is  based. 

3.  Reference  dose.  Using  the  same 
conservative  exposure  assumptions  as 
employed  for  the  determination  in  the 
general  population,  Novartis  has 
calculated  that  the  percent  of  the  RfD 
that  will  be  utilized  by  aggregate 
exposure  to  residues  of  propiconazole  is 
26%  for  nursing  infants  less  than  1  year 
old,  65%  for  non-nursing  infants  less 
than  1  year  old,  35%  for  children  1-6 
years  old,  and  23%  for  children  7-12 
years  old.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  and  the  conservative 
exposure  assessment,  Novartis 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  propiconazole  residues. 

F.  International  Tolerances 

International  CODEX  values  are 
established  for  almond,  animal 
products,  bananas,  barley,  coffee,  eggs, 
grapes,  mango,  meat,  milk,  oat,  peanut- 
whole,  peanut  grains,  pecans,  rape,  rye, 
stone  fruit,  sugar  cane,  sugar  beets, 
sugar  beet  tops,  and  wheat.  The  U.S. 
residue  definition  includes  both 
propiconazole  and  metabolites 
determined  as  2,4-dichlorobenzoic  acid 
(DCBA).  while  the  CODEX  definition  is 
for  propiconazole,  per  se,  i.e.  parent 
only.  This  difference  results  in  unique 
tolerance  expressions  with  the  U.S. 
definition  resulting  in  the  higher 
tolerance  levels. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50877;  FRL-6758-8] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Biopesticides  and  Pollution 
Prevention  Division  (7511C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  the 
experimental  use  permit:  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or,  sponsor  reseeurh  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  docimient  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents.  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

n.EUPs 

EPA  has  issued  the  following  EUP: 
064500-EUP-l.  Issuance.  U.S. 
Department  of  Agriculture,  Agricultural 
Research  Service.  Pacific  West  Area 
(PWA),  Department  of  Plant  Pathology, 
University  of  California,  One  Shield 


Ave.,  Davis,  CA  95616.  This 
experimental  use  permit  allows  the  use 
of  25  gallons  of  the  biochemical 
pesticide  sucrose  octanoate  esters  on  50 
acres  of  grapevines  to  evaluate  the 
control  of  glassy-winged  sharpshooter 
during  post  harvest.  The  program  is 
authorized  only  in  the  State  of 
California.  The  experimental  use  permit 
is  effective  from  September  15,  2000  to 
December  15.  2000.  This  is  a  non-crop 
destruct  EUP.  (S.  Diana  Hudson;  Rm. 
910,  Crystal  Mall  #2;  telephone  number: 
(703)  308-8713;  e-mail  address: 
hudson.diana@epa.gov). 

Persons  wishing  to  review  the  EUP 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  the  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subiects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  November  29,  2000. 
lanet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  00-31059  Filed  12-5-00;  8:45  am] 

BILLirMi  COOE  S560-5O-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6912-3] 

ILCO  Superfund  Site;  Notice  of 
Proposed  Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  two  settlement 
agreements  with  a  total  of  45  de- 
minimis  parties  for  response  costs 
pursuant  to  section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  regarding  the  Interstate 
Lead  Company  (ILCO)  Superfund  Site 
located  in  Leeds,  Alabama.  EPA  will 
consider  public  comments  on  the 
proposed  settlements  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlements  should 
such  comments  disclose  facts  or 


considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlements  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4  (WMD-PSB),  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street  SW.,  Atlanta,  Georgia  30303, 
(404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  on  or  before  January  5, 
2001. 

Dated:  November  20,  2000. 
Anita  Davis, 

Acting  Chietf.  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
(PR  Doc.  00-31052  Filed  12-5-00;  8:45  am] 
BHiJNO  COOE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6912-1] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act.  as 
Amended,  42  U.S.C.  9622(h),  Tokeland 
Cow  Dip  Pit  CERCLA  Site,  Pacific 
County,  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
and  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122{i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended  by  the 
Superfund  Amendment  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed  settlement 
to  resolve  a  claim  against  Estate  of 
Virginia  M.  Nelson.  The  proposed 
settlement  concerns  the  federal 
government's  past  response  costs  at  the 
Tokeland  Cow  Dip  Pit  CERCLA  Site, 
Pacific  Coimty,  Washington.  The 
settlement  requires  the  settling  party, 
the  Estate  of  Virginia  M.  Nelson,  to  pay 
$57,111.55  to  the  Hazardous  Substance 
Superfund.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  10,  office  at 
1200  Sixth  Avenue,  Seattle,  Washington 
98101.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Mary 
Shillcutt.  Regional  Hearing  Clerk.  EPA, 
Region  10,  1200  Sixth  Avenue.  Seattle, 
Washington  98101,  telephone  number 
(206)  553-2429.  Comments  should 
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reference  the  "Tokeland  Cow  Dip  Pit 
CERCLA  Site"  and  EPA  Docket  No. 
CERCLA-10-97-0043  and  should  be 
addressed  to  Ms.  Shillcutt  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Byrne,  Assistant  Regional 
Counsel,  EPA  Region  10,  Office  of 
Regional  Counsel,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  telephone 
number  (206)  553-0050. 

Dated:  November  21,  2000. 
Charles  E.  Findley, 

Acting  Regional  Administrator,  Region  10. 
[FR  Doc.  00-30909  Filed  12-5-00:  8:45  am] 

BILUNG  CODE  6560-SO-U 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Executive  Office  of  the  President; 
Federal  Policy  on  Research 
Misconduct;  Preamble  for  Research 
Misconduct  Policy 

agency:  Office  of  Science  and 

Technology  Policy. 

action:  Notification  of  Final  Policy. 

summary:  The  Office  of  Science  and 
Technology  Policy  (OSTP)  published  a 
request  for  public  comment  on  a 
proposed  Federal  research  misconduct 
policy  in  the  October  14,  1999  Federal 
Register  (pp.  55722-55725).  OSTP 
received  237  sets  of  comments  before 
the  public  conunent  period  closed  on 
December  13,  1999.  After  consideration 
of  the  public  comments,  the  policy  was 
revised  and  has  now  been  finalized. 
This  notice  provides  background 
information  about  the  development  of 
the  policy,  explains  how  the  policy  has 
been  modified,  and  discusses  plans  for 
its  implementation. 
EFFECTIVE  DATE:  December  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Gwin,  Office  of  Science  and 
Technology  Policy,  Executive  Office  of 
the  President,  Washington,  DC  20502. 
Tel:  202-456-6140;  Fax:  202-456-6021; 
e-mail:  hgwin@ostp.eop.gov. 
SUPPLEMENTARY  INFORMATION:  Advances 
in  science,  engineering,  and  all  fields  of 
research  depend  on  the  reliability  of  the 
research  record,  as  do  the  benefits 
associated  with  them  in  areas  such  as 
health  and  national  security.  Sustained 
public  trust  in  the  research  enterprise 
also  requires  confidence  in  the  research 
record  and  in  the  processes  involved  in 
its  ongoing  development.  For  these 
reasons,  and  in  the  interest  of  achieving 
greater  uniformity  in  Federal  policies  in 
this  area,  the  National  Science  and 
Technology  Council  (NSTC)  initiated 
discussions  in  April  1996  on  the 


development  of  a  research  misconduct 
policy.  The  Office  of  Science  and 
Technology  Policy  (OSTP)  provided 
leadership  and  coordination.  The  NSTC 
approved  the  proposed  draft  policy  in 
May  1999,  clearing  the  way  for  the 
October  14,  1999  Federal  Register 
notice.  Public  comments  in  response  to 
that  notice  have  been  reviewed.  The 
purpose  of  this  notice  is  to  provide 
information  about  the  policy  as  it  has 
now  been  finalized. 

This  policy  applies  to  federally- 
funded  research  and  proposals 
submitted  to  Federal  agencies  for 
research  funding.  It  thus  applies  to 
research  conducted  by  the  Federal 
agencies,  conducted  or  managed  for  the 
Federal  government  by  contractors,  or 
supported  by  the  Federal  government 
and  performed  at  research  institutions, 
including  universities  and  industry. 

The  policy  establishes  the  scope  of 
the  Federal  government's  interest  in  the 
accuracy  and  reliability  of  the  resecirch 
record  and  the  processes  involved  in  its 
development.  It  consists  of  a  definition 
of  research  misconduct  and  basic 
guidelines  for  the  response  of  Federal 
agencies  and  research  institutions  to 
allegations  of  research  misconduct. 

The  Federal  agencies  that  conduct  or 
support  research  will  implement  this 
policy  within  one  year  of  the  date  of 
publication  of  this  notice.  An  NSTC 
interagency  research  misconduct  policy 
implementation  group  has  been 
established  to  help  achieve  imiformity 
across  the  Federal  agencies  in 
implementation  of  the  research 
misconduct  policy.  In  some  cases,  this 
may  require  agencies  to  amend  or 
replace  extant  regulations  addressing 
research  misconduct.  In  other  cases, 
agencies  may  need  to  put  new 
regulations  in  place  or  implement  the 
policy  through  administrative 
mechanisms. 

The  policy  addresses  research 
misconduct.  It  does  not  supersede 
govenmient  or  institutional  policies  or 
procedures  for  addressing  other  forms  of 
misconduct,  such  as  the  unethical 
treatment  of  human  research  subjects  or 
mistreatment  of  laboratory  animals  used 
in  research,  nor  does  it  supersede 
criminal  or  other  civil  law.  Agencies 
and  institutions  may  address  these  other 
issues  as  authorized  by  law  and  as 
appropriate  to  their  missions  and 
objectives. 

Summary  of  Comments 

The  Office  of  Science  and  Technology 
Policy  received  237  comments  on  the 
proposed  Federal  Research  Misconduct 
Policy.  Letters  were  signed  by 
individuals,  and  by  representatives  of 
universities,  university  associations. 


Federal  agencies,  and  private  entities. 
Comments  are  available  for  review. 
Comments  that  resulted  in  a 
modification  of  the  policy  are 
summarized  below.  A  section  that 
addresses  other  questions  raised  by  the 
comments  follows  the  summary  of 
modifications. 

Uniform  Federal  Policy 

Issue:  Many  comments  recommended 
various  mechanisms  to  ensiu-e  imiform 
implementation  of  this  policy. 

Response:  An  NSTC  research 
misconduct  policy  implementation 
group  has  been  formed  to  foster 
vmiformity  among  the  agencies  in  their 
implementation  of  the  policy. 

Section  I:  Research  Misconduct  Defined 

Issue:  A  number  of  comments 
suggested  that  the  definition  of 
fabrication  be  modified  to  read  as 
follows:  "Fabrication  is  making  up  data 
or  results  and  recording  or  reporting 
them."  (Italicized  words  are  suggested 
addition.)  This  change  is  to  clarify  that 
the  raw  data  collected  or  generated  in 
the  research  process  can  be  fabricated 
just  as  can  the  results  of  the  research. 

Response:  This  change  was  accepted. 

Issue:  A  nimiber  of  commenters 
interpreted  the  definition  of  plagiarism 
to  imply  that  using  material  gathered 
during  the  peer  review  process  was 
acceptable  as  long  as  it  is  cited. 

Response:  The  policy  is  intended  to 
address  the  problem  of  reviewers  who 
take  material  from  the  peer  review 
process  and  use  it  without  attribution. 
This  constitutes  plagiarism.  We  have 
deleted  the  phrase  "including  those 
obtained  through  confidential  review  of 
others'  research  proposals  and 
manuscripts"  to  avoid  any  appearance 
of  condoning  a  breach  of  confidentiality 
in  the  peer  review  process. 

Issue:  Despite  general  support  for  the 
rationale  for  the  phrase  "does  not 
include  honest  error  or  honest 
differences  of  opinion,"  several 
comments  requested  various 
clarifications. 

Response:  This  phrase  is  intended  to 
clarify  that  simple  errors  or  mere 
differences  of  judgment  or  opinion  do 
not  constitute  research  misconduct.  The 
phrase  does  not  create  a  separate 
element  of  proof.  Institutions  and 
agencies  are  not  required  to  disprove 
possible  "honest  error  or  differences  of 
opinion."  The  phrase  has  been  retained, 
with  the  deletion  of  the  second 
"honest"  of  the  phrase  as  redundant. 

Issue:  A  nmnber  of  conmients  raised 
questions  about  what  fields  of  research 
are  included  in  the  definition  of 
research.  For  exeimple,  some  readers 
were  unsure  about  the  applicability  of 


the  policy  as  vmtten  to  medicine  or  the 
social  sciences. 

Response:  The  policy  applies  to 
research  funded  by  the  Federal  agencies. 
In  order  to  be  responsive  to  specific 
inquiries  about  what  fields  of  research 
are  covered  by  the  policy,  an 
illustrative,  non-exclusive  list  of 
selected  fields  of  research  is  now 
included  in  the  policy  itself. 

Section  II:  Findings  of  Research 
Misconduct 

Issue:  Several  comments  stressed  the 
need  for  greater  precision  in  the  phrase 
'significant  departure  from  accepted 
practices  of  the  scientific  community." 

Response:  This  phrase  is  intended  to 
make  it  clear  that  behavior  alleged  to 
involve  research  misconduct  should  be 
assessed  in  the  context  of  community 
practices,  meaning  practices  that  are 
generally  understood  by  the  community 
but  that  may  not  be  in  a  written  form. 
For  clarification  purposes  and  in  order 
to  be  more  comprehensive,  the  term 
"scientific  community"  has  been 
modified  to  read  "relevant  research 
community."  The  policy  is  not  intended 
to  ratify  those  "accepted  practices"  but 
rather  to  indicate  that  these  may  vary 
among  different  communities. 

Issue:  Several  comments  requested 
clarification  regarding  the  level  of  intent 
that  is  required  to  be  shown  in  order  to 
reach  a  finding  of  research  misconduct. 

Response:  Under  the  policy,  three 
elements  must  be  met  in  order  to 
establish  a  finding  of  research 
misconduct.  One  of  these  elements  is  a 
showing  that  the  subject  had  the 
requisite  level  of  intent  to  commit  the 
misconduct.  The  intent  element  is 
satisfied  by  showing  that  the 
misconduct  was  conmiitted 
"intentionally,  or  knowingly,  or 
recklessly."  Only  one  of  these  needs  to 
be  demonstrated  in  order  to  satisfy  this 
element  of  a  research  misconduct 
finding. 

Section  III:  Responsibilities  of  Federal 
Agencies  and  Research  Institutions 

Issue:  Some  comments  indicated  that 
this  section  could  be  incorrectly 
construed  to  require  appeal  of  die 
agency  misconduct  finding  back  to  the 
institution. 

Response:  The  policy  has  been 
clarified  to  affirm  that  each  agency 
should  establish  an  appeals  process  for 
persons  found  by  the  agency  to  have 
engaged  in  research  misconduct.  The 
subject  of  the  agency  finding  cannot 
appeal  the  agency  decision  back  to  the 
institution,  although  some  institutions 
do  offer  an  appeed  of  the  institutional 
finding  at  the  institutional  level. 


Section  IV:  Guidelines  for  Fair  and 
Timely  Procedures 

Issue:  The  comments  indicated  some 
uncertainty  about  to  whom  the  actions 
section  applied. 

Response:  The  actions  delineated  are 
those  that  may  be  taken  by  the  Federal 
agencies  if  research  misconduct  has 
been  shown  to  have  occurred.  The 
section  has  thus  been  renamed  "Agency 
Administrative  Actions." 

Issue:  The  suggestion  was  made  that 
publications  based  on  false  or  fabricated 
data,  or  including  such  data,  should  be 
required  to  be  officially  withdrawn. 

Response:  Correction  of  the  research 
record  has  been  added  to  the  list  of 
possible  actions  to  be  taken  if  a 
researcher  is  found  to  have  engaged  in 
research  misconduct. 

Issue:  The  suggestion  was  made  that 
safeguards  for  informants  and  subjects 
of  allegations  be  made  more  explicit. 

Response:  More  explicit  safeguards 
have  been  added  to  the  policy  for  both 
informants  and  subjects. 

Other  Comments 

Several  comments  and  clarifications 
are  addressed  in  the  following  question 
and  answer  format  rather  than  through 
modification  of  the  policy. 

Will  agencies  be  required  to  announce 
the  details  of  their  implementation 
plans?  Yes.  Agencies  will  annoimce  the 
details  of  their  implementation  plans, 
including  those  plans  that  do  not 
require  formal  rulemaking. 

What  types  of  misconduct  are  covered 
by  this  policy?  This  policy  is  limited  to 
addressing  misconduct  related  to  the 
conduct  and  reporting  of  research,  as 
distinct  fi'om  misconduct  that  occurs  in 
the  research  setting  but  that  does  not 
affect  the  integrity  of  the  research 
record,  such  as  misallocation  of  funds, 
sexual  harassment,  and  discrimination. 
This  policy  does  not  limit  agencies  or 
research  institutions  from  addressing 
these  other  issues  under  appropriate 
policies,  rules,  regulations,  or  laws.  In 
addition,  should  the  behavior  associated 
with  research  misconduct  also  trigger 
the  applicability  of  other  laws 
(including  criminal  law)  this  policy  is 
not  intended  to  limit  agencies  or 
research  institutions  from  pursuing 
these  matters  under  separate  authorities. 

Does  this  policy  address 
misrepresentation  of  a  researcher's 
credentials  or  publications?  Yes, 
misrepresentation  of  a  researcher's 
qualifications  or  ability  to  perform  the 
research  in  grant  applications  or  similar 
submissions  may  constitute  falsification 
or  fabrication  in  proposing  research. 

Are  authorship  disputes  covered  by 
this  policy?  Authorship  disputes  are  not 


covered  by  this  policy  unless  they 
involve  plagiarism. 

Does  research  misconduct  include  the 
mistreatment  of  human  subjects  or 
animals  in  research?  This  policy 
addresses  activity  that  occurs  in  the 
course  of  human  subjects  or  animal 
research  that  involves  research 
misconduct  as  defined  by  the  policy. 
Thus,  falsification,  fabrication,  or 
plagiarism  that  occurs  during  the  course 
of  human  or  animal  research  is 
addressed  by  this  policy.  However, 
other  issues  concerning  the  ethical 
treatment  of  human  or  animal  subjects 
are  covered  luider  separate  procedures 
and  are  not  affected  by  this  policy. 

Why  doesn  't  the  policy  provide 
immunity  for  research  misconduct 
investigative  committees?  Providing 
immunity  to  research  misconduct 
investigative  committees  and  other 
participants  in  institutional  and  agency 
research  misconduct  proceedings  woiUd 
require  significant  statutory  or 
regulatory  initiatives  which  will  be 
explored  separately  from  this  policy. 

Aren  't  there  circumstances  when 
omission  of  data  or  results  is 
appropriate?  A  number  of  commenters 
suggested  that  there  are  circimistances 
when  it  may  be  appropriate  to  omit  data 
in  reporting  research  results.  It  is  not  the 
intent  of  this  policy  to  call  accepted 
practices  into  question.  However,  the 
omission  of  data  is  considered 
falsification  when  it  misleads  the  reader 
about  the  results  of  the  research. 

Does  this  policy  supersede 
institutional  policies  regarding  research 
misconduct?  Non-federal  research 
institutions  have  authority  to  establish 
policies  for  research  and  employee 
misconduct  that  serve  their  own 
institutional  purposes.  However,  the 
Federal  research  misconduct  policy  (as 
implemented  by  the  agencies)  provides 
the  relevant  guidance  to  institutions  for 
purposes  of  Federal  action. 

Does  this  policy  supersede  other 
agency  policies,  procedures,  rules,  and 
regulations?  Agencies  must  comply  with 
all  relevant  Federal  personnel  policies 
and  laws  in  responding  to  allegations  of 
research  misconduct.  However, 
personnel  actions  may  not  adequately 
protect  the  public  from  the 
consequences  of  falsified,  fabricated  or 
plagiarized  research.  For  example. 
Federal  personnel  policies  may  permit 
termination  of  an  employee  who 
commits  research  misconduct,  but  may 
not  address  the  problem  of  research 
misconduct  or  seek  to  prevent  it  from 
recurring.  The  administrative  actions 
available  under  the  Federal  research 
misconduct  policy,  such  as  debarment 
from  federal  funding,  supervision  and 
certification  of  research,  and  correction 
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of  the  literature,  are  designed  to 
specifically  address  the  problems  raised 
by  research  misconduct. 

Must  all  three  elements  in  the  Finding 
of  Research  Misconduct  section  be 
present  for  there  to  be  a  finding  of 
research  misconduct?  Yes. 

Who  makes  the  final  determination 
about  whether  or  not  there  is  a  finding 
of  research  misconduct?  The  Federal 
agency  will  make  the  final  decision 
about  whether  to  make  an  agency 
finding  of  research  misconduct. 
However,  within  its  own  internal 
jurisdiction,  a  non-Federal  research 
institution  may  establish  policies  and 
take  actions  as  appropriate  to  its  needs 
and  as  consistent  with  other  relevant 
laws. 

Shouldn't  the  burden  of  proof  be  more 
stringent,  e.g.,  require  "clear  and 
convincing  evidence"  to  support  a 
finding  of  research  misconduct?  While 
much  is  at  stake  for  a  researcher  accused 
of  research  misconduct,  even  more  is  at 
stake  for  the  public  when  a  researcher 
conunits  research  misconduct.  Since 
"preponderance  of  the  evidence"  is  the 
uniform  standard  of  proof  for 
establishing  culpability  in  most  civil 
fraud  cases  and  many  federal 
administrative  proceedings,  including 
debarment,  there  is  no  basis  for  raising 
the  bar  for  proof  in  misconduct  cases 
which  have  such  a  potentially  broad 
public  impact.  It  is  recognized  that  non- 
Federal  research  institutions  have  the 
discretion  to  apply  a  higher  standard  of 
proof  in  their  internal  misconduct 
proceedings.  However,  when  their 
standard  differs  from  that  of  the  Federal 
government,  research  institutions  must 
report  their  findings  to  the  appropriate 
Federal  agency  under  the  applicable 
Federal  government  standard,  i.e., 
preponderance. 

Why  don 't  the  Federal  agencies 
conduct  all  inquiries  and  investigations? 
Research  institutions  are  much  closer  to 
what  is  going  on  in  their  own 
institutions  and  are  in  a  better  position 
to  conduct  inquiries  and  investigations 
than  are  the  Federal  agencies.  While  the 
Federal  agencies  could  have  taken  on 
the  task  of  investigating  all  allegations 
of  research  misconduct,  or  established  a 
separate  agency  for  this  purpose,  this 
would  have  involved  a  substantial  new 
Federal  bureaucracy,  which  is  not 
thought  desirable.  An  agency  may  take 
steps,  as  appropriate,  should  a  research 
institution  demonstrate  a  lack  of 
commitment  to  the  policy's  guidelines. 
How  will  a  lead  agency  be  identified? 
If  more  than  one  Federal  agency  has 
jurisdiction  over  allegations  of  research 
misconduct,  those  agencies  should  work 
together  to  designate  a  lead  agency. 


What  criteria  will  be  used  for  selecting 
the  research  institution  that  will  handle 
the  response  to  the  allegation  of 
research  misconduct?  In  most  cases, 
agencies  will  rely  on  the  researcher's 
home  institution  to  respond  to 
allegations  of  research  misconduct. 
However,  in  cases  where  the  subject  has 
switched  institutions,  it  may  be  more 
appropriate  for  the  institution  where  the 
alleged  research  misconduct  occurred  to 
respond  to  the  allegation.  The 
institution  where  the  questioned 
research  was  conducted  may  have  better 
access  to  the  evidence  and  witnesses 
and  therefore  will  have  the  capability  to 
undertake  a  more  efficient  and  thorough 
response. 

Shouldn  't  the  policy  be  more  explicit 
about  time  lines  for  a  response  to 
allegations  of  misconduct?  In 
establishing  reasonable  time  lines  the 
Federal  agencies  must  balance  the 
interests  of  concluding  the  process 
expeditiously  while  ensiu"ing  it  has  been 
conducted  fairly  and  thoroughly.  This 
will  allow  flexibility  for  the  research 
institutions  while  at  the  same  time 
ensuring  that  the  process  does  not 
extend  for  an  unreasonably  long  period. 
Research  institutions  should  have  the 
option  to  request  reasonable  extensions 
of  agency  timelines  in  individual  cases. 

What  can  informants  or  subjects  of 
allegations  expect  with  regard  to 
confidentiality?  The  policy  strives  for 
confidentiality  for  all  involved  to  the 
extent  consistent  with  a  fair  and 
thorough  process  and  as  allowed  by  law, 
including  applicable  Federal  and  state 
freedom  of  information  and  privacy 
laws. 

Should  the  policy  punish  informants 
who  act  in  bad  faith  or  individuals  who 
harass  informants?  The  principal  aim  of 
this  policy  is  to  communicate  to  the 
research  community  those  behaviors 
that  constitute  research  misconduct  and 
to  take  actions  where  research 
misconduct  is  found  to  have  occiured. 
As  employers  and  managers  of  the 
research,  non-Federal  research 
institutions  may  adopt  policies  to 
address  the  consequences  of  false, 
malicious,  or  capricious  allegations  and 
to  respond  to  retaliation  against 
informants.  Agencies  may  also  address 
this  issue  in  their  implementation  of 
this  policy. 

How  should  the  "seriousness"  of  the 
research  misconduct  be  evaluated  and 
how  will  this  relate  to  any  actions 
taken?  In  determining  what  action  to 
take,  agencies  should  fully  consider  the 
level  of  intent  of  the  misconduct,  the 
consequences  of  the  behavior,  and  other 
aggravating  and  mitigating  factors. 


Next  Steps 

The  Federal  agencies  have  up  to  one 
year  from  the  date  of  publication  of  this 
notice  to  implement  the  policy.  An 
interagency  implementation  group  has 
been  established  under  the  auspices  of 
the  National  Science  and  Technology 
Council  to  assist  agencies  in  their 
implementation  process  and  to  strive  for 
the  highest  level  of  uniformity  possible 
and  as  appropriate  in  their 
implementation  plans. 

Federal  Policy  on  Research 
Misconduct ' 

I.  Research  ^  Misconduct  Defined 

Research  misconduct  is  defined  as 
fabrication,  falsification,  or  plagiarism 
in  proposing,  performing,  or  reviewing 
research,  or  in  reporting  research 
results. 

•  Fabrication  is  making  up  data  or 
results  and  recording  or  reporting  them. 

•  Falsification  is  manipulating 
research  materials,  equipment,  or 
processes,  or  changing  or  omitting  data 
or  results  such  that  the  research  is  not 
accinately  represented  in  the  research 
record.^ 

•  Plagiarism  is  the  appropriation  of 
another  person's  ideas,  processes, 
results,  or  words  without  giving 
appropriate  credit. 

•  Research  misconduct  does  not 
include  honest  error  or  differences  of 
opinion. 

n.  Findings  of  Research  Misconduct 

A  finding  of  research  misconduct 
requires  that: 

•  There  be  a  significant  departure 
from  accepted  practices  of  the  relevant 
research  community;  and 

•  The  misconduct  be  committed 
intentionally,  or  knowingly,  or 
recklessly;  and 

•  The  allegation  be  proven  by  a 
preponderance  of  evidence. 


'  No  rights,  privileges,  benefits  or  obligations  are 
created  or  abridged  by  issuance  of  this  policy  alone. 
.  The  creation  or  abridgment  of  rights,  privileges, 
benefits  or  obligations,  if  any,  shall  occur  only  upon 
implementation  of  this  policy  by  the  Federal 
agencies. 

^  Research,  as  used  herein,  includes  all  basic, 
applied,  and  demonstration  research  in  all  fields  of 
science,  engineering,  and  mathematics.  This 
includes,  but  is  not  limited  to.  research  in 
economics,  education,  linguistics,  medicine, 
psychology,  social  sciences,  statistics,  and  research 
involving  human  subjects  or  animals. 

^  The  research  record  is  the  record  of  data  or 
results  that  embody  the  facts  resulting  from 
scientific  inquiry,  and  includes,  but  is  not  limited 
to,  research  proposals,  laboratory  records,  both 
physical  and  electronic,  progress  reports,  abstracts, 
theses,  oral  presentations,  internal  reports,  and 
journal  articles. 


m.  Responsibilities  of  Federal  Agencies 
and  Research  Institutions  * 

Agencies  and  research  institutions  are 
partners  who  share  responsibility  for  the 
research  process.  Federal  agencies  have 
ultimate  oversight  authority  for 
Federally  funded  research,  but  research 
institutions  bear  primary  responsibility 
for  prevention  and  detection  of  research 
misconduct  and  for  the  inquiry, 
investigation,  and  adjudication  of 
research  misconduct  alleged  to  have 
occurred  in  association  with  their  own 
institution. 

•  Agency  Policies  and  Procedures. 
Agency  policies  and  procedures  with 
regard  to  intramural  as  well  as 
extramural  programs  must  conform  to 
the  policy  described  in  this  document. 

•  Agency  Referral  to  Research 
Institution.  In  most  cases,  agencies  will 
rely  on  the  researcher's  home  institution 
to  make  the  initial  response  to 
allegations  of  research  misconduct. 
Agencies  will  usually  refer  allegations 
of  research  misconduct  made  directly  to 
them  to  the  appropriate  research 
institution.  However,  at  any  time,  the 
Federal  agency  may  proceed  with  its 
own  inquiry  or  investigation. 
Cfrcumstances  in  which  agencies  may 
elect  not  to  defer  to  the  research 
institution  include,  but  are  not  limited 
to,  the  following:  the  agency  determines 
the  institution  is  not  prepared  to  handle 
the  allegation  in  a  manner  consistent 
with  this  policy;  agency  involvement  is 
needed  to  protect  the  public  interest, 
including  public  health  and  safety;  the 
allegation  involves  an  entity  of 
sufficiently  small  size  (or  an  individual) 
that  it  cannot  reasonably  conduct  the 
investigation  itself. 

•  Multiple  Phases  of  the  Response  to 
an  Allegation  of  Research  Misconduct. 
A  response  to  an  allegation  of  research 
misconduct  will  usually  consist  of 
several  phases,  including:  (1)  an 
inquiry — the  assessment  of  whether  the 
allegation  has  substance  and  if  an 
investigation  is  warranted;  (2)  an 
investigation — the  formal  development 
of  a  factual  record,  and  the  examination 
of  that  record  leading  to  dismissal  of  the 
case  or  to  a  recommendation  for  a 
finding  of  research  misconduct  or  other 
appropriate  remedies;  (3)  adjudication — 
during  which  recommendations  are 
reviewed  and  appropriate  corrective 
actions  determined. 


<  The  term  "research  institutions"  is  defined  to 
include  all  organizations  using  Federal  funds  for 
research,  including,  for  example,  colleges  and 
universities,  intramural  Federal  research 
laboratories,  Federally  funded  research  and 
development  centers,  national  user  facilities, 
industrial  laboratories,  or  other  research  institutes. 
Independent  researchers  and  small  research 
institutions  are  covered  by  this  policy. 


•  Agency  Follow-up  to  Institutional 
Action.  After  reviewing  the  record  of  the 
investigation,  the  institution's 
recommendations  to  the  institution's 
adjudicating  official,  and  any  corrective 
actions  taken  by  the  research  institution, 
the  agency  will  take  additional  oversight 
or  investigative  steps  if  necessary.  Upon 
completion  of  its  review,  the  agency 
will  take  appropriate  administrative 
action  in  accordance  with  applicable 
laws,  regxilations,  or  policies.  When  the 
agency  has  made  a  final  determination, 
it  will  notify  the  subject  of  the  allegation 
of  the  outcome  and  inform  the 
institution  regarding  its  disposition  of 
the  case.  The  agency  finding  of  research 
misconduct  and  agency  administrative 
actions  can  be  appealed  pursuant  to  the 
agency's  applicable  procedures. 

•  Separation  of  Phases.  Adjudication 
is  separated  organizationally  from 
inquiry  and  investigation.  Likewise, 
appeals  are  separated  organizationally 
from  inquiry  and  investigation. 

•  Institutional  Notification  of  the 
Agency.  Research  institutions  will 
notify  the  funding  agency  (or  agencies 
in  some  cases)  of  an  allegation  of 
research  misconduct  if  (1)  the  allegation 
involves  Federally  funded  research  (or 
an  application  for  Federal  funding)  and 
meets  the  Federal  definition  of  research 
misconduct  given  above,  and  (2)  if  the 
institution's  inquiry  into  the  allegation 
determines  there  is  sufficient  evidence 
to  proceed  to  an  investigation.  When  an 
investigation  is  complete,  the  research 
institution  will  forward  to  the  agency  a 
copy  of  the  evidentiary  record,  the 
investigative  report,  recommendations 
made  to  the  institution's  adjudicating 
official,  and  the  subject's  vmtten 
response  to  the  recommendations  (if 
any).  When  a  research  institution 
completes  the  adjudication  phase,  it 
will  forward  the  adjudicating  official's 
decision  and  notify  the  agency  of  any 
corrective  actions  taken  or  planned. 

•  Other  Reasons  to  Notify  the  Agency. 
At  any  time  during  an  inquiry  or 
investigation,  the  institution  will 
immediately  notify  the  Federal  agency  if 
public  health  or  safety  is  at  risk;  if 
agency  resources  or  interests  are 
threatened;  if  research  activities  should 
be  suspended;  if  there  is  reasonable 
indication  of  possible  violations  of  civil 
or  criminal  law;  if  Federal  action  is 
required  to  protect  the  interests  of  those 
involved  in  the  investigation;  if  the 
research  institution  believes  the  inquiry 
or  investigation  may  be  made  public 
prematinely  so  that  appropriate  steps 
can  be  taken  to  safegueird  evidence  and 
protect  the  rights  of  those  involved;  or 

if  the  research  community  or  public 
should  be  informed. 


•  When  More  Than  One  Agency  is 
Involved.  A  lead  agency  should  be 
designated  to  coordinate  responses  to 
allegations  of  research  misconduct 
when  more  than  one  agency  is  involved 
in  fimding  activities  relevant  to  the 
allegation.  Each  agency  may  implement 
administrative  actions  in  accordance 
with  applicable  laws,  regulations, 
policies,  or  contractual  procedures. 

IV.  Guidelines  for  Fair  and  Timely 
Procedures 

The  following  gmdelines  are  provided 
to  assist  agencies  and  research 
institutions  in  developing  fair  and 
timely  procedures  for  responding  to 
allegations  of  research  misconduct. 
They  are  designed  to  provide  safeguards 
for  subjects  of  allegations  as  well  as  for 
informants.  Fair  and  timely  procedures 
include  the  following: 

•  Safeguards  for  Informants. 
Safeguards  for  informants  give 
individuals  the  confidence  that  they  can 
bring  allegations  of  research  misconduct 
made  in  good  faith  to  the  attention  of 
appropriate  authorities  or  serve  as 
informants  to  an  inquiry  or  an 
investigation  without  suffering 
retribution.  Safeguards  include 
protection  against  retaliation  for 
informants  who  make  good  faith 
allegations,  fair  and  objective 
procediu^s  for  the  examination  and 
resolution  of  allegations  of  research 
misconduct,  and  diligence  in  protecting 
the  positions  and  reputations  of  those 
persons  who  make  allegations  of 
research  misconduct  in  good  faith. 

•  Safeguards  for  Subjects  of 
Allegations.  Safeguards  for  subjects  give 
individuals  the  confidence  that  their 
rights  are  protected  and  that  the  mere 
filing  of  an  allegation  of  research 
misconduct  against  them  will  not  bring 
then  research  to  a  halt  or  be  the  basis 
for  other  disciplinary  or  adverse  action 
absent  other  compelling  reasons.  Other 
safeguards  include  timely  written 
notification  of  subjects  regarding 
substantive  allegations  made  against 
them;  a  description  of  all  such 
allegations;  reasonable  access  to  the  data 
and  other  evidence  supporting  the 
allegations;  and  the  opportimity  to 
respond  to  allegations,  the  supporting 
evidence  and  the  proposed  findings  of 
research  misconduct  (if  any). 

•  Objectivity  and  Expertise.  The 
selection  of  individuals  to  review 
allegations  and  conduct  investigations 
who  have  appropriate  expertise  and 
have  no  umesolved  conflicts  of  interests 
help  to  ensure  fairness  throughout  all 
phases  of  the  process. 

•  Timeliness.  Reasonable  time  limits 
for  the  conduct  of  the  inquiry, 
investigation,  adjudication,  and  appeal 
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phases  (if  any),  with  allowances  for 
extensions  where  appropriate,  provide 
confidence  that  the  process  will  be  well 
managed. 

•  Confidentiality  During  the  Inquiry, 
Investigation,  and  Decision-Making 
Processes.  To  the  extent  possible 
consistent  with  a  fair  and  thorough 
investigation  and  as  allowed  by  law, 
knowledge  about  the  identity  of  subjects 
and  informants  is  limited  to  those  who 
need  to  know.  Records  maintained  by 
the  agency  during  the  course  of 
responding  to  an  allegation  of  research 
misconduct  are  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
to  the  extent  permitted  by  law  and 
regidation. 

V.  Agency  Administrative  Actions 

•  Seriousness  of  the  Misconduct.  In 
deciding  what  administrative  actions 
are  appropriate,  the  agency  shovdd 
consider  the  seriousness  of  the 
misconduct,  including,  but  not  limited 
to,  the  degree  to  which  the  misconduct 
was  knowing,  intentional,  or  reckless; 
was  an  isolated  event  or  part  of  a 
pattern;  or  had  significant  impact  on  the 
research  record,  research  subjects,  other 
researchers,  institutions,  or  the  public 
welfare. 

•  Possible  Administrative  Actions. 
Administrative  actions  available 
include,  but  are  not  limited  to, 
appropriate  steps  to  correct  the  research 
record;  letters  of  reprimand;  the 
imposition  of  special  certification  or 
assurance  requirements  to  ensure 
compliance  with  applicable  regulations 
or  terms  of  an  award;  suspension  or 
termination  of  an  active  award;  or 
suspension  and  debarment  in 
accordance  with  applicable  government- 
wide  rules  on  suspension  and 
debarment.  In  the  event  of  suspension 
or  debarment,  the  information  is  made 
publicly  available  through  the  List  of 
Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs  maintained  by  the  U.S. 
General  Services  Administration.  With 
respect  to  administrative  actions 
imposed  upon  government  employees, 
the  agencies  must  comply  with  all 
relevant  federal  personnel  policies  and 
laws. 

•  In  Case  of  Criminal  or  Civil  Fraud 
Violations.  If  the  funding  agency 
believes  that  criminal  or  civil  fraud 
violations  may  have  occurred,  the 
agency  shall  promptly  refer  the  matter 
to  the  Department  of  Justice,  the 
Inspector  General  for  the  agency,  or 
other  appropriate  investigative  body. 

VI.  Roles  of  Other  Organizations 

This  Federal  policy  does  not  limit  the 
authority  of  research  institutions,  or 


other  entities,  to  promulgate  additional 
research  misconduct  policies  or 
guidelines  or  more  specific  ethical 
guidance. 

Barbara  Ann  Ferguson, 

Assistant  Director  for  Budget  and 

Administration,  Office  of  Science  and 

Technology  Policy. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

November  27,  2000. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nujnber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning- (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  5,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it  - 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboIey@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 


Boley  at  202-418-0214  or  via  the 
Internet  at  jboley®f cc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0951. 

Title:  Service  of  Petitions  for 
Preemption,  47  CFR  1.1204(b)  Note  and 
1.1206(a)  Note  1. 

Form  No.:'N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  businesses  or  other  for- 
profit,  not-for-profit  institutions  and 
state,  local  or  tribal  government. 

Number  of  Respondents:  125. 

Estimated  Time  Per  Response:  15 
minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  30  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  These  provisions 
supplement  the  procedures  for  filing 
petitions  seeking  Commission 
preemption  of  state  and  local 
government  regulation  of 
telecommunications  services.  They 
require  that  such  petitions,  whether  in 
the  form  of  a  petition  for  rulemaking  or 
a  petition  for  declaratory  ruling,  be 
served  on  all  state  and  local 
governments.  The  actions  for  which  as 
cited  as  a  basis  for  requesting 
preemption.  Thus,  in  accordance  with 
these  provisions,  persons  seeking 
preemption  must  serve  their  petitions 
not  only  on  the  state  or  local 
government  whose  authority  would  be 
preempted,  but  also  on  other  state  or 
local  governments  whose  actions  are 
cited  in  the  petition. 

OMB  Control  No.:  3060-0937. 

Title:  Establishment  of  a  Class  A 
Television  Service,  MM  Docket  No.  00- 
10. 

Form  No. :  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  1,000 
respondents;  19,370  responses. 

Estimated  Time  Per  Response:  .166 
hours  to  52  hours. 

Frequency  of  Response: 
Recordkeeping  requirement,  on 
occasion  and  quarterly  reporting 
requirement  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  396,251  hours. 

Total  Annual  Cost:  $2,284,000. 

Needs  and  Uses:  The  Community 
Broadcasters  Protection  Act  directed  the 
Commission  to  make  Class  A  television 
licensees  subject  to  the  same  operating 
requirements  as  that  of  full-service 
broadcast  stations.  The  Commission  has 


modified  Part  73  to  incorporate  Class  A 
licensees.  The  data  will  be  used  to 
ensure  that  the  public  is  being  served 
and  will  not  cause  harmful  interference. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  00-30970  Filed  12-05-00;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-2692] 

Consumer/Disability 
Telecommunications  Advisory 
Committee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces 
formation  of  the  Consumer/Disability 
Telecommunications  Advisory 
Committee  (hereinafter  "the 
Committee")  to  make  recommendations 
to  the  Conmiission  regarding  consumer 
and  disability  issues  within  the 
jurisdiction  of  the  Commission  and  to 
facilitate  the  participation  of  consumers 
(including  people  with  disabilities  and 
underserved  populations)  in 
proceedings  before  the  Commission. 
The  Commission  also  requests 
applications  of  representatives  to  serve 
on  the  Committee. 

DATES:  Applications  should  be  received 
no  later  than  January  15,  2001. 
ADDRESSES:  Applications  should  be  sent 
to  the  Federal  Communications 
Commission,  Consumer  Information 
Bureau,  Attn:  Scott  Marshall,  445  12th 
Street.  SW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Marshall,  Consumer  Information 
Bureau.  Federal  Communications 
Commission,  and  445  12th  Street,  SW., 
Washington,  DC  20554.  Telephone  202- 
418-2809  (voice)  or  202-418-0179 
(TTY). 

SUPPLEMENTARY  INFORMATION:  This 
public  notice,  which  announces 
formation  of  the  Consumer/Disability 
Advisory  Telecommunications 
Committee,  was  released  November  30, 
2000. 

Electronic  Access  and  Filing 

A  copy  of  this  notice  is  also  available 
in  alternate  formats  (Braille,  cassette 
tape,  large  print  or  diskette)  upon 
request.  It  is  also  posted  on  the 
Commission's  website  at  http:// 
www.fcc.gov/cib/dro.  Applications  for 
membership  on  the  Committee  may  also 


be  sent  to  the  Commission  via  email 
addressed  to  smarshal@fcc.gov  or  may 
be  transmitted  via  facsimile  to  202-418- 
1414. 

Background 

The  Telecommunications  Act  of  1996 
paved  the  way  for  a  new  era  of  greater 
competition  and  consimier  choice  in 
telecommunications  for  all  Americans. 
Pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App  II,  the 
Commission  annoimces  the  formation  of 
the  Consumer/Disability 
Telecommunications  Advisory 
Committee  to  ensure  that  all  Americans, 
including  individuals  with  disabilities 
and  underserved  populations  such  as 
tribal  nations,  have  equal  access  to 
telecommunications  products  and 
services;  and  to  facilitate  consumer 
involvement  and  input  into  all  activities 
of  the  Commission. 

Functions 

The  Committee  will  provide  general 
guidance  to  the  Federal 
Communications  Commission,  and  will 
make  specific  recommendations  on 
issues  and  questions  presented  to  it 
through  the  Commission's  Consimier 
Information  Bureau  (CIB).  The  issues  or 
questions  referred  to  the  Committee  will 
include,  but  are  not  limited  to  the 
following  topic  areas: 

•  Consumer  Protection  and  Education 
(e.g.,  cramming,  slamming,  consumer 
friendly  billing,  detariffing,  bundling  of 
services,  Lifeline/Linkup  programs, 
customer  service,  privacy,  telemarketing 
abuses,  and  outreach  to  underserved 
populations). 

•  Access  by  People  with  Disabilities 
(e.g..  telecommunications  relay  services, 
video  description,  captioning,  accessible 
billing,  and  access  to 
telecommunications  products  and 
services). 

•  Impact  of  New  and  Emerging 
Technologies  (e.g.,  availability  of 
Broadband,  digital  television,  cable, 
satellite,  low  power  FM,  and  the 
convergence  of  these  and  emerging 
technologies). 

•  Enforcement  and  Consumer 
Participation  in  the  FCC  Rulemaking 
Process. 

It  is  anticipated  that  the  Committee 
will  meet  a  minimum  of  two  times  per 
year  in  Washington,  DC,  and  that 
approximately  three  informal 
subcommittees  will  be  established  to 
facilitate  the  Conunittee's  work  between 
meetings  of  the  full  Committee. 

Applications  for  Membership 

The  Commission  seeks  applications 
from  interested  individuals  or 
organizations  from  both  the  public  and 


private  sectors  that  wish  to  be 
considered  for  membership  on  the 
Committee.  Selections  will  be  made  on 
the  basis  of  factors  such  as  expertise  and 
viewpoints  that  are  necessary  to  address 
effectively  the  questions  presented  to 
the  Conmiittee.  Members  should  be 
recognized  experts  in  their  fields, 
including  but  not  limited  to.  consumer 
advocacy  organizations,  organizations 
representing  persons  with  disabilities, 
representatives  of  underserved 
populations,  equipment  manufacturers, 
telecommunications  service  providers 
(including  wireless),  broadcast/cable 
providers,  state/local  regulators,  and/or 
other  qualified  persons  serving  in  their 
individual  capacities.  Members  must  be 
willing  to  commit  to  a  two-year  term  of 
service,  should  be  willing  and  able  to 
attend  a  minimum  of  two  (2)  one-day 
meetings  per  year  of  the  Committee  held 
in  Washington,  D.C.,  and  are  also 
expected  to  participate  in  deliberations 
of  at  least  one  subcommittee.  The 
Commission  is  unable  to  pay  per  diem 
or  travel  costs.  Members  will  have  an 
initial  and  continuing  obligation  to 
disclose  any  interests  in.  or  connections 
to,  persons  or  entities  who- are,  or  will, 
be  regulated  by  or  that  have  interests 
before  the  FCC.  The  number  of 
Committee  members  will  be  limited  to 
effectively  accomplish  the  Committee's 
work.  Organizations  with  similar 
interests  are  encouraged  to  submit  a 
single  application  to  represent  their 
interests.  Although  the  Committee  will 
be  limited  in  size,  there  will  be 
opportunities  for  the  public  to  present 
written  information  to  the  Committee, 
participate  through  subcommittees,  and 
to  comment  at  Committee  meetings. 
Applications  should  be  sent  to  the 
Commission  at  the  address  listed  at  the 
beginning  of  this  notice,  and  should  be 
received  by  the  Commission  no  later 
than  January  15,  2001.  The  application 
should  include  the  representative's 
name  (and  for  organizations,  the  name 
of  an  alternate),  title,  address  and 
telephone  number,  a  statement  of  the 
interests  represented  and  the  consumer 
and/or  disability  issues  of  interest  to  the 
applicant;  and  a  description  of  the 
appUcant's  qualifications.  The 
application  should  further  be  supported 
by  a  statement  indicating  a  willingness 
to  serve  on  the  Committee  for  a  two-year 
period  of  time;  to  attend  a  minimum  of 
two  (2)  one-day  meetings  per  year  in 
Washington  DC;  and  a  commitment  to 
work  on  at  least  one  subcommittee,  at 
the  applicant's  own  expense.  After  the 
applications  have  been  reviewed,  the 
Commission  will  publish  a  notice  in  the 
Federal  Register  aimouncing  the 
appointment  of  the  Committee  members 
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and  the  first  meeting  date  of  the 
Committee.  It  is  anticipated  that  the  first 
Committee  meeting  will  take  place  in 
March  of  2001. 

The  Committee  will  operate  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App  II.  Each 
meeting  will  be  open  to  the  public.  A 
notice  of  each  meeting  will  be  published 
in  the  Federal  Registier  at  least  fifteen 
(15)  days  in  advance  of  the  meeting. 
Records  will  be  maintained  of  each 
meeting  and  made  available  for  public 
inspection. 

Federal  Communications  Commission. 

Karen  Peltz  Strauss, 

Deputy  Bureau  Chief,  Consumer  Information 

Bureau. 

[FR  Doc.  00-31082  Filed  12-5-00;  8:45  ami 

BtLUNO  CODE  671^-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  00-2684] 

Public  Safety  National  Coordination 
Committee 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  advises 
interested  persons  of  a  meeting  of  the 
Public  Safety  National  Coordination 
Committee  {"NCC"),  which  will  be  held 
in  Orlando,  Florida.  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC.  This 
notice  advises  interested  persons  of  the 
eleventh  meeting  of  the  Public  Safety 
National  Coordination  Committee. 
DATES:  January  19,  2001  at  9:30  a.m.- 
12:30  p.m. 

ADDRESSES:  Holiday  Inn  Select,  5750  T. 
G.  Lee  Blvd.,  Orlando,  Florida  32822. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer.  Michael  J. 
Wilhelm,  (202)  418-0680,  e-mail 
mwilhelm@fcc.gov.  Press  Contact, 
Meribeth  McCarrick,  Wireless 
Telecommunications  Biu^au,  202-41&- 
0600.  or  e-mail  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
This  Public  Notice  advises  interested 
persons  of  the  eleventh  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
in  Orlando,  Florida. 

The  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended, 
requires  public  notice  of  all  meetings  of 
the  NCC. 

Date;  January  19,  2001. 


Meeting  Time:  General  Membership 
Meeting — 9:30  a.m.-12:30  p.m. 

Address:  Holiday  Inn  Select,  5750  T. 
G.  Lee  Blvd.,  Orlando,  Florida  32822. 

The  NCC  Subcommittees  will  meet 
firom  9:00  a.m.  to  5:30  p.m.  the  previous 
day.  The  NCC  General  Membership 
Meeting  will  commence  at  9:30  a.m.  and 
continue  imtil  12:30  p.m.  The  agenda 
for  the  NCC  membership  meeting  is  as 
follows: 

1.  Introduction  and  Welcoming 
Remarks. 

2.  Administrative  Matters. 

3.  Report  fi-om  the  Interoperability 
Subcommittee  including,  without 
limitation,  recommendations  for  an 
incident  response  system, 
recommendations  for  the  number  of 
interoperability  channels  to  be  operator- 
accessible  on  mobile  and  portable 
radios;  recommendations  on 
interoperability  channel  labeling 
conventions  and  any  other  matters 
related  to  interoperability. 

4.  Report  from  the  Technology 
Subcommittee  including,  without 
limitation,  discussion  of  an  encryption 
standard  appropriate  for  use  on  the 
narrowband  700  MHz  public  safety 
frequencies;  technology -related  issues 
arising  from  the  recommendations  of  the 
other  subcommittees;  and  any  other 
matters  related  to  interoperability. 

5.  Report  from  the  Implementation 
Subcommittee  including,  without 
limitation,  recommendations  for 
guidelines  and  model  documents  for  use 
by  Regional  Planning  Committees; 
recommendations  for  use  of  a  pre- 
coordination  database;  operations- 
related  issues  arising  from  the 
recommendations  of  the  other 
subcommittees;  and  any  other  matters 
related  to  interoperability. 

6.  Public  Discussion. 

7.  Other  Business. 

8.  Upcoming  Meeting  Dates  and 
Locations. 

9.  Closing  Remarks. 

The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectnun  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 


Proposed  Rulemaking,  FCC  98-191, 14 
FCC  Red  152  (1998),  63  FR  58645  (11- 
2-98). 

The  NCC  has  an  open  membership. 
Previous  expressions  of  interest  in 
membership  have  been  received  in 
response  to  several  Public  Notices 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCC's 
processes.  All  persons  who  have 
previously  identified  themselves  or 
have  been  designated  as  a  representative 
of  an  organization  are  deemed  members 
and  are  invited  to  attend.  All  other 
interested  parties  are  hereby  invited  to 
attend  and  to  participate  in  the  NCC 
processes  and  its  meetings  and  to 
become  members  of  the  Committee. 
This  policy  will  ensure  balanced 
participation.  Members  of  the  general 
public  may  attend  the  meeting.  To 
attend  the  eleventh  meeting  of  the 
Public  Safety  National  Coordination 
Committee,  please  RSVP  to  Joy  Alford 
or  Bert  Weintraub  of  the  Policy  and 
Rules  Branch  of  the  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommimications  Bureau  of  the  FCC 
by  calling  (202)  418-0680,  by  faxing 
(202)  418-2643,  or  by  E-mailing  to 
jalford@fcc.gov  or  bweintra@fcc.gov. 
Please  provide  your  name,  the 
organization  you  represent,  your  phone 
number,  fax  number  and  e-mail  address. 
This  RSVP  is  for  the  purpose  of 
determining  the  niunber  of  people  who 
will  attend  this  eighth  meeting.  The  FCC 
will  attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  Persons  requesting 
accommodations  for  bearing  disabilities 
should  contact  Joy  Alford  immediately 
at  (202)  418-7233  (TTY).  Persons 
requesting  accommodations  for  other 
physical  disabilities  should  contact  Joy 
Alford  immediately  at  (202)  418-0694 
or  via  e-mail  at  jalford@fcc.gov.  The 
public  may  submit  written  comments  to 
the  NCC's  Designated 

Federal  Officer  before  the  meeting. 

Additional  information  about  the  NCC 
and  NCC-related  matters  can  be  foimd 
on  the  NCC  website  located  at:  http:// 
www.fcc.gov/wtb/publicsafety/ 
ncc.html. 

Federal  Communications  Commission. 
Jeanne  Kowalski, 

Deputy  Division  Chief  for  Public  Safety, 
Public  Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau. 
[FR  Doc.  00-31081  Filed  12-5-00:  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 
Special  Executive  Session 

Date  &  Time:  Thursday,  November  30, 
2000,  following  the  open  meeting. 

Place:  999  E  Street,  NW.,  Washington. 
DC. 

Status:  This  meeting  was  closed  to  the 
public  pursuant  to  11  CFR  §  2.4(b)(1). 

Item  to  be  discussed:  Personnel. 

Date  &  Time:  Tuesday,  December  12, 
2000  at  10:00  a.m. 

Place:  999  E  Street,  NW.,  Washington, 
DC. 

Status:  This  meeting  was  closed  to  the 
public. 

Items  to  be  Discussed: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b).  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personal  rules  and 
procediu-es  or  matters  affecting  a 
particular  employee. 

Date  &  Time:  Thursday,  December  14, 
2000  at  10:00  a.m. 

Place:  999  E  Street,  NW.,  Washington, 
DC. 

Status:  This  meeting  was  closed  to  the 
public. 

Item  to  be  discussed: 

Correction  and  Approval  of  Minutes 

Election  of  Officers. 

Future  Meeting  Dates. 

Draft  Advisory  Opinion  200-28: 
American  Seniors  Housing  Associaiton 
(ASHA)  and  the  National  Multi  Housing 
Council  (NMHC)  by  coimsel,  Cheryl  M. 
Cronin. 

Draft  Advisory  Opinion  2000-36: 
Andersen  Consulting  PAC  by  counsel, 
John  C.  Keeney,  Jr. 

Draft  Advisory  Opinion  2000-38: 
Democractic  Party  of  the  commonwealth 
of  Puerto  Rico. 

Draft  Advisory  Opinion  2000-39: 
Pacific  Green  Party  of  Oregon  by  Trey 
Smith,  Treasurer. 

Regulations  Priority  Report. 

Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  00-31219  Filed  12-4-00;  2:11  pm] 

BILUNG  COOE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No. :  01 1 700-002. 

Title:  Senator/CSAV  Slot  Charter 
Agreement.  • 

Parties:  Senator  Lines  GmbH, 
Compania  Sud  Americana  de  Vapores. 

Synopsis:  The  proposed  amendment 
would  expand  the  geographic  scope  of 
the  Agreement  to  include  ports  in  Asia, 
Central  America,  and  Mexico. 

Agreement  No.:  011735. 

Title:  Safmarine/ Andrew  Weir 
Cooperative  Working  Agreement. 

Parties:  Andrew  Weir  Shipping 
Limited,  Safmarine  Container  Lines  NV. 

Synopsis:  The  proposed  Agreement 
provides  that  the  parties  will  not 
compete  with  one  another  in  the  trade 
between  U.S.  ports  and,  generally,  ports 
in  South  and  East  Africa,  Australia,  and 
New  Zealand.  This  Agreement  will 
expire  on  December  31,  2002. 

Agreement  No.:  011736. 

Title:  SEN/CSAV  Cross  Slot 
Charterparty  Agreement  on  AMA/MPX. 

Parties:  Senator  Lines  GmbH,  Bremen, 
Compania  Sud  Americana  de  Vapores 
S.A. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  charter  space  to 
and  from  each  other  on  vessels  operated 
as  part  of  services  in  which  each  party 
respectively  participates,  covering  the 
trades  between  United  States  East  Coast 
ports  and  ports  in  Asia,  the  Middle  East, 
and  South  Europe. 


Dated:  December  1 .  2000. 

By  Order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  00-31073  Filed  12-5-00;  8:45  am] 

BILLING  CODE  S730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicant 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant: 
Global  Cargo  Corp.,  8470  N'W.  30th 
Terrace,  Miami,  FL  33122,  Officers: 
Pedro  Altove,  Vice  President 
(Qualifying  Individual),  Homero 
Hauque,  President. 

Dated:  December  1,  2000. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-31072  Filed  12-5-00;  8:45  am] 

BILUNG  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


License 
No. 

Name/addrR,s,s 

Date  reissued 

401 4F 

Air  Cargo  Centralam,  Inc.,  8001  S.W.  157tti  Court,  Miami,  FL  33193  

October  13  2000 

1483NF 

Tokyo  Express  Co.,  Inc.,  70  Charter  Oak  Avenue,  San  Francisco,  CA  94124  

July  13,  2000. 
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Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  00-31070  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intennediaries,  effective 
on  the  corresponding  dates  shown 
below: 

License  Number:  4619F. 

Name:  Amad  Corporation  d/b/a  Amad 
Forwarding  Corporation. 

Address:  3550  N.W.  33rd  Street, 
Miami,  FL  33142 

Date  Revoked:  November  8,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4384F. 

Name:  Continuity  Corporation  d/b/a 
Alamo  Forwarding. 

Address:  2320  McCue  Road,  Houston, 
TX  77056 

Date  Revoked:  November  8,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14049N. 

Name:  Ever-Lasting  Int'l  Inc. 

Address:  179-39  149th  Avenue,  Rm. 
105,  Jamaica,  NY  11434 

Date  Revoked:  November  5,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13730N. 

Name:  Freight  Systems  International, 
Inc. 

Address:  1300  Newark  Turnpike, 
Kearny,  NJ  07032 

Date  Revoked:  November  8,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4541N. 

Name:  Southeast  Logistics 
International,  Inc. 

Address:  122  Agape  Street, 
Williamson,  GA  30292 

Date  Revoked:  October  31,  2000. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc,  00-31071  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  6730-01-l> 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notiilcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Boeird  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  21,  2000. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  6419tf-0001: 

1 .  Stephen  Dale  Kroenke,  Douglas 
Britt  Kroenke.  and  Dwight  Alan 
Kroenke,  all  of  Lincoln,  Missouri;  to 
acquire  voting  shares  of  Lincoln 
Bancshares,  Inc.,  Lincoln,  Missouri,  and 
thereby  indirectly  acquire  voting  shares 
of  Farmers  Bank  of  Lincoln,  Lincoln, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc,  00-31030  Filed  12-5-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  eire  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wwrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Siunner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Arkansas  State  Bancshares,  Inc., 
Siloam  Springs,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Arkansas 
State  Bank,  Siloam  Springs,  Arkansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Triple  J.  Financial,  Inc.,  Claude, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Caprock 
Bancshares,  Inc.,  Claude,  Texas;  and 
thereby  indirectly  acquire  First  National 
Bank  of  Claude,  Claude,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  1,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-31029  Filed  12-5-00;  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 


other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  21,  2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C,  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Community  First  Bancshares,  Inc., 
Union  City,  Tennessee:  to  acquire  three 
offices  of  an  unaffiliated  finance 
company,  and  thereby  engage  directly  in 
lending  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  1,  2000. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

|FR  Doc,  00-31028  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

« 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 


publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  of  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  National  Centers  of  Excellence  in 
Women's  Health  Program  Quantitative 
Evaluation  Survey— NEW— The  Office 
on  Women's  Health  is  proposing  a 
survey  of  patients  receiving  services  at 
the  fifteen  National  Center  of  Excellence 
(CoE)  in  Women's  Health  clinical  care 
centers.  This  survey  will  provide  an 
assessment  of  the  level  of  patient 
satisfaction  and  service  utili2ation  at  the 
CoEs  for  comparison  to  other  data  on 
women's  health  service  utilization. 

Respondents:  Individuals. 

Number  of  Respondents:  3.000. 

Burden  per  Response:  20  minutes. 

Total  Burden:  1,000  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW.. 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H. 
Humphrey  Building.  200  Independence 
Avenue  S.W..  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  November  27,  2000. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc,  00-30964  Filed  12-5-00;  8:45  am] 

BILLING  CODE  41S0-33-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  review;  comment 
request 

Title:  Child  Care  Case- Level  Report. 

OMB  No.  0970-0167. 

Description:  Section  658K  of  the  Chilch 
Care  and  Development  Block  Grant  Act 
of  1990  (Pub.  L.  101-508,  42  U.S.C. 
9858)  requires  that  States  and 
Territories  submit  monthly  case-level 
data  on  the  children  and  families 
receiving  direct  services  imder  the  Child 
Care  and  Development  Fund.  The 
implementing  regidations  for  the 
statutorily  required  reporting  are  at  45 
CFR  98.70.  Case-level  reports,  submitted 
quarterly  or  monthly  (at  grantee  option) 
include  monthly  sample  or  full 
population  case-level  data.  The  data 
elements  to  be  included  in  these  reports 
are  represented  in  the  ACF-801. 
Disagregate  data  is  used  to  determine 
program  and  participant  characteristics 
as  well  as  costs  and  levels  of  child  care 
services  provided.  This  provides  ACF 
with  the  information  necessary  to  make 
reports  to  Congress,  address  national 
child  care  needs,  offer  technical 
assistance  to  grantees,  meet  performance 
measures,  and  conduct  research. 
Consistent  with  the  statute  and 
regulations,  ACF  requests  extension  of 
the  ACF-801. 

Respondents:  States,  the  District  of 
Columbia,  and  Territories  including 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  and  the  Northern 
Marianna  Islands. 

Annual  Burden  Estimates: 


Instrument 


ACF-801 


Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


56 


Number  of 

responses  per 

respondent 


Average 

burden 

hours  per 

response 


Total 
burden  hours 


20 


4,480 


4,480 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 


Families.  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 


OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
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publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  0MB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

Dated:  November  30,  2000. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  00-30963  Filed  12-5-00;  8:45  am] 

BHJJNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  simimaries  of  proposed 


projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  udlity; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Mexican  Border 
Youth  Survey— New— SAMHSA's 
Center  for  Substance  Abuse  Prevention 
is  planning  to  conduct  breath  test 
surveys  at  the  U.S. /Mexican  border  to 
address  underage  and  binge  drinking 
related  problems  to  both  sides  of  the 
border.  The  surveys  are  a  component  of 
the  Safe  Crossing  environmental 
program  in  two  Texas  sites  along  the 
U.S. -Mexico  border.  The  initial  project 
targeting  underage  and  binge  drinking 
was  implemented  in  San  Diego, 
California  and  yielded  successful 
outcomes,  including  a  26%  reduction  in 


youth  crossing  the  border  to  drink 
alcohol.  The  purpose  of  replicating  the 
model  in  Texas  is  to  test  a  local 
adaptation  of  the  program  which 
surveys  youth  crossing  the  U.S.-Mexico 
border.  This  effort  informs  the  public  of 
problem  behaviors  specific  to  their  local 
community  and  serves  to  develop 
community  awareness  and  inform 
community  interventions,  such  as 
underage  curfews  and  enforcing  bar 
closing  hours.  The  data  collected  will  be 
made  available  to  local  groups  to  assist 
in  raising  community  awareness  of 
youth  drinking  issues.  It  is  expected  that 
communities  will  use  the  information  to 
tailor  interventions  to  reduce  youth 
drinking-associated  problems. 

The  survey  will  be  a  five-minute 
interview  with  youths  18  to  30  years  of 
age  returning  to  the  U.S.  from  Mexico 
between  midnight  and  6  a.m.  on  Friday 
and  Saturday  evenings.  The  interview 
consists  of  26  questions  concerning 
drinking  behavior  and  a  breath  test. 
Approximately  100  pedestrians  and  100 
motorists  will  be  interviewed  one 
weekend  per  month.  A  total  of 
approximately  2,400  respondents  will 
be  interviewed:  half  of  the  interviews 
will  be  conducted  at  El  Paso,  TX/luarez, 
Mexico  and  half  at  the  Brownsville,  TX/ 
Matamoros,  Mexico  border  crossing  site. 
The  total  burden  associated  with  this 
project  is  summarized  in  the  table 
below. 


Number  of  responses 

Respondents 
per  respondent 

Average  burden 

per  response 

(Hrs.) 

Total  burden 

2,400  

1 

.083 

200 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  30,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  00-31002  Filed  12-5-00;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collections  of  information 


are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informatioft  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Measuring  Progress 
of  Consumer  Involvement  in  Public 
Managed  Behavioral  Health  Care — 
New — The  tremendous  growth  of 
managed  care  over  the  last  ten  years  has 
dramatically  changed  the  ways  that 
public  sector  mental  health  and 
substance  abuse  services  are  organized 
and  funded.  The  numbers  of  persons 
enrolled  in  managed  care  programs 


under  Medicaid  increased  from  10 
percent  in  1991  to  54  percent  in  1998, 
with  escalating  numbers  of  persons  with 
disabilities  included  under  the 
programs.  The  number  of  States  with 
managed  care  programs  in  public 
mental  health  and  substance  abuse 
programs  tripled  in  three  years  from  14 
States  in  1996  to  42  States  in  1999. 
Currently,  there  are  39  States  operating 
managed  behavioral  healthcare 
programs.  The  decrease  is  due  to  the 
fact  that  a  few  States  terminated  or  did 
not  implement  planned  programs. 

SAMHSA  has  engaged  in  a  number  of 
projects  to  improve  the  genuine 
participation  of  consumers  and  family 
members  in  the  design,  procurement, 
implementation  and  evaluation  of 
managed  care  programs  in  the  public 
system.  Under  the  SAMHSA  Managed 
Care  Initiative,  a  group  of  consumers, 
family  members  and  advocacy  groups 
developed  the  Partners  in  Planning 
Guide  to  educate  consumers  and  family 
members  on  becoming  active  in 
designing  managed  care  systems  in  their 
State.  A  related  project  supported 


training  on  the  Guide  at  national  and 
grassroots  venues  to  advocated  as  well 
as  persons  with  mental  illnesses  and/or 
chemical  dependencies. 

However,  the  impact  of  these  and 
other  efforts  to  promote  greater 
inclusion  of  consumers  and  family 
members  in  system  design  remains 
largely  immeasured.  The  objective  of 
this  effort,  sponsored  by  SAMHSA's 
Office  of  Managed  Care,  is  to  identify 
progress  of  the  consumer  and  family 
member  involvement  in  managed  care. 
A  survey  will  assess  the  level  of 
consumer/family  involvement  in 
managed  care  design,  implementation 
and  evaluation.  More  specifically, 
mental  health  and  substance  abuse 
consumer  leaders  in  targeted  States  will 
be  surveyed  about  their  involvement  in 
Medicaid  and  waivered  programs  with 
behavioral  healthcare  services  to  assess: 
how  consumer/family  involvement  has 
evolved  over  the  past  five  years  and 
identify  areas  of  improvement  and  areas 
that  still  need  improvement  and  reasons 
for  the  changes;  the  consumer's  specific 
roles  in  formal  governmental  bodies, 


such  as  serving  on  the  legislative 
commissions  or  governor  advisory 
boards,  etc;  whether  consumers  and 
family  members  are  finding  useful  the 
SAMHSA  technical  assistance 
documents  and  other  resources  for 
consumers  and  family  members  about 
managed  behavioral  healthcare.  The 
resulting  information  will  be  shared 
with  SAMHSA  leadership  and 
constituents  to  identify  what  works  and 
best  practices  and  to  guide  SAMHSA 
activities  to  further  promotion  of 
consumer  and  family  involvement  in 
managed  care. 

Participants  in  the  survey  will  be 
identified  through  a  combination  of 
databases  for  the  following 
constituencies:  consimaers/survivors, 
family  members,  and  persons  in 
recovery  from  substance  abuse 
problems.  In  addition, 
recommendations  from  local  mental 
health  association  and  other  advocate 
will  be  sought.  The  survey  will  involve 
approximately  3-5  individuals  in  each 
of  15  States.  Total  burden  for  this  single- 
time  survey  is  as  follows: 


Number  of  respondents 

Responses/ 
respondent 

1 

Burden/ 
response 

Total  burden 
(hrs.) 

75  

1 

.37 

28 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  28.  2000. 
Richard  Kopanda, 
Execu  Uve  Officer,  SAMHSA . 
(FR  Doc.  00-31003  Filed  12-5-00;  8:45  am] 

BILLmO  COOe  4162-2IM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

2000  Survey  of  Mental  Health 
Organizations,  General  Hospital  Mental 
Health  Services,  and  Managed  Care 
Organizations  (SMHO)— {OMB  No. 
0930-0119,  revision^-The  survey,  to  be 
conducted  bv  SAMHSA's  Center  for 
Mental  Health  Services  (CMHS),  will  be 
conducted  in  two  phases.  Phase  I  will 
be  a  brief  two-three  page  inventory 
consisting  of  four  forms:  (1)  a  specialty 
mental  health  organization  and  general 
hospital  with  separate  mental  health 
services  form;  (2)  a  general  hospital  with 
integrated  mental  health  services 
screener  form;  (3)  a  community 
residential  organization  screener  form; 
and  (4)  a  managed  behavioral  healthcare 
organization  form.  This  short  inventory 
will  be  sent  to  all  known  organizations 
to  define  the  universe  of  valid  mental 
health  organizations  to  be  sampled  in 
Phase  II.  The  inventory  will  collect 
basic  information  regarding  the  name 
and  address  of  the  organizations,  their 
type  and  ownership,  and  the  kinds  of 
services  provided. 


Phase  n  will  sample  approximately 
2,000  mental  health  organizations  and 
utilize  a  more  detailed  survey 
instrument.  Although  the  Sample 
Survey  form  will  be  more 
comprehensive,  it  will  be  very  similar  to 
surveys  and  inventories  fielded  in  1998, 
1994,  1992  and  earlier.  The 
organizational  data  to  be  collected  by 
the  Sample  Survey  form  include 
university  affiliation,  chent/patient 
census  by  basic  demographics, 
revenues,  expenditures,  and  staffing. 

The  resulting  database  will  be  used  to 
provide  national  estimates  and  will  be 
the  basis  for  the  National  Directory  of 
Mental  Health  Services.  In  addition, 
data  derived  from  the  survey  will  be 
published  by  CMHS  in  Data  Highlights, 
in  Mental  Health,  United  States,  and  in 
professional  journals  such  as  Psychiatric 
Services  and  the  American  foumal  of 
Psychiatry.  Mental  Health,  United  States 
is  used  by  the  general  public,  state 
governments,  the  U.S.  Congress, 
university  researchers,  and  other  health 
care  professionals. 


76272 


Federal  Register/ Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Notices 


Federal  Register /Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Notices 


Questionnaire 


Number  of 
respondents 


Responses/ 
respondent 


Average  hour/ 
response 


Total  burden 


Phase  I  (Inventory) 


Specialty  Mental  Health  Organizations 

State  Central  Database  Processing  

National  Association  of  Psychiatric  Health  Systems  Processing 

General  Hospitals  with  Separate  Mental  Health  Services  

General  Hospitals  with  Integrated  Mental  Health  Services 

Community  Residential  Organizations 

Managed  Care  Organizations 


Phase  I  Subtotal 


3,563 
413 
150 
1,736 
3,617 
1,415 
1,740 


12,634 


0.5 
0.2 
0.2 
0.5 
0.5 
0.5 
0.5 


1,781 

83 

30 

868 

1,809 

707 

870 


6,148 


Ptiase  II  (Sample  Survey) 

Specialty  Mental  Health  Organizations 

State  Central  Database  Processina                      

1,213 
140 
151 
596 

1 
1 
1 

1 

3.0 
0.5 
0.5 
3.0 

3,639 
70 

National  Association  of  Psychiatric  Health  Systems  Processing  

26 

General  Hosoitals  with  Seoarate  Mental  Health  Services  

1,788 

Phase  II  Subtotal                                                       

2,000 

5,523 

Grand  total                             

12,634 

11,671 

3- Year  Average  

4,211 

3,890 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Stuart  Shapiro,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  November  30.  2000. 
Richard  Kopanda, 

Executive  Officer,  SA^4HSA. 

[FR  Doc.  00-31001  Filed  12-5-00;  8:45  am] 

BILLMG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

[Docket  No.  FR-4562-fM)9] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment:  2001 
American  Housing  Survey — National 
Sample 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  Department 
is  soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February  5. 
2001. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
control  number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ronald  J.  Sepanik  at  (202)-708- 
1060,  Ext.  5887  (this  is  not  a  toll-free 
nimiber),  or  Jane  M.  Kneessi,  Bureau  of 
the  Census,  HHES  Division, 
Washington,  DC  20233,  (30l)-457-3235 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  2001  American 
Housing  Survey — National  Sample. 

OMB  Control  Number:  2528-0017. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
2001  American  Housing  Survey- 
National  Sample  (AHS-N)  provides  a 
periodic  measure  of  the  size  and 
composition  of  the  housing  inventory  in 
our  country.  Title  12,  United  States 
Code,  Sections  1701Z-1.  170lZ-2(g), 
and  170lZ-10a  mandate  the  collection 
of  this  information. 

The  2001  survey  is  similar  to  previous 
AHS-N  surveys  and  collects  data  on 
subjects  such  as  the  amount  and  types 
of  housing  in  the  inventory,  the  physical 
condition  of  the  inventory,  the 
characteristics  of  the  occupants,  the 
persons  eligible  for  and  beneficiaries  of 
assisted  housing  by  race  and  ethnicity, 
and  the  number  and  characteristics  of 
vacancies. 

Policy  analysts,  program  managers, 
budget  analysts,  and  Congressional  staff 
use  AHS  data  to  advise  executive  and 
legislative  branches  about  housing 
conditions  and  the  suitability  of  public 
policy  initiatives.  Academic  researchers 
and  private  organizations  also  use  AHS 
data  in  efforts  of  specific  interest  and 
concern  to  their  respective 
communities. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  needs  the 
AHS  data  for  two  important  uses. 

1.  With  these  data,  policy  analysts  can 
monitor  the  interaction  among  housing 


needs,  demand  and  supply,  as  well  as 
changes  in  housing  conditions  and 
costs,  to  aid  in  the  development  of 
housing  policies  and  the  design  of 
housing  programs  appropriate  for 
different  target  groups,  such  as  first-time 
home  buyers  and  the  elderly. 


76273 


2.  With  these  data,  HUD  can  evaluate, 
monitor,  and  design  HUD  programs  to 
improve  efficiency  and  effectiveness. 

Agency  Form  Numbers:  Computerized 
Versions  of  AHS-22  and  AHS-23. 

Members  of  affected  public: 
Households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Number  of  respondents:  55.000. 
Estimate  Responses  per 
Respondent:  1  every  two  years. 

Time  per  respondent:  34  minutes. 

Total  hours  to  respond:  31.167. 

Respondent's  Obligation:  Voluntary. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Title  13  U.S.C.  Section  9(a),  and 
Title  12,  U.S.C.  Section  1701z-l  et  seq. 


Dated:  November  17,  2000. 
Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
[FR  Doc.  00-30991  Filed  12-5-00:  8:45  am] 
BILUNG  CODE  4210-62-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-03] 

Announcement  of  Funding  Awards — 
Fiscal  Year  2000  Office  of  Troubled 
Agency  Recovery  Cooperative 
Agreements 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  from  funds 
distributed  to  the  Office  of  Troubled 
Agency  Recovery  during  Fiscal  Year 
2000.  This  announcement  contains  the 
name  and  address  of  all  awardees  and 
the  amount  of  each  award. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  Edgar,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.  Washington.  DC  20410. 
telephone  (202)  708-1141.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  708-4594. 
(These  numbers  are  not  toll-&«e.) 

SUPPLEMENTARY  INFORMATION:  The 
Cooperative  Agreement  with  each  of  the 
following  recipients  was  issued 
pursuant  to  Section  6(j)  of  the  United 
States  Housing  Act  of  1937.  The  awards 
will  be  used  to  provide  technical 
assistance  to  support  troubled  agency 
recovery  efforts  and  funding  assistance 
as  necessary  to  remedy  the  substantial 
deterioration  of  living  conditions  in 
public  housing  or  other  related 
emergencies  that  endanger  the  health, 
safety,  and  welfare  of  the  residents. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.859. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545).  the  Department  is 
pubhshing  the  name,  address,  and 
amount  of  each  award  as  follows: 


Awardee 

San  Francisco  Housing  Authority,  440  Turk  Street,  San  Francisco,  CA  94102 

Housing  Authority  of  New  Haven,  360  Orange  St.,  New  Haven,  CT  06501  

Housing  Authority  of  New  London,  78  Walden  Avenue,  New  London,  CT  06320 

Topeka  Housing  Authority,  2101  SE  Califomia  Avenue,  Topeka,  KS  66607 

Housing  Authority  of  New  Orieans,  4100  Touro  Street,  New  Orteans,  LA  70122  

Inkster  Housing  Commission,  4500  Inkster  Road,  Inkster,  Ml  48141   

Muskegon  Housing  Commission,  1823  Commerce  Street,  Muskegon,  Ml  49440  

Housing  Authority  of  Kansas  City,  299  Paseo,  Kansas  City,  MO  64106 

Saint  Louis  Housing  Authority,  4100  Lindell  Boulevard,  Saint  Louis,  MO  63108 

Wellston  Housing  Authority,  1584  Ogdon  Avenue,  Wellston,  MO  63112 

Sainfe  Genevieve  Housing  Authority,  225  Saint  Joseph  Street,  Sainte  Genevieve,  MO  63670 

Omaha  Housing  Authority,  540  South  27th  Street,  Omaha,  NE  68105  

Clinton  Metropolitan  Housing  Authority,  478  Thome  Avenue,  Wilmington,  OH  45177  

Potter  County  Housing  Authority,  East  Seventh  Street,  Coudersport,  PA  16915  

Philadelphia  Housing  Authority,  2021  Chestnut  Street,  Philadelphia,  PA  19103 

Franklin  Housing  Authority,  601  Campbell  Avenue,  Franklin,  VA  23851   


AnfKHjnt 


$367,139 

540,000 

111,000 

150,000 

150,000 

3,500 

115,000 

475,000 

800,000 

50,000 

55.000 

275,000 

50,000 

7,500 

1,800,000 

40,000 


Dated:  November  29,  2000. 
Milan  Ordinec, 

Acting  General  Deputy,  Assistant  Secretary 

for  Public  and  Indian  Housing. 

[FR  Doc.  00-30988  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  421(K»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4623-N-01] 

Deployment  of  the  FHA  TOTAL 
Mortgage  Scorecard 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD, 
ACnON:  Notice. 

SIMMARY:  This  notice  announces  HUD's 
intention  to  deploy  the  FHA  TOTAL 
Scorecard  for  mortgage  industry  use. 


TOTAL  refers  to  "Technology  Open  To 
All  Lenders."  The  FHA  TOTAL 
Scorecard,  developed  by  HUD,  assesses 
the  credit  worthiness  of  FHA  borrowers 
by  evaluating  certain  mortgage 
application  and  borrower  credit 
information  that  has  been  statistically 
proven  to  accurately  predict  the 
likelihood  of  borrower  default.  The  FHA 
TOTAL  Scorecard  is  not  an  automated 
underwriting  system;  rather,  it  is  a 
mathematical  equation  intended  to  be 
used  within  an  automated  underwriting 
system.  HUD  wishes  to  deploy  the  FHA 
TOTAL  Scorecard  writh  industry  users 
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who  share  the  Department's  vision  of 
increasing  homeownership 
opportunities. 

In  order  to  participate  in  the 
Scorecard  initiative,  interested  parties 
should  have  an  automated  underwriting 
system  ("AUS")  in  place.  As  this 
product  offering  relates  solely  to  the 
deployment  of  a  scorecard,  the  AUS  will 
utilize  its  own  checks  for  ERA 
eligibility  rules  and  its  own 
functionality  for  loan  specific  messages. 
Based  on  the  Scorecard  configurations, 
the  industry  user  must  be  equipped 
with  a  Sybase  Database  Server  that 
receives  calls  in  XML  or  Sybase  Open 
Client.  In  addition,  the  user  must  have 
a  conununication  link  to  HUD  (https).  In 
order  to  maximize  the  effectiveness  of 
the  Scorecard,  interested  participants 
should  consult  their  internal  IT 
personnel  to  ensure  sufficient  capacity 
to  house  the  FHA  TOTAL  Scorecard. 
Participants  should  be  prepared  to  fully 
support  the  server  under  their  current  IT 
Operations  center.  Additionally,  any 
programming  related  to  required  inputs/ 
connectivity  to  the  FHA  TOTAL 
Scorecard  are  the  responsibility  of  the 
industry  users. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  and 
responses  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Coimsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW,  Washington  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  dm-ing  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time  at 
the  above  address). 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Donnelly,  Office  of  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing,  Room  9278,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  S.W.,  Washington,  D.C., 
20410,  telephone  (202)  708-0614  (this  is 
not  a  toll-free  number).  Hearing  or 
speech-impaired  individuals  may  access 
these  niunbers  via  TTY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339  (this  is  a  toll-free 
nimiber). 

SUPPLEMENTARY  INFORMATtON: 
Background,  Purposes  and  Objectives 

hi  July  1996,  the  FHA,  an  entity 
within  the  Department  of  Housing  and 
Urban  Development  ("HUD"  or  the 
"Department")  issued  Mortgagee  Letter 
96-34.  That  Mortgagee  Letter  set  forth 
HUD/FHA's  requirements  and  processes 
for  approving  automated  mortgage 


underwriting  systems  ("AUSs")  to 
underwrite  HUD/FHA  insured  mortgage 
loans.  Mortgagee  Letter  96-34  permitted 
lenders  to  utilize  various  AUSs  in 
underwriting  FHA  loans,  following 
screening,  evaluation  and  approval  of 
the  AUS  by  FHA.  Pursuant  to  Mortgagee 
Letter  96-34,  two  individual  privately- 
developed  mortgage  scorecards  were 
approved  by  HUD  for  use  in  the 
processing  of  HUD/FHA  mortgage  loans. 
Both  of  these  systems  employ  mortgage 
scorecards  developed  by  the  system 
vendors  using  FHA  borrower  data.  This 
notice  is  to  inform  the  public  that  FHA 
intends  to  rescind  approval  of  these 
proprietary  scorecards  and  replace  with 
the  FHA  TOTAL  Scorecard.  TOTAL 
refers  to  "Technology  Open  To  All 
Lenders." 

A  Mortgagee  Letter  will  be  issued  to 
supersede  Mortgagee  Letter  96-34,  and 
outline  the  basic  requirements  for  an 
AUS  to  be  used  in  underwriting  FHA 
loans;  this  future  Mortgagee  Letter  may 
be  further  amended  or  supplemented  by 
future  mortgagee  letters,  handbooks, 
policy  statements,  or  lender  notices 
concerning  AUSs.  Prior  approvals  for 
use  of  privately-developed  mortgage 
scorecards  will  be  formally  rescinded  by 
written  notice  to  the  entities  previously 
receiving  such  approvals.  HUD 
anticipates  providing  three  months  prior 
notice  of  rescission  and  thereafter  HUD 
will  require  use  of  the  FHA  TOTAL 
Scorecard  in  any  AUS.  Users  of  the  FHA 
TOTAL  Scorecard  will  receive 
dociunentation  relief  and  credit  policy 
waivers  provided  by  FHA.  FHA  has  also 
developed  a  Use  Agreement  which  sets 
forth  the  requirements  and 
responsibilities  for  implementation  and 
use  of  the  FHA  TOTAL  Scorecard  by 
qualified  lenders,  government 
sponsored  enterprises  and  their 
contractors,  sponsors,  loan 
correspondents  and  authorized  agents 
that  purchase,  sell,  underwrite  or 
dociiment  HUD/FHA  mortgage  loans  for 
lenders  under  HUD/FHA's  Direct 
Endorsement  procedures  for  various 
HUD/FHA  mortgage  insurance  programs 
(hereinafter  "Lenders").  Please  note  that 
while  FHA  wishes  to  permit  access  to 
the  FHA  TOTAL  Scorecard  as  widely  as 
possible,  only  lenders  with  Direct 
Endorsement  status  may  "underwrite" 
FHA  insured  loans,  with  or  without  use 
of  AU  systems,  on  FHA's  behalf. 

HUD/FHA's  objectives  for  entering 
into  the  Use  Agreement  are  to: 

(a)  Provide  for  the  use  and 
implementation  of  the  FHA  TOTAL 
Scorecard  in  AUSs  used  during  the 
process  of  underwriting  FHA  loans; 

fb)  Identify  and  approve  creditworthy 
borrowers  that  may  have  been  excluded 


from  homeownership  under  traditional 
HUD/FHA  underwriting  guidelines; 

(c)  Continue  to  ensure  that  no 
borrower  will  be  denied  an  FHA- 
insured  mortgage  loan  solely  on  the 
basis  of  a  "refer"  risk  classification  by 
an  AUS. 

(d)  Expand  access  to  mortgage  credit 
for  low-and  moderate-income  borrowers 
and  other  under  served  populations  and 
locations  and  to  discourage  imlawful 
discrimination  against  borrowers 
protected  by  the  Fair  Housing  Act  and 
the  Equcd  Credit  Opportunity  Act; 

(e)  Facilitate  access  to  and  reduce  the 
cost  and  time  associated  with 
originating  HUD/FHA-insured 
mortgages; 

(f)  Enhance  HUD'/FHA's  ability  to 
assess  and  manage  risk  and  preserve  the 
actuarial  soundness  of  HUD/FHA's 
mutual  mortgage  insurance  fund; 

(g)  Facilitate  and  encom-age  a 
standardized,  industry-wide  capability 
for  communication  and  exchange  of 
information  among  members  of  the 
mortgage  lending  community. 

This  Notice 

HUD  is  in  the  process  of  deploying 
the  FHA  TOTAL  Scorecard  and  will 
rescind  the  approval  of  scorecards 
under  Mortgage  Letter  96-34,  ML  98-14 
and  ML  99-26.  Upon  completion  of 
FHA's  deplojrment  efforts,  FHA  will 
require  use  of  the  FHA  TOTAL 
Scorecard  in  any  AUS  and  Users  will 
receive  dociunentation  relief  and  credit 
policy  waivers  approved  by  FHA. 
HUD's  goals  are  to  increase  the 
availability  of  the  FHA  TOTAL 
Scorecard  and  increase  lenders' 
efficiencies  through  loan  level  data 
transfer  on  a  real-time  basis  thereby 
reducing  lenders  reporting  requirements 
and  improving  workflow  processes 
through  reduced  data  entry.  Other  goals 
include  improving  underwriting 
efficiencies  by  lenders,  decreasing 
losses  to  FHA's  insurance  fund,  and 
integrating  the  use  of  automated 
underwriting  systems  into  FHA's 
existing  processes  and  workflow 
including  mortgage  insiu-ance 
endorsement  processing. 

To  that  end,  HUD  continues  to  work 
with  Users  to  deploy  the  FHA  TOTAL 
Scorecard. 

Dated:  November  29,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 

Housing  Comniissioner. 

[FR  Doc.  00-30987  Filed  12-5-00;  8:45  am] 

aiUJNQ  CODE  4210-27-P 


DEPARTMENT  OF  THE  irfTERIOR 
Office  of  the  Secretary 
Alaska  Land  Managers  Forum 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  (1988)  and  41 
CFR  101-6.1015(b).  The  Department  of 
the  Interior  hereby  gives  notice  of  a 
public  meeting  of  the  Alaska  Land 
Managers  Forum  (ALMF)  to  be  held  on 
Thursday,  December  14,  2000, 
beginning  at  9:00  a.m.  It  will  take  place 
in  conference  room  B,  Department  of  the 
Interior,  1689  C  Street,  Anchorage, 
Alaska.  This  meeting  will  be  held  to 
receive  and  discuss  work  group  reports 
and  informational  briefings  on 
recreation  and  tourism,  and  to  announce 
the  winners  of  the  2000  ALMF  Tourism 
Awards  Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  B.  McCoy  at  (907)  271-5485  or 
Sally  Rue  at  (907)  465-4084. 

Marilyn  Heiman, 

Special  Assistant  to  the  Secretary  for  Alaska, 
Department  of  the  Interior,  Office  of  the 
Secretary. 

[FR  Doc.  00-31006  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4310-nP-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Alaska  Land  Managers  Forum 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice,  reestablishment  of 
advisory  committee. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  2  (1988)  and  41 
CFR  101-6.1015(a).  Following 
consultation  with  the  General  Services 
Administration  and  the  Office  of 
Management  and  Budget,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  administratively 
reestablishing  an  advisory  committee 
known  as  the  Alaska  Land  Managers 
Fonmi.  The  purpose  of  the  committee  is 
to  advise  the  Secretary  on  Alaska  land 
and  resources  issues. 
EFFECTIVE  DATE:  This  decision  is 
effective  November  29.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Heiman,  Special  Assistant  to 
the  Secretary  for  Alaska,  Office  of  the 
Secretary,  Department  of  the  Interior. 


1689  C  Street,  Suite  100,  Anchorage, 
Alaska  99501-5151,  (907)  271-5485. 

Marilyn  Heiman, 

Special  Assistant  to  the  Secretary  for  Alaska. 
Department  of  the  Interior,  Office  of  the 
Secretary 

[FR  Doc.  00-31005  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4310-RP-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  intent  To  issue  2  Draft 
Comprehensive  Conservation  Plans 
and  Associated  Environmental 
Assessments  for  2  National  Wildlife 
Refuges  in  the  Southwest  Region 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  prepared  draft 
Comprehensive  Conservation  Plans 
(CCP)  and  associated  Environmental 
Assessments  for  the  Balcones 
Canyonlands  National  Wildlife  Refuge, 
Austin,  Texas;  and  the  Buenos  Aires 
National  Wildlife  Refuge,  Sasabe, 
Arizona,  pursuant  to  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  and  National 
Environmental  Policy  Act  of  1969,  and 
its  implementing  regulations. 
DATES:  The  Service  will  be  open  to 
written  comments  through  March  5, 
2001. 

ADDRESSES:  Copies  may  be  obtained  by 
writing  to:  Mr.  Tom  Baca,  Natural 
Resource  Planner,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  NM  87103-1306. 
Comments  should  be  submitted  to:  Mr. 
Tom  Baca,  Natiural  Resource  Planner, 
Division  of  Refuges,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  NM  87103-1306. 
SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  has  considered 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  and  recreational 
uses,  and  cultiu-aJ  resources.  Public 
input  into  this  planning  process  has 
assisted  in  the  development  of  the  draft 
documents.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 


understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
implement  management  strategies. 

"The  Service  intends  to  consider 
comments  and  advice  generated  in 
response  to  the  draft  documents  prior  to 
the  preparation  of  a  final  CCP.  The 
Service  is  furnishing  this  notice  in 
compliance  with  Service  CCP  policy:  (1) 
To  advise  other  agencies  and  the  public 
of  the  availability  of  the  draft 
documents,  and  (2)  to  obtain 
suggestions  and  advice  for  consideration 
in  preparation  of  final  documents. 

"The  Service  anticipates  that  final  CCP 
documents  and  any  associated  NEPA 
documents  will  be  available  by  July  31, 
2001. 

Dated:  November  29,  2000. 
Thomas  C.  Bauer, 
Acting  Regional  Director. 
[FR  Doc.  00-31065  Filed  12-5-00;  8:45  am] 
BILLING  CODE  431&-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisitions;  Paskenta  Band  of 
Nomiaki  Indians  of  California 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Final  Agency 

Determination  to  take  land  into  trust 

under  25  CFR  Part  151. 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
1898.16  acres,  more  or  less,  of  land  into 
trust  for  the  Paskenta  Band  of  Nomiaki 
Indians  of  California  on  November  30, 
2000.  This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Skibine,  Office  of  Indian  Gaming 
Management,  Bureau  of  Indian  Affairs, 
MS-2070-MIB,  1849  C  Street,  NW., 
Washington,  DC  20240.  telephone  (202) 
219-4066. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  to  comply  with  the 
requirement  of  25  CFR  151.12(b)  that 
notice  be  given  to  the  public  of  the 
Secretary's  decision  to  acquire  land  in 
trust  at  least  30  days  prior  to  signatory 
acceptance  of  the  land  into  trust.  The 
purpose  of  the  3G-day  waiting  period  in 
25  CFR  151.12(b)  is  to  afford  interested 
parties  the  opportunity  to  seek  judicial 
review  of  final  administrative  decisions 
to  take  land  in  trust  for  Indian  tribes  and 
individual  Indians  before  transfer  of 
title  to  the  property  occurs.  On 
November  30,  2000,  the  Assistant 
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Secretary — Indian  Affairs  decided  to 
accept  approximately  1898.16  acres, 
more  or  less,  of  land  into  trust  for  the 
Paskenta  Band  of  Nomlaki  Indians  of 
California  pursuant  to  Section  305  of  the 
Paskenta  Band  Restoration  Act,  25 
U.S.C  §  1300m-3  (1994).  The  Secretary 
shall  acquire  title  in  the  name  of  the 
United  States  in  trust  for  the  Paskenta 
Band  of  Nomlaki  Indians  of  California 
for  the  following  parcels  of  land 
described  below  no  sooner  than  30  days 
after  the  date  of  this  notice. 

Containing  1,635.70  acres,  more  or 
less,  located  within  Tehama  Coimty, 
California.  Further  described  as  follows: 
Located  in  the  Unincorporated  Area 
Parcel  One:  (APN  87-210-09) 

The  north  half  of  the  southwest  quarter  of 
Section  5,  Township  23  north,  Range  3  west, 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof. 

Excepting  therefrom  that  portion  conveyed 
to  the  United  States  of  America,  by  deed 
recorded  August  11,  1955  in  Book  281  at 
page  80,  official  records  of  Tehama  County, 
described  as  follows:  A  parcel  of  land  in  the 
north  half  of  the  southwest  quarter  of  Section 
5,  Township  23  north.  Range  3  west.  Mount 
Diablo  Meridian,  described  as  follows; 
beginning  at  a  point  in  the  south  boundary 
of  Maywood  Colony  No.  24,  as  said  colony 
is  shown  on  the  map  entitled;  "Maywood 
Colony  No.  24  Tehama  County  California:", 
filed  in  the  official  records  of  county  recorder 
of  said  county  on  April  23,  1900  in  book  "B" 
of  maps  at  page  46,  said  point  being  also  in 
the  north  boundary  of  the  south  half  of  said 
Section  5,  distant  therealong  south  89°25' 
east  1885.3  feet  from  a  sandstone  monument 
set  at  the  west  quarter  corner  of  said  section 
5;  thence  south  89°  25'  east  97.3  feet  along 
said  common  boundary;  thence  leaving  said 
common  boundary  south  235.5  feet;  thence 
east  102.7  feet;  thence  south  150.0  feet; 
thence  south  78°  31'  west  204.1  feet;  thence 
north  427.1  feet  to  the  point  of  beginning. 

Excepting  therefrom  that  portion  lying 
within  parcel  fourteen  described  herein. 

Parcel  Two:  (APN  87-210-16) 

The  southeast  quarter  of  Section  6, 
Township  23  north.  Range  3  west.  Mount 
Diablo  Meridian,  according  to  the  official  plat 
thereof 

Excepting  therefrom  that  portion  described 
as  commencing  at  the  northwest  comer  of  the 
south  one-half  of  the  southwest  quarter  of 
Section  5,  Township  23  north.  Range  3  west. 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof;  thence  482  feet  west 
parallel  to  the  south  line  of  section  6, 
Township  23  north.  Range  3  west,  Mount 
Diablo  Meridian,  to  the  point  of  beginning; 
thence  south  300  feet;  thence  west  330  feet; 
thence  north  660  feet;  thence  east  330  feet; 
thence  south  360  feet. 

Also  excepting  therefrom  the  following 
described  real  property  consisting  of 
approximately  17.00  acres: 

Beginning  at  the  southwest  corner  of 
Section  5.  Township  23  north.  Range  3  west, 
thence  north  28°14'38''  west  a  distance  of 
1049.89  feet  to  a  point  on  the  south  line  of 


"Parcel  A'''  which  is  the  true  point  of 
beginning  of  this  description,  thence  south 
90°00'00"  east  a  distance  of  487.43  feet, 
thence  due  north  a  distance  of  331.64  feet, 
thence  north  02°54'08''  west  a  distance  of 
650.42  feet  to  a  railroad  spike  set  along  the 
westerly  side  of  the  existing  access  road, 
thence  south  62°36'00''  west  a  distance  of 
763.01  feet  to  an  iron  pipe  monument,  thence 
south  22°05'06''  west  a  distance  of  944.25  feet 
to  an  iron  pipe  monument,  thence  south 
32°31'22''  east  a  distance  of  101.77  feet  to  a 
point  on  an  existing  fence  line,  thence  north 
57°36'52''  east  a  distance  of  202.01  feet  along 
said  fence  line,  thence  north  70°24'17''  east 
along  said  fence  a  distance  of  57.07  feet, 
thence  north  55°46'08''  east  a  distance  of 
361.49  feet  to  the  true  point  of  beginning  of 
this  description. 

Also  excepting  therefrom  that  portion  lying 
within  parcel  thirteen  described  herein. 

Parcel  Three:  (APN  87-210-19) 

Commencing  at  the  northwest  comer  of  the 
south  one-half  of  the  southwest  quarter  of 
Section  5,  Township  23  north.  Range  3  west. 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof;  thence  482  feet  west 
parallel  to  the  south  line  of  Section  6, 
Township  23  north.  Range  3  west.  Mount 
Diablo  Meridian,  to  the  point  of  beginning; 
thence  south  300  feet;  thence  west  330  feet; 
thence  north  660  feet;  thence  east  330  feet; 
thence  south  360  feet. 

Excepting  therefrom  the  following 
described  real  property  consisting  of 
approximately  17.00  acres. 

Beginning  at  the  southwest  comer  of 
Section  5,  Township  23  north.  Range  3  west, 
thence  north  28°14'38''  west  a  distance  of 
1049.89  feet  to  a  point  on  the  south  line  of 
"Parcel  A"  which  is  the  tme  point  of 
beginning  of  this  description,  thence  south 
90°00'00"  east  a  distance  of  487.43  feet, 
thence  due  north  a  distance  of  331.64  feet, 
thence  north  02°54'08''  west  a  distance  of 
650.42  feet  to  a  railroad  spike  set  along  the 
westerly  side  of  the  existing  access  road, 
thence  south  62°36'00''  west  a  distance  of 
763.01  feet  to  an  iron  pipe  monument,  thence 
south  22°05'06''  west  a  distance  of  944.25  feet 
to  an  iron  pipe  monument,  thence  south 
32°31'22''  east  a  distance  of  101.77  feet  to  a 
point  on  an  existing  fence  line,  thence  north 
57°36'52''  east  a  distance  of  202.01  feet  along 
said  fence  line,  thence  north  70°24'17''  east 
along  said  fence  a  distance  of  57.07  feet, 
thence  north  55°46'08''  east  a  distance  of 
361.49  feet  to  the  true  point  of  beginning  of 
this  description. 

Parcel  Four:  (APN  87-210-21) 

The  south  half  of  the  soutliwest  quarter  of 
Section  5,  Township  23  north.  Range  3  west. 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof 

Excepting  therefrom  a  life  estate  in  and  to 
all  oil,  gas  and  mineral  rights  as  reserved  by 
Nola  Fay  Smith  in  deed  recorded  December 
24,  1971  in  Book  581,  page  133,  official 
records. 

Also  excepting  therefrom  the  following 
described  real  property  consisting  of 
approximately  3.91  acres. 

Beginning  at  the  southwest  comer  of 
Section  5,  Township  23  north.  Range  3  west, 
thence  north  41°48'03''  west  a  distance  of 


11.54  feet  to  the  southwest  comer  of  the  "Fly 
Pen  Parcel"  which  is  the  tme  point  of 
beginning  of  this  description,  thence  north 
00°47'25''  east  a  distance  of  406.28  feel  to  the 
northwest  comer  of  the  "Fly  Pen  Parcel", 
thence  north  87°45'48''  east  a  distance  of 
420.05  feet  to  the  northeast  comer  of  the  "Fly 
Pen  Parcel",  thence  south  00°47'25''  west  a 
distance  of  406.28  feet  to  the  southeast  comer 
of  the  "Fly  Pen  Parcel",  thence  south 
00°47'25''  west  a  distance  of  420.05  feet  to  the 
tme  point  of  beginning  of  this  description. 

Also  excepting  therefrom  the  following 
described  real  property  consisting  of 
approximately  17.55  acres: 

Beginning  at  the  southwest  comer  of 
Section  5,  Township  23  north.  Range  3  west, 
thence  north  79°55'10'  east  a  distance  of 
1892.35  feet  to  the  southwest  comer  of  the 
"Dam  &  Spillway  Parcel"  which  is  the  true 
point  of  beginning  of  this  description,  thence 
north  06°44'50''  east  a  distance  of  516.20  feet 
to  a  point  lying  in  the  lake  which  is  partially 
encompassed  by  the  "Dam  &  Spillway 
Parcel",  thence  north  17°00'36''  west  a 
distance  of  514.96  feet  to  the  northwest 
corner  of  the  "Dam  &  Spillway  Parcel"  which 
point  lies  along  the  south  side  of  an  existing 
access  road  and  fence,  thence  north  89°25'25'' 
east  a  distance  of  851.69  feet  more  or  less  to 
the  mid-section  line  of  Section  5,  Township 
23  north.  Range  3  west,  which  point  is  also 
the  northeast  comer  of  the  "Dam  &  Spillway 
Parcel"  thence  south  00°03'59"  west  along 
the  said  mid-section  line  a  distance  of 
1021.68  more  or  less  to  the  southeast  comer 
of  the  "Dam  &  Spillway  Parcel",  thence  north 
89°23'44''  west  a  distance  of  762.87  feet  more 
or  less  to  the  true  point  of  beginning  of  this 
description. 

Parcel  Five:  (APN  87-220-11) 

Lot  7  in  block  213  of  Maywood  Colony  No. 
24,  as  the  same  is  shown  on  the  map  entitled: 
"Maywood  Colony  No.  24  Tehama  Co.  CAL. 
T-23  N  R  3  W.",  filed  in  the  office  of  the 
county  recorder  of  the  County  of  Tehama, 
State  of  Califomia  April  23.  1900  in  book  B 
of  maps  at  page  46. 

Excepting  therefrom:  Beginning  at  the 
northeast  comer  of  lot  7  of  said  block  213 
and  running  thence  along  the  east  boundary 
of  said  lot  7,  south  0°21'  east  641.7  feet  to  the 
southeast  corner  of  said  lot  7;  thence 
continuing  along  the  southerly  prolongation 
of  said  east  boundary,  south  0°21'  east  20.0 
feet  to  a  point  in  the  common  boundary 
between  Maywood  Colony  No.  24  and  the 
south  half  of  Section  5,  Township  23  north, 
Range  3  west  of  the  Mount  Diablo  Meridian; 
thence  running  along  said  common  boundary 
north  89°25'  west  97.3  feet;  thence  leaving 
said  common  boundary  north  20.0  feet  to  a 
point  in  the  south  boundary  of  said  lot  7; 
thence  continuing  north  641.7  feet  to  a  point 
in  the  common  boundary  between  lots  2  and 
7  of  said  block  213;  thence  running  along  last 
said  common  boundary  south  89°23'  east 
93.3  feet  to  the  point  of  beginning. 

Also  excepting  therefrom  all  oil,  gas, 
minerals  and  hydrocarbon  substances  as 
excepted  in  the  deed  from  William  E. 
MacAulay,  Et  Ux,  to  A  &  K  Cattle  Company, 
Inc.,  recorded  March  4,  1991  as  document 
No.  2514,  official  records. 


Parcel  Six:  (APN  87-220-12) 

Lot  6  in  block  213  of  Maywood  Colony  No. 
24,  as  the  same  is  filed  in  the  office  of  the 
county  recorder  of  the  County  of  Tehama, 
State  of  Califomia,  April  23.  1900  in  Book  B 
of  maps  at  page  46. 

Excepting  therefrom  all  oil,  gas  and 
minerals,  as  excepted  in  the  deed  form 
Geraldine  E.  Kretsinger,  as  executor  of  the 
estate  of  losiah  T.  Kretsinger,  decease, 
recorded  November  13,  1991,  in  Book  1347, 
page  83.  officials  records. 

Parcel  Seven:  (Portion  of  APN  87-310-02) 

The  east  half  of  the  northeast  quarter  and 
the  east  half  of  the  west  half  of  the  northeast 
quarter  of  section  7,  Township  23  north. 
Range  3  west.  Mount  Diablo  Meridian, 
according  to  the  official  plat  thereof 

Excepting  therefrom  all  oil,  gas,  minerals 
and  other  hydrocarbon  substances,  lying  in 
or  under  said  land,  as  reserved  in  the  deed 
from  Charles  Merlin  Morgan,  also  known  as 
Charles  M.  Morgan  and  as  CM.  Morgan,  and 
Mary  Jean  Morgan,  his  wife,  recorded 
October  21,  1976  in  Book  698,  page  72, 
official  records. 

Parcel  Eight:  (Portion  of  APN  87-310-02) 

The  west  half  of  lots  2  and  7  of  Elmore  Co- 
operative Colony,  also  described  as  the  west 
half  of  the  west  half  of  the  northeast  quarter 
of  Section  7;  and  lot  10  of  Elmore  Co- 
operative Colony,  also  described  as  the 
northwest  quarter  of  the  southeast  quarter  of 
Section  7,  Township  23  north.  Range  3  west. 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof 

Excepting  therefrom  all  oil,  gas,  minerals 
and  other  hydrocarbon  substemces,  lying  in 
or  under  said  land,  as  reserved  in  the  deed 
from  Charles  Merlin  Morgan,  also  known  as 
Charles  M.  Morgan  and  as  CM.  Morgan,  and 
Mary  Jean  Morgan,  his  wife,  recorded 
October  21 ,  1976  in  Book  698,  page  72, 
official  records. 

Parcel  Nine:  (APN  87-310-08) 

The  southeast  quarter  of  the  southeast 
quarter  of  Section  7,  Township  23  north. 
Range  3  west,  Mount  Diablo  Meridian  (also 
referred  to  as  lot  16  of  Elmore  Cooperative 
Colony  in  Section  7,  Township  23  north. 
Range  3  west). 

Parcel  Ten:  (APN  87-310-06) 

North  half  of  the  northeast  quarter  of 
southeast  quarter  of  Section  7,  Township  23 
north.  Range  3  west.  Mount  Diablo  Meridian, 
according  to  the  official  plat  thereof 

Parcel  Eleven:  (APN  87-310-10) 

The  north  one-half  of  Section  8  in 
Township  23  north.  Range  3  west.  Mount 
Diablo  Meridian,  according  to  the  official  plat 
thereof 

Excepting  therefrom  all  oil,  gas.  minerals 
and  other  hydrocarbon  substances  lying  in  or 
under  said  land,  as  reserved  in  deed  from 
Charles  Merlin  Morgan,  et  ux,  recorded 
October  21,  1976  in  Book  698,  page  69, 
official  records. 

Parcel  Twelve:  (APN  87-210-17,  18  &  20) 

Beginning  at  the  southwest  corner  of 
Section  5,  Township  23  north.  Range  3  west, 
thence  north  28°14'38''  west  a  distance  of 
1049.89  feet  tc  a  point  on  the  south  line  of 


"Parcel  A"  which  is  the  true  point  of 
beginning  of  this  description,  thence  south 
90°00'00''  east  a  distance  of  487.43  feet, 
thence  due  north  a  distance  of  331.64  feet, 
thence  north  02°54'08''  west  a  distance  of 
650.42  feet  to  a  railroad  spike  set  along  the 
westerly  side  of  the  existing  access  road, 
thence  south  62°36'00''  west  a  distance  of 
763.01  feet  to  an  iron  pipe  monument,  thence 
south  22°05'06''  west  a  distance  of  944.25  feet 
to  an  iron  pipe  monument,  thence  south 
32°31'22''  east  a  distance  of  101.77  feet  to  a 
point  on  an  existing  fence  line,  thence  north 
57°36'52''  east  a  distance  of  202.01  feet  along 
said  fence  line,  thence  70°24'17''  east  along 
said  fence  a  distance  of  57.07  feet,  thence 
north  55°46'08''  east  a  distance  of  361.49  feet 
to  the  true  point  of  beginning  of  this 
description. 

Parcel  Thirteen  (APN  87-210-22) 

Beginning  at  the  southwest  comer  of 
Section  5,  Township  23  north.  Range  3  west, 
thence  north  41°48'03''  west  a  distance  of 
11.54  feet  to  the  southwest  comer  of  the  "Fly 
Pen  Parcel"  which  is  the  tme  point  of 
beginning  of  this  description,  thence  north 
00°47'25''  east  a  distance  of  406.28  feet  to  the 
northwest  comer  of  the  "Fly  Pen  Parcel", 
thence  north  87°45'48''  east  a  distance  of 
420.05  feet  to  the  northeast  comer  of  the  "Fly 
Pen  Parcel",  thence  south  00°47'25"  west  a 
distance  of  406.28  feet  to  the  southeast  comer 
of  the  "Fly  Pen  Parcel",  thence  south 
87°45'48''"west  a  distance  of  420.05  feet  to  the 
true  point  of  beginning  of  this  description. 

Excepting  therefrom  a  life  estate  in  and  to 
all  oil,  gas  and  mineral  rights  as  reserved  by 
Nola  Fay  Smith  in  deed  recorded  December 
24,  1971  in  Book  581,  page  133  official 
records. 

Parcel  Fourteen  (APN  87-210-23) 

Beginning  at  the  southwest  comer  of 
Section  5,  Township  23  north,  Range  3  west, 
thence  north  79°55'10''  east  a  distance  of 
1892.35  feet  to  the  southwest  comer  of  the 
"Dam  &  Spillway  Parcel"  which  is  the  true 
point  of  beginning  of  this  description,  thence 
north  06°44'50''  east  a  distance  of  516.20  feet 
to  a  point  lying  in  the  lake  which  is  partially 
encompassed  by  the  "Dam  &  Spillway 
Parcel",  thence  north  17°00'36''  west  a 
distance  of  514.96  feet  to  the  northwest 
comer  of  the  "Dam  &  Spillway  Parcel"  which 
point  lies  along  the  south  side  of  an  existing 
access  road  and  fence,  thence  north  89°25'25'' 
east  a  distance  of  851.69  feet  more  or  less  to 
the  mid-secUon  line  of  Section  5,  Township 
23  north.  Range  3  west,  which  point  is  also 
the  northeast  comer  of  the  "Dam  &  Spillway 
Parcel",  thence  south  00°03'59''  west  along 
the  said  mid-section  line  a  distance  of 
1021.58  feet  more  or  less  to  the  southeast 
comer  of  the  "Dam  &  Spillway  Parcel", 
thence  north  89°23'44"  west  a  distance  of 
762.87  feet  more  or  less  to  the  true  point  of 
beginning  of  this  description. 

Excepting  therefrom  a  life  estate  in  and  to 
all  oil,  gas  and  mineral  rights  as  reserved  by 
Nola  Fay  Smith  in  deed  recorded  December 
24,  1971  in  Book  581.  page  133,  official 
records. 

Parcel  Fifteen:  (APN  87-280-15) 

The  southwest  quarter  of  the  northwest 
quarter  of  the  southeast  quarter  of  Section 


Four  (4),  Township  Twenty-Three  (23)  north. 
Range  Three  (3)  west  Mount  Diablo  Meridian. 

Excepting  therefrom  all  oil.  gas  and 
minerals  as  excepted  Myma  B.  Henze, 
surviving  joint  tenant,  in  deed  recorded 
november  13,  1998  as  instrument  No.  15549, 
official  records  of  Tehama  County. 

Parcel  Sixteen:  (APN  87-280-08) 

The  west  half  of  the  east  half  of  the 
northwest  quarter  of  the  northwest  quarter  of 
southeast  quarter  of  Section  4,  Township  23 
north.  Range  3  west.  Mount  Diablo  Meridian, 
according  to  the  official  plat  thereof 

Parcel  Seventeen:  (APN  87-280-29) 

All  that  portion  of  the  south  half  of  the 
northeast  quarter  of  the  southeast  quarter  of 
Section  4.  Township  23  North.  Range  3  West, 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof  lying  west  of  the  lands 
conveyed  to  the  State  of  Califomia  in  deed 
recorded  November  25,  1964  in  Book  462, 
page  96,  official  records. 

Parcel  Eighteen:  (APN  87-280-20) 

The  west  half  of  the  northwest  quetrter  of 
the  southwest  quarter  of  the  southwest 
quarter  of  Section  4,  Township  23  North, 
Range  3  West,  Mount  Diablo  Meridian, 
according  to  the  official  plat  thereof 

Parcel  Nineteen:  (APN  87-210-11) 

The  southeast  quauler  of  Section  5, 
Township  23  North,  Range  3  West,  Mount 
Diablo  Meridian,  according  to  the- official  plat 
thereof 

Excepting  therefrom  an  undivided  V2 
interest  in  and  to  all  oil,  gas  and  mineral 
rights  for  a  period  of  20  years  from  the 
recording  date  of  that  certain  deed  from 
Wayne  S.  Junkin,  a  widower,  to  C.  Leroy 
Myers,  a  married  man,  recorded  November 
15, 1976  in  Book  699.  page  597,  official 
records. 

Parcel  Twenty:  (APN  87-280-18) 

The  southeast  quarter  of  the  west  half  of 
the  west  half  of  the  south  half  of  the 
southwest  quarter  of  Section  4.  Township  23 
North,  Range  3  West.  Mount  Diablo 
Meridian,  according  to  the  official  plat 
thereof 

Parcel  Twenty-One:  (APN  87-280-06) 

The  .south  one-half  of  the  northeast  quarter 
of  the  southwest  quarter  of  Section  4, 
Township  23  North.  Range  3  West,  Mount 
Diablo  Meridian,  according  to  the  official  plat 
thereof 

Also  excepting  therefrom  an  undivided  '/i 
interest  in  and  to  all  oil,  gas,  minerals  and 
other  hydrocarbon  substances  as  reserved  by 
Fred  L.  Dietz,  et  ux,  in  deed  recorded  October 
26,  1959  in  Book  358,  page  597,  official 
records. 

Parcel  Twenty-Two:  (APN  87-280-32  &  33) 

The  east  half  of  the  southwest  quarter  of 
the  southwest  quarter;  southeast  quarter  of 
the  southwest  quarter  and  all  that  portion  of 
the  south  half  of  the  southeast  quarter  lying 
westerly  of  that  certain  parcel  of  land  deeded 
to  the  State  of  Califomia  by  deed  dated  May 
14,  1964.  recorded  September  23,  1964  in 
Book  458.  page  750,  official  records.  All  of 
the  above  described  property  being  in 
Section  4,  Township  23  North,  Range  3  West, 
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Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof. 

Excepting  therefrom  one-half  of  all  oil,  gas. 
petroleum  and  other  hydrocarbon  substances 
and  minerals,  as  reserved  in  deed  from 
Samuel  H.  Smith,  el  ux.  to  Chris  Lorenson, 
dated  January  20, 1943,  recorded  November 
20,  1943  in  Book  142,  page  247,  official 
records. 

Also  excepting  therefrom  one-half  of  all 
oil,  gas,  minerals  and  other  hydrocarbon 
substances,  as  reserved  in  the  deed  from 
Adolph  Feusi,  et  ux,  to  Charles  W.  Reed,  et 
al,  dated  January  14,  1966,  recorded  January 
19,  1966  in  Book  481,  page  352,  official 
records. 

Parcel  Twenty-Three  (APN  87-280-31) 

The  southwest  quarter  of  the  west  half  of 
the  west  half  of  the  south  half  of  the 
southwest  quarter  of  Section  4,  Township  23 
North,  Range  3  West,  Mount  Diablo 
Meridian,  according  to  the  official  plat 
thereof. 

Excepting  therefrom  the  west  130  feet  of 
the  south  150  feet. 

Parcel  Twenty-Four:  (APN  87-280-17) 

The  northeast  quarter  of  the  west  half  of 
the  west  half  of  the  south  half  of  the 
southwest  quarter  of  Section  4,  Township  23 
North.  Range  3  West.  Mount  Diablo 
Meridian,  according  to  the  official  plat 
thereof. 

Parcel  Twenty-Five:  (APN  87-280-14) 

The  southeast  quarter  of  the  northwest 
quarter  of  the  southeast  quarter  of  section  4, 
Township  23  North,  Range  3  West,  Mount 
Diablo  Meridian,  according  to  the  official  plat 
thereof. 

Parcel  Twenty-Six:  (APN  87-280-04) 

The  north  half  of  the  north  half  of  the 
northeast  quarter  of  the  southwest  quarter  of 
Section  4.  Township  23  North,  Range  3  West. 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof. 

Parcel  Twenty-Seven:  t APN  87-280-05) 

The  south  half  of  the  north  half  of  the 
northeast  quarter  of  the  southwest  quarter  of 
Section  4.  Township  23  North,  Range  3  West, 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof.. 

Parcel  Twenty-Eight:  (APN  87-280-01) 

The  north  half  of  the  north  half  of  the 
northwest  quarter  of  the  southwest  quarter  of 
Section  4,  Township  23  North,  Range  3  West, 
Mount  Diablo  Meridian,  according  to  the 
official  plat  thereof 

Excepting  therefrom  all  oil,  gas  and 
minerals  as  reserved  by  Tunstall  P.  Baylor 
and  OIlie  S.  Baylor,  husband  and  wife,  in  the 
deed  recorded  February  17,  1954.  in  book 
259,  page  30,  Official  records  of  Tehama 
County. 

Parcel  Twenty-Nine:  (APN  87-280-03) 

The  south  one-half  of  the  northwest  quarter 
of  the  southwest  quarter  and  the  south  one- 
half  of  the  north  one-half  of  the  northwest 
quarter  of  the  sputhwest  quarter  of  Section  4. 
Township  23  North.  Range  3  West.  Mount 
Diablo  Meridian,  according  to  the  official  plat 
thereof 

Excepting  therefrom  all  oil,  gas  and 
minerals  as  reserved  by  Tunstall  P.  Baylor 


and  Ollie  S.  Baylor,  Husband  and  wife,  in  the 

deed  recorded  February  17. 1954,  in  book 

259,  page  30,  Official  records  of  Tehama 

County. 

Parcel  Thirty:  (APN  87-230-11  &  87-280-07) 

The  south  one-half  of  lot  5  in  block  216  of 
Maywood  Colony  No.  24,  as  the  same  is 
shown  on  the  map  filed  in  the  office  of  the 
county  recorder  of  the  County  of  Tehama, 
State  of  California,  April  23,  1990,  in  book  B 
of  maps  at  page  46. 

The  west  one-half  of  the  northwest  quarter 
of  the  northwest  quarter  of  the  southeast 
quarter  of  Section  4,  Township  23  North. 
Range  3  West,  Mount  Diablo  Meridian, 
according  to  the  official  plat  thereof 

Excepting  therefrom  the  above  described 
property,  an  undivided  one-half  interest  in 
and  to  all  oil,  gas  minerals,  and  other 
hydrocarbon  substances  as  reserved  in  the 
deed  from  Fred  L.  Dietz  and  Grace  E.  Dietz. 
husband  and  wife,  to  Jack  R.  Wood  and 
Ardean  M.  Wood,  husband  and  wife,  as  joint 
tenants,  dated  October  6, 1959  and  recorded 
October  29,  1959  in  book  359,  official  records 
at  page  93,  records  of  Tehama  County. 

Parcel  Thirty-One  (APN  87-310-11) 

The  South  One-Half  of  Section  8  in 
Township  23  North,  Range  3  west.  Mount 
Diablo  Meridian,  according  to  the  official  plat 
thereof  (The  Southwest  Quarter  of  said 
Section  8  is  also  known  as  lots  69,  70,  71, 
72,  73,  74,  75,  76,  85.  86,  87,  88,  89,  90,  91, 
92,  101,  102,  103.  104.  105,  106,  107,  108, 
117,  118,  119,  120,  121,  122,  123  and  124,  as 
the  same  are  so  designated  and  delineated 
upon  that  certain  map  entitled:  "Plat  of 
Elmore  Colony,  5  Acre  Subdivisions,  being 
Southwest  'A  Section  No.  8,  in  Township  No. 
23  north.  Range  No.  3  west.  Mount  Diablo 
Meridian,  Tehama  County,  California",  filed 
in  the  Tehama  County  Recorder's  Office,  May 
20,  1889  in  Book  A  of  maps  at  page  9.) 

Excepting  therefrom  all  oil.  gas  and 
mineral  rights,  as  excepted  in  the  deed  from 
James  WM.  (Mike)  Morgan,  Jr.,  to  A  &  K 
Cattle  Company,  a  California  corporation. 
Recorded  August  25,  1998  in  Book  1813, 
page  92,  official  records. 

Containing  262.46  acres,  more  or  less, 
located  within  Tehama  County,  California. 
Further  described  as  follows: 

Located  in  the  Unincorporated  Area 

All  that  portion  of  the  north  one-half  of 
Section  9,  Township  23  north,  Range  3  west, 
Mount  Diablo  Meridian,  lying  west  of  the 
west  line  of  that  parcel  acquired  by  the  State 
of  California  by  final  order  of  condemnation 
recorded  December  16. 1966  in  Book  494, 
page  281 ,  Official  Records  of  Tehama  County. 

Excepting  Therefrom  a  840/1  lOOths 
Interest  in  and  to  all  gas.  oil.  hydrocarbons, 
minerals  and  fissionable  materials  in  and 
under  the  above  described  land,  pursuant  to 
that  certain  agreement  by  and  between  James 
WM.  Morgan.  Robert  Earl  Morgan,  George 
Merlin  Morgan  and  Charles  Merlyn  Morgan, 
Recorded  June  9. 1960,  in  Book  371.  page 
443.  and  that  certain  agreement  by  and 
between  James  WM.  Morgan,  Robert  Earl 
Morgan.  Geopge  Merlin  Morgan  and  Charles 
Merlyn  Morgan,  Recorded  April  14,  1966,  in 
Book  484,  page  624.  Official  Records  of 
Tehama  County. 


Dated:  November  30,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  00-31027  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Amendment  to 

Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  Between 
the  Confederated  Tribes  of  Siletz 
Indians  of  Oregon  and  the  State  of 
Oregon,  which  was  executed  on 
November  17,  2000. 

DATES:  This  action  is  effective  December 
6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indi^  Gaming  Management,  Bureau  of 
hidian  Affairs,  Washington.  DC  20240. 
(202)  219-4066. 

Dated:  November  27,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-31025  Filed  12-5-O0;  8:45  am] 
BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Approved 

Amendment  to  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 


of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Amended 
Tribal-State  Compact  for  Regulation  of 
Class  III  Gaming  between  the  Coquille 
Indian  Tribe  and  the  State  of  Oregon 
which  was  executed  on  November  15, 
2000. 

DATES:  This  action  is  effective  December 
6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  November  27,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-31026  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-040-01  -1 41 0-00;  AA--49285] 

Realty  Action;  Termination  of 
Classification  and  Opening  Order: 
Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  terminates  a 
Small  Tract  Classification  and  opens 
certain  lands  near  Port  Moller,  Alaska, 
that  were  classified  for  small  tract  lease 
under  the  Small  Tract  Act  of  June  1, 
1938  (52  Stat.  609)  as  amended.  This 
action  would  allow  the  land  to  be 
conveyed  to  the  State  of  Alaska  if  such 
land  is  otherwise  available. 
EFFECTIVE  DATE:  December  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  A.  Stubbs,  Anchorage  Field 
Office,  6881  Abbott  Loop  Road, 
Anchorage,  Alaska  99507;  telephone 
number  907-267-1284. 
SUPPLEMENTARY  INFORMATION: 
Classification  Order  No.  386-NC  dated 
June  1, 1961,  segregated  the  lands  from 
all  forms  of  appropriation  under  the 
public  land  laws,  including  location 
under  the  mining  laws,  except  as  to 
application  under  the  mineral  leasing 
laws  and  the  Small  Tract  Act.  The  Small 
Tract  Act  was  repealed  by  section  702 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976 
(43  U.S.C.  1701).  Accordingly  the 
classification  is  not  longer  applicable. 

1.  Pursuant  to  the  regulations 
contained  in  43  CFR  2091.7-l(b)(2).  at 
9  a.m.  on  December  6,  2000, 
Classification  Order  No.  386-NC  dated 
June  1,  1961.  is  hereby  terminated 


insofar  as  if  affects  the  following 
described  land: 

Seward  Meridian,  Alaska 

A-049285 

T.  48  S..  R.  72  W.,  (surveyed) 
Tract  A. 

The  area  described  contains  5  acres  in  Port 
Moller,  Alaska. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7,  1958,  48 
U.S.C.  note  prec.  21  (1995),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1994),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  notice  in  the  Federal 
Register,  if  such  land  is  othervdse 
available.  Land  not  conveyed  to  the 
State  will  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5186,  as  amended,  and  any  other 
withdrawal  or  segregation  of  record. 

Stuart  Hirsh, 

Acting  Field  Manager. 

(FR  Doc.  00-31004  Filed  12-5-00;  8:45  am] 

BRUNO  COOE  4310^A-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-05e-1430-ES;  N-60030] 

Notice  of  Realty  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Segregation  Terminated, 

Recreation  and  Public  Purpose  Lease/ 

Conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  segregated  for  exchange 
purposes  on  July  23, 1997  under  serial 
number  N-61855  and  on  July  23,  1997 
under  serial  number  N-66364.  The 
exchange  segregations  on  the  subject 
land  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  land  has  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Clark 
County  School  District  proposes  to  use 
the  land  for  a  high  school. 

Mount  Diablo  Meridian,  Nevada 

T.  23  S..  R.  61  E., 

Sec.  9,  SWV4NEV4SWV*.  SEV4NWV4SWV4, 
NEV4SWV4SWV4,  NWV4SEV4SWV4. 

Containing  40.0  acres,  more  or  less,  located 
near  Haven  Street  and  Dale  Avenue. 


The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patents, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  fitjm  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 

2.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
Nev-055893  under  the  Act  of  February 
15,  1901  (43  use  959). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada  or 
by  calling  (702)  647-5088. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  imder 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  Las  Vegas  Field  Manager, 
Las  Vegas  Field  Office,  4765  Vegas 
Drive,  Las  Vegas,  Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  high 
school.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  die  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  mterested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
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administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  directly 
related  to  the  suitability  of  the  land  for 
a  high  school.  Any  adverse  conunents 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior.  The 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  November  22.  2000. 

Cheryl  Ruflridge, 

Acting  Assistant  Field  Manager,  Division  of 
Lands.  Las  Vegas,  NV. 

[FR  Doc.  00-31008  Filed  12-5-00;  8:45  am] 
BILUNG  CODE  45ia-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-056-1430-ES;  N-^1 568-38] 

Notice  of  Realty  Action:  Transfer  of 
Title 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Title  Transfer  of  Recreation  or 

Public  Purpose  Patent  #  27-96-0002. 

SUMMARY:  The  follovdng  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada,  was  patented  to  the  Clark 
County  School  District  on  November  27, 
1995  under  the  Recreation  and  Public 
Purpose  Act  for  the  Silverado  High 
School.  The  Clark  County  Fire 
Department  requests  2.5  acres  of  the 
patented  land  upon  which  to  construct 
Fire  Station  38.  The  land  has  been 
examined  and  found  suitable  for 
transfer  imder  the  provisions  of  the 
Federal  Land  Policy  and  Management 
Act  (43  CFR  2741.6). 

Mount  Diablo  Meridian,  Nevada 

T.  22S.,R.  61E., 

Sec.  23,  NEV4SEV4SEV4NWV4. 

Containing  2.5  acres,  more  or  less,  located 
at  Serene  Avenue  and  Spencer  Street. 

The  land  is  not  required  for  any 
federal  purpose.  The  title  transfer  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  transfer  will  be  subject  to 
the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  the  land  will 
continue  to  be  subject  to  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 


the  United  States.  Act  of  August  30, 
1890,  (26  Stat.  391,  43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine,  and  remove  such  deposits 
from  the  same  under  applicable  law  and 
regulations  to  be  established  by  the 
Secretary  of  the  Interior  and  will  be 
subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 

2.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  right-of-way 
number  N-15291  under  the  Act  of 
October  21.  1976  (43  U.S.C.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada  or 
by  calling  (702)  647-5088. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  title  transfer  to  the  Las  Vegas 
Field  Manager,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada 
89108. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  application  as  to  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision  or 
any  other  factor  directly  related  to  the 
suitability  of  the  land  for  a  fire  station. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  lands  will  not  be  offered 
for  title  transfer  until  60  days  from  the 
date  of  publication  in  the  Federal 
Register. 

Dated:  November  29,  2000. 
Rex  Wells, 

Assistant  Field  Manager,  Las  Vegas,  NV. 
[FR  Doc.  00-31009  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4510-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-056-1430-ES;  N-66782] 

Notice  of  Realty  Action:  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Segregation  Terminated, 

Recreation  and  Public  Purpose  Lease/ 

Conveyance. 


summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  segregated  for  exchange 
purposes  on  July  23,  1997  under  serial 
number  N-61855  and  on  July  23,1997 
under  serial  number  N-66364.  The 
exchange  segregations  on  the  subject 
land  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  land  has  been  examined 
and  found  suitable  for  lease/conveyance 
for  recreational  or  public  purposes 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Clark 
County  School  District  proposes  to  use 
the  land  for  an  elementary  school. 

Mount  Diablo  Meridian,  Nevada 

Being  a  portion  of  Lot  1,  sec.  13,  T.  19  S., 
R.  60  E.,  more  particularly  described  as 
follows: 

Commencing  at  the  northeast  one  sixteenth 
(NEVie)  comer  of  section  13,  point  also  being 
the  Point  of  Beginning:  Thence  North 
00°16'52",  a  distance  of  670.0  feet;  thence 
south  84°45'05''  west,  a  distance  of  816.0  feet; 
thence  south  00°16'54"  west,  a  distance  of 
670.0  feet;  thence  north  84°45'05''  east,  a 
distance  of  816.51  feet  to  the  Point  of 
Beginning.  Containing  12.5  acres,  more  or 
less,  located  at  Grand  Teton  Drive  and 
Whispering  Sands  Drive. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patents, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1 .  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  NV  or  by 
calling  (702)  647-5088. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
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leasing  under  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  Las  Vegas  Field  Manager, 
Las  Vegas  Field  Office,  4765  Vegas 
Drive,  Las  Vegas,  NV  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an 
elementary  school.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procediu^s  in  reaching 
the  decision,  or  any  other  factor  directly 
related  to  the  suitability  of  the  land  for 
an  elementary  school.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  imtil  after  the  classification 
becomes  effective. 

Dated:  November  29,  2000. 
Rex  Wells, 

Assistant  Field  Manager,  Division  of  Lands, 
Las  Vegas,  NV. 

(FR  Doc.  00-31010  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4S10-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  25,  2000.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 


to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400. 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
December  21,  2000. 

Carol  D.  Shull, 

Keeper  of  the  National  Register. 

Arkansas 
Dallas  County 

Marianna  Commercial  Historic  District,  (Civil 
War  Commemorative  Sculpture  MPS), 
Portions  of  Chestnut,  Litjerty,  East 
Columbia,  Mississippi,  Poplar,  Main,  Court 
and  Church  Sts.,  Marianna,  00001559 

California 

Los  Angeles  County 

Cooper  Arms,  455  E.  Ocean  Blvd.,  Long 
Beach,  00001538 

Connecticut 

Litchfield  County 

Bryan,  Roderick,  House,  867  Linkfield  Rd., 
Watertown,  00001563 

Middlesex  County 

Villa  Bella  Vista,  7  Old  Depot  Rd..  Chester, 
00001560 

New  Haven  County 

Burgis  II,  Thomas.  House,  85  Boston  St.. 
Guilford,  00001562 

New  London  County 

Brewster  Homestead,  306  Preston  Rd., 
Griswold,  00001561 

Florida 

Lee  County 

Whidden's  Marina,  (Lee  County  MPS)  190 
.  First  St.  E,  Boca  Grande,  00001539 

Georgia 

Toombs  County 

Garbutt,  Robert  and  Missouri,  House,  700  W. 
Liberty  St.,  Lyons,  00001 564 

Indiana 

Clark  County 

Work,  John,  House  and  Mill  Site,  Address 
Restricted,  Charlestown,  00001546 

Dearborn  County 

Vance— Tousey  House,  508  W.  High  St., 
Lawrenceburg,  00001547 

Decatur  County 

Harris,  Bright  B.,  House,  413  N.  Franklin  St., 
Greensburg,  00001545 

Jefferson  County 

St.  Stephen's  African  Methodist  Episcopal 
Church,  220  W.  Main  St.,  Hanover, 
00001544 

Lake  County 

Monon  Park  Dancing  Pavillion,  13701 
Lauerman  St.,  Cedar  Lake,  00001540 

Morgan  County 

Lamb's  Creek  Bridge,  Jet.  of  Lamb's  Creek 
and  Old  IN  67  W,  Martinsville,  00001541 


Rush  County 

Rush  County  Bridge  No.  188,  Cty.  Rd.  150  W 
over  Little  Flatrock  River,  Milroy, 
00001542 

St.  Joseph  County 

Muessel — Drewry's  Brewery.  1408  Elwood 
Ave.,  South  Bend,  00001543 

Missouri 

Jackson  County 

Crossroads  Historic  Freight  District,  (Railroad 
Related  Historic  Commercial  and  Industrial 
Resources  in  Kansas  City,  Missouri  MPS) 

Roughly  bounded  by  Southwest  Blvd.,  W. 
20th  St.,  Baltimore  Ave.,  W  22nd  St.,  and 
Broadway,  Kansas  City,  00001565 

Madison  County 

Madison  County  Courthouse,  1  Courthouse 
Sq..  Fredericktown,  00001548 

Scott  County 

Sikeston  St.  Louis.  Iron  Mountain  and 
Southern  Railway  Depot,  Front  St.,  bet. 
Scott  and  New  Madrid  Sts.,  Sikeston. 
00001549 

St.  Louis  Independent  City 

Buehler,  William,  House,  2610  Tennessee 
Ave..  St.  Louis  (Independent  City). 
00001550 

Montana 

Cascade  County 

Masonic  Temple,  821  Central  Ave..  Great 
Falls,  00001568 

Gallatin  County 

Methodist  Episcopal  Church,  1 16  Cedar  St., 
Third  Forks.  00001566 

Golden  Valley  County 

Slayton  Mercantile  Co..  23  Main  St.,  Lavina. 
00001567 

New  York 

Columbia  County 

Columbia  Turnpike — West  Tollhouse,  NY 
23B,  Greenport,  00001571 

North  Carolina 

Avery  County  Linville  Falls  Tavern,  (former). 
25  Rock  House  Ln.,  LinvDle  Falls, 
00001554 

Brunswick  County 

Oak  Island  Life  Saving  Station,  217  Caswell 
Beach  Rd.,  Caswell  Beach,  00001553 

Forsyth  County 

Middleton  House,  2721  Robinhood  Rd., 
Winston-Salem.  00001552 

Lee  County 

Lee  County  Training  School,  (Lee  County 
MPS)  806  S.  Vance  St..  Sanford,  00001551 

Macon  County 

Cowes-Wesf's  Mill  Historic  District.  (Macon 
County  MPS)  Address  Restricted,  Franklin. 
00001569 
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Wake  County 

Mordecai  Place  Historic  District  (Boundary 
Increase),  208  Delway  St.,  Raleigh. 
00001570 

Ohio 

Clark  County 

Tecumseh  Building,  34  W.  High  St., 
Springfield.  00001555 

Cuyahoga  County 

Shaker  Village  Historic  District  (Boundary 
Increase),  Roughly  bounded  by  Lomond 
Blvd..  Lytel  Rd.,  Scottsdale  Blvd.,  and 
Lindholm  Rd.,  Shaker  Heights,  00001557 

Summit  County 

Ozmun,  Isaac  and  Maria,  Farmstead,  6928 
Olde  Eight  Rd..  Boston  Heights,  00001556 

Oklahoma 

Cleveland  County 

Cleveland  County  Courthouse,  200  S.  Peters 

Ave.,  Norman,  00001580 
Norman  City  Park  New  Deal  Resources,  Jet. 

of  Daws  St.  and  Webster  Ave.,  Norman, 

00001572 
Norman  Public  Library,  329  S.  Peters  Ave., 

Norman, 00001581 
United  States  Post  Office— Norman.  207  E. 

Gray  St.,  Norman,  00001573 

Oklahoma 

Grady  County 

Chickasha  Milling  Company  Elevator,  (Grain 
Storage  and  Processing  Facilities  in 
Western  Oklahoma  MPS)  100  Choctaw 
Ave.,  Chickasha,  00001574 

Lincoln  County 

Mensch,  William  Alfred,  Building,  218  W. 
Main  St.,  Stroud,  00001576 

Pawnee  County 

Pawnee  Agency  and  Boarding  School 
Historic  District,  Pawnee  Tribal  Reserve,  E 
of  Pawnee,  roughly  bounded  by  Morris  Rd., 
following  Harrison  St.  and  Agency  Rd., 
Pawnee,  00001577 

Payne  County 

Perkins  Downtown  Historic  District,  100  Blk. 
of  Main  St.  bounded  by  Stumbo  and 
Thomas  Sts.,  Perkins,  00001578 

Pottawatomie  County 

Bell  Street  Historic  District,  Along  N.  Bell  St.. 
from  East  Ninth  to  East  Main,  Shawnee. 
00001579 

Texas 

Denton  County 

Denton  County  Courthouse  Square  Historic 
District,  (Denton,  Texas  MPS)  Area 
bounded  by  Pecan,  Austin,  Walnut,  and 
Cedar  Sts..  Denton.  00001582 

Utah 

Box  Elder  County 

Glover,  William  and  Nettie,  House,  (Brigham 

City  MPS)  106  West  100  North,  Brigham. 

00001587 
Jenson.  Nels  and  Minnie,  House,  (Brigham 

City  MPS)  136  East  100  South,  Brigham 

City,  00001588 


Knudson,  Jonathan  and  Jennie,  House, 
(Brigham  City  MPS)  48  South  100  East, 
Brigham  City,  00001583 

Rich  County 

Woodruff  Stake  House,  (Tithing  Offices  and 
Granaries  of  the  Mormon  Church  TR)  50 
South  Main,  Woodruff,  00001586 

Salt  Lake  County 

Sweet  Candy  Company  Building,  (Salt  Lake 
City  Business  District  MRA)  224  South  200 
West,  Salt  Lake  City.  00001584 

Webster  School.  2700  South  9180  West, 
Magna,  00001585 

Wisconsin 

Milwaukee  County 

West  Side  CommerciaJ  Historic  District, 
Roughly,  W.  Wisconsin  Ave.,  N.  Third  St., 
N.  Plankinton  Ave.,  and  N.  Second  Ave., 
Milwaukee,  00001590 

Ozaukee  County 

Day,  Isham,  House,  11312  N.  Cedarburg  Rd., 
Mequon, 00001558 

Wyoming 

Fremont  County 

Wind  River  Agency  Blockhouse,  Address 
Restricted,  Ft.  Washakie,  00001589 
A  request  for  REMOVAL  has  been  made  for 

the  following  Resource: 

South  Dakota 

McPherson  County 

Eureka  Lutheran  College  301  4th  St.  Eureka, 
90001643 

[FR  Doc.  00-30996  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR    . 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
items  In  the  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Xct  (NAGPRA).  43  CFR 
10.10  (a)  (3).  of  the  intent  to  repatriate 
cultural  items  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Harvard  University. 
Cambridge.  MA.  that  meet  the  definition 
of  "imassociated  funerary  objects" 
under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 


The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  37  cultural  items  are  1  pair  of 
scissors,  8  bracelets,  7  thimbles.  2 
knives,  1  glass  ball.  2  horn  spoons.  1 
powder  horn.  2  fragments  of  a  powder 
horn.  1  bone  whistle.  1  bone  scraper.  2 
stones,  1  gunflint,  1  beaded  necklace,  6 
beaded  ornaments  and  loose  beads,  and 
yellow  paint. 

Prior  to  1870,  human  remains  and 
associated  funerary  objects  were 
collected  by  Assistant  Surgeon  A.  I. 
Comfort.  U.S.  Army,  from  graves  at  the 
Old  Ponca  Agency,  Knox  County,  NE. 
Surgeon  Comfort  donated  the  hiunan 
remains  and  the  associated  funerary 
objects  to  the  Army  Medical  Museum 
(forerunner  of  the  National  Museum  of 
Health  and  Medicine),  Washington,  DC, 
in  1870.  Surgeon  Comfort's  letter  of 
transmittal  to  the  Army  Medical 
Museum  identified  the  graves  as 
culturally  affiliated  with  the  Ponca. 

The  human  remains  were  later 
transferred  to  the  Smithsonian 
Institution,  Washington,  DC,  by  the 
Army  Medical  Museum.  The  National 
Museum  of  Natural  History  repatriated 
these  human  remains  to  the  Ponca  Tribe 
of  Indians  of  Oklahoma  and  the  Ponca 
Tribe  of  Nebraska  in  1998. 

In  1874,  a  beaded  necklace  from  one 
of  these  graves  was  transferred  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  from  the  Army  Medical 
Museum. 

In  1876,  one  powder  horn  and  one 
gun  flint  from  one  of  these  graves  were 
transferred  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  the 
Army  Medical  Museiun.  Surgeon 
Comfort  described  the  gunflint  as  a 
"wahintka"  or  "skin  scraper." 

Prior  to  1869,  human  remains  and 
associated  funerary  objects  were 
collected  by  Acting  Assistant  Surgeon 
G.  P.  Hachenberg.  U.S.  Army,  from  a 
grave  near  the  Old  Ponca  Agency,  Knox 
County.  NE.  Surgeon  Hachenberg 
donated  the  human  remains  and 
associated  funerary  objects  to  the  Army 
Medical  Museum  in  1869.  Museum 
records  indicate  that  the  grave  was  that . 
of  a  Ponca  woman. 

The  human  remains  were  later 
transferred  to  the  Smithsonian 
Institution  by  the  Army  Medical 
Museum.  The  National  Museum  of 
Natural  History  repatriated  these  human 
remains  to  the  Ponca  Tribe  of  Indians  of 
Oklahoma  and  the  Ponca  Tribe  of 
Nebraska  in  1998. 

In  1876.  one  pair  of  scissors  and  one 
glass  ball  were  transferred  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  from  the  Army  Medical 
Museum. 


Prior  to  1871.  human  remains  and 
associated  funerary  objects  were 
removed  by  Assistant  Surgeon  George 
N.  Hopkins,  U.S.  Army,  from  a  grave 
near  the  Old  Ponca  Agency.  Knox 
County,  NE.  Surgeon  Hopkins  donated 
these  human  remains  and  associated 
funerary  objects  to  the  Army  Medical 
Museum  in  April  of  1871.  Surgeon 
Hopkins'  letter  of  transmittal  to  the 
Army  Medical  Museum  identifies  the 
grave  as  Ponca. 

The  human  remains  were  later 
transferred  to  the  Smithsonian 
Institution  by  the  Army  Medical 
Museum.  The  National  Museum  of 
Natural  History  repatriated  these  hiunan 
remains  to  the  Portca  Tribe  of  Indians  of 
Oklahoma  and  the  Ponca  Tribe  of 
Nebraska  in  1998. 

In  1876,  32  cultxu-al  items  including  8 
bracelets,  2  horn  spoons.  1  bone  scraper, 
2  butcher  knives,  7  thimbles,  1  bone 
whistle.  6  beaded  ornaments  and  loose 
beads,  2  stones,  2  fragments  of  a  powder 
horn,  £ind  yellow  paint  were  transferred 
to  the  Peabody  Museum  of  Archaeology 
and  Ethnology  from  the  Army  Medical 
Museum. 

Because  the  human  remains 
associated  with  these  cultural  items 
were  repatriated  to  the  Ponca  Tribe  of 
Indians  of  Oklahoma  and  the  Ponca 
Tribe  of  Nebraska  in  1998,  these  cultiu-al 
items  are  considered  unassociated 
funerary  objects. 

Based  on  the  above  information, 
officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)  (2)  (ii).  the  37  cultural  items 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma  and 
the  Ponca  Tribe  of  Nebraska. 

This  notice  has  been  sent  to  officials 
of  the  Ponca  Tribe  of  Indians  of 
Oklahoma  and  the  Ponca  Tribe  of 
Nebraska.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  cultural 
items  should  contact  Barbara  Isaac. 
Repatriation  Coordinator.  Peabody 
Museiun  of  Archaeology  and  Ethnology, 
11  Divinity  Avenue.  Cambridge,  MA 
02138,  telephone  (617)  495-2254,  before 
January  5,  2001.  Repatriation  of  these 


cultural  items  to  the  Ponca  Tribe  of 
Indians  of  Oklahoma  and  the  Ponca 
Tribe  of  Nebraska  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  November  17,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 

[FR  Doc.  00-30997  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  application  for  travel 
document. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  utilizing 
emergency  review  procedures  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  section 
1320.13(a)(l)(ii)  and  (a)(2)(iu)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannnot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  this 
information. 

If  granted,  the  emergency  approval  is 
only  valid  for  90  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB.  Office  of 
Information  and  Regulatory  Affairs, 
725— 17th  Street.  NW.,  Suite  10235, 
Washington.  DC  20503;  Attention:  Ms. 
Lauren  Wittenberg,  Department  of 
Justice  Desk  Officer,  202-395-4718. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Ms.  Wittenberg  at  202-395- 
6974. 

Diu-ing  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  request  written 
comments  and  suggestions  bom  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  February  5,  2001. 
During  the  60-day  regular  review,  all 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 


include  obtaining  a  copy  of  the 
information  collection  instrument  with 
instructions,  should  be  directed  to  Mr. 
Richard  A.  Sloan,  Director,  Pohcy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  425  I  Street, 
NW..  Suite  4034,  Washington,  DC 
20536;  202-514-3291. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those 
who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of 
information  technology,  e.g., 
permitting  electronic  submission  of 
responses.   . 

Overview  of  this  information 
collection: . 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Travel  Document. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-131.  Adjudications 
Division,  immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
permanent  or  conditional  residents, 
refugees  or  asylees  and  aliens  abroad 
seeking  to  apply  for  a  travel  document 
to  lawrfuUy  reenter  the  United  States  or 
be  paroled  for  humanitarian  purposes 
into  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  453,316  responses  at  55 
minutes  (.90  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
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collection:  407,98^  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington.  DC 
20530. 

Dated:  November  30,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Immigration 

and  Naturalization  Service,  Department  of 

Justice. 

[FR  Doc.  00-30958  Filed  12-5-00;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

November  28,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA.  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693^127  of  by  E-mail 
to  Kurz-Karin@doI.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  {(202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  tbe  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electroiiic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Mine  Rescue  Teams: 
Arrangements  for  Emergency  Medical 
Assistance  and  Arrangements  for 
Transportation  for  Injured  Persons. 

OMB  Number:  1219-0078. 

Affected  Public:  Business  or  other  for- 
profit. 


Cite/ 
reference 

Total 
respondents 

Frequency 

Total 

annual 

responses 

Average 

time  per 

response 

(hours) 

Burden 
(hours) 

49.2  

1,145 

10 

520 

520 

260 

1,145 
921 

1,601 

On  occasion  

On  occasion  

Bimonttily 

Annually 

Annually 

On  occasion 

On  occasion  

On  occasion  

147 

10 

28,080 

3,120 

14,456 

147 

116 

206 

1.00 
2.00 
0.31 
2.13 
0.60 
2.00 
2.00 
2.00 

146 

49.3  &  4  

20 

49.6  

8,517 
6630 

49.7  

49.8  

8,723 
293 

49.9  

75.1713-1   

233 

77.1702  

413 

Totals 

6,122 

46,282 

0.54 

24  975 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $468,080. 

Description:  Operators  of  small  and 
remote  undergroimd  mines  or 
underground  mines  operating  under 
special  mining  conditions  may  apply  for 
permission  to  provide  alternative  mine 
rescue  capability.  The  intent  of  this 
requirement  is  tbat  such  mines  establish 
the  best  possible  rescue  response 
available  given  their  unique 
circiunstances. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[FR  Doc.  00-31041  Filed  12-5-00;  8:45  am] 
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DEPARTMEMT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

November  29,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  {(202)  693-4127  or  by  E-mail 


to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA,  OSHA.  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accm^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  New  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  0*NET  Data  Collection 
Program. 

OMB  Number:  1205-ONew. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local,  or 
Tribal  government; 


Frequency:  Survey  to  be  repeated 
every  three  to  five  years,  depending  on 
the  occupation. 

Number  of  Respondents:  51.300. 

Estimated  Time  Per  Respondent:  1 
hour,  35  minutes  per  participating 
business,  30  minutes  per  employee 
respondent. 

Total  Burden  Hours:  23.305. 

Total  annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintainng  systems  or  purchasing 
services):  SO. 

Description:  The  0*NET  Data 
Collection  Program  will  yield 
information  on  worker  and  job 
characteristics  to  populate  the  0*NET 
(Occupational  Information  Network) 
database.  0*NET  is  replacing  the 
obsolete  Dictionary  of  Occupational 
Titles,  and  will  be  used  for  a  wide  range 
of  purposes  related  to  employment  and 
training  program  administration,  career 
coimseling  and  development,  training 
curriculum  design,  Employment  Service 
job  orders  and  referrals,  development  of 
Labor  Meirket  Information,  rehabilitation 
and  disability  programs,  and  private 
sector  human  resoiu-ces  functions.  The 


survey  will  include  contacting 
businesses  to  gain  their  cooperation, 
and  collecting  information  from 
employees  of  cooperating  businesses. 
For  a  small  number  of  occupations, 
professional  associations  will  be 
contacted  to  gain  their  cooperation  in 
providing  member  lists  for  surveying. 
Subject  matter  experts  will  also  be 
surveyed  in  a  limited  niunber  of  cases. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Workforce  Investment  Act 
Cumulative  Quarterly  Financial 
Reporting  for  Funds  Allotted  to  States 
for  Services  to  Youth.  Services  to 
Adults,  Services  to  Dislocated  Workers. 
Local  Area  Administration.  Statewide 
Activities  (15%  of  Total  Federal 
Allotment),  and  Statewide  Rapid 
Response. 

OMB  Number:  1205-0408. 

Frequency:  Quarterly. 

Affected  Public:  States.  Local,  or 
Tribal  governments;  Business  or  other 
for-profit;  Not-for-profit  institutions. 

Number  of  Respondents:  56. 


DOL-ETA  Reporting  Burden  for  WIA  Title  I-B  States 


Requirements 


Numt)er  of  Reports  Per  Entity  Per  Quarter  

Total  Number  of  Reports  Per  Entity  Per  Year 

Number  of  Hours  Required  Per  Report 

Total  Number  of  Hours  Required  for  Reporting  Per  Entity  Per  Year 

Number  of  Entities  Reporting  

Total  Number  of  Hours  Required  for  Reporting  Burden  Per  Year .... 


PY1999 


3 
12 

1 

12 

16 

192 


PY2000 


3 
12 

1 

12 

56 

672 


PY2001 


3 

12 

1 

12 

56 

672 


PY2002 


3 

12 

1 

12 

56 

672 


Note:  Number  of  reports  required  per  entity 
per  quarter/per  year  is  Impacted  by  the  3  year 
life  of  each  year  of  appropriated  funds,  i.e., 
PY  1997  and  1998  funds  are  available  for 
expenditure  in  PY  1999,  thus  3  reports  reflect 
3  available  funding  years.  DOL  estimates  16 
entities  reporting  for  FY  1999.  Beginning  in 
PY  2000,  all  entities  (56)  are  required  to 
report  under  WL\. 

Total  Burden  Cost  (capital/start):  $0. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description:  This  Information 
Collection  Request  (ICR)  incorporates 
the  necessary  reporting  instructions  for 
States  to  report  financial  data  related  to 
Worlcforce  Investment  Act  programs  to 
DOL.  These  instructions  have  been 
prepared  in  response  to  the  requirement 
set  forth  at  20  CFR  667.300,  for  DOL  to 
issue  financial  reporting  instructions  to 
States;  and  to  ensiu^  State  compliance 
with  the  reporting  elements  contained 
in  the  Workforce  Investment  Act  (WIA) 
of  1998,  Subtitle  E,  Sec.  185.  The  WIA 
requires  quarterly  financial  reports, 
which  shall  include  information 


identifying  all  program  and  activity 
costs  by  cost  category  in  accordance 
with  generally  accepted  accounting 
principles  and  by  year  of  appropriation. 
The  WIA  also  requires  reporting  any 
income  or  profits  earned,  including 
such  income  or  profits  earned  by  sub- 
recipients  and  any  costs  inciured  (such 
as  stand-in  costs)  that  are  otherwise 
allowable  except  for  funding 
limitations.  In  addition,  WIA  requires 
the  reporting  of  costs  only  as 
administrative  or  progranmiatic,  with 
computerization/technology  costs  not 
included  in  the  administrative  cost  limit 
calculation. 

The  Standard  Form  269  has  been 
modified  to  provide  the  six  reporting 
formats  which  will  be  used  for  WIA 
reporting.  Separate  reporting  formats 
will  be  needed  for:  (1)  Local  area  youth, 
(2)  local  area  adults.  (3)  local  area 
dislocated  workers.  (4)  local 
administration.  (5)  Statewide  activities 
(15%  total  Federal  allotment),  and  (6) 
Statewide  rapid  response. 


ETA  has  designed  software  that 
contains  the  data  elements  required  for 
each  of  the  reporting  formats. 
Instructions  corresponding  to  the 
reqiiired  data  elements  have  been 
provided  to  the  States  in  the  software 
package.  Transmittal  of  this  data  will 
occur  on  a  quarterly  basis  via  the 
Internet. 

The  data  collection  and  reporting 
requirements  requested  by  the 
Employment  and  Training 
Administration  are  necessary  to 
effectively  manage  and  evaluate  the 
financial  status  of  the  WIA  program,  to 
measure  regulatory  compliance,  to 
prepare  required  reports  to  Congress, 
and  for  audit  piuposes. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

(FR  Doc.  00-31042  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

November  30,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  docximentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA. 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235.  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Noise. 

OMB  Number:  1218-0048. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 


Frequency:  On  occasion. 

Number  of  Respondents:  379,512. 

Number  of  Annual  Responses: 
17,982,447. 

Estimated  Time  Per  Response:  Varies 
from  2-minutes  to  notify  employees 
when  noise  exposure  exceeds  the  8-hour 
time- weight  average  of  85  decibels  to  1- 
hour  for  employees  in  small 
establishments  to  take  audiometric 
examinations. 

Total  Burden  Hours:  5,175,645. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services:  $98,815,961. 

Description:  The  purpose  of  the 
occupational  noise  exposure  Standard 
(29  CFR  1910.95)  and  its  information 
collection  requirements  are  to  provide 
protection  to  employees  from  adverse 
health  effects  associated  with 
occupational  exposure  to  noise.  The 
Standard  requires  employers  to 
establish  and  maintain  accurate  records 
of  employee  exposure  to  noise  and 
audiometric  testing  performed  in 
compliance  to  this  Standard. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Access  to  Employee  Exposure 
and  Medical  Records. 

OMB  Number:  1218-0065. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  763,734. 

Number  of  Annual  Responses: 
5.030,002. 

Estimated  Time  Per  Response:  8- 
minutes. 

Total  Burden  Hours:  610,136. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services:  $10.00. 

Description:  29  CFR  1910.1020 
requires  employers  to  preserve  and 
provide  access  to  records  associated 
with  employee  exposure  to  toxic 
chemicals  and  harmful  physical  agents. 
Employee  records  and  access  to  them 
are  critically  important  to  the  detection, 
freatment,  and  prevention  of 
occupational  illness  and  disease. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Formaldehyde. 

OMB  Number:  1218-0145. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 


Frequency:  On  occasion. 

Number  of  Respondents:  113,150. 

Number  of  Aimual  Responses: 
1,569,329. 

Estimated  Time  Per  Response:  Varies 
from  5-minutes  for  an  employer  to 
maintain  exposure-monitoring  and 
medical  records  for  each  employee,  to  1- 
hour  for  an  employee  to  receive  a 
medical  exam. 

Total  Burden  Hours:  591,079. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $56,531,328. 

Description:  The  Formaldehyde 
Standard  (29  CFR  1910.1048)  and  its 
information  collection  requirements  are 
designed  to  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  formaldehyde.  The 
Standard  requires  employers  to  monitor 
employee  exposure  and  provide 
notification  to  employees  of  their 
exposiu^.  Employers  are  required  to 
make  available  medical  surveillance  to 
employees.  Employers  are  also  required 
to  communicate  hazards  associated  with 
exposure  to  formaldehyde  through 
signs,  labels,  and  employee  training. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Definition  and  Requirements  for 
a  Nationally  Recognized  Testing 
Laboratory. 

OMB  Number:  1218-0147. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
State,  Local  or  Tribcil  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  58. 

Number  of  Annual  Responses:  58. 

Estimated  Time  Per  Response:  23- 
hours. 

Total  Burden  Hours:  1,345. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  A  nmnber  of  OSHA's 
standards  require  certain  equipments  to 
be  "tested"  (or  "approved")  by  a 
"nationally  recognized  testing 
laboratory"  (NRTL).  Pursuant  to  29  CFR 
1910.7,  an  organization  seeking  to 
perform  this  testing  (or  approval)  must 
be  "recognized"  by  OSHA  and  must 
apply  to  the  OSHA  NRTL  Program  for 
recognition.  Recognition  is  granted  after 
OSHA  determines  that  the  organization 
meets  certain  requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Bloodbome  Pathogens. 

OMB  Number:  1218-0180. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  113,150. 

Number  of  Annual  Responses: 
1,569,329. 

Estimated  Time  Per  Response:  Varies 
from  1 -minute  to  maintedn  in 
employee's  training  record,  to  105- 
minutes  for  an  employee  to  receive  a 
Hepatitis  B  vaccination  (HBV)  and  post- 
vaccination  screening  for  the  HBV. 

Total  Burden  Hours:  12,178,601. 

Total  Annualized  Capital /Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $30,415,000. 

Description:  The  Bloodborne 
Pathogens  Standard  (29  CFR  1910.1030) 
is  designed  to  prevent  occupational 
exposure  to  bloodbome  pathogens.  The 
Standard's  information  collection 
requirements  are  used  by  employers  to 
implement  required  protective  actions. 
OSHA  compliance  officers  will  use 
some  of  the  information  for  enforcement 
purposes. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Lead  in  Construction. 

OMB  Number:  1218-0189. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  147,073. 

Number  of  Annual  Responses: 
6,155.640. 

Estimated  Time  Per  Response:  Varies 
from  5-minutes  for  a  supervisor  to 
provide  OSHA  with  written  compliance 
plans,  training-program  materials,  and 
other  records  during  an  inspection,  to 
2.44-hours  for  a  supervisor  to  write  a 
compliance  plan. 

Total  Burden  Hours:  1,697,383. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $69,083,073. 


Description:  29  CFR  1926.62  requires 
employers  to  train  employees  about  the 
hazards  of  lead,  monitor  employee 
exposure,  provide  surveillance  and 
maintain  accurate  records  of  employee 
exposure.  These  records  are  used  by 
employers,  employees,  physicians,  and 
the  Govemment,to  ensure  that 
employees  are  not  harmed  by 
occupational  exposure  lead. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Construction  Fall  Protection 
Plans  and  Records. 

OMB  Number:  1218-0197. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State, 
Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  100,000. 

Number  of  Annual  Responses: 
100,000. 

Estimated  Time  Per  Response: 
Variable  (5-minutes  to  certify  a  safety 
net;  1-hour  to  develop  and  write  a  fall- 
protection  plan;  and  5-minutes  to  certify 
training). 

Total  Burden  Hours:  744,480. 

Total  Annualized  Capital /Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  construction  fall 
protection  plan  and  certification  records 
required  by  29  CFR  1926.502  and  the 
related  training  requirements  required 
by  29  CFR  1926.503  are  needed  to  help 
employees  identify  fall  hazards  and  to 
know  which  protective  measures  are  to 
be  used  in  order  to  protect  them  from 
workplace  fall  hazards. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-31043  Filed  12-5-00;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance: 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  piu^jose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
'Assistance,  at  the  address  shown  below, 
not  later  than  December  18,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
18,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  D.C.  this  20th  day 
of  November.  2000. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix— Petitions  Instituted  On  11/20/2000 


TA-W 


38,321 
38,322 
38,323 
38,324 


Subject  firm  (petitioners) 


International  Paper  (Co.)  

Golden  Northwest  Aluminum  (USWA) 

Winpak  Films  (Wkrs)  

Remacor  (Wkrs) 


Location 


Lock  Haven,  PA  .... 

The  Dallas,  OR  

Senoia,  GA  

West  Pittsburg,  PA 


Date  of 

petition 


Product(s) 


11/01/2000    Reprographic  Paper. 

11/03/2000    Aluminum 

10/27/2000  i  Ikiachine  Operators,  Packers,  Inspectors 

10/29/2000  i  Ground  Magnesium 
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ta-w 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

38,325 

Posies,  Inc.  (Co.)  

EfKore  Textiles  (Co.)  

Rockport,  ME  

Monroe,  NC  

Ashland,  ME  

Canton,  Ml  

Hackensack,  1^ 

Greenwood,  AR  

Brooklyn,  NY  

Greenwich,  CT 

Springfield,  MA  

Dallas,  TX  

Coventry,  Rl  

Hanisonburg,  VA  

Watervliet,  NY 

Mt.  Vemon,  OH 

Jefferson  City,  MO 

Cortland,  NY  

Wilsonville,  OR  

Gadsden,  AL 

Gadsden.  AL 

Milwaukee,  Wl  

Athens,  GA  

11/03/2000 
10A31/2000 
11/07/2000 
10/30/2000 
10/27/2000 
10/25/2000 
11/06/2000 
11/03/2000 
11/02/2000 
11/06/2000 
11/01/2000 
11/06/2000 
11/06/2000 
11/06/2000 
11/08/2000 
11/06/2000 
11/07/2000 
11/07/2000 
11/07/2000 
11/01/2000 
11/13/2000 

Children's  Special  Occasion  Dresses. 

38,326 

Tee  Shirts. 

38,327  

Irving  Forest  Products  (PACE) 

Staples,  Inc.  (Co.)  

Fashion  Technologies  (UNITE)  

Central  Industries  (Co.)  

Etehyfair,  Inc.  (Wkrs)  

Pronav  Ship  Management  (Wkrs)  

Smith  and  Wesson  (Co.)  

Kiln  Dried  Lumber. 

38,328 

38,329 

Sell  Office  Products. 
Engraving  and  Screens  Making. 
Electrical  Wiring  Hamesses. 
Infants  and  Children's  Clothing. 
Natural  Gas  Transportatkin. 

38,330 

38,331  

38,332 

38,333 

Firearms. 

38,334 

General  Magnetic  (Co.)  

Vk:tor  Electric  (Wire  (IBEW)  

Dunham  Bush  (Wkrs) 

Norton  Company  (PACE)  

Cooper  Energy  Servrces  (Wkrs) 

Ceramic  Magnetics. 

38,335 

Electric  Cordsets. 

38,336 

Heating. 

38,337 

Sandpaper. 

38,338 

Compressor  Fralies  and  Cylinders. 

38,339 

Mavtao  (Co.)  

Wiring  Hamesses  for  /Appliances 

38,340 

New  Monarch  Machine  Tools  (UAW) 

Caffall  Bros.  Forest  Prod  (Co.) 

Vertical  Machining  Centers. 

Western  Red  Cedar  Fencing  Products. 

Steel  Plates,  Coils. 

38,341  

38,342  - 

Gulf  States  Steel  (USWA)  

United  Steelwori<ers  (USWA)  

Rockwell  Automation  (UE) 

38,343 

Steelworkers  Union  Office 

38334  

Industrial  Controls,  Switches. 

38345  

General  Time  Corp.  (Co.) 

Keywound  and  Electric  Analog  Clocks. 

(FR  Doc.  00-31035  Filed  12-05-00;  8:45  am) 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,065] 

It's  Personal,  New  York.  New  York; 
Notice  of  Termination  of  Investigation 

PHirsuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  5,  2000,  in 
response  tc  a  petition  filed  on  August 
22,  2000  on  behalf  of  workers  at  It's 
Personal,  New  York,  New  York. 

The  Department  of  Labor  has  been 
unable  to  locate  principals  of  the  firm  or 
otherwise  obtain  information  to  reach  a 
determination  on  worker  eligibility. 
Consequentiy,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  20th  day  of 
November.  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-31039  Filed  12-5-00;  8:45  ami 
BILUNG  CODE  4510-3(HM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 


request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  18,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
18,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  13th  day  of 
November,  2000. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


APPENDIX— PETITIONS  INSTITUTED  ON  11/13/2000 


TA-W 

Subject  firm 
(Petitioners) 

Location 

Date  of 

petition 

Product(s) 

38.296  

38.297  

Kim  Mark  Hosiery  Inc.  (Comp)  

Owik  Tool  Manufacturing  (Wrks)  

Mount  Airy,  NC 

Lexington,  KY 

Billings,  MT  

Tolleson,  AZ 

Festus,  MO  

11/06/2000 
11/06/2000 
10/20/2000 
10/31/2000 
10/17/2000 

Hosiery. 
Automotive  Parts. 

38.298  

38.299  

38.300  

JN  Oil  and  Gas,  Inc.  (Comp)  

Originals  Bi-Judy,  Inc.  (Comp)  

ABB  Westinghouse  (Wrks)  

Crude  Oil  and  Natural  Gas. 

Baby  Bedding. 

Nuclear  Fuel  and  Fuel  Bundles. 

APPENDIX— PETITIONS  INSTITUTED  ON  11/13/2000— Continued 


TA-W 


38,301 

38,302 
38.303 
38,304 
38,305 
38,306 
38,307 
38,308 
38,309 
38,310 
38,311 
38,312 
38,313 
38,314 
38,315 

38,316 
38,317 
38,318 
38,319 
38,320 


Subject  firm 
(Petitioners) 


York  International  (Wrks) 


Ohpus  Corp  (Comp)  

CMI  Industries,  Inc.  (Wrks) 

USR  Optonix.  Inc.  (Comp) 

Stora  Enso  North  America  (Comp) 

Alstom  Power  (Comp)  

Progress  Lighting  (Wri<s)  

Advanced  Cast  Products  (USWA)  . 

Virogenetics  Corp.  (Wrks)  

ABC-NACO  (BBF)  

Lightnin  SPX  Corp  (Comp) 

R  and  S  Manufacturing  (GMP) 

Winn  Dixie  (Writs)  

International  Security  (Wrks)  

DiBon  Leather  Goods  (Wrks)  


Bryant  Grinder  Corp.  (UE) 

Vanaico  Aluminum  (Writs)  

Pyramid  Mountain  Lumber  (Comp) 

Hit  Apparel,  Inc.  (Comp) 

American  Baseball  Cap  (Writs)  


Location 


Elyria,  OH 


Florham  Parit,  NJ 

Geneva,  AL  

Hackettstown,  NJ  

Wisconsin  Rapid,  Wl 
Kings  Mountain,  NC  . 

Cowpens,  SC  

Meadville,  PA  

Troy,  NY  

Ashland,  Wl 

Wytheville,  VA 

West  Chester,  PA  .... 

Garden  City,  SC 

Ogdensburg,  NY  

Hackensack,  Hi  ,. 


Springfield,  VT  ... 
Vancouver,  WA  .. 
Seeley  Lake,  MT 

Athens,  TN  

Friedens,  PA  


Date  of 
petition 


Product(s) 


10/24/2000  Residential  Heating  and  Cooling  Prod- 
ucts. 

10/25/2000  I  Electronic  Scales. 

10/27/2000  i  Unfinished  Cloth. 

10/24/2000  I  Toner  and  Developer  for  Copy  Machines. 

10/31/2000  :  Paper 

11/06/2000  I  Heat  Recovery  Steam  Generators. 

10/28/2000  I  Light  Fixtures. 

10/25/2000     Railroad  Products,  Truck  Suspension. 

10/27/2000     Biotech  Research  Facility. 

10/24/2000    Rail  Track  Switches. 

10/20/2000     Industrial  Mixing  Equipment. 

1 1/13/2000    Electric  Motors  for  Room  Fans. 

10/30/2000    Grocery  Store. 

10/30/2000     Printing  Ink. 

10/20/2000  Briefcases.  Portfolios.  Agendas,  Hand- 
bags 

11/01/2000    Intemal/Extemal  Grinders. 

11/01/2000    Aluminum. 

10/30/2000     Kiln  Dried  Lumber. 

10/13/2000    Children's  Pajamas. 

10/30/2000    Baseball  Helmets. 


[FR  Doc.  00-31040  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

I 

[TA-W-38,195] 

Nova  Bus,  Inc.,  Rosweil,  New  Mexico; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
intitiated  on  October  10,  2000,  in 
response  to  a  petition  which  was  filed 
by  the  company  on  behalf  of  workers  at 
Nova  Bus,  Inc.,  Rosweil,  New  Mexico. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  20lJi  day  of 
November  2000. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-31038  Filed  12-5-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November,  2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  with 
curticles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 
TA-W.-38,022;  Celanese  Acetate,  Cel 

River  Plant.  Rock  Hill,  SC. 
TA-W-38,204:  Williamette  Industries, 

Custom  Products  Div.,  Albany,  OR. 
TA-W-37,911:  Pillowtex  Corp.,  Rocky 

Mount,  NC. 
TA-W-38,21 1 ;  ADM  Milling  Co.. 

Milwaukee,  Wl. 
TA-W-38,145:  Ceragraphic,  Inc.. 

Hackensack,  Nf. 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-38,21 3;  General  Electric 

Industrial  Systems,  Motor  Div.,  Erie. 

PA. 
TA-W-37,919;  Guess?.  Inc.,  Los 

Angeles,  CA. 
TA-W-38,223;  GE  Capital  Card  Service, 

Cincinnati,  OH. 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-38,031;  Wabash  Automotive, 

Fort  Worth,  TX. 
TA-W-38,006:  Rohm  and  Haas  Co., 

Philadelphia,  PA. 
TA-W-38,239:  Airtherm  LLC,  Forrest 

City,  AR. 
TA-W-37,998:  Eaton  Corp.,  Vickers 

Industrial  and  Mobile  Div.,  Omaha, 

NE. 
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TA-W-37,933:  Scott  Logging.  Inc..  Bend. 

OR. 
TA-W-38,010;  Key  Tronic  Corp., 

Spokane,  WA. 
TA-W-38,076;  Union  Tools,  Frankfort, 

NY. 
TA-W-37,962;  Boise  Cascade  Corp., 

Timber  and  Wood  Products  Div., 

Independence,  OR. 
TA-W-38,238;  Royal  Oak  Enterprises. 

Inc.,  Paris,  AR. 
TA-W-38, 1 68;  Anchor  Dye  and 

Finishing  Co.  A  Div.  ofAmicale 

Industries,  Inc.,  Philadelphia,  PA. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-37,999;  Savane  International 
Corp.,  El  Paso,  TX 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-38.290;  Sara  Campbell  Ltd, 

Boston,  MA:  October  20,  1999. 
TA-W-38, 136;  Fruit  of  The  Loom, 

Texas,  Inc.,  Gitano  Dept,  Harlingen, 

TX:  September  11,  1999. 
TA-W-37,887;  Avent.  Inc.,  Tucson,  AZ: 

April  8.  2000. 
TA-W-38, 173;  Ethicon  Endo-Surgery, 

Inc.,  Including  Leased  Workers  of 

Kelly  Services,  Cincinnati,  OH; 

September  20.  1999. 
TA-W-37,965;  Telex  Communication, 

Inc.,  Sevierville,  TN:  July  24,  1999. 
TA-W-38, 159;  Exel  USA,  Inc.,  Fiberspar 

Sports,  West  Wareham,  MA: 

September  15.  1999. 
TA-W-38,105;  Briggs  Industries,  Inc., 

Abingdon,  IL:  September  7,  1999. 
TA-W-38,245,  Leapwood  Apparel. 

Adamsville,  TN:  October  11,  1999. 
TA-W-38,025;  Jenny  K.  Fashions. 

Meriden,  CT:  May  11.  1999. 
TA-W-37,179;  Wexco  Corp.,  Lynchburg. 

VA:  September  22.  1999. 
TA-W-37,926;  Philips  Consumer 

Electronics — Industrial  Operation, 

Life  Test  and  Qualify  Control  Dept, 

Greenville,  TN:  July  13,  1999. 
TA-W-37,809;  Aly-Wear.  Inc.,  Ephrata, 

PA:  April  12,  1999. 
TA-W-37,994;  Central  Point  Lumber,  a/ 

k/a  Tree  Source,  Central  Point.  OR; 

August  10,  1999. 


TA-W-38,220;  Avery  Dennison,  Writing 

Instruments  Div.,  Crossville,  TN: 

September  29,  1999. 
TA-W-37,858;  Shape  Global 

Technology,  Inc.,  Kennebunk,  ME: 

June  28,  1999. 
TA-W-38,009:  Roseburg  Forest 

Products,  Co.,  Big  Log  Sawmill, 

Dillard,  OR:  August  16,  1999. 
TA-W-37,831;  Cross  HuUer  North 

America,  Div.  of  Thyseeenrupp, 

Eraser,  MI:  June  14,  1999. 
TA-W-38, 119;  John  Dusenberg  Co., 

Randolph,  NJ:  September  11,  1999. 
TA-W-38,143  8-  A;  Copley 

Pharmaceutical,  Inc.,  Canton,  MA 

and  Dedham,  MA:  September  13, 

1999. 
TA-W-38. 042;  EJ  Footwear  LLC, 

Franklin,  TN:  August  22.  1999. 
TA-W-38.130;  Elberton  Manufacturing 

Co.,  Inc.,  Elberton,  GA:  September 

a,  1999. 
TA-W-37,929;  B.F.  Goodrich  Aerospace 

(Coltec),  Landing  Gear  Div.,  Eulese, 

TX:  July  14.  1999. 
TA-W-38,057;  Corlair  Corp.,  Piedmont, 

MO:  August  24,  1999. 
TA-W-38,124;  A.D.H.  Manufacturing 

Corp.,  Etowah,  TN:  September  8, 

1999. 
TA-W-38,102;  McDowell 

Manufacturing,  DuBois,  PA: 

September  11,  1999. 
TA-W-37,942;  Unique  Finishing,  Inc.. 

Wrightsville.  GA:July  19,  1999. 
TA-W-38.038;  Guilford  Mill.  Inc.. 

Fishman  Facility.  Greensboro.  NC; 

August  7.  1999. 
TA-W-38.272;  Renfro  Corp.,  Finishing 

Dept,  Pulaski.  VA:  October  13, 

1999. 
TA-W-38,070;  Sharp  Manufacturing  Co. 

of  America,  Memphis,  TN: 

September  11,  1999. 
TA-W-38,234  &■  A;  Northside 

Manufacturing,  Philipsburg,  PA  and 

Streamline  Fashions  Manufacturing 

Co..  Philipsburg,  PA:  October  6, 

1999. 
TA-W-38,004  &■  A;  Duluth  Engineering 

and  Manufacturing/Pitman,  Duluth, 

MN  and  Gmndview,  MO:  August  1 1, 

1999. 
TA-W-38, 190;  Amscan,  Inc.,  Lumart 

Div.,  Brooklyn,  NY:  September  22, 

1999. 
TA-W-38, 176;  Tyco  Electronics,  TDI 

Batteries  Div.,  RomeoviUe,  IL: 

September  8,  1999. 
TA-W-38,296;  Kim  Mark  Hosiery, 

Mount  Airy,  NC:July  14,  1999. 
TA-W-38,235;  Universal  Auto  Radiator 

Mfg  Co.,  Pittsburgh.  PA:  October  10. 

1999. 
TA-W-38. 01 6;  Leoni  Wiring  Systems. 

Tucson,  AZ:  August  10,  1999. 
TA-W-37,953;  &■  A,  B;  Stanley  Knitting 

Mills  (South  Main  Street  Plant)', 


Oakboro,  NC,  Richfield.  NC  and 

Stanley  Knitting  Mills,  Sales  Corp.. 

New  York:  August  4.  1999. 
TA-W-38,030;  Phoenix  Medical 

Technology,  Inc.,  Andrews,  SC: 

Augustl7,  1999. 
TA-W-37,980;  Fulton  Apparel,  Inc., 

South  Pittsburg,  TN:  July  27,  1999. 
TA-W-38, 2  73;  McNairv  Shirtworks, 

Adamsville,  TN:  October  1 7,  1999. 
TA-W-38,273;  Stanley  Tools,  Eagle 

Square  Plant,  Shaftsbury,  VT: 

Augusta,  1999. 
TA-W-38,255;  Still-Man  Heating 

Product,  Cookeville,  TN:  October 

18,  1999. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof;  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  vydth  eulicles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 


There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-04282;  Norman  Barnes  &■ 

Co.,  Inc.,  Arlington,  WA 
NAFTA-TAA-04210;  Royal  Oak 

Enterprises,  Inc.,  Paris,  AR 
NAFTA-TAA-03904;  APV  Americas, 

Lake  Mills,  WI 
NAFTA-TAA-04120;  Corlair  Corp.. 

Piedmont.  MO 
NAFTA-TAA-04025;  Kim  Mark  Hosiery, 

Inc.,  Mount  Airy,  NC 
NAFTA-TAA-04149;  Owik  Tool 

Manufacturing,  Magna  Div.. 

Lexington,  KY 
NAFTA-TAA-04131;  Burlington 

Resources  Oil  and  Gas,  Mid 

Continent-Rockies.  Sidney,  MT 
NAFTA-TAA-04194;  Wabash 

Automotive,  Ft.  Worth,  TX 
NAFTA-TAA-04226;  Airtherm,  LLC, 

Forrest  City,  AR 
NAFTA-TAA-04169;  Hoh  River  Timber, 

Omak,  WA 
NAFTA-TAA-04162:  Potlatch  Corp., 

Wook  Products,  Div:  Jaype  Mill. 

Pierce.  ID 
NAFTA-TAA-04167;  Roseboro,  Lumber, 

Dimension  Lumber  Div., 

Springfield,  OR 
NAFTA-TAA-04179;  GP  Timber, 

Central  Point,  OR 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

NAFTA-TAA-04197;  General  Electric 

Industrial  Systems,  Motors  Div., 

Erie,  PA. 
NAFTA-TAA-04239;  DR  Rent,  LLC, 

Klamath  Falls,  OR. 
NAFTA-TAA-04177;  Derby  Industries, 

LLC.  Lexington,  KY. 
NAFTA-TAA-04243;  Pronav  Ship 

Management,  Inc.,  Greenwich.  CT. 
The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  cin  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04088;  Leoni  Wiring 
Systems.  Tucson.  AZ:  August  10. 
1999. 

NAFTA-TAA-04223:  Amscan.  Inc.. 
Lumart  Div..  Brooklyn.  NY: 
September  22.  1999. 

NAFTA-TAA-04061  6-  A.  B;  Stanley 
Knitting  Mills  (South  Main  Street 
Plant),  Oakboro,  NC,  Richfield,  NC 
and  Stanley  Knitting  Mils  Sales 
Corp.,  New  York,  NY:  August  4, 
1999. 

NAFTA-TAA-04032;  Philips  Consumer 
Electronics — Industrial  Operations, 
Life  Test  and  Quality  Control 


Department,  Greenville,  TN:July  13, 

1999. 
NAFTA-TAA-04168;  Tyco  Electronics 

TDI  Batteries  Div.,  Tomeoville,  IL: 

September  21,  1999. 
NAFTA-TAA-04160;  Quality  Veneer 

and  Lumber,  Aberdeen,  WA: 

September  12,  1999. 
NAFTA-TAA-041 1 1 ;  Hayden  Industrial 

Products  LLC,  Corona,  CA  August 

22,  1999. 
NAFTA-TAA-04245;  Still-Man  Heating 

Products,  Cookeville,  TN:  October 

18,  1999. 
NAFTA-TAA-4296;  Mulox,  Inc.,  Macon, 

GA:  August  30,  1999. 
NAFTA-TAA-04257;  A.O.  Smith 

Electrical  Products  Do.,  Paoli  Plant, 

Paoli,  IN:  October  20,  1999. 
NAFTA-TAA-04260;  3M,  Scientific 

Angler,  a/k/a  Streamworks,  a/k/a 

D.B.  Dun,  Boise,  ID:  October  19. 

1999. 
NAFTA-TAA-04251;  Authentic  Fitness 

Corp..  Cutting  Operation,  Bell,  CA: 

September  16,  1999. 
NAFTA-TAA-04211;  Tyco  Electronics, 

Clinton  Township,  MI:  October  4, 

1999. 
NAFTA-TAA-04076;  Reynolds  Metals 

Co..  Troutdale.  OR:  August  9.  1999. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  November, 
2000.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC,  20210  during  normal  business 
hours  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 

Dated:  November  27,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  00-31036  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04101] 

The  Garden  Grow  Co.,  Lilly  Miller 
Packet  Seed  Division,  Wilsonville,  OR; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  appUcation  dated  November  2, 
2000,  the  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  worker  eligibility  to  apply  for 
NAFTA-Transitional  Adjustment 
Assistance.  The  denial  notice  was 


signed  on  October  6,  2000  and 
published  in  the  Federal  Register  on 
November  1,  2000  (65  FR  65331). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  requested  that  the 
Department  reassess  the  findings  that 
The  Garden  Company  has  not  shifted 
production  to  Canada,  nor  has  the 
Division  of  Lilly  Miller.  No  new 
information  concerning  the  decision 
was  provided  by  the  petitioner  for 
reconsideration. . 

The  Department's  denial  of  NAFTA- 
TAA  was  based  on  the  findings  that 
creiteria  (3)  and  (4)  of  the  group 
eligibibty  requirements  of  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act  of 
1974,  as  amended,  were  not  met. 
Findings  of  the  investigation  showed 
that  workers  of  The  Garden  Grow 
Company,  Lilly  Miller  Packet  Seed 
Division,  Wilsonville,  Oregon  packaged 
seed  in  paper  envelopes.  The 
Department's  denial  of  NAFTA-TAA  for 
workers  of  the  subject  firm  was  based  on 
the  finding  that  there  was  no  shift  of 
production  from  the  Wilsonville, 
Oregon  production  facility  to  Mexico  or 
Canada.  Sales  and  production  were 
relatively  flat.  The  workers  were 
separated  because  the  subject  division 
was  sold  to  a  competitor  who  is  shifting 
the  work  to  another  domestic  location. 

Although,  the  company  has  shifted 
some  production  (plastic  seed  bottie 
production)  to  Canada,  no  shifts  in 
production  have  occurred  during  the 
relevant  period. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  21st  day  of 
November  2000. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-31037  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10901  and  D-10902, 
et  al.] 

Proposed  Exemptions;  IRAs  for  Eldon 
Nysether  and  Mark  Nysether  (the  iRAs) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  bearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 


shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procediu-es  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  PR 
32836,  32847.  August  10.  1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
sunmiarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

IRAs  for  Eldon  Nysether  and  Mark 
Nysether  (the  IRAs) 

Located  in  Seattle,  Washington 

(Application  Nos.  D-10901  and  D- 
10902] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570.  Subpart  B  (55  FR  32836,  32847. 
August  10,  1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  IRAs  of  their 
interests  in  certain  improved  real 
property  (the  Property)  to  Sea-Land 
Development  Corporation  (Sea-Land),  a 
disqualified  person  with  respect  to  the 
IRAs,'  provided  that  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
IRAs  pay  no  commissions  nor  other 
expenses  relating  to  the  sale;  and  (3)  the 
sale  price  received  by  the  IRAs  equals 
the  Property's  fair  market  value,  as  of 


'  Pursuant  to  29  CFR  2510.3-2(d).  the  IRAs  are 
not  within  the  )unsdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Title  n  of  the 
Act,  pursuant  to  section  4975  of  the  Code. 


the  date  of  the  sale,  as  established  by  a 
qualified,  independent  appraiser. 

Summary  of  Facts  and  Representations 

1.  The  two  IRAs  are  individual 
retirement  accoimts,  as  described  imder 
section  408(a)  of  the  Code.  One  IRA  was 
established  by  Eldon  Nysether,  the  sole 
participant.  The  other  IRA  was 
established  by  Mark  Nysether,  the  sole 
participemt.  As  of  November  8,  2000,  the 
IRAs  had  total  assets  of  $684,124.26  and 
$684,124.26,  respectively.  The 
custodian  of  both  IRAs  is  The 
Commerce  Bank  of  Washington,  located 
in  Seattle,  Washington. 

2.  The  Property  consists  of  a  currently 
unoccupied  one-story  commercial  office 
building  with  approximately  20,300  sq. 
ft.  on  a  2.17  acre  lot.  It  is  located  in 
Skagit  Industrial  Park,  500  Metcalf 
Street,  Sedro  Woolley,  Washington.  The 
adjacent  parcel  to  the  west  of  the 
Property  is  already  owned  by  Sea-Land. 
The  adjacent  parcel  is  improved  with  a 
nimiber  of  buildings  that,  together,  form 
an  industrid  complex. 

3.  The  Property  is  held  as  equal 
interests  by  each  IRA.  Except  for  a  small 
amount  of  cash,  the  Property  consists  of 
the  IRAs'  sole  asset.  According  to  the 
applicants,  the  Property  was  originally 
acquired  as  an  investment  by  the  Sea- 
Dog  Corporation  401  (k)  Profit  Sharing 
Plan  (the  Sea-Dog  Plan)  from  unrelated 
parties  in  1993  for  a  total  cash  purchase 
price  of  $275,000.2  The  IRAs  obtained 
the  Property  in  1997  in  a  rollover  of 
assets  as  distributions  to  which  the 
Nysethers  were  each  entitled  as 
participants  in  the  Sea-Dog  Plan,  when 
they  were  informed  by  the  Sea-First 
Bank  that  it  would  no  longer  permit  real 
estate  to  be  held  in  401  (k)  plan  accounts 
at  the  bank.  At  that  time,  the  Property 
had  an  appraised  value  of  $550,000.  The 
Sea-Dog  Corporation,  in  which  Mark 
Nysether  has  a  34.28%  ownership 
interest  and  his  father  Eldon  has  a 
28.15%  ownership  interest,  is  a  sister 
company  of  Sea-Land,  the  proposed 
purchaser  of  the  Property.  Mark 
Nysether  is  also  a  50%  owner  of  Sea- 
Land.3 


2  The  applicants  represent  that,  at  the  same  time 
the  Sea-Dog  Plan  purchased  the  Property,  Sea-Land 
purchased  the  adjacent  industrial  complex.  In  this 
regard,  the  Department  expresses  no  opinion  herein 
as  to  whether  the  acquisition  and  holding  of  the 
Property  by  the  Sea-Dog  Plan  violated  any  of  the 
fiduciary  responsibility  provisions  of  Part  4  of  Title 
I  of  the  Act.  Section  404(a)(1)  of  the  Act  requires, 
among  other  things,  that  a  fiduciary  of  a  plan  act 
prudently  and  solely  in  the  interest  of  the  plan  and 
its  participants  and  beneficiaries,  when  making 
Investment  decisions  on  behalf  of  the  plan. 

^  The  applicants  state  that  Sea-Land  is  a 
"disqualified  person"  with  respect  to  the  IRA  for 
Mark  Nysether.  Section  497S(e)(2)(G)  of  the  Code 
defines  the  term  "disqualified  person"  to  include, 
in  pertinent  part,  a  corporation  of  which  (or  in 


The  applicants  represent  that,  as  of 
May  5,  2000,  the  IRAs  had  received 
gross  rental  income,  since  acquiring  the 
Property,  in  the  following  amounts: 
$26,433.21  to  the  IRA  for  Eldon 
Nysether  and  $26,433.22  to  the  IRA  for 
Mark  Nysether.  In  regard  to  certain 
expenses  relating  to  the  Property,  the 
IRAs,  as  of  May  5,  2000,  had  each  paid 
$6,921.63  in  taxes  and  $2,506.00  for 
insurance.  The  applicants  further 
represent  that  the  Property  has  not  been 
leased  to,  nor  used  by,  by  a  disqualified 
person  with  respect  to  the  IRAs,  at  any 
time  since  being  acquired  by  the  IRAs."* 

4,  The  Property  has  been  appraised  by 
David  Parsons  &  Associates,  Inc., 
qualified,  independent  appraisers 
located  in  Mount  Vernon,  Washington. 
Mr.  Parsons,  M.A.I. .  a  general  appraiser 
certified  in  the  State  of  Washington,  and 
Roger  Lindblom,  Associate  Appraiser, 
estimated  that  the  fafr  market  value  of 
the  Property  was  $1,334,000,  as  of  July 
11,  2000.  In  their  report,  Messrs. 
Parsons  and  Lindblom  state  that  they 
utilized  all  three  valuation  approaches: 
Cost,  Sales  Comparison,  and  Iiicome, 
with  greater  consideration  given  to  the 
latter  two  approaches.  They  state  that 
the  Property  is  a  sound  strucure,  but  the 
interior  needs  to  be  completely 
refurbished.  The  Property  is  zoned  CBD, 
which  represents  the  prime  conmiercial 
designation  for  small-to-moderate  scale 
commercial  activities  in  the  area  where 
the  Property  is  located. 

Fiuther,  in  a  subsequent  letter  dated 
November  3,  2000,  Mr.  Parsons  states 
that,  in  making  an  appraisal  of  the 
Property,  he  was  aware  that  the  adjacent 
industrial  complex  is  afready  owned  by 
Sea-Land,  which  rents  out  its  buildings 
to  approximately  19  different  tenants. 
Mr.  Parsons  states  that,  because  most  of 
these  tenants  operate  businesses  with 
small  offices,  there  is  not  deemed  a 
specific  demand  for  office  space  from 
this  complex  that  may  affect  the  value 
of  the  subject  Property.  Thus,  according 
to  Mr.  Parsons,  no  premium  would  be 


which)  50  percent  or  more  of  the  combined  voting 
power  of  all  classes  of  stock  entitled  to  vote  or  the 
total  value  of  shares  of  all  classes  of  stock  of  such 
corporation  is  owned  directly  or  indirectly,  or  held 
by,  a  fiduciary  of  a  plan. 

The  applicants  state  that  Sea-Land  is  also  a 
"disqualified  person"  with  respect  to  the  IRA  for 
Eldon  Nysether,  Mark's  father,  despite  Eldon's 
having  no  direct  ownership  interest  in  Sea-Land. 
fJection  4975(e)(4)  of  the  Code,  in  part,  provides 
that,  for  purposes  of  paragraph  (2)(G)(i),  there  shall 
be  taken  into  account  indirect  stockholdings  which 
would  be  taken  into  account  under  section  267(c). 
the  attribution  rules  under  the  Code. 

■*  The  Department  notes  that  any  lease  or  use  of 
the  Property  by  a  "disqualified  person,"  as  defined 
in  section  4975(e)(2)  of  the  Code,  would  be  a 
separate  prohibited  transaction  under  section 
4975(c)(1)(D)  of  the  Code. 


associated  with  its  purchase  by  Sea- 
Land. 

5.  The  applicants  propose  that  Sea- 
Land  purchase  the  Property  from  the 
IRAs  for  an  amoimt  in  cash  equal  to  the 
fair  market  value  of  the  Property 
($1,334,000  as  of  July  11,  2000),  as  of 
the  date  of  the  sale,  based  upon  an 
updated,  independent  appraisal.  The 
IRAs  will  pay  no  commissions  nor  other 
expenses  relating  to  the  sale.  Each  IRA 
will  receive  one-half  of  the  sale 
proceeds,  in  accordance  with  their  one- 
half  ownership  interests  in  the  Property. 

The  applicants  represent  that  the 
proposed  exemption  is  in  the  best 
interests  of  the  IRAs  because  the  sale 
will  allow  the  IRAs  an  opportunity  to 
divest  their  respective  portfolios  of  an 
illiquid  asset.  In  addition,  the  sale 
proceeds  received  by  each  IRA  will  be 
reinvested  in  other  assets  that  will 
increase  the  diversification  of  the  IRAs' 
assets  and  facilitate  the  payment  of 
retirement  benefits. 

6.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  under  section  4975(c)(2)  of 
the  Code  for  the  following  reasons: 

(a)  the  sale  will  be  a  one-time 
transaction  for  cash;  (b)  the  IRAs  will 
pay  no  commissions  nor  other  expenses 
relating  to  the  sale;  (c)  the  sale  price 
received  by  the  IRAs  will  equal  the 
Property's  fair  market  value,  as  of  the 
date  of  the  sale,  as  established  by  a 
qualified,  independent  appraiser;  and 
(d)  the  sale  will  allow  the  IRAs  an 
opportunity  to  divest  their  respective 
portfolios  of  an  illiquid  asset,  increase 
the  diversification  of  the  IRAs'  assets  by 
reinvesting  the  proceeds  of  the  sale  in 
other  assets,  and  facilitate  the  payment 
of  retirement  benefits. 

Notice  To  Interested  Persons 

Because  the  Nysethers  are  the  sole 
participants  in  their  IRAs,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  other  interested  persons. 
Comments  and  requests  for  a  hearing 
with  respect  to  the  proposed  exemption 
are  due  within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


ING  Barings  LLC, 

ING  Institutional  Trust  Company  and 
Affiliates 

Located  in  New  York,  New  York 

[Exemption  Application  No.:  D-10908] 

Proposed  Exemption 
Section  I — Transactions 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procediu^s  as  set  forth  in  29  C.F.R.  Part 
2570,  Subpart  B  (55  FR  32836, 32847, 
August  10, 1990). 5  If  the  exemption  is 
granted,  effective  as  of  the  date  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Re^ster,  the  restrictions 
of  sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to: 

(a)  the  lending  of  securities  to: 

(1)  ING  Barings  LLC  (ING); 

(2)  the  London  branch  (ING  Bank 
London)  of  ING  Bank  N.  V.  or  any 
successor  in  interest  bank  which  is 
subject  to  the  laws  of  the  United 
Kingdom  and  the  Netherlands; 

(3)  ING  Barings  Limited  (ING 
London); 

(4)  ING  Baring  Securities  (Japan) 
Limited  (ING  Japan);  and 

(5)  any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  ING  which 
is  subject  to  regulation  under  the  laws 
of  the  United  States  or  the  United 
Kingdom  or  Japan;^  by  employee  benefit 
plans,  including  commingled 
investment  funds  holding  assets  of  such 
plans  (the  Client  Plan(s)),  for  which  in 
connection  with  securities  lending 
activities,  an  affiliate  of  the  ING 
Borrowers,  the  ING  Institutional  Trust 
Company  (ING  Institutional),  its 
corporate  successors,  or  any  foreign  or 
domestic  affiliate  of  TNQJ  acts  as  a 
securities  lending  agent  (or  sub-agent)  or 
as  a  directed  trustee  or  custodian  for 
such  Client  Plans  under  either  of  two 


^  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act.  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 

*  ING.  ING  Bank  London  or  any  successor  in 
interest  bank  which  is  subject  to  the  laws  of  the 
United  Kingdom  and  the  Netherlands.  ING  London, 
ING  )apan,  and  any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  ING  which  is  subject  to 
regulation  under  the  laws  of  the  United  States  or 
the  Uiiited  Kingdom  or  Japan  are  referred  to  herein 
collectively  as  ING  Borrowers  or  individually  as 
ING  Borrower. 

'  ING  Institutional,  its  corporate  successors,  or 
any  foreign  or  domestic  affiliate  of  ING  are  referred 
to  herein  collectively  as  UTC. 
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securities  lending  arrangements  referred 
to  herein  as  Plan  A  and  Plan  B;  and 
(b)  the  receipt  of  compensation  by 
IITC  in  connection  with  secvirities 
lending  transactions,  provided  that  for 
all  transactions  described  above  the 
conditions,  as  set  forth  in  Section  0, 
below,  are  satisfied. 

Section  II — Conditions 

(a)  For  each  Client  Plan,  neither  the 
ING  Borrowers  nor  IITC  has  or  exercises 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  assets 
of  such  Client  Plan  involved  in  the 
transaction  (other  than  with  respect  to 
the  investment  of  cash  collateral  after 
the  securities  have  been  loaned  and 
collateral  received),  or  renders 
investment  advice  {within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets,  including  any  decisions 
concerning  such  Client  Plan's 
acquisition  or  disposition  of  secinities 
available  for  securities  lending 
transactions; 

(b)  With  regard  to: 

(1)  Plan  A,  under  which  IITC  lends 
securities  of  a  Client  Plan  to  an  ING 
Borrower  in  either  an  agency  or  sub- 
agency  capacity,  such  arrangement  is 
approved  in  advance  by  a  fiducisiry  of 
the  Client  Plan  (the  Client  Plan 
Fiduciary)  that  is  independent  of  IITC 
and  the  £NG  Borrower  and  is  negotiated 
by  nTC,  which  acts  as  a  liaison  between 
the  lender  and  the  borrower  to  facilitate 
the  securities  lending  transaction.^ 

(2)  Plan  B,  under  which  an  ING 
Borrower  directly  negotiates  an 
agreement  with  the  Client  Plan 
Fiduciary,  including  a  Client  Plan  for 
which  IITC  provides  services  with 
respect  to  the  portfolio  of  securities  to 
be  loaned,  pursuant  to  an  exclusive 
borrowing  arrangement  (an  Exclusive 
Borrowing  Arrangement),  such  Client 
Plan  Fiduciary  is  independent  of  both 
the  ING  Borrower  and  IITC,  and  IITC 
does  not  participate  in  any  such 
negotiations. 

(c)  Before  a  Client  Plan  participates  in 
a  securities  lending  program  with 
respect  to  Plan  A  and  before  any  loan 
of  securities  to  an  ING  Borrower 
pursuant  to  Plan  A  is  affected,  a  Client 
Plan  Fiduciary  that  is  independent  of 
IITC  and  the  n^G  Borrower  must  have: 

(1)  Authorized  and  approved  a 
securities  lending  authorization 


'  The  Department,  herein,  is  not  providing 
exemptive  relief  for  securities  lending  transactions 
engaged  in  by  prinuu^  lending  agents,  other  than 
UTC,  beyond  that  provided  pursuant  to  Prohibited 
Transaction  Qass  Exemption  81-6  (PTCE  81-6)  (46 
FR  7527,  January  23,  1981.  as  amended  at  52  FR 
18754.  May  19, 1987),  and  Prohibited  Transaction 
Class  Exemption  82-63  (PTCE  82-63)(47  FR  14804, 
April  6, 1982). 


agreement  with  IITC  (the  Agency 
Agreement),  where  IITC  is  acting  as  the 
direct  securities  lending  agent; 

(2)  Authorized  and  approved  the 
primary  securities  lending  authorization 
agreement  (the  Primary  Lending 
Agreement)  with  the  primary  lending 
agent,  where  IITC  is  lending  securities 
imder  a  sub-agency  arrangement  with  a 
primary  lending  agent;  and 

(3)  Approved  the  general  terms  of  the 
securities  loan  agreement  (the  Basic 
Loan  Agreement)  between  such  Client 
Plan  and  the  ING  Borrower,  the  specific 
terms  of  which  are  negotiated  and 
entered  into  by  IITC. 

(d)  The  terms  of  each  loan  of 
securities  by  a  Client  Plan  to  an  ING 
Borrower  are  at  least  as  favorable  to 
such  Plan  as  those  of  a  comparable 
arm's-length  transaction  between 
unrelated  parties; 

(e)  A  Client  Plan  may  terminate  a 
securities  lending  agency  (or  sub- 
agency)  agreement  under  Plan  A  or  an 
Exclusive  Borrowing  Arrangement 
under  Plan  B  at  any  time  without 
penalty  on  five  (5)  business  days  notice, 
whereupon  the  ING  Borrower  shall 
deliver  seciuities  identical  to  the 
borrowed  securities  (or  the  equivalent 
thereof  in  the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  seciuities)  to  the  Client 
Plan  within: 

(1)  the  customary  delivery  period  for 
such  securities; 

(2)  five  (5)  business  days;  or 

(3)  the  time  negotiated  for  such 
dehvery  by  the  Client  Plan  and  the  ING 
Borrower,  whichever  is  less. 

(f)  The  Client  Plan  (or  another 
custodian  designated  to  act  on  behalf  of 
the  Client  Plan)  receives  from  the  ING 
Borrower  (either  by  physical  delivery  or 
by  book  entry  in  a  securities  depository 
located  in  the  United  States,  vriie 
transfer  or  similar  means)  by  the  close 
of  business  on  or  before  the  day  the 
loaned  seciuities  are  delivered  to  such 
ING  Borrower,  collateral  consisting  of 
U.S.  currency,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities, 
irrevocable  letters  of  credit  issued  by  a 
United  States  Bank,  other  than  IITC  or 
the  ING  Borrowers,  or  any  combination 
thereof,  or  other  collateral  permitted 
imder  PTCE  81-6  (as  it  may  be  amended 
or  superseded); 

(g)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  a  stated  amoimt)  of 
the  collateral  on  the  close  of  business  on 
the  day  preceding  the  day  of  the  loan  is 
initially  at  least  102  percent  (102%)  of 
the  market  value  of  the  loaned 
securities.  The  applicable  Basic  Loan 
Agreement  gives  the  Client  Plan  a 
continuing  security  interest  in  and  an 


lien  on  the  collateral.  The  level  of 
collateral  is  monitored  daily  either  by 
IITC  under  Plan  A  or  UTC  or  other 
designee  of  the  Client  Plan  under  Plan 
B.  If  the  market  value  of  the  collateral, 
on  the  close  of  trading  on  a  business 
day,  is  less  than  100  percent  (100%)  of 
the  market  value  of  the  loaned  secinities 
at  the  close  of  business  on  that  day,  the 
ING  Borrower  is  required  to  deliver  by 
the  close  of  business  on  the  next  day, 
sufficient  additional  collateral  such  that 
the  market  value  of  the  collateral  will 
again  equal  102  percent  (102%). 
(h)  With  regard  to: 

(1)  Plan  A,  prior  to  a  Client  Plan 
entering  into  a  Basic  Loan  Agreement, 
the  ING  Borrower  will  furnish  its  most 
recent  available  audited  and  unaudited 
statements  to  IITC,  which,  in  turn,  will 
provide  such  statements  to  the  Client 
Plan  before  such  Client  Plan  approves  of 
the  terms  of  the  Basic  Loan  Agreement. 
The  Basic  Loan  Agreement  contains  a 
requirement  that  die  applicable  ING 
Borrower  must  give  prompt  notice  at  the 
time  of  a  loan  of  any  material  adverse 
changes  in  its  financial  condition  since 
the  date  of  the  most  recenUy  furnished 
financial  statements.  If  any  such 
changes  have  taken  place,  UTC  will  not 
make  any  further  loans  to  the  ING 
Borrower,  unless  an  independent  Client 
Plan  Fiduciary  is  provided  notice  of  any 
material  change  and  approves  the  loan 
in  view  of  the  changed  financial 
condition; 

(2)  Plan  B,  prior  to  a  Client  Plan 
entering  into  an  Exclusive  Borrowing 
Arrangement,  the  ING  Borrower  will 
furnish  its  most  recent  available  audited 
and  unaudited  statements  to  the  Client 
Plan  before  the  Client  Plan  elects  to 
enter  into  such  agreement.  The 
Exclusive  Borrowing  Arrangement 
contains  a  requirement  that  the  ING 
Borrower  must  give  prompt  notice  at  the 
time  of  the  loan  of  any  material  adverse 
changes  in  its  financial  condition  since 
the  date  of  the  most  recently  furnished 
financial  statements; 

(i)  In  return  for  lending  securities,  the 
Client  Plan  either: 

(1)  receives  a  reasonable  fee  which  is 
related  to  the  value  of  the  borrowed 
secinities  and  the  duration  of  the  loan; 
or 

(2)  has  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (Under  such 
circiunstances,  the  Client  Plan  may  pay 
a  loan  rebate  or  similar  fee  to  the  ING 
Borrower,  if  such  fee  is  not  greater  than 
the  fee  the  Client  Plan  would  pay  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party.) 

•  (j)  All  the  procedures  regarding  the 
securities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 


provisions  of  PTCE  81-6  and  PTCE  82- 
63  as  well  as  the  applicable  banking 
laws  of  the  United  Kingdom  and  the 
Netherlands  and  securities  laws  of  the 
United  States  or  the  United  Kingdom  or 
Japan; 

(k)  ING  Institutional  agrees  to 
indemnify  and  hold  harmless  the  Client 
Plans  in  the  United  States  (including  the 
sponsor  and  fiduciaries  of  such  Client 
Plans)  for  any  transactions  covered  by 
this  exemption  with  ING  Borrowers  so 
that  the  Client  Plans  do  not  have  to 
litigate  in  the  case  of  ING  Borrowers  in 
foreign  jurisdictions  or  sue  ING 
Borrowers  to  realize  on  the 
indemnification.  Such  indemnification 
by  ING  Institutional  is  against  any  and 
all  reasonably  foreseeable  damages, 
losses,  liabilities,  costs,  and  expenses 
(including  attorney's  fees)  which  the 
Client  Plans  may  incur  or  suffer,  arising 
fi-om  any  impermissible  use  by  ING 
Borrowers  of  the  loaned  securities  or 
fi-om  an  event  of  default  arising  from 
ING  Borrowers'  failing  to  deliver  loaned 
securities  in  accordance  with  the 
applicable  Basic  Loan  Agreement  or 
otherwise  failing  to  comply  with  the 
terms  of  such  agreement,  except  to  the 
extent  that  such  losses  or  damages  are 
caused  by  the  Client  Plans'  own 
negligence. 

(1)  If  any  event  of  default  occurs,  ING 
Institutional  prompdy  and  at  its  own 
expense  (subject  to  rights  of  subrogation 
in  the  collateral  and  against  such 
borrower),  will  purchase  or  cause  to  be 
purchased,  for  the  account  of  the  Client 
Plans,  securities  identical  to  the 
borrowed  securities  (or  their  equivalent 
as  discussed  above).  If  the  collateral  is 
insufficient  to  accomplish  such 
purchase,  ING  Institutional  will 
indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 
on  such  amount  and  any  transaction 
costs  incurred  (including  attorney's  fees 
of  the  Client  Plan  for  legal  actions 
arising  out  of  the  default  on  loans  or 
failure  to  properly  indemnify  under  this 
provision).  Alternatively,  if  such 
replacement  securities  cannot  be 
obtained  on  the  open  market,  ING 
Institutional  will  pay  the  Client  Plan  the 
difference  in  U.S.  dollars  between  the 
market  value  of  the  loaned  securities 
and  the  market  value  of  the  related 
collateral  on  the  date  of  the  borrower's 
breach  of  its  obligation  to  return  the 
loaned  securities. 

(2)  If,  however,  the  event  of  default  is 
caused  by  the  ING  Borrower's  failure  to 
return  securities  within  a  designated 
time,  the  Client  Plan  has  the  right  to 
purchase  securities  identical  to  the 
borrowed  securities  and  apply  the 
collateral  to  payment  of  the  purchase 
price  and  any  other  expenses  of  the  Plan 


associated  with  the  sale  and/or 
purchase. 

(1)  The  Client  Plan  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends,  and 
interest  payments  on  the  loaned 
securities,  shares  of  stock  as  a  residt  of 
stock  splits  and  rights  to  purchase 
additional  securities,  or  other 
distributions. 

(m)  Prior  to  any  Client  Plan's  approval 
of  the  lending  of  its  securities  to  any 
ING  Borrower,  a  copy  of  the  notice  of 
proposed  exemption  and  a  copy  of  the 
final  exemption,  if  granted,  will  be 
provided  to  such  Client  Plan. 

(n)  Each  Client  Plan  receives  monthly 
reports  with  respect  to  the  securities 
lending  treinsactions,  including  but  not 
limited  to  the  information  described 
below  in  representation  number  19  of 
the  Summary  of  Facts  and 
Representations,  so  that  an  independent 
Client  Plan  Fiduciary  may  monitor  such 
transactions  with  the  ING  Borrowers. 

(0)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  ING  Borrowers; 
provided,  however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  29  CFR  2510.3-101 
(the  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  ING  Borrowers, 
the  foregoing  $50  million  requirement 
shall  be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiUate 
of  the  employer,  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amoimt  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations,  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 


the  ING  Borrowers,  the  foregoing  $50 
million  requirement  is  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  plan  with 
respect  to  which  the  fiduciar\' 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fidiiciary  is  the 
employer  maintaining  such  plan  or  an 
employee  organization  whose  members 
are  covered  by  such  plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(A)  Has  full  investment  responsibility 
with  respect  to  Client  Plan  assets 
invested  therein;  and 

(B)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amouirt 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  must  be 
formed  for  the  sole  purpose  of  making 
loans  of  securities.) 

(p)  With  respect  to  any  calendar 
quarter,  at  least  50  percent  (50%)  or 
more  of  the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Client  Plans  will  be  to  unrelated 
borrowers,  unless  the  Client  Plan  has 
entered  into  an  Exclusive  Borrowing 
Arrangement  with  the  ING  Borrowers. 

(q)  In  addition  to  the  above,  all  loans 
involving  Foreign  Borrowers,  as  defined 
in  Section  ID  (c),  below,  must  satisfy  the 
following  supplemental  requirements: 

(1)  Sucli  Foreign  Borrower  is  a  bank 
which  is  regidated  by  both  the  Dutch 
Central  Bank  (De  Nederlandsche  Bank 
or  DNB)  and  the  Financial  Services 
Authority  (FSA)  of  the  United  Kingdom 
or  must  be  a  registered  broker-dealer 
subject  to  regulation  by  either  the 
Securities  and  Futures  Authority  of  the 
United  Kingdom  (the  SFA)  or  the 
Ministry  of  Finance  (the  MOF)  and  the 
Tokyo  Stock  Exchange  . 

(2)  Such  Foreign  Borrower  must  be  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  Securities  and 
Exchange  Act  of  1934  (the  1934  Act) 
which  provides  for  foreign  broker- 
dealers  a  limited  exemption  from 
United  States  registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  United  States 
dollar-denominated  securities  or  letters 
of  credit; 

(4)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  securities 
lending  agreements  (either  the  Basic 
Loan  Agreement  under  Plan  A  or  the 
Exclusive  Borrowing  Arrangement 
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under  Plan  B)  is  maintained  in  the 
United  States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404(b)-l:  and 

(5)  Prior  to  entering  a  transaction 
involving  a  Foreign  Borrower,  the 
applicable  Foreign  Borrower  must — 

(A)  Agree  to  submit  to  the  jvirisdiction 
of  the  United  States; 

(B)  Agree  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  {the  Process 
Agent); 

(C)  Consent  to  service  of  process  on 
the  Process  Agent;  and 

(D)  Agree  that  enforcement  by  a  Client 
Plan  of  the  indemnity  provided  by  ING 
Institutional  will  occur  in  the  United 
States  courts; 

(r)  ING  maintains  or  causes  to  be 
maintained  within  the  United  States  for 
a  period  of  six  (6)  years  from  the  date 
of  each  securities  lending  transaction,  in 
a  manner  that  is  convenient  and 
accessible  for  audit  and  examination, 
such  records  as  are  necessary  to  enable 
the  persons  described  in  Section  II  (s){l) 
below  to  determine  whether  the 
conditions  of  this  exemption,  if  granted, 
have  been  met;  except  that — 

(1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
ING  or  the  other  ING  Borrowers,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  no  party  in  interest  with  respect  to 
an  employee  benefit  plan,  other  than 
ING  or  the  other  ING  Borrowers,  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  imder  section  502(i)  of  the  Act, 
or  to  the  taxes  imposed  by  section  4975 
(a)  or  (b)  of  the  Code,  if  such  records  are 
not  maintained,  or  arc  not  available  for 
examination  as  required  by  Section 
U(s)(l).  below. 

(s)(l)  Except  as  provided  in 
subparagraph  (2)  of  this  Section  n(s)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
Section  II(r),  above,  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normaJ  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the 
Securities  and  Exchange  Commission 
(SEC); 

(B)  Any  fiduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Client  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  employer;  and 


(D)  Any  participant  or  beneficiary  of 
any  participating  Client  Plan,  or  any 
duly  authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)-(D)  of  Section  II(s)(l) 
shall  be  authorized  to  examine  trade 
secrets  of  ING  or  the  other  ING 
Borrowers,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III — Definitions 

For  purposes  of  this  proposed 
exemptioq, 

(a)  The  term  "affiliate"  of  another 
person  shall  include: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  employee,  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  such  other  person  or  any 
partner  in  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director,  employee  or  in  which  such 
person  is  a  partner. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term,  "Foreign  Borrower  or 
Foreign  Borrowers"  means:  (1)  ING 
Bank  London  or  any  successor  in 
interest  bank  subject  to  the  laws  of  the 
United  Kingdom  and  the  Netherlands; 
(2)  ING  London;  (3)  ING  Japan;  and  (4) 
any  broker-dealer  that,  now  or  in  the 
future,  is  an  affiliate  of  ING  which  is 
subject  to  regulation  under  the  laws  of 
the  United  States  or  the  United 
Kingdom  or  )apan. 

Summary  of  Facts  and  Representations 

1.  The  ING  Groep  N.V.  (the  ING 
Groep)  is  a  publicly  held  Dutch 
corporation  with  slightly  under  one 
billion  shares  outstanding  as  of 
December  31,  1998.  American 
Depository  Receipts  of  the  ING  Groep 
are  traded  on  the  New  York  Stock 
Exchange."  In  addition,  the  shares  of  the 
ING  Groep  are  traded  on  the  Amsterdam 
Stock  Exchange. 

2.  ING  Barings  LLC  (ING),  a  Delaware 
limited  liability  corporation,  is  an 
indirect  wholly-owned  subsidiary  of  the 
ING  Groep.  ING  is  a  full  service 
investment  firm  serving  institutional, 
corporate,  and  high  net  worth 
individual  clients.  ING  is  registered 
with  the  SEC  and  is  a  member  of  all 


^  As  such,  shares  of  the  ING  Groep  are  registered 
pursuant  to  section  12lb)  of  the  1934  Act. 


principal  securities  exchanges  in  the 
United  States,  including,  but  not  limited 
to,  the  New  York  Stock  Exchange,  the 
American  Stock  Exchange,  as  well  as 
the  National  Association  of  Securities 
Dealers,  Inc.  As  of  March  31,  2000,  ING 
had  $17,746  billion  in  assets. 

ING,  acting  as  principal,  borrows 
securities  from  institutions  and  either 
utilizes  such  securities  to  satisfy  its  owm 
needs,  or  re-lends  these  securities  to 
brokerage  firms  and  other  entities.  The 
average  amount  of  securities  on  loan  to 
ING  during  the  month  of  March  2000, 
was  approximately  $11,356  billion,  and 
the  average  amount  of  securities  being 
lent  by  ING  during  March  2000,  was 
approximately  $7,986  billion.  It  is 
represented  that  in  making  securities 
loans,  ING  carefully  reviews  the  credit- 
worthiness of  its  counter-parties  and 
conforms  to  the  requirements  of 
Regulation  T,  as  promulgated  by  the 
U.S.  Federal  Reserve  Board.  , 

3.  ING  Institutional,  an  indirect 
wholly-owned  subsidiary  of  the  ING 
Groep  and  an  affiliate  of  ING,  is 
organized  as  a  limited  purpose  trust 
company  licensed  by  the  New  York 
State  Banking  Department.  ING 
Institutional  has  its  principal  executive 
offices  in  New  York,  New  York.  ING 
Institutional  acts  as  a  securities  lending 
agent  and  provides  securities  lending 
services  for  Client  Plans  and  other 
entities.  ING  Institutional  may  also  be 
retained  from  time  to  time  by  primary 
securities  lending  agents  to  provide 
securities  lending  services  in  a  sub-' 
agent  capacity  with  respect  to  portfolio 
seciu-ities  of  clients  of  such  primary 
securities  lending  agents.  As  a  securities 
lending  sub-agent,  ING  Institutional's 
role  (i.e.,  negotiating  the  terms  of  the 
loans  with  borrowers  pursuant  to  a 
client-approved  form  of  a  loan 
agreement,  and  monitoring  receipt  of, 
and  marking-to-market,  the  required 
collateral)  parallels  those  under  the 
securities  lending  transactions  for 
which  ING  Institutional  acts  as  a 
primary  lending  agent  on  behalf  of  its 
own  clients. 

4.  ING  Bank  N.V.,  a  direct  subsidiary 
of  the  ING  Groep,  is  a  Dutch 
incorporated  public  limited  liability 
company  regiilated  by  the  DNB.  As  of 
December  31,  1999,  ING  Bank  N.V.  had 
total  assets  of  approximately  EUR 
349,618  million  and  shareholder's 
equity  of  approximately  EUR  13,212 
million.  ING  Bank  London,  a  branch  of 
ING  Bank  N.V.,  is  authorized  to  conduct 
a  banking  business  in  the  United 
Kingdom. 

5.  ING  London,  an  indirect  subsidiary 
of  the  ING  Groep,  is  an  English 
company  registered  with  the  Registrar  of 
Companies  for  England  and  Wales.  ING 


London  is  also  an  international 
investment  banking  organization.  As  of 
December  31,  1999,  ING  London  had 
total  assets  of  approximately 
2,595,477,000  poimds.  ING  London  is 
authorized  to  conduct  an  investment 
business  in  and  from  the  United 
Kingdom  as  a  broker-dealer. 

6.  ING  Japan  is  an  indirect  subsidiary 
of  the  ING  Groep.  As  of  December  31, 
1999.  ING  Japan  had  total  assets  of 
approximately  39  billion  yen.  ING  Japan 
is  a  Japanese  company  authorized  to 
conduct  an  investment  business  in 
Japan  as  a  broker-dealer. 

7.  Brokers  and  other  entities, 
including  banks,  often  need  to  borrow  a 
particular  security  for  certain  periods  of 
time  in  order  to  satisfy  deliveries  in 
cases  of  short  sales,  or  in  cases  where  a 
broker,  bank,  or  other  entity  fails  to 
receive  securities  which  it  in  tiurn  is 
required  to  deliver.  An  institutional 
investor,  such  as  a  pension  fund,  lends 
securities  in  its  portfolio  to  a  broker- 
dealer,  a  bank,  or  other  entity  to  earn  a 
fee  in  addition  to  any  interest, 
dividends,  or  other  distributions  paid 
on  the  loaned  securities.  The  lender 
generally  requires  that  the  security  loans 
be  fully  collateralized.  In  this  regard,  the 
collateral  usually  is  cash  or  high  quality 
liquid  securities  issued  by  the  U.S. 
Government,  Federal  Agency 
obligations,  or  certain  bank  letters  of 
credit.  When  the  collateral  is  cash,  the 
lender  generally  invests  the  cash  and 
rebates  a  portion  of  the  earnings  on  such 
cash  collateral  to  the  borrower.  The  fee 
received  by  the  lender  is  the  difference 
between  the  earnings  on  the  cash 
collateral  and  the  amount  of  the  rebate 
that  is  paid  to  the  borrower.  When  a 
securities  loan  is  collateralized  with 
U.S.  Government  or  Federal  Agency 
seciu-ities  or  with  letters  of  credit  issued 
by  a  bank,  the  fee  is  paid  directly  by  the 
borrower  to  the  lender. 

Institutional  investors  often  utilize  the 
services  of  an  agent  in  performing 
securities  lending  transactions.  The 
lending  agent  is  also  paid  a  fee  for  its 
services  that  may  be  a  percentage  of  the 
income  earned  by  the  investor  from 
lending  its  securities.  The  essential 
functions  which  define  a  securities 
lending  agent  are  identifying 
appropriate  borrowers  of  securities  and 
negotiating  loan  terms  with  the 
borrowers.  Certain  services  that  are 
ancillary  to  securities  lending  include 
monitoring  the  level  of  collateral,  the 
value  of  loaned  securities,  and  in  some 
instances,  investing  the  collateral. 

8.  The  applicants  request  an 
individual  administrative  exemption  for 
the  lending  of  securities  owned  by 
Client  Plans,  with  respect  to  which  IITC 
acts  as  a  directed  trustee  or  custodian 


and/or  securities  landing  agent  (or  sub- 
agent), ^o  to  the  ING  Borrowers  following 
disclosure  to  the  Client  Plans  of  IITC's 
affiliation  with  such  ING  Borrowers, 
under  either  of  two  arrangements — 
described  as  Plan  A  and  Plan  B.  The 
applicants  also  request  an  individual 
administrative  exemption  for  the  receipt 
of  compensation  by  IITC  in  connection 
with  such  securities  lending 
transactions.  Neither  IITC  nor  the  ING 
Borrowers  will  have  discretionary 
authority  or  control  over  the  Client 
Plans'  decisions  concerning  the 
acquisition  or  disposition  of  securities 
available  for  lending.  However,  because 
IITC  under  the  Plan  A  arrangement  and 
the  ING  Borrowers  under  the  Plan  B 
arrangement  (as  discussed  further 
below),  will  have  discretion  with 
respect  to  whether  there  is  a  loan  of  the 
Client  Plans'  securities  to  the  ING 
Borrowers,  the  lending  of  securities  to 
the  ING  Borrowers  imder  such 
arrangements  may  be  outside  the  scope 
of  relief  provided  by  PTCE  81-6  and 
PTCE  82-63." 

Plan  A 

9.  As  noted  above,  the  agreement  by 
IITC  to  provide  securities  lending 
services,  as  agent,  to  a  Client  Plan  will 
be  embodied  in  the  Agency  Agreement. 
In  the  case  of  the  Plan  A  arrangement, 
where  IITC  acts  as  the  securities  lending 
agent,  the  Client  Plan  Fiduciary  who  is 
independent  of  IITC  and  the  ING 
Borrower  will  sign  the  Agency 
Agreement  with  IITC  before  the  Client 
Plan  participates  in  IITC's  securities 
lending  program.  Further,  the  Client 
Plan  and  IITC  will  agree  to  an 
arrangement  under  which  IITC  will  be 
compensated  for  its  services  as  the 
lending  agent  prior  to  the  '- 

commencement  of  any  lending  activity. 
The  Client  Plan  may  terminate  the 


'"Future  references  to  IITC's  performance  of 
services  as  securities  lending  agent  should  be 
deemed  to  include  its  parallel  performance  as  a 
securities  lending  sub-agent,  and  references  to  the 
Client  Plans  should  be  deemed  to  include  those 
plans  for  which  IITC  is  acting  as  a  sub-agent  with 
respect  to  securities  lending  activities,  unless 
otherwise  speciflcally  indicated  or  by  the  context  of 
reference. 

' '  PTCE  81-6  provides  an  exemption  under 
certain  conditions  from  section  406(a)(1)(A)  through 
(D)  of  the  Act  and  the  corresponding  provisions  of 
section  4975(c)  of  the  Code  for  the  lending  of 
securities  that  are  assets  of  an  employee  benefit 
plan  to  certain  broker-dealers  or  banks  which  are 
parties  in  interest. 

PTCE  82-63  provides  an  exemption  under 
specified  conditions  from  section  406(b)(1)  of  the 
Act  and  section  4975(c)(1)(E)  of  the  Code  for  the 
payment  of  compensation  to  a  plan  fiduciary  for 
services  rendered  in  connection  with  loans  of  plan 
assets  that  are  securities.  PTCE  82-63  permits  the 
payment  of  compensation  to  a  plan  fiduciary  for  the 
provision  of  securities  lending  services  only  if  the 
loan  of  securities  itself  is  not  prohibited  under 
section  406(a)  of  the  Act. 


Agency  Agreement  at  any  time,  without 
penalty,  on  no  more  than  five  (5) 
business  days'  notice. 

The  Agency  Agreement  will,  among 
other  things,  describe  the  operation  of 
the  securities  lending  program, 
prescribe  the  form  of  the  securities  loan 
agreement  to  be  entered  into  on  behalf 
of  the  Client  Plan  with  the  borrowers, 
and  identify  the  securities  which  are 
available  to  be  lent,  the  required 
collateral,  and  daily  marking-to-market. 
The  Agency  Agreement  will  set  forth  the 
basis  and  rate  for  IITC's  compensation 
from  the  Client  Plan  for  the  performance 
of  securities  lending  services.  Further, 
the  Agency  Agreement  will  contain 
provisions  regarding  designation  by  the 
Client  Plan  of  a  list  of  permissible 
borrowers,  including  the  ING 
Borrowers.  Specifically,  the  Client  Plan 
will  acknowledge  that  the  ING 
Borrowers  are  affiliates  of  IITC. 
Pursuant  to  the  Agency  Agreement,  IITC 
will  represent  to  each  Client  Plan  that 
each  loan  made  to  ING  Borrowers  on 
behalf  of  such  Client  Plan  will  be  at 
market  rates,  and  in  no  event  will  such 
rates  be  less  favorable  to  the  Client  Plan 
than  a  loan  of  such  seciu-ities  made  at 
the  same  time  and  under  the  same 
circumstances  to  an  unaffiliated 
borrower. 

10.  When  IITC  is  lending  securities 
under  a  sub-agency  arrangement,  before 
the  Client  Plan  participates  in  the 
securities  lending  program,  the  primary 
lending  agent  will  enter  into  the 
Primary  Lending  Agreement  with  a 
Client  Plan  Fiduciary,  who  is 
independent  of  such  primary  lending 
agent,  IITC,  and  the  ING  Boirowers.  The 
Client  Plan  may  terminate  the  Primary 
Lending  Agreement  at  any  time,  without 
penalty,  on  no  more  than  five  (5) 
business  days'  notice. 

The  Primary  Lending  Agreement  will 
contain  substantive  provisions  akin  to 
those  in  the  Agency  Agreement 
described  above,  relating  to  the 
description  of  the  operation  of  the 
securities  lending  program,  the  use  of  an 
approved  form  of  securities  loan 
agreement,  the  identification  of 
securities  which  are  available  to  be  lent, 
the  required  collateral,  daily  marking-to- 
market,  and  the  provision  of  a  list  of 
approved  borrowers,  including  the  ING 
Borrowers.  The  Primary  Lending 
Agreement  will  specifically  authorize 
the  primary  lending  agent  to  appoint 
sub-agents,  including  IITC,  to  facilitate 
its  performance  of  securities  lending 
agency  functions. 

Where  IITC  is  to  act  as  a  sub-agent, 
the  Primary  Lending  Agreement  will 
expressly  disclose  such  fact.  The 
Primar}'  Lending  Agreement  will  also 
set  forth  the  basis  and  rate  for  the 
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primary  lending  agent's  compensation 
from  the  Client  Plan  for  the  performance 
of  securities  lending  services.  Further, 
such  agreement  will  authorize  the 
primary  lending  agent  to  pay  a  portion 
of  its  fee,  as  the  primary  lending  agent 
determines  in  its  sole  discretion,  to  any 
sub-agent(s),  including  IITC,  that  the 
primary  lending  agent  retains  pursuant 
to  the  authority  granted  under  such 
agreement. 

Pursuant  to  its  authority  to  appoint 
sub-agents,  the  primary  lending  agent 
will  enter  into  a  securities  lending  sub- 
agency  agreement  (the  Sub- Agency 
Agreement)  with  IITC  under  which  the 
primary  lending  agent  will  retain  and 
authorize  IITC,  as  sub-agent,  to  lend 
securities  of  the  primary  lending  agent's 
clients,  subject  to  the  same  terms  and 
conditions  as  are  specified  in  the 
Primary  Lending  Agreement.  Thus,  for 
example,  the  form  of  securities  loan 
agreement  will  be  the  same  as  that 
approved  by  the  Client  Plan  Fiduciary 
in  the  Primary  Lending  Agreement,  and 
the  list  of  permissible  borrowers  under 
the  Sub-Agency  Agreement  (which  will 
include  the  ING  Borrowers)  will  be 
limited  to  those  approved  borrowers 
listed  as  such  under  the  Primary 
Lending  Agreement. 

The  Sub- Agency  Agreement  will 
contain  provisions  that  are  in  substance 
comparable  to  those  which  would 
appear  in  the  Agency  Agreement  in 
situations  where  IITC  is  the  primary 
lending  agent.  In  this  regard,  IITC  will 
make  the  same  representation  in  the 
Sub- Agency  Agreement  with  respect  to 
arm's-length  dealings  with  the  ING 
Borrowers.  The  Sub-Agency  Agreement 
will  also  set  forth  the  basis  and  rate  for 
nTC's  compensation  to  be  paid  by  the 
primary  lending  agent. 

1 1 .  IITC,  acting  as  securities  lending 
agent  for  the  Client  Plans,  will  negotiate 
the  Basic  Loan  Agreement  and  any 
modifications  thereto  with  the  ING 
Borrowers  on  behalf  of  the  Client  Plans. 
The  Basic  Loan  Agreement  will  set  forth 
the  basis  for  compensation  to  the  Client 
Plan  for  lending  securities  to  the  ING 
Borrowers  under  each  category  of 
collateral.  The  Basic  Loan  Agreement 
will  also  contain  a  requirement  that  the 
ING  Borrowers  must  pay  all  transfer  fees 
and  transfer  taxes  related  to  the  seciirity 
loans.  An  independent  Client  Plan 
Fiduciary  will  approve  the  form  of  the 
Basic  Loan  Agreement  before  such 
fiduciary  executes  the  Agency 
Agreement.  Further,  the  Basic  Loan 
Agreement  will  specify,  among  other 
things,  the  right  of  the  Client  Plan  to 
terminate  a  loan  at  any  time  and  the 
Client  Plan's  rights  in  the  event  of  any 
default  by  the  ING  Borrowers. 


12.  Prior  to  making  iny  loans  under 
the  Basic  Loan  Agreement,  the  ING 
Borrower  will  furnish  to  IITC  (assuming 
IITC  does  not  already  possess  such 
statements),  its  most  recent  available 
audited  financial  statements  (and 
unaudited  financial  statements  if  more 
recent  than  such  audited  statements). 
IITC  will,  in  turn,  provide  such 
statements  to  the  Client  Plan  before  the 
independent  Client  Plan  Fiduciary  is 
asked  to  approve  the  terms  of  the  Basic 
Loan  Agreement.  The  terms  of  the  Basic 
Loan  Agreement  will  contain  a 
requirement  that  the  ING  Borrower  must 
give  prompt  notice  at  the  time  of  the 
loan  of  any  material  adverse  changes  in 
its  financial  condition  since  the  date  of 
the  most  recently  furnished  financial 
statements.  If  any  such  changes  have 
taken  place,  IITC  will  request  that  the 
independent  Client  Plan  Fiduciary 
approve  the  loan  in  view  of  the  changed 
financial  condition. 

13.  Each  time  a  Client  Plan  loans 
securities  to  an  ING  Borrower  pursuant 
to  the  Basic  Loan  Agreement,  such  ING 
Borrower  will  execute  a  designation 
letter  specifying  the  material  terms  of 
the  loan,  including  the  securities  to  be 
loaned,  the  required  level  of  collateral, 
and  the  fee  or  rebate  payable,  and  any 
special  delivery  instructions.  The  terms 
of  each  loan  will  be  at  least  as  favorable 
to  the  Client  Plan  as  those  of  a 
comparable  arm's-length  transaction 
between  unrelated  parties. 

14.  To  assure  uniformity  of  treatment 
among  borrowing  brokers  and  to  limit 
the  discretion  IITC  would  have  in 
negotiating  securities  loans  to  the  ING 
Borrowers,  IITC  will  establish  each  day 
a  written  schedule  of  lending  fees  and 
rebate  rates.  In  this  regard,  IITC  will 
adopt  minimum  daily  lending  fees 
payable  by  each  borrower,  including 
ING  Borrowers,  to  IITC  on  behalf  of  the 
Client  Plans  with  respect  to  seciuities 
loans  secured  with  collateral  other  than 
cash  and  will  adopt  maximum  daily 
rebate  rates  payable  to  each  borrower, 
including  the  ENG  Borrowers,  with 
respect  to  securities  loans  secured  with 
cash  collateral.  Loans  to  all  borrowers, 
including  ING  Borrowers,  of  a  given 
security  on  any  day  will  be  made  at 
rebate  rates  or  lending  fees  on  the 
relevant  daily  schedule  or  at  rebate  rates 
or  lending  fees  that  may  be  more 
advantageous  to  the  Client  Plans.  In  no 
case  will  the  loans  be  made  to  ING 
Borrowers  at  rebate  rates  or  lending  fees 
less  advantageous  to  the  Client  Plan 
than  those  on  the  schedule. 

IITC  will  negotiate  on  behalf  of  a 
Client  Plan  rebate  rates  for  loans 
secured  by  cash  collateral  payable  to 
each  borrower,  including  CMG 
Borrowers.  When  a  loan  of  securities  by 


a  Client  Plan  is  collateralized  with  cash, 
IITC,  at  the  Client  Plan's  direction,  will 
either  transfer  such  cash  collateral  to  the 
Client  Plan  or  its  designated  agent  for 
investment.  Alternatively,  IITC  may 
invest  the  cash  in  short-term  securities 
or  interest-bearing  accounts.  In  either 
case,  IITC  will  on  behalf  of  the  Client 
Plan  rebate  a  portion  of  the  earnings  on 
the  cash  collateral  to  the  ING  Borrowers. 
The  rebate  rates,  which  are  established 
for  loans  secured  by  cash  collateral 
made  by  the  Client  Plans,  will  take  into 
account  the  potential  demand  for  the 
loaned  securities,  the  applicable 
benchmark  cost  of  funds  indices 
(typically,  the  U.S.  Federal  Funds  Rate 
established  by  the  Federal  Reserve 
System  (Federal  Fimds),  the  overnight 
"REPO"  '2  rate,  or  the  like),  and  the 
anticipated  investment  retiim  on 
overnight  investments  which  are 
permitted  by  the  Client  Plan  Fiduciary. 
For  example,  where  cash  collateral 
derived  from  an  overnight  loan  is 
intended  to  be  invested  in  a  generic 
repurchase  agreement,  any  rebate  fee 
determined  with  respect  to  an  overnight 
repurchase  agreement  benchmark  will 
be  set  below  the  applicable  "ask" 
quotation  therefor.  For  example,  where 
cash  collateral  is  derived  from  a  loan 
with  an  expected  maturity  date  (term 
loan)  and  is  intended  to  be  invested  in 
instruments  with  similar  maturities,  the 
maximum  rebate  fee  will  be  less  than 
the  investment  return  (assuming  no 
investment  default).  With  respect  to  any 
loan  to  ING  Borrowers,  IITC  will  not 
knowingly  negotiate  a  rebate  rate  with 
respect  to  such  loan  which  over  the 
anticipated  term  of  the  loan  would 
produce  a  zero  or  negative  return  to  the 
Client  Plan  (assuming  no  default  on  the 
investments  related  to  the  cash 
collateral  from  such  loan  where  IITC  has 
investment  discretion  over  the  cash 
collateral).  IITC  represents  that  the 
written  rebate  rate  estabhshed  daily  for 
cash  collateral  under  loans  negotiated 
with  the  ING  Borrowers  will  not  exceed 
the  rebate  rate  which  would  be  paid  to 
a  similarly  situated  unrelated  borrower 
with  respect  to  a  comparable  securities 
lending  transaction. 

Where  the  collateral  consists  of 
obligations  other  than  cash,  the  ING 
Borrowers  will  pay  a  fee  to  the  Client 
Plan  based  on  the  value  of  the  loaned 


'^  An  overnight  "REPO"  is  an  overnight 
repurchase  agreement  that  is  an  arrangement 
whereby  securities  dealers  and  banks  finance  their 
inventories  of  Treasury  bills,  notes,  and  bonds.  The 
dealer  or  bank  sells  securities  to  an  investor  with 
a  temporary  surplus  of  cash,  agreeing  to  buy  them 
back  the  next  day.  Such  transactions  are  settled  in 
immediately  available  Federal  Funds,  usually  at  a 
rate  below  the  Federal  Funds  rate  (the  rate  charged 
by  the  banks  lending  funds  to  each  other). 


securities.  The  lending  fees,  which  are 
established  with  respect  to  loans  made 
by  the  Client  Plans  collateralized  by 
other  than  cash,  will  be  set  daily  to 
reflect  conditions  as  influenced  by 
potential  market  demand.  For  loans 
secured  by  collateral  other  than  cash, 
the  applicable  lending  fee  in  respect  of 
any  outstanding  loan  will  be  reviewed 
daily  by  IITC  for  competitiveness  and 
adjusted,  where  necessary,  to  reflect 
market  terms  and  conditions.  With 
respect  to  any  calendar  quarter,  at  least 
50  percent  (50%)  of  the  securities  loans 
negotiated  on  behalf  of  the  Client  Plans 
will  be  to  borrowers  not  affiliated  with 
HTC,  and  so  the  competitiveness  of  the 
loan  fee  will  be  tested  in  the 
marketplace.  Accordingly,  the 
applicants  state  that  loans  to  the  ING 
Borrowers  should  result  in  a 
competitive  rate  of  income  to  the 
lending  Client  Plan.  At  all  times,  IITC 
will  effect  loans  in  a  prudent  and 
diversified  manner. 

Prior  to  lending  any  securities  to  the 
ING  Borrowers  on  behalf  of  the  Client 
Plan,  IITC  will  disclose  the  method  for 
determining  minimum  daily  lending 
fees  and  maximum  daily  rebate  rates,  as 
described  above,  to  an  independent 
Client  Plan  Fiduciary  for  approval.  The 
method  of  determining  the  actual  daily 
securities  lending  rates  (fees  and 
rebates),  the  minimum  lending  fees 
payable  by  the  ING  Borrowers  and  the 
maximum  rebate  payable  to  the  ING 
Borrowers,  will  be  specified  in  an 
exhibit  attached  to  the  Agency 
Agreement  to  be  executed  between  the 
independent  Client  Plan  Fiduciary  and 
IITC  in  cases  where  IITC  is  the  direct 
securities  lending  agent 

15.  If  IITC  reduces  the  lending  fee  or 
increases  the  rebate  rate  on  any 
outstanding  loan  to  an  ING  Borrower 
(except  for  any  change  resulting  from  a 
change  in  the  value  of  any  index  with 
respect  to  which  the  fee  or  rebate  is 
calculated),  IITC,  by  the  close  of 
business  on  the  date  of  such  adjustment, 
shall  provide  the  independent  Client 
Plan  Fiduciary  with  notice  that  IITC  has 
adjusted  such  fee  or  rebate  to  such 
affiliated  borrower,  and  that  the  Client 
Plan  may  terminate  such  loan  at  any 
time.  nTC  shall  provide  the 
independent  Client  Plan  Fiduciary  with 
such  information  as  may  reasonably  be 
requested  regarding  such  adjustment. 

16.  While  IITC  will  normally  lend 
securities  to  requesting  borrowers  on  a 
"first  come,  first  served"  basis,  as  a 
means  of  assuring  uniformity  of 
treatment  among  borrowing  brokers,  in 
some  cases  it  may  not  be  possible  to 
adhere  to  a  "first  come,  first  served" 
allocation.  This  can  occur  in  instances 
when:  (a)  the  credit  limit  estabhshed  for 


such  "first  in  line"  borrower  by  IITC 
and/or  the  Client  Plan  has  already  been 
satisfied;  (b)  the  "first  in  line"  borrower 
is  not  approved  as  a  borrower  by  a 
particular  Client  Plan  whose  securities 
are  sought  to  be  borrowed;  or  (c)  the 
"first  in  line"  borrower  caimot  be 
ascertained,  as  an  operational  matter, 
because  several  borrowers  spoke  to 
different  representatives  of  CTC  at  or 
about  the  same  time  with  respect  to  the 
same  security.  In  situations  (a)  and  (b), 
above,  loans  would  usually  be  effected 
with  the  "second  in  line"  borrower.  In 
situation  (c),  above,  seciirities  would  be 
allocated  as  equitably  as  practicable 
among  all  eligible  requesting  borrowers. 

17.  nTC  on  behalf  of  a  Client  Plan  will 
receive  collateral  from  ING  Borrowers 
by  physical  delivery,  book  entry  in  a 
U.S.  securities  depository,  wfre  transfer, 
or  similar  means  by  the  close  of 
business  on  or  before  the  day  the  loaned 
securities  are  delivered  to  such  ING 
Borrowers.  The  collateral  will  consist  of 
U.S.  dollars,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instnmientalities.  irrevocable  United 
States  bank  letters  of  credit  issued  by  an 
entity  other  than  the  ING  Borrowers  or 
any  affiliate  thereof,  or  any  combination 
thereof,  or  other  collateral  permitted 
under  PTCE  81-6  (as  amended  from 
time  to  time  or,  alternatively,  any 
additional  or  superceding  class 
exemption  that  may  be  issued  to  cover 
securities  lending  by  employee  benefit 
plans). 

The  market  value  of  the  collateral  on 
the  close  of  business  on  the  business 
day  preceding  the  day  the  loaned 
seciuities  are  delivered  to  the  ING 
Borrowers  will  be  at  least  102  percent 
(102%)  of  the  then  market  value  of  the 
loaned  securities.  The  Basic  Loan 
Agreement  will  give  the  Client  Plan  a 
continuing  security  interest  in  and  a 
lien  on  the  collateral.  IITC  will  monitor 
the  level  of  the  collateral  daily.  If  the 
market  value  of  the  collateral  falls  below 
100  percent  (100%),  IITC  will  require 
the  ING  Borrower  to  deliver  by  the  close 
of  business  the  next  day  sufficient 
additional  collateral  to  bring  the  level 
back  to  at  least  102  percent  (102%). 

18.  Subject  to  the  terms  and 
conditions  of  the  Agency  Agreement  (or 
the  Primary  Lending  Agreement),  IITC 
will  invest  and  reinvest  all  or 
substantially  all  cash  collateral  in 
approved  investments  designated  by  the 
applicable  Client  Plan  and  identified  on 
a  schedule  attached  to  the  relevant 
agreement.  All  approved  investments 
made  by  IITC  will  be  for  the  sole 
accoimt  and  risk  of  the  applicable  Ghent 
Plan.  From  time  to  time,  the  Client  Plan 
may  instruct  IITC  in  writing  not  to  make 


an  approved  investment  with  a  certain 
coimter-party,  or  through  a  particular 
financial  institution  or  intermediary. 
Alternatively,  the  Client  Plan  may  also 
retain  the  right  to  directly  control  the 
reinvestment  of  the  cash  collateral. 

19.  Each  Ghent  Plan  participating  in 
the  lending  program  will  be  sent  a 
monthly  transaction  report.  The 
monthly  report  will  list  for  a  specified 
period  all  outstanding  or  closed 
seciuities  lending  transactions.  The 
report  will  identify  for  each  open  loan 
position,  the  securities  involved,  the 
value  of  the  seciurity  for  coUateralization 
purposes,  the  current  value  of  the 
collateral,  the  rebate  or  loan  premium 
(as  the  case  may  be)  at  which  the 
security  is  loaned,  and  the  number  of 
days  the  security  has  been  on  loan.  At 
the  request  of  the  Client  Plan,  such  a 
report  will  be  provided  on  a  weekly  or 
daily  basis,  rather  than  a  monthly  basis. 
Also,  upon  request  of  the  Client  Plan, 
IITC  will  provide  the  Client  Plan  with 
daily  confirmations  of  securities  lending 
transactions. 

In  order  to  provide  the  means  for 
monitoring  lending  activity,  rates  on 
loans  to  the  ING  Borrowers  compared 
with  loans  to  other  brokers,  and  the 
level  of  collateral  on  such  loans,  it  is 
represented  that  the  monthly  report  will 
show,  on  a  daily  basis,  the  market  value 
of  all  outstanding  loans  of  securities  to 
the  ING  Borrowers  and  to  other 
borrowers.  Further,  the  monthly  report 
will  state  the  daily  fees  where  collateral 
other  than  cash  is  utilized  and  will 
specify  the  details  used  to  establish  the 
daily  rebate  payable  to  all  brokers  where 
cash  is  used  as  collateral.  The  monthly 
report  also  will  state,  on  a  daily  basis, 
the  rates  at  which  securities  are  loaned 
to  the  ING  Borrowers  compared  with  the 
rates  at  which  securities  are  loaned  to 
other  brokers.  This  statement  will  give 
each  independent  Client  Plan  Fiduciary 
information  that  can  be  compared  to 
that  contained  in  the  daily  rate 
schedule. 

20.  Under  the  Plan  A  arrangement 
and,  in  some  instances,  under  the  Plan 
B  arrangement  (see  paragraph  21,  below, 
for  the  types  of  lending  services  which 
may  be  provided  to  the  Client  Plans  by 
IITC  imder  Plan  B  arrangement),  the 
Client  Plan  will  pay  a  fee  to  IITC  for 
providing  lending  services  to  the  Client 
Plan,  which  will  reduce  the  income 
earned  by  the  Client  Plan  from  lending 
its  securities  to  the  ING  Borrowers.  The 
Client  Plan  and  IITC  will  agree  in 
advance  to  this  fee,  which  will  represent 
a  percentage  of  the  income  the  Client 
Plan  earns  from  its  lending  activities. 
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PlanB 

21.  With  respect  to  Plan  B,  the  ING 
Borrowers  will  directly  negotiate  an 
Exclusive  Borrowing  Arrangement  with 
a  fiduciary  of  a  plan,  including  Client 
Plans  for  which  ITTC  serves  as  directed 
trustee  or  custodian,  where  such 
fiduciary  is  independent  of  the  ING 
Borrower  and  IITC.  Under  the  Exclusive 
Borrowing  Arrangement,  the  ING 
Borrower  will  have  exclusive  access  for 
a  specified  period  of  time  to  borrow 
securities  of  the  Client  Plan  pursuant  to 
certain  conditions.  ITTC  will  not 
participate  in  the  negotiation  of  the 
Exclusive  Borrowing  Arrangement.  The 
involvement  of  HTC,  if  any,  will  be 
limited  to  such  activities  as  holding 
securities  available  for  lending, 
handling  the  movement  of  borrowed 
securities  and  collateral,  and  investing 
or  depositing  any  cash  collateral  and 
supplying  the  Client  Plans  with  certain 
reports.  The  applicants  represent  that, 
under  an  Exclusive  Borrowing 
Arrangement,  neither  the  ING  Borrower 
nor  IITC  will  perform  for  the  relevant 
Client  Plan  the  functions  which 
constitute  the  essential  functions  of  a 
securities  lending  agent. 

22.  Upon  delivery  of  loaned  securities 
to  the  ING  Borrower,  ITTC,  or  another 
custodian  on  behalf  of  the  Client  Plan, 
will  receive  from  the  ING  Borrower  on 
the  same  day  by  physical  delivery,  book 
entry  in  a  U.S.  securities  depository, 
wire  transfer,  or  simdar  means  collateral 
consisting  of  U.S.  dollars,  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies  or 
instrumentalities,  irrevocable  United 
States  bank  letters  of  credit  issued  by  an 
entity  other  than  the  ING  Borrowers,  or 
any  combination  thereof,  or  other 
collateral  permitted  luider  PTCE  81-6 
(as  amended  from  time  to  time  or, 
alternatively,  any  additional  or 
superceding  class  exemption  that  may 
be  issued  to  cover  securities  lending  by 
employee  benefit  plans). 

The  market  value  of  the  collateral  at 
the  close  of  business  on  the  business 
day  preceding  the  day  the  loaned 
securities  are  delivered  to  the  ING 
Borrower  will  be  at  least  102  percent 
(102%)  of  the  then  market  value  of  the 
loaned  seciuities.  ITTC  or  such  other 
custodian  will  monitor  the  level  of  the 
collateral  daily.  If  the  market  value  of 
the  collateral  falls  below  100  percent 
(100%)  of  that  of  the  loaned  seciirities, 
the  ING  Borrower  will  deliver  sufficient 
additional  collateral  on  the  following 
day  such  that  the  market  value  of  all 
collateral  will  equal  at  least  102  percent 
(102%)  of  the  market  value  of  the 
loaned  securities.  The  ING  Borrower  or, 
in  the  case  of  some  Client  Plans,  IITC, 


will  provide  a  weekly  report  to  the 
Client  Plan  showing,  on  a  daily  basis, 
the  aggregate  market  value  of  all 
outstanding  security  loans  to  the  ING 
Borrower,  and  the  aggregate  market 
value  of  the  collateral. 

23.  Before  entering  into  an  Exclusive 
Borrowing  Arrangement,  the  ING 
Borrower  will  furnish  to  the  Client  Plan, 
if  such  plan  does  not  already  possess 
such  statements,  the  most  recent 
publicly  available  audited  and 
unaudited  statements  of  its  financial 
condition,  as  well  as  any  other  publicly 
available  information  which  the  ING 
Borrower  believes  is  necessary  for  the 
Client  Plan  to  determine  whether  to 
enter  into  or  renew  the  arrangement, 
and  a  copy  of  the  final  exemption,  if 
granted,  together  with  this  proposed 
exemption.  The  Exclusive  Borrowing 
Arrangement  will  contain  a  requirement 
that  the  ING  Borrower  must  give  prompt 
notice  at  the  time  of  a  loan  of  any 
material  adverse  changes  in  financial 
condition  of  the  ING  Borrower  since  the 
date  of  the  most  recently  furnished 
financial  statements.  All  the  procedures 
under  the  Exclusive  Borrowing 
Agreement  will  conform  to  the 
applicable  provisions  of  PTCE  81-6  and 
PTCE  82-63  and  will  be  in  compliance 
with  the  applicable  banking  laws  of  the 
United  Kingdom  and  the  Netherlands, 
and  the  securities  laws  of  the  United 
States,  the  United  Kingdom  or  )apan. 

24.  In  exchange  for  the  exclusive  right 
to  borrow  certain  securities  from  a 
Client  Plan,  an  ING  Borrower  will  pay 
such  Client  Plan  either  a  flat  fee.  or  a 
minimum  flat  fee  plus  a  percentage 
(negotiated  at  the  time  the  Exclusive 
Borrowing  Arrangement  is  entered  into) 
of  the  total  balance  outstanding  of 
borrowed  securities,  or  a  percentage  of 
the  total  balance  outstanding  without 
any  flat  fee.  A  percentage  may  be 
established  by  reference  to  an  objective 
formiUa.  The  ING  Borrower  and  the 
independent  Client  Plan  Fiduciary  may 
agree  that  different  fee  arrangements 
will  apply  to  different  securities  or 
different  groups  of  securities.  Any 
change  in  the  rate  paid  to  the  Client 
Plan  will  require  the  written  consent  of 
the  independent  Client  Plan  Fiduciary. 
However,  such  Client  Plan's  consent 
will  be  presumed  where  the  rate 
changes  pursuant  to  an  objective 
formula.  In  such  instances,  an 
independent  Client  Plan  Fiduciary  must 
be  notified  at  least  24  hours  in  advance 
of  the  rate  change,  and  the  independent 
Client  Plan  Fiduciary  must  not  object  in 
writing  to  such  change,  prior  to  the 
effective  date  of  the  change.  Under  this 
fee  arrangement,  all  earnings  generated 
by  the  cash  collateral  will  be  retvuned 
to  the  ING  Borrower.  The  Client  Plan 


will  receive  credit  for  all  interest, 
dividends,  or  other  distributions  on  any 
borrowed  securities.  In  addition,  under 
some  arrangements,  the  earnings  on  the 
collateral  due  to  the  ING  Borrower,  and 
the  dividends,  interest,  and  other 
distributions  on  the  borrowed  securities 
payable  to  the  Client  Plan  may  be  offset 
against  each  other,  so  that  only  a  net 
amount  will  be  returned  to  the  ING 
Borrower. 

25.  Either  party  may  terminate  the 
Exclusive  Borrowing  Arrangement  and/ 
or  any  outstanding  securities  loan  at  any 
time.  Upon  termination  of  any  securities 
loan,  the  ING  Borrower  will  deliver  any 
borrowed  securities-back  to  the  Client 
Plan  within  five  (5)  business  days  of 
written  notice  of  termination. 

26.  With  regard  to  those  Client  Plans 
for  which  IITC  provides  custodial, 
clearing,  and/or  reporting  functions 
relative  to  securities  lending 
transactions,  IITC  and  an  independent 
Client  Plan  Fiduciary  and  the  ING 
Borrowers  will  agree  in  advance  and  in 
writing  to  any  fee  that  IITC  is  to  receive 
for  such  services.  Such  fees,  if  any, 
would  be  fixed  fees  (e.g.,  IITC  might 
negotiate  to  receive  a  fixed  percentage  of 
the  value  of  the  assets  with  respect  to 
which  it  performs  these  services,  or  to 
receive  a  stated  dollar  amount)  and  any 
such  fee  would  be  in  addition  to  any  fee 
IITC  has  negotiated  to  receive  from  any 
such  Client  Plan  for  stcmdard  custodial 
or  other  services  unrelated  to  the 
seciu-ities  lending  activity.  The 
arrangement  for  IITC  to  provide  such 
functions  relative  to  loans  of  securities 
to  the  ING  Borrower  will  be  terminable 
by  the  Client  Plan  within  five  (5) 
business  days  of  receipt  of  written 
notice  without  penalty  to  the  Client 
Plan,  except  for  the  return  to  the  ING 
Borrower  of  a  part  of  any  flat  fee  paid 
by  such  ING  Borrower  to  the  Client 
Plan,  if  the  Client  Plan  has  also 
terminated  its  Exclusive  Borrowing 
Arrangement  with  the  ING  Borrower. 
Before  entering  into  an  agreement  with 
the  Client  Plan  to  provide  such 
functions  relative  to  loans  of  securities 
to  the  ING  Borrower,  IITC  will  furnish 
to  the  Client  Plan  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  Client  Plan  to 
determine  whether  to  enter  into  or 
renew  the  Exclusive  Borrowing 
Arrangement. 

27.  The  conditions  of  this  exemption, 
if  granted,  will  provide  adequate 
safeguards  for  the  Client  Plans  which 
engage  in  securities  lending 
transactions.  Under  the  terms  of  this 
proposed  exemption,  only  Client  Plans 
with  total  assets  having  an  aggregate 
market  value  of  at  least  $50  million  are 
permitted  to  lend  securities  to  the  ING 


Borrowers,  as  measured  in  accordance 
with  Section  I(o)  of  this  proposed 
exemption.  This  restriction  is  intended 
to  assure  that  any  lending  to  the  ING 
Borrowers  will  be  monitored  by  an 
independent  Client  Plan  Fiduciary  of 
above  average  experience  and 
sophistication  in  matters  of  this  kind 
who  is  acting  on  behalf  of  a  Client  Plan. 

Further,  safeguards  are  provided  in 
that  for  any  transactions  with  ING 
Borrowers  covered  by  this  proposed 
exemption,  ING  Institutional,  a  U.S. 
affiliate  of  ING.  has  agreed  to  indemnify 
and  hold  harmless  the  Client  Plans  in 
the  United  States  (including  the  sponsor 
and  fiduciaries  of  such  Client  Plans)  so 
that  the  Client  Plans  will  not  have  to 
litigate  in  the  case  of  ING  Borrowers  in 
foreign  jurisdictions  or  sue  ING 
Borrowers  to  realize  on  the 
indemnification.  Such  indemnification 
by  ING  Institutional  protects  the  Client 
Plans  against  any  and  all  reasonably 
foreseeable  damages,  losses,  liabilities, 
costs,  and  expenses  (including 
attorney's  fees)  which  such  plans  may 
incur  or  suffer,  arising  from  any 
impermissible  use  by  ING  Borrowers  of 
the  loaned  securities  or  from  an  event  of 
default  arising  from  an  ING  Borrower's 
fciilure  to  deliver  loaned  securities  in 
accordance  with  the  applicable  Basic 
Loan  Agreement  or  otherwise  failing  to 
comply  with  the  terms  of  such 
agreement.  If  any  event  of  default 
occurs,  ING  Institutioncd  promptly  and 
at  its  own  expense  (subject  to  rights  of 
subrogation  in  the  collateral  and  against 
such  borrower),  will  purchase  or  cause 
to  be  purchased,  for  the  account  of  the 
Client  Plans,  securities  identical  to  the 
borrowed  securities  (or  their 
equivalent).  Alternatively,  if  such 
replacement  securities  cannot  be 
obtained  on  the  open  market.  ING 
Institutional  will  pay  the  Client  Plan  the 
difference  in  U.S.  dollars  between  the 
market  value  of  the  loaned  securities 
and  the  market  value  of  the  related 
collateral,  on  the  date  of  the  borrower's 
breach  of  its  obligation  to  return  the 
loaned  secxmties.  If,  however,  the  event 
of  default  is  caused  by  the  ING 
Borrower's  failure  to  return  securities 
within  a  designated  time,  the  Client 
Plan  has  the  right  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price  and  any  other  expenses 
of  the  Plan  associated  with  the  sale  and/ 
or  purchase.  If  the  collateral  is 
insufficient  to  accomplish  such 
purchase,  ING  Institutional  will 
indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 
on  such  amount  and  any  transaction 
costs  incurred  (including  attorney's  fees 


of  the  Client  Plan  for  legal  actions 
arising  out  of  the  default  on  loans  or 
failure  to  properly  indenmify  imder  this 
provision). 

28.  The  proposed  exemption  will  be 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  Client  Ptans 
because  of  the  on-going  oversight  of 
certain  regulatory  agencies.  In  this 
regard,  ING  Bank  London  is  subject  to 
primary  supervision  of  DNB  (i.e.,  De 
Nederlandsche  Bank),  the  Dutch  central 
bank.  DNB  is  also  a  member  of  the 
European  System  of  Central  Banks. 
Piu-suant  to  the  Dutch  banking  law  and 
directives  issued  by  the  European  Union 
(EU),  DNB  is  responsible  for 
safeguarding  the  solvency  and  liquidity 
of  Dutch  banks  and  protecting  the  rights 
of  creditors  thereof,  including  branches 
of  ING  Bank  located  in  EU  Member 
States.  ING  represents  that  the  DNB 
ensures  that  there  are  procedures  for 
monitoring  and  controlling  its 
worldwide  activities  through  various 
statutory  and  regidatory  standards. 
Among  these  standards  are 
reqiurements  for  adequate  internal 
controls,  oversight,  administration,  and 
financial  resources.  ING  further 
represents  that  it  is  required  to  provide 
the  DNB  on  a  recurring  basis  with 
information  regarding  capital  adequacy, 
as  well  as  periodic,  consolidated 
financial  reports  on  the  financial 
condition  of  ING  Bank  N.  V.  and  its 
affiliates. 

DNB  has  adopted  rules  to  insure  that 
Dutch  banks,  such  as  ING  Bank,  remain 
solvent  through  limitations  imposed  on 
the  risk-bearing  operations  of  such 
institutions.  DNB  has  also  issued 
liquidity  directives  mandating  that 
Dutch  banks  maintain  a  certain  level  of 
liquid  assets  to  insure  that  all  liabilities 
can  be  met  when  due.  Finally,  DNB 
supervises  the  administrative 
organizations  of  Dutch  banks,  including 
their  internal  accounting  systems  and 
internal  control  systems.  This  authority 
includes  taking  measures  designed  to 
prevent  conflicts  of  interest  within 
Dutch  banks  and  advising  (and,  when 
necessary,  directing)  Dutch  banks  with 
regard  to  their  internal  administrative 
organization  to  insure  adequate  risk 
management.  It  is  represented  that  such 
supervisory  authority  also  applies  to  the 
ING  Bank  London. 

To  ensure  compliance  with  all 
applicable  rules  and  to  enable  DNB  to 
monitor  the  operations,  Dutch  banks  are 
required  to  submit  monthly  and  audited 
aimual  returns  which  reflect  the  banks 
true  and  fair  financial  position.  DNB  can 
withdraw  a  bank's  license  for  failiu'e  to 
follow  instructions  to  correct  an 
incorrect  return.  Failm«  to  file  an 
annual  report,  within  six  (6)  months  of 


the  end  of  the  fiscal  year,  can  result  in 
the  imposition  of  a  fine  or  two  years 
imprisonment. 

With  regard  to  enforcement,  where  a 
Dutch  bank  fails  to  comply  with  DNB's 
solvency,  Uquidity,  or  administrative 
organization  requirements,  DNB  will 
inform  the  bank  that  a  violation  has 
occurred  and  that  such  violation  must 
be  corrected.  In  this  regard,  it  is 
represented  that  DNB  may  instruct  the 
bank  on  how  to  correct  the  violation. 
Failure  to  comply  with  DNB 
instructions  within  a  two  week  period, 
or  failure  to  submit  a  suitable 
explanation  of  the  violation,  may  residt 
in:  (a)  all  management  decisions  being 
subject  to  DNB  approval;  (b)  the 
appointment  of  DNB  officers  to  assume 
control;  or  (c)  when  warranted,  a  cease 
and  desist  order  or  significant  fines.  U 
officers  of  a  foreign  branch  of  a  Dutch 
bank,  such  as  ING  Bank  London,  fail  to 
follow  DNB  instructions,  and  if  such 
failure  rises  to  a  criminal  violation,  a 
fine  or  two  years  imprisonment  may  be 
imposed. 

Further  protection  is  offered  the 
Client  Plans  in  that  ING  Bank  London 
is  also  subject  to  regulation  by  the  FSA 
(i.e.,  the  Securities  and  Futures 
Authority  of  the  U.K.)  for  the  Bank  of 
England.  FSA  assimied  the  regulatory 
role  of  the  Bank  of  England  in  1998. 
FSA's  powers  include  licensing  banks 
in  the  United  Kingdom,  issuing 
directives  to  address  violations  or 
irregularities  involving  such  banks, 
requiring  information  from  a  bank  or  its 
auditor  regarding  supervisory  matters 
and  revoking  bank  licenses. 

29.  As  a  broker-dealer  authorized  to 
conduct  business  in  the  United 
Kingdom,  ING  London  is  authorized 
and  governed  by  the  rules,  regulations, 
and  registration  requirements  of  the 
SFA.  In  this  regard,  ING  London  is 
subject  to  rules  relating  to  minimum 
capitalization,  reporting  requirements, 
periodic  examinations,  client  money 
and  safe  custody  rules  and  requirements 
for  books  and  records  with  respect  to 
client  accounts.  Although  ING  London 
is  not  registered  with  the  SEC  in  the 
United  States,  the  rules  and  regulations 
set  forth  by  the  SFA  share  a  common 
objective  with  the  SEC  in  that  both 
protect  the  investor  by  regulating  the 
securities  industry  under  their 
jurisdiction.  The  SFA  requires  each  firm 
that  employs  registered  representatives 
or  registered  traders  to  have  a  positive 
tangible  net  worth  and  be  able  to  meet 
its  obligations  when  due.  In  addition, 
the  SFA  rules  set  forth  comprehensive 
financial  resource  and  reporting/ 
disclosure  rules  regarding  capital 
adequacy.  Further,  to  demonstrate 
capital  adequacy,  the  SFA  rules  impose 
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reporting/disclosure  requirements  on 
broker-dealers  with  respect  to  risk 
management,  internal  controls,  and 
transaction  reporting  and  record 
keeping  requirements  to  the  effect  that 
required  records  must  be  produced  at 
the  request  of  the  SFA,  at  any  time. 
Finally,  the  rules  and  regulations  of  the 
SFA  for  broker-dealers  impose  potential 
fines  and  penalties  that  establish  a 
comprehensive  disciplinary  system. 

30.  As  a  Japanese  company  authorized 
as  a  broker-dealer,  ING  Japan  is 
governed  by  the  ndes,  regulations  and 
membership  requirements  of  the  MOF 
(i.e.,  the  Ministry  of  Finance)  and  the 
Tokyo  Stock  Exchange.  In  this  regard, 
ING  Japan  is  subject  to  rules  relating  to 
minimum  capitalization,  reporting 
requirements,  periodic  examinations, 
client  money  and  safe  custody  rules, 
and  requirements  for  books  and  records 
with  respect  to  client  accounts.  The 
MOF  and  the  Tokyo  Stock  Exchange 
share  a  common  objective  with  the  SEC 
in  that  each  provides  protection  for  the 
investor  by  the  regulation  of  the 
securities  industry.  The  rules  of  MOF 
and  the  Tokyo  Stock  Exchange  require 
each  firm  that  employs  registered 
representatives  or  registered  traders  to 
have  a  positive  tangible  net  worth  and 
to  be  able  to  meet  its  obligations  when 
due.  In  addition,  the  rules  of  the  MOF 
and  the  Tokyo  Stock  Exchange  set  forth 
comprehensive  financial  resource  and 
reporting/disclosure  requirements 
regarding  capital  adequacy.  Further,  to 
demonstrate  capital  adequacy,  the  rules 
impose  reporting/disclosure 
requirements  on  broker-dealers  with 
respect  to  risk  management,  internal 
controls,  and  transaction  reporting  and 
record  keeping  requirements  to  the 
effect  that  required  records  must  be 
produced  at  the  request  of  the  MOF  and 
the  Tokyo  Stock  Exchange  at  any  time. 
Finally,  the  rules  and  regulations  of  the 
MOF  and  the  Tokyo  Stock  Exchange  for 
broker-dealers  impose  potential  fines 
and  penalties  that  establish  a 
comprehensive  disciplinary  system. 

31.  In  addition  to  tne  protections 
afforded  by  the  DNB  and  the  FSA  in  the 
case  of  the  ING  Bank  London,  by  the 
SFA  in  the  case  of  ING  London,  and  the 
MOF  and  the  Tokyo  Stock  Exchange 
regulations  in  the  case  of  ING  Japan, 
ING  represents  that  the  Foreign 
Borrowers,  including  ING  Bank 
London,'^  ING  London,  and  ING  Japan, 


will  comply  with  all  applicable 
provisions  of  Ride  15a-6  of  the  1934 
Act.  In  this  regard.  Rule  15a-6  provides 
foreign  broker-dealers  with  a  limited 
exemption  from  SEC  registration 
requirements,  as  described  below,  and 
offers  additional  protections. 
Specifically,  Rule  15a-6  provides  an 
exemption  fi-om  U.S.  broker-dealer 
registration  for  foreign  broker-dealers 
that  induce  or  attempt  to  induce  the 
purchase  or  sale  of  any  security 
(including  over-the-counter  equity  and 
debt  options)  by  a  "U.S.  institutional 
investor"  '"»  or  a  "U.S.  major 
institutional  investor,"  '^  provided  that 
the  foreign  broker-dealer,  among  other  " 
things,  enters  into  these  transactions 
through  a  U.S.  registered  broker-dealer 
intermediary. 

32.  Several  safeguards,  described 
more  fully  below,  are  incorporated  into 
the  proposed  exemption  to  ensure  the 
protection  of  the  Client  Plans'  assets 
involved  in  these  securities  lending 
transactions.  In  this  regard,  ING 
represents  that  under  Rule  15a-6,  any 
Foreign  Borrower  that  induces  or 
attempts  to  induce  the  purchase  or  sale 
of  any  security  by  a  U.S.  institutional  or 
major  institutional  investor  must, 
among  other  things — 


"Section  3(a)(4)  of  the  1934  Act  defines  •broker" 
to  mean  "any  person  engaged  in  the  business  of 
effecting  transactions  in  securities  for  the  account 
of  others,  but  it  does  not  include  a  bank."  Section 
3(a)(5)  of  the  1934  Act  provides  a  similar  exclusion 
for  "banks"  in  the  definition  of  the  term  "dealer." 
However,  section  3(a)(6)  of  the  1934  Act  defines 
"bank"  to  mean  a  banking  institution  organized 


under  the  laws  of  the  United  States  or  a  State  of 
the  United  States.  Further,  Rule  15(a)(6)(b)(2) 
provides  that  the  term  "foreign  broker  or  dealer" 
means  "any  non-U. S.  resident  person  .  .   .  whose 
securities  activities,  if  conducted  in  the  United 
States,  would  be  described  by  the  definition  of 
"broker"  or  "dealer"  in  sections  3(a)(4)  or  3(a)(5)  of 
the  1934  Act.  Therefore,  the  test  of  whether  an 
entity  is  a  "foreign  broker"  or  "dealer"  is  based  on 
the  nature  of  such  foreign  entity's  activities  and, 
with  certain  exceptions,  only  banks  that  are 
regulated  by  either  the  United  States  or  a  State  of 
the  United  States  are  excluded  from  the  definition 
of  the  term  "broker"  or  "dealer."  Thus,  for  purposes 
of  this  exemption  request,  the  applicants  will 
comply  with  the  applicable  provisions  and  relevant 
SEC  interpretations  and  amendments  of  Rule  15a- 
6  with  respect  to  all  Foreign  Borrowers. 

"The  term  "U.S.  institutional  investor,"  as 
defined  in  Rule  15a-6(b)(7),  includes  an  employee 
benefit  plan  within  the  meaning  of  the  Act,  if  (a) 
the  investment  decision  is  made  by  a  plan 
fiduciary,  as  defined  in  section  3(21)  of  the  Act, 
which  is  either  a  bank,  savings  and  loan 
association,  insurance  company,  or  registered 
investment  adviser,  or  (b)  the  employee  benefit  plan 
has  total  assets  in  excess  of  $5  million,  or  (c)  the 
employee  benefit  plan  is  a  self-directed  plan  with 
investment  decisions  made  solely  by  persons  that 
are  "accredited  investors,"  as  defined  in  Rule 
501(a)(1)  of  Regulation  D  of  the  Securities  Exchange 
Act  of  1933,  as  amended. 

''The  term  "U.S.  major  institutional  investor"  is 
defined  in  Rule  15a-6(b)(4)  as  a  person  that  is  a  U.S. 
institutional  investor  that  has  total  assets  in  excess 
of  SlOO  million  or  an  investment  adviser  registered 
under  Section  203  of  the  Investment  Advisers  Act 
of  1940  that  has  total  assets  under  management  in 
excess  of  SlOO  million. 

The  Department  notes  that  a  SEC  No-Action 
Letter  has  expanded  the  categories  of  entities  that 
qualify  as  "'major  U.S.  institutional  investors".  See 
SEC  No- Action  letter  issued  to  Cleary,  Gottlieb, 
Steen  &  Hamilton  on  April  9,  1997. 


(a)  Provide  written  consent  to  service 
of  process  for  any  civil  action  brought 
by,  or  proceeding  before,  the  SEC  or  any 
self-regulatory  organization; 

(b)  Provide  the  SEC  (upon  request  or 
piusuant  to  agreements  reached 
between  any  foreign  seciuities 
authority,  including  any  foreign 
government,  and  the  SEC  or  the  U.S. 
Government)  with  any  information  or 
documents  within  the  possession, 
custody,  or  control  of  the  foreign  broker- 
dealer,  any  testimony  of  any  such 
foreign  associated  persons,  and  any 
assistance  in  taking  the  evidence  of 
other  persons,  wherever  located,  that 
the  SEC  requests  and  that  relates  to 
transactions  effected  pursuant  to  the 
rule; 

(c)  Rely  on  the  U.S.  registered  broker- 
dealer  's  through  which  the  transactions 
with  the  U.S.  institutional  and  major 
institutional  investors  are  effected  to 
(among  other  things): 

(1)  Effect  the  transactions,  other  than 
negotiating  their  terms; 

(2)  Issue  all  required  confirmations 
and  statements; 

(3)  As  between  the  foreign  broker- 
dealer  and  the  U.S.  registered  broker- 
dealer,  extend  or  arrange  for  the 
extension  of  credit  in  connection  with 
the  transactions: 

(4)  Maintain  required  books  and 
records  relating  to  the  transactions, 
including  those  required  by  Rule  17a-3 
(Records  to  be  Made  by  Certain 
Exchange  Members)  and  Rule  1 7a— 4 
(Records  to  be  Preserved  by  Certain 
Exchange  Members,  Brokers  and 
Dealers)  of  the  1934  Act; 

(5)  Receive,  deliver  and  safeguard 
funds  and  securities  in  connection  with 
the  transactions  on  behalf  of  the  U.S. 
institutional  investor  or  U.S.  major 
institutional  investor  in  compliance 
with  Rule  15c3-3  of  the  1934  Act 
(Customer  Protection — Reserves  and 
Custody  of  Securities);  and 

(6)  Participate  in  all  oral 
communications  (e.g.,  telephone  calls) 
between  the  foreign  associated  person 
and  the  U.S.  institutional  investor  (not 
the  U.S.  major  institutional  investor), 
and  accompany  the  foreign  associated 
person  on  all  visits  with  both  U.S. 
institutional  and  major  institutional 
investors.  By  virtue  of  this  participation, 
the  U.S.  registered  broker-dealer  would 
become  responsible  for  the  content  of  all 
these  commtmications. 

33.  In  all  cases,  ING  will  maintain 
records  of  each  transaction  and  market 
records  sufficient  to  assure  that  all  loans 


■<>ING  London  and  ING  Japan,  in  lieu  of  relying 
on  a  U.S.  broker-dealer  and  to  the  extent  permitted 
by  applicable  U.S.  securities  law,  may  rely  on  a  U.S. 
bank  or  trust  company.  Including  ING  Institutional, 
to  perform  this  role. 


to  the  ING  Borrowers  will  be  effected 
under  arm's-length  terms.  Such  records 
will  be  provided  to  the  Client  Plan 
Fiduciary,  who  is  independent  of  ITTC 
and  the  ING  Borrowers,  in  the  manner 
and  format  agreed  to  by  such  Client  Plan 
Fiduciary  and  IITC,  without  charge  to 
the  Client  Plan. 

34.  The  applicants  represent  that  the 
proposed  transactions  are  in  the  interest 
of  the  Client  Plans  in  that  the  lending 
of  securities  is  a  low-risk  method  to 
enable  a  plan  to  enhance  its  returns  on 
otherwise  idle  assets.  In  this  regard,  a 
Client  Plan  which  participates  in 
securities  lending  is  able  to  earn  a  fee 
for  lending  the  securities  to  the 
borrower  while  continuing  to  receive 
the  economic  benefits  of  receiving 
dividends,  interest  payments,  and  other 
distributions  made  with  respect  to  the 
loaned  securities. 

35.  The  proposed  exemption  is 
administratively  feasible  in  that  it  will 
not  require  any  ongoing  involvement  by 
the  Department,  and  the  proposed 
conditions  provide  for  the  review  and 
approval  of  the  secinnties  borrowing 
agreement  by  an  independent  Client 
Plan  Fiduciary.  Further,  it  is 
represented  that  the  conditions  to  which 
the  applicants  have  consented  are 
comparable  in  all  material  respects  to 
other  recent  individual  administrative 
exemptions  granted  by  the  Department 
imder  similar  circumstances.  In 
addition,  the  applicants  represent  that 
both  the  Plan  A  and  Plan  B 
arrangements  described  herein 
incorporate  the  relevant  conditions 
contained  in  class  exemptions,  PTCE 
81-6  and  PTCE  82-63.  Finally,  the 
applicants  will  bear  the  cost  of  filing  the 
application  for  exemption  and  the  costs 
associated  with  providing  notice  to 
interested  persons,  and  will  be 
responsible  for  the  payment  of  all 
transfer  fees  and  taxes  related  to 
seciu-ities  lending  transactions  that  are 
the  subject  of  this  proposed  exemption. 

36.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  because: 

a.  Plan  A  requires  approval  of  the 
terms  of  the  Basic  Loan  Agreement  and 
the  execution  of  the  Agency  Agreement 
(or  the  Primary  Lending  Agreement)  by 
an  independent  Client  Plan  Fiduciary 
before  such  Client  Plan  lends  any 
seciuities  to  an  ING  Borrower; 

b.  Under  Plan  B,  an  ING  Borrower 
will  directly  negotiate  the  Exclusive 
Borrowing  Arrangement  with  the  Client 
Plan  and  such  arrangement  may  be 
terminated  by  either  party  to  the 
arrangement  at  any  time; 


c.  The  lending  arrangements  will 
permit  the  Client  Plans  to  lend 
securities  to  the  ING  Borrowers,  which 
have  a  substantial  market  position  as 
securities  lenders,  and  will  enable  the 
Client  Plans  to  diversify  the  list  of 
eligible  borrowers  and  earn  additional 
income  fi-om  the  loaned  seciu'ities  while 
continuing  to  receive  any  dividends, 
interest  payments,  and  other 
distributions  on  those  securities; 

d.  Neither  the  ING  Borrowers  n^or  ITTC 
will  exercise  any  discretionary  authority 
or  control  with  respect  to  the 
investment  of  the  assets  of  Client  Plans 
involved  in  the  securities  lending 
transactions,  or  render  investment 
advice  with  respect  to  those  assets, 
including  any  decisions  concerning  a 
Client  Plan's  acquisition  or  disposition 
of  securities  available  for  lending; 

e.  Before  a  Client  Plan  participates  in 
a  securities  lending  program  imder  Plan 
A  and  before  entering  into  any  securities 
lending  transaction  under  Plan  A  with 
an  ING  Borrower,  an  independent  Client 
Plan  Fiduciary  must  have:  (i) 
Authorized  and  approved  the  Agency 
Agreement  with  IITC,  where  HTC  is 
acting  as  the  direct  secimties  lending 
agent;  (ii)  Authorized  and  approved  the 
Primary  Lending  Agreement  with  the 
primary  lending  agent,  where  UTC  is 
serving  under  a  Sub- Agency  Agreement 
with  the  primary  lending  agent;  (iii) 
Approved  the  general  terms  of  the  Basic 
Loan  Agreement  between  such  Client 
Plan  and  the  ING  Borrower; 

f.  A  Client  Plan  may  terminate  any 
securities  lending  agency  agreement  at 
any  time  without  penalty  on  five  (5) 
business  days'  notice; 

g.  By  the  close  of  business  on  or 
before  the  day  the  loaned  securities  are 
delivered  to  the  ING  Borrowers,  ITTC  (or 
another  custodian  acting  on  behaff  of 
the  Client  Plan)  will  receive  from  the 
ING  Borrowers,  by  various  means, 
collateral  consisting  of  U.S.  dollars, 
securities  issued  or  guaranteed  by  the 
U.S.  Govenmient  or  its  agencies  or 
instrumentalities,  or  irrevocable  U.S. 
bank  letters  of  credit  (issued  by  an 
entity  other  than  the  ING  Borrowers)  or 
other  collateral  permitted  imder  PTCE 
81-6; 

h.  The  market  value  of  the  collateral 
which  secures  any  loan  of  securities 
will  at  all  times  equal  at  least  102 
percent  (102%)  of  the  market  value  of 
the  loaned  securities; 

i.  The  Basic  Loan  Agreement  will  give 
the  Client  Plans  a  continuing  security 
interest  in,  and  a  lien  on,  the  collateral 
which  secures  any  loan  of  securities; 

j.  nrC  will  monitor  daily  the  level  of 
the  collateral  which  secures  any  loan  of 
securities; 


k.  All  the  procedures  regarding  the 
secimties  lending  activities  will 
conform  to  the  applicable  provisions  of 
PTCE  81-6  and  PTCE  82-63  and  will  be 
in  compliance  with  the  applicable 
banking  laws  of  the  United  Kingdom 
and  the  Netherlands,  and  the  securities 
laws  of  the  United  States,  the  United 
Kingdom  or  Japan; 

1.  In  the  event  the  ING  Borrower  fails 
to  return  securities  within  a  designated 
time,  the  Client  Plan  will  have  the  right 
under  the  Basic  Loan  Agreement  to 
purchase  securities  identical  to  the 
borrowed  securities  and  apply  the 
collateral  to  payment  of  the  purchase 
price; 

m.  U  the  collateral  is  insufficient  to 
satisfy  the  obligation  of  the  ING 
Borrower  to  return  the  Client  Plan's 
securities,  ING  Institutional  will 
indemnify  the  Client  Plan  with  respect 
to  the  difference  between  the 
replacement  cost  of  securities  and  the 
market  value  of  the  collateral  on  the 
date  the  loan  is  declared  in  default, 
together  with  expenses  incurred  by  the 
Client  Plan  plus  applicable  interest  at  a 
reasonable  rate; 

n.  The  Client  Plan  will  receive  the 
equivalent  of  all  distributions  made  to 
the  holders  of  the  borrowed  securities 
during  the  term  of  the  loan; 

o.  Only  those  Chant  Plans  which  have 
assets  with  an  aggregate  market  value  of 
at  least  $50  million  (except  for  certain 
Related  Client  Plans  or  Unrelated  Client 
Plans  whose  assets  are  commingled  in  a 
group  trust  under  the  conditions 
discussed  herein)  will  be  pwnnitted  to 
lend  securities  to  ING  Borrowers; 

p.  With  respect  to  any  calendar 
quarter,  at  least  50  percent  (50%)  or 
more  of  the  outstanding  dollar  value  of 
securities  loans  negotiated  on  behalf  of 
Client  Plans  will  be  to  unrelated 
borrowers,  unless  the  Client  Plan  has 
entered  into  an  Exclusive  Borrowing 
Arrangement; 

q.  The  terms  of  each  loan  of  securities 
by  the  Client  Plans  to  the  ING  Borrowers 
will  be  at  least  as  favorable  to  such 
plans  as  those  of  a  comparable  arm's- 
length  transaction  between  unrelated 
parties; 

r.  Each  Client  Plan  will  receive 
monthly  reports  on  the  securities 
lending  transactions,  so  that  an 
independent  Client  Plan  Fiduciary  may 
monitor  the  securities  lending 
transactions  with  the  ING  Borrower; 

s.  Before  entering  into  the  Basic  Loan 
Agreement  and  before  a  Client  Plan 
lends  any  securities  to  an  ING  Borrower, 
an  independent  Client  Plan  Fiduciary 
will  receive  sufficient  information 
concerning  the  financial  condition  of 
the  ING  Borrower,  including  the  audited 
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and  unaudited  financial  statements  of 
such  ING  Borrower; 

t.  The  ING  Borrower  will  provide  to 
a  Client  Plan  prompt  notice  at  the  time 
of  each  loan  by  such  plan  of  any 
material  adverse  changes  in  such  ING 
Borrower's  financial  condition,  since 
the  date  of  the  most  recently  furnished 
^nancial  statements; 

u.  The  Client  Plan  will  receive  a 
reasonable  fee  that  is  related  to  the 
value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  will  have  the 
opportunity  to  derive  compensation 
through  the  investment  of  cash 
collateral; 

V.  The  loan  rebate  or  similar  fee  paid 
by  the  Client  Plan  to  the  ING  Borrower 
will  not  be  greater  than  the  fee  such 
Client  Plan  would  pay  an  unrelated 
party  in  an  arm's  length  transaction; 

w.  Prior  to  the  Client  Plan's  approval 
of  the  lending  of  its  seciuities  to  any 
ING  Borrowers,  a  copy  of  the  final 
exemption,  if  granted,  and  a  copy  of  this 
notice  of  pendency  will  be  provided  to 
the  Client  Plan; 

X.  ING  will  maintain  or  cause  to  be 
maintained  within  the  United  States  for 
a  period  of  six  (6)  years  from  the  date 
of  each  transaction,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  certain  parties  to 
determine  whether  the  conditions  of 
this  exemption,  if  granted,  have  been 
met;  and 

y.  All  loans  involving  the  Foreign 
Borrowers  must  satisfy  certain 
supplemental  requirements,  as  set  forth 
in  Section  I(q),  above,  of  this  proposed 
exemption. 

Notice  to  Interested  Persons 

Included  among  those  persons  who 
may  be  interested  in  the  pendency  of 
the  proposed  exemption  are  the  trustees 
or  fiduciaries  of  Client  Plans  which  are 
interested  in  lending  securities  to  the 
ING  Borrowers.  In  this  regard,  the 
applicant  represents  that  because  the 
Client  Plans  which  will  be  potentially 
interested  in  the  transactions  cannot  be 
identified  at  the  time  the  Notice  of 
Proposed  Exemption  (the  Notice)  is 
published  in  the  Federal  Register,  that 
the  oidy  practical  means  of  notifying  the 
trustees  or  fiduciaries  of  the  Client  Plans 
is  by  publication  of  the  Notice  in  the 
Federal  Register.  Written  comments 
and/or  requests  for  a  hearing  must  be 
received  by  the  Department  not  later 
than  thirty  (30)  days  from  the  date  of  the 
publication  of  this  proposed  exemption 
in  the  Federal  Register.  Further,  it  is 
represented  that  prior  to  entering  into  a 
securities  lending  agreement  with  a 
Client  Plan,  the  applicants  will  provide 
the  appropriate  fiduciaries  of  such  plan. 


by  first  class  mail,  a  copy  of  such  Notice 
and  a  copy  of  the  final  exemption,  if 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Cranston  Print  Works  Company  General 
Employees'  Retirement  Plan  (the  Plan) 

Located  in  Cranston,  Rhode  Island 

[Application  No.  D-10909] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  the 
proposed  purchase  by  the  Plan  of  shares 
of  common  stock  (the  Stock)  of  Cranston 
Print  Works  Company  (Cranston)  from 
Cranston,  the  Plan's  sponsor;  (2)  the 
Plan's  holding  of  the  Stock;  (3)  the 
acquisition  and  holding  by  the  Plan  of 
an  irrevocable  put  option  (the  Put 
Option)  which  permits  the  Plan  to  sell 
the  Stock  to  Cranston  at  a  price  which 
is  the  greater  of:  (i)  the  fair  market  value 
of  the  Stock  determined  by  an 
independent  appraisal  at  the  time  of  the 
exercise  of  the  Put  Option,  or  (ii)  the 
price  at  which  the  Stock  originally  was 
sold  by  Cranston  to  the  Plan;  and  (4)  the 
possible  futiu«  repiuchase  of  the  Stock 
by  Cranston  pursuant  to  the  Put  Option 
or  a  right  of  refusal,  provided  the 
following  conditions  are  satisfied:  (a) 
the  piut:hase  of  the  Stock  by  the  Plan 
will  be  a  one-time  transaction  for  cash, 
and  no  commissions  will  be  paid  by  the 
Plan  with  respect  to  the  purchase;  fb) 
the  Stock  will  represent  no  more  than 
7.5%  of  the  value  of  the  assets  of  the 
Plan;  (c)  the  Plan  pays  no  more  than  the 
fair  market  value  of  the  Stock  on  the 
date  of  the  acquisition,  as  determined  by 
an  independent,  qualified  appraiser;  (d) 
the  transactions  will  be  expressly 
approved  on  behalf  of  the  Plan  by  a 
qualified,  independent  fiduciary  based 
upon  a  determination  that  such 
acquisition  is  in  the  best  interests  of, 
and  appropriate  for,  the  Plan;  (e)  the 
Plan's  independent  fiduciary  will 
monitor  the  holding  of  the  Stock  by  the 
Plan  and  take  whatever  action  is 
necessary  to  protect  the  Plan's  rights, 
including,  but  not  limited  to,  the 


exercising  of  the  Put  Option  if  the 
independent  fiduciary,  in  its  sole 
discretion,  determines  that  such 
exercise  is  appropriate;  (f)  the  purchase 
price  per  share  for  any  shares  of  the 
Stock  that  are  repurchased  by  Cranston 
pursuant  to  the  right  of  first  refusal  will 
be  the  greater  of:  (i)  the  then  current  fair 
market  value  of  the  Stock,  as 
determined  by  a  bona  fide  third  party 
purchase  offer  from  an  unrelated  party, 
or  (ii)  the  fair  market  value  of  the  Stock, 
as  determined  by  a  contemporaneous 
independent  appraisal;  and  (g) 
Cranston's  obligation  under  the  Put 
Option  is  secured  by  an  escrow 
arrangement,  as  described  herein,  which 
is  maintained  by  the  Plan's  independent 
fiduciary  as  long  as  the  Plan  continues 
to  hold  any  shares  of  the  Stock. 

Summary  of  Facts  and  Representations 

1.  Cranston,  the  Plan  sponsor,  is 
involved  in  the  textile,  trucking  and 
chemical  industries.  Equity  interests  in 
Cranston,  including  the  Stock,  are  not 
publicly-traded.  As  of  December  31, 
1999.  approximately  97.4%  of  the 
outstanding  shares  of  the  Stock  were 
held  by  Cranston's  Employee  Stock 
Ownership  Plan  (the  ESOP).  The 
balance  of  the  outstanding  Stock  is  held 
by  individual  shareholders. 

2.  The  Plan  is  a  defined  benefit 
pension  plan.  As  of  December  31,  1999, 
the  Plan  had  assets  with  a  total  market 
value  of  approximately  $112,000,000. 
The  Plan  had  1,346  participants  as  of 
that  date  and  an  accumulated  benefit 
obligation  of  approximately 
$56,400,000.  The  total  market  value  of 
the  Plan's  assets  has  increased  since 
December  31,  1999;  as  of  June  6,  2000, 
the  total  was  over  $115  million.  As  of 
the  January  1 ,  2000  actuarial  valuation, 
the  Plan  had  projected  benefit 
obligations  of  $56.4  million,  making  the 
Plan  better  than  200%  funded  with 
respect  to  the  projected  benefit 
obligations. 

3.  The  Plan  proposes  to  acquire 
approximately  650,000  shares  of  the 
Stock  from  Cranston's  treasury. '^  The 
applicant  represents  that  the  Plem's 
investment  in  the  Stock  will  be  limited 
to  no  more  than  7.5%  of  the  Plan's 
assets,  determined  immediately  after  the 
sale.  No  assets  of  the  Plan  are  currently 
invested  in  any  loans  to.  property  leased 
to,  or  securities  issued  by  Cranston  or 
any  of  its  affiliates.  No  commissions 
will  be  charged  with  respect  to  the  sale 
of  the  Stock  to  the  Plan. 

4.  In  connection  with  the  Plan's 
acquisition  of  the  Stock,  the  Plan  will 


"  As  of  May  21,  2000,  the  price  per  share  for  the 
Stock  was  S13.29.  Therefore,  the  proposed 
transaction  will  involve  approximately  S8.6  million 
in  cash. 


also  obtain  a  Put  Option  from  Cranston. 
The  Put  Option,  which  will  be 
exercisable  by  the  Plan's  independent 
fiduciary  (see  reps.  6  and  9,  below),  will 
permit  the  Plan  to  require  Cranston  to 
purchase  from  the  Plan  all  or  any 
portion  of  the  Stock  sold  to  the  Plan 
upon  a  determination  by  the  Plan's 
independent  fiduciary  that  the  Stock  is 
no  longer  a  prudent  investment  for  the 
Plan  considering:  (a)  the  diversification 
and  liquidity  of  the  Plan's  assets;  (b)  the 
relative  size  of  the  investment  in  the 
Stock  as  a  proportion  of  the  Plan's 
overall  assets;  (c)  the  funding  of  the  Plan 
(i.e.,  the  ratio  of  the  Plan's  assets  to  its 
actuarially  determined  obligations);  and 
(d)  Cranston's  prospects  as  a  long-term 
investment.  The  purchase  price  to 
Cranston  of  such  Stock  sold  pursuant  to 
the  Put  Option  will  be  the  greater  of:  (i) 
the  fair  market  value  of  the  Stock  at  the 
time  the  Put  Option  is  exercised,  as 
determined  by  an  independent 
appraisal,  or  (ii)  the  price  at  which  the 
Stock  was  sold  by  Cranston  to  the  Plan. 

The  Plan  will  also  give  Cranston  a 
right  of  first  refusal  with  respect  to  the 
Stock.  Thus,  if  the  Plan  proposes  to  sell 
any  or  all  of  its  shares  of  the  Stock  to 
a  party  other  than  Cranston,  Cranston 
will  have  a  right  of  first  refusal  to 
repurchase  those  shares  from  the  Plan 
for  cash.  The  purchase  price  per  share 
for  any  shares  of  Stock  that  are 
repurchased  pursuant  to  the  right  of  first 
refusal  will  be  the  greater  of  the  then 
fair  market  value  for  the  Stock,  as 
determined  by  a  bona  fide  third  party 
purchase  offer  from  an  unrelated  party, 
or  the  fair  market  value  of  the  Stock  as 
determined  by  a  contemporaneous 
independent  appraisal. 

5.  The  applicant  represents  that  the 
acquisition  of  the  Stock  by  the  Plan  will 
be  a  one-time  transaction  for  cash,  and 
the  Plan  will  invest  no  more  than  7.5% 
of  its  assets  in  the  Stock.  The  applicant 
further  represents  that  the  Stock 
purchased  by  the  Plan  will  not  be  a 
"qualifying  employer  security"  as 
defined  under  section  407(d)(5)  of  the 
Act,  because  it  will  not  be  an  employer 
security  that  satisfies  the  requirements 
of  section  407(f)(1)  of  the  Act.  In  this 
regard,  the  Stock  purchased  by  the  Plan 
will  not  satisfy  section  407(f)(1)(B)  of 
the  Act  because  that  section  requires 
that  at  least  50%  of  the  aggregate 
amoimt  of  the  Stock  which  is  issued  and 
outstanding  be  held  by  persons 
independent  of  the  issuer.  Thus,  since 
the  ESOP  holds  approximately  97.4%  of 
the  Stock,  the  requirements  of  section 
407(f)(1)(B)  will  not  be  met. 
Accordingly,  the  applicant  states  that 
the  statutory  exemption  contained  in 
section  408(e)  of  the  Act  (relating  to  the 
acquisition  or  sale  by  a  plan  of 


qualifying  employer  seciuities)  will  not 
apply  to  the  proposed  acquisition  or 
sale  of  the  Stock  by  the  Plan,  and  the 
applicant  has  requested  the  relief 
proposed  herein. 

6.  In  connection  with  the  Plan's 
proposed  acquisition  of  the  Stock, 
Cranston  will  deposit  12.5%  of  the  sales 
proceeds  as  the  initial  balance  in  an 
escrow  account  (the  Escrow)  as  an 
additional  safeguard  to  support 
Cranston's  obligations  to  the  Plan  under 
the  Put  Option.  Thus,  the  Escrow  will 
ensure  that  the  proposed  transaction  is 
in  the  Plan's  best  interests  and 
protective  of  the  Plan.  Cranston  further 
represents  that  it  will  add  deposits  of 
$125,000  to  the  Escrow  at  the  end  of 
each  calendar  quarter  thereafter  until  a 
total  of  25%  of  the  purchase  price  of  the 
Stock  has  been  deposited  into  the 
Escrow.  The  applicants  represent  that 
the  Escrow  will  be  held  by  the  Plan's 
independent  fiduciary  (see  rep.  7, 
below). 

7.  State  Street  Bank  and  Trust 
Company  (the  Bank)  headquartered  in 
Boston,  Massachusetts,  will  act  as  the 
Plan's  independent  fiduciary  for  the 
piirposes  of  approving  the  proposed 
transaction  and  monitoring  the  retention 
of  the  Stock  by  the  Plan  after  the 
acquisition.  Cranston  has  no  corporate 
lending  or  banking  relationships  with 
the  Bank  and  owns  no  interest  in  the 
Bank  either  directly  or  indirectly.  The 
Bank  is  an  industry  leader  in 
independent  fiduciary  transactions. 
Among  other  things,  the  Bank  manages 
over  $75  billion  in  company  stock  as 
assets  in  retirement  and  deferred 
compensation  plans.  The  Bank  has 
acted  as  an  independent  fiduciary  in  a 
wide  range  of  transactions,  including 
leveraged  employee  stock  ownership 
plan  acquisitions,  defined  benefit  plan 
investments,  mergers  and  acquisitions, 
and  initial  public  offerings. 

8.  In  addition,  the  Bank  has  retained 
Willamette  Management  Associates 
(Willamette),  located  in  Chicago, 
Illinois,  to  act  as  its  financial  advisor  in 
cormection  with  its  decision  to  piux:hase 
the  Stock.  Willamette,  which  has  been 
in  operation  for  over  31  years,  has  a 
national  practice  in  providing  opinions 
regarding  fairness  and  seciuities 
valuation.  Willamette  has  made  a 
preliminary  determination  that,  as  of 
May  21,  2000,  the  Stock  had  a  fair 
market  value  of  $13.29  per  share. 
Willamette  developed  this  value  for  the 
Stock  utilizing  the  Capitalization  of 
Earnings  Method  and  the  Guideline 
Publicly  Traded  Method.  Willamette 
will  prepare  an  appraisal  as  of  the  date 
of  sale,  in  determining  fair  market  value 
on  the  acquisition  date,  Willamette  will 
consider  the  income  and  cash  flow 


capacities  of  Cranston.  Willamette  will 
review  prior  analyses  of  the  Stock 
which  have  been  conducted  for  the 
ESOP,  and  discuss  with  Cranston's 
management  all  relevant  changes  to 
Cranston's  financial  situation  since  the 
most  recent  prior  analysis.  Willamette 
will  review  financial  data  bearing  upon 
recent  and  proposed  operations,  and 
will  consider  the  most  current  economic 
envfronment  in  which  Cranston 
operates  its  business.  Neither 
Willamette  nor  any  of  its  principals  own 
any  interest  in  Cranston,  and  Cranston 
owns  no  interest  in  Willamette. 

9.  The  Bank  represents  that  it  will 
independently  review  Willamette's 
valuation  of  the  Stock,  as  well  as  the 
aimual  valuations  performed  by 
Management  Planning,  Inc.  for  the 
ESOP  for  the  years  1997,  1998  and  1999. 
In  addition,  the  Bank  will 
independently  review  Cranston's 
audited  financial  statements  for  the 
fiscal  years  ending  June  30,  1997,  1998 
and  1999,  and  unaudited  financial 
statements  for  the  nine  month  period 
ending  March  31,  2000.  The  Bank  will 
also  review  the  current  audited  and 
unaudited  financial  statements  that  are 
avEulable  as  of  the  date  of  the  sale  of  the 
Stock  to  the  Plan.  The  Bank  will 
interview  officers  at  Cranston  and  will 
consider  the  purchase  of  the  Stock  in 
the  context  of  the  investment  goals  of 
the  Plan. 

Prior  to  purchasing  the  Stock,  the 
Bank,  as  a  result  of  this  review  and 
relying  on  the  opinion  of  Willamette, 
will  make  specific  findings  that:  (a)  it  is 
appropriate  for  the  Plan  to  purchase  the 
Stock  from  Cranston;  (b)  such  purchase 
is  in  the  Plan's  best  interests;  and  (c)  the 
Plan  is  paying  no  more  than  adequate 
consideration  (i.e.,  fair  market  value)  for 
the  Stock.  The  Bank  represents  that  it 
has  made  a  preliminary  determination, 
based  upon  the  advice  of  Willamette, 
that  the  transaction  is  prudent  for  the 
Plan  and  in  the  Plan's  best  interests,  and 
that  the  proposed  consideration  to  be 
paid  for  the  Stock  by  the  Plan  would  not 
be  greater  than  its  current  fair  market 
value. 

10.  The  Bank  will  have  the  authority 
and  the  responsibility,  as  the  Plan's 
independent  fiduciary,  to  monitor  the 
Plan's  continued  holding  of  the  Stock. 
The  Bank  will  make  all  decisions  for  the 
Plan  regarding  the  continued  holding  or 
disposition  of  the  Stock.'*  The  Bank 


i^The  Department  notes  that  any  decision  made 
by  the  Bank  as  the  Plan's  independent  fiduciary 
with  r«spect  to  the  exercise  of  the  Plan's  rights 
under  the  Put  Option  shall  be  fully  subject  to  the 
fiduciary  responsibility  provisions  of  the  Act. 
However,  by  proposing  this  exemptioa,  the 
Department  is  not  expressing  an  opinion  regarding 

Continued 
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will  direct  the  Plan's  trustee  with 
respect  to  the  exercise  of  voting  and 
other  privileges  applicable  to 
shareholders  of  Cranston,  and  the  Plan's 
rights  pursuant  to  the  Put  Option  as  it 
deetas  appropriate. 

11.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because:  (a)  the  Stock  will 
represent  no  more  than  7.5%  of  the 
Plan's  assets  at  the  time  of  the 
acquisition;  (b)  the  purchase  price  for 
the  Stock  will  be  determined  by  an 
evaluation  prepared  by  Willamette,  a 
qualified  independent  expert  in  the 
valuation  of  such  securities;  (c)  the  Plan 
has  received  an  additional  safeguard  in 
the  form  of  an  irrevocable  Put  Option 
which  will  enable  the  Plan,  upon  the 
independent  fiduciary's  decision,  to  sell 
the  Stock  back  to  Cranston  at  a  price 
which  is  equal  to  the  greater  of  the 
Stock's  then  ciurent  fair  market  value, 
as  determined  by  independent 
appraisal,  or  the  price  at  which  the 
Stock  was  sold  by  Cranston  to  the  Plan; 
(d)  the  Bank,  an  independent  fiduciary 
for  the  Plan,  will  determine  that  the 
transactions  are  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries;  (e)  the 
Bank  will  monitor  the  holding  of  the 
Stock  and  determine,  among  other 
things,  when  to  exercise  the  Put  Option; 
(f)  any  sale  of  the  Stock  by  the  Plan  to 
Cranston  pursuant  to  Cranston's  right  of 
first  refusal  will  be  triggered  by  a 
proposed  sale  of  the  Stock  by  the  Plan 
to  an  unrelated  party  pursuant  to  a  bona 
fide  purchase  offer,  and  any  shares  of 
the  Stock  that  are  repurchased  by 
Cranston,  imder  its  right  of  first  refusal, 
will  be  for  cash  at  a  price  which  is  equal 
to  the  greater  of  the  then  current  fair 
market  value  of  the  Stock,  as 
determined  by  the  bona  fide  third  party 
purchase  offer,  or  the  fair  market  value 
of  the  Stock  as  determined  by  a 
contemporaneous  independent 
appraisal;  and  (g)  Cranston  will  make  an 
initial  deposit  of  12.5%  of  the  purchase 
price  for  the  Stock  into  the  Escrow 
(which  will  be  held  by  the  Bank),  and 
will  make  additional  deposits  of 
$125,000  at  the  close  of  each  calendar 
quarter  thereafter  imtil  a  total  of  25%  of 
the  purchase  price  for  the  Stock  has 
been  deposited  into  the  Escrow  to 


whether  any  actions  taken  by  the  Bank  would  be 
consistent  with  its  fiduciary  obligations  under  Part 
4  of  Title  I  of  the  Act.  In  this  regard,  section  404(a) 
requires,  among  other  things,  that  a  plan  fiduciary 
act  prudently,  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries  when  making  decisions  on  behalf  of  a 
plan. 


support  Cranston's  obligations  to  the 
Plan  imder  the  Put  Option. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington,  DC,  this  1st  day  of 
December.  2000. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  00-31017  Filed  12-5-00;  8:45  am] 
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Prohibited  Transaction  Exemption 
2000-63;  [Exemption  Application  No. 
D-10651,  et  al.]  Grant  of  Individual 
Exemptions;  Merrill  Lynch  &  Co.,  Inc. 
(ML&Co.) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1 986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
simimary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/ or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of 
the  plans. 

Merrill  Lynch  &  Co.,  Inc.  (ML&Co.)  Located 
in  New  York,  NY 

[Prohibited  Transaction  Exemption  2000-63 
Exemption  Application  No.  D-10651] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  residting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  purchase  or  sale  by  employee 
benefit  plans  (the  Plans),  other  than 
Plans  sponsored  by  ML&Co.  or  its 
affiliates  (collectively,  the  Applicants), 
of  Market  Index  Target-Term  Securities 
(the  MITTS),  which  are  debt  seciu-ities 
issued  by  the  Applicants;  and  (2)  the 
extension  of  credit  by  the  Plans  to  the 
Applicants  in  connection  with  the 
holding  of  the  MITTS. 

This  exemption  is  subject  to  the 
general  conditions  that  are  set  forth 
below  in  Section  II. 

Section  II.  General  Conditions 

(a)  The  MITTS  are  made  available  by 
the  Applicants  in  the  ordinary  course  of 
their  business  to  Plans  as  well  as  to 
customers  which  are  not  Plans. 

(b)  The  decision  to  invest  in  the  ~ 
MITTS  is  made  by  a  Plan  fiduciary  (the 
Independent  Plan  Fiduciary)  or  a 
participant  in  a  Plan  that  provides  for 
participant-directed  investments  (the 
Plan  Participant),  which  is  independent 
of  the  Applicants. 

(c)  The  Applicants  do  not  have  any 
discretionary  authority  or  control  or 
provide  any  investment  advice,  within 
the  meaning  of  29  CFR  2510.3-21(c), 
with  respect  to  the  Plan  assets  involved 
in  the  transactions. 

(d)  The  Plans  pay  no  fees  or 
commissions  to  ML&Co.  or  its  affiliates 
in  connection  with  the  transactions 
covered  by  the  requested  exemption, 
other  than  the  mark-up  for  a  principal 
transaction  permissible  under  Part  II  of 


Prohibited  Transaction  Class  Exemption 
(PTCE)  75-1  (40  FR  50845,  October  31, 
1975).! 

(e)  ML&Co.  agrees  to  notify  Plan 
investors  in  the  prospectus  (the 
Prospectus)  for  the  MITTS  that,  at  the 
time  of  acquisition,  no  more  than  15 
percent  of  a  Plan's  assets  should  be 
invested  in  any  of  the  MITTS. 

(f)  The  MITTS  do  not  have  a  duration 
which  exceeds  9  years  from  the  date  of 
issuance. 

(g)  Prior  to  a  Plan's  acquisition  of  any 
of  the  MITTS,  the  Applicants  fully 
disclose,  in  the  Prospectus,  to  the 
Independent  Plan  Fiduciary  or  Plan 
Participant,  all  of  the  terms  and 
conditions  of  such  MITTS,  including, 
but  not  limited  to,  the  following: 

(1)  A  statement  to  the  effect  tnat  the 
return  calculated  for  the  MITTS  will  be 
denominated  in  U.S.  dollars; 

(2)  The  specified  index  (the  Index)  or 
Indexes  on  which  the  rate  of  return  on 
the  MITTS  is  based; 

(3)  A  numerical  example,  capable  of 
being  understood  by  the  average 
investor,  which  explains  the  calculation 
of  the  return  on  the  MITTS  at  maturity 
and  reflects,  among  other  things,  (i)  a 
hypothetical  initial  value  and  closing 
value  of  the  applicable  Index,  and  (ii) 
the  effect  of  any  adjustment  factor  on 
the  percentage  change  in  the  applicable 
Index; 

(4)  The  date  on  which  the  MITTS  are 
issued; 

(5)  The  date  on  which  the  MITTS  will 
mature  and  the  conditions  of  such 
maturity; 

(6)  The  initial  date  on  which  the  value 
of  the  Index  is  calculated; 

(7)  Any  adjustment  factor  or  other 
numerical  methodology  that  would 
affect  the  rate  of  return,  if  applicable; 

(8)  The  ending  date  on  wnich  interest 
is  determined,  calculated  and  paid; 

(9)  Information  relating  to  the 
calculation  of  payments  of  principal  and 
interest,  including  a  representation  to 
the  effect  that,  at  maturity,  the  beneficial 
owner  of  the  MITTS  is  entitled  to 
receive  the  entire  principal  amoimt, 
plus  an  amount  derived  directly  from 
the  growth  in  the  Index  (but  in  no  event 
less  than  zero); 

(10)  All  details  regarding  the 
methodology  for  measuring 
performance; 

(11)  The  terms  under  which  the 
MITTS  may  be  redeemed; 

(12)  The  exchange  or  market  where 
the  MITTS  are  traded  or  maintained; 
and 


(13)  Copies  of  the  proposed  and  final 
exemptions  relating  to  the  exemptive 
relief  provided  herein,  upon  request. 

(h)  The  terms  of  a  Plan's  investment 
in  the  MITTS  are  at  least  as  favorable  to 
the  Plan  as  those  available  to  an 
imrelated  non-Plan  investor  in  a 
comparable  arm's  length  transaction  at 
the  time  of  such  acquisition. 

(i)  In  the  event  a  MITTS  security  is 
delisted  from  either  the  American  Stock 
Exchange  (the  AMEX),  the  New  York 
Stock  Exchange  or  any  other  nationally- 
recognized  securities  exchange,  Merrill 
Lynch,  Pierce,  Fenner  &  Smith 
Incorporated  (MLPF&S)  will  apply  for 
trading  through  the  National 
Association  of  Securities  Dealers 
Automated  Quotations  System,  which 
requires  that  there  be  independent 
market-makers  estabUshing  a  market  for 
such  securities  in  addition  to  MLPF&S. 
If  there  are  no  independent  market- 
makers,  the  exemption  will  no  longer  be 
considered  effective  with  respect  to  that 
MITTS  security. 

(j)  The  MITTS  are  rated  in  one  of  the 
three  highest  generic  rating  categories 
by  at  least  one  nationally-recognized 
statistical  rating  service  at  the  time  of 
thefr  acquisition.  ^ 

(k)  The  rate  of  return  for  the  MITTS 
is  objectively  determined  and,  following 
issuance,  the  Applicants  retain  no 
authority  to  affect  the  determination  of 
the  return  for  such  security,  other  than' 
in  connection  with  a  "market  disruption 
event"  that  is  described  in  the 
Prospectus  for  the  MITTS. 

(1)  The  MITTS  are  based  on  an  Index 
that  is — 

(1)  Created  and  maintained  ^  by  an 
entity  that  is  unrelated  to  the  AppUcants 
and  is  a  standardized  and  generally- 
accepted  Index  of  securities;  or 

(2)  Created  by  the  Applicants  or  an 
affiliate,  but  maintained  by  an  entity 
that  is  unrelated  to  the  Applicants,  and 

(i)  Consists  either  of  standardized  and 
generally-accepted  Indexes  or  an  Index 
comprised  of  at  least  10  publicly-traded 
securities  that  are  not  issued  by  the 
Applicants  or  their  affiliates,  are 
designated  in  advance  and  listed  in  the 
Prospectus  for  the  MITTS  (under  either 
circumstance,  neither  the  Applicants 
nor  their  affiliates  may  unilaterally 
modify  the  composition  of  the  Index, 
including  the  methodology  comprising 
the  rate  of  return), 

(ii)  Meets  the  requirements  for  an 
Index  in  Rule  19b--4  under  the 
Securities  Exchange  Act  of  1934,  and 


>  The  Department  is  providing  no  opinion  herein 
as  to  whether  any  principal  transactions  involving 
debt  securities  would  be  covered  by  PTCE  75-1 ,  or 
whether  any  particular  mark-up  by  a  broker-dealer 
for  such  transaction  would  be  permissible  under 
Part  11  of  PTCE  75-1. 


^  For  purposes  of  this  exemption,  the  term 
"maintain"  means  that  all  calculations  relating  to 
the  securities  in  the  Index,  as  well  as  the  rate  of 
return  of  the  Index,  are  made  by  an  entity  that  is 
unrelated  to  the  Applicants  or  their  affiliates. 
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(iii)  The  index  value  for  the  Index  is 
publicly-disseminated  through  an 
independent  pricing  service,  such  as 
Reuters  Group,  PLC  or  Bloomberg  L.P., 
or  through  a  national  securities 
exchange,  such  as  the  AMEX. 

(m)  The  Applicants  do  not  trade  in 
any  way  intended  to  affect  the  value  of 
the  MITTS  through  holding  or  trading  in 
the  securities  which  comprise  an  Index. 

(n)  The  Applicants  maintain,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (o)  of  this 
section  to  determine  whether  the 
conditions  of  this  proposed  exemption 
have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Applicants,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period;  and 

(2)  No  party  in  interest  other  than  the 
Applicants  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  aie  not  available  for 
examination  as  required  by  paragraph 
(o)  below. 

(o)(l)  Except  as  provided  in  section 
(o)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (n)  Jire  imconditionally 
available  at  their  customary  location 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission; 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  Plan  Participant  or 
beneficiary  of  any  participating  Plan,  or 
any  duly  authorized  representative  of 
such  Plan  Participant  or  beneficiary. 

(o)(2)  None  of  the  persons  described 
above  in  subparagraphs  (B)-(D)  of 
paragraph  (o)(l)  are  authorized  to 
examine  the  trade  secrets  of  the 
Applicants  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  proposed 
exemption  published  on  October  19, 
2000  at  65  FR  62756. 


Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption.  The  comment, 
which  was  submitted  on  behalf  of  the  • 
Applicants,  requests  several 
clarifications  to  the  conditional 
language  of  the  proposal.  First,  in 
Section  n(i)  of  the  General  Conditions, 
in  the  first  sentence  thereof,  the 
Applicants  suggest  that  the  phrase  "In 
the  event  a  MITTS  security  is  delisted 
*   *   *"  be  substituted  for  the  phrase  "In 
the  event  the  MITTS  are  delisted  *   *   *" 
Second,  in  the  last  sentence  of  the  same 
subparagraph,  at  the  end  thereof,  the 
Applicants  request  the  addition  of  the 
following  new  phrase  "with  respect  to 
that  MITTS  security."  Third,  in  Section 
11(1)  of  the  General  Conditions,  the 
Applicants  suggest  that  the  word  "and" 
be  added  at  the  end  of  subparagraph 
(1)(2),  that  the  comma  prior  to  the 
parenthetical  in  subparagraph  (l)(2)(i)  be 
deleted,  that  a  lower  case  "u"  be 
substituted  for  the  upper  case  "U"  in 
the  word  "under"  in  the  parenthetical 
and  that  the  period  at  the  end  of  (but 
within)  the  parenthetical  be  deleted. 

The  Department  concurs  with  these 
clarifications  to  the  proposed  exemption 
and  has  made  the  changes  requested  by 
the  Applicants  in  the  operative  language 
of  the  final  exemption.  The  Department 
has  also  noted  these  changes  in  the 
Summary  of  Facts  and  Representations 
of  the  proposed  exemption. 

For  further  information  regarding  the 
Applicants'  comment  letter  and  other 
matters  discussed  therein,  interested 
persons  are  encouraged  to  obtain  copies 
of  the  exemption  application  file 
(Exemption  Application  No.  D-10651) 
the  Department  is  maintaining  in  this 
case.  The  complete  application  file,  as 
well  as  all  supplemental  submissions 
received  by  the  Department,  are  made 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5638,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  Applicants'  comment,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
described  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


The  David  Mandelbaum  IRA  Rollover    "^ 
Account  (the  IRA)  Located  in  West  Orange, 
New  Jersey 

[Prohibited  Transaction  Exemption  2000-64: 
Exemption  Application  No.  D-10765] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (F)  of  the  Code  shall  not  apply 
to  the  cash  sale  by  the 
IRA  *  <'"*P  *  ''"^P  *  to  the  David 
Mandelbaum  Family  Trust  of  a  50 
percent  (50%)  undivided  interest  in  two 
(2)  parcels  of  improved  real  property 
subject  to  a  long  term  lease  (the 
Property);  provided  the  following 
conditions  are  satisfied: 

(1)  The  sale  is  a  one  time  transaction 
for  cash; 

(2)  The  terms  and  conditions  of  the 
sale  are  at  least  as  favorable  to  the  IRA, 
as  the  terms  of  similar  transactions 
negotiated  at  arm's  length  with 
imrelated  third  parties; 

(3)  The  IRA  receives  the  greater  of 
$4,307,000  dollars  or  the  fair  market 
value  of  the  IRA's  undivided  interest  in 
the  Property,  as  of  the  date  of  the  sale; 

(4)  The  fair  market  value  of  the  IRA's 
undivided  interest  in  the  Property  is 
determined  by  an  independent, 
qualified  appraiser,  as  of  the  date  of  the 
sale;  and 

(5)  The  IRA  does  not  pay  any 
commissions,  costs,  finder's  fees,  or 
other  expenses  in  connection  with  such 
sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
October  11.  2000,  at  65  FR  60464. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toU-fi-ee  number). 

I.B.E.W.  LU  567  Electrical  Joint 
Apprenticeship  and  Training  Trust  Fund 
(the  Training  Plan)  and  Money  Purchase 
Retirement  Plan  of  Local  567,  I.B.E.W  (the 
M/P  Plan)  (Collectively,  the  Plans)  Located  in 
Falmouth,  Maine 

[Prohibited  Transaction  Exemption  2000-64; 
Exemption  Application  Nos.  L-10906  and 
D-109071 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


*   *   *  Pursuant  to  the  provisions  contained  in  29 
CFR  25in.3-2(d).  the  IRA  is  not  subject  to  Title  I 
of  the  Employee  Retirement  Income  Security  Act  of 
1974  (the  Act).  However,  the  IRA  is  subject  to  Title 
II  of  the  Act,  pursuant  to  section  4975  of  the  Code. 


of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective 
August  31,  2000,  to  die  leases  (the 
Leases)  of  certain  office  space  and 
supplemental  facilities  (the  Leased 
Space)  to  the  Plans  by  Local  567 
I.B.E.W.  Building  Corporation  (the 
Building  Corporation),  an  entity  which 
is  wholly  owmed  by  Local  567  of  the 
International  Brotherhood  of  Electrical 
Workers  (the  Union),  a  party  in  interest 
with  respect  to  the  Plans,  provided  that 
the  following  conditions  are  satisfied: 

(1)  The  terms  of  the  Leases  are  at  least 
as  favorable  to  the  Plans  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(2)  A  qualified,  independent  appraiser 
determines  annually  the  fair  market 
rental  value  of  the  Leased  Space; 

(3)  The  Lease  payments  are  adjusted 
annually  by  an  independent  fiduciary  to 
assure  that  such  Lease  payments  are  not 
greater  than  the  fair  market  rental  of  the 
Leased  Space.  The  Lease  payments  are 
reduced,  if  the  fair  market  rental  value, 
as  determined  by  the  independent 
fiduciary,  decreases; 

(4)  An  independent  fiduciary 
determines  that  the  transactions  are 
appropriate  for  the  Plans  and  in  the  best 
interest  of  the  Plans'  participants  and 
beneficiaries; 

(5)  The  independent  fiduciary 
monitors  the  terms  of  the  transactions 
and  conditions  of  this  exemption  at  all 
times,  and  takes  whatever  actions  are 
necessary  and  proper  to  enforce  the 
Plans'  rights  under  the  Leases  and 
protect  the  participants  and 
beneficiaries  of  the  Plans.  (Such 
independent  fiduciary  duties  also 
include,  but  are  not  limited  to, 
negotiating  any  required  amendments  to 
the  Leases  on  behalf  of  the  Plans  to 
make  certain  the  terms  of  the  Leases  are 
commercially  reasonable.);  and 

(6)  The  annual  fair  market  rental 
amount  for  the  Leased  Space  will  not 
exceed  5%  of  the  Training  Plan's  total 
assets,  and  1%  of  the  M/P  Plan's  total 
assets. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  August  31,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  September  22,  2000  at  65 
FR  57397. 

Written  Comments 

The  Department  received  two  written 
comments  (the  Comments)  with  respect 
to  the  Notice  and  no  requests  for  a 
hearing.  The  Comments  were  submitted 
by  the  same  commenter  (the 


Commenter),  who  is  a  party  in  interest 
with  respect  to  the  Plans.  Set  forth 
below  is  a  discussion  of  the  major 
points  made  by  the  Commenter,  and  the 
applicant's  response  to  the  issues  raised 
thereby. 

Discussion  of  the  Comments 

The  Commenter  raised  certain  issues 
relating  to  the  operation  of  the  Union 
and  the  Plans.  In  particular,  the 
Commenter  made  various  allegations 
regarding  Milton  McBreairty  (Mr. 
McBreairty),  who  is  the  business 
manager  for  the  Union  and  a  trustee  of 
the  Plans  (Trustee).  The  Commenter 
believed  that  Mr.  McBreairty  is  not 
carrying  out  his  duties  as  business 
manager  for  the  Union  in  an  appropriate 
manner  and  that  his  duties  as  business 
manager  will  conflict  with  his  duties  as 
a  Plan  Trustee.  Among  other  things,  the 
Commenter  suggested  that  there  should 
be  a  complete  audit  and  examination  of 
the  business  manager's  spending  of  the 
Union's  monies.  The  Commenter  also 
questioned  whether  Maineland 
Appraisal  Consultants  of  Pordand, 
Maine,  the  Plans'  independent  fiduciary 
for  the  Leases  (the  Independent 
Fiduciary),  and  Frank  R.  Montello,  the 
president  of  the  Independent  Fiduciary, 
will  be  able  to  effectively  represent  the 
interests  of  the  Plans  or  can  be 
considered  independent  of  the  business 
manager.  In  this  regard,  the  Commenter 
asserted  that  the  Independent 
Fiduciary's  fees  are  being  paid  by  the 
business  manager  from  the  Union's 
fimds.  In  addition,  the  Commenter 
stated  that  the  M/P  Plan  should  only  be 
permitted  to  lease  a  maximum  of  800 
square  feet  in  Building  I,  instead  of  the 
1200  square  feet  mentioned  in  the 
Notice.  Finally,  the  Commenter  stated 
that  the  annual  fair  market  rental 
amount  for  the  Leased  Space  paid  by  the 
M/P  Plan  shoiUd  not  represent  more 
than  1%  of  the  M/P  Plan's  total  assets, 
rather  than  the  5%  required  by 
condition  6  of  the  Notice. 

Discussion  of  the  Applicant's  Response 
to  the  Comments 

1.  With  respect  to  the  Commenter's 
assertion  that  Mr.  McBreairty's  position 
as  business  manager  of  the  Union  is 
inconsistent  with  his  duties  as  a  Plan 
Trustee,  the  applicant  stated  that  the 
IBEW  Constitution  requires  that  the 
Union's  business  manager  serve  as  a 
Union  Trustee  for  the  Plans.  Further,  the 
applicant  noted  that  the  safeguards  set 
forth  in  the  Notice  are  intended  to 
protect  the  Plans'  participants  from 
conflicts  of  interest  relating  to  all  three 
Union  Trustees  for  the  Plans  (not  only 
Mr.  McBreairty).  The  governing 
documents  of  the  Plans  require  at  least 


one  Union  Trustee's  affirmative  vote  for 
any  action.  The  applicant  represents 
that  because  all  of  the  Union  Trustees 
may  be  construed  as  having  a  conflict  of 
interest  in  approving  any  Plan  leases 
with  the  Building  Corporation,  the  Plans 
have  engaged  the  Independent 
Fiduciary  to  protect  the  interests  of  the 
Plans  and  their  participants  and 
beneficiaries. 

2.  The  applicant  also  addressed  the 
Commenter's  concern  that  Mr.  Montello, 
who  is  the  president  of  the  Independent 
Fiduciary,  is  biased  because  the 
business  manager  for  the  Union  pays 
him  with  the  Union  members'  money. 
The  applicant  stated  that  Mr.  Montello 
is  not  compensated  by  the  business 
manager  with  Union  fimds.  Rather,  all 
of  the  Independent  Fiduciary's  fees,  just 
like  other  administrative  expenses  of  the 
Plans,  are  paid  by  the  Plans'  Trustees 
out  of  the  Plans'  assets  and  are 
accounted  for  in  the  Plans' 
administrative  budgets. 

The  applicant  represented  that  Mr. 
McBreairty  is  paid  by  the  Union  for  his 
services  to  the  Union  as  business 
manager. 

Mr.  McBreairty  does  not  receive  any 
compensation  from  the  Plans  apart  from 
reimbursement  of  his  expenses  as  the 
Plans'  Trustee  while  doing  business  for 
the  Plans,  as  reported  to  the  Department 
on  the  Plans'  annual  Form  5500  filings. 
In  addition,  the  applicant  noted  that 
each  year  the  Plans  engage  certified 
public  accoimtants  to  audit  their 
finances,  and  such  audits  have  not 
revealed  any  misuse  of  the  Plans'  fimds. 
The  applicant  represented  further  that 
the  M/P  Plan  and  the  Union  have  been 
subject  to  random  audits  by  the  Internal 
Revenue  Service  and  the  Department, 
and  none  of  these  audits  have  revealed 
any  improper  payments  to  Mr. 
McBreairty  or  any  other  Plan  Trustee. 

3.  With  respect  to  the  Commenter's 
concerns  about  the  amoimt  of  space 
leased  to  the  M/P  Plan,  the  applicant 

'stated  that  the  office  space  needs  of  the 
M/P  Plan  are  dictated  by  its  need  to 
house  all  of  its  staff,  equipment  and 
records.  In  this  regard,  the  applicant 
maintained  that  the  anticipated 
expansion  of  its  portion  of  the  Leased 
Space  up  to  1200  square  feet  is 
reasonable  and  appropriate  for  its 
operations  which  involve  overseeing 
500  current  Plan  participant  accoimts. 

The  applicant  also  addressed  the 
Commenter's  request  that  the  annual 
fair  market  rental  for  the  Leased  Space 
rented  to  the  M/P  Plan  be  required  to 
represent  less  than  1%  of  the  M/P  Plan's 
assets.  The  applicant  stated  that  the  5% 
limitation  with  respect  to  the  M/P  Plan's 
assets  cited  in  the  Notice  is  intended  to 
be  a  maximum  amount.  Furthermore, 
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the  applicant  noted  that  the  M/P  Plan's 
initial  annual  lease  payments  for  the 
Leased  Space  in  Building  I  represent 
only  approximately  1/lOOth  of  1%  of 
the  current  market  value  of  the  M/P 
Plan's  assets. 

In  consideration  of  this  Comment,  the 
Department  has  modified  condition  6  of 
the  final  exemption  such  that  it  reads: 
"The  annual  fair  market  rental  amount 
for  the  Leased  Space  will  not  exceed  5% 
of  the  Training  Plan's  total  assets  and 
1%  of  the  M/P  Plan's  total  assets." 

After  giving  full  consideration  to  the 
entire  record,  including  all  of  the 
Comments  submitted  to  the  Department 
and  the  responses  made  by  the 
applicant,  the  Department  has 
determined  to  grant  the  exemption, 
subject  to  the  modification  described 
above. 

The  Comments  have  been  included  as 
part  of  the  public  record  for  the 
exemption  application.  Interested 
persons  should  be  aware  that  the 
complete  exemption  application  file  is 
available  for  public  inspection  in  the 
Public  Disclosure  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5638,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan,  U.S.  Department  of 
Labor,  telephone  (202)  219-8883.  (This 
is  not  a  toll-fi-ee  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  tbe  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 


not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

3.  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  1st  day  of 
December,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  00-31018  Filed  12-5-00;  8:45  am] 

BILLING  COOE  4510-29-P 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
December  14,  2000,  and  Friday, 
December  15,  2000,  at  the  Ronald 
Reagan  Buildings,  International  Trade 
Center,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  10  a.m. 
on  December  14,  and  at  9  a.m.  on 
December  15. 

Topics  for  discussion  include: 
payment  update  for  hospital  inpatient 
services;  analysis  of  Medicare  +  Choice; 
issues  in  post-acute  care;  the  March 
2001  Report;  updating  payments  for 
physician  services  and  ambulatory  care 
facilities;  end-stage  renal  disease 
payment  policies  in  traditional 
Medicare;  hospital  margins  and 
subsidies  analysis  for  rural  hospitals; 
MedPAC  site  visits  to  rural 
communities,  and  the  disproportionate 
share  payment  adjustment  for  inpatient 
hospitals. 

Agendas  will  be  mailed  on  December 
6,  2000.  The  final  agenda  will  be 
available  on  the  Commission's  website 
(www.MedPAC.gov). 

ADDRESSES:  MedPAC's  address  is:  1730 

K  Street,  NW.,  Suite  800,  Washington, 

DC  20006.  The  telephone  number  is 

(202)  653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager,  (202) 

653-7220. 

Murray  N.  Ross, 

Executive  Director. 

(FR  Doc.  00-30959  Filed  12-5-00;  8:45  am] 

BILUNG  COOE  6820-BW-ll 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Revision  to  a  Currently  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collections  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35).  This  information  collection  is 
published  to  obtain  comments  from  the 
public. 

DATES:  Comments  will  be  accepted  imtil 
January  5,  2001. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 
Clearance  Officer:  Mr.  James  L.  Baylen 
(703)  518-6411,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6433,  E-mail: 
jbaylen@ncua.gov 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411.  It  is 
also  available  on  the  following  website: 
http://www.NCUA.gov. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0004. 

Form  Number:  NCUA  5300. 

Type  of  Review:  Revision  to  the 
currentiy  approved  collection. 

Title:  Semi-Annual  and  Quarterly  Call 
Report. 

Description:  The  financial  and 
statistical  information  is  essential  to 
NCUA  in  carrying  out  its  responsibility 
for  the  supervision  of  federally  insured 
credit  unions.  The  information  also 
enables  NCUA  to  monitor  all  federally 
insured  credit  unions  whose  share 
accoimts  are  insured  by  the  National 
Credit  Union  Share  Insiuance  Fund 
(NCUSIF). 

Respondents:  All  Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1 1 ,000. 


Estimated  Burden  Hours  Per 
Response:  9  hoiu-s. 

Frequency  of  Response:  Quarterly  and 
Semi-Annually. 

Estimated  Total  Annual  Burden 
Hours:  225,000. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
.Administration  Board  on  November  30,  2000. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  00-30993  Filed  12-5-00;  8:45  am] 

BILUNG  COOE  7S35-01-U 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  final  annual  fee  rates  of 
0.00%  for  tier  1  and  0.09%  (.0009)  for 
tier  2  for  calendar  year  2000.  These  rates 
shfill  apply  to  all  assessable  gross 
revenues  from  each  gaming  operation 
under  the  jurisdiction  of  the 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Gordon,  National  Indian  Gaming 
Commission,  1441  L  Street,  NW.,  Suite 
9100,  Washington,  DC  20005;  telephone 
202/632-7003;  fax  202/632-7066  (these 
are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  gaming 
on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  514),  as  amended,  provide 
for  a  system  of  fee  assessment  and 
payment  that  is  self-administered  by 
gaming  operations.  Pursuant  to  those 
regulations,  the  Conrniission  is  required 
to  adopt  and  communicate  assessment 
rates;  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  the  rate  being  finalized  today  are 
effective  for  calendar  year  2000. 

Montie  R.  Deer, 

Chairman,  National  Indian  Gaming 
Commission. 

[FR  Doc.  00-31084  Filed  12-5-00;  8:45  am] 

BILUNG  COOE  7565-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 
Science  Foundation,  National  Science 
Board. 

DATE  AND  TIME: 

December  14,  2000:  11:30  a.m.-ll:45 

a.m.;  Closed  Session 
December  14,  2000:  12:30  p.m.-l  p.m.; 

Closed  Session 
December  14,  2000:  1  p.m.-5  p.m.;  Open 

Session 

PLACE:  The  National  Science 
Foundation,  Room  1235,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public;  Part  of  this  meeting 
will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Thursday,  December  14,  2000 
Closed  Session  (1 1 .30  a.m.-l  l  :45  a.m.) 

— Closed  Session  Minutes,  October  2000 

— Personnel 

— NSB  nominees 

— NSB  Public  Service  Award 

Closed  Session  (12:30  p.m.-l  :00  p.m.) 

— Awards  and  Agreements 
—FY  2002  Budget 

Open  Session  (1:00  p.m. -5 .00  p.m.) 

— Open  Session  Minutes,  October  2000 
— Closed  Session  Items  for  January  31, 

February  1,  and  March  14, 15.  2001 
— Chairman's  Report 
— Director's  Report 
—Report:  NSF  Public  Affairs  Advisory 

Committee 
— COSEPUP  Postdoc  Study:  Bruce  Alberts 
— NSF  &  Social  Sciences:  N.  Bradbum 
— NSB  Report:  Allocation  of  Scientific 

Resources 
— NSB  Report:  NSF  International  Activities 
— Committee  Reports 
— Other  Business 

Marta  Cehelsky, 

Executive  Officer. 

[FR  Doc.  00-31 143  Filed  12-4-00;  10:27  am] 

BILUNG  CODE  7SS5-01-M. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Energy  Northwest;  WNP-2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-21,  issued 
to  Energy  Northwest  (the  licensee),  for 
operation  of  WNP-2  located  in  Benton 
County,  Washington. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  name  of  the  facility  from  WNP-2  to 
Columbia  Generating  Station  in  all 
applicable  locations  of  the  Facihty 
Operating  License  including  the 
licensee's  technical  specifications  (TS). 
In  addition,  the  proposed  action  would 
make  editorial  changes  to  TS  Figvire 
4.1-1,  "Site  Area  Boundary"  modifying 
or  deleting  text  associated  with 
references  to  WNP-2.  TS  Figure  4.1-1 
also  identifies  a  building  as  both  the 
"Plant  Support  Facility"  and  the 
"Emergency  Operations  Facility."  The 
Ucensee  has  proposed  a  change  to  delete 
the  name  "Plant  Support  Facility"  from 
the  figure. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  12,  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
change  the  operating  license  to 
accurately  reflect  the  name  change  of 
the  facility  from  WNP-2  to  Colimnbia 
Generating  Station  and  to  identify  the 
building  in  TS  Figiu^  4.1-1  with  only 
the  name  "Emergency  Operations 
Facility." 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  name  change  is  administrative 
in  natiire  and  will  not  affect  the 
operation  of  WNP-2. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  inl 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regards  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  enviroimiental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
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proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  WNP-2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  1,  2000,  the  staff 
consulted  with  the  Washington  State 
official,  Mr.  Richard  Crowley  of  the 
Division  of  Radiation  Protection, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  12,  2000.  Docimients  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  2000. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  Dembek, 

Chief,  Section  2,  Project  Directorate  IV  &■ 
Decommissioning,  IDivision  of  Licensing 
Project  Management.  Office  of  Nuclear 
Reactor  Regulation.  • 

[PR  Doc.  00-31099  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  December  4,  11,  18,  25, 

2000,  January  1,  and  8,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 


STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Weeks  of  December  4 

Monday,  December  4,  2000 

1:55  p.m. 

Affirmation  Session  (Public  Meeting) 

a:  Final  Rule  Amending  the  Fitness- 
for-Duty  Rule  (Tentative) 
2:00  p.m. 

Briefing  on  License  Renewal  Generic 
Aging  Lessons  Learned  (GALL) 
Report,  Standard  Review  Plan 
(SRP),  and  Regulatory  Guide  (Public 
Meeting)  (Contact:  Chris  Grimes, 
301-415-1183) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
Iive.html 

Week  of  December  11 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  1 1 . 

Week  of  December  18 — Tentative 

Wednesday,  December  20,  2000 

9:25  a.m. 

Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 

Briefing  on  the  Status  on  the  Fuel 
Cycle  Facility  Oversight  Program 
Revision  (Public  Meeting)  (Contact: 
Walt  Schwink,  301^15-7253) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
Iive.html 

Week  of  December  25 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  25. 

Week  of  January  1,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  1,  2001. 

Week  of  January  8,  2001 — Tentative 

Tuesday,  January  9,  2001 
9:30  a.m. 
Briefing  on  EEO  Program  (Public  Meeting) 

Wednesday,  January  10,  2001 

9:25  a.m. 
Affirmation  Session  (Public  Meeting)  (If 
needed) 
9:30  a.m. 
Briefing  on  Status  on  Nuclear  Waste  Safety 

(Public  Meeting) 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.gov/live.html 

The  Schedule  for  Commission 
meeting  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 
***** 

AOOmONAL  INFORMATION:  By  a  vote  of  5- 
0  on  November  27,  the  Commission 


determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  POWER 
AUTHORITY  OF  THE  STATE  OF  NEW 
YORK  ENTERGY  COMPANIES, 
Transfer  of  licenses  for  Indian  Point  3 
and  FitzPatrick  nuclear  plants.  Petitions 
to  Intervene"  be  held  on  November  27, 
and  on  less  than  one  week's  notice  to 
the  notice. 

By  a  vote  of  5-0  on  November  27,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
FLORIDA  POWER  &  UGHT  CO., 
License  Renewal  Application  for  Turkey 
Point  Units  3  and  4;  Licensing  Board 
Referral  and  Scheduling  Order"  be  held 
on  November  27,  and  on  less  than  one 
week's  notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wrnh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  1,  2000. 
William  M.  Hill,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
[FR  Doc.  00-31154  Filed  12-4-00;  12:19  pm] 

BILUNG  CODE  7590-01-M 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Performance  Review  Board; 
Membership:  Senior  Executive  Service 

AGENCY:  Occupational  Safety  and  Health 
Review  Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ledia  Esther  Bemal,  Director,  Office  of 
Financial  and  Administrative  Services, 
Occupational  Safety  and  Health  Review 
Commission.  1120  20th  Street,  NW.,  9th 
Floor,  NW.,  Washington,  DC  20036, 
(202)  606-5390. 


SUPPLEMENTARY  INFORMATION:  Section 
4313(c)(1)  through  (5)  of  title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Persoimel  Management, 
one  or  more  Performance  Review 
Board(s). 

Members  of  the  Performance  Review 
Board  are: 

1.  Elizabeth  M.  Thornton,  Director, 
Office  of  Field  Programs,  Equal 
Employment  Opport\mity 
Commission. 

2.  Richard  L.  Baker.  Executive  Director, 
Federal  Mine  Safety  and  Health 
Review  Commission. 

3.  Earl  R.  Ohman,  Jr.,  General  Counsel, 
Occupational  Safety  and  Health 
Review  Commission. 

4.  Patricia  A.  Randle,  Executive 
Director,  Dccupational  Safety  and 
Health  Review  Commission. 

Dated:  November  30.  2000. 
Thomasina  V.  Rogers, 

Chairman. 

|FR  Doc.  00-30992  Filed  12-5-00;  8:45  am] 

BILLING  CODE  7600-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-24776:  File  No.  812-12300] 

John  Hancock  Variable  Series  Trust  I, 
et  al.;  Notice  of  Application 

November  30,  2000. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  under 
Section  17(b)  of  the  Investment 
Company  Act  of  1940  ("1940  Act")  for 
an  exemption  fi-om  Section  17(a)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  one  series  of 
John  Hancock  Variable  Series  Trust  I 
(the  "Trust")  to  acquire  all  of  the  assets 
and  liabilities  of  another  series  of  the 
Trust.  Because  of  certain  affiliations, 
applicants  may  not  be  able  to  rely  on 
rule  17a-8  under  the  1940  Act. 
APPLICANTS:  John  Hancock  Variable 
Series  Trust  I  ("Trust")  and  John 
Hancock  Life  Insurance  Company 
("John  Hancock"). 

FILING  DATE:  The  application  was  filed 
on  October  13,  2000. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  Apphcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 


should  be  received  by  the  Commission 
by  5:30  p.m.,  on  December  21,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Arnold  R.  Bergman, 
Esquire.  P.O.  Box  111,  John  Hancock 
Place,  Boston,  MA  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  A.  Holinsky,  Senior  Counsel,  or 
Lorna  J.  MacLeod,  Branch  Chief, 
Division  of  Investment  Management, 
Office  of  Insurance  Products  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
1940  Act  as  an  open-end  diversified 
management  investment  company  and 
is  currently  comprised  of  33  series 
("Funds"). 

2.  Two  of  these  Funds  are  party  to  the 
transaction  for  which  Applicants  seek 
exemptive  relief:  the  International 
Opportunities  II  Fund  (the  "Acquired 
Fund")  and  the  International 
Opportunities  Fund  (the  "Acquiring 
Fund"). 

3.  John  Hancock  serves  as  investment 
adviser  to  both  the  Acquired  Fimd  and 
the  Acquiring  Fund.  John  Hancock  is  a 
wholly-owned  subsidiary  of  John 
Hancock  Financial  Services,  Inc.,  a 
publicly-owned  diversified  financial 
services  company  whose  shares  are 
traded  on  the  New  York  Stock 
Exchange. 

4.  T.  Rowe  Price  International,  Inc. 
("T.  Rowe  Price")  serves  as  sub-adviser 
to  both  the  Acquired  Fund  and  the 
Acquiring  Fund.  T.  Rowe  Price  uses 
substantially  the  same  personnel  and 
analytical  techniques  in  managing  each 
fund.  Applicants  assert  that  the 
reorganization  will  not  change  the 
Acquiring  Fund's  Investment  strategies 
or  the  analj^ical  techniques  or 
personnel  that  T.  Rowe  Price  uses  to 
implement  them.  Prior  to  Jime  13,  2000, 
the  Acquired  Fund  had  been  called  the 


Global  Equity  Fund  reflecting  a  "global" 
investment  strategy  and  was  sub- 
advised  by  Scudder  Kemper 
investments.  Inc.  The  current  sub- 
investment  management  with  T.  Rowe 
Price  was  approved  by  a  vote  of  the 
Acquired  Fimd's  shareholders  (based  on 
instructions  received  from  participating 
contract  owners). 

5.  The  shares  of  the  Acquired  Fimd 
and  the  Acquiring  Fund  are  currently 
sold  exclusively  to  John  Hancock  and 
certain  insurance  companies  affiliated 
with  John  Hancock  (collectively,  the 
"Insurance  Companies")  for  allocation 
to  separate  accounts  (the  "Separate 
Accounts")  established  to  fimd  the 
benefits  under  variable  annuity 
contracts  and  variable  life  insurance 
policies  (collectively,  the  "Contracts") 
issued  by  these  companies.  The 
Separate  Accounts  are  registered  as 
investment  companies  of  the  unit 
investment  trust  type  imder  the  1940 
Act.  As  a  result  of  investing  "seed 
money"  in  the  Acquired  Fund,  John 
Hancock  beneficially  owner  more  than 
5%  of  the  Acquired  Fxmd's  outstanding 
shares. 

6.  Owners  of  the  Contracts 
("Owmers")  may  choose  to  allocate  their 
Contract  premiums  and  account  values 
among  various  investment  options, 
including  the  Acquired  Fund  and/or  the 
Acquiring  Fimd.  As  a  result.  Owners 
may  participate,  indirectly,  in  the 
performance  of  one  or  both  of  the  funds. 

7.  Applicants  assert  that  except  for  the 
fact  that  the  Acquiring  Fund  is 
significantly  larger  than  the  Acquired 
Fund,  the  two  funds  are  identical 
(including  with  respect  to  their 
investment  programs,  the  identity  of 
their  investment  and  sub-investment 
adviser,  their  advisory  fee  schedules, 
and  the  types  of  other  costs  and 
expenses  that  they  bear). 

8.  On  September  27,  2000,  the  Trust's 
board,  including  all  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  1940  Act 
("Independent  Trustees"),  unanimously 
approved  a  reorganization  of  the 
Acquired  Fund  into  the  Acquiring  Fund 
(the  "Reorganization  Agreement"  or 
"Plan").  The  reorganization  is  expected 
to  occur  on  December  22,  2000  (the 
"Closing  Date").  Under  the  Plan,  the 
Acquiring  Fund  will  acquire 
substantially  all  of  the  assets,  subject  to 
the  liabilities,  of  the  Acquired  Fund  in 
consideration  of  the  issuance  by  the 
Acquiring  Fund  of  shares  having  an 
aggregate  net  asset  value  ("NAV")  equal 
to  the  aggregate  NAV  of  the  Acquired 
Fund's  shares,  determined  as  of  4:00 
p.m.  Eastern  Time  (the  "Effective 
Time")  on  the  Closing  Date.  The  NAV 
of  each  Fund's  shares  for  these  purposes 
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will  be  computed  in  the  manner  set 
forth  in  the  Trust's  Form  N-lA 
registration  statement  as  currently  in 
effect  with  the  Commission.  The 
aforementioned  Acquiring  Fimd  shares 
will  be  issued  pro-rata  to  the  Acquired 
Fund's  shareholders  of  record  as  of  the 
Effective  Time. 

9.  The  Trust's  Board,  including  all  of 
the  Independent  Trustees,  determined 
that  participation  in  the  reorganization 
is  in  the  best  interests  of  the 
shareholders  and  Contract  Owners 
participating  in  each  of  the  Acquired 
and  Acquiring  Funds  and  that  the 
interests  of  existing  shareholders  and 
Owners  will  not  be  diluted  as  a  result 
of  the  reorganization.  In  approving  the 
reorganization,  the  following  factors, 
among  others,  were  relevant  to  the 
Board:  (a)  That,  because  of  breakpoints, 
combining  the  Acquired  Fvmd  and  the 
Acquiring  Fund  will  result  in  a  lower 
effective  rate  of  advisory  fees  and  other 
expenses  for  the  Acquired  Fund  and,  to 
a  lesser  extent,  for  the  Acquiring  Fimd; 
(b)  that  the  funds'  investment  programs 
are  essentially  identical,  which  means 
that  there  will  be  no  need  to  liquidate 
and  reinvest  any  portfolio  securities  in 
connection  with  the  reorganization;  (c) 
the  fact  that  John  Hancock  will  bear  all 
other  direct  or  indirect  costs  and 
expenses  associated  with  the 
reorganization;  (d)  the  tax-free  nature  of 
the  reorganization;  and  (e)  that  the 
reorganization  presents  no  foreseeable 
disadvantages  to  either  fund  or  to  any 
Owner. 

10.  The  Plan  is  subject  to  a  number  of 
conditions  precedent,  including  that  the 
reorganization  will  have  been  approved 
by  the  vote  of  shareholders  of  the 
Acquired  Fund.  In  connection  with  that 
vote,  the  Insurance  Companies  have 
solicited  instructions  from  Owmers  as  to 
how  to  vote  the  Acquired  Fund's 
outstanding  shares.  This  solicitation 
will  be  made  pursuant  to  a  Form  N-14 
registration  statement  that  the  Trust 
filed  with  the  Commission  on  October 
10,  2000.  Applicants  assert  that  shares 
of  the  Acquired  Fimd  for  which  no 
instructions  are  received  in  time  to  be 
voted  will  be  represented  by  the 
Insiu-ance  Companies  at  the  meeting  and 
voted  in  the  same  proportion  as  shares 
for  which  instructions  have  been 
received  in  time  to  be  voted.  Applicants 
further  assert  that  Acquired  Fund  shares 
not  attributable  to  policies  or  contracts 
represented  by  Insurance  Companies, 
including  shares  held  by  John  Hancock 
reflecting  "seed  money,"  will  be  voted 
in  the  same  proportion  as  shares  for 
which  instructions  have  been  received 
in  time  to  be  voted. 

11.  The  Plan  may  be  terminated  at  any 
time  by  mutual  agreement  between  the 


Trust  and  John  Hancock.  Applicants 
have  agreed  to  the  relief  they  are 
requesting  being  conditioned  on  their 
obtaining  prior  approval  horn  the 
Commission  of  any  material  change  in 
the  Plan. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
generally  prohibits  an  affiliated  person 
of  a  registered  investment  company,  or 
an  affiliated  person  of  such  a  person, 
acting  as  principal,  from  selling  any 
security  to,  or  purchasing  any  security 
from  the  company.  Section  2(a)(3)  of  the 
1940  Act  defines  an  "affiliated  person" 
of  another  person  to  include:  (a)  Any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  of  more  of  whose 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  wdth  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 
Applicants  state  that  the  Acquired  Fund 
and  the  Acquiring  Fund  may  be  deemed 
affiliated  persons  and,  thus,  absent  an 
exemption,  the  reorganization  may  be 
prohibited  by  Section  17(a). 

2.  Rule  17a-8  under  the  1940  Act 
exempts  from  the  prohibitions  of 
Section  17(a)  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons,  or 
affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers,  provided  that 
certain  conditions  set  forth  in  the  rules 
are  satisfied. 

3.  Applicants  believe  that  rule  17a-8 
may  be  unavailable  in  connection  with 
the  reorganization  because  the  funds 
may  be  deemed  to  be  affiliated  for 
reasons  other  than  those  set  forth  in  the 
rule.  In  particular,  John  Hancock  may  be 
an  affiliated  person  of  the  Acquired 
Fimd,  because  Acquired  Fund  shares 
held  by  John  Hancock  and  reflecting 
"seed  money"  that  John  Hancock  has 
maintained  in  the  Acquired  Fund 
constitute  more  than  5%  of  the 
Acquired  Fund's  outstanding  shares. 

4.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may 
exempt  a  transaction  from  the 
provisions  of  Section  17(a)  if  the 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 


concerned,  and  that  the  proposed 
transaction  is  consistent  widi  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  1940  Act. 

5.  Applicants  request  an  order  under 
Section  17(b)  of  the  1940  Act  exempting 
them  from  Section  17(a)  of  the  1940  Act 
to  the  extent  necessary  to  permit 
applicants  to  consummate  the 
reorganization.  Applicants  submit  that 
the  reorganization  satisfies  the 
standards  of  Section  17(b)  of  the  1940 
Act.  Applicants  assert  that  the  proposed 
reorganization  will  not  in  any  way  affect 
the  price  or  value  of  outstanding  shares 
of  the  Acquired  Fund  or  the  Acquiring^ 
Fund,  nor  will  it  in  any  way  affect  the 
Contract  values  or  interests  of  Owners. 
Applicants  assert  that  John  Hancock 
will  pay  all  costs  and  expenses  directly 
or  indirectly  associated  with  the 
reorganization.  Applicants  further  assert 
that  the  investment  programs  and 
fundamental  investment  policies  of  the 
Acquired  Fund  and  the  Acquiring  Fund 
are  identical  in  all  material  respects. 
Finally,  Applicants  note  that  investors 
in  the  Acquired  Fund  will  have  the 
opportunity  to  approve  or  disapprove 
the  reorganization. 

6.  Appbcants  believe  that  such  relief 
is  warranted  because  of  (a)  the 
advantages  of  the  reorganization  to  the 
Acquired  Fund  and,  to  a  lesser  extent, 
the  Acquiring  Fund  and,  by  extension, 
to  the  shareholders  of  and  Contract 
Owners  participating  in  those  Funds, 
coupled  with  (b)  the  absence  of  einy 
foreseeable  disadvantages  that  the 
reorganization  might  have  for  any  of 
them. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
[PR  Doc.  00-31023  Filed  12-5-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24777] 

Notice  of  Applications  for 
Deregistration  Under  Section  8<f)  of  the 
Investment  Company  Act  of  1940 

November  30,  2000. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  November 
2000.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington,  DC  20549-0102  (tel.  202- 


942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27,  2000,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street.  NW,  Washington.  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0506. 

Mackenzie  Solutions  [File  No.  811- 
9107] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  5,  2000, 
applicant  made  its  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $34,420 
incurred  in  connection  with  the 
liquidation  were  paid  by  Ivy 
Management.  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  November  7,  2000. 

Applicant's  Address:  Via  Mizner 
Financial  Plaza,  700  South  Federal 
Highway — Suite  300,  Boca  Raton, 
Florida  33432. 

Anchor  Gold  and  Currency  Trust  [File 
No.  811-4640);  Anchor  Resource  and 
Commodity  Trust  [File  No.  811-8706] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  October  30, 
2000,  each  applicant  made  a  final 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Expenses  of  $86,026  and  $30,038, 
respectively,  were  incurred  in 
connection  with  the  liquidations  and 
were  paid  by  the  applicants. 

Filing  Date:  The  applications  were 
filed  on  November  6,  2000. 

Applicants'  Address:  579  Pleasant 
Street,  Suite  4,  Paxton,  Massachusetts 
01612. 


Insured  Tax  Free  Income  Multi  Series 
I  (and  Subsequent  Multi-Series  of  the 
Trust)  [File  No.  811-4409] 

Summary:  Applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  16, 
1999,  applicant  made  its  final 
liquidating  distribution  to  unit  holders 
based  on  net  asset  value.  Applicant 
incurred  no  expenses  in  connection 
with  the  liquidation. 

Filing  Date:  The  application  was  filed 
on  October  23,  2000. 

Applicant's  Address:  c/o  Van  Kampen 
Funds  Inc.,  Administrator,  1  Parkview 
Plaza,  PO  Box  5555,  Oakbrook  Terrace, 
Illinois  60181-5555. 

A.G.  Series  Trust  [File  No.  811-8912] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  23, 
1999,  applicant  distributed  all  of  its 
shares  at  net  asset  value  to  its 
shareholders  in  connection  with 
applicant's  liquidation.  Total  expenses 
of  $57,130.00  were  incurred  in 
connection  with  the  liquidation  and 
were  paid  by  American  General  Annuity 
Insurance  Company. 

Filing  Dates:  The  application  was 
filed  on  August  23,  2000  and  amended 
on  November  15,  2000. 

Applicant's  Address:  2929  Allen 
Parkway,  Houston,  Texas  77019. 

Norwest  Select  Funds  [File  No.  811- 
8202] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  5, 
1999,  the  shareholders  of  the  applicant 
voted  to  approve  the  merger  of  applicant 
with  another  investment  company.  The 
name  of  the  funds  surviving  the  merger 
is  Wells  Fargo  Variable  Trust,  and  its 
Investment  Company  Act  file  number  is 
811-9255.  Expenses  of  $109,099  were 
incurred  in  connection  with  the  merger 
and  were  paid  by  Wells  Fargo  Bank, 
N.A.,  the  administrator  of  Wells  Fargo 
Variable  Trust. 

Filing  Date:  The  application  was  filed 
on  June  19,  2000,  and  amended  on  July 
28,  2000  and  October  5,  2000. 

Applicant's  Address:  Two  Portland 
Square,  Portland,  ME  04101. 

GT  Global  Variable  Investment  Series 
[File  811-6672] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  15, 
1999,  GT  Global  Variable  America 
Fund,  a  series  of  applicant,  transferred 
its  assets  to  AIM  Variable  Insurance 
Funds,  hic.  On  October  18,  1999,  GT 
Global  Money  Market  Fund,  a  series  of 


applicant,  transferred  its  assets  to  AIM 
Variable  Insurance  Funds,  Inc.  On 
October  22, 1999,  GT  Global  Variable 
International  Fund,  GT  Global  Variable 
Europe  Fund,  and  GT  Global  Variable 
New  Pacific  Fund,  each  a  series  of 
applicant,  transferred  its  assets  to  AIM 
Variable  Insurance  Fimds,  Inc.  The 
distributions  were  based  on  net  asset 
value.  Legal  expenses  of  $10,117 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant's 
investment  adviser,  AIM  Advisors,  Inc. 
Accounting  and  other  expenses  of 
$5,387  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  September  26.  2000. 

Applicant's  Address:  11  Greenway 
Plaza,  Suite  100,  Houston,  Texas  77046- 
1173. 

GT  Global  Variable  Investment  Trust 
[File  811-7164] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  15, 
1999,  GT  Variable  Grovtrth  &  Income 
Fund,  GT  Global  Variable 
Telecommunications  Fund,  GT  Global 
Variable  Strategic  Income  Fund,  GT 
Global  Variable  Global  Government 
Income  Fund,  and  GT  Global  Variable 
U.S.  Government  Income  Fund,  each  a 
series  of  applicant,  transferred  its  assets 
to  AIM  Variable  Insurance  Funds,  Inc. 
On  October  22,  1999,  GT  Global 
Variable  Natural  Resources  Fund,  GT 
Global  Variable  Infrastructure  Fund,  GT 
Global  Variable  Latin  America  Fund, 
and  GT  Global  Variable  Emerging 
Markets  Fund,  each  a  series  of 
applicant,  transferred  its  assets  to  AIM 
Variable  Insurance  Funds,  Inc.  The 
distributions  were  based  on  net  asset 
value.  Legal  expenses  of  $18,368 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant's 
investment  adviser,  AIM  Advisors,  Inc. 
Accounting  and  other  expenses  of 
$7,903  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  September  26,  2000. 

Applicant's  Address;  11  Greenway 
Plaza,  Suite  100,  Houston,  Texas  77046- 
1173. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-31022  Filed  12-5-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^»3627;  File  No.  SR-NAS[>- 
99-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  2  to 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Trading  in  Hot  Equity 
Offerings 

November  28,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
15.  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  Amendment 
No.  2  to  the  proposed  rule  change  ^  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NASD  Regulation.  The  Commission  is 
publishing  this  notice  of  Amendment 
No.  2  to  solicit  comments  on  the 
amended  proposed  rule  change  from 
interested  persons. 

On  October  15,  1999,  NASD 
Regulation  submitted  the  proposed  nile 
change  to  the  Commission.  On 
December  21, 1999,  NASD  Regulation 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.*  The  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  January  18,  2000.^  The 
Commission  received  twenty-four 
comment  letters  on  the  proposed  rule 
change.6  NASD  Regulation  is 


M5U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  See  Letter  from  Alden  S.  Adkins,  Senior  vice 
President  and  General  Counsel,  NASD  Regulation, 
to  Katherine  A.  England.  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Conunission,  dated  November  14,  2000 
("Amendment  No.  2").  In  response  to  the  comment 
letters,  Amendment  No.  2  was  filed  to  replace  the 
proposed  rule  change  and  Amendment  No.  1  in 
their  entirety. 

*  See  Letter  from  Gary  L.  Goldsholle,  Assistant 
General  Counsel,  NASD  Regulation,  to  Katherine  A. 
England,  Assistant  Director,  Division,  Commission, 
dated  December  20,  1999  ("Amendment  No.  1").  In 
Amendment  No.  1,  NASD  Regulation  makes  certain 
technical  amendments  to  the  proposed  rule  change. 

9  Securities  Exchange  Act  Release  No.  4232S 
(January  10.  2000),  65  FR  2656. 

"  Letter  from  Willkie  Farr  &  Gallagher  to  Jonathan 
G.  Katz,  SEC,  dated  January  28,  2000  ("Willkie"); 
Letter  from  Faith  Colish  to  Jonathan  G.  Katz,  SEC, 
dated  January  31,  2000  ("Colish");  Letter  from 
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responding  to  the  comment  letters  with 
Amendment  No.  2. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to 
establish  NASD  Rule  2790,  Restrictions 
on  the  Pm'chase  and  Sale  of  Initial 
Equity  Public  Offerings,  to  replace  the 
Free-Riding  and  Withholding 
Interpretation,  IM-2110-1.  Below  is  the 
amended  text  of  the  proposed  rule 
change  as  proposed  in  Amendment  No. 

2.  Additions  are  italicized  and  deletions 
are  bracketed.  (Note:  Section  (a) 
"Definitions"  has  been  renumbered  as 
Section  (i).  The  comparison  of  changes 
to  the  defintions  is  located  imder 
Section  (i). 

Rule  2790.  [Trading  in  Hot  Equity 
Offerings] 

1(b)]  Restrictions  on  the  Purchase  and 
Sale  of  Initial  Equity  Public  Offerings 

(a)  General  Prohibitions 

(1)  A  member  or  a  person  associated 
with  a  member  may  not  sell,  or  cause  to 
[sell,]  be  sold,  a  [hot]  new  issue  [in  a 
public  offering]  to  any  account  in  which 
a  restricted  person  [or  a  member  of  the 
restricted  person's  immediate  family] 
has  a  beneficial  interest,  except  as 
otherwise  permitted  herein  [or  through 
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an  exemption  pursuant  to  the  Rule  9600 
Series]. 

(2)  A  member  or  a  person  associated 
with  a  member  may  not  purchase  a  [hot 
issue  in  a  public  offering,  except  as 
permitted  herein  or  through  an 
exemption  pursuant  to  the  Rule  9600 
Series.]  new  issue  in  any  account  in 
which  such  member  or  person  associate 
with  a  member  has  a  beneficial  interest, 
except  as  otherwise  permitted  herein. 

(3)  A  member  may  not  continue  to 
hold  [hot  issues  acquired  in  a  public 
offering  except  as  permitted  herein  or 
through  an  exemption  pursuant  to  the 
Rule  9600  Series.]  new  issues  acquired 
by  the  member  as  an  underwriter, 
selling  group  member,  or  otherwise, 
except  as  otherwise  permitted  herein. 

[(c)  Canceling  Trades 

A  member  or  a  person  associated  with 
a  member  does  not  violate  this  rule  if  it 
cancels  a  sale  of  a  hot  issue  made  to  the 
accoimt  of  a  restricted  person  or  a 
member  of  the  person's  immediate 
family  prior  to  the  end  of  the  first 
business  day  following  the  date  that 
market  trading  commences  (i.e.,  T+1) 
and  reallocates  such  hot  issue  at  the 
public  offering  price  to  a  non-restricted 
person. 

{d)](b)  Preconditions  for  Sale 

Before  selling  a  [hot]  new  issue  to  any 
accoimt,  a  member  must  in  good  faith 
have  obtained  within  the  [previous] 
twelve  months  [documentary  evidence] 
prior  to  such  sale,  a  representation  from 
the  account  holder(s),  or  a  person 
authorized  to  represent  the  beneficial 
owners  of  the  account  [or  the  ultimate 
purchasers  if  the  account  is  a  conduit 
accoimt,  demonstrating  that  no 
restricted  person  or  ultimate  purchasere 
in  the  case  of  a  conduit  account,  has  a 
beneficial  interest  in  the  account,  except 
as  permitted  under  the  rule.  Members], 
that  the  account  is  eligible  to  purchase 
new  issues  in  compliance  with  this  rule. 
A  member  may  not  rely  upon  any 
representation  that  it  believes,  or  has 
reason  to  believe,  is  inaccurate.  A 
member  shall  maintain  a  copy  of  all 
records  and  information  [used  to 
determine  that)  relating  to  whether  an 
account  [does  not  contain  a  restricted 
person]  is  eligible  to  purchase  new 
issues  in  its  files  for  at  least  three  years 
following  the  member's  last  sale  of  a 
[hot]  new  issue  to  that  account. 

[(e)  (General  Exemptions]  (c)  General 
Exemptions 

[A  member  or  a  person  associated 
with  a  member  may  sell  hot  issues  to:] 
The  general  prohibitions  in  paragraph 
(a)  of  this  rule  shall  not  apply  to  sales 
to  and  purchases  by: 


[(1)  A  registered  investment  company] 
(1)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940[.l; 

[(2)  A  collective  investment  account 
(including  a  joint  back  office  broker/ 
dealer  or  a  collective  investment 
account  with  a  joint  back  office  broker/ 
dealer  subsidiary),]  (2)  A  common  trust 
fund  or  similar  fund  as  described  in 
Section  3(a)(12)(A)(iii)  of  the  Act, 
provided  that: 

(A)  the  fund  has  investments  from 
1,000  or  more  trust  accounts;  and 

(B)  the  fund  does  not  limit  beneficial 
interests  in  the  fund  principally  to  trust 
accounts  of  restricted  persons; 

(3)  An  insurance  company  general, 
separate  or  investment  account, 
provided  that: 

(A)  the  account  has  investments  from 
1,000  or  more  policyholders;  and 

(B)  the  insurance  company  does  not 
limit  beneficial  interests  in  the  account 
principally  to  restricted  persons; 

(4)  An  account  that  is  beneifically 
owned  in  part  by  restricted  persons, 
provided  that  such  restricted  persons  in 
the  aggregate  owra  less  than  5%  of  such 
account,  and  that:l.] 

[(3)  A  publicly  traded  corporation 
(other  than  an  affiliate  of  a  broker/ 
dealer)  listed  on  an  exchange  or  The 
Nasdaq  Stock  Market,  in  which  no 
person  with  a  10%  or  more  ownership 
interest  in  a  restricted  person.]  (A)  each 
such  restricted  person  does  not  manage 
or  otherwise  direct  investments  in  the 
account;  and 

[(4)  A  foreign]  (B)  on  a  pro  rata  basis, 
each  such  restricted  person  who  is  a 
natural  person  receives  less  than  1 00 
shares  of  any  new  issue; 

(5)  A  publicly  traded  entity  (other 
than  a  broker/dealer)  that  is  listed  on  a 
national  securities  exchange  or  is  traded 
on  the  Nasdaq  National  Market, 
provided  that  the  gains  or  losses  from 
new  issues  are  passed  on  directly  or 
indirectly  to  public  shareholders; 

(6)  An  investment  company  organized 
under  the  laws  of  a  foreign  jurisdiction, 
(meeting  the  followring  criteria:] 
provided  that: 

[(A)  the  company  has  100  or  more 
investors; 

(B)  the]  (A)  the  investment  company  is 
listed  on  a  foreign  exchange  or 
authorized  for  sale  to  the  public  by  a 
foreign  regulatory  authority;  and 

(B) [(C)]  no  person  owning  more  than 
5%  of  the  shares  of  the  investment 
[company's  assets  shall  be  invested  in  a 
particular  hot  issue;  and, 

(D)  no  person  owning  more  than  5% 
interest  in  such]  company  is  a  restricted 
person[.]; 

[(5)  An  employee  benefits  plan 
qualified  under  the]  (7)  An  Employee 


Retirement  Income  Security  Act 
[provided  that  the  plan  sponsor  is  not  a 
member  or  an  affiliate;  or  a  state  or 
foreign  government  employee  benefit] 
benefits  plan  that  is  qualified  under 
Section  401(a)  of  the  Internal  Revenue 
Code,  provided  that  such  plan  is  not 
sponsored  solely  by  a  broker/dealer; 

(8)  A  state  or  municipal  government 
benefits  plan  that  is  subject  to  [separate] 
state  [and]  and/or  municipal  regulation; 
oii.] 

l6](9)  A  tax  exempt  charitable 
organization  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code. 

[(7)  Employees  and  directors  of  the 
issuer,  an  entity  which  controls,  is 
controlled  by,  or  is  under  common 
control  of  the  issuer.] 

(d)  Issuer-Directed  Securities 

[(B)  An  immediate  family  member  of 
a  restricted  person  in  paragraph 
(a)(ll)(B)  if:]  The  prohibitions  on  the 
purchase  and  sale  of  new  issues  in  this 
rule  shall  not  apply  to  securities  that: 

[(A)  such  restricted  person  does  not 
directly  or  indirectly  provide  material 
support  to,  or  receive  material  support 
from,  the  immediate  family  member;] 

(1)  are  specifically  directed  by  the 
issuer;  provided,  however,  that  this 
exemption  shall  not  apply  to  securities 
directed  by  the  issuer  to  an  account  in 
which  any  restricted  person  specified  in 
subparagraphs  (i)(10)(B)  or  (i)(10)(C)  of 
this  rule  has  a  beneficial  interest,  unless 
such  person,  or  a  member  of  his  or  her 
immediate  family,  is  an  employee  or 
director  of  the  issuer,  the  issuer's 
parent,  or  a  subsidiary  of  the  issuer. 
Also,  for  purposes  of  this  subparagraph 
(d)(1)  only,  a  parent/subsidiary 
relationship  is  established  if  the  parent 
has  the  right  to  vote  50%  or  more  of  a 
class  of  voting  security  of  the  subsidiary, 
or  has  the  power  to  sell  or  direct  50% 
or  more  of  a  class  of  voting  securities  of 
the  subsidiary; 

[(B)  such  restricted  person  is  not 
employed  by  the  member,] 

(2)  are  part  of  a  program  sponsored  by 
the  issuer  or  an  affiliate  of  the  issuer 
that  [member,  selling  the  hot  issue  to 
the  immediate  family  member;  and 

(C)  such  restricted  person  has  no 
ability  to  control  the  allocation  of  the 
hot  issue. 

(9)  An  immediate  family  member  of  a 
restricted  person  in  paragraphs 
(a)(ll)(C)-(D)  if  such  restricted  person 
does  not  directly  or  indirectly  provide 
material  support  to  the  member  of  the 
immediate  family; 

(10)  A  restricted  person  in  paragraph 
(a)(ll)(E)  provided  that  the  sale  is  to  an 
account  established  for  the  benefit  of 
bona  fide  public  customers,  including 
insurance  company  general,  separate 


and  investment  accounts,  and  bank  trust 
accounts. 

(f)  Anti-Dilution  Provisioiis 

The  restrictions  on  the  sale  of  hot 
issued  in  this  rule  shall  not  apply  to 
sales  to  a  restricted  person  in  an  initial 
public  offering  who]  meets  the 
following  criteria: 

(a)  the  opportunity  to  purchase  a  new 
issue  under  the  program  is  offered  to  at 
least  10,000  participants; 

(b)  every  participant  is  offered  an 
opportunity  to  purchase  an  equivalent 
number  of  shares,  or  will  receive  a 
specified  number  of  shares  under  a 
predetermined  formula  applied 
uniformly  across  all  participants; 

(c)  if  not  all  participants  receive 
shares  under  the  program,  the  selection 
of  the  participants  eligible  to  purchase 
shares  is  based  upon  a  random  or  other 
non-discretionary  allocation  method; 

(d)  the  class  of  participants  does  not 
contain  a  disproportionate  number  of 
restricted  persons  as  compared  to  the 
investing  public  generally;  and 

(e)  sales  are  not  made  to  participants 
who  are  managing  underwriterfs),  the 
broker/dealer  administering  the 
program  ("Administering  Broker/ 
Dealer"),  the  officers  or  directors  of  the 
managing  underwriterfs)  or 
Administering  Broker/Dealer,  or  any 
employee  of  the  managing 
underwriters)  or  Administering  Broker/ 
Dealer  with  access  to  non-publicly 
available  information  about  the  new 
issue;  or 

(3)  are  directed  to  eligible  purchasers 
as  part  of  a  conversion  offering  in 
accordance  with  the  standards  of  the 
governmental  agency  or  instrumentality 
having  authority  to  regulate  such 
conversion  offering. 

(e)  Anti-Dilution  Provisions 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  an  account  in  which  a 
restricted  person  has  a  beneficial 
interest  that  meets  the  following 
conditions: 

(1)  the  restricted  person  has  held  an 
equity  ownership  interest  in  the  issuer, 
or  a  company  that  has  been  acquired  by 
the  issuer  in  the  past  year,  for  a  period 
of  one  year  prior  to  the  effective  date  of 
the  [public]  offering; 

(2)  the  sale  of  the  [hot  issues]  new 
issue  to  the  (restricted  person]  account 
shall  not  increase  the  restricted  person's 
percentage  equity  ownership  in  the 
issuer  above  the  ov«iership  level  as  of 
three  months  prior  to  the  filing  of  the 
registration  statement  [with  the  SEC]  in 
cormection  with  the  offering; 
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(3)  the  sale  of  [hot  issues  to  the 
restricted  person  must  not  include  any 
special  terms;  and 

(4)  the  hot  issues  purchased  pursuant 
to  this  subsection  shall  be  restricted 
from  sale  or  transfer  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering. 

(g)  Conversion  Offerings 

The  rule  shall  not  apply  to  the  sale  of 
securities  directed  by  the  issuer  of  a 
conversion  offering,  either  on  an 
underwritten  or  non-underwritten  basis, 
to  any  person  eligible  to  purchase 
securities  in  accordance  with  the 
governmental  agency  or  instrumentality 
having  authority  to  regulate  such 
conversion  offering.)  the  new  issue  to 
the  account  shall  not  include  any 
special  terms;  and 

(4)  the  new  issue  purchased  pursuant 
to  this  subparagraph  (e)  shall  not  be 
sold,  transferred,  assigned,  pledged  or 
hypothecated  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering. 

If)  Stand-by  Purchasers 

The  prohibitions  on  the  purchase  and 
sale  of  new  issues  in  this  rule  shall  not 
apply  to  the  purchase  and  sale  of 
securities  pursuant  to  a  stand-by 
agreement  that  meets  the  following 
conditions: 

(1)  the  stand-by  agreement  is 
disclosed  in  the  prospectus; 

(2)  the  stand-by  agreement  is  the 
subject  of  a  formal  written  agreement; 

(3)  the  managing  underwriterfs] 
represents  in  writing  that  is  was  unable 
to  find  any  other  purchasers  for  the 
securities;  and 

(4)  the  securities  sold  pursuant  to  the 
stand-by  agreement  shall  not  be  sold, 
transferred,  assigned,  pledged  or 
hypothecated  for  a  period  of  three 
months  following  the  effective  date  of 
the  offering. 

(g)  Under-Subscribed  Offerings 

Nothing  in  this  rule  shall  prohibit  an 
underwriter,  pursuant  to  an 
underwriting  agreement,  from  placing  a 
portion  of  a  public  offering  in  its 
investment  account  when  it  is  unable  to 
sell  that  portion  to  the  public. 

(h)  Exemptive  Relief 

Pursuant  to  the  Rule  9600  series,  the 
staff,  for  good  cause  shown  after  taking 
into  consideration  all  relevant  factors, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction  (or  any  class  or  classes  of 
persons,  securities  or  transactions)  from 
this  rule  to  the  extent  that  such 
exemption  is  consistent  with  the 


purposes  of  the  rule,  the  protection  of 
investors,  and  the  public  interest. 

(i)  Definitions 

(1)  ("Affiliate"  shall  have  the  same 
meaning  as  in  Rule  2720(b)(1).  (2) 
"Beneficial  interest"  means  any 
[ownership  or  other  direct  financial 
interest]  economic  interest,  such  as  the 
right  to  share  in  gains  or  losses.  The 
receipt  of  a  management  or  performance 
based  fee  for  operating  a  collective 
investment  account  shall  not  be 
considered  a  beneficial  interest  in  the 
account. 

[{3)](2)  "Collective  investment 
account"  means  any  hedge  fund, 
investment  partnership,  investment 
corporation,  or  any  other  collective 
investment  vehicle  [that  manages  assets 
of  other  persons.  Collective  investment 
account  shall  not  include  any  entity  in 
which  the  decision  to  buy  or  sell 
securities  is  made  jointly  by  each  of  the 
persons  investing  in  the  entity  or  by  a 
member  of  their  immediate  family.]. 

[(4)]f3j  "Conversion  offering"  means 
any  offering  of  seciu-ities  made  as  part 
of  a  plan  by  which  a  savings  and  loan 
association,  insurance  company,  or 
other  organization  converts  from  a 
mutual  to  a  stock  form  of  ownership. 

[(5)  "Hot  issue"  means  any  security 
that  is  part  of  a  public  offering  if  the 
volume  weighted  price  during  the  first 
five  minutes  of  trading  in  the  secondary 
market  is  5%  or  more  above  the  public 
offering  price.] 

(4)  'Family partnership" means  a 
partnership  comprised  solely  of 
immediate  family  members. 

H6)](5)  "Immediate  family  member" 
[shall  include]  means  a  person's 
parents,  mother-in-law  or  father-in-law, 
spouse,  brother  or  sister,  brother-in-law 
or  sister-in-law,  son-in-law  or  daughter- 
in-law,  and  children,  and  any  other 
individual  to  whom  the  person[,  direcUy 
or  indirectly,]  provides  material 
support. 

[(7)  "Joint  back  office  broker/dealer" 
means  any  domestic  or  foreign  private 
investment  fund  that  has  voluntarily 
registered  as  a  broker/dealer  solely  to 
take  advantage  of  more  favorable  margin 
treatment  afforded  under  Section  220.7 
of  Regulation  T  of  the  Federal  Reserve. 
The  activities  of  a  joint  back  office 
broker/dealer  must  not  require  that  it 
register  as  a  broker/dealer  under  Section 
15(a)  of  die  Act.] 

(6)  "Investment  club"  means  a  group 
of  friends,  neighbors,  business 
associates,  or  others  that  pool  their 
money  to  invest  in  stock  or  other 
securities  and  are  collectively 
responsible  for  making  investment 
decisions. 


[W](7)  "Limited  business  broker/ 
dealer"  means  any  broker/dealer  whose 
authorization  to  engage  in  the  securities 
business  is  limited  solely  to  the 
purchase  [or]  and  sale  of  [either] 
investment  company /variable  contracts 
securities  [or]  and  direct  participation 
program  securities. 

[{9]\(8)  "Material  support"  means 
directly  or  indirectly  providing  more 
than  [10%]  25%  of  a  person's  income 
[or  expenses.  Material  support  shall  be 
presumed  for  members]  in  the  current  or 
prior  calendar  year.  Members  of  the 
immediate  family  living  in  the  same 
household  are  deemed  to  be  providing 
each  other  with  material  support. 

(9)  "New  issue"  means  any  initial 
[.(10)  "Public  offering"  means  any 
initial  or  secondary]  public  offering  of 
an  equity  security  as  defined  in  [section] 
Section  3(a)(ll)  of  the  Act,  made 
pursuant  to  a  registration  statement  or 
offering  cicrcular,  [including  exchange 
offers,  rights  offerings,  offerings  made 
pursuant  to  a  merger  or  acquisition,]  or 
other  securities  distributions  of  any 
kind  whatsoever,  including  securities 
that  are  specifically  directed  by  the 
issuer  on  a  non-underwritten  basis. 
[Public  offering]  New  issue  shall  not 
include: 

(A)  [Offerings]  offerings  made 
pursuant  to  an  exemption  under  Section 
4(1),  4(2)  or  4(6)  of  the  Securities  Act  of 
[1993  or  SEC  Ride  504,  505  or]  1933,  or 
SEC  Rule  504  if  the  securities  are 
"restricted  securities"  under  SEC  Rule 
144(a)(3).  or  Rule  505  or  Rule  506 
adopted  thereimder;  [and] 

(B)  [Offerings]  offerings  of  exempted 
securities  as  defined  in  Section  3(a)(12) 
of  the  Act; 

(C)  rights  offerings,  exchange  offers,  or 
offerings  made  pursuant  to  a  merger  or 
acquisition; 

(D)  offerings  of  investment  grade 
asset-backed  securities; 

(E)  offerings  of  convertible  securities; 

(F)  offerings  of  preferred  securities; 
and 

(G)  offerings  of  securities  of  closed- 
end  companies  as  defined  under 
Section  (5)(a)(2)  of  the  Investment 
Company  Act  of  1940.  {10)[(U)] 
"Restricted  person"  [includes]  means: 

(A)  Members  or  other  broker/dealers  [, 
unless  the  ultimate  purchaser  is  a  non- 
restricted  person  purchasing  the 
security  at  the  public  offering  price;]; 

[(B)  Officers,  directors,  general 
partners,  employees  or  agents]  (B) 
Broker/Dealer  Personnel 

(i)  Any  officer,  director,  general 
partner,  associated  person,  or  employee 
of  a  member  or  any  other  broker/dealer 
(other  than  a  limited  business  broker/ 
dealer),  or  any  agent  of  a  member  or  any 
other  broker/dealer  (other  than  a  limited 


business  broker/dealer)  that  is  engaged 
in  the  investment  banking  or  securities 
business;[;] 

[{C)\(ii)  An  immediate  family  member 
of  a  person  specified  in  subparagraph 
(B)(i)  if  the  person  specified  in 
subparagraph  (B)(i): 

(a)  materially  supports,  or  receives 
material  support  from,  the  immediate 
family  member; 

(b)  is  employed  by  or  associated  with 
the  member,  or  an  affiliate  of  the 
member,  selling  the  new  issue  to  the 
immediate  family  member;  or 

(c)  has  an  ability  to  control  the 
allocation  of  the  new  issue. 

(C)  Finders  and  Fiduciaries 

U)  With  respect  to  the  security  being 
offered,  [finders]  a  finder  or  any  person 
acting  in  a  fiduciary  capacity  to  die 
managing  underwriter,  including,  but 
not  limited  to,  attorneys,  accountants 
and  financicil  consultants;  and 

(ii)  An  immediate  family  member  of  a 
person  specified  in  subparagraph  (C)(i) 
if  the  person  specified  in  subparagraph 
(C)(i)  materially  supports,  or  receives 
material  support  from,  the  immediate 
family  member. 

(D)  Portfolio  Managers 

(i)  Any  person  who  has  authority  to 
buy  or  sell[{D)  Any  employee  or  other 
person  who  supervises,  or  whose 
activities  directly  or  indirecUy  involve 
or  are  related  to,  the  buying  or  selling 
of]  securities  for  a  bank,  savings  and 
loan  institution,  insurance  company, 
investment  company,  investment 
advisor,  or  collective  investment 
account,  other  than  with  respect  to  a 
beneficial  interest  in  the  bank,  savings 
and  loan  institution,  insurance 
company,  investment  company, 
investment  advisor,  or  collective 
investment  account  over  which  such 
person  has  investment  authority;  [;] 

[(E)  Any  affiliate  of  a  broker/dealer 
(other  than  a  limited  business  broker/ 
dealer);  and]/i7j  An  immediate  family 
member  of  a  person  specified  in 
subparagraph  (D)(i)  that  is  materially 
supported  by  such  person,  other  than 
with  respect  to  a  beneficial  interest  in 
the  bank,  savings  and  loan  institution, 
insurance  company,  investment 
company,  investment  advisor,  or 
collective  investment  account  over 
which  such  person  has  investment 
authority. 

[(F)  Any  natural  person  or  member  of 
the  person's  immediate  family  who 
owns  10%  or  more  or  has  contributed 
10%  or  more  of  the  capital  of  a  broker/ 
dealer  (other  than  a  limited  business 
broker/dealer).]  Provided,  however,  that 
the  term  "restricted  person  "  under  this 
subparagraph  (D)  shall  not  include  a 


person  solely  because  he  or  she  is  a 
participant  in  an  investment  club  or  a 
family  partnership. 

(E)  Persons  Owning  a  Broker/Dealer 

(i)  Any  person  listed,  or  required  to  be 
listed,  in  Schedule  A  of  a  Form  BD, 
except  persons  with  ownership  interests 
of  less  than  10%; 

(ii)  any  person  listed,  or  required  to  be 
listed,  in  Schedule  B  of  a  Form  BD, 
except  persons  whose  listing  on 
Schedule  B  relates  to  an  ownership 
interest  in  a  person  listed  on  Schedule 
A  with  an  ownership  interest  of  less 
than  10%: 

(Hi)  any  person  listed,  or  required  to 
be  listed,  in  Schedule  Cofa  Form  BD 
that  meets  the  criteria  of  subparagraphs 
(E)(i)  and  (E)(ii)  above; 

(iv)  any  person  that  directly  or 
indirectiy  owns  10%  or  more  of  a  public 
reporting  company  listed  on  Schedule  A 
of  a  Form  BD  (other  than  a  reporting 
company  that  is  listed  on  a  national 
securities  exchange  or  is  traded  on  the 
Nasdaq  National  Market,  provided  that 
the  gains  or  losses  from  new  issues  are 
passed  on  directiy  or  indirectly  to  public 
shareholders); 

(v)  Any  person  that  directly  or 
indirectly  owns  25%  or  more  of  a  public 
reporting  company  listed  on  Schedule  B 
of  a  Form  BD  (other  than  a  reporting 
company  that  is  listed  on  a  national 
securities  exchange  or  is  traded  on  the 
Nasdaq  National  Market,  provided  that 
the  gains  or  losses  from  new  issues  are 
passed  on  directly  or  indirectly  to  public 
shareholders). 

(vi)  An  immediate  family  member  of 
a  person  specified  in  subparagraphs 
(E)(i)-(v)  unless  the  person  owning  the 
broker/dealer: 

(a)  does  not  materially  support,  or 
receive  material  support  from,  the 
immediate  family  member; 

(b)  is  not  an  owner  of  the  member,  or 
an  affiliate  of  the  member,  selling  the 
new  issue  to  the  immediate  family 
member;  and 

(c)  has  no  ability  to  control  the 
allocation  of  the  new  issue. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

(i)  Background.  In  general.  NASD 
Regulation  believes  that  the  commenters 
supported  its  efforts  to  reform  the  Free- 
Riding  and  Withholding  Interpretation.'^ 
Several  commenters  believed  that  the 
proposed  rule  change  was  a  significant 
improvement  over  the  Interpretation. 
Testa  stated  that  "[i]n  general,  the 
Proposal  presents  a  much  more  easily 
understood  and  more  workable 
regulatory  scheme."  Kattan  and  Schwab 
stated  that  the  proposed  rule  change 
was  more  carefully  targeted  towards  the 
purpose  of  the  rule  while  at  the  same 
time  it  was  easier  for  firms,  institutional 
investors  and  the  investing  public  in 
general  to  understand  and  follow. 
Katten  also  added  that  protecting  the 
integrity  of  the  pubhc  offering  process  is 
a  noteworthy  objective  that  benefits  all 
investors. 

As  NASD  Regulation  expected,  the 
commenters  supported  certain  elements 
of  the  proposed  rule  change,  opposed 
others,  and  made  suggestions  for  further 
changes.  A  summary  and  analysis  of  the 
specific  comments  are  provided  below. 

(ii)  Scope  of  Securities  Covered  by  the 
Proposed  Rule  Change.  The  area  that 
generated  the  most  comment  was  the 
proposed  definition  of  "hot  issue." 
Currendy,  under  the  Interpretation,  a 
hot  issue  is  any  security  in  a  public 
offering  that  trades  at  a  "premium"  in 
the  secondary  market.  In  the  October 
1999  filing,  NASD  Regulation  defined  a 
hot  issue  as  a  security  that  is  part  of  a 
public  offering  "if  the  volume  weighted 
price  during  the  first  five  minutes  of 
trading  in  the  secondary  market  was  5% 
or  more  above  the  public  offering 
price."  Many  commenters  supported 
NASD  Regidation's  decision  to  adopt  a 
clear  and  measurable  standard  for 
determining  whether  an  offering  is  a  hot 
issue,  but  believed  that  the  5% 
threshold  was  too  low.  Colish,  Driehaus, 
SLA,  and  MSDW  questioned  whether  the 
methodology  proposed  by  NASD 
Regulation  would  be  effective  in 
identifying  those  offerings  that  should 
be  subject  to  the  nde.  Colish  and 
Dreihaus  added  that  NASD  Regulation 
should  supply  data  to  support  its 
chosen  methodology. 

By  contrast,  Schwab  and  the  SLA 
suggested  what  they  termed  a  more 
"straightforward'  approach:  prohibiting 


•  See,  e.g.,  Sullivan.  SIA.  and  Schwab. 
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allocations  of  all  initial  public  offerings 
("IPOs")  to  restricted  persons.  Schwab 
stated  that  even  though  the 
Interpretation  and  the  proposed  rule 
change  contain  a  safe  harbor  for 
canceling  a  sale  and  reallocating  the 
security  to  a  non-restricted  account, 
many  firms  do  not  and  would  not  avail 
themselves  of  the  safe  harbor.  In 
practice,  Schwab  said,  under  the 
proposed  hot  issue  definition,  firms 
would  continue  too  treat  all  BPOs  as  hot 
issues.  The  SIA,  which  argued  in  the 
alternative  for  a  higher  threshold 
premium,  agreed  and  stated  that  if  a  5% 
threshold  were  adopted,  firms  would 
continue  to  treat  all  IPOs  as  being 
subject  to  the  rule  because  they  cannot 
be  in  a  position  of  having  to  anticipate 
which  offerings  will  trade  through  the 
5%  threshold. 

Based  on  these  comments,  NASD 
Regulation  has  amended  the  proposed 
rule  change  to  restrict  the  piu-chase  and 
sale  of  all  initial  equity  public 
ofi^erings.^  not  just  those  that  open 
above  a  certain  premium.  Like  Schwab 
and  the  SIA,  NASD  Regulation  believes 
that  this  approach  is  the  most 
straightforward  way  to  achieve  the 
purposes  of  the  rale.  It  is  both  easier  to 
imderstand  and  avoids  many  of  the 
complexities  associated  vtath  canceling 
and  reallocating  the  sale  of  an  EPO  to  a 
non-restricted  person  in  the  event  that 
an  offering  unexpectedly  becomes  a  hot 
issue.  NASD  Regulation  disagrees  with 
those  commenters  who  recommended  a 
higher  threshold  premiiun,  such  as  10% 
or  more.  In  NASD  Regulation's  view, 
allocating  IPOs  with  such  notable  gains 
(approaching  10%  or  even  more)  to 
restricted  persons  is  precisely  the  type 
of  conduct  that  the  nile  is  designed  to 
prevent. 

As  a  corollary  to  the  proposal  to  apply 
the  proposed  rule  change  to  all  EPOs, 
NASD  Regulation  is  proposing  to 
exempt  secondary  offerings.  Many  of  the 
commenters  opposed  NASD 
Regulation's  decision  in  the  October 
1999  filing  to  roll  back  the  exemption 
for  secondary  offerings  of  actively 
traded  securities.  As  NASD  Regulation 
stated  in  the  October  1999  filing,  the 
decision  to  roll  back  the  exemption  for 
secondary  offerings  was  premised  upon 
the  decision  to  adopt  a  5%  threshold 
premium  for  hot  issues.  NASD 
Regulation  believed  that  with  a  5% 
premium,  as  a  practical  matter,  all 
secondary  offerings  would  be  exempt 
from  the  rule.  In  proposing  to  eliminate 
the  requirement  for  a  5%  threshold 
premium,  however,  NASD  Regulation 


»  Amendmenf  No.  2,  like  the  October  1999  filing, 
limits  the  application  of  the  proposed  rule  change 
to  equity  offerings  only. 


believes  that  reinstating  the  exemption 
for  secondary  offerings  is  now 
appropriate.  NASD  Regulation  has 
observed  that  secondary  offerings  rarely, 
if  at  all,  trade  at  a  significant  premium 
to  the  public  offering  price.  We  also 
agree  with  Schwab  that  the  negative 
consequences  to  both  issuers  and 
customers  in  applying  the  rule  to 
secondary  offerings  would  outweigh  any 
benefits  associated  with  including  such 
offerings  in  the  proposed  rule  change. 

Schwab,  Sullivan  and  others  also 
recommended  that  all  secondary 
offerings,  not  just  those  that  are  actively 
traded,  should  be  excluded  from  the 
proposed  rule  change.  NASD  Regulation 
has  not  observed  any  unique  concerns 
with  respect  to  secondary  offerings  of 
non-actively  traded  securities. 
Accordingly,  consistent  with  its 
objective  to  develop  a  more  streamlined 
rule,  NASD  Regulation  has  proposed 
expanding  the  exemption  for  secondary 
offerings  to  include  all  secondary 
offerings. 

The  decision  to  apply  the  proposed 
rule  change  to  all  IPOs,  not  just  those 
that  are  hot  issues,  may  lead  to 
problems  in  offerings  for  which  there  is 
insufficient  investor  demand.  Under  the 
current  Interpretation,  such  offerings 
would  typically  not  open  at  a  premium 
and  would  not  be  hot  issues.  With  a  rule 
that  applies  to  all  IPOs,  however,  NASD 
Regulation  is  proposing  to  add 
provisions  to  address  circumstances 
where  purchases  by  restricted  persons 
are  necessary  for  the  successful 
completion  of  an  offering.  Amendment 
No.  2  contains  provisions  for  stand-by 
purchasers  that  are  identical  to  the 
stand-by  provisions  in  the 
Interpretation.  With  respect  to  the 
stand-by  provisions,  MSDW  suggested 
imposing  minimum  capital  contribution 
requirements  and  extending  the  lock-up 
requirements  fi-om  three  months  to  one 
year.  NASD  Regulation  does  not  believe 
that  these  additional  requirements  are 
necessary.  Amendment  No.  2  also 
contains  provisions  addressing  under- 
subscribed  offerings.  Specifically,  the 
proposed  rule  change  states  that  nothing 
in  the  rule  shall  prohibit  an 
underwriter,  pursuant  to  an 
underwriting  agreement,  fi-om  placing  a 
portion  of  a  public  offering  in  its 
investment  account  when  it  is  unable  to 
sell  that  portion  to  the  public. 

In  the  October  1999  filing,  NASD 
Regulation  targeted  the  proposed  rule 
change  to  equity  offerings  only. 
Historically,  the  Interpretation  applied 
to  equity  and  debt  offerings;  in  a  series 
of  amendments  in  1998,  however, 
NASD  Regulation  exempted  most  types 
of  debt.  Several  commenters,  including 
the  SLA  and  Sullivan,  expressed  support 


for  the  elimination  of  debt  securities 
entirely  fi-om  the  rule's  coverage.  These 
conmienters  generally  believed  that  debt 
offerings  do  not  raise  the  same  issues  as 
equity  offerings  and  for  that  reason 
should  be  excluded. 

There  are  a  number  of  other  categories 
of  offerings  that  NASD  Regulation  does 
not  believe  should  be  covered  by  the 
proposed  rule  change.  First,  NASD 
Regulation  reconunends  exempting 
public  offerings  of  investment  grade 
asset-backed  securities  as  defined  in 
SEC  Form  S-3,  some  of  which  may 
otherwise  fall  within  the  definition  of 
new  issue.  The  Interpretation  currently 
exempts  investment  grade,  financing 
instnunent-backed  seciu-ities  and,  in 
view  of  the  decision  to  eliminate  the  5% 
threshold,  NASD  Regulation  believes 
that  it  is  appropriate  to  reinstate  the 
exemption. 

Second,  NASD  Regulation 
recommends  exempting  convertible 
securities.^  NASD  Regulation  staff  has 
already  exempted  many  convertible 
securities  from  the  Interpretation  under 
its  exemptive  authority.'"  NASD 
Regulation  found  that  in  light  of  the 
Interpretation's  current  exclusion  for 
debt  securities  and  secondary  offerings, 
the  failure  to  exclude  convertible 
seciuities  led  to  an  anomalous  result.  A 
law  firm  noted  that  an  issuer  could 
issue  a  non-convertible  debt  security 
and  make  a  secondary  offering  of  an 
actively  traded  seciuity  and  neither 
would  be  subject  to  the  Interpretation. 
Yet,  if  an  issuer  decided  to,  in  effect, 
combine  these  two  securities  and  issue 
a  debt  security  that  had  the  additiond 
featxu-e  of  being  convertible  into  an 
actively  traded  security,  then  the 
Interpretation  would  apply.  To  correct 
this  inconsistency,  NASD  Regulation 
staff  has  used  its  exemptive  authority  to 
exempt  fi-om  the  Interpretation  debt 
sectirities  that  are  convertible  into  an 
actively  traded  security.  NASD 
Regulation  now  proposes  to  codify  this 
exemption.  However,  in  view  of  the 
decision  to  exclude  all  secondary 
offerings  from  the  proposed  rule  change, 
NASD  Regulation  has  expanded  the 
exemption  to  include  all  convertible 
securities,  not  just  those  that  are 
convertible  into  actively  traded 
securities. 

Third,  NASD  Regulation  recommends 
exempting  preferred  seciu-ities.  In 


B  Although  the  proposed  change  applies  only  to 
equity  securities,  the  definition  of  equity  security  in 
section  3(a)(ll)  of  the  Exchange  Act,  which  is  used 
in  the  proposed  rule  change,  includes  any  security, 
including  a  debt  security,  that  is  convertible  into 
stock. 

'"  See  Letter  to  Peter  C.  Manbeck,  Sullivan,  from 
Gary  L.  Goldsholle,  NASD  Regulation,  dated 
December  21, 1998. 


connection  with  amendments  to  the 
Interpretation  in  1998,  NASD 
Regulation  considered,  but  deferred  an 
exemption  for  preferred  securities. '' 
Specifically,  NASD  Regulation  stated 
that  it  would  "evaluate  the  impact  of 
excluding  investment  grade  debt  and 
investment  grade  financing  backed 
securities  from  the  Interpretation  and 
will  consider  in  the  future  whether 
preferred  [securities]  should  also  be 
excluded. "12  Based  upon  its  experience 
with  the  1998  amendments,  and  the 
purposes  of  the  proposed  rule  change, 
NASD  Regulation  now  recommends 
excluding  preferred  seciuities.  On 
balance,  NASD  Regulation  believes  that 
preferred  securities  exhibit  pricing  and 
trading  behavior  that  more  closely 
resemble  debt  than  equity  securities. 

Fourth,  NASD  Regulation 
recommends  exempting  offerings  of 
closed-end  company  securities  as 
defined  under  Section  5(a)(2)  of  the 
Investment  Company  Act  of  1940  from 
the  restriction  of  the  rule.  Generally, 
when  closed-end  companies  make  a 
public  offering  they  are  seeking  as  large 
an  infusion  of  capital  as  possible  and 
will  expand  the  niunber  of  shares 
offered  to  meet  the  demand.  These 
shares  typically  commence  trading  at 
the  public  offering  price:  if  there  is  a 
premium,  it  is  very  small.  Accordingly, 
applying  the  proposed  rule  change  to 
closed-end  companies  does  not  fiulher 
the  purposes  of  the  rule  and  may  impair 
the  ability  of  closed-end  companies  to 
obtain  capital.  NASD  Regulation 
therefore  recommends  an  exemption  for 
closed-end  companies. 

(iii)  Portfolio  Fund  Managers.  Another 
area  that  generated  a  significant  amoiuit 
of  comment  was  the  proposed  definition 
and  treatment  of  portfolio  managers.  In 
the  October  1999  filing,  NASD 
Regulation  proposed  a  "more  ftmction- 
oriented  approach"  towards  personnel 
with  respect  to  the  securities  activities 
of  a  bank,  insiu-ance  company, 
investment  company,  investment 
adviser,  or  collective  investment 
account.  NASD  Regulation  suggested 
that  only  persons  who  supervise  or 
whose  activities  are  directly  or 
indirectly  related  to  the  buying  or 
selling  of  securities  for  one  of  the  listed 
ontities  should  be  restricted.  Ropes, 
Testa,  and  Schwab  supported  this 
function-oriented  approach,  but 
believed  that  the  proposed  rule  change 
was  still  too  broad  and  could  reach 
persons  whose  fimctions  were  piu-ely 
ministerial.  These  commenters 
suggested  that  the  restrictions  in  the 


proposed  rule  change  should  apply  only 
to  those  persons  who  have  "the 
authority  to  make  investment 
decisions."  Ropes  believed  that  this 
would  be  a  better  and  more  precise 
indicator  of  whether  a  person  is  in  a 
position  to  direct  business  to  a  member. 
NASD  Regulation  believes  that  this  is  a 
useful  clarification  and  has  amended 
the  proposed  rule  change  accordingly. '^ 

Tne  proposed  rule  change  also  sought 
to  remove  the  restrictions  on  persons 
who  participate  in  an  investment  club 
or  manage  a  family  partnership.  Fu, 
Sullivan,  Smith  and  Schwab  all  strongly 
supported  these  changes.  Fu,  the  general 
partner  of  a  small  investment  club, 
believed  that  he  had  been  unfairly 
restricted  access  to  IPOs  because  the 
Interpretation  treated  an  investment 
club  as  an  "institutional  accoimt." 
Similarly,  Smith  viewed  her 
participation  in  an  investment  club  as  a 
"learning  and  social  activity"  and  did 
not  believe  that  her  participation  in  an 
investment  club  should  affect  her,  or  her 
husband's,  ability  to  purchase  an  IPO. 
Cadwalader  noted,  however,  that,  as 
drafted,  the  exemption  for  investment 
clubs  and  family  partnerships  would 
inadvertently  exempt  sales  to  an 
investment  club  or  family  partnership 
consisting  solely  or  predominantly  of 
restricted  persons.  NASD  Regulation 
agrees  that  this  was  not  an  intended 
result.  To  correct  this  problem,  the 
proposed  rule  change  no  longer  exempts 
investment  clubs  or  family  partnerships 
per  se,  but  rather  states  that 
participation  in  an  investment  club  or 
family  partnership  does  not  by  itself 
make  a  person  restricted. 

A  niunber  of  commenters,  including 
Willkie,  Katten,  Washington,  and 
Northern,  were  strongly  opposed  to  the 
restrictions  on  portfolio  managers,  and 
in  particular  hedge  fund  managers, 
because  they  would  prohibit  a  hedge 
fund  manager  from  investing  in  hot 
issues  through  a  fund  he  or  she 
manages.  Although  the  proposed  rule 
change  allowed  portfolio  managers  and 
other  restricted  persons  in  aggregate  to 
own  up  to  5%  of  a  collective  investment 
account  that  invests  in  hot  issues,  these 
commenters  believed  that  the  5%  figure 
was  too  low.  They  added  that  investors 
generally  expect  portfolio  managers  to 
make  significant  investments  in 
accounts  they  manage  as  it  helps  to 


"Securities  Exchange  Act  Release  No.  40001 
(May  18,  1998),  63  FR  28535  (May  26,  1998). 
•2W. 


'^Schwab  also  requested  an  exemption  for 
persons  who,  on  a  volunteer  basis,  make  investment 
decisions  of  behalf  of  a  tax-exempt  charitable 
organization.  NASD  Regulation  is  not  proposing 
such  an  exemption.  Depending  on  the  particular 
facts,  NASD  Regulation  believes  the  purposes  of  the 
rule  may  be  implicated  by  a  person  who  manages 
the  investments  of  a  tax-exempt  charitable 
organization. 


align  the  managers'  interests  with  those 
of  investors.  Several  commenters, 
including  Rosenman,  Willkie,  and 
Northern  urged  NASD  Regulation  to 
exempt  hedge  fund  managers  with 
respect  to  the  accounts  they  manage, 
while  retaining  the  restriction  with 
respect  to  purchases  of  IPOs  in  their 
personal  accounts.  Northern,  for 
example,  stated  "(wje  would  not  be  in 
favor  of  letting  a  hedge  fund  manager 
receive  benefits  on  the  side  that  might 
permit  the  manager  to  divert  hot  issues 
to  his  or  her  own  personal  account." 
Willkie  added  that  the  fiduciary  duty  of 
a  hedge  fund  manager  would  prevent 
him  or  her  ftom  profiting  from  new 
issues  personally  at  the  expense  of 
hedge  fund  investors. 

Based  upon  these  comments,  NASD 
Regulation  has  amended  the  restriction 
on  portfolio  managers.  NASD 
Regulation  agrees  with  the  commenters 
that  the  5%  exemption  in  the  October 
1999  filing  did  not  achieve  its  intended 
purpose  and  could,  as  discussed  below, 
undermine  the  purposes  of  the  rule  by 
allowing  broker/dealer  personnel  and 
other  restricted  persons  to  purchase 
substantial  quantities  of  IPOs. 
Amendment  No.  2  treats  a  portfolio 
manager  and  certain  members  of  his  or 
her  immediate  family  as  restricted 
persons  other  than  with  respect  to  a 
beneficial  interest  in  the  bank,  savings 
and  loan  institution,  insurance 
company,  investment  company, 
investment  adviser,  or  collective 
investment  account,  over  which  such 
person  has  investment  authority. 
Amendment  No.  2  thus  permits  a  hedge 
fund  manager  who  in  not  otherwise 
restricted  to  invest  in  IPOs  through  a 
fund  he  or  she  manages.  Under 
Amendment  No.  2,  however,  a  portfolio 
manager  may  not  purchase  EPOs  in  his 
or  her  personal  accounts.  Several 
commenters,  including  Willkie  and 
Rosenman,  proposed  language  that  is 
substantively  similar  to  that  proposed 
by  NASD  Regulation. 

Amendment  No.  2  does  not  define 
what  constitutes  a  personal  account  of 
a  portfolio  manager.  NASD  Regulation 
believes  that  a  number  of  factors  will 
contribute  to  a  determination  of  whether 
an  account  is  a  personal  account.  These 
factors  include,  but  are  not  limited  to, 
the  number  of  beneficial  o«rners  in  the 
accoimt,  the  identity  of  the  participants, 
whether  the  account  participants  are 
members  of  the  portfolio  manager's 
immediate  family,  the  compensation 
scheme,  the  manner  in  which  profits 
and  losses  are  distributed,  the 
expectations  of  the  account  participants, 
and  the  overall  trading  activity  in  the 
account. 
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Despite  this  change,  NASD  Regulation 
does  not  believe  that  the  treatment  of 
portfolio  managers  in  Amendment  No.  2 
will  lead  to  an  environment  that  is 
significantly  different  from  that  under 
the  current  Interpretation.  Under  the 
Interpretation,  portfolio  managers  are 
entitled  to  purchase  hot  issues  if  such 
purchases  are,  among  other  things, 
consistent  with  their  normal  investment 
practices.  They  also  are  entitled  to 
receive  benefits  from  new  issues  in 
accounts  they  manage  in  the  form  of 
performance  fees. 

Katten  sought  clarification  on  whether 
an  investment  adviser  organized  as  an 
entity  is  a  restricted  person.  Katten 
stated  that  the  proposed  rule  change 
treats  certain  employees  of  an 
investment  adviser  as  restricted  but 
does  not  state  whether  an  investment 
adviser  organized  as  an  entity  is  a 
restricted  person.  NASD  Regulation 
believes  that  the  status  of  an  entity 
organized  as  an  investment  adviser 
would  depend  on  the  status  of  its 
beneficial  owners.  If  the  beneficial 
owners  are  restricted  persons  because  of 
their  investment  advisory  activities  or 
otherwise,  then  the  entity  would  be  a 
restricted  person. 

(iv)  Preconditions  for  Sale/ 
Documentation.  The  proposed  rule 
change  streamlined  the  requirements  for 
members  to  demonstrate  that  sales  of 
IPOs  were  made  in  conformity  with  the 
rule.  NASD  Regulation  replaced  the 
myriad  means  for  members  to 
demonstrate  that  they  have  not  sold 
IPOs  to  restricted  persons,  with  a  single 
requirement  applicable  to  all  accounts — 
a  representation  from  the  accoimt 
holder,  or  a  person  authorized  to 
represent  the  beneficial  owners  of  the 
account,  that  the  account  is  eligible  to 
pinchase  new  issues  in  compliance  with 
the  rule.  Colish  supported  these 
changes.  The  SIA  stated  that  the 
requirement  as  to  the  type  of  evidence 
that  is  needed  "is  a  significant 
improvement  over  current 
requirements."  Commenters  also  had 
concerns.  Schwab  and  MSDW  were 
concerned  that  the  proposed  rule 
change  would  require  an  annual  maiUng 
to  all  customers  that  may  be  interested 
in  purchasing  new  issues  and  would 
prohibit  the  use  of  electronic 
communications.  The  SIA  and  MSDW 
stated  that  firms  should  be  permitted  to 
develop  their  own  methods  to  verify  the 
status  of  a  customer,  including  the  use 
of  oral  representations  so  long  as  such 
representations  are  documented 
internally.  In  response  to  these 
comments,  NASD  Regiilation  intends  to 
state  in  a  Notice  to  Members 
annoimcing  SEC  approval  of  the 
proposed  rule  change  that  an  annual 


mailing  is  not  required,  and  that 
electronic  or  oral  commimications  are 
permitted  so  long  as  such 
communications  and  the  response  are 
docimiented  internally  by  the  member 
firm. 

MSDW  also  stated  that  the 
docimientation  requirements  may 
hinder  a  bona  fide  public  distribution  if 
members  withhold  seciuities  from 
public  customers  because  they  have  not 
provided  the  necessary  information. 
NASD  Regulation  disagrees  and  believes 
that  MSDW's  comment  may  be  based  on 
a  misinterpretation  of  the  nature  of  the 
required  docmnentation.  In  general, 
NASD  Regulation  does  not  believe  that 
adhering  to  these  requirements,  even  if 
it  means  that  certain  public  customers 
cannot  purchase  IPOs,  will  cause  a 
member  to  fail  to  make  a  bona  fide 
public  offering.  In  addition,  NASD 
Regulation  expects  that  public 
customers  will  provide  the  necessary 
information  or  certifications  to  afford 
them  the  opportunity  to  purchase  IPOs. 

NASD  Regulation  also  is  maintaining 
the  interval  required  for  verification  at 
one  year.  The  SIA,  Sullivan,  and  MSDW 
suggested  lengthening  the  verification 
period  from  one  year  to  every  two  or 
three  years.  By  contrast,  NASAA 
suggested  shortening  the  verification 
period  to  something  significantly 
shorter  than  one  year,  to  reflect  possible 
changes  in  ownership  that  could  occur 
within  that  period.  NASD  Regulation 
believes  that  as  a  matter  of  policy, 
allowing  members  to  wait  longer 
between  verifying  that  their  customers 
are  eligible  to  purchase  new  issues 
undermines  the  effectiveness  of  the  rule. 
Currently,  luider  the  Interpretation, 
verification  is  required  as  frequently  as 
before  every  sale  or  as  long  as  every  18 
months.  With  the  streamlined 
documentation  procedures  and  the 
availabiUty  of  electronic  and  oral 
communications.  NASD  Regulation 
believes  that  an  annual  verification 
requirement  strikes  an  appropriate 
balance  between  benefit  and  binden.  We 
anticipate  that  in  light  of  the 
clarifications  made  above,  the 
commenters  generally  will  agree  with 
NASD  Regulation  that  the  burdens  of 
ensining  that  customers  are  eligible  to 
purchase  IPOs  on  an  annual  basis  are 
not  imreasonable.  NASAA's  concerns 
are  addressed  by  the  fact  that  a  member 
may  not  rely  on  a  representation  that  it 
has  reason  to  believe  is  inaccinate. 

Several  commenters,  including 
Cadwalader  and  Ropers,  were 
concerned  about  how  the 
documentation  requirement  would 
apply  in  light  of  the  fact  that  a 
customer's  status  or  percentage 
ownership  in  a  collective  investment 


account  may  change  over  the  course  of 
a  year.  NASD  Regulation  recognizes  that 
the  potential  exists  for  a  customer's 
status  under  the  rule  to  change,  but 
believes  that  members  may  rely  upon 
information  obtained  as  part  of  the 
ordinary,  annual  verification  process,  so 
long  as  the  member  does  not  believe  or 
have  reason  to  believe  that  an  account 
is  restricted.  Currently,  under  the 
Interpretation,  NASD  Regulation  allows 
members  to  rely  upon  certain 
certifications  dated  not  more  than  18 
months  prior  to  the  date  of  sale  of  the 
hot  issue.  Under  the  proposed  rule 
change,  members  would  be  able  to  rely, 
in  good  faith,  on  representations  dated 
not  more  than  twelve  months  prior  to 
the  date  of  sale  of  the  new  issue. 

On  the  issue  of  intent,  Schwab  stated 
that  the  rule  should  not  impose  a  strict 
liability  standard.  Specifically,  Schwab 
believed  that  a  member  should  not  be  in 
violation  of  the  proposed  rule  change  if 
the  member  is  unaware  that  an  account 
is  beneficially  owned  by  a  restricted 
person  because  the  customer  provided 
false  information.  On  this  point,  we 
agree.  As  stated  in  the  October  1999 
filing,  a  member  may  rely  upon  the 
information  it  has  received  from  a 
customer  unless  it  believes,  or  has 
reason  to  believe,  that  the  information  is 
inaccurate.  The  proposed  rule  change 
has  been  amended  to  expressly  include 
this  standard. 

Several  commenters,  particularly  law 
firms  such  as  Katten,  Schulte, 
Rosenman,  and  Sullivan,  sought 
guidance  on  what  type  of  information  a 
member  would  be  required  to  review  to 
determine  whether  an  account  is 
beneficially  owned  by  restricted 
persons,  especially  in  a  fund  of  funds 
context.  The  proposed  rule  change 
allows  an  accoimt  holder,  or  a  person 
authorized  to  represent  the  beneficial 
owners  gf  the  account,  to  represent  that 
an  account  is  eligible  to  purchase  new 
issues.  So  long  as  a  member  has  no 
reason  to  beheve  that  the  representation 
is  not  accurate,  it  may  rely  upon  the 
representation.  Alternatively,  a 
registered  representative  may  ask 
questions  of  a  customer  to  allow  him  or 
her  to  determine  whether  an  account  is 
eligible  to  pinchase  new  issues  under 
the  rule.  The  application  of  the  rule 
would  be  the  same  for  a  fund  of  funds. 
In  that  case,  a  member  could  secure  a 
representation  from  a  person  authorized 
to  represent  the  beneficial  owners  of  the 
fund  that  is  purchasing  the  new  issue 
from  the  member  (such  as  the  fund's 
general  partner)  that  the  accoimt  is 
eligible  to  purchase  new  issues. 
Naturally,  the  ability  of  a  general 
partner  to  make  such  a  representation 
wiU  be  contingent  on  his  or  her 


receiving  similar  representations  from 
general  partners  of  the  other  funds 
investing  in  the  fund,  or  by  reviewing 
information  about  the  investors  in  such 
funds.  However,  unhke  the  current 
Interpretation,  there  are  no  provisions 
requiring  certifications  by  attorneys  or 
certified  public  accountants.  While 
members  may  wish  to  rely  upon  coimsel 
or  an  accountant  to  investigate  the 
status  of  an  account,  such  an  approach 
is  no  longer  required  by  the  rule. 

NASD  Regulation  will  announce  in 
the  Notice  to  Members  aimouncing 
approval  of  Rule  2790  that  members 
may  use  negative  consent  letters  in  all 
but  the  initial  account  verification. 
Several  commenters.  including  MSDW, 
believed  that  the  ability  to  use  negative 
consent  letters  would  greatly  ease  the 
burden  of  complying  with  the  rule 
without  undermining  its  effectiveness. 
NASD  Regulation  believes  that  once  a 
member  firm  verifies  the  status  of  an 
account,  it  may  use  negative  consent 
procedures  for  each  subsequent,  aimual 
verification. 

Finally,  the  SIA  asked  NASD 
Regulation  to  explore  an  automated 
means  of  updating  certain  account 
information  regarding  restricted  person 
status.  While  NASD  Regulation  does  not 
currently  intend  to  develop  such  a 
system,  NASD  Regulation  is  not 
opposed  to  third  party  vendors 
compiling  or  aggregating  information 
about  the  status  of  persons  under  the 
rule.  If  a  private  vendor  developed  a 
reliable  automated  application  to  track 
the  status  of  purchasers  under  the  rule, 
NASD  Regulation  believes  that  members 
generally  could  rely  upon  data  from 
such  a  vendor. 

(v)  De  Minimis  Exemption.  As  stated 
above,  one  purpose  behind  the  proposed 
rule  change  is  to  streamline  the  rule. 
One  area  in  which  NASD  Regulation 
believes  that  it  can  benefit  investors 
without  sacrificing  the  integrity  and 
protections  of  the  rule  is  with  respect  to 
certain  de  minimis  owners.  The  de 
minimis  ownership  exemption  avoids 
imposing  on  investors  the  burden  of 
creating  segregated  accounts  in  those 
instances  where  restricted  persons  have 
only  a  nominal  and  passive  interest  in 
an  account  that  purchases  new  issues. 
Commenters  appreciated  the  efficiencies 
that  the  de  minimis  exemption  would 
provide  and  generally  urged  that  it  be 
expanded. 

Several  commenters  asked  NASD 
Regulation  to  expand  the  de  minimis 
exemption  to  include  a  collective 
investment  account  that  is  owned  10% 
or  more  by  restricted  persons.  NASD 
Regulation,  however,  does  not  support 
an  expansion.  One  of  the  rationales  for 
the  de  minimis  exemption  was  to 


alleviate  the  impact  of  the  October  1999 
filing's  decision  to  treat  portfolio 
managers  as  restricted  persons.  As 
discussed  in  the  previous  section,  that 
issue  has  been  addressed  separately. 
Thus,  a  large  class  of  persons  for  whom 
the  de  minimis  exemption  was  intended 
have  already  been  excluded  from  the 
rule.  In  view  of  this  change.  NASD 
Regulation  is  maintaining  the  de 
minimis  level  at  5%.  This  comports 
with  recommendations  by  Katten, 
Schulte,  and  Rosenman.  which 
supported  a  5%  de  mimimis  level  so 
long  as  portfolio  managers  were 
excluded. 

Northern  noted  that  as  originally 
proposed,  the  de  minimis  exemption 
may  "tempt  some  brokers  to  favor  hedge 
funds  that  permit  the  brokers 
themselves  or  their  senior  executives  or 
friends  to  invest  in  the  hedge  funds, 
which  would  cut  against  the  purposes  of 
the  NASD  proposal."  In  response  to  this 
comment  and  to  ensure  that  the  de 
minimis  exemption  is  consistent  with 
the  purposes  of  the  rule  and  the  pubUc 
interest.  NASD  Regulation  has  revised 
the  de  minimis  exemption  to  impose  a 
strict  numerical  limit  of  100  shares  on 
the  number  of  shares  that  any  one 
person  can  purchase  under  the  de 
minimis  exemption.  In  complying  with 
the  100  share  limit,  members  may  look 
through  an  investing  entity  to  a  person's 
beneficial  interest.  The  numerical  limit 
reduces  the  incentive  for  self-dealing 
and  the  appearance  that  restricted 
persons  are  receiving  shares  at  the 
expense  of  public  investors.  Under 
Amendment  No.  2,  the  de  minimis 
exemption  also  requires  that  a  restricted 
person  does  not  manage  or  otherwise 
direct  investments  in  the  account. 

Members  should  be  aware  that  the  de 
minimis  exemption  does  not  allow 
restricted  persons  to  purchase  100 
shares  directly.  The  de  minimis 
exemption  was  developed  as  an 
accommodation  to  collective  investment 
accounts  with  only  a  small  percentage 
of  restricted  persons.  Because  the  sale  of 
IPOs  to  such  a  collective  investment 
account  principally  benefits  non- 
restricted  persons.  NASD  Regulation 
believes,  for  administration  purposes,  it 
should  not  be  necessary  to  carve-out  the 
restricted  persons  or  exclude  the 
account  altogether.  On  the  other  hand, 
direct  purchasers  of  IPOs  by  restricted 
persons  do  not  in  any  way  facilitate  a 
public  distribution  and  will  continue  to 
be  prohibited  under  the  proposed  rule 
change. 

Several  commenters,  such  as 
Cadwalader,  Ropes.  Covington,  and 
Fried,  suggested  a  variation  on  the  de 
minimis  exemption  in  that  the  proposed 
rule  change  should  be  amended  to 


exempt  all  passive  investors  in  a 
collective  investment  account, 
regardless  of  the  size  of  their  interest. 
While  passive  investors  have  no  control 
over  the  investment  decisions  made  by 
a  collective  investment  account,  their 
participation  in  a  particular  account 
may  be  known  or  inferred  by  the 
member  allocating  new  issues.  A 
passive  investor  exemption  would  allow 
restricted  persons  to  circumvent  the 
purposes  of  the  rule  by  having  such 
purchases  made  on  their  behalf  by  a 
portfolio  manager.  For  these  reasons, 
NASD  Regulation  is  not  proposing  to 
exempt  all  passive  investors. 

NASD  Regulation  also  disagrees  with 
MSDW's  recommendation  that  the  de 
minimis  exemption  be  amended  to 
apply  if  a  collective  investment  accoimt 
invests  less  than  10%  of  its  assets  in 
new  issues.  For  many  collective 
investment  accoimts,  and  certainly  all 
large  accounts,  such  a  limitation  would 
be  tantamount  to  no  limitation  at  all. 
MSDW's  recommendation  would  allow 
a  fund  comprised  solely  of  broker/dealer 
personnel  to  invest  up  to  10%  of  their 
assets  in  new  issues.  NASD  Regulation 
believes  that  such  an  expansion  of  the 
de  minimis  exemption  is  unwarranted 
and  would  be  inconsistent  with  the 
purposes  of  the  rule. 

Sidley  asked  whether  the  proposed 
rule  change  and  the  creation  of  the  de 
minimis  exemption  eliminated  the 
ability  for  collective  investment 
accounts  to  create  carve-out  accounts 
that  segregate  the  interests  of  restricted 
persons.  NASD  Regulation  did  not 
intend  for  the  proposed  rule  change  to 
eliminate  the  ability  of  a  collective 
investment  account  that  does  not  meet 
the  de  minimis  exemption  to  create  a 
separate  account  and  carve  out  the 
interests  of  restricted  persons  from  the 
account  investing  in  new  issues. 
Accordingly,  an  account  that  wishes  to 
purchase  a  greater  number  of  shares 
such  that  a  restricted  person's  pro  rata 
allocation  would  exceed  100  shares,  or 
an  account  that  wishes  to  allow 
restricted  persons  to  own  collectively 
more  than  5%  of  the  fund's  assets, 
would  be  able  to  use  carve-out 
procedures  and  segregate  the  new  issue 
activity  from  restricted  persons  to  keep 
it  below  the  threshold  in  the  proposea 
rule.  However,  unlike  the  current 
Interpretation,  the  proposed  rule  change 
does  not  contain  detailed  procedures 
concerning  how  an  account  is  required 
to  carve-out  the  interests  of  restricted 
persons.  A  member's  obligation  under 
the  proposed  rule  change  is  to  receive 
a  representation  from  the  account 
holder,  or  a  person  authorized  to 
represent  the  beneficial  owners  of  the 
account,  that  the  account  is  not 
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restricted  from  purchasing  new  issues 
under  the  rule.  At  this  time.  NASD 
Regulation  does  not  intend  to  regulate 
the  manner  in  which  an  account  carves 
out  restricted  persons.  If  NASD 
Regulation  has  reason  to  believe  that 
closer  scrutiny  of  carve-out  accoimts  is 
necessary,  it  will  consider  additional 
rulemaking  in  this  area. 

Sidley  also  asked  NASD  Regulation  to 
revise  the  proposal  to  permit  funds  to 
transfer  securities  from  a  carve-out 
accoimt  to  a  general  account  without 
undertaking  a  secondary  market 
transaction,  which  it  argued  is 
inefficient  and  unnecessarily  costly. 
Sidley  correctly  noted  that  ciurent 
NASD  Regulation  policy  requires  a 
transfer  from  a  carve-out  account  with 
non-restricted  persons  to  a  fund's 
general  account  that  is  beneficially 
owned  by  restricted  person  to  be 
effected  in  a  market  transaction.  Under 
the  proposed  rule  change  a  fund 
manager  would  be  permitted  to 
determine  how  best  to  transfer  new 
issues  that  he  or  she  intends  to  keep  for 
investment  piuposes  from  one  account 
to  another,  consistent  with  all  other 
applicable  laws  and  regulations.  NASD 
Regulation  cautions  that  where  a  carve- 
out  account  purchases  new  issues  with 
a  view  towards  distributing  such  shares 
to  another  account,  that  such  carve-out 
account  may  be  viewed  as  an 
"underwriter"  under  section  2(a)(ll)  of 
the  Securities  Act  of  1933. 

(vi)  Owners  of  Broker/Dealers.  NASD 
Regulation  has  substantially  revised  the 
restrictions  on  owners  of  broker/dealers. 
The  October  1999  filing  treated  as 
restricted  persons  affiliates  of  a  broker/ 
dealer  and  natural  persons,  and  certain 
members  of  their  immediate  fanuly, 
who  owned  10%  or  more,  or 
contributed  10%  or  more  of  the  capital 
of  a  broker/dealer.  Many  of  the 
commenters,  including  Willkie,  Colish, 
Sidley,  and  the  SLA,  stated  that  this 
approach  was  too  broad.  Several 
commenters  stated  that  reaching  all 
companies  that  are  under  common 
control  with  a  broker/dealer,  and  in 
particiUar  sister  companies,  would 
reach  entities  without  any  nexus  to  the 
securities  industry.  The  commenters 
also  were  concerned  about  the  impact 
on  affiliates  in  light  of  the  repeal  of  the 
restrictions  on  affiliation  among  banks, 
insurance  companies  and  securities 
firms  under  the  Gramm-Leach-Bliley 
Actof  1999.14 

Amendment  No.  2  adopts  a  new 
approach  and  treats  as  restricted 
persons  owners  of  broker/dealers  as 
defined  in  Schedule  A  of  Form  BD,  with 


at  least  a  10%  ownership  interest,' "^  and 
as  defined  in  Schedule  B  of  Form  BD. 
NASD  Regulation  believes  that  this 
approach  is  desirable  from  a  compliance 
perspective  because  the  definitions  are 
understood  by  members  and  the 
information  is  already  required  to  be 
maintained.  NASD  Regulation  opted  to 
use  existing  ownership  standards  rather 
than  create  a  new  concept  for  purposes 
of  this  rule.  From  a  technical 
standpoint,  this  approach  no  longer 
treats  affiliates  of  broker/dealers  as 
restricted  persons  per  se.  The  ownership 
provisions  look  only  at  the  direct  and 
indirect  owners  of  a  broker/dealer. 
Moreover,  the  standard  of  control  for 
indirect  owners  in  Schedule  B  of  Form 
BD  is  a  25%  interest,  not  a  10%  interest 
as  proposed  in  the  October  1999  filing. 
In  this  regard,  Amendment  No.  2  is 
narrower  in  scope  than  the  October 
1999  filing. 

The  rationale  for  applying  the  rule  to 
owners  of  broker/dealers  is 
straightforward.  A  prohibition  on  a 
broker/dealer  could  be  easily 
circumvented  if  IPOs  could  be 
piuchased  by  the  broker/dealer's  parent. 
Similarly,  to  avoid  circumventing  the 
restriction  on  the  owners  and  the 
broker/dealer  itself,  it  is  necessary  for 
the  rule  to  prohibit  sales  of  new  issues 
to  any  account  in  which  the  owner  or 
broker/dealer  has  a  beneficial  interest.  If 
the  rule  did  not  restrict  any  account  in 
which  a  restricted  person  had  a 
beneficial  interest,  restricted  persons 
could  purchase  new  issues  in 
downstream  affiliates  and  flow  the 
profits  back  up  to  the  restricted  person. 
The  application  of  the  rule  to  all 
accounts  in  which  a  restricted  person 
has  a  beneficial  interest  is  a 
fundamental  principle  of  the  proposed 
rule  change  and  the  Interpretation. 

The  net  effect  of  these  provisions  is 
that  both  upstream  and  downstream 
affiliates,  including  sister  companies, 
are  restricted  persons.  Although 
commenters  may  view  this  approach  as 
unnecessarily  broad,  NASD  Regulation 
believes  that  it  is  necessary  to  effectuate 
the  pvirposes  of  the  rule.  However, 
NASD  Regulation  has  made  a  number  of 
reforms  that  we  believe  address  many  of 
the  commenters'  concerns. 

The  primary  source  of  relief  comes 
from  NASD  Regulation's  decision  to 
exempt  sales  to  and  purchases  by  nearly 
all  publicly  traded  companies.  The 


commenters  generally  supported  the 
exemption  in  the  October  1999  filing  for 
publicly  traded  companies.  Sullivan,  for 
example,  stated  "that  a  blanket 
exemption  *   *   *  for  sales  to  publicly 
traded  corporations  would  substantially 
lighten  the  administrative  burden  of 
implementing  the  rule  without 
undermining  the  underlying  objectives 
of  the  rule  in  any  meaningful  way." 

Amendment  No.  2  expands  the 
exemption  for  publicly  traded 
companies  to  now  include  all  publicly 
traded  companies  listed  on  a  national 
securities  exchange  or  traded  on  the 
Nasdaq  National  Market,  even  those  that 
are  affiliates  of  a  broker/ dealer.'**  NASD 
Regulation  believes  that  purchases  of 
new  issues  by  this  class  of  publicly 
traded  companies,  which  in  turn  have 
broad  public  ownership  and  whose 
securities  may  be  purchased  by  any 
investor,  is  not  the  type  of  activity  the 
rule  is  designed  to  prevent.  Purchases  in 
these  instances  benefit  public  investors 
in  much  the  same  way  that  IPO 
purchases  by  mutual  funds  benefit  their 
shareholders.  To  ensure  that  purchases 
by  publicly  traded  companies  do  in  fact 
benefit  their  shareholders,  the 
exemption  requires  that  the  gains  or 
losses  from  the  IPOs  must  be  passed  on 
to  shareholders. 

The  decision  to  exempt  publicly 
traded  companies  in  Amendment  No.  2 
greatly  minimizes  the  rule's  impact  on 
many  financial  services  conglomerates 
and  industrial  companies  that  own  a 
broker/ dealer.  Where  the  owner  is  a 
publicly  traded  company  with  a  broker/ 
dealer  subsidiary,  the  rule  would  no 
longer  apply,  either  at  the  parent  level 
or  at  the  downstream  affiliate  level. 
Thus,  for  example,  a  manufacturing  unit 
of  an  exchange  listed  financial  services 
holding  company  would  not  be  a 
restricted  person.  For  publicly  traded 
companies,  therefore.  Amendment  No.  2 
woiUd  exempt  sales  to  and  purchases  by 
affiliates. 

NASD  Regulation  is  not,  however, 
expanding  the  exemption  for  owners  of 
broker/dealers  that  are  private 
companies.  The  purchase  of  IPOs  in  this 
case  does  not  reach  public  investors 
because  ownership  of  private  companies 
is  not  open  to  the  public.  NASD 
Regulation  also  is  not  expanding  the 
exemption  to  include  owners  of  broker/ 
dealers  listed  solely  on  a  foreign 


'*Pub.  L.  No.  106-102,  113  SUt.  1338  (1999). 


"Schedule  A  of  Form  BD  lists  all  direct  owners 
with  ownership  interests  of  5%  or  more  in  a  broker/ 
dealer.  The  ownership  level  is  indicated  by  various 
"ownership  codes":  A  for  5%  but  less  than  10%. 
B  for  10%  but  less  than  25%,  and  so  on.  For 
purposes  of  Rule  2790,  only  persons  with  a  10%  or 
more  interest,  as  indicated  by  ownership  codes  B 
and  higher  will  be  restricted  persons. 


'"The  exemption  does  not  apply  to  a  broker/ 
dealer  itself.  NASD  Regulation  continues  to  believe 
that  broker/dealers,  even  publicly  traded  broker/ 
dealers,  should  not  purchase  or  withhold  IPOs.  As 
discussed  below,  NASD  Regulation  believes  that  an 
exemption  for  publicly  traded  companies,  even 
afRliates  of  a  broker/dealer,  was  appropriate  in  light 
of  protections  against  self-dealing  under  NASD  Rule 
2750,  which  applies  to  related  persons  of  the 
broker/dealer,  but  not  the  broker/dealer  itself. 


exchange.  Sidley  was  concerned  that 
limiting  the  exemption  to  publicly 
traded  companies  listed  on  a  domestic 
exchange  would  disadvantage  publicly 
owned  foreign  companies  without  a 
U.S.  listing.  Despite  these  concerns, 
NASD  Regulation  does  not  believe  at 
this  time  that  foreign  publicly  traded 
companies  should  be  exempt  from  the 
proposed  rule  change.  Foreign 
jurisdictions  have  various  listing 
standards  and  levels  of  regulatory 
oversight.  As  such,  there  is  greater 
potential  that  a  foreign  publicly  traded 
company  could  be  used  to  circumvent 
the  purposes  of  the  rule.  NASD 
Regulation  will,  however,  consider  its 
experience  under  the  proposed  rule 
change  and  may  in  the  future  consider 
whether  it  is  appropriate  to  extend  the 
exemption  to  publicly  traded  companies 
listed  or  traded  solely  on  foreign 
markets. 

Amendment  No.  2  adso  contains  an 
exemption  for  the  purchase  of  new 
issues  by  a  bank  common  trust  fund  or 
an  insurance  company  general,  separate 
or  investment  account,  provided  that 
the  account  has  investments  from  1 ,000 
or  more  investors,  and  is  not  limited 
principally  to  restricted  persons.  These 
exemptions  will  allow,  for  example, 
private  banks  cuid  mutual  and  private 
insurance  companies  with  broker/dealer 
subsidiaries  to  purchase  new  issues  for 
these  accoimts.  NASD  Regulation 
believes  that,  collectively,  these 
restrictions  on  the  owners  of  broker/ 
dealers  will  address  many  commenters' 
concerns  about  the  application  of  the 
rule  to  broker/dealer  affiliates. 

The  SIA  was  concerned  that  the 
proposed  rule  change  would  adversely 
affect  "asset  management  affiliates  that 
manage  discretionary  accounts  as  well 
as  accounts  for  unaffiliated  persons." 
The  SIA  stated  that  to  the  extent  that 
affiliates  of  broker/dealers  become 
restricted  persons  imder  the  rule,  the 
rule  should  more  clearly  exempt  certain 
classes  of  accounts  maintained  by 
broker/dealers  affiliates.  The  SIA's 
concerns  appear  unfounded.  To  the 
extent  that  broker/dealers  affiliates 
manage  accounts  for  non-restricted 
persons,  such  accounts  would  not  be 
restricted  under  the  proposed  rule 
change.  On  the  other  hand,  if  the  SIA  is 
concerned  about  accounts  at  broker/ 
dealers  affiliates  that  are  owned  by 
restricted  persons,  NASD  Regulation 
believes  that  the  rule  should  apply. 

In  proposing  to  allow  purchases  by 
publicly  traded  companies  that  are 
affiliates  of  broker/dealers,  NASA 
Regulation  is  relying  in  part  on  the 
restrictions  on  a  member  engaged  in  a 
fixed  price  offering  under  Rule  2750, 
Transactions  with  Related  Persons. 


Specifically,  Rule  2750  prohibits  a 
member  from  selling  any  seciuities  in  a 
fixed  price  offering  to  any  person  or 
accoimt  that  is  a  related  person  of  the 
member.  NASD  Regulation  believes  that 
Rule  2750  addresses  the  potential  for 
self-dealing  in  allocating  new  issues  to 
a  publicly  traded  affiliate  of  a  broker/ 
dealer. 

Finally,  Sullivan  asked  why 
immediate  family  members  of  owners  of 
broker/dealers  were  treated  differentiy 
than  immediate  family  members  of 
associated  persons  of  a  broker/dealer. 
NASD  Regulation  did  not  intend  for 
different  treatment  of  such  family 
members  and  has  corrected  the 
proposed  rule  change. 

(vii)  Beneficial  Interest  Definition.  At 
its  own  initiative,  NASD  Regulation  is 
revising  the  definition  of  "beneficial 
interest."  The  term  beneficial  interest 
was  defined  in  the  October  1999  filing 
as  "any  ownership  or  other  direct 
financial  interest."  NASD  Regulation  is 
aware  that  members  found  the  reference 
to  ownership  as  distinct  from  a  financial 
interest  misleading.  Because  the  rule  is 
intended  to  prohibit  sales  of  new  issues 
to  certain  persons  who  stand  to  profit 
from  them,  legal  ownership,  such  as  that 
held  by  a  trustee  for  beneficiaries,  or  a 
hedge  fund  for  its  limited  partners,  is 
not  the  type  of  interest  that  is  the  focus 
of  the  rule. 

NASD  Regulation  also  is 
recommending  eliminating  the  term 
"dfrect"  from  the  definition.  In 
determining  whether  an  account  is 
beneficially  owned  by  restricted 
persons,  members  are  often  required  to 
look  through  a  number  of  investment 
vehicles.  For  instance,  if  Fund  A  invests 
in  Fund  B,  a  member  may  not  sell  new 
issues  to  Fund  B  unless  it  determines 
the  sale  is  consistent  with  the  rule, 
taking  into  account  the  status  of  each 
beneficial  owner  of  Fund  A.  To  some, 
the  owners  of  Fund  A  may  be  viewed 
as  having  an  "indirect"  ownership  in 
FundB. 

Rosenman  stated  that  the  definition  of 
beneficial  interest  should  specifically 
exclude  management  or  performance 
based  fees  that  are  deferred  for  bona  fide 
taxation  reasons.  Rosenman  was 
concerned  of  the  effect  that  deferred 
management  or  performances  fees  may 
have  on  a  hedge  fund  manager's  interest 
in  a  collective  investment  account  that 
he  or  she  manages.  Because  NASD 
Regulation  has  eliminated  the 
restrictions  on  a  hedge  fund  manager 
with  respect  to  a  collective  investment 
account  that  he  or  she  manages,  we  do 
not  believe  it  is  necessary  to  amend  the 
definition  of  beneficial  interest  as 
Rosenman  suggests. 


Finally,  as  a  result  of  the  amendments 
to  the  definition  of  beneficial  interest 
and  the  definition  of  restricted  person, 
the  conditions  that  gave  rise  to  the  need 
for  the  exemption  for  joint  back  office 
broker/dealers  in  the  October  1999  filing 
have  been  removed.  By  clarifying  that 
beneficial  ownership  means  a  financial 
interest,  such  as  the  right  to  share  in 
gains  or  losses,  we  have  clarified  that  a 
hedge  fund  broker/dealer's  legal 
ownership  of  securities  does  not 
constitute  a  beneficial  interest  for 
purposes  of  the  rule.  As  a  result,  the 
rule  no  longer  needs  a  separate 
exemption  for  joint  back  office  broker/ 
dealers. '^ 

(viii)  Issuer-Directed  Share  Programs. 
In  the  October  1999  filing,  NASD 
Regulation  proposed  amendments  to  the 
exemption  for  securities  distributed  as 
part  of  an  issuer-directed  share  program 
to  all  employees  and  directors  of  the 
issuer,  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  issuer.  NASD 
Regulation  proposed  expanding  the 
scope  of  employees  and  directors  of  the 
issuer  that  are  covered  by  the  exemption 
to  include  employees  and  directors  of 
sister  companies.  NASD  Regulation  also 
proposed  eliminating  the  requirement 
for  a  three-month  lock  up  for  those 
issuer-directed  shares  that  are  sold  to 
restricted  persons.  Schwab  supported 
the  elimination  of  the  lock-up  and 
stated  that  it  provides  substantive  relief 
to  members  who  will  no  longer  be 
required  to  investigate  the  status  of 
employee  or  director  participants. 

Issuer-directed  share  programs  are  a 
valuable  tool  in  employee  development 
and  retention,  and  are  often  an  integral 
part  of  the  employer/employee 
relationship.  In  recent  years,  issuer- 
directed  share  programs  have  become 
more  popular,  and  issuers  have  sought 
to  expand  the  lists  of  persons  invited  to 
participate  in  an  IPO  to  include 
business  contacts,  family  and  friends.  In 
general,  NASD  Regulation  believes  that 
sales  directed  by  an  issuer  are  outside 
the  scope  of  activities  that  the  proposed 
rule  change  is  designed  to  address. 
Accordingly,  Amendment  No.  2 
proposes  to  exempt  IPO  shares  that 
specifically  are  directed  by  the  issuer  to 
such  persons  as  employees,  directors, 
and  friends  and  family  of  the  issuer. 
NASD  Regulation  believes,  however, 
that  whether  directed  by  the  issuer  or 


''The  rationale  for  the  joint  back  office  broker/ 
dealer  exemption  was  that  a  collective  investment 
account  registered  as  a  broker/dealer  or  with  a 
broker/dealer  subsidiar>'  would  be  precluded  from 
purchasing  new  issues  even  if  none  of  its  investors 
were  restricted  persons.  Under  the  revised 
definition  of  beneficial  interest,  such  a  collective 
investment  account  would  no  longer  be  restricted. 
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otherwise,  broker/dealers,  broker/dealer 
personnel  and  their  immediate  family, 
and  certain  persons  acting  as  finders  or 
in  a  fiduciary  capacity  to  the  managing 
underwriter,  should  not  purchase  IPOs, 
unless  such  persons  are  employees  or 
directors  of  the  issuer,  the  issuer's 
parent,  or  a  subsidiary  of  the  issuer  or 
members  of  the  immediate  family  of  an 
employee  or  director  of  the  issuer. '^ 
Similarly,  NASD  Regulation  disagrees 
with  MSDW  that  all  non-underwritten 
securities  directed  by  the  issuer  should 
be  exempt  fi-om  the  proposed  rule 
change.  NASD  Regulation  believes  that 
a  general  exclusion  for  all  issuer- 
directed  or  all  non-underwritten 
securities  would  be  readily  susceptible 
to  abuse.  Consequendy,  NASD 
Regidation  will  continue  its  practice  of 
holding  a  managing  underwriter 
responsible  for  ensuring  that  all 
securities  that  are  part  of  the  public 
offering  are  distributed  in  accordance 
with  the  rule. 

As  recommended  by  Testa,  the 
proposed  rule  change  now  expressly 
states  that  for  purposes  of  the  issuer- 
directed  exemption  only,  a  parent/ 
subsidiary  relationship  is  established  if 
the  parent  has  the  right  to  vote  50%  or 
more  of  a  class  of  voting  seciurity  or  has 
the  power  to  sell  or  direct  50%  or  more 
of  a  class  of  voting  securities  of  the 
subsidiary.  NASD  Regulation  does  not 
agree  with  Sulfivan  that  a  10% 
ownership  standard  should  apply  for 
this  exemption.  NASD  Regulation 
believes  that  it  is  not  uncommon  for  a 
member  through  its  merchant  banking 
activities  or  otherwise  to  make  ventiu-e 
capital  investments  in  issuers  that 
exceed  10%  of  the  issuer's  secvuities.  In 
such  cases,  all  employees  of  the  member 
would  be  able  to  purchase  the  new 
issue.  NASD  Regulation  does  not 
believe  that  exempting  broker/dealer 
personnel  by  virtue  of  venting  capital 
investments  is  consistent  with  the 
purposes  of  the  rule  or  the  issuer- 
directed  exemption.  ^^ 


"■  NASD  Regulation  proposes  allowing  an 
employee  or  director  of  an  issuer  to  direct  shares 
in  the  issuer's  initial  public  oRering  to  members  of 
his  or  her  immediate  family,  even  if  such  persons 
are  otherwise  restricted  persons.  In  recent  years,  the 
staff  has  been  presented  with  situations  in  which, 
for  example,  an  employee  of  a  issuer  wanted  to 
direct  shares  to  his  or  her  parent,  but  was  unable 
to  do  so  because  the  parent  was  a  restricted  person 
(and  not  an  employee  or  director  of  the  issuer).  As 
amended,  the  proposed  rule  change  would  allow 
directed  shares  to  be  sold  to,  for  example,  a  parent 
of  an  issuer's  employee. 

'"The  proposed  rule  change  contains  separate 
provisions  that  permit  venture  capital  investors  to 
participate  in  IPOs  to  avoid  dilution  in  a  public 
offering.  NASD  Regulation  believes  that  going 
beyond  these  protections  for  venture  capital 
investors  would  be  inconsistent  with  the  purposes 
of  the  proposed  rule  change. 


NASD  Regulation  believes  that 
Amendment  No.  2  strikes  the  correct 
balance  between  providing  issuers  with 
flexibility  to  direct  shares  while 
preserving  the  objectives  of  the  rule. 
NASD  Regulation  also  believes  that  the 
issuer-directed  exemption  should  apply 
only  when  shares  are  in  fact  directed  by 
the  issuer:  if  a  member  firm  asks  or 
otherwise  suggests  that  an  issuer  direct 
securities  to  a  restricted  person,  NASD 
Regulation  does  not  believe  that  such 
securities  should  be  exempt  fi-om  the 
rule. 

Sidley  suggested  that  the  scope  of 
permissible  purchasers  under  the  issuer- 
directed  share  provisions  should  be 
amended  to  conform  with  the  permitted 
categories  of  offerees  set  forth  in  Rule 
701  of  the  Securities  Act  of  1933.  Rule 
701  provides  an  exemption  for  private 
companies  to  sell  securities  to  their 
employees  without  a  need  to  file  a 
registration  statement.  Rule  701 
provides  an  exemption  from  the 
registration  provisions  of  the  Seciu-ities 
Act  of  1933  for  offers  and  sales  of 
securities  under  certain  compensatory 
benefit  plans  or  written  agreements 
relating  to  compensation.  NASD 
Regvdation  believes  that  this  approach  is 
potentially  less  broad  and  is  far  more 
difficult  for  members  to  implement. 
The  SIA,  Sullivan,  and  MSDW  all 
believed  that  the  proposed  rule  change 
should  exclude  exchange  offers,  rights 
offerings  and  offerings  made  piirsuant  to 
a  merger  or  acquisition.  MSDW  stated 
that '  [i)f  rights  or  other  securities  are 
offered  to  existing  shareholders, 
particularly  shareholders  of  a  publicly 
traded  company,  it  would  seem  the 
purpose  of  the  [proposed  rule  change] 
(i.e.,  to  assure  a  bona  fide  public 
distribution  of  securities)  is  achieved." 
Sullivan  noted  that  the  NASD  has 
previously  stated  that  the  Interpretation 
does  not  apply  to  "exchange  offers"  and 
"offerings  made  pursuant  to  an  merger 
or  acquisition."  SIA  and  MSDW  noted 
with  approval  the  exemptive  relief 
NASD  Regulation  staff  has  granted  in 
connection  with  certain  rights  offerings. 
NASD  Regulation  agrees  with  the 
commenters  and  has  amended  the 
proposed  rule  change  to  exclude  from 
the  definition  of  public  offering, 
exchange  offers,  rights  offerings  and 
offerings  made  pursuant  to  a  merger  or 
acquisition.  NASD  Regulation  also  has 
codified  the  staffs  existing  exemptive 
positions  regarding  certain  directed 
share  programs.  The  conditions 
imposed  on  such  offerings  in  the 
proposed  rule  change  generally  tract 
those  in  the  exemptive  letters  and 
continue  to  ensure  that  these  offerings 
are  conducted  in  a  manner  that  is 


consistent  with  the  purposes  of  the 
proposed  rule. 

(ix)  Limited  Business  Broker/Dealers. 
The  proposed  rule  change,  like  the 
Interpretation,  does  not  apply  to  persons 
associated  with  a  limited  business 
broker/dealer.  The  proposed  rule  change 
defined  a  limited  business  broker/dealer 
as  a  broker/dealer  whose  authorization 
to  engage  in  the  securities  business  is 
limited  solely  to  the  purchase  and  sale 
of  investment  company/variable 
contracts  securities  and  direct 
participation  program  securities.  Several 
commenters  believed  that  this  definition 
was  too  narrow.  The  CBOE  believed  that 
its  market-makers  and  floor  brokers  also 
should  be  treated  as  limited  business 
broker/dealers. 20  The  CBOE  stated  that 
"[a]n  options  market-maker  typically  is 
not  a  professional  equities  trader  and  is 
generally  removed  from  the  equities 
side  of  trading."  The  CBOE  also  stated 
that  the  "functions  of  a  floor  broker  on 
the  CBOE  *  *  *  are  limited  to  the 
execution  of  orders  for  other  market 
professionals  or  public  customers  of 
other  broker/dealers.  Floor  brokers,  with 
the  exception  of  a  transaction  effected 
for  their  error  accoxmts,  do  not  effect 
principal  transactions."  Despite  these 
limited  activities,  NASD  Regulation 
does  not  believe  that  market-makers  and 
floor  brokers  should  be  treated  as 
limited  business  broker/dealers. 
Notwithstanding  the  limited  nature  of 
their  activities,  NASD  Regulation 
believes  that  market-makers  and  floor 
brokers  are  in  a  position  to  direct 
business  to  a  member.  The  CBOE  also 
appeared  to  recognize  the  potential  for 
these  individuals  to  direct  business  to  a 
member  in  seeking  to  exclude  from  the 
exemption  an  "IPO  [that]  is 
underwritten  by  the  broker/dealer 
which  clears  and  carries  the  member's 
professional  CBOE  business."  NASD 
Regulation  also  believes  that  the 
relationships  between  market-makers 
and  member  firms  and  floor  brokers  and 
member  firms,  even  in  the  absence  of  an 
established  clearing  relationship,  may 
give  rise  to  preferential  allocations  of 
new  issues.  Moreover,  the  potential  to 
direct  business  to  a  member  in  exchange 
for  IPOs  is  just  one  of  the  reasons  for 
restricting  broker/dealers.  As  noted  in 
the  October  1999  filing,  the  proposed 
rule  change  also  is  designed  to  ensure 
that  industry  insiders  do  not  take 
advantage  of  their  insider  position  in 
the  industry  to  purchase  IPOs  for  their 


2°  The  CBOE  also  stated  that  members  that  lease 
out  their  seats  and  who  are  not  engaged  in  a 
securities  business  should  not  be  restricted  persons. 
NASD  Regulation  agrees.  NASD  Regulation  does 
not  believe  that  a  person  who  merely  leases  out  a 
seat  to  a  broker/dealer  should  be  treated  as  a 
restricted  person. 


own  benefit  at  the  expense  of  public 
customers.  NASD  Regulation  believes 
that  options  market-makers  and  options 
floor  brokers  are  integral  to  the 
functioning  of  an  exchemge  and  properly 
characterized  and  perceived  as  industry 
insiders. 

Colish,  Washington,  and  Fried  also 
believed  the  definition  of  limited 
business  broker/dealers  should  be 
expanded.  They  suggested  including 
broker/dealers  that  do  not  have  any 
involvement  in  the  capital  formation  or 
underwriting  business,  such  as  market- 
makers  and  electronic  communications 
networks.  Colish  suggested  including 
broker/dealers  that  engage  in  private 
placements.  Washington  suggested  that 
the  proposed  rule  change  should  apply 
only  to  broker/dealers  that  engage  in  an 
equity  securities  business. ^i  NASD 
Regulation  disagrees.  NASD  Regulation 
believes  that  persons  associated  with 
members  engaged  in  these  activities  are, 
like  persons  associated  with  other 
broker/dealers,  in  a  position  to  direct 
business  to,  and  to  enter  into  reciprocal 
arrangements  with,  other  members. 
They  also  are  industry  insiders.  While  it 
is  imdoubtedly  true  that  not  every 
person  associated  with  a  member 
engaged  in  these  activities  is  in  a 
position  to  enter  into  reciprocal 
arrangements,  many  persons  are.  The 
proposed  rule  change,  like  the  current 
Interpretation,  is  a  prophylactic  rule.  It 
achieves  its  goals  by  applying  across  a 
class  of  persons  to  whom  sales  of  IPOs 
may  violate  the  piu'poses  of  the  rule. 

In  general,  the  SIA  agreed  with  NASD 
Regulation  that  reciprocal  arrangements 
between  industry  members  in  the 
allocation  of  public  offerings  must  be 
prevented.  The  SIA,  however,  stated 
that  a  rule  targeted  towards  "conduct 
which  has  the  purpose  or  effect  of 
creating  reciprocal  arrangements,  rather 
than  one  (that  is]  *   *   *  based  on 
complex  definitions  of  status  in  the 
industry,  would  better  serve  the  capital 
markets  and  would  be  more  fair  to 
industry  members,  their  relatives,  and 


2'  These  requests  are  similar  to  requests 
previously  considered  by  NASD  Regulation.  As 
noted  in  Notice  to  Members  97-30,  NASD 
Regulation  continues  to  believe  that  persons 
associated  with  firms  engaged  solely  in  proprietary 
trading  or  investment  or  merchant  banking 
activities  may  enter  into  reciprocal  arrangements 
with  other  members  that  would  violate  the 
purposes  of  the  rule.  In  Notice  to  Members  97-30, 
NASD  Regulation  stated  that  the  limited  business 
broker/dealers  definition  should  not  be  expanded  to 
include  such  firms  "because  of  the  difficulty  in 
defining  those  firms"  and  because  "such  broker/ 
dealers  may  influence  or  be  involved  in  various 
aspects  of  the  underwriting  process."  Further, 
NASD  Regulation  was  concerned  that  "such  firms 
may  enter  into  reciprocal  arrangements  with  other 
members  that  would  violate  the  intent  of  the 
Interpretation." 


other  market  participants."  The  SIA  did 
not  offer  any  suggestion  on  how  such  a 
rule  would  operate  in  practice.  NASD 
Regulation  beUeves  that  a  rule  that 
requires  members  to  determine  whether 
a  particular  individual  is  engaged  in 
reciprocal  arrangements  with  a  broker/ 
dealer  would  be  difficult  both  from  an 
administration  and  examination 
standpoint,  and  would  eliminate  the 
certainty  sought  by  the  proposed  rule 
change. 

(x)  Elimination  of  Conditionally 
Restricted  Persons.  Another  significant 
reform  in  the  proposed  rule  change  was 
the  elimination  of  the  so-ccilled 
"conditionally  restricted"  status  ^^  gnj 
the  decision  to  treat  persons  as  either 
restricted  or  non-restricted.  Commenters 
generally  supported  the  decision  to 
eliminate  the  conditionally  restricted 
status.  The  proposed  rule  change 
continues  to  treat  persons  as  either 
restricted  or  non-restricted  as  NASD 
Regulation  continues  to  believe  that  this 
bright-line  approach  best  serves 
investors  and  members. 

(xi)  ERISA  Plans.  NASD  Regulation 
has  further  simplified  the  restrictions  on 
Employee  Retirement  Income  Security 
Act  ("ERISA")  plans.  The  October  1999 
filing  proposed  exempting  tax-qualified 
plans  under  ERISA,  so  long  as  such 
plans  were  not  sponsored  by  a  broker/ 
dealer  or  an  affiliate.  A  number  of 
conunenters.  including  SIA,  MSDW, 
and  Sullivan,  believed  that  this 
exemption  was  unnecessarily  narrow 
and  would  exclude  a  large  number  of 
non-restricted  plan  participants  in  plans 
sponsored  by  financial  services 
companies.  The  commenters  added  that 
ERISA  plans  are  already  subject  to  a 
sep£u^te  regulatory  scheme  and  that 
they  were  unaware  of  any  perceived  or 
actual  abuses  to  cause  NASD  Regulation 
to  narrow  the  exemption  for  ERISA 
plans  from  the  current  Interpretation. 

NASD  Regulation  agrees  with  the 
commenters  that  the  treatment  of  ERISA 
plans  in  the  October  1999  filing  could 
reach  many  non-restricted  persons 
piurticipating  in  a  plan  sponsored  by  an 
affiliate  of  a  broker/dealer.  Amendment 
No.  2  exempts  an  ERISA  plan  that  is 
qualified  under  section  401(a)  of  the 
Internal  Revenue  Code,  provided  that 
such  plan  is  not  sponsored  solely  by  a 
broker/dealer. 


"  Under  the  Interpretation,  conditionally 
restricted  p>ersons  can  purchase  hot  issues  "if  the 
member  is  prepared  to  demonstrate  that  the 
securities  were  sold  to  such  persons  in  accordance 
with  their  normal  investment  practice,  that  the 
aggregate  of  the  securities  so  sold  is  insubstantial 
and  not  disproportionate  in  amount  as  compared  to 
sales  to  members  of  the  public  and  that  the  amount 
sold  to  any  one  of  such  persons  is  insubstantial  in 
amount." 


(xii)  Foreign  Investment  Companies. 
The  October  1999  filing  proposed  an 
exemption  for  foreign  investment 
companies  that  is  substantially  similar 
to  the  Interpretation.  Specifically,  it 
stated  that  a  foreign  investment 
company  is  exempt  from  the  proposed 
rule  chemge  if:  (1)  It  has  100  or  more 
investors;  (2)  it  is  listed  on  a  foreign 
exchange  or  authorized  for  sale  to  the 
public  by  a  foreign  regulatory  authority: 

(3)  no  more  than  5%  of  its  assets  are 
invested  in  a  particular  hot  issue:  and 

(4)  no  person  owning  more  than  a  5% 
interest  in  such  company  is  a  restricted 
person. 

MSDW  suggested  exempting  all 
foreign  investment  companies  that  are 
traded  on  a  "designated  offshore 
securities  market"  as  defined  in  Rule 
902(b)  under  the  Securities  Act  of 
1933."  NASD  Regulation  beheves  that 
such  an  exemption  would  be  too  broad. 
The  standards  for  inclusion  in  Rule 
902(b)  do  not  appear  related  to  the 
concerns  underhang  the  proposed  rule 
change.  Although  inclusion  in  Rule 
902(9b)  requires  oversight  by  a 
governmental  or  self-regulatory  body, 
NASD  Regulation  is  not  confident  that 
such  regulation  would  prevent 
restricted  persons  from  suing  foreign 
investment  companies  to  circumvent 
the  rule.  The  NASD  continues  to  believe 
that  it  is  often  difficult  to  assess  the 
comparability  of  a  foreign  country's 
investment  company  statutes  and 
regulation  to  those  in  the  United  States, 
particularly  as  it  relates  to  the  purposes 
of  this  rule,  and  believes,  therefore,  that 
it  is  necessary  to  impose  certain 
conditions. 

Colish  and  Sullivan  suggested  that 
NASD  Regulation  eliminate  the  fourth 
condition — a  requirement  that  no 
person  owning  more  than  5%  of  the 
foreign  investment  company  is  a 
restricted  person — because  it  is  often 
difficult  to  ascertain  the  ownership  of  a 
foreign  investment  company.  Despite 
these  concerns,  NASD  Regulation 
believes  that  this  requirement  is 
necessary  to  avoid  purchases  of  new 
issues  by  funds  with  concentrated 
ownership  interests  of  restricted 
persons. 

However,  in  response  to  concerns 
generally  about  the  exemption  for 
foreign  investment  companies,  NASD 
Regulation  has  simplified  the  exemption 
by  eliminating  the  100  person 
requirement  and  the  limitation  on  the 
size  of  the  purchase  in  relation  to  the 
size  of  the  investment  company.  The 
100  person  condition  basically 


"  This  is  similar  to  a  request  made  during  the 
1994  rulemaking  when  the  exemption  for  foreign 
investment  companies  was  first  proposed. 
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addressed  the  same  concerns  about 
concentration  of  ownership  as  condition 
(4)  and,  therefore,  was  eliminated.  The 
limitation  on  the  size  of  the  purchase  in 
relation  to  the  size  of  the  investment 
company  appeared  unnecessary  and 
was  potentially  burdensome  for 
members  to  calculate.  Moreover,  for 
very  large  funds,  the  limitation  was 
meaningless  inasmuch  as  5%  of  their 
total  assets  would  often  exceed  the  size 
of  the  entire  IPO.  The  other  conditions 
are  maintained. 

(xiii)  Minor  or  Technical  Revision.  In 
addition  to  the  changes  discussed 
above,  NASD  Regulation  made  a 
number  of  minor  or  technical 
amendments  in  response  to  the 
comment  letters. 

Testa  stated  that  the  anti-dilution 
provisions,  which  were  similar  in  scope 
to  the  venture  capital  provisions  of 
paragraph  (g)  of  the  Interpretation, 
applied  to  natural  persons  only.  Testa 
believed  that  entities  as  well  as  natural 
persons  that  have  a  prior  equity 
ownership  interest  in  an  issuer,  should 
be  able  to  avail  themselves  of  the  emti- 
dilution  provisions.  The  omission  of 
entities  in  the  anti-dilution  provisions 
was  inadvertent  and  has  been  changed. 
The  anti-dilution  provisions  thus  allow 
an  entity  or  a  natural  person  investing 
in  such  entity  to  retain  the  percentage 
equity  ownership  in  the  issuer  at  a  level 
up  to  the  ownership  interest  as  of  three 
months  prior  to  the  filing  of  the 
registration  statement. 

Testa  also  stated  that,  as  a  general 
matter,  family  members  of  a  restricted 
person  who  receive  "material  support" 
from  the  restricted  person  should  be 
treated  similarly  to  the  restricted 
person.  Testa  noted  that  the  proposed 
rule  change  in  some  cases  made  an 
exemption  for  a  restricted  person  to 
purchase  new  issues,  but  did  not  extend 
the  exemption  to  the  restricted  person's 
immediate  family  members,  NASD 
Regulation  believes  that  an  exemption 
for  a  restricted  person  also  should  be 
available  to  an  immediate  family 
member  who  is  restricted  under  the 
rule,  and  it  has  amended  the  proposed 
rule  change  accordingly. 

Several  commenters,  including  Colish 
and  Washington,  stated  that  the  use  of 
the  word  "includes"  in  the  definition  of 
restricted  person  creates  uncertainty  by 
suggesting  that  the  list  is  non-exclusive. 
NASD  Regulation  agrees  and  has 
removed  the  word  "includes"  from  the 
definition  of  restricted  person. 

Schwab  stated  that  the  definition  of 
restricted  person  should  exlude 
consultants  or  contractors  of  a  broker/ 
dealer  member  who  are  not  engaged  in 
securities-related  activities.  Schwab 
stated  that  the  policy  concerns 


underlying  the  rule  do  not  require 
restricting  these  individuals  from 
participating  in  new  issues.  NASD 
Regulation  agrees  that  consultants  or 
contractors  of  a  broker/dealer  should 
not  be  restricted  persons  unless  they  are 
engaged  in  the  investment  banking  or 
securities  business.  If,  for  example. 
Schwab  hires  a  contractor  or  consultant 
to  perform  photocopying  services  or  a 
compensation  survey,  it  should  not 
preclude  such  contractor  or  consultant 
from  purchasing  new  issues.  The 
definition  of  restricted  person  has  been 
revised  to  exclude  agents  of  a  broker/ 
dealer  who  are  not  engaged  in  the 
investment  banking  or  securities 
business. 

Schwab  also  supported  the  addition 
of  a  bright  line  definition  of  "material 
support"  but  believed  that  the  10% 
threshold  for  support  is  too  low  and 
recommended  that  a  time  frame  be 
established  for  measuring  support. 
NASD  Regulation  agrees  and  has  revised 
the  definition  of  "material  support"  to 
providing  more  than  25%  of  a  person's 
income  in  the  current  or  prior  calendar 
year.  Separately,  NASD  Regxilation 
recommends  clarifying  that  members  of 
the  immediate  family  living  in  the  same 
household  will  be  deemed  to  be 
providing  each  other  with  material 
support.  Using  this  language  makes 
clear  that  the  proposed  rule  change 
establishes  a  bright  line  test,  and  NASD 
Regulation  wiU  not  evaluate  material 
support  issues  on  a  case-by-case  basis. 

2.  Statutory  Basis 

NASD  Regulation  believes  that 
Amendment  No.  2  is  consistent  with  the 
provisions  of  section  15A{b)(6)  of  the 
Act,24  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  provision  of 
Amendment  No.  2  protect  investors  and 
the  public  interest  by  ensuring  that 
members  make  a  bona  fide  public 
offering  of  securities  at  the  public 
offering  price;  ensuring  that  members  do 
not  withhold  securities  in  a  public 
offering  for  their  own  benefit  or  use 
such  securities  to  reward  certain 
persons  who  are  in  a  position  to  direct 
futiue  business  to  the  member;  and 
ensuring  that  industry  "insiders," 
including  members  and  their  associated 
persons,  do  not  take  advantage  of  their 
"insider"  position  in  the  industry  to 
purchase  new  issues  for  their  own 
benefit  at  the  expense  of  public 
customers. 


"15U.S.C.  78o-3(b)(6). 


B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  Amendment  No.  2  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

• 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Commission  received  twenty-four 
comment  letter.  NASD  Regulation 
responded  to  those  conmient  letters 
with  Amendment  No.  2. 

m.  Date  of  EfiFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conmiission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  therof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  WTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-60  and  should  be 
submitted  by  December  26,  2000. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-30976  Filed  12-5-00;  8:45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3309] 
State  of  Oklahoma 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  27, 
2000, 1  find  that  Caddo  and  Grady 
Counties  in  the  State  of  Oklahoma 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  begiiming  on  October  21,  2000 
and  continuing  through  October  29, 
2000.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  26,  2001,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  27,  2001  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Blaine, 
Canadian,  Cleveland,  Comanche,  Custer, 
Garvin,  Kiowa,  McClain,  Stephens,  and 
Washita  in  the  State  of  Oklahoma. 

The  interest  rates  are: 


Percent 

Fof  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

7.375 

Homeowners      without      credit 

available  elsewhere 

3.687 

Businesses  with  credit  availat)le 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

6.750 

For  Economic  Injury:  Businesses 

and  small  agricultural  coopera- 

tives   without    credit    available 

elsewhere  

4.000 

The  nimiber  assigned  to  this  disaster 
for  physical  damage  is  330911  and  for 
economic  injury  the  number  is  9J7900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  29,  2000. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  00-31062  Filed  12-5-00;  8:45  am) 

BiLUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.:  0d^&-0416] 

Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  Sundance 
Venture  Partners  II,  L.P.,  located  at  5030 
E.  Sunrise  Drive,  Suite  200,  Phoenix, 
Arizona  85044,  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 


amended  (the  Act).  Sundance  Venture 
Partners  II,  L.P.,  was  licensed  by  the 
Small  Business  Administration  on  05/ 
04/98.  Under  the  authority  vested  by  the 
Act  and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  acted  on  this  date,  ancf  accordingly, 
all  rights,  privileges  and  franchises 
derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business 
Investment  Companies) 

Dated:  November  29,  2000. 
Donald  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  00-31063  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  802S-01-i> 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment 
Companies;  increase  in  Maximum 
Leverage  Ceiling 

13  CFR  107.1150(a)  sets  forth  the 
maximum  amount  of  Leverage  (as 
defined  in  13  CFR  107.50)  that  a  Small 
Business  Investment  Company  may 
have  outstanding  at  any  time.  The 
maximum  Leverage  amounts  are 
adjusted  annually  based  on  the  increase 
in  the  Consiuner  Price  Index  published 
by  the  Bureau  of  Labor  Statistics.  The 
cited  regulation  states  that  SBA  will 
publish  the  indexed  maximum  Leverage 
amounts  each  year  in  a  Notice  in  the 
Federal  Register. 

Accordingly,  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  maximum  Leverage 
amounts  under  13  CFR  107.1150(a)  are 
as  stated  in  the  following  table: 


If  your  Leverageable  Capital  is: 

Then  your  maximum  Leverage  is: 

(1)  Not  over  $18,100,000  

300  percent  of  Leverageable  Capital 

(2)  Over  $18,100,000  but  not  over  $36,300,000  

54,300,000  +  [2  X  (Leverageable  Capital— $18,100,000)) 

(3)  Over  $36,300,000  but  not  over  $54,400,000  

$90,700,000  +  (Leverageable  Capital— $36,300,000) 

(4)  Over  $54  400,000  

$108,800,000 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  small  business 
investment  companies) 

Dated:  November  30,  2000. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
(FR  Doc.  00-31064  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3489] 

Office  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMIMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 


dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(e)  of  the 
Anns  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  forty-four  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202-663-2700). 


"  17  CFR  200.30-3(a)(12). 
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SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  November  28,  2000. 
William  J.  Lowell, 

Director,  Office  of  Defense  Trade  Controls. 
October  23.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  1  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  sold  under  a  contract  in 
the  amount  of  $14,000,000  or  more. 

The  U^nsaction  described  in  the  attached 
certification  involves  the  sale  of  two(2)  S- 
70B-6  helicopters  to  the  Government  of 
Greece. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified, ^:ontains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  081-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  29,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
1  am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  S50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in 
South  Korea  of  twenty-five  (25)  FlOO-STW- 
229  Engine  Partial  Knockdown  Kits  (PKDs), 
forty-three  (43)  Engine  Module  Sets  and 
related  support  equipment. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbcira  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  130-00 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 


September  28,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of 
proposed  Technical  Assistance  Agreements 
\vith  Germany  and  Italy. 

The  transaction  described  in  the  attached 
certification  involves  the  design  and 
manufacture  of  a  prototype  Medium 
Extended  Air  Defense  System  to  provide  the 
militaries  of  the  United  States,  Germany,  and 
Italy  with  protection  fi-om  short  and  medium 
range  ballistic  missiles,  cruise  missiles,  and 
aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  070-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  27,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in 
Belgium  of  F-16  vertical  stabilizer 
assemblies,  dorsal  fairing  panels,  dorsal 
fairing  structure  assemblies,  and  aft  fuselage 
assemblies  for  return  to  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely,    . 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  140-00 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
September  28,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  1  am 
transmitting  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 


Kingdom  of  technical  data,  defense  articles, 
and  defense  services  for  the  demonstration, 
manufacturing,  and  in-service  support  phases 
of  the  Airborne  Electronic  Reconnaissance 
System  known  as  Project  EXTRACT  for  end 
use  by  the  United  Kingdom  Ministry  of 
Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  infonnation 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  122-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  28.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  articles  and  services  to  the 
Commonwealth  of  Australia  for  the 
development  of  an  Air  Combat  Training 
System  for  the  Royal  Australian  Air  Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  123-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  28,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Sectioii 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  for  the 
manufacture  of  F-15  parts  and  components 
and  assemblies,  to  include  the  horizontal  tail 
assembly,  in  Israel. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military. 


economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  136-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  27,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  articles  to  Greece  related  to 
the  AN/TPQ-37(V)3  Artillery  Weapon 
Locating  Radar  system  for  end  use  by  the 
Greek  Army. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  116-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  27.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  the  United  Kingdom. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  for  the  production,  test 
and  repair  of  inertial  measurement  units,  to 
include  gyros,  accelerometers  and  other 
subassemblies  that  will  be  returned  to  the 
United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 


Enclosure:  Transmittal  No.  133-00 

The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  27,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  one 
shipset  of  the  MK  41  Vertical  Launch  System 
for  use  by  the  Japanese  Maritime  Self-Defense 
Forces. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having., 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
luiclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  137-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  27,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  1  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in  The 
Netherlands  of  F-16  center  fuselages,  wing 
leading  edge  flaps,  wing  trailing  edge  panels, 
wing  flaperons,  and  main  landing  gear  doors 
for  return  to  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  138-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  27,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 


The  transaction  contained  in  the  attached 
certification  involves  the  manufactiu^  in 
Belgium  of  F-16  flapteron  seals,  leading  edge 
flap  seals,  wing  assemblies,  and  vertical  fin 
skins  for  return  to  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  139-00 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  28,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  exp>ort  of  four  (4) 
photographic  reconnaissance  pods  and  an 
image  processing  ground  system  to  Taiwan. 

The  United  States  Government  is  preptared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  104-00 
The  Honorable  J.  Dennis  Hastert,  Sf>eaker  of 

the  House  of  Representatives. 
Septemt)er  22,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Ejcport  Control  Act. 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  cunount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in 
South  Korea  of  an  additional  350,  XI 100- 
5A3  transmissions  for  the  K95  Mobile 
Howitzer  for  Turkey. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
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applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTCk  109-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  22,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in 
Israel  of  F-16  structural  components  and  kits 
for  the  air  forces  of  the  United  States, 
Belgium,  Denmark,  Greece,  Israel,  Korea,  The 
Netherlands,  Norway,  Portugal,  and  Turkey. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  politfcal,  military, 
economic,  humem  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  075-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  22,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  a  Galaxy 
III  commercial  communications  satellite  to 
French  Guiana  for  launch  of  an  Ariane  or  Sea 
Launch  for  launch  on  a  Zenit.  Upon  orbit,  the 
satellite  will  be  operated  by  PamAmSat  of 
Greenwich,  Connecticut. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin,  Assistant  Secretary, 
Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  103-00 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 


September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Japan. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  for  the 
production  and  overhaul  of  Crew  Escape 
System  Propellant  Actuated  and  Mechanical 
Devices  (PAD)  and  components  in  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the. 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin,  Assistant  Secretary, 
Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  93-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Canada  of 
technical  data  and  assistance  to  ensure  the 
proper  integration  of  the  Advanced  Imaging 
Multi-Spectral  Sensor  (AIMS)  in  U.  S.  Navy 
and  U.  S.  Customs  P-3  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  102-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives.    - 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  for  engineering, 
intermediate-level  maintenance,  and 
logistical  training,  to  support  the  integration 


and  operation  of  equipment  being  installed 
on  remanufactured  AH-64A  aircraft,  in 
Israel. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  129-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act. 
I  am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Italy. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data,  hardware  and  assistance  in  the 
production  of  PAVEWAY  II  User  Guided 
Bomb  Kits  for  end  use  by  the  Italian  Air 
Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  052-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Kingdom  of  technical  data,  defense  articles, 
and  defense  services  to  support  the 
development  of  the  long  range  Airborne 
Stand-Off  Radar  (ASTOR)  surveillance  and 
target  acquisition  system. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 


applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbeira  Leu'kin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  087-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  sold  commercially  under 
a  contract  in  the  amount  of  $14,000,000  or 
more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  and  support  of 
fourteen  (14)  LANTIRN  targeting  pods  and 
related  pylons,  support  equipment  and 
spares  to  the  Royal  Danish  Air  force  for  use 
in  F-16  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  99-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  design, 
manufacture,  and  support  of  the  NSS-6 
commercial  communications  satellite  for  The 
Netherlands.  To  be  launched  from  French 
Guiana,  the  satellite  will  provide  commercial 
communication  services  to  Australia,  South 
East  Asia,  China,  North  East  Asia,  India,  the 
Middle  East  and  parts  of  A&ica. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  112-00 


The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Kingdom  of  technical  data,  defense  articles, 
and-defense  services  to  support  the 
integration  of  the  AGM-65  Maverick  Weapon 
system  with  United  Kingdom  MoD  aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  119-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36 
(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Kingdom  of  technical  data,  defense  articles, 
and  defense  services  to  services  to  support 
the  production  of  STANDARD  missile 
control  actuation  systems  for  end  use  in  the 
United  Kingdom  and  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, ' 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  121-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36 
(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 


The  transaction  described  in  the  attached 
certification  involves  the  export  to  Japan  of 
technical  data  and  assistance  in  the 
manufacture  of  AN/UYQ-21  Computer 
Display  Systems  and  devices  using  AN/ 
UYQ-21  electronic  cooling  equipment 
technology.  Tactical  Air  Weapons  Control 
Systems  (TAWCS),  Tank  Laser  Rangefinders, 
AN/UYA-4  Data  Display  System,  AN/SPS- 
52B  and  52C  Planar  Array  Radars,  and  AN/ 
TSQ-51-51-JX  Air  Defense  Fire  Distribution 
■Systems  for  end  use  by  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  125-00 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
September  25.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  the  United  Kingdom. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  development  of  the 
Joint  Biological  Point  Detection  System 
(JBPDS)  for  end  use  by  the  Government  of  the 
United  Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  120-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  support  the 
Upgrade  of  thirty-four  (34)  F/A-18  C/D  in 
Switzerland. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
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taken  into  account  political,  military, 
economic,  human  rights,  and  anns  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassiHed,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  131-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  25,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36 
(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  for  the  manufacture,  test 
and  repair  of  the  AN/ASQ-81  Magnetic 
Anomaly  Detection  (MAD)  equipment  for 
end  use  by  the  Government  of  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  134-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  to  assemble,  test, 
integrate  and  sell  the  AN/SQQ-32 
Minehunting  Sonar  System  in  Spain. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arm  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  042-00 


The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representative. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  improve  the 
overall  manufacture  and  production  process 
of  the  L-159  Trainer/Light  Combat  Fighter 
Aircraft,  and  the  manufacture  of  small  parts 
and  components  for  the  AV-8B,  C-17,  F-15, 
F/A-18  and  T-45  aircraft,  in  the  Czech 
Republic. 

The  United.  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  67-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  sold  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  sale  to  the  United 
Kingdom  of  upgraded  avionics  equipment  for 
eight  CH-47  Mk3  helicopters. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  097-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 


The  transaction  contained  in  the  attached 
certification  involves  the  sale  of  five  (5) 
shipsets  of  an  AEGIS-derived  integrated 
weapon  system  to  Spain  for  installation  on 
anti-submarine  warfare  frigates  for  end  use 
by  the  Norwegian  Navy. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  lOO-OO 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  sold  commercially  under 
a  contract  in  the  amount  of  $14,000,000  or 
more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  and  support  of 
ten  (10)  LANTIRN  targeting  pods  and  related 
pylons,  support  equipment  and  spares  to  the 
Royal  Netherlands  Air  Force  for  use  on  F-16 
aircraft. 

The  United  States  Government  is  prepeired 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  101-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  Technical  Assistance  Agreement 
with  Mexico. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of 
proprietary  information,  technical  expertise 
and  defense  services  to  Mexico  to  develop 
the  design  for,  and  manufacture  of  facilities 
materials,  specification  items  and  outfitting 
materials  for  U.S.  Navy  Strategic  Sealift  T- 
AKR  310,  LMSR,  MPF  (E)  and  T-ADC(X) 
class  vessels. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 


More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
.unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  107-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  assistance  and  defense  articles  for  the 
manufacture,  assemble  and  overhaul  in 
South  Korea  of  XTG411-2A  transmissions  for 
the  Government  of  South  Korea. 

The  United  States  Government  is  prepared 
to  license  the.  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
'  competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  110-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  20,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  &  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  the  United  Kingdom. 

The  transaction  described  in  the  attached 
certification  involves  the  manufacture  of  the 
Model  2093  minehunting  sonar  towed  body 
for  the  navies  of  Australia,  Belgium,  Canada, 
France.  Italy,  Germany,  Japan,  Netherlands, 
Portugal,  Saudi  Arabia,  Spain,  South  Korea, 
Taiwan,  Thailand,  Turkey,  United  Arab 
Emirates,  United  Kingdom,  and  the  United 
States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
tctken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary,  Legislative  Affairs. 


Enclosure:  Transmittal  No.  DTC  128-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  19,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  services  for  the  operation  and  sale 
of  a  GE-6  commercial  communications 
satellite  to  Argentina. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though  > 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  108-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  18,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  and  Technical 
Assistance  Agreement  for  the  export  of 
defense  services  under  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  defense 
services  for  Co-Production  of  the  Mk  45 
Model  4,  Five  Inch,  62  Caliber  Naval  Gun 
System,  in  the  Republic  of  Korea. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  016-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  14,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  of  the  Anik  F2 


commercial  telecommunications  satellite  to 
Canada  for  launch  either  from  French  Guiana 
or  &t)m  international  waters  using  the  Sea 
Launch  program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  094-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  12,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  to  Germany  for  the 
Cooperative  Rolling  Airframe  Missile  (RAM) 
MK  31  Guided  Missile  Weapon  System 
Program  for  end  use  by  the  Governments  of 
Germany  and  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  055-00 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
September  12,  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Anns  Export  Control  Act,  I 
am  transmitting,  herewith,  certification 
of  a  proposed  license  for  the  export  of 
defense  articles  or  defense  services  sold 
commercially  imder  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  to  Germany  of  technical  data, 
defense  services  and  classified  hardware 
kits  in  support  of  the  radar  upgrade  for 
the  PATRIOT  Air  Defense  System. 
The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  account 
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political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  083-00 
The  Honorable  }.  Dennis  Hastert, 

Speaker  of  the  House  of 

Representatives. 
September  8.  2000. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of 
a  proposed  license  for  the  export  of 
defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the 
amount  of  $50,000,000  or  more. 

The  transaction  contained  in  the 
attached  certification  involves  the 
export  of  defense  services  for  the 
production  of  various  products, 
systems,  and  subsystems  for  commercial 
and  military  aircraft,  in  Singapore  and 
Germany. 

The  United  States  Government  is 
prepared  to  license  the  export  of  these 
items  having  taken  into  accoimt 
political,  military,  economic,  human 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely, 

Barbara  Larkin, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  89-00 
The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of 

Representatives . 
September  25.  2000. 

Dear  Mr.  Speaker:  Piu'suant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control 
Act,  I  am  transmitting  herewith 
certification  of  a  proposed  License  for 
the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a 
contract  in  the  amoimt  of  $50,000,000  or 
more. 

The  transaction  described  in  the 
attached  certification  involves  the 
transfer  of  ship  engineering  and  design 
services  to  Spain  for  the  construction  of 
a  new  class  of  Corvette  for  the  Turkish 
Navy. 

Tne  United  States  Government  is 
prepared  to  license  the  export  of  these 


items  having  taken  into  accoimt 
political,  military,  economic,  hmnan 
rights,  and  arms  control  considerations. 

More  detailed  information  is 
contained  in  the  formal  certification 
which,  though  unclassified,  contains 
business  information  submitted  to  the 
Department  of  State  by  the  applicant, 
publication  of  which  could  cause 
competitive  harm  to  the  United  States 
firm  concerned. 
Sincerely, 

Barbara  Larkin, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  105-00 
The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of 

Representatives. 
[FR  Doc.  00-31074  Filed  12-5-00;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-212] 

WTO  Consultations  Regarding 
Countervailing  Duty  Measures 
Concerning  Certain  Products  From  the 
European  Communities 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  November  13, 
2000,  the  United  States  received  fi-om 
the  European  Communities  (EC)  a 
request  for  consultations  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  (WTO 
Agreement).  The  request  relates  to  the 
continued  application  by  the  United 
States  of  countervciiling  duties  based 
upon  the  "change  in  ownership" 
methodology  used  by  the  U.S. 
Department  of  Commerce  (Commerce). 
The  measvu-es  identified  by  the  EC 
(including  the  relevant  Commerce  case 
number)  are  as  follows: 

•  Original  Imposition  of 
Countervailing  Duties 

•  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  France  (C-427-815) 

•  Certain  Cut-to-Length  Carbon 
Quality  Steel  from  France  (C-427- 
817) 

•  Certain  Pasta  from  Italy  (C— 475- 
819) 

•  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  Italy  (C-475-825)* 

•  Certain  Stainless  Steel  Wire  Rod 
form  Italy  (C-^75-821)* 

•  Stainless  Steel  Plate  in  Coils  fi'om 
Italy  (C-475-823)* 

•  Certain  Cut-to-Length  Carbon- 


Quality  Steel  Plate  fi'om  Italy  (C- 

475-827) 
(With  respect  to  those  cases  marked 
with  an  asterisk,  the  correct  case 
numbers  are  provided,  as  opposed  to  the 
incorrect  case  numbers  included  in  the 
EC's  request  for  consultations.) 

•  Administrative  Reviews 

•  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Sweden  (C-40 1-401) 

•  Cut-to-Length  Carbon  Steel  Plate 
from  Sweden  (C-401-804) 

•  Grain-Oriented  Electrical  Steel  from 
Italy  (C-475-812) 

(With  respect  to  case  C-475-812,  the  EC 
consultation  request  identifies  the 
"Preliminary  determination,  plus 
final  sunset  results".) 

•  Sunset  Reviews 

•  Cut-to-Length  Carbon  Steel  Plate 
from  the  United  Kingdom  (C-412- 
815) 

•  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  France  (C- 
427-810) 

•  Cut-to-Length  Carbon  Steel  Plate 
fi-om  Germany  (C-^28-817) 

•  Cut-to-Length  Carbon  Steel  Plate 
fi'om  Spain  (C-469-804) 

The  EC  alleges  that  the  continued 
application  of  Commerce's  change  in 
ownership  methodology  in  these 
coimtervailing  duty  proceedings  violate 
Articles  10,  19  and  21  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures  (SCM 
Agreement),  because,  according  to  the 
EC,  there  is  no  proper  determination  of 
a  benefit  to  the  producer  of  the  goods 
under  investigation,  as  required  by 
Article  1.1(b)  of  the  SCM  Agreement. 
Under  Article  4.3  of  the  WTO  Dispute 
Settlement  Understanding  (DSU), 
consultations  are  to  take  place  within  a 
period  of  30  days  from  the  date  of 
receipt  of  the  request,  or  within  a  period 
otherwise  mutually  agreed  between  the 
United  States  and  the  EC.  USTR  invites 
written  comments  from  the  public 
concerning  the  issues  raised  in  this 
dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  January  15,  2001,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy.  Monitoring  and  Enforcement 
Unit.  Office  of  the  General  Counsel, 
Room  122.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW..  Washington,  DC.  20508.  Attn: 
Change  in  Ownership  Methodology 
Dispute.  Telephone:  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter.  Associate  General 


Counsel.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW.,  Washington,  DC,  20508. 
Telephone:  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  receives  a  request 
for  the  establishment  of  a  WTO  dispute 
settlement  panel.  Consistent  with  this 
obligation,  but  in  an  effort  to  provide 
additional  opportunity  for  comment, 
USTR  is  providing  notice  that 
consultations  have  been  requested 
pursuant  to  the  WTO  Dispute 
Settlement  Understanding.  If  such 
consultations  should  fail  to  resolve  the 
matter  and  a  dispute  settlement  panel  is 
established  pursuant  to  the  DSU,  such 
panel,  which  would  hold  its  meetings  in 
Geneva,  Switzerland,  would  be 
expected  to  issue  a  report  on  its  findings 
and  recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  EC 

In  its  consultation  request,  the  EC 
alleges  that  in  United  States — 
Imposition  of  Countervailing  Duties  on 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products,  WT/DS138/AB/ 
R,  the  WTO  Appellate  Body  found 
Commerce's  change  in  ownership 
methodology  to  be  inconsistent  with  the 
SCM  Agreement.  The  EC  also  alleges 
that  the  Appellate  Body  found  that  a 
change  of  ownership  at  fair  market 
value  eliminated  the  benefit  of  any  prior 
subsidies  to  the  privatized  company. 
Therefore,  the  EC  alleges  that  the 
continued  application  of  Commerce's 
change  in  ownership  methodology,  and 
the  continued  imposition  of 
countervailing  duties  based  upon  that 
methodology,  violate  Articles  10, 19  and 
21  of  the  SCM  Agreement.  According  to 
the  EC,  if  the  United  States  had  properly 
examined  the  nature  of  the  change  in 
ownership  in  each  of  the  countervailing 
duty  proceedings  identified  in  the  EC's 
request  for  consultations,  the  amount  of 
countervailing  duty  would  have  been 
greatly  reduced  or,  in  some  cases,  found 
to  be  zero. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 


would  not  customarily  be  released  to 
the  public  by  the  commenter. 
ConJBdential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL  "  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  quahfy  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential simimary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W..  Washington.  D.C.  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel,  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  ihe  public  file  pocket  WTO/D- 
212,  Change  in  Ownership  Methodology 
Dispute)  may  be  made  by  calling  Brenda 
Webb.  (202)  395-6186.  The  USTR 
Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday. 

A.  fane  Bradley. 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

[FR  Doc.  00-31068  Filed  12-5-00;  8:45  am) 

BILUNG  COOC  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Austin-Bergstrom 
International  Airport,  Austin,  Texas 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  City  of  Austin 
for  Austin-Bergstrom  International 
Airport  under  the  provisions  of  Title  49. 
U.S.C,  Chapter  475  and  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and  non- 
federal responsibilities  in  Senate  Report 
No.  96-52  (1980).  On  April  5,  1999,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  City  of  Austin 
for  Austin-Bergstrom  International 
Airport  under  part  150  were  in 
compliance  with  applicable 
requirements.  Subsequently,  the  City 
submitted  a  revised  2004  noise  exposiu^ 
map,  which  the  FAA  approved  on  May 
8,  2000.  On  November  7.  2000.  the 
Administrator  approved  the  noise 
compatibility  program.  The  measures 
requiring  Federal  approval  of  the 
program  were  approved. 
DATES:  The  effective  date  of  the  FAA's 
approval  of  the  noise  compatibility 
program  for  Austin-Bergstrom 
International  Airport  is  November  7, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Nan 

L.  Terry,  Department  of  Transportation. 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard.  Fort  Worth.  Texas, 
76137,  (817)  222-5607.  Documents 
reflecting  this  FAA  action  maybe 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibihty  program  for  the  City  of 
Austin  for  Austin-Bergstrom 
International  Airport  effective 
November  7.  2000. 

Under  Title  49  U.S.C,  section  47504 
(hereinafter  referred  to  as  "Title  49").  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
non-compatible  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  Title  49  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
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disapproval  of  FAR  part  1 50  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  Title  49  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  imjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
the  FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  program  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Forth  Worth,  Texas. 

The  City  of  Austin  submitted  to  the 
FAA  on  May  25,  2000,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  October  1998  through 
May  2000.  On  April  5,  1999,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  City  of  Austin 
for  Austin-Bergstrom  International 
Airport  imder  part  150  were  in 
compliance  with  applicable 


requirements.  Notices  of  these 
determinations  were  published  in  the 
Federal  Register  on  April  20, 1999,  and 
May  25,  2000,  respectively. 

The  Austin-Bergstrom  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions.  It  was 
requested  that  the  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
Title  49.  The  FAA  began  its  review  of 
the  program  on  May  8,  2000,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
three  proposed  actions  for  noise 
mitigation  on  and  off  the  airport  that 
requested  FAA  approval.  The  FAA 
completed  its  review  and  determined 
that  the  procediural  and  substantive 
requirements  of  Title  49  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  November  7, 
2000. 

Outright  approval  was  granted  for  the 
three  proposed  action  elements  in  the 
noise  compatibility  program  where  the 
City  of  Austin  requested  federal 
approval.  Approved  action  elements 
included  a  "Fly  Quiet  Program" 
involving  a  voluntary  preferential 
runway  use  policy  and  flight  track 
management  procedures,  land  use 
mitigation  measures  involving  a  land 
acquisition  program  and  a  sound 
insulation  program,  and  program 
management  measures  involving  a  flight 
track  and  noise  monitoring  system,  and 
provisions  for  updating  the  noise 
exposure  map  and  noise  compatibility 
program.  These  determinations  are  set 
forth  in  detail  in  a  Record  of  Approval 
endorsed  by  the  Administrator  on 
November  7,  2000.  The  Record  of 
Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal  are  available  at 
the  FAA  office  listed  above  and  at  the 
administrative  offices  of:  City  of  Austin, 
Department  of  Aviation,  Austin- 
Bergstrom  International  Airport,  3600 
Presidential  Boulevard,  Austin,  Texas 
78719. 


Issued  in  Fort  Worth,  Texas,  November  20, 
2000. 
Naomi  L.  Saunders, 

Manager,  Airports  Division. 

|FR  Doc.  00-31088  Filed  12-5-00;  8:45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Government/Industry  Free 
Flight  Steering  Committee,  Revised 
Agenda 

The  December  13  RTCA  Free  Flight 
Steering  Committee  meeting  announced 
in  the  Federal  Register,  65  FR  70869 
(Tuesday,  November  28,  2000),  has  been 
revised. 

The  revised  agenda  reads  as  follows: 
The  agenda  will  include:  (1)  Welcome 
and  Opening  Remarks;  (2)  Review 
Summary  of  the  Previous  Meeting;  (3) 
Report  from  FAA:  (a)  Free  Flight  Phase 
1  Operational  Assessment  Update;  (b) 
End-to-End  Checklist  for  Safe  Flight  21 
Applications;  (c)  FAA  Primary  En  Route 
Radar  Restructuring  Program;  (4)  Report 
and  Recommendations  from  the  Free 
Flight  Select  Committee:  (d)  National 
Airspace  System  Concept  of  Operations; 
(e)  Addendum  4:  Free  Flight  Phase  2;  (5) 
CNS/ATM  Focus  Team  Data  Link 
Report;  (6)  National  Airspace  System 
Operational  Evolution  Plan;  (7)  Other 
Business;  (8)  Date  and  Location  of  Next 
Meeting;  (9)  Closing  Remarks. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA,  Inc.,  at  (202)  833-9339  (phone), 
(202)  833-9434  (facsimile). 

Issued  in  Washington,  DC  on  November  30, 
2000. 

Janice  L.  Peters, 
Designated  Official. 

(FR  Doc.  00-31092  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  a  Passenger  Facility  Charge  (PFC)  at 
Killeen  Municipal  Airport,  Kiieen,  TX 
and  Use  the  Revenue  at  Killeen 
Municipal  Airport  and  Robert  Gray 
Army  Airfield 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  at  Killeen 


Municipal  Airport  and  use  the  revenue 
from  a  PFC  at  Killeen  Municipal  Airport 
and  Robert  Gray  Army  Airfield  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  5,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  PFC  Program  Manager,  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Don  O. 
Christian,  Manager  of  Killeen  Municipal 
Airport  at  the  following  address:  Mr. 
Don  O.  Christian,  Director  of  Aviation, 
Killeen  Municipal  Airport.  1525  Airport 
Drive,  Box  A,  Killeen,  TX  76543-5536. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
the  revenue  from  a  PFC  at  Killeen 
Municipal  Airport  and  use  the  revenue 
at  Killeen  Mimicipal  Airport  (ILE)  and 
Robert  Gray  Army  Airfield  (GRK)  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  die  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  22,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  24,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50 


Proposed  charge  effective  date:  May  1, 
2001. 

Proposed  charge  expiration  date:  July 
1,  2005. 

Total  estimated  PFC  revenue: 
$2,570,000. 

PFC  application  number:  01-05-C- 
00-ILE. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFC's: 

1 .  Construct  Partial  Parallel  Taxiway 
to  Runway  15-33  (GRK). 

2.  Terminal  Facilities  Site  Work, 
Utilities  and  Access  Road  (GRK). 

3.  Construct  Terminal  Building  and 
Apron  (GRK). 

4.  Acquire  Additional  Land  for 
Terminal  (GRK). 

5.  Rimway  Safety  Area  Improvements 
(DLE). 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  FAR  Part  135  on  demand  air 
Taxi/Commercial  Operator  (ATCO) 
reporting  on  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Killeen 
Municipal  Airport. 

Issued  in  Forth  Worth,  Texas  on  November 
22,  2000. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

[FR  Doc.  00-31089  Filed  12-5-00;  8:45  am] 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Air  Traffic  Noise  Screen 

AGENCY:  Federal  AviaUon 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  change  in  air  traffic 
noise  screen  policy. 

SUMMARY:  This  action  changes  the  FAA 
Air  Traffic  Noise  Screen  (ATNS)  policy 
to  incorporate  an  administrative  change 
in  the  procedures  to  conduct  the  ATNS. 
This  action  is  issued  as  a  Final  Notice 
without  prior  notice  because  this  change 
is  administrative  and/or  required  by 
statute.  Also,  the  current  adoption  of  the 
policy  change  is  in  the  public  interest. 


DATES:  Effective  January  5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Marx,  Environmental 
Programs  Division,  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  267-3705. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1987  the  Federal  Aviation 
Administration  (FAA)  implemented  the 
Expanded  East  Coast  Plan  (EECP).  At 
that  time  air  traffic  proposed  actions 
above  3,000  feet  above  ground  level 
(AGL)  were  considered  non- 
controversial  by  nattire  and  were 
categorically  excluded  from  further 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969.  When  the  EECP  was  categorically 
excluded  from  further  environmental 
review,  populations  in  New  Jersey 
reacted  strongly.  The  action  became 
highly  controversial,  and  Congress 
mandated  that  an  Environmental  Impact 
Statement  (EIS)  be  completed  by  the 
FAA.  At  that  time,  there  was  no 
precedence  for  analyzing  noise  effects 
from  aircraft  above  3.000  feet  AGL. 

In  1991  Air  Traffic  Services  began  the 
Congressionally  mandated  EIS  of  air 
traffic  procedural  actions  associated 
with  the  EECP.  Populations  in  the  study 
area  were  analyzed  for  noticeable 
changes  (±  5  decibels  on  an  average 
annual  basis)  in  their  exposure  to 
aircraft  noise  due  to  the  EECP. 

The  FAA  chose  to  model  predicted 
change  in  noise  exposure  up  to  18,000 
feet  AGL  to  insure  that  communities 
with  predicted  45  decibel  (dB)  Day 
Night  Level  (DNL)  (average  aircraft 
noise  level  over  a  24  hour  period 
averaged  over  the  course  of  a  year)  noise 
footprints  were  included  in  the  study 
area.  The  resulting  Air  Traffic  Noise 
Screen  (ATNS)  was  created  to  address 
airspace  changes  that  may  cause 
controversy  on  environmental  grounds 
at  altitudes  between  3,000  feet  AGL  and 
18,000  feet  AGL.  It  was  a  factor  to  be 
considered  in  determining  whether 
actions  normally  categorically  excluded 
from  further  environmental  review 
should  be  reviewed  as  part  of  an 
environmental  assessment  because  of 
the  potential  for  community  annoyance 
and  reaction. 

Since  the  EECP  EIS,  Air  Traffic 
Services  has  used  18,000  feet  AGL  as 
the  altitude  ceiling  when  screening  for 
potentially  controversial  noise 
exposures  that  could  be  expected  frtim 
proposed  air  traffic  actions.  In  1999  the 
FAA's  Office  of  Air  Traffic  Airspace 
Management  initiated  a  scientific  study 
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of  the  ATNS  to  rigorously  analyze 
predicted  noise  exposures  using 
different  altitude  ceilings.  Using  a 
research  and  development  tool,  FAA 
analyzed  data  from  a  major  airspace 
project  and  proposed  alternative  that 
reflected  the  largest  proposed  changes  to 
the  current  area  airspace  design.  The 
science-based  study  provided  analysis 
on  the  difference  in  noise  screening 
results  by  comparing  results  using  an 
18,000  feet  AGL  altitude  ceiling  with 
results  using  10,000,  12,000,  14,000.  and 
16,000  feet  AGL.  Completed  in  July 
1999,  the  results  revealed  equivalent 
predicted  noise  exposure  values  using  a 
10,000  feet  ceiling  as  were  predicted 
using  a  18,000  feet  ceiling.  In  addition, 
since  the  ATNS  was  implemented, 
proposals  to  change  air  traffic 
procedures  have  not  identified  5  decibel 
or  greater  changes  at  altitudes  above 
10,000  feet  AGL. 

The  results  of  this  analysis  confirm 
that  an  altitude  cut-off  of  10,000  feet 
AGL  has  materially  the  same  predictive 
capability  as  the  ATNS  run  to  18,000 
feet  AGL.  The  FAA  has  determined  that 
the  pubUc  interest  is  served  by  this 
action.  The  policy  change  enables  the 
Air  Traffic  Service  to  avoid 
unproductive  agency  resource  use; 
further,  the  policy  change  enables 
resource  allocation  to  more  timely 
analysis  of  environmental  conditions  for 
proposed  airspace  projects  without 
changing  enviroimiental  protection  and 
consideration  to  affected  communities. 

Air  Traffic  Noise  Screen  Policy 

Beyond  the  airport  environs,  aircraft 
following  air  traffic  routes  and 
procedures  normally  do  not 
significantly  influence  the  noise 
envirorunent  of  underlying  land  uses. 
Air  traffic  procedures  for  operations 
over  3,000  feet  AGL  are  normally 
categorically  excluded  from 
environmental  assessment  requirements 
delineated  in  FAA  Order  1050.1, 
Enviroimiental  Impacts:  Policies  and 
Procedures. 

At  the  same  time,  in  recognition  that 
some  actions  that  are  normally 
categorically  excluded  can  be  highly 
controversial  on  environmental 
grounds,  the  FAA  has  developed  the 
ATNS  which  allows  air  traffic 
specialists  and  planners  to  evaluate 
potential  noise  impacts  from  proposed 
air  traffic  changes.  The  ATNS  is  a 
computerized  noise  screening  procedure 
that  provides  guidance  to  air  traffic 
managers  in  identifying  air  traffic 
changes  that  will  increase  aircraft  noise 
exposure,  and  the  possible  need  for  an 
environmental  assessment. 

The  ATNS  will  be  used  to  evaluate 
proposed  changes  in  arrival  procedures 


between  3,000  feet  and  7,000  feet  and 
departure  procedures  between  3,000 
and  10,000  feet  AGL,  for  large  civil  jet 
aircraft  weighing  over  75,000  pounds. 
Where  a  proposed  change  would  cause 
an  increase  in  noise  of  5  dB  DNL  or 
greater,  FAA  considers  whether  there 
are  extraordinary  circumstances  in 
accordance  with  Order  1050.1  that 
warrant  preparation  of  an 
environmental  assessment. 

Issued  in  Wasiiington,  DC  November  30, 
2000. 
Nancy  B.  KalinoMfski, 

Deputy  Program  Director  for  Air  Traffic 

Airspace  Management,  ATA-1. 

[FR  Doc.  00-31090  Filed  12-5-00;  8:45  am) 

8ILUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Pilot  Program  To  Permit  Cost-Sharing 
of  Air  Traffic  Modernization  Projects 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  final  program 
guidance;  request  for  sponsors' 
expressions  of  interest  for  air  traffic 
modernization  cost-sharing  projects  for 
fiscal  years  2001.  2002,  and  2003. 

summary:  On  August  14,  2000.  the  FAA 
issued  proposed  program  guidance  on 
Section  304  of  the  Wendell  H.  Ford 
Aviation  and  Investment  Reform  Act  for 
the  21st  Century  (AIR-21),  which 
authorizes  a  pilot  program  for  cost- 
sharing  of  air  fraffic  modernization 
projects.  The  FAA  is  now  issuing  final 
program  guidance  and  is  requesting 
sponsors'  expressions  of  interest  for 
cost-sharing  projects  for  fiscal  years 
2001,  2002,  and  2003.  The  comments 
that  the  FAA  received  on  the  proposed 
guidelines  and  FAA's  responses  can  be 
found  below  under  the  heading 
SUPPLEMENTARY  INFORMATION.  The 
purpose  of  Section  304  is  to  improve 
aviation  safety  and  enhance  mobility  by 
encouraging  non-Federal  investment  on 
a  pilot  program  basis  in  critical  air 
traffic  control  facilities  and  equipment. 
Under  the  pilot  program,  the  Secretary 
of  Transportation  may  make  grants  to 
eligible  project  sponsors  for  not  more 
than  ten  eligible  projects,  with  each 
project  limited  to  Federal  funding  of 
$15,000,000  and  a  33  percent  Federal 
cost  share.  A  project  sponsor  may  be  a 
public-use  airport  (or  a  group  of  public- 
use  airports),  or  a  joint  venture  between 
a  public-use  airport  (and  a  group  of 
public-use  airports)  and  one  or  more 
U.S.  air  carriers. 


DATES:  Initial  sponsors'  expressions  of 
interest  should  be  received  by  the  FAA's 
Air  Traffic  System  Requirements 
Service  on  or  before  January  19,  2001. 
ADDRESSES:  Sponsors'  expressions  of 
interest  should  be  mailed  or  delivered, 
in  duplicate,  to  the  Federal  Aviation 
Administration,  Air  Traffic  System 
Requirements  Service  (ARS-1),  Room 
8206,  400  7th  Street,  SW,  Washington, 
DC  20590.  Electronic  submissions  of 
expressions  of  interests  will  not  be 
accepted.  Deliveries  may  be  made 
between  8:30  a.m.  and  5  p.m.  weekdays, 
except  Federal  holidays.  An  electronic 
copy  of  this  notice  may  be  downloaded 
using  a  modem  and  suitable 
communications  software  from  the  FAA 
regulations  section  of  the  FedWorld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ward  Keech  (202-267-3312)  or  Charles 
Monico  (202-267-9527).  Office  of 
Aviation  Policy  and  Plans  (APO), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION 

1.  Background 

In  performing  its  mission  of  providing 
a  safe  and  efficient  air  transportation 
system,  the  FAA  operates  and  maintains 
a  complex  air  traffic  control  system 
infrastructure.  Section  304  of  the 
Wendell  H.  Ford  Aviation  and 
Investment  Reform  Act  for  the  21st 
Century  (AIR-21)  authorizes  a  pilot 
program  to  permit  cost-sharing  of  air 
traffic  modernization  projects,  under 
which  airports  and  airport/airline  joint 
ventures  may  procure  and  install 
facilities  and  equipment  in  cooperation 
with  the  FAA.  The  purpose  of  Section 
304  is  to  improve  aviation  safety  and 
enhance  mobility  in  the  air 
transportation  by  encouraging  non- 
Federal  investment  on  a  pilot  program 
basis  in  critical  air  traffic  control 
facilities  and  equipment.  The  pilot 
program  is  intended  to  allow  project 
sponsors  to  achieve  accelerated 
deployment  of  eligible  facilities  or 
equipment,  and  to  help  expand  aviation 
infrastructure. 

This  notice  responds  to  congressional 
direction  that  the  FAA  issue  advisory 
guidelines  on  implementation  of  the 
pilot  program. 

2.  Responses  to  Comments  Requested  in 
August  14,  2000  Federal  Register  Notice 

The  August  14,  2000,  notice  requested 
comments  on  FAA's  proposed  program 


guidance.  The  comments  that  the  FAA 
received  on  the  proposed  guidelines  and 
FAA's  responses  to  those  comments  are 
summarized  below: 

a.  A  commenter  suggested  that  the 
guidance  should  clearly  allow  and 
explicitly  acknowledge  that  project 
facilities,  equipment  and  automation 
tools  may  or  may  not  be  transferred  to 
the  FAA  for  operation  and  maintenance. 
The  commenter  points  out  that  the 
proposed  guidance  did  not  exclude  the 
possibility  that  certain  pilot  projects 
will  not  be  transferred  to  the  FAA  for 
operation  and  maintenance.  The  FAA 
agrees  with  this  comment.  It  was  not  the 
intent  of  the  stature  or  the  FAA  to 
require  project  transfer.  The  FAA  has 
changed  the  guidance  to  clarify  that  the 
project  sponsor  may  elect  to  transfer  or 
not  transfer  the  project  to  the  FAA.  The 
FAA  has  also  clarified  the  requirement 
that,  at  the  time  of  transfer,  the  project 
should  be  operable  and  maintainable  by 
the  FAA  and  should  comply  with  FAA 
Order  6700.20,  Non-Federal 
Navigational  Aids  and  Afr  Traffic 
Control  Facilities,  or  any  successor 
Order  then  in  effect.  The  FAA  has  also 
clarified  the  requirement  that,  if  the 
project  is  not  transferred  to  the  FAA,  the 
sponsor  remeiins  liable  for  all  operations 
and  maintenance  costs,  including  the 
costs  of  capital  sustaimnent. 

b.  A  commenter  objected  to  the 
proposed  criterion  that  the  project  be 
consistent  with  FAA's  air  traffic 
equipment/systems  infrastructiire  and 
architecture.  The  FAA  does  not  concur. 
It  is  essential  that  a  pilot  project  be 
compatible  and  consistent  with  FAA's 
air  traffic  equipment/systems 
infrastructure  and  architecture  because 
FAA  is  statutorily  liable  for  operating 
and  maintaining  the  project  if  the 
sponsor  elects  to  transfer  it  to  the  FAA. 

c.  A  commenter  objected  to  the 
proposed  criterion  that  the  project  be  a 
validated  project  of  an  FAA  program. 
The  FAA  does  not  concur.  By  statute, 
funding  to  carry  out  the  Federal  share  of 
the  program  may  be  available  from 
amounts  authorized  to  be  appropriated 
under  49  U.S.C.  48101(a)  (FAA's 
Facilities  and  Equipment  authorization) 
for  fiscal  years  2001  through  2003. 
Given  that  there  are  no  specifically 
appropriated  funds  for  the  pilot 
program,  FAA  has  chosen  to  limit  pilot 
program  eligibility  to  validated  projects 
of  FAA  programs.  To  do  otherwise 
could  result  in  Federal  funding  of  pilot 
program  projects  at  the  expense  and 
exclusion  of  non-pilot  program  projects 
which  are  generally  expected  to  yield 
greater  returns  to  the  safety  and 
efficiency  of  the  air  transportation 
system. 


Federal  Register /Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Notices 


76341 


d.  A  commenter  expressed  concern 
about  the  proposed  criterion  that  project 
hardware  have  a  useful  and  expected 
life  of  ten  years  or  more.  The  commenter 
noted  that  the  requirement  is 
impractical  as  applied  to  commercial 
off-the-shelf  computers  which  cannot  be 
maintained  cost-effectively  for  more 
than  5  years  or  so  after  the  purchase 
date.  The  FAA  acknowledges  the  merit 
of  this  comment.  The  FAA  has  changed 
the  criterion  to  "the  project  should  have 
a  useful  and  expected  life  of  ten  years 
or  more,  notwithstanding  the  possible 
need  to  replace  project  components 
during  its  operating  life." 

3.  Final  Program  Guidance 

This  section  restates  the  statutory 
language  of  AIR-21  Section  304  and 
outlines  FAA's  supplementary  criteria 
for  the  pilot  program.  FAA's  evaluation 
and  screening  criteria  are  outlined  in 
Section  3.6  of  this  notice. 

3.1  Eligible  Project  Sponsors 

3.1.1  Statutory  Provisions  for  Sponsor 
EligibiUty 

The  term  "project  sponsor"  means  a 
public-use  airport  or  a  joint  venture 
between  a  public-use  airport  and  one  or 
more  air  carriers. 

3.1.2  Supplementary  FAA  Criteria  for 
Sponsor  Eligibility 

An  eligible  project  sponsor  is  a 
public-use  airport  (or  group  of  airports), 
either  publicly  or  privately  owned, 
acting  on  its  own  or  in  a  joint  venture 
with  one  or  more  U.S.  air  carriers.  All 
landing  facilities  meeting  these  criteria 
are  eligible,  including  but  not  limited  to 
commercial  service  airports,  reliever 
airports,  general  aviation  airports, 
heliports,  etc.  All  eligible  sponsors  are 
encouraged  to  participate. 

3.2  Eligible  Projects 

3.2.1     Statutory  Provisions  for  Project 
Eligibility 

The  term  'eligible  project'  means  a 
critical  project  relating  to  the  Nation's 
air  traffic  control  system  that  is  certified 
or  approved  by  the  Administrator  and 
that  promotes  safety,  efficiency,  or 
mobility.  Such  projects  may  include: 

a.  airport-specific  air  traffic  facilities 
and  equipment,  including  local  area 
augmentation  systems,  instrument 
landings  systems,  weather  and  wind 
shear  detection  equipment,  lighting 
improvements,  and  control  towers; 

b.  automation  tools  to  effect 
improvements  in  airport  capacity, 
including  passive  final  approach 
spacing  tool*  and  traffic  management 
advisory  equipment;  and 


c.  facilities  and  equipment  that 
enhance  airspace  control  procedures, 
including  consolidation  of  terminal 
radar  control  facilities  and  equipment, 
or  assist  in  en  route  surveillance, 
including  oceanic  and  offshore  flight 
tracking. 

The  statute  limits  the  pilot  program  to 
10  eligible  projects. 

3.2.2    Supplementary  FAA  Criteria  for 
Project  Eligibility 

a.  The  project  should  be  consistent 
v«th  FAA's  air  traffic  equipment/ 
systems  infrastructure  and  architecture 
and  should  be  a  validated  project  of  an 
FAA  program.  The  project  should  be 
initiated  within  two  years  of  project 
approval  and  completed/commissioned 
within  five  years  of  project  approval 
(allowing  for  an  environmental  impact 
study  (if  necessary),  acquisition,  supply 
support,  training  programs,  etc.). 

b.  Equipment  and  facilities  should 
meet  applicable  FAA  advisory  circulars 
nad  specifications.  New  or  modified 
computer  software  is  eligible  if  it  meets 
all  other  criteria. 

c.  The  project  should  serve  the 
general  welfare  of  the  flying  public;  it 
should  not  be  used  for  the  exclusive 
interest  of  a  for-profit  entity. 

d.  Any  facility /equipment  acquired 
under  the  project  should  be  a  new  asset, 
not  an  asset  that  the  sponsor  has  already 
acquired  or  committed  to  acquiring. 
Either  the  FAA  or  the  sponsor  may  use 
its  acquisition  authority  and  acquisition 
vehicles  to  procure  and  install  facilities 
and  equipment  under  the  pilot  program. 
In  the  case  where  the  FAA  manages  the 
procurement,  existing  FAA  contracts 
will  be  used  where  possible.  Unless 
otherwise  stipulated  in  the  agreement 
executed  between  the  sponsor  and  the 
FAA,  liability  for  cost  over-runs  will  be 
shared  between  the  FAA  and  the 
sponsor  in  accordance  with  thefr  project 
cost  shares  (however,  the  FAA's  total 
cost  share  is  Umited  by  statute  to 
$15,000,000  per  project).  Equipment  in 
FAA's  inventory  that  has  not  been 
previously  adopted  qualifies  as  eligible 
equipment. 

e.  The  project  should  have  a  useful 
and  expected  life  often  years  or  more, 
notwithstanding  the  possible  need  to 
replace  project  components  during  its 
operating  life. 

i.  If  a  sponsor  submits  more  than  one 
project  nomination,  each  project  should 
form  part  or  all  of  an  integrated  system. 

g.  A  project  may  not  be  co-mingled 
with  other  FAA  cost-sharing  programs 
{e.g.,  the  provisions  of  AIR-21  Section 
131  that  authorize  cost-sharing 
programs  for  airport  traffic  control  tower 
operations  and  construction). 
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h.  All  equipment  and  structures 
should  meet  OSHA  standards  for 
employee  safety  and  fire  protection. 
Where  land  is  involved,  the  property 
should  meet  all  environmental 
compliance  requirements,  including 
noise,  hazardous  material,  property 
access,  and  zoning  rights. 

i.  A  project  may  not  create  an  increase 
in  the  controller  or  airways  facility 
workforces  during  the  pre-transfer 
period  (see  section  below  titled 
"Transfer  of  Facility  or  Equipment  to 
FAA"). 

3.3    Funding 

3.3.1  Statutory  Provisions  for  Fimding 

The  Federal  share  of  the  cost  of  an 
eligible  project  carried  out  under  the 
pilot  program  shall  not  exceed  33 
percent.  No  project  may  receive  more 
than  $15,000,000  in  Federal  funding 
under  Section  4810(a)  of  Title  49, 
United  States  Code  (FAA's  Facilities 
and  Equipment  appropriation).  The 
Secretary  shall  use  amounts 
appropriated  under  Section  48101(a)  for 
fiscal  years  2001  through  2003  to  carry 
out  the  program. 

The  sponsor's  share  of  the  cost  of  an 
eligible  project  shall  be  provided  from 
non-Federal  sources,  including  revenues 
collected  pursuant  to  Section  40117  of 
Title  49,  United  States  Code  (passenger 
facility  charges). 

3.3.2  Supplementary  FAA  Criteria  for 
Fimding 

FAA  is  not  obligated  to  fund  one-third 
of  the  total  projects  costs;  rather.  FAA's 
share  may  not  exceed  this  threshold. 
The  project  sponsor  must  provide  two- 
thirds  or  more  of  the  total  project  cost. 
The  Federal  and  non-Federal  shares  of 
project  cost  may  take  the  form  of  in-kind 
contributions.  If  selected  for  the  pilot 
program,  a  sponsor  may  use  passenger 
facility  charge  (PFC)  revenues  to  acquire 
and  install  eligible  facilities  and 
equipment,  but  not  to  fund  their 
operation  or  maintenance.  Normal  PFC 
processing  procedures  under  Federal 
Aviation  Regulation  14  CFR  Part  158 
will  be  used  to  approve  the  imposition 
of  a  PFC  or  the  use  of  PFC  revenue  as 
the  non-Federal  share  of  a  pilot  program 
project. 

Project  funding  may  be  effected 
through  a  grant,  a  cooperative 
agreement,  or  other  applicable 
instrument.  Non-Federal  matching 
contributions  applied  to  any  other 
Federal  project  or  grant  may  not  be  used 
to  satisfy  the  sponsor's  cost  share  under 
this  pilot  program.  FAA  may  utilize 
equipment  in  its  inventory  that  has  not 
been  previously  deployed. 

The  following  criteria  apply  to  the 
calculation  of  the  cost-sharing  ratio: 


a.  Project  costs  are  limited  to  those 
costs  that  the  FAA  would  normally 
incur  in  conventional  facilities  and 
equipment  funding  (e.g.,  if  land/right-of- 
way  must  be  acquired  or  leased  for  a 
project,  its  cost  can  be  included  in  the 
cost-sharing  ratio  only  if  FAA  would 
otherwise  incixr  it  in  conventional 
program  funding). 

b.  Operations  and  maintenance  costs 
of  the  project,  both  before  and  after  any 
sponsor-elected  project  transfer  to  the. 
FAA,  will  not  be  considered  as  part  of 
the  cost-share  contribution. 

c.  Non-federal  funding  may  include 
cash,  substantial  equipment 
contributions  that  are  wholly  utilized  as 
an  integral  part  of  the  project,  and 
personnel  services  dedicated  to  the 
proposed  project  prior  to 
conmiissioning,  as  long  as  such 
personnel  are  not  otherwise  supported 
with  Federal  funds.  The  non-federal 
cost  may  include  in-kind  contributions 
(e.g..  buildings).  In-kind  contributions 
will  be  evaluated  as  to  whether  they 
present  a  cost  that  FAA  would 
otherwise  incur  in  conventional 
facilities  and  equipment  funding. 

d.  Aside  from  in-kind  contributions, 
only  funds  expended  by  the  sponsor 
after  the  project  approval  date  will  be 
eligible  for  inclusion  in  the  cost-sharing 
ratio. 

e.  Unless  otherwise  specified  by  these 
criteria,  the  principles  and  standards  for 
determining  costs  should  be  conducted 
in  accordance  with  OMB  Circular  A-87, 
Cost  Principles  for  State,  Local,  and 
Indian  Tribal  Governments. 

f.  As  with  other  U.S.  DOT  cost-sharing 
grants,  it  is  inappropriate  for  a 
management/administrative  fee  to  be 
included  as  part  of  the  sponsor's 
contribution.  This  does  not  prohibit 
appropriate  fee  payments  to  vendors  or 
others  that  may  provide  goods  or 
services  to  support  the  project. 

By  statute,  funding  to  carry  out  the 
Federal  share  of  the  program  may  be 
available  from  amounts  authorized  to  be 
appropriated  under  49  U.S.C.  48101(a) 
(FAA's  Facilities  and  Equipment 
authorization)  for  fiscal  years  2001 
through  2003.  FAA  funding  decisions 
will  be  made  in  concert  with  the  project 
evaluation  and  project  selection 
processes  discussed  later  in  this  notice. 
FAA  may  choose  to  use  specifically 
appropriated  funds,  to  re-program  funds 
ft-om  within  existing  facilities  and 
equipment  project  appropriations,  or  to 
fund  from  within  existing  budget  line 
items. 

The  U.S.  Department  of 
Transportation  and  the  Comptroller 
General  of  the  United  States  have  the 
right  to  access  all  documents  pertaining 
to  the  use  of  Federal  and  non-Federal 


contributions  for  selected  projects. 
Sponsors  should  maintain  sufficient 
documentation  during  negotiations  and 
during  the  life  of  the  project  to 
substantiate  costs. 

3.4  Transfer  of  Facility  or  Equipment 
to  FAA 

3.4.1  Statutory  Provisions  for  Facility 
or  Equipment  Transfer 

Notwithstanding  any  other  provision 
of  law,  project  sponsors  may  transfer, 
without  consideration,  to  the  FAA, 
facilities,  equipment,  and  automation 
tools,  the  purchase  of  which  was 
assisted  by  a  grant  made  under  this 
section.  The  FAA  shall  accept  such 
facilities,  equipment,  and  automation 
tools,  which  shall  thereafter  be  operated 
and  maintained  by  the  FAA  in 
accordance  with  criteria  of  the  FAA. 

3.4.2  Supplementary  FAA  Criteria  for 
Facility  or  Equipment  Transfer 

Project  transfer  to  the  FAA  will  be  at 
the  sponsor's  election.  At  the  time  of 
transfer,  the  project  should  be  operable 
and  maintainable  by  the  FAA  and 
should  comply  with  FAA  Order 
6700.20,  Non-Federal  Navigational  Aids 
and  Air  Traffic  Control  Facilities,  or  any 
successor  Order  then  in  effect.  If  the 
project  is  not  transferred  to  the  FAA,  the 
sponsor  remains  liable  for  all  operations 
and  maintenance  costs,  including  the 
costs  of  capital  sustainment. 

In  the  event  of  transfer,  software  code, 
data  rights,  and  support  tools  should  be 
provided  to  the  FAA  at  no  cost  to  the 
FAA. 

3.5  Application  Procedures 

Application  to  the  pilot  program 
consists  of  two  phases,  as  described 
below.  The  purpose  of  Phase  1  is  to 
allow  the  FAA  to  gauge  the  level  of 
interest,  to  provide  preliminary 
responses  to  potential  sponsors  without 
causing  applicant  sponsors  to  expend 
excessive  resources  on  project 
applications  that  have  very  limited 
chances  of  acceptance  because  of  need 
or  cost,  and  to  plan  for  subsequent 
program  implementation.  In  Phase  2, 
sponsors  will  provide  more  detailed 
applications,  and  final  FAA 
evaluations/project  selections  will  be 
completed. 

3.5.1     Phase  1:  Sponsor's  Expression  of 
Interest 

A  Phase  1  expression  of  interest 
should  reflect  a  meaningful  proposal 
and  should  not  be  submitted  by  a 
potential  sponsor  as  a  placeholder.  The 
Phase  1  submission  is  not  binding  but 
it  should  reflect  accurate  estimates  of 
project  cost  and  sponsor  contributions. 
Sponsors  should  submit  written 


expressions  of  interest  in  accordance 
with  the  sections  captioned  ADDRESSES 
and  DATES  earlier  in  this  notice. 
Electronic  submissions  will  not  be 
accepted.  A  sponsor's  initial  expression 
of  interest  should  include  the  following: 

a.  Identity  of  sponsor  (^including 
point-of-contact's  name,  mailing 
address,  telephone  number,  fax  number, 
and  e-mail  address)  and  all  participating 
authorities  or  entities  in  the  case  of  joint 
ventures. 

b.  Description  and  location  of  the 
proposed  project. 

c.  Statement  of  need  for  the  project, 
including  a  brief  assessment  of  the 
projected  benefits — site-specific, 
regional,  and  the  national  airspace 
system. 

d.  Preferred  project  schedule, 
including  start  date,  completion  date, 
and  any  significant  interim  milestone 
dates. 

e.  Statement  of  intent  to  transfer  the 
project  to  the  FAA,  including 
envisioned  date,  or  intent  not  to  transfer 
the  project  to  the  FAA. 

f.  Schedule  of  estimated  project  costs, 
including,  (1)  Up-front  costs  divided 
into  proposed  shares  between  the 
sponsor  and  the  FAA,  and  (2)  annual 
life-cycle  operations  and  maintenance 
costs  (both  before  and  after  transfer  if 
the  sponsor  elects  to  transfer  the  project 
to  the  FAA). 

g.  Self-assessment  of  the  ability  to 
acquire  and  commit  the  non-Federal 
share  of  funding. 

The  FAA  will  review  and  evaluate  the 
expressions  of  interest  submitted  during 
Phase  1 ,  using  a  panel  of  technical 
program  experts.  The  FAA  will  contact 
the  sponsor  if  it  has  questions  or  has 
suggestions  on  how  the  sponsor  may 
improve  its  proposal.  Following  its 
evaluations  and  preliminary  selections, 
the  review  panel  will  recommend  to  the 
Director  of  FAA's  Airway  Facilities 
Service  and  the  Director  of  FAA's  Office 
of  System  Architecture  and  Investment 
Analysis  those  applicant  sponsors  who 
should  be  invited  to  participate  in  Phase 
2,  as  described  below.  These  officials 
will  notify  and  invite  selected  sponsors 
to  participate  in  Phase  2. 

3.5.2     Phase  2;  Formal  Application  and 
Selection  of  Projects 

During  Phase  2  each  sponsor  that  has 
been  invited  to  participate  should 
submit  an  expanded  application  with 
the  following  elements:  Project 
Description,  Economic  Analysis, 
Schedule,  Financial  Plan,  Letter  of 
Commitment,  and  a  Letter  of 
Acknowledgment/Support  from  the 
applicable  State  Department  of 
Transportation  and/or  other  appropriate 
jurisdiction.  The  following  subsections 


describe  the  information  needed  by  the 
FAA  to  evaluate  the  merits  of  each 
application. 

a.  Project  Description:  The  project 
description  should  contain:  (1)  The 
identity  of  the  submitting  sponsor 
(including  point-of-contact's  name, 
mailing  address,  telephone  number,  fax 
number,  and  e-mail  address)  and  all 
participating  authorities  or  entities  in 
the  case  of  joint  ventures;  (2)  project 
name  and  location;  and  (3)  a  detailed 
project  description. 

b.  Economic  Analysis:  All 
applications  shchxld  describe  the  need 
for  the  project  and  demonstrate  its 
safety,  efficiency,  capacity,  productivity, 
and  other  benefits,  as  applicable,  at  the 
airport,  regional,  and  system-wide 
levels.  The  sponsor  may  conduct  its 
own  analysis,  may  opt  to  summarize 
existing  analyses  from  FAA's 
acquisition  management  system,  and/or 
may  use  the  investment  criteria  in  FAA 
Order  7031.2C,  Airway  Planning 
Standard  Number  One.  The  analysis 
should  include  a  schedule  of  project 
costs,  including:  (1)  Up-front  costs 
broken  down  into  proposed  shares 
between  the  sponsor  and  the  FAA;  and 
(2)  aimual  and  life-cycle  operations  and 
maintenance  costs  before  and  alter 
transfer  to  the  FAA  (if  the  sponsor  elects 
to  transfer).  The  level  of  effort  devoted 
to  the  analyses  should  be  tailored  to  the 
scope  and  cost  of  the  project.  The 
economic  analyses  should  be  consistent 
with  FAA  guidance  contained  in  Report 
FAA-APO-98-4,  Economic  Analysis  of 
Investment  and  Regulatory  Programs — 
Revised  Guide,  and  Report  FAA-APO- 
98-8,  Economic  Values  for  Evaluation  of 
Federal  Aviation  Administration 
Investment  and  Regulatory  Programs. 

c.  Schedule:  the  Schedule  should  list 
all  significant  proposed  project  dates, 
including  the  start  date,  completion 
date,  date  of  project  transfer  to  the  FAA 
(if  applicable),  and  key  interim 
milestone  dates.  Sponsors  are  reminded 
that,  at  the  time  of  transfer,  the  project 
should  be  operable  and  maintainable  by 
the  FAA  and  should  comply  with  FAA 
Order  6700.20,  Non-Federal 
Navigational  Aids  and  Air  Traffic 
Control  Facilities,  or  any  successor 
Order  then  in  effect. 

d.  Financial  Plan:  The  Financial  Plan 
should  contain:  (1)  The  proposed  local 
and  Federal  cost  shares,  (2)  evidence  of 
the  sponsor's  ability  to  provide  funds 
for  its  cost  share  (e.g.,  approved  local 
appropriation  or  Memorandum  of 
Agreement);  and  (3)  any  commitment 
the  sponsor  might  choose  to  offer  for  the 
assumption  and  liability  of  cost 
ovemms  aside  from  the  liability 
criterion  provided  earlier  in  this  notice. 


e.  Letter  of  Commitment:  Sponsors 
should  demonstrate  a  commitment  to 
the  project,  as  evidenced  by  a  Letter  of 
Commitment  signed  by  all  project 
participants  (including  any  participating 
air  carriers).  The  letter  should,  at  a 
minimum,  include  a  list  of  the 
participating  agencies  and  organizations 
in  the  proposed  project;  the  roles, 
responsibilities  and  relationship  of  each 
participant;  and  the  name,  address,  and 
telephone  number  of  the  individual 
representing  the  sponsor. 

f.  Letter  of  Acknowledgement/ 
Support:  The  application  should 
include  a  letter  of  acknowledgment/ 
support  from  the  applicable  State 
Department  of  Transportation  and/or 
other  appropriate  jurisdiction  (to  avoid 
circumventing  State  and  metropolitan 
planning  processes). 

The  FAA  will  review  and  evaluate  the 
Phase  2  applications  using  a  panel  of 
technical  program  experts,  based  on  the 
criteria  outlined  below  in  Section  3.6. 
Following  its  evaluations,  the  review 
panel  will  prioritize  and  recommend  to 
the  FAA's  Associate  Administrator  for 
Air  Traffic  Services  and  the  Associate 
Administrator  for  Research  and 
Acquisition  those  applications  that  it 
believes  should  be  accepted.  If  the  FAA 
selects  a  project  for  inclusion  in  the 
pilot  program,  an  agreement  will  be 
executed  between  the  sponsor  and  the 
FAA. 

3.5.3     Subsequent  Application  and 
Selection  Cycles  (if  any) 

If  fewer  than  the  statutorily-limited 
ten  projects  have  been  approved 
following  the  initial  round  of  Phase  1 
and  2  applications.  FAA  will  repeat  the 
Phase  1  and  2  application  processes  on 
an  annual  basis,  imtil  the  earlier  of:  May 
15,  2003,  or  that  point  in  time  when  the 
ten  project  limit  is  reached  (see 
Schedule  Summary  in  Section  3.7 
below).  The  May  15,  2003,  cutoff  date  is 
based  on  an  allowance  of  time  for  FAA 
to  process  Phase  2  applications  and 
make  selections  prior  to  the  statutor\' 
authorization  expiring  at  the  end  of 
fiscal  year  2003.  FAA  cannot  and  does 
not  extend  any  assurance  or  implication 
that  any  residual  authority  will  remain 
following  the  first  round  of  Phase  1  and 
2  applications. 

3.6    Application  Evaluation  and 
Screening  Criteria 

The  FAA  will  consider  the  following 
elements  in  evaluating  applications: 

a.  Compliance  with  statutory  criteria, 
FAA's  supplemental  criteria,  and 
application  procedures 

b.  Degree  to  which  the  project  relates 
to  FAA's  strategic  goals  for  safety, 
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efficiency  and  mobility,  as  well  as  the 
national  airspace  system  architecture 

c.  Impact  on  the  airport,  region,  and 
national  airspace  system 

d.  Likelihood  of  project  success 

e.  AvailabiUty  of  FAA  resources 

f.  Ease  of  administration  (acquisition, 
installation,  etc.) 

g.  Ability  of  sponsor  to  provide  its 
cost  share 

h.  Evidence  that  the  project  can  be 
implemented  in  a  timely  maimer 

1.  Equity  and  diversity  with  respect  to 
project  type,  geography,  and  population 
served 

j.  Degree  of  Federal  leveraging  (degree 
to  which  the  proposal  minimizes  the 
ratio  of  Federal  costs  to  total  project 
costs) 

k.  Cost  to  the  FAA:  (1)  up-front  cost- 
share;  and,  if  applicable,  (2)  post- 
transfer  life-cycle  operating  and 
maintenance  costs 

3.7    Schedule  Summary 


Milestone 


First-Round  of  Applications; 

Phase  1  Applications  due 
to  FAA  

FAA  Responses  to  Spon- 
sors' Phase  1  Applica- 
tions   

Phase  2  Applications  due 
to  FAA 

FAA  Announcement  of 
Rrst-Round  Approvals  ... 
Secorxl-Round  of  Applications 
(if  needed): 

Phase  1  Applications  due 
to  FAA 

FAA  Responses  to  Spon- 
sors' Phase  1  Applica- 
tions   

Phase  2  Applications  due 
to  FAA  

FAA  Announcement  of 
Second- Round  Approv- 
als   

Third-Round  of  Applications  (if 
needed); 

Phase  1  Applications  due 
to  FAA  

FAA  Responses  to  Spon- 
sors' Phase  1  Applica- 
tions   

Phase  2  Applications  due 
to  FAA 

FAA  Announcement  of 
Third- Round  Approvals  . 


Date 


1/19/2001 

3/16/2001 

6/1/2001 

7/13/2001 

12/14/2001 

2/15/2002 
5/15/2002 

7/15/2002 

12/13/2002 

2/14/2003 
5/15/2003 
7/15/2003 


3.8    Project  Implementation 
Information  -^ 

During  the  life  of  the  project,  the  FAA 
may  collect  data  from  the  sponsor  and 
conduct  (with  non-project  funds) 
independent  evaluations  of  the  project's 
impact  on  safety,  efficiency,  and 
mobility  objectives.  This  will  allow  the 
FAA  to  ascertain  the  success  of  the  pilot 
program.  The  life  of  the  program  is 


currently  limited  by  AIR-21  to  the  end 
of  fiscal  year  2003. 

4.  Impact  of  Final  Guidelines 

Potential  costs  and  benefits  of  the 
final  guidelines  have  been  reviewed 
consistent  with  the  intent  of  Executive 
Order  12866  (Regulatory  Planning  and 
Review),  the  Regulatory  Flexibility  Act 
of  1980,  Executive  Order  13132 
(Federalism),  Office  of  the  Secretary  of 
Transportation  direction  on  evaluation 
of  international  trade  impacts,  and  the 
Unfunded  Mandates  Reform  Act  of 
1995.  »» 

With  respect  to  the  focus  of  Executive 
Order  12866,  there  are  no  signfficant 
costs  imposed  by  the  guidelines.  The 
benefit  of  the  guidelines  is  efficient 
communication  between  the  FAA  and 
potential  project  sponsors  about  the 
basis  and  timing  which  the  FAA  will 
employ  in  selecting  pilot  program 
projects  and  the  type  of  information 
needed  by  the  FAj\  to  evaluate 
proposed  projects.  Potential  pilot 
program  project  sponsors  will  only 
apply  for  consideration  if  they  believe 
that  they  wall  benefit  bom 
consideration.  To  minimize  the  costs  of 
application,  the  guidelines  encourage 
sponsors  to  provide  information 
wherever  possible  from  existing  studies, 
plans,  and  other  dociunents.  Further, 
the  guidelines  request  that  initial  project 
proposals  provide  limited  detail  about 
the  project.  Potential  sponsors  will  be 
asked  for  additional  information  only  if 
the  FAA  believes  that  the  proposal 
meets  the  objective  of  the  pilot  program 
based  on  the  limited  initial  information 
submission.  Facilities  and  equipment 
currently  incorporated  in  the  federal 
airport  Eind  airway  system  architecture 
and  approved  for  acquisition  will  be 
implemented,  regardless  of  whether 
they  are  selected  as  a  pilot  project. 
Further,  in  implementing  the  pilot 
program,  the  FAA  will  not  alter  the 
sequence  of  implementation  of  system 
architecture  in  a  manner  that  would 
delay  achieving  overall  safety  or 
efficiency  benefits.  Therefore,  the  FAA 
believes  that  the  benefits  of  the  final 
guidelines  exceed  their  costs. 

Airports  that  are  considered  small 
entities  may  apply  to  sponsor  or 
participate  in  pilot  projects.  Small 
airports  are  defined  by  the  Small 
Business  Administration  as  airports 
owned  by  local  governments  for  areas 
with  populations  of  200,000  or  less. 
Program  participation  is  volimtary  and, 
as  explained  above,  the  cost  of 
application  is  not  considered 
significant.  Because,  by  statute,  the 
majority  of  project  funding  must  be 
provided  by  the  sponsor,  few  small 
airports  or  airlines  are  likely  to  elect  to 


participate  in  the  pilot  program. 
Therefore,  the  FAA  certifies  that  the 
final  guidelines  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  FAA  has  analyzed  the  final 
guidelines  under  the  principles  and 
criteria  of  Executive  Order  13132, 
Federalism.  With  few  exceptions.  States 
do  not  directly  own  or  operate  airports, 
but  public  airports  are  frequently  owned 
and  operated  by  either  regional 
transportation  authorities  or  local 
governments.  The  pilot  program 
authorized  by  Congress  which  is  the 
subject  of  these  guidelines  does  not 
require  participation  by  States,  regional 
transportation  authorities,  or  local 
governments,  but  rather  permits  the 
formation  of  a  voluntary  partnership 
between  the  FAA,  airports,  and  airlines 
on  projects  considered  to  be  of  mutual 
benefit.  These  projects  will  ultimately 
be  paid  for  by  air  passengers  and 
shippers,  either  through  fares  or  freight 
tariffs,  airport  charges,  or  aviation  user 
taxes.  FAA  facilities  and  equipment  are 
currently  financed  by  passenger  and 
shippers  through  aviation  user  taxes. 
Program  guidelines  described  in  this 
notice  are  intended  to  facilitate 
communication  necessary  to  implement 
the  pilot  projects.  By  entering  into  these 
cooperative  relationships,  the  FAA  will 
not  abrogate  its  responsibilities  for  the 
provision  and  maintenance  of  air  traffic 
control  and  airway  facilities  and 
equipment,  but  rather  may  expedite  the 
implementation  of  such  facilities  and 
equipment.  In  the  absence  of  the  pilot 
program,  the  facilities  and  equipment 
would  ultimately  be  provided  by  the 
federal  government  and  paid  for  by 
airline  passengers  and  shippers.  Once 
completed,  the  projects  will  be  operated 
and  maintained  as  a  part  of  the  federal 
airway  system,  if  the  sponsor  elects  to 
transfer  the  project  to  the  FAA.  The 
FAA  has  determined  that  this  action 
does  not  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  these 
guidelines  do  not  have  federalism 
implications. 

The  final  guidelines  will  not  impose 
a  competitive  advantage  or  disadvantage 
on  either  U.S.  air  carriers  operating 
abroad  or  on  foreign  carriers  operating 
to  and  from  the  United  States.  Further, 
these  guidelines,  per  se,  will  have  no 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  they  have  any  effect  on 
the  sales  of  U.S.  aviation  products  in 
foreign  countries.  To  the  extent  that 


pilot  program  projects  improve  aviation 
safety  and  airport  and  airway  system 
efficiency,  both  domestic  and  foreign 
commerce  will  generally  be  enhanced. 
The  final  guidelines  do  not  create  a 
federal  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

5.  References 

The  following  list  outlines  references 
cited  above: 

OMB  Circular  A-87,  Cost  Principlesr  for 
State,  Local,  and  Indian  Tribal  Governments, 
revised  August  29, 1997. 

Report  FAA-APO-98-4,  Economic 
Analysis  of  Investment  and  Regulatory 
Programs — Revised  Guide.  Available  upon 
request  from  the  FAA's  Office  of  Aviation 
Policy  and  Plans,  telephone  202-267-3308.  It 
may  also  be  found  on  the  Internet  at:  http:/ 
/api.hq.faa.gov/apo_pubs.btm. 

Report  FAA-APO-98-8,  Economic  Values 
for  Evaluation  of  Federal  Aviation 
Administration  Investment  and  Regulatory 
Programs.  Available  upon  request  from  the 
FAA's  Office  of  Aviation  Policy  and  Plans, 
telephone  202-267-3308.  It  may  also  be 
found  on  the  Internet  at:  http/Zapi.hq.faa.gov/ 
apo_pubs.htin. 

FAA  Order  7031. 2C,  Airway  Planning 
Standard  Number  One,  through  Change  12. 
Available  upon  request  from  the  FAA's 
Office  of  Aviation  Policy  and  Plans, 
telephone  202-267-3308. 

FAA  Order  6700.20.  Non-Federal 
Navigational  Aids  and  Air  Traffic  Control 
Facilities.  Available  upon  request  from  the 
FAA's  NAS  Operations  Program  Office, 
telephone  202-267-3034. 

Issued  in  Washington,  DC  on  November  30, 
2000. 

Nan  Shellabarger, 

Deputy  Director,  Office  of  Aviation  Policy  and 
Plans. 

[PR  Doc.  00-31091  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33955] 

Ohio  Southern  Railroad, 
Incorporated — Acquisition  and 
Operation  Exemption — CSX 
Transportation,  Inc. 

Ohio  Southern  Railroad,  Incorporated 
iOSRR),  a  Class  ID  rail  carrier,  has  filed 
a  verified  notice  of  exemption  luider  49 
CFR  1150.41  to  acquire  by  purchase 
from  CSX  Transportation,  Inc.  (CSXT) 
and  operate  approximately  1.5-route 
miles  of  rail  line,  including  connecting 
track,  located  between  milepost  16.7 
and  milepost  18.2,  in  Zanesville, 
Muskingum  County,  OH  (Subject  Line). 
In  addition,  OSRR  will  acquire 


incidental  overhead  trackage  rights  over 
approximately  2.4  miles  of  CSXT's  main 
line  track  and  access  over  the  transfer 
tracks  in  the  Zanesville  area.' 

The  transaction  was  scheduled  to  be 
consummated  on  November  22,  2000, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33955,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.^  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kelvin  J. 
Dowd,  Esq.,  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington, 
DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  November  27,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary: 

[FR  Doc.  00-30656  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

November  27,  2000. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Btu-eau  Clearance 
Officer  listed.  Conmients  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


'  In  a  related  proceeding,  OSRR  has  agreed  to 
grant  certain  overhead  trackage  rights  over  the 
Subject  Line  to  CSXT  to  enable  CSXT  to  continue 
providing  service  to  its  existing  customers.  See  STB 
Finance  Docket  No.  33962,  CSX  Transportation. 
Inc. — Trackage  Bights  Exemption^^Jhio  Southern 
Bailroad.  Incorporated. 


DATES:  Written  comments  should  be 
received  on  or  before  January  5,  2001,  to 
be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0089. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Implementing  Regulations: 
Government  Securities  Act  of  1986,  as 
Amended. 

Description:  The  regulations  require 
government  securities  broker/dealers  to 
make  and  keep  certain  records 
concerning  government  securities 
activities,  to  submit  financial  reports 
and  make  certain  disclosiu«s  to 
investors.  The  regulations  also  require 
depository  institutions  to  keep  certain 
records  of  non-fiduciary  custodial 
holdings  of  government  securities.  The 
regulations  and  associated  collections 
are  fundamental  to  customer  protection 
and  financial  responsibility. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  16,931. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  21  hours,  50 
minutes. 

Frequency  of  Response:  On  occasion, 
Monthly,  Quarterly,  Annually,  Other. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden  Hours:  369,620 
hours. 
OMB  Number:  1535-0104. 
Form  Number:  PD  F  2066. 
Type  of  Review:  Extension. 
Title:  Application  by  Smvivors  for 
Payment  of  Bond  or  Check  Issued  Under 
the  Armed  Forces  Leave  Act  of  1946,  as 
Amended. 

Description:  PD  F  2066  is  used  as  an 
application  by  survivors  for  payment  of 
a  bond  or  check  issued  under  the  Armed 
Forces  Leave  Act  of  1946  to  veterans  of 
WWII. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
Hours:  200  hours. 

OMB  Number:  1535-0105. 
Form  Number:  PD  F  2481. 
Type  of  Review:  Extension. 
Title:  Application  for  Recognition  as 
Natural  Guardian  of  Minor  Not  Under 
Legal  Guardianship  and  for  Disposition 
of  Minor's  Interest  in  Registered 
Securities. 

Description:  The  form  is  used  by  the 
natiu-al  guardian  of  a  minor  not  under 
legal  guardianship  to  request 
disposition  of  securities  erroneously 
registered  in  the  name  of  the  minor. 
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Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  13  hours. 

OMB  Number:  1535-0108. 

Form  Number:  PD  F  2471. 

Type  of  Review:  Extension. 

Title:  Certificate  to  Support 
Application  for  Relief  on  Account  of 
Lost,  Stolen  or  Destroyed  United  States 
Securities. 

Description:  The  form  is  executed  by 
individuals  to  support  an  application 
for  relief  on  accoimt  of  lost,  stolen  or 
destroyed  United  States  Securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  200  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg,  WV 
26106-1328. 

0\fB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  00-30967  Filed  12-5-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

November  29,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  5,  2001  to 
be  assured  of  consideration. 

INTERNAL  REVENUE  SERVICE  (IRS) 

OMB  Number:  1545-0002. 

Form  Number:  IRS  FORM  CT-2. 

Type  of  Review:  Extension. 

Title:  Employee  Representative's 
quarterly  Railroad  Tax  Return. 

Description:  Employee  representatives 
file  Form  CT-2  quarterly  to  report 
compensation  on  which  railroad 
retirement  taxes  are  due.  IRS  uses  this 
information  to  ensure  that  employee 
representatives  have  paid  the  correct 
tax.  Form  CT-2  also  transmits  the  tax 
payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  28. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 13  min. 

Preparing  the  form — 24  min. 

Copying,  assembling,  and  sending  the  form  to 

the  IRS— 16  min. 

Frequency  o/flesponse;  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  127  hours. 

OMB  Number:  1545-0029. 

Form  Number:  IRS  Forms  941,  941- 
PR,  and  941-SS;  Schedule  B  (Form  941). 
Schedule  B  (Form  941-PR). 

Type  of  Revenue:  Extension. 

Title:  Employer's  Quarterly  Federal 
Tax  Return;  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  U.S.  Virgin 
Islands  (941,  941-PR  and  941-SS);  and 
Employer's  Record  of  Federal  Tax 
Liability  (Schedule  B  (941  and  941- 
PR)). 

Description:  Form  941  is  used  by 
employers  to  report  payments  made  to 
employees  subject  to  income  and  social 
security /Medicare  taxes  and  the 
amounts  of  these  taxes.  Form  941-PR  is 
used  by  employers  in  Puerto  Rico  to 
report  social  security  and  Medicare 
taxes  only.  The  941-SS  is  used  by 
employers  in  the  U.S.  possessions  to 
report  social  security  and  Medicare 
taxes  only.  Schedule  B  is  used  by 
employers  to  record  their  employment 
tax  liability. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,798,054. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form/Schedule 

•     Recordkeeping 

Learning  atxjut  the  law 
or  the  fonn 

Preparing  the  fomi 

Copying,  assembling 

and  sending  the  form  to 

the  IRS 

941   

941A/  

941A/  (Over  the  Counter  

9  hr,  19  min  

14  min  

12  min 

57  min       

40  min  

00  min  

00  min  

00  min  

1  hr,  46  min  

00  min      

IBmin. 
00  min. 

01  min  

01  min 

09  min  

25  min  

01  min  

09  min  

25  min  

00  min. 

941 /Line  17 

00  min. 

941  (Schedule  B) 

2  hr.,  37  min  

6  hr.,  42  min  

57  min 

37  min 

6  hr    56  min 

06  min  

18  min 

00  min  

06  min  , 

18  min            

00  min. 

941-PR  

941-PR/Line  17  

941-PR  (Schedule  B)  

00  min. 
00  min. 
00  min. 

941-SS  

941-SS/Line  17  

00  min. 

57  min  

00  min  

01  min  

00  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  315,935,261 
hours. 

OMB  Number:  1545-0138. 

Form  Number:  IRS  Form  2063. 

Type  of  Review:  Extension. 


Title:  U.S.  Departing  Alien  Income 
Tax  Statement. 

Description:  Form  2063  is  used  by 
departing  resident  aliens  against  whom 
a  termination  assessment  has  not  been 
made,  or  a  departing  nonresident  alien 
who  has  no  taxable  income  from  United 


States  sources,  to  certify  that  they  have 
satisfied  all  U.S.  income  tax  liability, 
the  data  is  used  by  the  IRS  to  certify  that 
departing  aliens  have  complied  with  • 
U.S.  income  tax  laws. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  20,540. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping  

Learning  about  ttie  law  or  ttie  form 

Preparing  ttie  form  

Copying.  Eissernbling.  and  sendir>g  the 
form  to  the  IRS  


minutes 


7 

3 

26 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,048  hours. 

OMB  Number:  1545-0240. 

Form  Number:  IRS  form  6118. 

Type  of  Review:  Extension. 

Title:  Claim  for  Refund  of  Income  Tax 
Return  Preparer  Penalties. 

Description:  Form  6118  is  used  by 
preparers  to  file  for  a  refund  of  penalties 
incorrectly  charged.  The  information 
enables  the  IRS  to  process  the  claim  and 
have  the  refund  issued  to  the  tax  return 
preparer. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  about  tlie  law 

or  the  form. 

Preparing  the  form 

Copying,  assembling, 

and  sending  the  form 

to  the  IRS. 

13  min. 
16  min. 

10  min. 
20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,400  hours. 

OMB  Number:  1545-0390. 

Form  Number:  IRS  Form  5306. 

Type  of  Review:  Extension. 

Title:  Application  for  Approval  of 
Prototype  or  Employer  Sponsored 
Individual  Retirement  Account. 

Description:  This  application  is  used 
by  employers  who  want  to  establish  an 
individual  retirement  account  trust  to  be 
used  by  their  employees.  The 
application  is  also  used  by  persons  who 
want  to  establish  approved  prototype 
individual  retirements  accounts  or 
annuities.  The  data  collected  is  used  to 
determine  if  plans  may  be  approved. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping  I  11  hr.,  43  min. 


Learning  about  the  law 

or  the  form. 
Preparing  and  sending 

the  form  to  the  IRS. 

35  min. 
49  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,878  hours. 

OMB  Number:  1545-0790. 


^^        Form  Number:  IRS  Form  8082. 


Type  of  Review:  Extension. 

Title:  Notice  of  Inconsistent 
Treatment  or  Administrative 
Adjustment  Request  (AAR). 

Description:  Internal  Revenue  Code 
(IRC)  sections  6222  and  6227  require 
partners  to  notify  IRS  by  filing  Form 
8082  when  they  (1)  treat  partnership 
items  inconsistent  with  the 
partnership's  treatment  (6222)  and  (2) 
change  previously  reported  partnership 
items  (6227).  Sections  6244  and  860F 
extend  this  requirement  to  shareholders 
of  S  corporations  and  residuals  of 
REMICs.  Also,  sections  6241  and  6034- 
A(c)  extend  this  requirement  to  partners 
in  electing  large  partnerships  and 
beneficiaries  of  estates  and  trusts. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,600. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Recordkeeping  

Learning  about  the  law 

or  the  form. 
Preparing  and  sending 

the  form  to  the  IRS. 


4  hr.,  18  min. 
1  hr.,  23  min. 

1  hr.,  31  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  76,532  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-30968  Filed  12-05-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

November  29,  2000. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be  ' 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  5,  2001  to 
be^ssured  of  consideration. 

INTERNAL  REVENUE  SERVICE  (IRS) 

OMB  Number:  1545-0951. 

Form  Number:  IRS  Forms  5434  and 
5434-A. 

Type  of  Review:  Extension. 

Title:  Application  for  Enrollment 
(Form  5434);  and  Application  for 
Renewal  of  Enrollment  (Form  5434-A). 

Description:  The  information  relates 
to  the  granting  of  enrollment  status  to 
actuaries  admitted  (licensed)  by  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  to  perform  actuarial  services 
under  the  Employee  Retirement  Income 
Security  Act  of  1974. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  38  minutes. 

Frequency  of  Response:  Other  (once 
every  3  years). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,800  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-30969  Filed  12-5-00;  8:45  am] 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


The  President 
3CFR 

Proclamation  7382  of  November  30, 
2000 

Correction 

In  Presidential  document  00-31011 
beginning  on  page  75851  in  the  issue  of 
Monday,  December  4,  2000,  make  the 
following  correction: 

On  page  75852,  the  FR  document  line 
is  corrected  to  read  "[FR  Doc.  00-31011 
Filed  12-1-00  11:09  am]". 

[FR  Doc.  CO-31011  Filed  12-5-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AD-FRL-6899-6] 
RIN  2060-AI51 

New  Source  Performance  Standards 
for  New  Small  Municipal  Waste 
Combustion  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  reestablishes  new 
source  performance  standards  (NSPS) 
for  new  small  municipal  waste 
combustion  (MWC)  units.  The  NSPS  for 
small  MWC  units  contain  stringent 
emission  limits  for  organics  (dioxins/ 
furans),  metals  (cadmium,  lead, 
mercury,  and  particulate  matter),  and 
acid  gases  (hydrogen  chloride,  sulfur 
dioxide,  and  nitrogen  oxides).  Some  of 
those  pollutants  can  cause  toxic  effects 
such  as  eye,  nose,  throat,  and  skin 
irritation,  and  blood  cell,  heart,  liver, 
and  kidney  damage.  The  NSPS  for  small 
MWC  units  were  originally  promulgated 
in  December  1995,  but  were  vacated  by 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  March  1997.  In 
response  to  the  1997  vacature,  on 
August  30,  1999,  EPA  proposed  to 
reestablish  NSPS  for  small  MWC  units. 
The  NSPS  contained  in  this  final  rule 


are  equivalent  to  the  1995  NSPS  for 

small  MWC  units. 

DATES:  Effective  date.  Jime  6,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  this  rule 
are  approved  by  the  Director  of  the 
Office  of  Federal  Register  as  of  June  6, 
2001. 

Applicability  Date.  The  NSPS  apply  to 
small  MWC  units  that  commenced 
construction  after  August  30,  1999  and 
small  MWC  imits  that  commenced 
reconstruction  or  modification  after 
Junes,  2001. 

ADDRESSES:  Docket  No.  A-98-18  and 
associated  Docket  Nos.  A-90-45  and  A- 
89-08  contain  supporting  information 
for  the  NSPS.  The  dockets  are  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  5:30  p.m., 
Monday  through  Friday,  at  EPA's  Air 
and  Radiadon  Docket  and  Information 
Center  (Mail  Code-6102),  401  M  Street 
SW,  Washington,  DC  20460,  or  by 
calling  (202)  260-7548.  The  dockets  are 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Copland  at  (919)  541-5265, 
Combustion  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711,  e-mail: 
copland.rick@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Public 
Comments.  The  NSPS  and  companion 


emission  guidelines  for  small  MWC 
imits  were  proposed  on  August  30,  1999 
(64  FR  47276),  and  48  comment  letters 
were  received  on  the  proposals.  Verbal 
comments  were  also  received  at  the 
October  5,  1999  public  hearing.  The 
comment  letters  and  a  transcript  of  the 
public  hearing  are  available  in  Docket 
No.  A-98-18.  A  summary  of  and 
responses  to  the  public  comments  are 
contained  in  "Small  Municipal  Waste 
Combustors:  Background  Information 
Document  for  New  Source  Performance 
Standards  and  Emission  Guidelines- 
Public  Comments  and  Responses  (EPA- 
453/R-OO-OOl)."  In  response  to  the 
public  comments,  EPA  adjusted  the 
final  NSPS  where  appropriate.  A  copy 
of  the  background  information 
document  is  located  in  Docket  No.  A- 
98-18. 

World  Wide  Web 

Electronic  versions  of  this  action,  the 
regulatory  text,  and  other  background 
information,  including  the  response  to 
comments  dociunent,  are  available  at 
the  Technology  Transfer  Network  Web 
site  (TTN  Web)  that  EPA  has  established 
for  the  NSPS  for  small  MWC  units: 
"http://wMrw.epa.gov/ttn/uatw/l29/ 
mwc/rimwc2.html."  For  assistance  in 
downloading  files,  call  the  EPA's  TTN 
Web  Help  Line  at  (919)  541-5384. 

Regulated  Entities 

The  NSPS  will  affect  the  following 
categories  of  sources: 
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Category 


Industry,     Federal    government, 
State/local/tribal  governments. 


and 


NAICS 
codes 


562213 
92411 


SIC 
codes 


4953 
9511 


Examples  of  regulated  entities 


Solid  waste  combustors  or  incinerators  at  waste-to-energy  facilities  that  gen- 
erate electricity  or  steam  from  the  combustion  of  garbage  (typically  munic- 
ipal waste);  and  solid  waste  combustors  or  incinerators  at  facilities  that  com- 
bust garbage  (typically  municipal  waste)  and  do  not  recover  energy  from  the 
waste. 


The  above  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  the  entities  EPA  expects  to 
regulate  with  the  NSPS  for  small  MWC 
units.  Not  all  facilities  classified  under 
the  NAICS  and  SIC  codes  are  affected. 
Other  types  of  entities  not  listed  could 
also  be  affected.  To  determine  whether 
yoiu-  facility  is  regulated  by  the  NSPS, 
carefully  examine  the  applicability 
criteria  in  §§  60.1010  through  60.1045  of 
the  NSPS. 

Judicial  Review 

Today's  action  of  adopting  a  final  rule 
for  small  MWC  units  constitutes  final 
administrative  action  on  the  proposed 
NSPS  for  small  MWC  units.  Under 
section  307(b)(1)  of  the  Clean  Air  Act 


(CAA),  judicial  review  of  the  final  rule 
is  available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  by 
February  5,  2001.  Under  section 
307(d)(7)(B)  of  the  CAA.  only  an 
objection  to  this  final  rule  that  was 
raised  with  reasonable  specificity 
during  the  period  for  public  comment 
can  be  raised  dm-ing  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
CAA,  the  requirements  established  by 
today's  final  action  may  not  be 
challenged  separately  in  any  civil  or 
criminal  proceeding  brought  by  EPA  to 
enforce  the  requirements. 


Organization  of  This  Document 

The  following  outline  is  provided  to 
aid  in  locating  information  in  this 
preamble. 

I.  Background  Information 
IL  Summary  of  the  NSPS 

A.  Sources  Regulated  by  the  NSPS 

B.  Pollutants  Regulated  by  the  NSPS 

C.  Format  of  the  Emission  Limits 

D.  Summary  of  the  NSPS 

III.  Changes  to  the  NSPS 

IV.  Impacts  of  the  NSPS 

A.  Air  Impacts 

B.  Cost  and  Economic  Impacts 

V.  Companion  Rule  for  Existing  Small  MWC 

Units 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 

Planning  and  Review 

B.  Executive  Order  13132:  Federalism 


C.  Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045:  Protection  of 

Children  from  Envirorunental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act  (RFA).  as 

amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 

Abbreviations  and  Acronyms  Used  in  This 
Document 

ASME    American  Society  of  Mechanical 

Engineers 
ASTM    American  Society  for  Testing  and 

Materials 
CFR    Code  of  Federal  Regulations 
EIA    Economic  Impact  Analysis 
EPA    U.S.  Environmental  Protection  Agency 
FR    Federal  Register 
ICR    Information  Collection  Request  kg/year 

Kilograms  per  year 
Mg/year    Megagrams  per  year 
MACT    Maximum  achievable  control 

technology 
MSW    Municipal  solid  waste 
MWC    Municipal  waste  combustion 
NAICS    North  American  Industrial 

Classification  System 
NSPS    New  source  performance  standards 
NTTAA    National  Technology  Transfer  and 

Advancement  Act 
OAQPS    Office  of  Air  Quality  Planning  and 

Standards 
0MB    Office  of  Management  and  Budget 
OP    Office  of  Policy 
Pub.  L.     Public  Law 
RFA    Regulatory  Flexibility  Act 
SBREFA    Small  Business  Regulatory 

Enforcement  Fairness  Act 
SD/FF/CI    Spray  dryer/fabric  filter/carbon 

injection 
SIC    Standard  Industrial  Classification 
TTN    Technftlogy  Transfer  Network 
UMRA    Unfunded  Mandates  Reform  Act 
U.S.    United  States 
U.S.C.     United  States  Code 

L  Background  Information 

On  December  19,  1995,  EPA 
promulgated  NSPS  for  large  and  small 
MWC  units  under  40  CFR  part  60, 
subpart  Eb.  The  NSPS  covered  new 
MWC  units  located  at  plants  with  an 
aggregate  plant  combustion  capacity 
greater  than  35  megagrams  per  day  of 
municipal  solid  waste  (MSW) 
(approximately  39  tons  per  day  of 
MSW).  The  1995  NSPS  divided  the 
MWC  unit  population  into  MWC  imits 
located  at  large  MWC  plants  and  MWC 
units  located  at  small  MWC  plants. 
Plant  size  was  based  on  the  total 
aggregate  capacity  of  all  individual 
MWC  units  at  the  MWC  plant. 

Litigation  followed  the  promulgation 
of  die  1995  NSPS.  In  1997,  die  U.S. 
Court  of  Appeals  for  the  District  of 


Columbia  Circuit  ruled  that  EPA  must 
develop  regulations  for  small  MWC 
units  (units  with  an  individual  MWC 
capacity  of  250  tons  per  day  or  less) 
separately  from  regulations  for  large 
MWC  units  (units  with  an  individual 
MWC  unit  capacity  greater  than  250 
tons  per  day),  indicating  that  the  1995 
NSPS  were  not  consistent  with  section 
129  of  the  CAA.  The  court  directed  EPA 
to  revise  the  1995  NSPS  so  that  they 
applied  only  to  large  MWC  luiits,  and 
the  coiul  vacated  the  1995  NSPS  as  they 
applied  to  small  MWC  imits.  In 
response  to  the  court  ruling,  EPA 
amended  the  1995  NSPS  on  August  25, 
1997  so  that  they  applied  only  to  new 
large  MWC  units.  'Then,  on  August  30, 
1999,  EPA  proposed  NSPS  for  small 
MWC  units  with  an  individual  unit 
capacity  of  35  to  250  tons  per  day. 

Today's  final  rule  reestablishes  NSPS 
for  new  small  MWC  units  with 
capacities  of  35  to  250  tons  per  day  of 
MSW  under  40  CFR  part  60,  subpart 
AAAA. 

n.  Summary  of  the  NSPS 

The  following  summarizes  the  final 
NSPS  for  small  MWC  units,  including 
identification  of  the  subcategories  used 
in  the  final  NSPS.  Overall,  there  are  no 
significant  changes  in  the  final  NSPS 
compared  to  the  proposed  NSPS.  The 
following  two  subcategories  are  used  in 
the  NSPS  for  small  MWC  units:  Class  I 
units  are  small  MWC  units  located  at 
plants  with  aggregate  plant  capacities 
greater  than  250  tons  of  MSW  per  day 
while  Class  D  units  are  small  MWC 
units  located  at  plants  with  aggregate 
plant  capacities  less  than  or  equal  to  250 
tons  of  MSW  per  day. 

A.  Sources  Regulated  by  the  NSPS 

Today's  NSPS  apply  to  each  new 
MWC  unit  that  has  a  design  combustion 
capacity  of  35  to  250  tons  per  day  of 
MSW  and  commenced  construction 
after  August  30, 1999  or  commenced 
modification  or  reconstruction  after 
June  6,  2001.  The  NSPS  for  new. 
modified,  or  reconstructed  MWC  units 
will  become  effective  on  June  6,  2001. 
Small  MWC  units  that  commenced 
construction  on  or  before  August  30, 
1999  are  not  covered  under  the  NSPS 
(subpart  AAAA).  Those  units  will  be 
subject  to  the  emission  guidelines  for 
existing  small  MWC  units  (subpart 
BBBB)  which  are  published  separately 
in  today's  Federal  Register. 

B.  Pollutants  Regulated  by  the  NSPS 

Section  129  of  the  CAA  requires  EPA 
to  establish  numerical  emission  limits 
for  dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
sulfur  dioxide,  hydrogen  chloride, 


nitrogen  oxides,  and  carbon  monoxide. 
Section  129  specifies  that  EPA  may  also: 

*   *   *  promulgate  numerical  emission 
limitations  or  provide  for  the  monitoring  of 
post-combustion  concentrations  of  surrogate 
substances,  parameters,  or  periods  of 
residence  times  in  excess  of  stated 
temperatures  with  respect  to  pollutants  other 
than  those  listed  [above]  *   •   * 

Therefore,  in  addition  to  the  emission 
limits,  EPA  is  establishing  requirements 
for  MWC  unit  operating  load,  flue  gas 
temperature  at  the  particulate  matter 
control  device  iidet.  and  carbon  feed 
rate  as  part  of  the  good  combustion 
practice  requirements.  The  EPA  is  also 
establishing  requirements  for  the  control 
of  fugitive  ash  emissions.  All  of  those 
requirements  were  contained  in  the 
1995  NSPS. 

C.  Format  of  the  Emission  Limits 

The  format  of  the  emission  limits  is 
identical  to  the  format  of  the  1995 
NSPS:  emission  limits  based  on 
pollutant  concentration.  Alternative 
percentage  reduction  requirements  are 
provided  for  mercury,  sulfur  dioxide, 
and  hydrogen  chloride.  Opacity  and 
fugitive  ash  requirements  are  the  same 
as  the  1995  NSPS.  In  addition  to 
controlling  stack  emissions,  the  NSPS 
incorporate  good  combustion  practice 
requirements  (i.e.,  operator  training, 
operator  certification,  and  MWC  unit 
operating  requirements). 

D.  Summary  of  the  NSPS 

A  concise  summary  of  the  NSPS  can 
be  found  in  Tables  1  and  2  of  subpart 
AAAA. 

m.  Changes  to  the  NSPS 

There  are  no  substantial  chemges  in 
die  final  NSPS  relative  to  die  NSPS 
proposed  in  1999.  A  summary  of  and 
responses  to  the  public  comments  are 
contained  in  the  background 
information  document  described  earlier 
under  "PubUc  Comments.  "  The  final 
emission  limits  are  consistent  with  the 
1995  NSPS.  Based  on  an  evaluation  of 
the  best  controlled  units  within  the 
small  MWC  unit  population.  EPA  has 
concluded  that  the  performance  of  a 
spray  dryer/fabric  filter  air  pollution 
control  system  continues  to  represent 
the  maximum  achievable  control 
technology  (MACT)  floor  for  new  small 
MWC  units. 

IV.  Impacts  of  the  NSPS 

The  following  describes  the  impacts 
(i.e.,  air.  water,  solid  waste,  energy,  cost, 
and  economic  impacts)  of  the  NSPS  for 
new  small  MWC  units.  The  impact 
analysis  conducted  to  evaluate  the  1995 
NSPS  stiU  applies  because  the  air 
pollution  control  requirements  in  the 
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final  NSPS  are  the  same  as  the  1995 
NSPS.  The  1995  analysis  is  available  at 
59  FR  48198.  The  discussion  in  this 
preamble  focuses  only  on  the  air,  cost, 
and  economic  impacts  of  the  NSPS. 

In  the  preamble  for  the  1995  NSPS, 
EPA  determined  that  the  water,  solid 
waste,  and  energy  impacts  associated 
with  the  NSPS  were  not  significant. 
Because  the  NSPS  are  the  same  as  the 
1995  NSPS,  the  water,  solid  waste,  and 
energy  impacts  are  the  same  and 
continue  to  be  judged  as  not  significant. 

For  further  information  on  the 
impacts  of  the  NSPS,  refer  to  "Economic 


Impact  Analysis  (EIA):  Small  Municipal 
Waste  Combustion  Units — Emission 
Guidelines  and  New  Source 
Performance  Standards,"  March  2000, 
EPA-152/R-00-001. 

A.  Air  Impacts 

As  discussed  in  the  EIA, 
approximately  90  small  MWC  imits 
located  at  41  plants  are  operating  in  the 
United  States.  Based  on  trends  in  small 
MWC  unit  construction  over  the  past 
several  years,  EPA  projects  that  about 
one  new  small  MWC  plant  will  be 
constructed  each  year.  It  is  estimated 


that  most  new  plants  with  small  MWC 
units  will  have,  on  average,  two  small 
MWC  units  onsite.  The  5th  year  impacts 
are,  therefore,  based  on  the  construction 
of  10  new  small  MWC  units  over  a  5- 
year  period. 

Table  1  of  this  preamble  presents  the 
national  air  emissions  reductions  for 
new  small  MWC  units  that  would  resuh 
from  full  implementation  of  the  NSPS  in 
the  5th  year  compared  to  a  baseline 
scenario  without  the  NSPS. 


Table  1  .—National  Air  Emission  Impacts  of  the  NSPS  for  Small  MWC  Units 


Pollutant 


Dioxins/Furans'»  .... 

Cadmium 

Lead  

Mercury  

Particulate  Matter  .. 

Sulfur  Dioxide 

Hydrogen  Chloride 
Nitrogen  Oxides  .... 


Air  emissions  reduction 


0.2  kg/year  .. 
169  kg/year  . 
15  Mg/year  .. 
386  kg/year  . 
238  Mg/year 
189  Mg/year 
137  Mg/year 
(<=)  


Percent 
reduction  » 


99 
99 
99 
97 
98 
83 
90 


'  Percent  national  emissions  reduction  relative  to  national  baseline  emissions  that  would  occur  in  the  absence  of  the  NSPS 

"Total  mass  of  tetra-through  octachlorinated  dibenzo-p-dioxins  through  dibenzofurans. 

=  For  Class  I  units,  nitrogen  oxides  emissions  reductions  are  expected  to  be  approximately  40  percent.  Class  II  units  are  not  expected  to  have 
any  reductions  in  nitrogen  oxides  emissions.  Since  the  future  distribution  of  new  Class  I  and  II  units  is  unknown,  mass  reductions  of  nitrooen  ox- 
ides are  not  presented.  ^^ 


B.  Cost  and  Economic  Impacts 

To  estimate  the  costs  of  the  NSPS  for 
new  small  MWC  units.  EPA  has  taken 
into  account  the  various  air  pollution 
control  equipment  that  woidd  need  to 
be  installed  at  new  small  MWC  plants 
to  achieve  the  NSPS.  The  cost  estimates 
presented  here  are  the  projected  costs 
that  a  new  MWC  plant  with  two  small 
MWC  units  would  incur  to  comply  with 
the  NSPS.  Those  costs  are  based  on  new 
small  MWC  imits  installing  spray  dryer/ 
fabric  filter/carbon  injection  as  the  air 
pollution  control  device  system.  The 
EPA  projects  that  the  total  annual  cost 
(including  annualized  capital  and 
operating  costs)  for  a  single  MWC  plant 
would  be  approximately  $1.6  million, 
and  the  total  annualized  cost  of  the 
NSPS  would  be  $8.1  million  in  the  5th 
year  after  promulgation.  For  more 
details  on  the  cost  and  economic 
analysis,  refer  to  the  EIA. 

V.  Companion  Rule  for  Existing  Small 
MWC  Units 

A  companion  rule  to  establish 
emission  guidelines  for  existing  small 
MWC  units  is  being  published 
separately  in  today's  Federal  Register. 
The  emission  guidelines  for  existing 
small  MWC  units  are  contained  in  40 
CFR  part  60,  subpart  BBBB. 


VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant,"  and,  therefore,  subject 
to  Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  lead  to 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  claimed  by  another  agency; 

(3)  Materiailly  alter  the  budfgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  has  determined  that 


this  final  rule  is  not  a  "significant 
regulatory  action"  and,  therefore,  is  not 
subject  to  OMB  review.  The  EPA 
submitted  the  1995  rulemaking  package 
(which  included  requirements  for  new 
and  existing  large  MWC  units  and 
requirements  for  new  and  existing  small 
MWC  units)  to  OMB  for  review  (60  FR 
65405,  December  19,  1995)  and  OMB 
approved  the  rulemaking  package  for 
adoption.  The  NSPS  promulgated  today 
only  apply  to  new  small  MWC  units  and 
are  projected  to  have  an  impact  of 
approximately  $8.1  million  annually  in 
the  5th  year  after  promulgation  of  the 
NSPS. 

B.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
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Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
vmless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverhment,  as  specified  in 
Executive  Order  13132,  because  the 
NSPS  do  not  preclude  States  from 
adopting  and  implementing  their  own 
performance  standards.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
final  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  final  rule,  EPA  did  consult  with 
State  and  local  officials  in  developing 
this  final  rule.  A  list  of  those 
consultations  is  provided  in  the 
preamble  to  the  1995  NSPS  (60  FR 
65405-65412,  December  19,  1995). 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  sdfects  the  conmiunities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  pex-mitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 


meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commiuiities." 

Today's  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  EPA  is  not  aware  of 
any  small  MWC  units  located  in  Indian 
territory.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  final  rule. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regidatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866.  Fiulher,  it  is  based  on 
technology  performance  and  not  on 
health  and  safety  risks. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regiUatory  actions  on  State,  local, 
or  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  ndes 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
a  rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 


burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with  ■ 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  vdth 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
NSPS  do  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  The  EIA 
shows  that  the  total  annual  costs  of  the 
NSPS  is  about  $8.1  million  per  year  in 
the  5th  year  after  the  rule  is 
promulgated.  Thus,  today's  NSPS  are 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 
Although  the  NSPS  are  not  subject  to 
UMRA,  EPA  prepared  a  cost-benefit 
analysis  imder  section  202  of  the  UMRA 
for  the  1995  NSPS.  For  a  discussion  of 
how  EPA  complied  with  the  UMRA  for 
the  1995  NSPS,  including  its  extensive 
consultations  with  State  and  local 
governments,  see  the  preamble  to  the 

1995  NSPS.  Because  today's  final  NSPS 
are  equivalent  to  the  1995'  NSPS,  no 
additional  consultations  were  necessary. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 

1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  Federal 
agencies  to  prepare  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  imder  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jmisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities,  a 
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small  entity  is  defined  as:  (1)  A  small 
business  in  the  regulated  industry  that 
has  a  gross  annual  revenue  less  than  $6 
million;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EPA  has 
determined  that  few  small  entities  use 
MWC  units  for  municipal  solid  waste 
disposal.  The  vast  majority  of  small 
entities  use  municipal  solid  waste 
landfills  for  disposal.  A  small  entity 
considering  a  new  small  MWC  unit 
would  have  the  opportiuiity  to  switch  to 
an  alternative  municipal  solid  waste 
disposal  method,  such  as  munioipal 
solid  waste  landfills,  if  the  costs  to 
comply  with  the  NSPS  were  considered 
prohibitive.  Thus,  the  number  of  small 
entities  that  will  be  significantly 
impacted  by  this  final  rule  is  not 
substantial. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  has  tried  to  reduce  the  impact  of 
this  final  rule  on  small  entities  by 
establishing  different  requirements  for 
Class  I  and  Class  II  MWC  units  and 
establishing  provisions  for  less  frequent 
testing  for  Class  II  MWC  units.  In 
addition,  EPA  involved  representatives 
of  small  entities  in  the  development  of 
the  NSPS. 

G.  Paperwork  Reduction  Act 

The  0MB  has  approved  the 
information  collection  requirements  in 
the  NSPS  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  niunber  2060-0423;  and  ICR 
#1900.01. 

The  information  will  be  used  by  EPA 
to  identify  new,  modified,  or 
reconstructed  units  subject  to  the  NSPS 
and  to  ensure  that  those  units  undergo 
a  preconstruction  impact  analysis.  The 
information  will  also  be  used  by  EPA  to 
ensure  that  the  small  MWC  unit 
requirements  are  implemented  properly 
and  are  complied  with  on  a  continuous 
basis.  Records  and  reports  enable  EPA 
to  identify  small  MWC  units  that  might 
not  be  in  compliance  with  the  NSPS. 
Based  on  reported  information,  EPA 
will  decide  which  small  MWC  units 
shoiUd  be  inspected  and  what  records  or 
processes  should  be  inspected.  Records 


that  owners  and  operators  of  small 
MWC  units  maintain  indicate  to  EPA 
whether  personnel  are  operating  and 
maintaining  control  equipment 
properly. 

The  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  for  which  a  claim  of  confidentiality 
is  made  will  be  safeguarded  according 
to  EPA  policies  in  40  CFR  part  2, 
subpart  B,  Confidentiality  of  Business 
Information. 

For  the  information  collection  request 
(ICR),  a  3-year  impact  period  was 
analyzed.  The  NSPS  are  projected  to 
affect  six  MWC  units  located  at  three 
MWC  plants  during  the  first  3  years 
immediately  following  promulgation. 
The  estimated  average  aimual  burden  to 
owners  of  new  small  MWC  units  for  the 
first  3  years  after  promulgation  of  the 
NSPS  would  be  approximately  fl,600 
person-hours  annually  at  a  total  cost  of 
$219,000  for  capital  start-up  costs  and 
O&M  costs  per  year  to  meet  the 
monitoring,  recordkeeping,  and 
reporting  requirements.  The  estimated 
average  annualized  burden  to  the 
government  implementing  the  final 
NSPS  would  be  approximately  500 
hours  during  the  first  3  years  at  a  cost 
of  $21,000  (including  travel  expenses). 

Burden  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  That  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
Information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  EPA  is  amending  the  table  in  40 
CFR  part  9  of  currently  approved  ICR 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  collection  requirements 
contained  in  this  final  nde. 


H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  No.  104-113, 
Section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  annual 
reports  to  OMB,  explanations  when  EPA 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify 
voluntary  consensus  standards 
applicable  to  the  NSPS  for  small  MWC 
units  that  could  be  used  in  process  and 
emissions  monitoring.  The  search  for 
emissions  monitoring  procedures 
identified  29  voluntary  consensus 
standards  that  initially  appeared  to  have 
possible  use  in  lieu  of  EPA  standard 
reference  methods.  After  reviewing  the 
available  standards,  EPA  determined 
that  21  of  the  candidate  consensus 
standcuds  identified  for  measuring 
emissions  or  siurogates  subject  to 
emission  standards  in  the  final  rule 
would  not  be  practical  due  to  lack  of 
equivalency,  documentation,  validation 
data  and  other  important  technical  and 
policy  considerations.  The  seven 
remaining  candidate  consensus 
standards  are  under  development  or 
currenUy  under  EPA  review.  The  EPA 
plans  to  follow,  review  and  consider 
adopting  those  standards  after  their 
development  and  further  review  by  EPA 
is  completed. 

One  consensus  standard,  American 
Society  for  Testing  and  Materials 
(ASTM)  D62 16-98,  is  practical  for  EPA 
use  in  EPA  Performance  Specification  1 
(PS-1)  (40  CFR  part  60,  appendix  B). 
The  ASTM  D6216  can  best  be  used  in 
place  of  the  design  specification 
verification  procedures  currenUy  in 
sections  5  and  6  of  PS-1 .  On  September 
23,  1998,  EPA  proposed  incorporating 
by  reference  ASTM  D62 16-98  imder  a 
separate  rulemaking  (63  FR  50824). 
Comments  from  the  proposal  have  been 
addressed,  and  EPA  expects  to  complete 
that  action  in  the  near  future.  For  the 
above  reasons,  EPA  does  not  in  this 
final  rulemaking  adopt  ASTM  D6216-98 
in  lieu  of  PS-1  requirements  as  it  would 
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be  impractical  for  EPA  to  act 
independently  from  another  rulemaking 
activity  already  undergoing 
promulgation,  and  because  ASTM 
D6216  does  not  address  all  of  the 
requirements  specified  in  PS-1 . 

The  EPA  also  conducted  searches  to 
identify  voluntary  consensus  standards 
for  process  monitoring  and  process 
operation.  Candidate  voluntary 
consensus  standards  for  process 
monitoring  and  process  operation  were 
identified  for  MWC  unit  load  level 
(steam  output);  designing,  constructing, 
installing,  calibrating,  and  using  nozzles 
and  orifices;  and  MWC  plant  operator 
certification  requirements. 

One  consensus  standard  by  the 
American  Society  of  Mechanical 
Engineers  (ASME)  was  identified  for 
potential  use  in  this  final  rule  for  the 
measurement  of  MWC  unit  load  level 
(steam  output).  The  EPA  believes  the 
standard  is  practical  to  use  in  this  final 
rule  as  the  method  to  measure  MWC 
unit  load.  The  EPA  has  already 
incorporated  by  reference  "ASME 
Power  Test  Codes:  Test  Code  for  Steam 
Generating  Units,  Power  Test  Code 
4.1—1964  {R1991)"  in  40  CFR 
60.17(h)(2). 

A  second  consensus  standard  by 
ASME  was  identified  for  potential  use 
in  this  final  rule  for  designing, 
constructing,  installing,  calibrating,  and 
using  nozzles  and  orifices.  The  EPA 
believes  the  standard  is  practical  to  use 
for  the  design,  construction,  installation, 
calibration,  and  use  of  nozzles  and 
orifices.  The  EPA  has  already 
incorporated  by  reference  "American 
Society  of  Mechanical  Engineers  Interim 
Supplement  19.5  on  Instruments  and 
Apparatus:  Application,  Part  II  of  Fluid 
Meters,  6th  edition  (1971)"  in  40  CFR 
60.17(h)(3). 

A  third  consensus  standard  by  ASME 
(QRO-1-1994)  was  identified  for 
potential  use  in  this  final  rule  for  MWC 
plant  operator  certification  requirements 
instead  of  developing  new  operator 
certification  procedures.  The  EPA 
believes  the  standard  is  practical  to  use 
in  the  emission  guidelines  that  require 
a  chief  facility  operator  and  shift 
supervisor  to  successfully  complete  the 
operator  certification  procedures 
developed  by  ASME.  The  EPA  has     _ 
already  incorporated  by  reference 
{QRO-1-1994)  in  40  CFR  60.17(h)(1). 

Tables  3,  4  and  5  of  subpart  AAAA 
list  the  EPA  testing  methods  and 
performance  standards  included  in  this 
final  rule.  Most  of  the  standards  have 
been  used  by  States  and  industry  for 
more  than  10  years.  Nevertheless,  under 
§  60.8  of  subpart  A  of  part  60,  the 
standard  also  allows  any  State  or  soiui:e 
to  apply  to  EPA  for  permission  to  use 


alternative  methods  in  place  of  any  of 
the  EPA  testing  methods  or  performance 
standards  listed  in  the  rule. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  final  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  final  rule  in  the 
Federal  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2).  This  final  rule  will 
be  effective  June  6,  2001. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection, 
Administrative  practice  and  procediue. 
Air  pollution  control,  Incorporation  by 
reference.  Municipal  waste  combustion, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  3,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  60,  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  60— {AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 

Subpart  A — [Amended] 

2.  Section  60.17  is  amended  by 
revising  paragraphs  (h)(1),  (h)(2)  and 
(h)(3)  to  Bead  as  follows: 

§60.17    Incorporations  by  reference. 

*****  » 

(h)*  *  * 

(1)  ASME  QRO-1-1994,  Standard  for 
the  Qualification  and  Certification  of 
Resource  Recovery  Facility  Operators, 
IBR  approved  for  §§  60.56a,  60.54b(a). 
60.54b(b),  60.1185(a),  60.1185(c)(2), 
60.1675(a),  and  60.1675(c)(2). 

(2)  ASME  PTC  4.1-1964  (Reaffirmed 
1991),  Power  Test  Codes:  Test  Code  for 
Steam  Generating  Units  (\yith  1968  and 
1969  Addenda),  IBR  approved  for 

§§  60.46b,  60.58a(h)(6)(ii), 


60.58b(i)(6)(ii),  60.1320(a)(3)  and 
60.1810(a)(3). 

(3)  ASME  Interim  Supplement  19.5  on 
Instruments  and  Apparatus: 
Application,  Part  II  of  Fluid  Meters,  6th 
Edition  (197a),  IBR  approved  for 
§§  60.58a(h)(6)(ii),  60.58b(i)(6)(ii), 
60.1320(a)4),  and  60.1810(a)(4). 


3.  Part  60  is  amended  by  adding  a 
new  subpart  AAAA  to  read  as  follows: 

Subpart  AAAA — Standards  of 
Performance  for  Small  Municipal 
Waste  Combustion  Units  for  Which 
Construction  is  Commenced  After 
August  30, 1999  or  for  Which 
Modification  or  Reconstruction  is 
Commenced  After  June  6,  2001 

Sec. 
Introduction 

60.1000    What  does  this  subpart  do? 
60.1005    When  does  this  subpart  become 
effective? 

Applicability 

60.1010    Does  this  subpart  apply  to  my 

municipal  waste  combustion  unit? 
60.1015    What  is  a  new  municipal  waste 

combustion  unit? 
60.1020    Does  this  subpart  allow  any 

exemptions? 
60.1025    Do  subpart  E  new  source 

performance  standards  also  apply  to  my 

municipal  waste  combustion  unit? 
60.1030    Can  the  Administrator  delegate 

authority  to  enforce  these  Federal  new 

source  performance  standards  to  a  Stale 

agency? 
60.1035    How  are  these  new  source 

performance  standards  structured? 
60.1040    Do  all  five  components  of  these 

new  source  performance  standards  apply 

at  the  same  time? 
60.1045    Are  there  different  subcategories  of 

small  municipal  waste  combustion  units 

within  this  subpart? 

Preconstruction  Requirements:  Materials 
Separation  Plan 

60.1050     Who  must  submit  a  materials 

separation  plan? 
60.1055    What  is  a  materials  separation 

plan? 
60.1060    What  steps  must  I  complete  for  my 

materials  separation  plan? 
60.1065    What  must  1  include  in  my  draft 

materials  separation  plan? 
60.1070    How  do  I  make  my  draft  materials 

separation  plan  available  to  the  public? 
60.1075    When  must  I  accept  comments  on 

the  materials  separation  plan? 
60.1080    Where  and  when  must  1  hold  a 

public  meeting  on  my  draft  materials 

separation  plan? 
60.1085    What  must  I  do  with  any  public 

comments  I  receive  during  the  public 

comment  period  on  my  draft  materials 

separation  plan? 
60.1090    What  must  I  do  with  my  revised 

materials  separation  plan? 
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60.1095    What  must  I  include  in  the  public 

meeting  on  my  revised  materials 

separation  plan? 
60.1100    What  must  I  do  with  any  public 

comments  I  receive  on  my  revised 

materials  separation  plan? 
60.1105    How  do  I  submit  my  final  materials 

separation  plan? 

Preconstruction  Requirements:  Siting 
Analysis 

60.1110    Who  must  submit  a  siting  analysis? 
60. 1 1 1 5    What  is  a  siting  analysis? 
60.1120    What  steps  must  I  complete  for  my 

siting  analysis? 
60.1125     What  must  I  include  in  my  siting 

analysis? 
60.1130    How  do  I  make  my  siting  analysis 

available  to  the  public? 
60.1135    When  must  1  accept  comments  on 

the  siting  cmalysis  and  revised  materials 

separation  plan? 
60.1140    Where  and  when  must  I  hold  a 

public  meeting  on  the  siting  analysis? 
60.1145     What  must  I  do  with  any  public 

comments  I  receive  during  the  public 

comment  period  on  my  siting  analysis? 
60.1150    How  do  I  submit  my  siting 

analysis? 

Good  Combustion  Practices:  Operator 
Training 

60. 1 1 55    What  types  of  training  must  I  do? 

60.1160    Who  must  complete  the  operator 
training  course?  By  when? 

60.1165    Who  must  complete  the  plant- 
specific  training  course? 

60.1170    What  plant-specific  training  must  I 
provide? 

60.1175    What  information  must  I  include  in 
the  plant-specific  operating  manual? 

60.1180    Where  must  I  keep  the  plant- 
specific  operating  manual? 

Good  Combustion  Practices:  Operator 
Certification 

60.1185    What  types  of  operator  certification 
must  the  chief  facility  operator  and  shift 
supervisor  obtain  and  by  when  must 
they  obtain  it? 

60.1 190    After  the  required  date  for  operator 
certification,  who  may  operate  the 
municipal  waste  combustion  unit? 

60.1 195    What  if  all  the  certified  operators 
must  be  temporarily  offsite? 

Good  Combustion  Practices:  Operating 
Requirements 

60.1200     What  are  the  operating  practice 

requirements  for  my  municipal  waste 

combustion  unit? 
60.1205     What  happens  to  the  operating 

requirements  during  periods  of  startup, 

shutdown,  and  malfunction? 

Emission  Limits 

60.1210    What  pollutants  are  regulated  by 

this  subpart? 
60.1215    What  emission  limits  must  I  meet? 

By  when? 
60.1220    What  happens  to  the  emission 

limits  during  periods  of  startup, 

shutdown,  and  malfunction? 

Continuous  Emission  Monitoring 

60.1225    What  types  of  continuous  emission 
monitoring  must  I  perform? 


60.1230    What  continuous  emission 

monitoring  systems  must  I  install  for 

gaseous  pollutants? 
60.1235     How  are  the  data  fit)m  the 

continuous  emission  monitoring  systems 

used? 
60.1240    How  do  I  make  sure  my  continuous 

emission  monitoring  systems  are 

operating  correctly? 
60.1245    Am  I  exempt  from  any  appendix  B 

or  appendix  F  requirements  to  evaluate 

continuous  emission  monitoring 

systems? 
60. 1250    What  is  my  schedule  for  evaluating 

continuous  emission  monitoring 

systems? 
60.1255    What  must  I  do  if  I  choose  to 

monitor  carbon  dioxide  instead  of 

oxygen  as  a  diluent  gas? 
60.1260    What  is  the  minimum  amount  of 

monitoring  data  I  must  collect  with  my 

continuous  emission  monitoring  systems 

and  is  the  data  collection  requirement 

enforceable? 
60.1265     How  do  I  convert  my  1-hour 

euithmetic  averages  into  the  appropriate 

averaging  times  and  units? 
60.1270    What  is  required  for  my  continuous 

opacity  monitoring  system  and  how  are 

the  data  used? 
60.1275    What  additional  requirements  must 

I  meet  for  the  operation  of  my 

continuous  emission  monitoring  systems 

and  continuous  opacity  monitoring 

system? 
60. 1280    What  must  I  do  if  any  of  my 

continuous  emission  monitoring  systems 

are  temporarily  unavailable  to  meet  the 

data  collection  requirements? 

Stack  Testing 

60. 1 285    What  types  of  stack  tests  must  I 

conduct? 
60.1290    How  are  the  stack  test  data  used? 
60.1295     What  schedule  must  I  follow  for 

the  stack  testing? 
60.1300    What  test  methods  must  I  use  to 

stack  test? 
60.1305    May  I  conduct  stack  testing  less 

often? 
60.1310    May  I  deviate  from  the  13-month 

testing  schedule  if  unforeseen 

circumstances  arise? 

Other  Monitoring  Requirements 

60.1315    Must  1  meet  other  requirements  for 

continuous  monitoring? 
60. 1320    How  do  I  monitor  the  load  of  my 

municipal  waste  combustion  unit? 
60.1325    How  do  I  monitor  the  temperature 

of  fine  gases  at  the  inlet  of  my  particulate 

matter  control  device? 
60.1330    How  do  I  monitor  the  injection  rate 

of  activated  carbon? 
60.1335    What  is  the  minimum  amount  of 

monitoring  data  I  must  collect  with  my 

continuous  parameter  monitoring 

systems  and  is  the  data  collection 

requirement  enforceable? 

Recordkeeping 

60.1340    What  records  must  I  keep? 
60.1345    Where  must  I  keep  my  records  and 

for  how  long? 
60.1350    What  records  must  I  keep  for  the 

materials  separation  plan  and  siting 

analysis? 


60.1355    What  records  must  I  keep  for 

operator  training  and  certification? 
60.1360    What  records  must  I  keep  for  stack 

tests? 
60.1365    What  records  must  I  keep  for 

continuously  monitored  pollutants  or 

parameters? 
60.1370    What  records  must  I  keep  for 

municipal  waste  combustion  units  that 

use  activated  carbon? 

Reporting 

60.1375    What  reports  must  I  submit  before 

I  submit  my  notice  of  construction? 
60.1380     What  must  I  include  in  my  notice 

of  construction? 
60.1385    What  reports  must  I  submit  after  I 

submit  my  notice  of  construction  and  in 

what  form? 
60.1390    What  are  the  appropriate  units  of 

measurement  for  reporting  my  data? 
60.1395    When  must  1  submit  the  initial 

report? 
60.1400    What  must  I  include  in  my  initial 

report? 
60.1405    When  must  I  submit  the  annual 

report? 
60.1410    What  must  I  include  in  my  annual 

report? 
60. 141 5    What  must  I  do  if  I  am  out  of 

compliance  with  the  requirements  of  this 

subpart? 
60.1420    If  a  semiannual  report  is  required, 

when  must  I  submit  it? 
60.1425    What  must  I  include  in  the 

semiannual  out-of-compliance  reports? 
60.1430    Can  reporting  dates  be  changed? 

Air  Curtain  Incinerators  That  Bum  100 
Percent  Yard  Waste 

60.1435    What  is  an  air  curtain  incinerator? 

60.1440    What  is  yard  waste? 

60.1445    What  are  the  emission  limits  for  air 

curtain  incinerators  that  burn  100 

percent  yard  waste? 
60.1450    How  must  I  monitor  opacity  for  air 

curtain  incinerators  that  bum  100 

percent  yard  waste? 
60.1455    What  are  the  recordkeeping  and 

reporting  requirements  for  air  curtain 

incinerators  that  bum  100  percent  yard 

waste? 

Equations 

60.1460    What  equations  must  I  use? 

Definitions 

60.1465    What  definitions  must  I  know? 

Tables 

Table  1  of  Subpart  AAAA — Emission  Limits 

For  New  Small  Municipal  Waste 

Combustion  Units 
Table  2  of  Subpart  AAAA — Carbon 

Monoxide  Emission  Limits  For  New 

Small  Municipal  Waste  Combustion 

Units 
Table  3  of  Subpart  AAAA — Requirements  For 

Validating  Continuous  Emission 

Monitoring  Systems  (CEMS) 
Table  4  of  Subpart  A/¥AA — Requirements  For 

Continuous  Emission  Monitoring 

Systems  (CEMS) 
Table  5  of  Subpart  AAAA — Requirements  For 

Stack  Tests 


Introduction 

§60.1000    What  does  this  subpart  do? 

This  subpart  establishes  new  source 
performance  standards  for  new  small 
municipal  waste  combustion  units. 

§  60.1005    When  does  this  sut>part  t>ecome 
effective? 

This  subpart  takes  effect  June  6,  2001. 
Some  of  the  requirements  in  this 
subpart  apply  to  municipal  waste 
combustion  imit  planning  and  must  be 
completed  before  construction  is 
commenced  on  the  municipal  waste 
combustion  unit.  In  particular,  the 
preconstruction  requirements  in 
§§  60.1050  through  60.1150  must  be 
completed  prior  to  commencing 
construction.  Other  requirements  (such 
as  the  emission  limits)  apply  when  the 
municipal  waste  combustion  unit  begins 
operation. 

Applicability 

§60.1010    Does  this  subpart  apply  to  my 
municipal  waste  combustion  unit? 

Yes,  if  your  mimicipal  waste 
combustion  xmit  meets  two  criteria: 

(a)  Your  miuiicipal  waste  combustion 
unit  is  a  new  municipal  waste 
combustion  unit. 

(b)  Your  municipal  waste  combustion 
imit  has  the  capacity  to  combust  at  least 
35  tons  per  day  but  no  more  than  250 
tons  per  day  of  municipal  solid  waste  or 
refuse-derived  fuel. 

§60.1015    What  Is  a  new  municipal  waste 
combustion  unit? 

(a)  A  new  municipal  waste 
combustion  imit  is  a  municipal  waste 
combustion  imit  that  meets  either  of  two 
criteria: 

(!)  Commenced  construction  after 
August  30,  1999. 

(2)  Conunenced  reconstruction  or 
modification  after  June  6,  2001. 

(b)  This  subpart  does  not  apply  to 
your  municipal  waste  combustion  unit 
if  you  make  physical  or  operational 
changes  to  an  existing  municipal  waste 
combustion  unit  primarily  to  comply 
with  the  emission  guidelines  in  subpart 
BBBB  of  this  part.  Such  changes  do  not 
qualify  as  reconstruction  or 
modification  under  this  subpart. 

§60.1020    Does  this  subpart  allow  any 
exemptions? 

(a)  Small  municipal  waste  combustion 
units  that  combust  less  than  1 1  tons  per 
day.  You  are  exempt  from  this  subpart 
if  you  meet  four  requirements: 

(1)  Your  municipal  waste  combustion 
unit  is  subject  to  a  federally  enforceable 
permit  limiting  the  amount  of  municipal 
solid  waste  combusted  to  less  than  11 
tons  per  day. 


(2)  You  notify  the  Administrator  that 
the  unit  qualifies  for  the  exemption. 

(3)  You  provide  the  Administrator 
with  a  copy  of  the  federally  enforceable 
permit. 

(4)  You  keep  daily  records  of  the 
amount  of  municipal  solid  waste 
combusted. 

(b)  Small  power  production  facilities. 
You  are  exempt  from  this  subpart  if  you 
meet  four  requirements: 

(1)  Your  unit  qualifies  as  a  small 
power  production  facility  under  section 
3(17)(C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(1 7)(C)). 

(2)  Your  unit  combusts  homogeneous 
waste  (excluding  refuse-derived  fuel)  to 
produce  electricity. 

(3)  You  notify  the  Administrator  that 
the  unit  qualifies  for  the  exemption. 

(4)  You  provide  the  Administrator 
with  documentation  that  the  unit 
qualifies  for  the  exemption. 

(c)  Cogeneration  facilities.  You  are 
exempt  from  this  subpart  if  you  meet 
four  requirements: 

(1)  Your  unit  qualifies  as  a 
cogeneration  facility  under  section 
3(18)(B)  of  the  Federal  Power  Act  (16 
U.S.C.  796(18)(B)). 

(2)  Your  unit  combusts  homogeneous 
waste  (excluding  refuse-derived  fuel)  to 
produce  electricity  and  steam  or  other 
forms  of  energy  used  for  industrial, 
commercial,  heating,  or  cooling 
purposes. 

(3)  You  notify  the  Administrator  that 
the  unit  qualifies  for  the  exemption. 

(4)  You  provide  the  Administrator 
with  documentation  that  the  unit 
qualifies  for  the  exemption. 

(d)  Municipal  waste  combustion  units 
that  combust  only  tires.  You  are  exempt 
fi-om  this  subpart  if  you  meet  three 
requirements: 

(1)  Your  municipal  waste  combustion 
unit  combusts  a  single-item  waste 
stream  of  tires  and  no  other  municipal 
waste  (the  unit  can  co-fire  coal,  fuel  oil, 
natural  gas,  or  other  nonmunicipal  solid 
waste). 

(2)  You  notify  the  Administrator  that 
the  unit  qualifies  for  the  exemption. 

(3)  You  provide  the  Administrator 
with  docimientation  that  the  unit 
qualifies  for  the  exemption. 

(e)  Hazardous  waste  combustion 
units.  You  are  exempt  from  this  subpeirt 
if  you  get  a  permit  for  your  unit  under 
section  3005  of  the  Solid  Waste  Disposal 
Act. 

(f)  Materials  recovery  units.  You  are 
exempt  from  this  subpart  if  your  unit 
combusts  waste  mainly  to  recover 
metals.  Primary  and  secondary  smelters 
qualify  for  the  exemption. 

(g)  Co-fired  combustors.  You  are 
exempt  from  this  subpart  if  you  meet 
four  requirements: 


(1)  Your  unit  has  a  federally 
enforceable  permit  limiting  the 
combustion  of  municipal  solid  waste  to 
30  percent  of  the  total  fuel  input  by 
weight. 

(2)  You  notify  the  Administrator  that 
the  unit  qualifies  for  the  exemption. 

(3)  You  provide  the  Administrator 
with  a  copy  of  the  federally  enforceable 
permit. 

(4)  You  record  the  weights,  each 
quarter,  of  municipal  solid  waste  and  of 
all  other  fuels  combusted. 

(h)  Plastics/rubber  recycling  units. 
^ou  are  exempt  from  this  subpart  if  you 
meet  four  requirements: 

(1)  Your  pyrolysis/combustion  unit  is 
an  integrated  part  of  a  plastics/rubber 
recycling  unit  as  defined  under 
"Definitions"  (§60.1465). 

(2)  You  record  the  weights,  each 
quarter,  of  plastics,  rubber,  and  rubber 
tires  processed. 

(3)  You  record  the  weights,  each 
quarter,  of  feed  stocks  produced  and 
marketed  from  chemical  plants  and 
petroleum  refineries. 

(4)  You  keep  the  name  and  address  of 
the  purchaser  of  those  feed  stocks. 

(i)  Units  that  combust  fuels  made 
from  products  of  plastics/rubber 
recycling  plants.  You  are  exempt  from 
this  subpart  if  you  meet  two 
requirements: 

(1)  Your  unit  combusts  gasoline, 
diesel  fuel,  jet  fuel,  fuel  oils,  residual 
oil,  refinery  gas,  petroleum  coke, 
liquified  petroleum  gas,  propane,  or 
butane  produced  by  chemical  plants  or 
petroleum  refineries  that  use  feedstocks 
produced  by  plastics/rubber  recycling 
units. 

(2)  Your  unit  does  not  combust  any 
other  municipal  solid  waste. 

(j)  Cement  kilns.  You  are  exempt  frtim 
this  subpart  if  your  cement  kiln 
combusts  municipal  solid  waste. 

(k)  Air  curtain  incinerators.  If  your  air 
curtain  incinerator  (see  §  60.1465  for 
definition)  combusts  100  percent  yard 
waste,  you  must  meet  only  the 
requirements  under  "Afr  Curtain 
Incinerators  That  Bum  100  Percent  Yard 
Waste"  (§§60.1435  through  60.1455). 

§60.1025    Do  subpart  E  new  source 
performance  standards  also  apply  to  my 
municipal  waste  combustion  unit? 

If  this  subpart  AAAA  applies  to  your 
municipal  waste  combustion  unit,  then 
subpart  E  of  this  part  does  not  apply  to 
your  municipal  waste  combustion  unit. 

§60.1030    Can  the  Administrator  delegate 
authority  to  enforce  these  Federal  new 
source  performance  standards  to  a  State 
agency? 

Yes,  the  Administrator  can  delegate 
all  authorities  in  all  sections  of  this 
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subpart  to  the  State  for  direct  State 
enforcement. 

§60.1035    How  are  these  new  source 
performance  standards  structured? 
These  new  source  performance 
standards  contain  five  major 
components: 

(a)  Preconstruction  requirements. 

(1)  Materials  separation  plan. 

(2)  Siting  analysis. 

(b)  Good  combustion  practices. 

(1)  Operator  training. 

(2)  Operator  certification. 

(3)  Operating  requirements. 

(c)  Emission  limits. 

(d)  Monitoring  and  stack  testing. 

(e)  Recordkeeping  and  reporting. 

§  60.1040    Do  all  five  components  of  these 
new  source  performance  standards  apply  at 
the  same  time? 

No,  you  must  meet  the 
preconstruction  requirements  before 
you  conunence  construction  of  the 
municipal  waste  combustion  unit.  After 
the  municipal  waste  combustion  unit 
begins  operation,  you  must  meet  all  of 
the  good  combustion  practices,  emission 
limits,  monitoring,  stack  testing,  and 
most  recordkeeping  and  reporting 
requirements. 

§  50.1 045    Are  there  different 
subcategories  of  small  municipal  waste 
combustion  units  within  this  subpart? 

(a)  Yes,  this  subpart  subcategorizes 
small  municipal  waste  combustion  units 
into  two  groups  based  on  the  aggregate 
capacity  of  the  municipal  waste 
combustion  plant  as  follows: 

(1)  Class  I  Units.  Class  I  units  are 
small  mimicipal  waste  combustion  units 
that  are  located  at  municipal  waste 
combustion  plants  with  an  aggregate 
plant  combustion  capacity  greater  than 
250  tons  per  day  of  municipal  solid 
waste.  (See  the  definition  of  "municipal 
waste  combustion  plant  capacity"  in 

§  60.1465  for  specification  of  which 
units  at  a  plant  are  included  in  the 
aggregate  capacity  calculation.) 

(2)  Class  II  Units.  Class  II  units  are 
small  municipal  waste  combustion  units 
that  are  located  at  municipal  waste 
combustion  plants  with  an  aggregate 
plant  combustion  capacity  less  than  or 
equal  to  250  tons  per  day  of  municipal 
solid  waste.  (See  the  definition  of 
"municipal  waste  combustion  plant 
capacity"  in  §60.1465  for  specification 
of  which  units  at  a  plant  are  included 

in  the  aggregate  capacity  calculation.) 

(b)  The  requirements  for  Class  I  and 
Class  n  units  are  identical  except  for 
two  items: 

(1)  Class  I  units  have  a  nitrogen 
oxides  emission  limit.  Class  II  units  do 
not  have  a  nitrogen  oxides  emission 
limit  (see  Table  1  of  this  subpart). 


Additionally,  Class  I  units  have 
continuous  emission  monitoring, 
recordkeeping,  and  reporting 
requirements  for  nitrogen  oxides. 

(2)  Class  II  units  are  eligible  for  the 
reduced  testing  option  provided  in 
§60.1305. 

Preconstruction  Requirements: 
Materials  Separation  Plan 

§60.1050    Who  must  submit  a  materials 
separation  plan? 

(a)  You  must  prepare  a  materials 
separation  plan  for  your  municipal 
waste  combustion  unit  if  you  commence 
construction  of  a  new  small  municipal 
waste  combustion  unit  after  December 
6,  2000. 

(b)  If  you  commence  construction  of 
your  mimicipal  waste  combustion  unit 
after  August  30,  1999  but  before 
December  6,  2000,  you  are  not  required 
to  prepare  the  materials  separation  plan 
specified  in  this  subpart. 

(c)  You  must  prepare  a  materials 
separation  plan  if  you  are  required  to 
submit  an  initial  application  for  a 
construction  permit,  under  40  CFR  part 
51,  subpart  I,  or  part  52,  as  applicable, 
for  the  reconstruction  or  modification  of 
your  municipal  waste  combustion  unit. 

§60.1055    What  is  a  materials  separation 
plan? 

The  plan  identifies  a  goal  and  an 
approach  for  separating  certain 
components  of  municipal  solid  waste 
for  a  given  service  area  prior  to  waste 
combustion  and  making  them  available 
for  recycling. 

§60.1060    What  steps  must  I  complete  for 
my  materials  separation  plan? 

(a)  For  your  materials  separation  plan, 
you  must  complete  nine  steps: 

(1)  Prepare  a  draft  materials 
separation  plan. 

(2)  Make  your  draft  plan  available  to 
the  public. 

(3)  Hold  a  public  meeting  on  your 
draft  plan. 

(4)  Prepare  responses  to  public 
comments  received  during  the  public 
comment  period  on  your  draft  plan. 

(5)  Prepare  a  revised  materials 
separation  plan. 

(6)  Discuss  the  revised  plan  at  the 
public  meeting  for  review  of  the  siting 
analysis. 

(7)  Prepare  responses  to  public 
comments  received  on  your  revised 
plan. 

(8)  Prepare  a  final  materials 
separation  plan. 

(9)  Submit  the  final  materials 
separation  plan. 

(b)  You  may  use  analyses  conducted 
under  the  requirements  of  40  CFR  part 
51,  subpart  I,  or  part  52,  to  comply  with 


some  of  the  materials  separation 
requirements  of  this  subpart. 

§60.1065    What  must  I  include  in  my  draft 
materials  separation  plan? 

(a)  You  must  prepare  and  submit  a 
draft  materials  separation  plan  for  your 
municipal  waste  combustion  unit  and 
its  service  area. 

(b)  Youi  draft  materials  separation 
plan  must  identify  a  goal  and  an 
approach  for  separating  certain 
components  of  municipal  solid  waste 
for  a  given  service  areja  prior  to  waste 
combustion  and  making  them  available 
for  recycling.  A  materials  separation 
plan  may  include  such  elements  as 
dropoff  facilities,  buy-back  or  deposit- 
return  incentives,  programs  for  curbside 
pickup,  and  centralized  systems  for 
mechanical  separation. 

(c)  Your  materials  separation  plan 
may  include  different  goals  or 
approaches  for  different  subareas  in  the 
service  area. 

(d)  Your  materials'separation  plan 
may  exclude  materials  separation 
activities  for  certain  subareas  or,  if 
warranted,  the  entire  service  area. 

§  60.1 070    How  do  I  make  my  draft 
materials  separation  plan  available  to  the 
public? 

(a)  Distribute  your  draft  materials 
separation  plan  to  the  main  public 
libraries  in  the  area  where  you  will 
construct  the  municipal  waste 
combustion  xmit. 

(b)  Publish  a  notice  of  a  public 
meeting  in  the  main  newspapers  that 
serve  two  areas: 

(1)  The  area  where  you  will  construct 
the  municipal  waste  combustion  imit. 

(2)  The  areas  where  the  waste  that 
your  municipal  waste  combustion  unit 
combusts  will  be  collected. 

(c)  Include  six  items  in  yoiu  notice  of 
the  public  meeting: 

(1)  The  date  of  tne  public  meeting. 

(2)  The  time  of  the  public  meeting. 

(3)  The  location  of  the  public  meeting. 

(4)  The  location  of  the  public  libraries 
where  the  public  can  find  your 
materials  separation  plan.  Include  the 
normal  business  hours  of  each  library. 

(5)  An  agenda  of  the  topics  that  will 
be  discussed  at  the  public  meeting. 

(6)  The  beginning  and  ending  dates  of 
the  public  comment  period  on  your 
draft  materials  separation  plan. 

§60.1075    When  must  I  accept  comments 
on  the  materials  separation  plan? 

(a)  You  must  accept  verbal  comments 
at  the  public  meeting. 

(b)  You  must  accept  written 
comments  anytime  during  the  period 
that  begins  on  the  date  the  document  is 
distributed  to  the  main  public  libraries 
and  ends  30  days  after  the  date  of  the 
public  meeting. 
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§  60.1 080    Where  and  when  must  I  hold  a 
public  meeting  on  my  draft  materials 
separation  plan? 

(a)  You  must  hold  a  public  meeting 
and  accept  comments  on  your  draft 
materials  separation  plan. 

(b)  You  must  hold  the  public  meeting 
in  the  county  where  you  will  construct 
the  municipal  waste  combustion  unit. 

(c)  You  must  schedule  the  public 
meeting  to  occur  at  least  30  days  after 
you  make  your  dreift  materials 
separation  plan  available  to  the  public. 

(d)  You  may  combine  the  public 
meeting  with  any  other  public  meeting 
required  as  part  of  any  other  Federal, 
State,  or  local  permit  review.  However, 
you  may  not  combine  it  with  the  public 
meeting  required  for  the  siting  analysis 
under  "Preconstruction  Requirements: 
Siting  Analysis"  (§60.1140). 

(e)  You  are  encoiu-aged  to  address 
eight  topics  at  the  public  meeting  for 
your  draft  materials  separation  plan: 

(1)  Expected  size  of  the  service  area 
for  your  municipal  waste  combustion 
unit. 

(2)  Amount  of  waste  you  will  collect 
in  the  service  area. 

(3)  Types  and  estimated  amounts  of 
materials  proposed  for  separation. 

(4)  Methods  proposed  for  materials 
separation. 

(5)  Amoimt  of  residual  waste  for 
disposal. 

(6)  Alternate  disposal  methods  for 
handling  the  residual  waste. 

(7)  Where  your  responses  to  public 
comments  on  the  draft  materials 
separation  plan  will  be  available  for 
inspection. 

(8)  Where  your  revised  materials 
separation  plan  will  be  available  for 
inspection. 

(f)  You  must  prepare  a  transcript  of 
the  public  meeting  on  your  draft 
materials  separation  plan. 

§  60. 1 085    What  must  I  do  with  any  public 
comments  I  receive  during  the  public 
comment  period  on  my  draft  materials 
separation  plan? 

You  must  do  three  steps: 

(a)  Prepare  written  responses  to  any 
public  comments  you  received  during 
the  public  comment  period.  Summarize 
the  responses  to  public  comments  in  a 
document  that  is  separate  ft'om  your 
revised  materials  separation  plan. 

(b)  Make  the  conunent  response 
document  available  to  the  public  in  the 
service  area  where  you  will  construct 
your  municipal  waste  combustion  unit. 
You  must  distribute  the  document  at 
least  to  the  main  public  libraries  used  to 
aimounce  the  public  meeting. 

(c)  Prepare  a  revised  materials 
separation  plan  for  the  municipal  waste 
combustion  imit  that  includes,  as 


appropriate,  changes  made  in  response 
to  any  public  comments  you  received 
during  the  public  comment  period. 

§  60.1 090    What  must  I  do  with  my  revised 
materials  separation  plan? 

You  must  do  two  tasks: 

(a)  As  specified  under  "Reporting" 
(§  60.1375),  submit  five  items  to  the 
Administrator  by  the  date  you  submit 
the  application  for  a  construction  permit 
imder  40  CFR  part  51,  subpart  I,  or  part 
52.  (If  you  are  not  required  to  submit  an 
application  for  a  construction  permit 
under  40  CFR  part  51,  subpart  I,  or  part 
52,  submit  five  items  to  the 
Administrator  by  the  date  of  yovu  notice 
of  construction  under  §  60.1380): 

(1)  Your  draft  materials  separation 
plan. 

(2)  Your  revised  materials  separation 
plan. 

(3)  Your  notice  of  the  public  meeting 
for  your  draft  materials  separation  plan. 

(4)  A  transcript  of  the  public  meeting 
on  your  draft  materials  separation  plan. 

(5)  The  document  that  summarizes 
your  responses  to  the  public  comments 
you  received  during  the  public 
comment  period  on  your  draft  materials 
separation  plan. 

(b)  Make  yoiu  revised  materials 
separation  plan  available  to  the  public 
as  part  of  the  siting  analysis  procedures 
imder  "Preconstruction  Requirements: 
Siting  Analysis"  (§60.1130). 

§  60.1 095  What  must  I  include  in  the  public 
meeting  on  my  revised  materials  separation 
plan? 

As  part  of  the  public  meeting  for 
review  of  the  siting  analysis,  as 
specified  under  "Preconstruction 
Requirements:  Siting  Analysis" 
(§  60.1140),  you  must  discuss  two  areas: 

(a)  Differences  between  your  revised 
materials  separation  plan  and  your  draft 
materials  separation  plan  discussed  at 
the  first  public  meeting  (§60.1080). 

(b)  Questions  about  your  revised 
materials  separation  plan. 

§  60.1 1 00    What  must  I  do  with  any  public 
comments  I  receive  on  my  revised  materials 
separation  plan? 

(a)  Prepare  written  responses  to  any 
public  comments  and  include  them  in 
the  document  that  summarizes  your 
responses  to  public  comments  on  the 
siting  analysis. 

(b)  Prepare  a  final  materials 
separation  plan  that  includes,  as 
appropriate,  changes  made  in  response 
to  any  public  comments  you  received  on 
your  revised  materials  separation  plan. 

§60.1105    How  do  I  sutMTtit  my  final 
materials  separation  plan? 

As  specified  under  "Reporting" 
(§60.1380),  submit  your  final  materials 


separation  plan  to  the  Administrator  as 
part  of  the  notice  of  construction  for  the 
municipal  waste  combustion  unit. 

Preconstruction  Requirements:  Siting 
Analysis 

§60.1110    Who  must  submH  a  siting 
analysis? 

(a)  You  must  prepare  a  siting  analysis 
if  you  commence  construction  of  a  small 
municipal  waste  combustion  unit  after 
December  6,  2000. 

(b)  If  you  commence  construction  on 
your  municipal  waste  combustion  unit 
after  August  30,  1999,  but  before 
December  6,  2000,  you  are  not  required 
to  prepare  the  siting  analysis  specified 
in  this  subpart. 

(c)  You  must  prepare  a  siting  analysis 
if  you  are  required  to  submit  an  initial 
application  for  a  construction  permit, 
under  40  CFR  part  51,  subpart  I,  or  part 
52,  as  applicable,  for  the  reconstruction 
or  modification  of  your  municipal  waste 
combustion  imit. 

§60.1115    What  is  a  siting  analysis? 

The  siting  analysis  addresses  how 
your  municipal  waste  combustion  unit 
affects  ambient  air  quality,  visibility, 
soils,  vegetation,  and  other  relevant 
factors.  The  analysis  can  be  used  to 
determine  whether  the  benefits  of  your 
proposed  facility  significantly  outweigh 
the  environmental  and  social  costs 
resulting  ft'om  its  location  and 
construction.  The  analysis  must  also 
consider  other  major  industrial  facilities 
near  the  proposed  site. 

§  60.1 1 20    What  steps  must  I  complete  for 
my  siting  analysis? 

(a)  For  your  siting  analysis,  you  must 
complete  five  steps: 

(1)  Prepare  an  analysis. 

(2)  Make  your  analysis  available  to  the 
public. 

(3)  Hold  a  public  meeting  on  your 
analysis. 

(4)  Prepare  responses  to  public 
comments  received  on  your  analysis. 

(5)  Submit  your  analysis. 

(b)  You  may  use  analyses  conducted 
under  the  requirements  of  40  CFR  part 
51,  subpart  I,  or  part  52,  to  comply  with 
some  of  the  siting  analysis  requirements 
of  this  subpart. 

§  60.1 1 25    What  must  I  include  in  my  siting 
analysis? 

(a)  Include  an  analysis  of  how  your 
municipal  waste  combustion  unit  affects 
four  areas: 

(1)  Ambient  air  quality. 

(2)  Visibility. 

(3)  Soils. 

(4)  Vegetation. 

(h)  Include  an  analysis  of  alternatives 
for  controlling  air  pollution  that 
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minimize  potential  risks  to  the  public 
health  and  the  environment. 

§  60. 1 1 30    How  do  I  make  my  siting 
analysis  available  to  the  public? 

(a)  Distribute  yom-  siting  analysis  and 
revised  materials  separation  plan  to  the 
main  public  libraries  in  the  area  where 
you  will  construct  your  municipal  waste 
combustion  unit. 

(b)  Publish  a  notice  of  a  public 
meeting  in  the  main  newspapers  that 
serve  two  areas: 

(1)  The  area  where  you  will  construct 
your  miwicipal  waste  combustion  unit. 

(2)  The  areas  where  the  waste  that 
yoiu  municipal  waste  combustion  unit 
combusts  will  be  collected. 

(c)  Include  six  items  in  your  notice  of 
the  public  meeting: 

(1)  The  date  of  me  public  meeting. 

(2)  The  time  of  the  public  meeting. 

(3)  The  location  of  the  public  meeting. 

(4)  The  location  of  the  public  Ubraries 
where  the  public  can  find  your  siting 
analysis  and  revised  materials 
separation  plan.  Include  the  normal 
business  hours  of  each  library. 

(5)  An  agenda  of  the  topics  that  will 
be  discussed  at  the  public  meeting. 

(6)  The  beginning  and  ending  dates  of 
the  public  comment  period  on  yoiu 
siting  analysis  and  revised  materials 
separation  plan. 

§  60.1 1 35    When  must  I  accept  comments 
on  the  siting  analysis  and  revised  materials 
separation  plan? 

(a)  You  must  accept  verbal  comments 
at  the  public  meeting. 

(b)  You  must  accept  written 
comments  anytime  during  the  period 
that  begins  on  the  date  the  document  is 
distributed  to  the  main  public  libraries 
and  ends  30  days  after  the  date  of  the 
public  meeting. 

§60.1140    Where  and  when  must  I  hold  a 
public  meeting  on  the  siting  analysis? 

(a)  You  must  hold  a  public  meeting  to 
discuss  and  accept  comments  on  your 
siting  analysis  and  your  revised 
materials  separation  plan. 

(b)  You  must  hold  the  public  meeting 
in  the  county  where  you  will  construct 
your  municipal  waste  combustion  unit. 

(c)  You  must  schedule  the  public 
meeting  to  occur  at  least  30  days  after 
you  make  your  siting  analysis  and 
revised  materials  separation  plan 
available  to  the  public. 

(d)  You  must  prepare  a  transcript  of 
the  public  meeting  on  your  siting 
analysis. 

§60.1145    What  must  I  do  with  any  public 
comments  I  receive  during  the  public 
comment  period  on  my  siting  analysis? 
You  must  do  three  things: 
(a)  Prepare  written  responses  to  any 
public  comments  on  your  siting  analysis 


and  the  revised  materials  separation 
plan  you  received  during  the  public 
comment  period.  Summarize  the 
responses  to  public  comments  in  a 
dociunent  that  is  separate  from  youi 
materials  separation  plan  and  siting, 
analysis. 

(b)  Make  the  comment  response 
document  available  to  the  public  in  the 
service  area  where  you  will  construct 
yoiu  municipal  waste  combustion  unit. 
You  must  distribute  the  document  at 
least  to  the  main  public  libraries  used  to 
announce  the  public  meeting  for  the 
siting  analysis. 

(c)  Prepare  a  revised  siting  analysis 
for  the  municipal  waste  combustion 
unit  that  includes,  as  appropriate, 
changes  made  in  response  to  any  public 
comments  you  received  during  the 
public  comment  period. 

§  60.1 1 50    How  do  I  submit  my  siting 
analysis? 

As  specified  under  "Reporting" 
(§  60.1380),  submit  four  items  as  part  of 
the  notice  of  construction: 

(a)  Your  siting  analysis. 

(b)  Your  notice  of  the  public  meeting 
on  your  siting  analysis. 

(c)  A  transcript  of  the  public  meeting 
on  your  siting  analysis. 

(d)  The  document  that  smnmarizes 
your  responses  to  the  public  comments 
you  received  during  the  public 
comment  period. 

Good  Combustion  Practices:  Operator 
Training 

§60.1155    What  types  of  training  must  I 
do? 

There  are  two  types  of  required 
training: 

(a)  Training  of  operators  of  municipal 
waste  combustion  units  using  the  U.S. 
Environmental  Protection  Agency  (EPA) 
or  a  State-approved  training  course. 

(b)  Training  of  plant  personnel  using 
a  plant-specific  training  course. 

§60.1 160    Who  must  complete  the  operator 
training  course?  By  when? 

(a)  Three  types  of  employees  must 
complete  the  EPA  or  State-approved 
operator  training  course: 

(1)  Chief  facility  operators. 

(2)  Shift  supervisors. 

(3)  Control  room  operators. 

(b)  Those  employees  must  complete 
the  operator  training  course  by  the  later 
of  three  dates: 

(1)  Six  months  after  your  mimicipal 
waste  combustion  unit  initial  startup. 

(2)  December  6,  2001. 

(3)  The  date  before  an  employee 
assumes  responsibilities  that  affect 
operation  of  the  municipal  waste 
combustion  unit. 


§  60.1 165    Who  must  complete  the  plant- 
specific  training  course? 

All  employees  with  responsibilities 
that  affect  how  a  municipal  waste 
combustion  unit  operates  must 
complete  the  plant-specific  training 
course.  Include  at  least  six  types  of 
employees: 

(a)  Chief  facility  operators. 

(b)  Shift  supervisors. 

(c)  Control  room  operators. 

(d)  Ash  handlers. 

(e)  Maintenance  personnel. 

(f)  Crane  or  load  handlers. 

§  60.1 1 70    What  plant-specific  training 
must  I  provide? 

For  plant-specific  training,  you  must 
do  four  things: 

(a)  For  training  at  a  particular  plant, 
develop  a  specific  operating  manual  for 
that  plant  by  the  later  of  two  dates: 

(1)  Six  months  after  yoiu-  municipal 
waste  combustion  unit  initial  startup. 

(2)  December  6,  2001. 

(b)  Establish  a  program  to  review  the 
plant-specific  operating  manual  with 
people  whose  responsibilities  affect  the 
operation  of  your  municipal  waste 
combustion  unit.  Complete  the  initial 
review  by  the  later  of  three  dates: 

(1)  Six  months  after  your  municipal 
waste  combustion  imit  initial  startup. 

(2)  December  6,  2001. 

(3)  The  date  before  an  employee 
assumes  responsibilities  that  affect 
operation  of  the  mimicipal  waste 
combustion  unit. 

(c)  Update  your  manual  annually. 

(d)  Review  your  manual  with  staff 
annually. 

§60.1175    What  information  must  I  include 
in  the  plant-specific  operating  manual? 

You  must  include  11  items  in  the 
operating  manual  for  your  plant: 

(a)  A  simamary  of  all  applicable 
requirements  in  this  subpart. 

(b)  A  description  of  the  basic 
combustion  principles  that  apply  to 
municipal  waste  combustion  units. 

(c)  Procedures  for  receiving,  handling, 
and  feeding  municipal  solid  waste. 

(d)  Procedures  to  be  followed  during 
periods  of  startup,  shutdown,  and 
malfunction  of  the  municipal  waste 
combustion  unit. 

(e)  Procedures  for  maintaining  a 
proper  level  of  combustion  air  supply. 

(f)  Procedures  for  operating  the 
municipal  waste  combustion  unit  in 
compliance  with  the  requirements 
contained  in  this  subpart. 

(g)  Procedures  for  responding  to 
periodic  upset  or  off-specification 
conditions. 

(h)  Procedures  for  minimizing 
carryover  of  particulate  matter, 
(i)  Procedures  for  handling  ash. 
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(j)  Procedures  for  monitoring 
emissions  from  the  mimicipal  waste 
combustion  unit. 

(k)  Procedures  for  recordkeeping  and 
reporting. 

§  60. 1 1 80    Where  must  I  keep  the  plant- 
specific  operating  manual? 

You  must  keep  your  operating  manual 
in  an  easily  accessible  location  at  your 
plant.  It  must  be  available  for  review  or 
inspection  by  all  employees  who  must 
review  it  and  by  the  Administrator. 

Good  Combustion  Practices:  Operator 
Certification 

§  60. 1 1 85    What  types  of  operator 
certification  must  the  chief  facility  operator 
and  shift  supervisor  obtain  and  by  when 
must  they  obtain  it? 

(a)  Each  chief  facility  operator  and 
shift  supervisor  must  obtain  and  keep  a 
current  provisional  operator 
certification  from  the  American  Society 
of  Mechanical  Engineers  (QRO-1-1994) 
(incorporated  by  reference  in 

§  60.17(h)(1))  or  a  current  provisional 
operator  certification  from  your  State 
certification  program. 

(b)  Each  chief  facility  operator  and 
shift  supervisor  must  obtain  a 
provisional  certification  by  the  later  of 
three  dates: 

(1)  Six  months  after  the  municipal 
waste  combustion  unit  initial  startup. 

(2)  December  6,  2001. 

(3)  Six  months  after  they  transfer  to 
the  municipal  waste  combustion  unit  dr 
6  months  after  they  are  hfred  to  work  at 
the  municipal  waste  combustion  unit. 

(c)  Each  chief  facility  operator  and 
shift  supervisor  must  take  one  of  three 
actions: 

(1)  Obtain  a  full  certification  from  the 
American  Society  of  Mechanical 
Engineers  or  a  State  certification 
program  in  your  State. 

(2)  Schedule  a  full  certification  exam 
with  the  American  Society  of 
Mechanical  Engineers  {QRO-1-1994) 
(incorporated  by  reference  in 

§  60.17(h)(1)). 

(3)  Schedule  a  full  certification  exam 
with  your  State  certification  program. 

(d)  The  chief  facility  operator  and 
shift  supervisor  must  obtain  the  full 
certification  or  be  scheduled  to  take  the 
certification  exam  by  the  later  of  three 
dates: 

(1)  Six  months  after  the  municipal 
waste  combustion  unit  initial  startup. 

(2)  December  6,  2001. 

(3)  Six  months  after  they  transfer  to 
the  municipal  waste  combustion  unit  or 
6  months  after  they  are  hired  to  work  at 
the  municipal  waste  combustion  unit. 


§60.1 190    After  the  required  date  for 
operator  certification,  who  may  operate  the 
municipal  waste  combustion  unit? 

After  the  required  date  for  full  or 
provisional  certifications,  you  must  not 
operate  your  municipal  waste 
combustion  unit  unless  one  of  four 
employees  is  on  duty: 

(a)  A  fully  certified  chief  facility 
operator. 

(b)  A  provisionally  certified  chief 
facility  operator  who  is  scheduled  to 
take  the  full  certification  exam. 

(c)  A  fully  certified  shift  supervisor. 

(d)  A  provisionally  certified  shift 
supervisor  who  is  scheduled  to  take  the 
full  certification  exam. 

§  60.1 1 95    What  if  all  the  certified  operators 
must  be  temporarily  offsite? 

If  the  certified  chief  facility  operator 
and  certified  shift  supervisor  both  are 
unavailable,  a  provisionally  certified 
control  room  operator  at  the  mimicipal 
waste  combustion  unit  may  fulfill  the 
certified  operator  requirement. 
Depending  on  the  length  of  time  that  a 
certified  chief  facility  operator  and 
certified  shift  supervisor  are  away,  you 
must  meet  one  of  three  criteria: 

(a)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  both  offsite  for  12  hours  or  less,  and 
no  other  certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator. 

(b)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  12  hours,  but 
for  2  weeks  or  less,  and  no  other 
certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator.  However,  you  must 
record  the  period  when  the  certified 
chief  facility  operator  and  certified  shift 
supervisor  are  offsite  emd  include  that 
information  in  the  aimual  report  as 
specified  under  §60.1410(1). 

(c)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  2  weeks,  and 
no  other  certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator.  However,  you  must  take 
two  actions: 

(1)  Notify  the  Administrator  in 
writing.  In  the  notice,  state  what  caused 
the  absence  and  what  you  are  doing  to 
ensure  that  a  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
onsite. 

(2)  Submit  a  status  report  and 
corrective  action  summary  to  the 


Administrator  every  4  weeks  following 
the  initial  notification.  If  the 
Administrator  notifies  you  that  your 
status  report  or  corrective  action 
summary  is  disapproved,  the  municipal 
waste  combustion  unit  may  continue 
operation  for  90  days,  but  then  must 
cease  operation.  If  corrective  actions  are 
taken  in  the  90-day  period  such  that  the 
Administrator  withdraws  the 
disapproval,  municipal  waste 
combustion  unit  operation  may 
continue. 

Good  Combustion  Practices:  Operating 
Requirements 

§  60.1 200    What  are  the  operating  practice 
requirements  for  my  municipal  waste 
combustion  unit? 

(a)  You  must  not  operate  your 
municipal  waste  combustion  unit  at 
loads  greater  than  110  percent  of  the 
maximum  demonstrated  load  of  the 
municipal  waste  combustion  unit  (4- 
hour  block  average),  as  specified  under 
"Definitions"  (§60.1465). 

(b)  You  must  not  operate  your 
municipal  waste  combustion  unit  so 
that  the  temperature  at  the  inlet  of  the 
particulate  matter  control  device 
exceeds  1 7°C  above  the  maximum 
demonstrated  temperature  of  the 
particulate  matter  control  device  (4-hour 
block  average),  as  specified  under 
"Definitions"  (§60.1465). 

(c)  If  your  municipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  you  must  maintain  an  8-hour 
block  average  carbon  feed  rate  at  or 
above  the  highest  average  level 
established  during  the  most  recent 
dioxins/furans  or  mercury  test. 

(d)  If  your  municipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furansor  mercury 
emissions,  you  must  evaluate  total 
carbon  usage  for  each  calendar  quarter. 
The  total  amount  of  carbon  purchased 
and  delivered  to  your  municipal  waste 
combustion  plant  must  be  at  or  above 
the  required  quarterly  usage  of  carbon. 
At  your  option,  you  may  choose  to 
evaluate  required  quarterly  carbon  usage 
on  a  municipal  waste  combustion  unit 
basis  for  each  individual  municipal 
waste  combustion  unit  at  your  plant. 
Calculate  the  required  quarterly  usage  of 
carbon  using  equation  4  or  5  in 
§60.1460(f}. 

(e)  Your  municipal  waste  combustion 
unit  is  exempt  from  Umits  on  load  level, 
temperature  at  the  inlet  of  the 
particulate  matter  control  device,  and 
carbon  feed  rate  during  any  of  five 
situations: 

(1)  During  your  annual  tests  for 
dioxins/furans. 
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(2)  During  your  annual  mercury  tests 
(for  carbon  feed  rate  requirements  only). 

(3)  During  the  2  weeks  preceding  your 
annual  tests  for  dioxins/furans. 

(4)  During  the  2  weeks  preceding  your 
annual  mercury  tests  (for  carbon  feed 
rate  requirements  only). 

(5)  Whenever  the  Administrator  or 
delegated  State  authority  permits  you  to 
do  any  of  five  activities: 

(i)  Evaluate  system  performance. 

(ii)  Test  new  technology  or  control 
technologies. 

(iii)  Perform  diagnostic  testing. 

(iv)  Perform  other  activities  to 
improve  the  performance  of  yoiu' 
municipal  waste  combustion  unit. 

(v)  Perform  other  activities  to  advance 
the  state  of  the  art  for  emission  controls 
for  your  municipal  waste  combustion 
unit. 

§  60.1 205    What  happens  to  the  operating 
requirements  during  periods  of  startup, 
shutdown,  and  malfunction? 

(a)  The  operating  requirements  of  this 
subpart  apply  at  all  times  except  during 
periods  of  municipal  waste  combustion 
unit  startup,  shutdovirn,  or  malfunction. 

(b)  Each  startup,  shutdown,  or 
malfunction  must  not  last  for  longer 
than  3  hoiu-s. 

Emission  Limits 

§60.1210    What  pollutants  are  regulated  by 
this  subpart? 

Eleven  pollutants,  in  foiu  groupings, 
are  regulated: 

(a)  Organics.  Dioxins/furans. 

(b)  Metals. 

(1)  Cadmium. 

(2)  Lead. 

(3)  Mercury. 

(4)  Opacity. 

(5)  Particulate  matter. 

(c)  Acid  gases. 

(1)  Hydrogen  chloride. 

(2)  Nitrogen  oxides. 

(3)  Sulfur  dioxide. 

(d)  Other. 

(1)  Carbon  monoxide. 

(2)  Fugitive  ash. 

§  60.1 21 5    What  emission  limits  must  I 
meet?  By  when? 

You  must  meet  the  emission  limits 
specified  in  Tables  1  and  2  of  this 
subpart.  You  must  meet  the  limits  60 
days  after  yoxii  mimicipal  waste 
combustion  unit  reaches  the  maximum 
load  level  but  no  later  than  180  days 
after  its  initial  startup. 

§  60.1 220    What  happens  to  the  emission 
limits  during  periods  of  startup,  shutdown, 
and  malfunction? 

(a)  The  emission  limits  of  this  subpart 
apply  at  all  times  except  during  periods 
of  miuiicipal  waste  combustion  unit 
startup,  shutdown,  or  malfunction. 


(b)  Each  startup,  shutdown,  or 
malfunction  must  not  last  for  longer 
than  3  hours. 

(c)  A  maximum  of  3  hours  of  test  data 
can  be  dismissed  fi-om  compliance 
calculations  during  periods  of  startup, 
shutdown,  or  malfunction. 

(d)  During  startup,  shutdown,  or 
malfunction  periods  longer  than  3 
hours,  emissions  data  cannot  be 
discarded  fi^om  compliance  calculations 
and  all  provisions  under  §  60.11(d) 
apply. 

Continuous  Emission  Monitoring 

§  60.1 225    What  types  of  continuous 
emission  monitoring  must  I  perform? 

To  continuously  monitor  emissions, 
you  must  perform  four  tasks: 

(a)  Install  continuous  emission 
monitoring  systems  for  certain  gaseous 
pollutants. 

(b)  Make  sure  your  continuous 
emission  monitoring  systems  are 
operating  correctly. 

(c)  Make  sure  you  obtain  the 
minimiun  amoimt  of  monitoring  data. 

(d)  Install  a  continuous  opacity 
monitoring  system. 

§  60.1 230    What  continuous  emission 
monitoring  systems  must  I  install  for 
gaseous  pollutants? 

(a)  You  must  install,  cali"brate, 
maintain,  and  operate  continuous 
emission  monitoring  systems  for  oxygen 
(or  carbon  dioxide),  sulfur  dioxide,  and 
carbon  monoxide.  If  you  operate  a  Class 
I  municipal  waste  combustion  unit,  you 
must  also  install,  calibrate,  maintain, 
and  operate  a  continuous  emission 
monitoring  system  for  nitrogen  oxides. 
Install  the  continuous  emission 
monitoring  systems  for  sulfur  dioxide, 
nitrogen  oxides,  and  oxygen  (or  carbon 
dioxide)  at  the  outlet  of  the  air  pollution 
control  device. 

(b)  You  must  install,  evaluate,  and 
operate  each  continuous  emission 
monitoring  system  according  to  the 
"Monitoring  Requirements"  in  §  60.13. 

(c)  You  must  monitor  the  oxygen  (or 
carbon  dioxide)  concentration  at  each 
location  where  you  monitor  sulfur 
dioxide  and  carbon  monoxide. 
Additionally,  if  you  operate  a  Class  I 
municipal  waste  combustion  unit,  you 
must  also  monitor  the  oxygen  (or  carbon 
dioxide)  concentration  at  the  location 
where  you  monitor  nitrogen  oxides. 

(d)  You  may  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas.  If  you  choose  to  monitor  carbon 
dioxide,  then  an  oxygen  monitor  is  not 
required,  and  you  must  follow  the 
requirements  in  §  60.1255. 

(e)  If  you  choose  to  demonstrate 
compliance  by  monitoring  the  percent 
reduction  of  sulfur  dioxide,  you  must 


also  install  continuous  emission 
monitoring  systems  for  sulfur  dioxide 
and  oxygen  (or  carbon  dioxide)  at  the 
inlet  of  the  air  pollution  control  device. 

(f)  If  you  prefer  to  use  an  alternative 
sulfur  dioxide  monitoring  method,  such 
as  parametric  monitoring,  or  cannot 
monitor  emissions  at  the  inlet  of  the  air 
pollution  control  device  to  determine 
percent  reduction,  you  can  apply  to  the 
Administrator  for  approval  to  use  an 
alternative  monitoring  method  under 
§60.13(i). 

§  60.1 235    How  are  the  data  from  the 
continuous  emission  monitoring  systems 
used? 

You  must  use  data  from  the 
continuous  emission  monitoring 
systems  for  sulfur  dioxide,  nitrogen 
oxides,  and  carbon  monoxide  to 
demonstrate  continuous  compliance 
with  the  emission  limits  specified  in 
Tables  1  and  2  of  this  subpart.  To 
demonstrate  compliance  for  dioxins/ 
furans,  cadmium,  lead,  mercury, 
particulate  matter,  opacity,  hydrogen 
chloride,  and  fugitive  ash,  see  §  60.1290. 

§60.1240    How  do  I  make  sure  my 
continuous  emission  monitoring  systems 
are  operating  correctly? 

(a)  Conduct  initial,  daily,  quarterly, 
and  annual  evaluations  of  your 
continuous  emission  monitoring 
systems  that  measure  oxygen  (or  carbon 
dioxide),  sulfur  dioxide,  nitrogen  oxides 
(Class  I  municipal  waste  combustion 
rniits  only),  and  carbon  monoxide. 

(b)  Complete  your  initial  evaluation  of 
the  continuous  emission  monitoring 
systems  within  60  days  after  your 
municipal  waste  combustion  xuiit 
reaches  the  maximum  load  level  at 
which  it  will  operate,  but  no  later  than 
180  days  after  its  initial  startup. 

(c)  For  initial  and  annual  evaluations, 
collect  data  concurrently  (or  within  30 
to  60  minutes)  using  your  oxygen  (or 
carbon  dioxide)  continuous  emission 
monitoring  system,  your  sulfur  dioxide, 
nitrogen  oxides,  or  carbon  monoxide 
continuous  emission  monitoring 
systems,. as  appropriate,  and  the 
appropriate  test  methods  specified  in 
Table  3  of  this  subpart.  Collect  the  data 
during  each  initial  and  annual 
evaluation  of  yoiu  continuous  emission 
monitoring  systems  following  the 
applicable  performance  specifications  in 
appendix  B  of  this  part.  Table  4  of  this 
subpart  shows  the  performance 
specifications  that  apply  to  each 
continuous  emission  monitoring  system. 

(d)  Follow  the  quality  assurance 
procedures  in  Procedure  1  of  appendix 
F  of  this  part  for  each  continuous 
emission  monitoring  system.  The 
procedures  include  daily  calibration 


drift  and  quarterly  accuracy 
determinations. 

§60.1245    Am  I  exempt  from  any  appendix 
B  or  appendix  F  requirements  to  evaluate 
continuous  emission  monitoring  systems? 

Yes,  the  accuracy  tests  for  youi  sulfur 
dioxide  continuous  emission 
monitoring  system  require  you  to  also 
evaluate  yoiu-  oxygen  (or  carbon 
dioxide)  continuous  emission 
monitoring  system.  Therefore,  your 
oxygen  (or  carbon  dioxide)  continuous 
emission  monitoring  system  is  exempt 
from  two  requirements: 

(a)  Section  2.3  of  Performance 
Specification  3  in  appendix  B  of  this 
part  (relative  accuracy  requirement). 

(b)  Section  5.1.1  of  appendix  F  of  this 
part  (relative  accuracy  test  audit). 

§  60.1 250    What  Is  my  schedule  for 
evaluating  continuous  emission  monitoring 
systems? 

(a)  Conduct  annual  evaluations  of 
your  continuous  emission  monitoring 
systems  no  more  than  1 3  months  after 
the  previous  evaluation  was  conducted. 

(b)  Evaluate  your  continuous  emission 
monitoring  systems  daily  and  quarterly 
as  specified  in  appendix  F  of  this  part. 

§60.1255    What  must  I  do  if  I  choose  to 
monitor  carbon  dioxide  instead  of  oxygen 
as  a  diluent  gas? 

You  must  establish  the  relationship 
between  oxygen  and  carbon  dioxide 
diu-ing  the  initial  evaluation  of  your 
continuous  emission  monitoring 
systems.  You  may  reestablish  the 
relationship  during  annual  evaluations. 
To  establish  the  relationship  use  three 
procediu-es: 

(a)  Use  EPA  Reference  Method  3A  or 
3B  in  appendix  A  of  this  part  to 
determine  oxygen  concentration  at  the 
location  of  your  carbon  dioxide  monitor. 

(b)  Conduct  at  least  three  test  runs  for 
oxygen.  Make  sure  each  test  nm 
represents  a  1-hour  average  and  that 
sampling  continues  for  at  least  30 
minutes  in  each  hour. 

(c)  Use  the  fuel-factor  equation  in  EPA 
Reference  Method  3B  in  appendix  A  of 
this  part  to  determine  the  relationship 
between  oxygen  and  carbon  dioxide. 

§60.1260    What  Is  the  minimum  amount  of 
monitoring  data  I  must  collect  with  my 
continuous  emission  monitoring  systems 
and  is  the  data  collection  requirement 
enforceable? 

(a)  Where  continuous  emission 
monitoring  systems  are  required,  obtain 
1-hour  arithmetic  averages.  Make  sure 
the  averages  for  sulfur  dioxide,  nitrogen 
oxides,  and  carbon  monoxide  are  in 
parts  per  million  by  dry  volume  at  7 
percent  oxygen  (or  the  equivalent 
carbon  dioxide  level).  Use  the  1-hour 


averages  of  oxygen  (or  carbon  dioxide) 
data  fttjm  your  continuous  emission 
monitoring  systwn  to  determine  the 
actual  oxygen  (or  carbon  dioxide)  level 
and  to  calcidate  emissions  at  7  percent 
oxygen  (or  the  equivalent  carbon 
dioxide  level). 

(b)  Obtain  at  least  two  data  points  per 
hour  in  order  to  calculate  a  vjJid  1-hour 
arithmetic  average.  Section  60.13(e)(2) 
requires  yoiu'  continuous  emission 
monitoring  systems  to  complete  at  least 
one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
15-minute  period. 

(c)  Obtain  valid  1-hour  averages  for  75 
percent  of  the  operating  hours  per  day 
for  90  percent  of  the  operating  days  per 
calendar  quarter.  An  operating  day  is 
any  day  the  unit  combusts  any 
municipal  solid  waste  or  refuse-derived 
ftiel. 

(d)  If  you  do  not  obtain  the  minimimi 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  are  in  violation 
of  the  data  collection  requirement 
regardless  of  the  emission  level 
monitored,  and  you  must  notify  the 
Administrator  according  to  §  60.1410(e). 

(e)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  must  still  use  all 
valid  data  fi"om  the  continuous  emission 
monitoring  systems  in  calculating 
emission  concentrations  and  percent 
reductions  in  accordance  with 
§60.1265. 

§  60.1 265    How  do  I  convert  my  1  -hour 
arithmetic  averages  into  the  appropriate 
averaging  times  and  units? 

(a)  Use  the  equation  in  §  60.1460(a)  to 
calculate  emissions  at  7  percent  oxygen. 

(b)  Use  EPA  Reference  Method  19  in 
appendix  A  of  this  part,  section  4.3,  to 
calcidate  the  daily  geometric  average 
concentrations  of  sulfur  dioxide 
emissions.  If  you  are  monitoring  the 
percent  reduction  of  sulfur  dioxide,  use 
EPA  Reference  Method  19  in  appendix 
A  of  this  part,  section  5.4,  to  determine 
the  daily  geometric  average  percent 
reduction  of  potential  sulfur  dioxide 
emissions. 

(c)  If  you  operate  a  Class  I  municipal 
waste  combustion  unit,  use  EPA 
Reference  Method  19  in  appendix  A  of 
this  part,  section  4.1,  to  calculate  the 
daily  arithmetic  average  for 
concentrations  of  nitrogen  oxides. 

(d)  Use  EPA  Reference  Method  19  in 
appendix  A  of  this  part,  section  4.1,  to 
calcidate  the  4-hour  or  24-hour  daily 
block  averages  (as  applicable)  for 
concentrations  of  carbon  monoxide. 


§60.1270    What  is  r»quir«d  for  my 
continuous  opacity  monitoring  system  and 
how  are  the  data  used? 

(a)  Install,  calibrate,  maintain,  and 
operate  a  continuous  opacity  monitoring 
system. 

(b)  Install,  evaluate,  and  operate  each 
continuous  opacity  monitoring  system 
according  to  §  60 . 1 3 . 

(c)  Complete  an  initial  evaluation  of 
your  continuous  opacity  monitoring 
system  according  to  Performance 
Specification  1  in  appendix  B  of  this 
part.  Complete  the  evaluation  within  60 
days  after  your  municipal  waste 
combustion  unit  reaches  the  maximum 
load  level  at  which  it  will  operate,  but 
no  more  than  180  days  after  its  initial 
startup. 

(d)  Complete  each  annual  evaluation 
of  your  continuous  opacity  monitoring 
system  no  more  than  13  months  after 
the  previous  evaluation. 

.  (e)  Use  tests  conducted  according  to 
EPA  Reference  Method  9  in  appendix  A 
of  this  part,  as  specified  in  §60.1300,  to 
determine  compliance  with  the  opacity 
limit  in  Table  1  of  this  subpart.  The  data 
obtained  ft^om  your  continuous  opacity 
monitoring  system  are  not  used  to 
determine  compliance  with  the  opacity 
limit. 

§  60. 1 275    What  additional  requirements 
must  I  meet  for  tt>e  operation  of  my 
continuous  emission  monitoring  systems 
and  continuous  opacity  monitoring 
system? 

Use  the  required  span  values  and 
applicable  performance  specifications  in 
Table  4  of  this  subpart. 

§60.1280    What  must  I  do  if  any  of  my 
continuous  emission  monitoring  systems 
are  temporarUy  unavailable  to  meet  the  data 
collection  requirements? 

Refer  to  Table  4  of  this  subpart.  It 
shows  alternate  methods  for  collecting 
data  when  systems  malfunction  or  when 
repairs,  calibration  checks,  or  zero  and 
span  checks  keep  you  from  collecting 
the  minimum  amount  of  data. 

Stack  Testing 

§  60.1 285    What  types  of  stack  tests  must 
I  conduct? 

Conduct  initial  and  annual  stack  tests 
to  measure  the  emission  levels  of 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash. 

§  60.1 290    How  are  the  stack  test  data 
used? 

You  must  use  results  of  stack  tests  for 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash  to 
demonstrate  compliance  with  the 
emission  limits  in  Table  1  of  this 


76364       Federal  Reoister/Vol.  65,  No.  235/ Wednesday.  December  6,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  235 /Wednesday.  December  6.  2000 /Rules  and  Regulations       76365 


subpart.  To  demonstrate  compliance  for 
carbon  monoxide,  nitrogen  oxides,  and 
sulfur  dioxide,  see  §  60.1235. 

§  60.1 295    What  schedule  must  I  follow  for 
the  stack  testing? 

(a)  Conduct  initial  stack  tests  for  the 
pollutants  listed  in  §  60.1285  within  60 
days  after  your  municipal  waste 
combustion  unit  reaches  the  maximiun 
load  level  at  which  it  will  operate,  but 
no  later  than  180  days  after  its  initial 
startup. 

(b)  Conduct  annual  stack  tests  for  the 
same  pollutants  after  the  initial  stack 
test.  Conduct  each  annual  stack  test  no 
later  than  13  months  after  the  previous 
stack  test. 

§  60.1 300    What  test  methods  must  I  use  to 
stack  test? 

(a)  Follow  Table  5  of  this  subpart  to 
establish  the  sampling  location  and  to 
determine  pollutant  concentrations, 
number  of  traverse  points,  individual 
test  methods,  and  other  specific  testing 
requirements  for  the  different 
pollutants. 

(b)  Make  sure  that  stack  tests  for  all 
the  pollutants  consist  of  at  least  three 
test  runs,  as  specified  in  §  60.8.  Use  the 
average  of  the  pollutant  emission 
concentrations  from  the  three  test  runs 
to  determine  compliance  with  the 
emission  limits  in  Table  1  of  this 
subpart. 

(c)  Obtain  an  oxygen  (or  carbon 
dioxide)  measurement  at  the  same  time 
as  your  pollutant  measurements  to 
determine  diluent  gas  levels,  as 
specified  in  §60.1230. 

(d)  Use  the  equations  in  §60. 1460(a) 
to  calculate  emission  levels  at  7  percent 
oxygen  (or  an  equivalent  carbon  dioxide 
basis),  the  percent  reduction  in  potential 
hydrogen  chloride  emissions,  and  the 
reduction  efficiency  for  mercury 
emissions.  See  the  individual  test 

lothods  in  Table  5  of  this  subpart  for 
other  required  equations. 

(e)  You  can  apply  to  the 
Administrator  for  approval  imder 

§  60.8(b)  to  use  a  reference  method  with 
minor  changes  in  methodology,  use  an 
equivalent  method,  use  an  alternative 
method  the  results  of  which  the 
Administrator  has  determined  are 
adequate  for  demonstrating  compliance, 
waive  the  requirement  for  a 
performance  test  because  you  have 
demonstrated  by  other  means  that  you 
are  in  compliance,  or  use  a  shorter 
sampling  time  or  smaller  sampling 
volume. 

§60.1305    May  I  conduct  stack  testing  less 
often? 

(a)  You  may  test  less  often  if  you  own 
or  operate  a  Class  II  mimicipal  waste 
combustion  unit  and  if  all  stack  tests  for 


a  given  pollutant  over  3  consecutive 
years  show  you  comply  with  the 
emission  limit.  In  that  case,  you  are  not 
required  to  conduct  a  stack  test  for  that 
pollutant  for  the  next  2  years.  However, 
you  must  conduct  another  stack  test 
within  36  months  of  the  anniversary 
date  of  the  third  consecutive  stack  test 
that  shows  you  comply  with  the 
emission  limit.  Thereafter,  you  must 
perform  stack  tests  every  3rd  year  but  no 
later  than  36  months  following  the 
previous  stack  tests.  If  a  stack  test  shows 
noncompliance  with  an  emission  limit, 
you  must  conduct  annual  stack  tests  for 
that  pollutant  imtil  all  stack  tests  over 
3  consecutive  years  show  compliance 
with  the  emission  limit  for  that 
pollutant.  The  provision  applies  to  all 
pollutants  subject  to  stack  testing 
requirements:  dioxins/furans,  cadmixun, 
lead,  merciuy,  particulate  matter, 
opacity,  hydrogen  chloride,  and  fugitive 
ash. 

(b)  You  can  test  less  often  for  dioxins/ 
furans  emissions  if  you  own  or  operate 
a  municipal  waste  combustion  plant 
that  meets  two  conditions.  First,  you 
have  multiple  municipal  waste 
combustion  units  onsite  that  are  subject 
to  this  subpart.  Second,  all  those 
municipal  waste  combustion  units  have 
demonstrated  levels  of  dioxins/furans 
emissions  less  than  or  equal  to  7 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  2  consecutive  years.  In 
that  case,  you  may  choose  to  conduct 
annual  stack  tests  on  only  one 
mvmicipal  waste  combustion  unit  per 
year  at  your  plant.  The  provision  only 
applies  to  stack  testing  for  dioxins/ 
furans  emissions. 

(1)  Conduct  the  stack  test  no  more 
than  1 3  months  following  a  stack  test  on 
any  municipal  waste  combustion  unit 
subject  to  this  subpart  at  your  plant. 
Each  year,  test  a  different  municipal 
waste  combustion  unit  subject  to  this 
subpart  and  test  all  municipal  waste 
combustion  units  subject  to  this  subpart 
in  a  sequence  that  you  determine.  Once 
you  determine  a  testing  sequence,  it 
must  not  be  changed  without  approval 
by  the  Administrator. 

(2)  If  each  annual  stack  test  shows 
levels  of  dioxins/furans  emissions  less 
than  or  equal  to  7  nanograms  per  dry 
standard  cubic  meter  (total  mass),  you 
may  continue  stack  tests  on  only  one 
municipal  waste  combustion  unit 
subject  to  this  subpart  per  year. 

(3)  If  any  annual  stack  test  indicates 
levels  of  dioxins/furans  emissions 
greater  than  7  nanograms  per  dry 
standard  cubic  meter  (total  mass), 
conduct  subsequent  annual  stack  tests 
on  all  municipal  waste  combustion 
units  subject  to  this  subpart  at  your 
plant.  You  may  retiim  to  testing  one 


municipal  waste  combustion  luiit 
subject  to  this  subpart  per  year  if  you 
can  demonstrate  dioxins/furans 
emission  levels  less  than  or  equal  to  7 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  all  mimicipal  waste 
combustion  imits  at  your  plant  subject 
to  this  subpart  for  2  consecutive  years. 

§60.1310    May!  deviate  from  the  1 3-month 
testing  schedule  if  unforeseen 
circumstances  arise? 

You  may  not  deviate  from  the  13- 
month  testing  schedules  specified  in 
§§  60.1295(b)  and  60.1305(b)(1)  unless 
you  apply  to  the  Administrator  for  an 
alternative  schedule,  and  the 
Administrator  approves  your  request  for 
alternate  scheduling  prior  to  the  date  on 
which  you  would  otherwise  have  been 
required  to  conduct  the  next  stack  test. 

Other  Monitoring  Requirements 

§60.1315    Must  I  meet  other  requirements 
for  continuous  monitoring? 

You  must  also  monitor  three 
operating  parameters : 

(a)  Loaa  level  of  each  municipal  waste 
combustibn^unit. 

(b)  Temperature  of  flue  gases  at  the 
inlet  of  yoiu  particulate  matter  air 
pollution  control  device. 

(c)  Carbon  feed  rate  if  activated 
carbon  is  used  to  control  dioxins/furans 
or  merciuy  emissions. 

§  60.1320    How  do  I  monitor  the  load  of  my 
municipal  waste  combustion  unit? 

(a)  If  your  municipal  waste 
combustion  unit  generates  steam,  you 
must  install,  calibrate,  maintain,  and 
operate  a  steam  flowmeter  or  a  feed 
water  flowmeter  and  meet  five 
requirements: 

(1)  Continuously  measure  and  record 
the  measiuements  of  stfeam  (or  feed 
water)  in  kilograms  (or  pounds)  per 
hour. 

(2)  Calculate  yoiu  steam  (or  feed 
water)  flow  in  4-hour  block  averages. 

(3)  Calculate  the  steam  (or  feed  water) 
flow  rate  using  the  method  in 
"American  Society  of  Mechanical 
Engineers  Power  Test  Codes:  Test  Code 
for  Steam  Generating  Units,  Power  Test 
Code  4.1—1964  (R1991),"  section  4 
(incorporated  by  reference  in 

§  60.17(h)(2)). 

(4)  Design,  construct,  install,  calibrate, 
and  use  nozzles  or  orifices  for  flow  rate 
measvuements,  using  the 
recommendations  in  "American  Society 
of  Mechanical  Engineers  Interim 
Supplement  19.5  on  Instruments  and 
Apparatus:  Application,  Part  II  of  Fluid 
Meters,"  6th  Edition  (1971),  chapter  4 
(incorporated  by  reference  in 

§  60.17(h)(3)). 

(5)  Before  each  dioxins/furans  stack 
test,  or  at  least  once  a  year,  calibrate  all 


signal  conversion  elements  associated 
with  steam  (or  feed  water)  flow 
measurements  according  to  the 
manufacturer  instructions. 

fb)  If  your  municipal  waste 
combustion  unit  does  not  generate 
steam,  or,  if  your  municipal  waste 
combustion  units  have  shared  steam 
systems  and  steam  load  cannot  be 
estimated  per  unit,  you  must  determine, 
to  the  satisfaction  of  the  Administrator, 
one  or  more  operating  parameters  that 
can  be  used  to  continuously  estimate 
load  level  (for  example,  the  feed  rate  of 
municipal  solid  waste  or  refuse-derived 
fuel).  You  must  continuously  monitor 
the  selected  parameters. 

§  60.1 325     How  do  I  monitor  the 
temperature  of  flue  gases  at  the  inlet  of  my 
particulate  matter  control  device? 

You  must  install,  calibrate,  maintain, 
and  operate  a  device  to  continuously 
measure  the  temperatiu^  of  the  flue  gas 
stream  at  the  inlet  of  each  particulate 
matter  control  device. 

§  60.1 330    How  do  I  monitor  the  injection 
rate  of  activated  carbon? 

If  your  municipal  waste  combustion 
imit  uses  activated  carbon  to  control 
dioxins/furans  or  merciuy  emissions, 
you  must  meet  three  requirements: 

(a)  .Select  a  carbon  injection  system 
operating  parameter  that  can  be  used  to 
calculate  carbon  feed  rate  (for  example, 
screw  feeder  speed). 

(b)  During  each  dioxins/furans  and 
mercury  stack  test,  determine  the 
average  carbon  feed  rate  in  kilograms  (or 
pounds)  per  hour.  Also,  determine  the 
average  operating  parameter  level  that 
correlates  to  the  carbon  feed  rate. 
Establish  a  relationship  between  the 
operating  parameter  and  the  carbon  feed 
rate  in  order  to  calculate  the  carbon  feed 
rate  based  on  the  operating  parameter 
level. 

(c)  Continuously  monitor  the  selected 
operating  parameter  dimng  all  periods 
when  the  municipal  waste  combustion 
unit  is  operating  and  combusting  waste, 
and  calculate  the  8-hour  block  average 
carbon  feed  rate  in  kilograms  (or 
pounds)  per  hour,  based  on  the  selected 
operating  parameter.  When  calculating 
the  8-hour  block  average,  do  two  things: 

(1)  Exclude  hours  when  the  municipal 
waste  combustion  unit  is  not  operating. 

(2)  Include  hours  when  the  municipal 
waste  combustion  unit  is  operating  but 
the  carbon  feed  system  is  not  working 
correctly. 


§  60.1 335    What  is  the  minimum  amount  of 
monitoring  data  I  must  collect  with  my 
continuous  parameter  monitoring  systems 
and  is  the  data  collection  requirement 
enforceable? 

(a)  Where  continuous  parameter 
monitoring  systems  are  used,  obtain  1- 
hour  arithmetic  averages  for  three 
parameters: 

(1)  Load  level  of  the  municipal  waste 
combustion  unit. 

(2)  Temperature  of  the  flue  gases  at 
the  inlet  of  your  particulate  matter 
control  device. 

(3)  Carbon  feed  rate  if  activated 
carbon  is  used  to  control  dioxins/furans 
or  mercury  emissions. 

(b)  Obtain  at  least  two  data  points  per 
hour  in  order  to  calculate  a  valid  1-hour 
arithmetic  average. 

(c)  Obtain  valid  1-hour  averages  for  at 
least  75  percent  of  the  operating  hours 
per  day  for  90  percent  of  the  operating 
days  per  calendar  quarter.  An  operating 
day  is  any  day  the  unit  combusts  any 
municipal  solid  waste  or  refuse-derived 
hiel. 

(d)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  are  in  violation 
of  the  data  collection  requirement  and 
you  must  notify  the  Adininistrator 
according  to  §  60.1410(e). 

Recordkeeping 

§  60.1 340    What  records  must  I  keep? 

You  must  keep  five  types  of  records: 

(a)  Materials  separation  plan  and 
siting  analysis. 

(b)  Operator  training  and  certification. 

(c)  Stack  tests. 

(d)  Continuously  monitored 
pollutants  and  parameters. 

(e)  Carbon  feed  rate. 

§  60.1 345    Where  must  I  keep  my  records 
and  for  how  long? 

(a)  Keep  all  records  onsite  in  paper 
copy  or  electronic  format  unless  the 
Administrator  approves  another  format. 

(b)  Keep  all  records  on  each 
municipal  waste  combustion  unit  for  at 
least  5  years. 

(c)  Make  all  records  available  for 
submittal  to  the  Administrator,  or  for 
onsite  review  by  an  inspector. 

§  60.1 350    What  records  must  I  keep  for  the 
materials  separation  plan  and  siting 
analysis? 

You  must  keep  records  of  five  items: 

(a)  The  date  of  each  record. 

(b)  The  final  materials  separation 
plan. 

(c)  The  siting  analysis. 

(d)  A  record  of  the  location  and  date 
of  the  public  meetings. 

(e)  Your  responses  to  the  public 
comments  received  during  the  public 
comment  periods. 


§  60.1 355    What  records  must  I  keep  for 
operator  training  and  certification? 

You  must  keep  records  of  six  items: 

(a)  Records  of  provisional 
certifications.  Include  three  items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  are 
provisionally  certified  by  the  American 
Society  of  Mechanical  Engineers  or  an 
equivalent  State-approved  certification 
program. 

(2)  Dates  of  the  initial  provisional 
certifications. 

(3)  Documentation  showing  current 
provisional  certifications. 

(b)  Records  of  full  certifications. 
Include  three  items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  are  fully 
certified  by  the  American  Society  of 
Mechanical  Engineers  or  an  equivalent 
State-approved  certification  program. 

(2)  Dates  of  initial  and  renewal  full 
certifications. 

(3)  Documentation  showing  current 
full  certifications. 

(c)  Records  showing  completion  of  the 
operator  training  course.  Include  three 
items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  have 
completed  the  EPA  or  State  municipal 
waste  combustion  operator  training 
course. 

(2)  Dates  of  completion  of  the  operator 
training  course. 

(3)  Documentation  showing 
completion  of  the  operator  training 
course. 

(d)  Records  of  reviews  for  plant- 
specific  operating  manuals.  Include 
three  items: 

(1)  Names  of  persons  who  have 
reviewed  the  operating  manual. 

(2)  Date  of  the  initial  review. 

(3)  Dates  of  subsequent  aimual 
reviews. 

(e)  Records  of  when  a  certified 
operator  is  temporarily  offsite.  Include 
two  main  items: 

(1)  If  the  certified  chief  facihty 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  12  hours,  but 
for  2  weeks  or  less,  and  no  other 
certified  operator  is  onsite,  record  the 
dates  that  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
were  offsite. 

(2)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  2  weeks  and  no 
other  certified  operator  is  onsite,  keep 
records  of  four  items: 
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(i)  Your  notice  that  all  certified 
persons  are  offsite. 

(ii)  The  conditions  that  cause  those 
people  to  be  offsite. 

(iii)  The  corrective  actions  you  are 
taking  to  ensure  a  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
onsite. 

(iv)  Copies  of  the  written  reports 
submitted  every  4  weeks  that 
sununarize  the  actions  taken  to  ensure 
that  a  certified  chief  facility  operator  or 
certified  shift  supervisor  will  be  onsite. 

(f)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

§  60.1 360    What  records  must  I  keep  for 
stack  tests? 

For  stack  tests  required  imder 
§  60.1285,  you  must  keep  records  of  four 
items: 

(a)  The  results  of  the  stack  tests  for 
eight  pollutants  or  parameters  recorded 
in  the  appropriate  units  of  measure 
specified  in  Table  1  of  this  subpart: 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Merciuy. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(b)  Test  reports  including  supporting 
calculations  that  document  the  results 
of  all  stack  tests. 

(c)  The  maximum  demonstrated  load 
of  your  municipal  waste  combustion 
imits  and  maximiun  temperature  at  the 
inlet  of  your  particulate  matter  control 
device  diu-ing  cdl  stack  tests  for  dioxins/ 
furans  emissions. 

(d)  The  calendar  date  of  each  record. 

§  60.1 365    What  records  must  I  keep  for 
continuously  monitored  pollutants  or 
parameters? 

You  must  keep  records  of  eight  items: 

(a)  Records  of  monitoring  data. 
Document  six  parameters  measiu-ed 
using  continuous  monitoring  systems: 

(1)  All  6-minute  average  levels  of 
opacity. 

(2)  All  1-hour  average  concentrations 
of  sulfur  dioxide  emissions. 

(3)  For  Class  I  m\inicipal  waste 
combustion  units  only,  all  1-hour 
average  concentrations  of  nitrogen 
oxides  emissions. 

(4)  All  1-hour  average  concentrations 
of  carbon  monoxide  emissions. 

(5)  All  1-hour  average  load  levels  of 
youi  municipal  waste  combustion  xmit. 

(6)  All  1-hour  average  flue  gas 
temperatiues  at  the  inlet  of  the 
particulate  matter  control  device. 

(b)  Records  of  average  concentrations 
and  percent  reductions.  Document  five 
parameters: 


(1)  All  24-hour  daily  block  geometric 
average  concentrations  of  sulfur  dioxide 
emissions  or  average  percent  reductions 
of  sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  imits  only,  all  24-hour  daily 
arithmetic  average  concentrations  of 
nitrogen  oxides  emissions. 

(3)  All  4-hour  block  or  24-hour  daily 
block  arithmetic  average  concentrations 
of  carbon  monoxide  emissions. 

(4)  All  4-hour  block  arithmetic 
average  load  levels  of  your  municipal 
waste  combustion  unit. 

(5)  All  4-hoiu'  block  arithmetic 
average  flue  gas  temperatm-es  at  the 
inlet  of  the  particulate  matter  control 
device. 

(c)  Records  of  exceedances.  Document 
three  items: 

(1)  Calendar  dates  whenever  any  of 
the  five  pollutant  or  parameter  levels 
recorded  in  paragraph  (b)  of  this  section 
or  the  opacity  level  recorded  in 
paragraph  (aj(l)  of  this  section  did  not 
meet  the  emission  limits  or  operating 
levels  specified  in  this  subpart. 

(2)  Reasons  you  exceeded  the 
applicable  emission  limits  or  operating 
levels. 

(3)  Corrective  actions  you  took,  or  are 
taking,  to  meet  the  emission  limits  or 
operating  levels. 

(d)  Records  of  minimum  data. 
Document  three  items: 

(1)  Calendar  dates  for  which  you  did 
not  collect  the  minimum  amount  of  data 
required  under  §§60.1260  and  60.1335. 
Record  the  dates  for  five  types  of 
pollutants  and  parameters: 

(i)  Sulfur  dioxide  emissions. 

(ii)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(iii)  Carbon  monoxide  emissions. 

(iv)  Load  levels  of  your  municipal 
waste  combustion  unit. 

(v)  Temperatures  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter 
control  device. 

(2)  Reasons  you  did  not  collect  the 
minimum  data. 

(3)  Corrective  actions  you  took,  or  are 
taking,  to  obtain  the  required  amoimt  of 
data. 

(e)  Records  of  exclusions.  Document 
each  time  you  have  excluded  data  from 
your  calculation  of  averages  for  any  of 
the  following  five  pollutants  or 
parameters  and  the  reasons  the  data 
were  excluded: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  imits  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  levels  of  your  municipal 
waste  combustion  unit. 


(5)  Temperatiu-es  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter 
control  device. 

(f)  Records  of  drift  and  accuracy. 
Document  the  results  of  your  daily  drift 
tests  and  quarterly  accuracy 
determinations  according  to  Procedure  1 
of  appendix  F  of  this  part.  Keep  the 
records  for  the  sulfur  dioxide,  nitrogen 
oxides  (Class  I  municipal  waste 
combustion  units  only),  and  carbon 
monoxide  continuous  emissions 
monitoring  systems. 

(g)  Records  of  the  relationship 
between  oxygen  and  carbon  dioxide.  If 
you  choose  to  monitor  carbon  dioxide 
instead  of  oxygen  as  a  diluent  gas, 
document  the  relationship  between 
oxygen  and  carbon  dioxide,  as  specified 
in  §60.1255. 

(h)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

§  60.1 370    What  records  must  I  keep  for 
municipal  waste  combustion  units  that  use 
activated  cart>on? 

For  municipal  waste  combustion 
units  that  use  activated  carbon  to 
control  dioxins/furans  or  mercury 
emissions,  you  must  keep  records  of  five 
items: 

(a)  Records  of  average  carbon  feed 
rate.  Dociunent  five  items: 

(1)  Average  carbon  feed  rate  in 
kilograms  (or  pounds)  per  hour  during 
all  stack  tests  for  dioxins/furans  and 
mercmy  emissions.  Include  supporting 
calculations  in  the  records. 

(2)  For  the  operating  parameter 
chosen  to  monitor  carbon  feed  rate, 
average  operating  level  during  all  stack 
tests  for  dioxins/furans  and  mercury 
emissions.  Include  supporting  data  that 
document  the  relationship  between  the 
operating  parameter  and  the  carbon  feed 
rate. 

(3)  All  8-hoiu'  block  average  carbon 
feed  rates  in  kilograms  (or  pounds)  per 
hour  calculated  from  the  monitored 
operating  parameter. 

(4)  Total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  for  each  calendar 
quarter.  If  you  choose  to  evaluate  total 
carbon  purchased  and  delivered  on  a 
municipal  waste  combustion  unit  basis, 
record  the  total  carbon  purchased  and 
delivered  for  each  individual  mimicipal 
waste  combustion  unit  at  your  plant. 
Include  supporting  documentation. 

(5)  Required  quarterly  usage  of  carbon 
for  the  municipal  waste  combustion 
plant,  calculated  using  equation  4  or  5 
in  §  60.1460(f).  If  you  choose  to  evaluate 
required  quarterly  usage  for  carbon  on  a 
municipal  waste  combustion  unit  basis, 
record  the  required  quarterly  usage  for 
each  mimicipal  waste  combustion  unit 


at  your  plant.  Include  supporting 
calculations. 

(b)  Records  of  low  carbon  feed  rates. 
Document  three  items: 

(1)  The  calendar  dates  when  the 
average  carbon  feed  rate  over  an  8-hour 
block  was  less  than  the  average  carbon 
feed  rates  determined  during  the  most 
recent  stack  test  for  dioxins/furans  or 
mercury  emissions  (whichever  has  a 
higher  feed  rate). 

(2)  Reasons  for  the  low  carbon  feed 
rates. 

(3)  Corrective  actions  you  took  or  are 
taking  to  meet  the  8-hour  average  carbon 
feed  rate  requirement. 

(c)  Records  pf  minimum  carbon  feed 
rate  data.  Document  three  items: 

(1)  Calendar  dates  for  which  you  did 
not  collect  the  minimum  amount  of 
carbon  feed  rate  data  required  under 
§60.1335. 

(2)  Reasons  you  did  not  collect  the 
minimum  data. 

(3)  Corrective  actions  you  took  or  are 
taking  to  get  the  required  amount  of 
data. 

(d)  Records  of  exclusions.  Document 
each  time  you  have  excluded  data  from 
your  calculation  of  average  carbon  feed 
rates  and  the  reasons  the  data  were 
excluded. 

(e)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 


Reporting 

§  60.1 375    What  reports  must  I  submit 
before  I  submit  my  notice  of  construction? 

(a)  If  you  are  required  to  submit  an 
application  for  a  construction  permit 
under  40  CFR  part  51,  subpart  I,  or  40 
CFR  part  52,  you  must  submit  five  items 
by  the  date  you  submit  your  application. 

(1)  Your  draft  materiads  separation 
plan,  as  specified  in  §  60.1065. 

(2)  Your  revised  materials  separation 
plan,  as  specified  in  §  60.1085(c). 

(3)  Your  notice  of  the  initial  public 
meeting  for  your  draft  materials 
separation  plan,  as  specified  in 

§  60.1070(b). 

(4)  A  transcript  of  the  initial  public 
meeting,  as  specified  in  §  60.1080(f). 

(5)  The  document  that  summarizes 
your  responses  to  the  public  comments 
you  received  during  the  initial  public 
comment  period,  as  specified  in 

§  60.1085(a). 

(b)  If  you  are  not  required  to  submit 
an  application  for  a  construction  permit 
under  40  CFR  part  51,  subpart  I,  or  40 
CFR  part  52,  you  must  submit  the  items 
in  paragraph  (a)  of  this  section  with 
your  notice  of  construction. 

§60.1380    What  must  I  include  in  my  notice 
of  construction? 

(a)  Include  ten  items: 


(1)  A  statement  of  your  intent  to 
construct  the  municipal  waste 
combustion  unit. 

(2)  The  planned  initial  startup  date  of 
your  municipal  waste  combustion  unit. 

(3)  The  types  of  fuels  you  plan  to 
combust  in  your  municipal  waste 
combustion  unit. 

(4)  The  capacity  of  your  municipal 
waste  combustion  unit  including 
supporting  capacity  calculations,  as 
specified  in  §  60.1460(d)  and  (e). 

(5)  Your  siting  analysis,  as  specified 
in  §60.1125. 

(6)  Your  final  materials  separation 
plan,  as  specified  in  §  60.1100(b). 

(7)  Your  notice  of  the  second  public 
meeting  (siting  analysis  meejing),  as 
specified  in  §  60.1130(b). 

(8)  A  transcript  of  the  second  public 
meeting,  as  specified  in  §  60.1140(d). 

(9)  A  copy  of  the  document  that 
summarizes  your  responses  to  the 
public  comments  you  received  during 
the  second  public  comment  period,  as 
specified  in  §  60.1145(a). 

(10)  Your  final  siting  analysis,  as 
specified  in  §  60.1145(c). 

(b)  Submit  ydur  notice  of  construction 
no  later  than  30  days  after  you 
commence  construction,  reconstruction, 
or  modification  of  your  municipal  waste 
combustion  unit. 

§60.1385    What  reports  must  I  submit  after 
I  submit  my  notice  of  construction  and  in 
what  form? 

(a)  Submit  an  initial  report  and 
annual  reports,  plus  semiannual  reports 
for  any  emission  or  parameter  level  that 
does  not  meet  the  limits  specified  in 
this  subpart. 

(b)  Submit  all  reports  on  paper, 
postmarked  on  or  before  the  submittal 
dates  in  §§  60.1395,  60.1405,  and 
60.1420.  If  the  Administrator  agrees, 
you  may  submit  electronic  reports. 

(c)  Keep  a  copy  of  all  reports  required 
by  §§60.1400,  60.1410,  and  60.1425 
onsite  for  5  years. 

§  60.1 390    What  are  the  appropriate  units  of 
measurement  for  reporting  my  data? 

See  Tables  1  and  2  of  this  subpart  for 
appropriate  units  of  measurement. 

§60.1395    When  must  I  submit  the  initial 
report? 

As  specified  in  §  60.7(c),  submit  your 
initial  report  within  60  days  after  your 
municipal  waste  combustion  unit 
reaches  the  maximum  load  level  at 
which  it  will  operate,  but  no  later  than 
180  days  after  its  initial  startup. 

§  60.1 400    What  must  I  include  in  my  initial 
report? 

You  must  include  seven  items: 
(a)  The  emission  levels  measured  on 
the  date  of  the  initial  evaluation  of  your 


continuous  emission  monitoring 
systems  for  all  of  the  following  five 
pollutants  or  parameters  as  recorded  in 
accordance  vnth  §60. 1365(b). 

(1)  The  24-hour  daily  geometric 
average  concentration  of  sulfur  dioxide 
emissions  or  the  24-hour  daily 
geometric  percent  reduction  of  sulfur 
dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  the  24-hour 
daily  arithmetic  average  concentration 
of  nitrogen  oxides  emissions. 

(3)  The  4-hour  block  or  24-hour  daily 
arithmetic  average  concentration  of 
carbon  monoxide  emissions. 

(4)  The  4-hour  block  arithmetic 
average  load  level  of  your  municipal 
waste  combustion  unit. 

(5)  The  4-hour  block  arithmetic 
average  flue  gas  temperature  at  the  inlet 
of  the  particulate  matter  control  device. 

(b)  The  results  of  the  initial  stack  tests 
for  eight  pollutants  or  parameters  (use 
appropriate  units  as  specified  in  Table 

2  of  this  subpart): 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Mercury. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(c)  The  test  report  that  documents  the 
initial  stack  tests  including  supporting 
calculations. 

(d)  The  initial  performance  evaluation 
of  your  continuous  emissions 
monitoring  systems.  Use  the  applicable 
performance  specifications  in  appendix 
B  of  this  part  in  conducting  the 
evaluation. 

(e)  The  maximum  demonstrated  load 
of  your  municipal  waste  combustion 
unit  and  the  maximum  demonstrated 
temperature  of  the  flue  gases  at  the  inlet 
of  the  particulate  matter  control  device. 
Use  values  established  during  your 
initial  stack  test  for  dioxins/furans 
emissions  and  include  supporting 
calculations. 

(f)  If  your  municipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  the  average  carbon  feed  rates 
that  you  recorded  during  the  initial 
stack  tests  for  dioxins/furans  and 
mercury  emissions.  Include  supporting 
calculations  as  specified  in 
§60.1370(a)(l)and(2). 

(g)  If  you  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas,  documentation  of  the  relationship 
between  oxygen  and  carbon  dioxide,  as 
specified  in  §  60.1255. 
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§  60.1 405    When  must  I  submit  the  annual 
report? 

Submit  the  annual  report  no  later  than 
February  1  of  each  year  that  follows  the 
calendar  year  in  which  you  collected 
the  data.  If  you  have  an  operating  permit 
for  any  unit  under  title  V  of  the  Clean 
Air  Act  (CAA),  the  permit  may  require 
you  to  submit  semiannual  reports.  Parts 
70  and  71  of  this  chapter  contain 
program  requirements  for  permits. 

§60.1410    What  must  I  include  in  my 
annuai  report? 

Summarize  data  collected  for  all 
pollutants  and  parameters  regulated 
imder  this  subpart.  Your  summary  must 
include  twelve  items: 

(a)  The  results  of  the  annual  stack  test, 
using  appropriate  units,  for  eight 
pollutants,  as  recorded  under 

§  60.1360(a): 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Mercury. 

(5)  Particulate  matter. 

(6)  Opacity. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(b)  A  list  of  the  highest  average  levels 
recorded,  in  the  appropriate  units.  List 
the  values  for  five  pollutants  or 
parameters: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  imits  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
combustion  luiit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device  (4-hour  block 
average). 

(c)  The  highest  6-minute  opacity  level 
measured.  Base  the  value  on  all  6- 
minute  average  opacity  levels  recorded 
by  yovir  continuous  opacity  monitoring 
system  (§60. 1365(a)(1)). 

(d)  For  municipal  waste  combustion 
luiits  that  use  activated  carbon  for 
controlling  dioxins/furans  or  mercury 
emissions,  include  four  records: 

(1)  The  average  carbon  feed  rates 
recorded  during  the  most  recent 
dioxins/furans  and  mercury  stack  tests. 

(2)  The  lowest  S-hoiw  block  average 
carbon  feed  rate  recorded  during  the 
year. 

(3)  The  total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  for  each  calendar 
quarter.  If  you  choose  to  evaluate  total 
carbon  purchased  and  delivered  on  a 
municipal  waste  combustion  unit  basis, 
record  the  total  carbon  purchased  and 
delivered  for  each  individual  municipal 
waste  combustion  imit  at  your  plant. 


(4)  The  required  quarterly  carbon 
usage  of  your  municipal  waste 
combustion  plant  calculated  using 
equation  4  or  5  in  §  60.1460(f).  If  you 
choose  to  evaluate  required  quarterly 
usage  for  carbon  on  a  municipal  waste 
combustion  unit  basis,  record  the 
required  quarterly  usage  for  each 
municipal  waste  combustion  luiit  at 
your  plant. 

(e)  The  total  niunber  of  days  that  you 
did  not  obtain  the  minimum  number  of 
hours  of  data  for  six  pollutants  or 
parameters.  Include  the  reasons  you  did 
not  obtain  the  data  and  corrective 
actions  that  you  have  taken  to  obtain  the 
data  in  the  future.  Include  data  on: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  luiits  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  mimicipal  waste 
combustion  unit. 

(5)  Temperatm-e  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device. 

(6)  Carbon  feed  rate. 

(f)  The  number  of  hour?  you  have 
excluded  data  from  the  calculation  of 
average  levels  (include  the  reasons  for 
excluding  it).  Include  data  for  six 
pollutants  or  parameters: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  mimicipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
combustion  imit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device. 

(6)  Carbon  feed  rate. 

(g)  A  notice  of  your  intent  to  begin  a 
reduced  stack  testing  schedule  for 
dioxins/furans  emissions  diuing  the 
following  calendar  year,  if  you  are 
eligible  for  alternative  scheduling 

(§  60.1305(a)  or  (b)). 

(h)  A  notice  of  your  intent  to  begin  a 
reduced  stack  testing  schedule  for  other 
pollutants  duriitg  the  following  calendar 
year  if  you  are  eligible  for  alternative 
scheduling  (§  60.1305(a)). 

(i)  A  summary  of  any  emission  or 
parameter  level  that  did  not  meet  the 
limits  specified  in  this  subpart. 

(j)  A  summary  of  the  data  in 
paragraphs  (a)  through  (d)  of  this  section 
from  the  year  preceding  the  reporting 
year  which  gives  the  Adminisfrator  a 
summary  of  the  performance  of  the 
municipal  waste  combustion  unit  over  a 
2-year  period. 

(k)  tf  you  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas,  documentation  of  the  relationship 
between  oxygen  and  carbon  dioxide,  as 
specified  in  §60.1255. 


(1)  Documentation  of  periods  when  all 
certified  chief  facility  operators  and 
certified  shift  supervisors  are  offsite  for 
more  than  12  hours. 

§60.1415    What  must  I  do  if  I  am  out  of 
compliance  with  the  requirements  of  this 
subpart? 

You  must  submit  a  semiaiuiual  report 
on  any  recorded  emission  or  parameter 
level  that  does  not  meet  the 
requirements  specified  in  this  subpart. 

§60.1420    If  a  semiannual  report  Is 
required,  when  must  I  submit  it? 

(a)  For  data  collected  during  the  first 
half  of  a  calendar  year,  submit  your 
semiannual  report  by  August  1  of  that 
year. 

(b)  For  data  you  collected  during  the 
second  half  of  the  calendar  year,  submit 
your  semiaimual  report  by  February  1  of 
the  following  year. 

§  60. 1 425    What  must !  Include  In  the 
semiannual  out-of-compliance  reports? 

You  must  include  three  items  in  the 
semiannual  report: 

(a)  For  any  of  the  following  six 
pollutants  or  pareuneters  that  exceeded 
the  limits  specified  in  this  subpart, 
include  the  calendar  date  they  exceeded 
the  limits,  the  averaged  and  recorded 
data  for  that  date,  the  reasons  for 
exceeding  the  limits,  and  your 
corrective  actions: 

(1)  Concentration  or  percent  reduction 
of  sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  concentration  of 
nitrogen  oxides  emissions. 

(3)  Concentration  of  carbon  monoxide 
emissions. 

(4)  Load  level  of  your  mimicipal 
waste  combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  your  particulate  matter  air 
pollution  control  device. 

(6)  Average  6-minute  opacity  level. 
The  data  obtained  from  your  continuous 
opacity  monitoring  system  are  not  used 
to  determine  compliance  with  the  limit 
on  opacity  emissions. 

(b)  If  the  results  of  your  annual  stack 
tests  (as  recorded  in  §  60.1360(a))  show 
emissions  above  the  limits  specified  in 
Table  1  of  this  subpart  for  dioxins/ 
furans,  cadmium,  lead,  mercury, 
particulate  matter,  opacity,  hydrogen 
chloride,  and  fugitive  ash,  include  a 
copy  of  the  test  report  that  documents 
the  emission  levels  and  your  corrective 
actions. 

(c)  For  municipal  waste  combustion 
units  that  apply  activated  carbon  to 
control  dioxins/furans  or  mercury 
emissions,  include  two  items: 

(1)  Documentation  of  all  dates  when 
the  8-hour  block  average  carbon  feed 
rate  (calculated  from  the  carbon 


injection  system  operating  parameter)  is 
less  than  the  highest  carbon  feed  rate 
established  during  the  most  recent 
mercury  and  dioxins/furans  stack  test 
(as  specified  in  §  60.1370(a)(1)).  Include 
four  items: 

(i)  Eight-hour  average  carbon  feed 
rate. 

(ii)  Reasons  for  occurrences  of  low 
carbon  feed  rates. 

(iii)  The  corrective  actions  you  have 
taken  to  meet  the  carbon  feed  rate 
requirement. 

(iv)  The  calendar  date. 

(2)  Documentation  of  each  quarter 
when  total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  is  less  than  the  total 
required  quarterly  usage  of  carbon.  If 
you  choose  to  evaluate  total  carbon 
purchased  and  delivered  on  a  municipal 
waste  combustion  unit  basis,  record  the 
total  carbon  purchased  and  delivered  for 
each  individual  municipal  waste 
combustion  unit  at  your  plant.  Include 
five  items: 

(i)  Amount  of  carbon  purchased  and 
delivered  to  the  plant. 

(ii)  Required  quarterly  usage  of 
carbon. 

(iii)  Reasons  for  not  meeting  the 
required  quarterly  usage  of  carbon. 

(iv)  The  corrective  actions  you  have 
taken  to  meet  the  required  quarterly 
usage  of  carbon. 

(v)  The  calendar  date. 

§  60.1 430    Can  reporting  dates  be 
changed? 

(a)  If  the  Administrator  agrees,  you 
may  change  the  semiannual  or  annual 
reporting  dates. 

(b)  See  §  60.19(c)  for  procedures  to 
seek  approval  to  change  your  reporting 
date. 

Air  Curtain  Incinerators  that  Bum  100 
Percent  Yard  Waste 

§60.1435    What  is  an  air  curtain 
incinerator? 

An  air  curtain  incinerator  operates  by 
forcefully  projecting  a  curtain  of  air 
across  an  open  chamber  or  open  pit  in 
which  combustion  occurs.  Incinerators 
of  that  type  can  be  constructed  above  or 
below  ground  and  with  or  without 
refractory  walls  and  floor. 

§  60.1 440    What  is  yard  waste? 

Yard  waste  is  grass,  grass  clippings, 
bushes,  shrubs,  and  clippings  from 
bushes  and  shrubs.  They  come  from 
residential,  commercial/retail, 
institutional,  or  industrial  sources  as 
part  of  maintaining  yards  or  other 
private  or  public  lands.  Yard  waste  does 
not  include  two  items: 

(a)  Construction,  renovation,  and 
demolition  wastes  that  are  exempt  from 


the  definition  of  "municipal  solid 
waste"  in  §60.1465. 

(b)  Clean  wood  that  is  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  §60.1465. 

§  60.1 445    What  are  the  emission  limits  for 
air  curtain  incinerators  that  burn  100 
percent  yard  waste? 

If  your  air  curtain  incinerator 
combusts  100  percent  yard  waste,  you 
must  meet  only  the  emission  limits  in 
this  section. 

(a)  Within  60  days  after  your  air 
curtain  incinerator  reaches  the 
maximum  load  level  at  which  it  will 
operate,  but  no  later  than  180  days  after 
its  initial  startup,  you  must  meet  two 
limits: 

(1)  The  opacity  limit  is  10  percent  (6- 
minute  average)  for  air  curtain 
incinerators  that  can  combust  at  least  35 
tons  per  day  of  municipal  solid  waste 
and  no  more  than  250  tons  per  day  of 
municipd  solid  waste. 

(2)  Tne  opacity  limit  is  35  percent  (6- 
minute  average)  during  the  startup 
period  that  is  within  the  first  30  minutes 
of  operation. 

(b)  Except  during  malfunctions,  the 
requfrenients  of  this  subpart  apply  at  all 
times.  Each  malfunction  must  not 
exceed  3  hours. 

§60.1450    How  must  I  monitor  opacity  for 
air  curtain  incinerators  that  burn  100 
percent  yard  waste? 

(a)  Use  EPA  Reference  Method  9  in 
appendix  A  of  this  part  to  determine 
compliance  with  the  opacity  limit. 

(b)  Conduct  an  initial  test  for  opacity 
as  specified  in  §  60.8. 

(c)  After  the  initial  test  for  opacity, 
conduct  annual  tests  no  more  than  13 
calendar  months  following  the  date  of 
your  previous  test. 

§  60.1 455    What  are  the  recordlceeping  and 
reporting  requirements  for  air  curtain 
incinerators  that  burn  100  percent  yard 
waste? 

(a)  Provide  a  notice  of  construction 
that  includes  four  items: 

(1)  Your  intent  to  construct  the  air 
curtain  incinerator. 

(2)  Your  planned  initial  startup  date. 

(3)  Types  of  fuels  you  plan  to  combust 
in  your  air  curtain  incinerator. 

(4)  The  capacity  of  your  incinerator, 
including  supporting  capacity 
calculations,  as  specified  in  §  60.1460(d) 
and  (e). 

(b)  Keep  records  of  results  of  all 
opacity  tests  onsite  in  either  paper  copy 
or  electronic  format  unless  the 
Administrator  approves  another  format. 

(c)  Keep  all  records  for  each 
incinerator  for  at  least  5  years. 

(d)  Make  all  records  available  for 
submittal  to  the  Administrator  or  for 
onsite  review  by  an  inspector. 


(e)  Submit  the  results  (each  6-minute 
average)  of  the  opacity  tests  by  February 
1  of  the  year  following  the  year  of  the 
opacity  emission  test. 

(f)  Submit  reports  as  a  paper  copy  on 
or  before  the  applicable  submittal  date. 
If  the  Administrator  agrees,  you  may 
submit  reports  on  electronic  media. 

(g)  If  the  Administrator  agrees,  you 
may  change  the  annual  reporting  dates 
(see  §  60.19(c)). 

(h)  Keep  a  copy  of  all  reports  onsite 
for  a  period  of  5  years. 

Equations 

§60.1460    What  equations  must  I  use? 

(a)  Concentration  correction  to  7 
percent  oxygen.  Correct  any  pollutant 
concentration  to  7  percent  oxygen  using 
equation  1  of  this  section: 

C7»  =  Cu«,  *  (13.9)  *  (1/(20.9 -CO2)) 

(Eq.l) 
Where: 

C7<*  =  concentration  corrected  to  7 
percent  oxygen. 
Cunc  =  uncorrected  pollutant 

concentration. 
CO2  =  concentration  of  oxygen 

(percent). 

(b)  Percent  reduction  in  potential 
mercury  emissions.  Calculate  the 
percent  reduction  in  potential  mercury 
emissions  (%P  Hg)  using  equation  2  of 
this  section: 

%PHg  =  (E,-„)MlOO/E.)(Eq.2) 
Where: 

%PHg  =  percent  reduction  of  potential 

mercury  emissions 
Ei  =  mercury  emission  concentration  as 

measured  at  the  air  pollution 

control  device  inlet,  corrected  to  7 

percent  oxygen,  dry  basis 
Eo  =  mercury  emission  concentration  as 

measured  at  the  air  pollution 

control  device  outlet,  corrected  to  7 

percent  oxygen,  dry  basis 

(c)  Percent  reduction  in  potential 
hydrogen  chloride  emissions.  Calculate 
the  percent  reduction  in  potential 
hydrogen  chloride  emissions  (%Phci) 
using  equation  3  of  this  section: 
%Phci  =  (E,  -  E„)  *  (lOO/E.)  (Eq.  3) 
Where: 

%Phci  =  percent  reduction  of  the 
potential  hydrogen  chloride 
emissions 

Ei  =  hydrogen  chloride  emission 

concentration  as  measured  at  the  air 
pollution  control  device  inlet, 
corrected  to  7  percent  oxygen,  dry 
basis 

Eo  =  hydrogen  chloride  emission 

concentration  as  measured  at  the  air 
pollution  control  device  outlet, 
corrected  to  7  percent  oxygen,  dry 
basis 
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(d)  Capacity  of  a  municipal  waste 
combustion  unit.  For  a  municipal  waste 
combustion  unit  that  can  operate 
continuously  for  24-hour  periods, 
calculate  the  municipal  waste 
combustion  unit  capacity  based  on  24 
hours  of  operation  at  the  maximum 
charge  rate.  To  determine  the  maximum 
charge  rate,  use  one  of  two  methods: 

(1)  For  municipal  waste  combustion 
units  with  a  design  based  on  heat  input 
capacity,  calculate  the  maximinn 
charging  rate  based  on  the  maximum 
heat  input  capacity  and  one  of  two 
heating  values: 

(i)  uyour municipal  waste 
combustion  unit  combusts  refuse- 
derived  fuel,  use  a  heating  value  of 
12,800  kilojoules  per  kilogram  (5,500 
British  thermal  units  per  pound). 

(ii)  If  your  municipal  waste 
combustion  unit  combusts  municipal 
solid  waste,  use  a  heating  value  of 
10,500  kilojoules  per  kilogram  (4,500 
British  thermal  units  per  pound). 

(2)  For  municipal  waste  combustion 
units  with  a  design  not  based  on  heat 
input  capacity,  use  the  maximum 
designed  charging  rate. 

(e)  Capacity  of  a  batch  municipal 
waste  combustion  unit.  Calculate  the 
capacity  of  a  batch  municipal  waste 
combustion  imit  as  the  maximum 
design  amount  of  municipal  solid  waste 
they  can  charge  per  batch  multiplied  by 
the  maximum  number  of  batches  they 
can  process  in  24  hours.  Calculate  the 
maximum  niunber  of  batches  by 
dividing  24  by  the  number  of  hours 
needed  to  process  one  batch.  Retain 
fractional  batches  in  the  calculation.  For 
example,  if  one  batch  requires  16  hours, 
the  municipal  waste  combustion  lanit 
can  combust  24/16,  or  1.5  batches,  in  24 
hours. 

(f)  Quarterly  carbon  usage.  If  you  use 
activated  carbon  to  comply  with  the 
dioxins/furans  or  mercury  limits, 
calculate  the  required  quarterly  usage  of 
carbon  using  equation  4  of  this  section 
for  plant  basis  or  equation  5  of  this 
section  for  unit  basis: 

(1)  Plant  basis. 

C  =  Xfi*h|         (Eq.4) 

i=l 

Where: 

C  =  required  quarterly  carbon  usage  for 
the  plant  in  kilograms  (or  poimds). 

f,  =  required  carbon  feed  rate  for  the 

municipal  waste  combustion  unit  in 
kilograms  (or  pounds)  per  hour. 
That  is  the  average  carbon  feed  rate 
during  the  most  recent  mercury  or 
dioxins/furans  stack  tests 
(whichever  has  a  higher  feed  rate). 

h,  =  number  of  hours  the  municipal 
waste  combustion  unit  was  in 


operation  during  the  calendar 
quarter  (hours), 
n  =  number  of  municipal  waste 

combustion  units,  i,  located  at  your 
plant. 
(2)  Unit  basis. 


C  =  f*h 


(Eq.  5) 


Where: 

C  =  required  quarterly  carbon  usage  for 
the  unit  in  kilograms  (or  pounds). 

f  =  required  carbon  feed  rate  for  the 

municipal  waste  combustion  unit  in 
kilograms  (or  pounds)  per  hour. 
That  is  the  average  carbon  feed  rate 
during  the  most  recent  mercury  or 
dioxins/furans  stack  tests 
(whichever  has  a  higher  feed  rate). 

h  =  number  of  hours  the  municipal 
waste  combustion  unit  was  in 
operation  during  the  calendar 
quarter  (hours). 

Definitions 

§60.1465    What  definitions  must  i  know? 

Terms  used  but  not  defined  in  this 
section  are  defined  in  the  CAA  and  in 
subparts  A  and  B  of  this  part. 

Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  or 
his/her  authorized  representative  or  the 
Administrator  of  a  State  Air  Pollution 
Control  Agency. 

Air  curtain  incinerator  means  an 
incinerator  that  operates  by  forcefully 
projecting  a  curtain  of  air  across  an  open 
chamber  or  pit  in  which  combustion 
occurs.  Incinerators  of  that  type  can  be 
constructed  above  or  below  ground  and 
with  or  without  refractory  walls  and 
floor. 

Batch  municipal  waste  combustion 
unit  means  a  municipal  waste 
combustion  unit  designed  so  it  cannot 
combust  municipal  solid  waste 
continuously  24  hoia-s  per  day  because 
the  design  does  not  allow  waste  to  be 
fed  to  the  imit  or  ash  to  be  removed 
during  combustion. 

Calendar  quarter  means  three 
consecutive  months  (nonoverlapping) 
beginning  on:  January  1,  April  1,  July  1, 
or  October  1. 

Calendar  year  means  365  (or  366 
consecutive  days  for  leap  years) 
consecutive  days  starting  on  January  1 
and  ending  on  December  31. 

Chief  facility  operator  means  the 
person  in  direct  charge  and  control  of 
the  operation  of  a  municipal  waste 
combustion  unit.  That  person  is 
responsible  for  daily  onsite  supervision, 
technical  direction,  management,  and 
overall  performance  of  the  mimicipal 
waste  combustion  unit. 

Class  I  units  mean  small  municipal 
waste  combustion  units  subject  to  this 


subpart  that  are  located  at  mimicipal 
waste  combustion  plants  with  an 
aggregate  plant  combustion  capacity 
greater  than  250  tons  per  day  of 
municipal  solid  waste.  See  the 
definition  in  this  section  of  "municipal 
waste  combustion  plant  capacity"  for 
specification  of  which  imits  at  a  plant 
site  are  included  in  the  aggregate 
capacity  calculation. 

Class  II  units  mean  small  municipal 
waste  combustion  units  subject  to  this 
subpart  that  are  located  at  municipal 
waste  combustion  plants  with  an 
aggregate  plant  combustion  capacity  less 
than  or  equal  to  250  tons  per  day  of 
municipal  solid  waste.  See  the 
definition  in  this  section  of  "municipal 
waste  combustion  plant  capacity"  for 
specification  of  which  imits  at  a  plant 
site  are  included  in  the  aggregate 
capacity  calculation. 

Clean  wood  means  untreated  wood  or 
imtreated  wood  products  including 
clean  untreated  lumber,  tree  stiimps 
(whole  or  chipped),  and  tree  limbs 
(whole  or  chipped).  Clean  wood  does 
not  include  two  items: 

(1)  "Yard  waste,"  which  is  defined 
elsewhere  in  this  section. 

(2)  Construction,  renovation,  or 
demolition  wastes  (for  example,  railroad 
ties  and  telephone  poles)  that  are 
exempt  from  the  definition  of 
"mimicipal  solid  waste"  in  this  section. 

Co-fired  combustion  unit  means  a  unit 
that  combusts  municipal  solid  waste 
with  nonmunicipal  solid  waste  fuel  (for 
example,  coal,  industrial  process  waste). 
To  be  considered  a  co-fired  combustion 
unit,  the  unit  must  be  subject  to  a 
federally  enforceable  permit  that  limits 
it  to  combusting  a  fuel  feed  stream 
which  is  30  percent  or  less  (by  weight) 
municipal  solid  waste  as  measured  each 
calendar  quarter. 

Continuous  burning  means  the 
continuous,  semicontinuous,  or  batch 
feeding  of  municipal  solid  waste  to 
dispose  of  the  waste,  produce  energy,  or 
provide  heat  to  the  combustion  system 
in  preparation  for  waste  disposal  or 
energy  production.  Continuous  burning 
does  not  mean  the  use  of  municipal 
solid  waste  solely  to  thermally  protect 
the  grate  or  hearth  during  the  startup 
period  when  municipal  solid  waste  is 
not  fed  to  the  grate  or  hearth. 

Continuous  emission  monitoring 
system  means  a  monitoring  system  that 
continuously  measures  the  emissions  of 
a  pollutant  from  a  municipal  waste 
coinbustion  unit. 

Dioxins/furans  mean  tetra-  through 
octachlorinated  dibenzo-p-dioxins  and 
dibenzofurans. 

Eight-hour  block  average  means  the 
average  of  all  hourly  emission 
concentrations  or  parameter  levels  when 


Federal  Register /Vol.  65.  No.  235 /Wednesday.  December  6,  2000 /Rules  and  Regulations       76371 


the  municipal  waste  combustion  unit 
operates  and  combusts  municipal  Solid 
waste  measured  over  any  of  three  8-hour 
periods  of  time: 

(1)  12:00  midnight  to  8:00  a.m. 

(2)  8:00  a.m.  to  4:00  p.m. 

(3)  4:00  p.m.  to  12:00  midnight. 
Federally  enforceable  means  all  limits 

and  conditions  the  Administrator  can 
enforce  (including  the  requirements  of 
40  CFR  parts  60,  61,  and  63), 
requirements  in  a  State's 
implementation  plan,  and  any  permit 
requirements  established  under  40  CFR 
52.21  or  under  40  CFR  51.18  and  40 
CFR  51.24. 

First  calendar  half  means  the  period 
that  starts  on  January  1  and  ends  on 
June  30  in  any  year. 

Fluidized  bed  combustion  unit  means 
a  unit  where  municipal  waste  is 
combusted  in  a  fluidized  bed  of 
material.  The  fluidized  bed  material 
may  remain  in  the  primary  combustion 
zone  or  may  be  carried  out  of  the 
primary  combustion  zone  and  returned 
through  a  recirculation  loop. 

Four-hour  block  average  or  4-hour 
block  average  means  the  average  of  all 
hourly  emission  concentrations  or 
parameter  levels  when  the  municipal 
waste  combustion  unit  operates  and 
combusts  municipal  solid  waste 
measured  over  any  of  six  4-hour 
periods: 

(1)  12:00  midnight  to  4:00  a.m. 

(2)  4:00  a.m.  to  8:00  a.m. 

(3)  8:00  a.m.  to  12:00  noon. 

(4)  12:00  noon  to  4:00  p.m. 

(5)  4:00  p.m.  to  8:00  p.m. 

(6)  8:00  p.m.  to  12:00  midnight. 
Mass  burn  refractory  municipal  waste 

combustion  unit  means  a  field-erected 
municipal  waste  combustion  unit  that 
combusts  municipal  solid  waste  in  a 
refractory  wall  furnace.  Unless 
otherwise  specified,  that  includes 
municipal  waste  combustion  units  with 
a  cylindrical  rotary  refractory  wall 
furnace. 

Mass  bum  rotary  waterwall  municipal 
waste  combustion  unit  means  a  field- 
erected  municipal  waste  combustion 
unit  that  combusts  mimicipal  solid 
waste  in  a  cylindrical  rotary  waterwall 
furnace. 

Mass  burn  waterwall  municipal  waste 
combustion  unit  means  a  field-erected 
municipal  waste  combustion  unit  that 
combusts  municipal  solid  waste  in  a 
waterwall  furnace. 

Materials  separation  plan  means  a 
plan  that  identifies  a  goal  and  an 
approach  for  separating  certain 
components  of  municipal  solid  waste 
for  a  given  service  area  in  order  to  make 
the  separated  materials  available  for 
recycling.  A  materials  separation  plan 
may  include  three  items: 


(1)  Elements  such  as  dropoff  facilities, 
buy-back  or  deposit-return  incentives, 
curbside  pickup  programs,  or 
centralized  mechanical  separation 
systems. 

(2)  Different  goals  or  approaches  for 
different  subareas  in  the  service  area. 

(3)  No  materials  separation  activities 
for  certain  subareas  or,  if  warranted,  the 
entire  service  area. 

Maximum  demonstrated  load  of  a 
municipal  waste  combustion  unit  means 
the  highest  4-hour  block  arithmetic 
average  municipal  waste  combustion 
unit  load  achieved  during  4  consecutive 
hours  in  the  course  of  the  most  recent 
dioxins/furans  stack  test  that 
demonstrates  compliance  with  the 
applicable  emission  limit  for  dioxins/ 
furans  specified  in  this  subpart. 

Maximum  demonstrated  temperature 
of  the  particulate  matter  control  device 
means  the  highest  4-hour  block 
arithmetic  average  flue  gas  temperatiu-e 
measured  at  the  inlet  of  the  particulate 
matter  control  device  during  4 
consecutive  hours  in  the  course  of  the 
most  recent  stack  test  for  dioxins/furans 
emissions  that  demonstrates  compliance 
with  the  limits  specified  in  this  subpart. 

Medical /infectious  waste  means  any 
waste  meeting  the  definition  of 
"medical/infectious  waste"  in  §  60.51c 
of  subpart  E,  of  this  part. 

Mixed  fuel-fired  (pulverized  coal/ 
refuse-derived  fuel)  combustion  unit 
means  a  combustion  unit  that  combusts 
coal  and  refuse-derived  fuel 
simultaneously,  in  which  pulverized 
coal  is  introduced  into  an  air  stream  that 
carries  the  coal  to  the  combustion 
chamber  of  the  unit  where  it  is 
combusted  in  suspension.  That  includes 
both  conventional  pulverized  coal  and 
micropulverized  coal. 

Modification  or  modified  municipal 
waste  combustion  unit  means  a 
municipal  waste  combustion  unit  you 
have  changed  after  June  6,  2001  and  that 
meets  one  of  two  criteria: 

(1)  The  cumulative  cost  of  the  changes 
over  the  life  of  the  unit  exceeds  50 
percent  of  the  original  cost  of  building 
and  installing  the  unit  (not  including 
the  cost  of  land)  updated  to  current 
costs. 

(2)  Any  physical  change  in  the 
municipal  waste  combustion  unit  or 
change  in  the  method  of  operating  it 
that  increases  the  emission  level  of  any 
air  pollutant  for  which  new  source 
performance  standards  have  been 
established  under  section  129  or  section 
1 1 1  of  the  CAA.  Increases  in  the 
emission  level  of  any  air  pollutant  are 
determined  when  the  municipal  waste 
combustion  unit  operates  at  100  percent 
of  its  physical  load  capability  and  are 
measured  downstream  of  all  air 


pollution  control  devices.  Load 
restrictions  based  on  permits  or  other 
nonphysical  operational  restrictions 
cannot  be  considered  in  the 
determination. 

Modular  excess-air  municipal  waste 
combustion  unit  means  a  municipal 
waste  combustion  unit  that  combusts 
municipal  solid  waste,  is  not  field- 
erected,  and  has  multiple  combustion 
chambers,  all  of  which  are  designed  to 
operate  at  conditions  with  combustion 
air  amounts  in  excess  of  theoretical  air 
requirements. 

Modular  starved-air  municipal  waste 
combustion  unit  means  a  municipal 
waste  combustion  unit  that  combusts 
municipal  solid  waste,  is  not  field- 
erected,  and  has  multiple  combustion 
chambers  in  which  the  primary 
combustion  chamber  is  designed  to 
operate  at  substoichiometric  conditions. 

Municipal  solid  waste  or  municipal - 
type  solid  waste  means  household, 
commercial/retail,  or  institutional 
waste.  Household  waste  includes 
material  discarded  by  residential 
dwellings,  hotels,  motels,  and  other 
similar  permanent  or  temporary 
housing.  Commercial/retail  waste 
includes  material  discarded  by  stores, 
offices,  restaurants,  warehouses, 
nonmaAufacturing  activities  at 
industrial  facilities,  and  other  similar 
establishments  or  facilities.  Institutional 
waste  includes  materials  discarded  by 
schools,  by  hospitals  (nonmedical),  by 
nonmanufacturing  activities  at  prisons 
and  government  facilities,  and  other 
similar  establishments  or  facilities. 
Household,  commercial/retail,  and 
institutional  waste  does  include  yard 
waste  and  refuse-derived  fuel. 
Household,  commercial/retail,  and 
institutional  waste  does  not  include 
used  oil;  sewage  sludge;  wood  pallets: 
construction,  renovation,  and 
demolition  wastes  (which  include 
railroad  ties  and  telephone  poles);  clean 
wood;  industrial  process  or 
manufacturing  wastes;  medical  waste;  or 
motor  vehicles  (including  motor  vehicle 
parts  or  vehicle  fluff). 

Municipal  waste  combustion  plant 
means  one  or  more  municipal  waste 
combustion  units  at  the  same  location  as 
specified  under  Applicability 
(§60.1015(a)and(b)). 

Municipal  waste  combustion  plant 
capacity  means  the  aggregate  municipal 
waste  combustion  capacity  of  all 
municipal  waste  combustion  units  at 
the  plant  that  are  subject  to  subparts  Ea 
or  Eb  of  this  part,  or  this  subpart. 

Municipal  waste  combustion  unit 
means  any  setting  or  equipment  that 
combusts  solid,  liquid,  or  gasified 
municipal  solid  waste  including,  but 
not  limited  to.  field-erected  combustion 
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units  (with  or  without  heat  recovery), 
modular  combustion  units  (starved-air 
or  excess-air),  boilers  (for  example, 
steam  generating  units),  furnaces 
(whether  suspension-fired,  grate-fired, 
mass-fired,  air  ciirtain  incinerators,  or 
fluidized  bed-fired),  and  pyrolysis/ 
combustion  units.  Two  criteria  further 
define  municipal  waste  combustion 
imits: 

(1)  Municipal  waste  combustion  units 
do  not  include  pyrolysis  or  combustion 
units  located  at  a  plastics  or  rubber 
recycling  unit  as  specified  imder 
Applicability  (§  60.1020(h)  and  (i)). 
Municipal  waste  combustion  units  also 
do  not  include  cement  kilns  that 
combust  municipal  solid  waste  as 
specified  under  Applicability 
(§60.1020(j)).  Mimicipal  waste 
combustion  units  also  do  not  include 
internal  combustion  engines,  gas 
turbines,  or  other  combustion  devices 
that  combust  landfill  gases  collected  by 
landfill  gas  collection  systems. 

(2)  The  boundaries  of  a  municipal 
waste  combustion  unit  are  defined  as 
follows.  The  municipal  waste 
combustion  unit  includes,  but  is  not 
limited  to,  the  municipal  solid  waste 
fuel  feed  system,  grate  system,  flue  gas 
system,  bottom  ash  system,  and  the 
combustion  unit  water  system.  The 
municipal  waste  combustion  unit  does 
not  include  air  pollution  control 
equipment,  the  stack,  water  treatment 
equipment,  or  the  tiu-bine-generator  set. 
The  municipal  waste  combustion  unit 
boundary  starts  at  the  municipal  solid 
waste  pit  or  hopper  and  extends  through 
three  areas: 

(i)  The  combustion  unit  flue  gas 
system,  which  ends  immediately  after 
the  heat  recovery  equipment  or,  if  there 
is  no  heat  recovery  equipment, 
immediately  after  the  combustion 
chamber. 

(ii)  The  combustion  unit  bottom  ash 
system,  which  ends  at  the  truck  loading 
station  or  similar  equipment  that 
transfers  the  ash  to  final  disposal.  It 
includes  all  ash  handling  systems 
connected  to  the  bottom  ash  handling 
system. 

(iii)  The  combustion  unit  water 
system,  which  starts  at  the  feed  water 
pump  and  ends  at  the  piping  that  exits 
the  steam  drum  or  superheater. 

Particulate  matter  means  total 
particulate  matter  emitted  from 
municipal  waste  combustion  units  as 
measured  using  EPA  Reference  Method 
5  in  appendix  A  of  this  part  and  the 
procedures  specified  in  §  60.1300. 

Plastics  or  rubber  recycling  unit 
means  an  integrated  processing  unit  for 
which  plastics,  rubber,  or  rubber  tires 
are  the  only  feed  materials  (incidental 
contaminants  may  be  in  the  feed 


materials).  The  feed  materials  are 
processed  and  marketed  to  become 
input  feed  stock  for  chemical  plants  or 
petroleum  refineries.  The  following 
three  criteria  further  define  a  plastics  or 
rubber  recycling  unit: 

(1)  Each  calendar  quarter,  the 
combined  weight  of  the  feed  stock  that 
a  plastics  or  rubber  recycling  unit 
produces  must  be  more  than  70  percent 
of  the  combined  weight  of  the  plastics, 
rubber,  and  rubber  tires  that  recycling 
unit  processes. 

(2)  The  plastics,  rubber,  or  rubber  tires 
fed  to  the  recycling  imit  may  originate 
from  separating  or  diverting  plastics, 
rubber,  or  rubber  tires  from  municipal 
or  industrial  solid  waste.  The  feed 
materials  may  include  manufacturing 
scraps,  trimmings,  and  off-specification 
plastics,  rubber,  and  rubber  tire 
discards. 

(3)  The  plastics,  rubber,  and  rubber 
tires  fed  to  the  recycling  unit  may 
contain  incidental  contaminants  (for 
example,  paper  labels  on  plastic  bottles 
or  metal  rings  on  plastic  bottle  caps). 

Potential  hydrogen  chloride  emissions 
means  the  level  of  emissions  from  a 
municipal  waste  combustion  unit  that 
would  occur  from  combusting 
municipal  solid  waste  without  emission 
controls  for  acid  gases. 

Potential  mercury  emissions  means 
the  level  of  emissions  from  a  municipal 
waste  combustion  unit  that  would  occur 
from  combusting  municipal  solid  waste 
without  controls  for  mercvuy  emissions. 

Potential  sulfur  dioxide  emissions 
means  the  level  of  emissions  from  a 
miuiicipal  waste  combustion  vmit  that 
would  occiu  from  combusting 
miuiicipal  solid  waste  without  emission 
controls  for  acid  gases. 

Pyrolysis /combustion  unit  means  a 
unit  that  produces  gases,  liquids,  or 
soUds  by  heating  municipal  solid  waste. 
The  gases,  liquids,  or  solids  produced 
are  combusted  and  the  emissions  vented 
to  the  atmosphere. 

Reconstruction  means  rebuilding  a 
mimicipal  waste  combustion  unit  and 
meeting  two  criteria: 

(1)  The  reconstruction  begins  after 
June  6,  2001. 

(2)  The  cumulative  cost  of  the 
construction  over  the  life  of  the  unit 
exceeds  50  percent  of  the  original  cost 
of  building  and  installing  the  municipal 
waste  combustion  unit  (not  including 
land)  updated  to  current  costs  (current 
dollars).  To  determine  what  systems  are 
within  the  boundary  of  the  municipal 
waste  combustion  unit  used  to  calculate 
those  costs,  see  the  definition  in  this 
section  of  "municipal  waste  combustion 
unit." 

Refractory  unit  or  refractory  wall 
frimace  means  a  municipal  waste 


combustion  unit  that  has  no  energy 
recovery  (such  as  through  a  waterwall) 
in  the  furnace  of  the  municipal  waste 
combustion  unit. 

Refuse-derived  fuel  means  a  type  of 
municipal  solid  waste  produced  by 
processing  municipal  solid  waste 
through  shredding  and  size 
classification.  That  includes  all  classes 
of  refuse-derived  fuel  including  two 
fuels: 

(1)  Low-density  fluff  refuse-derived 
fuel  through  densified  refuse-derived 
ftxel. 

(2)  Pelletized  refuse-derived  fuel. 
Same  location  means  the  same  or 

contiguous  properties  under  common 
ownership  or  control,  including  those 
separated  only  by  a  street,  road, 
highway,  or  other  public  right-of-way. 
Common  ownership  or  control  includes 
properties  that  are  owned,  leased,  or 
operated  by  the  same  entity,  parent 
entity,  subsidiary,  subdivision,  or  any 
combination  thereof.  Entities  may 
include  a  municipality,  other 
governmental  unit,  or  any  quasi- 
governmental  authority  (for  example,  a 
public  utility  district  or  regional 
authority  for  waste  disposal). 

Second  calendar  half  means  the 
period  that  starts  on  July  1  and  ends  on 
December  31  in  any  year. 

Shift  supervisor  means  the  person 
who  is  in  direct  charge  and  control  of 
operating  a  municipal  waste  combustion 
unit  and  who  is  responsible  for  onsite 
supervision,  technical  direction, 
management,  and  overall  performance 
of  the  municipal  waste  combustion  unit 
during  an  assigned  shift. 

Spreader  stoker,  mixed  fuel-fired 
(coal/refuse-derived  fuel)  combustion 
unit  means  a  municipal  waste 
combustion  unit  that  combusts  coal  and 
refuse-derived  fuel  simultaneously,  in 
which  coal  is  introduced  to  the 
combustion  zone  by  a  mechanism  that 
throws  the  fuel  onto  a  grate  from  above. 
Combustion  takes  place  both  in 
suspension  and  on  the  grate. 

Standard  conditions  when  referring  to 
units  of  measure  mean  a  temperature  of 
20  °C  and  a  pressure  of  101.3 
kilopascals. 

Startup  period  means  the  period 
when  a  municipal  waste  combustion 
unit  begins  the  continuous  combustion 
of  municipal  solid  waste.  It  does  not 
include  any  warmup  period  during 
which  the  municipal  waste  combustion 
unit  combusts  fossil  fuel  or  other  solid 
waste  fuel  but  receives  no  municipal 
solid  waste. 

Stoker  (refuse-derived  fuel) 
combustion  unit  means  a  steam 
generating  unit  that  combusts  refuse- 
derived  fuel  in  a  semisuspension 


combusting  mode,  using  air-fed 
distributors. 

Total  mass  dioxins/furans  or  total 
mass  means  the  total  mass  of  tetra- 
through  octachlorinated  dibenzo-p- 
dioxins  and  dibenzofurans  as 
determined  using  EPA  Reference 
Method  23  in  appendix  A  of  this  part 
and  the  procedures  specified  in 
§60.1300. 

Twenty-four  hour  daily  average  or  24- 
hour  daily  average  means  either  the 
arithmetic  mean  or  geometric  mean  (as 
specified)  of  all  hourly  emission 
concentrations  when  the  municipal 
waste  combustion  unit  operates  and 
combusts  municipal  solid  waste 


measured  during  the  24  hours  between 
12:00  midnight  and  the  following 
midnight. 

Untreated  lumber  means  wood  or 
wood  products  that  have  been  cut  or 
shaped  and  include  wet,  air-dried,  and 
kiln7dried  wood  products.  Untreated 
lumber  does  not  include  wood  products 
that  have  been  painted,  pigment- 
stained,  or  pressure-treated  by 
compounds  such  as  chromate  copper 
arsenate,  pentachlorophenol,  and 
creosote. 

Waterwall  furnace  means  a  municipal 
waste  combustion  unit  that  has  energy 
(heat)  recovery  in  the  furnace  (for 

Tables 


example,  radiant  heat  transfer  section) 
of  the  combustion  unit. 

Yard  waste  means  grass,  grass 
clippings,  bushes,  shrubs,  and  clippings 
from  bushes  and  shrubs.  They  come 
from  residential,  commercial/retail, 
institutional,  or  industrial  sources  as 
part  of  maintaining  yards  or  other 
private  or  public  lands.  Yard  waste  does 
not  include  two  items: 

(1)  Construction,  renovation,  and 
demolition  wastes  that  are  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  this  section. 

(2)  Clean  wood  that  is  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  this  section. 


Table  1  of  Subpart  AAAA— Emission  Limits  for  New  Small  Municipal  Waste  Combustion  Units 


For  the  following  pollut- 
ants 


1 .  Organlcs 

Dioxins/Furans 
(total  mass 
basis) 

2.  Metals: 

Cadmium  

Lead  

Mercury  

Opacity  

Particulate  Matter 

3.  Acid  Gases: 

Hydrogen  Chloride 


Nitrogen  Oxides 
(Class  I  units)". 

Nitrogen  Oxides 
(Class  II  units)  =. 

Sulfur  Dioxide  


You  must  meet  the 
following  emission  limits* 


4  Other: 

Fugitive  Ash 


13   nanograms   per   dry   standard   cubic 
meter. 


0.020  milligrams  per  dry  standard  cubic 
meter. 

0.20  milligrams  per  dry  standard  cubic 
meter. 

0.080  milligrams  per  dry  standard  cubic 
meter  or  85  percent  reduction  of  poten- 
tial mercury  emissions. 

10  percent  

24  milligrams  per  dry  standard  cubic  r^ter 


25  parts  per  million  by  dry  volume  or  95 
percent  reduction  of  potential  hydrogen 
chloride  emissions. 

150  (180  for  1st  year  of  operation)  parts 
per  million  by  dry  volume. 

500  parts  per  million  by  dry  volume  

30  parts  per  million  by  dry  volume  or  80 
percent  reduction  of  potential  sulfur  diox- 
ide emissions. 

Visible  emissions  for  no  more  than  5  per- 
cent of  hourly  observation  period. 


Using  the  following 
averaging  times 


Ar>d  determine  compliance 
by  the  following  methods 


3-run  average  (minimum  run  duration  is  4 
hours). 


3-run  average  (oin  duration  specified  in 

test  method). 
S-mn  average  (run  duration  specified  in 

test  method). 
3-run  average  (mn  duration  specified  in 

test  method). 

Thirty  6-minufe  averages  

3-njn  average  (ain  duration  specified  in 
test  method). 

3-run  average  (minimum  run  duration  is  1 
hour). 

24-hour  daily  block  arithmetic  average  con- 
centration. 
See  footnote"*  


24-hour    daily    t>lock    geometric    average 
concentration  or  percent  reduction. 


Three  1  -hour  observation  periods 


Stack  test. 

Stack  test. 
Stack  test. 
Stack  test. 


Stack  test 
Stack  test. 


Stack  test 


Continuous  emission  moni- 
toring system. 
See  footnote"* 

Continuous  monitoring 
emission  system. 


Visible  emissk)n  test. 


"  All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen. 

"Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  more  than  250  tons  per  day  of  municipal  solid  waste.  See  §60.1465  for  definitions. 

<=  Class  II  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  no  more  than  250  tons  per  day  of  municipal  solid  waste.  See  §60.1465  for  definitions. 

°No  monitonng,  testing,  recordkeeping,  or  reporting  is  required  to  demonstrate  compliance  with  the  nitrogen  oxides  limit  for  Class  II  units. 

Table  2  of  Subpart  AAAA— Carbon  Monoxide  Emission  Limits  for  New  Small  Municipal  Waste  Combustion 

Units 


For  the  following  municipal  waste  combustion  units 

You  must  meet  the  following 
cartxHi  nrKxioxkle  limits" 

Using  the  foltowing 
averaging  times  " 

1.  Fluidized-bed 

100  parts  per  million  by  dry  volume  

200  parts  per  million  by  dry  volume  

100  parts  per  million  by  dry  volume  

1 ■ 

4-hour. 

24-hour.': 

4-hour. 

2.  Fluidized  bed.  mixed  fuel,  (wood/refuse-derived  fuel) 

3.  Mass  bum  rotary  refractory 

76374        Federal  Register /Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Rules  and  Regulations 

Table  2  of  Subpart  AAAA— Carbon  Monoxide  Emission  Limits  for  New  Small  Municipal  Waste  Combustion 

Units— -Continued 


For  the  following  municipal  waste  combustion  units 

You  must  meet  the  following 
carbon  monoxide  limits" 

Using  the  following 
averaging  times  " 

4   Ma^s  bum  rotarv  watenvall                                      

100  parts  per  million  by  dry  volume  

24-hour. 

S   Ma^^  bum  waterwall  and  rsfractorv 

100  parts  per  million  by  dry  volume  

4-hour. 

6.  Mixed  fuel-fired  (pulverized  coal/refuse-derived  fuel) 

7   Modular  starved-air  and  excess  air      

150  parts  per  million  by  dry  volume  

50  parts  per  million  by  dry  volume  

150  parts  per  million  by  dry  volume  

4-hour. 
4-hour. 

8.   Spreader  stoker,   mixed  fuel-fired  (coal/refuse-derived 

fuel). 
9  Stoker  refuse-derived  fuel 

24-hour  daily. 
24-hour  daily. 

150  parts  per  million  by  dry  volume  

■All  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen  Compliance  is  determined  by  continuous  emission  monitoring  systems. 

"Blcxjk  averages,  arithmetic  mean.  See  §60  1465  for  definitions. 

<=  24-hour  block  average,  geometric  mean.  See  §60.1465  for  definitions. 

Table  3  of  Subpart  AAAA— Requirements  for  Validating  Continuous  Emission  Monitoring  Systems  (CEMS) 


For  the  following  continuous  emission  monitoring  sys- 
tems 

Use  the  following  methods  in  appendix  A  of  this  part  to 
validate  pollutant  concentration  levels 

Use  the  following  methods  in 

appendix  A  of  this  part  to 

measure  oxygen  (or  cart)on 

dktxkie) 

1   Nitrogen  Oxides  (Class  1  units  only)  *  

Method  7.  7A,  7B,  7C,  7D,  or  7E 

Method  6  or  6C 

Method  10  10A  or  10B  

Method  3  or  3A. 

2  Sulfur  DioxkJe              

Method  3  or  3A. 

3  Cartxin  Monoxide                                    . .          

Method  3  or  3A. 

3  Class  I  units  mean  small  munrcipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  more  than  250  tons  per  day  of  munrcipal  solid  waste.  See  §60.1465  for  definitions. 


Federal  Register /Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Rules  and  Regulations       76375 


Table  5  of  Subpart  AAAA— Requirements  for  Stack  Tests— Continued 


To  measure  the  following 
pollutants 


Mercury 


Opacity 


Particulate  Matter 


Acid  Gases: " 
Hydrogen  Chloride 


Other:  ►> ' 
Fugitive  Ash 


Use  the  following  methods 

in  appendix  A  of  this  part 

to  determine  the  sampling 

location 


Use  the  methods  in  appen- 
dix A  of  this  pari  to  meas- 
ure pollutant  concentration 


Method  1 


Method  9 


Method  1 


Method  1 


Not  applicable 


Method  29  « 


Method  9 


Method  5« 


Method  26  or  26A  a 


Method  22  (visible  emis- 
sions). 


Also  note  the  following  additional  infonnation 


Compliance  testing  must  be  performed  while  the  mu- 
nicipal waste  combustion  unit  is  operating  at  full 
load. 

Use  Methcxl  9  to  determine  compliance  with  opacity 
limit.  3-hour  obsen/ation  period  (thirty  6-minu1e  aver- 
ages). 

The  minimum  sample  Matter  volume  must  be  1.0 
cubic  meters.  The  probe  and  filter  holder  heating 
systems  in  the  sample  train  must  be  set  to  provide 
a  gas  temperature  no  greater  than  160  ±14°C.  The 
minimum  sampling  time  is  1  hour. 

Test  runs  must  be  at  least  1  hour  long  while  the  mu- 
nicipal waste  combustion  unit  is  operating  at  full 
load. 

The  three  1  -hour  observation  period  must  include  peri- 
ods when  the  facility  transfers  fugitive  ash  from  the 
municipal  waste  combustion  unit  to  the  area  where 
the  fugitive  ash  is  stored  or  loaded  into  containers 
or  trucks. 


a  Must  simultaneously  measure  oxygen  (or  carbon  dioxide)  using  Method  3A  or  3B  in  appendix  A  of  this  part 
Jtltn  Ap^ndbc  F^ifS'p^S""'^®'  ""'°^"  °''''^'  ^"^  '^'^'^  monoxide.  Stack  tests  are  not  required  except  for  quality  assurance  require- 


ments 


Table  4  of  Subpart  AAAA— Requirements  for  Continuous  Emission  Monitoring  Systems  (CEMS) 

For  the  following  pollutants 

Use  the  following  span  values  for  your  CEMS 

Use  the  following 
performance  speci- 
frcations  in  appen- 
dix B  of  this  part  for 
your  CEMS 

If  needed  to  meet  minimum 

data  requirements,  use  the 

following  alternate  methods 

in  appendix  A  of  this  part 

to  collect  data 

1.  Opacity  

2.  Nitrogen  Oxides  (Class  1 
units  only)  ^. 

3.  Sulfur  Dioxide 

too  percent  opacity  

P.S.I 
P.S.  2 

PS.  2 

PS.  4A 
P.S.  3 

Method  9. 

Control  device  outlet:  125  percent  of  the  maximum  ex- 
pected hourty  potential  nitrogen  oxides  emissions  of  the 
municipal  waste  combustion  unit. 

Inlet  to  control  devrce:  125  percent  of  the  maximum  ex- 
pected sulfur  dioxide  emissions  of  the  munk;ipal  waste 
combustion  unit.  Control  device  outlet:  50  percent  of 
the  maximum  expected  houriy  potential  sulfur  dioxide 
emissions  of  the  munrcipal  waste  combustion  unit. 

125  percent  of  the  maximum  expected  hourty  potential 
cartxjn  with  monoxide  emissions  of  the  municipal  waste 
combustion  unit. 

25  percent  oxygen  or  25  percent  carbon  dioxide  

Method  7E. 
Method  6C. 

4.  Cart>on  Monoxide 

Methcxj  10  alternative  inter- 

5. Oxygen  or  Cartwn  Dioxide 

ference  trap. 
Method  3 A  or  3B. 

[FR  Doc.  00-30003  Filed  12-5-00;  8:45  am] 
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•Class  I  units  mean  small  munk:ipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  more  than  250  tons  per  day  of  municipal  solid  waste.  See  §60.1465  for  definitions. 

Table  5  of  Subpart  AAAA— Requirements  for  Stack  Tests 


To  measure  the  following 
pollutants 

Use  the  following  methods 

in  appendix  A  of  this  part 

to  determine  the  sampling 

locatwn 

Use  the  methods  in  appen- 
dix A  of  this  part  to  meas- 
ure pollutant  concentratron 

Also  note  the  following  additional  information 

1 .  Organics: 

Dioxins/Furans 

Method  1  

Method  23*  

Method  29«  

Method  29"  

The  minimum  sampling  time  must  be  4  hours  per  test 

2.  Metals: 

Cadmium  

Method  1  

run  while  the  municipal  waste  combustion  unit  is  op- 
erating at  full  load. 

Compliance  testing  must  be  perfonned  while  the  mu- 

Lead  

Method  1  

nicipal  waste  combustion  unit  is  operating  at  full 
load. 
Compliance  testing  must  be  performed  while  the  mu- 

nicipal waste  combustion  unit  is  operating  at  full 
load. 

®  I==i 


Wednesday, 
December  6,  2000 


Part  m 


Environmental 
Protection  Agency 


40  CFR  Part  60 

Emission  Guidelines  for  Existing  Small 

Municipal  Waste  Combustion  Units;  Final 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-6899-5] 

RIN  2060-AI51 

Emission  Guidelines  for  Existing  Small 
Municipal  Waste  Combustion  Units 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  reestablishes 
emission  guidelines  for  existing  small 
municipal  waste  combustion  (MWC) 
units.  The  emission  guidelines  contain 
stringent  emission  limits  for  organics 
(dioxins/furans).  metals  (cadmium,  lead, 
mercury,  and  particulate  matter),  and 
acid  gases  (hydrogen  chloride,  sulfur 
dioxide,  and  nitrogen  oxides).  Some  of 
those  pollutants  can  cause  toxic  effects 
such  as  eye,  nose,  throat,  and  skin 
irritation,  and  blood  cell,  heart,  hver, 
and  kidney  damage.  Emission 
guidelines  for  small  KfWC  imits  were 
originally  promulgated  in  December 
1995,  but  were  vacated  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  March  1997.  In 
response  to  the  1997  vacature,  on 
August  30,  1999,  EPA  proposed  to 
reestablish  emission  guidelines  for 
small  MWC  units.  The  emission 
guidelines  contained  in  this  final  rule 
are  equivalent  to  the  1995  emission 
guidelines  for  small  MWC  units. 
DATES:  Effective  date.  February  5,  2001. 


The  incorporation  by  reference  of 
certain  publications  listed  in  this  rule 
are  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  as  of 
February  5,  2001. 

Applicability  date.  The  emission 
guidelines  apply  to  small  MWC  units 
that  commenced  construction  on  or 
before  August  30,  1999. 
ADDRESSES:  Docket  No.  A-98-18  and 
associated  Docket  Nos.  A-90— 45  and  A- 
89-08  contain  supporting  information 
for  the  emission  guidelines.  The  dockets 
are  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  Center  (Mail  Code-6102), 
401  M  Street  SW,  Washington,  DC 
20460,  or  by  calling  (202)  260-7548. 
The  dockets  are  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor).  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Copland  at  (919)  541-5265, 
Combustion  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  e-mail: 
copland.rick@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Public  Comments 

Emission  guidelines  and  companion 
new  source  performance  standards 
(NSPS)  for  small  MWC  units  were 
proposed  on  August  30,  1999  (64  FR 
47276),  and  48  comment  letters  were 
received  on  the  proposals.  Verbal 
comments  were  also  received  at  the 


October  5, 1999  public  hearing.  The 
comment  letters  and  a  transcript  of  the 
public  hearing  are  available  in  Docket 
No.  A-98-18.  A  summary  of  and 
responses  to  the  public  comments  are 
contained  in  "Small  Mimicipal  Waste 
Combustors:  Background  Information 
Document  for  New  Source  Performance 
Standards  and  Emission  Guidelines- 
Public  Comments  and  Responses  (EPA- 
453/R-OO-OOl)."  In  response  to  the 
public  comments,  EPA  adjusted  the 
final  emission  guidelines  where 
appropriate.  A  copy  of  the  background 
information  document  is  located  in 
Docket  No.  A-98-18. 

World  Wide  Web 

Electronic  versions  of  this  action,  the 
regulatory  text,  and  other  background 
information,  including  the  response  to 
comments  document,  are  available  at 
the  Technology  Transfer  Network  web 
site  (TTN  Web)  that  EPA  has  established 
for  the  emission  guidelines  for  small 
MWC  units:  "http://wrww.epa.gov/ttn/ 
uatw/l29/mwc/rimwc2.html."  For 
assistance  in  downloading  files,  call  the 
EPA's  TTN  Web  Help  Line  at  (919)  541- 
5384. 

Regulated  Entities 

No  entities  are  directly  regulated  by 
this  action  because  these  are  emission 
guidelines.  Additional  State  or  Federal 
action  is  required  for  implementation  of 
the  emission  guidelines.  However, 
adoption  of  State  or  Federal  plans 
implementing  the  emission  guidelines 
will  affect  the  following  categories  of 
sources: 


Category 

NAICS 
codes 

SIC  codes 

1 

Examples  of  regulated  entities 

Industry,  Federal  government,  and  State/local/tribal  gov- 
ernments. 

562213, 
92411 

4953 
9511 

Solid  waste  combustors  or  incinerators  at  waste-to-en- 
ergy facilities  that  generate  electricity  or  steam  from 
the  combustion  of  garbage  (typically  municipal 
waste);  and  solid  waste  combustors  or  incinerators  at 
facilities  that  combust  garbage  (typically  municipal 
waste)  and  do  not  recover  energy  from  the  waste. 

The  above  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  the  entities  EPA  expects  to  be 
regulated  by  applicable  State  or  Federal 
plans  implementing  the  emission 
guidelines  for  small  MWC  imits.  Not  all 
facilities  classified  under  the  NAICS 
and  SIC  codes  will  be  affected.  Other 
types  of  entities  not  listed  could  also  be 
affected.  To  determine  whether  yowi 
facility  will  be  regulated  by  State  or 
Federal  plans  implementing  the 
emission  guidelines,  carefully  examine 
the  applicability  criteria  in  §§  60.1550 
through  60.1565  of  the  emission 
guidelines. 


Judicial  Review 

Today's  action  of  adopting  a  final  rule 
for  small  MWC  units  constitutes  final 
administrative  action  on  the  proposed 
emission  guidelines  for  small  MWC 
units.  Under  section  307(b)(1)  of  the 
Clean  Air  Act  (CAA).  judicial  review  of 
this  final  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  by  February  5,  2001.  Under 
section  307(d)(7)(B)  of  the  CAA.  only  an 
objection  to  this  final  rule  that  was 
raised  with  reasonable  specificity 
during  the  period  for  public  comment 


can  be  raised  during  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
CAA,  the  requirements  established  by 
today's  final  action  may  not  be 
challenged  separately  in  any  civil  or 
criminal  proceeding  brought  by  EPA  to 
enforce  the  requirements. 

Organization  of  This  Document 

The  following  outline  is  provided  to 
aid  in  locating  information  in  this 
preamble. 

I.  Background  Information 

II.  Summary  of  the  Emission  Guidelines 
A.  Sources  Regulated  by  the  Emission 

Guidelines 


B.  Subcategorization  of  the  Small  MWC 
Unit  Population 

C.  Pollutants  Regulated  by  the  Emission 
Guidelines 

D.  Format  of  the  Emission  Limits 

E.  Summary  of  the  Emission  Guidelines 

III.  Changes  to  the  Emission  Guidelines 

IV.  Impacts  of  the  Emission  Guidelines 

A.  Air  Impacts 

B.  Cost  and  Economic  Impacts 

V.  Companion  Rule  for  New  Small  MWC 

Units 

VI.  Amendments  to  40  CFR  Part  60,  Subpart 

B 
Vn.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132:  Federalism 

C.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 

Abbreviations  and  Acronyms  Used  in  This 
Document 

ASME    American  Society  of  Mechanical 

Engineers 
CFR    Code  of  Federal  Regulations 
ElA    Economic  Impact  Analysis 
EPA    U.S.  Environmental  Protection  Agency 
FR    Federal  Register 
ICR    Information  Collection  Request 
kg/year    Kilograms  per  year 
MACT    Maximum  achievable  control 

technology 
Mg/year    Megagrams  per  year 
MSW    Municipal  solid  waste 
MWC    Municipal  waste  combustion 
NAICS    North  American  Industrial 

Classification  System 
NSPS    New  source  performance  standards 
NTTAA    National  Technology  Transfer  and 

Advancement  Act 
O  AQPS    Office  of  Air  Quality  Planning  and 

Standards 
OMB    Office  of  Management  and  Budget 
OP    Office  of  Policy 
Pub.  L.     Public  Law 
RFA    Regulatory  Flexibility  Act 
SBREFA     Small  Business  Regulatory 

Enforcement  Fairness  Act 
SIC    Standard  Industrial  Classification 
TTN    Technology  Transfer  Network 
UMRA    Unfunded  Mandates  Reform  Act 
U.S.     United  States 
U.S.C.     United  States  Code 

I.  Background  Information 

On  December  19,  1995.  EPA 
promulgated  emission  guidelines  for 
large  and  small  MWC  imits  under  40 
CFR  part  60,  subpart  Cb.  The  emission 
guidelines  covered  existing  MWC  units 
located  at  plants  with  an  aggregate  plant 
combustion  capacity  greater  than  35 


megagrams  per  day  of  municipal  solid 
waste  (MSW)(approximately  39  tons  per 
day  of  MSW).  The  1995  emission 
guidelines  divided  the  MWC  imit 
population  into  MWC  units  located  at 
large  MWC  plants  and  MWC  units 
located  at  small  MWC  plants.  Plant  size 
was  based  on  the  total  aggregate 
capacityof  all  individual  MWC  units  at 
a  MWC  plant. 

Litigation  followed  the  promulgation 
of  the  1995  emission  guidelines.  In 
1997,  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  ruled  that 
EPA  must  develop  regulations  for  small 
MWC  units  (units  with  an  individual 
MWC  capacity  of  250  tons  per  day  or 
less)  separately  from  regulations  for 
large  MWC  units  (units  with  an 
individual  MWC  unit  capacity  greater 
than  250  tons  per  day),  indicating  that 
the  1995  emission  guidelines  were  not 
consistent  with  section  129  of  the  CAA. 
The  court  directed  EPA  to  revise  the 
1995  emission  guidelines  so  that  they 
applied  only  to  large  MWC  units,  and 
the  coiut  vacated  the  1995  emission 
guidelines  as  they  applied  to  small 
MWC  units.  In  response  to  the  court 
ruling.  EPA  amended  the  1995  emission 
guidelines  on  August  25,  1997  so  that 
they  applied  only  to  existing  large  MWC 
units.  "Then,  on  August  30,  1999.  EPA 
proposed  emission  guidelines  for  small 
MWC  imits  with  an  individual  unit 
capacity  of  35  to  250  tons  per  day. 

Today's  final  rule  reestaolishes 
emission  guidelines  for  existing  small 
MWC  units  with  capacities  of  35  to  250 
tons  per  day  of  MSW  under  40  CFR  part 
60,  subpart  BBBB. 

n.  Summary  of  the  Emission  Guidelines 

The  following  summarizes  the  final 
emission  guidelines  for  small  MWC 
units,  including  identification  of  the 
subcategories  used  in  the  final  emission 
guidelines.  Overall,  the  emission 
guidelines  for  smsdl  MWC  units  are 
equivalent  to  the  1995  emission 
guidelines  for  small  MWC  units. 

A.  Sources  Regulated  by  the  Emission 
Guidelines 

Today's  emission  guidelines  do  not 
directly  regulate  any  MWC  units,  but 
they  require  States  to  develop  plans  to 
limit  air  emissions  from  existing  small 
MWC  units.  In  subpart  BBBB  and  in 
associated  State  plans,  the  emission 
limits  and  requirements  will  apply  to 
each  existing  small  MWC  unit  that  has 
a  design  combustion  capacity  of  35  to 
250  tons  per  day  of  MSW  and 
commenced  construction  on  or  before 
August  30.  1999.  Small  MWC  units  that 
commenced  construction  after  August 
30.  1999  are  not  covered  under  the 
emission  guidelines  (subpart  BBBB). 


Those  units  will  be  subject  to  the  NSPS 
for  new  small  MWC  units  (subpart 
AAAA)  which  are  published  separately 
in  today's  Federal  Register. 

B.  Subcategorization  of  the  Small  hfWC 
Unit  Population 

Within  the  emission  guidelines,  the 
small  MWC  unit  population  is 
subcategorized  based  on  aggregate 
capacity  of  the  plant  where  the 
individual  small  MWC  unit  is  located. 
The  resulting  subcategories  are  as 
follows:  Class  I  units  are  small  MWC 
units  located  at  plants  with  an  aggregate 
plant  capacity  greater  than  250  tons  per 
day  of  MSW;  Class  11  units  are  small 
MWC  units  located  at  plants  with  an 
aggregate  plant  capacity  less  than  or 
equal  to  250  tons  per  day  of  MSW. 

C.  Pollutants  Regulated  by  the  Emission 
Guidelines 

Section  129  of  the  CAA  requires  EPA 
to  establish  numerical  emission  limits 
for  dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
sulfiu'  dioxide,  hydrogen  chloride, 
nitrogen  oxides,  and  carbon  monoxide. 
Section  129  specifies  that  EPA  may  also: 

*   *   *  promulgate  numerical  emission 
limitations  or  provide  for  the  monitoring  of 
post-combustion  concentrations  of  surrogate 
substances,  parameters,  or  periods  of 
residence  times  in  excess  of  stated 
temperatures  with  respect  to  pollutants  other 
than  those  listed  [above]  *   *   *. 

Therefore,  in  addition  to  emission 
limits.  EPA  is  establishing  requirements 
for  MWC  unit  op>erating  load,  flue  gas 
temperature  at  the  particulate  matter 
control  device  inlet,  and  carbon  feed 
rate  as  part  of  the  good  combustion 
practice  requirements.  The  EPA  is  also 
establishing  requirements  for  the  control 
of  fugitive  ash  emissions.  All  of  those 
requirements  were  contained  in  the 
1995  emission  guidelines. 

D.  Format  of  the  Emission  Limits 

The  format  of  the  emission  limits  is 
identical  to  the  format  of  the  emission 
limits  in  the  1995  emission  guidelines: 
emission  limits  based  on  pollutant 
concentration.  Alternative  percentage 
reduction  requirements  are  provided  for 
mercury,  sulfur  dioxide,  and  hydrogen 
chloride.  Opacity  and  fugitive  ash 
requirements  are  the  same  as  the  1995 
emission  guidelines.  In  addition  to 
controlling  stack  emissions,  the 
emission  guidelines  incorporate  good 
combustion  practice  requirements  (i.e., 
operator  training,  operator  certification, 
and  MWC  unit  operating  requirements). 
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E.  Summary  of  the  Emission  Guidelines 

A  concise  summary  of  the  emission 
guidelines  can  be  found  in  Tables  2 
through  4  of  subpart  BBBB. 

m.  Changes  to  the  Emission  Guidelines 

For  the  majority  of  small  MWC  units 
that  will  be  subject  to  emission 
guideline  requirements,  the  final 
emission  guidelines  are  identical  to  the 
emission  guidelines  proposed  in  August 
1999.  However,  one  change  made  in  the 
final  emission  guidelines  affects 
requirements  for  about  five  MWC 
plants.  That  change  is  summarized  in 
the  following  three  paragraphs  and  is 
also  discussed  in  the  background 
information  document  described  earlier 
under  "Public  Comments." 

In  the  proposal,  different  emission 
limits  were  proposed  for  MWC  units  in 
Class  A  and  Class  B.  Class  A  MWC  units 
were  noiuefractory  MWC  units  located 
at  MWC  plants  with  an  aggregate  plant 
capacity  greater  than  250  tons  per  day. 
Class  B  MWC  units  were  refractory  units 
located  at  MWC  plants  with  an 
aggregate  plant  capacity  greater  than  250 
tons  per  day.  The  1999  proposal 
included  different  emission  limits  for 
Class  A  and  Class  B  units  because  it  had 
been  brought  to  EPA's  attention  that 
different  flue  gas  flow  rates  per  ton  of 
MSW  combusted  were  expected  to 
occur  at  Class  A  and  Class  B  units.  The 
1995  emission  guidelines  did  not  make 
the  distinction  in  flue  gas  flow  rates  and 
treated  Class  A  and  Class  B  units  as  a 
combined  class  with  the  same 
requirements. 

Some  conunents  on  the  proposal 
indicated  that  the  proposed 
subcategorization  with  different  control 
requirements  for  Class  A  and  Class  B 
was  appropriate.  However,  other 
comments  on  the  proposal  indicated 
that  the  technical  bases  for  the  Class  A 
and  Class  B  subcategorization  was  no 
longer  valid  for  today's  MWC  units  and 
the  subcategory  was  inappropriate.  The 
EPA  reanalyzed  the  issue  and  has 
concluded  that  the  flue  gas  flow  rates 
for  Class  A  and  Class  B  MWC  units  are 
not  significantly  different.  As  a  result, 
the  Class  A  units  and  the  Class  B  units 
are  combined  into  a  single  Class  I 
category  in  the  final  emission  guidelines 
as  had  been  done  in  the  1995  emission 
guidelines. 

Maximum  achievable  control 
technology  (MACT)  floors  were  then 
calculated  for  the  Class  I  units,  and  then 
new  MACT  limits  were  selected. 
Uniform  emission  limits  now  apply  to 
all  Class  I  MWC  units.  With  the 
exception  of  nitrogen  oxides,  the  final 
emission  limits  for  Class  I  imits  are 
identical  to  the  1995  emission  limits  for 


Class  I  units.  The  full  set  of  final 
emission  limits  for  Class  I  and  Class  11 
can  be  found  in  Tables  2,  3  and  4  of 
Subpart  BBBB.  See  the  background 
information  document  for  a  discussion 
of  other  conunents  on  the  proposed 
emission  guidelines. 

rv.  Impacts  of  the  Emission  Guidelines 

The  following  describes  the  impacts 
(i.e.,  air,  water,  solid  waste,  energy,  cost, 
and  economic  impacts)  of  the  emission 
guidelines  for  small  MWC  units.  The 
impact  analysis  conducted  to  evaluate 
the  1995  emission  guidelines  still 
applies  because  the  air  pollution  control 
requirements  in  the  final  emission 
guidelines  are  the  same  as  the  1995 
emission  guidelines.  The  1995  analysis 
is  available  at  59  FR  48228.  The 
discussion  in  this  preamble  focuses  only 
on  the  air,  cost,  and  economic  impacts 
of  the  final  emission  guidelines. 

As  discussed  in  the  preamble  for  the 
1995  emission  guidelines,  EPA 
determined  that  the  water,  solid  waste, 
and  energy  impacts  associated  with  the 
emission  guidelines  were  not 
significant.  Today's  action  affects  only  a 
subset  of  the  MWC  imits  that  were 
addressed  in  the  earlier  impact  analysis. 
Accordingly,  EPA  has  concluded  that 
the  water,  solid  waste,  and  energy 
impacts  associated  with  today's  action 
are  not  significant. 

For  furtner  information  on  the 
impacts  of  the  emission  guidelines,  refer 
to  "Economic  Impact  Analysis  (ELA): 
Small  Municipal  Waste  Combustion 
Units — Emission  Guidelines  and  New 
Source  Performance  Standards"  March 
2000  (EPA-452/R-00-001). 

A.  Air  Impacts 

As  discussed  in  the  EIA,  the  EPA 
estimates  that  90  small  MWC  units 
operating  at  41  plants  will  be  affected  by 
the  emission  guidelines.  The  total  MSW 
combustion  capacity  of  the  90  units  was 
8,551  tons  per  day  in  1998. 

Table  1  of  this  preamble  presents  the 
national  air  emission  reductions  for 
existing  small  MWC  imits  that  will 
result  from  full  implementation  of  the 
emission  guidelines  compared  to  1998 
baseline  levels  without  the  emission 
guidelines. 

Table  1 . — National  Air  Emission  Im- 
pacts OF  THE  Emission  Guidelines 
FOR  Small  MWC  Units 


Table  1  .—National  Air  Emission  Im- 
pacts OF  THE  Emission  Guidelines 
for  Small  MWC  Units— Contin- 
ued 


Pollutant 

Air  emissions 
reduction 

Emission 
level ' 

Paniculate 

369  Mg/year  

77 

Matter. 

Sulfur  Dioxide 

1,368  Mg/year  .. 

56 

Hydrogen 

2,456  Mg/year  .. 

88 

Chloride. 

Nitrogen  Ox- 

384 Mg/year  

9 

ides. 

Pollutant 

Air  emissions 
reduction 

Emission 
level  ■ 

Dioxins/ 
Furans*". 

Cadmium  

Lead 

Mercury 

2.7  kg/year 

310  kg/year  

12.9  Mg/year  .... 
4.1  Mg/year  

97 

85 
92 
95 

"  Percent  reduction  from  1 998  baseline. 

"Percent  national  emission  reduction  rel- 
ative to  national  baseline  emissions  that  would 
occur  in  the  absence  of  the  emission  guide- 
lines. 

■^  Total  mass  of  tefra-through  octachlorinated 
dibenzo-p-dioxins  and  ditsenzofurans. 

B.  Cost  and  Economic  Impacts 

To  estimate  the  costs  of  the  emission 
guidelines,  EPA  has  taken  into  account 
all  of  the  existing  air  pollution  control 
equipment  currently  in  operation  at 
small  MWC  imits.  The  cost  estimates 
presented  here  are  incremental  costs 
over  the  control  equipment  already  in 
use.  For  more  details  on  the  cost  and 
economic  analysis,  refer  to  the  EIA. 

The  total  annual  cost  (including 
annualized  capital  and  operating  costs] 
of  the  final  emission  guidelines  would 
be  approximately  $68  million,  which  is 
equivalent  to  $25.30  per  ton  of  MSW 
combusted. 

V.  Companion  Rule  for  New  Small 
MWC  Units 

A  companion  rule  to  reestablish  NSPS 
for  new  small  MWC  units  is  being 
published  separately  in  today's  Federal 
Register.  The  NSPS  for  new  small  MWC 
units  are  contained  in  40  CFR  part  60, 
subpart  AAAA. 

VI.  Amendments  to  40  CFR  Part  60, 
Subpart  B 

Also  included  in  today's  Federal 
Register  is  a  rule  to  amend  subpart  B  of 
part  60,  "Adoption  and  Submittal  of 
State  Plans  for  Designated  Facilities." 
The  EPA  proposed  two  amendments  to 
subpart  B,  which  are  fully  described  in 
the  proposal  to  reestablish  emission 
guidelines  for  small  MWC  units  (64  FR 
47241).  The  EPA  received  no  comments 
on  the  amendments  to  subpart  B; 
therefore,  the  amendments  are  being 
promulgated  as  proposed. 

VII.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 


is  "significant,"  and,  therefore,  subject 
to  Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  lead  to 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govermnents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  final  rule  is  not  a  "significant 
regulatory  action"  and,  therefore,  is  not 
subject  to'  OMB  review.  The  EPA 
submitted  the  1995  rulemaking  package 
(which  included  requirements  for  new 
and  existing  large  MWC  units  and 
requirements  for  new  and  existing  small 
MWC  units)  to  OMB  for  review  (60  FR 
65405,  December  19,  1995)  and  OMB 
approved  the  rulemaking  package  for 
adoption.  The  emission  guidelines 
promulgated  today  only  apply  to  small 
MWC  units  and  are  projected  to  have  an 
impact  of  approximately  $68  million 
aimually. 

B.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance. costs  incurred  by  State  and 


local  govermnents,  or  EPA  consiUts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
plans  are  used  to  implement  the  rule. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
final  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  final  rule,  EPA  did  consult  with 
State  and  local  officials  in  developing 
this  final  rule.  A  list  of  those 
consultations  is  provided  in  the 
preamble  to  the  1995  emission 
guidelines  (60  FR  65405-65412, 
December  19,  1995). 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  govenunents.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  tiinely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  EPA  is  not  aware  of 
any  small  MWC  units  located  in  Indian 


territory.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  final  rule. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
plaimed  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regidation.  This  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866.  Further,  it  is  based  t)n 
technology  performance  and  not  on 
health  and  safety  risks. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
or  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  govenunents,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
a  rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  writh 
applicable  law.  Moreover,  section  205 
aUows  EPA  to  adopt  an  alternative  other 
than  the  least  cosdy,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
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rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
emission  guidelines  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  the  private  sector  in 
any  1  year.  The  EIA  shows  that  the  total 
annual  costs  of  the  emission  guidelines 
is  about  $68  million  per  year,  starting  on 
the  5th  year  after  the  rule  is 
promulgated.  Thus,  today's  emission 
guidelines  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  Although  the  emission 
guidelines  are  not  subject  to  UMRA, 
EPA  prepared  a  cost-benefit  analysis 
under  section  202  of  the  UMRA  for  the 
1995  emission  guidelines.  For  a 
discussion  of  how  EPA  complied  with 
the  UMRA  for  the  1995  emission 
guidelines,  including  its  extensive 
consultations  with  State  and  local 
governments,  see  the  preamble  to  the 

1995  emission  guidelines.  Because 
today's  final  emission  guidelines  are 
equivalent  to  the  1995  emission 
guidelines,  no  additional  consultations 
were  necessary. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 

1996  (SBREFAj,  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  Federal 
agencies  to  prepare  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  imder  the  Administrative 
Procediu-e  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jin-isdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  in  the  regulated  industry  that 
has  a  gross  annual  revenue  less  than  $6 
million;  (2)  a  small  governmental 


jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EPA  has 
determined  in  a  regulatory  flexibility 
analysis  that  eight  existing  small  MWC 
units  (operated  by  one  small  business 
and  seven  small  governments)  that 
would  be  subject  to  the  emission 
guidelines  are  considered  "small 
entities"  according  to  the  Small 
Business  Administration's  definitions 
for  the  affected  industries.  Also  in  the 
initial  analysis.  EPA  calculated 
compliance  costs  as  a  percentage  of 
sales  for  business  and  a  percentage  of 
income  (total  household  income)  for  the 
relevant  population  of  owning 
governments  for  the  MWC  units  that  are 
considered  small  entities.  The  estimated 
annual  compliance  cost  as  a  percentage 
of  income  is  0.03  percent  for  the  seven 
small  potentially  affected  government 
entities  and  39  percent  for  the  one  small 
business.  For  the  seven  potentially 
affected  government  entities,  the 
maximum  compliance  cost  was  0.25 
percent.  None  of  the  governmental 
impacts  are  considered  significant.  The 
impact  on  the  one  small  business  is 
considered  significant  but  one  small 
business  is  not  a  substantial  number  of 
entities. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  has  tried  to  reduce  the  impact  of 
this  final  rule  on  small  entities  by 
establishing  different  requirements  for 
Class  I  and  Class  II  MWC  units  and 
establishing  provisions  for  less  frequent 
testing  for  Class  11  MWC  units.  In 
addition,  EPA  involved  representatives 
of  small  entities  in  the  development  of 
the  emission  guidelines. 

G.  Paperwork  Reduction  Act 

The  0MB  has  approved  the 
information  collection  requirements  in 
the  emission  guidelines  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  has 
assigned  0MB  control  number  2060- 
0424. 

The  information  will  be  used  to 
ensure  that  the  small  MWC  unit 
requirements  are  implemented  properly 
and  are  complied  with  on  a  continuous 
basis.  Records  and  reports  are  necessary 
to  identify  small  MWC  units  that  might 


not  be  in  compliance  with  the  emission 
guidelines.  Based  on  reported 
information,  the  implementing  agency 
will  decide  which  small  MWC  units 
should  be  inspected  and  what  records  or 
processes  should  be  inspected.  Records 
that  owners  and  operators  of  small 
MWC  units  maintain  indicate  whether 
personnel  are  operating  and  maintaining 
control  equipment  properly. 

The  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  for  which  a  claim  of  confidentiality 
is  made  will  be  safeguarded  according 
to  EPA  policies  in  40  CFR  part  2, 
subpart  B,  Confidentiality  of  Business 
Information. 

The  emission  guidelines  are  projected 
to  affect  approximately  90  small  MWC 
units  located  at  41  plants.  The  estimated 
average  annual  burden  for  industry  for 
the  first  3  years  after  promulgation  of 
the  emission  guidelines  would  be  1,297 
person-horn's  annually.  There  will  be  no 
capital  costs  for  monitoring  or 
recordkeeping  during  the  first  3  years. 
The  estimated  average  annual  burden, 
over  the  first  3  years,  for  the 
implementing  agency  would  be  773 
hours  with  a  cost  of  $30,869  (including 
travel  expenses)  per  year. 

Burden  means  total  time,  effort,  or 
financial  resoiu-ces  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  That  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  EPA  is  amending  the  table  in  40 
CFR  part  9  of  currently  approved 
information  collection  request  (ICR) 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  collection  requirements 
contained  in  this  final  rule. 


H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  No.  104-113. 
section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  annual 
reports  to  OMB,  explanations  when  EPA 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify 
voluntary  consensus  standards 
applicable  to  the  small  MWC  emission 
guidelines  that  could  be  used  in  process 
and  emissions  monitoring.  The  search 
for  emissions  monitoring  procedures 
identified  29  volimtary  consensus 
standards  that  initially  appeared  to  have 
possible  use  in  lieu  of  EPA  standard 
reference  methods.  After  reviewing  the 
available  standards,  EPA  determined 
that  21  of  the  candidate  consensus 
standards  identified  for  measiuing 
emissions  or  surrogates  subject  to 
emission  standards  in  the  final  rule 
would  not  be  practical  due  to  lack  of 
equivalency,  documentation,  validation 
data  and  other  important  technical  and 
policy  considerations.  The  seven 
remaining  candidate  consensus 
standards  are  under  development  or 
currently  under  EPA  review.  The  EPA 
plans  to  follow,  review  and  consider 
adopting  those  standards  after  their 
development  and  further  review  by  EPA 
is  completed. 

One  consensus  standard,  American 
Society  for  Testing  and  Materials 
(ASTM)  D62 16-98,  is  pracUcal  for  EPA 
use  in  EPA  Performance  Specification  1 
(PS-l)  (40  CFR  part  60,  appendix  B). 
The  ASTM  D6216  can  best  be  used  in 
place  of  the  design  specification 
verification  procedures  currently  in 
sections  5  and  6  of  PS-l.  On  September 
23,  1998,  EPA  proposed  incorporating 
by  reference  ASTM  D6  2 16-98  under  a 
separate  rulemaking  (63  FR  50824). 
Comments  from  the  proposal  have  been 
addressed,  and  EPA  expects  to  complete 
that  action  in  the  near  future.  For  the 
above  reasons,  EPA  does  not  in  this 
final  rulemaking  adopt  ASTM  D62 16-98 
in  lieu  of  PS-l  requirements  as  it  would 


be  impractical  for  EPA  to  act 
independenUy  from  another  rulemaking 
activity  already  imdergoing 
promulgation,  and  because  ASTM 
D6216  does  not  address  all  of  the 
requirements  specified  in  PS-l. 

The  EPA  also  conducted  searches  to 
identify  volimtary  consensus  standards 
for  process  monitoring  and  process 
operation.  Candidate  voluntary 
consensus  standards  for  process 
monitoring  and  process  operation  were 
identified  for  MWC  unit  load  level 
(steam  output);  designing,  constructing, 
installing,  calibrating,  and  using  nozzles 
and  orifices;  and  MWC  plant  operator 
certification  requirements. 

One  consensus  standard  by  the 
American  Society  of  Mechanical 
Engineers  (ASME)  was  identified  for 
potential  use  in  this  final  rule  for  the 
measurement  of  MWC  unit  load  level 
(steam  output).  The  EPA  believes  the 
standard  is  practical  to  use  in  this  final 
rule  as  the  method  to  measure  MWC 
imit  load.  The  EPA  has  already 
incorporated  by  reference  "ASME 
Power  Test  Codes:  Test  Code  for  Steam 
Generating  Units,  Power  Test  Code 
4.1—1964  (R1991)"  in  40  CFR 
60.17(h)(3).  * 

A  second  consensus  standard  by 
ASME  was  identified  for  potential  use 
in  this  final  rule  for  designing, 
constructing,  installing,  calibrating,  and 
using  nozzles  and  orifices.  The  EPA 
believes  the  standard  is  practical  to  use 
for  the  design,  construction,  installation, 
calibration,  and  use  of  nozzles  and 
orifices.  The  EPA  has  already 
incorporated  by  reference  "American 
Society  of  Mechanical  Engineers  Interim 
Supplement  19.5  on  Instruments  and 
Apparatus:  Application,  Part  11  of  Fluid 
Meters,  6th  edition  (1971)"  in  40  CFR 
60.17(h)(3). 

A  third  consensus  standard  by  ASME 
(QRO-1-1994)  was  identified  for 
potential  use  in  this  final  rule  for  MWC 
plant  operator  certification  requirements 
instead  of  developing  new  operator 
certification  procedm-es.  The  EPA 
believes  the  standard  is  practical  to  use 
in  the  emission  guidelines  that  require 
a  chief  facility  operator  and  shift 
supervisor  to  successfully  complete  the 
operator  certification  procedures 
developed  by  ASME.  The  EPA  has 
already  incorporated  by  reference 
(QRO-1-1994)  in  40  CFR  60.17(h)(1). 

Tables  5,  6  and  7  of  subpart  BBBB  list 
the  EPA  testing  methods  and 
performance  standards  included  in  this 
final  rule.  Most  of  the  standards  have 
been  used  by  States  and  industry  for 
more  than  10  years.  Nevertheless,  under 
§  60.8  of  subpart  A  of  part  60,  the 
standard  also  allows  any  State  or  soiuce 
to  apply  to  EPA  for  permission  to  use 


alternative  methods  in  place  of  any  of 
the  EPA  testing  methods  or  performance 
standards  listed  in  the  final  rule. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  final  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  final  rule  in  the 
Federal  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2).  This  final  rule  will 
be  effective  February  5,  2001. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Incorporation  by 
reference.  Municipal  waste  combustion, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  3,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  60  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  60— [AMENDED] 

1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 

Subpart  A — General  Provisions 

2.  Section  60.17  is  amended  by 
revising  paragraphs  (h)(1),  (h)(2)  and 
(h)(3)  to  read  as  follows: 

§60.17    Incorporations  by  reference. 

***** 

(h)*  *  * 

(1)  ASME  QRO-1-1994,  Standard  for 
the  Qualification  and  Certification  of 
Resource  Recovery  Facility  Operators, 
IBR  approved  for  §§  60.56a,  60.54b(a), 
60.54b(b),  60.1675(a),  and  60.1675(c)(2). 

(2)  ASME  PTC  4.1-1964  (Reaffirmed 
1991),  Power  Test  Codes:  Test  Code  for 
Steam  Generating  Units  (vdth  1968  and 
1969  Addenda),  IBR  approved  for 

§§  60.46b,  60.58a(h)(6)(ii), 
60.58b(i)(6)(u),  and  60.1810(a)(3). 


J 
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(3)  ASME  Interim  Supplement  19.5  on 
Instruments  and  Apparatus: 
Application,  Part  II  of  Fluid  Meters,  6th 
Edition  (1971).  IBR  approved  for 
§§60.58a(h){6)(ii),  60.58b(i){6)(ii).  and 
60.1810(a)(4). 


Subpart  B — Adoption  and  Submittal  of 
State  Plans  for  Designated  Facilities 

3.  Section  60.24  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§60.24    Emission  standards  and 
compliance  schedules. 

***** 

(e)(1)  Any  compliance  schedule 
extending  more  than  12  months  from 
the  date  required  for  submittal  of  the 
plan  must  include  legally  enforceable 
increments  of  progress  to  achieve 
compliance  for  each  designated  facility 
or  category  of  facilities.  Unless 
otherwise  specified  in  the  applicable 
subpart,  increments  of  progress  must 
include,  where  practicable,  each 
increment  of  progress  specified  in 
§  60.21(h)  and  must  include  such 
additional  increments  of  progress  as 
may  be  necessary  to  permit  close  and 
effective  supervision  of  progress  toward 
final  compliance. 
***** 

4.  Section  60.27  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  60.27    Actions  by  the  Administrator. 

***** 

(f)  Prior  to  promulgation  of  a  plan 
under  paragraph  (d)  of  this  section,  the 
Administrator  will  provide  the 
opportunity  for  at  least  one  public 
hearing  in  either: 

(1)  Each  State  that  failed  to  hold  a 
public  hearing  as  required  by  §  60.23(c); 
or 

(2)  Washington,  DC  or  an  alternate 
location  specified  in  the  Federal 
Register. 

4.  Part  60  is  amended  by  adding  a 
new  subpart  BBBB  to  read  as  follows: 

Subpart  BBBB — Emission  Guidelines 
and  Compliance  Times  for  Small 
Municipal  Waste  Combustion  Units 
Constructed  on  or  Before  August  30, 
1999 

Introduction 

Sec. 

60.1500    What  is  the  purpose  of  this 

subpart? 
60.1505    Am  I  affected  by  this  subpart? 
60.1510    Is  a  State  plan  required  for  all 

States? 
60.1515    What  must  I  include  in  my  State 

plan? 


60.1520    Is  there  an  approval  process  for  my 

State  plan? 
60.1525    What  if  my  State  plan  is  not 

approvable? 
60.1530    Is  there  an  approval  process  for  a 

negative  declaration  letter? 
60.1535     What  compliance  schedule  must  I 

include  in  my  State  plan? 
60.1540    Are  there  any  State  plan 

requirements  for  this  subpart  that 

supersede  the  requirements  specified  in 

subpart  B? 
60.1545    Does  this  subpart  directly  affect 

municipal  waste  combustion  unit 

owners  and  operators  in  my  State? 

Applicability  of  State  Plans 

60.1550    What  municipal  waste  combustion 

units  must  I  address  in  my  State  plan? 
60.1555    Are  any  small  municipal  waste 

combustion  units  exempt  from  my  State 

plan? 
60.1560    Can  an  affected  municipal  waste 

combustion  unit  reduce  its  capacity  to 

less  than  35  tons  per  day  rather  than 

comply  with  my  State  plan? 
60. 1 565    What  subcategories  of  small 

municipal  waste  combustion  units  must 

I  include  in  my  State  plan? 

Use  of  Model  Rule 

60.1570    What  is  the  "model  rule"  in  this 

subpart? 
60.1575    How  does  the  model  rule  relate  to 

the  required  elements  of  my  State  plan? 
60.1580    What  are  the  principal  components 

of  the  model  rule? 

Model  Rule — Increments  of  Progress 

60.1585    What  are  my  requirements  for 

meeting  increments  of  progress  and 

achieving  final  compliance? 
60.1590    When  must  I  complete  each 

increment  of  progress? 
60.1595    What  must  I  include  in  the 

notifications  of  achievement  of  my 

increments  of  progress? 
60.1600    When  must  I  submit  the 

notifications  of  achievement  of 

increments  of  progress? 
60.1605    What  if  I  do  not  meet  an  increment 

of  progress? 
60.1610    How  do  I  comply  with  the 

increment  of  progress  for  submittal  of  a 

control  plan? 
60.1615    How  do  I  comply  with  the 

increment  of  progress  for  awarding 

contracts? 
60.1620    How  do  I  comply  with  the 

increment  of  progress  for  initiating 

onsite  construction? 
60.1625    How  do  I  comply  with  the 

increment  of  progress  for  completing 

onsite  construction? 
60.1630    How  do  I  comply  with  the 

increment  of  progress  for  achieving  final 

compliance? 
60.1635    What  must  I  do  if  I  close  my 

municipal  waste  combustion  unit  and 

then  restart  my  municipal  waste 

combustion  unit? 
60.1640    What  must  I  do  if  I  plan  to 

permanently  close  my  municipal  waste 

combustion  unit  and  not  restart  it? 


Model  Rule — Good  Combustion  Practices: 
Operator  Training 

60.1645     What  types  of  training  must  I  do? 

60.1650    Who  must  complete  the  operator 
training  course?  By  when? 

60.1655    Who  must  complete  the  plant- 
specific  training  course? 

60.1660    What  plant-specific  training  must  I 
provide? 

60.1665    What  information  must  I  include  in 
the  plant-specific  operating  manual? 

60.1670    Where  must  I  keep  the  plant- 
specific  operating  manual? 

Model  Rule — Good  Combustion  Practices: 
Operator  Certification 

60.1675    What  types  of  operator  certification 
must  the  chief  facility  operator  and  shift 
supervisor  obtain  and  by  when  must 
they  obtain  it? 

60.1680    After  the  required  date  for  operator 
certification,  who  may  operate  the 
municipal  waste  combustion  unit? 

60.1685    What  if  all  the  certified  operators 
must  be  temporarily  offsite? 

Model  Rule — Good  Combustion  Pracrtices: 
Operating  Requirements 

60.1690    What  are  the  operating  practice 

requirements  for  my  municipal  waste 

combustion  unit? 
60.1695     What  happens  to  the  operating 

requirements  during  periods  of  startup, 

shutdown,  and  malfunction? 

Model  Rule — Emission  Limits 

60.1700    What  pollutants  are  regulated  by 

this  subpart? 
60.1705    What  emission  limits  must  I  meet? 

By  when? 
60.1710    What  happens  to  the  emission 

limits  during  periods  of  startup, 

shutdown,  and  malfunction? 

Model  Rule — Continuous  Emission 
Monitoring 

60.1715    What  types  of  continuous  emission 

monitoring  must  I  perform? 
60.1720    What  continuous  emission 

monitoring  systems  must  I  install  for 

gaseous  pollutants? 
60.1725    How  are  the  data  from  the 

continuous  emission  monitoring  systems 

used? 
60.1730    How  do  I  make  sure  my  continuous 

emission  monitoring  systems  cire 

operating  correctly? 
60.1735    Am  I  exempt  from  any  appendix  B 

or  appendix  F  requirements  to  evaluate 

continuous  emission  monitoring 

systems? 
60.1740    What  is  my  schedule  for  evaluating 

continuous  emission  monitoring 

systems? 
60. 1 745    What  must  I  do  if  I  choose  to 

monitor  carbon  dioxide  instead  of 

oxygen  as  a  diluent  gas? 
60.1750    What  is  the  minimum  amount  of 

monitoring  data  I  must  collect  with  my 

continuous  emission  monitoring  systems 

and  is  the  data  collection  requirement 

enforceable? 
60.1755     How  do  I  convert  my  1-hoiu- 

arithmetic  averages  into  appropriate 

averaging  times  and  units? 


60.1760     What  is  required  for  my  continuous 
opacity  monitoring  system  and  how  are 
the  data  used? 

60.1765    What  additional  requirements  must 
I  meet  for  the  operation  of  my 
continuous  emission  monitoring  systems 
and  continuous  opacity  monitoring 
system? 

60.1770    What  must  I  do  if  any  of  my 

continuous  emission  monitoring  systems 
1         are  temporarily  unavailable  to  meet  the 
I  data  collection  requirements? 

Model  Rule — Stack  Testing 

60.1775    What  types  of  stack  tests  must  I 

conduct? 
60.1780    How  are  the  stack  test  data  used? 
60.1785    What  schedule  must  I  follow  for 

the  stack  testing? 
60.1790    What  test  methods  must  I  use  to 

stack  test? 
60.1795    May  I  conduct  stack  testing  less 

often? 
60.1800    May  I  deviate  fi-om  the  13-month 

testing  schedule  if  unforeseen 

circumstances  arise? 

Model  Rule — Other  Monitoring 
Requirements 

60.1805    Must  I  meet  other  requirements  for 

continuous  monitoring? 
60.1810    How  do  I  monitor  the  load  of  my 

municipal  waste  combustion  unit? 
60.1815     How  do  I  monitor  the  temperature 

of  flue  gases  at  the  inlet  of  my  particulate 

matter  control  device? 
60.1820    How  do  I  monitor  the  injection  rate 

of  activated  carbon? 
60.1825     What  is  the  minimum  amount  of 

monitoring  data  I  must  collect  with  my 

continuous  parameter  monitoring 

systems  and  is  the  data  collection 

requirement  enforceable? 

Model  Rule — Recordkeeping 

60.1830    What  records  must  I  keep? 
60.1835    Where  must  I  keep  my  records  and 

for  how  long? 
60.1840    What  records  must  I  keep  for 

operator  training  and  certification? 
60.1845    What  records  must  I  keep  for  stack 

tests? 
60.1850    What  records  must  I  keep  for 

continuously  monitored  pollutants  or 

parameters? 
60.1855    What  records  must  I  keep  for 

municipal  waste  combustion  imits  that 

use  activated  carbon? 

Model  Rule — Reporting 

60.1860    What  reports  must  1  submit  and  in 

what  form? 
60.1865     What  are  the  appropriate  units  of 

measurement  for  reporting  my  data? 
60.1870    When  must  I  submit  the  initial 

report? 
60.1875    What  must  I  include  in  my  initial 

report? 
60.1880    When  must  I  submit  the  annual 

report? 
60.1885     What  must  I  include  in  my  annual 

report? 
60.1890    What  must  I  do  if  I  am  out  of 

compliance  with  the  requirements  of  this 

subpart? 
60.1895    If  a  semiannual  report  is  required, 

when  must  I  submit  it? 


60.1900    What  must  I  include  in  the 

semiaimual  out-of-compliance  reports? 
60.1905    Can  reporting  dates  be  changed? 

Model  Rule — Air  Curtain  Incinerators  That 
Bum  100  Percent  Yard  Waste 

60.1910    What  is  an  air  curtain  incinerator? 

60.1915    What  is  yard  waste? 

60. 1 920    What  are  the  emission  limits  for  air 

curtain  incinerators  that  bum  100 

percent  yard  waste? 
60.1925    How  must  I  monitor  opacity  for  air 

curtain  Incinerators  that  bum  100 

percent  yard  waste? 
60.1930    What  are  the  recordkeeping  and 

reporting  requirements  for  air  curtain 

incinerators  that  bum  100  percent  yard 

waste? 

Equations 

60.1935    What  equations  must  I  use? 

Definitions 

60, 1 940    What  definitions  must  I  know? 

Tables 

Table  1  of  Subpart  BBBB— Model 

Rule — Compliance  Schedules  and 
Increments  of  Progress 

Table  2  of  Subpart  BBBB— Model 

Rule — Class  I  Emission  Limits  For 
Existing  Small  Municipal  Waste 
Combustion  Units 

Table  3  of  Subpart  BBBB— Model 
Rule — Class  I  Nitrogen  Oxides 
Emission  Limits  For  Existing  Small 
Mimicipal  Waste  Combustion  Units 

Table  4  of  Subpart  BBBB— Model 

Rule — Class  II  Emission  Limits  For 
Existing  Small  Municipal  Waste 
Combustion  Units 

Table  5  of  Subpart  BBBB— Model 

Rule — Carbon  Monoxide  Emission 
Limits  For  Existing  Small 
Municipal  Waste  Combustion  Units 

Table  6  of  Subpart  BBBB— Model 

Rule — Requirements  for  Validating 
Continuous  Emission  Monitoring 
Systems  (CEMS) 

Table  7  of  Subpart  BBBB— Model 

Rule — Requirements  for  Continuous 
Emission  Monitoring  Systems 
(CEMS) 

Table  8  of  Subpart  BBBB— Model 

Rule — Requirements  for  Stack  Tests 

Introduction 

§  60. 1 500    What  |s  the  purpose  of  this 
subpart? 

This  subpart  establishes  emission 
guidelines  and  compliance  schedules 
for  the  control  of  emissions  from 
existing  small  municipal  waste 
combustion  imits.  The  pollutants 
addressed  by  the  emission  guidelines 
are  listed  in  Tables  2,  3,  4,  and  5  of  this 
subpart.  The  emission  guidelines  are 
developed  in  accordance  with  sections 
111(d)  and  129  of  the  Clean  Air  Act 
(CAA)  and  subpart  B  of  this  part. 


§  60.1505    Am  I  affected  by  this  subpart? 

(a)  If  you  are  the  Administrator  of  an 
air  quality  program  in  a  State  or  United 
States  protectorate  with  one  or  more 
existing  small  municipal  waste 
combustion  luiits  that  commenced 
construction  on  or  before  August  30, 
1999,  you  must  submit  a  State  plan  to 
the  U.S.  Environmental  Protection 
Agency  (EPA)  that  implements  the 
emission  guidelines  contained  in  this 
subpart. 

(b)  You  must  submit  the  State  plan  to 
EPA  by  December  6,  2001. 

§60.1510    Is  a  State  plan  required  for  all 
States? 

No,  you  are  not  required  to  submit  a 
State  plan  if  there  are  no  existing  small 
mimicipal  waste  combustion  units  in 
your  State  and  you  submit  a  negative 
declaration  letter  in  place  of  the  State 
plan. 

§60.1515    What  must  I  include  in  my  State 
plan? 

(a)  Include  nine  items: 

(1)  Inventory  of  affected  municipal 
waste  combustion  units,  including  those 
that  have  ceased  operation  but  have  not 
been  dismantled. 

(2)  Inventory  of  emissions  from 
affected  mimicipal  waste  combustion 
units  in  your  State. 

(3)  Compliance  schedules  for  each 
affected  mimicipal  waste  combustion 
unit. 

(4)  Good  combustion  practices  and 
emission  limits  for  affected  municipal 
waste  ombustion  units  that  are  at  least 
as  protective  as  the  emission  guidelines 
contained  in  this  subpart. 

(5)  Stack  testing,  continuous  emission 
monitoring,  recordkeeping,  and 
reporting  requirements. 

(6)  Certification  that  the  hearing  on 
the  State  plan  was  held,  a  list  of 
witnesses  and  their  organizational 
affiliations,  if  any,  appearing  at  the 
hearing,  and  a  brief  vkrritten  summary  of 
each  presentation  or  written 
submission. 

(7)  Provision  for  State  progress  reports 
to  EPA. 

(8)  Identification  of  enforceable  State 
mechanisms  that  you  selected  for 
implementing  the  emission  guidelines 
of  this  subpart. 

(9)  Demonstration  of  your  State's  legal 
authority  to  carry  out  the  CAA  sections 
111(d)  and  129  State  plan. 

(b)  Your  State  plan  can  deviate  from 
the  format  and  content  of  the  emission 
guidelines  contained  in  this  subpart. 
However,  if  your  State  plan  does 
deviate,  you  must  demonstrate  that  your 
State  plan  is  as  protective  as  the 
emission  guidelines  contained  in  this 
subpart.  Your  State  plan  must  address 
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regulatory  applicability,  increments  of 
progress  for  retrofit,  operator  training 
and  certification,  operating  practice, 
emission  limits,  continuous  emission 
monitoring,  stack  testing, 
recordkeeping,  reporting,  and  air  curtain 
incinerator  requirements. 

(c)  Follow  the  requirements  of  subpart 
B  of  this  part  in  yoiu'  State  plan. 

§  60.1 520    Is  there  an  approval  process  for 
my  State  plan? 

The  EPA  will  review  your  State  plan 
according  to  §  60.27. 

§60.1525    What  If  my  State  plan  is  not 
approvable? 

If  you  do  not  submit  an  approvable 
State  plan  (or  a  negative  declaration 
letter),  EPA  will  develop  a  Federal  plan, 
according  to  §  60.27  to  implement  the 
emission  guidelines  contained  in  this 
subpart.  Owners  and  operators  of 
mimicipal  waste  combustion  units  not 
covered  by  an  approved  and  currently 
effective  State  plan  must  comply  with 
the  Federal  plan.  The  Federal  plan  is  an 
interim  action  and,  by  its  own  terms, 
will  cease  to  apply  when  your  State 
plan  is  approved  and  becomes  effective. 

§  60.1 530    Is  there  an  approval  process  for 
a  negative  declaration  letter? 

No,  the  EPA  has  no  formal  review 
process  for  negative  declaration  letters. 
Once  your  negative  declaration  letter 
has  been  received,  EPA  will  place  a 
copy  in  the  public  docket  and  publish 
a  notice  in  the  Federal  Register.  If,  at  a 
later  date,  an  existing  small  municipal 
waste  combustion  unit  is  identified  in 
yoiu  State,  the  Federal  plan 
implementing  the  emission  guidelines 
contained  in  this  subpart  will 
automatically  apply  to  that  municipal 
waste  combustion  unit  imtil  yoiu-  State 
plan  is  approved. 

§  60.1 535    What  compliance  schedule  must 
I  include  in  my  State  plan? 

(a)  Yoiu-  State  plan  must  include 
compliance  schedules  that  require  small 
mimicipal  waste  combustion  units  to 
achieve  final  compliance  or  cease 
operation  as  expeditiously  as 
practicable  but  not  later  than  the  earlier 
of  two  dates: 

(1)  December  6,  2005. 

(2)  Three  years  after  the  effective  date 
of  State  plan  approval. 

(b)  For  compliance  schedules  longer 
than  1  yeeir  after  the  effective  date  of 
State  plan  approval,  State  plans  must 
include  two  items: 

(1)  Dates  for  enforceable  increments  of 
progress  as  specified  in  §60.1590. 

(2)  For  Class  1  units  (see  definition  in 
§  60.1940),  dioxins/furans  stack  test 
results  for  at  least  one  test  conducted 
during  or  after  1990.  The  stack  tests 


must  have  been  conducted  according  to 
the  procedures  specified  under 
§60.1790. 

(c)  Class  I  units  that  commenced 
construction  after  June  26,  1987  must 
comply  with  the  dioxins/furans  and 
mercury  limits  specified  in  Tables  2  and 
3  of  this  subpart  by  the  later  of  two 
dates: 

(1)  One  year  after  the  effective  date  of 
State  plan  approval. 

(2)  One  year  following  the  issuance  of 
a  revised  construction  or  operation 
permit,  if  a  permit  modification  is 
required. 

§  60.1 540    Are  there  any  State  plan 
requirements  for  this  subpart  that 
supersede  the  requirements  specified  in 
subpart  B? 

Subpart  B  of  this  part  establishes 
general  requirements  for  developing  and 
processing  CAA  section  111(d)  plans. 
This  subpart  applies  instead  of  the 
requirements  in  subpart  B  of  this  part, 
for  two  items: 

(a)  Option  for  case-by-case  less 
stringent  emission  standards  and  longer 
compliance  schedules.  State  plans 
developed  to  implement  this  subpart 
must  be  as  protective  as  the  emission 
guidelines  contained  in  this  subpart. 
State  plans  must  require  all  municipal 
waste  combustion  units  to  comply  no 
later  than  December  6,  2005.  That 
requirement  applies  instead  of  the 
oprtion  for  case-by-case  less  stringent 
emission  standards  and  longer 
compliance  schedules  in  §  60.24(f). 

(b)  Increments  of  progress 
requirements.  For  Class  II  units  (see 
definition  in  §  60.1940),  a  State  plan 
must  include  at  least  two  increments  of 
progress  for  the  affected  municipal 
waste  combustion  units.  The  two 
minimum  increments  are  the  final 
control  plan  submittal  date  and  final 
compliance  date  in  §  60.21(h)(1)  and  (5). 
That  requirement  applies  instead  of  the 
requirement  of  §  60.24(e)(lJ  that  would 
require  a  State  plan  to  include  all  five 
increments  of  progress  for  all  municipal 
waste  combustion  units.  For  Class  I 
units  under  this  subpart,  the  final 
control  plan  must  contain  the  five 
increments  of  progress  in  §  60.24(e)(1). 

§  60.1 545    t)oes  this  subpart  directly  affect 
municipal  waste  combustion  unit  owners 
and  operators  in  my  State? 

(a)  No,  this  subpart  does  not  direcUy 
affect  municipal  waste  combustion  unit 
owners  and  operators  in  your  State. 
However,  municipal  waste  combustion 
unit  owners  and  operators  must  comply 
with  the  State  plan  you  developed  to 
implement  the  emission  guidelines 
contained  in  this  subpart.  Some  States 
may  incorporate  the  emission  guidelines 
contained  in  this  subpart  into  their  State 


plans  by  direct  incorporation  by 
reference.  Others  may  include  the 
model  rule  text  directly  in  their  State 
plan. 

(b)  All  municipal  waste  combustion 
units  must  be  in  compliance  with  the 
requirements  established  in  this  subpart 
by  December  6,  2005,  whether  the 
municipal  waste  combustion  unit  is 
regulated  under  a  State  or  Federal  plan. 

Applicability  of  State  Plans 

§  60.1 550    What  municipal  waste 
combustion  units  must  I  address  in  my 
State  plan? 

(a)  Your  State  plan  must  address  all 
existing  small  municipal  waste 
combustion  units  in  your  State  that 
meet  two  criteria: 

(1)  The  municipal  waste  combustion 
unit  has  the  capacity  to  combust  at  least 
35  tons  per  day  of  municipal  solid  waste 
but  no  more  than  250  tons  per  day  of 
municipal  solid  waste  or  refuse-derived 
fuel. 

(2)  The  municipal  waste  combustion 
unit  commenced  construction  on  or 
before  August  30,  1999. 

(b)  If  an  owner  or  operator  of  a 
municipal  waste  combustion  unit  makes 
changes  that  meet  the  definition  of 
modification  or  reconstruction  after 
June  6,  2001  for  subpart  AAAA  of  this 
part,  the  municipal  waste  combustion, 
unit  becomes  subject  to  subpart  AAAA 
of  this  part  and  the  State  plan  no  longer 
applies  to  that  unit. 

(c)  If  an  owner  or  operator  of  a 
municipal  waste  combustion  unit  makes 
physical  or  operational  changes  to  an 
existing  municipal  waste  combustion 
unit  primarily  to  comply  with  your 
State  plan,  subpart  AAAA  of  this  part 
(New  Source  Performance  Standards  for 
New  Small  Municipal  Waste 
Combustion  Units)  does  not  apply  to 
that  unit.  Such  changes  do  not 
constitute  modifications  or 
reconstructions  under  subpart  AAAA  of 
this  part. 

§60.1555    Are  any  small  municipal  waste 
combustion  units  exempt  from  my  State 
plan? 

(a)  Small  municipal  waste  combustion 
units  that  combust  less  than  1 1  tons  per 
day.  Units  are  exempt  fixjm  your  State 
plan  if  four  requirements  are  met: 

(1)  The  municipal  waste  combustion 
unit  is  subject  to  a  federally  enforceable 
permit  limiting  the  amount  of  municipal 
solid  waste  combusted  to  less  than  11 
tons  per  day. 

(2)  You  are  notified  by  the  owner  or 
operator  that  the  unit  qualifies  for  the 
exemption. 

(3)  You  receive  ft-om  the  owner  or 
operator  of  the  unit  a  copy  of  the 
federally  enforceable  permit. 


(4)  The  owner  or  operator  of  the  unit 
keeps  daily  records  of  the  amount  of 
municipal  solid  waste  combusted. 

(b)  Small  power  production  units. 
Units  are  exempt  from  your  State  plan 
if  four  requirements  are  met: 

(1)  The  unit  qualifies  as  a  small  power 
production  facility  under  section 
3{17)(C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(1 7)(C)). 

(2)  The  unit  combusts  homogeneous 
waste  (excluding  refuse-derived  fuel)  to 
produce  electricity. 

(3)  You  are  notified  by  the  owner  or 
operator  that  the  unit  qualifies  for  the 
exemption. 

(4)  You  receive  documentation  from 
the  owner  or  operator  that  the  unit 
qualifies  for  the  exemption. 

(c)  Cogeneration  units.  Units  are 
exempt  from  your  State  plan  if  four 
requirements  are  met: 

(1)  The  unit  qualifies  as  a 
cogeneration  facility  under  section 
3{18)(B)  of  the  Federal  Power  Act  (16 
U.S.C.  796(18)(B)). 

(2)  The  unit  combusts  homogeneous 
waste  (excluding  refuse-derived  fuel)  to 
produce  electricity  and  steam  or  other 
forms  of  energy  used  for  industrial, 
commercial,  heating,  or  cooling 
purposes. 

(3)  You  are  notified  by  the  owner  or 
operator  that  the  unit  qualifies  for  the 
exemption. 

(4)  You  receive  documentation  from 
the  owner  or  operator  that  the  unit 
qualifies  for  the  exemption. 

(d)  Municipal  waste  combustion  units 
that  combust  only  tires.  Units  are 
exempt  from  your  State  plan  if  three 
requirements  are  met: 

(1)  The  municipal  waste  combustion 
unit  combusts  a  single-item  waste 
stream  of  tires  and  no  other  municipal 
waste  (the  unit  can  co-fire  coal,  fuel  oil, 
natural  gas,  or  other  nonmunicipal  solid 
waste). 

(2)  You  are  notified  by  the  owner  or 
operator  that  the  unit  qualifies  for  the 
exemption. 

(3)  You  receive  documentation  from 
the  owner  or  operator  that  the  unit 
qualifies  for  the  exemption. 

(e)  Hazardous  waste  combustion 
units.  Units  are  exempt  from  your  State 
plan  if  the  units  have  received  a  permit 
under  section  3005  of  the  Solid  Waste 
Disposal  Act. 

(f)  Materials  recovery  units.  Units  are 
exempt  from  your  State  plan  if  the  units 
combust  waste  mainly  to  recover  metals. 
Primary  and  secondary  smelters  may 
qualify  for  the  exemption. 

(g)  Co- fired  units.  Units  are  exempt 
from  your  State  plan  if  four 
requirements  are  met: 

(1)  The  unit  has  a  federally 
enforceable  permit  limiting  municipal 


sohd  waste  combustion  to  30  percent  of 
the  total  fuel  input  by  weight. 

(2)  You  are  notified  by  the  owner  or 
operator  that  the  unit  qualifies  for  the 
exemption. 

(3)  You  receive  from  the  owner  or 
operator  of  the  unit  a  copy  of  the 
federally  enforceable  permit. 

(4)  The  owner  or  operator  records  the 
weights,  each  quarter,  of  municipal 
solid  waste  and  of  all  other  fuels 
combusted. 

(h)  Plastics/rubber  recycling  units. 
Units  are  exempt  from  your  State  plan 
if  four  requirements  are  met: 

(1)  The  pyrolysis/combustion  unit  is 
an  integrated  part  of  a  plastics/rubber 
recycling  unit  as  defined  under 
"Definitions"  (§60.1940). 

(2)  The  owner  or  operator  of  the  unit 
records  the  weight,  each  queuter,  of 
plastics,  rubber,  and  rubber  tires 
processed. 

(3)  The  ovkmer  or  operator  of  the  unit 
records  the  weight,  each  quarter,  of  feed 
stocks  produced  and  marketed  from 
chemical  plants  and  petroleum 
refineries. 

(4)  The  owner  or  operator  of  the  unit 
keeps  the  name  and  address  of  the 
purchaser  of  the  feed  stocks. 

(i)  Units  that  combust  fuels  made 
from  products  of  plastics/rubber 
recycling  plants.  Units  are  exempt  from 
your  State  plan  if  two  requirements  are 
met: 

(1)  The  unit  combusts  gasoline,  diesel 
fuel,  jet  fuel,  fuel  oils,  residual  oil, 
refinery  gas,  petroleum  coke,  liquified 
petroleum  gas,  propane,  or  butane 
produced  by  chemical  plants  or 
petroleum  refineries  that  use  feed  stocks 
produced  by  plastics/rubber  recycling 
units. 

(2)  The  unit  does  not  combust  any 
other  municipal  solid  waste. 

(j)  Cement  kilns.  Cement  kilns  that 
combust  municipal  solid  waste  are 
exempt  from  your  State  plan. 

(k)  Air  curtain  incinerators.  If  an  air 
curtain  incinerator  (see  §  60.1940  for 
definition)  combusts  100  percent  yard 
waste,  then  those  units  must  only  meet 
the  requirements  under  "Model  Rule — 
Air  Curtain  Incinerators  That  Bum  100 
Percent  Yard  Waste"  (§§  60.1910 
through  60.1930). 

§60.1560    Can  an  affected  municipal  waste 
combustion  unit  reduce  Its  capacity  to  less 
than  35  tons  per  day  rather  than  comply 
with  my  State  plan? 

(a)  Yes,  an  owner  or  operator  of  an 
affected  municipal  waste  combustion 
unit  may  choose  to  reduce,  by  your  final 
compliance  date,  the  maximum 
combustion  capacity  of  the  unit  to  less 
than  35  tons  per  day  of  municipal  solid 
waste  rather  than  comply  with  your 


State  plan.  They  must  submit  a  final 
control  plan  and  the  notifications  of 
achievement  of  increments  of  progress 
as  specified  in  §60.1610. 

(b)  The  final  control  plan  must,  at  a 
minimiun.  include  two  items: 

(1)  A  description  of  the  physical 
changes  that  will  be  made  to  accomplish 
the  reduction. 

(2)  Calculations  of  the  current 
maximum  combustion  capacity  and  the 
planned  maximum  combustion  capacity 
after  the  reduction.  Use  the  equations 
specified  under  §  60.1935(d)  and  (e)  to 
calculate  the  combustion  capacity  of  a 
municipal  waste  combustion  unit. 

(c)  A  permit  restriction  or  a  change  in 
the  method  of  operation  does  not 
quahfy  as  a  reduction  in  capacity.  Use 
the  equations  specified  under 

§  60.1935(d)  and  (e)  to  calculate  the 
combustion  capacity  of  a  municipal 
waste  combustion  unit 

§60.1565    What  subcategories  of  small 
municipal  waste  combustion  units  must  I 
Include  in  my  State  plan? 

This  subpart  specifies  different 
requirements  for  different  subcategories 
of  municipal  waste  combustion  units. 
You  must  use  those  same  two 
subcategories  in  your  State  plan.  Those 
two  subcategories  are  based  on  the 
aggregate  capacity  of  the  municipal 
waste  combustion  plant  as  follows: 

(a)  Class  I  units.  Class  I  units  are  small 
municipal  waste  combustion  units  that 
are  located  at  municipal  waste 
combustion  plants  with  an  aggregate 
plant  combustion  capacity  greater  than 
250  tons  per  day  of  municipal  solid 
waste.  (See  the  definition  of  "municipal 
waste  combustion  plant  capacity"  in 

§  60.1940  for  specification  of  which 
units  at  a  plant  are  included  in  the 
aggregate  capacity  calculation.) 

(b)  Class  n  units.  Class  II  units  are 
small  municipal  waste  combustion  units 
that  are  located  at  municipal  waste 
combustion  plants  with  an  aggregate 
plant  combustion  capacity  less  than  or 
equal  to  250  tons  per  day  of  municipal 
solid  waste.  [See  the  definition  of 
"municipal  waste  combustion  plant 
capacity"  in  §  60.1940  for  specification 
of  which  units  at  a  plant  are  included 

in  the  aggregate  capacity  calculation.) 

Use  of  Model  Rule 

§  60. 1 570    What  is  the  "model  rule"  In  this 
subpart? 

(a)  The  model  rule  is  the  portion  of 
the  emission  guidelines  (§§60.1585 
through  60.1905)  that  addresses  the 
regulatory  requirements  applicable  to 
small  municipal  waste  combustion 
units.  The  model  rule  provides  the 
requirements  in  a  regulation  format. 
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(b)  In  the  model  rule,  "you"  means 
the  owner  or  operator  of  a  small 
municipal  waste  combustion  imit. 

§60.1575    How  does  ttie  model  rule  relate 
to  ttie  required  elements  of  my  State  plan? 

The  model  rule  may  be  used  to  satisfy 
the  State  plan  requirements  specified  in 
§  60.1515(a)(4)  and  (5).  Alternative 
language  may  be  used  in  yoiu  State 
plan,  but  only  if  you  can  demonstrate 
that  the  alternative  language  is  as 
protective  as  the  model  rule. 

§  60.1 580    What  are  the  principal 
components  of  the  model  rule? 

The  model  rule  contains  five  major 
components: 

(a)  Increments  of  progress  toward 

compliance. 

(b)  Good  combustion  practices: 

(1)  Operator  training. 

(2)  Operator  certification. 

(3)  Operating  requirements. 

(c)  Emission  limits. 

(d)  Monitoring  and  stack  testing, 
(e)  Recordkeeping  and  reporting. 

Model  Rule — Increments  of  Progress 

§  60.1 585    What  are  my  requirements  tor 
meeting  increments  of  progress  and 
achieving  final  compliance? 

(a)  Class  I  units.  If  you  plan  to  achieve 
compliance  more  than  1  year  following 
the  effective  date  of  State  plan  approval 
and  a  permit  modification  is  not 
required,  or  more  than  1  year  following 
the  date  of  issuance  of  a  revised 
construction  or  operation  permit  if  a 
permit  modification  is  required,  you 
must  meet  five  increments  of  progress: 

(1)  Submit  a  final  control  plan. 

(2)  Submit  a  notification  of  retrofit 
contract  award. 

(3)  Initiate  onsite  construction. 

(4)  Complete  onsite  construction. 

(5)  Achieve  final  compliance. 

(b)  Class  II  units.  If  you  plan  to 
achieve  compliance  more  than  1  year 
following  the  effective  date  of  State  plan 
approval  and  a  permit  modification  is 
not  required,  or  more  than  1  year 
foUowring  the  date  of  issuance  of  a 
revised  construction  or  operation  permit 
if  a  permit  modification  is  required,  you 
must  meet  two  increments  of  progress: 

(1)  Submit  a  final  control  plan. 

(2)  Achieve  final  compliance. 

§  60.1 590    When  must  I  complete  each 
Increment  of  progress? 

Table  1  of  this  subpart  specifies 
compliance  dates  for  each  of  the 
increments  of  progress  for  Class  I  and  II 
units.  (See  §  60.1940  for  definitions  of 
classes.) 


§60.1595    What  must  I  include  In  the 
notifications  of  achievement  of  my 
increments  of  progress? 

Your  notification  of  achievement  of 
increments  of  progress  must  include 
three  items: 

(a)  Notification  that  the  increment  of 
progress  has  been  achieved. 

(b)  Any  items  required  to  be 
submitted  with  the  increment  of 
progress  (§§60.1610  through  60.1630). 

(c)  The  notification  must  be  signed  by 
the  owner  or  operator  of  the  mimicipal 
waste  combustion  unit. 

§60.1600    When  must  I  submit  the 
notifications  of  achievement  of  increments 
of  progress? 

Notifications  of  the  achievement  of 
increments  of  progress  must  be 
postmarked  no  later  than  10  days  after 
the  compliance  date  for  the  increment. 

§  60.1605    What  if  I  do  not  meet  an 
Increment  of  progress? 

If  you  fail  to  meet  an  increment  of 
progress,  you  must  submit  a  notification 
to  the  Administrator  postmarked  within 
10  business  days  after  the  specified  date 
in  Table  1  of  this  subpart  for  achieving 
that  increment  of  progress.  The 
notification  must  inform  the 
Administrator  that  you  did  not  meet  the 
increment.  You  must  include  in  the 
notification  an  explanation  of  why  the 
increment  of  progress  was  not  met  and 
your  plan  for  meeting  the  increment  as 
expeditiously  as  possible.  You  must 
continue  to  submit  reports  each 
subsequent  month  until  the  increment 
of  progress  is  met. 

§  60.1 61 0    How  do  I  comply  with  the 
increment  of  progress  for  submittal  of  a 
control  plan? 

For  your  control  plan  increment  of 
progress,  you  must  complete  two  items: 

(a)  Submit  the  final  control  plan, 
including  a  description  of  the  devices 
for  air  pollution  control  and  process 
changes  that  you  will  use  to  comply 
with  the  emission  limits  and  other 
requirements  of  this  subpart. 

(b)  You  must  maintain  an  onsite  copy 
of  the  final  control  plan. 

§  60.1 61 5    How  do  I  comply  with  the 
Increment  of  progress  for  awarding 
contracts? 

You  must  submit  a  signed  copy  of  the 
contracts  awarded  to  initiate  onsite 
construction,  initiate  onsite  installation 
of  emission  control  equipment,  and 
incorporate  process  changes.  Submit  the 
copy  of  the  contracts  with  the 
notification  that  the  increment  of 
progress  has  been  achieved.  You  do  not 
need  to  include  documents  incorporated 
by  reference  or  the  attachments  to  the 
contracts. 


§  60.1 620    How  do  I  comply  with  ttie 
increment  of  progress  for  initiating  onsite 
construction? 

.  You  must  initiate  onsite  construction 
and  installation  of  emission  control 
equipment  and  initiate  the  process 
changes  outlined  in  the  final  control 
plan. 

§  60.1 625    How  do  I  comply  with  the 
increment  of  progress  for  completing  onsite 
construction? 

You  must  complete  onsite 
construction  and  installation  of 
emission  control  equipment  and 
complete  process  changes  outlined  in 
the  final  control  plan. 

§  60.1630    How  do  I  comply  with  the 
increment  of  progress  for  achieving  final 
compliance? 

For  the  final  compliance  increment  of 
progress,  you  must  complete  two  items: 

(a)  Complete  all  process  changes  and 
complete  retrofit  construction  as 
specified  in  the  final  control  plan. 

(b)  Connect  the  air  pollution  control 
equipment  with  the  municipal  waste 
combustion  unit  identified  in  the  final 
control  plan  and  complete  process 
changes  to  the  municipal  waste 
combustion  unit  so  that  if  the  affected 
municipal  waste  combustion  unit  is 
brought  online,  all  necessary  process 
chcmges  and  air  pollution  control 
equipment  are  operating  as  designed. 

§  60.1 635    What  must  I  do  if  I  close  my 
municipal  waste  combustion  unit  and  then 
restart  my  municipal  waste  combustion 
unit? 

(a)  If  you  close  your  municipal  waste 
combustion  unit  but  will  reopen  it  prior 
to  the  final  compliance  date  in  your 
State  plan,  you  must  meet  the 
increments  of  progress  specified  in 
§60.1585. 

(b)  If  you  close  your  municipal  waste 
combustion  unit  but  will  restart  it  after 
your  final  compliance  date,  you  must 
complete  emission  control  retrofit  and 
meet  the  emission  limits  and  good 
combustion  practices  on  the  date  your 
mimicipal  waste  combustion  unit 
restarts  operation. 

§  60.1 640    What  must  I  do  if  I  plan  to 
permanently  close  my  municipal  waste 
combustion  unit  and  not  restart  rt? 

(a)  If  you  plan  to  close  your  municipal 
waste  combustion  unit  rather  than 
comply  with  the  State  plan,  you  must 
submit  a  closure  notification,  including 
the  date  Of  closure,  to  the  Administrator 
by  the  date  your  fined  control  plan  is 
due. 

(b)  If  the  closiu^  date  is  later  than  1 
year  after  the  effective  date  of  State  plan 
approval,  you  must  enter  into  a  legally 
binding  closure  agreement  with  the 


Administrator  by  the  date  yoiu-  final 
control  plan  is  due.  The  agreement  must 
specify  the  date  by  which  operation  will 
cease. 

Model  Rule — Good  Combustion 
Practices:  Operator  Training 

§60.1645    What  types  of  training  must  I 
do? 

There  are  two  types  of  required 
training: 

(a)  Training  of  operators  of  municipal 
waste  combustion  units  using  the  EPA 
or  a  State-approved  training  course. 

(b)  Training  of  plant  persoimel  using 
a  plant-specific  training  course. 

§60.1650    Who  must  complete  tt>e  operator 
training  course?  By  when? 

(a)  Three  types  of  employees  must 
complete  the  EPA  or  State-approved 
operator  training  coiu'se: 

(1)  Chief  facility  operators. 

(2)  Shift  supervisors. 

(3)  Control  room  operators. 

(b)  Those  employees  must  complete 
the  operator  training  coiu-se  by  the  later 
of  three  dates: 

(1)  One  year  after  the  effective  date  of 
State  plan  approval. 

(2)  Six  months  after  your  municipal 
waste  combustion  unit  starts  up. 

(3)  The  date  before  an  employee 
assumes  responsibilities  that  affect 
operation  of  the  mimicipal  waste 
combustion  unit. 

(c)  The  requirement  in  paragraph  (a) 
of  this  section  does  not  apply  to  chief 
facility  operators,  shift  supervisors,  and 
control  room  operators  who  have 
obtained  full  certification  from  the 
American  Society  of  Mechanical 
Engineers  on  or  before  the  effective  date 
of  State  plan  approval. 

(d)  You  may  request  that  the  EPA 
Administrator  waive  the  requirement  in 
paragraph  (a)  of  this  section  for  chief 
facility  operators,  shift  supervisors,  and 
control  room  operators  who  have 
obtained  provisional  certification  fi-om 
the  American  Society  of  Mechanical 
Engineers  on  or  before  the  effective  date 
of  State  plan  approval. 

§  60.1655    Who  must  complete  ttie  plant- 
specific  training  course? 

All  employees  with  responsibilities 
that  affect  how  a  municipal  waste 
combustion  unit  operates  must 
complete  the  plant-specific  training 
course.  Include  at  least  six  types  of 
employees: 

(a)  Chief  facility  operators. 

(b)  Shift  supervisors. 

(c)  Control  room  operators. 

(d)  Ash  handlers. 

(e)  Maintenance  persoimel. 

(f)  Crane  or  load  handlers. 


§60.1660    What  plant-specific  training 
must  I  provide? 

For  plant-specific  training,  you  must 
do  four  things: 

(a)  For  training  at  a  particular  plant, 
develop  a  specific  operating  manual  for 
that  plant  by  the  later  of  two  dates: 

(1)  Six  months  after  your  municipal 
waste  combustion  unit  starts  up. 

(2)  One  year  after  the  effective  date  of 
State  plan  approval. 

(b)  Establish  a  program  to  review  the 
plant-specific  operating  manual  with 
people  whose  responsibilities  affect  the 
operation  of  your  municipal  waste 
combustion  unit.  Complete  the  initial 
review  by  the  later  of  three  dates: 

(1)  One  year  after  the  effective  date  of 
State  plan  approval. 

(2)  Six  months  after  your  municipal 
waste  combustion  unit  starts  up. 

(3)  The  date  before  an  employee 
assumes  responsibilities  that  affect 
operation  of  the  municipal  waste 
combustion  unit. 

(c)  Update  your  manual  annually. 

(d)  Review  your  manual  with  staff 
annually. 

§60.1665    What  information  must  I  include 
in  the  plant-specific  operating  manual? 

You  must  include  1 1  items  in  the 
operating  manual  for  your  plant: 

(a)  A  summary  of  all  applicable 
requirements  in  this  subpart. 

(b)  A  description  of  the  basic 
combustion  principles  that  apply  to 
municipal  waste  combustion  units. 

(c)  Procedures  for  receiving,  handling, 
and  feeding  municipal  solid  waste. 

(d)  Procedures  to  be  followed  during 
periods  of  startup,  shutdown,  and 
malfunction  of  the  municipal  waste 
combustion  unit. 

(e)  Procedures  for  maintaining  a 
proper  level  of  combustion  air  supply. 

(f)  Procedures  for  operating  the 
municipal  waste  combustion  unit  in 
compliance  with  the  requirements 
contained  in  this  subpart. 

(gj  Procedures  for  responding  to 
periodic  upset  or  off-specification 
conditions. 

(h)  Procedures  for  minimizing 
carryover  of  particulate  matter. 

(i)  Procedures  for  handling  ash. 

(j)  Procedures  for  monitoring 
emissions  from  the  municipal  waste 
combustion  unit. 

(k)  Procedures  for  recordkeeping  and 
reporting. 

§  60. 1 670    Where  must  I  keep  the  plant- 
specific  operating  manual? 

You  must  keep  your  operating  manual 
in  an  easily  accessible  location  at  your 
plant.  It  must  be  available  for  review  or 
inspection  by  all  employees  who  must 
review  it  and  by  the  Administrator. 


Model  Rule — Good  Combustion 
Practices:  Operator  Certification 

§  60.1 675    What  types  of  operator 
certification  must  the  chief  facility  operator 
and  shift  supervisor  obtain  and  by  when 
must  they  otrtain  it? 

(a)  Each  chief  facility  operator  and 
shift  supervisor  must  obtain  and  keep  a 
current  provisional  operator 
certification  from  the  American  Society 
of  Mechanical  Engineers  (QRO-1-1994) 
(incorporated  by  reference  in 

§  60.17(h)(1))  or  a  current  provisional 
operator  certification  ft-om  your  State 
certification  program. 

(b)  Each  chief  facility  operator  and 
shift  supervisor  must  obtain  a 
provisional  certification  by  the  later  of 
three  dates: 

(1)  For  Class  I  units,  12  months  after 
the  effective  date  of  State  plan  approval. 
For  Class  II  units,  18  months  after  the 
effective  date  of  State  plan  approval. 

(2)  Six  months  after  the  municipal 
waste  combustion  unit  starts  up. 

(3)  Six  months  after  they  transfer  to 
the  municipal  waste  combustion  unit  or 
6  months  after  they  are  hired  to  work  at 
the  municipal  waste  combustion  unit. 

(c)  Each  chief  facility  operator  and 
shift  supervisor  must  take  one  of  three 
actions: 

(1)  Obtain  a  full  certification  from  the 
American  Society  of  Mechanical 
Engineers  or  a  State  certification 
program  in  your  State. 

(2)  Schedule  a  full  certification  exam 
writh  the  American  Society  of 
Mechanical  Engineers  (QRO-1-1994) 
(incorporated  by  reference  in 
§60.l7(h)(l)). 

(3)  Schedule  a  full  certification  exam 
with  your  State  certification  program. 

(d)  The  chief  faciUty  operator  and 
shift  supervisor  must  obtain  the  full 
certification  or  be  scheduled  to  take  the 
certification  exam  by  the  later  of  the 
following  dates: 

(1)  For  Class  I  units,  12  months  after 
the  effective  date  of  State  plan  approval. 
For  Class  n  units,  18  months  after  the 
effective  date  of  State  plan  approval. 

(2)  Six  months  after  the  municipal 
waste  combustion  unit  starts  up. 

(3)  Six  months  after  they  transfer  to 
the  municipal  waste  combustion  unit  or 
6  months  after  they  are  hired  to  work  at 
the  municipal  waste  combustion  unit. 

§60.1680    After  the  required  date  for 
operator  certification,  who  may  operate  ttie 
municipal  waste  combustion  unit? 

After  the  required  date  for  full  or 
provisional  certification,  you  must  not 
operate  your  municipal  waste 
combustion  unit  unless  one  of  four 
employees  is  on  duty: 

(a)  A  fully  certified  chief  facility 
operator. 
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(b)  A  provisionally  certified  chief 
facility  operator  who  is  scheduled  to 
take  the  full  certification  exam. 

(c)  A  fully  certified  shift  supervisor. 

(d)  A  provisionally  certified  shift 
supervisor  who  is  scheduled  to  take  the 
full  certification  exam. 

§60.1685    What  if  all  the  certified  operators 
must  be  temporarily  offsite? 

If  the  certified  chief  facility  operator 
and  certified  shift  supervisor  both  are 
unavailable,  a  provisionally  certified 
control  room  operator  at  the  municipal 
waste  combustion  unit  may  fulfill  the 
certified  operator  requirement. 
Depending  on  the  length  of  time  that  a 
certified  chief  facility  operator  and 
certified  shift  supervisor  are  away,  you 
must  meet  one  of  three  criteria: 

(a)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  both  offsite  for  12  hours  or  less  and 
no  other  certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator. 

(b)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  12  hours,  but 
for  2  weeks  or  less,  and  no  other 
certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator.  However,  you  must 
record  the  periods  when  the  certified 
chief  facility  operator  and  certified  shift 
supervisor  are  offsite  and  include  the 
information  in  the  annual  report  as 
specified  under  §60.1885(1). 

(c)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  2  weeks,  and 
no  other  certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator.  However,  you  must  take 
two  actions: 

(1)  Notify  the  Administrator  in 
writing.  In  the  notice,  state  what  caused 
the  absence  and  what  you  are  doing  to 
ensure  that  a  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
onsite. 

(2)  Submit  a  status  report  and 
corrective  action  summary  to  the 
Administrator  every  4  weeks  following 
the  initial  notification.  If  the 
Administrator  notifies  you  that  yoiu- 
status  report  or  corrective  action 
summary  is  disapproved,  the  municipal 
waste  combustion  unit  may  continue 
operation  for  90  days,  but  then  must 
cease  operation.  If  corrective  actions  are 
taken  in  the  90-day  period  such  that  the 
Administrator  withdraws  the 


disapproval,  municipal  waste 
combustion  unit  operation  may 
continue. 

Model  Rule — Good  Combustion 
Practices:  Operating  Requirements 

§60.1690    What  are  the  operating  practice 
requirements  for  my  municipal  waste 
combustion  unit? 

(a)  You  must  not  operate  your 
municipal  waste  combustion  unit  at 
loads  greater  than  110  percent  of  the 
maximum  demonstrated  load  of  the 
municipal  waste  combustion  unit  (4- 
hour  block  average),  as  specified  under 
"Definitions"  (§60.1940). 

(b)  You  must  not  operate  your 
municipal  waste  combustion  unit  so 
that  the  temperature  at  the  inlet  of  the 
particulate  matter  control  device 
exceeds  1 7°C  above  the  maximum 
demonstrated  temperature  of  the 
particulate  matter  control  device  (4-hour 
block  average),  as  specified  under 
"Definitions"  (§60.1940). 

(c)  If  your  municipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  you  must  maintain  an  8-hour 
block  average  carbon  feed  rate  at  or 
above  the  highest  average  level 
established  during  the  most  recent 
dioxins/furans  or  mercury  test. 

(d)  If  your  municipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  you  must  evaluate  total 
carbon  usage  for  each  calendar  quarter. 
The  total  amount  of  carbon  purchased 
and  delivered  to  your  municipal  waste 
combustion  plant  must  be  at  or  above 
the  required  quarterly  usage  of  carbon. 
At  your  option,  you  may  choose  to 
evaluate  required  quarterly  carbon  usage 
on  a  municipal  waste  combustion  unit 
basis  for  each  individual  municipal 
waste  combustion  unit  at  your  plant. 
Calculate  the  required  quarterly  usage  of 
carbon  using  equation  4  or  5  in 

§  60.1935(f). 

(e)  Yoiu-  municipal  waste  combustion 
unit  is  exempt  from  limits  on  load  level, 
temperature  at  the  inlet  of  the 
particulate  matter  control  device,  and 
carbon  feed  rate  diu-ing  any  of  five 
situations: 

(1)  During  your  annual  tests  for 
dioxins/furans. 

(2)  Diu"ing  yoiu-  annual  mercury  tests 
(for  carbon  feed  rate  requirements  only). 

(3)  During  the  2  weeks  preceding  your 
annual  tests  for  dioxins/furans. 

(4)  During  the  2  weeks  preceding  your 
annual  mercury  tests  (for  carbon  feed 
rate  requirements  only). 

(5)  Whenever  the  Administrator  or 
delegated  State  authority  permits  you  to 
do  any  of  five  activities: 

(i)  Evaluate  system  performance. 


(ii)  Test  new  technology  or  control 
technologies. 

(iii)  Perform  diagnostic  testing. 

(iv)  Perform  other  activities  to 
improve  the  performance  of  your 
municipal  waste  combustion  xuiit. 

(v)  Perform  other  activities  to  advance 
the  state  of  the  art  for  emission  controls 
for  your  municipal  waste  combustion 
unit. 

§  60.1 695    What  happens  to  the  opwrating 
requirements  during  periods  of  startup, 
shutdown,  and  malfunction? 

(a)  The  operating  requirements  of  this 
subpart  apply  at  all  times  except  during 
periods  of  mimicipal  waste  combustion 
unit  startup,  shutdown,  or  malfunction. 

(b)  Each  startup,  shutdown,  or 
malfunction  must  not  last  for  longer 
than  3  hom-s. 

Model  Rule — Emission  Limits 

§60.1700    What  pollutants  are  regulated  by 
this  subpart? 

Eleven  pollutants,  in  four  groupings, 
are  regulated: 

(a)  Organics.  Dioxins/furans. 

(b)  Metals. 

(1)  Cadmium. 

(2)  Lead. 

(3)  Mercury. 

(4)  Opacity. 

(5)  Particulate  matter, 
tc)  Acid  gases. 

(1)  Hydrogen  chloride. 

(2)  Nitrogen  oxides. 

(3)  Sulfur  dioxide, 
(d)  Other. 

(1)  Carbon  monoxide. 

(2)  Fugitive  ash. 

§  60.1 705    What  emission  limits  must  I 
meet?  By  when? 

(a)  After  the  date  the  initial  stack  test 
and  continuous  emission  monitoring 
system  evaluation  are  required  or 
completed  (whichever  is  earlier),  you 
must  meet  the  applicable  emission 
limits  specified  in  the  four  tables  of  this 
subpart: 

(1)  For  Class  I  units,  see  Tables  2  and 
3  of  this  subpart. 

(2)  For  Class  II  units,  see  Table  4  of 
this  subpart. 

(3)  For  carbon  monoxide  emission 
limits  for  both  classes  of  units,  see  Table 
5  of  this  subpart. 

(b)  If  your  Class  I  municipal  waste 
combustion  unit  began  construction, 
reconstruction,  or  modification  after 
June  26,  1987,  then  you  must  comply 
with  the  dioxins/furans  and  mercury 
emission  limits  specified  in  Table  2  of 
this  subpart  as  applicable  by  the  later  of 
the  following  two  dates: 

(1)  One  year  after  the  effective  date  of 
State  plan  approval. 

(2)  One  year  after  the  issuance  of  a 
revised  construction  or  operating 


permit,  if  a  permit  modification  is 
required.  Final  compliance  with  the 
dioxins/furans  limits  must  be  achieved 
no  later  than  December  6,  2005,  even  if 
the  date  1  year  after  the  issuance  of  a 
revised  construction  or  operation  permit 
is  later  than  December  6,  2005. 

§60.1710    What  happens  to  the  emission 
limits  during  periods  of  startup,  shutdown, 
and  malfunction? 

(a)  The  emission  limits  of  this  subpart 
apply  at  all  times  except  during  periods 
of  municipal  waste  combustion  imit 
startup,  shutdown,  or  malfunction. 

(b)  Each  startup,  shutdown,  or 
malfunction  must  not  last  for  longer 
than  3  hours. 

(c)  A  maximum  of  3  hours  of  test  data 
can  be  dismissed  from  compliance 
calculations  during  periods  of  startup, 
shutdown,  or  malfunction. 

(d)  During  startup,  shutdown,  or 
malfunction  periods  longer  than  3 
hours,  emissions  data  cannot  be 
discarded  from  compliance  calculations 
and  all  provisions  under  §  60.11(d) 
apply. 

Model  Rule — Continuous  Emission 
Monitoring 

§60.1715    What  types  of  continuous 
emission  monitoring  must  I  perform? 

To  continuously  monitor  emissions, 
you  must  perform  four  tasks: 

(a)  Install  continuous  emission 
monitoring  systems  for  certain  gaseous 
pollutants. 

(b)  Make  sure  your  continuous 
emission  monitoring  systems  are 
operating  correctly. 

(c)  Make  sure  you  obtain  the 
minimum  amoiut  of  monitoring  data. 

(d)  Install  a  continuous  opacity 
monitoring  system. 

§60.1720    What  continuous  emission 
monitoring  systems  must  I  install  for 
gaseous  pollutants? 

(a)  You  must  install,  calibrate, 
maintain,  and  operate  continuous 
emission  monitoring  systems  for  oxygen 
(or  carbon  dioxide),  sulfur  dioxide,  and 
carbon  monoxide.  If  you  operate  a  Class 
I  municipal  waste  combustion  unit,  also 
install,  calibrate,  maintain,  and  operate 
a  continuous  emission  monitoring 
system  for  nitrogen  oxides.  Install  the 
continuous  emission  monitoring 
systems  for  sulfur  dioxide,  nitrogen 
oxides,  and  oxygen  (or  carbon  dioxide) 
at  the  outlet  of  the  air  pollution  control 
device. 

(b)  You  must  install,  evaluate,  and 
operate  each  continuous  emission 
monitoring  system  according  to  the 
"Monitoring  Requirements"  in  §60.13. 

(c)  You  must  monitor  the  oxygen  (or 
carbon  dioxide)  concentration  at  each 


location  where  you  monitor  sulfur 
dioxide  and  carbon  monoxide. 
Additionally,  if  you  operate  a  Class  I 
mimicipal  waste  combustion  imit,  you 
must  also  monitor  the  oxygen  (or  carbon 
dioxide)  concentration  at  the  location 
where  you  monitor  nitrogen  oxides. 

(d)  You  may  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas.  If  you  choose  to  monitor  carbon 
dioxide,  then  an  oxygen  monitor  is  not 
required  and  you  must  follow  the 
requirements  in  §  60.1745. 

(e)  If  you  choose  to  demonstrate 
compliance  by  monitoring  the  percent 
reduction  of  sulfur  dioxide,  you  must 
also  install  continuous  emission 
monitoring  systems  for  sulfur  dioxide 
and  oxygen  (or  carbon  dioxide)  at  the 
inlet  of  the  air  pollution  control  device. 

(f)  If  you  prefer  to  use  an  alternative 
sulfur  dioxide  monitoring  method,  such 
as  parametric  monitoring,  or  cannot 
monitor  emissions  at  the  inlet  of  the  air 
pollution  control  device  to  determine 
percent  reduction,  you  can  apply  to  the 
Administrator  for  approval  to  use  an 
alternative  monitoring  method  under 
§60.13(i). 

§  60. 1 725    How  are  the  data  from  the 
continuous  emission  monitoring  systems 
used? 

You  must  use  data  from  the 
continuous  emission  monitoring 
systems  for  sulfur  dioxide,  nitrogen 
oxides,  and  carbon  monoxide  to 
demonstrate  continuous  compliance 
with  the  applicable  emission  limits 
specified  in  Tables  2,  3,  4,  and  5  of  this 
subpart.  To  demonstrate  compliance  for 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash,  see 
§60.1780. 

§  60.1730    How  do  I  make  sure  my 
continuous  emission  monitoring  systems 
are  operating  correctly? 

(a)  Conduct  initial,  daily,  quarterly, 
and  annual  evaluations  of  yoiur 
continuous  emission  monitoring 
systems  that  measure  oxygen  (or  carbon 
dioxide),  sulfur  dioxide,  nitrogen  oxides 
(Class  I  municipal  waste  combustion 
imits  only),  and  carbon  monoxide. 

(b)  Complete  yoin  initial  evaluation  of 
the  continuous  emission  monitoring 
systems  within  180  days  after  yoin  final 
compliance  date. 

(c)  For  initial  and  annual  evaluations, 
collect  data  concurrently  (or  within  30 
to  60  minutes)  using  your  oxygen  (or 
carbon  dioxide)  continuous  emission 
monitoring  system,  your  sulfur  dioxide, 
nitrogen  oxides,  or  carbon  monoxide 
continuous  emission  monitoring 
systems,  as  appropriate,  and  the 
appropriate  test  methods  specified  in 


Table  6  of  this  subpart.  Collect  the  data 
during  each  initial  and  annual 
evaluation  of  your  continuous  emission 
monitoring  systems  following  the 
applicable  performance  specifications  in 
appendix  B  of  this  part.  Table  7  of  this 
subpart  shows  the  performance 
specifications  that  apply  to  each 
continuous  emission  monitoring  system. 

(d)  Follow  the  quality  assurance 
procedures  in  Procedure  1  of  appendix 
F  of  this  part  for  each  continuous 
emission  monitoring  system.  The 
procedures  include  daily  calibration 
drift  and  quarterly  accuracy 
determinations. 

§60.1735    Am  I  exempt  from  any  appendix 
B  or  appendix  F  requirements  to  evaluate 
continuous  emission  monitoring  systems? 
Yes,  the  accuracy  tests  for  your  sulfur 
dioxide  continuous  emission 
monitoring  system  require  you  to  also 
evaluate  your  oxygen  (or  carbon 
dioxide)  continuous  emission 
monitoring  system.  Therefore,  your 
oxygen  (or  carbon  dioxide)  continuous 
emission  monitoring  system  is  exempt 
from  two  requirements: 

(a)  Section  2.3  of  Performance 
Specification  3  in  appendix  B  of  this 
part  (relative  acciu-acy  requirement). 

(b)  Section  5.1.1  of  appendix  F  of  this 
part  (relative  accuracy  test  audit). 

§60.1740    What  is  my  schedule  for 
evaluating  continuous  emission  monitoring 
systems? 

(a)  Conduct  annual  evaluations  of 
your  continuous  emission  monitoring 
systems  no  more  than  13  months  after 
the  previous  evaluation  was  conducted. 

(bj  Evaluate  your  continuous  emission 
monitoring  systems  daily  and  quarterly 
as  specified  in  appendix  F  of  this  part. 

§  60.1 745    What  must  I  do  if  I  choose  to 
monitor  cart>on  dioxide  instead  of  oxygen 
as  a  diluent  gas? 

You  must  establish  the  relationship 
between  oxygen  and  carbon  dioxide 
during  the  initial  evaluation  of  your 
continuous  emission  monitoring 
systems.  You  may  reestablish  the 
relationship  during  annual  evaluations. 
To  establish  the  relationship  use  three 
procediues: 

(a)  Use  EPA  Reference  Method  3A  or 
3B  in  appendix  A  of  this  part  to 
determine  oxygen  concentration  at  the 
location  of  your  carbon  dioxide  monitor. 

(b)  Conduct  at  least  three  test  runs  for 
oxygen.  Make  sure  each  test  nm 
represents  a  1-hour  average  and  that 
sampling  continues  for  at  least  30 
minutes  in  each  hour. 

(c)  Use  the  fuel-factor  equation  in  EPA 
Reference  Method  3B  in  appendix  A  of 
this  part  to  determine  the  relationship 
between  oxygen  and  carbon  dioxide. 
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§  60.1 750    What  is  the  minimum  amount  ot 
monitoring  data  I  must  collect  with  my 
continuous  emission  monitoring  systems 
and  is  the  data  collection  requirement 
entorceabte? 

(a)  Where  continuous  emission 
monitoring  systems  are  required,  obtain 
1-hour  arithmetic  averages.  Make  siue 
the  averages  for  sulfur  dioxide,  nitrogen 
oxides  (Class  I  municipal  waste 
combustion  units  only),  and  carbon 
monoxide  are  in  parts  per  million  by 
dry  volimie  at  7  percent  oxygen  (or  the 
equivalent  carbon  dioxide  level).  Use 
the  l-hoiu  averages  of  oxygen  (or  carbon 
dioxide)  data  from  your  continuous 
emission  monitoring  system  to 
determine  the  actual  oxygen  (or  carbon 
dioxide)  level  and  to  calculate 
emissions  at  7  percent  oxygen  (or  the 
equivalent  carbon  dioxide  level). 

(b)  Obtain  at  least  two  data  points  per 
hour  in  order  to  calculate  a  valid  1-hour 
arithmetip  average.  Section  60.13(e)(2) 
requires  your  continuous  emission 
monitoring  systems  to  complete  at  least 
one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
15-minute  period. 

(c)  Obtain  valid  1-hour  averages  for  75 
percent  of  the  operating  hoius  per  day 
for  90  percent  of  the  operating  days  per 
calendar  quarter.  An  operating  day  is 
any  day  the  unit  combusts  any 
municipal  solid  waste  or  refuse-derived 
fuel. 

(d)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  tbis  section,  you  are  in  violation 
of  the  data  collection  requirement 
regardless  of  the  emission  level 
monitored,  and  you  must  notify  the 
Administrator  according  to  §  60.1885(e). 

(e)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  must  still  use  all 
valid  data  from  the  continuous  emission 
monitoring  systems  in  calculating 
emission  concentrations  and  percent 
reductions  in  accordance  with 
§60.1755. 

§60.1755    How  do  I  convert  my  1 -hour 
arithmetic  averages  into  appropriate 
averaging  times  and  units? 

(a)  Use  the  equation  in  §  60.1935(a)  to 
calculate  emissions  at  7  percent  oxygen. 

(b)  Use  EPA  Reference  Method  19  in 
appendix  A  of  this  part,  section  4.3,  to 
calculate  the  daily  geometric  average 
concentrations  of  sulfur  dioxide 
emissions.  If  you  are  monitoring  the 
percent  reduction  of  sulfur  dioxide,  use 
EPA  Reference  Method  19  in  appendix 
A  of  this  part,  section  5.4,  to  determine 
the  daily  geometric  average  percent 
reduction  of  potential  sulfur  dioxide 
emissions. 

(c)  If  you  operate  a  Class  I  mimicipal 
waste  combustion  unit,  use  EPA 


Reference  Method  19  in  appendix  A  of 
this  part,  section  4.1,  to  calcidate  the 
daily  arithmetic  average  for 
concentrations  of  nitrogen  oxides. 

(d)  Use  EPA  Reference  Method  19  in 
appendix  A  of  this  part,  section  4.1,  to 
calculate  the  4-hour  or  24-hour  daily 
block  averages  (as  applicable)  for 
concentrations  of  carbon  monoxide. 

§  60.1 760    What  is  required  for  my 
continuous  opacity  monitoring  system  and 
how  are  the  data  used? 

(a)  Install,  calibrate,  maintain,  and 
operate  a  continuous  opacity  monitoring 
system. 

(b)  Install,  evaluate,  and  operate  each 
continuous  opacity  monitoring  system 
according  to  §  60.13. 

(c)  Complete  an  initial  evaluation  of 
your  continuous  opacity  monitoring 
system  according  to  Performance 
Specification  1  in  appendix  B  of  this 
psirt.  Complete  the  evaluation  by  180 
days  after  yoiu  final  compliance  date. 

(d)  Complete  each  annual  evaluation 
of  your  continuous  opacity  monitoring 
system  no  more  than  1 3  months  after 
the  previous  evaluation. 

(e)  Use  tests  conducted  according  to 
EPA  Reference  Method  9  in  appendix  A 
of  this  part,  as  specified  in  §60.1790,  to 
determine  compliance  with  the  opacity 
limit  in  Table  2  or  4  of  this  subpart.  The 
data  obtained  from  your  continuous 
opacity  monitoring  system  are  not  used 
to  determine  compliance  with  the 
opacity  limit. 

§60.1765    What  additional  requirements 
must  I  meet  for  the  operation  of  my 
continuous  emission  monitoring  systems 
and  continuous  opacity  monitoring 
system? 

Use  the  required  span  values  and 
applicable  performance  specifications  in 
Table  8  of  this  subpart. 

§60.1770    What  must  I  do  if  any  of  my 
continuous  emission  monitoring  systems 
are  temporarily  unavailable  to  meet  the  data 
collection  requirements? 

Refer  to  Table  8  of  this  subpart.  It 
shows  alternate  methods  for  collecting 
data  when  systems  malfunction  or  when 
repairs,  calibration  checJcs,  or  zero  and 
span  checks  keep  you  from  collecting 
the  minimum  amount  of  data. 

Model  Rule — Stack  Testing 

§  60.1 775    What  types  of  stack  tests  must 
I  conduct? 

Conduct  initial  and  annual  stack  tests 
to  measure  the  emission  levels  of 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash. 


§  60.1 780    How  are  the  stack  test  data 
used? 

You  must  use  results  of  stack  tests  for 
dioxins/furans,  cadmium,  lead, 
merciuy.  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash  to 
demonstrate  compliance  with  the 
applicable  emission  limits  in  Tables  2 
and  4  of  this  subpart.  To  demonstrate 
compliance  for  carbon  monoxide,  «. 
nitrogen  oxides,  and  sulfur  dioxide,  see 
§60.1725. 

§  60.1 785    What  schedule  must  I  follow  for 
the  stack  testing? 

(a)  Conduct  initial  stack  tests  for  the 
pollutants  listed  in  §  60.1775  by  180 
days  after  your  final  compliance  date. 

(b)  Conduct  annual  stack  tests  for  the 
same  pollutants  after  the  initial  stack 
test.  Conduct  each  annual  stack  test  no 
later  than  13  months  after  the  previous 
stack  test. 

§  60.1 790    What  test  niethods  must  I  use  to 
stack  test? 

(a)  Follow  Table  8  of  this  subpart  to 
establish  the  sampling  location  and  to 
determine  pollutant  concentrations, 
number  of  traverse  points,  individual 
test  methods,  and  other  specific  testing 
requirements  for  the  different 
pollutants. 

(b)  Make  sure  that  stack  tests  for  all 
the  pollutants  consist  of  at  least  three 
test  runs,  as  specified  in  §  60.8.  Use  the 
average  of  the  pollutant  emission 
concentrations  from  the  three  test  runs 
to  determine  compliance  with  the 
applicable  emission  limits  in  Tables  2 
and  4  of  this  subpart. 

(c)  Obtain  an  oxygen  (or  carbon 
dioxide)  measurement  at  the  same  time 
as  yoiu'  pollutant  measurements  to 
determine  diluent  gas  levels,  as 
specified  in  §  60.1720. 

(d)  Use  the  equations  in  §  60.1935(a) 
to  calculate  emission  levels  at  7  percent 
oxygen  (or  an  equivalent  carbon  dioxide 
basis),  the  percent  reduction  in  potential 
hydrogen  chloride  emissions,  and  the 
reduction  efficiency  for  mercury 
emissions.  See  the  individual  test 
methods  in  Table  6  of  this  subpart  for 
other  required  equations. 

(e)  You  can  apply  to  the 
Administrator  for  approval  under 

§  60.ft(b)  to  use  a  reference  method  with 
minor  changes  in  methodology,  use  an 
equivalent  method,  use  an  alternative 
method  the  results  of  which  the 
Administrator  has  determined  are 
adequate  for  demonstrating  compliance, 
waive  the  requirement  for  a 
performance  test  because  you  have 
demonstrated  by  other  means  that  you 
are  in  compliance,  or  use  a  shorter 
sampling  time  or  smaller  sampling 
volume. 


§60.1795    May  I  conduct  stack  testing  less 
often? 

(a)  You  may  test  less  often  if  you  own 
or  operate  a  Class  II  municipal  waste 
combustion  unit  and  if  all  stack  tests  for 
a  given  pollutant  over  3  consecutive 
years  show  you  comply  with  the 
emission  limit.  In  that  case,  you  are  not 
required  to  conduct  a  stack  test  for  that 
pollutant  for  the  next  2  years.  However, 
you  must  conduct  another  stack  test 
within  36  months  of  the  anniversary 
date  of  the  third  consecutive  stack  test 
that  shows  you  comply  with  the 
emission  limit.  Thereafter,  you  must 
perform  stack  tests  every  3rd  year  but  no 
later  than  36  months  following  the 
previous  stack  tests.  If  a  stack  test  shows 
noncompliance  with  an  emission  limit, 
you  must  conduct  aimual  stack  tests  for 
that  pollutant  until  all  stack  tests  over 

3  consecutive  years  show  compliance 
with  the  emission  limit  for  that 
pollutant.  The  provision  applies  to  all 
pollutants  subject  to  stack  testing 
requirements:  dioxins/furans,  cadmium, 
lead,  mercury,  particulate  matter, 
opacity,  hydrogen  chloride,  and  fugitive 
ash. 

(b)  You  can  test  less  often  for  dioxins/ 
furans  emissions  if  you  own  or  operate 
a  municipal  waste  combustion  plant 
that  meets  two  conditions.  First,  you 
have  multiple  municipal  waste 
combustion  units  onsite  that  are  subject 
to  this  subpart.  Second,  all  those 
municipal  waste  combustion  units  have 
demonstrated  levels  of  dioxins/furans 
emissions  less  than  or  equal  to  15 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  Class  I  imits.  or  3D 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  Class  II  units,  for  2 
consecutive  years.  In  that  case,  you  may 
choose  to  conduct  aimual  stack  tests  on 
only  one  mimicipal  waste  combustion 
unit  per  year  at  your  plant.  The 
provision  only  applies  to  stack  testing 
for  dioxins/fujans  emissions. 

(1)  Conduct  the  stack  test  no  more 
than  1 3  months  following  a  stack  test  on 
any  municipal  waste  combustion  unit 
subject  to  this  subpart  at  your  plant. 
Each  year,  test  a  different  municipal 
waste  combustion  unit  subject  to  this 
subpart  and  test  all  mimicipal  waste 
combustion  units  subject  to  this  subpart 
in  a  sequence  that  you  determine.  Once 
you  determine  a  testing  sequence,  it 
must  not  be  changed  without  approval 
by  the  Administrator. 

(2)  If  each  annual  stack  test  shows 
levels  of  dioxins/furans  emissions  less 
than  or  equal  to  15  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  I  units,  or  3C  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  II  units,  you  may  continue  stack 
tests  on  only  one  mimicipal  waste 


combustion  unit  subject  to  this  subpart 
per  year. 

(3)  If  any  annual  stack  test  indicates 
levels  of  dioxins/furans  emissions 
greater  than  15  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  I  units,  or  30  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  n  units,  conduct  subsequent 
aimual  stack  tests  on  all  municipal 
waste  combustion  units  subject  to  this 
subpart  at  your  plant.  You  may  return 
to  testing  one  municipal  waste 
combustion  unit  subject  to  this  subpart 
per  year  if  you  can  demonstrate  dioxins/ 
furans  emissions  levels  less  than  or 
equal  to  15  nanograms  per  dry  standard 
cubic  meter  (total  mass)  for  Class  I  units, 
or  30  nanograms  per  dry  standard  cubic 
meter  (total  mass)  for  Class  II  units,  for 
all  municipal  waste  combustion  units  at 
your  plant  subject  to  this  subpart  for  2 
consecutive  years. 

§  60. 1 800    May  I  deviate  from  the  1 3-month 
testing  schedule  if  unforeseen 
circumstances  arise? 

You  may  not  deviate  from  the  13- 
month  testing  schedules  specified  in 
§§  60.1785(b)  and  60.1795(b)(1)  unless 
you  apply  to  the  Administrator  for  an 
alternative  schedule,  and  the 
Administrator  approves  your  request  for 
alternate  scheduling  prior  to  the  date  on 
which  you  would  otherwise  have  been 
required  to  conduct  the  next  stack  test. 

Model  Rule — Other  Monitoring 
Requirements 

§60.1805    Must  I  meet  other  requirements 
for  continuous  monitoring? 

You  must  also  monitor  three 
operating  parameters: 

(a)  Load  level  of  each  municipal  waste 
combustion  unit. 

(b)  Temperature  of  flue  gases  at  the 
inlet  of  your  particulate  matter  air 
pollution  control  device. 

(c)  Carbon  feed  rate  if  activated 
carbon  is  used  to  control  dioxins/furans 
or  mercury  emissions. 

§60.1810    How  do  I  monitor  the  load  of  my 
municipal  waste  combustion  unit? 

(a)  If  your  municipal  waste 
combustion  unit  generates  steam,  you 
must  install,  calibrate,  maintain,  and 
operate  a  steam  flowmeter  or  a  feed 
water  flowmeter  and  meet  five 
requirements: 

(1)  Continuously  measure  and  record 
the  measurements  of  steam  (or  feed 
water)  in  kilograms  (or  pounds)  per 
hour. 

(2)  Calculate  your  steam  (or  feed 
water)  flow  in  4-hour  block  averages. 

(3)  Calculate  the  steam  (or  feed  water) 
flow  rate  using  the  method  in 
"American  Society  of  Mechanical 


Engineers  Power  Test  Codes:  Test  Code 
for  Steam  Generating  Units,  Power  Test 
Code  4.1—1964  (R1991)."  section  4 
(incorporated  by  reference  in 
§  60.17(h)(2)). 

(4)  Design,  construct,  install,  calibrate, 
and  use  nozzles  or  orifices  for  flow  rate 
measurements,  using  the 
recommendations  in  "American  Society 
of  Mechanical  Engineers  Interim 
Supplement  19.5  on  Instruments  and 
Apparatus:  Application,  Part  II  of  Fluid 
Meters."  6th  Edition  (1971),  chapter  4 
(incorporated  by  reference  in 

§  60.17(h)(3)). 

(5)  Before  each  dioxins/furans  stack 
test,  or  at  least  once  a  year,  calibrate  all 
signal  conversion  elements  associated 
with  steam  (or  feed  water)  flow 
measurements  according  to  the 
manufacturer  instructions. 

(b)  If  your  municipal  waste 
combustion  units  do  not  generate  steam, 
or,  if  your  municipal  waste  combustion 
units  have  shared  steam  systems  and 
steam  load  cannot  be  estimated  per  unit, 
you  must  determine,  to  the  satisfaction 
of  the  Administrator,  one  or  more 
operating  parameters  that  can  be  used  to 
continuously  estimate  load  level  (for 
example,  the  feed  rate  of  municipal 
solid  waste  or  refuse-derived  fuel).  You 
must  continuously  monitor  the  selected 
parameters. 

§60.1815     How  do  I  monitor  the 
temperature  of  flue  gases  at  the  inlet  of  my 
particulate  matter  control  device? 

You  must  install,  calibrate,  maintain, 
and  operate  a  device  to  continuously 
measure  the  temperature  of  the  flue  gas- 
stream  at  the  inlet  of  each  particulate 
matter  control  device. 

§  60. 1 820    How  do  I  monitor  the  injection 
rate  of  activated  cart>on? 

If  your  municipal  waste  combustion 
unit  uses  activated  carbon  to  control 
dioxins/furans  or  mercury  emissions, 
you  must  meet  three  requirements: 

(a)  Select  a  carbon  injection  system 
operating  parameter  that  can  be  used  to 
calculate  carbon  feed  rate  (for  example, 
screw  feeder  speed). 

(b)  Ehiring  each  dioxins/furans  and 
mercury  stack  test,  determine  the 
average  carbon  feed  rate  in  kilograms  (or 
pounds)  per  hour.  Also,  determine  the 
average  operating  parameter  level  that 
correlates  to  the  carbon  feed  rate. 
Establish  a  relationship  between  the 
operating  parameter  and  the  carbon  feed 
rate  in  order  to  calculate  the  carbon  feed 
rate  based  on  the  operating  parameter 
level. 

(c)  Continuously  monitor  the  selected 
operating  parameter  during  all  periods 
when  the  municipal  waste  combustion 
unit  is  operating  and  combusting  waste 
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and  calculate  the  8-hour  block  average 
carbon  feed  rate  in  kilograms  (or 
pounds)  per  hour,  based  on  the  selected 
operating  parameter.  When  calculating 
the  8-hour  block  average,  do  two  things: 

(1)  Exclude  hours  when  the  municipal 
waste  combustion  unit  is  not  operating. 

(2)  Include  hours  when  the  municipal 
waste  combustion  unit  is  operating  but 
the  carbon  feed  system  is  not  working 
correctly. 

§  60.1 825    What  is  the  minimum  amount  of 
monitoring  data  I  must  collect  with  my 
continuous  parameter  monitoring  systems 
and  is  the  data  collection  requirement 
enforceable? 

(a)  Where  continuous  parameter 
monitoring  systems  are  used,  obtain  1- 
hour  arithmetic  averages  for  three 
parameters: 

(1)  Load  level  of  the  municipal  waste 
combustion  unit. 

(2)  Temperature  of  the  flue  gases  at 
the  inlet  of  your  particulate  matter 
control  device. 

(3)  Carbon  feed  rate  if  activated 
carbon  is  used  to  control  dioxins/furans 
or  mercury  emissions. 

(b)  Obtain  at  least  two  data  points  per 
hoior  in  order  to  calculate  a  valid  1-hour 
arithmetic  average. 

(c)  Obtain  valid  1-hour  averages  for  at 
least  75  percent  of  the  operating  hours 
per  day  for  90  percent  of  the  operating 
days  per  calendar  quarter.  An  operating 
day  is  any  day  the  unit  combusts  any 
municipal  solid  waste  or  refuse-derived 
hiel. 

(d)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  are  in  violation 
of  the  data  collection  requirement,  and 
you  must  notify  the  Adininistrator 
according  to  §  60.1885(e). 

Model  Rule — Recordkeeping 

§  60.1 830    What  records  must  I  keep? 
You  must  keep  four  types  of  records: 

(a)  Operator  training  and  certification. 

(b)  Stack  tests. 

(c)  Continuously  monitored  pollutants 
and  parameters. 

(d)  Carbon  feed  rate. 

§  60.1835    Where  must  I  keep  my  records 
and  for  how  long? 

(a)  Keep  all  records  onsite  in  paper 
copy  or  electronic  format  unless  the 
Administrator  approves  another  format. 

(b)  Keep  all  records  on  each 
municipal  waste  combustion  unit  for  at 
least  5  years. 

(c)  Make  all  records  available  for 
submittal  to  the  Administrator,  or  for 
onsite  review  by  an  inspector. 

§  60.1 840    What  records  must  I  keep  for 
operator  training  and  certification? 

You  must  keep  records  of  six  items: 


(a)  Records  of  provisional 
certifications.  Include  three  items: 

(1)  For  yoiu-  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  are 
provisionally  certified  by  the  American 
Society  of  Mechanical  Engineers  or  an 
equivalent  State-approved  certification 
program. 

(2)  Dates  of  the  initial  provisional 
certifications. 

(3)  Documentation  showing  current 
provisional  certifications. 

(b)  Records  of  full  certifications. 
Include  three  items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  are  fully 
certified  by  the  American  Society  of 
Mechanical  Engineers  or  an  equivjJent 
State-approved  certification  program. 

(2)  Dates  of  initial  and  renewal  full 
certifications. 

(3)  Documentation  showing  current 
full  certifications. 

(c)  Records  showing  completion  of  the 
operator  training  course.  Include  three 
items: 

(1)  For  yoiu-  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  have 
completed  the  EPA  or  State  municipal 
waste  combustion  operator  training 
course. 

(2)  Dates  of  completion  of  the  operator 
training  course. 

(3)  Documentation  showing 
completion  of  operator  training  com-se. 

(d)  Records  of  reviews  for  plant- 
specific  operating  manuals.  Include 
three  items: 

(1)  Names  of  persons  who  have 
reviewed  the  operating  manual. 

(2)  Date  of  the  initial  review. 

(3)  Dates  of  subsequent  annual 
reviews. 

(e)  Records  of  when  a  certified 
operator  is  temporarily  offsite.  Include 
two  main  items: 

(1)  If  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  12  hours,  but 
for  2  weeks  or  less,  and  no  other 
certified  operator  is  onsite,  record  the 
dates  that  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
were  offsite. 

(2)  When  all  certified  chief  facility 
operators  and  certified  shift  supervisors 
are  offsite  for  more  than  2  weeks  and  no 
other  certified  operator  is  onsite,  keep 
records  of  four  items: 

(i)  Your  notice  that  all  certified 
persons  are  offsite. 

(ii)  The  conditions  that  cause  those 
people  to  be  offsite. 


(iii)  The  corrective  actions  you  are 
taking  to  ensure  a  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
onsite. 

(iv)  Copies  of  the  written  reports 
submitted  every  4  weeks  that 
summarize  the  actions  taken  to  ensure 
that  a  certified  chief  facility  operator  or 
certified  shift  supervisor  will  be  onsite. 

(f)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

§  60.1 845    What  records  must  I  keep  for 
stack  tests? 

For  stack  tests  required  under 
§60.1775,  you  must  keep  records  of  four 
items: 

(a)  The  results  of  the  stack  tests  for 
eight  pollutants  or  parameters  recorded 
in  the  appropriate  units  of  measm-e 
specified  in  Table  2  or  4  of  this  subpart: 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Mercury. 

(5)  Opacity. 

(6)  Particidate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(b)  Test  reports  including  supporting 
calculations  that  document  the  results 
of  all  stack  tests. 

(c)  The  maximum  demonstrated  load 
of  your  municipal  waste  combustion 
units  and  maximum  temperature  at  the 
inlet  of  your  particulate  matter  control 
device  during  all  stack  tests  for  dioxins/ 
furans  emissions. 

(d)  The  calendar  date  of  each  record. 

§60.1850    What  records  must  I  keep  for 
continuously  monitored  pollutants  or 
parameters? 

You  must  keep  records  of  eight  items. 

(a)  Records  of  monitoring  data. 
Document  six  parameters  measured 
using  continuous  monitoring  systems: 

(1)  All  6-minute  average  levels  of 
opacity. 

(2)  All  1-hour  average  concentrations 
of  sulfur  dioxide  emissions. 

(3)  For  Class  I  municipal  waste 
combustion  units  only,  all  1-hour 
average  concentrations  of  nitrogen 
oxides  emissions. 

(4)  All  1-hour  average  concentrations 
of  carbon  monoxide  emissions. 

(5)  All  1-hour  average  load  levels  of 
your  municipal  waste  combustion  unit. 

(6)  All  1-hour  average  flue  gas 
temperatures  at  the  inlet  of  the 
particulate  matter  control  device. 

(b)  Records  of  average  concentrations 
and  percent  reductions.  Document  five 
parameters: 

(1)  All  24-hour  daily  block  geometric 
average  concentrations  of  sulfur  dioxide 
emissions  or  average  percent  reductions 
of  sulfur  dioxide  emissions. 
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(2)  For  Class  I  municipal  waste 
combustion  units  only,  all  24-hour  daily 
arithmetic  average  concentrations  of 
nitrogen  oxides  emissions. 

(3)  All  4-hour  block  or  24-hour  daily 
block  arithmetic  average  concentrations 
of  carbon  monoxide  emissions. 

(4)  All  4-hour  block  arithmetic 
average  load  levels  of  your  municipal 
waste  combustion  unit. 

(5)  All  4-hour  block  arithmetic 
average  flue  gas  temperatures  at  the 
inlet  of  the  particulate  matter  control 
device. 

(c)  Records  of  exceedances.  Document 
three  items: 

(1)  Calendar  dates  whenever  any  of 
the  five  pollutant  or  parameter  levels 
recorded  in  paragraph  (b)  of  this  section 
or  the  opacity  level  recorded  in 
paragraph  (a)(1)  of  this  section  did  not 
meet  the  emission  limits  or  operating 
levels  specified  in  this  subpart. 

(2)  Reasons  you  exceeded  the 
applicable  emission  limits  or  operating 
levels. 

(3)  Corrective  actions  you  took,  or  are 
taking,  to  meet  the  emission  limits  or 
operating  levels. 

(d)  Records  of  minimum  data. 
Document  three  items: 

(1)  Calendar  dates  for  which  you  did 
not  collect  the  minimum  amount  of  data 
required  under  §§  60.1750  and  60.1825. 
Record  those  dates  for  five  types  of 
pollutants  and  parameters: 

(i)  Sulfur  dioxide  emissions. 

(ii)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(iii)  Carbon  monoxide  emissions. 

(iv)  Load  levels  of  your  municipal 
waste  combustion  unit. 

(v)  Temperatiires  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter 
control  device. 

(2)  Reasons  you  did  not  collect  the 
minimum  data. 

(3)  Corrective  actions  you  took  or  are 
taking  to  obtain  the  required  amount  of 
data. 

(e)  Records  of  exclusions.  Document 
each  time  you  have  excluded  data  from 
your  calculation  of  averages  for  any  of 
the  following  five  pollutants  or 
parameters  and  the  reasons  the  data 
were  excluded: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  levels  of  your  municipal 
waste  combustion  unit. 

(5)  Temperatures  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter 
control  device. 

(f)  Records  of  drift  and  accuracy. 
Document  the  results  of  your  daily  drift 


tests  ai)d  quarterly  acciu^cy 
determinations  according  to  Procedure  1 
of  appendix  F  of  this  part.  Keep  those 
records  for  the  sulfur  dioxide,  nitrogen 
oxides  (Class  I  municipal  waste 
combustion  units  only),  and  carbon 
monoxide  continuous  emissions 
monitoring  systems. 

(g)  Records  of  the  relationship 
between  oxygen  and  carbon  dioxide.  If 
you  choose  to  monitor  carbon  dioxide 
instead  of  oxygen  as  a  diluent  gas, 
document  the  relationship  between 
oxygen  and  carbon  dioxide,  as  specified 
in  §60.1745. 

(h)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

§  60.1 855    What  records  must  I  keep  for 
municipal  waste  combustion  units  that  use 
activated  carbon? 

For  municipal  waste  combustion 
units  that  use  activated  carbon  to 
control  dioxins/furans  or  mercury 
emissions,  you  must  keep  records  of  five 
items: 

(a)  Records  of  average  carbon  feed 
rate.  Document  five  items: 

(1)  Average  carbon  feed  rate  in 
kilograms  (or  pounds)  per  hour  during 
all  stack  tests  for  dioxins/furans  and 
mercury  emissions.  Include  supporting 
calculations  in  the  records. 

(2)  For  the  operating  parameter 
chosen  to  monitor  carbon  feed  rate, 
average  operating  level  during  all  stack 
tests  for  dioxins/furans  and  mercury 
emissions.  Include  supporting  data  that 
document  the  relationship  between  the 
operating  parameter  and  the  carbon  feed 
rate. 

(3)  All  8-hour  block  average  carbon 
feed  rates  in  kilograms  (or  pounds)  per 
hour  calculated  from  the  monitored 
operating  parameter. 

(4)  Total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  for  each  calendar 
quarter.  If  you  choose  to  evaluate  total 
carbon  purchased  and  delivered  on  a 
municipal  waste  combustion  unit  basis, 
record  the  total  carbon  purchased  and 
delivered  for  each  individual  municipal 
waste  combustion  unit  at  your  plant. 
Include  supporting  documentation. 

(5)  Required  quarterly  usage  of  carbon 
for  the  municipal  waste  combustion 
plant,  calculated  using  equation  4  or  5 
in  §  60.1935(f).  If  you  choose  to  evaluate 
required  quarterly  usage  for  carbon  on  a 
municipal  waste  combustion  unit  basis, 
record  the  required  quarterly  usage  for 
each  municipal  waste  combustion  unit 
at  your  plant.  Include  supporting 
calculations. 

(b)  Records  of  low  carbon  feed  rates. 
Document  three  items: 

(1)  The  calendar  dates  when  the 
average  carbon  feed  rate  over  an  8-hour 


block  was  less  than  the  average  carbon 
feed  rates  determined  during  the  most 
recent  stack  test  for  dioxins/furans  or 
mercury  emissions  (whichever  has  a 
higher  feed  rate). 

(2)  Reasons  for  the  low  carbon  feed 
rates. 

(3)  Corrective  actions  you  took  or  are 
taking  to  meet  the  8-hour  average  carbon 
feed  rate  requirement. 

(c)  Records  of  minimum  carbon  feed 
rate  data.  Document  three  items: 

(1)  Calendar  dates  for  which  you  did 
not  collect  the  minimum  amount  of 
carbon  feed  rate  data  required  under 
§60.1825. 

(2)  Reasons  you  did  not  collect  the 
minimum  data. 

(3)  Corrective  actions  you  took  or  are 
taking  to  get  the  required  amount  of 
data. 

(d)  Records  of  exclusions.  Document 
each  time  you  have  excluded  data  fi-om 
your  calculation  of  average  carbon  feed 
rates  and  the  reasons  the  data  were 
excluded. 

(e)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

Model  Rule — Reporting 

§  60.1 860    What  reports  must  I  submit  and 
In  what  form? 

(a)  Submit  an  initial  report  and 
annual  reports,  plus  semiannual  reports 
for  any  emission  or  parameter  level  that 
does  not  meet  the  limits  specified  in 
this  subpart. 

(b)  Submit  all  reports  on  paper, 
postmarked  on  or  before  the  submittal 
dates  in  §§60.1870,  60.1880,  and 
60.1895.  If  the  Administrator  agrees, 
you  may  submit  electronic  reports. 

(c)  Keep  a  copy  of  all  reports  required 
by  §§  60.1875,  60.1885,  and  60.1900 
onsite  for  5  years. 

§60.1865    What  are  the  appropriate  units  of 
measuren>ent  for  reporting  my  data? 

See  Tables  2,3,4  and  5  of  this  subpart 
for  appropriate  units  of  measurement. 

§  60.1 870    When  must  I  submit  tt>e  initial 
report? 

As  specified  in  §  60.7(c),  submit  your 
initial  report  by  180  days  after  your  final 
compliance  date. 

§60.1875    What  must  I  include  in  my  initial 
report? 

You  must  include  seven  items: 
(a)  The  emission  levels  measured  on 
the  date  of  the  initial  evaluation  of  your 
continuous  emission  monitoring 
systems  for  all  of  the  following  five 
pollutants  or  parameters  as  recorded  in 
accordance  with  §  60.1850(b). 

(1)  The  24-hour  daily  geometric 
average  concentration  of  sulfur  dioxide 
emissions  or  the  24-hour  daily 
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geometric  percent  reduction  of  sulfur 
dioxide  emissions. 

(2)  For  Class  I  mimicipal  waste 
combustion  units  only,  the  24-hour 
daily  arithmetic  average  concentration 
of  nitrogen  oxides  emissions. 

(3)  The  4-hour  block  or  24-hour  daily 
arithmetic  average  concentration  of 
carbon  monoxide  emissions. 

(4)  The  4-hour  block  arithmetic  - 
average  load  level  of  yoxu  municipal 
waste  combustion  unit. 

(5)  The  4-hour  block  arithmetic 
average  flue  gas  temperature  at  the  inlet 
of  the  particulate  matter  control  device. 

(b)  The  results  of  the  initial  stack  tests 
for  eight  pollutants  or  parameters  (use 
appropriate  units  as  specified  in  Table 

2  or  4  of  this  subpart): 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Mercury. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(c)  The  test  report  that  documents  the 
initial  stack  tests  including  supporting 
calculations. 

(d)  The  initial  performance  evaluation 
of  yoin  continuous  emissions 
monitoring  systems.  Use  the  applicable 
performance  specifications  in  appendix 
B  of  this  part  in  conducting  the 
evaluation. 

(e)  The  maximum  demonstrated  load 
of  your  municipal  waste  combustion 
unit  and  the  maximum  demonstrated 
temperature  of  the  flue  gases  at  the  inlet 
of  the  particulate  matter  control  device. 
Use  values  established  during  yoin 
initial  stack  test  for  dioxins/furans 
emissions  and  include  supporting 
calculations. 

(f)  If  your  miuiicipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  the  average  carbon  feed  rates 
that  you  recorded  during  the  initial 
stack  tests  for  dioxins/furans  and 
mercury  emissions.  Include  supporting 
calculations  as  specified  in 

§  60.1855(a)(1)  and  (2). 

(g)  If  you  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas,  documentation  of  the  relationship 
between  oxygen  and  carbon  dioxide,  as 
specified  in  §60.1745. 

§60.1880    When  must  I  submit  the  annual 
report? 

Submit  the  annual  report  no  later  than 
February  1  of  each  year  that  follows  the 
calendar  year  in  which  you  collected 
the  data.  If  you  have  an  operating  permit 
for  any  unit  under  title  V  of  the  CAA, 
the  permit  may  require  you  to  submit 
semiaimual  reports.  Parts  70  and  71  of 


this  chapter  contain  program 
requirements  for  permits. 

§60.1885    What  must  I  include  In  my 
annual  report? 

Summarize  data  collected  for  all 
pollutants  and  parameters  regulated 
under  this  subpart.  Your  summary  must 
include  twelve  items: 

(a)  The  results  of  the  annual  stack  test, 
using  appropriate  units,  for  eight 
pollutants,  as  recorded  under 

§  60.1845(a): 

(1)  Dioxins/furans. 

(2)  Cadmimn. 

(3)  Lead 

(4)  Mercury. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(b)  A  list  of  the  highest  average  levels 
recorded,  in  the  appropriate  units.  List 
those  values  for  five  pollutants  or 
parameters: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device  (4-hoiU'  block 
average). 

(c)  The  highest  6-minute  opacity  level 
measiued.  Base  the  value  on  all  6- 
minute  average  opacity  levels  recorded 
by  your  continuous  opacity  monitoring 
system  (§  60.1850(a)(1)). 

(d)  For  municipal  waste  combustion 
units  that  use  activated  carbon  for 
controlling  dioxins/furans  or  mercury 
emissions,  include  four  records: 

(1)  The  average  carbon  feed  rates 
recorded  during  the  most  recent 
dioxins/furans  and  merciuy  stack  tests. 

(2)  The  lowest  8-hour  block  average 
carbon  feed  rate  recorded  during  the 
year. 

(3)  The  total  carbon  piuchased  and 
delivered  to  the  municipal  waste 
combustion  plant  for  each  calendar 
quarter.  If  you  choose  to  evaluate  total 
carbon  piuchased  and  delivered  on  a 
municipal  waste  combustion  unit  basis, 
record  the  total  carbon  purchased  and 
delivered  for  each  individual  municipal 
waste  combustion  unit  at  your  plant. 

(4)  The  required  quarterly  carbon 
usage  of  yoiu  municipal  waste 
combustion  plant  calculated  using 
equation  4  or  5  in  §60.1935(1).  If  you 
choose  to  evaluate  required  quarterly 
usage  for  carbon  on  a  municipal  waste 
combustion  unit  basis,  record  the 
required  quarterly  usage  for  each 
municipal  waste  combustion  unit  at 
your  plant. 


(e)  The  total  number  of  days  that  you 
did  not  obtain  the  nunimum  number  of 
hours  of  data  for  six  pollutants  or 
parameters.  Include  the  reasons  you  did 
not  obtain  the  data  and  corrective 
actions  that  you  have  taken  to  obtain  the 
data  in  the  future.  Include  data  on: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  oidy,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  mimicipal  waste 
combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device. 

(6)  Carbon  feed  rate. 

(f)  The  number  of  hoius  you  have 
excluded  data  from  the  calculation  of 
average  levels  (include  the  reasons  for 
excluding  it).  Include  data  for  six 
pollutants  or  parameters: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  mimicipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device. 

(6)  Carbon  feed  rate. 

(g)  A  notice  of  your  intent  to  begin  a 
reduced  stack  testing  schedule  for 
dioxins/furans  amissions  during  the 
following  calendar  year  if  you  are 
eligible  for  alternative  scheduling 

(§  60.1795(a)  or  (b)). 

(h)  A  notice  of  your  intent  to  begin  a 
reduced  stack  testing  schedule  for  other 
pollutants  during  the  follovdng  calendar 
year  if  you  are  eligible  for  alternative 
scheduling  (§60.1 795(a)). 

(i)  A  summary  of  any  emission  or 
parameter  level  that  did  not  meet  the 
limits  specified  in  this  subpart. 

(j)  A  summary  of  the  data  in 
paragraphs  (a)  through  (d)  of  this  section 
from  the  year  preceding  the  reporting 
year  which  gives  the  Administrator  a 
summary  of  the  performance  of  the 
municipal  waste  combustion  unit  over  a 
2-year  period. 

(k)  u  you  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas,  documentation  of  the  relationship 
between  oxygen  and  carbon  dioxide,  as 
specified  in  §60.1745. 

(1)  Documentation  of  periods  when  all 
certified  chief  facility  operators  and 
certified  shift  supervisors  are  offsite  for 
more  than  12  hours. 

§  60.1 890    What  must  I  do  if  I  am  out  of 
compliance  with  the  requirements  of  this 
subpart? 

You  must  submit  a  semiaimual  report 
on  any  recorded  emission  or  parameter 


level  that  does  not  meet  the 
requirements  specified  in  this  subpart. 

§  60.1 895    If  a  semiannual  report  Is 
required,  when  must  I  submit  It?  / 

(a)  For  data  collected  during  the  first 
half  of  a  calendar  year,  submit  your 
semiaimual  report  by  August  1  of  that 
year. 

(b)  For  data  you  collected  during  the 
second  half  of  the  calendar  year,  submit 
your  semiaimual  report  by  February  1  of 
the  following  year. 

§  60.1 900    What  must  I  include  in  the 
semiannual  out-of-compliance  reports? 

You  must  include  three  items  in  the 
semiannual  report: 

(a)  For  any  of  the  following  six 
pollutants  or  parameters  that  exceeded 
the  limits  specified  in  this  subpart, 
include  the  calendar  date  they  exceeded 
the  limits,  the  averaged  and  recorded 
data  for  that  date,  the  reasons  for 
exceeding  the  limits,  emd  your 
corrective  actions: 

(1)  Concentration  or  percent  reduction 
of  sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  concentration  of 
nitrogen  oxides  emissions. 

(3)  Concentration  of  carbon  monoxide 
emissions. 

(4)  Load  level  of  your  municipal 
waste  combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  your  particulate  matter  air 
pollution  control  device. 

(6)  Average  6-minute  opacity  level. 
The  data  obtained  from  your  continuous 
opacity  monitoring  system  are  not  used 
to  determine  compliance  with  the  limit 
on  opacity  emissions. 

(b)  If  the  results  of  your  annual  stack 
tests  (as  recorded  in  §  60.1845(a))  show 
emissions  above  the  limits  specified  in 
Table  2  or  4  of  this  subpart  as  applicable 
for  dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash, 
include  a  copy  of  the  test  report  that 
documents  the  emission  levels  and  your 
corrective  actions. 

(c)  For  municipal  waste  combustion 
units  that  apply  activated  carbon  to 
control  dioxins/furans  or  mercury 
emissions,  include  two  items: 

(1)  Documentation  of  all  dates  when 
the  8-hour  block  average  carbon  feed 
rate  (calculated  from  the  carbon 
injection  system  operating  parameter)  is 
less  than  the  highest  carbon  feed  rate 
established  during  the  most  recent 
mercury  and  dioxins/furans  stack  test 
(as  specified  in  §  60.1855(a)(1)).  Include 
four  items: 

(i)  Eight-hour  average  carbon  feed 
rate. 

(ii)  Reasons  for  occurrences  of  low 
carbon  feed  rates. 


(iii)  The  corrective  actions  you  have 
taken  to  meet  the  carbon  feed  rate 
requirement. 

fiv)  The  calendar  date. 

(2)  Documentation  of  each  quarter 
when  total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  is  less  than  the  total 
required  quarterly  usage  of  carbon.  If 
you  choose  to  evaluate  total  carbon 
purchased  and  delivered  on  a  municipal 
waste  combustion  unit  basis,  record  the 
total  carbon  purchased  and  delivered  for 
each  individual  mimicipal  waste 
combustion  unit  at  your  plant.  Include 
five  items: 

(i)  Amount  of  carbon  purchased  and 
delivered  to  the  plant. 

(ii)  Required  quarterly  usage  of 
carbon. 

(iii)  Reasons  for  not  meeting  the 
required  quarterly  usage  of  carbon. 

(iv)  The  corrective  actions  you  have 
taken  to  meet  the  required  quarterly 
usage  of  carbon. 

(v)  The  calendar  date. 

§  60. 1 905    Can  reporting  dates  be 
changed? 

(a)  If  the  Administrator  agrees,  you 
may  change  the  semiannual  or  annual 
reporting  dates. 

(b)  See  §  60.19(c)  for  procedures  to 
seek  approval  to  change  your  reporting 
date. 

Model  Rule — Air  Curtain  Incinerators 
That  Burn  100  Percent  Yard  Waste 

§  60.1 91 0    What  is  an  air  curtain 
incinerator? 

An  air  curtain  incinerator  operates  by 
forcefully  projecting  a  curtain  of  air 
across  an  open  chamber  or  open  pit  in 
which  combustion  occurs.  Incinerators 
of  that  type  can  be  constructed  above  or 
below  ground  and  with  or  without 
refractory  walls  and  floor. 

§60.1915    What  is  yard  waste? 

Yard  waste  is  grass,  grass  clippings, 
bushes,  shrubs,  and  clippings  frt)m 
bushes  and  shrubs.  They  come  from 
residential,  conunercial/retail, 
institutional,  or  industrial  sources  as 
part  of  maintaining  yards  or  other 
private  or  public  lands.  Yard  waste  does 
not  include  two  items: 

(a)  Construction,  renovation,  and 
demolition  wastes  that  are  exempt  from 
the  definition  of  "mimicipal  solid 
waste"  in  §60.1940. 

(b)  Clean  wood  that  is  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  §60.1940. 

§60.1920    What  are  the  emission  limits  for 
air  curtain  incinerators  that  burn  100 
percent  yard  waste? 

If  your  air  curtain  incinerator 
combusts  100  percent  yard  waste,  you 


must  only  meet  the  emission  limits  in 
this  section. 

(a)  By  180  days  after  your  final 
compliance  date,  you  must  meet  two 
limits: 

(1)  The  opacity  limit  is  10  percent  (6- 
minute  average)  for  air  curtain 
incinerators  that  can  combust  at  least  35 
tons  per  day  of  municipal  solid  waste 
and  no  more  than  250  tons  per  day  of 
municipal  solid  waste. 

(2)  The  opacity  limit  is  35  percent  (6- 
minute  average)  during  the  startup 
period  that  is  within  the  first  30  minutes 
of  operation. 

(b)  Except  during  malfunctions,  the 
requirements  of  this  subpart  apply  at  all 
times.  Each  malfunction  must  not 
exceed  3  hours. 

§60.1925    Kow  must  I  monitor  opacity  for 
air  curtain  incinerators  that  burn  100 
percent  yard  waste? 

(a)  Use  EPA  Reference  Method  9  in 
appendix  A  of  this  part  to  determine 
compliance  with  the  opacity  limit. 

(b)  Conduct  an  initial  test  for  opacity 
as  specified  in  §  60.8. 

(c)  After  the  initial  test  for  opacity, 
conduct  annual  tests  no  more  than  13 
calendar  months  following  the  date  of 
your  previous  test. 

§60.1930    What  are  ttie  recordkeeping  and 
reporting  requirenf>ents  for  air  curtain 
incinerators  that  burn  100  percent  yard 
waste? 

(a)  Provide  a  notice  of  construction 
that  includes  four  items: 

(1)  Your  intent  to  construct  the  air 
curtain  incinerator. 

(2)  Your  planned  initial  startup  date. 

(3)  Types  of  fuels  you  plan  to  combust 
in  your  air  curtain  incinerator. 

(4)  The  capacity  of  your  incinerator, 
including  supporting  capacity 
calculations,  as  specified  in  §  60.1935(d) 
and  (e). 

(b)  Keep  records  of  results  of  all 
opacity  tests  onsite  in  either  paper  copy 
or  electronic  format  unless  the 
Administrator  approves  another  format. 

(c)  Keep  all  records  for  each 
incinerator  for  at  least  5  years. 

(d)  Make  all  records  available  for 
submittal  to  the  Administrator  or  for 
onsite  review  by  an  inspector. 

(e)  Submit  the  results  (each  6-minute 
average)  of  the  opacity  tests  by  February 
1  of  the  year  following  the  year  of  the 
opacity  emission  test. 

(f)  Submit  reports  as  a  paper  copy  on 
or  before  the  applicable  submittal  date. 
If  the  Administrator  agrees,  you  may 
submit  reports  on  electronic  media. 

(g)  If  the  Administrator  agrees,  you 
may  change  the  annual  reporting  dates 
(see  §60. 19(c)). 

(h)  Keep  a  copy  of  all  reports  onsite 
for  a  period  of  5  years. 
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Equations 

§60.1935    What  equations  must  I  use? 

(a)  Concentration  correction  to  7 
percent  oxygen.  Correct  any  pollutant 


concentration  to  7  percent  oxygen  using 
equation  1  of  this  section: 


C7%  =C„^  *(13.9)*(l/(20.9-CO2))        (Eq.  1) 


Where: 

C?*  =  concentration  corrected  to  7 

percent  oxygen. 
Cunc  =  uncorrected  pollutant 

concentration. 


CO2  =  concentration  of  oxygen 
(percent), 
(b)  Percent  reduction  in  potential 
mercury  emissions.  Calculate  the 
percent  reduction  in  potential  merciuy 


emissions  (%PHg)  using  equation  2  of 
this  section: 


%PHg=(E, -E„)*(100/E.)        (Eq.  2) 


Where: 

%PHg  =  percent  reduction  of  potential 
merciuy  emissions 

Ei  =  mercury  emission  concentration  as 
measured  at  the  air  pollution 


control  device  inlet,  corrected  to  7 
percent  oxygen,  dry  basis 
Eo  =  merciuy  emission  concentration  as 
measured  at  the  air  pollution 
control  device  outlet,  corrected  to  7 
percent  oxygen,  dry  basis 


(c)  Percent  reduction  in  potential 
hydrogen  chloride  emissions.  Calculate 
the  percent  reduction  in  potential 
hydrogen  chloride  emissions  (%Phci) 
using  equation  3  of  this  section: 


%PHc,=(Ei-E„)*(lOO/E,)        (Eq.  3) 


Where: 

%Phci  =  percent  reduction  of  the 
potential  hydrogen  chloride  emissions 
Ei  =  hydrogen  chloride  emission 

concentration  as  measured  at  the  air 
pollution  control  device  inlet, 
corrected  to  7  percent  oxygen,  dry 
basis 
Eo  =  hydrogen  chloride  emission 

concentration  as  measured  at  the  air 
pollution  control  device  outlet, 
corrected  to  7  percent  oxygen,  dry 
basis 

(d)  Capacity  of  a  municipal  waste 
combustion  unit.  For  a  municipal  waste 
combustion  unit  that  can  operate 
continuously  for  24-hour  periods, 
calculate  the  municipal  waste 
combustion  unit  capacity  based  on  24 
hours  of  operation  at  the  maximum 
charge  rate.  To  determine  the  maximum 
charge  rate,  use  one  of  two  methods: 

(1)  For  municipal  waste  combustion 
units  with  a  design  based  on  heat  input 
capacity,  calculate  the  maximum 
charging  rate  based  on  the  maximum 
heat  input  capacity  and  one  of  two 
heating  values: 

(i)  If  your  municipal  waste 
combustion  unit  combusts  refuse- 
derived  fuel,  use  a  heating  value  of 
12,800  kilojoules  per  kilogram  (5,500 
British  thermal  units  per  pound). 

(ii)  If  your  municipal  waste 
combustion  unit  combusts  municipal 
solid  waste,  use  a  heating  value  of 


10,500  kilojoules  per  kilogram  (4,500 
British  thermal  units  per  pound). 

(2)  For  miuiicipal  waste  combustion 
units  with  a  design  not  based  on  heat 
input  capacity,  use  the  maximum 
designed  charging  rate. 

(e)  Capacity  of  a  batch  municipal 
waste  combustion  unit.  Calculate  the 
capacity  of  a  batch  municipal  waste 
combustion  unit  as  the  maximum 
design  amount  of  municipal  solid  waste 
they  can  charge  per  batch  multiplied  by 
the  maximum  number  of  batches  they 
can  process  in  24  hours.  Calculate  the 
maximum  number  of  batches  by 
dividing  24  by  the  number  of  hours 
needed  to  process  one  batch.  Retain 
fractional  batches  in  the  calculation.  For 
example,  if  one  batch  requires  16  hours, 
the  municipal  waste  combustion  unit 
can  combust  24/16,  or  1.5  batches,  in  24 
hours. 

(f)  Quarterly  carbon  usage.  If  you  use 
activated  carbon  to  comply  with  the 
dioxins/furans  or  mercury  limits, 
calculate  the  required  quarterly  usage  of 
carbon  using  equation  4  of  this  section 
for  plant  basis  or  equation  5  of  this 
section  for  unit  basis: 

(1)  Plant  basis. 

C  =  Sf,*hi         (Eq.  4) 

i=l 

Where: 

C  =  required  quarterly  carbon  usage  for 
the  plant  in  kilograms  (or  pounds). 


f,  =  required  carbon  feed  rate  for  the 
municipal  waste  combustion  unit  in 
kilograms  (or  pounds)  per  hour. 
That  is  the  average  carbon  feed  rate 
during  the  most  recent  mercury  or 
dioxins/furans  stack  tests 
(whichever  has  a  higher  feed  rate). 

h,  =  number  of  hours  the  municipal 
waste  combustion  unit  was  in 
operation  during  the  calendar 
quarter  (hours). 

n  =  number  of  municipal  waste 

combustion  units,  i,  located  at  your 
plant. 

(2)  Unit  basis. 

C  =  f  *  h        (Eq.  5) 

Where: 

C  =  required  quarterly  carbon  usage  for 
the  unit  in  kilograms  (or  pounds). 

f  =  required  carbon  feed  rate  for  the 

municipal  waste  combustion  unit  in 
kilograms  (or  pounds)  per  hour. 
That  is  the  average  carbon  feed  rate 
during  the  most  recent  mercury  or 
dioxins/furans  stack  tests 
(whichever  has  a  higher  feed  rate). 

h  =  number  of  hours  the  municipal 
waste  combustion  unit  was  in 
operation  during  the  calendar 
quarter  (hours). 
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Definitions 

§60.1940    What  definitions  must  I  know? 

Terms  used  but  not  defined  in  this 
section  are  defined  in  the  CAA  and  in 
subparts  A  and  B  of  this  part. 

Administrator  means  tne 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  or 
his/her  authorized  representative  or  the 
Administrator  of  a  State  Air  Pollution 
Control  Agency. 

Air  curtain  incinerator  means  an 
incinerator  that  operates  by  forcefully 
projecting  a  curtain  of  air  across  an  open 
chamber  or  pit  in  which  combustion 
occurs.  Incinerators  of  that  type  can  be 
constructed  above  or  below  ground  and 
with  or  without  refractory  walls  and 
floor. 

Batch  municipal  waste  combustion 
unit  means  a  municipal  waste 
■  combustion  unit  designed  so  it  cannot 
combust  municipal  solid  waste 
continuously  24  hours  per  day  because 
the  design  does  not  allow  waste  to  be 
fed  to  the  unit  or  ash  to  be  removed 
during  combustion. 

Calendar  quarter  means  three 
consecutive  months  (nonoverlapping) 
beginning  on:  January  1,  April  1,  July  1, 
or  October  1 . 

Calendar  year  means  365  (or  366 
consecutive  days  in  leap  years) 
consecutive  days  starting  on  January  1 
and  ending  on  December  31. 

Chief  facility  operator  means  the 
person  in  direct  charge  and  control  of 
the  operation  of  a  municipal  waste 
combustion  unit.  That  person  is 
responsible  for  daily  onsite  supervision, 
technical  direction,  management,  and 
overall  performance  of  the  municipal 
waste  combustion  unit. 

Class  I  units  mean  small  municipal 
waste  combustion  units  subject  to  this 
subpart  that  are  located  at  municipal 
waste  combustion  plants  with  an 
aggregate  plant  combustion  capacity 
greater  than  250  tons  per  day  of 
municipal  solid  waste.  See  the 
definition  in  this  section  of  "municipal 
waste  combustion  plant  capacity"  for 
specification  of  which  units  at  a  plant 
site  are  included  in  the  aggregate 
capacity  calculation. 

Class  II  units  mean  small  municipal 
combustion  units  subject  to  this  subpart 
that  are  located  at  municipal  waste 
combustion  plants  with  aggregate  plant 
combustion  capacity  less  than  or  equal 
to  250  tons  per  day  of  municipal  solid 
waste.  See  the  definition  in  this  section 
of  "municipal  waste  combustion  plant 
capacity"  for  specification  of  which 
units  at  a  plant  site  are  included  in  the 
aggregate  capacity  calculation. 

Clean  wood  means  untreated  wood  or 
untreated  wood  products  including 


clean  untreated  lumber,  tree  stumps 
(whole  or  chipped),  and  tree  limbs 
(whole  or  chipped).  Clean  wood  does 
not  include  two  items: 

(1)  "Yard  waste,"  which  is  defined 
elsewhere  in  this  section. 

(2)  Construction,  renovation,  or 
demolition  wastes  (for  example,  railroad 
ties  and  telephone  poles)  that  are 
exempt  from  the  definition  of 
"municipal  solid  waste"  in  this  section. 

Co-fired  combustion  unit  means  a  unit 
that  combusts  municipal  solid  waste 
with  nonmunicipal  solid  waste  fuel  (for 
example,  coal,  industrial  process  waste). 
To  be  considered  a  co-fired  combustion 
unit,  the  unit  must  be  subject  to  a 
federally  enforceable  permit  that  limits 
it  to  combusting  a  fuel  feed  stream 
which  is  30  percent  or  less  (by  weight) 
municipal  solid  waste  as  measured  each 
calendar  quarter. 

Continuous  burning  means  the 
continuous,  semicontinuous,  or  batch 
feeding  of  municipal  solid  waste  to 
dispose  of  the  waste,  produce  energy,  or 
provide  heat  to  the  combustion  system 
in  preparation  for  waste  disposal  or 
energy  production.  Continuous  burning 
does  not  mean  the  use  of  municipal 
solid  waste  solely  to  thermally  protect 
the  grate  or  hearth  during  the  startup 
period  when  municipal  solid  waste  is 
not  fed  to  the  grate  or  hearth. 

Continuous  emission  monitoring 
system  means  a  monitoring  system  that 
continuously  measures  the  emissions  of 
a  pollutant  from  a  municipal  waste 
combustion  unit. 

Dioxins/furans  mean  tetra-through 
octachlorinated  dibenzo-p-dioxins  and 
dibenzofurans. 

Effective  date  of  State  plan  approval 
means  the  effective  date  that  the  EPA 
approves  the  State  plan.  The  Federal 
Register  specifies  the  date  in  the  notice 
that  announces  EPA's  approval  of  the 
State  plan. 

Eight-hour  block  average  means  the 
average  of  all  hourly  emission 
concentrations  or  parameter  levels  when 
the  municipal  waste  combustion  unit 
operates  emd  combusts  municipal  solid 
waste  measured  over  any  of  three  8-hour 
periods  of  time: 

(1)  12:00  midnight  to  8:00  a.m. 

(2)  8:00  a.m.  to  4:00  p.m. 

(3)  4:00  p.m.  to  12:00  midnight. 
Federally  enforceable  means  all  limits 

and  conditions  the  Administrator  can 
enforce  (including  the  requirements  of 
40  CFR  parts  60,  61,  and  63), 
requirements  in  a  State's 
implementation  plan,  and  any  permit 
requirements  established  under  40  CFR 
52.21  or  under  40  CFR  51.18  and  40 
CFR  51.24. 


Firsf  calendar  half  means  the  period 
that  starts  on  January  1  and  ends  on 
June  30  in  any  year. 

Fluidized  bed  combustion  unit  means 
a  unit  where  municipal  waste  is 
combusted  in  a  fluidized  bed  of 
material.  The  fluidized  bed  material 
may  remain  in  the  primary  combustion 
zone  or  may  be  carried  out  of  the 
primary  combustion  zone  and  returned 
through  a  recirculation  loop. 

Four-hour  block  average  or  4-hour 
block  average  means  the  average  of  ail 
hourly  emission  concentrations  or 
parameter  levels  when  the  municipal 
waste  combustion  unit  operates  and 
combusts  municipal  solid  waste 
measured  over  any  of  six  4-hour  • 

periods: 

(1)  12:00  midnight  to  4:00  a.m. 

(2)  4:00  a.m.  to  8:00  a.m. 

(3)  8:00  a.m.  to  12:00  noon. 

(4)  12:00  noon  to  4:00  p.m. 

(5)  4:00  p.m.  to  8:00  p.m. 

(6)  8:00  p.m.  to  12:00  midnight. 
Mass  bum  refractory  municipal  waste 

combustion  unit  means  a  field-erected 
municipal  waste  combustion  unit  that 
combusts  municipal  solid  waste  in  a 
refractory  wall  furnace.  Unless 
otherwise  specified,  that  includes 
municipal  waste  combustion  units  with 
a  cylindrical  rotary  refractory  wall 
furtiace. 

Mass  bum  rotary  waterwall  municipal 
waste  combustion  unit  means  a  field- 
erected  municipal  waste  combustion 
unit  that  combusts  municipal  solid 
waste  in  a  cylindrical  rotary  waterwall 
furnace. 

Mass  bum  waterwall  municipal  waste 
combustion  unit  means  a  field-erected 
municipal  waste  combustion  unit  that 
combusts  municipal  solid  waste  in  a 
waterwall  furnace. 

Maximum  demonstrated  load  of  a 
municipal  waste  combustion  unit  means 
the  highest  4-hour  block  arithmetic 
average  municipal  waste  combustion 
unit  load  achieved  during  4  consecutive 
hours  in  the  course  of  the  most  recent 
dioxins/furans  stack  test  that 
demonstrates  compliance  with  the 
applicable  emission  limit  for  dioxins/ 
furans  specified  in  this  subpart. 

Maximum  demonstrated  temperature 
of  the  particulate  matter  control  device 
means  the  highest  4-hour  block 
arithmetic  average  flue  gas  temperature 
measured  at  the  inlet  of  the  particulate 
matter  control  device  during  4 
consecutive  hours  in  the  course  of  the 
most  recent  stack  test  for  dioxins/furans 
emissions  that  demonstrates  compliance 
with  the  Umits  specified  in  this  subpart. 

Medical/infectious  waste  means  any 
waste  meeting  the  definition  of 
"medical/infectious  waste"  in  §  60.51c. 
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Mixed  fuel-fired  (pulverized  coal/ 
refuse-derived  fuel)  combustion  unit 
means  a  combustion  unit  that  combusts 
coal  and  refuse-derived  fuel 
simultaneously,  in  which  pulverized 
coal  is  introduced  into  an  air  stream  that 
carries  the  coal  to  the  combustion 
chamber  of  the  unit  where  it  is 
combusted  in  suspension.  That  includes 
both  conventional  pulverized  coal  and 
micropulverized  coal. 

Modification  or  modified  municipal 
waste  combustion  unit  means  a 
municipal  waste  combustion  unit  you 
have  changed  after  Jxme  6,  2001  and  that 
meets  one  of  two  criteria: 

(1)  The  cumulative  cost  of  the  changes 
over  the  life  of  the  unit  exceeds  50 
percent  of  the  original  cost  of  building 
and  installing  the  unit  (not  including 
the  cost  of  land)  updated  to  current 
costs. 

(2)  Any  physical  change  in  the 
municipal  waste  combustion  unit  or 
change  in  the  method  of  operating  it 
that  increases  the  emission  level  of  any 
air  pollutant  for  which  new  source 
performance  standards  have  been 
established  under  section  129  or  section 
111  of  the  CAA.  Increases  in  the 
emission  level  of  any  air  pollutant  are 
determined  when  the  municipal  waste 
combustion  luiit  operates  at  100  percent 
of  its  physical  load  capability  and  are 
measured  downstream  of  all  air 
pollution  control  devices.  Load 
restrictions  based  on  permits  or  other 
nonphysical  operational  restrictions 
cannot  be  considered  in  the 
determination. 

Modular  excess-air  municipal  waste 
combustion  unit  means  a  mimicipal 
waste  combustion  unit  that  combusts 
municipal  solid  waste,  is  not  field- 
erected,  and  has  multiple  combustion 
chambers,  all  of  which  are  designed  to 
operate  at  conditions  with  combustion 
air  amounts  in  excess  of  theoretical  air 
requirements. 

Modular  starved-air  municipal  waste 
combustion  unit  means  a  municipal 
waste  combustion  unit  that  combusts 
municipal  solid  waste,  is  not  field- 
erected,  and  has  multiple  combustion 
chambers  in  which  the  primary 
combustion  chamber  is  designed  to 
operate  at  substoichiometric  conditions. 

Municipal  solid  waste  or  municipal- 
type  solid  waste  means  household, 
commercial/retail,  or  institutional 
waste.  Household  waste  includes 
material  discarded  by  residential 
dwellings,  hotels,  motels,  and  other 
similar  permanent  or  temporary 
housing.  Commercial/retail  waste 
includec  ...aterial  discarded  by  stores, 
offices,  restaurants,  warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  other  similar 


establishments  or  facilities.  Institutional 
waste  includes  materials  discarded  by 
schools,  by  hospitals  (nonmedical),  by 
nonmanufactiuing  activities  at  prisons 
and  government  facilities,  and  other 
similar  establishments  or  facilities. 
Household,  commercial/retail,  and 
institutional  waste  does  include  yard 
waste  and  refuse-derived  fuel. 
Household,  commercial/retail,  and 
institutional  waste  does  not  include 
used  oil;  sewage  sludge;  wood  pallets; 
construction,  renovation,  and 
demolition  wastes  (which  include 
railroad  ties  and  telephone  poles);  clean 
wood;  industrial  process  or 
manufactiuing  wastes;  medical  waste;  or 
motor  vehicles  (including  motor  vehicle 
parts  or  vehicle  fluff). 

Municipal  waste  combustion  plant 
means  one  or  more  mimicipal  waste 
combustion  vmits  at  the  same  location  as 
specified  under  Applicability  of  State 
Plans  (§  60.1550(a)). 

Municipal  waste  combustion  plant 
capacity  means  the  aggregate  municipal 
waste  combustion  capacity  of  all 
municipal  waste  combustion  units  at 
the  plant  that  are  not  subject  to  subparts 
Ea,  Eb,  or  AAAA  of  this  part. 

Municipal  waste  combustion  unit 
means  any  setting  or  equipment  that 
combusts  solid,  liquid,  or  gasified 
municipal  solid  waste  including,  but 
not  limited  to,  field-erected  combustion 
units  (with  or  without  heat  recovery), 
modular  combustion  units  (starved-air 
or  excess-air),  boilers  (for  example, 
steam  generating  units),  furnaces 
(whether  suspension-fired,  grate-fired, 
mass-fired,  air  cvutain  incinerators,  or 
fluidized  bed-fired),  and  pyrolysis/ 
combustion  units.  Two  criteria  further 
define  municipal  waste  combustion 
units: 

(1)  Municipal  waste  combustion  units 
do  not  include  pyrolysis  or  combustion 
units  located  at  a  plastics  or  rubber 
recycling  unit  as  specified  under 
Applicability  of  State  Plans 

(§  60.1555(h)  and  (i)).  Mimicipal  waste 
combustion  units  do  not  include  cement 
kilns  that  combust  municipal  solid 
waste  as  specified  under  Applicability 
of  State  Plans  (§  60.1555(j)).  Municipal 
waste  combustion  units  also  do  not 
include  internal  combustion  engines, 
gas  turbines,  or  other  combustion 
devices  that  combust  landfiU  gases 
collected  by  landfill  gas  collection 
systems. 

(2)  The  boundaries  of  a  municipal 
waste  combustion  luiit  are  defined  as 
follows.  The  municipal  waste 
combustion  unit  includes,  but  is  not 
limited  to,  the  municipal  solid  waste 
fuel  feed  system,  grate  system,  flue  gas 
system,  bottom  ash  system,  and  the 
combustion  unit  water  system.  The 


municipal  waste  combustion  uinit  does 
not  include  air  pollution  control 
equipment,  the  stack,  water  treatment 
equipment,  or  the  turbine-generator  set. 
The  municipal  waste  combustion  unit 
boundary  starts  at  the  municipal  solid 
waste  pit  or  hopper  and  extends  through 
three  areas: 

(i)  The  combustion  unit  flue  gas 
system,  which  ends  immediately  after 
the  heat  recovery  equipment  or,  if  there 
is  no  heat  recovery  equipment, 
immediately  after  the  combustion 
chamber. 

(ii)  The  combustion  unit  bottom  ash 
system,  which  ends  at  the  truck  loading 
station  or  similar  equipment  that 
transfers  the  ash  to  final  disposal.  It 
includes  all  ash  handling  systems 
connected  to  the  bottom  ash  handling 
system. 

(iii)  The  combustion  unit  water 
system,  which  starts  at  the  feed  water 
pump  and  ends  at  the  piping  that  exits 
the  steam  drum  or  superheater. 

Particulate  matter  means  total 
particulate  matter  emitted  from 
municipal  waste  combustion  units  as 
measiued  using  EPA  Reference  Method 
5  in  appendix  A  of  this  part  and  the 
procedures  specified  in  §60.1790. 

Plastics  or  rubber  recycling  unit 
means  an  integrated  processing  unit  for 
which  plastics,  rubber,  or  rubber  tires 
are  the  only  feed  materials  (incidental 
contaminants  may  be  in  the  feed 
materials).  The  feed  materials  are 
processed  and  marketed  to  become 
input  feed  stock  for  chemical  plants  or 
petroleum  refineries.  The  following 
three  criteria  further  define  a  plastics  or 
rubber  recycling  unit: 

(1)  Each  calendar  quarter,  the 
combined  weight  of  the  feed  stock  that 
a  plastics  or  rubber  recycling  unit 
produces  must  be  more  than  70  percent 
of  the  combined  weight  of  the  plastics, 
rubber,  and  rubber  tires  that  recycling 
imit  processes. 

(2)  The  plastics,  rubber,  or  rubber  tires 
fed  to  the  recycling  unit  may  originate 
from  separating  or  diverting  plastics, 
rubber,  or  rubber  tires  from  municipal 
or  industrial  solid  waste.  The  feed 
materials  may  include  manufacturing 
scraps,  trimmings,  and  off-specification 
plastics,  rubber,  and  rubber  tire 
discards. 

(3)  The  plastics,  rubber,  and  rubber 
tires  fed  to  the  recycling  unit  may 
contain  incidental  contaminants  (for 
example,  paper  labels  on  plastic  bottles 
or  metal  rings  on  plastic  bottle  caps). 

Potential  nydrogen  chloride  emissions 
means  the  level  of  emissions  &t)m  a 
municipal  waste  combustion  unit  that 
would  occur  from  combusting 
municipal  solid  waste  without  emission 
controls  for  acid  gases. 
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Potential  mercury  emissions  means 
the  level  of  emissions  from  a  municipal 
waste  combustion  unit  that  would  occur 
from  combusting  municipal  solid  waste 
without  controls  for  mercury  emissions. 

Potential  sulfur  dioxide  emissions 
means  the  level  of  emissions  from  a 
municipal  waste  combustion  imit  that 
would  occur  from  combusting 
municipal  solid  waste  without  emission 
controls  for  acid  gases. 

Pyrolysis/ combustion  unit  means  a 
unit  that  produces  gases,  liquids,  or 
solids  by  heating  municipal  solid  waste. 
The  gases,  liquids,  or  solids  produced 
are  combusted  and  the  emissions  vented 
to  the  atmosphere. 

Reconstruction  means  rebuilding  a 
municipal  waste  combustion  unit  and 
meeting  two  criteria: 

(1)  The  reconstruction  begins  after 
June  6,  2001. 

(2)  The  cumulative  cost  of  the 
construction  over  the  life  of  the  unit 
exceeds  50  percent  of  the  original  cost 
of  building  and  installing  the  mimicipal 
waste  combustion  unit  (not  including 
land)  updated  to  current  costs  (current 
dollars).  To  determine  what  systems  are 
within  the  boundary  of  the  municipal 
waste  combustion  unit  used  to  calculate 
the  costs,  see  the  definition  in  this 
section  of  "municipal  waste  combustion 
unit." 

Refractory  unit  or  refractory  wall 
/umace  means  a  municipal  waste 
combustion  unit  that  has  no  energy 
recovery  (such  as  through  a  waterwall) 
in  the  furnace  of  the  municipal  waste 
combustion  unit. 

Refuse-derived  fuel  means  a  type  of 
municipal  solid  waste  produced  by 
processing  municipal  solid  waste 
through  shredding  and  size 
classification.  That  includes  all  classes 
of  refuse-derived  fuel  including  two 
fuels: 

(1)  Low-density  fluff  refuse-derived 
fuel  through  densified  refuse-derived 
ftiel. 

(2)  Pelletized  refuse-derived  fuel. 
Same  location  means  the  same  or 

contiguous  properties  under  common 
ownership  or  control,  including  those 
separated  only  by  a  street,  road. 


highway,  or  other  public  right-of-way. 
Common  ownership  or  control  includes 
properties  that  are  owned,  leased,  or 
operated  by  the  same  entity,  parent 
entity,  subsidiary,  subdivision,  or  any 
combination  thereof.  Entities  may 
include  a  municipality,  other 
governmental  imit,  or  any  quasi- 
governmental  authority  (for  example,  a 
public  utility  district  or  regional 
authority  for  waste  disposal). 

Second  calendar  half  means  the 
period  that  starts  on  July  1  and  ends  on 
December  31  in  any  year. 

Shift  supervisor  means  the  person 
who  is  in  direct  charge  and  control  of 
operating  a  municipal  waste  combustion 
unit  and  who  is  responsible  for  onsite 
supervision,  technical  direction, 
management,  and  overall  performance 
of  the  municipal  waste  combustion  unit 
during  an  assigned  shift. 

Spreader  stoker,  mixed  fuel-fired 
(coal /refuse-derived  fuel)  combustion 
unit  means  a  municipal  waste 
combustion  unit  that  combusts  coal  and 
refuse-derived  fuel  simultaneously,  in 
which  coal  is  introduced  to  the 
combustion  zone  by  a  mechanism  that 
throws  the  fuel  onto  a  grate  from  above. 
Combustion  takes  place  both  in 
suspension  and  on  the  grate. 

Standard  conditions  when  referring  to 
units  of  measure  mean  a  temperature  of 
20  °C  and  a  pressure  of  101.3 
kilopascals. 

Startup  period  means  the  period 
when  a  municipal  waste  combustion 
unit  begins  the  continuous  combustion 
of  municipal  solid  waste.  It  does  not 
include  any  warmup  period  during 
which  the  municipal  waste  combustion 
unit  combusts  fossil  fuel  or  other  solid 
waste  fuel  but  receives  no  municipal 
solid  waste. 

State  means  any  of  the  50  United 
States  and  the  protectorates  of  the 
United  States. 

State  plan  means  a  plan  submitted 
pursuant  to  sections  111(d)  and 
129(b)(2)  of  the  CAA  and  subpart  B  of 
this  part,  that  implements  and  enforces 
this  subpart. 

Stoker  (refuse-derived  fuel) 
combustion  unit  means  a  steam 


generating  unit  that  combusts  refuse- 
derived  fuel  in  a  semisuspension 
combusting  mode,  using  air-fed 
distributors. 

Total  mass  dioxins/furans  or  total 
mass  means  the  total  mass  of  tetra- 
through  octachlorinated  dibenzo-p- 
dioxins  and  dibenzofurans  as 
determined  using  EPA  Reference 
Method  23  in  appendix  A  of  this  part 
and  the  procedures  specified  in 
§60.1790. 

Twenty-four  hour  daily  average  or  24- 
hour  daily  average  means  either  the 
arithmetic  mean  or  geometric  mean  (as 
specified)  of  all  hourly  emission 
concentrations  when  the  municipal 
waste  combustion  unit  operates  and 
combusts  municipal  solid  waste 
measured  during  the  24  hours  between 
12:00  midnight  and  the  following 
midnight. 

Untreated  lumber  means  wood  or 
wood  products  that  have  been  cut  or 
shaped  and  include  wet,  air-dried,  and 
kiln-dried  wood  products.  Untreated 
lumber  does  not  include  wood  products 
that  have  been  painted,  pigment- 
stained,  or  pressure-treated  by 
compounds  such  as  chromate  copper 
arsenate,  pentachlorophenol,  and 
creosote. 

Waterwall  furnace  means  a  municipal 
waste  combustion  unit  that  has  energy 
(heat)  recovery  in  the  furnace  (for 
example,  radiant  heat  transfer  section) 
of  the  combustion  unit. 

Yard  waste  means  grass,  grass 
clippings,  bushes,  shrubs,  and  clippings 
from  bushes  and  shrubs.  They  come 
from  residential,  commercial/retail, 
institutional,  or  industrial  sources  as 
part  of  maintaining  yards  or  other 
private  or  public  lands.  Yard  waste  does 
not  include  two  items: 

(1)  Construction,  renovation,  and 
demolition  wastes  that  aire  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  this  section. 

(2)  Clean  wood  that  is  exempt  bom 
the  definition  of  "municipal  solid 
waste"  in  this  section. 


Tables 


Table  1  of  Subpart  BBBB— Model  Rule— Compliance  Schedules  and  Increments  of  Progress 


Affected  units 


Increment  1  (Submit 
final  control  plan) 


Increment  2  (Award 
contracts) 


Increment  3  (Begin 
onsite  construction) 


Increment  4  (Com- 
plete onsite  construc- 
tion) 


Increment  5  (Final 
compliance) 


1 .  All  Class  I  units  •  *• 

2.  All  Class  II  units" 


(Dates  to  be  specified 

in  State  plan). 
(Dates  to  be  specified 

in  State  plan). 


(Dates  to  be  specified 

In  State  plan). 
Not  applicable  


(Dates  to  be  specified 

in  State  plan). 
Not  applicable  


(Dates  to  be  specified 

in  State  plan). 
Not  applicable  


(Dates  to  be  specified 
in  State  pJan)*:''. 

(Dates  to  be  specified 
in  State  plan)^ 


*  Plant  specific  schedules  can  be  used  at  the  discretion  of  the  State. 
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''Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  greater  than  250  tons  per  day  of  municipal  solid  waste  See  §60.1940  for  definitions. 

•^The  date  can  be  no  later  than  3  years  after  the  effective  date  of  State  plan  approval  or  December  6,  2005. 

""For  Class  I  units  that  began  construction,  reconstruction,  or  modification  after  June  26,  1987,  comply  with  \lhe  dioxins/furans  and  mercury  lim- 
its by  the  later  of  two  dates: 

1.  One  year  after  the  effective  date  of  State  plan  approval. 

2.  One  year  after  the  issuance  of  a  revised  construction  or  operation  permit,  if  a  permit  modification  is  required. 

3.  Final  compliance  with  the  dioxins/furans  limits  must  be  achieved  no  later  tfian  Decemt)er  6,  2005,  even  if  the  date  one  year  after  the 
issuance  of  a  revised  construction  or  operation  permit  is  after  December  6,  2005. 

^  Class  II  units  mean  all  small  municipal  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with  ag- 
gregate plant  combustion  capacity  less  than  or  equal  to  250  tons  per  day  of  municipal  solid  waste  See  §60  1940  for  definitions. 

Table  2  of  Subpart  BBBB— Model  Rule— Class  I  Emission  Limits  for  Existing  Small  Municipal  Waste 

Combustion  Units  » 


And  determine 

For  the  following  pollutants 

You  must  meet  the  following  emission  limits  •• 

Using  the  following  averaging 
times 

compliance  by 

the  following 

methods 

1 .  Organics: 

Dioxins/Furans  (total 

30  nanograms  per  dry  standard  cubic  meter  for  municipal 

3-nin  average  (minimum  run 

Stack  test. 

mass  basis). 

waste  combustion  units  that  do  not  employ  an  electro- 
static precipitator-based  emission  control  system  -or-. 
60  nanograms  per  dry  standard  cubic  meter  for  municipal 
waste  combustion  units  that  employ  an  electrostatic  pre- 
cipitator-based emission  control  system. 

duration  is  4  hours). 

2.  Metals: 

Cadmium 

0.040  milligrams  per  dry  standard  cubic  meter  

3-run  average  (run  duration 
specified  in  test  method). 

Stack  test. 

Lead 

0.490  milligrams  per  dry  standard  cubic  meter  

3-run  average  (mn  duration 
specified  in  test  method). 

Stack  test. 

Mercury  

0.080  milligrams  per  dry  standard  cubic  meter  

85  percent  reduction  of  potential  mercury  emissions. 

3-run  average  (ain  duration 
specified  in  test  method). 

Stack  test. 

Opacity  

10  percent  

Thirty  6-minute  averages 

3-run  average  (mn  duration 
specified  in  test  method). 

Stack  test. 

Particulate  Matter 

27  milligrams  per  dry  standard  cubic  meter  

Stack  test. 

3.  Acid  Gases: 

Hydrogen  Chloride  

31  parts  per  million  by  dry  volume  95  percent  reduction  of 

3-run  average  (minimum  mn 

Stack  test. 

potential  hydrogen  chloride  emissions. 

duration  is  1  hour). 

Sulfur  Dioxide 

31  parts  per  million  by  dry  volume  75  percent  reduction  of 

24-hour  daily  block  geometric 

Continuous 

potential  sulfur  dioxide  emissions. 

average  concentration  per- 

emission mon- 

cent reduction. 

itoring  system. 

4.  Other: 

Fugitive  Ash  

Visible  emissions  for  no  more  than  5  percent  of  houriy  ob- 

Three 1  -hour  observation  pe- 

Visible emission 

servation  period. 

riods. 

test. 

'  Class  I  units  mean  small  municipal'waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustbn  plants  with 
an  aggregate  plant  combustion  capacity  greater  than  250  tons  per  day  of  municipal  solid  waste.  See  §60.1940  for  definitions. 
"All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen. 

Table  3  of  Subpart  BBBB— Model  Rule— Class  I  Nitrogen  Oxides  Emission  Limits  for  Existing  Small 

Municipal  Waste  Combustion  Units^-'''' 


Munk:ipal  waste  combustion  technology 

Limits  for  class  1  muncipal  waste  combustion  units 

1.  Mass  bum  waterwall  

200  parts  per  million  by  dry  volume. 
170  parts  per  million  by  dry  volume. 
250  parts  per  million  by  dry  volume. 
220  parts  per  million  by  dry  volume. 
350  parts  per  millk)n  by  dry  volume. 
190  parts  per  million  by  dry  volume. 
380  parts  per  millkjn  by  dry  volume. 

2.  Mass  bum  rotary  waterwaH  

3.  Refuse-derived  fuel  

4.  Fluidized  bed  

5.  Mass  bum  refractory  

6.  Modular  excess  air 

7.  Modular  starved  air  

■Class  I  units  mean  small  munkiipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  greater  than  250  tons  per  day  of  municipal  solid  waste  See  §60.1940  for  definitions. 

"Nitrogen  oxides  limits  are  measured  at  7  percent  oxygen. 

cAII  limits  are  24-hour  daily  block  arithmetic  average  concentration.  Compliance  is  determined  for  Class  I  units  by  continuous  emission  moni- 
toring systems. 
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Table  4  of  Subpart  BBBB— Model  Rule— Class  II  Emission  Limits  for  Existing  Small  Municipal  Waste 

Combustion  Unit" 


For  the  following  pollutants 


1 .  Organics: 

Dioxins/Furans  (total  mass  t>asis) 

2.  Metals: 

Cadmium 

Lead 

Mercury 


Opacity  

Particulate  Matter  . 

3.  Acid  Gases: 

Hydrogen  Chloride 


Sulfur  Dioxide 


4.  Other: 

Fugitive  Ash 


You  must  meet  the  fol- 
lowing emission  followirig 
determine  limits*' 


125  nanorgrams  per  dry 
standard  cubic  meter. 

0.10  milligrams  per  dry 
standard  cubic  meter. 

1 .6  milligrams  per  dry 
standard  cubic  meter 

0.080  milligrams  per  dry 
standard  cubic  meter. 

85  percent  reduction  of  po- 
tential mercury  emis- 
sions. 

10  percent  

70  milligrams  per  dry 
standard  cubic  meter. 


250  parts  per  million  by 
volume  -or- 

50  percent  reduction  of  po- 
tential hydrogen  chloride 
emissions. 

77  parts  per  million  by  dry 
volume  -or-. 

50  percent  reduction  of  po- 
tential sulfur  dioxides 
emissions. 

Visible  emissions  for  no 
more  than  5  percent  of 
hourty  observation  pe- 
riod. 


Using  tfie  following  aver- 
aging times 


3-mn  average  (minimum 
mn  duration  is  4  hours). 

3-mn  average  (mn  dura- 
tion specified  in  test 
method). 

3-mn  average  (mn  dura- 
tion specified  in  test 
method). 

3-mn  average  (mn  dura- 
tion specified  in  test 
method). 


Thirty  6-minute  average  . 

3-mn  average  (mn  dura- 
tion specified  in  test 
method). 

3-mn  average  (minimum 
mn  duration  Is  1  hour). 


24-hour  daily  block  geo- 
metric average  con- 
centration -or-  percent 
reduction. 


Three  1-hour  observation 
periods. 


And  determine  compliance 
by  ttie  following  methods 


Stack  test. 
Stack  test. 
Stack  test 
Stack  test. 


Stack  test. 
Stack  test. 


Stack  test. 


Continuous  emission  moni- 
toring system. 


Visit>le  emission  test. 


"Class  II  units  mean  all  small  municipal  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with  ag- 
gregate plant  combustion  capacity  less  than  or  equal  to  250  tons  per  day  of  municipal  solid  waste.  See  §60.1940  for  definitions. 
^All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen. 
<=No  monitoring,  testing,  recordkeeping  or  reporting  is  required  to  demonstrate  compliance  with  the  nitrogen  oxides  limit  for  Class  II  units. 

Table  5  of  Subpart  BBBB — Model  Rule— Carbon  Monoxide  Emission  Limits  for  Existing  Small  Municipal 

Waste  Combustion  Units 


For  the  following  municipal  waste  combustion  units 

You  must  meet  the  following  cartx)n  monoxide  limits  * 

Using  ttie  following  aver- 
aging times  " 

1.  Fluidized  Ijed  

100  F>arts  per  million  by  dry  volume  

4-hour. 

2.  Fluidized  bed,  mixed  fuel,  (wood/refuse-derived  fuel) 
3  Mass  bum  rotary  refractory  

200  parts  per  million  by  dry  volume  

100  parts  per  million  by  dry  volume  

24-hour  <:. 
4-hour. 

4  Mass  bum  rotary  waterwall  

250  parts  per  million  by  dry  volume  

24-hour. 

5  Mass  bum  waterwall  and  refractory  

100  parts  per  million  by  dry  volume  

150  parts  per  million  by  dry  volume  

4-hour. 

6  Mixed  fuel-fired,  (pulverized  coal/refuse-derived  fuel) 

4-fK>ur. 

7.  Modular  starved-air  and  excess  air  

50  parts  per  million  by  dry  volume  

200  parts  per  million  by  dry  volume  

200  parts  per  million  by  dry  volume  

4-fK)ur. 

8.  Spreader  stoker,  mixed  fuel-fired  (coal/refuse-derived 

fuel). 
9  Stoker  refuse-derived  fuel    

24-hour  daily. 
24-hour  daily. 

3  All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen.  Compliance  is  determined  by  continuous  emission  monitoring  sys- 
tems. 
''Block  averages,  arithmetic  mean.  See  §60.1940  for  definitions. 
<=  24-hour  block  average,  geometric  mean. 
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Table  6  of  Subpart  BBBB— Model  Rule— Requirements  for  Validating  Continuous  Emission  Monitoring 

Systems  (CEMS) 
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For  the  following  continuous  emission  moni- 
toring systems 

Use  the  following  methcxjs  in  appendix  A  of 

this  part  to  validate  poollutant  concentratin 

levels 

Use  the  following  methods  in  appendix  A  of 
this  part  to  measure  oxygen  (or  cartwn  diox- 
ide) 

1   Nitrooen  OxicJes  (Class  1  units  onlvJ*     .    ... 

Method  7.  7A.  7B,7C,  7D,  or  7E  

Method  6  or  6C  

Method  10  10A,  or  10B  

Method  3  or  3A 

2.  Sulfur  Dioxide  

MethcxJ  3  or  3A. 

3  Cartx)n  Monoxide    .' 

Method  3  or  3A. 

^  Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at  municipal  waste  combustion  plants  with 
an  aggregate  plant  combustion  capacity  greater  than  250  tons  per  day  of  municipal  solid  waste.  See  §60.1940  for  definitions. 

Table  7  of  Subpart  BBBB— "Model  Rule— Requirements  for  Continuous  Emission  Monitoring  Systems 

(CEMS) 


For  the  following  pollutants 

Use  the  following  span  values  for  CEMS 

Use  the  following  perfomn- 
ance  specifications  in  ap- 
pendix B  of  this  part  for 
your  CEMS 

If  needed  to  meet  min- 
imum data  requirements, 
use  the  folloiwng  alternate 
methods  in  appendix  A  of 

this  part  to  collect  data 

1.  Opacity  

2.  Nitrogen  Oxides  (Class  1 
units  only). 

3.  Sulfur  Dioxide  

1(X)  percent  opacity 

P.S.  1  

P.S.  2 

PS.  2 

PS.  4A  

P.S.  3 

Method  9. 

Control  device  outlet:  125  percent  of  the  maximum  ex- 
pected hourly  potential  nitrogen  oxides  emissions  of 
the  municipal  waste  combustion  unit. 

Inlet  to  control  device:  125  percent  of  the  maximum 
expected  hourly  potential  sulfur  dioxide  emissions  of 
the  municipal  waste  combustion  unit. 

Control  device  outlet:  50  percent  of  the  maximum  ex- 
pected hourly  potential  sulfur  dioxide  emissions  of 
the  municipal  waste  combustion  unit. 

125  percent  of  the  maximum  expected  hourly  potential 
cartxjn  nionoxlde  emissions  of  the  municipal  waste 
combustion  unit. 

25  percent  oxygen  or  25  percent  cartxjn  dioxide  

Method  7E. 
Method  6C. 

4.  Cartxjn  Monoxide  

Method  10  with  altemative 

5.  Oxygen  or  Cartxjn  Diox- 
ide. 

interference  trap. 
Method  3A  or  3B. 

Table  8  of  Subpart  BBBB— Model  Rule— Requirements  for  Stack  Tests 


To  measure  the  following 
pollutants 

Use  the  following  methods 

In  appendix  A  of  this  part 

to  determine  the  sampling 

location 

Use  the  following  metfKxJs 
in  appendix  A  of  this  part 
to  measure  pollutant  con- 
centration 

Also  note  the  following  additional  Information 

1.  Organics 

Dioxins/Furans 

Method  1   

Method  23" 

Method  29' 

Method  29' 

Method  29' 

Method  9  

The  minimum  sampling  time  must  be  4  hours  per  test 
run  while  the  municipal  waste  combustion  unit  is  op- 
erating at  full  load. 

Compliance  testing  must  be  performed  while  the  mu- 
nicipal waste  combustion  unit  is  operating  at  full 
load. 

Compliance  testing  must  be  performed  while  the  mu- 
nicipal waste  combustion  unit  is  operating  at  full 
load. 

Compliance  testing  must  be  performed  while  the  mu- 
nicipal waste  combustion  unit  is  operating  at  full 
load. 

Use  Method  9  to  determine  compliance  with  opacity 
limits.  3-hour  observation  period  (thirty  6-minute 
averages). 

The  minimum  sample  volume  must  be  1 .0  cubic  me- 

2. Metals 

Cadmium  

Lead 

Method  1   _ 

Method  1   

Mercury 

Opacity  

Method  1 

Method  9  

Particulate  Matter  

Method  1   

Method  5  or  29   

Method  26  or  26A> 

3.  Acid  Gases" 

Hydrogen  Chloride  

Method  1 

ters.  The  probe  and  filter  holder  heating  systems  in 
the  sample  train  must  be  set  to  provide  a  gas  tem- 
perature no  greater  than  160  ±14  °C.  The  minimum 
sampling  time  is  1  hour. 

Test  runs  must  be  at  least  1  hour  long  while  the  mu- 

4. Other" 

nicipal  waste  combustion  unit  is  operating  at  full 
load. 

Table  8  of  Subpart  BBBB— Model  Rule— Requirements  for  Stack  Tests— Continued 


To  measure  the  following 
pollutants 

Use  the  following  methods 

In  appendix  A  of  this  part 

to  determine  the  sampling 

location 

Use  the  following  methods 
In  appendix  A  of  this  part 
to  measure  pollutant  con- 
centration 

Also  note  the  following  additional  Information 

Fugitive  Ash 

Not  applicable 

Method  22  (visible  emis- 
sions). 

The  three  1-hour  observation  period  must  include  pen- 
ods  when  the  facility  transfers  fugitive  ash  from  the 
municipal  waste  combustion  unit  to  the  area  wtiere 
the  fugitive  ash  Is  stored  or  loaded  Into  containers 
or  trucks. 

'Must  simultaneously  measure  oxygen  (or  cartxsn  dioxide)  using  Method  3A  or  3B  in  appendix  A  of  this  part. 

"  Use  CEMS  to  test  sulfur  dioxide,  nitrogen  oxide,  and  carbon  monoxide.  Stack  tests  are  not  required  except  for  quality  assurance  require- 
ments in  Appendix  F  of  this  part. 

(FR  Doc.  00-30002  Filed  12-5-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-6899-9] 
RIN  2060-AH68 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Generic 
Maximum  Achievable  Control 
Technology 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  This  action  proposes 
amendments  to  the  "generic"  maximum 
achievable  control  technology  (MACT) 
standards  to  add  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  foiu  additional  source 
categories:  Cyanide  Chemicals 
Manufacturing,  Carbon  Black 
Production,  Ethylene  Production,  and 
Spandex  Production.  The  generic  MACT 
standards  provide  a  structural 
framework  allowing  source  categories 
with  similar  emission  types  and  MACT 
control  requirements  to  be  covered 
under  one  subpart,  thus  promoting 
regulatory  consistency  in  NESHAP 
development.  The  EPA  has  identified 
these  four  source  categories  as  major 
sources  of  hazardous  air  pollutants 
(HAP),  including  cyanide  compoimds. 


acrylonitrile,  acetonitrile,  carbonyl 
sulfide,  carbon  disulfide,  benzene,  1,3 
butadiene,  toluene,  and  2,4  toluene 
diisocyanate  (TDI).  Benzene  is  a  known 
human  carcinogen,  and  1,3  butadiene  is 
considered  to  be  a  probable  human 
carcinogen.  The  other  pollutants  can 
cause  noncancer  health  effects  in 
humans.These  proposed  standards  will 
implement  section  112(d)  of  the  Clean 
Air  Act  (CAA)  by  requiring  all  major 
sources  to  meet  HAP  emission  standju°ds 
reflecting  the  application  of  MACT. 

DATES:  Comments.  Submit  conunents  on 
or  before  February  5,  2001. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  26,  2000,  a  public 
hearing  will  be  held  on  January  5,  2001. 

ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-97-17,  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  All  technical 
conunents  pertaining  solely  to 
individual  source  categories  should  be 
submitted  to  the  dockets  established  for 
the  individual  source  categories  (see 
Docket  for  individual  docket  numbers). 
The  EPA  requests  a  separate  copy  also 
be  sent  to  Mx.  Mark  Morris  (see  FOR 
FURTHER  INFORMATION  CONTACT). 


Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina,  beginning 
at  10:00  a.m. 

Docket.  Docket  No.  A-97-17  contains 
supporting  information  used  in 
developing  the  generic  MACT 
standards.  Dockets  established  for  each 
of  the  source  categories  proposed  to  be 
assimilated  under  the  generic  MACT 
standards  with  this  proposal  include: 
Cyanide  Chemicals  Manufacturing 
(Docket  No.  A-2000-14),  Carbon  Black 
Production  (Docket  No.  A-98-10), 
Ethylene  Production  (Docket  No.  A-98- 
22),  and  Spandex  Production  (Docket 
No.  A-98-25).  These  dockets  include 
source  category-specific  supporting 
information.  All  dockets  are  located  at 
the  U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500,  Groimd  Floor,  401  M 
Street  SW,  Washington,  DC  20460,  and 
may  be  inspected  from  8:30  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
NESHAP,  contact  the  following  at  the 
Emission  Stemdards  Division  (MD-13), 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711: 


Information  type 

Contact 

Group 

Phone/facsimile/e-mail  address 

General                                     .... 

Mark  Morris  

Organic  Chemicals  Group 

Organic  Chemicals  Group 

Organic  Chemicals  Group 

(919)  541-5416/(919)  541-3470/ 

Cyanide  chemicals  manufacturing  .. 
Carbon  black  orodudion 

Keith  Barnett 

morris.mark  ©epa.gov. 
(919)  541-5605/(919)  541-3470/ 

John  Schaefer 

Warren  Johnson 

Elaine  Manning  

bamett.keith  ©epa.gov. 
(919)  541-0296/(919)  541-3470/ 

Ettiylene  production  

Spandex  production  

Public  hearina           

Organic  Chemicals  Group 

Waste  and  Chemical  Processes 

Group. 
Organic  Chemicals  Group 

schaefer.john  ©epa.gov. 
(919)  541-5267/(919)  541-3470/ 

johnson.warren  ©epa.gov. 
(919)  541-5499/(919)  541-3470/ 

Maria  Noell  

manning. elaine  ©epa.gov. 
(919)  541-5607/(919)  541-3470/ 

noell. maria  ©epa.gov. 

SUPLLEMENTARY  INFORMATION: 
Comments 

Conunents  and  data  may  be  submitted 
by  electronic  mail  (e-mail)  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect® 
version  5.1,  6.1  or  Corel  8  file  format. 
All  comments  and  data  submitted  in 
electronic  form  must  note  the 
appropriate  docket  number  (see 
ADDRESSES).  No  confidential  business 
information  (CBI)  should  be  submitted 
by  e-mail.  Electronic  comments  may  be 


filed  online  at  many  Federal  Depository 
Libraries. 

Conunenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  tbe  public 
docket,  to  ensiue  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mark  Morris, 
c/o  OAQPS  Document  Control  Officer 
(Room  740B),  U.S.  EPA,  411  W.  Chapel 
Hill  Street,  Durham  NC  27701.  The  EPA 


will  disclose  information  identified  as 
CBI  only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  the  EPA,  the  information 
may  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

Public  Hearing 

Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Ms. 
Maria  Noell  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  2  days  in 
advance  of  the  public  hearing.  Persons 


interested  in  attending  the  public 
hearing  must  also  call  Ms.  Noell  to 
verify  the  time,  date,  and  location  of  the 
hearing.  The  public  hearing  will  provide 
interested  parties  the  opportimity  to 
present  data,  views,  or  arguments 
concerning  these  proposed  emission 
standards. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  the  record  compiled  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 


documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

World  Wide  Web  (WWW) 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
proposed  rule  is  also  available  on  the 


WWW  through  the  Technology  Transfer 
Network  (I'l'N).  Following  signature,  a 
copy  of  the  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
http://wrww.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384.  • 

Regulated  Entities 

Categories  and  entities  potentially 
regiUated  by  this  action  include: 


Category 

NAICS  code 

SIC  code 

Fxamples  of  regulated  entities 

Industrial 

325188.  325199  

325182 , 

325110  

325222  

2819.  2869  

2895  

2869 

2824  

Producers  and  coproducers  of  hy- 
drogen cyanide  and  sodium  cy- 
anide. 

Producers  of  cartxxi  black  by 
thennal-oxidative  decomposi- 
tion in  a  dosed  system,  fhential 
decomposition  in  a  cyclic  proc- 
ess, or  thermal  decomposition 
in  a  continuous  process 

Producers  of  ethylene  from  re- 
fined petroleum  or  liquid  hydro- 
cartxjns. 

Producers  of  spandex  by  reaction 
spinning. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.1104  of  the 
proposed  subpart.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person(s)  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  Why  is  the  EPA  proposing  to  include 
today's  standeirds  in  the  generic  MACT 
standards? 

D.  What  are  the  proposed  amendments  to 
subpart  YY  and  the  subparts  referenced 
by  it? 

II.  Cyanide  Chemicals  Manufacturing 

A.  Introduction 

B.  Summary  of  F'roposed  Standards  for 
Cyanide  Chemicals  Manufacturing 


C.  Rationale  for  Selecting  the  Proposed 
Standards  for  Cyanide  Chemicals 
Manufacturing 

D.  Summcuy  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

III.  Carbon  Black  Production 
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L  Background 

A.  What  is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  soiuces  and  area  soiuces  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
categories  of  major  sources  covered  by 
today's  proposed  NESHAP  were  listed 
on  the  following  dates:  Cyanide 
Chemicals  Manufactiuing,  July  16, 1992 
(57  FR  31576);  Carbon  Black 
Production,  June  4, 1996  (61  FR  28197); 
Ethylene  Production,  Jime  4,  1996  (61 
FR  28197);  and  Spandex  Production, 
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July  16.  1992  (57  FR  31576).  A  major 
source  of  HAP  is  defined  as  any 
stationary  source  or  group  of  stationary 
sources  within  a  contiguous  area  and 
under  common  control  that  emits  or  has 
the  potential  to  emit,  considering 
controls,  in  the  aggregate,  9.1 
megagrams  per  year  (Mg/yr)  (10  tons  per 
year  (TPY))  or  more  of  any  single  HAP 
or  22.7  Mg/yr  or  more  (25  TPY)  of 
multiple  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensxu^s  that  all  major  soiuces  achieve 
the  level  of  control  already  achieved  by 
the  better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  NESHAP 
cannot  be  less  stringent  than  the 
emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
soiut:e.  The  NESHAP  for  existing 
soiuces  can  be  less  stringent  than 
standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (or  the  best- performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost,  nonair  quality  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  Why  is  the  EPA  Proposing  to  Include 
Today's  Standards  in  the  Generic  MACT 
Standards? 

We  are  proposing  NESHAP  for  the 
Cyanide  Chemicals  Manufacturing, 
Carbon  Black  Production,  Ethylene 
Production,  and  Spandex  Production 
source  categories  under  the  generic 
MACT  standards  to  reduce  the 
regulatory  burden  associated  with  the 
development  of  separate  rulemakings. 
An  owner  or  operator  should  considt 
the  generic  MACT  standards  for 
information  on  applicability  of  the 
standards  to  their  source,  compliance 
schedules,  and  standards.  The  generic 
MACT  standards  generally  refer  the 


ov>mer  or  operator  to  other  subparts  for 
requirements  necessary  to  demonstrate 
compliance. 

We  are  proposing  to  include  the 
NESHAP  for  the  Cyanide  Chemicals 
Manufacturing,  Carbon  Black 
Production,  Ethylene  Production,  and 
Spandex  Production  source  categories 
in  the  generic  MACT  standards  to 
simpbfy  the  rulemaking  process,  to 
minimize  the  potential  for  duplicative 
or  conflicting  requirements,  to  conserve 
limited  resources,  and  to  ensure 
consistency  of  the  air  emissions 
requirements  applied  to  similar 
emission  points.  We  believe  that  the 
generic  MACT  regulatory  framework  is 
appropriate  for  these  source  categories 
because  it  allows  us  to  incorporate 
specific  applicability  and  control 
requirements  that  reflect  our  decisions 
on  these  soiut:e  categories  while  also 
utilizing  generic  requirements 
previously  established  for  similar 
emission  sources  that  we  have 
determined  are  also  applicable  here. 

Section  112(d)  of  the  CAA  requires 
that  emission  standards  for  control  of 
HAP  be  prescribed  unless,  in  our 
judgement,  it  is  not  feasible  to  prescribe 
or  enforce  emission  standards.  Section 
112(h)  identifies  two  conditions  under 
which  it  is  not  considered  feasible  to 
prescribe  or  enforce  emission  standards. 
These  conditions  are:  (1)  If  the  HAP 
caimot  be  emitted  through  a  conveyance 
device,  or  (2)  if  the  application  of 
measiu^ment  methodology  to  a 
particular  class  of  soiuces  is  not 
practicable  due  to  technological  or 
economic  limitations.  If  emission 
standards  are  not  feasible  to  prescribe  or 
enforce,  then  we  may  instead 
promulgate  equipment,  work  practice, 
design,  or  operational  standards,  or  a 
combination  of  them. 

Common  formats  for  emission 
standards  include  a  percent  reduction, 
concentration  limit,  or  mass  emission 
limit.  In  some  instances,  adoption  of  an 
emission  standard  may  be  feasible  for 
certain  sources  within  a  category  or 
subcategory  and  not  for  other  sources 
within  the  same  category  or 
subcategory.  In  such  cases,  we  may 
adopt  both  an  emission  standard  and  an 
alternative  equipment,  design,  work 
practice,  or  operational  standard,  but 
only  one  type  of  standard  will  apply  to 
a  givNi  source  depending  on  the  natiue 
and  configuration  of  that  soiux:e. 

Because  today's  proposed  standards 
reference  several  other  subparts  to 
control  emissions,  the  format  of  the 
standards  (i.e.,  emission  standard  or 
work  practice)  for  each  emission  type  is 
that  of  the  subparts  which  are 
referenced.  We  developed  the  formats  of 
the  standards  proposed  today  based  on 


the  development  of  the  formats  for  the 
existing  generic  standards. 

D.  What  Are  the  Proposed  Amendments 
to  Subpart  VY  and  the  Subparts 
Referenced  By  It? 

We  are  proposing  to  add  sections  to 
subpart  YY  and  the  subparts  referenced 
by  it  that  specify  who  has  the  authority 
to  implement  and  enforce  the  subparts. 
These  sections  specify  the  authorities 
that  will  be  retained  by  the  EPA 
Administrator  and  the  authorities  that 
may  be  delegated  to  a  State,  local,  or 
tribal  agency.  These  proposed  sections 
do  not  affect  the  stringency  of  the 
standards,  nor  woidd  they  increase  the 
burden  on  a  State,  local,  or  tribal 
agency. 

The  proposed  amendments  clarify 
appropriate  methods  for  demonstrating 
compliance  with  percent  reduction 
requirements  and  emission 
concentration  limits  on  combustion 
devices.  The  proposed  amendments 
allow  owners  and  operators  to  use  either 
Method  25,  25A  (under  certain  specific 
conditions),  or  18  to  demonstrate 
compliance  with  the  HAP  percent 
emission  reduction  requirement. 
However,  if  Method  18  is  used,  we 
clarify  that  only  HAP  that  are  present  in 
the  iiilet  to  the  device  can  be  used  to 
characterize  the  percent  reduction 
across  the  device.  Additionally,  you 
must  first  determine  which  HAP  are 
present  in  the  inlet  gas  stream  (i.e., 
uncontrolled  emissions)  using  process 
knowledge  or  a  screening  procedure. 
When  using  Method  25  or  25A,  you 
must  measure  the  inlet  and  outlet  mass 
emissions  as  carbon. 

We  provided  this  clarification  because 
when  organic  compounds  are  controlled 
by  combustion  processes,  the  organic 
pollutants  emitted  at  the  ouUet  of  the 
device  are  not  the  same  as  those 
entering  the  inlet  to  the  device  and  are 
typically  unknown.  Method  18,  which 
measures  specific,  known  compoimds, 
will  not  yield  accurate  results  imless  it 
can  be  used  to  determine  the  percent 
reduction  of  known  compounds  across 
the  device.  Conversely,  Method  25 
measiues  total  non-methane  organic 
compounds  and  can  be  used  to 
determine  percent  reduction  across  the 
combustion  device  regardless  of  how 
the  combustion  process  affects  the  inlet 
and  outlet  streams.  Under  certain 
conditions  (i.e.,  controlled  emissions 
concentrations  less  than  50  parts  per 
million  by  volume  (pprav)),  Method 
25A  may  be  used  in  lieu  of  Method  25 
for  determining  the  reduction  across  a 
combustion  device. 

In  demonstrating  compliance  with  the 
outlet  concentration  standard,  you  may 
use  Method  18  or  Method  25A.  If 


Method  18  is  used,  the  resulting 
concentration  must  be  reported  as  the 
compound  or  compounds  measured; 
however,  if  Method  25A  is  used,  the 
concentration  must  be  reported  as 
carbon. 

II.  Cyanide  Chemicals  Manufacturing 

A.  Introduction 

1 .  What  Are  the  Primary  Soiu-ces  of 
Emissions  and  What  Are  the  Emissions? 

We  have  identified  the  following  HAP 
emission  sources  at  cyanide  chemicals 
manufactiuing  facilities:  (1)  Process 
vents,  (2)  storage  vessels,  (3)  equipment 
leaks,  (4)  transfer  operations,  and  (5) 
wastewater  treatment  operations.  We 
estimate  that  HAP  emissions  from 
process  vents  and  equipment  leaks 
account  for  more  than  96  percent  of  the 
total  HAP  emissions  bom  the  source 
category. 

We  estimate  nationwide  HAP 
emissions  from  the  cyanide  chemicals 
manufacturing  industry  to  be  239  Mg/yr 
(263  TPY).  The  predominant  HAP 
emitted  from  this  source  category 
include  cyanide  compounds  (hydrogen 
cyanide  (HCN)  and  soditun  cyanide), 
acrylonitrile,  and  acetonitrile. 

2.  What  Are  the  Health  Effects 
Associated  With  the  HAP  Emitted? 

In  the  following  paragraphs,  we 
present  a  discussion  of  the  effects  of 
inhalation  exposure  to  cyanide 
compounds,  acrylonitrile,  and 
acetonitrile. 

Cyanide  Compounds.  Acute 
inhalation  exposure  to  high 
concentrations  of  cyanide  compounds 
can  be  rapidly  lethal.  Acute  inhalation 
of  HCN  at  lower  concentrations  can 
cause  a  variety  of  adverse  health  effects 
in  hiunans,  such  as  weakness,  headache, 
nausea,  increased  rate  of  respiration, 
and  eye  and  skin  irritation.  Chronic 
inhalation  exposure  to  cyanide 
compoimds  can  result  in  effects  on  the 
central  nervous  system,  such  as 
headaches,  dizziness,  niunbness, 
tremor,  and  loss  of  visual  acuity.  Other 
chronic  exposure  effects  in  humans 
include  cardiovascular  and  respiratory 
effects,  an  enlarged  thyroid  gland,  and 
irritation  to  the  eyes  and  skin. 

Acrylonitrile.  Acute  inhalation 
exposure  of  workers  to  acrylonitrile  has 
been  associated  with  the  occiurence  of 
low-grade  anemia,  cyanosis, 
leukocytosis,  kidney  irritation,  mild 
jaundice,  and  labored  breathing. 
Symptoms  include  mucous  membrane 
irritation,  headaches,  dizziness,  nausea, 
apprehension  and  nervous  irritability, 
muscle  weakness,  and  convulsions. 

Chronic  inhalation  exposiue  of 
workers  to  acrylonitrile  has  been 


associated  with  headaches,  nausea,  and 
weakness.  There  are  also  several  studies 
that  indicate  a  statistically  significant 
increase  in  the  incidence  of  lung  cancer 
of  workers  with  chronic  inhalation 
exposiu*  to  acrylonitrile. 

Acetonitrile.  Acute  inhalation 
exposiu*  of  humans  to  acetonitrile  in 
concentrations  up  to  500  ppmv  can 
cause  irritation  of  mucous  membranes, 
and  higher  concentrations  have  been 
associated  with  weakness,  nausea, 
convulsions  and  death.  Chronic 
inhalation  exposure  to  acetonitrile 
results  in  cyanide  poisoning  from 
metabolic  release  of  cyanide  after 
absorption.  The  major  effects  associated 
with  cyanide  poisoning  consist  of 
headaches,  numbness,  and  tremors. 

B.  Summary  of  Proposed  Standards  for 
Cyanide  Chemicals  Manufacturing 

1 .  What  Is  the  Source  Category  To  Be 
Regulated? 

The  Cyanide  Chemicals 
Manufactiuing  source  category  includes 
facilities  that  are  engaged  in  the 
manufacture  of  HCN  or  sodium  cyanide: 
(1)  By  reaction  of  methane  and  ammonia 
over  a  catalyst  (the  Blausaure  Methane 
Anlage  (BMA)  process),  (2)  by  reaction 
of  methane  and  ammonia  in  the 
presence  of  oxygen  over  a  catalyst  (the 
Andrussow  process),  or  (3)  as  a  by- 
product of  the  acrylonitrile  production 
process  (the  Sohio  production  process). 
The  source  category  also  includes 
facilities  that  manufacture  sodium 
cyanide  via  the  neutralization  process, 
sometimes  referred  to  as  the  "wet 
process,"  in  which  HCN  reacts  with 
sodium  hydroxide  solution,  usually  in  a 
system  that  includes  the  evaporation  of 
water  and  crystallization  of  the  product. 

2.  What  Is  the  Affected  Source? 

For  the  Cyanide  Chemicals 
Manufacturing  source  category,  the 
affected  source  includes  each  cyanide 
chemicals  manufacturing  process  imit, 
along  with  associated  wastewater 
streams  and  equipment,  that  is  located 
at  a  major  source.  A  cyanide  chemicals 
manufacturing  process  unit  is  the 
equipment  assembled  and  connected  by 
hard-piping  or  duct  work  that  processes 
raw  materials  to  manufacture,  store,  and 
transport  a  cyanide  chemicals  product. 
The  proposed  definition  of  "cyanide 
chemicals  manufacturing  process  unit" 
also  contains  a  list  of  equipment  that  is 
part  of  the  process  unit.  This  list 
includes  reactors  and  associated  unit 
operations;  associated  recovery  devices; 
feed,  intermediate,  and  product  storage 
vessels;  product  transfer  racks  and 
connected  ducts  and  piping;  pumps, 
compressors,  agitators,  pressure-relief 


devices,  sampling  coimection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems;  and  control  devices. 

We  have  identified  four  distinct 
processes  used  to  produce  cyanide 
chemicals.  Therefore,  the  definition  of 
affected  source  for  cyanide  chemicals 
manufacturing  specifies  that  a  cyanide 
chemicals  manufacturing  process  unit 
may  be  any  one  of  the  following:  an 
Andrussow  process  unit,  a  BMA  process 
unit,  a  sodium  cyanide  process  unit,  or 
a  Sohio  HCN  process  unit.  The 
definitions  of  each  of  these  types  of 
process  units  describes  the  process  and 
delineates  where  the  process  unit  begins 
and  ends. 

The  Andrussow  and  BMA  process 
units  begin  with  (and  include)  the  raw 
material  storage  tanks  and  end  at  the 
point  at  which  refined  HCN  enters  a 
reactor  in  a  downstream  process  or  is 
shipped  offsite. 

A  Sohio  HCN  process  unit,  in  which 
HCN  is  produced  as  a  byproduct  of 
acrylonitrile,  begins  at  the  point  where 
the  HCN  leaves  the  unit  operation 
where  the  HCN  is  separated  from 
acrylonitrile.  This  unit  operation  is 
often  referred  to  as  the  "light  ends 
column."  As  with  all  the  other  HCN 
process  units,  the  Sohio  HCN  process 
unit  ends  at  the  point  at  which  refined 
HCN  enters  a  reactor  in  a  downstream 
process  or  is  shipped  offsite. 

The  sodium  cyanide  process  unit 
begins  just  prior  to  the  unit  operation 
where  refined  HCN  is  reacted  with 
sodium  hydroxide  and  ends  at  the  point 
just  prior  to  where  the  solid  sodium 
cyanide  product  is  shipped  offsite  or 
enters  a  reactor  in  a  downstream 
process. 

3.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Other  Standards? 

We  are  proposing  NESHAP  that 
would  regulate  HAP  emissions  frtjm 
process  vents  bom  continuous  unit 
operations,  storage  vessels  storing  HCN 
product,  transfer  operations, 
wastewater,  and  equipment  leaks  (from 
compressors,  agitators,  pressure  relief 
devices,  pumps,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  and  instrumentation 
systems).  We  are  proposing  the  same 
requirements  for  existing  and  new 
sources,  except  for  wastewater.  The 
following  are  summaries  of  the 
proposed  requirements  for  each  type  of 
emission  point. 

a.  Process  Vents  from  Continuous 
Unit  Operations.  For  process  vents  from 
continuous  unit  operations,  we  are 
proposing  different  standards  for  each  of 
the  four  types  of  cyanide  chemicals 
manufacturing  process  units.  For  each 
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process  unit  type,  we  are  proposing  that 
overall  HAP  emissions  from  the  process 
vents  within  the  process  unit  be 
reduced  by  a  specified  amount.  The 
required  emissions  reductions  would 
depend  on  the  type  of  process  imit.  The 
owner  or  operator  would  have  the 
option  of  controlling  some  vents  and  not 
others;  or  controlling  all  vents  to 
different  levels,  as  long  as  the  overall 
process  unit  process  vent  HAP 
emissions  standard  is  achieved.  We  are 
also  proposing  that  owners  or  operators 
may  comply  by  reducing  emissions  of 
HAP  from  each  individual  process  vent 
to  a  concentration  of  20  ppmv  (corrected 
to  3  percent  oxygen  if  a  combustion 
device  is  the  control  device  and 
supplemental  combustion  air  is  used  to 
combust  the  emissions).  The  proposed 
emissions  reductions  requirements  are 
summarized  below  by  type  of  cyanide 
chemicals  manufacturing  process. 

Andrussow  and  BMA  HCN  production 
process  unit.  Except  during  periods  of 
startup,  shutdown  and  malfunction,  we 
are  proposing  that  HAP  emissions  from 
process  vents  from  Andrussow  and 
BMA  HCN  production  process  units  be 
reduced  by  99  weight-percent  or  to  a 
concentration  of  20  ppmv  (corrected  to 
3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 
combustion  ak  is  used  to  combust  the 
emissions). 

During  periods  of  startup,  shutdown 
or  malfunction,  we  are  proposing  that 
process  vent  HAP  emissions  be  vented 
through  a  closed  vent  system  to  a  flare, 
or  reduced  from  each  process  vent  by  98 
weight-percent  or  to  a  concentration  of 
20  ppmv  (corrected  to  3  percent  oxygen 
if  a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions). 

Sohio  HCN  production  process  unit. 
For  process  vents  from  Sohio  HCN 
production  process  units,  we  are 
proposing  that  overall  process  vent  HCN 
emissions  from  the  process  imit  be 
reduced  by  98  weight-percent  or  to  a 
concentration  of  20  ppmv  (corrected  to 
3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 
combustion  air  is  used  to  combust  the 
emissions),  or  by  venting  emissions  to  a 
flare. 

Sodium  cyanide  production  process 
units  (wet-end  and  dry-end  process 
vents).  In  the  proposed  rule,  we  define 
wet-end  process  vents  as  process  vents 
that  originate  from  the  reactor, 
crystallizer,  or  any  other  imit  operation 
in  the  wet  end  of  the  sodium  cyanide 
process  unit;  and  we  define  dry-end 
process  vents  as  process  vents 
originating  from  the  drum  filter  or  any 
other  unit  operation  in  the  dry  end  of 
a  sodium  cyanide  manufacturing 


process  unit.  We  are  proposing  that 
overall  HAP  emissions  from  wet-end 
process  vents  be  reduced  by  98  weight- 
percent  or  to  a  concentration  of  20 
ppmv  (corrected  to  3  percent  oxygen  if 
a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions),  or 
by  venting  emissions  to  a  flare.  We  are 
proposing  requirements  that  overall 
HAP  emissions  from  dry-end  process 
vents  be  reduced  by  98  weight-percent. 

b.  Storage  Vessels.  We  are  proposing 
that  HAP  emissions  from  storage  vessels 
that  contain  HCN  be  vented  through  a 
closed  vent  system  to  a  flare  or  any 
combination  of  control  devices  that 
reduces  HAP  emissions  by  98  weight- 
percent. 

c.  Transfer  Operations.  We  are 
proposing  requirements  to  control 
emissions  for  each  transfer  rack  that  is 
used  to  load  HCN  into  tank  trucks  or  rail 
cars  by  venting  emissions  through  a 
closed  vent  system  to  a  flare  or  any 
combination  of  control  devices  that 
reduces  emissions  of  HCN  by  98  weight- 
percent. 

d.  Equipment  Leaks.  We  are 
proposing  requirements  to  control  HCN 
emissions  through  the  implementation 
of  a  leak  detection  and  repair  (LDAR) 
program  for  equipment  that  contains  or 
contacts  HCN  and  operates  300  hours  or 
more  per  year. 

We  are  proposing  that  an  owner  or 
operator  may  comply  with  the  rule  by 
complying  with  either  40  CFR  part  63, 
subpart  TT,  National  Emission 
Standards  for  Equipment  Leaks — 
Control  Level  1;  or  40  CFR  part  63, 
subpart  UU,  National  Emission 
Standards  for  Equipment  Leaks — 
Control  Level  2.  The  provisions  of  these 
subparts  control  emissions  from 
equipment  leaks  by  work  practices  (e.g., 
inspection  for  leaks,  instrument 
monitoring)  and  equipment 
specifications.  Both  of  these  subparts 
require  that  you  inspect  equipment  for 
leaks  and  repair  detected  leaks. 

e.  Wastewater.  We  are  proposing 
control  requirements  for  HAP  emissions 
from  process  wastewater  streams  at  new 
facilities  where  the  process  water 
contains  HAP  that  are  discarded  from  a 
cyanide  chemicals  manufacturing 
process  unit.  We  are  proposing  that  the 
HAP  emissions  from  the  process 
wastewater  must  be  suppressed  while 
the  wastewater  is  being  conveyed  to  a 
treatment  device,  and  we  are  specifying 
requirements  for  the  controls  to  reduce 
the  HCN  and  acetonitrile  concentration 
in  the  process  wastewater.  We  are 
proposing  that  the  treatment  device 
achieve  95  percent  removal  of  HAP,  and 
that  vents  on  the  treatment  device  be 


controlled  to  reduce  HAP  emissions  by 
98  percent. 

4.  What  Are  the  Testing  and  Initial  and 
Continuous  Compliance  Requirements? 

We  are  proposing  testing  and  initial 
and  continuous  compliance 
requirements  that  are,  where 
appropriate,  based  on  procedures  and 
methods  that  we  have  previously 
developed  and  used  for  emission  point 
sources  similar  to  those  for  which 
standards  are  being  proposed  today.  For 
example,  we  are  proposing  control 
applicability  determination  procedures, 
performance  tests,  and  test  methods  to 
determine  whether  a  process  vent 
stream  is  required  to  apply  control 
devices  and  to  demonstrate  that  the 
allowed  emission  levels  are  achieved 
when  controls  are  applied.  The 
proposed  requirements  are  dependent 
on  the  control  device  selected. 

We  are  proposing  control 
applicability  determination  procediu-es 
to  measure  process  vent  flow  rate  and 
process  vent  HAP  concentration 
measiuement.  The  proposed  test 
methods  parallel  what  we  have  used  for 
process  vent  organic  HAP  emission 
point  sources  in  previous  standards 
(e.g.,  the  Hazardous  Organic  NESHAP 
(HON)).  For  measuring  vent  stream  flow 
rate,  we  propose  the  use  of  Method  2, 
2A,  2C,  2D,  2F,  or  2G  of  40  CFR  part  60, 
appendix  A.  For  measuring  total  vent 
stream  HAP  concentration  to  determine 
whether  it  is  below  a  specified  level,  we 
propose  the  use  of  Method  18  of  40  CFR 
part  60,  appendix  A. 

Additionally,  we  are  proposing  to 
require  initial  performance  tests  for  all 
control  devices  other  than  flares  and 
certain  boilers  and  process  heaters  used 
as  control  devices  for  HAP  emissions 
from  process  vents.  As  with  the  HON, 
we  are  not  proposing  a  requirement  to 
perform  an  initial  performance  test  for 
boilers  and  process  heaters  larger  than 
44  megawatts  (MW)  (150  million  British 
theimal  units  per  hoiu  (Btu/hr))  because 
they  operate  at  high  temperatures  and 
residence  times.  Analysis  shows  that 
when  vent  streams  are  introduced  into 
the  flame  zone  of  these  boilers  and 
process  heaters,  greater  than  98  weight- 
percent  of  organic  HAP  emissions  are 
reduced,  or  an  outlet  concentration  of 
20  ppmv  organic  HAP  is  achieved.  For 
flares,  a  percent  reduction  or  ouUet 
concentration  measurement  is  not 
feasible.  Therefore,  we  determined  that 
a  performance  test  is  not  necessary  if  the 
control  device  is  a  boiler,  a  process 
heater  larger  than  44  MW  (150  million 
Btu/hr),  or  a  flare.  For  all  other  types  of 
control  devices,  the  proposed  NESHAP 
require  the  owner  or  operator  to  conduct 
a  performance  test  to  demonstrate  that 


the  control  device  can  achieve  the 
required  control  level  and  to  establish 
operating  parameters  to  be  maintained 
to  demonstrate  continuous  compliance. 
The  proposed  requirements  for  cyanide 
chemicals  manufactiiring  list  the 
parameters  that  can  be  monitored  for 
combustion  devices.  For  other  control 
devices,  we  require  that  an  owrner  or 
operator  establish  site-specific 
parameter  ranges  for  monitoring 
purposes  through  the  Notification  of 
Compliance  Status  report  and  operating 
permit.  Parameters  selected  are  required 
to  be  good  indicators  of  continuous 
control  device  performance. 

Ln  addition  to  testing  and  monitoring 
of  emissions  control  equipment,  we  are 
also  proposing  that  the  closed  vent 
system  that  routes  emissions  to  control 
equipment  be  initially  and  annually 
tested  for  HAP  emission  leaks  (i.e., 
measurement  greater  than  500  ppmv).  If 
a  leak  is  detected,  we  would  require  that 
you  eliminate  the  leak  and  monitor 
equipment  (no  later  than  15  calendar 
days  after  the  leak  is  detected). 

5.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  are  proposing  notification, 
recordkeeping,  and  reporting 
requirements  in  accordance  with  the 
General  Provisions  (40  CFR  part  63, 
subpart  A)  and  other  previously 
promulgated  NESHAP  for  similar  source 
categories. 

We  are  proposing  that  owners  or 
operators  of  cyanide  chemicals 
manufactiuing  affected  sources  submit 
the  following  foiu  types  of  reports:  (1) 
Initial  Notification,  (2)  Notification  of 
Compliance  Status,  (3)  periodic  reports, 
and  (4)  other  reports.  Records  of 
reported  information  and  other 
information  necessary  to  document 
compliance  with  the  standards  would 
be  required  to  be  kept  for  5  years. 
Equipment  design  records  would  be 
required  to  be  kept  for  the  life  of  the 
equipment. 

For  the  Initial  Notification,  we  are 
proposing  that  you  list  the  cyanide 
chemicals  manufacturing  processes  at 
your  facility,  and  which  provisions  may 
apply.  The  Initial  Notification  must  also 
state  whether  your  facility  can  achieve 
compliance  by  the  specified  compliance 
date.  You  must  submit  this  notification 
within  1  year  after  the  date  of 
promulgation  for  existing  sources,  and 
within  180  days  before  commencement 
of  construction  or  reconstruction  of  an 
affected  source. 

For  the  Notification  of  Compliance 
Status  report,  we  are  proposing  that  you 
submit  the  information  necessary  to 
demonstrate  that  compliance  has  been 


achieved,  such  as  the  results  of 
performance  tests  and  design  analyses. 
For  each  test  method  that  you  use  for  a 
particular  kind  of  emission  point  (e.g., 
process  vent),  you  must  submit  one 
complete  test  report.  This  notification 
must  also  include  the  specific  range 
established  for  each  monitored 
parameter  for  each  emission  point  for 
demonstrating  continuous  compliance, 
and  the  rationale  for  why  this  range 
indicates  proper  operation  of  the  control 
device. 

For  periodic  reports,  we  are  proposing 
that  you  report  periods  when  the  values 
of  monitored  parameters  are  outside  the 
ranges  established  in  the  Notification  of 
Compliance  Status  report.  For  process 
vents,  records  of  continuously 
monitored  parameters  must  be  kept.  For 
some  emission  soiu'ce  types,  such  as 
storage  vessels,  equipment  (e.g.,  valves, 
pumps),  and  certain  control  devices 
(e.g.,  flares),  periodic  inspections  or 
measurements  are  required  instead  of 
continuous  monitoring.  Records  that 
such  inspections  or  measurements  were 
performed  must  be  kept,  but  results  are 
included  in  your  periodic  report  only  if 
there  is  problem.  For  example,  for 
equipment  associated  with  a  cyanide 
chemicals  manufactiu'ing  process  unit, 
inspections  and/or  leak  detection 
monitoring  records  must  be  kept. 
However,  the  results  of  such  monitoring 
must  be  submitted  in  the  periodic  report 
only  if  a  leak  is  detected.  We  are 
proposing  that  the  owner  or  operator 
submit  these  reports  semiaimually, 
unless  monitored  parameter  values  for  a 
particular  emission  point  are  outside  the 
established  range  greater  than  a 
specified  percentage  of  the  operating 
time,  or  if  a  problem  is  foimd  during 
periodic  inspections  or  measurements, 
whereby  quarterly  reporting  is  required. 

Other  proposed  reporting 
requirements  include  reports  to  notify 
the  regidatory  authority  before  or  after  a 
specific  event  (e.g.,  if  a  process  change 
is  made,  requests  for  extension  of  repair 
period). 

C.  Rationale  for  Selecting  the  Proposed 
Standards  for  Cyanide  Chemicals 
Manufacturing 

1.  How  Did  EPA  Select  the  Soujce 
Category? 

On  February  12, 1998  (63  FR  7155), 
we  combined  the  HCN  production  and 
sodium  cyanide  production  source 
categories  into  a  new  major  source 
category  called  Cyanide  Chemicals 
Manufactm-ing.  Some  facilities  produce 
sodium  cyanide  and  HCN  in  the  same 
process  train  (i.e.,  using  the  same  or 
linked  equipment);  therefore,  we 
decided  to  combine  these  two  source 


categories  because  it  makes  more  sense 
to  have  facilities  subject  to  one  rule 
rather  than  two  separate  rules  for 
different  parts  of  their  process. 

The  Cyanide  Chemicals 
Manufactiuing  source  category  includes 
facilities  that  manufacture  HQ^  using 
any  of  the  following  methods:  The  BMA 
production  process,  the  Andrussow 
production  process,  and  as  a  byproduct 
of  the  Sohio  HCN  production  process. 
The  source  category  also  includes 
facilities  that  manufacture  sodium 
cyanide  via  the  neutralization  process 
(or  the  "wet  process").  We  defined  the 
source  category  to  include  these  specific 
production  processes  because  these  are 
the  only  processes  we  identified  that 
manufactiu^  HCN  and  sodium  cyanide 
in  the  United  States. 

Section  112(d)(1)  of  the  CAA  gives  us 
the  authority  to  "  *   *  'distinguish 
among  classes,  types,  and  sizes  of 
sources  within  a  category  *  *   *"  when 
developing  standards.  Subcategories,  or 
subsets  of  similar  emission  sources 
within  a  soiut:e  category,  may  be 
defined  if  technical  differences  in 
emissions  characteristics,  processes, 
control  device  applicability,  or 
opportunities  for  pollution  prevention 
exist  within  the  source  category  (57  FR 
31576).  Specific  examples  of  these 
differences  include  the  types  of 
products,  process  equipment 
differences,  the  type  and  level  of 
emission  controls,  emissions  sources, 
and  any  other  factors  that  would  impact 
a  MACT  standard. 

We  did  not  identify  differences  in  the 
four  cyanide  chemicals  manufactiuing 
processes  (the  Andrussow  process,  the 
BMA  process,  the  Sohio  HCN 
production  process,  and  the  sodium 
cyanide  process)  included  in  the  source 
category  that  we  believe  meet  the 
criteria  presented  above  for 
subcategorization.  All  four  processes 
emit  cyanide  chemicals  {HCN  and 
sodium  cyanide),  acetonitrile,  and/or 
acrylonitrile.  In  addition,  facilities  using 
each  process  type  commonly  utilize 
some  form  of  combustion  to  reduce  HAP 
emissions  from  point  sources. 
Furthermore,  the  type  of  cyanide 
chemicals  manufacturing  process  does 
not  affect  the  ability  of  a  facility  to 
reduce  fugitive  HAP  emissions. 
Therefore,  because  these  processes  have 
similar  eniissions  characteristics, 
control  device  applicability,  and 
opportunities  for  pollution  prevention, 
we  determined  that  it  was  not  necessary 
to  divide  this  source  category  into 
subcategories. 
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2.  How  Did  EPA  Select  the  Affected 
Source? 

The  affected  source  is  the  group  of 
luiit  operations,  equipment,  and 
emission  points  that  are  subject  to  the 
proposed  NESHAP.  The  affected  source 
can  be  defined  as  narrowly  as  a  single 
item  of  equipment  or  as  broadly  as  all 
equipment  at  the  plant  site  that  is  used 
to  manufacture  the  product  that  defines 
the  source  category.  A  major  factor  that 
we  considered  in  selecting  the  affected 
source  for  the  Cyanide  Chemicals 
Manufacturing  source  category  was  the 
relationship  between  the  affected  source 
definition  and  the  format  of  the 
standards. 

The  format  of  the  standards  for 
process  vents  is  a  process-unit-wide 
emission  limit  (i.e.,  specified  percent 
emissions  reductions  from  all  process 
vents  in  the  process  unit).  This  provides 
an  owner  or  operator  the  option  of 
selecting  the  most  cost-effective  level  of 
control  for  each  individual  process  vent, 
as  long  as  the  overall  emissions  limit  is 
achieved.  To  accommodate  this  format, 
it  was  necessary  to  define  the  affected 
source  to  include  all  process  vents  in  a 
process  unit. 

The  affected  source  also  defines  the 
collection  of  equipment  that  you  would 
evaluate  to  determine  whether 
replacement  of  components  at  an 
existing  affected  source  would  qualify 
as  reconstruction.  If  we  define  the 
affected  source  narrowly,  it  could  affect 
whether  some  parts  of  a  process  unit 
would  be  ^subject  to  new  source  or 
existing  source  requirements.  Since  we 
are  proposing  the  same  requirements  for 
existing  and  new  sources  for  cyanide 
chemicals  manufactiuing  emission 
points,  the  only  implication  for 
narrowly  defining  the  cyanide 
chemicals  manufacturing  affected 
source  would  be  when  the  source  would 
have  to  comply  with  the  standards. 

We  are  proposing  the  process  imit 
that  manufactures  cyanide  chemicals  as 
the  foundation  for  the  affected  source. 
We  are  proposing  a  definition  of  the 
cyanide  chemicals  manufacturing 
process  unit  as  a  collection  of 
equipment,  assembled  and  connected  by 
hard-piping  or  duct  work,  that  is  used 
to  process  raw  materials  to  manufacture, 
store,  and  transport  a  cyanide  chemicals 
product. 

Of  the  five  types  of  emission  points  at 
facilities  that  manufactiue  cyanide 
chemicals  (process  vents,  storage 
vessels,  equipment  leaks,  transfer 
operations,  and  wastewater),  all  except 
wastewater  are  typically  located  within 
a  cyanide  chemicals  production  process 
luiit.  Wastewater  that  is  generated 
within  a  process  unit  is  often  routed 


outside  the  unit  for  treatment  and 
discharge.  In  addition,  some  equipment 
[i.e.,  pumps,  valves,  compressors,  etc.) 
that  is  used  to  transport  chemicals  may 
be  located  outside  of  the  cyanide 
chemicals  manufacturing  process  unit. 
Therefore,  we  have  proposed  a 
definition  of  the  affected  source  to 
include  each  cyanide  chemicals 
manufacturing  process  unit  and  all 
associated  waste  management  units, 
maintenance  wastewater,  and 
equipment  in  HAP  service. 

Cyanide  chemicals  production 
process  units  are  seldom  "stand-alone" 
facilities.  Rather,  the  production  of 
cyanide  chemicals  is  usually  part  of  an 
integrated  facility.  Therefore,  the  point 
at  which  a  cyanide  chemicals 
manufacturing  process  unit  begins  and 
ends  is  not  always  obvious.  Because  of 
this,  it  is  necessary  to  define  the 
boundaries  of  the  affected  source. 

As  discussed  previously,  foiu  distinct 
processes  are  included  in  the  source 
category.  The  proposed  rule  specifies 
that  a  cyanide  chemicals  manufacturing 
process  unit  can  be  either  an 
Andrussow  process  unit,  a  BMA  process 
unit,  a  sodium  cyanide  process  unit,  or 
a  Sohio  HCN  production  process  unit. 
The  boundaries  of  the  affected  source 
are  described  in  the  de^nitions  of  the 
individual  types  of  process  units.  We 
determined  that  a  common  demarcation 
of  the  end  point  of  the  affected  soiuce 
is  appropriate  for  all  four  process  types, 
but  the  beginning  point  needs  to  be 
defined  separately  for  each  type  of 
process  unit. 

Cyanide  chemicals  product  is  either 
loaded  into  a  tank  truck  or  railcar,  or  is 
used  as  a  raw  material  in  another 
process  at  the  plant  site  or  an  adjacent 
plant  site.  Other  production  processes 
for  which  HCN  may  be  used  as  a  raw 
material  include  processes  that  produce 
acetone  cyanohydrin  (an  intermediate  of 
the  methyl  methacrylate  production 
process),  adiponitrile,  chelating  agents, 
or  cyaniu-ic  chloride.  We  considered 
including  downstream  production 
process  HCN  emission  points  under  the 
cyanide  chemicals  affected  source. 
However,  we  determined  that 
production  processes  where  HCN  is 
used  as  a  raw  material  are  covered,  or 
will  be  covered,  by  other  40  CFR  part  63 
subparts.  For  example,  chelating  agents 
production  will  be  covered  by  the 
Miscellaneous  Organic  Chemical 
Manufacturing  NESHAP,  scheduled  for 
proposal  in  the  summer  of  2000. 
Cyanuric  chloride  is  an  intermediate 
product  and  will  be  covered  by  either 
the  Pesticide  Active  Ingredients 
NESHAP  (40  CFR  part  63,  subpart 
MMM)  or  the  Miscellaneous  Organic 
Chemical  Manufacturing  NESHAP. 


Acetone  cyanohydrin  and  adiponitrile 
production  are  subject  to  the  HON  (40 
CFR  part  63,  subpart  F). 

Therefore,  we  determined  that  the 
affected  source  should  end  at  the  point 
that  the  cyanide  chemicals  product  is 
either  shipped  offsite  or  is  used  as  a  raw 
material  in  a  downstream  process.  This 
means  that  piping  and  associated 
equipment  (pumps,  valves,  etc.)  up  to 
the  point  where  the  cyanide  chemicals 
are  used  in  the  dowTistream  process  (i.e., 
at  the  reactor)  would  be  included  in  the 
cyanide  chemicals  affected  source.  We 
believe  that  this  is  necessary  to  ensure 
that  potential  HAP  emissions  from  this 
equipment  are  covered  by  a  40  CFR  part 
63  subpart. 

As  noted  above,  we  believe  that  the 
starting  point  of  the  affected  source 
needs  to  be  defined  for  each  type  of 
process.  The  Andrussow  and  BMA 
processes  are  straightforward  because 
raw  materials  are  reacted  to  produce 
HCN.  Therefore,  for  these  two  processes, 
we  defined  the  beginning  of  the  affected 
source  as  the  point  at  which  raw 
materials  are  stored. 

In  the  Sohio  HCN  production  process, 
the  primary  product  produced  is 
acrylonitrile,  and  HCN  is  manufactured 
as  a  byproduct.  The  acrylonitrile 
production  process  is  covered  under  the 
HON,  although  HCN  emissions  are  not 
subject  to  control  under  the  HON. 
Therefore,  we  needed  to  determine  the 
point  in  the  Sohio  HCN  production 
process  where  the  Cyanide  Chemicals 
Manufacturing  source  category  begins. 

We  considered  including  all  parts  of 
the  Sohio  production  process  that 
contained  HCN.  However,  because  the 
Sohio  production  process  is  covered 
under  the  HON,  many  of  the  streams 
containing  HCN  may  already  be 
controlled  to  the  HON  level  of  control. 
Although  HCN  is  not  covered  by  the 
HON  (i.e..  HCN  is  not  included  in  table 
2  to  40  CFR  part  63.  subpart  F),  the 
types  of  control  devices  (i.e., 
combustion  devices)  utilized  by  Sohio 
facilities  to  comply  with  the  HON  also 
reduce  HCN  emissions.  As  a  result,  we 
concluded  that  the  burden  of 
overlapping  standcU'ds  would  not  justify 
the  very  small  potential  for  additional 
HCN  reductions. 

We  wanted  to  define  a  point  so  that 
there  would  be  no  overlap  between  a 
HON  affected  source  and  a  cyanide 
chemicals  affected  source.  There  is  a 
point  in  the  Sohio  production  process 
where  the  HCN  is  separated  from  the 
acrylonitrile,  typically  in  a  unit 
operation  referred  to  as  the  "light  ends 
column."  Therefore,  we  defined  the 
begirming  of  the  Sohio  HCN  production 
process  unit  as  the  point  the  HCN  leaves 
the  imit  operation  where  the  HCN  is 


separated  from  the  acrylonitrile. 
Because  of  our  concern  about  the 
potential  for  overlapping  requirements 
affecting  a  Sohio  production  process 
unit,  we  are  specifically  requesting 
conunent  on  our  proposed  definition  for 
the  cyanide  chemicals  manufact\uing 
affected  source. 

A  primary  raw  material  used  in  the 
production  of  sodium  cyanide  is  HCN. 
Hydrogen  cyanide  that  is  produced  in 
an  Andrussow,  BMA,  or  Sohio 
production  process  unit  can  be  fed 
directly  into  a  process  to  make  sodium 
cyanide.  Therefore,  it  was  necessary  to 
delineate  the  boundaries  between  an 
HCN  process  unit  and  a  sodiiun  cyanide 
process  unit.  Most  commonly,  HCN  is 
refined  in  the  HCN  process  and  then  fed 
into  a  reactor,  where  it  is  reacted  with 
sodium  hydroxide  to  form  sodiiun 
cyanide.  Therefore,  we  defined  the 
beginning  of  the  sodiimi  cyanide 
process  unit  as  the  unit  operation  where 
refined  HCN  is  reacted  vdth  sodium 
hydroxide.  However,  some  facilities  do 
not  refine  the  HCN  prior  to  reacting  it 
with  sodium  hydroxide.  In  these  cases, 
raw  HCN  is  usually  sent  to  an  absorber, 
where  it  is  absorbed  into  a  sodium 
hydroxide  solution  to  form  sodium 
cyanide.  Since  the  emission  stream  from 
this  absorber  is  comparable  to  the 
emission  stream  from  an  absorber  in  a 
HCN  process,  we  considered  this 
absorber  to  be  part  of  the  HCN  process 
unit,  rather  than  part  of  the  sodiiun 
cyanide  process  unit.  Therefore,  in 
situations  where  raw  HCN  is  reacted 
with  sodium  hydroxide  prior  to  being 
refined,  we  clarified  that  the  sodium 
hydroxide  process  begins  at  the  point 
that  the  aqueous  sodium  cyanide  stream 
leaves  the  unit  operation  where  the 
sodium  cyanide  is  formed. 

Additionally,  in  order  to  define  the 
point  at  which  the  sodium  cyanide 
production  process  begins,  we  are 
proposing  definitions  for  raw  HCN  and 
refined  HCN.  In  the  proposed  NESHAP, 
we  have  defined  raw  HCN  as  HCN  that 
has  "not  been  through  the  refining 
process  and  usually  has  an  HCN 
concentration  less  than  10  percent.  We 
have  also  proposed  a  definition  of 
refined  HCN  to  meem  the  HCN  that  has 
been  through  the  refining  process  and 
usually  contains  an  HCN  concentration 
greater  than  99  percent.  We  are 
specifically  requesting  comments  on  the 
proposed  definitions  for  raw  HCN  and 
refined  HCN.  as  well  as  the  point  at 
which  the  sodium  cyanide  production 
process  begins. 


3.  How  Did  EPA  Select  the  Basis  and 
Level  of  the  Proposed  NESHAP  for 
Existing  and  New  Sources? 

We  identified  16  facilities  that 
manufactiue  cyanide  chemicals  which 
we  believe  represent  the  entire  industry 
in  the  United  States.  For  existing 
sources,  the  CAA  requires  us  to 
establish  emission  standards  that  are  at 
least  as  stringent  as  "*  *ensp;*  the 
average  emission  limitation  achieved  by 
the  best  performing  five  sources  *   *   *" 
for  categories  or  subcategories  with 
fewer  than  30  sources.  For  new  soinrces, 
emission  standards  "*  *  *  shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  soiu-ce." 

The  term  "average"  is  not  defined  in 
section  112(d)(3)  of  the  CAA.  We  have 
the  discretion  within  the  statutory 
framework  to  set  MACT  floors  at 
appropriate  levels,  and  we  have 
interpreted  the  term  "average"  to  mean 
the  mean,  median,  mode,  or  some  other 
measiu-e  of  central  tendency  (59  FR 
29196). 

We  chose  the  median  (the  value  in  a 
set  of  measurements  below  and  above 
which  there  are  an  equal  number  of 
values,  when  the  measurements  are 
arranged  in  order  of  magnitude)  as  the 
measure  of  central  tendency  in  this 
MACT  floor  analysis  for  existing 
soxut;es.  We  found  that,  for  this  source 
category,  the  arithmetic  mean  resulted 
in  a  level  of  control  that  was  not 
representative  of  any  actual  control 
technology.  Using  a  median  allowed  us 
to  select  a  MACT  floor  that  corresponds 
directly  to  the  level  of  control 
represented  by  a  particular  control 
device.  Also,  because  the  data  set  we 
used  in  our  MACT  floor  analysis 
consists  of  data  from  only  16  facilities, 
we  did  not  use  a  mode,  which  is  more 
appropriate  for  large  data  sets. 

We  also  considered  whether  to 
separate  emission  sources  into  groups 
by  emission  source  type  (e.g.,  tanks, 
process  vents,  fugitive  emission  sources) 
based  on  equipment  type,  equipment 
size,  equipment  contents,  stream 
characteristics,  or  control  device 
applicability.  Because  of  differences  in 
emissions  characteristics  and  vent 
stream  characteristics,  we  separated  the 
emission  points  in  the  Cyanide 
Chemicals  Manufacturing  source 
category  by  emission  soiure  type.  We 
grouped  the  emission  points  into  one  of 
the  following:  Process  vents,  storage 
vessels,  wastewater  streams,  equipment 
leaks,  or  transfer  operations. 

In  addition,  we  may  make  grouping 
decisions  within  each  emission  source 
type  based  on  equipment  type, 
equipment  size,  equipment  contents, 


stream  characteristics,  or  other  elements 
that  coidd  affect  the  emission  potential 
of  an  emission  point  or  the  ability  to 
reduce  emissions  firom  that  emission 
point.  We  evaluated  whether  the 
different  types  of  cyanide  chemicals 
manufactxuing  processes  should  be 
considered  for  each  emission  source 
type.  We  concluded  that  for  storage 
vessels,  equipment  leaks,  wastewater, 
and  transfer  operations,  the  elements 
that  can  affect  the  emission  potential  of 
an  emission  point  or  the  ability  to 
reduce  emissions  from  the  emission 
point  were  not  influenced  by  the  type  of 
process.  For  example,  the  ability  to 
control  HCN  emissions  from  a  storage 
vessel  is  not  dependent  on  the  type  of 
process. 

We  did  create  groupings  for  process 
vents.  Because  of  similarities  in  the 
types  of  unit  operations  and  types  of 
control  devices  being  used  in  the 
Andrussow  and  BMA  production 
processes,  we  grouped  and  analyzed 
these  two  processes  together  to 
determine  the  MACT  floor  for  process 
vents.  We  did  not  include  process  vents 
from  the  Sohio  HCN  production  process 
in  this  group,  primarily  because  of  the 
differences  in  process  operations  and 
controls.  Specifically,  the  Sohio  HCN 
production  process  vents  t^'pically  have 
much  lower  emissions  and  are  typically 
controlled  by  using  a  flare,  while 
emissions  from  process  vents  in  the 
Andrussow  and  BMA  processes  are 
somewhat  higher  and  are  typically 
controlled  by  a  boiler. 

Process  vents  in  the  sodium  cyanide 
process  were  separated  into  wet-end 
process  vents  and  dry-end  process  vents 
to  determine  the  MACT  floor.  We  did 
this  primarily  because  emissions  bom 
dry-end  process  vents  are  particidate 
cyanide  chemicals  (i.e.,  solid  sodium 
cyanide),  rather  than  gaseous  emissions. 
Therefore,  the  types  of  controls  used  in 
the  dry  end  may  be  different  from  those 
used  in  the  wet  end. 

As  previously  discussed,  the  Cyanide 
Chemicals  Manufactimng  source 
category  has  fewer  than  30  sources,  so 
the  MACT  floor  must  be  based  on  the 
best  performing  five  sources.  We 
determined  the  best  performing  cyanide 
chemicals  manufacturing  process  luiits 
for  each  emission  source  type:  Process 
vents  (Andrussow/BMA  process,  Sohio 
HCN  production  process,  wet-end 
sodium  cyanide  process  vents,  and  dry- 
end  sodium  cyarude  process  vents), 
storage  vessels,  transfer  op>erations. 
equipment  leaks,  and  wastewater.  If 
data  were  not  available  for  each 
emission  source  type  at  five  or  more 
facilities,  we  determined  the  MACT 
flobr  based  on  the  number  of  facilities 
for  which  data  were  available.  The 
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following  paragraphs  discuss  the  MACT 
floor  analysis  for  each  emission  source 
type. 

a.  Process  Vents.  We  considered  two 
basic  measures  of  performance  for 
determining  the  best  performing 
sources.  We  considered  a  HAP  emission 
factor,  expressed  as  HAP  emissions  per 
unit  of  production.  We  also  considered 
an  overall  process  unit  HAP  emission 
reduction,  expressed  as  a  percent  HAP 
reduction.  Emission  factors  were 
calculated  for  each  cyanide  chemicals 
manufactiiring  process  unit,  but  we 
rejected  these  factors  for  determining 
the  MACT  floor  because  we  could  not 
verify  information  on  production  rates, 
and  the  accuracy  and  bases  of  the 
emission  rates  were  not  always 
apparent.  We,  therefore,  used  the 
percent  emission  reduction  across  the 
process  as  the  basis  for  ranking  facilities 
within  each  process  type  because  a 
percent  emission  reduction  is  less 
sensitive  to  the  mass  einission  rate  and 
does  not  rely  on  production  rate.  This 
approach  was  selected  to  determine  the 
MACT  floor  levels  of  control  for  process 
vents,  and  the  proposed  standard  is 
expressed  as  a  required  percent  HAP 
emission  reduction. 

The  following  discussion  presents  the 
results  of  our  MACT  floor  analysis  for 
process  vents  for  each  type  of  cyanide 
chemicals  manufacturing  process. 

Andrussow^BMA  process.  In  our 
MACT  floor  analysis,  we  considered 
nine  facilities  that  use  the  Andrussow  or 
BMA  process.  All  nine  facilities 
reported  that  they  use  combustion  to 
control  HAP  emissions  from  process 
vents.  Of  these  nine  facilities,  we  had 
control  efficiency  data  for  seven 
facilities.  The  emission  reduction  for  all 
of  the  five  best  performing  facilities  is 
99  weight-percent  or  greater.  Therefore, 
we  concluded  that  the  MACT  floor  for 
existing  soiuces  is  99  weight-percent. 

To  determine  the  MACT  floor  for  new 
sources,  we  attempted  to  determine  the 
best  performing  source.  We  evaluated 
the  reported  control  efficiencies  for  the 
five  best  performing  sources  in  this 
group.  All  of  the  sources  apply  some 
form  of  combustion;  however,  we  were 
unable  to  identify  any  technical  basis 
for  the  reported  differences  in  control 
efficiencies  for  these  combustion 
devices.  Therefore,  we  selected  the 
MACT  floor  for  new  sources  as  99 
weight-percent. 

All  of  the  five  best  performing  sources 
controlled  emissions  during  startup, 
shutdown,  or  malfunction  events  using 
a  flare.  In  general,  we  assiune  that  a 
properly  operated  flare  will  achieve  an 
emission  reduction  of  98  weight- 
percent.  Therefore,  we  determined  that 
the  MACT  floor  for  startup,  shutdown, 


or  malfunction  events  for  new  and 
existing  process  vents  is  a  flare  or  a  98 
weight-percent  emission  reduction. 

To  select  the  proposed  MACT  for 
process  vents  from  the  Andrussow/BMA 
process,  we  considered  above-the-floor 
options  for  existing  and  new  soiuces.  As 
previously  discussed,  we  could  not 
identify  the  technical  basis  for  the 
differences  in  reported  emissions 
reductions  for  the  combustion  devices 
represented  by  the  MACT  floor.  Thus, 
all  of  the  combustion  devices  included 
in  the  MACT  floor  analysis  were 
considered  to  be  equivalent.  Therefore, 
we  did  not  identify  a  control  technology 
more  stringent  than  the  MACT  floor  for 
process  vents  in  the  Andrussow  or  BMA 
processes.  We  are  proposing  that  MACT 
for  process  vents  fi-om  the  Andrussow/ 
BMA  production  process  is  the  level  of 
control  represented  by  the  MACT  floor 
(i.e.,  a  99  weight-percent  emission 
reduction). 

Sodium  cyanide  (wet-end)  process. 
We  had  information  for  three  sodiiun 
cyanide  facilities  that  have  wet-end 
process  vents.  One  facility  had 
uncontrolled  process  vents,  and  the 
other  two  facilities  each  had  an 
emission  reduction  of  98  weight-percent 
based  on  the  use  of  combustion  devices 
and  a  median  emission  reduction  of  98 
weight-percent.  Therefore,  we 
determined  that  the  MACT  floor  for  new 
and  existing  sources  is  98  weight- 
percent  based  on  the  use  of  a 
combustion  device. 

To  select  MACT  for  wet-end  process 
vents,  we  considered  the  impacts  of 
above-the-floor  options  for  existing  and 
new  sources.  As  shown  above,  two  of 
the  three  sodiiun  cyanide  facilities 
included  in  the  MACT  floor  analysis  are 
controlled,  and  we  believe  that  the 
incremental  costs  (and  the  associated 
cost  effectiveness)  of  achieving  a  small 
emission  reduction  greater  than  98 
weight-percent  would  be 
disproportional  to  the  additional  HAP 
emission  reduction  that  would  be 
achieved  (i.e.,  it  would  not  be  cost 
effective  to  require  a  facility  to  remove 
an  existing  combustion  device  and 
replace  it  with  one  that  gets  an 
additional  1  percent  emission 
reduction).  As  a  result,  we  did  not 
perform  an  analysis  of  above-the-floor 
control  technologies  for  wet-end  process 
vents  at  sodium  cyanide  production 
facilities.  Therefore,  we  are  proposing 
that  MACT  for  process  vents  in  the  wet 
end  of  sodium  cyanide  production 
facilities  for  existing  and  new  sources  is 
a  98  weight-percent  emission  reduction 
(i.e.,  the  MACT  floor). 

Sodium  cyanide  (dry-end)  process. 
Information  was  available  for  two 
sodium  cyanide  facilities  with  dry-end 


process  vents.  We  had  control  efficiency 
data  for  both  of  these  facilities.  The 
control  efficiencies  were  83  weight- 
percent  based  on  a  cyclonic  dust 
collector  and  98  weight-percent  based 
on  a  caustic  scrubber,  with  the  average 
emission  reduction  being  90  weight- 
percent.  Therefore,  we  determined  that 
the  MACT  floor  for  existing  sources  is 
90  weight-percent  and  the  MACT  floor 
for  new  sources  is  98  weight-percent. 

To  select  MACT  for  dry-end  process 
vents  at  existing  sources,  we  evaluated 
the  impacts  of  the  MACT  floor  for  new 
sources.  We  estimate  that  the 
incremental  cost  effectiveness 
associated  with  raising  the  existing 
source  dry-end  process  vent  emission 
reduction  requirement  from  90  weight- 
percent  to  98  weight-percent  is 
reasonable;  therefore,  we  selected  98 
weight-percent  as  MACT  for  existing 
sources. 

We  did  not  identify  an  option  more 
stringent  than  the  MACT  floor  for  new 
sources.  Therefore,  we  are  proposing 
that  MACT  for  dry-end  process  vents  at 
new  sources  is  the  MACT  floor. 

Sohio  HCN  production  process.  There 
are  five  facilities  using  the  Sohio  HCN 
production  process  that  were 
considered  in  the  MACT  floor  analysis. 
Of  these  five  facilities,  we  have  control 
efficiency  data  for  four  facilities.  The 
emission  reduction  ranges  from  97.8  to 
98  weight-percent.  The  median 
emission  reduction  for  facilities  for 
which  there  is  available  data  is  98 
weight-percent.  Therefore,  we 
determined  that  the  MACT  floor  for  new 
and  existing  sources  is  98  weight- 
percent. 

To  select  MACT  for  process  vents 
from  the  Sohio  HCN  production 
process,  we  considered  the  impacts  of 
above-the-floor  options  for  existing  and 
new  sources.  Several  of  the  facilities 
included  in  the  MACT  floor  analysis  are 
controlled,  and  we  believe  that  the 
incremental  costs  (and  the  associated 
incremental  cost  effectiveness)  of 
achieving  a  small  emission  reduction 
greater  than  98  weight-percent  would  be 
disproportional  to  the  additional  HAP 
emission  reduction  that  would  be 
achieved  (i.e.,  it  would  not  be  cost 
effective  to  require  a  facility  to  remove 
an  existing  combustion  device  and 
replace  it  with  one  that  gets  an 
additional  1  percent  emission 
reduction).  As  a  result,  we  did  not 
perform  an  analysis  of  above-the-floor 
control  technologies  for  process  vents  at 
Sohio  HCN  production  facilities. 
Therefore,  we  are  proposing  that  MACT 
for  process  vents  in  Sohio  HCN 
production  facilities  for  existing  and 
new  sources  is  the  MACT  floor. 


Alternative  standards  and  compliance 
options  (all  process  vents).  Many  of  the 
facilities  for  which  we  have  data  contiol 
every  process  vent  to  a  degree  that 
would  meet  the  proposed  level  of 
control.  Clearly,  the  overall  reduction 
would  comply  with  the  required 
reduction  if  each  vent  was  achieving  the 
required  emission  reduction.  In  this 
situation,  we  did  not  believe  that 
owmers  or  operators  needed  to  calculate 
a  process-unit-wide  emission  reduction. 
Therefore,  we  added  the  option  that 
each  process  vent  could  be  controlled  to 
the  required  level.  We  believe  that  this 
would  reduce  the  burden  of 
demonstrating  compliance  for  owners 
and  operators  in  this  situation. 

In  the  preamble  to  the  proposed  New 
Source  Performance  Standards  (NSPS) 
for  Air  Oxidation  Unit  Process  (48  FR 
48932,  October  21,  1983),  we  stated  that 
20  ppmv  is  the  lowest  outlet 
concentration  achievable  by  combustion 
of  low  concentration  streams  (i.e., 
streams  with  concentrations  less  than 
aroimd  2,000  ppmv).  In  addition,  we 
expanded  the  application  of  this  lower 
bound  concentration  performance 
standard  to  control/recovery  devices 
other  than  incinerators  (61  FR  43698, 
August  26,  1996)  controlling  volatile 
organic  compounds.  Therefore,  for  all 
instances  where  the  selected  level  of 
control  is  a  specified  percent  reduction, 
we  are  proposing  an  alternative  that 
would  allow  compliance  by  achieving 
an  outlet  concentration  of  20  ppmv 
(corrected  to  3  percent  oxygen  if  a 
combustion  device  is  the  control  device 
and  supplemental  combustion  air  is 
used  to  combust  the  emissions)  for  each 
individual  emission  point  (i.e.,  this 
option  is  not  allowed  if  you  are 
complying  with  a  process-unit-wide 
process  vent  requirement).  We  believe 
that  20  ppmv  is  a  reasonable  level 
achievable  for  low-concentration 
streams.  The  exceptions  to  this  are  the 
requirements  for  sodium  cyanide  dry- 
end  process  vents.  Since  the  emissions 
from  these  dry-end  vents  are  particulate, 
the  rationale  for  the  20  ppmv  alternative 
is  not  applicable. 

Forms  of  the  standards  (all  process 
vents).  The  proposed  standards  for 
process  vents  include  a  combination  of 
forms.  For  process  vent  streams 
controlled  by  control  devices  other  than 
a  flare,  we  selected  the  form  of  a 
niunerical  emission  limitation  (a 
weight-percent  reduction  or  a 
concentration),  either  on  an  individual 
vent  basis,  or  process-wide.  This  form 
was  chosen  based  on  the  controls  used 
at  cyanide  chemicals  manufactming 
facilities  and  the  data  available  for  our 
MACT  analysis. 


For  vent  streeuns  controlled  by  a  flare, 
we  selected  a  form  consisting  of 
equipment  and  operating  specifications, 
consistent  with  the  form  for  flare 
requirements  that  we  have  specified  for 
other  industries.  This  is  because  it  is 
very  difficult  to  measure  the  emissions 
from  a  flare  to  determine  its  efficiency. 

b.  Storage  Tanks.  Information  was 
available  for  HCN  storage  vessels  at 
eight  facilities.  The  HCN  storage  vessels 
are  controlled  at  all  eight  facilities:  Five 
with  a  flare  as  the  primary  control 
device,  which  we  assume  achieves  98 
weight-percent  emission  reduction;  one 
with  a  scrubber,  which  was  reported  to 
achieve  an  emission  reduction  of  98 
weight-percent;  one  with  a  scrubber  and 
flare  in  series;  and  one  with  a  gas 
absorption  column.  We  did  not  have 
control  efficiency  data  for  the  facility 
with  the  scrubber  and  flare  in  series  or 
for  the  facility  with  the  gas  absorption 
column:  therefore,  these  facilities  were 
not  considered  in  the  MACT  floor 
analysis  for  storage  vessels.  The 
remaining  facilities  were  ranked  by 
emission  reduction,  and  the  five  best 
performing  facilities  were  determined  to 
be  those  with  the  highest  percentage 
emission  reduction.  The  emission 
reduction  associated  with  all  of  the  top 
five  facilities  was  98  weight-percent. 
Thus,  we  determined  the  MACT  floor 
for  new  and  existing  storage  vessels  to 
be  an  emission  reduction  of  98  weight- 
percent  through  the  use  of  a  flare  or 
other  control  device. 

To  select  the  proposed  MACT  for 
storage  vessels,  we  did  not  identify  any 
control  technologies  more  stringent  than 
die  MACT  floor  that  would  be 
applicable.  Although  combustion 
technologies  exist  that  could  achieve  an 
emission  reduction  higher  than  the 
MACT  floor  level  of  98  weight-percent, 
we  believe  that  due  to  the  intermittent 
nature  of  storage  vessel  emissions,  flares 
are  the  most  appropriate  combustion 
control  technology  available  for  this 
emission  source  type.  Thus,  we  did  not 
perform  an  above-the-floor  analysis  for 
storage  vessels.  Therefore,  we  are 
proposing  that  MACT  for  storage  vessels 
for  existing  and  new  soiut:es  is  the  level 
of  control  represented  by  the  MACT 
floor. 

The  proposed  storage  vessel 
provisions  include  a  combination  of 
forms.  For  storage  vessels  that  contain 
HCN  that  are  controlled  by  a  control 
device  other  than  a  flare,  we  are 
proposing  an  emission  limitation  in  the 
form  of  a  specified  weight-percent 
requirement.  We  selected  this  form  to 
give  owners  and  operators  the  flexibilify 
to  install  an  applicable  control 
technology  to  meet  the  MACT  floor. 


For  storage  vessels  controlled  by 
venting  emissions  to  a  flare,  we  have 
selected  a  form  consisting  of  equipment 
and  operating  specifications,  consistent 
vdth  the  format  for  flare  requirements 
that  we  have  specified  for  other 
industries.  This  is  because  it  is  very 
difficult  to  measure  the  emissions  from 
a  flare  to  determine  its  efficiency. 

c.  Equipment  Leaks.  We  have 
information  regarding  equipment  leak 
emission  control  programs  for  ten 
facilities.  Four  of  these  facilities  are 
subject  to  the  equipment  leaks  NSPS  in 
40  CFR  part  60,  subpart  W.  Six 
facilities  are  subject  to  State  equipment 
leak  requirements.  To  define  the  five 
best  performing  facilities,  we  compared 
the  State  rules  to  subpart  W  and 
concluded  that  subpart  W  was  either 
equivalent  to,  or  more  stringent  than, 
the  State  rules.  Therefore,  the  median 
facflity  was  determined  to  be  a  facility 
subject  to  subpart  W.  Thus,  we 
determined  that  the  MACT  floor  for  new 
and  existing  equipment  leaks  is  subpart 
W. 

We  identified  one  alternative  that  is 
more  stringent  than  the  MACT  floor  for 
equipment  leaks.  The  equipment  leak 
provisions  in  the  HON  are  more 
stringent  than  the  subpart  W  level  of 
control.  The  level  of  control  in  subpart 
W  is  equivalent  to  the  Generic  MACT 
control  level  1 ,  which  is  contained  in  40 
CFR  part  63,  subpart  TT.  The  HON  level 
of  control  is  equivalent  to  the  Generic 
MACT  control  level  2,  which  is 
contained  in  40  CFR  part  63,  subpart 
UU. 

The  basic  elements  of  both  the  level 
1  and  level  2  equipment  leak  programs 
are  the  same;  however,  level  2  requires 
connector  monitoring  and  has  a 
significandy  lower  leak  definition.  Due 
to  the  wide  range  of  compliance  options 
and  performance-based  incentives  that 
reduce  the  monitoring  frequencies,  it  is 
difficult  to  assess  the  incremental 
difference  in  costs  between  these  two 
levels  of  control.  In  addition,  due  to  the 
highly  lethal  nature  of  HCN,  cyanide 
chemicals  manufacturing  process  units 
are  much  more  rigorously  maintained 
than  process  units  producing  other,  less 
lethal  chemicals.  Because  of  these 
factors,  we  do  not  believe  that  the 
additional  emission  reduction  would 
justify  the  costs  associated  with 
requiring  a  cyanide  manufacturing 
facility  to  comply  with  the  HON 
program.  Therefore,  we  concluded  that 
it  is  not  appropriate  to  require  that 
existing  and  new  sources  comply  with 
40  CFR  part  63,  subpart  UU. 

However,  we  recognize  that  many 
cyanide  chemicals  manufacturing 
process  units  are  collocated  with  HON 
facilities.  In  fact,  HCN  produced  in  a ' 
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Sohio  HCN  production  process  is 
actually  a  byproduct  of  a  HON  process. 
For  the  sake  of  consistency,  some 
owners  or  operators  of  cyanide 
chemicals  manufacturing  process  units 
may  prefer  to  comply  with  the  HON 
equipment  leak  program.  Therefore,  we 
are  proposing  the  option  of  complying 
with  either  40  CFR  part  63,  subpart  TT 
orUU. 

The  form  of  the  provisions  for 
equipment  leaks  consists  of  work 
practice  and  equipment  specifications. 
We  have  determined  that  it  is  not 
feasible  to  prescribe  or  enforce  emission 
standards  because  emissions  cannot  be 
emitted  through  a  conveyance  device, 
and  the  application  of  a  measiuement 
methodology  is  not  practicable  due  to 
technological  or  economic  limitations 
(57  FR  62608). 

We  considered  whether  it  is 
appropriate  to  require  owners  and 
operators  to  monitor  all  equipment 
components  (i.e.,  connectors,  flanges, 
valves).  We  concluded  that  there  could 
be  situations  where  the  costs  of 
monitoring  equipment  with  very  low 
HAP  emission  potential  are  not 
reasonable.  Therefore,  we  are  proposing 
an  applicability  cutoff  for  equipment 
components  based  on  the  amount  of 
time  the  equipment  contains  or  contacts 
HAP.  We  are  proposing  an  applicability 
cutoff  of  300  hours  per  year.  We 
selected  this  cutoff  based  on  what  has 
been  adopted  under  previously 
promulgated  NESHAP  for  equipment 
containing  or  contacting  organic  HAP 
(i.e.,  the  HON)  because  we  had 
insufficient  data  on  equipment  leak 
emissions  and  control  at  cyanide 
manufacturing  facilities. 

We  are  proposing  to  exempt  open 
ended  lines  that  contain  HCN  or 
acrylonitrile  from  the  requirements  of 
40  CFR  part  63,  subparts  TT  and  UU. 
According  to  industry  representatives, 
closing  open  ended  lines  that  contain  or 
contact  HCN  or  acrylonitrile  could 
potentially  lead  to  trapped  volumes  of 
these  chemicals,  which  could 
polymerize  and  raise  significant  safety 
concerns. 

d.  Transfer  Operations.  We  have 
information  for  HCN  transfer  operations 
at  three  cyanide  chemicals  facilities. 
Two  of  these  facilities  control  emissions 
from  transfer  operations  using  a  flare. 
The  third  facility  routes  HCN  emissions 
from  transfer  operations  to  a  vent 
scrubber  with  a  flare  as  a  backup.  The 
emission  reduction  for  all  three  of  these 
facilities  with  transfer  operations  is 
reported  to  be  98  weight-percent.  Thus, 
we  determined  the  MACT  floor  for  new 
and  existing  transfer  operations  to  be  an 
emission  reduction  of  98  weight-percent 


through  the  use  of  a  flare  or  other 
device. 

To  select  the  proposed  MACT  for 
transfer  operations,  we  did  not  identify 
any  control  technologies  more  stringent 
than  the  MACT  floor  that  would  be 
applicable.  Although  combustion 
technologies  exist  that  could  achieve  an 
emission  reduction  higher  than  the 
MACT  floor  level  of  98  weight-percent, 
we  believe  that  the  intermittent  nature 
of  transfer  operation  emissions  make 
flares  the  most  appropriate  combustion 
control  technology  for  this  emission 
source  type.  Thus,  we  did  not  perform 
an  above-the-floor  analysis  for  transfer 
operations.  Therefore,  we  are  proposing 
that  MACT  for  transfer  operations  for 
existing  and  new  sources  is  the  level  of 
control  represented  by  the  MACT  floor. 

The  proposed  standards  for  transfer 
operations  include  a  combination  of 
forms.  For  transfer  racks  that  are  used  to 
load  HCN  into  tank  trucks  and  rail  cars 
that  are  controlled  by  control  devices 
other  than  a  flare,  we  are  proposing  an 
emission  limitation  in  the  form  of  a 
specified  weight-percent  requirement. 
This  form  was  chosen  based  on  controls 
used  at  cyanide  chemicals 
manufactiu-ing  facilities  and  the  data 
available  for  our  MACT  analysis.  We 
selected  this  form  to  give  owners  and 
operators  the  flexibility  to  implement  an 
applicable  control  technology  to  meet 
the  MACT  floor. 

For  transfer  racks  controlled  by  a 
flare,  we  selected  a  form  consisting  of 
equipment  and  operating  specifications, 
consistent  with  the  form  for  flare 
requirements  that  we  have  specified  for 
other  industries  and  emission  points. 
This  is  because  it  is  very  difficult  to 
measure  the  emissions  from  a  flare  to 
determine  its  efficiency. 

e.  Wastewater  Treatment  Operations. 
Wastewater  is  generated  from  the 
Andrussow  and  BMA  cyanide 
manufacturing  processes.  We  had 
information  available  on  the  wastewater 
handling  practices  for  seven  facilities  in 
the  Cyanide  Chemicals  Manufacturing 
soiu:ce  category.  All  seven  of  these 
facilities  have  wastewater  treatment 
units  in  place  at  their  facility  necessary 
to  meet  either  their  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  requirements  if  they  are  allowed 
to  discharge  directly  to  a  body  of 
navigable  water,  or  to  meet  the 
requirements  for  discharging  to  a 
publicly  owned  treatment  works  facility 
if  they  have  an  indirect  discharge 
permit.  Therefore,  the  median  of  the  top 
five  facilities  has  a  wastewater  treatment 
systen^  in  place  to  meet  permitted 
effluent  discharge  limits.  These 
wastewater  treatment  systems  are 
comprised  of  a  series  of  tanks  used  for 


settling,  neutralization,  clarification, 
and  in  some  cases,  biodegradation  (most 
commonly  found  at  facilities  with 
NPDES  permits).  All  of  these 
wastewater  treatment  tanks  are  open  to 
the  atmosphere. 

The  wastewater  generated  from  these 
cyanide  chemicals  manufacturing 
facilities  tends  to  enter  a  collection 
system  (typically  a  sewer)  through 
drains,  sumps,  trenches,  and  hotwells  in 
the  process  area.  The  collection  system 
carries  the  wastewater  fi-om  the  process 
down  to  the  wastewater  treatment 
system.  Our  information  on  these 
cyanide  manufacturing  facilities  does 
not  indicate  that  there  are  controls  in 
place  to  suppress  HAP  emission  losses 
from  the  wastewater  en  route  to  the 
wastewater  treatment  plant.  Therefore, 
the  collection  and  drain  system  design 
is  presumed  to  be  typical  of  that  found 
in  other  SOCMI  facilities,  in  which 
these  HAP  emissions  vent  to  the 
atmosphere  through  conveyance  points 
such  as  junction  boxes,  man  holes,  and 
lift  stations.  The  tanks  in  the  wastewater 
treatment  plant  are  open  to  the 
atmosphere,  where  further  HAP  losses 
occiir  through  a  combination  of 
evaporation  and  mechanical  agitation. 
Six  of  these  seven  facilities  report  that 
they  have  a  biological  treatment  tank  or 
open  pond. 

We  are  aware  that  biological  treatment 
units  at  SOCMI  facilities  are  capable  of 
achieving  HAP  emissions  reductions. 
However,  the  biological  treatment  xmits 
at  these  cyanide  manufacturing  facilities 
were  installed  to  meet  requirements 
associated  with  discharge  of  the 
effluent.  These  units  were  not  designed 
for  the  purpose  of  reducing  HAP 
emissions  to  the  ambient  air,  and  we 
believe  that  any  associated  reductions  of 
air  emissions  are  insignificant.  For  this 
component  of  the  wastewater  treatment 
system  to  achieve  significant  reductions 
in  air  emissions,  the  wastewater  in  the 
drain  and  conveyance  systems,  both 
within  the  process  and  going  down  to 
the  wastewater  treatment  system,  must 
be  designed  such  that  HAP  emissions 
are  suppressed  so  that  they  can  reach 
the  biological  treatment  system.  In 
addition,  the  tanks  in  the  wastewater 
system  prior  to  the  biotreatment  tank 
must  also  employ  suppression  controls. 

Site  specific  variability  in 
performance  of  biotreatment  tanks  is 
significant.  Although  all  of  these 
facilities  report  a  high  level  of  removal 
of  known  HAP  across  their  wastewater 
treatment  systems,  how  much  of  the 
HAP  that  are  actually  destroyed,  as 
opposed  to  stripped  to  the  air,  is 
unknown.  The  degree  that  HAP  removal 
occius  through  biological  destruction  is 
a  function  of  many  factors,  including 


the  aeration  rate,  the  biomass,  the 
retention  time  in  the  tank,  the  biological 
degradation  rate,  and  surface  area.  As 
noted  in  the  promulgation  preamble  to 
the  HON,  "*   *   *  the  variability  in 
performance  makes  it  difficult  to 
,  quantify  a  required  emission  reduction 
for  the  purpose  of  setting  a  standard. 
Emission  reductions  for  biological 
treatment  systems  can  only  be 
determined  on  a  site-specific  basis 
*   *   *"{59FR19423).  Moreover,  given 
the  site-specific  natiue  of  these  systems, 
it  would  be  difficult  to  develop  even  a 
qualitative  work  practice  standard  based 
on  the  median  of  the  top  five  of  these 
facilities  that  would  both  be  achievable 
across  the  source  category  and 
consistent  with  continued  compliance 
with  effluent  discharge  permits.  For 
these  reasons,  we  have  determined  that 
the  MACT  floor  for  existing  sources  is 
no  further  control  requirements  for 
wastewater  beyond  current  practices. 

Two  of  the  top  five  facilities  report 
that  they  treat  their  process  wastewater 
using  stripping  technology.  One  of  these 
facilities  sends  their  wastewater  to  a 
steam  stripper,  and  the  stripper  effluent 
then  goes  to  their  wastewater  treatment 
system.  The  other  facility  uses  an  air 
stripper  and  sends  the  shipper  effluent 
to  an  ozonation  step  and  then  on  to  the 
wastewater  treatment  system.  Both 
facilities  control  the  vents  on  the 
strippers  by  98  percent  through  thermal 
oxidation.  The  steam  stripper  is 
achieving  95  percent  removal  across  the 
stripper.  The  air  stripping  system 
reports  similar  performance,  although 
steam  stripper  performance  is  better 
understood  in  terms  of  its  ability  to 
remove  HAP  fi'om  wastewater  and  is 
generally  considered  a  more  widely 
applicable  control  technology  for 
removing  HAP  from  wastewater. 
Therefore,  we  have  identified  steam 
stripping  achieving  95  percent  HAP 
removal  with  98  percent  control  of  the 
stripper  vent  to  be  the  MACT  floor  for 
new  sources.  We  do  not  have  any 
information  that  would  aid  us  in  setting 
an  applicability  cutoff  for  wastewater 
streams  based  on  flow  rate  and  HAP 
concentration.  We  do  have  information 
on  the  specifically-named  wastewater 
streams  being  sent  to  the  steam  stripper. 
Therefore,  the  new  source  MACT  floor 
also  specifies  the  streams  that  must  be 
controlled. 

We  are  unaware  of  any  technologies 
capable  of  performing  at  a  higher 
control  level  than  the  steam  stripping 
system  representing  the  new  source 
MACT  floor.  For  this  reason,  we  are  not 
going  beyond-the-floor  to  set  MACT  for 
new  sources.  We  then  considered 
whether  this  same  stripping  technology 
with  control  of  the  stripper  vent  is  an 


appropriate  control  technology  beyond- 
the-floor  for  existing  sources.  Since 
these  cyanide  manufacturing  processes 
are  similar  to  other  SOCMI  type 
processes  previously  regulated  under 
other  subparts,  we  evaluated  what  levels 
of  wastewater  flow  and  HAP 
concentration  were  considered 
necessary  to  yield  a  reasonable  cost 
effectiveness  beyond-the-floor.  Our 
available  information  on  cyanide 
manufacturing  wastewater  indicates  that 
the  flow  rates  and  HAP  concentrations 
fall  well  below  applicabifity  cutoffs 
established  under  these  previously 
issued  subparts.  For  that  reason,  we 
believe  that  the  cost  effectiveness  of 
going  beyond-the-floor  for  existing 
cyanide  manufacturing  sources  is  not 
reasonable. 

We  did  not  evaluate  wastewater  air 
emissions  from  sodium  cyanide 
manufacturing  wastewater.  These 
process  units  typically  have  some  type 
of  water  treatment  that  is  part  of  the 
actual  process  unit.  Vents  from  these 
treatment  processes  are  considered  to  be 
part  of  the  wet  end  production  im^it 
process  vents  and  are  regxilated  in  the 
process  vent  portion  of  this  proposed 
rule.  We  had  no  data  indicating  that  the 
streams  exiting  these  process  units 
contain  any  HAP  except  for  sodium 
cyanide,  which  is  not  volatile. 

4.  How  Did  EPA  Select  the  Compliance, 
Monitoring,  Recordkeeping,  and 
Reporting  Requirements? 

We  selected  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  40  CYK  part  63, 
subparts  YY,  SS,  TT,  UU,  and  WW  to 
demonstrate  and  document  compliance 
with  the  cyanide  chemicals 
manufacturing  standards.  The 
procedures  and  methods  set  out  in  these 
subparts  are,  where  appropriate,  based 
on  procedures  and  metbods  that  we 
previously  developed  for  use  in 
implementing  standards  for  emission 
point  sources  similar  to  those  being 
proposed  for  the  Cyanide  Chemicals 
Manufacturing  source  category. 

General  compliance,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  would  apply  across 
source  categories  and  affected  emission 
points  are  contained  vdthin  40  CFR  part 
63,  subpart  YY  (§§63.1108  through 
63.1113).  We  specify  the  applicability 
assessment  procedures  necessary  to 
determine  whether  an  emission  point  is 
required  to  apply  control.  These 
requirements  are  dependent  on  the 
emission  point  for  which  control 
applicability  needs  to  be  ^sessed  and 
the  form  of  the  applicability  cutoff 
selected  for  an  individual  source 


category  (e.g.,  HAP  concentration  cutoff 
level,  above  which,  control  is  required). 

We  selected  emission  point  and/or 
control  device-specific  monitoring 
(including  continuous  monitoring), 
recordkeeping,  and  reporting 
requirements  included  under  common 
control  requirement  subparts 
promulgated  for  storage  vessels  (40  CFR 
part  63,  subpart  WW);  equipment  leaks 
(40  CFR  part  63,  subpart  UU  or  TT);  and 
closed  vent  systems,  control  devices, 
recovery  devices  and  routing  to  a  fuel 
gas  system  or  a  process  (40  CFR  part  63. 
subpart  SS).  These  subparts  contain  a 
common  set  of  monitoring, 
recordkeeping  and  reporting 
requirements.  We  established  these 
subparts  to  ensure  consistency  of  the  air 
emission  requirements  applied  to 
similar  emission  points  with  pollutant 
streams  containing  gaseous  HAP.  The 
rationale  for  the  establishment  of  these 
subparts  and  requirements  contained 
within  each  subpart  is  presented  in  the 
proposal  preamble  for  die  source 
category  requirements  previously 
promulgated  under  40  CFR  part  63, 
subpart  YY  (63  FR  55186-55191). 

We  believe  that  the  compliance, 
monitoring,  recordkeeping,  and 
reporting  requirements  of  subparts  YY, 
SS,  TT,  and  UU  are  appropriate  for 
demonstrating  and  documenting 
compliance  with  the  requirements 
proposed  for  the  Cyanide  Chemicals 
Manufacturing  source  category.  This  is 
because  these  requirements  were 
established  for  standards  with  similar 
form  and  similar  emission  points  with 
pollutant  streams  of  gaseous  HAP  for 
which  we  are  requiring  MACT 
compliance  demonstration  and 
documentation  under  this  proposal. 

D.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts? 

1.  What  Are  the  Air  Quality  Impacts? 

Nationwide  baseUne  HAP  emissions 
from  the  Cyanide  Chemicals 
Manufacturing  source  category  are 
estimated  to  be  238  Mg/yr  (263  TPY). 
These  proposed  NESHAP  will  reduce 
HAP  emissions  by  approximately  106 
Mg/yr  (117  TPY).  This  is  a  45  percent 
reduction  from  the  baseline  level  for 
this  source  category  and  a  58  percent 
reduction  for  those  facilities  required  to 
install  controls  to  comply  with  the 
proposed  NESHAP. 

We  also  estimate  that  the  proposed 
NESHAP  for  the  Cyanide  Chemicals 
Manufacturing  source  category  will 
reduce  emissions  of  volatile  organic 
compounds  (VOC)  by  102  Mg/yr  (113 
TPY).  We  estimate  that  the  proposed 
NESHAP  will  result  in  an  increase  in 
sulfur  oxide  (SOx)  emissions  of  7.3  Mg/ 
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yr  (8  TPY),  an  increase  in  nitrogen  oxide 
(NOx)  emissions  of  10.3  Mg/yr  (11.4 
TPY),  an  increase  in  carbon  monoxide 
(CO)  emissions  of  42.1  Mg/yr  (46.4 
TPY),  and  an  increase  in  particulate 
matter  (PM)  emissions  of  0.3  Mg/yr  (0.3 
TPY).  The  increases  in  emissions  result 
from  the  oo-site  combustion  of  fossil 
fuels  and  emission  streams  as  part  of 
control  device  operations. 

2.  What  Are  the  Cost  and  Economic 
Impacts? 

The  total  estimated  capital  cost  of  the 
proposed  NESHAP  for  the  Cyanide 
Chemicals  Manufacturing  source 
category  is  $939,000.  The  total 
estimated  aimual  cost  of  the  proposed 
NESHAP  is  $2.4  million  (fourth  quarter 
1998  dollars). 

We  prepared  an  economic  impact 
analysis  to  evaluate  the  impacts  the 
proposed  NESHAP  would  have  on  the 
cyanide  manufactining  market, 
consumers,  and  society.  The  total 
annualized  social  cost  (in  1998  dollars) 
of  the  proposed  NESHAP  on  the 
industiy  is  $2.4  million,  which  is  much 
less  than  0.001  percent  of  total  baseline 
revenue  for  the  affected  sources.  A 
screening  analysis  indicates  that  no 
individual  firm  affected  by  the  proposed 
NESHAP  would  experience  costs  in 
excess  of  0.001  percent  of  sales.  For  this 
reason,  we  bebeve  that  the  impact  of  the 
proposed  NESHAP  will  be  minimal.  No 
facility  closiues  are  expected  as  a  result 
of  the  proposed  NESHAP. 

3.  What  Are  the  Nonair  Health, 
Environmental,  and  Energy  Impacts? 

We  believe  that  there  would  not  be 
significant  adverse  nonair  health, 
environmental,  or  energy  impacts 
associated  with  the  proposed  NESHAP 
for  the  Cyanide  Chemicals 
Manufactining  soince  category.  This  is 
supported  by  impacts  analyses 
associated  with  the  application  of  the 
control  and  recovery  devices  required 
under  the  proposed  NESHAP.  We 
determine  impacts  relative  to  the 
baseline  that  is  set  at  the  level  of  control 
in  absence  of  the  standards. 

Control  of  equipment  leaks  will 
reduce  the  amoimt  of  HAP-containing 
material  that  coiUd  be  discharged  to  a 
facility's  wastewater  treatment  stream 
through  equipment  washdowns  or  from 
stormwater  nmoff.  The  use  of  a  scrubber 
for  HAP  control  from  vents  results  in  an 
effluent  wastewater  stream  from  the 
scrubber  that  would  add  a  small  amount 
of  wastewater  to  that  already  being 
handled  at  the  facility's  wastewater 
treatment  system. 

There  are  minimal  solid  or  hazardous 
waste  impacts  associated  with  the 
proposed  NESHAP.  A  small  amount  of 


solid  waste  may  result  from  replacement 
of  equipment  such  as  seals,  packing, 
rupture  disks,  and  other  equipment 
components,  such  as  pumps  and  valves. 
A  minimal  amount  of  solid  or  hazardous 
waste  could  be  generated  from  the  use 
of  steam  strippers  to  control  wastewater 
emissions.  The  possible  sources  include 
organic  compounds  recovered  in  the 
steam  stripper  overheads  condenser  or 
solids  removed  during  feed 
pretreatment. 

The  energy  demands  associated  with 
the  control  technologies  for  the 
proposed  NESHAP  include  the  need  for 
additional  electricity,  natural  gas,  and 
fuel  oil.  The  storage  tank,  transfer 
operations,  equipment  leak,  and 
wastewater  controls  are  not  expected  to 
require  any  additional  energy.  The  total 
nationwide  energy  demands  that  would 
result  from  implementing  the  process 
vent  controls  are  approximately  3.1  x 
10'"  Joules  per  year. 

m.  Carbon  Black  Production 

A.  Introduction 

1 .  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

We  evaluated  the  following  potential 
HAP  emission  sources  at  carbon  black 
facilities:  (1)  Process  vents,  (2) 
equipment  leaks,  (3)  storage  vessels,  and 
(4)  wastewater.  Based  on  available 
information,  we  have  discerned  that 
process  vents  from  the  main  unit  filter 
comprise  most  of  the  HAP  emissions 
from  carbon  black  facilities.  Process 
vent  emissions  consist  of  tailgas  from 
the  reactors.  The  reactor  tailgas  is  sent 
to  a  bagbouse  where  the  carbon  black  is 
separated  from  the  tailgas.  The  main 
unit  filter  is  where  the  carbon  black  is 
sepeirated  from  the  tailgas.  After 
separation  of  the  carbon  black  product, 
most  of  the  tailgas  is  emitted  to  the 
atmosphere  or  sent  to  a  combustion 
control  device.  The  process  vents  after 
the  main  unit  filter  consist  of  vents  from 
unit  operations  involved  in  the 
processing  of  the  carbon  black  into  final 
product.  Hazardous  air  pollutant 
emissions  may  occur  from  process  vents 
after  the  main  unit  filter,  but  the  amount 
of  HAP  emitted  from  these  vents  is  very 
small  compared  to  the  amount  emitted 
from  process  vents  from  the  main  unit 
filter. 

In  our  evaluation  of  equipment  leaks, 
we  found  that  leaks  were  not  a 
significant  source  of  HAP  emissions  for 
the  Carbon  Black  Production  source 
category.  One  of  the  reasons  for  this  is 
the  low  vapor  pressines  of  the  raw 
materials  used  in  the  production 
process  (i.e.,  the  typical  carbon  black 
feedstock  is  less  than  0.05  kilopascals). 


As  with  equipment  leaks,  our 
evaluation  of  the  potential  for  HAP 
emissions  from  storage  vessels  indicated 
that  they  were  not  a  significant  source 
of  emissions  from  carbon  black 
production  facilities.  This  is  because  the 
typical  feedstock  oil  used  in  the  carbon 
black  production  process  is  heavy  fuel 
oil,  which,  because  of  its  low  vapor 
pressure,  is  not  likely  to  be  emitted  to 
the  atmosphere  under  normal  operating 
conditions.  In  addition,  the  feedstock  oil 
is  nearly  solid  under  standard  pressure 
and  temperatiue  and  typically  needs  to 
be  heated  to  (and  maintained  at)  120 
degrees  Fahrenheit  to  allow  it  to  flow  as 
a  liquid. 

In  our  evaluation  of  wastewater,  we 
did  not  identify  any  wastewater 
emissions  of  consequence  as  a  result  of 
the  carbon  black  production  process. 
The  process  uses  a  quench  tower  to 
captxne  the  product,  and  the  effluent 
guidelines  applicable  to  this  source 
category  require  that  there  be  no 
discharge  of  process  wastewater  to 
navigable  waters  from  carbon  black 
production  facilities. 

We  estimate  1996  baseline  HAP 
emissions  from  the  Carbon  Black 
Production  soince  category  to  be  7,000 
Mg/yr  (7,700  TPY).  This  estimate 
reflects  emissions  from  process  vents. 

2.  What  Are  the  Health  Effects 
Associated  With  the  HAP  Emitted? 

The  principal  HAP  that  we  have 
identified  as  being  associated  with 
carbon  black  production  facilities 
include  carbon  disulfide,  carbonyl 
sulfide,  and  hydrogen  cyanide.  In  the 
following  paragraphs,  we  present  a 
discussion  on  the  effects  of  inhalation 
exposure  to  these  compounds. 

Carbon  disulfide.  Acute  (short-term) 
inhalation  exposure  of  humans  to 
carbon  disulfide  has  caused  changes  in 
breathing  and  chest  pains.  Acute  human 
inhalation  exposxue  to  carbon  disulfide 
has  also  been  associated  with  nausea, 
vomiting,  dizziness,  fatigue,  headache, 
mood  changes,  lethargy,  blurred  vision, 
delirium,  and  convulsions. 

Chronic  (long-term)  carbon  disulfide 
human  exposure  and  inhalation  studies 
indicate  the  potential  for  adverse 
neurologic  effects.  There  is  also  a 
potential  for  reproductive  effects  in 
hiunans,  such  as  decreased  sperm  count 
and  menstrual  disturbances,  that  have 
had  chronic  inhalation  exposure  to 
carbon  disulfide.  Developmental  effects, 
including  toxic  effects  to  the  embryo 
and  malformations  and  functional  and 
behavioral  disturbances  in  offspring, 
have  been  observed  in  studies  on 
laboratory  animals  with  chronic 
inhalation  exposine  to  carbon  disulfide. 


Carbonyl  sulfide.  Acute  inhalation 
exposure  to  carbonyl  sulfide  in  high 
concentrations  may  cause  narcotic 
effects  in  humans  and  may  irritate  eyes 
and  skin.  No  information  is  available  on 
the  chronic  effects  of  carbonyl  sulfide  in 
humans. 

Cyanide  compounds.  Acute 
inhalation  exposine  to  high 
concentrations  of  cyanide  compounds 
can  be  rapidly  lethal.  Acute  inhalation 
of  hydrogen  cyanide  at  lower 
concentrations  can  cause  a  variety  of 
adverse  health  effects  in  humans,  such 
as  weakness,  headache,  nausea, 
increased  rate  of  respiration,  and  eye 
and  skin  irritation.  Chronic  inhalation 
exposure  to  cyanide  compoimds  can 
result  in  effects  on  the  central  nervous 
system,  such  as  headaches,  dizziness, 
niunbness,  tremor,  and  loss  of  visual 
acuity.  Other  chronic  inhalation 
exposure  effects  in  himians  include 
cardiovascular  and  respiratory  effects, 
an  enlarged  thyroid  gland,  and  irritation 
to  the  eyes  and  skin. 

B.  Summary  of  Proposed  Standards  for 
Carbon  Black  Production 

1.  What  Is  the  Source  Category  To  Be 
Regulated? 

We  have  defined  the  Carbon  Black 
Production  source  category  to  include 
any  facility  that  produces  carbon  black 
by  the  furnace  black  process,  thermal 
black  process,  or  the  acetylene 
decomposition  process.  The  furnace 
black  process  is  a  closed  system 
thermal-oxidative  decomposition 
process,  the  thermal  black  process  is  a 
cyclic  thermal  decomposition  process, 
and  the  acetylene  black  process  is  a 
continuous  thermal  decomposition 
process.  Carbon  black  is  primarily  used 
as  a  reinforcing  agent  for  rubber.  The 
largest  use  of  carbon  black  is  in  the 
manufacture  of  automotive  and  truck 
tires. 

2.  What  Is  the  Affected  Source? 

We  have  defined  the  affected  source 
to  include  each  carbon  black  production 
process  unit,  along  with  associated 
process  vents  and  equipment  that  are 
located  at  a  major  source,  as  defined  in 
section  112(a)  of  the  CAA.  We  define  a 
carbon  black  production  process  unit  as 
the  equipment  assembled  and 
cormected  by  hard-piping  or  duct  work 
to  process  raw  materials  used  to 
manufactiire,  store,  and  transport  a 
carbon  black  product. 

3.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Other  Standards? 

For  existing  and  new  sources,  we  are 
proposing  the  same  requirements  for 
process  vents.  For  process  vents  that  are 


associated  with  the  main  unit  filter,  we 
are  proposing  requirements  to  control 
HAP  emissions  by  venting  emissions 
through  a  closed  vent  system  to  a  flare, 
or  by  venting  emissions  through  a 
closed  vent  system  to  any  combination 
of  control  devices  that  reduces 
emissions  of  HAP  by  98  weight-percent. 
As  an  alternative  to  meeting  a  98 
percent  by  weight  HAP  emission  limit, 
we  are  proposing  that  an  owner  or 
operator  may  comply  with  the  NESHAP 
by  reducing  emissions  of  HAP  from 
their  process  vents  from  continuous  imit 
operations  to  a  concentration  of  20 
ppmv  (corrected  to  3  percent  oxygen  if 
a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions). 

4.  What  Are  the  Testing  and  Initial  and 
Continuous  Compliance  Requirements? 

We  are  proposing  testing  and  initial 
and  continuous  compliance 
requirements  that  are,  where 
appropriate,  based  on  procedures  and 
methods  that  we  have  previously 
developed  and  used  for  emission  points 
similar  to  those  for  which  we  are 
proposing  standards  with  this  action. 
For  example,  we  are  proposing 
applicability  determination  procedm«s 
to  determine  whether  a  process  vent 
stream  is  required  to  apply  control,  and 
performance  tests  and  test  methods  to 
demonstrate  that  the  emission  limits  are 
achieved  when  controls  are  applied. 
The  proposed  requirements  are 
dependent  on  the  control  device 
selected. 

We  are  proposing  control 
applicability  determination  procedures 
to  measure  process  vent  flow  rate  and 
process  vent  HAP  concentration.  The 
proposed  test  methods  parallel  what  we 
have  used  for  process  vent  organic  HAP 
emission  point  sources  in  previous 
standards.  For  measuring  vent  stream 
flow  rate,  we  propose  the  use  of  Method 
2,  2A,  2C,  2D,  2F,  or  2G  of  40  CFR  part 
60,  appendix  A.  For  measuring  total 
vent  stream  HAP  concentration  to 
determine  whether  the  vent  stream  HAP 
concentration  is  below  a  specified  level, 
we  propose  the  use  of  Metbod  18  of  40 
CFR  part  60,  appendix  A. 

Additionally,  we  are  proposing  to 
require  initial  performance  tests  for  all 
control  devices  other  than  flares  and 
certain  boilers  and  process  heaters  used 
as  control  devices  for  HAP  emissions 
from  process  vents.  As  with  the  HON, 
we  are  not  proposing  a  requirement  to 
perform  an  initial  performance  test  for 
boilers  and  process  heaters  larger  than 
44  MW  (150  million  Btu/hr)  because 
they  operate  at  high  temperatures  and 
residence  times.  Analysis  shows  that 
when  vent  streams  are  introduced  into 


the  flame  zone  of  these  boilers  and 
process  heaters,  greater  than  98  weight- 
percent  of  organic  HAP  emissions  are 
reduced,  or  an  outlet  concentration  of 
20  ppmv  organic  HAP  is  achieved.  For 
flares,  a  percent  reduction  and  outlet 
concentration  measurement  is  not 
feasible.  Therefore,  we  determined  that 
a  performance  test  is  not  necessary  if  the 
control  device  is  a  boiler,  a  process 
heater  larger  than  44  MW  (150  million 
Btu/hr),  or  a  flare.  We  proposed 
performance  tests  that  ensure  that  a 
control  device  can  achieve  the  required 
control  level  and  help  establish 
operating  parameters  that  are  indicative 
of  proper  operation  and  maintenance. 

We  are  proposing  that  continuous 
compliance  with  emission  standards  for 
process  vents  be  demonstrated  by 
monitoring  control  device  operating 
parameters  established  during  the 
performance  tests  or  specified  in  the 
standards  (as  applicable).  The  proposed 
requirements  for  carbon  black 
production  list  the  parameters  that  can 
be  monitored  for  the  common  types  of 
combustion  devices.  For  other  control 
devices,  we  would  require  that  an 
owner  or  operator  establish  site-specific 
parameter  ranges  for  monitoring 
purposes  through  the  Notification  of 
Compliance  Status  report  and  operating 
permit.  Parameters  selected  are  required 
to  be  good  indicators  of  continuous 
control  device  performance. 

In  addition  to  testing  and  monitoring 
of  emissions  control  equipment,  we  are 
also  proposing  that  the  closed  vent 
system  that  routes  emissions  to  control 
equipment  be  initially  and  aimually 
tested  for  HAP  emissions  leaks  (i.e.,  a 
measurement  greater  than  500  ppmv.  If 
a  leak  is  detected,  we  would  require  that 
you  eliminate  the  leak  and  monitor 
equipment  (no  later  than  15  calendar 
days  after  the  leak  is  detected). 

5.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  are  proposing  notification, 
recordkeeping,  and  reporting 
requirements  that  parallel  the  General 
Provisions  (40  CFR  part  63,  subpart  A), 
and  requirements  to  dociunent 
compliance  that  are  similar  to  those 
previously  developed  and  used  for 
similar  emission  points. 

We  are  proposing  that  owners  or 
operators  of  carbon  black  production 
affected  sources  submit  the  following 
four  types  of  reports:  (1)  Initial 
Notification,  (2)  Notification  of 
Compliance  Status,  (3)  periodic  reports, 
and  (4)  other  reports.  Records  of 
reported  information  and  other 
information  necessary  to  document 
compliance  with  the  proposed  NESHAP 
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would  be  required  to  be  kept  for  5  years. 
Equipment  design  records  would  be 
required  to  be  kept  for  the  life  of  the 
equipment. 

For  the  Initial  Notification,  we  are 
proposing  that  you  list  the  carbon  black 
production  processes  at  your  facility 
and  the  provisions  that  may  apply.  The 
Initial  Notification  would  also  be 
required  to  include  a  statement  as  to 
whether  yoiu-  facility  can  achieve 
compliance  by  the  specified  compliance 
date.  This  notification  would  be 
required  to  be  submitted  within  1  year 
after  the  date  of  promulgation  for 
existing  sources,  and  within  180  days 
before  commencement  of  construction 
or  reconstruction  of  an  affected  source. 

For  the  Notification  of  Compliance 
Status  report,  we  are  proposing  that  you 
submit  the  information  necessary  to 
demonstrate  that  compliance  has  been 
achieved,  such  as  the  results  of 
performance  tests  and  design  analyses. 
We  provide  information  on  the 
requirements  and  information  to  be 
provided  to  us  for  performance  tests  and 
other  methods  of  compliance 
determination  for  process  vents  and 
equipment.  For  each  test  method  used 
for  a  particular  kind  of  emission  point 
(e.g.,  process  vent),  one  complete  test 
report  would  be  required  to  be 
submitted.  This  notification  would  also 
be  required  to  include  the  specific  range 
for  each  monitored  parameter  for  each 
emission  point  for  determining 
continuous  compliance,  and  the 
rationale  for  why  this  range  indicates 
proper  operation  of  the  control  device. 

For  periodic  reports,  we  are  proposing 
that  you  report  periods  when  the  values 
of  monitored  parameters  are  outside  the 
ranges  established  in  the  Notification  of 
Compliance  Status  report.  For  process 
vents,  records  of  continuously 
monitored  parameters  must  be  kept.  For 
equipment  leaks,  inspections  and/or 
leak  detection  monitoring  records  must 
be  kept.  These  records  would  only  be 
required  to  be  submitted  in  the  periodic 
report  if  a  leak  is  detected.  We  are 
proposing  that  these  reports  be 
submitted  semiannually,  or  quarterly  if 
monitored  parameter  values  for  a 
particular  emission  point  are  outside  the 
established  range  by  a  given  percentage 
of  the  operating  time. 

Other  reports  that  we  are  proposing  to 
require  include  reports  to  the  regulatory 
authority  before  or  after  a  specific  event 
(e.g.,  if  a  process  change  is  made, 
requests  for  extension  of  repair  period). 


C.  Rationale  for  Selecting  the  Proposed 
Standards  for  Carbon  Black  Production 

1.  How  Did  EPA  Select  the  Source 
Category? 

We  listed  Carbon  Black  Production  as 
a  category  of  major  sources  of  HAP  on 
June  4,  1996  (61  FR  28197).  We  listed 
this  category  due  to  potential  emissions 
of  carbon  disulfide,  carbonyl  sulfide, 
and  hydrogen  cyanide.  When  we 
originally  listed  the  Carbon  Black 
Production  source  category,  we  stated 
that  it  included  facilities  that 
manufacture  carbon  black  using  the 
channel,  thermal,  or  furnace  process  (61 
FR  28197).  In  gathering  and  evaluating 
more  extensive  information  on  the 
production  of  carbon  black,  we 
determined  that  the  furnace  black 
process  is  the  dominant  production 
process  utilized  in  this  source  category. 
The  other  types  of  production  processes 
we  identified  that  are  currently  used  in 
the  United  States  to  produce  carbon 
black  are  the  thermal,  acetylene,  and 
lampblack  processes.  Therefore,  in  our 
proposed  definition  of  carbon  black 
production,  we  specify  the  furnace 
black,  thermal,  acetylene,  and 
lampblack  processes. 

Tne  CAA  allows  us  to  define 
subcategories,  or  subsets  of  similar 
emission  sources  within  a  source 
category,  if  technical  differences  in 
emissions  characteristics,  processes, 
control  device  applicability,  or 
opportunities  for  pollution  prevention 
exist  within  the  source  category  (57  FR 
31576).  Specific  examples  of  these 
differences  include  the  types  of 
products,  process  equipment 
differences,  the  type  and  level  of 
emission  control,  emissions  soiuces, 
and  any  other  factors  that  would  impact 
a  MACT  standard.  We  did  not  identify 
differences  between  the  four  carbon 
black  production  processes  included  in 
the  source  category  that  we  believe  meet 
the  criteria  presented  above  for 
subcategorization.  They  all  have  the 
same  basic  unit  operations,  HAP 
emission  sources,  and  ability  to  control 
the  HAP  emissions.  Thus,  we 
determined  that  it  was  not  necessary  to 
divide  this  source  category  into 
subcategories. 

2.  How  Did  EPA  Select  the  Affected 
Soiu-ce? 

The  affected  source  is  the  group  of 
unit  operations,  equipment,  and 
emission  points  that  are  subject  to  the 
proposed  NESHAP.  We  can  define  the 
affected  source  as  narrowly  as  a  single 
item  of  equipment  or  as  broadly  as  all 
equipment  at  the  plant  site  that  is  used 
to  manufacture  the  carbon  black 
product.  The  affected  source  defines  the 


collection  of  equipment  that  you  would 
evaluate  to  determine  whether 
replacement  of  components  at  an 
existing  affected  source  would  qualify 
as  a  reconstruction.  If  we  define  the 
affected  source  narrowly,  it  could  affect 
whether  some  parts  of  a  process  unit 
would  be  subject  to  new  source 
requirements  or  existing  source 
requirements.  We  are  proposing  the 
same  requirements  for  existing  and  new 
sources  for  carbon  black  production 
emission  points.  Therefore,  the  only 
implication  for  narrowly  defining  the 
carbon  black  production  affected  source 
would  be  when  the  source  would  have 
to  comply  with  the  standards. 

We  selected  the  process  unit  that 
manufactures  carbon  black  as  the 
foundation  for  the  affected  source.  We 
defined  the  carbon  black  production 
process  unit  as  the  collection  of 
equipment,  assembled  and  connected  by 
hard-piping  or  duct  work,  that  is  used 
to  process  raw  material  to  manufactiu^e 
the  carbon  black  product.  We  evaluated 
the  potential  HAP  emission  sources  at 
carbon  black  production  facilities  and 
determined  that  most  HAP  emissions 
occur  from  a  single  point.  This  point  is 
the  process  vent  from  the  main  unit 
filter,  which  includes  the  "tailgas"  from 
the  reactor,  along  with  miscellaneous 
streams  from  other  unit  operations. 

Based  on  the  available  information, 
we  concluded  that  HAP  emissions  from 
storage  vessels,  equipment  leaks,  and 
wastewater  were  not  significant.  In  fact, 
no  HAP  emissions  or  HAP  emission 
controls  were  reported  by  industry  for 
storage  vessels  and  wastewater  at  any 
carbon  black  facility.  Therefore,  we  have 
not  included  storage  vessels  and 
wastewater  streams  as  part  of  the 
affected  source. 

In  smnmary,  we  are  proposing  that 
the  affected  source  for  carbon  black 
production  include  each  carbon 
production  process  unit  located  at  a 
major  source,  including  all  process 
vents  ft-om  the  main  unit  filter,  and 
equipment  (i.e.,  connectors,  pumps, 
valves)  after  the  reactor  that  contains  or 
contacts  HAP  that  are  associated  with 
the  carbon  black  production  process 
unit. 

3.  How  Did  EPA  Determine  the  Basis 
and  Level  of  The  Proposed  NESHAP  for 
Existing  and  New  Sources? 

Eight  companies  operate  22  carbon 
black  production  facilities  in  the  United 
States.  For  a  source  category  with  under 
30  sources,  section  112(d)(3)  of  the  CAA 
directs  that  the  MACT  floor  for  existing 
sources  be  based  on  the  average 
emission  limitation  achieved  by  the  best 
performing  five  sources.  The  MACT 
floor  for  new  sources  in  a  source 


category  is  required  to  reflect  the  level 
of  control  being  achieved  by  the  best 
controlled  similar  soiut:e.  The  term 
"average"  is  not  defined  in  the  CAA.  On 
June  6,  1994  (59  FR  29196),  we 
announced  our  conclusion  that 
Congress  intended  "average,"  as  used  in 
section  112(d)(3),  to  be  the  mean, 
median,  mode,  or  some  other  measure  of 
central  tendency.  We  also  concluded 
that  we  retain  substantial  discretion 
within  the  statutory  ft-amework  to  set 
MACT  floors  at  appropriate  levels,  and 
that  we  construe  the  word  "average"  (as 
used  in  section  112(d)(3))  to  authorize 
us  to  use  any  reasonable  method,  in  a 
particular  factual  context,  of 
determining  the  central  tendency  of  a 
data  set. 

We  chose  the  median  as  the  measure 
of  central  tendency  in  oui  MACT  floor 
analysis  for  process  vents  and 
equipment  after  the  reactor  for  existing 
sources.  We  chose  the  median  because 
the  arithmetic  mean  resulted  in  a  level 
of  control  that  did  not  correspond  to  any 
actual  control  technology.  Using  a 
median  allowed  us  to  select  a  MACT 
floor  level  of  control  that  corresponds  to 
the  level  of  control  represented  by  an 
existing  control  device.  Additionally, 
since  our  MACT  floor  analysis  consisted 
of  data  fi-om  only  22  facilities,  choosing 
the  mode  as  the  measure  of  central 
tendency  did  not  make  sense,  since  the 
mode  is  more  appropriately  used  when 
there  is  a  large  data  set. 

One  decision  that  we  must  make  is 
how  to  "group"  emission  sources  in  the 
MACT  floor  analysis.  We  often  separate 
emission  sources  into  groups  by 
emission  source  type  (e.g.,  tanks, 
process  vents,  fugitive  emission 
sources).  For  the  Carbon  Black 
Production  source  category,  we 
identified  the  process  vent  from  the 
main  unit  filter  as  a  group  for  purposes 
of  determining  MACT. 

For  process  vents  ft-om  the  main  unit 
filter,  we  determined  the  MACT  floor 
for  existing  sources  to  be  a  98-weight- 
percent  HAP  emission  reduction.  This 
floor  level  of  control  represents  the  five 
best  performing  facilities  that  achieved 
the  highest  level  of  emissions 
reductions  and  had  the  lowest  reported 
uncontrolled  (inlet)  total  HAP 
concentrations  (considering  vent  flow 
rate)  for  the  main  unit  filter  process 
vent.  Since  all  combustion  devices  in 
our  database  achieve  a  98-weight- 
percent  HAP  emission  reduction,  we 
based  the  best  controlled  facilities  on 
those  facilities  that  control  the  lowest 
inlet  concentration  streams  (considering 
vent  flow  rate).  We  believe,  based  on 
engineering  judgement,  that  these  low 
uncontrolled  (inlet)  total  HAP 
concentrations  represent  the  most 


difficult  main  unit  filter  process  vent 
emission  streams  to  control  in  the 
Carbon  Black  Production  source 
category. 

For  process  vents  from  the  main  unit 
filter,  we  were  unable  to  identify  a 
method  of  control  in  practice  that  would 
achieve  a  greater  level  of  HAP  emissions 
control  than  the  MACT  floor  levels  for 
existing  sources.  Therefore,  we 
determined  that  the  MACT  floor  for  new 
sources  for  process  vents  from  the  main 
unit  filter  is  the  same  as  the  MACT  floor 
for  existing  soiu-ces  (i.e.,  a  98-weight- 
percent  HAP  emission  reduction). 

For  process  vents  from  the  main  unit 
filter,  we  estimated  and  evaluated  the 
impacts  of  above-the-floor  options  for 
existing  and  new  soiut;es.  We  did  not 
identify  a  viable  above-the-floor  option 
for  process  vents  from  the  main  unit 
filter  for  existing  or  new  sources. 
Therefore,  we  are  proposing  that  MACT 
for  process  vents  from  the  main  unit 
filter  for  existing  and  new  sources  is  the 
level  of  control  represented  by  the 
MACT  floor  (i.e.,  a  98-percent  HAP 
emission  reduction). 

In  oiu-  evaluation  of  control  options 
for  carbon  black  facilities  for  process 
vents  after  the  main  unit  filter,  we 
determined  that  the  MACT  floor  for 
existing  and  new  sources  is  no  control. 
This  floor  level  of  control  represents  the 
five  best  performing  facilities  that 
achieved  the  highest  level  of  emissions 
reductions  and  had  the  lowest  reported 
uncontrolled  (inlet)  total  HAP 
concentrations  (considering  vent  flow 
rate)  for  process  vents  after  the  main 
unit  filter.  Four  of  the  five  facilities  did 
not  indicate  any  air  emissions  control 
after  the  main  unit  filter.  One  facility 
reported  process  modifications  that 
reduce  the  residual  HAP  levels  in  the 
process  after  the  main  unit  filter  by  98 
weight-percent.  Since  this  facility's 
level  of  control  does  not  correspond  to 
a  control  type,  we  determined  that  the 
MACT  floor  for  both  existing  and  new 
soiut:es  was  no  control. 

We  estimated  and  evaluated  the 
impacts  of  above-the-floor  options  for 
process  vents  after  the  main  imit  filter. 
We  evaluated  controlling  process  vents 
after  the  main  unit  filter  to  98  vv^ight- 
percent  as  an  above-the-floor  option.  We 
determined  that  the  cost  effectiveness  of 
this  option  is  unreasonable.  Therefore, 
we  selected  the  MACT  floor  level  of 
control  for  process  vents  located  after 
the  main  imit  filter  process  to  be  MACT 
(i.e.,  no  control). 

In  determining  MACT  for  process 
vents,  we  considered  whether  it  was 
appropriate  to  apply  a  98  weight- 
percent  emission  reduction  requirement 
to  all  process  vents  from  main  unit 
filters.  We  determined  that  for  low- 


concentration  streams  (i.e.,  streams  with 
concentrations  less  than  aroimd  1 ,000 
ppmv),  a  98  weight-percent  reduction 
may  not  be  achievable  for  all  process 
vents  from  the  main  unit  filter. 
Therefore,  we  are  proposing  an 
alternative  to  the  98  weight-percent 
reduction  requirement  for  main  unit 
filter  process  vents  at  existing  and  new 
affected  sources.  This  alternative 
standard  is  a  HAP  or  total  organic 
compound  (TOC)  concentration  limit  of 
20  ppmv  (corrected  to  3  percent  oxygen 
if  a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions), 
which  we  have  determined  is  a 
reasonable  level  achievable  for  low- 
concentration  streams. 

In  determining  MACT  for  process 
vents  from  the  main  imit  filter,  we  also 
selected  a  control  applicability  cutoff  for 
existing  and  new  soiux:es,  below  which 
the  vent  would  not  be  subject  to  control 
requirements.  We  selected  an 
applicability  cutoff  for  existing  and  new 
sources  that  represents  the  lowest  inlet 
concentration  reported  at  one  of  the  best 
controlled  faciUties.  The  proposed 
cutoff  is  260  ppmv. 

The  standards  that  we  are  proposing 
for  process  vents  from  the  main  unit 
filter  in  the  carbon  black  production 
source  category  have  various  forms. 
These  forms  consist  of  a  combination  of 
emission  standards  and  equipment, 
design,  work  practice,  and  operational 
requirements  consistent  with 
requirements  promulgated  for  similar 
emission  points  and  emission 
characteristics.  For  process  vent  streams 
confroUed  by  control  devices  other  than 
a  flare,  we  selected  the  form  of  a 
nimierical  emission  limitation  (a 
weight-percent  reduction  and  a 
concenfration).  This  form  was  chosen 
based  on  the  controls  used  at  carbon 
black  facilities  and  the  data  available  for 
our  MACT  analysis. 

For  vent  streams  controlled  by  a  flare, 
we  selected  a  form  consisting  of 
equipment  and  operating  specifications, 
consistent  with  the  form  for  flare 
requirements  that  we  have  specified  for 
other  industries.  This  is  because  it  is 
very  difficult  to  measure  the  emissions 
from  a  flare  to  determine  its  efficiency. 

4.  How  Did  EPA  Select  the  Compliance, 
Monitoring,  Recordkeeping,  and 
Reporting  Requirements? 

We  selected  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  40  CFR  part  63, 
subparts  SS,  UU,  and  YY  to  demonstrate 
and  dociunent  compliance  with  the 
carbon  black  production  standards.  The 
procedures  and  methods  set  out  in  these 
subparts  are.  where  appropriate,  based 
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on  procedures  and  methods  that  we 
previously  developed  for  use  in 
implementing  standards  for  emission 
point  sources  similar  to  those  being 
proposed  for  the  Carbon  Black 
Production  source  category. 

General  compliance,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  would  apply  across 
source  categories  and  eiffected  emission 
points  are  contained  within  40  CFR  part 
63.  subpart  YY  (i.e.,  §§  63.1108  dirough 
63.1113).  We  specify  the  applicability 
assessment  procedures  necessary  to 
determine  whether  an  emission  point  is 
required  to  apply  controls.  These 
procedures  are  dependent  on  the 
emission  point  for  which  control 
applicability  needs  to  be  assessed  and 
the  form  of  the  applicability  cutoff 
selected  for  an  individual  soiu-ce 
category  (e.g.,  a  HAP  concentration 
cutoff  level,  above  which  control  is 
required). 

We  selected  monitoring  (including 
continuous  monitoring),  recordkeeping, 
and  reporting  requirements  included 
under  common  control  requirement 
subparts  promulgated  for  equipment 
leaks  (40  CFR  part  63,  subpart  UU),  and 
closed  vent  systems,  control  devices, 
recovery  devices  and  routing  to  a  fuel 
gas  system  or  a  process  (40  CFR  part  63, 
subpart  SS).  These  subparts  contain  a 
common  set  of  monitoring, 
recordkeeping  and  reporting 
requirements.  We  established  these 
subparts  to  ensm-e  consistency  of  the  air 
emission  requirements  applied  to 
similar  emission  points  with  pollutant 
streams  containing  gaseous  organic 
HAP.  The  rationale  for  the 
establishment  of  these  subparts  and 
requirements  contained  within  each 
subpart  is  presented  in  the  proposal 
preamble  for  the  soiuce  category 
requirements  previously  promulgated 
.under  40  CFR  part  63,  subpart  YY  (63 
FR  55186-55191). 

The  compliance,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  40  CFR  part  63, 
subparts  SS,  UU,  and  YY,  are 
appropriate  for  demonstrating  and 
documenting  compliance  with  the 
requirements  proposed  for  the  Carbon 
Black  Production  source  category.  This 
is  because  these  requirements  were 
established  for  standards  with  similar 
forms  and  similar  emission  points,  and 
with  pollutant  streams  of  gaseous 
organic  HAP  for  which  we  are  requiring 
MACT  compliance  demonstration  and 
documentation  under  this  proposal. 


D.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

1 .  What  Are  the  Air  Quality  Impacts? 

For  the  Carbon  Black  Production 
source  category,  we  estimate  that  the 
proposed  NESHAP  would  reduce  HAP 
emissions  by  1830  Mg/yr  (2,020  TPY). 
This  is  a  26  percent  reduction  from  the 
total  baseline  HAP  emissions  for  this 
source  category  and  a  95  percent 
reduction  for  those  facilities  that  would 
be  required  to  install  controls  to  meet 
the  standards. 

We  estimate  that  the  proposed 
NESHAP  for  the  Carbon  Black 
Production  source  category  would 
reduce  CO  emissions  by  474,000  Mg/yr 
(522,000  TPY),  VOC  by  16,900  Mg/yr 
(18,600  TPY),  hydrogen  sulfide  (H2S)  by 
10,300  Mg/yr  (11,300  TPY),  and  PM  by 
740  Mg/yr  (820  TPY).  We  estimate  that 
the  proposed  NESHAP  would  increase 
SOx  emissions  by  32,900  Mg/yr  (36,200 
TPY)  and  NOx  by  1,140  Mg/yr  (1,260 
TPY)  as  a  result  of  on-site  combustion 
of  fossil  fuels.  However,  the  air  quality 
benefits  of  the  proposed  NESHAP  (i.e., 
reductions  in  HAP.  CO,  VOC,  and  H2S 
emissions)  outweigh  the  negative 
impacts  associated  with  the  anticipated 
increases  in  emissions  of  SOx  and  NOx. 

2.  What  Are  the  Cost  and  Economic 
Impacts? 

The  total  estimated  capital  cost  of  the 
proposed  NESHAP  for  the  Carbon  Black 
Production  source  category  is  $54.9 
million.  The  total  estimated  annual  cost 
of  the  proposed  NESHAP  is  $10.6 
million.  These  costs  represent  fourth 
quarter  1998  dollars. 

We  prepared  an  economic  impact 
analysis  to  evaluate  the  impacts  these 
proposed  NESHAP  would  have  on  the 
carbon  black  production  market, 
consumers,  and  society.  The  total 
annualized  social  cost  (in  1997  dollars) 
of  the  proposed  NESHAP  to  the  industry 
is  $10.6  million,  which  is  less  than 
0.001  percent  of  total  baseline  revenue 
for  the  affected  sources.  A  screening 
analysis  suggests  only  one  of  the  firms 
affected  by  the  proposed  NESHAP 
would  experience  costs  in  excess  of  1 
percent  of  sales,  and  no  firm  would 
experience  costs  in  excess  of  1.5  percent 
of  sales.  For  this  reason,  we  believe  the 
impact  of  the  proposed  NESHAP  will  be 
minimal.  We  expect  no  facility  closiu^s 
as  a  result  of  the  proposed  NESHAP. 

3.  What  Are  the  Nonair  Health, 
Environmental,  and  Energy  Impacts? 

We  believe  that  there  would  not  be 
significant  adverse  nonair  health, 
environmental  or  energy  impacts 
associated  with  the  proposed  NESHAP 
for  the  Carbon  Black  Production  source 


category.  This  is  supported  by  impacts 
analyses  associated  with  the  application 
of  the  control  and  recovery  devices 
required  imder  the  proposed  NESHAP. 
We  determine  impacts  relative  to  the 
baseline  that  is  set  at  the  level  of  control 
in  absence  of  the  proposed  NESHAP. 

There  are  no  water  pollution  and 
solid  waste  impacts  from  the  use  of  air 
emission  control  devices  in  the  Carbon 
Black  Production  source  category.  An 
increase  in  energy  consumption  will 
result  from  the  use  of  combustion 
control  systems.  We  estimate  that  the 
Carbon  Black  Production  source 
category  will  consiune  an  additional  186 
million  cubic  feet  of  natural  gas  per  year 
to  meet  the  regulatory  requirements  of 
the  proposed  NESHAP.  This  would 
represent  an  increase  in  total  domestic 
natural  gas  consumption  of  less  than  1/ 
100th  of  one  percent. 

E.  Solicitation  of  Comments 

Representatives  of  the  carbon  black 
industry  have  expressed  concern  with 
requirements  in  the  proposed  NESHAP 
to  monitor  for  leaks  from  air  stream 
conveyemce  systems.  Under  40  CFR  part 
63,  subpart  SS,  we  are  requiring  facility 
own^s/operators  to  monitor  for  HAP 
leaks  from  connectors  and  other 
equipment  involved  in  the  conveyance 
of  HAP  containing  air  emission  streams 
required  to  be  controlled  by  the 
proposed  NESHAP. 

Industry  concern  so  far  has  centered 
aroimd  two  issues:  (1)  That  the  large 
amoimt  of  nitrogen  in  carbon  black 
facility  air  streams  may  provide  false 
positive  readings;  and  (2)  that  EPA 
Method  21  (the  required  test  method) 
may  not  detect  the  nonorganic  HAP 
present  in  the  gas  stream  for  a  carbon 
black  facility  and,  therefore,  may  not  be 
an  effective  monitoring  procedure.  We 
are  soliciting  further  industry  comments 
and  data  on  these  two  issues  in  order  to 
more  effectively  address  them  in  the 
final  NESHAP. 

Many  carbon  black  production 
facilities  use  flares  to  control  HAP 
emissions.  The  flares  used  by  the 
industry  are  commonly  called  hydrogen 
flares  due  to  the  presence  of  large 
amounts  of  hydrogen  in  emission 
streams  being  controlled.  On  May  4, 
1998,  we  published  a  direct  final  rule 
(63  FR  24436)  to  add  operating 
requirements  designed  to  ensure  that  a 
98  weight-percent  destruction  of  organic 
HAP  and  VOC  is  achieved  by  hydrogen 
flares.  We  are  aware  that  some  members 
of  the  carbon  black  industry  use  flare 
designs  that  differ  from  the  flare  type 
used  to  establish  our  ciurent 
requirements  for  hydrogen  flares.  While 
some  industry  flares  may  not  meet  our 
current  operating  procedures,  they 


might  meet  the  required  98  weight- 
percent  level  required  by  the  proposed 
NESHAP. 

We  are  soliciting  test  data  collected  by 
industry'  that  would  show  that  flare 
types  used  by  the  carbon  black  industry 
achieve  98  weight-percent  control.  If  we 
determine  the  data  submitted  to  be 
adequate,  a  revision  to  the  hydrogen 
flare  requirements  could  be 
promulgated.  This  revision  potentially 
would  allow  the  use  of  certain  flares 
meeting  the  required  destruction 
efficiency,  yet  operating  outside  of  the 
parameters  we  established  in  the  May  4, 
1998,  Federal  Register  notice  to  be  used 
to  meet  the  requirements  of  the 
proposed  NESHAP. 

rV.  Ethylene  Production 

A.  Introduction 

1 .  What  Are  the  Primary  Soiut;es  of 
Emissions  and  What  Are  the  Emissions? 

The  following  emission  types  (i.e., 
emission  points)  are  the  primary  sources 
of  emissions  being  covered  by  the 
proposed  NESHAP:  Equipment 
(including  pumps,  compressors, 
pressure  relief  devices,  valves,  and 
connectors);  storage  vessels;  transfer 
racks;  process  vents;  heat  exchange 
systems;  and  waste  operations.  We 
address  pyrolysis  furnaces  and  decoking 
operations,  but  there  are  no  specific 
control  requirements  for  these  two 
emission  types. 

A  variety  of  HAP  are  emitted  during 
the  ethylene  manufacturing  process. 
The  HAP  emitted  by  the  facilities 
covered  by  the  proposed  NESHAP 
include  benzene,  1,3  butadiene,  toluene, 
naphthalene,  hexane,  and  xylene.  The 
proposed  standards  regulate  emissions 
of  these  compounds,  as  well  as  other 
incidental  organic  HAP  that  are  emitted 
during  the  manufacture  of  ethylene. 

2.  What  Are  the  Health  Effects 
Associated  With  the  HAP  Emitted? 

The  data  available  to  us  indicate  that 
the  primary  HAP  emitted  by  ethylene 
manufacturing  are  benzene  and  1,3 
butadiene.  Emissions  of  benzene  and  1.3 
butadiene  are  more  than  80  percent  of 
the  total  HAP  emissions  from  the 
manufacture  of  ethylene/propylene.  The 
HAP  that  would  be  controlled  with 
today's  proposed  NESHAP  are 
associated  with  a  variety  of  adverse 
health  effects. 

Benzene.  Acute  (short-term)  exposure 
to  benzene  in  air  can  cause  dizziness, 
headaches,  and  unconsciousness. 
Exposure  to  high  levels  of  benzene  can 
result  in  death.  Lower  concentrations 
may  irritate  the  skin,  eyes,  and  limgs. 
Chronic  (long-term)  exposure  to 
benzene  in  occupational  settings  has 


caused  various  disorders  in  the  blood, 
including  reduced  numbers  of  red  blood 
cells  and  aplastic  anemia.  Increased 
incidence  of  leukemia  (cancer  of  the 
tissues  that  form  white  blood  cells)  has 
been  observed  in  workers  exposed  to 
benzene.  The  EPA  has  classified 
benzene  as  a  Group  A,  known  human 
carcinogen. 

1,3  butadiene.  Acute  inhalation  of  1,3 
butadiene  results  in  irritation  of  the 
eyes,  nasal  passages,  throat,  and  lungs, 
and  causes  neurological  effects  such  as 
blurred  vision,  fatigue,  headache,  and 
vertigo.  Epidemiological  studies  have 
reported  a  possible  association  between 
chronic  1,3  butadiene  exposure  and 
cardiovascular  diseases.  Animal  studies 
have  reported  the  development  of 
ttunors  following  inhalation  exposure  to 
1,3  butadiene.  The  EPA  has  classified 
1,3  butadiene  as  a  Group  B2,  probable 
hmnan  carcinogen. 

The  effects  of  these  HAP  vary  in 
severity  based  on  the  level  and  length  of 
exposure  and  are  influenced  by  soiure- 
specific  characteristics  such  as  emission 
rates  and  local  meteorological 
conditions.  Health  impacts  are  also 
dependent  on  multiple  factors  that 
affect  human  variability  such  as 
genetics,  age,  health  status  (e.g., 
presence  of  pre-existing  disease),  and 
lifestyle.  To  the  extent  the  adverse 
effects  do  occur,  the  proposed  NESHAP 
will  substantially  reduce  emissions  and 
exposures  to  the  level  achievable  with 
MACT.  The  seriousness  of  risks 
remaining  after  impositions  of  the  final 
MACT  standards  will  be  examined  at  a 
later  date,  as  provided  for  imder  section 
112(f)  of  die  CAA. 

B.  Summary  of  Proposed  Standards  for 
Ethylene  Production 

1.  What  Is  the  Source  Category  To  Be 
Regulated? 

There  are  37  ethylene  production 
plants  operating  in  the  United  States. 
We  estimate  that  30  or  more  facilities 
are  major  sources.  The  proposed 
NESHAP  apply  to  all  major  sources  that 
produce  ethylene.  Final  determination 
of  major  soiux:e  status  occurs  as  part  of 
the  compliance  determination  process 
undertaken  by  each  individual  source. 
Area  soiurces  are  not  subject  to  the 
proposed  NESHAP. 

Tne  Ethylene  Production  source 
category  includes  any  facility  which 
manufactures  ethylene  as  a  primary 
product  or  an  intermediate  product. 
Ethylene  is  produced  by  either  a 
pyrolysis  process  (hydrocarbons 
subjected  to  high  temperatures  in  the 
presence  of  steam)  or  by  separation  from 
a  petrolemn  refining  stream.  The 
ethylene  production  process  includes 


the  separation  of  ethylene  from 
associated  streams  such  as  product 
made  from  compounds  composed  of 
four  carbon  atoms  (C4),  pyrolysis 
gasoline,  and  pyrolysis  fuel  oil.  The 
ethylene  production  process  does  not 
include  the  manufactiu^  of  synthetic 
organic  chemicals,  such  as  the 
production  of  butadiene  fix)m  the  C4 
stream  and  aromatics  from  pyrolysis 
gasoline.  Propylene  is  often  produced  as 
a  product  during  the  ethylene 
production  process,  but  the  separation 
of  propylene  from  a  refinery  gas  stream 
does  not  in  itself  cause  the  process  unit 
or  the  equipment  used  for  the  separation 
to  be  included  in  this  source  category. 

In  addition  to  ethylene  and 
propylene,  other  products  from  an 
ethylene  manufactiuing  process  unit 
(EMPU)  may  include,  but  are  not 
limited  to:  (1)  Hydrogen  and  methane 
containing  streams,  (2)  ethane  and 
propane  streams,  (3)  mixed  C4+ 
pyrolysis  products.  (4)  pyrolysis  fuel  oil, 
and  (5)  specialty  products  such  as 
acetylene  and  methylacetylene- 
propadiene.  For  purposes  of  discussion 
in  this  preamble,  the  term  ethylene  will 
be  used  to  describe  the  source  category 
and  the  associated  process  unit 
equipment  even  though  other  products, 
such  as  propylene,  may  be  produced  in 
addition  to  and  in  greater  or  lesser 
quantities  than  ethylene. 

2.  What  Is  the  Affected  Source? 

We  have  defined  the  affected  source 
to  include  each  EMPU,  along  with 
associated  process  equipment 
(including  storage  vessels,  process 
vents,  transfer  racks,  waste  streams, 
piping,  and  heat  exchange  systems) 
located  at  a  plant  site  that  is  a  major 
source  as  defined  in  section  112(a)  of 
the  CAA.  The  affected  soiut;e  does  not 
include  associated  equipment  that  does 
not  contain  HAP,  stormwater  bom 
segregated  sewers,  water  from 
firefighting  and  deluge  systems  in 
segregated  sewers,  water  frt)m  testing 
deluge  systems,  water  from  safety 
showers,  spills,  storage  vessels  and 
transfer  racks  that  contain  organic  HAP 
as  impurities,  or  vapor  balancing 
transfer  equipment.  We  define  EMPU  as 
a  process  imit  specifically  utilized  for 
the  production  of  ethylene/propylene 
including  all  separation  and  purification 
processes.  The  affected  source  does  not 
include  pieces  of  equipment  ciurently 
included  in  other  source  categories. 

3.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Other  Standards? 

The  following  discussion  briefly 
summarizes  the  proposed  control 
requirements  for  the  affected  emission 
types. 
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a.  Equipment  leaks.  The  equipment 
leak  emission  type  represents  emissions 
from  specific  components  within  the 
ethylene  manufacturing  process.  These 
components  include  pumps, 
compressors,  pressure  relief  devices,  gas 
valves,  light  liquid  valves,  heavy  liquid 
valves,  and  connectors.  For  equipment 
containing  or  contacting  HAP  in 
amounts  of  5  percent  or  greater,  HAP 
emissions  are  required  to  be  controlled 
through  the  implementation  of  LDAR 
program  for  affected  equipment. 
Monitoring  frequency  is  based  on  the 
percent  of  leaking  equipment. 
Requfrements  are  the  same  for  both 
existing  and  new  sources. 

b.  Process  vents.  For  process  vents 
from  continuous  unit  operations  having 
an  average  flow  rate  greater  than  or 
equal  to  0.008  standard  cubic  meters  per 
minute  (scmm)  and  an  average  HAP 
concentration  of  30  ppmv  or  greater, 
HAP  emissions  are  required  to  be 
controlled  by  routing  emissions  through 
a  closed  vent  system  to  one  of  the 
following:  (1)  A  flare,  or  (2)  an  enclosed 
combustion  device  that  reduces  HAP 
emissions  by  98  weight-percent  or  to  a 
concentration  of  20  ppmv  (corrected  to 

3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 
combustion  air  is  used  to  combust  the 
emissions).  Recovery  devices  can  be 
used  in  certain  situations  to  meet  the  98 
weight-percent  reduction  or  20  ppmv 
requirement.  Requirements  are  the  same 
for  both  existing  and  new  sources. 

c.  Storage  Vessels.  For  storage  vessels 
storing  liquid  containing  HAP  and 
having  a  vapor  pressure  greater  than  or 
equal  to  3.4  kilopascals  (0.5  pounds  per 
square  inch  absolute  (psia))  but  less 
than  76.6  kilopascals  (11.1  psia), 
requirements  are  based  on  capacity.  For 
storage  vessels  with  capacity  greater 
than  4  cubic  meters  (1,000  gallons)  but 
less  than  95  cubic  meters  (25,000 
gallons).  HAP  emissions  are  required  to 
be  controlled  by  filling  the  vessel 
through  a  submerged  pipe  or  by 
complying  with  the  requirements  for 
storage  vessels  with  capacities  greater 
than  or  equal  to  95  cubic  meters  (25,000 
gallons).  For  storage  vessels  with 
capacity  of  95  cubic  meters  (25,000 
gallons)  or  more,  HAP  emissions  are 
required  to  be  controlled  by  equipping 
the  vessel  with  an  internal  floating  roof 
or  external  floating  roof  with  seals  and 
controlled  fittings  or  by  routing 
emissions  through  a  closed  vent  system 
to  a  flare,  a  fuel  gas  system  or  process, 
or  a  control  device  that  reduces  HAP 
emissions  by  95  weight-percent.  Vessels 
storing  materials  with  vapor  pressures 
of  1 1  psia  or  greater  must  be  equipped 
with  a  closed  vent  system  routed  to  a 
flare  or  control  device  that  reduces  HAP 


emissions  by  95  weight-percent. 
Requirements  are  the  same  for  both 
existing  and  new  sources. 

d.  Transfer  Racks.  For  transfer  racks 
loading  76  cubic  meters  (20,000  gallons) 
or  more  per  day  of  HAP-containing 
material  (averaged  over  any  consecutive 
30-day  period)  and  having  a  vapor 
pressure  greater  than  or  equal  to  3.4 
kilopascals  (0.5  psia),  HAP  emissions 
are  required  to  be  controlled  by 
equipping  the  tremsfer  rack  with  one  of 
the  following:  (1)  A  closed  vent  system 
designed  to  collect  the  regulated 
material  displaced  during  loading  and 
route  it  to  a  flare  or  other  control  device 
that  reduces  HAP  emissions  by  98 
weight-percent  or  to  a  concentration  of 
20  ppmv  (corrected  to  3  percent  oxygen 
if  a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions),  or 
(2)  process  piping  designed  to  collect 
the  regulated  material  displaced  during 
loading  and  route  it  to  a  process,  a  fuel 
gas  system,  or  a  vapor  balance  system. 
Requirements  are  the  same  for  both 
existing  and  new  sources. 

e.  Heat  Exchange  Systems.  The  HAP 
emissions  from  heat  exchange  systems 
occur  when  a  leak  in  a  heat  exchanger 
allows  HAP  to  be  introduced  to  the 
cooling  water  and  released  when  the 
cooling  water  is  exposed  to  the 
atmosphere.  The  HAP  emissions  are 
required  to  be  controlled  by 
implementing  procedures  to  monitor 
cooling  water  and  repair  equipment 
upon  detection  of  a  leak.  Cooling  water 
is  monitored  monthly  for  heat  exchange 
systems  at  existing  sources  and  weekly 
for  heat  exchange  systems  at  new 
sources. 

f.  Waste  Operations.  To  control 
emissions  from  waste  streams,  HAP  in 
the  stream  must  be  reduced  by  99 
weight-percent  or  to  10  ppmv.  The  HAP 
reduction  of  99  weight-percent  must  be 
achieved  using  suppression  followed  by 
steam  stripping,  biotreatment,  or  other 
treatment  processes.  Vents  from  steam 
strippers  and  other  waste  management 
or  treatment  units  are  required  to  be 
controlled  by  a  control  device  achieving 
98  weight-percent  emission  reduction  or 
20  ppmv  (corrected  to  3  percent  oxygen 
if  a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions)  at 
the  outlet  of  the  control  device.  The 
term  "waste"  includes  wastewater 
streams.  This  term  is  used  because  the 
proposed  40  CFR  part  63,  subpart  XX, 
references  the  Benzene  Waste 
Operations  NESHAP  (BWON)  for 
controlling  emissions  from  wastes 
(including  wastewater).  Requirements 
are  the  same  for  both  existing  and  new 
sources. 


As  discussed  later  in  this  preamble, 
the  requfrements  for  waste  operations 
are  based  on  the  BWON.  The  BWON 
includes  three  compliance  options  in 
addition  to  the  standard  requirements. 
These  compliance  options  are  not 
included  in  the  requirements  for 
ethylene  production  sources.  The 
BWON  compliance  options  set  limits 
based  on  a  total  annual  benzene  (TAB) 
quantity.  Because  the  requirements  for 
ethylene  production  sources  are  for 
controlling  HAP  emissions, 
requirements  including  a  TAB  quantity 
would  not  be  appropriate.  We  do  not 
have  adequate  data  to  convert  the  TAB 
limits  into  HAP  emission  limits. 
Additionally,  calculation  of  such  a 
quantity  is  a  complicated  and  time- 
consuming  process.  In  complying  with 
the  BWON,  a  TAB  quantity  is  calculated 
regardless  of  the  compliance  option 
selected  because  a  TAB  quantity  is  used 
to  determine  overall  applicability  of  the 
BWON.  No  such  quantity  is  needed  for 
the  ethylene  production  waste 
requirements  because  they  apply  to  all 
ethylene  production  sources  located  at 
major  sources.  Excluding  the 
compliance  options  simplifies  the 
requirements  for  ethylene  production 
soiuces  by  not  requiring  a  TAB  or  a 
HAP-based  quantity  to  be  calculated. 

4.  What  Are  the  Testing,  Monitoring, 
Inspection,  Recordkeeping  and 
Reporting  Requirements? 

The  testing,  monitoring,  inspection, 
recordkeeping,  and  reporting 
requirements  specified  in  the  proposed 
NESHAP  are  used  to  assure  and 
document  compliance  with  the 
standards.  The  testing,  monitoring, 
inspection,  recordkeeping,  and 
reporting  requirements  included  in  the 
proposed  NESHAP  are  based  on  such 
requirements  that  we  previously 
developed  for  sources  similar  to  those 
for  which  standards  are  being  proposed 
today.  The  testing,  monitoring, 
inspection,  recordkeeping,  and 
reporting  requirements  for  each 
emission  type  are  based  on  those  in  the 
Petroleum  Refineries  NESHAP,  the 
BWON,  the  HON,  and/or  other  rules  as 
appropriate.  These  testing,  monitoring, 
inspection,  recordkeeping,  and 
reporting  requirements  are  the  same  as 
the  generic  standards  for  storage  vessels 
(40  CFR  part  63,  subpart  WW); 
equipment  leaks  (40  CFR  part  63, 
subparts  TT  and  UU);  and  process  vents 
(40  CFR  part  63,  subpart  SS). 

As  discussed  later  in  this  preamble, 
the  proposed  40  CFR  part  63,  subpart 
XX,  specifies  that  monitoring  of  HAP 
concentration  in  waste  streams  after 
treatment  or  process  parameters  that 
indicate  proper  operation  of  treatment 


systems  must  be  conducted 
continuously.  Facilities  that  currently 
perform  concentration  monitoring  of 
waste  streams  do  so  on  a  monthly  basis 
as  requfred  by  the  BWON.  We  do  not 
believe  that  monthly  concentration 
monitoring  is  sufficient  to  ensure 
continuous  compliance.  Rules 
developed  imder  section  112  of  the  CAA 
include  monitoring  strategies  that 
incorporate  the  concepts  of  enhanced 
monitoring  that  were  established  in 
section  114(a)(3)  of  the  CAA.  This 
approach  is  designed  to  ensiure  that 
monitoring  procedures  developed  for 
section  112  standards  provide  data  that 
can  be  used  to  determine  compliance 
with  applicable  standards,  including 
emission  standards  on  a  continual  basis. 
Since  the  waste  requirements  of  the 
proposed  40  CFR  part  63,  subpart  XX, 
primarily  refer  to  provisions  in  40  CFR 
part  61,  subpart  FF,  that  were  developed 
prior  to  the  CAA  Amendments,  the 
provisions  do  not  ensure  that 
monitoring  data  are  available  to  prove 
compliance  on  a  continual  basis  in  all 
cases.  Therefore,  today's  proposal 
requires  either  continuous  monitoring  of 
HAP  concentration  of  the  waste  stream 
exiting  the  treatment  process  or 
continuous  monitoring  of  process 
parameters  for  the  waste  treatment 
process/unit  that  would  indicate  proper 
system  operation.  Facilities  that  comply 
with  the  monitoring  requirements  of  the 
proposed  40  CFR  part  63,  subpart  XX, 
are  not  required  to  comply  with  the 
monitoring  requfrements  of  the  BWON. 

5.  What  Are  the  Startup,  Shutdown,  and 
Malfunction  Requirements? 

The  startup,  shutdown,  and 
malfunction  requirements  included  in 
the  proposed  NESHAP  are,  where 
appropriate,  based  on  startup, 
shutdown,  and  malfunction 
requirements  developed  for  the  part  63 
General  Provisions  and  previously 
incorporated  in  40  CFR  part  63,  subpart 
YY.  Subpart  YY  requires  that 
minimization  of  emissions  from  startup, 
shutdown,  and  malfunctions  be 
addressed  in  a  startup,  shutdown,  and 
malfunction  plan.  The  plan  must  also 
establish  reporting  and  recordkeeping  of 
such  events.  The  existing  startup, 
shutdown,  and  malfunction 
requirements  have  been  reviewed  and 
were  determined  to  be  appropriate  for 
ethylene  production  sources. 

Also,  diu"ing  development  of  the 
proposed  NESHAP,  we  determined  that 
decoking  is  a  shutdown  activity  and 
will  be  addressed  through  a  facility's 
startup,  shutdown,  and  malfunction 
plan.  The  decoking  process  is  similar  to 
other  shutdown  activities  as  defined  in 
subpart  YY.  Including  decoking  in  a 


facility's  startup,  shutdown,  and 
malfunction  plan  will  require  owners 
and  operators  of  an  EMPU-4o  include 
procediu-es  for  decoking  that  will 
minimize  emissions.  By  including 
decoking  as  a  shutdown  activity,  owners 
and  operators  will  be  afforded  flexibility 
in  addressing  decoking  emissions  while 
ensuring  that  they  will  be  minimized. 

6.  How  Are  the  Proposed  NESHAP 
Related  to  Other  Rules? 

We  recognize  that  the  potential  exists 
for  regidatory  overlap  between  the 
proposed  NESHAP  and  other  rules 
previously  developed  imder  the  CAA. 
Therefore,  we  have  clarified  the 
applicability  of  40  CFR  part  63,  subpart 
YY,  as  it  relates  to  other  40  CFR  parts 
60,  61,  and  63  rules  that  apply  to 
ethylene  production  sources  in  the 
general  applicability  section  of  the 
proposed  NESHAP  (§63.1100).  Areas  of 
overlap  may  occur  with  other  NESHAP 
applicable  to  storage  vessels,  process 
vents,  transfer  operations,  and 
equipment  leaks,  such  as  40  CFR  part 
60,  subparts  Ka,  Kb,  W,  NNN,  and  RRR; 
40  CFR  part  61,  subpart  V;  and  40  CFR 
part  63,  subpart  G. 

The  requirements  for  equipment 
leaks,  storage  vessels,  process  vents,  and 
transfer  racks  are  similar  to  the 
requirements  for  these  emission  types 
under  both  the  HON  and  the  Petroleum 
Refineries  NESHAP.  Thus,  we  expect 
that  most  ethylene  manufacturing 
facilities  are  currently  implementing 
many  of  the  proposed  requirements  for 
a  process  unit  at  the  plant  site,  which 
will  lessen  the  biu-den  to  owners  and 
operators.  In  addition,  the  proposed 
monitoring,  recordkeeping,  reporting, 
and  testing  requirements  are  also  similar 
to  those  required  by  the  HON  and  the 
Petroleum  Refineries  NESHAP. 

Further,  the  proposed  NESHAP 
reference  several  other  subparts  which 
have  established  requfrements  for 
equipment  leaks,  storage  vessels, 
process  vents,  and  waste  operations.  We 
made  the  decision  to  reference  other 
subparts  in  order  to  expedite  the 
rulemaking  process  and  to  encourage 
standardization  of  requirements  for 
facilities  subject  to  numerous  NESHAP. 
It  is  not  our  intent  to  broadly  apply 
standards  that  have  been  promulgated 
previously  by  the  Agency  without 
thorough  consideration  of  the 
appropriateness  of  such  an  approach. 
We  determined  the  appropriate 
standards  for  each  emission  type  at 
ethylene  manufacturing  facilities  prior 
to  making  the  decision  to  reference 
other  subparts  for  emission  control 
standards. 


C.  Rationale  for  Selecting  the  Proposed 
Standards  for  Ethylene  Production 

1.  How  Did  EPA  Select  the  Source 
Category? 

In  the  early  listing  of  source 
categories,  we  intended  to  regulate 
ethylene  processes  with  the  SOCMI.  We 
did  not  do  this  because  we  had 
insufficient  data  to  support  that 
ethylene  processes  and  SOCMI 
processes  were  similar  sources  for 
MACT  determination.  The  ethylene 
processes  were,  therefore,  specifically 
not  covered  by  NESHAP  for  the  SOCMI 
source  category  (HON).  Consequently, 
we  listed  ethylene  processes  as  a 
separate  category  of  major  sources  of 
HAP  on  June  4,  1996  (61  FR  28197). 

2.  How  Did  EPA  Select  the  Affected 
Source? 

We  determined  the  affected  source  by 
first  recognizing  that  ethylene 
manufacturing  processes  generally  exist 
as  a  follow-on  chemical  process  to 
petroleum  refining  and  as  a  precursor  to 
the  production  of  other  chemicals,  most 
of  them  SOCMI  chemicals.  Concerned 
about  overlap,  we  considered  the 
combination  of  equipment  used  in  the 
manufacture  of  ethylene,  and  the 
associated  by-products  and  co-products, 
as  the  subject  of  this  proposal,  from  the 
point  at  which  feed  stocks  from  refinery 
processes  are  received  by  an  EMPU  to 
the  point  where  chemical  product 
streams  are  either  received  by  a  unit 
covered  by  another  MACT  standard,  like 
the  HON,  or  leave  the  manufacturing 
site  as  product  or  waste.  Not  all  streams 
in  the  affected  source  contain  HAP,  and 
the  primary  products  of  the  EMPU  are 
typically  ethylene  and  propylene, 
neither  of  which  are  HAP.  Hence,  not  all 
streams  required  control,  only  those 
containing  HAP.  To  simplify  the  process 
of  determining  where  to  apply  controls, 
the  following  emission  types  [i.e., 
emission  points)  were  identified  as  the 
sources  of  emissions  within  the  EMPU: 
Equipment  (including  pumps, 
compressors,  pressure  relief  devices, 
valves,  and  connectors);  storage  vessels; 
transfer  racks;  process  vents;  heat 
exchange  systems;  and  waste 
operations.  We  also  identified  pyrolysis 
furnaces  and  decoking  operations,  but 
there  are  no  specific  control 
requirements  for  these  two  emission 
types. 

3.  How  Did  EPA  Determine  the  Basis 
and  Level  of  the  Proposed  NESHAP  for 
Existing  and  New  Sources? 

We  are  aware  of  36  existing  facilities 
in  this  source  category,  31  of  which  are 
located  in  just  two  States,  Texas  and 
Louisiana.  Although  we  surveyed  only 
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1 1  of  the  facilities  in  Texas  and 
Louisiana,  the  MACT  levels  of  control 
were  relatively  predictable  and  largely 
driven  by  existing  State  programs. 

For  this  soiu-ce  category,  the  selection 
of  the  best  performing  facilities  upon 
which  to  determine  the  MACT  floor 
used  a  point  value  approach,  whereby 
the  floor  decisions  were  driven  by  the 
facilities  that  have  the  best  LDAR 
program  for  equipment  leaks.  The 
information  we  collected  indicates  that 
equipment  leaks  are  the  largest  source  of 
HAP  emissions  at  ethylene  affected 
sources. 

To  determine  the  existing  MACT  floor 
using  the  point  value  approach,  it  was 
necessary  to  determine  the  emission 
limitations  achieved  by  the  best 
performing  12  percent  of  soiuces  (i.e., 
five  facilities)  in  the  ethylene 
manufacturing  industry.  The  five  best 
performing  facilities  were  determined 
on  a  facilitywide  basis.  For  each 
emission  type  (equipment  leaks,  storage 
vessels,  waste  operations,  heat  exchange 
systems,  process  vents,  and  transfer 
racks),  information  on  the  control 
devices  and  emission  reduction 
techniques  in  place  at  each  facility  was 
used  to  identify  the  most  controlled 
sources.  A  "point  system"  was  used  to 
rank  the  facilities  in  order  of  most  to 
least  controlled.  Facilities  received 
points  for  each  emission  type  for  which 
they  were  among  the  best  controlled. 
The  points  received  for  an  emission 
type  were  weighted  based  on  the 
relative  contribution  to  total  emissions 
to  reflect  the  impact  that  control  of  the 
emission  type  has  on  the  total  emissions 
from  a  facility.  All  points  for  a  facility 
were  totaled.  The  facilities  with  the  five 
highest  point  totals  are  considered  to  be 
the  best  performing  overeill  soiu-ces. 

After  we  identified  the  top  five 
performing  sources,  we  used  the 
information  on  the  emission  reduction 
techniques  and  control  devices  in  place 
at  those  facilities  to  determine  the 
"average"  emission  limitation  achieved 
for  each  emission  type.  For  each 
emission  type,  the  five  best  performing 
facilities  were  ranked,  in  order  of 
emission  limitation  achieved.  The 
MACT  floor  for  existing  sources  is  the 
emission  limitation  achieved  by  the 
median  facility.  For  EMPU  emission 
types,  determining  the  median 
reduction  achieved,  rather  than  the 
arithmetic  mean,  was  found  to  be  the 
most  appropriate  approach,  since  the 
median  is  associated  with  specific 
control  technologies.  The  MACT  floor 
for  new  sources  is  the  emission 
limitation  achieved  by  the  best 
performing  facility. 

Although  the  five  best  performing 
facilities  were  determined  on  a 


facilitywide  basis,  it  is  important  to  note 
that  this  analysis  does  not  result  in  a 
facilitywide  level  of  emission  reduction 
that  is  being  achieved  by  the  best 
performing  sources.  Adequate 
information,  specifically  data  on 
emissions  before  control  techniques  are 
applied,  is  not  available  to  estimate 
facilitywide  emissions  reductions.  It  is 
unlikely  that  an  accurate  measure  of  the 
emission  limitations  achieved  could  be 
made.  It  is  even  less  likely  that  such  a 
limit  could  be  used  as  the  basis  for  a 
rule.  Typically,  MACT  rules  refer  to  a 
control  device  or  practice  as  the  basis  of 
the  standards  because  the  MACT  floor 
and  MACT  must  be  technically 
achievable.  This  would  not  be  possible 
if  an  estimated  faciUtywide  emission 
reduction  was  used  as  the  basis  for  the 
standards.  Additional  information  on 
selection  of  the  five  best  performing 
facilities  and  documentation  on  the 
MACT  floor  methodology  and 
determination  of  MACT  is  included  in 
Docket  No.  A-98-22. 

As  a  check  against  whether  we  had 
properly  identified  the  appropriate 
MACT  floor  level  of  control  for  the  other 
HAP  emission  source  types  (i.e.,  storage 
vessels,  process  vents,  wastewaters, 
cooling  water,  and  furnaces),  we  then 
independently  evaluated  the  best  level 
of  performance  for  each  emission  type. 
In  other  words,  we  performed  a  cursory 
analysis  using  the  "plank-type" 
approach  in  determining  the  floor  for 
these  other  emission  types,  as  described 
in  the  preamble  of  the  HON  (59  FR 
19402,  April  22,  1994).  We  did  not  need 
to  reevaluate  equipment  leak  best 
performers  since  our  point  value 
approach  already  emphasized  best 
performing  LDAR  programs. 

To  further  verify  that  we  had  made 
the  right  floor  selections,  we  visited  the 
Texas  Natural  Resources  Conservation 
Commission  to  review  the  permits  for 
the  facilities  in  Texas  and  were  able  to 
confirm  that  the  Texas  faciUties  among 
the  1 1  surveyed  are  the  best  performing 
facilities  in  Texas.  We  also  found  that 
the  levels  of  controls  for  all  of  these 
emission  source  types  were  a  function 
of  compliance  with  either  Texas  or 
Louisiana  permit  conditions,  NSPS  for 
Air  Oxidation  and/or  SOCMI 
Distillation  (40  CFR  part  60,  subparts  III 
and  NNN),  or  the  Benzene  Waste 
NESHAP  (40  CFR  part  61,  subpart  FF). 
Since  the  best  performing  som-ces 
within  each  emission  source  type  that 
we  identified  through  the  point  value 
approach  were  the  sources  complying 
with  the  most  stringent  applicable  State 
or  Federal  requirements,  we  concluded 
that  we  would  arrive  at  the  same  MACT 
floor  level  of  control  for  each  emission 
soiu-ce  type  through  either  the  point 


value  approach  or  through  the  "plank- 
type"  approach.  A  detailed  discussion 
of  the  determination  of  the  MACT  floor 
and  MACT  for  each  emission  type 
follows. 

a.  Process  Vents.  To  establish  the 
MACT  floor  for  process  vents,  we 
determined  both  the  level  of  control 
required  and  the  vents  to  which  control 
must  be  applied.  All  vents  at  the  best 
performing  facilities  are  being 
controlled  using  a  flare  or  other 
combustion  device.  It  is  generally 
accepted  that  combustion  devices 
achieve  a  98  weight-percent  reduction 
in  HAP  emissions;  therefore,  this  is  the 
MACT  floor  level  of  control  for  both 
new  and  existing  sources. 

Only  two  of  the  best  performing 
facilities  reported  having  any  process 
vents,  and  the  volumetric  flow  rates  and 
HAP  concentrations  of  the  vents  are  not 
known.  The  information  available  was 
supplemented  with  information  from 
the  regulations  and  the  permit  condition 
with  which  the  two  facilities  are 
complying  in  order  to  determine  the 
applicability  criteria  for  control.  These 
requirements  include:  Texas  regulation 
30  Texas  Air  Control  (TAC)  Chapter  115 
Subchapter  B;  40  CFR  part  60,  subparts 
NNN  and  RRR.  These  regulations  and 
the  applicable  permit  condition  all 
require  the  same  level  of  control: 
Reduction  of  organic  compounds  by  98 
weight-percent  or  to  a  concentration  of 
20  ppmv.  The  only  differences  in  the 
applicable  requirements  are  the  cutoffs 
for  determining  whether  control  is 
required. 

Both  facilities  that  reported  having 
vents  are  subject  to  the  Texas  regulation, 
whereas  only  one  facility  is  subject  to 
the  requirements  of  40  CFR  part  60, 
subparts  NNN  and  RRR.  Therefore,  the 
requirements  of  the  Texas  regulation  are 
considered  to  represent  the  median 
level  of  control.  The  Texas  regulation 
provides  both  a  VOC  concentration  and 
flow  rate  cutoff  for  vents  that  must  be 
controlled.  The  regidation  requires  that 
vents  with  a  flow  rate  greater  than  or 
equal  to  0.011  scmm  and  a  VOC 
concentration  greater  than  or  equal  to 
500  ppmv  must  be  controlled.  Based  on 
vent  composition  data  provided  by  the 
surveyed  facilities,  approximately  10 
percent  of  the  VOC  in  process  vent 
streams  are  HAP.  Thus,  we  determined 
that  the  MACT  floor  for  existing  sources 
is  to  control  process  vents  with  a  flow 
rate  greater  than  or  equal  to  0.011  scmm 
and  a  HAP  concentration  greater  than  or 
equal  to  50  ppmv  by  reducing  HAP 
emissions  by  98  weight-percent  or  to  a 
concentration  of  20  ppmv  (corrected  to 
3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 


combustion  air  is  used  to  combust  the 
emissions). 

For  new  soiux:es,  the  most  stringent 
applicable  regulation  is  the  basis  for  the 
control  applicability  cutoffs.  Subpart 
NNN  requires  vents  with  a  flow  rate 
greater  than  or  equal  to  0.008  scmm  to 
be  controlled.  Subpart  NNN  of  40  CFR 
part  63  does  not  specify  a  concentration 
cutoff,  but  analysis  of  vents  that  are 
required  to  be  controlled  based  on  the 
total  resource  effectiveness  index 
indicated  that  vents  with  TOC 
concentrations  less  than  300  ppmv  are 
not  likely  to  be  required  to  be  controlled 
(see  the  memorandmn  "Process  Vent 
Applicability  Criteria"  in  the 
Consolidated  Federal  Air  Rule  Docket 
A-96-01  for  a  discussion  of  this 
analysis).  Because  it  is  assmned  that 
TOC  content  is  approximately  equal  to 
VOC  content  for  ethylene  vents  and  that 
10  percent  of  the  VOC  in  these  process 
vent  streams  are  HAP,  the  MACT  floor 
for  new  sources  is  to  control  process 
vents  with  a  HAP  concentration  greater 
them  or  equal  to  30  ppmv  and  a  flow  rate 
greater  than  or  equal  to  0.008  scmm  by 
reducing  HAP  emissions  by  98  weight- 
percent  or  to  a  concentration  of  20 
ppmv  (corrected  to  3  percent  oxygen  if 
a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions). 

More  stringent  applicability  cutoffs 
for  control  of  process  vents  were 
considered  in  identifying  above-the- 
floor  options  for  both  new  and  existing 
sources.  One  option  more  stringent  than 
the  MACT  floor  for  new  soiuces  is  to    • 
lower  the  flow  rate  control  appUcability 
criteria  to  0.005  scmm  as  used  in  the 
HON.  This  cutoff  is  not  significantly 
different  than  the  new  soiuce  MACT 
floor  cutoff.  Considering  that  there  are 
so  few  process  vents  at  ethylene 
manufacturing  facilities,  it  is  imlikely 
that  many  additional  vents  would  be 
controlled  or  that  additional  emissions 
reductions  would  be  achieved  by 
lowering  the  cutoff.  Therefore,  the 
applicability  criteria  for  the  new  source 
MACT  level  of  control  are  the  same  as 
the  new  soiu-ce  MACT  floor  level  of 
control. 

For  existing  soiu-ces,  the  control 
applicability  criteria  for  the  new  source 
MACT  were  considered  as  an  above-the- 
floor  option.  Because  there  are  relatively 
few  process  vents  at  ethylene 
manufactxu-ing  facilities  and  the 
difference  between  the  existing  source 
MACT  floor  and  new  source  MACT  is 
so  small,  it  is  luilikely  that  many 
additional  vents,  if  any,  would  be 
required  to  be  controlled  if  the  new 
source  applicability  criteria  are  used. 
Therefore,  it  is  expected  that  there  will 
be  minimal  to  no  difference  in  the  cost 


of  controls.  We  believe  that  the  benefit 
of  simplifying  the  proposed  NESHAP  by 
having  the  same  control  applicability 
cutoffs  for  process  vents  at  new  and 
existing  sources  greatly  simplifies  the 
requirements  for  vents  and  outweighs 
any  additional  cost.  Thus,  we 
determined  that  the  process  vent 
component  of  MACT  is  the  same  for 
existing  sources  as  it  is  for  new  sources. 

We  do  not  have  adequate  data  to 
prove  this  assinnption  and  are  soliciting 
comments  and  data  to:  (1)  Support  or 
refute  the  assumption  that  there  are  few 
vents  with  flow  rates  between  0.008  and 
0.011  scmm  and  HAP  concentrations 
between  30  and  50  ppmv,  (2)  aid  in 
estimating  the  cost  of  controlling  these 
vents  if  they  do  exist,  and  (3)  support  or 
refute  that  there  is  a  benefit  associated 
with  simplifying  the  proposed  NESHAP. 

b.  Storage  Vessels.  For  storage  vessel 
emissions,  the  five  best  performing 
facilities  were  ranked  in  order  of  the 
emissions  reductions  achieved  through 
control  equipment  to  determine  the 
median  facility.  In  establishing  the 
storage  vessel  component  of  the  MACT 
floor,  we  also  determined  the  vessels  to 
which  controls  would  be  applied. 

It  was  not  possible  to  construct  the 
entire  storage  vessel  component  of  the 
MACT  floor  based  on  the  vessels  at  the 
median  facility  because  it  does  not 
represent  the  full  range  of  vapor 
pressures  of  stored  materials  or  sizes  of 
storage  vessels.  Additional  information 
was  obtained  from  applicable 
regulations  and  permit  conditions.  We 
determined  that  control  requirements 
apply  to  storage  vessels  containing 
liquids  with  vapor  pressures  greater 
than  or  equal  to  3.4  kilopascals  (0.5 
psia)  and  less  than  76.6  kilopascals 
(11.1  psia).  The  level  of  control  is  based 
on  storage  vessel  size.  For  storage 
vessels  with  capacities  greater  than  4 
cubic  meters  (1,000  gallons)  and  less 
than  95  cubic  meters  (25,000  gallons),  a 
submerged  pipe  must  be  used  for  filling 
the  vessel  unless  more  stringent  controls 
are  in  place.  For  storage  vessels  with 
capacities  greater  than  or  equal  to  95 
cubic  meters  (25,000  gallons),  the 
following  equipment  comprises  the 
MACT  floor  at  existing  sources: 

•  An  internal  floating  roof  (IFR),  an 
external  floating  roof  (EFR),  or  fixed  roof 
with  a  closed  vent  system  routed  to  a 
process,  fuel  gas  system,  or  control 
device. 

•  If  the  vessel  has  an  IFR,  a 
mechanical  shoe  or  liquid-mounted 
primary  seal,  or  a  vapor-mounted 
primary  seal  with  a  rim-mounted 
secondary  seal. 

•  If  the  vessel  has  an  EFR,  a 
mechanical  shoe  or  liquid-moiuited 


primary  and  rim-mounted  secondary 
seal. 

•  If  the  vessel  has  a  vapor  recovery 
system  routed  to  a  control  device,  the 
device  must  control  HAP  emissions  by 
95  weight-percent. 

•  Covers  and  gaskets  on  all  access 
hatches,  which  are  to  be  bolted. 

The  overall  storage  control  efficiency 
for  the  two  sources  that  perform  better 
than  the  median  facility  was  considered 
in  determining  the  new  source  storage 
vessel  component  of  the  MACT  floor. 
Storage  vessels  at  the  best  performing 
facilities  have  the  same  control  as  the 
median  facility  except  that  all  fittings  on 
most  of  the  storage  vessels  are 
controlled. 

Requirements  can  be  made  more 
stringent  than  the  existing  source 
storage  vessel  component  of  the  MACT 
floor  by  requiring  controls  that  achieve 
a  higher  control  efficiency.  We 
determined  that  for  vessels  with 
capacities  greater  than  or  equal  to  95 
cubic  meters  (25,000  gallons),  the 
MACT  level  of  control  for  existing 
sources  is  the  MACT  floor  level  of 
control  with  the  addition  of  control  for 
all  fittings.  This  determination  is  based 
on  a  reasonable  incremental  cost 
effectiveness  for  the  addition  of 
controlled  fittings.  We  determined  that 
it  is  more  cost  effective  to  implement 
control  of  all  fittings  than  it  is  to 
implement  the  storage  vessel 
component  of  the  MACT  floor 
requirements  alone.  No  options  more 
stringent  than  the  MACT  floor  for  new 
sources  were  identified.  Therefore,  the 
MACT  level  of  control  for  new  sources 
is  the  same  as  the  MACT  level  of  control 
for  existing  soiu-ces. 

c.  Transfer  Racks.  Only  one  of  the 
best  performing  facilities  has  transfer 
racks,  and  emissions  are  not  controlled. 
Due  to  the  Umited  amount  of 
information  available,  it  is  not  possible 
to  address  how  fransfer  of  different 
materials  or  at  different  rates  would  be 
controlled  by  the  best  performing 
facilities  using  only  survey  responses. 
For  this  reason,  we  supplemented  the 
survey  response  data  with  information 
from  an  applicable  State  regulation.  The 
control  requirements  of  Texas  regulation 
30  TAC  Chapter  115  Subchapter  C, 
Volatile  Organic  Compound  Transfer 
Operations,  Loading  and  Unloading  of 
Volatile  Organic  Compounds,  would 
apply  to  four  of  the  five  best  performing 
facilities  ff  they  transfer  materials 
having  vapor  pressures  and  at  rates  that 
meet  or  exceed  the  control  applicability 
cutoffs  of  the  proposed  NESHAP. 

Subchapter  C  requires  control  of 
loading  greater  than  or  equal  to  20,000 
gallons  per  day  of  VOC  with  a  true 
vapor  pressure  greater  than  or  equal  to 
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0.5  psia.  Loading  racks  meeting  the 
control  requirement  applicability 
threshold  are  to  be  controlled  with  a 
vapor  recovery  system  that  achieves  a 
90  percent  recovery  or  a  vapor  balancing 
system  that  maintains  a  pressxu-e  equal 
to  or  greater  than  1.5  psia.  It  is  assumed 
that  the  efficiency  achieved  for  VOC 
emission  control  is  the  same  as  the 
efficiency  achieved  for  HAP  control  in 
the  case  of  ethylene  manufacturing 
transfer  racks.  Subchapter  C  also 
includes  requirements  for  transport 
vessels,  lines,  and  connection  systems. 
Because  four  of  the  five  facilities  are 
subject  to  the  requirements  of 
subchapter  C  and  none  of  them  are 
subject  to  or  are  controlling  to  levels 
more  stringent  than  subchapter  C,  we 
determined  that  the  transfer  rack 
component  of  the  MACT  floor  for  new 
and  existing  sources  is  the  set  of 
requirements  included  in  subchapter  C. 

One  above-the-floor  option  for 
existing  sources  is  requiring  a  greater 
reduction  in  emissions.  The  HON  and 
40  CFR  part  61,  subpart  BB  (Benzene 
Transfer  Operations  NESHAP),  require 
98  weight-percent  control  of  HAP 
emissions  from  transfer  racks.  We 
determined  it  is  appropriate  to  require 
more  stringent  control,  specifically  98 
weight-percent  control  of  HAP 
emissions  or  to  a  concentration  of  20 
ppmv  (corrected  to  3  percent  oxygen  if 
a  combustion  device  is  the  control 
device  and  supplemental  combustion 
air  is  used  to  combust  the  emissions). 
Because  an  EMPU  is  either  equipped 
with  a  flare  or  has  access  to  a  common 
flare,  if  a  faciUty  decides  to  equip 
transfer  racks  with  a  closed  vent  system 
and  a  control  or  recovery  device,  the 
most  cost-effective  option  would  be  to 
route  emissions  to  an  existing  flare.  This 
is  supported  by  the  fact  that  all  transfer 
racks  at  ethylene  manufacturing 
facilities  that  we  estimate  are  controlled 
use  a  flare  as  a  control  device.  Routing 
emissions  to  the  flare  would  not  cost 
more  than  routing  emissions  to  another 
control  device  and  would  cost  less  than 
constructing  a  new  control  or  recovery 
device.  It  is  generally  accepted  that 
flares  achieve  a  98  weight-percent 
reduction  in  HAP  emissions.  Since 
emissions  can  be  reduced  by  98  weight- 
percent  at  the  same  cost  as  reducing 
them  by  90  weight-percent,  we  have 
determined  that  the  appropriate  MACT 
level  of  control  for  existing  soiu-ces  is  98 
weight-percent  reduction  in  HAP 
emissions  (if  a  closed  vent  system  and 
control  device  are  used)  or  to  a 
concentration  of  20  ppmv  (corrected  to 
3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 
combustion  air  is  used  to  combust  the 


emissions).  The  same  logic  applies  to 
new  sources.  The  least  expensive 
control  option  for  a  new  source  would 
be  to  route  transfer  emissions  to  an 
existing  flare  or  new  flare  that  must  be 
constructed  anyway.  Therefore,  the 
MACT  level  of  control  for  new  sources 
is  the  same  as  the  level  of  control  for 
existing  sources. 

d.  Waste.  According  to  the  survey 
responses,  all  of  the  best  performing 
facilities  are  controlling  to  comply  with 
the  requirements  of  the  BWON. 
Therefore,  the  MACT  floor  for  both  new 
and  existing  sources  is  based  on  the 
control  level  achieved  at  the  best 
performing  facilities.  Although  the 
purpose  of  the  BWON  is  to  control 
benzene  emissions,  the  control 
technologies  in  use  to  comply  with  the 
BWON  also  result  in  the  control  of  other 
HAP.  Based  on  data  received  in  the 
survey  responses,  waste  streams  from 
each  EMPU  that  contain  benzene  also 
contain  other  HAP,  primarily  1,3- 
butadiene,  cumene,  ethyl  benzene, 
hexane,  naphthalene,  styrene,  toluene, 
and  xylene.  These  HAP  are  similar  to 
benzene  in  solubility  and  volatility. 
Therefore,  we  expect  that  these  HAP  are 
controlled  to  a  similar  level  as  benzene 
by  management  and  treatment  of  the 
waste  streams. 

The  treatment  requirements  of  the 
BWON  require  removal  of  benzene  from 
the  waste  stream  to  10  ppmw  or  by  99 
weight-percent.  For  each  closed  vent 
system  and  control  device  used  to 
comply  with  the  requirements  of  the 
BWON,  a  benzene  reduction  of  98 
weight-percent  must  be  achieved. 
Because  facilities  controlling  waste 
under  the  BWON  are  also  achieving 
equal  control  of  other  HAP  with 
physical  properties  similar  to  benzene, 
the  control  requirements  of  the  MACT 
floor  are  the  control  requirements  of  the 
BWON  for  benzene  as  applied  to  total 
HAP.  Thus,  the  waste  component  of  the 
MACT  floor  requires  removal  of  total 
HAP  from  the  waste  stream  to  10  ppmw 
or  by  99  weight-percent,  and  for  each 
closed  vent  system  and  control  device 
used  to  comply  with  the  requirements  of 
the  proposed  NESHAP,  a  total  HAP 
reduction  of  98  weight-percent  must  be 
achieved. 

Today's  proposed  standards  include 
control  applicability  cutoffs  which  are 
also  based  on  the  BWON.  We 
considered  whether  the  best  performing 
facilities  control  all  waste  streams,  and 
whether  we  could  determine  a  HAP 
concentration  cutoff  and  flow  rate  cutoff 
as  part  of  the  MACT  floor.  Generally, 
the  BWON  does  not  require 
management  or  treatment  of  waste 
streams  containing  less  than  10  ppmw 
benzene  or  having  a  flow  rate  less  than 


0.02  liters  per  minute.  We  considered 
using  the  same  cutoffs  for  the  proposed 
NESHAP.  However,  facilities  controlling 
waste  for  benzene  are  also  achieving 
concurrent  control  of  other  HAP  with 
physical  properties  similar  to  benzene. 
In  addition,  expressing  the  cutoff 
concentration  in  today's  proposal  as  a 
benzene  concentration  could  result  in  a 
cutoff  that  might  exclude  from  control 
some  waste  streams  that  are  similar  in 
terms  of  HAP  concentration  as  those 
being  controlled  at  the  floor.  Since  10 
ppmw  benzene  is  approximately  the 
same  as  10  ppmw  HAP  for  most  of  the 
waste  streams,  we  are  expressing  the 
cutoff  for  the  MACT  floor  as  not 
requiring  control  of  streams  containing 
less  than  10  ppmw  total  HAP  or  with  a 
flow  rate  less  than  0.02  liters  per 
minute. 

Finally,  the  BWON  applies  to 
facilities  with  a  TAB  quantity  of  10  Mg/ 
yr  or  greater.  If  a  facility's  waste  streams 
have  less  than  10  Mg/yr  benzene,  the 
facility  does  not  have  to  manage  or  treat 
waste  to  comply  with  the  BWON.  This 
cannot  apply  to  MACT  because  MACT 
is  a  technology-based  standard,  and  the 
MACT  floor  is  based  on  the  control 
technology  performance  for  control  of 
HAP  at  the  best  performing  facilities. 
All  of  the  best  performing  facilities  are 
controlling  HAP  from  waste  streams. 
Therefore,  the  MACT  floor  level  of 
control  applies  at  each  EMPU, 
regardless  of  the  TAB.  We  have 
identified  no  rationale  to  support  the 
subcategorization  of  waste  operations 
based  on  the  TAB. 

One  above-the-floor  option  is  to  have 
no  control  applicability  cutoffs.  We 
have  determined  that  tbe  emissions 
reductions  that  would  be  achieved  by 
the  management  and  treatment  of  all 
waste  streams  would  result  in 
considerably  higher  costs  that  cannot  be 
justified. 

Additional  above-the-floor  control 
options  include  more  stringent 
management  and  treatment 
requirements.  However,  the 
management  requirements  of  the  BWON 
are  already  comprehensive  and  include 
all  equipment  used  to  transport  waste. 
Similarly,  the  treatment  requirements 
are  quite  stringent;  removal  of  total  HAP 
from  the  waste  stream  to  1 0  ppmw  or  by 
99  weight-percent.  We  have  not 
identified  more  stringent  requirements 
for  waste  treatment.  Therefore,  we  have 
determined  that  MACT  for  both  new 
and  existing  sources  is  the  MACT  floor 
level  of  control. 

e.  Heat  Exchange  Systems.  No  control 
devices  for  cooling  water  were  reported 
by  the  best  performing  sources. 
However,  using  the  survey  data,  a 
relationship  was  foimd  between  HAP 


emissions  and  how  often  a  facility 
monitors  cooling  water  for  the  presence 
of  compounds  that  would  indicate  a 
leak.  This  relationship  likely  exists 
because  once  a  leak  is  detected,  actions 
are  taken  to  repair  the  leak  or  take  the 
leaking  equipment  out  of  service, 
thereby  minimizing  emissions  from 
cooling  water.  Three  of  the  five  best 
performing  facilities  monitor  monthly, 
one  monitors  weekly,  and  one  reported 
using  an  on-line  head  space  analyzer  (a 
head  space  analyzer  does  not  provide 
adequate  indication  of  leaks  to  cooling 
water  and  was  not  considered  in 
determining  the  heat  exchange  system 
component  of  the  MACT  floor). 

We  have  determined  that  the  heat 
exchange  system  component  of  the 
MACT  floor  for  existing  sources  is  a 
cooling  water  LDAR  program  that 
includes  monthly  monitoring  because 
this  is  the  frequency  of  monitoring  at 
the  median  facility.  The  heat  exchange 
system  component  of  the  MACT  floor 
for  new  sources  includes  weekly 
monitoring  because  this  is  the  most 
frequent  monitoring  performed. 

One  above-the-floor  option  is  to 
require  weekly  monitoring  at  existing 
sources.  Other  above-the-floor  options, 
which  are  not  currently  in  place  at  any 
of  the  surveyed  ethylene  manufacturing 
facilities,  are  monitoring  of  the  cooling 
water  on  a  daily  basis  or  monitoring 
continuously. 

We  have  determined  that  the  MACT 
levels  of  control  are  the  floor  levels  of 
control  for  new  and  existing  sources:  a 
LDAR  program  with  monthly 
monitoring  for  existing  sources  and 
weekly  monitoring  for  new  sources. 
Based  on  the  information  we  have,  the 
average  monitoring  frequency  in 
practice  by  the  best  performing  12 
percent  of  the  affected  sources  is 
monthly.  We  found  only  one  facility 
monitoring  more  frequently  (weekly). 
Based  on  these  findings,  cost 
considerations  and  anticipated 
emissions  reductions,  we  believe  that, 
for  existing  sources,  monthly 
monitoring  is  an  adequate  frequency  to 
satisfy  MACT. 

If  a  leak  is  detected,  repair  is  required 
to  be  completed  within  15  calender  days 
unless  delay  is  required  for  reasons 
specified  in  the  proposed  standards. 
The  time  allowed  for  repair  is  consistent 
with  the  time  allowed  for  repair  for 
other  leaking  equipment  at  an  EMPU, 
and  we  have  determined  that  it  is  an 
appropriate  amount  of  time  to  allow  for 
repair  to  heat  exchange  equipment  as 
well. 

In  addition  to  specifying  the 
frequency  of  cooling  water  monitoring 
required,  the  proposed  standards 
specify  procedures  for  collecting  and 


analyzing  the  samples.  The  test  methods 
specified  are  based  on  the  requirements 
of  the  HON  which  covers  SOCMI 
sources  having  heat  exchange  system 
processes  similar  to  ethylene  production 
facilities.  The  requirements  for  where  to 
obtain  a  cooling  water  sample  are 
unique  to  an  EMPU.  Ethylene 
production  requires  a  relatively  high 
cooling  water  usage,  approximately 
eight  times  that  for  a  SOCMI  unit.  We 
are  concerned  that,  due  to  the  high  total 
flow  rate  of  cooling  water,  a  leak  in  an 
EMPU  would  result  in  a  concentration 
so  low  it  would  go  undetected.  To 
address  this  concern,  we  are  requiring 
that  cooling  water  be  sampled  at  the 
inlet  and  outlet  of  each  heat  exchanger. 
This  will  ensure  that  the  cooling  water 
will  be  tested  at  the  lowest  possible  flow 
rate,  where  leaks  will  be  the  least 
diluted.  To  reduce  the  burden  that  this 
requirement  will  cause,  only  heat 
exchangers  used  to  cool  fluids 
containing  5  percent  HAP  or  greater  are 
required  to  be  tested.  This  is  the  same 
cutoff  used  to  determine  which 
components  must  be  monitored  as  part 
of  the  LDAR  program  for  equipment 
leaks. 

f.  Equipment  Leaks.  The  equipment 
leak  emission  types  include  emissions 
from  specific  components  (pumps, 
compressors,  pressure  relief  devices,  gas 
valves,  light  liquid  valves,  heavy  liquid 
valves,  and  connectors)  of  the  process. 
A  method  for  estimating  controlled  and 
uncontrolled  equipment  leak  emissions 
from  facilities  in  the  SOCMI  was  used 
to  quantify  the  effectiveness  of  control 
strategies  in  use  at  the  five  best 
performing  facilities.  This  method  is 
described  in  the  1995  Protocol  for 
Equipment  Leak  Emission  Estimates 
(EPA  document  453/R-95-017). 

The  median  control  effectiveness  is 
achieved  by  control  strategies  at  three  of 
the  five  best  performing  facilities.  These 
three  control  strategies  are  considered  to 
represent  the  equipment  leak 
component  of  the  MACT  floor  for 
existing  sources.  The  median  is 
expressed  as  the  control  effectiveness 
achieved  by  control  strategies  at  three 
facilities  because  the  control 
effectiveness  achieved  by  these  facilities 
is  equivalent.  The  control  strategies 
used  by  the  three  median  facilities 
include  an  LDAR  program  that  requires 
monitoring  of  valves,  connectors,  and  in 
some  cases  compressors,  pumps,  and 
pressure  relief  devices.  Emissions  from 
compressors,  pumps,  and  pressure  relief 
devices  that  are  not  monitored  are 
routed  to  control  devices.  The  level  of 
emissions  used  by  the  facilities  to 
indicate  a  leak  is  500  ppmv. 

Review  of  control  strategies  in  use, 
permit  requirements,  and  regulations  for 


similar  sources  did  not  reveal  any 
equipment  leak  control  strategies  more 
stringent  than  the  MACT  floor  for 
existing  sources.  This  is  not  unexpected 
considering  the  stringency  of  the  MACT 
floor  at  existing  sources.  The  equipment 
leak  portion  of  the  MACT  floor  requires 
all  components  to  be  monitored  or 
controlled,  so  no  additional  components 
could  be  added  to  the  requirements.  The 
leak  definition  of  the  floor.,  500  ppmv, 
is  the  lowest  used  in  the  ethylene 
manufacturing  industry,  with  one 
exception.  One  facility  is  using  a  300 
ppmv  leak  definition.  We  do  not  have 
adequate  data  to  determine  how 
emissions  would  be  impacted  by  using 
a  leak  definition  of  300  ppmv  rather 
than  500  ppmv.  The  Protocol  for 
Equipment  Leak  Emission  Estimates 
document  (EPA-453/R-95-017)  does 
not  include  emission  factors  for  leak 
definitions  less  than  500  ppmv.  Due  to 
the  level  of  accuracy  of  the  seunpling 
and  testing  methods  and  the  relatively 
small  difference  in  leak  definitions,  the 
difference  in  emissions  is  likely  to  be 
minimal.  We  have  not  identified  any 
options  more  stringent  than  the 
equipment  leak  floor  component  for 
existing  sources.  Therefore,  the  MACT 
level  of  control  for  equipment  leaks  at 
new  and  existing  sources  is  based  on  the 
floor  level  of  control  for  existing 


sources. 


g.  Furnaces.  Typically,  the  ethylene 
production  process  involves  converting 
large  hydrocarbon  molecules  into 
smaller  molecules  through  a  process 
referred  to  as  "thermal  cracking."  This 
takes  place  in  the  ethylene  cracking 
furnace.  Based  on  information  provided 
in  survey  responses,  the  furnaces  are 
fired  with  natural  gas,  refinery  gas.  off- 
gas  from  the  production  process,  or  a 
combination  of  the  three.  Ethylene 
cracking  furnaces  are  expected  to  have 
relatively  low  HAP  emissions.  The  fuels 
burned  in  cracking  furnaces  contain 
relatively  little  HAP.  and  most  organic 
HAP  are  destroyed  in  the  combustion 
process.  In  fact,  process  heaters  are  used 
as  control  devices  for  process  vents 
containing  HAP.  We  decided  to 
consider  standards  for  gas-fired  process 
heaters  because  HAP  emissions  can 
result  from  incomplete  combustion,  and 
natureil  and  refinen,'  gas  combustion  has 
been  shown  to  result  in  emissions  of 
formaldehyde.  Ethylene  cracking 
furnaces  could  have  been  included  in 
separate  MACT  standards  that  are 
cmrently  being  considered  for  process 
heaters.  However,  we  decided  to 
include  cracking  furnaces  in  the 
proposed  NESHAP  for  ethylene 
manufacturing  in  order  to  establish 
comprehensive  MACT  standards  that 
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cover  all  of  the  HAP  emission  types 
within  an  ethylene  manufacturing 
process  unit. 

None  of  the  siuveyed  facilities 
reported  controlling  HAP  emissions 
from  furnaces  using  an  add-on  control 
device.  In  addition  to  add-on  controls, 
we  considered  control  techniques  that 
may  minimize  HAP  emissions.  As 
combustion  destroys  most  organic  HAP, 
it  is  assumed  that  those  furnaces 
operated  with  optimal  combustion 
conditions  would  have  the  lowest  HAP 
emissions.  One  difficulty  in  pursuing  a 
level  of  good  combustion  as  a  regulatory 
requirement  is  in  determining  a 
parameter  that  accurately  indicates  good 
combustion.  Excess  oxygen  has  been 
suggested  as  a  parameter  that  indicates 
whether  good  combustion  is  being 
achieved.  Based  on  survey  responses 
and  discussions  with  industry 
representatives,  the  majority  of  ethylene 
furnaces  are  equipped  with  monitors  for 
excess  oxygen.  At  least  one  facility  has 
automatic  controls  for  excess  oxygen. 
Generally,  excess  oxygen  is  monitored 
to  ensure  that  adequate  oxygen  is 
available  for  combustion,  and  that 
efficient  combustion  is  being  achieved. 
Oxygen  levels  may  also  be  monitored  to 
ensure  that  they  do  not  exceed  a  level 
that  would  result  in  excessive  NOx 
emissions.  Because  excess  oxygen  is 
typically  controlled  by  closing  and 
opening  dampers  by  hand,  it  is  not 
precisely  controlled,  but  rather  allowed 
to  fluctuate  within  an  acceptable  range. 
There  is  no  evidence  to  suggest  that  any 
of  the  facilities  have  determined  the 
relationship  between  excess  oxygen  and 
HAP  emissions.  Theoretically,  three 
different  furnaces,  one  with  automatic 
excess  oxygen  controls,  one  with  an 
excess  oxygen  monitor  without 
automatic  controls,  and  one  without 
excess  oxygen  monitors  could  have  the 
same  level  of  HAP  emissions  because 
none  of  them  are  being  operated  to 
specifically  control  HAP  emissions. 
Data  are  not  available  to  determine 
whether  HAP  emissions  reductions  are 
actually  being  achieved  by  facilities 
monitoring  and/or  controlling  excess 
oxygen.  Therefore,  we  cannot  require 
the  use  of  excess  oxygen  monitors  for 
controlling  HAP  emissions  from 
ethylene  cracking  furnaces. 

Further,  we  have  not  identified  any 
add-on  controls  or  control  techniques 
currently  in  use  to  control  HAP 
emissions  from  ethylene  cracking 
furnaces.  The  MACT  floor  for  ethylene 
cracking  furnaces  is  no  control,  and 
there  are  no  known  above-the-floor 
options.  Thus,  although  ethylene 
cracking  furnaces  were  considered  in 
developing  the  proposed  NESHAP,  no 


regulatory  requirements  for  them  are 
included. 

h.  Decoking.  Coke  is  periodically 
removed  from  the  coils  within  an 
ethylene  cracking  furnace  through  a 
process  referred  to  as  "decoking." 
Ehiring  the  decoking  process,  the 
furnace  is  isolated  from  the  rest  of  the 
ethylene  manufacturing  process,  and 
steam  is  used  to  strip  the  coke  from  the 
coils.  The  steam,  products  of 
combustion,  and  coke  that  exit  the 
furnace  coils  are  typically  cooled,  either 
with  quench  water  or  in  a  heat 
exchanger.  Water  and  coke  particles  are 
removed  with  a  knock-out  pot  or  other 
mechanical  control  device.  The 
resiilting  water  stream  is  routed  back 
into  the  process  or  is  discarded.  The 
non-condensed  stream  is  emitted  to  the 
atmosphere  or  in  some  cases,  routed 
into  the  furnace  firebox. 

None  of  the  facilities  that  received  the 
section  114  survey  reported  having  any 
test  data  for  emissions  from  coke 
combustion.  We  were  not  able  to  locate 
any  test  data  or  published  emission 
factors  for  coke  combustion.  There  are 
reasons  to  believe  HAP  emissions  from 
decoking  are  relatively  low.  It  is  not 
likely  that  the  coke  contains  much 
volatile  material,  and  volatile  material 
should  be  destroyed  diu'ing  the 
combustion  phase  of  the  decoking 
process.  However,  the  conditions  within 
the  coils  are  not  expected  to  be 
conducive  to  good  combustion,  which 
may  result  in  volatile  material  not  being 
destroyed.  Additionally,  HAP  emissions 
may  be  created  in  the  decoking  process. 
Another  reason  that  it  is  important  to 
consider  emissions  from  decoking  is  the 
frequency  with  which  it  occurs.  A 
typical  furnace  may  be  decoked  between 
8  and  12  times  per  year.  A  typical 
ethylene  unit  may  comprise  eight 
furnaces.  Assuming  a  decoke  lasts  36 
hours,  a  typical  ethylene  unit  may  have 
a  decoke  of  one  of  its  furnaces  occurring 
40  percent  of  the  time. 

Due  to  the  potential  for  HAP 
emissions  and  the  frequency  of 
decoking,  we  believe  that  it  is  necessary 
to  address  decoking  in  the  proposed 
NESHAP.  We  have  determined  that 
decoking  is  a  shutdown  activity  and 
will,  therefore,  be  addressed  through  a 
facility's  startup,  shutdown,  and 
malfunction  plan.  The  definition  for  a 
shutdown  in  the  proposed  NESHAP 
includes  "the  cessation  of  operation  of 
a  regulated  source  and  equipment 
required  or  used  to  comply  with  this 
subpart  *  *   *  for  purposes  of  *  *  * 
periodic  maintenance  *   *   *."  Dxuing 
decoking,  the  cracking  process  ceases  in 
order  to  allow  the  furnace  to  be 
decoked,  which  is  essentially  a 
maintenance  activity.  Defining  decoking 


as  a  shutdown  activity  requires 
decoking  operations  to  be  included  in  a 
facility's  startup,  shutdown,  and 
malfunction  plan.  This  will  require 
owners  and  operators  of  ethylene  units 
to  include  in  their  plan  procedures  for 
decoking  that  will  minimize  emissions. 
This  requirement  is  not  expected  to  be 
biu'densome  to  owners  and  operators  as 
it  is  expected  that  most  facilities  already 
have  written  decoking  procedures. 

Although  it  has  been  determined  that 
the  most  appropriate  way  to  address 
decoking  is  to  consider  it  a  shutdown 
activity,  we  reviewed  information 
available  to  determine  if  it  would  be 
possible  to  establish  a  MACT  emission 
limit  for  decoking.  In  the  survey 
responses,  two  facilities  reported 
routing  decoking  emissions  from  all 
furnaces  to  the  furnace  firebox.  This 
technique  may  control  HAP  emissions 
from  decoking,  if  there  are  any. 
However,  its  effectiveness  is  vmknown. 
We  are  not  aware  of  any  test  data  for 
emissions  before  or  after  routing 
through  the  furnace  firebox.  Based  on 
the  information  available,  if  a  MACT 
analysis  were  performed  for  decoking,  it 
is  likely  that  the  floor  level  of  control 
would  be  no  control.  Routing  emissions 
to  the  firebox  could  be  considered  as  an 
above-the-floor  option.  However,  it 
would  be  difficult  to  evaluate  this 
option  because  its  effectiveness  is 
unknown.  The  results  of  the  review  of 
information  available  for  decoking 
confirmed  our  decision  to  regard 
decoking  as  a  shutdown  activity. 

In  addition  to  air  emissions  resulting 
from  decoking  operations,  it  is  also 
possible  that  HAP  may  be  present  in  the 
condensate  stream  that  results  when  the 
steam,  products  of  combustion,  and 
coke  are  cooled  and  condensed.  If  the 
condensate  stream  is  not  recycled  into 
the  process  and  is  discarded,  it  will  be 
covered  under  the  waste  requirements 
that  are  also  proposed  today.  Therefore, 
all  possible  sources  of  emissions  from 
decoking  operations  are  covered  by  the 
proposed  NESHAP. 

4.  How  Did  EPA  Select  the  Compliance, 
Monitoring,  Recordkeeping,  and 
Reporting  Requirements? 

We  selected  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  40  CFT^  part  63, 
subparts  YY,  SS,  TT,  UU,  and  WW,  to 
demonstrate  and  document  compliance 
with  the  proposed  NESHAP  for  ethylene 
production.  The  procediu'es  and 
methods  set  out  in  these  subparts  are, 
where  appropriate,  based  on  procedures 
and  methods  that  we  previously 
developed  for  use  in  implementing 
standards  for  emission  point  sources 


similar  to  those  being  proposed  for  the 
Ethylene  Production  source  category. 

General  compliance,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  would  apply  across 
source  categories  and  affected  emission 
points  are  contained  within  40  CFR  part 
63,  subpart  YY  {§§63.1108  through 
63.1113).  We  specify  the  applicability 
assessment  procediu-es  necessary  to 
determine  whether  an  emission  point  is 
required  to  apply  control.  These 
requirements  are  dependent  on  the 
emission  point  for  which  control 
applicability  needs  to  be  assessed  and 
the  form  of  the  applicability  cutoff 
selected  for  an  individual  source 
category  (e.g.,  HAP  concentration  cutoff 
level,  above  which,  control  is  required). 

We  selected  emission  point  and/or 
control  device-specific  monitoring 
(including  continuous  monitoring), 
recordkeeping,  and  reporting 
requirements  included  imder  common 
control  requirements  in  subparts 
promulgated  for  storage  vessels  {40  CFR 
part  63,  subpart  WW);  equipment  leaks 
(40  CFR  part  63,  subpart  UU  or  TT);  and 
closed  vent  systems,  control  devices, 
recovery  devices  and  routing  to  a  fuel 
gas  system  or  a  process  (40  CFR  part  63, 
subpart  SS).  These  subparts  contain  a 
common  set  of  monitoring, 
recordkeeping  and  reporting 
requirements.  We  established  these 
subparts  to  ensure  consistency  of  the  air 
emission  requirements  applied  to 
similar  emission  points  with  pollutant 
streams  containing  gaseous  HAP. 

We  believe  that  the  compliance, 
monitoring,  recordkeeping,  and 
reporting  requirements  of  subparts  YY, 
SS,  TT,  and  UU  are  appropriate  for 
demonstrating  and  documenting 
compliance  with  the  requirements 
proposed  for  the  Ethylene  Production 
source  category.  This  is  because  these 
requirements  were  established  for 
standards  with  similar  form,  and  similar 
emission  points  with  pollutant  streams 
of  gaseous  HAP  for  which  we  are 
requiring  MACT  compliance 
demonstration  and  documentation 
imder  this  proposal. 

D.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

1 .  What  Are  the  Air  Quality  Impacts? 

We  estimate  that  the  proposed 
NESHAP  will  decrease  HAP  emissions 
by  992  Mg/yr  (1,090  TPY)  (a  60  percent 
reduction)  and  decrease  VOC  emissions 
by  9,271  Mg/yr  (10,188  TPY)  {a  64 
percent  reduction). 

2.  What  Are  the  Cost  Impacts? 

The  cost  of  implementing  the  control 
techniques  is  expected  to  vary  widely 


between  ethylene  manufacturing 
facilities.  The  cost  of  control  techniques 
for  some  facilities  will  be  minimal 
because  they  already  have  in  place  the 
work  practices,  equipment,  and  control 
devices  required  to  comply  with  the 
proposed  NESHAP.  The  highest  costs 
will  be  incvured  by  facilities  that  are  not 
ciurentiy  complying  with  the  BWON 
and  will  have  to  add  waste  management 
and  treatment  equipment  to  comply 
with  the  proposed  NESHAP.  We 
estimate  the  average  cost  of  controls  for 
these  facilities  to  be  $1.03  million.  For 
facilities  that  already  have  waste 
management  and  treatment  equipment, 
we  estimate  the  average  cost  to  be 
$7,600. 

3.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  for  the 
proposed  NESHAP  for  ethylene 
production  shows  that  the  annual 
compliance  costs  are  less  than  0.01 
percent  of  the  sales  for  the  22  affected 
firms.  In  fact,  seven  firms  are  expected 
to  experience  small  savings  in  costs  as 
a  result  of  implementing  the  proposed 
NESHAP.  Therefore,  no  adverse  impact 
is  expected  to  occur  for  these  firms  in 
the  ethylene  manufacturing  industry. 
Estimation  of  the  cost  and  economic 
impacts  of  the  proposed  NESHAP  is 
detailed  in  memoranda  included  in  the 
docket  for  the  proposed  NESHAP 
(Docket  No.  A-98-22). 

4.  What  Are  the  Nonair  Health, 
Environmental  and  Energy  Impacts? 

We  believe  that  there  would  not  be 
significant  adverse  nonair  health, 
environmental,  or  energy  impacts 
associated  with  the  proposed  NESHAP 
for  the  Ethylene  Production  somt;e 
category.  This  is  based  on  ihe  types  of 
control  techniques  expected  to  be  used 
to  comply  with  the  proposed  NESHAP. 
The  majority  of  control  techniques  are 
either  work  practices,  such  as  an  LDAR 
program  for  equipment  leaks  and 
cooling  water;  or  equipment  standards, 
such  as  floating  roofs  for  storage  vessels 
which  do  not  cause  increases  in  water 
pollution;  or  solid  waste.  Because  most 
of  the  control  techniques  expected  to  be 
used  to  comply  with  the  proposed 
NESHAP  are  either  work  practices  or 
equipment  standards,  minimal  increases 
in  energy  use  are  expected. 

E.  Solicitation  of  Comments 

Representatives  of  the  ethylene 
industry  have  reviewed  our  MACT  floor 
approach  and  suggested  that  the  MACT 
floor  should  not  include  connector 
monitoring.  Industry  does  not  refute 
that  facilities  are  complying  with  State 
requirements  for  connector  monitoring, 
or  that  the  best  performing  facilities  are 


those  with  the  most  stringent  LDAR 
programs.  However,  industry  believes 
the  emissions  from  connectors  are 
inflated  due  to  the  fact  that  we  rely 
upon  the  SOCMI  emission  factors, 
which  they  believe  are  not  appropriate 
for  connectors  in  the  ethylene  industry. 
Industry  representatives  have  submitted 
data  to  support  their  position  that 
emissions  from  connectors  are  very  low 
and,  therefore,  routine  connector 
monitoring  at  ethylene  facilities  does 
not  result  in  reduced  emissions. 
Industry  has  concluded  that  the  use  of 
different  ethylene  industry-derived 
emission  factors  for  connectors  would 
mean  that  the  determination  of  the  best 
performing  1 2  percent  of  facilities 
would  not  be  as  heavily  influenced  by 
coimector  emissions  as  it  is  in  our 
analysis.  They  suggest  that  a  different 
set  of  five  facilities  (equivalent  to  the 
best  performing  12  percent  of  facilities) 
would  be  among  the  best  performers 
than  the  five  facilities  upon  which  the 
MACT  floor  for  this  proposal  was 
determined. 

The  data  provided  by  industry,  along 
with  correspondence  from  industry 
representatives  and  summaries  of 
stakeholder  meetings  have  been  placed 
in  the  docket  (Docket  No.  A-98-22).  We 
are  soliciting  comment  on  these  data 
and  industry's  conclusions.  We  did  not 
receive  industry's  data  in  time  for 
evaluation  prior  to  this  proposal. 

We  are  also  soliciting  comments  and 
data  to  support  the  determination  of  the 
process  vent  component  of  the  MACT 
for  existing  sources.  The  MACT  floor 
level  of  control  for  existing  soiuces 
requires  that  vents  with  flow  rates 
greater  than  or  equal  to  0.011  scnun  and 
HAP  concentrations  greater  than  or 
equal  to  50  ppmv  must  be  controlled  to 
reduce  HAP  emissions  by  98  weight- 
percent  or  to  20  ppmv.  An  above-the- 
floor  option  considered  is  to  require 
vents  with  flow  rates  greater  than  or 
equal  to  0.008  scmm  and  HAP 
concentration  of  30  ppmv  or  greater  to 
be  controlled.  This  option  is  based  on 
40  CFR  part  60,  subpart  NNN— 
Distillation  Operations  NSPS,  which 
applies  to  one  of  the  best  performing 
facilities  and  is  the  same  as  the  process 
vent  component  of  the  MACT  for  new 
sovuces.  We  do  not  have  data  to  assess 
the  cost  effectiveness  of  lowering  the 
control  applicability  cutoffs  for  existing 
sources,  but  we  believe  the  cost  would 
be  minimal  because  there  are  relatively 
few  process  vents,  and  the  cutoffs  being 
considered  are  so  similar  to  the  MACT 
floor.  Additionally,  having  the  same 
cutoffs  for  new  and  existing  sources 
would  simplify  compliance  with,  and 
enforcement  of,  the  proposed  NESHAP. 
We  are  soliciting  comments  and  data  to: 
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(1)  Support  or  refute  the  assumption 
that  there  are  few  vents  with  flow  rates 
between  0.008  and  0.011  scmm  and 
HAP  concentrations  between  30  and  50 
ppmv,  (2)  aid  in  estimating  the  cost  of 
controlling  these  vents  if  they  do  exist, 
and  (3)  support  or  refute  that  there  is  a 
benefit  associated  with  simplifying  the 
proposed  NESHAP  by  having  the  same 
requirements  for  vents  at  new  and 
existing  sources. 

We  are  also  soliciting  comments  on 
the  monitoring  requirements  for  heat 
exchangers.  The  proposed  standards 
require  that  cooling  water  samples  must 
be  collected  at  the  inlet  and  outlet  of 
each  heat  exchanger  that  cools  process 
fluids  with  5  percent  HAP  or  greater.  An 
alternative  option  that  was  considered 
would  allow  samples  to  be  collected  at 
the  entrance  and  exit  of  each  heat 
exchange  system,  or  at  locations  where 
the  cooling  water  enters  and  exits  each 
heat  exchanger,  or  any  combination  of 
heat  exchangers  as  long  a&  the  cooling 
water  flow  rate  at  the  sampling  point 
does  not  exceed  a  specifieNd  value.  We 
do  not  have  data  to  determine  the 
maximum  flow  rate  to  ensure  that  leaks 
will  be  detected  with  the  test  methods 
used.  We  are  soliciting  conunents  and 
flow  rate  data  to  support  or  refute  the 
proposed  requirements  for  sampling 
cooling  water  at  EMPU  heat  exchangers. 
We  are  also  soliciting  comment  to 
support  or  refute  the  assumption  that 
the  applicability  criteria  of  5  percent 
HAP  is  appropriate  for  determining 
which  heat  exchangers  must  be 
monitored  for  leaks. 

V.  Spandex  Production 

A.  Introduction 

1.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

The  HAP  emission  points  covered  by 
the  proposed  NESHAP  include  process 
vents,  storage  vessels,  and  fiber 
spinning  lines.  The  HAP  emitted  ft'om 
spandex  production  facilities  include 
toluene  and  TDI.  The  proposed 
NESHAP  would  regulate  emissions  of 
these  compounds,  as  well  as  other 
incidental  organic  HAP  that  are  emitted 
during  the  manufacture  of  spandex 
fiber.  The  1997  baseline  HAP  emissions 
estimate  for  the  facilities  using  the 
reaction  spinning  process  is  303  Mg/yr 
(334  TPY).  The  majority  of  these 
emissions  are  fi'om  process  vents  and 
fiber  spinning  lines. 

2.  What  Are  the  Health  Effects 
Associated  With  the  HAP  Emitted? 

The  principle  HAP  associated  with 
spandex  production  faciUties  is  toluene; 
another  HAP  emitted  in  very  small 
quantities  is  TDI. 


Toluene.  Effects  on  the  central 
nervous  system  have  been  reported  from 
acute  (short-term)  and  chronic  (long- 
term)  exposure  to  toluene  and  include 
dysfunction,  fatigue,  sleepiness, 
headaches,  and  nausea.  Reported  effects 
from  short-term  high  level  exposures 
also  include  cardiovascidar  symptoms 
in  humans.  Additional  long-term 
exposiu-e  effects  include  irritation  of  the 
eye,  throat  and  respiratory  tract.  Studies 
of  workers  occupationally  exposed  and 
animals  exposed  in  the  laboratory  have 
reported  adverse  affects  on  the 
developing  fetus.  Due  to  a  lack  of 
information  for  humans  and  inadequate 
animal  evidence,  EPA  does  not  consider 
toluene  classifiable  as  to  human 
carcinogenicity. 

TDI.  Acute  exposure  to  high  levels  of 
TDI  can  result  in  severe  irritation  of  the 
skin  and  eyes  and  affects  the 
respiratory,  gastrointestinal,  and  central 
nervous  systems.  Chronic  exposure  of 
workers  on  the  job  has  resulted  in 
significant  decreases  in  lung  function 
and  an  asthma-like  reaction 
characterized  by  wheezing,  dyspnea, 
and  bronchial  constriction.  Animal 
studies  have  reported  significanUy 
increased  incidences  of  tumors  of  the 
pancreas,  liver,  and  mammary  glands 
fi-om  expos\u-e  to  TDI  via  gavage 
(experimentcdly  placing  the  chemical  in 
the  stomach).  The  EPA  has  not 
evaluated  TDI  for  carcinogenicity, 
however,  the  International  Agency  for 
Research  on  Cancer  has  classified  TDI  as 
a  possible  human  carcinogen. 

B.  Summary  of  Proposed  Standards  for 
Spandex  Production 

1.  What  Is  the  Source  Category  To  Be 
Regulated? 

The  Spandex  Production  source 
category  includes  any  facility  that 
manufactures  spandex  fiber  by  the 
reaction  spinning  process.  Spandex 
fiber  is  a  long-chain,  sjmthetic  polymer 
comprised  of  at  least  85  percent  by  mass 
of  a  segmented  polyxirethane.  The 
spandex  production  process  involves 
the  reaction  of  a  diisocyanate  with  a 
polyol  (polyester  or  pdlyether  glycol)  to 
generate  diisocyanate-terminated 
prepolymer.  The  prepolymer  is 
extruded  (or  spun)  while 
simultaneously  reacting  with  a  chain- 
extender  in  a  spin  bath  to  generate 
spandex  fiber. 

There  are  two  spandex  production 
facilities  in  the  United  States  that  use 
the  reaction  spinning  process,  and  both 
are  presently  major  sources.  The 
proposed  NESHAP  would  apply  to  any 
major  soiu-ces  that  produce  spandex 
fiber  by  reaction  spinning.  Final 
determination  of  major  source  status 


occurs  as  part  of  the  compliance 
determination  process  undertaken  by 
each  individual  source.  Area  sources 
would  not  be  subject  to  the  proposed 
NESHAP. 

In  reaction  spinning:  (1)  The  spandex 
prepolymer  is  extruded  into  spinning 
baths  containing  HAP  solvent,  (2)  the 
baths  are  covered  with  hoods  and  are 
open  to  the  room  air,  (3)  the  hoods  and 
room  air  are  vented  to  an  emission 
control  device,  (4)  the  spandex  poljnmer 
is  generated  simultaneously  with 
extrusion,  (5)  drying  is  a  separate 
process  step,  and  (6)  there  are  large 
quantities  of  HAP  emissions. 

2.  What  Is  the  Affected  Source? 

The  affected  source  consists  of  all 
process  vents,  storage  vessels,  and  fiber 
spinning  lines  that  are  associated  with 
reaction  spinning  spandex  production 
processes  located  at  a  major  source  of 
HAP  emissions,  as  defined  in  40  CFR 
part  63,  subpart  A. 

3.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Other  Standards? 

The  following  discussion  briefly 
siunmarizes  the  proposed  control 
requirements  for  the  affected  emission 
points. 

a.  Process  Vents.  For  process  vents, 
HAP  emissions  are  required  to  be 
controlled  by  routing  emissions  through 
a  closed  vent  system  to  one  of  the 
following:  (1)  A  flare,  (2)  an  enclosed 
combustion  device  that  reduces  HAP 
emissions  by  95  weight-percent  or  to  a 
concentration  of  20  ppmv  (corrected  to 

3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 
combustion  air  is  used  to  combust  the 
emissions),  or  (3)  a  recovery  device  that 
reduces  HAP  emissions  by  95  weight- 
percent  or  to  a  concentration  of  20 
ppmv.  Requirements  are  the  same  for 
both  new  and  existing  sources. 

b.  Storage  Vessels.  Storage  vessels 
with  capacity  greater  than  47.3  cubic 
meters  (12,500  gallons)  that  store 
materials  with  a  maximum  true  vapor 
pressure  of  organic  HAP  greater  than  or 
equal  to  3.4  kilopascals  (0.5  psia)  are 
required  to  control  organic  HAP 
emissions  by  using  an  external  floating 
roof  equipped  with  specified  primary 
and  secondary  seals,  by  using  a  fixed 
roof  with  an  internal  floating  roof 
equipped  with  specified  seals,  or  by 
venting  emissions  through  a  closed  vent 
system  to  a  control  device  achieving  95 
weight-percent  control.  Requirements 
are  the  same  for  both  new  and  existing 
sources. 

c.  Fiber  Spinning  Lines.  For  fiber 
spinning  lines.  HAP  emissions  are 
required  to  be  captured  and  vented 
through  a  closed  vent  system  to  a 


control  device  achieving  95  weight- 
percent  control  or  20  ppmv  (corrected  to 
3  percent  oxygen  if  a  combustion  device 
is  the  control  device  and  supplemental 
combustion  air  is  used  to  combust  the 
emissions).  Requirements  are  the  same 
for  both  new  and  existing  sources. 

4.  What  Are  the  Testing  and  Initial  and 
Continuous  Compliance  Requirements? 

We  are  proposing  testing  and  initial 
and  continuous  compliance 
requirements  that  are,  where 
appropriate,  based  on  procedures  and 
methods  that  we  have  previously 
developed  and  used  for  emission  points 
similar  to  those  for  which  we  are 
proposing  NESHAP  with  this  action. 

For  continuous  compliance,  you  must 
install  continuous  parameter  monitoring 
systems  (CPMS)  and  conduct  a 
performance  evaluation  of  the  CPMS. 
You  must  identify  a  relevant  parameter 
that  will  indicate  the  control  device  is 
operating  properly  and  then 
continuously  monitor  the  selected 
parameter. 

5.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

If  you  are  subject  to  requirements 
under  the  Generic  MACT  standards 
subpart,  you  would  be  required  to 
comply  with  general  notification, 
recordkeeping,  and  reporting 
requirements. 

You  must  submit  one-time  reports  of 
the  (1)  start  of  construction  for  new 
facilities,  (2)  anticipated  and  actual 
start-up  dates  for  new  facilities,  and  (3) 
physical  or  operational  changes  to 
existing  facilities.  You  are  also  required 
to  maintain  all  records  for  a  period  of 
at  least  5  years. 

If  you  owrn  or  operate  an  affected 
source  that  has  an  initial  startup  date 
before  the  promulgation  date  of 
standards  for  that  affected  source  under 
the  Generic  MACT  standards  subpart, 
you  must  submit  a  one-time  initial 
notification.  You  must  submit  this 
notification  within  1  year  after  the 
promulgation  date  of  standards  for  an 
affected  source  under  the  Generic 
MACT  standards  subpart  (or  within  1 
year  after  the  affected  soiuce  becomes 
subject  to  the  Generic  MACT  standards 
subpart). 

For  sources  constructed  or 
reconstructed  after  the  effective  date  of 
the  relevant  standards,  the  General 
Provisions  require  that  the  source 
submit  an  application  for  approval  of 
construction  or  reconstruction.  The 
application  is  required  to  contain 
information  on  the  air  pollution  control 
that  will  be  used  for  each  potential  HAP 
emission  point. 


The  information  in  the  Initial 
Notification  and  the  application  for 
construction  or  reconstruction  will 
enable  enforcement  personnel  to 
identify  the  niunber  of  sources  subject 
to,  or  are  already  in  compliance  with, 
the  standards. 

You  must  also  submit  a  Notification 
of  Compliance  Status  report.  You  must 
have  this  notification  signed  by  a 
responsible  company  official  who 
certifies  its  accuracy  and  that  the 
affected  source  has  compUed  with  the 
relevant  standards.  You  must  submit  the 
results  of  any  required  performance 
tests  (as  applicable)  as  part  of  the 
Notification  of  Compliance  Status 
report.  You  must  submit  the 
Notification  of  Compliance  Status  report 
within  60  days  after  the  compliance 
date  specified  for  an  affected  source 
subject  to  the  Generic  MACT  standards 
subpart. 

For  CPMS,  you  must  submit  a  report 
of  the  performance  evaluation  results  to 
the  delegated  authority.  You  must  also 
submit  reports  of  parameter  monitoring 
deviations  and  CPMS  performance 
deviations  to  the  delegated  authority 
semiannually. 

C.  Rationale  for  Selecting  the  Proposed 
Standards  for  Spandex  Production 

1.  How  Did  EPA  Select  the  Source 
Category? 

We  listed  Spandex  Production  as  a 
category  of  major  sources  of  HAP  on 
July  16,  1992  (57  FR  31576).  Today's 
proposed  standards  apply  to  reaction 
spinning  processes  only. 

2.  How  Did  EPA  Determine  the  Affected 
Source? 

The  affected  somce  is  the 
combination  of  all  regulated  operations 
at  a  spandex  production  facility.  The 
following  regulated  operations  are 
typically  performed  at  spandex 
production  facilities  and  are  part  of  the 
affected  source:  process  vents,  storage 
vessels,  and  fiber  spinning  lines.  These 
are  the  typical  operations  found  at 
spandex  production  facilities,  and  we 
determined  MACT  for  these  operations. 

3.  How  Did  EPA  Determine  the  Basis 
and  Level  of  the  Proposed  Standards  for 
Existing  and  New  Soiu-ces? 

There  are  two  spandex  production 
facilities  in  the  United  States  that 
produce  spandex  fiber  by  reaction 
spinning;  these  facilities  are  owned  by 
one  company.  Both  are  major  sources  as 
defined  imder  section  112(a)  of  the 
CAA. 

For  a  source  category  with  fewer  than 
30  major  sources,  section  112(d)(3)  of 
the  CAA  directs  that  the  MACT  floor  be 


based  on  the  average  emission 
limitation  achieved  by  the  best 
performing  five  sources.  The  MACT 
floor  for  new  sources  in  a  source 
category  is  required  to  reflect  the  level 
of  control  being  achieved  by  the  best 
controlled  similar  source.  In  setting  the 
MACT  for  spandex  production  using 
reaction  spinning,  we  looked  at  the  level 
of  control  presenUy  in  place  at  the  two 
reaction  spinning  major  source 
facilities. 

At  reaction  spinning  process  spandex 
production  facilities,  there  are  a  number 
of  process  vent  streams  containing  HAP. 
The  process  vent  types  include  vents 
associated  with  prepolymer  reactors, 
dryers,  and  the  solvent  recovery  system. 
The  floor  for  process  vents  at  reaction 
spinning  processes  requires  95  percent 
control  by  venting  through  a  closed  vent 
system  to  a  control  device.  The  two 
reaction  spinning  process  facilities 
already  have  emission  controls  in  place 
for  process  vents  that  are  equivalent  to 
those  required  by  the  Generic  MACT 
NESHAP.  We  are  not  aware  of  any 
additional  controls  that  would  get 
further  emissions  reductions  that  would 
be  more  effective  or  reasonable  for 
beyond-the-floor  control  for  process 
vents.  Therefore,  MACT  for  process 
vents  is  the  floor  level  of  control. 

The  storage  vessel  control 
requirements  in  40  CFR  part  63,  subpart 
WW,  also  called  "Level  2"  storage 
vessel  controls,  require  the  vessels  to  be 
equipped  with  a  floating  roof  or  covered 
and  vented  through  a  closed  vent 
system  to  a  control  device.  The  two 
reaction  spinning  process  facilities 
already  have  Level  2  emission  controls 
on  their  storage  vessels,  and  this  level 
of  control  is  considered  to  be  the  floor. 
We  are  not  aware  of  any  additional 
controls  that  would  get  further 
emissions  reductions  and  be  more 
effective  or  reasonable  for  beyond-the- 
floor  control  for  storage  vessels. 
Therefore,  MACT  for  storage  vessels  at 
reaction  spinning  process  spandex 
production  facilities  is  the  MACT  floor. 

During  the  fiber  spinning  step,  HAP 
are  volatilized  from  the  spin  bath 
solvent  tanks,  washing  tanks,  and  the 
wet  belt  dryers.  The  solvent  tanks,  wash 
tanks,  and  wet  belt  dryers  are  covered 
with  hoods  and  vented  to  an  emission 
control  device.  There  are  also  emissions 
into  the  room  air,  and  room  air  is  vented 
to  an  emission  control  device.  At  the 
two  facilities  in  this  source  category, 
emissions  from  the  fiber  spinning  lines 
are  controlled  by  capture  and 
subsequent  routing  to  an  emission 
control  device.  The  floor  for  fiber 
spinning  lines  is  capture  of  emissions 
aroimd  the  spinning,  washing  and  wet 
belt  dryer  areas  of  the  spinning  line  and 
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venting  to  a  control  device  that  reduces 
HAP  emissions  by  95  weight-percent. 
We  are  not  aware  of  any  additional 
controls  that  would  get  further 
emissions  reductions  and  be  more 
effective  or  reasonable  for  beyond-the- 
floor  control  for  fiber  spinning  lines. 
Therefore,  MACT  for  fiber  spinning 
lines  is  the  floor  level  of  control. 

4.  How  Did  EPA  Select  the  Compliance, 
Monitoring,  Recordkeeping,  and 
Reporting  Requirements? 

We  selected  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  40  CFR  part  63, 
subparts  SS  and  WW,  to  demonstrate 
and  dociunent  compliance  with  the 
spandex  production  standards.  The 
procedures  and  methods  set  out  in  these 
subparts  are,  where  appropriate,  based 
on  procedures  and  methods  that  we 
previously  developed  for  use  in 
implementing  standards  for  emission 
point  sources  similar  to  those  being 
proposed  for  the  Spandex  Production 
source  category. 

General  compliance,  monitoring, 
recordkeeping,  and  reporting 
requirements  that  would  apply  across 
source  categories  and  affected  emission 
points  are  contained  within  40  CFR  part 
63,  subpart  YY  (i.e.,  §§63.1108  through 
63.1113).  We  specify  the  applicability 
assessment  procedures  necessary  to 
determine  whether  an  emission  point  is 
required  to  apply  control.  These 
procedures  are  dependent  on  the 
emission  point  for  which  control 
applicability  needs  to  be  assessed  and 
the  form  of  the  applicability  cutoff 
selected  for  an  individual  source 
category  (e.g.,  a  HAP  concentration 
cutoff  level,  above  which  control  is 
required). 

We  selected  monitoring  (including 
continuous  monitoring),  recordkeeping, 
and  reporting  requirements  included 
under  conmion  control  requirements  in 
subparts  promidgated  for  storage  vessels 
(40  CFR  part  63,  subpart  WW),  and 
closed  vent  systems,  control  devices, 
recovery  devices  and  routing  to  a  fuel 
gas  system  or  a  process  (40  CFR  part  63, 
subpart  SS).  These  subparts  contain  a 
common  set  of  monitoring, 
recordkeeping  and  reporting 
requirements.  We  established  these 
subparts  to  ensure  consistency  of  the  air 
emission  requirements  applied  to 
similar  emission  points  with  pollutant 
streams  containing  gaseous  organic 
HAP.  The  rationale  for  the 
establishment  of  these  subparts  and 
requirements  contained  within  each 
subpart  is  presented  in  the  proposal 
preamble  for  the  Generic  MACT 
standards  in  40  CFR  part  63.  subpart  YY 
(63  FR  55186-55191). 


We  believe  that  the  compliance, 
monitoring,  recordkeeping,  and 
reporting  requirements  of  40  CFR  part 
63,  subparts  WW  and  SS,  are 
appropriate  for  demonstrating  and 
documenting  compliance  with  the 
requirements  proposed  for  the  Spandex 
Production  source  category.  This  is 
because  these  requirements  were 
established  for  standards  with  similar 
formats  and  similar  emission  points 
with  pollutant  streams  of  gaseous 
organic  HAP  for  which  we  are  requiring 
MACT  compliance  demonstration  and 
documentation  under  this  proposal. 

D.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

1 .  What  Are  the  Air  Quality  Impacts? 

There  are  no  additional  emissions 
reductions  achieved  by  the  proposed 
NESHAP.  The  level  of  control  required 
by  the  proposed  NESHAP  is  already  in 
place  at  the  two  affected  reaction 
spiiming  facilities. 

2.  What  Are  the  Cost  Impacts? 

The  total  estimated  annual 
compliance  cost  of  the  proposed 
NESHAP  for  the  Spandex  Production 
source  category  is  $78,040.  This 
estimate  includes  annualized  capital 
costs  for  monitoring  equipment 
purchased.  Annual  costs  also  include 
monitoring,  recordkeeping,  and 
reporting  costs.  Costs  were  not  included 
for  control  equipment  since  this  is 
already  in  place  at  the  two  reaction 
spinning  process  facilities. 

The  capital  costs  are  estimated  to  be 
$32,820  (in  1998  dollars).  The  capital 
costs  are  for  purchase  of  thermocouples 
and  liquid  flow  transducers  for  CPMS 
equipment,  and  closed  vent  systems 
leak  detection  monitors.  These  costs  are 
more  than  likely  an  overestimate  since 
the  two  affected  facilities  already  have 
monitors  on  their  carbon  adsorbers. 

3.  What  Are  the  Economic  Impacts? 

The  goal  of  the  economic  impact 
analysis  is  to  estimate  the  market 
response  of  the  spandex  production 
facilities  to  the  proposed  NESHAP  and 
to  determine  the  economic  effects  that 
may  result  from  the  proposed  NESHAP. 
The  Spandex  Production  soiu'ce 
category  contains  five  facilities,  but  only 
the  two  facilities  that  use  the  reaction 
spinning  process  are  affected  by  the 
proposed  NESHAP.  These  potentially 
affected  facilities  are  owned  by  one 
company. 

Spandex  fiber  production  leads  to 
potential  HAP  emissions  from  fiber 
spinning  lines,  storage  tanks,  and 
process  vents;  however,  the  emission 
soiurces  are  well  controlled  by  the 


affected  spandex  manufactiu-ing 
facilities.  The  mandated  levels  of 
control  are  met  at  these  sources; 
therefore,  no  costs  are  expected  to  be 
incurred  by  the  spandex  facilities  in 
order  to  comply  with  the  proposed 
NESHAP.  Instead,  the  compliance  costs 
for  the  proposed  NESHAP  relate 
primarily  to  monitoring,  reporting,  and 
recordkeeping  activities.  The  estimated 
total  annualized  costs  for  the  proposed 
NESHAP  are  $78,040,  which  represents 
less  than  0.01  percent  of  the  revenues  of 
the  companies  that  own  the  spandex 
manufacturing  facilities.  The  proposed 
NESHAP  are,  therefore,  expected  to 
have  a  negligible  impact  on  the  Spandex 
Production  source  category. 

The  economic  impacts  at  the  facility 
and  company  levels  are  measured  by 
comparing  the  annualized  compliance 
costs  for  each  entity  to  its  revenues.  A 
cost-to-sales  ratio  is  first  calculated  and 
then  is  multiplied  by  100  to  convert  the 
ratio  into  percentages.  For  the  proposed 
NESHAP,  a  cost-to-sales  ratio  exceeding 
1  percent  is  determined  to  be  an  initial 
indicator  of  the  potential  for  a 
significant  facility  impact.  Revenues  at 
the  facility  level  are  not  available, 
therefore  estimated  facility  revenues 
received  from  the  sale  of  spandex  fiber 
are  used.  Both  affected  facilities  are 
expected  to  incur  positive  compliance 
costs.  The  ratio  of  costs  to  estimated 
revenues  range  from  a  low  of  0.22 
percent  to  a  high  of  0.35  percent.  Thus, 
on  average,  the  economic  impact  of  the 
proposed  NESHAP  is  minimal  for  the 
facilities  producing  spandex  fibers. 

The  share  of  compliance  costs  to 
company  sales  are  calculated  to 
determine  company  level  impacts.  One 
company  owns  the  two  affected 
facilities,  so  only  one  firm  faces  positive 
compliance  costs  from  the  proposed 
NESHAP.  The  ratio  of  costs  to  company 
revenues  is  0.10  percent.  At  the 
company  level,  the  proposed  NESHAP 
are  not  anticipated  to  have  a  significant 
economic  impact  on  companies  that 
own  and  operate  the  spandex  fiber 
facilities.  For  more  information,  consult 
the  economic  impact  analysis  report 
entitled  Economic  Impact  Analysis: 
Spandex  Production,  which  is  in  the 
docket  for  the  spandex  source  category. 

4.  What  Are  the  Nonair  Health, 
Environmental  and  Energy  Impacts? 

We  believe  that  there  would  not  be 
significant  adverse  environmental  or 
energy  impacts  associated  with  the 
proposed  NESHAP  for  the  Spandex 
Production  source  category.  The 
industry's  baseline  level  of  control  is 
high,  and  the  proposed  NESHAP  are 
currently  being  achieved  for  the 
emission  point  typ^s.  Environmental 


impacts  from  the  application  of  the 
control  or  recovery  devices  proposed  for 
the  Spandex  Production  source  category 
are  also  expected  to  be  minimal  for 
secondary  air  pollutants.  In  general,  we 
determine  impacts  relative  to  the 
baseline  that  is  set  at  the  level  of  control 
in  absence  of  the  proposed  NESHAP. 
There  is  no  incremental  increase  in 
emissions  related  to  water  pollution  or 
solid  waste  as  a  result  of  today's 
proposed  NESHAP. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  a  proposed 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the 
proposed  NESHAP  are  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  are, 
therefore,  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  NESHAP 
have  been  submitted  for  approval  to  the 
OMB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An  ICR 
document  has  been  prepared  by  EPA 
(ICR  No.  1983.01)  and  a  copy  may  be 
obtained  from  Sandy  Fanner  by  mad  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822),  U.S.  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460,  by 
e-mail  at  "farmer.sandy@epa.gov,"  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  from  the  internet  at 
"http://wv>^w.epa.gov/icr." 

Information  is  required  to  ensure 
compliance  with  the  proposed 
NESHAP.  If  the  relevant  information 
were  collected  less  frequently,  EPA 
would  not  be  reasonably  assured  that  a 
source  is  in  compliance  with  the 
proposed  NESHAP.  In  addition,  EPA's 
authority  to  take  administrative  action 
would  be  reduced  significanUy. 


The  proposed  NESHAP  would  require 
owners  or  operators  of  affected  sources 
to  retain  records  for  a  period  of  5  years. 
The  5  year  retention  period  is  consistent 
with  the  provisions  of  the  General 
Provisions  of  40  CFR  part  63  and  with 
the  5  year  record  retention  requirement 
in  the  operating  permit  program  under 
UtleVoftheCAA. 

The  recordkeeping  and  reporting 
requirements  of  the  proposed  NESHAP 
are  specifically  authorized  bv  section 
114  of  the  CAA  (42  U.S.C.  7414).  All 
information  submitted  to  us  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  our  policies  in 
40  CFR  part  2,  subpart  B, 
"Confidentiality  of  Business 
Information." 

The  EPA  expects  the  proposed 
NESHAP  to  affect  a  total  of  75  facilities 
over  the  first  3  years.  The  EPA  assumes 
that  no  new  facilities  will  become 
subject  to  the  proposed  NESHAP  during 
eacb  of  the  first  3  years.  The  EPA 
expects  75  existing  facilities  to  be 
affected  by  the  proposed  NESHAP,  and 
these  existing  facilities  will  begin 
complying  in  the  third  year. 

The  estimated  average  annual  burden 
for  the  first  3  years  after  promulgation 
of  the  NESHAP  for  the  industries  and 
the  implementing  agency  is  outlined 
below.  You  can  find  the  details  of  this 
information  collection  in  the  "Standard 
Form  83  Supporting  Statement  for  ICR 
No.  1983.01,"  in  Docket  No.  A-97-17. 


Affected  entity 


Industry  

Implementing  agency 


Total  hours 


33,926 

3,465 


Labor  costs 

(103$) 


1,510 
117 


Capital 
costs 

(103$) 


4.901 
0 


Operating 
and  mainte- 
nance costs 
(103$) 


16 
0 


Total  costs 
(103$) 


6,427 
117 


Burden  means  the  total  time,  effort,  or 
financial  resoiu-ces  expended  by  persons 
to  generate,  mainteiin,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Office  of 
Environmental  Information,  Collection  ■ 
Strategies  Division  (2822),  U.S. 
Environmental  Protection  Agency,  1200 
Peimsylvania  Avenue  NW,  Washington, 
DC  20460;  and  to  die  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
6,  2000,  a  comment  to  OMB  is  best 
assiu'ed  of  having  its  full  effect  if  OMB 
receives  it  by  January  5,  2001.  The  final 
rule  will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entiUed 
'Federalism  "  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
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"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  nationcil  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regidation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed  rule. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law  unless  the 
Agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  tbe  proposed  rule. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  0MB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  sununary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  final  rule 
with  federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

The  proposed  NESHAP  will  not  have 
substemtial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  No  facilities 
subject  to  the  proposed  NESHAP  are 
owned  by  State  or  local  governments. 
Therefore,  State  and  local  governments 
will  not  have  any  direct  compliance 
costs  resulting  fi-om  the  proposed 
NESHAP.  Furthermore,  EPA  is  directed 
to  develop  the  proposed  NESHAP  by 
section  1 1 2  of  the  CAA.  Thus ,  the 
requirements  of  section  6  of  the 


Executive  Order  do  not  apply  to  the 
proposed  NESHAP. 

D.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  we 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  we  consult  with  those 
governments.  If  we  comply  by 
consulting,  we  are  required  by 
Executive  Order  13084  to  provide  to  the 
OMB  in  a  separately  identified  section 
of  the  preamble  to  tbe  rule,  a 
description  of  the  extent  of  ovu-  prior 
consultation  with  representatives  of 
affected  tribal  goverrunents,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  us  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significanUy  or  uniquely 
affect  their  communities." 

Today's  proposed  NESHAP  do  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  No  tribal  governments  are 
believed  to  be  affected  by  the  proposed 
NESHAP.  Accordingly,  die 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
the  proposed  NESHAP. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  must  generally  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost  effective,  or  least 


burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost  effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significanUy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  oiu  regiUatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  the 
proposed  NESHAP  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  the  private  sector  in 
any  1  year.  The  total  cost  to  the  private 
sector  is  approximately  $22.2  million 
per  year.  The  proposed  NESHAP 
contain  no  mandates  affecting  State, 
local,  or  tribal  governments.  "Thus, 
today's  proposed  NESHAP  are  not 
subject  to  the  requirements  of  sections 
202  and  205  of  Uie  UMRA. 

We  have  determined  that  the 
proposed  NESHAP  contain  no 
regulatory  requirements  that  might 
significanUy  or  uniquely  affect  small 
governments  because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601,  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 


small  business  whose  parent  company 
has  fewer  than  1000  employees  (500  for 
the  Carbon  Black  source  category);  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  There  are  no  small  entities 
affected  by  this  proposed  rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113) 
(15  U.S.C.  272  note)  directs  EPA  to  use 
voluntary  consensus  standards  in  their 
regulatory  and  prociu-ement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  annual  reports  to 
OMB,  with  explanations  when  an 
agency  does  not  use  available  and 
applicable  voluntary  consensus 
standards. 

The  proposed  NESHAP  involve 
technical  standards.  The  EPA  proposes 
to  use  EPA  Methods  1,  la,  2,  2a,  2c,  2d, 
2f,  2g,  3,  3a.  3b,  4,  18,  25,  25a,  26,  26a, 
316,  and  320.  Consistent  with  the 
NTTAA,  the  EPA  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  One 
voluntary  consensus  standard  was 
identified  as  applicable  and  EPA 
proposes  to  use  it  in  the  proposed 
NESHAP. 

The  American  Society  for  Testing  and 
Materials  (ASTM)  consensus  standard, 
ASTM  D6420-99,  Standard  Test  MeUiod 
for  Determination  of  Gaseous  Organic 
Compounds  by  Direct  Interface  Gas 
Chromatography-Mass  Spectrometry 
(GC/MS),  is  appropriate  in  the  cases 
described  below  for  inclusion  in  the 
proposed  NESHAP  in  addition  to  EPA 
Methods.  Similar  to  EPA's  performance- 
based  Method  18.  ASTM  D6420-99  is 
also  a  performance-based  method  for 
measurement  of  gaseous  organic 
compounds.  However.  ASTM  D6420-99 


was  written  to  support  the  specific  use 
of  highly  portable  and  automated  GC/ 
MS.  While  offering  advantages  over  the 
traditional  Method  18,  the  ASTM 
method  does  allow  some  less  stringent 
criteria  for  accepting  GC/MS  results 
than  required  by  Method  18.  Therefore, 
ASTM  D6420-99  is  a  suitable 
alternative  to  Method  18  where:  (1)  The 
target  compoimds  are  those  listed  in 
Section  1.1  of  ASTM  D6420-99,  and  (2) 
the  target  concentration  is  between  150 
parts  per  billion  by  volume  and  100 
ppmv. 

For  tcu^et  compounds  not  listed  in 
Table  1.1  of  ASTM  D6420-99,  but 
potentially  detected  by  mass 
spectrometry,  the  regulation  specifies 
that  the  additional  system  continuing 
calibration  check  after  each  run,  as 
detailed  in  Section  10.5.3  of  the  ASTM 
method,  must  be  followed,  met, 
documented,  and  submitted  with  the 
data  report  even  if  there  is  no  moisture 
condenser  used  or  the  compound  is  not 
considered  water  soluble.  For  target 
compounds  not  listed  in  Table  1.1  of 
ASTM  D6420-99  and  not  amenable  to 
detection  by  mass  spectrometry,  ASTM 
D6420-99  does  not  apply. 

The  EPA  proposes  to  incorporate  by 
reference  ASTM  6420-99  into  40  CFR 
63.14  for  application  to  subpart  SS  of 
part  63.  The  EPA  will  also  cite  Method 
1 8  as  a  GC  option  in  addition  to  ASTM 
D6420-99.  This  will  allow  the 
continued  use  of  other  GC 
configurations. 

For  EPA  MeUiods  1,  la,  2,  2a,  2c,  2d, 
2f,  2g,  3,  3a,  3b,  4,  25,  25a,  26,  26a,  316, 
and  320,  no  applicable  voluntary 
consensus  standards  were  fouind  at  this 
time.  The  search  and  review  results 
have  been  documented  and  are  placed 
in  the  Generic  MACT  docket  (Docket 
No.  A-97-17). 

The  EPA  requests  comment  on 
compliance  demonstration  requirements 
proposed  today  and  specifically  invites 
the  public  to  identify  potentially 
applicable  voluntary  consensus 
standards.  Comments  should  explain 
why  the  proposed  NESHAP  should 
adopt  these  voluntary  consensus 
standards  in  lieu  of  EPA's  standards. 
Emission  test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301  of  40 
CFR  part  63,  appendix  A,  is  used). 

H.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  ap^ies  to  any  rule  that: 


(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safefy  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposal 
is  not  subject  to  Executive  Order  1 3045 
because  it  is  based  on  technology 
performeuice  and  not  on  health  or  safety 
risks.  Additionally,  the  proposed 
NESHAP  are  not  economically 
significant  as  defined  by  Executive 
Order  12866. 

List  of  Subiects  in  40  CFR  Part  63*^ 

Environmental  protection.  Air 
pollution  control,  HazcU'dous  air 
pollutants.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  November  3.  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  AFFECTED 
SOURCE  CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  proposed  to  be  amended 
by  adding  a  new  subpart  XX  to  read  as 
follows: 

Subpart  XX— National  Emission 
Standards  for  Ethylene  Manufacturing 
Process  Units:  Heat  Exchange 
Systems  and  Waste 

Sec. 
Introduction 

63.1080  What  does  this  subpart  do? 

63.1081  When  must  I  comply  with  ttie 
requirements  of  this  subpart? 

Applicability  for  Heat  Exchange  Systems 

63.1082  Does  this  subpart  apply  to  my  heat 
exchange  system? 
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63.1083  What  heat  exchange  systems  are 
exempt  from  the  requirements  of  this 
subpart? 

Heat  Exchange  System  Requirements 

63.1084  What  are  the  general  requirements 
for  heat  exchange  systems? 

Monitoring  Requirements  for  Heat  Exchange 
Systems 

63.1085  How  must  I  monitor  for  leaks  to 
cooling  water? 

63.1086  Where  must  I  monitor  for  leaks  to 
cooling  water? 

Repair  Requirements  for  Heat  Exchange 
Systems 

63.1087  What  actions  must  I  take  if  a  leak 
is  detected? 

63.1088  In  what  situations  may  I  delay  leak 
repair,  and  what  actions  must  I  take  for 
delay  of  repair? 

Recordkeeping  and  Reporting  Requirements 
for  Heat  Exchange  Systems 

63.1089  What  records  must  I  keep? 

63.1090  What  reports  must  I  submit? 

Background  for  Waste  Requirements 

63.1091  What  do  the  waste  requirements 
do? 

63. 1092  What  are  the  major  differences 
between  the  requirements  of  40  CFR  part 
61,  subpart  FF,  and  the  waste 
requirements  for  ethylene  production 
sources? 

Applicability  for  Waste  Requirements 

63.1093  Does  this  subpart  apply  to  my 
waste  streams? 

63.1094  What  waste  streams  are  exempt 
from  the  requirements  of  this  subpart? 

Waste  Requirements 

63.1095  What  specific  requirements  must  I 
comply  with? 

63.1096  What  requirements  must  I  comply 
with  if  I  transfer  waste  offsite? 

Definitions  for  Waste  Requirements 

63.1097  What  definitions  do  I  need  to 
know? 

Implementation  and  Enforcement 

63.1098  Who  implements  and  enforces  this 
subpart? 

Tables  to  Subpart  XX 

Table  1  to  Subpart  XX — Hazardous  Air 

Pollutants 
Table  2  to  Subpart  XX — Specific  Differences 

in  Requirements  of  this  subpart  and  40 

CFR  Part  61.  Subpart  FF 
Table  3  to  Subpart  XX— Sections  of  40  CFR 

Part  61,  Subpart  FF.  that  are  "not 

Included  in  the  Requirements  of  this 

Subpart 

Introduction 

§63.1080    What  does  this  subpart  do? 

This  subpart  establishes  requirements 
for  controlling  emissions  of  hazardous 
air  pollutants  (HAP)  from  heat  exchange 
systems  and  waste  streams  at  new  and 
existing  ethylene  manufactiuing  process 
imits. 


§63.1081  When  must  I  comply  with  the 
requirements  of  this  subpart? 

You  must  comply  with  the 
requirements  of  this  subpart  according 
to  the  schedule  specified  in 
§  63.1102(a). 

Applicability  for  Heat  Exchange 
Systems 

§63.1082    Does  this  subpart  apply  to  my 
heat  exchange  system? 

The  provisions  of  this  subpart  apply 
to  your  heat  exchange  system  if  you 
own  or  operate  an  ethylene 
manufacturing  process  imit  expressly 
referenced  to  this  subpart  XX  from 
subpart  YY  of  this  part. 

§63.1083  What  heat  exchange  systems 
are  exempt  from  the  requirements  of  this 
subpart? 

Your  heat  exchange  system  is  exempt 
from  the  requirements  in  §§  63.1084  and 
63.1085  if  it  meets  at  least  one  of  the 
criteria  in  paragraphs  (a)  through  (f)  of 
this  section. 

(a)  Your  heat  exchange  system 
operates  with  the  minimum  pressure  on 
the  cooling  water  side  at  least  35 
kilopascals  greater  than  the  maximiun 
pressvue  on  the  process  side. 

(b)  Your  heat  exchange  system 
contains  an  intervening  cooling  fluid, 
containing  less  than  5  percent  by  weight 
of  HAP,  between  the  process  and  the 
cooling  water.  This  intervening  fluid 
must  serve  to  isolate  the  cooling  water 
from  the  process  fluid  and  must  not  be 
sent  through  a  cooling  tower  or 
discharged.  For  piuposes  of  this  section, 
discharge  does  not  include  emptying  for 
maintenance  purposes. 

(c)  The  once-through  heat  exchange 
system  is  subject  to  a  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  with  an  allowable  discharge 
limit  of  1  part  per  million  by  weight 
(ppmw)  or  less  above  influent 
concentration  or  10  percent  or  less 
above  influent  concentration,  whichever 
is  greater. 

(d)  Your  once-through  heat  exchange 
system  is  subject  to  a  NPDES  permit  that 
meets  the  conditions  in  paragraphs 
(d)(1)  through  (4)  of  this  section. 

(1)  The  permit  requires  monitoring  of 
a  parameter  or  condition  to  detect  a  leak 
of  process  fluids  to  cooling  water. 

(2)  The  permit  specifies  or  includes 
the  normal  range  of  the  parameter  or 
condition. 

(3)  The  permit  requires  monthly  or 
more  frequent  monitoring  for  the 
parameters  selected  as  leak  indicators. 

(4)  The  permit  requires  you  to  report 
and  correct  leaks  to  the  cooling  water 
when  the  parameter  or  condition  * 
exceeds  the  normal  range. 


(e)  Your  recirculating  heat  exchange 
system  cools  process  fluids  that  contain 
less  than  5  percent  by  weight  of  HAP. 

(f)  The  once-through  heat  exchange 
system  cools  process  fluids  that  contain 
less  than  5  percent  by  weight  of  HAP. 

Heat  Exchange  System  Requirements 

§63.1084    What  are  the  general 
requirements  for  heat  exchange  systems? 

Unless  you  meet  one  of  the 
requirements  for  exemptions  in 
§  63.1083,  you  must  meet  the 
requirements  in  paragraphs  (a)  through 
(d)  of  this  section. 

(a)  Monitor  the  cooling  water  for  the 
presence  of  substances  that  indicate  a 
leak  according  to  §§  63.1085  and 
63.1086. 

(b)  If  you  detect  a  leak,  repair  it 
according  to  §  63.1087  unless  repafr  is 
delayed  according  to  §  63.1088. 

(c)  Keep  the  records  specified  in 
§63.1089. 

(d)  Submit  the  reports  specified  in 
§63.1090. 

Monitoring  Requirements  for  Heat 
Exchange  Systems 

§63.1085    How  must  I  monitor  for  leaks  to 
cooling  water? 

You  must  monitor  for  leaks  to  cooling 
water  according  to  the  requirements  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  Monitor  the  cooling  water  for  HAP 
(either  in  total  or  speciated)  or  other 
representative  substances  [e.g.,  total 
organic  carbon  or  volatile  organic 
compounds  (VOC))  that  indicate  the 
presence  of  a  leak  in  the  heat  exchange 
system. 

(b)  Monitor  the  cooling  water  monthly 
for  heat  exchange  systems  at  existing 
sources;  weekly  for  heat  exchange 
systems  at  new  soiu-ces. 

(c)  Determine  the  concentration  of  the 
monitored  substance  in  the  cooling 
water  using  any  method  listed  in  40 
CFR  part  136,  as  long  as  the  method  is 
sensitive  to  concentrations  as  low  as  10 
ppmw.  Use  the  same  method  for  both 
entrance  and  exit  samples.  Alternative 
methods  may  be  used  upon  approval  by 
the  U.S.  Environmental  Protection 
Agency  (EPA)  Administrator. 

(d)  Take  a  minimum  of  three  sets  of 
samples  at  each  entrance  and  exit  as 
defined  in  §  63.1086(a). 

(e)  Calculate  the  average  entremce  and 
exit  concentrations,  correcting  for  the 
addition  of  make-up  water  and 
evaporative  losses,  if  applicable.  Using 
a  one-sided  statistical  procedure  at  the 
0.05  level  of  significance,  if  the  exit 
mean  concentration  is  at  least  1  ppmw 
or  10  percent  of  the  entrance  mean, 
whichever  is  greater,  you  have  detected 
a  leak. 


§  63.1086    Where  must  I  monitor  for  leaks 
to  cooling  water? 

You  must  collect  samples  at  the 
entreince  and  exit  of  each  nondirect- 
contact  heat  exchanger  in  the  ethylene 
manufacturing  process  imit  used  to  cool 
fluids  containing  5  percent  by  weight 
organic  HAP  (or  other  mentioned 
substances)  or  greater. 

Repair  Requirements  for  Heat  Exchange 
Systems 

§63.1087    What  actions  must  I  take  if  a  leak 
is  detected? 

If  a  leak  is  detected,  you  must  comply 
with  the  requirements  in  paragraphs  (a) 
and  (b)  of  this  section  unless  repair  is 
delayed  according  to  §  63.1088. 

(a)  Repair  the  leak  as  soon  as  practical 
but  not  later  than  15  calender  days  after 
you  received  the  results  of  monitoring 
tests  that  indicated  a  leak.  You  must 
repair  the  leak  unless  you  demonstrate 
that  the  results  are  due  to  a  condition 
other  than  a  leak. 

(b)  Once  the  leak  has  been  repaired, 
confirm  that  the  heat  exchange  system 
has  been  repaired  according  to  the 
monitoring  requirements  in  §§  63.1085 
and  63.1086  within  7  calender  days  of 
the  repafr  or  startup,  whichever  is  later. 

§63.1088    In  what  situations  may  I  delay 
leak  repair,  and  what  actions  must  I  take  for 
delay  of  repair? 

You  may  delay  repair  of  heat 
exchange  systems  for  which  leaks  have 
been  detected  if  the  leaking  equipment 
is  isolated  from  the  process.  You  may 
also  delay  repafr  if  repafr  is  technically 
infeasible  without  a  shutdown,  and  you 
meet  one  of  the  conditions  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  If  a  shutdown  is  expected  within 
15  calendar  days  of  determining  delay 
of  repafr  is  necessary,  you  are  not 
required  to  have  a  special  shutdown 
before  that  planned  shutdowm. 

(b)  If  a  shutdown  is  not  expected 
within  15  calendar  days  of  determining 
delay  of  repafr  is  necessary,  you  may 
delay  repafr  if  a  shutdown  for  repafr 
would  cause  greater  emissions  than  the 
potential  emissions  from  delaying  repafr 
imtil  the  next  shutdown  of  the  process 
equipment  associated  vvith  the  leaking 
heat  exchanger.  You  must  document  the 
basis  for  the  determination  that  a 
shutdown  for  repair  would  cause  greater 
emissions  than  the  emissions  likely  to 
result  from  delay  of  repafr.  The 
documentation  process  must  include 
the  activities  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  Specify  a  schedule  for  completing 
the  repafr  as  soon  as  practical. 

(2)  Calculate  the  potential  emissions 
from  the  leaking  heat  exchanger  by 


multiplying  the  concentration  of  HAP 
(or  other  monitored  substances)  in  the 
cooling  water  from  the  leaking  heat 
exchanger  by  the  flowrate  of  die  cooling 
water  from  the  leaking  heat  exchanger 
and  by  the  expected  duration  of  the 
delay. 

(3)  Determine  emissions  from  purging 
and  depressurizing  the  equipment  that 
will  result  from  the  unscheduled 
shutdown  for  the  repair. 

(c)  If  repair  is  delayed  for  reasons 
other  than  those  specified  in  paragraph 
(a)  or  (b)  of  this  section,  you  may  delay 
repair  a  maximum  of  30  calendar  days. 
You  must  demonstrate  that  the 
necessary  parts  or  personnel  were  not 
available. 

Recordkeeping  and  Reporting 
Requirements  for  Heat  Exchange 
Systems 

§  63.1 089    What  records  must  I  keep? 

You  must  keep  the  records  in 
paragraphs  (a)  through  (c)  of  this 
section,  according  to  the  requirements 
of  §63.1 109(c). 

(a)  Monitoring  data  required  by 

§  63.1085  that  indicates  a  leak,  the  date 
the  leak  was  detected,  or,  if  applicable, 
the  basis  for  determining  there  is  no 
leak. 

(b)  The  dates  of  efforts  to  repafr  leaks. 

(c)  The  method  or  procedures  used  to 
confirm  repair  of  a  leak,  and  the  date  the 
repafr  was  confirmed. 

(d)  Documentation  of  delay  of  repafr 
as  specified  in  §  63.1088. 

§63.1090    What  reports  must  I  submit? 

If  you  delay  repair  for  your  heat 
exchange  system,  you  must  report  the 
delay  of  repair  in  the  semiannual  report 
required  by  §63. 1110(e).  If  the  leak 
remains  luirepaired,  you  must  continue 
to  report  the  delay  of  repafr  in 
semiannual  reports  until  you  repair  the 
leak.  You  must  include  the  information 
in  paragraphs  (a)  through  (e)  of  this 
section  in  the  semiannual  report. 

(a)  The  fact  that  a  leak  was  detected, 
and  the  date  that  the  leak  was  detected. 

(b)  Whether  or  not  the  leak  has  been 
repaired. 

(c)  The  reasons  for  delay  of  repair.  If 
you  delayed  the  repair  as  provided  in 
§  63.1088(b),  documentation  of 
emissions  estimates. 

(d)  If  a  leak  remains  unrepaired,  the 
expected  date  of  repafr. 

(e)  If  a  leak  is  repaired,  the  date  the 
leak  was  successfully  repaired. 


requfrements  of  40  CFR  part  61,  subpart 
FF,  National  Emission  Standards  for 
Benzene  Waste  Operations.  Because  the 
requfrements  of  subpart  FF  of  40  CFR 
part  61  regidate  benzene  emissions  and 
this  subpart  regulates  HAP,  there  are 
some  differences  between  the  ethylene 
production  waste  requirements  and 
those  of  subpart  FF  of  40  CFR  part  61. 
Additionally,  some  compliance  options 
available  in  subpart  FF  of  40  CFR  part 
61  do  not  apply  to  ethylene  production 
sources. 

§  63.1092    What  are  the  major  differences 
between  the  requirements  of  40  CFR  part 
61,  subpart  FF.  and  the  waste  requirements 
for  ethylene  production  sources? 

The  major  differences  between  the 
requirements  of  40  CFR  part  61,  subpart 
FF  and  the  requfrements  for  ethylene 
production  sources  are  listed  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  The  requirements  for  ethylene 
production  sources  apply  to  all  ethylene 
production  sources  that  are  part  of  a 
major  source.  The  requirements  do  not 
include  a  provision  to  exempt  sources 
with  a  total  annual  benzene  quantity 
less  than  10  megagrams  per  year,  or  any 
similar  cutoff,  from  control 
requirements. 

(b)  The  requfrements  for  ethylene 
production  sources  apply  to  waste 
streams  containing  any  of  the  HAP 
listed  in  Table  1  to  this  subpart,  not 
only  waste  streams  containing  benzene. 

(c)  The  requirements  for  ethylene 
production  soiux:es  do  not  include  the 
compliance  options  at  40  CFR 
61.342(c)(3)(ii),  (d)and(e). 

Applicability  for  Waste  Requirements 

§63.1093    Does  this  subpart  apply  to  my 
waste  streams? 

The  waste  stream  provisions  of  this 
subpart  apply  to  your  waste  streams  if 
you  own  or  operate  an  ethylene 
production  facility  expressly  referenced 
to  this  subpart  XX  from  40  CFR  part  63, 
subpart  YY. 

§63.1094    What  waste  streams  are  exempt 
from  the  requirements  of  this  subpart? 

The  types  of  waste  described  in 
paragraphs  (a)  and  (b)  of  this  section  are 
exempt  from  this  subpart. 

(a)  Waste  in  the  form  of  gases  or 
vapors  that  is  emitted  from  process 
fluids. 

(b)  Waste  that  is  contained  in  a 
segregated  storm  water  sewer  system. 


Background  for  Waste  Requirements  Waste  Requirements 


§  63.1 091     What  do  the  waste  requirements 
do? 

The  waste  requirements  in  this 
subpart  require  you  to  comply  with 


§63.1095    What  specific  requirements 
must  I  comply  with? 

For  waste  containing  the  HAP  listed 
in  Table  1  to  this  subpart,  you  must 
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comply  with  all  of  the  requirements  of 
40  CFR  part  61,  subpart  FT,  as  modified 
by  paragraphs  (a)  through  (c)  of  this 
section. 

(a)  Use  the  term  "HAP"  instead  of 
"benzene"  everywhere  "benzene" 
appears  in  40  CFR  part  61,  subpart  FF, 
luiless  Table  2  to  this  subpart  instructs 
an  alternate  substitution  for  a  phrase 
containing  "benzene,"  as  discussed  in 
paragraph  (b)  of  this  section.  For  the 
purposes  of  the  waste  requirements  of 
this  subpart,  HAP  means  any  of  the 
compounds  listed  in  Table  1  to  this 
subpart. 

(b)  Apply  the  wording  differences 
listed  in  Table  2  to  this  subpart  as 
specified  in  paragraphs  (b)(1)  and  (2)  of 
this  section. 

(1)  Table  2  to  this  subpart  gives  a 
referenced  section  of  40  CFR  part  61, 
subpart  FF,  and  a  phrase  that  appears  in 
that  section.  Instead  of  the  phrase  in  40 
CFR  part  61,  subpart  FF,  use  the  phrase 
in  the  last  column  of  Table  2  to  this 
subpart  to  produce  the  requirements  for 
ethylene  production  sources. 

(2)  If  a  section  of  40  CFR  part  61, 
subpart  FF,  references  another  section  of 
subpart  FF,  you  must  comply  with  the 
referenced  section,  except  use  the 
wording  differences  specified  in  Table  2 
to  this  subpart  to  produce  the 
requirements  for  ethylene  production 
sources. 

(c)  Table  3  to  this  subpart  shows  the 
sections  of  40  CFR  part  61,  subpart  FF, 
that  are  not  included  in  the  waste 
requirements  of  this  subpart. 

§63.1096    What  requirements  must  I 
comply  with  it  I  transter  waste  oftsite? 

If  you  elect  to  transfer  waste  offsite, 
you  must  comply  with  the  requirements 
in  paragraphs  (a)  through  (d)  of  this 
section. 

(a)  Include  a  notice  with  the  shipment 
or  transport  of  each  waste  stream.  The 
notice  shall  state  that  the  waste  stream 
contains  organic  HAP  that  are  to  be 
treated  in  accordance  with  the 
provisions  of  this  subpart.  When  the 
transport  is  continuous  or  ongoing  (for 
example,  discharge  to  a  publicly-owned 
treatment  works),  the  notice  shall  be 
submitted  to  the  treatment  operator 
initially  and  whenever  there  is  a  change 
in  the  required  treatment. 

(b)  You  may  not  transfer  the  waste 
stream  unless  the  transferee  has 
submitted  to  the  EPA  a  written 
certification  that  the  transferee  will 
manage  and  treat  any  waste  stream 
received  from  a  source  subject  to  the 


requirements  of  this  subpart  in 
accordance  with  the  requirements  of 
this  subpart.  The  certifying  entity  may 
revoke  the  written  certification  by 
sending  a  written  statement  to  the  EPA 
and  you  giving  at  least  90  days  notice 
that  the  certifying  entity  is  rescinding 
acceptance  of  responsibility  for 
compliance  with  the  regulatory 
provisions  listed  in  this  paragraph  (b). 
Upon  expiration  of  the  notice  period, 
you  may  not  transfer  the  waste  stream 
to  the  treatment  operation. 

(c)  By  providing  this  written 
certification  to  the  EPA,  the  certifying 
entity  accepts  responsibility  for 
compliance  with  the  regulatory 
provisions  in  paragraph  (b)  of  this 
section  with  respect  to  any  shipment  of 
waste  covered  by  the  written 
certification.  Failure  to  abide  by  any  of 
those  provisions  with  respect  to  such 
shipments  may  result  in  enforcement 
action  by  the  EPA  against  the  certifying 
entity  in  accordance  with  the 
enforcement  provisions  applicable  to 
violations  of  those  provisions  by  owners 
or  operators  of  soiut:es. 

(d)  Written  certifications  and 
revocation  statements  to  the  EPA  from 
the  transferees  of  waste  shall  be  signed 
by  the  responsible  official  of  the 
certifying  entity,  provide  the  name  and 
address  of  the  certifying  entity,  and  be 
sent  to  the  appropriate  EPA  Regional 
Office  at  the  addresses  listed  in  40  CFR 
63.13.  Such  written  certifications  are 
not  transferable  by  the  treater. 

Definitions  for  Waste  Requirements 

§63.1097    What  definitions  del  need  to 
know? 

(a)  Unless  defined  in  paragraph  (b)  of 
this  section,  definitions  for  terms  used 
in  this  subpart  are  provided  in  the  Clean 
Air  Act,  §63. 1103(e),  or  §61.341,  except 
use  the  wording  differences  specified  in 
Table  2  to  this  subpart  to  produce  the 
definitions  for  ethylene  production 
somx:es. 

(b)  The  following  definitions  apply  to 
terms  used  in  this  subpart: 

Process  wastewater  means  water 
which  comes  in  contact  with  any  of  the 
HAP  listed  in  Table  1  to  this  subpart 
during  manufactiuing  or  processing 
operations  conducted  within  an 
ethylene  manufacturing  process  unit. 
Process  wastewater  is  not  organic 
wastes,  process  fluids,  product  tank 
drawdown,  cooling  water  blowdown, 
steam  trap  condensate,  or  landfill 
leachate.  Process  wastewater  includes 
direct-contact  cooling  water. 


Implementation  and  Enforcement 

§63.1098    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  EPA,  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  that 
agency  has  the  authority  to  implement 
and  enforce  this  subpart.  Contact  the 
applicable  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  a  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraphs  (b)(1)  through 
(5)  of  this  section  are  retained  by  the 
EPA  Administrator  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emissions  standards  in 
§§63.1084,  63.1085  and  63.1095,  under 
§  63.6(g).  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart. 

(2)  [Reserved] 

(3)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

TABLES  TO  SUBPART  XX 

Table  1  to  Subpart  XX.— 
Hazardous  Air  Pollutants 


Hazardous  air  pollutant  ■ 


Benzene  

1,3-Butadiene 

Cumene  

Ethyl  t>enzene 

Hexane  

Naphthalene  .. 

Styrene  

Toluene 

o-Xylene 

m-Xylene 

p-Xylene 


CAS 

number* 


71432 
106990 

98828 
100414 
110543 

91203 
100425 
108883 

95476 
108383 
106423 


"Includes  all  isomers  of  listed  pollutant  al- 
though isomers  may  have  a  different  CAS 
number. 


Table  2  to  Subpart  XX.— Specific  Differences  in  Requirements  of  This  Subpart  and  40  CFR  Part  61, 

Subpart  FF 


To  comply  with  40  CFR  part  63,  subpart 
XX,  in  •  *  • 

§61.341  

§61 .342(c) 

§61.342(c)(1)  

§  61 .342(c)(2)  

§  61 .342(c)(3)  

§61.348(a)(1)(i)  

§61 .348(b)(2)(i)  

§61.349(a)(2)(i)(A)  

§  61 .349(a)(2)(ii)  


§61.349(a)(2)(iv)(A) 


§61.349(a)(2)(iv)(B) 

! 

§61.354(a)(1) 

§61.354(c)(6)(i)  

§61.354(c)(7)(i)  

§61. 354(c)(8)  

§61. 354(d) 

§61 .354(d) 

§61.355(c)(3)(v)  

§61. 355(e)(3)  

§61. 355(e)(4)  

§61 .355(f)(3)  

§61.355(f)(4)(iH)  

§61.355(f)(4)(lii)  

§61.355(9) 

§61.355(1)  

§61.355(i)(3)(lii) 

§61.355(i)(3)(iii) 

§61.355(i)(3)(iii) 

§61.355(i)(4)  

§61 .356(b)(1)  


§61.356(j)(8) 
§61.356(j)(8) 
§61.3560)(9) 
§61 .357(a)  ... 

§61.357(3)... 
§61.357(3)  ... 


Instead  of  the  phrase: 


benzene  

at  which  the  total  annual  benzene  quantity  from  facility 
waste  is  equal  to  or  greater  than  10  Mg/yr  as  deter- 
mined in  paragraph  (a)  of  this  section. 

benzene  

tjenzene  concentration 

either  paragraph  (c)(3)(i)  or  (ii)  of  this  section 

level  

t>enzene 

reduce  the  organic  emissions  vented  to  It  by  95  weight 
percent  or  greater. 

i^ecover  or  control  the  organic  emissions  vented  to  it 
with  an  efficiency  of  95  weight  percent  or  greater,  or 
shall  recover  or  control  the  benzene  emissions  vent- 
ed to  it  with  an  efficiency  of  98  weight  percent  or 
greater. 

the  device  shall  recover  or  control  the  organic  emis- 
sions vented  to  it  with  an  efficiency  of  95  weight  per- 
cent or  greater,  or  shall  recover  or  control  the  ben- 
zene emissions  vented  to  it  with  an  efficiency  of  98 
weight  percent  or  greater. 

ttie  control  device  will  achieve  an  emission  control  effi- 
ciency of  either  95  percent  or  greater  for  organic 
compounds  or  98  percent  or  greater  for  benzene. 

at  least  once  per  month  by  collecting  and  analyzing 
one  or  more  samples  using  the  procedures  specified 
in  §61 .355(c)(3). 

either  the  concentration  level  of  the  organic  compounds 
or  the  concentration  level  of  benzer>e. 

either  the  concentration  level  of  the  organic  compounds 
or  the  benzene  concentration  level. 

either  the  concentration  level  of  the  organic  compounds 
or  the  t)enzene  concentration  level. 

either  the  concentration  level  of  the  organic  compounds 
or  the  concentration  level  of  benzene. 

either  the  organic  concentration  or  the  benzene  con- 
centration. 

benzene 

benzene  

benzene  

t>enzene „ 

C=Concentration  of  benzene  

K=Conversion  factor=3.24  kg/m^^  for  benzene  


Use  the  phrase  ■ 


benzene  concentration  

either  the  organic  reduction  efficiency  requirement  or 
the  benzene  reduction  efficiency  requirement  speci- 
fied under  §61. 349(a)(2). 

benzene  concentration  

molecular  weight  of  benzene  

number  of  organic  compounds  in  ttie  vent  stream 

benzene  

waste  stream  identification,  water  content,  whether  or 
not  the  waste  stream  is  a  process  wastewater 
stream,  annual  waste  quantity,  range  of  t>enzene 
concentrations,  annual  average  flow-weighted  ben- 
zene concentration,  and  annual  benzene  quantity. 

organics  or  concentration  of  benzene  

organics  or  the  concentration  of  benzene  

organics  or  the  concentration  of  benzene  

within  90  days  after  January  7,  1993  


§61.342 

the  report  shall  include  the  following  information: 


any  HAP 

to  which  the  wastewater  requirements  of 
this  subpart  XX  apply. 

any  HAP. 

total  HAP  concentration. 

paragraph  (c)(3)(i)  of  this  section. 

total  level. 

total  HAP. 

reduce  the  HAP  or  total  organic  com- 
pound emissions  vented  to  it  by  98 
weight  percent  or  greater. 

recover  or  control  the  HAP  or  total  or- 
ganic compound  emissions  vented  to  it 
with  an  efficiency  of  98  weight  percent 
or  greater. 

the  device  shall  recover  or  control  the 
HAP  or  total  organic  compound  emis- 
sions vented  to  it  with  an  efficiency  of 
98  weight  percent  or  greater. 

the  control  device  will  achieve  an  emis- 
sion control  efficiency  of  98  percent  or 
greater  for  HAP  or  total  organic  com- 
pounds. 

continuously. 


the   concentration   level   of  the   organic 

compounds 
the   concentration   level   of  the   organic 

compounds, 
the   concentration   level   of  the   organic 

compounds 
the  concentration   level   of  the   organic 

compourKJs. 
ttie  organic  concentration. 

total  HAP. 

total  HAP. 

total  HAP. 

total  HAP. 

C=Sum  of  concentrations  of  HAP  meas- 
ured in  the  exhaust,  ppmv. 

K=Weighted  average  density  of  HAP  at 
standard  conditions,  kg/m^. 

total  HAP  concentration. 

ttie  HAP  or  total  organk;  compourHJ  re- 
duction effk:iency  specified  urnJer 
§61 .349(a)(2). 

concentration  of  HAP  i. 

nr»lecular  weight  of  HAP  i.  ^^ 

number  of  organk;  compourtos  or  HAP  in 
tfie  vent  stream. 

total  HAP. 

waste  stream  identifk:atk>n,  whether  or 
not  the  waste  stream  Is  a  process 
wastewater  stream,  range  of  HAP  con- 
centrations, and  annual  average  fk>w- 
weighted  HAP  concentrations. 

organks. 

organk:s. 

organics. 

as  part  of  the  initial  notifk:ation  report  re- 
quired in  paragraph  (c)  of  §63.1110. 

40  CFR  pan  63,  subpart  XX. 

the  report  shall  include  the  information  in 
paragraphs  (a)(2)  and  (a)(3)  except 
(a)(3)(i)  of  this  sectkxi. 
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Table  2  to  Subpart  XX.— Specific  Differences  in  Requirements  of  This  Subpart  and  40  CFR  Part  61,, 

Subpart  FF — Continued 


To  comply  wrth  40  CFR  part  63,  subpart 
XX,  in  •  *  • 

Instead  of  the  phrase: 

Use  the  phrase*: 

561  357(a)(3Miii)    

Annual  waste  quantity  for  the  waste  streann  

If  the  stream  is  managed  or  treated  in  an 

S61  357(a)(4)       

paragraphs  (a)(1),  (2),  and  (3)  

if  the  total  annual  benzene  quantity  from  facility  waste 
is  equal  to  or  greater  than  10  Mg/yr,  then  the  owner 
or  operator. 

within  90  days  after  January  7,  1993  

exempt  unit  according  to  §61. 348(b), 
annual  waste  quantity  for  the  waste 
stream, 
paragraphs    (a)(2)    and    (a)(3)    except 

§61 .357(d) 

(a)(3)(i)  of  this  section, 
the  owner  or  operator  to  which  the  waste- 

S 61  357(d)(1)                   

water  requirements  of  40  CFR  part  63, 
subpart  XX  apply, 
with  the  Notification  of  Compliance  Status 

661.357(d)(2)  

paragraphs  (a)(1)  through  (3)  of  this  section 

concentration  of  benzene 

report   required    by    paragraph    (d)    of 
§63.1110. 
paragraphs    (a)(2)    and    (a)(3)    except 

S61  357(d)f7)(iii) 

(a)(3)(i)  of  this  section, 
total  concentration  of  HAP. 

'  For  the  purpose  of  this  taWe  and  the  waste  requirements  of  this  subpart,  HAP  means  any  of  the  compounds  listed  in  Table  1  to  this  subpart. 


Table  3  to  Subpart  XX.— Sections 
OF  40  CFR  Part  61,  Subpart  FF, 
That  Are  Not  Included  in  the 
Requirements  for  This  Subpart 


Section 

Paragraphs 

61.340  

all. 

61.342  

(a),  (b),  (c)(3)(ii),  (d),  (e),  (f). 

61.348  

(d)(3),  (d)(4). 

61.355  

(a),  0).  (k). 

61.356  

(b)(2)(ii),(b)(3)  through  (5). 

61.357 

(a)(1),  (a)(3)(i),  (b),  (c),  (d)(3) 

through  (5). 

Subpart  SS — [Amended] 

3.  Section  63.983  is  amended  by: 

a.  Revising  paragraphs  (a)(3)(i)  and 

(ii); 

b.  Revising  the  heading  for  paragraph 
(b);and 

c.  Adding  paragraph  (b)(4). 

The  revisions  and  addition  read  as 
follows: 

§  63.983    Closed  vent  systems. 

***** 

(a)  *  *  * 

(3)  *  *  * 

(i)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  is  capable 
of  taking  periodic  readings.  Records 
shall  be  generated  as  specified  in 
§63.998(d)(l)(ii)(A).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line. 

(ii)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration. 
Records  shall  be  generated  as  specified 
in§63.998(d)(l)(ii)(B). 
***** 

(b)  Closed  vent  system  inspection  and 
monitoring  requirements.  *  *  * 

(4)  For  each  bypass  line,  the  owner  or 
operator  shall  comply  with  paragraph 
(b}(4)(i)  or  (ii)  of  this  section. 


(i)  If  a  flow  indicator  is  used,  take  a 
reading  at  least  once  every  15  minutes. 

(ii)  If  the  bypass  line  valve  is  secured 
in  the  non-diverting  position,  visually 
inspect  the  seal  or  closure  mechanism  at 
least  once  every  month  to  verify  that  the 
valve  is  maintained  in  the  non-diverting 
position,  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 
***** 

4.  Section  63.992  is  added  to  read  as 
follows: 

§  63.992    Implementation  and  enforcement. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  EPA,  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  that 
agency  has  the  authority  to  implement 
and  enforce  this  subpart.  Contact  the 
applicable  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  a  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraphs  (b)(1)  through 
(5)  of  this  section  are  retained  by  the 
EPA  Administrator  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emissions  standards  in 
§§  63.983(a)  and  (d),  63.984,  63.685(a), 
63.986(a).  63.987(a),  63.988(a), 
63.990(a),  63.993(a),  63.994(a),  and 
63.995(a)  under  §  63.6(g).  Where  these 
standards  reference  another  subpart,  the 
cited  provisions  will  be  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart. 

(2)  [Reserved] 


(3)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90.  . 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 
5.  Section  63.996  is  amended  by 
adding  paragraphs  (c)(7)  through  (10)  as 
follows: 

§63.996    General  monitoring  requirements 
for  control  and  recovery  devices. 

***** 

(c)  *  *  * 

(7)  For  each  CPMS,  the  owner  or 
operator  must  meet  the  requirements  in 
paragraphs  (c)(7)(i)  through  (iii)  of  this 
section. 

(i)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period. 

(ii)  To  calculate  a  valid  hourly 
average,  there  must  be  at  least  four 
equally  spaced  values  for  that  hour, 
excluding  data  collected  diu-ing  the 
periods  described  in  paragraph  (c)(5)  of 
this  section. 

(iii)  Calculate  a  daily  average  using  all 
of  the  valid  hourly  averages  for  each 
day. 

(8)  For  each  temperature  monitoring 
device,  meet  the  requirements  in 
paragraphs  (c){8)(i)  through  (viii)  of  this 
section. 

(i)  Locate  the  temperatvu"e  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  For  a  noncryogenic  temperature 
range,  use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2  °C  or  0.75 
percent  of  the  temperature  value, 
whichever  is  larger. 

(iii)  For  a  cryogenic  temperature 
range,  use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2  °C  or  2 


percent  of  the  temperature  value, 
whichever  is  larger. 

(iv)  Shield  the  temperaiture  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(v)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
ofat  least  11  °C. 

(vi)  Perform  an  electronic  calibration 
at  least  semiaimually  according  to  the 
procedines  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  conduct  a 
temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  16.7  °C  of  the  process 
temperature  sensor's  reading. 

(vii)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
maximum  operating  temperature  range 
or  install  a  new  temperature  sensor. 

(viii)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(9)  For  each  pressure  measurement 
device,  the  owner  or  operator  must  meet 
the  requirements  in  paragraphs  (c)(9)(i) 
through  (vii)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(iv)  Check  pressme  tap  pluggage 
daily. 

j    (v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(vi)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximiun 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(vii)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(10)  For  each  pH  measurement  device, 
the  owner  or  operator  must  meet  the 
requirements  in  paragraphs  (c)(10)(i) 
through  (iv)  of  this  section. 

(i)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  pH. 

(ii)  Ensure  the  semiple  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measured. 


(iii)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(iv)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 
***** 

6.  Section  63.997  is  amended  by: 

a.  Revising  paragraph  (e)(2)(ii); 

b.  Revising  paragraph  (e)(2){iii) 
introductory  text; 

c.  Revising  paragraph  (e)(2)(iii)(D); 

d.  Adding  paragraph  (e)(2)(iii)(E); 

e.  Revising  paragraph  (e)(2)(iv) 
introductory  text; 

f.  Removing  paragraphs  (e)(2)(iv)(B)(2) 
and  (J);  and 

g.  Adding  paragraphs  (e)(2)(iv)(F) 
through  (K). 

The  revisions  and  additions  read  as 
follows: 

§  63.997    Performance  test  and  compliance 
assessnr>ent  requirements  for  control 
devices. 

***** 

(e)  *  *  * 

(2)  *  *  * 

(ii)  Gas  volumetric  flow  rate.  The  gas 
volumetric  flow  rate  shall  be 
determined  using  Method  2,  2A,  2C,  2D, 
2F,  or  2G  of  40  CFR  part  60,  appendix 
A,  as  appropriate. 

(iii)  Total  organic  regulated  material 
or  TOC  concentration.  To  determine 
compliance  with  a  parts  per  million  by 
volume  total  organic  regulated  material 
or  TOC  limit,  the  owner  or  operator 
shall  use  Method  18  or  25 A  of  40  CFR 
part  60,  appendix  A,  as  applicable. 
Alternatively,  any  other  method  or  data 
that  have  been  validated  according  to 
the  applicable  procediues  in  Method 
301  of  appendix  A  to  this  part  may  be 
used.  The  procedures  specified  in 
paragraphs  (e)(2)(iii)(A)  through  (E)  of 
this  section  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration,  corrected  to  3  percent 
oxygen  if  a  combustion  device  is  the 
control  device  and  supplemental 
combustion  air  is  used  to  combust  the 
emissions. 
***** 

(D)  To  measine  the  total  organic 
regulated  material  concentration  at  the 
outlet  of  a  combustion  control  device, 
use  Method  18  of  40  CFR  part  60, 
appendix  A,  or  ASTM  D6420-99 
(incorporated  by  reference).  For  a 
combustion  control  device,  you  must 
first  determine  which  regulated  material 
compounds  are  present  in  the  inlet  gas 
stream  using  process  knowledge  or  the 
screening  procedure  described  in 
Method  18.  In  conducting  the 
performance  test,  analyze  samples 
collected  at  the  outlet  of  the  combustion 
control  device  as  specified  in  Method  18 


or  ASTM  D6420-99  for  the  regulated 
material  compounds  present  at  the  inlet 
of  the  control  device. 

(E)  To  measure  the  TOC  concentration 
of  the  outlet  vent  stream,  use  Method 
25A  of  40  CFR  part  60,  appendix  A, 
according  to  the  procedmes  in 
paragraphs  (e)(2)(iii)(E)(l)  through  (4)  of 
this  section. 

(1)  Calibrate  the  instnmient  on  the 
predominant  regulated  material 
compound. 

(2)  The  test  results  are  acceptable  if 
the  response  from  the  high  level 
calibration  gas  is  at  least  20  times  the 
standard  deviation  for  the  response  from 
the  zero  calibration  gas  when  the 
instrument  is  zeroed  on  its  most 
sensitive  scale. 

(3)  The  span  value  of  the  analyzer 
must  be  less  than  100  parts  per  million 
by  volume. 

(4)  Report  the  results  as  carbon, 
calculated  according  to  Equation  25A-1 
di  Method  25A. 

(iv)  Percent  reduction  calculation.  To 
determine  compliance  with  a  percent 
reduction  requirement,  the  owner  or 
operator  shall  use  Method  18,  25,  or 
25A  of  40  CFR  part  60,  appendix  A,  as 
applicable.  Alternatively,  any  other 
method  or  data  that  have  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  appendix  A  to  this 
part  may  be  used.  "The  procedures 
specified  in  paragraphs  (e)(2)(iv)(A) 
through  (K)  of  this  section  shall  be  used 
to  calculate  percent  reduction 
efficiency. 
***** 

(F)  To  measiu^  inlet  and  outlet 
concentrations  of  total  organic  regulated 
material,  use  Method  18  of  40  CFR  part 
60,  appendix  A,  or  ASTM  D6420-99 
(incorporated  by  reference  as  specified 
in  §  63.14).  In  conducting  the 
performance  test,  collect  and  analyze 
samples  as  specified  in  Method  18  or 
ASTM  D6420-99.  You  must  collect 
samples  simultaneously  at  the  inlet  and 
outlet  of  the  control  device.  If  the 
performance  test  is  for  a  combustion 
control  device,  you  must  first  determine 
which  regulated  material  compounds 
are  present  in  the  inlet  gas  stream  [i.e., 
uncontrolled  emissions)  using  process 
knowledge  or  the  screening  procedure 
described  in  Method  18.  Quantify  the 
efhissions  for  the  regulated  material 
compounds  present  in  the  inlet  gas 
stream  for  both  the  inlet  and  outlet  gas 
streams  for  the  combustion  device. 

(G)  To  determine  inlet  and  outlet 
concentrations  of  TCXl,  use  Method  25 
of  40  CFR  part  60,  appendix  A.  Measure 
the  total  gaseous  non-methane  organic 
(TGNMO)  concentration  of  the  inlet  and 
ouUet  vent  streams  using  the  procedures 
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of  Method  25.  Use  the  TGNfMO 
concentration  in  Equations  4  and  5  of 
paragraph  (e)(2)(iv)(B)  of  this  section. 

(H)  Method  25A  may  be  used  instead 
of  Method  25  to  measure  inlet  and 
outlet  concentrations  of  TOC  if  the 
condition  in  either  paragraph 
(e)(2)(iv)(H)(l)  or  (2)  of  this  section  is 
met. 

(1)  The  concentration  at  the  inlet  to 
the  control  system  and  the  required 
level  of  control  would  result  in  exhaust 
TGNMO  concentrations  of  50  parts  per 
million  by  volume  or  less. 

(2)  Because  of  the  high  efficiency  of 
the  control  device,  the  anticipated 
TGNMO  concentration  of  the  control 
device  exhaust  is  50  parts  per  million  by 
volume  or  less,  regardless  of  the  inlet 
concentration. 

(I)  To  measure  hydrogen  halide  and 
halogen  concentrations,  use  Method  26 
in  appendix  A  to  40  CFR  part  60.  Use 
a  minimum  sampling  time  of  1  hoiu". 
Use  Method  26A  in  beu  of  Method  26 
when  measiu'ing  emissions  at  the  outlet 
of  a  scrubber  where  the  potential  for 
mist  carryover  exists. 

(J)  If  the  uncontrolled  or  inlet  gas 
stream  to  the  control  device  contains 
formaldehyde,  you  must  conduct 
emissions  testing  according  to 
paragraph  (e)(2)(iv)(J)(l)  or  (2)  of  diis 
section. 

(1)  If  you  elect  to  comply  with  a 
percent  reduction  requirement  and 
formaldehyde  is  the  principal  regulated 
material  compound  (i.e.,  greater  than  50 
percent  of  the  regulated  material 
compounds  in  the  stream  by  volume), 
you  must  use  Method  316  or  320  of 
appendix  A  to  this  part  to  measure 
formaldehyde  at  the  inlet  and  outlet  of 
the  control  device.  Use  the  percent 
reduction  in  formaldehyde  as  a 
surrogate  for  the  percent  reduction  in 
total  regulated  material  emissions. 

(2)  If  you  elect  to  comply  with  an 
outlet  total  organic  regulated  material 
concentration  or  TOC  concentration 
limit,  and  the  uncontrolled  or  inlet  gas 
stream  to  the  control  device  contains 
greater  than  10  percent  (by  volimie) 
formaldehyde,  you  must  use  Method 
316  or  320  of  appendix  A  to  this  part  to 
separately  determine  the  formaldehyde 
concentration.  Calculate  the  total 
organic  regulated  material  concentration 
or  TOC  concentration  by  totaling  the 
formaldehyde  emissions  measured 
using  Method  316  or  320  and  the  other 
regulated  material  compoimd  emissions 
measured  using  Method  18  or  25/25A. 

(K)  You  may  use  ASTM  D6420-99 
(incorporated  by  reference  as  specified 
in  §63.14)  in  beu  of  Method  18  of  40 
CFR  part  60,  appendix  A,  if  a  minimum 
of  one  sample/analysis  cycle  is 
completed  at  least  every  15  minutes,. 


and  the  condition  in  paragraph 
(e)(2)(iv)(K)(l)  or  (2)  of  this  section  is 
met. 

(1)  The  target  compounds  are  listed  in 
Section  1.1  of  ASTM  D6420-99,  and  the 
target  concentration  is  between  1 50 
parts  per  billion  by  volume  and  100 
parts  per  million  by  volvune. 

(2)  The  target  compounds  are  not 
listed  in  Section  1.1  of  ASTM  D6420- 
99,  but  are  potentially  detected  by  mass 
spectrometry.  In  this  case,  an  additional 
system  continuing  calibration  check 
after  each  nm,  as  detailed  in  Section 
10.5.3  of  ASTM  D6420-99,  must  be 
followed,  documented,  and  submitted 
with  the  performance  test  report  even  if 
you  do  not  use  a  moisture  condenser  or 
the  compound  is  not  considered 
soluble. 


Subpart  IT — [Amended] 

7.  Section  63.1000  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§63.1000    Applicability. 

***** 

(b)  Implementation  and  enforcement. 
This  subpart  can  be  implemented  and 
enforced  by  the  EPA,  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  that 
agency  has  the  authority  to  implement 
and  enforce  this  subpart.  Contact  the 
applicable  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  a  State, 
local,  or  tribal  agency. 

(1)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraphs  (b)(l)(i) 
through  (v)  of  this  section  are  retained 
by  the  EPA  Administrator  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(i)  Approval  of  alternatives  to  the  non- 
opacity  emissions  standards  in 
§§63.1003  through  63.1015,  under 
§  63.6(g).  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart. 

(11)  [Reserved] 

(iii)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(iv)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(v)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 

(2)  [Reserved] 


Subpart  UU — [Amended] 

8.  Section  63.1019  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§63.1019    Applicability. 

***** 

(f)  Implementation  and  enforcement. 
This  subpart  can  be  implemented  and 
enforced  by  the  EPA,  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  tbat 
agency  has  the  authority  to  implement 
emd  enforce  this  subpart.  Contact  the 
applicable  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  a  State, 
local,  or  tribal  agency. 

(g)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraphs  (g)(1)  through 
(5)  of  this  section  are  retained  by  the 
EPA  Administrator  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emissions  standards  in 
§§63.1022  through  62.1034,  under 

§  63.6(g),  and  the  standards  for  quality 
improvement  programs  in  §63.1035. 
Where  these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  [Reserved] 

(3)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

Subpart  WW— {AmendecQ 

9.  Section  63.1067  is  added  to  read  as 
follows: 

§  63. 1 067    Implementation  and 
enforcement. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  EPA,  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  that 
agency  has  the  authority  to  implement 
and  enforce  this  subpart.  Contact  the 
applicable  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  a  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 


a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraphs  (b)(1)  through 
(5)  of  this  section  are  retained  by  the 
EPA  Administrator  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emissions  standards  in 
§§63.1062  and  63.1063(a)  and  (b)  for 
alternative  means  of  emission 
limitation,  under  §  63.6(g). 

(2)  [Reserved] 


(3)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

Subpart  YY— [Amended] 

10.  Section  63.1100  is  amended  by: 
a.  Revising  the  first  sentence  of 
paragraph  (a); 


b.  Adding  four  entries  in  alphabetical 
order  and  two  footnotes  to  Table  1; 

c.  Revising  paragraphs  (g)(l)(ii),  (g)(2). 
and  (g)(5)  and 

d.  Adding  paragraph  (g)(6). 

The  revisions  and  additions  read  as 
follows: 

§63.1100    Applicability. 

(a)  General.  This  subpart  applies  to 
source  categories  and  affected  sources 
specified  in  §63. 1103(a)  through  (h). 


Table  1  to  §63.1  100(a).— Source  Category  MACT"  Applicability 


Source  category 


Storage         Process         Transfer       Equipment 
vessels  vents  racks  leaks 


Waste- 
water 
streams 


Other 


Source  category  MACT 
requirements 


Cartx)n  Black  Production  No  , 

Cyanide  Chemicals  Manufac-      Yes 
turing. 

*  • 

Ethylene  Production  Yes 

•  * 

Spandex  Production Yes 


Yes 
Yes 

Yes 
Yes 


No. 
Yes 

Yes 
No  . 


No  . 
Yes 

Yes 

No  . 


No  .. 
Yes 

Yes 
No  .. 


No §63.1103(0 

No §63.1 103(g) 

* 

Yes'  §63.1103(e) 

Ves"  §63.1 103(h) 


'  Heat  exchange  systems  as  defined  in  §63.1 103(e)(2). 
''  Fiber  spinning  lines. 


(g)*   *   * 

(1)  *   *   * 

(ii)  After  the  compUance  dates 
specified  in  §  63.1102  for  an  affected 
soiu-ce  subject  to  this  subpart,  a  storage 
vessel  that  is  part  of  an  existing  source 
that  must  be  controlled  according  to  the 
storage  vessel  requirements  of  this 
subpart,  and  that  must  be  controlled 
according  to  the  storage  vessel 
requirements  of  subpart  Ka  or  Kb  of  40 
CFR  part  60  is  required  to  comply  only 
with  the  storage  vessel  requirements  of 
this  subpart. 

(2)  Overlap  of  subpart  YY  with  other 
regulations  for  process  vents,  (i)  After 
the  compliance  dates  specified  in 

§  63.1102  for  an  affected  source  subject 
to  this  subpart,  a  process  vent  that  is 
part  of  an  existing  soiu-ce  that  must  be 
controlled  according  to  the  process  vent 
requirements  of  this  subpart,  and  that 
must  be  controlled  according  to  the 
process  vent  requirements  of  subpart  G 
(the  HON)  of  this  part  is  in  compliance 
with  this  subpart  if  it  complies  with 
either  the  process  vent  requirements  of 
this  subpart  or  subpart  G  of  this  part, 
and  the  owner  or  operator  has  notified 
the  Administrator  in  the  Notification  of 


Compliance  Status  report  required  by 
§  63.1110(a)(4). 

(ii)  After  the  compliance  dates 
specified  in  §  63.1102  for  an  affected 
source  subject  to  this  subpart,  a  process 
vent  that  is  part  of  an  existing  source 
that  must  be  controlled  according  to  the 
process  vent  requirements  of  this 
subpart,  and  that  must  be  controlled 
according  to  the  process  vent 
requirements  of  subpart  RRR  or  NNN  of 
40  CFR  part  60  is  required  to  comply 
only  witb  the  process  vent  requirements 
of  this  subpart. 
***** 

(5)  Overlap  of  subpart  YY  with  other 
regulations  for  wastewater  for  source 
categories  other  than  ethylene 
production,  (i)  After  the  compliance 
dates  specified  in  §  63.1102  for  an 
affected  soiure  subject  to  this  subpart,  a 
wastewater  stream  that  is  subject  to  the 
wastewater  requirements  of  tbis  subpart 
and  the  wastewater  requirements  of 
subparts  F  and  G  of  this  part  (the  HON) 
shall  be  deemed  to  be  in  compliance 
with  the  requirements  of  this  subpart  if 
it  complies  with  either  set  of 
requirements.  In  any  instance  where  a 
source  subject  to  this  subpart  is 
collocated  with  a  Synthetic  Organic 
Chemical  Manufacturing  Industry 


(SCXHMI)  source,  and  a  single 
wastewater  treatment  facility  treats  both 
Group  1  wastewaters  and  wastewater 
residuals  from  the  source  subject  to  this 
subpart  and  wastewaters  from  the 
SOCMl  source,  a  certification  by  the 
treatment  faciUty  that  they  will  manage 
and  treat  the  waste  in  conformity  with 
the  specific  control  requirements  set 
forth  in  §§63.133  through  63.147  will 
also  be  deemed  sufficient  to  satisfy  the 
certification  requirements  for 
wastewater  treatment  under  this 
subpart.  This  paragraph  does  not  apply 
to  the  ethylene  production  source 
category. 

(ii)  After  the  compliance  dates 
specified  in  §63.1102  for  an  affected 
source  subject  to  this  subpart,  a 
wastewater  stream  that  is  subject  to 
control  requirements  in  the  Benzene 
Waste  Operations  NESHAP  (subpart  FF 
of  40  CFR  part  61)  and  this  subpart  is 
required  to  comply  with  both  rules.  This 
paragraph  {g)(5)(ii)  does  not  apply  to  the 
ethylene  production  source  category. 

(6)  Overlap  of  subpart  YY  with  other 
regulations  for  waste  for  the  ethylene 
production  source  category. 

(i)  After  the  compbance  date  specified 
in  §  63.1102.  a  waste  stream  that  is 
conveyed,  stored,  or  treated  in  a 


76448 


Federal  Register /Vol.  65,  No.  235 /Wednesday,  December  6,  2000  /  Proposed  Rules 


Federal  Register / Vol.  65,  No.  235 /Wednesday,  December  6,  2000 /Proposed  Rules 


76449 


wastewater  stream  management  unit, 
waste  management  unit,  or  wastewater 
treatment  system  that  receives  streams 
subject  to  both  the  control  requirements 
of  §63. 1103(e)(2)  for  ethylene 
production  sources  and  the  provisions 
of  §§63.133  through  63.147  shall 
comply  as  specified  in  paragraphs 
(g)(6)(i)(A)  through  (C)  of  this  section. 
Compliance  with  the  provisions  of  this 
paragraph  (g)(6)(i)  shall  constitute 
compliance  with  the  requirements  of 
this  subpart  for  that  waste  stream. 

(A)  Comply  with  the  provisions  in 

§§  63.133  through  63.137  and  63.140  for 
all  equipment  used  in  the  storage  and 
conveyance  of  the  waste  stream. 

(B)  Comply  with  the  provisions  in 

§§  63.1103(e).  63.138,  and  63.139  for  the 
treatment  and  control  of  the  waste 
stream. 

(C)  Comply  with  the  provisions  in 
§§63.143  through  63.148  for  monitoring 
and  inspections  of  equipment  and  for 
recordkeeping  and  reporting 
requirements.  The  owner  or  operator  is 
not  required  to  comply  with  the 
monitoring,  recordkeeping,  and 
reporting  requirements  associated  with 
the  treatment  and  control  requirements 
in  §§  61.355  through  61.357. 

(ii)  After  the  compliance  date 
specified  in  §63.1102,  compliance  with 
§  63.1103(e)  shall  constitute  compliance 
with  the  Benzene  Waste  Operations 
NESHAP  (subpart  FF  of  40  CFR  part  61) 
for  waste  streams  that  are  subject  to  both 
the  control  requirements  of 
§  63.1103(e)(2)  for  ethylene  production 
soiut:es  and  the  control  requirements  of 
40  CFR  part  61 ,  subpart  FF. 

11.  Section  63.1101  is  amended  by: 

a.  Adding  a  sentence  at  the  end  of  the 
introductory  text; 

b.  Adding  a  sentence  to  the  end  of  the 
definition  of  "process  vent;" 

c.  Revising  the  definitions  of 
"shutdown"  and  "total  organic 
compounds." 

The  revisions  read  as  follows; 


§63.1101     Definitions. 

*  *  *  The  definitions  in  this  section 
do  not  apply  to  waste  requirements  for 
ethylene  production  sources. 

***** 

Process  vent  *  *  *  This  definition 
does  not  apply  to  ethylene  production 
sources.  Ethylene  manufacturing 
process  vents  are  defined  in 
§  63.1103(e)(2). 
***** 

Shutdown  means  the  cessation  of 
operation  of  a  regulated  source  and 
equipment  required  or  used  to  comply 
with  this  subpart,  or  the  emptying  and 
degassing  of  a  storage  vessel.  For  the 
purposes  of  this  subpart,  shutdown 
includes,  but  is  not  limited  to,  periodic 
maintenance,  replacement  of 
equipment,  or  repair.  Shutdown  does 
not  include  the  routine  rinsing  or 
washing  of  equipment  in  batch 
operation  between  batches.  Shutdown 
includes  the  decoking  of  ethylene 
manufacturing  process  unit  furnaces. 
***** 

Total  organic  compounds  or  (TOC) 
means  the  total  gaseous  organic 
compoimds  (minus  methane  and 
ethane)  in  a  vent  stream,  with  the 
concentrations  expressed  on  a  carbon 
basis. 
***** 

12.  Section  63.1102  is  revised  to  read 
as  follows: 

§  63.1 1 02    Compliance  Schedule. 

(a)  General  requirements.  Affected 
soiu-ces,  as  defined  in  §63.1103(a)(l)(i) 
for  acetyl  resins  production; 
§63.1103(b)(l)(i)  for  acrylic  and 
monacrylic  fiber  production; 
§63.1103(c)(l)(i)  for  hydrogen  fluoride 
production;  §63. 1103(d)(l){i)  for 
polycarbonate  production; 
§  63.1103(e)(l)(i)  for  ethylene 
production;  §63.1103(f)(l)(i)  for  carbon 
black  production;  §63.1103{g)(l)(i)  for 
cyanide  chemicals  manufacturing;  or 
§  63.1103(h){l)(i)  for  spandex 
production  shall  comply  with  the 
appropriate  provisions  of  this  subpart 
and  the  subparts  referenced  by  this 
subpart  according  to  the  schedule  in 


paragraph  (a)(1)  or  (2)  of  this  section,  as 
appropriate.  Proposal  and  effective 
dates  are  specified  in  Table  1  to  this 
section. 

(1)  Compliance  dates  for  new  and 
reconstructed  sources,  (i)  The  owner  or^ 
operator  of  a  new  or  reconstructed 
affected  source  that  commences 
construction  or  reconstruction  after  the 
proposal  date,  and  that  has  an  initial 
startup  before  the  effective  date  of 
standards  for  an  affected  source,  shall 
comply  with  this  subpart  no  later  than 
the  applicable  effective  date  in  Table  1 
to  this  section. 

(ii)  The  owner  or  operator  of  a  new  or 
reconstructed  affected  source  that  has 
an  initial  startup  after  the  applicable 
effective  date  in  Table  1  to  §  63.1102 
shall  comply  with  this  subpart  upon 
startup  of  the  source. 

(iii)  The  owner  or  operator  of  an 
affected  soiuce  that  commences 
construction  or  reconstruction  after  the 
proposal  date,  but  before  the  effective 
date  in  Table  1  to  §  63.1102,  shall 
comply  with  this  subpart  no  later  than 
the  date  3  years  after  the  effective  date 
if  the  conditions  in  paragraphs 
(a)(l)(iii)(A)  and  (B)  of  this  section  are 
met. 

(A)  The  promulgated  standards  are 
more  stringent  than  the  proposed 
standards. 

(B)  The  owner  or  operator  complies 
with  this  subpart  as  proposed  diu-ing  the 
3-year  period  immediately  after  the 
effective  date  of  standards  for  the 
affected  source. 

(2)  Compliance  dates  for  existing 
sources,  (i)  The  owner  or  operator  of  an 
existing  affected  source  shall  comply 
with  the  requirements  of  this  subpart 
within  3  years  after  the  effective  date  of 
standards  for  the  affected  source. 

(ii)  The  owner  or  operator  of  an  area 
source  that  increases  its  emissions  of  (or 
its  potential  to  emit)  HAP  such  that  the 
source  becomes  a  major  source  shall  be 
subject  to  the  relevant  standards  for 
existing  sources  under  this  subpart. 
Such  sources  shall  comply  with  the 
relevant  standards  within  3  years  of 
becoming  a  major  source. 


Table  1  to  §63.1102.— Source  Category  Proposal  and  Effective  Dates— Continued 


Source  category 


Table  1  to  §63.1102.— Source  Category  Proposal  and  Effective  Dates 


Source  category 

Proposal  date 

Effective  date 

1    Acetal  Resins  Production                      

October  14  1998    

June  29,  1999. 

2.  Acrylic  and  Modacrylic  Fit)ers  Production 

3  Hvdrooen  Fluoride  Production                

October  14  1998  

June  29,  1999. 

October  14.  1998    

June  29,  1999. 

4  Polvcartjonate  Production         

October  14,  1998  

June  29,  1999. 

5.  Ethylene  Production  

December  6,  2000 

December  6,  2000 

Decemtjer  6,  2000 

[DATE   OF   PUBLICATION   OF    THE   FINAL 

6.  Cartx)n  Black  Production  

SUBPART  IN  THE  FEDERAL  REGISTER\. 
[DATE   OF   PUBLICATION   OF   THE   FINAL 

7.  Cyanide  Chemicals  Manufacturing  

SUBPART  IN  THE  FEDERAL  REGISTEFl\. 
[DATE   OF   PUBLICATION   OF    THE   FINAL 

SUBPART  IN  THE  FEDERAL  REGISTER\. 

8.  Spandex  Production 


Proposal  date 


December  6,  2000 


Effective  date 


[DATE   OF   PUBLICATION   OF   THE   FINAL 
SUBPART  IN  THE  FEDERAL  REGISTER[. 


13.  Section  63.1103  is  amended  by 
adding  paragraphs  (e)  through  (h),  and 
adding  Tables  7  through  10  as  follows: 

§  63.1 103    Source  category-specific 
applicability,  definitions,  and  requirements. 

*         *         *         * '       * 

(e)  Ethylene  production  applicability, 
definitions,  and  requirements — (1) 
Applicability. — (i)  Affected  source.  For 
the  ethylene  production  (as  defined  in 
paragraph  (e)(2)  of  this  section)  source 
category,  the  affected  source  shall 
comprise  all  emission  points  listed  in 
paragraphs  (e)(l)(i)(A)  through  (F)  of 
this  section  that  are  associated  with  an 
ethylene  manufacturing  process  unit 
located  at  a  major  source,  as  defined  in 
section  112(a)  of  the  Act. 

(A)  All  storage  vessels  (as  defined  in 
§  63.1101)  that  store  liquids  containing 
organic  HAP. 

(B)  All  process  vents  (as  defined  in 
paragraph  (e)(2)  of  this  section)  from 
continuous  unit  operations. 

(C)  All  transfer  racks  (as  defined  in 
paragraph  (e)(2)  of  this  section)  that  load 
HAP-containing  material. 

(D)  Equipment  (as  defined  in 

§  63.1101)  that  contains  or  contacts 
organic  HAP. 

(E)  All  waste  streams  (as  defined  in 
paragraph  (e)(2)  of  this  section) 
associated  with  the  ethylene  production 
process. 

(F)  All  heat  exchange  systems  (as 
defined  in  paragraph  (e)(2)  of  this 
section)  associated  with  the  ethylene 
production  process. 

(ii)  Exceptions.  The  emission  points 
listed  in  paragraphs  (e)(l)(ii)(A)  through 
(I)  of  this  section  are  in  the  ethylene 
production  source  category  but  are  not 
subject  to  the  requirements  of  paragraph 
(e)(3)  of  this  section. 

(A)  Equipment  that  is  located  within 
an  ethylene  manufacturing  process  unit 
that  is  subject  to  this  subpart  but  does 
not  contain  organic  HAP. 

(B)  Stormwater  from  segregated 
sewers. 

(C)  Water  from  fire-fighting  and 
deluge  systems  in  segregated  sewers. 

(D)  Spills. 

(E)  Water  fit)m  safety  showers. 

(F)  Water  from  testing  of  deluge 
systems. 

(G)  Vessels  storing  organic  liquids 
that  contain  organic  HAP  as  impiuities. 


(H)  Transfer  racks,  loading  arms,  or 
loading  hoses  that  only  transfer  liquids 
containing  organic  HAP  as  impurities. 

(1)  Transfer  racks,  loading  arms,  or 
loading  hoses  that  vapor  balance  during 
all  transfer  operations. 

(iii)  Compliance  schedule.  The 
compliance  schedule  for  affected 
sources  as  defined  in  paragraph  {e)(l)(i) 
of  this  section  is  specified  in  §63.1102. 

(2)  Definitions.  Ethylene 
manufacturing  process  vent  means  a  gas 
stream  containing  greater  than  0.005 
weight-percent  and  20  parts  per  million 
by  volume  HAP  that  is  continuously 
discharged  during  operation  of  an 
ethylene  manufacturing  process  unit,  as 
defined  in  this  section.  Ethylene 
manufactiuing  process  vents  are  gas 
streams  that  are  discharged  to  the 
atmosphere  (or  the  point  of  entry  into  a 
control  device,  if  any)  either  directly  or 
after  passing  through  one  or  more 
recovery  devices.  Ethylene 
manufacturing  process  vents  do  not 
include  relief  valve  discharges;  gaseous 
streams  routed  to  a  fuel  gas  system; 
leaks  from  equipment  regulated  under 
this  subpart;  episodic  or  nonroutine 
releases  such  as  those  associated  with 
startup,  shutdown,  and  malfunction; 
and  in  situ  sampling  systems  (online 
analyzers). 

Ethylene  manufacturing  process  unit 
means  a  process  unit  that  is  specifically 
utilized  for  the  production  of  ethylene/ 
propylene,  including  all  separation  and 
purification  processes. 

Ethylene  production  means  the 
process  by  which  ethylene/propylene  is 
produced  as  a  product  or  an 
intermediate  by  either  a  pyrolysis 
process  (hydrocarbons  subjected  to  high 
temperatures  in  the  presence  of  steam) 
or  separation  from  a  petroleum  refining 
stream.  The  ethylene  production 
process  includes  the  separation  of 
ethylene/propylene  from  associated 
streams  such  as  products  made  from 
compounds  composed  of  four  carbon 
atoms  (C4),  pyrolysis  gasoline,  and 
pyrolysis  fuel  oil.  The  ethylene 
production  process  does  not  include  the 
manufacture  of  synthetic  organic 
chemicals  such  as  the  production  of 
butadiene  from  the  C4  stream  and 
aromatics  from  pyrolysis  gasoline. 

Heaf  exchange  system  means  any 
cooling  tower  system  or  once-through 
cooling  water  system  (e.g.,  river  or  pond 
water).  A  heat  exchange  system  can 


include  an  entire  recirculating  or  once- 
through  cooling  system. 

Transfer  racJc  means  the  collection  of 
loading  arms  and  loading  hoses,  at  a 
single  loading  rack,  that  are  associated 
with  an  ethylene  manufacturing  process 
unit  subject  to  this  subpart  and  are  used 
to  fill  tank  trucks  and/or  railcars  with 
organic  HAP.  Transfer  rack  includes  the 
associated  pumps,  meters,  shutoff 
valves,  relief  valves,  and  other  piping 
and  valves.  Transfer  rack  does  not 
include  racks,  arms,  or  hoses  that 
contain  organic  HAP  only  as  impurities; 
or  racks,  arms,  or  hoses  that  vapor 
balance  during  all  loading  operations; 

Waste  means  any  material  resulting 
from  industrial,  commercial,  mining,  or 
agricultiu'al  operations,  or  from 
commimity  activities,  that  is  discarded 
or  is  beings  accumulated,  stored,  or 
physically,  chemically,  thermally,  or 
biologically  treated  prior  to  being 
discarded,  recycled,  or  discharged. 

Waste  stream  means  the  waste 
generated  by  a  particular  process  unit, 
product  tank,  or  waste  management 
unit.  The  characteristics  of  the  waste 
stream  (e.g.,  flow  rate,  HAP 
concentration,  water  content)  are 
determined  at  the  point  of  waste 
generation.  Examples  of  a  waste  stream 
include  process  wastewater,  product 
tank  drawdown,  sludge  and  slop  oil 
removed  from  waste  management  units, 
and  landfill  leachate. 

(3)  Requirements.  Table  7  to  this 
section  specifies  the  ethylene 
production  source  category 
requirements  for  new  and  existing 
soiuces.  The  owmer  or  operator  must 
control  organic  HAP  emissions  from 
each  affected  soiu^e  emission  point  by 
meeting  the  applicable  requirements 
specified  in  Table  7  to  §63.1103.  An 
owner  or  operator  must  perform  the 
applicability  assessment  procedures  and 
methods  for  process  vents  specified  in 
§63.1104,  excluding  paragraphs  (d),  (g). 
(h),  (i),  (j),  (1)(1),  and  (n).  An  owner  or 
operator  must  perform  the  applicability 
assessment  procedures  and  methods  for 
equipment  leaks  specified  in  §  63.1107. 
General  compliance,  recordkeeping,  and 
reporting  requirements  are  specified  in 
§§63.1108  through  63.1112. 
Minimization  of  emissions  from  startup, 
shutdown,  and  malfunctions  must  be 
addressed  in  the  startup,  shutdown,  and 
malfunction  plan  required  by  §63.1111; 
the  plan  must  also  establish  reporting 
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and  recordkeeping  of  such  events. 
Procedures  for  approval  of  alternate 


means  of  emission  limitations  are 
specified  in  §63.1113. 


Table  7  to  §63.1103.— What  Are  My  Requirements  if  I  Own  or  Operate  an  Ethylene  Production  Existing  or 

New  Affected  Source? 


It  you  own  or  operate 


1.  A  storage  vessel  (as  defined  in  §63.1101) 
that  stores  liquid  containing  organic  HAP. 


2.  A  storage  vessel  (as  defined  in  §63.1101) 
that  stores  liquid  containing  organic  HAP. 


3.  A  storage  vessel  (as  defined  in  §63.1101) 
that  stores  liquid  containing  organic  HAP. 


4.  A  process  vent  (as  defined  in  paragraph 
(e)(2)  of  this  section)  from  continuous  unit 
operations. 


5.  A  transfer  rack  (as  defined  in  paragraph 
(e)(2)  of  this  section). 


6.   Equipment  (as  defined  in  §63.1101)  that 
contains  or  contacts  organic  HAP. 


7.  Processes  that  generate  process  wastewater 
or  maintenance  wastewater  (as  defined  in 
paragraph  (e)(2)  of  this  section). 


8.  A  heat  exchange  system  (as  defined  in  para- 
graph (e)(2)  of  this  section). 


And  if  * 


The  maximum  true  vapor  pressure  of  total  or- 
ganic HAP  is  >3.4  kilopascals  but  <76.6 
kilopascals  and 

the  capacity  of  the  vessel  is  >4  cut>ic  meters 
but  <95  cubic  meters. 

The  maximum  true  vapor  pressure  of  total  or- 
ganic HAP  is  >3.4  kilopascals  but  <76.6 
kilopascals:  and 

the  capacity  of  the  vessel  Is  >95  cubk;  meters 


The  maximum  true  vapor  pressure  of  total  or- 
ganic HAP  is  >76.6  kilopascals. 


The  vent  stream  has  an  average  flow  rate  2 
0.01 1  scmm;  and 

the  vent  stream  has  a  total  organic  HAP  con- 
centration ^50  parts  per  million  by  volume. 


Materials  loaded  have  a  true  vapor  pressure 
of  total  organic  HAP  >3.4  kilopascals;  and 

^  76  cubic  meters  per  day  (averaged  over  any 
consecutive  30-day  penod)  of  HAP-con- 
taining  material  is  loaded. 


The  equipment  contains  or  contacts  >5 
weight-percent  organic  HAP;  and 

the  equipment  is  in  service  >300  hours  per 
year;  and 

the  equipment  is  not  in  vacuum  service  

The  wastewater  contains  any  of  the  following 
HAP:  Benzene,  cumene,  ethyl  benzene, 
hexane,  methyl  ethyl  ketone,  naphthalene, 
phenol,  styrene,  toluene,  o-xylene,  m-xy- 
lene,  p-xylene,  or  1 ,3-butadiene. 


Then  you  must 


a.  Fill  the  vessel  through  a  submerged  pipe; 
or 

b.  Comply  with  the  requirements  for  storage 
vessels  with  capacities  >95  cubic  meters. 

a.  Comply  with  the  requirements  of  subpart 
WW  of  this  part;  or 

b.  Reduce  emissions  of  total  organic  HAP  by 
98  weight-percent  by  venting  emissions 
through  a  closed  vent  system  to  any  com- 
bination of  control  devices  meeting  ttie  re- 
quirements of  subpart  SS  of  this  part,  as 
specified  in  § 63.982(a)(1). 

Reduce  emissions  of  total  organic  HAP  by  98 
weight-percent  by  venting  emissions 
through  a  closed  vent  system  to  any  com- 
bination of  control  devices  meeting  the  re- 
quirements of  subpart  SS  of  this  part,  as 
specified  in  §  63.982(a)(1). 

Reduce  emissions  of  organic  HAP  by  98 
weight-percent;  or  reduce  organic  HAP  or 
TOC  to  a  concentration  of  20  parts  per  mil- 
lion by  volume;  whichever  is  less  stringent, 
by  venting  emissions  through  a  closed  vent 
system  to  any  combination  of  control  de- 
vices meeting  the  requirements  of  subpart 
SS  of  this  part,  as  specified  in 
§  63.982(a)(2). 

a.  Reduce  emissions  of  organic  HAP  by  98 
weight-percent;  or  reduce  organic  HAP  or 
TOC  to  a  concentration  of  20  parts  per  mil- 
lion by  volume;  whichever  is  less  stringent, 
by  venting  emissions  through  a  closed  vent 
system  to  any  combination  of  control  de- 
vices as  specified  in  §63.1 105;  or 

process  piping  designed  to  collect  the  HAP- 
containing  vapors  displaced  from  tank 
trucks  or  railcars  during  loading  and  to 
route  it  to  a  process,  a  fuel  gas  system,  or 
a  vapor  balance  system,  as  specified  in 
§63.1105. 

Comply  with  the  requirements  of  subpart  UU 
of  this  part. 


Comply  with  the  waste  requirements  of  sub- 
part XX  of  this  part.  For  ethylene  manufac- 
turing process  unit  waste  stream  require- 
ments, words  have  the  meanings  specified 
in  subpart  XX. 

Comply  with  the  heat  exchange  system  re- 
quirements of  subpart  XX  of  this  part. 


(f)  Carbon  black  production 
applicability,  definitions,  and 
requirements — (1)  Applicability — (i) 
Affected  source.  For  the  carbon  black 
production  source  category  (as  defined 
in  paragraph  (f)(2)  of  this  section),  the 
affected  source  shall  include  each 
carbon  black  production  process  unit 
located  at  a  major  soiu'ce,  as  defined  in 
section  112(a)  of  the  Act.  The  affected 


source  shall  also  include  all  Wciste 
management  units,  maintenance 
wastewater,  and  equipment  components 
that  contain  or  contact  HAP  that  are 
associated  with  the  carbon  black 
production  process  unit. 

(ii)  Compliance  schedule.  The 
compliance  schedule  for  the  carbon 
black  production  affected  source,  as 


defined  in  paragraph  (f)(l)(i)  of  this 
section,  is  specified  in  §  63.1102. 

(2)  Definitions. 

Carbon  black  productioii  means  the 
production  of  carbon  black  by  either  the 
furnace,  thermal,  acetylene,  or 
lampblack  processes. 

Carbon  black  production  process  unit 
means  the  equipment  assembled  and 
connected  by  hard-piping  or  duct  work 


to  process  raw  materials  to  manufacture, 
store,  and  transport  a  carbon  black 
product.  For  the  purposes  of  this 
subpart,  a  carbon  black  production 
process  unit  includes  reactors  and 
associated  operations;  associated 
recovery  devices;  and  any  feed, 
intermediate  and  product  storage 
vessels,  product  transfer  racks,  and 
connected  ducts  and  piping.  A  carbon 
black  production  process  unit  includes 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  instrumentation 
systems,  and  control  devices  or  systems. 


Dryer  means  a  rotary-kiln  dryer  that  is 
heated  externally  and  is  used  to  dry  wet 
pellets  in  the  wet  pelleUzation  process. 

Main  unit  filter  means  the  filter  that 
separates  the  carbon  black  fi-om  the 
tailgas. 

Miscellaneous  process  vents  means  all 
process  vents  associated  with  a  carbon 
black  production  process  imit  other 
than  the  main  vmit  filter,  process  filter, 
purge  filter,  and  dryer  process  vents. 

Process  filter  means  the  filter  that 
separates  the  carbon  black  from  the 
conveying  air. 

Purge  filter  means  the  filter  that 
separates  the  carbon  black  fi'om  the 
dryer  exhaust. 


(3)  Requirements.  Table  8  of  this 
section  specifies  the  carbon  black 
production  standards  for  existing  and 
new  sources.  Applicability  assessment 
procedures  and  methods  are  specified  in 
§  63.1104.  An  owrner  or  operator  of  an 
affected  source  is  not  required  to 
perform  applicability  tests,  or  other 
applicability  assessment  procedures  if 
they  opt  to  comply  with  the  most 
stringent  requirements  for  an  applicable 
emission  point  pursuant  to  this  subpart. 
General  compliance,  recordkeeping,  and 
reporting  requirements  are  specified  in 
§§63.1108  through  63.1112.  Procedures 
for  approval  of  alternative  means  of 
emission  limitations  are  specified  in 
§63.1113. 


Table  8  to  §63.1103.— What  Are  My  Requirements  If  I  Own  or  Operate  a  Carbon  Black  Production  Existing 

OR  New  Affected  Source? 


If  you  own  or  operate  * 


A  main  unit  filter  process  vent 


And  if 


The  HAP  concentration  of  the  emission 
stream  is  equal  to  or  greater  than  260  parts 
per  million  t)y  volume  •. 


Then  you  must 


a.  Reduce  emissions  of  total  HAP  by  using  a 
flare  meeting  the  requirements  of  subpart 
SS  of  this  part;  or 

b.  Reduce  emissions  of  total  HAP  by  98 
weight-percent  or  to  a  concentration  of  20 
parts  per  million  by  volume,  whichever  is 
less  stringent,  by  venting  emissions  through 
a  ckDsed  vent  system  to  any  combination  of 
control  devices  meeting  the  requirements  of 
subpart  SS  of  this  part,  as  specified  in 
§  63.982(a)(2). 


"The  weight-percent  organic  HAP  is  determined  according  to  the  procedures  specified  in  §63. 11 04(e). 


(g)  Cyanide  chemicals  manufacturing 
applicability,  definitions,  and 
requirements — (1)  Applicability — (i) 
Affected  source.  For  the  cyanide 
chemicals  manufacturing  source 
category,  the  affected  source  shall 
include  each  cyanide  chemicals 
manufactiuing  process  unit  located  at  a 
major  source,  as  defined  in  section 
112(a)  of  the  Act.  The  affected  source 
shall  also  include  all  waste  management 
units,  maintenance  wastewater,  and 
equipment  (as  defined  in  §  63.1101)  that 
contain  or  contact  cyanide  chemicals 
that  are  associated  with  the  cyanide 
chemicals  manufacturing  process  unit. 

(ii)  Compliance  schedule.  The 
compliance  schedule  for  the  affected 
source,  as  defined  in  paragraph  (f)(l)(i) 
of  this  section,  is  specified  in  §63.1102. 

(2)  Definitions. 

Andrussow  process  unit  means  a 
process  unit  that  produces  hydrogen 
cyanide  by  reacting  methane  and 
anunonia  in  the  presence  of  oxygen  over 
a  platinum/rhodiiun  catalyst.  An 
Andrussow  process  imit  begins  at  the 
point  at  which  the  raw  materials  are 
stored  and  ends  at  the  point  at  which 
refined  hydrogen  cyanide  is  utilized  as 
a  raw  material  in  a  downstream  process 


or  is  shipped  offsite.  If  raw  hydrogen 
cyanide  is  reacted  with  sodium 
hydroxide  to  form  sodium  cyanide, 
prior  to  the  refining  process,  the  imit 
operation  where  sodium  cyanide  is 
formed  is  considered  to  be  part  of  the 
Andrussow  process  xuiit. 

Blausaure  Methane  Anlage  (BMA) 
process  unit  means  a  process  imit  that 
produces  hydrogen  cyanide  by  reacting 
methane  and  ammonia  over  a  platinum 
catalyst.  A  BMA  process  unit  begins  at 
the  point  at  which  raw  materials  are 
stored  and  ends  at  the  point  at  which 
refined  hydrogen  cyanide  is  used  as  a 
raw  material  in  a  downstream  process  or 
is  shipped  offsite.  If  raw  hydrogen 
cyanide  is  reacted  with  sodium 
hydroxide  to  form  sodium  cyanide, 
prior  to  the  refining  process,  the  unit 
operation  where  sodium  cyanide  is 
formed  is  considered  to  be  part  of  the 
BMA  process  unit. 

Byproduct  means  a  chemical  that  is 
produced  coincidentally  during  the 
production  of  another  chemical. 

Cyanide  chemicals  manufacturing 
process  unit  or  CCMPU  means  the 
equipment  assembled  and  connected  by 
hard-piping  or  duct  work  to  process  raw 
materials  to  manufacture,  store,  and 


transport  a  cyanide  chemicals  product. 
A  cyanide  chemicals  manufacturing 
process  unit  may  be  any  one  of  the 
following:  an  Andrussow  process  unit,  a 
BMA  process  unit,  a  sodium  cyanide 
process  unit,  or  a  Sohio  hydrogen 
cyanide  process  unit.  For  the  purpose  of 
this  subpart,  a  cyanide  chemicals 
manufacturing  process  unit  includes 
reactors  and  associated  unit  operations; 
associated  recovery  devices;  and  any 
feed,  intermediate  and  product  storage 
vessels,  product  transfer  racks,  and 
connected  ducts  and  piping.  A  cyanide 
chemicals  manufacturing  process  unit 
includes  pumps,  compressors,  agitators, 
pressure  relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  lines,  valves,  connectors, 
instrumentation  systems,  and  control 
devices  or  systems. 

Cyanide  chemicals  product  means 
either  hydrogen  cyanide  or  sodium 
cyanide. 

Dry-end  process  vent  means  a  process 
vent  originating  fi-om  the  drum  filter  or 
any  other  unit  operation  in  the  dry  end 
of  a  sodium  cyanide  manufacturing 
process  unit.  For  the  purposes  of  this 
subpart,  the  dry  end  of  the  sodium 
cyanide  process  unit  begins  in  the  unit 
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operation  where  water  is  removed  from 
the  sodium  cyanide,  usually  in  the 
drum  filter,  and  ends  when  the  sodiiun 
cyanide  is  used  as  a  raw  material  in  a 
downstream  process,  or  is  shipped 
offsite. 

Raw  hydrogen  cyanide  means 
hydrogen  cyanide  that  has  not  been 
through  the  refining  process.  Raw 
hydrogen  cyanide  usually  has  a 
hydrogen  cyanide  concentration  less 
than  10  percent. 

Refined  hydrogen  cyanide  means 
hydrogen  cyanide  that  has  been  through 
the  refining  process.  Refined  hydrogen 
cyanide  usually  has  a  hydrogen  cyanide 
concentration  greater  than  99  percent. 

Refining  process  means  the  collection 
of  equipment  in  a  cyanide  chemicals 
manufacturing  processing  unit  used  to 
concentrate  raw  hydrogen  cyanide  from 
a  concentration  less  than  10  percent  to 
refined  hydrogen  cyanide  at  a 
concentration  greater  than  99  percent. 

Sodium  cyanide  process  unit  means  a 
process  unit  that  produces  sodium 
cyanide  by  reacting  hydrogen  cyanide 
and  sodium  hydroxide  via  the 
neutralization,  or  wet,  process.  A 
sodium  cyanide  process  xmit  begins  at 
the  unit  operation  where  refined 
hydrogen  cyanide  is  reacted  with 
sodium  hydroxide  and  ends  at  the  point 
the  solid  sodium  cyanide  product  is 
shipped  offsite  or  used  as  a  raw  material 
in  a  downstream  process.  If  raw 
hydrogen  cyanide  is  reacted  with 


sodium  hydroxide  to  form  sodium 
cyanide  prior  to  the  refining  process,  the 
unit  operation  where  sodiiun  cyanide  is 
formed  is  not  considered  to  be  part  of 
the  sodium  cyanide  process  unit.  For 
this  type  of  process,  the  sodium  cyanide 
process  unit  begins  at  the  point  that  the 
aqueous  sodium  cyanide  stream  leaves 
the  unit  operation  where  the  sodium 
cyanide  is  formed. 

Sohio  hydrogen  cyanide  process  unit 
means  a  process  unit  that  produces 
hydrogen  cyanide  as  a  byproduct  of  the 
acrylonitrile  production  process  when 
acrylonitrile  is  manufactiu'ed  using  the 
Sohio  process.  A  Sohio  hydrogen 
cyanide  process  unit  begins  at  the  point 
the  hydrogen  cyanide  leaves  the  unit 
operation  where  the  hydrogen  cyanide 
is  separated  from  the  acrylonitrile 
(usually  referred  to  as  the  light  ends 
colximn).  The  Sohio  hydrogen  cyanide 
process  unit  ends  at  the  point  refined 
hydrogen  cyanide  is  used  as  a  raw 
material  in  a  downstream  process  or  is 
shipped  offsite.  If  raw  hydrogen  cyanide 
is  reacted  with  sodium  hydroxide  to 
form  sodium  cyanide,  prior  to  the 
refining  process,  the  unit  operation 
where  sodium  cyanide  is  formed  is 
considered  to  be  part  of  the  Sohio 
hydrogen  cyanide  process  unit. 

Wet-end  process  vent  means  a  process 
vent  originating  from  the  reactor, 
crystallizer,  or  any  other  unit  operation 
in  the  wet  end  of  the  sodium  cyanide 
process  imit.  For  the  purposes  of  this 


subpart,  the  wet  end  of  the  sodium 
cyanide  process  unit  begins  at  the  point 
at  which  the  raw  materials  are  stored 
and  ends  just  prior  to  the  imit  operation 
where  water  is  removed  from  the 
sodium  cyanide,  usually  in  the  drum 
filter. 

(3)  Requirements.  Table  9  of  this 
section  specifies  the  cyanide  chemicals 
manufactiu-ing  standards  applicable  to 
existing  and  new  sources.  Applicability 
assessment  procedures  and  methods  are 
specified  in  §  63.1104.  An  owner  or 
operator  of  an  affected  source  is  not 
required  to  perform  applicability  tests, 
or  other  applicability  assessment 
procedures  if  they  opt  to  comply  with 
the  most  stringent  requirements  for  an 
applicable  emission  point  pursuant  to 
this  subpart.  General  compliance, 
recordkeeping,  and  reporting 
requirements  are  specified  in  §§  63.1108 
through  63.1112.  Procedures  for 
approval  of  alternative  means  of 
emission  limitations  are  specified  in 
§63.1113. 

(4)  Determination  of  overall  HAP 
emissions  reductions  for  a  process  unit. 
(i)  The  owner  or  operator  shall 
determine  the  overall  HAP  emissions 
reductions  for  process  vents  in  a  process 
unit  using  Equation  1  of  this  section. 
The  overall  organic  HAP  emissions 
reductions  shall  be  determined  for  all 
process  vents  in  the  process  unit. 


RED 


CCMPU 


n  m 

S(Eunc..)+X(Eunc.j) 
i-J  j=l 


*  100        (Eq.  I) 


Where: 

REDccMPL  =  Overall  HAP  emission 
reduction  for  the  group  of  process 
vents  in  the  CCMPU,  percent. 

Eunc.i  =  Uncontrolled  HAP  emissions 
from  process  vent  i  that  is 
controlled  by  using  a  combustion, 
recovery,  or  recapture  device,  kg/hr. 

n  =  Number  of  process  vents  in  the 
process  unit  that  are  controlled  by 
using  a  combustion,  recovery,  or 
recapture  device. 

Ri  =  Control  efficiency  of  the 

combustion,  recovery,  or  recapture 
device  used  to  control  HAP 
emissions  from  vent  i,  determined 


in  accordance  with  paragraph 
(g)(4)(ii)  of  this  section. 

Euncj  =  Uncontrolled  HAP  emissions 
from  process  vent  j  that  is  not 
controlled  by  using  a  combustion, 
recovery,  or  recapture  device,  kg/hr. 

m  =  Number  of  process  vents  in  the 
process  unit  that  are  not  controlled 
by  using  a  combustion,  recovery,  or 
recaptiue  device. 

(ii)  The  control  efficiency,  R,,  shall  be 
assigned  as  specified  in  paragraph 
(g){4)(i){A)  or  (B)  of  this  section. 

(A)  If  the  process  vent  is  controlled 
using  a  flcire  in  accordance  with  the 
provisions  of  §  63.987,  or  a  combustion 


device  in  accordance  with  the 
provisions  of  §  63.988(b)(2),  for  which  a 
performance  test  has  not  been 
conducted,  the  control  efficiency  shall 
be  assumed  to  be  98  percent. 

(B)  If  the  process  vent  is  controlled 
using  a  combustion,  recovery,  or 
recapture  device  for  which  a 
performance  test  has  been  conducted  in 
accordance  with  the  provisions  of 
§  63.997,  the  control  efficiency  shall  be 
the  efficiency  determined  from  the 
performance  test. 


Table  9  to  §63.1103.— What  Are  My  Requirements  if  I  Own  or  Operate  a  Cyanide  Chemicals  Manufacturing 

Existing  or  New  Affected  Source? 


If  you  own  or  operate  * 


And  if 


1 .  A  storage  vessel 


2.  One  or  more  process  vents  from  continuous 
unit  operations  in  an  Andrussow  or  BMA 
process  unit. 


The  storage  vessel  contains  refined  hydrogen 
cyanide. 


3.  One  or  more  process  vents  from  continuous 
unit  operations  in  an  Andrussow  or  BMA" 
process  unit. 


4.  One  or  more  process  vents  from  continuous 
unit  operations  in  a  Sohio  hydrogen  cyanide 
process  unit. 


Then  you  must 


a.  Reduce  emissions  of  hydrogen  cyanide  by 
using  a  flare  meeting  the  re^^uirements  of 
§  63.982(b);  or 

b.  Reduce  emissions  of  hydrogen  cyanide  by 

98  weight-percent  by  venting  emissions 
through  a  closed  vent  system  to  any  com- 
bination of  control  devices  meeting  the  re- 
quirements of  § 63.982(c)(1)  or  (d). 

During  all  periods,  except  periods  of  startup, 
shutdown,  and  malfunction,  either: 

a.  Reduce  overall  emissions  of  total  HAP  from 
the  collection  of  process  vents  from  contin- 
uous unit  operations  in  the  process  unit  by 

99  weight-percent  in  accordance  with  para- 
graph (g)(4)  of  this  section.  Any  control  de- 
vice used  to  reduce  emissions  from  one  or 
more  process  vents  from  continuous  unit 
operations  in  the  process  unit  must  meet 
ttie  applicable  requirements  of 
§  63.982(a)(2):  or 

b  Reduce  emissions  of  total  HAP  from  each 
process  vent  from  a  continuous  unit  oper- 
ation in  the  process  unit  by  99  weight-per- 
cent or  a  concentration  of  20  parts  per  mil- 
lion by  volume,  by  venting  emissions 
through  a  closed  vent  system  to  any  com- 
bination of  control  devices  meeting  tfie  re- 
quirements of  § 63.982(c)(2)  or  (d). 

During  periods  of  startup,  shutdown,  and  mal- 
function, either: 

a.  Reduce  emissions  of  total  HAP  from  each 
process  vent  from  a  continuous  unit  oper- 
ation in  the  process  unit  by  using  a  flare 
meeting  the  requirements  of  §  63.982(b);  or 

b.  Reduce  emissions  of  total  HAP  from  each 
process  vent  from  a  continuous  unit  oper- 
ation in  the  process  unit  by  98  weight-per- 
cent or  a  concentration  of  20  parts  per  mil- 
lion by  volume,  by  venting  emissions 
through  a  closed  vent  system  to  any  com- 
bination of  control  devices  meeting  the  re- 
quirements of  § 63.982(c)(2)  or  (d). 

a.  Reduce  overall  emissions  of  hydrogen  cya- 
nide from  the  collection  of  process  vents 
from  continuous  unit  operations  in  the  proc- 
ess unit  by  98  weight-percent  in  accordance 
with  paragraph  (g)(4)  of  this  section.  Any 
control  device  used  to  reduce  emissions 
from  one  or  more  process  vents  from  con- 
tinuous unit  operations  in  the  process  unit 
must  meet  the  applicable  requirements 
specified  in  §  63.982(a)(2);  or 

b.  Reduce  emissions  of  hydrogen  cyanide 
from  each  process  vent  from  a  continuous 
unit  operation  in  the  process  unit  by  using  a 
flare  meeting  the  requirements  of 
§  63.982(b);  or 

c.  Reduce  emissions  of  hydrogen  cyanide 
from  each  process  vent  from  a  continuous 
unit  operation  in  the  process  unit  by  98 
weight-percent  or  a  concentration  of  20 
parts  per  million  by  volume,  by  venting 
emissions  through  a  closed  vent  system  to 
any  combination  of  control  devices  meeting 
the  requirements  of  §  63.982(c)(2)  or  (d). 
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Table  9  to  §63.1103.— What  Are  My  Requirements  if  I  Own  or  Operate  a  Cyanide  Chemicals  Manufacturing 

Existing  or  New  Affected  Source?— Continued 


If  you  own  or  operate  * 


5.  One  or  more  wet-end  process  vents,  as  de- 
fined in  paragraph  (g)(2)  of  tfiis  section,  in  a 
sodium  cyanide  process  unit. 


6.  One  or  more  dry-end  process  vents,  as  de- 
fined in  paragrapfi  (g)(2)  of  this  section,  in  a 
sodium  cyanide  process  unit. 


7.  A  transfer  rack 


And  if 


8.  A  new  cyanide  chemicals  manufacturing 
process  unit  that  generates  process  waste- 
water. 

9.  A  cyanide  chemicals  manufacturing  process 
unit  that  generates  maintenance  wastewater. 

10.  An  item  of  equipment  listed  in 
§63.1 106(c)(1). 

11.  Equipment,  as  defined  under  §63.1101  


The  transfer  rack  is  used  to  load  refined  hy- 
drogen cyanide  into  tank  trucks  and/or  rail 
cars. 


Then  you  must  * 


The  process  wastewater  is  from  HCN  purifi- 
cation, ammonia  purification,  or  flare  blow- 
down. 

The  maintenance  wastewater  contains  hydro- 
gen cyanide  or  acetonitrile 

The  item  of  equipment  meets  the  criteria 
specified  in  §63.1 106(c)(1)  through  (3)  and 
either  (c)(4)(i)  or  (ii).. 

The  equipment  contains  or  contacts  hydrogen 
cyanide  and  operates  equal  to  or  greater 
than  300  hours  per  year 


a.  Reduce  overall  emissions  of  total  HAP  from 
the  collection  of  process  vents  from  contin- 
uous unit  operations  in  the  process  unit  by 
98  weight-percent  in  accordance  with  para- 
graph (g)(4)  of  this  section.  Any  control  de- 
vice used  to  reduce  emissions  from  one  or 
more  process  vents  from  continuous  unit 
operations  in  the  process  unit  must  meet 
the  applicable  requirements  § 63.982(a)(2); 
or 

b.  Reduce  emissions  of  total  HAP  from  each 
wet-end  process  vent  in  the  process  unit  by 
using  a  flare  meeting  the  requirements  of 
§  63.982(b);  or 

c.  Reduce  einissions  of  total  HAP  from  each 
wet-end  process  vent  in  the  process  unit  by 
98  weight-percent  or  a  concentration  of  20 
parts  per  million  by  volume,  by  venting 
emissions  through  a  closed  vent  system  to 
any  combination  of  control  devices  meeting 
the  requirements  of  §  63.982(c)(2)  or  (d). 

a.  Reduce  overall  emissions  of  sodium  cya- 
nide from  the  collection  of  process  vents 
from  continuous  unit  operations  in  the  proc- 
ess unit  by  98  weight-percent  in  accordance 
with  paragraph  (g)(4)  of  this  section.  Any 
control  device  used  to  reduce  emissions 
from  one  or  more  process  vents  from  con- 
tinuous unit  operations  in  the  process  unit 
must  meet  the  applicable  requirements  of 
§  63.982(a)(2);  or 

b.  Reduce  emissions  of  sodium  cyanide  from 
each  dry-end  process  vent  in  the  process 
unit  by  98  weight-percent  by  venting  emis- 
sions through  a  closed  vent  system  to  any 
combination  of  control  devices  meeting  the 
requirements  of  §63,982(c)(2)  or  (d). 

a.  Reduce  emissions  of  hydrogen  cyanide  by 
using  a  flare  meeting  the  requirements  of 
§  63.982(b);  or 

b.  Reduce  emissions  of  hydrogen  cyanide  by 
98  weight-percent  or  a  concentration  of  20 
parts  per  million  by  volume,  whichever  is 
less  stringent,  by  venting  emissions  through 
a  closed  vent  system  to  any  combination  of 
control  devices  meeting  the  requirements 
specified  in  §  63.982(c)(1),  (c)(2),  or  (d). 

Achieve  a  combined  removal  and  control  of 
HAP  from  the  wastewater  of  93  weight-per- 
cent. 

Comply  with  the  requirements  of  §63.1 106(b). 

Comply  with  the  requirements  in  Table  35  of 
subpart  G  of  this  part. 

Comply  with  either  subpart  TT  or  UU  of  this 
part,  with  the  exception  that  open-ended 
lines  that  contain  or  contact  hydrogen  cya- 
nide are  not  to  be  capped. 


(h)  Spandex  production  applicability, 
definitions,  and  requirements — (1) 
Applicability — (i)  Affected  source.  For 
the  spandex  production  {as  defined  in 
paragraph  (h){2)  of  this  section)  source 
category,  the  affected  source  shall 
comprise  all  emission  points  listed  in 


paragraphs  (h){l)(i)(A)  through  (C)  of 
this  section  that  are  associated  with  a 
reaction  spinning  spandex  production 
process  unit  located  at  a  major  source, 
as  defined  in  section  112(a)  of  the  Act. 

(A)  All  process  vents  (as  defined  in 
§63.1101). 


(B)  All  storage  vessels  (as  defined  in 
§  63.1101)  that  store  liquids  containing 
organic  HAP. 

(C)  All  spandex  fiber  spinning  lines 
using  a  spinning  solution  having 
organic  HAP. 

(ii)  Exceptions.  The  emission  points 
listed  in  paragraphs  (h)(l)(ii)(A)  and  (B) 
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of  this  section  are  in  the  spandex 
production  source  category  but  are  not 
subject  to  the  requirements  of  paragraph 
(h)(3)  of  this  section. 

(A)  Equipment  that  is  located  within 
a  spandex  production  process  unit  that 
is  subject  to  this  subpart  but  does  not 
contain  organic  HAP. 

(B)  Vessels  storing  organic  liquids  that 
contain  organic  HAP  as  impurities. 

(iii)  Compliance  schedule.  The 
compliance  schedule  for  affected 
soiu-ces,  as  defined  in  paragraph  (h)(l)(i) 
of  this  section,  is  specified  in  paragraph 
(b)  of  §63.1102. 

(2)  Definitions. 

Spandex  or  Spandex  fiber  means  a 
manufactured  synthetic  fiber  in  which 
the  fiber-forming  substance  is  a  long- 
chain  polymer  comprised  of  at  least  85 


percent  by  mass  of  a  segmented 
polyurethane. 

Spandex  production  means  the 
production  of  s3Tithetic  spandex  fibers. 

Spandex  production  process  unit 
means  a  process  unit  that  is  specifically 
used  for  the  production  of  synthetic 
spandex  fibers. 

Fiber  spinning  line  means  the  group 
of  equipment  and  process  vents 
associated  with  spandex  fiber  spirming 
operations.  The  fiber  spinning  line 
includes  the  blending  and  dissolving 
tanks,  spinning  solution  filters,  spinning 
units,  spin  bath  tanks,  and  the 
equipment  used  dowrnstream  of  the  spin 
bath  to  wash,  draw,  or  dry  on  the  wet 
belt  the  spun  fiber. 

(3)  Requirements.  Table  10  to  this 
section  specifies  the  spandex 


production  source  category 
requirements  for  new  and  existing 
sources.  An  owner  or  operator  must 
perform  the  applicability  assessment 
procedures  and  methods  for  process 
vents  specified  in  §63.1104,  excluding 
paragraphs  (b)(1),  (d).  (g),  (h).  (i).  (j), 
(1)(1),  and  (n).  General  compliance, 
recordkeeping,  and  reporting 
requirements  are  specified  in  §§63.1108 
through  63.1112.  Minimization  of 
emissions  fi-om  startup,  shutdown,  and 
malfunctions  must  be  addressed  in  .the 
startup,  shutdowno,  and  malfunction 
plan  required  by  §63.1111;  the  plan 
must  also  establish  reporting  and 
recordkeeping  of  such  events. 
Procedures  for  approval  of  alternate 
means  of  emission  limitations  are 
specified  in  §63.1113. 


Table  10  to  §63.1103.— What  Are  My  Requirements  if  I  Own  or  Operate  a  Spandex  Production  Process 

Unit  at  a  New  or  Existing  Source? 


If  you  own  or  operate  * 


1.  A  storage  vessel  (as  defined  in  §63.1101) 
that  stores  liquid  containing  organic  HAP. 


And  if  * 


2.  A  process  vent 


3  A  fiber  spinning  line 


The  maximum  true  vapor  pressure  of  the  of- 
gank;  HAP  is  >  3.4  kilopascals;  and. 

The  capacity  of  the  vessel  is  >  47  cubic  me- 
ters. 


Then  you  must 


a.  Comply  with  the  requirements  of  subpart 
WW  of  this  part;  or 

b.  Reduce  emissions  of  organic  HAP  by  95 
weight-percent  by  venting  emissions 
through  a  closed  vent  system  to  any  com- 
bination of  control  devk»s  meeting  the  re- 
quirements of  subpart  SS  of  this  part,  as 
specified  in  §  63.982(a)(1). 

Reduce  emissions  of  organic  HAP  by  95 
weight-percent;  or  reduce  organic  HAP  or 
TOC  to  a  concentration  of  20  parts  per  mil- 
lion by  volume;  whichever  is  less  stringent, 
by  venting  emissions  through  a  ctosed  vent 
system  to  any  combination  of  control  de- 
vices nf>eetir>g  tfie  requirements  of  sut)part 
SS  of  this  part,  as  specified  in 
§  63.982(a)(2). 

Operate  the  fiber  sf>inning  line  such  that  emis- 
sions are  captured  and  vented  through  a 
closed  vent  system  to  a  control  devce  that 
complies  with  ttie  requirements  of  subpart 
SS  of  this  part,  as  specified  in 
§  63.982(a)(2).  If  a  control  devk»  other  than 
a  flare  is  used,  HAP  emissions  must  be  re- 
duced by  95  weight-percent;  or  total  orgar>(c 
HAP  or  TOC  must  be  reduced  to  a  con- 
centration of  20  parts  per  millkxi  by  volume, 
whicfiever  is  less  stringent. 


14.  Section  63.1104  is  amended  by: 

a.  Revising  the  last  sentence  of 
paragraph  (a); 

b.  Revising  the  first  sentence  of 
paragraph  (e); 

c.  Revising  the  first  sentence  of 
paragraph  (f)(1); 

d.  Revising  the  last  sentence  of 
paragraph  (k)  introductory  text;  and 

e.  Revising  the  first  sentence  of 
paragraph  (m)(2)(i)  introductory  text. 

The  revisions  read  as  follows: 


§63.1104    Process  vents  from  continuous 
unit  operations:  applicability  assessment 
procedures  and  methods. 

(a)  *   *  *  The  owner  or  operator  of  a 
process  vent  is  not  required  to 
determine  the  criteria  specified  for  a 
process  vent  that  is  being  controlled  in 
accordance  with  the  apphcable  weight- 
percent,  TOC  concentration,  or  organic 
HAP  concentration  requirement  in 
§63.1103. 

(e)  TOC  or  organic  HAP 
concentration.  The  TOC  or  organic  HAP 
concentrations,  used  for  TRE  index 


value  calciUations  in  paragraph  (j)  of 
this  section,  shall  be  determined  based 
on  paragraph  {e)(l)  or  (k)  of  this  section, 
or  any  other  method  or  data  that  have 
been  validated  according  to  the  protocol 
in  Method  301  of  appendix  A  of  40  CFR 
part  63.  *   *   * 

(1)  Use  Method  2,  2A,  2C,  2D,  2F,  or 
20  of  40  CFR  part  60,  appendix  A,  as 
appropriate.  *  *   * 

***** 

(k)  *  *  *  If  a  process  vent  flow  rate 
or  process  vent  organic  HAP  or  TOC 
concentration  is  being  determined  for 
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comparison  with  the  applicable  flow 
rate  or  concentration  value  presented  in 
the  tables  in  §  63.1103  to  determine 
control  requirement  applicability, 
engineering  assessment  may  be  used  to 
determine  the  flow  rate  or  concentration 
for  the  representative  operating 
conditions  expected  to  yield  the  highest 
flow  rate  or  concentration. 
***** 

(m)  *   *   * 

(2)  Process  change. 

(i)  Whenever  a  process  vent  becomes 
subject  to  control  requirements  imder 
this  subpart  as  a  result  of  a  process 
change,  the  owner  or  operator  shall 
submit  a  report  within  60  days  after  the 
performance  test  or  applicability 
assessment,  whichever  is  sooner.*  *  * 
***** 

-    15.  Section  63.1105  is  added  to  read 
as  follows: 

§  63.1 1 05    Transfer  racks. 

(a)  Design  requirements.  The  owner  or 
operator  shall  equip  each  transfer  rack 
with  one  of  the  control  options  listed  in 
paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  A  closed  vent  system  designed  to 
collect  HAP-containing  vapors 
displaced  from  tank  trucks  or  railcars 
diu-ing  loading  and  to  route  the 
collected  vapors  to  a  flare.  The  owner  or 
operator  must  meet  the  requirements  of 
§  63.982(a)(3). 

(2)  A  closed  vent  system  designed  to 
collect  HAP-containing  vapors 
displaced  from  tank  trucks  or  railcars 
during  loading  and  to  route  the 
collected  vapors  to  a  control  device 
other  than  a  flare.  The  owner  or  operator 
must  meet  the  requirements  of 

§  63.982(a)(3). 

(3)  Process  piping  designed  to  collect 
the  HAP  vapors  displaced  from  tank 
trucks  or  railcars  diuing  loading  and  to 
route  the  collected  vapors  to  a  process 
where  the  HAP  vapors  shall 
predominantly  meet  one  of,  or  a 
combination  of,  the  ends  specified  in 
paragraphs  (a)(3)(i)  through  (iv)  of  this 
section  or  to  a  fuel  gas  system.  The 
owner  or  operator  must  meet  the 
requirements  of  §  63.982(a)(3). 

(i)  Recycled  and/or  consumed  in  the 
same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process; 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  HAP; 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 

(4)  Process  piping  designed  to  collect 
the  HAP  vapors  displaced  from  tank 
trucks  or  railcars  during  loading  and  to 
route  the  collected  vapors  to  a  vapor 
balance  system.  The  vapor  balance 


system  must  be  designed  to  route  the 
collected  HAP  vapors  to  the  storage 
vessel  from  which  the  liquid  being 
loaded  originated,  or  to  another  storage 
vessel  connected  to  a  common  header, 
or  to  compress  and  route  collected  HAP 
vapors  to  a  process. 

(b)  Operating  requirements.  An  owner 
or  operator  of  a  transfer  rack  shall 
operate  it  in  such  a  manner  that 
emissions  are  routed  through  the 
equipment  specified  in  paragraph  (a)  of 
this  section. 

(c)  Control  device  operation. 
Whenever  HAP  emissions  are  vented  to 
a  control  device  used  to  comply  with 
the  provisions  of  this  subpart,  such 
control  device  shall  be  operating. 

(d)  Tank  trucks  and  railcars.  The 
owner  or  operator  shall  load  HAP- 
containing  materials  only  into  tank 
trucks  and  railcars  that  meet  the 
requirement  in  paragraph  (d)(1)  or  (2)  of 
this  section,  and  shall  maintain  the 
records  specified  in  paragraph  (i)  of  this 
section. 

(1)  Have  a  current  certification  in 
accordance  with  the  U.S.  Department  of 
Transportation  (DOT)  pressiu-e  test 
requirements  of  49  CFR  part  180  for 
tank  trucks  and  49  CFR  173.31  for 
railcars;  or 

(2)  Have  been  demonstrated  to  be 
vapor-tight  within  the  preceding  12 
months  as  determined  by  the 
procedures  in  paragraph  (h)  of  this 
section.  Vapor-tight  means  that  the 
pressure  in  a  truck  or  railcar  tank  will 
not  drop  more  than  750  pascals  (0.11 
pound  per  square  inch)  within  5 
minutes  after  it  is  pressxuized  to  a 
minimum  of  4,500  pascals  (0.63  pound 
per  square  inch). 

(e)  Pressure  relief  device.  The  owner 
or  operator  of  a  transfer  rack  subject  to 
the  provisions  of  this  subpart  shall 
ensure  that  no  pressure  relief  device  in 
the  loading  equipment  of  each  tank 
truck  or  railcar  shall  begin  to  open  to 
the  atmosphere  during  loading.  Pressure 
relief  devices  needed  for  safety  purposes 
are  not  subject  to  the  requirements  of 
this  paragraph. 

(f)  Compatible  system.  The  owner  or 
operator  of  a  transfer  rack  subject  to  the 
provisions  of  this  subpart  shall  load 
HAP-containing  materials  only  to  tank 
trucks  or  railcars  equipped  with  a  vapor 
collection  system  that  is  compatible 
with  the  transfer  rack's  closed  vent 
system  or  process  piping. 

(g)  Loading  while  systems  connected. 
The  owner  or  operator  of  a  transfer  rack 
subject  to  this  subpart  shall  load  HAP- 
containing  material  only  to  temk  trucks 
or  railcars  whose  collection  systems  are 
connected  to  the  transfer  rack's  closed 
vent  system  or  process  piping. 


(h)  Vapor  tightness  procedures.  For 
the  piu-poses  of  demonstrating  vapor 
tightness  to  determine  compliance  with 
paragraph  (d)(2)  of  this  section,  the 
procedures  and  equipment  specified  in 
paragraphs  (h)(1)  and  (2)  shall  be  used. 

(1)  The  pressvue  test  procedures 
specified  in  Method  27  of  appendix  A 
to  40  CFR  part  60. 

(2)  A  pressure  measurement  device 
that  has  a  precision  of  ±  2.5  millimeters 
of  mercury  (0.10  inch)  or  better  and  that 
is  capable  of  measuring  above  the 
pressm'e  at  which  the  tank  truck  or 
railcar  is  to  be  tested  for  vapor  tightness. 

(i)  Recordkeeping.  The  owner  or 
operator  of  a  transfer  rack  shall  record 
that  the  verification  of  DOT  tank 
certification  or  Method  27  of  appendix 
A  to  40  CFR  part  60  testing  required  in 
§  63.84(c)  has  been  performed.  Various 
methods  for  the  record  of  verification 
can  be  used  such  as:  A  check  off  on  a 
log  sheet,  a  list  of  DQT  serial  numbers 
or  Method  27  data,  or  a  position 
description  for  gate  security  showing 
that  the  security  guard  will  not  allow 
any  trucks  on-site  that  do  not  have  the 
appropriate  documentation. 
***** 

16.  Subpart  YY  is  proposed  to  be 
amended  by  adding  §  63.1114  to  read  as 
follows: 

§  63.1 11 4    Implementation  and 
enforcement. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  EPA,  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  that 
agency  has  the  authority  to  implement 
and  enforce  this  subpart.  Contact  the 
applicable  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  a  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraphs 
(b)(1)  through  (5)  of  this  section  are 
retained  by  the  EPA  Administrator  and 
are  not  transferred  to  the  State,  local,  or 
tribal  agency. 

(1)  Approval  of  alternatives  to  the 
nonopacity  emissions  standards  in 

§  63.1103(a)(3),  (b)(3)  through  (5),  (c)(3), 
(d)(3),  (e)(3),  (fl(3),  (g)(3)  and  (4).  and 
(h)(3)  under  §  63.6(g).  Follow  the 
requirements  in  §  63.1113  to  request 
permission  to  use  an  alternative  means 
of  emission  limitation.  Where  these 
standards  reference  another  subpart,  the 
cited  provisions  will  be  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart. 

(2)  [Reserved] 


(3)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 


(4)  Approval  of  major  alternatives  to  (5)  Approval  of  major  alternatives  to 

monitoring  under  §  63.8(f)  and  as  recordkeeping  and  reporting  under 

defined  in  §  63.90.  §  63.10(f)  and  as  defined  in  §  63.90. 

[FR  Doc.  00-29767  Filed  12-5-00;  8:45  am) 
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Part  V 

Nondiscrimination  on  the 
Basis  of  Race,  Color, 
National  Origin,  Handicap, 
or  Age  in  Programs  or 
Activities  Receiving  Federal 
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DEPARTMENT  OF  AGRICULTURE 

7CFRPart8l5,  15b 
RIN  0566-AB78 

NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart4 
RIN  3130-AG65 

DEPARTMENT  OF  ENERGY 

10  CFR  Part  1040 

RIN  1901-AA86 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  112, 117 
RIN  3245-AE58 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parts  1250, 1251, 1252 
RIN  270O-AC41 

DEPARTMENT  OF  COMMERCE 

15  CFR  Parts  8,  8b,  20 

RIN  0690-AA30 

TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Parts  1302, 1307, 1309 
RIN3316-AA20 

DEPARTMENT  OF  STATE 

22  CFR  Parts  141,  142,  143 

RIN  1400-AB17 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Parts  209,  217,  218 

RIN0412-AA45 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  42 

RIN1190-AA49 

DEPARTMENT  OF  LABOR 

29  CFR  Parts  31,  32 

RIN  1291-AA31 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  18 
RIN2900-AK13 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  7 

RIN  2020-AA43 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-6, 101-8 

RIN  3090-AH33 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  17 
RIN  109O-AA77 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  7 
RIN  3067-AD14 

NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Parts  605,  611,  617 
RIN  3145-AA38 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 
National  Endowment  for  the  Arts 

45  CFR  Parts  1110, 1151, 1156 
RIN  3135-AA17 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 
National  Endowment  for  the 
Humanities 

45  CFR  Parts  1110, 1170 
RIN  3136-AA24 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 
Institute  of  Museum  and  Library 
Services 

45  CFR  Part  1110 

RIN3137-AA11 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  1203, 1232 
RIN  3045-AA29 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  21,  27 
RIN2105-AC96 

Nondiscrimination  on  the  Basis  of 
Race,  Color,  or  National  Origin  in 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance;  Nondiscrimination  on  the 
Basis  of  Age  in  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

AGENCIES:  Department  of  Agriculture; 
Nuclear  Regulatory  Commission; 
Department  of  Energy;  Small  Business 
Administration;  National  Aeronautics 
and  Space  Administration;  Department 
of  Commerce;  Termessee  Valley 
Authority;  Department  of  State;  Agency 
for  International  Development; 
Department  of  Justice;  Department  of 
Labor;  Department  of  Veterans  Affairs; 
Environmental  Protection  Agency; 
General  Services  Administration; 
Department  of  the  Interior;  Federal 
Emergency  Management  Agency; 
National  Science  Foundation;  National 
Endowment  for  the  Arts,  National 
Endowment  for  the  Hiunanities, 
Institute  of  Museum  and  Library 
Services,  Nationeil  Foundation  on  the 
Arts  and  the  Humanities;  Corporation 
for  National  and  Community  Service; 
Department  of  Transportation 
(collectively,  "the  Agencies"). 

ACTION:  Joint  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Agencies  propose  to 
amend  their  regulations  implementing 


Title  VI  of  the  Civil  Rights  Act  of  1964 
("Title  VI"),  Section  504  of  the 
Rehabilitation  Act  of  1972  ("Section 
504"),  and  the  Age  Discrimination  Act 
of  1975  ("Age  Discrimination  Act"). 
Together,  these  statutes  prohibit 
discrimination  on  the  basis  of  race, 
color,  national  origin,  disability,  and  age 
in  programs  or  activities  that  receive 
Federal  financial  assistance.  In  1988,  the 
Civil  Rights  Restoration  Act  ("CRRA") 
added  definitions  of  "program  or 
activity"  and  "program"  to  Title  VI  and 
added  a  definition  of  "program  or 
activity"  to  Section  504  and  the  Age 
Discrimination  Act.  The  added 
definitions  were  designed  to  clarify  the 
broad  scope  of  coverage  of  recipients' 
programs  or  activities  under  these 
statutes.  This  proposed  regulation 
incorporates  the  CRRA's  definition  of 
"program  or  activity"  and  "program" 
into  Title  VI,  Section  504,  and  Age 
Discrimination  Act  regulations  of  the 
Agencies,  and  promotes  consistent  and 
adequate  enforcement  of  these  statutes 
by  the  Agencies^. 

DATES:  We  must  receive  your  comments 
on  or  before  January  5,  2001. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Merrily  A. 
Friedlander,  Chief,  Coordination  and 
Review  Section,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  P.O.  Box 
66560,  Washington.  D.C.  20035-6560, 
facsimile  (202)  307-0595. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merrily  A.  Friedlander,  Chief, 
Coordination  and  Review  Section,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  (202)  307-2222  voice,  (202) 
307-2678  TTY,  (202)  307-0595  fax. 
Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  your  conunents  have 
maximum  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  comments  in  the  same  order  as  the 
proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
("Regulatory  Plaiming  and  Review") 
and  its  overall  requirement  of  reducing 
regidatory  burdens  that  might  result 
from  these  proposed  regulations.  Please 


let  us  know  of  any  further  opportunities 
we  should  take  to  reduce  potential  costs 
or  increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  these  Federal  civil 
rights  requirements. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  at  the 
Coordination  and  Review  Section,  1425 
New  York  Avenue  NW.,  Washington, 
DC,  between  the  hoiu"s  of  8:30  a.m.  and 
4:00  p.m..  Eastern  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
307-2222  voice  or  (202)  307-2678  TTY. 

Overview 

The  Agencies  propose  to  amend  their 
civil  rights  regulations  to  conform  to 
provisions  of  the  Civil  Rights 
Restoration  Act  of  1987  ("CRRA"),  Pub. 
L.  100-259,  regarding  the  scope  of 
coverage  under  civil  rights  statutes  they 
administer.  These  statutes  include  Title 
VI  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000d,  et  seq. 
("Title  VI");  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  794  ("Section  504");  and  the 
Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101,  et  seq.  ("Age 
Discrimination  Act").  Title  VI  prohibits 
discrimination  on  the  basis  of  race, 
color,  and  national  origin  in  all 
programs  or  activities  that  receive 
Federal  financial  assistance;  Section  504 
prohibits  discrimination  on  the  basis  of 
disability  in  all  programs  or  activities 
that  receive  Federal  financial  assistance; 
and  the  Age  Discrimination  Act 
prohibits  discrimination  on  the  basis  of 
age  in  all  programs  or  activities  that 
receive  Federal  financial  assistance. 
(Note  that  the  CRRA  does  not  affect 
coverage  under  federal  employment 
nondiscrimination  statutes,  such  as 
Title  VII  of  the  Civil  Rights  Act  of  1964. 
Title  I  of  the  Americans  with 
Disabilities  Act,  and  the  Age 
Discrimination  in  Employment  Act.) 

Background  Information 

The  principal  proposed  conforming 
change  is  to  amend  each  of  these 
regulations  to  add  a  definition  of 


"program  or  activity"  or  "program"  that 
reflects  the  statutory  definition  of 
"program  or  activity"  or  "program" 
enacted  as  part  of  the  CRRA.  We  believe 
that  adding  this  statutory  definition  to 
the  regulatory  language  is  the  best  way 
to  avoid  confusion  on  the  part  of 
beneficiaries,  recipients,  government 
entities,  and  other  interested  parties 
about  the  scope  of  civil  rights  coverage. 
This  proposal  also  conforms  to  a  final 
rule  under  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended,  to 
establish  common  regulations  for  21 
Federal  agencies  published  on  August 
30,  2000.  65  Fed.  Reg.  52857.  That 
common  rule  incorporated  the  statutory 
definitions  of  "program  or  activity"  and 
"program"  enacted  as  part  of  the  CRRA. 

When  originally  issued  and 
implemented,  the  Agencies'  civil  rights 
regulations  were  interpreted  by  the 
Agencies  to  mean  that  acceptance  of 
Federal  assistance  by  a  recipient 
resulted  in  broad  coverage  of  an  entity. 
The  Supreme  Court,  however, 
interpreted  "program  or  activity"  in 
restrictive  terms.  Grove  City  College  v. 
Bell.  465  U.S.  555,  570-74  (1984).  The 
Coiul  concluded  in  Grove  City  College 
that  Federal  student  financial  assistance 
provided  to  a  college  established 
jurisdiction  under  Title  IX  only  over  the 
college's  financial  aid  program,  not  the 
entire  college.  Since  Title  DC  was 
patterned  after  Title  VI,  this 
interpretation  significantly  narrowed 
the  prohibitions  of  Title  VI  and  two 
other  statutes  based  on  it:  the  Age 
Discrimination  Act  and  Section  504.  See 
S.  Rep.  No.  100-64,  at  2-3,  11-16, 
reprinted  in  1988  U.S.C.C.A.N.  at  3-5, 
13-18.  Followring  the  Supreme  Court's 
decision  in  Grove  City,  the  Agencies 
changed  their  interpretation,  but  not  the 
language,  of  the  governing  regulations  to 
be  consistent  with  the  Court's 
restrictive,  program-specific  definition 
of  "program  or  activity." 

In  1988,  Congress  enacted  the  CRRA 
to  restore  the  prior  consistent  and  long- 
standing executive  branch  interpretation 
and  "broad,  institution-wide 
application"  of  those  laws  as  previously 
administered.  S.  Rep.  No.  100-64,  at  4, 
reprinted  in  1988  U.S.C.C.A.N.  at  6. 
Congress  enacted  the  CRRA  in  order  to 
remedy  what  it  perceived  to  be  a  serious 
narrowing  by  the  Supreme  Coiul  of  a 
longstanding  administrative 
interpretation  of  the  coverage  of  these 
laws.  At  that  time,  the  Agencies 
reinstated  their  broad  interpretation  to 
be  consistent  with  the  CRRA,  again 
without  changing  the  language  of  the 
regulations.  To  the  extent  there  was  any 
inconsistency  between  the  language  of 
the  regulations  and  the  language  of  the 
CRRA,  it  was  and  remains  the  Agencies' 


interpretation  that  the  CRRA  superseded 
the  regiilations  and,  therefore,  the 
regulations  must  be  read  in  conformity 
with  the  CRRA.  This  interpretation  was 
consistent  with  the  understanding  of 
Congress  as  expressed  in  the  legislative 
history  of  the  CRRA  that  the  statutory 
definition  of  "program  or  activity" 
would  take  effect  immediately  without 
the  need  for  Federal  agencies  to  amend 
their  existing  regulations.  S.  Rep.  No. 
100-64,  at  32,  reprinted  in  1988 
U.S.C.C.A.N.  at  34. 

The  proposed  regulatory  changes  set 
out  in  this  notice  are  designed  to 
address  an  issue  recently  raised  by  the 
Third  Circuit  Court  of  Appeals  in 
Cureton  v.  NCAA,  198  F.3d  107  (3d  Cir. 
1999).  The  Third  Circuit  determined 
that,  because  the  Departments  of  Health 
and  Human  Services  and  Education  did 
not  amend  their  Title  VI  regulations 
after  the  enactment  of  the  CRRA, 
application  of  the  Departments'  Title  VI 
regulations  to  disparate  impact 
discrimination  claims  is  "program 
specific"  (i.e.,  limited  to  the  particular 
program  receiving  Federal  financial 
assistance),  rather  than  institution-wide 
(i.e.,  applicable  to  all  of  the  operations 
of  the  institution  regardless  of  the  use  of 
the  Federal  funds).  See  id.  at  114-16.  As 
noted  above,  however,  the  Agencies 
have,  since  the  passage  of  the  CRRA, 
consistendy  interpreted  the  coverage  of 
their  Title  VI  regulations  to  reach  those 
programs  that  fall  within  the  broad 
statutory  definition  of  "program  or 
activity."  The  Cureton  decision  would 
thwart  clearly  expressed  congressional 
intent  by  giving  continued  effect  to  a 
judicial  interpretation  that  Congress 
intended  to  override.  In  any  event,  the 
proposed  regulatory  changes  would 
address  the  concerns  raised  by  the  Third 
Circuit  in  that  the  regulations  would 
track  the  CRRA's  statutory  language  and 
apply  to  both  disparate  impact  and 
disparate  treatment  forms  of 
discrimination.  ("Disparate  treatment," 
i.e.,  intentional  discrimination,  refers  to 
policies  or  practices  that  treat 
individuals  differenUy  based  on  their 
race,  color,  national  origin,  disability,  or 
age,  as  applicable.  Discrimination  that 
involves  such  disparate  treatment  is 
barred  by  the  civil  rights  statutes  and 
regulations.  "Disparate  impact"  refers  to 
criteria  or  methods  of  administration 
that  have  a  significant  adverse  effect  on 
individuals  based  on  race,  color, 
national  origin,  disability,  or  age,  as 
applicable.  Such  criteria  or  practices 
constitute  impermissible  discrimination 
if  there  is  no  substantial  legitimate 
justification  for  those  criteria  or 
practices.  However,  even  where  such  a 
justification  exists,  if  there  is  an  equally 
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effective  but  less  discrimmatory 
alternative,  that  alternative  must  be 
adopted.) 

Pursuant  to  Executive  Order  12250 
("Leadership  and  Coordination  of 
Nondiscrimination  Laws"),  the 
Department  of  Justice  ("DOJ")  requested 
that  the  Agencies  jointly  issue 
amendments  to  their  regulations 
implementing  Title  VI,  Section  504,  and 
the  Age  Discrimination  Act  to 
incorporate  the  CRRA  definitions  of 
"program"  and  "program  or  activity." 
The  two  federal  agencies  implicated  in 
the  Cureton  decision — the  Department 
of  Education  ("ED")  and  the  Department 
of  Health  and  Human  Services 
("HHS") — are  promulgating  separate 
rules  to  incorporate  the  CRRA's 
expanded  definition  of  "program  or 
activity"  and  "program"  in  their 
regulations.  DOJ  is  participating  in  and 
coordinating  the  promulgation  of 
amendments  to  22  other  agencies'  TiUe 
VI,  Section  504,  and  Age  Discrimination 
Act  regulations.  Again,  while  DOJ  views 
these  modifications  to  be  merely 
technical  in  nature,  public  comments 
are  invited  on  these  modifications. 
These  proposed  changes  are 
summarized  in  the  sections  below. 

Definition  of  "Program  or  Activity"  and 
"Program" 

The  statutory  definition,  which  is 
being  incorporated  into  the  regidations, 
addresses  the  scope  of  coverage  for  four 
broad  categories  of  recipients:  (1)  State 
or  local  governmental  entities;  (2) 
colleges,  universities,  other 
postsecondary  educational  institutions, 
public  systems  of  higher  education, 
local  educational  agencies,  systems  of 
vocational  education,  and  other  school 
systems;  (3)  private  entities,  such  as 
corporations,  partnerships,  and  sole 
proprietorships;  and  (4)  entities  that  are 
a  combination  of  any  of  those  groups. 
See  42  U.S.C.  2000d-^a. 

Under  the  first  part  of  the  definition, 
when  State  and  local  governmental 
entities  receive  financial  assistance  firom 
a  Federal  agency,  the  "program  or 
activity"  or  "program"  in  which 
discrimination  is  prohibited  includes  all 
of  the  operations  of  any  State  or  local 
department  or  agency  to  which  the 
Federal  assistance  is  extended.  If,  for 
example,  a  State  or  local  agency  receives 
Federal  assistance  for  one  of  many 
functions  of  the  agency,  all  of  the 
operations  of  the  entire  agency  are 
subject  to  the  nondiscrimination 
provisions  of  these  regulations. 
Furthermore,  if  the  aid  is  given  to  an 
entity  or  unit  of  government  that 
subsequently  distributes  the  assistance 
to  a  second  agency,  the  entire  entity  to 
which  the  assistance  was  initially  given 


is  subject  to  the  regulations.  See  42 
U.S.C.  2000d-4a(l);  S.  Rep.  No.  100-64, 
at  16,  reprinted  in  1988  U.S.C.C.A.N.  at 
18. 

Under  the  second  portion  of  the 
definition  of  "program  or  activity," 
when  covered  educational  institutions 
receive  Federal  financial  assistance,  all 
of  theif  operations  are  subject  to  the 
nondiscrimination  requirements  of  the 
funding  agency's  regulations.  See  42 
U.S.C.  2000d-^a{2). 

Under  the  third  part  of  the  definition, 
the  degree  of  coverage  of  private 
entities,  such  as  private  corporations 
and  partnerships,  will  vary  depending 
on  how  the  funding  is  provided,  the 
principal  purpose  or  objective  of  the 
entity,  or  how  the  entity  is  structured 
(e.g.,  physically  separate  offices  or 
plants).  Each  of  the  operations  of  private 
businesses  that  are  principally  engaged 
in  education,  health  care,  housing, 
social  services,  or  parks  and  recreation 
is  considered  a  "program  or  activity"  for 
purposes  of  these  regulations.  See  42 
U.S.C.  2000d-4a(3)(A)(ii).  S.  Rep.  No. 
100-64  provides  numerous  other 
examples  of  the  scope  of  coverage  with 
regard  to  each  category  of  recipient,  and 
readers  are  referred  to  this  material.  S. 
Rep.  No.  100-64,  at  16-20,  reprinted  in 
1988  U.S.C.C.A.N.  at  19-21.  In  addition, 
if  Federal  financial  assistance  is 
extended  to  a  private  entity  "as  a 
whole"  and  the  private  entity  is  not 
principally  engaged  in  the  business  of 
education,  health  care,  housing,  social 
services,  or  parks  and  recreation,  all  of 
the  private  entity's  operations  at  all  of 
its  locations  would  be  covered.  If  the 
private  entity  receives  general 
assistance,  that  is,  assistance  that  is  not 
designated  for  a  particular  purpose,  that 
would  be  considered  Federal  financial 
assistance  to  the  private  entity  "as  a 
whole."  In  other  instances  where 
financial  assistance  is  extended  direcUy 
to  a  geographically  separate  facility  of 
an  entity  described  in  the  third  part  of 
this  definition,  then  coverage  woidd  be 
limited  to  the  geographically  separate 
facility  that  receives  the  assistance.  See 
42  U.S.C.  2000d-4a(3). 

Under  the  fourth  part  of  the 
definition,  if  an  entity  of  a  type  not 
already  covered  by  one  of  the  first  three 
parts  of  the  definition  is  established  by 
two  or  more  of  the  entities  listed  under 
the  first  three  parts  of  the  definition, 
then  all  of  the  operations  of  that  new 
entity  are  covered.  See  42  U.S.C.  2000d- 
4a(4). 

The  proposed  amendments  will 
incorporate  the  CRRA  definition  of 
"program  or  activity"  and  "program" 
into  the  agencies'  regulations.  When 
Congress  amended  Tide  VI  in  the  CRRA, 
it  added  definitions  of  both  "program  or 


activity"  and  "program"  to  the  statute. 
Therefore,  we  have  proposed  to  amend 
each  agency's  Title  VI  regulations  to 
incorporate  the  definition  of  both 
"program  or  activity"  and  "program." 
However,  when  Congress  amended 
Section  504  and  the  Age  Discrimination 
Act  in  the  CRRA,  it  added  a  definition 
of  the  term  "program  or  activity,"  but 
did  not  add  a  similar  definition  of  the 
term  "program."  Thus,  we  have 
amended  the  agencies'  Section  504  and 
Age  Discrimination  Act  regulations  to 
incorporate  a  new  definition  of 
"program  or  activity"  only. 

As  explained  below,  in  order  to 
conform  with  the  CRRA  definitions  of 
"program  or  activity"  and  "program," 
the  proposed  regulations  also  would 
modify  or  delete  some  existing  sections 
of  the  Agencies'  regulations  that  have 
become  superfluous  or  incorrect 
following  enactment  of  the  CRRA.  These 
proposed  modifications  would  not 
change  the  requirements  of  the  existing 
regulations. 

It  is  important  to  note  that  the 
proposed  changes  would  not  in  any  way 
alter  the  requirement  of  the  CRRA  that 
a  fund  termination  be  limited  to  the 
particular  programs  "or  part[s]  thereof 
that  discriminate,  or,  as  appropriate,  to 
all  of  the  programs  that  are  infected  by 
the  discriminatory  practices.  See  S.  Rep. 
No.  100-64,  at  20,  reprinted  in  1988 
U.S.C.CA.N.  at  22  ("The  [CRRA] 
defines  'program'  in  the  same  manner  as 
'program  or  activity,'  and  leaves  intact 
the  'or  part  thereof  pinpointing 
language."). 

Assurances 

Several  agencies'  Tide  VI  regulations 
include  an  assurance  requirement  that 
has  created  confusion  with  regard  to  the 
scope  of  "program  or  activity"  under 
these  regiUations.  In  general,  these 
assurances,  which  are  legal  agreements 
between  the  government  and  recipients 
of  Federal  financial  assistance,  are 
designed  to  ensure  that  recipients  of 
Federal  financial  assistance  comply 
with  nondiscrimination  laws  and  do  not 
discriminate  in  their  programs  or 
activities.  However,  some  agencies  have 
assurance  provisions  that  are  confusing 
in  light  of  the  CRRA  because  they 
incorrecdy  state  that,  in  some 
circimistances,  certain  parts  of  a 
program  will  not  be  covered  by  civil 
rights  laws.  For  example,  DOJ's 
assurance  provision,  which  is  very 
similar  to  the  corresponding  assurance 
requirements  in  other  agencies'  Tide  VI 
regulations,  provides  in  part:  "(tlhe 
assurance  *  *  *  shall  be  applicable  to 
the  entire  institution  unless  the 
applicant  establishes,  to  the  satisfaction 
of  the  responsible  Department  official, 


that  the  practices  in  designated  parts  or 
programs  of  the  institution  *   *   *  will  in 
no  way  affect  its  practices  in  the 
program  of  the  institution  *  *  *  for 
which  Federal  financial  assistance  is 
sought.  *    *    "*  "  28  CFR  42.105(c)(2).  In 
order  to  avoid  any  further  confusion,  the 
proposed  rule  would  delete  the  above 
provision  and  similar  provisions  in  the 
regulations  of  other  agencies  that 
incorrectly  suggest  that  some  parts  of  a 
program  will  not  be  covered  under 
certain  circumstances.  This  change  will 
ensure  that  agency  regulations  reflect 
the  broad  scope  of  coverage  of  a 
program  or  activity  that  was 
contemplated  by  the  CRRA. 

Several  Federal  agencies'  Tide  VI 
regulations  provide  illustrative 
examples  or  applications  that  refer  to 
the  waiver  language  contained  in  the 
assurance  provision.  Because  the  waiver 
language  in  relevant  assurance 
provisions  should  be  deleted,  similar 
language  and  references  in  illustrative 
applications  and  examples  also  should 
be  deleted.  These  proposed  deletions 
would  not  affect  the  reach  of  the  statutes 
or  regulations. 

Other  References  to  "Program"  and 
"Program  or  Activity" 

We  are  also  proposing  to  delete 
references  to  "program"  and  "program 
or  activity"  in  the  existing  regulations 
that  do  not  conform  to  the  broadened 
CRRA  definition  of  "program"  and 
"program  or  activity,"  For  example,  in 
some  instances,  we  have  proposed  to 
substitute  "Federal  financial  assistance" 
for  "program"  or  "program  or  activity" 
where  the  phrase  refers  to  Federal 
financial  assistance.  In  other  instances, 
we  have  proposed  to  substitute  the 
phrase  "aid,  benefit,  or  service"  if  that 
is  the  intended  meaning.  We  have  also 
proposed  revisions  when  the  terms 
"program"  and  "program  or  activity" 
are  used  too  narrowly,  i.e.,  when  they 
are  used  to  indicate  only  a  specific 
portion  of  a  program  that  directly 
receives  assistance.  The  nomenclatiore 
tables,  which  are  charts  designed  to 
provide  an  easy  method  for  viewing  the 
words  to  be  removed  or  replaced,  show 
these  proposed  conforming  changes  for 
each  agency.  In  some  instances,  we 
would  change  the  phrase  "program  and 
activity"  to  "program  or  activity"  to 
conform  the  regulations  to  the  term  as 
defined  in  the  CRRA.  We  have  not 
proposed  to  modify  the  term  "activity" 
when  it  appears  separately  from  the 
phrase  "program  or  activity"  and  is 
used  in  a  manner  unrelated  to  the  CRRA 
phrase  "program  or  activity." 

Although  we  have  generally  proposed 
to  delete  all  references  to  "program" 
and  "program  or  activity"  where  such 


references  do  not  conform  to  the  CRRA, 
we  have  not  done  so  when  the 
regulation  is  merely  copying  statutory 
language.  For  example,  the  regulations 
for  some  agencies  contain  a  compliance 
provision  that  requires  the  agency  to 
report  any  order  for  fund  termination  to 
the  congressional  committee  with 
jurisdiction  over  the  "program" 
involved.  In  this  case,  the  term 
"program"  clearly  refers  to  the  Federal 
financial  assistance,  but  we  have  not 
proposed  to  replace  the  word  because 
the  copied  statutory  language  itself  uses 
the  term  "program." 

In  other  instances  in  which  the  term 
"program"  is  used  in  a  manner 
inconsistent  with  the  CRRA,  we  have 
proposed  to  capitalize  the  word  in  order 
to  distinguish  it  from  the  term  defined 
by  the  CRRA.  For  example,  we  have 
proposed  to  capitalize  certain  terms  of 
art  (e.g.,"Historic  Preservation 
Program,"  "Individualized  Education 
Program")  or  names  of  types  of  Federal 
financial  assistance  (e.g.,  "School  Lunch 
Program")  to  avoid  confusion. 

Other  Conforming  Changes 

Other  proposed  changes  include 
modifications  to  some  agencies' 
definition  of  "recipient."  A  few  agencies 
define  this  term  to  include  an  entity  that 
"benefits  from"  Federal  financial 
assistance.  Likewise,  many  agencies' 
Section  504  and  Age  Discrimination  Act 
regulations  use  the  phrase  "receives  or 
benefits  fi-om  Federal  financial 
assistance."  The  phrase  "or  benefits 
fi-om"  in  this  context  should  be  deleted 
as  it  is  superfluous  in  light  of  the  CRRA. 

Because  the  proposed  changes  are 
limited  to  those  that  are  related  to  the 
CRRA  definition  of  "program"  and 
"program  or  activity,"  we  are  not 
proposing  to  make  additional  technical 
corrections  unless  the  provision  is 
already  subject  to  a  CRRA-related 
change.  Likewise,  we  do  not  propose  to 
make  other  technical  corrections  to 
outdated  agency  or  office  names,  with 
one  notable  exception.  SincS  the 
regulations  for  the  Department  of  Energy 
require  that  age  discrimination 
complaints  be  filed  with  a  specific 
office,  we  have  updated  the  regulations 
to  reflect  the  new  name  of  that  office, 
thereby  reducing  confusion  for 
individual  complainants. 

Although  we  did  not  propose  to 
amend  the  content  of  the  Agencies' 
appendices,  the  headings  and 
introductory  text  describing  the  content 
were  amended  to  conform  with  the 
CRRA.  Additional  conforming  changes 
to  the  body  of  the  various  agency 
appendices  will  be  published  in  the 
Federal  Register  in  a  separate  document 
at  a  later  date. 


Period  for  Public  Comment 

Because  these  proposed  changes 
merely  incorporate  statutory'  language 
and  do  not  alter  the  Agencies'  consistent 
position  that  the  regulations  must  be 
read  in  conformity  with  the  CRRA,  the 
Agencies  view  these  proposed  changes 
as  technical  in  nature.  However,  the 
Agencies  are  inviting  public  comment 
on  the  proposed  changes,  consistent 
with  their  policy  of  involving  interested 
members  of  the  public  in  the 
rulemaking  process.  We  have  decided  to 
use  a  30-day  comment  period  because 
we  do  not  anticipate  receiving  a  large 
volume  of  comments  on  the  limited 
technical  changes  in  this  proposed  rule. 

Coordination  With  the  Department  of 
Education 

The  Department  of  Education 
("ED") — one  of  two  agencies  that  were 
implicated  in  the  Cureton  decision  and 
that  have  decided  to  promulgate 
separate  rules  to  incorporate  the  CRRA's 
expanded  definition  of  "program  or 
activity"  in  their  regulations — published 
its  proposed  rule  on  May  5,  2000.  at  65 
FR  26464.  Among  other  modifications, 
ED's  proposed  amendments  contain 
several  conforming  changes  to  the 
following  three  subparts  of  its  Section 
504  regulations:  (1)  Preschool, 
Elementary,  and  Secondary  Education; 
(2)  Postsecondary  Education;  and  (3) 
Health,  Welfare,  and  Social  Services. 

Eight  other  Federal  agencies  have 
Section  504  regulations  containing 
sections  similar  to  all  or  a  portion  of  the 
provisions  in  the  above  three  subparts. 
Because  we  believe  that  it  is  particularly 
important  to  maintain  consistency 
among  Federal  agencies  with  respect  to 
these  subparts,  we  have,  with  a  few 
minor  exceptions,  followed  ED's  lead 
when  amending  these  sections  for  the 
other  eight  agencies — Department  of 
Agriculture,  Department  of  Commerce, 
Department  of  Interior.  Department  of 
State.  Department  of  Veterans  Affairs, 
Agency  for  International  Development, 
National  Endowment  for  the 
Humanities,  and  National  Science 
Foundation — ^that  have  similar 
regulations. 

DiSierences  Among  Agencies 

Some  agencies  lack  regulations 
implementing  Section  504  or  the  Age 
Discritqination  Act.  In  accordance  with 
the  limited  scope  of  this  proposed 
regulation,  we  have  not  proposed  to  add 
Section  504  or  Age  Discrimination  Act 
sections  to  agencies  that  lack  such 
regulations.  Outlined  below  are  the 
agencies  that  do  not  have  such 
implementing  regulations,  as  well  as 
agencies  that  have  comprehensive  rules 
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implementing  several  statutes  in  one  set 
of  regulations  or  that  follow  the 
regulations  of  another  Federal  agency. 

Agencies  that  do  not  have  regulations 
implementing  the  Age  Discrimination 
Act  and,  therefore,  are  amending  only 
their  regulations  implementing  Title  VI 
and  Section  504  are:  the  Department  of 
Agriculture,  the  Department  of  Labor, 
the  Department  of  Defense,  the 
Environmental  Protection  Agency,  and 
the  Department  of  Transportation.  The 
Federal  Emergency  Management  Agency 
("FEMA")  does  not  have  regulations 
applying  Section  504  to  recipients  of 
Federal  financial  assistance  but,  instead, 
operates  in  accordance  with  Section  504 
regulations  developed  by  HHS. 
Therefore,  FEMA  will  amend  only  its 
regulations  implementing  Title  VI  and 
the  Age  Discrimination  Act.  Likewise, 
the  Small  Business  Administration  does 
not  have  regulations  applying  Section 
504  to  recipients  of  Federal  financial 
assistance  and,  therefore,  will  only  be 
amending  its  Title  VI  and  Age 
Discrimination  Act  regulations. 

In  addition,  the  Corporation  for 
National  and  Community  Service  ("the 
Corporation")  lacks  regulations 
applying  the  Age  Discrimination  Act, 
Title  VI,  and  Section  504  to  recipients 
of  Federal  financial  assistance.  Instead, 
the  Corporation,  which  is  the  successor 
of  ACTION,  operates  in  accordance  with 
Title  VI  and  Section  504  regulations 
promulgated  by  ACTION  and  will 
amend  only  those  regulations.  Similarly, 
the  National  Endowment  for  the  Arts, 
the  National  Endowment  for  the 
Humanities  ("NEH").  and  the  Institute 
of  Museum  and  Library  Services 
("IMLS"),  which  together  constitute  the 
National  Foundation  on  the  Arts  and  the 
Humanities  ("NFAH"),  operate  in 
accordance  with  Title  VI  regulations 
developed  jointly  by  these  three 
agencies  and  thus  are  amending  their 
Title  VI  regulations  jointly.  However, 
NEA  is  separately  amending  its  Section 
504  and  Age  Discrimination  Act 
regulations,  while  NEH,  which  lacks  an 
Age  Discrimination  Act  regulation,  is 
amending  its  Section  504  regulation 
only.  IMLS,  which  operates  in 
accordance  urith  NEH's  Section  504 
regulations  and  does  not  have 
regulations  implementing  the  Age 
Discrimination  Act,  is  not  issuing  any 
separate  amendments. 

Applicable  Executive  Orders  and 
RegiUatory  Certifications  Executive 
Order  12067 

These  proposed  conforming  changes 
have  been  reviewed  by  the  Equal 
Employment  Opportimity  Commission 
pursuant  to  Executive  Order  12067. 


Executive  Order  12250 

These  proposed  conforming  changes 
to  the  Title  VI  and  Section  504 
regulations  have  been  reviewed  and 
approved  by  the  Attorney  General 
pursuant  to  Executive  Order  12250. 

Executive  Order  12866 

These  proposed  conforming  changes 
have  been  drafted  and  reviewed  in 
accordance  with  section  1  (b)  of 
Executive  Order  12866.  This  regulation 
is  not  a  significant  regulatory  action 
under  section  3(f)(4)  of  Executive  Order 
12866. 

1 .  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  the 
Agencies  have  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action.  The  potential  costs  associated 
with  the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  that  the  Agencies  have 
determined  are  necessary  for 
administering  these  Federal  financial 
assistance  statutes  effectively  and 
efficiently.  In  assessing  the  potential 
costs  and  benefits — both  quantitative 
and  qualitative — of  this  regulatory 
action,  the  Agencies  have  determined 
that  there  probably  will  be  no  cost 
impacts  because  this  regulatory  action, 
which  implements  congressional 
amendments,  merely  clarifies 
longstanding  policy  of  the  Agencies  and 
does  not  change  the  Agencies'  practices 
in  addressing  issues  of  discrimination. 

The  Agencies  have  also  determined 
that  this  regulatory  action  would  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  Memorandum  of  June  1, 
1998.  on  "Plain  Language  in 
Government  Writing"  require  each 
agency  to  write  regulations  that  are  easy 
to  understand.  The  Agencies  invite 
comments  oh  how  to  make  these 
proposed  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  a  nomenclature  table] 
aid  or  reduce  their  clarity? 

•  Could  the  description  of  the 
proposed  regulations  in  the  SUMMARY 
section  of  this  preamble  be  more  helpful 
in  making  the  proposed  regulations 
easier  to  understand?  If  so,  how? 


•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  conunents  that  concern  how 
the  Agencies  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Age  Discrimination  Act  of  1975 

The  Age  Discrimination  Act  of  1975 
and  the  Department  of  Health  and 
Human  Services'  ("HHS")  general, 
goveniment-wide  implementing 
reguladons  give  the  Secretary  of  HHS 
the  authority  to  review  changes  to  the 
Age  Discrimination  Act  regulations  of 
federal  agencies.  This  authority  has 
been  delegated  to  the  Office  for  Civil 
Rights  ("OCR"),  which  has  reviewed 
and  approved  these  proposed 
conforming  changes. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

It  has  been  determined  that  this  rule 
is  not  a  major  nde  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

All  recipients  of  Federal  funding  have 
been  bound  by  these  standards  of 
liability  since  the  passage  of  the  CRRA, 
when  the  Agencies  reinstated  their 
broad  interpretation  of  the  terms 
"program  or  activity"  and  "program" 
and  applied  these  regulations  on  ein 
institution-wide  basis  without  changing 
the  language  of  the  regulations.  The 
joint  rule  merely  makes  the  regulations 
track  the  statutory  language  of  the 
CRRA,  both  for  disparate  impact  and 
disparate  treatment  forms  of 
discrimination.  These  regulations 
implement  statutory  amendments  and 
longstanding  agency  policy. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  several  analytic 
statements  before  proposing  any  rule 
that  may  result  in  annual  expenditures 
of  $100  million  by  State,  local,  Indian 
tribal  governments  or  the  private  sector. 
See  15  U.S.C.  1532. 

These  amendments  make  technical 
changes  to  existing  regulations  that 
enforce  statutory  prohibitions  on 


discrimination  on  the  basis  of  race, 
color,  national  origin,  age,  or  disability. 
Therefore,  these  amendments  will  not 
result  in  the  expenditiu-e  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year,  and  they  will 
not  significantly  or  uniquely  affect  small 
governments.  The  participating  agencies 
certify  that  no  actions  were  deemed 
necessary  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Regulatory  Flexibility  Act 

The  Agencies,  in  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  have  reviewed  these  regulations 
and  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  in  large  part  because  these 
regulations  do  not  impose  any  new 
substantive  obligations  on  Federal 
funding  recipients.  All  recipients  of 
Federal  funding  have  been  bound  by 
these  standards  of  liability  since  the 
passage  of  the  CRRA,  when  the 
Agencies  reinstated  their  broad 
interpretation  of  the  terms  "program  or 
activity"  and  "program"  and  applied 
these  regulations  on  an  institution- wide 
basis  without  changing  the  language  of 
the  reg\ilations.  The  joint  rule  merely 
makes  the  regulations  track  the  statutory 
language  of  the  CRRA,  both  for  disparate 
impact  and  disparate  treatment  forms  of 
discrimination.  These  regulations 
implement  statutory  amendments  and 
longstanding  agency  policy. 

Paperwork  Reduction  Act 

The  Agencies  certify  that  this 
proposed  rule  will  not  impose 
additional  reporting  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

Executive  Order  13132 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  proposed  rule 
does  not  subject  Federal  funding 
recipients  to  new  obligations.  The 
proposed  regulations  amend  and  clarif\' 
existing  regulations  that  are  required  by 
statute  pursuant  to  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975.  Therefore, 
in  accordance  with  section  6  of 
Executive  Order  13132,  the  Agencies 
have  determined  that  these  amendments 
do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 


of  a  federalism  summary  impact 
statement. 

List  of  Subjects 

7CFRPartl5 

Aged,  Civil  rights.  Religious 
discrimination.  Sex  discrimination. 

7CFRPartl5b 

Civil  rights.  Equal  employment 
opportunity,  Grant  programs — 
education.  Individuals  with  disabilities. 

10CFRPart4 

Administrative  practice  and 
procediue.  Aged,  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilities,  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

10  CFR  Part  1040 

Administrative  practice  and 
procedure.  Aged,  Civil  rights,  Equal 
employment  opportimity.  Individuals 
with  disabilities.  Sex  discrimination. 

13  CFR  Part  112 

Civil  rights.  Reporting  and 
recordkeeping  requirements,  Small 
businesses. 

13  CFR  Part  117 

Aged,  Civil  rights.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  1250 
Civil  rights. 

14  CFR  Part  1251 

Administrative  practice  and 
procedure.  Civil  rights,  Equal 
employment  opport\inity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilities. 

14  CFR  Part  1252 
Aged,  Civil  rights. 

15  CFR  Part  8 
Civil  rights. 

15  CFR  Part  8b 

Civil  rights.  Equal  educational 
opportunity,  Equal  emplojmient 
opportunity.  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  20 

Administrative  practice  and 
procedure.  Aged,  Civil  rights. 

18  CFR  Part  1302 

Civil  rights.  Reporting  and 
recordkeeping  requirements. 


18  CFR  Part  1307 

Administrative  practice  and 
procedure.  Civil  rights.  Individuals  with 
disabilities. 

18  CFR  Part  1309 

Aged,  Civil  rights. 
22  CFR  Part  141 

Civil  rights. 

22  CFR  Part  142 

Civil  rights,  Equal  educational 
opportunity.  Equal  employment 
opportunity.  Individuals  with 
disabilities. 

22  CFR  Part  143 

Aged,  Civil  rights. 
22  CFR  Part  209 

Civil  rights. 

22  CFR  Part  217 

Civil  rights.  Equal  educational 
opportimity.  Equal  employment 
opportunity.  Individuals  with 
disabilities. 

22  CFR  Part  218 

Aged,  Civil  rights. 

28  CFR  Part  42 

Administrative  practice  and 
procedure.  Aged,  Civil  rights.  Equal 
employment  opportunity.  Grant 
programs.  Individuals  with  disabilities. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

29  CFR  Part  31 

Civil  rights.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  32 

Civil  rights.  Equal  employment 
opportimity,  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements. 

38CFRPartl8 

Aged,  Civil  rights.  Equal  educational 
opportunity.  Equal  employment 
opportunity.  Individuals  with 
disabilities,  Reporting  and 
recordkeeping  requirements.  Veterans. 

40  CFR  Part  7 

Civil  rights.  Equal  employment 
opportunity,  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

41  CFR  Part  101-6 

Civil  rights.  Government  property 
management. 
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41  CFR  Part  101-a 

Administrative  practice  and 
procedure,  Civil  rights.  Government 
property  management,  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  17 

Administrative  practice  and 
procediu-e.  Aged,  Civil  rights.  Equal 
employment  opportimity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilities. 

44  CFR  Part  7 

Administrative  practice  and 
procedure.  Aged,  Civil  rights.  Reporting 
and  recordkeeping  requirements. 

45  CFR  Part  60.5 

Civil  rights.  Equal  educational 
opportunity.  Equal  employment 
opportimity.  Individuals  with 
disabilities. 

45  CFR  Part  611 

Civil  rights.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  61 7 

Administrative  practice  and 
procedure,  Aged,  Civil  rights. 

45  CFR  Part  110 
Civil  rights. 

45  CFR  Part  1151 

Civil  rights.  Equal  emplojrment 
opportimity.  Individuals  with 
disabilities. 

45  CFR  Part  1156 

Administrative  practice  and 
procedure.  Aged.  Civil  rights.  Grant 
programs,  Investigations,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1170 

Civil  rights.  Equal  educational 
opportunity.  Equal  emplo3Tnent 
opportunity.  Individuals  with 
disabilities. 

45  CFR  Part  1203 

Civil  rights,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1232 

Civil  rights.  Grant  programs — social 
programs,  Individuals  with  disabilities. 

49  CFR  Part  21 

Civil  rights.  Reporting  and 
recordkeeping  requriements. 

49  CFR  Part  27 

Administrative  practice  and 
procedure.  Airports,  Civil  rights. 
Highways  and  roads.  Individuals  with 
disabilities.  Mass  transportation, 


Railroads,  Reporting  emd  recordkeeping 
requirements. 

Proposed  Adoption  of  Joint  Rule 

The  proposed  agency  adoptions  of 
this  joint  rule  are  set  forth  below: 

DEPARTMENT  OF  AGRICULTURE 

7  CFR  Subtitle  A 

RIN  0566-AB78 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  USD  A  proposes  to  amend  7 
CFR  subtitle  A,  parts  15  and  15b  as  set 
forth  below: 

PART  15— NONDISCRIMINATION 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  29  U.S.C.  794. 

2.  Section  15.2  is  amended  by  revising 
paragraph  (k)  to  read  as  follows: 

§15.2    Definitions. 

***** 

(k)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (k)(l)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
piupose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  {and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20). 
system  of  vocational  education,  or  other 
schodl  system; 

{3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership. 


private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (k)(l), 
(2),  or  (3i  of  this  section. 
***** 

3.  ha  §  15.3,  the  headings  for 
paragraphs  (d)(1)  through  (d)(10)  are 
revised  to  read  as  follows: 

§  1 5.3    Discrimination  proiiibited. 

***** 

(d)*  *  * 

(1)  Cooperative  Agricultural  Extension 
Program.  *   *   * 

(2)  Rural  Electrification  and  Rural 
Telephone  Programs.  *   *   * 

(3)  Direct  Distribution  Program.  *   *   * 

(4)  National  School  Lunch  Program. 

*  *  * 

(5)  Food  Stamp  Program.  *   *   * 

(6)  Special  Milk  Program  for  Children. 

*  *  * 

(7)  Price  Support  Programs  carried 
out  through  producer  associations  or 
cooperatives  or  through  persons  who  are 
required  to  provide  specified  benefits  to 
producers.  *   *   * 

(8)  Forest  Service  Programs.  *   *   * 

(9)  Farmers  Home  Administration 
Programs.  *  *  * 

(10)  Cooperative  State  Research 
Programs.  *   *   * 

4.  Section  15.4  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§15.4    Assurances  required. 

***** 

(c)  Assurances  from  institutions.  The 
assurance  required  with  respect  to  an 
institution  of  higher  education,  or  any 
other  institution,  insofar  as  the 
assurance  relates  to  the  institution's 
practices  with  respect  to  admission  or 
other  treatment  of  individuals  or  to  the 
opportunity  to  participate  in  the 
provision  of  services  or  other  benefits  to 
such  individuals,  shall  be  applicable  to 
the  entire  institution. 
***** 

5.  Amend  the  appendix  to  subpart  A 
of  part  15  as  follows: 

a.  In  the  heading,  by  removing  the 
words  "USDA-Assisted  Programs"  and 
adding,  in  their  place,  the  words 
"Federal  Financial  Assistance  From 
USDA"; 

b.  In  the  introductory  text,  by 
removing  the  word  "Programs"  and 
adding,  in  its  place,  the  words  "The 
types  of  Federal  financial  assistance"; 
and  by  removing  the  words  "in  which 
Federal  financial  assistance  is 
rendered";  and 

c.  In  the  chart,  by  removing  the 
column  heading  "Program"  and  adding, 
in  its  place,  the  column  heading  "Type 
of  Federal  Financial  Assistance". 


6.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 

Section 

15.1(b)(3)  

15.2(e)  

15.2(e)  

15.2(f)  

15.3(b)(3)  ^ 

15.3(d),  introductory  text,  first  sentence 

15.3(d),  Introductory  text,  third  sentence  

15.3(d),  introductory  text,  third  sentence  

15.3(d),  introductory  text,  last  sentence 

15.3(d)(1)(il)  

15.3(d)(3)(i) 

15.3(d)(3)(iii)  

15.3(d)(4)(i) 

15.3(d)(4)(ii)  

15  3(d)(5){i)  

15.3(d)(6)(i)  

15.3(d)(6)(iv)  

15.3(d)(7)(v)  ; 

15.3(d)(10)(ii)  

15.4(a)(1),  first  sentence  

15.4(a)(1),  first  sentence  

15.4(b)  

15.5(a),  second  sentence ,. 

15.5(a),  second  sentence 

15.5(b),  second  sentence 

15.5(d)  

15.9(e),  first  sentence  

15.10(f) 

15.10(f)  

15.10(f)  

15.12(a),  introductory  text,  first  sentence 


text  shown  in  the  middle  column,  and 
add  the  text  shown  in  the  right  column: 


Remove 


under  any  such  program 
for  any  program, 
under  any  such  program 
for  the  purpose  of  carrying  out  a  program 
activities  or  programs 
programs  and  activities 
program 
it 

listed  program 
activity  of 

direct  distribution  program 
program 
program 
program 
program 
program 
program 

price  support  program 
cooperative  research  program 
to  cany  out  a  program 
except  a  program 

to  carry  out  its  program  for  or  activity  involv- 
ing 
programs 
program 

of  any  program  under 
program  under 
programs 


under  the  program  invotved 
assistance  will 
under  such  program 
under  such  program 


Add 


programs  or  activities 

types  of  Federal  financial  assistance 

type  of  Federal  financial  asistance 

a  program 

listed  type  of  Federal  financial  assistance 

activity  turvJed  by 

Direct  Distribution  Program 

Program 

Program 

Program 

Program 

Program 

Program 

Price  Support  Program 

Cooperative  Research  Program 

except  an  application 


Federal  financial  assistance 

in 

program  for 

Federal  statutes,  authorities,  or  otiier  nieans 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


PART  15— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

7.  The  heading  for  part  15b  is  revised 
to  read  as  set  forth  above. 

8.  The  authority  citation  for  part  15b 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

9.  Section  15b. 3  is  amended  by 
revising  paragraph  (p)  and  adding  a  new 
paragraph  (s)  to  read  as  follows: 

§15b.3    Definitions. 

***** 

(p)  For  purposes  of  §  15b. 18(d). 
Historic  Preservation  Programs  are  those 
that  receive  Federal  financial  assistance 
that  has  preservation  of  historic 
properties  as  a  primary  purpose. 
***** 

(s)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (s)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 


instrumentality  of  a  State  or  of  a  local 
government;  or  (ii)  The  entity  of  such 
State  or  local  government  that 
distributes  such  assistance  and  each 
such  department  or  agency  (and  each 
other  State  or  local  government  entity) 
to  which  the  assistance  is  extended,  in 
the  case  of  assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3){i)  An  entire  corporation,  : 

partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 


assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  miM«ttfthe 
entities  described  in  para^lpi  (s)(l), 
(2).  or  (3)  of  this  section. 

§15b.4    [Amended] 

10.  In  §  15b. 4.  the  heading  of 
paragraph  (c)  is  amended  by  removing 
the  word  "Programs"  and  adding,  in  its 
place,  the  words  "Aid,  benefits,  or 
services". 

11.  The  heading  for  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C — Accessibility 

***** 

12.  Section  15b.l8  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a),  the  heading  of 
paragraph  (e),  and  the  first  sentence  of 
paragraph  (e)(1)  to  read  as  follows: 

§  1 5b.1 8    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  assisted  program  or 
activity  so  that  when  each  part  is 
viewed  in  its  entirety  it  is  readily 
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accessible  to  and  usable  by  qualified 
handicapped  persons.  *  *  * 

***** 

(e)  Historic  Preservation  Programs; 
application  for  waiver  of  accessibility 
requirements.  (1)  A  recipient  shall 
operate  each  assisted  program  or 
activity  involving  Historic  Preservation 
Programs  so  that  when  each  part  is 
viewed  in  its  entirety  it  is  readily 
accessible  to  and  usable  by  handicapped 
persons.  *   *   * 


§15b.27    [Amended] 

13.  Section  15b.27  is  amended  by 
removing  from  the  heading  of  paragraph 
(b)  the  words  "Program  delivery"  and 
adding,  in  their  place,  the  word 

Section 

15b.2,  first  sentence 

15b.2,  last  sentence  

15b.4(b)(1)(v) 

15b.4(b)(3)  

15b.4(b)(4)(H)  

15b.4(b)(5)(i) 

15b.4(b)(6)  

15b.4(c)  

15b.4(c)  

15b.5(a),  first  sentence  

15b.5(a),  first  sentence  

15b.7(a),  second  sentence 

15b.8(a)(3)(i) 

15b.8(a)(3)(ii)  

15b.8(a)(3)(iii)  

15b.10 .-. 

15b.11  

15b.12(a)(3),  last  sentence  

15b.12(b)(8) 

15b.12(b)(8) 

15b.13(a)  

15b.13(c),  introductory  text  

15b.13(c)(1)  

15b.16 

15b.18(b),  last  sentence , 

15b.18(b),  last  sentence 

15b.18(d)  

15b.18(d)  

15b.  18(e)(1),  introductory  text,  last  sentence  ... 

15b.18(e)(1)(iv),  first  sentence  

15b.18(e)(1)(iv),  first  sentence  

15b.18(e)(1)(iv),  last  sentence  

15b.18(e)(2),  introductory  text,  first  sentence  ... 
15b.  18(e)(2),  Introductory  text,  last  sentence  ... 

15b.18(e)(2)(iii)  

15b.18(g)(3)  

15b.20 

15b.21,  introductory  text 

15b.22(a)  

15b.22(b)(2)  

15b.22(b)(3),  first  sentence  

15b.22(b)(3),  first  sentence  

15b.22(b)(3),  first  sentence  

15b.22(b)(3),  first  sentence 

15b.22(c)(1),  second  sentence 

15b.22(c)(1),  second  sentence  

15b.22(c)(1),  second  sentence  

15b.22(c)(2)  

15b.22(c)(2)  

15b.22(c)(2)  

15b.22(c)(2)  


"Delivery",  and  by  removing  from  the 
heading  of  paragraph  (c)  the  words 
"Program  materials"  and  adding,  in 
their  place,  the  word  "Materials". 

§15b.28    [Amended] 

14.  The  heading  for  §  15b.28  is 
amended  by  removing  the  word 
"programs". 

15.  The  heading  for  subpart  F  is 
revised  to  read  as  follows: 

Subpart  F— Other  Aid,  Benefits,  or 
Services 

Appendix  A  to  Part  ISb    [Amended] 

16.  Amend  appendix  A  to  part  15b  as 
follows: 

a.  In  the  heading,  by  removing  the 
words  "USD A- Assisted  Programs"  and 


adding,  in  their  place,  the  words 
"Federal  Financial  Assistance  From 
USDA"; 

b.  In  the  introductory  text,  by 
removing  the  word  "Programs"  and 
adding,  in  its  place,  the  words  "The 
types  of  Federal  financial  assistance"; 
and  by  removing  the  words  "in  which 
Federal  financial  assistance  is 
rendered";  and 

c.  In  the  chart,  by  removing  the 
column  heading  "Program"  and  adding, 
in  its  place,  the  colunm  heading  "Type 
of  Federal  Financial  Assistance". 

17.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 


Remove 


programs  and  activities 

tailored  to  specific  programs 

program 

programs  or  activities 

program 

or  benefits  from 

or  tjenefiting  from 

ttie  benefits  of  a  program 

from  a  program 

for  a  program  or  activity 

tfie  program  will 

programs  and  activities 

program 

program 

program 

programs 

programs  and  activities 

apprenticeship  programs 

social 

programs 

program 

programs 

program 

programs  and  activities 

offer  programs  and  activities  to 

to  obtain  ttie  full  t)enefits  of  ttie  program 

program  accessibility 

ttie  program 

program 

program 

fiistoric  preservation  program 

program  accessibility 

program 

program 

program 

program  accessibility 

programs  and  activities 

program 

program 

individualized  education  program 

in 

to  a  program 

the  one 

operates 

to  a  program 

operated 

tfie  program 

person  in 

to  a  program 

not  operated 

the  program 


Add 


programs  or  activities 
more  specifically  tailored 
program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


aid,  t)enefits,  or  services 
from  aid,  benefits,  or  services 

the  program  or  activity  will 
programs  or  activities 
program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 
programs  or  activities 
apprenticeships 
those  that  are  social 

program  or  activity 
programs  or  activities 
program  or  activity 
programs  or  activities 
serve 

accessibility 

the  program  or  activity 


Historic  Preservation  Program 
accessibility 


program  or  activity 

accessibility  under  paragraph  (a)  of  this  sec- 
tion 
programs  or  activities 
program  or  activity 
program  or  activity 
Individualized  Education  Program 

for  aid,  benefits,  or  services 

those 

operates  or  provides 

for  aid,  benefits,  or  services 

operated  or  provided 

aid,  benefits,  or  services 

person 

for  aid,  benefits,  or  services 

not  operated  or  provided 

aid,  tienefits,  or  services 


15b.22(c)(3)  

15b.22(c)(3)  

15b.22(c)(4),  last  sentence  

15b.24(a)  

15b.24(a)  

15b.25,  first  sentence 

15b.25,  first  sentence  

15b.26(c)(1),  first  sentence  

15b.26(c)(1),  last  sentence  

15b.27(a),  first  sentence  

15b.27(a),  first  sentence  

15b.27(a),  first  sentence  

15b.27(a),  last  sentence 

15b.27(b)(1),  first  sentence  

15b.27(b)(2),  first  sentence  

15b.27(b)(2),  second  sentence 

15b.27(b)(3),  first  sentence  

15b.27(b)(3),  second  sentence 

15b.27(c),  first  sentence 

15b.28(a),  first  sentence  

15b.28(a),  first  sentence  

15b;28(a),  first  sentence  

15b.29 

15b.31(a)  

15b.31(d) 

15b.32(a),  second  sentence  ... 

15b.32(c)  

15b.32(d)(1)  

15b.35(a)(1),  first  sentence  .... 

15b.36  

15b.39,  first  sentence  

15b.39,  first  sentence 

15b.40(a),  first  sentence  

15b.40(a),  first  sentence  

15b.41(a)  

15b.41(b)(2)  

15b. 41(c),  first  sentence 

15b.41(c),  last  sentence  


Remove 


placement  in 

program 

such  a  program 

program  shall 

a  regular  or  special  education  program 

operates  a 

education  program 

programs  and  activities 

in  these  activities 

operates  an 

program  or  activity  receiving  assistance  from 
ttiis  Department 

from  the  program  or  activity 

under  the  program  or  activity 

program  services 

program  services 

program  benefits 

program  services 

program  benefits 

program 

operates  a 

program  receiving 
partment 

from  such  program 

programs  and  activities 

program  or  activity 

programs  and  activities 

program  or 

in  its  program 

under  the  education  program  or  activity  oper- 
ated by  the  recipient 

programs  and  activities 

programs  and  activities 

activity  for 

program,  or  activity 

operate 

service  programs  assisted  by  this  Department 

a  multi-family  rental  housing  program 

program 

program 

program 


assistance  from  this  De- 


Add 


placement 

a  free  appropriate  education 

program  or  activity  shall 

regular  or  special  education 

provides 

education 

aid,  benefits,  or  services 

provides 


aid,  benefits,  or  services 
aid,  benefits,  or  services 
aid,  benefits,  or  services 
aid,  benefits,  or  services 
aid,  benefits,  or  services 


provides 


programs  or  activities 
aid,  t>enefits.  or  services 
programs  or  activities 


aid,  benefits,  or  services 
aid,  benefits,  or  services 
activity  that  provides  aid,  t)enefits,  or  services 

for 
program  or  activity 
provide 
services 
multi-family  rental  housing 


Dated:  November  9,  2000. 

Peter  G.  Parham, 

Acting  Director,  Office  of  Civil  Rights, 
Department  of  Agriculture . 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

RIN3130-AG65 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  NRC  proposes  to  amend  10 
CFR  chapter  I,  part  4  as  set  forth  below: 

PART  4— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OR  ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE  FROM  THE 
COMMISSION 

1.  The  heading  for  part  4  is  revised  as 
set  forth  above. 

2.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 


Authority:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  274,  73  Stat. 
688,  as  amended  (42  U.S.C.  2021);  sec.  201, 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841). 

Subpart  A  also  issued  under  sees.  602-605, 
Pub.  L.  88-352,  78  Stat.  252,  253  (42  U.S.C. 
2000d— 2000d-7);  sec.  401,  88  Stat.  1254  (42 
U.S.C.  5891). 

Subpart  B  also  issued  under  sec.  504,  Pub. 
L.  93-112,  87  Stat.  394  (29  U.S.C.  706):  sec. 
119,  Pub.  L.  95-602,  92  Stat.  2984  (29  U.S.C. 
794);  sec.  122,  Pub.  L.  95-602,  92  Stat.  2984 
(29  U.S.C.  706(6)). 

Subpart  C  also  issued  under  Title  III  of 
Pub.  L.  94-135,  89  Stat.  728,  as  amended  (42 
U.S.C.  6101). 

Subpart  E  also  issued  under  29  U.S.C.  794. 

3.  Section  4.4  is  amended  by  revising 
paragraph  (g)  to  read  as  follows: 

§  4.4    Definitions. 

***** 

(g)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (g)(1)  throii^ 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 


(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
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organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 

Section 

4.3,  introductory  text,  second  sentence  

4.3,  introductory  text,  third  sentence 

4.3,  introductory  text,  fourth  sentence 

4.3,  introductory  text,  fourth  sentence 

4.4(f)  

4.4(h)  

4.4(h)  


facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (g)(1), 
(2),  or  (3)  of  this  section. 

***** 

4.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


programs 

under  any  program  or  activity 

a  program 

the  program 

for  the  purpose  of  carryir>g  out  a  program 

for  any  program, 

under  any  such  program 


Add 


types  of  Federal  financial  assistance 

a  type  of  Federal  financial  assistance 
a  program  or  activity 


Subpart  A — Regulations  Implementing 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  Title  IV  of  the  Energy 
Reorganization  Act  of  1974 

5.  The  heading  of  §4.22  is  revised  to 
read  as  follows: 

§  4.22    Continuing  Federal  financial 
assistance. 


6.  Section  4.24  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  4.24    Assurances  from  Institutions. 

***** 

(b)  The  assurance  required  with 
respect  to  an  institution  of  higher 
education,  hospital,  or  any  odier 
institution,  insofar  as  the  assurance 
relates  to  the  institution's  practices  with 
respect  to  admission  or  other  treatment 


of  individuals  as  students,  patients,  or 
clients  of  the  institution  or  to  the 
opportunity  to  participate  in  the 
provision  of  services  or  other  benefits  to 
such  individuals,  shall  be  applicable  to 
the  entire  institution. 

7.  In  the  table  below,  for  each  section 
indicated  in  the  left  coliman,  remove  the 
text  shown  in  the  middle  colimm  and 
add  the  text  shown  in  the  right  column: 


Section 

4.12(a),  introductory  text  

4.13(a),  first  sentence  

4.13(a),  first  sentence  

4.13(a),  second  sentence 

4.13(a),  second  sentence 

4.21(a),  first  senterx:e  

4.21(a),  first  sentence  

4.21(a),  fifth  sentence  

4.21(a),  fifth  sentence  

4.21(b),  third  sentence  

4.22 

4.32(b)  

4.34 

4.64,  first  sentence 

4.64,  last  sentence  

4.74,  first  sentence 

4.74,  first  sentence 

4.74,  first  sentence 

4.91 ,  introductory  text,  first  sentence 


Remove 


under  any  program 

a  program  of 

assistance 

such  programs 

fellowship  programs 

under  a  program 

except  a  program 

for  each  program 

in  the  program 

program 

to  carry  out  a  program  involving 

of  any  program  under 

program  under  which 

,  under  the  program  involved 

programs 


programs  subject  to  this  subpart  are 
under  the  program  involved 
assistance  will 
under  such  program 
under  such  program 


Add 


the 

assistance  to  a  program 

such  Federal  financial  assistance 

fellowships 

except  an  application 


statute 

for 

in 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

this  regulation  is 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


Subpart  B — Regulations  Implementing 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  Amended 

8.  The  heading  of  §  4.126  is  revised  to 
read  as  follows: 

§  4.1 26    General  requirement  concerning 
accessibility. 


9.  Section  4.127  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

§  4.1 27    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  so  that 
when  each  part  is  viewed  in  its  entirety 


it  is  readily  accessible  to  and  usable  by 
handicapped  persons.  *  *  * 
***** 

10.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 


4.121(a) 


Remove 


or  t)enefits  from 


Add 
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Section 

Remove 

Add 

4.121(b)(1)(v) 

4.121(b)(2)  

4.121(b)(3)(ii)  

program 

programs  or  activities 

program 

or  benefits  from 

the  benefits  of  program 

a  program 

programs  and  activities 

or  benefits  from 

social 

programs 

apprenticeship  programs 

program 

program 

program 

or  benefits  from 

offer  programs  and  activities  to 

program  accessibility 

for  a  program  or  activity 

the  program 

program 

program 

programs  and  activities 

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 

4  121(b)(4)(i)   

4  121(C) 

aaid,  benefits,  or  services 

4.121(c) 

aid,  ber>efits,  or  services 

4.121(d)  

4.122(a)  

4.122(c)(8)  

4.122(c)(8)  

4  122(d)  last  sentence 

programs  or  activities 
those  that  are  social 
apprenticeships 

4.123(a)  

4.123(c),  introductory  text  

4.123(c)(1)  

4.126 

program  or  aaivity 
program  or  activity 
program  or  activity 

4  127(b),  last  sentence 

serve 

4 127(d)(3)                 

accessibility  under  paragraph  (a)  of  this  sec- 

4.231(a), first  sentence  _. 

tion 

4.231(a),  first  sentence  

4.231  (c)(3)(i)  

4.231  (c)(3)(ii)  

4  232(a)  second  sentence 

the  program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 

Subpart  C — Regulations  Implementing 
the  Age  Discrimination  Act  of  1975,  as 
Amended 

11.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  text  shown  in  the  middle  column 
and  add  the  text  shown  in  the  right  column: 

Section 

Remove 

Add 

4  313  introductory  text  first  sentence  

program  of  activity 

programs  and  activities 

programs  and  activities 

program 

Federal                                ^ 

program 

program  or  activity 

programs 

programs 

programs 

program  or  activity 

4.321,  first  sentence  

4.321,  second  sentence 

4.334(a)(2),  last  sentence  

4  336(c)(2)  first  sentence  

programs  or  activities 
programs  or  activities 

4  338(c)  

4.339(b)(2)  

4.341(b) ; 

4.341(c)   

4.341(d)  

program  or  activity 
Federal  financial  assistance 
programs  o\  activities 
programs  or  activities 
programs  or  activities 

Dated:  August  25,  2000. 
William  D.  Travers, 

Executive  Director  for  Operations,  Nuclear 
Regulatory  Commission. 

DEPARTMENT  OF  ENERGY 

10  CFR  Chapter  X 

RIN  1901-AA86 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  DOE  proposes  to  amend  10 
CFR  chapter  X,  part  1040  as  set  forth 
below: 

PART  1040— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OR  ACTIVITIES 

1.  The  heading  for  part  1040  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  1040 
is  revised  to  read  as  follows: 

• 

1 

Authority:  20  U.S.C.  1681-1686;  29  U.S.C. 
794;  42  U.S.C.  2000d  to  2000d-7,  3601-3631, 
5891,  6101-6107,  7101  et  seq. 

Subpart  A — General  Provisions 

3.  Section  1040.3  is  amended  by 
revising  paragraph  (u)  to  read  as 
follows: 

§1040.3    Definitions — General. 

***** 

(u)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (u){l)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 

agency  {and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

t2)(i)  A  college,  imiversity,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20). 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Winch  is  principally  engaged  in 
the  busings  of  providing  education. 
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health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  flnancial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (u)(l), 
(2),  or  (3)  of  this  section. 

***** 

4.  Section  1040.4  is  amended  by 
revising  paragraph  (d)  and  the  heading 
of  paragraph  (f)  to  read  as  follows: 

§  1040.4    Assurances  required  and 
preaward  review. 

***** 

(d)  Assurances  from  government 
agencies.  In  the  case  of  any  application 
from  any  department,  agency  or  office  of 
any  State  or  local  government  for 


Federal  financial  assistance  for  any 
specified  piupose,  the  assurance 
required  by  this  section  is  to  extend  to 
any  other  department,  agency,  or  office 
of  the  same  governmental  unit. 
***** 

(f)  Continuing  Federal  financial 
assistance.  *   *   * 
***** 

5.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  coliunn  and 
add  the  text  shown  in  the  right  column: 


Section 

1040.1,  first  sentence 

1040.1,  first  sentence  

104C.2(a),  second  sentence 
1040.2(a),  fourth  sentence  . 

1040.2(a),  last  sentence 

1040.2(a),  last  sentence 

1040.3(a)  

1040.3(t)  

1040.4(a),  first  sentence  .... 
1040.4(f),  introductory  text  .. 

1040.4(f)(1)  

1040.5(b),  first  sentence  

1040.5(b),  second  sentence 

1040.5(b),  last  sentence 

1040.5(b),  last  sentence 

1040.5(b),  last  sentence 

1040.5(c),  first  sentence 

1040.6(a)  second  sentence  . 
1040.7(b)  


Remove 


the  program  or  activity 

program  services 

Programs 

under  any  program  or  activity 

a  program 

the  program 

program 

for  the  purpose  of  carrying  out  a  program 

for  a  program  or  activity 

administering  a  program  which  receives 

program 

or  programs 

programs 

broadcast  program 

the  program 

opportunity  program 

program 

programs  and  activities 

a  program  that  will 


Add 


the  Federal  financial  assistance 

services 

Types  of  Federal  financial  assistance 

a  type  of  Federal  financial  assistance 
that  a  program  or  activity 
aid,  benefit,  service 


applying  for 

program  or  activity 

or  activity 

programs  or  activities 

broadcast 

the  program  or  activity 

opportunity  program  or  activity 

program  or  activity 

programs  or  activities 

to 


Subpart  B— Title  VI  of  the  Civil  Rights 
Act  of  1964;  Section  16  of  the  Federal 
Energy  Administration  Act  of  1974,  as 
Amended;  and  Section  401  of  the 
Energy  Reorganization  Act  of  1974 

6.  Section  1040.13  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

Section 

1040.11(b),  first  sentence  

1040.11(b),  first  sentence  

1040.12(b),  first  sentence  

1040.13(b),  introductory  text  

1040.13(c)  

1040.13(g),  first  sentence  

1040.13(g),  last  sentence 

1040.13(g),  last  sentence 

1040.14(a)(1),  introductory  text,  first  senterxie 


§  1 040.1 3    Discrimination  prohibited. 

***** 

(e)  For  the  purpose  of  this  section,  the 
disposition,  services,  financial  aid,  or 
benefits  provided  under  a  program 
receiving  Federal  financial  assistance 
include  all  portions  of  the  recipient's 
program  or  activity,  including  facilities. 


equipment,  or  property  provided  with 
the  aid  of  Federal  financial  assistance. 


7.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


administering, 

or  substantially  benefiting  from 

programs  and  activities 

under  any  program 

program  objectives 

from  programs 

the  benefits  of  a  program 

programs  funded 

motility  programs 


Add 


administering  or 

programs  or  activities 

objectives  ot  the  program 

from  benefits 

benefits 

Federal  financial  assistance  provided 

mobility  projects 


Subpart  D — Nondiscrimination  on  the 
Basis  of  Handicap— Section  504  of  the 
Rehabilitation  Act  of  1973,  as 
Amended 

§1040.63    [Amended] 

8.  In  §  1040.63,  the  heading  of 
paragraph  (c)  is  amended  by  removing 
the  word  "Programs."  and  adding,  in  its 
place,  the  words  "Aid,  benefits,  or 
services". 


§1040.71     [Amended] 

9.  The  undesignated  center  heading 
immediately  preceding  §  1040.71  is 
amended  by  removing  the  word 
"Program". 

10.  Section  1040.72  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  follows: 


§  1 040.72    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  any  program  or  activity  to 
which  this  subpart  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  and  usable  by 
handicapped  persons.  *   *   * 
***** 

11.  Section  1040.74  is  amended  by 
revising  the  section  heading,  the 
heading  and  first  sentence  of  paragraph 
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(a),  and  the  headings  of  paragraphs              part  is  viewed  in  its  entirety  it  is  readily         (3)  Methods  to  accomplish 
(a)(1),  (a)(2),  and  (a)(3)  to  read  as                  accessible  to  and  usable  by  handicapped    accessibility  resulting  in  structural 
follows:                                ^                             persons.  *   *   *                                                 changes.  *   *   * 

§1040.74    Accessibility  in  historic                        [1]  Methods  to  accomplish                          ***** 
properties.                                                          accessibUity  without  building                            12.  In  the  table  below,  for  each  section 
(a)  Methods  to  accomplish                         alterations  or  structural  changes.                 indicated  in  the  left  column ,  remove  the 
accessibility.  Recipients  shall  operate             (2)  Methods  to  accomplish                        text  shown  in  the  middle  column  and 
each  program  or  activity  involving               accessibility  resulting  in  building                 add  the  text  shown  in  the  right  column: 
historic  properties  so  that  when  each          alterations.  *   *   * 

Section 

Remove 

Add 

1040  61(b)  

or  benefits  from 

or  Ijeneflts  from 

program 

program  or  activities 

program 

or  benefiting  from 

the  benefits  of  a  program 

from  a  program 

programs  of  activities 

under  any  program  to  which 

assistance  under  any  program  for        ^ 

apprenticeship  programs 

social 

programs 

program 

program 

program 

offer  programs  and  activities  to 

program  accessibility 

program 

program 

programs 

programs  or  activities 

programs 

program 

Program 

program 

Program 

1040.63(a)  

1040.63(b)(1)(v) 

1040.63(b)(3)  

1040.63(b)(4)(ii) 

1040  63(b)(6)  

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 

1040  63(c)   

aid,  t>eneflts,  or  services 

1040.63(c)   

1040.63(d)  

1040  64(c),  first  sentence 

from  aid,  tjenefits,  or  services 

programs  or  activities 

under  any  program  or  activity  to  which 

1040  64(c)  first  sentence 

assistance  for 

1040  66(a)(3)  last  sentence  

apprenticeships 

1040  66(b)(8)    .              

those  that  are  social 

1 040  66(b)(8)  ; 

1040  67(a)  

program  or  activity 

1040  67(c)  Introductory  text  

program  or  activity 

1040.67(c)(1)  

1040.72(b),  last  sentence 

1040.72(d)(3) 

1040.74(a),  Introductory  text,  second  sentence 

1040.74(a),  introductory  text,  last  sentence 

1040.74(a)(1)(i)  

1040.74(a)(1)(ili)  

1040.74(a)(1)(lv)  

1040  74(a)(2)  first  sentence  

program  or  activity 

serve 

accessibility  under  §  1040.72(a) 

aid,  benefits,  or  services 
aid,  benefits,  or  services 
aid,  benefits,  or  services 

1040.74(a)(2),  first  sentence  

1040.74(a)(3),  first  sentence  

1040.74(a)(3),  first  sentence  

1 

Subpart  E     Nondiscrimination  on  the           Authority:  Age  DiscriminaUon  Act  of  1975,     "or  program"  from  the  sixth  column 

Basis  of  Age-Age  Discrimination  Act      ^^  ainended  (42  u.S.C.  aioi  et  seq.y,  45  CFR      heading. 

of  1975,  as  Amended                                    P^                                                                      15.  In  the  table  below,  for  each  section 

Appendix  A  to  Subpart  E  to  Part  1040        indicated  in  the  left  column,  remove  the 
13.  The  authority  citation  for  subpart       (Amended)                                                     text  shown  in  the  middle  cohimn  and 
E  is  revised  to  read  as  follows:                          j^  Appendix  A  to  subpart  E  to  part         add  the  text  shovra  in  the  right  column: 

1040  is  amended  by  removing  the  words 

Section 

Remove 

Add 

1040.81,  last  sentence  

1040  82(a) 

programs  and  activities 

or  benefits  from 

programs  and  activities 

Office  of  Equal  Opportunity  (OEO) 

program 

program  and  activities 

Office  of  Equal  Opportunity  (OEO) 

OEO 

OEO 

OEO 

OEO 

OEO 

OEO 

OEO 

OEO 

OEO 

Programs 

under  the   program   or   or  activity   involved 

where 
OEO 

programs  or  activities 

1040  83(1)       

programs  or  activities 

1040  88(a)    

Office  of  Civil  Rights  and  Diversity 

1040.88(c)   

1040.89-1,  first  sentence  

l040  89-5(a)  third  sentence  

program  or  activity 

programs  or  activities 

Office  of  Civil  Rights  and  Diversity 

1040.89-5(3),  last  sentence 

1040  89-5(b),  introductory  text  

1040.89-5(c),  first  sentence 

l040.89-6(b),  second  sentence 

1040  89-6(c),  second  sentence 

1040  89~6(e) 

1040.89-7(a)(1)  

1040.89-7(a)(3)  

l040.89-7(b),  first  sentence 

1040.89-9(3),  introductory  text  

1040  89-9(ai(1)  first  sentence  

Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Office  of  Civil  Rights  and  Diversity 
Programs  or  Activities 
for  a  program  activity  In  which 

1040  89-9(c)(1)  :.. 

Office  of  Civil  Rights  and  Diversity 
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Section 

1040.89-9(c)(2),  first  sentence  . 

1040.89-11  

1040.89-1 2(b)(2) 

1040.89-1 3(b),  introductory  text 


Remove 


Federal 

OEO 

program  or  activity 

OEO 


Add 


Office  of  Civil  Rights  and  Diversity 
Federal  financial  assistance 
Office  of  Civil  Rigfits  and  Diversity 


Dated:  October  4,  2000. 
T.J.  Glauthier, 

Deputy  Secretary.  Department  of  Energy. 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Chapter  I 

RIN  3245-AE58 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  SB  A  proposes  to  amend  13 
CFR  chapter  I,  parts  112  and  117  as  set 
forth  below: 

PART  112— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OF  SBA— EFFECTUATION  OF  TITLE  VI 
OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

1.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252  (42  U.S.C. 
2000d-l). 

2.  Section  112.2  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  112^    Application  of  ttiis  part. 

***** 

(e)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (e)(1) 
through  (4)  of  this  section,  any  part  of 
which  is  extended  Federal  financial 
assistance: 


(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

{2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 


assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  {e)(l),(2), 
or  (3)  of  this  section. 

Appendix  A  to  Part  112    [Amended] 

3.  The  chart  in  appendix  A  to  part  112 
is  amended  by  removing  the  heading 
"Name  of  program"  and  adding,  in  its 
place,  the  heading  "Name  of  Federal 
financial  assistance';  by  removing  the 
heading  "Financial  Programs"  and 
adding,  in  its  place,  the  heading 
"Federal  Financial  Assistance  Involving 
Grants  of  Funds";  and  by  removing  the 
heading  "Nonfinancial  Programs"  and 
adding,  in  its  place,  the  heading  "Other 
Federal  Financial  Assistance". 

4.  The  note  immediately  following 
appendix  A  to  part  112  is  amended  by 
removing  the  word  "programs"  and 
adding,  in  its  place,  the  words  "types  of 
Federal  financial  assistance". 

5.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  colunm: 


Section 

Remove 

Add 

112.2(a)  

assistance  under  programs 
the  program 
for  eacfi  program 
in  the  program 

Federal  financial  assistance 
a  program 

112.3(b)(3),  first  sentence  

112.8,  last  sentence  .'. 

112.8,  last  sentence  _ 

PART  117— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OR  ACTIVITIES  OF  SBA— 
EFFECTUATION  OF  THE  AGE 
DISCRIMINATION  ACT  OF  1975,  AS 
AMENDED 

6.  The  heading  for  part  117  is  revised 
to  read  as  set  forth  above. 

7.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
42  U.S.C.  6101  ef  seq. 

8.  Section  117.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  1 17.2    Application  of  this  part. 

(a)  This  part  applies  to  all  recipients 
of  Federal  financial  assistance 
administered  by  the  Small  Business 
Administration,  whether  or  not  the 
specific  type  of  Federal  financial 
assistance  administered  is  listed  in 
appendix  A. 
***** 

9.  Section  117.3  is  amended  by 
redesignating  paragraphs  (j)  through  (m) 
as  paragraphs  (k)  through  (n),  and 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§117.3    Definitions. 


(j)  The  term  program  or  activity  means 
all  of  the  operations  of  any  entity 
described  in  paragraphs  (j)(l)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
goverrmient; 


(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 


(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (j)(l), 
(2),  or  (3)  of  this  section. 


Appendix  A  to  Part  117    [Amended] 

10.  The  chart  in  appendix  A  to  part 
117  is  amended  by  removing  the  words 
"Name  of  program"  and  adding,  in  their 
place,  the  words  "Type  of  Federal 
financial  assistance". 

11.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  colimin  and 
add  the  text  shown  in  the  right  column: 


Section 


117.1  

117.3{j),  first  sentence 

117.4(b)(2)  

117.5(b),  first  sentence  

117.6(b)  

117.6(c)  

117.7,  first  sentence 

117.7,  last  sentence  

117.7,  last  sentence  

117.8(a),  first  sentence  

117.8(c)  

1 17.15(a)(3),  first  sentence 

117.17(0 

117.17(f) 

117.17(f)  

117.19(a)(9)  

117.20,  first  sentence  


Dated:  August  23,  2000. 
Fred  P.  Hochberg, 

Acting  Administrator,  Small  Business 
A  dministration . 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  CHAPTER  V 

RIN  270a-AC41 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  NASA  proposes  to  amend  14 
CFR  chapter  V,  parts  1250,  1251,  and 
1252  as  set  forth  below: 

PART  1250— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  NASA— EFFECTUATION  OF  TITLE 
VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

1.  The  authority  citation  for  part  1250 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252,  42  U.S.C. 
2000d-l  and  the  laws  listed  in  appendix  A 
to  this  part. 

2.  Section  1250.102  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§1250.102     Definitions. 


Remove 


programs 

under  any  program 

programs 

in  a  program 

business  or  program 

program 

under  any  program 

for  each  program, 

in  the  program 

programs  and  activities 

its  program  beneficiaries 

program 

under  the  programs  involved 

assistance  will 

under  such  program 

program 

programs 


Add 


programs  or  activities 

programs  or  activities 

program  or  activity 
program  or  activity 


programs  or  activities 

the  beneficiaries  of  its  programs  or  activities 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


program  or  activity 
programs  or  activities 


(h)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (h)(1)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  20  U.S.C.  8801),  system  of 
vocational  education,  or  other  school 
system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education. 


health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (h)(1), 
(2),  or  (3)  of  this  section. 

***** 

3.  Section  1250.103-4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1250.103-4    Illustrative  applications. 

***** 


(b)  In  a  research  or  training  grant  to 
a  university  for  activities  to  be 
conducted  in  a  graduate  school, 
discrimination  in  the  admission  and 
treatment  of  students  in  the  graduate 
school  is  prohibited  and  the  prohibition 
extends  to  the  entire  university. 
***** 

4.  Section  1250.103-5  is  amended  by 
revising  the  heading  to  read  as  follows: 
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§1250.103-5    Special  benefits. 

***** 

5-6.  Section  1250.104  is  amended  by 
revising  paragraph  (c)(2)  and  by 
removing  paragraph  (d)(2)  and  the 
paragraph  designation  (d)(1),  to  read  as 
follows: 


§  1 250.1 04    Assurances. 

***** 

(c)  *  *  * 

(2)  The  assurances  from  such  an 
applicant  shall  be  applicable  to  the 
entire  organization  of  the  applicant. 


7.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  colimin  and 
add  the  text  shown  in  the  right  column: 


Section 

1250.101(a)(1),  first  sentence  

1250.101(a)(1),  second  sentence 
1250.101(a)(1),  second  sentence 

1250.101(a)(1),  last  sentence  

1250.101(a)(2)  

1250.101(b)(2)  

1250.101(b)(3)  

1250.101(b)(5)  

1250.101(b)(6)  

1250.102(f)  

1250.102(i)  

1250.102(i)  : 

1250.103-2(3),  introductory  text  . 

1250.103-3(b)  

1250.103-4(3)  

1250.103-5  

1250.104(a),  first  sentence  

1250.104(e),  second  sentence  .... 

1250.104(e),  last  sentence  

1250.105(b),  last  sentence 

1250.105(d)  

1250.108(e),  first  sentence  

1250.109(f)  

1250.109(f)  

1250.109(f)  

1250.111(a),  first  sentence  


Remove 


federslly-assisted  programs  and  3Ctivities 

program  or  activity 

such  program 

programs 

under  3ny  such  progr3m 

extended  under  3ny  such  program 

beneficisry  under  any  sucfi  progr3m 

progr3ms 

programs 

for  the  purpose  of  carrying  out  a  progr3m 

for  sny  progr3m 

under  3ny  such  program 

under  any  progrsm 

programs 

progr3ms 

the  benefits  of  a  progr3m 

to  csrry  out  a  program 

under  a  program  of 

progrsm 

of  3ny  progr3m  under 

program  under 

programs 


under  the  program  involved 
assist3nce  will 
under  such  program 
under  such  program 


Add 


types  of  Federal  fin3nci3l  3ssistance 

type  of  Federal  assistance 

3  progrsm 

types  of  Federal  finsncial  sssistance 

extended 

beneficisry 

types  of  Federal  fin3ncial  3ssistance 

types  of  Federal  fin3nci3l  assistsnce 


types  of  Federal  fin3nci3l  3sslstance. 

services 

benefits 

with 

statute 

in 

progr3m  for 

Feder3l  ststutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


PART  1251— NONDISCRIMINATION  ON 
BASIS  OF  HANDICAP 

8.  The  authority  citation  for  part  1251 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

9.  Section  1251.102  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§1251.102    Definitions. 

***** 

(k)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (k)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 


(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  20  U.S.C.  8801),  system  of 
vocational  education,  or  other  school 
system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  {k)(l), 
(2),  or  (3)  of  this  section. 

§1251.103    [Amended] 

10.  In  §  1251.103,  the  heading  of 
paragraph  (c)  is  amended  by  removing 
the  word  "Programs"  and  adding,  in  its 
place,  the  words  "Aid,  benefits,  or 
services". 

11.  The  heading  of  subpart  1251.3  of 
part  1251  is  revised  to  read  as  follows: 

Subpart  1251.3— Accessibility 

12.  In  §  1251.301,  the  heading  and 
first  sentence  of  paragraph  (a)  are 
revised  to  read  as  follows: 

§1251.301     Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which  his  part  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  handicapped 
persons.  *  *  * 
***** 

13.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column,  and 
add  the  text  shown  in  the  right  column: 


Section 


1251.101  

1251.103(3)  

1251.103(b)(1)(v) 

1251.103(b)(3)  

1251.103(b)(3)  

1251.103(b)(4)  

1251.103(b)(5)(ii)  

1251.103(b)(6)(i) 

1251.103(b)(7) 

1251.103(c)  

1251.103(c)  

1251.104(3),  first  sentence  .... 
1251.104(a),  first  sentence  .... 

1251.105(3)(3)(i) 

1251.105(3)(3)(ii)  

1251.105(a)(3)(iii)  

1251.107(a),  second  sentence 

1251.200(3)(2)  

1251.200(3)(4),  l3St  sentence 

1251.200(b)(8)  

1251.200(b)(8)  

1251.200(d),  l3St  sentence 

1251.201(3)  

1251.201(c),  introductory  text 

1251.201(C)(1)  

1251.301(b),  last  sentence 

1251.301(d)(3)  


Remove 


Add 


or  benefits  from 

or  benefits  from 

program 

program 

or  benefiting  from 

programs  or  activities 

program 

or  benefits  from 

or  benefiting  from 

the  benefits  of  a  program 

from  a  program 

for  a  program  3Ctivity 

the  program 

progr3m 

program 

program 

progr3ms  and  activities 

programs 

apprenticeship  programs 

soci3l 

progr3ms 

apprenticeship  programs 

program 

program 

program 

offer  programs  and  activities  to 

program  accessibility 


program  or  3ctivity 
program  or  activity 

aid,  benefits,  or  services 
program  or  activity 


aid,  benefits,  or  services 
from  aid,  benefits,  or  services 

the  program  or  activity 
progrsm  or  3Ctivity 
program  or  activity 
program  or  sctivity 
progr3ms  or  activities 
programs  or  activities 
apprenticeships 
those  that  are  social 

apprenticeships 
program  or  activity 
program  or  activity 
program  or  activity 
serve 

eccessibility  under  p3r3graph  (a)  of  this  sec- 
tion 


PART  1252— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE 

14.  The  heading  for  part  1252  is 
revised  to  read  as  set  forth  above. 

15.  The  authority  citation  for  part 
1252  continues  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
as  amended,  42  U.S.C.  6101  et  seq.  (45  CFR 
part  90). 

16.  Section  1252.102  is  amended  by 
revising  the  heading  to  read  as  follows: 

§  1252.102    To  what  programs  or  activities 
do  these  regulations  apply? 

***** 

17.  Section  1252.103  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

§1252.103     Definitions. 

***** 

(n)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (n){l)  through  (4)  of  this 


section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  loceil 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  20  U.S.C.  8801),  system  of 
vocational  education,  or  other  school 
system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 


(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
paries  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (n)(l), 
(2),  or  (3)  of  this  section. 

18.  In  the  table  below,  for  each  section 
indicated  in  the  left  colimm,  remove  the 
text  showm  in  the  middle  column  and 
add  the  text  shown  in  the  right  colunm: 


Section 


1252.100,  last  sentence  

1252.102(a)  

1252.203 

1252.300 

1252.403(a)(2),  last  sentence 
1252.405(b),  first  sentence  ... 
1252.405(c)(2),  first  sentence 
1252.409(b)(2)  


Remove 


programs  and  activities 

or  benefits  from 

program 

programs  and  activities 

program 

program  activity 

Feder3l 

progrsm  or  activity 


Add 


programs  or  activities 

program  or  activity 
programs  or  activities 

program  or  activity 

Federal  fin3nci3l  3ssistance 
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Dated:  September  11,  2000. 
Daniel  S.  Goldin, 

Administrator,  National  Aeronautics  and 
Space  Administration. 

DEPARTMENT  OF  COMMERCE 

15  CFR  Subtitle  A 

RIN  0690-AA30 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  DOC  proposes  to  amend  15 
CFR  subtitle  A,  parts  8,  8b,  and  20  as  set 
forth  below: 

PART  8— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF 
COMMERCE— EFFECTUATION  OF 
TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT 
OF  1964 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  Sec.  602,  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-l). 

2.  Section  8.3  is  amended  by  revising 
paragraph  (g)  to  read  as  follows: 

§8.3    Definitions. 

***** 

(g)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (g)(1)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
piu-pose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

Section 

8.2(a),  first  sentence  

8.2(a),  last  sentence 

8.2(b)(2) 

8.2(b),  second  sentence 

8.2(b),  second  sentnece  ....'..... 

8.2(b),  last  sentence 

8.3(1),  first  sentence 

8.3(i),  last  sentence '. 

8.3{j)  : 

8.4(b)(1),  introductory  text 

8.4(b)(1)(vil)  

8.4(b)(2) 

8.4(b)(2)  

8.4(c)(1),  third  sentence  

8.5(a),  first  sentence  

8.5(b)(3) 

8.5(b)(3)  

8.5(b)(5),  third  sentence  

8.6,  introductory  text,  second  sentence  

8.6(b),  second  sentence 

8.7(b),  last  sentence 

8.7(d)  

8.12(e),  first  sentence  

8.13(f)  

8.13(f)  


(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3){i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (g)(1), 
(2),  or  (3)  of  this  section. 


3.  Section  8.5  is  amended  by  revising 
paragraph  (b)(10)  to  read  as  follows: 

§  8.5    Nondiscrimination  clause. 

***** 

(b)*  *  * 

(10)  In  the  case  where  any  assm^nces 
are  required  fi-om  an  academic,  a 
medical  care,  detention  or  correctional, 
or  any  other  institution  or  facility, 
insofar  as  the  assurances  relate  to  the 
institution's  practices  with  respect  to 
the  admission,  care,  or  other  treatment 
of  persons  by  the  institution  or  with 
respect  to  the  opportimity  of  persons  to 
participate  in  the  receiving  or  providing 
of  services,  treatment,  or  benefits,  such 
assurances  shall  be  applicable  to  the 
entire  institution  or  facility. 
***** 

4.  Section  8.6  is  amended  by  revising 
the  heading  of  paragraph  (a)  to  read  as 
follows: 

§  8.6    Applicability  of  this  part  to 
Department  assisted  programs. 

***** 

(a)  Assistance  to  support  economic 
development.  *  *  * 


Appendix  A  to  Part  8     [Amended] 

5.  The  heading  for  appendix  A  to  part 
8  is  amended  by  removing  the  word 
"Programs"  and  adding,  in  its  place,  the 
words  "Federal  Financial  Assistance". 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  showm  in  the  middle  column  and 
add  the  text  shown  in  the  right  colunm: 


Remove 


federally  assisted  programs 

under  any  such  program 

under  any  such  program 

a  program 

such  program 

programs 

for  or  in  connection  with  any  program 

under  any  program 

for  the  purpose  of  carrying  out  a  program 

under  any  program  to  which  this  part  applies 

where  a  program  is  applicable  thereto 

under  any  program 

such  program,  or  the  class  of  persons  to 

whom 
program 

to  carry  out  a  program 
That  in  a  program  involving 
assistance, 
program 
program 

student  training  programs 
of  any  program  under 
program  under  which 
programs 


under  the  program  involved 
assistance  will 


Add 


types  of  Federal  financial  assistance 


a  type  of  Federal  financial  assistance 

a  program 

types  of  Federal  financial  assistance 


program,  or  the  class  of  persons  to  whom 
plan 

When 

assistance  is  involved, 

statute 

type  of  Federal  financial  assistance 

Instances  of  student  training 

in 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 
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Section 

Remove 

Add 

8  13(f)  

under  such  program 
under  such  program 

8  15(a^  intrcxluctorv  text  first  sentence 

PART  8b— PROHIBITION  OF 
DISCRIMINATION  AGAINST  THE 
HANDICAPPED  IN  FEDERALLY 
ASSISTED  PROGRAMS  OR 
ACTIVITIES  OF  THE  DEPARTMENT  OF 
COMMERCE 

7.  The  heading  for  part  8b  is  revised 
to  read  as  set  forth  above. 

8.  The  authority  citation  for  part  8b  is 
revised  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

9.  Section  8b.3  is  amended  by 
redesignating  paragraphs  (h)  through  (1) 
as  paragraphs  (i)  through  (m), 
respectively;  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  8b.3    Definitions. 

***** 

(h)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (h)(1)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnunentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 


assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local    -* 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (h)(1), 
(2),  or  (3)  of  this  section. 


10.  Section  8b.4  is  amended  by 
revising  the  heading  of  paragraph  (c)  to 
read  as  follows: 

§8b.4    Discrimination  prohibited. 


(c)  Aid,  benefits,  or  services  limited  by 
Federal  law.  *  *   * 


Subpart  C  of  8b    [Amended] 

11.  The  heading  for  subpart  C  of  part 
8b  is  amended  by  removing  the  word 
"Program." 

12.  Section  8b.  17  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

§  8b.1 7    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which  this  part  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  qualified 
handicapped  individuals.  *  *  * 
***** 

12.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  colunm: 


Section 


8b.  1,  first  sentence 
8b.  1,  last  sentence 
8b.  1,  last  sentence 
8b.2,  first  sentence 

8b.2,  first  sentence  i  or  benefiting  from 

8b.2 


Remove 


Add 


or  tjenefiting  from 
programs  and  activities 
or  benefiting  from 
program 


last  sentence 

8b.4(a)  

8b.4(b)(1)(v) 

8b.4(b)(3)  

8b.4(b)(4)(ii)  

8b.4(b)(5)(i) 

8b.4(b)(6)  

8b.4(b)(7)(i) 


first  sentence 
first  sentence 


8b  4(c) 
8b  4(c) 
8b.4(d) 
8b  5(a), 
8b.5(a), 

8b.5(b)(3)  

8b.5(d)  

8b.5(d)  

8b.6(a)(3)(i) 

8b.6(a)(3)(ii)  

8b.8(a),  second  sentence  . 

8b.10(a)  

8b.11(a)(1)  

8b.  11  (a)(3).  last  sentence 
8b.12(a)  


program 

or  benefits  from 

program 

programs  or  activities 

program 

or  benefits  from 

or  benefiting  from 

under  programs  of  Federal 

ance 
the  benefits  of  a  program 
from  a  program 
programs  and  activities 
for  a  program  or  activity 
the  program 
program 
a  program 

programs  and  activities 
program 
program 

programs  and  activities 
programs 
or  benefits  from 
apprenticeship  programs 
program 


financial  assist- 


programs  or  activities 

program  or  activity 

program  or  activity 

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


aid,  benefits,  or  services 
from  aid,  benefits,  or  services 
programs  or  activities 

Itie  program  or  activity 

program  or  activity 

the  objectives  of  Federal  financial  assistance 

programs  or  activities 

program  or  activity 

program  or  activity 

programs  or  activities 

programs  or  activities 

apprenticeships 
program  or  activity 
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Section 

8b.12(b)(1)  

8b.  12(c).  introductory  text  .. 

8b.12(c)(1)  

8b.12(e)  

8b.  17(a),  third  sentence  

8b.17(a),  last  sentence 

8b.17(a),  last  sentence 

8b.17(b),  last  sentence 

8b.17(e)(3)  

8b.19 

8b.19 

8b.21(a)  

8b.21(d)  

8b  22(a),  second  sentence  . 

8b.22(c)  

8b.22(d)(1),  first  sentence  .. 

8b.25<a)(1).  first  sentence  .. 


Remove 


program 
program 
program 
program 
program 

Program  accessibility 
program 

offer  programs  and  activities  to 
program  accessibility 
programs  and  activities 
or  benefit  from 
program  or  activity 
programs  and  activities 
program  of 
in  its  program 

under  the  education  program  or  activity  oper- 
ated by  the  recipient 
programs  and  activities 


Add 


program  or  activity 

program  or  activity 

program  or  activity 

program  or  activity 

aid,  tjenefit,  or  service 

Accessibility 

aid,  benefit,  or  service 

serve 

accessibility  under  §  8b.  17(a) 

programs  or  activities 

aid,  benefits,  or  services 
program  or  activity 


aid,  benefits,  or  services 


PART  20— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE 

15.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of 
1975,  as  amended,  42  U.S.C.  sec.  6101  et  seq. 
and  the  government-wide  regulations 
implementing  the  Act,  45  CFR  Part  90. 

16.  The  heading  of  §  20.2  is  revised  to 
read  as  follows: 

§  20.2    Programs  or  activities  to  which 
these  regulations  apply. 

***** 

17.  Section  20.3  is  amended  by 
redesignating  paragraphs  (j)  through  (n) 
as  paragraphs  (k)  through  (o), 
respectively;  and  adding  a  new 
paragraph  (j)  to  read  as  follows: 

§20.3    Definitions. 

***** 

(j)  Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 

Section 

20.1,  last  sentence  

20.2(a)  

20.4(d)  

20  7,  introductory  text 

20.7(a),  first  sentence 

20. 13(a)(2),last  sentence 

20.15(a)(1),  last  sentence 

20.15(b) 

20.15(c)(2),  first  sentence 

20.18(b)(2) 


paragraphs  (j)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
govenmient  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  Slate  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 


(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (j)(l),(2), 
or  (3)  of  this  section. 

***** 

18.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


programs  and  activities 

or  benefits  from 

program 

programs  and  activities 

program 

program 

program 

program  and  activity 

Federal 

program  or  activity 


Add 


programs  or  activities 

program  or  activity 
programs  or  activities 
program  or  activity 

program  or  activity 
program  or  activity 

Federal  financial  assistance 
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Dated:  August  11,  2000.                                  §1302.3    Definitions.                                       organization,  or  an  entire  sole 
Lawrence  N.  Self,                                               *****                                  proprietorship — 
Acting  Director.  Office  of  Civil  Rights,                     (e)  Program  or  activity  and  program             j^j  jf  assistance  is  extended  to  such 
Department  of  Commerce.                                 refer  to  all  of  the  operations  of  any               corporation,  partnership,  private 

TENNESSEE  VALLEY  AUTHORITY            f^^^^y  f  ,«™J.^°  paragraphs  (e)(1)           organization,  or  sole  proprietorship  as  a 

through  (4)  of  this  section,  any  part  of            ^  ,                            ^    ^               ^ 
1 8  CFR  Chapter  XIII                                      which  is  extended  Federal  financial            '^^°^^'  "'^ 
RIN  331 6-AA20                                               assistance:                                                        (B)  Which  is  principaUy  engaged  in 

(l)(i)  A  department,  agency,  special         the  business  of  providing  education. 
Authority  and  Issuance                               purpose  district,  or  other                             health  care,  housing,  social  services,  or 

For  the  reasons  set  forth  in  the  joint         instrumentality  of  a  State  or  of  a  local         parks  and  recreation;  or 
preamble,  TV  A  proposes  to  amend  18         government;  or                                                 r^^  j^^  g^^^jg    i^^  ^^  ^^^^ 
CFR  chapter  XIII,  parts  1302, 1307.  and          (")  The  entity  of  such  State  or  local         comparable,  geographically  separate 
1309  as  set  forth  below:                                 government  that  distributes  such                        ^        which  Federal  financial 

assistance  and  each  such  department  or      '"^"'y  '■"     ""-"    j    ,  •    ...              r 
PART  1 302-NONDISCRIMINATION  IN       agency  (and  each  other  State  or  local           assistance  is  extended,  m  the  case  of 
FEDERALLY  ASSISTED  PROGRAMS         government  entity)  to  which  the                   ^ny  other  corporation,  partnership. 
OF  TVA    EFFECTUATION  OF  TITLE  VI      assistance  is  extended,  in  the  case  of          pnvate  organizaUon,  or  sole 
OF  THE  CIVIL  RIGHTS  ACT  OF  1 964          assistance  to  a  State  or  local                         propnetorship;  or 

..  Tu        »u     '^      *  f      t        -.1000      government;                                                     (4)  Any  other  entity  which  is 

1  The  authonty  ci  a  ion  for  part  1302         (2)(i)  A  college,  university,  or  other         established  by  two  or  more  of  the 
continues  to  reaa  as  loiiows.                        postsecondary  institution,  or  a  public         entities  described  in  paragraph  (e)(1). 

Authority:  TVA  Act,  48  Stat.  58  (1933).  as       system  of  higher  education;  or                      (2)  or  (3)  of  this  section 
amended,  16  U.S.C.  831-831dd,  and  sec.  602         (ii)  A  local  educational  agency  (as                                  ,,    ,    ,        !■          , 
of  the  Civil  Rights  Act  of  1964.  78  Stat.  252.        defined  in  section  8801  of  title  20).                  3.  In  the  table  below,  for  each  section 
42  U.S.C.  2000d-l.                                          system  of  vocational  education,  or  other     indicated  in  die  left  column,  remove  the 

2.  Section  1302.3  is  amended  by               school  system;                                                ^ext  shown  in  the  middle  column  and 
adding  a  new  paragraph  (e)  to  read  as             (3)(i)  An  entire  corporation,                     add  the  text  shown  in  the  right  column: 
follows:                                                         partnership,  or  other  private 

Section 

Remove 

Add 

1302.2,  introductory  text,  first  sentence  

1302.2,  introductory  text,  second  sentence  

1302  2(b)     

program  in  which 

programs 

under  any  such  program 

under  any  such  program 

a  program 

such  program 

programs 

under  any  program  or  activity 

in  the  program 

through  a  program  of 

under  a  program  of 

program 

of  any  program  under 

program  under  which 

program 

program 

programs 

under  the  program  involved 
assistance  will 
under  such  program 
under  such  program 

program  for  which 

types  of  Federal  financial  assistance 

1302  2(c)           

1302  2  concluding  text  first  sentence 

a  type  of  Federal  financial  assistance 

1302  2  concluding  text  first  sentence 

a  program 

1302.2,  concluding  text,  last  sentence 

1302  4(b)(1)  introductory  text  

types  of  Federal  financial  assistance 

1302  5(a)  last  sentence 

1302.5(b),  first  sentence  

1302  5(b)  second  sentence ".. 

with 
with 

1302.5(b),  third  sentence  

1302.6(b),  last  sentence 

1302.6(d)  

1302  7(b)(3)(ii)              

statute 

in 

program  for  which 

progranu 

1302  7(c)(3)(ii)(B)              .' 

programs 

1302.9(e),  first  sentence  

1302 10(f)                        

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

1302  10(f)  .'. 

assistance  to  which  this  regulation  applies  will 

1302  10(f)    

1302.12(a),  introductory  text,  first  sentence 

1 
PART  1307— NONDISCRIMINATION 
WITH  RESPECT  TO  HANDICAP 

4.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  TVA  Act.  48  Stat.  58  (1933)  as 
amended,  16  U.S.C.'831-831dd  (1976)  and 
sec.  504  of  the  Rehabilitation  Act  of  1973. 
Pub.  L.  93-112,  as  amended,  29  U.S.C.  794 
(1976;  Supp.  II  1978). 

5.  Section  1307.1  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§1307.1     Definitions. 

***** 

(k)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  {k)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 

agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20). 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
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organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

.(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 

Section 

1307.3,  first  sentence 

1307.3,  first  sentence 

1307.3,  first  sentence  

1307.4(b)(1),  introductory  text 

1307.4(b)(1)(i) 

1307.4(b)(1)(ii)  

1307.4(b)(1)(iii)  „ 

1307.4(b)(1)(iv)  

1307.4(b)(1)(v)  

1307.4(b)(1)(vi)  

1307.4(b)(1)(vii)  

1307.4(b)(2)  

1307.4(b)(2) 

1307.4(b)(3)(ii)  

1307.4(b)(4)  

1307.4(b)(4)(i) 

1307.4(c)  

1307.4(c)   

1307.4(d),  first  sentence 

1307.4(d),  last  sentence 

1307  5(c)(8)  

1307.5(c)(8)  

1307.5(d)  

1307.5(e)(2)(i) 

1307.6(a)  

1307.6(b)(1),  third  sentence 

1307.6(b)(1),  last  sentence  

1307.6(b)(2),  introductory  text,  second  sentence 

1307.6(c),  second  sentence  

1307.6(c),  fourth  sentence  

1307.6(d)(1)  

1307.7(a),  last  sentence 

1307.7(b),  first  sentence  

1307.7(b).  second  sentence 

1307.7(b),  third  sentence  

1307.8(b),  last  sentence 

1307.8(d)  

1307.10(c),  last  sentence 

1307.11(e)  first  sentence  

1307.12(f)  

1307.12(f)  

1307.12(0  

1307.13(a)(2)  

1307.13(b),  first  sentence  


private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (k){l), 
(2),  or  (3)  of  this  section. 

6.  The  heading  of  §  1307.4  is  revised 
to  read  as  follows: 

§1307.4    Discrimination  prohibited. 

***** 

7.  Section  1307.6  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (b)(1)  to  read 
as  follows: 


Remove 


program  in  which 
under  any  program 
under  any  such  program 
under  any  program 
program 
program 
program 
program 
program 
program 
program 
program 
activities 
program 
program, 
program 

the  benefits  of  a  program 
from  a  program 
programs  and  activities 
programs 
social 
programs 

apprenticeship  programs 
programs 
program 
program 

programs  or  activities 

mal<e  covered  programs  or  activities  in  exist- 
ing facilities  recipient  accessible 
program 
program 
program 
in  the  program 
through  a  program  of 
under  a  program  of 
program 

of  any  program  under 
program  under  which 
program 
programs 


under  the  program  involved 

assistance  will 

under  such  program 

program 

programs 


§1307.6    Accessibility. 


(b) 


(1)  Each  program  or  activity  subject  to 
this  part  shall  be  operated  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  and  usable  by 
qualified  handicapped  persons.  *   *   * 
***** 

8.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  colimm  and 
add  the  text  shown  in  the  right  column: 


Add 


program  or  activity  for  which 


program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
aid,  t)enefits,  or  services 
program  or  activity 
program  or  activity, 
program  or  activity 
aid,  benefits,  or  services 
from  aid.  benefits,  or  services 
programs  or  activities 
aid,  benefits,  or  services 
those  that  are  social 

apprenticeships 
programs  or  activities 
program  or  activity 

aid,  benefits,  or  services 

comply  with  paragraph  (b)(1)  of  this  section 


program  or  activity 

with 

with 

statute 

in 

program  or  activity  for  which 

program  or  activity 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 

program  or  activity 
programs  or  activities 


PART  1309— NONDISCRIMINATION 
WITH  RESPECT  TO  AGE 

9.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 


Authority:  TVA  Act  of  1933,  48  Stat.  58 
(1933),  as  amended,  16  U.S.C.  831-831dd 
(1976),  and  sec.  304  of  the  Age 
Discrimination  Act  of  1975,  89  Stat.  729 
(1975),  as  amended,  42  U.S.C.  6103  (1976). 


10.  Section  1309.1  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§  1309.1     What  are  the  defined  terms  in  this 
part  and  what  do  they  mean? 
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(m)  Program  or  activity  means  all  of            (ii)  A  local  educational  agency  (as            any  other  corporation,  partnership, 
the  operations  of  any  entity  described  in     defined  in  section  8801  of  title  20),              private  organization,  or  sole 
paragraphs  (m)(l)  through  (4)  of  this           system  of  vocational  education,  or  other     proprietorship;  or 
section  any  part  of  which  is  extended         school  system;                                                    j^j  ^    ^^^^  ^^^^j^  ^^-^^  j^ 
Federal  financial  assistance:                             (3)(i)  An  entire  corporation.                       pstahlished  hv  two  nr  morP  of  the 

(l)(i)  A  department  agency,  special         partnership,  or  other  private                          Ss  deleted  in  P^^^^^^ 
purpose  district,  or  other                               organization,  or  an  entire  sole                       7„,       ,„,    r '/        »"  f«"<»6'°F"  u"n^;. 
instrumentality  of  a  State  or  of  a  local         proprietorship-                                           ^2).  or  (3)  of  this  secUon. 
government;  or                                                   (A)  If  assistance  is  extended  to  such             11.  The  heading  for  §  1309.4  is  revised 

(ii)  The  entity  of  such  State  or  local         corporation,  partnership,  private                 to  read  as  follows: 
government  that  distributes  such                 organization,  or  sole  proprietorship  as  a 

assistance  and  each  such  department  or      whole;  or                                                         §  1 309.4    What  programs  or  activities  are 
agency  (and  each  other  State  or  local              (B)  Which  is  principally  engaged  in         covered  by  the  Act  and  this  part? 
government  entity)  to  which  the                   the  business  of  providing  education,            ***** 
assistance  is  extended,  in  the  case  of           health  care,  housing,  social  services,  or          ^2.  In  the  table  below,  for  each  section 
assistance  to  a  State  or  local                         parks  and  recreation;  or                               indicated  in  the  left  column,  remove  the 
g7«^/nt;                                                     (ii)  The  enure  plant  or  other                     text  shown  in  the  middle  column  and 

(2)(i)  A  college,  university,  or  o^er         comparable,  geo^aphically  separate                                               ^^  ^^  ^^^^^. 
postsecondary  institution,  or  a  public          faculty  to  which  Federal  financial                                                              *^ 
system  of  higher  education;  or                     assistance  is  extended,  in  the  case  of 

Section 

Remove 

Add 

1309  2  last  sentence  

programs  and  activities 

in  the  program 

under  a  program  of 

program 

programs  and  activities 

of  any  program  under 

program  under  which 

program 

program 

program 

the  TVA  program 

program  or  activity 

programs 

under  the  program  involved 
assistance  will 

under  such  program 
program 

programs  or  activities 

1309  9(a)  last  sentence 

1309  9(b)  second  sentence     

with 

1309  9(b)  third  sentence  

statute 

1309.10(a),  first  sentence  

1309.12(a),  last  sentence 

1309.12(c)  

1309.14(a),  third  sentence  

1309.14(d)(2),  last  sentence  

1309.15(b),  first  sentence  

139  15(c)(2)  first  sentence  

programs  or  activities 

in 

program  or  activity  for  which 

program 
the  program 

1309.16,  last  sentence 

1309.17(e),  first  sentence  

1309  17(f)(3)  

Federal  financial  assistance 

Federal  statutes,  authorities,  of  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

1309  17(f)  3)  

assistance  to  which  this  regulations  applies 

1309  17(f)(3)  

will 

130918(c)  

program  or  activity 

Dated:  August  30,  2000. 
Franklin  E.  Alford, 

Manager,  Supplier  and  Diverse  Business 
Relations,  Tennessee  Valley  Authority. 

DEPARTMENT  OF  STAT  E 
22  CFR  Chapter  1 

RIN1400-AB17 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Department  of  State 
proposes  to  amend  22  CFR  chapter  1, 
parts  141  through  143  as  set  forth  below: 

PART  141— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF  STATE- 
EFFECTUATION  OF  TITLE  VI  OF  THE 
CIVIL  RIGHTS  ACT  OF  1964 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252.  sec.  4,  63 
Stat.  Ill,  as  amended:  42  U.S.C.  2000d-l,  22 
U.S.C.  2658. 

2.  Section  141.3  is  amended  by 
revising  the  heading  of  paragraph  (c)  to 
read  as  follows: 

§141.3    Discrimination  prohibited. 

***** 

(c)  Special  benefits.  *  *  * 

***** 

3.  Section  141.4  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  1 41 .4    Assurances  required. 

***** 

(b)  *   *   *  (2)  The  assurance  required 
with  respect  to  an  institution  of  higher 
education,  or  any  other  institution, 
insofar  as  the  assurance  relates  to  the 
institution's  practices  with  respect  to 
admission  or  other  treatment  of 
individuals  as  students,  or  clients  of  the 
institution  or  to  the  opportunity  to 
participate  in  the  provision  of  services 
or  other  benefits  to  such  individuals, 

shall  be  applicable  to  the  entire 
institution. 

***** 

4.  Section  141.12  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§141.12    Definitions. 

***** 

(f)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (f)(1) 
through  (4)  of  this  section,  any  part  of 
which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

76484 


Federal  Register / Vol.  65.  No.  235 /Wednesday.  December  6,  2000 / Proposed  Rules 


Federal  Register /Vol.  65,  No.  235  /  Wednesday,  December  6,  2000  /  Proposed  Rules  76485 


(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or  (ii)  A 
local  educational  agency  (as  defined  in 
section  8801  of  title  20),  system  of 
vocational  education,  or  other  school 
system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 


Section 


141.2,  first  sentence  

141.2,  second  sentence  

141.2(b)  

141.2(c)  

141.2,  penultimate  

141.2,  penultimate  

141.3(b)(1),  introductory  text 

141.3(c)  

141.4(a)(1),  first  sentence  .... 
141.4(a)(2),  third  sentence  ... 
141.4(a)(3),  first  sentence  .... 
141.4(a)(3),  first  sentence  .... 

141.4(b)(1)  

141.5(b),  last  sentence 

141.5(d)  

141.8(e),  first  sentence  


141.9(f)  .. 

141.9(f)  .. 

141.9(f)  .. 

141.12(c) 

141.12(g) 

141.12(g) 

141.12(h) 


PART  142— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

7.  The  heading  for  part  142  is  revised 
to  read  as  set  forth  above. 

8.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

9.  Section  142.3  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§142.3    Definitions. 

***** 

(m)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (m)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or  (ii)  The  entity  of  such 
State  or  local  government  that 


organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  finemcial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (f)(1), 
(2),  or  (3)  of  this  section. 


Appendix  A  to  Part  141     (Amended] 

5.  The  heading  for  appendix  A  to  part 
141  is  amended  by  removing  the  words 
"Grants  and  Activities"  and  adding,  in 
their  place,  the  words  "Federal 
Financial  Assistance". 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  colimrm  and 
add  the  text  shown  in  the  right  column: 


Remove 


federally-assisted  programs  and  activities. 

under  any  such  program 

under  any  such  program 

under  any  such  program 

program  or  activity 

such  program 

under  any  program 

the  tDenefits  of  a  program 

to  carry  out  a  program 

a  program  of 

for  each  program, 

in  the  program 

a  student  loan  program 

of  any  program  under 

program  under  which 

programs 


under  the  program  involved 

assistance  will 

under  such  program 

the  program  extending 

for  any  program, 

under  any  such  program 

for  the  purpose  of  carrying  out  a  program 


Add 


distributes  such  assistance  and  each 
such  department  or  agency  (and  each 
other  State  or  local  government  entity) 
to  which  the  assistance  is  extended,  in 
the  case  of  assistance  to  a  State  or  local 
government; 

{2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20). 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 


types  of  Federal  financial  assistance 


type  of  Federal  financial  assistance 
a  program  sentence 

benefits 


student  loans 

in 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  {m)(l), 
(2),  or  (3)  of  this  section. 

10.  Section  142.4  is  amended  by 
revising  the  heading  of  paragraph  (c)  to 
read  as  follows: 

§142.4    Discrimination  prohibited. 


(c)  Aid,  benefits,  or  services  limited  by 
Federal  law.  *   *   * 


11.  The  heading  for  subpart  C  is 
revised  to  read  as  follows: 


Subpart  C — Accessibility 

12.  Section  142.16  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

§142.16    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which. this  part  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 

Section 

142.2,  introductory  text,  first  sentence 

142.2,  introductory  text,  first  sentence  

1 42.2,  introductory  text,  second  sentence  ... 

142.2(b)  

142.2(c)  

142.2(d),  last  sentence 

142.4(a)  

142.4(b)(1)(v) 

142.4(b)(3)  

142.4(b)(4)(il)  

142  4(b)(5)(i) 

142.4(b)(6)  

142.4(c) 

142.4(d)  

142.4(e)  

142.5(a),  first  sentence  

142.5(a),  first  sentence  

142.6(a)(3)(i) 

142.6(a)(3)(il)  

142.8(a),  second  sentence 

142.11(a)(3),  last  sentence  

142.11(b)(8)  

142.11(b)(8)  

142.12(a)  

142.12(c).  introductory  text  

142.12(C)(1)  

142.16(b),  last  sentence 

142.16(d)(3)  

142.41  

142.41  

142.43(a)  

142.43(b)  

142.43(d)   

142.44(a),  second  sentence 

142.44(c)   

142.44(d)(1)  : 

142.47(a)(1).  first  sentence  

142.61  

142.61  


readily  accessible  to  and  usable  by 
handicapped  persons.  *  *  * 

*        *        *        *        * 

Appendix  to  Part  142     [Amended] 

13.  The  heading  for  appendix  A  to 
part  142  is  amended  by  removing  the 
words  "Grants  and  Activities"  and 
adding,  in  their  place,  the  words 
"Federal  Financial  Assistance". 


14.  The  introductory  text  for  appendix 
A  to  part  142  is  amended  by  removing 
the  words  "Programs  of  and  adding,  in 
their  place,  the  words  "Types  of 
Federal". 

15.  In  the  table  below,  for  each  section 
indicated  in  the  left  colmnn,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


all  programs 

federally-assisted  programs  and  activities 

under  any  such  program 

under  any  such  program 

under  any  such  program 

program 

or  Isenefits  from 

recipients  program 

programs  or  activities 

program 

or  benefits  from 

or  tjenefiting  from 

the  benefits  of  a  program 

programs  and  activities 

programs  and  activities 

for  a  program  or  activity 

program  will 

program 

program 

programs  and  activities 

apprenticeship  programs 

social 

programs 

program 

program 

program 

offer  programs  and  activities  to 

program  accessibility 

programs  and  activities 
or  benefit  from 
program  or  activity 
programs  activities 
programs  and  activities 
program  of 
in  its  program 

under  the  education  program  or  activity  oper- 
ated by  the  recipient 
programs  and  activities  ..^ 

programs  and  activities 
or  benefit  from 


Add 


all  programs  or  activities 

types  of  Federal  financial  assistance 


Federal  financial  assistance 

recipient's  program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


aid,  benefits,  or  services 
programs  or  activities 
programs  or  activities 

program  or  activity  will 
program  or  activity 
program  or  activity 
programs  or  activities 
apprenticeships 
those  that  are  social 

program  or  activity 
program  or  activity 
program  or  activity 
serve 

accessibility  under  paragraph  (a)  of  this  sec- 
tion 
programs  or  activities 

aid,  benefits,  or  services 
programs  or  activities 
programs  or  activities 


aid,  benefits,  or  services 
programs  or  activities 


PART  143— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE 

16.  The  authority  citation  for  part  143 
is  revised  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
as  amended  (42  U.S.C.  6101  et  seq.):  22 
U.S.C.  2658;  45  CFR  part  90. 

17.  The  heading  of  §  143.2  is  revised 
to  read  as  follows: 

§  1 43.2    To  what  programs  or  activities  do 
these  regulations  apply? 


18.  Section  143.3  is  amended  by 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  paragraphs  (b)(3)  and  (b)(4)  and 
adding  a  new  paragraph  {b){2)  to  read  as 
follows: 

§143.3    Definitions. 

***** 

(b)*   *   * 

(2)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (b)(2){i)  and  (iv)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(i)(A)  A  department,  agency,  special 
purpose  district,  or  other 


instrumentality  of  a  State  or  of  a  local 
government;  or 

(B)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

{ii)(A)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(B)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
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system  of  vocational  education,  or  other 
school  system; 

(iii)(A)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(1)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(2)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  socicd  services,  or 
parks  and  recreation;  or 

(B)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  w^hich  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(iv)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


Section 


143.1,  last  sentence  

143.2  

143.21  

143.34(a)(2),  last  sentence 
143.36(c)(2),  first  sentence 
143.39(b)(2)  


Dated:  August  24,  2000. 
Bonnie  Cohen, 

Under  Secretary  of  State  for  Management. 

AGENCY  FOR  irfTERNATIONAL 
DEVELOPMENT 

22  CFR  Chapter  II 

RIN0412-AA45 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  AID  proposes  to  amend  22 
CFR  chapter  11,  parts  209,  217,  and  218, 
as  set  forth  below: 

PART  209— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  THE  AGENCY  FOR 
INTERNATIONAL  DEVELOPMENT- 
EFFECTUATION  OF  TITLE  VI  OF  THE 
CIVIL  RIGHTS  ACT  OF  1964 

1.  The  authority  citation  for  part  209 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252,  and  sec. 
621,  Foreign  Assistance  Act  of  1961,  75  Stat. 
445;  22  U.S.C.  2402. 

2.  Section  209.3  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§209.3    Definitions. 

***** 

(g)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (g)(1) 


entities  described  in  paragraph  {b)(2)(i), 
(ii),  or  (iii)  of  this  section. 


Appendix  A  to  Part  143    [Amended] 

19.  The  heading  for  appendix  A  to 
part  143  is  amended  by  removing  the 
word  "Programs"  and  adding,  in  its 
place,  the  words  "Federal  Financial 
Assistance". 

20.  The  undesignated  center  heading 
in  appendix  A  to  part  143  is  amended 
by  removing  the  words  "Programs  of 
and  adding,  in  their  place,  the  words 
"Types  of  Federal". 

Appendix  B  to  Part  143     [Amended] 

21.  The  heading  for  appendix  B  to 
part  143  is  amended  by  removing  the 
word  "Programs"  and  adding,  in  its 
place,  the  words  "Federal  Financial 
Assistance". 


22.  The  undesignated  center  heading 
in  appendix  B  to  part  143  is  amended 
by  removing  the  words  "Programs  of 
and  adding,  in  their  place,  the  words 
"Types  of  Federal". 

Appendix  C  to  Part  143     [Amended] 

23.  The  heading  for  appendix  C  to 
part  143  is  amended  by  removing  the 
word  "Programs"  and  adding,  in  its 
place,  the  words  "Federal  Financial 
Assistance". 

24.  The  imdesignated  center  heading 
in  appendix  C  to  part  143  is  amended 
by  removing  the  words  "Program  of 
and  adding,  in  their  place,  the  words 
"Types  of  Federal". 

25.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  coliunn  and 
add  the  text  shown  in  the  right  coliunn: 


Remove 


programs  and  activities 

or  benefits  from 

programs  and  activities 

program 

Federal 

program  or  activity 


Add 


programs  or  last  activities 
programs  or  activities 

Federal  financial  assistance 


through  (4)  of  this  section,  any  part  of 
which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnunentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
system  of  vocational  education,  or  other 
school  system; 

{3){i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  socicil  services,  or 
parks  and  recreation;  or 


(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (g)(1), 
(2),  or  (3)  of  this  section. 
***** 

3.  Section  209.5  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  209.5    Assurance  required. 

***** 

(b)  *  *   * 

(2)  The  assuTcmce  required  with 
respect  to  an  institution  of  higher 
education  or  any  other  institution, 
insofar  as  the  assiu-ance  relates  to  the 
institution's  practices  with  respect  to 
admission  or  other  treatment  of 
individuals  as  students  or  clients  of  the 
institution  or  to  the  opportunity  to 
participate  in  the  provision  of  services 
or  other  benefits  to  such  individuals, 
shall  be  applicable  to  the  entire 
institution. 

4.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 
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Section 

Remove 

Add 

209  2  first  sentence  

federally  assisted  programs  arxj  activities 

under  any  such  program 

under  any  such  program 

under  any  such  program 

program 

for  the  purpose  of  carrying  out  a  program 

tor  any  program, 

under  any  such  program 

under  any  program 

to  carry  out  a  program 

except  a  program 

for  each  program 

in  the  program 

through  a  program  of 

under  a  program  of 

program 

for  a  student  assistance  program 

of  any  program  under 

under 

programs 

under  the  program  involved 
assistance  will 
under  such  program 
under  such  program 
programs 

209  2  second  sentence  

209  2(b)  

209  2(c)  

209.2,  last  sentence  

209  3(f)               

Federal  financial  assistance 

209.3(h)  

209  3(h) 

209  4(b)(1)  introductory  text 

~ 

209  5(a)(1)  first  sentence 

209.5(a)(1),  first  sentence  

209  5(a)(1)  fifth  sentence  

except  an  application 

209  5(a)(1),  fifth  sentence  

. 

209.5(a)(2),  first  sentence  

209.5(a)(2),  second  sentence  

209  5(a)(2),  third  sentence 

209.5(b)(1) 

209.6(b),  last  sentence 

209  6(d)                       

witti 

witti 

statute 

for  student  assistance 

in 

for 

209.9(e),  first  sentence  

209  10(e)  

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

209  10(e)  

assistance  to  which  this  regulation  applies  will 

209 10(e)                              

209  12(a)  first  sentence 

209.13 

Federal  financial  assistance 

PART  21 7— NONDISCRIMINATION  ON       assistance  is  extended,  in  the  case  of           entities  described  in  paragraph  (1)(1). 
THE  BASIS  OF  HANDICAP  IN                      assistance  to  a  State  or  local                          (2),  or  (3)  of  this  section. 
PROGRAMS  OR  ACTIVITIES                       government;                                                        8.  Section  217.4  is  amended  by 
RECEIVING  FEDERAL  FINANCIAL                 (2)(i)  A  college,  university,  or  other          revising  the  heading  of  paragraph  (c)  to 
ASSISTANCE                                                 postsecondary  institution,  or  a  public          read  as  follows: 

5.  The  heading  for  part  217  is  revised       system  of  higher  education;  or                                    Discrimination  prohibited. 

to  read  as  set  forth  above.                             A^t^A^ntr^Z^^^^^^                           ***** 

6.  The  authority  citation  for  part  2 1 7        ^^^^^^  ^f  ««^tion  8801  of  title  20) , 

continues  to  read  as  follows:                        system  of  vocational  education,  or  other     ^J^^^°;,f  "5^*;      '^"^'^^^  ''""'^^  ""^ 

school  system;                                                reaerai  law. 
Authority:  29  U.S.C.  794,  unless  otherwise          /oun  An  ontim  r-nmriratlnn 
noted                                                                 (3)(i)  An  entire  corporation.                      Subpart  C  of  Part  217    [Amended] 

partnership,  or  other  private 

7.  Section  217.3  is  amended  by                 organization,  or  an  entire  sole                          9.  The  heading  for  subpart  C  is 
adding  a  new  paragraph  (1)  to  read  as           proprietorship—                                             amended  by  removing  the  word 
follows:                                                               (A)  If  assistance  is  extended  to  such         "Program". 

§217  3    Definitions                                          corporation,  partnership,  private                      10.  Section  217.22  is  amended  bv 
,       \         ^         ,'       »                                  organization,  or  sole  proprietorship  as  a      revising  the  heading  and  first  sentence 

(1)  Program  or  activity  means  all  of  the     ^^°!^=  °/.  ,  .       .     .     „               ^  .           °^  paragraph  (a)  to  read  as  follows: 
operations  of  any  entity  described  in              (B)  Which  is  pnncipally  engaged  in 

narapranh<!ninHhrmiehf4)ofthis                 the  business  of  providing  education,              S^"-"     "isung  lac  ■  n»» 
se^t'fn  ^iiv  dS  S^^hich t   extended         ^^^^^  ^are.  housing,  social  services,  or           (a)  Accessibility.  A  recipient  shall 
FedeS  fiSS  assTtS^e                         P^^'  ^d  recreation;  or                               operate  each  program  or  activity  to 
"^fl  W  ^d^pieTaTency.  special            (ii)  The  entire  plant  or  other                     which  this  part  appUes  so  that  when 
purpose  district,  or  otiier                             comparable,  geographically  separate           each  part  is  viewed  in  its  entirety 
instrumentality  of  a  State  or  of  a  local         facility  to  which  Federal  financial               readily  accessible  to  handicapped 
government;  or                                               assistance  is  extended,  in  the  case  of           persons. 

(ii)  The  entity  of  such  State  or  local         any  other  corporation,  partnership,              ***** 
government  that  distributes  such                 private  organization,  or  sole                            11.  In  the  table  below,  for  each  section 
assistance  and  each  such  department  or      proprietorship;  or                                         indicated  in  the  left  column,  remove  the 
agency  (and  each  other  State  or  local              (4)  Any  other  entity  which  is                    text  shown  in  the  middle  column  and 
government  entity)  to  which  the                   estabfished  by  two  or  more  of  the                 add  the  text  shown  in  the  right  column: 

Section 

Remove 

Add 

217.2,  first  sentence 

217.2,  first  sentence  

217  2  second  sentence  

programs  carried 

federally  assisted  programs  and  activities 

under  any  such  program 

under  any  such  program 

under  any  such  program 

program 

programs  or  activities  carried 
types  of  Federal  financial  assistance 

217  2(W     

217  2(c)                    

217.2,  last  sentence  

■ 

Federal  Tinancial  assistance 
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Section 

217.4(a)  

217.4(b)(1)(v) 

217.4(b)(3)  

217.4(b)(4)(ii)  

217.4(b)(5)(i) 

217.4(b)(6)  

217.4(c)   

217.4(c)  

217.5(a),  first  sentence  

217.5(a),  first  sentence  

217.6(a)(3)(i) 

217.6(a)(3)(ii)  

217.6(a)(3)(iii)  

217.8(a),  second  sentence  . 
217.11(a)(3),  last  sentence 

217.11(b)(8) 

217.11(b)(8)  

217.12(a)  

217.12(c),  introductory  text 

217.12(c)(1)  

217.14(b)    

217.22(b),  last  sentence 

217.22(d)(3)  

217.41  

217.41  

217.43(a)  

217.43(d)  

217.44(a),  second  sentence 

217.44(c)  

217.44(d)(1)  

217.47(a)(1),  first  sentence  . 


PART  218— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE 

12.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
as  amended,  42  U.S.C.  6101  et  seq.;  45  CFR 
part  90;  22  U.S.C.  2658.  unless  otherwise 
noted. 

13.  The  heading  for  §  218.02  is  revised 
to  read  as  follows: 

§  21 8.02    To  what  programs  or  activities  do 
these  regulations  apply? 

***** 

14.  Section  218.03  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

§218.03    Definitions. 

***** 

(b)*   *  * 

(4)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  any  part  of  which  is  extended 
Federal  Bnancial  assistance: 

(i)(A)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 


Remove 


or  benefits  from 
program 

programs  or  activities 
program 
or  benefits  from 
or  benefiting  from 
the  Ijenefits  of  a  program 
from  a  program 
for  a  program  or  activity 
the  program 
program 
program 
program 

programs  and  activities 
apprenticeship  programs 
social 
programs 
program 
program 
program 
programs 

offer  programs  and  activities  to 
program  accessibility 
programs  and  activities 
or  benefit  from 
program  or  activity 
programs  and  activities 
program  of 
in  its  program 

under  the  education  program  or  activity  oper- 
ated by  the  recipient 
programs  and  activities 


Add 


program  or  activity 
aid,  benefits,  or  service 
program  or  activity 


aid,  benefits,  or  services 
from  aid,  t)enefits,  or  services 

the  program  or  activity 

program  or  activity 

program  or  activity 

program  or  activity 

programs  or  activities 

apprenticeships 

those  that  are  social  or  recreational 

program  or  activity 

program  or  activity 

program  or  activity 

program 

serve 

accessibility  under  §21 7.22(a) 

programs  or  activities 

aid,  t>enefits,  or  services 
program  or  activity 


aid,  t>enefits,  or  services 


(B)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  depeirtment  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(ii)(A)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(B)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(iii)(A)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(J)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(2)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(B)  The  entire  plant  or  other 
compeirable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 


private  organization,  or  sole 
proprietorship;  or 

(iv)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (b)(4)(i), 
(ii),  or  (iii)  of  this  section. 

Appendices  A,  B,  and  C  to  Part  218 
lAmended] 

15.  The  headings  for  appendices  A,  B, 
and  C  to  part  218  are  amended  by 
removing  the  words  "Affected 
Programs"  and  adding,  in  their  place, 
the  words  "Types  of  Federal  Financial 
Assistance". 

16.  The  undesignated  center  headings 
immediately  following  the  headings  for 
appendices  A  and  B  to  part  218  are 
amended  by  removing  the  words 
"Programs  of  and  adding,  in  their 
place,  the  word  "Federal". 

1 7.  The  undesignated  center  heading 
immediately  following  the  heading  for 
Appendix  C  to  part  218  is  amended  by 
removing  the  words  "Program  of  and 
adding,  in  their  place,  the  word 
"Federal". 

18.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

218.01,  last  sentence  

218  02  

programs  and  activities 

or  benefits  from 

programs  and  activities 

program 

Federal 

program  or  activity 

programs  or  activities 

218.21  

218.34(a)(2),  last  sentence  

218  36(c)(2)     

program  or  activities 

218.39(b)(2)  :. 

Federal  financial  assistance 

Dated:  August  23,  2000. 

Jessalyn  L.  Pendarvis, 

Director,  Office  of  Equal  Opportunity 
Programs,  Agency  for  International 
Development 

DEPARTMENT  OF  JUSTICE 

28  CFR  Chapter  I 

[A.G.  Order  No.  2334-2000] 

RIN1190-AA49 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  DOJ  proposes  to  amend  28 
CFR  chapter  I,  part  42  as  set  forth  below: 

PART  42— NONDISCRIMINATION; 
EQUAL  EMPLOYMENT  OPPORTUNITY; 
POLICIES  AND  PROCEDURES 

Subpart  C — Nondiscrimination  in 
Federally  Assisted  Programs — 
Implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 1 

'See  also  28  CFR  5.  Guidelines  for 
enforcement  of  Title  VI,  Civil  Rights  Act. 

1.  The  authority  citation  for  subpart  C 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2000d— 2000d-7;  E.O. 
12250.  45  PR  72995,  3  CFR,  1980  Comp.,  p. 
298. 

2.  Section  42.102  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§42.102    Definitions. 

***** 

(d)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (d)(1) 
through  (4)  of  this  section,  any  part  of 
which  is  extended  Federal  financijd 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 


(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  imiversity,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (d)(1), 
(2),  or  (3)  of  this  section. 
***** 

3.  Section  42.104  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  42. 1 04    Discrimination  prohibited. 

***** 

(b)*  *  * 

(4)  For  the  purposes  of  this  section  the 
disposition,  services,  financial  aid,  or 
benefits  provided  imder  a  program 
receiving  Federal  financial  assistance 


shall  be  deemed  to  include  all  portions 
of  the  recipient's  program  or  activity, 
including  facilities,  equipment,  or 
property  provided  with  the  aid  of 
Federal  fiinancial  assistance. 
***** 

4.  Section  42.105  is  amended  by 
revising  paragraph  (b),  paragraph  (c)(2), 
and  the  heading  of  paragraph  (d)  to  read 
as  follows: 

§  42. 1 05    Assurance  required. 

***** 

(b)  Assurances  from  government 
agencies.  In  the  case  of  any  application 
from  any  department,  agency,  or  office 
of  any  State  or  local  government  for 
Federal  financial  assistance  for  any 
specified  purpose,  the  assurance 
required  by  this  section  shall  extend  to 
any  other  department,  agency,  or  office 
of  the  same  governmental  unit  if  the 
policies  of  such  other  department, 
agency,  or  office  will  substantially  affect 
the  project  for  which  Federal  financial 
assistance  is  requested. 

(c)*  *  * 

(2)  The  assurance  required  with 
respect  to  an  academic  institution, 
detention  or  correctional  facility,  or  any 
other  institution  or  facility,  insofar  as 
the  assurance  relates  to  the  institution's 
practices  with  respect  to  admission  or 
other  treatment  of  individuals  as 
students,  patients,  wards,  inmates, 
persons  subject  to  control,  or  clients  of 
the  institution  or  facility  or  to  the 
opportunity  to  participate  in  the 
provision  of  services,  disposition, 
treatment,  or  benefits  to  such 
individuals,  shall  be  applicable  to  the 
entire  institution  or  facility. 

(d)  Continuing  Federal  financial 
assistance.  *  *  * 
***** 

5.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 


42.102(f)  

42.102(f) 

42.102(g)  

42.103,  introductory  text,  second  sentence 

42.104(b)(1),  introductory  text  

42.105(a)(1),  first  sentence  

42.105(a)(1).  fourth  sentence 


Remove 


for  any  program, 

under  any  such  program 

for  the  purpose  of  carrying  out  a  program 

under  any  such  program 

under  any  program 

to  carry  out  a  program 

for  each  program 


Add 
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Section 

42.105(a)(1),  fourth  sentence  .. 

42.105(a)(2),  first  sentence  

42.105(a)(2),  second  sentence 

42.105(a)(2),  last  sentence  

42.105(d),  introductory  text  

42.106(b),  last  sentence 

42.106(d)  

42.109(e),  first  sentence  

42.110(f)  

42.110(f)  

42.110(0  


Remove 


in  the  program 

through  a  program  of 

under  a  program  of 

program 

administering  a  program  which  receives 

of  any  program  under 

program  under  which 

programs 


under  the  program  involved 
assistance  will 
under  such  program 


Add 


with 

with 

statute 

applying  for 

in 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


6.  The  heading  for  subpart  G  is 
revised  to  read  as  follows: 

Subpart  G — Nondiscrimination  Based 
on  Handicap  in  Federally  Assisted 
Programs  or  Activities — Implementa- 
tion of  Section  504  of  the 
Rehabilitation  Act  of  1973 

7.  The  authority  citation  for  subpart  G 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 
510;  29  U.S.C.  706.  794;  E.O.  12250. 

§42.520    [Amended] 

8.  The  undesignated  center  heading 
immediately  preceding  §  42.520  is 
amended  by  removing  the  word 
"Program." 

9.  Section  42.521  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  foUows: 

§42.521     Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which  this  subpart  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  and  usable  by 
handicapped  persons.  *  *  * 
***** 

10.  Section  42.540  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 


§42.540    Definitions. 

***** 

(h)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (h)  (1)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l){i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  titie  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 


organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (h)(1), 
(2),  or  (3)  of  this  section. 


Appendix  A  to  Subpart  6  of  Part  42 
[Amended] 

1 1 .  The  Note  in  appendix  A  to  subpart 
G  is  amended  by  removing  the  word 
"program"  and  adding,  in  its  place,  the 
words  "program  or  activity." 

12.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  showm  in  the  middle  colimin  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

42.501  

program 

program 

or  benefiting  from 

program 

program 

or  benefiting  from 

program 

program 

program 

program 

program 

program 

program 

program 

program 

a  program 

any  program 

program 

programs 

program  or  activity 
program  or  activity 

42.502,  first  sentence 

42.502,  first  sentence 

42.502,  last  sentence  

program  or  activity 
program  or  activity 

42.503(a)  

42.503(a)  

42.503(b)(1),  introductory  text 

42.503(b)(1)(i) 

program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
aid,  benefits,  or  services 
program  or  activity 
program  or  activity 
aid,  t»enefits,  or  services 
any  program  or  activity 
entity 
aid,  benefits,  or  services 

42.503(b)(1)(ii)  ...: 

42.503(b)(1)(iv)  

42.503(b)(1  )(vi)  

42.503(b)(2)  

42.503(b)(2)  

42.503(b)(3)  

42.503(b)(4)  

42.503(b)(5)  

42.503(b)(5)  

42.503(b)(6)  

42.503(c)  

Section 


42.503(d)  

42.503(f),  first  sentence  

42.504(a),  first  sentence  

42.504(a),  second  sentence  .... 
42.504(a),  second  sentence  .... 

42.504(b)  

42.505(a).  last  sentence 

42.505(b)  

42.505(f)(1),  second  sentence 

42.510(a)(1)  

42.510(a)(1)  

42.510(a)(2)  

42.510(a)(3),  last  sentence  

42.510(b)(7)  

42.510(b)(7)  

42.511(a)  

42.511(c),  introductory  text  

42.511(c)(1)  

42.520 

42.521(b),  first  sentence  


42.521(b),  last  sentence 
42.521(b),  last  sentence 

42.521(d)(1)  

42.521(d)(3)  

42.530(a),  first  sentence 

42.530(b)  

42.530(C)   

42.540(i),  first  sentence  . 


Remove 


programs 
program 
program 

for  each  of  its  assistance  programs 
program 
program 
program 
program 
programs 
program 

or  t)enefiting  from 
program 

apprenticeship  programs 
social 
programs 
program 
program 
program 
program 

in  malting  its  program  accessit>le  to  its  pro- 
gram accessible 
offer  programs  to 

to  otJtain  the  full  tjenefits  of  the  program 
program 

program  accessibility 
programs 
programs 
programs 
programs  programs  or 


13.  The  heading  for  subpart  I  is 
revised  to  read  as  follows: 

Subpart  I — Nondiscrimination  on  the 
Basis  of  Age  in  Federally  Assisted 
Programs  or  Activities;  Implementation 
of  the  Age  Discrimination  Act  of  1975 

14.  The  authority  citation  for  subpart 
I  continues  to  read  as  follows: 

Authority:  42  U.S.C.  6103(a)(4);  45  CFR 
part  90. 

15.  Section  42.702  is  amended  by 
revising  the  definition  of  "Program  or 
activity"  to  read  as  follows: 

§42.702     Definitions. 

***** 

Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (1)  through  (4)  of  this 
definition,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 


instnunentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 


Add 


programs  or  activities 
program  or  activity 
program  or  activity 

program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 
program  or  activity 

program  or  activity 
apprenticeships 
those  that  are  social 

program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
in  makirig  its  program  or  activity  accessible 

serve 

program  or  activity 
accessibility  under§  42.521  (a) 
programs  or  activities 
programs  or  activities 
programs  or  activities 
activities 


organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1),  (2), 
or  (3)  of  this  definition. 

***** 

16.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  colimin  and 
add  the  text  shown  in  the  right  colunm: 


Section 

Remove 

Add 

42.701(b)   

42.710(b),  last  sentence 

42.712(a)(2)  

42.712(b)(2)  

42.712(c)   

42.713(b),  last  sentence 

42.714 

42.720,  first  sentence 

42.724(b)  

programs 

program 

program 

program 

program 

program 

program 

program 

program 

programs  and  activities 

program 

programs 

programs  or  activities 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 
program  or  activity 
programs  or  activities 

42.725 

42.733(b)(1)(i)(A)  

42.733(b)(2),  last  sentence  
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42.733(b)(3),  last  sentence  

program 

program  or  activity 
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Dated:  October  31,  2000. 
Janet  Reno, 

Attorney  General. 

DEPARTMEhfT  OF  LABOR 

29  CFR  Subtitle  A 

RIN  1291-AA31 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  DOL  proposes  to  amend  29 
CFR  subtitle  A,  parts  31  and  32  as  set 
forth  below: 

PART  31— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF  LABOR- 
EFFECTUATION  OF  TITLE  VI  OF  THE 
CIVIL  RIGHTS  ACT  OF  1964 

1.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252;  42  U.S.C. 
501,  29  U.S.C.  49k.  5  U.S.C.  301. 

2.  Section  31.2  is  amended  by  revising 
paragraph  (g)  to  read  as  follows: 

§31.2    Definitions. 

***** 

(g)  The  terms  program  or  activity  and 
program  mean  ail  of  the  operations  of 
any  entity  described  in  paragraphs  (g)(1) 
through  (4)  of  this  section,  any  part  of 


which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 


(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  fijiancial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (g)(1), 
(2),  or  (3)  of  this  section. 
***** 

3.  Section  31.3  is  amended  by  revising 
the  heading  of  paragraph  (d)(1)  to  read 
as  follows: 

§31.3    General  standards. 

***** 

(d)*  *  * 

(1)  Employment  service.  *   *  * 
***** 

4.  Section  31.6  is  amended  by  revising 
the  heading  of  paragraph  (b)  to  read  as 
follows: 

§31.6    Assurances  required. 

*         *         *         *         * 

(b)  Continuing  Federal  financial 
assistance.  *   *   * 

5.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  colunm: 


Section 

Remove 

Add 

31.2(f)  

for  the  purpose  of  carrying  out  a  program 

for  any  program, 

under  any  such  program 

under  any  program 

programs  and  activities 

particular  program 

listed  program 

that  program 

other  programs  or  activities 

of  any  program  under 

under 

to  carry  out  a  program 

to  canv  out  such  program 

except  a  program 

Every  program 

for  each  program 

in  this  program 

under  a  program  of 

program  under 

to  carry  out  a  program  involving 

programs 

under  the  program  involved 
assistance  will 
under  such  program 
under  such  program 

31.2(h)  

31.2(h)  

31.3(b)(1),  introductory  text 

31.3(d),  introductory  text,  first  sentence 

31.3(d),  introductory  text  third  sentence  

31.3(d),  introductory  text,  last  sentence 

types  of  Federal  financial  assistance 
particular  type  of  Federal  financial  assistance 
listed  type  of  Federal  financial  assistance 
that  assistance 
programs  or  activities  receiving  other  types  of 

Federal  financial  assistance 
in 
for 

31.3(d),  introductory  text,  last  sentence 

31.3(d),  introductory  text,  last  sentence 

31.5(b),  last  sentence 

31.5(d)  

31.6(a)(1),  first  sentence  :.... 

31.6(a)(1),  first  sentence  

31.6(a)(1),  first  sentence  

31.6(a)(1),  second  sentence  

except  an  application 
Every  award 

31.6(a)(1),  sixth  sentence  

31.6(a)(1),  sixth  sentence  

31.6(a)(2),  second  sentence  „.... 

31.6(a)(2),  third  sentence  

31.6(b),  introductory  text  

with 

statute  under 

for 

31.9(e),  tirst  sentence  

31.10(e)  

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 

31.10(e)  

31.10(e)  

31.12(a),  first  sentence  

PART  32— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

6.  The  heading  for  part  32  is  revised 
to  read  as  set  forth  above. 

7.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  Sec.  504.  Rehabilitation  Act  of 
1973,  Pub.  L.  93-112,  87  Stat.  394  (29  U.S.C. 
794);  sec.  111(a),  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L.  93-516.  88 
Stat.  1619  (29  U.S.C.  706);  sees.  119  and  122 
of  the  Rehabilitation  Comprehensive  Services 
and  Developmental  Disabilities  Amendments 
of  1978,  Pub.  L.  95-602,  92  Stat.  2955; 
Executive  Order  11914,  41  PR  17871. 

8.  Section  32.2  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§32.2    Application. 

(a)  This  part  applies  to  each  recipient 
of  Federal  financial  assistance  from  the 
Department  of  Labor,  and  to  every 
program  or  activity  that  receives  such 
assistance. 
***** 

9.  Section  32.3  is  amended  by  adding, 
in  alphabetical  order,  a  definition  of 
Program  or  activity  to  read  as  follows: 

§  32.3    Definitions. 

***** 

Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (1)  through  (4)  of  this 
definition,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 


assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
"  assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1),  (2), 
or  (3)  of  this  definition. 
***** 

10.  Section  32.4  i^  amended  by 
revising  the  heading  of  paragraph  (c)  to 
read  as  follows: 

§32.4    Discrimination  prohibited. 

***** 

(c)  Aid,  benefits,  services,  or  training 
limited  by  Federal  law.  *   *   * 


11.  Section  32.5  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  32.5    Assurances  required. 

***** 

(d)  Interagency  agreements.  Where 
funds  are  granted  by  the  Department  to 
another  Federal  agency,  and  where  the 
grant  obligates  the  recipient  agency  to 
comply  with  the  rules  and  regulations  of 
the  Department  applicable  to  that  grant 
the  provisions  of  this  part  shall  apply  to 
programs  or  activities  operated  with 
such  funds. 

12.  The  beading  for  subpart  B  is 
revised  to  read  as  follows: 

Subpart  B — Employment  Practices  and 
Employment  Related  Training 
Participation 

13.  The  heading  for  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C — Accessibility 

14.  Section  32.27  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 

§32.27    Accessibility. 

(a)  Purpose.  A  recipient  shall  operate 
each  program  or  activity  to  which  this 
part  applies  so  that  when  each  part  is 
viewed  in  its  entirety  it  is  readily 
accessible  to  qualified  handicapped 
individuals.  *   *   * 


15.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  showTi  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 


32.1  _... 

32.1,  last  sentence  

32.3,  definition  of  Facility  

32.3,  definition  of  Qualified  handicapped  indi- 
vidual, p)aragraph  (b). 

32.3,  definition  of  Qualified  handicapped  indi- 
vidual, paragraph  (c). 

32.3,  definition  of  Qualified  handicapped  indi- 
vidual, paragraph  (c). 

32.3,  definition  of  Reasonable  accommodation. 
Introductory  text,  first  sentence. 

32.3,  definition  of  Reasonable  accommodation, 
introductory  text,  first  sentence. 

32.3,  definition  of  Reasonable  accommodation, 
introductory  text,  first  sentence. 

32.3,  definition  of  Reasonable  accommodation 
paragraph  (a). 

32.4(a)  

32.4(b)(1)(v) 

32.4(b)(2)  

324(b)(3)  

32.4(b)(4)(ii)  


Remove 


or  benefiting  from 
programs  and  activities 
program 
program 

programs 

in  the  program 

training  program 

an  employment 

recipient's  program 

where  the  program 

or  benefits  from 

program 

services  and  training 

programs  or  activities 

program 


Add 


programs  or  activities 
program  or  activity 
program  or  activity 


in  the  program  or  activity 

training 

employment 

recipient's  program  or  activity 

wtiere  the  program  or  activity 


program  or  activity 

services  or  training 

aid,  t)eneflts,  services,  or  training 

program  or  activity 
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Section 


32.4(b)(5)(i) 

32.4(b)(6)  

32.4(b)(7)(i),  first  sentence  

32.4(b)(7)(i),  second  sentence 

32.4(c)  

32.4(c)  

32.4(d) 

32.5(a),  first  sentence  

32.5(a),  first  sentence  

32.5(b)(3)  

32.6(a)(3)(i) 

32.6(a)(3)(ii)  „ 

32.8(a),  second  sentence 

32.10(a)  

32.12(a)(1),  last  sentence  

32.12(a)(3),  last  sentence  

32.12(b)(8)  

32.12(b)(8)  

32.13(a)  

32.13(b),  introducloiy  text  

32.13(b)(1)  

32.13(b)(2)  

32.13(d)  

32.15(c)(1),  second  sentence 

32.17(a),  last  sentence 

32.27(a).  ttiird  sentence  

32.27(a),  third  sentence  

32.27(a),  fourth  sentence  

32.27(a),  fourth  sentence  

32.27(b)(1)  

32.27(b)(1)  

32.27(b)(2),  second  sentence 

32.27(c),  last  sentence 

32.27(e)(3)  

32.44(b),  second  sentence 

32.44(b),  last  sentence 

32.46(c)(2).  last  sentence  

32.47(c)   


Remove 


or  benefits  from 
or  benefiting  from 
under  programs  of 
programs  of  employment 
the  benefits  of  a  program 
individuals  from  a  program 

programs  and  activities 

for  a  program  or  activity 

program  will 

program 

program 

program 

programs  and  activities 

programs 

programs 

apprenticeship  programs 

social 

programs 

program 

program 

program 

training  program 

program 

training  programs 

programs  of 

particular  program 

program  must 

program  accessibility 

program  accessible 

including 

when 

programs 

offer  programs  and  activities  to 

program  accessibility 

programs 

of  any  program  under 

program 

programs 


Add 


receiving 

employment 

aid,  benefits,  program  services,  or  training 

Individuals   from   aid,   benefits,    services, 

training 
programs  or  activities 

program  or  activity  will 
program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 
programs  or  activities 
under  programs  or  activities 
apprenticeships 
those  that  are  social 

program  or  activity 

program  or  activity 

program  or  activity 

training 

program  or  activity 

training 

programs  or  activities  receiving 

particular  aid,  benefit,  service,  or  training 

aid,  benefit,  service,  or  training  must 

Accessibility 

program  or  activity  accessible 

including  those  involving 

when  each  part  is 

serve 

accessibility  under  §  32.27(a) 

programs  or  activities 

in 

program  or  activity 

programs  or  activities 


or 


Alexis  M.  Herman, 

Secretary,  Department  of  Labor. 

DEPARTMErfT  OF  VETERANS 
AFFAIRS 

38  CFR  Chapter  I 

RIN  2900-AK13 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  VA  proposes  to  amend  38 
CFR  chapter  I,  part  18  as  set  forth  below: 

PART  18— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF  VETERANS 
AFFAIRS— EFFECTUATION  OF  TITLE 
VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 

Subpart  A — General 

1 .  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252  (42  U.S.C. 
2000d-l)  and  the  laws  referred  to  in 
Appendix  A. 

2.  Section  18.4  is  amended  by  revising 
the  heading  of  paragraph  (b)  and 
paragraph  (d)  to  read  as  follows: 


§18.4    Assurances  required. 

***** 

(b)  Continuing  Federal  financial 
assistance.  *  *  * 
***** 

(d)  Extent  of  application  to  institution 
or  facility.  In  the  case  where  any 
assurances  are  required  from  an 
academic,  a  medical  care,  or  any  other 
institutioil  or  facility,  insofar  as  the 
assvuances  relate  to  the  institution's 
practices  with  respect  to  the  admission, 
care,  or  other  treatment  of  persons  by 
the  institution  or  with  respect  to  the 
opportunity  of  persons  to  participate  in 
the  receiving  or  providing  of  services, 
treatment,  or  benefits,  such  assurances 
shall  be  applicable  to  the  entire 
institution  or  facility. 

3.  Section  18.13  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§18.13    Definitions. 

***** 

(f)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (f)(1) 
through  (4)  of  this  section,  any  part  of 


which  is  extended  Federal  financial 
assistance: 

(l){i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2){i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorshi  p — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 


(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 

Section 

18.2,  first  sentence  

18.2,  second  sentence  

18.2(b)  

18.2(c)  

18.2,  penultimate  sentence  

18.2,  penultimate  sentence  

18.2,  last  sentence  

18.3(b)(1),  introductory  text 

18.4(a)(1),  first  sentence  

18.4(a)(1),  first  sentence  

18.4(a)(1),  second  sentence 

18.4(a)(1),  sixth  sentence  

18.4(a)(1),  sixth  sentence  

18.4(b),  introductory  text,  first  sentence  ..~ 

18.4(b),  introductory  text,  first  sentence 

18.4(b),  concluding  text  

18.6(b),  second  sentence 

18.6(d)  

18.9(e),  first  sentence  

18.10(f)  

18.10(f)  

18.10(f)  

18.12(a),  first  sentence  

18.13(h)  ;.. 

18.13(h)  


assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (f)(1), 
(2),  or  (3)  of  this  section. 

***** 

4.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


Add 


the  federally  assisted  programs  and  activities 

under  any  such  program 

under  any  such  program 

urKJer  any  such  program 

program  or  activity 

such  program 

programs 

under  any  program 

to  carry  out  a  program 

except  a  program 

program 

for  each  program, 

in  the  program 

to  carry  out  a  program  invofving 

programs 

Under  a  continuing  program 

of  any  program  under 

program  under 

programs 


under  the  program  involved 
assistance  will 
under  such  program 
under  such  program 
for  any  program, 
under  any  such  program 


the  types  of  Federal  financial  assistance 


type  of  Federal  financial  assistance 

a  program 

types  of  Federal  financial  assistance 


except  an  application 
award 


for 

types  of  Federal  financial  assistance 

in 

program  for 

Federal  statutes,  auttToritles,  or  other  means 
by  which  Federal  financial  assistarx^  is  ex- 
tended and 

to  which  this  regulation  applies 

assJstarx^e  to  which  this  regulation  applies  will 


5.  The  heading  for  subpart  D  is 
revised  to  read  as  follows: 

Subpart  D — Nondiscrimination  on  the 
Basis  of  Handicap 

6.  The  authority  citation  for  subpart  D 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  706,  794. 

7.  Section  18.403  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§18.403     Definitions. 

***** 

(m)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (m)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

{l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 


{2)(i)  A  college,  imiversity,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3){i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  that  is  established 
by  two  or  more  of  the  entities  described 
in  paragraph  (m)(l),  (2),  or  (3)  of  this 
section. 


§18.404    [Amended] 

8.  In  §  18.404,  the  heading  of 
paragraph  (c)  is  amended  by  removing 
the  word  "Programs"  and  adding,  in  its 
place,  the  words  "Aid,  benefits,  or 
services". 

9.  Section  18.405  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§18.405    Assurances  required. 

***** 

(c)  Extent  of  application  to  institution 
or  facility.  An  assiuance  shall  apply  to 
the  entire  institution  or  facility. 


§18.421     [Anrtended] 

10.  The  undesignated  center  heading 
before  §  18.421  is  amended  by  removing 
the  word  "Program". 

11.  In  §  18.422,  the  heading  and  first 
sentence  of  paragraph  (a)  are  revised  to 
read  as  follows: 

§  1 8.422    Existing  facilities. 

(aj  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which  this  part  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  handicapped 
persons.  *   *   * 
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12.  The  heading  of  §  18.438  is  revised          13.  The  heading  of  §  18.439  is  revised  14.  In  the  table  beloM^,  for  each  section 

to  read  as  follows:                                          to  read  as  follows:  indicated  in  the  left  column,  remove  the 

„^„,„^    ,» ,    »     J      ».  text  shown  in  the  middle  column  and 
§18.438    Adult  education.                                 §18.439    Private  education. 


Section 


18.402  

18.403(h)(1)  

18.404(a)  

18.404(b)(1)(v) 

18.404(b)(3)  

18.404(b)(4)(ii)  

18.404(b)(5)(i) ,. 

18.404(b)(6)  

18.404(c)  

18.405(a)  

18.405(a)  

18.406(a)(3)(i) 

18.406(a)(3)(ii)  

18.406(a)(3)(iii)  

18.408(a),  second  sentence  ... 
18.411(a)(3),  last  sentence  .... 

18.411(b)(8)  

18.411(b)(8)  

18.412(a)  

18.412(c),  introductory  text  .... 

18.412(c)(1)  

18.422(b),  last  sentence 

18.422(c),  last  sentence 

18.422(e)(3)  

18.431  

18.431  

18.433(b)(2)  

18.433(b)(3),  first  sentence  .... 
18.433(b)(3),  first  sentence  .... 
18.433(b)(3),  first  sentence  .... 
18.433(b)(3),  first  sentence  .... 
18.433(c)(1),  second  sentence 
18.433(c)(1),  second  sentence 
18.433(c)(1),  second  sentence 
18.433(c)(1),  second  sentence 

18.433(c)(2)  

18.433(c)(2)  

18.433(c)(2)  

18.433(C)(2)  

18.433(c)(4),  last  sentence  .... 

18.435(a)  

18.435(a)  

18.435(b),  Introductory  text  .... 
18.435(b),  introductory  text  .... 

18.437(a)(1)  

18.437(b)  

18.437(c)(1),  first  sentence  .... 
18.437(c)(1),  first  sentence  .... 
18.437(c)(1),  last  sentence  .... 

18.438,  first  sentence  

18.438,  first  sentence  

18.438,  first  sentence  

18.438,  last  sentence  

18.439(a)  

18.439(a)  

18.439(a)  

18.439(a)  

18.439(c)  

18.439(c)  

18.441  

18.441  

18.443(a)  

18.443(d)  , 

18.444(a),  last  sentence 

18.444(c)  

18.444(d)(1)  


Remove 


add  the  text^hown  in  the  right  column: 


or  benefits  from 

a  program  of 

or  benefits  from 

program 

programs  or  activities 

program 

or  benefits  from 

or  benefiting  from 

a  program 

for  a  program  or  activity 

the  program 

program 

program 

program 

programs  and  activities 

apprenticeship  programs 

social 

programs 

program 

program 

program 

offer  programs  and  activities  to 

programs 

program  accessibility 

programs  and  activities 
or  benefit  from 

individualized  education  program 
in 

to  a  program 
the  one 
operates 
in 

to  a  program 
operated 
the  program 
in 

to  a  program 
operated 
the  program 
such  a  program 
education  program 
in  a  regular  or  special  program  . 
programs  and  activities 
or  tjenefit  from 
or  benefit  from 
or  benefit  from 
programs  and  activities 
or  benefits  from 
in  these  activities 
operates  an 
program  or  activity 
from  the  program  or  activity 
under  the  program  or  activity 
operates  a 
education  program 
from  that  program 
the  recipient's  program 
operates 

programs  shall  operate  those  programs 
programs  and  activities 
or  benefit  from 
program  or  activity 
programs  and  activities 
program  of 
in  its  program 

under  the  education  program  or  activity  oper- 
ated by  the  recipient 


Add 


program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


aid,  benefits,  or  services 

the  program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 
apprenticeships 
ttiose  that  are  social 

program  or  activity 
program  or  activity 
program  or  activity 
sen/e 

programs  or  activities 

accessibility  under  paragraph  (a)  of  this  sec- 
tion 
programs  or  activities 

Individualized  Education  Program 

for  aid,  benefits,  or  services 

those 

operates  or  provides 

for  aid.  benefits,  or  services 

operated  or  provided 

the  aid,  benefits,  or  services 

for  aid,  benefits,  or  services 

operated  or  provided 

the  aid,  benefits,  or  services 

a  free  appropriate  public  education 

education  program  or  activity 

in  regular  or  program  special  education 

programs  or  activities 


aid.  benefits,  or  services 


provides 


provides 
education 

that  recipient's  program  or  activity 
provides 
shall  do  so 
programs  or  activities 

aid,  benefits,  or  services 
program  or  activity 


Section 

Remove 

Add 

18.447(a)(1),  first  sentence  

programs  and  activities 
programs  and  activities 
or  benefit  from 
program  or  activity 



aid,  benefits,  or  services 
programs  or  activities 

18.451  

18.451  

18.454,  first  sentence  

program  or  activity  that  provides  aid,  benefits, 
or  services 

Subpart  E — Nondiscrimination  on  the 
Basis  of  Age 

15.  The  authority  citation  for  subpart 
E  continues  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
as  amended,  42  U.S.C.  6101,  et  seq.:  45  .CFR 
part  90  (1979). 

16.  Section  18.503  is  amended  by 
redesignating  paragraphs  (j)  through  (1) 
as  paragraphs  (k)  through  (m),  and 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§18.503     Definitions. 

***** 

(j)  Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (j)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 


(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
govenmient; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education. 


health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  that  is  established 
by  two  or  more  of  the  entities  described 
in  paragraph  {j)(l),  (2),  or  (3)  of  this 
section. 

Appendix  B  to  Subpart  E  to  Part  18 
(Amended] 

17.  The  heading  for  appendix  B  to 
subpart  E  to  part  18  is  amended  by 
removing  the  word  "Programs". 

18.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shovni  in  the  right  column: 


Section 

Remove 

■Add 

18.501,  last  sentence  

programs  and  activities 

programs  and  activities 

programs  and  activities 

program 

program  and  activity 

Federal 

program  or  activity 

programs  or  activities 
programs  or  activities 
programs  or  activities 

18.531 

18.532 

18.544(a)(2),  last  sentence  

18  546(b),  first  sentence  

18  546(c)(2),  first  sentence  

program  or  activity 

18.549(b)(2)  

m 

Dated:  August  14,  2000. 

Hershel  W.  Gober, 

Acting  Secretary,  Department  of  Veterans 
Affairs. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

RIN  2020-AA43  • 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  EPA  proposes  to  amend  40 
CFR  chapter  I,  part  7  as  set  forth  below: 

PART  7— NONDISCRIMINATION  IN 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  ASSISTANCE 
FROM  THE  ENVIRONMENTAL 
PROTECTION  AGENCY 

1 .  The  heading  for  part  7  is  revised  to 
read  as  set  forth  above. 


2.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  2000d  to  2000d-7;  29 
U.S.C.  794;  33  U.S.C.  1251  nt. 

3.  Section  7.25  is  amended  by  adding 
the  new  definition  of  "Program  or 
activity"  in  alphabetical  ofder  to  read  as 
follows: 

§7.25    Definitions. 


Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (1)  through  (4) 
of  this  definition,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 


agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 
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(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1),  (2), 
or  (3)  of  this  definition. 

§7.55    [Amended] 

4.  The  heading  for  §  7.55  is  amended 
by  removing  the  word  "programs"  and 

Section 

7.20(a)  

7.25,  undesignated  definition  of  Project  Officer 

7.35(a)(1) 

7.35(a)(2)  

7.35(a)(3) 

7.35(a)(4)  .: 

7.35(a)(5)  

7,35(a)(6)  

7.35(a)(6)  

7.35(b)  

7.35(c)  

7  50(a)(1) 

7.50(a)(3) 

7  50(a)(5) 

7.50(b)  

7.50(e)  

7.55 

7  55 : 

7.60(a)  

7  60(c)(8)  : 

7.60(C)(8)  

7.60(d) 

7.60(e)  „ 

7.65(b)  

7.65(c)(2)  first  sentence 

7.65(d)  

7.65(e).  last  sentence 

7.75,  introductory  text 

7.75(a)(3)  

7.85(b),  first  sentence  

7.95(a),  first  sentence  

7.130(b)(4) 


adding,  in  its  place,  the  words,  "aid, 
benefits,  or  services". 

5.  In  §  7.65,  the  first  sentence  of 
paragraph  (a)  introductory  text  and  the 
heading  for  paragraph  (b)  are  revised  to 
read  as  follows: 

§  7.65    Accessibility. 

(a)  General.  A  recipient  shall  operate 
each  program  or  activity  receiving  EPA 
assistance  so  that  when  each  part  is 
viewed  in  its  entirety  it  is  readily 
accessible  to  and  usable  by  handicapped 
persons.  *   *   * 


(b)  Methods  of  ensuring  compliance 
in  existing  facilities.  *   *   * 

*         *         *         *         * 

Appendix  A  to  Part  7    [Amended] 

6.  The  heading  for  appendix  A  to  part 
7  is  amended  by  removing  the  word 
"Programs"  and  inserting  the  words 
"Types  of  immediately  before  the  word 
"EPA". 

7.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  colimm: 


Remove 


compliance  programs 

program 

program 

program 

program 

program 

program 

any  program 

tfie  EPA  assistance  program 

program 

program 

program 

program 

program 

or  benefits  from 

programs 

program 

programs 

or  tjenefits  from 

social 

programs 

apprenticeship  programs 

program 

offer  program  benefits  to 

make  a  program  or  activity  accessible 

assisted  program 

program 

program 

program  accessibility 

programs 

programs 

program 


Add 


means  of  ensuring  compliance 

program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
any  program  or  activity 
EPA  assistance 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 

aid,  benefits,  or  services 
program  or  activity 
programs  or  activities 

those  that  are  social 

apprenticeships 

program  or  activity 

serve 

comply  with  paragraph  (a)  of  this  section 

statute 

program  or  activity 
accessibility  under  §  7.65(a) 
programs  or  activities 
programs  or  activities 
program  or  activity 


Dated:  October  16,  2000. 
Carol  M.  Browner, 

Administrator,  Environmental  Protection 

Agency. 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  101 

RIN  3090-AH33 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  GSA  proposes  to  amend  41 
CFR  chapter  101,  parts  101-6  and  101- 
8  as  set  forth  below: 


PART  101-6— MISCELLANEOUS 
REGULATIONS 

Subpart  101-6.2 — Nondiscrimination  in 
Programs  Receiving  Federal  Financial 
Assistance 

1 .  The  authority  citation  for  subpart 
101-6.2  continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252;  42  U.S.C. 
2000d-l. 

2.  Section  101-6.204-3  is  amended  by 
revising  the  heading  to  read  as  follows: 

§101-6.204-3    Special  benefits. 

***** 

3.  Section  101-6.205-2  is  amended  by 
revising  the  heading  to  read  as  follows: 


§  101-6.205-2    Continuing  Federal  financial 
assistance. 


4.  Section  101-6.205^  is  amended  by 
revising  paragraph  (bj  to  read  as  follows: 

§  101-6.205-4    Applicability  of  assurances. 


(b)  The  assurance  required  with 
respect  to  an  institution  of  higher 
education,  hospital,  or  any  other 
institution,  insofar  as  the  assurance 
relates  to  the  institution's  practices  with 
respect  to  admission  or  otber  treatment 
of  individuals  as  students,  patients,  or 
clients  of  the  institution  or  to  the 
opportunity  to  participate  in  the 
provision  of  services  or  other  benefits  to 


such  individuals,  shall  be  applicable  to 
the  entire  institution. 

***** 

5.  Section  101-6.216  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§101-6.216    Definitions. 

***** 

(f)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (f)(1) 
through  (4)  of  this  section,  any  part  of 
which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 

Section 

101-6.201  

101-6.201  

101-6.203(3),  last  sentence 

101-6.203(b)  

101-6.203(0)  

101-6.204-2  (a)(4),  first  sentence 

101-6.204-3 

101 -6.205-1  (a),  first  sentence  

101-6.205-1  (a),  first  sentence  

101-6.205-1(3),  fifth  sentence  ...' 

101-6.205-1(3),  fifth  sentence  

101 -6.205-1  (b),  second  sentence 

101 -6.205-1  (b),  third  sentence  

1 01-6.205-1  (d)  

101-6.205-2 

101-6.205-4(0)   

101-6.206(b),  secbnd  sentence 

101-6.206(d)  

101-6.209-2,  last  sentence  

101-6.209-^ 

101-6.212-5,  first  sentence _ 

101-6.213-6 

101-6.213-6 

101-6.213-6 

101-6.215-1,  introductory  text,  first  sentence  . 

101-6.216(h)  

101-6.216(h)  

101-6.216(1)  


agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
govenmient; 

(2)  (i)  A  college,  imiversity,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)  (i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 


(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
nay  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (0(1), 
(2),  or  (3)  of  this  section. 
***** 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  colunm,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


52 

2000d— 2000d-4 

programs  involving 

the  programs  involving 

programs 

the  progr3m 

the  benefits  of  a  progrsm 

to  C3rry  out  a  progr3m 

except  3  program 

for  each  program 

in  the  program 

under  a  program  of 

program 

programs 

to  C3rry  out  3  program  involving 

under  a  program 

except  as  provided  in  paragraph  (b)  of  §101- 

6.205-4 
subject  to  the  provisions  of  §101-6.205-4(b) 
of  any  program  under 
program  under 
programs 


under  the  program  involved 

assistance  will 

under  such  program 

under  such  program 

for  any  program, 

under  any  such  program 

for  the  purpose  of  carrying  out  a  program 


Add 


42 

2000d— 2000d-7 


types  of  Federal  financial  assist3nce 

3  program 

benefits 


except  an  application 


with 

statute 

Federal  financial  assistance 

for 


in 

program  for 

Federal  statutes,  auttrorities.  or  other  means 
by  which  Federal  financial  assist3nce  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


PART  101-8— NONDISCRIMINATION  IN 
PROGRAMS  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE 

7.  The  heading  for  part  101-8  is 
revised  to  read  as  set  forth  above. 

Subpart  101-8.3 — Discrimination 
Prohibited  on  the  Basis  of  Handicap 

8.  Section  101-8.301  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 

follows: 

§  1 01-8.301     Definitions. 


(f)  The  term  program  or  activity 
means  all  of  the  operations  of  any  entity 
described  in  paragraphs  (f)(1)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnmientality  of  a  State  or  of  a  local 
government;  or 

(ii)  TLe  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (3nd  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 


assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
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organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (f)(l),(2), 
or  (3)  of  this  section. 


9.  Section  101-8.309  is  amended  by 
revising  the  section  heading  and  the 
heading  and  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§101-8.309    Accessibility. 

***** 

(b)  Accessibility.  A  recipient  shall 
operate  any  program  or  activity  to 
which  this  subpart  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  and  usable  by 
handicapped  persons.  *  *  * 
***** 

10.  Section  101-8.311  is  amended  by 
revising  the  section  heading  and  the 
heading  and  the  first  sentence  of  the 


introductory  text  of  paragraph  (b)(1)  to 
read  as  follows: 


§101-8.311 
Programs. 


Historic  Preservation 


(b)  *   *   *  (1)  Accessibility.  A  recipient 
shall  operate  any  program  or  activity 
involving  Historic  Preservation 
Programs  so  that  when  each  part  is 
viewed  in  its  entirety  it  is  readily 
accessible  to  and  usable  by  handicapped 
persons.  *  *  * 
***** 

1 1 .  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  coliunn  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

101-6.300(b) 

or  benefits  from 

or  t)enefits  from 

program 

programs  or  activities 

program 

or  benefitting  from 

the  benefits  of  a  program 

from  a  program 

programs  and  3Ctivtties 

apprenticeship  programs 

social 

programs 

program 

program 

program 

or  benefits  from 

offer  programs  and  activities  to 

program  accessibility 

the  term 

preservation  programs 

means  programs  receiving 

program 

program  accessibility 

historic  preservation  program 

program  3ccessibility 

program 

program 

101-8.302 

101 -8.303(a)(5)  

101-8.303(c)  

101 -6.303(d)(2)  

101-8.303(f)  - 

101-6.303(g)  

101-6.303(g)  

101-8.303(d),  first  sentence  

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 

aid,  benefits,  or  services 
from  aid,  benefits,  or  services 
programs  or  activities 

101-8. 305(c)  last  sentence 

apprenticeships   ■ 

101-8.305(d)(8)  

101-6.305(d)(8)  

101-8.306(3)  

101-8.306(c),  introductory  text  

101-8.306(c)(1)  

101-8.309(3)  

those  that  are  social 

program  or  activity 
program  or  activity 
progrsm  or  activity 

101-8.309(c),  l3St  sentence 

101 -6.309(f)(3)  

serve 

accessibility  under  paragraph  (a)  of  this  sec- 

101-8.311(3), introductory  text  

tion 

101-8.31 1(a)(1)  

Preservation  Programs 
are  those  that  receive 

101-6.31 1(a)(1)   ...             .... 

101-8.311(b)(1),  introductory  text,  last  sentence 

101-8.31 1(b)(1)(iv)  

101-6.31 1(b)(1),  concluding  paragraph 

accessibility 

Historic  Preservation  Program 

101-8.31 1(b)(1),  concluding  paragraph  

accessibility 

101-8.31 1(b)(2).  introductory  text 

1 01-8.31 1(b)(2)(iii)  

program  or  activity 

Subpart  101-8.7— Discrimination 
Prohibited  on  the  Basis  of  Age: 

12.  The  authority  citation  for  subpart 
101-8.7  continues  to  read  as  follows: 

Authority:  42  U.S.C.  6101  et  seq. 

13.  Section  101-8.703  is  amended  by 
redesignating  paragraph  (k)  as  paragraph 
(1)  and  by  adding  a  new  paragraph  (k) 

to  read  as  follows: 

§  1 01  -8.703    Definitions  of  terms. 

***** 

(k)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (k)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
piupose  district,  or  other 


instrumentality  of  a  state  or  of  a  local 
government; 

(ii)  The  entity  of  such  state  and  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  state  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  state  or  local  government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20). 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 


(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (k)(l), 
(2),  or  (3)  of  this  section. 


14.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 

Section 

101-8.701,  last  sentence 

101-8.701.  last  sentence  

101-6.702(3)  

101 -8.703(g)(2)  

101-8.703(j)  

101-8.703(1)  

101-8.703(1)   

101-8.709  

101-8.710,  first  sentence  

101-8.710,  second  sentence  

101-8.710,  second  sentence  

101-8.710,  last  sentence  

101-8.710,  last  sentence  

101-6.711,  first  sentence 

101-6.712(b)  

101-8.718(3),  third  sentence  

101-8.720(b),  first  sentence  

101-8.720(c)(2),  first  sentence  

101-8.721(6),  first  sentence  

101-8.725(b)  


text  shownn  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


Federal  fin3nci3l  assistance 
programs  and  activities 

that  benefits  from  GSA  Federal  financial  as- 
sistance 
program 

for  the  purpose  of  carrying  out  a  program 
for  any  program 
under  any  such  program 
program 
program 
programs 
provide  provides 
"Child  Care  Center"  program 
two  programs 
progrsms  and  activities 
program 
program 

program  and  activity 
Federal 
programs 


program  or  activity 


Add 


Dated:  August  22,  2000. 

Thurman  M.  Davis,  St., 

Deputy  Administrator,  General  Services 
Administration. 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Subtitle  A 

RIN  1090-AA77 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
precimble,  DOI  proposes  to  amend  43 
CFR  subtitle  A,  part  17  as  set  forth 
below: 

PART  17— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF  THE 
INTERIOR 

Subpart  A — Nondiscrimination  on  the 
Basis  of  Race,  Color,  or  National 
Origin 

1 .  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252;  42  U.S.C. 
2000d-l;  and  the  laws  referred  to  in 
Appendix  A. 

2.  Section  17.3  is  amended  by  revising 
the  heading  of  paragraph  (d)  to  read  as 
follows: 

§17.3    Discrimination  prohibited. 

***** 

(d)  Benefits  for  Indians,  natives  of 

certain  territories,  and  Alaska  natives. 

*   *   * 

3.  Section  17.4  is  amended  by  revising 
the  heading  of  paragraph  (b)  and 
paragraph  (d)(2)  to  read  as  follows: 


§17.4    Assurances  required. 

***** 

(b)  Continuing  Federal  financial 
assistance.  *   *   * 
***** 

(d)*  *  * 

(2)  The  assurance  required  with 
respect  to  an  institution  of  higher 
education,  or  any  other  institution, 
insofar  as  the  assurance  relates  to  the 
institution's  practices  with  respect  to 
admission  or  other  treatment  of 
individuals  as  students,  or  clients  of  the 
institution  or  to  the  opportunity  to 
participate  in  the  provision  of  services 
or  other  benefits  to  such  individuals, 
shall  be  applicable  to  the  entire 
institution. 

4.  Section  17.12  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§17.12    Definitions. 

***** 

(f)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  endty  described  in  paragraphs  (f)(1) 
through  (4)  of  this  section,  any  part  of 
which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnunentaiity  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
govenunent; 


Federally  assisted 
progr3ms  or  sctivities 


policy 


progrsm  or  activity 
program  or  activity 


Child  Care  Center  Program 

two  types  of  Federal  financial  assistance 

programs  or  activities 


program  or  activity 

Federal  statutes,  suthorrties.  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

Federal  financial  assistance 


(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (f)(1), 
(2),  or  (3)  of  this  section. 


Appendix  B  to  Subpart  A     (Amended] 

5.  The  introductory  text  for  appendix 
B  to  subpart  A  is  amended  by  removing 
the  word  "programs"  and  adding,  in  its 
place,  the  words  "Federal  financial 
assistance." 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  coliunn,  remove  the 
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text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

17.2(a),  second  sentence 

under  any  such  program 

under  any  such  program 

under  any  such  program 

under  any  program 

a  program  of 

assistance 

the  benefits  of  a  program 

is  limited 

the  program  is  addressed 

programs 

to  carry  out  a  program 

except  a  program 

program  of 

for  each  program. 

in  the  program 

under  a  program  of 

program 

to  carry  out  a  program  involving 

a  student  assistance  program 

of  any  program  under 

program  under  which 

programs 

under  the  program  involved 

assistance  will 

under  such  program 

under  such  prograrin 

for  any  program, 

under  such  program 

for  the  purpose  of  carrying  out  a  program 

17.2(a)(2)  

17.2(a)(3)  

17.3(b)(1),  introductory  text 

17  3(c)(1),  first  sentence  

the 

17.3(c)(1),  first  sentence  

assistance  to  a  program 
benefits 

17.3(d),  first  sentence  

17.3(d),  first  sentence  

are  limited 

17.3(d),  first  sentence  

the  benefits  are  addressed 

17.3(d),  last  sentence 

17.4(a)(1),  first  sentence  

benefits 

17.4(a)(1),  first  sentence  

174(a)(1)  second  sentence  

except  an  application 
award  of 

17.4(a)(1),  sixth  sentence  

17.4(a)(1),  sixth  sentence  

17.4(a)(2),  second  sentence  

with 

17  4(a)(2),  third  sentence  

statute 

17.4(b)(1),  introductory  text 

for 

17.4(d)(1)  

student  assistance 

17.5(b),  last  sentence 

17.5(d)  

in 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
fended  and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 

17.8(e),  first  sentence  

17.9(g)  

17.9(g)  

17.9(g)  

17.11(a),  first  senterx^e  

17.12(h)  

17.12(h)  

17.12(1)  

Subpart  B — Nondiscrimination  on  the 
Basis  of  l-landicap 

7.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

8.  Section  17.202  is  amended  by 
adding  a  new  paragraph  (q)  to  read  as 
follows: 

§17.202    Definitions. 

***** 

(q)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (q)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l){i}  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 


(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
peirtnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  ceire,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (q)(l), 
(2),  or  (3)  of  this  section. 

9.  Section  17.203  is  amended  by 
revising  the  heading  of  paragraph  (c)  to 
read  as  follows: 

§17.203    Discrimination  prohibited. 


(c)  Aid,  benefits,  or  services  limited  by 
Federal  law.*  *  * 
***** 

10.  The  heading  for  §  17.216  is  revised 
to  read  as  follows: 

§17.216    Accessibility. 

***** 

11.  Section  17.217  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

§17.217    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  so  that 
when  each  part  is  viewed  in  its  entirety 
it  is  readily  accessible  to  and  usable  by 
handicapped  persons.  *   *   * 
***** 

12.  Section  17.260  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a),  and 
the  first  sentence  of  paragraph  (b)(1) 
introductory  text  to  read  as  follows: 

§17.260    Historic  Preservation  Programs. 

(a)  Definitions.  For  the  purposes  of 
this  section.  Historic  Preservation 
Programs  are  those  that  receive  Federal 
financial  assistance  that  has 
preservation  of  historic  properties  as  a 
primary  purpose. 
***** 

(b)*  *  * 


(1)  A  recipient  shedl  operate  any 
program  or  activity  involving  Historic 
Preservation  Programs  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  and  usable  by 
handicapped  persons.  *   *   * 


Section 


13.  The  section  heading  and  the 
introductory  text  of  §  17.270  are  revised 
to  read  as  follows: 

§17.270    Recreation. 

This  section  applies  to  recipients  that 
operate,  or  that  receive  Federal  financial 


assistance  for  the  operation  of  programs 
or  activities  involving  recreation. 

***** 

14.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


17.201  

17.202(i)  

17.202(m)  

17.202(m)  

17.202(n) 

17.203(a)  

17.203(b)(1)(v) 

17.203(b)(3)  

17.203(b)(4)(ii)  

17.203(b)(5)(i) 

17.203(b)(6)  

17.203(c)  

17.203(C)  

17.204(a),  first  sentence 

17.204(a),  first  sentence  

17.204(c)(4).  first  sentence  

1 7.204(c)(4)(i)  

1 7.204(c)(4)(ii)  

1 7.204(c)(4)(ii)  

17.205(a)(3)(i) 

17.205(a)(3)(ii)  

17.207(a),  second  sentence 

17.210(a)(2)  

17.210(a)(4),  last  sentence  

17.210(b)(8)  •. 

17.210(b)(8)  

17.211(a)  

17.211(c),  introductory  text  

17.211(c)(1)  

17.217(b),  last  sentence 

17.217(e)(3)  

17.220,  first  sentence 

17.220,  first  sentence 

17.232,  first  sentence  

17.232,  first  sentence  

17.250,  Introductory  text 

17.250.  introductory  text 

17.252,  first  sentence 

17.260(b)(1),  introductory  text,  last  sentence 

17.260(b)(1)(iv)  

17.260(b)(1),  concluding  text  

17.260(b)(1),  concluding  text  

17.260(b)(2),  Introductory  text,  first  sentence 
1 7.260(b)(2),  introductory  text,  last  sentence 

17.260(b)(2)(iii)  

17.270(a)(1)  

17.270(a)(2)  

17.270(a)(5)  


Remove 


Add 


or  benefits  from 

recreation  and  program  spaces 

programs 

should  be  available 

programs 

or  benefits  from 

program 

programs  or  activities 

program 

or  benefits  from 

or  benefiting  from 

the  benefits  of  a  program 

from  a  program 

for  a  program  or  activity 

the  program 

to  cany  out  a  program  involving 

program 

the  program 

under  such  program 

program 

program 

programs  and  activities 

programs 

apprenticeship  programs 

social 

programs 

program 

program 

program 

offer  programs  and  activities  to 

program  accessibility 

programs  and  activities 
or  benefit  from 
programs  and  activities 
or  benefit  from 
programs  and  activities 
or  benefit  from 
activity  for 

program 

program 

historic  preservation  program 

program  accessibility 

program 

program 

program 

programs 

programs  or  activities 

program  or  activity 


spaces,  including  those  used  for  recreation, 

the  recipient 

should   mai<e   its   aid,   benefits,   or  services 

availat>le 
programs  or  activities 

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


aid,  benefits,  or  services 
from  aid,  benefits,  or  services 

ttie  program  or  activity 

for 

program  or  activity 

the  program  or  activity  ' 

program  or  activity 
program  or  activity 
programs  or  activities 
programs  or  activities 
apprenticeships 
those  that  are  social 

program  or  activity 
program  or  activity 
program  or  activity 
serve 

accessibility  under  paragraph  (a)  of  this  sec- 
tion 
programs  or  activities 

programs  or  activities 

programs  or  activities 

activity  that  provides  aid,  benefits,  or  services 
for 


Historic  Preservation  Program 
accessibility 


program  or  activity 
aid,  benefits,  or  services 
aid,  benefits,  or  services 
aid,  benefits,  or  services 


Subpart  C — Nondiscrimination  on  the 
Basis  of  Age 

15.  The  authority  citation  for  subpart 
C  continues  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
as  amended,  42  U.S.C.  6101  et  seq.;  45  CFR 
part  90. 

16.  The  heading  of  §  17.302  is  revised 
to  read  as  follows: 


§  17.302    To  what  programs  or  activities  do 
these  regulations  apply? 

***** 

17.  Section  17.303  is  amended  by 
redesignating  paragraphs  (j)  through  (m) 
as  paragraphs  (k)  through  (n)  and  adding 
a  new  paragraph  (j)  to  read  as  follows: 

§17.303    Definitions. 


(j)  Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (j)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

{l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 


76504  Federal  Register /Vol.  65,  No.  235/ Wednesday,  December  6,  2000  /  Proposed  Rules 


Federal  Register / Vol.  65,  No.  235 /Wednesday.  December  6.  2000 / Proposed  Rules  76505 


(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  imiversity,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
system  of  vocational  education,  or  other 
school  system; 


(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 


assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (j)(l), 
(2),  or  (3)  of  this  section. 

***** 

18.  In  the  table  below,  for  each  section 
indicated  in  the  left  colunm,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  showm  in  the  right  colunm: 


Section 

Remove 

Add 

17.300,  first  sentence 

17.300,  last  sentence  

17.301,  last  sentence  

17.302(a)  

17.313-. 

17.314 

17.320,  first  sentence 

programs  and  activities 

programs  and  activities 

programs  and  activities 

or  benefits  from 

program 

program 

programs  and  activities 

program 

program 

Federal 

program  or  activity 

programs  or  activities 
programs  or  activities 
programs  or  activities 

program  or  activity 
program  or  activity 
programs  or  activities 

17.321(b)  

17.333(a)(2)  last  sentence  

17.335(c)(2),  first  sentence  

17.338(b)(2)  

Federal  financial  assistance 

Dated:  September  11,  2000. 
John  Berry, 

Assistant  Secretaty — Policy,  Management, 
and  Budget,  Department  of  the  Interior. 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Chapter  I 

RIN  3067-AD14 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  FEMA  proposes  to  amend  44 
CFR  chapter  I,  part  7  as  set  forth  below: 

PART  7— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
(FEMA  REG.  5) 

1.  The  heading  for  subpart  A  is 
revised  to  read  as  follows: 

Subpart  A — Nondiscrimination  in 
FEMA-Assisted  Programs — General 

2.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  FEMA  Reg.  5  issued  under  sec. 
602.  78  Stat.  252;  42  U.S.C.  2000  d-1;  42 
U.S.C.  1855-1855g;  50  U.S.C.  404. 

3.  Section  7.2  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§7.2    Definitions. 

***** 

(d)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  {d)(l) 
through  (4)  of  this  section,  any  part  of 


which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
govenunent; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership. 


private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (d)(1), 
(2),  or  (3)  of  this  section. 
***** 

4.  Section  7.3  is  revised  to  read  as 
follows: 

§  7.3    Application  of  ttiis  regulation. 

No  person  in  the  United  States  shall, 
on  the  groimd  of  race,  color,  or  national 
origin,  be  excluded  fi-om  participation 
in,  be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination 
under  any  program  to  which  this 
regulation  applies. 

5.  Section  7.9  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  7.9    Assurances  from  Institutions. 

***** 

(b)  The  assurances  required  with 
respect  to  an  institution  of  higher 
education,  hospital,  or  any  other 
institution,  insofar  as  the  assurance 
relates  to  the  institution's  practices  with 
respect  to  admission  or  other  treatment 
of  individuals  as  students,  patients,  or 
clients  of  the  institutions  or  to  the 
opportunity  to  participate  in  the 
provision  of  services  or  other  benefits  to 
such  individuals,  shall  be  applicable  to 
the  entire  institution. 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 

7.2(f)  

7.2(f)  

7.2(g)  

7.4,  second  sentence  

7.4(b)  

7.4(C)   

7.5(a),  introductory  text  

7.7,  first  sentence  

7.7,  fifth  sentence  

7.7,  fifth  sentence  

7.10(b),  last  sentence 

7.10(d)  

7.13(e),  first  sentence  

7.14(f)  

7.14(f)  

7.14(f)  

7.16(a),  first  sentence  


Remove 


for  any  program, 

under  any  such  program 

for  the  purpose  of  carrying  out  a  program 

under  any  such  program 

under  any  such  program 

under  any  such  program 

under  any  program 

to  carry  out  a  program 

for  each  program, 

in  the  program 

of  any  program  under 

program  under  which 

programs 


under  the  program  involved 
assistance  will 
under  such  program 
under  such  progranf " 


Add 


in 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


7.  The  heading  for  subpart  E  is  revised 
to  read  as  follows: 

Subpart  E — Nondiscrimination  on  the 
Basis  of  Age  in  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance  From  FEMA 

8.  The  authority  citation  for  subpart  E 
is  revised  to  read  as  follows: 

Authority:  Age  Discrimination  Act  of  1975, 
as  amended  (42  U.S.C.  6101  et  seq.];  45  CFR 
part  90. 

9.  The  heading  for  §  7.912  is  revised 
to  read  as  follows: 

§  7.91 2    To  what  programs  or  activities 
does  this  regulation  apply? 

***** 

10.  Section  7.913  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  "Program  or  activity"  to 
read  as  follows: 

§  7.91 3     Definition  of  terms  used  in  this 
regulation. 


Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (1)  through  (4)  of  this 
definition,  any  part  of  which  is 
extended  Federal  financial  assistance: 

{l)(i)  A  department,  agency,  special 
piu^jose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local    • 
government; 

(2)(i)  A  college,  imiversity,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 


organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1),  (2), 
or  (3)  of  this  definition. 
***** 

11.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shouTi  in  the  right  column: 


Section 

Remove 

Add 

7.910  

7.911,  last  sentence  

7.912(a)  

programs  and  activities 

programs,  activities 

or  benefits  from 

program 

program 

programs  and  activities 

program 

program 

program  and  activity 

Federal 

program  or  activity 

programs  or  activities 
programs  or  activities 

7.925 

program  or  activity 
program  or  activity 
programs  or  activities 

program  or  activity 

7.926  

7.930,  first  sentence  

7931(b)  

7  943(a)(2),  last  sentence  

7  945(b),  first  sentence 

7.945(c)(2),  first  sentence  

7.948(b)(2)  

Federal  financial  assistance 

A 
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Pauline  C.  Campbell, 

Director,  Office  of  Equal  Rights,  Federal 
Emergency  ^4a^ageme^t  Agency. 

NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Chapter  VI 

RIN  3145-AA38 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  NSF  proposes  to  amend  45 
CFR  chapter  VI.  parts  605,  611.  and  617 
as  set  forth  below: 

PART  605— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

1.  The  heading  for  part  605  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  605 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

3.  Section  605.3  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§605.3    Definitions. 

***** 

(m)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (m)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 


instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
govenunent  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

{2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (m)(l), 
(2),  or  (3)  of  this  section. 

§605.4    [Amended] 

4.  In  §  605.4,  the  heading  of  paragraph 
(c)  is  amended  by  removing  the  word 
"Programs"  and  adding,  in  its  place,  the 
words  "Aid,  benefits,  or  services". 

Subpart  C  to  Part  605    [Amended] 

5.  The  heading  for  subpart  C  is 
amended  by  removing  the  word 
"Program". 

6.  In  §  605.22,  the  heading  and  first 
sentence  of  paragraph  (a)  are  revised  to 
read  as  follows: 

§605.22    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which  this  part  applies  so  that  when 
each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  qualified 
handicapped  persons.  *   *   * 


§605.38    [Amended] 

7.  The  heading  for  §  605.38  is 
amended  by  removing  the  word 
"programs". 

§605.39    [Amended] 

8.  The  heading  for  §  605.39  is 
amended  by  removing  the  word 
"programs". 

9.  In  the  table  below,  for  each  section 
indicated  in  the  left  coliunn,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  colunm: 


Section 


Section 

Remove 

Add 

605.0,  first  sentence 

605  2                

programs  and  activities 

or  benefits  from 

programs 

program 

or  benefits  from 

recipients  program 

programs  or  activities 

program 

or  benefits  from 

or  benefiting  from 

the  benefits  of  a  program 

from  a  program 

under  a  program  or  activity 

programs 

program 

program 

programs  and  activities 

programs 

apprenticesfiip  programs 

social 

programs 

program 

program 

program 

offer  programs  and  activities  to 

program  accessibility 

programs  and  activities 

or  benefit  from 

individualized  education  program 

programs  or  activities 

605.3(k)(5),  second  sentence  

605  3(k){5)  ttiird  sentence  

aid,  benefits,  or  sen/ices 

605  4(a) 

605  4(b)(1)(v) 

recipient's  program  or  activity 

605  4(bK3)  

aid,  benefits,  or  services 

605.4(b)(4)(ii)  

605  4(b)(5)(i) 

program  or  activity 

605  4(b)(6)  

605  4(c)                        

aid,  benefits,  or  services 

605.4(c)  

605  5(a) 

from  aid,  benefits  or  services 

605.5(a)  

605  6(a)(3)(i)         

programs  or  activities 
program  or  activity 

605  6(a)(3)(ii)  

program  or  activity 

605  8(a),  second  sentence 

programs  or  activities 

605.11(a)(2)  

programs  or  activities 

605  11(a)(4)  last  sentence  

apprenticeships 

605  11(b)(8)  

those  that  are  social 

605  1 1(b)(8)  

605.12(a)  

605.12(c),  introductory  text  

605 12(c)(1)                     

program  or  activity 
program  or  activity 
program  or  activity 

605  22(b),  last  sentence 

serve 

605.22(e)(3)  

accessibility  under  paragraph  (a)  of  this  sec- 

605.31   

605.31  

tion 
programs  or  activities 

605.33(b)(2)  

Individualized  Education  Program 

605.33(b)(3),  first  sentence  .... 
605.33(b)(3),  first  sentence  .... 

605.33(b)(3),  first  sentence  

605.33(b)(3).  first  sentence  .... 
605.33(c)(1),  second  sentence 
605.33(c)(1),  second  sentence 
605.33(c)(1),  second  sentence 
605.33(c)(1).  second  sentence 

605.33(c)(2)  

605.33(c)(2)  

60533(c)(2)  

605.33(c)(2)  

60533(c)(3)  

605.33(c)(3)  

605.33(c)(4),  last  sentence  .... 

605.35(a)  

605,35(a)  

605.37(c)(1),  first  sentence  .... 
605.37(c)(1),  last  sentence  .... 

60538 

60538 

605.38 

605.38 

605.38 

605.39(a)  

60539(a)  r. 

60539(a)  

605.39(a)  

605.39(c).  first  sentence 

605.39(c),  first  sentence 

605.41  

605.41  

605.43(a)  

60543(d)  

605  44(a).  second  sentence  ... 

605.44(c)   

605.47(a)(1),  first  sentence  .... 

605.51  

605.51  t:. 

605.54,  first  sentence 


Remove 


Add 


in 

to  a  program 

for  aid,  benefits,  or  sendees 

the  one 

those 

operates 

in 

to  a  program 

operates  or  provides 

for  aid,  benefits,  or  services 

operated 

operated  or  provided 

program 

aid,  benefits,  or  services 

person  in 

person 

to  a  program 

for  aid,  -benefits,  or  services 

operated 

operated  or  provided 

the  program 

the  aid.  benefits,  or  services 

placement  in 

- 

program 

placement 

such  a  program                 ^_ 

a  free  appropriate  public  education 

program 

program  or  activity 

a  regular  or  special  education  program 

regular  or  special  education 

programs  and  activities 

aid,  benefits,  or  first  sentence  services 

in  these  activities 

operates  a 

provides 

day  care  program  or  activity 

day  care 

an  adult  education  program  or  activity 

adult  education 

from  the  program  or  activity 

under  the  program  or  activity 

operates  a 

provides 

education  program 

education        ^ .' 

from  such  program 

the  recipient's  program 

that  recipient's  program  or  activity 

operates 

provides 

programs  shall  operate  such  programs 

shall  do  so 

programs  and  activities 

programs  or  activities 

or  benefit  from 

program  or  activity 

aid,  benefits,  or  services 

programs  and  activities 

program  or  activity 

program  of 

in  its  program 

programs  and  activities 

aid,  benefits,  or  services 

programs  and  activities 

programs  or  activities 

or  benefit  from 

activity  for 

activity  that  provides  aid.  benefits,  or 

for 


PART  611 —NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  THE  NATIONAL  SCIENCE 
FOUNDATION— EFFECTUATION  OF 
TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT 
OF  1964 

10.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sec.  11(a).  National  Science 
Foundation  Act  of  1950,  as  amended.  42 
U.S.C.  1870(a);  42  U.S.C.  2000d-l. 

11.  Section  611.4  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  611 .4    Assurances  required. 

***** 

(c)*   *   * 

(2)  The  assiuance  required  with 
respect  to  an  institution  of  higher 
education,  hospital,  or  any  other 
institution,  insofar  as  the  assiu-ance 
relates  to  the  institution's  practices  with 
respect  to  admission  or  other  treatment 
of  individuals  as  students,  patients,  or 
clients  of  the  institution  or  to  the 


opportunity  to  participate  in  the 
provision  of  services  or  other  benefits  to 
such  individuals,  shall  be  applicable  to 
the  entire  institution. 

12.  Section  611.5  is  amended  by 
revising  the  example  2.  to  read  as 
follows: 

§  61 1 .5    Illustrative  applications. 

***** 

2.  In  a  research,  training,  or  other 
grant  to  a  university  for  activities  to  be 
conducted  in  a  graduate  school, 
discrimination  in  the  admission  and 
treatment  of  students  in  the  graduate 
school  is  prohibited,  and  the  prohibition 
extends  to  the  entire  university. 
***** 

13.  Section  611.13  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§611.13    Definitions. 

***** 

(f)  The  terms  program  or  activity  and 
program  mean  all  of  the  operations  of 
any  entity  described  in  paragraphs  (f)(1) 
through  (4)  of  this  section,  any  part  of 


which  is  extended  Federal  financial 
assistance: 

(l)(i)  A  department,  agency,  special 
piuTpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
govenmient  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20). 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
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organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 


facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 


entities  described  in  paragraph  (f)(1), 
(2),  or  (3)  of  this  section. 
***** 

14.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 


611.2,  first  sentence  

611.2,  second  sentence  

611.2(b)  ; 

611.2(c)  

611.2,  penultimate  sentence  

611.2,  penultimate  sentence  

611.2.  last  sentence  

611.3(b)(1),  introductory  text 

611.3(c)(2)  

611.4(a)(1),  first  sentence  

611.4(a)(1),  fourth  sentence 

611.4(a)(1),  fourth  sentence 

611.4(a)(2),  second  sentence  

611.4(a)(2),  third  sentence  

61 1 .5,  introductory  text,  first  sentence 

611.5,  example  1.,  first  sentence 

611.5,  example  4.,  first  sentence 

611.6(b),  last  sentence 

611.6(d)  

611.9(e),  first  sentence  

611.10(f)  

611.10(0  

611.10(f)  

611.12(a),  first  sentence  

61 1 .13(h)  

61 1 .13(h)  

611.13(i)  


Remove 


Federally  assisted  programs  and  activities 

under  any  such  program 

under  any  such  program 

ur>der  any  such  program 

program  or  activity 

such  program 

programs 

under  any  program 

Programs 

to  carry  out  a  program 

for  each  program 

in  the  program 

under  a  program  of 

program 

programs  of 

In  programs  for 

grant  programs 

of  any  program  under 

program  under 

programs 

under  the  program  involved 

assistance  will 

under  such  program 

under  such  program 

for  any  program, 

under  any  such  program 

for  the  purpose  of  carrying  out  a  program 


Add 


types  of  Federal  financial  assistance 


type  of  Federal  financial  assistance 

a  program 

types  of  Federal  financial  assistance 

Types  of  Federal  financial  assistance 


with 

statute 

programs  aided  by 

For 

grants 

in 

program  for 

Federal  statutes,  authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies  will 


PART  617— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE  FROM  NSF 

15.  The  authority  citation  for  part  617 
continues  to  read  as  follows: 


Authority:  Age  Discrimination  Act  of  1975, 
as  amended,  42  U.S.C.  6101,  ef  seq.;  45  CFR 
part  90. 

§617.2    [Amended] 

16.  In  §617.2,  the  list  is  amended  by 
adding,  in  alphabetical  order,  the  term 
"Program  or  activity." 


17.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

617.1,  last  sentence  

programs  and  activities 

program  or  activities 

program 

under 

program 

Federal 

program  or  activity 

programs  or  activities 
program  or  activity 

617.8,  first  sentence 

617.11(a)(2),  last  sentence  

617.12(a),  first  sentence  

for 

program  or  activity 

617.12(c),  first  sentence 

617.12(e),  first  sentence  

617.12(f)(2)(ii)  

Federal  financial  assistance 

Dated:  August  16,  2000. 

Lawrence  Rudolph, 

General  Counsel,  National  Science 
Foundation. 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Chapter  XI 

RIN  3135-AA17,  RIN  3136-AA24,  RIN  3137- 
AA11 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  NFAH,  composed  of  the 
National  Endowment  for  the  Arts,  the 
National  Endowment  for  the 
Humanities,  and  the  Institute  of 
Museiun  and  Library  Services,  proposes 
to  amend  45  CFR  chapter  XI,  part  1110, 
as  set  forth  below: 

PART  1110— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 

1.  The  authority  citation  for  part  1110 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2000d— 2000d-7. 

2.  Section  1110.4  is  amended  by 
revising  the  heading  of  paragraph  (b) 
and  paragraph  (d)(2)  to  read  as  follows: 

§  1 1 1 0.4    Assurances  required. 

***** 

(b)  Con  tin  uing  Federal  financial 
assistance  *   *  * 
***** 

(d)  *  *  * 

(2)  The  assm-ance  required  with 
respect  to  an  institution  of  higher 
education  or  any  other  institution, 


insofar  as  the  assurance  relates  to  the 
institution's  practices  with  respect  to 
admission  or  other  treatment  of 
individuals  as  students,  or  clients  of  the 
institution  or  to  the  opportimity  to 
participate  in  the  provision  of  services 
or  other  benefits  to  such  individuals, 
shall  be  applicable  to  the  entire 
institution. 

3.  Section  1110.5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1110.5    Illustrative  applications. 

***** 

(a)  In  a  research,  training,  or  other 
grant  to  a  university  for  activities  to  be 
conducted  in  a  graduate  school, 
discrimination  in  the  admission  and 
treatment  of  students  in  the  graduate 
school  is  prohibited,  and  the  prohibition 
extends  to  the  entire  university. 
***** 

4.  Section  1110.13  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§1110.13    Definitions. 

***** 

(g)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (g)(1)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l){i)  A  departmwit,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 


government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

{2){i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (g)(1), 
(2),  or  (3)  of  this  section. 
***** 

5.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

1110  2  first  sentence          

federally  assisted  programs  and  activities 

under  any  such  program 

program  or  activity 

that  such  program 

programs 

to  carry  out  a  program 

for  each  program 

in  the  program 

through  a  program  of 

under  a  program  of 

program 

to  carry  out  a  program  involving 

of  any  program  under 

program  under  which 

programs 

under  the  program  involved 

assistance  will 

under  such  program 

for  any  program. 

under  any  such  program 

for  the  purposes  of  canying  out  a  program 

types  of  Federal  financial  assistance 

1110  2  second  sentence    

1110  2  fifth  sentence         

type  of  Federal  financial  assistance 

1110  2  fifth  sentence 

that  a  program 

1110.2,  last  sentence 

11104(a)(1)  first  sentence  

types  of  Federal  financial  assistance 

11104(ai(li  third  sentence    

11104(a)(1)  third  sentence    

1110.4(a)(2),  first  sentence  

11104(a)(2)  second  sentence         

with 
with 

1110.4(a)(2),  third  sentence  

1110  4(b)      

statute 
for 

1110  6(b)  last  sentence    

in 

1110.6(d)  , 

1110.9(e),  first  sentence  

1110  io(n 

program  for  which 

Federal  statutes,  authorities,  or  other  means 
by  which  authorities,  or  other  means  by 
which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

1110 10(f)     

assistance  to  which  this  regulation  applies  will 

1110  10(f)  first  sentence  

1110 13(1)      

111013(1)  

1110.13(j)  
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Dated:  August  21,  2000. 
Karen  Elias, 

Deputy  General  Counsel,  National 
Endowment  for  the  Arts,  National  Foundation 
on  the  Arts  and  the  Humanities. 

Dated:  September  11,  2000. 

Laura  S.  Nelson, 

Assistant  General  Counsel,  National 
Endowment  for  the  Humanities,  National 
Foundation  on  the  Arts  and  the  Humanities. 

Dated:  August  8,  2000. 

Nancy  E.  Weiss, 

General  Counsel.  Institute  of  Museum  and 
Library  Services,  National  Foundation  on  the 
Arts  and  the  Humanities. 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  Chapter  XI 

RIN3135-AA17 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  NEA  proposes  to  amend  45 
CFR  chapter  XI,  parts  1151  and  1156,  as 
set  forth  below: 

PART  1151— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP 

1.  The  authority  citation  for  part  1151 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 
Section 

1151.2 

1151.4(a),  second  sentence 

1151.16(a)  

1151.16(b)  

1151.16(c)  

1151.16(c)  

1151.16(e)  

1151.17(a),  introductory  text  

1151.17(a)(1)  

1151.17(a)(5)  

1 151 .17(b)  

1151.17(c)(2)  

1151.17(d)(1) 

1 151 .17(e)  

1 151 .18(a)(3) 

1151.18(a)(3)  

1151.18(b)  

1151.18(d)  _ 

1 151 .18(d)  

1151.18(e)  

1151.22(b),  last  sentence 

1151.22(c) 

1 151 .22(d)(3)  

1151.31(a)  

1151.31(c),  last  sentence 

1151.31(d)(8)  

1151.31(d)(8)  

1151.32(a)  

1151.32(c),  introductory  text  

1151.32(c)(1)  


2.  Section  1151.3  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§1151.3    Definitions. 

***** 

(h)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (h)(1)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnmientality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 


(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (h)(1), 
(2),  or  (3)  of  this  section. 

§1151.21     [Amended] 

3.  The  undesignated  center  heading 
immediately  preceding  §1151. 21  is 
amended  by  removing  the  word 
"Program". 

4.  Section  1151.22  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  1 1 51 .22    Existing  facilities. 

(a)  A  recipient  shall  operate  each 
program  or  activity  to  which  this  part 
applies  so  that  when  each  part  is  viewed 
in  its  entirety  it  is  readily  accessible  to 
and  usable  by  handicapped  persons. 


5.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


or  benefits  from 
programs  and  activities 
or  benefits  from 
the  t)enefits  of  a  program 
program 

or  benefiting  from 
programs  and  activities 
t)enefit,  service,  or  program 
program, 
program 

programs  or  activities 
program 
or  benefits  from 
or  tjenefiting  from 
for  a  specific  program  offered 
that  program 
programs 

benefits  of  the  programs  and  activities 
programs  and  activities 
programs  and  activities 
offer  programs  and  activities  to 
to  make  programs  or,  activities  in  existing  fa- 
cilities accessible 
program  accessibility 

or  benefits  from 

apprenticeship  programs 

social 

programs 

program 

program 

program 


Add 


programs  or  activities 

aid,  benefits,  or  services 
program  or  activity 

programs  or  activities 
benefit,  or  service 

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


and  offering,  for  example,  a  specific  event 

that  specific  event 

aid,  benefits,  or  sen/ices 

aid,  t)enefits,  or  sen/ices 

aid,  benefits,  or  services 

programs  or  activities 

serve 


accessibility  under  paragraph  (a)  of  this  sec- 
tion 

apprenticeships 
those  that  are  social 

program  or  activity 
program  or  activity 
program  or  activity 


Section 

Remove 

Add 

1151.41(a),  first  sentence  

1151.41(a),  first  sentence  

for  a  program  or  activity 
the  program 

the  program  or  activity 

PART  1156— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE 

6.  The  authority  citation  for  part  1156 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6101  et  seq.;  45  CFR 
part  90. 

§1156.2    [Amended] 

7.  Section  1156.2  is  amended  by 
removing  the  words  "and  to  each 
program  or  activity  that  receives  or 
benefits  from  such  assistance"  in 
paragraph  (a). 

8.  Section  1156.3  is  amended  by 
redesignating  paragraphs  (h)  through  (n) 
as  paragraphs  (i)  through  (o), 
respectively;  and  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§1156.3    Definitions. 

***** 

(h)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (h)(1)  through  (4)  of  this 


section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

{l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnmientality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

{2){i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  otherprivate 
organization,  or  an  entire  sole 
proprietorship — 


(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  {h){l), 
(2),  or  (3)  of  this  section. 
***** 

9.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Section 

Remove 

Add 

1156.1,  last  sentence  

1156  7(c)                  

programs  and  activities 

program 

programs  and  activities 

program 

Federal 

program  or  the  activity 

programs  or  activities 
program  or  activity 

1156.10,  first  sentence  

1156.17(a)(2),  last  sentence  

1156  19(c)<2i  first  sentence  

programs  or  activities 

1156.20(b)(2)  

Federal  financial  assistance 

Dated:  August  21,  2000. 

Karen  Elias, 

Deputy  General  Counsel,  National 
Endowment  for  the  Arts. 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  For  the 
Humanities 

45  CFR  Chapter  XI 

RIN  3136-AA24 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  NEH  proposes  to  amend  45 
CFR  chapter  XI,  part  1170  as  set  forth 
below: 

PART  1170— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
FEDERALLY  ASSISTED  PROGRAMS 
OR  ACTIVITIES 

1.  The  heading  for  part  1170  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  1170 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  794. 

3.  Section  1170.3  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§1170.3    Definitions. 

***** 

(g)  The  term  program  or  activity 
means  all  of  the  operations  of  any  entity 
described  in  paragraphs  (g)(1)  through 
(4)  of  this  section,  any"  part  of  which  is 
extended  Federal  financial  eissistance: 

{l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

{2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 


(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  tide  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
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entities  described  in  paragraph  (g)(1), 
(2).  or  (3)  of  this  section. 


Subpart  D  to  Part  1 1 70    [Amended] 

4.  The  heading  for  subpart  D  is 
amended  by  removing  the  word 
"Program". 

Section 

1170.2 

1 170.3(a)  

1 170.3(a)  

1 170.3(d)  

1 170.1 1  

1170.12(a)(5)  

1 170.12(b)  

1 170.12(c)(2) 

1170.12(d)(1)  

1170.12(e)  

1170.12(e)  

1 170.12(f)  

1 170.13(a)(3)  

1170.13(a)(3)  

1170.13(a)(4).  first  sentence  

1170.13(c)  

1170.13(c)  

1170.13(d)  

1170.21(a)  

1170.21(c),  last  sentence 

1170.21(d)(8)  

1170.21(d)(8)  

1170.22(a)  

1170.22(c),  introductory  text  

1 170.22(c)(1)  

1170.32(b),  last  sentence 

n 70.32(d)(3)  

1170.41  

1170.41  

1170.43(a)  

1170.43(d)  

1170.44(a),  second  sentence , 

1 170.44(c) 

1 170.44(d)(1)  

1170.47(a)(1),  first  sentence  

1170.51(a),  first  sentence  

1170.51(a),  first  sentence  

1 170.52(a)(3)(i) 

1 170.52(a)(3)(ii)  

1170.54(a),  second  sentence 


Dated:  September  11,  2000. 

Laura  S.  Nelson, 

Assistant  General  Counsel,  National 
EndowTnent  for  the  Humanities. 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Chapter  XII 

RIN  3045-AA29 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Corporation  proposes  to 
amend  45  CFR  chapter  XII,  parts  1203 
and  1232  as  set  forth  below: 


5.  Section  1170.32  is  amended  by 
revising  the  heading  and  first  sentence 
of  paragraph  (a)  to  read  as  follows: 

§  11 70.32    Existing  facilities. 

(a)  Accessibility.  A  recipient  shall 
operate  each  program  or  activity  to 
which  this  part  applies  so  that  when 


each  part  is  viewed  in  its  entirety  it  is 
readily  accessible  to  handicapped 
persons.  *  *   * 
***** 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shovim  in  the  middle  column  and 
add  the  text  shown  in  the  right  column: 


Remove 


or  benefits  from 
,  and 
95-602 

program 

or  benefits  from 

program 

programs  or  activities 

program 

or  benefits  from 

the  benefits  of  a  program 

from  a  program 

programs  and  activities 

programs 

program 

of  a  program's 

the  programs  and  activities 

museum  programs  and  activities 

programs  and  activities 

or  benefits  from 

apprenticeship  programs 

social 

programs 

program 

program 

program 

offer  programs  and  activities  to 

program  accessibility 

programs  and  activities 
or  benefit  from 
program  or  activity 
programs  and  activities 
program  of 
in  its  program 

under  the  education  program  or  activity  oper- 
ated by  the  recipient 
programs  and  activities 
for  a  program  or  activity 
the  program 
program 
program 
programs  and  activities 


Add 


95-602,  and  by  the  Civil  Rights  Restoration 

Act  of  1987,  Pub.L.  100-259 
program  or  activity 

program  or  activity 
aid,  benefits,  or  services 
program  or  activity 

aid,  benefits,  or  services 
from  aid,  benefits,  or  services 
programs  or  activities 
aid,  benefits,  or  services 
aid,  t>enefit,  or  service 

the  program  or  activity 

museum  aid,  t)enefits,  or  services 

programs  or  activities 

apprenticeships 
ttiose  that  are  social 

program  or  activity 
program  or  activity 
program  or  activity 
serve 

accessibility  under  paragraph  (a)  of  this  sec- 
tion 
programs  or  activities 

aid,  benefit,  or  service 
program  or  activity 


aid,  benefits,  or  services 

the  program  or  activity 
program  or  activity 
program  or  activity 
programs  or  activities 


PART  1203— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS- 
EFFECTUATION  OF  TITLE  VI  OF  THE 
CIVIL  RIGHTS  ACT  OF  1964 

1.  The  authority  citation  for  part  1203 
continues  to  read  as  follows: 

Authority:  Sec.  602,  78  Stat.  252;  42  U.S.C. 
2000d-l. 

2.  Section  1203.3  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§1203.3    Definitions. 

***** 

(e)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 


described  in  paragraphs  (e)(1)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instnmientality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 


(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship*— 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship. as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is  * 
established  by  two  or  more  of  the 

Section 

1203.2(a),  introductory  text,  first  sentence 

1203.2(a),  Introductory  text,  second  sentence 

1203.2(a)(2)  

1203.2(a)(3)  

1203.2(a),  concluding  text,  first  sentence  

1203.2(a),  concluding  text,  first  sentence  

1203.2(a)(4)  concluding  text  last  sentence  .... 
1203.2(b)  

1203.3(d)  

1203.3(0  

1203.3(f)  

1203.4(b)(1),  introductory  text 

1203.4(c)(1),  first  sentence  ....^. 

1203.5(a)(1),  first  sentence  ....*. 

1203.5(a)(1),  first  sentence  

1203.5(a)(1),  second  sentence  

1203.5(a)(1),  fifth  sentence  

1203.5(a)(1),  fifth  sentence  

1203.5(a)(2),  second  sentence  

1203.5(a)(2),  third  sentence  

1203.5(d),  Introductory  text  

1203.5(d),  introductory  text  

1203.6(b),  second  sentence 

1203.6(d)  

1203.9(e),  first  sentence  

1203.10(0 

1203.10(0  

1203.10(0  

1203.12(a),  first  sentence  


entities  described  in  paragraph  (e)(1), 
(2),  or  (3)  of  this  section. 

***** 

3.  Section  1203.5  is  amended  by 
revising  paragraph  (b),  paragraph  (c)(2), 
and  the  heading  of  paragraph  (d)  to  read 
as  follows: 

§1203.5    Assurances  required. 

***** 

(b)  Assurances  from  Government 
agencies.  In  the  case  of  an  application 
fi'om  a  department,  agency,  or  office  of 
a  State  or  local  government  for  Federal 
financial  assistance  for  a  specified 
purpose,  the  assurance  required  by  this 
section  shall  extend  to  any  other 
department,  agency,  or  office  of  the 
same  governmental  imit  if  the  policies 
of  the  other  department,  agency,  or 
office  will  substantially  affect  the 
project  for  which  Federal  financial 
assistance  is  requested. 

(c)*  *  * 

(2)  The  assurance  required  by  an 
academic  institution,  detention  or 
correctional  facility,  or  any  other 
institution  or  facility,  relating  to  the 
institution's  practices  with  respect  to 


admission  or  other  treatment  of 
individuals  as  students,  patients,  wards, 
iiunates,  persons  subject  to  control,  or 
clients  of  the  institution  or  facility  or  to 
the  opportunity  to  participate  in  the 
provision  of  ser\'ices,  disposition, 
treatment,  or  benefits  to  these 
individuals,  is  applicable  to  the  entire 
institution  or  facility. 

(d)  Continuing  Federal  financial 
assistance.  *  *  * 


Appendix  A  to  Part  1203    [Amended] 

4.  The  heading  for  appendix  A  to  part 
1203  is  amended  by  removing  the  word 
"Programs"  and  adding,  in  its  place,  the 
words  "Federal  Financial  Assistance". 

Appendix  B  to  Part  1203    [Amended] 

5.  The  heading  for  appendix  B  to  part 
1203  is  amended  by  removing  the  word 
"Programs"  and  adding,  in  its  place,  the 
words  "Federal  Financial  Assistance". 

6.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  coliunn  and 
add  the  text  shown  in  the  right  column: 


Remove 


federally  assisted  programs 
under  a  program 
under  a  program 
under  a  program 
a  program 
the  program 
programs 

as  part  of  the  program  receiving  that  assist- 
ance 
for  the  purpose  of  carrying  out  a  program 
for  any  program, 
under  a  program 
under  a  program 
a  program  of 
to  carry  out  a  program 
except  a  program 
program 

for  each  program, 
in  the  program 
under  a  program  of 
program 

to  carry  out  a  program  involving 
programs 

of  a  program  under 
program  under  which 
programs 


under  the  program  Involved 
assistance  will 
under  the  programs 
under  a  program 


Add 


types  of  Federal  financial  assistar>ce 


a  type  of  Federal  financial  assistance 

a  program 

types  of  Federal  financial  assistance 


the 

except  an  application 
award 


with 

statute 

for 

types  of  Federal  financial  assistance 

in 

program  for  which 

Federal  statutes,authorities,  or  other  means 
by  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  regulation  applies 

assistance  to  which  this  regulation  applies 


76514 Federal  Register  /  Vol.  65.  No.  235  /  Wednesday,  December  6,  2000  /  Proposed  Rules 


PART  1232— NONDISCRIMINATION  ON 
BASIS  OF  HANDICAP  IN  PROGRAMS 
OR  ACTIVITIES  RECEIVING  FEDERAL 
FINANCIAL  ASSISTANCE 

7.  The  heading  for  part  1232  is  revised 
to  read  as  set  forth  above. 

8.  The  authority  citation  for  part  1232 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

9.  Section  1232.3  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§1232.3    Definitions. 


(m)  Program  or  activity  means  all  of 
the  operations  of  any  entity  described  in 
paragraphs  (m)(l)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

Section 

1232.2,  first  sentence  

1232.2,  first  sentence 

1232.3(k)  

1232.4(b)(1)(v) 

1232.4(b)(2)  

1232.4(b)(3)(ll)  

1232.4(b)(4)(i) 

1232.4(c)  

1232.4(c)  

1232.4(d)  

1232.4(0  

1232.4(f) .-. 

1232.5(a),  first  sentence  

1232, 5(a),  first  sentence  

1232.5(c)  

1232.7(a)(3)(l) 

1232.7(a)(3)(ll)  

1232.7(a)(3)(lli)  

1232.9(a)  

1232.9(c)(8)  

1232.9(c)(8) 

1232  9(d),  last  sentence 

1232.9(f)  

1232.10(a)  

1232.10(c),  Introductory  text  

1232.10(c)(1)  


(2){i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (m)(l), 
(2),  or  {3}  of  this  section. 

Subpart  C  of  Part  1 232    [Amended] 

10.  The  heading  for  subpart  C  of  part 
1232  is  amended  by  removing  the  word 
"Program". 


Remove 


or  benefits  from 

including  volunteer  programs  such  as 

urKJer  any  programs 

program 

programs  or  activities 

program 

or  benefits  from 

ttie  tienefits  of  a  program 

from  a  program 

programs  and  activities 

program 

or  benefiting  from 

for  a  program  or  activity 

program 

volunteer  program 

program 

program 

program 

or  benefits  from 

social 

programs 

apprenticeship  programs 

volunteer  program 

program 

program 

program 


§1232.13    [Amended] 

11.  The  heading  for  §1232.13  is 
amended  by  removing  the  word 
"program". 

12.  Section  1232.14  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  paragraph  (b)  to  read  as  follows: 

§  1232.14    Existing  facilities. 

(a)  A  recipient  shall  operate  each 
program  or  activity  to  which  this  part 
applies  so  that  when  each  part  is  viewed 
in  its  entirety  it  is  readily  accessible  and 
usable  by  handicapped  persons.  *   *   * 

(b)  A  recipient  is  not  required  to  make 
structural  changes  in  existing  facilities 
where  other  methods  are  effective  in 
achieving  compliance  with  this  section. 
Where  structural  changes  are  necessary 
to  comply  with  paragraph  (a)  of  this 
section,  such  changes  shall  be  made  as 
soon  as  practicable,  but  in  no  event  later 
than  three  years  after  the  effective  date 
of  the  regidation. 
***** 

13.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  colxunn  and 
add  the  text  shown  in  the  right  column: 


Add 


including,  but  not  limited  to 

as 

program  or  activity 

aid,  benefits,  or  services 

program  or  activity 

aid,  benefits,  or  services 
from  aid,  benefits,  or  services 
programs  or  activities 
program  or  activity 


program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 

tfK>se  that  are  social 

apprenticeships 
program  or  activity 
program  or  activity 
program  or  activity 
program  or  activity 
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Dated:  November  6,  2000.                                  §21.7    Assurances  required.                              system  of  vocational  education,  or  other 
Frank  Trinity.                                                        *         *         .         .         *                                     school  system; 
Acting  General  Counsel.  Corporation  for                 (b)  Continuing  Federal  financial                   (3)(i)  An  entire  corporation. 
National  and  Community  Service.                         assistance.*   *   *                                               partnership,  or  other  private 
^^^M^^..,-,..T  «.-  •m.>..enAn-r.-ri^..i          3.  Sectlou  21.23  is  amended  by                 organization,  or  an  entire  sole 
DEPARTMENT  OF  TRANSPORTATION      ^^^.^.^^  paragraph  (e)  to  read  as  follows:     proprietorshif^ 

49  CFR  Subtitle  A                                          621  23    Def  f                                                   ^^^  ^^  assistance  is  extended  to  such 
RIN2105-AC96                                                   *     '    *         T"°"*'       *                                   corporation,  partnership,  private 

,  _  „                                      ,                         organization,  or  sole  propnetorstup  as  a 
Authority  and  Issuance                                      (e)  Prograrn  or  activity  and  program         ^^^^^.  ^^ 
^      ,                       .     u-     U--             mean  all  of  the  operations  of  any  enUty           (B)  Which  is  principally  engaged  in 
For  the  reasons  set  forth  in  the  joint         described  m  paragraphs  (e)(1)  through         ^^  business  of  providing  education, 
preamble,  DOT  proposes  to  amend  49          (4)  of  this  section,  any  part  of  which  is         j^^^j^  ^^^^  housing,  social  services,  or 
CFR  subtitle  A,  parts  21  and  27  as  set          extended  Federal  financial  assistance:         parks  and  recreation-  or 
forth  below:                                                          (l)(i)  A  department,  agency,  special                 j  ^^  ^^^.^    j^^  ^^  ^^j^^^ 

purpose  district,  or  other                                               ,,                  l-     n 
PART  21-NONDISCRIMINATION  IN           instrumentality  of  a  State  or  of  a  local          f  "'^P^f  ^^'u  >Kt ?  fiL'S 
FEDERALLY-ASSISTED  PROGRAMS         government;  or                                                 facility  to  which  Federal  financial 
OF  THE  DEPARTMENT  OF                            ^  (ii)  The  entity  of  such  State  or  local          assistance  is  extended,  in  the  case  of 
TRANSPORTATION-EFFECTUATION       government  that  distributes  such                  ^.y  °^^'  corporation,  partnership. 
OF  TITLE  VI  OF  THE  CIVIL  RIGHTS             assistance  and  each  such  department  or      P"^^^.«  organization,  or  sole 
ACT  OF  1 964                                                    agency  (and  each  other  State  or  local            propnetorship;  or 

government  entity)  to  which  the                       *i,^J.°  w  ^"''"^  ""^"^^/fu 

1.  The  authority  citation  for  part  21  is      Assistance  is  extended,  in  the  case  of           established  by  two  or  more  of  the 
revised  to  read  as  follows:                              assistance  to  a  State  or  local                           entities  described  m  paragraph  (e)(1). 

„.                                                    (2).  or  (3)  of  this  section. 
Authority:  42  U.S.C.  2000d-2000d-7.              government;                                                         *         *         , 

{2)(i)  A  college,  imiversity.  or  other 

2.  Section  21.7  is  amended  by                   postsecondary  institution,  or  a  public             4.  In  the  table  below,  for  each  section 
removing  the  fifth  sentence  of  paragraph     system  of  hieher  education;  or                      indicated  in  the  left  column,  remove  the 
(a)(1)  and  by  revising  the  heading  of                (ii)  A  localeducational  agency  (as            text  shown  in  the  middle  column  and 
paragraph  (b)  to  read  as  follows:                    defined  in  section  8801  of  title  20),               add  the  text  shown  in  the  right  column: 

Section 

Remove 

Add 

?1  3^a^  Introductorv  text  first  sentence    

federally  assisted  programs  and  activities 

under  any  such  program 

under  any  such  program 

under  any  such  program 

program  or  activity 

such 

programs 

under  any  program 

programs  of 

a  program  of 

assistance 

to  carry  out  a  program 

except  a  program 

program 

for  each  program 

in  the  program 

under  a  program  of 

program 

to  cany  out  a  program  involving 

programs 

of  any  program  under 

under 

programs 

under  the  program  involved 

assistance  will 

under  such  programs 

under  such  program 

for  the  purpose  of  carrying  out  a  program 

for  any  program, 

under  any  such  program 

types  of  Federal  financial  assistance  • 

21.3(a),  Introductory  text,  second  sentence 

21.3(a)(2)  

21.3(a)(3)  

21.3(a),  concluding  text,  first  sentence  :. 

21  3(a)  conciudina  text  first  sentence  

type  of  Federal  financial  assistance 
a 

21.3(a),  concluding  text,  last  sentence  

21.5(b)(1),  Introductory  text 

21.5(b)(6)  

21  5(cM1)  first  sentence 

types  of  Federal  financial  assistance 

types  of  Federal  financial  assistance  adminis- 
tered by 
the 

21  5<ciM)  first  sentence  

assistance  to  a  program 

21  7(a)M)  first  sentence  

21.7(a)(1),  first  sentence 

21.7(a)(1),  second  sentence 

2^  7ls\(^'\  sixth  sentence        

except  an  application 
award 

21  7(a)(^)  sixth  sentence  

21  7(ai(2)  second  sentence  

with 

21  7(aU2)  third  sentence 

statute 

21  7(b)   ■                   

for 

21  7(b)                                  

types  of  Federal  financial  assistance 

21  9(b)  second  sentence 

in 

21  9(d) 

for 

21  15(6)  first  sentence         

Federal  statutes,  authorities,  or  ottier  means 

21  i7(n                    

by  which  Federal  financial  assistance  Is  ex- 
tended and 
to  which  this  regulation  applies 

21  17(f)      

assistance  to  which  this  regulation  applies  will 

21  17(f)         

21  21(a)  first  sentence        .■ 

21  23(d)         

21.23(f)  

21.23(f)  

. 

« 
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PART  27— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABILITY  IN 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

5.  The  heading  for  part  27  is  revised 
to  read  as  set  forth  above. 

6.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  Sec.  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794);  sec. 
16  (a)  and  (d)  of  the  Federal  Transit  Act  of 
1964.  as  amended  (49  U.S.C.  5310  (a)  and  (f); 
sec.  165(b)  of  the  Federal- Aid  Highway  Act 
of  1973,  as  amended  (23  U.S.C.  142  nt.). 

Subpart  A — General 

7.  Section  27.5  is  amended  by  revising 
the  definition  of  Primary  recipient  and 
adding,  in  alphabetical  order,  a 
definition  of  Program  or  activity  to  read 
as  follows: 

§27.5    Definitions. 

***** 

Primary  recipient  means  any  recipient 
that  is  authorized  or  required  to  extend 
Federal  financial  assistance  firom  the 
Department  to  another  recipient. 


Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (1)  through  (4)  of  this 
definition,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(l)(i}  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2){i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  8801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 


organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1),  (2), 
or  (3)  of  this  definition. 
***** 

8.  Section  27.7  is  amended  by  revising 
the  heading  for  paragraph  (d)  to  read  as 
follows: 

§  27.7    Discrimination  prohibited. 

***** 

(d)  Aid,  benefits,  or  services  limited  by 
Federal  law.  *   *   * 

9.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
text  shown  in  the  middle  coliunn  and 
add  the  text  shown  in  the  right  coliuim: 


12.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  text  shown  in  the  middle  column 
and  add  the  text  shown  in  the  right  colimm: 


Section 


27.121(b),  last  sentence 

27.121(d)  

27.125(b)(2)  

27.127(f),  first  sentence 

27.129(e),  first  sentence 
27.129(e),  last  sentence 


Remove 


of  any  program  under 

program 

program 

programs 


under  the  program  involved 
assistance 


Add 


in 

program  or  activity 

program  or  activity 

Federal  statules,  authorities,  or  other  means 
t>y  which  Federal  financial  assistance  is  ex- 
tended and 

to  which  this  first  regulation  applies 

assistance  to  which  this  regulation  applies 


Dated:  August  25,  2000. 
Rodney  E.  Slater, 

Secretary  of  Transportation. 

[FR  Doc.  00-29358  Filed  12-5-00;  8:45  am] 

BILUNG  COD€  3410-94-P,  7590-01 -P.  6450-01 -P, 
8025-01-P,  7510-01-P,  3510-BP-P,  4710-10-f>,  611ft- 
01-P,  4410-13-P,  4510-23-P,  8320-01-P,  6560-50-4», 
6820-34-P,  4310-flE-P,  6718-01-P,  7555-01-P,  753*- 
01-P,  7536-01-P,  7036-01-P,  6050-28-P,  4910-62-P 


Section 


27.3(a)  

27.5,  definition  of  Qualified  handicapped  per- 
son, paragraph  (2). 

27.5,  definition  of  Recipient 

27.5,  definition  of  Recipient 

27.7(a) 

27.7(b)(1)(v) 

27.7(b)(3)  

27.7(b)(4)(ii)  

27.7(b)(5)(i) 

27.7(b)(6)  

27.7(d)  

27.9(a),  first  sentence  

27.9(a),  first  sentence  

27.9(b)(4)  

27.11(a)(3)(i) 

27.11(a)(3)(il)  


Remove 


or  benefits  from 
activities 

for  any  Federal  program, 

under  any  such  program 

or  benefits  from 

program 

programs  or  activities 

program 

or  benefits  from 

or  benefitting  from 

In  programs 

to  carry  out  a  program 

program  will 

program 

program 

program 


Add 


services 


program  or  activity 
aid,  benefits,  or  services 
program  or  activity 


For  aid,  benefits,  or  services 

program  or  activity  will 
program  or  activity 
program  or  activity 
program  or  activity 


10.  The  heading  of  subpart  B  is 
revised  to  read  as  follows: 


Subpart  B — Accessibility 
Requirements  in  Specific  Operating 
Administration  Programs:  Airports, 
Railroads,  and  Highways 


11.  In  the  table  below,  for  each  section  indicated  in  the  left  column,  remove  the  text  shown  in  the  middle  column 
and  add  the  text  shown  in  the  right  column: 


Section 


27.71(b),  last  sentence 
27.77 


Remove 


programs 

Essential  Air  Service  program 


Add 


programs  or  activities 
Essential  Air  Service  Program 


Subpart  C— Enforcement 


Wednesday, 
December  6,  2000 


Part  VI 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  30 

Treble  Damages  for  Failure  to  Engage  in 
Loss  Mitigation;  Advance  Notice  of 
Proposed  Rulemaking 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  30 

[Docket  No.  FR  4553-A-01] 

RIN  2501-AC66 

Treble  Damages  for  Failure  To  Engage 
in  Loss  Mitigation;  Advance  Notice  of 
Proposed  Rulemaking 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  notice  announces  HUD's 
intention  to  issue  a  proposed  rule  to 
amend  HUD's  Civil  Money  Penalty 
regulations  to  provide  for  damages  of 
three  times  the  amount  of  any  mortgage 
insurance  benefit  claimed  by  the 
mortgagee  for  any  mortgage  as  to  which 
the  mortgagee  failed  to  engage  in  loss 
mitigation  actions.  Current  regulations 
provide  that  HUD  may  initiate  a  civil 
money  penalty  action  against 
mortgagees  and  lenders  for  certain 
prohibited  conduct,  including  failure  to 
service  FHA  insured  mortgages  in 
accordance  with  FHA  regulations. 
However,  in  1998,  Congress  amended 
the  National  Housing  Act,  as  more 
particularly  described  below,  to  add  a 
triple  penalty  to  the  existing  civil 
money  penalty  system  for  a  mortgagee's 
failure  to  engage  in  loss  mitigation. 
Specifically,  HUD  seeks  comments 
regarding  the  best  regulatory  procedures 
and  structures  for  implementing  this 
Congressional  mandate.  This  notice 
therefore  solicits  public  comment  on  the 
subject  prior  to  publication  of  a 
proposed  rule. 

DATES:  Comment  Due  Date:  February  5, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  and 
responses  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time  at 
the  above  address). 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Tautges,  Office  of  The  Deputy  Assistant 
Secretary  for  Single  Family  Housing, 
Room  9184,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  D.C.,  20410, 


telephone  (202)  708-1672  (this  is  not  a 
toll-free  number).  Hearing  or  speech- 
impaired  individuals  may  access  these 
numbers  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-ft-ee  number). 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  601(f),  (g)  and  (h)  of  the 
Department  of  Veteran's  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  (1999)  (Pub.  L.  105-276,  approved 
October  21,  1998)  amended  sections 
230,  536(a),  and  536(b)(1)  of  die 
National  Housing  Act  ("NHA")(12 
U.S.C.  1715U,  12  U.S.C.  1735f-14(a)(2) 
and  12  U.S.C.  1735f-14(b)(l), 
respectively)  to  add  a  triple  penalty  for 
failme  to  engage  in  loss  mitigation  to 
the  existing  civil  money  penalty  system. 
Among  other  things,  the  statute  now 
requires  that,  upon  the  default  of  a 
single  family  mortgage  insured  under 
Title  II  of  the  National  Housing  Act,  it 
is  mandatory  for  the  mortgagee  to 
engage  in  loss  mitigation  actions 
(including,  but  not  limited  to,  special 
forbearance,  loan  modification,  and 
deeds  in  lieu  of  foreclosure)  for  the 
purpose  of  providing  alternatives  to 
foreclosure.  Also,  added  to  the  actions 
in  section  536(b)  for  which  the  Secretary 
"may  impose  a  civil  money  penalty  on 
the  mortgagee  or  lender"  is  "failiue  to 
engage  in  loss  mitigation  actions  as 
provided  in  section  230(a)  of  this  Act 
[i.e.,  the  NHA]."  See  section  536(b)(l)(I), 
12  U.S.C.  1735f-14(b)(l)(I).  In  die  case 
of  such  failiue,  "the  penalty  shall  be  in 
the  amount  of  three  times  the  amount  of 
any  insurance  benefits  claimed  by  the 
mortgagee  with  respect  to  any 
mortgage"  as  to  which  such  failure 
occurred.  See  section  536(a)(2),  12 
U.S.C.  1735f-14(a){2). 

The  regulation  relating  to  civil  money 
penalties  for  mortgagees  who  engage  in 
prohibited  acts  is  found  at  24  CFR 
30.35.  This  regulation  was  promulgated 
in  its  current  form  on  September  24, 
1996  (61  FR  50215)  and  technically 
amended  on  February  26,  1998  (63  FR 
9742).  The  regulation  currently  provides 
for  a  maximum  penalty  of  $5,500  for 
each  violation,  up  to  a  maximum  of 
$1,100,000  for  all  violations  committed 
within  any  one-year  period.  A  variety  of 
prohibited  acts  are  covered,  including, 
generally,  a  failine  to  service  a  mortgage 
in  accordance  with  24  CFR  part  203.  See 
24  CFR  30.35(a)(10).  The  requirement  to 
engage  in  loss  mitigation  is  set  forth 
primarily  at  24  CFR  203.501,  which 
cross-references  actions  including,  but 
not  limited  to,  deeds  in  lieu  of 
foreclosure  (24  CFR  203.357);  special 


forbearance  (24  CFR  203.471,  203.614); 
partial  claims  (24  CFR  203.414); 
assumptions  (24  CFR  203.512);  and 
recasting  of  mortgages  (24  CFR  203.616). 
In  addition,  regulations  require  lenders 
to  engage  in  a  loss  mitigation  evaluation 
to  determine  which  loss  mitigation 
options  are  appropriate  (24  CFR 
203.605). 

Ordinary  civil  penalties  will  remain 
in  effect  for  failure  to  engage  in  a  variety 
of  required  servicing  functions, 
including,  but  not  limited  to:  pre- 
foreclosure  review  to  ensure  that  all 
servicing  requirements  have  been  met 
(24  CFR  203.606);  giving  each  mortgagor 
in  default  the  notice  of  default  (24  CFR 
203.602);  and  monthly  reporting 
concerning  all  properties  that  are  90 
days  or  more  delinquent  (24  CFR 
203.332). 

This  Advance  Notice  of  Proposed 
Rulemaking 

HUD  plans  to  issue  a  proposed  rule 
implementing  the  new  requirement  to 
assess  treble  damages  when  a  mortgagee 
fails  to  engage  in  any  loss  mitigation 
activities  with  cooperative  and  qualified 
mortgagors.  HUD's  goals  are  to  foster  an 
increase  in  loss  mitigation  efforts  by 
lenders,  to  decrease  losses  to  FHA's 
insxu-ance  fund,  to  help  borrowers  retain 
their  homes,  to  integrate  the  pre-existing 
civil  money  penalty  system  with  the 
new  requirement  of  treble  damages,  and 
to  avoid  punishing  lenders  who  have 
overall  good  records. 

To  that  end,  HUD  plans  to  propose  a 
rule  that  would  assess  treble  damages 
considering  both  single-loan 
performance  and  overall  portfolio 
performance.  As  to  a  single  loan  that 
goes  into  default,  HUD  proposes  to 
regard  a  lender  as  having  failed  to 
engage  in  loss  mitigation  if  the  lender 
has  failed  to  perform  the  loss  mitigation 
evaluation  under  24  CFR  203.605  and 
then  take  the  appropriate  loss  mitigation 
action(s).  In  that  case,  the  lender  would 
be  potentially  subject  to  treble  damages. 
As  a  further  step,  HUD  proposes  to 
establish  a  system  of  analyzing  a 
mortgagee's  loss  mitigation  efforts 
portfolio-wide  by  using  a  tiered  scoring 
system  based  on  performance  ratios  of 
loss  mitigation  actions  divided  by  Real 
Estate  Owned  ("REO").  Based  on  the 
loss  mitigation/REO  ratio  established, 
HUD  plans  to  propose  to  group  lenders 
in  four  tiers  in  relation  to  the  mean  or 
some  other  identified  score.  HUD  plans 
to  propose  a  system  in  which  lenders  in 
the  top  three  tiers,  i.e.,  those  who  have 
relatively  good  records  of  making  loss 
mitigation  efforts,  would  not  be  subject 
to  treble  damages,  and  those  in  the 
bottom  tier  who  violate  the  regxdation 
would  be  subject  to  treble  damages. 


HUD  specifically  invites  comments  on 
this  proposed  tiering  system,  including 
comments  regarding  the  specific  tier 
structure  based  on  performance  ratios  of 
loss  mitigation  actions  to  REO.  HUD 
also  welcomes  suggestions  regarding 
other  factors,  if  any,  that  commenters 
believe  should  be  included  in  the  ratio. 

In  addition,  HUD  welcomes  general 
comments  regarding  the  proposed  rule. 
HUD  will  review  all  public  comments 
submitted  in  connection  with  preparing 
the  proposed  rule  on  this  subject.  HUD 
will  promulgate  a  proposed  rule  that 


implements  a  system  for  assessing  treble 
damages  against  mortgagees  who  fail  to 
engage  in  loss  mitigation  with 
cooperative  and  qualified  borrowers. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  advance  notice  of 
proposed  rulemaking  (ANPR)  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30, 1993.  Any 
changes  made  in  this  ANPR  subsequent 
to  its  submission  to  OMB  are  identified 


in  the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Sevendi  Street,  S.W.,  Washington,  DC 
20410. 

Dated:  November  29,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  00-30989  Filed  12-5-00;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No:  84.051  B] 

Career  Clusters — Cooperative 
Agreements;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2001 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  fonns,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  Program:  The  purpose  of 
the  Career  Clusters  Initiative,  formerly 
knovtm  as  the  Building  Linkages 
Initiative,  is  to  enable  States  to  establish 
linkages  among  State  educational 
agencies,  secondary  and  postsecondary 
educational  institutions,  employers, 
industry  groups,  other  stake  holders  and 
Federal  agencies.  Through  these 
linkages.  States  will  be  able  to  develop 
cmricular  frameworks  designed  to 
prepare  students  for  a  successful 
transition  from  high  school  to 
postsecondary  education,  employment 
in  a  career  area,  or  both.  For  each  Career 
Cluster  project,  representatives  from 
these  partner  entities,  agencies,  or 
groups,  will  form  a  Career  Cluster 
Advisory  Consortium  that  represents  all 
aspects  of  each  Career  Cluster  area.  (See 
Appendix  A)  From  each  Advisory 
Consortium  an  Executive  Committee 
will  be  selected  to  provide  leadership 
and  direction  for  project  activities. 
Through  cooperative  agreements  funded 
under  the  Career  Clusters  Initiative, 
recognized  academic  and  skill  standards 
will  be  identified  and/or  established  by 
each  consortium,  along  with 
assessments  that  are  organized  around 
ich  Career  Cluster  area,  with  the  goal 
oi  providing  secondary  schools  of  States 
participating  in  each  consortium  with 
the  information  needed  to  establish 
curriculum  guidelines  that  meet  the 
education  and  training  needs  of  their 
students. 

Eligible  Applicants:  "Eligible 
agencies"  as  defined  in  Section  3(9)  of 
the  Perkins  Act  are  eligible  to  apply  for 
funds  under  this  program. 

An  eligible  applicant  may  apply  for 
more  than  one  Career  Cluster 
cooperative  agreement  award. 

Deadline  for  Transmittal  of 
Applications:  January  5,  2001. 

Deadline  for  Intergovernmental 
Review:  January  5,  2001. 

Available  Funds:  $2,200,000  for  the 
first  12  months  of  the  24-month  project 
period.  Fimding  for  the  second  12- 
month  period  of  the  24-month  project 


period  is  subject  to  the  availability  of 
funds  and  to  a  grantee  meeting  the 
EDGAR  requirements  of  (34  CFR 
75.253). 

Estimated  Amount  of  Awards:  The 
estimated  amount  of  each  award  made 
under  this  competition  is  $200,000  for 
each  Career  Cluster  project. 

Estimated  Average  Size  of  Awards: 
$200,000  for  the  first  12  months. 

Estimated  Number  of  Awards:  The 
Secretary  hopes  to  fund  1 1  Career 
Cluster  projects.  Each  eligible  applicant 
may  apply  to  carry  out  more  than  one 
project,  as  stated  in  the  "Estimated 
Range  of  Awards"  section. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  24  months. 
Applicable  Statute  and  Regulations: 

(a)  The  relevant  provisions  of  the  Carl 
D.  Perkins  Vocational  and  Technical 
Education  Act  of  1998  (Perkins  III),  20 
U.S.C.  2301  et  seq.,  in  particular,  section 
114(c)(6)(A)  of  Perkins  III  (20  U.S.C. 
2324(c)(6)(A)). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  as  follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Government-wide 
Debarment  and  Suspension 
(Nonprocvirement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)). 

(8)  34  CFR  Part  86  (Drug  and  Alcohol 
Abuse  Prevention). 

(9)  34  CFR  Part  97  (Protection  of 
Human  Subjects). 

(10)  34  CFR  Part  98  (Student  Rights  hi 
Research,  Experimental  Programs  and 
Testing). 

(11)  34  CFR  Part  99  (Family 
Educational  Rights  and  Privacy). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Career  Clusters  Initiative  began  in 
1996  as  the  Building  Linkages  Initiative 
and  was  a  collaborative  effort  between 
the  U.S.  Department  of  Education,  the 
Office  of  Vocational  and  Adult 
Education  (OVAE),  the  National  School- 
to-Work  Office  (NSTWO)  and  the 


National  Skill  Standards  Board  (NSSB). 
The  purpose  of  the  Initiative  was  to 
establish  linkages  among  State 
educational  agencies,  secondary  and 
postsecondary  educational  institutions, 
employers,  industry  groups,  other 
stakeholders  and  Federal  agencies.  The 
goal  was  to  create  curricular  frameworks 
in  broad  career  clusters,  designed  to 
prepare  students  to  transition 
successfully  from  high  school  to 
postsecondary  education  and 
employment  in  a  career  area,  or  both. 
Two  Career  Cluster  projects  (Health 
Science  and  Manufactming)  have 
completed  their  final  year  of 
development.  Arts/Audio  Video 
Technology  and  Communications, 
Information  Technology  and  the 
Transportation/Distribution,  and 
Logistics  projects  were  funded  by 
contract  and  began  in  the  fall  of  1999, 
under  authority  of  the  Carl  D.  Perkins 
Act  of  1990  (Perkins  II). 

The  Career  Clusters  Initiative 
continues  to  evolve  and  expand  based 
on  lessons  learned  from  these  earlier 
efforts.  The  creation  of  curricular 
models  within  the  context  of  broad 
career  clusters  ensures  the  alignment  of 
academic  and  technical  instructional 
strategies  with  the  requirements  of 
postsecondary  education  and  the 
expectations  of  employers  in 
increasingly  academic  and 
technologically  demanding  careers. 

Education  officials  across  the  country 
are  continuously  being  challenged  to 
demonstrate  that  their  students  are 
achieving  high  levels  of  academic  and 
technical  competency.  Curriculum 
strategies,  developed  through  the  Career 
Clusters  Initiative,  can  increase  student 
achievement  by  providing  a  context  in 
which  challenging  math,  science, 
language  arts  and  other  academic 
subjects  can  be  made  relevant  to 
students  and  to  their  postsecondary 
education  and  career  choices.  Students 
who,  in  addition  to  meeting  State 
academic  requirements,  can  also  meet 
standards  related  to  their  Career  Cluster 
will  be  well  prepared  to  transition  to 
postsecondary  education,  employment 
in  their  career  of  choice,  or  both. 

The  vocational  education  field  has 
historically  responded  to  the  needs  of 
the  national  economy  by  preparing 
individuals  to  enter  jobs  in  demand. 
Vocational  education  played  a  vital  role 
helping  our  nation  transition  from  an 
agricultural  economy  to  an  industrial 
economy  through  education  and 
training.  Today,  schools  are  faced  with 
the  new  challenge  of  helping  our  nation 
and  its  people  transition  from  an 
industrial  economy  to  a  "new 
knowledge"  economy.  In  response  to 
this  challenge,  OVAE  recently  adopted 


16  Career  Clusters  that  redefine  the  role 
of  vocational  education.  Organizing 
schools  around  Career  Clusters  provides 
an  ideal  mechanism  for  high  school 
reform  efforts  and  establishes  a  structure 
that  promotes  and  sustains  the 
components  of  school-to-work. 

Through  the  cooperative  agreements 
awarded  under  this  Career  Clusters 
competition,  the  U.S.  Department  of 
Education,  in  cooperation  with  the 
National  School-to-Work  Office,  will 
facilitate  the  completion  of  the 
remaining  1 1  Career  Clusters.  The 
Secretary  will  fund  these  cooperative 
agreements  under  authority  of  section 
114(c)(6)(A)  of  Perkins  HI.  Under  this 
provision,  the  Secretary  is  authorized  to 
carry  out  demonstration  vocational  and 
technical  education  programs,  to 
replicate  model  vocational  and 
technical  education  programs,  to 
disseminate  best  practices  information, 
and  to  provide  technical  assistance 
upon  the  request  of  a  State,  for  the 
purposes  of  developing,  improving,  and 
identifying  the  most  successful  methods 
and  techniques  for  providing  vocational 
and  technical  education  programs 
assisted  under  Perkins  III. 

By  awarding  cooperative  agreements 
under  section  114(c)(6)(A)  of  Perkins  III, 
the  Secretary  hopes  to  work  more 
closely  with  State  consortia  to  assist 
them  in  their  development  of  vocational 
education  curricular  frameworks.  It  is 
the  Secretary's  intent  that  the  curricular 
frameworks  developed  by  States  for  the 
eleven  career  areas  listed  in  Appendix 
A  to  this  notice  will  serve  to  better  meet 
the  academic  and  training  needs  of 
students  seeking  postsecondary 
education,  or  employment  in  one  of 
these  career  areas,  or  both. 

The  projects  funded  through  these 
cooperative  agreements  will  be  required 
to  use  the  established  standards-based 
Career  Cluster  framework  (see 
"Required  Activities")  for  Career 
Clusters  previously  funded,  as  the 
blueprint  for  development  activities. 

Required  Activities 

(a)  Under  this  competition,  for  each 
Career  Cluster  project,  grantees  must 
carry  out  thirteen  tasks  which,  when 
completed,  form  the  Career  Cluster 
Framework: 

(1)  Establish  an  Advisory  Consortium 
and  an  Executive  Committee.  The 
appropriate  selection  of  these  partners  is 
crucial  to  ensure  an  end  product  that  is 
recognized  by  all  stakeholders  and  of 
value  for  States. 

(2)  Identify  the  education  and 
industry  certificates,  as  well  as 
postsecondary  degree  options  (including 
entry-level  through  management/ 
professional  career  opportunities) 


available  to  students  and  recognized  by 
employers. 

(3)  Organize  or  subdivide  the 
occupations,  within  each  cluster,  into 
pathways  or  concentrations  that  group 
the  cluster  occupations  based  on 
comiiionalities. 

(4)  Identify  existing  and/or  establish 
broad  career-cluster-related  standards 
with  specific  content  standards  for  the 
cluster,  as  well  as  for  the  pathways  that 
are  State-recognized. 

(5)  Establish  suggested  curriculum 
guidelines  for  cluster  and  pathway 
content  standards. 

(6)  Select  a  minimum  of  ten  high 
schools  to  pilot  the  established  cluster 
and  pathway  content  standards. 

(7)  Conduct  pilot  testing  of  the  cluster 
and  pathway  content  standards. 

(8)  Connect  existing  and/or  develop 
State  assessment  instruments  agreed 
upon  by  the  States  for  cluster  and 
pathway  content  standards  that  are 
recognized  by  both  employers  and 
postsecondary  education  institutions. 

(9)  Establish  a  portable  skill 
certification  program  agreed  upon  by 
the  States  that  documents  student 
mastery  of  cluster  and  pathway  content 
standards  that  are  recognized  by 
employers  and  postsecondary  education 
institutions. 

(10)  Conduct  pilot  testing  of  the 
assessment  instruments  and  portable 
skill  certificate  processes  at  the  selected 
pilot  sites. 

(11)  Develop  rollout  strategies  for 
implementing  the  completed  cluster 
project  to  other  States  and  to  territories. 

(12)  Establish  a  structure  and 
strategies  for  ensuring  sustainability  of 
the  Advisory  Consortium  and  Executive 
Committee  after  completion  of  the 
Career  Cluster  project. 

(13)  Develop  strategies  for 
professional  development  and  teacher 
preparation  within  the  Career  Cluster. 

Priorities 

Invitational  Priorities 

The  Secretary  is  especially  interested 
in  applications  that  meet  the  following 
priorities: 

Invitationed  Priority  1 

Applications  that  propose  to  align 
products  and  services  to  be  provided 
with  the  1 1  industry-based  career  areas 
identified  in  this  notice  and  required  as 
the  reporting  framework  for  the  new 
student  enrollment  form  which  is  part 
of  the  Consolidated  Annual  Report 
(CAR)  required  for  basic  grants  under 
Perkins  IH.  (These  career  areas  are 
discussed  in  the  supplementary 
information  section  of  this  notice  and 
are  defined  in  Appendix  A  to  this 
notice.) 


Invitational  Priority  2 

Applications  that  propose  to  develop 
products  and  services  that  assist  State 
and  local  users  to  achieve  student 
outcomes  established  by  performance 
measurement  and  accoimtability 
systems  imder  development  by  Federal 
and  State  educational  agencies, 
vocational  education  agencies,  and  in 
workforce  development  programs. 

Under  34  CFR  75.105(c)(1),  the 
Secretary  does  not  give  an  application 
that  meets  these  invitational  priorities  a 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  cooperative 
agreements  under  this  competition.  The 
Secretary  awards  a  total  possible  score 
of  100  points.  The  maximum  possible 
score  for  each  criterion  is  indicated  in 
parentheses. 

(1)  Advisory  Consortium  and 
Executive  Committee  Experience  and 
Commitment  (Maximum  Total  of  40 
points). 

(a)  The  application  includes  evidence 
of  commitiiient  and  support  from  the 
proposed  members  of  the  Advisory 
Consortium  and  Executive  Committee 
for  the  utiUzation  of  Career  Clusters  in 
both  education  and  employer  settings. 
(10  points) 

(b)  The  application  demonstrates 
broad  representation  of  consortium 
partners  from  all  levels  of  postsecondary 
education,  as  well  as  employers  and 
industry  groups  and  other  relevant 
stakeholders  representing  local,  state 
and  national  perspectives.  (10  points) 

(c)  The  application  includes  evidence 
of  consortium  support  from  consortium 
partners  in  the  form  of  funding  from 
non-Federal  sources  and/or  "in 
kind"contributions.  (10  points) 

(d)  The  application  includes  strategies 
for  sustainability  of  the  Career  Cluster 
project  after  the  initial  development.  (10 
points) 

(2)  Technical  Approach  (Maximum  35 
points). 

(a)  The  applicant  demonstrates  a  clear 
understanding  of  the  Career  Clusters 
Framework  purpose  and  scope  of  the 
project.  (15  points) 

(b)  The  applicant  comprehensively 
addresses  all  specified  required 
activities  in  the  application,  clearly 
defining  the  activities  to  be  undertaken 
to  accomplish  each  activity.  (15  points) 

(c)  The  proposed  project  is  described 
in  a  clear  and  comprehensive  manner 
that  is  appropriate  to  the  required 
program  activities.  The  applicant 
identifies  design  improvements  and 
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additional  activities  that  may  enhance 
the  proposed  project  and  describes  any 
anticipated  problems  and  recommends 
solutions.  (5  points) 

(3)  Management  Plan  (Maximimi  15 
points). 

(a)  The  application  includes  a 
description,  in  a  clear  and  sequential 
fashion,  of  the  plan  for  managing  the 
project.  The  plan  provides  credible 
evidence  that  the  management  of 
personnel,  physical  resources,  activities, 
and  work  production  will  result  in 
orderly  and  timely  completion  of  work 
within  the  project  performance  period. 
(10  points) 

(b)  The  time  commitments  of  the 
Project  Director  and  Executive 
Committee  are  appropriate  to  the  tasks 
assigned.  (5  points) 

(4)  Executive  Committee  (Maximum 
10  points). 

The  Project  Director  and  Executive 
Committee  possess  clearly  identified 
and  documented  qualifications, 
competencies,  and  experiences  that  are 
appropriate  for  the  tasks  to  be  carried 
out  under  this  cooperative  agreement. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 
immediately  contact  the  SPOC  for  each 
of  those  States  and  follow  the 
procedures  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  (SPOC), 
see  the  list  published  in  the  Federal 
Register  on  April  28,  1999  (64  FR 
22963),  or  you  may  view  the  latest 
SPOC  list  on  the  web  site  of  the  Office 
of  Management  and  Budget  at  the 
following  address:  http:// 
www.  whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  area-wide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 


Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
SPOC  and  any  comments  fi'om  State, 
area-wide,  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the 
date  indicated  in  this  application  notice 
to  the  following  address:  The  Secretary, 
E.O.  12372-CroA  No:  84.051B,  U.S. 
Department  of  Education,  Room  7E200, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125. 

We  will  determine  proof  of  mailing 
under  34  CFR  75.102  (Deadline  date  for 
applications).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

Waiver  of  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  in  order  to  make 
timely  cooperative  agreement  awards  in 
FY  2001,  the  Secretary  has  decided  to 
issue  this  application  notice  with 
program  requirements  and  selection 
criteria  without  first  publishing  the 
notice  for  public  comment.  These 
requirements  and  criteria  will  apply  to 
the  FY  2001  cooperative  agreement 
competition.  The  Secretary  takes  this 
action  under  authority  of  section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA).  Section 
437(d)(1)  of  GEPA  exempts  ftt)m  formal 
rulemaking  requirements,  regulations 
governing  the  first  grant  competition 
imder  a  new  or  substantially  revised 
program  authority  (20  U.S.C. 
1232(d)(1)).  The  program  authority  for 
Vocational  Education  National 
Activities  was  substantially  revised  on 
October  31,  1998  by  Public  Law  105- 
332.  Any  requirements  or  criteria  that 
the  Department  establishes  in  future 
years,  will  be  published  in  proposed 
form  in  the  Federal  Register  with  an 
opportunity  for  interested  parties  to 
comment. 

Instructions  for  Transmitting 
Applications 

If  you  want  to  apply  for  a  cooperative 
agreement  and  be  considered  for 
funding,  you  must  meet  the  following 
deadline  requirements: 

(a)  //  You  Send  Your  Application  by 
Mail— 

You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 


the  deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  No:  84.051B), 
Washington,  D.C.  20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  Stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S  Postal  Service. 

(b)  //  You  Deliver  Your  Application  by 
Hand— 

You  must  hand  deliver  the  original 
and  two  copies  of  the  application  by 
4:30  p.m.  (Washington,  DC  time)  on  or 
before  the  deadline  to:  U.S.  Department 
of  Education,  Application  Control 
Center,  Attention:  (CFDA  No:  84.051B), 
Room  #3633,  Regional  Office  Building 
3,  7th  and  D  Streets,  SW.,  Washington, 
DC  20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays.  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(c)  //  You  Submit  Your  Application  by 
Courier — You  must  deliver  the  original 
and  two  copies  of  your  application  to 
the  courier  service  on  or  before  the 
deadline  date.  You  must  show  as  proof 
of  delivery  to  the  courier  service  a  dated 
shipping  label,  invoice,  or  receipt  from 
the  courier  service. 

The  courier  service  must  deliver  your 
application  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  No:  84.051B),  Room 
#3633,  Regional  Office  Building  3,  7th  & 
D  Sti-eets,  S.W,  Washington,  DC  20202- 
4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Sundays  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  courier 
delivering  an  application  must  show 
identification  to  enter  the  building. 


Notes:  (1)  The  U.S.  Postal  Service  does  not 
urliformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by  mail  or 
deliver  it  by  hand  or  by  a  courier  service,  the 
Application  Control  Center  will  mail  a 
Cooperative  Agreement  Application  Receipt 
Acknowledgment  to  you.  If  you  do  not 
receive  the  notification  of  application  receipt 
within  15  days  from  the  date  of  mailing  the 
application,  you  should  call  the  U.S. 
Depcirtment  of  Education  Application  Control 
Center  at  (202)  708-9494. 

You  must  indicate  on  the  envelope  and — 
if  not  provided  by  the  Department — in  Item 
3  of  the  Application  for  Federal  Education 
Assistance  (ED  Form  424;  revised  January  12. 
1999)  the  CFDA  number— and  suffix  letter,  if 
any — of  the  competition  under  which  you  are 
submitting  your  application. 

Application  Instructions  and  Forms 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act,  and 
various  assurances  and  certifications. 
Please  organize  the  parts  and  additional 
materials  in  the  following  order: 

Application  for  Federal  Education 
Assistance  (ED  424  (Rev.  1/12/99))  and 
instructions. 

Budget  Information — Non- 
Construction  Programs  (ED  Form  524 
and  instructions. 

Application  Narrative. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B)  (Rev. 
7-97) 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
12/98)  and  instructions. 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7/97))  (if 
applicable)  and  instructions. 

You  may  submit  information  on  a 
photocopy  of  the  application  and  budget 
forms,  the  assurances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signature.  We  will  not  award  a 
cooperative  agreement  unless  we  have 
received  a  completed  application  form. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Hess,  Division  of  Vocationad- 
Technical  Education,  Office  of 


Vocational  and  Adult  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Room  4329,  Mary  E. 
Switzer  Building),  Washington,  EJC 
20202-7241.  Telephone  (202)  205-9422. 
If  you  are  using  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Electronic  Access  to  This  Department 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  portable 
document  format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http  ://ocfo.  ed.gov/fedreg.h  tm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Additionally,  this  notice,  as  well  as  other 
documents  concerning  the  implementation  of 
the  Carl  D.  Perkins  Vocational  and  Technical 
Education  Act  of  1998,  is  available  on  the 
World  Wide  Web  at  the  following  site:  http:/ 
/www.ed.gov/offices/OVAE/VocEd/ 
InfoBoard/legis.html 

Dated:  November  30,  2000. 
Robert  MuUer, 

Deputy  Assistant  Secretary.  Office  of 
Vocational  and  Adult  Education. 

Appendix  A — Eleven  Career  Areas 

Definitions 

(a)  Agriculture  and  Natural  Resources, 
comprised  of  courses  and/or  programs 
related  to  planning,  managing  and 
performing  agricultural  production  and 
horticulture  and  landscaping  services  and 
related  professional  and  technical  services, 
mining  and  extraction  operations,  and 
managing  and  conserving  natural  resources 
and  related  environmental  services; 

(b)  Architecture  and  Construction, 
comprised  ofcourses  and/or  programs 
relating  to  designing,  planning,  managing, 
building,  and  maintaining  physical  structures 
and  the  larger  building  environment 
including  roadways  and  bridges  and 
industrial,  commercial  and  residential 
facilities  and  buildings; 

(c)  Wholesale/Retail  Sales  and  Services, 
comprised  of  courses  and/or  programs 
related  to  planning,  managing  and 
performing  wholesaling  and  retailing  services 
and  related  marketing  and  distribution 
support  services  including  merchandise/ 
product  management  and  promotion; 


(d)  Finance,  comprised  of  courses  and/or 
programs  related  to  planning,  managing  and 
providing  banking,  investment,  financial 
planning,  and  insurance  services; 

(e)  Hospitality  and  Tourism,  comprised  of 
courses  and/or  programs  related  to 
hospitality  and  tourism  and  to  planning, 
managing  and  providing  lodging,  food, 
recreation,  convention  and  tourism,  and 
related  planning  and  support  services  such  as 
travel-related  services; 

(f)  Business  and  Administration, 
comprised  of  courses  and/or  programs 
related  to  planning,  managing,  and  providing 
administrative  support,  information 
processing,  accounting,  and  human  resource 
management  services  and  related 
management  support  services; 

(g)  Human  Senices,  comprised  of  courses 
and/or  programs  related  to  planning, 
managing,  and  providing  human  services 
including  social  and  related  community 
services; 

(h)  Law  and  Public  Safety,  comprised  of 
courses  and/or  programs  related  to  planning, 
managing  and  providing  judicial,  legal,  and 
protective  services,  including  professional 
and  technical  support  services  in  the  fire 
protection  and  criminal  justice  systems; 

(i)  Scientific  Research  and  Engineering, 
comprised  of  courses  and/or  programs 
related  to  planning,  managing,  and  providing 
scientific  research  and  professional  and 
technical  services  (e.g.,  physical  science, 
social  science,  engineering),  including 
laboratory  and  testing  services,  and  research 
and  development  services; 

(j)  Education  and  Training,  comprised  of 
courses  and/or  programs  related  to  planning, 
managing  and  providing  education  and 
training  services,  and  related  learning 
support  services,  including  assessment  and 
library  and  information  services;  and 

(k)  Government  and  Public  Administration, 
comprised  of  courses  and/or  programs 
related  to  planning,  managing  and  providing 
government,  legislative,  administrative  and 
regulatory  services  and  related  general 
purpose  government  services  at  the  Federal, 
State  and  local  levels. 

Instructions  for  Part  U — Budget  Information 
Sections  A  and  B — Budget  Summary  by 
Categories 

1.  Personnel:  Show  salaries  to  he  paid  to 
personnel  for  each  budget  year. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits  for  each  budget 
year. 

3.  Travel:  Indicate  the  amount  requested 
for  both  local  and  out  of  State  travel  of 
Project  Staff  for  each  budget  year.  Include 
funds  for  at  least  two  trips  per  year  for  two 
people  to  attend  the  Project  Directors" 
Workshop. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a  cost 
of  $5,000  or  more  per  unit  for  each  budget 
year. 

5.  Supplies:  Include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project  period  for  each  budget  year. 

6.  Contractual:  Show  the  amount  to  be 
used  for:  (1)  Procurement  contracts  (except 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment);  and  (2) 
subcontracts  for  each  budget  year. 
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7.  Construction:  Not  Applicable 

8.  Other:  Indicate  cdl  direct  costs  not 
clearly  covered  by  lines  1  through  6  above, 
including  consultants  and  capital 
expenditures  for  each  budget  year. 

9.  Total  Direct  Cost:  Show  the  total  for 
Lines  1  through  8  for  each  budget  year. 

10.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs  for  each  budget  year. 

11.  Training/stipend  Cost:  Not  applicable. 
This  item  pertains  only  to  student  and 
institutional  allowances. 

12.  Total  Costs:  Show  total  for  lines  9 
through  1 1  for  each  budget  year. 

Part  QI:  Budget  Narrative 

Instructions  for  Part  III — Budget  Nanvtive 

The  budget  narrative  should  explain, 
justify,  and,  if  needed,  clarify  your  budget 
simmiary.  For  each  line  item  (personnel, 
fringe  benefits,  travel,  etc.)  in  your  budget, 
explain  why  it  is  there  and  how  you 
computed  the  costs. 

Please  limit  this  section  to  no  more  than 
five  pages.  Be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Part  IV:  Program  Narrative 

Instructions  for  Part  IV — Program  Narrative 

The  program  narrative  will  comprise  the 
largest  portion  of  your  application.  This  part 
is  where  you  spell  out  the  who,  what,  when, 
why,  and  how,  of  your  proposed  project. 

Although  you  will  not  have  a  form  to  fill 
out  for  your  narrative,  there  is  a  format.  This 
format  is  based  on  the  selection  criteria. 
Because  your  application  will  be  reviewed 
and  rated  by  a  review  panel  on  the  basis  of 
the  selection  criteria,  your  narrative  should 
follow  the  order  and  format  of  the  criteria. 

Before  preparing  your  application,  you 
should  carefully  read  the  legislation  and 
EDGAR  regulations  governing  this  program. 


eligibility  requirements,  priorities,  and  the 
selection  criteria  for  this  process. 

Your  program  ncirrative  should  be  clear, 
concise,  and  to  the  point.  Begin  the  narrative 
with  a  one  page  abstract  or  summary  of  your 
project.  Then  describe  the  project  in  detail, 
addressing  each  selection  criterion  in  order. 

The  Secretary  strongly  suggests  that  you 
limit  the  program  narrative  to  no  more  them 
30  double-spaced,  typed  pages  (on  one  side 
only),  although  the  Secretary  will  consider 
your  application  if  it  is  longer.  Be  sure  to 
number  consecutively  ALL  pages  in  your 
application. 

You  may  include  supporting 
documentation  as  appendices  to  the  program 
narrative.  Be  sure  that  this  material  is  concise 
and  pertinent  to  this  program. 

You  are  advised  that — 

(a)  The  Secretary  considers  only 
information  contained  in  the  application  in 
ranking  applications  for  funding 
consideration.  Letters  of  support  sent 
separately  fit)m  the  formal  application 
package  are  not  considered  in  the  review  by 
the  technical  review  panels.  (34  CFR  75.217) 

(b)  The  technical  review  panel  evaluates 
each  application  solely  on  the  basis  of  the 
selection  criteria  contained  in  this  notice. 

(c)  Letters  of  support  included  as 
appendices  to  an  application,  that  are  of 
direct  relevance  to  or  contain  commitments 
that  pertain  to  the  established  selection 
criteria,  such  as  commitment  of  resources, 
will  be  reviewed  by  the  panel.  As  noted 
above  in  paragraph  (a),  letters  of  support  sent 
separately  from  the  formal  application 
package  are  not  considered  in  the  review  by 
the  technical  review  panel.  (34  CFR  75.217) 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  Braille 
for  students  who  are  blind. 


(3)  An  applicant  that  proposes  to  carry  out 
a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  tends  to  conduct 
"outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may 
already  be  implementing  effective  steps  to 
ensure  equity  of  access  and  participation  in 
their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the 
requirements  of  this  provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number.  The 
valid  OMB  control  number  for  this 
information  collection  is  1830-0546. 
(Expiration  date:  11-30-2003).  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  40  hours 
per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources, 
gather  the  data  needed,  and  complete  and 
review  the  information  collection. 

If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  grant 
application,  please  write  to:  U.S.  Department 
of  Education,  Washington,  D.C.  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  grant  application,  write 
directly  to:  Mr.  Scott  Hess,  Division  of 
Vocational  and  Technical  Education,  Office 
of  Vocational  and  Adult  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  4329,  Mary  E.  Switzer 
Building),  Washington  D.C.  20202-7242. 
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Application    for    Federal 
iLducation    Assistance 


Note:    If  aviilablc,  pleiic  provide 
■pplicxioa  picki(e  on  diiketu  and 
ipccify  the  file  fornat. 


U.S.  Department  ofEducatloi 


FonB  ApimwBQ 

OMB  No  ir5-OI06 

E«p  06^30/2001 


A  I)  plica  lit  Inforinution 


1.  Name  and  Address 
Legal  Narae: 

Address: 


Organizaiional  Unil 


City 
2.  Applicant's  D-U-N-S  Number 


3.  Applicant's  T-l-N 


4.  Catalog  of  Federal  Domestic  Assistance  #: 

5.  Project  Director 

Address : 


8    410       5    1    B 


State  County  ZIPCode  +  4 

6.  Is  the  applicant  delinquent  on  any  Federal  debt?  LJ  Yes   LJ  No 
(If  "Tks.  "  attach  an  explanation.) 

^   Title:  Career  Clusters 


Cooperative  Agreements 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box. 


>a 


City 


Tel.  #:  ( 


Stale 


ZIPCode  +  4 


.Fax#:( 


E-Mail  Address: 


A  State 

B  County 

C  Municipal 

D  Township 

E  Interatate 

F  Intennunicipal 

G  SpecialDisHict 

8.  Novice  Applicant   LJ 


Ves 


H  Independeni  School  Dittnct 

I  Public  College  or  Univenity 

J  Pnvate,  Non-Pront  College  or  Univenity 

K  Indian  Tribe 

L  Individual 

M  Piivate,  Profit-Making  Organizatiao 

N  Oba  fSpecifii): 

□  no 


Application   In  t  O  r  in  a  t  i  o  n 


9.   Type  of  Submission: 
— PreApplication 
I     I  Constnictian 
I I  Non-Construction 


— Application 

I I  Construction 

LJ  Non-Construction 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  durmg  the  proposed  project  period?     [_]  Yes        [_]  No 
a.  If"Yes,"Exeinption(s)#:  b.  Assurance  of  Compliance  #: 


OR 


1 0.  Is  application  subject  to  review  by  Executive  Order  1 2372  process? 
I     I  Yes    (Date  made  available  to  the  Executive  Order  12372 
process  for  review):  I        I 


c.  IRB  approval  date: 


{□  Full  IRB  fit 
LJ  Expedited  Review 


(~~|  No     (If  "No,  "  check  appropriate  box  below.) 

LJ  Program  is  not  covered  by  E.G.  1 2372. 

I    I  Program  has  not  been  selected  by  State  for  review. 


11.  Proposed  Project  Dates: 


SUrt  Date: 

/        / 


End  Date: 

_/ / 


Estimated  I  u  n  d  i  ii  <' 


14a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.   Program  Income 


g.  TOTAL 


00 


00 


.00 


Authorized   Rcpicsontati\  e  information 


15.  To  the  best  of  my  knowledge  and  bchef  all  dau  in  this  preapplication/applicationare  true 
and  correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  ttie  appbcant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


a.  Typed  Name  of  Authorized  Representative 


b.  Title 


c.  Tel.  #:  ( 


Fax#:  ( 


d.  E-Mail  Address: 


e.  Signature  of  Antborized  Represcntalivt 
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Instructions  for  ED  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  l-800-333-0505or  by  complctinga  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http://www.dob.com/dbis/aboatdb/iatlduns.htra. 


3.  Tai  IdentincatioB  Number.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  AsibUace  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  Deiinquency.  Check  "Yes"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Typt  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

S.  Novice  Applicant  Check  "Yes"  only  if  assistance  is  being  reqtiested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  apph- 
cant  requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  Type  of  SubmisiioB.  Self-explanatoiy. 

10.  Executive  Order  12372.  Check  "Yet"  if  the  application  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  1 2/1 2/2000).  Applicants  should  contact 
the  State  Single  Pomt  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determme  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 

digit  year  (e.g.,  12/12/2000). 

12.  Homaa  Subjects.  Check  "Yes"  m  "No"  If  research  activities  in- 
volving human  subjects  are  sst  planned  at  anv  time  during  the  pro- 
posed project  period,  check  "No."  The  remaining  parti  of  item  12 
are  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
MU  planned  at  anv  time  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Ye*."  If  all  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropriate.  Provide  this  narrative  information  in  an  "Item 
12/Protectioa  of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

IfsomeoraU  of  the  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  12a  and  continue  with  the 
remaining  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
instTuctionsin  "Protectionof  Human  Snbjectsin  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


lioa  of  Human  Subjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  the  applicant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Suff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  12b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedureif  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  1 2c.  If  your  application  is  recommended/ 
selected  for  fiinding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  foimal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preappiications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate only  the  amount  of  the  change.  For  decrea$es,enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  mcluded, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1  Se,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/ 1 2/2000)  in  the  date  signed  field. 


I  Paperwork  Burden  Statement  J 


According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  187S-01M.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average 
between  I S  and  45  minutes  per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the  estimate(s)  or  sugges- 
tions for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  D.C.  20202-465 1 .  If  yon  have  comments  or 
concerns  regarding  the  status  of  your  individual  tnbmission  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3,  Room 
3633, Washington, DC.  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  1 2a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  n.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
'*Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/ProtectioB 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
P«ge. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recriiitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procediu^s  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropnate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  on  Research  Activities 
Involving  Human  Snbjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  tibe  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— h  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definibon  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  infomiation 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, imless:  (a)  information  obtained  is  recorded  in  siKh 
a  manner  that  himian  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
fmancial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jiuisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  ofBce;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  direcUy  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington^  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansubhtm. 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  revlev»^ing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  infomiation.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  infonnatjon,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Papenwork  Reduction  Project  1875-0102.  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (aHe):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  ftjnds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  norvFederal 
contributions  are  provided  for  only  or>e  year, 
leave  this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
matching  or  other  contrilKJtion  for  each  project 
year. 

Line  12,  column  (0:  Show  the  total  anxHjnt  to  be 

contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Infonmation 

Pay  attention  to  applicable  program  specific 
instructions,  if  attached, 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  t>e  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applrcable  to  this  program,  provkje  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instaictions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  tHjrden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Furttier,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

1 .  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  finarxaal  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  ttie  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  franw  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  7. 
1970  (42  U.S.C.  §§472&-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 

one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 

or    national    origin;    (b)    Title    IX    of   the    Educatkxi  8. 

Amendments  of  1972.  ais  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amerxjed  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatonent  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  dmg 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Akx)holism  Prevention,  Treatment  and  Rehat>ilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  at>use  or 
alcoholism;  (g)  §§523  and  527  of  the  PuWk;  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  ta  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscriminatk>n  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisk>ns  in  the  specific  statute(s) 
urKJer  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
norxHscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  ti^atment  of  persons  displaced  or 
whose  pn^perty  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply* 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

WiH  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  Vne  political  activities  of  employees  whose 
principal  emptoyment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Conti^ct 
Wori^  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  ftood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  whk:h  may  t>e 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1 988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  confomiity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (PL.  93-523); 
and,  (h)  protection  of  endangered  species  under  Vne 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  Will  comply  witti  the  WikJ  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  compor>ents  of  the  national 
wild  and  scenk:  rivers  system. 

13.  WiH  assist  the  awanjing  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  histork:  properties),  and 
the  Archaeotogical  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 


14. 


15. 


WiH  comply  with  P.L.  93-348  regarding  ttie  protection  of 
human  sut>jects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

WiK  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L  89-544,  as  amended,  7  U.S.C.  §§2131  et 

seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  bkxxJed  animals  held  for  research,  teachirig,  or 
other  activities  supported  t>y  this  award  of  assistance. 


16.  WiH  comply  with  the  Lead-Based  Paint  Poisoning 
Preventk>n  Act  (42  U.S.C.  §§4801  et  seq.)  whk:h 
prohibits  the  use  of  lead-t>ased  paint  in  constructkxi  or 
rehabilitation  of  residence  structures. 

17.  WiU  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133. 
'Audits  of  States,  Local  Govemnients.  and  f^on-Profit 
Organizations.' 

18.  WiH  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  polrcies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Standard  Form  4248  (Rev.  7-97)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulatior^  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  More  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  urxjer  34  CFR  Part  82,  "New  Restnctions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Detjarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants)."  The  cert'fic^tiorw  shall  be  treated  as  a  material  representation  of  fact  upon  wtiich  reliance  will  be  placed  wtien  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreemerrL 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grarrt  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  that: 

(a)  Ho  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  befialf  of  the  ur>dersigned,  to  any  person  for 
influerKing  or  attempting  to  influer)ce  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Memt}er  of  Congress  In 
connection  with  the  making  of  any  Federal  grant,  ttie  enterir>g 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
atk)n,  renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  furxls  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  p>aid  to  any  p)erson  for  Influencing  or 
attempting  to  Influence  an  officer  or  emptoyee  of  any  agency,  a 
Memt)er  of  Congress,  an  officer  or  emptoyee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  urxjersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  sut>grants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549.  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.110— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  susperxJed,  proposed  for 
determent,  declared  Ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applna- 
tjon  been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  In 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  k>cal)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  emt>ezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  In  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  applicatk>n 
had  one  or  more  put>lic  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments In  this  certification,  he  or  she  shall  attach  an 
explanatkxi  to  this  applk:ation. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  t>y  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  Is  prohibited  In  the  grantee's  workplace  and 
specifyir^  the  actions  that  will  be  taken  against  empk>yees  for 
viotatkin  of  such  prohlbitkMi; 

(b)  Establishing  an  orvgoing  drug-free  awarer>ess  program  to 
inform  employees  about: 

(1)  The  dangers  of  dmg  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  dmg-free  workplace; 

(3)  Any  availat>le  drug  counseling,  rehabilitation,  and  empk>yee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  violations  occurring  in  the  workplace; 

(c)  Making  It  a  requirement  that  each  employee  to  be  engaged  in 
ttie  performance  of  the  grant  be  given  a  copy  of  the  statefTient 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  emptoyment  under  the  grant,  the 
empk)yee  will: 

(1)  Abide  by  the  terms  of  ttie  statement;  arKJ 

(2)  Notify  the  employer  in  writing  of  his  or  her  convkrtkin  for  a 
vnlation  of  a  criminal  drug  statute  occurring  in  tfie  workplace  no 
later  than  five  calendar  days  after  such  convk:tion: 
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(e)  Notifyir>g  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice.  Including  positkxi 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652. 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  h4otice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actioris,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  wtx>  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  env 
ployee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehat>ilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  emptoyee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  t>y  a  Federal,  State,  or  local  health,  law  enforcement,  or 
ottier  appropriate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  arxl  85.610- 

A  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  tt>e 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  sut>stance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  crlmir^al  drug  offense  resutt)r>g  from  a 
vk)lation  occurring  dunng  the  conduct  of  any  grant  activity,  I  wi 
report  the  convkAon,  in  writing,  within  10  calendar  days  of  ttie 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatkxi,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No  3),  Washington,  DC 
20202-4248.   Notice  shall  include  the  identificaUon  number(s)  ot 
each  affected  grant. 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  VM}rkplace  through  Implementation  of  paragraphs 
(a),  (b),  (c),  (d),  (e),  and  (0- 

B.  The  grantee  may  insert  in  the  space  provided  bekjw  tt>e  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  ]  if  tt>ere  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifkatkxw. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  f^AME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certiffcatkxi  is  required  by  the  Department  of  Educatioti  regulations  imptementing  Executive  Order  12549,  Debarment  and  Suspension.  34  CFR 
Part  85,  for  aN  lower  tier  transactions  meeting  the  threshoW  and  tier  requirements  stated  at  Section  85  1 10. 


DISCLOSURE  OF  LOBBYING  ACTIYITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Appro^wj  by  OMB 
0348-0046 


Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  beiow. 

2.  The  certification  in  this  clause  is  a  material  representation  of  feet 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.   If  it  is  later  detemnined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certification.  In  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agerKy  with  which  this  transaction  originated  may  pursue  available 
remedies,  indudkig  susperision  and/or  debarment 

3.  The  prospective  lower  Her  participant  shaH  provide  Immediate 
written  notice  to  the  person  to  which  this  proposal  is  sutxnitted  if  at 
any  time  the  prospective  lower  tier  participant  teams  that  its  certifica- 
tion was  erroneous  when  submitted  or  has  t>ecome  erroneous  by 
reason  at  ctianged  circumstances. 

4.  The  terms  'covered  transaction,'  'debarred.'  "suspended," 
"ineiigible,'  "iower  tier  covered  transaction,'  'participant' '  person," 
'primary  covered  transaction,' '  principal,'  "proposal,*  arxi  "voluntarily 
excluded.'  as  used  in  this  dause,  have  the  meanings  set  out  in  ttie 
Definitions  arx)  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
sutxnitted  for  assistance  in  obtainir^g  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  ttwt,  should  the  proposed  covered  transaction  be  entered 
into,  it  Shan  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  wtio  is  debarred,  suspended,  declared  metigiWe,  or 
voluntanty  exduded  from  partkapation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  witti  which  this 
transaction  originated. 


6.  The  prospective  tower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  wiH  include  the  clause  titied  'Certificatton  Regarding 
Debamfient,  Suspenswn,  Ineligibility,  and  Voluntary  ExduskxvLower 
Ttor  Covered  Transactions,'  without  modificatkxi,  in  all  tower  tier 
covered  transacttons  and  in  all  solkatations  for  tower  tier  covered 
transactions 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
c^  a  prospective  participant  in  a  tower  tier  covered  b^rfsaction  tfwt  it  is 
not  detjarred,  suspended,  ineligibie,  or  voluntarity  excluded  from  the 
covered  tiwisaction,  unless  it  knows  that  the  certification  Is  enoneous 
A  partiapant  may  decide  the  metfxxl  and  frequer>cy  t>y  whtoh  rt 
determir>es  ttie  eligitxlity  of  its  prirxapals    Each  participant  may  tmt  is 
not  required  to,  check  the  Nonprocurement  LisL 

8    Nothing  contained  in  the  foregoir>g  shall  be  constiued  to  require 
establishment  of  a  system  ct  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause    The  krwwledge  and  information  of 
a  participant  is  not  required  to  exceed  that  which  is  normaify  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings 

9.  Except  for  transactions  authorized  under  paragraph  5  of  tfiese 
instructions,  if  a  partkapant  in  a  covered  transaction  knowingly  enters 
into  a  tower  tier  covered  transaction  wrth  a  person  wtw  is  susperxled, 
debarred,  ineligit>le,  or  voluntar«y  exduded  from  partidpation  in  tftis 
transaction,  in  addition  to  ottier  remedies  available  to  the  Federal 
Government,  ttie  department  or  agency  with  whk:h  this  transaction 
originated  may  pursue  available  remedies  lndudir>g  suspension  and/or 
debarment. 


CertlflcatkNi 

(1)  The  prospective  tower  tier  partkapant  certifies,  by  submisston  of  this  proposal,  that  neither  it  nor  its  prinapals  are  presentty  debwred, 
suspended,  proposed  for  debarment,  dedared  ineligible,  or  voluntarily  exduded  from  partidpation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  partkapant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  partkapant  shaN 
attach  an  explanation  to  tN&  proposal. 


1.  Type  of  Federal  Action: 

I    n  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prime  D  Sobwurardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


3.  Report  Type: 

I    ~\  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  In  No.  4  is  a  Suk>awardee,  Enter  Name 
and  Address  of  Printe: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicabie: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  Ml): 


,t  A  Ii*]iiii1kjii  raquMtsd  through  *«s  torm  ■  auttnrtzad  by  WK  31  U.S.C  MCttm 
'  1352  Via  dtociiwn  at  lotibying  >ctlii1>««  i«  *  malwW  miimiilluri  a(  tKl 
ufoniiNdlt  ntanc*  iM*  plaoad  by  «w  liar  itxw*  whan  Mt  mmcllan  mm  mad* 
or  amarad  into.  Thit  dhctoaura  it  raquirad  purauani  k>  31  U  S.C.  1352.  Th» 
jntormator  «il  ba  rapor<ad  lo  Ih*  Congraat  lafni  anr<uat»  and  wi  ba  ■  alabll  tar 
public  iiapacacjrL  Any  panon  who  Ma  lo  lla  ffia  raquirad  dtadoaura  that  ba 
aubtad  to  a  cm<  panalty  of  rwt  laa*  »ial  $10,000  and  ml  mora  tm>  $100,000  for 
aach  tuctt  falura. 


b.  IrKllviduals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Authorized  for  Local  Raproductton 
Standard  Form  UL  (Rav.  7-97) 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014,  9190  (Replaces  GCS-009  (REV.12/88),  whteh  Is  obsolete) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disctosure  forni  shall  be  completed  by  the  reporting  entity,  whether  subawardeeor  prime  Federal  redptent,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  (Ming,  pursuant  to  title  31  U.S.C.  section  1352.  The  filing  of  a  form  is  required  for  each  paynoent  or  agreement  to  mai(e 
paymentto  any  lobbying  entity  for  influencing  or  attempting  to  influerKe  an  officer  or  emptoyeeof  any  agerx:y.  a  Member  of  Congress,  an  officer  or  empioyeeof 
Congress,  or  an  emptoyeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action  Compieteal  items  that  apply  for  both  the  initial  filing  and  materwl 
change  report.  Refer  to  the  implerDenting  guidance  published  by  the  Office  of  Management  and  Budget  for  additior^  irrformation. 

1 .  WentNy  the  type  of  covered  Federal  action  for  which  lobbying  actMty  Is  arKVor  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foHowup  report  caused  by  a  material  change  to  the  information  previously  reported,  enter 

the  year  and  quarter  in  which  the  change  occurred .  Enter  th»  date  of  the  last  previousty  submitted  report  by  this  reporting  entity  tor  this  covered  Federal 
action. 

4.  Enter  the  full  narne.  address,  city,  State  and  zip  code  of  the  reporting  entity.  IncKjde  Congressional  District,  IT  known.  Check  the  approph^ 
ofthereportingentitythatdesignateslf  it  is.  or  expectsto  be,  a  prime  or  subaward  recipient  Identify  the  tier  of  the  subawardee.eg.  the  first  subawardee 
of  the  prime  is  the  1st  tier  Subawards  Include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants 

5.  If  the  organtzatkxi  filing  the  report  in  item  4  checks  "Subawardee, '  then  enter  the  ftjil  name,  address,  dty.  Stale  and  zip  code  of  the  prime  Federal 
recipient.  Inckide  Congresstonal  District  if  known 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  k>ancom(Tiitmentlnckjde  at  least  one  organizationallevelbehjw  agency  nanw,  if  k^ 
example.  Department  of  Transportatran,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  actton  (Item  1).  If  known,  enter  the  fuM  Catatog  of  Federal  Domestk:  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  toans,  and  kMn  commitments. 

8  Enter  the  most  appropriate  Federal  klentifying  number  available  tor  the  Federal  actton  MentMad  In  Hem  1  (e.g..  Request  for  Proposal  (RFP)  number 
bwitatton  for  BM  (IF6)  numt>er  grant  announcement  number  the  contract,  grant  or  toan  award  nun>ber  the  applicatton/proposal  control  number 
assigned  by  the  Federal  agency).  Inckide  prefixes,  e.g.,  f^fP^OB^90-00^ ." 

9.  For  a  covered  Federal  actton  where  ttwre  has  been  an  award  or  k^an  commitment  by  tfie  Federal  agency,  enter  the  Federal  anrwunt  of  the  award/toan 
commitment  for  the  prime  entity  kientified  in  item  4  or  5. 

10.  (a)  Enter  tfie  full  name,  address,  city,  State  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying  Disctosure  Act  of  1 995  engaged  by  the  reporting 

entity  klentified  in  Item  4  to  kiftoence  the  covered  Federal  actton. 

(b)  Enter  the  full  names  of  the  indMduaKs)  perfonning  services,  and  inctode  full  address  if  different  from  10  (a).  Enter  Last  Name,  First  Name,  and 
Mtodto  Initial  (Ml). 

11.  The  certifying  offtoial  shal  sign  and  date  the  form,  print  his/her  name,  title,  and  telephorw  number 


According  to  the  Paperwork  Reductton  Act.  as  an>ended,  no  persons  are  required  to  respond  to  a  coHectton  of  infbrmatton  unless  rt  displays  a  valkl  OMB  Control 
Number.  The  vaM  OMB  control  number  for  this  infonnatton  coHectton  is  OMB  No.  0348-0046.  Public  reporting  burden  for  this  collectton  of  informatton  is 
estimated  to  average  10  minutes  per  response,  irxduding  time  for  reviewing  instructksns,  searchir)g  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  Information.  Send  comments  regarding  the  burden  estimate  or  any  ottier  aspect  of  this  collection  of 
information,  including  suggesttons  for  reducing  this  burden,  to  the  Offfce  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046)  Washington 
DC  20503. 


NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  thai  appUes 
to  iq>plicants  for  new  grant  awards  imder  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schoob 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provisioii  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  imder  this  program.  ALL  APMJCANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPUCATIONS  TO 
ADDRESS  TfflS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  acdvities  that  it  carries  out  with  funds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufRcient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  taiu 
to  ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
reqtiired  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circiunstaoces,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  apipiticable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  coonectioD  with 
related  topics  in  the  application. 

Sectioo  427  is  not  intended  to  dofiicatt  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  ftinds  address  eqtiity  oMicems  that  may  affect 
die  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Ccmsistenl  with  program  requirements  and 
its  approved  application,  an  ^jplicant  may  use  the 
Federal  fimds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requironent  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  appUcant  that  proposes  to  cany  out  an 
adult  literacy  project  serving,  among  odiers, 
adults  with  limited  English  proficieix^,  might 
describe  in  its  application  bow  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  m  their  native 
language. 

(2)  An  applicam  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  bow  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
bUnd. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secoixlary  soidents  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  iodic^ite  bow  it 
intends  to  condua  'outreach*  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  af^licants  may  already  be 
implementing  effective  steps  to  ensure  eqtiity  of  access 
and  participation  in  their  gram  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  coUection  is  estimated  to  vary  from  1  to  3  hours  per  response,  widi 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  comments  cooccming  tlie 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  tliis  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-4651. 
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DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84.282A] 

Office  of  Elementary  and  Secondary 
Education— Public  Charter  Schools 
Program  (PCSP):  Notice  inviting 
applications  for  new  awards  for  fiscal 
year  (FY)  2001 

Purpose  ofProgmm:  The  purpose  of 
the  PCSP  is  to  expand  the  number  of 
high-quality  charter  schools  available  to 
students  across  the  Nation  by  providing 
financial  assistance  for  the  planning, 
program  design,  and  initial 
implementation  of  charter  schools; 
evaluating  the  effects  of  charter  schools; 
and  disseminating  information  about 
charter  schools  and  successful  practices 
in  charter  schools. 

Eligible  Applicants:  (a)  State 
educational  agencies  (SEAs)  in  States 
with  a  specific  State  statute  authorizing 
the  establishment  of  charter  schools. 
The  Secretary  awards  grants  to  SEAs  to 
enable  them  to  conduct  charter  school 
programs  in  their  States.  SEAs  use  their 
PCSP  funds  to  award  subgrants  to 
"eligible  applicants,"  as  defined  in  this 
notice,  for  planning,  program  design, 
and  initial  implementation  of  a  charter 
school;  and  to  support  the 
dissemination  of  information  about,  and 
successful  practices  in,  charter  schools. 
A  charter  school  may  apply  for  funds  to 
carry  out  dissemination  activities, 
whether  or  not  the  charter  school  has 
applied  for  or  received  funds  under  the 
PCSP  for  planning  or  implementation,  if 
the  charter  school  has  been  in  operation 
for  at  least  three  consecutive  years  and 
has  demonstrated  overall  success, 
including — 

(1)  Substantial  progress  in  improving 
student  achievement; 

(2)  High  levels  of  parent  satisfaction; 
and 

(3)  The  management  and  leadership 
necessary  to  overcome  initial  start-up 
problems  and  establish  a  thriving, 
financially  viable  charter  school. 

(b)  An  authorized  public  chartering 
agency  in  partoership  with  a  charter 
school  developer  is  eligible  to  receive 
funding  directly  fi"om  the  U.S. 
Department  of  Education  (Department) 
if  the  SEA  in  the  State  elects  not  to 
participate  in  the  PSCP  or  does  not  have 
an  application  approved  under  the 
program.  If  an  SEA's  application  is 
approved  in  this  competition, 
applications  received  fi-om  non-SEA 
eligible  applicants  in  that  State  will  be 
returned  to  the  applicants.  In  such  a 
case,  the  non-SEA  eligible  applicant 
should  contact  the  SEA  for  information 
related  to  its  subgrant  competition. 

Note:  The  following  States  currently  have 
approved  applications  under  this  program: 


Alaska,  Arkansas,  Connecticut,  Delaware, 
District  of  Columbia,  Florida,  Hawaii,  Idaho, 
Illinois,  Kansas,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Oklahoma, 
Oregon,  Pennsylvania,  Puerto  Rico,  South 
Carolina.  Utah,  Virginia,  and  Wisconsin.  In 
these  States,  only  the  SEA  is  eligible  to 
receive  an  award  under  this  competition. 
Eligible  applicants  in  these  States  should 
contact  their  respective  SEAs  for  information 
about  participation  in  the  State's  charter 
school  subgrant  program.  Non-SEA  eligible 
applicants  in  States  that  are  not  listed  above 
must  apply  directly  to  the  Department  on  or 
before  the  Deadline  for  Transmittal  of 
Applications  in  order  to  be  considered  for 
funding  in  this  competition. 

Applications  Available:  December  7, 
2000. 

Deadline  for  Transmittal  of 
Applications:  February  9,  2001. 

Deadline  for  Intergovernmental 
Review:  April  7,  2001. 

Estimated  Available  Funds: 
$90,000,000. 

Note:  The  amount  of  funds,  if  any, 
available  under  this  competition  is 
contingent  upon  congressional  appropriation 
of  FY  2001  funds  for  these  purposes. 

Estimated  Range  of  Awards:  State 
educational  agencies:  $500,000- 
$5,000,000  per  year. 

Other  eligible  applicants:  $25,000- 
$150,000  per  year. 

Estimated  Average  Size  of  Awards: 
State  educational  agencies:  $3,000,000 
per  year. 

Other  eligible  applicants:  $150,000 
per  year. 

Estimated  Number  of  Awards:  State 
educational  agencies:  10-12. 

Other  eligible  applicants:  30-50. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  State  educational 
agencies:  Up  to  36  months. 

Other  eligible  applicants:  Up  to  36 
months. 

Note:  Grants  awarded  by  the  Secretary 
directly  to  non-SEA  eligible  applicants  or 
subgrants  awarded  by  SEAs  to  eligible 
applicants  will  be  awarded  for  a  period  of  up 
to  36  months,  of  which  the  eligible  applicant 
may  use — 

(a)  Not  more  than  18  months  for  planning 
and  program  design; 

(b)  Not  more  than  two  years  for  the  initial 
implementation  of  a  charter  school;  and 

(c)  Not  more  than  two  years  to  carry  out 
dissemination  activities. 

Applicable  Regulations  and  Statute: 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75  (except  §  75.210),  76, 
77,  79,  80.  81,  82,  85,  86,  97,  and  99. 
Title  X,  Part  C,  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended.  20  U.S.C.  8061- 
8067. 


SUPPLEMENTARY  INFORMATION:  As  part  of 
wider  education  reform  efforts  to 
strengthen  teaching  and  learning, 
charter  schools  can  be  an  innovative 
approach  to  improving  public  education 
and  expanding  public  school  choice. 
While  there  is  no  one  model,  public 
charter  schools  are  exempted  from  most 
statutory  and  regulatory  requirements  in 
exchange  for  performance-based 
accountability.  They  are  intended  to 
stimulate  the  creativity  and 
commitment  of  teachers,  parents, 
students,  and  citizens  and  contribute  to 
better  student  academic  achievement. 

Congress  reauthorized  the  PCSP  in 
October  1998,  by  enacting  the  Charter 
School  Expansion  Act  of  1998.  Under 
the  new  legislation,  SEA  applicants  for 
funding  are  required  to  include  in  their 
applications  descriptions  of  how  the 
SEA  will  (a)  inform  each  charter  school 
in  the  State  about  Federal  fimds  the 
charter  school  is  eligible  to  receive  and 
Federal  programs  in  which  the  charter 
school  may  participate;  (b)  ensure  that 
each  charter  school  in  the  State  receives 
the  charter  school's  commensurate  share 
of  Federal  education  funds  that  are 
allocated  by  formula  each  year, 
including  during  the  charter  school's 
first  year  of  operation  (see  December  22, 
1999  final  regulations  at  64  Fed.  Reg. 
71,964);  and  (c)  disseminate  best  or 
promising  practices  of  charter  schools  to 
LEAs  in  the  State.  The  new  legislation 
also  added  a  requirement  that  SEA 
applicants  as  well  as  non-SEA  eligible 
applicants  include  in  their  applications 
descriptions  of  how  charter  schools  that 
are  considered  to  be  LEAs  imder  State 
law  and  LEAs  in  which  a  charter  school 
is  located  will  comply  wdth  sections 
613(a)(5)  and  613(e)(1)(B)  of  the 
Individuals  with  Disabilities  Education 
Act.  Additional  information  regarding 
the  required  contents  of  applications, 
diversity  of  projects,  and  waivers  are 
provided  in  the  application  package  for 
this  program. 

The  following  definitions,  selection 
criteria,  priority  criteria,  amount 
criteria,  authorized  uses  of  funds  for 
dissemination  activities,  and  allowable 
activities  are  taken  fi-om  the  Public 
Charter  Schools  Program  authorizing 
statute,  in  Title  X,  Part  C  of  the  ESEA. 
They  are  being  repeated  in  this 
application  notice  for  the  convenience 
of  the  applicant. 

Defiiutioiis 

The  following  definitions  apply  to 
this  program: 

(a)  Charter  school  means  a  public 
school  that — 

(1)  In  accordance  with  a  specific  State 
statute  authorizing  the  granting  of 
charters  to  schools,  is  exempted  from 


significant  State  or  local  rules  that 
inhibit  the  flexible  operation  and 
management  of  public  schools,  but  not 
from  any  rules  relating  to  the  other 
requirements  of  this  definition; 

(2)  Is  created  by  a  developer  as  a 
public  school,  or  is  adapted  by  a 
developer  from  an  existing  public 
school,  and  is  operated  under  public 
supervision  and  direction; 

(3)  Operates  in  pursuit  of  a  specific 
set  of  educational  objectives  determined 
by  the  school's  developer  and  agreed  to 
by  the  authorized  public  chartering 
agency; 

(4)  Provides  a  program  of  elementary 
or  secondary  education,  or  both; 

(5)  Is  nonsectarian  in  its  programs, 
admissions  policies,  emplojmient 
practices,  and  all  other  operations,  and 
is  not  affiliated  with  a  sectarian  school 
or  religious  institution; 

(6)  Does  not  charge  tuition; 

(7)  Complies  with  the  Age 
Discrimination  Act  of  1975,  title  VI  of 
the  Civil  Rights  Act  of  1964,  tide  IX  of 
the  Education  Amendments  of  1972, 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  part  B  of  the  Individuals  With 
Disabilities  Education  Act; 

(8)  Is  a  school  to  which  parents 
choose  to  send  their  children,  and  that 
admits  students  on  the  basis  of  a  lottery, 
if  more  students  apply  for  admission 
than  can  be  accommodated; 

(9)  Agrees  to  comply  with  the  same 
Federal  and  State  audit  requirements  as 
do  other  elementary  and  secondary 
schools  in  the  State,  unless  the 
requirements  are  specifically  waived  for 
the  purposes  of  this  program; 

(10)  Meets  all  applicable  Federal, 
State,  and  local  health  and  safety 
requirements; 

(11)  Operates  in  accordance  with 
State  law;  and 

(12)  Has  a  written  performance 
contract  with  the  authorized  public 
chartering  agency  in  the  State  that 
includes  a  description  of  how  student 
performance  will  be  measured  in  charter 
schools  pursuant  to  State  assessments 
that  are  required  of  other  schools  and 
pursuant  to  any  other  assessments 
mutually  agreeable  to  the  authorized 
public  chartering  agency  and  the  charter 
school. 

(b)  Developer  means  an  individual  or 
group  of  individuals  (including  a  public 
or  private  nonprofit  organization), 
which  may  include  teachers, 
administrators  and  other  school  staff, 
parents,  or  other  members  of  the  local 
community  in  which  a  charter  school 
project  will  be  carried  out. 

(c)  Eligible  applicant  means  an 
authorized  public  chartering  agency 
participating  in  a  partnership  with  a 


developer  to  establish  a  charter  school 
in  accordance  with  this  program. 

(d)  Authorized  public  chartering 
agency  means  a  State  educational 
agency,  local  educational  agency,  or 
other  public  entity  that  has  the  authority 
under  State  law  and  is  approved  by  the 
Secretary  to  authorize  or  approve  a 
charter  school. 

Selection  Criteria  for  SEAs 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  140  points. 
The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  each  criterion.  In  evaluating 
an  application  from  an  SEA,  the 
Secretary  considers  the  following 
criteria: 

(a)  The  contribution  that  the  charter 
schools  grant  program  will  make  in 
assisting  educationally  disadvantaged 
and  other  students  to  achieve  State 
content  standards,  State  student 
performance  standards,  and,  in  general, 
a  State's  education  improvement  plan 
(20  points). 

(b)  The  degree  of  flexibility  afforded 
by  the  SEA  to  charter  schools  under  the 
State's  charter  schools  law  (20  points). 

(c)  The  ambitiousness  of  the 
objectives  for  the  State  charter  school 
grant  program  (20  points). 

(d)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(e)  The  likelihood  that  the  charter 
schools  grant  program  will  meet  those 
objectives  and  improve  educational 
results  for  students  (20  points). 

(f)  The  number  of  high  quality  charter 
schools  created  under  this  part  in  the 
State  (20  points). 

(g)  In  the  case  of  State  educational 
agencies  that  propose  to  use  grant  funds 
to  support  dissemination  activities 
imder  section  10302(c)(2)(C)  of  the 
ESEA,  the  quality  of  those  activities  and 
the  likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 

Selection  Criteria  for  Non-SEA  Eligible 
Applicants 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  140  points. 
The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  each  criterion.  In  evaluating 
an  application  from  an  eligible 
applicant  other  than  an  SEA  the 
Secretary  considers  the  following 
aiteria: 

(a)  The  quality  of  the  proposed 
cvuriculum  and  instructional  practices 
(20  points). 

(b)  The  degree  of  flexibility  afforded 
by  the  SEA  and,  if  applicable,  the  local 


educational  agency  to  the  charter  school 
(20  points). 

(c)  The  extent  of  community  support 
for  the  application  (20  points). 

(d)  The  ambitiousness  of  the 
objectives  for  the  charter  school  (20 
points).  '■ 

(e)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(f)  The  likelihood  that  the  charter 
school  will  meet  those  objectives  and 
improve  educational  results  for  students 
(20  points). 

(gj  In  the  case  of  an  eligible  appUcant 
that  proposes  to  use  grant  funds  to 
support  dissemination  activities  under 
section  10302(c)(2)(C)  of  the  ESEA.  the 
quality  of  those  activities  and  the 
likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 

Priority  Criteria 

In  awarding  grants  for  FYs  1999, 
2000,  and  2001  from  funds  appropriated 
under  section  10311  of  the  ESEA  that 
are  in  excess  of  $51  million  for  the  FY, 
the  Secretary  gives  priority  under  this 
competition  to  States  to  the  extent  that 
the  State  meets  the  criteria  described  in 
paragraph  (a)  below,  and  one  or  more  of 
the  criteria  described  in  paragraphs  (b) 
through  (d)  below  (20  points). 

(a)  The  State  provides  for  periodic 
review  and  evaluation  by  the  authorized 
public  chartering  agency  of  each  charter 
school,  at  least  once  every  5  years 
unless  required  more  frequenUy  by  State 
law,  to  determine  whether  the  chauler 
school  is  meeting  the  terms  of  the 
school's  charter,  and  is  meeting  or 
exceeding  the  academic  performance 
requirements  and  goals  for  charter 
schools  as  set  forth  under  State  law  or 
the  school's  charter. 

(b)  The  State  has  demonstrated 
progress,  in  increasing  the  number  of 
high  quality  charter  schools  that  are 
held  accoimtable  in  the  terms  of  the 
schools'  charters  for  meeting  clear  and 
measurable  objectives  for  the 
educational  progress  of  the  students 
attending  the  schools,  in  the  period 
prior  to  the  period  for  which  a  State 
educational  agency  or  eligible  applicant 
applies  for  a  grant  under  this 
competition. 

(c)  The  State— 

(1)  Provides  for  one  authorized  public 
chartering  agency  that  is  not  a  local 
educational  agency,  such  as  a  State 
chartering  board,  for  each  individual  or 
entity  seeking  to  operate  a  charter 
school  pursuant  to  such  State  law;  or 

(2)  In  the  case  of  a  State  in  which 
local  educational  agencies  are  the  only 
authorized  public  chartering  agencies, 
allows  for  an  appeals  process  for  the 
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denial  of  an  application  for  a  charter 
school. 

(d)  The  State  ensures  that  each  charter 
school  has  a  high  degree  of  autonomy 
over  the  charter  school's  budgets  and 
expenditures. 

Amount  Criteria 

In  determining  the  amount  of  a  grant 
to  be  awarded  under  this  competition  to 
a  State  educational  agency,  the 
Secretary  shall  take  into  consideration 
the  number  of  charter  schools  that  are 
operating  or  approved  to  open  in  the 
State. 

Allowable  Activities 

An  eligible  applicant  receiving  a  grant 
or  subgrant  under  this  program  may  use 
the  grant  or  subgrant  funds  only  for — 

(a)  Post-award  planning  and  design  of 
the  educational  program,  which  may 
include — 

(1)  Refinement  of  the  desired 
educational  results  and  of  the  methods 
for  measuring  progress  toward  achieving 
those  results;  and 

(2)  Professional  development  of 
teachers  and  other  staff  who  will  work 
in  the  charter  school;  and 

(b)  Initial  implementation  of  the 
charter  school,  which  may  include — 

(1)  Informing  the  community  about 
the  school; 

(2)  Acquiring  necessary  equipment 
and  educational  materials  and  supplies; 

(3)  Acquiring  or  developing 
curriculum  materials;  emd 

(4)  Other  initial  operating  costs  that 
cannot  be  met  from  State  or  local 
sources. 

Use  of  Funds  for  Dissemination 
Activities 

A  State  educational  agency  may 
reserve  not  more  than  10  percent  of  the 


grant  funds  to  support  dissemination 
activities.  A  charter  school  may  use 
such  funds  to  assist  other  schools  in 
adapting  the  charter  school's  program 
(or  certain  aspects  of  the  charter 
school's  program),  or  to  disseminate 
information  about  the  charter  school, 
through  such  activities  as — 

(a)  Assisting  other  individuals  with 
the  planning  and  startup  of  one  or  more 
new  public  schools,  including  charter 
schools,  that  are  independent  of  the 
assisting  charter  school  and  the  assisting 
charter  school's  developers,  and  that 
agree  to  be  held  to  at  least  as  high  a  level 
of  accountability  as  the  assisting  charter 
school; 

(b)  Developing  partnerships  with 
other  public  schools,  including  charter 
schools,  designed  to  improve  student 
performance  in  each  of  the  schools 
participating  in  the  partnership; 

(c)  Developing  curriculum  materials, 
assessments,  and  other  materials  that 
promote  increased  student  achievement 
and  are  based  on  successful  practices 
within  the  assisting  charter  school;  and 

(d)  Conducting  evaluations  and 
developing  materials  that  document  the 
successful  practices  of  the  assisting 
charter  school  and  that  are  designed  to 
improve  student  achievement. 

For  Applications  and  Further 
Information  Contact:  Donna  M.  Hob  lit, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3C148, 
Washington,  DC  20202-6140. 
Telephone  (202)  205-9178.  Internet 
address:  Donna  Hoblit@ed.gov 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed 
under  FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT.  Individuals  with 
disabilities  may  obtain  a  copy  of  the 
application  package  in  an  alternative 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  this  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fed.reg.htm 
http://vsrww.ed.gov/news.html 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is  . 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  8061- 
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Title  3— 

The  President 


Proclamation  7383  of  December  1,  2000 

To  Implement  Title  V  of  the  Trade  and  Development  Act  of 
2000  and  To  Modify  the  Generalized  System  of  Preferences 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Title  V  of  the  Trade  and  Development  Act  of  2000  (Public  Law  1  OB- 
ZOO)  (the  "Act")  modifies  the  tariff  treatment  of  certain  imported  wool 
articles. 

2.  Section  501(a)(1)  of  the  Act  amends  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  to  create  a  new  heading,  9902.51.11,  for  imports 
of  certain  worsted  wool  fabrics  with  average  fiber  diameters  greater  than 
18.5  microns.  Section  501(d)  of  the  Act  limits  the  quantity  of  imports  under 
heading  9902.51.11,  on  an  annual  basis,  to  2,500,000  square  meter  equivalents 
or  such  other  quantity  proclaimed  by  the  President  pursuant  to  section 
504(b)(3)  of  the  Act. 

3.  Section  501(b)(1)  of  the  Act  amends  the  HTS  to  create  a  new  heading, 
9902.51.12,  for  imports  of  certain  worsted  wool  fabrics  with  average  fiber 
diameters  of  18.5  microns  or  less.  Section  501(d)  of  the  Act  limits  the 
quantity  of  imports  under  heading  9902.51.12,  on  an  annual  basis,  to 
1,500,000  square  meter  equivalents  or  such  other  quantity  proclaimed  by 
the  President  pursuant  to  section  504(b)(3)  of  the  Act. 

4.  Section  501(b)(2)  of  the  Act  authorizes  the  President  to  proclaim  a  reduc- 
tion in  the  rate  of  duty  applicable  to  imports  of  worsted  wool  fabrics  classified 
under  heading  9902.51.12  of  the  HTS  that  is  necessary  to  equalize  such 
rate  of  duty  with  the  most  favored  nation  rate  of  duty  applicable  to  imports 
of  such  worsted  wool  fabrics  into  Canada. 

5.  Section  501(e)  of  the  Act  provides  that  in  implementing  the  limitation 
on  the  quantity  of  imports  of  worsted  wool  fabrics  under  headings  9902.51.11 
and  9902.51.12  of  the  HTS,  the  President,  consistent  with  U.S.  international 
obligations,  shall  take  such  action  as  he  determines  appropriate  to  ensure 
that  such  fabrics  are  fairly  allocated  to  persons  who  cut  and  sew  men's 
and  boys'  worsted  wool  suits  and  suit-type  jackets  and  trousers  in  the 
United  States  and  who  apply  for  an  allocation  based  on  the  amount  of 
such  suits  cut  and  sewn  during  the  prior  calendar  year. 

6.  Section  503(a)  of  the  Act  requires  the  President  to  proclaim  8-digit  tariff 
categories  for  certain  wool  yam  and  wool  fabrics  with  an  average  fiber 
diameter  of  18.5  microns  or  less,  and  men's  or  boys'  suits,  suit-type  jackets, 
and  trousers  of  worsted  wool  fabric,  made  of  wool  yarn  with  an  average 
diameter  of  18.5  microns  or  less.  Section  503(b)  of  the  Act  authorizes  the 
President  to  make  conforming  changes  in  the  HTS  to  take  into  accoimt 
the  new  tariff  categories  proclaimed  imder  section  503(a). 

7.  Section  504(a)  of  the  Act  requires  the  President  to  monitor  market  condi- 
tions in  the  United  States,  including  domestic  demand,  domestic  supply, 
and  increases  in  domestic  production,  of  worsted  wool  fabrics  and  their 
components  in  the  market  for  (i)  men's  or  boys'  worsted  wool  suits,  suit- 
type  jackets,  and  trousers,  (ii)  worsted  wool  fabrics  and  yam  used  in  the 
manufacture  of  such  apparel  articles,  and  (iii)  wool  used  in  the  production 
of  such  fabrics  and  yam. 
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8.  Section  504(b)(1)  requires  the  President,  on  an  annual  basis,  to  consider 
requests  from  domestic  manufacturers  of  apparel  products  made  of  worsted 
wool  fabrics  described  in  section  504(a)  to  modify  the  limitation  on  the 
quantity  of  imports  of  worsted  wool  fabrics  under  headings  9902.51.11  and 
9902.51.12  of  the  HTS. 

9.  Section  504(b)(3)  of  the  Act  authorizes  the  President,  after  taking  into 
account  the  market  conditions  set  forth  in  section  504(b)(2)  of  the  Act, 
to  modify  the  limitation  on  the  quantity  of  imports  of  worsted  wool  fabrics 
under  headings  9902.51.11  and  9902.51.12  of  the  HTS,  provided  that  any 
such  modification  shall  not  exceed  1,000,000  square  meter  equivalents  annu- 
ally for  each  heading,  and  to  proclaim  any  such  modifications. 

10.  Section  504(c)  requires  the  President  to  issue  regulations  to  implement 
the  provisions  of  section  504. 

11.  I  have  determined  that  it  is  appropriate  to  authorize  the  Secretary  of 
Commerce  (Secretary)  to  perform  certain  functions  specified  in  sections 
501(e)  and  504(b)  of  the  Act. 

12.  I  have  determined  that  it  is  appropriate  to  authorize  the  United  States 
Trade  Representative  (USTR)  to  perform  certain  functions  specified  in  section 
504(a)  of  the  Act. 

13.  Sections  501  and  502  of  the  Trade  Act  of  1974,  as  amended  (the  "1974 
Act")  (19  U.S.C.  2461  and  2462),  authorize  the  President  to  designate  coun- 
tries as  beneficiary  developing  countries  and  as  least-developed  beneficiary 
developing  countries  for  purposes  of  the  Generalized  System  of  Preferences 
(GSP). 

14.  Pursuant  to  Executive  Order  11888  of  November  24,  1975,  Western 
Samoa  was  designated  as  a  beneficiary  developing  country  for  purposes 
of  the  GSP.  I  have  determined  that  the  designation  of  Western  Samoa  as 
a  beneficiary  developing  country  under  the  GSP  should  be  modified  so 
that  the  designation  applies  to  Samoa.  Furthermore,  pursuant  to  section 
502  of  the  1974  Act,  and  having  due  regard  for  the  eligibility  criteria  set 
forth  therein,  I  have  determined  that  it  is  appropriate  to  designate  Samoa 
as  a  least-developed  beneficiary  developing  country  for  purposes  of  the 
GSP. 

15.  Proclamation  6425  of  April  29,  1992,  suspended  the  application  of 
duty-free  treatment  under  the  GSP  for  certain  handloomed  cotton  fabrics 
imported  from  India.  On  September  14,  2000,  the  United  States  Government 
and  the  Government  of  India  entered  into  a  Memorandum  of  Understanding 
in  which  the  United  States  agreed  to  restore  GSP  treatment  for  certain 
handloomed  cotton  fabrics.  Pursuant  to  section  501  of  the  1974  Act,  I  have 
determined  that  it  is  appropriate  to  restore  GSP  treatment  for  these  articles 
to  give  effect  to  the  Memorandum  of  Understanding. 

16.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  section  301  of 
title  3,  United  States  Code,  title  V  of  the  Act,  and  sections  501,  502,  and 
604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  provide  separate  tariff  treatment  for  the  articles  specified 
in  section  503(a)  of  the  Act,  the  HTS  is  modified  as  provided  in  section 
A  of  the  Annex  to  this  proclamation. 

(2)  In  order  to  make  conforming  changes  to  take  into  account  the  new 
permanent  tariff  categories  established  in  section  A  of  the  Annex  to  this 
proclamation,  the  HTS  is  further  modified  as  provided  in  section  B  of 
the  Annex  to  this  proclamation. 


(3)  The  Secretary  is  authorized  to  exercise  the  authority  set  forth  in  section 
501(e)  of  the  Act  to  allocate  the  quantity  of  imports  of  worsted  wool  fabrics 
under  headings  9902.51.11  and  9902.51.12.  Any  determination  by  the  Sec- 
retary under  this  paragraph  shall  be  set  forth  in  a  notice  or  notices  that 
the  Secretary  shall  cause  to  be  published  in  the  Federal  Register. 

(4)  The  Secretary  is  authorized  to  monitor  the  most  favored  nation  rate 
of  duty  applicable  to  imports  into  Canada  of  worsted  wool  fabrics  of  the 
kind  classified  under  heading  9902.51.12  of  the  HTS  and  shall  notify  the 
President  of  any  reduction,  effective  on  or  after  May  18,  2000,  in  the  Canadian 
most  favored  nation  rate  of  duty  on  such  imports.  The  Secretary  shall 
cause  to  be  published  in  the  Federal  Register  a  notice  describing  any  such 
reduction. 

(5)  The  Secretary  is  authorized  to  exercise  the  authority  set  forth  in  section 
504(b)(1)  of  the  Act  to  consider,  on  an  annual  basis,  requests  from  domestic 
manufacturers  of  apparel  products  made  of  worsted  wool  fabrics  described 
in  section  504(a)  to  modify  the  limitation  on  the  quantity  of  imports  of 
worsted  wool  fabrics  under  headings  9902.51.11  and  9902.51.12  of  the  HTS. 

(6)  The  Secretary  is  authorized  to  determine,  under  section  504(b)(3)  of 
the  Act,  whether  the  limitation  on  the  quantity  of  imports  of  worsted  wool 
fabrics  under  headings  9902.51.11  and  9902.51.12  of  the  HTS  should  be 
modified  and  to  recommend  to  the  President  that  appropriate  modifications 
be  made. 

(7)  The  Secretary  is  authorized  to  issue  regulations  to  implement  the 
provisions  of  sections  501  and  504(b)  of  the  Act,  the  implementation  of 
which  have  been  delegated  to  the  Secretary  pursuant  to  paragraphs  3,  4, 
5,  and  6  of  this  proclamation. 

(8)  The  USTR  is  authorized  to  exercise  the  authority  set  forth  in  section 
504(a)  of  the  Act  to  monitor  market  conditions  in  the  United  States  for 
the  worsted  wool  articles  specified  in  that  section. 

(9)  In  order  to  reflect  a  change  in  the  name  of  a  designated  beneficiary 
developing  country  for  purposes  of  the  GSP,  genered  note  4(a)  to  the  HTS 
is  modified  by  striking  "Western  Samoa"  and  by  inserting  in  alphabetical 
sequence  in  lieu  thereof  "Samoa"  in  the  enumeration  of  independent  bene- 
ficiary developing  countries. 

(10)  Samoa  is  designated  as  a  least-developed  beneficiary  developing  coim- 
try  for  purposes  of  the  GSP  and  title  V  of  the  1974  Act.  In  order  to  reflect 
such  designation,  general  note  4(b)(i)  to  the  HTS,  enimierating  those  countries 
designated  as  least-developed  beneficiary  developing  countries  for  purposes 
of  the  GSP,  is  modified  by  inserting  in  alphabetical  sequence  "Samoa." 

(11)  In  order  to  provide  that  India  is  again  treated  as  a  beneficiary  devel- 
oping country  with  respect  to  certain  certified  handloomed  cotton  fabrics 
for  purposes  of  the  GSP  program,  the  HTS  is  modified  as  provided  in 
section  C  of  the  Annex  to  this  proclamation. 

(12)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  t^en  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(13)  This  proclamation  is  effective  on  the  date  of  signature  of  this  proclama- 
tion, except  that  the  designation  of  Samoa  as  a  least-developed  beneficiary 
developing  country  shall  be  effective  with  respect  to  articles  entered,  or 
withdrawrn  from  warehouse  for  consumption,  on  or  after  the  date  that  is 
60  days  from  the  date  of  publication  of  this  proclamation  in  the  Federal 
Register. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


{ys^ki^M^^j^^ytKh^uck^^ 


Billing  code  3195-01-P 


Federal  Register/ Vol.  65,  No.  235 /Wednesday,  December  6,  2000 / Presidential  Documents        76555 


ANNEX 

Section  A.  Efffcctivc  with  respect  to  goods  entered,  or  withdrawn  from  wanliouse  ibr  c^imnytmi,  oo  or 
after  the  date  of  signature  of  diis  proclamanoa,  the  Harmonized  Tanff  Scheduk  of  the  United  Slates  (HTS) 
is  modified  as  set  forth  herein,  with  the  language  inserted  in  the  columns  entitled  "Heading/Subhcadii«", 
"Article  Description",  "Rates  of  Duty  1  -General",  "Rates  of  Duty  1 -Special"  and  "Rates  of  Duty  2", 
respectively: 

(1)  Chapter  5 1  of  the  HTS  is  modified- 

(a)  by  striking  subheadings  5107  10  00  and  5107.20.00  and  by  insertmg  in  beu  thereof  the  following  new 
provisions,  with  the  new  superior  text  at  the  same  level  of  indentation  as  the  article  descriptioa  of 
subheading  5106.20.00: 


IS  107 
-5107.10 
5107  10.30 


5107.10.60 

5107.20 

5107.20.30 


5107.20.60 


yim...(coo.):) 

CoDtaimng  85  percent  or  more  by  weight  of  wool: 
Of  wool  fiber  with  an  avenge  fiber  Hi«n^»T 
of  18.5  microiu  or  less „ 


Other 


Contaimng  len  than  85  peRcot  by  wei|)it  of  wool: 
Of  wool  fiber  with  ac  avenge  fiber  diameler 
of  18.5  microns  or  less 


Olher. 


7.2H 
7.2H 

7.2H 
7.2H 


Fiee(CAJLXX) 
FrBe(CAJUMX) 

FrBe(CAJUMX) 
Free  (CAJUMX) 


55.5H 
55SH 

55.5H 
55.5H" 


Confoiming  changes:  Subheadings  5107.10.30  and  5107.10.60  shall  each  be  accorxied  the  same  staged  reductioas  in  Oeneral 
ratesofdutyaswerepceviouslyptTClaimedfor  subheading  5107  10.00.  and  subheadings  510'' 20  JO  and  5107.20.60  shall  ««di 
be  accorded  the  same  staged  reductions  m  General  rates  of  duty  as  were  previousty  procUomed  for  subbeadmg  5107.20.00. 

(b)  by  striking  subheadings  5109.10.60  and  5109.90.60  and  by  inserting  in  lieu  thereof  the  foUowii^  new 
provisions,  with  each  new  supenor  text  at  die  same  level  of  indoitatioD  as  the  article  description  of 
subheading  5109.10.40: 


15109 

[5109.10 


5109.10.80 


5109.10.90 
(5109.90 


5109.90.80 


5109.90.90 


Yam.  (eon.):] 

Containing... (coo.):] 
jOther) 
"Other 

Of  wool  fiber  wiOi  an  average  fiber 
dimnftrr  of  18.5  microiis  or  leas. 


Other 

oaier.) 
[OOktI 
"Ofter 

Of  wool  fiber  with  an  average  fiber 
dnmeter  of  18  5  microns  or  less 


Other.. 


7JH 
72% 

7.2H 
7J% 


Free(CAJUMX) 
Free(CAJUMX) 

Free  (CAJLXX) 
Free(CAJLXX) 


55.5H 
55.5H" 

55.5H 
55.5H" 


Coofonning  changes:  Subheadings  5109.10.80  and  5109.10.90  shall  each  be  accoded  the  same  staged  reductions  m  Oeacral 
rates  of  duty  as  were  previously  pnidaimed  for  subheading  5109.10.60,  and  subheadings  5109  90  80  and  5109  90  90  riiaU  each 
be  accorded  the  same  staged  reductions  m  General  rales  of  duty  as  were  previously  proclaimed  for  subheading  5109  90  60 

(c)  by  strikmg  subheading  5112.11.20  and  by  inserting  in  Ueu  thereof  the  following  new  provisions,  with 
die  new  superior  text  at  the  same  level  of  indentation  as  the  article  description  of  subheadii^  51 12.1  i.  10: 


(5112 

Wovea..(con.):l 

|Contatmng...(can.):] 

(5112.11 

Of  (con.):) 
"Other 

5112.11.30 

Of  wool  yams  with  an  avenge 
fiber  diameter  of  1 8.5  miaoos  or 

less 

29.4H 

Free(CAJUMX) 

68.  SH 

5112.11.60 

Ottier 

29.4H 

Free(CAJUMX) 

68.5H' 

Conforming  changes:  Subheadings  5 1 12. 1 1 .30  and  5 1 12. 1 1 .60  shall  each  be  accorded  ttie  same  staged  reductions  in  General 
rates  of  du^  as  were  previously  proclaimed  for  subheading  51 12. 1 1.20. 

(d)  by  striking  subheading  5 1 12. 1 9.90  and  by  inserting  in  lieu  diereof  die  following  new  provisions,  with 
die  new  superior  text  at  die  same  level  of  indentation  as  die  article  descripdon  of  subheading  51 12.19.20: 
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Annex  (ooa.) 
2 

(Si  12 

Wev«B...(oeB.):) 

|Caatniiiig...(caB.):] 

[5112.19 

Oaier[ 
-0«her 

- 

5112.19.60 

Of  wool  yvm  wiOi  an  tvcnge 
fiber  diameter  of  18.5  microns  or 

less 

29.4H 

FtBe(CAJUMX) 

68.5S 

5112.19.95 

Oilier 

29.4% 

Free(CAJUMX) 

68.5H' 

Confbnnuig  chmges.  Subheadmgs  51 12. 19.60  and  51 12.19.95  abtll  each  be  accorded  the  same  staged  reductions  in  Geoenl 
latesofdutyas  were  previously  proclaimed  for  subheading  5112.19.90. 

(2)  Chapter  62  of  the  HTS  is  modified- 

(a)  by  striking  subheadings  6203. 11 .  10  and  6203. 1 1 .20  anil  by  insertiDg  in  lieu  thereof  the  fol^^ 
provisions,  with  each  new  superior  text  inserted  at  the  same  level  of  indentation  as  the  article  descripbon  of 
subheading  6203.12.10. 


6203 

Men's.. .(con.):! 

[Suits  (con.):) 

16203.11 

Of...(con.):) 

"Containing  30  percent  or  more  by  weight 
of  silk  or  silk  waste: 

6203.11.15 

Of  worsted  wcwl  iobnc,  made  of 
wool  yam  bavmg  an  avenge  fiber 

diameter  of  18.5  nucroDS  or  less. 

7.5H 

Free(CAJLMX) 

65H 

6203.11.30 

Oltar. 

Other 

7.SH 

Free(CAJUMX) 

65% 

6203.11.60 

Of  worsted  wool  fabric,  made  of 
wool  yam  having  an  avenge  fiber 

diameter  of  18.5  microns  or  less 

18.9H 

FrBe(CAJUMX) 

52.9</kg  + 
S8.5H 

6203.11.90 

Oflier. 

21J*/kg  + 
18.9S 

Free(CAJUMX) 

SX9#*i-»- 
58.5%- 

Conforming  changes,  (i)  Subheading  9906.98.02  is  modified  by  striking  "6203. 11.10, 6203. 1 1.20„''  and  by  inserting  m  lieu 
thereof  "6203  1 1 . 1 5,  6203. 1 1 .30.  6203. 1 1 .60, 6203. 1 1 .90,";  and  (ii)  subheadmp  6203  11 .60  and  6203. 1 1 .90  ihaU  each  b« 
accorded  the  same  staged  reductions  in  Oeneral  ntea  of  duty  as  woe  previously  proclasned  for  subheading  6203. 1 1 .20. 

(b)  by  striking  subheading  6203.21.00  and  by  inserting  in  lieu  thereof  die  foUowing  new  provisions,  with 
the  new  superior  text  inserted  at  the  sanK  level  of  indentatioo  as  the  superior  text  designated  as  6203. 19: 


(6203 

"6203.21 
6203.21.30 


6203.21.90 


Men's.. .(coo.):] 
[Ensembles:] 

Of  wool  or  fine  animal  hair 

Suits,  stnt-type  jackets  and  trousers,  the 
foregoing  of  worsted  wed  fabric,  made 
of  wool  yam  havmg  an  average  fiber 
diaiurtrr  of  18.5  microns  or  Icsa. 


Other.. 


Theiaieap- 
pbcable  to 
each  garnxnt 
in  the  ensemble: 
if  separately 
entered 

The  rate  ap- 
plicabie  to 
each  garment 
in  the  ensemble: 
if  separately 
entered 


Fne(CAJL) 
The  rate  applic- 
able to  each  gar- 
ment in  the  en- 
semble if  separ- 
ately entered 
(MX) 

Free(CAJL) 
The  rate  applic- 
able to  each  gar- 
ment m  the  en- 
semble if  separ- 
ately entered 
(MX) 


The  rate  ap- 
plicable to 
each  gamient 
m  the  ensem- 
ble if  separ- 
ately entered 

The  rate  ap- 
pbcable  to 
each  gannent 
m  the  ensem- 
ble if  separ- 
ately entered" 


Conforming  changes:  (i)  siiWiraiting  9906.98.02  is  modified  by  striking  "  6203.21.00,"  and  by  msertmg  m  lieu  thereof 
"6203.21  30, 6203.21  90," ;  and  (u)  effective  with  respect  to  goods  of  Mexico  under  the  terms  of  general  note  12  that  are 
entered,  or  withdrawn  fitxn  warehouse  for  consumption,  on  or  after  January  1, 2003,  subheadings  6203.21  30  and  6203 Jl. 90 
are  eadi  amended  by  striking  "The  rate  applicable  to  each  garment  m  the  ensemble  if  separately  entered  (MX)"  and  by 
inserting  in  the  Special  subcolumn  in  alphabetical  sequence  m  the  parenthetical  expression  for  each  such  subheading  "XX". 

(c)  by  striking  subheading  6203.31.00  and  by  inserting  in  lieu  thereof  the  following  new  provisions,  with 
the  new  superior  text  inserted  at  the  same  level  of  indentation  as  the  superior  text  designated  as  6203.32: 


[6203 

"6203.31 
6203.31.50 

Annex  (con.) 
3 

Men's... (con.  ):J 
[Suit-type...(con.):] 

Of  wool  or  fine  animal  hair 

Of  worsted  wool  fabric,  made  of  wool 
yam  having  an  average  fiber  diameter  of 
18.5  micrtms  or  less 

6203.31.90 

Oflier. 

19.3% 


193% 


Free  (CAJL) 
6.6%  (MX) 
Free  (CAJL) 
6.6%  (MX) 


59.5% 
59.5%" 


Conforming  changes:  (i)  subheading  9906.98.02  is  modified  by  striking  "6203  3 1 .00,"  and  by  insening  m  beu  thereof 
"6203.31.50, 6203.31.90,",  and  (li)  subheadings  6203  31.50  and  6203  31.90  shall  each  be  accorded  the  same  staged  reductions 
in  General  rates  of  duty  and  m  the  Special  rates  of  duty  accorded  to  goods  of  Mexico  under  the  terms  of  general  note  12  to  the 
tariff  schedule  as  were  previously  proclaimed  for  subheading  6203.3 1 .00. 

(d)  by  striking  subheading  6203  4 II 5  and  by  inserting  in  lieu  thereof  tiie  following  new  provisions,  with 
Ae  new  superior  text  inserted  at  the  same  level  of  indentation  as  the  amcle  6203.41.05: 


(6203 
[6203.41 

6203.41.12 
6203.41.18 


Men's.. .(con.): 

[Trousers,.. .(coo.):] 
Of...(con.):J 

[Trousen,...(con.):) 
"Other 

Trousers  of  worsted  wool 
fabric,  made  of  wool  yam 
having  an  average  fiber  diam- 
eter of  18.5  microns  or  less.... 


Ottier.. 


46.3^  •)■ 

18.2% 
46.3^-^ 

18.2% 


Free(CAJUMX) 
Free(CAJUMX) 


52.9«/kg-»- 
58.5% 
52.9*/kg  + 
58.5%" 


Conforming  change:  Subheadings  6203  41 .  12  and  6203.41  18  shall  each  be  accorded  ttte  same  staged  leductioas  lo  Gesenl 
rates  of  duty  as  were  previously  proclaimed  for  subheading  6203.41.15. 

Section  B  Effective  with  respect  to  goods  entered,  or  withdrawn  from  wardiouse  for  consumption,  on  or 
after  January  1,  2001,  the  headings  in  the  first  column  set  forth  below  are  each  modified  by  striking  from 
the  paren&etical  references  in  the  article  descnptions  the  provisions  m  the  second  column  set  forth  below, 
and  by  inserting  m  lieu  thereof  in  numerical  sequence  the  provisions  ui  the  third  column  set  fordi  below: 


9902.51.11  '51 12.1 1.20.  or  51 12.19.90- 

9902.51.12  "5112.11.20,or5112.19.90" 

9902.51.13  -5107.10.00" 


"5112.11.60  or5112.1995' 
"5112.11.30or  5112.19.60' 
"5107.10.30" 


Section  C.  Effective  with  respect  to  goods  entered,  or  withdrawn  from  wardiouse  for  consunqytion,  on  or 
after  the  date  of  signature  of  diis  proclamation,  the  HTS  is  further  modified  as  folknvs: 

(1)  General  note  4(d)  to  the  HTS  is  modified  by  striking  die  foUowiitg  HTS  subheadings  and  the  countiy 
listed  opposite  them: 


"5208.31.20 India 

5208.32.10 India 

5208.41.20 India 

5208.42.10 India 

5208.51.20 India 


5208.52.10 India 

5209.31.30 India 

5209.41.30 India 

5310.90.00 India" 


(2)  Each  of  die  following  HTS  subheadings  is  modified  by  striking,  from  the  parenthetical  expression  in  the 
Rates  of  Duty  1 -Special  subcolumn,  the  symbol  "A*,"  and  by  inserting  in  beu  thereof  "A,": 


5208.31.20 
5208.32.10 
5208.41.20 


5208.42.10 
5208.51.20 
5208.52.10 


5209.31.30 
5209.41.30 
5310.90.00 
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Executive  Order  13177  of  December  4,  2000 

National  Commission  on  the  Use  of  Offsets  in  Defense  Trade 
and  President's  Council  on  the  Use  of  Offsets  in  Commercial 
Trade 


By  the  authority  vested  in  the  President  by  the  Constitution  and  the  laws 
of  the  United  States  of  America,  including  Public  Law  106-113  and  the 
Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.  2),  and  in 
order  to  implement  section  1247  of  Public  Law  106-113  (113  Stat.  1501A- 
502)  and  to  create  a  parallel  "President's  Council  on  the  Use  of  Offsets 
in  Commercial  Trade,"  it  is  hereby  ordered  as  follows: 

Section  1.  Membership.  Piu-suant  to  Public  Law  106-113,  the  "National  Com- 
mission on  the  Use  of  Offsets  in  Defense  Trade"  (Commission)  comprises 
11  members  appointed  by  the  President  with  the  concurrence  of  the  Majority 
and  Minority  Leaders  of  the  Senate  and  the  Speaker  and  the  Minority 
Leader  of  the  House  of  Representatives.  The  Commission  membership  in- 
cludes: (a)  representatives  from  the  private  sector,  including  one  each  from 
(i)  a  labor  organization,  (ii)  a  United  States  defense  manufacturing  company 
dependent  on  foreign  sales,  (iii)  a  United  States  company  dependent  on 
foreign  sales  that  is  not  a  defense  manufacturer,  and  (iv)  a  United  States 
company  that  specializes  in  international  investment;  (b)  two  members  from 
academia  with  widely  recognized  expertise  in  international  economics;  and 
(c)  five  members  from  the  executive  branch,  including  a  member  from  the: 
(i)  Office  of  Management  and  Budget,  (ii)  Department  of  Commerce,  (iii) 
Department  of  Defense,  (iv)  Department  of  State,  and  (v)  Department  of 
Labor.  The  member  from  the  Office  of  Management  and  Budget  will  serve 
as  Chairperson  of  the  Commission  and  will  appoint,  and  fix  the  compensation 
of,  the  Executive  Director  of  the  Commission. 

Sec.  2.  Duties.  The  Commission  will  be  responsible  for  reviewing  and  report- 
ing on:  (a)  current  practices  by  foreign  governments  in  requiring  offsets 
in  purchasing  agreements  and  the  extent  and  nature  of  offsets  offered  by 
United  States  and  foreign  defense  industry  contractors;  (b)  the  impact  of 
the  use  of  offsets  on  defense  subcontractors  and  nondefense  industrial  sectors 
affected  by  indirect  offsets;  and  (c)  the  role  of  offsets,  both  direct  and 
indirect,  on  domestic  industry  stability.  United  States  trade  competitiveness, 
and  national  security. 

Sec.  3.  Commission  Report.  Not  later  than  12  months  after  the  Commission 
is  established,  it  will  report  to  the  appropriate  congressional  committees. 
In  addition  to  the  items  described  in  section  2  of  this  order,  the  report 
will  include:  (a)  an  analysis  of  (i)  the  collateral  impact  of  offsets  on  industry 
sectors  that  may  be  different  than  those  of  the  contractor  paying  offsets, 
including  estimates  of  contracts  and  jobs  lost  as  well  as  an  assessment 
of  damage  to  industrial  sectors;  (ii)  the  role  of  offsets  with  respect  to  competi- 
tiveness of  the  United  States  defense  industry  in  international  trade  and 
the  potential  damage  to  the  ability  of  United  States  contractors  to  compete 
if  offsets  were  prohibited  or  limited;  and  (iii)  the  impact  on  United  States 
national  security,  and  upon  United  States  nonproliferation  objectives,  of 
the  use  of  co-production,  subcontracting,  and  technology  transfer  with  foreign 
governments  or  companies,  that  results  from  fulfilling  offset  requirements, 
with  particular  emphasis  on  the  question  of  dependency  upon  foreign  nations 
for  the  supply  of  critical  components  or  technology;  (b)  proposals  for  unilat- 
eral, bilateral,  or  multilateral  measiu-es  aimed  at  reducing  any  detrimental 


effects  of  offsets;  and  (c)  an  identification  of  the  appropriate  executive  branch 
agencies  to  be  responsible  for  monitoring  the  use  of  offsets  in  international 
defense  trade. 

Sec.  -4.  Administration,  Compensation,  and  Termination,  (a)  The  Department 
of  Defense  will  provide  adniinistrative  support  and  funding  for  the  Commis- 
sion and  Federal  Government  employees  may  be  detailed  to  the  Commission 
without  reimbursement. 

(b)  Members  of  the  Commission  who  are  not  officers  or  employees  of 
the  Federal  Government  will  be  compensated  at  a  rate  of  basic  pay  prescribed 
for  level  IV  of  the  Executive  Schedule  under  section  5315  of  title  5,  United 
States  Code,  for  each  day  (including  travel  time)  during  which  such  member 
is  engaged  in  performance  of  the  duties  of  the  Commission.  Members  of 
the  Conunission  who  are  officers  or  employees  of  the  Federal  Government 
will  serve  without  compensation  in  addition  to  that  received  for  their  services 
as  officers  or  employees  of  the  Federal  Government. 

(c)  Members  of  the  Commission  will  be  allowed  travel  expenses,  including 
per  diem  in  lieu  of  subsistence,  under  subchapter  1  of  chapter  57  of  title 
5,  United  States  Code,  while  on  business  in  the  performance  of  services 
for  the  Cormnission. 

(d)  The  Commission  will  terminate  30  days  after  transmitting  the  report 
required  in  section  1248(b)  of  Public  Law  106-113  (113  Stat.  1501A-505). 
Sec.  5.  Establishment  and  Membership,  (a)  There  is  established,  pursuant 
to  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.),  the 
"President's  Council  on  the  Use  of  Offsets  in  Commercial  Trade"  (Council). 

(b)  The  Coimcil  shall  be  composed  of  the  appointed  members  of  the 
Commission  or  thefr  designees. 

Sec.  6.  Duties  and  Report  of  the  Council.  The  Coimcil  shall  review  and 
report  to  the  President,  through  the  Director  of  the  Office  of  Management 
and  Budget,  on  the  use  of  offsets  in  commercial  trade,  including  their 
impact  on  the  United  States  defense  and  commercial  industrial  base.  The 
Council  shall  consult  with  and,  as  appropriate,  provide  information  to  the 
Commission. 

Sec.  7.  Administration,  (a)  The  Department  of  Defense  shall  provide  adminis- 
trative support  and  funding  for  the  Council. 

(b)  The  heads  of  executive  departments  and  agencies  shall,  to  the  extent 
permitted  by  law,  provide  to  the  Council  such  information  as  it  may  require 
for  the  purpose  of  carrying  out  its  duties. 

(c)  Members  of  the  Council  shall  serve  without  compensation. 

Sec.  8.  General,  (a)  Notwithstanding  any  other  Executive  Order,  the  functions 
of  the  President  under  the  Federal  Advisory  Committee  Act,  as  amended, 
except  that  of  reporting  to  the  Congress,  that  are  applicable  to  the  Council, 
shall  be  performed  by  the  Department  of  Defense  in  accordance  with  guide- 
lines that  have  been  issued  by  the  Administrator  of  General  Services. 

(b)  The  Coimcil  shall  terminate  on  the  date  of  the  transmission  of  the 
report  required  by  section  1248(b)  of  Public  Law  106-113  (113  Stat.  1501A- 
505). 


(ys^y^Xj9</j^^yths^^ 
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RULES  GOING  INTO 
EFFECT  DECEMBER  6, 
2000 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 

California  and  Oregon; 
published  11-6-00 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Special  programs: 

Apple  and  Emergency  Loan 
for  Seed  Producers 
Program;  implementation; 
published  12-6-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 

Avermectin;  published  12-6- 
00 

Fludioxonil;  published  12-6- 
00 

Water  pollution  control: 

Great  Lakes  System;  water 
quality  guidance — 

Wisconsin;  published  11- 
6-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Fellowships,  intemships, 
training: 

National  Institutes  of  Health 
research  traineeships; 
published  11-6-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  published  11-21-00 

International  Aero  Engines 
AG;  published  11-1-00 

Learjet;  published  11-1-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Employment  taxes  and 
collection  of  income  taxes  at 
source: 

Federal  employment  tax 
deposits;  de  minimis  njle; 
published  12-6-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (sweet)  grown  in — 
Washington;  comments  due 
by  12-11-00;  published 
11-9-00 

Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  12-15- 
00;  published  10-16-00 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
12-11-00;  published  10- 
10-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Citrus  canker;  comments 
due  by  12-15-00; 
published  10-16-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Management  and  program 
integrity  improvement; 
comments  due  by  12- 
11-00;  published  9-12- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  migratory  species — 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
14-00;  published  11-17- 
00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Commercial  submarine 
cables;  installation  and 
maintenance;  comments 
due  by  12-11-00; 
published  11-24-00 

DEFENSE  DEPARTMENT 

Defense  Logistics  Agency 

Pnvacy  Act;  implementation; 
comments  due  by  12-12-00; 
published  10-13-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 


Multiple-award  contracts 
competition;  comments 
due  by  12-14-00: 
published  12-15-99 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Ad  of  1999; 
implementation;  comments 
due  by  12-11-00; 
published  10-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Florida;  comments  due  by 
12-15-00;  published  11- 
15-00 
Missouri;  comments  due  by 
12-15-00;  published  11- 
15-00 
Air  quality  implementation 
plans;  approval  arxj 
promulgation;  various 
States: 

California;  comments  due  by 
12-14-00;  published  11- 
14-00 
Illinois;  comments  due  by 
12-11-00;  published  12-1- 
00 
Michigan;  comments  due  by 
12-13-00;  published  11- 
13-00 
New  Hampshire;  comments 
due  by  12-14-00; 
published  11-14-00 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  12-15-00;  published 
11-15-00 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste  program 
authroizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste: 
Land  disposal  restrictions — 
Spent  potliners  from 
primary  aluminum 
reduction  (K088) 
treatment  standards  and 
K088  vitrification  units 
regulatory  classification; 
comments  due  by  12- 
11-00;  published  9-18- 
00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plah — 


National  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 
National  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
12-11-00;  published  11-8- 
00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatk>n 
(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  comments 
due  by  12-11-00; 
published  10-11-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Durable  medical  equipment, 
prosthetics,  othotics,  and 
supplies:  supplier 
standards;  comments  due 
by  12-11-00;  published 
10-11-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critual  habitat 
designations — 
Arroyo  southwestern  toad; 
comments  due  by  12- 
11-00;  published  11-9- 
00 
Bay  checkerspot  butterfly; 
comments  due  by  12- 
15-00;  published  10-16- 
00 
Findings  on  petitions,  etc. — 
California  spotted  owl; 
comments  due  by  12- 
11-00;  published  10-12- 
00 
Mountain  yellow-legged 
frog;  comments  due  by 
12-11-00;  published  10- 
12-00 
Yosemite  toad;  comments 
due  by  12-11-00; 
published  10-12-00 
Recovery  plans — 
Red-cockaded 
woodpecker:  comments 
due  by  12-13-00; 
published  10-17-00 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Affirmative  action  and 
nondiscrimination  obligations 
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of  contractors  and 
subcontractors; 
Compliance  evaluations; 
comments  due  by  12-11- 
00;  published  10-12-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans;  standards 
approval,  etc.; 

New  Jersey;  comments  due 
by  12-13-00;  published 
11-13-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADIMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  comments 
due  by  12-11-00; 
published  10-11-00 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards; 
Nonmanufacturer  rule; 
waiver;  comments  due  by 
12-12-00;  published  12-6- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
12-11-00;  published  10- 
11-00 
Bombardier;  comments  due 
by  12-14-00;  published 
11-14-00 
British  Aerospace; 
comments  due  by  12-15- 
00;  published  11-2-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  12-13- 
00;  published  11-13-00 
Raytheon;  comments  due  by 
12-11-00;  published  10- 
18-00 
Rdladen  Schneider 
Flugzeugbau  GmbH; 
comments  due  by  12-14- 
00;  published  11-9-00 
Class  E  airspace;  comments 
due  by  12-11-00;  published 
10-25-00 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 


Drivers'  hours  of  service — 
Fatigue  prevention;  driver 
rest  and  sleep  for  safe 
operations;  comments 
due  by  12-15-00; 
published  8-15-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Fuel  system  integrity — 
Compressed  natural  gas 
fuel  containers; 
comments  due  by  12- 
14-00;  published  10-30- 
00 

TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 
West  Elks,  CO;  comments 

due  by  12-15-00; 

published  10-16-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 
Post-traumatic  stress 

disorder  claims  based  on 

personal  assault; 

comments  due  by  12-15- 

00;  published  10-16-00 

LIST  OF  PUBUC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomn  from  tfie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 


www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2346/P.L.  106-521 

To  authorize  the  enforcement 
by  State  and  local 
governments  of  certain 
Federal  Communications 
Commission  regulations 
regarding  use  of  citizens  band 
radio  equipment.  (Nov.  22, 
2000;  114  Stat   2438) 
H.R.  5633/P.L.  106-522 
District  of  Columbia 
Appropriations  Act,  2001  (Nov. 
22,  2000;  114  Slat.  2440) 
S.  TSaJP.L.  106-^23 
Military  Extraterritorial 
Jurisdiction  Act  of  2000  (Nov. 
22,  2000;  114  Stat.  2488) 
S.  167(VP.L.  106-524 
To  revise  the  boundary  of  Fort 
Matanzas  National  Monument, 
and  for  other  purposes.  (Nov. 
22,  2000;  114  Stat.  2493) 
S.  188(VP.L.  106-525 
Minority  Health  and  Health 
Disparities  Research  and 
Education  Act  of  2000  (Nov. 
22,  2000;  114  Stat.  2495) 
S.  1936/P.L.  106-526 
Bend  Pine  Nursery  Land 
Conveyance  Act  (Nov.  22, 
2000;  114  Stat.  2512) 
S.  2020/P.L.  106-627 
To  adjust  the  boundary  of  the 
Natchez  Trace  Pari<way, 
Mississippi,  and  for  other 
purposes.  (Nov.  22,  2000;  114 
Stat.  2515) 
S.  244(yP.L.  106-528 
Airport  Security  Improvement 
Act  of  2000  (Nov.  22,  2000; 
114  Stat.  2517) 

S.  2485/P.L.  106-529 

Saint  Croix  Island  Heritage 
Act  (Nov.  22,  2000;  114  Stat. 
2524) 

S.  2547/P.L.  106-530 

Great  Sand  Dunes  National 
Park  and  Preserve  Act  of 
2000  (Nov.  22,  2000;  114 
Stat.  2527) 
S.  2712/P.L.  106-531 
Reports  Consolidation  Act  of 
2000  (Nov.  22,  2000;  114 
Stat.  2537) 
S.  2773/P.L.  106-532 
Dairy  Market  Enhancement 
Act  of  2000  (Nov.  22,  2000; 
114  Stat.  2541) 


S.  2789/P.L.  106-533 

To  amend  the  Congressional 
Award  Act  to  establish  a 
Congressional  Recognition  for 
Excellence  In  Arts  Education 
Board.  (Nov.  22,  2000;  114 
Stat.  2545) 

S.  3164/P.L.  106-534 

Protecting  Seniors  From  Fraud 
Act  (Nov.  22,  2000;  114  Stat. 
2555) 

S.  3194/P.L.  106-535 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  431  North  George 
Street  In  Mlllersvllle, 
Pennsylvania,  as  the  "Robert 
S.  Walker  Post  Office".  (Nov. 
22,  2000;  114  Stat.  2559) 

S.  3239/P.L  106-536 

To  amend  the  Immigration 
and  Nationality  Act  to  provide 
special  Immigrant  status  for 
certain  United  States 
international  broadcasting 
employees.  (Nov.  22,  2000; 
114  Stat.  2560) 

Last  List  November  24,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservdlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servke  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 
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Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 
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INFORMAnON 
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Order  Processtog  Code: 

*7917 

I I  YlliiS,  please  send  me 


VISA 


Charge  your  order    ^fH^ 

It's  Easy!  llBB? 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  1 999/2000, 
S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA       I I  MasterCard  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 
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Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


in 

I  itanK  you  jor 

(Credit  card  expiration  date*                   .,ji.,.  .^.J.,.  f 

^                              your  order: 

Purchase  order  number  (optional) 

YES     NO 
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Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential  . 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


rm\ 


Monday.  January  13,  1997 
Vulutlw  33 — Nuiiilwr  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


WSff 
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Charge  your  order.    iJHK 

Its  Easy!   mB 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I — I  YlliS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

Cn  $15 1.00  First  Class  Mail         [H  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 
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Company  or  personal  name 
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Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  ttie 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
FedereU  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S31  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut}jects  are  earned 
as  cross-references. 
$28  per  year. 
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A  renewal  notice  will  be 
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DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 
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Ct^arge  your  order  ,0ll§lk, 
Its  Easy!  ^"Jiir 


enter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

Intemational  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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City,  State.  ZIP  code 
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Purchase  order  number  (optional ) 
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Mail  To:  Superintendent  of  Documents 
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Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  sooa  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
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Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    I JLS,  enter  my  subscription(s)  as  follows: 


Ofdef  Ptxxessing  Code 

*6216 


Charge  your  order.   MtSk 

It's  Easy!  '^W^f^l 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2(K)0  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $    

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attcQtion  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  numt)er  (optional) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I     I  GPO  Deposit  Account 


l-D 


VISA             MasteiCard  Account 

I  noriK  you  jot 

(CrEtdit  card  expinitinn  date)                    _  ,,«,i.-f 

Authorizing  signature  i 
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RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Milk  marketing  orders: 
Northeast  et  al.,  76831-76861 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Emergency  declarations: 
Various  States — 
Rabies  in  raccoons,  gray  foxes,  and  coyotes.  76606- 
76607 

Animal  and  Plant  i-iealth  Inspection  Service 

PROPOSED  RULES 

Plant-related  quarantine,  domestic: 
Citrus  canker,  76582-76588 

Army  Department 

See  Engineers  Corps 

Census  Bureau 

NOTICES 

■Surveys,  determinations,  etc.: 
Manufacturing  area;  annual,  76607-76608 

Coast  Guard 

RULES 

Vessel  documentation  and  measurement: 

Vessel  ownership  and  financing;  citizenship  standards, 
76572-76577 

Commerce  Department 

See  Census  Bureau 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

.See  National  Oceanic  and  Atmospheric  Administration 

5ee  Patent  and  Trademark  Office 

Defense  Department 

See  Engineers  Corps 

Drug  Enforcement  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76665-76666 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  76613- 
76614 

Energy  Department 

.See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 

JEA  Circulating  Fluidized  Bed  Combustor  Project, 
Jacksonville,  PL,  76614-76621 
Grants  and  cooperative  agreements;  availability,  etc.: 
Research,  development,  and  demonstration;  2001  Broad 
Based  Solicitation,  76621-76622 


Science  Office  Financial  Assistance  Program,  76622- 
76625 


Engineers  Corps 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
3131807  Canada,  Inc.,  et  al.;  apparatus  and  method  for 
removing  water  from  aqueous  sludges,  76613 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  76567-76572 
Water  supply: 
National  primary  drinking  water  regulations — 
Radionuclides,  76707-76753 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Nonroad  large  spark  ignition  engines,  marine  and  land- 
based  recreational  engines,  and  highway  motorcycles; 
emissions  control,  76796-76829 
NOTICES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
New  nonroad  spark-ignition  engines  rated  above  19 
kilowatts  and  new  land-based  recreational  spark- 
ignition  engines;  emissions  control;  hnal  finding, 
76789-76796 
Confidential  business  information  and  data  transfer,  76637- 

76638 
Pesticide  registration,  cancellation,  etc.: 
Kanoria  Chemicals  &  Industries,  Ltd.;  lindane;  hearing, 
76638-76639 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Voda  Petroleum  Site,  TX,  76639 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Commerce  Control  List — 
Shaykh  Hamad  bin  Ali  bin  Jaber  Al-Thani,  Gulf  Falcon 
Group,  Ltd.,  et  al.;  general  order  imposing  license 
requirement  for  exports  and  reexports,  76561- 
76562 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76639-76641 
Submission  for  OMB  review;  comment  request,  76641- 
76642 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  76642-76643    . 
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Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Canal  Emirates  Power  International,  Inc.,  et  al.,  76629- 

76630 
Williams  Energy  Marketing  &  Trading  Co.  et  al.,  76630- 
76634 

Environmental  statements;  notice  of  intent: 
El  Paso  Natiu-al  Gas  Co.,  76634-76636 

Hydroelectric  applications.  76636-76637 

Practice  and  procedure: 
Off-the-record  communications,  76637 

Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  76625 
Algonquin  LNG,  Inc.,  76625-76626 
Consumers  Energy  Co.  et  al.,  76626 
East  Teimessee  Natural  Gas  Co.,  76626-76627 
Maine  Public  Service  Co.,  76627 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  76627 
Pontook  Operating  L.P.,  76627-76628 
Sea  Robin  Pipeline  Co.,  76628 
Sithe  Fore  River  Development  LLC  et  al.,  76628 
Southern  Co.  Energy  Marketing  L.P.  et  al.,  76628-76629 
Transcontinental  Gas  Pipe  Line  Corp.,  76629 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  76669 

Federal  Transit  Administration 

RULES 

Major  capital  investment  projects,  76863-76884 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 

Tin  shot;  temporary  approval  as  nontoxic  for  waterfowl 
and  coots  hunting,  76885-76888 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

76661-76662 
Marine  mammal  permit  applications,  76662 
Meetings: 

Aquatic  Nuisance  Species  Task  Force,  76662-76663 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  76647 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
National  Hiunan  Research  Protections  Advisory 

Committee,  76646-76647 
Reports  and  guidance  documents;  availability,  etc.: 
Genetic  testing;  classification  methodology  for 

determining  level  of  review;  comment  request, 

76643-76646 
Instruction  in  responsible  conduct  of  research;  PHS 

policy  for  extramural  institutions  receiving  funds, 

76647 


Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  76647-76648 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
-    Community  planning  and  development  formula 

programs;  persons  with  disabilities;  fair  housing 
responsibilities  and  planning  actions,  76660-76661 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 
Immigration: 
Asylum  and  withholding  definitions,  76588-76598 

Indian  Affairs  Bureau 

RULES 

Human  services: 
Financial  Assistance  and  Social  Services  Programs; 
correction,  76563 
NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Ozark  Mountain  Cherokee  Tribe  of  Arkansas  and 
Missouri  et  al.,  76663 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  76648-76649 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  garlic  from — 

China,  76608-76609 
Iron  construction  castings  from — 

Canada,  76609-76611 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Expandable  polystyrene  resins  fi-om — 
Korea,  76664 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Natm-alization  Service 
See  Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  76664- 
76665 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  76666- 
76667 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 


Land  Management  Bureau 

NOTICES 

Public  land  orders: 
New  Mexico,  76663-76664 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  76703 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

^4ational  Aeronautics  and  Space  Administration 

PROPOSED  RULES 
Acquisition  regulations: 
Emergency  medical  services  and  evacuation,  76600- 
76601 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  76659-76660 
Agency  information  collection  request: 

Proposed  collection;  comment  request,  76649-76650 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Cancer  Institute  Director's  Liaison  Group, 
76650-76651 
Inventions,  Government-owned;  availability  for  licensing, 

76651-76652 
Meetings: 
National  Center  for  Complementary  and  Alternative 

Medicine,  76652 
National  Heart,  Lvmg,  and  Blood  Institute,  76652 
National  Institue  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  76652-76653 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  76653 
National  Institute  of  Dental  and  Craniofacial  Research, 

76654 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  76653 
National  Institute  of  Mental  Health,  76654 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

76654-76655 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  76653 
National  Library  of  Medicine,  76655 
Scientific  Review  Center,  76655-76658 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
BioSeek  Inc.,  76658 
PanCel  Corp.,  76658-76659 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Halibut  and  sablefish;  Individual  Fishing  Quota  cost 
recovery  program,  76578-76581 
Northeastern  United  States  fisheries — 
Sununer  flounder.  76577-76578 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Atlantic  tunas,  76601-76605 
NOTICES 

Damage  Assessment  and  Restoration  Program;  indirect  cost 
rates,  76611-76612 


Permits: 
Endangered  and  threatened  species,  76612-76613 

National  Transportation  Safety  Board 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 

Port  Hueneme,  CA;  Alaska  Airlines  Flight  261;  accident, 
76669 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 
Approved  spent  fuel  storage  casks;  list,  76895-76898 
PROPOSED  RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
independent  storage;  licensing  requirements: 

Approved  spent  fuel  storage  casks;  list,  76898-76900 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76669-76670 
Environmental  statements;  availability,  etc.: 

Nuclear  Management  Co.,  LLC,  76672-76675 
Applications,  hearings,  determinations,  etc.: 

Kimbley,  William,  et  al.,  76670-76672 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 

Cotton  dust;  occupational  exposure,  76563-76567 
PROPOSED  RULES 

Safety  and  health  standards: 

Cotton  dust;  occupational  exposure,  76598-76600 
NOTICES 
Safety  and  health  standards: 

Cotton  dust;  occupational  exposure;  lookback  review 
availability,  76667-76669 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
American  Inventors  Protection  Act;  implementation — 
Inter  partes  reexamination  proceedings,  optional, 

76755-76787 

Personnel  Management  Office 

NOTICES 

Excepted  service: 

Schedules  A,  B,  and  C;  positions  placed  or  revoked — 
Update,  76675-76676 
Privacy  Act: 

Computer  matching  programs,  76676-76677 

Presidential  Documents 

PROCLAMATIONS 
Special  observances 
Drunk  and  Drugged  Driving  Prevention  Month,  National 
(Proc.  7384),  76911-76914 
EXECUTIVE  ORDERS 

Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem 
Reserve;  establishment  (EO  13178),  76901-76910 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Indian  Health  Service 


VI 


Federal  Register /Vol.  65,  No.  236 /Thursday,  December  7.  2000 /Contents 


See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials  transportation: 

Registration  fees;  temporary  reduction,  76889-76894 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76703-76705 

Securities  and  Exchange  Commission 

RULES 

Securities: 

Alternative  trading  systems;  temporary  stay  of 
effectiveness,  76562-76563 
NOTICES 
Investment  Company  Act  of  1940: 

Exemption  applications — 
Advantus  Series  Fund,  Inc.,  et  al.,  76677-76686 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  76686-76687 

Chicago  Board  Options  Exchange,  Inc.,  76687-76688 

Depository  Trust  Co.,  76688-76690 

Pacific  Exchange,  Inc.,  76690-76693 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Algeria;  College  and  University  Affiliations  Program, 

76693-76695 
Nigerian  Tertiary  Education  Administrators  and  Policy 

Makers;  Education  Reform;  Siunmer  Institute,  76695- 

76700 
University  of  Pristina,  Kosovo;  curriculum  development 

and  faculty  training  project,  76700-76703 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Central  Kansas  Railway,  L.L.C.,  76705 
Illinois  Central  Railroad  Co.,  76705 
V&S  Railway,  Inc.,  76706 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Industry  Sector  Advisory  Committees — 
Services,  76703 

Transportation  Department 

See  Coast  Guard 


See  Federal  Transit  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

See  Siu-face  Transportation  Board 


Separate  Parts  in  This  Issue 

Partii 

Environmental  Protection  Agency,  76707-76753 

Part  iii 

Department  of  Commerce,  Patent  and  Trademark  Office, 
76755-76787 

PartiV 

Environmental  Protection  Agency,  76789-76829 

PartV 

Department  of  Agriculture,  Agricultiual  Marketing  Service, 
76831-76861 

Part  VI 

Department  of  Transportation,  Federal  Transit 
Administration,  76863-76884 

Part  VII 

Department  of  Interior,  Fish  and  Wildlife  Service,  76885- 
76888 

Part  VIII 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  76889-76894 

Part  IX 

Nuclear  Regulatory  Commission,  76895-76900 

PartX 

The  President,  76901-76910 

Part  XI 

The  President,  76911-76914 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


\ 


Federal 

Register /Vol.  65,  No.  236 /Thursday,  December  7,  2000  /  Contents                           VII 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 

Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 

50  CFR 

Proclamations: 

20 76886 

5030  (See  EO 

648  (2  documents) 76577, 

13178) 

76903 

76578 

5928  (See  EO 

679 76578 

13178) 

76903 

Proposed  Rules: 

7219  (See  EO 

635 76601 

13178) 

76903 

7384 

76913 

Executive  Orders: 

13089 (See  EO 

13178) 

13158  (See  EO 

76903 

13178) 

76903 

13178 

76903 

m 

7  CFR 

Proposed  Rules: 

301 

76582 

1000 

76832 

1001 

76832 

t 

1005 

76832 

1006 

76832 

1007 

76832 

1030 

76832 

1032 

76832 

1033 

76832 

1124 

76832 

1126 

76832 

1131 

76832 

1135 ; 

76832 

8  CFR 

Proposed  Rules: 

208 

76588 

10  CFR 

72 

76896 

Proposed  Rules: 

72 

76899 

15  CFR 

736 

76561 

744 

76561 

17  CFR 

242 

76562 

25  CFR 

- 

20 

76563 

29  CFR 

1910 

76563 

Proposed  Rules: 

1910 

76598 

37  CFR 

^ 

1 

76756 

40  CFR 

9 

76708 

' 

52 

76567 

141 

76708 

142 

76708 

Proposed  Rules: 

86 

76797 

" 

94 

76797 

1048 

76797 

1051 .•. 

76797 

46  CFR 

67... 

76572 

• 

48  CFR 

- 

Proposed  Rules: 

1842 

76600 

1852 

76600 

49  CFR 

611 

76864 

Proposed  Rules: 

107 

76890 

Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  236 

Thursday,  December  7,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  736  and  744 

[Docket  No.  001 128335-O33&-011 

RIN  0694-AC38 

General  Order  Concerning  Shaykh 
Hamad  bin  Ali  bin  Jaber  Al-Thani,  Gulf 
Falcon  Group,  Ltd.,  and  Related 
Entities 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  is  issuing  General  Order 
No.  3  which  imposes  a  license 
requirement  for  exports  and  reexports  of 
all  items  subject  to  the  Export 
Administration  Regulations  (EAR)  that 
are  on  the  Commerce  Control  List 
destined  to  or  for  Shaykh  Hamad  bin  Ah 
bin  Jaber  Al-Thani  and  entities  related 
to  or  controlled  by  him,  as  follows:  Gulf 
Falcon  Group,  Ltd.  located  in  Doha, 
Qatar;  Air  Gulf  Falcon  located  in 
Sharjah,  United  Arab  Emirates;  Falcon 
Aircraft  Maintenance  Center  located  in 
Sharjah,  United  Arab  Emirates;  and 
Falcon  Air  Leasing  located  in  Sharjah, 
United  Arab  Emirates.  This  order  also 
prohibits  the  use  of  License  Exceptions 
for  exports  and  reexports  of  all  items 
subject  to  the  ELAR  that  are  listed  on  the 
Commerce  Control  List  to  these  entities. 
This  rule  amends  the  EAJ?  to  implement 
General  Order  No.  3. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Albanese,  Director,  Office  of 
Exporter  Services,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0436. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  November  16,  2000,  Shaykh 
Hamad  bin  Ali  bin  Jaber  Al-Thani 
delivered  to  Baghdad,  Iraq,  a  Boeing  747 
aircraft  to  Iraqi  President  Saddam 
Hussein  as  a  gift.  This  action  violated 
the  United  Nations  Security  Council 
resolution  restricting  trade  with  Iraq.  To 
guard  against  further  such  diversions  to 
Iraq,  the  Department  of  Commerce  is 
issuing  General  Order  No.  3  imposing  a 
license  requirement  for  exports  and 
reexports  of  all  items  subject  to  the  EAR 
that  are  listed  on  the  Commerce  Control 
List  destined  to  or  for  Shaykh  Hamad 
bin  Ali  bin  Jaber  Al-Thani  and  entities 
related  to  or  controlled  by  him,  as 
follows:  Gulf  Falcon  Group,  Ltd.  located 
in  Doha,  Qatar;  Air  Gulf  Falcon  located 
in  Sharjah,  United  Arab  Emirates; 
Falcon  Aircraft  Maintenance  Center 
located  in  Sharjah,  United  Arab 
Emirates;  and  Falcon  Air  Leasing 
located  in  Sharjah,  United  Arab 
Emirates.  This  order  also  prohibits  the 
use  of  License  Exceptions  (see  part  740 
of  the  EAR)  for  exports  and  reexports  of 
items  subject  to  the  EAR  that  are  listed 
on  the  Commerce  Control  List  to  such 
entitles.  This  rule  amends  the  EAR  to 
implement  General  Order  No.  3. 

To  assist  readers  in  findii^  in  the 
EAR  these  additional  end-users  subject 
to  special  restrictions  with  respect  to 
exports  and  reexports,  this  rule  also 
adds  a  new  section  744.15  to  part  744, 
"Control  Policy:  End-User  and  End-Use 
Based,"  which  provides  a  cross 
reference  to  the  prohibitions  contained 
in  the  general  orders  in  Supplement  No. 
1  to  part  736. 

Saving  Clause 

Shipments  of  items  subject  to  the 
requirements  of  General  Order  No.  3 
that  are  removed  from  License 
Exception  or  NLR  eligibility  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  or  reexporting 
carrier,  or  en  route  aboard  carrier  to  a 
port  of  export  or  reexport  pursuant  to 
actual  orders  for  export  on  December  7, 
2000  may  be  exported  or  reexported 
imder  the  previous  License  Exception  or 
NLR  provisions  up  to  and  including 
December  14,  2000.  Any  such  items  not 
actually  exported  or  reexported  before 
midnight  December  14,  2000,  require  a 
license  in  accordance  with  General 
Order  No.  3. 


Rulemaldng  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  biuden 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.O.  13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opporttmity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapphcable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportxinity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
the  Administrative  Procedure  Act  or  by 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
not  applicable.  Therefore,  this 
regulation  is  issued  in  final  form. 
Although  there  is  no  formal  comment 
period,  public  comments  on  this 
regulation  are  welcome  on  a  continuing 
basis.  Comments  should  be  submitted  to 
Sharron  Cook,  Office  of  Exporter 
Services,  Biueau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 
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List  of  Subjects 

15  CFR  Part  736 

Exports,  Foreign  trade. 
15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  736  and  744  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

PART  736— (AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  736  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  Pub. 
L.  No.  106-508;  50  U.S.C.  1701  et  seq.\  E.O. 
12924,  59  FR  43437.  3  CFR,  1994  Corap..  p. 
917;  E.O.  13026,  61  FR  58767,  3  CFR,  1996 
Comp.,  p.  228;  Notice  of  August  3,  2000  (65 
FR  48347,  August  8,  2000). 

2.  Supplement  No.  1  to  Part  736  is 
amended  by  adding  and  reserving 
General  Order  No.  2  and  adding  General 
Order  No.  3  to  read  as  follows: 

Supplement  No.  1  to  Part  736 — General 
Orders 

»        *        *        *        * 

General  Order  No.  2  [Reserved] 
General  Order  No.  3  of  December  7, 
2000;  hnposition  of  license 
requirements  and  prohibition  on  use  of 
any  License  Exceptions  for  exports  and 
reexports  of  items  subject  to  the  EAR 
that  are  listed  on  the  Commerce  Control 
List  to  Shaykh  Hamad  bin  Ali  bin  Jaber 
Al-Thani  and  entities  related  to  or 
controlled  by  him,  as  follows:  Gulf 
Falcon  Group,  Ltd.  located  in  Doha, 
Qatar;  Air  Gulf  Falcon  located  in 
Sharjah,  United  Arab  Emirates;  Falcon 
Aircraft  Maintenance  Center  located  in 
Sharjah,  United  Arab  Emirates;  and 
Falcon  Air  Leasing  located  in  Sharjah, 
United  Arab  Emirates. 

(a)  License  requirements.  Effective 
December  7,  2000,  a  license  is  required 
for  all  items  subject  to  the  EAR  that  are 
listed  on  the  Commerce  Control  List 
destined  to  or  for:  Shaykh  Hamad  bin 
Ali  bin  Jaber  Al-Thani  and  entities 
related  to  or  controlled  by  him,  as 
follows:  Gulf  Falcon  Group,  Ltd.  located 
in  Doha,  Qatar;  Air  Gulf  Falcon  located 
in  Sharjah,  United  Arab  Emirates; 
Falcon  Aircraft  Maintenance  Center 
located  in  Sharjah,  United  Arab 
Emirates;  and  Falcon  Air  Leasing 
located  in  Sharjah,  United  Arab 
Emirates. 

(b)  License  Exceptions.  No  License 
Exceptions  are  available  for  exports  or 
reexports  to  the  entities  described  in 
paragraph  (a)  of  this  General  Order. 

(c)  Licensing  policy.  Items  will  be 
reviewed  on  a  case-by-case  basis  to 


determine  whether  there  is  a  risk  of 
diversion  contrary  to  United  Nations 
sanctions  or  U.S.  law. 

PART  744— (AMENDED] 

3.  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  Pub. 
L.  No.  106-508;  50  U.S.C.  1701  et  seq.;  22 
U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  E.O. 
12058,  43  FR  20947.  3  CFR,  1978  Comp.,  p. 
179;  E.O.  12851,  58  FR  33181,  3  CFR,  1993 
Comp.,  p.  608:  E.O.  12924.  59  FR  43437,  3 
CFR.  1994  Comp..  p.  917;  E.O.  12938.  59  FR 
59099,  3  CFR,  1994  Comp.,  p.  950;  E.O. 
13026,  61  FR  58767.  3  CFR.  1996  Comp..  p. 
228;  Notice  of  Novemtwr  9,  2000  (65  FR 
68063.  November  13.  2000);  Notice  of  August 
3.  2000  (65  FR  48347.  August  8.  2000). 

4.  Fart  744  is  amended  by  adding 
section  744.15  to  read  as  follows: 

§  744.1 5    Restrictions  on  exports  and 
reexports  to  persons  named  in  General 
Orders. 

Supplement  No.  1  to  part  736  of  the 
EAR  names  certain  persons  (individuals 
and  other  legal  entities)  subject  to 
special  restrictions  with  respect  to 
exports  and  reexports  subject  to  the 
EAR.  You  may  not  violate  any  order 
issued  under  or  made  a  part  of  the  EAR, 
per  General  Prohibition  nine  of  peirt  736 
of  the  EAR. 

Dated:  November  27,  2000. 

R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  00-31101  Filed  12-6-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  242 

[Release  No.  34-43651;  File  No.  S7-12-98] 
RIN  3235-AH41 

Regulation  of  Alternative  Trading 
Systems;  Extension  of  Temporary  Stay 
of  Effectiveness 

AGENCY:  Seciu-ities  and  Exchange 
Commission. 

ACTION:  Extension  of  temporary  stay  of 
effectiveness. 

SUMMARY:  The  Seciuities  and  Exchange 
Commission  extends  the  stay  of 
effectiveness  of  Rules  301(b)(5){i)(D)  and 
(E)  and  30l(b)(6)(i)(D)  and  (E)  until 
December  1,  2001.  These  provisions 
relate  to  alternative  trading  systems  that 
trade  certain  categories  of  debt 
securities.  This  stay  is  necessary  to 
provide  sufficient  time  for  a  reporting 
system  to  be  developed  that  would 


compile  and  publish  data  for  investment 
grade  and  non-investment  grade 
corporate  debt  instruments.  The  other 
alternative  trading  system  rules,  which 
were  published  in  63  FR  70844  on 
December  22,  1998,  remain  effective  as 
previously  stated. 

DATES:  17  CFR  242.301(b)(5)(i)(D)  and 
(E)  and  242.301(b)(6)(i)(D)  and  (E)  are 
stayed  until  December  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Polise,  Senior  Special  Counsel,  at  (202) 
942-0068,  Gordon  Fuller,  Special 
Counsel,  at  (202)  942-0792,  or  Steven 
Johnston,  Special  Counsel  at  (202)  942- 
0795,  Division  of  Market  Regulation, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-1001. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  December  8,  1998,  the  Securities 
and  Exchange  Commission 
("Commission")  adopted  new  rules  and 
nde  amendments  to  allow  alternative 
trading  systems  to  choose  whether  to 
register  as  national  securities  exchanges, 
or  to  register  as  broker-dealers  and 
comply  with  additional  requirements 
under  Regulation  ATS,  depending  on 
their  activities  and  trading  volume.^  The 
effective  date  for  most  of  these  new 
ndes  and  rule  amendments  was  April 
21, 1999.  The  Commission  stated  in  the 
adopting  release  that  Rules 
301(b)(5)(i)(D)  and  (E)  and 
301(b)(6)(i)(D)  and  (E)  would  become 
effective  on  April  1,  2000.  Specifically, 
for  alternative  trading  systems  trading 
20  percent  or  more  of  the  average  daily 
trading  voliune  in  either  investment 
grade  or  non-investment  grade  corporate 
debt  securities  over  at  least  four  of  the 
preceding  six  months,  the  fair  access 
and  systems  capacity,  security,  and 
integrity  requirements  were  to  take 
effect  on  April  1,  2000.  On  March  31, 
2000,  the  Commission  issued  a 
temporary  stay  of  effectiveness  for  Rules 
301(b)(5)(i)(D)  and  (E)  until  December  1, 
2000.2 

II.  Extension  of  Temporary  Stay  of 
Effectiveness  of  Rules  301(b)(5)(i)(D) 
and  (E)  and  301(b)(6)(i)(D)  and  (E) 

In  the  Adopting  Release  and  the  Stay 
of  Effectiveness  Release,  we  noted  that 
volume  data  for  investment  grade  and 
non-investment  grade  corporate  debt 
was  not  yet  being  compiled  or 
published.  Accordingly,  market 


participants  and  regulators  had  no 
mechanism  to  determine  the  aggregate 
daily  trading  volume  for  either 
investment  grade  corporate  bonds  or 
non-investment  grade  corporate  bonds 
for  purposes  of  complying  with  or 
enforcing  the  rules.  While  efforts  are 
ongoing  to  complete  such  a  system,  no 
comprehensive  reporting  system  is 
currently  in  place.  The  Commission 
believes  that  extending  the  stay  of 
effectiveness  of  Rules  301(b)(5)(i)(D)  and 
(E)  and  301(b)(6)(i)(D)  and  (E)  until 
December  1,  2001  should  provide 
sufficient  time  for  a  system  to  be 
developed  and  implemented  that  would 
compile  and  publish  data  for  both 
market  segments. ^ 

By  the  Commission. 

Dated:  December  1,  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-31136  Filed  12-06-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  20 
RIN  1076-AD95 

Financial  Assistance  and  Social 
Services  Programs;  Correction 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Friday,  October 
20.  2000  (65  FR  63144).  The  regulations 
amended  the  existing  regulations  to 
incorporate  new  service  delivery 
systems  within  the  Financial  Assistance 
and  Social  Service  program. 
EFFECTIVE  DATE:  December  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Blair,  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  supersede 
regulations,  25  CFR  part  20,  last 
published  in  1985.  These  regulations 
conform  to  changes  in  public  assistance 
payments  procedures  as  well  as  expand 
service  delivery  systems  to  conform  to 
existing  conditions. 


'  Securities  Exchange  Act  Release  No.  40760  (Dec 
8,  1998).  63  FR  70844  (December  22.  1998) 
("Adopting  Release"). 

2  Securities  Exchange  Act  Release  No.  42603A 
(March  31.  2000).  65  FR  18888  (April  10.  2000) 
("Stay  of  Effectivene^  Release"). 


'  The  Commission,  however,  believes  that  good 
business  practice  dictates  that  alternative  trading 
systems  adopt  the  standards  of  systems  capacity, 
security,  and  integrity,  regardless  of  their  trading 
volume. 


Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  20,  2000,  of  the  final 
regulations  which  were  the  subject  of 
FR  Doc.  00-26703,  is  corrected  as 
follows: 

§20.100    [Corrected] 

1.  On  page  63160,  in  the  second 
column,  in  §  20.100,  in  the  second 
definition  the  term  "adult  assistance 
care"  is  corrected  to  read  "adult  care 
assistance". 

§20.206    [Corrected] 

2.  On  page  63163,  in  the  first  column, 
in  §  20.206,  the  second  sentence  of  the 
introductory  text  is  corrected  by 
removing  the  word  "or." 

§20.334    [Corrected] 

3.  On  page  63166,  in  the  third 
column,  in  §  20.334(b),  the  first  sentence 
is  corrected  by  removing  the  words 
"social  services  worker"  and  adding  the 
words  "Bureau  Line  Officer." 

§20.335    [Corrected] 

4.  On  page  63166,  in  the  third 
column,  §220.335  is  correctly 
designated  as  §20.335. 

§20.403    [Corrected] 

5.  On  page  63167,  in  the  second 
column,  in  §  20.403,  paragraph  (a)(4)(ii), 
is  corrected  by  removing  the  reference 
to  "(d)(1)"  and  adding  in  its  place  the 
reference  "(b)(1)." 

§20.603    [Corrected] 

6.  On  page  63170,  in  the  second 
column,  in  §  20.603(a),  the  first  sentence 
is  corrected  to  add  after  the  word 
"requested"  the  words  "and  all 
recipients  will  be  redetermined  for 
eligibility  every  6  months." 

7.  On  page  63170,  in  the  second 
column,  in  §  20.603(c),  the  first  sentence 
is  corrected  by  removing  the  word 
"Superintendent"  and  adding  the  words 
"social  services  worker"  in  its  place. 

8.  On  page  63170,  in  the  second 
column,  in  §  20.603(d)  introductory  text, 
correct  the  word  "Superintendent"  to 
read  "social  services  worker." 

9.  On  page  63170,  in  the  second 
column,  in  §  20.603(d)(2),  correct  the 
word  "Superintendent"  to  read  "social 
services  worker." 

§20.701     [Corrected] 

10.  On  page  63171,  in  the  first 
coiunm,  in  §  20.701,  the  section  heading 


is  corrected  by  removing  the  words,  "an 
applicant  or"  and  adding  the  word  "a" 
in  its  place. 

Dated:  November  30.  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-31093  Filed  12-6-00;  8:45  am) 
BILUNG  CODE  431(M)2-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-052G] 
RIN  1218-AB90 

Occupational  Exposure  to  Cotton  Dust 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  OSHA  is  issuing  a  direct  final 
rule  amending  its  occupational  health 
standard  for  Cotton  Dust,  which  was 
issued  in  1978  and  amended  in  1985,  to 
add  cotton  washed  in  a  batch  kier 
system  to  the  types  of  washed  cotton 
partially  exempt  fi-om  the  cotton  dust 
standard.  This  direct  final  rule  follows 
the  recommendation  of  the  Task  Force 
for  Byssinosis  Prevention,  formerly 
known  as  the  Industry/Government/ 
Union  Task  Force  for  Washed  Cotton 
Evaluation,  which  studies  the  health 
effects  associated  with  the  processing 
and  use  of  washed  cotton.  This  direct 
final  rule  is  also  consistent  with  a 
finding  of  OSHA's  review  of  the  cotton 
dust  standard  conducted  pursuant  to 
Section  610  of  the  Regulatory  Flexibility 
Act  and  Section  5  of  Executive  Order 
12866.  See  also  the  companion 
documents  published  in  the  Proposed 
Rules  and  Notices  sections  of  today's 
Federal  Register. 

DATES:  This  direct  final  rule  will  be 
effective  April  6,  2001  unless  significant 
adverse  comments  are  received  by 
February  5,  2001. 

OSHA  will  publish  a  document  in  the 
Federal  Register  at  least  30  days  before 
the  effective  date  of  the  direct  final  rule. 
The  document  will  either  confirm  the 
effective  date  of  the  final  rule  or,  if 
significant  adverse  comments  are 
received,  will  withdraw  the  final  rule. 
ADDRESSES:  Comments  should  be  sent  in 
quadruplicate  to  Docket  No.  H-052G, 
Docket  Office.  Room  N2625; 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Ave.,  NW., 
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Washington  DC  20210.  (202-693-2350). 
Alternatively,  one  paper  copy  and  one 
disc  (3Vz  inch  floppy  in  WordPerfect 
6.0,  8.0  or  ASCII)  may  be  sent  to  the 
Docket  Office  mailing  address;  or  one 
copy  faxed  to  202-693-1648  and  3 
paper  copies  mailed  to  the  Docket  Office 
mailing  address,  or  one  copy  E-mailed 
to  ecomments.osba.gov  and  one  paper 
copy  mailed  to  the  Docket  mailing 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Steven  Bayard,  Director  of  the  Office  of 
Risk  Assessment,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3718, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210,  telephone:  (202) 
693-2275. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  direct  final  rule  adds  one 
additional  method  of  washing  cotton  to 
the  methods  the  rule  already  permits 
employers  to  use  to  achieve  partial 
exemption  from  the  cotton  dust 
standard  (see  paragraph  (n),  29  CFR 
1910.1043).  The  additional  method  of 
washing  cotton  addressed  by  this  notice 
is  called  batch  kier  washing,  and  a 
partial  exemption  from  the  standard  for 
cotton  washed  using  this  method  is 
supported  by  extensive  scientific 
research,  which  has  been  published  by 
the  National  Institute  for  Occupational 
Safety  and  Health  in  "Current 
Intelligent  Bulletin  56— WASHED 
COTTON.  A  Review  and 
Recommendations  Regarding  Batch  Kier 
Washed  Cotton"  (Ex.  3-3Q.  Docket  H- 
052F). 

The  change  to  the  cotton  dust 
standard  achieved  by  this  direct  final 
rule  find  is  supported  by  the  relevant 
government  agencies,  industry  groups, 
and  the  union  representing  textile 
workers.  OSHA  also  considered  this 
issue  when  it  conducted  its  recent 
Regulatory  Flexibility  Act  review  (a 
section  610  "lookback"  review)  of  the 
cotton  dust  standard  which  involved  the 
publication  of  a  Federal  Register  notice, 
the  receipt  of  comments  from  interested 
parties,  and  the  holding  of  public 
meetings.  OSHA  is  aware  of  no 
opposition  to  the  change  that  would  be 
made  by  this  direct  final  rule. 

Therefore,  OSHA  considers  this  issue 
one  that  is  appropriately  addressed 
through  the  direct  final  rule  process. 
However,  if  OSHA  receives  significant 
adverse  comments  on  this  direct  final 
rule,  it  will  withdraw  the  rule.  OSHA 
would  then  proceed  with  the  proposal 
on  this  matter  published  in  the 
Proposed  Rules  section  of  today's 
Federal  Register.  Pursuant  to  that 


document,  the  Agency  will  consider  all 
conunents  and  evidence  and  determine 
whether  to  issue  a  subsequent  final  rule 
on  this  matter. 

Background 

In  1971,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  adopted 
a  l-mg/m3  (total  dust)  permissible 
exposure  limit  (PEL)  for  cotton  dust. 
Subsequent  OSHA  rulemaking  led  to  the 
promulgation  of  a  comprehensive 
Federal  occupational  health  standard  for 
cotton  dust  in  1978  at  29  CFR  1910.1043 
(43  FR  27351,  June  23,  1978).  In  the 
1978  standard,  OSHA  established 
different  8-hr  time-weighted  average 
(TWA)  PELs  for  gravimetrically 
measured  airborne  cotton  dust  for 
different  work  areas  of  textile  mills  and 
included  monitoring,  medical, 
recordkeeping  and  other  requirements. 

Based  on  "the  effectiveness  of  the 
washing  process  in  significantly 
reducing  or  eliminating  the  biological 
effects  of  cotton  dust,"  a  provision  of 
the  1978  standard  exempted  from  the 
standard  cotton  "thoroughly  washed  in 
hot  water"  and  "known  in  the  cotton 
textile  trade  as  purified  or  dved"  cotton 
(43  FR  27351,  June  23, 1978). 

However,  not  all  washing  methods  are 
effective  in  significantly  reducing  the 
biological  effects  of  raw  cotton,  and 
some  washing  methods  leave  the  cotton 
unworkable  for  spiiuiing  or  weaving.  In 
1980,  the  tripartite  "Industry/ 
Govenunent/Union  Task  Force  for 
Washed  Cotton  Evaluation,"  currently 
known  as  the  "Task  Force  for  Byssinosis 
Prevention,"  was  organized  to  study  the 
issue  of  washed  totton  and  byssinosis 
and  to  find  methods  of  washing  that 
reduce  cotton's  biological  effects  yet 
leave  the  cotton  workable.  The  Task 
Force  includes  representatives  from  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  the 
Agricultiire  Research  Service  (U.S. 
Department  of  Agriculture),  Cotton 
Incorporated,  the  Cotton  Foimdation 
(National  Cotton  Council),  the  American 
Textile  Manufacturers  Institute,  the 
Union  of  Needletrades,  Industrial  and 
Textile  Employees  (UNITE)  (the 
successor  union  to  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU)),  and  OSHA. 

In  1985,  on  the  basis  of  a  review  of  the 
existing  data,  comments,  and  Task  Force 
recommendations,  OSHA  substantially 
revised  the  washed  cotton  provision 
(1910.1043{n))  in  the  cotton  dust 
standard  (50  FR  51120,  Dec.  13,  1985). 
The  revised  standard  provides  a 
complete  exemption  only  for  "medical 
grade  (USP)  cotton,  that  has  been 
scoured,  bleached  and  dyed,  and 
mercerized  yam"  (Paragraph  (n)(3)).  In 


addition,  the  1985  standard  provides 
partial  exemptions  for  cotton  washed  in 
a  continuous  system,  but  provides  no 
exemptions  for  batch  kier  washed 
cotton. 

Exemption  from  all  requirements  of 
the  standard  except  for  medical 
surveillance,  medical  recordkeeping  and 
certain  appendices  is  provided  for 
higher  grade  cotton  (low  middling  light 
spotted,  or  better,  i.e.,  color  grade  code 
52  or  better  and  leaf  grade  code  5  or 
better  according  to  the  current 
classification  system  (USD A  1993a)) 
that  is  washed:  (1)  On  a  continuous  batt 
system  or  rayon  rinse  system,  (2)  with 
water,  (3)  at  a  temperature  of  no  less 
than  60°C,  (4)  with  a  water-to-fiber  ratio 
of  no  less  than  40:1,  and  (5)  with 
bacterial  levels  in  the  wash  water 
controlled  to  limit  bacterial 
contamination  of  cotton  (paragraph 
(n)(4)  of  the  standard). 

Lower  grade  cotton  (i.e.,  below  color 
grade  code  52  or  below  leaf  grade  code 
5  by  the  current  classification  system) 
that  is  washed  as  specified  in  the 
preceding  paragraph  for  higher  grade 
washed  cotton  and  that  is  also  bleached 
is  exempted  from  all  requirements  of  the 
standard  except  for  medical 
surveillance,  recordkeeping,  exposure 
monitoring  and  compliance  with  a  500 
Hg/m3  PEL  for  airborne  dust  measured 
by  the  vertical  elutriator  sampler,  and 
certain  appendices  (paragraph  (n)(5)). 
With  respect  to  washed  cotton  of  mixed 
grades,  the  1985  revised  standard 
specifies  that  the  requirements  for  the 
grade  with  the  most  stringent 
requirements  would  apply  (paragraph 
(n)(6)). 

Early  batch  kier  washing  trials  were 
performed  on  systems  involving  hand 
loading  of  cotton  fiber  without  prior 
mechanical  opening  or  prewetting.  Use 
of  this  approach  resulted  in  the 
incomplete  wetting  of  cotton  fibers 
during  the  washing  process,  which 
probably  explains  the  higher  dust  levels 
and  the  human  reactivity  observed  in 
these  early  studies  of  batch  kier 
washing. 

In  1988,  Task  Force  investigators 
visited  two  companies  utilizing  batch 
kier  processes  with  automated  systems 
for  mechanically  opening  and 
thoroughly  wetting  cotton  fiber  during 
the  kier-loading  process  (Perkins  & 
Berni,  1991,  Ex.3-30).  To  evaluate  the 
effectiveness  of  batch  kier  washing 
using  this  state-of-the-art  opening  and 
wetting  technology,  arrangements  were 
made  to  wash  cotton  on  one  of  these 
commercial  systems  for  comparison 
with  the  same  cotton  washed  using  the 
continuous  process  partially  exempted 
by  the  revised  1985  standard.  Washings 
in  the  batch  kier  system  were  done 


under  two  different  sets  of  conditions: 
(1)  at  60  °C  with  a  50:1  water-to-fiber 
ratio,  and  (2)  at  93  °C  with  a  17:1  water- 
to-fiber  ratio.  The  study  used  cotton  of 
grade  code  52  to  serve  as  a  worst  case 
test. 

The  study  demonstrated  that  washing 
in  the  batch  kier  system  under  the 
conditions  described  above  resulted  in  a 
substantial  and  statistically  significant 
reduction  (a  reduction  of  at  least  50%) 
of  card-generated  airborne  cotton  dust 
under  both  conditions.  In  addition,  the 
three  different  wash  treatments  (two 
types  of  batch  kier  and  continuous  batt) 
were  highly  effective  and  statistically 
equivalent  in  reducing  the  endotoxin 
content  of  card-generated  airborne 
elutriated  dust.  As  a  result,  the 
concentration  of  airborne  endotoxin  was 
very  effectively  reduced  by  all  three 
washing  methods,  from  more  than  300 
ng/m3  for  the  imwashed  cotton  (at  a 
dust  level  of  1.98  mg/m3)  to  less  than 
10  ng/m3  for  each  of  the  washed  cottons 
(at  dust  levels  ranging  from  0.35  mg/m3 
to  0.89  mg/m3). 

These  low  airborne  endotoxin  levels 
generated  during  card  processing  of  the 
washed  cottons  were  all  below  a  relative 
"threshold"  for  acute  airway  response 
in  humans  described  previously  by 
NIOSH  investigators  in  this  same  setting 
(Castellan  et  al.  1987,  Ex.  3-5).  Most 
investigators  believe  that  keeping 
endotoxin  levels  low  is  crucial  to 
avoiding  byssinosis. 

To  further  assess  the  effectiveness  of 
washing  cotton  in  modem  batch  kier 
systems,  another  blend  of 
predominanUy  color  grade  code  52  and 
leaf  grade  code  5  cotton  (grown  in 
Texas)  was  washed  on  a  batch  kier 
system  operated  by  another  company 
(Jacobs  et  al.  1993,  Ex.  3-19;  Perkins 
and  Olenchock  1995,  Ex.  3-31). 
Washing,  done  at  60  °C  and  using  a  40:1 
water-to-fiber  ratio,  as  stipulated  in  the 
revised  1985  standard  for  continuous 
wash  systems,  and  at  93  °C  and  a  17:1 
water-to- fiber  ratio,  residted  in  a 
reduction  of  at  least  50%  in  dust- 
generating  capacity  (compared  with  that 
of  the  unwashed  cotton)  under  identical 
carding  rates  and  ventilation  conditions. 

On  the  basis  of  human  ventilatory 
responses  to  experimental  exposures  to 
dust  from  this  washed  cotton.  Jacobs 
and  colleagues  concluded  that  these 
results  "suggest  that  modem  batch  kier 
systems  can  effectively  remove  the  acute 
pulmonary  toxicity  of  cottons  washed  at 
60  °C  and  a  40:1  water-to-fiber  ratio" 
(Jacobs  et  al.  1993,  Ex.  3-19,  p.  276). 

A  substantial  body  of  experimental 
evidence  now  exists  on  this  issue.  The 
evidence  indicates  that,  with  respect  to 
the  removal  of  potential  respiratory 
toxicity,  cotton  washed  in  batch  kier 


systems  (using  modem  equipment  that 
assures  thorough  wetting  of  the  cotton 
fiber  and  no  reuse  of  wash  or  rinse 
water)  is  equivalent  to  cotton  washed  on 
a  continuous  batt  system,  which  was 
approved  by  OSHA  for  partial 
exemption  imder  the  washed  cotton 
provisions  (paragraph  (n))  of  the  current 
cotton  dust  standard. 

Dimng  OSHA's  review  of  the  Cotton 
Dust  standard  pursuant  to  Section  610 
of  the  Regulatory  Flexibility  Act  and 
E.O.  12866,  OSHA  requested  conunent 
on  the  washed  cotton  issue  (63  FR 
34140,  Jime  23,  1998).  OSHA  received 
written  comment  from  interested  parties 
on  the  standard  generally  and  on  this 
issue,  and  held  two  public  meetings  in 
connection  with  the  review.  Based  on 
the  evidence  discussed  above,  both  the 
industry /government/union  "Task  Force 
for  Byssinosis  Prevention"  Ex.  (3-5F) 
and  NIOSH  (Ex.  3-3)  submitted 
comments  recommending  that  cotton 
washed  in  a  batch  kier  system  be  treated 
by  the  standard  in  the  same  way  as 
cotton  mildly  washed  in  a  continuous 
system.  The  National  Cotton  Council  of 
America  urged  OSHA  in  written 
comments  and  at  a  public  meeting  to 
amend  the  standard  to  partially  exempt 
cotton  washed  in  a  batch  kier  system 
(Ex.  3-5).  These  comments  and  the  Task 
Force  report  (Ex.  3-5Q)  are  located  in 
OSHA's  Docket  Office.  Docket  No.  H- 
052-F. 

OSHA  has  now  completed  its 
lookback  review  of  the  cotton  dust 
standard  pursuant  to  the  RFA  and  E.O. 
12866.  The  Notices  section  of  today's 
Federal  Register  announces  the 
availability  of  the  final  report  of  that 
review,  "Regulatory  Review  of  OSHA's 
Cotton  Dust  Standard."  That  review 
concludes  that  the  Agency  is  justified  in 
extending  the  washed  cotton  partial 
exemption  in  the  cotton  dust  standard 
to  include  cotton  mildly  washed  in  a 
batch  kier  system  (Ex.,  p.  58). 

The  studies  demonstrate  that  raw 
cotton  washed  in  the  batch  kier  process 
according  to  the  specified  protocol 
results  in  the  elimination  or  a 
substantial  reduction  in  the  significant 
risk  of  byssinosis,  if  employers  using 
such  washed  cotton  comply  with  the 
medical  surveillance  and  certain 
recordkeeping  requirements  of  the 
standard,  and  with  Appendices  B,  C, 
and  D  of  the  standard.  The  batch  kier 
process  is  as  effective  in  this  regard  as 
other  washing  methods  that  OSHA  has 
already  partially  exempted  from  the 
cotton  dust  standard.  This  conclusion  is 
supported  by  NIOSH,  and  by  the  joint 
government,  union,  and  industry  Task 
Force  for  Byssinosis  Prevention. 

Accordingly,  OSHA  is  amending  the 
cotton  dust  standard  to  add  washing  in 


a  modem  batch  Ider  system  as  an 
acceptable  method  of  washing  cotton 
imder  paragraph  (n)(4)  of  the  1985 
cotton  dust  standard,  which  will  qualify 
cotton  washed  in  this  system  for  partial 
exemption  from  that  standard.  This 
amendment  is  being  issued  as  a  direct 
final  rule  because  doing  so  is  widely 
endorsed,  well  supported,  and  non- 
controversial. 

In  order  to  accomplish  this  change, 
OSHA  is  amending  paragraph  (n)(4)  of 
29  CFR  1910.1043  to  include  the  new 
partial  exemption  for  batch  kier  washed 
cotton.  The  standard  will  continue  to 
partially  exempt  cotton  washed  through 
the  continuous  batt  or  rayon  rinse 
systems.  OSHA  is  also  reorganizing 
paragraph  (n)(4)  to  improve  clarity. 

By  this  action  OSHA  is  responding  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866  that  Agencies  review  their 
regulations  to  determine  their 
effectiveness  and  to  implement  any 
changes  indicated  by  the  review  that 
will  make  the  regulation  more  flexible 
and  efficient  for  stakeholders  and  small 
businesses  while  maintaining  needed 
protections  for  workers.  Reliance  on  the 
direct  final  rule  approach  is  also  an 
example  of  OSHA's  Reinvention 
Initiative  which  emphasizes  flexible  and 
efficient  methods  of  achieving  results. 

Economic  and  Technical  Feasibility 

OSHA  concludes  that  adding  the 
batch  kier  washed  cotton  method  to  the 
list  of  methods  afready  partially 
exempted  by  paragraph  (n)(4)  of  the 
cotton  dust  standard  (29  CFR 
1910.1043)  is  both  economically  and 
technically  feasible.  The  addition 
creates  no  new  requirements  and 
imposes  no  new  compliance  obligations 
on  employers.  Instead,  it  merely  permits 
an  additional  type  of  washing  to  qualify 
for  partial  exemption  from  the  cotton 
dust  standard  based  on  evidence  that 
batch  kier  washing  is  as  effective  as 
other  partially  exempted  washing 
methods  in  protecting  employee  health. 
No  one  is  required  to  use  the  new 
method.  Employers  may  choose  to  use 
the  newly  approved  method,  but  they 
are  not  required  to  use  it  if  they  do  not 
believe  it  is  more  advantageous  than 
existing  practices.  Thus,  this  regulatory 
action  reduces  the  burden  on  employers 
wishing  to  avail  themselves  of  it,  but 
continues  to  provide  protections  for 
employees.  Accordingly,  no  further 
analysis  of  the  feasibility  of  this  direct 
final  rule  is  required  by  the  OSH  Act. 

Regulatory  Flexibility  Act:  Certification 
of  No  Significant  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act,  as  amended  (5  U.S.C. 
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601-612).  OSHA  has  evaluated  the 
effects  of  the  batch  kier  washing 
amendment  on  small  entities.  No  small 
business  is  required  to  adopt  this 
washing  method  or  to  purchase  cotton 
washed  by  this  method  and  all 
employers  may  continue  to  use  their 
existing  practices  to  comply  with  the 
cotton  dust  standard.  A  small  business 
may  choose  to  adopt  this  method  of 
washing  cotton  or  to  purchase  cotton 
washed  by  this  method  if  it  finds  that 
a  cost  saving  or  other  advantage  is 
created  by  doing  so.  Based  on  this 
finding,  OSHA  certifies  that  this 
amendment  to  paragraph  (n){4)  of  29 
CFR  1910.1043  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1 .  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  pubhc  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  land  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

For  the  reasons  just  discussed,  this 
direct  final  rule  causes  none  of  these 
impacts.  Some  cotton  mills  may  choose 
to  use  cotton  washed  by  this  newly 
permitted  method  to  save  control  costs 
otherwise  required  by  the  cotton  dust 
standard.  Consequently,  this  direct  final 
rule  is  not  a  significant  regulatory  action 
and  therefore  does  not  require  an 
Economic  Analysis  under  .Executive 
Order  12866. 

Unfunded  Mandates 

This  direct  final  rule,  which  amends 
a  paragraph  of  the  Cotton  Ehist  standard, 
has  been  reviewed  in  accordance  with 
the  Unfunded  Mandates  Reform  Act  of 
1995  (UMRA)  (U.S.C.  1501  et  seq.).  For 
the  purposes  of  the  UMRA,  the  Agency 
certifies  that  the  final  standard  does  not 


impose  any  Federal  mandate  that  may 
result  in  increased  expenditures  by 
State,  local,  or  tribal  governments,  or 
increased  expenditures  by  the  private 
sector,  of  more  than  $100  nullion  in  any 
year. 

Federalism 

This  amendment  has  been  reviewed 
under  Executive  Order  13132  (Aug.  11, 
1999)  on  Federalism.  That  order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
state  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSHA  Act)  expresses 
Congress"  intent  to  preempt  State  laws 
relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  State  can  avoid  preemption 
on  issues  covered  by  Federal  standards 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Flan  States  must,  among  other  things,  be 
at  leeist  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
When  such  standards  are  appUcable  to 
products  distributed  or  used  in 
interstate  commerce,  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions. 

This  amendment  to  paragraph  (n)(4) 
of  the  cotton  dust  standard  was 
developed  based  on  scientific  research 
and  merely  grants  an  extra  option  and 
increased  flexibility  to  cotton  processors 
and  textile  mills.  In  cormection  with  the 
Regulatory  Flexibihty  Act  review, 
OSHA  held  a  public  meeting  in  Atlanta, 
GA  which  is  in  the  region  where  most 
textile  industry  facilities  are  located. 
State  Flan  states  are  fi«e  to  adopt  this 
amendment  or  an  alternative  that  is  at 
least  as  effective  in  protecting  worker 
health. 

State  Plan  Standards 

The  25  States  with  their  own  OSHA 
approved  occupational  safety  and  health 
plans  must  adopt  an  equivalent 
amendment  or  one  that  is  at  least  as 
protective  to  employees  within  six 
months  of  the  publication  date  of  this 
final  standard.  These  States  are:  Alaska, 


Arizona,  California,  Connecticut  (for 
State  and  local  government  employees 
only),  Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Miimesota, 
Nevada,  New  Mexico,  New  York  (for 
State  and  local  govenunent  employees 
only),  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming. 

Paperwork  Reduction  Act 

The  information  requirements 
contained  in  the  cotton  dust  standard 
have  been  approved  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-30).  The  approval  is  in 
effect  until  January  31,  2002  pursuant  to 
OMB  Control  No.  1218-0061  (29  CFR 
1910.8).  The  approval  covers  the 
paperwork  required  to  achieve  a  washed 
cotton  partial  exemption  from  the 
standard.  This  amendment  adds  no 
additional  information  collection 
requirements  and  instead  merely  adds 
an  alternative  method  for  achieving  the 
washed  cotton  exemption. 
Consequently,  the  Paperwork  Reduction 
Act  of  1995  does  not  require  OSHA  to 
take  any  further  action  on  this  matter  at 
this  time. 

Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  direct  fined 
rule.  These  comments  must  be  received 
by  February  5,  2001  and  submitted  in 
quadruplicate  to  Docket  No.  H-052G, 
Docket  Office;  Room  N2625; 
Occupational  Safety  and  Health 
Administration;  U.S.  Department  of 
Labor,  200  Constitution  Ave..  N.W., 
Washington.  D.C.  20210. 

Alternatively,  one  paper  copy  and  one 
disc  (3V2  inch  floppy  in  Wordperfect 
6.0.  8.0  or  ASCII)  may  be  sent  to  that 
address,  or  one  copy  ^ed  to  (202)  693- 
1648  and  3  paper  copies  mailed  to  the 
Docket  Office  mailing  address;  or  one 
copy  E-mailed  to  ecomments.osha.gov 
and  one  paper  copy  mailed  to  the 
Docket  Office  mailing  address. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

OSHA  requests  comments  on  all 
issues  related  to  granting  cotton  washed 
in  the  batch  kier  system  with  a  partial 
exemption  from  OSHA's  cotton  dust 
standard  and  on  the  Agency's  findings 
that  there  are  no  negative  economic, 
environmental  or  other  regulatory 
impacts  of  this  action  on  the  regulated 
community.  OSHA  is  not  requesting 


comment  on  any  issues  or  opening  the 
record  for  any  issue  other  than  those 
related  to  this  amendment  to  paragraph 
(n)(4)  of  29  CFR  1910.1043. 

If  OSHA  receives  no  significant 
adverse  comment  on  this  amendment, 
OSHA  wfill  publish  a  Federal  Register 
document  confirming  the  effective  date 
of  this  direct  final  rule.  Such 
confirmation  may  include  minor 
stylistic  or  technical  changes  to  the 
amendment  that  appear  to  be  clearly 
justified.  For  the  piuposes  of  legal 
review,  OSHA  views  the  date  of 
confirmation  of  the  effective  date  of  this 
amendment  as  the  date  of  issuance. 

If  OSHA  receives  significant  adverse 
comments  on  this  amendment,  it  will 
withdraw  the  amendment  and  proceed 
with  the  proposed  rule  addressing  the 
batch  kier  washing  issue  published  in 
the  Proposed  Rules  section  of  today's 
Federal  Register. 

List  of  Sub|ects  in  29  CFR  Part  1910 

Cotton  dust.  Hazardous  substances. 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington, 
DC.  20210. 

This  action  is  taken  pursuant  to 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657),  Section  4  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553),  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017,  August  16,  2000) 
and  29  CFR  part  1911. 

Signed  at  Washington,  IX,  this  4th  day  of 
December,  2000. 
Charles  N.  )effiress, 

Assistant  Secretary  of  Labor. 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  set  forth  below: 

PART  1910— (AMENDED) 

1.  The  authority  citation  for  Subpart 
Z  of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sections  4.  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657;  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-«3  (48  FR  35736),  6-96  (62  FR  111) 
or  3-2000  (65  FR  50017)  as  appUcable;  and 
29  CFR  part  1911. 

All  of  subpart  Z  issued  under  sec.  6(b)  of 
the  Occupational  Safety  and  Health  Act,  . 
except  those  substances  that  have  exposure 
limits  listed  in  Tables  Z-1,  Z-2,  and  Z-3  of 


29  CFR  1910.1000.  The  latter  were  issued 
under  sec.  6(a)  (29  U.S.C.  655(a)). 

Section  1910.1000,  and  Table  Z-1,  Z-2, 
and  Z-3  and  1910.1043  (n)  also  issued  under 
5  U.S.C.  553. 

Section  1910.1000,  and  Tables  Z-1,  Z-2, 
and  Z-3  not  issued  under  29  CFR  part  1911 
except  for  the  arsenic  (organic  compounds), 
benzene,  and  cotton  dust  listings. 

Section  1910.1001  also  issued  under 
section  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  333)  and  5 
U.S.C.  553. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  553. 

Sections  1910.1018, 1910.1029  and 
1910.1200  are  also  issued  under  29  U.S.C. 
653. 

2.  Paragraph  (n)(4)  of  §  1910.1043  is 
revised  to  read  as  follows: 

§  1 91 0. 1 043    Cotton  dust. 


(n)*  *  * 

(4)  Higher  grade  washed  cotton.  The 
handling  or  processing  of  cotton  classed 
as  "low  middling  light  spotted  or 
better"  (color  grade  52  or  better  and  leaf 
grade  code  5  or  better  according  to  the 
1993  USD  A  classification  system)  shall 
be  exempt  from  all  provisions  of  the 
standard  except  the  requirements  of 
paragraphs  (h)  medical  surveillance, 
(k)(2)  through  (4)  recordkeeping — 
medical  records,  and  Appendices  B,  C, 
and  D  of  this  section,  if  they  have  been 
washed  on  one  of  the  following  systems: 

(i)  On  a  continuous  batt  system  or  a 
rayon  rinse  system  including  the 
following  conditions: 

(A)  With  water; 

(B)  At  a  temperature  of  no  less  than 
60  °C; 

(C)  With  a  water-to- fiber  ratio  of  no 
less  than  40:1;  and 

(D)  With  the  bacterial  levels  in  the 
wash  water  controlled  to  limit  bacterial 
contamination  of  the  cotton. 

(ii)  On  a  batch  kier  washing  system 
including  the  following  conditions: 

(A)  With  water; 

(B)  With  cotton  fiber  mechanically 
opened  and  thoroughly  prewetted 
before  forming  the  cake; 

(C)  For  low-temperature  processing,  at 
a  temperature  of  no  less  than  60  °C  with 
a  water-to-fiber  ratio  of  no  less  than 
40:1;  or,  for  high-temperature 
processing,  at  a  temperature  of  no  less 
than  93  °C  with  a  water-to-fiber  ratio  of 
no  less  than  15:1; 

P)  With  a  minimimi  of  one  wsish 
cycle  followed  by  two  rinse  cycles  for 
each  batch,  using  fresh  water  in  each 
cycle,  and 


(E)  With  bacterial  levels  in  the  wash 
water  controlled  to  limit  bacterial 
contamination  of  the  cotton. 

***** 

[FR  Doc.  00-31186  Filed  12-6-O0;  8:45  am] 
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ENVIRONME^frAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  022-0239;  FRL-6875-8] 

Final  Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implententation  Plan  Revision,  Ventura 
County  Air  Pollution  District 

agency:  Enviromnental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  finalizing  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  Lo 
the  Federal  Register  on  March  9,  2000. 
This  limited  approval  and  limited 
disapproval  action  will  incorporate 
Rules  10-15,  15.1,  16,  23-24,  26,  26.1- 
26.10,  29  and  30  of  Ventura  Coimty  Air 
Pollution  District  (District)  into  the 
federally  approved  State 
Implementation  Plan  (SIP). 

The  intended  effect  of  finalizing  this 
limited  approval  is  to  strengthen  the 
federally  approved  SIP  by  incorporating 
these  rules  and  by  satisfying  Federal 
requirements  for  an  approvable 
nonattainment  area  new  source  review 
(NSR)  SIP  for  the  District.  While 
strengthening  the  SIP,  however,  this  SIP 
revision  contains  deficiencies  which  the 
District  must  address  before  EPA  can 
grant  full  approval  imder  section 
110(k)(3).  Thus,  EPA  is  finalizing 
simultaneous  limited  approval  and 
limited  disapproval  as  a  revision  to  the 
California  SIP  under  provisions  of  the 
Act  regarding  EPA  action  on  SIP 
submittals,  and  general  rulemaking 
authority. 

In  addition  to  the  above  action,  we  are 
removing  District  Rules  18,  21,  and  25 
from  the  SIP,  and  deleting  the 
conditions  identified  by  us  in  1981  for 
the  District's  1981  NSR  rule. 
DATE:  This  action  is  effective  on  January 
8.  2001. 

ADDRESSES:  Copies  of  the  state  submittal 
and  other  supporting  information  used 
in  developing  the  final  action  are 
available  for  public  inspection  (Docket 
Niunber  CA  022-0239)  at  EPA's  Region 
IX  office  diuing  normal  business  hours 
and  at  the  following  locations: 
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•  Ventura  Coimty  Air  Pollution 
Control  District,  669  County  Square 
Drive,  Ventura,  California  93003. 

•  California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nahid  Zoueshtiagh,  Permits  Office, 
(AIR-3).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1261. 


SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  Action  is  EPA  finalizing? 

II.  Background 

III.  Public  Comments  and  EPA  Responses 

IV.  EPA  Evaluation  and  Final  Action 

V.  Next  Action 

VI.  Administrative  Requirements 

1.  Executive  Order  12866 

2.  Executive  Order  13045 

3.  Executive  Order  13084 

4.  Executive  Order  13132 


5.  Regulatory  Flexibility  Act 

6.  Unfunded  Mandates 

7.  Submission  to  Congress  and  the 
Comptroller  General 

8.  National  Technology  Transfer  and 
Advancement  Act 

9.  Petitions  for  Judicial  Review 

I.  What  Action  Is  EPA  Finalizing? 

EPA  is  finalizing  limited  approval  and 
limited  disapproval  of  Rules  1-15,  15.1, 
16,  23-24,  26,  26.1-26.10,  29  and  30. 
These  rules  are  being  approved  into  the 
California  SIP.  EPA  is  also  removing 
Rules  18,  21,  and  25  from  the  California 
SIP. 


Table  1.— Rules  Subject  to  Today's  Final  Action 


Rule  No. 


10.... 
11  .... 
12... 
13.... 

14  .... 
15.... 
15.1  . 
16.... 
18.... 

21  .... 

23  .... 

24  .... 

25  .... 

26  .... 

26.1  . 

26.2  . 

26.3. 

26.4  . 

26.5  . 
26.6. 
26.7  . 
26.8. 
26.9  . 
26.10 

29 

30 


Existing  sip  title 


Permits  Required 

Application  Contents 

Statement  by  Engineer  or  Application  Preparer 
Statement  by  Applicant  

Trial  Test  Runs  

Permit  Issuance 

none 

Permit  Contents 

Permit  to  Operate-Application  Required  for  Ex- 
isting Equipment. 

Expiration  of  Applications  and  Permits  

Exemptions  from  Permits  , 

Source  Recordkeeping  &  Reporting , 

Action  on  Applications  

New  Source  Review , 

All  New  &  Modified  Stationary  Sources  

All  New  &  Modified  Stationary  Sources-Attain- 
ment Pollutants. 

All  New  &  Modified  Stationary  Sources  Non-At- 
tainment Pollutants. 

None  , 

Power  Plants  

Air  Quality  Impact  Analysis  &  Modification  

none 

none 

none 

none 

Conditions  on  Permit 

Permit  Renewal  


SIP  approval 
date 


6/18/82 

6/18/82 

2/3/89 

6/18/82 

9/22/72 
4/17/87 

6/18/82 
9/22/72 

6/18/82 

6/18/82 

6/18/82 

6/18/82 

7/1/82 

7/1/82 

7/1/82 

7/1/82 


7/1/82 
7/1/82 


6/18/82 
5/3/84 


Current  rule  title 


Permits  Required  

Definitions  for  Regulation  II  

Application  for  Permits  

Action  on  Applications  for  an  Auttiority  to  Con- 

StOJCt. 

Action  on  Application  for  a  Pennit  to  Operate  ... 

Standards  for  Permit  Issuance  

Sampling  and  Testing  Facilities  , 

BACT  Certification  

none — Deleted 

none — Deleted 

Exemptions  from  Permit 

Source  Recordkeeping  &  Reporting 

none — Deleted 

New  Source  Review  

New  Source  Review  (NSR)  Definitions 

Requirements  

Exemptions  

Emission  Banking  

Community  Bank  

Calculations  

NSR-Notification  

NSR-Permit  to  Operate  

Power  Plants  

Prevention  of  Significant  Deterioration  (PSD) 

Conditions  on  Permits  

Pemiit  Renewal  


Adoption  date 


6/13/95 
6/13/95 
6/13/95 
6/13/95 

6/13/95 
6/13/95 
10/12/93 
6/13/95 
6/13/95 

6/13/95 
7/9/96 
9/15/92 
6/13/95 
10/22/91 
1/13/98 
1/13/98 

1/13/98 

1/13/98 

1/13/98 

1/13/98 

12/22/92 

10/22/91 

10/22/91 

1/13/98 

10/22/91 

5/30/89 


II.  Background 

On  March  9.  2000,  in  65  FR  12495, 
EPA  proposed  limited  approval  and 
limited  disapproval  for  the  above  listed 
District  rules.  In  addition  EPA  proposed 
to  delete  four  obsolete  rules  from  the 
SIP  and  a  1981  condition  that  no  longer 
applies.  We  also  solicited  comments  on 
the  District's  public  notification 
requirements  for  its  permitting  actions. 
Please  note  that  in  EPA's  March  9,  2000 
proposal,  there  was  a  typographic  error 
in  Table  1  where  the  rule  niunber  for 
Rule  26.10  (Prevention  of  Significant 
Deterioration)  was  erroneously  shown 
as  Rule  26.1. 

In  our  proposal  for  limited  approval 
and  limited  disapproval,  we  identified 


the  following  deficiencies  in  this  set  of 
permitting  and  NSR  rules: 

1.  Rule  10  does  not  require  an 
authority  to  construct  (ATC)  for 
emission  units  relocating  within  five 
miles  within  the  District. 

2.  Rule  26  does  not  specify  that 
emissions  offsets  must  be  surplus  at  the 
time  of  use. 

3.  Rule  26  provides  authority  to  the 
District  to  deny  a  permit  for  violating 
National  Ambient  Air  Quality  Standards 
(NAAQS)  but  it  does  not  provide  for 
denial  of  a  permit  for  soiu-ces  that  may 
violate  PSD  increments. 

4.  Rule  26  relies  entirely  on  California 
Environmental  Quality  Act  (CEQA)  for 


implementing  alternatives  analysis 
required  by  the  CAA. 

m.  Public  Comments  and  EPA 
Response 

A  30-day  public  comment  period  was 
provided  on  EPA's  proposed  rulemaking 
at  65  FR  12495.  EPA  only  received  two 
comments,  both  from  the  District.  The 
District  commented  on  one  of  the  rule 
deficiency  issues,  and  on  public 
notification  requirements.  EPA's 
response  follows  a  brief  summary  of  the 
District  comments. 

Comment  #1 ;  The  District  disagreed 
with  EPA's  interpretation  that  CAA 
Section  173(c)  requires  Ventiu'a  County  ' 
emission  reduction  credits  ("ERCs")  to 


be  "siuplus  at  the  time  of  use",  (see 
Rule  Deficiency  #2  above).  The  District 
contends: 

•  An  emission  reduction  that 
generates  an  ERC  is  surplus  because  the 
District's  attainment  plan  does  not  rely 
on  that  emission  reduction  to  show 
attainment.  All  emission  reductions 
submitted  for  ERCs  are  reduced  to  the 
amount  to  that  the  attainment  plan 
identifies  for  the  emission  control  that 
produced  the  emission  reduction.  Any 
amended  attainment  plan  does  not  rely 
on  reduction  of  banked  ERCs. 

•  An  emission  reduction  that 
generates  an  ERC  is  creditable  because 
it  is  not  "otherwise  required  by  this 
Act".  Ventura  County's  ERCs  are 
binding  through  local  requirements 
established  for  the  purpose  of  creating 
ERC.  This  local  authority  is  separate 
from  any  requirements  of  CAA. 
Furthermore,  the  emission  reduction 
that  generated  the  ERC  is  not  relied  on 
for  attainment. 

Response  #1:  We  understand  that  the 
District  has  not  relied  on  the  banked 
emission  reductions  in  developing  its 
attainment  or  Air  Quality  Management 
Plan  (AQMP)  and  on  that  basis 
considers  all  banked  ERCs  to  be  surplus 
to  the  requirements  of  the  CAA. 
However,  the  CAA  requirement  for 
ERCs  to  be  surplus  from  other 
requirements  of  the  CAA  is  independent 
from  the  District's  obligation  to  meet  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  See  Section  173  (c)(2)  of  the 
CAA.  42  U.S.C.  §  7503(c)(2).  EPA  has 
interpreted  this  provision  to  require 
emissions  reductions  used  as  offsets  to 
satisfy  Section  173(c)(2),  to  be  siuplus  to 
all  other  requirements  of  the  CAA  at  the 
time  the  offset  is  used.  See  "Response 
to  Request  for  Guidance  on  Use  of  Pre- 
1990  ERCs  and  Adjusting  for  RACT  at 
Time  of  Use"  from  Seitz  to  Howekamp, 
(August  26,  1994)  at  page  2,  Note  1.  We 
do  not  agree  that  any  ERC  banked  in  the 
District  is  automatically  and  always 
surplus  because  it  is  not  relied  upon  for 
attainment.  An  ERC  may  be  surplus  at 
the  time  of  generation  but  it  not 
necessarily  surplus  at  the  time  of  use  (or 
disbursement)  because,  for  example,  a 
Reasonably  Available  Control 
Technology  (RACT)  requirement  that 
did  not  apply  at  the  time  the  ERC  was 
generated  by  a  source  category,  becomes 
statutorily  applicable  before  or  at  the 
time  the  ERC  is  used.  In  such  a  case. 
Sections  172(c)  and  173(c)(2)  of  the 
CAA  require  discounting  the  ERC  to 
RACT  levels  prior  to  use. 

We  recognize  that  at  the  time  of 
issuance  (or  banking),  the  District 
discounts  ERCs  under  its  Rule  26.4.C. 
However,  this  discounting  procediue 
does  not  ensvue  that  these  ERCs  are 


surplus  to  all  requirements  of  the  Act  as 
set  forth  in  Section  172(c),  42  U.S.C. 
§  7502  (c).  at  the  time  of  use.  For 
example  some  VOC  compounds  are  also 
hazardous  air  pollutants  (HAPs).  In 
these  situations,  at  the  time  of  use  of  an 
ERC  for  VOC,  there  may  be  a 
requirement  for  the  HAP  reduction 
pm-suant  to  a  MACT  standard.  Since  a 
portion  of  the  VOC  is  a  HAP,  and  the 
reduction  is  required  by  a  MACT 
standard  under  the  CAA,  the  portion  of 
the  ERC  associated  with  the  HAP  is  not 
siuplus  simply  because  the  District  has 
not  relied  upon  the  reductions  for 
Reasonable  Further  Progress  (RFP),  Rate 
of  Progress  (ROP)  or  the  attainment 
demonstration.  See  August  26, 1994, 
Seitz  Memo  at  page  3,  Note  5.  In  sum, 
ERCs  are  not  automatically  surplus. 
Therefore  it  is  important  to  ensure  that 
ERCs  are  surplus  to  all  requirements  of 
the  Act  at  the  time  they  are  used,  even 
though  they  were  discounted  at  the  time 
of  generation  and  even  though  the 
District  has  not  relied  on  the  ERCs  for 
its  attainment  demonstration. 

Comment  ^2:  In  proposing  this  rule, 
EPA  requested  comments  on  the 
District's  threshold  for  public 
notification  of  its  permitting  actions. 
Only  the  District  commented  on  this 
subject. 

The  District's  rule  provides  public 
notice  only  for  those  permit  actions  that 
involve  emission  units  with  a  combined 
potential  to  emit  (PTE)  in  excess  of  one 
of  the  thresholds  listed  in  its  Rule  26.7. 
The  District  believes  that  PTE  is  the  best 
measure  of  the  "size"  of  project  that 
should  be  subject  to  public  notice.  The 
District  also  clarified  that  the  PTE 
thresholds  for  public  comment  are  not 
based  on  the  net  emission  increase  from 
the  emission  units.  It  is,  therefore, 
misleading  to  compare  the  public  notice 
thresholds  to  the  federal  significance 
levels  (which  are  based  on  net  emission 
increases). 

Response  #2:  EPA  solicited  comments 
on  the  public  notice  thresholds  to  gauge 
public  interest  in  being  notified  of 
permit  actions  for  projects  with  a  lower 
combined  PTE  than  the  rule's 
thresholds.  The  fact  that  we  only 
received  one  comment  (from  the 
District)  indicates  that  the  District's 
requirements  are  sufficient  for  providing 
opportunity  for  public  review  and 
comment  on  its  on  permitting  actions. 
Therefore,  we  agree  with  the  District's 
comment  on  this  subject  and  will 
finalize  approval  of  Rule  26.7  for 
incorporation  into  the  SIP. 

rv.  EPA  Evaluation  and  Final  Action 

For  the  reasons  explained  above,  the 
comments  submitted  by  the  District 
have  not  changed  our  evaluation  of  the 


rules  as  described  in  our  proposed 
action.  EPA  is,  therefore,  finalizing  its 
limited  approval  and  limited 
disapproval  of  District  Rules  10-15, 
15.1,  16,  23-24,  26,  26.1-26.10,  and  29- 
30.  Our  final  action  is  a  limited 
approval  and  limited  disapproval 
because  the  Rules  contain  deficiencies 
and  are  not  fully  consistent  with  CAA 
requirements,  EPA  regulations  and  EPA 
policy.  The  District  must  revise  its  Rules 
10  and  26  to  address  the  following 
deficiencies: 

•  Rule  10  must  be  clarified  or  set 
specific  conditions  for  the  exemption 
from  an  authority  to  construct  (ATC) 
permit  for  relocating  emission  units. 
The  rule  must  be  made  clear  to  avoid 
potential  circumvention  of  BACT  and 
public  notice  requirements  for  an  ATC. 
The  rule  must  specify  that  only  very 
small  units  are  eligible  for  this 
exemption  for  relocation  within  five 
miles  in  the  District.  The  District  must 
also  revise  Section  A.3  of  its  Rule  26.3 
(NSR  exemption  for  relocated  units)  to 
reflect  revisions  made  to  Rule  10  in 
correcting  the  deficiency. 

•  Rule  26  must  be  revised  to  address 
the  following  three  deficiency  issues: 

Emission  Reduction  Credits  must  be 
surplus  at  the  time  of  use. 

This  rule  must  be  revised  to  ensure 
that  ERCs  required  for  offsetting  air 
emission  increases  are  surplus  to 
reductions  otherwise  required  by  the 
CAA.  Section  173(c)(2)  of  the  CAA 
requires  that  sources  provide  offsets  in 
order  to  obtain  an  ATC  pennit.  Further, 
the  Act  requires  that  offsetting  emission 
reductions  must  be  federally  enforceable 
at  the  time  that  the  NSR  permit  is  issued 
[section  173(a)l,  and  in  effect  by  the 
time  the  source  commences  operation 
[section  173(c)(1)].  In  addition,  section 
173(c)(2)  requires  that  the  offsets  be 
surplus  of  all  other  requirements  of  the 
Act.  The  CAA  does  not  allow  the  use  of 
ERCs  which  were  surplus  some  years 
ago  when  they  were  generated,  but 
which  are  no  longer  surplus  (for 
example  to  RACT  or  MACT 
requirements)  at  the  time  that  the  ERC 
is  used.  Thus,  the  District  is  required  to 
amend  its  rule  to  provide  for  adjusting 
all  ERCs  to  ensure  that  the  requirement 
of  section  173(c)(2)  for  surplus  ERCs  is 
met  at  the  time  that  the  ERCs  are  used. 

To  be  corrected.  Rules  26. 2. B  and 
26.6.D.7.b  must  prohibit  the  use  of  the 
ERCs  that  are  not  surplus  to  the  CAA 
requirements  at  the  time  of  use.  The 
District  must  revise  Rules  26. 2. B  and 
26.6.D.7  to  add  this  requirement.  The 
District  must  also  revise  the  definition 
of  major  modification  in  Rule  26.1.16,  to 
add  that  in  calculating 
contemporaneous  net  emission 
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increases,  ERCs  that  are  not  surplus  at 
the  time  of  use  shall  not  be  included. 

Violation  of  Ambient  Air  Increments 

Rule  26  must  also  be  revised  to 
provide  authority  to  the  District  to  deny 
a  permit  to  operate  to  any  source  which 
would  cause  increases  in  pollution 
concentrations  over  the  baseline 
concentration  and  would  cause  a 
violation  of  ambient  air  increments. 

Alternative  Analysis 

Rule  26's  reliance  on  California 
Environmental  Quality  Act  (CEQA)  for 
the  alternatives  analysis  required  by 
Section  173(a)(5)  of  the  Act  must  be 
revised.  The  alternatives  analysis  must 
not  be  circumvented  by  qualifying  for  a 
statutory  or  categorical  exemptions,  or  a 
negative  declaration  pursuant  to  CEQA. 
The  District  must  revise  the  rule  to 
remove  any  exemptions.  The  District 
may  revise  the  rule  so  that  the  District 
bases  its  independent  conclusions  for 
the  alternatives  analysis  on  materials 
developed  under  CEQA.  However,  the 
District  must  independently  conclude 
that  the  alternatives  analysis  whether 
based  on  CEQA  or  other  information 
demonstrates  the  benefits  of  the 
proposed  soiuce  significantly  outweigh 
the  environmental  and  social  cost. 

Because  these  rule  deficiencies  are 
inappropriate  for  inclusion  in  the  SIP, 
EPA  cannot  grant  full  approval  of  these 
rules  imder  section  110(k)(3).  Also, 
because  the  submitted  rules  are  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  is  granting  final  limited 
approval  of  the  submitted  rules  under 
section  110(k)(3)  in  light  of  EPA's 
authority  piu'suant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
final  approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  finalizing 
limited  approval  and  limited 
disapproval  of  District  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  It  should  be  noted  that  the  rules 
covered  by  this  final  rulemaking  have 
been  adopted  by  the  District  and  are 
currently  in  effect  in  the  District.  EPA's 
final  limited  disapproval  action  does 
not  prevent  the  District  or  EPA  from 
enforcing  these  rules.  Nothing  in  this 
action  should  be  construed  as 
permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  SIP.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Next  Action 

The  District  will  have  18  months  from 
the  effective  date  of  this  final  action  to 
correct  the  deficiencies  delineated  by 
EPA  in  Section  FV  above,  to  avoid 
federal  sanctions.  See  section  179(b)  of 
the  CAA.  The  District's  failiue  to  correct 
the  deficiencies  will  also  trigger  the 
Federal  implementation  plan 
requirements  under  110(c). 

VI.  AdministratiTe  Reqitirements 

1.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

2.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
enviroiunental  health  or  safety  risks. 

3.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 


governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

4.  Executive  Order  13132 

Executive  Order  13121,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  emd  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed  . 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
impUcations  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 


federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

5.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

6.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  miUion 


or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi-om  this  action. 

7.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  nde  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

8.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA,, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  appUcable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

9.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  5,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  September  5,  2000. 
Felicia  Marcus, 
Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — CalHomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (b)(5),  {c)(56)(ii)(C), 
(c)(95)(ii)(C),(c)(179)(i)(D)(2), 
(c)(187)(i)(B){4),{c)(188)(i)(D)(4), 
(c)(190)(i)(A)(3),(c)(193)(i)(E), 
(c)(196)(i)(B)(2),(c)(225)(i)(G)(2), 
(c)(241)(i){C)(3),  and  (c)(255)(i){G)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

*         •         *         •         • 

(b)'  *  • 

(5)  Ventura  County  Air  Pollution 
Control  District. 

(i)  Previously  approved  on  September 
22,  1972  and  now  deleted  without 
replacement  Rule  18. 
***** 

(c)*  *  * 

(56)*   •   * 

(u)*   •   • 

(C)  Previously  approved  on  June  18, 
1982  and  now  deleted  without 
replacement  Rule  25. 
***** 

(95)*    *    • 

(ii)*   *   * 

(c)  Previously  approved  on  June  18. 
1982  and  now  deleted  without 
replacement  Rule  21. 

***** 

(179)  •   *   * 
(i).   *   * 

(D)*   *   * 

(2)  Rule  30  adopted  on  May  30, 1989. 

***** 

(187)*   * 

(i)* 
(B)* 

(4)  Rules  26.A  ("General"),  26.8  and 
26.9  adopted  on  October  22.  1991. 

***** 


*   * 
*   • 
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(188)*   *   * 

(i)*  *  * 

(D) *  *  * 

(4)  Rule  29  adopted  on  October  22. 
1991. 
***** 

(190) *   *   * 

(i)*  *  * 

(A)*   *   * 

(3)  Rule  24  adopted  on  September  15. 
1992. 
***** 

(193)  *   *    * 
(0*   *   * 

(E)  Ventura  County  Air  Pollution 
Control  District 

(1)  Rule  26.7  adopted  on  December 
22, 1992. 
***** 

(196)*   *   * 
(i)  *   *   * 
(B)  *  *  * 

(2)  Rule  15.1  adopted  on  October  12, 
1993. 
***** 

(225)*   *   * 

(i)*   *   * 

(G)*   *   * 

(2)  Rules  10.  11. 12,  13, 14, 15  and  16 
adopted  on  June  13,  1995. 
***** 

(241) *   *   * 
(i).   *   * 

(O*    *   * 

(J)  Ride  23  adopted  on  July  9.  1996. 

***** 

(255)  *   *   *  . 

(i)*   *   * 

(G)  Ventura  County  Air  Pollution 
Control  District. 

(2)  Rules  26.1.  26.2,  26.3,  26.4,  26.5, 
26.6  and  26.10  adopted  on  January  13, 
1998. 
***** 

[FR  Doc.  00-31050  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  67 
[USCG-1 999-6095] 
RIN2115-AF88 

Citizenship  Standards  for  Vessel 
Ownership  and  Financing;  American 
Fisheries  Act 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUiyiMARY:  The  Coast  Guard  amends 
citizenship  requirements  for  fishing 
vessels  of  less  than  100  feet  in  length 
that  are  eligible  for  a  fishery 


endorsement,  by  increasing  the 
percentage  of  interest  in  a  vessel 
required  to  be  owned  and  controlled  by 
U.S.  citizens  in  corporations.  The 
percentage  increased  is  from  more  than 
50  percent  to  at  least  75  percent.  We  add 
provisions  making  fishery  endorsements 
of  dociunented  fishing  vessels  chartered 
or  leased  to  a  person  who  is  not  a 
citizen  or  to  an  entity  which  is  ineligible 
to  own  a  documented  fishing  vessel 
invalid.  We  also  prohibit  fishery 
endorsement  for  a  fishing  vessel 
mortgaged  to  a  trustee  if  the  mortgage 
interest  is  issued,  assigned,  transferred, 
or  held  in  trust  for  a  person  not  eligible 
to  own  a  documented  fishing  vessel, 
even  if  the  trustee  is  eligible  to  own  a 
documented  fishing  vessel. 
DATES:  This  final  rule  becomes  effective 
on  October  1,  2001. 
ADDRESSES:  Conunents  and  material 
received  from  the  public,  as  well  as 
dociunents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-1 999-6095  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Patricia  J.  Williams,  Coast  Guard, 
telephone  304-271-2400.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  July  27,  2000,  we  pubUshed  a 
notice  of  proposed  rulemaking  entitled 
Citizenship  Standards  for  Vessel 
Ownership  and  Financing;  American 
Fisheries  Act  (USCG-1 999-6095]  in  the 
Federal  Register  (65  FR  46137).  No 
public  hearing  was  requested  and  none 
was  held. 

Background  and  Purpose 

For  reasons  and  purposes  as 
discussed  in  the  NPRM  the  Coast  Guard 
amends  its  fishery  endorsement 
regulations  as  mandated  by  the  105th 
U.S.  Congress  (Pub.  L.  105-277) 
outlining  fishery  endorsement  eligibility 
for  fishing  vessels  less  than  100  feet  in 
length.  The  American  Fisheries  Act 
(AFA)  requires  a  real,  effective,  and 
enforceable  U.S.  ownership  threshold 
for  U.S.-flag  fishing  vessels.  Under  this 
Act,  U.S.  citizens  must  own  and  control 


at  least  75  percent  of  the  ownership 
interest  in  any  U.S.-flag  fishing  vessel. 
The  Act  is  intended  to  ensure  that 
vessels  with  a  fishery  endorsement  are 
tnUy  controlled  by  citizens  of  the 
United  States.  The  Act  also  increases 
the  penalties  for  fishery  endorsement 
violations  and  is  intended  to  discoiuage 
willful  noncompUance  with  the  new 
requirements. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  12 
comments  from  two  respondents 
addressing  the  proposed  changes  to  the 
citizenship  requirements  for  U.S.-flag 
fishing  vessels  with  a  fishery 
endorsement.  Each  respondent 
highlighted  several  different  items 
within  the  proposed  rule. 

One  comment  felt  that  the  proposed 
change  to  §  67.11  goes  too  far  by 
eliminating  the  fishing  vessel  exemption 
on  selling,  mortgaging,  leasing, 
chartering,  delivering,  or  otherwise 
transferring  of  the  vessel  to  a  non-U.S. 
citizen  without  the  prior  approval  of  the 
Maritime  Administration.  The  Coast 
Guard  agrees.  Our  initial  intent  was  to 
ensure  full  compliance  with  the 
American  Fisheries  Act  and  to  ensiu« 
there  is  no  confusion  among  the 
regulated  community.  By  removing 
paragraphs  (b)(1)  and  (b)(3)  we 
inadvertently  exceeded  the  scope  of  the 
mandate.  We  have  added  a  paragraph  (c) 
to  this  section  that  clarifies  vessels  less 
than  100  feet  must  comply  with  the 
Fishery  Endorsement  requirements  of 
the  part,  and  vessels  100  feet  and  greater 
must  comply  with  the  requirements 
found  in  46  CFR  part  356. 

Both  respondents  stated  our  proposed 
restrictions  on  chartering  should  apply 
only  to  fish  harvesting  vessels,  and  not 
to  fish  processing  or  fish  tender  vessels. 
We  have  reviewed  the  issue,  as  well  as 
the  regulations  applicable  to  larger 
vessels,  implemented  by  the  Maritime 
Administration  (MARAD),  the  agency 
with  the  authority  of  administering  the 
AFA  on  vessels  greater  than  or  equal  to 
100  feet  in  length.  We  have  determined 
that  the  regulations  regarding  chartering 
of  vessels  less  than  100  feet  should  be 
the  same  as  those  regarding  larger 
vessels.  Thus,  we  have  added  language 
to  §  67.21(d)(3)  that  will  not  restrict  time 
or  voyage  charters  to  Non-Citizens  of 
dedicated  Fish  Processing  or  Fish 
Tender  Vessels.  This  change  will  bring 
the  regulations  for  vessels  less  than  100 
feet  into  symmetry  with  the  regulations 
for  larger  vessels,  while  still 
invalidating  fishery  endorsements 
whenever  a  fish  harvesting  vessel  is 
chartered  to  a  Non-Citizen.  Bareboat 
chfirters  of  any  fishing  industry  vessel  to 


Non-Citizens  will  also  invalidate  the 
vessel's  fishery  endorsement. 

Both  respondents  questioned  the 
efficiency  of  having  the  Commandant 
review  and  approve  every  loan  by  a 
Non-Citizen  that  is  secured  by  a 
mortgage,  regardless  of  vessel  length. 
Both  suggested  that  the  Coast  Guard 
accept  arrangements  approved  by 
MARAD  for  vessels  greater  than  or  equal 
to  100  feet.  This  has  always  been  the 
intent  of  the  Coast  Guard.  We  have 
added  to  46  CFR  67.21(f)  in  order  to 
clarify  this  intent  and  prevent  confusion 
among  the  regulated  industry. 
Additionedly.  we  are  adding  language  to 
that  same  section  that  will  allow  owners 
of  vessels  less  than  100  feet  to  presume 
Commandant  approval  of  standard  loan 
and  mortgage  agreements  from  Non- 
Citizen  lenders,  that  have  received 
general  approval  under  MARAD's 
regulations.  For  those  vessels  under  100 
feet  that  are  entering  into  non-standard 
loan  and  mortgage  agreements  with 
Non-Citizen  lenders,  Commandant 
approval  will  proceed  on  a  case-by-case 
basis. 

One  comment  raised  a  concern  that 
redefining  "confrol"  in  §67.31  "Stock 
or  equity  interest  requirements"  would 
unnecessarily  subject  non-fishing 
industry  vessels  to  the  more  stringent 
requirements  included  in  the  AFA.  The 
Coast  Guard  agrees  with  this  conmient. 
In  order  to  ensure  the  AFA  definition  of 
control  is  not  applied  to  non-fishing 
industry  vessels,  we  have  split  the 
definition  into  §§  67.31(b)  and  (c),  and 
moved  the  current  §  67.31(c)  to 
§  67.31(d). 

Both  respondents  noted  that  certain 
larger  vessels  that  were  "grandfathered" 
by  the  AFA  have  been  given  a  15 -day 
period  to  correct  an  invalid  fishery 
endorsement.  MARAD  spelled  out  the 
procedures  for  such  a  correction  in  46 
CFR  356.47(b).  We  did  not  address  the 
issue  in  our  proposed  regulations 
because  we  no  longer  have  authority  • 
over  these  vessels.  However,  it  has 
always  been  our  intention  to  accept  a 
determination  by  MARAD  that  a 
correction  had  occiured,  and  thus 
continue  to  recognize  a  vessel's  fishery 
endorsement.  Additionally,  the  Coast 
Guard  plans  to  work  closely  with  the 
Maritime  Administration  to  ensiu^  that 
notification  of  a  vessel's  fishery 
endorsement  ineligibility  takes  place  in 
a  timely  and  imiform  maimer. 

Both  respondents  noted  that  our 
proposed  changes  did  not  include 
reference  to  the  five  vessels  specifically 
granted  exemptions  by  Congress  in 
section  203(g)  of  the  AFA.  These  vessels 
were  not  included  in  our  proposal 
because  they  are  all  over  100  feet  in 
length,  and  thus  outside  of  our 


authority.  MARAD  listed  these  vessels 
in  46  CFR  356.51(c)  as  exempt  from  the 
AFA  requirements.  All  are  eligible  for 
documentation. 

One  conunent  expressed  confusion 
regarding  the  application  procedures 
outlined  in  §67.141.  The  regulation 
requires  that  all  vessels,  regardless  of 
length,  submit  certain  materials  for 
documentation.  This  includes  the 
citizenship  oath  on  the  CG-1258 
dociunentation  application  form. 
Vessels  greater  than  or  equal  to  100  feet 
in  length  must  also  meet  the 
requirements  MARAD  has  established 
in  46  CFR  part  356.  subpart  C.  including 
the  more  extensive  citizenship  affidavit. 
Vessels  not  luider  MARAD's  jiuisdiction 
(less  than  100  feet  in  length)  do  not 
need  to  complete  the  more  extensive 
form. 

One  comment  noted,  as  a  technicality, 
that  the  term  "Exclusive  Economic 
Zone"  was  not  being  used  consistently 
in  our  proposed  rule.  We  have  made  the 
necessary  changes  in  §§  67.142(b)(3)  and 
67.142(c)  to  ensure  consistent  usage. 

The  Coast  Guard  made  two  additional 
changes  from  the  proposed  language.  In 
§67.350.  we  reworded  paragraph  (b)(1) 
in  order  to  clarify  the  evidence  needed 
to  obtain  a  petition  for  an  exemption 
from  the  citizenship  requirements.  This 
language  change  does  not  affect  the 
substance  of  the  rule;  it  clarifies  that  the 
required  evidence  must  show  the 
ownership  of  the  vessel  as  of  October  1 . 
2001.  whether  you  are  submitting  your 
petition  before,  on.  or  after  that  date. 

In  §67.21  we  re-designated  proposed 
paragraph  (e)  as  paragraph  (f).  and 
added  a  new  paragraph  (e)  exempting 
vessels  engaged  in  the  fisheries  in  the 
exclusive  economic  zone  (EEZ)  under 
the  authority  of  the  Western  Pacific 
Fishery  Management  Coxuicil,  and 
certain  vessels  operating  under  the 
authority  of  the  South  Pacific  Regional 
Fisheries  Treaty,  as  set  forth  in  the 
American  Fisheries  Act.  We  did  not 
include  this  provision  in  the  NPRM 
because  a  review  of  vessels  under  the 
authority  of  the  Council  and  Treaty 
showed  all  such  vessels  to  be  greater 
than  100  feet  and  therefore  outside  our 
authority.  We  now  include  this 
provision  to  ensure  full  compliance 
with  the  American  Fisheries  Act  and  to 
ensure  there  is  no  confusion  among  the 
regulated  community. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 


Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26.  1979). 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

The  Marine  Safety  Management 
System  (MSMS)  shows  that  about 
36.000  vessels  have  fishery 
endorsements.  This  regulation  impacts 
dociunented  vessels  with  fishery 
endorsements  that  are  less  than  100  feet. 
About  35,500  vessels  with  fishery 
eiidorsements  are  less  than  100  feet.  Of 
these,  we  researched  a  random  sample 
of  1,010  vessels  in  order  to  achieve  a  95 
percent  confidence  level.  We  found  that 
the  change  to  minimum  U.S.  ownership 
requirements  from  "more  than  50 
percent"  to  "at  least  75  percent"  affects 
one  of  the  vessels  in  the  random  sample. 
This  means  that  0.099  percent  of  the 
random  sample  do  not  meet  the 
requirement.  The  margin  of  error  is  plus 
or  minus  3.04  percent.  Applying  this 
percentage  to  the  population,  we  expect 
that  the  owner  of  35  vessels  will  not 
meet  the  change  in  owner  citizenship 
requirement  if  ciurent  ownership  levels 
in  each  company  remain  the  same 
(0.099  percent  of  35,500  vessels). 

In  the  random  sample,  there  are  843 
vessels  (83  percent  of  the  affected 
population)  that  are  owned  by 
individual  persons  and  167  vessels  (17 
percent  of  the  affected  population)  that 
are  owned  by  corporations  or 
companies.  All  individual  owners  are 
already  required  to  be  U.S.  citizens  in 
order  to  dociunent  a  vessel.  Therefore, 
these  vessels  and  individuals  are 
considered  to  meet  the  citizenship 
requirement,  and  have  100  percent  U.S. 
ownership.  Corporations,  partnerships 
or  limited  liability  companies  are 
required  to  attest  to  the  level  of 
ov«iership  by  U.S.  citizens  by  checking 
a  box  in  the  application  for 
dociunentation.  The  "Application  for 
Initial  Issue.  Exchange,  or  Replacement 
of  Certificate  of  Dociunentation; 
Redocumentation"  (CG-1258  (REV.9- 
97))  has  foiu  choices  for  reporting  the 
level  of  ownership  by  U.S.  citizens  in  a 
corporation.  The  choices  are:  less  than 
50  percent,  at  least  50  percent,  more 
than  50  percent  but  less  than  75  percent, 
and  75  percent  or  more.  One  hundred 
sixty  six  (166)  corporations  certified  that 
the  ownership  level  by  U.S.  citizens  is 
75  percent  or  more.  One  certified  that  its 
corporation's  percentage  of  stock  owned 
by  U.S.  citizens  who  are  eligible  to 
document  vessels  was  more  than  50 
percent  but  less  than  75  percent. 
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Costs:  For  further  analysis,  we  assume 
that  the  35  adversely  affected  vessel 
owners  have  more  than  50  but  less  than 
75  percent  of  stock  owned  by  U.S. 
citizens.  We  further  assume  that  each 
vessel  owner  prefers  to  continue  fishing 
in  the  Exclusive  Economic  Zone  of  the 
United  States.  Therefore,  we  expect 
each  vessel  owning  company  will  make 
changes  to  its  U.S.  ownership  level.  The 
change  of  U.S.  ownership  level  could 
entail  the  following:  adding  an 
additional  investor,  selhng  stock  to  U.S. 
citizens,  adding  a  partner,  or  removing 
a  partner. 

Once  each  vessel  owning  company 
has  met  the  ovinoership  criteria,  the 
vessel's  fishery  endorsement  will  be 
renewed,  as  it  will  be  in  any  other  year. 
Thus,  the  cost  of  this  rulemaking  is 
directly  associated  with  the  change  of 
U.S.  ownership  level  made  by  each  of 
the  35  vessel  owning  companies.  We 
assume  that  each  company  will  hire  a 
law  firm  to  complete  the  articles  of 
incorporation  or  any  other  dociunents 
needed  to  reflect  the  changes  to  the 
ownership  levels,  and  that  the  law  firm 
will  charge  about  $600  for  its  services. 
The  one  time  cost  of  changing  the 
ownership  structure  for  the  35 
companies  is  $21,000. 

We  do  not  expect  the  restriction  to 
leases  and  charters  by  non-U. S.  citizens 
to  impact  any  vessel  owners.  Similarly, 
we  do  not  expect  the  restriction  on 
foreign  controlled  mortgages  to  impact 
any  vessels.  Therefore,  these  regulations 
cause  no  additional  cost  to  vessel 
owners,  operators,  or  managers. 

Benefits:  The  changes  in  me  law 
necessitate  this  rulemaking.  The 
regulation  gives  U.S.  citizens  a  higher 
level  of  ownership  in  the  vessels  that 
harvest  fish  in  the  U.S.  Exclusive 
Economic  Zone.  Consequently,  more  of 
the  profits  from  the  fishery  industry  will 
accrue  to  U.S.  citizens. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  will  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  impacts  the  owners  of  about 
35,500  vessels  that  are  documented  with 
fishery  endorsements.  These  vessels  are 
less  than  100  feet  in  length,  and  we 
considered  each  one  to  be  owned  by  a 
small  entity.  As  shown  by  the  sample 
statistics,  we  expect  35  entities  to  be 
adversely  affected  by  the  rulemaking. 


We  do  not  consider  the  number  of 
adversely  affected  entities  to  be  a 
substantial  number  for  they  represent 
0.099  percent  of  all  entities  that  would 
have  to  comply  with  the  requirements. 

The  Small  Business  Administration 
has  determined  that  the  size  standard 
for  small  businesses  involved  in  the 
fishing  industry  is  $3  million  in  aimual 
revenues  (Standard  Industry  Codes 
0912,  0913,  0919.  and  0921).  The 
imposed  burden  of  $600  represents  0.02 
percent  for  entities  with  $3  million  in 
annual  revenues.  For  entities  with 
$60,000  and  $30,000  in  annual 
revenues,  the  burden  represents  1 
percent  and  2  percent  of  aimual 
revenues,  respectively.  We  do  not 
consider  this  cost  to  create  a  significant 
economic  impact  on  the  affected 
entities. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605fb)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  a  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  This  rulemaking  adds  a  new 
collection  of  information  burden  to 
companies  that  no  longer  meet  the 
threshold  of  at  least  75  percent 
ownership  by  U.S.  citizens.  This 
regulation  allows  these  companies  to 
apply  for  an  exemption  from  the  75 
percent  U.S.  ownership  level.  The 
application  and  related  submissions 
comprise  a  new  collection  of 
information  burden. 

We  presented  an  estimate  of  the 
burden  this  rulemaking  will  cause  for 
public  comment  in  the  NPRM.  No 
comments  were  received  regarding  the 


collection  of  information,  and  we 
perceive  this  to  mean  acceptance  of  the 
bvuden  by  the  public. 

The  information  collection 
requirements  of  the  rule  are  addressed 
in  the  previously  approved  OMB 
collection  titled  "Vessel 
Dociunentation"  (OMB  2115-0110). 

As  required  by  44  U.S.C.  3507(d),  we 
submitted  a  copy  of  this  rule  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review  of  the  collection  of 
information.  OMB  has  not  approved  the 
collection,  and  we  will  publish  its 
approval  when  it  occurs.  The  section 
numbers  are  §§  67.350  and  67.352. 

You  are  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currentiy  vafid  OMB  control 
number. 

Federalism 

We  have  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132, 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  regulations  have 
no  substantial  effects  on  the  States,  or 
on  the  current  Federal-State  relationship 
or  on  the  current  distribution  of  power 
and  responsibilities  among  various  local 
officials.  Therefore,  consultation  with 
the  State  and  local  officials  was  not 
necessary. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
govenunent,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  bxu-den. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  J  3045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that 
preparation  of  an  Environmental  Impact 
Statement  is  not  necessary.  An 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  are 
available  in  the  docket  where  indicated 
imder  addresses. 

List  of  Subjects  in  46  CFR  Part  67 

Citizenship;  Fishery  endorsements, 
Fishing  vessels,  Mortgages,  Penalties, 
Vessel  Dociunentation.  ■ 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  67  as  follows: 

PART  67— DOCUMENTATION  OF 
VESSELS 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  664;  31  U.S.C.  9701; 
42  U.S.C  9118;  46  U.S.C.  2103,  2107,  2110, 
10102;  46  U.S.C.  app.  841a,  876;  49  CFR  1.45, 
1.46. 

2.  Amend  §67.11  by  adding 
paragraph  (c)  to  read  as  follows: 

§  67.1 1     Restriction  on  transfer  of  an 
Interest  in  documented  vessels  to  foreign 
persons;  foreign  registry  or  operation. 
I  *         *         *         *         * 

(c)  The  exemption  in  paragraph  (b)  of 
this  section  does  not  relieve  all  vessels 
from  meeting  the  fishery  endorsement 
requirements  of  this  part.  If  your  vessel 
is  less  than  100  feet  in  length  and  is  a 
fishing  vessel,  fish  processing  vessel,  or 
fish  tender  vessel  as  defined  in  46 
U.S.C.  2101,  you  must  meet  the  fishery 
endorsement  requirements  set  out  in 
this  part.  Each  vessel  100  feet  and 
greater  in  length  applying  for  a  fishery 
endorsement  is  regulated  by  the 
Maritime  Administration  requirements 
found  in  46  CFR  part  356. 
***** 

3.  Amend  §  67.21  by  revising 
paragraph  (d)  and  adding  paragraphs  (e) 
and  (f)  to  read  as  follows: 

§67.21     Fishery  endorsement 

***** 

(d)  A  vessel  otherwise  eligible  for  a 
fishery  endorsement  imder  paragraph 
(b)  of  this  section  loses  that  eligibility 
during  any  period  in  which  it  is: 


(1)  Owned  by  a  partnership  which 
does  not  meet  the  requisite  citizenship 
reouirements  of  §  67.35(b); 

(2)  Owmed  by  a  corporation  which 
does  not  meet  the  citizenship 
requirements  of  §  67.39(b);  or 

(3)  Chartered  or  leased  to  an 
individual  who  is  not  a  citizen  of  the 
United  States  or  to  an  entity  that  is  not 
eligible  to  own  a  vessel  with  a  fishery 
endorsement,  except  that  time  charters, 
voyage  charters  and  other  charters  that 
are  not  a  demise  of  the  vessel  may  be 
entered  into  with  Non-Citizens  for  the 
charter  of  dedicated  Fish  Tender  Vessels 
and  Fish  Processing  Vessels  that  are  not 
engaged  in  the  harvesting  of  fish  or 
fishery  resources  without  the  vessel 
losing  its  eligibility  for  a  fishery 
endorsement. 

(e)  A  vessel  operating  with  a  fishery 
endorsement  on  October  1, 1998,  under 
the  authority  of  the  Western  Pacific 
Fishery  Management  Coimcil,  or  a  purse 
seine  vessel  engaged  in  tuna  fishing 
outside  of  the  EEZ  of  the  United  States 
or  pursuant  to  the  South  Pacific 
Regional  Fisheries  Treaty  may  continue 
to  operate  as  set  out  in  46  U.S.C. 
12102(c)(5),  provided  that  the  owner  of 
the  vessel  continues  to  comply  with  the 
fishery  endorsement  requirements  that 
were  in  effect  on  October  1, 1998. 

(f)  An  individual  or  entity  that  is 
otherwise  eligible  to  own  a  vessel  vvith 

a  fishery  endorsement  shall  be  ineligible 
if  an  instnunent  or  evidence  of 
indebtedness,  secured  by  a  mortgage  of 
the  vessel,  to  a  trustee  eligible  to  own 
a  vessel  with  a  fishery  endorsement  is 
issued,  assigned,  transferred,  or  held  in 
trust  for  a  person  not  eligible  to  own  a 
vessel  with  a  fishery  endorsement, 
unless  the  Commandant  determines  that 
the  issuance,  assignment,  transfer,  or 
trust  arrangement  does  not  result  in  an 
impermissible  transfer  of  control  of  the 
vessel  and  that  the  trustee: 

(1)  Is  organized  as  a  corporation  that 
meets  §  67.39(b)  of  this  part,  and  is 
doing  business  under  the  laws  of  the 
United  States  or  of  a  State; 

(2)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers  which 
meet  §  67.36(b)  of  this  part; 

(3)  Is  subject  to  supervision  or 
examination  by  an  official  of  the  United 
States  Government  or  a  State; 

(4)  Has  a  combined  capital  and 
siuplus  (as  stated  in  its  most  recent 
published  report  of  condition)  of  at  least 
$3,000,000;  and 

(5)  Meets  any  other  requirements 
prescribed  by  the  Commandant. 

For  vessels  greater  than  or  equal  to 
100  feet  in  length,  approval  of  such  an 
arrangement  from  the  Maritime 
Administration  will  be  accepted  as 
evidence  that  the  above  conditions  are 


met  and  will  be  approved  by  the 
Commandant.  For  vessels  less  than  100 
feet,  a  standard  loan  and  mortgage 
agreement  that  has  received  general 
approval  under  46  CFR  356.21  will  be 
accepted  as  evidence  that  the  above 
conditions  are  met  and  will  be  approved 
by  the  Commandant. 

4.  Revise  §§  67.31(b)  and  (c),  and  add 
§  67.31(d)  to  read  as  follows: 

§  67.31     Stock  or  equity  interest 
requirements. 

***** 

(b)  For  the  purpose  of  stock  or  equity 
interest  requirements  for  citizenship 
under  this  subpart,  control  of  non- 
fishing  industry  vessels  includes  an 
absolute  right  to:  Direct  corporate  or 
partnership  business;  limit  the  actions 
of  or  replace  the  chief  executive  officer, 
a  majority  of  the  board  of  directors,  or 
any  general  partner;  direct  the  transfer 
or  operations  of  any  vessel  owned  by 
the  corporation  or  partnership;  or 
otherwise  exercise  authority  over  the 
business  of  the  corporation  or 
partnership.  Control  does  not  include 
the  right  to  simply  participate  in  these 
activities  or  the  right  to  receive  a 
financial  return,  e.g. ,  interest  or  the 
equivalent  of  interest  on  a  loan  or  other 
financing  obligations. 

(c)  For  the  purpose  of  this  section, 
contiol  of  a  fishing  industry  vessel 
means  having: 

(1)  The  right  to  direct  the  business  of 
the  entity  that  owns  the  vessel; 

(2)  The  right  to  limit  the  actions  of  or 
to  replace  the  chief  executive  officer,  the 
majority  of  the  board  of  directors,  any 
general  partner,  or  any  person  serving  in 
a  management  capacity  of  the  entity  that 
owms  the  vessel: 

(3)  The  right  to  direct  the  transfer,  the 
operation,  or  the  meaning  of  a  vessel 
with  a  fishery  endorsement. 

(d)  For  purposes  of  meeting  the  stock 
or  equity  interest  requirements  for 
citizenship  under  this  subpart  where 
titie  to  a  vessel  is  held  by  an  entity 
comprised,  in  whole  or  in  part,  of  other 
entities  which  are  not  individuals,  each 
entity  contributing  to  the  stock  or  equity 
interest  qualifications  of  the  entity 
holding  titie  must  be  a  citizen  eligible 
to  dociunent  vessels  in  its  own  right 
with  the  trade  endorsement  sought. 

5.  In  §67.35,  revise  the  introductory 
text  and  paragraph  (b)  to  read  as 
follows: 

§67.35    Partnerstilp. 

A  partnership  meets  citizenship 
requirements  if  all  its  general  partners 
are  citizens,  and: 

***** 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  at  least  75  percent 
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of  the  equity  interest  in  the  partnership, 
at  each  tier  of  the  partnership  and  in  the 
aggregate,  is  owned  by  citizens. 

***** 

6.  Amend  §  67.36  by  revising  the 
introductory  text  of  paragraphs  (a),  (b), 
and  (c)  and  by  revising  paragraph  (b)(2) 
to  read  as  follows: 

§67.36    Trust. 

(a)  For  the  purpose  of  obtaining  a 
registry  or  recreational  endorsement,  a 
trust  arrangement  meets  citizenship 
requirements  if: 
***** 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  a  trust 
arrangement  meets  citizenship 
requirements  if: 

***** 

(2)  At  least  75  percent  of  the  equity 
interest  in  the  trust,  at  each  tier  of  the 
trust  and  in  the  aggregate,  is  owned  by 
citizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lake  endorsement  or 
both,  a  trust  arrangement  meets 
citizenship  requirements  if: 
***** 

7.  Revise  §  67.37  to  read  as  follows: 

§  67.37    Association  or  joint  venture. 

(a)  An  association  meets  citizenship 
requirements  if  each  of  its  members  is 
a  citizen. 

(b)  A  joint  venture  meets  citizenship 
requirements  if  each  of  its  members  is 
a  citizen. 

8.  Revise  §  67.39  by  revising  the 
introductory  text  of  paragraphs  (a),  (b), 
and  (c)  and  by  revising  paragraph  (b)(2) 
to  read  as  follows: 

§67.39    Corporation. 

(a)  For  the  purpose  of  obtaining  a 
registry  or  a  recreational  endorsement,  a 
corporation  meets  citizenship 
requirements  if: 

***** 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  a  corporation 
meets  citizenship  requirements  if: 

***** 

(2)  At  least  75  percent  of  the  stock 
interest  in  the  corporation,  at  each  tier 
of  the  corporation  and  in  the  aggregate, 
is  owned  by  citizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  a  corporation  meets  citizenship 
requirements  if: 
***** 

9.  Remove  §67.45. 

§67.45    [Removed] 

10.  Amend  §  67.141  by  revising 
paragraph  fb)  and  adding  paragraph  (c) 
to  read  as  follows: 


§67.141    Application  procedure;  all  cases. 

***** 

fb)  Each  vessel  100  feet  and  greater  in 
length  applying  for  a  fishery 
endorsement  must  meet  the 
requirements  of  46  CFR  part  356  and 
must  submit  materials  required  in 
paragraph  (a)  of  this  section. 

(c)  Upon  receipt  of  the  Certification  of 
Docmnentation  and  prior  to  operation  of 
the  vessel,  ensure  that  the  vessel  is 
marked  in  accordance  with  the 
requirements  set  forth  in  subpart  I  of 
this  part. 

11.  Add  §  67.142  to  read  as  follows: 

§67.142    Penalties. 

(a)  An  owner  or  operator  of  a  vessel 
with  a  fishery  endorsement  who  violates 
Chapter  121  of  Title  46,  U.S.  Code  or 
any  regulation  issued  thereunder  is 
liable  to  the  United  States  Government 
for  a  civil  penalty  of  not  more  than 
$10,000.  Each  day  of  a  continuing 
violation  is  a  separate  violation. 

(b)  A  fishing  vessel  and  its  equipment 
are  liable  to  seizins  and  forfeiture  to  the 
United  States  Govenunent — 

(1)  When  the  owner  of  the  fishing 
vessel,  or  the  representative  or  agent  of 
the  owner,  knowingly  falsifies 
applicable  information  or  knowingly 
conceals  a  material  fact  during  the 
application  process  for  or  application 
process  to  renew  a  fishery  endorsement 
of  the  vessel; 

(2)  When  the  owner  of  the  fishing 
vessel,  or  the  representative  or  agent  of 
the  owner,  knowingly  and  fraudulently 
uses  a  vessel's  certificate  of 
dociunentation; 

(3)  When  the  fishing  vessel  engages  in 
fishing  (as  such  term  is  defined  in 
section  3  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1802)1  within  the 
Exclusive  Economic  Zone  after  its 
fishery  endorsement  has  been  denied  or 
revoked; 

(4)  When  a  vessel  is  employed  in  a 
trade  without  an  appropriate  trade 
endorsement; 

(5)  When  a  dociunented  vessel  with 
only  a  recreational  endorsement 
operates  as  a  fishing  vessel;  or 

(6)  When  a  vessel  with  a  fishery 
endorsement  is  conmnanded  by  a  person 
who  is  not  a  citizen  of  the  United  States. 

(c)  hi  addition  to  penalties  under 
paragraphs  (a)  and  (b)  of  this  section, 
the  owner  of  a  vessel  with  a  fishery 
endorsement  is  liable  to  the  United 
States  Government  for  a  civil  penalty  of 
up  to  $100,000  for  each  day  in  which 
the  vessel  has  engaged  in  fishing  within 
the  Exclusive  Economic  Zone,  if  the 
owner  of  the  fishing  vessel,  or  the 
representative  or  agent  of  the  owner, 
knowingly  falsifies  appUcable 


information  or  knowingly  conceals  a 
material  fact  during  the  application 
process  for  or  application  process  to 
renew  a  fishery  endorsement  of  the 
vessel. 

12.  Revise  §  67.233(b)  to  read  as 
follows: 

§67.233     Restrictions  on  recording 
mortgages,  preferred  mortgages,  and 
related  instruments. 

***** 

(b)  A  mortgage  of  a  vessel  100  feet  or 
greater  in  length  applying  for  a  fishery 
endorsement  is  eligible  for  filing  and 
recording  as  a  preferred  mortgage  only 
if  it  meets  the  requirements  of  this  part 
and  the  requirements  of  46  CFR  356.19. 
***** 

13.  Add  subpart  V  to  read  as  follows: 

Subpart  V — Exemption  From  Rshery 

Endorsement  Requirements  Due  to  Conflict 

With  International  Agreements 

Sec. 

67.350    Conflicts  with  international 

agreements. 
67.352     Applicability. 

Subpart  V— Exception  From  Fishery 
Endorsement  Requirements  Due  to 
Conflict  With  international  Agreements 

§67.350    Conflicts  with  international 
agreements. 

(a)  If  you  are  an  owner  or  mortgagee 
of  a  fishing  vessel  less  than  100  feet  in 
length  and  believe  that  there  is  a 
conflict  between  46  CFR  part  67  and  any 
international  treaty  or  agreement  to 
which  the  United  States  is  a  party  on 
October  1,  2001,  and  to  which  the 
United  States  is  ciurently  a  party,  you 
may  petition  the  National  Vessel 
Documentation  Center  (NVDC)  for  a 
ruling  that  all  or  sections  of  part  67  do 
not  apply  to  you  with  respect  to  a 
particular  vessel,  provided  that  you  had 
an  ownership  interest  in  the  vessel  or  a 
mortgage  on  the  vessel  on  October  1 , 
2001.  You  may  file  your  petition  with 
the  NVDC  before  October  1,  2001,  with 
respect  to  international  treaties  or 
agreements  in  effect  at  the  time  of  yoiu- 
petition  which  are  not  scheduled  to 
expire  before  October  1,  2001. 

(b)  If  you  are  filing  a  petition  for 
exemption  with  the  NVDC  for  reasons 
stated  in  paragraph  (a)  of  this  section, 
your  petition  must  include: 

(1)  Evidence  of  the  ownership 
structure  of  the  vessel  petitioning  for  an 
exemption  as  of  October  1,  2001,  and 
any  subsequent  changes  to  the 
ownership  structure  of  the  vessel; 

(i)  If  you  are  filing  youi  petition 
before  October  1,  2001,  you  may 
substitute  evidence  of  the  ownership 
structtu-e  as  it  exists  on  the  date  you  file 
yom-  petition; 


(2)  A  copy  of  the  provisions  of  the 
international  agreement  or  treaty  that 
you  believe  is  in  conflict  vdth  this  part; 

(3)  A  detailed  description  of  how  the 
provisions  of  the  international 
agreement  or  treaty  conflict  with  this 
part; 

(4)  For  all  petitions  filed  before 
October  1.  2001,  a  certification  that  the 
owner  intends  to  transfer  no  ownership 
interest  in  the  vessel  to  a  non-U.S. 
citizen  for  the  following  year. 

(5)  For  all  petitions  filed  after  October 
1,  2001,  a  certification  that  no 
ownership  interest  was  transferred  to  a 
non-U.S.  citizen  after  September  30, 
2001. 

(c)  You  must  file  a  separate  petition 
for  each  vessel  requiring  an  exemption 
unless  the  NVDC  authorizes 
consolidated  filing.  Petitions  should 
include  two  copies  of  all  required 
materials  and  should  be  sent  to  the 
following  address:  National  Vessel 
Documentation  Center,  792  TJ  Jackson 
Drive,  Falling  Water,  West  Virginia, 
25419. 

(d)  Upon  receipt  of  a  complete 
petition,  the  NVDC  will  review  the 
petition  to  determine  whether  the 
effective  international  treaty  or 
agreement  and  the  requirements  of  this 
part  are  in  conflict.  If  the  NVDC 
determines  that  this  part  conflicts  with 
the  effective  international  treaty  or 
agreement,  then  the  NVDC  will  inform 
you  of  the  guidelines  and  requirements 
you  must  meet  and  maintain  to  qualify 
for  a  fisheries  endorsement. 

(e)  If  the  vessel  is  determined  through 
the  petition  process  to  be  exempt  from 
all  or  sections  of  the  requirements  of 
this  part,  then  you  must  annually,  from 
the  date  of  exemption,  submit  the 
following  evidence  of  its  ownership 
structure  to  the  NVDC: 

(1)  The  vessel's  current  owmership 
structtu-e; 

(2)  The  identity  of  all  non-citizen 
owners  and  the  percentages  of  their 
ownership  interest  in  the  vessel; 

(3)  Any  changes  in  the  ownership 
structiue  that  have  occurred  since  you 
last  submitted  evidence  of  the  vessel's 
ownership  structure  to  the  NVDC;  and 

(4)  A  statement  ensuring  that  no 
interest  in  the  vessel  was  transferred  to 
a  non-citizen  during  the  previous  year. 

§67.352    Applicability. 

The  exemption  in  this  subpart  shall 
not  be  available  to: 

(a)  Owners  and  mortgagees  of  a 
fishing  vessel  less  than  100  feet  in 
length  who  acquired  an  interest  in  the 
vessel  after  October  1,  2001;  or 

fb)  Owners  of  a  fishing  vessel  less 
than  100  feet  in  length,  if  any  ownership 
interest  in  that  vessel  is  transferred  to  or 


otherwise  acquired  by  a  non-U.S.  citizen 
after  October  1,2001. 

Dated:  November  22.  2000. 
Joseph ).  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety  and  Environmental  Protection. 

[FR  Doc.  00-31094  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  000119014-0137-02;  I.D. 
113000E] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fishery; 
Commercial  Quota  Harvested  for 
Virginia 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

SUIWMARY:  NMFS  announces  that  the 
summer  floimder  commercial  quota 
available  to  the  State  of  Virginia  has 
been  harvested.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  summer  floimder  fishery  may  not 
land  summer  flounder  in  Virginia  for 
the  remainder  of  calendar  year  2000, 
unless  additional  quota  becomes 
available  through  a  transfer.  Regulations 
governing  the  summer  flounder  fishery 
require  publication  of  this  notification 
to  advise  the  State  of  Virginia  that  the 
quota  has  been  harvested  and  to  advise 
vessel  permit  holders  and  dealer  permit 
holders  that  no  commercial  quota  is 
available  for  landing  summer  floimder 
in  Virginia. 

DATES:  Effective  0001  hours,  December 
7,  2000,  through  2400  hours,  December 
31.2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  PoUcy  Analyst,  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  on  a  percentage  basis 
among  the  coastal  states  ft-om  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  2000  calendar 
year  was  set  equal  to  11,109,214  lb 


(5,039,055  kg)(65  FR  33486,  May  24, 
2000).  The  percent  allocated  to  vessels 
landing  summer  flounder  in  Virginia  is 
21.31676  percent,  or  2,368,546  lb 
{1,074,354  kg). 

Section  648.100(e)(4)  stipulates  that 
any  overages  of  commercial  quota 
landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  the  calendar  year 
1999,  a  total  of  2,130,553  lb  (966.403  kg) 
were  landed  in  Virginia,  creating  a  9,857 
lb  (4,471  kg)  overage  that  was  deducted 
from  the  amount  allocated  for  landings 
in  the  State  during  2000  (65  FR  33486, 
May  24,  2000).  The  resulting  2000  quota 
for  Virgmia  is  2,358,689  lb  (1,069,883 
kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  a  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  that  state.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  State  of  Virginia 
has  attained  its  quota  for  2000. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  conunercial  quota 
available.  Therefore,  effective  0001 
hours,  December  7,  2000,  further 
landings  of  sununer  flounder  in  Virginia 
by  vessels  holding  summer  flounder 
commercial  Federal  fisheries  permits 
are  prohibited  for  the  remainder  of  the 
2000  calendar  year,  unless  additional 
quota  becomes  available  through  a 
transfer  and  is  announced  in  the 
Federal  Register.  Effective  0001  hours, 
December  7,  2000,  federally  permitted 
dealOTS  are  also  advised  that  they  may 
not  purchase  summer  flounder  fi-om 
federally  permitted  vessels  that  land  in 
Virginia  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available  through  a  transfer. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O. 12866. 
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Authority:  16  U.S.C.  1801  et  seq. 

Bruce  C.  Morehead 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-31233  Filed  12-06-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  000119014-0137-02;  I.D. 
1130000] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fishery; 
Commercial  Quota  Harvested  for  New 
York 

agency:  National  Marine  Fisheries 
Service  (NNIFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Commercial  quota  harvest. 

SUMMARY:  NMFS  announces  that  the 
summer  flounder  commercial  quota 
available  to  the  State  of  New  York  has 
been  harvested.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  summer  flounder  fishery  may  not 
land  summer  flounder  in  New  York  for 
the  remainder  of  calendar  year  2000, 
unless  additional  quota  becomes 
available  through  a  transfer.  Regulations 
governing  the  siunmer  floimder  fishery 
require  pubUcation  of  this  notification 
to  advise  the  State  of  New  York  that  the 
quota  has  been  harvested  and  to  advise 
vessel  permit  holders  and  dealer  permit 
holders  that  no  commercial  quota  is 
available  for  landing  siunmer  flounder 
in  New  York. 

DATES:  Effective  0001  hours,  December 
16,  2000,  through  2400  hoiu^,  December 
31, 2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Pohcy  Analyst,  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  summer 
floimder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  on  a  percentage  basis 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  2000  calendar 
year  was  set  equal  to  11,109,214  lb 
(5,039,055  kg}(65  FR  33486,  May  24, 
2000].  The  percent  allocated  to  vessels 


landing  siunmer  flounder  in  New  York 
is  7.64699  percent,  or  849.672  lb 
(385,405  kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  a  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  siunmer  flounder 
in  that  state.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  State  of  New  York 
has  attained  its  quota  for  2000. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  conunercial  quota 
available.  Therefore,  effective  0001 
hours,  December  16,  2000,  further 
landings  of  summer  flounder  in  New 
York  by  vessels  holding  summer 
flounder  commercial  Federal  fisheries 
permits  are  prohibited  for  the  remainder 
of  the  2000  calendar  year,  unless 
additional  quota  becomes  available 
through  a  transfer  and  is  announced  in 
the  Federal  Register.  Effective  0001 
hours,  December  16,  2000,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  summer  flounder 
from  federally  permitted  vessels  that 
land  in  New  York  for  the  remainder  of 
the  calendar  year,  or  until  additional 
quota  becomes  available  through  a 
transfer. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-31234  Filed  12-06-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  991207325-0063-02;  I.D. 
112700C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  A  Cost  Recovery 
Program  for  the  Individual  Fishing 
Quota  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  standard  prices 
and  fee  percentage  for  North  Pacific 
halibut  and  sablefish  Individual  Fishing 
Quota  (IFQ)  cost  recovery  program. 

summary:  The  National  Marine 
Fisheries  Service  publishes  IFQ 
standard  prices  and  notification  of 
adjustment  of  the  IFQ  fee  percentage  for 
the  IFQ  Cost  Recovery  Program  in  the 
halibut  and  sablefish  fisheries  of  the 
North  Pacific.  This  action  is  intended  to 
provide  holders  of  halibut  and  sablefish 
IFQs  with  information  to  calculate  the 
pajmients  required  for  IFQ  cost  recovery 
fees  due  by  January  31,  2001. 
DATES:  The  IFQ  cost  recovery  fees  for 
calendar  year  2000  are  due  on  or  before 
January  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristie  Balovich,  Fee  Coordinator,  907- 
586-7344. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS,  Alaska  Region,  administers 
the  halibut  and  sablefish  IFQ  programs 
in  the  North  Pacific.  The  IFQ  Programs 
are  limited  access  systems  authorized  by 
section  303(b)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Northern  Pacific  Halibut  Act  of  1982. 
Fishing  under  the  IFQ  Programs  began 
in  March  1995.  Regulations 
implementing  the  IFQ  Program  are  set 
forth  at  50  CFR  part  679. 

In  1996,  the  Magnuson-Stevens  Act, 
section  304(d)(2)(A),  was  amended 
(Pub.L.  104-297)  to  require  the  Secretary 
of  Commerce  to  "collect  a  fee  to  recover 
the  actual  costs  directly  related  to  the 
management  and  enforcement  of  smy  . . 
.  individual  fishing  quota  program." 
Section  304(d)(2)(B)  of  the  Magnuson- 
Stevens  Act  specifies  an  upper  limit  on 
these  fees,  when  the  fees  must  be 
collected,  and  where  the  fees  must  be 
deposited.  Section  303(d)(4)  of  the 
Magnuson-Stevens  Act  allows  NMFS  to 


reserve  up  to  25  percent  of  the  fees 
collected  for  use  in  an  IFQ  loan  program 
to  aid  in  financing  the  purchase  of  IFQ 
or  of  quota  shcue  (QS)  by  entry-level  and 
small-vessel  fishermen. 

NMFS  published,  on  December  27, 
1999  (64  FR  72302),  a  proposed  rule  to 
implement  the  IFQ  Cost  Recovery 
Program  and  published  the  final  rule  on 
March  20,  2000  (65  FR  14919).  The  final 
regulations  implementing  the  IFQ  Cost 
Recovery  Program  are  set  forth  at  50 
CFR  679.45. 

Under  the  regulations,  an  IFQ  permit 
holder  incurs  a  cost  recovery  fee 
liability  for  every  pound  of  IFQ  halibut 
and  IFQ  sablefish  that  is  landed  on  his 
or  her  IFQ  permit(s).  The  IFQ  permit 
holder  is  responsible  for  self-collecting 
the  fee  liability  for  all  IFQ  halibut  and 
IFQ  sablefish  landings  on  his  or  her 
permit(s).  The  IFQ  permit  holder  is  also 
responsible  for  submitting  a  fee  liability 
payment  to  NMFS  on  or  before  the  due 
date  of  January  31  following  the  year  in 
which  the  IFQ  landings  were  made.  The 
dollar  amount  of  the  fee  due  is 
determined  by  multiplying  the  annual 
IFQ  fee  percentage  (3  percent  or  less)  by 
the  ex-vessel  value  of  each  IFQ  landing 
made  on  a  permit  and  summing  the 
totals  of  each  permit  (if  more  than  one). 

Fee  Percentage 

Three  percent  of  the  ex-vessel  value  of 
IFQ  halibut  and  IFQ  sablefish  harvested 


is  the  maximum  fee  amount  allowed  by 
section  304(d)(2)(B)  of  the  Magnuson- " 
Stevens  Act.  Regulations  at  §  679.45(d) 
allow  the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator)  to 
reduce  the  fee  percentage  if  actual 
management  and  enforcement  costs 
could  be  recovered  through  a  lesser 
percentage.  In  this  event,  the  Regional 
Administrator  will  publish  a 
notification  of  any  adjustment  of  the 
IFQ  fee  percentage  in  the  Federal 
Register  pursuant  to  §  679.45(d)(4). 

For  2000,  the  Regional  Administrator 
has  determined  that  a  fee  of  1.8  percent 
(0.018)  is  necessary  to  recover  the  actual 
management  and  enforcement  costs. 
Therefore,  the  Regional  Administrator  is 
adjusting  the  cost  recovery  fee 
applicable  to  years  2000  IFQ  landings 
from  3  percent  (0.03)  to  1.8  percent 
(0.018). 

Standard  Prices 

The  fee  liability  is  based  on  the  sum 
of  all  payments  of  monetary  worth  made 
to  fishermen  for  the  sale  of  the  fish.  This 
includes  any  retro-payments  (e.g., 
bonuses,  delayed  partial  payments, 
post-season  payments)  made  to  the  IFQ 
permit  holder  for  previously  landed  IFQ 
halibut  or  sablefish). 

For  purposes  of  calculating  IFQ  cost 
recovery  fees,  NMFS  distinguishes 
between  two  types  of  ex-vessel  value, 
"actual  ex-vessel  value"  and  "standard 


ex-vessel  value."  "Actual  ex-vessel 
value"  is  the  amount  of  money  an  IFQ 
permit  holder  received  as  payment  for 
his  or  her  IFQ  fish  sold.  "Standard  ex- 
vessel  value"  is  the  default  value  on 
which  to  base  fee  liability  calculations. 
However,  IFQ  permit  holders  have  the 
option  of  using  "actual  ex-vessel  value" 
if  they  can  satisfactorily  document  those 
values. 

Regulations  at  §  679.45(c)(2)(i)  require 
the  Regional  Administrator  to  publish 
IFQ  standard  prices  during  the  last 
quarter  of  each  calendar  year.  These 
standard  prices  are  used,  along  with 
estimates  of  IFQ  halibut  and  sablefish 
landings,  to  calculate  standard  values. 
The  standard  prices  are  described  in 
U.S.  dollars,  per  IFQ  equivalent  pound, 
for  IFQ  halibut  and  IFQ  sablefish 
landings  made  during  the  year.  IFQ 
equivalent  pound(s)  means  the  weight 
amount,  recorded  in  pounds,  for  an  IFQ 
landing  and  calculated  as  round  weight 
for  sablefish  and  as  headed  and  gutted 
("net")  weight  for  halibut.  NMFS 
calculates  the  standard  prices  to  reflect, 
as  closely  as  possible,  by  month  and 
port  or  port -group,  the  variations  in  the 
actual  ex-vessel  values  of  IFQ  halibut 
and  IFQ  sablefish  landings.  The 
standard  prices  for  IFQ  halibut  and  IFQ 
sablefish  are  Usted  in  the  following 
table.  Data  from  ports  are  combined  as 
necessary  to  protect  confidentiality  of 
data  submissions. 


REGISTERED  BUYER  STANDARD  EX-VESSEL  PRICES  BY  LANDING  LOCATION  FOR  2000  IFQ  SEASON 


CORDOVA 


DUTCH  HARBOR 


HOMER 


Period  ending 


March  31    

April  30  

May  31  

June  30 

July  31  

August  31   

September  30 
October  31  .... 
November  30 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31   

September  30 
October  31  .... 
November  30 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31   

September  30 

October  31  

November  30 


Halibut  standard 
ex-vessel  price 


$2.50 
$2.52 
$2.24 
$2.47 
$2.50 


Sablefish 
standard  ex- 
vessel  price 


$2.63 


$2.32 

$2.79 

$2.18 

$2.87 

$2.25 

• 

$2.26 

$2.11 

$2.27 

• 

$2.27 

• 

$2.27 

• 

$2.86 

• 

$2.61 

$2.45 

$2.62 

$2.31 

$2.53 

• 

$2.65 

$2.08 

$2.59 

• 

$2.61 

$2.20 

$2.61 

$2.20 

$2.61 

$2.20 
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REGISTERED  BUYER  STANDARD  EX-VESSEL  PRICES  BY  LANDING  LOCATION  FOR  2000  IRQ  SEASON— 

Continued 


Landing  location 

P 

KODIAK  

March  31 

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 

October  31  

November  30 

PETERSBURG  

March  31 

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 

October  31  

November  30 

SEWARD  

March  31   

April  30  

May  31  

June  30 

SITKA 


^BERING  SEA 


2CENTRAL  GULF 


3S0UTHEAST 


Period  ending 


July  31 

August  31   

September  30 

October  31  

November  30  . 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 

October  31  

November  30  . 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31   

September  30 

October  31  

November  30  . 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31   

September  30  , 

October  31  

November  30  .. 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30  . 

October  31  

November  30  .. 


Halibut  standard 
ex-vessel  price 


$2.86 
$2.48 
$2.51 
$2.33 
$2.36 
$2.46 
$2.49 
$2.49 
$2.49 
$2.80 
$2.52 
$2.58 
$2.41 
$2.51 
$2.56 
$2.60 
$2.60 
$2.60 
$2.95 
$2.49 
$2.51 
$2.41 
$2.48 
$2.55 
$2.52 
$2.52 
$2.52 

* 

$2.50 
$2.55 
$2.55 
$2.58 


Sablefish 
standard  ex- 
vessel  price 


$2.06 
$2.17 


$2.40 
$2.40 
$2.40 


$2.23 


$2.40 
$2.49 
$2.36 
$2.22 
$2.26 


$2.39 

$2.35 

$2.21 

$2.26 

$2.16 

$2.26 

$2.20 

$2.01 

$2.22 

$2.03 

$2.22 

$2.10 

$2.22 

$2.10 

$2.22 

$2.10 

$2.89 

$2.50 

$2.53 

$2.48 

$2.51 

$2.35 

$2.41 

$2.26 

$2.51 

$2.09 

$2.49 

$2.25 

$2.52 

$2.39 

$2.52 

$2.39 

$2.52 

$2.39 

$2.83 

$3.09 

$2.56 

$2.62 

$2.60 

$2.43 

$2.51 

$2.23 

$2.50 

$2.21 

$2.61 

$2.34 

$2.63 

$2.40 

$2.63 

$2.40 

$2.63 

$2.40 

REGISTERED  BUYtR  STANDARD  EX-VESSEL  PRICES  BY  LANDING  LOCATION  FOR  2000  IFQ  SEASON— 

Continued 


Landing  location 


"ALL-ALASKA 


5ALL 


Period  ending 


March  31    

April  30  

May  31  

June  30 

July  31  

August  31   

September  30 

Octotjer  31  

November  30  . 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31   

September  30 

October  31  

November  30  . 


T 


Halibut  standard 
ex-vessel  pnce 


Sablefish 
standard  ex- 
vessel  price 


$2.86 
$2.54 
$2.50 
$2.38 
$2.38 
$2.41 
$2.48 
$2.48 
$2.48 
$2.86 
$2.54 
$2  50 
$2.38 
$2.38 
$2.41 
$2.48 
$2.48 
$2.48 


$2  76 
$2.56 
$2.37 
$2.25 
$2.11 
$2.25 
$2.35 
$2.35 
$2.35 
$2.76 
$2.56 
$2.37 
$2.25 
$2.11 
$2.25 
$2.35 
$2.35 
$2.35 


'Landing  locations  Within  Port  Group  -  Bering  Sea:  Adak,  Akutan,  Akutan  Bay,  Atka,  Bristol  Bay,  Chefomak,  Dillingham,  Ca^rtains  Bay,  Dgtch 
Harbor,  Egegik,  Ikatan  Bay,  Hooper  Bay,  King  Cove,  King  Salmon,  Kipnuk,  Mekoryuk,  Naknek,  Nome,  Quinhagak,  Savoonga,  St.  George,  St. 
Lawrence,  St.  Paul,  Togiak,  Toksook  Bay,  Tununak,  Beaver  Inlet,  Ugadaga  Bay,  Unalaska. 

^Landing  Locations  Within  Port  Group  -  Central  Gulf  of  Alaska:  Anchor  Point,  Anchorage,  Chignik,  Cordova,  Eagle  River,  False  Pass,  West  An- 
chor Cove,  Girdwood,  Chinitna  Bay,  Halibut  Cove,  Homer,  Kasilof,  Kenal,  Kenai  River,  Alitak,  Kodiak,  Port  Bailey,  Nikiski,  Ninitehik,  Old  Hartxx, 
Palmer,  Sand  Point,  Seldovia,  Resurrection  Bay,  Seward,  Valdez. 

^Landing  Locations  Within  Port  Group  -  Southeast  Alaska:  Angoon,  Baranof  Warm  Springs,  Craig,  Edna  Bay,  Elfin  Cove.  Excursion  Inlet,  Gus- 
tavus,  Haines,  Hollis,  Hoonah,  Hyder,  Auke  Bay,  Douglas,  Tee  Harbor,  Juneau,  Kake,  Ketchikan,  Klawock,  Metlakatia,  Pelican,  Petersburg,  Por- 
tage Bay,  Port  Alexander,  Port  Graham,  Port  Protection,  Point  Baker,  Sitka,  Skagway,  Tenakee  Springs,  Thome  Bay,  Wrangell,  Yakutat.  ^ 

"Landing  Locations  Within  Port  Group  -  All  Alaska:  All  landing  locations  included  in  1 ,  2,  and  3. 

^Landing  Locations  Within  Port  Group  -  All  Alaska:  All  landing  locations  included  in  1,  2,  and  3.  Other  Califomia.  For  Oregon:  Astoria,  Aurora, 
Lincoln  City,  Newport.  Warrenton,  Other  Oregon.  For  Washington:  Anacortes,  Bellevue,  Bellingham,  Nagai  Island.  Edmonds,  Everett.  Granite 
Falls,  llwaco,  La  Conner,  Port  Angeles,  Port  Orchard,  Port  Townsend,  Ranier,  Fox  Island,  Mercer  Island,  Seattle,  Stanwood,  Other  Washington. 
For  Canada:  Port  Hardy,  Port  Edward,  Prince  Rupert,  Vancouver,  Haines  Junction,  Other  Canada. 

'Data  not  available  or  not  presented  td  protect  confidentiality  of  data  submissions. 

This  action  is  required  by  §  679.45 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  30,  2000. 
Clarence  Pautzke, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc.  00-31032  Filed  12-06-00;  8:45  am] 
BILUNG  CODE:  3510-22-S 


76582 


Federal  Register /Vol.  65,  No.  236 /Thursday,  December  7,  2000 /Proposed  Rules 


76583 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  00-037-2] 
RIN0579-AB15 

Citrus  Canlcer;  Payments  for  Recovery 
of  Lost  Production  Income 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
our  citrus  canker  regulations  to  establish 
provisions  under  which  eligible  owners 
of  commercial  citrus  groves  could, 
subject  to  the  availability  of 
appropriated  funds,  receive  payments  to 
recover  production  income  lost  as  a 
result  of  the  removal  of  commercial 
citrus  trees  to  control  citrus  canker. 
These  proposed  lost  production 
payments,  which  would  serve  to 
complement  our  October  16.  2000. 
interim  rule  that  provides  for  the 
payment  of  tree  replacement  funds  to 
eligible  owners  of  commercial  citrus 
groves,  would  help  to  reduce  the 
economic  effects  of  the  citrus  canker 
quarantine  on  affected  commercial 
citrus  growers. 

DATES:  We  invite  you  to  comment  on 
this  docket.  For  comments  on  all 
portions  of  this  proposed  rule  except  the 
rule's  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act, 
consideration  will  be  given  only  to 
comments  received  on  or  before  January 
8,  2001.  For  comments  on  the 
Paperwork  Reduction  Act  requirements 
of  this  proposed  rule,  consideration  will 
be  given  only  to  comments  received  on 
or  before  February  5,  2001. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  00-037-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03.  4700  River 
Road  Unit  118.  Riverdale.  MB  20737- 


1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-037-2. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Program  Support  Staff,  PPQ,  APHIS, 
4700  River  Road  Unit  134,  Riverdale. 
MD  20737-1236;  (301)  734-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Citrus  canker  is  a  plant  disease  that 
affects  plants  and  plant  parts,  including 
fresh  fruit,  of  citrus  and  citrus  relatives 
(Family  Rutaceae).  Citrus  canker  can 
cause  defoliation  and  other  serious 
damage  to  the  leaves  and  twigs  of 
susceptible  plants.  It  can  also  cause 
lesions  on  the  fruit  of  infected  plants 
that  render  the  fruit  unmarketable,  and 
can  cause  infected  fruit  to  drop  from  the 
trees  before  reaching  maturity.  The 
aggressive  A  (Asiatic)  strain  of  citrus 
canker  can  infect  susceptible  plants 
rapidly  and  lead  to  extensive  economic 
losses  in  commercial  citrus-producing 
areas. 

The  regulations  to  prevent  the 
interstate  spread  of  citrus  canker  are 
contained  in  7  CFR  301.75-1  through 
301.75-15  (referred  to  below  as  the 
regulations).  The  regulations  restrict  the 
interstate  movement  of  regulated 
articles  from  and  through  areas 
quarantined  because  of  citrus  canker 
and  provide  conditions  under  which 
regulated  fruit  may  be  moved  into, 
through,  and  from  quarantined  areas  for 
packing.  The  regulations  currently  list 
parts  of  Broward,  Collier,  Dade,  Hendry, 
Hillsborough,  and  Manatee  Counties, 
FL,  as  quarantined  areas  for  citrus 
canker. 
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On  October  16,  2000,  we  published  in 
the  Federal  Register  (65  FR  61077- 
61080,  Docket  No.  00-037-1)  an  interim 
rule  that  amended  the  regulations  by 
adding  a  new  section  (§  301.75-15)  to 
provide  for  the  payment  of  tree 
replacement  funds  to  eligible  owners  of 
commercial  citrus  groves  who  have  had 
citrus  trees  destroyed  because  of  citrus  . 
canker.  In  that  interim  rule,  we  noted 
that  we  anticipated  that  additional 
funds  would  be  made  available  to  allow 
us  to  provide  payments  to  the  owners  of 
commercial  citrus  groves  for  losses  in 
production  income  resulting  from  the 
destruction  of  trees  due  to  citrus  canker. 
In  this  document,  we  are  proposing  to 
amend  the  regulations  by  adding 
another  new  section,  §  301.75-16,  that 
would  address  the  payment  of  funds  to 
recover  income  from  production  that 
was  lost  as  the  result  of  the  removal  of 
commercial  citrus  trees  to  control  citrus 
canker.  That  proposed  new  section  is 
explained  in  detail  below. 

Definitions  (Section  301.75-1) 

We  are  proposing  to  amend  §  301.75- 
1,  "Definitions,"  by  adding  a  definition 
for  the  term  ACC  coverage,  which 
would  be  used  in  proposed  new 
§  301.75-16.  We  would  define  ACC 
coverage  as  "the  crop  insurance 
coverage  against  Asiatic  citrus  canker 
(ACC)  provided  under  the  Florida  Fruit 
Tree  Pilot  Crop  Insurance  Program 
authorized  by  the  Federal  Crop 
Insiu-ance  Corporation"  (FCIC).  This 
crop  insurance  pilot  covers  29  Florida 
counties,  including  the  6  counties  that 
ciurently  contain  citrus  canker 
quarantined  areas,  and  allows  growers 
to  insure  covered  citrus  tree  varieties 
against  both  standard  perils  (losses 
resulting  from  freezes,  wind,  and  excess 
moisture)  and  losses  due  to  citrus 
canker  (referred  to  by  FCIC  as  Asiatic 
citrus  canker  or  ACC).  Eligibility  for  the 
two  sets  of  perils  (standard  and  ACC)  is 
determined  separately;  thus,  an  insured 
grower  may  qualify  for  coverage  against 
the  standard  perils  but  not  against  ACC. 
While  growers  located  in  counties  that 
do  not  contain  quarantined  areas  qualify 
for  ACC  coverage  automatically,  growers 
located  in  coimties  that  do  contain 
quarantined  areas  are  required  to  obtain 
an  ACC  underwriting  certification, 
which  describes  the  status  of  citrus  trees 
with  respect  to  citrus  canker,  from 
APHIS  or  from  the  Florida  Department 
of  Food  and  Consumer  Services' 


Division  of  Plant  Industry  (DPI).  If  a 
grower's  trees  are  certified  by  APHIS  or 
DPI  as  being  infected  with  or  exposed  to 
citrus  canker,  the  trees  are  not  eligible 
for  ACC  coverage  imder  the  crop 
insurance  pilot. 

Payments  for  the  Recovery  of  Lost 
Production  Income  (Proposed  Section 
301.75-16)    . 

The  introductory  text  of  proposed 
§  301.75-16  would  provide  that  our 
ability  to  make  payments  to  commercial 
citrus  producers  to  recover  income  from 
production  that  was  lost  as  the  result  of 
the  removal  of  commercial  citrus  trees 
to  control  citrus  canker  is  contingent 
upon  the  availability  of  funds 
appropriated  for  that  piupose.  Because 
the  Secretary  of  Agriculture  has  not 
found  it  necessary  to  declare  an 
extraordinary  emergency  with  respect  to 
citrus  canker  in  Florida,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
does  not  have  the  authority  under  the 
Plant  Protection  Act  to  establish  a 
compensation  program  to  cover  losses 
associated  with  the  current  citrus  canker 
outbreak  in  that  State.  Therefore,  we 
may  provide  payments  for  the  recovery 
of  lost  production  income  only  if 
appropriated  funds  are  made  available 
for  that  piu-pose.  Such  funds  have  been 
made  available  in  section  203(e)  of  the 
Agricultural  Risk  Protection  Act  of  2000 
(Pub.  L.  106-224),  which  provides  that 
$25  million  shall  be  used  by  the 
Secretary  to  compensate  commercial 
growers  for  losses  due  to  Pierce's 
disease,  plum  pox,  and  citrus  canker.  In 
additional,  $58  million  were  made 
available  for  payments  to  commercial 
citrus  and  lime  producers  in  Florida  in 
the  Department's  fiscal  year  (FY)  2001' 
appropriation.  Specifically,  paragraphs 
(a)  through  (e)  of  section  810  of  the 
Agriculture,  Rviral  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2001 
(Pub.  L.  106-387)  state  the  following: 


(a)  The  Secretary  of  Agriculture  shall  pay 
Florida  commercial  citrus  and  lime  growers 
$26  for  each  commercial  citrus  or  lime  tree 
removed  to  control  citrus  canker  in  order  to 
allow  for  tree  replacement  and  associated 
business  costs.  Payments  under  this 
subsection  shall  be  capped  in  accordance 
with  the  following  trees  per  acre  limitations: 

(1)  In  the  case  of  grapeft^it,  104  trees  per 
acre; 

(2)  In  the  case  of  valencias,  123  trees  per 
acre; 

(3)  In  the  case  of  navels,  118  trees  per  acre; 

(4)  In  the  case  of  tangelos,  114  trees  per 
acre; 

(5)  In  the  case  of  limes,  154  trees  per  acre; 
and 

(6)  in  the  case  of  other  or  mixed  citrus,  104 
trees  per  acre. 

(b)  The  Secretary  of  Agriculture  shall 
compensate  Florida  commercial  citrus  and 
lime  growers  for  lost  production,  as 
determined  by  the  Secretary  of  Agriculture, 
with  respect  to  trees  removed  to  control 
citrus  caiiker. 

(c)  To  receive  assistance  under  this  section, 
a  tree  referred  to  in  subsection  (a)  or  (b)  must 
have  been  removed  after  January  1,  1986,  and 
before  September  30,  2001. 

(d)  In  the  case  of  a  removed  tree  that  was 
covered  by  a  crop  insurance  tree  policy, 
compensation  for  lost  production  under 
subsection  (b)  with  respect  to  such  a  tree 
shall  be  reduced  by  the  indemnity  received 
with  respect  to  such  a  tree.  In  the  case  of  a 
removed  tree  that  was  not  covered  by  a  crop 
insurance  tree  policy,  although  such 
insurance  was  available  for  the  tree, 
compensation  for  lost  production  under 
subsection  (b)  with  respect  to  such  a  tree 
shall  be  reduced  by  5  percent. 

(e)  The  Secretary  of  Agriculture  shall  use 
$58,000,000  of  the  funds  of  the  Commodity 
Credit  Corporation  to  carry  out  this  section, 
to  remain  available  until  expended. 

Eligibility 

Under  paragraph  (a)  of  proposed 
§  301.75-16.  the  owner  of  a  commercial 
citrus  grove  would  be  eUgible  to  receive 
payments  to  recover  net  income  from 
production  that  was  lost  as  the  result  of 
the  removal  of  commercial  citrus  trees 
to  control  citrus  canker  if  the  trees  were 
removed  piusuant  to  a  public  order 
between  1986  and  1990  or  on  or  after 


September  28, 1995.  Although  the 
current  citrus  canker  infestation  was 
detected  in  Florida  on  September  28, 
1995,  the  State  of  Florida  has  identified 
five  commercial  citrus  groves  in 
Manatee  and  Highlands  Coxmties  that 
were  destroyed  to  control  citrus  canker 
during  a  limited  outbreak  of  the  disease 
that  occurred  between  1986  and  1990. 
The  proposed  eligibility  period  would 
ensure  that  lost  production  payments 
could  be  made  to  those  growers  affected 
during  that  limited  outbreak  in  Manatee 
and  Highlands  Counties  as  well  as  those 
growers  affected  during  the  current 
outbreak. 

Per-Acre  Payments 

Proposed  §  310.75-16(b)(l)  would 
provide  the  per-acre  amounts  that 
would  be  paid  to  the  owners  of  eligible 
commercial  citrus  groves.  The  amoimt 
that  would  be  paid  per  acre  of  destroyed 
commercial  citrus  groves  would  vary, 
depending  on  the  type  of  citrus  trees 
that  constituted  a  particular  grove. 

The  per-acre  payments  that  we  are 
proposing  in  this  docimient  are  based 
on  die  estimated  per-acre  loss  in  value 
of  the  destroyed  groves.  This  loss  in 
value  is  the  difference  between  the  net 
present  value  (NPV)  of  the  original 
(destroyed)  grove  before  it  was  infected 
with  or  exposed  to  citrus  canker  minus 
the  NPV  of  the  replanted  grove  for  its 
entire  productive  life.'  To  calculate  the 
NPV  of  a  grove  (both  original  and 
replanted  groves),  we  used  discoiuited 
cash  flow  analysis,  which  takes  into 
account  the  quantity,  variability,  and 
duration  of  the  forecasted  income 
stream  over  a  specified  income 
projection  period.  Each  year's  net 
income  is  discounted  back  to  a  present 
worth  figure  at  the  appropriate,  market- 
derived  discount  rate.  The  valuation 
model  can  be  expressed  in  the  following 
equation  form,  where  Y  =  net  income, 
r  =  discount  rate,  and  n  =  number  of 
years  in  the  discount  period: 


NPV  = 


_      Y,        ^       Y;        ,       Yj 
(1  +  r)'  '^(H-r)^  "^(l  +  r)' 


+ ...  + 


(1  +  r)" 


To  calculate  NPV  using  the  above 
equation,  we  had  to  determine  net 
income,  the  discount  rate,  and  the 
number  of  years  in  the  discount  period. 
Each  of  these  inputs  is  discussed  below. 
A  more  detailed  analysis  may  be 


obtained  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Net  income.  To  determine  the  per- 
acre  net  income  for  each  variety  of  fruit, 
we  multiplied  the  yield  (number  of 
boxes)  per  tree  by  Uie  price  per  box, 
then  subtracted  the  production  cost  per 


'  The  expected  productive  life  of  a  lime  grove  is 
25  years;  for  other  varieties  of  citrus,  the  expected 
productive  life  of  a  grove  is  36  years.  The  age  of 
the  trees  destroyed  to  date  has  been  mixed,  even 


within  individual  groves;  based  on  available 
Information,  we  have  determined  that  the  average 
(mean)  age  of  the  trees  that  have  been  destroyed 
was  14  years  for  grapefruit,  12  years  for  tangelos. 


tree  to  arrive  at  the  cash  flow  per  tree; 
the  cash  flow  per  tree  was  then 
multiplied  by  the  number  of  trees  per 
acre  to  determine  per-acre  net  income. 
The  values  used  for  the  variables  in  our 
calculations,  which  are  based  on 
information  obtained  &t)m  the  Florida 

Valencia  oranges,  and  navel  oranges,  and  4  years  for 
limes. 
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Agricultural  Statistics  Service  and  the        and  Agricultural  Services,  are  as 
University  of  Florida's  Institute  of  Food      follows: 

Grapefruit* 


Yield  (88-lb.  boxes  per  tree) 


Price  per  box 


Production  costs 


Trees  per  acre 


Years  1-2 
0.00 


Years  3-5 
1.95 


Years  6-8 
3.19 


Years  9-13 
4.20 


Years  14-19 
4.91 


Years  20-36 
5.28 


$3.58 


Yearl 
$10.16  per  tree 


Year  2 
$3.79  per  tree 


Years  3-36 
$1,852  per  box 


104 


r^^lllL^^LS*^***®^  ^®'  ^.l'"!®"'"  '^'®'  '^'^  category  was  referred  to  as  "Grapefruit,  fed  seedless."  It  is  referred  to  as  "Grapefruit"  in  this  pro- 
posed rule  to  conform  wrtfi  tfie  language  used  in  Sec.  810  of  Publicl^w  106-387.  vj-af«i.uii    iniMib  pro- 

Orange,  Valencia 


Yield  (88-lb.  boxes  per  tree) 


Price  per  box 


Production  costs 


Trees  per  acre 


Years  1-2 
0.00 


Years  3-5 
1.18 


Years  6-8 
2.09 


Years  9-13 
2.30 


Years  14-19 
3.64 


Years  20-36 
4.38 


$5.29 


Yearl 
$10.16  per  tree 


Year  2 
$3.79  per  tree 


Years  3-36 
$2,134  per  box 


123 


Orange,  Navel 


Yield  (88-lb.  boxes  per  tree)  

Years  1-2 
0.00 

Years  3-5 
1.23 

Years  6-8 
2.69 

Years  9-13 
3.56 

Years  14-19 
4.71 

Years  20-36 
5.67 

Price  per  box 

$4.14 

<•- 

Production  costs  

Yearl 
$10.16  per  tree 

Year  2 
$3.79  per  tree 

Years  3-36 
$1  853  per  box 

Trees  per  acre  

118 

arJ,*J"nT«{??o°^l  l?Ai^  '"!!".'"  "^I-  ^'^  ^^^  °*  oranges  was  referred  to  as  "Orange,  early/midseason/navel."  It  is  referred  to  as  "Or- 
ange, navel   in  this  proposed  rule  to  conform  with  the  language  used  in  Sec.  810  of  Public  Law  106-387. 

Tangelo 


Yield  (88-lb.  boxes  per  tree) 


Price  per  box 


Production  costs 


Trees  per  acre 


Years  1-2 
0.00 


Years  3-5 
0.87 


Years  6-8 
1.90 


Years  9-13 
2.51 


Years  14-19 
3.32 


Years  20-36 
4.00 


$3.88 


Year  1 
$10.16  per  tree 


Year  2 
$3.79  per  tree 


Years  3-36 
$1 .852  per  box 


114 


LIME 

Yield  (88-lb.  boxes  per  tree)  

Yearl 
0.16 

Year  2 
0.60 

Years 
1.07 

Year  4 
1.38 

Years 
1.83 

Year  6 
2.11 

Year  7 
2.48 

Yrs8-25 
2.61 

Price  per  box 

$9.11 

Production  costs 

Yearl 
$12  57  per  tree 

Year  2 
$7  79  per  tree 

Years  3-25 
$6.55  per  box 

Trees  per  acre 

154 

Discount  rate.  The  discount  rate  used  economists  in  Florida  and  citrus  as  replanting  would  not  be  expected  to 

m  the  equation  differed  for  original  industry  economists,  we  have  appUed  occur  until  the  production  area  is  free 

groves  and  replanted  groves.  Based  on  the  following  discount  rates  when  from  citrus  canker:  14  percent  for 

mformation  provided  by  extension  calculating  the  NPV  of  replanted  groves,  grapefruit;  14.5  percent  for  tangelos  and 
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Valencia  and  navel  oranges;  and  13.5 
percent  for  limes.  Based  on  the  discovmt 
rates  applied  to  production  in  areas  free 
from  citrus  canker,  we  estimated  that 
the  following  discoimt  rates  would  be 
appropriate  for  income  that  could  be 
earned  from  a  grove  in  an  area  where 
citrus  canker  is  present:  15  percent  for 
grapefruit;  15.5  percent  for  tangelos  and 
Valencia  and  navel  oranges;  and  14.5 
percent  for  limes.  These  higher  discoimt 
rates  reflect  the  increased  risk  that 
would  be  associated  with  citrus 
production  in  an  area  known  to  have 
citrus  canker. 

Number  of  years  in  discount  period. 
The  NPV  was  calculated  using  a  life 
cycle  approach. 

The  revenues  and  costs  were 
calculated  over  a  period  equal  to  the 
expected  productive  life  of  a  replanted 
grove,  which,  as  noted  previously,  is  25 


years  for  lime  groves  and  36  years  for 
other  varieties  of  citrus. 

Based  on  the  recommendations  of 
extension  economists  and  sources 
vkithin  the  citrus  industry,  payments  for 
the  recovery  of  lost  production  income 
would  be  made  on  a  per-acre  basis, 
rather  than  on  a  per- tree  basis,  because 
output  per  acre  is  approximately  the 
same,  regardless  of  the  number  of  trees 
per  acre.  Paying  on  a  per-tree  basis 
would  likely  result  in  underpayments  to 
growers  with  older  groves,  which 
normally  have  fewer,  but  larger  and 
more  productive,  trees,  and  in 
overpayments  to  growers  with  newer 
groves,  which  normally  have  more  trees 
that  are  smaller  and  produce  less  fruit 
per  tree  than  the  larger  trees.  The  trend 
in  the  industry  is  to  plant  more  trees  per 
acre;  smaller  trees  allow  for  easier 


harvesting,  making  it  easier  to  find 
workers  willing  to  do  this  type  of  work. 

Using  the  information  and 
methodology  set  forth  in  the  preceding 
paragraphs,  we  have  calculated  the  per- 
acre  NPV  for  each  variety  of  citrus 
considered  in  this  proposed  rule.  The 
NPV  includes  the  lost  production 
component  considered  in  this  proposed 
rule  as  well  as  the  tree  replacement 
component  addressed  in  our  October  16, 
2000,  interim  rule  that  established 
§  301.75-15,  "Funds  for  the  replacement 
of  commercial  citrus  trees."  Because  the 
regulations  in  §  301.75-15  already 
provide  for  tree  replacement  pajnnents, 
we  have  subtracted  those  tree 
replacement  payments  (i.e.,  $26  times 
the  nimiber  of  trees  per  acre)  from  the 
NPV  to  arrive  at  the  proposed  per-acre 
lost  production  payments  presented  in 
the  following  table: 


Citrus  variety 


Grapefruit  

Orange,  Valencia  

Orange,  navel  

Tangelo  

Lime  

Other  or  mixed  citrus* 


Trees 
per  acre* 


104 
123 
118 
114 
154 
104 


Per-tree 
payment* 


$26 
26 
26 
26 
26 
26 


Tree 

replacement 

payment 

(per  acre)* 


$2,704 
3,198 
3,068 
2,964 
4,004 
2,704 


Lost 

production 

payment 

(per  acre) 


$2,925 
5,729 
5,693 
1,666 
4,829 
2,925 


NPV 
(per  acre) 


$5,629 
8.927 
8,761 
4,630 
8,833 
5,629 


•Trees  per  acre,  pre-tree  payment,  and  tree  replacement  payment  per  acre  reflect  the  limrtations  established  in  Sec.  810(a)  of  Public  Law 
106-387. 

**  Records  provided  by  the  State  of  Florida  list  approximately  32  acres  of  "other,  unidentified"  citais  trees  as  having  been  destroyed  due  to  cit- 
rus canker  before  December  31,  1999.  Under  this  proposed  rule,  the  payment  for  those  'other,  unidentified"  citrus  trees  would  be  the  same  as 
that  for  grapefruit  Since  the  time  those  initial  records  were  provided  by  Florida,  we  have  t)een  able  to  determine  that  the  "other,  unidentified" 
category  of  citrus  groves  is  a  mix  of  trees  not  conveniently  categorized.  The  mix  of  trees  may  include  grapefruit,  oranges,  and  speaatty  crops. 
Based  on  the  tact  that  82  percent  of  the  acreage  destroyed  before  December  31,  1999,  consisted  of  grapefmit,  APHIS  used  grapefruit  production 
and  cost  data  to  estimate  the  value  of  the  "other,  unidentified"  groves. 


Payment  Adjustments 

Paragraph  (b)(2)  of  proposed  §  301.75- 
16  would  provide  for  adjustments  to  be 
made  to  the  per-acre  payments 
discussed  above  in  those  cases  where 
ACC  coverage  had  been  available  for  the 
destroyed  trees.  Specifically,  under 
proposed  §301. 75-16{b)(2)(i),  if  the 
owner  of  a  commercial  citrus  grove  had 
obtained  ACC  coverage  for  trees  in  his 
or  her  grovR  and  had  received  crop 
insurance  payments  foUowring  the 
destruction  of  the  insured  trees,  the 
payment  provided  for  imder  paragraph 
[b){l)  of  this  section  will  be  reduced  by 
the  total  amoimt  of  the  crop  insurance 
payments  received  by  the  commercial 
citrus  grove's  owner  for  the  insured 
trees.  This  proposed  adjustment  would 
enable  us  to  deduct  any  indemnity  for 
destroyed  trees  that  may  have  been 
received  by  a  grower  through  crop 
insurance,  thus  ensuring  that  the  grove 
owner  did  not  receive  two  payments  for 
the  Scune  destroyed  trees. 


If  the  owner  of  a  commercial  citrus 
grove  had  been  eligible  to  obtain  ACC 
coverage  for  the  trees  in  his  or  her  grove, 
but  that  owner  had  not  obtained  the 
available  coverage,  proposed  §  301.75- 
16fb)(2)(ii)  would  provide  that  the  per- 
acre  lost  production  payment  would  be 
reduced  by  5  percent,  as  required  by 
Sec.  810(d)  of  Public  Law  10&-387.  This 
would  respond  to  concerns  that  if 
APHIS  provided  full  lost  production 
payments  to  insurance-eligible 
commercial  growers  who  elected  not  to 
obtain  ACC  coverage  against  citrus 
canker  losses,  those  full  payments 
would  likely  undermine  the  intent  and 
effectiveness  of  the  Federal  crop 
insurance  program  by  making  it  appear 
that  crop  insurance  was  not  necessary. 

How  To  Apply 

Paragraph  (c)  of  proposed  §  301.75-16 
would  provide  information  on  how  to 
apply  for  lost  production  payments. 
This  paragraph  would  state  that  the 
form  necessary  to  apply  for  payments 
could  be  obtained  from  any  local  citrus 


canker  program  office  or  from  the  USDA 
Citrus  Canker  Eradication  Project  office 
in  Miami.  FL.  Completed  claim  forms 
would  have  to  be  sent  to  the  USDA 
Citrus  Canker  Eradication  Project  office 
in  Winter  Haven.  FL,  which  is  where 
the  DPI  records  necessary  to  validate 
claims  are  located.  This  paragraph 
would  also  state  that  an  applicant 
should,  when  submitting  a  completed 
application,  include  with  the  form  a 
copy  of  the  public  order  that  directed 
the  destruction  of  the  trees,  the  order's 
accompanying  inventory  that  describes 
the  acreage,  number,  and  variety  of  trees 
removed,  and  documentation  verifying 
that  the  destruction  of  trees  had  been 
completed  and  the  date  of  that 
destruction.  Claims  for  losses 
attributable  to  the  destruction  of  trees 
on  or  before  the  effective  date  of  the 
final  rule  implementing  the  provisions 
of  this  proposed  rule  would  have  to  be 
received  within  60  days  after  the 
effective  date  of  the  final  rule.  Claims 
for  losses  attributable  to  the  destruction 
of  trees  after  the  effective  date  of  the 
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final  rule  would  have  to  be  received 
within  60  days  after  the  destruction  of 
the  trees. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

The  following  economic  analysis 
provides  a  cost-benefit  analysis  as 


required  by  Executive  Order  12866  and 
an  analysis  of  the  potential  economic 
effects  on  small  entities  as  required  by 
the  Regulatory  Flexibility  Act. 

This  proposed  rule  would  amend  the 
citrus  canker  regulations  to  establish 
provisions  under  which  eligible  owners 
of  commercial  citrus  groves  could, 
subject  to  the  availability  of 
appropriated  funds,  receive  payments  to 
recover  production  income  lost  as  a 
result  of  the  removal  of  commercial 
citrus  trees  to  control  citrus  canker. 
These  proposed  lost  production 
pajonents,  which  would  serve  to 


complement  our  October  16,  2000, 
interim  rule  that  provides  for  the 
payment  of  tree  replacement  funds  to 
eligible  owners  of  commercial  citrus 
groves,  would  help  to  reduce  the 
economic  effects  of  the  citrus  canker 
quarantine  on  affected  commercial 
citrus  growers. 

As  shown  in  the  table  below,  the 
United  States  produced  approximately 
16,990  tons  of  oranges,  grapefruit,  limes, 
tangerines,  and  tangelos  worth  $2.25 
billion  in  1998,  with  Florida  producing 
nearly  half  of  that  total. 


Fruit 


Oranges  .... 
Tangerines 
Grapefruit  .. 

Limes 

Tangelos  ... 


Total 


1998 


U.S. 

production 
(tons) 


13,857 

360 

2,626 

19 

128 


16,990 


Value  of  U.S. 

production 

(millions) 


$1,930.5 

96.1 

211.9 

4.3 

11.7 


2,254.5 


Florida 

production 

(tons) 


6,051 
228 

2,001 

14 

128 


8,422 


Value  of 

Florida 

production 

(millions) 


$843.0 

61.0 

161.4 

3.1 

11.7 


1,080.2 


Florida 

share  of 

production 

(%) 


43.67 
63.41 
76.20 
72.72 
100.00 


Source:  USDA,  National  Agricultural  Statistics  Service,  Agricultural  Statistics,  1999. 


Removing  the  infected  and  exposed 
trees  protects  a  substantial  investment 
in  other  citrus  groves.  While  the  entire 
value  of  citrus  produced  is  not  at  risk 
immediately  from  citrus  canker,  the 
disease  would,  if  left  unchecked, 
continue  to  spread.  In  time,  the  entire 
industry  would  be  at  risk. 

According  to  the  data  provided  to 
APHIS  by  the  State  of  Florida, 
approximately  8,418  acres  of 
commercial  citrus  trees  have  been 
destroyed  to  control  citrus  canker  by 
November  15,  2000.  This  figure  includes 
an  estimated  7,814  acres  of  commercial 


citrus  that  have  been  destroyed  since 
the  current  citrus  canker  outbreak  was 
detected  in  September  1995,  as  well  as 
approximately  604  acres  of  grapefiiiit 
trees  from  5  groves  in  Manatee  and 
Highlands  Counties  that  were  destroyed 
between  1986  and  1990  to  control  citrus 
canker  during  a  limited  outbreak  of  the 
disease  dming  that  period. 

As  shown  in  the  following  table, 
which  was  prepared  using  the  acreage 
estimates  provided  by  the  State  of 
Florida  and  the  proposed  per-acre 
payments  contained  in  this  proposed 
rule,  lost  production  pajrments  for 


commercial  citrus  trees  destroyed  by 
November  15,  2000,  would  total 
between  about  $29.1  to  $36.5  million. 
The  uncertainty  in  this  estimate  is 
attributable  to  the  fact  that,  of  the  8,418 
acres  estimated  to  have  been  destroyed 
by  November  15,  2000,  there  are  about 
1 ,806  acres  that  have  not  yet  been 
broken  out  by  variety  in  the  data 
available  to  us.  To  accoimt  for  that 
acreage,  we  have  multiplied  the  acreage 
(1,806.38)  by  the  lowest  ($1,666)  and 
highest  ($5,729)  of  the  proposed  per- 
acre  payments  to  identify  the  entire 
range  of  possible  total  claims.^ 


Variety 


Grapefruit  

Oranges,  Valencia  

Oranges,  navel  

Tangelos  

Limes  

Other  or  mixed  citrus  .... 

Subtotal 

Variety  not  yet  identified 


Estimated 
acreage  de- 
stroyed by 
11/15/00 


3,201.00 

58.30 

380.22 

11.13 

2,929.00 
31.97 


6,611.62 


1,806.38 


Proposed  per- 
acre  payment 


$2,925 
5.729 
5,693 
1,666 
4,829 
2,925 


1,666-5,729 


Estimated  lost 

production 

claims 


$9,362,925 

334.001 

2,164,592 

18,543 

14,144,141 

93.512 


26.117,714 


3,009,429- 
10,348,751 


2  We  believe  that  figure  provided  in  the  table  for 
limes — 2,929  acres — accounts  for  all  lime  acreage 
destroyed  by  November  15.  2000,  so  the  presently 
unidentified  acreage  can  be  expected  to  consist  of 
a  mix  of  grapefruit,  Valencia  and  navel  oranges,  and 
tangelps,  which  coUectively  account  for 


approximately  3,650  acres  in  the  table.  Of  that  3.650 
acres,  grapefruit  accounts  for  87.6  percent,  Valencia 
oranges  for  1.6  percent,  navel  oranges  for  10.4 
percent,  and  tangelos  for  0.4  percent.  Applying 
those  same  percentages  to  the  1,806.38  acres  of 
currently  unidentified  citrus  would  translate  to  lost 


production  claims  of  about  $5,876  million  for  that 
acreage,  which  would  result  in  total  lost  production 
claims  for  acreage  destroyed  by  November  15,  2000, 
of  about  S31.993  million. 
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Variety 

Estimated 
acreage  de- 
stroyed by 
11/15A)0 

Proposed  per- 
acre  payment 

Estimated  lost 

production 

claims 

Total                                                             

8.418 

29,127,143- 

$36,466,465 

Effects  on  Small  Entities 

This  proposed  rule  would  establish 
provisions  imder  which  eligible  owners 
of  commercial  citrus  groves  could, 
subject  to  the  availability  of 
appropriated  funds,  receive  payments  to 
recover  production  income  lost  as  a 
result  of  the  removal  of  commercial 
citrus  trees  to  control  citrus  canker. 
Therefore,  the  entities  who  would  be 
affected  by  this  proposed  rule  would  be 
citrus  growers.  The  Regulatory 
Flexibility  Act  requires  that  the  Agency 
specifically  consider  the  economic 
effects  of  its  rules  on  small  entities.  The 
Smcill  Business  Administration  (SBA) 
defines  a  firm  encaged  in  agriculture  as 
"small"  if  it  has  less  than  $500,000  in 
annual  receipts.  While  the  majority  of 
citrus  growers  in  Florida  would  be 
considered  small  entities  imder  those 
SBA  guidelines,  those  growers  who 
would  not  be  classified  as  small  entities 
accoimt  for  the  majority  of  the  citrus- 
growing  acreage  in  the  State.  Based  on 
available  information,  it  appears  that 
most  of  the  citrus  canker-related  losses 
in  Florida  have  been  incurred  by  those 
larger  citrus  producers.  Regardless  of 
the  size  of  the  entities  affected,  we 
expect  that  this  proposed  rule  woidd 
benefit  those  commercial  citrus  growers 
who  are  eligible  for  lost  production 
payments  by  helping  to  defray  some  of 
the  losses  and  expenses  that  they  have 
incurred  as  a  result  of  the  ongoing  State 
and  Federal  efforts  to  eradicate  citrus 
canker  in  Florida. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 


this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  yoiu  comments 
refer  to  Docket  No.  00-037-2.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  00MD37-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA. 
room  404-W,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
0MB  is  best  assvued  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  amend  the 
citrus  canker  regulations  to  establish 
provisions  under  which  eligible  owners 
of  commercial  citrus  groves  could, 
subject  to  the  availability  of 
appropriated  funds,  receive  payments  to 
recover  production  income  lost  as  a 
result  of  the  removal  of  commercial 
citrus  trees  to  control  citrus  canker. 
Implementing  this  program  would 
necessitate  the  use  of  an  information 
collection  activity  in  the  form  of  an 
application  for  funds. 

We  are  soliciting  comments  from  the 
public  concerning  om-  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  fimctions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.16  hours  per 
response. 

Respondents:  Eligible  commercial 
citrus  grove  owners  in  Florida,  j 

Estimated  annual  number  of 
respondents:  65. 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  65. 

Estimated  total  annual  burden  on 
respondents:  10  hours. 

(Due  to  rounding,  the  total  annual 
burden  hours  may  not  equal  the  product 
of  the  annual  number  of  responses 
multiplied  by  the  average  reporting 
burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  by  calling  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  be  revised  to  read  as  follows: 

Authority:  Title  IV,  Pub.  L.  106-224,  114 
Stat.  438.  7  U.S.C.  7701-7772;  7  U.S.C.  166: 
7  CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II,  Pub.  L.  106-113,  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224,  114  Stat.  400. 

2.  Section  301.75-1  would  be 
amended  by  adding  a  definition  of  ACC 
coverage  to  read  as  follows: 
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§301.75-1     Definitions. 

ACC  coverage.  The  crop  insurance 
coverage  against  Asiatic  citrus  canker 
(ACC)  provided  under  the  Florida  Fruit 
Tree  Pilot  Crop  Insurance  Program 
authorized  by  the  Federal  Crop 
Insurance  Corporation. 
***** 

3.  In  Subpart — Citrus  Canker,  a  new 
§  301.75-16  would  be  added  to  read  as 
follows: 

§  301 .7S-1 6    Payments  for  the  rteovery  of 
lost  production  income. 

Subject  to  the  availability  of 
appropriated  funds,  the  owner  of  a 
commercial  citrus  grove  may  be  eligible 
to  receive  payments  in  accordance  with 
the  provisions  of  this  section  to  recover 
income  from  production  that  was  lost  as 
the  result  of  the  removal  of  commercial 
citrus  trees  to  control  citrus  canker. 

(a)  Eligibility.  The  owner  of  a 
commercial  citrus  grove  may  be  eUgible 
to  receive  payments  to  recover  income 
from  production  that  was  lost  as  the 
result  of  the  removal  of  commercial 
citrus  trees  to  control  citrus  canker  if  the 
trees  were  removed  pursuant  to  a  public 
order  between  1986  and  1990  or  on  or 
after  September  28,  1995. 

(b)  Calculation  of  payments.  (1)  The 
owner  of  a  commercial  citrus  grove  who 
is  eligible  under  paragraph  (a)  of  this 
section  to  receive  payments  to  recover 
lost  production  income  will,  upon 
approval  of  an  application  submitted  in 
accordance  with  paragraph  (c)  of  this 
section,  receive  a  payment  calculated 
using  the  following  rates: 


Citrus  variety 

Payment 
(per  acre) 

Grapefruit 

Orange,  Valencia 

Orange,  navel  

Tangelo 

Lime  

$2,925 
5,729 
5,693 
1,666 
4  829 

Other  or  mixed  citrus 

2  925 

(2)  Payment  adjustments. 

(i)  In  cases  where  the  owner  of  a 
commercial  citrus  grove  had  obtained 
ACC  coverage  for  trees  in  his  or  her 
grove  and  received  crop  insm^nce 
payments  following  the  destruction  of 
the  insured  trees,  the  pajmient  provided 
for  under  paragraph  (b)(1)  of  this  section 
will  be  reduced  by  the  total  amount  of 
the  crop  insurance  payments  received 
by  the  commercial  citrus  grove's  owner 
for  the  insured  trees. 

(ii)  In  cases  where  ACC  coverage  was 
available  for  trees  in  a  commercial  citrus 
grove  but  the  owner  of  the  grove  had  not 
obtained  ACC  coverage  for  his  or  her 
insurable  trees,  the  per-acre  payment 
provided  for  under  paragraph  (b)(1)  of 


this  section  will  be  reduced  by  5 
percent. 

(c)  How  to  apply  for  lost  production 
payments.  The  form  necessary  to  apply 
for  lost  production  payments  may  be 
obtained  from  any  local  citrus  canker 
eradication  program  office  in  Florida,  or 
from  the  USDA  Citrus  Canker  Project, 
10300  SW  72nd  Street,  Suite  150, 
Miami,  FL  33173.  The  completed 
application  should  be  accompanied  by  a 
copy  of  the  public  order  directing  the 
destruction  of  the  trees  and  its 
accompanying  inventory  that  describes 
the  acreage,  number,  and  the  variety  of 
trees  removed.  Your  completed 
application  must  be  sent  to  the  USDA 
Citrus  Canker  Eradication  Project,  Attn: 
Lost  Production  Payments  Program,  c/o 
Division  of  Plant  Industry,  3027  Lake 
Alfred  Road,  Winter  Haven,  FL  33881. 
Claims  for  losses  attributable  to  the 
destruction  of  trees  on  or  before  [the 
effective  date  of  this  rule]  must  be 
received  within  60  days  after  [the 
effective  date  of  this  rule].  Claims  for 
losses  attributable  to  the  destruction  of 
trees  after  [the  effective  date  of  this  rule] 
must  be  received  within  60  days  after 
the  destruction  of  the  trees. 

Done  in  Washington,  DC,  this  1st  day  of 
December  2000. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  00-31142  Filed  12-4-00;  11:17  am] 

BtLUNG  COO€  34Mt-3A-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  208 

[INS  No.  2092-00;  AG  Order  No.  2339- 
2000] 

RIN1115-AF92 

Asylum  and  Withliolding  Definitions 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  that  govern 
establishing  asyliun  and  withholding 
eligibility.  This  rule  provides  guidance 
on  the  definitions  of  "persecution"  and 
"membership  in  a  particular  social 
group,"  as  well  as  what  it  means  for 
persecution  to  be  "on  account  of  a 
protected  characteristic  in  the  definition 
of  a  refugee.  It  restates  that  gender  can 
form  the  basis  of  a  particular  social 
group.  It  also  establishes  principles  for 


interpretation  and  application  of  the 
various  components  of  the  statutory 
definition  of  "refugee"  for  asylum  and 
withholding  cases  generally,  and,  in 
particular,  will  aid  in  the  assessment  of 
claims  made  by  applicants  who  have 
suffered  or  fear  domestic  violence.  The 
Service  believes  these  issues  require 
further  examination  after  the  Board  of 
Immigration  Appeals  (Board)  decision 
in  In  re  R-A-,  Interim  Decision  3403 
(BIA  1999).  Further,  the  rule  clarifies 
that  the  factors  considered  in  cases  in 
the  Court  of  Appeals  for  the  Ninth 
Circuit  regarding  membership  in  a 
particular  social  group  Are  not 
determinative.  Finally,  the  rule  clarifies 
procedural  handling  of  asylum  and 
withholding  claims  in  which  past 
persecution  has  been  established.  This 
proposed  rule  has  been  prepared  and  is 
published  in  conjunction  with  the  final 
rule  on  asylum  procedures,  which 
incorporates  both  the  interim  rule 
amending  the  Department  of  Justice 
(Department)  regulations  to  implement 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act,  62  FR 
10312  (1997),  and  the  proposed  past 
persecution  rule,  63  FR  31945  (1998). 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  22,  2001. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Natiu^ization 
Service,  425  I  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2092-00  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothea  Lay.  425  I  Street,  NW, 
Washington,  D.C.  20536,  telephone 
number  (202)  514-2895. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  rule  is  to  provide 
guidance  on  certain  issues  that  have 
arisen  in  the  context  of  asyliun  and 
withholding  adjudications.  The  1951 
Geneva  Convention  relating  to  the 
Status  of  Refugees  (1951  Convention) 
contains  the  internationally  accepted 
definition  of  a  refugee.  United  States 
immigration  law  incorporates  an  almost 
identical  definition  of  a  refugee  as  a 
person  outside  his  or  her  country  of 
origin  "who  is  unable  or  unwilling  to 
retujn  to,  and  is  unable  or  im willing  to 
avail  himself  or  herself  of  the  protection 
of,  that  country  because  of  persecution 
or  a  well-founded  fear  of  persecution  on 
account  of  race,  religion,  nationality, 


membership  in  a  particular  social  group, 
or  political  opinion."  Section  101(a)(42) 
of  the  Immigration  and  Nationality  Act 
(Act)  (8  U.S.C.  1101(a)(42)).  (The 
definition  was  amended  by  section  601 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Pub.  L.  104-208,  Div.  C,  110  Stat.  3009, 
to  include  a  provision  on  coercive 
family  planning  practices.)  In  order  to 
establish  eligibility  for  a  discretionary 
grant  of  asylum  imder  section  208  of  the 
Act,  8  U.S.C.  1158,  an  alien  must  meet 
the  definition  of  "refugee"  imder 
section  101(a)(42)  of  the  Act.  To  qualify 
for  withholding  of  removal  under 
section  241(b)(3)  of  the  Act,  an  alien 
must  meet  a  higher  burden  of  proof: 
That  it  is  more  likely  than  not  that  the 
alien  would  be  persecuted  on  account  of 
one  of  the  five  grounds  listed  within  the 
definition  of  "reftigee."  8  U.S.C.  1231. 

A  sizable  body  of  interpretive  case 
law  has  developed  about  the  meaning  of 
the  refugee  definition.  Historically, 
much  of  this  case  law  has  addressed 
more  traditional  asylum  and 
withholding  claims  based  on  an 
applicant's  political  opinion.  In  recent 
years,  however,  the  United  States 
increasingly  has  encountered  asylum 
and  withholding  applications  with  more 
varied  bases,  related,  for  example,  to  an 
applicant's  gender  or  sexual  orientation. 
Many  of  these  new  types  of  claims  are 
based  on  the  ground  of  "membership  in 
a  particular  social  group,"  which  is  the 
least  well-defined  of  the  five  grounds 
within  the  refugee  definition.  As  the 
Court  of  Appeals  for  the  Seventh  Circuit 
noted  in  Lwin  v.  INS,  "[tjhe  legislative 
history  behind  the  term  *   *  *  is 
uninformative,  and  judicial  and  agency 
interpretations  are  vague  and  sometimes 
divergent.  As  a  result,  courts  have 
applied  the  term  reluctantly  and 
inconsistently."  144  F.3d  505,  510  (7th 
Cir.  1998). 

Some  of  these  cases  have  raised 
difficult  analytical  questions  about  the 
interpretation  of  the  refugee  definition, 
questions  that  have  not  always  been 
addressed  consistently  through  the 
administrative  adjudication  and  judicial 
review  process.  This  rule  sets  out  a 
number  of  generally  applicable 
principles  to  promote  uniform 
interpretation  of  the  relevant  statutory 
provisions.  Though  applicable  to  all 
asylum  and  withholding  cases,  these 
principles  are  also  designed  to  provide 
guidance  for  the  resolution  of  novel 
issues  in  some  of  the  asylum  and 
withholding  claims  that  the  Department 
has  encountered  in  recent  years. 

One  of  these  novel  issues  is  the  extent 
to  which  victims  of  domestic  violence 
may  be  considered  to  have  been 
persecuted  under  the  asylum  laws.  The 


Board  considered  and  rejected  such  a 
persecution  claim  in  its  decision  in  In 
re  R-A-.  This  proposed  rule  removes 
certain  barriers  that  the  In  re  R-A- 
decision  seems  to  pose  to  claims  that 
domestic  violence,  against  which  a 
government  is  either  imwilling  or 
unable  to  provide  protection,  rises  to  the 
level  of  persecution  of  a  person  on 
account  of  membership  in  a  particular 
social  group.  The  proposed  rule  does 
not  specify  how  a  claim  of  persecution 
based  on  domestic  violence  should  be 
fashioned — in  particular,  it  does  not  set 
forth  what  the  precise  characteristics  of 
the  particular  social  group  might  be. 
The  Department  has  taken  this  approach 
in  part  because  it  recognizes  that  the 
way  in  which  a  victim  of  domestic 
violence  who  believes  she  has  been 
persecuted  may  characterize  the 
particular  social  group  of  which  she  is 
a  member  likely  will  vary  depending 
upon  the  social  context  in  her  country. 
The  Department  also  recognizes  that 
whether  domestic  violence  can  be  so 
characterized  in  a  given  case  will  turn 
on  difficult  and  subtle  evaluations  of 
particular  facts.  Given  these  realities,  it 
seems  ill-advised  to  try  to  establish  a 
universal  model  for  persecution  claims 
based  on  domestic  violence.  The 
Department  has  instead  decided  to 
propose  a  rule  that  states  generally 
applicable-principles  that  will  allow  for 
case-by-case  adjudication  of  claims 
based  on  domestic  violence  or  other 
serious  harm  inflicted  by  individual 
non-state  actors. 

The  Department  solicits  comments 
both  on  the  questions  that  we  have  left 
open  and  on  whether  the  Department 
should  seek  to  provide  more  direct 
guidance  to  adjudicators  and  the  public 
on  their  resolution.  We  expect  the 
questions  addressed  during  the 
comment  period  would  include:  How 
persecution  claims  based  on  domestic 
violence  might  be  conceptualized  and 
evaluated  within  the  framework  of 
asylum  law;  how  asylum  officers, 
immigration  judges,  and  the  Board 
should  determine  whether  a  particular 
victim  of  domestic  violence  (or  other 
acts  of  persecution  by  an  individual 
non-state  actor)  has  suffered  this 
treatment  "on  account  of  membership 
in  a  particular  social  group  (e.g.,  gender 
or  status  of  being  in  a  domestic 
relationship);  and  whether,  in  view  of 
the  fact  that  claims  based  on  harm 
inflicted  by  individual  non-state  actors 
are  relatively  new  in  the  United  States, 
such  claims  raise  distinct  issues 
concerning  statutory  ehgibility  or  the 
exercise  of  discretion  in  granting 
asyliun. 


The  Meaning  of  Persecution 

A  fundamental  question  in  any 
asylum  or  withholding  adjudication  is 
whether  the  harm  that  an  applicant  has 
suffered  or  fears  amounts  to 
persecution.  Neither  the  1951 
Convention  nor  the  Refugee  Act  of  1980 
defines  "persecution."  Two  years  before 
enacting  the  Refugee  Act,  Congress 
specifically  debated  whether  to  include 
a  definition  of  "persecution"  in  the  Act 
in  the  related  context  of  a  bill  that 
eventually  added  the  deportation 
ground  aimed  at  Nazi  persecutors  (now 
section  241(a)(4)(D)  of  the  Act). 
Congress  rejected  adding  a  definition  of 
"persecution"  to  the  immigration  laws, 
concluding  that  the  meaning  of  the  term 
was  well-established  by  administrative 
and  court  decisions  and  meant  "the 
infliction  of  suffering  or  harm,  under 
government  sanction,  upon  persons  who 
differ  in  a  way  regarded  as  offensive 
(e.g.,  race,  religion,  political  opinion, 
etc.),  in  a  manner  condemned  by 
civilized  governments.  The  harm  or 
suffering  need  not  be  physical,  but  may 
take  other  forms,  such  as  the  deliberate 
imposition  of  severe  economic 
disadvantage  or  the  deprivation  of 
liberty,  food,  housing,  employment  or 
other  essentials  of  life."  H.R.  Rep.  95- 
1452  at  5  (1978). 

The  Board  adopted  this  meaning  as 
well.  Matter  of  Acosta,  19  I.  &  N.  Dec. 
211,  220  (BIA  1985),  modified  on  other 
grounds.  Matter  of  Mogharrabi,  19  I.  & 
N.  Dec.  439  (BIA  1987).  The  courts,  too, 
generally  have  accepted  this  definition, 
describing  "persecution"  as  "  'the 
infliction  of  suffering  or  harm  upon 
those  who  differ  (in  race,  religion  or 
political  opinion)  in  a  way  regarded  as 
offensive." '  Duarte  de  Guinac  v.  INS, 
179  F.3d  1156.  1161  (9th  Cir.  1999) 
(quoting  Korablina  v.  INS,  158  F.3d 
1038.  1043  (9th  Cir.  1998));  accord 
Miranda  v.  INS,  139  F.3d  624.  626  (8th 
Cir.  1998);  Fisher  v.  INS,  79  F.3d  955. 
961  (9th  Cir.  1996)  (en  banc);  Abdel- 
Maieh  v.  INS,  73  F.3d  579,  583  (5th  Cir. 
1996);  Schellong  v.  INS.  805  F.2d  655, 
661-62  (7th  Cir.  1986).  This  definition 
recognizes  that  "persecution  is  an 
extreme  concept  that  does  not  include 
every  sort  of  treatment  our  society 
regards  as  offensive."  Fatin  v.  INS.  12 
F.3d  1233,  1243  (3d  Cir.  1993);  see  also 
Bastanipourv.  INS,  980  F.2d  1129,  1133 
(7th  Cir.  1992)  (distinguishing 
persecution  "as  distinct  from  mere 
discrimination  or  harassment").  These 
cases  sometimes  defined  "persecution" 
as  including  other,  separate  elements  of 
the  "refugee"  definition,  such  as  the 
requirement  that  the  persecution  be  "on 
account  of  a  protected  characteristic. 
This  rule  is  intended  to  provide 
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guidance  on  the  meaning  of  persecution, 
to  clarify  that  persecution  includes 
objective  and  subjective  components,  as 
well  as  an  analysis  of  state  action  or 
state  inability  or  imwillingness  to 
protect. 

It  has  sometimes  been  suggested  that 
persecution  entails  a  subjective  intent 
on  the  part  of  the  persecutor  to  "inflict 
harm"  or  "punish"  the  victim.  In  Matter 
ofAcosta,  the  Board  found  that,  to  be 
persecution,  the  harm  or  suffering  must 
be  inflicted  upon  an  individual  in  order 
to  punish.  Some  circuits  have  followed 
this  early  approach  to  defining 
persecution.  See,  e.g.,  Osaghae  v.  INS, 
942  F.2d  1160,  1163  (7th  Cir.  1991) 
("  'Persecution'  means,  in  immigration 
law,  punishment  for  political,  religious, 
or  other  reasons  that  our  country  does 
not  recognize  as  legitimate.").  Certainly, 
in  more  traditional  claims  involving 
political  persecution,  such  a  "punitive" 
or  "malignant"  intent  to  visit  harm 
upon  the  victim  is  usually  present.  In 
recent  years,  however,  applicants  have 
successfully  presented  novel  claims  in 
which  the  claimed  persecution  is  not 
necessarily  inflicted  with  the  subjective 
intent  to  cause  harm.  In  1996,  for 
example,  the  Board  decided  that  a 
young  woman  from  Togo  qualified  for 
asylum  based  on  her  fear  of  being 
subjected  to  female  genital  mutilation 
(FGM).  Matter  of  Kasinga,  21  I.  &  N.  Dec. 
357  (BIA  1996)  (en  banc).  This  case 
squarely  raised  the  question  whether  a 
subjective  intent  to  harm  the  victim  is 
a  necessary  component  of  an  asylum  or 
withholding  claim,  because, 
presumably,  most  practitioners  of  FGM 
believe  that  they  are  performing  an 
importamt  cultural  rite  that  bonds  the 
individual  to  society,  not  that  they  are 
punishing  or  harming  the  victim.  In 
Matter  of  Kasinga,  the  Board  held  that 
a  "subjective  'punitive'  or  'malignant' 
intent  is  not  required  for  harm  to 
constitute  persecution."  Id.  at  365. 

In  its  1997  decision  in  Pitcberskaia  v. 
INS,  118  F.3d  641  {9th  Cir.  1997),  the 
Ninth  Circuit  further  advanced  this 
concept.  In  that  case,  a  lesbian  woman 
claimed  that  she  had  been  forced  to 
undergo  psychiatric  treatments  and 
threatened  with  institutionalization  in 
the  1980s  by  officials  of  the  Soviet 
Union  in  an  effort  to  change  her  sexual 
orientation.  The  Board  held  that  the 
psychiatric  measures  taken  by  the 
officials  did  not  constitute  persecution 
because  they  were  intended  to  "cure" 
her,  not  to  punish  her.  On  review,  the 
Ninth  Circuit  reversed  this  portion  of 
the  Board's  decision,  and  remanded  the 
case  for  further  consideration  of  other 


aspects  of  the  case.'  The  Ninth  Circuit, 
citing  Matter  of  Kasinga,  decided  by  the 
Board  after  the  Board's  decision  in 
Pitcberskaia,  concluded  that  an  intent  to 
harm  or  punish  is  not  required  for 
persecution  to  exist,  and  that  the 
"definition  of  persecution  is  objective, 
in  that  it  turns  not  on  the  subjective 
intent  of  the  persecutor  but  rather  on 
what  a  reasonable  person  would  deem 
'offensive.'  "  Pitcberskaia,  118  F.3d  at 
646. 

This  rule  addresses  the  definition  of 
persecution  by  clarifying  that  it  includes 
both  objective  and  subjective  elements. 
First,  the  proposed  rule  defines 
persecution  in  §  208.15(a)  as  "the 
infliction  of  objectively  serious  harm  or 
suffering."  This  general  definition  does 
not  diminish  the  level  of  harm  that  has 
been  recognized  by  the  Board  and 
generally  sustained  by  the  Courts  of 
Appeals  as  sufficiently  serious  to 
constitute  persecution.  The  definition 
does  not  preclude  reference  to  other 
sources  for  guidance  on  what  type  of 
harm  can  constitute  persecution.  See, 
e.g..  United  Nations  High  Commissioner 
for  Refugees,  Handbook  on  Procedures 
and  Criteria  for  Determining  Refugee 
Status  (UNHCR  Handbook),  para.  51  (re- 
edited  1992)  ("From  Article  33  of  the 
1951  Convention  it  may  be  inferred  that 
a  threat  to  life  or  freedom  on  account  of 
race,  religion,  nationality,  political 
opinion  or  membership  of  a  particular 
social  group  is  always  persecution. 
Other  serious  violations  of  human 
rights — for  the  same  reasons — would 
also  constitute  persecution.").  This 
proposed  language  in  §  208.15(a), 
consistent  with  the  Ninth  Circuit's 
approach  in  Pitcberskaia,  imposes  an 
objective  standard  on  the  concept  of 
persecution  by  requiring  that  the  harm 
must  be  recognizable  as  serious  harm. 
Generally,  persecution  cannot  be 
established  simply  upon  a  showing  of 
discrimination,  harassment,  or  the 
denial  of  equal  protection  of  the  laws. 
Guided  by  existing  case  law,  the 
decision-maker  will  deduce  from  the 
nattire  of  the  claim  whether  or  not  the 
harm  is  serious  enough  to  constitute 
persecution. 

The  proposed  language  also  provides 
that  harm  is  persecution  only  if  it  is 
"experienced  as  serious  harm  by  the 
applicant,  regardless  of  whether  the 
persecutor  intends  to  cause  harm."  The 
Department  believes  that  it  is 
appropriate  to  codify  an  interpretation 
that  is  drawn  from  the  conclusion 
reached  by  both  the  Board  in  Kasinga 
and  the  Ninth  Circuit  in  Pitcberskaia: 
that  the  existence  of  persecution  does 


not  require  a  "malignant"  or  "punitive" 
intent  on  the  part  of  the  persecutor.  At 
the  same  time,  the  Department  believes 
that  it  is  necessary  to  emphasize  that  the 
victim  must  experience  the  treatment  as 
harm  in  order  for  persecution  to  exist. 
For  example,  there  are  many  women 
from  cultures  that  practice  FGM  who 
view  the  process  positively  and  believe 
that  they  are  acting  in  the  victim's  best 
interests,  even  as  the  victim  experiences 
the  action  as  harmful.  For  the  purpose 
of  asylum  and  withholding 
adjudications,  a  key  question  is  whether 
the  applicant  at  hand  would  experience 
or  has  experienced  the  procedure  as 
serious  harm,  not  whether  the 
perpetrator  means  it  as  pimitive. 
Generally,  an  applicant's  own  testimony 
would  be  the  best  evidence  in 
determining  whether  that  applicant 
subjectively  experienced  or  would 
experience  the  freatment  as  harm. 

State  Action  Requirement 

Inherent  in  the  meaning  of 
persecution  is  the  long-standing 
principle  that  the  harm  or  suffering  that 
an  applicant  experienced  or  fears  must 
be  inflicted  by  either  the  government  of 
the  country  where  the  applicant  fears 
persecution,  or  a  person  or  group  that 
government  is  unable  or  unwilling  to 
control.  See,  e.g..  Matter  of  Villalta,  20 
I.  &  N.  Dec.  142,  147  (BIA  1990);  Matter 
ofH-,  21  I.  &  N.  Dec.  337  (BIA  1996); 
Matter  of  Kasinga,  supra;  Matter  of 
Acosta,  supra.  This  is  also  consistent 
with  the  understanding  of  Congress  two 
years  before  the  Refugee  Act  was  passed 
that  "persecution"  is  "the  infliction  of 
suffering  or  harm,  under  government 
sanction,"  H.R.  Rep.  95-1452  at  5,  and 
with  the  position  of  UNHCR  and 
Convention-based  interpretations  of  the 
meaning  of  persecution.  See  UNHCR 
Handbook,  para.  65.2 

U.S.  court  and  administrative 
decisions  have  looked  to  a  variety  of 
factors  in  considering  the  requirement 
that  an  applicant  must  show  that  the 
harm  or  suffering  is  inflicted  by  the 
government  or  a  person  or  group  the 
government  is  "unable  or  unwilling  to 
control."  Courts  have  concluded  the 
government  is  "unable  or  imwilling  to 


'  Pitcherskaia  was  remanded  to  the  immigration 
court,  where  the  case  is  currently  pending. 


^  "Persecution  is  normally  related  to  action  by  the 
authorities  of  a  country.  It  may  also  emanate  from 
sections  of  the  population  that  do  not  respect  the 
standards  established  by  the  laws  of  the  country 
concerned.  A  case  in  point  may  be  religious 
intolerance,  amounting  to  persecution,  in  a  country 
otherwise  secular,  but  where  sizeable  fractions  of 
the  population  do  not  respect  the  religious  beliefs 
of  their  neighbours.  Where  serious  discriminatory 
or  other  offensive  acts  are  committed  by  the  local 
populace,  they  can  be  considered  as  persecution  if 
they  are  knowingly  tolerated  by  the  authorities,  or 
if  the  authorities  refuse,  or  prove  unable,  to  offer 
effective  protection." 


control"  the  infliction  of  harm  or 
suffering  if  the  applicant  has  shown  a 
pattern  of  government 
unresponsiveness.  See  Mgoian  v.  INS, 
184  F.3d  1029,  1036-37  (9th  Cir.  1999). 
Both  courts  and  the  Board  have  also 
looked  to  whether  an  applicant  has 
shown  government  compUcity  in  the 
face  of  persecution.  See  Korahlina,  158 
F.3d  at  1045.  Courts  have  often 
considered  the  applicant's  attempts  to 
obtain  protection  from  government 
officials  and  the  government  response  or 
lack  thereof.  See  Surita  v.  INS,  95  F.3d 
814,  819-20  (9th  Cir.  1996)  (finding 
persecution  where  the  police  refused  to 
respond  to  the  applicant's  request  for 
assistance  or  provide  a  reasonable 
explanation  for  their  failure  to  respond); 
Singb  V.  INS,  134  F.3d  962,  968  (9th  Cir. 
1998)  (holding  that  the  applicant  failed 
to  establish  persecution,  in  part  because 
the  police  responded  to  her  call  even 
though  police  took  no  further  action).  In 
the  recent  case  of  In  re  S-A-,  Interim 
Decision  3433  (BIA  2000),  the  Board 
considered  the  applicant's -testimony 
and  country  conditions  information  in 
concluding  that  any  attempts  by  the 
applicant  to  seek  protection  would  be 
futile  and  potentially  dangerous.  Other 
Board  decisions  illustrate  the  relevance 
of  government  responses  to  persecution 
by  non-state  actors.  See,  e.g..  Matter  of 
V-T-S-,  21  I.  &  N.  Dec.  792  (holding 
that  the  record  did  not  support  claim 
that  the  government  was  unable  or 
unwilling  to  protect  when  evidence 
indicated  that  the  government  mounted 
massive  rescue  efforts  to  find  kidnapped 
family  members)?  In  re  O-Z-  &■  I-Z-, 
Interim  Decision  3346  (BIA  1998) 
(finding  that  the  government  was  unable 
or  imwilling  to  control  the  respondent's 
attackers  and  protect  him  or  his  son 
from  the  anti-Semitic  acts  of  violence 
when  the  respondent  reported  at  least 
three  incidents  of  harm  to  the  Ukrainian 
government,  which  took  no  action 
beyond  writing  a  report).  The  UNHCR 
Handbook  emphasizes  that  the  inability 
to  seek  government  protection  may  arise 
from  circumstances  beyond  the 
applicant's  control,  such  as  grave 
disruptions  within  the  country,  or  may 
result  from  a  denial  of  protection  to  the 
applicant.  UNHCR  Handbook,  para.  98. 
When  assessing  whether  a  government 
has  denied  protection,  one  factor  to 
consider  is  whether  the  applicant  has 
been  denied  services  (e.g.,  refusal  of  a 
national  passport)  normally  accorded  to 
othei"  nationals  of  that  country.  UNHCR 
Handbook,  para.  99. 

Section  208.15(a)(1)  of  this  rule 
provides  further  guidance  as  to  what  is 
meant  by  the  state  action  requirement 
and,  specifically,  the  requirement  that 


the  government  be  "imable  or  imwilling 
to  control"  non-government  persecutors. 
The  proposed  rule  states  that  "[i]n 
evaluating  whether  a  government  is 
imv\rilling  or  imable  to  control  the 
infliction  of  harm  or  suffering,  the 
immigration  judge  or  asylimi  officer 
should  consider  whether  the 
government  takes  reasonable  steps  to 
control  the  infliction  of  harm  or 
suffering  and  whether  the  applicant  has 
reasonable  access  to  the  state  protection 
that  exists."  The  rule  goes  on  to  provide 
a  non-exclusive  list  of  evidentiary 
considerations  that  may  be  considered 
as  helpful  in  determining  whether  a 
government  is  "unable  or  unwilling"  to 
control  the  non-state  actor.  This  new 
language  codifies  existing 
administrative  interpretations  and 
provides  further  guidance  on  this 
relatively  imdeveloped  area  of  the  law. 
This  proposed  list  of  evidentiary 
considerations  is  not  intended  to  change 
the  law,  but  merely  to  illustrate  what 
types  of  evidence  may  be  relevant  in 
evaluating  whether  a  government  is 
unable  or  unwilling  to  control  the 
infliction  "of  suffering  or  harm.  Of 
course,  no  government  is  able  to 
guarantee  the  safety  of  each  of  its 
citizens  at  all  times.  This  is  not  the 
standard  for  determining  that  a 
government  is  "unable  or  unwilUng  to 
control"  the  infliction  of  harm  or 
suffering.  See,  e.g.,  Aguilar-Solis  v.  INS, 
168  F.3d  565,  573  (1st  Cir.  1999) 
("Although  action  by -non-governmental 
entities  can  constitute  persecution,  the 
law  requires  at  least  some  showing  that 
the  alleged  persecutors  are  not  subject  to 
the  government's  control.")  (citations 
omitted).  Rather,  the  decision-maker 
should  consider  the  government's 
policies  with  respect  to  the  harm  or 
suffering  at  issue,  and  what  steps,  if  any, 
the  government  has  taken  to  prevent  the 
infliction  of  such  harm  or  suffering.  In 
addition,  the  decision-maker  should 
consider  what  kind  of  access  the 
individual  applicant  has  to  whatever 
protection  is  available,  and  any  steps 
the  applicant  has  taken  to  seek  such 
protection.  Any  attempts  by  an 
applicant  to  seek  protection  within  the 
country  of  persecution  are  relevant  but 
are  not  determinative  of  the  state's 
inability  or  unwillingness  to  control  the 
infliction  of  suffering  or  harm.  An 
appUcant's  failure  to  attempt  to  gain 
access  to  protection  is  not  in  itself 
determinative  of  the  state's  inability  or 
imwillingness  to  control  nor  does  this 
failure  bar  an  applicant  from 
estabhshing  by  other  evidence  the 
state's  inability  or  unwillingness  to 
control  the  infliction  of  suffering  or 
harm.  The  adequacy  of  access  to 


protection  may  vary  within  a  given 
society  depending  on  the  individual 
applicant's  circumstances  and  general 
country  conditions.  For  example,  in 
some  countries,  there  generally  may  be 
reasonable  access  to  state  protection,  but 
an  appUcant's  access  to  such  protection 
may  be  limited  if  the  persecutor  is 
influential  with  government  officials.  As 
another  example,  in  some  countries  a 
female  victim  of  spousal  abuse  may  be 
able  to  obtain  state  protection  if  she  has 
the  support  of  her  family  of  origin  in 
seeking  it,  but  her  access  to  such 
protection  may  be  more  limited  without 
such  support.  In  each  case,  all  factors 
relevant  to  the  availability  of  and  access 
to  state  protection  should  be  examined 
in  determining  whether  the  government 
of  the  country  in  question  is  unwilling 
or  unable  to  protect  the  applicant  from 
a  non-state  persecutor.  It  is  the 
applicant's  burden  to  come  forward 
with  the  evidence  that  the  harm  or 
suffering  is  inflicted  by  the  government, 
or  an  entity  that  the  government  is 
unable  or  unwilling  to  control. 

The  "on  account  of  Requirement  in 
General 

Even  if  it  is  determined  that  the  harm 
an  applicant  has  suffered  or  fears  may 
constitute  persecution,  the  applicant 
may  qualify  for  asylum  or  withholding 
only  if  that  persecution  is  inflicted  "on 
accoimt  of  the  applicant's  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion.  The  Supreme  Court  has  held 
that,  in  order  for  persecution  to  be  "on 
account  of  one  of  these  protected 
grounds,  there  must  be  evidence  that  the 
persecutor  seeks  to  harm  the  victim  on 
account  of  the  victim's  possession  of  the 
characteristic  at  issue.  INS  v.  Elias- 
Zacarias,  502  U.S.  478,  482  (1992).  As 
administrative  decision-makers  and  the 
courts  have  applied  this  test  to 
individual  cases,  the  determination 
about  when  persecution  is  inflicted  "on 
account  of  a  protected  ground  has 
raised  difficult  interpretive  issues.  This 
rule  provides  guidance  on  several  of 
these  issues. 

Under  long-standing  principles  of 
U.S.  refugee  law,  it  is  not  necessary  for 
an  applicant  to  show  that  his  or  her 
possession  of  a  protected  characteristic 
is  the  sole  reason  that  the  persecutor 
seeks  to  harm  him  or  her.  Both  the 
Board  and  the  federal  courts  have 
recognized  that  a  persecutor  may  have 
mixed  motivations,  and  have  stated  that 
the  "on  account  of  requirement  is 
satisfied  if  the  persecutor  acts  "at  least 
in  part"  because  of  a  protected 
characteristic.  See,  e.g..  Matter  of  T-M- 
B-.  21  I.  &  N.  Dec.  775  (BIA  1997), 
overruled  on  other  grounds  sub  nom. 
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Borja  V.  INS.  175  F.Sd  732  (9th  Cir. 
1999)  [en  banc).  Some  court  decisions 
provide  conflicting  interpretations  of 
the  extent  to  which  the  persecutor's 
motivation  must  relate  to  a  protected 
characteristic.  Compare  Singh  v.  Ilchert, 
63  F.3d  1501.  1509  {9th  Cir.  1995) 
("[Tjhe  BIA  failed  to  recognize  that 
persecutory  conduct  may  have  more 
than  one  motive,  and  so  long  as  one 
motive  is  one  of  the  statutorily 
enumerated  grounds,  the  requirements 
have  been  satisfied.  ");  with 
Gebremichael  v.  INS.  10  F.3d  28,  35  (1st 
Cir.  1993)  (alien  must  show  that  one  of 
the  five  characteristics  is  "at  the  root  of 
persecution,  such  that  [the 
characteristic)  itself  generates  a  'specific 
threat  to  the  [applicant]")  (internal 
quotations  and  citation  omitted).  This 
rule  proposes  new  language  at 
§  208.15(b)  that  would  require  an 
applicant  to  show  that  the  protected 
characteristic  is  central  to  the 
persecutor's  motivation  to  act. 
Consistent  with  current  law,  this 
language  allows  for  the  possibility  that 
a  persecutor  may  have  mixed  motives. 
It  does  not  require  that  the  persecutor  be 
motivated  solely  by  the  victim's 
possession  of  a  protected  characteristic. 
It  does,  however,  lequire  that  the 
victim's  protected  characteristic  be 
central  to  the  persecutor's  decision  to 
act  against  the  victim.  For  example, 
under  this  definition  it  clearly  would 
not  be  sufficient  if  the  protected 
characteristic  was  incidental  or 
tangential  to  the  persecutor's 
motivation. 

A  refugee  is  traditionally  an 
individual  as  to  whom  the  bonds  of 
trust,  loyalty,  protection,  and  assistance 
existing  between  a  citizen  and  his 
country  have  been  broken  and  have 
been  replaced  by  the  relationship  of  an 
oppressor  to  a  victim.  Inherent  in  the 
concept  of  refugee  status  is  the  principle 
that  an  individual  requires  international 
protection  because  his  country  of  origin 
or  of  habitual  residence  is  not  safe  for 
him,  or  cannot  protect  him,  because  of 
persecution  on  account  of  one  of  the 
five  grounds  specified  in  the  definition 
of  "refugee."  See.  e.g..  Matter  of  Acosta, 
19  I.  &  N.  Dec.  at  234-35;  1  A.  Grahl- 
Madsen,  The  Status  of  Refugees  In 
International  Law  97 ,  100  (1966).  The 
proposed  language  that  the  protected 
characteristic  of  the  refugee  be  central  to 
the  persecutor's  motivation  is  thus 
supported  by  the  purposes  of  the  1951 
Convention. 

The  proposed  language  also 
incorporates  the  doctrine  of  "imputed 
political  opinion"  into  the  regulation. 
Under  this  doctrine,  an  applicant  may 
establish  persecution  on  account  of 
political  opinion  if  he  or  she  can  show 


that  the  persecutor  was  or  is  inclined  to 
persecute  because  the  persecutor 
perceives  the  applicant  to  possess  a 
particular  political  opinion,  even  if  the 
applicant  does  not  in  fact  possess  such 
an  opinion.  See.  e.g.,  Sangha  v.  INS,  103 
F.3d  1482.  1489  (9th  Cir.  1997).  The 
proposed  language  provides  that  an 
applicant  may  satisfy  the  "on  account 
of  requirement  by  showing  that  the 
persecutor  acts  against  him  or  her  "on 
account  of  the  applicant's  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion,  or  on 
account  of  what  the  persecutor 
perceives  to  be  the  applicant's  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion."  Thus,  this  language  codifies 
the  existing  doctrine  of  imputed 
political  opinion,  as  well  as  the  existing 
administrative  interpretation  that  this 
doctrine  also  extends  to  the  protected 
grounds  other  than  political  opinion. 

In  re  R-A- 

The  proposed  new  language  in 
§  208.15(b)  is  intended  to  address 
analytical  issues  that  have  aris^  in  the 
context  of  some  claims  based  on 
domestic  violence,  and  in  particular  in 
the  Board's  decision  in  In  re  R-A-, 
Interim  Decision  3403  (BIA  1999).  hi 
that  case,  the  Board  denied  asylum  to  a 
Guatemalan  woman  who  had  been  the 
victim  of  severe  domestic  violence  by 
her  husband  in  Guatemala  and  who 
feared  that  she  would  be  at  risk  of 
continuing  violence  if  she  returned 
there.  Certain  elements  of  the  Board's 
analysis  in  this  case  affect  the  "on 
account  of  inquiry  in  asylum  and 
withholding  cases  in  general,  and  the 
■particular  social  group"  cases 
especially.  This  rule  sets  forth  a 
modified  statement  of  the  principles 
governing  the  "on  account  of  inquiry. 

The  applicant  in  In  re  R-A-  presented 
alternative  claims  of  persecution  on 
account  of  political  opinion  (the 
applicant's  opposition  to  male 
domination)  and  on  account  of 
membership  in  a  particular  social  group 
(defined  as  "Guatemalan  women  who 
have  been  intimately  involved  with 
Guatemalan  male  companions,  who 
believe  that  women  are  to  live  under 
male  domination").  Id.  at  10-14.  The 
Board  found  that  the  applicant's 
husband  did  not  seek  to  harm  her  either 
on  account  of  her  political  opinion  or  on 
account  of  her  membership  in  a 
particular  social  group.  Id.  at  14. 

The  Board's  analysis  of  the  political 
opinion  claim  is  consistent  with  long- 
standing principles  of  asylum  law  and 
is  not  altered  by  this  rule.  The  Board 
reasoned  that  the  abuse  in  this  case  was 
not  on  account  of  the  applicant's 


political  opinion  because  there  was  no 
evidence  that  the  applicant's  husband 
was  aware  of  the  applicant's  opposition 
to  male  dominance,  or  even  that  he 
cared  what  her  opinions  on  this  matter 
were.  Rather,  he  continued  to  abuse  her 
regardless  of  what  she  said  or  did.  Id.  at 
13-14.  This  portion  of  the  decision  is 
consistent  with  the  Supreme  Court's 
reasoning  in  Elias-Zacarias,  supra,  and 
with  the  Board's  own  precedent  that 
harm  is  not  on  account  of  political 
opinion  when  it  is  inflicted  regardless  of 
the  victim's  opinion  rather  than  because 
of  that  opinion.  See  Matter  of  Chang,  20 
I.  &  N.  Dec.  38.  44-45  (BIA  1989). 
superceded  on  other  grounds.  Matter  of 
X-P-T-,  21  I.  &  N.  Dec.  634  (BIA  1996). 

The  Board's  particular  social  group 
analysis  in  In  re  R-A-,  however, 
requires  some  clarification.  The  Board 
foimd  that  the  violence  in  this  case  was 
not  "on  account  of  the  applicant's 
membership  in  the  particular  social 
group  asserted — essentially  Guatemalan 
women  intimately  involved  with 
abusive  Guatemalan  men. '  Id.  at  17.  The 
Service  argued,  and  the  Board  agreed, 
that  there  was  no  indication  that  the 
applicant's  husband  would  harm  any 
other  member  of  the  asserted  particular 
social  group.  In  other  words,  there  was 
no  evidence  that  he  would  seek  to  harm 
other  women  who  live  with  other 
abusive  partners.  Id.  This  was  an 
important  factor  in  the  Board's  decision 
that  the  harm  in  that  case  was  not  on 
account  of  membership  in  a  particular 
social  group.  The  Board  did  consider 
other  factors  in  reaching  its  conclusion 
that  no  nexus  had  been  shown  between 
the  husband's  violence  and  the  claimed 
particular  social  group.  However,  the 
Board's  reasoning  on  this  point  could  be 
construed  to  foreclose  the  possibility  of 
satisfying  the  "on  account  of 
requirement  when  the  persecutor  does 
not  seek  to  harm  other  members  of  the 
asserted  particular  social  group. 

As  an  evidentiary  matter,  it  often 
would  be  reasonable  to  expect  that  a 
person  who  is  motivated  to  harm  a 
victim  because  of  a  characteristic  the 
victim  shares  with  others  would  be 
prone  to  harm  or  threaten  others  who 
share  the  targeted  characteristic.  Such  a 
showing  should  not  necessarily  be 
required  as  a  matter  of  law,  however,  in 
order  for  an  applicant  to  satisfy  the  "on 
account  of  requirement.  In  some  cases, 
a  persecutor  may  in  fact  target  an 
individual  victim  because  of  a  shared 
characteristic,  even  though  the 
persecutor  does  not  act  against  others 


3  To  the  extent  that  the  asserted  particular  social 
group  in  /n  re  B-A-  could  be  interpreted  to  have 
been  defined  by  the  persecution  feared,  this  rule 
clarifies  below  that  a  social  group  must  exist 
independently  of  the  feared  persecution. 


who  possess  the  same  characteristic.  For 
example,  in  a  society  in  which  members 
of  one  race  hold  members  of  another 
race  in  slavery,  that  society  may  expect 
that  a  slave  owner  who  beats  his  owm 
slave  would  not  beat  the  slave  of  his 
neighbor.  It  would  nevertheless  be 
reasonable  to  conclude  that  the  beating 
is  centrally  motivated  by  the  victim's 
race.  Similarly,  in  some  cases  involving 
domestic  violence,  an  applicant  may  be 
able  to  establish  that  the  abuser  is 
motivated  to  harm  her  because  of  her 
gender  or  because  of  her  status  in  a 
domestic  relationship.  This  may  be  a 
characteristic  that  she  shares  with  other 
women  in  her  society,  some  of  whom 
are  also  at  risk  of  harm  from  their 
partners  on  account  of  this  shared 
characteristic.  Thus,  it  may  be  possible 
in  some  cases  for  a  victim  of  domestic 
violence  to  satisfy  the  "on  account  of 
requirement,  even  though  social 
limitations  and  other  factors  result  in 
the  abuser  having  the  opportimity.  and 
indeed  the  motivation,  to  harm  only  one 
of  the  women  who  share  this 
characteristic,  because  only  one  of  these 
women  is  in  a  domestic  relationship 
with  the  abuser. 

To  allow  for  this  possibility,  this  rule 
provides  that,  when  evaluating  whether 
an  applicant  has  met  his  or  her  burden 
of  proof  to  establish  that  the  harm  he  or 
she  suffered  or  fears  is  "on  account  of 
a  protected  characteristic,  "[bjoth  direct 
and  circumstantial  evidence  may  be 
relevant  to  the  inquiry."  The  rule 
further  provides  that  "[ejvidence  that 
the  persecutor  seeks  to  act  against  other 
individuals  who  share  the  applicant's 
protected  characteristic  is  relevant  and 
may  be  considered  but  shall  not  be 
required." 

in  every  asylum  or  withholding  case, 
of  course,  it  remains  the  applicant's 
burden  to  establish  that  the  specific 
persecutor  involved  in  her  claim  is 
motivated  to  act  against  her  because  of 
her  possession  or  perceived  possession 
of  a  protected  characteristic.  As  this  rule 
underscores,  both  direct  and 
circumstantial  evidence  may  be  relevant 
to  this  determination.  As  in  any  asylum 
or  withholding  case,  evidence  about  the 
persecutor's  statements  and  actions  will 
be  considered.  In  addition,  evidence 
about  patterns  of  violence  in  the  society 
against  individuals  similarly  situated  to 
the  applicant  may  also  be  relevant  to  the 
"on  account  of  determination.  For 
example,  in  the  domestic  violence 
context,  an  adjudicator  would  consider 
any  evidence  that  the  abuser  uses 
violence  to  enforce  power  and  control 
over  the  applicant  because  of  the  social 
status  that  a  woman  may  acquire  when 
she  enters  into  a  domestic  relationship. 
This  would  include  any  direct  evidence 


about  the  abuser's  own  actions,  as  well 
as  any  circumstantial  evidence  that  such 
patterns  of  violence  are  (1)  supported  by 
the  legal  system  or  social  norms  in  the 
country  in  question,  and  (2)  reflect  a 
prevalent  belief  within  society,  or 
within  relevant  segments  of  society,  that 
cannot  be  deduced  simply  by  evidence 
of  random  acts  within  that  society.  Such 
circumstantial  evidence,  in  addition  to 
direct  evidence  regarding  the  abuser's 
statements  or  actions,  would  be  relevant 
to  determining  whether  the  abuser 
believes  he  has  the  authority  to  abuse 
and  control  the  victim  "on  account  of 
her  status  in  the  relationship. 

Further,  a  claim  involving  domestic 
violence  in  which  the  applicant  has 
satisfied  the  "on  account  of 
requirement  remains  subject  to  the  full 
range  of  generally  applicable 
requirements  under  the  asylum  and 
withholding  laws.  For  example,  as  in 
any  other  case,  the  fear  of  future  abuse 
cannot  be  speculative,  it  must  be  'well- 
founded."  A  woman  who  is  not  in  an 
abusive  relationship,  for  example, 
would  not  have  a  "well-foimded"  fear  of 
domestic  violence  even  if  there  is  a  high 
incidence  of  domestic  violence  in  her 
country  of  origin.  The  harm  feared  must 
be  serious  enough  to  constitute 
persecution;  isolated  incidents  of 
discrimination  or  lesser  forms  of  harm 
would  not  qualify  as  persecution.  As  in 
any  asylum  or  withholding  case  in 
which  the  persecutor  is  not  the  state 
itself,  the  applicant  would  have  to  show 
that  the  state  is  unwilling  or  unable  to 
protect  her.  Generally,  an  applicant's 
claim  based  on  domestic  violence  will 
rest  on  personal  experiences  not 
addressed  in  general  country  conditions 
information.  General  country  conditions 
information  may,  however,  support 
such  a  claim.  The  applicant  should 
come  forward  with  testimony  regarding 
her  personal  experience,  and.  if 
available,  docimientary  evidence 
relating  to  her  claim. 

This  rule  will  also  affect  the  analysis 
of  asylum  or  withholding  claims  made 
by  alleged  abusers.  A  perpetrator  of 
domestic  violence  serious  enough  to  be 
persecution,  who  has  abused  the  victim 
because  of  the  victim's  membership  in 
a  particular  social  group,  would  be 
barred  from  seeking  asylum  imder 
section-101{a)(42)  of  the  Act.  8  U.S.C. 
1101(a)(42).  The  Service  vdll  consider 
ways  to  identify  these  individuals.  Of 
course,  if  removable,  these  individuals 
would  normally  be  entitled  to  a  full 
hearing  prior  to  removal ,  during  which 
all  evidence  relevant  to  eligibility  could 
be  presented  and  considered.  This  will 
allow  the  government  to  protect  our 
asylees  and  residents  against 
persecutors. 


Membership  in  a  Particular  Social 
Group 

Once  an  applicant  has  estabUshed 
that  the  harm  he  or  she  has  suffered  or 
fears  is  "on  account  of  the 
characteristic  asserted,  the  applicant 
must  establish  that  the  characteristic 
qualifies  as  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion.  Membership  in  a 
particular  social  group  is  p>erhaps  the 
most  complex  and  difficult  to 
understand  of  these  five  grounds.  There 
is  relatively  little  precedent  about  the 
meaning  of  "a  particular  social  group," 
and  that  which  exists  has  at  times  been 
subject  to  conflicting  interpretations. 
This  rule  sets  out  the  requirements  for 
determining  what  qualifies  as  "a 
particular  social  group,"  clarifies  the 
relevance  of  past  experience,  and 
provides  a  list  of  non-determinative 
factors  to  be  considered. 

The  key  Board  decision  on  the 
meaning  of  "a  particular  social  group" 
requires  that  members  of  the  group 
share  a  "common,  inunutable"  trait. 
Matter  of  Acosta,  19 1.  &  N.  Dec.  at  233. 
This  rule  codifies  this  basic  approach  at 
§208.15(0(1),  by  providing  that  "[a] 
particular  social  group  is  composed  of 
members  who  share  a  conamon, 
immutable  characteristic,  such  as  sex. 
color,  kinship  ties,  or  past  experience, 
that  a  member  either  caiuiot  change  or 
that  is  so  fundamental  to  the  identity  or 
conscience  of  the  member  that  he  or  she 
should  not  be  required  to  change  it." 
The  crucial  aspect  of  this  definition  is 
that,  to  be  immutable,  the  common  trait 
must  be  unchangeable  or  truly 
fundamental  to  an  applicant's  identity. 
Gender  is  clearly  such  an  immutable 
trait,  is  listed  as  such  in  Matter  of 
Acosta,  and  is  incorporated  in  this  rule. 
Further,  there  may  be  circimfistances  in 
which  an  applicant's  mcirital  status 
could  be  considered  immutable.  This 
would  be  the  case,  for  example,  if  a 
woman  could  not  reasonably  be 
expected  to  divorce  because  of  religious, 
cultural,  or  legal  constraints.  Any 
intimate  relationship,  including 
marriage,  could  also  be  immutable  if  the 
evidence  indicates  that  the  relationship 
is  one  that  the  victim  could  not 
reasonably  be  expected  to  leave.  Thus, 
this  rule  further  provides  in 
§  208.15(C)(1)  that  "[i]n  determining 
whether  an  applicant  cannot  change,  or 
should  not  be  expected  to  change,  the 
shared  characteristic,  all  relevant 
evidence  should  be  considered, 
including  the  applicant's  individual 
circiunstances  and  country  conditions 
information  about  the  applicant's 
society." 
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This  rule  also  includes  the  principle 
that  the  particular  social  group  in  which 
an  applicant  claims  membership  cannot 
be  defined  by  the  harm  which  the 
applicant  claims  as  persecution.  It  is 
well-established  in  the  case  law  that  this 
type  of  circular  reasoning  does  not 
suffice  to  articulate  a  particular  social 
group.  See  Gomez  v.  INS,  947  F.2d  660, 
664  {2d  Cir.  1991)  (rejecting  the 
applicant's  claim  to  membership  in  a 
particular  social  group  of  women  who 
have  been  previously  battered  and  raped 
by  Salvadoran  guerrillas).  It  is  also 
supported  by  Convention-based 
imderstandings  of  the  definition  of 
membership  in  a  particular  social  group. 
See,  e.g.,  Islam  v.  Secretary  of  State  for 
the  Home  Department,  2  App.  Cas.  629 
(H.L.  1999)  {United  Kingdom)  ("It  is 
common  ground  that  there  is  a  general 
principle  that  there  can  only  be  a 
'particular  social  group'  if  the  group 
exists  independently  of  the 
persecution")  (Lord  Steyn). 

Proposed  §  208.15(c)(2)  provides  that, 
"[wjhen  past  experience  defines  a 
particular  social  group,  the  past 
experience  must  be  an  experience  that, 
at  the  time  it  occurred,  the  member 
either  could  not  have  changed  or  was  so 
fundamental  to  his  or  her  identity  or 
conscience  that  he  or  she  should  not 
have  been  required  to  change  it."  This 
is  consistent  writh  ciuxent  case  law  that 
recognizes  that  past  experiences  can  be 
the  basis  for  membership  in  a  particular 
social  group.  See  Matter  ofFuentes,  19 
I.  &  N.  Dec.  658,  662  (BIA  1988).  The 
regulatory  language  preserves  the  key 
requirement  fi-om  Matter  of  Acosta, 
supra,  that  the  trait  defining  a  particular 
social  group  must  be  a  fundamental  one, 
which  an  individual  should  not  be 
required  to  change.  In  reality,  of  course, 
no  past  experience  can  be  changed,  as 
it  has  aheady  occurred.  But  not  all  past 
experiences  should  quahfy  as  traits 
which,  if  shared  by  others,  can  define  a 
particular  social  group  for  asylum  and 
withholding  piu-poses.  The  experience 
of  joining  a  violent  gang  in  the  past,  for 
example,  cannot  be  changed.  At  that 
point  in  the  past,  however,  that 
experience  could  have  been  avoided  or 
changed.  In  other  words,  the  individual 
could  have  refrained  fi'om  joining  the 
group.  Certainly,  it  is  reasonable  for  any 
society  to  require  its  members  to  refrain 
from  certain  forms  of  illegal  activity. 
Thus,  for  example,  under  this  language, 
persons  who  share  the  past  experience 
of  having  joined  a  gang  would  not 
constitute  a  particular  social  group  on 
the  basis  of  a  past  experience. 

The  requirement  in  §  208.15(C)(1)  that 
the  persecution  exist  independently  of 
the  harm  is  equally  applicable  to  claims 
of  membership  in  a  particular  social 


group  based  on  past  experience.  At  least 
in  theory,  a  shared  past  experience  that 
defines  a  social  group  could  be  harm 
suffered  by  the  applicant  and  other 
group  members  in  the  past.  In  such  a 
claim  however,  the  past  harm  that 
defines  the  social  group  cannot  be  the 
same  harm  that  the  applicant  claims  as 
persecution.  Rather,  in  order  for 
persecution  to  be  "on  accoimt  of 
membership  in  such  a  group,  the  past 
experience  must  exist  independently  of 
the  persecution.  In  fact,  the  past 
experience  must  be  the  reason  the 
persecutor  inflicted  or  is  inclined  to 
inflict  the  persecution  on  the  applicant. 

Finally,  the  proposed  language  in 
§  208.15(C)(3)  provides  a  non-exclusive 
list  of  additional  factors  that  may  be 
considered  in  determining  whether  a 
particular  social  group  exists.  These 
factors  are  drawn  from  existing 
administrative  and  judicial  precedent 
on  the  meaning  of  the  "particular  social 
group"  ground.  These  precedents  have 
been  subject  to  conflicting 
interpretations,  however,  and  this 
provision  resolves  those  ambiguities  by 
providing  that,  while  these  factors  may 
be  relevant  in  some  cases,  they  are  not 
requirements  for  the  existence  of  a 
particular  social  group. 

The  first  three  factors  in  this  section 
are  drawn  from  the  Ninth  Circuit's 
decision  in  Sanchez-Trujillo  v.  INS,  801 
F.2d  1571  (9th  Cir.  1986).  In  that  case,      ■ 
the  Ninth  Circuit  stated  that  "the  phrase 
'particular  social  group'  implies  a 
collection  of  people  closely  affiliated 
with  each  other,  who  are  actuated  by 
some  conunon  impulse  or  interest,"  id. 
at  1576,  and  that  "(ojf  central  concern 
is  the  existence  of  a  voluntary 
associational  relationship  among  the 
purported  members,"  id.  These  factors 
have  often  been  interpreted  as 
prerequisites  for  the  existence  of  a 
particular  social  group  in  the  Ninth 
Circuit.  The  Ninth  Circuit  clarified  the 
significance  of  these  factors  in  the 
recent  case  of  Hemandez-Montiel  v. 
INS.  225  F.Sd  1084  (9th  Cir.  2000).  The 
court  held  that  its  decision  in  Sanchez- 
Trujillo  should  be  interpreted  as 
consistent  with  the  Board's  decision  in 
Matter  of  Acosta  and  that  the  voluntary 
associational  test  is  an  alternative  basis 
for  estabUshing  membership  in  a 
particular  social  group.  See  225  F.3d  at 
1093  n.6.  Other  circuits  have  not 
applied  this  factor,  and,  instead  have 
simply  relied  on  the  Board's 
determination  that  the  group  must  share 
a  "common,  immutable"  characteristic. 
See,  e.g.,  Fatin  v.  INS,  12  F.3d  1233, 
1239  (3d  Cir.  1993)  (quoting  Matter  of 
Acosta,  19  I.  &  N.  Dec.  at  233).  In  cases 
arising  outside  the  Ninth  Circuit,  the 
Board  has  decided  that  a  particular 


social  group  may  exist  without  reference 
to  these  factors.  See,  e.g..  Matter  of 
Toboso- Alfonso,  20  I.  &  N.  Dec.  819, 
820-21  (BIA  1990)  (Cuban  homosexuals 
are  a  particular  social  group);  Matter  of 
Kasinga,  21  I.  &  N.  Dec.  at  365  (young 
women  who  belong  to  a  specific 
Togolese  tribe  and  who  oppose  FGM  are 
a  particular  social  group).  "To  ensiu-e 
uniform  and  fair  administrative 
adjudications  of  particular  social  group 
asylum  claims,  this  rule  clarifies  Uiat 
the  Department  views  the  Sanchez- 
Trujillo  factors  as  considerations  that 
may  be  relevant  in  some  cases,  but  not 
as  requirements  for  a  particular  social 
group. 

Similarly,  the  next  three  factors  in 
this  proposed  section  are  drawn  from 
the  Board's  decision  in  In  re  R-A-.  In 
that  case,  the  Board  found  it  highly 
significant  for  "particular  social  group" 
analysis  that  the  applicant  had  not 
showm  that  the  group  she  asserted  "is  a 
group  that  is  recognized  and  imderstood 
to  be  a  societal  faction,  or  is  otherwise 
a  recognized  segment  of  the  population, 
within  Guatemala,"  or  that  "the  victims 
of  spouse  abuse  view  themselves  as 
members  of  this  group."  Id.  at  15.  The 
Board  also  focused  on  whether  "it  is 
more  likely  that  distinctions  will  be 
drawn  within  the  society  between  those 
who  share  and  those  who  do  not  share 
the  characteristic"  at  issue.  Id.  at  16. 
This,  of  course,  could  be  an  important 
inquiry  in  asylum  and  withholding 
cases.  The  Board  did  not  characterize 
these  elements  as  requirements, 
however.  This  rule  incorporates  them  as 
factors,  but  confirms  that  they  are 
considerations,  which,  while  they  may 
be  relevant  in  some  cases,  are  not 
determinative  of  the  question  of 
whether  a  particular  social  group  exists. 

In  applying  the  factor  at 
§  208.15(c)(3)(vi)— whether  members  of 
a  given  group  are  distinguished  for 
different  treatment — it  would  be 
relevant  to  consider  any  evidence  about 
societal  attitudes  toward  group  members 
or  about  harm  to  group  members, 
including  whether  the  institutions  of  the 
society  at  hand  offer  fewer  protections 
or  benefits  to  members  of  the  group  than 
to  other  members  of  society.  In  In  re  R- 
A-,  for  example,  evidence  presented  that 
would  be  relevant  to  this  inquiry 
included  the  applicant's  testimony  that 
the  poUce  did  not  respond  to  her  calls 
for  help,  and  that,  when  she  appeared 
before  a  judge,  he  told  her  that  he  would 
not  interfere  in  domestic  disputes. 
Further,  the  Board's  conclusion  that 
documentary  coimtry  conditions 
evidence  indicates  that  "Guatemalan 
society  still  tends  to  view  domestic 
violence  as  a  family  problem"  would 
also  be  relevant.  This  type  of  evidence 


may  be  considered  in  determining 
whether,  because  the  applicant 
possesses  a  particular  characteristic, 
harm  inflicted  on  the  applicant  may  be 
tolerated  by  society  while  it  would  not 
be  tolerated  if  inflicted  on  members  of 
the  society  at  large. 

The  Department  has  elected  at  this 
point  to  propose  that  the  relationship  of 
In  re  R-A-  and  domestic  violence  claims 
to  the  definition  of  "refugee"  be 
addressed  by  articulating  broadly 
applicable  principles  to  guide 
adjudicators  in  applying  the  refugee 
definition  and  other  statutory  and 
regulatory  provisions  generally.  The 
Department  has  tentatively  concluded 
that  this  approach  would  be  more  useful 
than  simply  announcing  a  categorical 
rule  that  a  victim  of  domestic  violence 
is  or  can  be  a  refugee  on  accoimt  of  that 
experience  or  fear,  or  that  persons 
presenting  such  claims  may  be  found 
eligible  for  relief  or  granted  relief  as  a 
matter  of  discretion  in  certain  specified 
circumstances.  The  ciurent  proposal  of 
the  Department  would  encourage 
development  of  the  law  in  the  area  of 
domestic  violence  as  well  as  in  other 
new  claims  that  may  arise.  Asylum  and 
withholding  cases  are  typically  highly 
fact  specific.  A  case-by-case  approach 
would  reflect  that  reality,  and  would, 
also  leave  the  refinement  of  applicable 
principles  open  to  further  development. 
The  Department  is  nonetheless  seeking 
comments  on  the  relative  merits  of  this 
approach,  and  other  possible 
approaches,  to  providing  for 
consideration  of  domestic  violence 
claims  as  a  basis  for  asylum  and 
withholding  of  removal. 

This  rule  does  not  modify  the 
definition  of  "firm  resettlement."  The 
rule  merely  changes  its  placement  to 
§  208.15(d)  of  the  regulations. 

Burden  of  Proof 

Under  U.S.  law,  a  showing  of  past 
persecution  qualifies  an  applicant  for 
refugee  status.  Section  101(a)(42)  of  the 
Act.  (8  U.S.C.  1101(a)(42)).  A  showing  of 
past  persecution  is  also  strongly 
indicative  of  the  possibility  of  future 
harm.  Under  the  current  regulations  as 
modified  by  the  final  rule  on  asyliun 
procedures  published  in  conjunction 
with  this  rule,  a  presumption  of  well- 
founded  fear  applies  to  applicants  who 
qualify  as  refugees  based  on  past 
persecution.  The  presumption  places 
the  burden  on  the  U.S.  government  to 
show  by  a  preponderance  of  the 
evidence  that  a  refugee  no  longer  has  a 
well-founded  fear  of  future  persecution. 
The  Department  believes  that  this 
allocation  of  the  burden  generally  is 
appropriate  in  light  of  the  applicant's 
refugee  status. 


The  final  rule  on  asylum  procediures 
published  in  conjunction  with  this  rule 
broadens  the  evidence  with  which  the 
government  can  rebut  the  presumption 
of  well-founded  fear.  The  presumption 
can  be  rebutted  by  evidence  of  a 
fundamental  change  in  circumstances, 
including  country  conditions 
information,  or  a  showing  of  a 
reasonable  internal  relocation 
alternative.  The  Department  recognizes 
that  some  cases  involving  past 
persecution  by  non-government 
persecutors  may  present  questions  about 
whether  the  presumption  of  a  well- 
foimded  fear  of  future  persecution  is 
appropriate.  For  example,  to  some 
commenters,  the  presumption  of 
internal  relocation  may  seem  less 
warranted  in  cases  involving  non- 
government actors,  or  especially  in 
those  cases  involving  individual  non- 
govenmient  actors,  for  which  there  may 
be  more  reason  to  believe  that  the  victim 
could  relocate.  Some  commenters  may 
believe  that  certain  types  of  individual 
non-government  actor  cases  warrant  a 
presumption  more  than  others  and 
shovdd  therefore  be  treated  differently. 

The  Violence  Against  Women  Office 
of  the  Department  of  Justice  has  offered 
the  following  observations  about 
domestic  violence,  based  on  its 
experience  in  the  U.S.  as  well  as  with 
foreign  governments  and  non- 
governmental organizations: 

It  is  our  experience  that  domestic  violence 
manifests  similetr  characteristics  across  all 
racial,  ethnic  and  socioeconomic  groups,  and 
that  many  cultxires  have  a  variety  of  ways  in 
which  they  condone  and  perpetuate  domestic 
violence.  See.  e.g.,  Lori  J.  Heise,  Violence 
Against  Women:  The  Hidden  Health  Burden 
(World  Bank  Discussion  Papers  1994); 
Ending  Violence  Against  Women,  27 
Population  Reports  5  (lohns  Hopkins  School 
of  Public  Health,  Dec.  1999)  (summarizing 
surveys  from  many  countries  discussing 
domestic  violence).  See  generally  H.R.  Rep. 
103-395,  at  25-28  (1993)  (congressional 
findings  of  fact  about  domestic  violence). 
First,  in  relationships  involving  domestic 
violence,  past  behavior  is  a  strong  predictor 
of  future  behavior  by  the  abuser.  See,  e.g.. 
United  States  Department  of  Justice, 
Understanding  Domestic  Violence:  A 
handbook  for  Victims  and  Professionals. 
Victims  report  patterns  of  abuse — rather  than 
single,  isolated  incidents — that  tend  to 
include  the  repeatecl  use  of  physical,  sexual 
and  emotional  abuse,  threats,  intimidation, 
isolation  and  economic  coercion.  See,  e.g.. 
Anne  L.  Ganley.  "Understanding  Domestic 
Violence,"  in  bnproving  The  Health  Care 
Response  to  Domestic  Violence:  A  Resource 
Manual  for.Health  Care  Providers  15  (Debbie 
Lee  et  al.  eds.,  1996).  Second,  both 
domestically  and  internationally,  domestic 
violence  centers  on  power  and  control  over 
the  victim.  See,  e.g.,  Violence  against  Women 
in  the  International  Community,  7  Cardozo  ). 
Int'l  &  Comp.  L.  205-318  (multiple  authors 


discussing  violence  against  women 
internationally).  See  generally  Violence 
Against  Women:  An  International  and 
Interdisciplinary  Journal  (multiple  volumes). 
Consequently,  when  victims  attempt  to  flee 
the  abusive  relationship,  or  otherwise  assert 
their  independence,  abusers  often  pursue 
them  and  escalate  the  violence  to  regain  or 
reassert  control.  See,  e.g..  United  Stales 
Department  of  Justice.  Stalking  and  Domestic 
Violence:  The  Third  Annual  Report  to 
Congress  under  the  Violence  Against  Women 
Act  (1998);  see  also  Barbara  J.  Hart,  "The 
Legal  Road  to  Freedom,"  in  Battering  and 
Family  Therapy:  A  Feminist  Perspective  13 
(Mcirsali  Hansen  &  Michele  Harway  eds.. 
1993)  (citing  a  variety  of  studies  on 
separation  violence).  The  risk  of  lethality  to 
the  victim  is  typically  greatest  when  she 
attempts  to  escape  the  abuse  and,  in  contrast 
to  other  persecution  cases  where  the 
persecutor's  desire  to  harm  the  victim  may 
wane  if  the  victim  leaves,  the  victim's 
attempt  to  leave  typically  increases  the 
abuser's  motivation  to  locate  and  harm  her. 
See,  e.g.,  Kerry  Healey  et  al..  Batterer 
Intervention:  Program  Approaches  and 
Criminal  Justice  Strategies  (United  States 
Department  of  Justice,  National  Institute  of 
Justice.  Feb.  1998);  27  Population  Reports  7 
(discussing  this  issue  in  foreign  countries); 
Evan  Stark  &  Anne  Flintcraft,  "Violence 
Among  Intimates:  An  Epidemiological 
Review,"  in  Handbook  of  Family  Violence 
293  (Vincent  B.  Van  Hasselt  et  al.  eds^  1988); 
Martha  R.  Mahoney.  Legal  Images  of  Battered 
Women:  Redefining  the  Issues  of  Separation. 
90  Mich,  L.  Rev.  1,  64-65  (1991).  Third, 
because  of  the  abuser's  intimate  relationship 
with  the  victim,  he  is  likely  to  possess 
important  information  about  where  the 
victim  could  go  or  to  whom  she  would  turn 
for  assistance. 

These  observations  seem  to  support 
retaining  the  presumption  of  well- 
founded  fear  of  future  persecution  for 
those  applicants  who  have  established 
past  persecution  by  an  individual  non- 
state  actor  in  the  domestic  violence 
context.  The  Department  recognizes 
however,  that  this  rule  does  not  address 
other  types  of  individual,  non-state 
actor  cases  that  may  arise  in  the  future. 
Therefore,  the  Department  solicits 
suggestions  as  to  whether  it  should 
continue  to  maintain  the  presumption  of 
well-foimded  fear  of  future  persecution, 
including  the  presumption  of  internal 
relocation,  in  cases  involving 
persecutors  who  are  non-state  actors. 
The  Department  welcomes  the  views  of 
the  public  on  the  merits  of  the  approach 
proposed  in  this  rule  and  will  carefully 
weigh  all  comments  in  articulating  the 
final  rule. 

In  all  cases  of  past  persecution  the 
government  may  rebut  the  presumption 
of  well-founded  fear  of  future 
persecution.  The  Department  recognizes 
that,  especially  if  the  general  rule 
concerning  burden  of  proof  is  retained 
for  cases  involving  individual  non-state 
actors,  some  of  the  new  types  of  claims 
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based  on  persecution  by  individuals 
may  present  a  question  of  production  of 
evidence  useful  to  rebuttal  that  may  be 
uniquely  in  the  hands  of  the  applicant 
claiming  persecution.  Moreover, 
whether  or  not  the  burden  of  proof  is 
retained  in  this  context,  the  Department 
has  concluded  that  it  would  be 
appropriate  to  codify  long-standing 
principles  of  law  relating  to  the 
applicant's  burden  of  production  in 
asylum  and  withholding  cases.  For 
example,  in  the  domestic  violence 
context,  an  applicant's  claim  will  rest 
on  direct  evidence  regarding  her 
experiences  with  the  persecutor  that  are 
not  addressed  in  general  country 
conditions  information;  Circiunstantial 
evidence,  such  as  general  country 
conditions  information  also  may 
support  such  a  claim.  Under  current 
case  law,  evidence  relating  to  the 
applicant's  personal  experiences  or 
personal  knowledge  of  the  likelihood  of 
future  harm  should  be  provided  by  the 
applic^t  if  reasonably  available,  or  an 
explanation  should  be  given  as  to  why 
such  information  was  not  presented. 
This  is  well-established  in  the  case  law. 
See  Matter  ofS-M-J-.  21  I.  &  N.  Dec. 
722,  724  (BIA  1997)(en  banc). 
Fiuthermore,  "where  there  are 
significant,  meaningful  evidentiary 
gaps,  applications  will  ordinarily  have 
to  be  denied  for  failure  of  proof."  Matter 
ofDass.  20  I.  &  N.  Dec.  120.  124  {BIA 
1989)  (citing  8  CFR  208.5, 
242.17{c)(1988)). 

Being  accorded  the  presumption  of 
well-founded  fear  does  not  reheve  the 
applicant  of  the  burden  of  producing 
testimony  or  documentation  reasonably 
available,  especially  evidence  within 
the  knowledge  of  the  applicant.  Failure 
to  do  so  can  be  considered  in  (1)  making 
a  factual  determination  that  the 
presumption  has  been  rebutted,  (2)  in 
credibility  determinations,  and  (3)  in 
the  exercise  df  discretion  in  granting 
asyliun.  The  inquiry  of  an  immigration 
judge  or  asylum  officer  considering 
evidence  relevant  to  a  discretionary 
grant  of  asylimi  or  a  grant  of 
withholding  will  normally  include 
factors  relating  to  future  persecution 
evea  in  cases  where  past  persecution 
has  been  shown.  For  example,  the 
adjudicator  should  make  inquiries  into 
factors  such  as  whether  there  has  been 
a  fundamental  change  in  circumstances, 
the  ability  of  the  applicant  to  relocate, 
the  location  and  status  of  the  persecutor 
if  known,  and  any  evidence  of  a  pattern 
of  pursuit  by  the  persecutor.  This  is 
consistent  with  the  adjudicator's  ability 
to  consider  all  facts  he  or  she  deems 
relevant  to  an  asylum  or  withholding 
claim. 


Finally,  this  proposed  rule  adds 
language  to  §§  208.13(b)(l)(ii)  and 
208.16(b}(l)(ii)  clarifying  the  procediual 
handling  of  asylum  and  withholding 
claims  in  cases  where  the  government 
has  the  burden  of  rebutting  a 
presumption  of  well-founded  fear  of 
persecution  or  likelihood  of  future 
threat  to  life  or  freedom.  The  final 
regulations  on  asylum  procedures 
published  in  conjunction  with  this 
proposed  rule  provide  that,  when  an 
applicant  for  asylum  establishes  that  he 
or  she  suffered  past  persecution,  the 
applicant  will  be  presumed  also  to  have 
a  well-founded  fear  of  persecution, 
unless  a  preponderance  of  the  evidence 
establishes  that  there  has  been  a 
fundamental  change  in  circumstances 
such  that  the  applicant  no  longer  has  a 
well-founded  fear  of  persecution,  or  the 
applicant  could  reasonably  avoid  future 
persecution  by  relocating  to  another  part 
of  the  applicant's  country  or,  if  stateless, 
the  applicant's  coimtry  of  last  habitual 
residence.  See  8  CFR  208.13(b)(l)(i).  A 
similar  presumption  appfies  to 
applicants  for  withholding  of  removal. 
See  8  CFR  208.16tb)(l)  (upon  showing 
of  past  persecution,  presumption  arises 
that  it  is  more  likely  than  not  that 
applicant  will  face  future  persecution, 
unless  a  preponderance  of  the  evidence 
demonstrates  fundamental  change  of 
circumstances  or  that  it  would  be 
reasonable  for  the  applicant  to  relocate 
within  the  country  of  persecution). 

Confusion  has  arisen  concerning  the 
proper  disposition  of  cases  in  which  a 
finding  of  no  past  persecution  is 
reversed  on  appeal.  This  rule  will  codify 
a  principle  that,  when  an  inunigration 
judge  or  the  Board  finds  that  the 
applicant  has  failed  to  establish  past 
persecution,  the  question  of 
fundamental  changed  circumstances 
and  reasonable  internal  relocation  shall 
be  deemed  reserved,  and  the  Service 
shall  not  be  required  to  present 
evidence  on  fundamental  changed 
circumstances  or  reasonable  internal 
relocation  to  preserve  the  issues. 
Accordingly,  if  the  immigration  judge's 
or  Board's  finding  of  no  past 
persecution  is  set  aside,  the  Service  will 
remain  free  on  remand  to  present 
evidence  and  argument  on  the  question 
of  changes  in  country  conditions  or 
internal  relocation. 

This  rule  is  consistent  with 
established  rules  governing  judicial 
review  of  agency  action  and  of  civil 
procedure.  When  a  federal  court  reviews 
final  agency  action  such  as  a  decision  of 
the  Board: 

[i]f  the  record  before  the  agency  does  not 
support  the  agency  action,  if  the  agency  has 
not  considered  all  releveint  factors,  or  if  the 
reviewing  court  simply  cannot  evaluate  the 


challenged  agency  action  on  the  basis  of  the 
record  before  it,  the  proper  course,  except  in 
rare  circumstances,  is  to  remand  to  the 
agency  for  additional  investigation  or 
explanation.  The  reviewing  court  is  not 
generally  empowered  to  conduct  a  de  novo 
inquiry  into  the  matter  being  reviewed  eind 
to  reach  its  own  conclusions  based  on  such 
an  inquiry. 

Florida  Power  S-  Light  Co.  v.  Lorion,  470 
U.S.  729,  744  (1985).  Similarly,  in 
ordinary  civil  litigation,  absent  a 
contrary  order  in  the  particular  case,  if 
a  party  moves  for,  or  a  district  court 
grants,  summary  judgment  for  a  party  on 
one  of  a  niunber  of  potentially 
dispositive  groimds,  that  ruling  does  not 
mean  that  the  party  is  abandoning  or  the 
court  is  addressing  sub  silentio  possible 
alternative  grounds  of  decision.  And,  if 
that  narrow  grant  of  summary  judgment 
is  reversed  on  appeal,  the  court  of 
appeals  does  not  proceed  to  enter 
summary  judgment  for  the  opposing 
party  on  a  ground  that  was  not 
addressed  by  the  district  court's  ruUng. 
Rather,  the  case  is  remanded  for  further 
proceedings. 

We  have  concluded  that  a  similar 
approach  should  be  made  explicit  in  the 
context  of  immigration  judge  or  Board 
decisions  finding  an  absence  of  past 
persecution — the  inunigration  judge's  or 
Board's  silence  on  the  question  of 
fundamental  changed  circumstances  or 
reasonable  internal  relocation  should 
not  be  considered  an  implicit  resolution 
of  the  question,  and  the  case  should  be 
remanded  for  the  presentation  of 
evidence  and  a  decision  by  the  Board  or 
inunigration  judge  in  the  first  instance. 
The  contrary  practice  is  not  only 
inconsistent  with  ordinary  practice,  but 
encourages  the  Board,  immigration 
judges,  and  the  Service  to  engage  in 
potentially  wasteful  expenditures  of 
resources  litigating  and  deciding  issues 
that  may  not  ever  need  to  be  resolved 
in  the  proceeding  if  the  initial  finding 
of  no  past  persecution  is  sustained. 

This  rule,  once  final,  will  apply  to  all 
cases  currently  pending  before  the 
asylum  office,  the  immigration  courts 
and  the  Board  of  Immigration  Appeals. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  this  rule  involves  the 
process  for  adjudication  of  certain 
requests  for  asylum  and  withholding  of 
removal.  This  process  affects 
individuals  and  not  small  entities. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiue  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1-year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  irmovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
Government  and  the  states,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 
Therefore,  in  accordance  with  section  6 
of  Executive  Order  13132,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Executive  Order  12988 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995;  Pub.  L.  104-13,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB),  for 
review  and  approval,  any  reporting  or 
recordkeeping  requirements  inherent  in 
a  final  rule.  This  rule  does  not  impose 
any  new  reporting  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  208  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
REMOVAL 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1158,  1226,  1252, 
1282;  8  CFR  part  2. 

2.  Section  208.13  is  amended  by 
revising  paragraphs  (b)(1)  and 
(b)(l)(ii)(B)  to  read  as  follows: 

§  208.1 3    Establishing  asylum  eligibility. 

***** 

(b)*   *   * 

(1)  Past  persecution.  An  applicant 
shall  be  found  to  be  a  refugee  on  the 
basis  of  past  persecution  if  the  applicant 
can  establish  that  he  or  she  has  suffered 
persecution  in  the  past  in  the 
applicant's  coimtry  of  nationality  or,  if 
stateless,  his  or  her  country  of  last 
habitual  residence,  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion,  and  is  unable  or  unwilling  to 
retmn  to  or  avail  himself  or  herself  of 
the  protection  of  that  coimtry  owing  to 
such  persecution.  An  applicant  who  has 
been  found  to  have  established  such 
past  persecution  shall  also  be  presumed 
to  have  a  well-founded  fear  of 
persecution  on  the  basis  of  the  original 
claim.  This  presumption  may  be 
rebutted  if  an  asylum  officer  or 
immigration  judge  makes  one  of  the 
findings  described  in  paragraph  (b)(l)(i) 
of  this  section.  If  the  applicant's  fear  of 
future  persecution  is  uiuelated  to  the 
past  persecution,  the  applicant  bears  the 
burden  of  establishing  that  the  fear  is 
well-founded.  Although  a  presumption 
of  future  persecution  is  raised  by  a 
finding  of  past  persecution,  this  does 
not  relieve  the  applicant  of  the  burden 
of  producing  testimonial  evidence  or, 
where  reasonably  available  to  the 
applicant,  documentary  evidence 
relating  to  future  persecution,  including 
to  a  fundamental  change  in 
circumstances  or  the  reasonableness  of 
internal  relocation. 

(i)*   *   * 
(ii)  *   *  * 

(B)  When  the  iiiimigration  judge  or 
Board  finds  that  the  applicant  has  failed 


to  establish  past  persecution,  the 
questions  of  fundamental  changed 
circumstances  and  reasonable  internal 
relocation  shall  be  deemed  reserved  and 
the  Service  shall  not  be  required  to 
present  evidence  to  preserve  the  issues. 
If  that  finding  is  set  aside,  the  Service 
and  the  applicant  shall  be  permitted  on 
remand  to  submit  evidence  and 
argument  on  the  questions  of 
fundamental  changed  circumstances 
and  reasonable  internal  relocation 
before  any  ruling  on  these  matters  is 
issued. 
***** 

3.  Section  208.15  is  revised  to  read  as 
follows: 

§208.15    Definitions. 

(a)  Persecution.  Persecution  is  the 
infliction  of  objectively  serious  harm  or 
suffering  that  is  subjectively 
experienced  as  serious  harm  or  suffering 
by  the  applicant,  regardless  of  whether 
the  persecutor  intends  to  cause  harm. 
Inherent  in  the  meaning  of  the  term 
persecution  is  that  the  serious  harm  or 
suffering  that  an  applicant  experienced 
or  fears  must  be  inflicted  by  the 
government  of  the  country  of 
persecution  or  by  a  person  or  group  that 
government  is  unwilling  or  unable  to 
control.  In  evaluating  whether  a 
government  is  unwilling  or  unable  to 
control  the  infliction  of  harm  or 
suffering,  the  immigration  judge  or 
asylum  officer  should  consider  whether 
the  government  takes  reasonable  steps 
to  control  the  infliction  of  harm  or 
suffering  and  whether  the  applicant  has 
reasonable  access  to  the  state  protection 
that  exists.  Evidence  of  the  following  are 
pertinent  and  may  be  considered: 
Government  complicity  with  respect  to 
the  infliction  of  harm  or  suffering  at 
issue;  attempts  by  the  appUcant,  if  any, 
to  obtain  protection  from  government 
officials  and  the  government's  response 
to  these  attempts;  official  action  that  is 
perfunctory;  a  pattern  of  government 
unresponsiveness;  general  country 
conditions  and  the  government's  denial 
of  services;  the  nature  of  the 
government's  policies  with  respect  to 
the  harm  or  si^ering  at  issue;  and  any 
steps  the  govenunent  has  taken  to 
prevent  infliction  of  such  harm  or 
suffering. 

(b)  On  account  of  the  applicant's 
protected  characteristic.  An  asylum 
applicant  must  establish  that  the 
persecutor  acted,  or  that  there  is  a 
reasonable  possibility  that  the 
persecutor  would  act,  against  the 
applicant  on  account  of  the  applicant's 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion,  or  on  account  of  what  the 
persecutor  perceives  to  be  the 
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applicant's  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion.  In  cases  involving 
a  persecutor  with  mixed  motivations, 
the  applicant  must  establish  that  the 
applicant's  protected  characteristic  is 
central  to  the  persecutor's  motivation  to 
act  against  the  applicant.  Both  direct 
and  circumstantial  evidence  may  be 
relevant  to  the  inquiry.  Evidence  that 
the  persecutor  seeks  to  act  against  other 
individuals  who  share  the  applicant's 
protected  characteristic  is  relevant  and 
may  be  considered  but  shall  not  be 
required. 

(c)  Membership  in  a  particular  social 
group. 

(1)  A  particular  social  group  is 
composed  of  members  who  share  a 
common,  immutable  characteristic,  such 
as  sex,  color,  kinship  ties,  or  past 
experience,  that  a  member  either  caimot 
change  or  that  is  so  hindamental  to  the 
identity  or  conscience  of  the  member 
that  he  or  she  should  not  be  required  to 
change  it.  The  group  must  exist 
independently  of  the  fact  of  persecution. 
In  determining  whether  an  applicant 
caimot  change,  or  should  not  be 
expected  to  change,  the  shared 
characteristic,  all  relevant  evidence 
should  be  considered,  including  the 
applicant's  individual  circumstances 
and  information  country  conditions 
information  about  the  applicant's 
society. 

(2)  When  past  experience  defines  a 
particular  social  group,  the  past 
experience  must  be  an  experience  that, 
at  the  time  it  occurred,  the  member 
either  could  not  have  changed  or  was  so 
fundamental  to  his  or  her  identity  or 
conscience  that  he  or  she  should  not 
have  been  required  to  change  it. 

(3)  Factors  that  may  be  considered  in 
addition  to  the  required  factors  set  forth 
in  paragraph  (b){2)(i)  of  this  section,  but 
are  not  necessarily  determinative,  in 
deciding  whether  a  particular  social 
group  exists  include  whether: 

(i)  The  members  of  the  group  are 
closely  affiliated  with  each  other; 

(ii)  The  members  are  driven  by  a 
common  motive  or  interest; 

(iii)  A  voluntary  associational 
relationship  exists  among  the  members; 

(iv)  The  group  is  recognized  to  be  a 
societal  faction  or  is  otherwise  a 
recognized  segment  of  the  population  in 
the  country  in  question; 

(v)  Members  view  themselves  as 
members  of  the  group;  and 

(vi)  The  society  in  which  the  group 
exists  distinguishes  members  of  the 
group  for  different  treatment  or  status 
than  is  accorded  to  other  members  of 
the  society. 

(d)  Firm  resettlement.  An  alien  is 
considered  to  be  firmly  resettled  if,  prior 


to  arrival  in  the  United  States,  he  or  she 
entered  into  another  coimtry  with,  or 
while  in  that  coiuitry  received,  an  offer 
of  permanent  resident  status, 
citizenship,  or  some  other  type  of 
permanent  resettlement  unless  he  or  she 
establishes: 

(1)  That  his  or  her  entry  into  that 
coimtry  was  a  necessary  consequence  of 
his  or  her  flight  from  persecution,  that 
he  or  she  remained  in  that  country  only 
as  long  as  was  necessary  to  arrange 
onward  travel,  and  that  he  or  she  did 
not  establish  significant  ties  in  that 
coimtry;  or 

(2)  That  the  conditions  of  his  or  her 
residence  in  that  country  were  so 
substantially  and  consciously  restricted 
by  the  authority  of  the  counby  of  refuge 
that  he  or  she  was  not  in  fact  resettled. 
In  making  his  or  her  determination,  the 
asylum  officer  or  immigration  judge 
shall  consider  the  conditions  under 
which  other  residents  of  the  country 
live,  the  type  of  housing  made  available 
to  the  refugee,  whether  permanent  or 
temporary,  the  types  and  extent  of 
employment  available  to  the  refugee, 
and  the  extent  to  which  the  refugee 
received  permission  to  hold  property 
and  to  enjoy  other  rights  and  privileges, 
such  as  travel  documentation  including 
a  right  of  entry  or  reentry,  education, 
public  relief,  or  naturalization, 
ordinarily  available  to  others  resident  in 
the  country. 

4.  Section  208.16  is  amended  by 
revising  paragraphs  (b)(1)  and 
(b)(l)(ii)(B)  to  read  as  follows: 

§  208.16    Wittiholding  of  removal  under 
section  241  (bK3)  of  the  Act  and  withholding 
of  removal  under  the  Convention  Against 
Torture. 

***** 

(b)  *  *  * 

(1)  Past  threat  to  life  or  freedom,  (i) 
If  the  applicant  is  determined  to  have 
suffered  past  persecution  in  the 
proposed  country  of  removal  on  account 
of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion,  it  shall  be 
presumed  that  the  applicant's  life  or 
freedom  would  be  threatened  in  the 
future  in  the  country  of  removal  on  the 
basis  of  the  original  claim.  This 
presumption  may  be  rebutted  if  an 
asylum  officer  or  immigration  judge 
finds  by  a  preponderance  of  the 
evidence  that  paragraph  (b){l)(i)(A)  or 
(B)  of  this  section  appUes.  If  the 
applicant's  fear  of  future  threat  to  life  or 
freedom  is  unrelated  to  the  past 
persecution,  the  applicant  bears  the 
burden  of  establishing  that  it  is  more 
likely  than  not  that  he  or  she  would 
suffer  such  harm.  Although  a 
presumption  of  future  persecution  is 


raised  by  a  finding  of  past  persecution, 
this  does  not  relieve  the  applicant  of  the 
burden  of  producing  testimonial 
evidence,  or  where  reasonably  available 
to  the  applicant,  documentary  evidence, 
relating  to  future  persecution,  including 
to  a  fundamental  change  in 
circumstances  or  the  reasonableness  of 
internal  relocation. 

(i)  *  *  * 

(ii)  *   *  * 

(B)  When  the  immigration  judge  or 
Board  finds  that  the  applicant  has  failed 
to  establish  past  persecution,  the 
questions  of  fundamental  change  in 
circumstances  and  reasonable  internal 
relocation  shall  be  deemed  reserved  and 
the  Service  shall  not  be  required  to 
present  evidence  to  preserve  the  issues. 
If  that  finding  is  set  aside,  the  Service 
and  the  applicant  shall  be  permitted  on 
remand  to  submit  evidence  and 
argument  on  the  questions  of 
fundamental  change  in  circumstances 
and  reasonable  internal  relocation 
before  any  ruling  on  these  matters  is 
issued. 


Dated:  November  22,  2000. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  00-30602  Filed  12-6-00;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-0S2G] 

Occupational  Exposure  to  Cotton  Dust 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  OSHA  is  proposing  to  amend 
the  Cotton  Dust  Standard  to  add  batch 
kier  washed  cotton  to  the  types  of 
washed  cotton  granted  partial 
exemption  from  the  Cotton  Dust 
Standard,  because  those  methods  greatly 
reduce  the  risk  of  byssinosis  when  that 
cotton  is  spun  and  woven.  This 
amendment  is  based  on  the 
recommendation  of  the  industry/ 
government/union  Task  Force  for 
Byssinosis  Prevention  and  supported  by 
published  studies  and  govenunent, 
union,  and  industry  experts. 

Because  OSHA  believes  the 
amendment  is  not  controversial,  the 
Agency  is  issuing  it  as  a  direct  final  rule 
published  in  the  Final  Rules  section  of 


today's  Federal  Register.  If  no 

significant  adverse  comment  is  received 
on  the  direct  final  rule,  OSHA  will 
confirm  the  effective  date  of  the  final 
rule.  If  significant  adverse  comment  is 
received,  OSHA  will  withdraw  the 
direct  final  rule  and  proceed  with 
rulemaking  on  this  proposal.  A 
subsequent  Federal  Register  document 
will  be  published  to  axmounce  OSHA's 
action. 

DATES:  Written  comments  and  requests 
for  a  hearing  on  this  proposed  rule  must 
be  submitted  or  sent  electronically  by 
Februarys,  2001. 

ADDRESSES:  Comments  and  requests  for 
a  hearing  may  be  sent  in  quadruplicate 
to  Docket  No.  H-052G,  Docket  Office, 
Room  N2625;  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Ave.,  N.W., 
Washington  D.C.  20210  (202-693-2350). 
Alternatively,  one  paper  copy  and  one 
disc  (3V2  inch  floppy  in  WordPerfect 
6.0,  8.0  or  ASCII)  may  be  sent  to  the 
Docket  mailing  address;  or  one  copy 
faxed  to  202-693-1648  and  3  paper 
copies  mailed  to  the  Docket  mailing 
address;  or  one  copy  E-mailed  to 
ecomments.osha.gov  and  one  paper 
copy  mailed  to  the  Docket  mailing 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Steven  Bayard,  Director  of  Office  Risk 
Assessment,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3718,  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210,  telephone: 
(202) 693-2275. 
SUPPLEMENTARY  INFORMATION: 

Background 

OSHA  is  today  publishing  a  Direct 
Final  Rule  (DFR)  adding  batch  kier 
washing  to  the  types  of  washed  cotton 
receiving  partial  exemption  from  the 
Cotton  Dust  Standard.  A  complete 
discussion  of  that  amendment  is 
published  in  the  preamble  to  the  DFR. 
The  DFR  is  published  in  the  Final  Rules 
section  of  today's  Federal  Register.  That 
discussion  includes  the  scientific  basis 
for  the  amendment,  the  regulatory  text, 
and  other  supporting  information.  That 
discussion  is  incorporated  as  part  of  this 
proposal. 

Public  Participation 

Any  persons  with  significant  adverse 
comments  must  submit  those  comments 
to  the  DFR  by  the  dates  specified  in  that 
document  published  in  the  Final  Rules 
section  of  today's  Federal  Register. 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
These  comments  must  be  received  by 


February  5,  2001  and  submitted  in 
quadruplicate  to  the  Docket  No.  H- 
052G,  Docket  Office;  Room  N2625; 
Occupational  Safety  and  Health 
Administration;  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W., 
Washington  DC  20210. 

Alternatively,  one  paper  copy  and  one 
disc  (3V2  inch  floppy  in  WordPerfect 
6.0,  8.0  or  ASCII)  may  be  sent  to  that 
address,  or  one  copy  faxed  to  (202)  693- 
1648  and  3  paper  copies  mailed  to  the 
Docket  mail  address  or  one  copy  E- 
mailed  to  ecomments.osba.gov  and  one 
paper  copy  mailed  to  the  Docket  mail 
address. 

All  written  comments  received  within 
the  specified  comment  period  vdll  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

OSHA  requests  comments  on  all 
issues  related  to  granting  cotton  mildly 
washed  in  the  batch  kier  system  partial 
exemption  from  OSHA's  cotton  dust 
standard  and  findings  that  there  are  no 
negative  economic,  environmental  or 
other  regulatory  impacts.  OSHA  is  not 
requesting  comment  on  any  other  issues 
nor  opening  the  record  for  any  other 
issues  except  for  this  amendment  to 
paragraph  (n)(4). 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in  the 
same  manner  as  comments  to  the  Docket 
Office  at  the  above  address  and  must 
comply  with  the  following  conditions: 

1.  The  objection  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  mailed  by 
January  22,  2001; 

3.  The  objections  must  speciiy  with 
particularity  the  grounds  upon  which 
the  objection  is  based; 

4.  Each  objection  must  be  separately 
numbered;  and 

5.  Tlie  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

Interested  persons  who  object  to  the 
proposed  amendment  or  have  changes 
to  recommend  may,  of  course,  make 
those  objections  and  their 
recommendations  in  their  written 
comments  and  OSHA  will  fully 
consider  them.  There  is  no  need  to  file 
formal  "objections"  separately  unless 
the  interested  person  requests  a  public 
hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  who  through  their 
knowledge  of  health  or  their  experience 
in  thiB  operations  involved,  would  wish 


to  endorse  or  support  the  amendment. 
OSHA  welcomes  such  supportive 
conunents.  in  order  that  the  record  of 
this  rulemaking  may  present  a  balanced 
picture  of  the  public  response  on  the 
issues  involved. 

List  of  Subiects  in  29  CFR  Part  1910 

Cotton  dust.  Hazardous  substances, 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW. ,  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C 
653,  655,  657),  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017)  and  29  CFR  part 
1911.  Part  1910,  Title  29,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  set  forth  below. 

Signed  at  Washington,  DC.  this  4th  day  of 
December,  2000. 
Charles  N.  JeCfress, 
Assistant  Secretary  of  Labor. 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  proposed 
to  be  amended  as  set  forth  below: 

PART  1910— [AMENDED] 

1.  The  authority  citation  for  Subpart 
Z  of  Part  1910  is  proposed  to  be 
amended  to  read  as  follows: 

Authority:  Sections  4,  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  {41  FR 
25059).  9-«3  (48  FR  35736),  6-96  (62  FR 
111),  or  3-2000  (65  FR  50017).  as  applicable; 
and  29  CFR  part  1911. 

All  of  subpart  Z  issued  under  sec.  6  (b)  of 
the  Occupational  Safety  and  Health  Act, 
except  those  substances  that  have  exposure 
limits  listed  in  Tables  Z-1.  Z-2,  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  sec.  6(a)  (29  U.S.C.  655(a)). 

Section  1910.1000  Z-1.  Z-2.  Z-3.  and 
1910.1043(n)  also  issued  under  5  U.S.C.  553, 
Section  1910.1000  Tables  Z-1,  Z-2.  and  Z- 
3  not  issued  under  29  CFR  part  1911  except 
for  the  arsenic  (organic  compounds), 
benzene,  and  cotton  dust  listings. 

Section  1910.1001  also  issued  under 
section  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (  40  U.S.C.  333)  and  5 
U.S.C.  553. 

Section  1J910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  553. 

Sections  1910.1018,  1910.1029  and 
1910.1200  are  also  issued  under  29  U.S.C. 
653. 
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2.  OSHA  proposes  to  amend 
§  1910.1043  by  revising  paragraph 
(n)  (4)  as  follows: 

§  1910.1043    Cotton  dust. 

***** 

(n)*   *   * 

***** 

(4)  Higher  grade  washed  cotton.  The 
handling  or  processing  of  cotton  classed 
as  "low  middling  light  spotted  or 
better"  (color  grade  52  or  better  and  leaf 
grade  code  5  or  better  according  to  the 
1993  USDA  classification  system)  shall 
be  exempt  from  all  provisions  of  the 
standard  except  the  requirements  of 
paragraphs  (h)  medical  surveillance, 
(k)  (2)  through  (4)  recordkeeping — 
medical  records,  and  Appendices  B,  C, 
and  D  of  this  section,  if  they  have  been 
washed  on  the  following  systems. 

(i)  On  a  continuous  batt  system  or  a 
rayon  rinse  system  including  the 
following  conditions: 

(A)  With  water; 

(B)  At  a  temperature  of  no  less  than 
60°  C; 

(C)  With  a  water-to-fiber  ratio  of  no 
less  than  40:1:  and 

(D)  With  the  bacterial  levels  in  the 
wash  water  controlled  to  limit  bacterial 
contamination  of  the  cotton. 

(ii)  On  a  batch  kier  washing  system 
including  the  following  conditions: 

(A)  With  water; 

(B)  With  cotton  fiber  mechanically 
opened  and  thoroughly  prewetted 
before  forming  the  cake; 

(C)  For  low-temperature  processing,  at 
a  temperature  of  no  less  than  60°  C  with 
a  water-to-fiber  ratio  of  no  less  than 
40:1;  or,  for  high-temperature  processing 
at  a  temperature  of  no  less  than  93°  C 
with  a  water-to-fiber  ratio  of  no  less 
than  15:1; 

(D)  With  a  minimum  of  one  wash 
cycle  followed  by  two  rinse  cycles  for 
each  batch,  using  fresh  water  in  each 
cycle,  and 

(E)  With  bacteria  levels  in  the  wash 
water  controlled  to  limit  bacterial 
contamination  of  the  cotton. 
***** 

IFR  Dor.  00-31187  Filed  12-6-00;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1842  and  1852 

Emergency  Medical  Services  and 
Evacuation 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  NASA  FAR  Supplement 
(NFS)  by  adding  a  prescription  and 
clause  requiring  contractors  to  make  all 
arrangements  for  emergency  medical 
services  and  evacuation  for  its 
employees  when  performing  a  NASA 
contract  outside  the  United  States  or  in 
remote  locations  in  the  United  States. 
The  clause  also  requires  the  contractor 
to  reimburse  the  Government  for  costs 
that  are  incurred  in  cases  where  the 
Government  is' requested  by  the 
contractor,  and  the  Government  agrees 
to  provide  the  medical  services  or 
evacuation. 

DATES:  Comments  should  be  submitted 
on  or  before  February  5.  2001. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Joseph  Le 
Cren,  NASA  Headquarters,  Office  of 
Prociorement,  Contract  Management 
Division  (Code  HK).  Washington.  DC 
20546.  Comments  also  may  be 
submitted  by  e-mail  to: 
jlecren@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Le  Cren.  (202)  358-0444,  or 
jlecren@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

There  have  been  some  cases  where 
contractor  employees  were  required  to 
receive  emergency  medical  services  and 
be  evacuated  while  performing  on 
NASA  contracts  outside  the  United 
States.  Although  not  responsible  for 
providing  the  emergency  medical  or 
evacuation  services.  NASA  believed  that 
the  interests  of  the  contractor  employees 
were  paramount.  However,  this  resulted 
in  situations  where  NASA  incurred 
significant  costs,  which  ultimately  were 
reimbursed  by  the  contractor,  but 
possibly  could  have  been  disputed. 
NASA  desires  to  eliminate  such 
situations  which  could  have  a 
significant  adverse  financial  impact  on 
the  agency.  The  proposed  clause  notifies 
offerors  and  contractors  that  they  are 
responsible  for  making  all  arrangements 
for  providing  emergency  medical 
services  and  evacuation,  if  necessary, 
for  their  employees  when  performing 
NASA  contracts  outside  the  United 
States.  The  proposed  clause  also 
recognizes  that  similar  situations  may 
occur  in  remote  locations  in  the  United 
States.  In  addition,  the  clause  recognizes 
that  certain  situations  could  arise  where 
the  Government  would  be  requested  to 
provide  emergency  medical  services  or 
evacuate  contractor  employees.  The 
clause  makes  it  clear  that,  if  the 
Government  provides  such  services  or 
evacuation,  the  contractor  will 


reimbiu^e  the  Government  for  the  costs 
incurred. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  of  the  small  number  of 
contracts  awarded  to  small  businesses 
involving  contract  performance  outside 
the  United  States  or  in  remote  locations 
in  the  United  States. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  42  and 
52 

■    Government  procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1842  and 
1852  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1842  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1842— CONTRACT 
ADMINISTRATION  AND  AUDIT 
PROCEDURES 

2.  Amend  Part  1842  by  adding  section 
1842.7003  to  read  as  follows: 

1842.7003    Emergency  medical  services 
and  evacuation. 

The  contracting  officer  must  insert  the 
clause  at  1852.242-78,  Emergency 
Medical  Services  and  Evacuation,  in  all 
solicitations  and  contracts  when 
employees  of  the  contractor  are  required 
to  travel  outside  the  United  States  or  to 
remote  locations  in  the  United  States. 

3.  Amend  Part  1852  by  adding  section 
1852.242-78  to  read  as  follows: 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1 852.242-78    Emergency  Medical  Services 
and  Evacuation. 

As  prescribed  in  1842.7003,  insert  the 
following  clause: 


Emergency  Medical  Services  and  Evaluation 
(XXXX) 

The  Contractor  shall  be  responsible  for 
making  all  arrangements  for  emergency 
medical  services  and  evacuation,  if  required, 
for  its  employees  while  performing  work 
under  this  contract  outside  the  United  States 
or  in  remote  locations  in  the  United  States. 
If  necessary-  to  deal  with  certain  emergencies, 
the  Contractor  may  request  the  Government 
to  provide  medical  or  evacuation  services.  If 
the  Government  provides  such  services,  the 
Contractor  shall  reimburse  the  Government 
for  the  costs  incurred. 

(End  of  clause) 

[FR  Doc.  00-31102  Filed  12-6-00;  8:45  am] 

BILLING  CODE  751 0-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  000323080-0329-02;  I.D. 
031500A] 

RIN  0648-AN97 

Atlantic  Highly  Migratory  Species 
(HMS);  Atlantic  Tunas  Reporting, 
Fishery  Allocations  and  Regulatory 
Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  public  hearings; 
request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  governing  the  Atiantic  HMS 
fisheries  to  require  mandatory  dealer 
reporting  of  all  purchases  of  Atlantic 
bigeye,  albacore,  yellowfin,  and  skipjack 
(BAYS)  tunas;  adjust  the  north-south 
dividing  line  for  the  Atlantic  bluefin 
tuna  (BFT)  Angling  category 
subdivisions;  adjust  associated  subquota 
percentages  allocated  to  each  area; 
modify  regulatory  text  to  clarify  the 
requirement  that  imports,  exports,  and 
re-exports  of  bluefin  tuna  (both  Atlantic 
and  Pacific  subspecies)  must  be 
accompanied  by  a  Bluefin  Tuna 
Statistical  Document  (BSD);  and  modify 
regulatory  text  to  facilitate  enforcement 
of,  and  compliance  with,  the 
regulations.  The  proposed  regulatory 
amendment  is  necessary  to  comply  with 
the  United  States'  obligations  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  the  Atlantic 
Tunas  Convention  Act  (ATCA),  and  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swordfish,  and  Sharks  (HMS 
FMP).  NMFS  will  hold  public  hearings 


to  receive  comments  from  fishery 
participants  and  other  interested  parties 
regarding  the  proposed  regulatory 
amendment. 

DATES:  Written  comments  must  be 
received  on  or  before  January  30,  2001. 
The  public  hearing  dates  are: 

1.  December  11,  2000,  7-9  p.m., 
Ocean  City,  MD. 

2.  December  12,  2000,  7-9  p.m..  Cape 
May,  NJ. 

ADDRESSES:  Written  comments  on  the 
proposed  regulatory  amendment  should 
be  sent  to  Christopher  Rogers,  Acting 
Chief,  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282.  Comments  also  may  be 
sent  via  facsimile  (fax)  to  (301)  713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Comments  regarding  the  collection  of 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 
above  address  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC,  20503 
(Attention:  NOAA  Desk  Officer). 
The  public  hearing  locations  are: 

1.  Cape  May — The  Inn  of  Cape  May, 
7  Ocean  St,  Cape  May,  NJ  08204. 

2.  Ocean  City— Ocean  City  Rec  & 
Parks  Dept.,  200-1 25th  Street,  Ocean 
City,  MD  21842. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida.  (978)  281-9208. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  ATCA  authorizes  die 
Secretary  of  Commerce  (Secretary)  to 
implement  binding  recommendations  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  authority  to  issue  regulations  under 
the  Magnuson-Stevens  Act  and  ATCA 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

BAYS  Dealer  Reporting 

On  May  28,  1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations  implementing  the  HMS  FMP 
that  was  adopted  and  made  available  to 
the  public  in  April  1999.  The 
implementing  regulations  require 
dealers  that  receive  Atlantic  swordfish 
and  AUantic  sharks  from  U.S.  vessels  to 
report  to  NMFS  all  AUantic  tuinas 
(including  BAYS)  received  from  U.S. 
vessels  (50  CFR  635.5(b)(l)(i)).  The 
regulations  require  dealers  to  report 
BAYS  tunas  only  when  received 
together  with  sharks  and  swordfish.  As 
BAYS  tunas  are  usually  landed  and  sold 


along  with  other  species,  and  because 
many  dealers  voluntarily  report  their 
BAYS  purchases  (dealers  are  often 
permitted  in  several  fisheries  and  record 
all  purchases  on  a  consolidated  HMS 
reporting  form),  the  lack  of  mandatory 
reporting  of  BAYS  tunas  has  not  likely 
resulted  in  significant  underreporting. 
Recently,  however,  several  new  dealers 
in  the  U.S.  Virgin  Islands  and  Puerto 
Rico  have  obtained  dealer  permits,  and 
most  of  these  dealers  are  handling 
BAYS  tunas  only.  In  order  to  collect 
data  from  these  new  dealers  and  to 
ensure  that  U.S.  data  on  BAYS  timas  are 
complete,  NMFS  needs  to  require  that 
all  purchases  of  BAYS  tunas  be 
reported,  regardless  of  whether  other 
regulated  HMS  are  purchased.  NMFS, 
therefore,  proposes  to  amend  the  HMS 
regulations  to  require  dealers  to  report 
all  purchases  of  BAYS  tunas,  regardless 
of  whether  they  also  purchase  Atlantic 
sharks  or  swordfish.  Similar  to  current 
reporting  regulations  for  sharks  and 
swordfish,  NMFS  proposes  to  require 
dealers  to  submit  negative  reports  for 
reporting  periods  in  which  they  do  not 
purchase  and/or  receive  BAYS  ttinas. 

BFT  Angling  Category  Geographical 
Division 

In  response  to  quota  reductions  in 
1992,  two  management  areas  were 
created  for  the  BFT  Angling  category 
fishery.  The  north-south  division  line  is 
located  at  38°47'  N.  latitude  (Delaware 
Bay).  The  geographic  split  was  designed 
to  enable  NMFS  to  manage  the  early 
season  (Jime/July  ofi^  the  Virginia  to 
Delaware  coasts)  and  late  season 
(August/September  olf  the  New  Jersey  to 
Massachusetts  coasts)  to  manage  BFT 
fisheries  under  separate  quotas, 
corresponding  with  the  summer  feeding 
migration  of  school,  large  school,  and 
small  mediiun  BFT. 

For  the  last  several  BFT  fishing 
seasons,  NMFS  has  received  comments 
that  an  adjustment  to  the  Angling 
category  BFT  north-south  division  line 
is  warranted.  Specifically,  vessels 
fishing  for  BFT  from  ports  in  southern 
New  Jersey,  which  is  in  the  northern 
area,  tend  to  utilize  fishing  areas  located 
in  the  southern  area  (i.e.,  offshore  of 
Ocean  City,  Maryland).  This  pattern  of 
activity  raises  two  concerns  with  respect 
to  the  dividing  line  for  the  southern  and 
northern  areas.  First,  when  the  southern 
and  northern  areas  are  both  open,  a 
significant  number  of  fish  caught  in  the 
southern  area  are  landed  in  the  northern 
area  and  counted  against  the  applicable 
northern  area  subquotas.  Second,  when 
the  southern  area  is  closed,  vessels  from 
southern  New  Jersey  are  effectively 
excluded  from  the  school  BFT  fishery 
because  the  fish  are  generally 
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distributed  too  far  north  to 
accommodate  single-day  trips. 

Because  of  differing  opinions  on 
where  a  new  dividing  line  should  be 
placed  and  on  the  associated 
reallocation  of  subquotas,  NMFS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  on  April  10,  2000  (65 
PR  18960),  requesting  public  comments 
regarding  the  geographical  division  of 
the  BFT  Angling  category  fishery  and 
whether  an  adjustment  of  the  north- 
south  division  line  and  an  associated 
adjustment  of  the  BFT  subquota 
percentages  allocated  to  each  area  is 
warranted. 

During  the  comment  period,  NMFS 
received  13  comments  on  the  ANPR, 
and  NMFS  staff  attended  an  industry- 
sponsored  meeting  regarding  the  ANPR 
in  Ocean  City,  MD.  The  comments 
received  as  well  as  the 
recommendations  from  the  meeting 
indicate  an  industry  preference  for 
adjustment  of  the  north-south  dividing 
line  to  Ocean  City,  NJ,  at  39ol8'  N.  lat., 
just  north  of  Great  Egg  Inlet.  Moving  the 
line  to  this  location  would  effectively 
isolate  the  recreational  fisheries,  since 
virtually  all  vessels  fishing  for  BFT  from 
Ocean  City,  NJ,  and  areas  south  fish  in 
the  southern,  early  season  fishery  {as 
suggested  to  NMFS  in  previous  public 
comments).  Adjustment  of  the  line  may 
reduce  confusion  regarding  fishing  areas 
and  catch  limits  and  may  prevent 
vessels  from  being  excluded  from 
participating  in  the  fishery,  particularly 
when  seasonal  retention  limits  are 
different  in  the  two  areas.  Thus,  NMFS 
proposes  to  move  the  line  to  this  new 
location  and  has  preliminarily 
determined  that  this  proposed  action 
would  ensure  reasonable  fishing 
opportimiUes  in  all  geographic  areas 
without  risking  overharvest  of  the 
Angling  category  quota. 

Angling  Category  BFT  Subquotas 

Public  comment  on  an  appropriate 
subdivision  of  Angling  category  quota 
between  the  two  areas  was  less 
consistent  than  on  the  location  of  the 
dividing  line.  Several  comments 
supported  the  status  quo,  whereas  other 
comments  suggested  a  transfer  of  a 
small  amount  of  quota  (i.e.,  2  to  5  metric 
tons  (mt))  from  the  north  to  south. 
However,  most  conunents  suggested 
switching  the  current  allocation 
percentage  from  52.8  percent  in  the 
north  and  47.2  percent  in  the  south  to 
47.2  percent  to  the  north  and  52.8 
percent  to  the  south.  Conunents 
generally  supported  the  notion  that  any 
change  be  fair  and  equitable  based  on 
the  geographic  extent  of  the  adjustment 
to  the  dividing  line. 


However,  the  geographic  distance 
involved  in  the  movement  of  the 
dividing  line  is  slight  (31  nautical 
miles),  and  at  this  fine  spatial 
resolution,  data  are  insufficient  to 
determine  the  precise  changes  in 
landings  for  the  respective  areas. 
Nevertheless,  as  a  consequence  of 
moving  the  dividing  line,  additional 
catch  is  now  expected  to  be  applied 
against  the  southern  area  (with  a 
corresponding  decrease  in  the  north), 
and  some  change  in  quota  allocation  is 
appropriate  between  these  two  areas. 
Therefore,  NMFS  proposes  to  reverse 
the  Angling  category  subquota 
allocations  to  47.2  percent  for  the  north 
and  52.8  percent  for  the  south.  Thus,  as 
an  example,  if  the  total  Angling  category 
quota  for  school-size  BFT  were  100  mt, 
the  reallocation  from  the  north  to  the 
south  would  be  approximately  5.6  mt. 
Public  comment  is  specifically 
requested  on  the  proposed  reallocation 
of  quota,  as  well  as  any  suggestions  for 
alternative  quota  reallocations. 

BSD  Requirements 

On  March  17.  1995,  NMFS  published 
final  regulations  requiring  an 
appropriately  completed,  approved  BSD 
as  a  condition  for  import,  export,  or  re- 
export of  bluefin  tima  into  or  from  the 
United  States  (60  FR  14381).  Because 
the  Atlantic  and  Pacific  stocks  of 
northern  bluefin  tuna  are  of  the  same 
species  subject  to  the  ICCAT 
recommendations,  implementation  of, 
and  compliance  with,  the  ICCAT  BSD 
program  also  applies  to  Pacific  bluefin 
tiina.  Implementing  regulations  for  the 
HMS  FMP,  published  on  May  28,  1999 
(64  FR  29090),  were  not  intended  to 
alter  the  applicability  of  the  BSD 
regulations,  but  due  to  the  definitions 
and  acronjmis  used  to  define  Atlantic 
bluefin  tuna  (i.e.,  BFT)  and  all  species 
of  northern  bluefin  tima  (i.e.,  bluefin 
tiuia),  the  regulatory  text  requires 
clarification.  The  proposed  revision 
would  clarify  that  the  BSD 
requirements,  consistent  with  ICCAT 
recommendations,  apply  to  all  northern 
bluefin  tuna  (i.e.,  northern  bluefin  tima 
from  both  the  Atlantic  and  Pacific 
oceans),  not  just  BFT. 

Facilitation  of  Enforcement  and 
Compliance 

Tagging  and  Offloading  of  BFT 

Cmrent  regulations  specify  that  large 
mediiun  and  giant  BFT  caught  and 
retained  by  vessels  in  a  commercial 
Atlantic  tunas  vessel  permit  category 
must  be  tagged  upon  offloading. 
Numerous  vessels  that  are  not 
permanently  docked  at  any  particular 
port,  but  that  are  brought  to  a  launch 


site  by  a  trailer,  are  used  to  fish  for  BFT 
under  the  General  category  quota. 
Current  regiilations  can  be  interpreted  to 
allow  vessels  to  be  removed  from  the 
water  and  trailered  away  from  the 
landing  port,  with  an  untagged  BFT 
inside  the  vessel.  This  proposed  rule 
would  amend  the  regulations  to  require 
that,  for  trailered  vessels,  BFT  be  tagged 
immediately  upon  the  vessel  being 
removed  from  the  water. 

Definition  of  Pelagic  Longline  Gear 

The  regulatory  text  for  the  final  rule 
implementing  the  DeSoto  Canyon,  east 
Florida  coast,  and  Charleston  Biunp 
closures  (65  FR  47214,  August  1,  2000) 
defines  pelagic  longline  gear  in  a 
manner  designed  to  avoid  applying  the 
vessel  monitoring  system  requirement 
and  fishing  restrictions  to  vessels 
fishing  with  bottom  longline  gear.  The 
regulations  define  pelagic  longline  gear 
as  a  longUne  that  is  suspended  by  floats 
in  tbe  water  coliunn  and  that  is  not 
fixed  to  or  in  contact  with  the  ocean 
bottom.  It  consists  of  five  components: 
a  power-operated  longline  hauler,  a 
mainline,  high-flyers,  floats  capable  of 
supporting  the  length  of  the  mainline, 
and  leaders  (gangions)  with  hooks. 
Those  regulations  further  state  that  the 
removal  of  any  one  of  these  components 
from  a  vessel  constitutes  the  removal  of 
pelagic  longline  gear.  Vessel  operators 
removing  one  or  all  of  the  listed 
components  would  be  eligible  to  fish  in 
the  closed  areas  and  would  not  be 
requfred  to  operate  a  VMS  while  at  sea. 

Since  publication  of  the  time  and  area 
requirements,  NMFS  has  become  aware 
that  it  is  possible  to  use  a  longline  that 
is  suspended  by  floats  without  the  use 
of  high-flyers.  Fishing  vessels  could 
potentially  utilize  the  remaining 
components  of  pelagic  longline  gear  in 
the  areas  when  closed  to  target  HMS 
with  pelagic  longlines  in  the  closed 
areas,  thereby  undermining  the 
objective  of  bycatch  reduction  and 
reducing  the  benefits  of  the  closiues. 
Removal  of  the  term  "high-flyer"  from 
the  list  of  components  constituting 
pelagic  longline  gear  would  avoid  this 
potential  problem.  This  measure  would 
have  no  measurable  impact  on  the 
environment  or  fishermen,  since  the 
intent  of  the  closures  is  to  prohibit  all 
pelagic  longline  fishing  by  vessels  with 
HMS  fishing  permits  when  the  areas  are 
closed.  The  envfronmental,  economic, 
and  social  impacts  associated  with  the 
closures  were  previously  considered 
and  are  discussed  in  detail  in  the  HMS 
FMP  and  Final  Supplemental 
Environmental  Impact  Statement  issued 
for  the  August  1,  2000,  final  rule. 


Swordfish  Minimum  Size 

In  1991,  ICCAT  adopted  a  prohibition 
on  the  taking  and  landing  of  swordfish, 
in  the  entire  Atlantic  Ocean,  weighing 
less  than  25  kg  (55  lbs)  or  measuring 
less  than  125  cm  (approximately  50 
inches)  Lower  Jaw  Fork  Length  (LJFL), 
with  a  tolerance  of  1 5  percent 
undersized  fish.  In  1996,  the  United 
States  adopted  an  alternative  minimum 
size  of  119  cm  (47  inches)  LJFL.  with  no 
tolerance  for  undersized  fish  in  order  to 
better  enforce  the  regulation  and  protect 
small  swordfish.  In  recent  regulations, 
NMFS  converted  the  minimum  size  to  a 
cleithrum  to  keel  measurement  which 
relates  to  the  manner  in  which 
commercially-landed  swordfish  are 
dressed  for  resale  (61  FR  27304,  May  31, 
1996). 

The  recreational  swordfish  fishery  is 
re-emerging,  particularly  on  the  East 
Coast  of  Florida,  and  NMFS  seeks  to 
provide  recreational  fishermen  with  a 
size  limit  that  is  easy  to  estimate  while 
the  fish  is  still  in  the  water,  thereby 
facilitating  release  of  undersized 
swordfish.  Therefore,  NMFS  proposes  to 
modify  the  existing  regulations  to  also 
specify  the  existing  size  limit  in  terms 
of  LJFL.  This  change  to  the  regulations 
would  specify  that  the  LJFL  of  a 
retained  swordfish  must  be  no  less  than 
119  cm  or  47  inches.  The  specification 
of  the  minimum  size  in  this  manner 
would  facilitate  compliance  by 
recreational  fishermen,  while  allowing 
for  retention  of  legal-sized  swordfish  in 
the  fishery. 

Collection  of  Scientific  or  Management 
Information 

In  addition  to  the  measures  here,  this 
proposed  rule  would  restore  a 
prohibition  on  assaulting  or  impeding 
NMFS  employees  or  contractors 
collecting  scientific  or  management 
information  on  Atlantic  HMS  that  was 
inadvertently  omitted  when  the  HMS 
regulations  were  consolidated  under  50 
CFR  part  635  (64  FR  29090,  May  28, 
1999). 

Public  Hearings  and  Special 
Accommodations 

Participants  at  the  public  hearings  are 
expected  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  ground  rules  (i.e., 
alcohol  is  prohibited  from  the  hearing 
room;  attendees  will  be  called  to  give 
their  comments  in  the  order  in  which 
they  registered  to  speak;  each  attendee 
will  have  an  equal  amount  of  time  to 
speak;  attendees  shoidd  not  interrupt 
one  another).  The  NMFS  representative 
will  attempt  to  structure  the  hearing  so 
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that  all  attending  members  of  the  public 
will  be  able  to  comment,  if  they  so 
choose,  regardless  of  the  controversial 
nature  of  the  subject(s).  Attendees  are 
expected  to  respect  the  ground  rules, 
and,  if  they  do  not,  they  will  be  asked 
to  leave  the  hearing. 

The  public  hearing  sites  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Pat  Scida  (see  FOR 
FURTHER  INFORMATION  CONTACT)  at  least  7 
days  prior  to  the  hearing. 

After  reviewing  the  public  comments 
and  additional  information  or  data  that 
may  be  available,  NMFS  will,  if 
appropriate,  make  final  determinations 
regardirj  the  consistency  of  these 
proposed  measures  with  the  Magnuson- 
Stevens  Act  and  its  national  standards, 
ATCA,  the  objectives  of  die  HMS  FMP, 
and  other  applicable  law. 

Classification 

■  This  proposed  regulatory  amendment 
is  published  under  the  authorify  of  the 
Magnuson-Stevens  Act,  16  U.S.C.  1801 
et  seq.,  and  ATCA,  16  U.S.C.  971  et  seq. 
Preliminarily,  the  AA  has  determined 
that  the  regulations  contained  in  the 
proposed  regulatory  amendment  are 
consistent  with  the  Magnuson-Stevens 
Act,  ATCA,  and  the  HMS  FMP. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed 
regulatory  amendment,  if  implemented, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

The  proposed  regulatory  amendment 
would  amend  the  highly  migratory  species 
regulations  to  require  mandatory  dealer 
reporting  of  all  purchases  of  BAYS  tunas, 
change  the  north/south  dividing  line  (and 
quota  distribution)  for  the  Angling  category 
BFT  fishery,  clarify  regulations  regarding 
BSD  reporting  requirements,  and  modify 
regulatory  text  to  facilitate  enforcement  of, 
and  compliance  with,  the  regulations. 
Because  the  proposed  regulations  would 
only:  (1)  modify  and/or  clarify  reporting 
requirements;  (2)  require  permitted  Atlantic 
tuna  dealers  to  submit  reports  at  estimated 
annual  burden  of  less  then  2  hours  per  year; 
(3)  implement  a  minor  change  to  the 
geographic  division  of  the  BFT  Angling 
category  division  line  (by  approximately  30 
nautical  miles)  and  subquota  allocation  (by 
less  than  10  mt);  and  (4)  modify  regulations 
to  facilitate  enforcement  of,  and  compliance 
with,  regulations,  there  is  no  anticipated 
change  in  revenues  that  would  accrue  to 
small  businesses  in  the  fishery  overall,  and 
the  amendment  would  not  alter  current 
fishing  practices  in  any  significant  way. 

Because  of  this  certification,  an  Initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 


This  proposed  regulatory  amendment 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

This  proposed  regulatory'  amendment 
would  not  significantly  change  the 
operations  of  any  HMS  fishery.  Since 
the  proposed  regulatory  amendment 
would  modify  reporting  requirements 
and  would  not  alter  fishing  practices,  it 
is  not  expected  to  increase  endangered 
species  or  marine  mammal  interaction 
rates. 

NMFS  reinitiated  formal  consultation 
for  all  Atlantic  HMS  commercial 
fisheries  on  November  19,  1999.  under 
section  7  of  the  Endangered  Species  Act. 
NMFS  issued  a  Biological  Opinion  (BO) 
on  June  30,  2000,  and  concluded  that 
the  Atlantic  pelagic  longline  fishery  for 
tunas,  swordfish,  and  sharks  is  likely  to 
jeopardize  the  continued  existence  of 
leatherback  and  loggerhead  sea  turtles, 
and  may  adversely  affect,  but  is  not 
likely  to  jeopardize,  the  continued 
existence  of  other  listed  and  protected 
species.  Additionally,  NMFS  concluded 
that  other  components  of  the  AUantic 
tunas  fisheries  (piu-se  seine,  handgear, 
traps)  may  adversely  affect,  but  are  not 
likely  to  jeopardize,  the  continued 
existence  of  listed  and  protected 
species.  The  BO  determined  reasonable 
and  prudent  alternatives  to  avoid 
jeopardizing  the  continued  existence  of 
any  protected  species  and  incorporated 
an  incidental  take  statement  listing 
reasonable  and  prudent  measures  and 
terms  and  conditions  to  implement 
those  measvues  that  would  serve  to 
reduce  takes. 

Since  the  June  30.  2000,  BO  was 
issued,  NMFS  has  concluded  that 
further  analyses  of  observer  data  and 
additional  population  modeling  of 
loggerhead  sea  tiutles  are  needed  to 
determine  more  precisely  the  impact  of 
the  pelagic  longline  fishery  on  sea 
turtles.  Consequently,  NMFS  has  re- 
initiated consultation.  NMFS  anticipates 
completing  the  consultation  and  issuing 
a  new  BO  in  early  2001.  Until  the 
consultation  is  completed  and 
appropriate  long-term  measures  can  be 
determined,  NMFS  has  implemented 
emergency  measures  in  the  short-term  to 
reduce  sea  turUe  bycatch  and  bycatch 
mortality  in  the  pelagic  longline  fishery. 
The  regulations  proposed  in  this 
document,  if  implemented,  would  not 
likely  increase  takes  of  listed  species 
and  would  not  result  in  any  irreversible 
and  irretrievable  commitment  of 
resources  that  would  have  the  effect  of 
foreclosing  the  formulation  or 
implementation  of  any  reasonable  and 
prudent  alternative  measures  to  reduce 
adverse  impacts  on  protected  resources, 
as  they  would  only  modify  reporting 
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requirements  and  would  not  alter 
fishing  practices. 

The  area  affected  by  this  proposed 
action  has  been  identified  as  essential 
fish  habitat  (EFH)  for  species  managed 
by  the  New  England  Fishery 
Management  Council,  the  Mid- Atlantic 
Fishery  Management  Council,  the  South 
Atlantic  Fishery  Management  Council, 
the  Gulf  of  Mexico  Fishery  Management 
Council,  the  Caribbean  Fishery 
Management  Coimcil,  and  the  HMS 
Management  Division  of  NMFS.  It  is  not 
anticipated  that  this  action  will  have 
any  adverse  impacts  on  EFH,  and, 
therefore,  no  consultation  is  required. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to,  a  penalty  for  failure  to 
comply  with,  a  collection  of  information 
subject  to  the  requirements  of  the  PRA, 
imless  that  collection  of  information 
displays  a  currently  valid  0MB  Control 
Niunber. 

This  proposed  rule  contains  a  new 
collection-of-information  requirement 
and  restates  several  existing  reporting 
requirements  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA).  The  new 
requirement  has  been  submitted  to  OMB 
for  approval  as  a  revision  to  a  collection 
currently  approved  under  OMB  control 
number  0648-0013. 

The  new  requirement  that  has  been 
submitted  to  OMB  for  approval  is  an 
extension  of  dealer  reporting 
requirements  to  Atlantic  timas,  with  an 
estimated  public  reporting  burden  of  12 
minutes  per  response  for  dealers  who 
would  otherwise  have  been  required  to 
file  a  negative  report  (if  permitted  for 
swordfish  or  shark),  15  minutes  for 
other  dealers  reporting  purchases,  and  3 
minutes  for  other  dealers  to  file. 

This  proposed  rule  also  restates  a 
number  of  collection-of-information 
requirements  that  have  been  approved 
by  OMB.  These  requirements  and  their 
OMB  control  numbers  and  estimated 
response  times  are:  swordfish  and  shark 
dealer  reports  (15  minutes;  0648-0013); 
negative  reports  by  swordfish  and  shark 
dealers  (3  minutes;  0648-0013); 
swordfish  import  dealer  reports  (15 
minutes;  0648-0363)  and  swordfish 
certificates  of  eligibility  (1  hour;  0648- 
0363);  bluefin  tima  landing  reports  (2 
minutes;  0648-0239);  Atlantic  tuna  bi- 
weekly dealer  report  (15  minutes;  0648- 
0239);  affixing  tags  to  bluefin  tunas  and 
transferring  tag  numbers  to  documents 
(10  minutes;  0648-0239). 

All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  Public  comment  is 
sought  regarding:  (1)  the  need  for  the 
proposed  collection  of  information  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  the  practical 
utility  of  the  information;  (2)  the 
accuracy  of  the  burden  estimate;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  and 
to  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  November  30,  2000. 
William  T.  Hogarth, 

Deputy  Assistant  Administration  for 
Fisheries,  National  Marine  Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLA^mC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  etseq. 

2.  In  §635.5,  paragraphs  (b){l)(i), 
(b)(l)(ii),(b)(l)(iii),(b)(2)(i),(b)(2)(ii)(A) 
and  (b)(2)(ii)(B)  are  revised  to  read  as 
follows: 

§  635.5    Recordkeeping  and  reporting. 

***** 

(b)*  *  * 

(1)  Atlantic  HMS.  (i)  Dealers  that 
receive  Atlantic  tunas,  Atlantic 
swordfish,  and  Atlantic  sharks  from 
U.S.  vessels  must  report  all  such  species 
received  on  forms  available  ft-om  NMFS. 

(ii)  Dealers  that  import  bluefin  tuna  or 
swordfish  must  report  all  such  species 
imported  on  forms  available  from 
NMFS. 

(iii)  Reports  of  Atlantic  tunas,  Atlantic 
swordfish,  and  Atlantic  sharks  received 
by  dealers  from  U.S.  vessels,  or  reports 
of  bluefin  tuna  and  swordfish  imported, 
on  the  first  through  the  15th  of  each 
month,  must  be  postmarked  not  later 
than  the  25th  of  that  month.  Reports  of 
such  fish  received  or  imported  on  the 
16th  through  the  last  day  of  each  month 
must  be  postmarked  not  later  than  the 
10th  of  the  following  month.  For 
swordfish  imports,  a  dealer  must  attach 
a  copy  of  each  certificate  of  eligibility  to 
the  report  required  under  paragraph 


(b)(l)(ii)  of  this  section.  If  a  dealer 
issued  an  Atlantic  tunas,  swordfish  or 
sharks  dealer  permit  under  §  635.4  has 
not  received  any  Atlantic  HMS  from 
U.S.  vessels  during  a  reporting  period  as 
specified  in  this  section,  he  or  she  must 
still  submit  the  report  required  under 
paragraph  (b)(l)(i)  of  this  section  stating 
that  no  Atlantic  HMS  were  received. 
This  negative  report  must  be 
postmarked  for  the  applicable  reporting 
period  as  specified  in  this  section. 
***** 

(2)  Requirements  for  bluefin  tuna"(i) 
Dealer  reportS"(A)  Landing  reports. 
Each  dealer  issued  an  Atlantic  tunas 
permit  under  §  635.4  must  submit  a 
completed  landing  report  on  a  form 
available  from  NMFS  for  each  BFT 
received  from  a  U.S.  fishing  vessel. 
Such  report  must  be  submitted  by 
electronic  facsimile  (fax)  to  a  number 
designated  by  NMFS  not  later  than  24 
hoius  after  receipt  of  the  BFT.  The 
landing  report  must  indicate  the  name 
and  permit  number  of  the  vessel  that 
landed  the  BFT  and  must  be  signed  by 
the  permitted  vessel's  owner  or  operator 
immediately  upon  transfer  of  the  BFT. 
The  dealer  must  inspect  the  vessel's 
permit  to  verify  that  the  required  vessel 
name  and  vessel  permit  number  as 
listed  on  the  permit  are  correctly 
recorded  on  the  landing  report. 

(B)  Biweekly  reports.  Each  dealer 
issued  an  Atlantic  tunas  permit  under 
§  635.4  must  submit  a  bi-weekly  report 
on  forms  supplied  by  NMFS  for  BFT 
received  from  U.S.  vessels  and  for 
imports  of  bluefin  tuna.  For  BFT 
received  from  U.S.  vessels  and  for 
bluefin  tuna  imported  on  the  first 
through  the  15th  of  each  month,  the 
dealer  must  submit  the  bi-weekly  report 
forms  to  NMFS  postmarked  not  later 
than  the  25th  of  that  month.  Reports  of 
BFT  received  and  bluefin  tuna  imported 
on  the  16th  through  the  last  day  of  each 
month  must  be  postmarked  not  later 
than  the  10th  of  the  following  month. 

(ii)  *  *  * 

(A)  Affixing  dealer  tags.  A  dealer  or  a 
dealer's  agent  must  affix  a  dealer  tag  to 
each  BFT  purchased  or  received  from  a 
U.S.  vessel  immediately  upon  offloading 
the  BFT.  If  a  vessel  is  placed  on  a  trailer, 
the  dealer  or  dealer's  agent  must  affix 
the  dealer  tag  to  the  BFT  immediately 
upon  the  vessel  being  removed  from  the 
water.  The  dealer  tag  must  be  affixed  to 
the  BFT  between  the  fifth  dorsal  finlet 
and  the  caudal  keel. 

(B)  Removal  of  dealer  tags.  A  dealer 
tag  affixed  to  any  BFT  under  paragraph 
(b)(2)(ii){A)  of  this  section  or  a  BSD  tag 
affixed  to  an  imported  bluefin  tuna  must 
remain  on  the  fish  until  it  is  cut  into 
portions.  If  the  bluefin  tima  or  bluefin 


txma  parts  subsequently  are  packaged 
for  transport  for  domestic  conunercial 
use  or  for  export,  the  niunber  of  the 
dealer  tag  or  the  BSD  tag  must  be 
written  legibly  and  indelibly  on  the 
outside  of  any  package  containing  the 
tuna.  Such  tag  niunber  also  must  be 
recorded  on  any  document 
accompanying  the  shipment  of  bluefin 
tuna  for  commercial  use  or  export. 
***** 

3.  In  §  635.20,  in  paragraph  (f)(1),  the 
first  two  sentences  are  revised  to  read  as 
follows: 

§  635.20    Size  limits. 


(f)  Swordfish.  (1)  No  person  shall 
take,  retain,  or  possess  a  north  or  south 
Atlantic  swordfish  taken  from  its 
management  unit  that  is  less  than  29 
inches  (73  cm).  CK,  47  inches  (119  cm), 
LJFL,  or  33  lb  (15  kg)  dressed  weight.  A 
swordfish  that  is  damaged  by  shark  bites 
may  be  retained  only  if  the  remainder  of 
the  carcass  is  at  least  29  inches  (73  cm) 
CK.  47  inches  (119  cm),  LJFL,  or  33  lb 
(15  kg)  dw.  *  *  * 


4.  In  §  635.21.  in  paragraph  (c) 
introductory  text,  the  first  sentence  is 
revised  to  read  as  follows: 

§  635.21     Gear  operation  and  deployment 
restrictions. 

(c)  Pelagic  longlines.  For  purposes  of 
this  part,  a  vessel  is  considered  to  have 
pelagic  longline  gear  on  board  when  a 
power-operated  longline  hauler,  a 
mainline,  floats  capable  of  supporting 


the  mainline,  and  leaders  (gangions) 
with  hooks  are  on  board.  *  *  * 
*****. 

5.  hi  §635.27,  paragraphs  (a)(2)(i), 
(a)(2){ii),  and  {a)(2)(iii)  are  revised  to 
read  as  follows: 

§635.27    Quotas. 

(a)  *  *  * 

(2)  *  *  * 

(i)  Under  paragraph  (a)(7)(ii)  of  this 
section,  52.8  percent  of  the  school  BFT 
Angling  category  landings  quota,  minus 
the  school  BFT  quota  held  in  reserve, 
may  be  caught,  retained,  possessed,  or 
landed  south  of  39°18'  N.  lat.; 

(ii)  An  amount  equal  to  52.8  percent 
of  the  large  school/small  medium  BFT 
Angling  category  quota  may  be  caught, 
retained,  possessed,  or  landed  south  of 
39°18'  N.  lat; 

(iii)  An  amount  equal  to  66.7  percent 
of  the  large  medium  and  giant  BFT 
Angling  category  quota  may  be  caught, 
retained,  possessed,  or  landed  south  of 
39°18'  N.  lat. 
***** 

6.  In  the  following  sections,  remove 
the  word  "tuna",  each  time  it  appears, 
and  add  in  its  place  the  words  "bluefin 
tima". 

§635.42    [Amended] 

a.  Section  635.42,  paragraphs  (a)(1), 
(a)(2),  {a)(3),  and  (b)(3). 

§635.43    [Amended] 

b.  Section  635.43,  paragraphs  (a)(2), 
and  (a)(12). 

7.  In  the  following  sections,  remove 
the  acronym  "BFT",  each  time  it 
appears,  and  add  in  its  place  the  words 
"bluefin  tuna". 


§635.41     [Amended] 

a.  Section  635.41  introductory  text, 
paragraph  (a)  introductory  text, 
paragraphs(a){l),  (a)(2),  and  (b). 

§635.42    [Amended] 

b.  Section  635.42,  paragraph  (a) 
heading,  paragraphs  (a)(1),  (a)(2),  (a)(3). 
(b)  heading,  (b)(1),  (b)(2),  and  (b)(3). 

§635.43    [Amended] 

c.  Section  635.43,  paragraphs  (a)(2), 
(a)(5),  (b),  and  (c). 

d.  Section  635.44,  paragraphs  (a)  and 
(b). 

§635.44    [Amended] 

e.  Section  635.45. 

§635.45    [Amended] 

f.  Section  635.47 

§635.47    [Amended] 

g.  Section  635.71  paragraphs 
(a)(24),(b)(25),  and  (b)(26). 

8.  hi  §  635.71,  paragraph  {a)(35)  is 
added  to  read  as  follows: 

§  635.71     Prohibitions. 

***** 

(a)  *  *  * 

(35)  For  any  person  to  assault,  resist, 
oppose,  impede,  intimidate,  interfere 
with,  obstruct,  delay,  or  prevent,  by  any 
means,  NMFS  personnel  or  anyone 
collecting  information  for  NMFS,  under 
an  agreement  or  contract,  relating  to  the 
scientific  monitoring  or  management  of 
AtlanUc  HMS. 
***** 

[FR  Doc.  00-31104  Filed  12-1-00;  4:58  pm] 
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DEPARTMENT  OF  AGRICULTURE 

[DocKet  No.  00-045-1] 

Office  of  the  Secretary;  Declaration  of 
Emergency  Because  of  Rabies 

Wildlife  is  the  donunant  reservoir  for 
rabies  in  the  United  States.  Rabies 
transmission  from  wildlife  carnivores 
poses  a  serious  threat  to  animal  and 
himian  health  in  the  United  States. 
Rabid  raccoons,  foxes,  and  coyotes 
attack  large  farm  animals  not  normally 
considered  prey,  such  as  cattle.  Larger 
farm  animals  often  survive  these  attacks 
and  become  infected  with  rabies. 
Humans  who  work  in  close  contact  with 
infected  livestock,  as  well  as  other 
animals  that  come  in  contact  with  such 
livestock,  are  at  risk  of  exposure  to 
rabies.  In  addition,  the  agricultural 
environment  often  provides  food  and 
refuge  that  are  attractions  for  wildlife 
that  may  in  turn  directly  place  farmers, 
ranchers,  their  families,  and  other 
people  in  rural  communities  at  risk  of 
exposure  to  rabies. 

If  new  rabies  strains  such  as  those 
transmitted  by  raccoons,  gray  foxes,  and 
coyotes  are  not  prevented  from 
spreading  to  broader  areas  of  the  United 
States,  the  health  threats  and  costs 
associated  with  rabies  are  expected  to 
increase  substantially.  In  the  area  that 
stretches  west  from  the  leading  edge  of 
the  ciurent  distribution  of  raccoon 
rabies  (which  stretches  from  Alabama 
northeastward  along  the  western  edge  of 
the  Appalachian  Moujitains  to  Maine)  to 
the  Rocky  Mountains,  and  north  from 
the  distribution  of  gray  fox  and  coyote 
rabies  in  Texas,  there  are  more  than  111 
million  livestock  animals — including 
cattle,  horses,  mules,  swine,  goats,  and 
sheep — valued  at  $42  billion.  If  raccoon, 
gray  fox,  or  coyote  rabies  were  to  spread 
into  the  above  described  area,  the 
livestock  there  would  be  at  risk  to  these 
specific  rabies  variants.  Additionally, 
raccoon,  coyote,  and  fox  rabies-related 
costs  for  human  health  care,  education, 


vaccination,  and  animal  control  in  the 
United  States  ciurently  exceed  $450 
million  annually.  These  costs  are 
expected  to  increase  substantially  if 
rabies  is  allowed  to  spread  into  the 
described  area. 

In  recent  years,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  and 
the  States  affected  by  rabies  have  been 
working  cooperatively  to  address  rabies 
outbreaks  by  implementing  an  oral 
rabies  vaccination  program  (ORVP), 
which  establishes  and  maintains 
immunization  barriers  to  control  the 
disease  within  the  outbreak  zone  and 
prevent  its  spread  to  new  areas.  APHIS 
contributed  $1.3  million  in  FY  1998  and 
$1.5  million  in  FY  1999  and  FY  2000 
toward  these  rabies  control  efforts. 
While  vaccination  barriers  have  been 
established,  reduced  State  funding  in 
Texas  and  rapid  expansion  of  raccoon 
rabies  in  the  northeastern  and 
midwestem  portions  of  the  United 
States  threaten  to  compromise  the 
established  ORVP  barriers. 

The  Texas  ORVP 

Since  the  program's  inception  in 
1995,  the  Texas  ORVP  has  been 
successful  in  controlling  the  outbreak  of 
rabies  in  coyotes,  but  the  rabies 
outbreak  in  gray  foxes  presents  a  more 
complex  challenge.  The  objective  of  the 
gray  fox  program  has  been  to  encircle 
the  outbreak  with  a  barrier  of  vaccinated 
foxes  and  then  move  inward,  reducing 
the  geographic  distribution  of  fox  rabies 
within  the  outbreak  zone.  So  far,  the 
program  has  been  successful  in  halting 
the  spread  of  the  disease.  No  rabies 
cases  have  developed  in  gray  foxes 
beyond  the  established  ORVP  barrier. 
However,  these  program  gains  and  any 
potential  advances  are  in  jeopardy.  Due 
to  reduced  State  funding  levels  this 
year,  the  State  of  Texas  is  unable  to 
maintain  the  entire  ORVP  barrier  for 
gray  foxes.  The  State  has  enough  funds 
to  maintain  only  the  eastern  side  of  the 
ORVP  barrier.  This  limitation 
compromises  the  health  and  safety  of 
livestock,  other  animals,  and  humans. 
Reestablishing  the  entire  ORVP  barrier 
for  gray  foxes  and  continuing  to 
eliminate  rabies  within  the  outbreak 
zone  are  critical. 

The  Ohio.  Pennsylvania,  and  West 
Virginia  ORVP 

Since  1998,  APHIS  and  the  State  of 
Ohio  have  been  working  cooperatively 
to  establish  a  vaccination  barrier  against 


raccoon  rabies  on  the  State's  eastern 
border.  The  ciurent  Ohio  barrier  extends 
from  Lake  Erie  to  East  Liverpool  and 
was  strategically  placed  to  halt  the 
westward  spread  of  raccoon  rabies.  A 
recent  case  of  raccoon  rabies  on  the 
West  Virginia  side  of  the  Ohio  River, 
however,  suggests  that  the  current 
barrier  is  inadequate  and  should  be 
expanded.  APHIS  and  State  officials 
have  determined  that  an  effective  barrier 
would  require  widening  the  existing 
barrier  and  extending  it  south  to  meet 
the  Appalachian  Ridge  in  West  Virginia, 
where  the  moimtainous  habitat  can  also 
act  as  a  geographical  barrier  to  prevent 
the  spread  of  rabies.  By  bridging  the  gap 
between  the  current  Ohio  barrier  and 
the  Appalachian  Mountains,  the 
program  will  reduce  the  risk  of  the 
disease  entering  the  midwestem  region 
of  the  United  States,  where  it  would 
increasingly  threaten  livestock,  humem 
populations,  and  other  animals,  and 
significantly  raise  the  control  costs 
throughout  the  region. 

The  Northeastern  United  States  and 
Canadian  Border  ORVP 

APHIS  has  also  been  working  with  the 
Departments  of  Health  in  Vermont  and 
New  York,  several  New  York  counties, 
Cornell  University,  and  the  Canadian 
Provinces  of  Quebec  and  Ontario  to 
establish  a  rabies  vaccination  barrier 
along  the  U.S. -Canadian  border.  The 
northern  border  ORVP  zone  currently 
extends  from  Niagara  Frontier  in 
western  New  York  to  the  St.  Lawnrence 
River,  through  the  upper  Lake 
Champlain  Valley,  and  terminates  in 
northern  central  Vermont.  A  gap  in  the 
barrier  needs  to  be  filled  from  its  eastern 
point  to  the  Connecticut  River  Valley  in 
eastern  Vermont  and  New  Hampshire. 
APHIS  and  its  cooperators  have  an 
opportimity  to  contain  the  movement  of 
the  disease  by  bridging  the  gaps  in  the 
barriers  before  the  ciurently  vaccinated 
area  is  compromised.  This  area  is 
particularly  susceptible  due  to  the 
abundant  raccoon  populations  present 
along  the  river  systems.  The  further 
north  and  west  the  disease  moves,  the 
more  likely  it  is  that  livestock,  humans, 
and  other  animals  will  become  exposed 
to  infected  wildlife.  Vaccinating  in  these 
new  corridors  and  adding  sufficient 
width  to  existing  barriers  are  critical  to 
containing  the  northward  spread  of 
raccoon  rabies. 


So  far,  Ohio,  Texas,  and  New  York 
have  provided  the  majority  of  funds  for 
the  cooperative  programs.  Pennsylvania 
and  West  Virginia  do  not  have  the 
resources  to  contribute  to  this  effort  or 
to  conduct  independent  rabies  control 
programs.  The  total  amount  of  funding 
needed  in  FY  2000  to  begin 
reestablishing  an  adequate  ORVP  in 
Texas  and  expanding  existing  ORVP's  in 
the  northeastern  region  of  the  United 
States  and  in  Ohio  is  estimated  to  be 
$4.1  million  ($0.4  million  in  New  York, 
$0.3  million  in  Ohio,  $1.5  million  in 
Pennsylvania  and  West  Virginia,  $1.7 
million  in  Texas,  and  $0.2  million  in 
Vermont). 

APHIS  has  insufficient  funds  to 
expand  the  ORVP  in  New  York.  Ohio, 
Pennsylvania,  Texas,  Vermont,  and 
West  Virginia.  With  additional  funds, 
APHIS  can  continue  the  ORVP  in  these 
States,  which  is  necessary  to  prevent  the 
spread  of  rabies. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25, 
1981,  as  amended  (7  U.S.C.  147b),  I 
declare  that  there  is  an  emergency  that 
threatens  the  agricultural  production 
industry  in  the  United  States,  and  I 
authorize  the  transfer  and  use  of  $4.1 
million  from  the  Commodity  Credit 
Corporation  of  the  United  States 
Department  of  Agriculture  for  the 
continuation  of  the  ORVP. 

Effective  Date:  This  declaration  of 
emergency  shall  become  effective  November 
3,  2000. 

Dan  Glickman. 

Secretary  of  Agriculture. 

[FR  Doc.  00-31146  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

[Doclcet  Number  001127332-0332-01] 
RIN  Number  0607-XX60 

Annual  Surveys  in  the  Manufacturing 
Area 

agency:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

summary:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the  2000 
Annual  Surveys  in  the  Manufacturing 
Area.  The  2000  Annual  Surveys  consist 
of  the  Current  Industrial  Reports 
surveys,  the  Annual  Survey  of 
Manufactures,  the  Survey  of  Industrial 
Research  and  Development,  and  the 
Survey  of  Plant  Capacity  Utilization.  We 
have  determined  that  annual  data 


collected  from  these  surveys  are  needed 
to  aid  the  efficient  performance  of 
essential  governmental  functions  and 
have  significant  application  to  the  needs 
of  the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATKDN  CONTACT:  Mr. 
William  G.  Bostic,  Jr.,  Chief, 
Manufacturing  and  Construction 
Division,  Census  Bureau,  on  (301)  457- 
4593. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13, 
United  States  Code  (U.S.C),  Sections 
61,  81, 182,  224.  and  225.  These  surveys 
will  provide  continuing  and  timely 
national  statistical  data  on 
manufacturing  for  the  period  between 
economic  censuses.  The  next  economic 
censuses  will  be  conducted  for  the  year 
2002.  The  data  collected  in  these 
surveys  will  be  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  economic  censuses. 

Current  Industrial  Reports 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production,  data  on 
stocks,  unfilled  orders,  orders  booked, 
consumption,  and  so  forth.  Reports  will 
be  required  of  all,  or  a  sample  of, 
establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys. 

Survey  Title 


Survey  Title— Continued 


MA313F 
MA313K 
MA314Q 
I^A315D 
MA321T 

MA325F 
MA325G 

MA316A 
MA327C 
MA327E 

MA331A 
MA331B 
MA331E 
MA335J 
MA333A 

MA333D 
MA333F 

MA333L 
MA333M 

MA333P 


Mill 


ex- 


Yam  Production. 
Knit  Fabric  Production. 
Carpets  and  Rugs. 
Gloves  and  Mittens. 
Lumber     Production     and 

Stocks. 
Paint  and  Allied  Products. 
Pharmaceutical  Preparations 

cept  Biologicals. 
Footwear  Production. 
Refractories. 
Ck)nsumer,    Scientific,   Technical, 

and  Industrial  Glassware. 
Iron  and  Steel  Castings. 
Steel  Mill  Products. 
Nonterrous  Castings. 
Insulated  Wire  and  Cable. 
Farm  Machinery  and  Lawn  and 

Garden  Equipment. 
Construction  Machinery. 
Mining    Machinery    and    Mineral 

Processing  Equipment. 
Intemal  Combustion  Engines. 
Refrigeration,        Air-conditioning, 

and  Warm  Air  Equipment. 
Pumps  and  Compressors 


MA333U 

MA332Q 
MA334R 

MA335A 


MA335E 
MA335F 
MA335H 
MA335K 
MA334M 
MA334P 
MA334Q 


MA334B 
MA334S 


Vending  Machines  (Coin-Oper- 
ated). 

Antifriction  Bearings. 

Computers  and  Office  and  Ac- 
counting Machines. 

Switchgear.  Switchboard  Appa- 
ratus, Relays,  and  Industrial 
Controls 

Electric  Housewares  and  Fans. 

Major  Household  Appliances. 

Motors  and  Generators. 

Wiring  Devices  and  Supplies. 

Consumer  Electronics 

Communication  Equipment. 

Semiconductors,  Printed  Circuit 
Boards,  and  Electronic  Compo- 
nents. 

Selected  Instruments  and  Related 
Products. 

electromedical  and  Irradiation 
Equipment. 


The  following  Ust  of  surveys  represent 
annual  counterparts  of  monthly  and 
quarterly  surveys  and  will  cover  only 
those  establishments  that  are  not 
canvassed,  or  do  not  report,  in  the  more 
frequent  surveys.  Accordingly,  there 
will  be  no  duplication  in  reporting.  The 
content  of  these  aimual  reports  will  be 
identical  with  that  of  the  monthly  and 
quarterly  reports. 

Survey  Title 


M311H  

Animal  and  Vegetable  Fats 

and  Oils  (Stocks). 

M311J   

Oilseeds,  Beans,  and  Nuts 

(Primary  Producers) 

M311L  

Fats  and  Oils;  (Renderers). 

M311M  

Animal  and  Vegetables  Fats 

and  Oils  (Consumption  and 

Stocks). 

M311N  

Animal  and  Vegetables  Fats 

and  Oils  (Production.  Con- 

sumption, and  Stock). 

M313P  

Consumption  on  the  Cotton 

System. 

M327G   

Glass  Containers. 

M331J   

Inventories  of  Steel  Producing 

Mills. 

M336G   

Civil  Aircraft  and  Aircraft  En- 

gines 

M336L  

Truck  Trailers. 

MQ311A  

Flour  Milling  Products. 

MQ313D  

Consumption  on  the  Woolen 

System  and  Worsted  Comb- 

MQ313T  

Broadwoven  Fabrics  (Gray). 

MQ315A  

Apparel. 

MQ314X  

Bed  and  Bath  Furnishings. 

MQ325A  

Inorganic  Chemicals. 

MQ325B  

Fertilizer  Materials. 

MQ325C  

Industnal  Gases 

MQ327D  

Clay  Construction  Products. 

MQ332E  

Plumbing  Fixtures. 

MQ333W  

Metalworking  Machinery. 

MQ335C  

Fluorescent  Lamp  Ballasts. 

Annual  Survey  of  Manufactures 

The  Aiuiual  Survey  of  Manufactures 
collects  industry  statistics,  such  as  total 
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value  of  shipments,  employment, 
payroll,  workers'  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  survey,  while 
conducted  on  a  sample  basis,  covers  all 
manufacturing  industries,  including 
data  on  plants  under  construction  but 
not  yet  in  operation. 

Survey  of  Industrial  Research  and 
Development 

The  Survey  of  Industrial  Research  and 
Development  measures  spending  on 
research  and  development  activities  in 
private  U.S.  businesses.  The  Census 
Bureau  collects  and  compiles  this 
information  with  funding  from  the 
National  Science  Foundation  (NSF).  The 
NSF  publishes  the  results  in  its 
publication  series.  Four  data  items  in 
the  survey  provide  interim  statistics 
collected  in  the  Census  Bureau's 
Economic  Censuses.  These  items  (total 
company  sales,  total  company 
employment,  and  total  expenditures  and 
Federally-funded  expenditures  for 
research  and  development  conducted 
within  the  company)  are  collected  on  a 
mandatory  basis  under  the  authority  of 
Title  13,  U.S.C.  Responses  to  all  other 
data  collected  for  the  NSF  are  voluntary. 

Survey  of  Plant  Capacity  Utilization 

The  Survey  of  Plant  Capacity 
Utilization  is  designed  to  measure  the 
use  of  industrial  capacity.  The  survey 
collects  information  on  actual  output 
and  estimates  of  potential  output  in 
terms  of  value  of  production.  These  data 
are  the  basis  for  calculating  rates  of 
utilization  of  full  production  capability 
and  use  of  production  capability  luider 
national  emergency  conditions. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  U.S.C, 
Chapter  35.  the  OMB  approved  the  2000 
Annual  Surveys  under  the  following 
OMB  Control  Numbers:  Current 
Industrial  Reports — 0607-0206.  0607- 
0392, 0607-0393,  0607-0395,  0607- 
0476,  and  0607-0776;  Annual  Surveys 
of  Manufactm-es — 0607-0449;  Survey  of 
Industrial  Research  and  Development — 
3145-0027;  and.  Survey  of  Plant 
Capacity  Utilization— 0607-0175.  We 
will  provide  copies  of  the  form  upon 
written  request  to  the  Director,  Census 
Bureau,  Washington.  DC  20233-0001.^ 


Based  upon  the  foregoing,  I  have 
directed  that  the  Annual  Surveys  in  the 
Manufacturing  Area  be  conducted  for 
the  purpose  of  collecting  these  data. 

Dated:  December  1,  2000. 
Kenneth  Prewitt, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  00-31170  Filed  12-6-00;  8:45  am] 
BILUNG  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  ttie  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Residts  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  August  8,  2000,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People's 
Republic  of  China.  The  review  covers 
three  producers/exporters  of  subject 
merchandise.  The  period  of  review  is 
November  1, 1998.  through  October  31, 
1999. 

We  invited  interested  parties  to 
comment  on  our  preliminary  results.  We 
received  no  comments  and  have  made 
no  changes  to  our  preliminary  results 
for  these  final  results.  The  final 
dumping  margin  is  listed  in  the  section 
entitled  "Final  Results  of  the  Review." 
EFFECTIVE  DATE:  December  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edythe  Artman  or  Richard  Rimlinger, 
Office  of  Antidumping/Countervailing 
Duty  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3931  or  (202)  482- 
4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 


Department's)  regulations  are  at  19  CFR 
part  351  (1999). 

Background 

On  August  8.  2000,  the  Department 
published  the  preliminary  results  of  the 
administrative  review  (65  FR  48464)  of 
the  antidumping  duty  order  on  fresh 
garlic  from  the  People's  Republic  of 
China  (the  PRC)  (59  FR  59209, 
November  16,  1994).  We  invited  parties 
to  comment  on  our  preliminary  results. 
We  received  no  comments  and  have 
made  no  changes  to  our  preliminary 
results  for  the  final  results  of  review. 

We  have  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act  and  19  CFR 
351.213. 

Scope  of  Review 

The  products  subject  to  this 
antidumping  duty  administrative  review 
are  all  grades  of  garlic,  whole  or 
separated  into  constituent  cloves, 
whether  or  not  peeled,  fresh,  chilled, 
frozen,  provisionally  preserved,  or 
packed  in  water  or  other  neutral 
substance,  but  not  prepared  or 
preserved  by  the  addition  of  other 
ingredients  or  heat  processing.  The 
differences  between  grades  are  based  on 
color,  size,  sheathing,  and  level  of 
decay. 

The  scope  of  this  order  does  not 
include  the  following:  (a)  Garlic  that  has 
been  mechanically  harvested  and  that  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed. 

The  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
currentiy  classifiable  under  subheadings 
0703.20.0010,  0703.20.0020, 
0703.20.0090,  0710.80.7060, 
0710.80.9750,  0711.90.6000,  and 
2005.90.9700  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
In  order  to  be  excluded  from  the 
antidumping  duty  order,  garlic  entered 
under  the  HTSUS  subheadings  listed 
above  that  is  (1)  mechanically  harvested 
and  primarily,  but  not  exclusively, 
destined  for  non-fresh  use  or  (2) 
specially  prepared  and  cultivated  prior 
to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed  must 
be  accompanied  by  declarations  to  the 
Customs  Service  to  that  effect. 


Use  of  Facts  Otherwise  Available 

Our  use  of  facts  otherwise  available  in 
this  review  has  not  changed  from  the 
preliminary  results,  in  which  we 
assigned  a  PRC-wide  rate  of  376.67 
percent  since  the  three  respondents  did 
not  respond  to  our  requests  for 
information.  For  a  detailed  discussion  of 
our  application  of  facts  otherwise 
available,  see  our  preliminary  results  at 
65  FR  48464  (August  8,  2000). 

Final  Results  of  the  Review 

We  determine  that  a  margin  of  376.67 
percent  exists  for  all  producers/ 
exporters  of  the  subject  merchandise  as 
the  PRC-entity  for  the  period  November 
1,  1998,  through  October  31,  1999.  The 
Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Cash-Deposit  Requirements 

The  following  deposit  rates  will  be 
effective  upon  publication  of  this  notice 
of  final  results  of  administrative  review 
for  all  shipments  of  fresh  garhc  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  For  all 
PRC  exporters,  all  of  which  were  found 
not  to  be  entitled  to  separate  rates,  the 
cash-deposit  rate  will  be  376.67  percent; 
and  (2)  for  all  non-PRC  exporters  of 
subject  merchandise  from  the  PRC,  the 
cash-deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter.  These  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement,  pursuant 
to  19  CFR  351.402(f)(3).  could  result  in 
the  Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  and  19  CFR  351.306.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
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with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  See  19 
CFR  351.306  and  19  CFR  354.3. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  December  1,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-31235  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-503] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Iron  Construction  Castings 
from  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  response  to  a  request  from 
respondent  Canada  Pipe  Company 
Limited  ("Canada  Pipe"),  the 
Department  of  Commerce  ("the 
Department")  is  conducting  an 
admiiustrative  review  of  the 
antidumping  duty  order  on  iron 
construction  castings  ("ICCs")  from 
Canada.  The  period  of  review  ("POR") 
is  March  1,  1999,  through  February  28, 
2000.  This  review  covers  imports  of  ICC 
from  one  producer,  Canada  Pipe. 

We  have  preliminarily  determined  the 
diunping  margin  for  Canada  Pipe  to  be 
7.07  percent. 

EFFECTIVE  DATE:  December  7.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nithya  Nagarajan,  AD/CVD 
Enforcement,  Office  IV,  Group  II.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482^243. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  at  19  CFR  part 
351  (2000). 


Backgroimd 

On  March  5,  1986,  the  Department 
published  in  the  Federal  Register  (51 
FR  7600)  the  antidumping  duty  order  on 
ICC  from  Canada.  On  March  16.  2000. 
the  Department  published  in  the 
Federal  Register  (65  FR  14242)  a  notice 
of  opportunity  to  request  an 
administrative  review  of  this 
antidumping  duty  order.  On  March  31, 
2000.  in  accordance  with  19  CFR 
351.213(b)(1),  the  respondent  Canada 
Pipe  requested  that  the  Department 
conduct  an  administrative  review  of  its 
exports  of  subject  merchandise  to  the 
United  States.  We  published  the  notice 
of  initiation  of  this  review  on  May  I, 
2000  (65  FR  25303). 

Scope  of  the  Review 

The  merchandise  covered  by  the  order 
consists  of  certain  iron  construction 
castings  from  Canada,  limited  to 
manhole  covers,  rings,  and  frames,  catch 
basin  grates  and  frames,  cleanout  covers 
and  frames  used  for  drainage  or  access 
purposes  for  public  utility,  water  and 
sanitary  systems,  classifiable  as  heavj' 
castings  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010.  7325.10.0020.  and 
7325.10.0025.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive.  ■* 

Product  Comparisons 

The  ICC  exported  by  Canada  Pipe  to 
the  United  States  includes  manhole  sets, 
catch  basin  sets,  and  trench  gates  and  is 
the  identiccJ  merchandise  sold  by 
Canada  Pipe  in  its  home  market  in 
Canada.  Therefore,  we  have  compared 
U.S.  sales  to  contemporaneous  sales  of 
identical  or  similar  merchandise  in 
Canada. 

Export  Price 

Section  772(a)  of  the  Act  defines 
export  price  ("EP")  as  the  price  at  which 
the  subject  merchandise  is  first  sold 
before  the  date  of  importation  by  the 
exporter  or  producer  outside  the  United 
States  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States. 

Canada  Pipe  sells  subject 
merchandise  directly  to  its  customers  in 
the  United  States  and  uses  its  affiliate 
Bibby  USA  as  the  importer  of  record. 
The  sales  documentation  on  the  record 
in  this  proceeding  indicates  that  Canada 
Pipe's  U.S.  sales  occ'urred  in  Canada 
between  Canada  Pipe  and  the 
unaiBliated  U.S.  purchaser.  Specifically, 
we  have  found  the  following  facts:  (1) 
Bibby  USA  does  not  contact  the  U.S. 
customers;  (2)  Bibby  Ste-Croix  in 
Canada  contacts  the  U.S.  customers;  (3) 
the  U.S.  customers  send  the  purchase 
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order  to  Canada  Pipe;  (4)  Canada  Pipe 
makes  all  arrangements  for  shipping  and 
dehvery  to  the  U.S.  customers  directly 
in  Canada;  (5)  Canada  Pipe  invoices  are 
issued  and  the  U.S.  customers  pay 
Canada  Pipe  directly  in  Canada;  and  (6) 
Canada  Pipe  retains  title  to  the 
merchandise  until  the  point  of  delivery 
to  the  U.S.  customers.  Given  these  facts, 
we  preliminarily  determine  that  these 
sales  were  made  in  Canada  by  Canada 
Pipe  and,  thus,  should  be  treated  as  EP 
transactions  (see  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea,  Final  Results  of 
Administrative  Review,  65  FR  13359 
(March  13,  2000)  and  accompanying 
Decision  Memorandiun  at  Comment  12; 
and  Porcelain-on-Steel  Cookware  from 
Mexico,  Final  Results  of  Administrative 
Review,  65  FR  30068  (May  10,  2000)  and 
accompanying  Decision  Memorandiun 
at  Comment  2). 

We  calculated  an  EP  for  all  of  Canada 
Pipe's  sales  because  the  merchandise 
was  sold  directly  by  Canada  Pipe  to  the 
first  unaffiliated  piutdiaser  in  the  United 
States  prior  to  importation,  and 
constructed  export  price  ("CEP")  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  made  deductions 
ft^om  the  starting  price  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  These  include 
foreign  movement  expense  (inland 
freight),  international  freight,  U.S.. 
brokerage  and  U.S.  duties.  We  also 
deducted  the  amount  for  billing 
adjustments  from  the  starting  price  and 
added  duty  drawback,  in  accordance 
with  section  772(c)(1)(B)  of  the  Act. 

Normal  Value 

We  compared  the  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  quantity  of  the 
company's  sales  in  its  home  market  was 
more  than  five  percent  of  the  quantity 
of  its  sales  to  the  U.S.  market. 
Consequently,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act,  we  based 
normal  value  ("NV")  on  home  market 
sales,  all  of  which  were  to  unaffiliated 
customers. 

We  calculated  monthly  weighted- 
average  NVs  based  on  ex-works  or 
delivered  prices  to  unaffiliated 
customers.  We  made  adjustments  to  the 
starting  price,  where  appropriate,  for 
bilUng  adjustments.  We  made 
deductions,  where  appropriate,  from  the 
starting  price  for  early  payment 
discoimts,  inland  insurance,  and  inland 
freight.  We  made  circumstance  of  sale 
("COS")  adjustments,  in  accordance 
with  section  773(a){6)(C)(iii)  of  the  Act, 
for  direct  selling  expenses,  including 
credit  expenses. 


Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  With 
respect  to  U.S.  price  and  EP 
transactions,  the  LOT  is  the  level  of  the 
sale  to  the  unaffiliated  customer,  and 
with  respect  to  CEP  transactions,  the 
LOT  is  the  level  of  the  constructed  sale 
from  the  exporter  to  the  iinporter. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level,  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

Canada  Pipe  reported  that  dining  the 
POR  it  sold  subject  merchandise 
through  three  channels  of  distribution 
in  the  home  market:  sales  made  by 
Canada  Pipe  directly  to  original 
equipment  manufacturers  (OEM) 
(Channel  1),  sales  from  Canada  Pipe 
directly  to  end-users  (Channel  2),  and 
sales  from  Canada  Pipe  to  distributors 
(Channel  3).  In  examining  the  record, 
we  foimd  that  Canada  Pipe  performs 
substantially  similar  selling  functions 
(e.g.  sales  planning,  advertising, 
technical  service,  etc.)  for  all  three 
reported  channels  of  distribution.  Due 
to  the  proprietary  natiire  of  the 
examined  selling  functions,  see 
Preliminary  Determination:  Level  of 
Trade  Analysis  (Preliminary  LOT 
Memorandum),  dated  concurrently  with 
this  notice,  on  file  in  Room  B-099  of  the 
main  Department  of  Commerce 


Building,  the  Central  Records  Unit 
("CRU").  Based  upon  an  analysis  of  the 
information  provided  on  the  record,  we 
conclude  that  there  is  no  difference  in 
the  selling  functions  performed  by 
Canada  Pipe  in  making  sales  through 
these  three  channels  of  distribution. 
Therefore,  using  the  information  on  the 
record,  the  Department  preliminarily 
determines  that  Canada  Pipe  makes  all 
sales  at  the  same  LOT  in  the  home 
market. 

See  Preliminary  LOT  Memorandum 

Canada  Pipe  reported  two  channels  of 
distribution  (i.e.  sales  to  OEMs  and  sales 
to  distributors)  in  the  United  States 
during  the  POR.  In  examining  the 
record,  we  found  that  Canada  Pipe 
performs  substantially  similar  selling 
functions  (e.g.  sales  planning, 
advertising,  technical  service,  etc.)  for 
both  reported  channels  of  distribution. 
Due  to  the  proprietary  nature  of  the 
examined  selling  functions,  see 
Preliminary  LOT  Memorandum.  Based 
upon  an  analysis  of  the  information 
provided  on  the  record,  we  conclude 
that  there  is  no  significant  difference  in 
the  selling  functions  performed  by 
Canada  Pipe  in  making  sales  through 
both  channels  of  distribution.  Therefore, 
the  Department  preliminarily 
determines  that  Canada  Pipe  makes  all 
sales  at  the  same  LOT  in  the  United 
States  market.  See  Preliminary  LOT 
Memorandum. 

In  order  to  determine  whether  sales  in 
the  United  States  are  at  a  different  LOT 
than  sales  in  the  home  market,  we 
reviewed  the  selling  activities 
associated  with  the  LOT  in  each  market. 
We  compared  Canada  Pipe's  selling 
activities  for  U.S.  EP  transactions  to  the 
selUng  activities  performed  for  the  home 
market  LOT  sales  by  Canada  Pipe  {e.g. 
sales  planning,  advertising,  technical 
service,  etc.).  We  found  that  there  was 
no  significant  difference  in  the  selling 
functions  performed  for  Canada  Pipe's 
EP  sales  than  for  sales  at  the  home 
market  LOT,  sufficient  to  constitute  a 
difference  in  LOT.  See  Preliminary  LOT 
Memorandum. 

As  such,  we  have  preliminarily 
determined  that  a  LOT  adjustment  is  not 
appropriate.  See  Preliminary  LOT 
Memorandum. 

Currency  Conversion 

Pursuemt  to  section  773A(a)  of  the 
Act,  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a  7.07 


percent  dumping  margin  exists  for 
Canada  Pipe  for  the  period  March  1, 
1999,  through  February  29,  2000.  The 
Department  will  disclose  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  the 
parties  of  this  proceeding  in  accordance 
with  19  CFR  351.224(b).  An  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  these  preliminary 
results.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication  of  these 
preliminary  results  of  review.  Rebuttal 
briefs  and  rebuttals  to  vmtten 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argiunent.  Further,  we  would  appreciate 
it  if  parties  submitting  written 
conunents  would  also  provide  the 
Department  with  an  additional  copy  of 
the  public  versions  of  those  comments 
on  diskette.  The  Department  will  issue 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidimaping  duties 
on  all  appropriate  entries.  We  have 
calculated  importer  specific  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  antidiunping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  examined  sales. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimus,  we  will 
instruct  Customs  to  assess  duties  on  that 
importer's  entries  of  subject 
merchandise.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  ICC  from  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Canada  Pipe  will  be  the 
rate  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
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merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  ("LTFV")  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
pubUshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactm^r  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  14.67 
percent,  the  "all-others"  rate  estabUshed 
in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of 
administrative  review  for  a  subsequent 
review  period. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  1,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-31236  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmostpheric 
Administration 

Notice  of  indirect  Cost  Rates  for  the 
Damage  Assessment  and  Restoration 
Program 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

action:  Notice. 

summary:  NOAA's  Damage  Assessment 
and  Restoration  Program  (DARP)  is 
announcing  new  indirect  cost  rates  and 
a  policy  on  the  recovery  of  indirect  costs 
for  its  component  organizations 
invovled  in  natxu^l  resource  damage 
assesment  and  restoration  activities. 


These  new  rates  and  the  DARP  policy 
are  effective  as  of  October  1,  2000.  More 
information  on  these  rates  and  the 
DARP  policy  can  be  found  at  the  DARP 
web  site  {www.darp.noaa.gov).  or  from 
the  address  provided  below. 
EFFECTIVE  DATE:  October  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eli 
Reinharz,  301-713-3038,  ext.  193; 
(FAX:  301-713-4387;  e-mail: 
Eli.Reinharz@noaa.gov),  or  Linda 
Burlington,  301-713-1217  (FAX:  301- 
713-1229;  e-mail: 
Linda.B.Burlington@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  DARP  is  to  restore 
natural  resource  injuries  caused  by 
releases  of  hazardous  substances  or  oil 
xmder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  (42  U.S.C.  9601  etseq.),  the 
Oil  Pollution  Act  of  1990  (OPA)  (33 
U.S.C.  2701  et  seq.),  or  physical  injiuies 
in  Naitonal  Marine  Sanctuaries  under 
the  National  Marine  Sanctuaries  Act 
(NMSA)  (16  U.S.C.  1431  etseq.).  The 
NOAA  DARP  consists  of  three 
component  organizations:  The  Damage 
Assessment  Center  (DAC)  within  the 
National  Ocean  Service;  the  Restoration 
Center  within  the  National  Marine 
Fisheries  Services;  and  the  Office  of  the 
General  Counsel  for  Natiual  Resources 
(GCNR).  The  DARP  conducts  Natural 
Resource  Damage  Assessments  (NRDAs) 
as  a  basis  for  recovering  damages  from 
responsible  parties,  and  uses  \he  funds 
recovered  to  restore  injured  natural 
resources. 

When  addressing  NRDA  incidents, 
the  costs  of  the  damage  assessment  are 
recoverable  from  responsible  parties 
who  are  potentially  liable  for  an 
incident.  Costs  include  direct  and 
indirect  costs.  Direct  costs  are  costs  for 
activities  that  are  clearly  and  readily 
attributable  to  a  specific  output.  In  the 
context  of  the  DARP,  outputs  may  be 
associated  with  damage  assessment 
cases,  or  may  be  represented  by  other 
program  products  such  as  damage 
assessment  regulations.  In  contrast, 
indirect  costs  reflect  the  costs  for 
activities  that  collectively  support  the 
DARP's  mission  and  operations.  For 
example,  indirect  costs  include  general 
administrative  support  and  traditional 
overheads.  Although  these  costs  may 
not  be  readily  traced  back  to  a  specific 
direct  activity,  indirect  costs  may  be 
allocated  to  direct  activities  using  an 
indirect  cost  distribution  rate. 

Consistent  with  Federal  accounting 
requirements,  the  DARP  is  required  to 
account  for  and  report  the  full  costs  of 
its  programs  and  activities.  Further,  the 
DARP  is  authorized  by  law  to  recover 
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reasonable  costs  of  damage  assessment 
and  restoration  activities  under 
CERCLA.  OPA,  and  the  NMSA.  Within 
the  constraints  of  these  legal  provisions 
and  their  regulatory  applications,  the 
DARP  has  the  discretion  to  develop 
indirect  cost  rates  for  its  component 
organizations  and  fonnulate  policies  on 
the  recovery  of  indirect  cost  rates 
subject  to  its  requirements. 

The  DARP's  Indirect  Cost  Effort 

In  December  1998.  the  DARP  hired 
the  public  account  firm  Rubino  & 
McGeehin,  Chartered  (R&M),  to:  (1) 
Evaluate  the  cost  accounting  system  and 
allocation  practices;  (2)  recommend  the 
appropriate  indirect  cost  allocation 
methodology;  and,  (3)  determine  the 
indirect  cost  rates  for  the  three 
organizations  that  comprise  the  DARP. 

The  DARP  requested  an  anlysis  of  its 
indirect  costs  for  fiscal  years  (FY)  where 
cost  information  was  considered 
adequate  to  conduct  such  an  analysis. 
Consequently,  indirect  cost  rates  were 
developed  for  the  DAC  and  GCNR  for 


FYs  1993  through  1999,  and  for  the  RC 
for  FYs  1997  through  1999  (see  Table 
below).  The  goal  was  to  develop  the 
most  appropriate  indirct  cost  rate 
allocation  methodology  and  rates  for 
each  of  the  DARP  component 
organizations. 

R&M  concluded  that  the  cost 
accounting  system  and  allocation 
practices  of  die  DARP  component 
organizations  are  consistent  with 
Federal  accounting  requirements.  R&M 
also  determined  that  the  most 
appropriate  indirect  allocation  method 
was  the  Direct  Labor  Cost  Base  for  all 
three  DARP  component  organizations. 
The  Direct  Labor  Cost  Base  is  computed 
by  allocating  total  indirect  cost  over  the 
sum  of  direct  labor  dollars  plus  the 
application  of  NOAA's  leave  surcharge 
and  benefits  rates  to  direct  labor.  The 
indirect  costs  rates  that  R&M  computed 
for  each  of  the  three  DARP  component 
organizations  were  further  assessed  as 
being  fair  and  equitable.  A  report  on 
R&M's  effort,  their  assessment  of  the 
DARP's  cost  accounting  system  and 


practice,  and  their  determination 
respecting  the  most  appropriate  indirect 
cost  methodology  and  rates  can  be 
found  on  the  DARP  web  site  at: 
www.darp.noaa.gov.  The  report  is 
entitled  "Indirect  Cost  Rates  Incurred  by 
the  National  Oceanic  and  Atmospheric 
Administration  Damage  Assessment  and 
Restoration  Program." 

The  DARP's  Indirect  Cost  Policy 

The  DARP  will  include  the  costs  of 
program  policy  work  and  techniques 
and  methods  development  in  indirect 
cost  pools  of  its  component 
organizations,  but  will  monitor  these 
activities  annually  to  control  costs.  The 
indirect  cost  pools  also  include  the  cost 
of  general  management  and 
administrative  support  and 
preparedness  for  spill  response  work. 

The  DARP  will  apply  the  revised  rates 
recommended  by  R&M  for  the 
respective  fiscal  years  for  each  of  the 
DAJy  component  organizations  as 
provided  in  the  following  table: 


DARP  unit 

Rscal  years  (FY)  (in  percent) 

FY93 

FY94 

FY95 

FY96 

FY97 

FY98   - 

FY99 

DAC 

RC  

GCNR ; 

226.63 

N/A 

107.10 

247.83 

N/A 

107.24 

285.33 

N/A 

147.05 

306.58 

N/A 

286.82 

250.08 
139.70 
173.30 

249.81 
142.82 
191.12 

161.33 
203.24 
239.08 

N/A — Not  applicable.  Rates  were  not  calculated  for  these  years. 


The  revised  rates  identified  in  this 
policy  will  be  applied  to  all  damage 
assessment  and  restoration  case  costs  as 
of  October  1 ,  2000,  using  the  Direct 
Labor  Cost  Base  allocation  methodology. 
For  cases  that  have  settled  and  for  cost 
claims  paid  prior  to  October  1,  2000,  the 
DARP  will  not  re-open  any  resolved 
matters  for  the  purpose  of  applying  the 
revised  rates  in  this  policy.  For  cases 
not  settled  and  not  cost  claims  not  paid 
prior  to  October  1,  2000,  costs  will  be 
recalculated  using  the  revised  rates  in 
this  policy.  The  DARP  will  use  the  FY 
1999  rates  for  future  fiscal  years  until 
year-specific  rates  can  be  developed. 

Dated:  December  1,  2000. 
Margaret  Davidson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Managmenet. 
(PR  Doc.  00-31021  Filed  12-6-00;  8:45  am) 

BILLING  CODE  3510-JE-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.113000C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  an 

enhancement  permit  (1273);  issuance  of 

permits  (1254). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  piuposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  permit  application  from 
the  North  Carolina  Aquarium  Division 
(NCAD)(1273);  NMFS  has  issued  permit 
1254  to  Central  Hudson  Gas&  Electric 
Corporation/Dynergy  Danskammer, 
L.L.C.&  Dynergy  Roseton.  L.L.C.  (CHGE/ 
DD  &  DR)  (1254). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 


must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  January  8, 
2001. 

ADDRESSES:  Written  conunents  on  any  of 
the  new  applications -or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

For  permits  (1273,  1254).  Endangered 
Species  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Silver  Spring,  MD,  20910  301- 
713-1401. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  1273:  Terri  Jordan,  Silver 
Spring,  MD  (ph:  301-713-1401.  fax:  301- 
713-0376.  e-mail: 
Terri .  Jordan@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 


Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Sea  Turtles 

Fish 

I      Shortnose  sturgeon  [Acipenser 
brevirostrum). 

New  Applications  Received 

Application  1273:  The  North  Carolina 
Aquarium  Division  proposes  to 
continue  to  maintain  1 7  endangered 
shortnose  sturgeon  for  the  purposes  of 
public  education  through  species 
enhancement  as  identified  in  the  Final 
Recovery  Plan  for  Shortnose  Sturgeon. 

Permits  and  Modifications  Issued 

Permit  1254:  Notice  was  published  on 
June  28,  2000  (65  FR  39869)  that  Central 
Hudson  Gas&  Electric  Corporation/ 
Dynergy  Danskammer,  L.L.C.&  Dynergy 
Roseton,  L.L.C.  applied  fof  a  scientific 
research  permit  (1254).  The  applicant 
has  requested  a  scientific  research 
permit  to  conduct  a  monitoring  study  as 
part  of  an  incidental  take  permit  for  the 
operation  of  the  Roseton  and 
Danskammer  Point  power  plants.  The 
applicant  will  be  collecting  larvae, 
juvenile  and  adult  shortnose  stiu^eon  in 
various  location  in  the  Hudson  River 
between  the  estuary  and  River  mile  65. 
Permit  1254  was  issued  on  November 
29,  2000,  authorizing  take  of  listed 
species.  Permit  1254  expires  August  31, 
2005. 
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Dated:  December  1,  2000. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-31232  Filed  12-6-00;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers;  Grant  of  Partially 
Exclusive  License 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(b)(l)(i),  announcement  is  made  of 
a  prospective  partially  exclusive  license 
of  U.S.  Patent  No.  5,202,034  entitled 
"Apparatus  and  Method  for  Removing 
Water  from  Aqueous  Sludges,"  issued 
April  13,  1993. 

DATES:  Written  objections  must  be  filed 
not  later  than  February  5,  2001. 
ADDRESSES:  United  States  Army  Corps 
of  Engineers  Research  and  Development 
Center,  Cold  Regions  Research  and 
Engineering  Laboratory,  ATTN:  CEERD- 
RV-1  (Ms.  Sharon  Boriand),  72  Lyme 
Road,  Hanover,  NH  03755-1290. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sharon  Borland,  ATTN:  CEERD-RV-1; 
(603)  646-4735,  FAX  (603)  646-4448; 
Internet 

Sharon.L.BorIand@erdc.usace.anny.mil; 
U.S.  Army  Corps  of  Engineers  Research 
and  Development  Center,  Cold  Regions 
Research  and  Engineering  Laboratory, 
72  Lyme  Road,  Hanover,  NH  03755- 
1290 

SUPPLEMENTARY  INFORMATION:  Patent  No. 
5,202,034  entitled  "Apparatus  and 
Method  for  Removing  Water  &t)m 
Aqueous  Sludges,"  issued  April  13, 
1993.  The  concrete  armor  unit  was 
invented  by  Dr.  C.  James  Martel.  The 
United  States  of  America  owns  the 
rights  to  this  technology.  The  United 
States  of  America  as  represented  by  the 
Secretary  of  the  Army  intends  to  grant 
a  partially  exclusive  license  for  all  fields 
of  use,  in  the  manufacture,  use,  and  sale 
of  the  patented  technology  in  the 
territories  and  possessions  of  the  U.S.A. 
and  Canada,  and  in  the  field  of  use  in 
the  pvUp  and  paper  industry  globally,  to 
3131807  Canada,  Inc.,  a  consortium 
comprising  two  companies:  Le  Croupe 
STEICA,  Inc.  of  Sherbrooke,  Quebec, 
and  BESTH20,  Inc.  of  La  Prairie, 
Quebec,  with  principal  offices  at  170, 
rue  des  Pivoines,  Le  Prairie,  Quebec, 
Canada  J5R  5J6.  Pursuant  to  37  CFR 


404.7(b)(l)(i),  any  interested  party  may 
file  a  written  objection  to  this 
prospective  exclusive  license 
agreement. 

Richard  L.  Frenette, 

Counsel. 

[FR  Doc.  00-31184  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  3710-92-11 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
8,  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Stiwt,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electironically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov.    . 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  tiiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  foUovmig:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
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Recordkeeping  burden.  0MB  invites 
public  comment. 

Dated:  December  1,  2000. 
)ohn  Tressler, 

Leader  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Education  Longitudinal  Study 
of  2002  (ELS  2002). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden;  Responses:  51,597.  Burden 
Hoiu^:  59,497. 

Abstract:  Year  2001  field  test  of  50 
schools  in  five  states,  students,  parents, 
teachers,  and  librarians.  The  main  study 
in  Spring  2002  in  all  50  states  and 
District  of  Coliunbia  will  constitute  the 
baseline  of  a  longitudinal  study  of 
school  effectiveness  and  impact  on 
postsecondary  and  labor  market 
outcomes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  KathyAxt  at  her 
internet  address  Kathy_Axt@)ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  00-31144  Filed  12-6-00;  8:45  am) 

BILLING  CODE  400(MI1-P 


DEPARTMENT  OF  ENERGY 

Record  of  Decision;  JEA  Circulating 
Fluidized  Bed  Combustor  Proiect, 
Jacksonville,  Duval  County,  FL 

AGENCY:  Department  of  Energy. 
ACTK>N:  Record  of  Decision. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  prepared  an  environmental 
impact  statement  (EIS)  {DOE/EIS-0289) 
to  assess  the  enviromnental  impacts 
associated  with  a  proposed  project  that 


would  be  cost-shared  by  DOE  and  JEA 
(formerly  the  Jacksonville  Electric 
Authority)  under  DOE's  Clean  Coal 
Technology  (CCT)  Program.  The  project 
would  demonstrate  circulating  fluidized 
bed  (CFB)  combustion  technology  at 
JEA's  existing  Northside  Generating 
Station  in  Jacksonville,  Florida.  After 
careful  consideration  of  the  potential 
environmental  impacts,  along  with 
program  goals  and  objectives,  DOE  has 
decided  that  it  will  provide 
approximately  $73  million  in  federal 
funding  support  (about  24%  of  the  total 
cost  of  approximately  $309  million)  to 
design,  construct,  and  demonstrate  the 
CFB  technology  proposed  by  JEA. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  the 
CFB  combustor  project  or  the  EIS, 
contact  Dr.  Jan  Wachter,  National 
Envirorunental  Policy  Act  (NEPA) 
Document  Manager,  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory,  626  Cochrans  Mill  Road, 
Pittsburgh,  PA  15236,  telephone:  (412) 
386-4809,  fax:  (412)  386-4726,  or  e- 
mail:  jan.wachter@netl.doe.gov.  For 
general  information  on  the  DOE  NEPA 
process,  contact  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH— 42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  telephone:  (202) 
586-^600,  leave  a  message  at  (800)  472- 
2756,  or  fax:  (202)  586-7031. 

SUPPLEMENTARY  INFORMATION:  DOE  has 
prepared  this  Record  of  Decision 
piu'suant  to  Council  on  Environmental 
Quality  (CEQ)  regulations  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  Parts  1500-1508)  and 
DOE  NEPA  regulations  (10  CFR  Part 
1021).  This  Record  of  Decision  is  based 
on  DOE'S  final  EIS  for  the  JEA 
Circulating  Fluidized  Bed  Combustor 
Project  (DOE/EIS-0289,  June  2000). 

NEPA  Strategy  for  the  Clean  Coal 
Technology  Program 

For  the  CCT  Program,  DOE  developed 
a  strategy  that  is  consistent  with  CEQ 
and  DOE  regulations  for  compliance 
with  NEPA  and  which  includes 
consideration  of  both  programmatic  and 
project-specific  environmental  impacts 
diu-ing  and  after  the  process  of  selecting 
a  project.  This  strategy,  called  tiering 
(40  CFR  1508.28),  refers  to  the 
consideration  of  general  issues  in  a 
broader  EIS  (e.g.,  for  the  CCT  Program), 
followed  by  more  focused 
environmental  impact  statements  or 
other  enviroimiental  analyses  that 
incorporate  by  reference  the  general 
issues  and  concentrate  on  those  issues 


specific  to  the  proposals  imder 
consideration. 

The  DOE  strategy  has  three  principal 
elements.  The  first  element  involved 
preparation  of  a  comprehensive 
Programmatic  EIS  for  the  CCT  Program 
(DOE/EIS-0146,  November  1989)  to 
address  the  potential  environmental 
consequences  of  widespread 
commercialization  of  each  of  22 
successfully  demonstrated  clean  coal 
technologies. 

The  second  element  involved 
preparation  of  a  pre-selection,  project- 
specific  environmental  review  of 
proposed  CCT  projects  based  on  project- 
specific  envirorunental  data  and 
analyses  in  accordance  with  DOE  NEPA 
regulations  (10  CFR  1021.216).  For  the 
proposed  CFB  combustor  project,  JEA 
supplied  DOE  with  envirorunental  data 
as  part  of  their  proposal.  DOE  reviewed 
the  potential  site-specific 
environmental,  health,  safety,  and 
socioeconomic  issues  associated  with 
the  proposed  project  before  selecting 
JEA's  proposal  for  further  consideration. 
In  its  review,  DOE  analyzed  the 
environmental  advantages  and 
disadvantages  of  the  proposal  and 
alternative  sites  and  processes 
reasonably  available  to  JEA. 

The  third  element  consists  of 
preparing  site-specific  NEPA  documents 
for  each  selected  project.  For  the  JEA 
proposed  project,  DOE  determined  that 
an  EIS  should  be  prepared.  As  part  of 
the  overall  NEPA  strategy  for  the  CCT 
Program,  the  JEA  EIS  draws  upon  the 
Programmatic  EIS  and  pre-selection 
environmental  reviews. 

On  November  13,  1997,  DOE 
published  in  the  Federal  Register  (62 
FR  60889)  a  Notice  of  Intent  to  prepare 
the  JEA  EIS  and  hold  a  public  scoping 
meeting.  The  Notice  of  Intent  invited 
comments  and  suggestions  on  the 
proposed  scope  of  the  EIS,  including 
environmental  issues  and  alternatives, 
and  encouraged  participation  in  the 
NEPA  process.  DOE  held  the  scoping 
meeting  in  Jacksonville,  Florida,  on 
December  3,  1997.  DOE  received  3  oral 
responses  and  20  written  responses 
from  interested  parties.  The  responses 
helped  DOE  to  establish  the  issues  to  be 
analyzed  in  the  EIS  and  the  level  of 
analysis  warranted  for  each  issue. 

hi  August  1999,  DOE  issued  the  draft 
EIS  for  public  review  and  invited 
comments  on  the  adequacy,  accuracy, 
and  completeness  of  the  EIS.  As  part  of 
the  review,  DOE  held  a  public  hearing 
in  Jacksonville,  Florida,  on  September 
30,  1999.  DOE  received  1  oral  comment 
and  59  written  comments,  which  helped 
to  improve  the  quality  and  usefulness  of 
the  EIS.  In  June  2000,  DOE  issued  the 
final  EIS,  which  considered  and,  as 


appropriate,  incorporated  public 
comments  on  the  draft  EIS.  Among  the 
issues  raised  in  the  comments  were 
concerns  about  (1)  reliability  of  CFB 
combustion  technology  in  meeting 
expected  air  emissions  rates  for 
particulate  matter,  sulfur  dioxide  (SO2), 
and  oxides  of  nitrogen  (NOx),  in  view  of 
limited  large-scale  operating  experience; 
(2)  air  emissions  of  heavy  metals, 
radionuclides,  carcinogenic  chemicals, 
and  carbon  dioxide  (CO2);  (3)  potential 
effects  of  cooling  water  discharge  on  the 
St.  Johns  River;  (4)  potential 
entrainment  of  juvenile  sea  turtles,  such 
as  endangered  green  sea  tiutles,  in  the 
cooling  water  intake;  (5)  potential 
effects  on  manatees  and  other 
endangered  species;  (6)  potential  effects 
on  Essential  Fish  Habitat,  such  as 
estuarine  emergent  wetlands;  (7) 
potential  effects  on  cultural  resources; 
(8)  disposal  of  ash,  including  whether 
the  planned  ash  marketing  would  be 
successful;  (9)  noise  levels  from 
construction,  operation,  and  rail 
transportation;  (10)  electromagnetic 
fields;  and  (11)  traffic  congestion. 

Project  Location  and  Description 

The  site  for  the  proposed  project  is 
located  in  Jacksonville,  Florida,  about  9 
miles  northeast  of  the  downtown  area, 
at  JEA's  existing  Northside  Generating 
Station.  This  400-acre  industrial  site  is 
situated  along  the  north  shore  of  the  St. 
Johns  River,  approximately  10  miles 
west  of  the  Atlantic  Ocean.  The  local 
terrain  is  flat  and  there  is  a  mix  of 
industrial,  commercial,  residential,  and 
agricultural  land  use  in  the  vicinity.  The 
industrial  1,650-acre  St.  Johns  River 
Power  Park  borders  Northside 
Generating  Station  to  the  northeast,  and 
the  46,000-acre  Timucuan  Ecological 
and  Historic  Preserve  borders  the  site  to 
the  east.  Blount  Island,  located 
immediately  to  the  southeast  in  the  St. 
Johns  River,  is  a  major  port  with 
facilities  for  docking,  loading,  and 
unloading  large  ocean-going  vessels. 
The  most  striking  environmental  feature 
associated  with  the  area  is  the  nearby 
presence  of  estuarine  salt  marsh 
backwaters  of  the  St.  Johns  River. 

Northside  Generating  Station,  which 
ciurently  employs  265  people,  has 
operated  since  November  1966  when 
the  297.5-megawatt  (MW)  Unit  1  came 
on-line.  The  297.5-MW  Unit  2  and  the 
564-MW  Unit  3  started  operation  in 
March  1972  and  June  1977,  respectively. 
Unit  2  has  been  out  of  service  since 
1983  because  of  major  boiler  problems 
associated  with  the  volume  of  its 
furnace  being  inadequate  to 
accommodate  the  heat  generated.  The 
Unit  2  steam  tiu-bine  is  ciurently  idle 
and  the  Unit  2  furnace  and  stack  have 
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recently  been  dismantled  and  removed. 
Units  1  and  3  can  bum  both  natural  gas 
and  oil  [No.  6  fuel  oil  or  No.  2  fuel  oil 
(diesel)].  Units  1  and  3  have  no  air 
pollution  control  with  the  exception  of 
low-NOx  burners  on  Unit  3.  Once- 
through  cooling  water  is  withdrawn 
from  and  discharged  into  the  St.  Johns 
River.  Existing  facilities  currently 
occupy  about  200  acres  of  the  400-acre 
property.  The  property  contains  a 
number  of  wetland  areas,  especially  in 
the  perimeter  areas. 

The  proposed  project  would  repower 
the  idle  Unit  2  steam  tiu-bine  to  generate 
nearly  300  MW  of  electricity  using  a 
new  coal-  and  petroleum  coke-fired 
combustor  to  demonstrate  CFB 
combustion  technology.  The  new 
combustor  would  be  located  adjacent  to 
the  existing  Unit  3.  Piping  and  related 
infi-astnicture  would  be  cons.tructed  to 
link  the  combustor  with  the  Unit  2 
steam  tiu-bine.  The  proposed  project  and 
related  infrastructure  would  occupy 
about  75  acres  of  the  Northside 
Generating  Station  property. 

CFB  combustion  technology  is  an 
advanced  method  for  burning  coal  and 
other  fuels  efficiently  while  removing 
pollutants  ft-om  air  emissions  inside  the 
sophisticated  combustor  system.  CFB 
technology  provides  flexibility  in  utihty 
operations  because  a  wide  variety  of 
solid  fuels  can  be  used,  including  high- 
sulfur,  high-ash  coal  and  petroleum 
coke.  In  a  CFB  combustor,  coal  or  other 
fuels,  air,  and  crushed  limestone  or 
other  sorbents  are  injected  into  the 
lower  portion  of  the  combustor  for 
initial  burning  of  the  fuel.  The 
combustion  actually  occurs  in  a  bed  of 
fuel,  sorbent,  and  ash  particles  that  are 
fluidized  by  air  fi-om  nozzles  in  the 
bottom  of  the  combustor.  The  air 
expands  the  bed,  creates  turbulence  for 
enhanced  mixing,  and  provides  most  of 
the  oxygen  necessary  for  combustion  of 
the  fuel.  As  the  fuel  particles  decrease 
in  size  through  combustion  and 
breakage,  they  are  transported  higher  in 
the  combustor  where  additional  air  is 
injected.  As  the  particles  continue  to 
decrease  in  size,  unreacted  fuel,  ash, 
and  fine  limestone  particles  are  swept 
out  of  the  combustor,  collected  in  a 
particle  separator  (also  called  a 
cyclone),  and  recycled  to  the  lower 
portion  of  the  combustor.  This  is  the 
"circulating"  nature  of  the  combustor. 
Drains  in  the  bottom  of  the  combustor 
remove  a  fraction  of  the  bed  composed 
primarily  of  ash  while  new  fuel  and 
sorbent  are  added.  The  combustion  ash 
is  suitable  for  beneficial  uses  such  as 
road  construction  material,  agricultural 
fertilizer,  and  reclaiming  surface  mining 
areas. 


The  heated  combustor  converts  water 
in  tubes  lining  the  combustor's  walls  to 
high-pressure  steam.  The  steam  is  then 
superheated  in  tube  bundles  placed  in 
the  solids  circulating  stream  and  the 
flue  gas  stream.  The  superheated  steam 
drives  a  steam  turbine-generator  to 
produce  electricity  in  a  conventional 
steam  cycle. 

The  injected  limestone  could  capture 
up  to  98%  of  the  sulfur  impurities 
released  from  the  fuel.  When  heated  in 
the  CFB  combustor,  the  limestone, 
consisting  primarily  of  calcium 
carbonate  (CaCOs).  converts  to  calcium 
oxide  (CaO)  and  CO2.  The  CaO  reacts 
with  SO2  from  the  burning  fuel  to  form 
calcium  sulfate  (CaS04),  an  inert 
material  that  is  removed  with  the 
combustion  ash.  The  combustion 
efficiency  of  the  CFB  combustor  allows 
the  fuel  to  be  burned  at  a  relatively  low 
temperature  of  about  1,650EF,  thus 
reducing  NOx  formation  by 
approximately  60%  compared  with 
conventional  coal-fired  technologies. 
Greater  than  99%  of  particulate 
emissions  in  the  flue  gas  are  removed 
downstream  of  the  combustor  by  either 
an  electrostatic  precipitator  or  a  fabric 
filter  (baghouse). 

In  addition  to  the  CFB  technology,  the 
proposed  project  would  use  a  poUshing 
scrubber  in  combination  with  the  CFB 
combustor  to  attain  a  98%  SO2  removal 
rate.  The  polishing  scrubber  is  a 
conventional  scrubbing  system  that 
would  use  lime  in  a  dry  flue  gas 
desulfurization  process  downstream  of 
the  combustor  to  convert  SO2 
chemically  to  calcium  sulfite  and 
calcium  sulfate.  It  is  called  a  pohshing 
scrubber  because  the  CFB  combustor 
would  remove  85-90%  of  the  SO2  and 
the  polishing  scrubber  would  remove  or 
"polish  ofT'  the  remainder.  This  design 
is  driven  by  economic  rather  than 
technical  considerations  (i.e.,  the  CFB 
combustor  alone  could  achieve  a  98% 
SO2  removal  rate  but  the  operating  cost 
would  be  greater). 

Another  addition  to  the  CFB 
combustion  technology  is  that  the 
proposed  project  would  use  a  selective 
non-catalytic  reduction  system  to 
further  reduce  NOx  emissions.  Aqueous 
ammonia,  the  reagent  for  this  system, 
would  be  injected  into  the  CFB 
combustor  exhaust  gas  to  convert  NOx 
emissions  to  nitrogen  gas  and  water  via 
a  chemical  reduction  reaction. 
Atmospheric  emissions  of  ammonia  can 
occur  if  the  amount  supplied  to  reduce 
NOx  in  the  flue  gas  is  not  used  up 
(ammonia  slip).  However,  excess 
ammonia  in  the  stack  gas  can  typically 
be  reduced  by  optimizing  the  amount  of 
ammonia  that  is  injected.  For  the 
proposed  project,  stack  emissions  of 
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ammonia  slip  would  not  exceed  40 
ppm. 

A  CFB  combustor  has  several 
advantageous  operating  characteristics 
that  differentiate  it  from  more 
conventional  technologies.  Because  the 
fuel  and  sorbent  being  added  represent 
only  a  small  fraction  of  the  total  fuel 
and  sorbent  available  in  the  bed,  the 
combustor  reacts  more  slowly  to 
variations  in  fuel  or  sorbent  quahty. 
Steam  characteristics  and  furnace 
temperatures  are  more  imiform,  which 
usually  results  in  easier  operation,  fewer 
upset  conditions  and  emission  spikes, 
and  more  consistency  in  the  quality  of 
combustion  ash.  As  a  consequence  of 
bed  fluidization  and  recycling  of 
particles  back  to  the  lower  portion  of  the 
combustor,  enhanced  mixing  is 
achieved  at  more  uniform  temperatures, 
which  allows  more  complete 
combustion  and  sorbent  reaction. 
Another  advantage  of  the  combustor  is 
the  efficient  transfer  of  heat  due  to  the 
physical  contact  between  the  particles 
in  the  bed  and  the  heat  exchanger  tubes 
in  the  walls.  The  technology  also  has 
lower  operating  and  maintenance  costs 
and  a  shorter  "down  time"  for 
maintenance  than  conventional  coal- 
fired  technologies. 

Ehiring  the  demonstration,  Unit  2 
would  be  operated  on  several  different 
types  and  blends  of  coal  and  petroleum 
coke  to  explore  the  flexibility  of  the  CFB 
technology.  The  coal  would  be 
transported  by  ship  (from  areas  such  as 
Coliunbia  and  Venezuela),  by  train 
(primarily  from  the  central  Appalachian 
region  such  as  West  Virginia  and  eastern 
Kentucky),  and  by  a  combination  of 
train  and  ship  (train  from  West  Virginia 
and  eastern  Kentucky  to  Newport  News, 
Virginia,  and  ship  from  Newport  News 
to  Jacksonville).  The  petroleum  coke 
would  be  transported  by  ship  from  oil 
refineries  in  Venezuela  and  the 
Caribbean  region.  Limestone  for  the  CFB 
combustor  probably  would  be 
transported  by  ship  from  the  Caribbean 
region  and  the  Yucatan  Peninsula  of 
Mexico. 

Alternatives 

Congress  directed  DOE  to  pursue  the 
goals  of  the  CCT  Program  by  means  of 
partial  funding  of  projects  owned  and 
controlled  by  nonfederal-govemment 
sponsors.  This  statutory  requirement 
places  DOE  in  a  much  more  limited  role 
than  if  the  federal  government  were  the 
owner  and  operator  of  the  project.  In  the 
latter  situation,  DOE  would  be 
responsible  for  a  comprehensive  review 
of  reasonable  alternatives  for  siting  the 
project.  However,  in  dealing  with  an 
applicant,  the  scope  of  alternatives  is 
necessarily  more  restricted  because  the 


agency  must  focus  on  alternative  ways 
to  accomplish  its  purpose  that  reflect 
both  the  application  before  it  and  the 
function  the  agency  plays  in  the 
decisional  process.  It  is  appropriate  in 
such  cases  for  DOE  to  give  substantial 
weight  to  the  applicant's  needs  in 
establishing  a  project's  reasonable 
alternatives. 

Based  on  the  foregoing  principles,  the 
only  reasonable  alternative  to  the 
proposed  action  is  the  no-action 
alternative,  including  three  scenarios 
that  could  reasonably  be  expected  to 
result  as  a  consequence  of  the  no-action 
alternative.  Other  alternatives  that  did 
not  meet  the  goals  and  objectives  of  the 
CCT  Program  or  of  the  applicant  were 
dismissed  from  further  consideration. 

Proposed  Action 

The  Department's  proposed  action  is 
to  provide  approximately  $73  million 
(about  24%  of  the  total  cost  of 
approximately  $309  million)  for  the 
design,  construction,  and  operation  of 
facilities  to  demonstrate  CFB 
combustion  technology  at  JEA's 
Northside  Generating  Station  in 
Jacksonville,  Florida.  The  new  CFB 
combustor  would  use  coal  and 
petroleum  coke  to  generate  nearly  300 
MW  of  electricity  by  repowering  the 
existing  Unit  2  steam  tiu-bine  (the 
297.5-MW  unit  that  has  been  out  of 
service  since  1983).  In  doing  so,  the 
proposed  project  is  expected  to 
demonstrate  emission  levels  of  SO2, 
NOx,  and  particulate  matter  that  would 
be  lower  than  Clean  Air  Act  limits  while 
at  the  same  time  producing  power  more 
efficiently  and  at  less  cost  than 
conventional  technologies  using  coal. 
The  proposed  project  would 
demonstrate  CFB  technology  for  electric 
power  generation  at  a  size  sufficient  to 
allow  utilities  to  make  decisions 
regarding  commercialization  of  the 
technology. 

In  addition,  JEA  plans  to  repower  the 
currently  operating  Unit  1  steam  turbine 
without  cost-shared  funding  from  DOE. 
The  Unit  1  steam  turbine  would  be 
essentially  identical  to  the  turbine  for 
Unit  2  and  would  be  repowered  about 
6  to  12  months  after  the  Unit  2 
repowering.  Although  the  proposed 
project  consists  of  only  the  Unit  2 
repowering  (because  DOE  would 
provide  no  funding  for  the  Unit  1 
repowering),  the  JEA  EIS  evaluates  the 
Unit  1  repowering  as  a  related  action. 

JEA's  management  has  established  a 
target  of  a  10%  reduction  in  aimual 
stack  emissions  of  each  of  3  pollutants 
(SO2,  NOx.  and  particulate  matter)  from 
Northside  Generating  Station  (Units  1 , 
2,  and  3),  as  compared  to  emissions 
during  a  recent  typical  2-year  operating 


period  (1994-95)  of  the  station  (Units  1 
and  3).  Also  targeted  for  a  10% 
reduction  is  the  total  annual 
groundwater  consumption  of  Northside 
Generating  Station,  as  compared  to  1996 
levels.  These  reductions  are  to  be 
accomplished  while  increasing  the  total 
annual  energy  output  of  the  station. 

JEA,  the  project  participant,  is 
responsible  for  obtaining  all  applicable 
permits  for  the  proposed  project  and 
would  comply  with  all  applicable  laws, 
regulations,  and  ordinances.  JEA  plans 
to  enter  into  a  contract  with  Foster 
Wheeler  Corporation,  which  would 
perform  the  design,  engineering, 
procurement,  and  construction  of  the 
CFB  combustor  and  air  emissions 
control  equipment.  JEA  and  Foster 
Wheeler  conceived  and  proposed  the 
technology  in  response  to  the  DOE 
solicitation  imder  the  CCT  Program; 
DOE's  role  is  limited  to  providing  the 
cost-shared  funding  for  the  proposed 
project.  In  addition,  DOE  and  JEA  have 
different  objectives  to  be  attained 
through  the  proposed  project:  DOE's 
objective  is  to  demonstrate  CFB 
technology,  while  JEA's  intent  is  to  meet 
its  future  demand  for  electricity. 

No  Action 

Under  the  no-action  alternative,  DOE 
would  not  provide  cost-shared  funding 
for  the  proposed  CFB  combustor  project. 
The  Programmatic  EIS  for  the  CCT 
Program  (DOE/EIS-0146)  evaluated  the 
programmatic  consequences  of  no 
action.  Under  the  no-action  alternative 
for  the  proposed  project,  three 
reasonably  foreseeable  scenarios  could 
result. 

First,  JEA  could  repower  the  existing 
Unit  2  steam  turbine  without  DOE 
funding,  thereby  accepting  more  of  the 
financial  risk  associated  with 
demonstrating  the  CFB  combustor  (at  its 
own  risk,  JEA  has  in  fact  begun  initial 
construction  activities  without  DOE 
funding).  JEA  would  also  proceed  with 
the  related  action  of  repowering  Unit  1. 
Under  this  scenario,  construction 
materials  and  activities  and  project 
operations  would  be  the  same  as  for  the 
proposed  project.  The  same  amount  of 
electricity  would  be  generated.  Fuel 
requirements  would  be  similar  except 
that  the  blend  of  coal  to  petroleum  coke 
might  be  slightly  different,  particularly 
during  the  first  2  years  of  operation. 
Under  this  scenario,  more  of  the  solid 
fuel  used  could  be  petroleum  coke. 

Second,  rather  than  repowering  Unit 
2,  JEA  could  construct  and  operate  a 
new  gas-fired  combined  cycle  facility  at 
Northside  Generating  Station  or  at  one 
of  its  other  existing  power  plants.  The 
natural  gas  would  drive  a  gas 
combustion  turbine  and  the  heat  from 


combustion  would  be  used  to  produce 
steam  that  would  drive  a  steam  turbine. 
Based  on  modeling  projections  by  JEA, 
the  facility  would  be  expected  to 
generate  approximately  230  MW  of 
electricity. 

Under  this  scenario,  Northside  Unit  1 
would  remain  in  its  current  oil-and  gas- 
fired  configuration,  and  JEA  would  not 
proceed  with  the  related  action  of 
repowering  Unit  1.  Based  upon  the 
projected  cost  of  natural  gas  and  the 
combined  cycle  unit  efficiency,  the  cost 
of  generating  electricity  at  the  new 
combined  cycle  facility  was  projected  to 
be  in  the  same  range  as  the  existing  oil- 
fired  units.  This  resulted  in  the  new 
combined  cycle  unit  being  projected  to 
operate  at  about  a  60%  capacity  factor 
(the  percentage  of  electricity  actually 
generated  by  a  unit  during  a  year 
compared  with  the  unit's  maximimi 
capacity).  The  difference  in  generating 
output  between  the  proposed  combined 
cycle  unit  operating  at  a  60%  capacity 
factor  and  the  two  proposed  CFB 
combustors  operating  at  a  90%  capacity 
factor  would  be  supplied  by  operating 
the  existing  units  at  higher  capacity 
factors,  by  purchasing  electricity  from 
other  utilities,  or  most  likely  by  a 
combination  of  these  two  options.  If  the 
existing  Northside  units  were  to  remain 
tjperating  at  their  historical  levels,  then 
the  addition  of  a  combined  cycle  unit 
would  result  in  an  increase  in  JEA 
emissions.  The  more  likely  scenario  is 
that  the  existing  units  would  operate  at 
higher  capacity  factors  than  in  recent 
years,  resulting  in  a  larger  increase  in 
amissions  compared  with  historical 
levels  and  an  even  larger  increase  of 
most  pollutants  compared  with  JEA 
emissions  expected  following  the 
repowering  of  Units  1  and  2  with  CFB 
combustors.  Therefore,  even  though  air 
omissions  of  most  pollutants  from  the 
combined  cycle  facility  alone  would  be 
less  than  corresponding  emissions  from 
a  CFB  combustor  alone,  the  emissions 
from  the  existing  oil-fired  units  would 
result  in  greater  overall  emissions  under 
the  combined  cycle  facility  scenario. 

Construction  activities  and  operations 
would  be  similar  for  the  gas-fired 
combined  cycle  facility  and  the  CFB 
combustors  but  with  notable  differences 
related  to  fuel,  sorbent,  and  ash 
handling  and  storage  facilities.  Under 
the  combined  cycle  facility  scenario, 
natural  gas  would  be  delivered  by 
pipeline;  no  coal,  petroleum  coke, 
limestone,  or  lime  would  be  used.  No 
combustion  ash  would  be  generated. 
This  scenario  would  not  contribute  to 
the  CCT  Program  goal  of  demonstrating 
advanced,  more  efficient,  economically 
feasible,  and  environmentally 
acceptable  coal  technologies. 


Third,  rather  than  repowering  Unit  2, 
JEA  could  purchase  electricity  from 
other  utilities  to  meet  JEA's  projected 
demand.  Under  this  scenario,  no 
construction  activities  or  changes  in 
current  operations  would  occur  within 
the  JEA  system  of  power  plants, 
including  Northside  Generating  Station. 
JEA  would  not  proceed  with  the  related 
action  of  repowering  Unit  1.  There 
could  be  construction  activities  or 
changes  in  operations  at  the  other 
utilities  providing  electricity  to  JEA  if 
the  needed  electricity  capacity  were  not 
already  available. 

This  scenario  would  not  contribute  to 
the  CCT  Program  goal,  would  not 
provide  employment  for  construction 
workers  in  the  Jacksonville  area,  and 
would  not  result  in  reductions  of 
atmospheric  emissions  or  groundwater 
use  at  Northside  Generating  Station. 
Moreover,  existing  Units  1  and  3  might 
be  required  to  operate  at  capacity  factors 
greater  than  historical  levels  if  JEA  were 
unable  to  purchase  sufficient  electricity 
from  other  utilities.  Under  those 
circumstances,  annual  air  emissions  and 
groundwater  consumption  would 
increase. 

Major  Environmental  Impacts  and 
Mitigation  Measures 

Potential  impacts  that  could  result 
from  construction  and  operation  of  the 
proposed  project  are  evaluated  in  the 
JEA  EIS  for  resource  areas  including  air 
quality,  smiace  water,  groundwater, 
floodplains  and  wetlands,  ecological 
resources,  noise,  transportation,  solid 
waste,  and  cultural  and  socioeconomic 
resources.  The  following  summary 
provides  key  findings  for  areas  of 
potential  concern. 

Air  Quality 

A  computer-based  air  dispersion 
model  was  used  to  estimate  maximum 
increases  in  ground-level  concentrations 
of  SO2,  nitrogen  dioxide  (NO2),  and 
particulate  matter  that  would  occur  at 
any  location  as  a  result  of  emissions 
from  the  CFB  combustor  and  limestone 
dryers  for  the  proposed  project  (the  Unit 
2  repowering).  Results  indicate  that 
maximum  modeled  increases  are  always 
less  than  15%  of  their  corresponding 
Prevention  of  Significant  Deterioration 
(PSD)  Class  n  increments  (standards  in 
the  ambient  air  for  increases  in 
pollutant  concentrations).  One  set  of 
allowable  increments  exists  for  Class  II 
areas,  which  cover  most  of  the  United 
States,  and  a  much  more  stringent  set  of 
allowable  increments  exists  for  Class  I 
areas,  which  include  many  national 
parks,  monuments,  and  wilderness 
areas.  Maximimi  concentrations 
generally  occur  at  locations  along,  or 


very  close  to,  the  site  boundary,  often 
within  0.6  mile  of  the  proposed  CFB 
combustor  stack.  Dispersion  of 
pollutants  would  reduce  atmospheric 
concentrations  at  the  nearest  PSD  Class 
I  areas  (more  than  30  miles  from  the 
proposed  facility)  to  only  a  small 
fraction  of  the  maximum  modeled 
increases  near  the  site.  The  increases  in 
pollutant  concentrations  at  the  nearest 
PSD  Class  I  areas  would  be  expected  to 
be  only  small  fractions  of  the 
corresponding  Class  I  increments. 

The  combination  of  the  proposed 
project  and  related  action  would  result 
in  emissions  from  the  new  495-ft  twin- 
flued  stack  that  would  be  twice  those 
considered  in  the  analysis  of  the 
proposed  project  alone.  However,  as 
part  of  the  related  action,  the 
elimination  of  emissions  from  the 
existing  250-ft  stack  serving  Unit  1 
would  more  than  compensate  for  the 
added  emissions.  Compared  to  existing 
emissions  at  Northside  Generating 
Station,  a  net  decrease  in  maximum 
hourly  emissions  of  SO2,  NOx,  and 
particulate  matter  would  result  from  the 
addition  of  the  repowered  Unit  2  and 
the  limestone  dryers  and  the 
replacement  of  the  existing  Unit  1  with 
the  repowered  Unit  1 .  Therefore,  a 
decrease  in  ground-level  concentrations 
of  these  pollutants  would  be  expected 
most  of  the  time  at  most  locations  in  the 
surroimding  area  (the  overall  effect 
woidd  be  beneficial).  However, 
pollutant  concentrations  would  not 
decrease  for  all  averaging  times  at  all 
locations;  maximum  ground-level 
conc6Htrations  at  some  locations  could 
increase  because  the  characteristics  and 
location  of  the  proposed  new  stack 
would  be  different  from  those  of  the 
stack  currently  serving  Unit  1.  The  net 
impacts  could  be  positive  or  negative  on 
any  particular  day  at  any  particular 
location. 

Air  dispersion  modeling  also  was 
used  to  evaluate  maximum  adverse 
impacts  possible  from  the  proposed 
project  in  conjimction  with  the  related 
action.  Maximiun  modeled  increases  in 
ground-level  concentrations  are  very 
similar  to  those  for  the  proposed  project 
alone.  Maximum  increases  are  always 
less  than  15%  of  their  corresponding 
Class  n  increments.  Because  the  nearest 
PSD  Class  I  areas  are  more  than  30  miles 
away,  pollutants  fit)m  Northside 
Generating  Station  would  be  well  mixed 
in  the  atmosphere,  and  stack 
characteristics  would  have  little  effect 
on  ground-level  pollutant 
concentrations  in  these  areas.  Therefore, 
a  net  decrease  in  pollutant  emissions 
resulting  from  the  proposed  project  in 
conjimction  with  the  related  action 
would  be  expected  to  improve  air 
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quality,  albeit  by  a  very  small  amount, 
at  the  nearest  PSD  Class  I  areas. 

Regarding  potential  cumulative  air 
quality  impacts,  results  of  modeling 
regional  sources  and  the  proposed 
project  indicate  that  no  exceedances  of 
national  or  state  ambient  air  quality 
standards  wrould  be  expected  if  the 
proposed  project  were  implemented. 
Florida  standards  are  the  same  as  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  except  for  annual  and  24-hour 
standards  for  SO2,  for  which  the  Florida 
standards  are  more  stringent.  During  the 
6-to  12-month  transition  period  before 
the  Unit  1  repowering,  the  24-hour 
average  SO2  concentration  is  estimated 
to  be  as  high  as  97%  of  the 
corresponding  Florida  standard.  This 
large  concentration  results  from 
aerodynamic  downwash  effects  caused 
by  the  proposed  200-ft  tall  combustor 
structure  that  would  induce  downward 
motion  on  the  exhaust  gas  emitted  from 
the  250-ft  stack  serving  the  existing  Unit 
1  and  the  350-ft  stack  serving  the 
existing  Unit  3  (exhaust  gas  from  the 
proposed  495-ft  CFB  combustor  stack 
would  not  be  subjected  to  appreciable 
downwash  because  the  stack  is  taller). 
During  the  6-  to  12-month  transition 
period  before  the  Unit  1  repowering, 
JEA  has  committed  to  reduce  maximimi 
hourly  SO2  emissions  from  the  existing 
Unit  1  by  nearly  93%  when  operations 
commence  for  the  proposed  project. 
This  reduction,  which  would  be 
accomplished  by  using  natural  gas  and 
fuel  oil  with  an  SO2  emission  rate 
averaging  no  more  than  0.143  Ib/MBtu 
(effectively,  a  blend  with  a  sulfur 
content  averaging  no  more  than  0.13%), 
would  assure  that  the  maximum  24- 
hour  average  SO2  concentration  would 
not  exceed  the  Florida  standard. 

Estimated  SO2  concentrations  for 
other  averaging  periods  are  less  than 
60%  of  their  respective  standards.  The 
annual  average  NO2  concentration  is 
less  than  40%  of  its  NAAQS.  The  24- 
hour  and  annual  averages  of  particulate 
matter  are  less  than  65%  of  the  NAAQS, 
even  though  ambient  background 
particulate  concentrations  for  both 
averaging  periods  are  over  40%  of  the 
NAAQS. 

Results  of  modeling  regional  sources 
and  the  proposed  project  in  conjunction 
with  the  related  action  of  repowering 
the  existing  Unit  1  indicate  that 
maximum  concentrations  are  always 
less  than  corresponding  concentrations 
without  the  related  action.  For  example, 
the  24-hour  average  SO2  concentration 
for  regional  sources  and  the  proposed 
project  in  conjunction  with  Ae  related 
action  is  91%  of  the  Florida  standard, 
compared  to  97%  for  regional  sources 


and  the  proposed  project  without  the 
related  action. 

Ozone  (O3)  concentrations  during 
1993-97  at  the  nearest  monitor  located 
about  5  miles  north-northwest  of 
Northside  Generating  Station  were 
always  less  than  90%  of  the  1-hour 
NAAQS.  Because  changes  in  NOx  and 
volatile  organic  compound  (VOC) 
emissions  from  the  proposed  project 
alone  or  in  conjunction  with  the  related 
action  would  be  less  than  1%  of 
emissions  in  Duval  County,  they  would 
not  be  expected  to  lead  to  any 
exceedances  of  the  1-hour  NAAQS  for 
O3  at  that  monitoring  location. 

Regarding  toxic  air  pollutants, 
findings  indicate  that  the  proposed 
project  alone  or  in  conjunction  with  the 
related  action  would  not  lead  to  any 
exceedances  of,  or  close  approaches  to, 
guideline  values  for  noncarcinogenic 
effects  from  toxic  materials.  Further, 
including  both  the  inhalation  and 
ingestion  pathways,  the  maximum 
annual  cancer  risk  to  a  member  of  the 
public  resulting  from  dioxins,  furans, 
and  other  carcinogenic  substances 
emitted  during  operations  was 
estimated  to  be  less  than  1  in  1  million 
(risk  from  lifetime  of  exposure  estimated 
to  be  less  than  3  in  100,000);  given  the 
upper-bound  assumptions  in  the 
estimate,  the  risk  would  probably  be 
less. 

Water  Resources 

Because  Unit  2  has  not  operated  since 
1983,  the  proposed  project  would 
increase  the  demand  for  cooling  water. 
After  Unit  2  is  repowered,  the  demand 
by  the  entire  3-unit  plant  would  be 
approximately  the  same  as  when  the 
three  units  operated  together  from 
approximately  1978  until  1980.  The 
sustained  flow  of  the  back  channel  of 
the  St.  Johns  River  would  not  be 
depleted  by  this  diversion  because 
nearly  all  of  the  withdrawn  cooling 
water  would  be  returned  to  the  river 
after  passing  through  the  condensers. 
The  amount  of  heat  discharged  to  the  St. 
Johns  River  would  also  increase  as  a 
consequence  of  the  proposed  project. 
However,  the  size  of  the  thermal  plume 
would  not  increase  because 
simultaneous  operation  of  all  three  units 
would  increase  the  discharge  velocity 
and  enhance  mixing. 

Operation  of  the  proposed  project 
would  reduce  by  10%  the  groundwater 
consiunption  from  the  upper  Floridan 
aquifer  by  Northside  Generating  Station, 
which  would  decrease  the  rate  of 
decline  of  the  potentiometric  surface  of 
that  aquifer.  As  a  result,  more 
groundwater  would  be  available  to  local 
users,  and  water  quality  of  the  aquifer 
would  be  stabilized  because  of  reduced 


influx  of  brackish  or  saline  groundwater 
from  deeper  aquifers. 

Floodplains  and  Wetlands 

No  impacts  from  flooding  would  be 
expected  to  occur,  and  proposed 
activities  would  have  a  negligible  effect 
on  floodplain  encroachment.  A  category 
3,  4,  or  5  hurricane  in  Jacksonville  is  a 
low-probability  event  that,  if  it 
occurred,  would  have  serious 
consequences  for  Northside  Generating 
Station.  Although  the  effects  of  storm 
surge  and  waves  that  would  occur  along 
the  beaches  would  partially  be  mitigated 
at  Northside  Generating  Station  by  (1) 
its  inland  location,  (2)  the  presence  of 
the  beach  ridge  along  the  dune  line,  and 
(3)  Blount  Island,  the  first  floor  of  the 
station  could  be  inundated  by  this 
unlikely  event. 

Ecological  impacts  to  wetlands  from 
the  proposed  project  would  be  minor 
because  no  more  than  1.8  acres  of 
isolated  hardwood  wetland  habitat 
would  be  lost  during  construction  of  the 
ash  storage  area,  and  disturbance  of  salt 
marsh  habitats  dimng  construction  of 
the  solid  fuel  delivery  system  would  be 
negligible.  Wetlands  associated  with  the 
upper  salt  marsh  communities  would 
not  be  measurably  affected  because 
nearly  all  of  the  conveyor  system  for 
solid  fuel  delivery  would  span  these 
habitats  using  existing  structures  and 
would  involve  no  clearing  or 
earthmoving  activities.  Although  some 
pilings  might  need  to  be  installed  at  the 
upper  fringes  of  the  salt  marsh  and  in 
San  Carlos  Creek,  any  impacts  resulting 
from  piling  installation  would  be  very 
localized  and  temporary  and  should  not 
measurably  affect  the  normal  structural 
and  functional  dynamics  of  the  salt 
marsh  and  nearby  estuarine  ecosystems. 

As  a  mitigation  measure  to  offset  the 
loss  of  1.8  acres  of  wetlands,  JEA  would 
purchase  slightly  greater  than  3  acres  of 
wetlands  from  an  offsite  mitigation  bank 
and  would  restore  1  acre  of  salt  marsh, 
which  together  would  result  in  a  net 
gain  in  the  amount  of  wetlands.  In 
addition,  JEA  plans  to  set  aside  and 
preserve  15  acres  of  undisturbed, 
uplands  maritime  oak  hammock  along 
the  west  bank  of  San  Carlos  Creek.  By 
preserving  the  land,  JEA  would 
maintain  habitat  for  wildlife,  help 
protect  the  water  quality  of  the  creek, 
and  leave  a  high-quality"  forested  buffer 
area  in  a  developing  industrial  area. 

Ecological  Resources 

With  regard  to  threatened  and 
endangered  species,  manatees  are  of  the 
most  concern.  Impacts  on  this  species 
from  construction  of  a  new  fuel  and 
limestone  imloading  dock  are  unlikely 
because  manatees  probably  would  not 


regularly  frequent  the  dock  area  due  to 
the  paucity  of  submerged  vegetation 
such  as  seagrasses  and  emergent 
cordgrasses  in  the  immediate  vicinity  of 
the  dock.  Potential  impacts  resulting 
from  operational  activities  such  as 
docking  of  vessels  would  also  be 
unlikely.  The  potential  for  manatees  to 
be  trapped  and  pinned  between  the 
dock  and  a  vessel  are  minimal  because 
the  dock  would  be  supported  by  widely 
spaced  support  pilings  rather  than 
consisting  of  one  long  continuous 
structure.  Because  manatees  generally 
avoid  swift  currents  and  prefer  slow- 
moving  or  stagnant  water,  they  would 
not  frequent  the  main  discharge  area  in 
the  back  channel  of  the  St.  Johns  River 
where  ciirrents  are  relatively  swift.  In 
addition,  it  is  very  unlikely  that  all  units 
for  both  the  St.  Johns  River  Power  Park 
and  Northside  Generating  Station  would 
be  shut  down  simultaneously,  thereby 
minimizing  the  probability  that 
manatees  would  be  harmed  by  a  cold 
shock  event. 

Four  or  five  juvenile  loggerhead, 
Kemps  Ridley,  and/or  green  sea  turtles 
(a  listed  endangered  species)  became 
trapped  in  the  Northside  Generating 
Station  intake  basin  on  one  occasion 
during  summer  1997  (the  turtles  were 
released  unharmed).  In  order  to  prevent 
any  further  occurrences  of  juvenile 
turtles  entering  the  intake  structiu-e, 
where  they  might  become  trapped,  JEA 
installed  on  the  intake  trash  rakes  a 
finer  grid  of  mesh  bars  (welded  wire 
screen  on  6-in.  centers  contrasted  to  the 
old  12-in.  centers).  The  denser  grid  has 
excluded  turtles  of  sizes  similar  to  those 
observed  from  entering  the  intake  basin 
and  becoming  trapped. 

Cultural  Resources 

Because  the  area  in  the  vicinity  of  the 
proposed  project  is  rich  in 
archaeological  resources  and  the 
excavation  of  undisturbed  land  could 
affect  important  archaeological  artifacts, 
both  a  cultural  resources  assessment 
survey  of  the  proposed  project  site  and 
a  follow-up  Phase  11  investigation  were 
conducted.  These  studies  found  that 
there  are  no  potentially  significant 
historic  or  archaeological  sites  located 
in  the  area  that  would  be  disturbed  by 
the  proposed  project.  Under  the  terms  of 
the  Submerged  Lands  &  Environmental 
Resource  Permit  that  would  be  issued 
by  the  Florida  Department  of 
Environmental  Protection  (FDEP),  JEA 
would  be  required  to  notify  the 
appropriate  agencies  [the  St.  Johns  River 
Water  Management  District,  the  FDEP, 
and  the  State  Historic  Preservation 
Officer]  immediately  upon  discovery  of 
any  archaeological  artifacts  on  the 


project  site  (Rule  62-330.200(2}(c). 
Florida  Administrative  Code]. 

Socioeconomic  Resources  and 
Environmental  Justice 

Construction  and  operation  of  the 
proposed  project  woiild  not  result  in 
major  impacts  to  population, 
employment,  income,  housing,  local 
government  revenues,  or  public  services 
in  Duval  County.  The  percentage  of 
Blacks  and  Asians  in  Duval  County  is 
greater  than  for  Florida  as  a  whole. 
Because  there  are  relatively  few  people 
in  poverty  or  Blacks  and  Asians  living 
in  the  census  tracts  surrounding  the 
proposed  site,  no  disproportionately 
high  and  adverse  impacts  to  low  income 
or  minority  populations  would  occur.  In 
particular,  because  of  the  relatively  low 
number  of  minority  and  low-income 
residents  in  the  vicinity  of  the  proposed 
project,  very  few  members  of  these 
groups  would  experience  the  adverse 
effects  associated  with  increased  road 
and  rail  traffic  and  related  noise. 

Transportation 

Construction-induced  traffic  during 
the  peak  traffic  hour  would  not  exceed 
available  capacity  except  for  the  section 
of  Heckscher  Drive  from  State  Route  9A 
to  Drummond  Point  (just  west  of 
Eastport  Road).  Without  mitigation  the 
congestion  experienced  on  this  segment 
would  be  significant.  Accordingly,  JEA 
has  committed  to  encourage  carpooling 
and  suggest  alternate  routes  to  and  from 
the  site.  The  increased  traffic  would  also 
result  in  noticeable  congestion  on  New 
Berlin  Road,  especially  at  the 
intersection  of  Ostner  and  New  Berlin 
Roads.  To  avoid  a  significant  impact, 
JEA  has  committed  to  monitor  traffic  at 
the  above-mentioned  intersection  and  to 
place  a  police  officer  at  the  intersection 
to  direct  traffic  during  peak  times,  if 
needed.  Should  the  presence  of  a  pohce 
officer  prove  inadequate  to  control 
project- induced  traffic,  JEA  has  further 
coiomitted  to  pursue  authorization  of  a 
temporary  traffic  signal  at  tKkt 
intersection. 

Based  on  current  projections,  marine 
transportation  would  be  the  most 
economic  means  of  delivering  solid  fuel 
and  limestone  for  the  proposed  project. 
Consequently,  no  more  than  one  90-car 
train  per  week  would  be  required  to 
transport  coal  for  the  proposed  project, 
and  this  could  be  offset  by  decreased 
rail  deliveries  and  corresponding 
increased  waterbome  deliveries  for 
operations  at  the  St.  Johns  River  Power 
Park.  However,  in  the  less  likely  event 
that  all  necessary  coal  would  be 
transported  by  rail,  up  to  3  additional 
trains  per  week  would  be  required  for  a 
total  of  6  new  one-way  trips  by  90-car 


unit  trains.  If  all  coal  were  transported 
by  train,  the  6  new  one-way  train  trips 
per  week  would  exacerbate  impacts 
associated  with  noise,  vibration,  and 
blocked  roads  at  on-grade  rail  crossings 
resulting  from  existing  train  traffic. 
These  impacts  are  a  source  of  concern 
for  residents  of  Panama  Park,  North 
Shore,  and  San  Mateo.  Project-induced 
train  traffic  would  increase  total 
movement  on  the  CSX  line  paralleling 
U.S.  17  by  about  5%  and  would  increase 
traffic  on  the  spur  line  from  U.S.  17  to 
the  St.  John  River  Power  Park  and 
Bloimt  Island  by  approximately  8%. 
Additional  train  traffic  could  be 
minimized  by  relying  more  heavily  on 
barges  and  ships  for  coal  transport.  As 
mentioned  earlier,  economic  projections 
indicate  that  the  marine  fuel  deUvery 
mode  is  more  likely. 


Noise 

Ehuing  construction  of  the  proposed 
project,  noise  levels  would  increase 
from  the  present  operational  levels. 
Construction  would  primarily  occiir 
adjacent  to  the  existing  turbine  building. 
The  noisiest  periods  of  construction 
would  be  dimng  steam  blowouts  and 
dining  the  operation  of  a  pile  driver  and 
other  construction  equipment.  Except 
possibly  during  steam  blowouts  ana 
possibly  during  operation  of  equipment 
used  to  construct  a  nearby  segment  of  a 
conveyor,  construction  noise  should  not 
appreciably  change  the  background 
noise  of  nearby  residences,  interfere 
with  outside  voice  communications,  or 
exceed  the  limitations  of  Rule  4,  Noise 
Pollution  Control,  promulgate<^by  the 
Jacksonville  Environmental  Protection 
Board  (1995).  This  rule  limits  daytime 
construction  noise  levels  to  65  dB(A)  at 
residential  property. 

JEA  likely  would  perform  continuous, 
low-pressure,  high-velocity  steam 
blowouts.  Although  this  activity  would 
be  conducted  around  the  clock,  noise 
levels  at  the  nearest  residences  should 
be  below  levels  of  concern,  because  this 
type  of  blowout,  uses  low-pressure 
steam  rather  than  high-pressure  steam. 
However,  because  JEA's  steam  blowout 
plan  has  not  been  finalized,  JEA  has 
committed  to  installing  mufflers  if  high- 
pressure  steam  blowouts  are  conducted, 
or,  if  mufflers  are  not  installed,  JEA  has 
committed  to  measuring  the  noise  levels 
at  the  nearest  residences  and  ensuring 
that  the  levels  would  conform  to  the 
Noise  Pollution  Control  ordinance 
limits. 

The  project-induced  increased 
movement  of  trains  through  the  local 
area  would  be  accompanied  by  high- 
decibel  train  whistles  and  rattling  rail 
cars.  Train  noise  is  a  source  of  concern 
for  residents  of  Panama  Park,  North 
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Shore,  and  San  Mateo.  One  local 
resident  has  reported  the  level  of  train 
whistles  as  being  108  dB(A)  and  the 
level  of  rattling  rail  cars  as  being  up  to 
85  dB(A).  As  mentioned  in  the 
transportation  section  above,  additional 
train  noise  could  be  minimized  by 
relying  more  heavily  on  barges  and 
ships  for  coal  transport. 

Waste  Management 

The  preferred  alternative  for 
management  of  the  combustion  ash 
would  be  to  sell  it  as  a  by-product  to 
offsite  customers.  An  aggressive 
marketing  program  would  be 
implemented  to  maximize  the  quantity 
sold.  If  more  than  approximately  70%  of 
the  ash  could  be  sold  over  the  30-year 
lifetime  of  Northside  Generating  Station, 
the  40-acre  storage  site  would  be 
sufficient  for  complete  containment, 
and  disposal  of  the  material  would  not 
be  an  issue.  Additional  permanent 
disposal  space  would  be  required  if  [EA 
caimot  sell  more  than  70%  of  the  ash. 
hi  the  unlikely  event  that  none  can  be 
sold,  an  additional  80  to  100  acres  of 
disposal  space  would  be  required  over 
the  30-year  operating  life  of  the  facility. 
If  additional  space  were  required, 
potential  locations  for  disposal  include 
the  property  directly  north  of  the 
Northside  property,  available  land  at  the 
St.  Johns  River  Power  Park,  and  existing 
offsite  landfills.  Four  large  landfill  sites 
that  are  permitted  to  dispose  of 
nonhazardous  industrial  wastes  have 
been  identified  in  northeastern  Florida 
and  southeastern  Georgia. 

No-Action  Alternative 

Under  the  no-action  alternative,  DOE 
would  not  provide  cost-shared  funding 
for  the  proposed  project;  three 
reasonably  foreseeable  scenarios  could 
result  {see  Alternatives  above).  Under 
the  first  scenario,  in  which  JEA  would 
repower  the  existing  Unit  2  steam 
turbine  without  DOE  funding, 
environmental  impacts  would  generally 
be  very  similar  to  those  of  the  proposed 
project.  However,  more  of  the  solid  fuel 
used  could  be  petroleum  coke,  which 
would  be  brought  to  the  site  by 
waterbome  transport.  If  current 
projections  about  the  economic 
advantages  of  marine  transportation 
change  and  rail  transport  is  the  primary 
means  of  moving  coal  to  the  project  site, 
the  increased  use  of  petroleum  coke 
under  this  scenario  would  result  in  less 
treiin  traffic  and  more  marine  traffic  to 
deliver  the  fuel  as  compared  with  the 
proposed  project.  As  a  result,  there 
would  be  fewer  train  trips  through  the 
neighborhoods  in  the  vicinity  of 
Northside  Generating  Station,  which 
would  reduce  potential  problems  with 


noise,  vibration,  and  blocked  roads  at 
on-grade  rail  crossings. 

Under  the  second  scenario,  in  which 
JEA  would  construct  and  operate  a  new 
gas-fired  combined  cycle  facility  at 
Northside  Generating  Station  or  at  one 
of  their  other  existing  power  plants, 
there  would  be  no  train,  marine,  or 
truck  traffic  associated  with  fuel  and 
sorbent  delivery.  No  combustion  ash 
would  be  generated  and  there  would  be 
no  truck  traffic  to  remove  ash  from  the 
site.  Consequently,  impacts  related  to 
traffic  noise  and  disruptions  would  be 
minimized.  Air  emissions  would  be 
expected  to  increase  compared  with 
historical  levels  because  of  the 
operation  of  the  combined  cycle  facility 
in  addition  to  the  existing  Northside 
units  operating  at  the  same  or  higher 
capacity  factors.  Therefore,  air 
emissions  under  this  scenario  would 
generally  be  greater  than  those  for  the 
proposed  project.  Changes  in 
concentrations  of  pollutants  in  the 
ambient  air  would  depend  on  the 
location  and  project-specific  nature  of 
the  faciUty  (e.g.,  stack  height  and  exit 
temperature  and  velocity).  Impacts  to 
cultural  resources  could  be  less  if  there 
were  less  disruption  to  construct 
conveyors  and  other  facilities  on 
previously  undisturbed  land; 
conversely,  impacts  could  be  greater  if 
more  onsite  and/or  offsite  land  were 
disturbed  because  of  a  need  to  construct 
or  upgrade  a  pipeline  supplying  natural 
gas  to  the  facility. 

Under  the  third  scenario,  in  which 
JEA  would  pm-chase  electricity  from 
other  utilities  to  meet  JEA's  projected 
demand,  there  would  be  no  change  in 
current  environmental  conditions  at  the 
site,  and  the  impacts  would  remain 
unchanged  from  the  baseline 
conditions.  It  is  possible  that  existing 
Units  1  and  3  would  operate  at  capacity 
factors  greater  than  historical  levels  if 
JEA  were  unable  to  purchase  sufficient 
electricity  from  other  utilities. 
Consequently,  annual  air  emissions  and 
groundwater  consumption  would 
increase.  In  addition,  some  impacts  to 
resources  could  result  in  the 
geographical  area  of  the  other  utilities, 
particularly  if  a  new  facility  were  built 
to  meet  the  JEA  demand  or  if  additional 
fuel  were  transported  to  the  other  site  or 
sites  to  generate  additional  electricity. 
The  level  of  any  such  impacts  would 
depend  on  the  project-specific 
characteristics  of  any  facility 
construction,  the  fuel  required  by  the 
facility,  and  the  affected  resources  in  the 
area. 

Environmentally  Preferred  Alternative 

The  environmentally  preferred 
alternative  would  likely  be  the  first 


scenario  under  the  no-action  alternative. 
This  scenario  is  nearly  identical  to  the 
proposed  project  [e.g.,  in  both  cases 
there  would  be  a  10%  reduction  in 
annual  stack  emissions  of  each  of  3 
pollutants  (SO2,  NOx,  and  particulate 
matter)  from  Northside  Generating 
Station  and  a  10%  reduction  in  the  total 
annual  groundwater  consumption  of  the 
station).  Consequently,  under  the  first 
scenario,  environmental  impacts  would 
be  very  similar  to  those  of  the  proposed 
project  except  that  there  could  be  less 
train  traffic  and  more  ship  and  barge 
traffic  to  deliver  the  fuel  because  more 
of  the  solid  fuel  used  could  be 
petroleum  coke.  Assuming  that  there 
would  be  fewer  train  trips,  the  potential 
impacts  associated  with  train  noise, 
vibration,  and  blocked  crossings  would 
be  reduced  under  the  first  scenario. 

Under  the  second  scenario  of  the  no- 
action  alternative,  even  though  air 
emissions  of  most  pollutants  from  the 
combined  cycle  facility  alone  would  be 
less  than  corresponding  emissions  from 
a  CFB  combustor  alone,  the  emissions 
from  the  existing  oil-fired  units  would 
result  in  greater  overall  emissions 
compared  to  those  of  the  proposed 
project.  This  environmental  drawback 
would  tend  to  outweigh  the  scenario's 
environmental  benefits  (e.g.,  no  train-, 
ship  and  barge-,  or  truck-related  noise 
from  traffic  associated  with  fuel  and 
sorbent  delivery  or  ash  removal). 

The  third  scenario  of  the  no-action 
alternative  would  not  result  in 
reductions  of  atmospheric  emissions  or 
groundwater  use  at  Northside 
Generating  Station.  Moreover,  there 
could  be  potential  impacts  from 
construction  activities  or  changes  in 
operations  at  the  other  utilities 
providing  electricity  to  JEA  if  the 
elecfricity  were  not  already  available. 
Therefore,  this  scenario  is  not 
considered  the  environmentally 
preferred  alternative. 

Comments  on  the  Final  EIS 

DOE  received  comments  from  the 
Marine  Mammal  Commission;  the 
Florida  Department  of  Transportation; 
the  Florida  Department  of  State, 
Division  of  Historical  Resources;  the 
United  States  Environmental  Protection 
Agency  (EPA),  Region  4;  and  a  member 
of  the  local  community. 

The  Marine  Mammal  Commission 
expressed  concern  about  potential  harm 
to  northern  right  whales  from  collisions 
with  ocean-going  vessels,  and 
reconunended  that  DOE  consult  with 
the  National  Marine  Fisheries  Service  to 
assess  what  mitigation  measiu'es  might 
be  needed  to  protect  northern  right 
whales  from  injuries  due  to  project- 
related  vessel  traffic.  The  Commission 


also  expressed  concern  about  potential 
harm  to  manatees  during  routine 
delivery  of  fuel  to  the  plant,  and 
recommended  that  DOE  consult  with 
the  U.S.  Fish  and  Wildlife  Service  to 
determine  whether  the  use  of  propeller 
guards  should  be  required  to  protect 
manatees. 

In  regard  to  the  protection  of  northern 
right  whales  from  collisions  with 
project-related  vessels,  approximately 
50  to  60  ocean-going  vessels  are 
expected  to  deliver  solid  fuel,  fuel  oil, 
and  limestone  to  Northside  Generating 
Station  annually  after  both  units  are 
repowered.  In  comparison,  about  65 
vessels  delivered  fuel  oil  to  the  station 
in  1998.  However,  some  of  these  vessels 
were  smaller  river  barges  that  did  not 
enter  into  the  Atlantic  Ocean,  which 
contains  critical  habitat  for  northern 
right  whales  from  the  shoreline  out  to  as 
far  as  15  nautical  miles.  As  an  upper- 
bound  estimate,  the  annual  increase  in 
traffic  in  the  Atlantic  Ocean  after  both 
units  are  repowered  would  be  about  50 
vessels,  which  is  less  than  2.5%  of  the 
2,047  round-trips  made  by  vessels 
traveling  between  the  St.  Johns  River 
and  the  Atlantic  Ocean  in  1999.  The 
ocean-going  vessels  are  not  expected  to 
travel  at  speeds  greater  than  about  12 
knots.  Because  (1)  the  trips  (about  1  per 
week)  would  be  relatively  infrequent, 
(2)  the  number  of  trips  would  be  a  small 
percentage  of  current  traffic,  and  (3)  the 
vessels  would  travel  slower  than  the 
threshold  speed  of  14  knots  above 
which  most  serious  injiuies  to  whales 
occur,  no  mitigation  measures  would  be 
necessary  to  protect  northern  right 
whales  from  collisions  with  project- 
related  vessels.  Staff  with  the  National 
Marine  Fisheries  Service  have 
concurred  with  this  assessment. 

In  regard  to  the  use  of  propeller 
guards  to  protect  manatees  from  vessels 
delivering  fuel  to  Northside  Generating 
Station,  currently  propeller  guards  are 
not  used  on  vessels  in  the  St.  Johns 
River.  However,  with  the 
implementation  of  the  mitigation 
measures  discussed  in  the  EIS  (e.g.,  the 
dock  design  woidd  allow  sufficient 
space  between  vessels  and  the  dock 
structure  such  that  manatees  could 
easily  avoid  being  trapped),  it  is 
unlikely  that  the  proposed  project 
would  cause  harm  to  a  significant 
number  of  manatees,  even  without 
propeller  guards  on  project-related 
vessels.  Staff  with  the  U.S.  Fish  and 
Wildlife  Service  have  conciured  with 
this  assessment. 

The  Florida  Department  of 
Transportation  stated  that  the  project 
may  have  a  direct  impact  on  the  State 
Transportation  System  and  requested 
that  JEA  submit  all  site  plans  and  access 


plans  to  the  Jacksonville  permit 
engineer.  JEA  has  contacted  the 
Jacksonville  permit  engineer  cited  in  the 
comment  and  both  parties  agree  that, 
because  project-related  construction 
would  not  occur  along  Heckscher  Ehive 
and  because  the  only  access  for 
construction  personnel  woidd  be 
located  at  the  New  Berlin  Road  entrance 
to  the  facility,  JEA  is  not  required  to 
submit  site  plans  and  access  plans  for 
the  proposed  project  to  the  Florida 
Department  of  Transportation. 

The  Florida  Department  of  State, 
Division  of  Historical  Resources  stated 
that  the  JEA  EIS  addresses  their 
concerns  in  regard  to  the  potential 
impact  on  historic  properties  listed,  or 
eligible  for  listing,  in  the  National 
Register  of  Historic  Places.  The  Division 
of  Historical  Resources  also  stated  their 
opinion  that  no  historic  resources 
would  be  affected  by  the  proposed 
action. 

The  U.S.  EPA,  Region  4,  stated  that 
their  initial  comments/concerns  on  the 
draft  EIS  have  been  satisfactorily 
addressed  and  that  they  appreciate  the 
mitigation  measures  that  JEA  has  agreed 
to  employ  in  order  to  address  potential 
impacts.  EPA  further  stated  that  they 
continue  to  have  environmental 
concerns  about  potential  process 
releases  and  project  impacts.  DOE 
believes  that  by  implementing  the 
mitigation  measures  described  in  this 
Record  of  Decision  it  will  address  EPA's 
concerns. 

A  member  of  the  local  community 
expressed  concerns  regarding 
groundwater  use,  particiUate  emissions, 
and  construction  worker  safety. 
Regarding  groundwater  use,  as 
discussed  above  under  Water  Resources, 
JEA  has  committed  to  a  10%  reduction 
in  total  aimual  groundwater 
consumption  at  Northside  Generating 
Station  after  Units  1  and  2  are 
repowered  (as  compared  to  1996  levels). 
Similarly  for  particulate  emissions  (see 
Air  Quality  above),  JEA  has  established 
a  target  of  a  10%  reduction  in  annual 
stack  emissions  of  particiUate  matter 
from  Northside  Generating  Station 
(Units  1,2,  and  3),  as  compared  to 
emissions  during  a  recent  typical  2-year 
operating  period  (1994-95)  of  the 
station  (Units  1  and  3).  These  reductions 
are  to  be  accompUshed  while  increasing 
the  total  annual  energy  output  of  the 
station.  In  regard  to  the  concerns 
expressed  about  construction  worker 
safety,  DOE  believes  that  this  concern 
reflects  an  accident  that  occurred  in  July 
2000,  while  JEA  was  constructing  (at  its 
own  risk)  the  solid  fuel  storage  dome 
associated  with  the  proposed  project.  In 
the  response  to  the  accident,  JEA 
completed  a  root  cause  analysis  to 


ensure  that  worker  safety  is  not 
compromised.  The  analysis  concluded 
that  wind  speeds  during  the  incident 
exceeded  the  design  threshold  of  the 
dome  anchoring  system  during 
construction.  Consequently,  the 
construction  process  has  been 
redesigned  to  use  additional  anchors 
and  to  delay  installation  of  most  of  the 
dome  covering  until  after  the  entire 
structural  frame  is  permanently 
anchored. 

Decisicm 

DOE  will  implement  the  proposed 
action  of  providing  approximately  $73 
million  in  cost-shared  federal  funding 
support  to  design,  construct,  and 
demonstrate  the  CFB  technology 
proposed  by  JEA.  The  project  is 
intended  to  demonstrate  the  combined 
removal  of  SO2,  NOx,  and  particulate 
matter  in  a  promising  technology  that  is 
ready  to  be  commercialized  within  the 
range  that  is  most  desired  by  utilities 
(250  to  400  MW).  The  project  is 
expected  to  generate  sufficient  data  from 
design,  construction,  and  operation  to 
allow  private  industry  to  assess  the 
potential  for  commercial  application  of 
the  CFB  technology.  This  decision  to 
provide  cost-shared  funding  for  the 
proposed  project  was  made  after  careful 
review  of  the  potential  environmental 
impacts,  as  analyzed  in  the  EIS. 

Mitigation  Action  Plan 

In  accordance  with  §  1021.331(a)  of 
the  DOE  NEPA  regulations,  DOE  will 
prepare  a  Mitigation  Action  Plan  that 
addresses  mitigation  commitments 
expressed  in  this  ROD.  Copies  of  the 
Mitigadon  Action  Plan  may  be  obtained 
irom  Dr.  Jan  Wachter,  NEPA  Document 
Manager,  U.S.  Department  of  Energy^ 
National  Energy  Technology  Laboratory, 
626  Cochrans  Mill  Road,  Pittsburgh.  PA 
15236.  telephone:  (412)  386-^809. 

Issued  in  Washington,  D.C.,  on  this  29th 
day  of  November.  2000. 
Robert  S.  Kripowicz, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
[PR  Doc,  00-31160  Filed  12-6-00;  8:45  am) 
BILUNG  CODE  645(M>1-P 
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Involving  Research,  Development  and 
Demonstration. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  is  announcing  its 
intention  to  issue  the  Fiscal  Year  2001 
Broad  Based  Solicitation  for  Submission 
of  Financial  Assistance  Applications 
Involving  Research,  Development  and 
Demonstration  (herein  referred  to  as 
Broad  Based  Solicitation),  DE-PS36- 
01GO90000. 

DATES:  Supplemental  Annoimcements 
to  the  Broad  Based  Solicitation  will  be 
issued  throughout  the  year.  Each 
Supplemental  Announcement  will 
contain  technology  specific  information, 
anticipated  programmatic  funding 
levels,  any  specific  eligibility 
requirements,  any  specific  application 
instructions,  evaluation  criteria,  any 
cost  sharing  requirements,  Program 
Policy  Factors,  application  deadlines, 
and  any  other  requirements  specific  to 
obtaining  Financial  Assistance  Awards. 
ADDRESSES:  Copies  of  the  Fiscal  Year 
2001  Broad  Based  Solicitation, 
consisting  of  the  first  part  and  all 
Supplemental  Announcements,  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  Page  at  http:// 
Mrvvw.golden.doe.gov/ 
businessopportunities.html,  under 
"Solicitations." 

SUPPLEMENTARY  INFORMATION:  Under  this 
announcement,  the  U.S.  Department  of 
Energy  (DOE)  is  announcing  its 
intention  to  issue  the  Fiscal  Year  2001 
Broad  Based  Solicitation  for  Submission 
of  Financial  Assistance  Applications 
Involving  Research.  Development  and 
Demonstration  (herein  referred  to  as 
Broad  Based  Solicitation),  DE-PS36- 
01GO90000.  The  Broad  Based 
Solicitation  expresses  the  Department  of 
Energy  (DOE),  Office  of  Energy 
Efficiency  and  Renewable  Energy's 
(EERE),  continuing  interest  in  receiving 
Applications  for  Financial  Assistance 
Awards  (Grants  and  Cooperative 
Agreements)  in  support  of  renewable 
energy  and  energy  efficiency  basic 
research,  applied  research,  cooperative 
demonstrations,  and  related  activities. 
The  Broad  Based  Solicitation  will 
consist  of  two  parts:  the  first  part  which 
establishes  guidelines  and  requirements 
for  submitting  Applications  in  response 
to  individual  Supplemental 
Announcements;  the  second  part  will 
consist  of  individual  Supplemental 
Announcements  and  will  be  specific  to 
designated  technology  areas  of  interest. 
These  individual  Supplemental 
Announcements  will  contain 
technology  specific  information, 
anticipated  programmatic  funding 
levels,  any  specific  eligibility 


requirements,  any  specific  application 
instructions,  evaluation  criteria,  any 
cost  sharing  requirements,  application 
deadlines,  and  any  other  requirements 
specific  to  obtaining  Financial 
Assistance  Awards.  The  Broad  Based 
Solicitation,  consisting  of  the  first  part 
and  all  Supplemental  Armouncements, 
will  be  posted  on  the  DOE  Golden  Field 
Office  Home  Page  at  http:// 
www.golden.doe.gov/ 
businessopportunities.html,  under 
"Solicitations." 

DOE  intends  to  issue  Supplemental 
Announcements  to  this  document 
throughout  Fiscal  Year  2001.  Each 
Supplemental  Announcement  will  be 
posted  on  the  Golden  Field  Office  Home 
Page.  A  notice  to  release  Supplemental 
Announcements  will  be  published  in 
the  Federal  Register  and,  if  appropriate, 
in  the  Commerce  Business  Daily  or 
other  publications.  Any  application  that 
is  submitted  in  response  to  this  Broad 
Based  Solicitation  must  also  be  in  direct 
response  to  a  specific  Supplemental 
Aimouncement. 

FOR  FURTHER  INFORMATION  CONTACT:  All 

questions  concerning  the  Broad  Based 
Solicitation  must  be  submitted  in 
writing  to:  Ruth  E.  Adams,  DOE  Golden 
Field  Office,  1617  Cole  Boulevard, 
Golden,  CO  80401-3393  or  transmitted 
via  facsimile  to  Ruth  E.  Adams  at  (303) 
275-4788.  or  electronically  to 
ruth_adams@nrel.gov.  Responses  to 
questions  will  be  made  by  Amendment 
to  this  Broad  Based  Solicitation  and 
posted  on  tlie  DOE  Golden  Field  Office 
Home  Page.  Questions  specific  to 
individual  Supplemental 
Announcements  should  be  directed  to 
the  point  of  contact  indicated  in  the 
Supplemental  Announcement,  and 
answers  will  be  posted  as  Amendments 
to  the  Supplemental  Announcement  on 
the  Golden  Field  Office  Home  Page. 

Issued  in  Golden,  Colorado,  on  November 
22,  2000. 
Jerry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

[FR  Doc.  00-31161  Filed  12-6-00;  8:45  am] 
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SUMMARY:  The  Office  of  Science  of  the 
Department  of  Energy  hereby  annoimces 
its  continuing  interest  in  receiving  grant 
applications  for  support  of  work  in  the 
following  program  areas:  Basic  Energy 
Sciences,  High  Energy  Physics,  Nuclear 
Physics,  Advanced  Scientific 
Computing,  Fusion  Energy  Sciences, 
Biological  and  Environmental  Research, 
and  Energy  Research  Analyses.  On 
September  3,  1992,  (57  FR  40582),  DOE 
published  in  the  Federal  Register  the 
Office  of  Energy  Research  Financial 
Assistance  Program  (now  called  the 
Office  of  Science  Financial  Assistance 
Program),  10  CFR  part  605,  Final  Rule, 
which  contained  a  solicitation  for  this 
program.  Information  about  submission 
of  applications,  eligibility,  limitations, 
evaluation  and  selection  processes  and 
other  policies  and  procedures  are 
specified  in  10  CFR  part  605. 
DATES:  Applications  may  be  submitted 
at  £my  time  in  response  to  this  Notice  of 
Availability. 

ADDRESSES:  Applications  must  be  sent 
to:  Director,  Grants  and  Contracts 
Division,  Office  of  Science,  SC-64,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  When  preparing 
applications,  applicants  should  use  the 
Office  of  Science  Financial  Assistance 
Program  Application  Guide  and  Forms 
located  on  the  World  Wide  Web  at  http:/ 
/www.science. doe.gov/production/ 
grants/grants.html.  Applicants  without 
Internet  access  may  call  301-903-5212 
for  information. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  annually  and 
remains  in  effect  until  it  is  succeeded  by 
another  issuance  by  the  Office  of 
Science,  usually  published  after  the 
beginning  of  the  fiscal  year.  This  annual 
Notice  01-01  succeeds  Notice  00-01, 
which  was  published  November  5, 
1999. 

It  is  anticipated  that  approximately 
$400  million  will  be  available  for  grant 
and  cooperative  agreement  awards  in 
FY  2001.  The  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  Notice. 

In  addition,  the  following  program 
descriptions  are  offered  to  provide  more 
in-depth  information  on  scientific  and 
technical  areas  of  interest  to  the  Office 
of  Science: 

1.  Basic  Energy  Sciences 

The  Basic  Energy  Sciences  (BES) 
program  supports  fundamental  research 


in  the  natural  sciences  and  engineering 
leading  to  new  and  improved  energy 
technologies  and  to  understanding  and 
mitigating  the  environmental  impacts  of 
energy  technologies.  The  science  areas 
and  their  objectives  are  as  follows: 

(a)  Materials  Sciences 

The  objective  of  this  program  is  to 
increase  the  imderstanding  of 
phenomena  and  properties  important  to 
materials  behavior  that  will  contribute 
to  meeting  the  needs  of  present  and 
futiue  energy  technologies.  It  is 
comprised  of  the  subfields  metallurgy, 
ceramics,  condensed  matter  physics, 
materials  chemistry,  and  related 
disciplines  where  the  emphasis  is  on 
the  science  of  materials. 

Program  Contact:  (301)  903-3427. 

(b)  Chemical  Sciences 

The  objective  of  this  program  is  to 
expand,  through  support  of  basic 
research,  knowledge  of  various  areas  of 
chemistry,  chemical  engineering  and 
atomic  molecular  and  optical  physics 
with  a  goal  of  contributing  to  new  or 
improved  processes  for  developing  and 
using  domestic  energy  resources  in  an 
efficient  and  environmentally  sound 
manner.  Disciplinary  areas  where 
research  is  supported  include  atomic 
molecular  and  optical  physics;  physical, 
inorganic  and  organic  chemistry; 
chemical  physics;  photochemistry; 
radiation  chemistry;  analytical 
chemistry;  separations  science;  actinide 
chemistry;  and  chemical  engineering 
sciences. 

Program  Contact:  (301)  903-5804. 

(c)  Engineering  Research 

This  program's  objectives  are:  (1)  To 
extend  the  body  of  knowledge 
underlying  current  engineering  practice 
in  order  to  open  new  ways  for. 
enhancing  energy  savings  and 
production,  prolonging  useful 
equipment  life,  and  reducing  costs 
while  maintaining  output  performance, 
and  environmental  quality;  and  (2)  to 
broaden  the  technical  and  conceptual 
base  for  solving  futiu-e  engineering 
problems  in  the  energy  technologies. 
Long-term  research  topics  of  ciurent 
interest  include:  foundations  of 
bioprocessing  of  fuels  and  energy 
related  wastes,  micro-  and  nano-scale 
energy  transport,  fracture  mechanics, 
fundamental  studies  of  multiphase 
flows  and  heat  transfer,  robotics  and 
intelligent  machines,  nanotechnology, 
and  diagnostics  and  control  for  plasma 
processing  of  materials. 

Program  Contact:  (301)  903-3427. 


(d)  Geosciences 

The  goal  of  this  program  is  to  develop 
a  quantitative  and  predictive 
understanding  of  those  geologic 
processes  related  to  energy  and 
environmental  quality.  The  emphasis  is 
on  disciplinary  areas  of  geophysics,      " 
geomechanics,  hydrogeology  and 
geochemistry  with  a  focus  on  the  upper 
levels  of  the  earth's  crust.  Particular 
emphasis  is  on  rock-fluid  systems  and 
interactions  emphasizing  processes 
taking  place  at  the  atomic  and  molecular 
scale.  Specific  topical  areas  receiving 
emphasis  include:  High  resolution 
geophysical  imaging;  rock  physics, 
physics  of  fluid  transport,  and 
fundamental  properties  and  interactions 
of  rocks,  minerals,  and  fluids. 

Program  Contact:  (301)  903-5804. 

(e)  Energy  Biosciences 

The  primary  objective  of  this  program 
is  to  generate  the  fundamental 
understanding  of  biological  mechanisms 
in  the  areas  of  botanical  and 
microbiological  sciences  that  v«ll 
support  technological  developments 
related  to  DOE's  mission.  The  research 
serves  as  the  basic  information 
foimdation  with  respect  to  an 
environmentally  responsible  renewable 
resource  production  for  fuels  and 
chemicals,  microbial  conversions  of 
renewable  materials  and  biological 
systems  for  the  conservation  of  energy. 
This  program  has  special  requirements 
for  the  submission  of  preapplications, 
when  to  submit,  and  the  length  of  the  . 
applications.  Applicants  are  encouraged 
to  contact  the  program  regarding  these 
requirements. 

Program  Contact:  (301)  903-2873. 

2.  High  Energy  and  Nuclear  Physics 

This  program  supports  about  90%  of 
the  U.S.  efforts  in  high  energy  and 
nuclear  physics.  The  objectives  of  these 
programs  are  indicated  below: 

(a)  High  Energy  Physics 

The  primary  objectives  of  this 
program  are  to  understand  the  ultimate 
structure  of  matter  in  terms  of  the 
properties  and  interrelations  of  its  basic 
constituents,  and  to  understand  the 
nature  and  relationships  among  the 
fundamental  forces  of  nature.  The 
research  falls  into  three  broad 
categories:  Experimental  research, 
theoretical  research,  and  technology 
R&D  in  support  of  the  high  energy 
physics  program. 

Program  Contact:  (301)  903-3624. 

(b)  Nuclear  Physics  (Including  Nuclear 
Data  Program) 

The  primary  objectives  of  this 
program  are  an  understanding  of  the 


interactions  and  structures  of  atomic 
nuclei  and  nuclear  matter  at  the  most 
elementary  level  possible,  and  an 
understanding  of  the  fundamental  forces 
of  natxue  as  manifested  in  nuclear 
matter. 
Program  Contact:  (301)  903-3613. 

3.  Advanced  Scientific  Computing 
Research 

This  program  fosters  and  supports 
fundamental  research  in  advanced 
computing  research  (applied 
mathematics,  computer  science  and 
networking),  and  operates 
supercomputer,  networking,  and  related 
facilities  to  enable  the  analysis, 
modeling,  simulation,  and  prediction  of 
complex  phenomena  important  to  the 
Department  of  Energy. 

Mathematical,  Information,  and 
Computational  Sciences 

This  subprogram  supports  a  spectrum 
of  fundamental  research  in  applied 
mathematical  sciences,  computer 
science,  and  networking  from  basic 
through  prototype  development.  Results 
of  these  efforts  are  used  to  form 
partnerships  with  users  in  scientific 
disciplines  to  validate  the  usefulness  of 
the  ideas  and  to  develop  them  into 
tools.  Testbeds  on  important 
applications  for  DOE  are  supported  by 
this  subprogram.  Areas  of  particular 
focus  are: 

Applied  Mathematics:  Research  on 
the  underlying  mathematical 
understanding  and  numerical 
algorithms  to  enable  effective 
description  and  prediction  of  physical 
systems  such  as  fluids,  magnetized 
plasmas,  or  protein  molecules.  This 
includes,  for  example,  methods  for 
solving  large  systems  of  partial 
differential  equations  on  parallel 
computers,  techniques  for  choosing 
optimal  values  for  parameters  in  large 
systems  with  himdreds  to  hundreds  of 
thousands  of  parameters,  improving  oiu- 
imderstanding  of  fluid  tiirbulence,  and 
developing  techniques  for  reliably 
estimating  the  errors  in  simulations  of 
complex  physical  phenomena. 

Computer  Science:  Research  in 
computer  science  to  enable  large 
scientific  applications  through  advances 
in  massively  parallel  computing  such  as 
very  lightweight  operating  systems  for 
parallel  computers,  distributed 
computing  such  as  development  of  the 
Parallel  Virtual  Machine  (PVM)  software 
package  which  has  become  an  industry 
standard,  and  large  scale  data 
management  and  visualization.  The 
development  of  new  computer  and 
computational  science  techniques  will 
allow  scientists  to  use  the  most 
advanced  computers  without  being 
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overwhelmed  by  the  complexity  of 
rewriting  their  codes  every  18  months. 

Networking:  Research  in  high 
performance  networks  and  information 
sm'ety  required  to  support  high 
performance  applications — protocols  for 
high  performance  networks,  methods  for 
measuring  the  performance  of  high 
performance  networks,  and  software  to 
enable  high  speed  connections  between 
high  performance  computers  and 
networks.  The  development  of  high 
speed  communications  and 
collaboration  technologies  will  allow 
scientists  to  view,  compare,  and 
integrate  data  from  multiple  sources 
remotely. 

Program  Contact:  (301)  903-5800. 

4.  Fusion  Energy  Sciences 

The  mission  of  the  Fusion  Energy 
Sciences  program  is  to  advance  plasma 
science,  fusion  science,  and  fusion 
technology  and,  thereby  the  knowledge 
base  needed  for  an  economically  and 
environmentally  attractive  fusion  energy 
source.  The  Office  of  Fusion  Energy 
Sciences  (OFES)  supports  basic  and 
applied  research,  encourages  technical 
connectivity  with  the  broader  U.S. 
science  community,  and  uses 
international  collaboration  to 
accomplish  this  mission. 

la)  Research  Division 

This  Division  seeks  to  develop  the 
physics  knowledge  base  needed  to 
advance  the  Fusion  Energy  Sciences 
program  toward  its  goals.  Research  into 
physics  issues  associated  with  mediiun 
to  large-scale  confinement  devices  is 
essential  to  studying  conditions  relevant 
to  the  production  of  fusion  energy. 
Experiments  on  this  scale  of  devices  are 
used  to  explore  the  limits  of  specific 
confinement  concepts,  as  well  as  study 
associated  physical  phenomena. 
Specific  areas  of  interest  include;  (1) 
Reducing  plasma  energy  and  particle 
transport  at  high  densities  and 
temperatiues,  (2)  understanding  the 
physical  laws  governing  confinement  of 
high  pressiue  plasmas,  (3)  investigating 
plasma  wave  interactions,  and  (4) 
studying  and  controlling  impurity 
particle  transport  and  exhaust  in 
plasmas. 

Research  is  also  carried  out  in  the 
following  areas:  (1)  Basic  plasma 
science  research  directed  at  furthering 
the  understanding  of  fundamental 
processes  in  plasmas;  (2)  theorietical 
research  to  provide  the  understanding  of 
fusion  plasmas  necessary  for 
interpreting  results  from  present 
experiments,  planning  future 
experiments,  and  designing  future 
confinement  devices;  (3)  critical  data  on 
plasma  properties,  atomic  physics  and 


new  diagnostic  techniques  for  support 
of  confinement  experiments;  (4) 
supporting  research  on  innovative 
confinement  concepts;  and  (5)  research 
on  issues  that  support  the  development 
of  Inertial  Fusion  Energy,  for  which 
target  development  is  carried  out  by  the 
Office  of  Defense  Programs  in  the 
Department  of  Energy's  National 
Nuclear  Security  Agency. 

Program  Contact:  (301)  903-4095. 

(b)  Facilities  and  Enabling  Technologies 
Division 

This  Division  is  responsible  for 
overseeing  the  facility  operations  and 
enabling  research  and  development 
activity  budgets  within  the  OFES.  Grant 
program  opportunities  are  in  the 
enabling  research  and  development 
activity.  (Grants  for  scientific  use  of  the 
facilities  operated/maintained  by  this 
Division  should  be  addressed  to  the 
Research  Division.)  The  enabling 
technologies  program  supports  the 
advancement  of  fusion  science  in  the 
nearer-term  by  carrying  out  research  on 
technological  topics  that:  (1)  Enable 
domestic  experiments  to  achieve  their 
full  performance  potential  and  scientific 
research  goals;  (2)  permit  scientific 
exploitation  of  the  performance  gains 
being  sought  from  physics  concept 
improvements;  (3)  allow  the  U.S.  to 
enter  into  international  collaborations 
gaining  access  to  experimental 
conditions  not  available  domestically; 
and  (4)  explore  the  science  imderlying 
these  technological  advances. 

The  enabling  technologies  program 
supports  pursuit  of  fusion  energy 
science  for  the  longer-term  by 
conducting  research  aimed  at  innovative 
technologies,  designs  and  materials  to 
point  toward  an  attractive  fusion  energy 
vision  and  affordable  pathways  for 
optimized  fusion  development. 

Program  Contact:  (301)  903-3068. 

5.  Biologica]  and  Environmental 
Research  Program 

For  over  50  years  the  Biological  and 
Environmental  Research  (BER)  Program 
has  been  investing  to  advance 
environmental  and  biomedical 
knowledge  connected  to  energy.  The 
BER  program  provides  fundamental 
science  to  underpin  the  business  thrusts 
of  the  Department's  strategic  plan. 
Through  its  support  of  peer-reviewed 
resecirch  at  national  laboratories, 
universities,  and  private  institutions, 
the  program  develops  the  knowledge 
needed  to  identify,  understand,  and 
anticipate  the  long-term  health  and 
environmental  consequences  of  energy 
production,  development,  and  use. 


(a)  Life  Sciences  Research 

Research  is  focused  on  using  DOE's 
unique  resources  and  facilities  to 
develop  fundamental  biological 
information  and  advanced  technologies 
to  understand  and  mitigate  potential 
health  effects  of  energy  development, 
energy  use,  and  waste  cleanup.  The 
objectives  are:  (1)  To  create  and  apply 
new  technologies  and  resources  in 
sequencing,  comparative  genomics,  and 
bioinformatics  to  characterize  the 
human  genome;  (2)  to  develop  and 
support  DOE  national  user  facilities  for 
use  in  fundamental  structural  biology; 
(3)  to  use  model  organisms  to 
understand  human  genome 
organization,  human  gene  function  and 
control,  and  the  functional  relationships 
between  human  genes  and  proteins;  (4) 
to  characterize  and  exploit  the  genomes 
and  diversity  of  microbes  with  potential 
relevance  for  energy,  bioremediation,  or 
global  climate;  (5)  to  understand  and 
characterize  the  risks  to  human  health 
from  exposures  to  low  levels  of 
radiation;  and  (6)  to  anticipate  and 
address  ethical,  legal,  and  social 
implications  arising  from  genome 
research. 

Program  Contact:  (301)  903-5468. 

(b)  Medical  Applications  and 
Measurement  Science 

The  research  is  designed  to  develop 
beneficial  applications  of  nuclear  and 
other  energy-related  technologies  for 
medical  diagnosis  and  treatment.  The 
research  is  directed  at  discovering  new 
applications  of  radiotracer  agents  for 
medical  research  as  well  as  for  clinical 
diagnosis  and  therapy.  A  major 
emphasis  is  placed  on  application  of  the 
latest  concepts  and  developments  in 
genomics,  structural  biology, 
computational  biology,  and 
instrumentation.  Much  of  the  research 
seeks  breakthroughs  in  noninvasive 
imaging  technologies  such  as  positron 
emission  tomography.  The  measiu-ement 
science  activities  focus  on  research  in 
the  basic  science  of  chemistry,  physics 
and  engineering  as  applied  to 
bioengineering. 

Program  Contact:  (301)  903-3213. 

(c)  Environmental  Remediation 

The  research  is  primarily  focused  on 
the  fundamental  biological,  chemical, 
geological,  and  physical  processes  that 
must  be  understood  for  the  development 
and  advancement  of  new,  effective,  and 
efficient  processes  for  the  remediation 
and  restoration  of  the  Nation's  nuclear 
weapons  production  sites.  Priorities  of 
this  research  are  bioremediation  and 
operation  of  the  William  R.  Wiley 
Environmental  Molecular  Sciences 


Laboratory  (EMSL).  Bioremediation 
activities  are  centered  on  the  Natural 
and  Accelerated  Bioremediation 
Research  (NABER)  program,  a  basic 
research  program  focused  on 
determining  the  conditions  under  which 
bioremediation  will  be  a  reliable, 
efficient,  and  cost-effective  technique. 
This  subprogram  also  includes  basic 
research  in  support  of  pollution 
prevention,  sustainable  technology 
development  and  other  fundamental 
research  to  address  problems  of 
environmental  contamination. 
Program  Contact:  (301)  903-3281. 

(d)  Environmental  Processes 

The  program  seeks  to  understand  the 
basic  physical,  chemical,  and  biological 
processes  of  the  Earth's  atmosphere, 
land,  and  oceans  and  how  these 
processes  may  be  affected  by  energy 
production  and  use.  The  research  is 
designed  to  provide  data  that  will 
enable  an  objective  assessment  of  the 
potential  for  and  consequences  of  global 
warming  at  global  and  regional  scales. 
The  program  is  comprehensive  with  an 
emphasis  on  understanding  and 
simulating  the  radiation  balance  from 
the  surface  of  the  Earth  to  the  top  of  the 
atmosphere  (including  the  effect  of 
clouds,  water  vapor,  trace  gases,  and 
aerosols)  and  on  enhancing  the 
quantitative  models  necessary  to  predict 
possible  climate  change  at  global  and 
regional  scales. 

The  Climate  Change  Technology 
(CCT)  research  seeks  the  imderstanding 
necessary  to  exploit  the  biosphere's 
natural  carbon  sequestration  processes 
to  enhcince  the  sequestration  of  carbon 
dioxide  in  terrestrial  systems  and  the 
ocean  and  to  understand  its  potential 
environmental  implications.  The  CCT 
includes  research  that  can  lead  to  the 
development  of  approaches  to  reduce  or 
overcome  the  environmental  and 
biological  factors  or  processes  that  limit 
the  sequestration  of  carbon  in  these 
systems  to  enhance  the  net 
sequestration  of  carbon  in  terrestrial  and 
ocean  systems.  The  research  includes 
studies  on  terrestrial  and  ocean  carbon 
sequestration  and  disposal,  including 
research  to  modify  the  carbon 
sequestration  capacity  and  rate  by 
marine  and  terrestrial  organisms  and  to 
imderstand  the  potential  environmental 
implications  of  purposeful  policies 
intended  to  enhance  the  natural 
sequestration  of  carbon  in  terrestrial  and 
marine  systems  and/or  dispose  of 
carbon  by  deep  ocean  injection. 

Program  Contact:  (301)  903-3281. 

6.  Energy  Research  Analyses 

This  program  supports  energy 
research  analyses  of  the  Department's 


basic  and  applied  research  activities. 
Specific  objectives  include  assessments 
to  identify  any  duplication  or  gaps  in 
scientific  research  activities,  and 
impartial  and  independent  evaluations 
of  scientific  and  technical  research 
efforts.  Consistent  with  these  overall 
objectives,  this  program  conducts 
numerous  research  studies  to  assess 
directions  in  science  and  to  identify  and 
assess  new  and  improved  approaches  to 
science  management. 
Program  Contact:  (202)  586-9942. 

7.  Experimental  Program  To  Stimulate 
Competitive  Research  (EPSCoR) 

The  objective  of  the  EPSCoR  program 
is  to  enhance  the  capabilities  of  EPSCoR 
states  to  conduct  nationally  competitive 
energy-related  research  and  to  develop 
science  and  engineering  manpower  to 
meet  current  and  future  needs  in 
energy-related  fields.  This  program 
addresses  basic  research  needs  across  all 
of  the  Department  of  Energy  research 
interests.  Research  supported  by  the 
EPSCoR  program  is  concerned  with  the 
same  broad  research  areas  addressed  by 
the  Office  of  Science  programs  that  are 
described  in  this  notice.  The  EPSCoR 
program  is  restricted  to  applications, 
which  originate  in  nineteen  states 
(Alabama,  Alaska,  Arkansas,  Idaho, 
Kemsas,  Kentucky,  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska, 
Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  and  Wyoming)  and  the 
commonwealth  of  Puerto  Rico.  It  is 
anticipated  that  only  a  limited  number 
of  new  competitive  research  grants  will 
be  awarded  under  this  program  subject 
to  the  availability  of  funds. 

Program  Contact:  (301)  903-3427. 

Issued  in  Washington.  DC  on:  November 
30,  2000. 

)ohii  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
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BILUNQ  CODE  6450-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 13-000] 

Algonquin  Gas  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

December  1 ,  2000. 

Take  notice  that  on  November  22, 
2000,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  fERC  Gas  Tariff, 
Fourth  Revised  Voliune  No.  1,  Third 
Revised  Sheet  No.  707  and  First  Revised 


Sheet  No.  708,  to  be  effective  on  January 
1,2001. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  the  phone  number 
of  the  person  to  whom  complaints 
should  be  directed  regarding 
Algonquin's  compliance  with  the 
Commission's  gas  marketing  affiliate 
rules  and  to  provide  for  the  posting  on 
Algonquin's  Internet  Web  site  of 
information  regarding  shared  operating 
employees  and  shared  facilities,  as  well 
as  any  physical  office  space  barriers  and 
card  key  protections  that  may  be 
necessitated  by  virtue  of  shared  office 
space,  consistent  with  Conunission 
precedent. 

Algonquin  states  that  copies  of  its 
filing  has  been  mcdled  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wurw.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wwrw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-31130  Filed  12-6-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -11 4-000] 

Algonquin  LNG.  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  1 .  2000. 

Take  notice  that  on  November  22, 
2000,  Algonquin  LNG,  Inc.  (ALNG) 
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tendered  for  Bling  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  82,  to  be 
effective  on  January  1 ,  2001 . 

ALNG  states  that  the  purpose  of  this 
hling  is  to  revise  the  phone  number  of 
the  person  to  whom  complaints  should 
be  directed  regarding  ALNG's 
compliance  with  the  Commission's  gas 
marketing  affiliate  rules  and  to  provide 
for  the  posting  on  ALNG's  Internet  Web 
site  of  information  regarding  shared 
operating  employees  and  shared 
facilides,  as  well  as  any  physical  office 
space  barriers  and  card  key  protections 
that  may  be  necessitated  by  virtue  of 
shared  office  space,  consistent  with 
Commission  precedent. 

ALNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordemce  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  {call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31131  Filed  12-&-00:  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -41 4-000] 

Consumers  Energy  Company  Michigan 
Electric  Transmission  Company; 
Notice  of  Filing 

November  30,  2000. 

Take  notice  that  on  November  13, 
2000,  Consumers  Energy  Company 
(Consumers)  and  Michigan  Electric 
Transmission  Company  (Michigan 
Transco),  tendered  for  filing  a  Michigan 
Transco  Open  Access  Transmission 
Tariff  (OATT)  which  is  to  supersede,  for 
the  most  part.  Consumers'  OATT 
(Consumers  FERC  Electric  Tariff  No.  6). 
The  revision  is  to  reflect  the  proposed 
transfer  of  Consumer's  transmission 
assets  to  Michigan  Transco.  Copies  of 
the  filing  were  served  upon  all 
customers  under  Consumers'  OATT  and 
upon  the  Michigan  Public  Service 
Commission. 

Consumers  and  Michigan  Transco 
request  that  the  filed  OATT  be  allowed 
to  take  effect  on  the  date  of  the  transfer 
of  those  assets,  expected  to  occur 
approximately  February  1 ,  2001 . 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  shoidd  be  filed  on  or  December 
8,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  ^ 

[FR  Doc.  00-31125  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -11 6-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  1,  2000. 

Take  notice  that  on  November  22, 
2000,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  tendered  for 
fihng  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Fourth 
Revised  Sheet  No.  170,  to  be  effective  on 
January  1,  2001. 

East  Tennessee  states  that  the  piurpose 
of  this  filing  is  to  revise  the  phone 
number  of  the  person  to  whom 
complaints  should  be  directed  regarding 
East  Tennessee's  compliance  with  the 
Commission's  gas  marketing  affiliate 
ndes  and  to  provide  for  the  posting  on 
East  Tennessee's  Internet  Web  site  of 
information  regarding  shared  operating 
employees  and  shared  facilities,  as  well 
as  any  physical  office  space  barriers  and 
card  key  protections  that  may  be 
necessitated  by  virtue  of  shared  office 
space,  consistent  with  Commission 
precedent. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conunents  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31133  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0O-1O5S-0O4] 

Maine  Public  Service  Company;  Notice 
of  Filing 

December  1 ,  2000. 

Take  notice  that  on  November  3, 
2000,  Maine  Public  Service  Company 
(MPS),  tendered  for  filing  Original  Sheet 
No.  196  inadvertently  omitted  from  the 
open  access  transmission  tariff  filed 
with  the  Commission  on  October  13, 
2000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  December  11, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  http://www/ 
ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31128  Filed  12-6-00;  8:45  am] 

8ILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 15-000] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  1,  2000. 

Take  notice  that  on  November  22, 
2000,  Maritimes  &  Northeast  Pipeline, 
L.L.C.;  (Maritimes)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
301,  to  be  effective  on  January  1,  2001. 

Mcuitimes  states  that  the  purpose  of 
this  filing  is  to  revise  the  title  of  the 
person  to  whom  complaints  should  be 
directed  regarding  Maritimes' 
compliance  with  the  Commission's  gas 
marketing  affiliate  rules  and  to  provide 
for  the  posting  on  Maritimes'  Internet 
Web  site  of  information  regarding 
shared  operating  employees  and  shared 
facilities,  as  well  as  any  physical  office 
space  barriers  and  card  key  protections 
that  may  be  necessitated  by  virtue  of 
shared  office  space,  consistent  with 
Commission  precedent. 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims,  htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instructions  on 
the  Commission's  web  site  at  http:// 
wwrw.ferc. fed. us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31132  Filed  12-6-00;  8:45  am] 

BILLJNG  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -16-000] 

Pontook  Operating  Limited 
Partnership,  Complainant,  v.  Public 
Service  Company  of  New  Hampshirs, 
Respondent:  Notice  of  Complaint 

December  1 .  2000. 

Take  notice  that  on  November  30, 
2000,  Pontook  Operating  Limited 
Partnership  (Pontook)  filed  a  complaint 
and  request  for  relief  under  section  206 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  §  824e(2000),  alleging  that  its 
transmission  agreement  with  PSNH 
subjects  it  to  unjust  and  unreasonable 
transmission  rates  in  violation  of  section 
205  of  the  FPA  and  the  Commission's 
transmission  pricing  policies. 

Pontook  requests  that  the  Commission 
(1)  terminate  its  transmission  agreement 
with  PSNH  effective  November  1,  2000. 
or  in  the  alternative,  terminate  its 
transmission  agreement  with  PSNH 
effective  immediately;  (2)  allow  it  to 
take  transmission  service  under  the  New 
England  Power  Pool  (NEPOOL)  Open 
Access  Transmission  Tariff  and 
Northeast  Utilities'  (NU)  Open  Access 
Transmission  Tariff;  and  (3)  order  PSNH 
to  refund  to  Pontook  all  transmission 
charges  that  Pontook  psiid  pursuant  to 
the  Transmission  agreement  since  the 
Commission's  1992  order  approving 
PSNH's  merger  with  NU;  or  in  the 
alternative,  order  PSNH  to  refund  to 
Pontook  transmission  charges  that 
PSNH  collected  improperly  from 
Pontook  purportedly  pursuant  to  the 
Transmission  Agreement  since  (a)  the 
Commission's  May  1996  issuance  of 
Order  No.  888,  or  (b)  the  December  1996 
filing  of  the  NEPOOL  Tariff,  or  (c) 
November  1,  2000 — the  natural 
termination  date  of  the  transmission 
agreement  between  Pontook  and  PSNH.    . 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Fu-st  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  20, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
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Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  httpJ 
/ www.ferc.fed. us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  December  20,  2000.  Comments 
and  protests  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31163  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP93-148-001,  et  al.] 

Sea  Robin  Pipeline  Company;  Notice 
of  Compliance  Filing 

December  1,  2000. 

Take  notice  that  on  November  6, 
2000,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing,  as  part  of  its 
FERC  Gas  Tariffs,  First  Revised  Volume 
No.  1  and  Original  Volume  No. 2, 
revised  tariff  sheets  to  comply  with 
ordering  paragraph  (A)  of  the  Federal 
Energy  Regulatory  Commission's  April 
1,  1993,  Order  Approving  Abandonment 
in  the  referenced  dockets.  Sea  Robin's 
tariff  sheets  reflect  cancellation  of  Rate 
Schedules  X-14,  X-15.  X-16,  X-17,  X- 
21,  X-24,  X-27,  X-28,  and  X-32. 

Sea  Robin  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  hours  at  Sea 
Robin's  office  at  5444  Westheimer  Road, 
Houston,  Texas  77056-5036.  In 
addition,  copies  of  this  filing  are  being 
served  on  parties  to  the  proceeding  and 
appropriate  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  384.214  of  the  Commission's  Rules 
of  Practices  and  Procedures.  All  such 
motions  or  protests  must  be  filed  not 
later  than  December  13,  2000.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Applicant's  designated 
contact  person  is  Anna  Cochrane  at 
202-293-5794.  Comments  and  protests 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31126  Filed  12-06-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01-41-000;  ER01-42-(MX)] 

Sithe  Fore  River  Development  LLC  and 
SIthe  Mystic  Development  LLC;  Notice 
of  Issuance  of  Order 

December  1,  2000. 

Sithe  Fore  River  Development  LLC 
and  Sithe  Mystic  Development  LLC 
(together,  "Applicants")  submitted  for 
filing  rate  schedules  under  which 
Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates.  Applicants  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Applicants 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Applicants. 

On  November  29,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Applicants  shoxdd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  358.2 il 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Applicants  are  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser,. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purpose  of  the  Applicants,  and 


compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Applicants'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  29,  2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31123  Filed  12-6-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-3760-000] 

Southern  Company  Energy  Marketing 
L.P.,  et  at.;  Notice  of  Issuance  of  Order 

December  1,  2000. 

Southern  Company  Energy  Marketing 
L.P.,  et  al.  (SCEM)  submitted  for  filing 
a  rate  schedule  under  which  SCEM  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  SCEM  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  SCEM  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  fiiture 
issuances  of  securities  and  assumptions 
ofHabilitybySCEM. 

On  November  21,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  SCEM  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  SCEM  is  authorized  to  issue 


securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  SCEM's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  21,  2000. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31124  Filed  12-6-O0;  8:45  am] 

BILLING  CODE  eTITMII-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-553-002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

December  1 .  2000. 

Take  notice  that  on  November  22, 
2000,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  certain 
pro  forma  revised  tariff  sheets  to  comply 
with  the  Commission's  Order  issued  on 
October  27,  2000  in  Docket  Nos.  RM96- 
1-14  and  RPOO-553-000. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  October  27  Order  in  the 
referenced  dockets  to  file  tariff  sheets 
within  30  days  of  the  order  describing 
how  imbalance  netting  and  trading  will 
be  performed  on  the  Transco  system 
when  such  trading  becomes  operational. 
Transco  anticipates  that  it  will  propose 
to  implement,  among  other  things, 
imbalance  netting  and  trading  when  it 
files  to  revise  its  tariff  to  reflect  its  new, 
state  of  the  art,  internet-based,  service 
delivery  computer  system,  iLinesm. 
This  new  computer  system  will  replace 


Transco's  current  computer  system  and 
therefore,  the  pro  forma  tariff  sheets  and 
explanation  of  Transco's  proposed 
imbalance  netting  and  trading  service 
contained  herein  necessarily  include 
related  tariff  changes  that  Transco  will 
propose  as  part  of  its  complete  service 
delivery  tariff  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  writh  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31134  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-3(M)00,  et  al.] 

Canal  Emirates  Power  International. 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

November  28,  2000. 

Take  notice  that  the  following  filings 
have  been  made  vdth  the  Commission: 

1.  Canal  Emirates  Power  International, 
Inc.  and  IFF  Energy  LLC 

[Docket  No.  ECOl-30-OOO) 

Take  notice  that  on  November  22, 
2000,  Canal  Emirates  Power 
International,  Inc.  (Canal)  and  IPP 
energy  LLC  (IPP)  (collectively. 
Applicants),  hereby  request  that  the 
Commission  grant  approval  of  the 
transfer  of  the  Binghamton  generating 
facility  and  its  associated  generator  step- 
up  transformer  and  interconnection 
equipment  owned  by  Canal  to  IPP. 
Applicants  request  confidential 


treatment  of  Exhibit  H  of  the 
Application. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AES  NewEnergy,  Inc.,  NEV  East, 
L.L.C.,  NEV  Nfidwest,  L.L.C.,  NEV 
California,  L.L.C. 

[Docket  No.  ECOl-3 1-000] 

Take  notice  that  on  November  22, 
2000,  AES  NewEnergy,  Inc.,  NEV  East. 
L.L.C,  NEV  Midwest,  L.L.C.  and  NEV 
California,  L.L.C.  tendered  for  filing 
Mdth  the  Federal  Energy  Regulatory 
Commission  an  application  for  approval 
of  the  disposition  of  jurisdictional 
facilities  under  section  203  of  the 
Federal  Power  Act  in  the  above- 
referenced  docket,  that  will  be  part  of  an 
intra-corporate  reorganization.  These 
jurisdictional  facilities  are  wholesale 
power  contracts  and  the  associated 
books  and  records  that  will  be  assigned 
to  AES  NewEnergy,  Inc. 

Comment  date:  December  12,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Company  and  Avista 
Corporation 

[Docket  No.  EC01-32-000] 

Take  notice  that  on  November  20, 
2000,  Idaho  Power  Company  and  Avista 
Corporation  tendered  for  filing  an 
Application  for  Authorization  Under 
Section  203  of  the  Federal  Power  Act. 
Specifically,  Idaho  Power  seeks  to  sell, 
and  Avista  seeks  to  purchase, 
jurisdictional  transmission  facilities 
consisting  of  a  20.23  mile  section  of  the 
Lolo-Oxbow  line  located  in  Oregon 
between  Divide  Creek  and  Imnaha. 

Applicants  are  also  filing 
concurrentiy  applications  for 
amendment  of  Idaho  Power's  license  for 
Project  No.  1971  (deleting  from  the 
license  the  facilities  to  be  transferred), 
and  amendment  of  Avista's 
transmission  line  minor-part  license  for 
Project  No.  2261  (adding  to  the  license 
the  facilities  to  be  transferred). 

Conunent  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E    . 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

[Docket  No.  ER01-99-4415-005] 

Take  notice  that  on  November  24, 
2000,  Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  submitted  for  filing 
a  Refund  Report  as  required  by  the 
Letter  Order  of  October  12,  2000  in 
Docket  Nos.  ER99-44 15-000,  et  al. 

Illinois  Power  states  that  a  copy  of  the 
Refund  Report  has  been  served  on  all 
parties  in  Docket  Nos.  ER99-44 15-000. 
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et  al.  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  15,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  DTE  Energy  Services,  Inc.,  DTE 
Georgetown,  LLC,  DTE  Georgetown 
Holdings,  Inc. 

[Docket  No.  EC01-2&-0001 

Take  notice  that  on  November  21. 
2000.  DTE  Energy  Services.  Inc.,  DTE 
Georgetown,  LLC  (Georgetown)  and  DTE 
Georgetown  Holdings,  Inc.  (Applicants) 
tendered  for  filing  an  application  for 
authorization  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  an  intra- 
corporate change  in  the  upstream 
ownership  of  Georgetown.  Also,  on 
November  22,  2000,  the  Applicants 
submitted  Attachment  D  (draft  of  the 
limited  partnership  agreement)  which 
was  inadvertenUy  left  off  of  the 
Application. 

A  copy  of  this  Application  and 
Attachment  D  have  been  served  on  the 
Michigan  Public  Service  Commission. 

Comment  date:  December  11,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  GenPower  Anderson,  LLC 

(Docket  No.  EGOl-34-000] 

Take  notice  that  on  November  22, 
2000,  GenPower  Anderson,  LLC 
(Applicant),  a  Delaware  limited  liability 
company,  whose  address  is  1040  Great 
Plain  Avenue,  Needham,  MA,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Applicant  intends  to  construct  an 
approximate  640  MW  natural  gas-fired 
combined  cycle  independent  power 
production  facility  in  Anderson,  South 
Carolina  (the  Facility).  The  Facility  is 
currently  under  development  and  will 
be  owned  by  Applicant.  Electric  energy 
produced  by  the  Facility  will  be  sold  by 
Applicant  to  the  wholesale  power 
market  in  the  southern  United  States. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  GenPower  Keo,  LLC 

[Docket  No.  EGOl-35-OOOl 

Take  notice  that  on  November  22, 
2000,  GenPower  Keo,  LLC  (Applicant), 
a  Delaware  limited  liability  company, 
whose  address  is  1040  Great  Plain 
Avenue,  Needham,  MA,  filed  with  the 
Federal  Energy  Regulatory  Commission 


an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant  intends  to  construct  an 
approximate  240  MW  natural  gas-fired 
combined  cycle  independent  power 
production  facility  in  Keo,  Arkansas 
(the  Facility).  The  Facility  is  currently 
under  development  and  will  be  owned 
by  Applicant.  Electric  energy  produced 
by  the  Facility  will  be  sold  by  Applicant 
to  the  wholesale  power  market  in  the 
southern  United  States. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31122  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER001 -51 1-000,  et  al.J 

Williams  Energy  Marketing  &  Trading 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

November  30,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Williams  Energy  Marketing  & 
Trading  Company 

(Docket  No.  EROl-Sll-OOO] 

Take  notice  that  on  November  27, 
2000,  Williams  Energy  Marketing  & 
Trading  Company  (Williams  EM&T), 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  §  824d  (1994)  and  Part  35  of  the 
Commission's  Regulations,  18  CFR  35, 
revised  Reliability  Must-Rim  Service 
Agreements  (RMR  Agreements)  between 
Williams  EM&T  and  the  California 
Independent  System  Operator 
Corporation  (ISO)  for  certain  RMR  units 
located  at  the  Alamitos,  Huntington 
Beach,  and  Redondo  Beach  Generating 
Stations. 

The  purpose  of  the  filing  is  to  comply 
with  the  Commission  Order  issued  in 
Docket  Nos.  ER98-441-022,  et  al., 
accepting  an  Offer  of  Settlement  filed  by 
Wilhams  EM&T  and  other  parties  on 
August  14,  2000,  93  FERC  ^  61,089 
(October  26,  2000). 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER01-495-000] 

Take  notice  that  on  November  21, 
2000,  on  behalf  of  WPS  Resources 
Operating  Companies  (WPSR), 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  a  revised 
partial  requirements  service  agreement 
with  Manitowoc  Public  Utilities  (MPU). 
First  Revised  Service  Agreement  No.  5 
provides  MRU's  contract  demand 
nominations  for  January  2001 — 
December  2005.  under  WPSC's  W-2A 
partial  requirements  tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER01-t94-000] 

Take  notice  that  on  November  21, 
2000,  PJM  hiterconnection,  L.L.C.  (PJM), 
tendered  for  filing  Thirty-foiu  (34) 
signatory  pages  of  parties  to  the 
Operating  Agreement. 

PJM  requests  an  effective  date  on  day 
after  this  Notice  is  received  by  FERC. 

.    Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  New  England  Power  Pool 

(Docket  No.  EROl-493-000] 

Take  notice  that  on  November  21, 
2000.  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  changes  to  Market  Rules  and 
Procedures  3-A,  5,  and  11,  and 
informed  the  Commission  of  a  delay  in 
the  implementation  of  electronic 
dispatch.  A  waiver  of  the  Commission's 
notice  requirements  has  been  requested 
to  permit  the  revisions  to  Market  Rules 
3-A  and  5  to  become  effective  as  of 
December  16,  2000  and  December  21, 
2000  respectively. 

A  February  21  effective  date  has  been 
requested  for  the  revisions  to  Market 
Rule  11. 

In  addition,  NEPOOL  has  notified  the 
Commission  that  the  implementation  of 
electronic  dispatch  within  the  NEPOOL 
Control  Area  has  been  delayed  from 
December  5  to  December  16,  2000. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  &  Light  Company 

[Docket  No.  EROl-492-OOOj 

Take  notice  that  on  November  21, 
2000,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  First 
Revised  Service  Agreement  No.  197 
(Revised  Agreement)  between  CP&L  and 
North  Carolina  Electric  Membership 
Corporation  (NCEMC)  under  CP&L's 
market-based  rate  tariff,  FERC  Electric 
Tariff  Volume  No.  4.  The  Revised 
Agreement  included  an  amendment  to 
the  assignment  provision  in  Section 
11.7. 

CP&L  requested  that  the  Revised 
Agreement  become  effective  on  January 
1,  2001. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  NCEMC. 

Comment  date.' December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  EROl-491-OOO] 

Take  notice  that  on  November  21, 
2000,  Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  a  Service  Agreement  pursuant 
to  its  Wholesale  Market-Based  Rate 
Tariff  with  El  Paso  Merchant  Energy, 
L.P.,  (El  Paso). 


Northern  Indiana  has  requested  an 
effective  date  of  November  21,  2000. 

Copies  of  this  filing  have  been  sent  to 
El  Paso,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  ER01-490-O0O] 

Take  notice  that  on  November  21, 
2000,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a 
Transmission  Service  Agreements  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  to  the  Navajo 
Tribal  Utility  Authority  under  APS' 
Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  the  Navajo  Tribal  Utility  Authority 
and  the  Arizona  Corporation 
Commission. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwestern  Public  Service 
Company 

[Docket  No.  EROl-489-OOOj 

Take  notice  that  on  November  21, 
2000,  Xcel  Energy  Services,  Inc.,  on 
behalf  of  Southwestern  Public  Service 
Company  (Southwestern),  tendered  for 
filing  an  executed  umbrella  service 
agreement  under  Southwestern 's 
market-based  sales  tariff  with  Sunflower 
Electric  Power  Corporation  (Sunflower). 
This  umbrella  service  agreement 
provides  for  Southwestem's  sale  and 
Sunflower's  purchase  of  capacity  and 
energy  at  market-based  rates  pursuant  to 
Southwestem's  market-based  sales 
tariff. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  DPL  Energy 

[Docket  No.  EROl-56-001] 

Take  notice  that  on  October  20,  2000, 
DPL  Energy  (DPLE),  tendered  for  filing 
an  amended  long-term  transaction 
agreement  with  The  Dayton  Power  and 
Light  Company  to  comply  with  Order 
No.  614. 

Comment  date:  December  8,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-488-OOOj 

Take  notice  that  on  November  21. 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Network  Operating  Agreement  between 


ATCLLC  and  Madison  Gas  and  Electric 
Company. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 
Company 

[Docket  No.  EROl-487-000] 

Take  notice  that  on  November  21, 
2000,  Excel  Energy  Services,  Inc.,  on 
behalf  of  Southwestern  Public  Service 
Company  (Southwestern),  tendered  for 
filing  an  umbrella  service  agreement   - 
between  Southwestern  and  Northern 
States  Power  Corporation  under 
Southwestem's  Rate  Schedule  for  the 
Sale  Assignment,  or  Transfer  of 
Transmission  Rights. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

[Docket  No.  ER01^86-000l 

Take  notice  that  on  November  21, 
2000,  Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  two 
amended  Network  Service  Agreements 
(NSA)  between  ComEd  and 
MidAmerican  Energy  Company  (MEC), 
and  between  ComEd  and  Nicor  Energy, 
L.L.C.  (Nicor).  ComEd  asks  that  the  MEC 
NSA  supersede  and  be  substituted  for 
the  NSA  with  MEC  previously  filed  on 
November  17,  1999  in  Docket  No.  EROO- 
589-000.  ComEd  asks  that  the  Nicor 
NSA  supersede  and  be  substituted  for 
the  NSA  with  Nicor  previously  filed  on 
December  22,  1999  in  Docket  No.  EROO- 
884-000.  The  NSAs  have  been  amended 
to  change  the  termination  date  set  forth 
in  Section  3.2.  The  NSAs  govern 
ComEd's  provision  of  network  service  to 
serve  retail  load  imder  the  terms  of 
ComEd's  Open  Access  Transmission 
Tariff  (O  ATT). 

ComEd  requests  an  effective  date  of 
November  1,  2000  and  December  10, 
2000  for  the  MEC  and  Nicor  NSAs, 
respectively,  and  therefore  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
MEC  and  Nicor. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROl-485-OOOl 

Take  notice  that  on  November  21, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
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Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply),  tendered  for 
filing  Service  Agreement  No.  102  to  add 
one  (1)  new  Customer  to  the  Market 
Rate  Tariff  under  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  for  an 
effective  date  of  October  26,  2000  for 
NRG  Power  Marketing,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Transmission  Company 
LLC 

(Docket  No.  EROl-484-OOOl 

Take  notice  that  on  November  21, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Wisconsin  Power  &  Light 
Company. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Transmission  Company 
LLC 

(Docket  No.  ER01^83-O00l 

Take  notice  that  on  November  21, 
2000,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  a 
Distribution-Transmission  Agreement 
between  ATCLLC  and  Wisconsin  Power 
&  Light  Company. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  December  12,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  DFL  Energy  Resources,  Inc. 

[Docket  No.  EROl-462-OOOl 

Take  notice  that  on  November  16, 
2000,  DPL  Energy  Resources,  Inc. 
(DPLER),  a  wholly  owned  subsidiary  of 
DPL  Inc.,  tendered  for  filing  a  rate 
schedule  to  engage  in  sales  at  market- 
based  rates.  DPLER  included  in  its  filing 
a  proposed  code  of  conduct. 

Comment  date:  December  7,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Jersey  Central  Power  &  Light 
Company  Metropolitan  Edison 
Company  Pennsylvania  Electric 
Company 

(Docket  No.  ER98-702-O02) 

Take  notice  that  on  November  22, 
2000,  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (doing  business  and 
hereinafter  referred  to  as  GPU  Energy) 
reported  changes  in  status  that  reflect  a 
departure  from  the  facts  relied  upon  by 
the  Commission  in  its  grant  of  market- 
based  authority  to  GPU  Energy. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Illinois  Power  Company 

[Docket  No.  ER99-1 331-003] 

Take  notice  that  on  November  24, 
2000,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  submitted  for  filing 
a  Refund  Report  as  required  by  the 
Letter  Order  of  November  24,  2000  in 
docket  No.  ER99-1331-000. 

Illinois  Power  states  that  a  copy  of  the 
Refund  Report  has  been  served  on  all 
parties  in  Docket  No.  ER99-1 33 1-000 
and  to  the  Illinois  Commerce 
Commission. 

Comment  date:  December  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  American  Electric  Power  Service 
Corporation 

(Docket  No.  EROO-3 5 17-001] 

Take  notice  that  on  November  22, 
2000,  American  Electric  Power  Service 
Corporation,  tendered  for  filing,  on 
behalf  of  the  operating  companies  of  the 
American  Electric  Power  System  (AEP), 
a  Compliance  Filing  in  the  above- 
referenced  Docket. 

Copies  of  the  filing  have  been  served 
upon  AEP's  transmission  customers  and 
the  state  utility  regulatory  commissions 
of  Arkansas,  Indiana,  Kentucky, 
Louisiana,  Michigan,  Ohio,  Oklahoma. 
Tennessee,  Texas,  Virginia  and  West 
Virginia. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entergy  Services,  Inc. 

[Docket  No.  EROl-62-OOll 

Take  notice  that  on  November  22, 
2000,  Entergy  Services,  Inc.  (Entergy) 
filed  an  exhibit  to  the  filing  previously 
submitted  to  the  Federal  Energy 
Regulatory  Commission  by  Entergy  on 
October  6,  2000  in  the  above-referenced 
proceeding. 


Comment  date:  December  13,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  EROl-118-001] 

Take  notice  that  on  November  22, 
2000,  on  behalf  of  WPS  Resoiu-ces 
Operating  Companies  (WPSR), 
Wisconsin  public  Service  Corporation 
(WPSC)  tendered  for  filing  a  revised 
partial  requirements  service  agreement 
with  Washington  Island  Electric 
Cooperative  (WIEC).  First  Revised 
Service  Agreement  No.  9  provides 
WIEC's  contract  demand  nominations 
for  January  2001— December  2005, 
under  WPSC's  W-2A  partial 
requirements  tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  WIEC  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thjs  notice. 

22.  Southern  Energy  Delta,  L.L.C. 
Southern  Energy  Potrero,  L.L.C. 

[Docket  No.  EROl-362-001] 

Take  notice  that,  on  November  22, 
2000,  Southern  Energy  Delta,  L.L.C.  and 
Southern  Energy  Potrero,  L.L.C.  filed 
certain  errata  to  their  November  3,  2000 
filing  in  the  above-referenced  docket,  in 
the  form  of  corrected  tariff  sheets  to  the 
fifing  as  well  as  redlined  pages  showing 
the  changes  made. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Consumers  Energy  Company 

(Docket  No.  ER01^96-000l 

Take  notice  that  on  November  22, 
2000,  Consumers  Energy  Company 
(Consumers)  tendered  for  filing  an 
executed  Service  Agreement  for  Firm 
and  Non-Firm  Point  to  Point 
Transmission  Service  Agreement  with 
Quest  Energy,  L.L.C.  (Customer) 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
December  31,  1996  by  Consumers  and 
The  Detroit  Edison  Company  (Detroit 
Edison). 

Consumers  is  requesting  an  effective 
date  of  October  25,  2000.  Customer  is 
taking  service  under  the  Service 
Agreement  in  connection  with 
Consumers'  Electric  Customer  Choice 
Plan. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 


Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Carolina  Power  &  Light  Company 

[Docket  No.  EROl-498-OOOl 

Take  notice  that  on  November  22, 
2000,  Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
the  following  eligible  buyer,  PSEG 
Energy  Resources  &  Trade  LLC.  Service 
to  this  eligible  buyer  will  be  in 
accordance  with  die  terms  and 
conditions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4, 
for  sales  of  capacity  and  energy  at 
market-based  rates. 

CP&L  requests  an  effective  date  of 
November  14,  2000  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Commonwealth  Edison  Company 

[Docket  No.  ER01-497-000] 

Take  notice  that  on  November  22, 
2000,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  three 
executed  Non-Firm  Transmission 
Service  Agreements  with  the  Ameren 
Energy  Marketing  (AEM),  Consumers 
Energy  Company  (CEC),  and  Upper 
Peninsula  Power  Company  (UPP);  one 
unexecuted  Non-Firm  Transmission 
Service  Agreement  with  LS  Power,  LLC 
(LSP);  ten  executed  Short-Term 
Transmission  Service  Agreements  with 
Aquila  Energy  Marketing  Corporation 
(AEMC),  Ameren  Energy  Marketing 
(AEM)  Florida  Power  Corporation  (FPC), 
Griffin  Energy  Marketing,  L.L.C.  (GEM), 
Minnesota  Power,  Inc.  (MP),  New  York 
State  Electric  &  Gas  Corporation 
(NYSEG),  City  of  Rochelle,  Illinois 
(ROCH),  Strategic  Energy,  L.L.C.  (SEL), 
Upper  Peninsula  Power  Company 
(UPP),  and  Williams  Energy  Marketing 
&  Trading  Company  (WEMT)  under  the 
terms  of  ComEd 's  Open  Access 
Transmission  Tariff  (OATT). 

Upon  the  request  of  AEMC  and 
WEMT,  ComEd  is  submitting  re- 
executed  Agreements  for  AEMC  and 
WEMT  that  reflect  the  new  names  of 
these  companies.  The  Agreement  with 
AEMC  was  previously  filed  in  Docket 
No.  ER98^46-000,  granted  an  effective 
date  of  October  8,  1997  and  designated 
Service  Agreement  No.  195.  The 
Agreement  with  WEMT  was  previously 
filed  in  Docket  No.  ER98-3 7 79-000, 
granted  an  effective  date  of  Jime  21, 


1998  and  designated  Service  Agreement 
No.  296.  ComEd  respectfully  requests 
that  the  re-executed  Agreements  for 
AEMC  and  WEMT  be  granted  the  same 
effective  dates  as  was  accorded  them  in 
Docket  Nos.  ER98-446-000  and  ER98- 
3779-000  proceedings.  Good  cause 
supports  ComEd's  request  as  the  re- 
execution  of  these  Agreements  is  being 
done  at  the  request  of  AEMC  and  WEMT 
so  as  to  reflect  the  new  names  of  AEMC 
and  WEMT.  See  Central  Hudson  Gas  & 
Electric  Company,  60  FERC 
61,106(1992). 

ComEd  also  submitted  for  filing  an 
updated  Index  of  Customers  reflecting 
name  changes  for  current  customers 
Aquila  Power  renamed  Aquila  Energy 
Marketing  Corporation  (AEMC),  Ameren 
Services  Company  renamed  Ameren 
Energy  Inc.  (AEI),  Public  Service 
Electric  and  Gas  Company  renamed 
PSEG  Energy  Resources  &  Trade  LLC 
(PSEG  ER&T),  Calpine  Power  Services 
Company  renamed  Calpine  Energy 
Services,  L.P.  (CES),  Amoco  Energy 
Trading  Corporation  renamed  BP  Energy 
Company  (BP),  Minnesota  Power  and 
Light  Company  renamed  Minnesota 
Power,  Inc.  (MP),  Citizens  Power  LLC 
renamed  Edison  Mission  Marketing  & 
Trading,  Inc.  (EMMT),  and  Williams 
Energy  Services  Company  renamed 
Williams  Energy  Marketing  &  Trading 
Company  (WEMT). 

ComEd  requests  an  effective  date  of 
November  22,  2000  for  the  Non-Firm- 
Agreements  with  AEM.  CEC  and  LSP; 
and  effective  date  of  November  9,  2000 
for  the  Non-Firm  Agreement  with  UPP 
to  coincide  with  the  first  day  of  service, 
and  an  effective  date  of  November  22, 
2000  for  the  Short-Term  Firm 
Agreements  with  AEMC,  AEM,  FPC, 
GEM.  MP,  NYSEG,  ROCH,  SEL.  UPP 
and  WEMT  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Xcel  Energy  Operating  Companies, 
Northern  States  Power  Company, 
Northern  States  Power  Company 
(Wisconsin) 

(Docket  No.  EROl-499-000] 

Take  notice  that  on  November  22, 
2000,  Northern  States  Power  Company 
and  Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  AUiant  Energy 
Corporate  Services  Inc.  NSP  proposes 
the  Agreement  be  included  in  the  Xcel 
Energy  Operating  Companies  FERC  Joint 


Open  Access  Transmission  Tariff, 
Original  Volume  No.  2,  as  Service 
Agreement  176-NSP,  pursuant  to  Order 
No.  614. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective 
November  1,  2000,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-500-000] 

Take  notice  that  on  November  22, 
2000,  Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Wabash  Valley  Power  Association,  Inc. 
(WVPA). 

Comment  date:  December  13.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-501-000] 

Take  notice  that  on  November  22, 
2000,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  a  notice  concerning 
the  termination  of  the  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  Bumey  Forest  Power. 

The  ISO  requests  that  die  PGA  be 
terminated  effective  as  of  October  13, 
2000. 

The  ISO  states  that  copies  of  this 
filing  have  been  served  on  Bumey 
Forest  Power  and  the  California  Public 
Utilities  Commission. 

Comment  date:  December  13.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROl-502-000] 

Take  notice  that  on  November  22, 
2000,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  a  notice  concerning 
the  termination  of  the  Meter  Service 
Agreement  for  ISO  Metered  Entities 
(MSA-ME)  between  the  ISO  and  Bumey 
Forest  Power  (Bumey). 

The  ISO  requests  that  the  MSA-ME  be 
terminated  effective  as  of  October  13, 
2000. 

The  ISO  states  that  copies  of  this 
filing  have  been  served  on  Bumey  and 
the  California  Public  Utilities 
Commission. 
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Comment  date:  December  13.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Entergy  Services,  Inc. 

(Docket  No.  EROl-503-000] 

Take  notice  that  on  November  22, 
2000,  Entergy  Services,  Inc..  on  behalf  of 
Entergy  Arkansas.  Inc..  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  TPS  Dell  LLC,  f/k/a/ 
GenPower  Dell  LLC  (TPS  Dell),  and  a 
Generator  Imbalance  Agreement  with 
TPS  DeU. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER01-504-O00] 

Take  notice  that  on  November  22, 
2000,  Southwestern  Electric  Power 
Company  (SWEPCO)  filed  a  Restated 
and  Amended  Electric  System 
Interconnection  Agreement  (Agreement) 
between  SWEPCO  and  Louisiana 
Generating  LLC  (LaGen).  The  Agreement 
supersedes  in  its  entirety  the  1988 
Electric  System  Interconnection 
Agreement,  as  amended,  between 
SWEPCO  and  Cajun  Electric  Power 
Cooperative  (Cajxm).  In  March  2000, 
LaGen  acquired  Cajun. 

SWEPCO  seeks  an  effective  date  of 
June  15,  2000  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  LaGen  and  on  the  Louisiana  Public 
Service  Commission. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  NEV  California.  L.L.C. 

[Docket  No.  EROl-505-OOOl 

Take  notice  that  on  November  22, 
2000,  NEV  California,  L.L.C.  (NEV 
California)  tendered  for  filing  a  notice  of 
cancellation  in  operations  pursuant  to 
18  CFR  35.14  in  order  to  reflect  the 
cancellation  of  its  market-rate  tariff 
originally  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER97-4653- 
000. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  NEV  East,  L.L.C. 

(Docket  No.  EROl-506-000) 

Take  notice  that  on  November  22. 
2000,  NEV  East,  L.L.C.  (NEV  East) 
tendered  for  filing  a  notice  of 
cemcellation  in  operations  pursuant  to 
18  CFR  35.15  in  order  to  reflect  the 
cancellation  of  its  market-rate  tariff 


originally  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER97-4652- 
000. 

Comment  date:  December  13,  2000,  in 
accprdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  AES  New  Energy,  Inc. 

[Docket  No.  EROl-507-OOOl 

Take  notice  that  on  November  22, 
2000,  AES  New  Energy,  Inc.  (AES  New 
Energy)  tendered  for  filing  a  notice  of 
succession  in  operations  pursuant  to  18 
CFR  35.16,  in  order  to  reflect  its  name 
change  from  New  Energy  Ventiu-es,  Inc. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  NEV  Midwest,  L.L.C. 

[Docket  No.  ER01-508-000| 

Take  notice  that  on  November  22, 
2000,  NEV  Midwest,  L.L.C.  (NEV 
Midwest)  tendered  for  filing  a  notice  of 
cancellation  in  operations  pursuant  to 
18  CFR  35.15,  in  order  to  reflect  the 
cancellation  of  its  market-rate  tariff 
originally  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER97-4654- 
000. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Entergy  Services,  Inc. 

[Docket  No.  ER01-509-000] 

Take  notice  that  on  November  22, 
2000,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Mississippi,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Duke  Energy 
Southaven,  LLC  (Duke  Southaven),  and 
a  Generator  Imbalance  Agreement  with 
Duke  Southaven. 

Comment  date:  December  13,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Jersey  Central  Power  &  Light 
Company  Metropolitan  Edison 
Company  Pennsylvania  Electric 
Company 

[Docket  No.  EROl-510-OOOj 

Take  notice  that  on  November  24, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  El  Paso  Merchant 
Energy,  L.P.  (El  Paso  Power),  dated 
November  22,  2000.  This  Service 
Agreement  specifies  that  El  Paso  Power 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Market- 
Based  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Rate 
Schedule,  Second  Revised  Volume  No. 


5.  The  Sales  Tariff  allows  GPU  Energy 
and  El  Paso  Power  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  capacity  and/or  energy. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  22,  2000  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  15,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
knd  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers 

Secretary. 

[FR  Doc.  00-31121  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -12-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Line  No. 
2039  Pipeline  Relocation  Project  and 
Request  for  Comments  on 
Environmental  Issues 

December  1.  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Line  No.  2039  Relocation  Project 
involving  construction  and  operation  of 


facilities  by  El  Paso  Natiu-al  Gas 
Company  (El  Paso)  in  Maricopa  County, 
Arizona.'  These  facilities  would  consist 
of  about  6.88  miles  of  16-inch-diameter 
pipeline  and  one  meter  station.  This  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity. 

If  you  are  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  to  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  El  Paso  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
( www.ferc.fed.  us) . 

Summary  of  the  Proposed  Project 

El  Paso  wants  to  relocate  a  portion  of 
the  Line  No.  2039  Pipeline  located  on 
the  southwest  side  of  Phoenix,  Arizona, 
in  order  to  avoid  residential  and 
industrial  encroachment  on  the  existing 
pipeline  and  meet  DOT  class 
requirements  in  the  future.  In  addition. 
El  Paso  wants  to  increase  the  diameter 
of  the  pipe  to  satisfy  increased  gas 
demand  expected  from  the  expanded 
West  Phoenix  Power  Plant  at  the  north 
end  of  this  pipeline. 

El  Paso  seeks  authority  to  abandon 
6.88  miles  of  the  existing  16-inch- 
diameter  Line  No.  2039  Pipeline  and 
relocate  it  up  to  2700  feet  to  the  east  on 
new  right-of-way  (ROW).  The  Line  No. 
2039  Pipeline  would  be  abandoned  in 
place,  including  those  sections  under 
roads,  for  about  2.9  miles,  and  would  be 
abandoned  by  removal  for  about  4.0 
miles.  Four  tap  and  valve  assemblies 
with  appurtenant  facilities  located  on 
the  existing  Line  No.  2039  Pipeline 
would  be  abandoned  either  in  place  or 
by  removal.  The  existing  Southern 


Avenue  Meter  Station  would  be 
abandoned  by  removal  and  relocated 
onto  the  new  Line  No.  2039  Pipeline  in 
the  northwest  quadrant  of  Southern 
Avenue  and  43rd  Avenue  Pig  launching 
and  receiving  facilities  would  be 
installed  at  the  Laveen  Meter  Station  on 
Elliot  Road  and  at  the  West  Phoenix 
Meter  Station  north  of  Buckeye  Road. 
The  Salt  River  would  be  crossed  using 
the  open-trenching  method.  A  block 
valve  would  be  installed  on  each  side  of 
the  Salt  River.  A  3,800-foot-long  section 
of  the  new  Line  No.  2039  Pipeline  from 
milepost  7.18  to  7.90  was  installed  in 
June  2000  under  El  Paso's  blanket 
authority  and  would  be  tied  into  the 
proposed  Line  No.  2039  Pipeline. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.  figures  1  and  2. 

Land  Requirements  for  Construction 

Replacement  of  the  proposed  facilities 
would  require  the  use  of  105  acres  of 
Icmd,  primarily  agricultural,  with  some 
residential  land.  This  includes  73  acres 
of  previously  undisturbed  ROW  for  the 
new  pipeline,  road,  rail,  and  canal 
crossings,  the  new  Southern  Avenue 
Meter  Station  and  associated  staging 
area,  and  pigging  facilities.  Previously 
disturbed  ROW  in  the  amount  of  32 
acres  would  be  required  for  abandoning 
sections  of  pipeline  by  removal. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impact   that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  In  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 
•  Geology  and  soils 


'  El  Paso's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


^  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Ihiblic  safety 

•  Land  Use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Qui  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
El  Paso.  This  preliminary  list  of  issues 
may  be  changed  based  on  yoiu' 
comments  and  our  analysis. 

•  A  1750-foot-long,  open  trench 
crossing  of  the  Salt  River  would  use  a 
30-  to  75-foot-wide  trench  to  bury  the 
pipeline  25  feet  below  the  river  bed. 

•  Construction  would  be  within  50 
feet  of  four  residences  on  Elliot  Road 
and  43rd  Avenue. 

•  Construction  would  distiub  habitat 
potentially  suitable  for  the  federally 
listed  endangered  Yuma  clapper  rail 
located  in  the  Salt  River  floodplain. 

•  The  project  area  crosses  several 
sites  that  may  eligible  to  the  National 
Register  of  Historic  Places,  including 
historic  and  prehistoric  irrigation 
systems.  The  historic  Farmers  Canal 
system  would  be  crossed  in  the  vicinity 
of  Buckeye  Road.  El  Paso  proposes  to 
avoid  adversely  effecting  the  currently 
used  historic  Roosevelt  Canal  by  boring 
beneath  it. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
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comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA/ 
EIS  and  considered  by  the  Commission. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  [locations/routes]),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  conunents,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  (Gas  2). 

•  Reference  Docket  No.  CPOO-012- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  2,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed. us/efi/doorbell.htm  under 
the  Unk  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Conmiission 
dociunents  and  filings  by  the  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 


not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-0004  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  niunber.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  docvunents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

(TR  Doc.  00-31127  Filed  12-6-00;  8:45  am] 
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OEPARTMEtfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Use  Alternative 
Procedures  in  Preparing  a  License 
Application 

December  1,  2000. 

Take  notice  that  the  following  request 
to  use  alternative  procedures  to  prepare 
a  license  apphcation  has  been  filed  with 
the  Commission. 

a.  Type  of  Application:  Request  to  use 
alternative  procedures  to  prepare  a  new 
license  appUcation. 

b.  Pro/ectNo.:2100. 

c.  Date  filed:  November  22,  2000. 

d.  Applicant:  California  Department 
of  Water  Resources  (DWR). 

e.  Name  of  Project:  Oroville  Project 
(Feather  River  Project). 

f.  Location:  On  the  Feather  River,  in 
Butte  County,  California.  The  project 
occupies  federal  lands  within  the 
Plumas  and  Lassen  National  Forests. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Viju  Patel, 
Executive  Manager,  Power  Systems  at 
(916)  653-5913  or  Rick  Ramirez,  State 
Water  Project  Analysis  Office  at  (916) 
653-1095. 

i.  FERC  Contact:  James  Fargo  at  (202) 
219-2848;  e-mail 
james .  fargo@ferc.  fed .  us 


j.  Deadline  for  Comments:  January  8. 
2001. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:"// 
www.ferc.fed.us/efi/doorbell.htm. 

k.  The  Oroville  facilities  consist  of  the 
existing  Oroville  Dam  and  Reservoir,  the 
Edward  Hyatt  Powerplant,  Thermalito 
Powerplant,  Thermalito  Diversion  Dam 
Powerplant,  Thefrmalito  Forebay  and 
Afterbay,  and  associated  recreational 
and  fish  and  wildlife  faciUties.  The. 
project  has  a  total  installed  capacity  of 
762,000  kilowatts. 

1.  DWR  has  shown  that  it  has  made  an 
effort  to  contact  most  federal  and  state 
resources  agencies,  non-governmental 
organizations  (NGO),  and  others  affected 
by  the  project.  DWR  has  also  shown  that 
a  consensus  exists  that  the  use  of 
alternative  procedures  is  appropriate  in 
this  case.  DWR  has  submitted  a 
proposed  commimications  protocol  that 
is  supported  by  many  of  the 
stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  conunents  on  DWR's 
request  to  use  the  alternative 
procedures,  pursuant  to  Section  4.34(i) 
of  the  Commission's  regulations. 
Additional  notices  seeking  comments 
on  the  specific  project  proposal, 
interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  a  later  date.  DWR  will 
complete  and  file  a  preliminary 
Environmental  Assessment,  in  lieu  of 
Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  an  applicant  consults  with 
agencies,  Indian  tribes,  NGOs,  and  other 
parties  diuing  preparation  of  the  license 
application  and  before  filing  the 
application,  but  the  Commission  staff 
performs  the  environmental  review  after 
the  application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  process  into 
a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

DWR  has  met  with  federal  and  state 
resources  agencies,  NGOs,  elected 
officials  flood  control  and  downstream 
interests,  environmental  groups, 
business  and  economic  development 
organizations,  the  boating  industry,  and 
members  of  the  public  regarding  the 


Oroville  Project.  DWR  intends  to  file  6- 
month  progress  reports  during  the 
alternative  procedures  process  that 
leads  to  the  filing  of  a  license 
application  by  January  31,  2005. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31129  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

December  1,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
wrritten,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-tlie-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 


CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CPOO-14-000— 11/20/00— Tim  Drake 

2.  Project  No.  2042— 11/21/00— Timothy 

Welch 

3.  CPOO-6-000— 11/27/00— Jon  Schmidt 

4.  CPOO-6-000— 11/22/00— Jim  Martin 

5.  CPOO-6-000— 11/20/00— Jim  Martin 

6.  Project  No.  2114— 11/20/00— Lynn  R. 

Miles 

7.  CP98-150-O02— 11/7/00— Donald  J. 

Stauber 

8.  CPOO-452-000— 11/20/00— Ed  Martinez 

9.  CP98-150-000— 11/13  &  11/14/00— Juan 

Polit 

10.  Project  Nos.  5931  and  7282—11/29/00— 

Donald  B.  Koch 

11.  Project  No.  8657— 11/27/00— CDL 

Perkins 

12.  CPOO-141-000— 11/28/00— Ann  Garrett 

13.  CPOO-14-000— 11/6, 11/7, 11/8,  and  11/ 

9/00 — John  Wisniewski 

Prohibited 

1.  ELOO-95.  ELOO-98  and  ELOO-1 07— 11/25/ 
00— Mike  Rothkopf 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31135  Filed  12-6-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100163;  FRL-6757-5] 

Arctic  Slope  Regional  Corporation 
(ASRC)  Aerospace;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Arctic  Slope  Regional  Corporation 
(ASRC)  Aerospace  in  accordance  with 
40  CFR  2.307(h)(3)  and  2.308(i)(2). 
ASRC  Aerospace  has  been  awarded  a 
contract  to  perform  work  for  OPP,  and 
access  to  this  information  will  enable 


ASRC  Aerospace  to  fulfill  the 
obligations  of  the  contract. 
DATES:  ASRC  Aerospace  will  be  given 
access  to  this  information  on  or  before 
December  12,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson.  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  703-305-7248:  e- 
mail  address:  johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  appUes  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action,  ff  you  have  any  questions 
regarding  the  appUcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  dociunent,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://vkrww.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  dociunent 
under  the  "Federal  Register — 
Envirorunental  Dociunents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://wrww.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  contract  number  68-W0-0102, 
work  assignment  002,  the  contractor 
vrill  perform  the  following: 

The  EPA  Office  of  Pesticide  Programs 
(OPP)  maintains  the  OPP  Public  Docket 
in  the  Public  Response  Section  of  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  Information 
Resources  and  Services  Division  (IRSD). 
The  OPP  Docket  supports  the  Agency's 
rulemaking  activities  as  announced  in 
the  Federal  Register,  and  Agency 
announcements  concerning  Special 
Reviews  and  Reregistration. 

The  Docket  is  open  to  the  public  and 
Agency  staff  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  contractor  shall  identify 
himself/herself  as  a  contractor  to  aU 
visitors.  The  contractor  shall  be 
conversant  about  the  history  of  the 
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docket,  the  purpose  of  the  docket,  and 
regulatory  mechanisms  which  trigger 
docketing  requirements.  The  contractor 
shall  assist  Docket  visitors  in  using 
Docket  indices  and  locating  documents, 
and  in  using  Docket  resources  such  as 
the  PR  Notice  collection,  the  Compact 
Label  File,  the  copier  and  microfiche 
reader. 

The  contractor  will  manage  and 
maintain  the  OPP  Public  Regulatory 
Docket  in  PIRIB. 

The  contractor  must  have  access  to 
CBI  in  order  to  conduct  records 
management  activities  associated  with 
the  OPP's  Public  Regulatory  Docket. 

This  contract  involves  no 
subcontractors. 

OPP  has  determined  that  the  contract 
described  in  this  dociunent  involves 
work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  under 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

hi  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
ASRC  Aerospace,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  ASRC  Aerospace  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  ASRC  Aerospace' 
until  the  requirements  in  this  dociunent 
have  been  fully  satisfied.  Records  of 
information  provided  to  ASRC 
Aerospace  will  be  maintained  by  EPA 
Project  Officers  for  the  contract.  All 
information  supplied  to  ASRC 
Aerospace  by  EPA  for  use  in  connection 
with  the  contract  will  be  retiuned  to 
EPA  when  ASRC  Aerospace  has 
completed  its  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry.  Government  contracts, 
Government  property,  Security 
measures. 


Dated:  November  28,  2000. 
Joanne  Martin, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  00-31195  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6913-5] 

Notice  of  Hearing 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  hearing. 

SUMMARY:  This  Notice  announces  that 
Kanoria  Chemiccds  and  Industries,  Ltd., 
(Kanoria),  has  filed  objections  to  a 
Notice  of  Intent  to  Suspend  Registration 
of  Pesticide  Product(s)  Containing 
Lindane,  namely  Lindane  Technical 
Crystals  (EPA  Reg.  No.  66951-1)  and 
Lindane  Technical  Powder  (EPA  Reg. 
No.  66951-2),  and  has  requested  a 
hearing  thereon.  The  Notice  of  Intent  to 
Suspend  was  issued  for  Kanoria 's 
alleged  failure  to  comply  with  a  Lindane 
Data  Call-in  Notice  dated  March  31, 
1997,  issued  under  Section  3(c)(2)(B)  of 
the  Federal  Insecticide,  Rodenticide  and 
Fungicide  Act  (FIFRA).  This  Notice  also 
announces  that  a  hearing  will 
commence  in  Washington  D.C.  on 
January  9,  2001,  pursuant  to  Kanoria's 
request  for  hearing. 
DATES:  Motions  to  intervene  in  the 
hearing  announced  by  this  Notice  must 
be  received  by  the  Office  of  the  Hearing 
Clerk  at  the  address  provided  below  by 
December  15,  2000.  The  hearing  will 
commence  on  January  9,  2001,  and  will 
continue  if  necessary  on  January  10-12, 
2001. 

ADDRESSES:  Motions  to  intervene, 
identified  by  FIFRA  Data  Docket  No. 
216,  must  be  filed  with  Bessie  Hammiel, 
Headquarters  Hearing  Clerk,  Mail  Code 
1900,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20460;  and  copies 
served  by  mail  on:  (1)  Chief 
Administrative  Law  Judge  Susan  L. 
Biro,  Mail  Code  1900L,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20460;  (2)  Scott  B.  Garrison, 
Pesticides  and  Toxic  Substances  Law 
Office,  Office  of  General  Counsel,  Mail 
Code  2333A,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  N.W.,  Washington,  D.C.  20460; 
and  (3)  Peter  E.  Seley,  Gibson,  Dunn  & 
Crutcher.  LLP,  1050  Connecticut 


Avenue,  N.W.,  Washington  D.C.  20036- 
5306. 

The  hearing  will  be  held  in  the  Ariel 
Rios  Building,  Room  7208,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bessie  Hammiel,  Headquarters 
Hearing  Clerk,  Mail  Code  1900,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  N.W.,  Washington, 
D.C.  20460.  Office  location:  Office  of  the 
Hearing  Clerk,  Room  C400,  401  M  St. 
S.W.,  Washington  D.C.  20460. 
Telephone:  (202)  260-^865. 
SUPPLEMENTARY  INFORMATION: 

I.  Legal  Authority 

Under  Section  3(c)(2)(B)  of  FIFRA,  if 
EPA  determines  that  additional  data  are 
required  to  maintain  in  effect  an 
existing  registration  of  a  pesticide,  EPA 
notifies  all  existing  registrants  of  the 
pesticide  in  a  "FIFRA  Data  Call-in 
Notice,"  requiring  each  registrant  to 
provide  evidence  within  ninety  days 
that  it  is  taking  appropriate  steps  to 
secure  the  additional  data.  If  a  registrant 
fails  to  comply,  EPA  may  issue  a  notice 
of  intent  to  suspend  the  registration  of 
the  pesticide  for  which  additional  data 
was  required.  The  suspension  becomes 
final  and  effective  thirty  days  from 
receipt  by  the  registrant  of  the  notice  of 
intent  to  suspend,  unless  within  that 
time  period:  (1)  The  registrant 
demonstrates  that  it  has  fully  complied 
with  the  requirements  that  served  as  a 
basis  for  the  notice  to  suspend,  or  (2)  a 
request  for  hearing  is  made  by  a  person 
adversely  affected  by  the  notice.  FIFRA 
Section  3(c)(2)(B)(iv). 

n.  Hearing  Procedures 

Pursuant  to  Section  3(c)(2)(B)(iv)  of 
FIFRA,  if  a  hearing  is  requested,  the 
hearing  shall  be  conducted  in 
accordance  with  FIFRA  section  6(d). 
Regulations  implementing  the  hearing 
procediues  are  set  forth  in  40  C.F.R.  part 
164, subpart  B. 

A.  Issues  To  Be  Adjudicated 

Pursuant  to  Section  3(c)(2)(B)(iv)  of 
FIFRA,  two  issues  to  be  adjudicated  are: 
(1)  Whether  Kanoria  has  failed  to 
comply  with  the  terms  of  a  Data  Call-In 
Notice  dated  March  31.  1997,  as  to 
Lindane  Technical  Crystals  (EPA  Reg. 
No.  66951-1)  and  Lindane  Technical 
Powder  (EPA  Reg.  No.  66951-2);  and  (2) 
whether  EPA's  prohibition  on 
distribution,  sale,  use  offering  for  sale, 
holding  for  sale,  shipping,  delivering  for 
shipment,  receipt  and  (having  so 
received)  delivering  or  offering  to 
deliver  existing  stocks  of  Ljndane 
Technical  Crystals  and  Lindane 
Technical  Powder,  is  inconsistent  with 


the  terms  of  FIFRA.  The  Notice  of  hitent 
to  Suspend,  dated  October  10,  2000, 
provides  that  after  the  suspension 
becomes  final  and  effective,  the 
registrant,  including  all  supplemental 
registrants  of  Lindane  Technical 
Crystals  (EPA  Reg.  No.  66951-1)  and 
Lindane  Technical  Powder  (EPA  Reg. 
No.  66951-2),  are  subject  to  the 
prohibition. 

B.  Participation  in  the  Hearing 

Any  interested  person  may  file  a 
motion  for  leave  to  intervene  in  the 
hearing.  Such  motion  must  set  forth  the 
groimds  for  the  proposed  intervention, 
the  position  and  interest  of  the  movant 
in  the  proceeding  and  documents 
proposed  to  be  filed  relating  to  the 
Notice  of  Intent  to  Suspend  the 
Registration  of  Lindane  Technical 
Crystals  (EPA  Reg.  No.  66951-1)  and 
Lindcme  Technical  Powder  (EPA  Reg. 
No.  66951-2).  Such  motion  must  be 
filed  on  or  before  December  15,  2000,  or 
it  must  also  set  forth  a  statement  of  good 
cause  for  the  failiu-e  to  file  the  motion 
prior  to  that  date.  If  leave  to  intervene 
is  granted,  the  movant  becomes  a  party 
to  the  proceeding  with  the  full  status  of 
the  original  parties.  If  leave  is  denied, 
the  movant  may  request  that  the  ruling 
be  certified  to  the  Environmental 
Appeals  Board,  pursuant  to  §  164.200. 
40  CFR  §164.31. 

Persons  not  parties  to  the  proceeding 
may  file  amicus  briefs  upon  motion 
granted  by  the  Administrative  Law 
Judge.  Such  motion  shall  identify  the 
interest  of  the  applicant  and  shall  state 
the  reasons  why  the  proposed  amicus 
brief  is  desirable.  Id. 

C.  Scheduling 

Section  3(c)(2)(B)(iv)  of  FIFRA 
requires  that  a  hearing  shall  be  held  and 
a  determination  issued  within  seventy- 
five  (75)  days  after  receipt  of  a  request 
for  hearing.  The  petitioner's  request  for 
hearing  was  received  on  or  about 
November  13,  2000.  In  order  to  fulfill 
the  75-day  time  limit,  the  hearing  is 
scheduled  to  commence  on  January  9, 
2001.  Accordingly,  the  parties  are 
scheduled  to  submit  prehearing 
exchanges  on  December  15,  2000,  and 
rebuttals  thereto  on  December  22,  2000. 
Pre-trial  motions,  stipulations  and 
verified  statements  are  due  on  December 
29,  2000. 

The  75-day  period  may  be  extended  if 
all  parties  to  the  proceeding  stipulate  to 
such  an  extension.  The  date  for 
commencement  of  the  hearing,  and  the 
prehearing  schedule,  are  subject  to 
postponement,  continuation  or 
cancellation  upon  short  notice.  Such 
dates  should  be  confirmed  by  contacting 
Bessie  Hammiel  at  (202)  260^865. 


m.  Public  Docket 

The  public  docket  containing  the  case 
file  in  the  matter  referenced  above 
(FIFRA  Data  Docket  No.  216)  is  located 
at:  Office  of  the  Hearing  Clerk,  Room 
C400,  401  M  St.  S.W..  Washington  D.C. 
20460.  The  case  file  can  be  viewed  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

(Authority:  38  FR  19371,  40  CFR  164.8) 

Susan  L.  Biro, 

Chief  Administrative  Law  Judge. 

[FR  Doc.100-31193  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6912-9] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Envfronmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Envfronmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Voda  Petroleum 
Superfund  Site,  Clarksville  City,  Texas 
with  the  parties  referenced  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  Notice. 

The  settlement  requfres  the  SettUng 
Parties  to  pay  a  total  of  $589,200.00  in 
reimbursement  of  Past  Response  Costs, 
to  the  Hazardous  Substance  Superfund. 
The  settlement  includes  a  covenant  not 
to  sue  pursuant  to  Section  107  of 
CERCLA,  42  U.S.C.  9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  withdraw  or  withhold  its  consent 
to  the  proposed  settlement  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8,  2001. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 


relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Carl  Bolden  (6SF-AC), 
U.S.  Envfronmental  Protection  Agency 
Region  6.  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733  at  (214)  665-6713. 
Comments  should  reference  the  Voda 
Petroleiun  Superfund  Site,  Clarksville 
City,  Texas  and  EPA  Docket  Number  6- 
13-00.  Comments  should  be  addressed 
to  Carl  Bolden  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Boydston  (6RC-S),  U.S. 
Environmental  Protection  Agency  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733 
at  (214)  665-7376. 
SUPPLEMENTARY  INFORMATION: 
Ark-LA-Tex  Waste  Oil  Company 
Baxter's  Oil  Service  Inc. 
Clements  Oil  Corporation 
Lucent  Technologies  Inc. 
Mobil  Oil  Corporation  and  its 

subsidiaries 
SBC  Holding,  hic. 
Texas  Utilities  Mining  Company:  Texas 

Utilities  Generating  Company;  and 

TXU  Elecfric  Company 

Dated:  November  24,  2000. 
Julie  Jensen, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  00-31194  Filed  12-6-00;  8:45  am) 

BILUNG  CODE  6S60-5&-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

Novemt)er  28,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
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(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  8,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet  ' 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  \o.:  3060-0933. 

Title:  Community  Broadband 
Deployment  Database  Reporting  Form. 

Form  No.:  FCC  Form  460. 

Type  of  Review:  Extension  of  a 
cxirrently  approved  collection. 

Respondents:  Not-for-profit 
institutions,  federal  govenunent,  state, 
local  or  tribal  government. 

Number  of  Respondents:  150 
respondents. 

Estimated  Time  Per  Response:  .25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  37  hoius. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Piu-suant  to  section 
410(b)  of  the  Communications  Act  of 
1934,  as  amended,  on  October  8,  1999, 
the  Conunission  convened  a  Federal- 
State  Joint  Conference  on  Advanced 
Telecommunications  Services  to 
provide  a  forum  for  cooperative 
dialogue  and  information  exchange 
between  and  among  state  and  federal 
jurisdictions  regarding  the  deployment 
of  advanced  teleconununications 
services.  As  part  of  this  ongoing  effort, 
a  searchable  on-line  database  of 
community  broadband  demand 
aggregation  and  deployment  efforts  is 
being  established.  The  collection  of 
information  from  respondents  is  entirely 
voluntary.  The  information  will  be  used 
by  the  Commission  to  prepare  reports 
that  help  inform  consumers  and  policy 
.  makers  at  the  state  and  federal  levels  of 
the  status  of  deployment  of  broadband 
services.  The  Commission  will  use  this 


information  to  better  inform  our 
understanding  of  broadband 
deployment  in  conjunction  with  our 
Congressionally  required  Section  706 
reports.  Absent  this  information 
collection,  the  Commission  will  lack  an 
essential  tool  for  assisting  it  in 
determining  the  effectiveness  of  its 
policies  and  fulfilling  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934.  as 
amended. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-31172  Filed  12-6-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

November  30,  2000.  ' 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  conunents  should  be 
submitted  on  or  before  January  8,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-XXXX. 

Title:  Sections  80.385.  80.475,  and 
90.303.  Automated  Marine 
Telecommunications  Service  (AMTS). 

Form  No. :  N/A. 

Type  of  Review:  Existing  collection  in 
use  without  OMB  control  number. 

Respondents:  Individuals  or 
households  and  businesses  or  other  for- 
profit. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  10  hours. 

Total  Annua]  Cost:  N/A. 

Needs  and  Uses:  The  reporting 
requirements  are  necessary  to  require 
licensees  of  Automated  Maritime 
Telecommunications  System  (AMTS) 
stations  to  notify  TV  stations  and  two 
organizations  {the  American  Radio 
Relay  League  (ARRL),  and  Interactive 
Systems,  Inc.)  that  maintain  databases  of 
AMTS  locations  for  the  benefit  of 
amateiu-  radio  operators  of  the  location 
of  AMTS  fill-in  stations.  Amateur  radio 
operators  use  some  of  the  same 
frequencies  (219-220  MHz)  as  AMTS 
stations  on  a  secondary,  non- 
interference basis  for  digital  message 
forwarding  systems.  Reporting 
requirements  are  necessary  to  require 
amateurs  proposing  to  operate  within 
close  proximity  of  an  AMTS  station  to 
notify  the  AM'TS  licensee  as  well  as  the 
ARRL.  The  information  is  used  to 
update  databases  concerning  AMTS 
locations  for  the  benefit  of  amateur 
radio  operators.  If  the  collection  of  this 
information  was  not  conducted,  the 
database  would  become  inacciuate  and 
the  ability  to  avoid  interference 
problems  would  deteriorate. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

|FR  Doc.  00-31173  Filed  12-6-O0;  8:45  am] 

BILUNG  COOE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

lJe(  ember  1.  2000. 

SUMMARY:  The  Federal  Conunimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but'find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  S.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0491. 

Title:  Section  74.991  Wireless  cable 
application  procedures. 

Form  No.:  FCC  330/FCC  304. 

Type  of  Review:  Extension  of 
currendy  approved  collection. 


Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  100. 

Estimated  Hours  Per  Response:  4.5 
hours  (0.5  respondent/4  hours  attorney). 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  $116,240. 

Estimated  Total  Annual  Burden:  50 
hours. 

Needs  and  Uses:  Section  74.991 
requires  that  a  wireless  cable 
application  be  filed  on  FCC  Form  330 
(3060-0062),  Sections  I  and  V,  with  a 
complete  Form  494  appended.  The 
application  must  include  a  cover  letter 
clearly  indicating  that  the  application  is 
for  a  wireless  cable  entity  to  operate  on 
ITFS  channels.  The  applicant  must  also, 
within  30  days  of  filing  its  application 
give  local  public  notice  in  a  newspaper. 
The  specific  data  that  must  be  included 
in  the  newspaper  publication  is 
contained  in  Section  74.991(c).  The 
notice  must  be  published  twice  a  week 
for  two  consecutive  weeks.  The  data  is 
used  by  FCC  staff  to  insure  that 
proposals  to  operate  a  wireless  cable 
system  on  ITFS  channels  do  not  impair 
or  restrict  any  reasonably  foreseeable 
ITFS  use.  The  data  is  also  used  to  insure 
that  applicants  are  qualified  to  become 
a  Commission  licensee  and  that 
proposals  do  not  cause  interference. 

OMB  Approval  No.:  3060-0490. 

Title:  Section  74.902  Frequency 
assignments. 

Form  No.:  FCC  330/FCC  327. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5. 

Estimated  Hours  Per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  SO. 

Estimated  Total  Annual  Burden:  2.5 
hours. 

Needs  and  Uses:  Section  74.902 
dictates  that  when  a  point-to-point  ITFS 
station  on  the  E  and  F  MDS  channels  is 
involuntarily  displaced  by  an  MDS 
applicant,  that  the  MDS  applicant  files 
the  appropriate  application  for  suitable 
alternative  spectrum.  The  applications 
that  would  be  used  would  be  the  FCC 
327  (3060-0055)  and  the  Form  330 
(3060-0062).  The  burdens  for  these 
involuntarily  displaced  ITFS  stations 
are  included  in  the  estimates  for  the 
FCC  327  and  FCC  330.  Additionally, 
Section  74.902(i)  requires  that  a  copy  of 
this  application  be  served  on  the  ITFS 
licensee  to  be  moved.  The  data  will  be 
used  by  the  ITFS  licensee  to  oppose  the 
involuntary  migration  if  the  proposal 
would  not  provide  comparable  ITFS 
service  and  to  ensure  that  the  public 
interest  is  served. 


OMB  Control  No:  3060-0939. 

rjf/e.E911-Second  Memorandum 
and  Order. 

Form  No:  N.A. 

Type  of  Review:  Extension  of 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  governments. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  Occasional 
reporting  requirement. 

Total  Annual  Burden:  50  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  Commercial  Mobile 
Radio  Service  carriers  and  Public  Safety 
Answering  Points  who  can't  agree  on 
the  choice  of  enhanced  911 
transmission  means  and  related 
technologies  may  ask  the  Commission  to 
assist  in  reaching  an  accord.  The 
requested  information  will  be  used  by 
the  Commission  to  enable  it  to  fully 
participate  in  negotiations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  00-31227  Filed  12-6-00;  8:45  am] 

BILUNG  COOE  6n2-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coltection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

November  28,  2000. 

SUMMARY:  The  Federal  Conununications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  PubUc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currendy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  numl>er. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


76642 


Federal  Register /Vol.  65,  No.  236 /Thursday,  December  7,  2000 /Notices 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  shoidd  be 
submitted  on  or  before  January  8,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington.  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0684. 

Title:  Amendment  to  the 
Commission's  Rules  Regarding  a  Plan 
for  Sharing  Costs  of  Microwave 
Relocation,  WT  Docket  No.  95-157,  FCC 
No.  00-123 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households. 

Number  of  Respondents:  2,000. 

Estimate  Time  Per  Response:  54  mins. 
(avg.). 

Frequency  of  Response:  Biennial  and 
on  occasion  reporting  requirements; 
Third  party  disclosure. 

Total  Annual  Burden:  1,790  hours. 

Total  Annual  Costs:  $862,000. 

Needs  and  Uses:  On  April  5,  2000.  the 
FCC  adopted  an  Order  on 
Reconsideration  which  revised  its  rules 
to  effectuate  the  relocation  of  fixed 
microwave  incumbents  from  the  2  GHz 
band  to  clear  spectrum  for  the 
development  of  PCS.  In  doing  so,  the 
FCC  implemented  its  plan  for  PCS 
relocators  and  subsequent  PCS  licensees 
to  share  the  costs  of  relocating  existing 
2  GHz  microwave  facilities,  thus 
providing  for  a  fair  and  efficient 
relocation  process.  These  rules,  which 
govern  both  the  relocation  and  cost- 
sharing  plans,  foster  the  development  of 
competitive  broadband  PCS  service 
throughout  the  country,  while 
permitting  incumbent  providers  of 
microwave  service  to  relocate  to  higher 
spectrum  bands.  This  information 
collection  facilitates  dispute  resolution 
for  PCS  relocators  and  microwave 
licensees  independent  of  the 
Commission  and  assists  PCS  relocators 
and  microwave  licensees  when  they 
negotiate  relocation  agreements. 


Furthermore,  the  information  collection 
helps  two  industry  clearinghouses 
maintain  a  national  database,  determine 
reimbursement  obligations  of 
subsequent  PCS  entities  under  the 
Commission's  cost-sharing  rules,  and 
notify  subsequent  PCS  entities  of  their 
obligations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-31171  Filed  12-6-00;  8:45  am] 

BILUNG  COO£  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection<s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

December  1,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biu'den  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  8.  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,' you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conununications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0192. 

Title:  Section  87.103,  Posting  Station 
License. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Recordkeeping. 

Number  of  Respondents:  47,800. 

Estimate  Time  Per  Response:  15  mins. 

Frequency  of  Response: 
Recordkeeping. 

Total  Annual  Burden:  11.950  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  recordkeeping 
requirement  in  47  CFR  Section  87.103  is 
necessary  to  demonstrate  that  all 
transmitters  in  the  Aviation  Service  are 
properly  licensed  in  accordance  with 
the  requirements  of  Section  301  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  301,  No.  2020  of  the 
International  Radio  Regulations,  and 
Article  30  of  the  Convention  on 
International  Civil  Aviation.  This 
requirement  facilitates  the  quick 
resolution  of  any  harmful  interference 
problems  and  ensures  that  the  station  is 
operating  in  accordance  with  the 
appropriate  rules,  statutes,  and  treaties. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-31228  Filed  12-6-00;  8:45  am] 

BiLUNG  CODE  6712-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2452] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

November  29,  2000. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  piursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
this  dociunent  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  December  22, 
2000.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  have  expired. 
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Subject:  Amendment  of  73.202(b) 
Table  of  Allotments  FM  Broadcast 
Stations  (Windthorst,  Texas). 

Number  of  Petitions  Filed:  2. 
Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-31174  Filed  12-6-00;  8:45  am) 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Secretary's  Advisory  Committee  on 
Genetic  Testing 

AGENCY:  Office  of  the  Secretary,  DHHS. 
ACTION:  Request  for  pubUc  comment  on 
a  proposed  classification  methodology 
for  determining  level  of  review  for 
genetic  tests. 

SUMMARY:  The  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT) 
was  chartered  to  advise  the  Department 
of  Health  and  Human  Services  on  the 
medical,  scientific,  ethical,  legal,  and 
social  issues  raised  by  the  development 
and  use  of  genetic  tests.  SACGT  recently 
completed  its  first  report.  Enhancing  the 
Oversight  of  Genetic  Tests  (available  at 
h  ttp  ://www4 .  od.nih  .govlobal 
sacgt.html].  One  of  SACGT's  major 
recommendations  was  that  all  new 
genetic  tests  be  reviewed  by  the  Food 
and  Drug  Administration  (FDA)  before 
they  are  used  for  clinical  care  or  public 
health  purposes  through  "new  and 
innovative  oversight  mechanisms  that 
will  not  limit  the  development  of  new 
tests  or  inordinately  delay  their 
availability."  SACGT  also  recommended 
that  FDA  correlate  the  level  of  review 
applied  to  each  genetic  test  with  the 
level  of  scrutiny  warranted  by  the  test. 
To  assist  FDA  in  determining  which 
tests  warrant  greater  scrutiny,  SACGT  is 
developing  a  classification 
methodology.  A  SACGT  Working  Group 
on  Genetic  "Test  Classification, 
composed  of  SACGT  members  and  ad 
hoc  experts,  met  on  August  3,  2000,  to 
identify  criteria  for.assessing  the  risks 
and  benefits  of  genetic  tests  that  could 
serve  as  the  basis  for  a  classification 
scheme.  The  full  Committee  endorsed 
the  working  group's  approach  on 
August  4,  2000.  Due  to  further  analysis 
of  the  proposed  approach  and  concerns 
raised  by  professional  genetics  and 
laboratory  organizations  about  its 
practicality,  SACGT  revisited  the  initial 
proposal  at  its  November  2-3  meeting. 
SACGT  modified  the  methodology  and 
agreed  that  additional  input  from  public 
and  professional  organizations  should 
be  gathered.  It  is  now  seeking  public 


comments  on  the  rationale  and 
feasibility  of  the  proposed  test 
classification  methodology  and  several 
specific  questions. 
DATES:  The  public  is  encouraged  to 
submit  written  comments  on  the 
proposed  classification  methodology  by 
January  25,  2001  in  order  for  SACGT  to 
consider  the  comments  at  its  next 
meeting  in  February  2001.  The 
following  mailing  address  should  be 
used:  SACGT,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Building  1, 
Room  103,  Bethesda.  Maryland,  20892. 
SACGT's  facsimile  number  is  301-496- 
9839.  Comments  can  also  be  sent  via  e- 
mail  to  hagas@od.nih.gov.  All  public 
comments  received  will  be  available  for 
public  inspection  at  the  SACGT  office 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  request  for  public 
comment  can  be  directed  to  Dr.  Susanne 
Haga,  by  e-mail  {hagas@od.nih.gov\  or 
telephone  (301-496-9838).  The 
methodology  will  also  be  posted  on 
SACGT's  website  for  review  and 
comment. 

SUPPLEMENTARY  INFORMATION: 
Background 

Decades  of  genetics  research  have 
brought  about  many  important  medical 
and  public  health  advances.  The  pace  of 
discovery  in  this  area  has  enabled 
scientists  to  make  rapid  progress  in 
understanding  the  role  of  genetics  in 
many  common  yet  complex  diseases 
and  conditions,  such  as  heart  disease, 
cancer,  and  diabetes.  It  also  has 
increased  knowledge  that  may  lead  to 
the  development  of  new  tests  to  identify 
these  disease  conditions  in  individuals, 
sometimes  before  symptoms  occur. 
According  to  Gene'Tests,  a  genetic 
testing  laboratory  directory,  genetic 
testing  is  clinically  available  for  more 
than  400  diseases  or  conditions  in  more 
than  200  laboratories  in  the  United 
States,  and  investigators  are  exploring 
the  development  of  tests  for  an 
additional  338  diseases  or  conditions. 
However,  most  of  the  current  genetic 
testing  is  for  single  gene  disorders  such 
as  Himtington  disease  and  cystic 
fibrosis. 

Genetic  tests  can  be  performed  for  a 
number  of  purposes.  Moreover,  a  test 
can  be  used  in  more  than  one  way.  such 
as  when  a  test  used  for  diagnostic 
purposes  is  also  used  to  predict  risk  of 
disease.  SACGT  included  the  following 
types  of  testing  within  its  definition:  (1) 
an  analysis  performed  on  hiunan  DNA, 
RNA,  genes,  and/or  chromosomes  to 
detect  heritable  or  acquired  genotypes, 
mutations,  phenotypes,  or  karyotypes 


that  cause  or  are  likely  to  cause  a 
specific  disease  or  condition;  and  (2)  the 
analysis  of  human  proteins  and  certain 
metabolites,  which  are  predominantly 
used  to  detect  heritable  or  acquired 
genotypes,  mutations,  or  phenotypes. 
The  purposes  of  both  these  types  of 
genetic  tests  include  predicting  risks  of 
disease,  screening  of  newborns, 
directing  clinical  management, 
identifying  carriers,  and  establishing 
prenatal  or  clinical  diagnoses  or 
prognoses  in  individuals,  families,  or 
populations.  Not  included  in  this 
definition  are  tests  that  are  used 
primarily  for  other  purposes,  but  that 
may  contribute  to  diagnosing  a  genetic 
disease  (e.g.,  blood  smear,  certain  serum 
chemistries),  and  tests  conducted 
exclusively  for  forensic  identification 
purposes. 

In  the  past,  many  tests  were   ., 
developed  to  detect  or  confirm  rare 
genetic  diseases.  More  recently,  tests 
have  been  developed  to  detect 
mutations  that  may  be  involved  in  or 
contribute  to  more  common,  complex 
conditions  (such  as  breast,  ovarian,  and 
colon  cancer  and  cardiovascular 
disease),  the  effects  of  which  generally 
do  not  appear  until  later  in  life. 
Optimally,  these  tests  are  used  to 
predict  a  person's  predisposition  to 
disease  where  there  is  a  family  history 
of  the  disease,  and  in  general,  such  tests 
are  not  recommended  for  individuals 
without  such  a  history.  However,  in  the 
future,  the  use  of  predictive  tests  may 
expand  and  be  offered  to  individuals 
without  a  family  history  of  certain 
diseases  and  conditions,  e.g.,  common 
adult-onset  disorders. 

In  Enhancing  the  Oversight  of  Genetic 
Tests,  SACGT  recommended  that  all 
new  genetic  tests  be  reviewed  by  the 
Food  and  Drug  Administration  (FDA) 
before  they  are  used  for  clinical  care  or 
public  health  purposes.  The  Committee 
suggested  that  FDA's  review  be 
accomplished  through  "new  and 
iimovative  oversight  mechanisms  that 
will  not  limit  the  development  of  new 
tests  or  inordinately  delay  their 
availability."  Determining  the  level  of 
review  required  of  a  particular  genetic 
test  is  crucial  to  ensuring  that  a  test 
receives  the  appropriate  level  of  review 
based  on  the  characteristics  of  the  test 
and  its  target  disease  or  condition.  In 
order  to  determine  the  appropriate  level 
of  review  for  genetic  tests.  SACGT 
concluded  that  a  classification 
methodology  was  needed. 

To  assist  FDA  in  determining  the 
appropriate  level  of  review,  a  working 
group  on  genetic  test  classification  was 
convened  in  August,  composed  of 
SACGT  members  and  ad  hoc  experts. 
The  goal  of  the  working  group  was  to 
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develop  criteria  for  assessing  the  risks 
and  benefits  of  genetic  tests  that  would 
serve  as  the  basis  for  a  classification 
scheme.  In  classifying  genetic  tests  by 
the  level  of  review  warranted,  the 
working  group  explored  a  number  of 
factors  that  could  be  used,  including  test 
characteristics  (analytical  validity, 
cUnical  validity,  and  clinical  utility), 
availability  of  safe  and  effective 
treatments,  and  the  social  consequences 
of  a  diagnosis  or  identification  of  risk 
status.  They  also  considered  whether 
the  test  woxdd  be  for  a  common  or  an 
orphan  (rare)  disease  or  mutation; 
whether  the  test  will  be  used  for 
population-based  screening  or  testing  of 
individuals;  whether  the  test  is  used  to 
detect  germline  or  somatic  mutations; 
whether  the  test  is  primarily  used  for 
predictive  or  diagnostic  purposes;  the 
complexity  of  the  test;  the  level  of 
difficulty  in  interpreting  test  results; 
•whether  the  mutation  being  tested  for  is 
highly  or  weakly  penetrant  (the 
likelihood  of  developing  a  disease  or 
condition);  and  the  availabihty  of 
independent  methods  of  confirmation  to 
reduce  the  occurrence  of  false-positive 
test  results. 

Proposed  Test  Classification 
Methodology  for  Determining  Level  of 
Review  for  Genetic  Tests 

hi  SACGT's  August  draft  of  the 
classification  methodology,  the  working 
group  developed  two  levels  of  review 
and  four  criteria  to  be  used  in  the 
determination  of  review  level  for  genetic 
tests.  The  four  criteria  related  to  test 
volume;  whether  a  test  is  to  be  used  for 
population-based  screening;  the  purpose 
of  the  test  (predictive  or  diagnostic);  and 
for  predictive  tests,  the  availability  of  an 
intervention,  the  predictive  value  of  the 
testing  process,  or  significant  medical  or 
social  risks  associated  with  the  test. 
After  further  deliberation  and 
discussion  of  the  proposed  test 
classification  methodology,  SACGT 
modified  the  methodology  at  its 
November  meeting.  The  modified 
approach  maintains  the  two  levels  of 
review  initially  proposed  (Level  I  and 
Level  II)  but  revises  and  reduces  the 
niunber  of  criteria.  The  revised  criteria 
relate  to  analytical  validity,  population- 
based  screening,  and  frequency  of 
disease.  SACGT  is  seeking  public 
comment  on  this  revised  test 
classification  methodology. 

Classification  Structure  and  Levels  of 
Review 

SACGT  determined  that  two  levels  of 
review  would  provide  the  most 
straightforward  review  process  for  all 
new  genetic  tests.  In  SACGT's  proposed 
classification  methodology,  tests  for  rare 


diseases  or  conditions,  with  the 
exception  of  those  used  for  population 
screening,  would  receive  a  Level  I 
review  and  all  other  new  genetic  tests 
would  receive  a  Level  11  review.  While 
details  of  the  review  processes  have  yet 
to  be  fully  defined,  the  Committee  has 
outlined  its  expectations  for  each  review 
level. 

A  Level  I  review  would  be  a 
streamlined  review  process  that  would 
involve  assurances  of  pre-test/post-test 
information  according  to  a  standard 
template  and,  possibly,  data  collection 
fit)m  existing  resources.  SACGT 
ciurently  proposes  that  pre-test 
information  include  a  description  of  the 
purpose  of  the  test,  the  clinical 
condition  for  which  the  test  is 
performed,  the  definition  of  the  test 
(specific  laboratory  protocol),  and 
evidence  of  analytical  and  clinical 
validity.  Less  evidence  of  data  would  be 
permitted  in  Level  I.  The  Level  II  review 
process  woidd  include  a  detailed  review 
of  pre-test/post-test  information  and, 
possibly,  new  data  collection  initiatives. 

SACGT  suggests  that  both  review 
levels  consider  the  use  of  standards 
developed  in  consultation  with 
professional  organizations,  consumer 
representatives,  and  other  relevant 
groups;  post-market  adverse  event 
reporting;  and  assurances  for  informed 
consent  as  appropriate.  SACGT  also 
suggests  that,  as  appropriate,  peer- 
reviewed  literature  could  be  used  to 
substantiate  claims  of  analytical  and 
clinical  vahdity. 

Classification  Criteria 

The  three  criteria  SACGT  proposes  to 
use  in  determining  the  level  of  review 
of  a  genetic  test  are  analytical  validity, 
population  screening,  and  frequency  of 
disease.  The  first  criterion  is  an 
essential  feature  that  all  genetic  tests 
should  be  able  to  demonstrate.  The  two 
other  criteria  classify  genetic  tests 
according  to  the  number  of  people  who 
may  be  affected  by  the  disease  or 
condition. 

SACGT  believes  that  all  tests  should 
be  analytically  valid  and  that  no  test 
should  be  considered  for  further  review 
unless  shown  to  be  so.  Analytical 
validity  is  defined  as  the  ability  of  a  test 
to  measiu-e  or  detect  the  analyte  it  is 
intended  to  measure  or  detect.  An 
analyte  is  defined  as  the  substance 
measiu-ed  by  a  laboratory  test,  e.g., 
DNA — mutation,  allele,  or  chromosome, 
metabolites,  or  enzyme  activity. 
Anal5rtical  validity  includes  analytical 
sensitivity  (the  probability  that  a  test 
will  detect  an  analyte  when  it  is  present 
in  the  sample)  and  analytical  specificity 
(the  probability  that  a  test  will  be 


negative  when  an  analjrte  is  absent  from 
a  sample). 

Population  screening  is  the  second 
criterion  in  the  classification 
methodology.  Population  screening 
affects  large  numbers  of  people,  most  of 
whom  are  currently  healthy.  The  risks 
of  false-positive  and  false-negative  test 
results  need  to  be  carefully  evaluated. 
The  type  of  follow-up  for  individuals 
who  test  positive  must  be  clear  and 
proven.  In  this  schema,  the  definition  of 
a  population-based  test  is  a  test 
intended  for  use  on  a  cluster  of 
individuals  who  are  identified  as  a 
group  or  population  {>1000)  on  the 
basis  of  shared  ethnicity,  class, 
geographical  location,  gender,  age,  or 
other  characteristics  such  as  pregnancy, 
behavior  (e.g.,  smoking),  physical  traits 
[e.g.,  baldness  or  height),  or  occupation 
in  which  the  frequency  of  the  disease 
allele  or  predispositional  risk  to  be 
determined  is  higher  than  the  frequency 
or  risk  in  the  general  population.  Carrier 
screening  for  Tay-Sachs  disease  in  the 
Ashkenazi  Jewish  population  would  be 
considered  a  population-based  test. 
Another  example  would  be  a  test  used 
for  all  newborns. 

The  third  criterion  SACGT  proposes 
to  include  in  the  classification 
methodology  is  the  frequency  of  the 
disease.  This  criterion  would  divide 
tests  according  to  whether  they  test  for 
a  conunon  disease  or  rare  disease. 
SACGT  proposes  to  define  a  rare  disease 
or  condition  as  having  a  prevalence  of 
less  than  one  in  2,000  individuals  or  an 
incidence  less  than  one  in  10,000 
individuals. 

There  were  a  number  of  reasons  why 
SACGT  chose  to  divide  genetic  tests  on 
the  basis  of  whether  it  was  for  a  rare 
disease  versus  a  common  disease.  The 
Committee  believes  that  tests  for 
conunon  diseases  or  conditions  should 
receive  a  higher  level  of  review  for  two 
reasons.  First,  the  molecular  and 
metabolic  basis  of  common  diseases  is 
often  complex.  Recent  findings  have 
shown  that  the  genetic  etiology  of 
common  diseases  and  conditions  is  not 
as  straightforward  as  traditional 
Mendelian  disorders  and  likely  involve 
the  consideration  of  a  number  of  other 
factors  such  as  envfronment,  lifestyle, 
and  other  genetic  factors.  For  this 
reason,  a  higher  level  of  review  and 
larger  clinical  studies  may  be  necessary 
to  demonstrate  the  acciu^acy  and 
validity  of  tests  for  common  diseases  or 
conditions.  Second,  tests  for  common 
diseases  or  conditions  have  the 
potential  to  affect  a  greater  number  of 
people. 

The  Committee  wishes  to  make 
recommendations  that  will  facilitate  the 
continued  development  and  availability 


of  tests  for  rare  diseases  and  conditions. 
SACGT  would  not  want  to  see  the  cost 
of,  and  time  required  for,  review  to 
become  barriers  to  the  provision  of 
genetic  tests  for  rare  diseases, 
particularly  those  provided  in  the 
academic  setting,  given  the  limited 
financial  resources  and  income  of  these 
laboratories. 

Applying  the  Classification 
Methodology 

These  three  criteria  would  be 
considered  in  a  step-wise  manner 
leading  to  a  determination  of  the 
appropriate  level  of  review  warranted 
by  a  particular  genetic  test  (see  figure). 
When  determining  the  level  of  review 
for  a  particular  test,  SACGT  proposes 
that  a  test's  analytical  validity  be 
ascertained  first.  If  a  test  was  shown  to 
be  not  analytically  valid,  it  would  be 
automatically  rejected.  If  a  test  was 
shown  to  be  analytically  valid,  it  would 
move  on  to  the  next  criterion  of 
population  screening.  In  the 
Committee's  view,  tests  used  for 
population  screening  should  receive  a 
higher  level  of  review  because  of  the 
large  number  of  people  it  would  affect. 
If  a  test  is  to  be  used  for  population 
screening,  it  would  receive  a  Level  II 
review.  If  a  test  is  not  to  be  used  for 


population  screening,  the  thfrd  criterion 
would  be  applied.  If  the  test  is  used  to 
detect  a  rare  disease  or  condition,  it 
would  receive  a  Level  I  review.  Since  it 
may  take  many  years  to  gather  large 
numbers  of  affected  individuals  for 
study,  a  Level  I  review  would  permit 
smaller  data  sets.  Documentation  would 
need  to  be  provided  to  support  the 
claim  that  a  test  is  for  a  rare  disease  or 
condition.  References  may  include  peer- 
reviewed  Uterature  citations,  specialized 
medical  society  proceedings,  or 
governmental  statistical  publications. 
When  no  such  studies  or  literatvue 
citations  are  available,  the  applicant 
may  be  able  to  demonstrate  prevalence 
or  incidence  by  providing  credible 
conclusions  from  appropriate  research 
or  surveys.  A  rare  disease  test  may 
sometimes  warrant  a  Level  II  review.  All 
other  tests  would  receive  a  Level  II 
review. 

Questions  on  Which  Comment  Is  Being 
Solicited 

In  order  to  ensure  that  a 
comprehensive  and  appropriate 
classification  methodology  is 
developed,  SACGT  would  appreciate 
receiving  public  comment  on  the 
rationale  and  feasibility  of  the  proposed 
test  classification  methodology.  In 


addition,  SACGT  is  interested  in 
receiving  input  on  the  following  specific 
questions: 

1 .  Is  the  number  of  review  levels 
appropriate?  Should  there  be  more  than 
two  levels?  Should  all  genetic  tests 
receive  the  same  level  of  review? 

2.  Are  the  criteria  of  anah'tic  validity, 
population  screening,  and  frequency  of 
disease  appropriate  for  determining  the 
proper  review  level?  Should  other 
criteria,  such  as  the  intended  use  of  a 
genetic  test  (e.g.,  diagnostic,  predictive, 
carrier,  prenatal,  etc.)  or  clinical  utility, 
be  considered  in  the  classification  of 
tests?  If  so,  how  should  they  be 
incorporated  into  the  methodology? 

3.  Are  the  proposed  definitions  for 
population  and  rare  diseases 
appropriate? 

4.  SACGT  has  not  proposed  a  specific 
threshold  or  minimum  standard  for 
analytical  validity.  Should  a  threshold 
for  analyticcd  validity  be  defined?  If  so, 
what  should  the  standard  be? 

5.  What  characteristics  of  a  rare 
disease  test  would  raise  the  level  of 
review  from  Level  I  to  Level  D? 

Dated:  November  29,  2000. 
Sarah  Carr, 

Executive  Secretary,  SACGT. 

BUJJNG  CODE  4140-01-P 
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Level  11 


Level  11 


[FR  Doc.  00-31218  Filed  12-6-00;  8:45  am] 
BILLING  CODE  4140-01-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Meeting  of  the  National  Human 
Research  Protections  Advisory 
Committee 

agency:  Office  of  Public  Health  and 
Science,  Office  for  Human  Research 
Protections.  HHS. 

ACTION:  Notice  of  first  meeting. 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Human  Research  Protections 
Advisory  Committee. 
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The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  below. 
Individuals  planning  on  attending  the 
meeting  and  who  want  to  ask  questions 
must  submit  their  questions  in  writing 
in  advance  of  the  meeting  to  the  contact 
person  listed  below. 

DATES:  The  Committee  will  hold  its  next 
meeting  on  December  20-21,  2000.  The 
meeting  will  convene  from  8:30  a.m.  to 
its  recess  at  4:30  p.m.  on  December  20th 
and  resume  at  9  a.m.  to  3  p.m.  EST  on 
December  21st. 

ADDRESSES:  Bethesda  Marriott-Pooks 
Hill.  515  Pooks  Hill  Road,  Bethesda, 
Maryland  20814,  (301)  897-9400. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Garey  Rice,  Administrative  Officer, 


Office  for  Human  Research  Protections, 
6100  Executive  Boulevard,  Room  310B 
(MSC  7507).  Rockville,  Maryland 
20892-7507.  (301)  402-6003.  The 
electronic  mail  address  is: 
gr66s@nih.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Human  Research  Protections 
Advisory  Committee  was  established  on 
June  6,  2000  to  provide  expert  advice 
and  recommendations  to  the  Secretary 
of  HHS,  Assistant  Secretary  for  Health, 
the  Director,  Office  for  Human  Research 
Protections,  and  other  departmental 
officials  on  a  broad  range  of  issues  and 
topics  pertaining  to  or  associated  with 
the  protection  of  human  research 
subjects. 


Dated:  November  30,  2000. 
Greg  Koski. 

Director,  Office  for  Human  Research 

Protections. 

[FR  Doc.  00-31162  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Final  PHS  Policy  for  Instruction  in  the 
Responsible  Conduct  of  Research 

agency:  Office  of  the  Secretary,  HHS. 

action:  Announcement  of  Final  "PHS 
Policy  for  Instruction  in  the  Responsible 
Conduct  of  Research." 

SUMMARY:  The  Office  of  Research 
Integrity  (ORI)  in  collaboration  with  the 
Agency  Research  Integrity  Liaison 
Officers  for  each  of  the  Public  Health 
Service  (PHS)  Operating  Divisions, 
announced  on  July  21,  2000,  (65  FR 
45381)  the  availability  for  public 
comment  of  a  Draft  PHS  Policy  for 
Instruction  in  the  Responsible  Conduct 
of  Research  (RCR)  for  extramural 
institutions  receiving  PHS  funds  for 
research  or  research  training.  The 
comment  period  closed  on  September 
21,  2000. 

In  response  to  public  comment,  ORI 
and  the  PHS  agencies  have  made 
substantial  revisions  to  the  draft  policy 
and  hereby  emnounce  the  final  "PHS 
Policy  on  Instruction  in  the  Responsible 
Conduct  of  Research."  The  final  policy, 
a  simimary  of  comments  and  revisions 
to  the  policy  made  in  response  thereto, 
a  list  of  available  resources  for  RCR 
education  programs,  and  Frequently 
Asked  Questions  and  Answers  on  the 
policy  are  located  at  <http:// 
ori.hhs.gov>  or  may  be  obtained  from 
ORI  at  5515  Security  Lane,  Suite  700, 
Rockville,  Maryland  20852,  Phone:  301- 
443-5300.  Public  comments  on  the  draft 
policy  are  available  for  public 
inspection  on  ORI's  premises  from 
Monday-Friday  between  9  a.m.  and  5 
p.m.  Please  call  ORI  for  an  appointment 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bullman,  J.D.,  Senior  Program 
Analyst,  Division  of  Education  and 
Integrity,  Office  of  Research  Integrity, 
Rockwall  II,  Suite  700,  5515  Security 
Lane,  Rockville,  MD  20852,  301^43- 
5300. 

Chris  B.  Pascal. 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  00-31152  Filed  12-6-00;  8:45  am) 

BILUNG  CODE  41S0-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 504] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Guidance  for  Industry  on 
How  to  Use  E-Mail  to  Submit 
Information  to  the  Center  for 
Veterinary  Medicine 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  Information  to  the 
Center  for  Veterinary  Medicine"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  21,  2000 
(65  FR  57192),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0454.  The 
approval  expires  on  November  30.  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  November  28,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31150  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rinancing  Administration 

[HCFA-667] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 


In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quahty, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Alternate 
Quality  Assessment  Survey;  Form  No.: 
HCFA-667  (OMB#  0938-0650);  L^se; 
The  HCFA-667  is  used  in  heu  of  an 
onsite  survey  for  those  Clinical 
Laboratories  Improvement  Amendment 
(CLIA)  laboratories  with  good 
performance  as  determined  by  their  last 
onsite  survey.  This  form  is  designed  to 
determine  current  CLIA  compliance  as 
well  as  prepare  laboratories  for  future 
onsite  surveys;  Frequency:  Biennially; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
Federal  Government,  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  A, 000;  Total  Annual 
Responses:  2.000;  Total  Annual  Hours: 
10,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
niunber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@bcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Division  of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 
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Dated:  November  29,  2000. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  00-31180  Filed  12-6-00;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-R-0108] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Criteria  for 
Medicare  coverage  of  liver  transplants; 
Form  No.:  HCFA-R-108  (OMB#  0938- 
0580);  Use:  Medicare  participating 
hospitals  must  file  an  application  to  be 
approved  for  coverage  and  payment  of 
liver  transplants  performed  on  medicare 
beneficiaries.;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  12; 
Total  Annual  Responses:  12;  Total 
Annual  Hours:  2,110. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 


dociiment  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated;  November  29,  2000. 
John  P.  Burke  III, 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  00-31181  Filed  12-06-00;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

tHCFA-R-0170] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Criteria  for 
Medicare  Coverage  of  Lung  Transplants; 
Form  No.:  HCFA-R-170  (OMB#  0938- 
0670);  Use:  Medicare  participating 
hospitals  must  file  an  application  to  be 
approved  for  coverage  and  payment  of 


lung  transplants  performed  on  Medicare 
beneficiaries;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  6;  Total 
Annual  Responses:  6;  Total  Annual 
Hours:  900. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number. 
OMB  niunber.  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Julie 
Brovm,  Room  N2-14-26,  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

Dated:  November  29,  2000. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-31182  Filed  12-6-00;  8:45  am) 

BILLING  CODE  4120-^)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  60-Day; 
Proposed  Collection:  IHS  Scholarship 
Program  Application 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  to  provide  a  60- 
day  advance  opportunity  for  public 
comment  on  proposed  information 
collection  projects,  the  Indian  Health 
Service  (IHS)  is  publishing  for  comment 
a  summary  of  a  proposed  information 
collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

Proposed  Collection 

Title:  091 7-0006.  "IHS  Scholarship 
Program  Application."  This  collection 
was  formerly  titled.  "Application  for 
Participation  in  the  IHS  Scholarship 
Program".  Type  of  Information 
Collection  Request:  3-year  extension, 
with  change,  of  previously  approved 
information  collection.  0917-0006, 
"Application  for  Participation  in  the 
IHS  Scholarship  Program"  which 
expires  April  4,  2001.  Form  Number(s): 


IHS-856,  856-2.  through  856-8,  IHS- 
815.  IHS-816.  IHS-818,  D-02.  F-02.  F- 
04,  G-02,  G-04,  H-07,  H-08,  J-06, 1-07. 
K-03.  K-04.  and  L-03.  Reporting 
formats  are  contained  in  an  IHS 
Scholarship  Program  application 
booklet.  Need  and  Use  of  Information 
Collection:  The  IHS  Scholarship  Branch 
needs  this  information  for  program 
administration  and  uses  the  information 
to  solicit,  process  and  award  IHS  Pre- 
Graduate,  Preparatory  and/or  Health 


Professions  Scholarship  grantees  and 
monitor  the  academic  performance  of 
awardees,  to  place  awardees  at  payback 
sites,  and  for  awardees  to  request 
additional  program.  The  IHS 
Scholarship  Program  is  streamlining  the 
application  to  reduce  the  time  needed 
by  applicants  to  complete  and  provide 
the  information,  and  plans  on  using 
information  technology  to  make  the 
application  electronically  available  on 
the  Internet. 


Affected  Public:  Individuals,  not-for- 
profit  institutions  and  State,  local  or 
Tribal  Government. 

Type  of  Respondents:  Students 
pursuing  health  care  professions. 

The  table  below  provides:  Types  of 
data  collection  instruments.  Estimated 
number  of  respondents,  Number  of 
responses  per  respondent,  Annual 
number  of  responses.  Average  burden 
hour  per  response,  and  Total  annual 
burden  hour(s). 


Data  collection  instrument(s) 


Scholarship  Application  (IHS-856)  

Checklist  (856-2)  

Course  Verification  (856-3)  

Faculty/Employer  Application  (856-4) 

Justification  (856-5)  

Federal  Debt  (856-6)  

MPH  only  (856-7)  

Accept/Decline  (856-8) 

Stipend  Checks  (D-02)  

Enrollment  (F-02)  

Academic  Problem/Change  (F-04) 

Request  Assistance  (G-02)  , 

Summer  School  (G-04)  , 

Contract  (818)  

Placement  (H-07)  

Graduation  (H-08)  

Site  Preference  (J-04)  

Travel  Reimb  (J-05)  

Status  Report  (K-03)  

Preferred  Assignment  (K-04)  .; 

Deferment  (L-03)  


Total 


Numt)er  of 
respondents 


875 

875 

875 

1.750 

■  875 

875 

50 

875 

too 

1.400 
100 
217 
193 

1,400 
250 
250 
150 
150 
250 
200 
20 


11,730 


Responses 

per 
respondent 


Total  annual 
response 


875 
875 
875 

1,750 
875 
875 
50 
875 
100 

1,400 
100 
217 
193 

1,400 
250 
250 
150 
150 
250 
200 
20 


Burden  hour  per 
response* 


1 .50  (90  min) 
0.13  (8  min)  ., 
0.70  (42  min) 
0.83  (50  min) 
0.75  (45  min) 
0.13  (8  min)  .. 
0.83  (50  min) 
0.13  (8  min)  . 
0.13  (8  min)  . 
0.13  (8  min)  . 
0.13  (8  min)  ., 
0.13  (8  min)  . 
0.10  (6  min)  ., 
0.27  (16  min) 
0.18(11  min) 
0.17  (10  min) 
0.13  (8  min)  . 
0.10  (6  min)  . 
0.25  (15  min) 
0.75  (45  min) 
0.13  (8  min)  . 


Annual 
burden 
hours 


1,312 

114 

613 

1.453 

656 

114 

42 

114 

13 

182 

13 

28 

19 

378 

45 

43 

20 

15 

63 

150 

3 


5,390 


'For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Your  vkritten 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
agency  processes  the  information 
collected  in  a  useful  and  timely  fashion; 
(c)  the  accuracy  of  public  burden 
estimate  (the  estimated  amount  of  time 
needed  for  individual  respondents  to 
provide  the  requested  information;  (d) 
whether  the  methodology  and 
assumptions  used  to  determine  the 
estimate  are  logical;  (e)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (f) 
ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
SEND  COMMENTS  AND  REQUESTS  FOR 
FURTHER  information:  Send  yovu  written 
comments,  requests  for  more 


information  on  the  proposed  collection, 
or  requests  to  obtain  a  copy  of  the  data 
collection  instrument{s)  and 
instructions  to:  Mr.  Lance  Hodahkwen. 
Sr..  M.P.H.,  mS  Reports  Clearance 
Officer.  12300  Tvdnbrook  Parkway. 
Suite  450,  Rockville,  MD  20852-1601  or 
call  non-toll  free  (301)  443-5938.  send 
via  facsimile  to  (301)  443-2316.  or  send 
your  e-mail  requests,  comments,  and 
return  address  to: 
lhodahkw@hqe.ihs.gov. 

COMMENT  DUE  DATE:  Yolu-  comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  5.  2001. 

Dated:  November  29.  2000. 
Michael  H.  Trujillo. 

Assistant  Surgeon  General,  Director. 

[FR  Doc.  00-31153  Filed  12-6-00;  8:45  am) 

BILUNG  CODE  4160-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection:  Comment 
Request;  Revision  of  OMB  No.  0925- 
0001/exp.02/28>/01,  "Research  and 
Research  Training  Grant  Applications 
and  Related  Forms" 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  Extramural  Research,  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Research  and  Research  Training 
Grant  Applications  and  Related  Forms. 

Type  of  Information  Collection 
Request  Revision,  OMB  0925-0001. 
Expiration  Date  02/28/01.  Form 
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Numbers:  PHS  398,  2590.  2271,  3734 
and  HHS  568. 

Need  and  Use  of  Information 
Collection:  The  application  is  used  by 
applicants  to  request  Federal  assistance 
for  research  and  research-related 
training.  The  other  related  forms  are 
used  for  trainee  appointment,  final 
invention  reporting,  and  to  relinquish 
rights  to  a  research  grant. 

Frequency  of  response:  Applicants 
may  submit  applications  for  published 
receipt  dates.  If  awarded,  annual 
progress  is  reported  and  trainees  may  be 
appointed  or  reappointed. 

Affected  Public:  Individuals  or 
Households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  and  State,  Local  or  Tribal 
Government. 

Type  of  Respondents:  Adult  scientific 
professionals.  The  annual  reporting 
biarden  is  as  follows: 

Estimated  Number  of  Respondents: 
114,407; 

Estimated  Number  of  Responses  per 
Respondent:  1; 

Average  Burden  Hours  Per  Response: 
12.040;  and 

Estimated  Total  Annual  Burden 
Hours  Requested:  1,377,548.  The 
estimated  annualized  cost  to 
respondents  is  $48,214,180. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  The  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Ms.  Jan  Heffeman, 
Division  of  Grants  Policy,  Office  of 
Policy  for  Extramural  Research 
Administration,  NIH,  Rockledge  1 
Building,  Room  1196,  6705  Rockledge 
Drive,  Bethesda,  MD  20892-7974,  or 
call  non-toll-free  number  (301)  435- 


0940,  or  E-mail  your  request,  including 
your  address  to:  Heffemj@OD.NIH.GOV 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assiued  of  having 
their  full  effect  if  received  on  or  before 
Februarys,  2001. 

Dated:  November  29,  2000. 
Carol  Tippery, 

Acting  Director.  OPERA.  NIH.  GOV. 
[FR  Doc.  00-31213  Filed  12-6-00;  8:45  am] 

BH.UNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Call  for 
Nominations  for  the  National  Cancer 
Institute  Director's  Liaison  Group 

The  National  Cancer  Institute  (NCI), 
the  federal  government's  primary 
agency  for  cancer  research,  is  seeking 
nominations  for  five  new  members  of 
the  NCI  Director's  Consumer  Liaison 
Group  (DCLG)  who  will  be  appointed  in 
July  2001.  The  DCLG  helps  NCI  to 
identify  appropriate  advocates  to  serve 
on  its  program  and  policy  advisory 
committees,  and  it  serves  as  a  channel 
for  consumer  advocates  to  voice  their 
views  and  concerns.  The  DCLG  is  a 
federal  chartered  advisory  committee  of 
the  National  Cancer  Institute  (NCI).  It 
consists  of  15  consumer  advocates  who 
are  involved  in  cancer  advocacy  and 
who  reflect  the  diversity  among  those 
whose  lives  are  affected  by  cancer. 

NCI  brings  together  these  advocates 
from  many  communities  to  advise  and 
make  recommendations  to  the  Director, 
NCI  from  the  consumer  advocate 
perspective  on  a  wide  variety  of  issues, 
programs  and  research  priorities.  All 
DCLG  members  must  be  U.S.  citizens. 
Specifically  the  DCLG  members: 

•  Help  develop  and  establish 
processes,  mechanisms,  and  criteria  for 
identifying  appropriate  consumer 
advocates  to  serve  on  a  variety  of 
program  and  policy  advisory 
committees  responsible  for  advancing 
the  mission  of  the  NCI. 

•  Serve  as  a  primary  forum  for 
discussing  issues  and  concerns  and 
exchanging  viewpoints  that  are 
important  to  the  broad  development  of  . 
the  NCI  programmatic  and  research 
priorities. 

•  Establish  and  maintain  strong 
collaborations  between  the  NCI  and  the 
cancer  advocacy  community  to  reach 
common  goals. 


Eligibility  Requirements  for  Individual 
Members 

To  serve  on  the  DCLG,  a  member  must 
meet  the  following  minimmn  eligibility 
requirements: 

•  Be  involved  in  the  cancer 
experience  as  a  cancer  survivor,  a 
person  affected  by  the  suffering  and 
consequences  of  cancer,  or  a 
professional  or  volunteer  who  works 
with  sluvivors  or  those  affected. 

•  Represent  a  constituency  (formally 
or  informally)  with  whom  she  or  he 
communicates  regularly  on  cancer 
issues  and  be  able  to  serve  as  a  conduit 
for  information  both  to  and  from  his/her 
constituency. 

DCLG  members  must  be  committed  to 
participating  in  all  activities  of  the 
DCLG  which  includes  at  least  two 
meetings  a  year  in  Bethesda. 

Criteria  for  Evaluating  Individual 
Candidates 

Nominees  who  meet  the  minimum 
eligibility  requirements  will  be  further 
assessed  based  on  the  following  criteria: 

•  Cancer  Advocacy  experience 

•  Ability  to  communicate  effectively 

•  Ability  to  represent  broad  issues, 
think  "globally" 

•  AbiUty  to  contribute  to  an  effective 
group  process 

•  Leadership  ability 

Characteristics  of  the  DCLG 

In  addition  to  the  criteria  for 
individual  candidates,  the  following 
characteristics  of  the  DCLG  as  a  group 
are  intended  to  ensiu-e  that  it  reflects  the 
breadth  and  diversity  of  the  consumer 
advocacy  commimity: 

•  Multicultural  diversity 

•  A  broad  mix  of  cancer  sites 

•  Representation  of  the  medically 
underserved 

•  Men  and  women 

•  A  range  of  organizations  (local/ 
regional  and  national) 

•  Age  diversity 

•  Geographic  diversity  (rural/urban 

•  mix) 

Selection  Process 

A  call  for  nominations  is 
disseminated  annually  to  a  broad  range 
of  groups,  including  local,  regional  and 
national  organisations,  to  encourage 
nominations  of  candidates  reflecting  the 
diversity  sought  for  the  DCLG.  All 
nominees  are  screened  for  eligibility, 
then  evaluated  according  to  the  criteria. 
A  list  of  highly  qualified  candidates 
who  reflect  balance  and  diversity  of 
representation  is  forwarded  to  the 
Director,  NCI,  who  selects  the  DCLG 
members.  The  original  members  of  the 
DCLG  endorsed  this  process,  which  will 
be  used  to  select  future  members. 


NCI  encourages  nomination  of 
candidates  reflecting  the  diversity 
sought  on  the  DCLG.  Nominations  can 
be  made  by  organizations,  including 
local/regional  and  national  groups,  or 
individuals,  including  self-nominations. 
To  receive  a  nomination  package  for  the 
DCLG,  send  your  name,  advocacy/ 
voluntary  organization  affiliation  (if 
any),  address  and  phone  nimaber  to  the 
Office  of  Liaison  Activities,  NCI,  c/o 
Palladian  Partners,  1010  Wayne 
Avenue,  Suite  1200,  Silver  Spring,  MD 
20910,  FAX  (301)  650  8676. 
Nominations  must  be  postmarked  by 
February  15,  2001. 

Dated:  November  30,  2000. 
L,aVeme  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policv,  National  Institutes  of 
Health. 

[FR  Doc.  00-31197  Filed  12-6-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
hcensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496^7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Immunoglobulin-G  Constant  Region 
Fusion  Proteins  as  Molecidar  Weight 
Markers 

Stephen  V.  Angeloni,  Ph.D.  (NIDDK) 
DHHS  Reference  No.  E-292-00/0, 
Licensing  Contact:  Marlene  Shinn; 
301/496-7056  ext.  285;  e-mail: 


shinnm@od.nih.gov 

The  technology  portrayed  in  this 
invention  is  available  through  a 
Biological  Materials  License  as  a 
research  tool  and  for  use  in  diagnostic 
tests.  Current  methods  of  protein 
detection  and  size  determination  can  be 
made  more  efficient  by  the  utilization  of 
more  stable  protein  markers  that  cover 
a  wider  range  of  molecular  weights  for 
western  blotting  and  other  diagnostics 
applications.  As  embodied  in  this 
invention,  construction  of  recombinant 
proteins  containing  constant  regions  of 
Immunoglobulin-G  from  mouse,  rabbit 
and  other  species,  allow  the  production 
of  protein  standards  that  can  be  detected 
simultaneously  on  the  same  western 
blot  as  the  sample  proteins.  Such 
markers  will  increase  the  accuracy  in 
determining  sample  protein  size  and  in 
combination  writh  recombinant  or 
chemically  labeled  second  antibodies, 
will  allow  the  detection  of  an  increased 
number  of  sample  proteins 
simultaneously  on  the  same  blot. 

A  Forward  Mutational  Assay  for  Use 
With  PhiXl74  Transgenic  Mice 

Carrie  R.  Valentine  (FDA),  Heinrich  V. 
Mailing  (NIEHS),  BenUey  A.  Fane 
(Univ.  of  Arizona) 

DHHS  Reference  No.  E-254-00/0  filed 
11  July,  2000,  Licensing  Contact: 
Marlene  Shinn;  301/496-7056  ext. 
285;  email:  ms482m@nih.gov 

The  aforementioned  invention  is 
currently  available  through  a  Biological 
Materials  License  as  a  research  tool. 
This  assay  can  detect  19  different  base 
substitutions  at  1 3  different  sites  in  gene 
A  of  the  PhiXl  74  transgene  present  in 
the  transgenic  Mailing  mouse  and  is  an 
improvement  over  the  previous 
reversion  assay,  which  was  limited  to 
mutation  at  a  single  site.  The  ability  to 
detect  mutations  at  multiple  sites  will 
allow  the  detection  of  mutagenic  test 
compounds  with  affinity  for  different 
sequence  contexts,  while  retaining  the 
advantage  of  the  inexpensive  recovery 
of  this  transgene,  which  is  by 
electroporation. 

The  evaluation  of  new  drugs  for  their 
potential  for  inducing  mutations  is  a 
necessary  part  of  evaluating  the  safety  of 
pharmaceuticals  or  environmental 
chemicals.  One  advantage  of  this  assay 
is  that  it  may  be  automated  to  be 
performed  in  microplate  dishes.  In 
addition,  this  assay  has  the  potential  to 
be  utilized  in  a  microarray  system 
because  of  the  limited  number  of 
possible  mutations.  Therefore,  it  would 
be  more  rapid  and  less  expensive  than 
the  currently  used  transgenic  systems. 


Adult  Human  Dental  Pulp  Stem  Cells  in 
vitro  and  in  vivo 

Dr.  Songtao  Shi  et  al.  (NIDCR) 

DHHS  Reference  No.  E-2  3  3-00/0  filed 
21  July  2000,  Licensing  Contact: 
Marlene  Shirm;  301/496-7056  ext. 
285;  e-mail:  shinnm@od.nih.gov 

Many  individuals  with  ongoing  and 
severe  dental  problems  are  faced  with 
the  prospect  of  permanent  tooth  loss. 
Examples  include  dentinal  degradation 
due  to  caries  or  periodontal  disease; 
(accidental)  injmy  to  the  mouth;  and 
surgical  removal  of  teeth  due  to  tiunors 
associated  with  the  jaw.  Clearly,  a 
technology  that  offers  a  possible 
alternative  to  artificial  dentures  by 
designing  and  transplanting  a  set  of 
living  teeth  fashioned  from  the  patient's 
own  pulp  cells  would  greatly  improve 
the  individual's  quality  of  life. 

The  NIH  announces  a  new  technology 
wherein  dental  pulp  stem  cells  from  an 
individual's  own  postnatal  dental  pulp 
tissue  (one  or  two  wisdom  teeth)  can 
potentially  be  used  to  engineer  healthy 
living  teedi.  This  technology  is  based 
upon  the  discovery  of  a  subpopulation 
of  cells  within  normal  human  dental 
pulp  tissue  that  has  the  ability  to  grow 
and  proliferate  in  vitro.  These  (dental 
pulp)  stem  cells  can  be  induced  imder 
defined  cultvire  conditions  to  form 
calcified  nodules  in  vifro  and  have  been 
shown  to  differentiate  into  a  dentin/ 
pulp  like  structure  in  vivo. 

PTH2  and  PTHl  Receptor  Ligands 

Ted  B.  Usdin  and  Samuel  R.  Hoare 
(NIMH) 
DHHS  Reference  No.  E-123-99/1  filed 
15  Jime  2000,  Licensing  Contact: 
Norbert  Pontzer;  301/496-7735,  ext. 
284;  e-mail:  pontzem@od.nih.gov 

Parathyroid  hormone  receptors  found 
on  osteoblasts  in  bone  and  renal  tubule 
cells  in  kidney  elevate  blood  calcium 
levels  when  stimulated  by  parathyroid 
hormone  (PTH)  and  PTH-related  protein 
(PTHrP).  Excessive  secretion  of  PTH 
from  the  parathyroid  gland  results  in 
primary  hyperparathyroidism. 
Production  of  PTHrP  by  various  tumors 
results  in  humoral  hypercalcemia  of 
malignancy.  In  both  of  these  conditions, 
excessive  blood  calcium  levels  lead  to 
clinically  significant  morbidity.  A 
parathyroid  hormone  antagonist  could 
therefore  have  therapeutic  value. 

Until  now,  no  effective  antagonists  for 
the  classical  parathyroid  hormone 
receptor  (PTHl  receptor)  were  known. 
This  invention  describes  a  peptide 
which  binds  with  high  affinity 
(Kd  =  1.3  ±  0.1  nM,  dissociation  T1/2  =  14 
min.)  and  acts  as  purely  competitive 
antagonist  at  the  PTHl  receptor.  This 
novel  peptide  is  related  to 
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tuberoinfundibular  peptides  of  39 
residues  {TIP39),  also  described  in  this 
invention,  which  binds  to  a  related 
receptor.  Deletion  of  amino  acids  from 
the  N-terminus  of  TIP39  resulted  in  the 
high  affinity  PTHl  receptor  antagonist 
peptide  described  here.  This  peptide 
may  be  used  therapeutically  to  treat 
excessive  blood  calcium  caused  by  PTH 
or  PTHrP,  other  pathology  caused  by 
PTHrP,  to  demonstrate  the  utility  of 
parathyroid  honnone  receptor 
antagonism  in  the  treatment  of 
hypercalcemia  or  other  conditions,  or  to 
help  screen  for  other  antagonists  at  the 
parathyroid  hormone  receptor. 

Dated:  November  29,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
(FR  Doc.  00-31216  Filed  12-6-00;  8:45  am) 
BHJJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  NCCAM  AIDS  SEP- 
H08. 

Date:  December  12,  2000. 

Time:  12:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Democracy  II,  Ste.  106,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Cecelia  Maryland,  Grants 
Technical  Assistant,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health,  Building  31, 
Room  5B50.  Bethesda,  MD  20892,  (301)  480- 
2419. 


Dated:  November  30,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-31206  Filed  12-6-00;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
SCOR-Impact  of  Injury  on  the  Immature 
Pulmonary  Circulation. 

Date:  January  10,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Deborah  P.  Beebe,  PhD, 
Chief,  Rockledge  Center  II,  6701  Rockledge 
Drive,  Suite  7178,  Bethesda,  MD  20892-7924, 
301/435/0270. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  28,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  00-31199  Filed  12-6-00;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  522b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitirte  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 

Dafe.- January  7-9,  2001. 

Time:  7  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Anne  P  Clark,  PhD,  NIH, 
NHLBI,  DEA,  Review  Branch,  Rockledge  II, 
6701  Rockledge  Drive,  Room  7202,  Bethesda, 
MD  20892-7924,  301/435-0310. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  28,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-31200  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  ZDKl  GRB-7  J2. 

Date:  December  21,  2000. 

Time:  3:00  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIDDK/DEA/Review  Branch,  2  Democracy 
Boulevard,  6707  Democracy  Boulevard,  MSC 
5452,  Room  #659,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK.  Room  659, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892- 
6600,  (301)  594-7799. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  28,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-31205  Filed  12-6-00;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Close  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  6,  2000. 

Time:  11  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Natcher  Bldg,  Rm  5As.25u, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Richard  J.  Bartlett,  PhD, 
Scientific  Review  Administrator.  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Bldg./Bldg.  45,  Room 
5As37B,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  require  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institute  of  Health,  HHS) 

Dated:  December  1,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-31198  Filed  12-6-00;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  ZDKl  GRB-5()2). 

Dofe:  January  11-12,  2001. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Francisco  O.  Calvo.  PhD., 
Deputy  Chief,  Review  Branch,  DEA  NIDDK, 
Room  655,  6707  Democracy  Boulevard, 
National  Institutes  of  Health,  Bethesda,  MD 
20892-6600,  (301)  594-8897 


(Catalogue  of  Federal  E)omestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS). 

Dated:  November  28.  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31203  Filed  12-6-00;  8:45  am) 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pxirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Dote:  January  9.  2001. 

Time:  2:00  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6120  Executive  Blvd.,  Suite  400C, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Craig  A.  Jordan.  Phd. 
Chief.  Scientific  Review  Branch,  NIH/ 
NIDCD/DER.  Executive  Plaz^  South,  Room 
400C.  Bethesda,  MD  20892-7180,  301-496- 
8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  November  28.  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-31204  Filed  12-6-00;  8:45  am] 

BILLING  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  cunended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  11,  2000. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call) 

Contact  Person:  Henry  J.  Haigler,  Phd., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  InsUtute  of 
Mental  Health,  NTH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608. 
Bethesda,  MD  20892-9608,  301/443-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  November  30,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31208  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  01-12,  Review  of  R03 
Grants. 

Date:  December  7,  2000. 

Time:  10  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  William  J.  Gartland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Section,  National  Institute  of  Dental 
Research,  National  Institutes  of  Health,  PHS, 
DHHS.  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  01-23,  Review  of  ROls. 

Date:  December  12,  2000. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anna  Sandberg,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (301)  594-3089. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  01-11,  Review  of  Rl3 
Grants. 

Date:  December  14,  2000. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 


Place:  45  Center  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  4500  Center  Drive.  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  00-13,  Review  F32  &  R03 
Grants. 

Date:  December  18.  2000. 

Time:  10  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  William  ].  Gartland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Section,  National  Institute  of  Dental 
Research,  National  Institutes  of  Health,  PHS, 
DHHS,  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  00-22,  Review  of  ROls. 

Date:  January  24,  2001. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Anna  Sandberg,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892,  (301)  594-3089. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Heahh,  HHS) 

Dated:  November  29,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31209  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  Special  Emphasis  Panel. 

Date:  December  8,  2000. 

Time:  12  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.,  Suite  409, 
Rockville,  MD  20852.  (Telephone  Conference 
Call) 

Contact  Person:  Sean  O'Rourke,  Scientific 
Review  Administrator,  Elxtramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  National  Instituted  of 
Health,  Suite  409,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003,  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Programi  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  November  28,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-31212  Filed  12-6-O0;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6},  title  5  U.S.C, 
as  amended.  The  grant  applications  apd 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Milton  Com,  MD, 
Associate  Director.  Office  of  Extramural 
Programs,  National  Library  of  Medicine, 
National  Institutes  of  Health,  One  Rockledge 
Centre.  Suite  301,  6705  Rockledge  Drive, 
MSC  6075,  Bethesda,  MD  20892-6075,  301- 
496-^621. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  November  30,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31196  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Fact  CT- 
MR  Registration  For  Image  Guided 
Procedures. 

Date:  December  19,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 


Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 
Contact  Person:  Milton  Com,  MD, 
Associate  Director,  Office  of  Extramural 
Programs,  National  Library  of  Medicine, 
Rockledge  One,  Suite  301,  6705  Rockledge 
Drive,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS). 

Dated:  November  28.  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  00-31211  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
November  20,  2000,  4  pm  to  November 
20,  2000,  5  pm,  NTH,  Rockledge  2, 
Bethesda,  MD,  20892  which  was 
published  in  the  Federal  Register  on 
November  17,  2000,  65  FR  69568- 
69570. 

The  meeting  will  be  held  on 
December  4,  2000.  The  time  and 
location  remain  the  same.  The  meeting 
is  closed  to  the  public. 

Dated:  November  28.  2000. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31202  Filed  12-6-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review:  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
November  28,  2000, 1  pm  to  November 
28,  2000,  2:30  pm,  NTH,  Rockledge  2, 
Bethesda,  MD,  20892  which  was 
published  in  the  Federal  Register  on 
November  17,  2000,  65  FR  69568- 
69570. 

The  meeting  times  have  been  changed 
to  3:30  pm  to  4:30  pm.  The  date  and 
location  remain  the  same.  The  meeting 
is  closed  to  the  public. 
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Dated:  November.  28,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31201  Filed  12-6-00;  8:45  am] 
BILLING  CODE  4140-Ot-M 


DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  -meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  5,  2000. 

rime;  9:30  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Micheal  Micklin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3178. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258.  micklinm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  5,  2000. 

Time:  2:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  (oanne  T.  Fujii.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5218. 
Bethesda.  MD  20892.  (301)  435-1178. 
fujiij@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  December  6.  2000. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20037. 

Contact  Person:  Anne  Schaffner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5214. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1239.  schaffna@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  13,  2000. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Nunn,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5202. 
MSC  7850,  Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  14-15,  2000. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Iim,  2101 
Wisconsin  Ave,  NW.,  Washington.  DC  20007. 

Contact  Person:  Jeanne  N.  Ketley,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4130, 
MSC  7814,  (301)  435-1789. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  14,  2000. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jerry  L.  Klein,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4138, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1213. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  14,  2000. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Heath,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda.  MD  20892.  (301)  435- 
1225.  politisa@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  December  14.  2000. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4150, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1719. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Ekite:  December  14,  2000. 

Time:  2:00  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gertrude  K.  McFarland, 
DNSC,  FAAN,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4110,  MSC  7816,  Bethesda,  MD 
20892,  (301)435-1784. 
mcfarlag@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  December  14,  2000. 

Time:  2:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116.  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific, 
Review  Special  Emphasis  Panel. 

Date:  December  15,  2000. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel.  950  24th  Street, 
NW.,  Washington.  DC  20037. 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC  7890.  Bethesda,  MD  20892-7890.  (301) 
435-1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15,  2000. 

Time:  10:30  am  to  1:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Eugene  Vigil,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5144, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15,  2000. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Priscilla  D.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1787. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  28,  2000. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  00-31207  Filed  12-6-00:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  association  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  4,  2000. 

Time:  3:30  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  6,  2000. 

Time:  4:30  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3166. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
435-1017.  leving@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  13,  2000. 

Time;  11  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jeanne  N.  Ketley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4130, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1789. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Jay  Cinque,  MSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5186, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1225,  politisa@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen.  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 


Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  f!^- 

Date:  December  18.  2000. 

Time:  2:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  David  M.  Monsees,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3199, 
MSC  7770.  Bethesda,  MD  20892.  (301)  435- 
0684.  monseesd@drg.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  December  19,  2000^^ 

Time:  3:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Samuel  Rawlings,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5160, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1243. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  20,  2000. 

Time:  10  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4104, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1787. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  20,  2000. 

Time:  10:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136. 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1212. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  20,  2000. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  [Telephone  Conference  Call). 
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Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1719. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-396,  93.837-93.844,  93.846- 
93.878,  93.892,  93.893,  National  Institues  of 
Helath,  HHS) 

Dated:  November  29,  2000. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31210  Filed  12-6-00;  8:45  am] 

BILLING  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Methods  and  Compositions 
for  the  Detection  and  Treatment  of 
insulin  Dependent  Diabetes 

AGENCY:  National  Institutes  of  Health, 
Pubhc  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
4Q4.7(a)(i),  that  the  National  histitutes  of 
Health  (NIH),  Department  of  Health  and 
Hiunan  Services,  is  contemplating  the 
grant  of  an  exclusive  license  worldwide 
to  practice  the  invention  embodied  in: 
US  Patent  Application  Serial  Number 
08/548,159  filed  10/95  by  McClaren, 
Notkins,  Lan,  and  Li,  and  foreign 
counterparts,  and  US  Patent  Application 
Serial  Number  08/514,213  filed  8/95, 
and  foreign  covmterparts,  by  McClaren, 
Notkins,  and  Lan — both  entitled 
"Methods  and  Compositions  for  the 
Detection  and  Treatment  of  Insulin 
Dependent  Diabetes"  to  BioSeek  Inc.,  of 
New  York,  NY.  The  United  States  of 
America  is  an  assignee  of  the  patent 
rights  to  these  inventions. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
February  5,  2001  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  John  Rambosek,  Ph.D.  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Su9ite  325,  Rockville,  MD 
20852-3804;  Email:jr312d@nih,gov; 
Telephone:  (301)  496-7056,  ext.  270; 
Facsimile:  (301)  402-0220. 


SUPPLEMENTARY  INFORMATION:  hisulin- 
dependent  diabetes  mellitus  (IDDM) 
affects  close  to  one  million  people  in  the 
United  States.  It  is  autoimmune  disease 
in  which  the  immune  system  produces 
antibodies  that  attack  the  body's  own 
insulin-manufacturing  cells  in  the 
pancreas.  Patients  require  daily 
injections  of  insulin  to  regulate  blood 
sugar  levels.  The  invention  identifies 
two  proteins,  named  IA-2  and  IA-2P, 
that  are  important  markers  for  type  I 
(juvenile,  insulin-dependent)  diabetes. 
IA-2/IA-2p,  when  used  in  diagnostic 
tests,  recognized  autoantibodies  in  70 
percent  of  IDDM  patients.  Combining 
IA-2  and  IA-2P  with  other  known 
markers  increased  the  level  of 
identification  to  90  percent  of 
individuals  with  IDDM.  Moreover,  the 
presence  of  autoantiboides  to  IA-2  and 
LA-2P  in  otherwise  normal  individuals 
was  highly  predictive  in  identifying 
those  at  risk  of  ultimately  developing 
clinical  disease.  It  is  now  possible  to 
develop  a  rapid  and  effective  test  that 
can  screen  large  populations  for  IDDM. 
In  addition,  IA-2  and  IA-2P  are 
candidates  for  immune  tolerance  and 
prevention  of  disease  development.  The 
prospective  exclusive  license  will  be 
royalty  beeuing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
license  may  be  limited  to  use  of  the 
invention  for  diagnostic  and  therapeutic 
uses  in  the  detection  and  treatment  of 
diabetes.  The  prospective  exclusive 
license  may  be  granted  unless,  within 
60  days  from  the  date  of  this  published 
Notice,  NIH  receives  written  evidence 
and  argument  that  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  November  30,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  00-31215  Filed  12-6-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Compositions  and  Methods 
for  the  Stimulation  of  Proliferation  and 
Differentiation  of  Pancreatic  Cells  Ex 
Vivo 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  histitutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  inventions 
embodied  in  any  U.S.  patents  5,888,705 
(03/30/1999)  and  5,587,309  (12/24/ 
1996)  or  foreign  applications 
corresponding  to  PCT  Patent 
Application  PCT/US95/00521,  entitled 
"Compositions  and  Method  of 
Stimulating  the  Proliferation  and 
Differentiation  of  Human  Fetal  and 
Adult  Pancreatic  Cells  Ex  Vivo" 
published  as  WO  95/29989  (11/09/1995) 
to  PanCel  Corp.,  of  California.  The 
prospective  exclusive  license  may  be 
limited  to  the  development  of 
therapeutic  applications,  including 
compositions  and  methods  using  adult 
pancreatic  cells,  to  be  used  in  the 
treatment  of  diabetes. 
DATES:  On'y  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  February 
5,  2001,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries,  comment 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to  Susan  S.  Rucker,  J.D.,  Patent  and 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville.  Maryland  20852- 
3804;  telephone:  301/496-7056  ext  245; 
fax:  301/402-0220.  A  signed 
Confidentiality  Agreement  will  be 
required  to  receive  copies  of  the  patent 
applications, 

SUPPLEMENTARY  INFORMATION:  The 
patents  and  patent  applications  describe 
the  use  of  the  compound  Hepatocyte 
Growth  Factor/Scatter  Factor  (HGF/SF) 
for  the  stimulation  of  proliferation  and 
differentiation  of  pancreatic  cells.  Upon 
exposure  to  HGF/SF  the  pancreatic  cells 
proliferate  and  differentiate  and  are  able 
to  produce  insulin.  The  ability  to 
stimulate  pancreatic  cells  to  proliferate 
and  differentiate  into  cells  capable  of 
producing  insulin  may  provide  a  means 


for  improving  the  treatment  of  Type  I 
and  Type  II  diabetes. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  [i.e.,  a 
completed  "Application  for  License  to 
Public  Health  Service  Inventions")  in 
the  indicated  exclusive  field  of  use  filed 
in  response  to  this  notice  will  be  treated 
as  objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  will  not  be  made  available  for 
public  inspection  and,  to  the  extent 
permitted  by  law.  will  not  be  subject  to 
disclosure  under  the  Freedom  of 
Information  Act  35  U.S.C.  552. 

Dated:  November  29,  2000. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
IFR  Doc.  00-31217  Filed  12-6-00;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Warren  Grant  Magnuson  Clinical 
Center;  Proposed  Collection; 
Comment  Request;  Customer  and 
Other  Partners  Satisfaction  Surveys 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  the  opportiinity  for  public  comment 
on  the  proposed  data  collection  projects, 
the  Warren  Grant  Magnuson  Clinical 
Center  (CC),  the  National  Institutes  of 
Hetdth,  (NIH)  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

Proposed  Collection 

Title:  Generic  Clearance  for 
Satisfaction  Surveys  of  Customer  and 
Other  Partners. 

Type  of  Information  Collection 
Request:  Extension  (OMB  control 
number:  0925-0458). 

Need  and  Use  of  Information 
Collection:  The  information  collected  in 
these  surveys  will  be  used  by  CUnical 
Center  personnel:  (1)  To  evaluate  the 
satisfaction  of  various  Clinical  Center 
customers  and  other  partners  with 
Clinical  Center  services;  (2)  to  assist 
with  the  design  of  modifications  of 
these  services,  based  on  customer  input; 
(3)  to  develop  new  services,  based  on 
customer  need;  and  (4)  to  evaluate  the 
satisfaction  of  various  Clinical  Center 
customers  and  other  partners  with 
implemented  service  modifications. 
These  siu^^eys  will  almost  certainly  lead 


to  quality  improvement  activities  that 
will  enhance  and/or  streamline  the 
Clinical  Center's  operations.  The  major 
mechanisms  by  which  the  Clinical 
Center  will  request  customer  input  is 
through  surveys  and  focus  groups.  The 
surveys  will  be  tailored  specifically  to 
each  class  of  customer  and  to  that  class 
of  customer's  needs.  Surveys  will  either 
be  collected  as  written  documents,  as 
faxed  documents,  mailed  electronically 
or  collected  by  telephone  from 
customers.  Information  gathered  from 
these  surveys  of  Clinical  Center 
customers  and  other  partners  will  be 
presented  to,  and  used  directly  by. 
Clinical  Center  management  to  enhance 
the  services  and  operations  of  our 
organization. 

Frequency  of  Response:  The 
participants  will  respond  yearly. 

Affected  public:  Individuals  and 
households;  businesses  and  other  for 
profit,  small  businesses  and 
organizations. 

Types  of  respondents:  These  surveys 
are  designed  to  assess  the  satisfaction  of 
the  Clinical  Center's  major  internal  and 
external  customers  with  the  services 
provided.  These  customers  include,  but 
are  not  limited  to,  the  following  groups 
of  individuals:  CUnical  Center  patients, " 
family  members  of  Clinical  Center 
patients,  visitors  to  the  Clinical  Center, 
National  Institutes  of  Health 
investigators,  NIH  intramural 
collaborators,  private  physicians  or 
organizations  who  refer  patients  to  the 
CUnical  center,  volunteers,  vendors  and 
collaborating  commercial  enterprises, 
small  businesses,  regulators,  and  other 
organizations.  The  annual  reporting 
bxu-den  is  as  foUows: 


Table  1  .—Three  Year  Burden  Estimate 


Customer 


Clinical  Center  Patients  

Family  Memjaers  of  Patients  .. 
Visitors  to  the  Clinical  Center 


Former  physician  employees  and  trainees  

Guest  workers/Guest  researchers 

Extramural  collaborators 

Vendors  and  Collatx)rating  Commercial  Enterprises 

Professionals  and  Organizations  Referring  Patients 

Regulators  

Volunteers  


Total  (3  Years) 
Total  (1  Year) .. 


Type  of  survey 


Questionnaire  . 

Telephone  

Questionnaire/ 

Post  Card 

Questionnaire/ 

Post  Card 

Electronic  

Electronic  

Electronic  

Questionnaire/ 

Fax  Back 

Fax  Back 

Fax  Back  

Questkjnnaire  . 


Estimated 

number 

to  be 

surveyed 


Expected 
response 

rate 
(percent) 


11.100 

8500 

3500 

650 

950 

600 

9500 

9000 

85 

850 


66 

38 

15 

35 
60 
30 
17 

30 
82 
58 


n=16,812 


n=5,604 


TirT>e  to 
complete 

survey 
(minutes) 


20 

10 

10 

10 
22 
15 
18 

28 

19 
28 


Estimated 
burden  hours 


2436.6 

533.3 

87.5 

38.2 
210 

45 
475 

1250 

22 

230 


5.327.6 


1 ,776.0 
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Estimated  costs  to  the  respondents 
consists  of  their  time;  time  is  estimated 
using  a  rate  of  $10.00  per  hour  for 
patients  and  the  public;  $30.00  for 
vendors,  regulators,  organizations  and 
$55.00  for  health  care  professionals.  The 
estimated  annual  costs  to  respondents 
for  each  year  for  which  the  generic 
clearance  is  requested  is  $24,531 
annually.  A  contract  has  heen  let  with 
a  vendor  to  provide  assistance  in  survey 
administration.  The  estimated  annual 
cost  of  this  contract  is  $25,000.  There  is 
no  capital  costs  to  report. 

Requests  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Clinical  Center  and 
the  agency,  including  whether  the 
information  shall  have  practical  utihty; 
(2)  The  acciu-acy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (3)  Ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project,  to  obtain  a  copy  of  the 
data  collection  plans  and  instruments, 
or  to  submit  comments,  contact:  Dr. 
David  K.  Henderson,  Deputy  Director 
for  Clinical  Care,  Warren  G.  Magnuson 
Clinical  Center,  National  Institutes  of 
Health,  Building  10,  Room  2C  146,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  or  call  non-toll  free:  (301)  496- 
3515,  or  e-mail  your  request  or 
comments,  including  your  address  to 
dhenderson@cc.  ni  h.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
February  5,  2001. 

Dated:  November  18,  2000. 
David  K.  Henderson, 

Deputy  Director  for  Clinical  Care,  CC. 

(FR  Doc.  00-31214  Filed  12-6-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4621-N-02] 

Community  Planning  and  Development 
Formula  Programs:  Assisting  Persons 
With  Disabilities — Recipients' 
Affirmatively  Furthering  Fair  Housing 
Responsibilities  and  Involvement  of 
Persons  With  Disabilities  in  Planning 
Actions 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  and  Office  of  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportimity,  HUD. 
actk)N:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  reemphasize  the  responsibility  of 
Commxmity  Planning  and  Development 
formula  grant  program  recipients  to:  (1) 
Affirmatively  further  fair  housing  which 
includes  analyzing  compliance  with  the 
multifamily  design  and  construction 
requirements  of  the  Fair  Housing  Act 
(the  Act);  and  (2)  include  individuals 
with  disabilities  in  the  citizen 
participation  process  for  the 
development  of  Consolidated  Plans  and 
Annual  Action  Plans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Greene,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410;  telephone  (202)  708-1145  (this  is 
not  a  toll-free  number),  or  Terry  Buss, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410; 
telephone  (202)  708-2504  (this  is  not  a 
toll-free  number).  Persons  with  hearing 
or  speech  impairments  may  access  these 
numbers  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

Every  three  to  five  years,  each  State 
and  local  government  that  is  a  recipient 
of  HUD  formula  grant  funds  through  the 
Community  Development  Block  Grant 
Program,  HOME  Investment 
Partnerships  Program,  Housing 
Opportunities  for  Persons  With  AIDS 
Program  or  the  Emergency  Shelter  Grant 
Program  must  submit  a  complete 
Consolidated  Plan  that  assesses  its 
priority  housing  and  homeless  needs, 
including  the  needs  of  persons  with 
disabilities,  and  establishes  a  strategic 
plan  for  addressing  these  needs.  (In  this 
notice,  the  term  "jiu'isdictions"  (or 
"jurisdiction")  refers  to  States  and  local 


governments  that  are  recipients  of  this 
funding.) 

Annually,  jurisdictions  must  submit 
the  Action  Plan  component  of  the 
Consolidated  Plan  which  describes  how 
these  funds  will  be  used.  When 
preparing  its  Consolidated  Plan  and  its 
Action  Plans,  the  jurisdiction  must 
include  the  participation  of  its  citizens 
in  accordance  with  its  citizen 
participation  plan.  The  citizen 
participation  plan  must  provide  for  and 
encourage  citizens  to  participate  in  the 
development  of  the  Consolidated  Plan, 
including  any  substantial  amendments 
to  the  Consolidated  Plan,  and 
preparation  of  the  Annual  Performance 
Report.  Jurisdictions  are  also  expected 
to  take  whatever  actions  are  appropriate 
to  encourage  the  participatio'n  of  all  its 
citizens,  including  minorities  and  non- 
English  speaking  persons,  as  well  as 
persons  with  disabilities. 

In  its  annual  submission  to  HUD,  each 
recipient  jurisdiction  must  submit  a 
certification  required  by  the  Conmiimity 
Development  Block  Grant  regulations 
(24  CFR  570.601(a)(2))  and  the 
Consohdated  Plan  regulations  (24  CFR 
91.225(a)(1),  91.325(a)(1)  [States]  and 
91.425(a)(1)  [Consortia])  that  it  will 
affirmatively  further  fair  housing.  The 
jurisdiction's  affirmatively  furthering 
certification  means  that  the  jurisdiction 
will  conduct  an  analysis  to  identify 
impediments  to  fair  housing  choice 
within  the  jurisdiction,  take  appropriate 
actions  to  overcome  the  effects  of  any 
impediments  identified  through  that 
analysis,  and  maintain  records  reflecting 
the  analysis  and  actions  taken.  If  the 
jurisdiction  is  not  undertaking  these 
actions,  the  Department  may  reject  the 
certification  and  disapprove  the 
Consolidated  Plan. 

The  analysis  of  impediments  (AI)  to 
fair  housing  choice  includes  an 
assessment  of  conditions,  both  public 
and  private,  affecting  fair  housing 
choice.  The  amendments  to  the  Act  in 
1 988  made  it  unlawful  to  discriminate 
against  persons  because  of  disability, 
including  the  failure  to  make 
multifamily  residential  structiires  built 
for  first  occupancy  after  March  13,  1991 
accessible  to  persons  with  disabilities. 
The  Act  requires  that  all  units  in  an 
elevator  building  with  four  or  more 
units  be  accessible  to  persons  with 
disabilities.  In  a  non-elevator  building 
with  four  or  more  units,  all  ground  floor 
units  must  be  accessible  to  such 
persons.  These  requirements  apply 
whether  the  building  is  privately  or 
publicly  constructed  and  owned. 
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Recommended  Actions  To  Meet  These 
Responsibilities 

HUD  encourages  jurisdictions  that  are 
recipients  of  funds  covered  by  the 
Consolidated  Plan  to  make  outreach 
efforts  to  ensure  that  persons  with 
disabilities  are  consulted  and  have  an 
equal  opportimity  to  participate  in 
developing  the  jurisdiction's  analysis  of 
needs  and  plans  for  the  use  of  Federal 
and  other  resources.  HUD  staff  in  the 
State  and  Area  Commvmity  Planning 
and  Development  and  Fair  Housing  and 
Equal  Opportunity  Offices  can  be 
consulted  in  helping  develop  outreach 
efforts  and  a  significant  amount  of 
information  is  foimd  on  HUD's 
homepage  on  the  Internet  at 
www.hud.gov. 

During  the  new  five-year 
Consolidated  Plan  cycle  that  begins  in 
Fiscal  Year  2001,  Consolidated  Plan 
jurisdictions  are  strongly  encouraged  to 
periodically  review  and  update  their 
AIs,  as  appropriate,  to  give  the  same 
attention  to  impediments  to  fair  housing 
choice  for  persons  with  disabilities  as  is 
provided  for  other  bases  of 
discrimination  such  as  race  that  have 
been  prohibited  by  the  Act  since  its 
inception  in  1968.  HUD  in  its  review  of 
Annual  Action  Plan  submissions  and 
during  on-site  reviews,  will  consider 
whether  jurisdictions  are  giving 
appropriate  attention  in  their  Action 
Plans  to  compliance  with  the 
accessibility  requirements  of  the  Act  by 
both  private  and  public  housing 
providers. 

Jurisdictions  are  also  encouraged  to 
take  other  actions  to  advance  fair 
housing  choice  for  persons  with 
disabilities  in  support  of  their 
certification  to  affirmatively  further  fair 
housing.  Recent  HUD  House 
Appropriations  report  language  would 
direct  HUD,  when  reviewing 
Consolidated  Plans,  to  take  into 
consideration  a  community's  adoption 
of  a  building  code  that  satisfies  the  Act's 
accessibility  requirements  along  with 
the  community's  other  efforts  to  remove 
impediments  to  fair  housing  (see  H. 
Rep.  106-674). 

With  respect  to  building  codes,  HUD 
encourages  elected  officials  and  those 
engaged  in  housing  and  community 
development  programs  to  determine 
whether  the  jurisdiction's  building  code 
is  inconsistent  in  any  respect  with  the 
Act's  accessibility  requirements.  HUD's 
recently  completed  review  of  the  fom^ 
model  building  codes  for  consistency 
with  the  Act  can  assist  with  this 
determination  because  most  local 
building  codes  are  derived  from  one  or 
more  national  model  codes.  HUD's  final 
report  reviewing  the  model  building 


codes  was  published  in  the  Federal 
Register  on  March  23,  2000  (65  FR 
15740). 

In  its  March  23,  2000  final  report, 
HUD  identified  those  areas  of  the  model 
building  codes  that  were  not  consistent 
with  the  accessibility  requirements  of 
the  Act,  and  included  recommended 
language  for  addressing  these  variations. 
Since  that  time,  HUD  has  been  working 
with  the  model  code  organizations  and 
other  interested  persons  in  developing 
proposed  code  language  to  address  the 
findings  in  the  Department's  final  report 
with  respect  to  the  International 
Building  Code  2000. 

HUD  also  encoiu-ages  jurisdictions  to 
find  ways  to  inform  builders  and 
architects  as  early  as  possible  in  the 
project  design  phase,  but  certainly  no 
later  than  the  issuance  of  a  building 
permit,  of  the  need  to  comply  with  the 
accessibility  requirements  of  the  Act. 

Dated:  December  1,  2000. 

Joseph  A.  D'Agosta, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity. 

[FR  Doc.  00-31120  Filed  12-6-00;  8:45  am] 

BILUNG  COOE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA,  PRT-036157 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female 
captive  born  Przewalski's  wild  horse 
(Equus  p.  przewalskii)  from  the  Calgar>' 
Zoo,  Calgary  Alta,  Canada  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation. 

Applicant:  Bell  Bud.  Houston,  TX,  PRT- 
036529 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
made  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Triple  S  Came  Farm,  Edmond, 
OK.  PRT-35441 

The  applicant  requests  a  permit  to 
export  biological  samples  of  the 
following  endangered  pheasant  species: 
imperial  [Lophura  imperialis),  Edward's 
[Lopbura  edwardsi),  Swinhoe's 
(Lophura  swinhoii),  white-eared 
(Crossoptilon  crossoptilon),  brown- 
eared  (Crossoptilon  mantchuricum), 
cheer  [Catreus  wallichi),  Elliot's 
[Syrmaticus  ellioti),  bar-tailed 
{Syrmaticus  humiae),  mikado 
[Syrmaticus  mikado);  to  Dr.  Ettore 
Randi,  National  Institute  of  Wildlife, 
Ozzano  Emilia,  Italy,  for  scientific 
research  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Applicant:  Marc  A.  Cheramie,  Golden 
Meadow,  LA.  PRT-036303 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
made  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Jeffrey  R.  Powell,  Yale  University, 
Dept.  of  Ecology  and  Evolutionary  Biology. 
New  Haven  CT!  PRT-036010 

The  applicant  requests  a  permit  to  re- 
export 171  blood  samples  collected  from 
Galapagos  tortoises  (Geochelone  nigra) 
to  Michel  C.  Milinkovitch,  Unit  of 
Evolutionary  Genetics,  Dept.  of 
Molecular  Biology,  Free  .University  of 
Belgium,  Gosselies,  Belgium,  for  the 
purpose  of  scientific  research.  The 
samples  were  originally  collected  by  the 
applicant  from  wild  tortoises  in  the 
Galapagos  Islands,  Ecuador,  and 
imported  to  the  United  States  under 
permit  no.  US784934. 

Applicant:  Wildlife  Conservation  Society, 
Bronx.  NY,  PRT-81 1776 

The  applicant  requests  re-issuance  of 
a  permit  to  import  feathers  dropped 
from  wild  and  captive-bom  birds,  which 
are  obtained  through  various 
international  institutions  and  through 
collecting  conducted  during  field 
studies,  for  the  purpose  of  the  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 

Written  data  or  conunents  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Ser\'ice,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700.  ArUngton, 
Virginia  22203  and  must  be  received  by 
the  Director  vdthin  30  days  of  the  date 
of  this  publication. 
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Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Bryce  W.  Smith,  Bay  City,  OR, 
PRT-036348 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

Applicant:  ].  Herbert  Fisher,  Jr.,  Lancaster, 
PA,  PRT-032816 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport-hunted  from  the,  M'Clintock 
Chaimel  polar  bear  population,  Canada, 
for  personal  use.  On  September  19,  2000 
(65  FR  56588),  the  permit  request  was 
mistakenly  published  as  a  sport-himted 
bear  from  the  Lancaster  Sound 
population. 

Applicant:  Nathan  P.  Newbem,  Ft.  Worth, 
TX,  PRT-035772 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Canada,  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  this  application  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
OMB  through  February  28,  2001.  OMB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  apiplications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 


date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  1 ,  2000. 
Charlie  R.  Chandler, 

Chief,  Branch  of  Permits,  Division  of 

Management  Authority. 

[PR  Doc.  00-31222  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4310-5S-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  September  21,  2000,  a  notice  was 
published  in  the  Federal  Register,  Vol. 

64,  No.  184,  Page  57205,  tiiat  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Larry  Martin  for 
a  permit  (PRT-032405)  to  import  one 
polar  bear  (Ursus  maritimus)  trophy 
taken  from  the  M'Clintock  Channel 
population,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
November  14,  2000,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  4,  2000,  a  notice  was 
published  in  the  Federal  Register,  Vol. 

65,  No.  193,  Page  59197,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Chicago 
Zoological  Society,  Brookfield,  IL.  for  a 
permit  (PRT-032510)  to  import  one 
captive  bom  polar  bear  (Ursus 
maritimus)  from  the  Jardin  Zoo,  Quebec, 
Canada  for  the  purposes  of  public 
display  and  conservation  education. 

Notice  is  hereby  given  that  on 
November  24,  2000,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm.  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703) 358-2281. 


Dated:  December  1,  2000. 
Charlie  R.  Chandler, 

Chief,  Branch  of  Permits,  Division  of 

Management  Authority. 

(FR  Doc.  00-31223  Filed  12-6-00;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Great  Lakes  Panel  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Great  Lakes 
Panel.  The  meeting  topics  are  identified 
in  the  SUPPLEMENTARY  INFORMATION. 
DATES:  The  Great  Lakes  Panel  will  meet 
from  1  pm  to  5  pm  on  Tuesday, 
December  12,  2000,  and  8  am  to  12  noon 
on  Wednesday,  December  3,  2000. 
ADDRESSES:  The  Great  Lakes  Panel 
meeting  will  be  held  at  the  Holiday  Inn, 
North  Campus,  3600  Plymouth  Road, 
Ann  Arbor,  Michigein,  48105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathe  Glassner-Shwayder,  Project 
Manager,  Great  Lakes  Commission,  at 
734-665-9135  or  Sharon  Gross, 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force  at  703-358-2308  or 
by  e-mail  at:  sharon_gross@fws.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Great  Lakes  Panel.  The  Task  Force  was 
established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

The  Great  Lakes  Panel,  comprised  of 
representatives  from  Federal,  State,  and 
local  agencies  and  from  private 
environmental  and  commercial 
interests,  provides  the  following: 

(a)  Identify  priorities  for  the  Great 
Lakes  Region  with  respect  to  aquatic 
nuisance  species; 

(b)  Make  recommendations  to  the 
Task  Force  regarding  programs  to  carry 
out  zebra  mussel  programs; 

(c)  Assist  the  Task  Force  in 
coordinating  Federal  aquatic  nuisance 
species  program  activities  in  the  Great 
Lakes  region; 

(d)  Coordinate,  where  possible, 
aquatic  nuisance  species  program 
activities  in  the  Great  Lakes  region  that 
are  not  conducted  piusuant  to  the 
Nonindigenous  Aquatic  Nuisance 


Prevention  and  Control  Act  of  1990  (as 
amended,  1996); 

(e)  Provide  advice  to  public  and 
private  individuals  and  entities 
concerning  methods  of  controlling 
aquatic  nuisance  species;  and 

(f)  Submit  an  aimual  report  describing 
activities  within  the  Great  Lakes  region 
related  to  aquatic  nuisance  species 
prevention,  research,  and  control. 

The  focus  of  this  meeting  will  be  to: 
Review  panel  activities  for  the  past  year, 
hear  updates  of  ongoing  activities,  and 
review  the  Great  Lakes  Action  Plan. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  December  1,  2000. 
Cathleen  I.  Short, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries  S-  Habitat 
Conservbtion. 
[FR  Doc.  00-31119  Filed  12-6-00:  8:45  am) 

BltUNQ  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petitions  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Piu-suant  to  25  CFR  83.9(a)  notice  is 
hereby  given  that  the  following  groups 
have  each  filed  a  letter  of  intent  to 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  Each  letter  of 
intent  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  the  date 
indicated,  and  was  signed  by  members 
of  the  group's  governing  body. 

Ozark  Mountain  Cherokee  Tribe  of 
Arkansas  and  Missouri,  c/o  Mr.  Terry  D. 
Smith,  P.O.  Box  271,  Melbourne, 
Arkansas  72556.  October  19, 1999. 

Creek-Euchee  Band  of  Indians  of 
Florida,  c/o  Chris  Sewell,  P.O.  Box  157, 
Bristol.  Florida  32321.  November  23, 
1999. 

Ooragnak-Indian  Nation,  c/o  Mr. 
William  Blake,  8181  Deadstream  Road, 
Honor,  Michigan  44640.  December  1, 
1999. 


Saponi  Nation  of  Missouri,  c/o  Mr. 
John  Trullinger,  3445,  CR  4990,  Willow 
Springs,  Missoim  65793-9728. 
December  14,  1999. 

Maconce  Village  Band  of  Ojibwa,  c/o 
Mr.  Ernest  I.  Young,  6300  Church  Road, 
fra  Township,  Michigan  48023.  March 
7,  2000. 

Traditional  Choinumni  Tribe,  c/o  Ms. 
Angle  Osborne,  2787  North  Piedra  Road, 
Sanger,  California  93657.  March  29, 
2000. 

Federation  of  Old  Plimoth  Indian 
Tribes,  Inc.,  c/o  Rodney  Joseph,  558 
Wareham  Road,  Plymouth, 
Massachusetts  02360.  May  16,  2000. 

Honey  Lake  Maidu,  c/o  Ronnie 
Morales,  1101  Arnold  Street,  Susanville, 
California  96130.  Jime  1.  2000. 

United  Cherokee  Indian  Tribe  of 
Virginia,  c/o  Samuel  H.  Penn,  Sr.,  P.O. 
Box  1104,  Madison  Heights,  Virginia 
24572.  July  31,  2000. 

Cherokee  River  Indian  Community,  c/ 
o  Steven  Bison,  11271  County  Road  7, 
Moulton,  Alabama  35650.  August  3, 
2000. 

Wicocomico  Indian  Nation,  c/o  Al 
Byrd,  2054  Newmans  Neck  Road, 
Heathsville,  Virginia  22473.  August  28, 
2000. 

Cherokee's  of  Lawrence  County, 
Tennessee,  c/o  Joe  Harlan  White,  393 
Rabbit  Trail  Road,  Leoma,  Tennessee 
38468.  September  14,  2000. 

Wiquapaug  Eastern  Pequot  Tribe,  c/o 
Byron  O.  Brown,  P.O.  Box  1148,  Hope 
Valley,  Rhode  Island  02832.  September 
15, 2000. 

North  Valley  Yokut  Tribe,  c/o 
Katherine  Perez,  1234  Luna  Lane, 
Stockton,  California  95206.  September 
22, 2000. 

Tejon  Indian  Tribe,  c/o  Dick  Montes, 
2234  Fourth  Street,  Wasco,  California 
93280.  October  27,  2000. 

This  is  a  notice  of  receipt  of  these 
letters  of  intent  to  petition  and  does  not 
constitute  notice  that  the  petitions  are 
under  active  consideration.  Notice  of 
active  consideration  will  be  sent  by  mail 
to  the  petitioner  and  other  interested 
parties  at  the  appropriate  time. 

Under  section  83.9(a)  of  the  Federal 
regulations,  third  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  each 
group's  petition  and  may  request  to  be 
kept  informed  of  all  general  actions 
affecting  the  petition.  Thud  parties 
should  provide  copies  of  their 
submissions  to  the  petitioner.  Any 
information  submitted  will  be  made 
available  on  the  same  basis  as  other 
information  in  the  BIA's  files.  The 
petitioner  will  be  provided  an 
opportiuiity  to  respond  to  such 
submissions  prior  to  a  final 


determination  regarding  the  petitioner's 
status. 

The  petitions  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  BIA,  Branch  of 
Acknowledgment  and  Research,  MS: 
4660-MIB,  1849  C  Sti^t,  N.W., 
Washington,  D.C.  20240;  Telephone: 
(202) 208-3592. 

Dated:  November  21,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  00-31147  Filed  12-6-00;  8:45  am) 

BHJJNG  COOE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-932-1430-ET;  NMNM  25016-30] 

Public  Land  Order  No.  7470;  Partial 
Revocation  of  Executive  Order  Dated 
April  17, 1926;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  order  insofar  as  it  a^cts 
39.91  acres  of  land  withdrawn  for  the 
Bureau  of  Land  Management's  Public 
Water  Reserve  No.  107.  The  land  does 
not  meet  the  criteria  for  a  public  water 
reserve.  This  action  will  open  the  land 
to  surface  entry  and  nonmetalliferous 
mining.  The  Executive  order  did  not 
close  any  of  the  land  to  metalliferous 
mining  or  to  mineral  leasing. 
EFFECTIVE  DATE:  Januar\'  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa,  BLM  New  Mexico 
State  Office,  1474  Rodeo  Road,  Santa  Fe, 
New  Mexico  87505,  505-438-7597. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1 .  The  Executive  Order  dated  April 
17,  1926,  which  established  Public 
Water  Reserve  No.  107,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

New  Mexico  Principal  Nferidian 

T.  20  S.,  R.  28  E., 

Sec.  l.lot.l. 
The  area  described  contains  39.91  acres  in 
Eddy  County. 

2.  At  10  a.m.  on  January  8,  2001,  the 
land  described  in  paragraph  1  wall  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
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applicable  law.  Ail  valid  applications 
received  at  or  prior  to  10  a.m.  on 
January  8,  2001,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  January  8,  2001,  the 
land  described  in  paragraph  1  will  be 
opened  to  nonmetalliferous  mineral 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  for  nonmetalliferous  minerals 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1994),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The,  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  November  14,  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  00-31183  Filed  12-6-00;  8:45  am] 

BILLrNG  CODE  4310-FB-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-862  (Final)] 

Certain  Expandable  Polystyrene 
Resins  From  Korea 

agency:  United  States  hitemational 
Trade  Commission. 

ACTION:  Termination  of  investigation. 

SUMIMARY:  On  November  16,  2000,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  final  determination  of  sales  at 
less  than  fair  value  in  connection  with 
the  subject  investigation  (65  FR  69284). 
Accordingly,  piusuant  to  §  207.40(a)  of 
the  Commission's  rules  of  practice  and 
procedure  (19  CFR  207.40(a)),  the 
antidiunping  investigation  concerning 
certain  expandable  polystyrene  resins 
from  Korea  (Investigation  No.  731-TA- 
862  (Final))  is  terminated. 
EFFECTIVE  DATE:  November  16,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187).  Office  of 
Investigations,  U.S.  hitemational  Trade 
Commission,  500  E  Street  SW, 


Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

Authority:  This  investigation  is  being 
terminated  under  autliority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  201.10  of  the  Commission's 
rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  December  1,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-31178  Filed  12-06-00;  8:45  am] 

BtLUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division 

Agency  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Extension  of  currently 
approved  information  collection; 
Complaint  Form,  Coordination  and 
Review  Section,  Civil  Rights  Division, 
Department  of  Justice. 

The  Department  of  Justice,  Civil 
Rights  Division  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  September  11,  2000,  page 
54861-54862,  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  January  8,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20503.  Comments  may 


also  be  submitted  to  the  Department  of 
Justice  (DO J),  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention:  Department 
Deputy  Clearance  Office,  Suite  1220, 
1331  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  information  is  necessary  for 
the  proper  performance  of  the  fimctions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Tide  of  the  Form/Collection: 
Complaint  Form,  Coordination  and 
Review  Section,  Civil  Rights  Division, 
Department  of  Justice. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form  number. 
Coordination  and  Review  Section,  Civil 
Rights  Division,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Individuals  or  Households. 

The  information  collection  is  used  to 
find  jurisdiction  to  investigate  the 
alleged  discrimination,  to  seek  whether 
a  referral  is  necessary,  and  to  provide 
information  needed  to  initiate 
investigation  of  the  complaint. 
Respondents  are  individuals  alleging 
discrimination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1560  responses  per  year;  V2 
hour  per  response.  The  information  will 
be  submitted  by  the  respondent  only 
once.  Thus,  there  will  be  approximately 


1 560  total  yearly  responses  at  Vz  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
biurden  (in  hours)  associated  with  the 
collection:  780  annual  biu^den  hours. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  November  30,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  justice. 

(FR  Doc,  00-31177  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4410-13-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requested 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Extension  of  a  currently 
approved  collection;  Application  for 
registration  (DEA  Form  224); 
Application  for  Registration  Renewal 
(DEA  Form  224a);  and  Affidavit  for 
Chain  Renewal  (DEA  Form  224B). 

The  Department  of  Justice,  Drug 
Enforcement  Administration  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encoiu-aged  and  will  be  accepted  for 
"sixty  days"  until  February  5,  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
James  A.  Pacella,  202-307-7250, 
Registration  and  Program  Support 
Section,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration,  U.S. 
Department  of  Justice,  Washington,  DC 
20537. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1 .  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 


whether  the  information  will  have 
practicd  utility: 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

1.  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

2.  The  title  of  the  form/collection: 
Application  for  Registration  (DEA  Form 
224);  Application  for  Registration 
Renewal  (DEA  Form  224a);  and 
Affidavit  for  Chain  Renewal  (DEA  Form 
224B). 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  Number:  DEA  Form  224,  DEA 
Form  224a  and  DEA  Form  224B. 
Applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Individuals  or  households. 
Not-for-profit  institutions  and  State, 
Local  or  Tribal  Government.  Abstract: 
All  firms  and  individuals  who  distribute 
or  dispense  controlled  substances  must 
register  with  the  DEA  under  the 
Controlled  Substances  Act.  Registration 
is  needed  for  control  measures  over 
legal  handlers  of  controlled  substances 
and  is  used  to  monitor  their  activities. 

A  revision  made  to  the  subject  forms 
requires  the  respondent  to  submit  their 
Tax  Identification  Number  or  Social 
Security  Number  as  required  by  the 
Debt  Collection  Improvement  Act  of 
1996  (PL  104-134). 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  Regarding  DEA  Form  224 
and  DEA  Form  224a:  374,701 
respondents,  .20  hoiu-s  per  response.  A 
respondent  will  take  an  estimate  of  12 
minutes  per  year  to  complete  a  DEA 
Form  224  or  DEA  224a.  Regarding  DEA 
Form  224B:  12  respondents,  5  hours  per 
response.  A  respondent  willbdj^e  an 


estimate  of  5  hours  per  vear  to  complete 
a  DEA  Form  224B. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75,000  aimual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  are  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer,  U.S. 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20530. 

Dated:  November  30,  2000. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  00-31117  Filed  12-&-00;  8:45  am] 

BILUNG  CODE  4410-00-11 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requested 

action:  Notice  of  Information  Collection 
Under  Review;  Extension  of  a  currentiy 
approved  collection;  Application  for 
registration  (DEA  Form  225); 
Application  for  Registration  Renewal 
(DEA  Form  225a);  and  Affidavit  for 
Chain  Renewal  (DEA  Form  225B). 

The  Department  of  Justice,  Drug 
Enforcement  Administration  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  February  5,  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Mr.  James  A.  Pacella,  202-307-7250, 
Registration  and  Program  Support 
Section,  Office  of  Diversion  Control, 
Drug  Enforcement  Administration,  U.S. 
Department  of  Justice,  Washington,  DC 
20537. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 
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1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

1.  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

2.  The  title  of  the  form/collection: 
Application  for  Registration  (DEA  Form 
225);  Application  for  Registration 
Renewal  (DEA  Form  225a);  and 
Affidavit  for  Chain  Renewal  (DEA  Form 
225B). 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  Numbers:  DEA  Form  225.  DEA 
Form  225a  and  DEA  Form  225B. 
Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other-for- 
profit.  Other:  Individuals  or  households. 
Not-for-profit  institutions  and  State, 
Local  or  Tribal  Government.  Abstract: 
The  Controlled  Substances  Act  requires 
all  firms  and  individuals  who 
manufacture,  distribute,  import,  export, 
conduct  research  or  dispense  controlled 
substances  to  register  with  DEA. 
Registration  provides  a  closed  system  of 
distribution  to  control  the  flow  of 
controlled  substances  through  the 
distribution  chain.  A  revision  made  to 
the  subject  forms  requires  the 
respondent  to  submit  their  Tax 
Identification  Number  or  Social  Security 
Number  as  required  by  the  Debt 
Collection  Improvement  Act  of  1996  (PL 
104-134). 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 

,  respond/reply:  Regarding  DEA  Form  225 
and  225a:  9,800  respondents,  .5  hours 


per  response.  A  respondent  will  take  an 
estimate  of  30  minutes  to  complete  a 
DEA  Form  225  or  DEA  Form  225a. 
Regarding  DEA  Form  225B:  7 
respondents,  1  hour  per  response.  A 
respondent  vnll  take  an  estimate  of  1 
hoiu  each  year  to  complete  a  DEA  Form 
225B. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,907  annual  burden  hours. 

Public  comments  on  this  proposed 
information  collection  are  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  1220,  National  Place, 
1331  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  November  30.  2000. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  00-31118  Filed  12-6-00;  8:45  am] 

B«LUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Ofnc«  of  Justice  Programs 

Agency  Information  Coiiection 
Activities:  Proposed  Collection 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Revision  of  a  currently 
approved  collection;  Local  Law 
Enforcement  Block  Grants  Program 
Request  for  Drawdown. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  September  8,  2000,  page 
54562  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunent  until  January  8,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 


Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220,  National 
Place  Building,  1331  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/ collection: 
Local  Law  Enforcement  Block  Grants 
Program  Request  for  Drawdown. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State,  Local  or  Tribal 
Government. 

Other:  None 

The  Local  Law  Enforcement  Block 
Grants  Act  of  1996  authorizes  the 
Director  of  the  Bureau  of  Justice 
Assistance  to  make  funds  available  to 
local  units  of  government  in  order  to 
reduce  crime  and  improve  public  safety. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  3,500 


respondents  will  request  the  one-lump 
sum  drawdown  of  their  annual  LLEBG 
grant  funds  by  completing  the  no  more 
than  sixty  minutes  on-line  process. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hoiu  burden  to 
complete  the  application  is  3,500. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Dated:  November  30,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  00-31176  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docl(et  No.  H-052F] 

Occupational  Exposure  to  Cotton 
Dust:  Notice  of  the  Availability  of  a 
Lookback  Review  Pursuant  to  the 
Regulatory  Flexibility  Act  and 
Executive  Order  12866 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  has 
completed  a  lookback  review  of  its 
Cotton  Dust  Standard,  29  CFR 
1910.1043,  pursuant  to  Sec.  610  of  the 
Regulatory  Flexibility  Act  and  Sec.  5  of 
Executive  Order  12866.  That  review, 
"Regulatory  Review  of  OSHA's  Cotton 
Dust  Standard,  September  2000," 
indicates:  that  the  standard  has  reduced 
byssinosis  rates  from  12%  to  1%;  that 
the  standard  cost  one-quarter  to  one-half 
of  various  estimates  and  increased 
productivity;  that  the  standard  does  not 
impose  a  significant  impact  on  small 
business;  and  that  public  conunenters 
agree  that  the  standard  should  remain  in 
effect.  Based  on  this  review,  OSHA 
concludes  that  the  Cotton  Dust  Standard 
should  be  continued  without  change 
except  that  the  washed  cotton  partial 
exemption  to  the  standard  should  be 
expanded  based  on  new  studies  and 
recommendations  from  industry,  unions 
and  govenunent  experts.  See  the  Final 
Rules  section  of  today's  Federal 
Register. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Dizikes  Friedrich,  Directorate  of 
Policy  Rm.  N3641,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
telephone  (202)  693-1939.  Direct 
technical  inquiries  about  the  Cotton 
Dust  Standard  to  Gail  Brinkerhoff,  Rm. 
N3603,  telephone  (202)  693-2190,  or 
visit  the  OSHA  Homepage  at 
www.OSHA.dol.gov.  Direct  press 
inquiries  to  Bonnie  Friedman,  Director 
of  Information  and  Consumer  Affairs, 
Rm.  N-3647,  telephone  (202)  693-1999. 
ADDRESSES:  Copies  of  the  entire  report 
may  be  obtained  from  the  OSHA 
Publication  Office,  Rm.  N-3101.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  tel.  r202)  693-1888,  Fax  (202) 
693-2498.  The  full  report,  comments, 
and  referenced  documents  are  available 
for  review  at  the  OSHA  Docket  Office, 
Docket  No.  H-052F,  Rm.  2625,  200 
Constitution  Ave.,  NW.  Washington,  DC 
20210,  tel.  (202)  693-2119.  The  main 
text  of  the  report  will  become  available 
on  the  OSHA  web  page  at 
www.  OSHA .  dol.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  issued  its  final 
Cotton  Dust  Standard  June  23,  1978  (43 
FR  27351)  and  amended  it  December  12, 
1985  (50  FR  51120).  That  standard  is 
codified  at  29  CFR  1910.1043. 

OSHA  has  completed  a  "Lookback" 
review  of  the  Cotton  Dust  Standard 
titled,  "Regulatory  Review  of  OSHA's 
Cotton  Dust  Standard,  September  2000." 
This  Federal  Register  notice  announces 
the  availability  of  that  review  and 
briefly  summarizes  it. 

The  purpose  of  the  Cotton  Dust 
Standard  is  to  greatly  reduce  the 
significant  risk  of  byssinosis  (brown 
lung  disease),  a  disabling  lung  disease. 
Prior  to  the  standard  more  than  50,000 
cotton  textile  workers  suffered  from  the 
disease  at  any  one  time. 

The  Cotton  Dust  Standard  sets 
maximum  permissible  exposure  Umits 
(PELs)  for  cotton  dust  which  vary  by 
operation.  It  includes  requirements  for 
monitoring,  medical  surveillance,  work 
practices  and  other  requirements.  It 
includes  partial  exemptions  for  the 
processing  of  cotton  washed  according 
to  various  protocols  which  greatly 
reduce  the  cotton's  biological  reactivity. 
Certain  sections  of  the  industry,  such  as 
knitting,  are  particdly  or  completely 
exempt  from  the  standard  because  those 
sections  do  not  present  significant  risk 
of  byssinosis. 

In  1998,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  began  a 
review  of  its  Cotton  Dust  Standard 
under  Section  610  of  the  Regulatory 


Flexibility  Act  (5  U.S.C.  601,  610)  and 
Section  5  of  Executive  Order  (EO)  12866 
on  Regulatory  Planning  and  Review. 

The  purpose  of  a  review  under 
Section  610  of  the  Regulatory  Flexibility 
Act  (RFA): 

"(S)hall  be  to  determine  whether  such  rule 
should  be  continued  without  change,  or 
should  be  rescinded,  or  amended  consistent 
with  the  stated  objectives  of  applicable 
statutes  to  minimize  any  significant  impact  of 
the  rules  on  a  substantial  number  of  small 
entities." 

"The  Agency  shall  consider  the  following 
factors: 

(1)  The  continued  need  for  the  rule; 

(2)  The  nature  of  complaints  or  comments 
received  concerning  the  rule  from  the  public; 

(3)  The  complexity  of  the  rule; 

(4)  The  extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other  Federal 
rules,  and,  to  the  extent  feasible,  with  State 
and  local  governmental  rules;  and 

(5)  The  length  of  time  since  the  rule  has 
been  evaluated  or  the  degree  to  which 
technology,  economic  conditions,  or  other 
factors  have  changed  in  the  area  affected  by 
the  rule." 

The  review  requirements  of  Section  5 
of  EO  12866  require  agencies: 

To  reduce  the  regulatory  burden  on  the 
American  people,  their  families,  their 
communities,  their  State,  local,  and  tribal 
governments,  and  their  industries:  to 
determine  whether  regulations  promulgated 
by  the  [Agency]  have  become  unjustified  or 
unnecessary  as  a  result  of  changed 
circumstances;  to  confirm  that  regulations  are 
both  compatible  with  each  other  and  not 
duplicative  or  inappropriately  burdensome 
in  the  aggregate;  to  ensure  that  all  regulations 
are  consistent  with  the  President  s  priorities 
and  the  principles  set  forth  in  this  Executive 
Order,  within  applicable  law;  and  to 
otherwise  improve  the  effectiveness  of 
existing  regulations. 

To  carry  out  these  reviews,  on  June 
23,  1998,  OSHA  asked  the  public  for 
comments  on  all  issues  raised  by  these 
provisions  (63  FR  34140).  Among  other 
things,  OSHA  requested  comments  on: 
the  benefits  and  utility  of  the  rule  in  its 
current  form;  the  continued  need  for  the 
rule;  the  complexity  of  the  rule;  and 
whether,  and  to  what  extent,  the  rule 
overlaps,  dupUcates,  or  conflicts  with 
other  Federal,  State,  and  local 
government  rules.  OSHA  also  asked  for 
comments  on  new  developments  in 
technology,  economic  conditions,  or 
other  factors  affecting  the  ability  of 
covered  firms  to  comply  with  the  Cotton 
Dust  Standard  and  on  aJtematives  to  the 
rule  that  would  minimize  significant 
impacts  on  small  businesses  while 
achieving  the  objectives  of  the 
Occupational  Safety  and  Health  Act. 

OSHA  accepted  written  comments 
from  June  23,  1998  through  August  31. 
1998.  OSHA  also  conducted  two  public 
meetings,  on  July  24  and  July  30.  1998, 
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in  Atlanta,  Georgia,  and  Washington, 
DC,  respectively.  Comments  were 
received  from  employers,  trade 
associations,  the  National  Institute  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Agriculture,  the  joint 
industry/govemment/union  Task  Force 
for  Byssinosis  Prevention,  trade  unions 
and  textile  workers.  OSHA  also 
considered  the  many  published  studies 
and  reports  on  relevant  issues.  All 
documents,  studies  and  comments 
received  relevant  to  the  review, 
transcripts  of  the  oral  hearings  and 
documents  discussed  in  this  report  are 
available  at  the  OSHA  Docket  Office, 
Docket  No.  H-052F,  Room  N-3625.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.  Washington,  DC  20210, 
telephone:  (202)  693-2350. 

Conclusions:  Based  on  the  comments 
and  testimony  of  participants  in  this 
lookback  review  process  and  the  studies 
and  other  evidence  submitted  to  the 
public  docket,  OSHA  concludes  as 
discussed  in  depth  in  "Regulatory 
Review  of  OSHA's  Cotton  Dust 
Standard,  Sept.  2000,"  that  the  Agency's 
standard  should  be  continued  without 
change  (except  for  an  expansion  of  the 
washed  cotton  exemption  discussed 
below).  The  evidence  also  demonstrates 
that  the  standard  does  not  need  to  be 
rescinded  or  amended  to  minimize 
significant  impacts  on  a  substantial 
number  of  small  entities. 

OSHA  also  finds  that  the  Cotton  Dust 
standard  is  necessary  to  protect 
employee  health,  is  compatible  with 
other  OSHA  standards,  is  not 
duplicative  or  in  conflict  with  other 
Federal,  State,  or  local  govenunent 
rules,  is  not  inappropriately 
burdensome,  and  is  consistent  with  tbe 
President's  priorities  and  the  principles 
of  EO  12866.  Further,  no  changes  have 
occurred  in  technological,  economic,  or 
other  factors  that  would  warrant 
revision  of  the  standard  at  this  time. 

The  major  impact  of  the  Cotton  Dust 
Standard  is  on  firms  in  the  cotton-using 
4  digit  SIC  sectors  of  the  textile 
industry.  These  are  firms  which  open 
and  process  raw  cotton,  spin  that  cotton 
into  cotton  and  cotton  blend  yam  and 
thread,  and  turn  that  yarn  and  thread 
into  cotton  and  cotton  blend  fabrics. 
(The  report  also  discusses  other  sectors 
and  operations  where  the  standard  has 
some  impact.) 

It  is  estimated  that  there  are 
approximately  466  cotton  using 
establishments  in  these  textile  sectors.  It 
also  can  be  estimated  that  between 
70,000  and  105,000  employees  work  in 
these  establishments. 

It  is  estimated  that  the  prevalence  rate 
of  byssinosis  among  cotton  textile 
workers  was  approximately  20%  in  the 


early  1970's.  The  completion  of  studies 
confirming  these  rates  and  OSHA's 
annoimcement  of  regulatory  activities 
led  some  firms  to  lower  exposures 
leading  to  an  estimated  prevalence  rate 
of  12%  just  before  OSHA  issued  the 
Cotton  Dust  Standard  in  1978. 

The  provisions  of  the  Cotton  Dust 
Standard,  lowering  workers'  exposiue  to 
cotton  dust  and  requiring  medical 
surveillance,  transfer  to  lower  exposure 
areas,  work  practices,  etc.,  helped 
reduce  the  byssinosis  prevalence  rate  to 
approximately  0.68%.  The  number  of 
workers  with  byssinosis  has  been 
reduced  to  approximately  700  from 
approximately  12,000  in  1978  and 
50,000  in  1970  (when  the  number  of 
exposed  workers  was  higher).  The 
cotton  dust  standard  has  been  highly 
successful  in  protecting  the  health  of 
cotton  textile  workers  from  byssinosis 
and  achieving  the  stated  objective  of  the 
OSH  Act. 

OSHA  had  estimated  that  the  capital 
cost  of  the  Cotton  Dust  Standard  would 
be  $550  million  in  1977  dollars,  which 
was  the  low  end  of  varying  estimates. 
The  actual  cost  was  $243  million  in 
1982  dollars  or  $153  million  in  1977 
dollars. 

The  reason  for  the  lower  costs  was 
that  the  standard  encouraged  industry  to 
invest  in  more  productive  equipment  to 
come  into  compliance.  Industry 
purchased  such  things  as  automated 
opening  equipment  and  air-jet  looms  to 
come  into  compliance  rather  than 
utilizing  add-on  ventilation. 

A  further  result  was  that  the  Cotton 
Dust  Standard  contributed  to  increasing 
industry  productivity  growth,  which 
was  2.5%  per  year  in  die  1972-79  • 
period  and  increased  to  3.5%  per  year 
in  the  1979-1991  period.  It  is  clear  that 
the  technological  changes  since  the 
standard  was  issued  have  been  positive 
for  the  industry  and  the  standard  has 
encouraged  those  positive  technological 
developments. 

It  is  also  clear  that  the  rule  did  not 
have  any  significant  negative  economic 
impact  on  a  substantial  number  of  small 
businesses.  The  large  majority  of  firms 
affected  are  small  businesses  as  defined 
by  the  Small  Business  Administration 
(SB A).  Sales  in  the  major  cotton-using 
SlCs  increased  from  $20  billion  in  1982, 
to  $27  billion  in  1992  to  $38  billion  in 
1996  to  $40  billion  in  1998.  Sales  of 
small  businesses  as  defined  by  the  SBA 
in  those  SICs  increased  from  $34  billion 
in  1996  to  $36.5  billion  in  1998.  Sales 
of  the  smallest  firms  in  that  period 
increased  from  $6  billion  to  $10  billion. 

Further  evidence  of  the  health  of  the 
small  business  sector  is  the  entry  of  new 
small  businesses  into  the  cotton  using 
SICs.  The  number  of  establisbn^ents 


with  1-19  employees  increased  21% 
from  1977  to  1992,  and  the  number  of 
firms  with  1-19  employees  increased 
55%  from  1990  to  1996.  (Different 
statistical  series  were  available  for  the 
different  periods.) 

There  is  a  continuing  need  for  the 
Cotton  Dust  Standard.  Without  the 
exposure  limits,  medical  surveillance, 
and  other  requirements  of  the  standard, 
byssinosis  prevalence  rates  would 
increase.  All  commenters  supported  the 
retention  of  the  Cotton  Dust  Standard, 
and  there  were  no  criticisms  that  it  was 
too  complex.  The  stakeholders 
imderstand  the  standard,  and  its  more 
technical  requirements  are  necessary  for 
effective  medical  surveillance  and 
acciu'ate  monitoring. 

The  Cotton  Dust  Standard  does  not 
conflict  with  other  Federal  or  state 
rules.  Most  of  the  cotton  textile  industry 
is  located  in  states  with  their  own  state 
OSHA's.  Those  states  have  adopted 
cotton  dust  standards  which  are 
virtually  identical  to  the  Federal 
standard  (they  must  adopt  standards 
that  are  at  least  as  effective  as  the 
Federal  standard),  and  those  states 
enforce  their  state  standards. 

Some  commenters  recommended 
minor  technical  changes  to  the  Cotton 
Dust  Standard.  Those  are  discussed  and 
OSHA  conclusions  stated  in  chapter  VI. 
5  of  the  full  review.  OSHA  concluded 
that  some  of  the  suggestions,  such  as 
technical  changes  to  the  medical 
protocol,  were  for  provisions  that  are 
working  effectively  and  it  was  not  worth 
regulatory  resources  to  propose  minor 
changes.  Some  of  the  other 
recommended  minor  changes,  such  as 
on  monitoring  frequency,  were  quite 
controversial  with  many  opposing  such 
changes.  Consequently  OSHA 
concluded  it  was  not  appropriate  to 
propose  such  changes  absent 
meaningful  new  evidence  which  was 
not  presented. 

The  "Reg  Flex"  and  Executive  Order 
reviews  did  bring  convincmgly  to 
OSHA's  attention  one  change  to  the 
Cotton  Dust  Standcird  that  appears 
strongly  justified.  Consequently  OSHA 
is  issuing  that  change  by  direct  final 
rule  in  today's  Federal  Register. 

Washing  cotton  according  to  certain 
protocols  reduces  the  bioactivity  of  that 
cotton  and  its  ability  to  cause 
byssinosis.  Not  all  washing  processes 
reduce  the  bioactivity,  and  cotton 
washed  by  certain  processes  can  not  be 
spun  and  woven  into  quality  textiles. 
The  1985  amendments  to  the  Cotton 
Dust  Standard  give  a  partial  exemption 
for  processing  cotton  washed  according 
to  certain  protocols  based  on  studies 
showing  such  cotton  has  greatly 
reduced  bioactivity. 


The  industry/govemment/imion  Task 
Force  for  Byssinosis  Prevention 
sponsors  research  to  develop  washing 
techniques  which  reduce  bioactivity 
and  create  processable  cotton.  That  Task 
Force  has  recommended  that  OSHA  add 
an  additional  washing  process,  batch 
kier  processing,  to  those  that  receive 
partial  exemption,  because  batch  kier 
processing,  according  to  a  specified 
protocol,  greatly  reduces  bioactivity. 
That  recommendation  is  supported  by 
studies  and  recommendations  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  the  U.S.  Department 
of  Agriculture,  industry  groups  and 
unions.  Consequently,  OSHA  is  taking 
prompt  action  to  implement  that 
reconunendation  and  increase  the 
flexibility  available  to  the  cotton  textile 
industry  while  protecting  textile  worker 
health. 

Signed  at  Washington,  DC,  this  18th  day  of 
October,  2000. 

Charles  N.  feffivss. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  00-31188  Filed  12-6-00;  8:45  am] 

BILLING  CODE  451l>-2e-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

December  4,  2000. 

TIME  AND  date:  2  p.m.,  Tuesday, 

December  12,  2000. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street.  NW.,  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Northern  Illinois  Steel  Supply  Co., 
Docket  No.  LAKE  99-78-RM,  etc. 
(Issues  include  whether  Northern 
Illinois  Steel  Supply  Company  is  an 
"operator"  imder  section  3(d)  of  the 
Mine  Act). 

TIME  AND  DATE:  The  Commission 
meeting  will  commence  following  upon 
the  conclusion  of  the  Commission 
meeting  to  consider  Northern  Illinois 
Steel  Supply  Co.,  Docket  No.  LAKE  99- 
78-RM,  etc.,  which  commences  at  2 
p.m.  on  Tuesday,  December  12,  2000. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.,  Washington  DC. 
STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§55b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  It  was 
determined  by  a  majority  vote  of  the 
Commission  that  the  Conunission 
considered  and  act  upon  the  followring 
in  closed  session: 


1.  Disciplinary  Proceeding,  Docket 
No.  D  2000-1. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
December  13,  2000. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  its  general 
procedures  for  handling  requests  to 
vacate  defaults  and  requests  to  reopen 
matters  that  have  become  final 
Commission  orders  under  section  105(a) 
of  the  Mine  Act. 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  featiu^s  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
§§  2706.150(a)(3)  and  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  00-31354  Filed  12-5-00;  3:57  pm) 

BILUtMi  CODE  6735-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  11  a.m.,  local  time  on 
Wednesday,  December  13-15,  2000,  in 
the  Safety  Board's  Boardroom  and 
Conference  Center  at  429  L'Enfant  Plaza 
SW,  Washington,  DC  20594  concerning 
Alaska  Airlines  Flight  261  off  the  coast 
of  California  near  Port  Hueneme  on 
January  31,  2000.  For  more  information, 
contact  Dick  Rodriquez,  NTSB  Office  of 
Aviation  Safety  at  (202)  314-6317  or 
Terry  N.  Williams  NTSB  Office  of 
Public  Affairs  at  (202)  314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Carolyn  Dargan  on  202-314-6305  by 
Friday  December  8,  2000. 

Dated:  December  4,  2000. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  00-31169  Filed  12-6-00;  8:45  am) 

BILUNG  CODE  7533-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Opportunity  to  Comment  on 
ttie  Proposed  Information  Collection 
Initiative 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  has  prepared  a 
proposed  initiative  for  the  voluntary 
submittal  of  information  by  external 
stakeholders  about  the  impact  that 
licensing  actions  and  other  regulatory 
activities  have  on  maintaining  safety 
and  reducing  unnecessary  regulatory 
burden  for  commercial  nuclear  power 
plants.  The  purpose  of  this  initiative  is 
to  obtain  information  to  assist  the  Office 
of  Nuclear  Reactor  Regulation  (NRR) 
staff  in  (1)  allocating  staff  resources  and 
(2)  measvuing  how  the  work  NRR  staff 
completes  contributes  to  the  agency 
goals  of  maintaining  safety  and  reducing 
unnecessary  regxUatory  burden.  The 
staff  is  requesting  comments  on  this 
proposed  information  collection 
initiative. 

DATES:  The  comment  period  expires 
January  22,  2001.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be 
submitted  in  person  or  via  U.S.  mail. 

Submit  written  conunents  to:  Chief, 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  U.S.  NRC,  Mail 
Stop  T6-D59,  Washington,  DC  20555- 
0001. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC's  Public  Document 
Room,  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Madden,  Mail  Stop  08E6,  Division  of 
Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulator)'  Commission, 
Washington,  DC  20555-0001,  telephone 
301-415-2854,  email  pmm@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  As 
applicants  submit  requests  for 
regulatory  deliverables  (e.g.,  license 
amendment  approvals,  topical  report 
reviews,  rulemaking  petitions),  they 
would  voluntarily  provide  information 
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about  the  impact  their  request  would 
have  on  maintaining  safety  and 
reducing  unnecessary  regulatory 
burden.  Ideally,  measures  for  safety 
impact  would  include  changes  in 
person-rem  dose  or  changes  in  core 
damage  frequency  (CDF).  Similarly, 
measures  for  regulatory  burden 
reduction  would  include  changes  in 
licensee  costs  or  power  production 
capability.  However,  the  staff  recognizes 
that  it  may  not  be  possible  or  practical 
to  provide  actual  risk  metrics  or  dollar 
savings,  and  that  more  qualitative 
measurements  may  be  more  realistic. 
The  staff  invites  comments  from  our 
external  stakeholders  to  ensure  that  the 
measures  are  uniform,  practical,  and 
meaningful,  and  provide  the  appropriate 
yardstick  for  measiuing  the  impact  that 
a  proposed  activity  has  on  safety  and 
regulatory  burden.  This  information 
would  be  collected  for  many  types  of 
external  stakeholder  submittals 
including  Ucense  amendments,  topical 
reports,  rulemaking  petitions,  and 
license  renewal  applications.  The  staff 
encourages  suggestions  on  what  other 
submittals  such  information  should  be 
collected  for  in  response  to  this 
initiative.  Recognizing  that  there  are 
many  factors  that  could  inhibit  licensees 
and  other  stakeholders  from  providing 
such  information,  we  invite  comments 
to  obtain  an  understanding  of  what  the 
factors  are  and  how  they  may  be 
overcome. 

The  information  described  above 
would  assist  NRR  in  (1)  allocating  staff 
resoxux;es  and  (2)  measuring  how  the 
work  NRR  staff  completes  contributes  to 
the  agency  goals  of  maintaining  safety 
and  reducing  unnecessary  regulatory 
burden.  The  staff  is  requesting 
comments  on  this  proposed  information 
collection  initiative. 

With  respect  to  the  first  purpose, 
allocating  staff  resources,  NRR  would 
use  the  information  collected  to 
improve  its  effectiveness  by  pursuing 
those  regulatory  activities  that  maintain 
safety  {or  involve  acceptable  reductions 
in  margin]  but  provide  the  highest 
return  in  reducing  unnecessary 
regulatory  bvuden.  NRR  is  establishing  a 
"work  planning  center"  to  centralize  the 
planning  and  scheduling  of  NRR  work 
activities,  including  the  prioritization  of 
specific  work  items.  The  priority  factors 
include  consideration  of  public  health 
and  safety,  operational  significance, 
statutory  significance,  and  stakeholder 
standing  and  merit.  Also  factored  into 
the  work  prioritization  process  is  the 
required  responsiveness  (e.g.,  normal, 
increased,  or  immediate).  The 
information  collected  through  this 
initiative  would  become  part  of  the 


input  for  this  work  planning  and 
scheduling. 

This  use  of  information  provided  by 
licensees  in  order  to  prioritize  agency 
work  is  similar  to  a  regulatory  approach 
employed  by  the  agency  and  licensees 
in  the  early  1990's  for  cost  beneficial 
licensing  actions  (CBLAs).  In  this 
approach,  licensees  identified  for  the 
agency  those  licensing  actions  that  had 
high  economic  benefits,  minimal  impact 
on  safety,  and  required  minimal  agency 
review  time.  Such  actions  were  termed 
CBLAs,  and  the  agency  afforded  these 
actions  higher  priority  treatment.  One 
difference  between  this  proposed 
information  collection  initiative  and  the 
CBLA  approach  is  that  the  latter  was 
limited  in  its  scope  to  Ucensing  actions 
meeting  the  above  criteria.  A  second, 
more  important  distinction  between  the 
two  is  that  this  proposed  initiative  has 
another  purpose,  which  we  describe  in 
the  following  paragraph. 

With  respect  to  the  second  purpose, 
measuring  how  the  work  NRR  staff 
completes  contributes  to  the  agency 
goals  of  maintaining  safety  and  reducing 
unnecessary  regulatory  biuden,  the 
information  collected  would  support  the 
agency's  efforts  toward  becoming  a 
performance-based  organization.  This  is 
consistent  with  the  enactment  of  the 
Government  Performance  and  Results 
Act  (GPRA).  The  agency  has  established 
a  fi-amework  for  implementing  the 
performance-based  approach  called  the 
Planning,  Budgeting,  and  Performance 
Management  (PBPM)  process.  This 
PBPM  process  consists  of  setting  the 
strategic  direction,  budgeting  resources, 
and  measuring  and  assessing 
performance.  The  agency  repcJrts  the 
measures  and  assessment  of 
performance  in  yearly  reports  to  the 
President  and  the  Congress.  The 
information  collected  as  described  in 
this  initiative  would  be  used  in  these 
yearly  reports  to  demonstrate  to 
stakeholders  that  safety  is  being 
maintained  even  as  the  staff  allows  for 
unnecessary  burden  reduction.  The  staff 
would  also  use  the  information 
collected  to  demonstrate  to  stakeholders 
what  the  staff  has  accomplished  with 
the  resources  that  we  have  been  given. 
This  type  of  information  would  allow 
the  staff  to  better  align  its  outputs  {e.g., 
license  amendments)  to  NRR 
performance  goals  (e.g.,  maintain 
safety).  By  compiling  this  type  of 
information  over  the  fiscal  year,  instead 
of  simply  stating  that  the  NRR  staff 
completed  1500  licensing  actions  per 
year  (outputs),  the  staff  can  also 
quantify  such  performance  measures  as 
direct  cost  savings  to  licensees,  person- 
rem  savings,  and  reduced  shutdown  risk 


that  resulted  from  approval  of  those 
licensing  actions  (outcomes). 

The  success  of  this  voluntary 
initiative  is  dependent  on  industry's 
willingness  to  provide  the  information. 
The  staff  realizes  that  there  may  be 
concerns  with  how  we  will  use  the 
information  collected  to  prioritize  work 
within  NRR.  The  staff  invites  comments 
and  suggestions  such  that  we  may 
directly  address  such  concerns.  We  also 
recognize  that  this  information 
collection  initiative  should  be  as  simple 
as  possible  while  still  providing 
meeiningful  information.  We  encourage 
comments  on  how  to  most  simply 
characterize  the  safety  and  regulatory 
burden  impact  such  that  this 
information  collection  initiative  does 
not  become  time-consuming  or 
resource-intensive. 

After  receiving  formal  comments  in 
response  to  this  Federal  Register  notice, 
the  staff  plans  to  hold  a  public  meeting 
to  develop  a  consensus  as  to  the  type  of 
voluntary  information  that  could  be 
used  to  measure  impact  on  safety  and 
reduction  in  unnecessary  regulatory 
burden.  This  meeting  is  currently 
planned  for  February  2001.  Finally,  if 
reasonable  and  acceptable  metrics  can 
be  developed  and  made  available  to  all 
stakeholders,  the  staff  expects  to  begin 
using  voluntary  information  submitted 
under  this  initiative  after  October  1 , 
2001. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December,  2000. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  A.  Zwolinski, 

Director,  Division  of  Licensing  and  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-31155  Filed  12-»-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

In  the  Matter  of  Mr.  William  Kimbley 
Mrs.  Joan  Kimbley;  Order  Prohibiting 
Involvement  in  NRC-Llcensed 
Activities  (Effective  Immediately) 

I 

Mr.  William  Kimbley  and  Mrs.  Joan 
Kimbley  were  previously  officers  of 
Midwest  Testing,  Inc.,  an  entity  that  was 
a  holder  of  NRC  License  No.  13-24866- 
02  issued  by  the  Nuclear  Regulatory 
Commission  pursuant  to  10  CFR  Part  30. 
The  license  authorized  the  possession 
and  use  cesium-137  and  americium-241 
as  sealed  sources  in  moisture  density 
gauges.  The  license  was  issued  on 
August  19,  1992,  and  was  terminated  on 
June  12,  1995. 


On  June  12,  1995,  a  Confirmatory 
Order  was  issued  prohibiting  Mr. 
William  Kimbley  and  Mrs.  Joan  Kimbley 
from  engaging  in  licensed  activities  for 
five  years  from  June  2, 1995.  The  Order 
was  issued  due  to  deliberate  violations 
of  NRC  requirements  involving:  The 
failure  to  provide  personnel  monitoring 
devices  to  individuals  using  licensed 
material;  the  failure  to  perform  leak  tests 
of  nuclear  moisture  density  gauges;  the 
storage  of  licensed  material  at  an 
unauthorized  location;  the  failure  to 
request  a  license  amendment  to  name  a 
new  Radiation  Protection  Officer;  and, 
the  use  of  nuclear  moisture  density 
gauges  with  an  expired  license. 

n 

In  1998,  the  NRC,  diuing  a  review  of 
retired  license  files,  identified  that  NRC 
License  No.  13-24866-01,  issued  to 
Midwest  Testing,  Inc.,  contained 
inadequate  documentation  regarding  the 
disposition  of  three  nuclear  moisture 
density  gauges.  License  No.  13-24866- 
01  was  superseded  with  License  No.  13- 
24866-02.  License  No.  13-24866-02 
was  terminated  on  Jime  12, 1995. 

A  review  of  records  indicated  that 
during  a  November  18, 1994,  telephone 
conversation  with  NRC  staff,  Mr. 
WilUam  Kimbley  stated  that  two  of  his 
gauges  were  gone,  sold  to  other 
authorized  users.  However,  on 
November  23,  1994,  Mr.  Kimbley  stated 
that  he  was  unable  to  sell  the  gauges  but 
would  transfer  the  gauges  to  an 
authorized  user.  On  December  14,  1998, 
NRC  staff  contacted  Mr.  William 
Kimbley  to  determine  the  final 
disposition  of  the  nuclear  gauges. 
During  this  telephone  conversation,  Mr. 
William  Kimbley  stated  that  Midwest 
Testing,  Inc.  was  no  longer  in  business 
and  that  one  gauge  was  at  a  repair  shop 
and  the  other  two  gauges  were  in 
California  being  refurbished.  A 
subsequent  NRC  review  of  the  license 
files  identified  the  compemies  that 
received  the  gauges.  The  first  company 
stated  that  they  received  one  gauge, 
which  was  held  by  them  for 
nonpayment  of  repair  service  fees  and 
subsequently  was  sold  to  another 
company  licensed  to  possess  nuclear 
moisture  density  gauges.  A  second 
company  stated  that  they  received  the 
other  two  gauges  for  storage  on 
December  1,  1994,  and  returned  the 
gauges  to  Mr.  William  Kimbley  on 
January  15,  1997.  It  was  then 
determined  that  a  third  company 
received  these  two  gauges  from  Mr. 
William  Kimbley  for  refurbishment  on 
May  14.  1997,  and  returned  both  gauges 
to  Mr.  Kimbley  on  June  16,  1997.  Due 
to  the  uncertainty  of  the  whereabouts  of 


these  two  gauges,  a  special  inspection 
was  conducted  January  5,  1999. 

During  this  special  inspection,  Mr. 
William  Kimbley  stated  that  he  did  not 
have  the  gauges.  After  additional 
discussion  with  Mr.  William  Kimbley, 
the  NRC  found  the  two  nuclear  moisture 
density  gauges  at  the  residence  of  Mr. 
William  Kimbley  and  Mrs.  Joan 
Kimbley.  It  was  verified  by  the  NRC  on 
January  8, 1999,  that  these  two  gauges 
were  transferred  to  a  licensee  authorized 
to  possess  the  gauges.  NRC  concluded 
that  Mr.  Wilham  Kimbley  and  Mrs.  Joan 
Kimbley  apparently  had  possessed  these 
gauges  from  January  15, 1997,  to  May 
14,  1997,  and  from  June  16,  1997  to 
January  7, 1999.  without  a  valid  license 
and  contrary  to  the  June  12,  1995, 
Confirmatory  Order. 

The  NRC  Office  of  Investigations 
initiated  an  investigation  on  January  5, 
1999,  to  determine  whether  Mr.  William 
Kimbley  and  Mrs.  Joan  Kimbley 
deliberately  possessed  licensed  material 
in  violation  of  NRC  requirements  and 
the  June  12,  1995,  Confirmatory  Order. 
The  investigation  also  reviewed  whether 
Mr.  William  Kimbley  made  false 
statements  to  NRC  staff.  As  a  result  of 
the  investigation,  it  was  determined  that 
Mr.  William  Kimbley  and  Mrs.  Joan 
Kimbley  deliberately  possessed  Ucensed 
material  in  violation  of  NRC 
requirements  and  the  June  12,  1995, 
Confirmatory  Order.  In  addition,  the 
investigation  determined  that  Mr. 
William  Kimbley  deliberately  provided 
inaccurate  information  to  NRC  staff  on 
November  18,  1994,  December  14,  1998, 
and  January  5, 1999,  when  he  denied  he 
had  possession  of  the  nuclear  moistiue 
density  gauges. 

A  preaecisional  enforcement 
conference  was  conducted  with  Mr. 
William  Kimbley  on  September  8,  2000, 
to  discuss  the  possession  of  nuclear 
moisture  density  gauges  in  apparent 
deliberate  violation  of  NRC 
requirements  and  the  Jime  12,  1995, 
Confirmatory  Order.  Mr.  William 
Kimbley  stated  the  gauges  had  been 
stored  at  a  licensed  facility  and  were 
subsequently  shipped  to  the  gauge 
manufacturer  for  refurbishment.  Mr. 
William  Kimbley  stated  that  the 
manufactiu-er  returned  the  gauges  to 
him  without  informing  him  that  they 
were  being  returned.  Mr.  Kimbley  stated 
he  had  difficulty  selling  the  gauges  due 
to  their  age  and  subsequently  moved 
them  to  his  home  where  they  were 
found  by  the  NRC.  Mr.  Kimbley  stated 
he  knew  the  gauges  were  required  to  be 
stored  in  a  licensed  facility  and  had 
tried  to  keep  them  there.  Mr.  Kimbley 
also  stated  that  he  did  not  consider 
whether  possessing  the  gauges  violated 
the  June  12,  1995,  Confirmatory  Order. 


m 

Based  on  the  above,  it  appears  that 
Mr.  William  Kimbley  and  Mrs.  Joan 
Kimbley  deliberately  violated  Section 
81  of  the  Atomic  Energy  Act  of  1954,  as 
amended  (Act);  10  CFR  30.3;  and  the 
June  12,  1995,  Confirmatory  Order. 
Section  81  of  the  Act  and  10  CFR  30.3 
require,  in  part,  that  no  person  possess 
byproduct  material  except  as  authorized 
in  a  general  or  specific  license. 
Specifically,  the  NRC  has  concluded 
that  Mr.  William  Kimbley  and  Mrs.  Joan 
Kimbley  deliberately  violated  NRC 
requirements  and  the  June  12,  1995, 
Confirmatory  Order  since  they 
knowingly  possessed  two  nuclear 
moisttire  density  gauges  containing 
byproduct  material  without  an  NRC 
license  between  January  15,  1997,  and 
May  14,  1997,  and  between  Jime  16, 
1997  and  January  7,  1999.  In  addition, 
it  appears  that  Mr.  William  Kimbley 
deliberately  violated  10  CFR  30.10.  10 
CFR  30.10  requires,  in  part,  that  a 
person  may  not  deliberately  submit  to 
NRC  information  that  the  person  knows 
to  be  incomplete  or  inaccurate.  Mr. 
William  Kimbley  deliberately  violated 
10  CFR  30.10  on  November  18,  1994, 
December  14, 1998,  and  January  5, 1999, 
when  he  denied  possessing  nuclear 
moisture  density  gauges.  Consequently, 
in  light  of  the  nature  of  the  violations, 
the  length  of  time  the  violations  existed, 
and  the  deliberate  nature  of  the 
violations,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  William  Kimbley  and  Mrs.  Joan 
Kimbley  were  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  William 
Kimbley  and  Mrs.  Joan  Kimbley  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
five  years  frtjm  the  date  of  this  Order. 
Additionally,  Mr.  William  Kimbley  and 
Mrs.  Joan  Kimbley  are  required  to  notify 
the  NRC  of  their  first  employment  in 
NRC-licensed  activities  for  a  period  of 
five  years  following  the  prohibition 
period.  Furthermore,  pursuant. to  10 
CFR  2.202, 1  find  that  the  significance  of 
Mr.  William  Kimbley's  and  Mrs.  Joan 
Kimbley's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

rv 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
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and  the  Commission's  regulations  in  10 
CFR  2.202,  10  CFR  30.3.  10  CFR  30.10, 
and  10  CFR  150.20,  It  Is  Hereby 
Ordered,  Effective  Immediately,  That: 

1.  Mr.  William  Kimbley  and  Mrs.  Joan 
Kirabley  are  prohibited  for  five  years 
from  the  date  of  this  Order  from 
engaging  in  NRC-licensed  activities  and 
from  possessing  licensable  byproduct 
materials.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  eranted  by  10  CFR  150.20. 

2.  If  Mr.  William  Kimbley  and  Mrs. 
Joan  Kimbley  are  currenUy  involved 
with  another  licensee  in  NRC-hcensed 
activities,  they  must  immediately  cease 
those  activities,  and  inform  the  NRC  of 
the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 

3.  For  a  period  of  five  years  after  the 
five-year  period  of  prohibition  has 
expired,  Mr.  William  Kimbley  and  Mrs. 
Joan  Kimbley  shall,  within  20  days  of 
their  acceptance  of  their  first 
employment  offer  involving  NRC- 
licensed  activities  or  their  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  IV.  1  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  they  are,  or  will  be,  involved  in 
the  NRC-licensed  activities.  In  the 
notification.  Mr.  William  Kimbley  and 
Mrs.  Joan  Kimbley  shall  include  a 
statement  of  their  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  they  will  now  comply  with 
applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  William  Kimbley 
and  Mrs.  Joan  Kimbley  of  good  cause. 


In  accordance  with  10  CFR  2.202.  Mr. 
William  Kimbley  and  Mrs.  Joan  Kimbley 
must,  and  any  other  person  adversely  ' 
affected  by  this  Order  may,  submit  an 
answer  to  this  Order,  and  may  request 
a  hearing  on  this  Order,  within  20  days 
of  the  date  of  this  Order.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  include  a  statement  of 


good  cause  for  the  extension.  The 
answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  on  which  Mr. 
William  Kimbley  and  Mrs.  Joan  Kimbley 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Conunission,  Attn: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Coimsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  III,  801  Warrenville  Road, 
Lisle,  Illinois  60532,  and  to  Mr.  William 
Kimbley  and  Mrs.  Joan  Kimbley  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Mr.  William  Kimbley  or  Mrs. 
Joan  Kimbley.  If  a  person  other  than  Mr. 
Wilham  Kimbley  or  Mrs.  Joan  Kimbley 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
William  Kimbley  or  Mrs.  Joan  Kimbley 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr. 
William  Kimbley  and  Mrs.  Joan 
Kimbley,  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  fV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  Answer  or  a  Request  for  Hearing 


Shall  Not  Stay  The  Immediate 
Effectiveness  of  this  Order. 

Dated  this  28th  day  of  November.  2000. 

For  the  Nuclear  Regulatory  Commission. 
Carl  I.  Paperiello, 

Depu  ty  Execu  live  Director  for  Materials, 
Research  and  State  Programs. 
[FR  Doc.  00-31156  Filed  12-6-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305] 

Nuclear  Management  Company,  LLC; 
Kewaunee  Nuclear  Power  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-43  issued  to 
the  Nuclear  Management  Company,  LLC 
{NMC  or  the  licensee),  for  operation  of 
the  Kewaimee  Nuclear  Power  Plant 
(KNPP  or  Kewaunee) ,  located  in 
Kewaunee  County,  Wisconsin. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  increase 
the  number  of  fuel  assemblies  that  can 
be  stored  in  the  Kewaunee  spent  fuel 
pools  (SFPs)  from  990  fuel  assemblies  to 
1,205  fuel  assemblies,  an  increase  of  215 
fuel  assemblies,  by  installing  215  new 
spent  fuel  storage  racks  in  the  new  north 
canal  pool.  In  addition,  the  new  spent 
fuel  storage  racks  will  use  Boral  as  the 
neutron  absorber  material. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  18, 1999, 
as  supplemented  by  letter  dated  August 
7,  2000. 

The  Need  for  the  Proposed  Action 

KNPP  is  a  pressurized  water  reactor 
(PWR)  which  commenced  commercial 
operation  in  1974,  and  its  current 
operating  license  will  expire  in 
December  2013.  Initially,  KNPP  was 
designed  to  accommodate  168  spent  fuel 
assemblies  (SFAs).  The  last  phase  of  re- 
racking  the  SFP  at  KNPP  was  completed 
in  1987,  which  provided  for  the  current 
storage  capacity  of  990  SFAs.  Currently, 
KNPP  has  two  storage  pools.  The  larger 
south  pool  contains  racks  with  a  storage 
capacity  for  720  SFAs,  and  the  smaller 
north  pool  contains  racks  with  a  storage 
capacity  for  270  SFAs.  There  are 
presently  718  SFAs  stored  in  the  south 
pool  and  106  SFAs  stored  in  the  north 
pool.  As  a  result  of  the  present 
unavailability  of  an  off-site  spent  fuel 


storage  facility  and  the  current  rate  of 
fuel  discharge  (approximately  40 
assemblies  per  cycle),  KNPP  will 
currently  lose  full-core  reserve 
capability  after  the  Fall  2001  outage. 
The  addition  of  the  215  storage 
locations  in  the  new  north  canal  pool 
will  extend  the  full-core  reserve 
capability  until  after  the  2009  outage, 
and  increase  the  total  capacity  to  1205 
SFAs. 

The  proposed  action  is  needed  to 
provide  additional  spent  fuel  storage 
capacity  to  extend  the  full-core  reserve 
capability  beyond  the  Fall  2001  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

Radioactive  Wastes 

The  Kewaunee  Nuclear  Power  Plant 
uses  waste  treatment  systems  designed 
to  collect  and  process  gaseous,  liquid, 
and  solid  waste  that  might  contain 
radioactive  material.  These  radioactive 
waste  treatment  systems  were  evaluated 
in  the  Final  Environmental  Statement 
(FES)  dated  December  1972.  The 
proposed  SFP  expansion  will  not 
involve  any  change  in  the  waste 
treatment  systems  described  in  the  FES. 

Radioactive  Material  Released  into  the 
Atmosphere 

The  expanded  fuel  storage  capacity 
obtained  by  installing  new  fuel  racks 
into  the  transfer  canal  is  not  expected  to 
affect  the  release  of  radioactive  gases 
from  the  SFP.  Gaseous  fission  products 
such  as  Krypton-85  and  Iodine-131  are 
produced  by  the  fuel  in  the  core  dvuing 
reactor  operation.  A  small  percentage  of 
these  fission  gases  are  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  which  are  expected  to 
develop  leaks  during  reactor  operation. 
During  refueling  operations,  some  of 
these  fission  products  enter  the  SFP  and 
are  subsequently  released  into  the  air  of 
the  spent  fuel  building.  Gaseous  releases 
from  the  fuel  storage  area  are  combined 
with  other  plant  exhausts.  If  radio- 
iodine  levels  become  too  high,  the  air 
can  be  diverted  to  charcoal  filters  for  the 
removal  of  radio-iodine  before  release  to 
the  enviroimient.  Normally,  the 
radioactive  gas  contribution  from  the 
fuel  storage  area  is  negligible  compared 
to  the  gaseous  releases  from  other  areas 
of  the  plant.  Since  the  frequency  of 
refueling  (and  therefore  the  number  of 
freshly  off  loaded  spent  fuel  assemblies 
stored  in  the  SFP  at  any  one  time)  will 
not  increase,  there  will  be  no  increase 
in  the  amounts  of  these  types  of  fission 
products  released  to  the  atmosphere  as 
a  result  of  the  increased  SFP  fuel  storage 
capacity. 


Tritium  gases  contained  in  the  SFP 
are  produced  from  two  sources.  The  first 
source  is  the  tritium  from  the  reactor 
coolant  system  (RCS),  which  is  a  result 
of  neutron  capture  in  the  reactor  core  by 
Boron-10.  Tritium  produced  in  this 
manner  can  only  enter  the  spent  fuel 
pool  during  refueling  outages  when  the 
SFP  and  the  RCS  are  intercoimected. 
Since  the  proposed  amendment  does 
not  increase  the  fi^uency  of  refueling 
outages,  this  source  of  tritium  does  not 
change.  The  second  source  of  tritiiun  is 
a  result  of  neutron  capture  by  Boron-10 
in  the  SFP  water.  The  decay  neutron 
flux  from  the  old  fuel  in  the  SFP  is 
considerably  smaller  than  the  neutron 
flux  in  the  core  of  an  operating  reactor. 
Due  to  the  small  neutron  flux  associated 
with  the  fuel  to  be  stored  in  the  new 
racks,  the  effect  on  tritium  production 
will  be  insignificant.  Therefore,  the 
release  of  tritium  from  the  storage  of 
additional  spent  fuel  assemblies  in  the 
transfer  canal  will  be  insignificant. 

In  addition,  the  plant  radiological 
effluent  Technical  Specifications,  which 
are  not  being  changed  by  this  action, 
restrict  the  total  releases  of  gaseous 
activity  from  the  plant  (including  the 
SFP). 

Solid  Radioactive  Wastes 

Independent  of  the  proposed 
modification,  the  concentration  of 
radionuclides  in  the  SFP  is  controlled 
by  the  filters  and  demineralizer  of  the 
SFP  purification  system  as  well  as  by 
the  decay  of  short-lived  isotopes.  Spent 
resins  are  generated  by  the  processing  of 
SFP  water  through  the  SFP  purification 
system.  Both  spent  resins  and  filters  are 
disposed  of  as  solid  radioactive  waste. 
Since  the  frequency  of  refueling  outages 
is  unchanged  by  the  proposed  action, 
the  activity  in  the  SFP  is  not  expected 
to  increase  significantly  above  its 
current  value.  Thus,  the  radioactivity 
collected  on  the  spent  fuel  resins  and 
filters  is  not  expected  to  significantly 
increase  above  its  current  value  as  a 
result  of  the  storage  capacity  increase. 
The  cvmiulative  amount  of  radioactivity 
collected  on  the  spent  fuel  resins  over 
time  will  increase  slighUy  with  an 
increase  in  the  amount  of  spent  fuel  that 
is  added  to  the  SFP;  however,  this 
increase  is  expected  to  be  insignificant. 

The  licensee  will  use  a  vacuum  to 
clean  the  floor  of  the  fuel  transfer  canal 
following  the  drying  of  the  canal  prior 
to  installing  the  new  fuel  racks. 
Vacuuming  of  the  canal  floor  will 
remove  any  extraneous  debris  and  crud. 
Filter  bags  from  the  vacuum  will  be 
disposed  of  as  solid  radioactive  waste. 
Depending  on  the  waste 
characterization  of  these  filters,  the 
licensee  will  dispose  of  them  utilizing 


shielded  canisters  and  high  integrity 
containers  which  will  then  be  stored 
onsite  or  shipped  for  burial  accordingly. 
However,  this  amount  of  solid 
radioactive  waste  is  expected  to  be 
negligible  in  comparison  with  other 
soiuces  of  solid  radioactive  wastes 
generated  at  the  plant  (it  is  expected 
that  the  total  volume  of  low  level 
radioactive  waste  generated  due  to  this 
project  will  be  less  than  50  cubic  feet). 
Therefore,  the  staff  does  not  expect 
that  the  additional  fuel  storage  capacity 
made  possible  by  the  addition  of  fuel 
racks  in  the  north  portion  of  the 
Kewaunee  fuel  transfer  canal  will  result 
in  a  significant  change  in  the  generation 
of  solid  radwaste  at  the  Kewaunee 
Nuclear  Power  Plant. 

Liquid  Radioactive  Wastes 

The  SFP  ion  exchanger  resins  that  are 
part  of  the  SFP  water  cleanup  system 
remove  soluble  radioactive  materials 
from  the  SFP  water.  When  the  resins  are 
changed  out,  the  small  amount  of  resin 
sluice  water  which  is  released  is 
processed  by  the  liquid  radwaste  system 
before  any  water  is  discharged  to  Lake 
Michigan.  The  resin  in  the  spent  fuel 
pool  demineralizer  is  typically  replaced 
every  12  to  15  months.  It  is  possible  that 
fuel  movement  may  stir  up  a  small 
amount  of  settled  contamination  during 
loading  of  the  fuel  into  the  new  racks. 
However,  it  is  expected  that  this  will 
have  an  insignificant  effect  on  the 
frequency  of  resin  change  out. 
Therefore,  the  installation  of  the  new 
fuel  racks  is  not  expected  to  increase  the 
amount  of  liquid  radioactive  wastes 
generated  at  the  Kewaunee  Nuclear 
Power  Plant. 

In  addition,  the  plant  radiological 
effluent  Technical  Specifications,  which 
are  not  being  changed  by  this  action, 
restrict  the  total  releases  of  activity  in 
liquids  from  the  plant. 

Radiological  Impact  Assessment 

Radiation  protection  personnel  vsill 
provide  constant  coverage,  including 
dose  monitoring,  for  the  majority  of  the 
work.  Since  this  license  amendment 
does  not  involve  the  removal  of  any 
spent  fuel  racks,  the  licensee  does  not 
plan  on  using  divers  for  this  project. 
However,  if  it  becomes  necessary  to 
utilize  divers  to  remove  any 
interferences  which  may  impede  the 
installation  of  the  new  fuel  racks,  the 
licensee  will  equip  each  diver  with 
radiation  detectors  with  remote,  above 
surface,  readouts  which  will  be 
continuously  monitored  by  Radiation 
F*rotection  personnel.  The  total 
occupational  dose  to  plant  workers  as  a 
result  of  the  SFP  expansion  operation  is 
estimated  to  be  between  0.7  and  1.3 
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person-rem.  This  dose  estimate  is  lower 
than  doses  for  SFP  modifications 
performed  at  other  plants.  The 
upcoming  SFP  rack  installation  will 
follow  detailed  procedures  prepared 
with  full  consideration  of  as  low  as 
reasonably  achievable  (ALARA) 
principles. 

On  the  basis  of  our  review  of  the 
licensee's  proposal,  the  staff  concludes 
that  the  KNPP  SFP  expansion  can  be 
performed  in  a  manner  that  will  ensure 
that  doses  to  workers  will  be  maintained 
as  low  as  is  reasonably  achievable  and 
vdthin  the  limits  of  10  CFR  part  20.  The 
estimated  dose  of  0.7  to  1.3  person-rem 
to  perform  the  proposed  SFP  expansion 
operation  is  a  small  fraction  of  the 
annual  collective  dose  accrued  at  the 
Kewaimee  Nuclear  Power  Plant. 

Furthermore,  as  stated  previously,  the 
concentration  of  radionuclides  in  the 
SFP  is  not  expected  to  increase  beyond 
its  present  value  as  a  result  of  the 
proposed  action.  Therefore,  doses  to 
workers  are  not  expected  to  increase 
above  their  current  values.  However, 
since  additional  spent  fuel  will  be 
added  to  the  SFP,  cimiulative  doses  over 
time  may  increase  slightly,  although  this 
increase  is  expected  to  be  insignificant 
with  annual  doses  remaining  below 
regulatory  limits. 

Accident  Considerations 

The  licensee  evaluated  criticality 
safety  calculations  for  normal 
conditions,  criticality  safety  calculations 
for  accident  conditions,  long-term 
reactivity  changes,  calculation  of  the 
transient  decay  heat  load  in  the  SFPs, 
calculation  of  the  resulting  maximum 
SFPs  bulk  temperature,  calculation  of 
the  time-to-boil  after  a  loss  of  forced 
cooling  or  makeup  water  capability, 
rack  seismic/structural  evaluations,  rack 
fatigue  analysis,  SFP  structural 
evaluation,  bearing  pad  analysis,  and 
liner  integrity  analysis,  shallow  drop 
event,  deep  drop  event,  and  object  drop 
event.  The  proposed  modification 
increases  the  spent  fuel  storage  capacity, 
but  it  does  not  change  the  frequency  or 
probability  or  method  for  handling 
spent  fuel  assemblies. 

The  proposed  expansion  of  the  SFP 
will  not  affect  any  of  the  assumptions  or 
inputs  used  in  evaluating  the  dose 
consequences  of  a  fuel  handling 
accident  and  therefore  will  not  result  in 
an  increase  in  the  doses  from  a 
postulated  fuel  handling  accident. 

Environmental  impact  Conclusions 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site. 


and  there  is  no  significant  increase  in 
occupational  or  public  exposure. 
Therefore,  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impacts.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  this  action. 

Alternatives  to  the  Proposed  Action 

Shipping  Fuel  to  a  Permanent  Federal 
Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
To  date,  no  location  has  been  identified 
and  an  interim  federal  storage  facility 
has  yet  to  be  identified  in  advance  of  a 
decision  on  a  permanent  repository. 
Therefore,  shipping  the  spent  fuel  to  the 
DOE  repository  is  not  considered  an 
alternative  to  increased  onsite  fuel 
storage  capacity  at  this  time. 

Shipping  Fuel  to  a  Reprocessing  Facility 

Reprocessing  of  spent  fuel  fi'om 
Kewaimee  is  not  a  viable  alternative 
since  there  are  no  operating  commercial 
reprocessing  facilities  in  the  United 
States.  Therefore,  spent  fuel  would  have 
to  be  shipped  to  an  overseas  facihty  for 
reprocessing.  However,  this  approach 
has  never  been  used  and  it  would 
require  approval  by  the  Department  of 
State  as  well  as  other  entities. 
Additionally,  the  cost  of  spent  fuel 
reprocessing  is  not  offset  by  the  salvage 
value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 

Shipping  the  Fuel  Offsite  to  Another 
Utility,  another  NMC  Site,  or  Private 
Fuel  Storage  Facility 

The  shipment  of  fuel  to  another  utility 
or  transferring  fuel  to  another  of  the 
licensee's  facilities  would  provide  short- 
term  relief  from  the  problems  at 
Kewaunee.  The  Nuclear  Waste  Policy 
Act  of  1982,  Subtitle  B,  Section 
131(a)(1),  however,  clearly  places  the 
responsibility  for  the  interim  storage  of 
spent  fuel  with  each  owner  or  operator 
of  a  nuclear  plant.  The  SFPs  at  the  other 
reactor  sites  were  designed  with 


capacity  to  accommodate  spent  fuel 
from  those  particular  sites.  Therefore, 
transferring  spent  fuel  from  Kewaunee 
to  other  sites  would  create  storage 
capacity  problems  at  those  locations. 
The  shipment  of  spent  fuel  to  another 
site  or  transferring  it  to  another  NMC 
site  is  not  an  acceptable  alternative 
because  of  increased  fuel  handling  risks 
and  additional  occupational  radiation 
exposure,  as  well  as  the  fact  that  no 
additional  storage  capacity  would  be 
created. 

The  shipment  of  fuel  to  a  private  fuel 
storage  facility  is  an  alternative  to 
increasing  the  onsite  spent  fuel  storage 
capacity.  However,  a  private  fuel  storage 
facility  is  not  licensed  at  this  time. 
Therefore,  shipping  the  spent  fuel  to  a 
private  fuel  storage  facility  is  not 
considered  an  alternative  to  increased 
onsite  fuel  storage  capacity  at  this  time. 

Alternatives  Creating  Additional  Storage 
Capacity 

Alternative  technologies  that  would 
create  additional  storage  capacity 
include  rod  consolidation,  dry  cask 
storage,  modular  vault  dry  storage,  and 
constructing  a  new  pool.  Rod 
consolidation  involves  disassembling 
the  spent  fuel  assemblies  and  storing  the 
fuel  rods  from  two  or  more  assemblies 
into  a  stainless  steel  canister  that  can  be 
stored  in  the  spent  fuel  racks.  Industry 
experience  with  rod  consolidation  is 
currently  limited,  primarily  due  to 
concerns  for  potential  gap  activity 
release  due  to  rod  breakage,  the 
potential  for  increased  fuel  cladding 
corrosion  due  to  some  of  the  protective 
oxide  layer  being  scraped  off,  and 
because  the  prolonged  consolidation 
activity  could  interfere  with  ongoing 
plant  operations.  Dry  cask  storage  is  a 
method  of  transferring  spent  fuel,  after 
storage  in  the  pool  for  several  years,  to 
high  capacity  casks  with  passive  heat 
dissipation  feattires.  After  loading,  the 
casks  are  stored  outdoors  on  a 
seismically  qualified  concrete  pad. 
Concerns  for  dry  cask  storage  include 
the  need  for  special  secuirity  provisions 
and  high  cost.  Vault  storage  consists  of 
storing  spent  fuel  in  shielded  stainless 
steel  cylinders  in  a  horizontal 
configuiration  in  a  reinforced  concrete 
vault.  The  concrete  vault  provides 
missile  and  earthquake  protection  and 
radiation  shielding.  Concerns  for  vault 
dry  storage  include  security,  land 
consumption,  eventual 
decommissioning  of  the  new  vault,  the 
potential  for  fuel  or  clad  rupture  due  to 
high  temperatures,  and  high  cost.  The 
alternative  of  constructing  and  licensing 
new  spent  fuel  pools  is  not  practical  for 
Kewaunee  because  such  an  effort  would 


require  about  10  years  to  complete  and 
would  be  an  expensive  alternative. 
The  alternative  technologies  that 
could  create  additional  storage  capacity 
involve  additional  fuel  handling  with  an 
attendant  opportunity  for  a  fuel 
handling  accident,  involve  higher 
cumulative  dose  to  workers  affecting  the 
fuel  transfers,  require  additional 
security  measures  that  are  significantly 
more  expensive,  and  would  not  result  in 
a  significant  improvement  in 
environmental  impacts  compared  to  the 
proposed  reracking  modifications. 

Reduction  of  Spent  Fuel  Generation 

Generally,  improved  usage  of  the  fuel 
and/or  operation  at  a  reduced  power 
level  would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  SFPs  and  thus,  increase  the 
amount  of  time  before  the  maximum  ' 
storage  capacities  of  the  SFPs  are 
reached.  With  extended  burnup  of  fuel 
assemblies,  the  fuel  cycle  would  be 
extended  and  fewer  off-loads  would  be 
necessary.  This  is  not  an  alternative  for 
resolving  the  loss  of  full  core  off-load 
capability  that  will  occur  as  a  result  of 
the  Kewaunee  refueling  outage 
scheduled  for  the  Fall  2001,  because  the 
spent  fuel  to  be  transferred  to  the  pool 
for  storage  has  almost  completed  its 
operating  history  in  the  core.  In 
addition.  Operating  the  plant  at  a 
reduced  power  level  would  not  make 
effective  use  of  available  resources  and 
would  cause  unnecessary  economic 
hardship  on  the  licensee  and  its 
customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  by 
increasing  burnup  further  or  reducing 
power  is  not  considered  a  practical 
alternative. 

The  No-Action  Alternative 

Also,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no 
significant  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  actions  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Kewaunee. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  October  12,  2000,  the  NRC  staff 
consulted  with  the  Wisconsin  State 
official,  S.  Jenkins  of  the  Wisconsin 
Public  Service  Commission,  regarding 
the  environmental  impact  of  the 


proposed  action.  The  state  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a^ 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  18, 1999,  as 
supplemented  by  letter  dated  August  7, 
2000,  which  are  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wAvw.nrc.gov  (the  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November,  2000. 

For  the  Nuclear  Regulatory  Commission, 
Claudia  M.  Craig, 

Section  Chief,  Section  1 ,  Project  Directorate 
in.  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-31157  Filed  12-6-00;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  imder  Schedules 
placed  imder  Schedule  C  in  the 
excepted  service,  as  required  by  Civil 
Service  Rule  VI,  Exceptions  from  the 
Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Shivery,  Director,  Washington  Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  imder 
the  Excepted  Service  provisions  of  5 
CFR  213  October  25,  2000  (65  FR 
63903).  hidividual  authorities 
established  or  revoked  under  Schedule 
C  between  October  1.  2000,  and  October 
31,  2000,  appear  in  the  listing  below. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 


soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  is  published  each  year. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  October  2000: 

Department  of  Agriculture 

Confidential  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
October  23,  2000. 

Special  Assistant  to  the 
Administrator,  Foreign  Agriculture 
Service.  Effective  October  23,  2000. 

Departnient  of  Commerce 

Director  of  Advance  to  the  Deputy 
Chief  of  Staff  for  External  Affairs. 
Effective  October  4,  2000. 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff  for  External  Affairs. 
Effective  October  4,  2000. 

Policy  Advisor  for  International  and 
Economic  Affairs  to  the  Assistant  to  the 
Secretary  and  Director,  Office  of  Policy 
and  Strategic  Planning.  Effective 
October  11,  2000. 

Department  of  Defense 

Defense  Fellow  to  the  Special 
Assistant  for  White  House  Liaison. 
Effective  October  13,  2000. 

Department  of  Education 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs,  Constituent 
Relations  and  Corporate  Liaison. 
Effective  October  4,  2000. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary,  Regional  Services, 
Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  October  4. 
2000. 

Special  Assistant  to  the  Counselor  to 
the  Secretary.  Effective  October  23, 
2000. 

Department  of  Energy 

Special  Assistant  to  the  Chief 
Financial  Ofiicer.  Effective  October  1 1 , 
2000. 

Special  Assistant  to  the  Director, 
Office  of  Scheduling  and  Advance. 
Effective  October  26,  2000. 

Special  Assistant  to  the  Director, 
Secretary  of  Energy  Advisory  Board. 
Effective  October  27,  2000. 

Department  of  Health  and  Human 
Services 

Confidential  Assistant  to  the 
Executive  Secretary  to  the  Department 
of  Health  and  Human  Services.  Effective 
October  27,  2000. 
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Department  of  Housing  and  Urban 
Development 

General  Deputy  Assistant  Secretary 
for  Housing  to  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner.  Effective  October  4, 
2000. 

Intergovernmental  Relations 
Specialist  to  the  Deputy  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
October  13,  2000. 

Department  of  Justice 

Assistant  to  the  Attorney  General 
(Director  of  Scheduling).  Effective 
October  27.  2000. 

Department  of  Labor 

Advisor  to  the  Secretary  of  Labor. 
Effective  October  24,  2000. 

Staff  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
October  27,  2000. 

Director  of  ScheduHng  and  Advance 
to  the  Chief  of  Staff.  Effective  October 
27,  2000. 

Department  of  State 

Staff  Assistant  to  the  Senior  Advisor 
to  the  Secretary  and  White  House 
Liaison.  Effective  October  27,  2000. 

Department  of  Transportation 

Deputy  Assistant  Administrator  to  the 
Assistant  Administrator  for  Government 
and  Industry  Affairs.  Effective  October 
4,-2000. 

Office  of  National  Drug  Control  Policy 

Staff  Assistant  (Office  Automation)  to 
the  Chief  of  Staff,  Office  of  National 
Drug  Control  Policy.  Effective  October  4, 
2000. 

Staff  Assistant  (Office  Automation)  to 
the  Director,  Office  of  National  Drug 
Control  Policy.  Effective  October  4. 
2000. 

Small  Business  Administration 

Senior  Advisor  to  the  Associate 
Administrator  for  Veteran's  Business 
Development.  Effective  October  11, 
2000. 

Conhdential  Advisor  to  the  Deputy 
Administrator  and  Director  of  External 
Affairs.  Effective  October  16,  2000. 

Speechwriter  and  Special  Assistant  to 
the  Associate  Administrator  for 
Communications  and  Public  Liaison. 
Effective  October  27,  2000. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.  218 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-31148  Filed  12-6-00;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the  Office 
of  Personnel  Management  and  the 
Social  Security  Administration 

AGENCY:  Office  of  Personnel 
Management  (0PM). 
ACTION:  Notice  of  a  computer  matching 
program  between  the  OPM  and  the 
Social  Seciirity  Administration  (SSA) 
for  public  comment. 

SUMMARY:  OPM  is  publishing  notice  of 
its  computer  matching  program  with 
SSA  to  meet  the  reporting  and 
publication  requirements  of  Public  Law 
100-503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988.  In  this 
match,  SSA  records  are  used  in 
redetermining  and  recomputing  certain 
aimuitants'  benefits  where 
computations  are  based,  in  part,  on 
military  service  performed  after 
December  1956  under  the  Civil  Service 
Retirement  System  (CSRS)  and  for 
annuitants  under  the  Federal 
Employees'  Retirement  System  (FERS) 
who  have  a  CSRS  component  in  their 
FERS  annuity  computation.  The 
purpose  of  this  match  is  to  identify 
these  beneficiaries. 
DATES:  This  matching  program  will 
become  effective  in  November  2000,  or 
40  days  after  the  agreements  by  the 
parties  participating  in  the  match  have 
been  submitted  to  Congress  and  the 
Office  of  Management  and  Budget 
(0MB),  unless  either  the  Congress  or 
OMB  objects  thereto.  Any  public 
comment  on  this  matching  program 
must  be  submitted  on  or  before  January 
8,  2001. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  William  J. 
Washington,  Acting  Assistant  Director 
for  Systems,  Finance  and 
Administration,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
4312,  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Plaster,  (202)  606-2115. 
SUPPLEMENTARY  INFORMATION:  OPM  and 
SSA  have  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  two  agencies.  The  purpose 
of  the  agreement  is  to  establish  the 
conditions  under  which  SSA  agrees  to 
the  disclosiu-e  of  Social  Security  benefit 
and/or  tax  information  to  OPM.  OPM,  as 
specified  in  5  U.S.C.  8332(j)(l),  has  an 
obligation  to  use  post  1956  earnings 
data  in  redetermining  and  recomputing 
annuities  for  certain  CSRS  and  FERS 
annuitants.  Section  1106  of  the  Social 


Security  Act  (42  U.S.C.  1306)  requires 
that  SSA  disclose  the  needed  data  to 
OPM. 

Office  of  Personnel  Management. 
lanice  R.  Lachance, 

Director. 

Report  of  Computer  Matching 
Agreement  Between  the  Office  of 
Personnel  Management  and  the  Social 
Security  Administration 

A.  Participating  Agencies 
OPM  and  SSA 

B.  Purpose  of  the  Matching  Program 

Chapters  83  and  84  of  title  5,  United 
States  Code  (U.S.C),  provide  the  basis 
for  computing  annuities  under  the  Civil 
Service  Retirement  System  and  the 
Federal  Employees'  Retirement  System 
respectively,  and  require  release  of 
information  by  SSA  in  order  to 
administer  post  1956  data  exchanges.  In 
this  match,  SSA  records  are  used  in 
redetermining  and  recomputing  certain 
annuitants'  benefits  where 
computations  are  based,  in  part,  on 
military  service  performed  after 
December  1956  under  the  Civil  Service 
Retirement  System  (CSRS)  and  for 
annuitants  under  the  Federal 
Employees'  Retirement  System  (FERS) 
who  have  a  CSRS  component  in  their 
FERS  aimuity  calculation.  The  purpose 
of  this  match  is  to  identify  these 
beneficiaries. 

C.  Authority  for  Conducting  the  Match 
Program 

Chapters  83  and  84,  title  5,  United 
States  Code,  section  1106  of  the  Social 
Security  Act  (42  U.S.C.  1306)  and  the 
hiternal  Revenue  Code  (26  U.S.C.  6103). 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

SSA  will  disclose  information  from  its 
Master  Beneficiary  Record  (MBR)  and 
its  Earnings  Recording  and  Self- 
Employment  Income  System  (MEF)  and 
manually  extracted  post  1956  military 
wage  information  from  SSA's  "1086" 
microfilm  file  when  required.  SSA  has 
published  routine  uses  for  these  systems 
of  records,  last  published  for  the  MBR, 
60-0090  (SSA/OSR)  on  January  6,  1995 
at  60  FR  2144  and  Tor  the  MEF,  60-0059 
(SSA/OSR).  on  December  5,  1994  at  59 
FR  62407. 

OPM's  records  consist  of  aimuity  data 
from  its  system  of  records  entitled  OPM/ 
Central-1,  Civil  Service  Retirement  and 
Insurance  Records,  last  published  in  the 
Federal  Register  at  64  FR  54930, 
October  8, 1999,  as  amended  May  3, 
2000  (65  FR  25775). 


E.  Description  of  Matching  Program 

OPM  provides  a  monthly  electronic 
finder  file  to  SSA  containing  data  on 
those  individuals  for  whom  OPM 
requests  post  1956  military  service 
benefit  information.  These  elements  will 
be  matched  against  SSA  records.  SSA 
furnishes  OPM  by  electronic  reply  file 
benefit  information  on  these 
individuals,  including  the  amount  of  the 
SSA  benefit  attributable  to  the  post  1956 
military  service  (which  constitutes  the 
CSRS  or  FERS  annuity  reduction 
amoimt). 

F.  Privacy  Safeguards  and  Security 

The  personal  privacy  of  the 
individuals  whose  names  are  included 
in  the  tapes  is  protected  by  strict 
adherence  to  the  provisions  of  the 
Privacy  Act  of  1974  and  OMB's 
"Guidance  Interpreting  the  Provisions  of 
PubUc  Law  100-503,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988".  Access  to  the  records  used  in  the 
data  exchange  is  restricted  to  only  lliose 
authorized  employees  and  officials  who 
need  it  to  perform  their  official  duties. 
Records  matched  or  created  will  be 
stored  in  an  area  that  is  physically  safe 
from  access  by  imauthorized  personnel 
during  duty  hours  as  well  as  nonduty 
hours  or  when  not  in  use.  Records  used 
in  this  exchange  and  any  records 
created  by  this  exchange  will  be 
processed  imder  the  immediate 
supervision  and  control  of  authorized 
personnel  in  a  manner  which  will 
protect  the  confidentiality  of  the 
records. 

Both  OPM  and  SSA  have  the  right  to 
make  onsite  inspections  or  make  other 
provisions  to  ensure  that  adequate 
safeguards  are  being  maintained  by  the 
other  agency. 

F.  Inclusive  Dates  of  the  Matching 
Program 

This  computer  matching  program  is 
subject  to  review  by  the  Congress  and 
OMB.  OPM's  report  to  these  parties 
must  be  received  at  least  40  days  prior 
to  the  initiation  of  any  matching 
activity.  If  no  objections  are  raised  by 
either  Congress  or  OMB,  and  the 
mandatory  30  day  public  notice  period 
for  comment  for  this  Federal  Register 
notice  expires,  with  no  significant 
receipt  of  adverse  public  comments 
resulting  in  a  contrary  determination, 
then  this  computer  matching  program 
becomes  effective.  By  agreement 
between  OPM  and  SSA,  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  renew 


for  12  additional  months  under  the 
terms  set  forth  m  5  U.S.C.  552a(o)(2)(D). 

[FR  Doc.  00-31149  Filed  12-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24778;  File  No.  812-12194] 
Advantus  Series  Fund,  Inc.,  et  al. 

November  30.  2000. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940,  as 
amended  (the  "1940  Act"),  for 
exemptions  from  the  provisions  of 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 

APPLICANTS:  Advantus  Series  Fund,  Inc. 
("Advantus  Fund"),  an  open-end, 
management  investment  company,  and 
Advantus  Capital  Management,  Inc. 
("Advantus  Capital"),  the  investment 
adviser  of  Advantus  Fimd. 
SUMMARY  OF  APPUCATION:  Apphcants 
seek  an  order  granting  exemptions  from 
the  provisions  of  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  1940  Act,  and 
Rules  6e-2(b){15)  and  6e-3(T)(b)(15) 
therexmder,  to  the  extent  necessary  to 
permit  shares  of  any  cmrent  or  future 
series  of  the  Advantus  Fund  and  of  any 
futiue  open-end  investment  companies 
for  which  Advantus  Capital  or  any 
affiliated  person  of  Advantus  Capital 
serves  as  investment  adviser,  manager, 
principal  underwriter,  or  sponsor 
(collectively,  "the  Futiu-e  Funds," 
collectively  with  Advantus  Fund,  the 
"Fimds"  or  individually  a  "Fund")  to  be 
sold  to  and  held  by  (a)  separate  accounts 
funding  variable  annuity  and  variable 
life  insurance  contracts  issued  by  both 
affiliated  and  imaffiliated  life  insurance 
companies  (the  separate  accounts, 
hereinafter  "Separate  Accounts,"  and 
the  life  insurance  companies, 
hereinafter  "Participating  Life  Insurance 
Companies"),  and  (b)  qualified  plans 
outside  of  the  separate  account  context 
(including,  without  limitation,  those 
trusts,  plans,  accoimts,  contracts  or 
annuities  described  in  Sections  401(a), 
403(a),  403(b),  408(a),  408(b),  414(d), 
457(b),  408(k),  or  501(c)(18)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code")),  and  any  other 
trust,  plan,  account,  contract  or  annuity 
that  is  determined  to  be  within  the 
scope  of  Treasury  Regulation 
1.817.5(f)(3)(iii)  ("Qualified  Plans"  or 
"Plans").  Applicants  request  that  the 


exemptive  relief  being  requested  apply 
to  any  series  of  shares  of  the  Funds  that 
may  be  created  in  the  future.  The  only 
registered  open-end  management 
investment  company  that  ciurently 
intends  to  rely  on  the  requested  order  is 
Advantus  Fund. 

Filing  Date:  The  application  was  filed 
on  JiUy  31,  2000,  and  amended  and 
restated  on  November  15,  2000  and 
November  28,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  26,  2000,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Seciuities  and 
Exchange  Commission.  450  Fifth  Street, 
NW,  Washington.  DC  20549-0609. 
Applicants,  Minnesota  Life  Insurance 
Company,  c/o  Donald  F.  Gruber,  Esq.. 
Assistant  General  Coimsel,  400  Robert 
Street  North.  St.  Paul.  Minnesota 
55101-2098. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
L.  Vlcek,  Senior  Counsel,  or  Loma  J. 
MacLeod,  Branch  Chief.  Office  of 
Insurance  Products,  Division  of 
Investment  Management  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0102  (202-942- 
8090). 

Applicants'  Representations 

1.  Advantus  Fund  is  a  no-load,  open- 
end,  management  investment  company 
registered  under  the  1940  Act.  Advantus 
Fund  is  organized  as  a  Minnesota 
corporation  established  under 
Minnesota  law  on  February  21.  1985. 
Prior  to  a  change  in  Advantus  Fund's 
name  in  1997,  Advantus  Fund  was 
known  as  the  MIMLIC  Series  Fund.  Inc. 

2.  Advantus  Fund  is  a  series 
company,  consisting  of  nineteen 
separate  portfolios,  each  vrith  its  own 
investment  objectives  (each  a 
"Portfoho").  Each  Portfolio  issues  a 
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separate  series  of  Advantus  Fund's 
common  stock.  The  investment  advisor 
of  Advantus  Fund  is  Advantus  Capital, 
a  Minnesota  corporation.  Prior  to  May  1, 
1997,  Advantus  Fund  obtained  advisory 
services  from  MIMLIC  Asset 
Management  Company,  formerly  the 
parent  company  of  Advantus  Capital. 

3.  Advantus  Capital  commenced  its 
business  in  Jime  1994,  and  provides 
investment  advisory  services  to  eleven 
other  Advantus  funds  and  various 
private  accounts.  Advantus  Capital  was 
incorporated  in  Minnesota  in  June  1994, 
and  is  a  wholly  owrned  subsidiary  of 
Minnesota  Life  Insurance  Company 
("Minnesota  Life"),  a  Minnesota 
corporation  that  formerly  was  known  as 
The  Minnesota  Mutual  Life  Insvuance 
Company. 

4.  Shares  of  Advantus  Fund  are 
currenUy  offered  to  a  nmnber  of 
Separate  Accounts  of  Minnesota  Life  to 
fund  benehts  under  variable  annuity 
and  variable  life  insurance  contracts 
issued  by  it  and  the  Separate  Accounts. 
Five  of  those  Separate  accounts  are 
registered  as  unit  investment  trusts 
under  the  1940  Act.  Shares  of  Advantus 
Fund  currently  are  not  sold  directly  to 
the  public.  Shares  of  the  Funds  may,  in 
the  futiu^,  be  sold  to  other  separate 
accounts  or  to  other  issuers  of  variable 
annuity  and  variable  life  insurance 
contracts.  The  Separate  Accoiuits 
referred  to  above  invest  in  shares  of  the 
relevant  Portfolios  in  accordance  with 
allocation  instructions  received  from  the 
variable  annuity  contract  owners  or 
variable  life  insurance  policy  owners  of 
Minnesota  Life. 

5.  Advantus  Fimd  intends  to  offer 
shares  of  its  existing  Portfolios  and 
future  investment  portfolios  to  Separate 
Accounts  of  Participating  Insurance 
Companies  (defined  below),  in  order  to 
serve  as  the  investment  vehicle  for 
various  types  of  insiu-ance  products 
which  may  include  variable  annuity 
contracts,  single  premium  variable  life 
insurance  contracts,  scheduled 
premium  variable  life  insurance 
contracts,  modified  single  premium 
variable  life  insurance  policies,  and 
flexible  premium  variable  life  insurance 
contracts  (collectively  referred  to  herein 
as  "variable  contracts").'  Participating 
Insurance  Companies  will  be  those 
insvuance  companies  that  purchase 
shares  of  the  Funds,  or  of  any  of  their 
Portfolios  or  future  Portfolios,  for  such 
purposes.  The  Fimds  also  may  offer 
shares  of  their  existing  Portfolios  and 
future  investment  portfolios  directly  to 


<  Applicants  state  that  some  Separate  Accounts  to 
which  the  Fund  may  offer  its  shares  may  be  exempt 
from  registration  under  the  1940  Act. 


Qualified  Plans  outside  of  the  separate 
account  context. 

6.  The  Participating  Instirance 
Companies  will  establish  their  own 
Separate  Accoimts  and  design  their  own 
variable  contracts.  Each  participating 
Insurance  Company  will  have  the  legal 
obligation  of  satisfying  all  requirements 
applicable  to  such  insurance  company 
under  the  Federal  securities  laws.  It  is 
anticipated  that  Participating  Insurance 
Companies,  in  connection  with  variable 
Ufe  insurance  contracts,  may  rely  on 
individual  exemptive  orders  as  well. 
The  role  of  each  of  the  Funds,  so  far  as 
the  Federal  securities  law  are 
applicable,  will  be  limited  to  that  of 
offering  its  Portfolio  shares,  as  described 
below,  to  Separate  Accoimts  of  various 
insurance  companies  and  to  Qualified 
Plans,  and  fulfilling  any  conditions  the 
Commission  may  impose  upon  granting  . 
the  order  requested  herein. 

7.  The  Separate  Accounts  of  the 
Participating  Insurance  Companies  will 
invest  in  shares  of  the  Fiuads  in 
accordance  with  allocation  instructions 
received  from  the  contract  owners  of  the 
variable  contracts  (collectively,  the 
"contract  owners").  Additional 
information  regarding  Advantus  Fund  is 
contained  in  its  prospectus  and 
statement  of  additional  information, 
copies  of  which  are  included  in 
Advantus  Fund's  registration  statement 
under  the  Securities  Act  of  1933,  as 
amended,  and  the  1940  Act  (File  Nos. 
2-96990  and  811^279),  which  is 
incorporated  herein  by  reference. 

8.  As  noted  above,  the  Funds  may  also 
sell  their  shares  directly  to  Qualified 
Plans.  As  described  below,  changes  in 
the  tax  law  have  created  an  opportxmity 
for  a  Fund  to  increase  its  asset  base 
through  the  sale  of  its  shares  to  such 
Qualified  Plans. 

9.  Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  contracts 
held  in  segregated  asset  accounts.  The 
Code  provides  that  a  variable  contract 
shall  not  be  treated  as  an  annuity  or  life 
insurance  contract  for  any  period  (and 
any  subsequent  period)  for  which  the 
investments,  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department,  are  not  adequately 
diversified.  The  Treasviry  Department 
has  issued  regulations  (Treas.  Reg. 
1.817—5)  (the  "Treasury  Regulations") 
which  establish  diversification 
requirements  for  the  investment 
portfolios  imderlying  variable  contracts. 
The  Treasury  Regulations  provide  that, 
in  order  to  rely  on  certain  look-through 
provisions  of  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  underlying  investment 
company  must  be  held  by  the  segregated 


asset  accoimts  of  one  or  more  insurance 
companies.  The  Treasury  Regulations, 
however,  also  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  the  investment 
company  to  be  held  by  the  trustee  of  a 
qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 
also  to  be  held  by  insurance  company 
separate  accounts  (Treas.  Reg.  1.817- 
5(f)(3)(iii). 

10.  The  promulgation  of  Rules  6e- 
2(b)(15)  and  63-3(T)(b)(15)  under  the 
1940  Act  preceded  the  issuance  of  the 
Treasury  Regulations  which  made  it 
possible  for  shares  of  an  investment 
company  to  be  held  by  the  trustee  of  a 
Qualified  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Applicants 
submit  that  the  sale  of  shares  of  the 
same  investment  company  to  Separate 
Accounts  and  to  Qualified  Plans  would 
not  have  been  envisioned  at  the  time  of 
the  adoption  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  given  the  then-current  tax 
law. 

11.  Applicants  submit  further  that  the 
relief  requested  in  the  order  should  not 
be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  Qualified  Plans 
and,  in  fact,  may  allow  for  the 
development  of  larger  pools  of  assets 
resulting  in  greater  cost  efficiencies. 
Accordingly,  Applicants  are  requesting 
relief  from  Sections  9(a),  13(a),  15(a)  and 
15(b)  and  Rules  6e-2(lD)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Funds 
to  be  offered  and  sold  to,  and  held  by. 
Qualified  Plans  as  well  as  insurance 
company  separate  accounts. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
variable  life  insurance  contracts  issued 
through  a  separate  account  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b).  Section  9(a)  provides 
that  it  is  unlawful  for  any  company  to 
serve  as  an  investment  advisor  or 
principal  underwriter  of  any  registered 
open-end  investment  company  if  an 
affiliated  person  of  that  company  is 
subject  to  a  disqualification  enumerated 
in  Sections  9(a)(1)  or  (2),  Rules  6e- 
2(b)(15)(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a).  Rule  6e- 
2(b)(15)(iii)  provides  a  partial 
exemption  from  Sections  13(a),  15(a), 
and  15(b),  to  the  extent  those  sections 
have  been  deemed  by  the  Commission 
to  require  "pass-through"  voting  with 


respect  to  an  underlying  fund's  shares. 
The  exemptions  granted  to  a  separate 
account  2  by  Rule  6e-2(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "  exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company"  (emphasis 
supplied).  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  variable  life  insurance 
separate  account  that  owns  shares  of  a 
management  company  that  also  offers 
its  shares  (a)  to  a  variable  annuity 
separate  account  of  any  insurance 
company  (i.e.,  to  engage  in  "mixed 
funding  '),  (b)  to  a  variable  life 
insurance  or  variable  annuity  separate 
account  of  any  unaffiliated  life 
insurance  company  [i.e.,  to  engage  in 
"shared  funding"),  or  (c)  directly  to 
Qualified  Plans. 

2.  Applicants  submit  that  the  reUef 
granted  by  Rule  6e-2(b)(15)  is  in  no  way 
affected  by  the  sale  of  Fund  shares  in 
connection  with  mixed  or  shared 
funding  or  by  direct  sales  to  Qualified 
Plans.  Applicants,  therefore,  are  seeking 
an  order  to  permit  the  Participating 
Insurance  Companies  to  rely  on  the 
relief  granted  in  Rule  6e-2(b)(15). 
Applicants  submit  that,  if  the  Funds 
were  to  sell  their  shares  only  to 
Qualified  Plans,  that  no  exemptive  relief 
would  be  necessary.  None  of  the  relief 
provided  for  in  Rule  6e-2(b)(15)  relates 
to  qualified  pension  and  retirement 
plans  or  to  a  registered  investment 
company's  ability  to  sell  its  shares  to 
such  plans.  It  is  only  because  the 
Separate  Accounts  investing  in  the 
Funds  are  themselves  investment 
companies  which  desire  to  rely  upon 
Rule  6e-2  that  the  Applicants  are 
seeking  the  order.  Accordingly,  an  order 
is  requested  exempting  variable  life 
insurance  Separate  Accounts  (and,  to 
the  extent  necessary,  any  principal 
underwriter  and  depositor  of  such  an 
account)  from  Sections  9(a),  13(a),  15(a), 
and  15(b),  and  Rule  6e-2(b)(15) 
thereunder,  to  the  extent  necessary  to 
permit  the  sale  of  Funds  shares  to  (a) 
variable  annuity  Separate  Accounts  and 
variable  life  insurance  Separate 
Accounts  of  the  same  life  insurance 
company  or  of  affiliated  life  insurance 
companies;  (b)  Separate  Accounts  of 
unaffiliated  life  insurance  companies; 
and  (c)  Qualified  Plans. 


^  Applicants  state  that  the  exemptions  provided 
by  Rule  6e-2  also  are  available  to  the  investments 
advisor,  principal  underwriter,  and  sponsor  or 
depositor  of  the  separate  account. 


3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  13(a),  15(a),  and  15(b)  to 
the  extent  that  those  sections  have  been 
deemed  by  the  Commission  to  require 
"pass-through"  voting  with  respect  to 
an  underlying  fund's  shares.  In 
addition.  Rule  6e-3(T)Cb)(l5)  provides  a 
partial  exemption  from  Section  9(a)  to 
the  extent  that  such  section  would 
render  a  company  ineUgible  to  serve  an 
investment  advisor  or  principal 
underwriter  of  any  registered  open-end 
management  investment  company, 
where  an  officer,  director,  employee  or 
affiliated  person  of  such  company  is 
subject  to  a  disqualification  enumerated 
in  Section  9(a),  but  the  individual 
subject  to  such  disqualification  does  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
registered  management  investment 
company.  The  exemptions  granted  to  a 
separate  account  by  Rule  6e-3(T)(b)(15) 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company 
offering  either  scheduled  (premium 
variable  life  insurance)  contracts  or 
flexible  (premium  variable  life 
insurance)  contracts,  or  both;  or  which 
also  offer  their  shares  to  variable 
annuity  separate  accounts  of  the  life 
insurer  or  of  an  affiliated  life  insurance 
company"  (emphasis  supplied). 
Applicants  note  that,  therefore.  Rule  6e- 
3(T)  permits  mixed  funding  with  respect 
to  a  flexible  premium  variable  life 
insurance  separate  account,  subject  to 
certain  conditions,  but  does  not  permit 
shared  fimding  or  sales  to  Qualified 
Plans. 

4.  Applicants  submit  that  the  relief 
granted  by  Rule  6e-3(T)(b)(15)  is  in  no 
way  affected  by  the  purchase  of  shares 
of  the  Funds  by  Qualified  Plans. 
However,  in  that  the  relief  under  Rule 
6e-3(T)(b)(15)  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts.  Applicants  believe 
that  additional  exemptive  relief  is 
necessary  if  the  shares  of  the  Funds  are 
also  to  be  sold  to  Qualified  Plans. 
Applicants,  therefore,  are  seeking  the 
order  to  permit  the  Participating 
Insurance  Companies  to  rely  on  the 
relief  granted  in  Rule  6e-3(T)(b)(15). 

5.  Accordingly,  Applicants  are 
requesting  the  order  granting  flexible 
premium  variable  life  insurance 
Separate  Accounts  of  Participating 


Insurance  Companies  (and.  to  the  extent 
necessary,  any  principal  underwriter 
and  depositor  of  such  an  account)  and 
the  Applicants  from  Sections  9(a).  13(a), 
15(a),  and  15(b)  of  the  1940  Act,  and 
Rule  6e-3(T)(b)(15)  thereunder,  to  the 
extent  necessary  to  permit  the  sale  of 
Fund  shares  to  (a)  variable  annuity 
Separate  Accounts  and  variable  life 
insurance  Separate  Accounts  of  the 
same  life  insurance  company  or  of 
affiliated  life  insurance  companies;  (b) 
Separate  Accounts  of  afflliated  life 
insurance  companies;  and  (c)  Qualified 
Plans. 

6.  Applicants  state  that,  consistent 
with  the  Commission's  authority  under 
Section  6(c)  of  the  1940  Act  to  grant 
exemptive  orders  to  a  class  or  classes  or 
persons  and  transactions,  their 
application  requests  relief  for  the  class 
consisting  of  insurers  and  Separate 
Accounts'  investing  in  the  Funds  (and 
principal  underwriters  and  depositors  of 
such  accounts).  Applicants  maintain 
that  there  is  ample  precedent,  in  a 
variety  of  contexts,  for  granting 
exemptive  relief  not  only  to  the 
applicants  in  a  given  case,  but  also  to 
members  of  the  class  not  currently 
identified  that  may  be  similarly  situated 
in  the  future.  The  Applicants  state  that 
the  Commission  has  granted  class 
exemptions  in  the  context  of  mixed  and 
shared  funding  similar  to  the  class  relief 
requested  herein  where  the  underlying 
mutual  fund  used  for  funding  variable 
contracts  also  would  be  sold  to  qualified 
pension  and  retirement  plans. 

7.  Section  6(c)  of  the  1940  Act 
provides,  in  part,  that  the  Commission, 
by  order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provision  of  the  1940  Act,  or  the 
rules  or  regulations  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

8.  Applicants  represent  that  they  are 

not  aware  of  any  stated  rationale  for  "k 

excluding  Participating  Insurance 
Companies  and  Separate  Accounts  from 
the  exemptive  relief  requested  herein 
because  the  Funds  also  may  sell  their 
shares  to  Quahfied  Plans.  Applicants 
maintain  that,  if  the  Funds  were  to  sell 
their  shares  only  to  Qualified  Plans,  no 
exemptive  relief  would  be  necessary. 
Applicants  state  that  the  relief  provided 
under  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  does  not  relate  to  qualified 
pension  and  retirement  plans  or  to  a 
registered  investment  company's  ability 
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to  sell  its  shares  to  such  plans. 
Applicants  note  that  exemptive  relief  is 
requested  in  this  application  only 
because  the  Separate  Accounts  investing 
in  the  Funds  are  themselves  investment 
companies  seeking  relief  under  Rules 
6e-2  and  6e-3(T)  and  do  not  wish  to  be 
denied  such  relief  if  the  Funds  sell  their 
shares  to  Qualified  Plans. 

9.  Applicants  submit  that  the  same 
policies  and  considerations  that  led  the 
Conunission  to  grant  such  exemptions 
to  other  applicants  are  present  here. 
Moreover,  for  the  reasons  stated  below. 
Applicants  submit  that  the  exemptions 
requested  are  appropriate  and  in  the 
public  interest,  consistent  with  the 
protection  of  investors,  and  consistent 
with  the  piuposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act. 
Applicants,  therefore,  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting  the 
exemptions  requested. 

10.  Section  9(a)  provides  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  advisor  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Section 
9(a)(1)  or  (2).  Rules  6e-2(b)(15)(i)  and 
(ii)  and  Rules  6e-3(T)(b)(15)(i)  and  (ii) 
provide  exemptions  from  Section  9(a) 
under  certain  circiunstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding  imposed  by 
the  1940  Act  and  the  rules  thereimder. 
These  exemptions  limit  the  application 
of  the  eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

11.  Rules  6e-2(b)(15)(i)  and  6e- 
3(T)(b)(15)(i)  provide,  in  effect,  that  the 
fact  that  an  individual  disqualified 
imder  Section  9(a)(1)  or  Section  9(a)(2) 
is  an  officer,  director,  or  employee  of  an 
insurance  company,  or  any  of  its 
affiliates,  would  not,  by  virtue  of 
Section  9(a)(3),  disqualify  the  insurance 
company  or  any  of  its  affiliates  from 
serving  in  any  capacity  with  respect  to 
an  underlying  investment  company, 
provided  that  the  disqualified 
individual  did  not  participate  directly 
in  the  management  or  administration  of 
the  underlying  investment  company. 

12.  Similarly,  Rules  6e-2{b)(15)(ii) 
and  6e-3(T)(b)(15)(ii)  provide,  in  effect, 
that  the  fact  that  any  company 
disqualified  under  Section  9(a)(1)  or 
Section  9(a)(2)  is  affiliated  with  the 
insurance  company  would  not,  by  virtue 
of  Section  9(a)(3),  disqualify  the 
insurance  company  from  serving  in  any 
capacity  with  respect  to  an  underlying 
investment  company,  provided  that  the 
disqualified  company  did  not 


participate  directly  in  the  management 
or  administration  of  the  investment 
company. 

13.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-  3(T)(b)(15)  from  the  requirements  of 
Section  9,  in  effect,  limits  the  amount  of 
monitoring  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  Section  9.  Applicants 
maintain  that  these  1940  Act  rules 
recognize  that  it  is  not  necessary  to 
apply  the  provisions  of  Section  9(a)  to 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  organization.  Applicemts  also  state 
that  these  1940  Act  rules  further 
recognize  that  it  is  also  luuaecessary  to 
apply  Section  9(a)  to  individuals  in 
various  unaffiliated  insurance 
companies  (or  affiliated  companies  of 
Participating  Insiuance  Companies)  that 
may  utilize  the  Funds  as  funding  media 
for  variable  contracts.  Applicants 
submit  that  there  is  no  regulatory 
purpose  in  extending  the  Section  9(a) 
monitoring  requirements  because  of 
mixed  or  shared  funding.  Applicants 
represent  that  the  Participating 
Insiu-ance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Fimds,  and  that 
those  individuals  who  participate  in  the 
management  or  administration  of 
Advantus  Fund  and,  it  is  expected,  of 
any  Future  Fund,  will  remain  the  same 
regardless  of  which  Separate  Accoimts 
or  insurance  companies  use  such  Funds. 
Applicants  submit  that  applying  the 
monitoring  requirements  of  Section  9(a) 
because  of  investment  by  Separate 
Accoimts  of  other  insurers  would  be 
imjustified  and  would  not  serve  any 
regulatory  piupose.  Applicants  also 
state  that  the  increased  monitoring  costs 
would  reduce  the  net  rates  of  return 
realized  by  contract  owners. 

14.  With  respect  to  Qualified  Plans, 
Applicants  submit  that  the  relief 
requested  herein  from  Section  9(a)  in  no 
way  will  be  affected  by  the  proposed 
additional  use  of  the  shares  of  the  Funds 
in  coimection  with  Qualified  Plans. 
Applicants  maintain  that  the  insulation 
of  the  Funds  from  those  individuals 
who  are  disqualified  under  1940  Act 
remains  in  place.  Applicants  state  that, 
since  the  Quafified  Plans  are  not 
investment  companies  and  will  not  be 
deemed  to  be  affiliated  solely  by  virtue 
of  their  shareholdings,  no  additional 
relief  from  Section  9(a),  with  respect  to 
Qualified  Plans,  is  necessary. 

15.  Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
assvmie  the  existence  of  a  pass-through 


voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 
Applicants  represent  that  pass-through 
voting  privileges  will  be  provided  by 
Participating  Insiuance  Companies  with 
respect  to  all  variable  contract  owners 
so  long  as  the  Commission  interprets  the 
1940  Act  to  require  pass-through  voting 
privileges  for  variable  contract  owTiers. 

16.  Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
the  limitations  discussed  above  on 
mixed  and  shared  funding  are  observed. 

17.  Applicants  furthermore  state  that 
Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
advisor,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  Rule  6e-2  and  6e- 
3(T)). 

18.  Applicants  state  that  Rules  6e- 
2(b)(15)(iiiKB)  and  6e- 
3{T)(b)(15)(iii)(A)(2)  provide  that,  with 
respect  to  registered  management 
investment  companies  whose  shares  are 
held  by  a  separate  account  of  an 
insurance  company,  the  insurance 
company  may  disregard  voting 
instructions  of  contract  owners  if  the 
contract  owners  initiate  any  change  in 
such  investment  company's  investment 
policies,  principal  underwriter,  or  any 
investment  advisor  (provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(5)(ii), 
(b)(7)(ii)(B),  and  (b)(7)(ii)(C)  of  Rules  6e- 
2  and  6e-3(T)). 

19.  Applicants  note  that,  in  the  case 
of  such  a  change  in  the  investment 
company's  investment  policies,  the 
insiu^nce  company,  in  order  to 
disregard  contract  owner  voting 
instructions,  must  make  a  good-faith 
determination  that  such  a  change  either 
would:  (a)  Violate  state  law,  or  (b)  result 
in  investments  that  either  (i)  would  not 
be  consistent  with  the  investment 
objectives  of  the  separate  account  or  (ii) 
would  vary  from  the  general  quality  and 
nature  of  investments  and  investment 
techniques  used  by  other  separate 
accounts  of  the  company  or  of  an 
affiliated  life  insurance  company  with 
similar  investment  objectives. 
Applicants  state  that  voting  instructions 
with  respect  to  a  change  in  an 
investment  advisor  or  principal 
underwriter  may  be  disregarded  only  if 


the  insurance  company  makes  a  good- 
faith  determination  that:  (a)  The 
advisor's  fee  would  exceed  the 
maximum  rate  that  may  be  charged 
against  the  separate  account's  assets;  (b) 
the  proposed  advisor  may  be  expected 
to  employ  investment  techniques  that 
vary  from  the  general  techniques  used 
by  the  ciurent  advisor;  or  (c)  the 
proposed  advisor  may  be  expected  to 
manage  the  investment  company's 
investments  in  a  manner  that  would  be 
inconsistent  with  the  investment 
company's  investment  objectives  or  in  a 
manner  that  would  result  in 
investments  that  vary  from  certain 
standards. 

20.  Applicants  state  that  Rule  6e-2 
recognizes  that  a  variable  life  insurance 
contract,  as  an  insiu-ance  contract,  has 
important  elements  unique  to  insurance 
contracts  and  is  subject  to  extensive 
state  regulation  of  insurance.  Applicants 
believe  that,  in  adopting  Rule  6e- 
2(b)(15)(iii),  the  Commission  expressly 
recognized  that  state  insurance 
regulators  have  authority,  pursuant  to 
state  insurance  laws  or  regulations,  to 
disapprove  or  require  changes  in 
investment  policies,  investment 
advisors,  or  principal  undenvriters. 
Applicants  maintain  that  the 
Commission  also  expressly  has 
recognized  that  state  insurance 
regulators  have  authority  to  require  an 
insurer  to  draw  from  its  general  accoimt 
to  cover  costs  imposed  upon  the  insurer 
by  a  change  approved  by  contract 
owners  over  the  insiu-er's  objection.  The 
Appliccmts  note  that  the  Commission, 
therefore,  deemed  such  exemptions 
necessary  "to  ensure  the  solvency  of  the 
life  insurer  and  performance  of  its 
contractual  obligation  by  enabUng  an 
insurance  regulatory  authority  or  the  life 
insurer  to  act  when  certain  proposals 
reasonably  could  be  expected  to 
increase  the  risks  undertaken  by  the  life 
insurer."  '  Applicants  state  that,  in  this 
respect,  flexible  premium  variable  life 
insurance  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts.  Applicants 
therefore  maintain  that  the 
corresponding  provisions  of  Rule  6e- 
3(T)  (which  apply  to  flexible  premium 
insurance  contracts  and  which  permit 
mixed  funding)  undoubtedly  were 
adopted  in  recognition  of  the  same 
considerations  as  the  Commission 
applied  in  adopting  Rule  6e-2. 

21.  Applicants  believe  that  these 
considerations  are  no  less  important  or 
necessary  when  an  insiuance  company 
funds  its  separate  accounts  in 


^  Investment  Company  Act  Release  No.  9104 
(December  30, 1975)  (proposing  Rule  6e-2  under 
ije  1940  Act). 


connection  with  mixed  and  shared 
funding.  Applicants  not  thai  such  mixed 
and  shared  funding  does  not 
compromise  the  goals  of  the  insurance 
regulatory  authorities  or  of  the 
Commission.  Applicants  state  that, 
while  the  Commission  may  have  wished 
to  reserve  wide  latitude  with  respect  to 
the  once  unfamiliar  variable  annuity 
product,  that  product  is  now  familiar 
and  there  appears  to  be  no  reason  for  the 
maintenance  of  prohibitions  against 
mixed  and  shared  funding 
arrangements.  Applicants  further  state 
that,  indeed,  by  permitting  such 
arrangements,  the  Commission 
eliminates  needless  duplication  of  start- 
up and  administrative  expenses  and 
potentially  increases  an  investment 
company's  assets,  thereby  making 
effective  portfolio  management 
strategies  that  are  easier  to  implement 
and  promoting  other  economies  of  scale. 

22.  Applicants  maintain  that  their 
proposal  also  to  sell  shares  of  the  Fimds 
to  Qualified  Plans  will  not  have  any 
impact  on  the  relief  requested  in  this 
regard.  Applicants  represent  that  shares 
of  the  Funds  would  be  held  by  the 
trustees  of  Qualified  Plans  as  mandated 
by  Section  403(a)  of  ERISA.  Applicants 
note  that  Section  403(3)  also  provides 
that  the  trustee(s)  of  a  qualified  pension 
or  retirement  plan  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  plan  with  two  exceptions:  (a) 
when  the  plan  expressly  provides  that 
the  trustee(s)  is  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustee  is 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the  plan 
and  not  contrary  to  ERISA;  and  (b)  when 
the  authority  to  manage,  acquire,  or 
dispose  of  assets  of  the  plan  is  delegated 
to  one  or  more  investment  mangers 
pursuant  to  Section  402(c)(3)  of  ERISA. 
Applicants  state  that,  unless  one  of  the 
two  exceptions  stated  in  Section  403(a) 
applies,  qualified  pension  and 
retirement  plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Applicants  further 
state  that,  when  a  named  fiduciary 
appoints  an  investment  manger,  the 
investment  manager  has  the 
responsibility  to  vote  the  shares  held  by 
the  plan  unless  the  right  to  vote  such 
shares  is  reserved  to  ihe  trustees  or  the 
named  fiduciary  and  that,  in  any  event, 
there  is  no  pass-through  voting  to  the 
participants  in  such  qualified  pension 
and  retirement  plans. 

23.  Accordingly,  since  Qualified  Plan 
participants  are  not  entitled  to  pass- 
through  voting  privileges.  Applicants 
submit  that,  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  the  resolution  of  material 


irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  respect  to 
Qualified  Plans. 

24.  Applicants  state  that  the 
prohibitions  on  mixed  and  shared 
fimding  might  reflect  concern  regarding 
possible  different  investment 
motivations  among  investors. 
Applicants  note  that  when  Rule  6e-2 
was  adopted,  variable  aimuity  separate 
accounts  could  invest  in  mutual  funds 
whose  shares  also  were  offered  to  the 
general  public.  Applicants  maintain 
that,  at  the  time  of  the  adoption  of  Rule 
6e-2,  the  Commissions  staJPf  therefore 
contemplated  underlying  funds  with 
public  shareholders,  as  well  as  vn\h 
variable  life  insurance  separate  account 
shareholders.  Applicants  state  that  the 
Commission  staff  may  have  been 
concerned  with  the  potentially  different 
investment  motivations  of  public 
shareholders  and  variable  life  insurance 
contract  owners,  and  that  there  also  may 
have  been  some  concern  with  respect  to 
the  problems  of  permitting  a  state 
insurance  regulatory  authority  to  affect 
the  operations  of  a  publicly-available 
mutual  fiuad  and  to  affect  the 
investment  decisions  of  public 
shareholders.  Applicants  maintain  that, 
for  reasons  unrelated  to  the  1940  Act, 
however,  Internal  Revenue  Service 
Revenue  Ruling  81-225  (September  25, 
1981)  effectively  deprived  variable 
aimuities  funded  by  publicly-available 
mutual  funds  of  their  tax-benefited 
status.  The  Tax  Reform  Act  of  1984 
codified  the  prohibition  against  the  use 
of  publicly-available  mutual  funds  as  an 
investment  medium  for  variable 
contracts  (including  variable  life 
contracts).  Applicants  state  that  Section 
817(h)  of  the  Code  of  1986,  in  effect, 
requires  that  the  investment  made  by 
variable  annuity  and  variable  life 
insurance  separate  accounts  be 
"adequately  diversffied."  If  a  separate 
account  is  organized  as  a  unit 
investment  trust  that  invests  in  a  single 
fund  or  series,  then  the  separate  account 
will  not  be  diversified.  Applicants  note 
that,  in  this  situation,  however,  Section 
817(h)  of  the  Code,  in  effect,  provides 
that  the  diversification  test  will  be 
applied  at  the  underljdng  fund  level, 
rather  than  at  the  separate  account  level, 
but  only  if  "all  of  the  beneficial 
interests"  in  the  underlying  fund  "are 
held  by  one  or  more  instuance 
companies  (or  affiliated  companies)  in 
their  general  account  or  in  segregated 
asset  accounts  *   *   *."  Applicants  state 
that,  accordingly,  a  unit  investment 
trust  separate  account  that  invests  solely 
in  a  publicly-available  mutual  fund  will 
not  be  adequately  diversified.  In 
addition.  Applicants  state  that  any 


76682 Federal  Register /Vol.  65.  No.  236  /  Thursday,  December  7,  2000 /Notices 


Federal  Register/ Vol.  65,  No.  236 /Thursday.  December  7.  2000 /Notices 


76683 


underlying  mutual  fund,  including  any 
fund  that  sells  shares  to  separate 
accounts,  in  effect,  would  be  precluded 
from  selling  its  shares  to  the  public. 
Applicants  conclude  that,  consequently, 
there  will  be  no  public  shareholders  of 
the  Funds. 

25.  Applicants  state  that  the  rights  of 
an  insurance  company  or  of  a  state 
insurance  regtdator  to  disregard  the 
voting  instructions  of  contract  owners 
are  not  inconsistent  with  either  mixed 
funding  of  different  insurance  products 
or  shared  funding  by  unaffiliated 
insurers. 

26.  Applicants  state  that  the 
Commission's  primary  concern  with 
respect  to  mixed  and  shared  funding 
issues  is  that  of  potential  conflicts  of 
interest.  Applicants  submit  that,  as 
discussed  below,  no  increased  conflicts 
of  interest  would  be  present  if  the 
Commission  grants  the  requested  rebef. 

27.  Applicants  submit  that  shared 
funding  by  imafflliated  insurance 
companies  does  not  present  any  issues 
that  do  not  aheady  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states. 
Applicants  state  that  a  particular  state 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insiirance  company  offers  its 
pohcies.  Applicants  maintain  that  the 
fact  that  different  insurers  may  be 
domiciled  in  different  states  does  not 
create  a  significantly  different  or 
enlarged  problem. 

28.  Applicants  state  that  shared 
funding  by  unaffiliated  insurers,  in  this 
respect,  is  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers, 
which  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  permit.  Applicants  note  that 
affiliated  insurers  may  be  domiciled  in 
different  states  and  be  subject  to 
differing  state  law  requirements,  and 
that  affiliation  does  not  reduce  the 
potential,  if  any  exists,  for  differences  in 
state  regulatory  requirements. 
Applicants  submit  that,  in  any  event, 
the  conditions  discussed  below  (which, 
according  to  the  Applicants,  are  adapted 
from  the  conditions  included  in  Rule 
6e-3(T)(b)(15)  and  are  virtually 
identical  to  the  conditions  imposed  in 
connection  with  other  mixed  and  shared 
funding  orders)  are  designed  to 
safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce. 
Applicants  state  that,  if  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  then  the  affected  insurer  will 
be  required  to  withdraw  its  separate 


account's  investment  in  the  affected 
fund.  AppUcants  represent  that  this 
requirement  will  be  provided  for  in 
agreements  that  will  be  entered  into  by 
Participating  Insurance  Companies  with 
respect  to  their  participation  in  the 
Funds. 

29.  Applicants  maintain  that  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  give  the 
insurance  company  the  right  to 
disregard  the  voting  instructions  of  the 
contract  owners,  and  that  this  right  does 
not  raise  any  issues  different  from  those 
raised  by  the  authority  of  state 
insxirance  administrators  over  separate 
accounts.  Applicants  state  that,  under 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15).  an 
insurer  can  disregard  contract  owner 
voting  instructions  only  with  respect  to 
certain  specified  items.  Applicants 
further  state  that  affihation  does  not 
eliminate  the  potential,  if  any  exists,  for 
divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  advisor 
initiated  by  contract  owners.  According 
to  the  Applicants,  the  potential  for 
disagreement  is  limited  by  the 
requirements  in  Rules  6e-2  and  6e-3(T) 
that  the  insurance  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  specific  good-faith 
determinations. 

30.  AppUcants  note  that,  nevertheless, 
a  particular  insurer's  disregard  of  voting 
instructions  could  conflict  with  the 
majority  of  contract  owner  voting 
instructions.  Applicants  state  that  the 
insurer's  action  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  insurers  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view. 
Applicants  further  state  that,  if  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  affected  Fund's  election,  to 
withdraw  its  Separate  Account's 
investment  in  the  Fimd  and  no  charge 
or  penalty  will  be  imposed  as  a  result 

of  such  withdrawal.  Applicants 
represent  that  this  requirement  will  be 
provided  for  in  the  agreements  entered 
into  with  respect  to  participation  by 
insurance  companies  in  the  Funds. 

31.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Fimds  would  or  should  be 
materially  different  from  what  these 
policies  would  or  should  be  if  the  Funds 
funded  only  variable  annuity  contracts 
or  variable  life  insurance  policies, 
whether  flexible  premium  or  scheduled 
premium  policies.  Applicants  note  that 


each  type  of  insiu'ance  product  is 
designed  as  a  long-term  investment 
program. 

32.  Applicants  represent  that  each 
Portfolio  will  be  managed  to  attempt  to 
achieve  the  investment  objective  or 
objectives  of  such  Portfolio,  and  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  insurance  product.  Applicants 
state  that  there  is  no  reason  to  believe 
that  different  features  of  various  types  of 
contracts,  including  the  "minimum 
death  benefit"  guarantee  under  certain 
variable  life  insurance  and  variable 
annuity  contracts,wilI  lead  to  different 
investment  policies  for  different  types  of 
variable  contracts.  First,  Applicants 
state  that  minimum  death  benefit 
guarantees  generally  are  specifically 
provided  for  by  particular  charges,  and 
always  are  supported  by  general  account 
reserves  as  required  by  state  insurance 
law.  Second.  Applicants  state  that 
certain  variable  aimuity  contracts  also 
have  minimum  death  benefit  guarantees 
and  that,  to  the  extent  that  the  degree  of 
risk  may  differ  as  between  variable 
annuity  contracts  and  variable  Ufe 
insurance  policies,  the  differing 
insurance  charges  imposed,  in  effect, 
adjust  any  such  differences  and  equalize 
the  insurers'  exposure  in  either  case. 
Third,  Applicants  note  that  the  sale, 
persistency,  and  ultimate  success  of  all 
variable  insurance  products  depend,  at 
least  in  part,  on  satisfactory  investment 
performance,  which  provides  an 
incentive  for  the  insurer  to  optimize 
investment  performance.  Fourth, 
Applicants  maintain  that,  under  existing 
statutes  and  regulations,  an  insurance 
company  and  its  affiliates  can  offer  a 
variety  of  variable  annuity  and  life 
insurance  contracts,  some  with  death 
benefit  guarantees  of  different  types  and 
significance  (and  different  degrees  of 
risk  for  the  insurer),  some  without  death 
benefit  guarantees,  all  funded  by  a 
single  mutual  fund. 

33.  Applicants  assert  that, 
furthermore,  no  one  investment  strategy 
can  be  identified  as  appropriate  to  a 
particular  insurance  product.  According 
to  the  Applicants,  each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age.  insurance,  and  investment  goals. 
Applicants  state  that  a  fund  supporting 
even  one  type  of  insurance  product 
must  accommodate  these  diverse  factors 
in  order  to  attract  and  retain  purchasers. 
Applicants  maintain  that  permitting 
mixed  and  shared  funding  will  provide 
economic  justification  for  the 
continuation  of  Advantus  Fimd  and,  it 
is  expected,  of  any  Future  Fund. 
Applicants  state  that,  in  addition. 


permitting  mixed  and  shared  funding 
also  will  facilitate  the  establishment  of 
additional  portfolios  serving  diverse 
goals,  and  that  the  broader  base  of 
contract  owners  can  be  expected  to 
provide  economic  justification  for  the 
creation  of  additional  portfolios  with  a 
greater  variety  of  investment  objectives 
and  policies. 

34.  In  coimection  with  the  proposed 
sale  of  shares  of  the  Funds  to  Qualified 
Plans,  Applicants  submit  that  either 
there  are  no  conflicts  of  interest  or  there 
exists  the  ability  by  the  affected  parties 
to  resolve  any  such  conflicts  without 
harm  to  the  contract  owners  in  the 
Separate  Accoimts  or  to  the  participants 
imder  the  Qualified  Plans.  Section 
817(h)  of  the  Code  is  the  culmination  of 
a  series  of  Revenue  Rulings  aimed  at  the 
investment  control  of  variable  contract 
owners.  Section  81 7  is  the  only  section 
in  the  Code  where  separate  accoimts  are 
discussed,  and  Section  817(h)  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  insurance 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Applicants  state  that  Treasury 
Regulation  1.817-5(f)(3)(iii).  which 
establishes  the  diversification 
requirements  for  such  portfolios, 
specifically  permits,  among  other 
things,  interests  held  by  Trustees  of  a 
"qualified  pension  or  retirement  plan" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Applicants,  therefore, 
conclude  that  neither  the  Code  nor  the 
Treasury  Regulations  or  Revenue 
Rulings  thereunder  present  any  inherent 
conflicts  of  interest  if  Qualified  Plans, 
variable  annuity  Separate  Accoimts,  and 
variable  life  insurance  Separate 
Accounts  all  invest  in  the  same 
management  investment  company. 

35.  Applicants  maintain  that,  while 
there  are  differences  in  the  manner  in 
which  distributions  are  taxed  for 
variable  annuity  contracts,  variable  life 
insurance  contracts,  and  Qualified 
Plans,  the  tax  consequences  of 
distributions  from  variable  contracts 
and  Qualified  Plans  do  not  raise  any 
conflicts  of  interest  with  respect  to  the 
use  of  the  Funds.  Applicants  state  that, 
when  distributions  are  to  be  made,  and 
the  Separate  Account  or  the  Qualified 
Plan  cannot  net  purchase  payments  to 
make  the  distributions,  the  Separate 
Account  or  the  Qualified  Plan  will 
redeem  shares  of  the  affected  Fund  at  its 
net  asset  value.  Applicants  represent 
that  the  Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Qualified  Plan,  and  that  the 
life  insurance  company  wrill  surrender 
values  from  the  separate  account  into 


the  general  account  to  make 
distributions  in  accordance  with  the 
terms  of  the  variable  contract. 

36.  Applicants  state  that,  writh  respect 
to  voting  rights,  it  is  possible  to  provide 
an  equitable  means  of  giving  such 
voting  rights  to  separate  account 
contract  owners  and  to  Qualified  Plans. 
Applicants  further  state  that  the  transfer 
agent  for  each  fund  will  inform  each 
Participating  Insurance  Company  of  its 
share  ownership  in  each  Separate 
Account,  as  well  as  inform  the  trustees 
of  Qualified  Plans  of  their  holdings. 
According  to  the  Applicants,  the 
Participating  Insurance  Company  then 
will  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T). 

37.  Applicants  submit  that  the  ability 
of  the  Funds  to  sell  their  shares  directly 
to  Qualified  Plans  does  not  create  a 
"senior  security"  with  respect  to  any 
variable  annuity  or  variable  life  contract 
owner  as  opposed  to  a  participant  under 
a  Qualified  Plan.  Applicants  note  that 
the  term  "senior  security"  is  defined 
under  Section  18(g)  of  the  1940  Act  to 
include  "any  stock  of  a  class  having 
priority  over  any  other  class  as  to 
distribution  of  assets  or  payment  of 
dividends."  Applicants  state  that, 
regardless  of  the  rights  and  benefits  of 
participants  under  the  Quahfied  Plans 
or  contract  owners  under  variable 
contracts,  the  Qualified  Plans  and  the 
Separate  Accounts,  respectively,  have 
rights  only  with  respect  to  their 
respective  shares  of  the  Funds. 
Applicants  state  that  the  Qualified  Plans 
and  the  Separate  Accounts  can  redeem 
such  shares  of  the  Funds  only  at  the  net 
asset  value  of  the  shares,  and  that  no 
shareholder  of  a  Fund  will  have  any 
preference  over  any  other  shareholder  of 
such  Fund  with  respect  to  distribution 
of  assets  or  payment  of  dividends. 

38.  Applicants  maintain  that  there  are 
no  conflicts  between  the  contract 
owners  of  the  Separate  Accounts  and 
the  participants  under  the  Qualified 
Plans  with  respect  to  the  state  insurance 
commissioners  veto  powers  (direct  with 
respect  to  variable  life  and  indirect  with 
respect  to  variable  annuities)  over 
investment  objectives.  Applicants  state 
that  the  basic  premise  of  shareholder 
voting  is  that  not  all  share  holders  agree 
with  a  particular  proposal.  According  to 
the  Applicants,  this  does  not  mean  that 
there  are  any  inherent  conflicts  of 
interest  between  shareholders. 
Applicants  state  that  the  state  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  caruiot  comply 
redeem  their  separate  accounts  out  of 
one  fund  and  invest  in  another. 
Applicants  note  that  time-consmning, 


complex  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  and  transfers.  Applicants 
state  that,  on  the  other  hand,  the 
trustees  of  Qualified  Plans  can  quickly 
make  the  decisions  and  implement  the 
redemption  of  their  plans'  shares  from 
the  Funds  and  reinvest  in  another 
funding  vehicle  without  the  same 
regulatory  impediments  or,  as  is  the 
case  with  most  Qualified  Plans,  even 
hold  cash  pending  suitable  investment. 
Based  on  the  foregoing.  Applicants  have 
concluded  that,  even  if  there  should 
arise  issues  where  the  interests  of 
Qualified  Plans  are  in  conflict,  these 
issues  can  be  resolved  almost 
immediately  in  that  the  trustees  of  the 
Qualified  Plans  can,  on  their  own, 
redeem  the  shares  out  of  the  Funds. 

39.  Applicants  submit  that,  regardless 
of  the  type  of  shareholder  in  a  Fund,  the 
responsible  advisor  will  continue  to 
manage  a  Portfolio's  investments  solely 
and  exclusively  in  accordance  with  each 
such  Portfolio's  investment  objectives 
and  restrictions  as  well  as  with  any 
guidelines  established  by  the  Board  of 
that  Fund.  Applicants  note  that 
individual  PortfoUo  manager  work  with 
a  pool  of  money  and  do  not  take  into 
account  the  identity  of  the  shareholders. 
Applicants  represent  that  Advantus 
Fund  thus  is.  and  any  Future  Fund  will 
be,  managed  in  the  same  manner  as  any 
other  mutual  fihid.  Applicants  state 
that,  if  shareholders  are  not  pleased 
with  a  mutual  fund's  investment  results, 
or  the  manner  in  which  the  mutual  fund 
is  being  operated,  these  shareholders 
may  redeem  their  shares.  Applicants 
note  that,  since  Advantus  Fund  is,  and 
any  Future  Fund  is  expected  to  be,  sold 
without  the  imposition  of  any  sales 
load,  such  redemption  is  to  net  asset 
value  without  the  imposition  of  any 
other  charge  or  fee.  According  to  the 
Applicants,  it  is  the  duty  of  the 
management  of  a  mutual  fund, 
including  its  board  of  directors  or 
trustees,  as  the  case  may  be,  to  keep 
shareholders  informed  through  updated 
prospectuses  and  aimual  and  semi- 
aimual  reports.  Applicants  state  that 
these  periodic  communications  to 
shareholders  function  as  these 
conunimications  are  intended. 
Applicants  represent  that  Qualified 
Plans,  as  well  as  contract  owners,  thus 
will  be  given  up-to-date  information 
necessary  for  them  to  make  informed 
investment  decisions. 

40.  Applicants  state  that  the 
difference  between  a  Qualified  Plan 
shareholder  and  a  contract  owner  whose 
variable  contract  invests  in  a  Fund  is 
that  the  Qualified  Plan  shareholder 
inmiediately  can  redeem  its  shares  in 
the  fund  and  reinvest  the  proceeds  of 
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such  a  redemption,  while  the  contract 
owner  either  must  wait  for  the 
Participating  Insurance  Company  to  find 
another  suitable  investment  medium  or 
must  exchange  contracts,  both  of  which 
strategies  require  multiple  steps  and 
some  period  of  time. 

41.  Applicants  maintain  that  various 
factors  have  kept  more  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts  than  currently  offer  such 
contracts.  Applicants  state  that  these 
factors  include  the  costs  of  organizing 
and  operating  a  funding  medium,  the 
lack  of  expertise  with  respect  to 
investment  management  (principally 
with  respect  to  stock  and  money  market 
investments),  and  the  lack  of  name 
recognition  by  the  public  of  certain 
insurers  as  investment  experts  with 
whom  the  public  feels  comfortable 
entrusting  their  investment  dollars. 
Applicants  note  that,  for  example,  some 
smaller  Ufe  insurance  companies  may 
not  find  it  economically  feasible,  or 
within  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own. 
Applicants  state  that  use  of  the  Funds 
as  conunon  investment  media  for 
variable  contracts,  as  well  as  for 
Qualified  Plans,  would  reduce  or 
eliminate  these  concerns.  Applicants 
further  state  that  mixed  and  shared 
funding  also  should  provide  several 
benefits  to  variable  contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Also,  Applicants 
maintain  that  Participating  Insurance 
Companies  and  Qualified  Plans  will 
benefit  not  only  from  the  investment 
and  administrative  expertise  of  the 
responsible  advisors  and  their  affiliates, 
but  also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  According  to  the 
Applicants,  mixed  and  shared  funding, 
including  the  sale  of  shares  of  a  Fund 

to  Qualified  Plans,  also  would  permit  a 
greater  amount  of  assets  available  for 
investment  by  such  Fund,  thereby 
promoting  economies  of  scale, 
permitting  increased  safety  through 
greater  diversification,  and  making  the 
addition  of  new  Portfolios  to  a  Fund 
more  feasible.  Therefore,  Applicants 
believe  that  making  the  Funds  available 
for  mixed  and  shared  funding  will 
encourage  more  insurance  companies  to 
offer  variable  contracts,  and  that  this 
should  result  in  increased  competition 
with  respect  to  both  variable  contract 
design  and  pricing,  which  in  txmi  can  be 
expected  to  result  in  more  product 
variation  and  lower  charges. 

42.  Accordingly,  Applicants  submit 
that  the  relief  requested  herein  is  fully 


consistent  with  the  policy  and  purpose 
of  the  1940  Act.  In  connection  with  the 
proposed  sale  of  shares  of  the  Funds  to 
Qualified  Plans  in  particular. 
Applicants  further  submit  that  the 
intended  use  of  the  Funds  with 
Qualified  Plans  is  not  that  dissimilar 
from  the  intended  use  of  the  Funds  with 
variable  contracts,  in  that  Qualified 
Plans,  like  variable  contracts,  are 
generally  long-term  retirement  vehicles. 
Applicants  further  submit  that  the  sale 
of  shares  of  the  Funds  to  Qualified  Plans 
does  not  increase  the  risk  of  material 
irreconcilable  conflicts  to  such  Funds  or 
to  the  participating  Separate  Accounts. 

43.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding.  Applicants  note  that 
separate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding  will  have  any  adverse  Federal 
income  tax  consequences. 

44.  Applicants  submit  that  the 
Commission  has  issued  numerous 
orders  permitting  mixed  and  shared 
funding,  including  ones  where  shares  of 
the  underlying  mutual  fund  used  for 
funding  variable  contracts  also  would  be 
sold  to  qualified  pension  and  retirement 
plans.  Therefore,  Applicants  maintain 
that,  as  the  Commission  has  tacitly 
acknowledged,  granting  the  exemptions 
requested  herein  is  in  the  public  interest 
and,  as  discussed  above,  will  not 
compromise  the  regulatory  purposes  of 
Sections  9{a),  13(a),  15(a),  or  15(b)  or 
Rules  6e-2  or  6e-3(T). 

Applicants'  Conditions 

Applicants  consent  to  the  following 
conditions: 

1.  A  majority  of  each  Fund's  Board 
shall  consist  of  persons  who  are  not 
"interested  persons"  of  the  Fund,  as 
defined  by  Section  2(a)(l9)  of  the  1940 
Act,  and  the  rules  thereunder,  and  as 
modified  by  any  appUcable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  director  or  directors, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filed  by  the  Board;  (b)  for  a  period  of 
60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  of  each  Fund  will 
monitor  that  Fund  for  the  existence  of 
any  material  irreconcilable  conflict 


between  and  among  the  interests  of  the 
contract  owners  of  all  Separate 
Accounts  and  the  participants  of  all 
Qualified  Plans  investing  in  that  Fund. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  by  any  state  insiirance 
regulatory  authority;  (b)  a  change  in 
applicable  Federal  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  series 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  contract  owners,  variable  life 
insurance  contract  owners  and  trustees 
of  Qualified  Plans;  (f)  a  decision  by  a 
Participating  Insurance  company  to 
disregard  the  voting  instructions  of 
contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  the  voting  instructions  of  its 
participants. 

3.  In  the  event  that  a  Qualified  Plan 
ever  should  become  an  owner  of  10 
percent  or  more  of  the  assets  of  a  Fund, 
such  Qualified  Plan  will  execute  a  fund 
participation  agreement  with  the  Fimd, 
including  agreement  to  comply  with  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Qualified  Plan 
shareholder  will  execute  an  application 
with  each  Fund  that  contains  em 
acknowledgment  of  this  condition  at  the 
time  of  the  Qualified  Plan's  initial 
purchase  of  shares  of  such  Fimd. 

4.  Participating  Insurance  Companies, 
the  responsible  advisors,  and  any 
Qualified  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund  (collectively,  the 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  respective 
responsible  Board(s).  Participants  will 
be  responsible  for  assisting  the  Boards 
in  carrying  out  the  responsibilities  of 
the  Boards  under  these  conditions  by 
providing  the  Boards  with  all 
information  reasonably  necessary  for  the 
Boards  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
respective  responsible  Board(s) 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibiUty  to  report  such 
information  and  conflicts  to  and  to 
assist  the  Boards  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  and  Qualified  Plans 
investing  in  a  Fund  under  their 
agreements  governing  participation  in 


the  Fimd  and  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contract  owners  and,  if 
applicable.  Qualified  Plan  participants. 
5.  If  it  is  determined  by  a  majority  of 
a  Board,  or  a  majority  of  the 
disinterested,  directors  or  trustees,  as 
appropriate,  of  a  Board,  that  a  material 
irreconcilable  conflict  exists,  then  the 
relevant  Participating  Insurance 
Companies  and  Qualified  Plans,  at  their 
expense  and  to  their  expense  and  to  the 
extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  directors  or  trustees,  as  the 
case  may  be),  shall  take  whatever  steps 
are  necessary  to  remedy  or  efiminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Separate  Accoimts  from  the  affected 
Fund  or  any  Portfolio  and  reinvesting 
such  assets  in  a  different  investment 
medium,  including  another  Portfolio  of 
such  Fund,  or  submitting  the  question 
as  to  whether  such  segregation  should 
be  implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  contract 
owners  or  variable  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  ov^Tiers 
the  option  of  making  such  a  change;  (b) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  Qualified  Plans  from 
the  affected  Fimd  or  any  PortfoUo  and 
reinvesting  such  assets  in  a  different 
investment  medium,  including  emother 
Portfolio  of  the  Fund;  and  (c) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  accoimt.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  contract  owner 
voting  instructions,  or,  if  applicable,  a 
decision  by  a  trustee  of  a  Qualified  Plan 
to  disregard  Qualified  Plan  participant 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  or  Qualified  Plan  may  be 
required,  at  the  affected  Fvmd's  election, 
to  withdraw  the  insurer's  Separate 
Account's  investment  in  the  Fund  or  the 
Qualified  Plan's  investment  in  the  Fxmd 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 


all  Qualified  Plans  \mder  their 
agreements  governing  participation  in 
the  Funds  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  contract  owners  and 
participants  in  the  Qualified  Plans,  as 
applicable. 

For  purposes  of  this  Condition  5,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event,  will  a  Fund 
or  its  advisor  be  reqxiired  to  establish  a 
new  funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  5  to  establish  a  new  funding 
medium  for  any  variable  contract  if  any 
materially  and  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
contract  owners  adversely  affected  by 
the  material  irreconcilable  conflict. 
Further,  no  Qualified  Plan  will  be 
required  by  this  Condition  5  to  establish 
a  new  funding  medium  for  the  Plan  if: 
(a)  a  majority  of  Plan  participants 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  that  offer,  or  (b)  pursuant  to 
docimients  governing  the  Qualified 
Plan,  the  Plan  makes  that  decision 
without  a  Plan  participant  vote. 

6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  in  writing  promptly  to  all 
Participants. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contact  owners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contract  owners.  Accordingly, 
Participating  Insurance  Companies  will 
vote  shares  of  the  Funds  held  in  their 
Separate  Accounts  in  a  maimer 
consistent  with  voting  instructions 
timely-received  from  contract  owners. 
Each  Participating  Company  will  vote 
shares  of  a  Fund  held  in  the 
Participating  Insiu-ance  Company's 
Separate  Accounts  for  which  no  voting 
instructions  from  contract  owners  are 
timely-received,  as  well  as  shares  of  a 
Fund  which  the  Participating  Insurance 
Company  itself  owns,  in  the  same 
proportions  as  those  shares  of  the  Fimd 
for  which  voting  instructions  from 
contract  owners  are  timely-received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
the  Funds  calculates  voting  privileges  in 
a  manner  consistent  with  other 
Participants.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  Separate  Accounts 


investing  in  the  Fimds  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Funds.  Trustees  of 
Qualified  Plans  will  vote  shares  held  by 
Qualified  Plans  in  accordance  with  the 
terms  of  those  Qualified  Plans. 

8.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which  for  these 
purposes,  shall  be  persons  having  a 
voting  interest  in  their  respective 
Portfolios),  and,  in  particular,  each 
Fund  will  either  provide  for  annual 
meetings  (except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act  (adthough  the  Fund  is 
not  one  of  the  trusts  described  in  the 
Section  16(c)  of  the  1940  Act),  as  well 
as  with  Section  16(a)  of  the  1940  Act 
and,  if  and  when  applicable,  Section 
16(b)  of  the  1940  Act.  Further,  each 
Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

9.  Each  Fund  shall  disclose  in  its 
prospectus  that  (a)  the  Fund  is  intended 
to  be  a  funding  vehicle  for  all  types  of 
variable  annuity  and  variable  life 
insurance  contracts  offered  by  various 
insurance  companies  and  certain 
qualified  pension  and  retirement  plans, 
(b)  material  irreconcilable  conflicts 
possibly  may  arise  due  to  differences  of 
tax  treatments  and  other  considerations, 
and  (c)  the  Fund's  Board  will  monitor 
events  in  order  to  identify  the  existence 
of  any  material  irreconcilable  confhcts 
and  to  determine  what  action,  if  any, 
should  be  taken  in  response  to  any  such 
conflict.  Each  Fund  vdll  notify  all 
Participating  Insurance  Companies  that 
Separate  Account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

10.  If,  and  to  the  extent  that.  Rule  6e- 
2  or  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  Rule  63-3  under  the 
1940  Act  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  1940  Act.  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  bom  any 
exemptions  granted  in  the  order 
requested  in  this  application,  then  the 
Funds  and/or  the  Participants,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2,  6e-3(T),  or  Rule  6e-3,  as  such 
rules  are  appUcable. 


76686 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7,  2000 /Notices 


Federal  Register /Vol.  65,  No.  236 /Thursday,  December  7,  2000 /Notices 


76687 


11.  The  Participants,  at  least  annually, 
shall  submit  to  each  Fund's  Board  such 
reports,  materials,  or  data  as  the  Board 
reasonably  may  request  so  that  the 
directors  or  trustees,  as  appropriate,  of 
the  Fund  may  hilly  carry  out  the 
obligations  imposed  upon  the  Board  by 
the  conditions  contained  in  this 
application  and  said  reports,  materials, 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
Board.  The  obligations  of  the 
Participating  Insurance  Companies  and 
Qualified  Plans  to  provide  these  reports, 
materials,  and  data  to  a  Fund's  Board, 
when  the  Board  so  reasonably  requests, 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Funds. 

12.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

Conclusion 

For  the  reasons  siunmarized  above, 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  00-31164  Filed  12-6-00;  8:45  am] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43643;  File  No.  SR-Amex- 
00-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  To  Extend  for  an 
Additional  90  Days  Its  Pilot  Program 
Relating  to  Facilitation  Cross 
Transactions 

November  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


( "Act"  ),i  and  Rule  19b-4  thereimder.^ 
notice  is  hereby  given  that  on  November 
29,  2000,  the  American  Stock  Exchange 
LLC  ( "Amex"  or  "Exchange" )  field 
with  the  Seciuities  and  Exchange 
Commission  ( "Commission" )  the 
proposed  rule  change  as  described  in 
Items  I  and  D  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  90  days  its  pilot  program 
relating  to  facilitation  cross  transactions, 
described  in  detail  in  Part  II.A.  below. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  piupose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  siuiunaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  for 
an  additional  90  days  its  pilot  program 
relating  to  member  firm  facilitation 
cross  transactions  approved  by  the 
Commission  on  June  2,  2000.^  Revised 
Commentary  .02(d)  to  Amex  Rule  950(d) 
establishes  a  pilot  program  to  allow 
facilitation  cross  transactions  inequity 
options.*  The  pilot  program  entities  a 


'15U.S.C.  78s(bKl). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  42894 
(June  2,  2000).  65  FR  36850  (June  12,  2000).  The 
pilot  program  was  subsequently  extended  for  an 
additional  90  days,  ending  November  29.  2000.  See 
Securities  Exchange  Act  Release  No.  43229  (August 
30.  2000),  65  FR  54572  (September  8,  2000). 

■*  Facilitation  cross  transactions  occur  when  a 
floor  broker  representing  the  order  of  a  public 
customer  of  a  member  firm  crosses  that  order  with 
a  contra  side  order  from  the  firm's  proprietary 
account.  ' 


floor  broker  to,  tmder  certain 
conditions,  cross  a  specified  percentage 
of  a  customer  order  with  a  member 
firm's  proprietary  account  before  market 
makers  in  the  crowd  can  participate  in 
the  transaction.  The  provision  generally 
applies  to  orders  of  400  contracts  or 
more.  However,  the  Exchange  is 
permitted  to  establish  smaller  eligible 
order  sizes,  on  a  class  basis,  provided 
that  the  eligible  order  size  is  not  for 
fewer  than  50  contracts. 

Under  the  ciurent  program,  when  a 
trade  takes  place  at  the  market  provided 
by  the  crowd,  all  public  customer  orders 
on  the  specialist's  book  or  represented 
in  the  trading  crowed  at  the  time  the 
market  was  established  must  be  satisfied 
first.  Following  satisfaction  of  any 
customer  orders  on  the  specialist's  book, 
the  floor  broker  is  entitled  to  facilitate 
up  to  20%  of  the  contracts  remaining  in 
the  customer  order.  When  a  floor  broker 
proposes  to  execute  a  facilitation  cross 
at  a  price  between  the  best  bid  and  offer 
provided  by  the  crowd  in  response  to 
his  initial  request  for  market — and  the 
crowd  then  wants  to  part  or  edl  of  the 
order  at  the  improved  price — the  floor 
broker  is  entitled  to  priority  over  the 
crowd  to  facilitate  up  to  40%  of  the 
contracts.  If  the  floor  broker  has 
proposed  the  cross  at  a  price  between 
the  best  bid  and  offer  provided  by  the 
crowd  in  response  to  his  initial  request 
for  a  market,  and  the  trading  crowd 
subsequently  improves  the  floor 
broker's  price,  and  the  facilitation  cross 
is  executed  at  that  improved  price,  the 
floor  broker  would  oidy  be  entitled  to 
priority  to  facifitate  up  to  20%  of  the 
contracts. 

The  program  also  provides  that  if  the 
facilitation  transaction  takes  place  at  the 
specialist's  quoted  bid  or  offer,  any 
participation  allocated  to  the  specialist 
pursuant  to  Amex  trading  floor  practices 
would  apply  only  to  the  number  of 
contracts  remaining  after  all  public 
customer  orders  have  been  filled  and 
the  member  firm's  crossing  rights  have 
been  exercised. ^  However,  in  no  case 
could  the  total  number  of  contracts 
guaranteed  to  the  member  firm  and  the 
specialist  exceed  40%  of  the  facilitation 
transaction. 

In  the  almost  six  months  since  the 
pilot  program  began,  the  Exchange  has 
foimd  it  to  be  generally  successful.  The 
Exchange  seeks  to  extend  the  pilot 


5  Amex  trading  floor  practices  provided 
specialists  with  a  greater  than  equal  participation  in 
trades  that  take  place  at  a  price  at  which  the 
specialist  is  on  parity  with  registered  options 
traders  in  the  crowd.  These  practices  are  subject  to 
a  separate  filing  that  seeks  to  codify  specialist 
allocation  practices.  See  Seciu'ities  Exchange  Act 
Release  No.  42964  (June  20.  2000).  65  FR  39972 
(June  28.  2000) 


program  for  an  additional  90  days, 
pending  consideration  of  a  related 
proposed  rule  change  it  has  filed  with 
Commission  ®  concerning  revisions  to 
the  program  that  the  Amex  believes  will 
provide  further  incentive  for  price 
improvement  by  using  different 
procediires  to  determine  specialist  and 
registered  option  trader  participation. 
The  related  proposal  would  also  make 
the  program  permanent. 

Because  the  pilot  program  is  due  to 
expire  on  November  29,  2000,  the  Amex 
has  requested  that  the  Commission 
expedite  review  of,  and  grant 
accelerated  approval  to,  the  proposal  to 
extend  it,  pursuant  to  Section  19(b)(2)  of 
the  Act.' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  *  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  ^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
biu-den  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 


»  See  File  No.  SR-Amex-00-49.  available  for 
inspection  at  the  Commission's  Public  Reference 
Room. 

'  15  U.S.C  78s(b)(2). 

•15US.C.  78f(b). 

■15U.S.Q78f(b)(5). 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspecrtion  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Amex-00-59  and  should  be 
submitted  by  December  28,  2000. 

rv.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  ^°  In  its  original  approval  of 
the  pilot  program,'^  the  Commission 
detailed  its  reasons  for  finding  its 
substantive  features  consistent  with  the 
Act,  and,  in  particular,  the  requirements 
of  Sections  6(b)(5)  and  6(b)(8)  of  the 
Act.  ^2  The  Commission  has  previously 
approved  rules  on  other  exchanges  that 
establish  substantially  similar  programs 
on  a  permanent  basis, '^  and  the 
extension  of  the  pilot  program  on  the 
Amex — pending  review  of  its  related 
proposal  to  revise  the  program  and 
make  it  permanent — raises  no  new 
regulatory  issues  for  consideration  by 
the  Commission. 

The  Commission  finds  good  cause, 
consistent  with  Sections  6(b)  and 
19(b)(2)  of  the  Act,  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal 
will  allow  the  pilot  program,  otherwise 
due  to  expire  on  November  29,  2000,  to 
remain  effective  and  in  place 
uninterrupted  while  revisions  are  being 
considered,  and  does  not  raise  any  new 
regulatory  issues. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis  as  a 
pilot  program  through  February  27, 
2001. 


>"  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

^^  See  supra,  note  3. 

"  15  U.S.C.  78f[b)(5)  and  (b)(8). 

"  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
42835  (May  26.  2000).  65  FR  35683  (June  5.  2000), 
and  42848  (May  26.  2000),  65  FR  36206  (June  7, 
2000). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  00-31138  Filed  12-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43639;  File  No.  5R-CB0E- 
00-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Membership  Fees 

November  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
8,  2000,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  the 
New  Member  Orientation  fee  imposed 
by  the  Exchange,  which  is  currently  set 
forth  in  the  Exchange's  Membership  Fee 
Circular.  The  Exchange  further  proposes 
to  add  certain  clarifying  language  to  the 
Membership  Fee  Cirtnilar  with  respect 
to  the  apphcation  of  the  Corporation/ 
Partnership/LLC  fee.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary  of  the  CBOE  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 


i«  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78»(b)(l). 
M7CFR240.19b-«. 
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prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  F*urpose 

The  Exchange  proposes  to  increase 
from  $200  to  $500  the  fee  that  it  charges 
applicants  seeking  membership  as  a 
Market-Maker  or  Floor  Broker  for  the 
three-day  Orientation  Program  provided 
to  applicants  by  the  Exchange.  The 
Exchange  states  that  the  purpose  of  this 
proposed  fee  increase  is  to  cover  the 
costs  of  the  Orientation  Program,  which 
are  no  longer  adequately  covered  by  the 
cxurent  $200  fee.  The  change  to  the  New 
Member  Orientation  Fee  is  proposed  to 
take  effect  on  January  1,  2001. 

The  Exchange  further  proposes  to 
amend  its  Membership  Fee  Circular  to 
clarify  the  application  of  the 
Corporation/Partnership/LLC  fee.  This 
fee  is  imposed  by  the  Exchange  on  each 
new  firm  applicant  for  membership  on 
the  Exchange.  It  is  also  applicable  to  a 
member  organization  that  changes  its 
legal  structure  (e.g..  from  partnership  to 
corporation  or  the  reverse,  from 
partnership  to  LLC  or  the  reverse,  or 
from  corporation  to  LLC  or  the  reverse). 

The  clarification  concerns  the 
applicability,  when  a  member 
organization  changes  its  legal  structiu-e, 
of  certain  other  membership  and 
membership  application  fees  generally 
imposed  by  the  Exchange.  These 
include  a  General  Partner  fee,  and 
Executive  Officer  fee,  an  LLC  Manager 
fee,  a  Principal  Shareholder  fee.  a 
Limited  Partner  fee,  and  an  LLC 
Member  fee. 

The  Exchange  proposes  to  amend  the 
Membership  Fee  Circular  to  clarify  that 
if  a  member  organization  changes  its 
legal  structure  or  in  the  event  of  a 
merger  between  current  CBOE  member 
organizations,  General  Partners, 
Executive  Officers.  LLC  Managers. 
Principal  Shareholders,  Limited 
Partners  and  LLC  Members  listed  on  the 
Uniform  Application  for  Broker-Dealer 
Registration  Form  ("Form  BD")  of  the 
member  organization(s)  prior  to  the 
change  will  not  be  assessed  any  fees  in 
connection  with  the  change.  This 
proposed  revision  to  the  Membership 
Fee  Circular  codifies  the  current 
practice  of  the  Exchange  in  addressing 
this  situation. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 


Section  6(b)  ^  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4)  •»  of  the  Act  in  particular,  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  changes  among  CBOE 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ECTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due.  fee,  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  ^  of  the 
Act  and  subparagraph  (f)(2)  of  Rule  19b- 
4  thereimder.^  At  any  time  within  60 
days  of  the  filing  of  the  rule  change,  the 
Commission  may  srunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argxmients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and. all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


3  15  U.S.C.  78f(b).  ■ 
*  15  U.S.C.  78f(b)(4). 
M5  U.S.C.  7Bs(b)(3)(A). 
»17CFR240.19b-4(f)(2). 


provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-54,  and  should  be 
submitted  by  December  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[PR  Doc.  00-31137  Filed  12-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43640;  File  No.  SR-DTC- 
00-19] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Depository  Trust  Company  Relating  to 
a  New  Tax  Service  Called  DALI 

November  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  notice 
is  hereby  given  that  on  November  20, 
2000.  The  Depository  Trust  Company 
("DTC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  has  filed  a  proposed  rule  change 
to  implement  a  new  tax  service  called 
"DALI"  (an  acronym  for  data  link  for 
intermediaries).  DALI  is  a 
communications  hub  to  be  used  by  U.S. 
payors  such  as  banks,  broker-dealers 
and  foreign  customers  to  exchange  data 
in  order  to  determine  the  proper 
withholding  amount  and  to  report  U.S. 
withholding  tax  on  payments  such  as 
dividends  and  interest  made  to  a  foreign 
payee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  consists  of 
die  addition  of  DALI  to  DTC's  tax 
services.  DALI  is  a  communications  hub 
that  will  allow  financial  institutions 
(typically,  a  U.S.  paying  institution  and 
its  foreign  customer  payee)  to  exchange 
the  data  necessary  to  determine  correct 
withholding  and  reporting  of  U.S.  tax  on 
payments  such  as  dividends  and 
interest  to  a  foreign  payee.  DALI  will 
also  provide  a  storage  facility  for 
payment  allocation  information 
necessary  for  tax  reporting.  At  a  later 
stage.  DALI  will  be  expanded  to  also 
serve  as  a  document  repository  for 
payee  tax  documentation  and  a  storage 
facility  for  payment  allocation 
information  necessary  for  tax  reporting 
at  a  beneficial  owner  level. 

Background 

Changes  in  U.S.  tax  regulations 
concerning  U.S.  withholding  tax  and 
reporting  on  payments  of  U.s.  source 
income  made  to  foreign  payees  will 
become  effective  on  January  1,  2001. ^ 
The  new  withholding  regulations 
require  U.S.  withholding  agents,  such  as 
banks  and  broker-dealers  that  pay 
dividends  and  interest  to  foreign 
customers,  to  determine  the  appropriate 
withholding  tax  rates  for  such  payments 
based  upon  the  tax  status  of  the 
beneficial  owner  of  the  payment  and  to 
allocate  the  payments  among  each 
beneficial  owner  or  classes  of  owners  for 
annual  reporting  to  the  Internal  Revenue 
Service.  As  a  consequence,  when  the 
U.S.  financial  institution's  foreign 
customer  is  not  the  beneficial  owner  (for 
example,  a  foreign  intermediary  holding 
securities  on  behalf  of  its  customers), 
the  U.S.  financial  institution,  in  its 
capacity  as  U.S.  withholding  agent. 
■  must  obtain  payment  allocation 
information  from  its  direct  foreign 
intermediary  customer,  based  upon  the 
identity  of  tax  status  of  the  ultimate 
beneficial  owners  of  each  payment 
made  by  the  U.S.  financial  institution  to 
its  foreign  customer. 


M7CFR200.30-3W(12). 
'  15  U.S.C.  78s(b)(l). 


■^  The  Commission  lias  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'Sections  1441.  et  seq..  of  the  Internal  Revenue 
i^de  and  regulations  promulgated  thereunder. 


Development  of  DALI 

DTC  was  asked  to  provide  the  DALI 
service  by  several  of  its  participants 
(referred  to  here  as  the  "Consortium") 
that  sought  a  common  solution  to  enable 
them  to  comply  with  the  new 
withholding  tax  regulations.  The 
Consortimn  also  consulted  with  Price 
WaterhouseCoopers  ("PWC") 
concerning  the  feasibility  of  developing 
a  centralized  and  standardized  software 
system  that  could  be  shared  among  the 
Consortium.  At  the  request  of  the 
Consortiiim  and  industry  groups,  DTC 
agreed  to  act  as  a  project  manager  for  the 
development  of  the  DALI  software 
system  and  to  operate  and  maintain  the 
completed  system  as  a  DTC  service. 
DTC  and  the  Consortium  retained  PWC 
to  develop  the  core  DALI  software.  The 
Consortium  agreed  to  pay  PWC's 
software  development  costs  and  DTC's 
out-of-pocket  product  development 
costs  such  as  hardware  and  operating 
software.  The  Consortiimi  expects  to 
recoup  these  costs  over  time  frain  the 
proceeds  of  excess  user  serviw^ees.* 

Description  of  DALI  System 

DALI  is  a  communications  hub  that 
withholding  agents  and  foreign  payees 
can  use  to  transmit  and  receive  the 
information  necessary  for  tax 
withholding  and  reporting  imder  the 
new  tax  regulations.  DALI  will  be 
available  to  participants  and  non- 
participant  customers  for  use  with 
respect  to  withholding  on  varying  types 
of  payments  and  not  restricted  to 
position  in  securities  held  at  DTC.  DALI 
may  be  accessed  by  File  Transfer 
Protocol  and  through  the  Internet  at 
DTC's  website. 

In  its  simplest  form,  a  typical  message 
flow  through  DALI  would  proceed  as 
follows: 

(1)  A  U.S.  financial  institution  notifies 
its  foreign  customer  of  a  forthcoming 
payment  and  requests  payment 
allocation  information  on  the  payment. 

(2)  The  foreign  intermediary  responds 
with  allocation  information  based  upon 
the  characteristics  of  the  beneficial 
owners  of  the  payment;  and 

(3)  The  U.S.  financial  institution 
confirms  allocation  instructions. 

DALI  will  later  be  used  to  also 
validate,  track,  and  retain  required 
payee  tax  documentation  such  as  IRS 
Forms  W-8  and  W-9  and  to  aggregate 
information  for  recordkeeping  and  tax 
reporting. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)  of  the 


*  The  proposed  fee  schedule  for  users  of  the  DALI 
service  is  being  developed  and  will  be  filed  with 
the  Commission  shortly. 


Act  ^  and  the  rules  and  regulations 
thereimder  because  it  will  promote 
foreign  investments  in  U.S.  securities  by 
facilitating  the  exchange  of  information 
necessary  for  payors  of  U.S.  income  to 
determine  the  correct  withholding  tax 
treatment  of  payments  made  to  foreign 
payees.  DTC  also  believes  that  the 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  fimds  in 
its  custody  or  control  or  for  which  it  is 
responsible. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Representatives  of  several  of  DTC's 
participants  that  comprise  DTC's 
Foreign  Taxes  Legal  Working  Group 
requested  at  a  meeting  held  on  January 
24.  2000,  that  DTC  provide  a  service  to 
facilitate  compliance  with  the  new  U.S. 
tax  withholding  regulations  effective 
January  1 .  2001 .  This  request  was  made 
in  writing  by  memorandum  to  DTC 
dated  February  1,  2000,  fr^m  the  group 
of  financial  institutions  then  comprising 
the  DALI  Consortium  (Morgan  Stanley. 
Dean  Witter,  Goldman  Sachs,  Merrill 
Lynch,  Prudential  Seciuities,  Salomon 
Smith  Barney /Citibank,  Pershing/DLJ, 
Chase  Manhattan  Bank,  Brown  Brothers 
Harriman,  and  Bear  Steams).  Except  as 
set  forth  above,  DTC  has  not  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act »  and  Rule 
19b-4(f)(4)  ^  thereunder  because  the  rule 
change  (1)  effects  a  change  in  an 
existing  service  of  EMCC  that  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  DTC's  custody 
or  control  or  for  which  it  is  responsible 
and  (2)  does  not  significantly  affect 
DTC's  respective  rights  or  obligations  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  siuninarily  abrogate  such  rule 


■•  15  U.S.C.  78q-l  (b)(3). 
6  15  U.S.C.  78s(B)(3)(A)(iii). 
'17CFRl9b-4(0(4). 
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change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furthereince  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Secxirities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  'change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NfW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  DTC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-DTC-00-19  and  should  be 
submitted  by  December  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31139  Filed  12-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43641;  File  No.  SR-PCX- 
00-40] 

Self -Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Pacifk;  Exchange,  Inc.  Relating  to 
Audit  Committee  Requirements  for 
Listed  Companies 

November  29,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
23,  2000,  the  Pacific  Exchange.  Inc. 
("PCX"  or  "Exchange"),  through  its 


wholly-owned  subsidiary,  PCX  Equities, 
Inc.  ("PCXE").  filed  with  the  Secmities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  ID 
below,  which  Items  have  been  prepared 
by  the  PCXE.  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  November  22,  2000.3  T^e 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCXE  proposes  to  amend  its  rules 
pertaining  to  composition  of  audit 
committees  of  listed  companies  as 
recommended  by  the  Blue  Ribbon 
Committee  on  Improving  Effectiveness 
of  Corporate  Audit  Committees.  The  text 
of  the  proposed  rule  change  is  set  forth 
below.  New  text  is  in  italics.  Deletions 
are  in  brackets. 

Corporate  Governance 

Rule  5.3(a)  Conflicts  of  interest — No  change. 

Rule  5.3(b}  Independent  Directors/ Audit 
Conunittee 

The  Corporation  shall  require  that  each 
listed  domestic  issuer  have  at  least  two 
independent  directors  on  its  board  of 
directors.  Such  issuer  must  maintain  an  audit 
committee,  [a  majority  of  which]  All  audit 
committee  members  must  be  independent 
directors  that  satisfy  the  audit  committee 
requirement  set  forth  below. 

(1)  Audit  Committee  Charter.  The  board  of 
directors  must  adopt  and  approve  a  formal 
written  charter  for  the  audit  committee.  The 
audit  committee  must  review  and  reassess 
the  adequacy  of  the  formal  written  charter  on 
an  annual  basis.  The  charter  must  specify  the 
following: 

(i)  The  scope  of  the  audit  committee's 
responsibilities  and  how  it  carries  out  those 
responsibilities,  including  structure, 
processes,  and  membership  requirements; 

(iij  That  the  outside  auditor  is  ultimately 
accountable  to  the  board  of  directors  and  the 
audit  committee  of  the  company,  that  the 
audit  committee  and  board  of  directors  have 
the  ultimate  authority  and  resfK>nsibility  to 
select,  evaluate,  and,  where  appropriate, 
replace  the  outside  auditor  (or  to  nominate 
the  outside  auditor  to  be  proposed  for 
shareholder  approval  in  any  proxy 
statement);  and 

(Hi)  That  the  audit  committee  is 
responsible  for  ensuring  that  the  outside 
auditor  submits  on  a  periodic  basis  to  the 
audit  committee  a  formal  written  statement 
delineating  all  relationships  between  the 
auditor  and  the  company  and  that  the  audit 


«17CFR200.30-3(a)(12). 
>  15  U.S.C.  7s(b)(l). 
^17C3Tl240.19b-4. 


3  Letter  dated  November  20,  2000  from  Cindy  L. 
Sink,  Senior  Attorney,  PCX,  to  Nancy  Sanow, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  Amendment 
No.  1  specifies  an  implementation  plan  for  the 
proposed  rule  change. 


committee  is  responsible  for  actively 
engaging  in  a  dialogue  with  the  outside 
auditor  with  respect  to  any  disclosed    ' 
relationships  or  services  that  may  impact  the 
objectively  and  independence  of  the  outside 
auditor  and  for  recommending  that  the  board 
of  directors  take  appropriate  action  in 
response  to  the  outside  auditors'  report  to 
satisfy  itself  of  the  outside  auditors' 
independence. 

(2)  Composition /Experiise  Requirement  of 
Audit  Committee  Members. 

(i)  Each  audit  committee  will  consist  of  at 
least  three  independent  directors,  all  of 
whom  have  no  relationship  to  the  company 
that  may  interfere  with  the  exercise  of  their 
independence  from  management  and  the 
company  ("Independent"); 

(i)  Each  member  of  the  audit  committee 
must  be  financially  literate,  as  such 
qualification  is  interpreted  by  the  company's 
hoard  of  directors  in  its  business  judgment, 
or  must  become  financially  literate  within  a 
reasonable  period  of  time  after  his  or  her 
appointment  to  the  audit  committee;  and 

(Hi)  At  least  one  member  of  the  audit 
committee  must  have  accounting  or  related 
financial  management  expertise,  as  the 
Board  of  Directors  interprets  such 
qualification  in  its  business  judgment. 

(3)  Independence  Requirement  of  Audit 
Committee  Members.  In  addition  to  the 
definition  of  Independent  provided  in 
5.36(2)(i),  the  following  restrictions  shall 
apply  to  every  audit  committee  member: 

(i)  Employees:  A  director  who  is  an 
employee  (including  non-employee  executive 
officers)  of  the  company  or  any  of  its 
affiliates  may  not  serve  on  the  audit 
committee  until  three  years  following  the 
termination  of  his  or  her  employment.  In  the 
event  the  employment  relationship  is  with  a 
former  parent  or  predecessor  of  the  company, 
the  director  could  serve  on  the  audit 
committee  after  three  years  following  the 
termination  of  the  relationship  between  the 
company  and  the  former  parent  or 
predecessor.  "Affiliate"  includes  a 
subsidiary,  sibling  company,  predecessor, 
parent  company,  or  former  parent  company. 

(ii)  Business  Relationship.  A  director  (a) 
who  is  a  partner,  controlling  shareholder,  or 
executive  officer  of  an  organization  that  has 
a  business  relationship  with  the  company,  or 
(b)  who  has  a  direct  business  relationship 
with  the  company  (e.g.,  a  consultant)  may 
serve  on  the  audit  committee  only  if  the 
company's  board  of  directors  determines  in 
its  business  judgment  that  the  relationship 
does  not  interfere  with  the  director's  exercise 
of  independent  judgment.  In  making  a 
determination  regarding  the  independence  of 
a  direct  pursuant  to  this  paragraph,  the 
board  of  directors  should  consider,  among 
other  things,  the  materiality  of  the 
relationship  to  the  company,  to  the  director, 
and,  if  applicable,  to  the  organization  with 
which  the  director  is  affiliated.  "Business 
relationships"  can  include  commercial, 
industrial,  banking  consulting,  legal, 
accounting  and  other  relationships.  A 
director  can  have  this  relationship  directly 
with  the  company,  or  the  director  can  be  a 
partner,  officer  or  employee  of  an 
organization  that  has  such  a  relationship. 
The  director  may  serve  on  the  audit 


committee  without  the  above-referenced 
board  of  directors'  determination  after  three 
years  following  the  termination  of  as 
applicable,  either  (a)  the  relationship 
between  the  organization  with  which  the 
director  is  affiliated  and  the  company,  (b)  the 
relationship  between  the  director  and  his  or 
her  partnership  status,  shareholder  interest 
or  executive  officer  position,  or  (c)  the  direct 
business  relationship  between  the  director 
and  the  company. 

(Hi)  Cross  Compensation  Committee  Link. 
A  director  who  is  employed  as  an  executive 
of  another  corporation  where  any  of  the 
company's  executives  serves  on  that 
corporation's  compensation  committee  may 
not  serve  on  the  audit  committee. 

(ivj  Immediate  Family.  A  director  who  is 
an  Immediate  Family  member  of  an 
individual  who  is  an  executive  officer  of  the 
company  or  any  of  its  affiliates  cannot  serve 
on  the  audit  committee  until  three  years 
following  the  termination  of  such 
employment  relationship.   'Immediate 
Family"  includes  a  person's  spouse,  parents, 
children,  siblings,  mothers-in-law  and 
fathers-in-law,  sons  and  daughters-in-law, 
and  anyone  (other  than  employees)  who 
shares  such  person 's  home. 

(v)  Notwithstanding  the  requirements  of 
subparagraphs  (3)(i)  and  (3)(iv),  on^  director 
who  is  no  longer  an  employee  or  who  is  an 
Immediate  Family  member  of  a  former 
executive  officer  of  the  company  or  its 
affiliates,  but  is  not  considered  independent 
pursuant  to  these  provisions  due  to  the  three- 
year  restriction  period,  may  be  appointed, 
under  exceptional  and  limited 
circumstances,  to  the  audit  committee  if  the 
company's  board  of  directors  determines  in 
its  business  judgment  that  membership  on 
the  committee  by  the  individual  is  required 
by  the  best  interests  of  the  corporation  and 
its  shareholders,  and  the  company  discloses, 
in  the  next  annual  proxy  statement 
subsequent  to  such  determination,  the  nature 
of  the  relationship  and  the  reasons  for  that 
determination. 

(4)  Written  Affirmation.  As  part  of  the 
initial  listing  process,  and  with  respect  to  any 
subsequent  changes  to  the  composition  of  the 
audit  committee,  and  otherwise 
approximately  once  each  year,  each 
company  should  provide  the  Exchange 
written  confirmation  regarding: 

(i)  any  determination  that  the  company's 
board  of  directors  has  made  regarding  the 
independence  of  directors  pursuant  to  any  of 
the  subparagraphs  above; 

(ii)  the  financial  literacy  of  the  audit 
committee  member; 

(Hi)  the  determination  that  at  least  one  of 
the  audit  committee  members  has  accounting 
or  relgted  financial  management  expertise; 
and 

(iv)  the  annual  review  and  reassessment  of 
the  adequacy  of  the  audit  committee  charter. 

(5)  "Officer"  has  the  meaning  specified  in 
Rule  16a-l(f)  under  the  Securities  Exchange 
Act  of  1934.  or  any  successor  rule. 

(6)  Initial  Public  Offering.  Companies 
listing  in  conjunction  with  their  initial  public 
offering  (including  spin-offs  and  carve  outs) 
will  be  required  to  have  two  qualified  audit 
committee  members  in  place  within  three 
pionths  of  listing  and  a  third  qualifier 


member  in  place  within  twelve  months  of 
listing. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCXE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  modifies 
PCXE  Rule  5.3(b),  on  audit  committee 
requirements  of  listed  domestic  issuers, 
to  conform  to  recommendations  made 
by  the  Blue  Ribbon  Committee  on 
Improving  Effectiveness  of  Corporate 
Audit  Committees  and  rule  changes 
adopted  by  other  SROs.''  The  proposed 
rule  change  specifies  four  requirements 
for  a  qualified  audit  committee,  defines 
certain  terms  for  purposes  of  the 
proposed  audit  committee  requirements, 
and  sets  forth  requirements  for 
companies  listing  on  the  Exchange  in 
conjunction  with  an  initial  public 
offering. 

First,  proposed  Rule  5.3(b)(1)  requires 
the  board  of  directors  of  companies 
listed  on  the  Exchange  to  adopt  and 
approve  a  formal  written  charter  for  the 
audit  committee.  The  audit  committee 
must  review  and  reassess  the  adequacy 
of  the  formal  written  charter  on  an 
annual  basis.  The  charter  must  specify: 
(i)  The  scope  of  the  audit  committee's 
responsibilities  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
requirements;  (ii)  that  the  outside 
auditor  is  ultimately  accountable  to  the 
board  of  directors  and  the  audit 
committee  of  the  company,  that  the 
audit  committee  and  board  of  directors 
have  the  ultimate  authority  and 
responsibiUty  to  select,  evaluate,  and. 
where  appropriate,  replace  the  outside 


♦  See  Securities  Exchange  Act  Release  Nos.  42231 
(Dec.  14,  1999),  64  FR  71523  (Dec.  21,  1999) 
(approving  SR-NASD-99-48);  42232  (Dec.  14, 
1999).  64  FR  71518  (Dec.  21.  1999)  (approving  SR- 
AMEX-99-38);  and  42233  (Dec.  14,  1999),  64  FR 
71529  (Dec.  21.  1999)  (approving  SR-NYSE-99-39). 
The  proposed  rule  changes  were,  in  large  part, 
adapted  from  NYSE  Listed  Company  Manual 
Sections  303.00,  303.01,  and  303.02. 


auditor  (or  to  nominate  the  outside 
auditor  to  be  proposed  for  shareholder 
approveil  in  any  proxy  statement);  and 
(iii)  that  the  audit  committee  is 
responsible  for  ensuring  that  the  outside 
auditor  submits  on  a  periodic  basis  to 
the  audit  committee  a  formal  written 
statement  delineating  all  relationships 
between  the  auditor  and  the  company; 
that  the  audit  committee  is  responsible 
for  actively  engaging  in  a  dialogue  with 
the  outside  auditor  with  respect  to  any 
disclosed  relationships  or  services  that 
may  impact  the  objectivity  and 
independence  of  the  outside  auditor; 
and  for  recommending  that  the  board  of 
directors  take  appropriate  action  in 
response  to  the  outside  auditor's  report 
to  satisfy  itself  of  the  outside  auditor's 
independence. 

Second,  proposed  Rule  5.3(b)(2)  sets 
forth  the  composition  and  expertise 
requirements  of  audit  committee 
members.  The  proposal  requires:  (i) 
Each  audit  committee  to  consist  of  at 
least  three  independent  directors,  all  of 
whom  have  no  relationship  to  the 
company  that  may  interfere  with  the 
exercise  of  their  independence  from 
management  and  the  company 
("Independent");  (ii)  each  member  of 
the  audit  committee  to  be  financial 
literate,  as  such  qualification  is 
interpreted  by  the  company's  board  of 
directors  in  its  business  judgment,  or  to 
become  financially  literate  within  a 
reasonable  period  of  time  after  his  or  her 
appointment  to  the  audit  committee; 
and  (iii)  at  least  one  member  of  the  audit 
committee  to  have  accounting  or  related 
financial  management  expertise,  as  the 
Board  of  Directors  interprets  such 
qualification  in  its  business  Judgment. 

Third,  proposed  Rule  5.3(b)(3l 
provides  the  independence 
requirements  of  audit  committee 
members.  In  addition  to  the  definition 
of  Independent  provided  in  Rule 
5.3(b)(2)(i),  the  following  restrictions 
apply  to  every  audit  committee  member. 

fi)  Employees.  A  director  who  is  an 
employee  (including  non-employee 
executive  officers)  of  the  company  or 
any  of  its  affiliates  may  not  serve  on  the 
audit  committee  until  three  years 
following  the  termination  of  his  or  her 
employment.  In  the  event  the 
employment  relationship  is  with  a 
former  parent  or  predecessor  of  the 
company,  the  director  could  serve  on 
the  audit  committee  after  three  years 
following  the  termination  of  the 
relationship  between  the  company  and 
the  former  parent  or  predecessor. 
"Affiliate"  includes  a  subsidiary,  sibling 
company,  predecessor,  parent  company, 
or  former  parent  company. 

(ii)  Business  Relationship.  A  director 
(a)  who  is  a  partner,  controlUng 
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shareholders,  or  executive  officer  of  an 
organization  that  has  a  business 
relationship  with  the  company,  or  (h) 
who  has  a  direct  business  relationship 
with  the  company  [e.g.,  a  consultant) 
may  serve  on  the  audit  committee  only 
if  the  company's  board  of  directors 
determines  in  its  business  judgment  that 
the  relationship  does  not  interfere  with 
the  director's  exercise  of  independent 
judgment.  In  making  a  determination 
regarding  the  independence  of  a  director 
pursuant  to  this  paragraph,  the  board  of 
directors  should  consider,  among  other 
things,  the  materiality  of  the 
relationship  to  the  company,  to  the 
director,  and,  if  applicable,  to  the 
organization  with  which  the  director  is 
affiliated.  "Business  relationships"  can 
include  commercial,  industricd, 
banking,  consulting,  legal,  accounting 
and  other  relationships.  A  director  can 
have  this  relationship  directly  with  the 
company,  or  the  director  can  be  a 
partner,  officer  or  employee  of  an 
organization  that  has  such  a 
relationship.  The  director  may  serve  on 
the  audit  committee  without  the  above- 
reference  board  of  director's 
determination  after  three  years 
following  the  termination  of,  as 
applicable,  either  (a)  The  relationship 
between  the  organization  with  which 
the  director  is  affiliated  and  the 
company,  (b)  the  relationship  between 
the  director  and  his  or  her  partnership 
status,  shareholder  interest  or  executive 
officer  position,  or  (c)  the  direct 
business  relationship  between  the 
director  and  the  company. 

(iii)  Cmss  Compensation  Committee 
Link.  A  director  who  is  employed  as  an 
executive  of  another  corporatipn  where 
any  of  the  company's  executives  serves 
on  that  corporation's  compensation 
conunittee  may  not  serve  on  the  audit 
committee. 

(iv)  Immediate  Family.  A  director 
who  is  an  Immediate  Family  member  of 
an  individual  who  is  an  executive 
officer  of  the  company  or  any  of  its 
affiliates  cannot  serve  on  the  audit 
committee  until  three  years  following 
the  termination  of  such  employment 
relationship.  "Immediate  Family" 
includes  a  person's  spouse,  parents, 
children,  siblings,  mothers-in-law  and 
fathers-in-law,  sons  and  daughters-in- 
law,  and  anyone  (other  than  employees) 
who  shares  such  person's  home. 

(v)  Notwithstanding  the  requirements 
of  subparagraphs  (3)(i)  and  (3){iv)  of 
Rule  5.3(b),  one  director  who  is  no 
longer  an  employee  or  who  is  an 
Immediate  Family  member  of  a  former 
executive  officer  of  the  company  or  its 
affiliates,  but  is  not  considered 
independent  pursuant  to  these 
provisions  due  to  the  three-year 


restriction  period,  may  be  appointed, 
imder  exceptional  and  limited 
circumstances,  to  the  audit  committee  if 
the  company's  board  of  directors 
determines  in  its  business  judgment  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  company 
discloses,  in  the  next  annual  proxy 
statement  subsequent  to  such 
determination,  the  nature  of  the 
relationship  and  the  reasons  for  that 
determination. 

Foiulh,  proposed  Rule  5.3(b)(4)  sets 
forth  on  ongoing  written  affirmation 
requirement.  The  proposal  provides  that 
as  part  of  the  initial  listing  process,  and 
with  respect  to  any  subsequent  changes 
to  the  composition  of  the  audit 
committee,  and  otherwise 
approximately  once  each  year,  each 
company  should  provided  the  Exchange 
written  confirmation  regarding:  (i)  any 
determination  that  the  company's  board 
of  directors  has  made  regarding  the 
independence  of  director?  pursuant  to 
any  of  the  subparagraphs  above;  (ii)  the 
financial  literacy  of  the  audit  committee 
number;  (iii)  the  determination  that  at 
least  one  of  the  audit  committee 
members  has  accounting  or  related 
financial  management  expertise;  and 
(iv)  the  annual  review  and  reassessment 
of  the  adequacy  of  the  audit  committee 
charter. 

Proposed  Rule  5.3(b)(5)  defines 
"Officer"  to  have  the  meaning  specified 
in  Rule  16a-l(f)  imder  the  Act,  or  any 
successor  rule.  Moreover,  proposed  Rule 
5.3(b)(6)  provides  that  companies  listing 
in  conjimction  with  their  initial  public 
offering  (including  spin-offs  and  carve 
outs)  will  be  required  to  have  two 
qualified  audit  committee  members  in 
place  within  three  months  of  listing  and 
a  third  qualified  member  in  place 
within  twelve  months  of  listing. 

Finally,  the  Exchange  proposes  to 
implement  a  transition  period  in  order 
to  provide  its  issuers  with  sufficient 
time  to  come  into  compliance  with  the 
proposed  rule  change.^  Specifically,  the 
Exchange  proposes  (i)  to  "grandfather" 
all  public  company  audit  committee 
members  qualified  under  current  PCX 
rules  xmtil  they  are  re-elected  or 
replaced  and  (ii)  give  companies 
eighteen  months  from  the  date  of  SEC 
approval  of  this  rule  filing  to  recruit  the 
requisite  members  for  their  audit 
committees.  Issuers  listed  on  the 
Exchange  as  of  the  effective  date  of  the 
proposed  rule  change  will  have  six 
months  to  adopt  a  formal  written  audit 
committee  charter. 


2.  Statutory  Basis 

The  PCXE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,^  which  requires, 
among  other  things,  the  Exchange's 
rules  to  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCXE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCXE  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secmities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Pubbc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-PCX-00-^0  and  should  be 
submitted  by  December  28,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-31140  Filed  12-6-00;  8:45  am] 
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DEPARTMErfT  OF  STATE 

(Public  Notice  3491] 

Bureau  of  Educational  and  Cultural 
Affairs;  Cotiege  and  University 
Affiliations  Progiam  for  Algeria; 
Request  for  Grant  Proposals 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program  to  support  the 
development  of  programs  of  instruction 
and  faculty  training  at  one  or  more 
universities  in  Algeria  in  business 
management  and  entrepreneurship, 
public  administration,  or  another  field 
with  significant  potential  impact  on  the 
Algerian  economy.  Accredited,  post- 
secondary  educational  institutions 
meeting  Uie  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
pursue  institutional  or  departmental 
objectives  in  partnership  with  (an) 
Algerian  institution(s)  with  support 
from  the  College  and  University 
Affiliations  Program.  The  means  for 
achieving  the  objectives  of  the  applicant 
and  its  partners)  may  include 
mentoring,  teaching,  consultation, 
research,  distance  education,  internship 
training,  and  professional  outreach  to 
public  and  private  sector  managers  and 
entrepreneurs. 

Overview  and  Project  Objectives:  The 
project  is  designed  to  assist  one  or  more 
Algerian  universities  to  develop  a 
modem  curriculum  and  program  in 
business  management  or  public 
administration  to  facilitate  the 
development  of  business  activity  and 
the  quality,  efficiency  and  integrity  of 
the  private  and  public  sectors  in 
Algeria.  While  priority  will  be  given  to 
competitive  proposals  in  business 
management,  proposcds  in  pubbc 
administration  and  other  fields  are  also 
eligible  if  the  proposals  demonstrate 


^  See  Amendment  No.  1,  supra  note  3. 


« 15  U.S.C.  78f(b)(5). 


17  CFR  200.30-3(a)(12). 


their  potential  impact  on  the  Algerian 
economy. 

In  business  management,  proposals 
emphasi2±ag  practical  strategies  to  assist 
the  faculty  to  develop  a  new  curriculum 
in  business  management  focusing  in 
accoimting,  finance,  banking,  and 
entrepreneurship  are  particularly 
encouraged. 

In  public  administration  proposals 
with  potential  economic  impact  through 
assistance  with  curriculum  reform  and 
faculty  training  in  fields  such  as 
taxation,  financial  management,  land 
registry/ownership  and  property  rights 
are  also  eligible.  All  proposals  should 
explain  potential  impact  on  the  Algerian 
eccwnomy. 

For  each  project,  applicants  are 
encouraged  to  develop  outreach  to  and 
collaboration  with  practitioners  by 
including  them,  together  with  junior 
and  senior  instructors,  in  working 
groups  for  faculty  development  and 
curriculum  design  and  development 

Bureau  policy  stipulates  that  awards 
to  organizations  with  less  than  four 
years'  experience  in  conducting 
international  exchanges  are  limited  to 
$60,000.  The  Bureau  anticipates 
awarding  one  or  two  grants  from  a  total 
of  $240,000  that  is  expected  to  be 
available  to  support  this  program.  Funds 
will  be  awarded  for  a  period  up  to  three 
years  to  defray  the  costs  of  exchanges, 
to  provide  educational  materials,  and  to 
increase  library  holdings  and  improve 
Internet  connections.  Up  to  25%  of  the 
grant  total  may  be  used  to  defray  the 
costs  of  project  administration.  Indirect 
administrative  costs  are  not  an  eligible 
expense  for  Bureau  funding  imder  this 
competition,  but  may  be  presented  as 
part  of  the  U.S.  institutional 
contribution. 

The  project  should  pursue  these 
objectives  through  a  strategy  that 
coordinates  the  participation  of  junior 
and  senior  level  faculty,  administrators 
or  graduate  students  for  any  appropriate 
combination  of  teaching,  mentoring, 
internships,  in-service  training  and 
outreach,  for  exchange  visits  ranging 
from  one  week  to  an  academic  year. 
Visits  of  one  semester  for  participants 
from  Algeria  are  strongly  encouraged 
and  program  activities  must  be  tied  to 
the  goals  and  objectives  of  the  program. 
Proposals  may  also  include  English 
language  training  for  selected 
participants  whose  prior  knowledge  of 
English  needs  to  be  activated  or 
refreshed.  Visits  by  representatives  of 
the  American  partner  institution  to 
Algeria  are  not  required,  but  short  visits 
may  be  proposed  for  eventual 
implementation  should  conditions 
permit.  All  applicants  should  read  the 
U.S.  Department  of  State  Travel 


Warning  for  Algeria  dated  March  31, 
2000. 

U.S.  Institution  and  Participant 
Eligibility:  In  the  United  States, 
participation  in  the  program  is  open  to 
accredited  two  and  four-year  colleges 
and  universities,  including  graduate 
schools,  as  well  as  to  oihet 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c).  Apphcations  from  consortia  or 
other  combinations  of  U.S.  colleges  and 
imiversities  are  eligible.  Secondary  U.S. 
partners  may  include  governmental  and 
non-govemmental  organizations,  as  well 
as  non-profit  service  and  professional 
organizations.  The  lead  U.S.  university 
in  the  consortium  or  other  combination 
of  cooj>erating  institutions  is 
responsible  for  submitting  the 
appUcation.  Each  application  must 
document  the  lead  organization's 
authority  to  represent  all  U.S. 
cooperating  partners. 

Participants  representing  the  U.S. 
institution  must  be  U.S.  citizens.  With 
the  exception  of  an  outside  consultant 
reporting  on  the  degree  to  which  project 
objectives  have  been  achieved, 
participants  who  are  traveling  under  the 
Bureau's  grant  funds  must  be  teachers, 
advanced  graduate  students,  who  are 
teaching  or  research  assistants,  or 
administrators  from  the  participating 
institution(s).  Advanced  graduate 
students  are  eUgible  for  Bureau-funded 
participation  in  this  program  only  if 
they  are  working  under  the  direction  of 
an  accompanying  faculty  participant. 

Algeriai}  Institution  and  Participant 
Eligibility:  In  Algeria,  the  partner  must 
be  a  recognized  institution  of  post- 
secondary  education.  Secondary  foreign 
partners  may  include  relevant 
governmental  and  non-governmental 
organizations,  as  well  as  non-profit 
service  and  professional  organizations 
concerned  with  issues  in  business 
development  or  public  administration 
training  in  Algeria. 

Foreign  participants  must  be  citizens 
or  permanent  residents  of  Algeria  and 
qualified  to  receive  a  J-1  visa. 

Budget  Guidelines:  Applicants  may 
submit  a  budget  of  up  to  $240,000. 
Requests  for  amounts  smaller  than  the 
maximum  are  eUgible.  Budget  and 
budget  notes  should  carefully  justify  the 
amounts  needed.  There  must  be  a 
simimary  budget  as  well  as  a  breakdown 
reflecting  the  program  and 
administrative  budgets  including  unit 
costs.  Cost  sharing  will  be  considered  an 
important  indicator  of  institutional 
commitment. 

Please  refer  to  the  Solicitation 
Package  for  complete  guidelines  and 
formatting  instructions. 
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Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau  of 
Educational  and  Cultural  Affairs 
concerning  this  RFGP  should  reference 
the  above  title  "College  and  University 
Affiliations  Program  in  Algeria"  and 
reference  number  ECA/A/S/U-01-13. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Humphrey  Fellowships  and 
Institutional  Linkages  Branch,  Office  of 
Global  Educational  Programs,  Bureau  of 
Educational  and  Cultural  Affairs;  ECA/ 
A/S/U,  Room  349,  SA-44;  U.S. 
Department  of  State,  301  4th  Street, 
SW..  Washington,  DC  20547,  phone 
(202)  619-5289.  fax:  (202)  401-1433,  e- 
mciil:  mpizarro@pd.state.gov  to  request  a 
Solicitation  Package. 

The  Solicitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  above 
reference  number  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staH  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/rfgps. 
Please  read  all  information  before 
downloading. 

Deadline  of  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  D.C.  time  on  Friday, 
March  30,  2001.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  by  the  due  date  but  received 
on  a  later  date  will  not  be  accepted.  It 
is  the  responsibility  of  each  applicant  to 
ensure  compliance  with  the  deadline. 

Approximate  Program  Dates:  Grants 
should  begin  on  or  about  August  1 , 
2001. 

Duration:  August  1,  2001-August  31, 
2004. 

Submissions:  The  U.S.  institutional 
partner  must  submit  the  proposal. 
Applicants  must  follow  all  instructions 
in  the  Solicitation  Package.  The  original 
and  10  copies  of  the  application  should 
be  sent  to:  U.S.  Department  of  State, 
SA^4,  Ref.:  ECA/A/S/U-01-13, 
Program  Management,  ECA/EX/PM, 
Room  534,  301  4th  Street,  SW.. 
Washington,  DC  20547. 

All  copies  should  include  the 
documents  specified  under  Tabs  A 
through  E  in  the  "Project  Objectives, 


Goals,  and  Implementation"  (POGI) 
section  of  the  Solicitation  Package.  The 
documents  imder  Tab  F  of  the  POGI 
should  be  submitted  with  the  original 
application  and  with  one  of  the  ten 
copies. 

Proposals  that  do  not  follow  RFGP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

AppUcants  must  also  submit  the 
"Executive  Siummary"  and  "Proposal 
Narrative"  Sections  of  the  proposal  on 
a  3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximiun  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Section  of  the  U.S. 
Embassy  in  Algiers  for  its  review,  with 
the  goal  of  reducing  the  time  it  takes  to 
get  the  Embassy's  comments  for  the 
Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines:  Pxu^uant  to  the  Bureau's 
authorizing  legislation,  projects  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to,  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physicEil  challenges.  Applicants  are 
strongly  encoiu-aged  to  adhere  to  the    . 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content. 

Please  refer  to  the  review  criteria 
under  the  "Support  for  Diversity" 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process:  The  Bureau  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guideUnes  stated  herein  and  in  the 
Solicitation  Package.  All  ehgible 
proposals  will  be  reviewed  by  the 


program  office,  as  well  as  the  PubUc 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria:  State  Department 
officers  in  Washington,  D.C.  and 
overseas  will  use  the  criteria  below  to 
reach  funding  recommendations  and 
decisions.  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank- 
ordered  or  weighed. 

1.  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and 
resourcefulness.  Proposals  should 
exhibit  sensitivity  to  the  region,  and 
have  reasonable  and  feasible  project 
objectives  that  are  relevant  to  the  needs 
of  an  Algerian  university.  Proposals 
should  describe  projected  benefits  to  the 
institutions  involved  as  well  as  to  wider 
communities  of  educators  and 
practitioners  in  Algeria. 

2.  Program  Planning:  Proposals 
should  include  creative,  realistic  and 
feasible  program  plans  for  the 
development  of  working  groups  for 
faculty  and  curriculima  development;  a 
detailed  schedule,  which  should 
include  a  well-reasoned  combination  of 
useful  and  appropriate  mentoring, 
teaching  techniques  and  outreach 
activities  supporting  the  project 
objectives. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  relate 
to  project  objectives  and  how  these 
issues  will  be  addressed  during  project 
implementation.  Proposals  should  also 
outline  the  institutional  profile  of  each 
participating  institution  with  regard  to 
issues  of  diversity. 

4.  Institutional  Capacity  and 
Commitment:  Proposals  should 
demonstrate  significant  imderstanding 
of  the  needs  and  capacities  of  the 
Algerian  university  as  well  as  the  needs 
and  capacity  of  the  U.S.  institution,  and 
should  demonstrate  a  strong 
commitment  to  on-going  cooperation 
during  and  after  the  period  of  the  grant 
activity.  Relevant  factors  include:  the 


match  between  participating 
organizations  or  departments,  and 
availability  of  sufficient  nimiber  of 
faculty  and/or  administrators  willing 
and  able  to  participate  in  project 
activities.  Proposals  should  demonstrate 
a  promise  of  long-term  impact  and  a 
plan  for  follow-on  activities. 

5.  Institutional  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  administering 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
State  Department's  contracts  officers. 
The  Bureau  will  consider  the  past 
performemce  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Reviewers  will  also  consider 
the  quality  of  exchange  participants' 
academic  credentials,  skills, 
commitment  and  experience  relative  to 
the  goals  and  activities  of  the  project 
plan. 

6.  Project  Evaluation:  The  proposal 
should  ouUine  a  methodology  to  assess 
progress  toward  the  achievement  of 
project  goals.  The  final  evaluation 
should  include  an  external  component 
and  observations  about  anticipated  long- 
term  impact  on  the  Algerian  economy. 

7.  Cost-Effectiveness:  Administrative 
and  program  costs  should  be  reasonable 
and  appropriate  with  cost  sharing 
provided  as  a  reflection  of  commitment 
to  the  piu-suit  of  project  objectives. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *   *   *:  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
•   *  *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  cited  above  is 
provided  through  the  U.S.  North  African 
Economic  Partnership. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Biireau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government. 


The  Bureau  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  vdth  the  needs  of 
the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  November  29,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[PR  Doc.  00-31076  Filed  12-6-00;  8:45  am] 
BILUNG  CODE  4710-06-^ 


DEPARTMENT  OF  STATE 

[PuMic  Notice  3490] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Summer  Institute  on  Education  Refonm 
for  Nigerian  Tertiary  Education 
Administrators  and  Policy  Makers 

summary:  The  African  Programs  Branch 
of  the  Office  of  Academic  Exchange 
Programs  of  the  Btireau  of  Educational 
and  Culttiral  Affairs  announces  an  open 
competition  for  a  Summer  Institute  on 
Education  Reform  for  Nigerian  Tertiary 
Education  Administrators  and  Policy 
Makers.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  to 
provide  a  six-week  program  for  up  to  25 
Nigerian  tertiary  level  education 
administrators  and  government  officials 
responsible  for  making  and 
implementing  education  policy. 
Requested  Bureau  fimding  must  not 
exceed  $200,000. 

All  Summer  Institute  programming 
and  logistics  including  design  and 
implementation  of  the  academic, 
cultiu^,  and  administrative 
components  will  be  the  responsibihty  of 
the  grantee.  These  responsibilities 
include  (1)  an  academic  component  that 
adheres  closely  to  the  goals  and 
objectives  set  forth  in  the  RFGP,  (2)  a 
cultural  component  that  complements 
and  reinforces  material  covered  in  the 
academic  compcment,  and  includes  a 
stay  of  up  to  a  week  in  Washington  and 
a  trip  to  another  major  U.S.  city,  and  3) 
an  administrative  component  to  provide 
for  the  comfort  and  well-being  of  the 
participants  which  includes  arranging 
and  budgeting  for  housing,  meals, 
transportation  in  the  U.S.,  allowances 


for  incidental  expenses,  books,  and 
excess  baggage. 

Proposes  must  conform  to 
requirements  set  forth  in  the  Solicitation 
Package,  that  is,  the  program 
information  and  guidelines  stated  in 
this  Request  for  Grant  Proposals  (RFGP) 
as  well  as  the  standard  Proposal 
Submission  Instructions  (PSI). 
Applications  not  adhenng  to  the 
conditions  set  forth  herein  may  be 
deemed  technically  ineligible. 

The  guidelines  set  forth  in  this  RFGP 
are  specific  to  the  program  mentioned 
above  and  are  in  addition  to  the 
standard  guidelines  outlined  in  the  PSI. 
In  any  instance  that  there  is  a  perceived 
disparity  between  the  standard  or 
program-specific  guidelines,  the 
program-specific  guidelines  listed  in  the 
RFGP  are  to  be  the  dominant  reference. 
The  Solicitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation. 

Please  reaa  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

A.  Proposal  Submission  Information 

1.  Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  tide  and  number  ECA/A/E/ 
AF-01-02. 

2.  Application  Submission  Deadline 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
D.C.  time  on  Thiu^day,  February  1 , 
2001 .  Faxed  docimients  will  not  be 
accepted  at  any  time.  Documents 
postmarked  on  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted. 

Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Sohcitation  Package. 
The  original  and  seven  (7)  copies  of  the 
application  should  be  sent  to:  U.S. 
Etepartment  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/E/AF-01-02,  Program 
Management,  ECA/EX/PM,  Room  534. 
301  4th  Street.  SW..  Washington.  DC 
20547. 

3.  For  Further  Information  or  To 
Request  a  Solicitation  Package 

Please  contact  the  program  officer, 
Carol  Herrera.  by  mail  at:  African 
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Programs  Branch,  Office  of  Academic 
Exchanges  (ECA/A/E/AF)— Rm.  232, 
U.S.  Department  of  State,  301  4th  Street, 
SW..  Washington,  DC  20547.  Ph:  (202) 
619-5405,  F:  (202)619-6137,  E-mail: 
cherrera@pd.state.gov. 

4.  To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Note:  Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a  3.5" 
diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line  length  of 
65  characters.  The  Bureau  will  transmit  these 
files  electronically  to  the  Public  Affairs 
section  at  the  US  Embassy  for  its  review, 
with  the  goal  of  reducing  the  time  it  takes  to 
get  embassy  comments  for  the  Bureau's 
grjmts  review  process. 

5.  Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *   * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  culttiral  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  fimding  authority  for 
the  program  above  is  provided  through 
the  Fulbright-Hays  Act. 

6.  Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 


B.  Program  Information 

1.  Background 

Since  1998  the  Clinton 
Administration  has  launched  several 
special  initiatives  for  education  in 
Africa  to  further  African  integration  into 
the  global  community  by  improving  the 
quaUty  of,  and  technology  for,  education 
in  Africa.  As  a  result  of  President 
Clinton's  recent  visit  to  Nigeria,  the 
Africa  Programs  Branch  seeks  to  create 
a  Summer  Institute  on  Education 
Reform  for  Nigerian  Tertiary  Education 
Administrators  and  Policy  Makers. 
Under  the  Fulbright  banner  the  program 
further  seeks  to  promote  mutual 
imderstanding  between  the  peoples  of 
the  United  States  and  Nigeria. 

Over  the  past  two  decades,  large 
increases  in  the  number  of  students  at 
every  level  of  the  education  system 
coupled  with  diminishing  resources 
provided  by  Nigeria's  military  rulers 
dramatically  decreased  the  quality  of 
education  in  Nigeria.  The  proposed 
program  seeks  to  engage  Nigerian 
tertiary  education  administrators, 
government  policy  makers  and  other 
stakeholders  in  a  detailed  review  of 
major  reform  issues  in  the  U.S.  that  will 
help  the  participants  identify  and 
explore  potential  areas  of  reform  within 
the  Nigerian  education  system  and 
approaches  to  instituting  reforms. 

2.  Program  Description 

The  Summer  Institute  seeks  to 
encourage  key  stakeholders  and 
decision  makers  to  promote  a  bolder 
vision  for  the  future  of  Nigerian  tertiary 
education  and  establish  long-term 
educational  reform  goals  that  benefit  the 
nation  as  a  whole.  The  six-week 
program  is  intended  to  improve  the 
quality  of  tertiary  education  in  Nigeria 
by  (1)  helping  participants  identify  and 
examine  potential  areas  of  reform  in 
Nigerian  tertiary  education  by 
thoughtfully  reviewing  American 
experiences,  (2)  promoting  cooperation, 
coordination,  and  cross-fertilization  of 
ideas  among  the  participants  and  with 
U.S.  facilitators  and  counterparts,  (3) 
through  case  studies,  site  visits  and 
other  experiential  means,  examining 
American  examples  of  educational 
reform  efforts  applicable  to  a  Nigerian 
context  and,  (4)  strengthening 
participants'  leadership,  management, 
and  organizational  skills. 

The  25  participants  will  be  selected 
not  only  from  among  university 
administrators  but  fixjm  policy  makers 
as  well. 

Half  of  the  group  will  be  composed  of 
senior  university  administrators 
representing  federal  and  state 
universities,  polytechnics,  teacher 


colleges,  and  a  new  private  imiversity. 
The  rest  of  the  group  will  be  education 
policy  makers  from  the  Federal  Ministry 
of  Education,  some  state  govenunents, 
important  commissions  such  as  the 
Examination  Council  (WAEC),  the 
National  Universities  Conunission 
(NUC),  the  Committee  of  the  Colleges  of 
Education  and  the  National  Assembly's 
Education  Committee.  The  entire 
participant  selection  process  will  be 
carried  out  in  Nigeria  by  the  Public 
Affairs  Section  of  the  American 
Embassy. 

3.  Program  Objectives 

3.1  Identifying  and  Examining 
Potential  Areas  of  Reform  in  Nigerian 
Tertiary  Education 

Although  the  program  will  reference 
American  examples  of  education 
reform,  the  wide  disparity  between  the 
American  and  Nigerian  contexts 
demands  that  the  focus  be  on  the 
Nigerian  education  system.  Any 
American  examples  that  are  used  must 
have  relevance  and  applicability  to  the 
realities  of  Nigeria.  It  is  not  enough  that 
the  host  institution  provide  a  menu  of 
recent  American  reform  efforts  and 
examples  of  successes  and  failures  with 
the  hope  that  the  participants  will  glean 
what  they  need  from  the  American 
model.  This  should  not  be  perceived  to 
be  an  American  Studies  program  on 
Education  Administration  but  an 
Education  Administration  program 
specifically  designed  for  Nigerian 
education  stakeholders.  Specific  topics 
may  include  but  will  not  be  limited  to: 
establishing  coordination  among  the 
various  components  of  the  higher 
education  system,  turning  policy  into 
practice,  education  funding  and 
fundraising,  accreditation,  testing, 
teacher  training,  certification,  setting 
admissions  standards,  hiring  practices, 
staff  development,  commiuiity  outreach, 
legislative  oversight,  publications, 
student  government,  etc. 

The  host  institution  will  prepare  a 
needs  assessment  to  be  carried  out  prior 
to  the  participants  arrival  in  the  U.S.  to 
determine  what  areas  the  participants 
identify  as  most  relevant  and  develop 
the  program  around  those  perceived 
priorities.  The  approach  should  be  one 
that  provides  in-depth  content  on  a  few 
selected  topics  rather  than  cursory 
information  on  a  wide  variety  of  topics. 

3.2  Promoting  Cooperation, 
Coordination,  and  Cross-fertilization  of 
Ideas  Among  the  Participants  and  With 
U.S.  Facilitators  and  Coimterparts 

Sessions  and  activities  should  be 
designed  to  enable  the  participants  to 
use  critical  and  creative  thinking  skills 


and  teamwork  in  developing  solutions 
and  approaches  to  effect  realistic  and 
implementable  reform  goals  in  the  areas 
of  interest  identified  in  the  needs 
assessment. 

3.3  Examining  American  Examples  of 
Educational  Reform  Efforts  Applicable 
to  a  Nigerian  Context 

Through  case  studies,  site  visits  and 
other  experiential  means,  the 
participants  will  study  examples  of 
American  education  reform  that 
correspond  to  the  areas  of  interest 
identified  in  the  needs  assessment. 
Activities  should  include  but  are  not 
limited  to  visits  to  a  selection  of 
universities;  pertinent  govermnent 
offices,  both  federal  and  state;  federal 
and  state  legislative  education 
committees;  meetings  with  university 
administrators  such  as  presidents,  vice 
presidents,  and  deans. 

Examples  used  should,  as  closely  as 
possible,  demonstrate  challenges  similar 
to  those  that  confront  the  Nigerian 
administrators;  i.e.,  lack  of  funding, 
poorly  trained  staff,  low  staff  morale 
due  to  insufficient  pay,  overcrowded 
classes,  student  luuest,  etc. 

3.4  Strengthening  Participants' 
Leadership,  Management,  and 
Organizational  Skills 

Potential  topics  may  include  but  are 
not  limited  to:  participatory  planning; 
developing  clear,  implementable  goals 
and  objectives;  assessment  and  analysis; 
formulating  action  plans;  monitoring 
and  evaluation  (of  faculty,  staff, 
students,  ciuriculiun,  etc.);  staff 
development;  accountabihty  and  the 
ethical  dimensions  of  leadership; 
building  a  constituency  for  change; 
promoting  ownership  and  commitment; 
interpreting  and  adapting  to  a  changing 
envirorunent;  being  responsive  to 
constituencies,  etc. 

4.  Program  Specific  Guidelines 

4.1  ftogram  Duration/  Dates 

The  program  will  be  approximately 
six  weeks  in  length  and  should  begin 
and  end  between  the  dates  of  June  1 , 
2001  and  September  30,  2001.  These 
dates  will  include  the  arrival  and 
departure  dates  of  the  participants. 

4.2  Number/Types  of  Participants 
There  will  be  a  maximiun  of  25 

participants,  approximately  half  of 
whom  will  be  university  administrators 
and  half  of  whom  will  be  policy  makers. 
They  will  come  from  various  parts  of 
Nigeria  and  various  ethnic  groups  and 
will  likely  be  predominantly  male. 
Applicants  may  wish  to  take  this  into 
consideration  in  planning  and  logistics. 
If  the  number  of  women  in  the  group  is 


small,  efforts  may  be  needed  to  ensure 
their  full  inclusion  and  participation. 
Most,  but  not  all,  will  have  at  least  some 
overseas  experience,  having  attended 
international  conferences,  participated 
in  international  visitors  programs,  etc. 
Some  will  have  spent  time  studying 
abroad,  primarily  in  the  U.K.  but  other 
coimtries  as  well  including  the  U.S. 
Minimimi  qualifications  for  all 
participants  will  be  the  equivalent  of 
BA/BS  degrees  from  their  national 
educational  system. 

4.3    Grantee  Administrative 
Responsibihties 

The  following  are  the  responsibilities 
of  the  grantee  that  will  be  covered  under 
the  terms  of  the  grant  and  must  be 
included  in  the  budget  submission. 
Please  refer  to  the  next  section  in  this 
document  (Section  5,  Budget 
Guidelines)  and  PSI  Budget  Guidelines 
for  further  details. 

•  Travel/transportation  in  the  U.S. 
Participants  will  arrive  and  begin  their 
program  in  Washington,  DC.  The  host 
institution  will  arrange  all  domestic 
transportation  (excluding  travel  from 
Washington,  DC  to  program  site  if  by 
air)  to  and  from  airports  and  for  cultiual 
and  educational  activities  provided 
under  this  project.  For  travel  between 
Washington,  DC  and  the  Summer 
Institute  site,  the  host  institution  may 
propose  to  substitute  travel  by  bus  or  by 
train  for  travel  by  commercial  afr 
carrier,  if  ground  transportation  is  a 
feasible,  cost-effective  travel  alternative. 
However,  if  the  host  institution  opts  to 
use  ground  transportation  between 
Washington,  DC  and  the  program  site, 
the  cost  must  be  included  in  the  budget 
proposal. 

It  is  expected  that  the  grantee  will 
make  arrangements  to  meet  the 
participants  upon  arrival  in 
Washington.  Departures  for  retiun  travel 
to  Nigeria  will  be  from  the  program  site. 

•  Lodging:  Accommodations  in 
faculty  guest  quarters  with  single  rooms 
or  suites  are  preferred.  Kitchen  facilities 
for  food  storage  and  preparation  to 
accommodate  25  participants  should  be 
provided.  Lodging  should  be  within 
reasonable  walking  distance  to  location 
of  classes  and/or  readily  accessible  to 
imiversity  transportation  system.  Easy 
access  to  public  transportation  that 
enables  participants  to  venttu^  out  into 
the  larger  community  is  desirable. 

•  Meals:  A  system  of  cash  subsistence 
payments  that  allow  participants  to 
shop  for  and  prepare  their  own  meals  is 
preferred.  Cafeteria  meal  plans  that  can 
accommodate  African  preferences  are 
possible.  If  using  a  meal  plan 
exclusively,  show  clearly  how  the  cost 
of  meals  will  be  covered  when 


participants'  travel  away  from  campus 
or  campus  cafeterias  are  closed. 

•  Incidentals  allowance:  Each 
participant  will  receive  an  incidentals 
allowance  of  $15  per  day  for  the  full 
number  of  days  of  the  Sununer  Institute 
including  at  the  host  institution,  while 
in  Washington,  DC  and/or  other  U.S. 
city  visited. 

•  Book  Allowance:  The  project  will 
provide  each  participant  with  a 
supplemental  book  allowance  of  $150 
per  person.  The  institution  should  plan 
to  assist  participants  in  selection, 
acquisition  and  shipment  of  materials 
for  their  needs.  The  institution  should 
develop  a  plan  that  allows  participants 
to  stretch  their  book  allowance  as  far  as 
possible  through  institutional  or 
publishers'  discounts. 

•  Health  Coverage  Administration: 
Although  the  Bureau  assumes  the 
responsibility  of  providing  limited 
accident  and  sickness  insurance 
coverage  for  participants,  the  grantee  is 
responsible  for  enrolling  all  participants 
in  the  Bureau's  health  coverage 
program.  A  plan  on  providing 
participants  with  ready  access  to 
medical  care  should  be  included  in  the 
proposal. 

4.4    Biu-eau  Administrative 
Responsibihties 

The  following  are  the  responsibilities 
of  the  Biu^au  and  will  not  Jbe  covered 
imder  the  terms  of  the  grant  and  should 
not  be  included  in  the  budget 
submission: 

•  Selection  of  Participants:  The 
selection  process  will  be  carried  out  by 
the  U.S.  Public  Affairs  Section  (PAS)  in 
Nigeria.  The  Biu^au  will  be  responsible 
for  and  facilitate  all  communications 
between  the  PAS  and  the  institution. 
The  Bureau  will  provide  the  grantee 
with  participants'  ciuriculum  vitae  and 
other  relevant  information. 

•  International  Travel:  The  Bureau  is 
responsible  for  participants' 
international  travel.  The  Biu^au,  in 
coordination  with  the  U.S.  Embassy  in 
Abuja,  will  make  international  afrline 
reservations  and  purchase  round-trip 
international  airline  tickets  for  all 
participants  from  Nigeria  to  the  site  of 
the  Summer  Institute  via  Washington, 
D.C. 

The  Bureau  will  advise  the  host 
institution  of  the  group's  arrival/ 
departure  schedules. 

•  Health  Coverage:  The  Bureau 
provides  limited  accident  and  sickness 
insurance  coverage  for  participants  in 
the  Siunmer  Institute  and  will  provide 
the  grantee  with  the  necessary 
instructions  and  forms  to  complete  prior 
to  the  participants'  arrival. 


76698 


Federal  Register /Vol.  65,  No.  236 /Thursday.  December  7,  2000 /Notices 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7.  2000 /Notices 


76699 


•  Visas:  Participants  will  travel  on  J- 
1  visas.  Program  number  G-1-5,  issued 
by  the  U.S.  Consulate  in  Lagos.  Program 
must  comply  with  J-1  visa  regulations. 
Please  refer  to  Proposal  Submission 
Instructions  for  further  information. 

5.  Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program,  not  to  exceed  $200,000.  The 
Biu'eau  plans  to  award  one  grant  at  a 
level  of  approximately  $200,000.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

Tnere  must  be  a  simunary  budget  as 
well  as  breakdowns  reflecting  both 
administrative  and  program  budgets. 
Apphcants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification. 

Proposals  should  maximize  cost- 
sharing  through  private  sector  support 
as  well  as  institutional  direct  funding 
contributions. 

In  addition  to  the  guidelines  provided 
here,  applicants  should  refer  to  the 
Budget  Guidelines  section  of  the  PSI. 

5.1.    Allowable  Costs 

Allowable  costs  for  the  program 
include: 

•  Instructional  costs,  i.e.;  instructors' 
salaries,  honoraria  for  outside  speakers, 
educational  coiu^e  materials 

•  Lodging,  meals,  and  incidentals  for 
participants 

•  Exipenses  associated  with  cultiu-al 
activities,  i.e.;  admission  fees, 
transportation 

•  Administrative  costs  as  necessary 

5.2  Line-item  Budget 

Divide  the  Line-item  budget  into 
Program  and  Administration  sections. 
The  line-item  budget  should  include 
and  elaborate  on  the  categories  listed 
below. 

5.2.1  Program  Section.  The  program 
section  of  the  budget  includes  (1) 
academic  program  costs,  (2)  participant 
maintenance  and  allowances,  and  (3) 
cultural  activities  and  other  related 
costs 

5.2.1.1  Academic  program  costs.  The 
Institution  may  choose  to  itemize 
academic  program  costs  (I.A.I)  or  set  a 
fee  per  participant  (I.A.2) 
— Itemized  academic  program  costs. 

(LA.l) 

•  Instructors'  salaries  as  appropriate. 
Salaries,  benefits,  and  services  for 
instructors'  salaries  for  the  Institute 
classes.  Identify  each  position  and 
provide  position  title,  role  in  the 
Institute,  and,  as  appropriate,  annual 


salary  and  percent  of  effort  used  for  the 
Institute.  Benefit  costs  should  be  stated 
separately  from  salary  costs.  Identify 
how  benefits  and  services  were 
computed. 

•  Honoraria  and  per  diem  for  outside 
speakers,  if  any.  (List  names  and 
amounts). 

•  Film  and  video  rentals,  educational 
materials,  curricular  needs  [i.e.  texts, 
course  packs  for  classes),  as  appropriate. 
— Fee  per  participant  (I.A.2) 

If  the  institution  chooses  to  budget 
academic  program  costs  as  a  fee  per 
participant,  please  state  what  services 
are  provided  within  that  fee. 

5.2.1.2  Costs  for  maintenance  and 
other  allowances  for  participants. 
(Clearly  indicate  the  imit  cost  of  each 
item.) 

•  Lodging.  Housing  may  be  in 
graduate  dormitories,  faculty  residences, 
or  other,  as  appropriate.  Single  rooms 
preferred. 

•  Meals.  Meals  may  be  provided 
through  cash  subsistence  payments  to 
participants,  cafeteria  meal  plans,  or  a 
combination  of  both.  If  using  a  meal 
plan  exclusively,  show  clearly  how  the 
cost  of  meals  will  be  covered  when 
participants  travel  away  from  campus  or 
campus  cafeterias  are  closed. 

•  Incidentals  allowance.  Include  an 
incidentals  allowance  of  $15  per  person 
per  day  for  full  number  of  days  of  the 
Summer  Institute  at  the  host  institution. 

•  Supplemental  book  allowance  of 
$150  per  person. 

•  ESccess  baggage  allowance  of  $150 
per  person. 

Note:  Per  diem  rate  for  lodging  and  meals 
may  not  exceed  published  U.S.  government 
allowance  rates  for  the  site  of  the  Institute. 
Institutions  may  use  per  diem  rates  that  are 
lower  than  of^cial  government  rates. 

5.2.1.3  Cultural  activities  and  other 
program-related  costs 

•  Cultural  activities:  entrance  fees, 
overnight  lodging,  meals  not  provided 
for  in  B.2. 

•  Costs  for  Washington  cultiu^  and 
educational  toxu. 

•  Lodging  for  participants.  It  is 
acceptable  for  participants  to  share 
rooms  on  trips  away  from  primary 
institute  site. 

•  Meals  for  participants  away  from 
regular  site. 

•  Incidentals  allowance  for 
participants.  (Include  a  $15  per  person 
per  day  incidental  allowance  for  full 
number  of  days  in  Washington  and/or 
other  cify.) 

•  Transportation:  Ground 
transportation  for  group  cultural  and 
educational  activities;  ground 
transportation  for  airport  arrival  and 
departure. 


•  Escort  Staff:  Domestic 
transportation  costs  and  per  diem  (or 
lodging  and  subsistence)  for  grantee 
escort  staff  for  overnight  cultural 
activities  and  Washington  visit. 

Note:  The  Bureau  will  provide  round-trip 
international  air  tickets  (from  home  country 
to  Washington,  D.C.  to  Institute  site,  and 
return  to  home  country)  for  participants.  The 
cost  of  travel  for  participants  from 
Washington,  D.C.  to  the  institute  site  should 
not  be  included  in  a  budget  unless  the 
institution  opts  to  use  ground  transportation. 
If  travel  by  means  other  than  commercial 
airline  are  proposed,  show  transportation 
costs  in  the  budget. 

5.2.2  Administration  Costs 

•  Staff  requirements. 

•  Benefits. 

•  Other  direct  administrative 
expenses. 

•  Indirect  expenses. 

6.  Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  pohtical,  social, 
and  cultiu-al  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  culttiral  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

7.  Proposal  Preparation 

Applicants  should  submit  a  complete 
and  thorough  proposal  describing  the 
program  in  a  convincing  and 
comprehensive  manner.  Since  there  is 
no  opportiuiity  for  applicants  to  meet 
with  reviewing  officials,  the  proposal 
should  respond  to  the  criteria  set  forth 
in  the  solicitation  package  as  clearly  as 


possible.  Proposals  should  address 
succinctly,  but  completely,  the  elements 
described  below  and  must  follow  all 
format  requirements. 

Proposals  should  include  the 
following  items: 
Table  of  Contents 
(Tab  A)  Assistance  Award  Proposal 

Cover  Sheet 
(Tab  B)  Executive  Summary 
(Tab  C)  Narrative 
(Tab  D)  Budget  Submission 
(Tab  E)  Supporting  dociunentation 
(Tab  F)  Standard  forms 

Guidelines  on  specific  sections 
follow. 

7.1  Table  of  Contents 
List  all  attachments. 

7.2  Assistance  Award  Proposal  Cover 
Sheet  (Tab  A) 

One  additional  copy  of  the 
application  cover  sheet  must  be 
included  in  an  envelope  marked 
"Attention:  ECA/EX/PM." 

7.3  Executive  Summary  (Tab  B) 

In  one  double-spaced  page,  provide 
the  following  information  about  the 
project: 

•  Name  of  organization/participating 
institutions 

•  Beginning  and  ending  dates  of  the 
program 

•  Proposed  theme 

•  Nature  of  activity 

•  Fimding  level  requested  from  the 
Biu-eau,  total  program  cost,  tot^  cost- 
sharing  from  applicant  and  other 
sources — Scope  and  Goals 

•  Number  and  description  of 
participants 

•  Wider  audience  benefiting  from 
program  (overall  impact) 

•  Anticipated  results  (short  and  long- 
term) 

7.4  Narrative  (Tab  C) 

In  20  double-spaced,  single-sided 
pages,  provide  a  detailed  description  of 
the  project  addressing  the  areas  listed 
below. 

•  Statement  of  need,  objectives,  goals, 
and  benefits 

Provide  a  well-defined,  overarching 
vision  of  the  program  and  a  description 
of  the  steps/activities  to  be  undertaken 
to  create  from  the  various  components 
a  well  integrated  whole.  The  rationale, 
goals  and  objectives  articulated  in  the 
RFGP  should  be  the  foundation  upon 
which  the  program  proposal  is  built. 

In  keeping  with  the  Bureau's  goal  of 
establishing  long-term  academic 
partnerships,  the  program  should  be 
crafted  as  part  of  a  potential  continuimi 
of  academic  exchange  opportunities  that 
build  upon  and  complement  one 


another.  The  program  should  be  seen  as 
mutually  beneficial  to  participants  and 
program  implementers,  although  the 
benefits  may  differ  significantly. 

•  The  host  institution's  quahfications 
in  education  administration  and  African 
school  systems  and  relevance  of  past 
experience  to  this  program. 

•  Implementation  Approach  and 
Strategy 

The  narrative  should  include  a  clear 
description  of  the  general  strategy  and 
specific  approach  proposed  to 
implement  the  program.  As  much  as 
possible  the  program  should  be 
participant-focused  incorporating  adult 
learner  strategies  and'oriented  toward 
authentic  learning  outcomes  and 
capacity-building  in  relation  to  real- 
world  problem-solving.  The  program 
should  be  geared  more  toward 
enhancing  participants'  skills  and  less 
on  providing  information  and  materials. 

•  Participating  Organizations  (if 
applicable) 

Provide  a  brief  description  of  any 
other  entities  that  are  to  play  significant 
roles  in  the  performance  of  this  contract 
and  how  they  fit  into  implementation. 

•  Work  plan/Time  Frame 

The  program  should  be  approximately 
6  weeks  in  length  and  should  begin  and 
end  between  the  dates  of  June  1,  2001 
and  September  30,  2001.  The  work  plan 
should  clearly  identify  the  number  of 
hours  dedicated  to  the  various  program 
components. 

•  Academic  Component 

Provide  a  description  of  the  specific 
learning  activities  undertaken  to  meet 
goals  and  objectives  of  the  program. 

•  Cultiu-al  Component 
Include  a  description  of  those* 

activities  not  directly  related  to  the 
academic  component  and  geared  toward 
providing  an  American  experience  for 
the  participants.  To  the  extent  possible, 
cultmral  activities  should  complement 
the  goals  and  objectives  of  the  academic 
component  but  should  not  be  limited  to 
only  those  with  academic  significance. 
Program  days  in  Washington,  DC  and 
other  major  U.S.  city  should  be  included 
here. 

•  Provide  a  description  of  housing, 
maintenance  and  logistics  including 
health  care  provisions  for  participants. 

•  Participant  monitoring 
Include  a  plan  for  measuring 

participant  performance  and  tracking 
the  individual's  progress  in  meeting 
learning  objectives. 

•  Follow-on  plan 

Include  a  description  of  short-term, 
mid-term  and  long-term  goals  in 
continuing  the  partnership  between  the 
host  institution  and  the  participants 
beyond  the  provisions  of  the  smnmer 
institute  grant.  Although  additional 


Bureau  support  would  not  be  available 
for  the  short-term  goals,  mid-term  and 
long-term  goals  could  be  considered  for 
additional  funding. 

•  Program  Evaluation 

The  evaluation  plan  should  identify 
anticipated  outcomes  and  performance 
requirements  clearly  related  to  program 
goals  and  activities  and  include 
procediu-es  for  ongoing  monitoring  and 
corrective  action  when  necessary.  The 
identification  of  best  practices  relating 
to  project  adminisfration  is  also 
encouraged,  as  is  the  discussion  of 
xmforeseen  difficulties. 

•  Program  Calendar 

Include  all  academic,  culttiral  and 
administrative  activities. 

7.5  Budget  Submission  (Tab  D) 

The  cost  to  the  Bureau  for  the 
Summer  Institute  for  Nigerian  Educators 
for  25  participants  should  not  exceed 
$200,000.  The  final  budget  may  be 
adjusted  to  reflect  the  actual  number  of 
participants. 

Note:  Please  review  carefully  Standard 
Budget  Preparation  guidelines  in  Proposal 
Submission  Instructions  in  regard  to  a 
Summary  Budget  and  a  detailed  Line-Item 
Budget  and  descriptions  and  limitations  of 
each  type  of  administration  cost.  Use  notes 
where  further  explanation  of  line  items  is 
required  to  clarify  how  the  figures  were 
derived. 

7.6  Supporting  Doctimentation  (Tab  E) 

•  Letters  of  endorsement 

•  Resiunes 

All  program  staff  resiuxies  should  be 
included  in  the  submission.  No  restune 
should  exceed  two  pages. 

7.7  Standard  Forms  (Tab  F) 

•  "Additional  Information"  Form 

•  Copy  of  IRS  notification  of  current 
tax-exempt  status 

•  Four  Required  Certification  Forms 

•  Certification  of  CompUance  with 
Federal  Forms 

•  Other  attachments,  if  applicable 

8.  Review  Process  and  Criteria 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  wiU  review  them 
for  technical  eUgibility.  Proposals  are 
reviewed  for  adherence  to  legal  and 
budgetary  requirements  by  Biu^au 
offices  responsible  for  these  fimctions. 
Proposals  will  be  deemed  inehgible  if 
they  do  not  fully  adhere  to  the 
guidelines  stated  herein.  For  program 
content,  cost-effectiveness,  and  other 
criteria  spelled  out  in  the  RFGP,  the 
review  is  conducted  by  an  advisory, 
assistance  award-review  panel 
composed  of  Bureau  and  Department 
officers.  Additional  officers,  including 
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geographic  area  personnel,  also  review 
proposals  for  feasibility  as  well  as 
potential  for  short-  and  long-term 
impact.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  resides  with  a  Bureau  Grants 
Officer.  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank 
ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation: 

8.1  Quahty  of  Program 
Conceptualization  and  Planning 

Proposals  should  exhibit  substance, 
precision,  and  relevance  to  the  Bureau's 
mission  as  well  as  adherence  to  all 
guidelines  and  objectives  described  in 
the  RFGP.  Proposals  should  provide  a 
clear  description  of  the  general  strategy 
and  specific  approach  to  implement  the 
program.  Proposals  should  also 
demonstrate  effective  use  of  community 
and  regional  resources  to  enhance  both 
the  educational  and  cultural 
experiences  of  the  participants.  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity. 

8.2  Ability  to  Achieve  Program 
Objectives 

Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

8.3  Area  Expertise 

Proposals  should  demonstrate 
significant  institutional  and  staff 
experience  in  and  knowledge  of  Afiica 
as  well  as  expertise  in  education  in 
developing  coimtries. 

8.4  Multiplier  Effect/Impact 

Proposed  program  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages.  To  ensure  that  Bureau 
supported  programs  are  not  isolated 
events,  a  detailed  post- institute  plan 
(that  does  not  require  Btueau  support) 
for  follow-on  activities  that  promote 
continued  conunimication/involvement 
and  build  upon  program  achievements 
between  the  host  institution  and 
participants  and/ or  the  institutions  they 
represent,  should  be  incorporated  into 
the  proposal. 

8.5  Program  Monitoring/Evaluation 

Proposals  should  include  a  plan  to 
monitor  program  and  participant 
progress  through  the  course  of  the 


program  and  evaluate  the  overall 
success  upon  completion  of  the 
program.  The  Bureau  recommends  that 
the  proposal  include  a  participant  needs 
assessment  or  other  technique  plus 
description  of  a  methodology  to  link 
outcomes  to  original  project  objectives. 

8.6  Support  of  Diversity 

Proposals  should  demonstrate  the 
recipient's  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity  in  both  the  American  and 
African  context.  Program  administrators 
should  strive  for  diversity  among 
Institute  staff,  student  assistants,  and 
host  community  contacts.  Cultiual, 
ethnic,  and  religious  diversity  of  the 
participants  should  also  be  a 
consideration  in  program  planning. 

8.7  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  a  substantive 
academic  and  cultural  program. 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  the  Biu-eau's  Office  of 
Contracts.  The  Bureau  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
appUcants. 

8.8  Cost-effectiveness 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

NotificatioB 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedxires. 

Dated:  November  30,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

[FR  Doc.  00-31075  Filed  12-6-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Putilic  Notica  3492] 

Bureau  of  Educational  and  Cultural 
Affairs;  Project  In  Curriculum 
Development  and  Faculty  Training  at 
the  University  of  Pristine,  Kosovo; 
Request  for  Grant  Proposals 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Culttiral  Affairs  in  the 
Department  of  State  announces  an  open 
competition  for  an  assistance  award  to 
support  the  development  of  programs  of 
instruction  and  faculty  training  at  the 
University  of  Pristina  in  one  or  both  of 
the  following  two  fields:  (1)  Business 
management  and  entrepreneurship;  and 
(2)  public  administration.  Organizations 
meeting  the  provisions  described  in  IRS 
regtilation  26  CFR  1.501(c)  may  submit 
proposals  that  address  one  or  both  of 
these  objectives.  The  means  for 
achieving  these  objectives  may  include 
mentoring,  teaching,  consultation, 
research,  distance  education,  internship 
training,  and  professional  outreach  to 
public  and  private  sector  managers, 
entrepreneurs,  and  local  government 
administrators  in  Kosovo. 

Overview  and  Project  Objectives:  The 
project  is  designed  to  assist  the 
University  of  Pristina  to  develop  a 
modem  program  in  business 
management  education  to  facilitate  the 
development  of  entrepreneurial  and 
business  activity  in  Kosovo.  The  project 
is  also  designed  to  enable  the  University 
of  Pristina  to  develop  a  program  of 
instruction  in  public  administration  to 
increase  efficiency  and  accoimtability  in 
the  administration  of  the  public  sector 
in  Kosovo.  AppUcants  may  submit 
proposals  focusing  on  either,  or  both  of 
the  two  disciplines. 

In  business  management,  proposals 
should  emphasize  practical  strategies  to 
assist  the  faculty  to  develop  a  new 
curriculum  in  business  management 
focusing  on  accoiuiting,  finance, 
banking,  entrepreneurship,  and  the  role 
of  women  in  business.  In  public 
administration,  proposed  activities 
should  assist  with  curriculum  design 
and  faculty  training  in  local  government 
administration,  taxation,  financial 
management,  land  registry/ownership 
and  property  rights.  The  inclusion  of 
organizational  development  and 
personnel  management  among  proposed 
activities  is  also  encouraged.  Proposals 
should  include  an  emphasis  on 
providing  practical  training  and  hands- 
on  experience  in  local  government 
administration  as  well  as  techniques  for 
drafting  legislation.  Proposals  should 
explain  how  the  public  administration 
program  will  equip  the  University  to 


promote  concepts  of  accountability  and 
transparency  in  the  administration  of 
the  public  sector  in  Kosovo. 

Bureau  policy  stipulates  that  awards 
to  organizations  with  less  than  four 
years  experience  in  conducting 
international  exchanges  are  limited  to 
$60,000.  The  Bureau  anticipates 
awarding  either  two  grants  not  to  exceed 
$221,300  (one  grant  for  each  one  of  the 
two  designated  disciplines),  or  one  grant 
not  to  exceed  $442,600  to  work  in  both 
disciplines.  Funds  will  be  awarded  for 
a  period  up  to  two  years  to  defray  the 
costs  of  exchanges,  to  provide 
educational  materials,  and  to  increase 
library  holdings  and  improve  Internet 
connections.  Up  to  30%  of  the  grant 
total  may  be  used  to  defray  the  costs  of 
project  administration. 

The  project  should  pursue  these 
objectives  through  a  strategy  that 
coordinates  the  participation  of  junior 
and  senior  level  faculty,  administrators, 
or  graduate  students  for  any  appropriate 
combination  of  teaching,  mentoring, 
internships,  in-service  Gaining  and 
outreach,  for  exchange  visits  ranging 
from  one  week  to  an  academic  year. 
Visits  of  one  semester  or  longer  for 
participants  from  Kosovo  are  strongly 
encouraged  and  program  activities  must 
be  tied  to  the  goals  and  objectives  of  the 
program.  The  strategy  may  include 
intensive  English  language  training  for 
selected  participants,  whose  prior 
knowledge  of  English  may  need  to  be 
refreshed. 

If  the  proposed  project  would  occiu: 
within  the  context  of  a  previous  or 
ongoing  project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  concurrent  projects,  which 
must  be  listed  and  described  with 
details  about  the  amounts  and  sources 
of  external  support.  Previous  projects 
should  be  described  in  the  proposal, 
and  the  results  of  the  evaluation  of 
previous  cooperative  efforts  should  be 
summarized. 

U.S.  Institution  and  Participant 
Eligibility:  In  the  United  States, 
participation  in  the  program  is  open  to 
accredited  two  and  four-year  colleges 
and  universities,  including  graduate 
schools,  as  well  as  to  other 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c).  Applications  from  consortia  or 
other  combinations  of  U.S.  colleges  and 
universities  are  eligible.  The  lead  U.S. 
organization  in  the  consortium  or  other 
combination  of  cooperating  institutions 
is  responsible  for  submitting  the 
application.  Each  application  must 
document  the  lead  organization's 
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authority  to  represent  all  U.S. 
cooperating  partners. 

With  the  exception  of  an  outside 
consultant  reporting  on  the  degree  to 
which  project  objectives  have  been 
achieved,  participants  who  are  traveling 
xmder  the  Biu-eau's  grant  funds  must  be 
teachers,  advanced  graduate  students, 
who  are  teaching  or  research  assistants, 
or  administrators  from  the  participating 
institution(s).  Advanced  graduate 
students  are  eligible  for  Bureau-funded 
participation  in  this  program  only  if 
they  are  working  under  the  direction  of 
an  accompanying  faculty  participant. 

Kosovo  Institutional  and  Participant 
Eligibility:  In  Kosovo,  the  partner  is  the 
University  of  Pristina.  Secondary 
foreign  partners  may  include  relevant 
governmental  and  non-governmental 
organizations,  as  well  as  non-profit 
service  and  professional  organizations 
concerned  with  issues  in  business 
development  and/or  public 
administration  training  in  Kosovo. 
Foreign  participants  will  be  selected  in 
consultation  with  the  U.S.  Office  in 
Pristina  and  must  be  instructors  at  the 
University  of  Pristina,  or  persons 
preparing  to  become  instructors  at  the 
University  of  Pristina,  who  are  eligible 
to  receive  a  J-1  visa. 

Budget  Guidelines:  Applicants  may 
submit  a  budget  up  to  $221,300  for 
projects  focusing  on  one  discipline,  or  a 
budget  up  to  $442,600  for  projects 
focusing  on  both  of  them.  Requests  for 
amounts  smaller  than  the  maximum  are 
eligible.  Budget  notes  should  carefully 
justify  the  amounts  needed.  There  must 
be  a  sununary  budget  as  well  as  a 
breakdown  reflecting  the  program  and 
administrative  budgets  including  unit 
costs.  Applicants  submitting  a  budget 
for  the  combined  program  must  separate 
budgets  for  each  sub-project.  Cost- 
sharing  will  be  considered  an  important 
indicator  of  institutional  conunitment. 
Please  refer  to  the  Solicitation  Package 
for  complete  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau  of 
Educational  and  Cultural  Affairs 
concerning  this  RFGP  should  reference 
the  above  tide  "Project  in  Cmricidum 
Development  and  Faculty  Training  at 
the  University  of  Pristina"  and  reference 
number  ECA/A/S/U-01-04. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Humphrey  Fellowships  and 
Institutional  Linkages  Branch,  Office  of 
Global  Educational  Programs,  Bureau  of 
Educational  and  Culttu^  Affairs;  EGA/ 
A/S/U,  Room  349,  SA-44;  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  DC  20547,  phone 
(202)  619-5289,  fax:  (202)  401-1433,  e- 


mail:  affiliation@pd.state.gov  to  request 
a  Solicitation  Package. 

The  SoUcitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  above 
reference  niunber  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  imtil  the  proposal 
review  process  has  been  completed. 

To  Download  A  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/rfgps. 
Please  read  all  information  before 
downloading. 

Deadline  of  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington  DC  time  on 
Wednesday,  March  14,  2001.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  It  is  the  responsibiUty  of 
each  applicant  to  ensure  compliance 
with  the  deadline. 

Approximate  Program  Dates:  Grants 
should  begin  on  or  about  August  1, 
2001. 

Duration;  August  1.  2D01-August  30, 
2003. 

Submissions:  Applicants  must  follow 
all  instructions  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Ref.:  EGA/ 
A/S/U-01-04,  Program  Management, 
ECA/EX/PM,  Room  534,  301  4th  Street, 
SW.,  Washington,  EX:  20547. 

All  copies  should  include  the 
documents  specified  under  Tabs  A 
through  E  in  the  "Project  Objectives, 
Goals,  and  Implementation"  (POGI) 
section  of  the  Solicitation  Package.  The 
dociunents  under  Tab  F  of  the  POGI 
should  be  submitted  with  the  original 
application  and  with  one  of  the  ten 
copies. 

Proposals  that  do  not  follow  RFGP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  inefigibility. 

Applicants  must  also  subnut  the 
"Executive  Summary"  and  "Proposal 
Narrative"  Sections  of  the  proposal  on 
a  3.5'  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 


76702 


Federal  Register /Vol.  65,  No.  236 /Thursday,  December  7,  2000 /Notices 


Federal  Register /Vol.  65,  No.  236 /Thursday.  December  7,  2000 /Notices 


76703 


transmit  these  files  electronically  to  the 
U.S.  Office  in  Pristina  for  its  review, 
with  the  goal  of  reducing  time  it  takes 
to  get  the  post's  comments  for  the 
Bureau's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  di^erences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process:  The  Bureau  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Solicitation  Package.  All  eligible 
proposals  will  be  reviewed  by  the 
program  office,  as  well  as  the  U.S.  Office 
in  Pristina.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria:  State  Department 
officers  in  Washington,  DC  and  overseas 
will  use  the  criteria  below  to  reach 
funding  recommendations  and 


decisions.  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank- 
ordered  or  weighted. 

1 .  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and 
resourcefulness.  Proposals  should   , 
exhibit  sensitivity  to  the  region,  and 
have  reasonable  and  feasible  project 
objectives  that  are  relevant  to  the  needs 
of  the  University  of  Pristina.  Proposals 
should  describe  projected  benefits  to  the 
institutions  involved  as  well  as  to  wider 
communities  of  educators  and 
practitioners  in  Kosovo. 

2.  Program  Planning:  Proposals 
should  include  creative,  realistic  and 
feasible  program  plans  to  achieve 
project  objectives  and  a  detailed 
schedule,  which  should  include  a  well- 
reasoned  combination  of  useful  and 
appropriate  mentoring,  teaching  training 
and  methodology  workshops,  and 
outreach  activities  supporting  the 
project  objectives. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Biu-eau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  relate 
to  project  objectives  and  how  these 
issues  will  be  addressed  dining  project 
implementation.  Proposals  shouM  also 
outline  the  institutional  profile  of  each 
participating  institution  with  regard  to 
issues  of  diversiw. 

4.  Institutional  Capacity  and 
Commitment:  Proposals  should 
demonstrate  significant  understanding 
of  the  institutional  needs  and  capacities 
at  the  University  of  Pristina  as  well  as 
the  U.S.  institution's  capacities,  and 
should  demonstrate  a  strong 
commitment,  during  and  after  the 
period  of  the  grant  activity,  to  on-going 
cooperation.  Relevant  factors  include: 
The  match  between  participating 
organizations  or  departments,  and 
availability  of  sufficient  nmnber  of 
facidty  and/or  administrators  willing 
and  able  to  participate  in  project 
activities.  Proposals  should  demonstrate 
the  promise  of  sustainability  and  long- 
term  impact,  as  reflected  in  a  plan  for 
follow-on  activities. 

5.  Institutional  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  administering 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compUance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
State  Department's  contracts  officers. 
The  Bureau  will  consider  the  past 
performance  of  prior  award  recipients 
and  the  demonstrated  potential  of  new 
applicants.  Reviewers  will  also  consider 


the  quality  of  exchange  participants' 
academic  credentials,  skills, 
commitment  and  experience  relative  to 
the  goals  and  activities  of  the  project 
plan. 

6.  Project  Evaluation:  The  proposal 
should  outline  a  methodology  to  assess 
progress  toward  the  achievement  of 
project  goals.  The  final  evaluation 
should  include  an  external  component 
and  observations  about  anticipated  long- 
term  impact  on  business  conditions 
and/or  public  sector  administration  in 
Kosovo. 

7.  Cost-Effectiveness:  Administrative 
and  program  costs  should  be  reasonable 
and  appropriate  with  cost  sharing 
provided  as  a  reflection  of  the 
applicant's  commitment  to  the  pursuit 
of  project  objectives. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pubhc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  piupose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultinal  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Support  for  East  European 
Democracy  (SEED)  Act  of  1989. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Biu-eau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government. 

The  Bureau  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Projects  must  conform  with  Bureau 
requirements  and  guidelines  outhned  in 
the  solicitation  package.  The  POGI,  a 
document  describing  this  project's 
objectives,  goals,  and  implementation,  is 
included  in  the  solicitation  package. 


Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  November  29,  2000. 
William  B.  Bader, 

Assistant  Secretary,  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Department  of 
State. 

[FR  Doc.  00-31077  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4710-24-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on 
Services  (ISAC-1 3) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  meeting. 

summary:  The  hidustry  Sector  Advisory 
Committee  oh  Services  will  hold  a 
meeting  on  December  12,  2000,  from  9 
a.m.  to  12  noon.  The  meeting  will  be 
opened  to  the  public  from  9  a.m.  to  10 
a.m.,  and  closed  to  the  public  from  10 
a.m.  to  12  noon. 

DATES:  The  meeting  is  scheduled  for 
December  12,  2000,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce, 
Conference  Room  1414,  located  at  14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Holderman,  (202)  482-0345, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (principal 
contact),  or  Dominic  Bianchi,  Office  of 
the  United  States  Trade  Representative, 
1724  F  Street,  NW.,  Washington,  DC 
20508,  (202)  395-6120. 

SUPPLEMENTARY  INFORMATION:  During  the 
opened  portion  of  the  meeting  the 
"Sutus  Report  on  WTO  General 
Agreement  on  Trade  in  Services  (GATS) 
Work  Program  and  Preparation  for 
Future  GATS  Negotiating  Meetings" 
will  be  discussed. 

Dominic  Bianchi, 

Acting  Assistant  United  States  Trade 
Representative  for  Intergovernmental  Affairs 
and  Public  Liaison. 

(FR  Doc.  00-31141  Filed  12-6-00;  8:45  am] 

BILUNG  COOE  3190-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordlceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  September  19,  2000,  at  65  FR  56609. 
No  conmients  were  received. 
DATES:  Comments  must  be  submitted  on 
or  before  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.P.  Christensen,  Office  of 
National  Security  Plans,  Maritime 
Administration,  MAR-620,  400  Seventh 
Street,  SW.,  Washington,  IX)  20590. 
Telephone  202-366-5990  or  FAX  202- 
488-0941.  Copies  of  this  collection  can 
be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Tide:  Voluntary  Tanker  Agreement. 

OMB  Control  Number:  OMB  2133- 
0505. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  The  respondents  are 
tanker  companies  that  operate  in 
international  trade  and  who  have  agreed 
to  participate  in  this  agreement. 

Form  (S):  None. 

Abstract:  The  collection  consists  of  a 
request  from  MARAD  that  each 
participant  in  the  Voluntary  Tanker 
.  Agreement  submit  a  Ust  of  the  names  of 
ships  owned,  chartered,  or  contracted 
for  by  the  participant,  and  their  size  and 
flags  of  registry.  "There  is  no  prescribed 
format  for  this  information. 

Annual  Estimated  Burden  Hours:  One 
hour  per  respondent. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  EKC.  20503,  Attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  On 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiHty; 
(b)  the  accm^cy  of  the  agency's  estimate 
of  the  biu'den  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  D.C.  on  Decemt>er  4, 
2000. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration. 

[FR  Doc.  00-31221  Filed  12-6-00;  8:45  am] 

BILLING  COOE  4910-n-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  9&-4957  Notice  23] 

Extension  of  Existing  Information 
Collection:  Public  Comment  Request 
and  OMB  Approval 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Request  for  Public  Comment 
and  OMB  Approval. 

summary:  This  is  the  second  notice  of 
requests  for  public  participation  in  the 
Office  of  Management  and  Budget 
(OMB)  approval  process  for  extension  of 
an  existing  Research  and  Special 
Programs  Administration  (RSPA) 
collection  of  information.  RSPA  is 
requesting  OMB  approval  of  information 
collection  2137-0596,  National  Pipeline 
Mapping  System  (NPMS)  under  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  Part  1320.  RSPA  pubUshed  its  first 
request  in  the  Federal  Register  on 
September  7,  2000  (65  FR  54336).  The 
Paperwork  Reduction  Act  gives  the 
public  a  second  chance  to  provide 
conmients  on  information  collection 
requests. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  8,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Interested  persons  are 
invited  to  send  comments  directly  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place, 
NW.,  Washington,  DC  20503  Attn:  Desk 
Officer  for  DOT.  Please  identify  the 
docket  and  notice  numbers  shown  in 
the  heading  of  this  notice. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)  366-6205,  to  ask 
questions  about  this  notice;  or  write  by 
e-mail  to  marvin.feU@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Pipeline  Mapping 
System. 

Type  of  Request:  Extension  of  existing 
information  collection. 

Abstract:  RSPA's  Office  of  Pipeline 
Safety  (OPS),  along  with  state  agencies, 
has  been  working  with  natural  gas  and 
hazardous  liquid  pipeline  operators  to 
develop  NPMS.  When  complete,  this 
system  will  depict  and  provide  data  on 
all  natural  gas  transmission  and 
hazardous  liquid  pipeline  systems 
operating  in  the  United  States.  OPS  is 
extending  its  volunteer  pilot  program  to 
all  regulated  transmission  operators. 
OPS  will  be  compensating  the  states  and 
regional  repositories  for  their  startup 
and  operating  costs.  Foiu  commenters, 
three  hazardous  gas  pipeline  operators 
and  one  trade  association  provided 
comments.  The  following  is  a  summary 
of  their  comments  and  OPS's  response 
to  their  concerns. 

OPS  has  worked  with  the  pipeline 
industry  since  November  1994  on  the 
development  of  a  voluntary  NPMS.  This 
process  has  included  two  government/ 
industry  mapping  teams  who  worked 
together  to  identify  the  most  cost 
effective  way  for  the  pipeline  industry 
to  share  data  with  OPS  and  the  states. 
Additionally  OPS  has  conducted  four 
mapping  workshops.  OPS  has  made 
every  effort  to  develop  its  volimtary 
mapping  system  which  is  flexible 
offering  the  opportunity  for  either  hard 
copy  or  digital  submissions  from 
operators. 

NPMS  is  important  for  regulatory 
oversight  by  both  the  states  and  the 
Federal  government.  Additionally,  it  is 
essential  for  the  public's  right-to-know. 
A  few  commenters  questioned  OPS' 
estimates  of  the  time  required  to  provide 
mapping  data.  OPS  has  revised  upwards 
its  initial  estimate  of  20  hours  per 
operator  to  30  hours.  OPS  notes  that  a 
commentor  suggested  that  the  required 
estimate  could  be  up  to  5,200  hours. 
OPS  believes  that  this  represents 
operators  converting  from  hand  drawn 
maps  to  digital  mapping.  This  is  not 
what  is  being  requested  by  OPS.  OPS  is 
accepting  hand  drawn  maps. 

Some  commenters  questioned  the 
need  for  a  NPMS.  One  piupose  for 
NPMS  is  to  standardize  the  maps  and 
reduce  the  burdens  of  operators 
responding  to  different  requests  from 
state  officials. 

Some  commenters  had  concerns  with 
the  definition  of  transmission  lines. 
This  is  outside  the  scope  of  this 
information  collection. 


One  commenter  questioned  the 
accuracy  goal  of  ±500  feet.  OPS  believes 
that  the  data  submitted  is  much  more 
accurate  than  this  goal.  The  accuracy 
level  is  generally  from  40-100  feet. 

One  commenter  had  concerns  about 
the  security  of  providing  pipeline 
mapping.  OPS  believes  that  the  limited 
pipeline  data  provided  OPS  does  not 
pose  a  security  threat. 

Estimate  of  Burden:  30  hours  per 
operator. 

Respondents:  Gas  transmission  and 
hazardous  liquid  operators. 

Estimated  Number  of  Respondents: 
1350. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  40,500  hours. 

This  document  can  be  reviewed 
between  10  a.m.-5  p.m.  Monday 
through  Friday,  except  Federal  holidays, 
at  the  Dockets  Facility,  DOT,  Room  PI^ 
401,  400  Seventh  St.,  SW.,  Washington, 
DC  20590. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC  on  December  1, 
2000. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  00-31225  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Docket  RSPA-98-4957;  Notice  24 
Notice  of  Request  To  Extend  Existing 
Information  Collection 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Request  for  public  comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  the  Research  and 
Special  Programs  Administration's 
(RSPA)  Office  of  Pipeline  Safety  (OPS) 


is  publishing  its  intention  to  combine 
two  existing  information  collections 
into  one.  OPS  is  combining 
Management  Information  System  (MIS) 
Standardized  Data  Collection  and 
Reporting  of  Drug  Testing  Materials 
(2137-0579)  and  Alcohol  Testing  (2137- 
0587).  The  purpose  of  this  notice  is  to 
allow  the  public  to  comment.  The 
combined  information  collection  will  be 
titled  Drug  and  Alcohol  Testing  (2137- 
0579). 

OPS  believes  that  alcohol  and  drug 
testing  requirements  are  an  important 
tool  for  operators  to  monitor  drug  and 
alcohol  usage  in  the  industry.  OPS  has 
found  that  drug  and  alcohol  use  in  the 
pipeline  industry  is  less  than  1%  of 
employees. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  5,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  identify 
the  docket  number  of  this  notice,  RSPA- 
98-4957,  and  be  mailed  to  Dockets 
Facility,  Plaza  401,  U.S.  Department  of 
Transportation  (DOT),  400  Seventh 
Street,  SW.,  Washington,  DC  20590  or 
by  e-mail  to  http://dms.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  OPS,  RSPA,  DOT,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-6205  or  by  electronic 
mail  at  marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Drug  and  Alcohol  Testing. 

OMB  Number:  2137-0579. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Drug  and  alcohol  abuse  is  a 
major  societal  problem  and  it  is 
reasonable  to  assume  the  problem  exists 
in  the  pipeline  industry  as  it  does  in 
society  as  a  whole.  The  potential 
harmful  effect  of  drug  and  alcohol  abuse 
on  safe  pipeline  operations  warrants 
imposing  comprehensive  testing 
regulations  on  the  pipeline  industry. 
These  rides  are  found  in  49  CFR  199. 
These  regulations  require  annual 
information  collection  of  the  results. 

DOT  is  rewriting  its  drug  and  alcohol 
testing  regulations  in  49  CFR  Part  40.  As 
a  result,  the  bulk  of  the  burden  hoiars 
that  were  accoimted  for  by  the  modes 
will  now  be  accounted  for  in  a  new 
information  collection  issued  by  DOT. 

OPS  is  using  this  opportunity  to 
combine  its  information  collections  for 
drug  and  alcohol  testing  information 
collections. 

Respondents:  Pipeline  operators. 

Estimated  Number  of  Respondents: 
2,419. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,963  hours. 


Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility, 
Plaza  401,  DOT,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  from  9:00 
a.m.  to  5:00  p.m.  Monday  through 
Friday  except  Federal  holidays.  They 
also  can  be  viewed  over  the  Internet  at 
http://dms.dot.gov 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC,  on  December  1, 
2000. 
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Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  00-31226  Filed  12-6-00;  8:45  am] 
BILUNG  CODE  4910-60-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33964] 

V  and  S  Railway,  Inc.— Acquisition  and 
Operation  Exemption— Central  Kansas 
Railway,  L.L.C. 

V  and  S  Railway,  Inc.  (V&S),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  to  operate  the  Medicine 
Lodge  Subdivision  (line)  of  Central 
Kansas  Railway,  L.L.C.  The  line  extends 
between  milepost  0+1016',  in  Attica, 
and  the  end  of  the  line  at  milepost  41.0, 
in  Sun  City,  serving  the  intermediate 
points  of  Sharon,  Medicine  Lodge,  and 
Lake  City,  a  distance  of  approximately 
41  miles  in  Harper  and  Barber  Coimties, 
KS. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  November  28, 
2000. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33965,  Kem  W. 
Schumacher  and  Morris  H.  Kulmer — 
Continuance  in  Control  Exemption — V 
and  S  Railway,  Inc.,  wherein  Kem  W. 
Schumacher  and  Morris  H.  Kulmer  have 
concurrently  filed  a  verified  notice  to 


continue  in  control  of  V&S  upon  its 
becoming  a  Class  III  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33964,  must  be  filed  with 
the  Siu-face  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  Esq.,  1920  N  Street,  NW.,  8th 
Floor,  Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV," 

Decided:  November  29,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-30943  Filed  12-6-00;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33953] 

County  of  Coahoma,  MS— Acquisition 
Exemption— Line  of  Illinois  Central 
Railroad  Company 

The  County  of  Coahoma,  Mississippi 
(Coahoma),  a  noncarrier,  has  filed  a 
notice  of  exemption  imder  49  CFR 
1150.31  to  acquire  approximately  32.46 
miles  of  rail  line  known  as  the  Swan 
Lake  Line  from  Illinois  Central  Railroad 
Company  (IC)  extending  between 
milepost  L-74.00  at  Lyon,  MS,  and 
milepost  L-79.00  at  Clarksdale.  MS,  and 
between  milepost  104.00  at  Swan  Lake, 
MS,  to  the  connection  with  the  Lyon- 
Clarksdale  line  at  Clarksdale  near 
milepost  76.54.  The  line  is  currently 
operated  by  Mississippi  Delta  Railroad 
(MSD).  an  affiliate  of  Gulf  &  Ohio 
Railways,  Inc.  (G&O),  a  noncarrier.^  In 
addition,  Coahoma  will  acquire 
approximately  1.39  miles  of  incidental 
trackage  rights  over  IC's  line  from 
milepost  104.00  to  the  connection  with 
IC's  main  line  at  milepost  105.39  so  that 
the  operator  of  the  Swan  Lake  Line  can 


reach  IC's  main  line  and  cop^uct 
interchange  at  Swan  Lake.  Coahoma 
certifies  that  its  annual  revenues  will 
not  exceed  those  that  would  qualify  it 
as  a  Class  III  rail  carrier  and  that  its 
annual  revenues  are  not  projected  to 
exceed  $5  million. 

The  transaction  was  expected  to  be 
consimimated  on  or  shortly  after 
November  16,  2000. 

Coahoma  states  that,  following 
consiunmation  of  this  transaction,  MSD 
is  expected  to  continue  operations  until 
July  1,  2001.  Coahoma  further  states 
that,  if  MSD  should  discontinue 
operations,  it  would  be  replaced  by 
another  rail  operator,  and  that  it  is  also 
possible  that  MSD  and  Coahoma  could 
reach  an  agreement  under  which  MSD 
would  continue  to  operate  the  line  after 
July  1,  2001.  According  to  Coahoma,  it 
will  seek  the  Board's  approval  for  any 
authority  needed  in  connection  with 
MSD's  discontinuance  of  operations  or 
a  replacement  operator's 
commencement  of  operations.  ^ 

U  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33953,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  C. 
Sippel,  Esq.,  Fletcher  &  Sippel  LLC, 
Two  Prudential  Plaza,  Suite  3125,  180 
North  Stetson  Avenue,  Chicago,  IL 
60601-6721. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  November  30.  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-31230  Filed  12-6-00;  8:45  am] 
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'  See  Gulf  6- Ohio  Railways,  Inc. — Exemption 
Form  49  U.S.C.  11301.  10901  and  11322.  Finance 
Docket  No.  30683  (I(X  served  Nov.  6, 1985), 
wherein  G&O  leased  a  line  of  railroad  from  IC. 


^  MSD  operates  a  contiguous  rial  line  owned  by 
G&O  from  milepost  55.40  at  Lulu,  MS.  to  milespost 
74.00  at  Lyon.  MS.  which  connects  to  the  Swan 
Lake  Line.  Sec  Finance  Docket  No.  30683.  G&O  and 
Coahoma  are  currently  negotiating  the  potential  sale 
of  this  rail  line. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33965] 

Kern  W.  Schumacher  and  Morris  H. 
Kulmer — Continuance  in  Control 
Exemption — V  and  S  Railway,  Inc. 

Kern  W.  Schumacher  and  Morris  H. 
Kulmer,  individuals  (collectively 
applicants),  have  filed  a  verified  notice 
of  exemption  to  continue  in  control  of 
the  V  and  S  Railway,  Inc.  (V&S),  upon 
V&S's  becoming  a  Class  III  railroad. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  November  28, 
2000. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33964,  V  and  S 
Railway,  Inc. — Acquisition  and 
Operation  Exemption — Central  Kansas 
Railway,  LLC,  wherein  V&S  seeks  to 
acquire  a  line  of  railroad  approximately 
41  miles  long  in  Harper  and  Barber 
Coimties,  KS. 

Applicants  currently  indirectly 
control  two  existing  Class  III  railroads: 
Tulare  Valley  Railroad  Company, 
operating  in  the  State  of  California;  and 
Kern  Valley  Railroad  Company, 
operating  in  the  State  of  Colorado.^ 


'  Kem  Valley  Railroad  Company's  acquisition  and 
operation  of  a  line  of  railroad  in  Colorado  was 


Applicants  state  that  (i)  the  rail  line 
of  V&S  will  not  connect  with  any  other 
lines  of  railroads  vmder  their  control  or 
within  their  corporate  family,  (ii)  the 
transaction  is  not  part  of  a  series  of 
transactions  that  would  connect  the 
railroads  with  each  other  or  any  railroad 
in  applicants'  corporate  family,  and  (iii) 
the  transaction  does  not  involve  a  Class 
I  carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2{d)(2}. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 


previously  exempted  by  the  Board  in  Kem  Valley 
Railmad  Company — Acquisition  and  Operation 
Exemption — Trinidad  Railway,  Inc.,  STB  Finance 
Docket  No.  33956  (STB  served  Nov.  21,  2000).  That 
line  of  railroad  is  the  subject  of  a  notice  of 
exemption  for  abandonment  in  Trinidad  Railway, 
Inc. — Abandonment  Exemption — in  Las  Animas 
County.  CO,  STB  Docket  No.  AB-573X  (STB  served 
Sept.  21,  2000).  On  November  28.  2000,  the  Rails 
to  Trails  Conservancy  filed  a  petition  to  revoke  the 
exemption  in  STB  Finance  Docket  No.  33956  and 
in  the  alternative  a  petition  to  dismiss  the  notice  of 
exemption  in  STB  Docket  No.  AB-573X. 


involves  Class  III  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33965,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  Esq.,  1920  N  Street,  NW.,  8th 
Floor,  Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.CXDV;" 

Decided:  November  29,  2000. 

By  the  Board,  David  M.  Konscimik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-30942  Filed  12-e-OO;  8:45  am] 
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Thvirsday, 
December  7,  2000 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 141,  and  142 

[FRL-6909-3] 

RIN  2040-AC98 

National  Primary  Drinking  Water 
Regulations;  Radionuclides;  Final  Rule 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  Today,  EPA  is  finali2dng 
maximum  contaminant  level  goals . 
(MCLGs),  maximimi  contaminant  levels 
(MCLs),  and  monitoring,  reporting,  and 
public  notification  requirements  for 
radionuclides.  Today's  nde  is  only 
applicable  to  community  water  systems. 
Today's  rule  includes  requirements  for 
uraniiun,  which  is  not  currently 
regulated,  and  revisions  to  the 
monitoring  requirements  for  combined 
radium-226  and  radium-228,  gross  alpha 
particle  radioactivity,  and  beta  particle 
and  photon  radioactivity.  Based  on  an 
improved  luiderstanding  of  the  risks 
associated  with  radionuclides  in 
drinking  water,  the  current  MCL  for 
combined  radiiun-226/-228  and  the 
ciurent  MCL  for  gross  alpha  particle 
radioactivity  will  be  retained.  Based  on 
the  need  for  further  evaluation  of  the 
various  risk  management  issues 
associated  with  the  MCL  for  beta 
particle  and  photon  radioactivity  and 
the  flexibility  to  review  emd  modify 
standards  under  the  Safe  Drinking 
Water  Act  (SDWA).  the  current  MCL  for 
beta  particle  and  photon  radioactivity 
will  be  retained  in  this  final  rule,  but 
will  be  further  reviewed  in  the  near 
future. 

Some  parts  of  EPA's  1991  proposal, 
including  the  addition  of  MCLGs  and 
the  National  Primary  Drinking  Water 
Regulation  (NPDWR)  for  uranium,  are 
required  imder  the  SDWA.  Other 
portions  were  intended  to  make  the 
radionuchdes  NPDWRs  more  consistent 
with  other  NPDWRs,  e.g.,  revisions  to 
monitoring  frequencies  and  the  point  of 
compbance.  Lastly,  some  portions  were 
contingent  upon  1991  risk  analyses,  e.g., 
MCL  revisions  to  the  1976  MCLs  for 
combined  radium-226  and  -228,  gross 
alpha  particle  radioactivity,  and  beta 
particle  and  photon  radioactivity.  The 
portions  required  under  SDWA  and  the 
portions  intended  to  make  the 
radionuclides  NPDWRs  more  consistent 
with  other  NPDWRs  are  being  finalized 
today.  The  portions  contingent  upon  the 
outdated  risk  analyses  supporting  the 
1991  proposal  are  not  being  finalized 
today,  in  part  based  on  updated  risk 
analyses. 


DATES:  This  regulation  is  effective 
December  8,  2003.  The  incorporation  by 
reference  of  the  publications  listed  in 
today's  rule  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
8,  2003.  For  judicial  review  piuposes, 
this  final  rule  is  promulgated  as  of  1 
p.m.  Eastern  Time  on  December  7,  2000. 
ADDRESSES:  The  record  for  this 
regulation  has  been  established  luider 
the  docket  name:  National  Primary 
Drinking  Water  Regulations  for 
Radionuchdes  (W-00-12).  The  record 
includes  public  comments,  applicable 
Federal  Register  notices,  other  major 
supporting  documents,  and  a  copy  of 
the  index  to  the  public  docket.  The 
record  is  available  for  inspection  from  9 
a.m.  to  4  p.m.,  Eastern  Standard  Time, 
Monday  through  Friday,  excluding 
Federal  holidays,  at  the  Water  Docket, 
401  M  Street  SW,  East  Tower  Basement 
(Room  EB  57),  Washington,  DC  20460. 
For  access  to  the  Docket  materials, 
please  call  (202)  260-3027  to  schedule 
an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  David 
Huber,  Standards  and  Risk  Management 
Division,  Office  of  Groimd  Water  and 
Drinking  Water,  EPA  (MC-4607),  1200 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone  (202) 
260-9566.  For  general  inquiries,  the 
Safe  Drinking  Water  Hotline  is  open 
Monday  through  Friday,  excluding 
Federal  holidays,  from  9:00  a.m.  to  5:30 
p.m.  Eastern  Standard  Time.  The  Safe 
Drinking  Water  HoUine  toll  free  number 
is  (800)  426-^791. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
rule  are  public  water  systems  that  are 
classified  as  community  water  systems 
(CWSs).  Community  water  systems 
provide  water  for  hiunan  consumption 
through  pipes  or  other  constructed 
conveyances  to  at  least  15  service 
connections  or  serve  an  average  of  at 
least  25  people  year-round.  Regulated 
categories  and  entities  include: 


Category 

Examples  of 
regulated  entities 

Industry  

State,  Trit>al,  Local, 
and  Federal  Gov- 
ernments. 

Privately-owned  com- 
munity water  sys- 
tems. 

Publicly-owned  com- 
munity water  sys- 
tems. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 


be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in 
§§  141.26(a)(l)(i).  141.26(a)(l)(ii), 
141.26(b)(1),  and  141.26(b)(2)  of  this 
rule.  If  you  have  questions  regarding  the 
apphcability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Abbreviations  and  Acron3nB8  Used  in 
This  Document 

ASTM:  American  Society  for  Testing  and 

Materials 
AWWA:  American  Water  Works  Association 
BAT:  Best  available  treatment 
BEIR:  Biological  effects  of  ionizing  radiation 
CFR:  Code  of  Federal  Regulations 
CWS;  Community  water  systems 
EDE:  Effective  dose  equivalent 
EML;  Environmental  Measurements 

Laboratory 
FR:  Federal  Register 
ICRP:  Intemational  Commission  on 

Radiological  Protection 
IE:  Ion  exchange 
kg:  Kilogram 
L/day:  Liter  per  day 
LET:  Low  energy  transfer 
LOAEL:  Lowest  observed  adverse  effect  level 
MCL:  Maximum  contaminant  level 
MCLG:  Maximum  contaminant  level  goal 
mg/L:  Milligram  per  liter 
Hg/L:  Microgram  per  liter 
mGy:  MilliGray 
mrem:  Millirem 
mrem/yr:  Millirem  per  year 
NBS:  National  Bureau  of  Standards 
NDWAC:  National  Drinking  Water  Advisory 

Committee 
NIRS:  National  Inorganic  and  Radionuclide 

Survey 
NIST:  National  Institute  of  Standards  and 

Technology 
NODA:  Notice  of  Data  Availability 
NPDWRs:  National  Primary  Drinking  Water 

Regulations 
NRC:  National  Research  Council 
NTIS:  National  Technical  Information 

Service 
NTNC:  Non-transient,  non-commimity 
NTNCWS:  Non-transient,  non-conununity 

water  systems 
pCi:  Picocurie 
pCi/L:  Picocurie  per  liter 
PE:  Performance  evaluation 
PNR:  Public  Notification  Rule 
POE:  Point-of-entry 
POU:  Point-of-use 
PQL:  Practical  quantitation  level 
PT:  Performance  testing 
RADRISK;  A  computer  code  for  radiation  risk 

estimation 
RfD:  Reference  dose 
RO:  Reverse  osmosis 
SM:  Standard  methods 
SMF:  Standardized  monitoring  framework 
SSCTL:  "Small  Systems  Compliance 

Technology  List" 
SWTR:  Surface  Water  Treatment  Rule 
TAW:  Technical  Advisory  Workgroup 
UCMR:  Unregulated  Contaminant  Monitoring 

Rule 


UNSCEAR:  United  Nations  Scientific 
Committee  on  the  Effects  of  Atomic 
Radiation 

USDOE:  United  States  Department  of  Energy 

USEPA:  United  States  Environmental 
Protection  Agency 

USGS:  United  States  Geological  Survey 
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G.  What  are  the  final  drinking  water 
regulatory  standards  for  radionuclides 
(Maximum  Contaminant  Level  Goals  and 
Maximum  Contaminant  Levels)? 

H.  What  are  the  best  available  technologies 

(BATs)  for  removing  radionuclides  from 

drinking  water? 
I.  What  analytical  methods  are  approved 

for  compliance  monitoring  of 

radionuclides? 
1 .  Major  Comments 

a.  Request  for  ICP-MS  Method  for  Uranium 

b.  Detection  Limit  for  Uranium 

J.  Where  and  how  often  must  a  water 
system  test  for  radionuclides? 

1.  Monitoring  frequency  for  gross  alpha, 
radium  226,  radium  228,  and  uranium: 

2.  Monitoring  fi^uency  for  beta  particle 
and  photon  radioactivity: 

3.  Sampling  points  and  data  grandfathering 

4.  Does  the  rule  allow  compositing  of 
samples? 

5.  Interpretation  of  Analytical  Results 

K.  Can  my  water  system  use  point-of-use 
(POU),  point-of-enUy  (POE),  or  bottled 
water  to  comply  with  this  regulation? 

L.  What  do  I  need  to  tell  my  customers? 

1.  Consumer  Confidence  Reports 

2.  Public  Notification 

M.  Can  my  water  system  get  a  variance  or 
an  exemption  from  an  MCL  under 
today's  rule? 

N.  How  were  stakeholders  involved  in  the 
development  of  this  rule? 

0.  What  financial  assistance  is  available  for 
complying  with  this  rule? 

P.  How  are  the  radionuclides  MCLs  used 
under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLAj? 

Q.  What  is  the  effective  date  and 
compliance  date  for  the  rule? 

R.  Has  EPA  considered  laboratory 
approval/certification  and  laboratory 
capacity? 

1.  Laboratory  Approval/Certification 

2.  Laboratory  Capacity:  Laboratory 
Certification  and  PT  Studies 

3.  Summary  of  Major  Comments  Regarding 
Laboratory  Capacity  and  EPA  Responses 

a.  Laboratory  Certification,  Availability  of 
PT  Samples  and  Costs  of  PT  Samples: 

b.  Laboratory  Capacity: 

II.  Statutory  Anthority  and  Regulatory 

Background 

A.  What  is  the  legal  authority  for  setting 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)? 

B.  Is  EPA  required  to  finalize  the  1991 
radionuclides  proposal? 

III.  Rule  Implementation 

A.  What  are  the  requirements  for  primacy? 

B.  What  are  the  special  primacy 
requirements? 

C.  What  are  the  requirements  for  record 
keeping? 


D.  What  are  the  requirements  for  reporting? 

E.  When  does  a  State  have  to  apply  for 
primacy? 

F.  What  are  Tribes  required  to  do  under 
this  regulation? 

IV.  Economic  Analyses 

A.  Estimates  of  Costs  and  Benefits  for 
Community  Water  Systems 

B.  Background 

1.  Overview  of  the  1991  Economic 
Analysis 

2.  Summary  of  the  Current  Estimates  of 
Risk  Reductions,  Benefits,  and  Costs 

3.  Uncertainties  in  the  Estimates  of 
Benefits  and  Cost 

a.  Uncertainties  in  Risk  Reduction  and 
Benefits  Estimates 

b.  Uncertainty  in  Compliance  Cost 
Estimates 

4.  Major  Comments 

a.  Retention  of  radium-226/-228  MCL  of  5 
pCi/L 

b.  Cost/Benefit  Analysis  Requirements 

c.  Cumulative  Affordability 

d.  Disposal  costs 

e.  Discounting  of  Costs  and  Benefits 
{.  Use  of  MCLs  for  Ground  Water 

Protection  Needs  to  be  Evaluated  as  Part 
of  this  Rulemaking 

V.  Other  Required  Analyses  and 

Consultations 

A.  Regulatory  Flexibility  Act  (RFA) 

B.  Paperwork  Reduction  Act 

C.  Unfunded  Mandates  Reform  Act 
1.  Summary  of  UMRA  Requirements 

D.  National  Technology  Transfer  and 
Advancement  Act 

E.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

F.  Executive  Order  12898:  Environmental 
justice 

G.  Executive  Order  13045:  Protection  of 
Children  fitsm  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
I.  Executive  Order  13132 
).  Consultation  with  the  Science  Advisory 

Board  and  the  National  Drinking  Water 

Advisory  Council 
K.  Congressional  Review  Act 

L  Background  and  Summary  of  the 
Final  Rule 

A.  What  Did  EPA  Propose  in  1991? 

In  1991,  EPA  proposed  a  number  of 
changes  and  additions  to  the 
radionuclides  NPDWRs.  Among  other 
things,  EPA  proposed  to: 

•  Set  a  maximum  contaminant  level 
goal  (MCLG)  of  zero  for  all 
radionuclides. 

•  Set  a  maximum  contaminant  level 
(MCL)  of  20  ng/L  or  30  pCi/L  for 
luanium  (with  options  of  5  pCi/L  to  80 
>ig/L). 

•  Change  the  radiiun  standard  from  a 
combined  limit  for  radium-226  and  228 
of  5  pCi/L  to  separate  standards  at  20 
pCi/L. 

•  Remove  radium-226  bom  the 
radionuchdes  included  in  the  definition 
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of  gross  alpha,  while  keeping  the  gross 
alpha  MCL  at  15  pCi/L,  since  the 
proposed  radiuni-226  MCL  was  greater 
than  the  gross  alpha  MCL. 

•  Change  dose  limit  from  critical 
organ  dose  (millirems)  to  "weighted 
whole  body  dose"  (millirems-effective 
dose  equivalent). 

•  Require  community  water  systems 
which  are  determined  by  the  State  to  be 
vulnerable  or  contaminated  to  monitor 
for  beta  particle  and  photon 
radioactivity,  rather  than  at  all  surface 
water  systems  serving  a  population  over 
100,000  people  (as  under  the  current 
1976  rule). 

•  Establish  a  monitoring  framework 
more  in  line  with  the  standardized 
monitoring  framework  used  for  other 
contaminants. 

•  Exclude  compositing  for  beta 
particle  and  photon  emitters. 

•  Include  non-transient,  non- 
community  water  systems  (NTNCWSs) 
in  the  regulation. 

•  Require  that  each  entry  point  to  the 
distribution  system  be  monitored  to 
ensure  that  each  household  in  the 
system  received  water  protective  at  the 
MCL. 


B.  Why  Did  EPA  Propose  Changes  to  the 
Radionuclides  Drinking  Water 
Regulations  in  1991? 

In  1976,  National  Interim  Primary 
Drinking  Water  Regulations  were 
promulgated  for  radium-226  and  -228, 
gross  alpha  particle  radioactivity  and 
beta  particle  and  photon  radioactivity. 
The  health  risk  basis  for  the  1976 
radionuclides  MCLs  was  described  in 
the  recent  radionuclides  Notice  of  Data 
Availability  (NODA),  {65  FR  21575, 
April  21,  2000).  The  1986 
reauthorization  of  the  Safe  Drinking 
Water  Act  (SDWA)  required  EPA  to 
promulgate  MCLGs  and  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  for  the  above  radionuclides, 
radon  and  uranium.  Also  in  1986,  EPA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  for  the 
radionuclides  NPDWRs  (EPA  1986), 
which  stated  EPA's  intent  to  accomplish 
this  goal.  In  1991,  EPA  proposed 
changes  to  the  current  radionuclides 
standards  and  new  standards  for  radon 
and  uranium.  EPA  determined  that  both 
combined  radiiun-226  and  -228  and 
uranium  could  be  analytically 
quantified  and  treated  to  5  pCi/L. 
However,  EPA  concluded  that,  given  the 


much  greater  cost-effectiveness  of 
reducing  risk  through  radon  water 
treatment  relative  to  radium  and 
luanium,  the  feasible  levels  were  20 
pCi/L  each  for  radiiun-226  and  -228  and 
20  ng/L  (or  30  pCi/L)  for  uranium. 
Between  1986  and  1991,  EPA  made  risk 
estimates  based  on  then-current  models 
and  information,  as  described  in  the 
NODA  (EPA  2000e)  and  its  Technical 
Support  Document  (USEPA  2000h).  The 
1991  risk  estimates  ^  indicated  that  the 
proposed  MCL  changes  would  result  in 
lifetime  cancer  risks  within  the  risk 
range  of  10 "''and  10    •*  (one  in  one 
million  to  one  in  ten  thousand)  that  EPA 
considers  in  establishing  NPDWRs.  The 
1991  proposed  uranium  MCL  was  based 
on  both  kidney  toxicity  risk  and  cancer 
risk.  All  MCLGs  for  radionuclides  were 
proposed  as  zero  pCi/L,  based  on  a 
linear  no-threshold  cancer  risk  model 
for  ionizing  radiation.  A  summary  of  the 
difference  between  the  1976  rule  and 
the  1991  proposal  are  presented  in 
Table  I-l.  The  detailed  differences 
between  the  1976  rule  and  the  1991 
proposal  can  be  found  in  the  record  for 
this  rulemaking  (EPA  1976;  1986;  1991; 
2000a). 


Table  1-1  .—Comparison  of  the  1976  Rule,  1991  Proposal,  and  2000  Final  Rule 


Provision 

1976  oile  (cun-ent  rule) 

1991  proposal 

2000  final  rule 

Affected  Systems  .... 

CWS  

CWS  +  NTNC 

CSW. 

MCLG  for  all  radio- 

No MCLG  

MCLG  of  zero 

MCLG  of  zero. 

nuclides. 

Radium  MCL 

Combined  Ra-226  +  Ra-228  MCL  of 

Ra-226  MCL  of  20  pCi/L 

Maintain  current  MCL  based  on  the 

SpCiA.. 

Ra-228  MCL  of  20  pCi/L 

newly  estimated  risk  level  associ- 
ated with  the  1991  proposed  MCL. 

Beta/Photon  Radio- 

• 5  4  mrem/y  to  the  total  IxxJy  or  any 

•  4  mrem/y  effective  dose  equivalent 

Maintain  current  MCL  based  on  the 

activity  MCL. 

given  internal  organ 

(ede) 

newly  estimated   risk  level   associ- 

• Except  for  H-3  and  Sr-90,  derived 

•  Re-derived  radionuclide-specific  ac- 

ated with  the  1991  proposed  MCL 

radionucide-specific      activity     con- 

tivity    concentrations     yielding     4 

This  MCL  will  be  reviewed  within  2 

centrations  yielding  4  mrem/y  based 

mrem/y      ede      based      on      EPA 

to  3  years  based  on  a  need  for  fur- 

on  NSB  Handbood  69  and  2L/d 

RADRISK  code  and  2  U6 

tfier  re-evaluation  of  risk  manage- 

• H-3  =  20,000  pCi/L;  Sr-90  =  8  pCi/L 

•  Total  dose  from  co-occurring  beta/ 

ment  issues. 

•  Total  dose  from  co-occumng  beta/ 

photon  emitters  must  be  <  4  mrem/y 

photon  emitters  must  be  <  4  mrem/y 

ede 

to   the   total   body   of   any   intemal 

organ 

Gross  alpfia  MCL  .... 

15  pCi/L  excluding  U  and  Rn,  but  in- 

"Adjusted" gross  apiha  MCL  of  1 5  pCi/ 

Maintain  current  MCL  based  on  the 

. 

cluding  Ra-226. 

L,  excluding  Ra-226,  radon,  and  ura- 

newly estimated   risk   level  associ- 

nium. 

ated  with  the  1991  proposed  MCL. 

Polonium-210  

Included  in  gross  alpha  

Included  in  gross  alpha 

Included  under  gross  alpha,  as  in  cur- 
rent mie.  Monitoring  required  under 

the  UCMR  rule.  Further  action  may 

be  proposed  at  a  later  date 

Lead-210 

Not  Regulated  

Included  in  beta  particle  and  photon 

No  changes  to  current  rule.  Monitoring 

radioactivity;  concentration  limit  pro- 

required under  the  UCMR  rule.  Fur- 

posed at  1  pCi/L, 

ther  action  may  be  proposed  at  a 
later  date. 

Uranium  MCL 

Not  Regulated 

20  g/L  or  30  pCi/L  w/  option  for  5  pCi/ 
L-80gA.. 

30J1/L. 

'  The  1991  cancer  risk  estimates  were  based  on 
the  now-outdated  RADRISK  model  (see  the  NODA 


and  its  Technical  Support  Document,  USEPA  2000e 
and  h). 


TABLE  1-1.— Comparison  of  the  1976  Rule,  1991  Proposal,  and  2000  Final  Rule— Continued 


Provision 


Ra-224 


Radium  monitoring  . 
Monitoring  baseline 


Beta  particle  and 
photon  emitters 
monitoring. 

Gross  alpha  moni- 
toring. 

Analytical  Methods 


1976  rule  (current  rule) 


Part  of  gross  alpha,  but  sample  hold- 
ing time  too  long  to  capture  Ra-224 


Ra-226  linked  to  Ra-228;  measure  Ra- 
228  if  Ra-226  >  3  pCi/L  and  sum. 

4  quarterty  measurements 

Monitonng  reduction  t)ased  on  results: 
>  50%  of  MCL  required  4  samples 
every  4  yrs;  <  50%  of  MCL  reguired 
1  sample  every  4  yrs 


1991  proposal 


Surface  water  systems  >  100,000  pop- 
ulation Screen  at  50  pCi/L/;  vulner- 
able systems  screen  at  15  pCi/L. 

Analyze  up  to  one  year  later 


Provide  methods 


Part  of  gross  alpha,  but  sample  hold- 
ing time  too  long  to  capture  Ra-224. 


Measure  Ra-226  and  -228  separately 

Annual  samples  for  3  years;  Std  Moni- 
toring Framewori<:  >  50%  of  MCL  re- 
quired 1  sample  every  3  years;  < 
50%  of  MCL  enabled  system  to 
apply  for  waiver  to  1  sample  every  9 
years. 


Ground   and   surface   water   systems 

within  15  miles  of  source  screen  at 

30  or  50  pCi/K. 
Six  month  holding  time  for  gross  alpha 

samples;     Annual    compositing    of 

samples  allowed. 
Method    updates   proposed   in    1991; 

Current  methods  were   updated  in 

1997. 


2000  final  rule 


No  changes  to  current  gross  alptia 
rule.  Will  collect  national  occunence 
informatkMi;  further  action  may  be 
proposed  at  a  later  date 

Measure  Ra-226  and  -228  separately. 

Impiement  Std  Monitoring  Fraoiework 
as  proposed  in  1991  Four  initial 
consecutive  quarterty  samples  in 
first  cyde.  If  initial  average  level  > 
50%  of  MCL:  1  sample  every  3 
years;  <  50%  of  MCL:  1  sample 
every  6  years;  Non-detect:  1  sample 
every  9  years,  (beta  particle  and 
photon  radioactivity  has  a  unk^ue 
schedule— see  sectkKi  III,  part— K) 
States  will  have  discretion  In  data 
grandfathering  for  establishing  initial 
monitoring  t)aseline. 

CWSs  determined  to  be  vulnerat>le  by 
the  State  screen  at  50  pCi/L. 

As  proposed  in  1 991 . 


Current  methods  with  ciarifk:atkxis. 


il 


'.  What  New  Information  Has  Become 
Available  Since  1991?  Overview  of  the 
2000  Notice  of  Data  Availability 
(NODA) 

EPA  published  a  Notice  of  Data 
Availability  (NODA)  on  April  21,  2000. 
This  NODA  described  the  new 
information  that  has  become  available 
since  the  1991  proposal  and  the  basis 
for  today's  final  regulatory  decisions. 
The  most  significant  source  of  new 
information  is  Federal  Guidance  Report- 
13  {FGR-13)  (USEPA  1999b),  "Cancer 
Risk  Coefficients  for  Environmental 
Exposvire  to  Radionuclides,"  which 
provides  the  numerical  factors  used  in 
estimating  cancer  risks  from  low-level 
exposures  to  radionuclides.  The  risk 
coefficients  in  FGR-1 3  are  based  on 
state-of-the-art  methods  and  models  and 
are  a  significant  improvement  over  the 
risk  coefficients  that  supported  the  1991 
radionuclides  proposal.  FGR-13  is  the 
latest  report  in  a  series  of  Federal 
guidance  documents  that  are  intended 
to  provide  Federal  and  State  agencies 
technical  information  to  assist  their 
implementation  of  radiation  protection 
programs.  FGR-13  was  formally 
reviewed  by  EPA's  Science  Advisory 
Board  and  was  peer-reviewed  by 
academic  and  government  radiation 
experts.  An  interim  version  of  the  report 
was  published  for  public  comment  in 
January  of  1998.  Comments  were 
provided  by  Federal  Agencies, 


including  the  Nuclear  Regulatory 
Commission  cind  the  Department  of 
Energy,  State  Agencies,  and  the  public. 
The  final  version  (September  1999) 
reflects  consideration  of  all  of  these 
comments.  The  risk  analyses  supporting 
today's  regulatory  decisions  are 
described  in  detail  in  the  NODA  (EPA 
2000e)  and  its  Technical  Support 
Document  (USEPA  2000h). 

The  NODA  also  reported  the  results 
from  a  June  1998  USEPA  workshop  held 
to  discuss  non-cancer  toxicity  issues 
associated  with  exposure  to  uraniim;! 
from  drinking  water.  At  this  workshop, 
a  panel  of  experts  reviewed  and 
evaluated  new  information  regarding 
kidney  toxicity  was  examined.  The 
findings  from  this  workshop  can  be 
foimd  in  the  NODA's  Technical  Support 
Document  (USEPA  2000h). 

Other  important  new  information 
includes  the  results  from  a  1998  U.S. 
Geological  Survey  study  which  targeted 
the  occurrence  of  radium-224  and  beta 
particle/photon  radioactivity  (USEPA 
2000e  and  h).  Previously,  it  was 
assumed  that  the  alpha-emitting 
radium-224  isotope  rarely  occurred  in 
drinking  water.  If  present  in  drinking 
water,  because  of  its  short  half-life  (3.6 
days)  and  estimated  low  occurrence,  it 
was  thought  that  sufficient  time  would 
elapse  to  allow  the  isotope  to  decay  to 
low  levels  before  entry  into  the 
distribution  system.  Hence,  radiiun-224 
was  not  thought  to  appreciably  occur  in 


drinking  water.  This  new  information 
indicates  that  radium-224  significandy 
(positively)  correlates  with  both  radiimi- 
228  (correlation  coefficient  of  0.82)  and 
radium-226  (correlation  coefficient  of 
0.69),  suggesting  that  radium-224 
shoidd  be  evaluated  as  a  potential 
drinking  water  contaminant  of  national 
concern  (USEPA  2000h).  The  impact  of 
this  and  other  information  on  decisions 
regarding  radiimi-224  is  discussed  in 
part  D  of  this  section.  In  addition  to  the 
radium-224  occurrence  information,  the 
USGS  study  also  determined  that  the 
majority  of  the  beta  particle/photon 
radioactivity  in  the  samples  collected 
was  due  to  the  presence  of  radium-228 
and  potassium-40,  both  naturally 
occurring  contcuninants.  Since  radium- 
228  is  regulated  under  the  combined 
radiimi-226/-228  standard  and 
potassium-40  is  not  regulated,  this 
suggests  that  most  situations  in  which 
the  beta/photon  screening  level  is 
exceeded  will  not  result  in  MCL 
violations.  Of  more  concern,  minor 
contributions  from  naturally  occurring 
lead-210  were  also  reported.  Lead-210 
occurrence  will  be  studied  under  the 
Unregulated  Contaminant  Monitoring 
Rule  (UCMR). 

In  addition  to  this  new  technical 
information,  the  NODA  also  described 
the  1996  changes  to  the  statutory 
framework  for  setting  drinking  water 
NPDWRs.  The  SDWA,  as  amended  in 
1996,  requires  EPA  to  review  and  revise, 
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as  appropriate,  each  national  drinking 
water  regulation  at  least  once  every  six 
years.  The  Act  also  requires  that  any 
revision  to  an  NPDWR  "maintain,  or 
provide  for  greater,  protection  of  the 
health  of  persons"  (section  1412(b)(9)). 

Regarding  the  setting  of  new 
NPDWRs,  the  SDWA  as  amended  in 
1996  gives  EPA  the  flexibility  to  set  an 
MCL  at  a  level  less  stringent  than  the 
feasible  level,  if  the  Administrator 
determines  that  the  benefits  do  not 
justify  the  costs  at  the  feasible  level.  If 
the  Administrator  makes  this  finding, 
the  Act  directs  EPA  to  set  the  MCL  at 
a  level  that  "maximizes  health  risk 
reduction  benefits  at  a  cost  that  is 
justified  by  the  benefits"  (section 
1412(b)(6)).  This  provision  applies  to 
uraniimi  only,  since  it  is  the  only 
contaminant  for  which  a  new  MCL  is 
being  established  by  today's  regulatory 
action. 

D.  What  Are  the  Rationales  for  the 
Regulatory  Decisions  Being  Promulgated 
Today? 

As  previously  discussed.  EPA  is 
retaining  the  current  MCLs  for 
combined  radiuni-226  and  228.  gross 
alpha  particle  radioactivity,  and  beta 
particle  and  photon  radioactivity  and  is 
promulgating  a  new  standard  for 
uranium.  The  following  is  a  discussion 
of  the  rationales  supporting  these 
decisions.  In  addition  to  the  responses 
to  major  comments  in  the  following 
section,  responses  to  each  individual 
comment  are  in  the  comment  response 
document  which  is  available  for  review 
in  the  docket  for  this  final  rule. 

1.  Retaining  the  Combined  Radium-226 
and  Radium-228  MCL 

The  1991  proposed  changes  to  the 
MCLs  for  combined  radiiun-226  and 
radium-228  were  premised  on  a  cost- 
effectiveness  trade-off  between  radiiun 
mitigation  and  radon  mitigation  (a 
radon  standard  was  also  included  in  the 
1991  proposal).  This  cost-effectiveness 
arg\unent  was  used  to  support  a 
proposal  to  raise  the  combined  radiiun- 
226/-228  MCL  of  5  pCi/L  to  individual 
MCLs  of  20  pCi/L  for  each  isotope.  At 
the  time,  it  was  thought  that  the  risks 
associated  with  20  pCi/L  of  radiiun-226 
and  radium-228  were  within  the  10   *  to 
10   ■*  risk  range.  However,  current  risk 
analyses  based  on  Federal  Guidance 
Report-13  (see  Part  C  of  this  section) 
indicate  that  these  higher  MCLs  have 
associated  risks  that  are  well  above  the 
10^  to  10-*  risk  range.  For  details  on 
the  basis  and  findings  of  this  risk 
analysis,  see  the  NODA  (USEPA  2000e) 
and  its  Technical  Support  Document 
(USEPA  2000h).  Since  this  proposed 
change  would  introduce  higher  risks 


than  envisioned  in  the  original  1976 
rule,  approaching  lifetime  cancer  risks 
of  one  in  one  thousand  (10    ')  for 
occurrence  at  or  near  the  1991  proposed 
MCLs,  EPA  believes  that  its  decision  to 
retain  the  current  combined  radium- 
226/-228  MCL  of  5  pCi/L  is  justified. 
Under  the  1996  Amendments  to  the  Safe 
Drinking  Water  Act,  EPA  is  required  to 
ensiu"e  that  any  revision  to  a  drinking 
water  regulation  maintains  or  provides 
for  greater  protection  of  the  health  of 
persons  (section  1412(b)(9)). 

a.  Major  Comments  Regarding  Retention 
of  the  Combined  Radium-226  and 
Radium-228  MCL 

The  major  comments  and  responses 
concerning  the  retention  of  the 
combined  radium-226  and  radium-228 
MCL  are  summarized  in  part  E  of  this 
section  ("What  are  the  health  effects 
that  may  result  from  exposure  to 
radionuclides  in  drinking  water?"). 

2.  The  Final  Uranium  MCL 

a.  What  Is  the  Final  MCL  for  Uranium 
and  the  Rationale  for  That  Regulatory 
Level? 

With  today's  rule,  EPA  is 
promulgating  a  uranium  MCL  of  30  \ig/ 
L.  The  SDWA  generally  requires  that 
EPA  set  the  MCL  for  each  contaminant 
as  close  as  feasible  to  the  MCLG,  based 
on  available  technology  and  taking  costs 
to  large  systems  into  account.  The  1996 
amendments  to  the  SDWA  added  the 
requirement  that  the  Administrator 
determine  whether  or  not  the 
quantifiable  and  non-quantifiable 
benefits  of  an  MCL  justify  the 
quantifiable  and  non-quantifiable  costs 
based  on  the  Health  Risk  Reduction  and 
Cost  Analysis  (HRRCA)  required  under 
section  1412(b)(3)(C).  The  1996  SDWA 
amendments  also  provided  new 
discretionary  authority  for  the 
Administrator  to  set  an  MCL  that  is  less 
stringent  than  the  feasible  level  if  the 
benefits  of  an  MCL  set  at  the  feasible 
level  would  not  justify  the  costs  (section 
1412(b)(6)).  This  final  rule  establishing 
an  MCL  for  uranium  of  30  ^.g/L  is  the 
first  time  EPA  has  invoked  this  new 
authority. 

In  conducting  this  analysis,  EPA 
considered  all  available  scientific 
information  concerning  the  health 
effects  of  luranium,  including  various 
uncertainties  in  the  interpretation  of  the 
results,  as  well  as  all  costs  and  benefits, 
both  quantifiable  and  non-quantifiable. 
As  discussed  in  more  detail  below,  all 
health  endpoints  of  concern  were 
considered  in  this  analysis.  For  some  of 
these,  the  risk  can  currently  be 
quantified  (i.e.,  expressed  in  ijumerical 
terms);  and  for  some,  it  caimot. 


Similarly,  there  are  a  variety  of  health 
and  other  benefits  attributable  to 
reductions  in  levels  of  uranium  in 
drinking  water,  some  of  which  can  be 
monetized  (i.e.,  expressed  in  monetary 
terms)  and  others  that  caiuiot  yet  be 
monetized.  All  were  considered  in  this 
analysis.  A  detailed  discussion  of  each 
of  the  principal  factors  considered 
follows. 

b.  MCLG  and  Feasible  Level  for 
Uranium 

Since  uraniimi  is  radioactive  and  EPA 
uses  a  non-threshold  linear  risk  model 
for  ionizing  radiation,  today's  rule  sets 
the  MCLG  (non-enforceable  health- 
based  goal)  for  this  contaminant  at  zero. 
The  Safe  Drinking  Water  Act  requires 
EPA  to  set  the  MCL  as  close  to  the 
MCLG  as  is  feasible,  where  this  is 
defined  as  "feasible  with  the  use  of  the 
best  technology,  treatment  techniques 
and  other  means  which  the 
Administrator  finds,  after  examination 
for  efficacy  under  field  conditions  and 
not  solely  imder  laboratory  conditions, 
are  available  (taking  cost  into 
consideration)  *  *  *  "  [section 
1412(b)(4)(D)l.  EPA  proposed  a  feasible 
level  of  20  ng/L  in  its  1991  proposal.  In 
doing  so,  EPA  determined  that  uranium 
may  be  treatable  and  quemtifiable  at 
levels  below  20  ^g/L,  however,  levels 
below  20  \ig/h  were  not  considered 
feasible  under  the  Safe  Drinking  Water 
Act.  EPA  believes  the  feasible  level  is 
still  20  ng/L. 

c.  Basis  for  1991  Proposed  MCL  and 
Cancer  Risk  from  Uranium 

EPA  is  required  by  the  Safe  Drinking 
Water  Act  (section  1412(b)(2))  to 
regulate  uranium  in  drinking  water.  In 
1991,  EPA  proposed  a  uranium  MCL  of 
20  ^g/L  ("mass  concentration")  based 
on  health  effects  endpoints  of  kidney 
toxicity  and  carcinogenicity.  In  the 
proposal,  EPA  estimated  that  20  ng/L 
woiild  typically  ^  correspond  to  30  pCi/ 
L  ("activity"),  based  on  an  assumed 
mass:activity  ratio  of  1.5  pCi/^g.  While 
such  values  are  known  to  occiu  in 
ground  water,  this  conversion  factor 
does  not  reflect  our  "best  estimate" 
today.  The  best  estimate  of  a  geometric 
average  mass:activity  ratio  is  0.9  pCi/ng 
for  values  near  the  MCL,  based  on  data 
from  the  National  Inorganics  and 
Radionuclides  Survey  (see  USEPA 
2000h).  Given  the  closeness  of  this 


'  The  actual  relationship  between  mass 
concentration  Uig/L)  and  activity  (pCi/L)  varies 
somewhat  in  drinking  water  sources,  since  the 
relative  amounts  of  the  radioactive  isotopes  that 
make  up  naturally  occurring  uranium  (U-238,  U- 
235.  and  U-234)  vary  between  drinking  water 
sources.  The  typical  conversion  factors  that  are 
observed  in  drinking  water  range  from  0.67  up  to 
1.5  pQ/iig. 


value  to  unity  (1  pCi/^g),  the  available 
data  suggests  that,  to  a  first 
approximation  ^.  the  mass:activity  ratio 
is  1:1  for  typical  systems.  The  1991 
proposed  MCL  of  20  ng/L  was 
determined,  at  that  time,  to  correspond 
to  a  "drinking  water  equivalent  level" 
(DWEL"*)  with  respect  to  kidney  toxicity 
for  a  lifetime  exposure.  The 
corresponding  30  pCi/L  level  (based  on 
the  1991  mass  to  activity  conversion) 
was  estimated  to  have  a  lifetime  cancer 
risk  of  slightly  below  the  10    '»  level. 
Because  the  kidney  toxicity  health 
effects  and  the  corresponding  non- 
quantifiable  kidney  toxicity  benefits  are 
a  very  important  consideration  in 
setting  the  MCL.  we  first  provide 
background  on  these  effects  before 
discussing  the  rationale  for  setting  the 
uranium  MCL. 

d.  Uranium  Health  Effects:  Kidney 
Toxicity 

Each  kidney  consists  of  over  a  million 
nephrons,  the  filtration  functional  units 
of  the  kidney.  The  nephron  consists  of 
glomeruli,  which  filter  the  blood,  and 
renal  tubules  (proximal,  distal, 
collecting  duct,  etc.),  which  collect  the 
fluid  that  passes  through  the  glomeruli 
(the  "filtrate").  After  the  filtrate  flows 
into  renal  tubules,  glucose,  proteins, 
sodium,  water,  amino  acids,  and  other 
essential  substances  are  reabsorbed, 
while  wastes  and  some  fraction  of 
electrolytes  are  left  behind  for  later 
excretion.  The  efficiency  of  this  process 
can  be  monitored  by  analyzing  urine 
("urinalysis"),  which  reveals  the 
concentrations  of  the  various 
constituents  making  up  the  luine.  For 
example,  protein  or  albumin  in  the 
urine  (proteinuria  or  albuminiuia) 
indicates  reabsorption  deficiency  or 
leakage  of  albumin,  a  class  of  proteins 
foimd  in  blood  and  which  are 
responsible  for  maintaining  fluid 
balance  between  blood  and  body  ceUs. 
In  the  case  of  uranium  toxicity,  it  is  not 
clear  whether  long-term  exposure  may 
lead  to  marked  albumin  loss. 

The  level  of  proteinuria  in  urine  is  an 
indication  of  the  degree  of  kidney 
toxicity:  levels  are  divided  into  "trace", 
"mild",  "moderate",  or  "marked", 
which  are  defined  by  increasing  levels 
of  proteinuria.  Increased  excretion  of 


^This  is  mentioned  since,  for  the  sake  of 
simplicity,  the  reader  may  thus  easily  convert 
between  ng/L  and  pCi/L.  However,  in  current 
calculations,  we  use  the  geometric  mean  from  the 
NIRS  data,  which  is  0.9  pCi/^g.  We  reiterate  that 
conversion  factors  ranging  from  0.67  up  to  1.5  pCi/ 
\ig  do  occur  in  drinking  water  sources. 

*  The  drinking  water  equivalent  level  (DWEL)  (ng/ 
LI  is  the  best  estimate  of  the  drinking  water 
concentration  that  results  in  the  Reference  Dose  ((ig/ 
kg/day),  assuming  a  water  ingestion  rate  of  2  L/day 
and  a  body  mass  of  70  kg. 


protein  in  the  urine  could  be  the  result 
of  tubular  damage,  inflammation,  or 
increased  glomerular  permeability.  It 
should  be  noted  that  a  gradual  loss  of 
nephrons  is  asymptomatic  imtil  the  loss 
is  well  advanced;  the  kidneys  normally 
have  the  ability  to  compensate  for 
nephron-loss.  For  example,  chronic 
renal  failure  occurs  when  there  is 
around  60%  nephron  loss.  During  the 
gradual  loss  of  functioning  nephrons, 
the  remaining  nephrons  appear  to  adapt, 
increasing  their  capacity  for  filtration, 
reabsorption,  and  excretion. 

Uranium  has  been  identified  as  a 
nephrotoxic  metal  (kidney  toxicant), 
exerting  its  toxic  effects  by  chemical 
action  mostly  in  the  proximal  tubules  in 
humans  and  animals.  However, 
uranium  is  a  less  potent  nephrotoxin 
than  the  classical  nephrotoxic  metals 
such  as  cadmium,  lead,  and  mercury. 
Uraniiun  has  an  affinity  for  renal 
proximal  tubular  cells  and  interferes 
with  reabsorption  of  proteins,  as 
previously  described.  Specifically, 
uraniiun-induced  renal  tubular 
dysfunction  in  hiunans  is  marked  by 
mild  proteinuria,  due  to  reduced 
reabsorption  in  the  proximal  renal 
tubules.  Furthermore,  the  pathogenesis 
of  the  kidney  damage  in  short-term 
animal  studies  indicates  that 
regeneration  of  the  tubular  cells  may 
occur  upon  discontinuation  of  exposure 
to  uraniiun.  We  do  not  know  if 
uranium-induced  proteinuria  is  an 
indicator  of  the  beginning  of  an  adverse 
effect  or  whether  it  is  a  reversible  effect 
that  does  not  typically  result  in  kidney 
disease.  Based  on  the  uncertainty 
involved  in  the  ultimate  effects,  the 
scientists  at  our  experts  workshop 
(discussed  next)  treated  this  effect  as  an 
indicator  of  an  incipient  change  in 
kidney  function  that  may  lead 
ultimately  to  frank  adverse  effects  such 
as  breakdown  of  kidney  tubular 
function.  For  general  information  on 
proteinuria,  kidney  function,  and 
kidney  disease,  see  the  fact  sheets  at 
"http://www.niddk.nih.gov/health/ 
kidney /pubs/  proteinuria/ 
proteinuria.htm",  "http:// 
vkrww.niddk.nih.gov/health/kidney/ 
pubs/yourkids/index.htm",  and  "http:// 
www.niddk.nih.gov/health/kidney/ 
kidney.htm"  (NIH  2000a,  NIH  2000b. 
and  NIH  2000c). 

e.  New  Kidney  Toxicity  Analyses 
Announced  in  the  NODA 

Since  the  1991  radionuclides 
proposal.  EPA  has  re-evaluated  the 
available  kidney  toxicity  data  and, 
based  on  the  results  of  an  experts 
workshop  (see  the  NODA.  USEPA 
2000e,  for  details),  has  estimated  the 
DWEL  to  be  20  jig/L.  The  DWEL  is 


derived  from  the  Reference  Dose  (RfD), 
which  is  an  estimate  of  a  daily  ing^tion 
exposure  to  the  population,  including 
sensitive  subgroups,  that  is  likely  to  be 
without  an  appreciable  risk  of 
deleterious  effects  during  a  lifetime.  The 
RfD  (in  ^g  of  uranium  per  kg  of  body 
mass  per  day;  jxg/kg/day)  for  uranium 
was  calculated  from  the  Lowest 
Observed  Adverse  Effects  Level 
("LOAEL").  which  is  the  lowest  level  at 
which  adverse  effects  were  observed  to 
occur.  The  LOAEL  is  taken  directly  from 
health  effects  data.  The  RfD  is 
calculated  by  dividing  the  LOAEL  by  a 
numerical  uncertainty  factor  which 
accounts  for  areas  of  variability  in 
human  populations  because  of 
uncertainty  in  the  uranium  health 
database.'^A  followed  the 
recommended  methodology  of  the 
National  Academy  of  Sciences  in 
estimating  the  uncertainty  factor. 

As  described  in  the  NODA.  we 
reported  that  our  best-estimate  of  the 
LOAEL  is  60  ng/kg/day.  based  on  rat 
data.  In  support  of  this  estimate  of  the 
DW^L,  EPA  has  some  human  data 
which  demonstrates  that  mild 
proteinuria  has  been  observed  at 
drinking  water  levels  between  20  and 
100  ^ig/L.  In  estimating  the  RfD.  we  have 
used  an  uncertainty  factor  of  100 
(rounded  from  the  product  of  3  for  intra- 
species  variability.  10  for  inter-species 
variability,  and  3  for  the  use  of  a 
LOAEL).  Using  this  uncertainty  factor, 
the  RfD  is  calculated  to  be  0.6  jig/kg/ 
day.  The  estimated  uncertainty  in  the 
R£D  spans  an  order  of  magnitude  (a 
factor  of  ten).  The  20  ng/L  DWEL  is 
calculated  by  using  this  RfD  and 
assuming  that  an  adult  with  a  body 
mass  of  70  kilograms  drinks  2  liters  of 
water  per  day  ^  and  that  80%  of 
exposure  to  uranium  is  from  water. 
These  calculations  are  described  in 
more  detail  in  the  NODA's  Technical 
Support  Document  (USEPA  2000h). 

"The  Agency  believes  that  30  ng/L  is 
protective  against  kidney  toxicity.  While 
20  \ig/L  is  the  Agency's  best  estimate  of 
the  DWEL.  there  are  several  reasons,  in 
the  Agency's  judgment,  that 
demonstrate  that  there  is  not  a 
predictable  difference  in  health  effects 
due  to  exposure  between  the  DWEL  of 
20  jig/L  and  a  level  of  30  ng/L.  For 
instance,  variabihty  in  the  normal  range 
for  proteinuria  in  humans  is  very  large 
and  there  is  additional  variability  in 
proteinuria  levels  observed  at  uraniiun 


'  The  standard  assumptions  for  the  DWEL  are 
conservative,  since  the  ingestion  rate  is  at  the  90th 
percentile,  while  the  body  mass  is  more  typical. 
Conservative  assumptions  are  used  to  ensure  that 
the  resulting  exposure  level  is  protective  of 
individuals  that  consume  significantly  more  water 
than  typical  and  children  (low  body  masses). 
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exposures  large  enough  to  induce  the 
effect,  hi  the  existing  few  epidemiology 
studies,  each  of  which  are  based  on 
small  study  populations,  there  were 
some  persons  exposed  to  over  five  times 
the  DWEL  of  20  ng/L  without  the 
observation  of  effects  more  serious  than 
mild  proteinuria  (within  the  high  end  of 
the  normad  range).  An  MCL  of  30  ng/L 
represents  a  relatively  small  increase 
over  the  DWEL  compared  to  the  over-all 
uncertainty  in  the  RfD  and  the 
imcertainty  in  the  importance  of  the 
mild  proteinuria  observed  for  uranium 
exposiires  from  high  drinking  water 
levels  (keeping  in  mind  that,  as 
discussed  previously,  the  DWEL  is 
based  on  the  RfD  and  is  an  estimate  of 
a  no  effect  level  for  a  population).  While 
it  is  assumed  that  risk  of  an  effect  (here 
a  mild  effect)  increases  as  exposure 
increases  over  the  RfD,  it  is  not  known 
at  what  exposure  an  effect  is  likely. 
Given  that  the  uncertainty  factor  of  100 
provides  a  relatively  wide  margin  of 
safety,  the  likelihood  of  any  significant 
effect  in  the  population  at  30  jig/L  is 
very  small.  EPA,  thus,  beUeves  that  the 
difference  in  kidney  toxicity  risk  for 
exposures  at  20  |ig/L  versus  30  ng/L  is 
insignificant. 

f.  Costs  and  Benefits  From  Regulating 
Uranium  in  Drinking  Water 

As  discussed  in  the  NODA,  EPA  has 
estimated  the  risk  reductions, 
monetized  benefits,  and  costs  associated 
with  compliance  with  an  MCL  of  20  ng/ 
L,  40  ng/L,  and  80  ng/L.  In  the  NODA, 
EPA  solicited  comment  on  using  its 
statutory  authority  provided  in  section 
1412(b)(6)  of  the  Safe  Drinking  Water 
Act  to  set  the  uranium  MCL  at  a  level 
higher  than  the  proposed  level  of  20  ^g/ 


L,  based  on  its  analysis  of  costs  and 
benefits. 

The  monetized  costs  and  benefits 
associated  with  various  MCL  options  are 
discussed  further  in  section  IV  of 
today's  notice  and  in  more  detail  in  the 
economic  analysis  support  dociunent 
(USEPA  2000g).  Table  1-2  shows 
incremental  annual  cancer  risk 
reductions,  total  national  annual 
compliance  costs  and  monetized 
benefits  (excluding  kidney  toxicity 
benefits),  and  the  numbers  of 
commimity  water  systems  predicted  to 
have  MCL  violations  for  MCLs  of  80,  30, 
and  20  ng/L  (assuming  the  0.9  pCi/^g 
conversion  factor  for  estimating  cancer 
risk  reductions  and  benefits).  Keeping  in 
mind  that  the  monetized  benefits  and 
risk  reductions  exclude  kidney  toxicity 
benefits,  several  things  can  be  noted 
from  the  analysis.  Focusing  on  the  MCL 
change  from  30  fig/L  to  20  ng/L  (see 
lower  part  of  table  1-2),  one  can  see  that 
the  incremental  benefits  for 
implementing  an  MCL  of  30  \ig/L  are 
three  times  greater  than  the  incremental 
benefits  for  a  lower  MCL  of  20  ng/L, 
while  the  incremental  annual  costs  are 
much  closer  in  meignitude  ($54  million 
vs.  $39  million).  In  terms  of  incremental 
cancer  cases  avoided,  the  estimated 
nimiber  of  cancer  cases  avoided  for  an 
MCL  of  30  ng/L  is  0.8  aimually,  while 
lowering  the  MCL  to  20  jig/L  would 
result  in  an  additional  0.2  cases  avoided 
aimually  (25%  reduction)  at  an 
additional  cost  of  $39  million  annually 
(75%  increase).  Approximately  37%  of 
systems  predicted  to  have  MCL 
violations  occur  between  30  jig/L  and  20 
^g/L,  resulting  in  significant  increases 
in  annual  compliance  costs  (42%  of 
national  compliance  costs  occur 


between  30  ^g/L  and  20  ng/L),  while  the 
number  of  cancer  cases  avoided 
increases  much  less  significantly  (only 
20%  of  cancer  risk  reduction  occurs 
between  30  ng/L  and  20  [ig/L). 

Since  the  kidney  benefits  are  not 
quantified,  this  is  an  incomplete 
picture,  but  EPA  believes  that  the 
uncertainties  in  the  analysis  of  health 
effects  are  such  that  it  is  not  known 
whether  the  risk  of  mild  proteinuria  are 
appreciably  different  between  20  ng/L 
and  30  fig/L.  Assiuning  that  there  is  a 
risk  increase,  it  would  be  expected  to  be 
negUgible  compared  to  the  risk  increase 
that  occurs  between  the  highest 
uranium  levels  that  occur  in  drinking 
water  (i.e.,  approximately  200  ng/L)  and 
an  MCL  of  30  \ig/L.  Considering  only 
cancer  risk  reduction  benefits,  the 
annual  net  benefits  ^  for  a  uranium  MCL 
of  20  ^g/L  are  negative  $90  million  ^  and 
for  an  MCL  of  30  ng/L  are  negative  $50 
million.  Since  the  cancer  risk  reduction 
net  benefits  are  higher  at  30  ^g/L  than 
at  20  ^g/L  and  the  non-quantified 
kidney  toxicity  benefits  are  expected  to 
be  substantially  the  same  at  20  ^g/L  and 
30  \ig/L.  EPA  beheves  an  MCL  of  30  \ig/ 
L  maximizes  the  benefits  at  a  cost 
justified  by  the  benefits.  EPA  does  not 
believe  that  uranium  levels  above  30  |ig/ 
L  are  protective  of  kidney  toxicity  with 
an  acceptable  margin  of  safety.  (EPA 
believes  that  the  margin  of  safety 
associated  with  a  30  ^ig/L  are 
comparable  with  those  at  20  jig/L.) 
Further,  EPA  believes  that  the  net 
kidney  toxicity  benefits  of  an  MCL 
greater  than  30  |ig/L  would  be  less  than 
those  at  30  ng/L.  Finally,  EPA  believes 
that  30  |ig/L  is  protective  of  the  general 
population,  including  children  and  the 
elderly. 


Table  1-2.— Incremental  Costs  and  Benefits  for  Uranium  MCLs  of  80  jiG/L,  30  jiG/L,  and  20  hg/L 


Uranium  MCL 


80ng/L 
30^g/L 
20^9/L 


Exposure 
change 


00-80  |ig/L 
80-30  ng/L 
30-20  Mg/L 


Incremental 
annual  cancer 
cases  avoided 


0.5 
0.4 
0.2 


Incremental 

annual 
compliance 

costs 
(in  millions) 


$16 
38 
39 


Incremental 

annual  monetized 

cancer  t)enefits 

(kidney  benefits  not 

monetized) 

(in  millions) 


$2 
1 
1 


Incremental 

number  of 

community  water 

systems 

impacted 


100 
400 
290 


Incremental  Costs  and  Benefits  for  Uranium  MCLs  of  30  ^gA.  (ug/L)  and  20  ^g/L  only 


30ng/L 
20ng/L 


00-30  ng/L 
30-20  ng/L 


0.8 
0.2 


54 
39 


500 
290 


Note:  Numbers  are  rounded,  so  numbers  resulting  from  addition  and  subtraction  of  the  numbers  shown  may  appear  to  yield  incongruous  re- 
sults However,  the  numbers  shown  are  calculated  using  more  significant  figures  and  rounded  after,  which  is  the  appropriate  approach  for  num- 
bers with  large  uncertainties. 


B  Not  incremental  net  benefits,  but  net  benefits: 
"Benefits  for  an  MCL  in  isolation" — "Cost  of  an 
MCL  in  isolation". 

'  Annual  net  benefits  for  an  MCL  of  20  >ig/L  =  $4 
million — $93  million,  which  rounds  to  negative  $90 


million;  annual  net  benefits  for  an  MCL  of  30  ^lg/ 
L  =  $3  million — $54  million,  which  rounds  to 
negative  $50  million.  See  Table  FV-l,  "Summary  of 
Costs  and  Benefits  for  Community  Water  Systems 
Predicted  to  Be  Impacted  by  the  Regulatory  Options 


Being  Considered  for  Finalization",  in  today's 
notice  and  the  supporting  Economic  Analysis 
(USEPA  2000g)  for  more  details. 


g.  Administrator's  Decision  To 
Promulgate  MCL  Higher  Than  Feasible 
Level 

Based  on  the  relatively  modest  aimual 
cancer  risk  reductions  and  the  expected 
modest  kidney  toxicity  risk  reductions 
between  30  |ig/L  and  20  |ig/L  (see  Table 
1-2)  and  the  high  annual  compliance 
costs  for  an  MCL  of  20  \ig/L,  the 
Administrator  has  determined  that  the 
benefits  do  not  justify  the  costs  at  the 
feasible  level.  Furthermore,  as 
previously  described,  the  Administrator 
has  determined  that  an  MCL  of  30  ^g/ 
L  maximizes  the  health  risk  reduction 
benefits  at  a  cost  justified  by  the 
benefits.  In  summary,  this  finding  is 
based  on  the  fact  that  potential  uranimn 
MCLs  lower  than  30  ng/L  have 
substantially  higher  associated 
compliance  costs  and  only  modest 
additional  cancer  risk  reduction  and 
kidney  toxicity  benefits.  EPA  has  not 
selected  a  higher  MCL  for  several 
reasons.  Higher  uranium  MCLs  would 
still  incur  implementation  and 
monitoring  costs,  with  benefits  greatly 
diminished  because  uranium  does  not 
occxu-  significantly  at  levels  much 
higher  than  30  ng/L.  Additionally,  EPA 
believes  that  a  uranimn  MCL  of  30  ^g/ 
L  is  appropriate  since  it  is  protective  of 
kidney  toxicity  and  cancer  with  an 
adequate  margin  of  safety.  We  do  not 
believe  that  MCL  options  higher  than  30 
pg/L  afford  a  sufficient  measiure  of 
protection  against  kidney  toxicity. 

Assuming  a  conversion  factor  of  0.9 
pCi/^g,  an  MCL  of  30  ng/L  will  typically 
correspond  to  27  pCi/L,  which  has  a 
lifetime  radiogenic  cancer  risk  of 
slightly  less  than  one  in  ten  thousand, 
within  the  Agency's  target  risk  range  of 
one  in  one  million  to  one  in  ten 
thousand.  EPA  is  aware  that 
circumstances  may  exist  in  which  more 
extreme  conversion  factors  (>  1.5  pCi/ 
iig)  apply.  EPA  does  not  have  extensive 
data  on  these  ratios  at  local  levels,  but 
believes  these  higher  ratios  to  be  rare.  In 
these  rare  circiunstances,  luaniiun 
activities  in  drinking  water  may  exceed 
40  pCi/L.  Although  these  concentrations 
are  still  within  EPA's  target  risk  ceiling 
of  1x10   •'.  EPA  recommends  that 
drinking  water  systems  subject  to 
extreme  pCi/|ig  conversion  factors 
mitigate  lu-anium  levels  to  30  pCi/L  or 
less,  to  provide  greater  assurance  that 
adequate  protection  from  cancer  health 
effects  is  being  afforded. 

In  today's  final  rule,  the 
Administrator  is  exercising  her 
authority  to  set  an  MCL  at  a  level  higher 
than  feasible  (section  1412(b)(6)),  based 
on  the  finding  that  benefits  do  not 
justify  the  costs  at  the  feasible  level  (20 
^/L)  and  that  the  net  benefits  are 


maximized  at  a  level  (30  ng/L)  that  is 
still  protective  of  kidney  toxicity  and 
carcinogenicity  with  an  adequate 
margin  of  safety.  EPA  beUeves  that  there 
are  considerable  non-quantifiable 
benefits  associated  with  ensuring  that 
kidney  toxicity  risks  are  minimized  and 
has  weighed  these  non-quantifiable 
benefits  in  its  decision  to  exercise  its 
discretionary  authority  imder  SDWA 
section  1412(b)(6). 

In  invoking  the  discretionary 
authority  of  section  1412(b)(6)  to  set  an 
MCL  level  higher  than  feasible,  the 
Agency  is  in  compliance  with  the    . 
provisions  of  section  1412(b)(6)(B).  This 
provision  provides  that  the  judgment 
with  respect  to  when  benefits  of  the 
regulation  would  justify  the  costs  under 
subparagraph  (6)(A)  is  to  be  made  based 
on  assessment  of  costs  and  benefits 
experienced  by  persons  served  by  large 
systems  and  those  other  systems 
unlikely  to  receive  small  system 
variances  (e.g.  systems  serving  up  to 
10,000  persons).  In  effect,  the  costs  to 
systems  likely  to  receive  a  small  system 
variance  are  not  to  be  considered  in 
judging  the  point  at  which  benefits 
justify  costs.  Subparagraph  (6)(B)  also 
provides,  howevOT,  that  this  adjusted 
assessment  does  not  apply  in  the  case  of 
a  contaminant  found  "almost 
exclusively"  in  "small  systems  eligible" 
for  a  small  system  variance.  Because  the 
contanainants  addressed  in  today's  rule 
are  found  almost  exclusively  in  small 
systems  and  because  the  Agency  has 
identified  affordable  treatment 
technologies  for  small  systems  that 
would  need  to  comply  with  today's  rule 
(i.e.,  we  do  not  contemplate  granting 
small  system  variances),  the  Agency  has 
not  adjusted  the  proposed  MCL 
pursuant  to  subparagraph  (B). 

h.  California  Drinking  Water  Regulation 

Approximately  one-third  of  the 
community  water  systems  that  are 
expected  to  be  impacted  by  the  uranium 
MCL  are  located  in  California.  Thus, 
current  and  likely  future  practices  of 
these  systems  is  of  particular  interest. 
The  State  of  California  currently  has  a 
drinking  water  standaud  for  uranium  of 
20  pCi/L  (enforced  as  35  p^g/L),  which  it 
adopted  in  1989.  EPA  has  used 
comments  and  information  from  the 
State  of  California  in  considering  its 
MCL  for  uranium.  The  California 
standard  is  based  on  the  California 
Department  of  Health  Services'  1989 
estimate  of  the  DWEL  for  kidney 
toxicity,  35  pg/L.  While  California  has 
recently  proposed  revising  its  non- 
enforceable  public  health  goal  for 
uranium  in  drinking  water,  it  is  not 
currently  known  what  the  final  estimate 
will  be.  In  response  to  the  NODA, 


representatives  of  the  California 
Department  of  Health  Services 
commented  that  at  uranium  levels  of  35 
^igfL,  most  of  its  small  water  systems 
were  able  to  use  alternate  sources  of 
water  (new  wells)  as  a  means  of 
complying  with  the  standard,  but  that 
20  pg/L  would  lead  to  many  of  these 
small  systems  having  to  install 
treatment,  which,  because  of  waste 
disposal  issues  (i.e.,  inability  to  safely 
dispose  of  hazardous  radioactive 
wastes),  could  lead  to  a  significant 
nimiber  of  small  systems  being  unable 
to  come  into  compliance  through 
treatment.  EPA  believes  that  these 
comments  lend  support  to  the  choice  of 
an  MCL  of  30  pg/L  as  being  both 
protective  of  kidney  toxicity  and  a 
standard  that  allows  for  significant  use 
of  non-treatment  options  by  small 
systems,  reducing  the  need  for  dealing 
with  radioactive  waste  handling  and 
disposal. 

i.  Summary  of  Major  Comments  on  the 
Uranium  (Dptions 

(1)  Costs  and  Benefits  of  Uranium 
MCLs  of  20.  40,  and  80  pg/L  or  pCi/L: 
Most  commenters  stated  that  the 
benefits  of  an  MCL  of  20  pg/L  or  pCU 

L  did  not  justify  the  costs  and  suggested 
that  EPA  should  exercise  its  authority 
imder  SDWA  section  1412(b)(6)  to  set 
an  MCL  higher  than  the  feasible  level. 
As  discussed  previously  in  this  section, 
EPA  agrees  that  the  benefits  of  an  MCL 
at  20  pg/L  do  not  justify  the  costs  and 
has  exercised  its  SDWA  authority  by 
setting  the  uraniiun  MCL  at  a  level  of  30 
pg/L,  a  level  at  which  EPA  believes  the 
benefits  do  justify  the  costs. 

(2)  The  Calculation  of  the  Safe  Level 
for  Uranium  in  Water:  One  commenter 
suggested  that  the  use  of  70  kg  as  the 
reference  body  mass  with  a  "90th 
percentile  ingestion  rate"  of  2  L/day 
will  lead  to  a  kidney  toxicity  DWEL  that 
is  more  protective  than  the  90th 
percentile.  EPA  agrees  that  it  is  possible 
that  20  pg/L  is  more  protective  tban  the 
90th  percentile  value  for  the  general 
population.  EPA  has  performed  a 
preliminary  Monte  Carlo  analysis  of  the 
safe  level  that  replaces  point  estimates 
for  consiunption  rate  and  body  mass 
with  distributions  based  on  the 
available  data.  Based  on  this  analysis 
the  90th  percentile  (for  the  general 
population)  equivalent  level  could  be  as 
high  as  30  pg/L. 

(3)  Compliance  Options  for  Small 
Systems  for  an  MCL  of  20  pg/L  or  pCi/ 
L:  Several  commenters  stated  that  an 
MCL  of  20  pg/L  or  pCi/L  would  force 
small  systems  to  install  water  treatment, 
rather  than  allowing  other  compliance 
options  like  installing  new  wells  or 
blending  water.  The  commenters 
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suggested  that  an  MCL  of  20  |ig/L  or 
pCi/L  would  pose  a  significant  hardship 
on  small  systems  with  little  benefit, 
including  significant  costs  and  technical 
problems  associated  with  waste 
disposal.  Commenters  also  suggested 
that  a  higher  MCL  would  allow  a  larger 
fraction  of  small  systems  to  use 
compliance  options  other  than 
treatment,  most  notably,  new  well 
installation.  EPA  agrees  that  a  lower 
MCL  does  decrease  the  probability  that 
some  non-treatment  options  could  be 
used,  including  new  well  installation 
and  blending.  EPA  agrees  that  the 
benefits  of  the  MCL  of  20  ^lg/L  or  pCi/ 
L  do  not  justify  the  costs  and  thus  has 
chosen  a  higher  MCL.  EPA  also  believes 
that  an  MCL  of  30  ng/L  should  allow  a 
greater  fraction  of  small  systems  to  use 
non-treatment  options  for  compliance, 
avoiding  waste  disposal  issues  and 
excessive  treatment  costs. 

(4)  The  Use  of  a  Dual  Standard  for 
Uranium:  Commenters  suggested  that 
the  use  of  a  dual  standard  for  uranium 
to  ensure  protectiveness  of  both  kidney 
toxicity  and  carcinogenicity,  i.e.,  one  in 
jig/L  and  one  in  pCi/L,  would  be 
unnecessarily  complicated,  since  it 
would  require  that  both  uraniimi 
isotopic  analyses  and  mass  analyses  be 
performed  by  each  water  system.  EPA 
agrees  that  a  dual  standard  would  be 
unnecessarily  complicated  and  has 
chosen  a  single  standard  expressed  in 
^g/L  that  is  protective  of  both  kidney 
toxicity  and  carcinogenicity. 

3.  Retaining  Beta  Particle  and  Photon 
Radioactivity  MCL 

With  today's  rule,  EPA  is  retaining  the 
existing  MCL  for  beta  and  photon 
emitters  and  the  methodology  for 
deriving  concentration  limits  for 
individual  beta  and  photon  emitters  that 
is  incorporated  by  reference.  The 
concentrations  for  these  contaminants 
were  derived  from  a  dosimetry  model 
used  at  the  time  the  rule  was  originally 
promulgated  in  1976.  When  these  risks 
are  calculated  in  accordance  with  the 
latest  dosimetry  models  described  in 
Federal  Guidance  Report  13,  the  risks 
associated  with  these  concentrations, 
while  varying  considerably,  generally 
fall  within  the  Agency's  cmrent  risk 
target  range  for  drinking  water 
contaminants  of  10    ■*  to  10  ~  ^. 
Accordingly,  we  are  not  changing  the 
MCL  for  beta  particle  and  photon 
radioactivity  at  this  time. 

We  also  are  concerned  that  under  the 
regulatory  changes  for  the  beta  particle 
and  photon  radioactivity  MCL  proposed 
in  1991 8)  the  concentrations  of  many 


individual  radionuclides  have 
associated  lifetime  cancer  morbidity 
(and  mortality)  risks  that  exceed  the 
Agency's  target  risk  range.  A  newly 
proposed  MCL  expressed  in  mrem-ede 
could  result  in  a  more  consistent  risk 
level  within  the  Agency's  target  risk 
range.  However,  in  today's  final  rule,  we 
are  ratifying  the  ciurent  standard  since 
it  is  protective  of  public  health.  At  the 
same  time,  we  believe  a  near  future 
review  of  the  beta  psirticle  and  photon 
radioactivity  MCL  and  the  methods  for 
calculating  individual  radionuclide 
concentration  limits  is  appropriate.  We 
intend  to  reevaluate  the  MCL  xmder  the 
authority  of  section  1412(b)(9)  of  the 
SDWA  to  ensure  that  the  MCL  reflects 
the  best  available  science.  This  review 
will  be  performed  as  expeditiously  as 
possible  (expected  to  be  2  to  3  years). 
Particular  questions  that  we  believe 
warrant  examination  as  part  of  such  a 
reevaluation  process  would  include,  but 
are  not  limited  to,  the  following: 

•  What  additional  beta  and  photon 
emitters  should  be  regulated? 

•  What  is  the  appropriate  aggregate 
MCL  expression  for  this  category  of 
radionuclides? 

•  What  new  information  concerning 
occiirrence,  analjrtical  methods,  health 
effects,  treatment,  costs,  and  benefits 
would  have  a  bearing  on  this 
reevaluation? 

•  Is  there  an  advantage  to  setting 
individual  radionuclide  concentration 
limits  using  a  "uniform  risk  level 
MCL"? 

•  If  the  basis  of  the  ciurent  MCL 
changes,  is  there  an  advantage  to  and 
legal  basis  for  setting  concentration 
limits  for  individual  beta  particle  and 
photon  emitters  within  a  guidance 
document  that  can  be  readily  updated  as 
scientific  understanding  improves? 

•  To  what  degree,  in  keeping  with  the 
provisions  of  sections  1412(b)(9)  and 
1412(b)(3)(A),  can  the  existing 
methodology  for  calculating  Ae 
concentration  limits  of  individual  beta 
and  photon  emitters  be  adjusted  in 
accordance  with  the  best  available 
scientific  models  and  information  and 
still  meet  the  requirement  that  revised 
regulations  provide  "greater  or 
equivalent  protection  to  the  health  of 
persons"? 

•  How  would  any  adjustments  be 
reconciled  with  the  requirement  that 
MCLs  be  set  "as  close  as  feasible"  to 
MCLGs? 

Finally,  we  note  that  there  should  be 
no  assiunption,  from  the  outset  of  this 
reevaluation,  that  the  process  will 
necessarily  lead  to  a  different  set  of 


individual  beta  and  photon  emitter 
concentration  limits  than  those  that 
result  from  the  methodology 
incorporated  by  reference  in  the  current 
and  final  rule.  This  reevaluation  viiW 
involve  a  complicated  set  of  legal, 
regulatory,  and  technical  information 
that  will  need  to  be  carefully 
considered. 

a.  Summary  of  Major  Comments 
Regarding  the  Decision  To  Retain  the 
Current  Beta  Peulicle  and  Photon 
Radioactivity  MCL 

Of  the  70  commenters  who  responded 
to  the  April  21.  2000  NODA, 
approximately  14  commented  on  the 
MCL  for  beta  particle  euid  photon 
radioactivity.  The  commenters 
represented  Federal  agencies.  State 
governments,  local  governments,  water 
utilities,  water  associations,  nuclear 
institute  representatives  and  public 
interest  groups.  Seven  commenters 
support  EPA's  proposal  to  retain  the 
cmrent  MCL  and  several  of  these 
commenters  agreed  that  it  was 
appropriate  to  review  the  standard 
under  the  six  year  review  process  ^.  The 
commenters  that  supported  EPA's 
proposal  to  maintain  this  MCL  felt  there 
was  no  appreciable  occurrence  of  man- 
made  beta  emitters  in  drinking  water,  so 
it  was  not  a  pressing  public  health 
concern  to  revise  the  MCL.  Several  of 
these  commenters  also  felt  it  was 
appropriate  to  delay  action  on  lead-210 
until  more  occiurence  information 
becomes  available. 

Three  of  the  14  commenters  objected 
to  EPA's  proposal  to  retain  the  ciurent 
standard  and  to  defer  re-evaluation  to 
the  statutorily  required  six  year  process. 
These  commenters  felt  that  the  Agency 
should  propose  to  update  the  models 
used  as  the  basis  for  the  MCL  on  a 
shorter  time-frame  than  the  six  year 
review  process.  The  commenters  felt 
that  deferring  the  reevaluation  of  beta/ 
photons  to  the  six  year  review  process 
would  increase  and  perpetuate  the 
uncertainty  involved  with  standards 
which  are  used  in  waste  management 
and  cleanup  decisions.  One  commenter 
pointed  out  that  most  DOE  sites  with 


■  4  mrem  ede  with  a  look-up  table  of 
concentrations  different  from  those  calculated  using 


the  current  MCL  and  the  methodology  incorporated 
by  reference  in  the  current  rule. 


*  Six  Year  Review  Process — Under  the  Safe 
Drinking  Water  Act  (SDWA),  the  U.S. 
Environmental  Protection  Agency  (EPA)  must 
periodically  review  existing  National  Primary 
Drinking  Water  Regulations  (NPDWRs)  and,  if 
appropriate,  revise  them.  This  requirement  is 
contained  in  section  1412(b)(9)  of  SDWA,  as 
amended  in  1996.  which  reads,  "The  Administrator 
shall,  not  less  often  than  every  6  years,  review  and 
revise,  as  appropriate,  each  national  primary 
drinking  water  regulation  promulgated  under  this 
title.  Any  revision  of  a  national  primary  drinking 
water  regulation  shall  be  promulgated  in 
accordance  with  this  section,  except  that  each 
revision  shall  maintain,  or  provide  for  greater, 
protection  of  the  health  of  persons." 


radiological  contamination  are  moving 
towards  the  final  Record  of  Decision 
(ROD)  stage  (as  required  as  part  of  site 
clean-up  under  the  Superfimd  Program). 
The  commenter  felt  that  delaying  the  re- 
evaluation of  this  MCL  imtil  the  next  six 
year  review  process  (2002-2008)  would 
occur  after  most  RODs  were  afready  in 
place  and  it  would  be  too  late  to 
incorporate  a  new  MCL  into  the  RODs. 
The  commenter  further  stated  that  some 
ROD  commitments  will  be  using  clean 
up  standards  based  on  the  1976  values 
and  if  the  standards  are  eventually 
relaxed,  the  committed  RODs  (which 
were  based  on  the  1976  values)  will  be 
extremely  expensive  and  may  not  be 
justifiable.  EPA  agrees  that  review  of  the 
MCL  for  beta  particle  and  photon 
radioactivity  is  a  priority  and,  as 
previously  discussed  in  this  section,  the 
Agency  intends  to  review  this  standard 
within  the  general  time  frame 
established  for  the  U.S.  Department  of 
Energy's  (DOE)  submission  of  the 
licensing  application  for  the  Yucca 
Moimtain  site. 

4.  Retaining  the  Current  Gross  Alpha 
Particle  Activity  MCL 

In  1991,  EPA  proposed  excluding 
radium-226  from  adjusted  gross  alpha 
particle  activity,  which  is  currently 
defined  as  the  gross  alpha  particle 
activity  result  minus  the  contributions 
from  uranium  and  radon  (in  practice,  it 
is  not  necessary  to  exclude  radon,  since 
it  volatilizes  before  analysis).  The  1991 
proposal  to  increase  the  combined 
radium-226/-228  MCL  from  5  pCi/L 
combined  to  20  pCi/L  each  made  the 
adjusted  gross  alpha  definition 
necessary,  since  the  radium-226  MCL 
exceeded  the  adjusted  gross  alpha 
particle  activity  MCL.  Besides 
addressing  this  inconsistency,  at  the 
time  EPA  believed  that  the  unit  risk 
from  radium-226  was  small  enough  that 
the  change  in  the  definition  of  adjusted 
gross  alpha  particle  activity  would  not 
result  in  a  significant  change  in  health 
protectiveness.  As  discussed  in  the 
NODA,  the  1991  risk  analysis  was  based 
on  the  EPA  RADRISK  model,  which  is 
now  outdated. 

The  most  current  risk  analyses  are 
based  on  FGR-13,  discussed  previously 
in  today's  preamble  and  in  detail  in  the 
NODA  and  its  Technical  Support 
Document.  These  new  radionuclide 
cancer  risk  coefficients  greatly  improved 
health  effects  analyses  indicate  that  the 
unit  risk  from  radium-226  is  too 
significant  to  exclude  radium-226  from 
adjusted  gross  alpha  particle  activity 
without  an  appreciable  loss  in  health 
protectiveness.  For  this  reason,  today's 
rule  does  not  change  the  definition  of 


adjusted  gross  alpha  from  the  current 
rule. 

Also,  as  discussed  in  the  NODA. 
further  occurrence  data  will  be  collected 
for  polonium-210  and  radium-224 
(discussed  in  more  detail  next)  and. 
based  on  findings,  EPA  may  propose  in 
the  future  to  address  these  and/or  other 
contaminants  that  contribute  to  gross 
alpha  particle  activity  through  changes 
to  the  definition  of  adjusted  gross  alpha 
particle  activity.  Regardless  of  the 
findings  concerning  polonium-210  and 
radium-224  occurrence,  the  gross  alpha 
particle  activity  standard  will  be 
reviewed  under  the  required  six  year 
regulatory  review  process. 

a.  Siunmary  of  Major  Comments 
Regarding  the  Decision  to  Retain  the 
Current  Definition  of  the  (Adjusted) 
Gross  Alpha  Particle  Activity  MCL 

Of  the  70  commenters  who  responded 
to  the  April  21,  2000  NODA, 
approximately  23  commented  on  issues 
regarding  the  gross  alpha  particle 
activity  MCL  and/or  whether  or  not  to 
regulate  polonium-210  and/or  radium- 
224  separately.  The  siunmary  of  the 
comments  regarding  radiiun-224  is 
discussed  further  in  the  next  section. 
The  commenters  represented  State 
governments,  local  governments,  water 
associations,  water  utilities,  associations 
of  elected  officials  and  public  interest 
groups.  Of  these  23  commenters,  14 
stated  that  EPA  should  not  regulate 
polonium-210  and/or  radium-224 
separately.  Some  commenters  felt  either 
the  occurrence  of  these  radionuclides  is 
rare  in  water  supplies  or  they  felt  that 
not  enough  occurrence  data  was 
available  to  warrant  separate  limits.  EPA 
agrees  that  occurrence  information 
should  be  collected  before  proposing 
separate  standards.  Commenters  felt  that 
occurrence  information  should  be 
gathered  under  an  unregulated 
contaminant  monitoring  mechanism, 
which  EPA  is  doing  in  the  case  of 
polonium-210.  Only  one  commenter 
supported  an  immediate  separate 
standard  for  polonium-210  and  quick 
gross  alpha  particle  activity  analysis  to 
ensure  diat  radium-224  was  included  in 
gross  alpha  particle  activity 
measurement.  EPA  points  out  that  a 
proposal  would  be  necessary  for  such 
actions  and  that  a  proposal  would 
require  adequate  occurrence 
information.  Of  those  commenters  who 
commented  on  retaining  the  current 
definition  of  the  gross  alpha  particle 
activity  MCL,  including  radium-226, 
most  supported  retaining  the  standard 
as  is.  However,  three  commenters  stated 
that  radiiim-226  should  not  be  included 
in  the  gross  alpha  particle  activity  MCL, 
since  it  is  already  regulated  in  the 


combined  radium-226/-228  standard. 
EPA  points  out  that  the  contribution 
from  radium-226  to  the  over-all  risk 
from  gross  alpha  particle  activity  is 
significant  and  that  removing  it  would 
reduce  the  health  protectiveness  of  the 
gross  alpha  particle  activity  standard. 
Also,  two  commenters  felt  that  gross 
alpha  particle  activity  should  only  be 
used  as  a  screening  tool  (versus  a 
standard)  since  the  commonly  occurring 
alpha  emitting  radionuclides  are  already 
covered  under  other  standards.  EPA 
points  out  polonium-210  is  not 
regulated  under  any  other  standard  at 
this  time.  The  gross  alpha  particle 
activity  standard  will  be  reviewed  under 
six  year  review  and  these  and  other 
considerations  will  be  taken  into 
account. 

5.  Further  Study  of  Radium-224 

As  discussed  in  section  I.C,  recent 
studies  show  that  there  is  a  positive 
correlation  between  radium-228  and 
radium-224  (correlation  coefficient  of 
0.82,  approximately  1:1).  This 
correlation  means  that  in  most 
situations  in  which  a  system  has  high 
radium-224  levels,  it  vdll  also  have  high 
radium-228  levels  and.  with  a  less 
degree  of  certainty,  high  radium-226 
levels.  More  details  on  this  relationship, 
including  the  summary  statistics,  can  be 
found  in  the  NODA  and  its  Technical 
Support  Document  (USEPA  2000e  and 
2000h).  The  expected  result  of  these 
correlations  is  that  high  radium-224 
levels  will  be  mitigated  by  enforcement 
of  the  combined  radium-226/-228  MCL, 
keeping  in  mind  that  treatment  for 
radium  does  not  differentiate  between 
the  different  isotopes.  Since  radium-228 
is  estimated  to  be  eight  times  more 
radiotoxic  than  radium-224,  it  appears 
that  radium-224  may  not  be  a  pressing 
public  health  concern  compared  to  the 
co-occurring  regulated  contaminant 
radium-228.  The  Agency  plans  to  collect 
additional  national  occurrence 
information  for  radium-224,  which  may 
involve  coordination  with  the  USGS, 
and  will  evaluate  whether  future 
regulatory  action  or  guidance  is 
necessary.  Radium-224  occurrence  data 
collection  activities  are  not  as  high  a 
priority  as  addressing  other 
radionuclide  commitments  such  as  the 
review  of  the  beta  particle  and  photon 
radioactivity  MCL. 

For  several  reasons,  a  change  in  the 
gross  alpha  particle  activity  holding 
time  has  been  determined  to  be  an 
inappropriate  regulatory  solution.  Ffrst, 
the  uncertainty  in  the  national 
occurrence  data  does  not  allow  EPA  to 
determine  the  number  of  systems  out  of 
compliance  with  the  gross  alpha  particle 
activity  standard  due  to  radium-224  if  a 
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48-72  hoiu"  holding  time  is  required. 
Since  this  change  may  result  in  a 
significant  nxunber  of  systems  out  of 
compliance  with  the  current  gross  alpha 
particle  activity  MCL,  EPA  would  need 
to  issue  a  proposed  amendment  before 
making  such  a  change.  Such  a  proposal 
would  require  national  level  occurrence 
data  for  radium-224  in  drinking  water. 
Since  EPA's  next  coiuse  of  action  is  to 
collect  such  data  to  determine  if  a 
proposal  is  needed,  EPA  believes  that 
this  course  of  action  is  the  appropriate 
one. 

a.  Summary  of  Major  Comments  on 
Radiimi-224 

(1)  The  Use  of  a  Short  Gross  Alpha 
Particle  Activity  Sample  Holding  Time 
to  Measiu-e  Radium-224:  Several 
commenters  stated  that  the  use  of  a 
short  gross  alpha  sample  holding  time  to 
measure  radium-224  would  raise 
technical  difficulties  and  would  be 
costly.  Several  conmienters  stated  that 
there  was  not  enough  information  to 
warrant  a  change  to  the  gross  alpha 
holding  time  or  to  regulate  radium-224 


separately.  EPA  agrees  with  this 
comment  and,  as  stated  in  the  Notice  of 
Data  Availability  (NODA;  USEPA 
2000e),  will  not  change  the  gross  alpha 
holding  time  or  regulate  radium-224 
separately  in  today's  final  rule.  Some 
commenters  stated  that  it  would  not  be 
appropriate  to  change  the  holding  time 
or  to  issue  a  separate  standard  in  the 
final  rule  without  a  proposal.  This  is  in 
agreement  with  what  the  Agency  stated 
in  the  NODA. 

(2)  The  Need  to  Regulate  Radium-224: 
One  commenter  suggested  that  the 
radium-224  cancer  mortality  risk 
coefficient  from  Federal  Guidance 
Report- 13  (FGR-13)  warranted  a  health 
concern  and  warranted  regulating 
radium-224.  While  EPA  agrees  that 
radium-224  is  a  health  concern,  the 
radium-224  cancer  mortality  unit  risk  is 
eight  times  less  than  the  radium-228 
cancer  mortality  unit  risk.  In  other 
words,  it  would  take  40  pCi/L  of 
radiiun-224  to  present  an  equal  cancer 
mortality  risk  as  5  pCi/L  of  radium-228. 
Since  the  correlation  between  radium- 
224  and  radium-228  is  approximately 


one-to-one  (1:1)  in  the  areas  knov^rn  to 
be  of  concern,  one  would  typically 
expect  to  find  5  pCi/L  of  radium-224 
associated  with  5  pCi/L  of  radium-228. 
Since  radium-226  and  radium-228  also 
significantly  co-occur,  EPA  believes  that 
in  most  situations  in  which  radium-224 
occurs  it  would  be  present  at  levels 
lower  than  5  pCi/L  for  systems  in 
compliance  with  the  combined  radium- 
226/-228  standard.  Table  1-3  shows  the 
predicted  increase  in  risk  for  water 
systems  in  areas  in  which  radium-224  is 
known  to  co-occur  with  radium-228, 
assiuning  a  1:1  correlation.  This  table 
shows  that  the  presence  of  radium-224 
increases  the  over-all  combined  radium 
risk  by  5%-13%,  depending  on  the 
relative  contributions  of  radium-226  to 
radium-228  to  the  MCL  of  5  pCi/L.  EPA 
believes  that  this  situation  indicates  that 
radiiun-224  may  be  of  concern  in  some 
areas,  but  also  believes  that  collecting 
data  to  determine  if  radium-224  is  of 
national  concern  is  the  appropriate  next 
step  for  determining  if  radium-224 
should  be  regulated  separately. 


Table  1-3.— Typical  Increase  in  Combined  Radium  Risk  Due  to  Presence  of  Ra-224  for  Water  Systems  With 
Combined  Ra-226/-228  Levels  of  5  pCi/L,  Assuming  a  1:1  Correlation  of  Ra-224  and  Ra-228 


Ra-226  (pCi/L) 

Ra-228  (pCi/L) 

Ra-224  (pCi/L) 

Percent  increase  in  risk  due  to 
presence  of  Ra-224 

5 
4 
3 
2 
1 
0 

0 
1 
2 
3 

4 
S 

0 
1 
2 
3 

4 
5 

0% 
5% 
8% 
10% 
12% 
13% 

6.  Entry  Point  Monitoring  and  the 
Standardized  Monitoring  Framework 

The  changes  to  the  existing 
distributioa  system-based  monitoring 
scheme  proposed  in  1991  are 
promulgated  in  today's  final  rule.  New 
monitoring  must  be  performed  at  entry 
points  to  the  distribution  system,  which 
is  meant  to  ensiu-e  that  all  customers  are 
protected  by  the  radionuclides 
NPDWRs.  The  1976  monitoring  scheme 
ensured  that  "average  customers"  were 
protected,  but  did  not  ensure  that  all 
customers  were  served  by  water  at  or 
below  the  MCL  for  the  various 
radionuclides. 

While  EPA  is  finalizing  a  change  to 
the  point  of  compliance  from  a 
representative  distribution  system 
sampling  point  to  all  points  of  entry  to 
the  distribution  system,  EPA  reahzes 
that  unless  data  grandfathering  is 
allowed,  many  systems  will  have  to  re- 
establish monitoring  baselines  that  have 
been  established  for  many  years.  The 
"monitoring  baseline"  refers  to  the 


average  contaminant  level  analytical 
result  that  is  used  for  determining  the 
futiu-e  monitoring  frequency.  For  this 
reason,  EPA  is  allowing  primacy  entities 
(States,  Tribes,  and  other)  the  option  of 
developing  data  grandfathering  plans 
that  are  suited  to  their  individual 
situations  (e.g.,  occurrence  patterns, 
water  system  configurations,  and  other 
factors)  as  a  part  of  their  primacy 
packages.  This  situation  will  allow 
primacy  entities  flexibility  to 
grandfather  historical  data  for 
determining  future  monitoring 
frequencies,  while  allowing  EPA 
oversight  of  the  process  to  ensure  that 
the  goal  of  having  each  entry  point  in 
compliance  with  the  MCLs  is  met.  Since 
future  monitoring  will  be  conducted  at 
each  entry  point,  this  approach  will 
ensure  that  compliance  is  achieved  at 
every  entry  point. 

The  new  requirements  for  uranium 
and  radium-228  will  mean  that  initial 
monitoring  baselines  for  determining 
future  monitoring  frequencies  will  need 


to  be  established.  Only  commimity 
water  systems  that  have  gross  alpha 
particle  activity  screening  levels  greater 
that  15  pCi/L  will  be  required  to 
monitor  for  uranium.  Thus,  many 
systems  will  be  able  to  use  historical 
gross  alpha  data  to  determine  future 
monitoring  frequency  under  the 
uranium  standard.  Ajid,  since  the 
ciurent  monitoring  requirements  for 
gross  alpha  particle  activity  afready 
require  systems  with  gross  alpha 
particle  activity  levels  greater  than  1 5 
pCi/L  to  quantify  uranium  levels  (to 
subtract  out  the  uranium  contribution  to 
the  gross  alpha  particle  activity),  EPA 
expects  that  many  of  these  water 
systems  will  also  be  able  to  grandfather 
historical  uranium  data.  Given  this 
situation,  EPA  does  not  expect  uraniiun 
monitoring  requirements  to  be  overly 
burdensome  to  community  water 
systems  or  drinking  water  programs. 

Community  water  systems  without 
historical  radium-228  data  (expected  to 
be  those  with  gross  alpha  particle 


activity  levels  less  than  5  pCi/L  and 
radium-226  levels  less  than  3  pCi/L) 
will  need  to  establish  an  initijil 
monitoring  baseline  to  determine  future 
monitoring  frequency.  Four  consecutive 
quarterly  samples  will  be  required  to 
establish  this  baseline.  However,  States 
and  Tribes  may  waive  the  last  two 
quarterly  samples  and  determine  the 
initial  monitoring  baseline  on  the  first 
two  samples  if  the  results  for  the  first 
two  samples  are  below  the  detection 
limit  (1  pCi/L),  which  would  be 
considered  a  non-detect  and  would  be 
reported  as  "zero"  (this  discussion 
assumes  that  radiimi-226  levels  are  also 
non-detects  and  are  reported  as  zero). 
Systems  with  non-detects  for  radium- 
228  and  radiiun-226  would  have  to 
monitor  once  every  nine  years  after  the 
initial  monitoring  period.  Other 
monitoring  requirements  are  discussed 
in  section  I.J. 

7.  Separate  Monitoring  for  Radium-228 
and  Change  to  Systems  Requfred  To 
Monitor  for  Beta  Particle  and  Photon 
Radioactivity 

Separate  monitoring  for  radium-228, 
proposed  in  1991,  is  promulgated  in 
today's  rule.  The  need  for  separate 
monitoring  of  radiiun-228  is  supported 
by  the  occxurence  studies  supporting 
the  1991  proposal  and  new  occmrence 
studies  (USEPA  2000e  and  i),  which 
indicate  that  the  1976  radium-228 
screens  are  not  robust.  Since  the  vmit 
risks  for  radiimi-228  are  higher  than  for 
radium-226  (described  in  the  NODA  and 
its  Technical  Support  Document, 
USEPA  2000e  and  h),  EPA  believes  that 
separate  monitoring  for  radium-228,  as 
proposed  in  1991,  is  essential  to 
enforcing  the  combined  radium-226/- 
228  standard. 

In  addition,  today's  rule  eliminates 
the  previous  requirement  that  all  surface 
water  systems  serving  more  than 
100,000  persons  must  monitor  for  beta 
particles  and  photon  radioactivity.  Beta 
particle  and  photon  radioactivity 
monitoring  will  be  performed  only  by 
community  water  systems  designated  by 
the  State  as  "vulnerable"  or 
"contaminated".  In  1976,  the  Agency 
was  concerned  about  nuclear  fallout 
contaminating  surface  water  sources. 
The  Agency  anticipated  that  large 
surface  water  systems  {i.e.  systems 
serving  greater  than  100,000  persons) 
would  be  vulnerable  to  becoming 
contaminated  by  nuclear  testing 
activities.  Therefore,  the  radionuclides 
regulation  required  all  surface  water 
systems  serving  more  than  100,000 
persons  and  any  other  systems 
determined  by  the  State  to  be  vulnerable 
to  monitor  for  beta  and  photon  emitters. 


Since  that  time  above-ground  testing 
of  nuclear  weapons  has  been  baimed, 
and  sources  of  man-made  radiation  are 
not  expected,  thus,  large  sxuface  water 
systems  are  not  automatically 
vulnerable  to  beta  and  photon  emitters. 
As  a  result,  the  Agency  has  reevaluated 
the  1975  approach,  and  in  today's  rule, 
as  proposed  in  1991,  is  removing  the 
requirement  for  all  large  surface  water 
systems  to  monitor  for  beta  and  photon 
emitters,  unless  they  have  been 
designated  as  vulnerable  by  the  State. 
The  Agency  believes  that  States  are  in 
the  best  position  to  determine  which 
systems  are  vulnerable  to  beta  and 
photon  emitters.  The  EPA  is  also 
encouraging  States  to  reevaluate  a 
system's  vulnerability  to  beta  photon 
emitters  when  conducting  source  water 
assessments  and  provide  immediate 
notification  to  those  systems  that  have 
been  deemed  vulnerable. 

8.  Future  Actions  Regarding  the 
Regulation  of  Radionuclides  at  Non- 
Transient  Non-Community  Water 
Systems 

EPA  will  not  regulate  NTNC  water 
systems  with  today's  rule,  but  may 
propose  to  do  so  in  the  future.  As 
described  in  the  NODA  (USEPA  2000e), 
EPA  considered  regulating  non-transient 
non-community  (NTNC)  water  systems 
for  today's  final  rule,  as  proposed  in 
1991.  The  NODA  also  described  EPA's 
analysis  of  the  risks  faced  by  customers 
of  NTNC  water  systems,  potential  risk 
reductions,  and  compliance  costs.  EPA 
stated  that  several  options  were  being 
considered  for  finalization:  (1)  Not 
regiilating  NTNC  water  systems;  (2) 
regulating  all  NTNC  water  systems 
under  the  same  requirements  faced  by 
CWSs;  (3)  regulating  targeted  NTNC 
water  systems,  based  on  occmrence 
potential,  typical  lengths  of  exposiue, 
the  age  distribution  of  typical 
customers,  and  other  factors;  (4)  issuing 
guidance  recommending  that  States 
require  that  targeted  NTNC  systems 
monitor,  and  in  some  cases,  mitigate  to 
acceptable  levels. 

EPA's  rationale  for  not  regulating 
NTNC  water  systems  at  this  time  is 
based  upon  consideration  of  several 
factors.  EPA  siunmarized  the  results  of 
a  conservative  Monte  Carlo  analysis  of 
risks  at  NTNC  water  systems  in  the 
NODA  and  discussed  the  analysis  in 
more  detail  in  its  Technical  Support 
Document  (USEPA  2000h).  After 
evaluating  the  available  information  and 
the  various  comments  on  the  NODA, 
EPA  does  not  beUeve  that  exposure  to 
radionuclides  by  consmners  of  water 
from  NTNC  systems  poses  an 
unacceptable  health  risk.  This 
conclusion  is  based  on  consideration  of 


the  total  pattern  of  exposure  of 
individuals,  considering  thefr 
consiimption  of  both  NTNC  water  and 
water  from  other  types  of  water  systems. 
However,  EPA's  information  for  these 
radionuclides  is  limited  and  will  be  the 
subject  of  additional  future  analyses  and 
reevaluation,  together  with  any  new 
data  that  can  be  obtained. 

In  the  immediate  future  and  in 
consultation  with  the  National  Drinking 
Water  Advisory  Conunittee  (NDWAC), 
EPA  will  further  evaluate  various 
approaches  to  regulating  NTNCs 
generally  (including  radionuclides). 
This  further  analysis  will  involve 
examination  of  additional  data  and 
information  and  will  include  further 
analysis  of  a  full  range  of  possible 
options.  In  this  evaluation,  EPA  will 
consider  risk  analyses  for  adults  and 
children,  occurrence  patterns,  the 
national  distribution  of  NTNC  water 
systems,  and  other  factors.  In 
determining  the  appropriate  action,  EPA 
will  consider  the  issue  of  consistency 
between  the  various  regulations  for 
chronic  contaminants  applicable  to 
NTNC  water  systems,  including  future 
rules. 

a.  Summary  of  Major  Comments  on 
NTNCWSs  and  EPA  Responses 

Of  the  70  commenters  who  responded 
to  the  April  21,  2000  NODA, 
approximately  31  commented  on  the 
issue  of  NTNC  water  systems  and  the 
options  presented  in  the  NODA.  About 
75  percent  of  these  31  commenters 
oppose  regulation  of  NTNC  water 
systems.  While  several  of  the 
commenters  felt  that  EPA  shoidd  only 
require  targeted  monitoring,  many 
commenters  felt  that  monitoring  of 
NTNC  water  systems  shoiUd  be  left  to 
the  discretion  of  the  States.  A  few 
commenters  felt  that  EPA  should  treat 
NTNC  water  systems  like  CWSs  and 
require  regulation  and  some 
commenters  felt  partial  coverage  of 
targeted  NTNC  water  systems  would  be 
appropriate. 

"Those  opposed  to  the  regulation  of 
NTNC  water  systems  felt  the  cost/ 
benefit  and  risk  analyses  presented  in 
the  NODA  did  not  support  a 
requirement  to  regulate.  Some  of  those 
opposed  to  regulating  NTNC  water 
systems  believe  EPA  needs  to  gather 
more  information  about  the  occurrence 
of  radionuclides,  the  amount  and 
percentage  of  water  consumed,  and  the 
duration  of  exposing  at  NTNC  water 
systems.  Many  commenters  felt  that 
EPA  should  allow  States  the  flexibility 
or  discretion  to  determine  whether  or 
not  to  regulate  NTNC  water  systems  and 
leave  it  to  the  States  to  target  specific 
NTNC  water  systems.  Some  commenters 
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suggested  that  EPA  issue  guidance  that 
recommends  targeted  NTNC  water 
systems  monitor  and  meet  the  CWS 
MCLs.  In  addition,  some  commenters 
stated  that  EPA  should  be  consistent  in 
all  their  rules  when  considering 
whether  or  not  to  regulate  NTNC  water 
systems.  EPA  believes  that  all  of  these 
conunents  have  merit  and  that  the 
regulation  of  radionuclides  at  NTNC 
water  systems  deserves  further 
evaluation  along  with  an  analysis  of 
additional  data  and  information.  If  EPA 
proposes  to  regulate  NTNC  water 
systems  in  the  future,  stakeholders  will 
have  futvue  opportunity  to  comment. 
Regarding  State  discretion.  States  may  at 
any  time  choose  to  regulate  NTNC  water 
systems,  either  luider  a  targeted  rule  or 
otherwise. 

E.  What  Are  the  Health  Effects  That  May 
Result  From  Exposure  to  Radionuclides 
in  Drinking  Water? 

Radioactive  drinking  water 
contaminants  differ  from  one  another  in 
ways  that  determine  their  harmfulness. 
Each  radionuclide  has  a  particular  half- 
life  and  emits  characteristic  forms  of 
radiation  (alpha  particles,  beta  particles, 
and/or  photons).  A  radionuclide's  half- 
life  and  concentration  determine  its 
radioactivity,  i.e.,  the  number  of 
radioactive  "decay  events"  that  occur  in 
a  particular  unit  of  time.  These  factors, 
concentration,  half-life,  form  of 
radioactive  decay,  and  radiation  energy, 
all  determine  a  particular  radionuclide's 
potential  for  impacting  human  health. 
For  a  discussion  of  half-life  and  the 
different  forms  of  radioactive  decay,  see 
Appendix  I  ("Fundamentals  of 
Radioactivity  in  Drinking  Water")  to  the 
Radionuclides  NODA's  Technical 
Support  Dociunent  (USEPA  2000h). 

The  potential  for  harmful  health 
effects  from  exposure  to  radioactive 
compounds  results  from  the  abihty  of 
ionizing  radiation  to  chemically  change 
the  molecules  that  make-up  biological 
tissues  (e.g.,  stomach,  liver,  lung) 
through  a  process  called  "ionization." 
The  radiation  (alpha  and  beta  particles 
and  photons)  emitted  by  radionuclides 
is  called  "ionizing  radiation"  because 
the  radiation  has  sufficient  energy  to 
strip  electrons  from  nearby  atoms  as 
they  travel  through  a  cell  or  other 
material.  Ionization  may  result  in 
significant  chemical  changes  to 
biologically  important  molecules.  For 
example,  ionizing  radiation  can  damage 
important  molecules  like  DNA.  DNA  is 
the  elementary  building  block  for  genes 
and  the  chemical  that  carries  genetic 
information  involved  in  many 
fundamental  biological  processes. 
Damage  to  the  DNA  of  an  individual 
gene  may  cause  the  gene  to  mutate, 


changing  a  cell's  genetic  code.  Such 
mutation  can  lead  to  cancer.  Since 
ionizing  radiation  may  damage  genes,  it 
can  adversely  affect  individuals  directly 
exposed  as  well  as  their  descendants, 
while  much  of  this  cellular  damage  is 
repaired  by  the  body,  restoring  proper 
biological  functions,  the  net  result  of  an 
increase  in  exposure  to  ionizing 
radiation  is  an  increase  in  the  risk  of 
cancer  or  harmful  genetic  mutations  that 
may  be  passed  on  to  future  generations. 
(See,  EPA's  fact  sheets  on  ionizing 
radiation  and  associated  health  effects  at 
http://vvrww.epa.gov/radiation/ 
ionize.htm  and  in  the  record  of  this  final 
rulemaking:  (USEPA  1998a  andl998c)). 

Alpha  emitters  and  beta/photon 
emitters  differ  in  the  magnitude  of  their 
biological  effects.  Alpha  particles 
interact  very  strongly  with  matter  (e.g., 
human  tissues),  transferring  their  energy 
through  these  interactions.  Beta 
particles  interact  less  strongly,  which 
allows  them  to  travel  further  through 
tissue  before  being  absorbed.  The 
difference  of  interest  is  in  the 
concentration  of  tissue  damage.  Alpha 
particles  may  damage  many  molecules 
over  a  short  distance,  while  beta 
particles  may  damage  molecules  spread 
out  over  a  greater  distance.  The  actual 
number  of  potentially  damaged 
molecides  depends  upon  the  energy  of 
the  alpha  particle  or  beta  particle 
(which  differs  between  individual  alpha 
emitters  and  beta  emitters).  Photon 
emissions  may  also  interact  with 
tissues,  but  they  interact  over  much 
longer  distances  (they  can  pass  through 
the  body  entirely).  Exposure  to  any  of 
these  forms  of  radiation  increases  the 
risk  of  cancer. 

All  people  £ire  chronically  exposed  to 
background  levels  of  radiation  present 
in  the  environment.  Many  people  also 
receive  additional  chronic  exposures, 
including  exposure  to  radionuclides  in 
drinking  water,  and/or  relatively  small 
acute  exposures,  for  example  from 
medical  X-rays.  For  populations 
receiving  such  exposures,  the  primary 
concern  is  that  radiation  could  increase 
the  risk  of  cancers  or  harmful  genetic 
effects. 

The  likelihood  of  developing  cancer 
or  genetic  mutations  from  short-term 
exposure  to  the  concentrations  of 
radionuclides  found  in  drinking  water 
supplies  is  negligible.  However,  long- 
term  exposures  may  result  in  increased 
risks  of  genetic  effects  and  other  effects 
such  as  cancer,  precancerous  lesions, 
benign  tumors,  and  congenital  defects. 
For  example,  an  individual  that  is 
exposed  to  relatively  high  levels  of 
radiiun-228  (e.g.,  20  pCi/L)  in  drinking 
water  over  the  coiuse  of  a  lifetime  is 
projected  to  have  a  significanUy 


increased  chance  of  developing  fatal 
cancer  (roughly  a  one  in  one  thousand 
increased  risk  if  exposed  to  radixmi-228 
at  20  pCi/L  over  a  lifetime  of  70  years). 

The  probability  of  a  radiation-caused 
cancer  or  genetic  effect  is  related  to  the 
total  amount  of  radiation  accumulated 
by  an  individual.  Based  on  current 
scientific  models,  it  is  assumed  that  any 
exposure  to  radiation  may  be  harmful 
(or  may  increase  the  risk  of  cancer); 
however,  at  very  low  exposures  {e.g., 
drinking  water  exposiu-es  below  the 
MCL),  the  estimated  increases  in  risk  are 
very  small  and  uncertain.  For  this 
reason,  cancer  rates  in  populations 
receiving  very  low  doses  of  radiation 
may  not  show  increases  over  the  rates 
for  unexposed  populations. 

For  information  on  effects  at  high 
levels  of  exposure,  scientists  largely 
depend  on  epidemiological  data  on 
survivors  of  the  Japanese  atomic  bomb 
explosions  and  on  people  receiving 
large  doses  of  radiation  for  medical 
purposes.  These  data  demonstrate  a 
higher  incidence  of  cancer  among 
exposed  individuals  and  a  greater 
probability  of  cancer  as  the  exposure 
increases.  In  the  absence  of  more  dfrect 
information,  that  data  is  also  used  to 
estimate  what  the  effects  could  be  at 
lower  exposures.  Where  questions  arise, 
scientists  extrapolate  from  information 
obtained  from  cellular  and  molecular 
studies,  but  these  extrapolations  are 
acknowledged  to  be  only  estimates. 
Professionals  in  the  radiation  protection 
field  prudently  assume  that  the  chance 
of  a  fatal  cancer  from  radiation  exposure 
increases  in  proportion  to  the 
magnitude  of  the  exposure. 

In  the  case  of  lu^nium  in  drinking 
water,  we  must  consider  not  only 
carcinogenic  health  effects  but  also 
damage  to  the  kidneys  that  may  result 
from  ingestion.  When  uranium 
radioactively  decays  in  the  body,  it 
results  in  increased  cancer  risks. 
However,  natural  uranium  isotopes  have 
long  half-lives,  which  means  that 
uranium  tends  to  persist  in  the  body 
until  it  is  excreted  or  stored  in  tissue.  As 
discussed  in  detail  in  the  Notice  of  Data 
Availability  (USEPA  2000e),  its 
Technical  Support  Document  (USEPA 
2000h),  and  the  Toxicological  Review  of 
Uranium  (USEPA  2000b)  this  persistent 
uranium  may  result  in  kidney  toxicity. 
See  section  I.D.2  for  a  brief  summary  of 
kidney  (renal)  function  and  inanium 
toxicity. 

1 .  Major  Comments 

Most  comments  on  Health  Effects 
related  to  three  areas  of  risk  estimation: 
(1)  The  use  of  a  linear,  non-threshold 
model,  (2)  not  finding  a  threshold  for 


radium,  and  (3)  not  promoting  claimed 
beneficial  effects  of  ionizing  radiation. 

a.  Linear  Non-threshold  Model:  Some 
:ommenters  suggested  that  the  Agency 
abandon  the  linear  nonthreshold  (LNT) 
model  it  employs  to  estimate  radiation 
induced  carcinogenesis.  They  suggest  a 
new  paradigm  should  be  used. 

The  Agency  disagrees  and  believes  its 
position  is  based  on  weight  of  evidence 
and  support  from  national  and 
international  groups  of  experts 
interested  in  radiation  protection.  EPA 
classifies  all  radionuclides  as  Group  A 
(known  human)  carcinogens.  This 
classification  is  based  on  the 
considerable  weight  of  epidemiological 
evidence  that  exposure  to  high  doses  of 
ionizing  radiation  causes  cancer  in 
humans  and  on  the  fact  that  all 
radionuclides  emit  ionizing  radiation. 
Radiation  has  been  shown  to  induce 
unique  DNA  damage,  mutations,  and 
transformation  of  cells  in  culture.  The 
monoclonal  nature  of  cancers  is 
evidence  that  a  single  "wild"  cell  can 
give  rise  to  a  cancer.  For  alpha  particles, 
it  has  been  showrn  experimentally  that  a 
single  alpha  passing  through  a  cell  is 
sufficient  to  induce  a  mutational  event; 
there  are  strong  theoretical  reasons  to 
expect  that  the  same  is  true  for  low 
energy  transfer  (LET)  radiation  such  as 
gamma  rays.  Since  a  single  particle 
traversal  of  a  cell  is  the  minimum  event 
for  radiation  exposure,  a  prudent 
assumption  is  that  there  is  no  threshold 
for  radiation  induced  mutations. 

To  estimate  radiogenic  cancer  risks 
and  to  regulate  low-dose  radiation 
exposiu^s  from  continuous  intakes  of 
radionuclides  in  environmental  media, 
EPA  uses  a  Unear,  non-threshold  (LNT) 
dose- response  model.  The  LNT  model 
permits  direct  extrapolation  of  low-dose 
cancer  risks  from  high-dose  exposures — 
allowing  for  adjustments,  as  needed,  for 
differences  in  radiation  quality,  dose 
rate,  and  exposed  populations, 
including  such  factors  as  age  at 
exposiu-e,  time  since  exposure,  basehne 
cancer  rates,  and  gender  and  assumes 
that  there  is  no  threshold  for  effects;  i.e., 
it  is  assumed  that  exposiu-e  to  any 
amount  of  radioactivity  has  a  finite 
potential  to  induce  cancers  in  humans. 
As  noted  above,  support  for  the  LNT 
model  comes  in  part  from  the  linear 
dose-response  relationships  observed 
for  most  types  of  cancers  in  the 
intermediate-  to  high-dose  range  for 
atomic  bomb  survivors,  and  from  results 
of  molecular  and  cellular  studies. 
Several  such  studies  have  shown  that  a 
single  radiation  track  traversing  a  cell 
nucleus  can  cause  unrepaired  or 
misrepaired  DNA  lesions  and 
chromosomal  aberrations.  Other  studies 
lave  shown  that  DNA  lesions  and 


chromosomal  aberrations  can  lead  to 
cancer.  From  these  studies,  it  is 
assumed  that  the  probability  of  DNA 
damage  and  carcinogenesis  is  linearly 
proportional  to  the  dose. 

EPA's  application  of  the  LNT  model 
to  estimate  and  regulate  cancer  risks 
from  environmental  exposures  to 
radionuclides  is  entirely  consistent  with 
all  past  and  current  observations  and 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP),  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP),  the  National  Academy  of 
Sciences  Conunittee  on  the  Biological 
Effects  of  Ionizing  Radiation  (BEIR),  and 
the  United  Nations  Scientific  Committee 
on  the  Effect  of  Atomic  Radiation 
(UNSCEAR),  and  the  National  Radiation 
Protection  Board  (NRBP).  Citing  the 
recommendations  of  these  national  and 
international  advisory  bodies,  the  U.S. 
Department  of  Energy,  the  U.S.  Nuclear 
Regulatory  Commission,  and  other 
Federal  and  State  agencies  with 
regulatory  authority  over  radioactive 
matericds  also  apply  the  LNT  model  as 
the  basis  for  setting  regulations  and 
guidelines  for  radiation  protection. 
However,  to  address  these  limitations 
and  the  uncertainties  associated  with 
this  model  and  improve  its  radiation 
risk  assessments,  EPA  is  actively 
supporting  national  and  international 
studies  of  radiation  dosimetry  and  dose 
reconstruction,  radionuclide 
biokinetics,  quantitative  techniques  for 
uncertainty  analyses,  and  long-term 
follow-up  epidemiological  studies  of 
populations  exposed  chronically  to  low- 
dose  radiation.  The  Agency  also 
continues  to  review  its  policies  and 
positions  as  new  reports  and  data  are 
published  so  that  the  best  science  is 
applied. 

b.  Radium  Carcinogenicity  Threshold: 
Some  commenters  have  suggested  that 
there  is  a  threshold  for  radiiun 
carcinogenicity.  They  generally  base 
this  conclusion  on  the  "Radiuuna  Dial 
Painter"  studies. 

The  Agency  disagrees.  While  the 
"Radium  Dial  Painter"  studies  are 
interesting,  they  are  of  Umited  value  for 
the  estimation  of  risk.  First,  no  one 
knows  the  quantity  of  radium  ingested 
in  those  studies,  so  dose  estimates  are 
speculative.  The  intake  estimates  are 
based  on  the  body  burden  the  first  time 
the  subjects  were  measured  and  back- 
calculated  with  biokinetics  modeling. 
Moreover,  the  quantities  of  radium 
ingested  by  the  subjects  was  great 
enough  to  cause  extensive  skeletal 
pathology  and  interfere  with  normal 
bone  metabolism.  In  addition  to 
problems  of  radium  dosimetry,  the  high 
mortality  in  some  groups,  and  the  small 


numbers  of  subjects  in  all  exposure 
groups,  woidd  impair  use  of  the  data  to 
develop  dose  response  relationships. 

Only  a  small  fraction  of  persons 
known  to  have  been  exposed  to  radium 
have  been  located  and  their  radium 
content  at  that  time  measured.  Of  6,675 
subjects  identified  above  as  being  in  the 
data  base  and  as  having  been  exposed  to 
radium,  2,383  have  been  measured  to 
determine  their  radiimi-226  burden.  (21 
of  the  85  osteosarcomas  occurred  in 
subjects  who  had  never  been  measured 
for  radiiun  burden.)  Since  the  radium 
intake  in  dial  painters  is  unknown,  body 
burden  is  known  otdy  from  the  date  of 
first  radioassay  (usually  many  years 
after  the  radium  intake),  and 
metabolism  is  estimated  from  other 
sources,  estimates  of  the  radiation  dose 
must  be  based  on  a  series  of  poorly 
verified  assumptions.  In  spite  of  these 
inherent  problems  in  the  data  set,  efforts 
have  been  made  to  use  the  radiiun  dial 
workers,  or  some  subset  of  them,  to 
establish  a  "practical  threshold"  for 
radium  or  other  internal  emitter 
exposure. 

■The  "practical  threshold"  concept  is 
derived  from  studies  of  chemical 
carcinogenesis  which  include  dose 
levels  causing  extensive  fife  shortening. 
Plots  of  the  mean  age  at  tumor  onset  vs 
dose  indicates  an  increase  in  tumor 
latency  with  decreasing  dose. 
Extrapolation  of  these  curves  to 
environmental  dose  levels  has  led  some 
investigators  to  conclude  at  these  dose 
levels  tumor  latency  would  exceed  the 
human  life  span.  This  "practical 
threshold"  is  as  an  argument  for  a 
threshold  and  against  LNT  models.  The 
"practical  threshold"  model  has  been 
examined  and  rejected  by  experts  at  the 
International  Agency  for  Research  on 
Cancer  (L\RC}.  The  L\RC  warned  in 
their  discussion  regarding  mean  tumor 
latency  or  mean  age  at  tumor  onset  that 
"care  must  be  taken  not  to  extrapolate 
the  observed  tendency  for  the  mean  age 
at  onset  to  increase  with  decreasing 
dose  below  the  dose  range  in  which 
most  animals  get  cancer.  Failure  to 
observe  this  restriction  has  led  to  the 
unjustified  speculation  that 
progressively  lower  and  lower  human 
doses  of  envfronmental  contaminants 
will  produce  cancers  only  at  age  200  or 
300  years;  for  refutation,  see  Peto 
(1978)." 

Even  if  there  were  no  problems  with 
intake,  dose,  metabolism,  extensive 
pathology,  etc. ,  as  mentioned  above,  the 
radiiun  dial  studies  would  be 
uninformative  on  the  subject  of  the  dose 
response  relationship  at  environmental 
exposure  levels.  The  number  of  subjects 
and  their  distribution  in  dose  categories 
is  too  small.  The  number  of  subjects 
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needed  to  show  a  given  risk  increases  as 
the  square  of  the  decrease  in  dose.  For 
example,  if  10  subjects  are  required  to 
show  an  radiogenic  risk  at  dose  level  x, 
250  would  be  needed  to  show  the  same 
risk  at  dose  level  x/S,  and  1000  at  dose 
level  x/10.  There  just  are  not  enough 
subjects  at  lower  dose  levels  to  show  the 
risk,  giving  the  illusion  of  a  threshold. 

The  claims  regarding  a  possible 
"practical  threshold"  addressed  above 
are  based  solely  on  the  bone  cancer 
data.  However,  bone  cancer  constitutes 
only  a  fraction  of  the  estimated  risk 
from  ingested  radium.  Radium-226  has 
also  been  found  to  induce  epithelial 
cancers  in  sinuses  in  the  head  (due  to 
radon-222  released  into  the  sinus  air 
spaces  from  the  decay  of  radium-226  in 
bone).  The  data  in  the  dial  painter  study 
is  inadequate  to  develop  a  dose 
response  relationship  for  sinus  cancers, 
however  the  number  of  epithelial 
cancers  expected  in  the  dial  painters  is 
about  the  same  as  the  nvunber  of  bone 
cancers.  The  niunber  of  bone  cancers  in 
the  Agency's  radium-226  risk  model  is 
doubled  to  get  an  estimate  of  combined 
bone  and  sinus  cancers.  In  addition  to 
bone  cancer,  patients  treated  with 
radium-224  were  foimd  to  have 
significant  increases  in  breast  cancer, 
soft  tissue  Scucomas,  liver  cancer, 
thyroid  cancer,  cancers  of  urinary 
organs,  and  leukemia.  Given  our 
understanding  of  radium  metabolism 
and  the  effects  of  alpha  irradiation,  it  is 
expected  that  ingestion  of  any  of  the 
radium  isotopes  will  increase  the  risks 
for  various  types  of  cancer  other  than 
bone.  EPA's  risk  estimates  include  all 
these  potential  sites. 

c.  "Beneficial  Effects"  of  Radiation: 
One  commenter  suggests  there  are 
beneficial  effects  of  radiation, 
"Hormesis"  (small  doses  of  radiation  are 
good  for  you)  and  "Adaptive  Response" 


(relatively  small  doses  of  radiation 
protect  against  large  doses  of  radiation). 

The  Agency  finds  that,  based  on 
available  scientific  evidence,  these 
phenomena  are  not  relevant  to 
environmental  radiation  protection. 
Neither  has  been  shown  to  occur  at 
environmental  dose  levels.  Neither  has 
been  shown  to  influence  the  dose 
response  for  induction  of  radiation 
induced  cancer.  Hormesis  has  not  been 
demonstrated  in  normal  healthy  active 
populations  of  mammals,  much  less  in 
humans.  Adaptive  response  may  have 
some  application  in  radiotherapy  (very 
high  radiation  doses),  but  it  is  not 
relevant  to  environmental  exposure 
levels. 

Hormesis  is  a  non-specific 
phenomenon.  Biological,  chemical,  or 
physical  agents  may  stimulate  hormesis; 
thus,  cold,  physical  stress,  toxic 
chemicals,  antibiotics,  as  well  as 
ionizing  radiation,  can  be  hormetins. 
Hormesis  originally  was  used  to 
describe  a  stimulatory  effect,  which  was 
not  inherently  good  or  bad.  Recent 
usage  of  the  term  "Radiation  Hormesis" 
implies  the  discussion  relates  to 
beneficial  effects.  It  should  not, 
however,  imply  absence  of  radiation 
carcinogenesis. 

The  "adaptive  response"  is  also  a 
nonspecific  response  to  stress,  which 
has  been  observed  at  the  cellular  level. 
An  "adaptive  response"  is  observed 
experimentally  when  a  "conditioning" 
exposiue  is  given,  followed  at  some 
later  time  by  a  "challenge"  exposing, 
and  the  response  in  the  "conditioned" 
organism  or  cell  cultiu-e  is  less  than  in 
controls;  that  is,  the  conditioning 
exposure  was  "protective"  against  the 
challenge.  In  typical  studies  where  cells 
in  culture  are  given  a  conditioning  dose 
of  radiation  in  the  range  of  0.2  to  20  rad 
(2  to  200  milliGray  or  mOy),  a  dose  of 


100  to  200  rad  (1000  to  2000  mOy)  given 
later  causes  only  about  50%  as  great  an 
effect  as  that  observed  in  controls  with 
no  conditioning  exposure.  However 
several  points  are  noteworthy:  not  all 
cells  respond,  effects  may  be  different 
for  cells  at  different  stages  in  the  cell 
cycle,  not  all  conditioning  doses  give 
the  same  response  (sometimes  instead  of 
protection  there  is  synergism  between 
doses),  the  "adaptive"  effects  are 
transient,  and  the  timing  of  the 
challenge  dose  may  be  critical  to 
response.  Given  these  limitations,  EPA 
does  not  believe  it  is  appropriate  at  this 
time  to  consider  such  an  adaptive 
response  in  its  assessment  of  the  risks 
from  environmental  levels  of  radiation. 

F.  Does  This  Regulation  Apply  to  My 
Water  System? 

The  NPDWRs  for  combined  radium- 
226  and  radium-228,  gross  alpha 
particle  radioactivity,  beta  particle  and 
photon  radioactivity,  and  lu-anium 
apply  to  all  community  water  systems. 

G.  What  Are  the  Final  Drinking  Water 
Regulatory  Standards  for  Radionuclides 
(Maximum  Contaminant  Level  Goals 
and  Maximum  Contaminant  Levels)? 

The  maximum  contaminant  level 
goals  (non-enforceable  health-based 
target,  MCLGs)  and  maximum 
contaminant  levels  (enforceable 
regulatory  limits,  MCLs)  are  listed  in 
table  1—4.  For  the  reasons  already 
described,  EPA  is  retaining  the  existing 
MCLs  for  combined  radium-226  and 
radiiun-228,  gross  alpha,  and  beta 
particle  and  photon  radioactivity.  EPA 
is  finalizing  an  MCL  of  30  ng/L  for 
uranium,  based  on  kidney  toxicity  and 
cancer  risk  endpoints.  The  final  MCLGs 
are  zero  for  all  radionuclides,  based  on 
the  no-threshold  cancer  risk  model  for 
ionizing  radiation. 


Table  1-4.— MCLGs  and  MCLs  for  Radionuclides  in  Drinking  Water  (Other  Than  Radon) 


Contaminant 

MCLG  (pCI/L) 

MCL 

Combined  Radium-226  and  Radium-228  

Zero 

Zero 

Zero 

Zero 

5pCi/L. 
15pCi/L. 
4  mrem/year. 
30ng/L. 

Gross  Alpha  (Excluding  radon  and  uranium)  

Beta  Particle  and  Photon  Radioactivity  

Uranium 

H.  What  Are  the  Best  Available 
Technologies  (BATs)  for  Removing 
Radionuclides  From  Drinking  Water? 

Under  the  SDWA,  EPA  must  specify 
the  best  available  technology  (BAT)  for 


each  MCL  that  is  set.  PWSs  that  are 
unable  to  achieve  an  MCL  may  be 
granted  a  variance  if  they  use  the  BAT 
and  meet  other  requirements  (see 
section  I.M  for  a  discussion  of  variances 


and  exemptions).  Table  1-5  lists  the  best 
available  technologies  (BATs)  for 
complying  with  the  radionuclides 
MCLs. 


Table  1-5.— Best  Available  Technologies  (BATs)  for  Radionuclides  in  Drinking  Water 


Contaminant 


Combined  radium-226  and  radium-228 


BAT 


Ion  Exchange,  Lime  Softening,  Reverse  Osmosis 


Table  1-5.— Best  Available  Technologies  (BATs)  for  Radionuclides  in  Drinking  Water— Continued 


Contaminant 


Gross  alpha  (excluding  radon  and  uranium) 

Beta  particle  and  photon  radioactivity  

Uranium  


BAT 


Reverse  Osmosis. 

Ion  Exchange  and  Reverse  Osmosis. 

Ion  Exchange,  Lime  Softening;  Reverse  Osmosis,  Enhanced  Coagula- 
tion/Filtration. 


hi  addition  to  BATs,  the  SDWA,  as 
amended  in  1996,  requires  EPA  to  list 
small  system  compliance  technologies 
(the  requirements  are  described  in 
section  I.M).  EPA  published  a  list  of 
smaU  systems  compliance  technologies 
for  the  existing  radionuclide  MCLs  in 
1998  (63  FR  42032)  and  issued  a 


guidance  document  on  their  use 
(USEPA  1998f).  EPA  took  comment  on 
small  system  compliance  technologies 
for  lu-anium  in  the  NODA  (USEPA 
2000e;  65  FR  21576).  Table  1-6  is  a 
compilation  of  all  of  the  small  systems 
compliance  technologies  for 
radionuclides,  including  limitations. 


required  operator  skill,  raw  water 
quality  ranges,  and  other  considerations. 
Table  1-7  shows  the  small  systems 
compliance  technologies  listed  for: 
combined  radiiun-226  and  radium-228, 
gross  alpha  particle  radioactivity,  beta 
particle  and  photon  radioactivity,  and 
uranium. 


TABLE  1-6.— List  of  Small  Systems  Compliance  Technologies  for  Radionuclides  and  Limitations  to  Use 


Unit  technologies 


1   Ion  Exchange  (IE)  

2.  Point  of  Use  (POU^)  IE  

3.  Reverse  Osmosis  (RO) 

4.  POU2  RO 

5.  Lime  Softening  

6  Green  Sand  Filtration 

7.  Co-precipitation  with  Barium  Sulfate 

8  Electrodialysis/Electrodialysis  Rever- 
sal. 

9  Pre-formed    Hydrous    Manganese 
Oxide  Filtration 

10.  Activated  alumina 


1 1 .  Enhanced  coagulation/filtration 


Limitations 
(see  footnotes) 


(•) 
C) 

(^) 
(') 

(0 


(«) 

(').  C) 
(0 


Operator  skill  level  required  ^ 


Intermediate  

Basic 

Advanced  

Basic 

Advanced  

Basic 

Intermediate  to  Advanced 

Basic  to  Intermediate  

Intermediate  

Advanced 

Advanced  


Raw  water  quality  range  & 
considerations  ^ 


All  ground  waters. 
All  ground  waters. 
Surface  waters  usually  require  pre-fil- 

tration. 
Surface  waters  usually  require  pre-fil- 

tration. 
All  waters. 

Ground    waters    with    suitable    water 

quality. 
All  ground  waters. 

All  ground  waters. 

All  ground  waters;  competing  anion 
concentrations  may  affect  regenera- 
tion frequency. 

Can  treat  a  wide  range  of  water  quali- 
ties. 


1 1  National  Research  Council  (NRC).  Safe  Water  from  Every  Tap;  Improving  Water  Service  to  Small  Communities  National  Academy  Press. 
Washington,  DC  1997. 

2  2A  POU,  or  "point-of-use"  technology  is  a  treatment  device  installed  at  a  single  tap  used  for  the  purpose  of  reducing  contaminants  in  drinking 
water  at  that  one  tap.  POU  devices  are  typically  installed  at  the  kitchen  tap.  See  the  April  21,  2000  NODA  for  more  details. 

Limitations  Footnotes  to  Table  1-6;  Technologies  for  Radionuclides 

'The  regeneration  solution  contains  high  concentrations  of  the  contaminant  ions.  Disposal  options  should  be  carefully  conskJered  before 
choosing  this  technology. 

''When  POU  devices  are  used  for  compliance,  programs  for  long-term  operation,  maintenance,  and  monitoring  must  be  provided  by  water  util- 
ity to  ensure  proper  performance. 

-Reject  water  disposal  options  should  be  carefully  considepd  before  choosing  this  technology.  See  other  RO  limitations  described  in  the 
SWTR  Compliance  Technologies  Table. 

•^The  combination  of  variable  source  water  quality  and  the  complexity  of  the  water  chemistry  involved  may  make  this  technotogy  too  complex 
for  small  surface  water  systems. 

'  Removal  efficiencies  can  vary  depending  on  water  quality. 

fThis  technology  may  be  very  limited  in  application  to  small  systems.  Since  the  process  requires  static  mixing,  detention  tasins,  and  filtratkxi, 
it  is  most  applicable  to  systems  with  sufficiently  high  sulfate  levels  that  already  have  a  suitable  filtration  treatment  train  in  place. 

^  This  technology  is  most  applicable  to  small  systems  that  already  have  filtratwn  in  place. 

•i  Handling  of  chemicals  required  during  regeneration  and  pH  adjustment  may  be  too  difficult  for  small  systems  without  an  adequately  trained 
operator. 

'  Assumes  modification  to  a  coagulatron/filtration  process  already  in  place. 

Table  1-7. — Compliance  Technologies  by  System  Size  Category  for  Radionuclide  NPDWRs 


Contaminant 


Combined  radium-226  and  radium-228 

Gross  alpha  particle  activity  

Beta  particle  activity  and  phton  activity  . 


Compliance  technologies  ^  for  system  size  categories 
(population  served) 


25-500 


1,  2,  3,  4,  5,  6,  7,  8,  9 

3.4 

1.  2.  3,  4  


501-3,300 


1,2,3,4,5,6,7,8,9 

3,  4 

1,  2,  3.  4  


3,300-10,000 


1,2,3,4,5,6,7,8,9 

3,4 

1,2,3,4 
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Table  1-7.— Compliance  Technologies  by  System  Size  Category  for  Radionuclide  NPDWRs— Continued 

Contaminant 

Compliance  technologies  ^  for  system  size  categories 
(population  served) 

3,300-10,000 

25-500 

501-3,300 

Uranium  ." 

1,2,4,  10,  11    

1,  2,  3,  4,  5,  10  11     .      . 

1    2  3  4  5   10   11 

Note:  (1)  Numbers  correspond  to  those  technologies  found  listed  in  the  table  1-6  above. 


/.  What  Analytical  Methods  Are  for 
Compliance  Monitoring  of 
Radionuclides? 

The  approved  methods  for 
compliance  monitoring  of  radionuclides 
are  listed  in  §  141.25.  These  methods  are 
shown  in  Table  1-8.  A  large  portion  of 
the  approved  methods  for  radionuclides 
were  added  after  the  1991  proposed  rule 
(56  PR  33050).  There,  the  Agency 
proposed  to  approve  fifty-six  methods 
for  the  measurement  of  radionuclides  in 
drinking  water  (excluding  radon).  Fifty- 
four  of  the  fifty-six  were  actually 
promulgated  in  the  March  5,  1997  final 
methods  rule  (62  FR  10168).  In  addition 
to  these  fifty-four,  EPA  also 
promulgated  12  radiochemical  methods 
in  the  March  5,  1997  final  methods  rule, 
which  were  submitted  by  commenters 
after  the  1991  proposed  rule. 

In  the  March  5,  1997  final  methods 
rule  for  radionuclides  (62  FR  10168).  the 
Agency  approved  several  methods  for 
the  analysis  of  uranium.  Specific 
analysis  for  uranium  can  be  performed 
by  radiochemical  methods,  alpha 
spectrometry,  fluorometric  (mass),  or 
laser  phosphorimetry  (mass)  (see  Table 
1-8).  The  radio-chemical  method 
separates  and  concentrates  uranium 
from  potentially-interfering 
radionuclides  and  non-radioactive 
sample  constituents.  The  resulting 
concentrate,  depending  on  the  method, 
can  then  be  counted  by  gas  flow 
proportional  coimting,  alpha 
scintillation,  or  alpha  spectrometry. 
Results  from  proportional  counting  or 
alpha  scintillation  counting  accvuately 
determine  the  alpha  emission  rate  from 
total  uranium  in  the  sample;  however, 
the  uraniiun  isotope  ratio  (uranium-234/ 
uranium-238)  cannot  be  determined  and 
the  uraniiun  mass  cannot  be  estimated 
unless  an  empirical  conversion  factor  is 
applied  to  the  measured  count  rate.  The 
use  of  alpha  spectrometry  allows  for  the 
determination  of  individual  isotopes  of 
uranium  and  the  acciu-ate  calculation  of 
the  mass  of  uranium-238  present  in  the 
sample.  Additionally,  the  concentration 
of  uranium-234  can  be  acciu-ately 
measured,  if  necessary  to  assess  the 
radiotoxicity  of  this  isotope. 

Both  the  fluorometric  and  the  laser 
phosphorimetry  methods  measure  the 


mass  of  uranium-238  present  in  the 
sample;  a  conversion  factor  must  be 
used  to  convert  the  mass  measiuement 
to  an  approximate  radioactivity 
concentration  in  picoCiuies.  The 
computed  radioactivity  is  only 
approximate  because  the  ratio  of 
luaniiun  isotopes  must  be  assumed.  The 
use  of  mass-type  methods  is  acceptable 
provided  a  conversion  factor  of  0.67 
pCi/ng  is  used  to  convert  the 
fluorometric  or  laser  phosphorimetry 
uranium-238  mass  result  from 
micrograms  to  picoCiuies.  This 
conversion  factor  is  conservative  and  is 
based  on  a  1:1  ratio  of  uranium-234  to 
uranium-238  in  uraniiun-bearing 
minerals.  The  scientific  literatiue 
indicates  that  the  activity  ratio  varies  in 
groimd  water  from  region  to  region 
(typically  from  0.67  to  1.5  pCi/^g). 

EPA  recognizes  that  the  mass 
conversion  factor  is  conservative  in  that 
the  calculated  iuaniiun  alpha  emission 
rate  based  on  the  mass  measurement 
may  be  biased  low  (i.e., 
underestimated).  The  use  of  this 
conversion  factor  may  result  in  a  larger 
net  gross  alpha  (gross  alpha  less  the 
calculated  uraniiun  gross  alpha 
contribution),  which  may  require 
additional  testing  to  resolve. 
Conversely,  the  calculated  mass  of 
uranium  based  on  gross  alpha  could  be 
biased  high  and  result  in  an 
overestimation,  which  may  require 
additional  testing  to  resolve.  Both 
situations  are  protective  in  that  the  bias 
requires  additional  testing  to  resolve 
when  the  uranium  concentration  in  a 
sample  is  near  the  proposed  MCL 
regardless  of  which  method  is  used  to 
measure  the  uranium. 

1 .  Major  Comments 

a.  Request  for  ICP-MS  Method  for 
Uranium:  In  response  to  the  NODA, 
several  commenters  asked  EPA  to 
consider  the  approval  of  an  Inductively 
Coupled  Plasma  Mass  Spectrometry 
(ICP-MS)  method  for  uranium  analysis 
(a  mass  method).  Many  commenters 
stated  that  the  ICP-MS  method  (i.e.,  EPA 
200.8  or  SM  3125)  is  more  cost-effective, 
less  labor-intensive  and  offers  greater 
sensitivity  than  some  of  the  currently 
approved  methods  for  uranium  analysis. 


EPA  is  currently  reviewing  the  ICP-MS 
method  for  uranium  and  will  publish  a 
proposal  and  a  final  in  a  future 
rulemaking. 

b.  Detection  Limit  for  Uranium:  In 
1976,  the  NPDWRs  defined  the 
"detection  limit"  (DL)  as  the 
"concentration  which  can  be  counted 
with  a  precision  of  plus  or  minus  100 
.percent  at  the  95  percent  confidence 
level  (1.96  o,  where  a  is  the  standard 
deviation  of  the  net  counting  rate  of  the 
sample)."  The  detection  limits  for  gross 
alpha,  radium-226,  radium-228,  gross 
beta  and  other  radionuclides  are  listed 
at  §  141.25  and  reproduced  in  Table  I- 
9.  In  the  NODA,  EPA  stated  diat  it 
would  maintain  the  use  of  detection 
limits  as  the  required  measures  of 
sensitivity  for  radiochemical  analysis, 
instead  of  using  the  method  detection 
limit  (MDL),  the  practical  quantitation 
level  (PQL)  and  acceptance  limits,  as 
was  proposed  in  1991.  Although  no 
comments  were  submitted  about  EPA's 
decision  to  maintain  the  use  of  the 
detection  limits  listed  in  §  141.25, 
several  commenters  submitted 
comments  about  the  appropriate 
measure  of  sensitivity  for  uranium. 

Since  uranium  was  not  previously 
regulated,  no  detection  limit  is  listed  in 
the  CFR  and  none  was  proposed  in 
1991.  In  1991,  the  Agency  only 
proposed  a  PQL  (5  pCi/L)  and  an 
acceptance  limit  (±30%)  for  uranium. 
Because  the  NODA  was  not  the 
appropriate  mechanism  to  propose  a 
detection  limit  for  uranium,  the  Agency 
stated  that  it  "may  have  to  adopt  the 
PQL  for  uranium  until  a  detection  limit 
is  proposed."  Several  commenters 
disagreed  with  the  use  of  a  PQL  and 
acceptance  limits  for  uranium.  They  felt 
that  EPA  should  be  consistent  with 
other  regulated  radionuclides  and  set  a 
detection  limit  for  uranium  as  the 
required  measure  of  sensitivity.  The 
Agency  agrees  with  the  commenters  and 
will  propose  a  detection  limit  for 
uranium  in  a  future  rulemaking  before 
the  compliance  date  of  this  rule  to  be 
consistent  with  the  sensitivity  measures 
used  for  other  radionuclides. 


Table  1-8.— Analytical  Methods  Approved  by  EPA  for  Radionuclide  Monitoring  (§141.25) 


Contaminant 


^4aturalty  occurring: 
Gross  alpha ' '  and 

Gross  alpha"  

Radium  226 ., 

Radium  228 

Uranium" , 


Man-ntade: 

Radioactive  cesium 


Radioactive  iodine 


Radioactive  Strontium  89. 

90. 

Tritium  

Gamma  emMere  


Methodology 


Evaporation  

Co-precipitation  

Radon  emanation 

Radloctiemical _ 

Radiochemical 

Radiochemical 

Fluorometric  „ 

Alpha  spectromeliy _„ 

Laser  phosphohmeliy  ..„. 

Radiochemical _ 

Gamma  ray  spactrometiy 
Radiochemical 

Gamma  ray  spectrometry 
Radloctiemical  ...„ 

Liquid  scintillation  

Gamma  ray  spectrometry 


Reference  (mettxx]  or  page  number) 


EPA' 


900.0 

903.1 
903.0 
904.0 

906.0 
908.1 


901.0 
901.1 
902.0 


901.1 
90S.0 

906.0 
901.1 
902.0 
901.0 


EPA» 


P1 

p16 
p13 
p24 


P4 

P6 
P9 


p29 
P34 


ERAS 


00-01 
00-02 
Ra.04 
Ra03 
Ra.05 


00-07 


Sr-4 
H-2 


EPA« 


P1 

p19 

p19 

p33 

p92 


p92 
p.  65 

p.  87 
p92 


SM> 


302.  7110  B 

7110  C 

7500-RaC 

304.  305.  7S00-Ra  B 

304.  7S0O-Ra  0 

75004JB 

7500-U  C  (17ft  Ed.) 

7500-U  C  (18ft  or 
19lhEd.) 


7500<:sB 
7120 
7500-1  B 
7500-1  C 
7500-1  D 
7120  (19ft  Ed.) 
303,  7500-Sr  B 

306,750O-3HB 
7120  (19ft  Ed.) 
7500CSB 
7500-1  B 


ASTM* 


0  3454-91 
D  2460-90 


0  2907-81 

D3972-90 

D  5174-91 

D  2459-72 
0  3649-81 

D  3649-91 

D  4785-88 


D  4107-91 
D  3649-91 
0  4785-88 


US6S' 


R-1 120-76 

R-1 141-78 
R-1 140-76 
R-1 142-76 


R-1 180-78 
R-1 181-76 
R-1 182-78 


R-1 11 1-76 
R-1 110-76 


R-1 160-76 

R-1 171-76 
R-1 110-76 


Doe« 


Ra-05 


U-04 


IH)2 


4.5.2.3 


4.553 

Sr^)1 

Sr-<a 

4.5.2.3 


Oftar 


N.V.» 


N.Y.* 
NJ.'O 


'  "Prescribed  Procedures  for  Measurement  of  Radioactivity  in  Dnnking  Water '  EPA  600/4-80-032  ,  August  1980  Available  at  US  Department  of  Commerce  National  Technical  Information 
Sonrice,  5285  Port  Royal  Road.  SpnngfieW,  VA  22161  (Telepfione  800-553-6847),  PB  80-224744, 

2"lntenm  Radiochemical  Methodology  for  Dnnking  Water,"  EPA  600/4-75-008  (revised)  March  1976,  Available  at  MIS.  ibid.  PB  253258 

3 ■■Radiochemistry  Procedures  Manual' .  EPA  520/5-84-006.  December  1987  Available  at  NTIS.  ibid.  PB  84-215581. 

♦'■Radiochemical  Analytical  Procedures  for  Analysis  of  Environmental  Samples, "  US  Department  of  Energy.  March  1979.  Available  at  NTIS,  it>id  EMSL  LV  053917 

^Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  13th,  17th.  18th.  19th  Editions,  1971.  1989,  1992,  1995  Available  at  Amencan  Public  Haalft  Asaodslion  1015  rWleonft 
Street  N  W  .  Washington  D  C  20005  Methods  302.  303  304,  305  and  306  are  only  in  the  I3th  edition  Methods  7110B,  7110  C,  7500-Ra  B  7500-Ra  C  7500-Ra  D  7500-lj  B  7500-Cs  B 
7500-1  B.  750-91  C,  7500-0  7500-Sr  8,  750O-3H  B  are  in  the  17th,  18th  and  19th  editions  Method  7500-U  C  Fluorometnc  Uranium  is  only  in  the  17th  Edition  and  7500-U  C  Akjha  soecfrom^ 
etiy  IS  only  in  ttie  18th  and  19th  editions.  Method  7120  is  only  m  ttie  19th  edition  Methods  302.  303.  304,  305  and  306  are  only  in  the  13th  edition. 

'Annual  Book  of  ASTM  Standards.  Vol.  11  02.  1994;  Amencan  Society  for  Testing  and  Matenals;  any  year  containing  tfie  cited  version  of  the  mettKid  may  be  used  Copies  may  be  obtained 
from  ttie  Amencan  Society  tor  Testing  and  Matenals,  100  Barr  Harbor  Drive,  West  Conshohocken.  PA  19428 

'  "MettKids  for  Determination  of  Radioactive  Substances  in  Water  and  Fluvial  Sediments.'  Chapter  A5  in  Book  5  of  Techniques  of  Water-Resources  Investigations  of  the  United  States  Geo- 
logical Sun/ey.  1977  Available  at  US  Geological  Sun/ey  Infomvation  Sennces,  Bo«  25286,  FederalCenter,  Denver,  CO  80225-0425 

*'EML  Procedures  Manual' ,  27ft  Edition,  Volume  1,  1990  Available  at  the  Environmental  Measurements  Laboratory,  U.S.  Department  of  Energy  (DOE).  376  Hudson  Street.  IMew  Yort<  NY 
10014-3621 

9  "Detennination  of  Ra-226  and  Ra-228  (Ra-02), "  January  1980:  Revised  June  1982  Available  at  Radiological  Sciences  Institute  Center  for  Laboratones  and  ResetfCh  l'4ew  York  SUte  De- 
partment of  Health,  Empire  State  Plaza,  Albany,  NY  12201. 

'"Determination  of  Radium  228  in  Dnnking  Water  August  1980  Available  at  State  of  New  Jersey.  Department  of  Environmental  f»rolection.  Division  of  Environmental  Quality  Bureau  of  Ra- 
diation and  Inorganic  Analytical  Services,  9  Ewing  Street,  Trenton,  NJ  08625 

"Natural  uranium  and  thonum-230  are  approved  as  gross  alpha-partk^e  activity  calibration  standards  for  the  gross  alpha  co-preciprtabon  and  evaporabon  mettwds;  amencium-241  is  ep- 
proved  for  use  with  tfie  gross  alpfia  co-precipitatkwi  methods. 

"If  uranium  (U)  is  determined  by  mass-type  meftods  (i.e.,  fluorometnc  or  laser  phosphonmetry),  a  0  67  pCi/(ig  uranium  conversion  factor  must  be  used  This  conversion  factor  is  conservative 
and  Is  based  on  the  1 :1  actvity  ratio  of  U-234  to  U-238  that  is  charactenstic  of  naturally-occumng  uranium  in  rook. 


Table  1-9.— Required  Regulatory 
Detection  Limits  for  the  Var- 
ious Radiochemical  Contami- 
nants (§141.25) 


Contaminant 

Detection 

Limit 

(pCi/L) 

Gross  Alptia  

Gross  Beta 

Radium-226  

3 
4 
1 

Radium-228  

1 

Cesium-134 

10 

Strontium-89  

Sfrontium-90 

lodine-131  

10 
2 

1 

Tritium  

1,000 

Other  Radionuclides  and  Pho- 
ton/Gamma Emitters. 

1 

Viotti  of  the 
oile. 

/.  where  and  How  Often  Must  a  Water 
System  Test  for  Radionuclides? 

1 .  Monitoring  Frequency  for  Gross 
Alpha,  Radium  226,  Radium  228,  and 
Uranium 

The  monitoring  scheme  being 
finalized  today  provides  for  more 
frequent,  but  less  sample-intensive  (on  a 
per  compliance  site  basis),  monitoring 
for  systems  with  a  demonstrated 


inherent  vulnerability  and  reduced 
monitoring  for  systems  v^ith  low 
contaminant  levels,  which  will  apply  to 
most  systems.  Instead  of  the  current 
monitoring  framework  for  radionuclides 
of  four  samples  every  four  years  for 
results  above  50%  of  the  MCL  and  one 
sample  every  4  years  for  those  at  or 
below  50%  (at  State  discretion),  the 
revised  rule  calls  for  one  sample  every 
three  years  for  compliant  systems  with 
average  contaminant  levels  above  50% 
of  the  MCL  but  at  or  below  the  MCL, 
one  sample  every  6  years  for  systems 
with  levels  above  the  detection  limit 
and  at  or  below  50%  of  the  MCL,  and 
every  9  years  for  systems  with  levels 
below  the  detection  limit. 

2.  Monitoring  Frequency  for  Beta 
Particle  and  Photon  Radioactivity 

Beta  particle  and  photon  radioactivity 
monitoring  will  be  performed  only  by 
community  water  systems  designated  by 
the  State  as  "vulnerable"  or 
"contaminated".  A  community  water 
systems  (both  surface  and  ground  water) 
designated  by  the  State  as  vulnerable 
must  collect  quarterly  samples  for  beta 
emitters  and  annual  samples  for  tritium 
and  strontium-90  at  each  entry  point  to 


the  distribution  system,  beginning 
within  one  quarter  after  being  notified 
by  the  State.  Systems  already  designated 
by  the  State  must  continue  to  sample 
until  the  State  reviews  and  either 
reaffirms  or  removes  the  designation.  If 
the  gross  beta  particle  activity  minus  the 
naturally  occurring  potassium-40  beta 
particle  activity  at  a  sampling  point  has 
a  running  annual  average  less  than  or 
equal  to  50  pCi/L  (screening  level),  the 
system  may  reduce  the  frequency  of 
monitoring  at  that  sampling  point  to 
once  every  3  years. 

Community  water  systems  (both 
surface  and  ground  water)  designated  by 
the  State  as  utilizing  waters 
contaminated  by  efQuents  from  nuclear 
facilities  must  collect  quarterly  samples 
for  beta  emitters  and  iodine-131  and 
aimual  samples  for  tritium  and 
strontium-90  at  each  entry  point  to  the 
distribudon  system,  beginning  within 
one  quarter  after  being  notified  by  the 
State.  Systems  already  designated  by  the 
State  as  systems  using  waters 
contaminated  by  effluents  from  nuclear 
facilities  must  continue  to  sample  until 
the  State  reviews  and  either  reaffirms  or 
removes  the  designation.  If  the  gross 
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beta  particle  activity  beta  minus  the 
naturally  occurring  potassium-40  beta 
particle  activity  at  a  sampling  point  has 
a  running  annual  average  less  than  or 
equal  to  15  pCi/L  (screening  level),  the 
system  may  reduce  the  frequency  of 
monitoring  at  that  sampling  point  to 
every  3  years. 

For  CWS  in  the  vicinity  of  a  nuclear 
facility,  the  State  may  allow  the  CWS  to 
utilize  enviroimaental  surveillance  data 
collected  by  the  nuclear  facility  in  lieu 
of  monitoring  at  the  system's  entry 
point(s),  where  the  State  determines  if 
such  data  is  applicable  to  a  particular 
water  system.  Community  water 
systems  designated  by  the  State  to 
monitor  for  beta  particle  and  photon 
radioactivity  can  not  apply  to  the  State 
for  a  waiver  from  the  monitoring 
frequencies. 

Several  USGS  studies,  including  the 
study  entitled  Gross-beta  Activity  in 
Groimd  Water:  Natural  Sources  and 
Artifacts  of  Sampling  and  Laboratory 
Analysis,  have  found  that  Potassium-40 
and  Radium-228  appear  to  be  the 
primary  sources  of  beta  activity  in 
ground  water.  EPA  recognizes  that 
naturally  occurring  potassiiun  could 
trigger  many  systems  into  conducting 
expensive  beta  speciation  analysis  due 
to  exceedance  of  the  screening  level. 
Therefore,  as  noted  above,  naturally 
occiuring  Potassium-40  analyzed  from 
the  same  or  equivalent  sample  used  for 
the  gross  beta  analysis  may  be 
subtracted  from  the  total  gross  beta 
activity  to  determine  if  the  screening 
level  is  exceeded.  The  potassium-40 
beta  particle  activity  must  be  calculated 
by  multiplying  elemental  potassium 
concentrations  (in  mg/L)  by  a  factor  of 
0.82.  If  the  gross  beta  particle  activity 
minus  the  naturally  occurring 
potassium-40  beta  particle  activity 
exceeds  the  screening  level,  an  analysis 
of  the  sample  must  be  performed  to 
identify  the  major  radioactive 
constituents  present  in  the  sample  and 
the  appropriate  doses  must  be 
calciilated  and  summed  to  determine 
compliance  with  §  141.66(d).  Doses 
must  also  be  calculated  and  combined 
for  measured  levels  of  tritium  and 
strontium  to  determine  compliance. 

The  regulatory  language  in 
§  141.26(b)(6)  of  today's  rule  requires 
systems  to  monitor  monthly  at  sampling 
points  which  exceed  the  maximum 
contaminant  levels  in  §  141.66(d) 
beginning  in  the  next  month  after  the 
exceedance  occurred.  There  are  many 
circumstances  that  may  arise  from  this 
requirement  such  as  collecting  and 
obtaining  the  results  in  two  separate 
months,  however,  the  EPA  intended  this 
to  require  all  systems  to  collect  the 
initial  monthly  sample  no  later  than  30 


days  following  the  collection  date  of  the 
initial  MCL  exceedance. 

The  EPA  believes  that  States  have 
evaluated  the  vulnerability  of  systems  to 
potential  beta  emitting  sources  under 
the  existing  rule.  Therefore,  States 
should  use  the  existing  vulnerability 
assessments  to  notify  systems  of  their 
status  and  monitoring  requirements  if 
they  have  not  provided  that  notification 
previously.  The  EPA  is  also  encouraging 
States  to  reevaluate  a  systems 
vulnerability  to  beta  photon  emitting 
sources  when  conducting  a  systems 
soiu-ce  water  assessment  and  provide 
immediate  notification  to  those  systems 
that  have  been  deemed  vulnerable. 

3.  Sampling  Points  and  Data 
Grandfathering 

Because  the  current  radionuclide 
NPDWRs  have  been  in  effect  for  almost 
25  years.  States  have  much  historical 
distribution  system  data  for  the 
regulated  radionuclides  at  most 
community  water  systems  and  have  data 
regarding  occiurence  patterns  at  various 
scales.  The  monitoring  scheme  is  an 
attempt  to  balance  two  opposing  goals: 
first,  to  ensure  that  every  entry  point  is 
in  compliance,  and  second,  to  allow 
States  and  drinking  water  systems  to 
make  maximal  use  of  the  existing 
distribution  system  historical  data. 

To  meet  the  first  goal,  today's  final 
rule  requfres  that  all  new  monitoring  be 
at  the  entry  point  to  the  distribution 
system.  This  will  ensure  that  all  entry 
points  are  in  compUance  with  the  MCLs 
from  now  on.  But,  rather  than  narrowly 
prescribing  specific  criteria  for 
grandfathering  existing  distribution 
system  data,  today's  rule  provides 
flexibihty  to  States  to  devise  a 
grandfathering  plan  applicable  to  their 
own  circumstcuices.  In  particular,  States 
may  devise  a  plan  for  determining 
which  systems  will  need  to  analyze  new 
samples  from  each  entry  point  to 
establish  initial  monitoring  baselines  for 
the  currently  regulated  radionuclides 
and  which  can  rely  on  the  existing 
distribution  system  data  for  the  same 
purpose  (including  existing  uranium 
data).  EPA  had  considered  more 
prescriptive  options,  such  as  allowing 
grandfathering  for  systems  with  fewer 
than  three  entry  points,  systems  serving 
fewer  than  3,300  persons,  systems 
drawing  from  aquifers  of  certain 
characteristics,  etc.  However,  the  many 
competing  variables  present  at  the  local 
level  make  generalizations  impractical 
at  the  national  level.  Since  the 
grandfathering  plans  will  be  a  pari  of 
the  primacy  packages  approved  by  the 
EPA  Regions,  EPA  will  have  oversight 
over  these  plans.  EPA  expects  that  the 
plans  would  allow  grandfathering  only 


for  situations  in  which  it  is  to  be 
expected  that  every  entry  point  is  in 
compliance  with  the  MCLs.  For 
example,  if  a  system  with  five  entry 
points  (all  of  significant  flows)  has  gross 
alpha  monitoring  data  from  a 
representative  point  in  the  distribution 
system  and  the  result  is  75%  of  the  MCL 
(11  pCi/L),  EPA  expects  that  this  data 
would  not  be  grandfathered,  since  it  can 
not  be  ruled  out  that  at  least  one  of  the 
entry  points  has  a  contaminant  level 
greater  than  the  MCL.  On  the  other 
hand,  if  the  distribution  system  sample 
baseline  result  is  below  the  detection 
limit  and  the  State  determines  that, 
based  on  aquifer  and  other 
characteristics,  the  entry  points  are 
expected  to  have  fairly  uniform 
contaminant  levels,  then  a  State  could 
reasonably  determine  that  this  water 
system  should  be  able  to  grandfather  its 
distribution  system  data.  EPA  will 
provide  an  Implementation  Guidance  to 
further  explain  this  issue  after  today's 
rule  is  final. 

4.  Does  the  Rule  Allow  Compositing  of 
Samples? 

Compositing  allows  a  system  to  have 
combined  samples  analyzed  to  reduce 
the  costs  of  monitoring.  Compositing  of 
samples  is  done  in  the  laboratory.  The 
1976  rule  allowed  compositing  for  gross 
alpha  and  allowed  (but  did  not 
recommend)  some  compositing  for  beta/ 
photon  emitters.  Compositing  is 
essentially  an  issue  for  the  initial  round 
of  monitoring  for  systems  without  data 
to  grandfather.  Once  decreased 
monitoring  is  in  effect,  only  a  single 
sample  will  be  required  and 
compositing  will  not  be  an  issue.  In 
general,  there  are  three  kinds  of 
compositing:  combining  samples  taken 
from  the  same  sampling  point  from 
different  quarters  (temporal 
compositing),  samples  taken  in  the  same 
quarter  from  different  sampling  points 
within  a  system  (spatial  compositing), 
and  samples  taken  from  different  water 
systems  each  having  one  well  (inter- 
system  compositing).  Inter-system  and 
spatial  compositing  are  not  allowed  in 
today's  rule,  since  this  kind  of 
compositing  defeats  the  purpose  of 
monitoring  at  each  entry  point  to  the 
distribution  system. 

Because  compositing  lessens  the 
burden  on  systems  and  allows  for 
adequate  monitoring  reliability  in  some 
situations,  temporal  compositing  is 
allowed  under  circiunstances  in  which 
the  detection  limit  is  low  compared  to 
the  MCL.  In  particular,  temporal 
compositing  is  allowed  for  uranium, 
gross  alpha  radium-226  (provided  a  DL 
of  1  pCi/L  is  met)  and  radiimi-228 
(provided  a  DL  of  1  pCi/L  is  met).  While 


compositing  is  allowed  imder  these 
circumstances,  compositing  of  several 
samples  taken  at  different  times 
provides  less  information  than 
individual  analysis  of  the  samples.  For 
example,  if  contaminant  levels  vary 
appreciably  with  pumping  rates  and 
pumping  rates  are  seasonal,  compositing 
will  hide  this  potentially  significant 
variance.  Additionally,  if  a  State  allows 
a  system  with  low  contaminant  levels  to 
base  compliance  on  two  results  from 
different  quarters,  compositing  may  not 
be  desirable.  If  a  State  wishes  to  be  more 
stringent  and  use  the  highest  result  of 
four  initial  samples  to  set  future 
monitoring  frequency,  compositing  is 
not  appropriate.  However,  imder  some 
conditions.  States  may  wish  to  allow 
water  systems  to  have  their  samples 
composited  before  analysis. 

Commenters  generally  agreed  that 
spatial  monitoring  was  impractical, 
since  it  would  provide  limited 
information  on  contaminant  levels  at 
individual  entry  points.  Some 
commenters  suggested  that  the  six 
month  holding  time  for  gross  alpha 
would  necessitate  compositing  twice, 
two  samples  in  the  first  six  months  and 
two  in  the  second  six  months.  Although 
this  type  of  compositing  would  be 
allowed,  EPA  disagrees  that  this  is 
necessary,  since,  for  statistical  reasons, 
analysis  of  four  composited  samples 
taken  in  four  different  quarters  will 
achieve  results  of  comparable  quality 
(assuming  that  the  analysis  is  done 
within  the  same  year  that  the  first 
sample  is  taken)  to  individual  analyses 
of  four  samples  using  six  month  holding 
times.  For  this  reason,  annual 
compositing  at  a  single  entry  point  is 
allowed  for  gross  alpha.  While  several 
commenters  were  desirous  of  maximim[i 
compositing  flexibility,  the  technical 
limitations  described  rule  out  some 
types  of  compositing,  specificedly 
spatial  and  inter-system  compositing. 

5.  Interpretation  of  Analytical  Results 

The  Agency  recognizes  that  States 
have  interpreted  radionuclide  analytical 
results  in  a  variety  of  ways,  including 
adding  or  subtracting  standard 
deviations  from  the  analytical  results. 
The  Agency  believes  that  compliance 
and  reduced  monitoring  frequencies 
should  be  calculated  based  on  the 
"analytical  result(s)"  as  stated  in 
§  141.26(c)(3).  It  is  EPA's  interpretation 
that  the  analytical  result  is  the  number 
that  the  laboratory  reports,  not 
including  (i.e.  not  adding  or  subtracting) 
the  standard  deviation.  For  example,  if 
a  laboratory  reports  that  the  gross  alpha 
measurement  for  a  sampling  point  is  7 
±  2  pCi/L,  then  compliance  and  reduced 


monitoring  would  be  calculated  using  a 
value  of  7  pCi/L. 

K.  Can  My  Water  System  Use  Point-of- 
Use  (POU).  Point-of -Entry  (POE) '",  or 
Bottled  Water  To  Comply  With  This 
Regulation? 

EPA  has  fisted:  (1)  POU  ion  exchange 
and  POU  reverse  osmosis  as  small 
system  compliance  technologies  for 
combined  radium-226  and  radiiun-228, 
and  beta  particle  and  photon 
radioactivity;  and  (2)  POU  reverse 
osmosis  as  a  small  systems  compliance 
technology  for  gross  alpha  particle 
activity  (63  FR  42032;  on  August  6, 
1998,  also  see  Table  1-6  and  1-7)).  While 
these  POU  technologies  are  not 
considered  BAT  for  large  systems,  they 
may  be  used  as  BAT  under  sections 
1412  and  1415  of  the  Act  for  systems 
serving  10,000  persons  or  fewer. 
Guidance  documents  were  published  to 
support  the  small  systems  comphance 
technology  fists  ("Small  System 
Compliance  Technology  List  for  the 
Non-Microbial  Contaminants  Regulated 
Before  1996,"  USEPA  1998f).  The  small 
system  compliance  technology  list 
described  in  section  I.H.,  table  1-6,  of 
today's  final  rule  is  identical  to  the  1998 
list,  with  the  exception  of  the  addition 
of  small  systems  compliance 
technologies  for  uranium.  See  section 
I.H.  for  details  about  the  fists.  POE 
technologies  are  not  being  listed  as 
small  systems  compliance  technologies 
since  they  are  considered  emerging 
technologies  and  due  to  concerns 
regarding  waste  disposal  and  costs.  POE 
technologies  (and  other  technologies) 
may  be  added  in  the  future  through 
small  system  compliance  technology 
updates. 

The  authority  for  listing  POU 
technologies  as  small  system 
compliance  technologies  comes  from 
section  1412(b)(4)(e)(ii)  of  the  SDWA, 
which  identifies  both  Point-of-Entry 
(POE)  and  Point-of-Use  (POU)  treataient 
units  as  options  for  compliance 
technologies.  The  SDWA  identifies 
requirements  that  must  be  met  when 
POU  or  POE  units  are  used  by  a  water 
system  to  comply  with  an  NPDWR. 
Section  1412(b)(4)(e)(ii)  stipulates  that 
"point-of-entry  and  point-of-use 
treatment  units  shall  be  owned, 


*<>  Point-of-entry  (POE)  treatment  units  treat  all  of 
the. water  entering  a  household  or  other  building, 
with  the  result  being  treated  water  from  any  tap. 
Point-of-use  (POU)  treatment  units  treat  only  the 
water  at  a  particular  tap  or  faucet,  with  the  result 
being  treated  water  at  that  one  tap.  with  the  other 
taps  serving  untreated  water.  POE  and  POU 
treatment  units  often  use  the  same  technological 
concepts  employed  in  the  analogous  central 
treatment  processes,  the  main  difference  being  the 
much  smaller  scale  of  the  device  itself  and  the 
flows  being  treated. 


controlled,  and  maintained  by  the 
public  water  system  or  by  a  person 
under  contract  with  the  public  water 
system  to  ensure  proper  operation  and 
maintenance  and  comphance  with  the 
MCL  or  treatment  technique  and 
equipped  with  mechanical  warnings  to 
ensure  that  customers  are  automatically 
notified  of  operational  problems."  Other 
conditions  in  this  section  of  the  SDWA 
include  the  following:  "If  the  American 
National  Standards  Institute  has  issued 
product  standards  appficable  to  a 
specific  type  of  POE  or  POU  treatment 
unit,  individual  units  of  that  type  shall 
not  be  accepted  for  compliance  with  a 
MCL  or  treatment  technique  unless  they 
are  independently  certified  in 
accordance  with  such  standards." 

In  order  to  list  POU  treatment  units  as 
compliance  technologies,  EPA  had  to 
withdraw  the  part  of  §  141.101  that 
p>rohibited  POU  devices  being  used  to 
comply  with  an  MCL.  To  this  end,  a 
final  rule  was  published  in  the  Federal 
Register  on  June  11, 1998  (EPA  1998g). 
For  more  details  on  POU  and  POE 
devices,  see  the  supporting  guidance 
docimient  for  the  small  system 
compliance  technology  fists  (USEPA 
1998f). 

Public  water  systems  are  not  allowed 
to  use  bottled  water  to  comply  with  an 
MCL  (63  FR  31932;  June  11,  1998). 
Bottled  water  may  only  be  used  on  a 
temporary  basis  to  avoid  unreasonable 
risks  to  health,  e.g.,  as  negotiated  with 
the  State  or  other  primacy ^ency  as 
part  of  the  compfiance  schedule  period 
for  an  exemption  or  variance. 

L  What  Do  I  Need  To  Tell  My 
Customers? 

1.  Consuimer  Confidence  Reports 

On  August  19,  1998.  EPA  issued 
Subpart  O,  the  final  rule  requiring 
community  water  systems  to  provide 
annual  reports  on  the  quafity  of  water 
delivered  to  thefr  customers  (63  FR 
44512).  The  first  Consumer  Confidence 
Reports  (CCRs)  were  to  be  made 
available  to  customers  by  October  19, 
1999,  and  now  they  are  due  each  year 
by  July  1  (§  141.152(a)).  hi  these  reports, 
systems  must  provide,  among  other 
things,  the  levels  and  sources  of  all 
detected  contaminants  and  a  description 
of  the  potential  health  effects  of  any 
contaminant  found  at  levels  that  violate 
EPA  or  State  rules  .'as  part  of  a  broader 
description  of  the  violation  and  efforts 
to  remedy  it.  For  MCL  or  treatment 
technique  violations,  specific  "health 
effects  language"  in  Appendix  A  of 
Subpart  O  must  be  included  verbatim  in 
the  report.  Today's  rule  updates  the 
Appendix  to  include  health  effects 
language  and  "likely  source" 
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information  for  uranium.  This  language 
is  consistent  both  with  previously 
pubhshed  health  effects  language  for 


other  radionuclides  and  with  the 
language  now  required  by  the  Public 
Notification  Rule.  Table  I-IO  shows  the 


health  effects  language  required  for  the 
radionuclides  for  the  purposes  of  CCR 
and  public  notification. 


Table  1-10.— Standard  Health  Effects  Language  for  CCR  and  Public  Notification 


Contaminant 
Beta/photon  emitters 

Alpha  Emitters 

Combined  Radium  (-226  &  -228) 
Uranium 


Standard  health  effects  language  for  CCR  and  public  notification 


Certain  minerals  are  radioactive  and  may  emit  forms  of  radiation  known  as  photons  and  beta  radiation. 
Some  people  who  drink  water  containing  beta  and  photon  emitters  in  excess  of  the  MCL  over  many 
years  may  have  an  increased  risk  of  getting  cancer 

Certain  minerals  are  radioactive  and  may  emit  a  form  of  radiation  known  as  alpha  radiation.  Some  people 
who  drink  water  containing  alpha  emitters  in  excess  of  the  MCL  over  many  years  may  have  an  in- 
creased risk  of  getting  cancer. 

Some  people  who  drink  water  containing  radium  226  or  228  in  excess  of  the  MCL  over  many  years  may 
have  an  Increased  risk  of  getting  cancer. 

Some  people  who  drink  water  containing  uranium  in  excess  of  the  MCL  over  many  years  may  have  an  in- 
creased risk  of  getting  cancer  and  kidney  toxicity. 


2.  Public  Notification 

Sections  1414(c)(1)  and  (c)(2)  of  the 
SDWA.  as  amended  in  1996,  require 
that  public  water  systems  notify  their 
customers  when  they  are  in  violation  of 
NPDWRs.  hi  the  case  of  the 
radionuclides  NPDWRs,  this  only 
applies  to  community  water  systems. 
On  May  4,  2000,  EPA  revised  the 
minimum  requirements  that  public 
water  systems  must  meet  for  public 
notification  of  violations  of  EPA 's 
drinking  water  standards  and  other 
situations  that  pose  a  risk  to  public 
health  from  the  drinking  water.  These 
revisions  were  promulgated  under  the 
Public  Notification  Rule  (PNR).  under 
40  CFR  Part  141.  Subpart  Q.  Water 
systems  must  begin  to  comply  writh  the 
new  regulations  on  October  31,  2000  (if 
they  are  in  jurisdictions  where  the 
program  is  directly  implemented  by 
EPA),  or  on  the  date  a  primacy  State 
adopts  the  new  requirements  (but  not 
later  than  May  6.  2002).  Until  the 
effective  date  of  the  new  requirements, 
water  systems  must  continue  to  comply 
with  the  requirements  under  §  141.32. 
Subsequent  EPA  drinking  water 
regulations  that  affect  public 
notification  requirements  will  amend 
the  PNR  as  a  part  of  each  individual 
rulemaking. 

Pubhc  notification  of  drinking  water 
violations  is  an  important  part  of  the 
"public  right  to  know"  provisions  of  the 
1996  Amendments  to  the  Safe  Drinking 
Water  Act.  The  PNR  sets  the 
requirements  that  public  water  systems 
must  follow  regarding  the  form,  manner, 
frequency,  and  content  for  public 
notifications.  These  requirements  apply 
to  owners  and  operators  of.  in  the  case 
of  the  radionuclides  NPDWRs, 
community  water  systems.  The  PNR 
requires  that  any  regulated  system 
notify  its  customers  when:  (1)  A 
violation  of  a  NPDWR  occius;  (2)  the 
system  obtains  a  variance  or  an 


exemption  from  a  NPDWR;  or  (3)  the 
system  is  facing  another  situation 
posing  a  significant  risk  to  public 
health. 

Depending  on  the  severity  of  the 
situation,  water  suppliers  have  from  24 
hours  to  one  year  to  notify  their 
customers  after  a  violation  occurs.  EPA 
specifies  three  categories,  or  tiers,  of 
public  notification.  Depending  under 
which  tier  a  violation  situation  falls, 
water  systems  have  different  amounts  of 
time  to  distribute  and  ways  to  deliver 
the  notice: 

•  Immediate  Notice  (Tier  1):  Any  time 
a  situation  occurs  where  there  is  the 
potential  for  human  health  to  be 
immediately  impacted,  water  suppliers 
have  24  hoius  to  notify  people  who  may 
drink  the  water  of  the  situation.  Water 
suppliers  must  use  media  outlets  such 
as  television,  radio,  and  newspapers, 
post  their  notice  in  public  places,  or 
personally  deliver  a  notice  to  their 
customers  in  these  situations. 

•  Notice  "as  soon  as  possible"  (Tier 
2):  Any  time  a  water  system  provides 
water  with  levels  of  a  contaminant  that 
exceed  EPA  or  State  standards  or  that 
hasn't  been  treated  properly,  but  that 
does  not  pose  an  immediate  risk  to 
human  health,  the  water  system  must 
notify  its  customers  as  soon  as  possible, 
but  within  30  days  of  the  violation. 
Notice  may  be  provided  via  the  media, 
posting,  or  through  the  mail. 

•  Annual  NoUce  (Tier  3):  When  water 
systems  violate  a  drinking  water 
standard  that  does  not  have  a  direct 
impact  on  human  health  (for  example, 
failing  to  take  a  required  sample  on 
time)  the  water  supplier  has  up  to  a  year 
to  provide  a  notice  of  this  situation  to 
its  customers.  The  extra  time  gives 
water  suppliers  the  opportunity  to 
consolidate  these  notices  and  send  them 
with  annual  water  quality  reports 
(consumer  confidence  reports  (CCR)),  if 
the  CCR  meets  the  PNR  timing,  content, 
and  distribution  requirements. 


The  PNR  lists  the  currently  regulated 
radionuclides  (combined  radium-226 
and  radium-228.  gross  alpha,  and  beta 
particle  and  photon  radioactivity)  as 
being  subject  to  "Tier  2"  public  notice 
requirements  for  MCL  violations  and 
"Tier  3"  public  notice  requirements  for 
violations  of  the  monitoring  and  testing 
procediue  requirements.  Today's  rule 
does  not  change  this  designation  for  the 
currently  regulated  radionuclides  and 
adds  uranium  to  the  list  of  contaminants 
subject  to  Tier  2  requirements  for  MCL 
violations  and  Tier  3  requirements  for 
violations  of  the  monitoring  and  testing 
procedure  requirements. 

The  elements  to  be  included  in  each 
public  notice  are  specified  imder 
§  141.205(a).  All  notices  must  include: 

•  A  description  of  the  violation  that 
occurred,  including  the  potential  health 
effects  (as  specified  in  appendix  B  to 
subpart  Q  for  MCL  violations  and  the 
standard  language  under  §  141.205(d)(2) 
for  monitoring  violations); 

•  The  population  at  risk  and  if 
alternate  water  supplies  need  to  be 
used; 

•  What  the  water  system  is  doing  to 
correct  the  problem; 

•  Actions  consumers  can  take; 

•  When  the  violation  occurred  and 
when  the  system  expects  it  to  be 
resolved; 

•  How  to  contact  the  water  system  for 
more  information;  and 

•  Standard  language  encouraging 
broader  distribution  of  the  notice. 

The  standard  health  effects  language 
used  for  public  notification  is  the  same 
as  that  for  CCR.  which  is  provided  in 
Table  I-IO. 

The  public  notice  requirements  under 
40  CFR  141.203(b)(1)  are  such  that  the 
public  water  system  must  provide  a  Tier 
2  public  notice  to  persons  served  as 
soon  as  practical,  but  no  later  than  30 
days  after  the  system  learns  of  the 
violation.  Posted  notices  are  required  to 
remain  in  place  for  as  long  as  the 


violation  or  situation  persists,  but  in  no 
case  for  less  than  seven  days,  even  if  the 
violation  or  situation  is  resolved.  The 
PNR  under  §  141.203(b)(2)  also  requires 
the  public  water  system  to  repeat  die 
notice  every  three  months  for  as  long  as 
the  violation  persists.  In  contrast,  the 
current  rule  requires  a  newspaper  notice 
within  14  days,  a  notice  mailed  to  all 
bill-payers  within  forty-five  days,  and  a 
repeat  notice  mailed  every  three  months 
thereafter  until  the  violation  is  resolved. 

The  public  notification  requirement 
gives  the  primacy  agency  discretion,  in 
appropriate  circumstances,  to  extend 
the  time  period  allowed  for  the  Tier  2 
notice  from  30  days  to  up  to  three 
months  for  the  initial  notice  and  to 
allow  repeat  notice  less  frequenUy  than 
every  three  months  (but  no  leSs  than 
once  per  year).  Permission  must  be 
granted  in  writing.  Although  the 
discretion  given  to  the  primacy  agency 
is  fairly  broad,  the  rule  specifically 
disallows  extensions  of  the  30-day 
deadline  for  the  initial  public  notice  for 
any  unresolved  violation.  The  PNR  also 
does  not  allow  primacy  agencies  to 
establish  regulations  or  policies  that 
_  automatically  give  "across-the-board" 
extensions  or  reductions  in  the  repeat 
notice  frequency  for  all  the  other 
violations. 

For  the  most  up-to-date  version  of  the 
CCR  and  PNR  tables  that  will  be 
published  in  the  July  edition  of  the 
Code  of  Federal  Regulations  (appendix 
A  to  subpart  O,  and  appendices  A  and 
B  to  subpart  Q  of  40  CFR  part  141).  visit 
EPA's  Office  of  Ground  Water  and 
Drinking  Water's  website  at  "http:// 
www.epa.gov/safewater/tables.html." 
These  on-line  tables  incorporate 
changes  on  an  on-going  basis. 

M.  Can  My  Water  System  Get  a  Variance 
or  an  Exemption  From  an  MCL  Under 
Today's  Rule? 

There  are  two  kinds  of  variances 
applicable  to  pubUc  water  systems: 
"regular  variances,"  which  are  usually 
referred  to  simply  as  "variances."  and 
"small  systems  variances."  The 
currently  regulated  radionuclides  are 
already  subject  to  the  provisions  for 
variances  and  exemptions  and  nothing 
in  today's  rule  changes  these  provisions. 
The  regular  variances  and  exemptions 
provisions  will  be  discussed  later  in  this 
section. 

As  discussed  in  the  NODA.  the 
"Small  Systems  Compliance 
Technology  List"  (SSCTL)  for  combined 
radium-226  and  -228.  gross  alpha 
particle  activity,  and  beta  particle/ 
photon  emitter  radioactivity  was 
published  in  the  Federal  Register  on 
August  6,  1998  (63  FR  42032).  as 
required  by  the  amended  SDWA.  The 


SSCTL  list  for  uranium  was  published 
for  comment  in  the  radionucUdes 
NODA. 

The  1996  SDWA  identifies  three 
categories  of  small  drinking  water 
systems,  those  serving  populations 
between  25-500.  501-3.300.  and  3.301- 
10,000.  In  addition  to  BAT 
determinations,  the  SDWA  directs  EPA 
to  make  technology  assessments  for 
each  of  the  three  small  system  size 
categories  in  all  future  regulations 
establishing  an  MCL  or  treatment 
technique.  Two  classes  of  small  systems 
technologies  are  identified  for  future 
NPDWRs:  small  system  comphance 
technologies  and  small  system  variance 
technologies. 

Small  system  comphance 
technologies  ("compliance 
technologies")  may  be  listed  for 
NPDWRs  that  promulgate  MCLs  or 
treatment  techniques.  In  the  case  of  an 
MCL,  "compliance  technology"  refers  to 
a  technology  or  other  means  that  is 
affordable  for  the  appropriate  small 
systems  (if  applicable)  and  that  achieves 
compliance.  Possible  compliance 
technologies  include  packaged  or 
modular  systems  and  point-of-entry 
(POE)  or  point-of-use  (POU)  treatment 
units,  as  described  previously. 

Small  system  variance  technologies 
("variance  technologies")  are  only 
specified  for  those  system  size/source 
water  quality  combinations  for  which 
no  technology  meets  all  of  the  criteria 
for  listing  as  a  compliance  technology 
(section  1412(b)(15){A)).  Thus,  the 
listing  of  a  compliance  technology  for  a 
size  category/soiuce  water  combination 
prohibits  the  listing  of  variance 
technologies  for  that  combination. 
While  variance  technologies  may  not 
achieve  compliance  with  the  MCL  or 
treatment  technique  requirement,  they 
must  achieve  the  maximum  reduction 
that  is  affordable  considering  the  size  of 
the  system  and  the  quality  of  the  source 
water.  Variance  technologies  must  also 
achieve  a  level  of  contaminant 
reduction  that  is  "protective  of  public 
health"  (section  1412(b)(15)(B)).  The 
process  for  determining  small  system 
compliance  technologies  and  small 
system  variance  technologies  is 
described  in  more  detail  in  the  guidance 
document.  "Small  System  Compliance 
Technology  List  for  the  Non-Microbial 
Contaminants  Regulated  Before  1996" 
(USEPA  1998f). 

In  the  case  of  the  currently  regulated 
radionuclides,  i.e.,  combined  radium- 
226  and  -228.  gross  alpha  particle 
activity,  and  total  beta  particle  and 
photon  radioactivity,  there  are  no 
variance  technologies  allowable  since 
the  SDWA  (section  1415(e)(6)(A)) 
specifically  prohibits  small  system 


variances  for  any  MCL  or  treatment 
technique  which  was  promulgated  prior 
to  January'  1.  1986.  The  Variance  and 
Exemption  Rule  describes  EPA's 
interpretation  of  this  section  in  more 
detail  (see  63  FR  19442;  April  20.  1998). 

Stakeholders  provided  input 
regarding  the  small  system  compliance 
technologies  for  combined  radium-226 
and  -228.  gross  alpha  emitters,  and  beta 
particle  and  photon  radioactivity,  and 
uranium  that  are  listed  in  section  I.H. 
The  small  system  compliance 
technologies  for  the  radionuclides 
regulated  since  1976  were  listed  and 
described  in  the  Federal  Register  on 
August  6,  1998  (63  FR  42032)  and  in  an 
accompanying  guidance  manual  (EPA 
1998b).  Small  systems  compliance 
technologies  for  uranium  were 
evaluated  subsequent  to  the  1998  list, 
and  presented  in  the  Small  Systems 
Compliance  Technology  List  for  the 
Radionuclides  Rule  (USEPA  1999a). 
Small  systems  compliance  technologies 
for  uranium  were  evaluated  in  terms  of 
each  technology's  removal  capabilities, 
contaminant  concentration  applicability 
ranges,  other  water  quality  concerns, 
treatment  costs,  and  operational/ 
maintenance  requirements.  This  list  was 
published  for  comment  in  the  April  21, 
2000,  Notice  of  Data  Availability 
(USEPA  2000e).  No  comments  were 
received. 

Small  system  compliance  technology 
Usts  are  technology  specific,  but  not 
product  (manufacturer)  specific. 
Product  specific  hsts  were  determined 
to  be  inappropriate  due  to  the  potential 
resource  intensiveness  involved. 
Information  on  specific  products  will  be 
available  through  another  mechanism. 
EPA's  Office  of  Research  and 
Development  has  a  pilot  project  under 
the  Environmental  "Technology 
Verification  (LTV)  Program  to  provide 
treatment  system  purchasers  with 
performance  data  from  independent 
third  parties. 

The  currently  regulated  radionuchdes 
are  already  subject  to  the  provisions  for 
"regular  variances"  and  exemptions. 
Uranium  will  be  subject  to  the  same 
provisions.  Variances  generally  allow  a 
system  to  provide  drirdung  water  that 
may  be  above  the  maximum 
contaminant  level  on  the  condition  that 
the  quality  of  the  drinking  water  is  still 
protective  of  public  health.  The  SDWA 
(1415(a))  requires  that  any  system 
obtaining  a  variance  must  enter  into  a 
compliance  schedule  with  the  primacy 
entity  as  a  condition  of  the  variance.  An 
exemption,  on  the  other  hand,  is 
intended  to  allow  a  system  with 
compelling  circiunstances  an  extension 
of  time  before  the  system  must  comply 
with  applicable  SDWA  requirements. 
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An  exemption  is  limited  to  three  years 
after  the  otherwise  applicable 
compliance  date,  although  extensions 
up  to  a  total  of  six  additional  years  may 
be  available  to  small  systems  xmder 
certain  conditions. 

N.  How  Were  Stakeholders  Involved  in 
the  Development  of  This  Rule? 

EPA  has  consulted  with  a  broad  range 
of  stakeholders  and  technical  experts. 
EPA  held  a  two-day  stakeholders 
meeting  on  the  radionuclides  rule  in 
Washington.  DC  on  December  11-12, 
1997.  The  meeting  was  announced  in 
the  Federal  Register  and  open  to  any 
one  interested  in  attending  in  person  or 
by  phone.  Ehiring  the  meeting,  EPA 
discussed  a  range  of  regulation 
development  issues  with  the 
stakeholders,  including  the  statutory 
requirements,  the  stipulated  agreement, 
MCLs  for  each  of  the  radionuclides,  new 
scientific  information  on  health  effects, 
occiurence,  analytical  methods, 
treatment  technologies,  and  the  ciirrent 
and  proposed  monitoring  framework. 
The  presentations  generated  useful 
discussion  and  provided  feedback  to 
EPA  regarding  technical  issues, 
stakeholder  concerns  and  possible 
regulatory  options.  Participants  in  EPA's 
stakeholder  meeting  included 
representatives  from  the  Association  of 
Metropolitan  Water  Agencies  (AMWA), 
Association  of  State  Drinking  Water 
Administrators  (ASDWA),  American 
Water  Works  Association  (AWWA), 
National  Association  of  Water 
Companies,  State  departments  of 
environmental  protection.  State  health 
department.  State  drinking  water 
programs,  Federal  agencies, 
environmental  groups,  and  local  water 
systems.  The  public  docket  for  this  final 
rulemaking  contains  the  meeting 
simunary  for  EPA's  stakeholder  meeting 
on  radionuclides  in  drinking  water. 

In  addition,  during  the  regulation 
development  process,  EPA  gave 
presentations  on  the  radionuclides 
regulation  at  meetings  of  the  AWWA, 
ASDWA  and  EPA  State/Regional 
conferences,  and  met  with  States  from 
Regions  2,  3,  7,  and  8  regarding 
radionuclides  issues  and  the  upcoming 
final  rule.  EPA  participated  in  AWWA's 
Technical  Advisory  Workgroup  (TAW), 
which  meets  annually  to  discuss 
technical  issues  including  treatment, 
occurrence,  and  health  risks.  State 
public  health  departments  and  drinking 
water  program  representatives  of  both 
large  and  small  drinking  water  districts 
participated  in  TAW  meetings.  EPA  also 
held  frequent  conference  calls  with 
interested  State  drinking  water 
programs  about  the  development  of  the 
rule.  In  addition,  EPA  made 


presentations  and  received  input  at 
Tribal  meetings  in  Nevada,  Alaska,  and 
California.  Finally,  EPA  held  a  one-day 
meeting  with  associations  that  represent 
State,  county,  and  local  government 
elected  officials  on  May  30,  2000,  and 
discussed  five  upcoming  drinking  water 
regulations,  including  radionuclides. 
See  section  V.I  "Executive  Order  13132" 
for  more  information  about  the  meeting. 

The  Agency  utilized  the  feedback 
received  from  the  stakeholders  diuing 
all  these  meetings  in  developing  today's 
final  rule. 

O.  What  Financial  Assistance  Is 
Available  for  Complying  With  This 
Rule? 

Various  Federal  programs  exist  to 
provide  financial  assistance  to  State, 
local,  and  Tribal  governments  to 
administer  and  comply  with  this  and 
other  drinking  water  rules.  The  Federal 
government  provides  funding  to  States 
and  Tribes  that  have  a  primary 
enforcement  responsibility  for  their 
drinking  water  programs  through  the 
Public  Water  Systems  Supervision 
(PWSS)  Grants  program.  Additional 
funding  is  available  from  other 
programs  administered  either  by  EPA  or 
other  Federal  agencies.  These  include 
the  Drinking  Water  State  Revolving 
Fund  (DWSRF)  and  Housing  and  Urban 
Development's  Community 
Development  Block  Grant  Program.  For 
exeunple,  the  SDWA  authorizes  the 
Administrator  of  the  EPA  to  award 
capitalization  grants  to  States,  which  in 
turn  can  provide  low  cost  loans  and 
other  types  of  assistance  to  eligible 
public  water  systems.  The  DWSRF 
assists  public  water  systems  with 
financing  the  costs  of  infi^istructiu-e 
needed  to  achieve  or  maintain 
compliance  with  SDWA  requirements. 
Each  State  has  considerable  flexibility  to 
determine  the  design  of  its  program  and 
to  direct  funding  toward  its  most 
pressing  compliance  and  public  health 
protection  needs.  States  may  also,  on  a 
matching  basis,  use  up  to  ten  percent  of 
their  DWSRF  allotments  for  each  fiscal 
year  to  assist  in  running  the  State 
drinking  water  program. 

Under  PWSS  Program  Assistance 
Grants,  the  Administrator  may  make 
grants  to  States  to  carry  out  public  water 
system  supervision  programs.  States 
may  use  these  funds  to  develop  primacy 
programs.  States  may  "contract"  with 
other  State  agencies  to  assist  in  the 
development  or  implementation  of  their 
primacy  program.  However,  States  may 
not  use  program  assistance  grant  funds 
to  contract  with  regulated  entities  (i.e., 
water  systems).  PWSS  Grants  may  be 
used  by  States  to  set-up  and  administer 
a  State  program  which  includes  such 


activities  as:  public  education,  testing, 
training,  technical  assistance, 
developing  and  administering  a 
remediation  grant  and  loan  or  incentive 
program  (excludes  the  actual  grant  or 
loan  funds),  or  other  regulatory  or  non- 
regulatory  measures. 

P.  How  Are  the  Radionuclides  MCLs 
Used  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)? 

The  framework  for  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  includes  the 
expectation  that  contaminated  ground 
waters  will  be  returned  to  beneficial 
uses  whenever  practicable  (see 
§  300.430(a)(l)(iii)(F)).  Section  121(d)  of 
CERCLA  reqiures  on-site  remedial 
actions  to  attain  MCLGs  and  water 
quality  standards  under  CWA  when 
relevant  and  appropriate.  The  NCP 
(§  3O0.430(e)(2)(i)(B)  and  (C)  clarify  that 
MCLs  or  non-zero  MCLGs  established 
under  SDWA  will  typically  be 
considered  relevant  and  appropriate 
cleanup  levels  for  ground  waters  that 
are  a  current  or  potential  source  of 
drinking  water. 

EPA's  guidance  on  complying  with 
these  requirements  are  contained  in  an 
EPA  dociunent  entitled  "Presumptive 
Response  Strategy  and  Ex-Situ 
Treatment  Technologies  for 
Contaminated  Ground  Water  at  CERCLA 
Sites,  Final  Guidance,"  (October  1996. 
OSWER  Directive  9283.1-12).  A 
discussion  of  the  flexibility  of  EPA's 
guidance  under  CERCLA  on  the 
attainment  of  drinking  waters  in  ground 
water  is  contained  in  section  2.6  "Areas 
of  Flexibility  in  Cleanup  Approach"  (pp 
15-19)  of  the  1996  OSWER  directive. 
The  discussion  in  the  1996  OSWER 
directive  regarding  monitored  natural 
attenuation  and  determining  beneficial 
uses  of  groiuidwater  has  been  updated 
by  the  following  EPA  guidance 
documents:  (1)  "Use  of  Monitored 
Natiu'al  Attenuation  at  Superfund, 
RCRA  Corrective  Action,  and 
Underground  Storage  Tank  Sites"  (April 
1999.  Final  OSWER  Directive  9200.4- 
17P),  and  (2)  "The  Role  of  CSGWPPs  in 
EPA  Remediation  Programs"  (April  4, 
1997,  OSWER  Directive  9283.1-09). 

Q.  What  Is  the  Effective  Date  and 
Compliance  Date  for  the  Rule? 

Much  of  today's  rule  will  involve 
retaining  current  elements  of  the 
radionuclides  NPDWR.  Those  portions 
of  the  final  rule  that  are  unaffected  by 
the  upcoming  regulatory  changes  are 


afready  in  effect.  MCLs  for  gross  alpha, 
beta  particle  and  photon  radioactivity, 
and  combined  radium-226  and  -228  will 
be  unchanged  and  are  already  in  effect. 
Regarding  water  systems  that  are 
ciurently  out  of  compliance  with  the 
existing  NPDWRs  for  gross  alpha, 
combined  radium-226  and  -228,  and/or 
beta  particle  and  photon  radioactivity. 
States  with  primacy  and  EPA  will 
renegotiate,  as  necessary,  enforcement 
actions  that  put  systems  on  compliance 
schedules  as  expeditiously  as  possible. 

Under  the  Safe  Drinking  Water  Act, 
the  final  rule  becomes  effective  three 
years  after  promulgation  December  8, 
2003.  Under  the  Standard  Monitoring 
Framework  (SMF),  systems  usually  have 
three  years  to  complete  the  initial 
monitoring  cycle  of  four  consecutive 
quarterly  samples.  In  order  to 
synchronize  the  monitoring  periods  for 
radionuclides  wdth  the  Standardized 
Monitoring  Framework  and  alleviate 
potential  laboratory  capacity  problems, 
the  end  of  the  initial  monitoring  period 
will  be  December  31.  2007.  EPA  expects 
that  States  will  phase-in  monitoring 
over  this  period  and  determine 
compliance  upon  completion  of  each 
water  system's  initial  monitoring 
schedule.  For  example,  the  fraction  of 
water  systems  that  begin  monitoring  in 
the  first  year  would  have  compliance 
determinations  made  at  the  end  of  the 
first  year,  based  upon  the  average  results 
of  the  four  quarterly  samples.  New 
monitoring  includes  initial  monitoring 
for  uranium,  the  new  monitoring 
requirements  for  radium-228,  and  new 
initial  monitoring  under  the 
requirements  for  entry  points.  Data 
grandfathering  discretion  for  existing 
monitoring  data  to  determine  future 
monitoring  schedules  is  discussed  in 
sections  I.D  and  I.J.  Combined  radium- 
226  and  radium-228  MCL  violations 
which  result  from  the  new  requirement 
for  separate  radium-228  monitoring  will 
be  treated  as  "new  violations"  and  will 
be  on  the  same  schedule  as  other  new 
violations  (e.g.  uranium).  Water  systems 
with  existing  monitoring  data  for 
radiiim-228  and  uranium  that 
demonstrate  that  they  are  not  in 
compliance  with  the  MCL  wiU  be  out  of 
compliance  on  the  effective  date  of  the 
rule. 

R.  Has  EPA  Considered  Laboratory 
Approval/Certification  and  Laboratory 
Capacity? 

The  ultimate  effectiveness  of  the 
approved  regulations  depends.upon  the 
ability  of  laboratories  to  reliably  analyze 
contaminants  at  relatively  low  levels. 
The  Drinking  Water  Laboratory 
Certification  Program  is  intended  to 
ensure  that  approved  drinking  water 


laboratories  analyze  regulated  drinking 
water  contaminants  within  acceptable 
limits  of  performance.  The  Certification 
Program  is  managed  through  a 
cooperative  effort  between  EPA's  Office 
of  Ground  Water  and  Drinking  Water 
and  the  Office  of  Research  and 
Development.  The  program  stipulates 
that  laboratories  analyzing  drinking 
water  compliance  samples  must  be 
certified  by  U.S.  EPA  or  the  State.  The 
program  also  requires  that  certified 
-laboratories  must  analyze  Proficiency 
Testing  (PT)  samples  [formerly  called 
Performance  Evaluation  (PE)  samples], 
use  approved  methods  and  pass 
periodic  on-site  audits. 

1.  Laboratory  Approval/Certification 

As  discussed  in  the  April  21,  2000 
NODA,  EPA  recently  privatized  the  PT 
program,  including  the  Water  Supply 
(WS)  studies.  The  decision  to  privatize 
the  PT  studies  programs  was  announced 
in  the  Federal  Register  on  Jime  12, 1997 
(62  FR  32112).  The  notice  indicated  that 
in  the  future  the  EPA  would  issue 
standards  for  the  operation  of  the 
program,  while  the  National  Institute  of 
Standards  and  Technology  (NIST) 
would  develop  standards  for  private 
sector  PT  suppliers  and  would  evaluate 
and  accredit  PT  suppliers.  The  private 
sector  would  develop  and  manufacture 
PT  samples  and  conduct  PT  studies. 

2.  Laboratory  Capacity:  Laboratory 
Certification  and  PT  Studies 

The  availability  of  laboratories  is  also 
dependent  on  lahoratory  certification 
efforts  in  the  individual  States  with 
regulatory  authority  for  their  drinking 
water  programs.  Until  Jime  of  1999,  a 
major  component  of  many  of  these 
certification  programs  was  their 
continued  participation  in  the  ciurent 
EPA  Water  Supply  (WS)  PT  program.  As 
discussed  previously,  NIST  is 
administering  the  program  to  accredit  a 
provider  for  PT  samples  for 
radionuclides.  States  also  have  the 
option  of  approving  their  own  PT 
sample  providers.  The  extent  to  which 
the  PT  program  will  affect  short-term 
and  long-term  laboratory  capacity  for 
radionuclides  will  be  assessed  after  PT 
providers  are  approved  by  NIST  or  the 
States.  However,  EPA  anticipates  that 
radionuclide  PT  samples  will  be 
available  in  time  to  allow  for  laboratory 
certification  before  compliance 
monitoring  is  required. 

3.  Simunary  of  Major  Comments 
Regarding  Laboratory  Capacity  and  EPA 
Responses 

hi  the  April  21,  2000  NODA,  the 
Agency  stated  that  it  is  difficult  to 
ascertain  how  and  if  extemalization  of 


the  PT  program  will  affect 
radiochemical  laboratory  capacity  and 
the  cost  of  radiochemical  analyses.  In 
the  absence  of  definitive  information, 
the  Agency  solicited  public  comments 
on  this  subject.  The  Agency  stated  in  the 
NODA  that  it  recognized  that  PT 
extemalization  may  be  an 
implementation  issue  for  at  least  three 
reasons: 

•  The  extemalization  of  the 
radionuclides  PT  studies  program  may 
cause  short-term  disruption  in 
laboratory  accreditation; 

•  Requiring  NTNCWSs  to  monitor 
under  the  Standard  Monitoring 
Framework  will  add  approximately 
20,000  systems  to  the  universe  of 
systems  that  are  already  required  to 
monitor; 

•  And  the  radon  rule  will  be 
implemented  at  approximately  the  same 
time  as  the  radionuclides  rule. 

To  alleviate  potential  laboratory 
capacity  problems  that  could  result,  the 
Agency  solicited  comments  on  whether 
or  not  to  extend  the  initial  monitoring 
period  to  four  years  (instead  of  three 
years).  Of  the  70  commenters  who 
provided  comments  on  the 
radionuclides  NODA,  15  commented  on 
laboratory  extemalization  and  its  related 
issues.  The  major  concerns  raised  by  the 
commenters  and  the  Agency's  responses 
to  them  are  provided  below. 

a.  Laboratory  Certification, 
Availability  of  PT  Samples  and  Costs  of 
PT  Samples:  Several  commenters  noted 
there  is  currently  no  certification 
process  through  which  laboratories  can 
receive  State  certification  for 
radionucUde  analyses  due  to  the  lack  of 
availabihty  of  PT  samples.  Some 
commenters  noted  that  only  one  PT 
provider  has  volimteered  to  provide  PT 
samples  for  radionuclides  and  based  on 
their  inquiries,  PT  sample  costs  are  too 
high.  Commenters  believe  the  high  costs 
of  PT  samples  will  affect  the  resulting 
costs  of  the  radiochemical  analyses  (by 
increasing  operational  costs).  Several 
commenters  felt  EPA  should  reconsider 
the  privatization  of  PT  program. 
Commenters  stated  that  EPA  must 
ensure  that  an  adequate  nxmiber  of 
laboratories  are  available  to  perform 
accurate  measurements  and  provide 
data  of  good  quality  for  compliance  and 
enforcement  efforts. 

After  evaluating  public  comment, 
EPA  published  its  final  decision  about 
the  extemalization  of  the  PT  Program  in 
the  June  12,  1997  final  notice  (62  FR 
32112).  Ciurently,  the  PT  program  for 
radionuclides  is  being  privatized,  i.e., 
operated  by  an  independent  third  party 
provider  accredited  by  the  National 
Institute  of  Standards  and  Technology 
(NIST).  EPA  believes  this  program  will 
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ensure  the  continued  viability  of  the 
existing  PT  programs,  with  EPA 
maintaining  oversight.  NIST  is  in  the 
process  of  approving  a  provider  for  PT 
samples  for  radionuclides.  To  alleviate 
concerns  about  the  costs  of  PT  samples. 
States  have  the  option  to  approve  PT 
sample  provider(s)  themselves.  The 
Agency  anticipates  that  radionuclide  PT 
samples  will  be  available  in  time  to 
allow  for  laboratory  certification  before 
compliance  monitoring  is  required. 

b.  Laboratory  Capacity:  Commenters 
stressed  the  impact  that  the 
extemalization  of  the  PT  program,  this 
regulation  and  the  radon  regulation 
would  have  on  laboratory  capacity  and 
workloads  of  the  laboratories.  Some 
commenters  felt  the  extemalization  and 
high  costs  of  PT  samples  would 
decrease  the  number  of  radiochemical 
laboratories  and  in  affect  decrease 
laboratory  capacity.  Also,  commenters 
felt  that  if  EPA  required  48-72  hour  turn 
aroimd  times  for  gross  alpha  (to  catch 
the  alpha  particle  contribution  from 
radium-224)  or  monitoring  of  regulated 
radionuclides  by  NTNCWSs, 
radiochemical  laboratories  would  not  be 
able  to  address  the  additional  demand 
for  analytical  services.  EPA  agrees  that 
laboratory  capacity  could  be  effected  by 
the  extemalization  of  the  PT  program.  In 
an  effort  to  alleviate  potential  laboratory 
capacity  problems,  EPA  has  agreed  to 
extend  the  initial  monitoring  period 
from  three  to  four  years.  Extending  the 
initial  monitoring  period  will  spread  the 
burden  on  the  laboratories  as  well  as  the 
costs  associated  with  the  monitoring.  In 
addition,  EPA  is  allowing  systems  to 
grandfather  existing  data  on  currentiy 
regulated  radionuclides  and  composite 
under  certain  circumstances  {for  more 
information  on  compositing  and 
grandfathering,  see  section  I.J.  In 
addition,  because  EPA  has  decided  not 
to  require  a  48  to  72  hour  turn  around 
time  for  gross  alpha  particle  activity  nor 
to  regulate  NTNCWSs,  the  potential 
biu'den  on  laboratory  capacity  should  be 
alleviated. 

n.  Statutory  Authority  and  Regulatory 
Background 

A.  What  Is  the  Legal  Authority  for 
Setting  National  Primary  Drinking 
Water  Regulations  (NPDWRs)? 

The  SDWA  requires  EPA  to 
promulgate  regulations  pertaining  to 
public  water  systems.  Specifically, 
section  1412(b)(4)  requires  that  EPA  set 
a  health-based  goal  called  a  maximum 
contaminant  level  goal  (MCLG)  as  a 
target  for  setting  an  enforceable 
standard,  the  maximum  contaminant 
level  (MCL).  The  MCLG  is  determined 
by  studies  of  the  health  effects  of 


contaminants  on  animals  under 
laboratory  conditions  or  hiunans  via 
epidemiological  studies.  The  MCLG  is 
the  level  at  which  no  known  or 
anticipated  adverse  effects  on  the  health 
of  persons  occiu  and  which  allows  an 
adequate  margin  of  safety.  The  Safe 
Drinking  Water  Act  requires  EPA  to  set 
the  MCL  as  close  to  the  MCLG  as  is 
"feasible,"  which  is  defined  as  "feasible 
with  the  use  of  the  best  technology, 
treatment  techniques  and  other  means 
which  the  Administrator  finds,  after 
examination  for  efficacy  tmder  field 
conditions  and  not  solely  imder 
laboratory  conditions,  are  available 
(taking  cost  into  consideration)  *  *   *" 
[section  1412(b)(4)(D)l.  Additionally, 
section  1412(b)(6)  provides  that  if  the 
Administrator  determines  that  at  the 
feasible  level,  the  benefits  do  not  justify 
the  costs,  EPA  can  set  a  standard  which 
maximizes  the  health  risk  reduction 
benefits  at  a  cost  that  is  justified  by  the 
benefits.  In  today's  rule,  EPA  is 
invoking  these  authorities  with  respect 
to  the  uranium  standard.  Section  1412 
(b)(9)  requires  that  any  revisions  to 
NPDWRs  maintain  or  provide  for  greater 
protection  of  the  health  of  persons. 

B.  Is  EPA  Required  To  Finalize  the  1991 
Radionuclides  Proposal? 

The  SDWA  requires  that  EPA  issue 
MCLGs  for  the  ciurently  regulated 
radionuclides  in  drinking  water  and 
establish  a  NPDWR  for  lu-anium.  When 
EPA  failed  to  finalize  the  1991  proposal, 
a  citizen  group  brought  suit  to  establish 
a  schedule  for  finaUzing  the  appropriate 
portions  of  the  proposal.  Following  the 
1996  amendments  to  the  SDWA,  the 
plaintiffs  and  EPA  agreed  on  a  schedule 
for  completing  the  revisions  to  the 
radionuclides  rulemaking  by  either 
finalizing  applicable  parts  of  the  1991 
proposal  or  affirming  the  validity  of  the 
current  rule  with  an  explanation  of  why 
the  current  rule  is  preferable.  With 
respect  to  uranium.  EPA  has  no  current 
rule,  and  is  required  to  finalize  a 
lu-aniimi  regulation  on  the  same 
schedule  as  gross  alpha  particle  activity, 
combined  radium-226  and  -228,  and 
beta  particle  and  photon  radioactivity. 
This  agreement  was  reflected  in  a 
stipulation  of  the  parties  in  litigation  in 
U.S.  District  Court  in  Oregon. 

m.  Rule  Implementation 

A.  What  Are  the  Requiwments  for 
Primacy? 

This  section  describes  the  regulations 
and  other  procedures  and  policies 
primacy  entities  have  to  adopt,  or  have 
in  place,  to  implement  today's  final 
rule.  States  must  continue  to  meet  all 


other  conditions  of  primacy  in  40  CFR 
part  142. 

Section  1413  of  the  SDWA  establishes 
requirements  that  primacy  entities 
(States  or  Indian  Tribes)  must  meet  to 
maintain  primary  enforcement 
responsibility  (primacy)  for  its  public 
water  systems.  These  include: 

(1)  Adopting  drinking  water 
regulations  that  are  no  less  stringent 
than  Federal  NPDWRs  in  effect  under 
sections  1412(a)  and  1412(b)  of  the  Act, 

(2)  Adopting  and  implementing 
adequate  procediues  for  enforcement, 

(3)  Keeping  records  and  making 
reports  available  on  activities  that  EPA 
requires  by  regulation, 

(4)  Issuing  variances  and  exemptions 
(if  allowed  by  the  State)  under 
conditions  no  less  stringent  than 
allowed  by  sections  1415  and  1416,  and 

(5)  Adopting  and  being  capable  of 
implementing  an  adequate  plan  for  the 
provision  of  safe  drinking  water  under 
emergency  situations. 

40  CFR  part  142  sets  out  the  specific 
program  implementation  requirements 
for  States  to  obtain  primacy  for  the 
Public  Water  Supply  Supervision 
Program,  as  authorized  under  section 
1413  of  the  Act.  In  addition  to  adopting 
the  basic  primacy  requirements.  States 
may  be  required  to  adopt  special 
primacy  provisions  pertaining  to  a 
specific  regulation.  These  regulation- 
specific  provisions  may  be  necessary 
where  implementation  of  the  NPDWR 
involves  activities  beyond  those  in  the 
generic  rule.  States  are  required  by 
§  142.12  to  include  these  regulation- 
specific  provisions  in  an  application  for 
approval  of  their  program  revisions. 
These  State  primacy  requirements  apply 
to  today's  final  rule,  along  with  the 
special  primacy  requirements  discussed 
below. 

To  implement  today's  final  rule. 
States  are  required  to  adopt  revisions  to 
§  141.25 — Analytical  methods  for 
radioactivity;  §141.26 — Monitoring 
frequency  and  compliance  requirements 
for  radioactivity  in  community  water 
systems;  appendix  A  to  subpart  O — 
Regulated  contaminants;  appendix  A  to 
subpart  Q — NPDWR  violations  and 
other  situations  requiring  public  notice; 
appendix  B  to  subpart  Q — Standard 
health  effects  language  for  public 
notification;  §  142.16 — Special  primacy 
requirements;  and  new  requirements 
§  141.55 — Maximum  contaminant  level 
goals  for  radionuclides;  and  §  141.66 — 
Maximum  contaminant  levels  for 
radionuclides. 

B.  What  Are  the  Special  Primacy 
Requirements? 

In  addition  to  adopting  drinking  water 
regulations  at  least  as  stringent  as  the 


Federal  regulations  listed  above,  EPA 
requires  that  States  adopt  certain 
additional  provisions  related  to  this 
regulation  to  have  their  program 
revision  application  approved  by  EPA. 
The  State's  request  for  approval  must 
contain  the  following: 

(1)  If  a  State  chooses  to  use 
grandfathered  data  in  the  maimer 
described  in  §  141.26(a)(2)(ii)(C)  of  this 
chapter,  then  the  State  must  describe 
the  procediues  and  criteria  which  it  will 
use  to  make  these  determinations 
(whether  distribution  system  or  entry 
point  sampling  points  are  used). 

(i)  The  decision  criteria  that  the  State 
will  use  to  determine  that  data  collected 
in  the  distribution  system  are 
representative  of  the  drinking  water 
supplied  from  each  entry  point  to  the 
distribution  system.  These 
determinations  must  consider: 

(A)  All  previous  monitoring  data. 

(B)  The  variation  in  reported  activity 
levels. 

(C)  Other  factors  affecting  the 
representativeness  of  the  data  (e.g. 
geology). 

(2)  A  monitoring  plan  by  which  the 
State  will  assiu-e  all  systems  complete 
the  required  monitoring  within  the 
regulatory  deadlines.  States  may  update 
their  existing  monitoring  plan  or  use  the 
same  monitoring  plan  submitted  for  the 
requirements  in  §  142.16(e)(5)  under  the 
National  Primary  Drinking  Water 
Regulations  for  the  inorganic  and 
organic  contaminants  (i.e.  the  Phase  11/ 
V  Rules).  States  may  note  in  their 
application  any  revision  to  an  existing 
monitoring  plan  or  note  that  the  same 
monitoring  plan  will  be  used.  The  State 
must  demonstrate  that  the  monitoring 
plan  is  enforceable  under  State  law. 

There  are  many  ways  that  a  State  may 
satisfy  the  special  primacy 
requirements.  The  Agency  intends  to 
issue  guidance  regarding  ways  to  satisfy 
these  requirements,  but  States  have  the 
flexibiUty  to  develop  individual 
programs  appropriate  for  the 
circumstances  within  each  State. 

C.  What  Are  the  Requirements  for 
Record  Keeping? 

The  cxurent  regulations  in  §  142.14 
require  States  with  primacy 
enforcement  responsibility  to  keep 
records  of  analytical  results  to 
determine  compliance,  system 
inventories,  sanitary  sm^eys,  State 
approvals,  vulnerability  determinations, 
monitoring  requirements,  monitoring 
frequency  decisions,  enforcement 
actions,  and  the  issuance  of  variances 
and  exemptions.  These  records  include: 

(1)  Any  determination  of  a  system's 
vulnerability  to  contamination  by  beta 


and  photon  emitters  (§  142.14(d)(4)); 
and 

(2)  Any  determination  that  a  system 
can  reduce  or  increase  monitoring 
frequency  for  gross  alpha  particle 
activity,  gross  beta  particle  and  photon 
radioactivity,  uranium,  radium-226  and 
228.  The  records  must  include  the  basis 
for  the  decision,  and  the  repeat 
monitoring  fi^uency  (§  142.14(d)(5)). 

Since  these  requirements  are 
generally  included  in  §  142.14(d)(4)  and 
(5),  revisions  to  the  rule  are  not 
necessary. 

D.  What  Are  the  Requirements  for 
Reporting? 

Ciurentiy,  States  must  report  to  EPA 
information  under  §  142.15  regarding 
violations,  variances  and  exemptions, 
enforcement  actions  and  general 
operations  of  State  public  water  supply 
programs.  These  reporting  requirements 
remain  unchanged  and  apply  to  the 
radionuclides  as  with  any  other 
regulated  contaminant. 

E.  When  Does  a  State  Have  To  Apply  for 
Primacy? 

The  State  must  submit  a  request  for 
approval  of  program  revisions  that 
adopts  the  minium  MCL,  implementing 
regulations,  and  other  revisions 
promulgated  in  today's  final  rulemaking 
within  two  years  of  tiie  publication  date 
of  today's  rule  luiless  EPA  approves  an 
extension  per  §  142.12(b).  To  maintain 
primacy  for  the  Public  Water  Supply 
Supervision  (PWSS)  Program  and  to  be 
eligible  for  interim  primacy  enforcement 
authority  for  future  regulations.  States 
must  adopt  today's  rulfe.  Interim 
primacy  enforcement  authority  allows 
States  to  implement  and  enforce 
drinking  water  regulations  once  State 
regulations  are  effective  and  the  State 
has  submitted  a  complete  and  final 
primacy  revision  application.  To  obtain 
interim  primacy,  a  State  must  have 
primacy  with  respect  to  each  existing 
NPDWR.  Under  interim  primacy 
enforcement  authority,  States  are 
effectively  considered  to  have  primacy 
during  the  period  that  EPA  is  reviewing 
their  primacy  revision  application. 

F.  What  Are  Tribes  Required  To  Do 
Under  This  Regulation? 

Currentiy,  no  federally  recognized 
Indian  tribes  have  primacy  to  enforce 
any  of  the  drinking  water  regulations. 
EPA  Regions  implement  the  rules  for  all 
Tribes  under  section  1451(a)(1)  of 
SDWA.  Tribes  would  need  to  submit  a 
primacy  application  in  order  to  have  the 
authority  to  implement  the 
radionuclides  NPDWRs.  Tribes  with 
primacy  for  drinking  water  programs  are 
eligible  for  grants  and  contract 


assistance  (section  1451(a)(3)).  Tribes 
are  also  eligible  for  grants  under  the 
Drinking  Water  State  Revolving  Fund 
Tribal  set  aside  grant  program 
authorized  by  SDWA  section  1452(i)  for 
public  water  system  expenditures. 

IV.  Economic  Analyses 

Under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  EPA 
must  estimate  the  costs  and  benefits  of 
the  finalized  changes  to  the 
Radionuclides  NPDWRs  and  submit  the 
impact  analysis  to  the  Office  of 
Management  and  Budget  (0MB)  as  part 
of  the  rulemaking  process.  EPA  has 
prepared  an  Economic  Analysis  (USEPA 
2000g)  to  comply  with  the  requirements 
of  this  Order.  This  section  provides  a 
summary  of  the  information  from  the 
economic  analysis  regarding  estimates 
of  the  costs  and  benefits  related  to  the 
changes  to  the  existing  radionuclides 
NPDWRs  and  the  luanium  NPDWR 
being  finalized  today.  The  economic 
analysis  is  an  update  to  the  Health  Risk 
Reduction  and  Cost  Analysis  (USEPA 
2000f)  announced  in  the  NODA  (USEPA 
2000e)  and  summarized  in  the  NODA's 
Technical  Support  Document  (USEPA 
2000h).  The  updates  to  the  economic 
analysis  reflect  comments  received  on 
the  NODA.  This  section  will  not  repeat 
all  of  the  material  presented  in  the 
NODA  and  in  some  cases  will  refer  back 
to  that  notice.  Changes  made  in 
response  to  comments  will  be 
highlighted. 

A.  Estimates  of  Costs  and  Benefits  for 
Community  Water  Systems 

Two  requirements  under  today's  rule 
are  expected  to  incur  costs  and  benefits: 
the  adoption  of  the  uranium  MCL  of  30 
Hg/L  and  the  requirement  for  separate 
monitoring  of  radium-228.  which  is 
expected  to  result  in  additional  systems 
in  violation  of  the  combined  radium- 
226/-228  MCL  of  5  pCi/L.  EPA  estimates 
that  these  requirements  will  result  in 
annual  compliance  costs  of  $81  million 
in  1999  dollars,  with  $25  miUion  of  this 
annual  cost  being  due  to  mitigation  of 
systems  newly  in  violation  of  the 
radiiun-226/-228  standard  due  to  new 
monitoring  requirements,  $51  million 
due  to  mitigation  of  systems  in  violation 
of  a  lu-anium  MCL  of  30  ^g/L.  $  4.9 
million  due  to  monitoring  and  reporting 
by  CWSs,  and  $  0.06  million  due  to  new 
implementation  costs  for  States.  While 
these  represent  new  compliance  costs, 
most  water  systems  will  experience 
reduced  comphance  costs  in  the  long- 
term  because  of  reduced  monitoring 
frequency  for  systems  with  low 
contaminant  levels  under  the 
Standardized  Monitoring  Framework. 
The  basis  for  these  estimates,  and 
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alternate  cost  estimates  using  different 
assumptions  are  described  later  in  this 
section. 

State  implementation  and  CWS  start 
up  costs  are  estimated  to  be  $10  million 
annually  for  the  first  three  years.  Of  this 
$10  million,  approximately  $  0.25 
million  are  State  start  up  costs  with  the 
remainder  being  comprised  by  CWS 
start  up  costs  (USEPA  2000d).  Over  the 
first  twenty-three  yeeir  period,  the 
implementation  costs  for  States  and 
CWSs  are  estimated  to  be  $  4.9  miUion 
annually  (included  in  the  annual 
compliance  costs  reported  previously). 
These  costs  include  preparation  of  the 
primacy  application,  training,  planning, 
and  other  compliance  preparations,  and 
monitoring  and  reporting-costs  for 
PWSs. 

The  treatment/non-treatment 
compliance  unit  costs  and  national 
costing  assumptions  used  in  the 
Economic  Analysis  (USEPA  2000g)  are 
standard  and  are  consistent  with  those 
used  for  estimating  the  costs  of 
compliance  the  other  recently  proposed 
drinldng  water  rules.  The  updated 
Technologies  and  Costs  document 
(USEPA  2000i)  provides  imit  capital 
and  "operations  &  maintenance"  costs 
for  water  treatment  plants,  including 
residuals  disposal  costs.  Typical  model 
small  system  treatment  costs  ranged 
from  $  0.25  to  $  3  per  kilogallon  of 
water  treated,  with  associated  annual 
per  household  costs  ranging  from  $20  to 
$250,  with  the  value  depending  upon 
water  system  size  and  water  quality. 
Large  system  model  unit  costs  ranged 
from  $0.17  to  $  0.28  per  kilogallon 
treated,  with  associated  annual  per 
household  costs  ranging  from  $14  to 
$23. 

For  various  reasons  (see  the  NODA's 
Technical  Support  Document  for 
details.  USEPA  2000h),  the  estimate  of 
monetized  benefits  associated  with 
compliance  of  today's  rule  are  more 
uncertain  than  the  costs  estimates.  In 
the  case  of  the  requirement  for  separate 
monitoring  for  radium-228,  cancer  risk 
reduction  benefits  of  $1.7  million 
annually  are  expected.  While  the  net 
benefits  for  this  monitoring  change  are 
expected  to  be  negative,  this  monitoring 
change  is  essential  for  enforcing  the 
combined  radiiun-226/-228  standard.  In 
the  case  of  the  uranium  standard,  the 
benefits  are  difficult  to  monetize,  since 
the  niunber  of  kidney  toxicity  cases 
avoided  cannot  be  estimated  using 
current  risk  models.  For  this  reason,  the 
uranium  kidney  toxicity  benefits  are 
considered  to  be  "non-quantified 
benefits"  for  this  rule.  As  discussed  in 
detail  in  part  D  of  section  I  ("Rationale 
for  the  Final  Uranium  MCL"),  we 
consider  these  non-quantified  kidney 


benefits  to  be  a  significant  part  of  this 
assessment  of  costs  and  benefits. 

The  uranium  cancer  risk  reduction 
benefits  are  estimated  to  be  $3  million 
annually,  which,  we  reiterate,  do  not 
include  the  non-quantified  kidney 
toxicity  risk  reduction  benefits.  As 
discussed  in  the  NODA,  there  are 
significant  uncertainties  associated  with 
any  estimate  of  drinking  water  benefits, 
including  \mcertainties  in  the  imit  risks 
used  to  estimate  risk  reductions  and  the 
various  health  endpoints  that  cannot  yet 
be  fully  quantifitied. 

Other  non-quantified  benefits  include 
those  related  to  the  technologies  used  to 
remove  radium  and  uranium  from 
ground  water  (e.g.,  water  softening 
technologies  like  ion' exchange,  lime 
softening,  and  membrane  softening  and 
iron  removal  technologies  like  green 
sand  filtration  and  oxidation/filtration). 
EPA  does  not  have  enough  information 
to  estimate  these  benefits,  but  believes 
that  they  could  be  significant.  Examples 
of  benefits  related  to  water  softening 
include  reductions  in  excessive  calcium 
and  manganese  carbonate  scaling  in 
distribution  systems,  water  heaters,  and 
boilers  and  reductions  in  soap  and 
detergent  use.  Examples  of  benefits 
related  to  iron  removal  include 
improvements  in  color  and  taste  and 
reduction  in  staining  of  clothes,  sinks, 
and  basins. 

B.  Background 

1.  Overview  of  the  1991  Economic 
Analysis 

Many  of  the  options  proposed  in  1991 
economic  analysis  are  not  being 
finalized  today.  Today's  discussion  will 
focus  on  the  analysis  of  costs  and 
benefits  of  the  options  that  are  being 
finalized:  a  final  uranium  standard  and 
separate  monitoring  for  radium-228.  The 
1991  economic  analysis  (USEPA  1991) 
estimated  the  annual  cost  of  compliance 
with  a  luunium  MCL  of  20  |ig/L  to  be 
$55  milhon,  affecting  approximately 
1,500  systems,  the  vast  majority  of  them 
being  small  systems.  The  1991  estimate 
of  the  annual  cost  of  compliance  with  a 
lu-aniiun  MCL  of  40  |ig/L  was  $23 
million.  The  current  estimate  of  the  cost 
of  compliance  with  a  uranium  MCL  of 
20  ng/L  is  $93  million,  impacting  900 
systems,  most  of  them  small. 

2.  Summary  of  the  Current  Estimates  of 
Risk  Reductions,  Benefits,  and  Costs 

Table  IV-1  shows  the  summarized 
results  for  EPA's  analysis  of  risk 
reductions,  benefits  valuations,  and 
costs  of  compliance  (see  USEPA  2000g 
for  more  detailed  break-downs  of  the 
risk  reductions,  costs,  and  benefits  by 
system  size).  The  risk  reductions  and 


cost  estimates  are  based  on  the 
estimated  range  of  numbers  of 
community  water  systems  predicted  to 
be  out  of  compliance  with  the  uranium 
MCL  of  30  ^g/L  and  the  systems  that  are 
predicted  to  be  out  of  compliance  with 
the  current  combined  radium-226/-228 
standard  of  5  pCi/L  because  of  the  new 
requirement  for  separate  radium-228 
monitoring.  The  best  estimate  values 
shown  are  the  midpoints  from  ranges 
that  are  based  on  the  two  occurrence 
model  methodologies  described  in  the 
NODA  (USEPA  2000e),  the  "direct 
proportions"  and  "lognormal  model" 
approaches.  As  described  in  the  NODA, 
these  two  approaches  are  expected  to 
serve  as  "low-end"  and  "high-end" 
occiui-ence  estimates,  respectively. 

Eliminating  the  combined  radium- 
226/-228  monitoring  deficiency  ^^  is 
predicted  to  lead  to  295  (range  of  270  to 
320)  systems  out  of  compliance  with  an 
MCL  of  5  pCi/L,  affecting  420,000 
persons  (range  380,000  to  460.000).  A 
uranium  MCL  of  30  ng/L  is  predicted  to 
impact  500  systems  (range  400  to  590), 
affecting  620,000  persons  (range  130,000 
to  1,100,000).  The  estimates  of 
occurrence  and  risk  reductions  for  a 
m-aniiun  MCL  of  30  \ig/L  are  based  on 
the  assumption  that  the  activity-to-mass 
ratio  in  drinking  water  is  0.9  jig/pCi. 
Based  on  the  available  information,  the 
average  activity-to-mass  ratio  for  the 
various  uranium  isotopes  in  drinking 
water  typically  varies  from  0.7  to  1.5 
pCi/^g. 

The  estimated  cancer  morbidity  risk 
reduction  for  the  option  addressing  the 
combined  radium  monitoring  deficiency 
is  0.4  (0.3  to  0.5)  cancer  cases  avoided 
annually,  with  an  associated  annual 
monetized  benefit  of  $1.7  million  (range 
of  $1.2  to  $2.2  million).  The  annual 
cancer  morbidity  risk  reduction 
estimated  for  a  uranium  MCL  of  30  |ig/ 
L  is  0.9  cases/year  (range  0.1  to  1.6).  The 
associated  annual  monetized  benefit 
related  to  uranium  cancer  risk  reduction 
is  $3  miUion  (range  from  $0.2  to  $6 
million)  '2.  The  risk  reductions  and 


' '  The  monitoring  deficiency  is  corrected  by 
requiring  the  separate  analysis  of  radium-228  for 
systems  with  gross  alpha  levels  below  5  pQ/L  and 
radium-226  levels  below  3  pCi/L. 

12  The  Agency  has  agreed  to  consider  the  July  27, 
2000  recommendations  of  its  Science  Advisory 
Board  (SAB)  concerning  discounting  of  benefits  in 
future  drinking  water  regulations.  In  particular,  the 
SAB  reconunended  that  quantitative  adjustments  to 
benefits  be  considered  with  respect  to  timing  of  risk 
(e.g.,  consideration  of  a  lag  or  latency  period  before 
the  resulting  cancer  fatality)  and  income  growth. 
The  SAB  also  recommended  that  other  possible 
adjustments  to  benefits  estimates  be  considered  in 
a  qualitative  manner.  We  have  not  made  any  such 
adjustments  to  the  benefits  associated  with  today's 
rule  since  the  principal  benefits  are  non- 
quantifiable  (avoidance  of  kidney  toxicity  due  to 
reductions  in  exposure  to  uranium).  We  do  not 


benefits  shown  for  uranium  do  not 
include  those  related  to  kidney  toxicity, 
which  are  non-quantifiable  (cases 
avoided  cannot  be  estimated).  As 
discussed  in  section  I.D.2  of  today's 
final  rule,  these  non-quantifiable 
benefits  are  projected  to  be  preventing  a 
series  of  adverse  affects  on  the  ' 

functioning  of  the  kidney  such  as 
proteinuria  [e.g..  reabsorption 
deficiency  or  leakage  of  albumin),  that 
could  ultimately  lead  to  a  more 


widespread  breakdown  in  kidney 
tubular  function.  Such  effects  on  tubular 
function  would  be  manifested  by  an 
impaired  ability  of  the  kidneys  to  filter 
and  reabsorb  nutrients  and  to  excrete 
urine. 

Annual  compliance  costs  are 
estimated  to  be  $25  miUion  (range  $16 
to  $35  million)  for  the  option  addressing 
the  combined  radiiun  monitoring 
deficiencies.  Annual  compliance  costs 
for  the  uraniimi  NPDWR  are  predicted 


to  be  $51  million  (range  from  $9  to  $92 
million).  In  addition  to  these  mitigation 
related  compliance  costs,  water  systems 
are  expected  to  incur  $4.9  million 
annually  in  monitoring  and  reporting 
costs.  As  demonstrated  by  this  analysis 
the  estimated  range  of  central-tendency 
annual  compUance  costs  exceed  the 
ranges  of  central-tendency  annual 
monetized  benefits  for  both  provisions 
finalized  today. 


Table  IV-1  .—Summary  of  Costs  and  Benefits  for  Community  Water  Systems  Predicted  To  Be  Impacted  by 

THE  Regulatory  Options  Being  Considered  for  Finalization 


Options 


Numbers  of  sys- 
tems impacted ' 
(population  ex- 
posed above  MCL) 


Estimated  lifetime 

radiogenic  cancer 

morbidity  risk  at 

MCL2  5'' 


Total  cancer  cases  avoided 
annually  (fatal  cases) 


Best-estimate  value  of 

avoided  cancer  cases,  in 

millions  of 

S/year) 


Best-estimate  of 
annual  compli- 
ance costs,  in 
millions  of 
i/year) 


Systems  predicted  to  be  impacted  by  corrections  to  ttie  monitoring  deficiencies  for  combined  r«dium-226  and  -228 


Eliminate  combined 
radium  rr>onitoring 
deficiency. 


295  systems  (420 
K  persons). 


1x10-« 


0.4  .. 
(0.3) 


1.7 


25 


Systems  predicted  to  be  out  of  compliance  with  proposed  options  for  uranium  MCL 


Uranium  at  30  ng/L 


500  systems  (620 
K  persons). 


1x10-'»  (assumes 
aOpCi/). 


0.9  

(0.6) 

(Total  Number  of  kidney  tox- 
icity cases  cannot  t>e  ac- 
curately estimated,  but  ex- 
pected to  be  substantial) 


3.0  

Kidney  toxicity  benefits 
range  from  prevention  of 
mild  proteinurea  to  pos- 
sible more  senous  im- 
paired kidney  tubular  func- 
tion 


51 


Notes:  Compliarice  costs  do  not  include  monitoring  and  reporting  costs,  which  comprise  an  additional  $5  million  annually.  Ranges  based  on 
directly  proportional  versus  lognormal  distribution  approach 

^  Compared  to  the  initial  baseline  (i.e..  occurrence  data  are  adjusted  to  eliminate  existing  MCL  violations)  for  combined  radium  Occun-ence 
data  IS  unadjusted  for  uranium  options. 

2 1x10  is  equivalent  to  "one  in  ten  thousand",  EPA's  usual  upper  limit  of  acceptable  cancer  incidence  (morbidity)  risk  for  contaminants  in  dnnk- 
ing  water. 

3  These  risk  estimates  are  based  on  several  simplifyiag  assumptions  and  are  only  meant  to  be  illustrative.  The  reported  combined  i^um  risk 
IS  based  on  an  "occurrence  weighted  average"  for  radium-226  and  radium-228  (2.3x10-^  per  pCi/L).  The  "best-estimate"  for  a  particular  situa- 
tion would  depend  on  the  actual  levels  of  Radium226  and  Radium228  that  comprise  the  combined  level  of  5  pCi/L  Regarding  uranium  risks 
Since  the  individual  uranium  isotopes  that  make  up  naturally-occumng  uranium  have  cancer  morbidity  risks  that  are  similar  in  magnitude  (6  4  to 
7.1x10  I '  per  pCi),  the  assumptions  about  isotopic  prevalence  are  not  important.  Here,  we  assumed  that  the  simple  average  applied  (3  83x10-' 
per  pCi/L). 

*  Kidney  toxicity  is  not  considered  in  this  estimate  of  risk  or  monetized  benefits. 


3.  Uncertainties  in  the  Estimates  of 
Benefits  and  Cost 

The  models  used  to  estimate  costs  and 
benefits  related  to  regulatory  measures 
have  uncertainty  associated  with  the 
model  inputs.  The  types  and 
uncertainties  of  the  various  inputs  and 
the  uncertainty  analyses  for  risks, 
benefits,  and  costs  are  qualitatively 
discussed  in  this  section. 

a.  Uncertainties  in  Risk  Reduction  and 
Benefits  Estimates 

For  each  individual  radionuclide, 
EPA  developed  a  central-tendency  risk 
coefficient  that  expresses  the  estimated 
probability  that  cancer  will  result  in  an 
exposed  individual  per  unit  of 


radionuclide  activity  (e.g.,  per  pCi/L) 
over  the  individual's  lifetime  (assiuned 
to  be  70  years).  Two  types  of  risks  are 
considered,  cancer  morbidity,  which 
refers  to  any  incidence  of  cancer  (fatal 
or  non-fatal),  and  cancer  mortality, 
which  refers  to  a  fatal  cancer  illness.  For 
this  analysis,  we  used  the  draft 
September  1999  risk  coefficients    - 
developed  as  part  of  EPA's  revisions  to 
Federal  Guidance  Report  13  (FGR-13, 
EPA  1999e).  FGR-13  compiled  the 
results  of  several  models  predicting  the 
cancer  risks  associated  with 
radioactivity.  The  cancer  sites 
considered  in  these  models  include  the 
esophagus,  stomach,  colon,  liver,  lung, 
bone,  skin,  breast,  ovary,  bladder, 


kidney,  th)rroid,  red  marrow  (leukemia), 
as  well  as  residual  impacts  on  all 
remaining  cancer  sites  combined. 

There  are  substantial  luicertainties 
associated  with  the  risk  coefficients  in 
FGR-13  (EPA  1999e):  researchers 
estimate  that  some  of  the  coefficients 
may  change  by  a  factor  of  more  than  10 
if  plausible  alternative  models  are  used 
to  predict  risks.  While  the  report  does 
not  bound  the  uncertainty  for  all 
radionuclides,  it  estimates  that  the 
central-tendency  risk  coefficients  for 
uranium-234  and  radiiun-226  may 
change  by  a  factor  of  seven  depending 
on  the  models  employed  to  estimate 


believe  that  adjustments  to  these  monetized  cancer 
avoidance  benefits  estimates  for  either  timing  or 


income  growth  would  materially  affect  our  lienefits 
assessment  or  decisions  resulting  from  overall 


consideration  of  the  benefits  and  costs  of  the 
regulatory  standard. 
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risk.  13  Ranges  that  reflect  uncertainty 
and  variability  in  the  risk  coefficients 
have  been  used  to  conduct  a  sensitivity 
analysis  of  risk  reductions  and  benefits, 
the  results  of  which  are  reported  in 
Economics  Analysis  (USEPA  2000g). 

Since  the  available  occiurence  data  do 
not  provide  information  on  the 
contribution  of  individual  radionuclides 
or  isotopes  to  the  total  activities  of  gross 
alpha  or  uranium,  there  is  uncertainty 
involved  in  the  assumptions  about 
isotopic  ratios.  These  and  other 
uncertainties  related  to  occurrence 
information  (e.g.,  uncertainty  in 
extending  the  NIRS  database  results  to 
the  national  level)  also  contribute  to 
imcertainty  in  the  estimates  of  impacts. 
Other  inputs  that  were  used  in  the 
sensitivity  analysis  of  risk  reductions 
and  benefits  are  the  age-  and  gender- 
dependent  distributions  of  water 
ingestion,  which  are  used  in  estimating 
lifetime  exposure,  and  the  credible 
range  for  the  "value  of  a  statistical  life." 

b.  Uncertainty  in  Compliance  Cost 
Estimates 

Regarding  uncertainty  in  the 
compliance  cost  estimates,  these 
estimates  assume  that  most  systems  will 
install  treatment  to  comply  with  the 
MCLs,  while  recent  research  suggests 
that  water  systems  usually  select 
compliance  options  like  blending 
(combining  water  from  multiple 
sources),  developing  new  ground  water 
wells,  and  purchasing  water  (USEPA 
2000g).  As  discussed  in  the  NODA, 
preliminary  data  (202  compliance 
actions  from  14  States)  on  nitrate 
violations  suggest  that  only  around  a 
quarter  (25%)  of  those  systems  taking 
action  in  response  to  a  nitrate  violation 
installed  treatment,  while  roughly  a 
third  developed  a  new  well  or  wells. 
The  remainder  either  modified  the 
existing  operations  (10-15%),  blended 
(15%),  or  purchased  water  (15-20%). 
Similar  data  for  radium  violations  from 
the  State  of  Illinois  (77  compliance 
actions)  indicate  that  around  a  quarter 
of  systems  taking  action  installed 
treatment,  while  the  majority  (50-55%) 
pxu-chased  water,  with  the  remainder 
(20-25%)  either  installing  a  new  well, 
blending,  or  stopping  production  from 
the  contaminated  well  or  wells.  EPA 
will  continue  to  gather  information 
regarding  the  prevalence  of  treatment 
versus  non-treatment  options  for 
compliance  for  other  contaminants.  At 
this  time,  this  data  is  considered 
preliminary  and  will  be  used  for 
comparisons  only. 


To  evaluate  the  potential  variability  in 
the  compliance  cost  estimates,  EPA  has 
performed  a  sensitivity  analysis  for 
uncertainties  in  the  decision  tree  by 
varying  the  assumed  percentages  for  the 
modeled  compliance  options.  Since  per 
system  costs  are  much  higher  for  very 
large  systems,  the  assumptions  used  in 
the  large  water  system  size  categories 
can  be  expected  to  dominate  the 
variability  in  national  costs.  The 
sensitivity  analysis  results  are  reported 
in  the  Economic  Analysis  (USEPA 
2000g). 

4.  Major  Comments 

Following  is  a  summary  of  the  major 
comments  received  on  the  analysis  of 
costs  and  benefits  for  the  finalization  of 
the  radionuclides  rule. 

a.  Retention  of  radium-226/-228  MCL 
of  5  pCi/L:  Several  commenters 
suggested  that  the  costs  and  benefits  of 
compliance  with  the  existing  radium- 
226/-228  MCL  should  be  included  in  the 
analysis  of  the  costs  and  benefits  of  the 
finalization  of  today's  rule,  because 
"systems  currently  in  non-compliance 
with  the  combined  radiiun  MCL  are  in 
that  situation  because  of  EPA's 
proposed  rule  changes  in  1991."  EPA 
disagrees  with  this  comment  since  all  of 
MCLs  for  the  currently  regulated 
radionuclides,  including  radium-226/- 
228  have  been  fully  enforceable  since 
1976.  While  some  may  argue  that  the 
radionuclides  rules  were  "National 
Interim  Primary  Drinking  Water 
Regulations"  (NIPDWRs)  between  1976 
and  1986,  NIPDWRs  were  hilly 
enforceable.  In  addition,  six  years 
elapsed  between  the  re-authorization  of 
the  Safe  Drinking  Water  Act  (1986), 
which  finalized  all  NIPDWRs,  and  the 
1991  proposal.  Given  the  fact  that  25 
years  have  elapsed  since  this  MCL 
became  an  enforceable  standard,  EPA 
believes  that  it  is  appropriate  to 
consider  only  the  costs  and  benefits  of 
the  changes  that  are  being  made  in  the 
current  standards.  In  view  of  the  fact 
that  25  years  have  elapsed  since  this 
MCL  became  an  enforceable  standard, 
EPA  believes  that  is  appropriate  to 
consider  only  the  costs  and  benefits  of 
the  changes  that  are  made  to  the  ciurent 
radium  standards  as  a  cost  of  today's 
rule.  EPA  further  believes  that  any  costs 
incurred  by  facilities  that  are  required  to 
comply  with  the  1976  rule  represent 
deferred  costs  that  those  facilities 
elected  not  to  expend  imtil  now.'-* 


'^Table  2.4,  Uncertainty  Categories  for  Selected 
Risk  Coefficients.  Federal  Guidance  Report  13 
(1999). 


'*  It  is  difficult  to  estimate  these  costs  due  to 
recent  efforts  by  many  CWSs  to  comply  with  the 
current  radium  rule,  however,  we  would  expect 
approximately  200-400  systems  would  spend  in  the 
range  of  Si  8-36  million  annually  to  comply  with 
the  current  standard.  (Low  estimate  in  range  is 


b.  Cost/Benefit  Analysis 
Requirements:  One  commenter 
suggested  that  the  analysis  of  costs  and 
benefits,  as  presented  in  the  Notice  of 
Data  Availability  (USEPA  2000e) 
omitted  some  information  required 
under  section  1412(b)(4)(C)  of  the  1996 
SDWA.  EPA  disagrees  with  this 
comment.  All  of  the  required 
information  relevant  to  the  analysis  of 
costs  and  benefits  for  the  options 
considered  are  found  in  the  draft  Health 
Risk  Reduction  and  Cost  Analysis 
(HRRCA,  USEPA  2000f),  which  was 
announced  by  and  described  in  the 
NODA.  hi  the  HRRCA.  EPA  did  meet 
the  requirements  of  the  Safe  Drinking 
Water  Act  for  performing  analyses  of 
costs  and  benefits.  For  compliance  with 
each  regulatory  option  being 
considered,  EPA  updated  the  analysis 
supporting  the  1991  radionuclides 
proposal,  including  estimates  of 
quantifiable  and  non-quantifiable  health 
risk  reduction  benefits,  quantifiable  and 
non-quantifiable  health  risk  reduction 
benefits  likely  to  occur  from  reductions 
in  co-occurring  contaminants  (excluding 
those  associated  with  compliance  with 
other  proposed  or  promulgated 
regulations),  quantifiable  and  non- 
quantifiable  costs,  the  incremental  costs 
and  benefits  for  the  uranium  options, 
the  effects  of  the  contaminant  on  the 
general  population  and  on  sensitive 
groups  within  the  population  (e.g., 
children),  and  other  relevant  factors.  In 
addition  to  the  HRRCA,  EPA  is 
supporting  today's  final  actions  with  a 
Economic  Analysis  (USEPA  2000g)  that 
builds  on  the  HRRCA,  including  some 
changes  made  in  response  to  comments 
received. 

c.  Cumulative  Affordability:  Several 
commenters  suggested  that  EPA 
consider  the  cumulative  impact  of  its 
regulations  on  the  affordability  of  water 
service,  as  opposed  to  looking  at 
affordability  one  regulation  at  a  time. 
EPA  agrees  that  it  would  be  best  to  look 
at  "cumulative  affordability,"  since  this 
is  the  only  realistic  indicator  of 
affordability.  For  this  reason,  EPA 
includes  a  "water  bill  baseline"  in  its 
affordability  assessments,  which 
includes  cumulative  impacts  from 
existing  regulations.  When  a  rule  is 
promulgated,  the  water  bill  baseline 
increases  and  the  estimate  of 
affordability  decreases,  the  details  of 
which  depend  on  the  percentages  of 
systems  impacted  and  the  estimates  of 
the  annual  per  household  costs 
associated  with  the  regulation.  The 
affordability  assessment  supporting  the 
uranium  small  systems  compliance 


based  on  recent  SDWIS  data:  high  estimate  is  based 
on  1984  NIRS  occurrence  datalmse.) 


technology  list  is  based  on  the  current 
baseline,  which  is  described  in 
"Variance  Technology  Findings  for 
Contaminants  Regulated  Before  1996", 
which  can  be  downloaded  at  "http:// 
www.epa.gov/OGWDW/standard/ 
varfd.pdf."  As  future  rules  are 
promulgated  that  impact  small  water 
systems  (including  this  one),  this 
baseline  will  be  revised. 

d.  Disposal  costs:  One  commenter 
suggested  that  EPA  "did  not  adequately 
address  the  disposal  of  waste  stream 
residuals"  in  the  NODA  and  that  waste 
disposal  costs  are  a  'significant  factor" 
in  estimating  costs.  EPA  agrees  that 
waste  disposal  considerations  are  very 
important  when  considering  the 
implementation  of  this  rule.  Since  the 
only  MCL  that  EPA  is  finalizing  today 
is  the  uranium  MCL  (the  others  are 
existing  regulations),  this  is  the  only 
MCL  that  could  be  impacted  by  this 
consideration.  In  estimating  the 
compliance  costs  for  today's  actions, 
EPA  did  include  waste  disposal  costs  in 
its  estimate  of  treatment  costs,  including 
estimated  waste-related  capital  costs, 
operations  and  maintenance  costs,  and 
residuals  disposal.  EPA  believes  that  its 
estimate  of  residuals  disposal  are 
adequate  and  are  based  on  the  best 
available  information. 

e.  Discounting  of  Costs  and  Benefits: 
One  commenter  stated  that  it  is 
"appropriate  and  standard  practice  to 
ensure  that  costs  and  benefits  be 
evaluated  on  the  same  basis  to  avoid 
apples  and  oranges  comparison," 
further  stating  that  EPA  should  discount 
both  or  neither.  EPA  agrees  that  costs 
and  benefits  should  be  evaluated  in 
such  a  way  that  they  can  be  compared. 

One  approach  to  accomplish  this  is  to 
annualize  the  costs  and  benefits  of  the 
regulation.  In  such  instances,  the  capital 
costs,  paid  up  front,  need  to  be  spread 
out  across  the  life  of  the  equipment.  To 
do  that,  one  needs  to  reflect  the  time 
value  of  resources.  The  analyst  must  ask 
the  question:  What  is  the  annual 
payment  that  could  finance  the  capital 
investment?  Such  a  calculation  would 
reflect  the  social  discount  rate.  Annual 
operations  and  maintenance  (O&M) 
costs  would  not  have  to  be  annualized, 
since  these  costs  are  assumed  to  be 
accrued  on  a  continual  basis  each  year. 

Ideally,  the  analysis  would  also 
annualize  the  benefits  using  the  same 
techniques.  As  noted  previously,  we 
have  not  made  any  such  adjustments  to 
the  benefits  associated  with  today's  rule 
for  uranium  since  the  principal  benefits 
are  non-quantifiable  (avoidance  of 
kidney  toxicity  due  to  reductions  in 
exposure  to  uranium).  We  do  not 
believe  that  adjustments  to  these 
benefits  estimates  for  either  timing  or 


income  grovvrth  would  materially  affect 
our  benefits  assessment  or  decisions 
resulting  from  overall  consideration  of 
the  benefits  and  costs  of  the  regulatory 
standard. 

f.  Use  of  MCLs  for  Ground  Water 
Protection  Needs  to  be  Evaluated  as  Part 
of  this  Rulemaking:  One  commenter 
stated  that,  since  linkages  are  made 
between  drinking  water  standards  and 
"clean-up  standards"  for  radioactively 
contaminated  sites,  the  costs  and 
benefits  of  applying  drinking  water 
standeirds  to  clean-up  efforts  should  be 
evaluated  as  part  of  this  rulemaking. 
EPA  disagrees  that  clean-up  costs  and 
benefits  should  be  used  to  influence  the 
setting  of  drinking  water  MCLs.  EPA 
does,  however,  agree  that  cross-program 
costs  and  benefits  should  be  considered 
when  appropriate.  In  this  case,  it  is 
inappropriate  to  consider  clean-up  and 
groimd  water  protection  costs  since 
MCLs  are  set  specifically  and  solely 
with  drinking  water  exposures  in  mind. 
If  another  program  or  Agency  applies 
these  MCLs  for  other  purposes  (e.g., 
clean-up  standards),  then  the  costs  and 
benefits  of  that  application  should  be 
considered  when  evaluating  that 
application. 

V.  Other  Required  Analyses  and 
Consultations 

A.  Regulatory  Flexibility  Act  (RFA) 

The  RFA,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  USC 
601  ef  seq.,  generally  requires  an  agency 
to  prepare  a  regulator^'  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  sec.  601(3)-(5).  hi  addition  to  the 
above,  to  establish  an  alternative  small 
business  definition,  agencies  must 
consult  with  SBA's  Chief  Counsel  for 
Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  EPA 
considered  small  entities  to  be  CWSs 
serving  fewer  than  10,000  persons.  This 
is  the  cut-off  level  specified  by  Congress 


in  the  1996  Amendments  to  the  Safe 
Drinking  Water  Act  for  small  system 
flexibility  provisions.  Because  this 
definition  does  not  correspond  to  the 
definitions  of  "small"  for  small 
businesses,  governments,  and  non-profit 
organizations,  EPA  requested  comment 
on  an  alternative  definition  of  "small 
entity"  in  the  preamble  to  the  proposed 
Consumer  Confidence  Report  (CCR) 
regulation  (63  FR  7620,  February  13, 
1998).  Comments  showed  that 
stakeholders  support  the  proposed 
alternative  definition.  EPA  also 
consulted  with  the  Small  Business 
Administration's  Office  of  Advocacy  on 
the  definition  as  it  relates  to  small 
business  analysis.  In  the  preamble  to  the 
final  CCR  regulation  (63  FR  4511, 
August  19.  1998),  EPA  expressed  its 
intention  to  use  this  alternative 
definition  for  regulatory  flexibility 
assessments  under  the  RFA  for  all 
drinking  water  regulations  and  has  thus 
used  it  in  this  final  rulemaking. 

In  accordance  with  section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  for  the  1991 
proposed  rule  (see  56  FR  33050).  Since 
the  proposed  rule  (July  18,  1991)  pre- 
dated the  1996  Amendments  to  the 
RFA,  EPA  did  not  convene  a  Small 
Business  Advocacy  Review  Panel  for 
this  rule. 

We  also  prepared  a  final  regulatory 
flexibility  analysis  (FRFA)  for  today's 
final  rule.  The  FRFA  addresses  the 
issues  raised  by  pubUc  comments  on  the 
IRFA.  which  was  part  of  the  proposal  of 
this  rule.  The  FRFA  is  available  for 
review  in  the  docket  and  is  summarized 
below. 

The  RFA  requires  EPA  to  include  the 
following  when  completing  an  FRFA: 

(1)  A  succinct  statement  of  the  need 
for,  and  objectives  of  the  rule; 

(2)  A  summary  of  the  significant 
issues  raised  by  the  public  comments  on 
the  IRFA,  and  a  summary  of  the 
assessment  of  those  issues,  and  a 
statement  of  any  changes  made  to  the 
proposed  rule  as  a  result  of  those 
comments; 

(3)  A  description  of  the  types  and 
number  of  small  entities  to  which  the 
rule  will  apply  and  the  impact  they  will 
experience,  or  an  explanation  why  no 
estimate  is  available; 

(4)  A  description  of  reporting,  record 
keeping,  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities 
which  will  be  subject  to  the  rule  and  the 
type  of  professional  skills  necessary  for 
preparation  of  reports  or  records;  and 

(5)  A  description  of  the  steps  the 
Agency  has  taken  to  minimize  the 
significant  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
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the  applicable  statutes,  including  a 
statement  of  the  factual,  policy,  and 
legal  reasons  why  we  selected  the 
chosen  alternative  in  the  final  rule  and 
why  the  other  significant  alternatives  to 
the  rule  were  rejected. 

EPA  has  considered  and  addressed  all 
of  the  requirements.  The  following  is  a 
summary  of  the  FRFA.  The  need  for  and 
objectives  for  the  rule  are  discussed  in 
sections  I.A,  I.B,  I.C  and  n.A  of  this 
preamble.  Requirements  "2"  through 
"4"  are  addressed  in  the  subsections 
that  follow.  The  fifth  requirement  is 
discussed  in  sections  I.D  and  I.J.,  which 
provide  information  about  steps  EPA 
has  taken  that  will  lessen  impacts  on 
small  systems,  including:  (1)  The 
selection  of  the  less  stringent  uranium 
MCL,  (2)  overall  reduced  monitoring 
frequencies  for  systems  with 
radionuclides  levels  less  than  the  MCL, 
(3)  allowance  of  grandfathering  of  data 
and  State  monitoring  discretion  for 
determining  initial  monitoring  baseline, 
and  (4)  exclusion  of  NTNCWS  from  the 
regulation.  Sections  I.C.  and  I.B  provide 
the  rationale  for  the  retention  of  the 
MCLs  for  radium-226  and  -228,  gross 
alpha,  and  photon/beta  emitters. 

The  significant  issues  raised  in  public 
comments  were  the  high  cost  of 
compliance  for  small  systems  and  high 


ciunulative  costs  for  water  contaminant 
testing.  EPA  understands  these  concerns 
and  has  made  several  changes  to  the 
proposed  rule  that  will  reduce  cost 
impacts  to  small  systems.  In  addition, 
commenters  disagreed  with  the  proposal 
to  include  NTNC  water  systems  in  the 
rule.  Based  on  several  factors,  including 
these  comments  and  the  analyses  of 
risks  faced  by  NTNC  customers,  risk 
reductions,  benefits,  and  costs,  EPA  has 
decided  that  additional  future  analyses 
and  reevaluation,  together  with  any  new 
data  that  can  be  obtained  is  needed 
before  regulating  radionuclides  at  NTNC 
drinking  water  systems  (see  section 
I.D.8.  for  further  discussion).  This 
information  will  be  collected  and  future 
regulatory  action  will  be  assessed  imder 
the  regulatory  review  process.  A 
complete  summary  of  comments 
received  and  EPA's  responses  can  be 
obtained  from  the  docket  (USEPA 
2000a). 

For  many  small  entities,  today's  final 
rule  will  reduce  long-term  monitoring 
costs  because  the  rule  provides  for  less 
frequent  follow-up  monitoring  (relative 
to  the  1976  rule)  for  systems  if  they  have 
radionuclides  levels  (e.g.,  gross  alpha 
and  radium-226  and  -228)  below  the 
MCLs  (most  small  systems).  For 
example,  under  the  1976  rule,  a  system 


with  a  gross  alpha  level  less  than  the 
MCL  but  greater  than  V2  MCL  is 
required  to  monitor  four  times  in  a  four 
year  period.  The  revised  monitoring 
scheme  will  allow  this  system  to  reduce 
the  monitoring  frequency  to  one  sample 
every  three  years  or  less.  In  addition, 
EPA  is  giving  States  discretion  in  using 
historical  monitoring  data 
(grandfathering)  to  determine  the  initial 
monitoring  baseline  for  systems. 
Therefore,  systems  with  sufficient  data 
may  not  be  required  to  take  four 
quarterly  samples  for  the  initial 
monitoring  period  and  may  immediately 
begin  reduced  monitoring  [e.g.,  one 
sample  per  three  years,  six  years,  or 
nine  years)  after  the  rule  is  effective 
(e.g.,  three  years  after  the  rule  is 
promulgated).  See  sections  I.D  "How 
has  this  new  information  impacted  the 
regulatory  decisions  being  promulgated 
today?"  and  I.J  "Where  and  how  often 
must  a  water  system  test  for 
radionuclides?"  for  additional 
information  about  monitoring.  A  small 
percentage  (<1.5%)  of  systems  are 
expected  to  exceed  the  radium-226  and- 
228  and  luaniiun  MCLs  and  will  be 
required  to  take  action  to  come  into 
compliance. 

The  number  of  small  entities  subject 
to  today's  rule  is  shown  in  Table  V-1. 


Table  V-1  .—Summary  of  Analysis  Results 

From  the  "Economic  /Analysis  of  the  Radionuclides  NPDWR"  (USEPA  2000g) 


Commu- 

Ground  water  systems 

Surface  water  systems 

nity 
water 

Combined  radium  loop- 
hole 

Uranium  (20nc|/L) 

Uranium  (40  ng/L) 

Uranium  (20  jig/L) 

Uranium  (40  ^g^) 

system 

Number  of 
systems 

Cost/ 
Rev- 
enue' 

Number  of 
systems 

dass 
(25  to 
10,00) 

Number  of 
systems 

Cost/ 
Rev- 
enue' 

Number  of 
systems 

Cost/ 
Rev- 
enue' 

Number  of 
systems 

Cost/ 
Rev- 
enue' 

Cost/ 
Rev- 
enue' 

Total  

270-310 

2  1-2 

820-900 

21-3 

300-400 

2  1-3 

<  10-40 

21-3 

0-20 

2  0-3 

Notes: 

'  As  reported  in  the  economic  analysis  support  document  (USEPA  2000g),  the  revenue  portion  of  the  cost  per  revenue  estimates  are  based  on 
data  collected  the  1992  Census  of  Governments.  The  Agency  then  estimated  average  revenues  for  small  govemments. 

The  reported  ranges  represent  results  using  the  directly  proportional  approach  followed  by  results  using  the  lognormal  distribution  approach. 

"0"  indicates  that  no  systems  in  this  category  are  expected  to  be  out  of  compliance  with  the  MCL. 

Revenue  estimates  are  taken  from  Exhibit  6-3  of  the  economic  analysis  support  document  (USEPA  2000g). 

See  Appendix  G  of  the  economic  analysis  support  document  (USEPA  2000g)  for  information  regarding  the  number  of  affected  for  the  25  to 
10,000  size  class  and  the  associated  costs.  Detail  does  not  add  to  totals  due  to  rounding. 

2  Percent. 


Small  systems  are  also  required  to 
provide  information  in  the  Consumer 
Confidence  Report  or  other  public 
notification  if  the  system  exceeds  one  of 
the  MCLs.  As  is  the  case  for  other 
contaminants,  required  information  on 
radionuclides  levels  must  be  provided 
by  affected  systems  and  is  not 
considered  to  be  confidential.  The 
professional  skills  necessary  for 
preparing  reports  are  the  same  skill 
level  required  by  small  systems  for 
current  reporting  and  monitoring 


requirements  for  other  drinking  water 
standards. 

In  addition  to  the  public  comments  on 
the  proposal,  the  Agency  considered 
comments  received  through  an  outreach 
process  that  obtained  input  from  small 
entities,  including  a  Stakeholders 
meeting.  Tribal  consultations,  and  other 
consultations.  After  considering  all  the 
input  from  stakeholders  as  well  as  its 
own  analyses,  the  Agency  has  included 
several  measures  in  today's  rule  that 
should  reduce  the  burden  on  small 


drinking  water  systems:  (l)  A  revised 
monitoring  scheme  with  long-term 
monitoring  reduction  for  most  small 
systems;  (2)  State  discretion  for 
grandfathering  existing  monitoring  data; 
(3)  the  decision  not  to  regulate  non- 
transient,  non-community  water 
systems,  which  are  generally  very  small 
water  systems;  and  (4)  the  selection  of 
a  uranium  MCL  that  is  less  stringent 
than  the  1991  proposed  feasible  level. 
The  uraniujn  MCL  is  still  protective  of 
public  health  with  an  adequate  margin 


of  safety,  but  will  impact  fewer  small 
systems,  reducing  the  niunber  of 
systems  that  may  face  waste  disposal 
issues,  and  increasing  the  likelihood 
that  non-treatment  options  for  achieving 
compliance  may  be  used.  These  items 
are  discussed  in  more  detail  in  sections 
I.D  and  I.J. 

EPA  also  is  preparing  a  small  entity 
compliance  guide  to  help  small  entities 
comply  with  this  rule.  Small  entities 
will  be  able  to  access  a  copy  of  this 
guide  at:  http://www.epa.gov/sbrefa/  (to 
be  available  within  60  days  of  the 
publication  of  the  rule  in  the  Federal 
Register). 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number — 2040-0228 

Under  this  rule,  respondents  to  the 
monitoring,  reporting,  and 
recordkeeping  requirements  include  the 
owners  and  operators  of  community 
water  systems  and  State  officials  that 


must  report  data  to  the  Agency. 
Monitoring  for  radiiun-228,  uranium, 
and  beta  and  photon  emitters  will  be 
required  at  each  entry  point  to  the 
distribution  system  under  the  final 
radionuclides  rule.  States  will  have 
discretion  in  grandfathering  existing 
data  for  determining  initial  monitoring 
baselines  for  the  currently  regulated 
contaminants,  combined  radium-226/- 
228,  gross  alpha  particle  activity,  and 
beta  particle  and  photon  radioactivity. 

EPA  has  estimated  the  burden 
associated  with  the  specific  information 
collection,  record  keeping  and  reporting 
requirements  of  the  proposed  rule  in  the 
accompanying  Information  Collection 
Request  (ICR).  The  ICR  for  today's  final 
rule  compares  the  current  requirements 
to  the  revised  requirements  for 
information  collection,  reporting  and 
record-keeping.  There  are  several 
activities  that  the  State  and  the  CWSs 
must  perform  in  preparing  to  comply 
with  the  revised  Radionuclides  Rule. 
Start-up  activities  include  reading  the 
final  rule  to  become  familiar  with  the 
requirements  and  training  staff  to 
perform  the  required  activities. 


For  PWSs,  the  number  of  hours 
required  to  perform  each  activity  may 
vary  by  system  size.  This  rule  only 
applies  to  community  water  systems.  As 
shovm  in  Table  V-2,  there  are 
approximately  53.121  CWSs  and  56 
States  and  territories  considered  in  this 
ICR  (a  total  of  53,177  respondents). 
During  the  first  three  years  after 
promulgation  of  this  rule,  the  average 
burden  hours  per  respondent  per  year  is 
estimated  to  be  6  hours  for  PWSs  and 
115  hours  for  States.  During  this  period, 
the  total  burden  hour  per  year  for  the 
approximately  53.177  respondents 
covered  by  this  rule  is  estimated  to  be 
342.873  hours  to  prepare  to  comply 
with  this  revised  Radionuclide  Rule. 
There  are  no  new  monitoring,  record- 
keeping, reporting  or  equipment  costs 
for  CWSs  diuing  the  first  three-year 
period,  hence  no  responses  are  expected 
from  the  C^WSs.  The  average  number  of 
responses  for  the  States  is  expected  to 
be  37  per  year  during  the  firs-t  three  year 
period.  Total  annual  labor  costs  dimng 
this  first  3  year  period  are  expected  to 
be  about  $10  million  per  year  for  CWS. 


Table  V-2.— Average  Burden,  Respondents,  and  Responses  During  the  Three-Year  ICR  Approval  Period 


Average  Burden  Hours  per  Year 

Average  Respondents  per  Year 

Average  Burden  Hours  per  Respondent  per  Year 

Average  Responses  per  Year  

Average  Burden  Hours  per  Response  per  Year  ... 
Average  Responses  per  Respondent  per  Yeat  ... 

'  Preparation  only. 

2  Two  over  3-year  period. 


CWSs 


336,433 

53,121 

6 

'0 

'0 

'0 


States 


6.440 

56 

115 

33 

17 

2.66 


Total 
(each  year) 


342,873 

53,177 

121 

33 

17 

.66 


Table  V-3.— Summary  of  Burden  and  Costs  for  the  Radionuclides  Rule  for  the  ICR  Approval  Period 


Respondent  Category 

Number  of 

respondents 

annually 

Number  of 

resp>onses 

annually 

Total  annual 
burden 
(hours) 

Total  annual 
labor  costs 
($  dollars) 

Total  annual 
capital  cost 

Total  annual 
O&Mcost 

CWSs 

53,121 
56 

V) 

237  (2  per 

respondent 

over  3  year 

period) 

336,433 
6,440 

$9,925,042 
247,905 

0 
0 

States  

0 

1 

0 

'      Total 

53,177 

33 

342,873 

10,172,947 

0 

0 

'  Preparation  only. 

2  Two  per  respondent  over  3-year  period 


Three  years  after  the  promulgation 
date,  commimity  water  systems  will 
begin  collecting  mandatory  monitoring 
data  as  described  earlier  in  this  section. 
As  reported  in  the  ICR  (using  a  7% 
discoimt  rate  over  a  23  year  period), 


EPA  estimates  that  today's  revisions  to 
monitoring  will  result  in  a  national 
annual  monitoring,  reporting  and  record 
keeping  burden  of  $  4.85  million 
(25.197  hours)  for  all  CWSs  and  an 
average  annual  programmatic  burden  of 


$63,723  (4.170  hours)  for  States  (total 
for  all  56  jurisdictions)  over  the  first  23 
years  after  promulgation  of  this  rule  (see 
Table  V-4). 
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Table  V-4.— Summary  of  Burden  and  Costs  for  the  Radionuclides  Rule  for  the  Post-ICR  Approval  Period 

Respondent  category 

Number  of 

respondents 

annually 

Number  of 

responses 

annually 

Total  annual 
burden 
(hours) 

Total  annual 
labor  costs 

Total  annual 
capital  cost 

Total  annual 

O&M  cost 

(monitoring) 

CWSs  

States  

53,121 
56 

50,394 
224 

25.197 
4,170 

$537,574 
63.723 

0 
0 

$4,855,439 
63,723 

Total 

53,177 

50.618 

29,367 

601,297 

0 

4,919.162 
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Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  procedures  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
EPA  is  amending  the  table  in  40  CFR 
part  9  of  the  currenUy  approved  ICR 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  requirements  contained  in 
this  final  rule. 

C.  Unfunded  Mandates  Reform  Act 

1.  Siunmary  of  UMRA  Requirements 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million, 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule,  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 


effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  bxu'densome  alternative  if  the 
Administrator  pubUshes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed,  luider  section  203  of 
the  UMRA,  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
estimated  total  annual  compliance  costs 
of  the  final  rule  is  83  million  (See 
section  FV.  Economic  Analyses  for 
additional  information).  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
This  rule  will  establish  requirements 
that  affect  small  community  water 
systems.  EPA  has  determined  that  this 
rule  may  contain  regulatory 
requirements  that  significantly  or 
uniquely  affect  small  governments.  As 
described  in  part  A  of  this  section,  EPA 
has  provided  all  public  water  systems 
(including  small  systems)  with 
opportunities  to  provide  input  into  the 
development  of  this  rule  and  to  be 
informed  about  the  requirements  for 
compliance. 


D.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  (Pub.  L.  104-113, 
section  12(d),  15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g., 
material  specifications,  test  methods, 
sampling  procedvues,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide  to 
Congress,  through  OMB.  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

Today's  rule  does  not  establish  any 
technical  standards,  thus,  NTTAA  does 
not  apply  to  this  rule.  It  should  be 
noted,  however,  that  systems  complying 
with  this  rule  need  to  use  previously 
approved  technical  standards  already 
included  in  §  141.25.  Currently,  a  toted 
of  89  radiochemical  methods  are 
approved  for  compliance  monitoring  of 
radionuclides  in  drinking  water.  Of 
these  methods,  twenty-four  (24)  are 
approved  by  the  Standard  Methods 
Committee  and  are  described  in  the 
"Standard  Methods  for  the  Examination 
of  Waste  and  Wastewater  (13th.  17th, 
18th,  and  19th  editions),"  which  was 
prepared  and  published  by  the 
American  Public  Health  Association.  In 
addition,  twelve  of  the  approved 
radiochemistry  methods  are  from  the 
American  Society  for  Testing  and 
Materials  (ASTM)  and  are  described  in 
the  Annual  Book  of  ASTM  Standards. 
These  methods  and  their  references  are 
provided  in  Table  1-8  (shown  in  section 
I  of  this  preamble). 

E.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  [58  FR 
51735  (October  4,  1993)]  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  nde  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  "Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,"  (59  FR  7629, 
February  16,  1994)  establishes  a  Federal 
policy  for  incorporating  environmental 
justice  into  Federal  agency  missions  by 
directing  agencies  to  identify  and 
address  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  of  its  programs,  policies,  and 
activities  on  minority  and  low-income 
populations.  The  Agency  has 
considered  environmental  justice- 
related  issues  concerning  the  potential 
impacts  of  this  action  and  has  consulted 
with  minority  and  low-income 
stakeholders  by  convening  a  stakeholder 
meeting  via  video  conference 
specifically  to  address  environmental 
justice  issues. 

As  part  of  EPA's  responsibilities  to 
comply  with  E.O.  12898,  the  Agency 
held  a  stakeholder  meeting  via  video 
conference  on  March  12,  1998,  to 
highlight  components  of  pending 
drinking  water  regulations  and  how 
they  may  impact  sensitive  sub- 
populations,  minority  populations,  and 
low-income  populations.  Topics 
discussed  included  treatment 
techniques,  costs  and  benefits,  data 
quality,  health  effects,  and  the 
regulatory  process.  Participants 
included  national.  State,  tribal, 
municipal,  and  individual  stakeholders. 
EPA  conducted  the  meeting  by  video 


conference  call  between  eleven  cities. 
This  meeting  was  a  continuation  of 
stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  programs.  The  major 
objectives  for  the  1998  meeting  were: 

(1)  SoUcit  ideas  from  Environmental 
Justice  (EJ)  stakeholders  on  known 
issues  concerning  current  drinking 
water  regulatory  efforts; 

(2)  Identify  key  issues  of  concern  to  EJ 
stakeholders;  and 

(3)  Receive  suggestions  from  EJ 
stakeholders  concerning  ways  to 
increase  representation  of  EJ 
communities  in  OGWDW  regulatory 
efforts. 

In  addition,  EPA  developed  a  plain- 
English  guide  specifically  for  this 
meeting  to  assist  stakeholders  in 
understanding  the  multiple  and 
sometimes  complex  issues  surrounding 
drinking  water  regidations.  A  meeting 
summary  for  the  March  12, 1998 
Environmental  Justice  stakeholders 
meeting  (USEPA  1998J)  is  available  in 
the  pubhc  docket  for  this  final 
rulemaking. 

The  radionuclides  rule  applies  to  all 
community  water  systems,  which  will 
provide  equal  health  protection  for  all 
minority  and  low-income  populations 
served  by  systems  regulated  imder  this 
rule  from  exposure  to  radionuclides. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmented  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Was  initiated  after  April  21,  1997,  or 
for  which  a  Notice  of  Proposed 
Rulemaking  was  published  after  April 
21,  1998;  (2)  is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866,  and  (3)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  all  three 
criteria,  the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency, 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  EPA  published 
a  notice  of  proposed  rulemaking  before 
April  21,  1998.  However,  EPA's  policy 
since  November  1, 1995  is  to 
consistently  and  explicitly  consider 
risks  to  infants  and  children  in  all  risk 
assessments  generated  diuring  its 
decision  making  process  including  the 


setting  of  standards  to  protect  public 
health  and  the  envirorunent. 

Today's  action  primarily  involves 
retaining  the  current  MCLs  for  the 
regulated  radionuclides,  rather  than 
adopting  the  less  stringent  1991 
proposed  MCLs  for  the  regulated 
radionuclides.  In  addition,  an  MCL  for 
uranium,  currentiy  imregulated,  is 
promulgated  in  today's  rule,  Since 
today's  rule  involves  the  decision  to 
retain  the  more  stringent  current  MCLs 
and  to  adopt  a  uranium  MCL  that  is 
protective  of  both  kidney  toxicity  and 
radiological  carcinogenicity,  today's 
action  is  consistent  with  greater 
protection  of  children's  health. 

The  cancer  risks  estimated  and 
presented  in  today's  final  rule  explicitly 
account  for  differential  cancer  risks  to 
children.  In  the  case  of  uiraniiun  kidney 
toxicity,  there  is  no  iHormation  that 
suggests  that  chilcfren  are  a  sensitive 
subpopulation.  However,  as  discussed 
in  the  Notice  of  Data  Availability 
(USEPA  2000e),  the  Agency  does  have 
reason  to  believe  that  radionuclides  in 
drinking  water  present  higher  unit  risks 
to  children  than  to  adults,  since  there  is 
evidence  that  children  are  more 
sensitive  to  radiation  than  adults. 
Because  of  this,  we  have  expliciUy 
considered  the  risks  to  chilcfren  in 
evaluating  the  lifetime  risks  associated 
with  the  current  MCLs  and  1991 
proposed  MCLs.  In  other  words,  the 
lifetime  risks  that  are  reported  for  each 
MCL  are  integrated  over  the  entire 
lifetime  of  the  individual  and  include 
the  risks  incurred  during  childhood. 

In  more  detail,  the  per  unit  dose  risk 
coefficients  used  to  estimate  lifetime 
risks  are  age-specific  and  organ-specific 
and  are  used  in  a  lifetime  risk  model 
that  applies  the  appropriate  age-specific 
sensitivities  throughout  the  calculation. 
The  model  also  includes  age-specific 
changes  in  organ  mass  and  metabolism, 
which  further  incorporates  age-specific 
effects  pertinent  to  age  sensitivity.  The 
risk  estimate  at  any  age  is  the  best 
estimate  of  risk  for  an  individual  of  that 
age,  so  the  summation  of  these  age- 
specific  risk  estimates  over  all  ages  is 
best  estimate  of  the  lifetime  risk  for  an 
individual.  In  developing  the  lifetime 
risks,  the  model  calculates  the  risks  over 
an  age  distribution  for  a  stationary 
population  to  simulate  the  lifetime  risk 
of  an  individual.  The  model  also 
accoimts  for  competing  causes  of  death 
and  age-specific  siuvival  rates.  These 
adjustments  make  the  lifetime  risk 
estimate  more  realistic.  At  the  same 
time,  consumption  rates  of  food,  water 
and  afr  are  different  between  adults  and 
chilcfren.  The  lifetime  risk  estimates  for 
radionuclides  in  water  use  age-specific 
water  intake  rates  derived  &t)m  average 
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national  consumption  rates  when 
calculating  the  risk  per  unit  intake. 

While  radiation  protection 
organizations  have  developed  the 
concept  of  committed  dose,  the  dose  to 
an  organ  or  tissue  from  time  of  intake 
to  end  of  Ufe,  there  is  no  equivalent  for 
risk.  If  we  define  "committed  risk"  as 


the  lifetime  risk  from  a  given  intake, 
then  it  will  be  easier  to  compare  the 
risks  of  intakes  at  different  times  of  life. 
In  Table  V-5,  the  "committed  risk"  is 
given  for  5  isotopes  and  5  periods  of  life 
and  continuous  Ufetime  exposure.  If  the 
radionuclide  concentration  in  the  water 


is  kept  constant,  the  fraction  of  the 
lifetime  risk  committed  during  any  age 
interval  will  also  remain  constant. 
Unless  the  intake  is  restricted  in  an  age- 
specific  manner,  the  fraction  of  the 
lifetime  risk  contributed  by  any  age 
interval  is  a  constant. 


Table  V-5.— Lifetime  Risks  and  Fractions  of  Lifetime  Risk  Per  Age  Group 


Age  (yrs) 


0-6 


6-18 


18-30 


30-70 


70-110 


0-110 


Lifetime  risk  for  Intalce  of  water  containing  1  Bq/L  during  several  different  age  intervais 


Ra-224 
Ra-226 
Ra-228 
U-238  . 
H-3  ..... 


2.3e-05 
2.9e-05 
1.1e-04 
6.7e-06 
3.9e-09 


3.3e-05 
8.6e-05 
2.6e-04 
1.2e-05 
8.5e-09 


1.1e-05 
5.06-05 
1.26-04 
6.16-06 
6.26-09 


1.5e-05 
5.16-05 
1.16-04 
9.86-06 
9.6&-09 


9.86-07 
2.96-06 
5.16-06 
3.76-07 
6.76-10 


8.46-05 
2.2e-04 
6.16-04 
3.46-05 
2.96-08 


Percentage  of  lifetime  risic  committed  for  water  intalce  during 

the  age  interval 

Ra-224             

28 
13 
17 
19 
13 

40 
39 
43 
33 
29 

13 
23 
20 
18 
21 

18 
23 
19 
28 
33 

1 
1 
1 
1 
2 

100 

Ra-226                      

100 

Ra-228                                 

100 

U-238 

100 

H-3                                                  

100 

In  summary,  today's  decision  to  retain 
the  current  more  stringent  MCLs  for 
radionuclides  and  to  establish  an  MCL 
for  lu-anium  in  drinking  water  is 
consistent  with  the  protection  of 
children's  health.  In  making  this 
decision.  EPA  evaluated  the  lifetime 
radiogenic  cancer  risks  associated  with 
the  current  and  final  MCLs,  which  are 
based  on  age-specific  cancer  risk  models 
that  explicitly  consider  children's 
higher  per  unit  dose  risks. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  if  it  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments  and  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal  governments 
or  if  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commiuiities." 

EPA  does  not  beUeve  that  today's  rule 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  nor  does  it  impose 
substantial  direct  compliance  costs  on 
these  communities.  The  provisions  of 
today's  rules  apply  to  all  community 
water  systems.  Tribal  governments  may 
be  owners  or  operators  of  such  systems, 
however,  nothing  in  today's  provisions 
uniquely  affects  them.  EPA  believes  that 
the  final  rule  will  not  significanUy 
burdens  most  Tribal  systems,  and  in 
some  cases,  will  be  less  burdensome 
than  the  current  radionuclides  rule. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Nonetheless,  EPA  did  inform  and 
involve  Tribal  governments  in  the 
rulemaking  process.  EPA  staff  attended 
the  16th  Annual  Consumer  Conference 
of  the  National  Indian  Health  Board  on 
October  6-8. 1998  in  Anchorage, 
Alaska.  Over  nine  hundred  attendees 
representing  Tribes  from  across  the 
coimtry  were  in  attendance.  During  the 
conference,  EPA  conducted  two 
workshops  for  meeting  participants.  The 
objectives  of  the  workshops  were  to 
present  an  overview  of  EPA's  drinking 
water  program,  solicit  comments  on  key 
issues  of  potential  interest  in  upcoming 


drinking  water  regulations,  and  to 
solicit  advice  in  identifying  an  effective 
consultative  process  with  Tribes  for  the 
future. 

EPA,  in  conjunction  with  the  Inter 
Tribal  Council  of  Arizona  (ITCA),  also 
convened  a  Tribal  consultation  meeting 
on  February  24-25,  1999.  in  Las  Vegas. 
Nevada  to  discuss  ways  to  involve 
Tribal  representatives,  both  Tribal 
coimcil  members  and  tribal  water  utility 
operators,  in  the  stakeholder  process. 
Approximately  twenty-five 
representatives  from  a  diverse  group  of 
Tribes  attended  the  two-day  meeting. 
Meeting  participants  included 
representatives  from  the  following 
Tribes:  Cherokee  Nation,  Nezperce 
Tribe,  Jicarilla  Apache  Tribe,  Blackfeet 
Tribe,  Seminole  Tribe  of  Florida,  Hopi 
Tribe.  Cheyenne  River  Sioux  Tribe, 
Menominee  Indian  Tribe,  Tulalip 
Tribes,  Mississippi  Band  of  Choctaw 
Indians,  Narragansett  Indian  Tribe,  and 
Yakama  Nation. 

The  major  meeting  objectives  were  to: 

(1)  Identify  key  issues  of  concern  to 
Tribal  representatives; 

(2)  Solicit  input  on  issues  concerning 
current  OGWDW  regulatory  efforts; 

(3)  Solicit  input  and  information  that 
should  be  included  in  support  of  future 
drinking  water  regulations;  and 

(4)  Provide  an  effective  format  for 
Tribal  involvement  in  EPA's  regulatory 
development  process. 

EPA  staff  also  provided  an  overview 
on  the  forthcoming  radionuclides  rule  at 
the  meeting.  The  presentation  included 
the  health  concerns  associated  with 
radionuclides,  EPA's  current  position 


on  radionuclides  in  drinking  water,  and 
specific  issues  for  Tribes.  The  following 
questions  were  posed  to  the  Tribal 
representatives  to  begin  discussion  on 
radionuclides  in  drinking  water: 

(1)  What  are  the  current  radionuclides 
levels  in  yoiu'  water  systems? 

(2)  Are  you  treating  for  radionuclides 
if  they  exceed  the  MCL?  Is  it  effective 
and  affordable? 

(3)  What  are  Tribal  water  systems 
affordability  issues  in  regard  to 
radionuclides? 

(4)  Would  in  home  treatment  units  be 
an  acceptable  alternative  to  central 
treatment? 

(5)  What  level  of  monitoring  is 
reasonable? 

The  sununary  for  the  February  24-25, 
1999  meeting  was  sent  to  all  565 
Federally  recognized  Tribes  in  the 
United  States. 

EPA  also  conducted  a  series  of 
workshops  at  the  Annual  Conference  of 
the  National  Tribal  Enviroiunental 
Council  which  was  held  on  May  18-20, 
1999  in  Eureka,  California. 
Representatives  from  over  50  Tribes 
attended  all,  or  part,  of  these  sessions. 
The  objectives  of  the  workshops  were  to 
provide  an  overview  of  forthcoming 
EPA  regulations  affecting  water  systems; 
discuss  changes  to  operator  certification 
requirements;  discuss  funding  for  Tribal 
water  systems;  and  to  discuss 
irmovative  approaches  to  regulatory  cost 
reduction.  Meeting  summaries  for  EPA's 
Tribal  consultations  are  available  in  the 
public  docket  for  this  rulemaking 
(USEPA  1999c,  USEPA  1999d). 

/.  Executive  Order  13132 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensxu-e 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications'are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. " 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus.  Executive 
Order  13132  does  not  apply  to  this  rule 


Although  Executive  Order  13132  does' 
not  apply  to  diis  rule,  EPA  did  consult 
with  representatives  of  State  and  local 
elected  officials  in  the  process  of 
developing  this  final  regulation.  On  May 
30,  2000.  EPA  held  a  one-day  meeting 
in  Washington.  DC  with  representatives 
of  elected  State  and  local  officials  to 
discuss  how  upcoming  drinking  water 
regulations  may  affect  State,  county,  and 
local  governments.  The  rules  discussed 
were:  Arsenic,  Radon,  Radionuclides. 
Long  Term  1  Enhanced  Surface  Water 
Treatment  and  Filter  Backwash  Rule, 
and  the  Ground  Water  Rule.  EPA 
invited  associations  which  represent 
elected  officials,  including  National 
Governors'  Association  (NGA),  National 
League  of  Cities  (NLC),  Council  of  State 
Governments  (CSG).  U.S.  Conference  of 
Mayors,  International  City/Coimty 
Management  Association  (ICMA), 
National  Association  of  Coimties 
(NACO),  National  Association  of  Towns 
and  Townships,  and  National 
Conference  of  State  Legislators  (NCSL). 
EPA  also  invited  the  National 
Association  of  Attorneys  General 
(NAAG).  the  Association  of  State  and 
Territorial  Health  Officials  (ASTHO). 
the  Enviroiunental  Council  of  States 
(ECOS),  and  the  Southern  Govenors' 
Association  (SGO).  With  the  invitation 
letter,  EPA  provided  an  agenda  and 
background  information  about  the  five 
upcoming  drinking  water  rules, 
including  today's  rule. 

Ten  representatives  of  elected  officials 
participated  in  the  one-day  meeting, 
which  included  State  of  Florida — 
Governor  Bush's  Office,  State  of  Ohio- 
Governor  Taft's  Office,  NGA,  NACO, 
NAAG,  NLC.  ECOS,  ICMA,  SGO.  and 
ASTHO.  The  meeting  encompassed 
presentation  and  discussion  about  each 
of  the  five  rules.  The  purpose  of  the 
meeting  was  to: 

•  Provide  information  about  the  five 
upcoming  drinking  water  regulations; 

•  Consult  on  the  expected 
compliance  and  implementation  costs  of 
these  rules  for  State,  county,  and  local 
governments;  and 

•  Gain  a  better  understanding  of 
State,  county,  and  local  governments' 
and  their  elected  officials'  views. 

Following  the  meeting,  EPA  sent  the 
materials  presented  and  distributed  at 
the  meeting  to  the  organizations  that 
were  not  able  to  attend,  in  order  to 
provide  them  additional  information 
about  the  upcoming  regulations.  EPA 
has  prepared  a  meeting  summary  which 
provides  in  more  detail  the  participants' 
concerns  and  questions  regarding  each 
rule.  This  summary  is  available  in  the 
public  docket  supporting  this 
rulemaking  (USEPA  2000c). 


This  meeting  was  not  held  sooner  due 
to  the  relatively  recenUy  signed 
Executive  Order  and  the  need  to 
consider  how  to  best  comply  with  its 
terms  and  conditions.  Thus,  many  of  the 
issues  associated  with  today's 
rulemaking  were  in  relatively  advanced 
stages  of  development  by  the  time  of  the 
May  30,  2000  meeting.  Nevertheless,  we 
endeavored  to  accommodate  each  of  the 
conmients  received  from  elected 
officials  or  their  representatives  to  the 
maximum  extent  possible,  within  the 
constraints  imposed  by  our  statutory 
mandate  to  protect  pubhc  health 
through  the  promulgation  of  drinking 
water  standards. 

The  principal  concerns  of  these 
officials  were  the  overall  burden  of  the 
rule  and  the  potentially  high  costs  of 
compliance  with  its  provisions.  In 
particular,  they  expressed  concerns 
about  the  affordability  for  the  rule  for 
small  systems  and  costs  for  disposal  of 
treatment  residues  that  may  be 
considered  hazardous  due  to 
radioactivity.  In  response,  we  took 
several  steps  to  address  these  particidar 
concerns  as  well  as  actions  in  response 
to  the  generahzed  concern  about  the 
overall  biu-den  of  the  rule. 

EPA  believes  that  today's  regulatory 
action  is  necessary  to  reduce  kidney 
toxicity  and  cancer  health  risks  from 
mtmiiun,  as  well  as  to  maintain  pubhc 
health  protection  resulting  from  the 
current  radionuclide  National  Primary 
Drinking  Water  Regulations.  The 
Agency  understands  the  officials' 
concerns  about  regulatory  burden  and 
have  addressed  them  in  several  ways. 
First.  EPA  selected  a  less  stringent  MCL 
for  uraniiun  of  30  jig/L  by  invoking  the 
discretionary  authority  for  the 
Administrator  to  set  an  MCL  less 
stringent  than  the  feasible  level  if  the 
benefits  of  an  MCL  set  at  the  feasible 
level  would  not  justify  the  costs  (section 
1412(b)(6)).  As  a  result,  fewer  water 
systems  will  be  in  violation  of  the 
uraniiun  MCL,  reducing  the  number  of 
systems  that  may  face  radioactive  waste 
disposal  issues,  and  resulting  in  the 
ability  of  a  higher  percentage  of  water 
systems  to  use  non-treatment  options  for 
achieving  compUance  (e.g.,  new  wells, 
blending  of  water  sources,  modifying 
existing  operations,  etc.). 

To  further  mitigate  impacts  on  water 
systems  and  State  drinking  water 
programs,  EPA  is  allowing  State 
discretion  in  grandfathering  data  for 
determining  initial  monitoring 
frequency.  Since  the  data  grandfathering 
plan  will  be  a  part  of  a  State's  primacy 
package,  EPA  will  have  oversight  over 
the  data  grandfathering  process.  EPA 
believes  that  this  approach  provides 
flexibility  for  States  to  consider  their 
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particular  circumstances,  while 
allowing  EPA  to  ensure  that  goals  are 
met.  Under  this  approach,  many 
systems  will  be  able  to  use  existing 
monitoring  data  to  establish  initial 
monitoring  baselines,  which  will  be 
used  to  determine  hiture  monitoring 
frequency  under  the  Standeirdized 
Monitoring  Framework.  Water  systems 
that  do  not  have  adequate  data  to 
grandfather  will  be  required  to  follow 
the  requirements  for  new  monitoring. 
The  details  of  these  requirements  can  be 
found  in  part  J  of  section  I,  "Where  and 
how  often  must  a  water  system  test  for 
radionuclides?"  EPA  expects  that  there 
will  be  overall  reduced  monitoring 
burden  in  the  long-term,  with 
monitoring  relief  being  targeted  towards 
those  water  systems  that  have  low 
radionuclide  levels.  Today's  final  rule 
will  not  apply  to  non-transient,  non- 
coramimity  water  systems  [e.g.,  schools, 
state  parks,  nursing  homes),  which  are 
primarily  small  groimd  water  systems. 

EPA  will  provide  guidance  to  small 
water  systems  on  complying  with 
today's  rule.  This  will  include 
information  on  monitoring,  treatment 
technology  and  other  compliance 
options,  including  information  on  the 
disposal  of  water  treatment  residuals. 
Regarding  the  cost  of  treatment,  EPA 
agrees  that  treatment  technologies  can 
be  expensive  for  small  water  systems. 
However,  EPA  expects  that  many  small 
water  systems  will  rely  on  other 
compliance  options,  e.g.,  alternate 
soiuce,  purchasing  water,  and  point-of- 
use  devices.  In  cases  in  which  small 
water  systems  have  no  other  option  and 
cannot  afford  to  install  treatment,  they 
may  apply  to  the  State  for  exemptions 
(see  part  M  of  section  I,  "Can  my  water 
system  get  a  variance  or  an 
exemption?"),  which  gives  them  extra 
time.  An  exemption  is  limited  to  three 
years  after  the  otherwise  applicable 
compliance  date,  although  extensions 
up  to  a  total  of  six  additional  years  may 
be  available  to  small  systems  under 
certain  conditions.  If  a  water  system  has 
very  high  contaminant  levels  and  no 
compliance  options  other  than 
treatment,  the  water  system  can  apply 
for  a  variance,  under  the  requirements 
described  in  part  M  of  section  I.  In 
addition,  there  are  various  soiuces  of 
funding  for  State  and  local  governments, 
including  the  Drinking  Water  State 
Revolving  Fund,  which  is  described  in 
part  M  of  section  I,  "What  financial 
assistance  is  available  for  complying 
with  the  rule?" 


/.  Consultation  With  the  Science 
Advisory  Board  and  the  National 
Drinking  Water  Advisory  Council 

In  accordance  with  section  1412(d) 
and  (e)  of  SDWA,  EPA  consulted  with 
the  Science  Advisory  Bocird  and 
National  Drinking  Water  Advisory 
Coimcil  and  considered  their  comments 
in  developing  this  rule.  See  the  OW 
Docket  for  additional  information. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  tcike  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  December  8,  2003. 
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List  of  Subiects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  141 

Environmental  protection.  Chemicals, 
Indians-lands,  Incorporation  by 
reference.  Intergovernmental  relations, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Water 
supply. 

40  CFR  Part  142 

Environmental  protection. 
Administrative  practice  and  procedure. 
Chemicals,  Indians-lands, 
Intergovernmental  relations.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Water  supply. 

Dated:  November  21.  2000. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
40  CFR  parts  9,  141,  and  142  are 
amended  as  follows: 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq..  1311,  1313d,  1314,  1318, 
1321,  1326-1330,  1324,  1344,  1345  (d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6.  300J-1, 
300J-2,  300J-3,  300)^,  300J-9,  1857  et  seq., 
6901-6992k.  7401-7671q,  7542,  9601-9657, 
11023,  11048. 

2.  In  §  9.1  the  table  is  amended  by: 

(a)  Removing  the  entry  for  14 1.2  5- 
141.30  and  adding  new  entries  for 
141.25(a}-(e),  141.26  (a)-(b),  and 
141.27-141.30; 

(b)  Removing  the  entry  for  142.14(a)- 
(d)(7)  and  adding  new  entries  for 
142.14(a)-(d)(3),  142.14(d)(4)-{5),  and 
142.14(d)(6)-(7);  and 

(c)  Removing  the  entry  for 
142.15(c)(5)-(d)  and  adding  new  entries 
for  142.15(c)(5),  142.15(c)(6)-(7),  and 
142.15(d). 

The  additions  read  as  follows: 

§  9.1     0MB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


0MB 
control  No. 


40  CFR  citation 


OMB 
control  No. 


National  Primary  Drinking 
Water  Regulations 


I 


141.25(a)-{e)  2040-0090 

141.26(a)-(b)  2040-0228 

141.27-141.30  2040-0090 


National  Primary  Drinking  Water 
Regulations  implementation 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l.  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-4, 
300J-9,  and  300i-ll. 

Subpart  B — [Amended] 
§§141.15  and  141.16    [Removed] 

2.  Sections  141.15  and  141.16  are 
removed. 


Subpart  C— [Amended] 

3.  Section  141.25  is  amended  by: 

a.  Revising  paragraph  (a)  introductory 
text  (the  table  remains  unchanged), 

b.  Revising  paragraph  (c)(1), 

c.  Revising  paragraph  (c)(2)  and 
redisgnating  Table  B  in  paragraph  (c)(2) 
as  Table  C  and 

d.  Revising  paragraph  (d). 
The  revisions  read  as  follows: 

§  1 41 .25    Analytical  methods  for 
radioactivity. 

(a)  Analysis  for  the  following 
contaminants  shall  be  conducted  to 
determine  compliance  with  §  141.66 
(radioactivity)  in  accordance  with  the 
methods  in  the  following  table,  or  their 
equivalent  determined  by  EPA  in 
accordance  with  §  141.27. 
•        *     ^  »        *        • 

(c)*  *  * 

(1)  To  determine  compliance  with 
§  141.66(b),  (c),  and  (e)  the  detection 
hmit  shall  not  exceed  the 
concentrations  in  Table  B  to  this 
paragraph. 


Table  B.— Detection  Limits  for 
Gross  Alpha  Particle  Activity, 
Radium  226,  Radium  228,  and 
Uranium 


142.14(aHd)(3) 2040-0090 

142.14(d)(4)-(5)  2040-0228 

142.14(d)(6H7) 2040-0090 

•                •                •               •  . 

142.15(C)(5)  2040-0090 

142.15(c)(6)-<7)  2040-0228 

142.15(d)  2040-0090 


Contaminant 

Detection 
limit 

Gross  alpha  particle  activity  

Radium  226  

3pCi/L 
IpCiA- 
1pCirt_ 
Resefve 

Radium  228  

Uranium  

(2)  To  determine  compliance  with 
§  141.66(d)  the  detection  limits  shall  not 
exceed  the  concentrations  Usted  in 
Table  C  to  this  paragraph. 

***** 

(d)  To  judge  compliance  with  the 
maximiun  contaminant  levels  listed  in 
§  141.66,  averages  of  data  shall  be  used 
and  shall  be  roimded  to  the  same 
niunber  of  significant  figiu^s  as  the 
maximum  contaminant  level  for  the 
substance  in  question. 
***** 

4.  Section  141.26  is  revised  to  read  as 
follows: 

§  1 41 .26    Monitoring  frequency  and 
compliance  requirements  for  radionuclides 
in  community  water  systems 

(a)  Monitoring  and  compliance 
requirements  for  gross  alpha  particle 
acdvity,  radiiun-226,  radium-228,  and 
uranium. 

(1)  Commimity  water  systems  (CWSs) 
must  conduct  initial  monitoring  to 
determine  compliance  with  §  141.66(b), 
(c),  and  (e)  by  December  31,  2007.  For 
the  piuposes  of  monitoring  for  gross 
alpha  particle  activity,  radiiun-226, 
radium-228,  luaniiun,  and  beta  particle 
and  photon  radioactivity  in  drinking 
water,  "detection  limit"  is  defined  as  in 
§  141.25(c). 

(i)  Applicability  and  sampling 
location  for  existing  community  water 
systems  or  soiux:es.  All  existing  CWSs 
using  groimd  water,  surface  water  or 
systems  using  both  groimd  and  surface 
water  (for  the  purpose  of  this  section 
hereafter  referred  to  as  systems)  must 
sample  at  every  entry  point  to  the 
distribution  system  that  is 
representative  of  all  sources  being  used 
(hereafter  called  a  sampling  point) 
under  normal  operating  conditions.  The 
system  must  take  each  sample  at  the 
same  sampling  point  unless  conditions 
make  another  sampling  point  more 
representative  of  each  source  or  the 
State  has  designated  a  distribution 
system  location,  in  accordance  with 
paragraph  (a)(2)(ii)(C)  of  this  section. 

(ii)  Applicability  and  sampling 
location  for  new  community  water 
systems  or  sources.  All  new  CWSs  or 
CWSs  that  use  a  new  source  of  water 
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must  begin  to  conduct  initial  monitoring 
for  the  new  source  within  the  first 
quarter  after  initiating  use  of  the  source. 
CWSs  must  conduct  more  frequent 
monitoring  when  ordered  by  the  State  in 
the  event  of  possible  contamination  or 
when  changes  in  the  distribution  system 
or  treatment  processes  occur  which  may 
increase  the  concentration  of 
radioactivity  in  finished  water. 

(2)  hiitial  monitoring:  Systems  must 
conduct  initial  monitoring  for  gross 
alpha  particle  activity,  radiimi-226, 
radium-228,  and  uranium  as  follows: 

(i)  Systems  without  acceptable 
historical  data,  as  defined  below,  must 
collect  four  consecutive  quarterly 
samples  at  all  sampling  points  before 
December  31,  2007. 

(ii)  Grandfathering  of  data:  States  may 
allow  historical  monitoring  data 
collected  at  a  sampling  point  to  satisfy 
the  initial  monitoring  requirements  for 
that  sampling  point,  for  the  following 
situations. 

(A)  To  satisfy  initial  monitoring 
requirements,  a  commimity  water 
system  having  only  one  entry  point  to 
the  distribution  system  may  use  the 
monitoring  data  from  the  last 
compliance  monitoring  period  that 
began  between  Jime  2000  and  December 
8,  2003. 

(B)  To  satisfy  initial  monitoring 
requirements,  a  community  water 
system  with  multiple  entry  points  and 
having  appropriate  historical 
monitoring  data  for  each  entry  point  to 
the  distribution  system  may  use  the 
monitoring  data  from  the  last 
compliance  monitoring  period  that 
began  between  June  2000  and  December 
8,  2003. 

(C)  To  satisfy  initial  monitoring 
requirements,  a  community  water 
system  with  appropriate  historical  data 
for  a  representative  point  in  the 
distribution  system  may  use  the 
monitoring  data  from  the  last 
compliance  monitoring  period  that 
began  between  Jime  2000  and  December 
8,  2003,  provided  that  the  State  finds 
that  the  historical  data  satisfactorily 
demonstrate  that  each  entry  point  to  the 
distribution  system  is  expected  to  be  in 
compliance  based  upon  the  historical 
data  and  reasonable  assumptions  about 
the  variability  of  contaminant  levels 
between  entiy  points.  The  State  must 
make  a  written  finding  indicating  how 
the  data  conforms  to  the  these 
requirements. 

(iii)  For  gross  alpha  particle  activity, 
uranium,  radium-226,  and  radium-228 
monitoring,  the  State  may  waive  the 
final  two  quarters  of  initial  monitoring 
for  a  sampling  point  if  the  results  of  the 
samples  fit)m  the  previous  two  quarters 
are  below  the  detection  limit. 


(iv)  If  the  average  of  the  initial 
monitoring  results  for  a  sampling  point 
is  above  the  MCL,  the  system  must 
collect  and  analyze  quarterly  samples  at 
that  sampling  point  until  the  system  has 
results  from  four  consecutive  quarters 
that  are  at  or  below  the  MCL,  linless  the 
system  enters  into  another  schedule  as 
part  of  a  formal  compliance  agreement 
with  the  State. 

(3)  Reduced  monitoring:  States  may 
allow  community  water  systems  to 
reduce  the  future  frequency  of 
monitoring  from  once  every  three  years 
to  once  every  six  or  nine  years  at  each 
sampling  point,  based  on  the  following 
criteria. 

(i)  If  the  average  of  the  initial 
monitoring  results  for  each  contaminant 
[i.e.,  gross  alpha  particle  activity, 
uranium,  radium-226,  or  radium-228)  is 
below  the  detection  Umit  specified  in 
Table  B,  in  §  141.25(c)(1),  the  system 
must  collect  and  analyze  for  that 
contaminant  using  at  least  one  sample  at 
that  sampling  point  every  nine  years. 

(ii)  For  gross  alpha  particle  activity 
and  uranium,  if  the  average  of  the  initial 
monitoring  results  for  each  contaminant 
is  at  or  above  the  detection  Umit  but  at 
or  below  V2  the  MCL,  the  system  must 
collect  and  analyze  for  that  contaminant 
using  at  least  one  sample  at  that 
sampling  point  every  six  years.  For 
combined  radium-226  and  radium-228, 
the  analytical  results  must  be  combined. 
If  the  average  of  the  combined  initial 
monitoring  results  for  radiiun-226  and 
radium-228  is  at  or  above  the  detection- 
limit  but  at  or  below  V2  the  MCL,  the 
system  must  collect  and  analyze  for  that 
contaminant  using  at  least  one  sample  at 
that  sampling  point  every  six  years. 

(iii)  For  gross  alpha  particle  activity 
and  uranium,  if  the  average  of  the  initial 
monitoring  results  for  each  contaminant 
is  above  V2  the  MCL  but  at  or  below  the 
MCL.  the  system  must  collect  and 
analyze  at  least  one  sample  at  that 
sampling  point  every  three  years.  For 
combined  radium-226  and  radiiun-228, 
the  analytical  results  must  be  combined. 
If  the  average  of  the  combined  initial 
monitoring  results  for  radiiun-226  and 
radium-228  is  above  V2  the  MCL  but  at 
or  below  the  MCL,  the  system  must 
collect  and  analyze  at  least  one  sample 
at  that  sampling  point  every  three  years. 

(iv)  Systems  must  use  the  samples 
collected  during  the  reduced  monitoring 
period  to  determine  the  monitoring 
frequency  for  subsequent  monitoring 
periods  (e.g.,  if  a  system's  sampling 
point  is  on  a  nine  year  monitoring 
period,  and  the  sample  result  is  above 
V2  MCL,  then  the  next  monitoring 
period  for  that  sampling  point  is  three 
years). 


(v)  If  a  system  has  a  monitoring  result 
that  exceeds  the  MCL  while  on  reduced 
monitoring,  the  system  must  collect  and 
analyze  quarterly  samples  at  that 
sampling  point  until  the  system  has 
results  from  four  consecutive  quarters 
that  are  below  the  MCL,  unless  the 
system  enters  into  another  schedule  as 
part  of  a  formal  compliance  agreement 
with  the  State. 

(4)  Compositing:  To  fulfill  quarterly 
monitoring  requirements  for  gross  alpha 
particle  activity,  radium-226,  radium- 
228,  or  lu-anium,  a  system  may 
composite  up  to  four  consecutive 
quarterly  samples  from  a  single  entry 
point  if  analysis  is  done  within  a  year 
of  the  first  sample.  States  will  treat 
analjrtical  results  from  the  composited 
as  the  average  analytical  result  to 
determine  compliance  with  the  MCLs 
and  the  future  monitoring  frequency.  If 
the  analytical  result  from  the 
composited  sample  is  greater  than  V2 
MCL,  the  State  may  direct  the  system  to 
take  additional  quarterly  samples  before 
allowing  the  system  to  sample  under  a 
reduced  monitoring  schedule. 

(5)  A  gross  alpha  particle  activity 
measurement  may  be  substituted  for  the 
required  radiiun-226  measurement 
provided  that  the  measured  gross  alpha 
particle  activity  does  not  exceed  5 
pCi/1.  A  gross  alpha  particle  activity 
measurement  may  be  substituted  for  the 
required  uranium  measurement 
provided  that  the  measured  gross  alpha 
particle  activity  does  not  exceed  15 
pCi/1. 

The  gross  alpha  measurement  shall 
have  a  confidence  interval  of  95% 
(1.65a,  where  o  is  the  standard 
deviation  of  the  net  counting  rate  of  the 
sample)  for  radiiun-226  and  uranium. 
When  a  system  uses  a  gross  alpha 
particle  activity  measurement  in  lieu  of 
a  radiiun-226  and/or  uranium 
measurement,  the  gross  alpha  particle 
activity  analytical  result  will  be  used  to 
determine  the  future  monitoring 
frequency  for  radium-226  and/or 
uranium.  If  the  gross  alpha  particle 
activity  result  is  less  than  detection,  V2 
the  detection  limit  will  be  used  to 
determine  compliance  and  the  future 
monitoring  frequency- 

(b)  Monitoring  ana  compliance 
requirements  for  beta  particle  and 
photon  radioactivity. 

To  determine  compliance  with  the 
maximum  contaminant  levels  in 
§  141.66(d)  for  beta  particle  and  photon 
radioactivity,  a  system  must  monitor  at 
a  frequency  as  follows: 

(1)  Community  water  systems  (both 
surface  and  ground  water)  designated  by 
the  State  as  vulnerable  must  sample  for 
beta  particle  and  photon  radioactivity. 
Systems  must  collect  quarterly  samples 


for  beta  emitters  and  annual  samples  for 
tritium  and  strontium-90  at  each  entry 
point  to  the  distribution  system 
(hereafter  called  a  sampling  point), 
beginning  within  one  quarter  after  being 
notified  by  the  State.  Systems  already 
designated  by  the  State  must  continue  to 
sample  until  the  State  reviews  and 
either  reaffirms  or  reifioves  the 
designation. 

(i)  If  the  gross  beta  particle  activity 
minus  the  naturally  occurring 
potassium-40  beta  particle  activity  at  a 
sampling  point  has  a  running  annual 
average  (computed  quarterly)  less  than 
or  equal  to  50  pCi/L  (screening  level), 
the  State  may  reduce  the  frequency  of 
monitoring  at  that  sampling  point  to 
once  every  3  years.  Systems  must  collect 
all  samples  required  in  paragraph  (bid) 
of  this  section  during  the  reduced 
monitoring  period. 

(ii)  For  systems  in  the  vicinity  of  a 
nuclear  facility,  the  State  may  allow  the 
CWS  to  utilize  environmental 
surveillance  data  collected  by  the 
nuclear  facility  in  lieu  of  monitoring  at 
the  system's  entry  point(s),  where  the 
State  determines  if  such  data  is 
applicable  to  a  particular  water  system. 
In  the  event  that  there  is  a  release  from 
a  nuclear  facility,  systems  which  are 
using  surveillance  data  must  begin 
monitoring  at  the  community  water 
system's  entry  point(s)  in  accordance 
with  paragraph  (b)(1)  of  this  section. 

(2)  Community  water  systems  (both 
surface  and  ground  water)  designated  by 
the  State  as  utilizing  waters 
contaminated  by  effluents  from  nuclear 
facilities  must  sample  for  beta  particle 
and  photon  radioactivity.  Systems  must 
collect  quarterly  samples  for  beta 
emitters  and  iodine-131  and  annual 
samples  for  tritium  and  strontium-90  at 
each  entry  point  to  the  distribution 
system  (hereafter  called  a  sampling 
point),  beginning  within  one  quarter 
after  being  notified  by  the  State. 
Systems  already  designated  by  the  State 
as  systems  using  waters  contaminated 
by  effluents  from  nuclear  facilities  must 
continue  to  sample  until  the  State 
reviews  and  either  reaffirms  or  removes 
the  designation. 

(i)  Quarterly  monitoring  for  gross  beta 
particle  activity  shall  be  based  on  the 
analysis  of  monthly  samples  or  the 
analysis  of  a  composite  of  three  monthly 
samples.  The  former  is  recommended. 

(ii)  For  iodine-131,  a  composite  of  five 
consecutive  daily  samples  shall  be 
analyzed  once  each  quarter.  As  ordered 
by  the  State,  more  frequent  monitoring 
shall  be  conducted  when  iodine-131  is 
identified  in  the  finished  water. 

(iii)  Annual  monitoring  for  strontium- 
90  and  tritium  shall  be  conducted  by 
means  of  the  analysis  of  a  composite  of 


four  consecutive  quarterly  samples  or 
analysis  of  four  quarterly  samples.  The 
latter  procedure  is  recommended. 

(iv)  If  the  gross  beta  particle  activity 
beta  minus  the  naturally  occurring 
potassium-40  beta  particle  activity  at  a 
sampling  point  has  a  running  annual 
average  (computed  quarterly)  less  than 
or  equal  to  15  pCi/L,  the  State  may 
reduce  the  frequency  of  monitoring  at 
that  sampling  point  to  every  3  years. 
Systems  must  collect  all  samples 
required  in  paragraph  (b)(2)  of  this 
section  during  the  reduced  monitoring 
period. 

(v)  For  systems  in  the  vicinity  of  a 
nuclear  facihty,  the  State  may  allow  the 
CWS  to  utilize  environmental 
surveillance  data  collected  by  the 
nuclear  facility  in  lieu  of  monitoring  at 
the  system's  entry  point(s),  where  the 
State  determines  if  such  data  is 
applicable  to  a  particular  water  system. 
In  the  event  that  there  is  a  release  from 
a  nuclear  facility,  systems  which  are 
using  surveillance  data  must  begin 
monitoring  at  the  community  water 
system's  entr>'  point(s)  in  accordance 
with  paragraph  (b)(2)  of  this  section. 

(3)  Community  water  systems 
designated  by  the  State  to  monitor  for 
beta  particle  and  photon  radioactivity 
can  not  apply  to  the  State  for  a  waiver 
from  the  monitoring  frequencies 
specified  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section. 

(4)  Community  water  systems  may 
analyze  for  naturally  occurring 
potassium-40  beta  particle  activity  from 
the  same  or  equivalent  sample  used  for 
the  gross  beta  particle  activity  analysis. 
Systems  are  allowed  to  subtract  the 
potassium-40  beta  particle  activity  value 
from  the  total  gross  beta  particle  activity 
value  to  determine  if  the  screening  level 
is  exceeded.  The  potassium-40  beta 
particle  activity  must  be  calculated  by 
multiplying  elemental  potassium 
concentrations  (in  mg/L)  by  a  factor  of 
0-82. 

(5)  If  the  gross  beta  particle  activity 
minus  the  naturally  occurring 
potassium-40  beta  particle  activity 
exceeds  the  screening  level,  an  analysis 
of  the  sample  must  be  performed  to 
identify  the  major  radioactive 
constituents  present  in  the  sample  and 
the  appropriate  doses  must  be 
calculated  and  summed  to  determine 
compliance  with  §  141.66(d)(1),  using 
the  formula  in  §  141.66(d)(2).  Doses 
must  also  be  calculated  and  combined 
for  measured  levels  of  tritium  and 
strontium  to  determine  compliance. 

(6)  Systems  must  monitor  monthly  at 
the  sampling  point(s)  which  exceed  the 
maximum  contaminant  level  in 

§  141.66(d)  beginning  the  month  after 
the  exceedance  occurs.  Systems  must 


continue  monthly  monitoring  until  the 
system  has  established,  by  a  rolling 
average  of  3  monthly  samples,  that  the 
MCL  is  being  met.  Systems  who 
establish  that  the  MCL  is  being  met 
must  return  to  quarterly  monitoring 
until  they  meet  the  requirements  set 
forth  in  paragraph  (b)(l)(ii)  or  (b)(2)(i)  of 
this  section. 

(c)  General  monitoring  and 
compliance  requirements  for 
radionuclides. 

(1)  The  State  may  require  more 
frequent  monitoring  than  specified  in 
paragraphs  (a)  and  (b)  of  this  section,  or 
may  require  confirmation  samples  at  its 
discretion.  The  results  of  the  initial  and 
confirmation  samples  will  be  averaged 
for  use  in  compliance  determinations. 

(2)  Each  public  water  systems  shall 
monitor  at  the  time  designated  by  the 
State  during  each  compliance  period. 

(3)  Compliance:  Compliance  with 
§  141.66  (b)  through  (e)  will  be 
determined  based  on  the  analytical 
result(s)  obtained  at  each  sampling 
point.  If  one  sampling  point  is  in 
violation  of  an  MCL,  the  system  is  in 
violation  of  the  MCL. 

(i)  For  systems  monitoring  more  than 
once  per  year,  compliance  with  the  MCL 
is  determined  by  a  running  annual 
average  at  each  sampling  point.  If  the 
average  of  any  sampling  point  is  greater 
than  the  MCL,  then  the  system  is  out  of 
comphance  with  the  MCL. 

(ii)  For  systems  monitoring  more  than 
once  per  year,  if  any  sample  result  will 
cause  the  running  average  to  exceed  the 
MCL  at  any  sample  point,  the  system  is 
out  of  comphance  with  the  MCL 
immediately. 

(iii)  Systems  must  include  all  samples 
taken  and  analyzed  under  the 
provisions  of  this  section  in  determining 
compliance,  even  if  that  number  is 
greater  than  the  minimum  required. 

(iv)  If  a  system  does  not  collect  all 
required  samples  when  compliance  is 
based  on  a  running  annual  average  of 
quarterly  samples,  compliance  will  be 
based  on  the  running  average  of  the 
samples  collected. 

(v)  If  a  sample  result  is  less  than  the 
detection  limit,  zero  will  be  ujsed  to 
calculate  the  annual  average,  unless  a 
gross  alpha  particle  activity  is  being 
used  in  lieu  of  radium-226  and/or 
uranium.  If  the  gross  alpha  particle 
activity  result  is  less  than  detection,  V2 
the  detection  limit  will  be  used  to 
calculate  the  annual  average. 

(4)  States  have  the  discretion  to  delete 
results  of  obvious  sampling  or  analytic 
errors. 

(5)  If  the  MCL  for  radioactivity  set 
forth  in  §  141.66  (b)  through  (e)  is 
exceeded,  the  operator  of  a  community 
water  system  must  give  notice  to  the 
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State  pursuant  to  §  141.31  and  to  the 
pubUc  as  required  by  subpart  Q  of  this 
part. 

Subpart  F — [Amended] 

5.  A  new  §  141.55  is  added  to  subpart 
F  to  read  as  follows: 

§  1 41 .55    Maximum  contaminant  level  goals 
for  radionuclides. 

MCLGs  for  radionuclides  are  as 
indicated  in  the  following  table: 


Contaminant 

MCLG 

1 .  Combined  radium-226  and  radium- 

Zero. 

228. 

2.  Gross  alpha  particle  activity  (ex- 

Zero. 

cluding  radon  and  uranium). 

3.  Beta  particle  and  photon  radioac- 

Zero. 

tivity. 

4  Uranium  

Zero. 

Subpart  G — National  Primary  Drinking 
Water  Regulations:  Maximum 
Contaminant  Levels  and  Maximum 
Residual  Disinfectant  Levels 

6.  The  heading  of  subpart  G  is  revised 
as  set  out  above. 


7.  A  new  §  141.66  is  added  to  subpart 
G  to  read  as  follows: 

§  1 41 .66    Maximum  contaminant  levels  for 
radionuclides. 

(a)  (Reserved] 

(b)  MCL  for  combined  radium-226  and 
-228.  The  maximiun  contaminant  level 
for  combined  radiiun-226  jmd  radium- 
228  is  5  pCi/L.  The  combined  radium- 
226  and  radium-228  value  is  determined 
by  the  addition  of  the  results  of  the 
analysis  for  radiiun-226  and  the  analysis 
for  radium-228. 

(c)  MCL  for  gross  alpha  particle 
activity  (excluding  radon  and  umnium). 
The  maximum  contaminant  level  for 
gross  alpha  particle  activity  (including 
radium-226  but  excluding  radon  and 
uranilun)  is  15  pCi/L. 

(d)  MCL  for  beta  particle  and  photon 
radioactivity.  (1)  The  average  annual 
concentration  of  beta  pai^icle  and 
photon  radioactivity  from  man-made 
radionuclides  in  drinking  water  must 
not  produce  an  annual  dose  equivalent 
to  the  total  body  or  Jiny  internal  organ 
greater  than  4  millirein/year  (mrem/ 
year). 

(2)  Except  for  the  radionuclides  Usted 
in  table  A,  the  concentration  of  man- 


made  radionuclides  causing  4  mrem 
total  body  or  organ  dose  equivalents 
must  be  calculated  on  the  basis  of  2  liter 
per  day  drinking  water  intake  using  the 
168  hour  data  list  in  "Maximum 
Permissible  Body  Biudens  and 
Maximum  Permissible  Concentrations 
of  Radionuclides  in  Air  and  in  Water  for 
Occupational  Exposure,"  NBS  (National 
Biueau  of  Standards)  Handbook  69  as 
amended  August  1963,  U.S.  Department 
of  Commerce.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  this  document  are  available 
from  the  National  Technical  Information 
Service.  NTIS  ADA  280  282,  U.S. 
Department  of  Conunerce.  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  toll-free  number  is  800-553-6847. 
Copies  may  be  inspected  at  EPA's 
Drinking  Water  Docket,  401  M  Street, 
SW.,  Washington.  DC  20460;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700. 
Washington.  DC.  If  two  or  more 
radionuclides  are  present,  the  siun  of 
their  annual  dose  equivalent  to  the  total 
body  or  to  any  organ  shall  not  exceed 
4  mrem/year. 


Table  A.— Average  Annual  Concentrations  Assumed  To  Produce:  a  Total  Body  or  Organ  Dose  of  4  mrem/yr 


1 .  Radionuclide 

2.  Tritium  

3.  Strontium-90 


Critical  organ 
Total  body  .... 
Bone  Marrow 


pCi  per  liter 

20,000 

8 


(e)  MCL  for  uranium.  The  ma3cimum 
contaminant  level  for  uranium  is  30  \ig/ 
L. 

(f)  Compliance  dates.  (1)  Compliance 
dates  for  combined  radium-226  and 
-228,  gross  alpha  particle  activity,  gross 
beta  particle  and  photon  radioactivity, 
and  uranium:  Community  water  systems 
must  comply  with  the  MCLs  listed  in 
paragraphs  (b).  (c),  (d),  and  (e)  of  this 
section  beginning  December  8.  2003  and 


comphance  shall  be  determined  in 
accordance  with  the  requirements  of 
§§  141.25  and  141.26.  Comphance  with 
reporting  requirements  for  the 
radionuclides  under  appendix  A  to 
subpart  O  and  appendices  A  and  B  to 
subpart  Q  is  required  on  December  8, 
2003. 

(g)  Best  available  technologies  (BATs) 
for  radionuclides.  The  Administrator, 
piu'suant  to  section  1412  of  the  Act, 


hereby  identifies  as  indicated  in  the 
following  table  the  best  technology 
available  for  achieving  compliance  with 
the  maximiun  contaminant  levels  for 
combined  radium-226  and  -228, 
uranium,  gross  alpha  particle  activity, 
and  beta  particle  and  photon 
radioactivity. 


Table  B.— BAT  for  Combined  Radium-226  and  Radium-228,  Uranium,  Gross  Alpha  Particle  Activity,  and  Beta 

Particle  and  Photon  Radioactivity 


Contaminant 

BAT 

1  Combined  radium-226  arKJ  radium-228              

Ion  exchange,  reverse  osmosis,  lime  softening. 

2.  Uranium  

3  Gross  alpha  particle  activity  (excluding  Radon  and  Uranium)  

Ion  exchange,  reverse  osmosis,  lime  softening,  coagulation/filtration. 
Reverse  osmosis. 

4  Beta  oarticle  and  ohoton  radioactivitv            

Ion  exchange,  reverse  osmosis. 

(h)  Small  systems  compliance 
technologies  list  for  radionuclides. 
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Table  C— List  of  Small  Systems  Compliance  Technologies  for  Radionuclides  and  Limitations  to  Use 


Unit  technologies 


1.  Ion  exchange  (IE)  

2.  Point  of  use  (POU  2)  IE 

3.  Reverse  osmosis  (RO) 


4.  P0U2  RO 


5.  Lime  softening  

6.  Green  sand  filtration  

7.  Co-precipitation  with  Barium  sulfate 

8.  Electrodialysis/electrodialysis  reversal 

9.  Pre-tormed  hydrous  Manganese  oxide 
filtration. 

10.  Activated  alumina  


1 1 .  Enhanced  coagulation/filtration 


Limitations 
(see  foot- 
notes) 


P>) 
(') 

C) 

C) 
(') 
0 


(*) 
(').  (") 

(0 


Operator  sl<ill  level  required  ^ 


Intermediate 

Basic  

Advanced  .... 


Basic 


Advanced  

Basic. 

Intermediate  to  Advanced 

Basic  to  Intenmediate 

Intermediate  


Advanced 
Advanced 


Raw  water  quality  range  and 
considerations.' 


All  ground  waters. 
All  grourKJ  waters. 

Surface  waters  usually  require  pre-filtra- 
tion. 

Surface  waters  usually  require  pre-fittra- 

tion. 
All  waters. 

Ground  waters  with  suitible  water  quality. 
All  ground  waters. 
All  ground  waters. 

All  ground  waters:  competir>g  anion  con- 
centrations may  affect  regeneration  fre- 
quency. 

Can  treat  a  wide  range  of  water  qualities. 


Was^NSoa?oT997^°""''"  ^^"^'   ^*^  ^^'®'  ''°^  ^'^'^  '^^^   Improving  Water  Service  to  Small  Communities.  National  Academy  Press. 

^.^  ^P.^'  ?^  "Point-of-use"  technology  is  a  treatment  device  installed  at  a  single  tap  used  for  the  purpose  of  reducing  contaminants  in  drinidno 
water  at  that  one  tap  POU  devices  are  typically  installed  at  the  kitchen  tap.  Seethe  April  21.  2000  NODAfor  m(^  details^  ^ 

Limitations  Footnotes:  Technologies  for  Radionuclides: 
chSfnglhrtechnol4y'"^'°"  ^"'^'"^  ^'^^  concentrations  of  the  contaminant  ions.  Disposal  options  should  be  carefully  considered  before 
itu'tl^onc  ^Pn  flevices  are  used  for  compliance,  programs  for  long-term  operation,  maintenance,  and  monitoring  must  be  provided  by  water  util- 
SWTr' Complilnc^-^chioSi^s^lwe'^  ^  carefully  considered  before  choosing  this  technology.  See  other  RO  limitations  described  in  the 

for' Jmlll^slTrtace' water*  Tslemt  ^°^^^  *^'^^  ^"^''*^  ^"*^  ^^  complexity  of  the  water  chemistry  involved  may  make  this  technotogy  too  complex 

'  Removal  efficiencies  can  vary  depending  on  water  quality. 

,1 ,7mll^nn&.T^^  ^  "^"^  ''.T'^^'l'"  ^PP^'l^^'P"  ^°  Small  systems.  Since  the  process  requires  static  mixing,  detention  basins,  and  filtration 
It  IS  rnost  applicable  to  systems  with  sufficiently  high  sulfate  levels  that  already  have  a  suitable  filtration  treatment  train  in  place 

8  This  technology  is  most  applicable  to  small  systems  that  already  have  filtration  in  place 
operato?''"^  °*  chemicals  required  during  regeneration  and  pH  adjustment  may  be  too  difficult  for  small  systems  without  an  adequately  trained 

Assumes  modification  to  a  coagulation/filtration  process  already  in  place. 

Table  D.— Compliance  Technologies  by  System  Size  Category  for  Radionuclide  NPDWR's 


Contaminant 


1  Combined  radium-226  and  radium-228  . 

2  Gross  alpha  particle  activity 

3.  Beta  particle  activity  and  photon  activity 

4.  Uranium  


Compliance  technologies '  for  system  size  categories 
(population  served) 


25-500 


1,2,3,4,5,6,7,8,9 

3,  4  

1,2,3.4  

1,  2,4.  10,  11  


501-3,300 


1,2,3,4,5.6.7.8,9 

3.  4  

1,2,3,4  

1,2,3,4,5,  10,  11   .... 


3,300-10,000 


1,2,3,4.5,6,7.8,9. 
3,4. 

1.2,3,4. 
1,2,3,4,5,  10.  11. 


Note:  I  Numbers  correspond  to  those  technologies  found  listed  in  the  table  C  of  141.66(h). 


Subpart  O— [Amended]  "Radioactive  contaminants"  by  revising     (pCi/1)".  and  "Combined  radium  (pCi/ 

fi  TK«*oKi„;„  J-    A  »       u     _^      the  entries  for  "Beta/photon  emitters  1)"  and  adding  a  new  entry  for 
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Contaminant  units 


Traditional  MCL 
in  mg/L 


To  con- 
vert for 
CCR, 
multiply 
by 


MCL  in 
CCR 

units 


MCLG 


Major  sources  in 
drinking  water 


Health  effects  language 


Radioactive  contami- 
nants: 
Beta/pfioton  4  mrem/yr 

emitters 
(mrem/yr). 


Alpha  emitters         1 5  pCi/L 
(pCi/L). 


15 


Decay  of  natural  and 
man-made  depos- 
its. 


Erosion  of  natural 
deposits. 


Combined  ra-  5  pCi/L 

dium  (pCi/L). 


Uranium  (pCi/L)       30  \igfL 


30 


Erosion  of  natural 
deposits. 

Erosion  of  natural 
deposits. 


Certain  minerals  are  radioacfive  and  may 
emit  forms  of  radiation  known  as  pho- 
tons and  beta  radiation.  Some  people 
who  drink  water  containing  beta  par- 
ticle and  photon  radioactivity  in  excess 
of  the  MCL  over  many  years  may  have 
an  increased  risk  of  getting  cancer. 

Certain  minerals  are  radioactive  and  may 
emit  a  form  of  radiation  known  as 
alpha  radiation.  Some  people  who 
drink  water  containing  alpha  emitters  in 
excess  of  the  MCL  over  many  years 
may  have  an  increased  risk  of  getting 
cancer. 

Some  people  who  drink  water  containing 
radium-226  or  -228  in  excess  of  the 
MCL  over  many  years  may  have  an  in- 
creased risk  of  getting  cancer. 

Some  people  who  drink  water  containing 
uranium  in  excess  of  the  MCL  over 
many  years  may  have  an  increased 
risk  of  getting  cancer  and  kidney  tox- 
icity. 


Subpart  Q — [Amended] 

9.  Appendix  A  to  subpart  Q  under  I.F. 
"Radioactive  contaminants"  is  amended 
by: 


a.  Revising  entries  1,2,  and  3; 

b.  Adding  entry  4; 

c.  Redesignating  endnotes  9  through 
17  as  endnotes  11  through  19;  and 


d.  Adding  new  endnotes  9  and  10. 


Appendix  A  to  Subpart  Q — NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice  ^ 


MCL/MRDUTT  Violations  2 


Monitoring  and  testing 
procedure  violations 


Contaminant 


Tier  of  pub- 
lic notice 
required  . 


Citation 


Tier  of  pub- 
lic notice 
required 


Citation 


I.  Violations  of  National  Primary  Drinldng  Water  Regulations  (NPDWR)  3 


F.  Radioactive  contaminants 

1.  Beta/photon  emitters  

2.  Alpha  emitters  

3.  Combined  radium  (226  and  228) 

4.  Uranium 


2 

141.66(d) 

3 

141.25(a) 
141.26(b) 

2 

141.66(c) 

3 

141.25(a) 
141.26(a) 

2 

141.66(b) 

3 

141.25(a) 
141.26(a) 

92 

141.66(e) 

103 

141.25(a) 
141.26(a) 

Appendix  A — Endnotes 


1.  Violations  and  otiier  situations  not  listed 
in  this  table  (e.g.,  reporting  violations  and 
failure  to  prepare  Consumer  Confidence 


Reports),  do  not  require  notice,  unless 
otherwise  determined  by  the  primary  agency. 
Primacy  agencies  may,  at  their  option,  also 
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require  a  more  stringent  public  notice  tier 
(e.g..  Tier  1  instead  of  Tier  2  or  Tier  2  instead 
of  Tier  3)  for  specific  violations  and 
situations  listed  in  this  Appendix,  as 
authorized  under  Sec.  141.202(a)  and  Sec. 
141.203(a). 

2.  MCL — Maximum  contaminant  level, 
MRDL — Maximum  residual  disinfectant 
level,  TT — Treatment  technique. 

3.  The  term  Violations  of  National  Primary 
Drinking  Water  Regulations  (NPDWR)  is  used 


here  to  include  violations  of  MCL,  MRDL, 
treatment  technique,  monitoring,  and  testing 
procedure  requirements. 
*         *         *         •         * 

9.  The  uranium  MCL  Tier  2  violation 
citations  are  effective  December  8,  2003  for 
all  community  water  systems. 

10.  The  uranium  Tier  3  violation  citations 
are  effective  December  8,  2000  for  all 
community  water  systems. 


10.  Appendix  B  to  Subpart  Q  is  amended 
by: 

a.  Redesignating  entries  79  through  84  and 
86  through  88  as  80  through  85  and  87 
through  89,  respectively,  and  entries  85a  and 
85b  as  86a  and  86b,  respectively; 

b.  Adding  a  new  entry  79  for  uranium 
under  "G.  Radioactive  contaminants"; 

c.  Redesignating  endnote  entries  16 
through  21  as  17  through  22;  and 

d.  adding  a  new  endnote  16. 


Appendix  B  to  Subpart  Q— Standard  Health  Efiects  Language  for  Public  Notification 


Contaminant 


MCLG'  mg/L       MCL^  mg/L 


National       Primary       Drinking 
Water  Regulations  (NPDWR) 


G.  Radioactive  contaminants 


Standard  health  effects  language  for  public  notlfrcation 


79.  Uranium^e  Zero 


Appendix  B — Endnotes 

1.  MCLG — Maximum  contaminant  level 
goal 

2.  MCL — Maximum  contaminant  level 


H 


16.  The  uranium  MCL  is  effective 
December  8,  2003  for  all  community  water 
systems. 


PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-4. 
300J-9,  and300j-ll- 

Subpart  B — Primary  Enforcement 
Responsibility 

2.  Section  142.16  is  amended  by 
adding  and  reserving  paragraphs  (i),  (j), 
and  (k)  and  adding  a  new  paragraph  (1) 
to  read  as  follows: 

§  142.16    Special  prtmacy  requirements. 

***** 

(iHk)  [Reserved] 

(1)  An  application  for  approval  of  a 
State  program  revision  for  radionuclides 
which  adopts  the  requirements 
specified  in  §  141.26(a)(2)(ii){C)  of  this 
chapter  must  contain  the  following  (in 


30  ng/L Some  people  who  drink  water  containing  uranium  in  excess  of  the  K/ICL  over 

many  years  may  have  an  increased  risk  of  getting  cancer  and  kidney  tox- 
rctty. 


addition  to  the  general  primacy 
requirements  enumerated  in  this  part, 
including  that  State  regulations  be  at 
least  as  stringent  as  the  Federal 
requirements): 

(1)  If  a  State  chooses  to  use 
grandfathered  data  in  the  manner 
described  in  §  141.26(a)(2){ii)(C)  of  this 
chapter,  then  the  State  must  describe 
the  procedures  and  criteria  which  it  will 
use  to  make  these  determinations 
(whether  distribution  system  or  entry 
point  sampling  points  are  used). 

(i)  The  decision  criteria  that  the  State 
will  use  to  determine  that  data  collected 
in  the  distribution  system  are 
representative  of  the  drinking  water 
supplied  from  each  entry  point  to  the 
distribution  system.  These 
determinations  must  consider: 

(A)  All  previous  monitoring  data. 

(B)  The  variation  in  reported  activity 
levels. 

(C)  Other  factors  affecting  the 
representativeness  of  the  data  (e.g. 
geology). 

(ii)  [Reserved] 

(2)  A  monitoring  plan  by  which  the 
State  will  assure  all  systems  complete 
the  required  monitoring  within  the 
regulatory  deadhnes.  States  may  update 
.their  existing  monitoring  plan  or  use  the 
same  monitoring  plan  submitted  for  the 
requirements  in  §  142.16(e)(5)  imder  the 
national  primary  drinking  water 


regulations  for  the  inorganic  and  organic 
contaminants  (i.e.  the  phase  n/V  rules). 
States  may  note  in  their  apphcation  any 
revision  to  an  existing  monitoring  plan 
or  note  that  the  same  monitoring  plan 
will  be  used.  The  State  must 
demonstrate  that  the  monitoring  plan  is 
enforceable  under  State  law. 

Subpart  G— {Amended] 

3.  Section  142.65  is  added  to  read  as 
follows. 

§  1 42.65    Variances  and  exemptions  from 
the  maximum  contaminant  levels  for 
radionuclides. 

(a)(1)  Variances  and  exemptions  iroia 
the  maximum  contaminant  levels  for 
combined  radium-226  and  radiiun-228, 
uranium,  gross  alpha  particle  activity 
(excluding  Radon  and  Uraniimi),  and 
beta  particle  and  photon  radioactivity, 
(i)  The  Administrator,  pursuant  to 
section  1415(a)(1)(A)  of  the  Act,  hereby 
identifies  the  following  as  the  best 
available  technologj',  treatment 
techniques,  or  other  means  available  for 
achieving  compliance  with  the 
maximimi  contaminant  levels  for  the 
radionuclides  hsted  in  §  141.66(b),  (c), 
(d),  and  (e)  of  this  chapter,  for  the 
purposes  of  issuing  variances  and 
exemptions,  as  shown  in  Table  A  to  this 
paragraph. 
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Table  A.— BAT  for  Radionuclides  Listed  in  §  141.66 


Contaminant 

BAT 

Combined  radiijm-226  and  radium-228             .; 

Ion  exchange,  reverse  osmosis,  lime  softening. 

Ion  exchange,  reverse  osmosis,  lime  softening,  coagulation/filtration. 

Reverse  osmosis. 

Ion  exchange,  reverse  osmosis. 

Uranium  

Gross  alpha  particle  activity  (excluding  radon  and  uranium) 

Rpta  nartirlfi  and  nhoton  radloactivitv                            

(ii)  In  addition,  the  Administrator 
hereby  identifies  the  following  as  the 
best  available  technology,  treatment 
techniques,  or  other  means  available  for 
achieving  compliance  with  the 


maximum  contaminant  levels  for  the 
radionuclides  listed  in  §  141.66(b),  (c), 
(d),  and  (e)  of  this  chapter,  for  the 
piuposes  of  issuing  variances  and 
exemptions  to  small  drinking  water 


systems,  defined  here  as  those  serving 
10,000  persons  or  fewer,  as  shown  in 
Table  C  to  this  paragraph. 


Table  B.— List  of  Small  Systems  Compliance  Technologies  for  Radionuclides  and  Limitations  to  Use 


Unit  technologies 

Limitations 
(see  foot- 
notes) 

Operator  skill  level  required  ^ 

Raw  water  quality  range  & 
considerations ' 

1   Ion  exchange  (IE)  

(') 
C) 

n 

C) 

n 

0 

(8) 
(")■(") 

(') 

Intermediate 

Basic  

Advanced  

Basic  

Advanced  

Basic. 

Intermediate  to  Advanced 

All  ground  waters. 

2  Point  of  use  (POU^)  IE 

All  ground  waters. 

3.  Reverse  osmosis  (RO)  

4.  POU2RO  

5.  Lime  softening  

6  Green  sand  filtration  

Surface  waters  usually  require  pre-filtra- 

tion. 
Surface  waters  usually  require  pre-filtra- 

tion. 
All  waters. 

7.  Co-precipitation  with  barium  sulfate  

8.  Electrodialysis/electrodialysis  reversal 

9.  Pre-formed  hydrous  manganese  oxide 
filtration. 

10  Activated  alumina  

Ground  waters  with  suitable  water  quality. 

Basic  to  Intermediate    

All  ground  waters. 
All  ground  waters. 

All  ground  waters;  competing  anion  con- 

Intemnediate   

Advanced  

Advanced  

11   Enhanced  coaaulation/filtration 

centrations  may  affect  regeneration  fre- 
quency. 
Can  treat  a  wide  range  of  water  qualities. 

^  National  Research  Council  (NRC).  Safe  Water  from  Every  Tap:  Improving  Water  Service  to  Small  Communities.  National  Academy  Press. 
Washington,  D.C.  1997. 

2  A  POU,  or  "point-of-use"  technology  is  a  treatment  device  installed  at  a  single  tap  used  for  the  purpose  of  reducing  contaminants  in  drinking 
water  at  that  one  tap.  POU  devices  are  typically  installed  at  the  kitchen  tap.  See  the  April  21 ,  2000  NODA  for  more  details. 

Limitations  Footnotes:  Technologies  for  Radionuclides: 

3  The  regeneration  solution  contains  high  concentrations  of  the  contaminant  ions.  Disposal  options  should  be  carefully  considered  before 
choosing  this  technology. 

"When  POU  devices  are  used  for  compliance,  programs  for  long-term  operation,  maintenance,  and  monitoring  must  be  provided  by  water  util- 
ity to  ensure  proper  performance. 

<=  Reject  water  disposal  options  should  be  carefully  considered  before  choosing  this  technology.  See  other  RO  limitations  described  in  the 
SWTR  compliance  technologies  table. 

"  The  combination  of  variable  source  water  quality  and  the  complexity  of  the  water  chemistry  involved  may  make  this  technology  too  complex 
for  small  surface  water  systems. 

»  Removal  efficiencies  can  vary  depending  on  water  quality. 

•This  technology  may  be  very  limited  in  application  to  small  systems.  Since  the  process  requires  static  mixing,  detention  basins,  and  filtration, 
it  is  most  applicable  to  systems  with  sufficiently  high  sulfate  levels  that  already  have  a  suitable  filtration  treatment  train  in  place. 

BThis  technology  is  most  applicable  to  small  systems  that  already  have  filtration  in  place. 

f^  Handling  of  chemicals  required  during  regeneration  and  pH  adjustment  may  be  too  difficult  for  small  systems  without  an  adequately  trained 
operator 

'  Assumes  modification  to  a  coagulation/filtration  process  already  in  place. 

Table  C— BAT  for  Small  Community  Water  Systems  for  the  Radionuclides  Listed  in  §141.66 


Contaminant 

Compliance  technologies  ^  for  system  size  categories  (population  served) 

25-500 

501-3,300 

3,300-10,000 

Combined  radium-226  and  radium-228  

1,2,3,4,  5,6,7,8,9  

3,  4 

1,2.3.4  

1   2  4   10   11           

1,2,3,4,5,6,7,8,  9  

3,  4  

1,2,3,4  

1,  2,  3,  4,  5,  10,  11    

1,2.3.4.5,6,7,8,9. 

Gross  alpha  particle  activity  

Beta  particle  activity  and  photon  activity 

3,4. 
1,2,3,4. 

Uranium 

1,2,  3,4.  5,  10,  11. 

'  Note:  Numbers  con-espond  to  those  technologies  found  listed  in  the  table  B  to  this  paragraph. 


(2)  A  State  shall  require  commimity 
water  systems  to  install  and/or  use  any 


treatment  technology  identified  in  Table 
A  to  this  section,  or  in  the  case  of  small 


water  systems  (those  serving  10,000 
persons  or  fewer),  Table  B  and  Table  C 
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of  this  section,  as  a  condition  for 
granting  a  variance  except  as  provided 
in  paragraph  {a)(3)  of  this  section.  If, 
after  the  system's  installation  of  the 
treatment  technology,  the  system  cannot 
meet  the  MCL.  that  system  shall  be 
eligible  for  a  variance  imder  the 
provisions  of  section  1415(a)(1)(A)  of 
the  Act. 

(3)  If  a  community  water  system  can 
demonstrate  through  comprehensive 
engineering  assessments,  which  may 
include  pilot  plant  studies,  that  the 
treatment  technologies  identified  in  this 
section  would  only  achieve  a  de 
minimus  reduction  in  the  contaminant 
level,  the  State  may  issue  a  schedule  of 
compliance  that  requires  the  system 
being  granted  the  variance  to  examine 


other  treatment  technologies  as  a 
condition  of  obtaining  the  variance. 

(4)  If  the  State  determines  that  a 
treatment  technology  identified  under 
paragraph  (a)(3)  of  this  section  is 
technically  feasible,  the  Administrator 
or  primacy  State  may  require  the  system 
to  install  and/or  use  that  treatment 
technology  in  connection  with  a 
compliance  schedule  issued  under  the 
provisions  of  section  1415(a)(1)(A)  of 
the  Act.  The  State's  determination  shall 
be  based  upon  studies  by  the  system 
and  other  relevant  information. 

(5)  The  State  may  require  a 
community  water  system  to  use  bottled 
water,  point-of-use  devices,  point-of- 
entry  devices  or  other  means  as  a 
condition  of  granting  a  variance  or  an 


exemption  from  the  requirements  of 
§  141.66  of  this  chapter,  to  avoid  an 
unreasonable  risk  to  health. 

(6)  Community  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  a  variance  or  an  exemption 
from  the  requirements  of  §  141 .66  of  this 
chapter  must  meet  the  requirements 
specified  in  either  §  142.62(g)(1)  or 

§  142.62(g)(2)  and  (g)(3). 

(7)  Community  water  systems  that  use 
point-of-use  or  point-of-entry  devices  as 
a  condition  for  obtaining  a  variance  or 
an  exemption  from  the  radionuclides 
NPDWRs  must  meet  the  conditions  in 

§  142.62(h)(1)  through  (h)(6). 

[PR  Doc.  00-30421  Filed  12-6-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Part  1 

RIN0651-AB04 

Rules  to  Implement  Optional  Inter 
Partes  Reexamination  Proceedings 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  U.S.  Patent  and 
Trademark  Office  (the  Office)  is 
amending  its  rules  of  practice  in  patent 
cases  to  provide  revised  procediu-es  for 
the  reexamination  of  patents  and 
thereby  implement  certain  provisions  of 
the  American  Inventors  Protection  Act 
of  1999.  The  American  Inventors 
Protection  Act  of  1999  included  an 
amendment  to  the  Patent  Act  to 
authorize  the  extension  of 
reexeunination  proceedings  via  an 
optional  inter  partes  (multiparty) 
reexamination  procedure  in  addition  to 
the  present  ex  parte  (single  party) 
reexamination  procedure  as  a  means  for 
improving  the  quality  of  United  States 
patents.  The  Office  intends,  through  this 
amendment  of  its  rules,  to  provide 
patent  owners  and  the  public  with 
guidance  on  the  procedures  that  the 
Office  will  follow  in  conducting 
optional  inter  partes  reexamination 
proceedings  in  addition  to  the  present 
ex  parte  reexamination  proceedings. 
The  American  Inventors  Protection 
Act  of  1999  also  made  other 
miscellaneous  changes  to  the  Patent  Act 
which  relate  to  reexamination,  and  it  is 
intended  that  this  amendment  of  the 
Office's  rules  will  implement  those 
changes  relating  to  reexamination. 
DATES:  Effective  Date:  February  5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Schor  or  Gerald  A.  Dost, 
Senior  Legal  Advisors.  Kenneth  M. 
Schor  may  be  contacted  (a)  by  telephone 
at  (703)  305-1616:  (b)  by  mail  addressed 
to:  U.S.  Patent  and  Trademark  Office, 
Box  Comments — Patents,  Commissioner 
for  Patents,  Washington,  D.C.  20231. 
marked  to  the  attention  of  Kenneth  M. 
Schor;  (c)  by  facsimile  transmission  to 
(703)  872-9408,  marked  to  the  attention 
of  Kenneth  M.  Schor;  or  (d)  by 
electronic  mail  message  over  the 
Internet  addressed  to 
reexam.rules@uspto.gov  and  titled 
"Inter  Partes  Reexamination."  Gerald  A. 
Dost  may  be  contacted  (a)  by  telephone 
at  (703)  305-1616;  (b)  by  mail  addressed 
to:  U.S.  Patent  and  Trademark  Office, 
Box  Comments — Patents,  Commissioner 


for  Patents,  Washington,  D.C.  20231, 
marked  to  the  attention  of  Gerald  A. 
Dost;  (c)  by  facsimile  transmission  to 
(703)  308-6916,  marked  to  the  attention 
of  Gerald  A.  Dost;  or  (d)  by  electronic 
mail  message  over  the  Internet 
addressed  to  reexam.rules@uspto.gov 
and  titled  "Inter  Partes  Reexamination." 
SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  sets  forth  distinct 
procedures  directed  toward  determining 
and  improving  the  quality  and 
reliability  of  United  States  patents.  The 
procedures  provide  for  the  optional 
inter  partes  reexamination  procediu^es 
in  addition  to  the  present  ex  parte 
reexamination  procedures  for  the 
reexamination  of  patents  as  provided  for 
by  the  American  Inventors  Protection 
Act  of  1999  as  part  of  the  conference 
report  (H.  Rep.  106-479)  on  H.R.  3194. 
Consolidated  Appropriations  Act,  Fiscal 
Year  2000.  The  text  of  the  American 
Inventors  Protection  Act  of  1999,  is 
contained  in  title  IV  of  S.  1948,  the 
Intellectual  Property  and 
Communications  Omnibus  Reform  Act 
of  1999  (Public  Law  106-113),  the  Act 
which  is  incorporated  by  reference  in 
Division  B  of  the  conference  report.  The 
procedures  also  provide  for 
implementation  of  other  miscellaneous 
changes  to  the  reexamination  of  patents 
also  provided  for  in  Public  Law  106- 
113. 

In  August  1995,  the  Office  published 
proposed  rules  in  anticipation  of  H.R. 
1732,  104th  Cong.,  1st  Sess.  (1995).  a 
predecessor  of  the  present  inter  partes 
reexamination  statute.  H.R.  1732  did 
not,  however,  mature  into  a  statute.  The 
August  1995  Notice  of  Proposed 
Rulemaking  entitled  "Rules  of  Practice 
in  Patent  Cases;  Reexamination 
Proceedings,"  was  published  in  the 
Federal  Register  at  60  FR  41035  (August 
11, 1995)  and  in  the  Official  Gazette  at 
1177  Off  Gaz.  Pat.  Office  130  (August 
22.  1995).  Sixteen  sets  of  written 
comments  were  received  in  response  to 
the  August  1995  Notice  of  Proposed 
Rulemaking.  A  public  hearing  was  held 
at  9:30  a.m.  on  September  20,  1995. 
Eight  individuals  offered  oral  comments 
at  the  hearing. 

In  response  to  the  1999  Public  Law 
106-113,  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  on  April  6,  2000,  at  65 
FR  18154-18186,  and  in  the  Official 
Gazette  on  May  23,  2000.  at  1234  O.G. 
93-123.  The  2000  notice  of  proposed 
rulemaking  addressed,  and  took  into 
consideration,  the  comments  received  in 
response  to  the  1995  proposed  rules.  A 
public  hearing  was  not  held. 


Discussion  of  General  Issues  Involved 

This  final  rule  is  in  response  to  Public 
Law  106-113,  the  Act  which  resulted 
from  suggestions  and  comments  to  the 
Administration  by  the  public,  bar 
groups,  and  the  August  1992  Advisory 
Commission  on  Patent  Law  Reform 
suggesting  more  participation  in  the 
reexamination  proceeding  by  third  party 
requesters.  Under  the  inter  partes 
reexamination  rules  set  forth  in  this 
final  rule  notice,  third  party  requesters 
will  have  greater  opportunity  to 
participate  in  reexamination 
proceedings  in  keeping  with  the  spirit 
and  intent  of  the  new  law.  At  the  same 
time,  participation  will  be  limited  to 
minimize  the  costs  and  other  effects  of 
reexamination  requests  on  patentees, 
especially  individuals  and  small 
businesses. 

Ex  parte  reexamination  proceedings 
filed  under  chapter  30  of  35  U.S.C.  (both 
before  and  after  the  effective  date, 
November  29, 1999,  of  the  new  law)  will 
continue  to  be  governed  by  37  CFR 
1.510-1.570.  The  final  rules  for  optional 
inter  partes  reexamination  proceedings 
under  chapter  31  of  35  U.S.C.  have  been 
numbered  37  CFR  1.902-1.997. 

The  effective  date  of  the  statute  with 
respect  to  the  optional  inter  partes 
reexamination  proceedings  as  well  as  to 
the  existing  ex  parte  reexamination 
proceedings  is  complex.  With  the 
exception  of  the  amendments  to  35 
U.S.C.  41(a)(7)  directed  to  the  revival  of 
terminated  ex  parte  and  inter  partes 
reexamination  proceedings,  the  new 
statute  and  the  conforming  amendments 
to  the  present  statute  take  effect  on  the 
date  of  enactment,  November  29,  1999. 
The  changes,  however,  only  apply  to  a 
reexamination  of  a  patent  that  issues 
from  an  original  application  which  was 
filed  in  the  United  States  on  or  after 
November  29,  1999.  Thus,  for  inter 
partes  reexaminations,  the  effective  date 
language  (in  section  4608  of  S.  1948) 
limits  the  applicability  of  the  new  inter 
partes  reexamination  chapter  31  of  35 
U.S.C.  and  that  of  the  conforming 
amendments  to  35  U.S.C.  134,  141,  143 
and  145,  to  any  patent  that  issues  from 
an  original  application  filed  in  the 
United  States  on  or  after  November  29, 
1999,  the  effective  date  of  Public  Law 
106-113.  For  ex  parte  reexaminations 
filed  under  chapter  30  of  35  U.S.C,  the 
conforming  amendments  to  35  U.S.C. 
134,  141,  143  and  145,  apply  only  to 
those  ex  parte  reexamination 
proceedings  filed  under  §  1.510  for 
patents  that  issue  from  an  original 
application  that  is  filed  in  the  United 
States  on  or  after  November  29,  1999. 
The  conforming  amendments  to  35 
U.S.C.  134.  141,  143  and  145, 


correspondingly,  will  not  apply  to  ex 
parte  reexamination  proceedings  filed 
under  §  1.510  for  patents  that  issue  from 
an  original  application  filed  in  the 
United  States  prior  to  November  29, 
1999.  An  "original  application"  filed  in 
the  United  States  prior  to  November  29. 
1999,  is  defined  in  the  notice  entitled 
"Guidelines  Concerning  the 
Implementation  of  Changes  to  35  U.S.C. 
102(g)  and  103(c)  and  the  Interpretation 
of  the  Term  'Original  Application'  in  the 
American  Inventors  Protection  Act  of 
1999"  which  notice  was  published  in 
the  Official  Gazette  at  1233  Off.  Gaz. 
Pat.  Office  54  (April  11,  2000).  The 
phrase  "original  application"  is 
interpreted  to  encompass  utility,  plant 
and  design  applications,  including  first 
filed  applications,  continuations, 
divisionals,  continuations-in-part, 
continued  prosecution  applications  and 
the  national  stage  phase  of  international 
applications.  Therefore,  the  optional 
inter  partes  reexamination,  and  the 
application  of  the  conforming 
amendments  to  35  U.S.C.  134,  141, 143 
and  145  for  both  inter  partes  and  ex 
parte  reexamination  proceedings  is 
applicable  to  patents  which  issue  from 
all  applications  (except  for  reissue 
applications)  filed  on  or  after  November 
29,  1999.  A  patent  which  issues  from  an 
application  filed  prior  to  November  29, 
1999,  with  a  request  for  continued 
examination  (defined  in  section  4403  of 
the  Act)  made  on  or  after  May  29,  2000. 
however,  is  not  eligible  for  the  optional 
inter  partes  reexamination  procedure 
nor  application  of  the  conforming 
amendments  discussed  above,  because  a 
request  for  continued  examination  is  not 
a  filing  of  an  application. 

The  conforming  amendments  also 
amend  35  U.S.C.  41(a)(7)  to  include  the 
words  "any  reexamination  proceeding" 
under  the  "unintentional"  revival 
provisions  of  the  statute  to  provide  the 
patent  owner  with  a  remedy  for  an 
unintentionally  delayed  response  in  any 
reexamination  proceeding.  "These  words 
"any  reexamination  proceeding"  clearly 
make  this  section  applicable  to  both  ex 
parte  reexaminations  and  inter  partes 
reexaminations.  The  effective  date  of 
this  amendment  to  35  U.S.C.  41(a)(7)  is 
one  year  after  the  date  of  enactment  of 
the  Act,  or  November  29.  2000.  See 
section  4608  of  S.  1948.  Thus,  as  of 
November  29,  2000,  any  ex  parte  or 
inter  partes  reexamination  filed  before, 
on,  or  after  November  29,  2000,  is 
subject  to  the  "unintentional"  revival 
provisions  of  the  statute. 

Regarding  the  reexamination  fee.  35 
U.S.C.  41(d)  requires  the  Commissioner 
of  the  United  States  Patent  and 
Trademark  Office  (the  Commissioner)  to 
set  the  fee  for  the  new  optional  inter 


partes  reexamination  at  a  level  which 
will  recover  the  estimated  average  cost 
of  the  reexamination  proceeding  to  the 
Office.  The  estimated  average  cost  is 
$8,800  for  an  inter  partes  reexamination 
proceeding.  The  difference  in  the  cost 
between  an  ex  parte  reexamination 
(S2.520)  and  an  inter  partes 
reexamination  ($8,800)  takes  into 
account  that  the  Office  will  expend 
substantially  more  resources  for 
examination,  supervision,  training,  etc., 
where  the  third  party  requester 
pcUticipates  in  an  infer  partes 
reexamination  proceeding,  and  takes 
into  account  the  additional  processing 
steps  that  are  expected  during  an  inter 
partes  reexamination  proceeding. 

Discussion  of  the  Major  Specific  Issues 
Involved  (1999  Statute) 

The  rules  relating  to  inter  partes 
reexamination  proceedings  are  directed 
to  the  provisions  set  forth  in  chapter  31 
of  title  35  of  the  United  States  Code  (35 
U.S.C.  311-318).  This  Chapter  provides 
for  the  filing  of  requests  for  inter  partes 
reexamination,  decisions  on  such 
requests,  /nfer  partes  reexamination, 
appeal  from  inter  partes  reexamination 
decisions,  and  the  issuance  of  a 
certificate  at  the  termination  of  the  inter 
partes  reexeunination  proceedings. 

This  final  rule  contains  a  number  of 
changes  to  the  text  of  the  rules  that  were 
proposed  for  comment.  The  significant 
changes  (as  opposed  to  grammatical 
corrections)  are  discussed  below. 
Familiarity  with  the  Notice  of  Proposed 
Rulemaking  is  assumed. 

Section  4732  of  the  American 
Inventors  Protection  Act  of  1999 
changed  (among  other  things)  the  tide 
"Commissioner"  to  "Director."  In  the 
Notice  of  Proposed  Rulemaking  the  tide 
"Commissioner"  was  revised  to  read 
"Director"  in  the  ciurent  rules,  or 
portions  of  the  current  rules,  that  were 
proposed  to  be  amended;  and  in  the 
proposed  new  rules  the  new  tide 
"Director"  was  used  in  place  of  the 
former  title  "Commissioner."  In  this 
final  rule,  however,  the  title 
"Commissioner"  is  not  being  changed  to 
"Director"  where  it  appears  in  the 
ciurent  rules  of  practice  involved  in  this 
final  rule,  and  the  tide  "Commissioner" 
and  not  "Director"  is  used  in  the  new 
rules  adopted  in  this  final  rule.  This  is 
because  legislation  is  pending  before 
Congress  that  (if  enacted)  would  restore 
the  former  title  "Commissioner."  See 
Intellectual  Property  Technical 
Amendments  Act  of  2000,  H.R.  4870, 
106th  Cong.  (2000). 

The  USPTO  received  10  sets  of 
written  comments  (from  Intellectual 
Property  Organizations,  Law  Firms. 
Businesses  and  Patent  Practitioners)  in 


response  to  the  Notice  of  Proposed 
Rulemaking.  The  written  conunents 
have  been  analyzed.  General  comments 
are  addressed  as  a  group  separately  from 
the  specific  rules.  Comments  directed  to 
specific  rules  and  the  response  to  each 
comment  are  provided  with  the 
discussion  of  the  specific  rule. 
Comments  in  support  of  proposed  rules 
generally  have  not  been  repoi  ted  in  the 
responses  to  comments  sectioa. 

Discussion  of  General  Comments 

General  Comment  1 .  Examiner 
Assignment  (selection  of  examiner) 

Two  comments  were  received 
directed  to  the  selection  of  the  examiner 
who  will  be  assigned  the  inter  partes 
reexamination.  One  conunent  suggested 
that  the  "rules"  rather  than  policy 
should  provide  that  an  inter  partes 
reexamination  be  handled  by  an 
examiner  other  than  the  one  who 
originally  examined  the  application. 

The  second  comment  expressed 
support  for  the  Office's  announced 
intention  to  adopt  a  policy  that  a 
different  examiner,  other  than  those 
actually  involved  in  the  examination 
and  issuing  of  the  patent,  will  be 
assigned  the  inter  partes  reexamination. 

Response  to  General  Comment  1 

The  Office's  intention  to  adopt  a 
policy  that  a  different  examiner,  other 
than  those  actually  involved  in  the 
examination  and  issuing  of  the  patent, 
will  be  assigned  the  inter  partes 
reexamination  was  announced  in  the 
proposed  rules.  See  Notice  of  proposed 
rulemaking.  Rules  to  Implement 
Optional  Inter  Partes  Reexamination 
Proceedings,  65  FR  18154,  18157-58 
(April  6,  2000),  1234  OG  93,  96  (May  23, 
2000),  Response  to  Issue  4,  first 
paragraph.  As  noted  therein,  studies 
conducted  by  the  Office  as  to  the 
selection  of  the  examiner  have  not 
shown  any  examiner  bias  irrespective  of 
whether  the  same  or  a  different 
examiner  handles  the  reexamination. 
The  same  examiner  should  not  be 
biased  toward  confirming  patentability, 
because  a  reexamination  is  not  a  rehash 
of  old  issues,  but  rather,  the  resolution 
of  a  new  question  of  patentability.  In 
spite  of  these  findings,  the  Office  is,  for 
the  most  part,  adopting  the  comments 
suggesting  assignment  of  the 
reexamination  to  an  examiner  other 
than  the  one  who  originally  examined 
and  issued  the  patent.  The  new  policy 
is  being  adopted  in  order  to  eliminate 
any  perception  by  the  public  of  bias  by 
the  original  examiner  who  handled  the 
patent.  The  change  in  the  manner  of 
examiner  selection,  however,  will  be 
implemented  as  a  matter  of  policy. 
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rather  than  by  rule  change.  Specific 
guidance  as  to  pohcies,  practice  and 
procedine  as  they  will  apply  to 
examiner  selection  in  inter  partes 
reexamination  proceedings  will  be 
forthcoming  in  a  separate  Official 
Gazette  notice  to  be  published  in 
conjunction  witb  the  final  rules  on  inter 
partes  reexamination. 

General  Comment  2:  Panel  Review  of 
Examiner  Actions 

Two  comments  were  received 
directed  to  the  review  of  the  examiner's 
actions  during  the  examination  process. 
One  comment  expressed  support  for  the 
Office's  announced  intention  to  adopt  a 
poUcy  to  hold  a  panel  review  of  the 
examiner's  proposed  action  at  selected 
times  diuing  the  examination.  The 
comment  suggested  that  such  a  review, 
however,  be  conducted  of  each  action 
by  the  examiner  that  includes  an  action 
on  the  merits  of  the  claims  rather  than 
the  annoimced  intention  of  holding 
such  a  review  just  prior  to  the  decision 
to  order  reexamination  and  at  the  close 
of  prosecution. 

"The  second  comment  expressed 
support  for  the  proposed  policy  for 
better  review  of  the  (single)  examiner's 
decision  during  the  reexamination.  The 
comment,  however,  erroneously 
identified  the  announced  change  in 
policy  as  a  rule  proposal. 

Response  to  General  Comment  2 

The  Office's  intention  to  adopt  a 
policy  to  hold  a  patentabiUty  review 
conference  (panel  review)  during  the 
examination  process  was  annoimced  in 
the  proposed  rules.  See  Notice  of 
proposed  rulemaking.  Rules  to 
Implement  Optional  Inter  Partes 
Reexamination  Proceedings,  65  FR 
18154,  18158  (April  6,  2000),  1234  OG 
93,  96  (May  23,  2000),  Response  to  Issue 
4,  last  paragraph.  It  was  noted  therein 
that,  in  order  to  provide  a  thorough 
review  by  a  team  of  examiners,  a 
practice  was  being  considered  to  hold  a 
panel  review  just  prior  to  when  the 
decision  on  the  request  for 
reexamination  (order/denial)  is  issued 
and  at  the  close  of  prosecution  (i.e.,  just 
prior  to  "allowance"  of  the 
reexamination  or  just  prior  to  issuing  a 
right  of  appeal  notice  and  final 
rejection).  The  panel  review  would  be 
similar  to  the  appeal  conference  review 
done  in  an  application  on  appeal  to  the 
Board  of  Patent  Appeals  and 
Interferences.  Upon  reconsideration,  it 
has  been  decided  that  a  panel  review 
will  not  be  conducted  just  prior  to  the 
decision  on  the  request  for 
reexamination  (order/denial)  and  just 
prior  to  the  "allowance"  of  the 
reexamination,  i.e.,  issuance  of  a  Notice 


of  Intent  to  Issue  a  Reexamination 
Certificate  (NIRC).  A  panel  review  is  not 
necessary  at  the  time  of  the  initial 
determination  to  order/deny  the  request 
for  inter  partes  reexamination.  If 
reexamination  is  ordered,  prosecution 
proceeds,  and  both  the  patent  owner 
and  the  third  party  requester  will  have 
the  opportunity  to  address  the  position 
of  the  examiner  set  forth  in  the  first 
Office  action.  Fiulher,  patentability 
panel  reviews  will  be  conducted  later  in 
the  examination  of  the  case.  If  the 
reexamination  request  is  denied,  the 
third  party  requester  has  the 
opportimity  under  §  1.927  to  request  a 
de  novo  review  by  the  TC  Group 
Director  of  the  examiner's  decision 
denying  reexamination.  A  panel  review 
is  not  necessary  at  the  time  of  the 
"allowance"  of  the  reexamination 
because  the  "allowance"  of  the 
reexamination  in  an  inter  partes 
reexamination  proceeding  is  essentially 
a  ministerial  act  performed  (a)  after 
patent  owner  fails  to  respond  to  an 
Office  action  and  no  claims  have  been 
found  patentable,  (b)  after  a  "right  of 
appeal  notice  and  final  rejection"  is 
issued,  where  neither  party  timely 
appeals  (or  the  appeal  is  dismissed),  or 
(c)  after  a  final  decision  by  the  Board  of 
Patent  Appeals  and  Interferences  or  the 
court  where  no  further  appeal  is  timely 
taken.  Accordingly,  no  panel  review  is 
needed  just  prior  to  the  decision  on  the 
request  for  reexamination  (order/denial) 
and  just  prior  to  issuance  of  the  NIRC. 
Rather,  the  two  panel  reviews  will  be 
held  at  the  critical  stages  of  the 
proceeding  or  just  prior  to  issuing  an 
action  closing  prosecution  and  just  prior 
to  issuing  a  right  of  appeal  notice  and 
final  rejection.  Specific  guidance  as  to 
policies,  practice  and  procedure  as  they 
will  apply  to  panel  review  of  examiner's 
actions  in  inter  partes  reexamination 
proceedings  will  be  forthcoming  in  a 
separate  Official  Gazette  Notice  to  be 
published  in  conjunction  with  the  final 
rules  on  inter  partes  reexamination. 

It  should  further  be  noted  that  appeal 
conferences  are  akeady  mandatory  in  ex 
parte  reexamination  proceedings  just 
prior  to  issuance  of  an  examiner's 
answer  to  an  appeal  to  the  Board  of 
Patent  Appeals  and  Interferences.  Such 
appeal  conferences  will  also  be 
mandatory  in  inter  partes  reexamination 
proceedings.  The  two  patentability 
panel  reviews  coupled  with  the  appeal 
conference  will  provide  three  instances 
of  multi-examiner  reviews  available  in 
any  inter  partes  reexamination 
proceeding  which  is  prosecuted  to  the 
appeal  stage. 

As  to  the  first  comment's  suggestion 
that  a  panel  review  be  conducted  of 
"each"  action  by  the  examiner  that 


includes  an  action  on  the  merits  of  the 
claims,  the  Office  plans  to  provide 
oversight  by  a  legaJ  advisor  for  each 
such  action  (as  discussed  below  in 
general  comment  3)  in  order  to  ensure 
that  the  examiner  addresses  each  issue 
presented  by  parties  to  the  proceeding. 
This  oversight,  coupled  witii  the  three 
multi-examiner  reviews  available  in  any 
inter  partes  reexamination  proceeding 
which  is  prosecuted  to  the  appeal  stage, 
should  ensure  a  high-quality,  multi- 
dimensional examination  of  the 
proceeding. 

As  to  the  second  comment  supporting 
the  "rule  proposal"  for  better  review  of 
the  examiner's  decisions,  it  should  be 
noted  that  a  "rule"  was  not  proposed  for 
implementation  of  this  practice.  The 
Notice  of  Proposed  Rulemaking  stated 
the  practice  would  be  implemented  as  a 
matter  of  policy  rather  than  by  rule. 

General  Comment  3:  Where 
Reexamination  is  Conducted  in  Office 

Three  comments  were  directed  to 
where  in  the  Office,  and  by  whom,  the 
reexamination  wrill  be  conducted.  The 
first  comment  suggested  that  the  inter 
partes  reexamination  proceeding  should 
be  conducted  by  a  council  system 
comprising  experienced  examiners. 

The  second  comment  suggested  that  a 
special  Reexamination  Corps  be 
established  for  conducting  the  inter 
partes  reexamination  proceeding.  The 
examiners  in  the  special  Reexamination 
Corps  would  have  an  independent 
status  such  as  that  of  the  members  of  the 
Board  of  Patent  Appeals  and 
Interferences. 

The  third  comment  expressed  support 
for  the  Office's  announced  intention  to 
consider  the  creation  of  a  special  group 
of  legal  advisors  to  assist  the  patent 
examiner  in  an  infer  partes 
reexamination  proceeding. 

Response  to  General  Comment  3 

As  to  the  first  and  second  conunents 
suggesting  a  coxmcil  system  of  multiple 
examiners,  or  a  specieil  "Board"  status 
for  the  examiner,  the  comments  are  not 
adopted  in  view  of  the  Office's  intention 
to  provide  oversight  by  legal  advisors  as 
set  forth  below. 

The  third  comment  supports  oversight 
of  the  examiners  by  legal  advisors 
consistent  with  the  Office's  intention  as 
announced  in  the  proposed  rules.  See 
Notice  of  Proposed  Rulemaking,  Rules 
to  Implement  Optional  Inter  Partes 
Reexamination  Proceedings,  65  FR 
18154,  18158  (April  6,  2000).  1234  OG 
93,  96  (May  23,  2000),  Response  to  Issue 
4,  second  paragraph.  A6  noted  therein, 
the  Office  is  considering  the  creation  of 
a  special  group/imit  having  legal 
advisors  trained  in  inter  partes 


reexamination  procedures  to  oversee  the 
examination  of  the  inter  partes 
reexamination  by  the  patent  examiner  in 
the  examining  group.  For  technical 
expertise,  an  examiner  selected  from  the 
examining  group  will  be  assigned  the 
reexamination.  The  advantage  of 
providing  oversight  to  ensure  timely, 
full,  and  appropriate  treatment  of  all 
issues  is  that  it  will  include  (a)  an 
examiner  familiar  with  the  technology 
to  make  the  patentability  decisions,  and 
(b)  legal  advisors  to  provide  imiformity 
of  the  reexamination  practice  and 
procedm-e.  Specific  guidance  as  to 
policies,  practice  and  procedure  as  they 
will  apply  to  policy  oversight  of 
examiner's  actions  in  inter  partes 
reexamination  proceedings  will  be 
forthcoming  in  a  separate  Official 
Gazette  notice  to  be  published  in 
conjunction  with  the  final  niles  on  inter 
partes  reexamination. 

General  Comment  4:  Definition  of  the 
Statutory  Term  "Privies" 

One  comment  was  received  directed 
to  the  statutory  term  "privies."  The  term 
is  used  in  35  U.S.C.  317  to  dictate  which 
parties  are  prohibited  from  filing  a 
reexamination,  based  upon  action  by 
other  parties  with  whom  they  are  in 
privity.  The  comment  states  that  this 
important  statutory  term  is  not  defined 
in  either  the  statute  or  the  rules,  and  is 
dangerously  ambiguous  without  a 
definition. 

Response  to  General  Comment  4 

To  the  extent  that  the  comment 
proposed  that  "privies"  be  defined  in 
the  rules  package,  it  is  not  adopted.  The 
Office,  as  the  sole  agency  that 
administers  the  patent  statute,  properly 
interprets  statutory  language  in  the  first 
instance,  subject  to  review  by  the  courts. 
The  question  of  whether  a  party  is  a 
privy  must  be  decided  on  a  case-by-case 
basis,  evaluating  all  the  facts  and 
circiunstances  of  each  individual 
situation.  It  would  not  be  appropriate  at 
this  time  to  provide  an  "all 
encompassing"  definition,  that  might 
not  account  for  facts  which  could  arise 
in  the  futiue,  which  facts  cannot  be 
anticipated. 

It  should  be  noted  that  the  Office 
generally  will  not  have  a  need  to  resolve 
the  factual  issue  of  whether  or  not  one 
party  is  a  privy  of  another  party.  Section 
1.915(b)(7)  requires  a  third  party 
requester  to  certify  that  the  estoppel 
provisions  of  §  1.907  do  not  prohibit  the 
filing  of  the  inter  partes  reexamination 
request,  and  the  Office  does  not  intend 
to  look  beyond  this  required 
certification.  It  is  only  in  the  rare 
instance  where  a  challenge  to  the 
acciuacy  of  the  certification  is  raised  by 


the  patent  owner,  that  the  question 
would  then  need  to  be  addressed. 

General  Comment  5:  Incorporation  of 
Certain  Case  Law  Into  the  Rules 

One  conunent  asked  whether  the  rules 
would  codify  the  case  law  relating  to 
claim  construction,  claim  scope,  the 
burden  of  establishing  facts  and  the 
burden  of  persuasion  (and  their 
standards)  as  they  apply  to 
reexamination. 

Response  to  General  Comment  5 

The  comment  is  not  adopted.  The 
rules  will  not  state  how  the  Office 
should  view  claim  construction,  claim 
scope,  the  burden  of  establishing  facts 
and  the  burden  of  persuasion  (and  their 
standards)  in  reexamination.  Rather,  the 
Office's  view  of  these  issues  and  other 
like  issues  will  continue  to  track  the 
case  law  which  is  a  continually  evolving 
body  of  law.  Instructions  to  the 
examiner  on  these  issues  will  continue 
to  be  provided  in  Official  Gazette 
Notices  and  in  the  Manual  of  Patent 
Examining  Procedure. 

Discussion  of  Specific  Rules  and 
Response  to  Comments 

Section  1.4(a)(2)  is  being  amended  to 
include  inter  partes  reexamination 
under  §§1.902-1.997.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Section  1.6(d)(5)  is  being  amended  to 
include  filing  a  request  for  inter  partes 
reexamination  under  §  1.913  as  an 
exception  to  the  use  of  facsimile 
trsuismission.  No  comment  was  received 
on  this  section.  It  is  adopted  as 
proposed. 

The  Notice  of  Proposed  Rulemaking 
included  a  proposed  amendment  to 
§  1.17  to  implement  §  4605(a)  of  the 
American  Inventors  Protection  Act  of 
1999.  This  proposed  amendment  has, 
however,  already  been  made  in  the  final 
rule  to  implement  eighteen-month 
publication  of  patent  applications.  See 
Changes  to  Implement  Eighteen-Month 
Publication  of  Patent  Applications, 
Final  Rule,  65  FR  57024  (September  20, 
2000);  1239  Off.  Gaz.  Pat.  Office  63 
(October  10,  2000).  Accordingly,  it  is  no 
longer  necessary  to  make  that 
amendment  of  the  rule  in  the  present 
inter  partes  reexamination  nUe  package. 
Section  1.17  was  amended  in  the  final 
rule  to  implement  eighteen-month 
publication  so  that  the  tide  includes  a 
reference  to  reexamination  to  clearly 
indicate  that  the  enumerated  fees  may 
apply  to  reexaminations  as  well  as  to 
patent  apphcations.  Section  1.17(1)  was 
amended  to  reflect  the  fact  that  in  the 
case  of  reexaminations,  petitions  for 
revival  of  a  reexamination  proceeding 


terminated  for  an  unavoidable  failure  of 
the  patent  owner  to  timely  respond  will 
require  the  fees  of  $55  for  a  small  entity 
and  $110  for  a  large  entity.  Also, 
§  1.17(m)  was  amended  to  reflect  the 
fact  that  in  the  case  of  reexaminations, 
petitions  for  revival  of  a  reexamination 
proceeding  terminated  for  an 
unintentional  failure  to  timely  respond 
will  require  the  fees  of  $605  for  a  small 
entity  and  $1,210  for  a  large  entity. 
Note,  however,  that  the  unintentional 
revival  provisions  of  the  statute  are  not 
effective  in  any  reexamination  until 
November  29,  2000.  No  comment  was 
received  on  this  section.  Sections  1.17(1) 
and  (m)  as  proposed  in  the  Notice  of 
Proposed  Rulemaking  for  the  present 
nUe  package  were  adopted  in  the  final 
rule  to  implement  eighteen-month 
publication  of  patent  applications. 

Section  1.20(c)  is  being  amended  to 
reflect  the  fact  that  a  request  for  an  ex 
parte  reexamination  under  §  1.510(a) 
will  require  a  filing  fee  of  $2,520;  and 
that  a  request  for  an  inter  partes 
reexamination  imder  §  1.915(a)  will 
require  a  filing  fee  of  $8,800.  For  any 
request  for  inter  partes  reexamination 
filed  prior  to  the  effective  date  of  this 
final  rule,  the  request  must  be 
accompanied  by  the  $2,520.00  fee  for  a 
request  for  reexamination  set  forth  in 
§  1.20(c)  (as  in  effect  prior  to  the 
effective  date  of  this  final  rule).  The 
$6,280.00  balance  of  the  $8,800.00  fee 
set  forth  in  §  1.20(c)(2)  will  be  due  on 
the  effective  date  of  this  final  rule  in  any 
inter  partes  reexamination  still  pending 
on  the  effective  date  of  this  final  rule. 
Three  conunents  were  received  and 
directed  to  this  section. 

Comments:  The  first  comment  noted 
that  the  Office  reduced  the  filing  fee  of 
$11,000,  proposed  in  the  1995  proposed 
rules,  to  $8,800  in  the  2000  Notice  of 
Proposed  Rulemaking,  but  gave  no 
explanation  for  the  reduction.  The 
comment  opines  that  the  reason  for  the 
reduction  was  the  many  objections  to 
the  high  fee.  The  comment  reconunends 
that  the  Office  consider  further  reducing 
the  fee  or  at  least  make  arrangements  for 
conducting  a  review  of  the  actual  costs 
involved  in  inter  partes  reexaminations 
after  the  procedure  has  been  in  effect  for 
a  reasonable  amoimt  of  time. 

The  second  comment  suggested  that 
considering  the  advantages  and 
disadvantages  to  the  third  party 
requester  involved  in  reexamination,  the 
inter  partes  reexamination  is  not 
significantly  more  advantageous  to  the 
third  party  requester  than  is  ex  parte 
reexamination.  The  comment  noted  the 
difference  between  the  $2,520  fee  for  ex 
parte  reexamination  and  the  $8,800  fee 
for  inter  partes  and  opined  that  the  high 
fee  will  severely  cxulail  the  use  of  inter 


76760         Federal  Register / Vol.  65,  No.  236 / Thursday,  December  7,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65.  No.  236 /Thursday,  December  7.  2000 /Rules  and  Regulations         76761 


partes  reexamination.  The  comment 
suggested  the  third  party  requester 
should  not  be  burdened  with  the  full 
cost  of  inter  partes  reexamination,  and 
that  an  appropriate  reexamination  filing 
fee  would  be  less  than  $4,000. 

The  third  conunent  suggested  the 
$8,800  inter  partes  reexamination  filing 
fee  will  be  an  effective  barrier  to  an 
intended  aim  of  inter  partes 
reexamination,  i.e..  to  provide  a  viable 
alternative  to  the  great  cost  and 
uncertainty  of  patent  litigadon. 

Response  to  Comment:  The  first 
comment  speculates  as  to  why  the  filing 
fee  was  reduced  from  $11,000  as 
proposed  in  the  1995  Notice  of 
Proposed  Rulemaking  to  $8,800  as 
proposed  in  the  2000  Notice  of 
Proposed  Rulemaking.  The  fee  was 
readjusted  when,  upon  further  analysis, 
the  Office  realized  that  the  proposed 
$1 1 ,000  fee  should  not  have  included 
projected  costs  incurred  by  the  Board  of 
Patent  Appeals  and  Interferences  and 
the  Solicitor's  Office.  Appeal  fees  are  set 
by  statute  imder  35  U.S.C.  41(a)(6)  and 
thus  are  not  cost  recoverable  as  part  of 
the  reexamination  filing  fee  under  35 
U.S.C.  41(d).  Accordingly,  the  proposed 
filing  fee  was  adjusted  downwardly. 

As  to  the  first  comment  suggesting  re- 
evaluating the  filing  fee  after  the 
procedure  has  been  in  effect  for  a 
reasonable  amount  of  time,  this  is 
required  by  statute.  Section  4606  of  S. 
1948  requires  the  Commissioner,  not 
later  than  November  29,  2004,  to  submit 
to  the  Congress  a  report  evaluating 
whether  the  inter  partes  reexamination 
proceedings  established  by  this 
legislation  is  inequitable  to  any  of  the 
parties.  Such  evaluation  would  include 
an  analysis  of  the  filing  fee,  and  its 
burden  on  the  third  pjirty  requester. 

The  second  comment  suggests  (1)  that 
the  third  party  requester  should  not  be 
biu'dened  with  the  full  cost  of  the  inter 
partes  reexamination,  and  (2)  that  a 
reduced  fee  of  less  than  $4,000  be  set. 
The  statute,  however,  requires  that  the 
third  party  requester  pay  the 
reexamination  filing  fee  established  by 
the  Commissioner  in  accordance  with 
35  U.S.C.  41(d).  Further,  the 
reexamination  fees  must  imder  35 
U.S.C.  41(d)  fully  recover  the  cost  of  the 
reexamination  and  the  full  amoimt  of 
the  estimated  fee  must  be  charged. 

As  to  the  second  and  third  comments 
asserting  that  the  high  fee  would 
severely  ciulail  the  use  of  inter  partes 
reexamination,  it  is  noted  that  the 
overall  costs  of  requesting  and 
participating  in  an  inter  partes 
reexamination  would  include,  in 
addition  to  the  $8,800  filing  fee,  the 
attorney/agent  fees  throughout  the 
proceeding  (including  appeal  costs)  and 


other  prosecution-related  costs  (testing, 
declarations-,  etc.).  Inter  partes 
reexaminations  will  be  hotly-contested, 
adversarial  proceedings.  The  estoppel 
provisions  of  the  statute  will  maximize 
the  third  party  requester's  incentives  to 
prevail  in  the  reexamination.  The 
overall  cost  of  such  proceedings  to  the 
third  party  requester  could  easily  reach 
$50,000  to  $150,000,  the  amount 
varying  depending  on  variables  such  as 
parties,  number  of  claims,  type  of 
evidence  needed,  etc.  The  $8,800  filing 
fee  is  not  perceived  to  be  excessive  in 
light  of  the  potential  overall  cost  of  an 
inter  partes  reexamination  proceeding, 
and  thus  the  filing  fee  would  not  in 
itself  be  a  deterrent  to  the  filing  of  a 
request  for  inter  partes  reexamination. 
In  those  instances  where  a  member  of 
the  public  deems  the  $8,800  cost  of  an 
inter  partes  reexamination  too  high  for 
his  or  her  needs  or  purposes,  the  filing 
of  an  ex  parte  reexamination  remains 
available  at  a  relatively  low  filing  fee  of 
$2,520.  The  comments  are  not  adopted, 
and  the  section  is  adopted  as  proposed. 

Section  1.25(b),  vvhich  provides  for 
charging  fees  to  deposit  accounts,  is 
being  amended  to  include  a  reference  to 
inter  partes  reexaminations  under 
§  1.913.  No  comment  was  received  on 
this  section.  It  is  adopted  as  proposed. 

Section  1.26  is  being  amended  so  as 
to  reflect  the  refund  to  the 
reexamination  requester  where  the 
Commissioner  decides  not  to  institute  a 
reexamination  proceeding.  For  ex  parte 
reexaminations  filed  imder  §  1 .510.  a 
refund  of  $1,690  will  be  made  to  the 
reexamination  requester.  For  inter 
partes  reexaminations  filed  under 
§  1.913.  a  refund  of  $7,970  will  be  made 
to  the  reexamination  requester.  In  both 
cases.  $830  of  the  filing  fee  will  be 
retained,  which  amount  reflects  the 
estimated  average  cost  of  the 
reexamination  proceeding  through  the 
denial  of  the  reexamination  request.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

Section  1.112  is  being  amended  to 
also  provide  that  after  the  patent  owner 
response  under  §  1.945  and  the  third 
party  requester  comments  under  §  1.947, 
the  patent  undergoing  inter  partes 
reexamination  will  be  reconsidered  and 
again  examined:  Section  1.112  is  being 
further  amended  so  that  the  last 
sentence  reflects  the  fact  that  in  the  case 
of  inter  partes  reexaminations,  the  right 
to  reply  may  be  limited  by  an  action 
closing  prosecution  under  §  1.949  (prior 
to  the  final  action)  or  by  a  right  of 
appeal  notice  under  §  1.953  (which  is  a 
final  action).  No  comment  was  received 
on  this  section.  It  is  adopted  as 
proposed. 


Sections  1.113.and  1.116.  Section 
1.113.  which  provides  for  a  final 
rejection  or  action,  is  being  amended  to 
limit  its  applicability  to  applications 
and  ex  parte  reexaminations  filed  under 
§  1.510.  For  final  rejections  or  actions  in 
an  inter  partes  reexamination  filed 
under  §  1.913,  new  §  1.953  will  control. 
Section  1.116  is  being  amended  so  that 
the  title  includes  a  reference  to  an 
action  closing  prosecution  and  a  right  of 
appeal  notice  in  inter  partes 
reexaminations.  Section  1.116(b).  which 
provides  for  amendments  after  final 
action,  is  being  amended  to  apply  to 
amendments  filed  by  the  patent  owrner 
after  an  action  closing  prosecution  in 
inter  partes  reexaminations  filed  under 
§1.913.  Also.  §  1.116(b)  is  being 
amended  to  preclude  amendments  after 
the  right  of  appeal  notice  under  §  1.953 
except  as  provided  for  in  §  1.116(d). 
Section  1.116(d),  which  provides  for 
amendments  after  the  decision  on 
appeal,  is  being  amended  to  provide  for 
amendments  after  the  decision  on 
appeal  in  an  inter  partes  reexamination. 
One  comment  was  directed  to  these 
sections. 

Conunent:  The  comment  notes  that 
the  proposed  amendments  to  §§  1.113 
and  1.116  are  based  on  a  version  of 
those  rules  that  is  no  longer  in  effect. 
Sections  1.113  and  1.116  were  amended 
by  virtue  of  the  May  29,  2000  interim 
rule  published  March  20,  2000.  at  65  FR 
14865  to  refer,  inter  alia,  to  the  new 
§  1.114  and  requests  for  continued 
examination.  The  comment  suggests 
that  it  is  not  the  intent  of  the 
reexamination  rules  to  obviate  the     .;• 
changes  made  by  the  May  29,  2000,  t 
interim  rule  and  therefore  the  changes 
made  by  the  reexamination  rules  shoidd 
be  based  on  the  language  of  §§  1.113  and 
1.116  as  amended  by  the  interim  nde  of 
May  29.  2000. 

Response  to  Comment:  The  comment 
is  adopted.  The  final  rules  of  this 
package  have  been  revised  to  amend  the 
most  current  version  of  the  rules  of 
practice. 

Section  1.121(i).  which  provides  for 
the  maimer  of  making  amendments  to 
the  description  and  claims  in 
reexamination  proceedings,  is  being 
amended  to  specify  that  such 
amendments  are  made  in  accordance 
with  §§  1.530(d)— (j)  in  both  ex  parte 
reexaminations  filed  under  §  1.510  and 
inter  partes  reexaminations  filed  under 
§  1.913.  No  comment  was  received  on 
this  section.  It  is  adopted  as  proposed, 
other  than  to  change  the  subsection 
designations  for  conformance  with  the 
most  current  version  of  the  rules  of 
practice  as  needed. 

Sections  1.136(a)(2)  and  (b),  which 
provide  for  filing  extensions  of  time  in 


applications,  are  being  amended  to 
make  it  clear  that  §  1.956  is  controlling 
for  extensions  of  time  in  inter  partes 
reexaminations.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

The  notice  of  proposed  rulemaking 
included  a  proposed  amendment  to 
§1.137  to  implement  §  4605(a)  of  the 
American  Inventors  Protection  Act  of 
1999.  This  proposed  amendment  has, 
however,  already  been  made  in  the  final 
rule  to  implement  eighteen-month 
publication  of  patent  applications.  See 
Changes  to  Implement  Eighteen-Month 
Publication  of  Patent  Applications, 
Final  Rule.  65  FR  57024  (September  20, 
2000);  1239  Off.  Gaz.  Pat.  Office  63 
(October  10,  2000).  Accordingly,  it  is  no 
longer  necessary  to  make  that 
amendment  of  the  rule  in  the  present 
inter  partes  reexamination  rule  package. 
Section  1.137,  which  provides  for 
revival  of  abandoned  applications  or 
lapsed  patents,  was  amended  in  the 
final  rule  to  implement  eighteen-month 
publication  to  provide  for  revival  of  ex 
parte  reexamination  proceedings 
terminated  under  §  1.550(d),  for  revival 
of  in  ter  partes  reexamination 
proceedings  terminated  under 
§  1.957(b),  or  for  revival  of  rejected 
claims  terminated  under  §  1.957(c)  in  an 
inter  partes  reexamination  proceeding 
where  further  prosecution  has  been 
limited  to  claims  found  allowable  at  the 
time  of  the  failure  to  respond. 

In  the  final  rule  to  implement 
eighteen-month  publication,  the  tide 
was  amended  to  include  a  terminated 
reexamination  proceeding.  Section 
1.137(a)  was  amended  to  include  revival 
of  unavoidably  terminated 
reexamination  proceedings.  The 
unavoidable  delay  provisions  of  35 
U.S.C.  133  are  imported  into,  and  are 
applicable  to,  reexamination 
proceedings  by  35  U.S.C.  305  and  314. 
See  In  re  Katrapat,  6  USPQ2d  1863, 
1865  (Comm'rPat.  1988).  Section 
1.137(b)  was  amended  to  provide  for 
revival  of  unintentionally  terminated 
reexamination  proceedings.  The 
unintentional  delay  fee  provisions  of  35 
U.S.C.  41(a)(7)  are  imported  into  and  are 
applicable  to  all  reexamination 
proceedings  by  section  4605  of  S.  1948. 
Note  that  these  changes  pertain  to  all 
reexaminations  (i.e.,  both  ex  parte 
reexaminations  filed  under  §  1.510  and 
inter  partes  reexaminations  filed  under 
§  1.913)  and  were  stated  by  statute  to 
become  effective  on  November  29,  2000 
(one  year  after  enactment  of  the  statute). 
Section  1.137(d)  was  amended  to 
provide  that  extensions  of  time  for 
requesting  reconsideration  of  a  decision 
dismissing  or  denying  a  petition 
requesting  revival  of  a  terminated 


reexamination  proceeding  imder 
§§  1.137(a)  or  (b)  must  be  filed  under 
§  1.550(c)  for  a  terminated  ex  parte 
reexamination  proceeding,  or  under 
§  1.956  for  a  terminated  inter  partes 
reexamination  proceeding.  No  comment 
was  received  on  this  section.  Section 
1.137  was  adopted  in  the  final  rule  to 
implement  eighteen-month  publication 
of  patent  applications  in  the  manner  as 
proposed  in  the  notice  of  proposed 
rulemaking  for  the  present  rule  package. 

Sections  1.181(a)  and  (c)  are  being 
amended  to  reflect  the  fact  that  a 
petition  thereunder  may  be  filed  in  both 
ex  parte  and  inter  partes  reexamination 
proceedings.  No  comment  was  received 
on  this  section.  It  is  adopted  as 
proposed. 

Section  1.191 ,  which  provides  for 
appeal  to  the  Board  of  Patent  Appeals 
and  Interferences  by  the  patent  owner 
from  any  decision  adverse  to 
patentability,  is  being  amended  so  as  to 
be  applicable  to  applications  and  ex 
parte  reexaminations  filed  under  §  1.510 
but  not  to  inter  partes  reexamination 
proceedings  filed  under  §  1.913. 
Specifically,  §  1.191  points  out  that 
appeals  to  the  Board  of  Patent  Appeals 
and  Interferences  in  inter  partes 
reexamination  proceedings  filed  under 
§  1.913  are  controlled  by  §§  1.959 
through  1.981,  and  that  §§1.191  through 
1.198  are  not  applicable  to  appeals  in 
inter  partes  reexamination  proceedings 
filed  under  §  1.913.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Section  1.191  is  further  being 
amended  to  distinguish  between  (1)  ex 
parte  reexamination  proceedings  filed 
under  §  1.510  for  reexamination  of 
patents  that  issued  from  an  original 
application  filed  prior  to  November  29, 
1 999  (where  an  appeal  is  permitted 
when  claims  have  been  twice  or  finally 
rejected),  and  (2)  ex  parte  reexamination 
proceedings  filed  for  reexamination  of 
patents  that  issued  from  an  original 
application  filed  on  or  after  November 
29,  1999  (where  an  appeal  is  only 
possible  when  claims  have  been  finally 
rejected  and  is  not  possible  where 
claims  have  been  twice  rejected  but  not 
finally  rejected).  This  date  distinction  is 
necessitated  by  the  effective  date  of  the 
conforming  amendments  made  to  35 
U.S.C.  134  in  S.  1948  being  keyed  to  the 
original  filing  date  of  the  application 
which  issued  as  the  patent  under 
reexamination.  The  effective  date 
language  in  section  4608  of  S.  1948 
limits  the  applicability  of  the 
conforming  amendments  to  35  U.S.C. 
134,  141,  143  and  145,  to  a 
reexamination  of  a  patent  that  issues 
from  an  original  application  which  is 
filed  on  or  after  November  29,  1999. 


Thus,  the  conforming  amendments  to  35 
U.S.C.  134. 141,  143  and  145  apply  only 
to  those  ex  parte  reexamination 
proceedings  filed  under  §  1.510  for 
patents  that  issue  from  an  original 
application  which  is  filed  on  or  after 
November  29. 1999.  The  conforming 
amendments  do  not  apply  to  ex  parte 
reexamination  proceedings  filed  under 
§  1.510  for  patents  that  have  issued  or 
will  issue  from  an  original  appUcation 
which  was  filed  prior  to  November  29, 
1999.  No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 

Section  1.301,  which  provides  for 
appeal  by  the  patent  owner  in  a 
reexamination  proceeding  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 
is  being  amended  to  be  applicable  to  ex 
parte  reexamination  proceedings  filed 
under  §  1.510  and  also  to  indicate,  that 
for  inter  partes  reexamination 
proceedings  filed  under  §  1.913,  §  1.983 
is  controlling.  No  comment  was   ■ 
received  on  this  section.  It  is  adopted  as 
proposed. 

Section  1.303(a)  and  (b),  which 
provide  for  remedy  by  civil  action  under 
35  U.S.C.  145  for  the  patent  owner  in  a 
reexamination  proceeding,  are  being 
amended  so  as  to  be  applicable  only  to 
ex  parte  reexaminations  filed  under 
§  1.510  for  patents  that  issue  from  an 
original  appUcation  which  is  filed  prior 
to  November  29, 1999.  This  date 
distinction  is  necessitated  for  reasons 
analogous  to  those  set  forth  in  the 
discussion  of  §  1.191  above.  Section 
1.303  is  further  amended  by  adding  a 
new  subsection  (d)  to  clearly  note  that 
no  remedy  by  civil  action  under  35 
U.S.C.  145  is  available  to  the  patent 
owner  for  ex  parte  reexamination 
proceedings  filed  under  §  1.510  for 
patents  that  issue  from  an  original 
application  which  is  filed  on  or  after 
November  29,  1999,  and  for  any  inter 
partes  reexamination  proceedings  filed 
under  §  1.913.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Section  1.304,  which  provides  for  the 
time  for  appeal  by  the  patent  owner  in 
a  reexamination  proceeding  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 
is  being  amended  so  as  to  make  it 
applicable  to  inter  partes  reexamination 
proceedings  filed  under  §  1.913.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

The  section  heading  (tide)  tojubpart 
D  and  the  undesignated  center  headings 
for  subpart  D  are  being  amended  by 
inserting  "Ex  Parte"  before 
"Reexamination"  to  provide  that  the 
reexamination  rules  in  this  subpart 
generally  apply  to  ex  parte 
reexamination  proceedings.  Where  an 
ex  parte  rule  also  applies  to  inter  partes 
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reexamination,  it  is  explicitly 
incorporated  by  reference  into  the  inter 
partes  reexamination  rules,  e.g.,  §  1.933 
(patent  owner  duty  of  disclosing) 
incorporates  §  1.555;  and  §  1.943 
(requirement  of  responses,  comments 
and  briefs)  incorporates  §  1.52.  No 
comment  was  received  on  these 
changes.  They  are  adopted  as  proposed. 

Section  1.501(a),  which  provides  for 
citations  of  prior  art  in  patent  files,  is 
being  amended  to  provide  that  a  citation 
shall  be  entered  in  the  patent  file  except 
as  set  forth  in  §  1.502  (newly  created) 
and  §  1.902.  Section  1.501(a)  is  further 
amended  by  deleting  the  criteria  for  the 
processing  of  a  prior  art  citation  filed 
during  an  ex  parte  reexamination,  and 
moving  that  criteria  to  §  1.502  newly 
created  for  that  purpose.  One  comment 
was  received  directed  to  §  1.501. 

Comment:  The  comment  suggests  the 
Office  should  re-address  the  prohibition 
on  a  third  party  from  submitting  prior 
art  patents  and  printed  publications  for 
entry  into  an  ex  parte  reexamination 
proceeding  after  the  order  to  reexamine 
has  been  mailed  with  the  prohibition 
applying,  even  where  the  prior  art  was 
unavailable  to  a  third  party  requester  at 
the  time  the  ex  parte  request  was  filed, 
or  known  only  to  another  member  of  the 
public.  The  comment  argues  that  the 
present  system  which  requires  the  third 
party  to  file  another  ex  parte  request  for 
reexamination  (which  includes  the  new 
prior  art)  and  that  merger  of  the 
reexamination  proceedings  is  a 
cumbersome,  burdensome  and  time- 
delaying  system  as  compared  to,  for 
example,  simply  permitting  the  entry  of 
the  new  prior  art  and  providing  for  one 
more  reexamination  Office  action  and 
response  for  new  prior  art  found  to  be 
relevant. 

Response  to  Comment:  When 
promulgating  the  reexamination  rules  in 
1981,  it  was  the  position  of  the  Office 
that  an  ex  parte  proceeding  best  served 
the  interests  of  all,  and  best  complied 
with  the  intent  of  the  1980  statute.  To 
preservethe  ex  parte  nature  of  the 
proceeding,  it  was  decided  that 
consideration  of  citations  of  prior  art 
submitted  after  the  reexamination  order 
will  be  delayed  until  the  reexamination 
proceeding  has  terminated,  unless  the 
citation  is  submitted  by  the  patent 
owner  or  a  third  party  requester  in  a 
separate  reexamination  request  or  in  a 
reply  to  the  patent  owner's  statement. 
While  the  filing  of  a  separate  request  for 
reexamination  can  add  some  delay  to 
the  proceeding,  this  delay  would  not  be 
extensive.  In  contrast,  permitting  a  third 
party  to  file  citations  at  any  time  for 
consideration  by  the  examiner  could 
seriously  delay  the  reexamination 
proceeding  and  militate  against  the 


"special  dispatch"  requirement  of  the 
statute. 

New  §  1.502  provides  for  the 
processing  of  prior  art  citations 
submitted  during  an  ex  parte 
reexamination  proceeding.  The 
substance  of  §  1.502  was  previously 
contained  in  §  1.501(a),  but  was 
separated  out  as  a  new  section  for 
clarity.  Once  ex  parte  reexamination  has 
been  ordered,  only  citations  by  the 
patent  owner  under  §  1.555  and  by  a 
third  party  requester  in  a  filing  under 
either  §  1.510  or  §  1.535  will  be  entered 
during  the  pendency  of  the 
reexamination  proceeding.  Citations  by 
other  parties  (who  are  not  a  party  to  the 
reexamination)  filed  during  the 
pendency  of  the  reexamination 
proceeding  will  not  be  entered  into  the 
patent  file  or  the  reexamination  file 
until  the  reexamination  proceeding  is 
concluded  unless  made  as  a  part  of  a 
request  for  reexamination  under  §  1.510. 

The  titles  of  §§  1.510-1.570  are  being 
amended  by  revising  them  to  be  limited 
to  ex  parte  reexamination  where 
applicable.  No  coirmient  was  received 
on  these  changes.  They  are  adopted  as 
proposed. 

Section  1.510(a)  is  being  amended  to 
limit  the  section  to  ex  parte 
reexamination  proceedings.  The  notice 
of  proposed  rulemaking  included  a 
proposed  amendment  to  §  1.510(b)(4) 
which  relates  to  the  contents  of  the 
reexamination  request.  This  proposed 
amendment  has,  however,  already  been 
made  in  the  final  rule  to  implement  the 
Patent  Business  Goals.  See  Changes  to 
Implement  the  Patent  Business  Goals, 
Final  Rule,  65  FR  54604  (September  8, 
2000):  1238  Off.  Gaz.  Pat.  Office  77 
(September  19,  2000).  Section 
1.510(b)(4)  was  amended  to  delete  the 
requirement  of  mounting  the  copy  of  the 
patent  to  be  reexamined  in  single 
column  format.  Instead,  a  copy  of  the 
entire  patent  including  the  front  face, 
drawings,  and  specification/claims  (in 
double  colunm  format)  for  which 
reexamination  is  requested,  and  a  copy 
of  any  disclaimer,  certificate  of 
correction,  or  reexamination  certificate 
issued  in  the  patent  will  be  required.  All 
copies  must  have  each  page  plainly 
written  on  only  one  side  of  a  sheet  of 
paper.  Section  1.510(bK4)  is  now  being 
revised  so  that  it  applies  to  both  ex 
parte  reexamination  and  inter  partes 
reexamination  proceedings.  No 
conunent  was  received  on  this  section. 
It  is  adopted  as  proposed. 

Sections  1.515,  1.520,  1.525,  1.530. 
1.535,  and  1.540  are  being  amended  to 
recite  the  reexamination  as  "ex  parte" 
reexamination  where  appropriate,  to 
eliminate  any  potential  for  confusion. 


No  comment  was  received  on  these 
changes.  They  are  adopted  as  proposed. 

Section  1.530(d)  is  being  revised  so 
that  it  (and  §§  1.530(e)-(k))  apply  to 
both  ex  parte  reexamination  and  inter 
partes  reexamination  proceedings.  No 
comment  was  received  on  this  section: 
It  is  adopted  as  proposed. 

A  new  §  1.530(1),  directed  to 
correction  of  inventorship  of  a  patent, 
was  added  in  the  final  rules  to 
implement  the  Patent  Business  Goals. 
See  Changes  to  Implement  the  Patent 
Business  Goals,  Final  Rule,  65  FR  54604 
(September  8,  2000);  1238  Off.  Gaz.  Pat. 
Office  77  (September  19,  2000).  Section 
1.530(1)  is  now  being  revised  so  that  it 
applies  to  both  ex  parte  reexamination 
and  inter  partes  reexamination 
proceedings.  Section  1.530(1)  is  also 
being  revised  to  state  "on  petition  of  all 
the  parties  set  forth  in  §  1.324(b)(l)-(3)" 
rather  than  "on  petition  of  all  the 
parties"  to  make  it  clear  that  all 
"parties"  to  the  proceeding  [e.g.,  an 
inter  partes  reexamination  third  party 
requester)  need  not,  and  should  not,  join 
in  the  petition  to  correct  inventorship. 

Section  1.550,  which  provides  for  the 
conduct  of  the  reexamination 
proceeding,  is  being  amended  to  limit 
the  section  to  ex  parte  reexamination 
proceedings  filed  under  §  1.510.  In 
addition,  §  1.550(d)  is  being  amended  to 
clarify  that  the  failure  to  file  a  written 
statement  of  an  interview  as  required 
under  §  1.560(b)  shall  be  the  basis  for 
terminating  a  reexamination  proceeding. 
Section  1.550(e)(1)  specifically  provides 
for  the  revival  of  terminated  ex  parte 
reexamination  proceedings  under  the 
unavoidable  delay  provisions  of 
§  1.137(a).  The  unavoidable  delay 
provisions  of  35  U.S.C.  133  are  imported 
into  and  are  applicable  to  ex  parte 
reexamination  proceedings  by  35  U.S.C. 
305.  Section  1.550(e)(2)  provides  for  the 
revival  of  terminated  ex  parte 
reexamination  proceedings  under  the 
"imintentional"  provisions  of  §  1.137(b). 
The  unintentional  delay  fee  provisions 
of  35  U.S.C.  41(a)(7)  are  imported  into 
and  are  applicable  to  ex  parte  and  inter 
partes  reexamination  proceedings  by 
section  4605  of  S.  1948.  Note,  however, 
that  the  unintentional  delay  provisions 
of  35  U.S.C.  41(a)(7)  only  become 
effective  in  reexamination  proceedings 
on  November  29,  2000  (one  year  after 
enactment  of  the  statute).  No  comment 
was  received  on  this  section.  It  is 
adopted  as  proposed. 

Section  1.552,  which  provides  for  the 
scope  of  reexamination  in  ex  parte 
reexamination,  is  being  amended  to 
limit  the  section  to  ex  parte 
reexamination  proceedings  filed  imder 
§  1.510.  hi  addition,  §  1.552(a)  and  (b) 
are  being  amended  to  more  clearly 


specify  that  all  of  the  claims  (new 
claims  and  amended  patent  claims)  will 
be  examined  on  the  basis  of  patents  or 
printed  publications  and,  with  respect 
to  subject  matter  added  or  deleted  in  the 
reexamination  proceeding,  on  the  basis 
of  the  requirements  of  35  U.S.C.  112. 
Sections  1.552  and  1.906  of  the  present 
rule  package  were  drafted  to  parallel  the 
text  of  §  1.906  as  it  was  presented  in  the 
August  1995  Notice  of  Proposed 
Rulemaking  entitled  "Rules  of  Practice 
in  Patent  Cases;  Reexamination 
Proceedings."  Section  1.552(c)  is  further 
being  amended  to  preclude  the 
examiner  from  independently 
discovering  and  noting  issues  other  than 
those  indicated  in  §§  1.552(a)  and  (b).  In 
this  regard,  §  1.552(c)  is  being  amended 
by  changing  the  phrase  "If  such 
questions  are  discovered  during  a 
reexamination  proceeding,"  to  now  read 
"ff  such  issues  are  raised  by  the  patent 
owner  or  third  party  requester."  The 
examiner  should  orily  note  an  issue 
under  §  1.552(c)  after  careful 
consideration,  and  should  only  note  the 
raised  issue  once.  Patent  owners  could 
then  file  a  reissue  application  if  they 
wish  such  issue  to  be  resolved.  It  would 
not  be  appropriate  for  the  examiner  sua 
sponte  to  raise  issues  directed  to  the 
patentability  of  a  claim  of  a  patent 
which  may  not  be  resolved  in  the 
reexamination.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Section  1.555,  which  sets  forth  the 
patent  owner's  duty  of  disclosure  in 
reexamination,  is  being  amended  to 
clearly  apply  to  both  ex  parte  and  inter 
partes  reexaminations.  In  addition, 
§  1.552(c)  is  being  amended  to  preclude 
the  examiner  from  independently 
discovering  and  noting  issues  relating  to 
patent  owner's  compliance  with  its  duty 
of  disclosure.  In  this  regard,  §  1.552(c)  is 
being  amended  by  changing  the  phrase 
"If  questions  of  compliance  with  this 
section  are  discovered  during  a 
reexamination  proceeding,  *   *  *"to 
now  read  "ff  questions  of  compliance 
with  this  section  are  raised  by  the  patent 
owner  or  third  party  requester  during  a 
reexamination  proceeding,  *  *   *  ."It 
would  not  be  appropriate  for  the 
examiner  sua  sponte  to  raise  issues 
directed  to  the  issue  of  patent  owner's 
compliance  with  its  duty  of  disclosine 
which  may  not  be  resolved  in  the 
reexamination.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Section  1.560.  which  provides  for 
interviews  in  reexamination 
proceedings,  is  being  amended  to  limit 
the  section  to  ex  parte  reexamination 
proceedings  filed  under  §  1.510.  Note, 
however,  that  there  will  be  no 


interviews  which  address  the  issues  of 
the  proceeding  permitted  in  inter  partes 
reexamination  proceedings  under 
§  1.913.  See  §  1.955.  In  addition, 
§  1.560(b)  is  being  amended  to  clarify 
that  the  patent  owner  must  file  a  written 
statement  of  an  interview  after  an 
interview  is  held.  The  written  statement 
may  be  filed  either  as  a  separate  paper 
within  one  month  after  the  date  of  the 
interview,  or  as  a  separate  part  of  a 
response  to  an  outstanding  Office 
action,  whichever  is  later.  One  conunent 
was  received  and  directed  to  this 
section. 

Comment:  The  comment  suggests  that 
when  reexamination  is  requested  by  a 
third  party,  there  is  usually  litigation 
directed  to  the  patent  for  which 
reexamination  is  requested  involving 
severely  conflicting  interests  between 
the  patent  owner  and  the  third  party 
requester.  The  comment  asserts  that 
during  reexamination,  the  examiner  is 
required  to  maintain  neutrality,  and 
therefore  the  scope  of  the  interview 
should  be  limited  to  that  needed  to 
deepen  the  examiner's  understanding  of 
the  technology  and  to  clarify  points  of 
contention  and  that  the  examiner 
should  be  prohibited  ft-om  discussing 
amendment  proposals  during  an 
interview  with  the  patent  owner. 

Response  to  Comment:  The  statute,  35 
U.S.C.  305,  provides  that  reexamination 
will  be  conducted  according  to  the 
procediu-es  established  for  initial 
examinadon  under  the  provisions  of 
sections  132  and  133  of  this  tide.  In  a 
very  real  sense,  the  intent  of 
reexamination  is  to  start  over  and 
reexamine  the  patent  and  examine  new 
and  amended  claims  as  they  would  have 
been  examined  in  the  original 
application  of  the  patent.  Section  132 
permits  the  patent  owner  to  propose 
amendments  to  the  claims  which  will  be 
reexamined  by  the  examiner.  The 
procedures  established  for  initial 
examination  under  section  132  permit 
the  patent  owner  to  propose 
amendments  either  by  written  response 
or  during  an  interview  with  the 
examiner.  See  section  713.01  of  the 
Manual  of  Patent  Examining  Procediue 
which  provides  guidance  as  to  the 
submission  of  amendments  in 
conjunction  with  interviews,  and  the 
rationale  therefor.  In  both  cases,  the 
examiner  is  obligated  to  consider  such 
amendment  proposals  when  conducting 
his  or  her  examination  of  the  claims  in 
light  of  the  prior  art.  The  comment  is 
not  adopted,  and  the  section  is  adopted 
as  proposed. 

Section  1.565,  which  provides  for 
conciuxent  Office  proceedings,  is  being 
amended  to  limit  the  reexamination 
proceedings  of  the  section  to  ex  parte 


reexamination  proceedings  filed  under 
§  1.510.  In  addition.  §  1.565(e)  is  being 
amended  to  change  "examiner- in-chief 
to  "administrative  patent  judge"  to 
reflect  the  current  tide.  Also,  the 
appropriate  references  for  concurrent 
proceedings  which  include  an  inter 
partes  reexamination  proceeding  have 
been  added.  Section  1.565(c)  is  being 
amended  to  make  it  clear  that  after 
prosecution  has  been  terminated  in  a 
pending  reexamination  proceeding  (e.g., 
by  the  issuance  of  a  Notice  of  Intent  to 
Issue  a  Reexamination  Certificate)  there 
is  no  right  of  merger  of  any 
subsequendy  filed  reexamination 
request.  No  comment  was  received  on 
this  section.  It  is  adopted  as  proposed. 

Section  1.570  is  being  amended  to 
recite  the  reexamination  as  "ex  parte" 
reexamination  where  appropriate,  to 
eliminate  any  potential  for  confusion. 
No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 

A  new  tide  Subpart  H — Inter  Partes 
Reexamination  of  Patents  (Applicable  to 
any  Patent  that  Issues  from  an  Original 
Application  FUed  in  the  United  States 
on  or  after  November  29,  1999)  has  been 
added  which  provides  that  the 
reexamination  rules  in  this  subpart 
generally  apply  to  inter  partes 
reexamination  proceedings  on  patents 
having  a  filing  date  on  or  after 
November  29,  1999.  Some  of  the  inter 
partes  reexamination  ndes  specifically 
incorporate  ex  parte  reexamination 
rules,  e.g.,  §  1.943  (requirement  of 
responses,  comments  and  briefs) 
incorporates  §  1.52,  and  §  1.933  (patent 
owner  duty  of  disclosure)  incorporates 
§  1.555.  One  comment  was  received 
directed  to  this  section. 

Comment:  The  comment  suggested 
that  the  heading  "Subpart  H 
Reexamination  of  Patents"  as  proposed 
in  the  Notice  of  Proposed  Rulemaking 
be  amended  to  add  "(Applicable  to 
Patents  having  an  Original  United  States 
Filing  date  On  or  After  November  29, 
1999)."  The  comment  notes  that  the 
effective  date  of  the  statute  with  respect 
to  optional  inter  partes  reexamination  is 
complex,  and  it  would  be  helpful  to 
practitioners  and  those  considering  inter 
partes  reexamination  if  they  are  clearly 
advised  of  what  patents  are  subject  to 
such  proceedings. 

Response  to  Comment:  The  comment 
is  adopted  in  part.  The  heading  has  been 
amended  to  add  '(Applicable  to  any 
Patent  that  Issues  from  an  Original 
Application  Filed  in  the  United  States 
on  or  after  November  29.  1999.)"  This 
language  more  closely  tracks  the 
language  of  the  statute  than  does  the 
language  suggested  in  the  comment. 

New  §  1.902  provides  for  the 
processing  of  prior  art  citations  during 
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an  inter  partes  reexamination 
proceeding  and  is  analogous  to  new 
§  1.502  which  deals  with  prior  art 
citations  during  an  ex  parte 
reexamination  proceeding.  No  comment 
was  received  on  this  section.  It  is 
adopted  is  proposed. 

New  §  1.903  provides  that  the  patent 
owner  and  the  third  party  requester 
shall  be  sent  copies  of  all  Office  actions, 
and  that  the  patent  owner  and  the  third 
party  requester  must  serve  copies  of  all 
papers  on  all  other  parties  in  the  juter 
partes  reexamination  proceeding  or  they 
may  be  refused  consideration  by  the 
Office.  This  is  analogous  to  the 
provisions  of  §  1.550(e).  No  comment 
was  received  on  this  section.  It  is 
adopted  as  proposed. 

New  §  1 .904  provides  that  a  notice  of 
the  filing  of  an  inter  partes 
reexamination  request  will  be  published 
in  the  Official  Gazette  under  §  1.11(c) 
and  that  such  a  notice  will  be 
considered  to  be  constructive  notice  to 
the  patent  owner.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

hfew  §  1.905  provides  that,  imless 
otherwise  provided  for,  a  submission  of 
papers  by  the  public  other  than  third 
party  requesters  in  an  inter  partes 
reexamination  proceeding  will  not  be 
considered  in  the  proceeding  and  will 
be  treated  in  accordance  with  the 
requirements  of  a  prior  art  submission 
imder  §  1.902  if  it  complies  with  the 
requirements  of  §  1.501.  Submissions 
not  in  accordance  with  §  1.501  will  be 
returned  to  the  sender.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.906  covers  the  scope  of 
reexamination  in  an  inter  partes 
reexamination  proceeding.  While  it  is 
not  intended  that  examiners  will 
routinely  complete  a  new  search  when 
conducting  an  inter  partes 
reexamination,  examiners  may  conduct 
additional  searches  and  cite  and  apply 
additional  prior  patents  and  printed 
publications  when  they  consider  it 
appropriate  and  beneficial  to  do  so. 
Section  1.906(a)  provides  that  the 
examination  is  only  on  the  basis  of 
patents  or  printed  publications  and, 
with  respect  to  subject  matter  added  or 
deleted  during  the  inter  partes 
reexamination,  on  the  basis  of  the 
requirements  of  35  U.S.C.  112.  Section 
1.906(b)  provides  that  claims  in  a 
reexamination  proceeding  must  not 
enlarge  the  scope  of  the  claims  of  the 
patent  and  must  not  introduce  new 
matter.  Section  1.906(c)  provides  that 
issues  relating  to  matters  other  than 
those  indicated  in  §§  1.906(a)  and  (b)  of 
this  section  (e.g.,  on  sale,  public  use, 
duty  of  disclosure,  etc.)  will  not  be 


resolved  in  a  reexamination  proceeding, 
but  will  be  noted  by  the  examiner  as 
being  an  open  issue  in  the  record  if  such 
issues  are  raised  by  the  patent  owner  or 
the  third  party  requester.  The  examiner 
should  only  note  an  issue  under 
§  1.906(c)  after  careful  consideration, 
and  should  only  raise  the  noted  issue 
once.  Patent  owners  could  then  file  a 
reissue  application  if  they  wish  such 
issue  to  be  resolved.  It  would  not  be 
appropriate  for  the  examiner  sua  sponte 
to  raise  issues  directed  to  the 
patentability  of  a  claim  of  a  patent 
which  may  not  be  resolved  in  the 
reexamination.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Nlew  §  1.907  sets  forth  prohibitions  on 
the  filing  of  an  inter  partes 
reexamination  request.  The  basis  for  this 
section  is  35  U.S.C.  317.  Under 
§  1.907(a),  once  an  order  for  an  inter 
partes  reexamination  has  been  issued, 
neither  the  third  party  requester,  nor 
any  of  its  privies,  may  file  a  subsequent 
request  for  an  inter  partes 
reexamination  of  the  patent  until  an 
inter  partes  reexamination  certificate  is 
issued,  unless  such  filing  is  authorized 
by  the  Commissioner.  Under  §  1.907(b), 
once  a  final  decision  has  been  entered 
against  a  party  in  a  civil  action  that  the 
party  has  not  sustained  its  burden  of 
proving  invalidity  of  any  patent  claim  in 
suit,  then  that  party,  and  its  privies,  are 
there«dter  precluded  from  requesting  an 
inter  partes  reexamination  of  any  such 
patent  claim  on  the  basis  of  issues 
which  that  party,  or  its  privies,  raised  or 
could  have  raised  in  such  civil  action; 
and  an  inter  partes  reexamination 
requested  by  that  party,  or  its  privies,  on 
the  basis  of  such  issues  may  not 
thereafter  be  maintained  by  the  Office. 
Under  §  1.907(c),  if  a  final  decision  in 
an  inter  partes  reexamination 
proceeding  instituted  by  a  third  party 
requester  is  favorable  to  patentabiUty  of 
any  patent  claim,  then  that  party,  or  its 
privies,  may  not  thereafter  request  an 
inter  partes  reexamination  of  any  such 
patent  claim  on  the  basis  of  issues 
which  that  party,  or  its  privies,  raised  or 
could  have  raised  in  such  inter  partes 
reexamination  proceeding.  Two 
comments  were  received  directed  to  this 
section. 

Comments:  The  first  comment, 
directed  to  §  1.907(b),  suggests  that  if 
the  Office  intends  to  determine  on  a 
case-by-case  basis  whether  the  third 
party  requester  could  have  raised  an 
issue  in  a  civil  action,  the  phrase  "or 
could  have  raised"  should  be  deleted 
from  §  1.907(b).  The  second  comment 
directed  to  §§  1.907(b)  and  (c)  suggests 
that  the  words  "could  have  raised" 
should  be  changed  to  "had  become  or 


should  have  become  known  to  that 
party  upon  reasonable  inquiry  at  the 
time  the  inter  partes  reexamination  was 
ordered."  The  comment  argues  the 
"could  have  raised"  language  would 
theoretically  bar  a  third  party  from 
requesting  a  new  reexamination  based 
on  any  existing  patent  or  printed 
publication,  even  those  remotely  located 
in  another  file  of  the  third  party. 

Response  to  Comments:  As  to  the  first 
comment,  under  §  1.915(b)(7),  a  third 
party  requester  is  required  to  include  a 
certification  that  the  estoppel  provisions 
of  §  1 .907  do  not  prohibit  the  filing  of 
the  inter  partes  reexamination  request. 
The  Office  does  not  intend  to  look 
beyond  that  certification.  The  Office 
does  not  plan  to  make  a  case-by-case 
determination.  It  is  only  in  the  rare 
instance  where  a  challenge  to  the 
accuracy  of  the  certification  is  raised  by 
the  patent  owner,  that  the  question 
would  then  need  to  be  addressed. 

As  to  the  second  comment  addressing 
§§  1.907(b)  and  (c),  the  statute,  35  U.S.C. 
317,  recites  "on  the  basis  of  issues 
which  that  party  or  its  privies  raised  or 
could  have  raised  in  such  civil  action  or 
inter  partes  reexamination  proceeding." 
The  rule  merely  tracks  the  statutory 
language.  Adoption  of  the  suggested 
language  would  appear  to  enlarge  the 
scope  of  the  statutory  estoppel.  The 
interpretation  of  the  statutory  language 
is  subject  to  statutory  construction  on  a 
case-by-case  basis  depending  on  the 
particular  facts  of  the  individual  case. 
As  noted  above,  the  Office  does  not 
intend  to  make  such  a  determination  in 
each  reexamination,  but  will  rely  upon 
the  certification  by  the  third  party 
requester  under  §  1.915(b)(7).  The 
comments  are  not  adopted,  and  the 
section  is  adopted  as  proposed. 

New  §  1.913  provides  for  any  person 
(unless  the  estoppel  provisions  of 
§  1.907  apply)  to  file  a  request  under  35 
U.S.C.  311  for  an  inter  partes 
reexamination  of  a  patent  which  issued 
from  an  original  application  filed  on  or 
after  November  29,  1999.  The  time 
period  for  filing  such  a  request  is 
limited  to  the  period  of  enforceability  of 
the  patent  for  which  the  request  is  filed. 
The  language  "other  than  the  patent 
owner  or  its  privy"  has  been  deleted 
from  §  1.913.  One  comment  was 
received  addressed  to  this  section. 

Comment:  Section  1.913,  as  proposed 
in  the  Notice  of  Proposed  Rulemaking, 
excluded  the  patent  owner  or  its  privies 
from  those  persons  who  may  file  an 
inter  partes  request  for  reexamination. 
The  comment  suggests  the  Office  has 
exceeded  its  authority  in  excluding  the 
patent  owner  or  its  privies.  The 
comment  argues  that  Congress  intended 
that  the  patent  owner  could  be 


permitted  to  file  an  inter  partes 
reexamination  because  35  U.S.C.  311(c), 
which  requires  the  Conunissioner  to 
send  a  copy  of  the  request  to  the  patent 
owner,  explicitly  relieves  the 
Commissioner  of  that  obligation  when 
the  inter  partes  requester  is  the  patent 
owner.  The  comment  notes  that  a  patent 
owner  may  feel  the  chances  of  staying 
a  pending  litigation  are  increased  by 
requesting  an  inter  partes 
reexamination,  as  compared  to  an  ex 
parte  reexamination,  because  of  the 
provisions  of  35  U.S.C.  318  (stay  of 
Utigation). 

Response  to  Comment:  The  Office 
does  not  agree  with  the  statutory 
interpretation  presented  in  the 
comment.  Portions  of  the  language 
contained  in  sections  311,  312,  314,  and 
317  of  the  1999  statute  which  suggests 
that  the  patent  owner  may  file  an  inter 
partes  request  for  reexamination  are 
regarded  as  inadvertent  legislative 
drafting  errors  created  through  the 
evolution  of  the  final  version  of  the 
1999  statute.  The  language  of  the  1980 
ex  parte  reexamination  statute,  which 
was  used  as  the  basis  for  the  1999 
statute,  includes  language  which 
permits  either  the  patent  owner  or  a 
third  party  to  file  a  request  for  ex  parte 
reexamination.  The  earlier  versions  of 
the  1999  statute  merely  proposed  to 
amend  the  1980  statute  by  making  the 
ex  parte  reexamination  more  inter 
partes  in  nature.  The  final  version  of  the 
1999  statute  was  re-drafted  at  the  last 
moment  and  for  the  first  time  created 
separate  ex  parte  (chapter  30)  and  inter 
partes  (chapter  31)  reexamination 
statutes  by  modeling  the  inter  partes 
practice  on  the  ex  parte  practice.  The 
drafters,  however,  inadvertently  did  not 
remove  the  language  of  the  1980  statute 
directed  to  patent  owner  filings  of 
reexamination  requests,  even  though  an 
inter  partes  procediu'e  is  clearly 
inappropriate  for  a  reexamination 
initiated  by  a  patent  owner.  Note  further 
that  legislation  is  pending  before 
Congress  in  which  the  noted  language 
has  been  deleted  or  changed.  See  the 
Intellectual  Property  Technical 
Amendments  Act  of  2000,  H.R.  4870, 
106th  Cong.  (2000),  which  clearly  limits 
the  parties  who  may  file  an  inter  partes 
request  for  reexamination  to  be  third 
parties  other  than  the  patent  owner. 
Accordingly,  the  Office  does  not  agree 
with  the  comment  that  the  statute 
permits  a  patent  owner  to  file  an  inter 
partes  reexamination  request. 

In  the  interest  of  being  consistent  with 
the  statute,  the  phrase  "other  than  the 
patent  owner  or  its  privies"  has  been 
deleted  from  the  section.  The  change  is 
being  made  solely  for  the  purpose  of 


more  closely  following  the  language  of 
the  statute. 

New  §  1.915(a)  requires  payment  of 
the  fee  for  requesting  an  inter  partes 
reexamination  which  is  set  forth  in 
§  1.20(c)(2).  Section  1.915(b)  indicates 
what  each  request  for  inter  partes 
reexamination  must  include.  The 
requirements  are  analogous  to  the 
requirements  of  §  1.510(b)  for  filing  an 
ex  parte  reexamination  request  with  the 
most  notable  difference  being  that  the 
thud  party  requester  must  be  identified 
in  an  inter  partes  reexamination  request. 
Section  1.915(c)  indicates  that  requests 
for  an  inter  partes  reexamination  may  be 
filed  by  attorneys  or  agents  on  behalf  of 
a  third  party  requester,  but  it  is  noted 
that  the  real  party  in  interest  must  be 
identified.  Section  1.915(d)  provides 
that  if  the  request  for  inter  partes 
reexamination  does  not  meet  all  the 
requirements  of  §  1.915(b),  the  third 
party  requester  may  be  given  an 
opportunity  to  complete  the  inter  partes 
reexamination  request  to  avoid  having 
the  proceeding  vacated.  One  conunent 
was  received  directed  to  this  section. 

Comment:  The  comment  noted  that 
§  1.915(b)(8)  requires  any  person 
requesting  inter  partes  reexamination  to 
specify  the  "real  party  in  interest"  in  a 
statement.  The  comment  asks  whether 
this  language  coupled  with  the 
requirement  of  §  1.915(c)  prohibits  an 
attorney  filing  the  request  from  being 
the  real  party  in  interest. 

Response  to  Comment:  Section 
1.915(c)  requires  an  attorney  or  agent 
who  files  a  request  for  inter  partes 
reexamination  on  behalf  of  another 
party  to  have  a  power  of  attorney  or  to 
be  acting  in  a  representative  capacity 
under  §  1.34(a).  Section  1.915(c)  does 
not  preclude  an  attorney  from  fiUng  a 
request  for  inter  partes  reexamination 
on  behalf  of  himself  or  herself  as  the 
real  party  in  interest.  The  section  is 
adopted  as  proposed. 

New  §  1.919  indicates  that  the  date  on 
which  the  entire  fee  for  a  request  for 
inter  partes  reexamination  is  received 
will  be  considered  to  be  the  filing  date 
of  the  request  for  inter  partes 
reexamination.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.923  provides  for  a 
determination  by  the  examiner  as  to 
whether  the  request  has  presented  a 
substantial  new  question  of 
patentabiUty  under  35  U.S.C.  312  and 
requires  that  the  determination  be  made 
within  three  months  of  the  filing  date  of 
the  request.  One  comment  was  received 
directed  to  this  section. 

Comment:  The  comment  notes  that 
section  4607  of  S.  1-948  provides  that  a 
third  party  who  requests  inter  partes 


reexamination  is  estopped  from 
challenging  at  a  later  time,  in  any  civil 
action,  any  fact  determined  "during  the 
process  of"  such  reexamination.  Section 
1.923  provides  that  if  the  examiner 
determines  no  substantial  new  question 
of  patentability  is  present,  the  examiner 
will  deny  the  request  and  not  order 
reexamination.  The  comment  argues 
that  facts  determined  in  the  decision 
ordering  or  denying  reexamination  are 
not  facts  determined  "during  the 
process  of  such  reexamination  because 
a  decision  denying  reexamination  is  not 
a  decision  made  after  full  submission  of 
all  of  the  evidence  and  argiunents.  The 
comment  suggests  that  the  following 
sentence  should  be  added  at  the  end  of 
the  sectioir  in  order  to  clearly  point  this 
out:  "Such  determination  does  not 
constitute  a  finding  of  fact  under  the 
estoppel  provisions  of  Section  4607." 

Response  to  Comment:  Whether  or 
not  facts  determined  in  deciding  to  deny 
or  order  reexamination  are  facts 
"determined  during  the  process  of  such 
reexamination"  is  a  question  to  be 
answered  by  the  Federal  courts.  By 
statute,  the  estoppel  arises  in  a  civil 
action,  not  in  an  Office  proceeding.  The 
comment  is  not  adopted,  and  the  section 
is  adopted  as  proposed. 

New  §  1.925  provides  for  a  refund 
under  §  1.26(c)  of  a  portion  of  the  filing 
fee  if  inter  partes  reexamination  is  not 
ordered.  See  the  discussion  of  §  1.26(c) 
above  as  to  the  amount  of  the  refund.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.927  provides  for  review  by 
petition  to  the  Commissioner  of  a 
decision  denying  iater  partes 
reexamination.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.931  provides  for  ordering 
inter  partes  reexamination  where  a 
substantial  new  question  of 
patentability  has  been  foimd  piusuant  to 
§  1.923.  Section  1.931(b)  places  a 
limitation  on  the  selection  of  the 
examiner  by  the  Office  in  that  the  same 
examiner  whose  decision  denying  inter 
partes  reexamination  was  reversed  on 
petition  filed  under  §  1.927  ordinarily 
will  not  conduct  the  inter  partes 
reexamination  ordered  in  the  decision 
granting  the  petition.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.933  covers  the  duty  of 
disclosure  by  a  patent  owner  in  an  inter 
partes  reexamination  proceeding.  The 
rule  provides  that  the  patent  owner's 
duty  in  an  inter  partes  reexamination 
proceeding  is  the  same  as  the  duty  in  an 
ex  parte  reexamination  proceeding  set 
forth  in  §  1.555(a)  and  (b),  and  is 
satisfied  by  filing  a  paper  in  compliance 
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with  §  1.555(a)  and  (b).  In  addition, 
§  1.933(b)  is  being  amended  to  preclude 
the  examiner  from  independently 
raising  and  noting  issues  relating  to 
patent  owner's  compliance  with  its  duty 
of  disclosure.  In  this  regard,  §  1.933(b)  is 
being  amended  by  changing  the  phrase 
"If  questions  of  compliance  with  this 
section  are  discovered  during  a 
reexamination  proceeding,  *   *  *"  to 
now  read  "If  questions  of  compliance 
with  this  section  are  raised  by  the  patent 
owner  or  third  party  requester  during  a 
reexamination  proceeding,  *   *   *"  It 
would  not  be  appropriate  for  the 
examiner  sua  sponte  to  raise  issues 
directed  to  the  issue  of  patent  owner's 
compliance  with  its  duty  of  disclosure 
which  may  not  be  resolved  in  the 
reexamination.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
amended. 

New  §  1.935  provides  that  the  initial 
Office  action  on  the  merits  will  usually 
accompany  the  inter  partes 
reexamination  order.  When 
reexamination  is  ordered,  the  initial 
paper  from  the  examiner  wUl  normally 
comprise  two  parts.  The  first  part  will 
address  the  issue  as  to  whether  the  cited 
art  raises  a  substantial  new  question  of 
patentability  (SNQ).  If  the  examiner 
determines  that  the  prior  art  does  raise 
an  SNQ,  reexamination  will  be  ordered. 
In  this  situation,  a  second  part  of  the 
initial  Office  action  would  usually  be 
issued,  which  would  address  the 
patentability  issues  and  will  constitute 
the  first  Office  action  on  the  merits.  If 
the  examiner  determines  that  the  cited 
art  does  not  raise  an  SNQ, 
reexamination  is  denied.  No 
patentability  question  would  be 
addressed  by  the  examiner.  One 
comment  was  received  directed  to  this 
section.  (This  comment  was  also 
addressed  to  §  1.945  relating  to  patent 
owner's  response  to  Office  actions.  The 
discussion  below  relates  to  both 
§§1.935  and  1.945.) 

Comment:  The  comment  notes  that  if 
the  examiner  refuses  to  adopt  a  ground 
of  rejection  proposed  by  the  third  party, 
the  patent  owner  is  not  required  to 
address  this  issue  prior  to  the  appeal 
stage.  Consequently,  if  the  refusal  to 
adopt  the  groimd  of  rejection  is  reversed 
on  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  (Board),  at 
that  time  the  patent  owner  is  given  an 
opportimity  to  amend  the  claim.  The 
comment  suggests  that,  prior  to  the 
appeal  stage,  the  patent  owner  should 
be  required  to  respond  to  all  of  the 
issues  raised  by  the  requester.  The 
comment  points  out  that  if  this 
suggestion  is  implemented,  the 
opportunity  for  amendment  after  the 
Board  decision  and  the  need  for  remand 


would  then  become  unnecessary,  even  if 
the  Board  adopts  any  ground  proposed 
by  the  third  party  requester. 

Response  to  Comment:  The  patent 
owner  has  no  legal  compulsion  to 
amend  a  claim  based  solely  on  a  ground 
of  rejection  raised  by  the  third  party 
requester.  Only  after  the  ground  of 
rejection  is  adopted  by  the  examiner  or 
the  Board  of  Patent  Appeals  and 
Interferences  must  the  patent  owner 
consider  amending  the  claim.  The 
comment  is  not  adopted,  and  §  1.935  is 
adopted  as  proposed.  (See  discussion  of 
§  1.945.)  New  §  1.937  covers  the  basic 
items  relating  to  the  conduct  of  inter 
partes  reexamination  proceedings. 
Section  1.937(a)  provides  that,  in 
accordance  with  35  U.S.C.  314(c), 
unless  otherwise  provided  by  the 
Commissioner  for  good  cause,  all  infer 
partes  reexamination  proceedings  will 
be  conducted  with  special  dispatch. 
Section  1.937(b)  provides  that  all  inter 
partes  reexamination  proceedings  will 
be  conducted  according  to  the 
procediu'es  established  for  initial 
examination  under  §§  1.104-1.116. 
These  proceedings  will  generally  follow 
the  procedures  for  examining  patent 
applications.  Section  1.937(c)  provides 
that  all  communications  between  the 
Office  and  the  parties  to  the  inter  partes 
reexamination  which  are  directed  to  the 
merits  of  the  proceeding  must  be  in 
writing  and  filed  with  the  Office  for 
entry  into  the  record  of  the  proceeding. 
No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 

New  §  1.939  provides  for  the  return  of 
imauthorized  papers  filed  in  an  inter 
partes  reexamination,  and  provides  that, 
unless  otherwise  authorized,  no  paper 
shall  be  filed,  by  any  party,  in  an  inter 
partes  reexamination  before  the  initial 
Office  action  on  the  merits.  No  comment 
was  received  on  this  section.  It  is 
adopted  as  proposed. 

New  §  1.941  provides  that 
amendments  made  by  the  patent  owner 
in  an  inter  partes  reexamination  must  be 
made  in  accordance  with  the 
requirements  of  §§  1.530(d)-(k)  and 
1.943.  No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 

New  §  1.943(a)  provides  tnat  the  form 
of  responses,  briefs,  appendices,  and 
other  papers  must  be  in  accordance  with 
§  1.52.  Section  1.943(b)  establishes  page 
limits  for  responses  by  the  patent  owner 
and  written  conunents  by  the  third  party 
requester  (other  than  briefs). 
Amendments,  appendices  of  claims,  and 
reference  materials  such  as  prior  art 
references  would  not  be  included  in  the 
page  count.  Section  1.943(c)  provides 
for  page  limits  and  total  word  limits  for 
briefs.  No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 


New  §  1.945  provides  that  a  patent 
owner  will  be  given  at  least  30  days  to 
respond  to  any  Office  action  on  the 
merits.  While  the  Office  ordinarily 
intends  to  set  a  two-month  period  for 
the  patent  owner  to  respond  to  an  Office 
action  on  the  merits,  the  minimum 
period  set  will  always  be  at  least  30 
days.  One  comment  was  received 
directed  to  this  section.  This  comment 
was  also  addressed  to  §  1.935  relating  to 
the  patent  owner's  response  to  the 
initial  Office  action.  The  comment  is  not 
adopted,  and  §  1.945  is  adopted  as 
proposed. 

New^  1.947  provides  that  each  time 
a  patent  owner  files  a  response  to  any 
Office  action  on  the  merits,  the  third 
party  requester  may  once  file  written 
comments  if  those  comments  are 
received  in  the  Office  within  a  period  of 
30  days  from  the  date  of  service  of  the 
patent  owner's  response.  Since  35 
U.S.C.  314(b)(3)  statutorily  imposes  this 
period  for  third  party  requester 
comments,  this  time  period  cannot  be 
extended.  Thus,  any  third  party 
comments  received  in  the  Office  after 
expiration  of  30  days  from  the  date  of 
service  of  the  patent  owner's  response 
shall  be  considered  to  be  untimely  and 
unauthorized,  and  thus  will  be  returned 
to  the  third  party  in  accordance  with 
§  1.939.  Three  comments  were  received 
directed  to  this  section. 

Comments:  The  first  and  second 
comments  suggest  that  it  will  be 
difficult  for  a  foreign  third  party 
requester  to  timely  comment  within  a 
period  of  30  days  from  the  date  of 
service  of  the  patent  owner's  response. 
The  first  comment  suggests  that  a  third 
party  comment  period  of  60  days  should 
be  set.  The  second  comment  suggests 
that  some  way  should  be  devised  for 
receiving  a  substantial  extension  to  the 
30-day  period. 

The  third  comment  suggests  that  it  is 
unfair  for  the  patent  owner  to  not  be 
able  to  respond  to  the  third  party 
comments  and  thereby  have  the  last 
word.  The  comment  suggests  that  the 
patent  owner  should  have  the  right  of 
last  comment. 

Response  to  Comments:  As  to  the  first 
comment,  the  statute  (35  U.S.C. 
314(b)(3))  specifically  requires  that  the 
third  party  requester  comments  be 
received  by  the  Office  within  30  days 
after  the  date  of  service  of  the  patent 
owner's  response  to  an  Office  action. 
The  rules  cannot  provide  a  period  for 
comments  that  would  give  the  third 
party  more  time  to  comment  than  that 
explicitly  stated  in  the  statute. 

As  to  the  second  comment,  because 
the  statute  specifically  requires  that 
third  party  requester  comments  be 
received  by  the  Office  within  30  days 


after  the  date  of  service  of  a  patent 
owner's  response  to  the  Office  action, 
the  rules  cannot  extend  the  period  for 
comments  in  order  to  give  the  third 
party  more  time  in  which  to  file  the 
written  comments.  The  Office 
recognizes  the  shortness  of  this  time 
period.  While  no  relief  can  be  granted 
by  enlarging  or  extending  the  statutory 
30-day  period,  a  measvue  of  relief  has 
been  granted  to  the  third  party  requester 
in  that  the  rule  is  being  amended  to 
provide  that  the  date  of  Office  "receipt" 
of  third  party  requester  comments  will 
be  construed  to  be  the  date  of  mailing 
if  the  provisions  of  §  1.8  are  complied 
with  when  submitting  the  written 
comments. 

As  to  the  third  comment,  providing 
the  patent  owner  with  an  opportunity  to 
reply  to  third  party  comments  would 
unduly  prolong  the  pendency  of  the 
proceeding,  contrary  to  the  "special 
dispatch"  required  by  35  U.S.C.  314(c). 
It  should  also  be  noted  that  an  owner 
response  to  the  third  party  comments 
could  be  considered  a  (supplemental) 
patent  owner  response  to  the  Office 
action  which  would  trigger  a  further 
right  to  third  party  comment  under  35 
U.S.C._  316(b)(3)  and  thus  create  an 
endless  cycle.  The  comments  are  not 
adopted.  The  rule  is  adopted  as 
proposed,  but  amended  as  indicated 
above. 

New  §  1.948  provides  that  third  party 
requester  prior  art  submissions  as 
defined  under  §  1.501  may  be  filed  after 
the  inter  partes  reexamination  order 
only  if  they  are  submitted  as  part  of  a 
comments  submission  under  §§1.947  or 
1.951(b),  and  are  limited  to:  (1)  Prior  art 
necessary  to  rebut  a  finding  of  fact  made 
by  the  examiner;  (2)  prior  art  necessary 
to  rebut  a  position  taken  by  the  patent 
owner  in  a  response;  or  (3)  prior  art 
which  for  the  first  time  became  known 
or  available  to  the  third  party  requester 
after  the  filing  of  the  inter  partes  request 
for  reexamination  where  a  discussion  of 
the  pertinency  of  each  reference  to  the 
patentability  of  at  least  one  claim  is 
included.  Limiting  later  filed  prior  art 
submissions  to  newly  discovered  or 
newly  available  prior  art  (except  when 
used  for  rebuttal  purposes)  will 
encourage  the  third  party  requester  to 
submit  all  known  pertinent  prior  art 
along  with  the  initial  request  for  inter 
partes  reexamination.  Later  submission 
of  previously  known  or  available  prior 
art  would  only  be  permissible  to  rebut 
a  position  taken  by  the  examiner  or  the 
patent  owner,  or  through  the  filing  of  an 
ex  parte  reexamination  request  which,  if 
ordered,  would  be  merged  with  the  inter 
partes  reexamination  proceeding. 

Permitting  the  thira  party  requester  to 
timely  submit  newly  discovered  or 


previously  imavailable  prior  art  during 
the  inter  partes  reexamination 
proceeding  will  obviate  the  need  for  the 
third  party  requester  to  file  an  ex  parte 
request  for  reexamination.  To  prevent 
harassment  of  the  patent  owner  due  to 
frequent  submissions  of  prior  art 
citations  during  a  reexamination 
proceeding,  such  submissions  may  only 
be  filed  together  with  written  comments 
by  the  third  party  requester  in  response 
to  a  patent  owner  response  to  an  Office 
action  on  the  merits,  or  after  an  action 
closing  prosecution.  No  comment  was 
received  on  this  section.  The 
conjimction  "and"  has  been  replaced  by 
"or"  in  the  recitation  "§§  1.947, 
1.951(a),  or  1.951(d)"  for  grammatical 
clarity.  The  reference  to  §  1.951(a)  has 
been  deleted  and  §  1.951(d)  has  been 
changed  to  §  1.951(b)  to  reflect  the 
chcmges  made  to  §  1.951  pursuant  to  the 
comments.  The  section  is  adopted  as 
amended. 

New  §  1.949  provides  for  the  close  of 
prosecution  on  the  second  or 
subsequent  Office  action  which 
precedes  a  final  action,  a  final  rejection 
and/or  a  final  decision  favorable  to 
patentabihty.  The  distinction  between  a 
final  action  and  an  action  closing 
prosecution  is  important,  since  appeal 
rights  to  the  Board  of  Patent  Appeals 
and  Interferences  under  35  U.S.C.  134 
(b)  and  (c)  mature  only  with  a  final 
action.  One  comment  was  received 
directed  to  this  section. 

Comment:  The  comment  suggests  that 
the  examiner  should  be  precluded  from 
closing  prosecution  whenever  a  new 
groimd  of  rejection  is  made,  irrespective 
of  whether  a  prior  amendment  made  the 
new  groimd  necessary.  The  comment 
argues  that  a  reexamination  is  different 
from  an  application  where  the  applicant 
is  permitted  to  refile  the  application  and 
introduce  new  claims,  evidence  and 
argument,  because  the  patent  owner  in 
a  reexamination  cannot  abandon  the 
reexamination  and  file  a  continuing 
proceeding. 

Response  to  Comment:  The  third 
party  request  for  reexamination  sets 
forth  the  grounds  of  rejections  raised  by 
the  third  party  requester.  The  initial 
Office  action  on  the  merits  addresses  the 
grounds  and  arguments  raised  in  the 
request,  and  sets  forth  the  examiner's 
grounds  of  rejection  including  those 
raised  by  the  third  party  requester  and 
those  raised  by  the  examiner.  The  Office 
action  also  includes  the  examiner's 
reasons  for  not  adopting  other  grounds 
of  rejection  proposed  by  the  third  party 
requester.  Patent  owner  may  consider 
and  respond  to  the  initial  Office  action, 
and  provide  amended  claims  ranging 
from  the  broadest  claim  patent  owner 
considers  to  be  patentable  over  the  prior 


art  to  the  narrowest  claim  patent  owner 
is  willing  to  accept.  Thus,  prior  to  the 
close  of  prosecution,  the  issues  are  well 
developed,  patent  owner  is  aware  of  the 
issues  and  positions  of  the  third  party 
requester  and  the  examiner,  and  patent 
owner  has  the  right  to  present  evidence 
and  argument  in  light  of  the  third  party 
arguments  and  the  examiner's  rejections 
and  to  present  amended  claims.  While 
patent  owner  may  not  refile  a 
reexamination  after  the  close  of 
prosecution  and  "start  over"  as  can  be 
done  in  a  regular  application  after  a 
final  rejection,  the  reexamination  rules 
do  not  leave  the  patent  owner  without 
any  relief  at  this  stage  of  the  proceeding. 
In  this  regard,  after  the  close  of 
prosecution  the  patent  owTier  may  file 
comments  and/or  amendments  under 
§  1.951  which  will  be  governed  by  the 
standards  of  §1.116.  Under  §  1.116(c), 
amendments  may  be  admitted  upon  a 
showing  of  good  and  sufficient  reasons 
why  they  are  necessary  and  were  not 
earlier  presented.  This  strikes  a  balance 
between  timely  presenting  amendments 
and  providing  reUef  when  warranted.  It 
also  provides  for  an  orderly  and  timely 
proceeding  under  the  special  dispatch 
requirement  of  the  statute.  In  addition, 
the  statute  does  not  preclude  the  patent 
owner  from  filing  an  ex  parte  request  for 
reexamination  with  amended  claims 
and/or  new  evidence.  Once  ordered,  the 
reexamination  proceedings  would  be 
merged,  and  the  newly  submitted 
material  would  be  addressed  in  the 
merged  proceeding.  The  comment  is  not 
adopted,  and  the  section  is  adopted  as 
proposed. 

New  §  1.951  sets  forth  the  options 
available  to  the  parties  after  an  Office 
action  closing  prosecution.  Under 
§  1.951(a),  the  patent  owner  may  once 
file  comments  limited  to  issues  raised  in 
the  action  closing  prosecution,  which 
comments  may  also  include  proposed 
amendments  (subject  to  the  criteria  of 
§  1 .1 16  as  to  whether  or  not  the 
amendments  shall  be  admitted).  Under 
§  1.951(b),  when  the  patent  owner  does 
file  comments,  the  third  party  requester 
may  once  file  comments  in  response  to 
the  patent  owner's  comments.  One 
comment  was  received  directed  to  this 
section. 

Comment:  Section  1.951  as  proposed 
in  the  Notice  of  Proposed  Rulemaking 
included  subsections  (a}-(d).  Proposed 
subsection  (a)  permitted  the  third  party 
requester  to  once  file  comments  limited 
to  issues  raised  in  the  action  closing 
prosecution.  Proposed  subsection  (b) 
permitted  the  patent  owner  to  once  file 
comments  in  response  to  the  third  party 
requester's  comments.  Simultaneously 
to  the  filing  of  these  submissions, 
proposed  subsection  (c)  permitted  the 
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patent  owner  to  once  file  comments 
limited  to  issues  raised  in  the  action 
closing  prosecution,  and  proposed 
subsection  (d)  permitted  the  third  party 
requester  to  once  file  comments  in 
response  to  the  patent  owner's 
comments.  The  comment  suggests  that 
the  comments  filed  by  the  third  party 
requester  under  proposed  §  1.951(a) 
after  the  close  of  prosecution  do  not 
comply  with  the  statute  because  they 
are  not  filed  in  reply  to  a  patent  owner's 
response  to  an  Office  action  on  the 
merits.  The  comment  asserts  that  such 
"direct"  requester  conunents  are  not 
consistent  with  the  statute  as  the  statute 
makes  it  clear  that  the  third  party 
requester's  right  to  comment  only 
matures  with  the  filing  of  a  patent 
owner  response  to  an  Office  action  on 
the  merits,  and  nowhere  in  the  statute 
does  it  permit  third  party  requester 
comments  without  there  first  being  a 
patent  owner  response. 

Response  to  Comment:  The  comment 
has  been  adopted.  Proposed  subsection 

(a)  which  permitted  the  third  party 
requester  to  once  file  comments  limited 
to  issues  raised  in  the  action  closing 
prosecution,  and  proposed  subsection 

(b)  which  permitted  die  patent  owner  to 
once  file  comments  in  response  to  the 
third  party  requester  comments  have 
been  deleted.  Proposed  subsections  (c) 
and  (d)  have  been  re-named  (a)  and  (b), 
respectively.  The  purpose  of  proposed 
subsections  (a)  and  fb)  was  to  provide 
the  third  party  requester  an  opportunity 
to  better  focus  the  issues  prior  to  filing 
an  appeal.  Such  issues  may  now  be 
addressed  by  the  requester  after  appeal 
in  the  appellant  brief  which,  if 
persuasive,  will  result  in  the  examiner 
adopting  requester's  arguments  and 
reopening  prosecution,  if  appropriate. 
While  waiting  until  after  appeal  to 
permit  "direct"  third  party  requester 
arguments  may  result  in  protracting  the 
proceeding,  such  direct  third  party 
input  is  consistent  with  the  statute 
which  permits  the  third  party  requester 
to  appeal  any  final  decision  favorable  to 
patentability,  and  be  a  party  to  any 
appeal  taken  by  the  patent  owner  to  the 
Board  of  Patent  Appeals  and 
Interferences.  35  U.S.C.  315(a)  and  (b). 
The  comment  is  adopted  as  amended. 

New  §  1.953  provides  for  issuance  of 
a  right  of  appeal  notice.  Section  1.953(a) 
provides  that,  following  the  responses 
or  expiration  of  the  time  for  response  in 
§  1.951,  the  examiner  may  issue  a  right 
of  appeal  notice  which  shall  include  a 
final  rejection  and/or  final  decision 
favorable  to  patentability  in  accordance 
widi  35  U.S.C.  134.  The  intent  of 
limiting  the  appeal  rights  imtil  after  the 
examiner  issues  a  right  of  appeal  notice 
is  to  specifically  preclude  the  possibility 


of  one  party  attempting  to  appeal 
prematurely  while  prosecution  before 
the  examiner  is  being  continued  by  the 
other  party.  Section  1.953(b)  provides 
that  any  time  after  the  initial  Office 
action  on  the  merits  in  an  inter  partes 
reexamination,  the  patent  owner  and  all 
third  party  requesters  may  stipulate  that 
the  issues  are  appropriate  for  a  final 
action,  which  would  include  a  final 
rejection  and/or  a  final  decision 
favorable  to  patentability,  and  may 
request  the  issuance  of  a  right  of  appeal 
notice.  If  the  examiner  determines  that 
no  other  issues  are  present  or  should  be 
raised,  a  right  of  appeal  notice  limited 
to  the  identified  issues  shall  be  issued. 
The  request  for  an  expedited  notice  will 
enable  the  parties  to  accelerate  the  inter 
partes  reexamination  proceeding. 
Section  1.953(c)  provides  that  the  right 
of  appeal  notice  shall  be  a  final  action, 
which  would  include  a  final  rejection 
and/or  a  final  decision  favorable  to 
patentability,  and  prohibits 
amendments  under  §  1.116  in  response 
to  the  right  of  appeal  notice.  The  right 
of  appeal  notice  shall  set  a  one-month 
time  period  for  either  party  to  appeal.  If 
no  appeal  is  filed,  the  reexamination 
proceeding  will  be  terminated,  and  the 
Commissioner  will  proceed  to  issue  a 
certificate  under  §  1.997  in  accordance 
with  the  right  of  appeal  notice.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.955  provides  that  interviews 
which  discuss  the  merits  of  the 
proceeding  will  not  be  permitted  in 
inter  partes  reexamination  proceedings. 
Thus,  in  an  inter  partes  reexamination 
proceeding,  no  separate  ex  parte 
interviews  will  be  permitted,  and  no 
inter  partes  interviews  will  be 
permitted;  nor  will  an  informal 
amendment  be  accepted  as  that  would 
be  tantamount  to  an  ex  parte  interview. 
All  communications  between  the  Office 
and  the  patent  owner  which  are  directed 
to  the  merits  of  the  proceeding  must  be 
in  writing  and  filed  with  the  Office  for 
entry  into  the  record  of  the  proceeding. 
The  Office  has  reconsidered  its  initial 
position,  taken  in  the  August  11,  1995, 
Notice  of  Proposed  Rulemaking,  to 
permit  owner-initiated  interviews  in 
which  the  patent  owner  and  the  third 
party  requester  would  participate. 
Accordingly,  neither  the  patent  owner 
nor  the  third  party  requester  in  an  inter 
partes  reexamination  is  permitted  to 
initiate,  or  participate  in,  an  ex  parte 
interview  or  an  inter  partes  interview 
which  discusses  the  merits  of  the 
proceeding.  Four  comments  were 
received  directed  to  this  section. 

Comments:  The  first  comment  asserts 
that  because  the  inter  partes 
reexamination  may  result  in  the 


cancellation  of  patent  claims  or  the 
estoppel  of  one  or  more  third  party 
defenses  in  a  civil  action,  the  examiner 
should  have  access  to  all  matters  that 
may  be  necessary  to  reach  a  decision, 
including  the  testimony  of  experts, 
particularly  in  the  face  of  cross- 
examination.  Fvulher,  the  comment 
suggests  that  the  patent  owner  is  forced 
into  an  inter  partes  reexamination  and 
should  not  be  deprived  of  patent  rights 
without  due  process  of  law.  The 
comment  suggests  that  interviews 
should  be  provided  during  which  each 
party  should  be  permitted  to  present  its 
case  orally  to  the  examiner,  to  present 
its  experts  and  to  question  the  other 
party  and  the  other  party's  experts  in 
front  of  the  examiner,  and  that  the 
examiner,  in  turn,  should  have  the 
opportimity  to  question  both  parties  and 
their  experts. 

The  second  comment  recognizes  the 
concerns  of  the  Office  but  concludes 
that  since  the  rule  could  be  waived  in 
appropriate  circumstances,  the  rule  does 
not  amoiuit  to  an  absolute  prohibition. 
The  comment  suggests  interviews  be 
permitted,  particularly  if  they  could  be 
handled  through  the  assistance  of  a 
special  group  of  legal  advisors  trained  in 
conducting  inter  partes  hearings.  The 
comment  further  suggests  a  rule  be 
imposed  that  any  oral  or  electronic 
contact  with  Office  officials  responsible 
for  an  inter  partes  proceeding  be 
handled  through  a  conference  call  with 
all  relevant  parties  represented. 

The  third  comment  suggests  that  it  is 
uimecessary  to  ban  interviews  across 
the  board  because  an  interview  can  be 
useful  to  help  the  examiner  understand 
the  points  of  contention,  particularly  so 
when  the  art  is  complex.  If  the  presence 
of  a  third  party  requester  would 
complicate  the  interview,  the  examiner 
coidd  simply  interview  the  parties 
separately.  The  conunent  suggests  that 
since  there  are  usually  severely 
conflicting  interests  between  the  patent 
owner  and  the  third  party  requester,  the 
interview  should  be  limited  to 
deepening  the  examiner's 
understanding  of  the  technology  and  to 
clarifying  points  of  contention;  the 
examiner  should  be  prohibited  from 
discussing  amendment  proposals. 

The  fourth  comment  suggests  that 
while  the  prohibition  against  interviews 
would  seem  to  be  quite  beneficial  to  the 
third  party  requester,  a  countervailing 
problem  for  the  examiner  and  the  patent 
owmer  will  be  an  inability  of  the 
examiner  to  resolve  complex 
technological  issues  by  direct  questions 
and  answers  (in  an  interview).  The 
comment  suggests  that  guidelines  to  the 
examiner  on  how  to  address  such  issues 
in  the  form  of  written  questions  should 


be  provided  in  the  Manual  of  Patent 
Examining  Procedure  (MPEP). 

Response  to  Comments:  The 
comments  suggest  various  formats  for 
providing  an  interview  including:  a 
formal  hearing  format,  interview 
oversight  by  trained  legal  advisors, 
conference  calls,  separate  interviews  for 
both  parties,  and  limitations  on  the 
examiner  from  discussing  amendments 
during  an  interview.  While  the 
suggested  formats  would  tend  to  ease 
the  problems  associated  with  inter 
partes  interviews,  the  remaining 
problems  would  still  outweigh  the 
benefits  of  an  interview  on  the  merits. 
No  matter  what  the  structiue  of  the 
interview,  the  presence  of  a  third  party 
requester  (or  a  separate  interview  with 
the  requester)  will  complicate  the 
reexamination  proceeding  and 
significandy  delay  it.  Past  history  has 
shown  inter  partes  interviews  to  be  both 
resource  intensive  and  unwieldy.  Inter 
partes  interviews  are  difficiUt  to 
arrange,  conduct,  and  control.  Inevitable 
interaction  between  the  patent  owner's 
representative  and  its  experts,  the  third 
party's  representative  and  its  experts, 
the  examiner,  and  the  "senior  level 
official"  would  be  difficult  to  regidate 
and  control.  Recording  the  substance  of 
the  interview  would  be  difficult,  and 
providing  cross-transcripts  would  result 
in  delay  and  complications.  In  addition, 
the  time  to  arrange  and  conduct  the 
interview  would  greatly  extend  the  infer 
partes  proceeding  time  line,  which 
would  be  clearly  contrary  to  the 
"special  dispatch  '  required  by  35  U.S.C. 
314(c)  for  the  inter  partes  reexamination 
proceeding.  The  suggestion  as  to 
providing  guidelines  on  instructing  the 
examiner  on  how  to  draft  written 
questions  is  a  matter  to  be  addressed  in 
a  futxu^  MPEP  revision.  The  comments 
are  not  adopted,  and  the  section  is 
adopted  as  proposed. 

New  §  1.956  relates  to  patent  owner 
extensions  of  time  for  responding  to  a 
requirement  of  the  Office  in  inter  partes 
reexamination  proceedings.  As  in  ex 
parte  reexamination  practice,  a  patent 
owner  may  only  obtain  an  extension  of 
time  for  sufficient  cause,  and  the  request 
for  such  extension  must  be  filed  on  or 
before  the  end  of  the  period  for 
response.  Note  that  the  time  for  the 
third  party  requester  to  file  comments  to 
patent  owner  responses  may  not  be 
extended,  as  set  forth  in  §  1.947.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.957(a)  provides  that  a  third 
party  requester's  submission  in  inter 
partes  reexanunation  may  be  refused 
consideration  if  it  is  untimely  or  is 
inappropriate.  Sections  1.957(b)  and  (c) 
relate  to  the  patent  ourner's  failure  to 


timely  or  appropriately  respond  in  inter 
partes  reexamination  proceedings.  In 
this  event,  if  no  claims  are  foimd 
patentable,  the  proceeding  shall  be 
terminated  and  a  reexamination 
certificate  shall  be  issued.  If  claim.*:  are 
found  patentable,  further  prosecution 
shall  be  limited  to  the  patentable  claims, 
and  any  additional  claims  that  do  not 
expand  the  scope  of  the  patentable 
claims.  New  §  1.957(d)  provides  that 
when  the  action  by  the  patent  owner  is 
a  bona  fide  attempt  to  respond  and  to 
advance  the  case,  and  is  substantially  a 
complete  response  to  the  Office  action, 
but  consideration  of  some  matter  or 
compliance  with  some  requirement  has 
been  inadvertently  omitted,  an 
opportimity  to  explain  and  supply  the 
omission  may  be  given.  No  comment 
was  received  on  this  section.  It  is 
adopted  as  proposed. 

New  §  1.958(a)  provides  for  the 
revival  of  terminated  inter  partes 
reexamination  proceedings  under  the 
unavoidable  delay  provisions  of 
§  1.137(a).  The  unavoidable  delay 
provisions  of  35  U.S.C.  133  are  imported 
into  and  are  applicable  to  infer  partes 
reexamination  proceedings  under  35 
U.S.C.  314.  New  §  1.958(b)  provides  for 
the  revival  of  terminated  infer  partes 
reexamination  proceedings  under  the 
unintentional  provisions  of  §  1.137(b). 
The  unintentional  delay  fee  provisions 
of  35  U.S.C.  41(a)(7)  are  imported  into 
and  are  applicable  to  inter  partes 
reexamination  proceedings  under 
section  4605  of  S.  1948.  Note,  however, 
the  imintentional  delay  fee  provisions  of 
35  U.S.C.  41(a)(7)  only  become  effective 
in  reexamination  proceedings  on 
November  29,  2000  (one  year  after 
enactment  of  statute).  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.959  relates  to  appeals  and 
cross  appeals  to  the  Board  of  Patent 
Appeals  and  Interferences  in  infer 
partes  reexamination  proceedings.  Both 
patent  owners  and  third  party  requesters 
are  given  appeal  rights  in  accordance 
with  35  U.S.C.  315.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.961  relates  to  time  of  transfer 
of  the  jurisdiction  of  the  appeal  over  to 
the  Board  of  Patent  Appeals  and 
Interferences  in  inter  partes 
reexamination  proceedings.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.962  relates  to  the  definition 
of  appellant  and  respondent  in  infer 
partes  reexamination  proceedings.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §1.963  relates  to  the  time 
periods  for  filing  briefs  in  inter  partes 


reexamination  proceedings.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.965  relates  to  the 
requirements  of  the  appellant  brief  in 
inter  partes  reexamination  proceedings. 
No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 

New  §  1.967  relates  to  the 
requirements  of  the  respondent  brief  in 
inter  partes  reexamination  proceedings. 
No  conunent  was  received  on  this 
section.  It  is  adopted  as  proposed. 

New  §  1.969  relates  to  the  examiner's 
answer.  An  examiner's  answer  may  not 
include  a  new  ground  of  rejection  nor  a 
new  decision  favorable  to  patentability. 
In  either  case  (if  there  is  to  be  a  new 
ground  of  rejection  or  a  new  decision 
favorable  to  patentability),  prosecution 
should  be  reopened.  One  comment  was 
received  directed  to  this  section. 

Comment:  The  conunent  questioned 
whether  the  examiner's  answer  should 
be  optional  especially  when  the  appeal 
is  by  the  patent  owner. 

Response  to  Comment:  Although 
§  1.969(a)  indicates  that  an  examiner's 
answer  "may"  be  furnished,  common 
practice  as  set  out  in  the  procedure  of 
the  Manual  of  Patent  Examining 
Procedure,  is  to  furnish  an  examiner's 
answer.  When  an  appeal  goes  forward, 
an  examiner's  answer  will  be 
mandatory.  If  the  examiner,  however, 
changes  his  or  her  position  to  issue  a 
new  ground  of  rejection  or  (when  the 
third  party  participates  in  the  appeal)  to 
make  a  new  finding  of  patentability,  an 
examiner's  answer  would  not  be  issued 
and  prosecution  would  be  reopened. 
The  word  "may"  is  used  to  cover  those 
situations  where  prosecution  is 
reopened  and  an  examiner's  answer  is 
not  issued.  The  word  "may"  does  not 
authorize  an  examiner  to  send  a 
proceeding  to  the  Board  of  Patent 
Appeals  and  Interferences  without 
issuing  an  examiner's  answer.  Section 
1.969(c)  is  being  modified  by  deleting 
"Where  a  third  party  requester  is  a  party 
to  the  appeal"  and  a  new  §  1.969(d)  is 
being  added  which  provides 
clarification  that  any  new  ground  of 
rejection  or  new  determination  not  to 
make  a  proposed  rejection  must  be 
made  in  an  action  reopening 
prosecution  in  accordance  with  the 
discussion  of  proposed  §  1.969  in  the 
notice  of  proposed  rulemaking.  The 
comment  is  not  adopted  and  the  section 
is  adopted  as  modified  in  new 
§  1.969(d). 

New  §  1.971  gives  any  appellant  one 
opportunity  to  file  a  rebuttal  brief 
following  the  examiner's  answer.  The 
rebuttal  brief  filed  by  an  appellant  who 
is  the  patent  owner  is  limited  to  the 
issues  raised  in  the  examiner's  answer 
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and/or  in  any  respondent  brief.  The 
rebuttal  brief  filed  by  an  appellant  who 
is  a  third  party  requester  is  limited  to 
the  issues  raised  in  the  examiner's 
answer  and/or  in  the  patent  owner's 
respondent  brief.  The  rebuttal  brief  of  a 
third  party  requester  may  not  be 
directed  to  the  respondent  brief  of  any 
other  third  party  requester.  No  new 
ground  of  rejection  can  be  proposed  by 
a  third  party  requester  appellant.  One 
comment  was  received  directed  to  this 
section. 

Comment:  The  comment,  notes  that 
the  time  for  filing  the  rebuttal  brief  is 
within  one  month  of  the  examiner's 
answer  and  suggests  that  since  the 
examiner's  answer  is  not  required  by  the 
rules,  tying  one  deadline  date  to  another 
date  for  an  event  that  may  never  occur 
may  create  a  problem. 

Response  to  Comment:  Although 
§  1.969(a)  indicates  that  an  examiner's 
answer  "may"  be  furnished,  common 
practice  as  set  out  in  the  procedure  of 
the  Manual  of  Patent  Examining 
Procedure,  is  to  furnish  an  examiner's 
answer.  When  an  appeal  goes  forward, 
an  examiner's  answer  will  be 
mandatory.  See  the  discussion  set  forth 
in  response  to  the  comment  on  §  1.969 
above.  The  comment  is  not  adopted  and 
the  section  is  adopted  as  proposed. 

New  §  1.973  relates  to  tne  oral  hearing 
in  inter  partes  reexamination 
proceedings.  One  comment  weis 
received  directed  to  this  section. 

Comment:  The  comment  points  out 
that  the  request  for  oral  hearing  may  be 
filed  "within  one  month  of  the 
examiner's  answer,"  and  that  the  rules 
provide  that  the  examiner  "may"  issue 
an  examiner's  answer  under  1.969(a). 
The  comment  questions  what  happens  if 
the  examiner  does  not  issue  an 
examiner's  answer?  The  comment 
suggests  the  rule  should  be  modified  to 
provide  that  a  request  for  oral  hearing  be 
due  "within  two  months  after  the  date 
of  the  examiner's  answer  or  the  period 
within  which  the  examiner's  answer 
must  be  furnished." 

Response  to  Comment:  Although 
§  1.969(a)  indicates  that  an  examiner's 
answer  "may"  be  furnished,  common 
practice  as  set  out  in  the  procedure  of 
the  Manual  of  Patent  Examining 
Procedure,  is  to  furnish  an  examiner's 
answer.  When  an  appeal  goes  forward, 
an  examiner's  answer  will  be 
mandatory.  See  the  discussion  set  forth 
in  response  to  the  comment  on  §  1.969 
above.  The  comment  is  not  adopted  and 
the  section  is  adopted  as  proposed. 

New  §  1.975  relates  to  affidavits  or 
declarations  after  appeal  in  inter  partes 
reexamination  proceedings.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 


New  §  1.977  relates  to  the  decision  by 
the  Board  of  Patent  Appeals  and 
Interferences  (Board)  in  inter  partes 
reexamination  proceedings.  This  section 
generally  tracks  §  1.196  which  governs 
the  Board's  decision  in  an  appeal  in  an 
application.  Section  1.977(a)  provides 
that  a  reversal  of  an  examiner's  decision 
favorable  to  patentability  (i.e.,  the 
reversal  of  the  examiner's  decision  not 
to  make  a  rejection  proposed  by  the 
third  party  requester)  constitutes  a 
decision  adverse  to  patentability  which 
will  be  set  forth  as  a  new  ground  of 
rejection  under  §  1.977(b).  Section 
§  1.977  as  set  forth  in  the  notice  of 
proposed  rulemaking  included  a 
§  1.977(c)  which  permitted  the  Board  to 
include  a  statement  that  a  claim  may  be 
allowable  in  amended  form  if  newly 
revised  as  proposed  by  the  Board. 
Proposed  §  1.977(c),  however,  has  been 
deleted  in  light  of  the  comment  and 
discussion  that  follows. 

Comment:  The  comment  notes  that 
under  1.977(c),  as  proposed,  the  Board 
of  Patent  Appeals  and  Interferences 
(Board)  may  suggest  an  amendment  for 
allowing  a  claim.  The  comment  suggests 
that  procedures  would  be  too 
complicated  to  implement  in  the  inter 
partes  proceeding. 

Response  to  Comment:  The  comment 
is  adopted.  Providing  for  patent  owner 
and  third  party  comment  on  a  Board 
determination  of  the  patentability  of  a 
hypothetical  amended  claim  appears  to 
be  unduly  complicated  so  late  in  the 
proceedings.  Section  1.977(c)  as 
proposed  in  the  notice  of  proposed 
rulemaking  has  been  deleted.  Sections 
1.977(d}-(h)  as  proposed  in  the  notice  of 
proposed  rulemaking  have  been 
redesignated  §§  1.977(c>-(g), 
respectively,  and  references  to  these 
subsections  in  other  sections  have  been 
revised  to  reflect  these  changes. 

New  §  1.979  relates  to  the  procedure 
following  the  decision  or  dismissal  by 
the  Board  of  Patent  Appeals  and 
Interferences  in  inter  partes 
reexamination  proceedings.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.981  relates  to  the  procedure 
for  the  reopening  of  prosecution 
following  the  decision  by  the  Board  of 
Patent  Appeals  and  Interferences  in 
inter  partes  reexamination  proceedings. 
No  comment  was  received  on  this 
section.  It  is  adopted  as  proposed. 

New  §  1.983  relates  to  the  patent 
owner's  right  to  appeal  to  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  in  inter  partes  reexamination 
proceedings.  Under  35  U.S.C.  141,  the 
patent  owner  in  inter  partes 
reexamination  proceedings  may  appeal 
the  decision  of  the  Board  of  Patent 


Appeals  and  Interferences  only  to  the 
United  States  Coiut  of  Appeals  for  the 
Federal  Circuit.  Under  35  U.S.C.  134(c), 
the  third  party  requester  in  inter  partes 
reexamination  proceedings  may  not 
appeal  the  decision  of  the  Board  of 
Patent  Appeals  and  Interferences.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.985  relates  to  notification  of 
prior  or  concurrent  proceedings  in  inter 
partes  reexamination  proceedings. 
Section  1.985(a)  requires  the  patent 
owner  to  notify  the  Office  of  any  prior 
or  concurrent  proceeding  involving  the 
patent  under  inter  partes  reexamination. 
Section  1.985(b)  permits  any  member  of 
the  public  to  notify  the  Office  of  any 
prior  or  conciurent  proceeding 
involving  the  patent  under  inter  partes 
reexamination.  Such  notice,  however, 
must  be  limited  to  merely  providing 
notice  without  discussion  of  the  issues 
in  the  inter  partes  reexamination.  Any 
notice  that  includes  a  discussion  of  the 
issues  will  be  returned  to  the  sender.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.987  provides  that  when  a 
patent  involved  in  an  inter  partes 
reexamination  is  concurrently  involved 
in  litigation,  the  Commissioner  shall 
determine  whether  or  not  to  suspend 
the  inter  partes  reexamination 
proceeding.  No  comment  was  received 
on  this  section.  It  is  adopted  as 
proposed. 

New  §  1.989  relates  to  the  merger  of 
conciurent  reexamination  proceedings. 
One  comment  was  received  directed  to 
this  section. 

Comment:  The  comment  suggests  that 
if  a  third  party  requester  in  an  inter 
partes  reexamination  files  a  subsequent 
ex  parte  reexamination  request,  the 
proceedings  should  not  be  merged,  but 
rather  the  ex  parte  reexamination 
should  be  stayed.  The  comment  argues 
that  a  third  party  requester  in  an  inter 
partes  reexamination  should  not  be 
permitted  to  end-run  the  prohibition  of 
35  U.S.C.  317(a)  (which  prohibits  a 
subsequent  inter  partes  reexamination 
diu-ing  the  pendency  of  an  ongoing  inter 
partes  reexamination)  by  filing  a 
subsequent  ex  parte  reexamination 
request. 

Response  to  Comment:  As  to  the 
suggestion  that  the  subsequent  ex  parte 
reexamination  be  stayed,  this  would  be 
in  direct  violation  of  the  special 
dispatch  requirement  of  the  ex  parte 
reexamination  statute.  Ethicon  v.  Quigg, 
849  F.2d  1422.  7  USPQ2d  1152  (Fed. 
Cir.  1988).  Moreover,  the  filing  of  an  ex 
parte  reexamination  request  by  an  inter 
partes  third  party  requester  is  not  an 
"end-run"  of  the  prohibition  of  35 
U.S.C.  317(a),  because  the  two 


proceedings  are  of  a  different  natiire, 
and  thus,  the  filing  of  the  ex  parte 
reexamination  is  not  the  same  as  the 
filing  of  a  second  inter  partes 
reexamination.  The  comment  is  not 
adopted  and  the  section  is  adopted  as 
proposed. 

Nlew  §  1.991  relates  to  the  merger  of 
a  conciurent  reissue  application  and  an 
inter  partes  reexamination  proceeding. 
Two  comments  were  received  directed 
to  this  section. 

Comments:  The  first  comment 
suggests  that  if  the  patent  owner  is 
permitted  to  request  an  interview  in  a 
merged  reissue  and  inter  partes 
reexamination,  then  the  third  party 
requester  should  be  permitted  to  do  so 
equally  as  well. 

The  second  comment  notes  that  the 
third  party  requester  is  permitted  by 
rule  in  a  merged  reexamination  and 
reissue  to  participate  to  the  extent 
permitted  by  the  reexamination  rules 
and  be  limited  to  issues  within  the 
scope  of  inter  partes  reexamination.  The 
comment  questions  whether  this  is 
realistic  and  asks  (1)  whether  this 
limitation  precludes  a  third  party  from 
acting  as  a  protestor  in  the  merged 
reissue  application  regarding  the  full 
scope  of  issues  raised  in  the  merged 
proceeding;  and  (2)  since  the  patent 
owrner  filed  the  reissue,  why  should  the 
third  party  be  precluded  from 
participating  as  a  protestor?  The 
comment  suggests  a  better  approach 
would  be  to  permit  the  third  party  to 
comment  on  any  issue,  so  long  as  it  was 
in  accord  with  the  procedures  adopted 
for  the  conduct  of  the  merged 
proceeding  for  third  parties  or 
protestors. 

Response  to  Comments:  The  first 
comment  suggests  that  if  the  patent 
owrner  is  permitted  to  request  an 
interview  in  a  merged  reissue  and  inter 
partes  reexamination,  the  Office  should 
also  permit  the  third  party  requester  to 
initiate  an  interview  in  the  merged 
proceeding.  The  suggestion  is  moot, 
since  the  patent  owner  vdll  not  be 
permitted  to  request  an  interview  in  a 
merged  reissue  and  inter  partes 
reexamination  for  the  reasons  set  forth 
in  the  discussion  of  §  1.955  above. 

As  to  the  second  comment,  the  rule 
does  not  preclude  the  third  party 
requester  from  filing  a  protest  under 
§  1.291  in  the  reissue  application  in  the 
merged  proceeding  directed  to  any 
issue,  including  issues  other  than  those 
relating  to  patent  and  printed 
publications.  Such  protests  would  be 
governed  by  the  procedures  adopted  for 
protestors  set  forth  in  Chapter  1900  of 
the  Manual  of  Patent  Examining 
Procedure  (MPEP).  Participation  in 
issues  raised  under  §  1.291  will  be 


governed  by  §  1.291  and  the  procediues 
adopted  for  protestors  in  MPEP  1901 
through  1907.  To  the  extent  that  the 
second  comment  would  permit  the  third 
party  requester  to  "comment"  (as 
opposed  to  filing  a  protest)  on  any  issue, 
so  long  as  it  was  in  accord  with  the 
procedures  adopted  for  the  conduct  of 
the  merged  proceeding  for  third  parties 
or  protestors,  the  comment  will  not  be 
adopted.  The  right  to  file  a  protest  is 
limited  as  stated  in  MPEP  chapter  1900. 
Thus,  the  permitted  challenge  to  the 
patent  on  "any  issue"  is  limited.  To 
permit  third  party  requester 
"comments"  on  "any  issue"  would 
increase  the  pendency  of  the  proceeding 
contrary  to  special  dispatch  required  by 
the  statute,  and  would  permit 
harassment  of  the  patent  owner  on  "any 
issue"  in  ways  that  the  Chapter  1900 
limitations  on  protest  submissions  are 
designed  to  prevent  (i.e.,  multiple 
submissions  on  the  same  issue).  The 
comments  are  not  adopted. 

New  §  1.993  relates  to  the  suspension 
of  a  conciurent  interference  or  an  inter 
partes  reexamination  proceeding.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.995  relates  to  the  third  party 
requester's  participation  rights  being 
preserved  in  a  merged  proceeding.  No 
comment  was  received  on  this  section. 
It  is  adopted  as  proposed. 

New  §  1.997  provides  for  the  issuance 
of  the  reexamination  certificate  under 
35  U.S.C.  316  after  conclusion  of  an 
inter  partes  reexamination  proceeding. 
The  certificate  will  cancel  any  patent 
claims  determined  to  be  unpatentable, 
confirm  any  patent  claims  determined 
to  be  patentable,  and  incorporate  into 
the  patent  any  eunended  or  new  claims 
determined  to  be  patentable.  Once  all  of 
the  claims  have  been  canceled  from  the 
patent,  the  patent  ceases  to  be 
enforceable  for  any  purpose. 
Accordingly,  any  pending  reissue 
proceeding  or  other  Office  proceeding 
relating  to  a  patent  for  which  a 
certificate  that  canceled  all  of  the  patent 
claims  has  been  issued  will  be 
terminated.  This  provides  a  degree  of 
assurance  to  the  public  that  patents  with 
all  the  claims  canceled  via  inter  partes 
reexamination  proceedings  will  not 
again  be  asserted.  No  comment  was 
received  on  this  section.  It  is  adopted  as 
proposed. 

Classification 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
changes  in  this  notice  will  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
FlexibiUty  Act,  5  U.S.C.  6050))).  This 
rulemaking  implements  the  provisions 
of  title  IV,  subtitle  F  (§§4601  through 
4608)  of  the  American  Inventors 
Protection  Act  of  1999,  which  permits  a 
third  party  requester  to  participate  more 
extensively  during  the  reexamination 
proceeding  as  well  as  giving  them 
appeal  rights.  The  changes  in  this  notice 
will  provide  procedures  for  a  third  party 
to  request  optional  inter  partes 
reexamination  of  a  patent.  The  new 
inter  partes  proceedings  are  similar  to 
the  ex  parte  proceedings,  although  they 
are  more  comphcated  procedurally  to 
accommodate  the  presence  of  the  third 
party. 

Taking  into  account  the  overall 
similarities  and  additional  complexity, 
it  is  reasonable  to  assume  that  a  similar 
proportion  of  small  entities  will  request 
inter  partes  reexamination  as  have 
requested  ex  parte  reexamination. 
Furthermore,  it  is  anticipated  that  inter 
partes  reexamination  requests  will  be 
filed  by  third  party  requesters,  while 
patent  owners  will  continue  to  file  ex 
parte  reexamination  requests. 
Approximately  400  ex  parte 
reexamination  filings  have  been 
received  each  year  since  1992,  of  which 
55  percent  or  220  have  been  filed  by 
third  party  requesters.  Since  the 
beginning  of  the  reexamination 
procedure,  about  22.5  percent  of  the  ex 
parte  reexamination  requesters  have 
been  small  entities.  If  all  220  of  the  third 
party-filed  reexamination  requests  were 
filed  as  requests  for  inter  partes 
reexaminations,  approximately  50 
requests  (22.5%)  would  come  from 
small  entities.  The  higher  cost  of  the 
inter  partes  reexamination  fee  ($8,800) 
compared  to  the  ex  parte  reexamination 
fee  ($2,520)  reflects  the  greatly 
expanded  participation  available  to  the 
third  party  requester.  In  the  inter  partes 
proceeding,  the  third  party  requester  has 
the  right  to  comment  on  every  response 
by  the  patent  owner  to  the  USPTO,  to 
be  a  party  to  any  appeal  by  the  patent 
owner  to  the  Board  of  Patent  Appeals 
and  Interferences,  and  to  appeal  any 
determination  of  patentability  to  the 
Board  of  Patent  Appeals  and 
Interferences.  In  the  ex  parte 
proceeding,  the  third  party  requester's 
role  is  limited  to  the  request  for 
reexamination  and  a  single  reply  to  the 
patent  owner's  response.  The  third  party 
requester  also  has  no  appeal  rights  in  an 
ex  parte  reexamination.  Therefore,  the 
number  of  small  businesses  affected  by 
these  proposed  optional  inter  parte 
reexamination  rules  is  not  significant, 
and  the  impact  on  each  business. 
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considering  the  benefits  of  greater 
participatioD  throughout  the  inter  partes 
proceeding,  is  not  significant. 

Executive  Order  13132 

This  rulemaking  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (August  4,  1999). 

Executive  Order  12866 

This  rulemaking  has  been  determined 
to  be  not  significant  for  piuposes  of 
Executive  Order  12866  (September  30, 
1993). 

Paperwork  Reduction  Act 

This  notice  of  rulemaking  involves 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.].  The 
collection  of  information  involved  in 
this  notice  of  rulemaking  has  been 
reviewed  and  previously  approved  by 
OMB  under  OMB  control  number  0651- 
0033. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  U.S.  Patent  and  Trademark 
Office  has  submitted  an  information 
collection  package  to  OMB  for  its  review 
and  approval  of  the  proposed 
information  collections  under  OMB 
control  nimiber  0651-0033.  The  U.S. 
Patent  and  Trademark  Office  is 
submitting  this  information  collection  to 
OMB  for  its  review  and  approval 
because  this  notice  of  rulemaking  will 
add  the  request  for  optional  inter  partes 
reexamination  of  a  patent  to  that 
collection. 

The  title,  description,  and  respondent 
description  of  the  information  collection 
is  shoMm  below  with  an  estimate  of  the 
aimual  reporting  burdens.  Included  in 
this  estimate  is  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewng  the  collection  of  information. 
The  principal  impact  of  the  changes  in 
this  notice  of  ndemaking  is  to 
implement  the  changes  to  Office 
practice  necessitated  by  title  IV,  subtitle 
F  (§§  4601  through  4608)  of  the 
American  Inventors  Protection  Act  of 
1999  (enacted  into  law  by  §  1000(a)(9). 
division  B,  of  Public  Law  106-113). 

OMB  Number:  0651-0033. 

Title:  Post  Allowance  and  Refiling. 

Form  Numbers;  PTO/SB/1 3/14/44/ 
50-57;  PTOL-85b. 

Type  of  Review:  Approved  through 
September  of  2000. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 


Profit  Institutions,  Not-for-Profit 
Institutions  and  Federal  Govenunent. 

Estimated  Number  of  Respondents: 
172,475. 

Estimated  Time  Per  Response:  0.3 
hour. 

Estimated  Total  Annual  Burden 
Hours:  51,593.5  hoiu-s. 

Needs  and  Uses:  This  collection  of 
information  is  required  to  administer 
the  patent  laws  pursuant  to  title  35, 
U.S.C,  concerning  the  issuance  of 
patents  and  related  actions  including 
correcting  errors  in  printed  patents, 
refiling  of  patent  applications, 
requesting  reexamination  of  a  patent, 
and  requesting  a  reissue  patent  to 
correct  an  error  in  a  patent.  The  affected 
public  includes  any  individual  or 
institution  whose  application  for  a 
patent  has  been  allowed  or  who  takes 
action  as  covered  by  the  appUcable 
rules. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency's  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quahty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  bvuden,  to 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Adniinistration,  U.S.  Patent  and 
Trademark  Office,  Washington,  D.C. 
20231,  or  to  the  Office  of  haformation 
and  Regulatory  Affairs  of  OMB,  New 
Executive  Office  Building,  725  17th  St. 
NW,  Room  10235,  Washington,  DC 
20503,  Attention:  Desk  Officer  for  the 
U.S.  Patent  and  Trademark  Office. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  or  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information.  Inventions  and  patents, 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  given 
to  the  Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  2(b)(2),  part  1 
of  title  37  CFR  is  amended  as  set  forth 
below. 


PART  1— RULES  OF  PRACTICE  \N 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2).  unless 
otherwise  noted. 

2.  Section  1.4(a)(2)  is  revised  to  read 
as  follows: 

§1.4    Nature  of  correspondence  and 
signature  requirements. 

(a)  *   *   * 

(2)  Correspondence  in  and  relating  to 
a  particular  apphcation  or  other 
proceeding  in  the  Office.  See 
particularly  the  rules  relating  to  the 
filing,  processing,  or  other  proceedings 
of  national  applications  in  subpart  B, 
§§  1.31  to  1.378;  of  international 
applications  in  subpart  C,  §§  1.401  to 
1.499;  of  ex  parte  reexaminations  of 
patents  in  subpart  D,  §§  1.501  to  1.570; 
of  interferences  in  subpart  E.  §§1.601  to 
1.690:  of  extension  of  patent  term  in 
subpart  F,  §§  1.710  to  1.785;  of  inter 
partes  reexaminations  of  patents  in 
subpart  H,  §§  1.902  to  1.997;  and  of 
trademark  applications  §§2.11  to  2.189. 
*         *        «         *         * 

3.  Section  1.6(d)(5)  is  revised  to  read 
as  follows: 

§  1 .6    Receipt  of  Correspondence. 

***** 

(d)  *  *  * 

(5)  A  request  for  reexamination  under 
§1.510  or  §1.913; 
***** 

4.  Section  1.20(c)  is  revised  to  read  as 
follows: 

§  1 .20    Post-issuance  and  reexamination 
fees. 

***** 

(c)  In  reexamination  proceedings 

(1)  For  filing  a  request  for  ex  parte 
reexamination  (§  1.510(a)) — $2,520.00 

(2)  For  filing  a  request  for  inter  partes  ^ 
reexamination  (§  1.915(a)) — $8,800.00 
***** 

5.  Section  1.25(b)  is  revised  to  read  as 
follows: 

§  1 .25    Deposit  accounts. 

***** 

(b)  Filing,  issue,  appeal,  international- 
type  search  report,  international 
application  processing,  petition,  and 
post-issuance  fees  may  be  charged 
against  these  accounts  if  sufficient  funds 
are  on  deposit  to  cover  such  fees.  A 
general  authorization  to  charge  all  fees, 
or  only  certain  fees,  set  forth  in  §§  1.16 
to  1.18  to  a  deposit  accoimt  containing 
sufficient  funds  may  be  filed  in  an 
individual  application,  either  for  the 
entire  pendency  of  the  application  or 
with  a  particular  paper  filed.  An 


authorization  to  charge  a  fee  to  a  deposit 
account  will  not  be  considered  payment 
of  the  fee  on  the  date  the  authorization 
to  charge  the  fee  is  effective  as  to  the 
particular  fee  to  be  charged  unless 
sufficient  funds  are  present  in  the 
account  to  cover  the  fee.  An 
authorization  to  charge  fees  under  §  1.16 
in  an  application  submitted  under 
§  1.494  or  §  1.495  will  be  treated  as  an 
authorization  to  charge  fees  under 
§  1.492.  An  authorization  to  charge  fees 
set  forth  in  §  1.18  to  a  deposit  account 
is  subject  to  the  provisions  of  §  1.311  fb). 
An  authorization  to  charge  to  a  deposit 
account  the  fee  for  a  request  for 
reexamination  pursuant  to  §  1.510  or 
§  1.913  and  any  other  fees  required  in  a 
reexamination  proceeding  in  a  patent 
may  also  be  filed  with  the  request  for 
reexamination. 

6.  Section  1.26(c)  is  revised  to  read  as 
follows: 

§1.26    Refunds. 

***** 

(c)  If  the  Commissioner  decides  not  to 
institute  a  reexamination  proceeding, 
for  ex  parte  reexaminations  filed  under 
§  1.510,  a  refund  of  $1,690  will  be  made 
to  the  reexamination  requester.  For  inter 
partes  reexaminations  filed  under 
§  1.913,  a  refund  of  $7,970  will  be  made 
to  the  reexamination  requester.  The 
reexamination  requester  should  indicate 
the  form  in  which  any  refund  should  be 
made  (e.g.,  by  check,  electronic  funds 
transfer,  credit  to  a  deposit  accoimt, 
etc.).  Generally,  reexamination  refunds 
will  be  issued  in  the  form  that  the 
original  payment  was  provided. 

7.  Section  1.112  is  revised  to  read  as 
follows: 

§1.112    Reconsideration  tiefore  final 
action. 

After  reply  by  applicant  or  patent 
owner  (§  1.111  or  §  1.945)  to  a  non-final 
action  and  any  comments  by  an  inter 
partes  reexamination  requester  (§1.947), 
the  application  or  the  patent  under 
reexamination  will  be  reconsidered  and 
again  examined.  The  applicant,  or  in  the 
case  of  a  reexamination  proceeding  the 
patent  ovimer  and  any  third  party 
requester,  will  be  notified  if  claims  are 
rejected,  objections  or  requirements 
made,  or  decisions  favorable  to 
patentability  are  made,  in  the  same 
manner  as  after  the  first  examination 
(§  1.104).  Applicant  or  patent  owTier 
may  reply  to  such  Office  action  in  the 
same  manner  provided  in  §  1.111  or 
§  1.945,  with  or  without  amendment, 
unless  such  Office  action  indicates  that 
it  is  made  final  (§  1.113)  or  an  appeal 
(§  1.191)  has  been  taken  (§  1.116),  or  in 
an  inter  partes  reexamination,  that  it  is 


an  action  closing  prosecution  (§  1.949) 
or  a  right  of  appeal  notice  (§  1.953). 

8.  Section  1.113(a)  is  revised  to  read 
as  follows: 

§1.113    Final  rejection  or  action. 

(a)  On  the  second  or  any  subsequent 
examination  or  consideration  by  die 
examiner  the  rejection  or  other  action 
may  be  made  final,  whereupon 
apphcant's,  or  for  ex  parte 
reexaminations  filed  under  §  1.510, 
patent  owner's  reply  is  limited  to  appeal 
in  the  case  of  rejection  of  any  claim 

(§  1.191),  or  to  amendment  as  specified 
in  §  1.114  or  §  1.116.  Petition  may  be 
taken  to  the  Commissioner  in  the  case 
of  objections  or  requirements  not 
involved  in  the  rejection  of  any  claim 
(§  1.181).  Reply  to  a  final  rejection  or 
action  must  comply  with  §  1.114  or 
paragraph  (c)  of  this  section.  For  final 
actions  in  an  inter  partes  reexamination 
filed  under  §  1.913,  see  §  1.953. 
***** 

9.  Sections  1.116(b)  and  (d)  are 
revised  to  read  as  follows; 

§  1.116    Amendments  after  final  action, 
action  closing  prosecution,  right  of  appeal 
notice,  or  appeal. 

***** 

(b)  After  a  final  rejection  or  other  final 
action  (§  1.113)  in  an  application  or  in 
an  ex  parte  reexamination  filed  under 

§  1.510,  or  an  action  closing  prosecution 
(§  1.949)  in  an  inter  partes 
reexamination  filed  under  §  1.913, 
amendments  may  be  made  canceling 
claims  or  complying  with  any 
requirement  of  form  expressly  set  forth 
in  a  previous  Office  action. 
Amendments  presenting  rejected  claims 
in  better  form  for  consideration  on 
appeal  may  be  admitted.  The  admission 
of,  or  refusal  to  admit,  any  amendment 
after  a  final  rejection,  a  final  action,  an 
action  closing  prosecution,  or  any 
related  proceedings  will  not  operate  to 
relieve  the  application  or  patent  under 
reexamination  from  its  condition  as 
subject  to  appeal  or  to  save  the 
application  from  abandonment  under 
§  1.135,  or  the  reexamination  from 
termination.  No  amendment  can  be 
made  in  an  inter  partes  reexamination 
proceeding  after  the  right  of  appeal 
notice  under  §  1.953  except  as  provided 
for  in  paragraph  (d)  of  this  section. 
***** 

(d)  No  amendment  can  be  made  as  a 
matter  of  right  in  appealed  cases.  After 
decision  on  appeal,  amendments  can 
only  be  made  as  provided  in  §§  1.198 
and  1.981,  or  to  carry  into  effect  a 
recommendation  under  §  1.196  or 
§1.977. 

10.  Section  1.121(i)  is  revised  to  read 
as  follows: 


§1.121     Manner  of  making  amandniMit*. 

***** 

(i)  Amendments  in  reexamination 
proceedings:  Any  proposed  amendment 
to  the  description  and  claims  in  patents 
involved  in  reexamination  proceedings 
in  both  ex  parte  reexaminations  filed 
under  §  1.510  and  inter  partes 
reexaminations  filed  imder  §  1.913  must 
be  made  in  accordance  with  §  1.530(d)- 
(Ji- 
ll. Sections  1.136(a)(2)  and  (b)  are 
revised  to  read  as  follows: 

§1.136    Extensions  of  time. 

(a)*   *   * 

(2)  The  date  on  which  the  petition 
and  the  fee  have  been  filed  is  the  date 
for  purposes  of  determining  the  period 
of  extension  and  the  corresponding 
amount  of  the  fee.  The  expiration  of  the 
time  period  is  determined  by  the 
amount  of  the  fee  paid.  A  reply  must  be 
filed  prior  to  the  expiration  of  the 
period  of  extension  to  avoid 
abandonment  of  the  application 
(§  1.135),  but  in  no  situation  may  an 
applicant  reply  later  than  the  maximum 
time  period  set  by  statute,  or  be  granted 
an  extension  of  time  under  paragraph 
(b)  of  this  section  when  the  provisions 
of  this  paragraph  are  available.  See 
§  1.136(b)  for  extensions  of  time  relating 
to  proceedings  pursuant  to  §§  1.193(b), 
1.194,  1.196  or  1.197;  §  1.304  for 
extensions  of  time  to  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  to  commence  a  civil  action;  §  1.550(c) 
for  extensions  of  time  in  ex  parte 
reexamination  proceedings;  §  1.956  for 
extensions  of  time  in  inter  partes 
reexamination  proceedings;  and  §  1.645 
for  extensions  of  time  in  interference 
proceedings. 
***** 

(b)  When  a  reply  cannot  be  filed 
within  the  time  period  set  for  such  reply 
and  the  provisions  of  paragraph  (a)  of 
this  section  are  not  available,  the  period 
for  reply  will  be  extended  only  for 
sufficient  cause  and  for  a  reasonable 
time  specified.  Any  request  for  an 
extension  of  time  under  this  paragraph 
must  be  filed  on  or  before  the  day  on 
which  such  reply  is  due,  but  the  mere 
filing  of  such  a  request  v^rill  not  affect 
any  extension  under  this  paragraph.  In 
no  situation  can  any  extension  carry  the 
date  on  which  reply  is  due  beyond  the 
maximum  time  period  set  by  statute. 
See  §  1.304  for  extensions  of  time  to 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  or  to  commence  a 
civil  action;  §  1.645  for  extensions  of 
time  in  interference  proceedings; 
§  1.550(c)  for  extensions  of  time  in  ex 
parte  reexamination  proceedings;  and 
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§  1.956  for  extensions  of  time  in  inter 
partes  reexamination  proceedings. 

***** 

12.  Sections  1.181(a)  and  (c)  are 
revised  to  read  as  follows: 

§1.181     Petition  to  ttie  Commissioner. 

(a)  Petition  may  be  taken  to  the 
Commissioner: 

(1)  From  any  action  or  requirement  of 
any  examiner  in  the  ex  parte 
prosecution  of  an  application,  or  in  the 
ex  parte  or  inter  partes  prosecution  of  a 
reexamination  proceeding  which  is  not 
subject  to  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  or  to  the 
court; 

(2)  In  cases  in  which  a  statute  or  the 
rules  specify  that  the  matter  is  to  be 
determined  directly  by  or  reviewed  by 
the  Commissioner;  and 

(3)  To  invoke  the  supervisory 
authority  of  the  Commissioner  in 
appropriate  circiunstances.  For  petitions 
in  interferences,  see  §  1.644. 
***** 

(c)  When  a  petition  is  taken  from  an 
action  or  requirement  of  an  examiner  in 
the  ex  parte  prosecution  of  an 
application,  or  in  the  ex  parte  or  inter 
partes  prosecution  of  a  reexamination 
proceeding,  it  may  be  required  that 
there  have  been  a  proper  request  for 
reconsideration  (§1.111)  and  a  repeated 
action  by  the  examiner.  The  examiner 
may  be  directed  by  the  Commissioner  to 
furnish  a  written  statement,  within  a 
specified  time,  setting  forth  the  reasons 
for  his  or  her  decision  upon  the  matters 
averred  in  the  petition,  supplying  a 
copy  to  the  petitioner. 
***** 

13.  Section  1.191(a)  is  revised  to  read 
as  follows: 

§1.191     Appeal  to  Board  of  Patent  Appeals 
and  Interferences. 

(a)  Every  applicant  for  a  patent  or  for 
reissue  of  a  patent,  and  every  owner  of 
a  patent  under  ex  parte  reexamination 
filed  under  §  1.510  for  a  patent  that 
issued  from  an  original  application  filed 
in  the  United  States  before  November 
29,  1999,  any  of  whose  claims  has  been 
twice  or  finally  {§  1.113)  rejected,  may 
appeal  from  the  decision  of  the 
examiner  to  the  Board  of  Patent  Appeals 
and  Interferences  by  filing  a  notice  of 
appeal  and  the  fee  set  forth  in  §  1.17(b) 
within  the  time  period  provided  under 
§§  1.134  and  1.136  for  reply. 
Notwithstanding  the  above,  for  an  ex 
parte  reexamination  proceeding  filed 
under  §  1.510  for  a  patent  that  issued 
from  an  original  application  filed  in  the 
United  States  on  or  after  November  29, 
1999,  no  appeal  may  be  filed  until  the 
claims  have  been  finally  rejected 
(§  1.113).  Appeals  to  the  Board  of  Patent 


Appeals  and  Interferences  in  inter 
partes  reexamination  proceedings  filed 
under  §  1.913  are  controlled  by  §§  1.959 
through  1.981.  Sections  1.191  through 
1.198  are  not  applicable  to  appeals  in 
inter  partes  reexamination  proceedings 
filed  under  §1.913. 
***** 

14.  Section  1.301  is  revised  to  read  as 
follows: 

§  1 .301     Appeal  to  U.S.  Court  of  Appeals  for 
the  Federal  Circuit. 

Any  applicant  or  any  owner  of  a 
patent  involved  in  any  ex  parte 
reexamination  proceeding  filed  under 
§  1.510,  dissatisfied  with  the  decision  of 
the  Board  of  Patent  Appeals  and 
Interferences,  and  any  party  to  an 
interference  dissatisfied  with  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences,  may  appeal  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit.  The  appellant  must  take  the 
following  steps  in  such  an  appeal:  In  the 
U.  S.  Patent  and  Trademark  Office,  file 
a  written  notice  of  appeal  directed  to  the 
Commissioner  (see  §§  1.302  and  1.304); 
and  in  the  Court,  file  a  copy  of  the 
notice  of  appeal  and  pay  the  fee  for 
appeal  as  provided  by  the  rules  of  the 
Court.  For  inter  partes  reexamination 
proceedings  filed  under  §  1.913,  §  1.983 
is  controlling. 

15.  Section  1.303  is  amended  by 
revising  paragraphs  (a)  and  (b)  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 .303    Civil  action  under  35  U.S.C.  145, 
146,  306. 

(a)  Any  applicant  or  any  owner  of  a 
patent  involved  in  an  ex  parte 
reexamination  proceeding  filed  under 
§  1.510  for  a  patent  that  issues  from  an 
original  application  filed  in  the  United 
States  before  November  29,  1999, 
dissatisfied  with  the  decision  of  the 
Board  of  Patent  Appeals  and 
Interferences,  and  any  party  to  an 
interference  dissatisfied  with  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences  may,  instead  of 
appealing  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  (§1.301),  have 
remedy  by  civil  action  under  35  U.S.C. 
145  or  146,  as  appropriate.  Such  civil 
action  must  be  commenced  within  the 
time  specified  in  §  1.304. 

(b)  If  an  applicant  in  an  ex  parte  case 
or  an  owner  of  a  patent  involved  in  an 
ex  parte  reexamination  proceeding  filed 
under  §  1.510  for  a  patent  that  issues 
from  an  original  application  filed  in  the 
United  States  before  November  29, 
1999,  has  taken  an  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 


he  or  she  thereby  waives  his  or  her  right 
to  proceed  imder  35  U.S.C.  145. 

***** 

(d)  For  an  ex  parte  reexamination 
proceeding  filed  under  §  1.510  for  a 
patent  that  issues  from  an  original 
application  filed  in  the  United  States  on 
or  after  November  29,  1999,  and  for  an 
inter  partes  reexamination  proceeding 
filed  under  §  1.913,  no  remedy  by  civil 
action  under  35  U.S.C.  145  is  available. 

16.  Sections  1.304(a)(1)  and  (a)(2)  are 
revised  to  read  as  follows:  • 

§  1 .304    Time  for  appeal  or  civil  action. 

{a)(l)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (§  1.302)  or  for 
commencing  a  civil  action  (§  1.303)  is 
two  months  from  the  date  of  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences.  If  a  request  for 
rehearing  or  reconsideration  of  the 
decision  is  filed  within  the  time  period 
provided  under  §  1.197(b),  §  1.658(b),  or 
§  1.979(a),  the  time  for  filing  an  appeal 
or  commencing  a  civil  action  shall 
expire  two  months  after  action  on  the 
request.  In  interferences  the  time  for 
filing  a  cross-appeal  or  cross-action 
expires: 

(i)  Fourteen  days  after  service  of  the 
notice  of  appeal  or  the  sunmions  and 
complaint;  or 

(ii)  Two  months  after  the  date  of 
decision  of  the  Board  of  Patent  Appeeds 
and  Interferences,  whichever  is  later. 

(2)  The  time  periods  set  forth  in  this 
section  are  not  subject  to  the  provisions 
of  §  1.136,  §  1.550(c),  §  1.956,  or 
§  1.645(a)  or  (b). 
***** 

17.  The  section  heading  for  subpart  D 
is  revised  to  read  as  follows: 

Subpart  D — Ex  Parte  Reexamination  of 
Patents 


18.  Section  1.501  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .501     Citation  of  prior  art  in  patent  files. 

(a)  At  any  time  during  the  period  of 
enforceability  of  a  patent,  any  person 
may  cite,  to  the  Office  in  writing,  prior 
art  consisting  of  patents  or  printed 
publications  which  that  person  states  to 
be  pertinent  and  applicable  to  the  patent 
and  believes  to  have  a  bearing  on  the 
patentability  of  any  claim  of  the  patent. 
If  the  citation  is  made  by  the  patent 
owner,  the  explanation  of  pertinency 
and  applicability  may  include  an 
explanation  of  how  the  claims  differ 
from  the  prior  art.  Such  citations  shall 
be  entered  in  the  patent  file  except  as 
set  forth  in  §§  1.502  and  1.902. 


19.  New  §  1.502  is  added  to  read  as 
follows: 

§  1 .502    Processing  of  prior  art  citations 
during  an  ex  parte  reexamination 
proceeding. 

Citations  by  the  patent  owner  under 
§1.555  and  by  an  ex  parte 
reexamination  requester  under  either 
§  1.510  or  §  1.535  will  be  entered  in  the 
reexamination  file  during  a 
reexamination  proceeding.  The  entry  in 
the  patent  file  of  citations  submitted 
after  the  date  of  an  order  to  reexamine 
pursuant  to  §  1.525  by  persons  other 
than  the  patent  owner,  or  an  ex  parte 
reexamination  requester  under  either 
§  1.510  or  §1.535,  will  be  delayed  until 
the  reexamination  proceeding  has  been 
terminated.  See  §  1.902  for  processing  of 
prior  art  citations  in  patent  and 
reexamination  files  during  an  inter 
partes  reexamination  proceeding  filed 
under  §1.913. 

20.  The  imdesignated  center  heading 
immediately  preceding  §  1.510  is 
revised  as  follows: 

Request  for  Ex  Parte  Reexamination 

21.  Section  1.510  is  amended  by 
revising  its  heading  and  paragraph  (a)  to 
read  as  follows: 

§  1 .510    Request  for  ex  parte 
reexamination. 

(a)  Any  person  may,  at  any  time 
during  the  period  of  enforceability  of  a 
patent,  file  a  request  for  an  ex  parte 
reexamination  by  the  Office  of  any 
claim  of  the  patent  on  the  basis  of  prior 
art  patents  or  printed  publications  cited 
under  §  1.501.  The  request  must  be 
accompanied  by  the  fee  for  requesting 
reexamination  set  in  §  1.20(c)(1). 
***** 

22.  Section  1.515  is  amended  by 
revising  its  heading  and  the  text  to  read 
as  follows: 

§  1 .51 5    Determination  of  the  request  for  ex 
parte  reexamination. 

(a)  Within  three  months  following  the 
filing  date  of  a  request  for  an  ex  parte 
reexamination,  an  examiner  will 
consider  the  request  and  determine 
whether  or  not  a  substantial  new 
question  of  patentability  affecting  any 
claim  of  the  patent  is  raised  by  the 
request  and  the  prior  art  cited  therein, 
with  or  without  consideration  of  other 
patents  or  printed  publications.  The 
examiner's  determination  v/ill  be  based 
on  the  claims  in  effect  at  the  time  of  the 
determination,  will  become  a  part  of  the 
official  file  of  the  patent,  and  will  be 
mailed  to  the  patent  owner  at  the 
address  as  provided  for  in  §  1.33(c)  and 
to  the  person  requesting  reexamination. 

(b)  Where  no  substantial  new  question 
of  patentability  has  been  found,  a  refund 


of  a  portion  of  the  fee  for  requesting  ex 
parte  reexamination  will  be  made  to  the 
requester  in  accordance  with  §  1.26(c). 
(c)  The  requester  may  seek  review  by 
a  petition  to  the  Commissioner  under 
§  1.181  within  one  month  of  the  mailing 
date  of  the  examiner's  determination 
refusing  ex  parte  reexamination.  Any 
such  petition  must  comply  with 
§  1.181(b).  If  no  petition  is  timely  filed 
or  if  the  decision  on  petition  affirms  that 
no  substantial  new  question  of 
patentability  has  been  raised,  the 
determination  shall  be  final  and 
nonappealable. 

23.  Section  1.520  is  amended  by 
revising  its  heading  and  the  text  to  read 
as  follows: 

§  1 .520     Ex  parte  reexamination  at  the 
initiative  of  the  Commissioner. 

The  Commissioner,  at  any  time  during 
the  period  of  enforceability  of  a  patent, 
may  determine  whether  or  not  a 
substantial  new  question  of 
patentability  is  raised  by  patents  or 
printed  publications  which  have  been 
discovered  by  the  Commissioner  or 
which  have  been  brought  to  the 
Commissioner's  attention,  even  though 
no  request  for  reexamination  has  been 
filed  in  accordance  with  §  1.510  or 
§  1.913.  The  Commissioner  may  initiate 
ex  parte  reexamination  without  a 
request  for  reexamination  pursuant  to 
§  1.510  or  §  1.913.  Normally  requests 
from  outside  the  Office  that  the 
Commissioner  undertake  reexamination 
on  his  own  initiative  will  not  be 
considered.  Any  determination  to 
initiate  ex  parte  reexamination  under 
this  section  will  become  a  part  of  the 
official  file  of  the  patent  and  will  be 
mailed  to  the  patent  owner  at  the 
address  as  provided  for  in  §  1.33(c). 

24.  The  imdesignated  center  heading 
following  §  1.520  is  revised  to  read  as 
follows: 

Ex  Parte  Reexamination 

25.  Section  1.525  is  amended  by 
revising  its  heading  and  the  text  of 
paragraphs  (a)  and  fb)  to  read  as  follows: 

§  1 .525    Order  for  ex  parte  reexamination. 

(a)  If  a  substantial  new  question  of 
patentability  is  foimd  pursuant  to 

§  1.515  or  §  1.520,  the  determination 
will  include'an  order  for  ex  parte 
reexamination  of  the  patent  for 
resolution  of  the  question.  If  the  order 
for  ex  parte  reexamination  residted  from 
a  petition  pursuant  to  §  1.515(c),  the  ex 
parte  reexamination  will  ordinarily  be 
conducted  by  an  examiner  other  than 
the  examiner  responsible  for  the  initial 
determination  imder  §  1.515(a). 

(b)  The  notice  published  in  the 
Official  Gazette  imder  §  1.11(c)  will  be 


considered  to  be  constructive  notice  and 
ex  parte  reexamination  will  proceed. 

26.  Section  1.530  is  amenoed  by 
revising  its  heading  and  paragraphs  (a), 
(b),  (c),  (d)  introductory  text,  and  (1)  to 
read  as  follows: 

S 1 .530    Statement  by  patent  owner  in  ex 
parte  reexamination:  amendment  by  patent 
owner  in  ex  parte  or  inter  partes 
reexamination;  inventorship  change  in  ex 
parte  or  inter  partes  reexamination. 

(a)  Except  as  provided  in  §  1.510(e), 
no  statement  or  other  response  by  the 
patent  owner  in  an  ex  parte 
reexamination  proceeding  shall  be  filed 
prior  to  the  determinations  made  in 
accordance  with  §  1.515  or  §  1.520.  If  a 
premature  statement  or  other  response 
is  filed  by  the  patent  owner,  it  will  not 
be  acknowledged  or  considered  in 
making  the  determination. 

(b)  The  order  for  ex  parte 
reexamination  will  set  a  period  of  not 
less  than  two  months  from  the  date  of 
the  order  within  which  the  patent 
owner  may  file  a  statement  on  the  new 
question  of  patentability,  including  any 
proposed  amendments  the  patent  owner 
wishes  to  make. 

(c)  Any  statement  filed  by  the  patent 
ov»mer  shall  clearly  point  out  why  the 
subject  matter  as  claimed  is  not 
anticipated  or  rendered  obvious  by  the 
prior  art  patents  or  printed  pubUcations, 
either  alone  or  in  any  reasonable 
combinations.  Where  the  reexamination 
request  was  filed  by  a  third  party 
requester,  any  statement  filed  by  the 
patent  owner  must  be  served  upon  the 
ex  parte  reexamination  requester  in 
accordance  with  §  1.248. 

(d)  Making  amendments  in  a 
reexamination  proceeding.  A  proposed 
amendment  in  an  ex  parte  or  an  inter 
partes  reexamination  proceeding  is 
made  by  filing  a  paper  directing  that 
proposed  specffied  changes  be  made  to 
the  patent  specification,  including  the 
claims,  or  to  the  drawings.  An 
amendment  paper  directing  that 
proposed  specified  changes  be  made  in 
a  reexamination  proceeding  may  be 
submitted  as  an  accompaniment  to  a 
request  filed  by  the  patent  owner  in 
accordance  with  §  1.510(e),  as  part  of  a 
patent  owner  statement  in  accordance 
with  paragraph  (b)  of  this  section,  or, 
where  permitted,  during  the  prosecution 
of  the  reexamination  proceeding 
pursuant  to  §  1.550(a)  or  §  1.937. 
***** 

(1)  Correction  of  inventorship  in  an  ex 
parte  or  inter  partes  reexamination 
proceeding. 

(1)  When  it  appears  in  a  patent  being 
reexamined  that  the  correct  inventor  or 
inventors  were  not  named  through  error 
without  deceptive  intention  on  the  part 
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of  the  actual  inventor  or  inventors,  the 
Commissioner  may,  on  petition  of  all 
the  parties  set  forth  in  §  1.324{b){l)-{3), 
including  the  assignees,  and  satisfactory 
proof  of  the  facts  and  payment  of  the  fee 
set  forth  in  §  1.20(b),  or  on  order  of  a 
court  before  which  such  matter  is  called 
in  question,  include  in  the 
reexamination  certificate  to  be  issued 
under  §  1.570  or  §  1.977  an  amendment 
naming  only  the  actual  inventor  or 
inventors.  The  petition  must  be 
submitted  as  part  of  the  reexamination 
proceeding  and  must  satisfy  the 
requirements  of  §  1.324. 

(2)  Notwithstanding  the  preceding 
paragraph  (1)(1)  of  this  section,  if  a 
petition  to  correct  inventorship 
satisfying  the  requirements  of  §  1.324  is 
filed  in  a  reexamination  proceeding,  and 
the  reexamination  proceeding  is 
terminated  other  than  by  a 
reexamination  certificate  under  §  1.570 
or  §  1.977,  a  certificate  of  correction 
indicating  the  change  of  inventorship 
stated  in  the  petition  will  be  issued 
upon  request  by  the  patentee. 

27.  Section  1.535  is  revised  to  read  as 
follows: 

§  1 .535    Reply  by  third  party  requester  in  ex 
parte  reexamination. 

A  reply  to  the  patent  owner's 
statement  under  §  1.530  may  be  filed  by 
the  ex  parte  reexamination  requester 
within  two  months  from  the  date  of 
service  of  the  patent  owner's  statement. 
Any  reply  by  the  ex  parte  requester 
must  be  served  upon  the  patent  owner 
in  accordance  with  §  1.248.  If  the  patent 
owner  does  not  file  a  statement  under 
§  1.530,  no  reply  or  other  submission 
from  the  ex  parte  reexamination 
requester  will  be  considered. 

28.  Section  1.540  is  revised  to  read  as 
follows: 

§  1 .540    Consideration  of  responses  in  ex 
parte  reexamination. 

The  failiu'e  to  timely  file  or  serve  the 
documents  set  forth  in  §  1.530  or  in 
§  1.535  may  result  in  their  being  refused 
consideration.  No  submissions  other 
than  the  statement  pursuant  to  §  1.530 
and  the  reply  by  the  ex  parte 
reexamination  requester  pursuant  to 
§  1.535  wUl  be  considered  prior  to 
examination. 

29.  Section  1.550  is  revised  to  read  as 
follows: 

§  1 .550    Conduct  of  ex  parte  reexamination 
proceedings. 

(a)  All  ex  parte  reexamination 
proceedings,  including  any  appeals  to 
the  Board  of  Patent  Appeals  and 
Interferences,  will  be  conducted  with 
special  dispatch  within  the  Office.  After 
issuance  of  the  ex  parte  reexamination 
order  and  expiration  of  the  Ume  for 


submitting  any  responses,  the 
examination  will  be  conducted  in 
accordance  with  §§1.104  through  1.116 
and  will  result  in  the  issuance  of  an  ex 
parte  reexamination  certificate  under 
§1.570. 

(b)  The  patent  owner  in  an  ex  parte 
reexamination  proceeding  will  be  given 
at  least  thirty  days  to  respond  to  any 
Office  action.  In  response  to  any 
rejection,  such  response  may  include 
further  statements  and/or  proposed 
amendments  or  new  claims  to  place  the 
patent  in  a  condition  where  all  claims, 
if  amended  as  proposed,  would  be 
patentable. 

(c)  The  time  for  teiking  any  action  by 
a  patent  owner  in  an  ex  parte 
reexamination  proceeding  will  be 
extended  only  for  sufficient  cause  and 
for  a  reasonable  time  specified.  Any 
request  for  such  extension  must  be  filed 
on  or  before  the  day  on  which  action  by 
the  patent  owner  is  due,  but  in  no  case 
will  the  mere  filing  of  a  request  effect 
any  extension.  See  §  1.304(a)  for 
extensions  of  time  for  filing  a  notice  of 
appeal  to  the  U.  S.  Court  of  Appeals  for 
the  Federal  Circuit  or  for  commencing  a 
civil  action. 

(d)  If  the  patent  owner  fails  to  file  a 
timely  and  appropriate  response  to  any 
Office  action  or  any  written  statement  of 
an  interview  required  under  §  1.560fb), 
the  ex  parte  reexamination  proceeding 
will  be  terminated,  and  the 
Commissioner  will  proceed  to  issue  a 
certificate  imder  §  1.570  in  accordance 
with  the  last  action  of  the  Office. 

(e)  If  a  response  by  the  patent  owner 
is  not  timely  filed  in  the  Office, 

(1)  The  delay  in  filing  such  response 
may  be  excused  if  it  is  shown  to  the 
satisfaction  of  the  Conunissioner  that 
the  delay  was  unavoidable;  a  petition  to 
accept  an  unavoidably  delayed  response 
must  be  filed  in  compliance  with 

§  1.137(a);  or 

(2)  The  response  may  nevertheless  be 
accepted  if  the  delay  was  unintentional; 
a  petition  to  accept  an  unintentionally 
delayed  response  must  be  filed  in 
compliance  with  §  1.137(b). 

(f)  The  reexamination  requester  will 
be  sent  copies  of  Office  actions  issued 
during  the  ex  parte  reexamination 
proceeding.  After  filing  of  a  request  for 
ex  parte  reexamination  by  a  third  party 
requester,  any  document  filed  by  either 
the  patent  owner  or  the  third  party 
requester  must  be  served  on  the  other 
party  in  the  reexamination  proceeding 
in  the  manner  provided  by  §  1.248.  The 
document  must  reflect  service  or  the 
document  may  be  refused  consideration 
by  the  Office. 

(g)  The  active  participation  of  the  ex 
parte  reexamination  requester  ends  with 
the  reply  piu-suant  to  §  1.535,  and  no 


further  submissions  on  behalf  of  the 
reexamination  requester  will  be 
acknowledged  or  considered.  Further, 
no  submissions  on  behalf  of  any  third 
parties  will  be  acknowledged  or 
considered  unless  such  submissions  are: 

(1)  in  accordance  with  §  1.510  or 
§1.535;  or 

(2)  entered  in  the  patent  file  prior  to 
the  date  of  the  order  for  ex  parte 
reexamination  pursuant  to  §  1.525. 

(h)  Submissions  by  third  parties,  filed 
after  the  date  of  the  order  for  ex  parte 
reexamination  pursuant  to  §  1.525,  must 
meet  the  requirements  of  and  will  be 
treated  in  accordance  with  §  1.501(a). 

30.  Section  1.552  is  revised  to  read  as 
follows: 

§  1 .552    Scope  of  reexamination  in  ex  parte 
reexamination  proceedings. 

(a)  Claims  in  an  ex  parte 
reexamination  proceeding  will  be 
examined  on  the  basis  of  patents  or 
printed  publications  and,  with  respect 
to  subject  matter  added  or  deleted  in  the 
reexamination  proceeding,  on  the  basis 
of  the  requirements  of  35  U.S.C.  112. 

(b)  Claims  in  an  ex  parte 
reexamination  proceeding  will  not  be 
permitted  to  enlarge  the  scope  of  the 
claims  of  the  patent. 

(c)  Issues  other  than  those  indicated 
in  paragraphs  (a)  and  (b)  of  this  section 
will  not  be  resolved  in  a  reexamination 
proceeding.  If  such  issues  are  raised  by 
the  patent  owner  or  third  party 
requester  during  a  reexamination 
proceeding,  the  existence  of  such  issues 
will  be  noted  by  the  examiner  in  the 
next  Office  action,  in  which  case  the 
patent  owner  may  consider  the 
advisability  of  filing  a  reissue 
application  to  have  such  issues 
considered  and  resolved. 

31.  Section  1.555  is  amended  by 
revising  its  heading  and  paragraph  (c)  to 
read  as  follows: 

§  1 .555    Information  material  to 
patentability  in  ex  parte  reexamination  and 
inter  partes  reexamination  proceedings. 

***** 

(c)  The  responsibility  for  compliance 
with  this  section  rests  upon  the 
individuals  designated  in  paragraph  (a) 
of  this  section  and  no  evaluation  will  be 
made  by  the  Office  in  the  reexamination 
proceeding  as  to  compliance  with  this 
section.  If  questions  of  compliance  with 
this  section  are  raised  by  the  patent 
owner  or  the  third  party  requester 
during  a  reexaminadon  proceeding,  they 
will  be  noted  as  unresolved  questions  in 
accordance  with  §  1.552(c). 

32.  Section  1.560  is  revised  to  read  as 
follows: 


§  1 .560    Interviews  in  ex  parte 
reexamination  proceedings. 

(a)  Interviews  in  ex  parte 
reexamination  proceedings  pending 
before  the  Office  between  examiners 
and  the  owners  of  such  patents  or  their 
attorneys  or  agents  of  record  must  be 
conducted  in  the  Office  at  such  times, 
within  Office  hours,  as  the  respective 
examiners  may  designate.  Interviews 
will  not  be  permitted  at  any  other  time 
or  place  without  the  authority  of  the 
Commissioner.  Interviews  for  the 
discussion  of  the  patentability  of  claims 
in  patents  involved  in  ex  parte 
reexamination  proceedings  will  not  be 
conducted  prior  to  the  first  official 
action.  Interviews  should  be  arranged  in 
advance.  Requests  that  reexamination 
requesters  participate  in  interviews  with 
examiners  will  not  be  granted. 

(b)  In  every  instance  of  an  interview 
with  an  examiner  in  an  ex  parte 
reexamination  proceeding,  a  complete 
written  statement  of  the  reasons 
presented  at  the  interview  as  warranting 
favorable  action  must  be  filed  by  the 
patent  owner.  An  interview  does  not 
remove  the  necessity  for  response  to 
Office  actions  as  specified  in  §  1.111. 
Patent  owner's  response  to  an 
outstanding  Office  action  after  the 
interview  does  not  remove  the  necessity 
for  filing  the  written  statement.  The 
written  statement  must  be  filed  as  a 
separate  part  of  a  response  to  an  Office 
action  outstanding  at  the  time  of  the 
interview,  or  as  a  separate  paper  within 
one  month  from  the  date  of  the 
interview,  whichever  is  later. 

33.  Section  1.565  is  revised  to  read  as 
follows: 

§  1 .565    Concurrent  office  proceedings 
which  include  an  ex  parte  reexamination 
proceeding. 

(a)  In  an  ex  parte  reexamination 
proceeding  before  the  Office,  the  patent 
owner  must  inform  the  Office  of  any 
prior  or  concurrent  proceedings  in 
which  the  patent  is  or  was  involved 
such  as  interferences,  reissues,  ex  parte 
reexaminations,  inter  partes 
reexaminations,  or  litigation  and  the 
results  of  such  proceedings.  See  §  1.985 
for  notification  of  prior  or  concurrent 
proceedings  in  an  inter  partes 
reexaminadon  proceeding. 

(b)  If  a  patent  in  the  process  of  ex 
parte  reexamination  is  or  becomes 
involved  in  litigation,  the  Commissioner 
shall  determine  whether  or  not  to 
suspend  the  reexamination.  See  §  1.987 
for  inter  partes  reexamination 
proceedings. 

(c)  If  ex  parte  reexamination  is 
ordered  while  a  prior  ex  parte 
reexamination  proceeding  is  pending 
and  prosecution  in  the  prior  ex  parte 


reexamination  proceeding  has  not  been 
terminated,  the  ex  parte  reexamination 
proceedings  will  be  consolidated  and 
resuJt  in  the  issuance  of  a  single 
certificate  imder  §  1.570.  For  merger  of 
inter  partes  reexamination  proceedings, 
see  §  1.989(a).  For  merger  of  ex  parte 
reexamination  and  inter  partes 
reexamination  proceedings,  see 
§  1.989(b). 

(d)  If  a  reissue  application  and  an  ex 
parte  reexamination  proceeding  on 
which  an  order  pursuant  to  §  1.525  has 
been  mailed  are  pending  concurrenUy 
on  a  patent,  a  decision  will  normally  be 
made  to  merge  the  two  proceedings  or 
to  suspend  one  of  the  two  proceedings. 
Where  merger  of  a  reissue  application 
and  an  ex  parte  reexamination 
proceeding  is  ordered,  the  merged 
exanaination  will  be  conducted  in 
accordance  with  §§1.171  through  1.179, 
and  the  patent  owner  will  be  required 
to  place  and  maintain  the  same  claims 
in  the  reissue  application  and  the  ex 
parte  reexamination  proceeding  during 
the  pendency  of  the  merged  proceeding. 
The  examiner's  actions  and  responses 
by  the  patent  owner  in  a  merged 
proceeding  will  apply  to  both>the 
reissue  application  and  the  ex  parte 
reexamination  proceeding  and  be 
physically  entered  into  both  files.  Any 
ex  parte  reexamination  proceeding 
merged  with  a  reissue  application  shall 
be  terminated  by  the  grant  of  the 
reissued  patent.  For  merger  of  a  reissue 
application  and  an  inter  partes 
reexamination,  see  §  1.991. 

(e)  If  a  patent  in  the  process  of  ex 
parte  reexamination  is  or  becomes 
involved  in  an  interference,  the 
Commissioner  may  suspend  the 
reexamination  or  the  interference.  The 
Commissioner  will  not  consider  a 
request  to  suspend  an  interference 
unless  a  motion  (§1.635)  to  suspend  the 
interference  has  been  presented  to.  and 
denied  by,  an  administrative  patent 
judge,  and  the  request  is  filed  within  ten 
(10)  days  of  a  decision  by  an 
administrative  patent  judge  denying  the 
motion  for  suspension  or  such  other 
time  as  the  administrative  patent  judge 
may  set.  For  concurrent  inter  partes 
reexamination  and  interference  of  a 
patent,  see  §1.993. 

34.  The  undesignated  center  heading 
following  §  1.565  is  revised  to  read  as 
follows: 

Ex  Parte  Reexamination  Certificate 

35.  Section  1.570  is  revised  to  read  as 
follows: 


§  1 .570    Issuance  of  ex  parte  reexamination 
certificate  after  ex  parte  reexamination 
proceedings. 

(a)  Upon  the  conclusion  of  ex  parte 
reexamination  proceedings,  the 
Commissioner  will  issue  an  ex  parte 
reexamination  certificate  in  accordance 
with  35  U.S.C.  307  setting  forth  the 
results  of  the  ex  parte  reexamination 
proceeding  and  the  content  of  the  patent 
following  the  ex  parte  reexamination 
proceeding. 

(b)  An  ex  parte  reexamination 
certificate  will  be  issued  in  each  patent 
in  which  an  ex  parte  reexamination 
proceeding  has  been  ordered  under 

§  1.525  and  has  not  been  merged  with 
any  inter  partes  reexamination 
proceeding  pursuant  to  §  1.989(a).  Any 
statutory  disclaimer  filed  by  the  patent 
owner  will  be  made  part  of  the  ex  parte 
reexamination  certificate. 

(c)  The  ex  parte  reexamination 
certificate  will  be  mailed  on  the  day  of 
its  date  to  the  patent  owner  at  the 
address  as  provided  for  in  §  1.33(c).  A 
copy  of  the  ex  parte  reexamination 
certificate  will  also  be  mailed  to  the 
requester  of  the  ex  parte  reexamination 
proceeding. 

(d)  If  an  ex  parte  reexamination 
certificate  has  been  issued  which 
cancels  all  of  the  claims  of  the  patent, 
no  further  Office  proceedings  will  be 
conducted  with  that  patent  or  any 
reissue  applications  or  any 
reexamination  requests  relating  thereto. 

(e)  If  the  ex  parte  reexamination 
proceeding  is  terminated  by  the  grant  of 
a  reissued  patent  as  provided  in 

§  1.565(d),  the  reissued  patent  will 
constitute  the  ex  parte  reexamination 
certificate  required  by  this  section  and 
35  U.S.C.  307. 

(f)  A  notice  of  the  issuance  of  each  ex 
parte  reexamination  certificate  under 
this  section  will  be  published  in  the 
Official  Gazette  on  its  date  of  issuance. 

36.  A  new  subpart  H  is  added  to  read 
as  follows: 

Subpart  H — Inter  Partes  Reexamination  of 
Patents  That  Issued  From  an  Original 
Application  Filed  In  the  United  States  on  or 
After  November  29, 1999 

Sec. 

Prior  Art  Citations 

1.902  Processing  of  prior  art  citations 
during  an  inter  partes  reexamination 
proceeding. 

Requirements  for  Inter  Partes  Reexamination 
Proceedings 

1.903  Service  of  papers  on  parties  in  inter 
partes  reexamination. 

1 .904  Notice  of  inter  partes  reexamination 
in  Official  Gazette. 

1.905  Submission  of  papers  by  the  public  in 
/77fer  partes  reexamination. 

1.906  Scope  of  reexamination  in  inter 
partes  reexamination  proceeding. 
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1 .907    Inter  partes  reexamination 

prohibited. 
1.913    Persons  eligible  to  file  request  for 

inter  partes  reexamination. 
1.915    Content  of  request  for  inter  partes 

reexamination. 
1.919    Filing  date  of  request  for  inter  partes 

reexamination. 
1.923    Examiner's  determination  on  the 

request  for  infer  partes  reexamination. 
1.925     Partial  refund  if  request  for  infer 

partes  reexamination  is  not  ordered. 
1.927    Petition  to  review  refusal  to  order 

inter  partes  reexamination. 

Inter  Partes  Reexamination  of  Patents 

1.931     Order  for  inter  partes  reexamination. 

Information  Disclosure  in  Inter  Partes 
Reexcunination 

1.933    Patent  owner  duty  of  disclosure  in 
inter  partes  reexamination  proceedings. 

Office  Actions  and  Responses  (Before  the 
Examiner)  in  Inter  Partes  Reexamination 

1.935    Initial  Office  action  usually 

accompanies  order  for  infer  partes 

reexamination. 
1.937    Conduct  of  infer  partes 

reexamination. 
1.939    Unauthorized  papers  in  inter  partes 

reexamination. 
1.941     Amendments  by  patent  owner  in 

inter  partes  reexamination. 
1.943    Requirements  of  responses,  written 

comments,  and  briefs  in  inter  partes 

reexamination. 
1.945    Response  to  Office  action  by  patent 

owner  in  inter  partes  reexamination. 

1.947  Comments  by  third  party  requester  to 
patent  owner's  response  in  infer  partes 
reexamination. 

1 .948  Limitations  on  submission  of  prior  art 
by  third  peuty  requester  following  the 
order  for  infer  partes  reexartrination. 

1.949  Examiner's  Office  action  closing 
prosecution  in  infer  partes 
reexamination. 

1.951     Options  after  Office  action  closing 

prosecution  in  infer  partes 

reexamination. 
1.953    Examiner's  Right  of  Appeal  Notice  Ln 

infer  partes  reexamination. 

Interviews  Prohibited  in  Inter  Partes 
Reexamination 

1.955  Interviews  prohibited  in  inter  partes 
reexamination  proceedings. 

Extensions  of  Time,  Termination  of 
Proceedings,  and  Petitions  To  Revive  in  Inter 
Partes  Reexamination 

1.956  Patent  owner  extensions  of  time  in 
inter  partes  reexamination. 

1.957  Failure  to  file  a  timely,  appropriate  or 
complete  response  or  comment  in  infer 
partes  reexamination. 

1.958  Petition  to  revive  terminated  infer 
partes  reexamination  or  claims 
terminated  for  lack  of  patent  owner 
response. 

Appeal  to  the  Board  of  Patent  Appeals  and 
Interferences  in  Inter  Partes  Reexamination 

1.959  Notice  of  appeal  and  cross  appeal  to 
Board  of  Patent  Appeals  and 
Interferences  in  infer  partes 
reexamination. 

1.961     Jurisdiction  over  appeal  in  inter 
partes  reexamination. 


1.962  Appellant  and  respondent  in  infer 
partes  reexamination  defined. 

1 .963  Time  for  filing  briefs  in  inter  partes 
reexamination. 

1 .965    Appellant's  brief  in  infer  partes 

reexamination. 
1.967    Respondent's  brief  in  infer  partes 

reexamination. 
1.969    Examiner's  answer  in  inter  partes 

reexamination. 
1.971     Rebuttal  brief  in  infer  partes 

reexamination. 
1.973    Oral  hearing  in  inter  partes 

reexamination. 
1.975    Affidavits  or  declarations  after  appeal 

in  inter  partes  reexamination. 
1.977    Decision  by  the  Board  of  Patent 

Appeals  and  Interferences;  remand  to 

examiner  in  inter  partes  reexamination. 
1.979    Action  following  decision  by  the 

Board  of  Patent  Appeals  and 

Interferences  or  dismissal  of  appeal  in 

inter  partes  reexamination. 
1.981    Reopening  after  decision  by  the  Board 

of  Patent  Appeals  and  Interferences  in 

infer  partes  reexamination. 

Patent  Owner  Appeal  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit  in 
infer  Partes  Reexamination 

1.983    Patent  owner  appeal  to  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  in  inter  partes  reexamination. 

Concurrent  Proceedings  Involving  Same 
Patent  in  InterPartes  Reexamination 

1.985     Notification  of  prior  or  concurrent 

proceedings  in  infer  partes 

reexamination. 
1.987    Suspension  of  infer  partes 

reexamination  proceeding  due  to 

litigation. 
1 .989    Merger  of  concurrent  reexamination 

proceedings. 
1 .991     Merger  of  concurrent  reissue 

application  and  inter  partes 

reexamination  proceeding. 
1.993     Suspension  of  concurrent 

interference  and  infer  partes 

reexamination  proceeding. 
1.995    Third  party  requester's  participation 

rights  preserved  in  merged  proceeding. 

Reexamination  Certificate  in  infer  Partes 
Reexamination 

1.997    Issuance  of  inter  partes  reexamination 
certificate. 

Subpart  H — Inter  Partes  Reexamination 
of  Patents  That  Issued  From  an 
Original  Application  Filed  in  the  United 
States  on  or  After  November  29, 1999 

Prior  Art  Citations 

§  1 .902    Processing  of  prior  art  citations 
during  an  inter  partes  reexamination 
proceeding. 

Citations  by  the  patent  owner  in 
accordance  with  §  1.933  and  by  an  inter 
partes  reexamination  third  party 
requester  under  §  1.915  or  §  1.948  will 
be  entered  in  the  inter  partes 
reexamination  file.  The  entry  in  the 
patent  file  of  other  citations  submitted 
after  the  date  of  an  order  for 
reexamination  pursuant  to  §  1.931  by 
persons  other  than  the  patent  owner,  or 


the  third  party  requester  under  either 
§  1.915  or  §  1.948,  will  be  delayed  imtil 
the  infer  partes  reexamination 
proceeding  has  been  terminated.  See 
§  1.502  for  processing  Of  prior  art 
citations  in  patent  and  reexamination 
files  during  an  ex  parte  reexamination 
proceeding  filed  tmder  §  1.510. 

Requirements  for  InterPartes 
Reexamination  Proceedings 

§  1 .903    Service  of  papers  on  parties  In 
Inter  partes  reexamination. 

The  patent  owner  and  the  third  party 
requester  will  be  sent  copies  of  Office 
actions  issued  during  the  inter  partes 
reexamination  proceeding.  After  filing 
of  a  request  for  inter  partes 
reexamination  by  a  third  party 
requester,  any  document  filed  by  either 
the  patent  owner  or  the  third  party 
requester  must  be  served  on  every  other 
party  in  the  reexamination  proceeding 
in  the  manner  provided  in  §  1.248.  Any 
document  must  reflect  service  or  the 
document  may  be  refused  consideration 
by  the  Office.  The  failure  of  the  patent 
owner  or  the  third  party  requester  to 
serve  documents  may  result  in  their 
being  refused  consideration. 

§  1 .904    Notice  of  Inter  partes 
reexamination  in  Official  Gazette. 

A  notice  of  the  filing  of  an  inter  partes 
reexamination  request  will  be  published 
in  the  Official  Gazette.  The  notice 
published  in  the  Official  Gazette  under 
§  1.11(c)  will  be  considered  to  be 
constructive  notice  of  the  inter  partes 
reexamination  proceeding  and  inter 
partes  reexamination  will  proceed. 

§  1 .905    Submission  of  papers  by  the 
public  in  Inter  partes  reexamination. 

Unless  specifically  provided  for,  no 
submissions  on  behalf  of  any  third 
parties  other  than  third  party  requesters 
as  defined  in  35  U.S.C.  100(e)  will  be 
considered  unless  such  submissions  are 
in  accordance  with  §  1.915  or  entered  in 
the  patent  file  prior  to  the  date  of  the 
order  for  reexamination  pursuant  to 
§  1.931.  Submissions  by  third  parties, 
other  than  third  party  requesters,  filed 
after  the  date  of  the  order  for 
reexamination  pursuant  to  §  1.931,  must 
meet  the  requirements  of  §  1.501  and 
will  be  treated  in  accordance  with 
§  1.902.  Submissions  which  do  not  meet 
the  requirements  of  §  1.501  will  be 
returned. 

§  1 .906    Scope  of  reexamination  in  inter 
partes  reexamination  proceeding. 

(a)  Claims  in  an  inter  partes 
reexamination  proceeding  will  be 


examined  on  the  basis  of  patents  or 
printed  publications  and,  with  respect 
to  subject  matter  added  or  deleted  in  the 
reexamination  proceeding,  on  the  basis 
of  the  requirements  of  35  U.S.C.  112. 

(b)  Claims  in  an  inter  partes 
reexamination  proceeding  will  not  be 
permitted  to  enlarge  the  scope  of  the 
claims  of  the  patent. 

(c)  Issues  other  than  those  indicated 
in  paragraphs  (a)  and  (b)  of  this  section 
will  not  be  resolved  in  an  inter  partes 
reexamination  proceeding.  If  such 
issues  are  raised  by  the  patent  owner  or 
the  third  party  requester  during  a 
reexamination  proceeding,  the  existence 
of  such  issues  will  be  noted  by  the 
examiner  in  the  next  Office  action,  in 
which  case  the  patent  owner  may  desire 
to  consider  the  advisability  of  filing  a 
reissue  application  to  have  such  issues 
considered  and  resolved. 

§  1 .907    Inter  partes  reexamination 
prohibited. 

(a)  Once  an  order  to  reexamine  has 
been  issued  under  §  1.931,  neither  the 
third  party  requester,  nor  its  privies, 
may  file  a  subsequent  request  for  inter 
partes  reexamination  of  the  patent  until 
an  inter  partes  reexamination  certificate 
is  issued  imder  §  1.997,  imless 
authorized  by  the  Commissioner. 

(b)  Once  a  final  decision  has  been 
entered  against  a  party  in  a  civil  action 
arising  in  whole  or  in  part  under  28 
U.S.C.  1338  that  the  party  has  not 
sustained  its  bvuden  of  proving 
invalidity  of  any  patent  claim-in-suit, 
then  neither  that  party  nor  its  privies 
may  thereafter  request  inter  partes 
reexamination  of  any  such  patent  claim 
on  the  basis  of  issues  which  that  party, 
or  its  privies,  raised  or  could  have 
raised  in  such  civil  action,  and  an  inter 
partes  reexamination  requested  by  that 
party,  or  its  privies,  on  the  basis  of  such 
issues  may  not  thereafter  be  maintained 
by  the  Office. 

(c)  If  a  final  decision  in  an  inter  partes 
reexamination  proceeding  instituted  by 
a  third  party  requester  is  favorable  to 
patentability'  of  any  original,  proposed 
amended,  or  new  claims  of  the  patent, 
then  neither  that  party  nor  its  privies 
may  thereafter  request  inter  partes 
reexamination  of  any  such  patent  claims 
on  the  basis  of  issues  which  that  party, 
or  its  privies,  raised  or  could  have 
raised  in  such  j/i ter  partes 
reexamination  proceeding. 

§  1 .91 3    Persons  eligible  to  file  request  for 
Irtter  partes  reexamination. 

Except  as  provided  for  in  §  1.907,  any 
person  may,  at  any  time  dming  the 
period  of  enforceability  of  a  patent 
which  issued  from  an  original 
application  filed  in  the  United  States  on 


or  after  November  29, 1999,  file  a 
request  for  inter  partes  reexamination 
by  the  Office  of  any  claim  of  the  patent 
on  the  basis  of  prior  art  patents  or 
printed  publications  cited  under 
§1.501. 

§  1 .91 5    Content  of  request  for  inter  partes 
reexamination. 

(a)  The  request  must.be  accompanied 
by  the  fee  for  requesting  inter  partes 
reexamination  set  forth  in  §  1.20(c)(2). 

(b)  A  request  for  inter  partes 
reexamination  must  include  the 
following  parts: 

(1)  An  identification  of  the  patent  by 
patent  number  and  every  claim  for 
which  reexamination  is  requested. 

(2)  A  citation  of  the  patents  and 
printed  publications  which  are 
presented  to  provide  a  substantial  new 
question  of  patentability. 

(3)  A  statement  pointing  out  each 
substantial  new  question  of 
patentability  based  on  the  cited  patents 
and  printed  publications,  and  a  detailed 
explanation  of  the  pertinency  and 
manner  of  applying  the  patents  and 
printed  publications  to  every  claim  for 
which  reexamination  is  requested. 

(4)  A  copy  of  every  patent  or  printed 
publication  reUed  upon  or  referred  to  in 
paragraphs  (b)(1)  through  (3)  of  this 
section,  accompanied  by  an  English 
language  translation  of  all  the  necessary 
and  pertinent  parts  of  any  non-English 
language  document. 

(5)  A  copy  of  the  entire  patent 
including  the  front  face,  drawings,  and 
specification/claims  (in  double  coliunn 
format)  for  which  reexamination  is 
requested,  and  a  copy  of  any  disclaimer, 
certificate  of  correction,  or 
reexamination  certificate  issued  in  the 
patent.  All  copies  must  have  each  page 
plainly  written  on  only  one  side  of  a 
sheet  of  paper. 

(6)  A  certification  by  the  third  party 
requester  that  a  copy  of  the  request  has 
been  served  in  its  entirety  on  the  patent 
owner  at  the  address  provided  for  in 

§  1.33(c).  The  name  and  address  of  the 
party  served  must  be  indicated.  If 
service  was  not  possible,  a  duplicate 
copy  of  the  request  must  be  supplied  to 
the  Office. 

(7)  A  certification  by  the  third  party 
requester  that  the  estoppel  provisions  of 
§  1.907  do  not  prohibit  the  inter  partes 
reexamination. 

(8)  A  statement  identifying  the  real 
party  in  interest  to  the  extent  necessary 
for  a  subsequent  person  filing  an  inter 
partes  reexamination  request  to 
determine  whether  that  person  is  a 
privy. 

(c)  If  an  inter  partes  request  is  filed  by 
an  attorney  or  agent  identifying  another 
party  on  whose  behalf  the  request  is 


being  filed,  the  attorney  or  agent  must 
have  a  power  of  attorney  from  that  party 
or  be  acting  in  a  representative  capacity 
piu^uant  to  §  1.34(a). 

(d)  If  the  inter  partes  request  does  not 
meet  all  the  requirements  of  subsection 
1.915(b),  the  person  identified  as 
requesting  inter  partes  reexamination 
may  be  so  notified  and  given  an 
opportunity  to  complete  the  formal 
requirements  of  the  request  within  a 
specffied  time.  Failure  to  comply  with 
the  notice  may  result  in  the  inter  partes 
reexamination  proceeding  being 
vacated. 

§  1 .91 9    Filing  date  of  request  for  inter 
partes  reexamination. 

(a)  The  filing  date  of  a  request  for  inter 
partes  reexamination  is  the  date  on 
which  the  request  satisfies  the  fee 
requirement  of  §  1.915(a). 

fb)  If  the  request  is  not  granted  a  filing 
date,  the  request  will  be  placed  in  the 
patent  file  as  a  citation  of  prior  art  if  it 
complies  with  the  requirements  of 
§1.501. 

§  1 .923    Examiner's  determination  on  the 
request  for  inter  partes  reexamination. 

Within  three  months  following  the 
filing  date  of  a  request  for  inter  partes 
reexamination  imder  §  1.919,  the 
examiner  will  consider  the  request  and 
determine  whether  or  not  a  substantial 
new  question  of  patentability  affecting 
any  claim  of  the  patent  is  raised  by  the 
request  and  the  prior  art  citation.  'The 
examiner's  determination  will  be  based 
on  the  claims  in  effect  at  the  time  of  the 
determination,  will  become  a  part  of  the 
official  file  of  the  patent,  and  will  be 
mailed  to  the  patent  owner  at  the 
address  as  provided  for  in  §  1.33(c)  and 
to  the  third  party  requester.  If  the 
examiner  determines  that  no  substantial 
new  question  of  patentabihty  is  present, 
the  examiner  shall  refuse  the  request 
and  shall  not  order  inter  partes 
reexamination. 

§  1 .925    Partial  refund  if  request  for  inter 
partes  reexamination  is  not  ordered. 

Where  inter  partes  reexamination  is 
not  ordered,  a  refund  of  a  portion  of  the 
fee  for  requesting  inter  partes 
reexamination  will  be  made  to  the 
requester  in  accordance  with  §  1.26(c). 

§  1 .927    Petition  to  review  refusal  to  order 
Inter  partes  reexamination. 

The  third  party  requester  may  seek 
review  by  a  petition  to  the 
Commissioner  imder§  1.181  within  one 
month  of  the  maiUng  date  of  the 
examiner's  determination  refusing  to 
order  inter  partes  reexamination.  Any 
such  petition  must  comply  with 
§  1.181(b).  If  no  petition  is  timely  filed 
or  if  the  decision  on  petition  affirms  that 
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no  substantial  new  question  of 
patentability  has  been  raised,  the 
determination  shall  be  final  and 
nonappealable. 

Inter  Partes  Reexamination  of  Patents 

§  1 .931     Order  for  inter  partes 
reexamination. 

(a)  If  a  substantial  new  question  of 
patentability  is  found,  the  determination 
will  include  an  order  for  inter  partes 
reexamination  of  the  patent  for 
resolution  of  the  question. 

(b)  If  the  order  for  infer  partes 
reexamination  resulted  from  a  petition 
piu-suant  to  §  1.927,  the  inter  partes 
reexamination  will  ordinarily  be 
conducted  by  an  examiner  other  than 
the  examiner  responsible  for  the  initial 
detertaination  under  §  1.923. 

Information  Disclosure  in  Inter  Partes 
Reexamination 

§  1 .933    Patent  owner  duty  of  disclosure  in 
inter  partes  reexamination  proceedings. 

(a)  Each  individual  associated  with 
the  patent  owner  in  an  inter  partes 
reexamination  proceeding  has  a  duty  of 
candor  and  good  faith  in  dealing  with 
the  Office,  which  includes  a  duty  to 
disclose  to  the  Office  all  information 
known  to  that  individual  to  be  material 
to  patentability  in  a  reexamination 
proceeding  as  set  forth  in  §  1.555(a)  and 
(b).  The  duty  to  disclose  all  information 
known  to  be  material  to  patentability  in 
an  inter  partes  reexamination 
proceeding  is  deemed  to  be  satisfied  by 
filing  a  paper  in  compliance  with  the 
requirements  set  forth  in  §  1.555(a)  and 
(b). 

(b)  The  responsibility  for  compliance 
with  this  section  rests  upon  the 
individuals  designated  in  paragraph  (a) 
of  this  section,  and  no  evaluation  will 
be  made  by  the  Office  in  the 
reexamination  proceeding  as  to 
compliance  with  this  section.  If 
questions  of  compliance  with  this 
section  are  raised  by  the  patent  owner 
or  the  third  party  requester  during  a 
reexamination  proceeding,  they  will  be 
noted  as  unresolved  questions  in 
accordance  with  §  1.906(c). 

Office  Actions  and  Responses  (Before 
the  Examiner)  in  Inter  Partes 
Reexamination 

§  1 .935    Initial  Office  action  usually 
accompanies  order  for  Inter  partes 
reexamination. 

The  order  for  inter  partes 
reexamination  will  usually  be 
accompanied  by  the  initial  Office  action 
on  the  merits  of  the  reexamination. 


§  1 .937    Conduct  of  Inter  partes 
reexamination. 

(a)  All  inter  partes  reexamination 
proceedings,  including  any  appeals  to 
the  Board  of  Patent  Appeals  and 
Interferences,  will  be  conducted  with 
special  dispatch  within  the  Office, 
tuiless  the  Commissioner  makes  a 
determination  that  there  is  good  cause 
for  suspending  the  reexamination 
proceeding. 

(b)  The  inter  partes  reexamination 
proceeding  will  be  conducted  in 
accordance  with  §§1.104  through  1.116, 
the  sections  governing  the  application 
examination  process,  and  will  result  in 
the  issuance  of  an  inter  partes 
reexamination  certificate  under  §  1.997, 
except  as  otherwise  provided. 

(c)  All  communications  between  the 
Office  and  the  parties  to  the  inter  partes 
reexamination  which  are  directed  to  the 
merits  of  the  proceeding  must  be  in 
writing  and  filed  with  the  Office  for 
entry  into  the  record  of  the  proceeding. 

§  1 .939    Unauthorized  papers  in  inter 
partes  reexamination. 

(a)  If  an  unauthorized  paper  is  filed  by 
any  party  at  any  time  diu-ing  the  inter 
partes  reexamination  proceeding  it  will 
not  be  considered  and  may  be  retvuned. 

(b)  Unless  otherwise  authorized,  no 
paper  shall  be  filed  prior  to  the  initial 
Office  action  on  the  merits  of  the  inter 
partes  reexeunination. 

§  1 .941     Amendments  by  patent  owner  in 
inter  partes  reexamination. 

Amendments  by  patent  owner  in  inter 
partes  reexamination  proceedings  are 
made  by  filing  a  paper  in  compliance 
with  §§1.530{d)-<k)  and  1.943. 

§  1 .943    Requirements  of  responses, 
written  comments,  and  briefs  in  inter  partes 
reexamination. 

(a)  The  form  of  responses,  written 
comments,  briefs,  appendices,  and  other 
papers  must  be  in  accordance  with  the 
requirements  of  §  1.52. 

(b)  Responses  by  the  patent  owner 
and  written  conunents  by  the  third  party 
requester  shall  not  exceed  50  pages  in 
length,  excluding  amendments, 
appendices  of  claims,  and  reference 
materials  such  as  prior  art  references. 

(c)  Appellant's  briefs  filed  by  the 
patent  owner  and  the  third  party 
requester  shall  not  exceed  thirty  pages 
or  14,000  words  in  length,  excluding 
appendices  of  claims  and  reference 
materials  such  as  prior  art  references. 
All  other  briefs  filed  by  any  party  shall 
not  exceed  fifteen  pages  in  length  or 
7,000  words.  If  the  page  limit  for  any 
brief  is  exceeded,  a  certificate  is 
required  stating  the  number  of  words 
contained  in  the  brief. 


§  1 .945    Response  to  Office  action  by 
patent  owner  in  inter  partes  reexamination. 

The  patent  owner  will  be  given  at 
least  thirty  days  to  file  a  response  to  any 
Office  action  on  the  merits  of  the  inter 
partes  reexamination. 

§  1 .947    Comments  by  tfiird  party  requester 
to  patent  owner's  response  in  inter  partes 
reexamination. 

Each  time  the  patent  owner  files  a 
response  to  an  Office  action  on  the 
merits  pursuant  to  §  1.945,  a  third  party 
requester  may  once  file  written 
conunents  within  a  period  of  30  days 
from  the  date  of  service  of  the  patent 
owner's  response.  These  comments 
shall  be  limited  to  issues  raised  by  the 
Office  action  or  the  patent  owner's 
response.  The  time  for  submitting 
comments  by  the  third  party  requester 
may  not  be  extended.  For  the  purpose 
of  filing  the  written  comments  by  the 
third  party  requester,  the  comments  will 
be  considered  as  having  been  received 
in  the  Office  as  of  the  date  of  deposit 
specified  in  the  certificate  under  §  1.8. 

§  1.948    Limitations  on  submission  of  prior 
art  by  third  party  requester  following  the 
order  for  inter  partes  reexamination. 

(a)  After  the  inter  partes 
reexamination  order,  the  third  party 
requester  may  only  cite  additional  prior 
art  as  defined  under  §  1.501  if  it  is  filed 
as  part  of  a  comments  submission  under 
§  1.947  or  §  1.951(b)  and  is  limited  to 
prior  art: 

(1)  which  is  necessary  to  rebut  a 
finding  of  fact  by  the  examiner; 

(2)  which  is  necessary  to  rebut  a 
response  of  the  patent  owner;  or 

(3)  which  for  the  first  time  became 
known  or  available  to  the  third  party 
requester  after  the  filing  of  the  request 
for  inter  partes  reexamination 
proceeding.  Prior  art  submitted  under 
paragraph  (a)(3)  of  this  section  must  be 
accompanied  by  a  statement  as  to  when 
the  prior  art  first  became  known  or 
available  to  the  third  party  requester 
and  must  include  a  discussion  of  the 
pertinency  of  each  reference  to  the 
patentability  of  at  least  one  claim. 

(b)  (Reserved). 

§  1 .949    Examiner's  Office  action  closing 
prosecution  in  inter  partes  reexamination. 

Upon  consideration  of  the  issues  a 
second  or  subsequent  time,  or  upon  a 
determination  of  patentability  of  all 
claims,  the  examiner  shall  issue  an 
Office  action  treating  all  claims  present 
in  the  inter  partes  reexamination,  which 
may  be  an  action  closing  prosecution. 
The  Office  action  shall  set  forth  all 
rejections  and  determinations  not  to 
make  a  proposed  rejection,  and  the 
grounds  therefor.  An  Office  action  will 
not  usually  close  prosecution  if  it 


includes  a  new  ground  of  rejection 
which  was  not  previously  addressed  by 
the  patent  owmer,  unless  the  new 
ground  was  necessitated  by  an 
amendment. 

§  1 .951     Opti9ns  after  Office  action  closing 
prosecution  in  inter  partes  reexamination. 

(a)  After  an  Office  action  closing 
prosecution  in  an  inter  partes 
reexamination,  the  patent  owner  may 
once  file  comments  limited  to  the  issues 
raised  in  the  Office  action  closing 
prosecution.  The  comments  can  include 
a  proposed  amendment  to  the  claims, 
which  amendment  will  be  subject  to  the 
criteria  of  §  1.116  as  to  whether  or  not 

it  shall  be  admitted.  The  comments 
must  be  filed  within  the  time  set  for 
response  in  the  Office  action  closing 
prosecution. 

(b)  When  the  patent  owner  does  file 
conunents,  a  third  party  requester  may 
once  file  comments  responsive  to  the 
patent  owner's  comments  within  30 
days  from  the  date  of  service  of  patent 
owner's  comments  on  the  third  party 
requester. 

§  1 .953    Examiner's  Right  of  Appeal  Notice 
in  /nfer  partes  reexamination. 

(a)  Upon  considering  the  comments  of 
the  patent  owner  and  the  third  party 
requester  subsequent  to  the  Office 
action  closing  prosecution  in  an  inter 
partes  reexamination,  or  upon 
expiration  of  the  time  for  submitting 
such  comments,  the  examiner  shall 
issue  a  Right  of  Appeal  Notice,  unless 
the  examiner  reopens  prosecution  and 
issues  another  Office  action  on  the 
merits. 

(b)  Expedited  Right  of  Appeal  Notice: 
At  any  time  after  the  patent  owner's 
response  to  the  initial  Office  action  on 
the  merits  in  an  inter  partes 
reexamination,  the  patent  owner  and  all 
third  party  requesters  may  stipulate  that 
the  issues  are  appropriate  for  a  final 
action,  which  would  include  a  final 
rejection  and/or  a  final  determination 
favorable  to  patentability,  and  may 
request  the  issuance  of  a  Right  of 
Appeal  Notice.  The  request  must  have 
the  concurrence  of  the  patent  owner  and 
all  third  party  requesters  present  in  the 
proceeding  and  must  identify'  all  the 
appealable  issues  and  the  positions  of 
the  patent  owner  and  all  third  party 
requesters  on  those  issues.  If  the 
examiner  determines  that  no  other 
issues  are  present  or  should  be  raised, 

a  Right  of  Appeal  Notice  limited  to  the 
identified  issues  shall  be  issued.  Any 
appeal  by  the  parties  shall  be  conducted 
in  accordance  with  §§  1.959-1.983. 

(c)  The  Right  of  Appeal  Notice  shall 
be  a  final  action,  which  comprises  a 
final  rejection  setting  forth  each  ground 


of  rejection  and/or  final  decision 
favorable  to  patentability  including  each 
determination  not  to  m^e  a  proposed 
rejection,  an  identification  of  the  status 
of  each  claim,  and  the  reasons  for 
decisions  favorable  to  patentability  and/ 
or  the  grounds  of  rejection  for  each 
claim.  No  amendment  can  be  made  in 
response  to  the  Right  of  Appeal  Notice. 
The  Right  of  Appeal  Notice  shall  set  a 
one-month  time  period  for  either  party 
to  appeal.  If  no  notice  of  appeal  is  filed, 
the  inter  partes  reexamination 
proceeding  will  be  terminated,  and  the 
Commissioner  will  proceed  to  issue  a 
certificate  under  §  1.997  in  accordance 
with  the  Right  of  Appeal  Notice. 

Interviews  Prohibited  in  Inter  Partes 
Reexamination 

§  1 .955    Interviews  prohibited  in  inter 
partes  reexamination  proceedings. 

There  will  be  no  interviews  in  an  inter 
partes  reexamination  proceeding  which 
discuss  the  merits  of  the  proceeding. 

Extensions  of  Time,  Termination  of 
Proceedings,  and  Petitions  To  Revive  in 
Inter  Partes  Reexamination 

§  1 .956    Patent  owner  extensions  of  time  in 
inter  partes  reexamination. 

The  time  for  taking  any  action  by  a 
patent  owner  in  an  inter  partes 
reexamination  proceeding  will  be 
extended  only  for  sufficient  cause  and 
for  a  reasonable  time  specified.  Any 
request  for  such  extension  must  be  filed 
on  or  before  the  day  on  which  action  bv 
the  patent  owner  is  due,  but  in  no  case 
will  the  mere  filing  of  a  request  effect 
any  extension.  See  §  1.304(a)  for 
extensions  of  time  for  filing  a  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit. 

§  1 .957    Failure  to  file  a  timely,  appropriate 
or  complete  response  or  comment  in  inter 
partes  reexamination. 

(a)  If  the  third  party  requester  files  an 
untimely  or  inappropriate  comment, 
notice  of  appeal  or  brief  in  an  inter 
partes  reexamination,  the  paper  will  be 
refused  consideration. 

(b)  If  no  claims  are  found  patentable, 
and  the  patent  owner  fails  to  file  a 
timely  and  appropriate  response  in  an 
inter  partes  reexamination  proceeding, 
the  reexamination  proceeding  will  be 
terminated  and  the  Commissioner  will 
proceed  to  issue  a  certificate  under 

§  1.997  in  accordance  with  the  last 
action  of  the  Office. 

(c)  If  claims  are  found  patentable  and 
the  patent  owner  fails  to  file  a  timely 
and  appropriate  response  to  any  Office 
action  in  an  inter  partes  reexamination 
proceeding,  further  prosecution  will  be 
limited  to  the  claims  found  patentable  at 
the  time  of  the  failure  to  respond,  and 


to  any  claims  added  thereafter  which  do 
not  expand  the  scope  of  the  claims 
which  were  found  patentable  at  that 
time. 

(d)  When  action  by  the  patent  owner 
is  a  bona  fide  attempt  to  respond  and  to 
advance  the  prosecution  and  is 
substantially  a  complete  response  to  the 
Office  action,  but  consideration  of  some 
matter  or  compliance  with  some 
requirement  has  been  inadvertently 
omitted,  an  opportunity  to  explain  and 
supply  the  omission  may  be  given. 

§  1 .958  Petition  to  revive  terminated  inter 
partes  reexamination  or  claims  terminated 
for  lack  of  patent  owner  response. 

(a)  If  a  response  by  the  patent  owner 
is  not  timely  filed  in  the  Office,  the 
delay  in  filing  such  response  may  be 
excused  if  it  is  shown  to  the  satisfaction 
of  the  Commissioner  that  the  delay  was 
imavoidable.  A  grantable  petition  to 
accept  an  unavoidably  delayed  response 
must  be  filed  in  compliance  with 

§  1.137(a). 

(b)  Any  response  by  the  patent  owner 
not  timely  filed  in  the  Office  may  be 
accepted  if  the  delay  was  unintentional. 
A  grantable  petition  to  accept  an 
unintentionally  delayed  response  must 
be  filed  in  compliance  with  §  1.137(b). 

Appeal  to  the  Board  of  Patent  Appeals 
and  Interferences  in  Inter  Partes 
Reexamination 

§  1 .959    Notice  of  appeal  and  cross  appeal 
to  Board  of  Patent  Appeals  and 
Interferences  in  inter  partes  reexamination. 

(a)(1)  Upon  the  issuance  of  a  Right  of 
Appeal  Notice  under  §  1.953,  the  patent 
owner  involved  in  an  inter  partes 
reexamination  proceeding  may  appeal 
to  the  Board  of  Patent  Appeals  and 
Interferences  with  respect  to  the  final 
rejection  of  any  claim  of  the  patent  by 
filing  a  notice  of  appeal  within  the  time 
provided  in  the  Right  of  Appeal  Notice 
and  paying  the  fee  set  forth  in  §  1.17(b). 

(2)  Upon  the  issuance  of  a  Right  of 
Appeal  Notice  under  §  1.953,  a  third 
party  requester  involved  in  an  inter 
partes  reexamination  proceeding  may 
appeal  to  the  Board  of  Patent  Appeals 
and  Interferences  with  respect  to  any 
final  decision  favorable  to  the 
patentability,  including  any  final 
determination  not  to  make  a  proposed 
rejection,  of  any  original,  proposed 
amended,  or  new  claim  of  the  patent  by 
filing  a  notice  of  appeal  within  the  time 
provided  in  the  Right  of  Appeal  Notice 
and  paying  the  fee  set  forth  in  §  1.17(b). 

{b)(l)  Within  fourteen  days  of  service 
of  a  third  party  requester's  notice  of 
appeal  under  paragraph  (a)(2)  of  this 
section  and  upon  payment  of  the  fee  set 
forth  in  §  1.17(b),  a  patent  owrner  who 
has  not  filed  a  notice  of  appeal  may  file 


.,=  - 


76782         Federal  Register/ Vol.  65,  No.  236 / Thursday,  December  7,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7,  2000 /Rules  and  Regulations         76783 


a  notice  of  cross  appeal  with  respect  to 
the  final  rejection  of  any  claim  of  the 
patent. 

(2)  Within  fourteen  days  of  service  of 
a  patent  owner's  notice  of  appeal  under 
paragraph  (a)(1)  of  this  section  and  upon 
payment  of  the  fee  set  forth  in  §  1.17(b), 
a  third  party  requester  who  has  not  filed 
a  notice  of  appeal  may  file  a  notice  of 
cross  appeal  with  respect  to  any  final 
decision  favorable  to  the  patentability, 
including  any  final  determination  not  to 
make  a  proposed  rejection,  of  any 
original,  proposed  amended,  or  new 
claim  of  the  patent. 

(c)  The  notice  of  appeal  or  cross 
appeal  in  an  inter  partes  reexamination 
proceeding  must  identify  the  appealed 
claim(s)  and  must  be  signed  by  the 
patent  owner,  the  third  party  requester, 
or  their  duly  authorized  attorney  or 
agent. 

(d)  An  appeal  or  cross  appeal,  when 
taken,  must  be  taken  from  all  the 
rejections  of  the  claims  in  a  Right  of 
Appeal  Notice  which  the  patent  owner 
proposes  to  contest  or  from  all  the 
determinations  favorable  to 
patentability,  including  any  final 
determination  not  to  make  a  proposed 
rejection,  in  a  Right  of  AppeaJ  Notice 
which  a  third  party  requester  proposes 
to  contest.  Questions  relating  to  matters 
not  affecting  the  merits  of  the  invention 
may  be  required  to  be  settled  before  an 
appeal  is  decided. 

(e)  The  times  for  filing  a  notice  of 
appeal  or  cross  appeal  may  not  be 
extended. 

§  1 .961    Jurisdiction  over  appeal  in  Inter 
partes  reexamination. 

Jurisdiction  over  the  inter  partes 
reexamination  proceeding  passes  to  the 
Board  of  Patent  Appeals  and 
hiterferences  upon  transmittal  of  the 
file,  including  all  briefs  and  examiner's 
answers,  to  the  Board  of  Patent  Appeals 
and  hiterferences.  Prior  to  the  entry  of 
a  decision  on  the  appeal,  the 
Commissioner  may  sua  sponte  order  the 
inter  partes  reexamination  proceeding 
remanded  to  the  examiner  for  action 
consistent  with  the  Commissioner's 
order. 

§  1 .962    Appellant  and  respondent  in  inter 
partes  reexamination  defined. 

For  the  purposes  of  inter  partes 
reexamination,  appellant  is  any  party, 
whether  the  patent  owner  or  a  third 
party  requester,  filing  a  notice  of  appeal 
or  cross  appeal.  If  more  than  one  party 
appeals  or  cross  appeals,  each  appealing 
or  cross  appeaUng  party  is  an  appellant 
with  respect  to  the  claims  to  which  his 
or  her  appeal  or  cross  appeal  is  directed. 
A  respondent  is  any  third  party 
requester  responding  imder  §  1.967  to 


the  appellant's  brief  of  the  patent  owner, 
or  the  patent  owner  responding  under 
§  1.967  to  the  appellant's  brief  of  any 
third  party  requester.  No  third  party 
requester  may  be  a  respondent  to  the 
appellant  brief  of  any  other  third  party 
requester. 

§  1 .963    Time  for  filing  briefs  in  inter  partes 
reexamination. 

(a)An  appellant's  brief  in  an  inter 
partes  reexamination  must  be  filed  no 
later  than  two  months  fit)m  the  latest 
filing  date  of  the  last-filed  notice  of 
appeal  or  cross  appeal  or,  if  any  party 
to  the  inter  partes  reexamination  is 
entitled  to  file  an  appeal  or  cross  appeal 
but  fails  to  timely  do  so,  the  expiration 
of  time  for  filing  (by  the  last  party 
entitled  to  do  so)  such  notice  of  appeal 
or  cross  appeal.  The  time  for  filing  an 
appellant's  brief  may  not  be  extended. 

(b)  Once  an  appellant's  brief  has  been 
properly  filed,  any  brief  must  be  filed  by 
respondent  within  one  month  from  the 
date  of  service  of  the  appellant's  brief. 
The  time  for  filing  a  respondent's  brief 
may  not  be  extended. 

(c)  The  examiner  will  consider  both 
the  appellant's  and  respondent's  briefs 
and  may  prepare  an  examiner's  answer 
under  §1.969. 

(d)  Any  appellant  may  file  a  rebuttal 
brief  under  §  1.971  within  one  month  of 
the  date  of  the  examiner's  answer.  The 
time  for  filing  a  rebuttal  brief  may  not 
be  extended. 

(e)  No  further  submission  will  be 
considered  and  any  such  submission 
will  be  treated  in  accordance  with 
§1.939. 

§  1 .965    Appellant's  brief  in  inter  partes 
reexamination. 

(a)Appellant(s)  may  once,  within  time 
limits  for  filing  set  forth  in  §  1.963,  file 
a  brief  in  triphcate  and  serve  the  brief 
on  all  other  parties  to  the  inter  partes 
reexamination  proceeding  in  accordance 
with  §  1.903.  The  brief  must  be  signed 
by  the  appellant,  or  the  appellant's  duly 
authorized  attorney  or  agent  and  must 
be  accompanied  by  the  requisite  fee  set 
forth  in  §  1.17(c).  The  brief  must  set 
forth  the  authorities  and  arguments  on 
which  appellant  will  rely  to  maintain 
the  appeal.  Any  argvunents  or 
authorities  not  included  in  the  brief  will 
be  refused  consideration  by  the  Board  of 
Patent  Appeals  and  Interferences,  unless 
good  cause  is  shown. 

fb)  A  party's  appeal  shall  stand 
dismissed  upon  failure  of  that  party  to 
file  an  appellant's  brief,  accompanied  by 
the  requisite  fee,  within  the  time 
allowed. 

(c)  The  appellant's  brief  shall  contain 
the  following  items  under  appropriate 
headings  and  in  the  order  indicated 


below,  unless  the  brief  is  filed  by  a  party 
who  is  not  represented  by  a  registered 
practitioner.  'The  brief  may  include  an 
appendix  containing  only  those  portions 
of  the  record  on  which  reliance  has  been 
made. 

(1)  Real  Party  in  Interest.  A  statement 
identifying  the  real  party  in  interest. 

(2)  Related  Appeals  and  Interferences. 
A  statement  identifying  by  number  and 
filing  date  all  other  appeals  or 
interferences  known  to  the  appellant, 
the  appellant's  legal  representative,  or 
assignee  which  will  directly  affect  or  be 
directly  affected  by  or  have  a  bearing  on 
the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences  in  the 
pending  appeal. 

(3)  Status  of  Claims.  A  statement  of 
the  status  of  all  the  claims,  pending  or 
canceled.  If  the  appellant  is  the  patent 
owner,  the  appellant  must  also  identify 
the  rejected  claims  whose  rejection  is 
being  appealed.  If  the  appellant  is  a 
third  party  requester,  the  appellant  must 
identify  the  claims  that  the  examiner 
has  made  a  determination  favorable  to 
patentability,  which  determination  is 
being  appealed. 

(4)  Status  of  Amendments.  A 
statement  of  the  status  of  any 
amendment  filed  subsequent  to  the 
close  of  prosecution. 

(5)  Summary  of  Invention.  A  concise 
explanation  of  the  invention  or  subject 
matter  defined  in  the  claims  involved  in 
the  appeal,  which  shall  refer  to  the 
specification  by  colunm  and  line 
number,  and  to  the  drawring(s),  if  any, 
by  reference  characters. 

(6)  Issues.  A  concise  statement  of  the 
issues  presented  for  review.  No  new 
ground  of  rejection  can  be  proposed  by 
a  third  party  requester  appellant. 

(7)  Grouping  of  Claims.  If  the 
appellant  is  the  patent  owner,  for  each 
ground  of  rejection  in  the  Right  of 
Appeal  Notice  which  appellant  contests 
and  which  applies  to  a  group  of  two  or 
more  claims,  die  Board  of  Patent 
Appeals  and  Interferences  shall  select  a 
single  claim  from  the  group  and  shall 
decide  the  appeal  as  to  the  ground  of 
rejection  on  the  basis  of  that  claim  alone 
imless  a  statement  is  included  that  the 
claims  of  the  group  do  not  stand  or  fall 
together;  and,  in  the  argument  under 
paragraph  {c)(8)  of  this  section, 
appellant  explains  why  the  claims  of 
this  group  are  believed  to  be  separately 
patentable.  Merely  pointing  out 
differences  in  what  the  claims  cover  is 
not  an  argument  as  to  why  the  claims 
are  separately  patentable. 

(8)  Argument.  The  contentions  of 
appellant  with  respect  to  each  of  the 
issues  presented  for  review  in  paragraph 
(c)(6)  of  this  section,  and  the  bases 
therefor,  with  citations  of  the 


authorities,  statutes,  and  parts  of  the 
record  relied  on.  Each  issue  should  be 
treated  imder  a  separate,  numbered 
heading. 

(i)  For  each  rejection  under  35  U.S.C. 
112,  first  paragraph,  or  for  each 
determination  favorable  to  patentability, 
including  a  determination  not  to  make 
a  proposed  rejection  under  35  U.S.C. 
112,  first  paragraph,  which  appellant 
contests,  the  argiiment  shall  specify  the 
errors  in  the  rejection  or  the 
determination  and  how  the  first 
paragraph  of  35  U.S.C.  112  is  complied 
with,  if  the  appellant  is  the  patent 
owner,  or  is  not  complied  with,  if  the 
appellant  is  a  third  party  requester, 
including,  as  appropriate,  how  the 
specification  and  drawing(s),  if  any, 

(A)  Describe,  if  the  appellant  is  the 
patent  owner,  or  fail  to  describe,  if  the 
appellant  is  a  third  party  requester,  the 
subject  matter  defined  by  each  of  the 
appealed  claims;  and 

(B)  Enable,  if  the  appellant  is  the 
patent  owner,  or  fail  to  enable,  if  the 
appellant  is  a  third  party  requester,  any 
person  skilled  in  the  art  to  make  and  use 
the  subject  matter  defined  by  each  of  the 
appealed  claims. 

(ii)  For  each  rejection  imder  35  U.S.C. 
112,  second  paragraph,  or  for  each 
determination  favorable  to  patentability 
including  a  determination  not  to  make 
a  proposed  rejection  under  35  U.S.C. 
112,  second  paragraph,  which  appellant 
contests,  the  argument  shall  specify  the 
errors  in  the  rejection,  if  the  appellant 
is  the  patent  ov*rner,  or  the 
determination,  if  the  appellant  is  a  third 
party  requester,  and  how  the  claims  do, 
if  the  appellant  is  the  patent  owner,  or 
do  not,  if  the  appellant  is  a  third  party 
requester,  particularly  point  out  and 
distinctly  claim  the  subject  matter 
which  the  inventor  regards  as  the 
invention. 

(iii)  For  each  rejection  under  35 
U.S.C.  102  or  for  each  determination 
favorable  to  patentability  including  a 
determination  not  to  make  a  proposed 
rejection  under  35  U.S.C.  102  which 
appellant  contests,  the  argument  shall 
specify  the  errors  in  the  rejection,  if  the 
appellant  is  the  patent  owner,  or 
determination,  if  the  appellant  is  a  third 
party  requester,  and  why  the  appealed 
claims  are,  if  the  appellant  is  the  patent 
owner,  or  are  not,  if  the  appellant  is  a 
third  party  requester,  patentable  imder 
35  U.S.C.  102,  including  any  specific 
limitations  in  the  appealed  claims 
which  are  or  are  not  described  in  the 
prior  art. 

(iv)  For  each  rejection  under  35  U.S.C. 
103  or  for  each  determination  favorable 
to  patentability,  including  a 
determination  not  to  make  a  proposed 
rejection  under  35  U.S.C.  103  which 


appellant  contests,  the  argument  shall 
specify  the  errors  in  the  rejection,  if  the 
appellant  is  the  patent  owner,  or 
determination,  if  the  appellant  is  a  third 
party  requester.  If  appropriate,  also  state 
the  specific  limitations  in  the  appealed 
claims  which  are  or  are  not  described  in 
the  prior  art  and  explain  how  such 
limitations  render  the  claimed  subject 
matter  obvious,  if  the  appellant  is  a 
third  party  requester,  or  unobvious,  if 
the  appellant  is  the  patent  owner,  over 
the  prior  art.  If  the  rejection  or 
determination  is  based  upon  a 
combination  of  references,  the  argument 
shall  explain  why  the  references,  taken 
as  a  whole,  do  or  do  not  suggest  the 
claimed  subject  matter.  The  argument 
should  include,  as  may  be  appropriate, 
an  explanation  of  why  features 
disclosed  in  one  reference  may  or  may 
not  properly  be  combined  with  features 
disclosed  in  another  reference.  A 
general  argument  that  all  the  limitations 
are  or  are  not  described  in  a  single 
reference  does  not  satisfy  the 
requirements  of  this  paragraph. 

(v)  For  any  rejection  other  than  those 
referred  to  in  paragraphs  (c)(8)(i)  to  (iv) 
of  this  section  or  for  each  determination 
favorable  to  patentability,  including  any 
determination  not  to  make  a  proposed 
rejection  other  than  those  referred  to  in 
paragraphs  (c)(8)(i)  to  (iv)  of  this  section 
which  appellant  contests,  the  argiunent 
shall  specify  the  errors  in  the  rejection, 
if  the  appellant  is  the  patent  owner,  or 
determination,  if  the  appellant  is  a  third 
party  requester,  and  the  specific 
limitations  in  the  appealed  claims,  if 
appropriate,  or  other  reasons,  which 
cause  the  rejection  or  determination  to 
be  in  error. 

(9)  Appendix.  An  appendix 
containing  a  copy  of  the  claims 
appealed  by  the  appellant. 

(10)  Certificate  of  Service.  A 
certification  that  a  copy  of  the  brief  has 
been  served  in  its  entirety  on  all  other 
parties  to  the  reexamination  proceeding. 
The  names  and  addresses  of  the  parties 
served  must  be  indicated. 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (c)  of  this  section,  appellant 
will  be  notified  of  the  reasons  for  non- 
compliance and  provided  with  a  non- 
extendable  period  of  one  month  within 
which  to  file  an  amended  brief.  If  the 
appellant  does  not  file  an  amended  brief 
during  the  one-month  period,  or  files  an 
amended  brief  which  does  not  overcome 
all  the  reasons  for  non-compliance 
stated  in  the  notification,  that 
appellant's  appeal  will  stand  dismissed. 


§  1 .967    Respondent's  brief  in  inter  partes 
reexamination. 

(a)  Respondent(s)  in  an  inter  partes 
reexamination  appeal  may  once,  within 
the  time  limit  for  filing  set  forth  in 

§  1.963,  file  a  respondent  brief  in 
triplicate  and  serve  the  brief  on  all 
parties  in  accordance  with  §  1.903.  The 
brief  must  be  signed  by  the  party,  or  the 
party's  duly  authorized  attorney  or 
agent,  and  must  be  accompanied  by  the 
requisite  fee  set  forth  in  §  1.17(c).  The 
brief  must  state  the  authorities  and 
argiunents  on  which  respondent  will 
rely.  Any  arguments  or  authorities  not 
included  in  the  brief  will  be  refused 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences,  unless  good 
cause  is  shown.  The  respondent  brief 
shall  be  limited  to  issues  raised  in  the 
appellant  brief  to  which  the  respondent 
brief  is  directed.  A  third  party 
respondent  brief  may  not  address  any 
brief  of  any  other  third  party. 

(b)  The  respondent  brief  shall  contain 
the  following  items  under  appropriate 
headings  and  in  the  order  here 
indicated,  and  may  include  an  appendix 
containing  only  those  portions  of  the 
record  on  which  reliance  has  been 
made. 

(1)  Real  Party  in  Interest.  A  statement 
identifying  the  real  party  in  interest. 

(2)  Related  Appeals  and  Interferences. 
A  statement  identifying  by  number  and 
filing  date  all  other  appeals  or 
interferences  known  to  the  respondent, 
the  respondent's  legal  representative,  or 
assignee  (if  any)  which  will  directly 
affect  or  be  direcdy  affected  by  or  have 

a  bearing  on  the  decision  of  the  Board 
of  Patent  Appeals  and  Interferences  in 
the  pending  appeal. 

(3)  Status  of  claims.  A  statement 
accepting  or  disputing  appellant's 
statement  of  the  status  of  claims.  If 
appellant's  statement  of  the  status  of 
claims  is  disputed,  the  errors  in 
appellant's  statement  must  be  specified 
with  particularity. 

(4)  Status  of  amendments.  A 
statement  accepting  or  disputing 
appellant's  statement  of  the  status  of 
amendments.  If  appellant's  statement  of 
the  status  of  amendments  is  disputed, 
the  errors  in  appellant's  statement  must 
be  specified  with  particularity. 

(5)  Summary  of  invention.  A 
statement  accepting  or  disputing 
appellant's  summary  of  the  invention  or 
subject  matter  defined  in  the  claims 
involved  in  the  appeal.  If  appellant's 
sununary  of  the  invention  or  subject 
matter  defined  in  the  claims  involved  in 
the  appeal  is  disputed,  the  errors  in 
appellant's  summary  must  be  specified. 

(6)  Issues.  A  statement  accepting  or 
disputing  appellants  statement  of  the 
issues  presented  for  review.  If 
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appellant's  statement  of  the  issues 
presented  for  review  is  disputed,  the 
errors  in  appellant's  statement  must  be 
specified.  A  counter  statement  of  the 
issues  for  review  may  be  made.  No  new 
ground  of  rejection  can  be  proposed  by 
a  third  party  requester  respondent. 

(7)  Argument.  A  statement  accepting 
or  disputing  the  contentions  of  the 
appellant  with  each  of  the  issues.  If  a 
contention  of  the  appellant  is  disputed, 
the  errors  in  appellant's  argument  must 
be  specified,  stating  the  basis  therefor, 
with  citations  of  the  authorities, 
statutes,  and  parts  of  the  record  relied 
on.  Each  issue  should  be  treated  under 

a  separate  heading.  An  argiunent  may  be 
made  with  each  of  the  issues  stated  in 
the  coimter  statement  of  the  issues,  with 
each  coimter-stated  issue  being  treated 
under  a  separate  heading.  The 
provisions  of  §  1.965  (c)(8)(iii)  and  (iv) 
of  these  regulations  shall  apply  to  any 
argiunent  raised  under  35  U.S.C.  102  or 
sec.  103. 

(8)  Certificate  of  Service.  A 
certification  that  a  copy  of  the 
respondent  brief  has  been  served  in  its 
entirety  on  all  other  parties  to  the 
reexamination  proceeding.  The  names 
and  addresses  of  the  parties  served  must 
be  indicated. 

(c)  If  a  respondent  brief  is  filed  which 
does  not  comply  with  all  the 
requirements  of  paragraph  Cb)  of  this 
section,  respondent  will  be  notified  of 
the  reasons  for  non-compliance  and 
provided  with  a  non-extendable  period 
of  one  month  within  which  to  file  an 
amended  brief.  If  the  respondent  does 
not  file  an  amended  brief  diuing  the 
one-month  period,  or  files  an  amended 
brief  which  does  not  overcome  all  the 
reasons  for  non-compliance  stated  in  the 
notification,  the  respondent  brief  will 
not  be  considered. 

§  1 .969    Examiner's  answer  in  inter  partes 
reexamination. 

(a)  The  primary  examiner  in  an  inter 
partes  reexamination  appeal  may, 
within  such  time  as  directed  by  the 
Commissioner,  furnish  a  wTitten 
statement  in  answer  to  the  patent 
owner's  and/or  third  party  requester's 
appellant  brief  or  respondent  brief 
including,  as  may  be  necessary,  such 
explanation  of  the  invention  claimed 
and  of  the  references,  the  grounds  of 
rejection,  and  the  reasons  for 
patentability,  including  groxuids  for  not 
adopting  a  proposed  rejection.  A  copy  of 
the  answer  shall  be  supplied  to  all 
parties  to  the  reexamination  proceeding. 
If  the  primary  examiner  finds  that  the 
appeal  is  not  regular  in  form  or  does  not 
relate  to  an  appealable  action,  he  or  she 
shall  so  state. 


(b)  An  examiner's  answer  may  not 
include  a  new  ground  of  rejection. 

(c)  An  examiner's  answer  may  not 
include  a  new  determination  not  to 
make  a  proposed  rejection  of  a  claim. 

(d)  Any  new  ground  of  rejection,  or 
any  new  determination  not  to  make  a 
proposed  rejection,  must  be  made  in  an 
Office  action  reopening  prosecution. 

§  1 .971     Rebuttal  brief  in  Inter  partes 
reexamination. 

Within  one  month  of  the  examiner's 
answer  in  an  inter  partes  reexamination 
appeal,  any  appellant  may  once  file  a 
rebuttal  brief  in  triplicate.  The  rebuttal 
brief  of  the  patent  owner  may  be 
directed  to  the  examiner's  answer  and/ 
or  any  respondent  brief.  The  rebuttal 
brief  of  any  third  party  requester  may  be 
directed  to  the  examiner's  answer  and/ 
or  the  respondent  brief  of  the  patent 
owner.  The  rebuttal  brief  of  a  third  party 
requester  may  not  be  directed  to  the 
respondent  brief  of  any  other  third  party 
requester.  No  new  groimd  of  rejection 
can  be  proposed  by  a  third  party 
requester.  The  time  for  filing  a  rebuttal 
brief  may  not  be  extended.  The  rebuttal 
brief  must  include  a  certification  that  a 
copy  of  the  rebuttal  brief  has  been 
served  in  its  entirety  on  all  other  parties 
to  the  reexamination  proceeding.  The 
names  and  addresses  of  the  parties 
served  must  be  indicated. 

§  1 .973    Oral  hearing  in  Inter  partes 
reexamination. 

(a)  An  oral  hearing  in  an  inter  partes 
reexamination  appeal  should  be 
requested  only  in  those  circumstances 
in  which  an  appellant  or  a  respondent 
considers  such  a  hearing  necessary  or 
desirable  for  a  proper  presentation  of 
the  appeal.  An  appeal  decided  without 
an  oral  hearing  will  receive  the  same 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences  as  an  appeal 
decided  after  oral  hearing. 

(b)  If  an  appellant  or  a  respondent 
desires  an  oral  hearing,  he  or  she  must 
file  a  written  request  for  such  hearing 
accompanied  by  the  fee  set  forth  in 

§  1.17(d)  within  two  months  after  the 
date  of  the  examiner's  answer.  The  time 
for  requesting  an  oral  hearing  may  not 
be  extended. 

(c)  An  oral  argument  may  be 
presented  at  oral  hearing  by,  or  on 
behalf  of,  the  primary  examiner  if 
considered  desirable  by  either  the 
primary  examiner  or  the  Board  of  Patent 
Appeals  and  Interferences. 

(d)  If  an  appellant  or  a  respondent  has 
requested  an  oral  hearing  and  has 
submitted  the  fee  set  forth  in  §  1.17(d), 

a  hearing  date  will  be  set,  and  notice 
given  to  all  parties  to  the  reexamination 
proceeding,  as  well  as  the  primary 


examiner.  The  notice  shall  set  a  non- 
extendable  period  within  which  all 
requests  for  oral  hearing  shall  be 
submitted  by  any  other  party  to  the 
appeal  desiring  to  participate  in  the  oral 
hearing.  A  hearing  will  be  held  as  stated 
in  the  notice,  and  oral  argument  will  be 
limited  to  thirty  minutes  for  each 
appellant  and  respondent  who  has 
requested  an  oral  hearing,  and  twenty 
minutes  for  the  primary  examiner 
unless  otherwise  ordered  before  the 
hearing  begins.  No  appellant  or 
respondent  will  be  permitted  to 
participate  in  an  oral  hearing  unless  he 
or  she  has  requested  an  oral  hearing  and 
submitted  the  fee  set  forth  in  §  1.17(d). 

(e)  If  no  request  and  fee  for  oral 
hearing  have  been  timely  filed  by  an 
appellant  or  a  respondent,  the  appeal 
will  be  assigned  for  consideration  and 
decision  on  the  written  record. 

§  1 .975    Affidavits  or  declarations  after 
appeal  in  Inter  partes  reexamination. 

Affidavits,  declarations,  or  exhibits 
submitted  after  the  inter  partes 
reexamination  has  been  appealed  will 
not  be  admitted  without  a  showing  of 
good  and  sufficient  reasons  why  they 
were  not  earlier  presented. 

§  1 .977    Decision  by  the  Board  of  Patent 
Appeals  and  Interferences:  remand  to 
examiner  in  Inter  partes  reexamination. 

(a)  The  Board  of  Patent  Appeals  and 
Interferences,  in  its  decision,  may  affirm 
or  reverse  each  decision  of  the  examiner 
on  all  issues  raised  on  each  appealed 
claim,  or  remand  the  reexamination 
proceeding  to  the  examiner  for  further 
consideration.  The  reversal  of  the 
examiner's  determination  not  to  make  a 
rejection  proposed  by  the  third  party 
requester  constitutes  a  decision  adverse 
to  the  patentability  of  the  claims  which 
are  subject  to  that  proposed  rejection 
which  will  be  set  forth  in  the  decision 
of  the  Board  of  Patent  Appeals  and 
Interferences  as  a  new  ground  of 
rejection  under  paragraph  (b)  of  this 
section.  The  affirmance  of  the  rejection 
of  a  claim  on  any  of  the  grounds 
specified  constitutes  a  general 
affirmance  of  the  decision  of  the 
examiner  on  that  claim,  except  as  to  any 
ground  specifically  reversed. 

(b)  Should  the  Board  of  Patent 
Appeals  and  Interferences  have 
knowledge  of  any  grounds  not  raised  in 
the  appeal  for  rejecting  any  pending 
claim,  it  may  include  in  the  decision  a 
statement  to  that  effect  with  its  reasons 
for  so  holding,  which  statement  shall 
constitute  a  new  ground  of  rejection  of 
the  claim.  A  decision  which  includes  a 
new  ground  of  rejection  shall  not  be 
considered  final  for  purposes  of  judicial 
review.  When  the  Board  of  Patent 


Appeals  and  Interferences  makes  a  new 
ground  of  rejection,  the  patent  owner, 
within  one  month  from  the  date  of  the 
decision,  must  exercise  one  of  the 
following  two  options  with  respect  to 
the  new  groimd  of  rejection  to  avoid 
termination  of  the  appeal  proceeding  as 
to  the  rejected  claim: 

(1)  The  patent  owner  may  submit  an 
appropriate  amendment  of  the  claim  so 
rejected  or  a  showing  of  facts  relating  to 
the  claim,  or  both. 

(2)  The  patent  owner  may  file  a 
request  for  rehearing  of  the  decision  of 
the  Board  of  Patent  Appeals  and 
Interferences  under  §  1.979(a). 

(c)*Where  the  patent  owner  has 
responded  under  paragraph  (b)(1)  of  this 
section,  any  third  party  requester, 
within  one  month  of  the  date  of  service 
of  the  patent  owner  response,  may  once 
file  comments  on  the  response.  Such 
written  comments  must  be  limited  to 
the  issues  raised  by  the  decision  of  the 
Board  of  Patent  Appeals  and 
Interferences  and  the  patent  owner's 
response.  Any  third  party  requester  that 
had  not  previously  filed  an  appeal  or 
cross  appeal  and  is  seeking  under  this 
subsection  to  file  comments  or  a  reply 
to  the  comments  is  subject  to  the  appeal 
and  brief  fees  under  §  1.17(b)  and  (c), 
respectively,  which  must  accompany 
the  comments  or  reply. 

(d)  Following  any  response  by  the 
patent  owner  under  paragraph  (b)(1)  of 
this  section  and  any  written  comments 
from  a  third  party  requester  under 
paragraph  (c)  of  this  section,  the 
reexamination  proceeding  will  be 
remanded  to  the  examiner.  The 
statement  of  the  Board  of  Patent 
Appeals  and  Interferences  shall  be 
binding  upon  the  examiner  unless  an 
amendment  or  showing  of  facts  not 
previously  of  record  be  made  which,  in 
the  opinion  of  the  examiner,  overcomes 
the  new  ground  of  rejection.  The 
examiner  will  consider  any  response 
under  paragraph  (b)(1)  of  this  section 
and  any  written  comments  by  a  third 
party  requester  under  paragraph  (c)  of 
this  section  and  issue  a  determination 
that  the  rejection  should  be  maintained 
or  has  been  overcome. 

(e)  Within  one  month  of  the 
examiner's  determination  pursuant  to 
paragraph  (d)  of  this  section,  the  patent 
owner  or  any  third  party  requester  may 
once  submit  comments  in  response  to 
the  examiner's  determination.  Within 
one  month  of  the  date  of  service  of 
comments  in  response  to  the  examiner's 
determination,  any  party  may  file  a 
reply  to  the  comments.  No  third  party 
requester  reply  may  address  the 
comments  of  any  other  third  party 
requester  reply.  Any  third  party 
requester  that  had  not  previously  filed 


an  appeal  or  cross  appeal  and  is  seeking 
under  this  subsection  to  file  comments 
or  a  reply  to  the  comments  is  subject  to 
the  appeal  and  brief  fees  under  §  1.17(b) 
and  (c),  respectively,  which  must 
accompany  the  comments  or  reply. 

(f)  After  submission  of  any  conunents 
and  any  reply  pursuant  to  paragraph  (e) 
of  this  section,  or  after  time  has  expired, 
the  reexamination  proceeding  will  be 
returned  to  the  Board  of  Patent  Appeals 
and  Interferences  which  shall 
reconsider  the  matter  and  issue  a  new 
decision.  The  new  decision  will 
incorporate  the  earlier  decision,  except 
for  those  portions  specifically 
withdrawn. 

(g)  The  time  period  set  forth  in 
paragraph  (b)  of  this  section  is  subject 
to  the  extension  of  time  provisions  of 
§  1.956.  The  time  periods  set  forth  in 
paragraphs  (c)  and  (e)  of  this  section 
may  not  be  extended. 

§  1.979    Action  following  decision  by  the 
Board  of  Patent  Appeals  and  Interferences 
or  dismissal  of  appeal  in  inter  partes 
reexamination. 

(a)  Parties  to  the  appeal  may  file  a 
request  for  rehearing  of  the  decision 
within  one  month  of  the  date  of: 

(1)  The  original  decision  of  the  Board 
of  Patent  Appeals  and  Interferences 
under  §  1.977(a), 

(2)  The  original  §  1.977(b)  decision 
under  the  provisions  of  §  1.977(b)(2), 

(3)  The  expiration  of  the  time  for  the 
patent  owner  to  take  action  under 

§  1.977(b)(2),  or 

(4)  The  new  decision  of  the  Board  of 
Patent  Appeals  and  Interferences  under 
§  1.977(f). 

(b)  Within  one  month  of  the  date  of 
service  of  any  request  for  rehearing 
under  paragraph  (a)  of  this  section,  or 
any  further  request  for  rehearing  under 
paragraph  (c)  of  this  section,  any  party 
to  the  appeal  may  once  file  comments 
in  opposition  to  the  request  for 
rehearing  or  the  further  request  for 
rehearing.  The  comments  in  opposition 
must  be  limited  to  the  issues  raised  in 
the  request  for  rehearing  or  the  further 
request  for  rehearing. 

(c)  If  a  party  to  an  appeal  files  a 
request  for  rehearing  uinder  paragraph 
(a)  of  this  section,  or  a  further  request 
for  rehearing  under  this  section,  the 
Board  of  Patent  Appeals  and 
Interferences  will  issue  a  decision  on 
rehearing.  This  decision  is  deemed  to 
incorporate  the  earlier  decision,  except 
for  those  portions  specifically 
withdrawn.  If  the  decision  on  rehearing 
becomes,  in  effect,  a  new  decision,  and 
the  Board  of  Patent  Appeals  and 
Interferences  so  states,  then  any  party  to 
the  appeal  may,  within  one  month  of 
the  new  decision,  file  a  further  request 


for  rehearing  of  the  new  decision  under 
this  subsection. 

(d)  Any  request  for  rehearing  shall 
state  the  points  believed  to  have  been 
misapprehended  or  overlooked  in 
rendering  the  decision  and  also  state  all 
other  grounds  upon  which  rehearing  is 
sought. 

(e)  The  patent  owner  may  not  appeal 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  under  §  1.983  until  all 
parties'  rights  to  request  rehearing  have 
been  exhausted,  at  which  time  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences  is  final  and  appealable 
by  the  patent  owner. 

(f)  An  appeal  by  a  third  party 
requester  is  considered  terminated  by 
the  dismissal  of  the  third  party 
requester's  appeal,  the  failure  of  the 
third  party  requester  to  timely  request 
rehearing  under  §  1.979(a)  or  (c),  or  a 
final  decision  under  §  1.979(e).  The  date 
of  such  termination  is  the  date  on  which 
the  appeal  is  dismissed,  the  date  on 
which  the  time  for  rehearing  expires,  or 
the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences  is  final.  An 
appeal  by  the  patent  owner  is 
considered  terminated  by  the  dismissal 
of  the  patent  owner's  appeal,  the  failure 
of  the  patent  owner  to  timely  request 
rehearing  under  §  1.979(a)  or  (c).  or  the 
failure  of  the  patent  owner  to  timely  file 
an  appeal  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  under  §  1.983. 
The  date  of  such  termination  is  the  date 
on  which  the  appeal  is  dismissed,  the 
date  on  which  the  time  for  rehearing 
expires,  or  the  date  on  which  the  time 
for  the  patent  owner's  appeal  to  the  U.S. 
Coiut  of  Appeals  for  the  Federal  Circuit 
expires.  If  an  appeal  to  the  U.S.  Court 

of  Appeals  for  the  Federal  Circuit  has 
been  filed,  the  patent  owner's  appeal  is 
considered  terminated  when  the 
mandate  is  received  by  the  Office.  Upon 
termination  of  an  appeal,  if  no  other 
appeal  is  present,  the  reexamination 
proceeding  will  be  terminated  and  the 
Commissioner  will  issue  a  certificate 
under  §1.997. 

(g)  The  times  for  requesting  rehearing 
xmder  paragraph  (a)  of  this  section,  for 
requesting  further  rehearing  under 
paragraph  (c)  of  this  section,  and  for 
submitting  comments  under  paragraph 
(b)  of  this  section  may  not  be  extended. 

§  1 .981     Reopening  after  decision  by  the 
Board  of  Patent  Appeals  and  Interferences 
in  inter  partes  reexamination. 

Cases  which  have  been  decided  by  the 
Board  of  Patent  Appeals  and 
Interferences  will  not  be  reopened  or 
reconsidered  by  the  primary  examiner 
except  under  the  provisions  of  §  1.977 
without  the  written  authority  of  the 
Commissioner,  and  then  only  for  the 
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consideration  of  matters  not  already 
adjudicated,  sufficient  cause  being 
shown. 

Patent  Owner  Appeal  to  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  in  Inter  Partes  Reexamination 

§  1 .983    Patent  owner  appeal  to  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  in  inter  partes  reexamination. 

(a)  The  patent  owner  in  a 
reexamination  proceeding  who  is 
dissatisfied  with  the  decision  of  the 
Board  of  Patent  Appeals  and 
Interferences  may,  subject  to  §  1.979(e), 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  The  appellant  must 
take  the  following  steps  in  such  an 
appeal: 

(1)  In  the  U.  S.  Patent  and  Trademark 
Office,  file  a  timely  written  notice  of 
appeal  directed  to  the  Commissioner  in 
accordance  with  §§1.302  and  1.304;  and 

(2)  In  the  Court,  file  a  copy  of  the 
notice  of  appeal  and  pay  the  fee,  as 
provided  for  in  the  rules  of  the  Court. 

Concurrent  Proceedings  Involving  Same 
Patent  in  Inter  Partes  Reexamination 

§  1 .985    Notification  of  prior  or  concurrent 
proceedings  in  inter  partes  reexamination. 

(a)  In  any  inter  partes  reexamination 
proceeding,  the  patent  owner  shall  call 
the  attention  of  the  Office  to  any  prior 
or  concurrent  proceedings  in  which  the 
patent  is  or  was  involved,  including  but 
not  limited  to  interference,  reissue, 
reexamination,  or  Utigation  and  the 
results  of  such  proceedings. 

(b)  Notwithstanding  any  provision  of 
the  rules,  any  person  at  any  time  may 
file  a  paper  in  an  inter  partes 
reexamination  proceeding  notifying  the 
Office  of  a  prior  or  concvurent 
proceedings  in  which  the  same  patent  is 
or  was  involved,  including  but  not 
limited  to  interference,  reissue, 
reexamination,  or  litigation  and  the 
results  of  such  proceedings.  Such  paper 
must  be  limited  to  merely  providing 
notice  of  the  other  proceeding  without 
discussion  of  issues  of  the  current  inter 
partes  reexamination  proceeding.  Any 


paper  not  so  limited  will  be  returned  to 
the  sender. 

§  1 .987    Suspension  of  inter  partes 
reexamination  proceeding  due  to  litigation. 

If  a  patent  in  the  process  of  inter 
partes  reexamination  is  or  becomes 
involved  in  litigation,  the  Commissioner 
shall  determine  whether  or  not  to 
suspend  the  inter  partes  reexamination 
proceeding. 

§  1 .989    Merger  of  concurrent 
reexamination  proceedings. 

(a)  If  any  reexamination  is  ordered 
while  a  prior  inter  partes  reexamination 
proceeding  is  pending  for  the  same 
patent  and  prosecution  in  the  prior  inter 
partes  reexamination  proceeding  has 
not  been  terminated,  a  decision  may  be 
made  to  merge  the  two  proceedings  or 
to  suspend  one  of  the  two  proceedings. 
Where  merger  is  ordered,  the  merged 
examination  will  normally  result  in  the 
issuance  of  a  single  reexamination 
certificate  under  §  1.997. 

(b)  An  inter  partes  reexamination 
proceeding  filed  under  §  1.913  which  is 
merged  with  an  ex  parte  reexamination 
proceeding  filed  londer  §  1.510  will 
result  in  the  merged  proceeding  being 
governed  by  §§  1.902  through  1.997, 
except  that  the  rights  of  any  third  party 
requester  of  the  ex  parte  reexamination 
shall  be  governed  by  §§  1.510  through 
1.560. 

§  1 .991     Merger  of  concurrent  reissue 
application  and  inter  partes  reexamination 
proceeding. 

If  a  reissue  application  and  an  inter 
partes  reexamination  proceeding  on 
which  an  order  pursuant  to  §  1.931  has 
been  mailed  are  pending  concurrentiy 
on  a  patent,  a  decision  may  be  made  to 
merge  the  two  proceedings  or  to 
suspend  one  of  the  two  proceedings. 
Where  merger  of  a  reissue  application 
and  an  inter  partes  reexamination 
proceeding  is  ordered,  the  merged 
proceeding  will  be  conducted  in 
accordance  with  §§  1.171  through  1.179, 
and  the  patent  owner  will  be  required 
to  place  and  maintain  the  same  claims 
in  the  reissue  application  and  the  inter 


partes  reexamination  proceeding  during 
the  pendency  of  the  merged  proceeding. 
In  a  merged  proceeding  the  third  party 
requester  may  participate  to  the  extent 
provided  under  §§  1.902  through  1.997, 
except  that  such  participation  shall  be 
limited  to  issues  within  the  scope  of 
inter  partes  reexamination.  The 
examiner's  actions  and  any  responses  by 
the  patent  owner  or  third  party 
requester  in  a  merged  proceeding  will 
apply  to  both  the  reissue  application 
and  the  inter  partes  reexamination 
proceeding  and  be  physically  entered 
into  both  files.  Any  inter  partes 
reexamination  proceeding  merged  with 
a  reissue  application  shall  be  terminated 
by  the  grant  of  the  reissued  patent. 

§  1 .993    Suspension  of  concurrent 
interference  and  inter  partes  reexamination 
proceeding. 

If  a  patent  in  the  process  of  inter 
partes  reexamination  is  or  becomes 
involved  in  an  interference,  the 
Commissioner  may  suspend  the  inter 
partes  reexamination  or  the 
interference.  The  Commissioner  will  not 
consider  a  request  to  suspend  an 
interference  unless  a  motion  under 
§  1.635  to  suspend  the  interference  has 
been  presented  to,  and  denied  by,  an 
administrative  patent  judge  and  the 
request  is  filed  within  ten  (10)  days  of 
a  decision  by  an  administrative  patent 
judge  denying  the  motion  for 
suspension  or  such  other  time  as  the 
administrative  patent  judge  may  set. 

§  1 .995    Third  party  requester's 
participation  rights  preserved  in  merged 
proceeding. 

When  a  third  party  requester  is 
involved  in  one  or  more  proceedings, 
including  an  inter  partes  reexamination 
proceeding,  the  merger  of  such 
proceedings  will  be  accomplished  so  as 
to  preserv^e  the  third  party  requester's 
right  to  participate  to  the  extent 
specifically  provided  for  in  these 
regulations.  In  merged  proceedings 
involving  different  requesters,  any  paper 
filed  by  one  party  in  the  merged 
proceeding  shall  be  served  on  all  other 
parties  of  the  merged  proceeding. 


Reexamination  Certificate  in  Inter  Partes 
Reexamination 

§  1 .997    Issuance  of  inter  partes 
reexamination  certificate. 

(a)  Upon  the  conclusion  of  an  inter 
partes  reexamination  proceeding,  the 
Commissioner  will  issue  a  certificate  in 
accordance  with  35  U.S.C.  316  setting 
forth  the  results  of  the  inter  partes 
reexamination  proceeding  and  the 
content  of  the  patent  following  the  inter 
partes  reexamination  proceeding. 

(b)  A  certificate  will  be  issued  in  each 
patent  in  which  an  inter  partes 
reexamination  proceeding  has  been 
ordered  under  §  1.931.  Any  statutory 


disclaimer  filed  by  the  patent  owner 
will  be  made  part  of  the  certificate. 

(c)  The  certificate  will  be  sent  to  the 
patent  ovraer  at  the  address  as  provided 
for  in  §  1.33(c).  A  copy  of  the  certificate 
will  also  be  sent  to  the  third  party 
requester  of  the  inter  partes 
reexamination  proceeding. 

(d)  If  a  certificate  has  been  issued 
which  cancels  all  of  the  claims  of  the 
patent,  no  further  Office  proceedings 
will  be  conducted  with  that  patent  or 
any  reissue  applications  or  any 
reexamination  requests  relating  thereto. 

(e)  If  the  inter  partes  reexamination 
proceeding  is  terminated  by  the  grant  of 


a  reissued  patent  as  provided  in  §  1.991, 
the  reissued  patent  will  constitute  the 
reexamination  certificate  required  by 
this  section  and  35  U.S.C.  316. 

(f)  A  notice  of  the  issuance  of  each 
certificate  under  this  section  will  be 
published  in  the  Official  Gazette. 

Dated:  November  21,  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[PR  Doc.  00-30425  Filed  12-6-00;  8:45  am] 
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Environmental 
Protection  Agency 

Control  of  Emissions  From  New  Nonroad 
Spark-Ignition  Engines  Rated  Above  19 
Kilowatts  and  New  Land-Based 
Recreational  Spark-Ignition  Engines; 
Notice 

40  CFR  Parts  86,  et  al. 

Control  of  Emissions  From  Nonroad 
Large  Spark  Ignition  Engines, 
Recreational  Engines  (Marine  and  Land- 
Based),  and  Highway  Motorcycles; 
Proposed  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6907-5] 

RiN2060-AI11 

Control  of  Emissions  From  New 
Nonroad  Sparlt-lgnition  Engines  Rated 
Above  19  Kilowatts  and  New  Land- 
Based  Recreational  Spark-Ignition 
Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTK>N:  Final  finding. 

SUMMARY:  We  find  that  land-based 
nonroad  spark-ignition  (SI)  engines 
rated  above  19  kilowatts  (kW),  as  well 
as  all  land-based  recreational  nonroad 
spark-ignition  engines,  cause  or 
contribute  to  air  quality  nonattainment 
in  more  than  one  ozone  or  carbon 
monoxide  (CO)  nonattainment  area.  We 
also  find  that  particulate  matter  (PM) 
emissions  fi'om  these  engines  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  This  finding 
does  not  address  marine  propulsion 
engines. 

DATES:  This  finding  becomes  effective 
February  5,  2001. 

ADDRESSES:  Materials  related  to  this 
action  are  contained  in  Public  Docket 
A-98-01,  located  at  room  M-1500, 
Waterside  Mall  (groimd  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC  20460. 
Anyone  may  inspect  the  docket  from 
8:00  a.m.  until  5:30  p.m..  Monday 
through  Friday.  You  can  reach  the  Air 
Docket  by  telephone  at  (202)  260-7548. 
and  by  facsimile  at  (202)  260-^400.  We 
may  charge  a  reasonable  fee  for  copying 
docket  materials,  as  provided  in  40  CFR 
part  2. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Mueller.  U.S.  EPA.  National  Vehicle  and 
Fuels  Emission  Laboratory.  2000 
Traverwood.  Ann  Arbor.  Ml  48105; 
Telephone  (734)  214-4275;  FAX:  (734) 
214-4050;  E-mail: 
mueller.iohn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Copies  of  Documents 

This  notice  is  also  available 
electronically  from  the  EPA  Internet 
Web  site.  This  service  is  free  of  charge, 
except  for  any  cost  already  incurred  for 
Internet  connectivity.  The  electronic 
version  of  this  notice  is  made  available 
on  the  day  of  publication  op  the  primary 
Web  site  listed  below.  We  also  publish 
Federal  Register  notices  and  related 
dociunents  on  the  secondary  Web  site 
listed  below. 


1.  Http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/  (either  select  desired  date 
or  use  search  feature) 

2.  Http://www.epa.gov/otaq/  (look  in 
What's  New  or  imder  the  specific 
rulemaking  topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occur. 

Introduction 

We  have  established  emission 
standards  for  several  nonroad  engine 
categories.  The  categories  of  nonroad 
engines  for  which  standards  currently 
exist  cover  a  variety  of  applications, 
including  farm  and  construction 
equipment,  marine  vessels,  locomotives, 
and  lawn  and  garden  equipment.  We 
have  established  standards  for  SI 
engines  rated  at  or  below  19  kW.  These 
emission  standards  target  lawn  and 
garden  engines  and  generally  do  not 
apply  to  engines  used  in  recreational 
vehicles  such  as  off-road  motorcycles, 
"all  terrain"  vehicles  (ATVs)  and 
snowmobiles. 

In  contrast,  nonroad  spark-ignition 
engines  (used  in  nonrecreational 
applications  such  as  forklifts  and  airport 
ground  service  equipment)  rated  above 
19  kW  (25  hp)  and  all  spark-ignition 
engines  used  in  land-based  recreational 
applications  (off-road  motorcycles,  "all 
terrain"  vehicles  (ATVs)  and 
snowmobiles)  are  not  currently  subject 
to  federal  emission  standards.^  With 
this  finding,  we  are  beginning  the 
process  leading  to  proposal  of  emission 
standards  for  these  engines  by  finding 
that  emissions  of  HC.  NOx,  and  CO  bora 
these  engines  and  vehicles,  as  a  group, 
cause  or  contribute  to  ozone  or  CO 
concentrations  in  more  than  one  ozone 
or  CO  nonattainment  cirea,  and 
emissions  of  PM  from  these  engines  and 
vehicles  cause  or  contribute  to  air 
pollution  that  we  have  previously 
determined  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  These  findings  are  appropriate 
whether  we  include  all  large  nonroad  SI 
in  one  category  or  whether  we  examine 
emissions  from  nonrecreational  nonroad 
spark- ignition  engines  above  19  kW  and 
emissions  from  recreational  vehicles 
separately. 


'  For  the  purposes  of  this  document,  all 
references  to  spark-ignition  engines  rated  above  19 
kW  include  marine  auxiliary  engines,  but  exclude 
marine  propulsion  engines.  Most  engines  used  in 
recreationaJ  applications  were  explicitly  excluded 
from  the  rule  promulgating  emission  standards  for 
engines  rated  at  or  below  19  kW. 


L  Statutory  Authority 

Section  213(a)(1)  of  the  Clean  Air  Act. 
42  U.S.C.  7547(a),  requires  that  we 
study  the  emissions  from  all  categories 
of  noDxoad  engines  and  equipment 
(other  than  locomotives)  to  determine, 
'among  other  things,  whether  these 
emissions  "cause  or  significantly 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  and  welfare."  Section 
213(a)(2)  further  requires  us  to 
determine,  through  notice  and 
comment,  whether  the  emissions  of 
carbon  monoxide  (CO),  volatile  organic 
compounds  (VOCs).  and  oxides  of 
nitrogen  (NOx)  found  in  the  above  study 
significantly  contributes  to  ozone  or  CO 
concentrations  in  more  than  one  ozone 
or  CO  nonattainment  area.  With  such  a 
determination  of  significance,  section 
213(a)(3)  requires  us  to  establish 
emission  standards  for  classes  or 
categories  of  new  nonroad  engines  and 
vehicles  that  cause  or  contribute  to  such 
air  pollution.  Thus,  the  finding  is  really 
a  two  step  process.  The  first  step,  as 
required  under  section  213(a)(2), 
requires  us  to  determine  whether  the 
emissions  from  all  nonroad  mobile 
sources  contribute  significantly  to  ozone 
or  CO  nonattainment.  The  second  step, 
and  the  one  with  which  this  notice  is 
concerned,  requires  us,  under  section 
213(a)(3),  to  look  at  specific  classes  or 
categories  of  new  nonroad  vehicles  and 
engines  in  order  to  identify  those  classes 
or  categories  that  contribute  to  such  air 
pollution.  Moreover,  if  we  determine 
that  emissions  from  all  new  nonroad   ■ 
engines  contribute  significantly  to  any 
other  type  of  air  pollution,  we  may 
promulgate  emission  standards  under 
section  213(a)(4)  regulating  emissions 
from  classes  or  categories  of  new 
nonroad  engines  that  we  find  contribute 
to  such  air  pollution.  This  process, 
which  in  this  final  finding  concerns  PM 
emissions,  is  a  separate  process  from 
that  contained  in  sections  213(a)(2)  and 
(3)  regarding  ozone  and  CO 
nonattainment. 

As  dfrected  by  the  Clean  Air  Act,  we 
conducted  a  study  of  emissions  from 
nonroad  engines,  vehicles,  and 
equipment  in  1991.2  Based  on  the 
results  of  that  study,  referred  to  as  the 
Nonroad  Engine  and  Vehicle  Emission 
Study  (NEVES),  we  determined  that 
emissions  of  NOx,  HC,  and  CO  from 
nonroad  engines  and  equipment 
contribute  significantly  to  ozone  and  CO 
concentrations  in  more  than  one 
nonattainment  area  (see  59  FR  31306, 


Jime  17.  1994). 3  Given  this 
determination,  section  213(a)(3)  of  the 
Act  requires  us  to  promulgate  emissions 
standards  for  those  classes  or  categories 
of  new  nonroad  engines,  vehicles,  and 
equipment  that  in  our  judgment  cause 
or  contribute  to  such  air  pollution.  We 
are  finding  in  this  document  that 
nonroad  SI  engines  rated  above  19  kW 
and  all  land-based  recreational  nonroad 
SI  vehicles  "cause  or  contribute"  to 
such  air  pollution. 

Where  we  determine  that  other 
emissions  from  new  nonroad  engines, 
vehicles,  or  equipment  significantly 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare,  section 
213(a)(4)  authorizes  us  to  establish  (and 
from  time  to  time  revise)  emission 
standards  from  those  classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment  that  we 
determine  cause  or  contribute  to  such 
air  pollution,  taking  into  account  cost, 
noise,  safety  and  energy  factors 
associated  with  the  application  of 
technology  used  to  meet  the  standards. 
We  have  made  this  determination  for 
emissions  of  particulate  matter  (PM)  and 
smoke  from  nonroad  engines  (see  59  FR 
31306.  June  17,  1994).  In  that 
rulemaking,  we  foimd  that  smoke 
emissions  from  nonroad  engines 
significantly  contribute  to  such  air 
pollution  based  on  smoke's  relationship 
to  the  particulate  matter  that  makes  up 
smoke  as  well  as  smoke's  effect  on 
visibility  and  soiling  of  urban  buildings 
and  other  property.  Particulate  matter 
can  be  inhaled  into  the  lower  lung 
cavity,  posing  a  potential  health  threat. 
We  cited  recent  studies  associating  PM 
with  increased  mortality.'*  We  also 
promulgated  standards  for  emissions  of 
PM  and  smoke  from  land-based  nonroad 
diesel  engines  in  that  rulemaking.  With 
this  document,  we  are  finding  that 
emissions  of  PM  from  nonroad  SI 
engines  rated  above  19  kW  and  all  land- 
based  recreational  nonroad  SI  engines 
'cause  or  contribute"  to  such  air 
pollution. 

n.  Background 

We  previously  published  a  Notice  of 
Proposed  Finding  regarding  emissions 
from  nonroad  spark-ignition  (SI)  engines 
(Large  SI  engines)  rated  above  19 
kilowatts,  as  well  as  all  land-based 
recreational  nonroad  spark-ignition 


'  "Nonroad  Engine  and  Vehicle  Emission  Study — 
Report  and  Appendices,"  EPA-21A-201,  November 
1991  (available  in  Air  docket  A-96-40). 


3  The  terms  HC  (hydrocarbon)  and  VOC  (volatile 
organic  carbon)  refer  to  similar  sets  of  chemicals 
and  are  generally  used  interchangeably. 

*  The  nonroad  study  (NEVES)  found  that  nonroad 
sources  are  responsible  for  approximately  5.55%  of 
the  total  anthropogenic  inventory  of  PM  emissions 
and  over  one  percent  of  total  PM  emissions  in  six 
to  ten  of  the  thirteen  nonattainment  areas  surveyed. 


engines. 5  In  that  notice  we  proposed  to 
find  that  emissions  fix)m  these  engines 
cause  or  contribute  to  afr  quality 
nonattainment  in  more  than  one  ozone 
or  carbon  monoxide  nonattainment  area. 
We  also  proposed  to  find  that  PM 
emissions  fitjm  those  engines  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  In  today's 
notice  we  are  finalizing  those  proposed 
findings. 

As  was  previously  discussed,  the  term 
"nonroad"  encompasses  a  broad  range 
of  engines  and  equipment.  In 
implementing  the  requirements  of 
section  213(a)  for  nonroad  engines  and 
equipment  we  divided  the  nonroad 
realm  into  several  major  categories. 
These  categories  include  land-based 
compression  ignition  (CI)  engines  (e.g.. 
farm  and  construction  equipment), 
small  land-based  spark-ignition  (SI) 
engines  (e.g. ,  lawn  and  garden 
equipment,  string  trimmers),  marine 
engines  (including  CI  and  SI,  propulsion 
and  auxiliary,  commercial  and 
recreational),  locomotives,  and  large 
land-based  SI  engines,  including 
engines  used  in  nonrecreational 
equipment  (e.g.,  forklifts,  airport  groimd 
service  equipment)  and  engines  used  in 
recreational  vehicles  (off-road 
motorcycles,  "all  terrain"  vehicles 
(ATVs)  and  snowmobiles). 

The  Clean  Air  Act  itself  does  not 
provide  a  definition  or  specific  guidance 
on  how  to  define  specific  "classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment"  for  ptirposes 
of  determining  whether  such  classes  or 
categories  cause  or  contribute  to 
pollution  in  nonattainment  areas.  Thus, 
as  we  divided  the  nonroad  realm  into 
separate  categories  for  the  purposes  of 
regulation  we  had  discretion  to  define 
the  classes  or  categories  as  we  believed 
appropriate,  in  a  manner  that  reasonably 
furthers  the  purposes  of  section  213(a). 
The  legislative  history  of  the  Act, 
however,  provides  some  instruction  that 
we  should  not  subdivide  categories  into 
small  subcategories.  Information  from 
the  Senate  Report  indicates  that 
Congress  did  not  want  us  to  subdivide 
source  categories  into  such  small 
divisions  that  no  subcategory  by  itself 
would  contribute  significantly,  despite 
the  fact  that  nonroad  engines  as  a  whole 
contribute  significanUy  to  pollution.^ 
The  final  version  of  the  Act,  in  fact, 
does  not  require  a  finding  of  "significant 
contribution,"  but  merely 
"contribution,"  for  individual  categories 
of  nonroad  engines.  In  general,  we  chose 
to  group  engines  and  equipment 


*  64  FR  6008,  February  8,  1999. 

»  Senate  Report  101-228,  pp.  104-105. 


together  based  on  common 
characteristics  such  as  combustion 
cycle,  fuel,  usage  patterns,  power  rating, 
and  equipment  type.  By  dividing 
nonroad  engines  and  equipment  into 
separate  categories  based  on  these 
characteristics  we  are  able  to  devise  the 
most  appropriate  regulatory  programs 
for  each  category  which  take  into 
accoimt  the  specific  characteristics  of 
the  engines  and  equipment,  as  well  as 
the  imique  traits  and  needs  of  the 
affected  vehicle  and  equipment 
manufacturing  industries  and  the  end 
users  of  the  vehicles  and  equipment.  In 
addition,  it  avoids  the  danger 
recognized  in  the  legislative  history  of 
dividing  nonroad  engines  into  so  many 
small  categories  that  none  would 
contribute  meaningfully  to  air  pollution. 

The  approach  to  categorizing  nonroad 
engines  and  equipment  just  discussed 
has  worked  well  from  the  perspective  of 
regulatory  program  development.  As 
can  be  seen  from  Tables  1  and  2, 
nonroad  emissions  inventories  as  a 
whole  are  significant.  Currently, 
nonroad  inventories  of  HC,  CO  and  NOx 
are  from  one-third  to  one-half  of  the 
total  mobile  soiu-ce  inventories. 
Nonroad  inventories  of  PM  are  roughly 
two-thirds  of  the  total  mobile  source  PM 
inventory.  In  addition,  each  of  the 
classes  and  categories  of  nonroad 
engines  hcis  been  shown  to  contribute  to 
ozone  and  CO  pollution  in  more  than 
one  nonattainment  area. 

Manufacturers  and  users  of 
snowmobiles  provided  comments  in 
this  rulemaking  indicating  that 
snowmobiles  should  not  be  regulated 
for  ozone  precursors  because 
snowmobiles  are  used  during  cold 
weather,  when  ozone  is  less  of  a  health 
concern.  Snowmobiles  are  not  a 
separate  category  of  nonroad  engines, 
but  are  part  of  a  broader  category  that 
clearly  contributes  to  ozone 
concentrations  in  more  than  one 
nonattainment  area.  Moreover,  even 
reviewing  snowmobile  emissions  by 
themselves,  they  emit  substantial 
amounts  of  HC  in  several  nonattainment 
areas,  which  would  increase  ozone 
levels  in  those  areas.  However,  we 
recognize  that  contribution  to  ozone 
concentrations  is  less  important  if  it 
occurs  during  portions  of  the  year  when 
exceedances  of  the  ozone  N  AAQS  are 
imlikely  to  occur.  We  will  bear  this 
issue  in  mind  as  we  move  forward  with 
a  proposed  and  final  rule  to  address  the 
larger  category  of  large  non-road  SI 
engines. 

In  the  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM).  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  which  accompanies  this  Final 
Finding,  we  specifically  request 
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comment  on  whether  we  should 
distinguish  snowmobiles  from  other 
recreational  vehicles  in  regulating  ozone 
precursors.  Based  in  part  on  the 
comments  we  receive  on  the  ANPRM, 
we  intend  to  evaluate  further  the  extent 
to  which  emissions  of  ozone  prec\u"sors 
(e.g.,  HCs)  from  snowmobiles  contribute 
to  ozone  non-attainment.  However,  CAA 
section  213  allows  us  to  regulate 
emissions  firom  nonroad  engines  that 
cause  or  contribute  to  other  air  pollution 
in  addition  to  ozone.  As  discussed  in 
the  ANPRM  these  engines  emit  high 
levels  of  HCs,  which  contain  hcizardous 
air  pollutants  and  can  increase  indirect 
PM  emissions.  Unbumed  HCs  are  also 
emitted  as  direct  particulate  matter.  We 
have  requested  comment  in  the  ANPRM 
on  personal  exposure  issues  as  well  as 
nonattainment  and  plan  to  consider  this 
further  as  we  develop  our  proposed 
rule. 

m.  Emission  Modeling 

A.  National  Inventories 

For  this  finding  we  used  the  latest 
version  of  our  NONROAD  emissions 
model,  which  computes  nation v«de, 
state  and  coimty  emission  levels  for  a 
wide  variety  of  nonroad  engines.  The 
model  incorporates  information  on 
emission  rates,  operating  data,  and 
population  to  determine  annual 
emission  levels  of  various  pollutants. 
Population  and  operating  data, 
including  load  factor  and  operating  rate, 
are  determined  separately  for  dozens  of 
different  applications.  Load  factor  refers 
to  the  degree  to  which  an  engine's  rated 
power  is,  on  average,  utilized,  with  full- 
power  operation  indicated  by  a  load 
factor  of  1.0.  In  addition  to  gasoline, 
Large  SI  engines  can  operate  on 
liquefied  petroleiun  gas  (LPG)  or 
compressed  natxiral  gas  (CNG).  EPA 
memoranda  describe  the  detailed  inputs 
and  methodology  for  this  modeling.^ 

We  made  changes  from  the  proposed 
finding  in  the  national  inventories  for 
nonrecreational  Large  SI  engines  and  all 
engines  used  in  land-based  recreational 
vehicles.  For  the  Large  SI  engines  we 
revised  our  HC  and  CO  emission  factors 


'"Emission  Modeling  for  Recreational  Vehicles," 
EPA  memorandum  from  Line  Wehrly  to  docket  A- 
98-01,  November  14.  2000.  and  "Updated  Emission 
Modeling  for  Large  SI  Engines."  EPA  memorandum 
from  Alan  Stout  tc  docket  A-98-01.  November  10, 
2000. 


(per-engine  emission  rates)  to  include 
an  adjustment  for  transient  operation 
which  is  common  in  the  equipment 
using  these  engines.  This  has  resulted  in 
an  increase  in  our  projected  inventories 
for  these  engines.  The  load  factors, 
annual  usage  rates  and  vehicle 
populations  for  recreational  vehicles 
were  revised  in  response  to  new 
information  provided  to  us  in  the  public 
comments,  as  well  as  additional 
information  we  gathered.  We  also 
updated  our  emission  factors  for  4- 
stroke  off-road  motorcycles  based  on 
available  emission  testing  data.  These 
recreational  vehicle  changes,  and  the 
reasons  for  them,  are  documented  in  an 
EPA  memorandum  in  the  docket  for  this 
finding.*  These  modeling  input  changes 
have  resulted  in  lower  inventory 
estimates  for  snowmobiles  and  higher 
inventory  estimates  for  off-road 
motorcycles  and  ATVs  than  those  in  our 
proposed  finding.  In  another  change  to 
the  land-based  recreational  vehicle 
modeling,  for  the  purposes  of  emissions 
modeling  for  this  finding  we  have 
limited  ihe  category  to  just  off-road 
motorcycles,  ATVs  and  snowmobiles, 
eliminating  such  sources  as  mopeds  and 
go-carts,  as  well  as  golf  carts  and  other 
specialty  vehicles.  This  is  because  the 
vehicles  we  eliminated  from  the 
recreational  category  are  already  either 
currently  covered  under  existing 
regulations  or  would  be  more 
appropriately  categorized  as 
nonrecreational  large  SI  engines.  For 
example,  engines  typically  used  in  go- 
Ccuts  and  golf  carts  are  currently 
regulated  under  our  provisions  for  small 
land-based  SI  engines.  Mopeds  are  on- 
highway  vehicles  and,  while  not 
generally  regulated  vmder  our  on- 
highway  provisions  due  to  their  small 
engine  size,  are  typically  licensed  for 
operation  on  roads  and  not  used  in  the 
same  manner  as  off-road  motorcycles. 
Therefore,  mopeds  are  not  properly 
considered  nonroad  emission  sources. 
Finally,  "specialty  vehicles,"  which 
includes  such  sotu-ces  as  ice  resurfacing 
machines  and  industrial  carts,  are  more 
appropriately  considered  a  subset  of 
nonrecreational  large  SI  engines  and 
have  been  placed  there  for  purposes  of 
emissions  inventory  estimation. 


'"Emission  Modeling  for  Recreational  Vehicles." 
EPA  memorandum  from  Line  Wehrly  to  docket  A- 
98-01.  November  14.  2000. 


Removing  these  vehicles  from  the 
recreational  group  also  resulted  in  a 
reduction  in  the  recreational  vehicle 
inventories  compared  to  those  in  the 
proposed  finding.  Despite  these  changes 
to  the  emissions  inventories,  the 
inventory  data  support  our  finding  that 
these  vehicles  and  engines  contribute  to 
air  pollution. 

Emission  inventory  estimates  for  the 
years  2000  and  2007  are  summarized  in 
Tables  1  and  2.^  These  tables  show 
relative  contributions  of  the  different 
mobile  source  categories  to  the  overall 
emissions  mobile  source  inventory.  Of 
the  total  emissions  from  mobile  sources, 
noiuoad  SI  engines  rated  above  19  kW 
contribute  2  percent,  2  percent,  3 
percent,  and  0.2  percent  of  HC,  NOx, 
CO,  and  PM  emissions  in  the  year  2000. 
The  residts  for  land-based  recreational 
engines  reflect  the  impact  of  the 
significantly  different  emissions 
characteristics  of  two-stroke  engines. 
These  engines  are  estimated  to 
contribute  8  percent  of  mobile  source 
HC  emissions,  5  percent  of  CO 
emissions,  and  0.2  percent  of  NOx 
emissions.  PM  emissions  from  land- 
based  recreational  engines  amount  to 
0.8  percent  of  total  mobile  source 
emissions.  Since  highway  engines 
account  for  a  large  fraction  of  mobile 
source  emissions,  as  shown  in  Tables  1 
and  2,  the  contribution  of  these  engines 
as  a  percentage  of  total  nonroad 
emissions  will  be  significantly  higher 
than  that  from  total  mobile  sources 
emissions. 

These  emission  figures  are  projected 
to  change  somewhat  by  2007. 
Population  growth  and  the  effects  of 
other  regulatory  control  programs  are 
factored  into  these  later  emissions 
estimates.  Table  2  shows  that  the 
relative  importance  of  uncontrolled 
engines  grows  over  time  as  other 
engines  reduce  their  emission  levels. 
The  effectiveness  of  all  control  programs 
is  offset  by  the  anticipated  growrth  in 
engine  populations.  Further  information 
regarding  these  emissions  estimates, 
including  modeling  assumptions,  can  be 
foimd  in  the  docket  memo  referenced  in 
footnote  9. 


'Further  information  is  provided  in  "Emission 
Modeling  for  Recreational  Vehicles,"  EPA 
memorandum  from  Line  Wehrly  to  docket  A-98- 
01,  November  14.  2000. 
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Table  1  .—Modeled  Annual  Emission  Levels  for  Mobile  Source  Categories  in  2000 

[Thousand  short  tons] 


Category 

NOx 

HC 

CO 

PM 

Percent 

Percent 

Percent 

Percent 

Tons 

of  mot)ile 
source 

Tons 

of  mobile 
source 

Tons 

of  mobile 
source 

Tons 

of  mobile 
source 

Total  for  sources  in  finding  

327 

2 

712 

10 

6,525 

8 

7.2 

1.0 

Nonrecreational  nonroad  SI  >  19  kW" 

306 

21.3 

106 

32 

2,625 

1,001 

1,192 

2 

0.16 
0.8 
0.2 
20 

7 
9 

125 

587 

1,460 

928 

316 

31 

47 

2 
8 

20 

12 

4 

0 

1 

2,294 

4,231 

18.359 

2,144 

1,217 

133 

119 

3 
5 
23 
3 
2 

0.2 
0.2 

1.6 
5.6 

50 

38 

42 
30 

0.2 

Recreational  Sl^            

0.8 

Nonroad  SI  <  19  kW 

7 

Marine  SI 

5 

Nonroad  CI 

36 

Marine  CI  

6 

Locomotive 

4 

Aircraft  -■. 

178 

1 

183 

2 

1,017 

1 

39 

6 

Total  Nonroad  

5,461 
7,988 

41 

59 

3.677 
3,772 

49 
51 

29,514 
49,701 

37 
63 

459 
240 

66 

Total  Hiahwav             

34 

Total  Mobile  Sources     

13,449 
24„'>53 

100 

7,449 
18.395 

100 

79,215 
101,294 

100 

699 
3.095 

100 

Total  Man-Made  Sources                             

Mobile    Source    percent   of   Total    Man-Made 

Sources  

55 

40 

78 

23 

a  Sources  covered  by  finding. 

1 

Table  2.— Modeled  Annual  Emission  Levels  for  Mobile  Source  Categories  in  2007 

[Thousand  short  tons] 

Category 

NOx 

HC 

CO 

PM 

Percent 

Percent 

Percent 

Percent 

Tons 

of  mobile 
source 

Tons 

of  mobile 
source 

Tons 

of  mobile 
source 

Tons 

of  mobile 
source 

Total  for  sources  in  finding  

391 

4 

757 

14 

6,962 

9 

7.8 

1.3 

Nonrecreational  nonroad  SI  >  19  kW» 

369 

4 

141 

3 

2.517 

3 

1.9 

0.3 

Recreational  Sl^     

22.4 

96 

42 

2,253 

1,018 

773 

0.22 

0.9 

0.4 

22 

10 
8 

616 
933 
733 
214 
33 
43 

12 

18 

14 

4 

1 

1 

4,445 

21,406 

2,056 

1,128 

142 

119 

6 

28 

3 

1 

0.2 
0.2 

5.9 
58 
33 
226 
44 
27 

0.9 

Nonroad  SI  <  19  kW 

9 

Marine  SI 

5 

Nonroad  CI    

36 

Marine  CI             .-. 

7 

Locomotive 

4 

Aircraft  

200 

2 

205 

4 

1,200 

2 

41 

7 

Total  Nonroad  

■     4,773 
5,529 

46 
54 

2,918 
2,317 

56 
44 

33,013 
44,276 

43 
57 

437 
186 

70 

Total  Hiahwav                   

30 

Total  Mobile  Sources  

10,302 

100 

5.235 

100 

77,289 

100 

623 

100 

20  290 

15,359 

100,805 

2.971 

Mobile    Source    percent    of    Total    Man-Made 

Sources  

51 

34 

77 

21 

«  Sources  covered  by  finding. 

B.  Nonattainment  Areas                              ( 

sight  areas  to  explore  how  land-based         emission  levels  in  Connecticut.  (4)  In 

Large  SI  and  recreational  vehicles  and         New  Jersey,  18  of  21  counties  are  part 

We  used  our  NONROAD  model  to 

sngines  contribute  to  pollution  in  a              of  the  nonattainment  areas  for  New  York 

show  that  nonrecreational  nonroad 

:ross  section  of  nonattainment  areas.  (1)     City  (severe  for  ozone,  moderate  for  CO) 

spark-ignition  engines  over  19  kW  and        ] 

Phoenix,  Arizona  is  a  nonattairmient           or  Philadelphia  (severe  for  ozone).  The 

recreational  SI  engines  contribute  to  air 

area  for  both  ozone  (serious)  and  CO           modeling  estimates  show  statewide 

pollution  in  nonattainment  areas.  There 

serious).  The  nonattainment  area                emission  levels  in  New  Jersey.  (5) 

are  currently  31  ozone  nonattainment 

consists  only  of  Maricopa  County.  (2)  El      Fairbanks,  Alaska  is  a  nonattainment 

areas,  17  CO  nonattainment  areas,  and 

'aso,  Texas  is  a  nonattainment  area  for       area  for  CO  (serious).  (6)  Spokane, 

76  PM  nonattainment  areas.  Table  3  lists 

both  ozone  (serious)  and  CO  (moderate).     Washington  is  a  nonattainment  area  for 

eight  areas  for  which  we  present 

The  nonattainment  area  consists  only  of     CO  (serious).  (7)  The  Denver,  Colorado 

emission  modeling  estimates  for  the 

El  Paso  County.  (3)  All  eight  counties  in     area  is  a  nonattainment  area  for  CO 

year  2000.  While  we  believe  these 

Coimecticut  constitute  a  single                    (serious).  (8)  The  six  county  Milwaukee, 

soiuces  contribute  to  air  pollution  in  all 

nonattainment  area  for  ozone  (serious).       Wisconsin  area  is  a  nonattainment  area 

nonattainment  areas,  we  chose  these 

The  modeling  estimates  show  statewide 

for  ozone 

(severe). 
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Table  3.— Emission  Levels  of  Nonroad  Nonrecreational  SI  Engines  >19kW  and  Recreational  SI  Engines  in 

Selected  Nonattainment  Areas  (Short  Tons)  in  2000 


Area  and  application 

CO 

NOx 

HC 

PM 

Maricopa  County,  Arizona: 

Large  SI  

25.244 
13.304 

2.637 
72 

1,267 
1,426 

14 

Recreational 

3 

Total .*. 

38,548 

4,229 
4,309 

2,708 

664 
23 

2.693 

240 
418 

17 

El  Paso  County,  Texas: 

Large  SI 

3 

Recreational 

1 

Total  

8,538 

31.465 
24,031 

688 

4.483 
129 

659 

1.726 
2,394 

4 

Connecticut: 

Large  SI 

23 

Recreational 

5 

Total  

55,496 

65,601 
56,251 

4,612 

8,964 
304 

4.120 

3.563 
5,886 

27 

New  Jersey: 

Large  SI  

46 

Recreational 

11 

Total  

121.852 

116 
2,511 

9.267 

12 
13 

9.450 

6 
329 

57 

Fairbanks,  AK: 

Large  SI  

0 

Recreational 

3 

Total  

2,626 

2,736 
5,012 

25 

357 
25 

335 

148 
706 

3 

Large  SI  

2 

Recreational 

6 

Total  ." 

7,749 

4,988 
1.060 

382 

649 

5 

854 

267 
168 

8 

Denver  County,  CO: 

Large  SI  

3 

Recreational 

2 

Total  

6,047 

21,816 
12.802 

654 

3.295 
53 

435 

1.218 
3.168 

5 

Milwaukee,  Wl: 

Large  SI  

16 

Recreational 

55 

Total  

34,618 

3.348 

4,386 

71 

Additionally,  the  California  Air 
Resources  Board  has  published 
emission  modeling  estimates  for 
nonroad  spark-ignition  engines.  They 
specifically  project  that  nonroad  spark- 
ignition  engines  over  19  kW  (25  hp) 
preempted  from  state  regulation  will 
contribute  four  tons  of  HC  +  NOx 
emissions  per  day  in  the  South  Coast 
Air  Basin  in  2010  (relative  to  two  tons 
per  day  with  federal  emission 
regulations  anticipated  by  California). i" 
This  includes  farm  and  construction 
eqviipment  such  as  chippers,  balers, 
industrial  saws,  and  welders. 
California's  State  Implementation  Plan 
for  the  South  Coast.  Sacramento. 
Ventiua.  and  Southeast  Desert  areas 
assumes  federal  regulation  of  these 
engines  as  part  of  their  strategy  to  attain 
the  ozone  air  quality  standards.  This 
four  tons  HC  +  NOx  per  day  projection  is 


'"California  Aii  Resources  Board.  Staff  report  for 
Large  SI  proposed  rulemaking.  Table  12,  p.  42, 
September  3, 1998. 


relative  to  California's  projection  of  14 
tons  HC  +  NOx  per  day  for  non- 
preempted  equipment  in  the  South 
Coast  Air  Basin  in  2010. 

IV.  Conclusion 

Based  on  the  national  and  local 
inventory  numbers  described  in  this 
document,  and  the  information 
contained  in  the  docket  for  this  finding, 
we  find  that  emissions  of  HC,  NOx,  and 
CO  from  nonroad  spark-ignition  engines 
rated  above  19  kW  and  from  nonroad 
land-based  spark-ignition  recreational 
engines  contribute  to  ozone  or  carbon 
monoxide  concentrations  in  more  than 
one  ozone  or  CO  nonattainment  area, 
and  emissions  of  PM  from  such  engines 
cause  or  contribute  to  air  pollution  that 
we  have  previously  determined  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  This  finding  is 
appropriate  whether  we  include  all 
large  nonroad  SI  engines  in  one  category 
or  whether  we  look  at  engines  used  in 


nonrecreational  applications  separately 
from  engines  used  in  recreational 
vehicles. 

V.  Public  Participation 

Several  parties  commented  on  our 
February  8,  1999  Notice  of  Proposed 
Finding.  We  fully  considered  these 
comments  in  developing  today's  final 
finding.  A  full  analysis  of  the  comments 
and  oiu-  response  to  them  is  contained 
in  the  docket  for  tbis  finding."  The 
majority  of  the  comments  received 
concerned  the  inputs  used  for  modeling 
the  emissions  from  engines  used  in 
land-based  recreational  vehicles.  The 
revised  modeling  inputs  that  we  used 
were  based  on  the  comments  we 
received  and  additional  information  we 


■>•  "Summary  and  Analysis  of  Comments  for 
Notice  of  Proposed  Finding:  Control  of  Emissions 
from  New  Nonroad  Spark-Ignition  Engines  Rated 
above  19  Kilowatts  and  New  Land-Based 
Recreational  Spark-Ignition  Engines."  EPA 
memorandum  from  John  Mueller  to  docket  A-98- 
01.  November  17.  2000. 


gathered.  We  also  received  several 
comments  concerning  the 
appropriateness  of  our  conclusions  in 
our  proposed  finding.  These  comments 
are  also  addressed  in  the  response  to 
comments  document  contained  in  the 
docket  for  this  finding. 

VI.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866.  we 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order  (58 
FR  51735,  Oct.  4.  1993).  The  order 
defines  "significant  regulatory  action" 
as  any  regulatory  action  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  v\rith  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or. 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  submitted  this  finding  to  the 
Office  of  Management  and  Budget. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
requirements,  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions. 

We  have  determined  that  this  action 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  This  finding  involves  no 
requirements  that  would  impose  any 
burden  on  industry  or  other  segments  of 
society.  It  is  therefore  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  finding.  A 
finding  that  these  engines  cause  or 
contribute  to  air  pollution  in  at  least  two 
.  nonattainment  areas,  however,  will  lead 
us  to  initiate  a  rulemaking  to  set 


emission  standards  for  these  engines.  In 
that  separate  rulemaking,  we  will 
review  whether  the  proposed 
regulations  would  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The 
subsequent  ndemaking  will  provide 
ample  opportimity  for  notice  and 
comment. 

C.  Paperwork  Reduction  Act 

This  finding  contains  no  requirements 
for  collecting,  storing,  or  reporting 
information. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
apphcable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  we 
establish  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  we  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  oiu  regulatory 
proposals  with  significant  federal 
intergovemmentaJ  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  this  finding 
does  not  contain  federal  mandates  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 


the  private  sector  in  any  one  year.  The 
finding  does  not  impose  any  enforceable 
duties  on  State,  local,  or  tribal 
governments.  This  finding  also  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  there  will  be 
no  economic  effects  residting  from  this 
finding.  Thus,  this  finding  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  us  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  doing  so  would  be 
inconsistent  with  applicable  law  or 
othenvise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  us  to 
provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  appUcable  volimtary 
consensus  standards. 

This  finding  involves  no  technical 
standards. 

F.  Protection  of  Children 

Executive  Order  13045.  entitled 
"Protection  of  Children  finm 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  a  rule  that  is  determined  to 
be  "economically  significant."  as 
defined  under  Executive  Order  12866,  if 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  For 
these  rules,  we  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives  we 
considered. 

This  finding  is  not  subject  to 
Executive  Order  13045,  because  it  does 
not  involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children. 

G.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "Poficies  that  have 
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federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  emd 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incvured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (0MB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  stunmary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 


12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  finding  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132.  This  finding 
creates  no  mandate  on  state,  local  or 
tribal  governments.  It  imposes  no 
enforceable  duties  on  these  or  other 
entities.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  finding. 

H.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  we 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  we  consult  with  those 
governments.  If  we  comply  by 
consulting.  Executive  Order  13084 
requires  us  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  our 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  us  to 


develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

This  finding  would  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  finding 
is  to  be  implemented  at  the  federal  level 
and  will  impose  no  compliance 
obligations  on  any  party.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  finding. 

/.  Subniission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  finding  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  finding 
in  the  Federal  Register.  This  finding  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804  (2). 

Dated:  November  20.  2000. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  00-30106  Filed  12-6-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86,  94,  1048  and  1051 
[FRL-6907-6] 

Control  of  Emissions  From  Nonroad 
Large  Spark  Ignition  Engines, 
Recreational  Engines  (Marine  and 
Land-Based),  and  Highway 
Motorcycles 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  With  this  advance  notice  of 
proposed  rulemaking  (ANPRM),  we  are 
continuing  with  our  process  of 
establishing  standards  for  nonroad 
engines  and  vehicles  that  cause  or 
contribute  to  air  pollution.  The  ANPRM 
addresses  nonroad  engines  and  vehicles 
that  have  yet  to  be  regulated  by  EPA, 
including:  Large  spark  ignition  (SI) 
engines  such  as  those  used  in  forklifts 
and  airport  tugs:  Recreational  vehicles 
using  spark  ignition  engines  such  as  off- 
highway  motorcycles,  all-terrain 
vehicles,  and  snovirmobiles;  and 
Recreational  marine  diesel  engines  and 
marine  spark  ignition  stemdrive  and 
inboard  engines. 

These  engines  and  vehicles  contribute 
to  ozone,  carbon  monoxide  (CO),  and 
particulate  matter  (PM)  nonattainment. 
We  are  also  concerned  in  some  cases 
about  personal  exposiu-e  to  high  levels 
on  CO,  air  toxics,  and  PM  to  persons 
operating  or  close  to  this  equipment. 
With  this  ANPRM,  we  invite  early  input 
to  the  process  to  establishing  standards 
and  programs  for  these  nonroad  soiu-ces. 

We  are  also  seeking  comment  on 
whether  EPA  should  pursue  rulemaking 
to  establish  more  stringent  emissions 
standards  for  highway  motorcycles. 
While  standards  are  in  place  for 
highway  motorcycles,  the  ciuxent 
standards  were  established  more  than 
twenty  years  ago.  Since  off-highway 
motorcycles  are  included  this  ANPRM 
as  part  of  nonroad  recreational  vehicles, 
we  believe  it  may  be  appropriate  to 
consider  standards  for  both  types  of 
motorcycles  together. 
DATES:  We  request  comment  on  this 
Advance  Notice  by  February  5,  2001. 

ADDRESSES:  You  may  send  written 
comments  in  paper  form  and/or  by  e- 
mail.  Send  paper  copies  of  written 
comments  (in  duplicate  if  possible)  to 
the  contact  person  listed  below.  You 
may  also  submit  comments  via  e-mail  to 
'nranprm@epa.gov".  In  your 
correspondence,  refer  to  Docket  A- 
2000-01. 


EPA's  Air  Docket  makes  materials 
related  to  this  rulemaking  available  for 
review  in  Dockets  A-2000-01  and  A- 
98-01.  These  materials  are  located  at 
U.S.  Enviroiunental  Protection  Agency 
(EPA),  Air  Docket  (6102),  Room  M- 
1500,  401  M  Street,  SW,  Washington, 
DC  20460  (on  the  ground  floor  in 
Waterside  Mall)  fi-om  8:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  except  on 
government  holidays.  You  can  reach  the 
Air  Docket  by  telephone  at  (202)  260- 
7548  and  by  facsimile  at  (202)  260- 
4400.  We  may  charge  a  reasonable  fee 
for  copying  docket  materials,  as 
provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  Telephone:  (734)  214-4334,  Fax: 
(734)  214-4050,  e-mail: 
borushko.margaret@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Electronic 

Copies  of  Dociunents 

"This  docxunent  is  also  available 
electronically  from  the  EPA  Internet 
Web  site.  This  service  is  free  of  charge, 
except  for  any  cost  already  incurred  for 
internet  connectivity.  The  electronic 
version  of  this  dociunent  is  made 
available  on  the  day  of  publication  on 
the  primary  web  site  listed  below.  We 
also  publish  Federal  Register 
docximents  and  related  documents  on 
the  secondary  web  site  listed  below. 

1.  http://www.epa.gov/docs/fedrgstr/ 
EPA- AIR/  (either  select  desired  date  or 
use  search  featiu^) 

2.  http://www.epa.gov/otaq/  (look  in 
What's  New  or  under  the  specific 
rulemaking  topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  iato 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occur. 
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X.  Statutory  Provisions  and  Legal  Authority 

I.  Overview 

A.  History  of  Nonroad  Engine 
Regulations 

The  process  of  establishing  standards 
for  nonroad  engines  began  in  1991  with 
a  study  to  determine  whether  emissions 
of  carbon  mononxide  (CO),  oxides  of 


nitrogen  (  NOx),  and  volatile  organic 
compounds  (VOCs)  from  new  and 
existing  nonroad  engines,  equipment, 
and  vehicles  are  significant  contributors 
to  ozone  and  CO  concentrations  in  more 
than  one  area  that  has  failed  to  attain 
the  national  ambient  air  quality 
standards  for  ozone  and  CO.^  In  1994, 
EPA  finalized  its  finding  that  nonroad 
engines  as  a  whole  "are  significant 
contributors  to  ozone  or  carbon 
monoxide  concentrations"  in  more  than 
one  ozone  or  carbon  monoxide 
nonattainment  area.^ 

Upon  this  finding.  HPA  was  tasked  by 
the  Clean  Air  Act  (CAA  or  the  Act)  to 
establish  standards  for  all  classes  or 
categories  of  new  nonroad  engines  that 
cause  or  contribute  to  air  quality 
nonattainment  in  more  than  one  ozone 
or  carbon  monoxide  (CO)  nonattainment 
area.  Since  the  finding  in  1994,  EPA  has 
been  engaged  in  the  process  of 
establishing  programs  to  control 
emissions  from  nonroad  engines  used  in 
many  different  applications.  Nonroad 
categories  already  regulated  include: 

•  Land-based  compression  ignition 
(CI)  engines  (e.g.,  farm  and  construction 
equipment), 

•  Small  land-based  spark-ignition  (SI) 
engines  (e.g.,  lawn  and  garden 
equipment,  string  trimmers), 

•  Marine  engines  (outboards, 
persoucil  watercraft,  CI  commercial) 

•  Locomotive  engines 

B.  Today's  ANPRM 

Today's  ANPRM  provides  an  initial 
overview  of  possible  regulatory 
strategies  for  nonroad  vehicles  and 
engines  that  have  yet  to  be  regulated 
under  EPA's  nonroad  engine  programs. 
It  is  a  continuation  of  the  process  of 
establishing  standards  for  nonroad 
engines  and  vehicles,  as  required  by 
CAA  section  213(a)(3).  If,  as  expected, 
standards  for  these  engines  and  vehicles 
are  established,  essentially  all  new 
nonroad  engines  will  be  required  to 
meet  emissions  control  requirements. 
The  rulemaking  that  begins  with  this 
ANPRM  therefore  is  the  final  roimd  of 
initial  regulations  for  nonroad  engines. 
The  ANPRM  covers  diesel  engines  used 
in  recreational  marine  applications.  The 
ANPRM  also  covers  several  nonroad 
spark  ignition  (SI)  engine  applications, 
as  follows: 

•  l.and-based  recreational  engines  (for 
example,  engines  used  in  snowmobiles, 


'  "Nonroad  Engine  and  Vehicle  Emission  Study — 
Report  and  Appendices,"  EPA-21A-201.  November 
1991  (available  in  Air  docket  A-91-24).  It  is  also 
available  through  the  National  Technical 
Information  Service,  referenced  as  document  PB 
92-126960. 

»59  FR  31306  (July  17, 1994). 
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off-highwav  motorcycles,  and  all-terrain 
vehicles  (ATVs)) 

•  Marine  stemdrive  and  inboard  (SD/ 
I)  engines  ^ 

•  Land-based  engines  rated  over  19 
kw  (Large  SI)  (for  example,  engines  used 
in  forklifts);  this  category  includes 
auxiliary  marine  engines,  which  aie  not 
used  for  propulsion. 

We  have  found  that  the  nonroad 
engines  included  in  this  ANFRM  cause 
or  contribute  to  air  quality 
nonattainment  in  more  than  one  ozone 
or  carbon  monoxide  (CO)  nonattaiiunent 
area.''  CAA  section  213(a)(3)  requires 
EPA  to  establish  standards  that  achieve 
the  greatest  degree  of  emissions 
reductions  achievable  taking  cost  and 
other  factors  into  account.  We  plan  to 
propose  emissions  standards  and  related 
programs  consistent  with  the 
requirements  of  the  Act  and,  with  this 
ANFRM,  are  seeking  early  input  from 
interested  parties. 

In  addition  to  the  noiu-oad  vehicles 
and  engines  noted  above,  today's 
ANPRM  also  reviews  EPA  requirements 
for  highway  motorcycles.  The  emissions 
standards  for  highway  motorcycles  were 
established  twenty-three  years  ago. 
California  recently  adopted  new 
emissions  standards  for  highway 
motorcycles  and  new  standards  have 
also  been  proposed  internationally. 
There  may  be  opportimities  to  reduce 
emissions  in  a  way  that  also  allows 
manufactxu^rs  to  benefit  from 
harmonized  requirements,  which  may 
reduce  product  lines  and  production 
costs.  In  addition,  we  believe  it  is 
important  to  consider  the  emissions 
standards  for  highway  motorcycles  in 
the  context  of  setting  standards  for  off- 
highway  motorcycles.  We  are  interested 
in  providing  regidatory  programs  for  off- 
highway  and  highway  motorcycles  that 
are  consistent,  and  which  may  also 
allow  for  the  transfer  of  technology 
across  product  lines  for  manufacturers. 

This  ANPRM  covers  engines  and 
vehicles  that  vary  in  design  and  use, 
and  many  readers  may  only  be 
interested  in  one  or  two  of  the 
applications.  There  are  various  ways  we 
could  group  the  engines  and  present 
information.  For  purposes  of  this 


^  As  a  shorthand  notation  in  this  document,  we 
are  using  "recreational  marine  engines"  to  mean 
recreational  marine  diesel  engines  and  all  gasoline 
SD/1  engines,  even  though  some  SD/1  applicaticns 
could  be  commercial. 

♦  See  Final  Finding,  "Control  of  Emissions  from 
New  Nonroad  Spark-Ignition  Engines  Rated  above 
19  Kilowatts  and  New  Land-Based  Recreational 
Spark-Ignition  Engines"  elsewhere  in  today's 
Federal  Register  for  EPA's  Rnding  for  Large  SI 
engines  and  recreational  vehicles.  EPA's  findings 
for  marine  engines  are  contained  in  61  FR  52088 
(October  4,  1996)  for  gasoline  engines  and  64  FR 
73299  (December  29.  1999)  for  diesel  engines. 


ANPRM,  we  have  chosen  to  group 
engines  by  common  applications  (e.g. 
recreational  land-based  engines,  marine 
engines,  large  spark  ignition  engines 
used  in  commercial  applications).  We 
have  attempted  to  organize  the 
dociunent  in  a  way  that  allows  each 
reader  to  focus  on  the  applications  of 
particular  interest.  The  Air  Quality 
discussion  which  follows  in  section  II  is 
genei^I  in  nature  and  applies  to  all  the 
categories  covered  by  the  ANPRM. 
Sections  III  duough  VI  of  die  ANPRM 
present  self-contained  discussions  of 
standards  and  programs  for  each  of  the 
vehicle  and  engine  categories.  While 
some  of  the  information  may  be 
repetitive  among  the  discussions,  we 
hope  that  this  structiue  helps  the  reader 
focus  on  the  categories  and  information 
of  interest.  The  remaining  sections  VII 
through  X  are  generally  applicable  to  all 
of  the  engines  and  vehicles. 

n.  Air  Quality 

A.  Overview 

As  directed  by  the  Act,  EPA  has  set 
National  Ambient  Air  Quality  Standards 
for,  among  other  pollutants,  ground- 
level  carbon  monoxide,  ozone,  NO2,  and 
particidate  matter.^  States  are  divided 
into  discrete  areas  for  air  quality 
planning  purposes.  Currently,  17  areas 
around  the  U.S.  are  classified  as  CO 
nonattaiimient  areas.  Additionally,  31 
areas  are  not  in  attainment  with  ozone 
air  quality  standards. 

State  and  local  governmental 
organizations  charged  with  designing 
and  implementing  emission  control 
programs  to  bring  specific  areas  into 
attaiimient  with  these  air  quality 
standards  have  mounted  significant 
efforts  in  recent  years  to  reduce  CO  and 
ozone  concentrations.  Their  state 
implementation  plans,  combined  with 
federal  stationary  and  mobile  source 
emission  control  programs,  have  yielded 
encoiu'aging  signs  of  success.  Emissions 
of  the  targeted  pollutants  have  beea 
significandy  reduced  in  many  areas. 
Average  Ccirbon  monoxide  and  ozone 
levels,  as  well  as  the  number  of 
nonattainment  areas,  are  beginning  to 
decrease.  We  project,  however,  that 
emission  increases  accompanying 
general  growth  and  economic  expansion 
will  eventually  outpace  per-source 
emission  rate  reductions.  Increases  in 
the  number  of  sovuces,  as  well  as 
increased  use  of  existing  souirces,  mean 
that  even  full  implementation  of  current 
emission  control  programs  may  fall 
short  of  that  needed  to  achieve  long 
term  attaiiunent  and  maintenance  of  the 
air  quality  standards. 


In  addition  to  nonattainment 
concerns,  we  are  also  concerned  about 
hazardous  air  pollutants  (air  toxics).  In 
August  2000,  we  proposed  a  list  of 
Mobile  Source  Air  Toxics  (MSATs)  of 
concern,  including  those  emitted  fi-om 
nonroad  engines.^  These  pollutants  are 
known  or  suspected  to  have  serious 
health  impacts.  The  engines  and 
vehicles  included  in  this  ANFRM  are 
sources  of  MSATs  which  are  included 
on  the  proposed  list,  including  diesel 
exhaust  and  several  components  of  VOC 
emissions. 

B.  Public  Health  and  Welfare  Concerns 

The  nonroad  engines  included  in  this 
ANPRM  and  highway  motorcycles  all 
contribute  to  air  pollution  with  a  wide 
range  of  adverse  health  and  welfare 
impacts.  The  following  sections  contain 
a  brief  description  of  some  of  the  health 
effects  associated  with  ozone,  PM,  air 
toxics  and  CO  and  the  importance  of 
continuing  to  reduce  the  associated 
emissions.  This  section  also  contains  a 
brief  description  of  issues  that  are 
unique  to  the  engines  and  vehicles 
being  considered  in  this  docimient.  The 
NPRM  will  contain  a  more  detailed 
discussion  of  the  health  and  welfare 
benefits  which  can  be  expected  from  a 
program  regulating  these  engines. 

1 .  Ozone  and  its  Precursors 

Ground-level  ozone,  the  main 
ingredient  in  smog,  is  formed  by 
complex  chemical  reactions  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (  NOx)  in  the  presence  of  heat 
and  siudight.  Ozone  forms  readily  in  the 
lower  atmosphere,  usually  diuing  hot, 
siunmer  weather.  VOCs  are  a  broad 
group  of  compounds  composed  mainly 
of  hydrocarbons  (HC).  Aldehydes, 
alcohols,  and  ethers  are  also  present,  but 
in  small  amoimts.  VOCs  are  emitted 
from  a  variety  of  soiui:es,  including 
motor  vehicles,  chemical  plants, 
refineries,  factories,  consumer  and 
commercial  products,  and  other 
industrial  soiuces.  NOx  is  emitted 
largely  from  motor  vehicles,  nom-oad 
equipment,  power  plants,  and  other 
sources  of  combustion. 

Ozone  is  a  highly  reactive  chemical 
compound  which  can  damage  both 
biological  tissues  and  man-made 
materials.  When  inhaled,  ozone  can 
cause  acute  respiratory  problems; 
aggravate  asthma;  cause  significant 
temporary  decreases  in  lung  function  of 
15  to  over  20  percent  in  some  healthy 
adults;  cause  inflammation  of  lung 
tissue;  may  increase  hospital  admissions 
and  emergency  room  visits;  and  impair 
the  body's  inunime  system  defenses, 


making  people  inore  susceptible  to 
respiratory  illnesses.  In  addition  to 
human  health  effects,  ozone  adversely 
affects  crop  yield,  vegetation  and  forest 
growth,  and  the  durability  of  materials. 
Because  ground-level  ozone  interferes 
with  the  ability  of  a  plant  to  produce 
and  store  food,  plants  become  more 
susceptible  to  disease,  insect  attack, 
harsh  weather  and  other  environmental 
stresses.  Ozone  causes  noticeable  foliar 
damage  in  many  crops,  trees,  and 
ornamental  plants  [i.e.,  grass,  flowers, 
shrubs,  and  trees)  and  causes  reduced 
growth  in  plants.  Studies  indicate  that 
current  ambient  levels  of  ozone  are 
responsible  for  damage  to  forests  and 
eco.systems  (including  habitat  for  native 
animal  species). 

Besides  their  role  as  an  ozone 
precursor,  NOx  emissions  produce  a 
wide  variety  of  health  and  welfare 
effects.^  **  Nitrogen  dioxide  can  irritate 
the  lungs  and  lower  resistance  to 
respiratory  infection  (such  as  influenza). 
NOx  emissions  are  an  important 
preciusor  to  acid  rain  and  may  affect 
both  land  and  water  ecosystems. 
Atmospheric  deposition  of  nitrogen 
leads  to  excess  nutrient  enrichment 
problems  ("eutrophication")  in  the 
Chesapeake  Bay  and  several  nationally 
important  estuaries  along  the  East  and 
Gulf  Coasts.  Eutrophication  can  produce 
multiple  adverse  effects  on  water 
quality  and  the  aquatic  environment, 
including  increased  algal  blooms, 
excessive  phytoplaidcton  growrth,  and 
low  or  no  dissolved  oxygen  in  bottom 
waters.  Eutrophication  also  reduces 
sunlight,  causing  losses  in  submerged 
aquatic  vegetation  critical  for  healthy 
estuarine  ecosystems. 

Need  for  NOx  and  VOC  Control. 
Photochemical  modeling  highlights  the 
fact  that  ozone  pollution  is  a  regional 
problem,  not  simply  a  local  or  state 
problem.  Ozone  and  its  precursors  are 
transported  long  distances  by  winds  and 
other  meteorological  events.  Thus, 
achieving  ozone  attainment  for  an  area, 
and  thereby  protecting  its  citizens  from 
ozone-related  health  effects,  often 
depends  on  the  ozone  and  preciu'sor 
emission  levels  of  upwind  areas.  For 
many  areas  with  persistent  ozone 
problems,  attainment  of  the  ozone 
NAAQS  will  require  control  strategies 
for  both  NOx  and  VOC  Uiat  extend 
beyond  the  areas'  boundaries. 

We  expect  that  reducing  NOx  and  HC 
emissions  from  engines  that  would  be 


!i  See  42  U.S.C.  7409. 
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regulated  imder  this  potential  program 
would  help  reduce  the  health  and 
welfare  effects  of  ozone.^  Manufactxu-ers 
and  users  of  snowmobiles  provided 
comments  during  the  'finding" 
rulemaking  indicating  that  snowmobiles 
should  not  be  regulated  for  ozone 
preciu-sors  because  snowmobiles  are 
used  during  cold  weather,  when  ozone 
is  less  of  a  health  concern.'"  However, 
ozone  preciu'sors  are  also  responsible 
for  other  pollution  problems  including 
air  toxics,  discussed  below,  and  indirect 
PM.  We  are  examining  the  need  to 
reduce  precursors  of  ozone  in  the 
context  of  this  ndemaking  and  request 
comment.  In  particular,  we  request 
comment  on  whether  EPA  should 
distinguish  snowmobiles  from  other 
recreational  vehicles  in  regulating  ozone 
preciusors  and  whether  emissions  of 
ozone  preciu'sors  such  as  NOx  and  VOC 
should  in  any  case  be  regulated  due  to 
other  pollution  problems. 

2.  Particulate  Matter 

Particulate  matter  (PM)  is  the  general 
term  used  for  a  mixtiu-e  of  solid 
particles  and  liquid  droplets  fotmd  in 
the  air.  These  particles,  which  come  in 
a  wide  range  of  sizes,  originate  from 
many  different  stationary  and  mobile 
soiu'ces  as  well  as  from  natural  sources. 
They  may  be  emitted  directly  by  a 
source  (direct  emissions)  or  formed  in 
the  atmosphere  by  the  transformation  of 
gaseous  precursor  emissions  such  as 
sulphiu  dioxide  (SO2),  nitrogen  oxides 
(NOx),  or  organic  compounds 
(secondary  particles).  Their  chemical 
and  physical  compositions  vary 
depending  on  source  location,  time  of 
year  and  meteorology. 

Scientific  studies  show  a  Unk  between 
inhalable  PM  (alone,  or  combined  with 
other  pollutants  in  the  air)  and  a  series 
of  significant  health  effects.  Inhalable 
PM  includes  both  fine  and  coarse 
particles.  Fine  particles  can  be  generally 
defined  as  those  particles  with  an 
aerodjTiamic  diameter  of  2.5  microns  or 
less  (also  known  as  PM2  5),  and  coarse 
particles  are  those  with  an  aerodynamic 
diameter  between  2.5  and  10  microns. 
All  particles  10  microns  or  smaller  are 
called  PMio-  The  health  and 
enviromnental  effects  of  PM  are  strongly 
related  to  the  size  of  the  particles. 

Diesel  particles  are  a  component  of 
both  coarse  and  fine  PM,  but  fall  mosdy 
in  the  fine  range.  Both  coarse  and  fine 
particles  can  accumulate  in  the 
respiratory  system  and  are  associated 
with  numerous  health  effects.  Exposing 


*The  emissions  inventory  contributions  for  these 
sources  are  provided  in  the  Final  Finding  document 
referenced  in  footnote  4. 

>°  International  Snowmobile  Manufecturers 
Association,  Docket  A-98-01,  document  IV-D-03. 


to  coarse  fraction  particles  is  primarily 
associated  with  the  aggravation  of 
respiratory  conditions  such  as  asthma. 
Fine  particles  are  more  deeply  inhaled 
into  the  lungs  than  course  particles. 
They  are  most  closely  associated  with 
such  health  effects  as  decreased  limg 
fiuiction,  increased  hospital  admissions 
and  emergency  room  visits,  increased 
respiratory  symptoms  and  disease,  and 
premature  death.  Sensitive  groups  that 
appear  to  be  at  greatest  risk  to  such 
effects  include  the  elderly,  individuals 
with  cardiopidmonary  disease  such  as 
asthma,  and  cluldren. 

In  addition,  PM  causes  adverse 
impacts  to  the  environment.  Fine  PM  is 
the  major  cause  of  reduced  visibility  in 
parts  of  the  United  States,  including 
many  of  our  National  Parks.  Other 
environmental  impacts  occur  when 
particles  deposit  onto  soils,  plants, 
water  or  materials.  For  example, 
particles  containing  nitrogen  and 
sidphur  that  deposit  on  to  land  or  water 
bodies  may  change  the  nutrient  balance 
and  acidity  of  those  environments.  An 
ecosystem  condition  known  as 
"nitrogen  saturation,"  where  addition  of 
nitrogen  to  soil  over  time  exceeds  the 
capacity  of  the  plants  and 
microorganisms  to  utilize  and  retain  the 
nitrogen,  has  already  occiured  in  some 
areas  of  the  United  States.  When 
deposited  in  sufficient  quantities  such 
as  near  unpaved  roads,  tilled  fields,  or 
quarries,  particles  block  sunlight  ttom 
reaching  the  leaves,  stressing  or  killing 
plants.  Finally,  PM  causes  soiling  and 
erosion  damage  to  materials,  including 
cidturally  important  objects  such  as 
carved  monuments  and  statues. 

Recreational  marine  diesel  engines 
tend  to  be  concentrated  in  specific  areas 
of  the  coimtry  (ports,  coastal  areas,  lakes 
and  rivers),  so  the  emissions 
contribution  of  these  engines  in  local 
areas  can  be  more  important. 
Consequendy  addressing  PM  and  other 
emissions  frtim  recreational  marine 
diesel  engines  can  be  an  important  tool 
toward  the  goal  of  reducing  health  and 
environmental  hazards. 

Considerations  For  PM  From 
Recreational  Two-Stroke  Gasoline 
Engines.  Two-stroke  engines  used  in 
land-based  recreational  vehicles 
generally  use  a  fuel  and  oil  mixture  to 
both  produce  power  while  lubricating 
the  engine.  As  much  as  30  percent  of  the 
intake  charge  passes  through  the  engine 
imbiuned  and  exhausts  to  the 
atmosphere.  As  a  consequence,  PM 
emissions  from  these  engines  can  be 
very  high.  Two  stroke  gasoline  engines 
are  commonly  used  in  off-highway 
motorcycles  and  snovnnobiles. 

Snowmobile  engine  emissions  are  of 
particular  concern  in  enviromnentally 
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sensitive  areas,  such  as  Yellowstone 
National  Park.  Snowmobiles  are 
typically  powered  by  2-stroke  engines 
that  have  high  emissions  of 
hydrocarbons  (HC),  carbon  monoxide 
(CO)  and  PM  compared  to  4-stroke 
engines.  Recent  studies  have  concluded 
that  particulate  emission  rates  from  a 
snowmobile  engine  are  more 
comparable  to  those  of  older,  pre- 
control  diesel  engines. "'^  Particle 
diameters  were  found  to  be  typically 
less  than  0.1  microns,  which  is  of 
respirable  size  and  able  to  be  delivered 
into  the  deepest  and  most  sensitive 
areas  of  the  human  lung.  While 
formation  rates  of  secondary  PM  may  be 
lower  in  the  winter  months,  PM 
concentrations  can  be  elevated  under 
some  meteorological  conditions  {e.g., 
low  mixing  heights).  We  request 
comment  on  the  health  beneRts  of 
reducing  PM  emissions  from 
recreational  vehicle  2-stroke  gasoline 
engines. 

3.  Air  Toxics 

These  engines  are  also  sources  of  a 
nxmiber  of  chemical  species  which  we 
have  proposed  to  Ust  as  mobile  source 
air  toxics  (MSATs),  that  are  known  or 
suspected  human  or  animal 
carcinogens,  or  have  serious  noncancer 
health  effects. '^  They  include  pollutants 
such  as  diesel  exhaust,  benzene,  1,3- 
butadiene,  formaldehyde,  acetaldehyde, 
and  acrolein,  described  in  more  detail 
below.  While  the  harmful  effects  of  air 
toxics  are  of  particular  concern  In  areas 
closest  to  where  they  are  emitted,  they 
can  also  be  transported  and  affect  other 
geographic  areas.  Some  can  persist  for 
considerable  time  in  the  environment. 

Many  of  the  air  toxics  discussed 
below  are  components  of  VOC  and  we 
expect  that  the  HC  standards  discussed 
in  this  document  would  reduce 
exposure  to  air  toxics  and  therefore 
reduce  the  incidence  of  cancer  and 
noncancer  health  effects  related  to 
emissions  from  these  engines.  We 
request  comment  on  the  need  to  control 
air  toxics  emissions  from  the  engines 
and  vehicles  included  in  this  document. 

Considerations  for  Diesel  Exhaust. 
Diesel  exhaust  emissions  are  a  by- 
product of  incomplete  combustion  and 
include  gaseous  and  particulate 
components.  Gaseous  components  of 


"  "Characterization  of  Snowmobile  Particulate 
Emissions  conducted  for  Yellow  Stone  Park 
Foundation  Inc.."  James  N.  Carroll  and  Feff  J.  White, 
Southwest  Research  Institute,  June  1999. 

'2  "Emissions  from  Snowmobile  Engines  using 
bio-based  fuels  and  lubricants  conducted  for  the 
Montana  department  of  Environmental  Quality," 
Jeff  J.  White  and  James  N.  Carroll,  Southwest 
Research  Institute,  October  1998. 
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diesel  exhaust  include  organic 
compounds,  sulfur  compounds,  carbon 
monoxide,  carbon  dioxide,  water  vapor, 
and  excess  air  (nitrogen  and  oxygen). 
Particulate  components  include  many 
organic  compounds  that  are  mutagenic 
as  well  as  several  trace  metals 
(including  chromium,  manganese, 
mercury  and  nickel)  that  may  have 
general  toxicological  significance 
(depending  on  the  specific  chemical 
species).  In  addition,  small  amounts  of 
dioxins  have  been  measured  in  diesel 
exhaust,  some  of  which  may  partition  to 
the  particle  phase. 

Because  the  chemical  composition  of 
diesel  exhaust  includes  hazardous  air 
pollutants,  or  air  toxics,  diesel  exhaust 
emissions  are  of  concern  to  the  agency. 
There  have  been  health  studies  specific 
to  diesel  exhaust  emissions  which 
indicate  potential  hazards  to  human 
health  that  appear  to  be  specific  to  this 
emissions  source.  For  chronic  exposure, 
these  hazards  include  respiratory 
system  toxicity  and  carcinogenicity. 
Acute  exposure  also  causes  transient 
effects  (a  wide  range  of  physiological 
symptoms  stemming  from  irritation  and 
inflammation  mostly  in  the  respiratory 
system)  in  humans  though  they  are 
highly  variable  depending  on  individual 
human  susceptibility. 

The  EPA  draft  Health  Assessment 
Document  for  Diesel  Exhaust  was 
reviewed  in  a  public  session  by  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  EPA's  Science 
Advisory  Board  on  October  12-13, 
2000. i"  The  CASAC,  in  pubUc  session, 
found  that  the  Agency's  conclusion  that 
diesel  exhaust  is  hkely  to  be 
carcinogenic  to  humans  by  inhalation, 
was  scientifically  sound.  The  comments 
provided  by  CASAC  on  the  draft 
Assessment  are  being  incorporated  into 
the  final  Assessment  to  be  released  in 
late  2000  or  early  2001.  Cahfomia  EPA 
has  identified  diesel  PM  as  a  toxic  air 
contaminant.  15  Several  other  agencies 
and  governing  bodies  have  also 
designated  diesel  exhaust  or  diesel  PM 
as  a  "potential"  or  "probable"  himian 
carcinogen.'*'^'*  The  International 


•«U.S.  EPA(2000)  Health  Assessment  Document 
for  Diesel  Exhaust:  SAB  Review  Draft  EPA/600/8- 
90/057  Office  of  Research  and  E)evelopment, 
Washington.  D.C.  The  dociunent  is  available 
electronically  at  www.epa.gov/ncea/dieslexh.htm. 

'*  "Proposed  Identification  of  Diesel  Exhaust  at  a 
Toxic  Air  Contaminant,  Health  risk  assessment  for 
diesel  exhaust,"  California  Environmental 
Protection  Agency,  April  1998. 

'*  "Carcinogenic  effects  of  exposure  to  diesel 
exhaust,"  NIOSH  Current  Intelligence  Bulletin  50. 
DHHS,  Publication  No.  88-116,  1988. 

>'  "Diesel  and  gasoline  engine  exhausts  and  some 
nitroarenes,"  Vol.  46,  Monographs  on  the 
evaluation  of  carcinogenic  risks  to  humans. 
International  Agency  for  Research  on  Cancer,  World 
Health  Organization,  1989. 


Agency  for  Research  on  Cancer  (LARC) 
considers  diesel  exhaust  a  "probable" 
human  carcinogen  and  the  National 
Institutes  for  Occupational  Safety  and 
Health  have  classified  diesel  exhaust  a 
"potential  occupational  carcinogen". 
Thus,  the  concern  for  the  health  hazard 
resulting  from  diesel  exhaust  exposures 
is  widespread.  We  request  comment  on 
the  health  benefits  of  reducing  PM 
emissions  from  marine  diesel  engines. 

Benzene.  Benzene  is  an  aromatic 
hydrocarbon  which  is  present  as  a  gas 
in  both  exhaust  and  evaporative 
emissions  from  motor  vehicles.  Benzene 
in  the  exhaust  expressed  as  a  percentage 
of  total  organic  gases  (TOG),  varies 
depending  on  control  technology  (e.g., 
type  of  catalyst)  and  the  levels  of 
benzene  and  aromatics  in  the  fuel,  but 
is  generally  about  four  percent  from 
gasoline  engines.  The  benzene  fraction 
of  gasoline  evaporative  emissions  also 
depends  on  control  technology  (i.e.,  fuel 
injector  or  carburetor)  and  fuel 
composition  (e.g.  benzene  level  and 
Reid  Vapor  Pressure  or  RVP)  and  is 
generally  about  one  percent. 

The  EPA  has  recenUy  reconfirmed 
that  benzene  is  a  known  human 
carcinogen  by  all  routes  of  exposure 
(including  leukemia  at  high,  prolonged 
air  exposiu-es),  and  is  associated  with 
additional  health  effects  including 
genetic  changes  in  humans  and  animals 
and  increased  proliferation  of  bone 
marrow  cells  in  mice.'^  Respfration  is 
the  major  source  of  human  exposiu-e. 
Long-term  exposure  to  high  levels  of 
benzene  in  the  air  has  been  shown  to 
cause  cancer  of  the  tissues  that  form 
white  blood  cells.  Among  these  are 
acute  nonlymphocytic  leukemia, 
chronic  lymphocytic  leukemia  and 
possibly  multiple  myeloma  (primary 
malignant  tumors  in  the  bone  marrow). 
A  number  of  adverse  noncancer  health 
effects,  blood  disorders  such  as 
preleukemia  and  aplastic  anemia,  have 
also  been  associated  with  low-dose, 
long-term  exposure  to  benzene.  People 
with  long-term  exposure  to  benzene 
may  experience  harmful  effects  on  the 
blood-forming  tissues,  especially  the 
bone  marrow.  Many  blood  disorders 
associated  with  benzene  exposure  may 
occur  without  symptoms. 

OSHA  recently  conducted  an 
industrial  hygiene  survey  to  examine 
park  employee  exposures  during  winter 


at  Yellowstone  National  Park.  2°  They 
reported  exposure  to  benzene  above  the 
NIOSH  recommended  exposure  levels 
(REL)  of  0.10  ppm.  Since  exhaust 
emission  benzene  levels  generally 
decrease  as  HC  emissions  decrease,  we 
expect  new  emission  control  technology 
to  substantially  reduce  ambient  benzene 
levels. 

1 ,3-Butadiene.  1,3-butadiene  is 
formed  in  engine  exhaust  by  incomplete 
combustion  of  fuel.  It  is  not  present  in 
evaporative  and  refueling  emissions, 
because  it  is  not  present  in  any 
appreciable  amount  in  gasoline  fuel. 
1,3-butadiene  accounts  for  0.4  to  1.0 
percent  of  total  exhaust  TOG,  depending 
on  control  technology  and  fuel 
consumption.  Noruoad  mobile  soiut:es 
contribute  15.2  percent  to  the  1,3- 
butadiene  inventory  (baseline  NTI). 

The  Environmental  Health  Committee 
of  EPA's  Scientific  Advisory  Board 
(SAB),  in  reviewing  the  draft  document, 
issued  a  majority  opinion  that  1,3- 
butadiene  should  be  classified  as  a 
probable  human  carcinogen.2'-22  The 
Agency  has  revised  the  draft  Health  Risk 
Assessment  of  1,3-butadiene  based  on 
the  SAB  and  public  comments.  The 
draft  Health  Risk  Assessment  of  1,3- 
butadiene  will  undergo  the  Agency 
consensus  review,  during  which  time 
additional  changes  may  be  made  prior 
to  its  public  release  and  placement  on 
the  Integrated  Risk  Information  System 
(IRIS). 

Formaldehyde.  Nonroad  mobile 
sources  contribute  23  percent  to  the 
formaldehyde  inventory  (baseline  NTI). 
EPA  has  classified  formaldehyde  as  a 
probable  human  carcinogen  based  on 
evidence  in  humans  and  in  rats,  mice, 
hamsters,  and  monkey s.^ 3 
Epidemiological  studies  in 
occupationally  exposed  workers  suggest 
that  long-term  inhalation  of 
formaldehyde  may  be  associated  with 
tumors  of  the  nasopharyngeal  cavity, 
nasal  cavity  and  sinus.  Formaldehyde 
exposvue  also  causes  a  range  of 
noncancer  health  effects,  including 
irritation  of  the  eyes  (tearing  of  the  eyes 
and  increased  blinking)  and  mucous 
membranes.  Sensitive  individuals  may 
experience  these  adverse  effects  at  lower 
concentrations  than  the  general 
popidation.  In  persons  with  bronchial 


IB  "Diesel  fuel  and  exhaust  emissions: 
International  program  on  chemical  safety,"  World 
Health  Organization.  1996. 

19  "U.S.  EPA,  Carcinogenic  Effects  of  Benzene:  An 
Update,"  National  Center  for  Environmental 
Assessment,  Washington,  D.C.  1998. 
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Survey  of  Parit  Employee  Exposures  During  Winter 
Use  at  Yellowstone  National  Park,"  February,  2000. 

2>  "U.S.  EPA  Health  Risk  Assessment  of  1,3- 
Butadiene,"  EPA/600/P-98/001A,  February  1998. 

""An  SAB  Report:  Review  of  the  Health  Risk 
Assessment  of  1,3-Butadiene,"  EPA-SAB-EHC-98, 
August  1998. 

"  "U.S.  EPA  Assessment  of  health  risks  to 
garment  workers  and  certain  home  residents  from 
exposure  to  formaldehyde,"  Office  of  Pesticides  and 
Toxic  Substances,  April  1987. 


asthma,  the  upper  respiratory  irritation 
caused  by  formaldehyde  can  precipitate 
an  acute  asthmatic  attack. 

The  OSHA  industrial  hygiene  survey 
at  Yellowstone,  described  above, 
reported  exposure  to  formaldehyde  at 
0.033  ppm,  which  is  above  the  NIOSH 
recommended  exposure  level  of  0.016 
ppm. 

Acetaldehyde.  Nonroad  mobile  source 
emissions  are  responsible  for  27  percent 
of  the  total  acetaldehyde  inventory 
(Baseline  NTI).  Acetaldehyde  is 
classified  as  a  probable  human 
carcinogen  and  humans  are  exposed  by 
inhalation,  oral,  and  intravenous  routes. 
The  primary  acute  effect  of  exposiu«  to 
acetaldehyde  vapors  is  irritation  of  the 
eyes,  skin  and  respiratory  tract.  At  high 
concentrations,  irritation  and 
pulmonary  effects  can  occur,  which 
covdd  facilitate  the  uptake  of  other 
contaminants. 

Acrolein.  Nonroad  mobile  source 
emissions  are  responsible  for  1 1  percent 
of  the  total  acrolein  invenory  (Baseline 
NTI).  Acrolein  is  extremely  toxic  to 
himians  when  inhaled,  with  acute 
exposure  resulting  in  upper  respfratory 
tract  irritation  and  congestion.  "The 
Agency  has  developed  a  reference 
concentration  for  inhalation  (RfC)  of 
acrolein  of  0.02  micrograms/m^. 
Although  no  information  is  available  on 
its  carcinogenic  effects  in  himians,  EPA 
considers  acrolein  a  possible  hiunan 
carcinogen  based  on  laboratory  animal 
data.z" 

4.  Carbon  Monoxide  (CO) 

Carbon  monoxide  (CO)  is  a  colorless, 
odorless  gas  produced  through  the 
incomplete  combustion  of  carbon-based 
fuels.  Carbon  monoxide  enters  the 
bloodstream  through  the  lungs  and 
reduces  the  delivery  of  oxygen  to  the 
body's  organs  and  tissues.  The  health 
threat  from  CO  is  most  serious  for  those 
who  suffer  from  cardiovascular  disease, 
particularly  those  with  angina  or 
peripheral  vascular  disease.  Healthy 
individuals  also  are  affected,  but  only  at 
higher  CO  levels.  Exposure  to  elevated 
CO  levels  is  associated  with  impairment 
of  visual  perception,  work  capacity, 
manual  dexterity,  learning  ability  and 
performance  of  complex  tasks. 

Several  recent  epidemiological 
studies  have  shown  a  link  between  CO 
and  premature  morbidity  (including 
angina,  congestive  heart  failure,  and 
other  cardiovascular  diseases).  Several 
studies  in  the  United  States  and  Canada 
have  also  reported  an  association  of 
ambient  CO  exposures  with  frequency 


of  cardiovascular  hospital  admissions, 
especially  for  congestive  heart  failure 
(CHF).  An  association  of  ambient  CO 
exposure  with  mortality  has  also  been 
reported  in  epidemiological  studies, 
though  not  as  consistently  or 
specifically  as  with  CHF  admissions. 
EPA  is  reviewing  these  studies  as  part 
of  the  CO  Criteria  Dociunent  process. 

The  toxicity  of  CO  effects  on  blood, 
tissues  and  organs  have  also  been  topics 
of  substantial  research  efforts.  Such 
studies  provided  information  for 
establishing  the  NAAQS  for  CO.  The 
ciurent  primary  NAAQS  for  CO  are  35 
parts  per  million  for  the  one-hour 
average  and  9  parts  per  miUion  for  the 
eight-hoiu'  average.  There  are  currently 
17  designated  CO  nonattainment  areas, 
with  a  combined  population  of  31 
miUion.  EPA  estimated  that  emissions 
bom  nonroad  gasoline  engines  and 
vehicles  have  increased  by  24  percent 
from  1980  to  1998." 

In  addition  to  concerns  related  to  air 
quality  standards  for  broad  areas, 
exhaust  emissions  from  indoor 
applications  can  cause  CO  poisoning 
from  individual  human  exposiu*.  These 
engines  (for  example,  engines  used  in 
forklifts)  routinely  operate  in 
warehouses  and  production  facilities. 
Unregulated  industrial  SI  engines 
frequentiy  have  exhaust  CO 
concentrations  over  30,000  ppm  (3 
percent).  The  maximum  allowable  time- 
weighted  average  8-hour  workplace 
exposure  set  by  the  Occupational  Safety 
and  Health  Administration  is  50  ppm. 
Manufacturers  in  some  cases  may  adjust 
engine  calibration  for  somewhat  lower 
CO  emission  levels.  Also,  engines  used 
indoors  are  often  fueled  with  LPG, 
which  typically  has  lower  CO  exhaust 
concentrations  than  gasoline-fueled 
engines.  However,  improper 
maintenance  or  poor  calibrations  can 
lead  to  even  higher  levels  than  the 
30,000  ppm  level  noted  above  fit)m  any 
industrial  SI  engine. 

The  typical  snowmobile,  which 
utilizes  a  two-stroke  engine,  produces 
significanUy  more  CO  than  a  modem 
automobile  on  a  unit  of  work  basis. 
There  has  been  an  increasing  concern 
that  snowrmobile  emissions  in  and 
around  some  national  parks  are  reaching 
significant  levels.  During  the  winters  of 
1994-95  and  1995-96,  studies  were 
conducted  at  Yellowstone,  Flagg  Ranch, 
and  Grand  Teton  National  Park  which 
indicated  that  snowmobile  toiuists  are 
potentially  exposed  to  significant  CO 


""U.S.  EPA  Integrated  Risk  Assessment  System 
(IRIS),"  Office  of  Health  and  Environmental 
Assessment,  Cincinnati,  OH.  1993. 


"  U.S.  EPA  (March  2000).  "National  Air  Pollutant 
Emission  Trends.  1900-1998,"  Office  of  Air  Quality 
and  Standards. 


76802 


Federal  Register /Vol.  65,  No.  236  /  Thursday,  December  7,  2000  /  Proposed  Rules 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7,  2000 / Proposed  Rules 


76803 


levels. 2"  While  the  studies  did  not 
record  ofhcial  exceedances  of  the  CO 
NAAQs,  levels  near  and  in  some  cases 
above  the  35  ppm  NAAQS  standard 
were  observed.  These  measurements 
were  not  considered  NAAQS 
exceedances  because  sampling  methods 
and  measurement  locations  did  not 
meet  the  criteria  for  NAAQS 
measurements.  However,  the 
measurements  were  reported  to  be 
scientiBcally  valid  and  an  indication  of 
potentially  significant  exposure  to  CO. 

A  study  of  snov«nobile  rider  exposure 
conducted  at  Grand  Teton  National  Park 
showed  that  CO  levels  when  trailing  a 
single  snowmobile  at  distances  of  25- 
125  feet  at  speeds  of  10—40  mph  ranged 
from  0.5-23  ppm,  with  a  maximum 
level  of  45  ppm  (as  compared  to  the 


current  NAAQS  for  CO  of  35  ppmj.^" 
Since  snowmobile  riders  typically  travel 
in  large  groups,  the  riders  towards  the 
back  of  the  group  are  likely  to 
experience  significantly  higher 
exposures  to  CO.  An  additional 
consideration  is  that  the  risk  to  health 
from  CO  exposure  increases  with 
altitude,  especially  for  un-acclimated 
individuals.  Therefore,  a  park  visitor 
who  lives  at  sea  level  and  then  rides  his 
or  her  snowmobile  on  trails  at  high- 
altitude  is  more  susceptible  to  the 
effects  of  CO  than  local  residents.  In 
addition,  the  OSHA  industrial  hygiene 
survey  mentioned  earlier  reported  a 
peak  CO  exposure  of  268  ppm  for  a 
Yellowstone  employee,  in  exceedance  of 


the  NIOSH  peak  recommended 
exposure  limit  of  200  ppm. 

The  U.S.  Coast  Guard  reported  cases 
of  CO  poisoning  caused  by  recreational 
boat  usage. 2*  These  Coast  Guard 
investigations  into  recreational  boating 
accident  reports  between  1989  tol998, 
show  that  57  accidents  were  reported, 
totaling  87  injuries  and  32  fatalities,  that 
involved  CO  poisoning.  We  believe  that 
controlling  CO  emissions  from  marine 
engines  could  provide  some  benefits  to 
boaters. 

C.  National  Emissions  Inventory 

We  have  estimated  the  contribution  of 
the  sources  included  in  this  ANPRM  to 
the  nationwide  emissions  inventories 
for  the  2000  and  2007  calendar  years,  as 
shown  in  Table  n-l. 29 


Table  11-1.— Estimated  Nationwide  Annual  Emission  Levels 

[in  thousand  short  tons  (percent  of  mobile  source  inventory)] 


NOx 

HC 

CO 

PM 

Tons 

Percent 

Tons 

Percent 

Tons 

Percent 

Tons 

Percent 

Year  2000: 

Nonroad  Sources  In 
ANPRM  

Highway  Motorcycles 

371 
22 

2.8 
0.2 

822 

21 

11.0 
0.3 

7,15 

7 
147 

9.0 
0.2 

8.4 
0.4 

1.2 
0.1 

Year  2000  Total 

Year  2007: 

Nonroad  Sources  in 
ANPRM  

Highway  Motorcycles 

393 

444 
25 

3.0 

4.3 
0.2 

843 

870 
26 

11.3 

16.6 
0.5 

7,30 
4 

7,53 

6 

171 

9.2 

9.7 
0.2 

8.8 

9.2 

0.5 

1.3 

1.5 
0.1 

Year  2007  Total 

469 

4.5 

896 

17.1 

7,70 

7 

9.9 

9.7 

1.6 

m.  Recreational  Vehicles 

A.  Background 

1.  What  Recreational  Vehicles  Would  be 
Included  in  This  Rulemaking? 

The  vast  majority  of  vehicles  that  fall 
into  the  land-based  recreational  vehicles 
category  are  snowmobiles,  off-highway 
motorcycles  {e.g.,  dirt  bikes),  and  all 
terrain  vehicles  (ATVsj.^o  The  engines 
used  in  these  vehicles  are  a  subset  of 
nonroad  SI  engines. ^^  Engines  used  in 
recreational  vehicles  include  both  Small 
SI  (at  or  below  19  kW)  and  Large  SI 
engines  (above  19  kW).  These  engines, 
however,  were  excluded  from  our  Small 
SI  program  (for  lawn  mowers,  chain 


saws,  etc.)  because  they  have  different 
design  characteristics  and  usage 
patterns  than  other  engines  in  the  Small 
SI  category.  This  suggests  that  the 
recreational  engines  covered  by  this 
ANPRM  should  be  tested  differently 
than  Small  SI  engines.  We  would 
similarly  expect  to  treat  them  separately 
from  oiu:  Large  SI  engine  program 
(discussed  later  in  this  ANPRM).  We 
therefore  request  comment  on  whether 
engines  used  in  recreational  vehicles 
should  be  tested  and  regulated 
differently  from  other  small  and  Large 
SI  engines. 

In  our  rulemaking  regulating  Small  SI 
engines  (defined  as  nonroad  SI  engines 


below  19  kW),  we  established  criteria 
that  effectively  excluded  the  types  of 
engines  used  in  the  recreational  vehicles 
listed  above.^^  These  criteria,  such  as 
normal  range  of  operating  engine  rpm, 
can  greatly  affect  the  basic  engine 
design  and  the  opportunities  for 
emissions  control.  Engines  used  in  some 
other  types  of  recreational  vehicles  may 
be  covered  by  the  Small  SI  standards, 
depending  on  the  characteristics  of  the 
engines.  For  example,  lawnmower-type 
engines  used  in  go  carts  would  typically 
be  covered  by  the  Small  SI  standards. 
Engines  used  in  golf  carts  are  also 
typically  included  in  the  Small  SI 
program  due  to  their  design  and 


'8  Exposure  to  Snowmobile  Riders  to  Carbon 
Monoxide,  Park  Science  Volume  17 — No.  1, 
National  Park  Service,  U.S.  Department  of  the 
Interior. 

"  Snook  and  Davis,  1997,  "An  Investigation  of 
Driver  Exposure  to  Carbon  Monoxide  While 
Traveling  Behind  Another  Snowmobile." 


2B  Summarized  in  an  e-mail  Phil  Cappel  of  the 
U.S.  Coast  Guard  to  Mike  Samulski  of  the  U.S. 
Environmental  Protection  Agency,  October  19, 
2000. 

2*  Inventory  data  is  further  provided  in  Tables  1 
and  2  of  the  Final  Finding  (see  footnote  4). 


'"  ATVs  are  typically  four-wheeled  vehicles  that 
are  straddled  by  the  operator. 

"  Almost  all  recreational  vehicles  are  equipped 
with  SI  engines.  Any  diesels  used  in  these 
applications  must  meet  our  nonroad  diesel  engine 
standards. 

"  See  40  CFR  90.1(b)(5)  for  the  list  of  criteria. 


operating  characteristics  being  similar  to 
lawnmower-type  applications. 

There  may  be  other  types  of 
recreational  vehicles  that  should  be 
included  in  the  recreational  vehicles 
program  in  addition  to  snovraiobiles, 
off-highway  motorcycles,  and  ATVs.  For 
example,  some  small  mopeds  or  motor 
scooters  could  be  included  in  the 
program  depending  on  their 
characteristics. 33  We  are  interested  in 
information  and  request  comment  about 
other  types  of  vehicles  that  may  exist  so 
that  we  may  consider  them  in 
developing  our  proposals. 

There  may  be  some  imcertainty 
surrounding  the  use  of  "recreational"  in 
distinguishing  between  vehicle  types 
and  in  determining  which  set  of 
standards  a  vehicle  or  engine  must 
meet.  ATVs,  for  example,  may  have 
some  utility  aspects  to  their  use.  We 
request  comment  how  to  best 
differentiate  among  engines  types.  W^ 
could  establish  a  definition  for 
"recreational",  for  example,  based  on 
the  primary  intended  use  of  the  vehicle 
model.  Under  such  an  approach, 
vehicles  primarily  intended  for  utility  or 
work  use  by  the  manufacturer  would  be 
part  of  either  the  Small  or  Large  SI 
programs,  as  applicable.  We  could  also 
differentiate  engines  based  solely  upon 
engine  design  and  operating 
characteristics  without  regard  to  usage; 
this  option  might  eliminate  potential 
confusion  over  whether  a  particular 
engine  should  be  appropriately  certified 
as  a  "recreational"  or  "utility"  engine. 

Hobby  engines.  The  Small  SI  nUe 
categorized  engines  used  in  model  cars, 
boats,  and  airplanes  as  recreational 
engines  and  exempted  them  from  the 
Small  SI  program. 34  Historically,  we 
have  exempted  hobby  engines  from  our 
regulations.  The  nonroad  diesel  engine 
final  rule  exempted  hobby  engines  due 
to  feasibility,  testing,  and  compliance 
concerns  related  to  regulating  such 
small  engines.  Also  noted  in  the 
nonroad  diesel  engine  rule,  because 
hobby  engines  are  very  small  with  very 
low  power  output  relative  to  other 
nonroad  engines  and  have  low  annual 
usage  rates,  they  contribute  very  littie  to 
emissions  inventories. 3 ^  We  request 
comment  on  how  to  proceed  for  SI 
hobby  engines,  including  data  and 
information  that  would  allow  us  to 
further  consider  the  potential  for 


53  The  definition  of  motor  vehicle  excludes  "any 
vehicle  that  cannot  exceed  a  maximum  speed  of  25 
miles  per  hour  over  level,  paved  surfaces"  (see  40 
CFR  85.1703(a)(1)).  Such  vehicles  are  therefore 
considered  nonroad  vehicles. 

"80  FR  24292,  April  25.  2000. 

»63  FR  56971,  October  23.  1998. 


establishing  standards  for  them  or  for 
exempting  them  from  this  rule. 

2.  Who  Makes  Recreational  Vehicles? 

Based  on  industry  information 
available  to  us,  the  recreational  vehicle 
industry  appears  to  be  dominated  by 
eight  manufacturers.  Of  these  eight 
manufacturers,  seven  of  them 
manufacture  a  combination  of  two  or 
more  of  the  three  recreational  vehicle 
sub-categories:  off-highway  motorcycles, 
ATVs,  and  snowmobiles.  For  example, 
there  are  foiu-  major  companies  that 
manufacture  both  off-highway 
motorcycles  and  ATVs.  There  are  three 
major  companies  that  manufacture 
ATVs  and  snowmobiles  and  one  major 
company  that  manufactures  all  three. 
These  eight  companies  represent 
approximately  95  percent  of  all 
domestic  sales  of  recreational  vehicles. 

We  are  aware  of  five  major  companies 
that  dominate  sales  of  off-highway 
motorcycles.  Four  of  these  companies, 
Honda,  Kawasaki,  Suzuki,  and  Yamaha, 
are  long  established,  major  corporations 
that  manufacture  a  number  of  products 
including  highway  and  off-highway 
motorcycles.  They  have  dominated  the 
off-highway  motorcycle  market  for  over 
thirty  years.  The  fifth  major  company, 
KTM,  is  also  long  established  but  has 
had  a  major  impact  in  domestic  sales 
over  the  last  10  to  15  years.  These  five 
companies  account  for  approximately 
90  to  95  percent  of  all  domestic  sales  for 
off-highway  motorcycles.  There  are  also 
several  relatively  small  companies  that 
manufacture  off-highway  motorcycles, 
many  of  which  specialize  in  racing  or 
competition  machines. 

Based  on  available  industry 
information,  four  major  manufacturers, 
Arctic  Cat,  Bombardier  (also  known  as 
Ski-Doo),  Polaris,  and  Yamaha,  account 
for  approximately  99  percent  of  all 
domestic  snowmobile  sales.  The 
remaining  percent  comes  from  very 
small  manufacturers  who  tend  to 
specialize  in  imique  designs  or  racing 
machines.  The  ATV  sector  has  the 
broadest  assortment  of  major 
manufacturers.  With  the  exception  of 
KTM,  all  of  the  companies  noted  above 
for  off-highway  motorcycles  and 
snowmobiles  are  significant  ATV 
producers.  These  seven  companies 
represent  over  95  percent  of  total 
domestic  ATV  sales.  The  remaining  5 
percent  come  from  importers  who  tend 
to  import  inexpensive,  youth-oriented 
ATVs  from  China  and  other  Asian 
nations. 

3.  What  Types  of  Engines  Are  Used  in 
the  Vehicles? 

The  engines  used  in  recreational 
vehicles  tend  to  be  small,  air-  or  liquid- 


cooled,  reciprocating  Otto-cycle  engines 
that  operate  on  gasoline. 3^  They  are 
designed  to  be  used  in  vehicles,  where 
engine  performance  is  characterized  by 
hi^y  transient  operation,  with  a  wide 
range  of  engine  speed  and  load 
capability.  Maximum  engine  speed  is 
typically  well  above  5,000  rpm.  Also, 
the  vehicles  are  equipped  with 
transmissions  to  ensure  performance 
under  a  variety  of  operating  conditions. 

These  engines  can  be  separated  into 
two-stroke  and  four-stroke  designs.  The 
distinction  between  two-stroke  and 
four-stoke  engines  is  important  for 
emissions  because  two-stroke  engines 
tend  to  emit  much  greater  amounts  of 
unbumed  hydrocjirbons  (HC)  and 
particulate  matter  (PM)  than  four-stroke 
engines  of  similar  size  and  power.  Two- 
stroke  engines  also  have  greater  fuel 
consimiption  resulting  in  poorer  fuel 
economy  than  four-stroke  engines,  but 
they  also  tend  to  have  higher  power 
output  per  unit  displacement,  lighter 
weight,  and  better  cold  starting 
performance.  These  advantages 
combined  with  a  simple  design  and 
lower  manufacturing  costs  tend  to  make 
two-stroke  engines  a  popular  choice  as 
the  power  unit  for  recreationaJ  vehicles. 
Currentiy,  snowmobiles  use  two-stroke 
engines  almost  exclusively,  whereas 
about  63  percent  of  all  off-highway 
motorcycles  (predominantly  in  high 
performance,  youth,  and  entry-level 
bikes)  and  12  percent  of  all  ATVs  sold 
in  the  United  States  use  two-stroke 
engines.  Engine  displacement  for  off- 
highway  motorcycles  and  ATVs 
t)rpically  range  from  50  cubic 
centimeters  (cc)  to  500  cc  for  two-stroke 
engines,  and  50  cc  to  650  cc  for  four- 
stroke  engines.  Snowmobile  engines 
range  from  100  cc  to  over  1,000  cc. 

Tne  basis  for  the  differences  in  engine 
and  exhaust  emissions  performance 
between  two-stroke  and  four-stroke 
engines  can  be  foimd  in  the 
fundamental  differences  in  how  two- 
stroke  and  four-stroke  engines  operate. 
Four-stroke  operation  takes  place  in  four 
distinct  steps:  intake,  compression, 
power,  and  exhaust.  Each  step 
corresponds  to  one  up  or  down  "stroke" 
of  the  piston  or  180°  of  crankshaft 
rotation.  The  first  step  of  the  cycle  is  for 
an  "intake"  valve  in  the  combustion 
chamber  to  open  during  the  intake 
stroke  allowing  a  mixture  of  air  and  fuel 
to  be  drawn  into  the  cylinder  while  the 
piston  moves  down  the  cylinder.  The 
intake  valve  then  closes  and  the 
momentum  of  the  crankshaft  causes  the 


^Otto  cycle  is  another  name  for  a  spark-ignition 
engine  which  utilizes  a  piston  with  homogenous 
external  or  internal  air  and  fuel  mixture  formation 
and  spark  ignition. 
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piston  to  move  back  up  the  cylinder 
compressing  the  air  and  hiel  mixtxire.  At 
the  very  end  of  the  compression  stroke, 
the  air  and  fuel  mixture  is  ignited  by  a 
spark  from  a  spark  plug,  and  begins  to 
bum.  As  the  air  and  fuel  mixture  bums, 
increasing  temperature  and  pressure 
cause  the  piston  to  move  back  down  the 
cylinder.  This  is  referred  to  as  the 
"power"  stroke.  At  the  bottom  of  the 
power  stroke,  an  exhaust  valve  opens  in 
the  combustion  chamber  and  as  the 
piston  moves  back  up  the  cylinder,  -the 
blunt  gases  are  pushed  out  through  the 
exhaust  valve  to  the  exhaust  manifold, 
and  the  cycle  is  complete. 

In  a  four-stroke  engine,  combustion 
and  the  resulting  power  stroke  only 
occur  once  every  two  revolutions  of  the 
crankshaft.  In  a  two-stroke  engine,  on 
the  other  hand,  combustion  occurs  in 
every  revolution  of  the  crankshaft.  Two- 
stroke  engines  eliminate  the  intake  and 
exhaust  strokes,  leaving  only 
compression  and  power  strokes.  This  is 
due  to  the  fact  that  two-stroke  engines 
do  not  use  intake  and  exhaust  valves. 
Instead,  they  have  intake  and  exhaust 
"ports"  in  the  sides  of  the  cylinder 
walls.  With  a  two-stroke  engine,  as  the 
piston  approaches  the  bottom  of  the 
power  stroke,  it  uncovers  exhaust  ports 
in  the  wall  of  the  cylinder.  The  high 
pressure  combustion  gases  blow  into  the 
exhaust  manifold.  As  the  piston  gets 
closer  to  the  bottom  of  the  power  stroke, 
the  intake  ports  are  uncovered,  and 
fresh  mixture  of  air  and  fuel  are  forced 


into  the  cylinder  while  the  exhaust 
ports  are  still  open.  Exhaust  gas  is 
"scavenged"  or  forced  into  the  exhaust 
by  the  pressure  of  the  incoming  charge 
of  fresh  air  and  fuel.  In  the  process, 
however,  some  mixing  between  the 
exhaust  gas  and  the  fresh  charge  of  air 
and  fuel  takes  place,  so  that  some  of  the 
fresh  charge  is  also  emitted  in  the 
exhaust.  The  loss  of  part  of  the  fuel  out 
of  the  exhaust  during  scavenging  is  one 
of  the  major  reasons  for  the  very  high 
hydrocarbon  emission  characteristics  of 
two-stroke  engines.  The  other  major 
reason  for  high  HC  emissions  from  two- 
stroke  engines  is  their  tendency  to 
misfire  under  low  load  conditions  due 
to  greater  combustion  instability. 

4.  What  Are  the  Pollutants  of  Interest  for 
Each  Type  of  Vehicle? 

Recreational  vehicles  utilizing  two- 
stroke  engines,  such  as  snowmobiles 
and  some  models  of  off-highway 
motorcycles  and  ATVs,  emit  significant 
quantities  of  fine  particulate  matter 
(PM),  unbumed  hydrocarbons  (HC),  and 
carbon  monoxide  (CO).  Recreational 
vehicles  utilizing  four-stroke  engines, 
such  as  some  models  of  off-highway 
motorcycles  and  most  ATVs,  also  emit 
significant  quantities  of  CO,  however, 
they  tend  to  emit  considerably  lower 
levels  of  HC  and  PM  than  their  two- 
stroke  counterparts.  Both  engine  types 
emit  oxides  of  nitrogen  (  NOx).  Two- 
stroke  engines  tend  to  emit  very  low 
levels  of  NOx  whereas  four-stroke 


engines  emit  greater  quantities,  similar 
to  four-stroke  HC  emission  levels. 
Exhaust  hydrocarbon  emissions  also 
include  significant  quantities  of  toxic  air 
contaminants  including  benzene, 
formaldehyde,  acetaldehyde,  and  1,3 
butadiene.  The  most  important  source  of 
recreational  vehicle  emissions  is  the 
engine  exhaust,  but  HC  emissions  are 
also  produced  from  the  crankcase  in 
four-stroke  engines,  by  evaporation  from 
the  fuel  system,  and  by  vapor 
displacement  during  refueling. 

5.  What  Programs  Are  in  Place  in 
California  and  Elsewhere  To  Control 
Emissions  from  Recreational  Vehicles?  " 

California  established  standards  for 
off-highway  motorcycles  and  ATVs 
which  took  effect  in  January  1997  (1999 
for  vehicles  with  engines  of  90  cc  or 
less).  The  standards,  shown  in  Table  III- 
1 ,  are  based  on  the  highway  motorcycle 
chassis  test  procedures.  Manufacturers 
may  certify  ATVs  to  optional  standards, 
also  shown  in  Table  III-l ,  which  are 
based  on  the  utility  engine  test 
procedure.^''  This  is  the  test  procedure 
over  which  Small  SI  engines  are  tested. 
The  stringency  level  of  the  standards 
was  based  on  the  emissions 
performance  of  4-stroke  engines  and 
advanced  2-stroke  engines  equipped 
with  a  catalytic  converter.  California 
anticipated  that  the  standards  would  be 
met  initially  through  the  use  of  high 
performance  4-stroke  engines. 


Table  III-1.— California  Off-Highway  Motorcycle  and  ATV  Standards  for  Model  Year  1997  and  Later 

[1999  and  later  for  engines  at  or  betow  90  cc] 


HC 

NOx 

CO 

PM 

Off-highway  motorcycle  and  ATV  standards  (g/km) 

•1.2 

15 

HC  +  NOx 

CO 

PM 

Optional  standards  for  ATV  engines  t)ek)w  225  cc  (g/bhp-hr) 

Optional  standards  for  ATV  engines  t>elow  225  cc  (g/bhp-hr) 

•10.0 
•12.0 
•10  0 

300 

300 
300 

Optional  standards  for  ATV  engines  at  or  atx)ve  225  cc  (g/tihp-hr) 

•Corporate-average  standard. 

California  revisited  the  program  in  the 
1997  time  frame  because  a  lack  of 
certified  product  from  manufacturers 
was  reportedly  creating  economic 
hardship  for  dealerships.  The  number  of 
certified  off-highway  motorcycle  models 
was  particularly  inadequate. ^s  in  1998, 
California  revised  the  program,  allowing 
4he  use  of  uncertified  products  in  off- 
highway  vehicle  recreation  areas  with 
regional/seasonal  use  restrictions. 


Currently,  noncomplying  vehicles  can 
be  legally  sold  in  California  and  used  in 
attainment  areas  year-round  and  in 
nonattainment  eireas  during  months 
when  exceedances  of  the  state  ozone 
standard  are  not  expected.  For 
enforcement  purposes,  certified  and 
uncertified  products  are  identified 
respectively  with  green  and  red  stickers. 
Only  about  one-third  of  off-highway 
motorcycles  sold  in  California  are 


certified.  All  certified  products  are 
powered  by  4-stroke  engines. 

California  has  not  adopted  standards 
for  snowmobiles.  In  addition,  EPA  is  not 
aware  of  emission  control  programs  for 
nonroad  recreational  vehicles  that  have 
been  adopted  in  other  countries. 
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B.  Technology 

1 .  What  Are  the  Baseline  Technologies 
and  Emissions  Levels? 

As  discussed  earlier,  recreational 
vehicles  are  equipped  with  relatively 
small  high  performance  two-  or  four- 
stroke  engines  that  are  either  air-  or 
liquid-cooled.^^  The  fuel  system  used 
on  these  engines  are  almost  exclusively 
carburetors.  Two-stroke  engines 
lubricate  the  piston  and  crankshaft  by 
mixing  oil  with  the  air  and  fuel  mixture. 
This  is  accomplished  by  most 
contemporary  2-stroke  engines  with  a 


pimip  that  sends  two-cycle  oil  from  a 
separate  oil  reserve  to  the  carburetor 
where  it  is  mixed  with  the  air  and  fuel 
mixtiu-e.  Some  less  expensive  two- 
stroke  engines  require  that  the  oil  be 
mixed  with  the  gasoline  in  the  fuel  tank. 
Four-stroke  engines  inject  oil  via  a 
pump  throughout  the  engine  as  the 
means  of  lubrication.  With  the 
exception  of  those  vehicles  cerdfied  in 
California,  most  of  these  engines  are 
imregulated  and  thus  have  no  emission 
controls.  In  fact,  because  performance 
and  diu'ability  are  such  important 


qualities  for  recreational  vehicle 
engines,  they  all  operate  with  a  "rich" 
air  and  fuel  mixtiu^.  That  is,  they 
operate  with  excess  fuel,  which 
enhances  performance  and  allows 
engine  cooling  which  promotes  longer 
lasting  engine  life.  However,  rich 
operation  results  in  high  levels  of  HC, 
CO,  and  PM  emissions.  Also,  two-stroke 
engines  tend  to  have  high  scavenging 
losses,  where  up  to  a  third  of  the 
unbiuned  air  and  fuel  mixture  goes  out 
of  the  exhaust  resulting  in  high  levels  of 
rawHC. 


Table  III-2.— Typical  Range  of  Exhaust  Emissions  for  Recreational  Vehicles 


Recreational  vehicle  type 

Engine 
type 

HC 

CO 

NOx         '          PM 

1 

Units 

Snowmobiles 

Off-highway  Motorcycles/ ATVs 

2-stroke  .... 
2-stroke  .... 
4-stroke  .... 

67-200 
8-26 
0.4-3 

196-400 

1&-37 

7-50 

0.3-1.62 
0.01-0.1 
0.03-0.2 

0.7-«.1 
0.002-0.025 

g/hp-hr 
g/km» 

0.006-0.025 

, 

g/km 

•  Emission  measurement  for  motorcycles  is  in  grams  per  kikjmeter  rather  than  grams^r  mile  tjecause  the  motorcycle  industry,  as  well  as  Fed- 
eral, California,  and  international  motorcycle  emission  standards  use  "Systeme  Intemanonai  d'Unites"  or  SI  units,  which  measure  distance  in  kilo- 
meters rather  ttian  miles. 


2.  What  Technology  Approaches  Are 
Available  To  Control  Emissions? 

A  number  of  approaches  are  available 
to  control  emissions  from  recreational 
vehicles.  The  simplest  approach  would 
consist  of  modifications  to  the  base 
engine,  fuel  system,  cooling  system,  and 
recalibration  of  the  air  and  fuel  mixture. 
These  could,  for  example,  consist  of 
changes  to  valve  timing  for  four-stroke 
engines,  changing  from  air  to  liquid 
cooling,  and  the  use  of  advanced 
carbiuetion  techniques  and  electronic 
fuel  injection  (EFl)  in  lieu  of  traditional 
carburetion  systems.  Other  approaches 
could  include  using  an  oxidation 
catalyst  alone  or  in  conjunction  with 
secondary  air.  The  engine  technology 
that  may  have  the  most  potential  for 
maximizing  emission  reductions  from 
two-stroke  engines  is  the  use  of  direct 
fuel  injection  (DI).  Direct  fuel  injection 
is  able  to  reduce  or  even  eliminate 
scavenging  losses  by  pumping  only  afr 
through  the  engine  and  then  injecting 
fuel  into  the  combustion  chamber  after 
the  intake  and  exhaust  ports  have 
closed.  The  use  of  oxidation  catalysts  in 
conjunction  with  direct  injection  coidd 
potentially  reduce  emissions  even 
further.  Finally,  because  four-stroke 
engines  emit  significantly  lower  levels 
of  HC  than  two-stroke  engines,  the 
conversion  of  two-stroke  engine 
technology  to  foiu-stroke  engine 
technology  could  be  a  desirable 
approach. 


We  request  comment  as  to  whether 
there  are  any  other  approaches  to 
emission  reduction  for  recreational 
vehicles  that  have  not  been  discussed 
here.  We  are  interested  in  information 
on  feasibility,  cost  and  corresponding 
emission  reduction  potential,  and  other 
issues  associated  with  the  above  and 
other  technologies.  Specifically,  we 
request  comment  on  the  effectiveness 
and  durability  of  oxidation  catalysts  for 
these  applications,  the  cost, 
corresponding  emission  reductions,  and 
feasibility  of  direct  fuel  injection  for 
two-stroke  engine  applications,  and  the 
cost  and  feasibility  of  switching  from  2- 
stroke  to  4-stroke  engines.  Any  data  on 
engines  similar  to  those  used  in 
recreational  equipment  using  these 
technologies  is  also  requested. 

3.  What  Level  of  Control  May  Be 
Feasible? 

Calibration  changes  emd  engine 
modifications  can  reduce  HC  and  CO 
emissions  somewhat,  in  the  range  of  10 
to  30  percent.  While  the  precise  level  of 
control  anticipated  from  recreational 
vehicles  is  not  yet  known,  further  HC 
reductions  in  the  70  to  90  percent  range 
may  be  achievable  from  current  two- 
stroke  engines.  We  expect  that  the  bidk 
of  the  HC  reductions  would  occm 
through  the  elimination  of  scavenging 
losses,  with  additional  reductions 
possible  through  the  use  of  an  oxidation 
catalyst.  Because  foiu-stroke  engines 


already  have  low  HC  emissions  relative 
to  two-stroke  engines,  we  would  expect 
more  modest  HC  reductions  from  four- 
stroke  engines  as  a  result  of  new 
emission  standards.  Control  strategies 
that  would  reduce  HC  emissions  would 
also  generally  reduce  PM  and  toxics. 
This  is  especially  true  for  2-stroke 
engines  where  high  levels  of  PM  and 
toxics  are  the  result  of  scavenging 
losses. 

We  believe  that  similar  levels  of 
control  can  be  expected  for  CO 
emissions  as  for  HC  emissions.  The  bulk 
of  CO  reductions  will  come  from 
improvements  to  the  fuel  system,  either 
through  enleanment  (i.e.,  less  fuel)  of 
the  air  and  fuel  mixtvu^.  from  now  on 
referred  to  as  A/F  ratio,  or  the 
improvement  of  fuel  atomization  (i.e., 
smaller  fuel  droplets),  with  additional 
reductions  possible  through  the  use  of 
an  oxidation  catalyst.***-^'  Such 
strategies  are  also  likely  to  reduce  HC 
and  PM  emissions  as  well. 

The  NOx  levels  emitted  from 
recreational  vehicles,  especially  for 
those  equipped  with  two-stroke  engines, 
are  very  low  since  most  recreational 
vehicles  typically  operate  using  a  "rich" 
calibration  (i.e.,  with  excess  fuel)  for 
performance  and  durabihty  piuposes. 

Some  emission  reduction  techniques 
such  as  changes  in  engine  design  and 
calibration  aimed  at  reducing  HC  and 
CO  emissions  may  increase  NOx. 
However,  we  expect  that  any  increases 


"Notice  to  Off-Highway  Recreational  Vehicle 
Manufacturers  and  All  Other  Interested  Parties 
Regarding  Alternate  Emission  Standards  for  All- 
Terrain  Vehicles,  Mail  Out  #95-16,  April  28.  1995, 


California  Air  Resources  Board  (Docket  A-2000-01 , 
document  Il-D-06). 

^^  Initial  Statement  of  Reasons,  Public  Hearing  to 
Consider  Amendments  to  the  California  Regulations 


for  New  1997  and  Later  Off-highway  Recreational 
Vehicles  and  Engines.  State  of  California  Air 
Resources  Board,  October  23,  1998  (Docket  A- 
2000-01.  n-D-08). 


3»The  engines  are  small  relative  to  automotive 
engines.  For  example,  automotive  engines  typically 
range  from  one  liter  to  well  over  five  liters  in 


displacement,  whereas  off-highway  motorcycles 
would  range  from  0.05  liters  to  0.65  liters. 


•*<>-♦'  Fuel  atomization  refers  to  the  sire  of 
Individual  fuel  droplets.  The  smaller  the  fuel 
droplet  is,  the  better  it  is  combusted  or  burned. 


76806  Federal  Register /  Vol.  65,  No.  236  /  Thursday,  December  7,  2000  /  Proposed  Rules 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7,  2000 / Proposed  Rules 


76807 


resulting  from  HC  and  CO  standards 
would  be  minimal.  To  ensiue  continued 
low  NOx  performance,  we  request 
comment  on  the  appropriateness  of 
setting  a  capping  standard  for  NOx 
emissions  or  combining  NOx  control 
with  HC  by  setting  a  HC  +  NOx 
standard. 

We  request  comment  on  the  various 
strategies  available  to  reduce  emissions 
and  the  costs  and  potential 
corresponding  emissions  reductions  of 
those  strategies. 

C.  Standards  and  Program  Approaches 

Although  off-highway  motorcycles, 
ATVs,  and  snowmobiles  are  all 
categorized  as  recreational  vehicles,  we 
e.xpect  to  establish  separate  emissions 
standards  for  them.  The  most 
fundamental  reason  for  varying 
standards  is  that  the  operating 
characteristics  are  significantly 
different.  Since  we  typically  try  to 
evaluate  and  control  emissions 
performance  under  nonnal  operating 
conditions,  it  is  likely  we  will  adopt 
different  test  procedures  for  the 
different  applications.  Also,  the  level  of 
stringency  and  the  timing  of  the 
standards  may  vary  depending  on  the 
types  of  emissions  control  technology 
available,  cost  impacts,  industry  make- 
up, and  other  factors  that  we  must 
consider  in  establishing  the  program. 
We  request  comments  on  the 
appropriateness  of  separate  emission 
standards  for  off-highway  motorcycles, 
ATVs,  and  snowmobiles. 

Generally,  we  will  be  considering 
what  level  of  emissions  control  is 
appropriate  and  the  lead-time  necessary 
for  manufacturers  to  achieve  those 
emissions  reductions.  There  are  a 
number  of  approaches  that  have  been 
used  in  programs  for  other  nonroad 
engines  to  effectively  reduce  emissions, 
both  in  the  near  term  and  long  term. 
These  approaches  often  incorporate 
some  level  of  flexibility  into  the 
program  which  has  allowed 
manufacturers  to  achieve  lower  overall 
emissions  levels,  perhaps  at  less  cost. 
Programs  have  been  tailored  to  the 
particulars  of  the  engine  categories  and 
industries  being  regulated  to  achieve  the 
overall  goals  of  the  program. 

In  many  programs,  we  have 
established  either  a  single  set  (tier)  of 
standards,  or  multiple  tiers  of  standards 
that  progressively  achieve  further 
reductions  over  a  nimiber  of  years.  We 
have  also  established  corporate-average 
standards,  including  declining  fleet 
averages  where  manufactiirers  must 
calculate  fleet  average  emissions  levels 
and  reduce  those  emissions 
incrementally  each  year  over  several 
model  years.  Also,  in  some  cases. 


standards  have  been  phased-in  over  a 
number  of  years  as  a  percentage  of  sales 
or  by  an  engine  characteristic  such  as 
size.  Some  programs  also  include 
averaging,  banking  and  trading, 
discussed  below  in  section  III.C.4. 

We  have  used  such  mechanisms,  in 
part,  to  allow  manufacturers  to  plan 
their  research,  development,  and 
product  introductions.  Such  program 
approaches  may  allow  manufacturers  to 
achieve  long-term  emission  reductions 
that  may  not  otherwise  be  achievable. 
For  example,  a  declining  fleet  average 
approach  over  several  years  may 
provide  near  term  reductions  and  also 
provide  manufacturers  with  lead-time 
needed  to  employ  advanced  technology 
in  an  orderly  and  efficient  maimer. 
Also,  averaging  can  provide  flexibility 
by  allowing  manufacturers  to  certify 
some  engines  to  levels  above  the 
standard  as  long  as  excess  emissions  are 
offset  by  sales  of  engines  certified  to 
emissions  levels  below  the  standard. 
However,  such  approaches  may  be  of 
limited  value  to  small  businesses  or 
companies  offering  only  a  few  models 
and  may  not  be  justified  for  some 
programs.  We  encourage  you  to  consider 
these  approaches,  and  any  others,  in 
commenting  on  the  standards  discussed 
below. 

1.  Off- Highway  Motorcycles  and  ATVs 

We  are  considering  establishing  HC, 
NOx,  and  CO  standards  for  off-highway 
motorcycles  and  ATVs.  PM  is  discussed 
separately  in  section  III.C.3,  below.  We 
expect  the  largest  benefit  in  terms  of 
reducing  the  ozone  precursors  NOx  and 
HC  to  come  from  reducing  HC  emissions 
from  two-stroke  engines.  Two-stroke 
engines  have  very  high  HC  emissions 
levels.  BaseUne  NOx  levels  are 
relatively  low  for  engines  used  in  these 
applications  and  therefore  initial  NOx 
standards  may  serve  to  cap  NOx 
emissions.  CO  reductions  can  be 
expected  from  both  2-stroke  and  4- 
stroke  engines,  as  CO  levels  are 
somewhat  similar  for  the  two  engine 
types. 

HC  Standard.  In  the  current  off- 
highway  motorcycle  and  ATV  market, 
consumers  can  choose  between  2-stroke 
and  4-stroke  models  in  most  sizes  and 
categories.  Each  engine  type  offers 
unique  performance  characteristics. 
Some  manufacturers  specialize  in  2- 
stroke  or  4-stroke  models  while  others 
offer  a  mix  of  models. 

The  HC  standard  is  likely  to  be  a 
primary  determining  factor  for  what 
technology  manufacturers  choose  to 
employ  to  meet  emissions  standards 
overall.  As  described  in  the  previous 
section,  a  variety  of  technological 
approaches  appear  promising  to  control 


HC  emissions.  HC  emissions  can  be 
reduced  substantially  by  switching  from 
2-stroke  to  4-stroke  engines.  The 
California  emissions  control  program  for 
off-highway  vehicles  provides  ample 
data  on  the  emissions  performance 
capability  of  4-stroke  engines  in  off- 
highway  motorcycles  and  ATVs.  Off- 
highway  motorcycles  certified  to 
California  standards  for  the  2000  model 
year  have  HC  certification  levels  ranging 
from  0.4  to  1.0  g/km.  The  motorcycles 
have  engines  ranging  in  size  from  50  cc 
to  650  cc  and  none  of  these  motorcycles 
are  equipped  with  catalyst  technology. 

Tecnnologies  are  also  available  for  the 
two  stroke  engine  that  may  reduce  HC 
emissions  levels  to  near  those  provided 
by  4-stroke  engines.  Technologies  such 
as  direct  fuel  injection  and  catalysts 
have  been  applied  to  2-stroke  engines 
used  in  other  applications,  such  as 
personal  watercraft  and  outboard 
marine  engines,  in  response  to 
emissions  control  requirements. 
However,  only  vehicles  equipped  with 
4-stroke  engines  have  been  certified  to 
the  California  staindards.  Two  stroke 
models  are  sold  in  California,  but  only 
under  California's  allowance  for  the 
sales  and  use  of  imcertified  products 
under  certain  circumstances  (discussed 
above  in  section  III.A.5). 

In  determining  what  standards  to 
propose,  we  will  be  carefully  examining 
the  feasibility  and  cost  of  both  2-stroke 
and  4-stroke  technologies.  Modest 
reductions  (up  to  30  percent)  appear 
feasible  through  the  use  of  engine 
modifications  and  calibration  changes. 
We  are  also  interested  in  approaches 
that  would  reduce  HC  emissions 
substantially  (for  example,  75  to  90 
percent)  from  baseline  2-stroke  engine 
levels.  Clearly,  switching  to  4-stroke 
engines  achieves  this  goal  and  some 
manufacturers  would  likely  choose  this 
approach  to  meeting  such  standards. 

However,  some  manufactiuers  may 
want  an  opportunity  to  achieve  HC 
reductions  through  the  use  of  advanced 
technology  2-stroke  engines.  This 
approach  may  require  more  time  and 
investment  in  research  and 
development  than  switching  to  4-stroke 
engines  entirely,  but  could  result  in 
more  cost  effective  emissions  control  in 
the  long  term.  Also,  if  such  engines 
were  developed,  consumers  may  benefit 
from  having  a  variety  of  engine  types 
from  which  to  choose.  We  request 
comment  on  whether  EPA  should 
attempt  to  set  standards  in  a  manner 
that  would  encourage  the  development 
of  clean  2-stroke  technology,  and  if  so, 
how  that  objective  could  best  be   ' 
accomplished. 

We  request  comments  on  the 
appropriate  level  of  HC  control  for  off- 


highway  motorcycles  and  ATVs.  We  are 
interested  in  perspectives  on  whether  an 
HC  standard  should  be  based  on  the 
capabilities  of  4-stroke  or  2-stroke 
engine  emissions  control  technologies. 
We  are  also  interested  in  comment  on 
establishing  separate  standards  for  the 
two  engine  types.  In  making  their 
recommendations,  conmienters  are 
encouraged  to  consider  the  level  of 
emission  reductions  currently  achieved 
under  the  California  emissions  control 
program,  described  above,  and  the  need 
and  opportunity  for  further  emissions 
reductions.  Commenters  are  also 
encouraged  to  consider  the  benefits  of 
aligning  highway  motorcycle  HC 
standards,  discussed  in  section  IV 
below,  with  the  HC  standards  for  off- 
highway  motorcycles  and  ATVs.  We  are 
interested  in  comments  on  technology, 
cost,  corresponding  emission  reduction 
potential,  necessary  lead-time,  phase-in, 
and  performance  implications, 
including  supporting  rationale  and  data, 
where  possible.  Commenters  are  also 
invited  to  address  the  cost  and 
corresponding  emissions  reductions  of 
various  other  potential  strategies. 

As  described  above,  we  may  propose 
averaging  approaches  such  as  corporate- 
average  standards  and  averaging, 
banking,  and  trading.  We  request 
comment  on  the  appropriateness  of 
averaging  ATVs  and  off-highway 
motorcycles  together,  assuming  they  are 
required  to  meet  the  same  standards,  or 
standards  of  similar  stringency. 
Comments  on  other  aspects  of  averaging 
as  it  might  apply  to  HC  compliance  are 
requested  (for  example,  averaging 
recreational  vehicles  with  other  engines 
identified  in  this  document). 

NO\  standard.  While  the  focus  of  the 
program  woiUd  be  on  achieving  HC 
reductions,  we  also  request  comment  on 
the  need  for  and  appropriateness  of  NOx 
control  for  these  engines.  We  are 
considering  standards  in  the  form  of  HC 
plus  NOx.  We  would  expect  a  small 
NOx  increase  when  going  from 
uncontrolled  two-stroke  engines  to 
engine  designs  which  meet  new 
emissions  standards.  This  NOx  increase 
is  due  to  engine  efficiency 
improvements  and  emission  control 
strategies  available  for  2-stroke  engines. 
A  NOx  plus  HC  standard  recognizes  this 
trade-off.  Also,  4-stroke  engines 
typically  have  higher  NOx  emissions 
than  2-stroke  engines. 

When  we  established  the  HC  plus 
NOx  standard  for  personal  watercraft, 
we  adjusted  the  level  of  the  standard  to 
account  for  the  inclusion  of  NOx-  We 
request  comment  on  this  approach  for 
establishing  an  HC  plus  NOx  limit  for 
motorcycles  and  ATVs.  We  also  request 
comment  on  how  much  of  an 


adjustment  to  the  standard  is  needed  to 
account  for  NOx  emissions  or  what  level 
would  be  appropriate  for  a  NOx  cap.  We 
also  request  comment  on  a  NOx  plus  HC 
standard  in  the  context  of  averaging 
approaches  for  compliance.  Finally,  we 
request  comment  on  the  cost 
implications  and  corresponding 
emission  reduction  potential  of  NOx 
control  strategies. 

CO  standgrd.  We  expect  to  establish 
a  CO  limit  for  motorcycles  and  ATVs, 
along  with  HC  and  NOx  standards.  We 
will  be  considering  the  levels 
established  by  California  for  these 
vehicles  and  the  standards  for  highway 
motorcycles.  We  request  comment  on 
what  level  of  CO  control  would  be 
appropriate  for  these  vehicles, 
considering  costs  (and  other  statutory 
factors).  We  also  request  comment  on 
whether  or  not  the  CO  standard  should 
be  established  as  a  separate  technology 
driver  or  based  on  the  performance  of 
technologies  likely  to  be  needed  to 
achieve  low  HC  emissions  levels.  We 
request  comment  on  the  cost 
implications  and  corresponding 
emission  reduction  potential  of  CO 
control  strategies.  As  with  HC  and  NOx, 
we  are  interested  in  the  usefulness  of 
considering  averaging  approaches  for 
CO  emissions  compliance. 

Test  procedures.  The  form  and 
numeric  level  of  the  standards  depend 
on  the  test  procedures  and  test  cycle 
over  which  emissions  are  measured.  As 
described  above  in  section  III.A.5., 
California  off-highway  motorcycle  and 
ATV  standards  are  based  on  the 
highway  light-duty  vehicle  test 
procedure  (the  FTP).  This  is  a  chassis- 
based  test  procedure,  which  requires  the 
vehicle  to  be  tested  rather  than  only  the 
engine. 

Some  manufacturers  have  noted  that 
they  do  not  ciurendy  have  chassis-based 
test  facilities  capable  of  testing  ATVs. 
CaUfomia  provides  manufacturers  with 
the  option  of  certifying  ATVs  using  the 
engine-based,  utility  engine  test 
procedure  (SAE  J 1088),  and  most 
manufacturers  use  this  option  for 
certifying  their  ATVs.  Manufacturers 
have  faciUties  to  chassis  test 
motorcycles  and  therefore  California 
does  not  provide  an  engine  testing 
certification  option  for  motorcycles. 
Manufacturers  have  noted  that  requiring 
chassis-based  testing  for  ATVs  would 
require  them  to  invest  in  additional 
testing  facilities  which  can  handle 
ATVs,  since  ATVs  do  not  fit  on  the 
same  roller(s)  as  motorcycles  used  in 
chassis  testing. 

Currently,  for  off-highway 
motorcycles  and  ATVs,  we  are  planning 
to  use  the  FTP  test  cycle,  as  it  appears 
to  be  the  best  available  test  cycle  for 


these  vehicles.  We  will  be  carefully 
examining  the  potential  pros  and  cons 
of  using  an  engine-based  test  procedure 
for  ATVs  and  request  comment  on  this 
issue.  We  request  comment  on  whether 
or  not  the  approach  taken  by  CaUfomia 
is  suitable  for  the  federal  program, 
including  the  use  of  the  above  test 
procedures  and  their  effectiveness  in 
ensuring  in-use  emissions  reductions. 

We  are  particularly  interested  in 
comments  on  the  use  of  the  utility 
engine  cycle  for  ATVs,  and  whether  or 
not  a  different  engine-based  test  cycle, 
such  as  the  one  being  considered  for 
snowmobiles  (discussed  below),  may  be 
more  suitable.  The  utility  engine  cycle 
is  a  5-mode  steady-state  test  cycle  which 
includes  testing  at  only  one  engine 
speed  (85  percent  of  rated  speed).  Such 
a  test  procedure  is  appropriate  for 
engines  used  in  lawm  and  garden 
applications,  but  may  not  be  appropriate 
for  engines  used  in  vehicle  applications. 
The  snowmobile  engine  test  procedure 
is  also  a  5-mode  steady-state  test 
procedure  but  the  engine  speed  varies 
by  mode  along  with  torque.  We  believe 
this  is  generally  more  representative  of 
how  an  engine  behaves  in  a  vehicle 
application. 

2.  Snowmobiles 

Emissions  standards  established  by 
EPA  through  this  rulemaking  will  be  the 
first  for  snowmobiles.  Unlike  off- 
highway  motorcycles  and  ATVs,  there 
are  no  emissions  standards  for 
snowmobiles  in  California  to  use  as  a 
point  of  reference.  Snowmobiles  are 
almost  entirely  equipped  with  two- 
stroke  engines  which  have  very  high  HC 
and  CO  emission  levels.  Our  focus  for 
snowmobiles  will  be  to  reduce  those 
emission  levels.  NOx  emissions  are 
much  less  of  a  concern  because  of  the 
seasonal  nature  of  snownmobile  use  and 
low  baseline  levels. 

CO  standard.  CO  emissions  may  be  a 
larger  concern  for  snowmobiles  than  for 
off-highway  motorcycles  and  ATVs  due 
to  their  high  CO  emissions  levels  and 
the  general  concern  of  high  ambient  CO 
level  in  some  areas  diuing  cold  weather. 
In  initial  discussions  with  the 
International  Snowmobile 
Manufacturers  Association  (ISMA), 
manufactiu^rs  have  suggested  setting 
standards  that  would  result  in  CO 
reductions  of  10  to  30  percent,  phased 
in  over  model  years  2004-2006.  As 
described  in  section  III.B.  above, 
promising  technologies  are  available 
which  have  the  potential  to  reduce 
emissions  to  significanUy  lower  levels. 
These  technologies  go  beyond  minor 
engine  modifications  and  calibration 
changes  and  may  require  additional  lead 
time  to  implement.  However,  with 
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appropriate  lead  time,  further  CO 
emission  reductions  may  be  reasonably 
achievable. 

We  will  be  evaluating  potential 
technologies  and  the  costs  of  those 
technologies  during  the  development  of 
our  proposal  for  snowmobiles.  We  will 
consider  the  timing  of  the  standards  in 
the  context  of  the  level  of  stringency  we 
propose,  recognizing  that  more  lead- 
time  would  likely  be  needed  to  apply 
and  prove-out  the  application  of  certain 
advanced  technologies.  Also,  as 
described  above,  we  will  consider  the 
value  of  implementation  flexibilities 
such  as  averaging  and  phase-in 
schedules  in  allowing  manufacturers  to 
meet  more  stringent  standards  in  an 
orderly  manner.  We  request  comment 
on  what  level  of  CO  emissions  control 
is  feasible  and  appropriate  for 
snowmobiles,  on  the  cost  and 
corresponding  emissions  reduction 
potential  of  various  strategies,  on  the 
lead  time  needed  to  achieve  new 
standards,  and  on  the  usefulness  of 
implementation  flexibility  in  meeting 
the  standards. 

HC  standard.  As  mentioned  in  section 
n,  we  received  comments  indicating 
that  HC  control  for  snowmobiles  for 
purposes  of  reducing  ozone  may  not  be 


necessary  due  to  their  seasonal  use. 
However,  we  believe  that  there  may  be 
a  need  to  control  HC  emissions  from 
snowmobiles.  In  particular,  even  if  we 
accept  the  commenters'  argument 
regarding  ozone,  HC  emissions  may 
result  in  increased  exposure  to  air 
toxics.  As  discussed  in  section  II, 
hydrocarbons  are  made  up  of  numerous 
components,  some  of  which  have  been 
identified  as  toxic  air  pollutants. 

We  anticipate  that  many  of  the 
technology  approaches  available  to 
manufacturers  to  reduce  CO  emission 
levels  would  also  reduce  HC  emissions 
levels.  The  two-stroke  engines  used  in 
snowmobiles  have  very  high  HC  levels 
and  we  believe  that  establishing 
standards  to  reduce  those  levels  would 
be  appropriate.  Manufacturers  have 
suggested  an  HC  reduction  of  up  to  30 
percent  by  2008,  in  addition  to  the  30 
percent  reduction  in  CO  by  2006, 
discussed  above.  As  with  CO,  we 
believe  technology  is  likely  to  be 
available  to  achieve  a  greater  degree  of 
control,  especially  with  several  years 
lead  time  or  phase-in.  Reductions  in  CO 
and  HC  of  70  percent  or  more  may  be 
feasible. 

We  request  comment  on  what  level  of 
HC  emissions  control  is  feasible  and 


appropriate  for  snowmobiles,  the  cost 
and  corresponding  emissions  reductions 
associated  with  such  levels  of  emissions 
control,  the  lead  time  needed  to  achieve 
new  standards,  and  the  usefulness  of 
implementation  flexibility  in  meeting 
the  standards.  In  particular,  we  request 
comment  on  the  appropriateness  of 
requiring  any  control  of  HC  for 
snowmobiles  given  the  seasonal  nature 
of  their  use  versus  air  toxic  concerns  for 
riders. 

Test  Procedures.  Snowmobile 
manufactiu-ers,  in  conjimction  with 
Southwest  Research  Institute,  have 
developed  a  test  procedure  for 
measuring  snowmobile  emissions.*^ 
This  effort  was  undertaken  due  to 
increasing  interest  in  snowmobile 
engine  emission  levels  and  a  lack  of  a 
test  procediue  based  on  a  representative 
duty-cycle.  The  test  cycle  is  a  5-mode 
steady-state  cycle,  with  different  engine 
speed  and  torque  points  chosen  and 
weighted  to  reflect  in-use  engine 
operation  (see  table  below).  The  study 
also  found  that  the  utility  engine  cycle 
(J1088),  which  had  previously  been 
used,  was  not  appropriate  for 
snowmobiles. 


Table  1 1 1-3.— Snowmobile  Engine  Test  Cycle 

(SAE  paper  982017) 


mode 


normalized  speed 
normalized  torque 
Weight,  %  


1.0 
1.0 
12 


0.85 

0.51 

27 


0.75 

0.33 

25 


0.65 

0.19 

31 


idle 
0 
5 


We  request  comment  on  the  use  of 
this  test  procedure  as  the  basis  of  future 
snowmobile  standards.  This  test 
procedure  appears  to  be  the  best 
currently  available  for  snowmobiles,  but 
we  request  comment  on  the  need  for 
additional  tests  or  test  modes  to  ensure 
in-use  emissions  control.  For  example, 
idle  CO  emissions  have  been 
highlighted  as  a  particular  concern  for 
snowmobiles  and  we  request  comment 
on  the  need  for  additional  emphasis  on 
idle  CO  emissions  within  the  test 
procedure. 

3.  The  Need  for  PM  Standards 

As  discussed  in  section  II,  Air 
Quality,  we  are  very  concerned  about 
current  high  particulate  matter  levels  in 
snowmobile  exhaust.  High  PM  levels  are 
primarily  attributable  to  the  use  of 


traditional  2-stroke  engines.  PM 
emissions  are  also  a  concern  for  off- 
highway  motorcycles  and  ATVs  to  the 
extent  that  2-stroke  engines  are  used  in 
those  applications. 

We  believe  that  the  technology 
changes  that  would  be  needed  to 
significantly  reduce  CO  and  HC  levels, 
such  as  direct  injection  or  4-stroke 
engines,  may  also  dramatically  reduce 
PM  levels.  If  HC  and  CO  standards  were 
established  at  a  level  only  requiring 
minor  modifications  to  the  engines,  PM 
could  remain  a  problem  for 
snowmobiles  and  a  PM  standard  may  be 
necessary.  We  request  comment  on 
whether  or  not  we  should  establish  a 
PM  standard  for  snowmobile  engines 
and  what  level  of  stringency  would  be 
appropriate.  We  also  request  comment 
on  the  cost  implications  (equipment 


costs,  etc.)  associated  with  measiuing 
PM  as  part  of  the  certification 
procedure. 

4.  Averaging,  Banking,  and  Trading 

Depending  on  the  structiu-e  of  the 
proposed  program,  the  level  of 
stringency  of  the  proposed  standards, 
and  other  considerations,  we  may 
propose  averaging,  banking,  and  trading 
provisions  (ABT)  for  recreational 
vehicles/engines.  We  have  established 
ABT  programs  in  many  of  our  engine- 
based  emissions  control  programs  in 
cases  where  we  have  set  standards  that 
require  significant  technology  changes. 
The  ABT  programs  allow  manufacturers 


"  "Development  and  Validation  of  a  Snowmobile 
Engine  Emission  Test  Procedure,"  Christopher  W. 
Wright  and  Jeff  I.  White,  SAE  Paper  982017. 
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to  earn  credits  by  introducing  clean 
engines  sooner  than  required  or  by 
certifying  engines  to  levels  below  the 
standards.  Manufacturers  may  use  the 
credits  to  certify  engines  to  levels  above 
the  standards  in  the  same  model  year 
(averaging),  keep  the  credits  for  use  in 
a  later  model  year  (banking),  or  transfer 
the  credits  to  another  manufacturer 
(trading). 

In  some  cases,  we  have  not 
established  ABT  programs  because  we 
believed  the  standards  we  were 
adopting  were  achievable  without  the 
additional  flexibility.  In  such  cases,  EPA 
found  that  the  added  complexity 
inherent  in  having  an  ABT  program, 
both  for  EPA  and  the  manufacturers, 
would  outweigh  the  potential  benefits  of 
the  program. 

ABT  can  be  beneficial  in  providing 
incentive  to  manufacturers  for  the  early 
introduction  of  new  technologies, 
allowing  certain  engine  families  to  be 
trail  blazers  for  new  technology.  This 
flexibility  can  allow  us  to  consider  a 
more  stringent  program  than  would 
otherwise  be  appropriate  under  CAA 
section  213.  The  programs  also  provide 
flexibility  to  manufacturers  for  product 
plaiming  and  can  provide  opportunity 
for  more  cost  effective  introduction  of 
product  lines.  ABT  is  tailored  to  meet 
the  specific  needs  of  standards  and 
programs  being  established.  This  is 
necessary  to  avoid  issues  such  as 
windfall  credits  and  the  potential  of 
stockpiling  credits  which  could  result  in 
a  significant  delay  of  the  standards 
being  adopted  or  future  standards  not 
yet  considered.  We  request  comment  on 
integrating  ABT  into  the  programs  for 
recreational  vehicles.  We  are  interested 
in  comment  on  the  scope  of  ABT, 
including  any  particular  issues  we 
should  consider  in  developing  such  a 
program,  and  whether  or  not  credit 
trading  among  different  vehicle  types 
should  be  allowed. 

D.  Additional  Program  Considerations 

1.  Competition  Off-Highway 
Motorcycles 

Currently,  a  large  portion  of  off- 
highway  motorcycles  are  marketed  as 
competition/racing  motorcycles.  These 
models  often  represent  a  manufacturer's 
high  performance  offerings  in  the  off- 
highway  market.  Most  such  motorcycles 
are  of  the  motocross  variety  .'•^  although 


some  high  performance  enduro 
models  **  are  marketed  for  competition 
use.  These  high  performance 
motorcycles  are  largely  powered  by  2- 
stroke  engines,  though  some  4-stroke 
models  have  been  introduced  in  recent 
years. 

When  used  for  competition, 
motocross  motorcycles  are  mostly 
involved  in  closed  coiu-se  or  track 
racing.  Other  types  of  off-highway 
motorcycles  are  usually  marketed  for 
trail  or  open  area  use.  When  used  for 
competition,  these  models  are  likely  to 
be  involved  in  point-to-point 
competition  events  over  trails  or 
stretches  of  open  land.  There  are  also 
specialized  off-highway  motorcycles 
that  are  designed  for  competitions  such 
as  ice  racing,  drag  racing,  and  observed 
trials  competition.  A  few  races  involve 
professional  manufacturer  sponsored 
racing  teams.  Amateur  competition 
events  for  off-highway  motorcycles  are 
also  held  frequently  in  many  areas  of 
the  U.S. 

Clean  Air  Act  sections  216(10)  and 
(11)  exclude  engines  and  vehicles  "used 
solely  for  competition"  from  nonroad 
engine  and  vehicle  regulations.  For 
purposes  of  past  nonroad  engine 
emissions  control  regulatory  programs 
(for  example,  the  nonroad  CI, 
recreational  marine,  and  Small  SI 
programs),  EPA  has  defined  the  term 
"used  solely  for  competition"  as 
follows: 

Used  solely  for  competition  means 
exhibiting  features  that  are  not  easily 
removed  and  that  would  render  its  use 
other  than  in  competition  unsafe, 
impractical,  or  highly  unlikely. 

If  retained  for  the  recreational 
vehicles  program,  the  above  definition 
may  be  useful  for  identifying  certain 
models  that  are  clearly  used  only  for 
competition.  For  example,  there  are 
motorcycles  identified  as  "observed 
trials"  motorcycles  which  are  designed 
without  a  standard  seat  because  the 
rider  does  not  sit  down  during 
competition.  This  feature  woiid  make 
recreational  use  unlikely.  Most 
motorcycles  marketed  for  competition, 
however,  do  not  appear  to  have  physical 


"  A  motocross  bike  is  typically  a  high 
performance  off-highway  motorcycle  that  is 
designed  to  be  operated  in  motocross  competition. 
Motocross  competition  is  defined  as  a  circuit  race 
around  an  off-highway  closed-course.  The  course 
contains  numerous  jumps,  hills,  flat  sections,  and 
bermed  or  banked  turns.  The  course  surface  usually 
consists  of  dirt,  gravel,  sand,  and  mud.  Motocross 
bikes  are  designed  to  be  very  light  for  quick 


handling  and  easy  manueverability.  They  also  come 
with  large  knobby  tires  for  traction,  high  fenders  to 
protect  the  rider  from  flying  dirt  and  rocks, 
aggressive  suspension  systems  that  allow  the  bike 
to  absorb  large  amounts  of  shock,  and  are  powered 
by  high  performance  engines.  They  are  not 
equipped  with  lights. 

*•*  An  enduro  bike  is  very  similar  in  design  and 
appearance  to  a  motocross  bike.  The  primary 
difference  is  that  enduros  are  equipped  with  lights 
and  have  slightly  different  engine  performance  that 
is  more  geared  towards  a  broader  variety  of 
operation  than  a  motocross  bike.  An  enduro  bike 
needs  to  be  able  to  cruise  at  high  speeds  as  well 
as  operate  through  tight  woods  or  deep  mud. 


characteristics  that  constrain  their  use  to 
competition.  Without  such 
distinguishing  characteristics, 
determining  that  a  vehicle  is  used  solely 
for  competition  becomes  more 
challenging. 

Manufacturers  have  recommended 
that  EPA  use  the  definition  for 
competition  motorcycle  that  EPA  has 
previously  established  for  purposes  of 
exempting  motorcycles  from  its  noise 
regulations,  as  follows: 

Competition  motorcycle  means  any 
motorcycle  designed  emd  marketed 
solely  for  use  in  closed  course 
competition  events. ^^ 

Manufactiu-ers  further  recommended 
that  closed  coiuse  competition  include 
"any  organized  competition  event 
covering  a  closed,  repeated,  or  defined 
route  intended  for  easy  viewing  of  the 
route  by  spectators.  Such  events  could 
include,  but  are  not  limited  to. 
motocross,  enduro,  hare  scrambles, 
observed  trials,  short  track,  dirt  track, 
drag  race,  hill  climb,  ice  race,  and  land 
speed  trials  *  *  *".  Manufacturers 
recommended  that  EPA  require  labels 
designating  the  vehicles  for  competition 
use  only.''*' 

Based  on  confidential  sales 
information,  we  believe  that  vehicles 
designated  for  competition  by 
manufacturers  could  exceed  50  percent 
of  total  sales  under  their  recommended 
approach.  We  believe  that  many 
"competition"  style  motorcycles  are 
likely  to  also  be  used,  at  least  by  many 
end  users,  primarily  or  often  for 
recreationaJ  riding.  Section  216(10)  of 
the  Act  excludes  from  the  definition  of 
nonroad  engines  vehicles  used  solely  for 
competition.  We  are  concerned  that  the 
approach  suggested  by  manufacturers 
may  be  overly  broad  and  therefore 
would  not  meet  the  conditions  of  this 
exclusion. 

In  a  recent  rulemaking  for  marine 
diesel  engines,  we  addressed 
competition  engines  by  providing 
exclusions  for  engines  used  in 
professional  competitions  only.*^ 
Engines  used  for  amateur  competition  or 
occasional  competition  are  not  excluded 
imder  that  rule.  The  exclusion  is 
available  both  to  manufacturers  and  to 
someone  modifying  an  engine  for 
professional  competition  use  (normally, 
we  would  prohibit  someone  from 
making  changes  to  a  certified  engine  in 
ways  that  adversely  affect  emissions 
control).  This  would  be  one  possible 


«40CFR205.151(aK3). 

**•  "MIC  Recommended  Definitions  for  Pending 
EPA  Recreation  Vehicle  Exhaust  Emissions 
Proposal."  Motorcycle  Industry  Council,  Draft,  June 
1,  2000.  Docket  A-2000-01. 

«'64  FR  73305,  December  29.  1999. 
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approach  to  address  the  competition  use 
issue  for  recreational  vehicles. 

We  are  very  interested  in  receiving 
input  on  the  competition  exemption 
issue  described  above.  We  request 
comment  on  ways  the  program  can  be 
established  to  provide  an  exclusion  for 
motorcycles  used  solely  for  competition, 
consistent  with  the  Act,  without 
excluding  vehicles  that  are  often  used 
for  other  purposes.  Ideally,  the  program 
can  be  established  in  a  way  that 
provides  reasonable  certainty  at  time  of 
certification.  However,  approaches 
could  include  reasonable  measures  at 
time  of  sale  or  in-use  that  would 
provide  assurance  that  the  competition 
exemption  is  being  applied 
appropriately.  We  request  information 
and  data  on  the  use  of  off-highway 
motorcycles  for  competition  and 
recreation  that  would  inform  the 
ndemaking  process. 

2.  Crankcase  Emissions  From 
Recreational  Vehicles 

We  will  be  considering  proposing  the 
elimination  of  crankcase  emissions  from 
recreational  vehicles.  Venting  the 
crankcase  to  the  atmosphere  is  a  source 
of  HC  emissions  that  has  been  cost 
effectively  controlled  in  many  other 
engine  applications.  Rather  than  venting 
these  emissions  to  the  atmosphere,  they 
can  be  routed  back  to  the  engine  for 
combustion.  We  believe  that  any  effect 
on  exhaust  emission  levels  due  to  the 
additional  hydrocarbons  which  are 
routed  to  the  engine  through  the 
crankcase  emissions  control  system  can 
be  substantially  reduced,  if  not 
eliminated,  through  the  recalibration  of 
the  engine.  We  are  not  aware  of  any 
issues  particular  to  closing  the 
crankcase  on  engines  used  in 
recreational  vehicles.  California  has 
required  the  elimination  of  crankcase 
emissions  on  off-highway  motorcycles 
and  ATVs  as  part  of  their  program.  We 
request  comments  on  the  costs, 
emission  reductions,  and  any  other 
issues  associated  with  requiring  the 
elimination  of  crankcase  emissions  from 
recreational  vehicles. 

3.  Compliance  Measures 

Along  with  emissions  standards,  we 
will  be  considering  requirements  to 
ensure  in-use  compliance  with  those 
standards  over  the  useful  Ufe  of  the 
recreational  vehicles/engines.  The  goal 
of  these  measures  would  be  to  promote 
high  quality  engine  design,  production, 
and  in-use  emissions  performance. 
Compliance  programs  typically  include 
certification,  production  line  testing, 
and  in-use  testing  components.  Under 
these  programs,  memufacturers  must 
submit  data  and  other  information  prior 


to  introducing  the  engine  into 
commerce  certifying  that  the  engine 
meets  applicable  standards,  and  there  is 
the  ability  to  verify  compliance  through 
engine  testing  at  the  production  line  and 
in-use.  We  expect  to  examine  the 
structure  and  effectiveness  of 
compliance  programs  contained  in  other 
noiuoad  emissions  control  programs  in 
determining  what  types  of  measures 
would  b6  most  appropriate  for 
recreational  vehicles. 

Because  of  similarities  in  the 
applications,  engine  characteristics,  and 
production  voliunes,  we  will  carefully 
consider  whether  the  compliance 
programs  for  recreational  vehicles 
should  be  modeled  after  the  programs 
adopted  to  control  emissions  from 
marine  outboard  engines  and  personal 
watercraft.''^  Some  manufacturers 
making  these  marine  products  also 
make  recreational  vehicles,  and  are 
therefore  familiar  with  the  structure  of 
the  marine  engines  program. 

We  encourage  interested  parties  to 
review  the  compliance  program  in  place 
for  outboard  engines  and  personal 
watercraft  and  provide  input  to  EPA  on 
the  potential  for  applying  the  same 
types  of  compliance  measures  to  these 
other  recreational  vehicles.  In 
particular,  we  are  interested  in 
comments  on  requirements  for 
manufactiu-er  production  line  and  in- 
use  testing.  For  outboard  engines  and 
personal  watercraft,  the  production  line 
testing  program  requires  manufacturers 
to  test  engines  as  they  leave  the 
production  line.  This  process  is  used  to 
provide  a  quality  control  check  on  the 
manufactiu^r's  production  processes  to 
ensiire  that  engines  are  routinely 
assembled  in  a  way  such  that  they 
continue  to  meet  emission  performance 
requirements  when  coming  off  tiie 
assembly  line.  The  manufacturer  in-use 
testing  program  requires  manufacturers 
to  select  engines  from  the  in-use  fleet 
and  test  a  portion  of  their  engine 
famihes  each  year.  These  requirements 
focus  resoiures  on  ensuring  in-use 
compliance  and  are  key  components  to 
the  overall  compliance  program  we  have 
estabUshed  for  recreational  marine 
engines. 

4.  Consumer  Modifications 

We  are  aware  that  consumers 
sometimes  modify  engines  and  exhaust 
systems  on  their  recreational  vehicles. 
Some  of  these  changes  are  done  to 
enhance  operating  performance.  Others 
are  to  maintain  optimal  performance 
under  varying  operating  conditions  (i.e., 
changes  in  altitude,  weather,  etc.).  We 
request  information  on  the  types  of 
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modifications  that  are  common  for  the 
different  types  of  recreational  vehicles 
and  any  information  on  their  impact  on 
emission  performace.  We  are  especially 
interested  in  those  modifications  that 
would  affect  the  emissions  performance 
of  the  vehicle,  and  could  be  considered 
tampering  under  the  Act  for  engines 
certified  to  emissions  standards.  We 
also  request  information  that  would 
help  us  better  understand  how  common 
these  practices  are  for  the  different  types 
of  vehicles.  Understanding  the  scope  of 
these  practices  will  help  us  establish 
standards  and  program  requirements 
that  achieve  in-use  emissions 
reductions. 

5.  Useful  Life 

For  highway  motorcycles,  we 
currently  have  three  distinct  useful  life 
categories  that  are  based  on  engine 
displacement.  The  useful  life  for  all 
three  categories  are  five  years  or  12,000 
km,  18.000  km,  or  30,000  km  depending 
on  which  category  the  motorcycle  falls 
under.  California  has  established  a 
useful  life  of  5  years  or  10,000  km  for 
off-highway  motorcycles  and  ATVs.  For 
some  of  our  nonroad  engine  regulations, 
we  have  based  useful  life  on  time  (i.e., 
hours).  We  request  information  that 
would  help  us  determine  the  most 
appropriate  method  for  establishing 
useful  life  for  recreational  vehicles.  For 
example,  a  certain  nimiber  of  hours  may 
be  appropriate  for  snowmobiles  and 
possibly  ATVs,  whereas  a  useful  life 
similar  to  that  used  for  highway 
motorcycles  or  California  off-highway 
motorcycles  may  be  more  appropriate 
for  off-highway  motorcycles.  We  request 
comment  on  what  the  appropriate 
useful  life  levels  and  values  would  be 
for  the  various  types  of  recreational 
vehicles. 

6.  Consumer  Labeling 

We  request  comment  on  the  potential 
for  a  consimier  labeling  program  for 
recreational  vehicles.  We  are  also 
interested  in  comment  on  this  topic  for 
recreational  marine  engines,  as 
discussed  in  section  V.E.IO.  The 
purpose  of  a  labeling  program  would  be 
to  educate  consumers  so  that  they  could 
make  informed  decisions  concerning 
engine  emissions  when  they  purchase  a 
recreational  vehicle.  One  example  of  a 
consumer  labeling  program  is  the 
California  Air  Resources  Board's 
requirement  that  personal  watercraft 
and  outboard  engines  sold  in  California 
starting  in  2001  be  labeled  as  either  low, 
very-low,  or  ultra-low  depending  on 
their  emission  levels. 

We  request  comment  on  the  merit  and 
cost  of  including  such  a  program  in  our 
proposal  for  recreational  vehicles  and 


whether  the  program  should  be 
voluntary  or  mandatory.  We  also  request 
comment  on  programmatic  aspect  of 
labeling  such  as  the  content  of  the  label, 
the  number  of  tiers  that  would  be  useful 
in  distinguishing  among  recreational 
vehicle  models,  and  the  pollutant(s)  that 
should  be  used  in  establishing  those 
tiers.  Finally,  we  request  comment  on 
any  other  appropriate  incentives  for 
introducing  new  clean  technologies  that 
may  be  available. 

rv.  Highway  Motorcycles 

In  addition  to  the  nonroad  vehicles 
and  engines  noted  above,  today's 
ANPRM  also  reviews  EPA  requirements 
for  highway  motorcycles.  The  emissions 
standards  for  highway  motorcycles  were 
established  twenty-three  years  ago. 
California  recently  adopted  new 
emissions  standards  for  highway 
motorcycles  and  new  standards  have 
also  been  proposed  internationally. 
There  may  be  opportunities  to  reduced 
emissions  in  a  way  that  also  allows 
manufacturers  to  benefit  from 
harmonized  requirements,  which  mav 
reduce  product  lines  and  production 
costs.  In  addition,  we  believe  it  is 
important  to  consider  the  emissions 
standards  for  highway  motorcycles  in 
the  context  of  setting  standards  for  off- 
highway  motorcycles.  We  are  interested 
in  providing  regulatory  programs  for  off- 
highway  and  highway  motorcycles  that 
are  consistent,  which  may  also  allow  for 
the  transfer  of  technology  across 
product  lines  for  manufacturers. 
Consequently,  we  request  comment  on 
the  appropriateness  of  examining  and 
potentially  revising  the  highway 
motorcycle  emission  standards  in  the 
same  time  frame,  and  in  the  same 
rulemaking,  in  which  we  plan  to 
address  emission  standards  for 
recreational  vehicles. 

A.  What  Is  a  Highway  Motorcycle,  and 
Who  Makes  Them? 

Motorcycles  come  in  a  variety  of  two- 
and  three-wheeled  configurations  and 
styles.  For  the  most, part,  however,  they 
are  two-wheeled  self-powered  vehicles. 
Federal  regulations  currently  define  a 
motorcycle  as  "any  motor  vehicle  with 
a  headlight,  taillight,  and  stoplight  and 
having:  two  wheels,  or  three  wheels  and 
a  curb  mass  less  than  or  equal  to  680 
kilograms  (1499  pounds)."  (See  40  CFR 
86.402-86.478).  Vehicles  that  otherwise 
meet  the  motorcycle  definition  but  have 
engine  displacements  less  than  50  cubic 
centimeters  (cc)  (generally,  youth 
motorcycles,  most  mopeds,  and  some 
motor  scooters)  are  ciurendy  not 
covered  by  federal  regulations.  Also 
currently  excluded  are  motorcycles 
which,  "with  an  80  kg  (176  lb)  driver. 


*   *  *  cannot:  (1)  Start  from  a  dead  stop 
using  only  the  engine;  or  (2)  Exceed  a 
maximum  speed  of  40  km/h  (25  mph) 
on  level  paved  surfaces'  [e.g.,  some 
mopeds).  Most  scooters  and  mopeds 
have  very  small  engine  displacements 
and  are  typically  used  as  short-distance 
commuting  vehicles.  Motorcycles  with 
larger  engine  displacement  are  more 
typically  used  for  recreation  (racing  or 
touring)  and  may  travel  long  distances. 
Both  EPA  and  California  regulations 
further  sub-divide  highway  motorcycles 
into  classes  based  on  engine 
displacement.  Table  IV-1  shows  how 
these  classes  are  defined. 

The  currently  regulated  highway 
category  includes  motorcycles  termed 
"dual-use"  or  "dual-sport,"  meaning 
that  their  designs  incorporate  features 
that  enable  them  to  be  reasonably 
competent  on  and  off  road.  Dual-sport 
motorcycles  generally  can  be  described 
as  street-legal  dirt  bikes,  since  they  tend 
to  bear  a  closer  resemblance  in  terms  of 
design  features  and  engines  to  true  off- 
highway  motorcycles  than  to  highway 
cruisers  or  sport  bikes.  However, 
another  category  of  motorcycle,  referred 
to  as  "enduros,"  are  very  similar  in 
appearance  to  dual-sport  motorcycles, 
but  are  typically  equipped  with  higher 
performance  engines  and  have 
traditionally  been  categorized  as 
nonroad  motorcycles  and  not  been 
subject  to  the  highway  emission 
standards.  Therefore,  we  request 
comment  as  to  how  we  can  better 
determine  which  motorcycles  are  street- 
legal  and  which  are  not. 

Throughout  this  ANPRM  the  term 
"highway  motorcycle"  is  intended  to 
include  all  motorcycles  covered  by  the 
current  federal  regulations;  thus,  dual- 
sport  motorcycles  are  included  in  this 
definition.  We  currenUy  believe  that  all 
highway  motorcycle  engines  sold  in  the 
U.S.,  including  those  that  power  dual- 
sport  motorcycles,  are  four-stroke 
engines. 

Table  IV-1  .—Motorcycle  Classes 


Motorcycle  class 

Engine 
displacement 

(cubic 
centimeters) 

Class  1  

Class  II 

50-169. 
170—279. 

Class  III 

280  and  greater. 

Highway  motorcycles  are  dominated 
by  larger  engines,  with  engine 
displacements  exceeding  1000  cc  for  the 
most  powerful  "superbikes."  According 
to  the  Motorcycle  Industry  Council 
(MIC),  in  1998  there  were  about  5.4 
million  highway  motorcycles  in  use  in 
the  United  States  (only  565,000  of  these 


were  dual-sport),  more  than  three- 
fourths  of  which  had  an  engine 
displacement  of  over  449  cc.*^  Sixty 
percent  had  an  engine  displacement 
greater  than  749  cc.  Inclusion  of  the 
dual-sport  motorcycles  in  this  figm-e 
tends  to  skew  the  numbers  somewhat, 
even  despite  the  fact  that  their  total 
numbers  are  relatively  small,  because 
their  dirt  bike  heritage  leads  them  to  be 
weighted  towards  smaller  engines. 
According  to  the  MIC  data,  three-fourths 
of  dual-sport  motorcycles  had  an  engine 
displacement  of  less  than  350  cc, 
whereas  two-thirds  of  the  remaining 
motorcycles  (those  purely  designed  for 
road  use)  had  a  displacement  of  over 
749  cc.  Total  sales  in  1998  of  highway 
motorcycles  was  estimated  to  be  about 
411,000,  or  about  72  percent  of 
motorcycle  sales.  About  13,000  of  these 
were  dual-sport  motorcycles.  The 
remaining  28  percent  of  sales  were 
strictly  off-highway  motorcycles,  which 
are  currently  unregulated. 

We  are  aware  of  a  half-dozen 
companies,  Honda,  Harley  Davidson, 
Yamaha,  Kawasaki,  Suzuki,  and  BMW, 
which  account  for  near  95  percent  of  all 
motorcycles  sold.  Dozens  of  other  minor 
players  make  up  the  remaining  few 
percent.  Based  on  available  information, 
over  half  of  all  motorcycles  solcj  in  1998 
were  made  by  Honda  and  Harley 
Davidson,  with  the  two  companies 
maintaining  almost  equal  market  shares 
of  about  25  percent  each. 

B.  What  Is  the  Regulatory  History? 

1 .  Environmental  Protection  Agency 
Regulations 

In  1974  EPA  issued  an  advance  notice 
of  proposed  rulemaking  that  discussed 
the  possible  implementation  of  emission 
controls  for  highway  motorcycles  for  the 
first  time  and  requested  comment  on  a 
number  of  issues.  Taking  into  account 
the  comments  received  on  the  ANPRM, 
EPA  issued  an  NPRM  the  following  year 
for  the  control  of  exhaust  and  crankcase 
emissions  from  new  motorcycles.  The 
proposal  addressed  standards  for  HC, 
CO,  and  NOx,  proposing  a  set  of  interim 
standards  for  1978  and  1979  and  final 
standards  equivalent  to  the  Ught-duty 
vehicle  standards  in  effect  at  that  time. 
The  NPRM  was  followed  by  a  Final  Rule 
promulgated  in  1977  (42  FR  1126,  Jan. 
5,  1977)  which  established  interim 
standards  effective  for  the  1978  and 

1979  model  years  and  ultimate 
standards  effective  starting  with  the 

1980  model  year.  The  interim  standards 
ranged  from  5.0  to  14.0  g/km  HC 
depending  upon  engine  displacement. 


♦»"1999  Motorcycle  Statistical  Annual, 
Motorcycle  Industry  Council. 
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while  the  CO  standard  of  17.0  g/km 
applied  to  all  motorcycles.  The  1980 
standards,  which  were  more  lenient 
than  those  that  were  proposed  and 
which  lacked  a  NOx  standard,  are 
essentially  those  that  remain  in  effect 
today.  While  the  final  standards  did  not 
differ  based  on  engine  displacement,  the 
useful  life  over  which  these  standards 
must  be  met  ranged  from  12,000  km 
(7,456  miles)  for  Class  I  motorcycles  to 
30,000  km  (18.641  miles)  for  Class  ID 
motorcycles.  These  standards  were 
updated  in  1989  to  include  methanol- 
fueled  motorcycles  starting  with  the 
1990  model  year,  then  again  in  1994  to 
include  nat\iral  gas-fueled  and  liquefied 
petroleum  gas-fueled  motorcycles 
starting  with  the  1997  model  year. 
Crankcase  emissions  from  motorcycles 
are  also  prohibited.  There  are  no  current 
federal  standards  for  evaporative 
emissions  from  motorcycles.  The 
current  federal  standards  are  shown  in 
Table  IV-2. 

Table  IV-2.— Current  Federal  Ex- 
haust Emission  Standards  for 
Motorcycles 


Engine  size 

HC  (g/km) 

CO  (g/km) 

All 

5.0 

12.0 

2.  Regulation  by  the  California  Air 
Resources  Board 

Motorcycle  emission  standards  in 
California  were  originally  identical  to 
the  federal  standards  that  applied  to  the 
1978  through  1981  model  years.  The 


definitions  of  motorcycle  classes  used 
by  CaUfomia  continue  to  be  identical  to 
the  federal  definitions.  However, 
California  has  revised  their  standards 
several  times  to  bring  them  to  their 
current  levels.  In  1982  the  standards 
were  modified  to  reduce  the  HC 
stemdard  from  5.0  g/km  to  1.0  or  1.4  g/ 
km,  depending  upon  engine 
displacement.  California  adopted  an 
evaporative  emission  standard  of  2.0  g/ 
test  for  1983  and  later  model  year 
motorcycles.  In  1984  California 
amended  the  regulations  for  1988  and 
later  model  year  motorcycles  to  further 
lower  emission  standards  and  provide 
additional  compUance  flexibility  to 
manufacturers.  The  1988  and  later 
standards  could  be  met  on  a  corporate- 
average  basis,  and  the  larger  (Class  HI) 
bikes  (280  cc  and  above)  were  split  into 
two  separate  categories:  280  cc  to  699  cc 
and  700  cc  and  greater.  These  are  the 
standards  being  met  in  California  today. 
Like  the  federal  standards,  there  are  no 
ctirrently  applicable  NOx  standards  for 
highway  motorcycles  in  California. 
Under  the  corporate-averaging  scheme, 
no  individual  engine  family  is  allowed 
to  exceed  a  cap  of  2.5  g/km.  Like  the 
federal  program,  California  also 
prohibits  crankcase  emissions. 

Table  IV-S.— Current  California 
Highway  Motorcycle  Exhaust 
Emission  Standards 


Table  IV-3.— Current  California 
Highway  Motorcycle  Exhaust 
Emission  Standards — Continued 


Engine  size  (cc) 

HC(g/km) 

CO  (g/km) 

280-699  

700  and  above 

1.0 
1.4 

12.0 
12.0 

Engine  size  (cc) 

HC(g/km) 

CO  (g/km) 

50-279  

1.0 

12.0 

In  1998  the  California  Air  Resources 
Board  (CARB)  proposed  new  standards 
for  Class  III  highway  motorcycles  that 
would  take  effect  in  two  phases — a 
"Tier  1"  to  start  with  the  2004  model 
year,  followed  by  a  "Tier  2"  that  would 
take  effect  starting  with  the  2008  model 
year.  These  standards  were  finalized 
with  minor  modifications  on  November 
22,  1999.  Existing  California  standards 
for  Class  I  and  IT  motorcycles  remained 
imchanged.  As  with  the  current 
standards,  manufacturers  will  be  able  to 
meet  the  requirements  on  a  corporate- 
average  basis.  Perhaps  most 
significantly,  this  recent  CARB  action 
brings  some  level  of  NOx  control  to 
motorcycles  by  establishing  a  combined 
HC+NOx  standard.  No  changes  were 
made  by  the  CARB  action  to  the  CO 
standard,  which  remains  at  12.0  g/km. 
In  addition,  CARB  is  providing  an 
incentive  program  to  encourage  the 
introduction  of  motorcycles  compliant 
with  the  Tier  2  standard  prior  to  the 
2008  model  year.  This  incentive 
program  allows  the  acciunulation  of 
credits  that  manufacturers  can  use  to 
meet  the  2008  standards.  Like  the 
federal  program,  these  standards  will 
also  apply  to  dual  sport  motorcycles. 


Table  IV-4.— Tier  1  and  Tier  2  California  Class  III  Highway  Motorcycle  Exhaust  Emission  Standards 


Model  year 


2004  through  2007  (Tier  1) 

2008  and  subsequent  (Tier  2) 


Engine  displacement 


280  cc  and  greater . 
280  cc  and  greater . 


HC+NOx 
(g/km) 


1.4 
0.8 


CO(grton) 


12.0 
12.0 


California  also  adopted  a  new 
definition  of  small  volume  that  would 
take  effect  with  the  2008  model  year. 
Historically,  California  had  a  definition 
of  small  volume  that  applied  to  the  1984 
through  1987  model  years  (5,000  luaits 
per  model  year),  but  no  definition  that 
has  applied  since.  Thus,  for  the  1988 
through  2007  model  years,  all 
manufactiirers  must  meet  the  standards, 
regardless  of  production  volume.  Small 
volume  maniifecturers,  defined  in 
CARB's  recent  action  as  a  manufacturer 
with  combined  California  sales  of  Class 
I,  Class  II,  and  Class  III  motorcycles  not 
greater  than  300  units,  do  not  have  to 
meet  new  standards  until  the  2008 
model  year,  at  which  point  the  Tier  1 
standard  applies.  CARB  intends  to 


evaluate  whether  the  Tier  2  standard 
should  be  applied  to  small  voliune 
manufactiu^rs  in  the  future.^" 

3.  Eiu'opean  Regulations 

The  European  Conunission  recently 
proposed  a  new  phase  of  motorcycle 
standards,  which  would  start  in  2003, 
and  are  considering  a  second  in  2006. 
Whereas  the  current  European  standsuds 
make  a  distinction  between  two-stroke 
and  four-stroke  engines,  the  proposed 
standards  would  apply  to  all 
motorcycles  regardless  of  engine  type. 


leading  to  a  technology-independent 
regulatory  framework.  The  2003 
standards  would  require  emissions  to  be 
below  the  values  shown  in  Table  FV-S, 
as  measured  over  the  European  ECE— 40 
test  cycle.  The  phase  of  standards  being 
considered  for  2006  are  still  in  a  draft 
form  and  have  not  yet  been  officially 
proposed,  but  in  addition  to  taking 
another  step  in  reducing  motorcycle 
emissions,  the  2006  standards  are 
expected  to  incorporate  an  improved 
motorcycle  test  cycle,  as  noted  in 
Section  IV.D.2  below. 


Federal  Register /  Vol.  65,  No.  236  / Thursday,  December  7,  2000  / Proposed  Rules 


76813 


Table  IV-5.— European  Commission 
Proposed  2003  Motorcycle  Ex- 
haust Emission  Standards 


HC  (g/km) 

CO  (g/km) 

NOx 

(g/km) 

1.2 

5.5 

03 

soCARB,  October  23,  1998  "Proposed 
Amendments  to  the  CaUfomia  On-Road  Mofocycles 
Regulation"  Staff  Report:  Initial  Statement  of 
Reasons. 


C.  Highway  Motorcycle  Emission 
Control  Technology 

1.  Federal  Standards 

While  highway  motorcycles  have  had 
to  apply  some  low-level  control 
technologies  to  meet  the  ciurent 
standards,  the  current  federal  standards 
require  a  technology  mix  comparable  to 
the  pre-catalyst  stage  for  passenger  cars. 
The  standards  that  took  effect  starting  in 
the  1980  model  year  precipitated  the 
elimination  of  highway  two-stroke 
engines  and  a  transition  to  a  fleet 
composed  entirely  of  four-stroke 
engines.  In  general,  the  standards 
prompted  the  use  of  leaner  air-fuel 
mixtures,  electronic  ignition  systems, 
improvements  in  manufactiu-ing 
tolerances  in  the  carburetor  and  fuel 
handling  systems,  PCV  vdves  to  control 
crankcase  emissions,  and  some  engine 
redesign  and  modifications  (changes  to 
the  camshaft,  valve  and  ignition  timing, 
and  combustion  chamber  design). 

2.  California  Standards 

Despite  the  greater  stringency  of  the 
ciurent  California  standards  (i.e.,  those 
that  apply  in  the  ciurent  model  year), 
most  manufacturers  have  been  able  to 
comply  without  the  use  of  catalytic 
converters,  and  only  a  few  expensive 
high-performance  motorcycles  have 
used  fuel  injection  systems.  The 
majority  of  motorcycles  have  been  able 
to  meet  these  standards  by  using,  in 
addition  to  the  measures  noted  above 
for  the  federal  standards,  engine 
modifications  and  more  advanced 
CeJibration  strategies,  with  air  injection 
systems  being  commonly  used  in  the 
larger  motorcycle  models.  A  few  models 
have  been  certified  with  3 -way  catalytic 
converters  and  fuel  injection  systems. 

The  Tier  1  and  Tier  2  standards  taking 
effect  in  CaUfomia  in  2004  and  2008, 
respectively,  will  require  some 
additional  technologies. ^^  Many  of  the 
control  technologies  that  have  been 
applied  successfully  to  foiu'-stroke 
engines  in  passenger  cars  may  have 
some  potential  application  to  four- 
stroke  motorcycle  engines.  Some,  such 
as  fuel  injection  and  cataljrtic 
converters,  have  afready  been 
successfully  used  on  some  motorcycle 


5'  California  Air  Resources  Board,  "Final 
Statement  of  Reasons  for  Rulemaking,"  December 
10. 1998. 


engines,  as  noted  above.  Other 
passenger  car  technologies  may  arrive 
on  motorcycles  soon  due  to  the 
upcoming  California  requirements. 
However,  California  did  not  base  the 
Tier  1  standard  effective  in  2004  on  the 
widespread  application  of  catalytic 
converters.  California  has  determined 
the  1.4  g/km  HC+NOx  standard  will  be 
largely  feasible  by  reducing  engine-out 
emissions  using  mostly  engine  systems 
(e.g.,  fuel  injection,  pulse  air  injection, 
valve  overlap  changes),  rather  than 
relying  on  catalytic  after-treatment. 
According  to  California,  the  Tier  2 
standard  will  be  more  of  a  challenge  to 
industry  and  existing  technologies  are 
likely  to  be  modified  and  optimized  for 
motorcycle  application  to  achieve  0.8  g/ 
km  HC+NOx.  They  claim  that  such 
technologies  could  include 
computerized  fuel  injection,  high- 
efficiency  closed-loop  two-  or  three-way 
catalytic  converters,  precise  air-fuel 
ratio  controls,  programmed  secondary 
pulse-air  injection,  low-thermal  capacity 
exhaust  pipes,  and  others  which  are 
available  today  or  in  the  foreseeable 
near  future.  California  has  also 
suggested  that  some  manufacturers  may 
be  able  to  meet  the  Tier  2  standards  on 
some  models  without  the  use  of 
catalytic  converters. 

D.  Standards  and  Program  Approaches 

We  have  identified  a  number  of  key 
issues  and  decision  points  that  may 
impact  any  action  we  may  take 
regarding  standards  for  highway 
motorcycles.  We  request  detailed 
comments  and  data  regarding  the  issue 
areas  described  in  this  section. 

1 .  Exhaust  Emission  Standards 

In  general  we  request  comment  on  the 
technological  feasibility,  cost,  and 
appropriateness  of  implementing  new 
more  stringent  emission  standards  for 
highway  motorcycles.  We  also  request 
comment  on  technologies  that  might 
enable  reductions  in  motorcycle 
emissions,  and  the  potential  magnitude 
of  such  reductions.  We  request 
comment  on  the  appropriate  time  frame 
for  implementing  new  emission 
standards  for  highway  motorcycles.  In 
addition,  we  request  detailed  comments 
on  the  following  specific  issue  areas. 

Harmonization  with  California.  In 
many  program  areas,  including  light- 
duty  and  heavy-duty  vehicles  and 
engines,  harmonization  with  California 
has  frequently  been  a  significant 
objective,  and  is  often  a  desirable 
outcome  for  industry.  When  federal  and 
California  compliance  programs  are 
harmonized,  manufacturers  are  more 
easily  able  to  produce  engine  families 
that  comply  vnth  both  programs,  rather 


than  having  to  consider  whether  or  how 
to  design  and  market  engine  families 
separately  for  California  and  the 
remaining  49  states.  In  addition, 
historically  any  time  the  California 
program  is  significantly  more  stringent 
than  the  federal  program  there  is  a 
possibility  that  some  individual  states 
will  elect  to  enforce  the  California 
program  (as  several  states  currently  do 
with  light-duty  vehicles),  further 
complicating  compliance,  marketing, 
and  distribution  for  the  manufacturers. 
Given  that  California  has  recentiy  put  in 
place  technologically  challenging 
standards  for  Class  III  motorcycles  in  a 
time  frame  that  we  would  be  likely  to 
consider  for  a  possible  federal  program, 
we  are  likely  to  look  very  closely  at  the 
pros  and  cons  of  harmonizing  the 
federal  program  vdth  the  recently 
finalized  California  standards.  We 
request  comment  on  all  aspects  of  the 
California  program  and  whether  the 
California  standards  are  appropriate  for 
a  nationwide  federal  program. 
Commenters  should  address 
technological  feasibility,  cost, 
corresponding  potential  emissions 
reductions,  appropriate  time  frame, 
structure  {e.g.,  a  fleet  average  approach 
vs.  something  else),  and  potential 
advanced  emission  control  technologies 
associated  with  California-level 
standards  and  with  any  other  level  of 
standards  a  commenter  may  consider 
appropriate. 

As  noted  earlier,  the  recent  action  by 
California  did  not  address  emissions 
from  Class  I  and  Class  II  motorcycles. 
We  request  comment  on  the  need  to 
consider  emission  reductions  from  all 
classes  of  motorcycles,  including  Class 
I  and  Class  U. 

Harmonization  with  off-highway 
motorcycles.  Since  we  will  be 
promulgating  emission  standards  for  off- 
highway  motorcycles  for  the  first  time, 
it  may  make  sense  to  have  standards 
that  apply  to  both,  off-highway  and  on- 
highway  motorcycles.  This  could  be 
beneficial  for  manufacturers  that 
produce  both  types  of  motorcycles, 
since  they  could  spread  their  resources 
across  both  programs.  In  addition,  the 
experience  and  knowledge  used  in 
developing  emission  compliant  highway 
motorcycles  could  possibly  be 
transferred  to  off-highway  motorcycle 
applications.  However,  we  also 
acknowledge  that  many  off-highway 
motorcycles  use  two-stroke  engines, 
where  two-stroke  engines  are  no  longer 
used  in  highway  applications  and  some 
of  the  information  used  in  meeting 
highway  standards  may  not  be 
applicable.  Therefore,  we  request 
comment  on  the  appropriateness  of 
harmonization  of  highway  and  off- 
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highway  motorcycle  emission  standards 
and  the  costs  and  corresponding 
emissions  reductions  associated  with 
this  approach. 

2.  Test  Cycle 

The  test  cycle  currently  used  to  for 
compliance  with  the  motorcycle 
emission  standards,  in  both  the  federal 
and  Cahfomia  programs,  is  the  FTP-75. 
Motorcycles  are  tested  on  a  specialized 
motorcycle  chassis  dynamometer  on  the 
traditional  FTP,  the  same  cycle  used  for 
Ught-duty  vehicles  and  trucks,  although 
the  driving  schedule  speeds  and 
accelerations  are  reduced  for  Class  I  and 
n  motorcycles.  It  is  now  widely 
acknowledged  that  the  traditional  FTP 
does  not  adequately  represent  some 
high-emission  modes  that  vehicles 
experience  in  actual  use.  When  the 
cycle  was  first  adopted  for  passenger 
cars  in  the  early  1970's,  the  limited 
capabilities  of  the  chassis 
dynamometers  at  that  time  made  it 
necessary  to  limit  the  speeds  and 
acceleration  rates  of  the  driving  cycle. 
Thus,  the  top  speed  and  acceleration 
rates  seen  ou  the  FTP  are  much  less 
than  most  vehicles — especially 
motorcycles — can  achieve  on  the  road. 
ConsequenUy,  we  request  comment  on 
whether  the  existing  US06  driving  cycle 
for  light-duty  vehicles  and  trucks — or 
some  other  more  representative  driving 
cycle — may  be  appropriate  for  highway 
motorcycles,  and  if  so,  what  standards 
might  be  appropriate.  We  request  data 
on  how  motorcycles  are  driven  in  actual 
use  that  might  support  or  reject  the 
appropriateness  of  a  high-speed/high- 
acceleration  driving  cycle  for 
motorcycles. 

In  addition,  there  is  an  effort 
underway  xmder  the  auspices  of  the 
United  Nations/Economic  Commission 
for  Europe  (UN/ECE)  to  develop  a  global 
harmonized  world  motorcycle  test  cycle 
(WMTC).  The  objective  of  this  work  is 
to  develop  a  scientifically  supported  test 
cycle  that  accurately  represents  the  in- 
use  driving  characteristics  of 
motorcycles.  The  United  States  is  also  a 
participating  member  of  UN/ECE.  EPA 
has  stated  that  present  levels  of 
environmental  protection  will  not  be 
lowered  in  order  to  achieve  regulatory 
harmonization.  In  its  recent  proposal, 
the  Eiuopean  Commission  has 
announced  its  intention  to  consider  a 
global  test  cycle  for  the  second  phase  of 
its  proposed  standards,  expected  to  take 
effect  in  2006.  We  request  comment  on 
all  issues  related  to  pursuing  a  globally 
harmonized  test  cycle. 

3.  Evaporative  Emission  Standards 

As  noted  earlier,  the  existing  federal 
program  does  not  require  compliance 


with  a  limit  on  evaporative  emissions 
from  motorcycles,  while  California  does. 
We  request  comments  and  supporting 
information  on  the  appropriateness  of 
harmonization  with  the  California 
evaporative  standards  or  whether  other 
evaporative  emission  standards  might 
be  an  appropriate  element  of  the  federal 
program.  We  also  request  comment  on 
the  costs  and  corresponding  emissions 
reductions  associated  with  adopting 
evaporative  emission  standards. 

E.  Additional  Program  Considerations 

1.  Addressing  Currently-Excluded 
Vehicles 

In  addition,  we  may  consider 
developing  appropriate  standards  for 
those  types  of  vehicles  now  excluded 
from  compliance  with  emission 
standards.  This  would  include  mopeds 
and  scooters  that  are  under  50  cc  or  that 
otherwise  can  not  meet  the  applicability 
criteria  in  the  regulations  (a  mix  of  two- 
and  four-stroke  engines).  As  noted 
earlier,  some  of  these  vehicles  do  not 
meet  the  regulatory  definition  of  motor 
vehicle  by  not  being  able  to  exceed  25 
mph,  thus  it  may  be  appropriate  to 
consider  such  vehicles  as  nonroad 
vehicles  and  may  be  appropriate  to 
regulate  them  under  the  recreational 
vehicle  regulations.  We  request 
comment  on  the  appropriateness, 
technological  feasibility,  and  cost  of 
implementing  emission  standards  for 
these  cxirrently  unregulated  vehicles. 
We  request  comment  on  approaches  to 
reducing  emissions  from  these  types  of 
vehicles,  and  on  the  technologies  that 
might  be  used  to  reduce  emissions,  both 
for  two-  and  four-stroke  models. 

2.  Consumer  Modifications 

A  significant  issue  that  emerged  in  the 
context  of  the  new  California  standards 
is  the  rate  at  which  consumers  make 
modifications  to  their  motorcycles,  often 
using  aftermarket  parts,  to  enhance 
performance,  sound,  and/or  appearance. 
The  Motorcycle  Industry  Council 
expressed  a  concern  to  California  that 
standards  which  result  in  the 
widespread  use  of  catalysts  will  achieve 
less  benefits  than  projected  due  to 
consumer  tampering  with  the  exhaust 
systems.  Such  tampering,  which  can 
frequently  involve  the  replacement  of 
exhaust  pipes  that  may  include  the 
removal  of  the  catalytic  converter,  can 
clearly  offset  a  significant  portion  of  the 
emission  benefits.  We  request  comment 
on  this  issue,  and  in  particular  request 
any  data  that  may  demonstrate  the 
magnitude  of  these  consumer  practices. 
We  request  comment  on  approaches  to 
standard-setting  that  may  mitigate  this 
problem  while  also  enabling 


motorcycles  to  take  advantage  of  proven 
technologies  such  as  catalytic 
converters. 

3.  Small  Voliune  Manufacturers 

The  issue  of  how  to  define  a  small 
volume  manufacturer  by  regiUation  was 
also  a  significant  one  that  arose  in  the 
context  of  the  new  California  standards. 
Motorcycle  manufacturers  with  fewer 
than  500  employees  meet  the  current 
definition  of  a  small  business  under  the 
classifications  established  by  the  Small 
Business  Administration.  The  current 
federal  regulations  define  a  small 
volume  motorcycle  manufactiu^r  as  one 
whose  projected  U.S.  sales  of 
motorcycles  is  less  than  10,000  units. 
We  request  comment  on  how  the 
existing  federal  definition  may  interact 
with  the  new  California  definition,  and 
whether,  in  the  context  of  the  new 
California  definition  (described  earlier), 
any  inequities  are  created  between  the 
two  motorcycle  compliance  programs. 
We  request  comment  on  the 
appropriateness  of  the  existing  federal 
definition,  and,  in  the  context  of  revised 
federal  standards,  what  types  of 
compliance  flexibilities  might  be 
appropriate  for  those  manufacturers 
defined  as  small  voliune. 

4.  Useful  Life 

As  noted  earlier,  the  current  federal 
standards  were  put  in  place  more  than 
twenty  years  ago.  An  important  aspect 
of  the  overall  emission  standards,  in 
addition  to  the  numerical  limits,  is  the 
vehicle  useful  life  over  which 
applicability  with  the  standards  must  be 
demonstrated  when  the  vehicle  is 
certified.  The  ciurent  useful  life 
definitions,  like  the  numerical  emission 
Umits,  were  put  in  place  twenty  years 
ago.  In  conjxmction  with  evaluating  the 
possibility  of  revising  emission 
standards  for  highway  motorcycles,  we 
believe  it  may  be  appropriate  to 
reevaluate  the  useful  life  definitions  in 
the  context  of  current  technology  and 
driving  habits.  As  is  clearly  the  case 
with  passenger  cars,  motorcycles  may 
have  evolved  in  the  last  twenty  years  to 
last  longer  and  be  driven  more  miles. 
Congress  foimd  it  necessary  to  increase 
the  useful  life  of  passenger  cars  in  the 
1990  Clean  Air  Act  Amendments  from 
50,000  miles  to  100,000  miles  based  on 
the  longevity  of  newer  passenger  cars.  It 
may  be  time  for  a  similar  adjustment  for 
highway  motorcycles  as  design  and 
manufacturing  improvements  may  have 
extended  the  typical  operating  life  of 
highway  motorcycles.  We  request 
comments  and  supporting  data  that  may 
support  or  refute  the  need  to  evaluate 
and  possibly  extend  the  useful  life  of 
highway  motorcycles.  The  current 


useful  life  definitions  are  shown  in 
Table  IV-6. 

Table    IV-6.— Useful   Life   Defini- 
tions FOR  Motorcycle  Classes 


Motorcycle  class 


Class  I  . 
Class  II 
Class  III 


Useful  life 


5  years  or  12.000  km 

(7,456  miles). 
5  years  or  1 8,000  km 

(11,185  miles). 
5  years  or  30,000  km 

(18,641  miles). 


V.  Recreational  Marine  Engines 

A.  Background 

1.  What  Marine  Engines  Are  Already 
Covered  by  EPA  Programs? 

We  originally  proposed  emission 
standards  for  all  marine  engines  in 
1994.52  TJiis  included  outboard  and 
personal  watercraft  engines,  stemdrive 
and  inboard  spark-ignition  engines,  and 
recreational  and  commercial 
compression-ignition  engines.  EPA  then 
decided  to  set  standards  for  marine 
diesel  engines  in  a  separate  rulemaking 
because  of  the  many  unique  issues 
related  to  those  engines.  Because 
uncontrolled  stemdrive  and  inboard 
spark-ignition  engines  appeared  to  be  a 
low-emission  alternative  to  outboard 
engines  in  the  marketplace,  even  after 
outboard  emission  standards  were  fully 
phased  in,  we  decided  to  set  emission 
standards  only  for  outboard  and 
personal  watercraft  engines. ^^  Outboard 
and  personal  watercraft  engines  were 
almost  all  two-stroke  engines  with  much 
higher  emission  rates  compared  to  the 
stemdrive  and  inboard  engines  which 
were  all  four-stroke  engines.  We  are 
now  working  to  conclude  the  effort  to 
set  emission  standards  for  SI  marine 
engines  as  we  develop  a  different  set  of 
requirements  for  stemdrive  and  inboard 
SI  engines. 

Following  the  1994  proposal,  we  set 
Tier  2  and  Tier  3  standards  for  land- 
based  noiuoad  diesel  engines  and 
marine  diesel  engines  rated  below 
37kW.5'»  This  led  us  to  propose 
comparable  emission  control 
requirements  for  larger  marine  diesel 
engines. 55  Although  all  marine  diesel 
engines  were  included  in  the  1998 
ANPRM,  EPA  decided  to  subdivide 
marine  diesel  engines  further  to 
acconunodate  the  special  concerns  that 
apply  to  engines  used  in  recreational 
marine  applications. 5^  These  special 


"  See  59  FR  55929  (November  9. 1994). 
"  See  61  FR  52088  (October  4,  1996). 
"  See  63  FR  56968  (October  23,  1998). 
55  See  63  FR  68508  (December  11. 1998). 
»»See  63  FR  28309  (May  22. 1998). 


concerns  included  high  power-to-weight 
ratios  needed  for  planing  vessels  and 
potential  small  business  impacts.  We 
have  finalized  emission  standards  for 
conunercial  marine  diesel  engines  and 
are  now  developing  requirements  for 
recreational  marine  diesel  engines.57 

2.  What  Marine  Engines  Are  Included  in 
This  Rulemaking? 

In  this  action,  we  are  giving  advance 
notice  for  our  proposal  to  establish 
emission  standards  for  new  spark- 
ignition  stemdrive  and  inboard  marine 
engines  and  new  compression-ignition 
recreational  marine  engines  at  or  above 
37  kW.  For  spark-ignition  engines,  this 
includes  jet  boat  and  air  boat  engines,  as 
these  can  be  similar  to  stemdrive  and 
inboard  engines  and  thus  are  part  of  the 
sterndrive/inboard  (SD/I)  class.  These 
are  the  only  recreational  marine  engines 
for  which  we  have  not  yet  promulgated 
emission  standards. 

For  the  compression-ignition  engines, 
we  are  focusing  on  reductions  in  oxides 
of  nitrogen  and  particulate  matter 
emissions.  For  the  spark-ignition 
engines  we  are  focusing  on  reductions 
in  oxides  of  nitrogen  and  hydrocarbon 
emissions. 

References  to  "marine  diesel  engines" 
in  this  dociunent  are  intended  to  cover 
compression-ignition  marine  engines.  CI 
engines  are  typically  operated  on  diesel 
fuel  although  other  fuels,  such  as 
compressed  natural  gas,  may  also  be 
used.  Similarly,  all  references  to 
"gasoline  marine  engines"  in  this 
document  are  intended  to  include  all 
spark-ignition  marine  engines  regardless 
of  fuel  type.  For  SI  engines,  we  include 
all  of  the  engines  listed  above  without 
making  a  distinction  between 
recreational  and  commercial 
appUcations.  However,  as  a  shorthand 
for  this  document,  we  are  using 
"recreational  marine  engines"  to  mean 
recreational  marine  diesel  engines  and 
all  of  the  gasoline  SD/I  engines. 

Boat  builders  could  also  be  affected 
by  this  emission  control  program.  If 
engine  changes  significantly  increase 
the  external  size,  increase  heat  rejection, 
or  reduce  the  power  of  the  engine,  boat 
builders  could  have  to  change  the 
packaging  of  the  engine  in  the  vessel. 
Engine  builders  may  raise  the  price  of 
the  engine  to  boat  builders  to  cover  the 
increased  costs  of  developing,  certifying 
and  building  new  compliant  engines. 
Also  we  are  requesting  comment  on 
evaporative  emission  control  which 
could  affect  boat  designs. 


B.  Technology 

1 .  What  Technologies  Appear  To  Be 
Available  for  Recreational  Marine  Diesel 
Engines? 

We  anticipate  that  significant 
emissions  reductions  from  recreational 
marine  diesel  engines  can  be  achieved 
primarily  with  technology  that  will  be 
applied  to  land-based  noiuoad  engines 
and  commercial  marine  engines.  Much 
of  this  technology  already  has  been 
established  in  highway  applications  and 
is  being  used  in  some  land-based 
nonroad  and  marine  applications. 

If  emissions  standards  were  not  to  go 
into  place  until  the  2005-2006  time 
frame,  engine  manufacturers  would 
have  substantial  lead  time  for 
developing,  testing,  and  implementing 
emission  control  technologies.  This  lead 
time,  coupled  with  the  opportiuiity  to 
use  emission  control  technologies 
already  developed  for  land-based 
nonroad  engines,  should  allow  time  for 
a  comprehensive  program  to  integrate 
the  most  effective  emission  control 
approaches  into  the  manufacturers' 
overall  design  goals  related  to 
durability,  reliability,  and  fuel 
consumption.  We  request  comment  on 
the  amoimt  of  lead  time  that  would  be 
appropriate  for  emission  standards  for 
recreational  marine  diesel  applications. 

Engine  manufactiuers  have  already 
shown  some  initiative  in  producing 
limited  niunbers  of  low-NOx  marine 
diesel  engines.  More  than  80  of  these 
engines  have  been  placed  into  service  in 
California  through  demonstration 
programs. 58  59  Through  the 
demonstration  programs,  we  were  able 
to  gain  insight  into  what  technologies 
can  be  used  to  achieve  significant 
emission  reductions.  Emission  data 
from  these  engines  supported  adoption 
of  emission  standards  for  commercial 
marine  diesel  engines  (see  Table  V-l). 

Highway  engine  manufacturers  have 
been  the  leaders  in  developing  and 
applying  new  emission  control 
technology  for  diesel  engines.  Because 
of  the  similar  engine  designs  in  land- 
based  nonroad  and  marine  diesel 
engines,  we  expect  that  much  of  the 
technological  development  that  has  led 
to  lower  emitting  highway  engines  can 
be  transferred  or  adapted  for  use  on 
land-based  nonroad  and  marine  engines. 
Much  of  the  improvement  in  emissions 


"  See  64  FR  73300  (December  29,  1999). 


5*  Memorandum  from  )eff  Carmody,  Santa 
Barbara  County  Air  Pollution  Control  District,  to 
Mike  Samulski,  U.S.  Environmental  Protection 
Agency.  "Marine  Engine  Replacement  Programg," 
July  21,  1997  (Docket  A-97-50;  document  Il-G-10). 

'"Facsimile  from  Eric  Peterson,  Santa  Barbara 
County  Air  Pollution  Control  District,  to  Mike 
Samulski,  U.S.  Environmental  Protection  Agency, 
"Marine  Engine  Replacement  Programs,"  April  1, 
1998  (Docket  A-97-50;  document  n-D-14). 
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from  these  engines  comes  from 
"internal"  engine  changes  such  as 
variation  in  hiel  injection  variables' 
(injection  tuning,  injection  pressure, 
spray  pattern,  rate  shaping),  modified 
piston  bowl  geometry  for  better  air-hiel 
mixing,  and  improvements  intended  to 
reduce  oil  consumption.  Introduction 
and  ongoing  improvement  of  electronic 
controls  have  played  3  vital  role  in 
facilitating  many  of  these 
improvements. 

Other  technological  developments 
that  are  expected  to  be  used  on  land- 
based  nonroad  engines  would  require  a 
greater  degree  of  development  before 
they  could  be  applied  to  marine  diesel 
engines.  Turbocharging  is  widely  used 
now  in  marine  applications  because  it 
improves  power  and  efficiency  by 
compressing  the  intake  air. 
Turbocharging  may  also  be  used  to 
decrease  particulate  emissions  in  the 
exhaust.  Today,  marine  engine 
manufact\irers  generally  have  to 
rematch  the  turbocharger  to  the  engine 
characteristics  of  the  marine  version  of 
a  nonroad  engine  and  often  will  add 
water  cooling  (jacketing)  around  the 
tiirbo  housing  to  keep  surface 
temperatures  low.  Once  the  Tier  2 
nonroad  engines  are  available  to  the 
marine  industry,  matching  the 
turbochargers  for  the  engines  would  be 
an  important  step  in  achieving  low 
emissions. 

Aftercooling  is  a  well  established 
technology  that  can  be  used  to  reduce 
NOx  by  reducing  the  temperature  of  the 
charge  air  after  it  has  been  heated 
during  compression.  Reducing  the 
charge  air  temperature  directly  reduces 
the  peak  cylinder  temperatiue  during 
combustion,  which  is  the  primary  cause 
of  NOx  formation.  Air-to-water  and 
water-to- water  aftercoolers  are  well 
established  for  land-based  applications. 
For  engines  in  marine  vessels,  there  are 
two  different  types  of  aftercooling  used: 
jacket -water  and  raw-water  aftercooling. 
With  jacket-water  aftercooling,  the 
coolant  to  the  aftercooler  is  cooled 
through  a  heat  exchanger  by  ambient 
water.  This  cooling  circuit  may  be  either 
the  same  circuit  used  to  cool  the  engine 
or  a  separate  circuit.  By  moving  to  a 
separate  circuit,  marine  engine 
manufacturers  would  be  able  to  achieve 
further  reductions  in  the  intake  charge 
temperature.  This  separate  circuit  could 
result  in  even  lower  temperatures  by 
using  raw  water  as  the  coolant.  This 
means  that  ambient  water  is  pumped 
directly  to  the  aftercooler.  Raw-water 
aftercooling  is  ciurently  being  used 
widely  in  recreational  applications. 
Because  of  the  access  that  marine 
engines  have  to  a  large  ambient  water 
cooling  medium,  we  anticipate  that 


marine  CI  engine  manufacturers  will 
largely  achieve  reductions  in  NOx 
emissioUs  through  the  use  of 
aftercooling. 

To  meet  potential  emission  standards, 
recreational  marine  diesel  engine 
manufactiu^rs  could  use  many  of  the 
strategies  discussed  above.  Electronic 
controls  also  offer  great  potential  for 
improved  control  of  engine  parameters 
for  better  performance  and  lower 
emissions.  Unit  pumps  or  injectors 
would  allow  higher-pressure  fuel 
injection  with  rate  shaping  to  carefully 
time  the  delivery  of  the  whole  volume 
of  injected  fuel  into  the  cylinder.  Marine 
engine  manufactiuers  should  be  able  to 
take  advantage  of  modifications  to  the 
routing  of  the  intake  air  and  the  shape 
of  the  combustion  chamber  of  nonroad 
engines  for  improved  mixing  of  the  fuel- 
air  charge.  Separate  circuit  jacket-  and 
raw-water  aftercooling  will  likely  gain 
widespread  use  in  tiubocharged  engines 
to  increase  performance  and  lower  NOx- 
We  request  conunent  on  the 
technological  approaches  discussed 
here  and  on  other  emission  control 
technology  that  could  effectively  be 
used  on  recreational  marine  diesel 
engines.  We  also  request  comment  on 
the  costs  associated  with  these 
technologies. 

2.  What  Technologies  Appear  To  Be 
Available  for  Spark  Ignition  SD/I  Marine 
Engines? 

At  least  three  primary  technologies 
could  be  used  by  marinizers  to  reduce 
emissions  from  SD/I  engines.^  These 
three  technologies  are  electronic  fuel 
injection,  exhaust  gas  recirculation,  and 
two-way  or  three-way  catalysts. 
Electronic  control  gives  manufacturers 
more  precise  control  of  the  air/fuel  ratio 
in  each  cylinder  thereby  giving  them 
greater  flexibility  in  how  they  calibrate 
their  engines.  With  the  addition  of  an 
oxygen  sensor,  electronics  give 
manufacturers  the  ability  to  use  closed 
loop  control  which  is  especially 
valuable  when  a  catalyst  is  used.  Three- 
way  catalysts  operate  best  near 
stoichiometric  conditions  in  the 
exhaust. 

Exhaust  gas  recirculation  can  be  used 
for  meaningful  reductions  in  NOx.  The 
recirculated  gas  acts  as  a  diluent  in  the 
fuel-air  mixture  which  reduces 
combustion  temperature.  These  lower 
temperatures  significantly  reduce 
formation  rate  of  NOx,  but  HC  is 
increased  slightly  due  to  lower 
temperatvues  for  HC  bum-up  diuing  the 


late  expansion  and  exhaust  strokes. 
Depending  on  the  bum  rate  of  the 
engine  and  the  amount  of  recirculated 
gases,  EGR  can  improve  fuel 
consiunption.  Although  EGR  slows  the 
bum  rate  (which  tends  to  decrease  peak 
power),  it  can  offset  this  effect  with 
some  benefits  for  engine  efficiency.  EGR 
reduces  pumping  work  since  the 
addition  of  recirculated  gas  increases 
intake  pressure.  Because  the  biuned  gas 
temperature  is  decreased,  there  is  less 
heat  loss  to  the  exhaust  and  cylinder 
walls.  In  effect,  EGR  allows  more  of  the 
chemical  energy  in  the  fuel  to  be 
converted  to  useable  work. 

Most  engines  sold  to  the  marine 
market  are  primarily  designed  for 
automotive  use.  Marinizers  then  take 
the  basic  engine  blocks  and  adapt  them 
to  be  better  suited  for  the  marine 
environment.  These  engines  are 
generally  already  equipped  with  a  port 
in  the  manifold  for  EGR.  This  port  is 
capped  because  EGR  is  not  currenUy 
used  in  marine  engines.  However,  EGR 
has  been  used  as  an  effective  NOx 
control  strategy  in  automotive 
appUcations  for  more  than  20  years. 
Today's  automotive  applications  use 
levels  of  15-17  percent  EGR.  Through 
the  use  of  high  swirl,  high  turbulence 
combustion  chambers,  manufactiuers 
could  increase  the  bum  rate  of  the 
engine.  By  increasing  the  biun  rate,  the 
amount  of  EGR  could  be  increased  to 
20-25  percent.  In  oui  lab,  we  calibrated 
a  heavy-duty  highway  gasoline  engine 
for  emissions  over  the  ISO  E4  marine 
duty  cycle.^'  We  achieved  a  47  percent 
reduction  in  NOx  without  significantly 
changing  HC  or  CO  emissions.  The 
result  was  9.9  g/kW-hr  HC+NOx  and 
24.3g/kW-hrCO. 

With  regard  to  emissions  reductions 
through  catalytic  control,  we  are 
considering  various  designs  that  involve 
packaging  small  catalysts  in  the  exhaust 
manifold  with  only  small  changes  in  the 
size  of  the  exhaust  manifold.  By  placing 
the  catalysts  here,  costs  to  the 
manufacturer  may  be  reduced  compared 
to  a  large  catalyst  downstream 
especially  when  considering  the 
packaging  of  the  system  in  a  boat. 
Engine  manufacturers  water  jacket  the 
exhaust  manifold  to  meet  temperatiue 
safety  protocol  then  mix  the  water  into 
the  exhaust  to  protect  the  exhaust 
couplings  and  muffle  noise.  By  placing 
the  catalyst  in  the  exhaust  manifold,  it 
is  upstream  of  where  the  water  and 
exhaust  mix.  However,  placing  the 
catalyst  in  the  exhaust  manifold  limits 
the  catalyst  size.  Using  a  small  catalyst. 


in  turn,  limits  potential  emissions 
reductions.  We  request  conunent  on  the 
potential  emission  reductions  available 
by  a  small  catalyst  placed  in  or  directly 
adjacent  to  the  exhaust  manifold. 

There  have  been  concerns  that  aspects 
of  the  marine  environment  could  result 
in  unique  durability  problems  for 
catalysts.  The  primary  aspects  that 
could  affect  catalyst  durability  are 
sustained  operation  at  high  load,  salt 
water  effects  on  catalyst  efficiency, 
thermal  shock  from  cold  water  coming 
into  contact  with  a  hot  catalyst,  engine 
vibration,  and  shock  effects  in  rough 
water  associated  with  marine 
applications. 

Three-way  catalysts  may  be  an  . 
effective  control  strategy  for  gasoline 
marine  engines.  Three-way  catalysts  act 
as  both  an  oxidation  catalyst  to  reduce 
HC,  CO  and  as  a  reduction  catalyst  to 
control  NOx.  They  are  most  effective 
when  coupled  with  an  oxygen  sensor 
and  a  feedback  loop  to  maintain  a 
stoichiometric  exhaust  mixture.  As  an 
alternative,  a  two-way  oxidation  catalyst 
could  be  used  effectively  with  less 
precise  control  of  the  air  fuel  ratio  in  the 
exhaust.  Today's  catalysts  perform  well 
at  temperatures  higher  than  would  be 
seen  in  a  marine  exhaust  manifold  and 
have  been  shown,  in  the  lab,  to 
withstand  the  thermal  shock  of  being 
immersed  in  water.  Use  of  catalysts  in 
automotive,  motorcycle,  and  hand-held 
equipment  has  shown  that  catalysts  can 
be  packaged  to  withstand  the  vibration 
in  the  exhaust  manifold  in  varied 
applications.  We  request  comment  on 
how  the  operation  of  marine  engines 
would  affect  catalyst  durability. 

The  key  to  using  this  technology  in 
these  marine  applications  is  to  ensure 
that  salt  water  does  not  reach  the 
catalyst  so  that  salt  does  not  acciunulate 
on  the  catalyst  and  reduce  its  efficiency. 
Placement  of  the  catalyst  close  to  the 
exhaust  manifolds  may  help  protect  it 
from  salt  water.  Manufactiu"ers  already 
strive  to  design  their  exhaust  systems  to 


prevent  water  from  reaching  the  exhaust 
ports.  If  too  much  water  reaches  the 
exhaust  ports  in  today's  designs, 
significant  dtirability  problems  would 
result  from  corrosion  or  hydraulic  lock. 
We  request  comment  on  potential 
design  modifications  which  could 
eliminate  or  significantly  minimize 
water  intrusion  into  the  exhaust  which 
could  deteriorate  the  performance  of  the 
catalyst. 

In  highway  applications,  catalysts  are 
designed  to  operate  in  gasoline  vehicles 
for  more  than  100,000  miles.  This 
translates  to  about  5,000  hours  of  use  on 
the  engine/catalyst.  We  estimate  that, 
due  to  low  annual  hours  of  operation 
(50-100  hours/year),  the  average 
running  time  of  SD/I  engines  is  less  than 
one-third  of  this  value.  This  is  another 
reason  we  believe  catalysts  are  likely  to 
be  durable  in  marine  applications. 
However,  unlike  cars,  boats  often 
experience  shock  effects  from  waves 
even  when  the  engine  is  not  nuuiing 
which  could  affect  the  durability  of  a 
catcdyst  that  was  not  packaged 
appropriately. 

We  nave  been  working  with  the  U.S. 
Coast  Guard  to  identify  potential  safety 
problems  with  using  catalysts  in  marine 
applications.  The  Coast  Guard  has  told 
us  that  they  have  two  concerns.  First, 
they  want  to  make  siu-e  that  any 
additional  heat  load  in  the  engine 
compartment  will  not  add  to  the  risk  of 
fires,  other  safety  heizards,  or  other 
detrimental  impacts  on  the  engine  or 
components.  Second,  they  want  to  make 
siue  that  exhaust  systems  with  catalysts 
will  not  lead  to  CO  leaks  due  to 
additional  joints  in  or  maintenance  of 
the  exhaust  system. 

Through  a  joint  effort  with  the 
California  Air  Resoiuces  Board  (ARB), 
Southwest  Research  Institute  (SwRI), 
engine  manufactiuers/marinizers, 
catdyst  manufactiuers,  and  a  marine 
exhaust  manifold  manufacturer,  we  are 
in  the  process  of  developing  and  testing 
a  comprehensive  emissions  control 


system  on  a  SD/I  engine.  This  system 
includes  both  EGR  and  catalyst 
technology.  The  goal  of  this  testing  is 
proof  of  concept,  but  as  part  of  this 
testing,  temperatiu-es  and  pressures 
relevant  to  safety,  durability,  and 
performance  will  be  measured.  Also,  we 
are  focusing  on  an  exhaust  manifold 
design  that  will  prevent  water  reversion 
to  the  catalyst. 

We  request  comment  on  the  feasibility 
of  applying  electronic  fuel  injection, 
exhaust  gas  recirculation,  and  catalysts 
on  SD/I  engines  and  on  other 
technology  that  could  effectively  be 
used  to  reduce  emissions  from  these 
^engines.  We  also  request  conunent  on 
the  costs  and  corresponding  potential 
emission  reductions  from  using  such 
technolog)',  as  well  as  the  potential 
effects  on  engine  performance,  safety 
and  durability  using  these  technologies. 

C.  Standards  and  Program  Approaches 

1.  Recreational  Marine  Diesel  Engines 

One  approach  for  reducing  emissions 
from  recreational  CI  marine  engines 
would  be  to  propose  standards  similar 
to  the  Tier  2  standards  for  commercial 
CI  marine  engines.  The  commercial 
marine  emission  limits  are  presented  in 
Table  V-1  and  are  based  on  the  ISO  E3 
duty  cycle.  For  recreational  marine 
engines  the  ISO  E5  duty  cycle  may  be 
more  appropriate  because  it  is  designed 
for  smaller  craft.  Recreational  CI  marine 
engines  can  likely  use  the  same 
technologies  projected  for  the  Tier  2 
commercial  marine  standards.  Many 
recreational  CI  marine  engines  are 
already  using  these  technologies 
including  electronic  fuel  management, 
turbocharging,  and  separate  circuit 
aftercooling.  In  fact,  because 
recreational  engines  have  much  shorter 
design  lives  than  commercial  engines,  it 
is  Ukely  to  be  easier  to  apply  raw  water 
aftercooling  to  these  engines. 


Table  V-1  .—Emission  Standards  for  Commercial  Marine  Diesel  Engines  over  37  kW 


'                                                                Subcategory 
^* 

disp  <  0.9 

0  9  <  disp  <  1.2 

1.2  <,  disp  <  5.0 


HC+NOx 
g/kW-hr 


7.5 
7.2 
7.2 


PM  g/kW-hr 


0.40 
0.30 
0.20 


CO  g/kW-hr 


5.0 
5.0 
5.0 


90  We  use  the  term  "marinizers"  to  mean 
manufacturers  who  take  engine  blocks  designed  for 
land-based  applications  and  prepare  them  for 
marine  applications. 


■>  Memo  from  ).  McDonald  and  M.  Samulski, 
"EGR  Test  Data  from  a  Heavy-Duty  Gasoline  Engine 
on  the  E4  Duty  Cycle."  July  12.  1999. 


Engine  manufacturers  will  generally 
increase  the  fueling  rate  in  recreational 
engines,  compared  to  commercial 
engines,  to  gain  power  from  a  given 
engine  size.  This  extra  power  from  a 
given  sized  engine  helps  bring  a  planing 
vessel  on  to  the  water  surface  and 


increases  the  maximinn  vessel  speed 
without  increasing  the  weight  of  the 
vessel.  This  difference  in  how 
recreational  engines  are  designed  and 
used  has  an  effect  on  emissions. 
However,  as  discussed  in  the  technology 
section  below,  emission  data  suggest 


that  recreational  marine  diesel  engines 
can  meet  the  levels  required  for 
commercial  marine  engines.  We  request 
comment  on  the  appropriateness  of  the 
commercial  marine  emission  limits  for 
recreational  marine  engines.  We  also 
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request  comment  on  the  appropriate  test 
duty  cycle  for  these  limits. 

Diesel  engine  manufacturers  have 
commented  that  they  would  need  time 
after  the  commercial  marine  standards 
go  into  place  to  transfer  technology  from 
commercial  to  recreational  marine 
engines.  The  standards  for  the 
conunercial  marine  rule  go  into  effect  in 
the  following  model  years  by  engine 
cylinder  displacement:  2004  for  0.9  to 
2.5  liters  per  cylinder,  2005  for  smaller 
engines,  and  2007  for  larger  engines. 
These  dates  are  after  those  for  the 
nonroad  land-based  standards  which 
gives  manufactiu-ers  time  to  transfer  the 
land-based  technology  to  marine 
applications. 

An  implementation  date  of  2005  for 
engines  with  displacement  less  than  2.5 
liters/cylinder  would  give  a  year  of  lead 
time  beyond  the  emission  standards  for 
commercial  engines.  However,  this  lead 
time  may  not  be  necessary  because 
much  of  the  technology  that  could  be 
used  to  reduce  emissions  is  already 
used  in  some  recreational  marine  diesel 
engine  models;  these  engines  would  just 
need  to  be  calibrated  for  reduced 
emissions.  Many  recreational  marine 
diesel  engines  with  displacement  over 
2.5  liters/cylinder  in  many  cases  also 
already  use  the  anticipated  emission- 
control  technologies.  An 
implementation  date  of  2007  for  these 
engines  may  therefore  provide  adequate 
lead  time,  even  though  the  emission 
standards  for  commercial  engines  start 
at  the  same  time.  We  request  comment 
on  appropriate  implementation  dates  for 
recreational  marine  diesel  engines. 

2.  SD/I  Marine  Engines 

hi  determining  potential  HC+NOx 
standards  for  stemdrive  and  inboard  SI 
marine  engines,  we  will  be  evaluating 
emission  reductions  that  can  be 
achieved  using  electronic  fuel  injection, 
exhaust  gas  recirculation,  and  catalysts 
designed  to  work  in  marine 
applications.  Catalyst  exhaust  systems 
designed  for  marine  applications  would 
have  to  ensure  that  salt-water  did  not 
reach  the  catalyst.  In  addition,  it  woidd 
be  preferable  for  the  exhaust  system  to 
be  compact  so  that  it  woidd  fit  in 
current  boat  designs.  This  may 
necessitate  locating  a  small  catalyst  in 
the  exhaust  manifold  or  directly 
adjacent  to  it,  limiting  the  catalyst  size 
and  therefore  its  abihty  to  reduce  engine 
emissions. 

Even  if  only  a  small,  low-efficiency 
catalyst  could  be  packaged  into  SD/I 
exhaust  systems,  an  HC+NOx  standard 
of  5-7  g/kW-hr  may  be  feasible  based  in 
the  ISO  E4  duty  cycle.  Given  the 
information  in  Table  V-1 ,  a  standard  of 
7.2  g/kW-hr  for  HC+NOx  would  provide 


some  level  of  equity  of  emission  control 
for  gasoline  and  diesel  engines. 
However,  if  larger,  more  efficient 
catalysts  were  used  such  as  in 
automotive  applications,  much  larger 
emission  reductions  could  be  achieved. 
In  its  September  19,  2000  workshop,  the 
California  Air  Resources  Board 
proposed  standards  of  9.4  g/kW-hr 
HC+NOx  and  134  g/kW-hr  CO  in  2003 
and  4  g/kW-hr  HC+NOx  and  50  g/kW- 
hr  CO  in  2007.  We  request  comment  on 
the  potential  use  of  larger,  more  efficient 
catalysts  in  SD/I  applications  and  on 
appropriate  emission  limits. 

We  are  in  the  process  of  developing 
and  testing  a  catalyst  system  for  SD/I 
engines,  but  we  do  not  have  data  from 
the  tests  at  the  time  of  this  notice.  Our 
projected  emission  reductions  from 
catalyst  systems  are  based  on  our 
evaluation  of  information  from  catalyst 
manufacturers  and  observations  of  the 
success  of  catalytic  control  in  land- 
based  applications.  Because  we  do  not 
yet  have  complete  data,  we  request 
comment  on  basing  emissions  standards 
on  technology  packages  with  and 
without  catalytic  control.  Using 
electronic  fuel  injection  and  exhaust  gas 
recirculation,  an  emission  limit  of  9-10 
g/kW-hr  of  HC+NOx  may  be 
appropriate. 

We  will  be  evaluating  varying  levels 
of  CO  control.  With  the  application  of 
electronic  fuel  injection  and  electronic 
control,  CO  from  SD/Is  can  be  reduced, 
potentially  to  the  range  of  40-50  g/kW- 
hr.  If  manufacturers  can  produce 
engines  that  achieve  these  CO  emission 
reductions  over  many  years  of 
operation,  this  may  reduce  the  exposure 
of  individual  boaters  to  elevated 
ambient  CO  concentrations.  In 
particular,  this  could  reduce  the 
occurrence  of  CO  poisoning  from  people 
on  or  swimming  near  a  boat  while  the 
engine  is  idling.  Because  reducing  CO 
emissions  could  help  reduce  incidents 
of  CO  poisoning  among  boaters,  we  are 
also  considering  the  need  for  a  CO 
standard  which  would  achieve 
significant  CO  reductions.  With  a 
catalyst,  CO  could  be  reduced  further, 
perhaps  to  the  range  of  15-20  g/kW-hr. 
At  a  minimum,  we  see  no  reason  for 
expecting  emissions  to  increase. 
Therefore,  we  request  comment  on 
capping  CO  emission  at  baseline  levels, 
approximately  130  g/kW-hr,  to  prevent 
backsliding.  We  also  request  comment 
on  the  technical  feasibility  and  benefits 
from  reducing  CO  levels  and  on  what 
appropriate  CO  standards  would  be  for 
SI  SD/I  engines. 

We  are  considering  the  2005  or  2006 
time  frame  for  the  implementation  of 
standards  for  SD/I  engines.  These  dates 
are  similar  to  the  ones  discussed  above 


for  recreational  marine  diesel  engines. 
However,  we  recognize  that  SD/I 
marinizers  would  need  time  to  apply 
new  technologies  to  their  engines  and 
optimize  the  systems  for  emissions 
control.  Depending  on  the  level  of 
eventual  standards,  this  may  be 
especially  difficult  for  SD/I 
manufacturers  because  they  may  need  to 
apply  technologies,  such  as  EGR  and 
catalysts,  that  they  have  never  applied 
to  their  engines.  Therefore,  we  request 
comment  on  what  lead  time  would  be 
appropriate  for  SD/I  engines. 

D.  Additional  Program  Considerations 

1.  Not-To-Exceed  Requirements 

Oui  goal  is  to  achieve  control  of 
emissions  over  the  broad  range  of  in-use 
speed  and  load  combinations  that  can 
occiu"  on  a  recreational  marine  engine  so 
that  real-world  emission  control  is 
achieved,  rather  than  just  controlling 
emissions  under  certain  laboratory 
conditions.  An  important  tool  for 
achieving  this  goal  is  an  in-use  program 
with  an  objective  standeird  and  an  easily 
implemented  test  procedure.  Therefore 
we  are  requesting  comment  on 
extending  the  not-to-exceed 
requirements  in  place  for  commercial 
marine  engines  to  recreational  marine 
engines. 

The  not-to-exceed  (NTE)  concept 
includes  an  area  under  the  torque  map 
where  an  engine  could  reasonably  be 
expected  to  operate  in  use.  Within  this 
area  the  engine  can  not  exceed  a  fixed 
limit.  The  limit  may  be  different  for 
different  areas  of  the  NTE  zone.  The 
NTE  zone  not  only  includes  a  wide 
range  of  operation,  but  also  a  wide  range 
of  ambient  conditions. 

We  expect  that  NTE  requirements  for 
recreational  CI  marine  engines  would  be 
very  similar  to  those  for  commercial  CI 
marine  engines  (64  FR  73300)  because 
the  engines  are  similar.  However,  the 
limits  may  need  to  be  different  within 
the  NTE  zone  due  to  differences  in  the 
engine  applications.  For  example,  a 
higher  limit  near  full  power  may  be 
necessary  for  recreational  engines.  For 
SI  engines,  the  NTE  zone  would  likely 
need  to  be  a  different  shape  to  coincide 
with  the  differences  between  the  ISO  E5 
and  ISO  E4  test  procediu-es.  Also, 
because  EGR  technology  is  not  as 
efficient  at  high  power  as  at  lower 
power,  a  higher  limit  may  be  necessary 
at  high  power.  We  request  comment  on 
how  the  NTE  concept  could  be  applied 
to  recreational  marine  engines.  We  also 
request  comment  on  alternative 
approaches  for  ensuring  real  world 
emission  control  from  recreational 
marine  engines. 


2.  Evaporative  Emissions 

We  request  comment  on  whether  or 
not  we  should  propose  evaporative 
emission  requirements  for  recreational 
marine  engines  and  what  those 
requirements  should  be.  Vessels  using 
gasoline  marine  engines  emit  high 
amounts  of  volatile  hydrocarbons  per 
gallon  of  fuel  consumed.  According  to 
our  calculations,  these  evaporative 
emissions  are  several  times  higher  than 
exhaust  HC  emissions.  For  diesel 
engines,  evaporative  emissions  are  very 
low  due  to  the  low  vapor  pressure  of 
diesel  fuel. 

When  the  fuel  is  subject  to  increasing 
temperatures,  such  as  daily  temperature 
variation  or  engine  heat,  lighter 
hydrocarbon  molecules  evaporate  and, 
if  not  stored  or  trapped  in  some  fashion, 
will  escape  into  the  atmosphere.  Marine 
fuel  tanks  are  vented  to  the  atmosphere 
to  prevent  pressure  build  up  in  the  tank. 
Vapor  levels  on  a  boat  can  be  so  high 
that,  for  fire  safety  reasons,  blowers  are 
often  needed  to  remove  gasoline  vapors 
from  the  engine  compartment  prior  to 
starting  the  engine.  Also  vapors  are 
displaced  from  the  gas  tank  to  the 
atmosphere  during  refueling.  Finally, 
some  emissions  come  from  spillage 
during  refueling. 

In  automotive  applications,  vapors 
generated  in  the  fuel  system  are  passed 
through  a  canister  designed  to  capture 
evaporated  hydrocarbons.  When  the 
engine  is  nmning,  these  hydrocarbons 
are  drawn  back  into  the  engine  and 
burned.  However,  this  emission  control 
technology  would  not  be  practical  for 
marine  applications.  A  boat  may  sit  for 
weeks  vsdthout  being  used  while  typical 
automotive  canisters  are  only  designed 
to  capture  a  few  hot  days  worth  of 
evaporative  emissions.  After  this 
amount  of  time,  the  canister  must  be 
purged  to  the  engine.  A  canister/fuel 
system  that  could  collect  weeks  worth 
of  vapors  and  bum  them  in  a  few  hours 
of  operation  probably  would  not  be 
practical  due  to  the  canister  size 
required. 

Still,  there  may  be  practical 
alternatives  to  a  canister  system  for 
boats.  One  such  system  could  be  a 
bladder-type  fuel  tank  such  as  those 
used  in  race  cars.  The  bladder  contracts 
as  the  fuel  is  used  to  prevent  a  vapor 
space  from  forming. 

Another  technology  that  could  reduce 
evaporative  emissions  to  a  lesser  degree 
are  non-permeable  fuel  lines.  By 
replacing  rubber  fuel  lines  with  non- 
permeable  lines,  the  evaporative 
emissions  through  the  fuel  lines  can  be 
prevented.  An  added  benefit  is  that 
these  non-permeable  lines  are  non- 
conductive  and  can  prevent  the  buildup 


of  static  charges.  Although  non- 
permeable  lines  are  used  in  automotive 
applications,  these  fuel  lines  would 
have  to  meet  Coast  Guard  specifications 
for  flame  resistance  and  flexibility  to  be 
used  in  marine  applications.  We  request 
comment  on  if  non-permeable  fuel  lines 
exist  that  would  meet  the  Coast  Guard 
specifications  and  what  their  cost  would 
be. 

Ciurently,  fuel  systems  on  boats  are 
vented  to  the  atmosphere  to  prevent 
pressure  buildup.  The  Coast  Guard 
requires  that  fuel  systems  not  be 
pressurized.  If  a  low-pressure  {2  psi) 
pressure  relief  valve  were  used  with  a 
closed  system,  much  of  the  evaporative 
emissions  could  be  reduced.  This  would 
still  prevent  the  fuel  system  from 
building  up  too  much  pressure.  We 
request  comment  on  the  effectiveness  of 
this  strategy  with  respect  to  ambient 
temperature,  especially  on  hot  days 
when  the  fuel  tank  pressiu-e  may  be 
higher.  Note  that  any  eventual 
requirements  related  to  fuel  system 
pressure  would  need  to  be  consistent 
with  Coast  Guard  pohcies  and 
requirements. 

We  request  comment  on  safe 
pressures  in  fuel  tanks  and  what  typical 
fuel  tank  pressures  would  be  if  they 
were  not  vented  to  the  atmosphere.  We 
also  request  comment  on  the  cost  and 
effectiveness  of  non-permeable  fuel 
lines,  pressiue  relief  valves,  and  other 
systems  for  reducing  evaporative 
emissions.  We  also  request  comment  on 
potential  strategies  for  reducing 
emissions  due  to  refueling  or  spillage. 
We  request  comments  on  any 
evaporative  emission  control  systems 
such  as  those  described  above  as  well  as 
comment  on  potential  strategies  for 
reducing  emissions  due  to  refueling  or 
spillage. 

Additionally,  we  request  comment  on 
how  we  could  structure  provisions  to 
confirm  the  effectiveness  of  these 
systems.  We  would  prefer  to  set  up  a 
performance-based  standard  such  as  the 
test  procedures  already  in  place  for 
automobiles  because  it  gives  a  better 
indication  of  control  effectiveness  that  a 
design-based  standard  and  it  gives  more 
design  flexibility  to  the  manufacture. 
However,  we  request  comment  on 
appropriate  performance-based  test 
procedvires  and  on  an  appropriate 
design-based  requirement. 

3.  Crankcase  Emissions 

We  are  requesting  comm^it  on 
whether  or  not  to  require  that  new 
recreational  marine  engines  be  built 
with  closed  crankcases  to  eliminate 
crankcase  emissions.  Crankcase  controls 
have  been  required  on  cars  and  trucks. 
Controlling  crankcase  vapors  requires  a 


fairly  simple  and  inexpensive 
technological  strategy.  A  line  is  routed 
from  the  crankcase  to  the  intake 
manifold  with  a  pressure  control  valve 
which  will  prevent  crankcase 
overpressiu-e  and  will  prevent  air  from 
flowing  into  the  crankcase.  Some  SI 
marine  engine  already  route  crankcase 
vapor  to  the  air  intake  to  minimize 
vapor  buildup  in  the  engine 
compartment. 

For  turbocharged  diesel  engines,  there 
is  some  concern  that  routing  the 
crankcase  vapor  upstream  of  the 
tiu-bocharger  could  foul  the 
turbocharger.  In  addition,  it  would  be 
more  costly  to  route  the  low  pressure 
crankcase  vapor  downstream  of  the 
ttu"bocharger  because  an  extra  piunp 
would  be  necessary.  An  alternative 
would  be  to  allow  turbocharged 
recreational  compression-ignition 
marine  engines  to  be  built  with  open 
crankcases,  provided  the  crankcase 
ventilation  system  is  designed  to  allow 
crankcase  emissions  to  be  measured.  For 
engines  with  open  crankcases.  we  could 
require  crankcase  emissions  to  be  either 
routed  into  the  exhaust  stream  to  be 
included  in  the  exhaust  measurement, 
or  to  be  measured  separately  and  added 
to  the  measured  exhaust  mass.  These 
measurement  requirements  might  not 
add  significantly  to  the  cost  of  testing, 
especiaMy  where  the  crankcase  vent  is 
simply  routed  into  the  exhaust  stream 
prior  to  the  point  of  exhaust  sampling. 
This  concept  is  consistent  with  our 
previous  regulation  of  crankcase 
emissions  from  such  diverse  sources  as 
commercial  marine  engines, 
locomotives  and  passenger  cars.  We 
request  comment  on  the  above  concepts. 

4.  Regulatory  Flexibility 

Marinizers  are  engine  manufacturers 
that  take  land-based  engines  and 
convert  them  to  be  used  in  marine 
applications.  In  some  cases,  marinizers 
use  certified  land-based  engines  and 
make  changes  without  changing  their 
emission  levels.  We  consider  these 
marinizers  to  be  "engine  dressers,"  and 
we  believe  that  forcing  these 
manufacturers  to  certify  their  engines 
may  be  unnecessary.  We  intend  to  offer 
similar  engine  dresser  provisions  for 
recreational  marine  engine  marini2%rs  as 
exist  for  commercial  marine  engine 
marinizers  who  are  not  required  to 
certify  (40  CFR  part  94).  We  request 
comment  on  these  provisions  as  they 
apply  to  recreational  marine  engine 
marinizers. 

The  scope  of  this  advance  notice  also 
includes  a  niunber  of  engine  marinizers 
that  have  not  been  subject  to  our 
regulations  or  certification  process  and 
woidd  not  qualify  as  engine  dressers. 
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The  majority  of  these  marinizers  are 
small  businesses  for  which  a  typical 
regiilatory  program  may  be  overly 
burdensome.  One  challenge  of  this  rule 
is  to  implement  a  flexible  regulatory 
program  while  still  ensuring  significant 
emission  reductions.  We  request 
comment  on  appropriate  regulatory 
flexibility  strategies  for  small  volume 
engine  marinizers  that  will  minimize 
harmful  impact  on  the  environment. 

We  request  comment  on  what  should 
be  the  definition  of  a  small  voliune 
engine  manufacturer/marinizer  for  the 
purpose  of  potential  regulatory 
flexibihty.  The  Small  Business 
Administration  defines  a  small  business 
(manufactiuing  internal  combustion 
engines)  as  one  that  employs  less  than 
1000  people.  Because  the  purpose  of  the 
regulatory  flexibility  is  to  reduce  the 
burden  on  companies  for  which  fixed 
costs  cannot  be  distributed  over  a  large 
number  of  engines,  we  believe  that  the 
small  voliune  engine  manufactiuer 
definition  should  also  consider  the 
number  of  engines  for  sale  in  the  U.S. 
in  a  year.  This  production  count  would 
include  all  engines  (automotive,  other 
nonroad,  etc.)  and  not  just  recreational 
marine  engines.  Based  on  confidential 
sales  information  supplied  by  engine 
marinizers  and  our  own  evaluations  of 
certification  and  development  costs,  we 
estimate  that  the  upper  limit  for  the 
nxunbers  of  engines  that  a  company 
could  produce  and  still  be  considered  a 
small  volume  engine  manufacturer 
might  be  in  the  range  of  8,000  to  12,000 
imits  per  year.  This  would  include  the 
majority  of  marinizers.  To  establish  this 
threshold,  we  would  make  an 
assessment  of  the  ability  of  these 
companies  to  amortize  development 
costs  over  smaller  sales  volvunes. 

The  large  number  of  boat  builders  and 
their  relative  inexperience  with 
emission  control  requirements  also 
suggest  a  need  for  a  flexible 
implementation  process.  Although  boat 
builders  would  not  be  directly  subject  to 
emission  standards  under  a  potential 
program  unless  evaporative  emission 
control  were  required,  it  would  still  be 
possible  for  them  to  need  to  redesign  the 
engine  compartments  on  some  boats  if 
engine  designs  were  to  change 
significantly.  We  request  comment  on 
how  to  best  determine  the  extent  to 
which  engine  technologies  discussed 
above  would  necessitate  changes  in  boat 
design.  We  also  request  comment  on 
regulatory  flexibility  strategies  for  small 
volume  boat  builders  that  will  minimize 
harmful  impact  on  the  environment. 

We  request  comment  on  what  should 
be  the  definition  of  a  small  volume  boat 
builder  for  the  purpose  of  potential 
regulatory  flexibility.  Because  the 


flexibility  is  designed  to  reduce  the 
burden  on  companies  for  which  fixed 
costs  cannot  be  distributed  over  a  large 
number  of  vessels,  we  believe  it  may  be 
appropriate  to  include  in  the  definition 
of  a  small  voliune  boat  builder  an  upper 
limit  on  the  production  of  boats  for  sale 
in  the  U.S.  in  one  year.  This  production 
count  would  include  all  power  craft 
recreational  boats.  We  request  comment 
on  this  approach. 

We  have  been  in  contact  with  several 
small  volume  engine  marinizers  and 
boat  builders  in  an  attempt  to  develop 
concepts  that  would  reduce  the  burden 
of  emissions  standards  while 
minimizing  environmental  loss.  In  fact, 
we  convened  a  Small  Business 
Advocacy  Review  Panel  under  section 
609(b)  of  the  Regulatory  Flexibility  Act 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  To  date,  these  efforts  have 
identified  several  flexibility  concepts  for 
small  volume  engine  manufacturers  and 
for  small  volume  boat  builders.  We 
presented  several  flexibility  concepts  to 
small-business  representatives  during 
the  SBREFA  process. ^^  These  concepts 
are  listed  in  Table  V-2.  We  request 
comment  on  the  appropriateness  of 
these  ideas  and  on  others  for 
minimizing  burden  on  small  businesses 
while  still  reaching  the  greatest  degree 
of  emission  reduction  achievable 
through  the  application  of  technology 
which  the  Administrator  determines 
will  be  available,  giving  appropriate 
consideration  to  cost,  lead  time,  noise, 
energy,  and  safety  factors. 

Table  V-2.— Small  Business  Regu- 
latory Flexibility  Concepts  for 
Recreational  Marine 


SmaH  volume  engine 

SmaH  volume  boat 

mannizers 

builders 

Broaden  engine  fami- 

Percent of  production 

lies 

exemption. 

Minimize  compliance 

Small  volume  allow- 

requirements 

ance. 

Existing  inventory  and 

replacement  engine 

allowance. 

Expand  engine  dress- 

er flexibility 

Design-t>ased  certifi- 

Hardship provisions 

cation 

Delay  standards  for  5 

years 

Hardship  provisions 

Use  of  emission  cred- 

its 

82  "Preliminary  EPA  Staff  Assessment  of  Small 
Business  Flexibility  Concepts,"  June  16,  1999, 
Docket  A-2000-01,  document  n-B-03. 


5.  Definition  of  Recreational  CI  Marine 
Engines 

When  we  finalized  standards  for 
commercial  marine  engines  last  year,  we 
included  a  definition  of  recreational 
compression-ignition  marine  engines. 
This  was  based  on  the  U.S.  Coast  Guard 
definition  of  recreational  vessels.  This 
definition  states  that  a  compression- 
ignition  propulsion  marine  engine 
intended  by  the  manufacturer  to  be 
installed  on  a  recreational  vessel  and 
labeled  as  a  recreational  engine  would 
be  considered  recreational  for  EPA 
regulations  in  40  CFR  part  94.  A 
recreational  vessel  is  one  that  is 
intended  by  the  vessel  manufacturer  to 
be  operated  primarily  for  pleasure  but 
does  not  include  the  following  vessels: 

— Vessels  less  than  100  gross  tons  that 
carry  six  or  more  paying  passengers 

— Vessels  greater  than  100  gross  tons 
that  carry  one  or  more  paying 
passengers 

— Vessels  used  solely  for  competition 

Diesel  engine  manufacturers  have 
since  commented  that  they  would  like 
to  see  a  less  restrictive  definition  of 
recreational  vessel.  Their  proposed 
definition  is  astollows:  "Recreational 
marine  engine  means  a  propulsion 
marine  engine  that  is  intended  by  the 
manufactvirer  to  be  installed  on  a 
recreational  vessel.  Recreational  vessel 
means  a  vessel  that  is  intended  by  the 
vessel  manufacturer  to  be  operated 
primarily  for  pleasure  or  leased,  rented 
or  chartered  to  another  for  the  latter's 
pleasure."  We  request  comment  on  the 
appropriate  definition  of  a  recreational 
marine  engine. 

6.  Useful  Life 

When  we  set  emission  standards,  we 
require  that  manufacturers  produce 
engines  that  comply  over  their  full 
useful  life.  For  recreational  marine 
engines,  a  useful  life  that  lasts  either  ten 
years  or  until  the  engine  accumulates  at 
least  500  operating  hours  (or  soine  other 
value  of  hours  specified  in  a  certificate 
of  conformity),  whichever  occurs  first, 
may  be  appropriate.  In  general,  we 
would  expect  that  the  regulatory  useful 
life  should  be  at  least  as  long  as  the 
operating  lifetime  for  which  the  engine 
is  designed.  We  request  comment  on 
this  view. 

Our  current  view  that  the  appropriate 
minimum  useful  life  may  be  at  least  500 
hours  is  based  on  manufacturer 
comments  that  typical  recreational 
marine  engines  are  used  about  50  hours 
per  year  and  for  at  least  10  years. 
However,  Coast  Guard  survey  data 
suggests  that  typical  recreational  marine 
engines  are  used  about  100  hours  per 


year.^3  In  addition,  we  expect  that 
typical  recreational  marine  diesel 
engines  are  used  more  than  this, 
especially  those  rated  at  several 
hundred  horsepower.  Purchasers  of  the 
more  powerful  marine  diesel  engines 
usually  choose  them  over  lower  cost 
gasoline  engines  because  diesel  engines 
are  generally  designed  to  be  more 
durable.  Actual  useful  lives  of  existing 
engines  are  likely  to  vary  with  respect 
to  application  as  well.  Thus,  we  could 
propose  a  series  of  minimum  useful  Ufe 
values  based  on  rated  application, 
engine  cycle  (e.g.,  spark-ignited  or 
diesel),  or  rated  horsepower.  However, 
we  request  information  on  in-use  engine 
life  and  comment  on  the  appropriate 
emissions  comphance  useful  life  for  SI 
engines  and  CI  engines;  these  useful  life 
values  may  vary  with  engine  size, 
especially  for  diesel  engines. 
In  our  emissions  inventory 
calculations  presented  earlier  in  this 
document,  we  used  a  function  of  the 
engine  population,  load  factors,  annual 
hours  of  use,  rated  power,  emission 
factors,  turnover,  and  growth  rates.  For 
CI  engines  we  used  200  hours  per  year 
and  for  SD/I  engines,  we  used  48  hours 
per  year.  We  are  interested  in  more 
information,  especially  data,  on  the 
appropriateness  of  these  estimates. 
Studies  and  industry  comments  have 
shown  a  wide  range  of  average  annual 
use — from  50  to  500  hours  per  year.  We 
request  information,  especially  reUable 
field  data,  on  the  annual  and  lifetime 
operating  hours  for  these  engines  which 
may  depend  on  SI  versus  CI  design, 
engine  size,  and  application. 

7.  Averaging,  Banking,  and  Trading 
Credit  Programs 

We  are  considering  an  emissions 
averaging,  banking  and  trading  (ABT) 
program  for  recreational  marine  engines. 
This  is  a  voluntary  program  which 
would  allow  a  manufacturer  to  certify 
one  or  more  engine  families  at  emission 
levels  above  the  applicable  emission 
standards,  provided  that  the  increased 
emissions  are  offset  by  one  or  more 
engine  families  certified  below  the 
applicable  standards.  The  average  of  all 
emissions  for  a  particular 
manufacturer's  production  would  have 
to  be  at  or  below  the  level  of  the 
applicable  emission  standards.  In 
addition,  credits  could  be  traded  with 
other  companies  or  banked  for  future 
use. 

An  ABT  program  is  an  important 
factor  that  EPA  takes  into  consideration 
in  setting  emission  standards  that  are 
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appropriate  under  section  213  of  the 
Clean  Air  Act.  ABT  would  allow  us  to 
consider  a  lower  emissions  standard,  or 
one  that  otherwise  results  in  greater 
emissions  reductions,  because  ABT 
reduces  the  cost  and  improves  the 
technological  feasibility  and  cost- 
effectiveness  of  achieving  a  standard. 
For  example,  it  could  help  to  ensure  the 
attainment  of  the  standards  earlier  than 
would  otherwise  be  possible. 
Manufacturers  gain  flexibility  in 
product  planning  and  the  opportunity 
for  a  more  cost-effective  introduction  of 
product  lines  meeting  a  new  standard. 
ABT  also  creates  an  incentive  for  the 
early  introduction  of  new  technology, 
which  allows  certain  engine  families  to 
act  as  trail  blazers  for  new  technology. 
This  can  help  provide  valuable 
information  to  manufacturers  on  the 
technology  before  manufacturers  need 
apply  the  technology  throughout  their 
product  line.  This  early  introduction  of 
clean  technology  improves  the 
feasibility  of  achieving  the  standards 
and  can  provide  valuable  information 
for  use  in  other  regulatory  programs  that 
may  benefit  fi-om  sirnilar  technologies. 

For  recreational  marine  diesel 
engines,  an  ABT  program  would  be 
similar  to  the  one  for  commercial 
marine  engines.  We  request  comment  on 
all  aspects  of  an  ABT  program  that 
would  apply  for  recreational  marine 
diesel  engines. 

We  are  concerned  that  an  ABT 
program  may  not  be  appropriate  for  SI 
SD/I  marine  engines  for  three  primary 
reasons.  First,  there  are  many  small 
businesses  which  produce  SI  engines  for 
the  recreational  marine  market.  There 
are  also  very  few  large  businesses 
producing  SI  engines  for  this  market. 
While  the  large  businesses  tend  to  have 
broad  product  offerings  and  could 
readily  take  advantage  of  the  provisions 
of  an  ABT  program,  the  small 
businesses  tend  to  have  much  narrower 
product  lines  and  would  therefore  be 
unlikely  to  benefit  from  ABT  provisions. 
We  are  concerned  that  this  situation 
would  allow  the  large  businesses  a 
competitive  advantage. 

Similarly,  we  are  concerned  that  most 
manufacturers  of  recreational  SI  engines 
do  not  have  a  broad  enough  product  line 
to  take  advantage  of  an  ABT  program. 
Therefore,  it  may  not  be  useful  to  the 
majority  of  businesses. 

Third,  the  emission  control 
technology  discussed  above  appear  to  be 
equally  applicable  to  all  engines. 
Therefore,  an  ABT  program  may  not  be 
necessary  except,  perhaps,  as  a  tool  to 
help  phase-in  new  technology. 
Adopting  an  ABT  program  in  the  long 
term  may  make  sense  if  we  were  to 
conclude  that  a  more  stringent  standard 


is  feasible  at  least  for  some  engines.  We 
request  comment  on  whether  we  should 
consider  an  ABT  program  for  SI  engines, 
and  what,  if  any,  restrictions  we  should 
place  on  such  a  program. 

8.  Applicability  of  MARPOL  Annex  VI 

On  September  27,  1997,  the 
International  Maritime  Organization 
(IMO)  adopted  a  new  Annex  VI  to  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78)  and  opened  the  Annex 
for  acceptance  by  its  members.  This 
Aimex,  which  contains  regulations  for 
the  prevention  of  air  pollution  bom 
ships,  will  go  into  force  internationally 
one  year  after  fifteen  countries, 
representing  at  least  50  percent  of  the 
gross  toimage  of  the  world's  merchant 
shipping  fleet,  have  ratified  it.  The 
Annex  will  acquire  the  force  of  law  in 
the  United  States  after  it  goes  into  force 
internationally  and  it  is  ratified  by  the 
United  States,  following  approval  of  the 
Senate. 

Regulation  13  of  Annex  VI  requires 
that  each  diesel  engine  with  a  power 
output  of  more  than  130  kW  which  is 
installed  on  a  ship  constructed  on  or 
after  1  January  2000,  or  each  diesel 
engine  with  a  power  output  of  more 
than  130  kW  which  undergoes  a  major 
conversion  on  or  after  1  January  2000 
meet  the  NOx  limits  described  by  the 
following  formula: 
17.0  g/kW-hr  when  n  is  less  than  130 

rpm 
45.0  •  n<  -0  2)  g/kW-hr  when  130  <  n  < 

2000  rpm 
9.8  g/kW-hr  when  n  >  2000  rpm 
Where  n  is  rated  engine  speed 

(crankshaft  revolutions  per  minute) 

One  of  the  issues  that  will  be 
considered  in  our  notice  of  proposed 
rulemaking  is  how  these  emission  limits 
affect  recreational  engines  and  vessels. 
Because  recreational  vessels  are 
included  in  the  MARPOL  definition  of 
"ship,"  prudent  recreational  vessel 
manufacturers  should  have  begun 
installing  MARPOL-compUant  engines 
in  their  newly-constructed  vessels  on 
January  1,  2000,  even  though  the  Aimex 
has  not  yet  gone  into  force.^*  This  is 
because  the  Annex  may  be  enforceable 
retroactive  to  January  1 ,  2000  once  it 
goes  into  effect  internationally.  To 
faciUtate  this  process,  EPA  established  a 
voluntary  compliance  program  whereby 
engine  manufacturers  may  obtain  a 
Statement  of  Voluntary  Compliance 
from  EPA  after  they  provide  evidence 


"  Article  2  of  MARPOL  73/78  defines  "ship"  as 
"a  vessel  of  any  type  whatsoever  operating  in  the 
marine  environment  and  includes  hydrofoil  boats, 
air-cushion  vehicles,  submersibles.  floating  craft 
and  fixed  or  floating  platforms." 
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that  their  engine  meets  the  Annex  VI 
NOx  limits.es 

To  help  us  prepare  our  proposal  for 
recreational  engine  emission 
requirements,  we  request  comment  on 
several  questions.  First,  we  request 
input  on  the  extent  to  which 
recreational  vessel  builders  are  aware  of 
the  MARPOL  requirements  for  marine 
diesel  engines,  and  the  extent  to  which 
they  are  attempting  to  comply  with 
them.  Second,  we  request  comment  on 
how  many  times  a  vessel  with  a  marine 
diesel  engine  over  130  kW  can  be 
expected  to  change  owners  over  its  life. 
This  information  is  important  for 
compliance  purposes.  Third,  we  request 
comment  on  whether  meeting  the 
Annex  VI  NOx  limits  will  interfere  with 
an  engine  manufacturer's  ability  to  meet 
the  more  stringent  national  recreational 
marine  diesel  emission  standards  imder 
consideration. 


9.  Harmonization  With  the  European 
Commission 

The  Eiuopean  Commission  has 
proposed  emission  limits  for 
recreational  marine  engines,  including 
both  diesel  and  gasoline  engines.  These 
requirements  would  apply  to  all  new 
engines  sold  in  member  coimtries.  The 
numerical  emission  limits,  shown  in 
Table  V-2,  consist  of  the  Annex  VI  NOx 
limit  for  small  marine  diesel  engines 
and  the  rough  equivalent  of  Tier  1 
nonroad  emission  levels  for  HC  and  CO. 
Emission  testing  is  to  be  conducted 
using  the  ISO  D2  duty  cycle  for 
constant-speed  engines  and  the  ISO  E5 
duty  cycle  for  all  other  engines.  Table 
V-2  also  includes  the  proposed  limits 
for  gasoline  engines  tested  on  the  ISO 
E4  duty  cycle. 

Industry  and  others  have  commented 
to  us  on  the  value  of  harmonization  of 
emission  standards.  Manufacturers  who 


sell  engines  in  several  countries  can 
minimize  costs  by  designing  to  a  single 
set  of  standards.  In  setting  standards 
under  section  213  of  the  Act,  EPA  is 
required  to  consider  technology,  cost, 
energy,  and  other  factors  to  achieve  the 
greatest  degree  of  emissions  reductions 
achievable.  We  are  concerned  that  these 
standards  would  do  no  more  than  cap 
emissions  at  baseline  levels  and  are  not 
the  kind  of  appropriate  technology- 
forcing  standards  that  would  allow  us  to 
achieve  the  greatest  achievable 
reductions  from  this  category. 
According  to  our  data  on  20  recreational 
CI  marine  engines  (tested  for  both  NOx 
and  PM)  and  10  SI  SD/I  engines,  average 
baseline  emission  levels  already  meet 
the  proposed  European  limits.  These 
baseline  averages  are  included  in  Table 
V-3.  We  request  conunent  on  the  level 
of  stringency  of  the  proposed  European 
emission  limits. 


Table  V-3.— Proposed  European  Emission  Limits  and  EPA  Baseline  Data  for  Recreational  Marine  Engines 

(g/kW-hr) 


Pollutant 

CI  limit* 

CI  baseline 

SI  limit" 

SI  baseline 

NOx 

9.8 
1.4 
1.5 
5.0 

8.9 
0.2 
0.3 

1.3 

15 

9.2 

PM                  .                     

HC                                  

6.4 

152 

5.7 

CO 

145 

•HC  limit  increases  sligtitfy  witti  increasing  engine  power  rating. 

"For  300  kW  engine;  HC  and  CO  limits  increase  slightly  with  ctecreasing  power  rating. 


10.  Consiuner  Labeling 

We  request  comment  on  the  need  for, 
effectiveness  of,  and  alternatives  to  a 
consimier  labeling  program.  The 
piupose  of  this  program  would  be  to 
educate  consumers  so  that  they  could 
make  informed  decisions  concerning 
engine  emissions  when  they  purchase  a 
boat.  One  example  of  a  consumer 
labeling  program  is  the  California  Air 
Resources  Board's  requirement  that 
personal  watercraft  and  outboard 
engines  sold  in  California  starting  in 
2001  be  labeled  as  either  low,  very-low, 
or  ultra-low  depending  on  their 
emission  levels.  We  request  comment 
on  whether  or  not  a  program  such  as 
this  should  be  voluntary  or  mandatory. 
We  also  request  comment  on  how  this 
should  be  implemented  considering  that 
most  boats  and  engines  are  produced  by 
separate  manufacturers. 


VI.  Large  Spark  Ignition  Engines 

A.  Background 

1.  What  Engines  Are  Included  in  This 
Rulemaking? 

This  section  appUes  to  most  nonroad 
spark- ignition  engines  rated  over  19  kW 
("Large  SI  engines").  These  engines 
power  equipment  such  as  forklifts, 
sweepers,  pumps,  and  generators.  This 
would  include  marine  auxiliary  engines, 
but  not  marine  propulsion  engines  or 
engines  used  in  snowmobiles, 
motorcycles,  or  other  recreational 
applications.  The  applications  not 
addressed  in  this  section  are  addressed 
elsewhere  in  this  docimient. 

Our  most  recent  rulemaking  for 
nonroad  diesel  engines  finalized  a 
definition  of  "compression-ignition" 
that  was  intended  to  include  diesel- 
derived  natxu-al  gas  engines  under  that 
program.^^  However,  according  to  the 
manufacturers  of  these  engines,  they  do 
not  meet  the  definition  of  compression- 
ignition  engines.  All  nonroad  engines 
are  defined  as  either  compression- 
ignition  or  spark-ignition  engines.  So,  if 


these  natural  gas  engines  are  not  subject 
to  emission  standards  for  nonroad  diesel 
engines,  they  will  instead  be  covered  by 
the  emission  standards  for  Large  SI 
engines.  We  are  currently  reviewing  the 
claims  of  these  manufacturers  regarding 
how  their  engines  should  be  classified. 
We  request  comment  on  whether  we 
should  revise  the  definitions  that 
differentiate  between  these  types  of 
engines. 

Most  Large  SI  engines  have  a  total 
displacement  greater  than  one  liter.  The 
design  and  application  of  the  few  Large 
SI  engines  currently  being  produced 
with  displacement  less  than  one  liter  are 
very  similar  to  those  of  engines  rated 
below  19  kW,  which  are  typically  used 
for  lawn  and  garden  applications.  As 
described  in  the  most  recent  rulemaking 
for  these  smaller  engines,  we  intend  to 
propose  that  manufacturers  may  certify 
engines  above  19  kW  with  total 
displacement  of  one  liter  or  less  to  the 
requirements  we  have  akeady  adopted 
in  40  CFR  part  90  for  engines  below  19 
kW.s^  These  engines  would  then  be 
exempt  from  the  requirements 
contemplated  in  this  document.  This 


*'  See  the  fact  sheet  "Frequently  Asked 
Questions;  MARPOL  73/78  Annex  VI  Marine  Diesel 


Engine  Requirements,  "  EPA420-F-99-03a,  October 
1999.  www.epa.gov/otaq/marine.htm. 


"See  63  FR  56968  (October  23,  1998). 
•'See  65  FR  24268  (April  25.  2000). 


would  be  consistent  with  the  California 
ARB  rulemaking.  This  approach  would 
allow  manufacturers  of  small  air-cooled 
engines  to  certify  their  engines  rated 
over  19  kW  with  the  program  adopted 
for  the  comparable  engines  with  slightly 
lower  power  ratings. 

We  are  concerned  that  treating  all 
engines  less  than  one  liter  as  Small  SI 
engines  may  be  inadequate.  For 
example,  lav^m  and  garden  engines 
generally  don't  use  turbochargers  or 
other  technologies  to  achieve  very  high 
power  levels.  However,  it  may  be 
possible  for  somedne  to  design  an 
engine  under  one  liter  with  imusually 
high  power,  which  would  more 
appropriately  be  grouped  with  other 
Large  SI  engines  rather  than  with  Small 
SI  engines.  To  address  this  concern,  we 
may  propose  a  maximum  power  level 
for  engines  to  qualify  for  treatment  as 
Small  SI  engines.  A  power  rating  of  30 
kW  seems  to  represent  a  maximum 
reasonable  power  output  that  is  possible 
from  SI  engines  under  one  liter  with 
technologies  typical  of  lawn  and  garden 
engines.  We  request  comment  on  the 
suggested  power  threshold  and  on  any 
other  approaches  to  addressing  the 
concern  for  properly  constraining  this 
provision. 

2.  Who  Makes  Large  SI  Engines? 

The  companies  producing  Large  SI 
engines  are  typically  subsidiaries  of 
automotive  companies.  In  most  cases, 
these  companies  modify  car  and  truck 
engines  for  industrial  applications. 
However,  the  Large  SI  industry  has 
historically  taken  a  much  less 
centralized  approach  to  designing  and 
producing  engines.  Engine 
manufacturers  often  sell  dressed  engine 
blocks  without  manifolds  or  fuel 
systems.  Fuel  system  suppliers  have 
played  a  big  role  in  designing  and 
calibrating  nonroad  engines,  sometimes 
participating  directly  in  engine 
assembly.  Several  equipment 
manufacturers,  mostly  forklift 
producers,  also  play  the  role  of  an 
engine  manufacturer  by  calibrating 
engine  models  and  completing  engine 
assembly. 

Sales  volumes  are  another  important 
contrast  with  automotive  production. 
Total  Large  SI  engine  sales  are  about 
150,000  per  year  in  the  U.S.  Sales  are 
distributed  rather  evenly  among  several 
companies,  so  typical  sales  volimaes  for 
each  company  range  generally  from 
10,000  to  25,000  engines  per  year.  These 
sales  volumes  and  the  overall  size  of  the 
companies  limit  the  amount  of  research 
and  development  available  to  meet  new 
emission  standards. 


3.  What  Is  the  Regulatory  History? 

Currently  no  federal  emission 
standards  exist  for  Large  SI  engines.  We 
have,  however,  adopted  successively 
more  stringent  standards  for  the 
automotive  engines  from  which  most 
Large  SI  engines  are  derived.  Heavy- 
duty  highway  otto-cycle  engines 
provide  the  most  direct  comparison.  We 
have  adopted  emission  standards  for 
2005  and  later  model  year  engines  and 
proposed  more  stringent  standards  for 
2007  and  later  model  year  engines.  We 
request  comment  on  the  degree  to  which 
these  technologies  can  be  readily 
transferred  or  adapted  to  the  counterpart 
nonro'ad  engines. 

The  California  ARB  in  1998  adopted 
requirements  that  apply  to  new  Large  SI 
engines  produced  for  California  starting 
in  2001 .  We  are  considering  similar 
requirements  for  these  engines  in  the 
near  term.  In  the  longer  term,  we  are 
also  considering  revised  emission 
standards  reflecting  the  emission 
reductions  achievable  with  available 
technology,  as  described  below. 

While  we  have  not  yet  set  emission 
standards  for  this  category  of  engines, 
the  industry  has  some  experience 
complying  writh  standards  through  the 
requirements  for  forklifts  set  by 
Underwriters  Laboratories. ^^  These 
standards,  which  focus  primarily  on 
ensuring  safety,  require  the  industry  to 
conduct  testing  and  submit  plans  for 
approval,  much  like  certifying  to 
emission  standards. 

An  additional  important 
consideration  for  Large  SI  engines  is  the 
workplace  air  contaminant  limits 
adopted  by  the  Occupational  Safety  and 
Health  Administration  for  CO  and  NO2. 
FaciUty  managers,  not  engine  or 
equipment  manufacturers,  are 
responsible  for  meeting  these  limits. 
However,  concerns  for  high  indoor 
pollutant  concentrations  have  created  a 
small  but  distinct  demand  for  aggressive 
emission  controls  on  forklifts.  These 
emission  controls  have  become 
commonplace  in  Europe,  even  in  the 
absence  of  emission  standards. 

B.  Technology 

Although  Large  SI  engines  are  often 
derived  from  automotive  engines, 
manufacturers  have  generally  not 
incorporated  the  technological  advances 
fit)m  cars  and  trucks.  Most  fuel  systems 
in  gasoline  engines  have  carburetors 
with  no  feedback  controls.  LPG  and 
natural  gas  engines  typically  use  mixer 
technology  that  has  changed  little  over 
the  last  several  decades. 


*•  "Industrial  Trucks,  Internal  Combustion 
Engine-Powered,"  UL558,  ninth  edition,  June  28, 
1M6. 


Some  Large  SI  engine  models  have  no 
automotive  coxmterpart;  many  of  these 
use  air-cooling  instead  of  a  conventional 
radiator  system.  Air-cooled  engines  can 
use  the  same  emission-control 
technologies  as  water-cooled  engines, 
but  they  have  operating  characteristics 
that  can  increase  the  challenge  of 
reaching  low  emission  levels.  For 
example,  imeven  heating  of  the  engine 
block  can  cause  distortion  of  the 
cylinders,  increasing  the  possibility  of 
hydrocarbon  emissions  from  imbumed 
ftiel. 

The  standards  for  spark-ignition 
engines  would  apply  for  all  fuel  types. 
The  majority  of  Large  SI  engines  use 
liquefied  petroleum  gas  (LPG).  Engines 
running  on  LPG  can  use  fuel  cylinders 
or  draw  fuel  directly  from  a  pipeline. 
Gasoline  is  also  used  in  many 
applications.  Natural  gas  is  less 
common,  but  serves  in  several  niche 
markets. 

The  California  ARB  emission 
standards  were  developed  based  on  the 
expected  capabilities  of  three-way 
catalytic  converters  with  electronic 
fueling  systems  to  control  emissions.  A 
limited  number  of  forklifts  have  been 
operating  writh  these  emission-control 
technologies  for  several  years.  In 
addition  to  controlling  emissions,  these 
emission-control  technologies  can 
significantly  reduce  fuel  consumption. 
In  a  high-use  apphcation,  the  fuel 
savings  can  fully  offset  the  increased 
price  for  the  emission  controls  within 
one  year  or  less.  The  redesigned  engines 
also  hold  promise  for  improving  engine 
performance,  for  example  with  more 
reliable  starting  and  better  torque 
characteristics. 

Both  EPA  and  California  ARB  have 
pursued  emission  testing  to  determine 
the  capabilities  of  emission-control 
technologies  for  Large  SI  engines.  This 
effort  will  also  help  us  establish 
emission  standards  that  correspond 
with  the  degree  of  emission  control 
achievable  from  the  anticipated 
technologies  over  the  full  operating  life 
of  industrial  equipment.  We  believe  that 
manufacturers  can  optimize  their 
engines  to  substantially  reduce  CO, 
NOx,  and  HC  emissions  at  a  reasonable 
cost  with  these  redesigned  engines. 

C.  Standards  and  Program  Approaches 

We  are  considering  emission 
standards  for  Large  SI  engines  based  on 
what  manufacturers  can  achieve  with 
available  technology.  This  may  include 
a  combination  of  near-term  standards 
similar  to  California  ARB's  and  long- 
term  standards  for  optimized  systems. 
In  addition,  we  are  considering  new 
procedures  for  measuring  emissions, 
including  a  transient  duty  cycle  and 


QC^ia^SVB? 


76824 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7,  2000 / Proposed  Rules 


Federal  Register / Vol.  65,  No.  236  / Thvu-sday,  December  7,  2000  /  Proposed  Rules 


76825 


provisions  to  test  for  "off-cycle" 
emissions.  These  are  described  further 
in  the  following  sections. 

We  do  not  presently  intend  to  propose 
particulate  matter  emission  standards 
because  of  the  low  levels  of  particulate 
matter  associated  with  well  maintained 
SI  engines,  as  well  as  the  substantial 
cost  of  technologies  designed  to  regulate 
particulate  matter  directly  from  these 
engines.  However,  we  expect  that  the 
incorporation  of  the  projected  emission- 
control  technologies  would  reduce 
particulate  matter  emissions.  This  is 
similar  to  the  approach  we  have  taken 
for  highway  gasoline  engines. 

We  request  comment  on  this  approach 
to  setting  standards,  including  the 
technology  basis  for  controlling 
emissions,  the  combination  of  near-term 
and  long-term  standards,  and  the 
approach  to  addressing  PM  emissions. 

1.  Near-Term  Emission  Standards 

We  are  considering  near-term 
emission  standards,  including  standards 
consistent  with  those  adopted  by 
California  ARB.  These  standards  are  4  g/ 
kW-hr  (3  g/hp-hr)  for  NMHC+  NOx 
emissions  and  50  g/kW-hr  (37  g/hp-hr) 
for  CO  emissions.  California  ARB 
specifies  the  ISO  C2  duty  cycle  for 
measiuing  emissions  from  variable- 
speed  engines,  and  the  ISO  D2  duty 
cycle  for  testing  constant-speed  engines. 
The  C2  duty  cycle  consists  mostly  of 
intermediate-speed  points,  while  all  the 
D2  test  points  are  at  rated  speed.  We 
request  comment  on  establishing 
standards  consistent  with  those  in 
California,  including  using  the  duty 
cycles  in  the  same  way.  We  also  request 
comment  on  the  appropriateness  of 
requiring  certification  testing  on  both  of 
these  duty  cycles  for  engine  models  that 
may  ultimately  be  used  in  both  variable- 
speed  and  constant-speed  applications. 

California  ARB  adopted  its  emission 
standards  based  on  the  capabilities  of 
three-way  catalytic  converters  and 
electronically  controlled  fuel  systems. 
These  systems  would  be  similar  to  those 
used  for  many  years  in  highway 
applications,  but  not  necessarily  with 
the  same  degree  of  sophistication. 
Adopting  California  ARB's  emission 
standards  would  allow  near-term 
introduction  of  low-emission 
technologies  for  substantial  emission 
reductions.  The  manufacturers  would  in 
this  case  also  be  able  to  more  easily 
amortize  their  development  costs  by 
spreading  these  costs  over  larger 
production  volumes. 

The  California  ARB  standards  will  be 
fully  phased  in  by  2004.  With  a  current 
expectation  of  completing  an  EPA  final 
rule  by  September  2002,  we  believe 
manufacturers  may  have  enough  lead 


time  to  expand  production  of  California- 
compliant  engines  to  a  nationwide 
market.  If  EPA  and  California  standards 
were  consistent,  manufacturers  may  not 
need  to  do  any  additional  development 
work  or  repeat  any  certification  testing 
to  meet  the  federal  standards.  We 
request  comment  on  whether  we  should 
propose  near-term  standards  for  2004 
model  year  engines,  or  if  manufactiu'ers 
will  need  additional  time  to  manage  full 
production  of  low-emission  engines. 

As  described  for  the  long-term 
standards  below,  we  are  interested  in 
the  possibility  of  adopting  standards 
based  on  total  hydrocarbon  emissions, 
rather  than  nonmethane  hydrocarbon. 
We  request  comment  on  proposing 
standards  based  on  total  hydrocarbon 
measurement.  This  would  potentially 
save  manufacturers  the  expense  of 
measiuing  methane  emissions  for 
certification,  production-line,  or  in-use 
testing.  Since  methane  is  largely 
nonreactive  in  the  atmosphere,  we  have 
often  set  emission  standards  excluding 
methane  measurement.  We  could  adjust 
the  standard  as  needed  to  reflect  typical 
methane  concentrations  in  controlled 
engines.  This  would  apply  to  gasoline- 
and  LPG-fueled  engines.  Natiual  gas- 
fueled  engines  would  continue  to  have 
a  standard  based  on  nonmethane 
emissions  because  the  large  majority  of 
their  total  hydrocarbon  emissions 
consist  of  methane.  We  request  , ,. 
comment  on  this  approach. 

2.  Long-Term  Duty-Cycle  Emission 
Standards 

We  believe  that,  given  additional 
time,  manufacturers  would  be  able  to 
optimize  designs  to  control  emissions  to 
lower  levels  using  the  same  emission- 
control  technologies  used  to  meet  the 
near-term  standards.  Therefore,  we  are 
also  requesting  comment  on  more 
stringent  emission  standards  using  more 
robust  measurement  procedures,  as 
described  below. 

General  standards.  Manufacturers 
have  used  electronically  controlled  fuel 
systems  with  three-way  catalysts  in 
automotive  applications  for  many  years. 
During  this  time,  these  systems  and 
components  have  imdergone  substantial 
improvements  in  their  ability  to  reduce 
emissions  with  minimal  degradation 
diuing  field  operation.  Recent  testing  by 
Southwest  Research  Institute  shows  that 
these  systems  can  reduce  NOx,  HC,  and 
CO  emissions  by  90  percent  or  more 
over  several  thousand  hoius  of  normal 
operation.**-''"  While  the  test  data  help 


*»-™  "Evaluation  of  Emissions  Durability  of  Off- 
Road  LPG  Engines  Equipped  with  Three-Way 
Catalysts."  by  Vlad  Ulmet,  Southwest  Research 
Institute.  November  2000,  (Docket  A-2000-01, 
docimient  n-A-07). 


US  select  emission  standards,  we  first 
need  to  address  several  open  issues. 
These  issues  are  summarized  here  and 
described  in  greater  detail  in  the 
technical  memoranda  referenced  in  this 
document. 

— The  combination  of  duty  cycles  for 
testing.  Emission  measurements  at 
Southwest  Research  Institute  have 
shown  that  engines  can  achieve 
effective  control  on  a  wide  variety  of 
duty  cycles,  but  that  good 
performance  on  one  duty  cycle  does 
not  guarantee  good  performance  on 
another.  Thus,  it  is  important  that  we 
select  the  appropriate  duty  cycles  to 
provide  a  reasonable  assiu-ance  that 
systems  will  control  emissions  when 
operating  in  the  field. 
— Consideration  of  cold-start  effects. 
Engine  emissions  immediately  after 
starting  can  be  much  higher  than 
emissions  from  a  hot  engine.  We  need 
to  determine  the  appropriate 
treatment  of  cold-start  effects  in  the 
test  procedure  before  we  can  propose 
emission  standards. 
— The  achievable  precision  of  control 
software.  Electronic  systems  for 
automotive  applications  have  reached 
a  high  level  of  sophistication  for 
monitoring  a  wide  variety  of  engine 
variables  to  maintain  effective  control 
of  combustion  and  after  treatment 
processes.  While  Large  SI  engine 
manufactiuers  can  benefit  ft'om  these 
developments,  the  cost  and 
complexity  of  these  systems  at  some 
point  may  no  longer  be  appropriate 
for  the  more  cost-sensitive,  low- 
voliune  nonroad  applications. 
— Fuel  specifications.  As  described 
further  below,  we  need  to  evaluate  in- 
use  fuel  quality  before  proposing  fuel 
specifications  for  emission  testing. 
With  this  wide  range  of  test  and 
design  variables,  we  request  comment 
on  long-term  emissions  standards 
ranging  from  1.5  to  2.5  g/kW-hr  (1  to  2 
g/hp-hr)  HC+  NOx  and  fi-om  4  to  10  g/ 
kW-hr  (3  to  7.5  g/hp-hr)  CO.  We  are 
interested  in  comments  as  to  potentially 
appropriate  standards  within  these 
ranges,  as  well  as  comments  on  the 
appropriateness  of  the  ranges 
themselves.  The  range  of  possible  CO 
emission  standards  is  especiadly  wide 
because  CO  emission  levels  are  sensitive 
to  the  degree  of  engine  warm-up  at  the 
beginning  of  the  test.  This  range  of 
standards  is  based  on  test  data  showing 
the  emission  levels  that  Large  SI  engines 
can  achieve  with  steady-state  and 
transient  duty  cycles.^'  We  request 
comment  on  the  capability  of  Large  SI 


"  See  "Emission  Data  and  Procedures  for  Large 
SI  Engines"  for  more  Information  (Docket  A-2000- 
01;  document  II-B-1). 


engines  to  meet  these  emission  levels, 
on  the  associated  costs  for  these 
emission-control  systems,  and  on  the 
corresponding  estimated  emission 
reductions  estimated  to  be  achieved 
therefrom.  We  also  request  comment  on 
the  applicability  of  the  underlying  test 
data. 

In  another  rulemaking,  we  are 
pursuing  even  lower  emission  levels  for 
heavy-duty  highway  engines  starting  in 
2008,  including  otto-cycle  (or  spark- 
ignition)  engines.  We  have  proposed 
changing  these  emission  standards  to 
0.20  g/hp-hr  (0.26  g/kW-hr)  for  NOx 
emissions  and  0.14  g/hp-hr  (0.19  g/kW- 
hr)  for  NMHC  emissions. ^^  We  request 
comment  on  whether  Large  SI  engines 
would  be  able  to  apply  the  associated 
highway-engine  technologies  at  a 
reasonable  cost. 

Emission  standards  for  different  fuel 
types.  Most  of  the  emission  data  on 
which  we  are  likely  to  base  the 
proposed  emission  standards  was 
generated  from  engines  using  liquefied 
petroleum  gas  (LPG).  We  could  take 
California  ARB's  approach  of  applying 
the  same  numericcil  emission  standards 
regardless  of  fuel,  except  for  the  special 
treatment  of  methane  emissions  from 
natural  gas  engines.  Gasoline  engines 
have  very  different  fuel  systems  than 
LPG  or  natural  g^  engines.  Engines 
built  from  automotive  engine  blocks  can 
readily  adopt  port  fuel  injection,  which 
provides  a  great  advantage  over  gaseous 
mixer  technology  in  controlling 
emissions.  Also,  the  emission  levels 
described  above  are  consistent  with  the 
requirements  that  apply  to  heavy-duty 
highway  otto-cycle  engines  starting  in 
2005. 

A  possible  exception  to  common 
emission  standards  may  be  for  CO 
emissions.  Uncontrolled  CO  emission 
levels  from  gasoline  engines  can  be 
much  higher  than  are  typically  found 
from  LPG  engines.  We  believe,  however, 
that  a  separate  CO  standard  for  gasoline 
engines  may  not  be  necessary  for  two 
reasons.  First,  highway  gasoline  engines 
have  been  controlling  CO  emissions  to 
lower  levels  for  many  years.  Second, 
fuel  systems  and  catalysts  can  be 
designed  and  calibrated  for  a  very  high 
CO  conversion  efficiency.  We  request 
comment  on  the  need  to  accommodate 
higher  CO  emission  levels  from  gasoline 
engines.  Data  supporting  such  an 
argument  should  include  engine-out  CO 
emission  levels  at  stoichiometric 
operation  and  information  regarding 
conversion  efficiencies  available  for 
gasoline  engine  emission-control 
equipment.  We  also  request  comment 


^  See  65  FR  35430  (June  2.  2000). 


on  the  advantages  of  having  identical 
standards  for  all  fuels. 

Special  cases.  The  above  discussion 
applies  generally  to  Large  SI  engines. 
However,  there  are  special  concerns  that 
warrant  further  attention. 

Air-cooled  engines.  Some  air-cooled 
engines  are  designed  to  operate  in 
applications  where  water-cooled 
engines  may  not  function  effectively. 
These  engines  are  most  commonly  used 
in  industrial  saws  or  chippers  where 
ambient  dust  levels  prevent  the  use  of 
radiators  to  cool  the  engine.  Air-cooled 
Large  SI  engines  share  some  important 
design  features  and  operating 
characteristics  with  smaller  air-cooled 
engines  that  are  commonly  used  in  lawn 
and  garden  applications.  As  described 
above,  au-cooled  engines  face  imique 
constraints  for  controlling  emissions. 
These  constraints  seem  to  be  especially 
problematic  for  CO  emissions,  causing 
manufacturers  to  add  a  greater  degree  of 
emission-control  technology  than  that 
needed  for  water-cooled  engines  to  meet 
Cahfomia  ARB  standards. 

We  have  identified  three  possible 
approaches  to  proposing  emission 
standards  for  air-cooled  engines.  First, 
we  could  require  them  to  meet  the  same 
emission  standards  as  water-cooled 
engines.  Especially  for  any  long-term 
emission  standards,  this  would  require 
an  extensive  development  effort  to 
apply  emission-control  technologies  in  a 
way  that  would  adequately  control 
emissions.  This  would  prevent  any 
unfair  competitive  advantages  by  giving 
special  treatment  to  a  higher-emitting 
engine  type. 

Second,  we  could  propose  that  all  air- 
cooled  engines  meet  the  emission 
standards  we  have  adopted  for  nonroad 
SI  engines  under  19  kW.  The  largest 
engines  imder  19  kW  (nonhandheld 
Class  n)  must  meet  standards  of  12.1  g/ 
kW-hr  for  NOx+HC  emissions  and  610 
g/kW-hr  for  CO  emissions.  Since 
engines  under  19  kW  are  almost  all  air- 
cooled,  they  share  some  important 
design  characteristics  with  Large  SI 
engines  that  are  air-cooled. 

Third,  we  could  propose  the  same 
NOx+HC  for  both  air-cooled  and  water- 
cooled  engines,  but  to  allow  air-cooled 
engines  to  meet  less  stringent  CO 
emission  standards.  To  avoid  giving  air- 
cooled  engines  a  broad  competitive 
advantage  in  applications  where  they 
are  seldom  used  today,  we  could  limit 
this  less  stringent  CO  standard  to 
engines  used  predominantly  in  severe- 
duty  applications.  Under  this  approach, 
we  would  consider  an  application 
severe-duty  if  the  majority  of  engines 
used  in  that  application  do  not  use 
water-cooling  systems.  Currently 
available  data  would  suggest  an 


adjusted  CO  standard  of  75  to  100  g/kW- 
hr  (55  to  75  g/hp-hr)  CO  for  these 
engines. 

We  request  comment  on  these  and 
other  potential  approaches  to  proposing 
emission  standards  from  air-cooled 
engines.  . 

Equipment  Used  Predominantly 
Indoors.  Operators  of  Large  SI  engines 
can  today  install  emission-control 
systems  with  extremely  low  CO 
emission  levels.  CO  emission  levels  can 
be  especially  low  in  these  current 
systems  where  manufacturers  are  not 
required  to  simultaneously  control  for 
NOx  and  HC  emissions.  We  are 
concerned  that  emission  standards 
requiring  simultaneous  control  of  all  the 
regulated  pollutants  will  limit 
manufacturers  ability  to  continue  to 
supply  engines  with  very  low  CO 
emission  levels.  With  increased  concern 
for  exposing  individuals  to  engine 
exhaust  in  confined  spaces,  this  may  be 
especially  problematic.  We  therefore 
request  comment  on  alternate  long-term 
standards  that  would  allow  the 
manufacturer  to  better  balance  emission 
levels  of  the  various  pollutants  to  offer 
low-CO  engines  for  predominantly 
indoor  applications. 

One  possible  scenario  would  be 
increasing  the  HC+NOx  emission 
standard  somewhat  (for  example,  to  3  or 
4  g/kW-hr),  while  tightening  the  CO 
emission  standard  (for  example,  to  1  or 
2  g/kW-hr).  We  request  comment  on  the 
need  for  such  an  alternate  standard  and 
on  the  emission  standards  that  should 
apply.  We  also  request  comment  on 
whether  there  would  be  any  need  to  (1) 
adopt  provisions  to  ensure  that  these 
engines  are  indeed  operated 
predominantly  in  sensitive,  indoor 
appUcations;  (2)  limit  the  number  of 
these  engine  sales;  or  (3)  adopt  any 
other  provisions  to  ensure  that  these 
alternate  emission  standards  are  not 
used  to  avoid  the  general  standards. 

Another  alternative  would  be  to  adopt 
fuel-specific  standards.  Since  LPG  and 
natural  gas  are  more  likely  to  be  used  in 
enclosed  areas,  we  could  focus  on 
adopting  very  stringent  CO  emission 
levels  for  these  engines,  with  less  of  an 
emphasis  on  NOx  and  HC  emission 
levels.  Since  gasoline  engines  are  not 
commonly  used  indoors,  their  emission 
standards  could  maximize  NOx  and  HC 
reductions,  with  less  aggressive  control 
of  CO  emissions.  We  request  comment 
on  adopting  fuel-specific  emission 
standards  to  address  concerns  for  indoor 
air  quality. 

3.  Supplemental  Emission  Standards 

To  address  concerns  for  controlling 
emissions  outside  of  the  discrete 
procedures  adopted  for  certification,  we 
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are  considering  requirements  that  would 
apply  to  a  wider  range  of  normal  engine 
operation.  We  generally  refer  to  this  as 
off-cycle  emissions. 

Our  goal  is  to  achieve  control  of 
emissions  over  the  broad  range  of  in-use 
speed  and  load  combinations  that  can 
occur  in  a  Large  SI  engine  to  achieve 
real-world  emission  control,  rather  than 
just  controlling  emissions  under  certciin 
laboratory  conditions.  An  important  tool 
for  achieving  this  goal  is  an  in-use 
program  with  an  objective  standard  and 
an  easily  implemented  test  procedure. 
No  single  test  procedure  can  cover  all 
real-world  applications,  operations,  or 
conditions.  Yet,  to  ensiu^  that  emission 
standards  are  providing  the  intended 
benefits  in  use,  we  should  have  a 
reasonable  expectation  that  emissions 
under  real-world  conditions  reflect 
those  measured  on  the  test  procedure. 

Because  the  projected  duty-cycles 
include  specific  operating  modes 
(engine  speeds  and  loads),  we  are 
concerned  that  an  engine  designed  only 
to  duty-cycle  standards  would  not 
necessarily  have  the  same  emission 
performance  in  use.  In  contrast,  an 
engine  operating  in  any  given  piece  of 
equipment  may  often  operate  at  speed 
and  load  combinations  not  included  in 
the  certification  duty  cycle.  Emission 
levels  at  speed  and  load  points  not 
represented  in  the  duty  cycles  could  be 
significantly  higher  than  those 
measured  with  the  duty  cycles.  Also,  if 
manufacturers  design  engines  to  control 
emissions  only  under  relatively  narrow 
laboratory  conditions,  this  does  not 
ensure  that  the  engines  will  control 
emissions  under  the  wide  range  of 
ambient  temperature,  pressiue,  and 
humidity  the  engines  will  experience  in 
the  field.  Testing  by  Southwest  Research 
Institute  highlighted  this  concern, 
showing  that  steady-state  emission 
levels  can  increase  ten-fold  or  more  at 
speed-load  points  not  included  in  the 
duty  cycles.  ^^ 

"Not-to-exceed"  testing  would  be  one 
option  for  ensuring  that  emissions  are 
controlled  from  Large  SI  engines  over 
the  full  range  of  speed  and  load 
combinations  seen  in  the  field.  Under 
not-to-exceed  testing,  we  would  specify 
an  emission  standard  that  applies  more 
broadly  than  the  traditional  duty-cycle 
standard.  The  not-to-exceed  standard 
would  apply  to  all  regulated  pollutants 
(NOx,  HC,  and  CO)  during  a  wide  range 
of  normal  operation.  In  other  programs 
where  we  have  adopted  not-to-exceed 
standards,  the  testing  includes  a  broad 
range  of  in-use  ambient  conditions  (i.e.. 


"  See  "Emission  Data  and  Procedures  for  Large 
SI  Engines"  for  more  information  (Docket  A-2000- 
01;itemn-B-l). 


temperatiu'e,  pressure,  and  humidity), 
but  excludes  measurement  during  any 
kind  of  abnormal  operation. 

The  recent  testing  at  Southwest 
Research  Institute  (SwRI)  would  appear 
to  support  not-to-exceed  emission 
standards  of  1.0  to  3.5  g/kW-hr  (1.3  to 
2.6  g/hp-hr)  for  NOx+HC  emissions  and 
7  to  13  g/kW-hr  (5  to  10  g/hp-hr)  for  CO 
emissions.  We  would  intend  to  allow 
considerable  development  time  for 
manufacturers  to  meet  any  not-to- 
exceed  provisions.  If  we  adopt  alternate 
emission  standards  for  severe-duty 
engines,  gasoline  engines,  or  engines 
used  in  indoor  applications,  as 
described  above,  any  corresponding  not- 
to-exceed  emission  standards  would  be 
higher  than  the  duty-cycle  standards  to 
serve  as  a  cap  on  varying  emission 
levels  that  result  from  different  engine 
operation  or  ambient  conditions. 

D.  Additional  Program  Considerations 

1.  Compliance  Program  Elements 

In  general,  we  expect  to  align  oiu- 
certification  and  compliance  programs 
with  those  adopted  by  California  ARB  to 
the  greatest  extent  possible.  In 
particular,  any  near-term  emission 
standards  we  may  adopt  should  require 
no  additional  development  or  testing 
beyond  what  manufactiuers  are  already 
doing  to  produce  compliant  engines  for 
California.  While  long-term  standards 
and  other  additional  provisions  may  go 
beyond  what  California  has  already 
adopted,  we  expect  to  design  the 
program  to  limit  the  additional  biuden. 
Nevertheless,  these  additional 
requirements  woidd  be  important 
enhancements  and  would  lead  to  a 
much  more  effective  control  program. 

We  request  comment  on  the  details  of 
the  compliance  program  adopted  by 
California  ARB,  and  whether  the  details 
of  the  compliance  program  are 
appropriate  for  use  in  the  federal 
program.  This  includes  several 
elements,  such  as  production-line 
testing  and  in-use  testing  by 
manufactiuers;  useful  life,  deterioration 
factors,  and  yvarranty  requirements;  and 
several  other  provisions.  The  principal 
provisions  under  consideration  that 
California  ARB  has  not  already  adopted 
include: 

— Procediu^s  for  testing  emissions  in 
the  field  in  lieu  of  laboratory 
dynamometer  testing. 

— Specification  of  basic  engine 
diagnostics  to  keep  engines  operating 
in  their  certified  configiuation. 

— Concepts  for  manufacturers  to  control 
evaporative  emissions. 

— Provisions  for  engine  rebuilders  to 
bring  engines  back  to  their  low- 


emission  configuration  when  they  are 
rebuilt. 

2.  Field  Testing 

One  possible  provision  that  should  be 
highlighted  is  the  possibility  of  adopting 
field-measurement  procedures.  As 
described  above,  we  are  considering 
proposing  California  ARB's  requirement 
for  manufactiuers  to  test  their  in-use 
engines.  Under  this  program, 
manufactxuers  remove  in-use  engines 
from  equipment  for  testing  in  the 
laboratory.  However,  if  we  adopt  field- 
measurement  procedures, 
manufactiu-ers  would  be  allowed  to 
show  that  they  meet  emission  standards 
with  in-use  engines  by  measiuing 
emissions  direcUy  from  engines  without 
removing  them  from  the  equipment. 
There  are  significant  advantages  to 
testing  engines  in  the  field.  The  reduced 
testing  effort  could  substantially  reduce 
the  cost  of  in-use  emission  testing,  both 
for  manufacturers  and  for  the  Agency. 
Also,  testing  would  captiu-e  real  in-use 
engine  operation,  rather  than  relying  on 
a  surrogate  duty  cycle  in  the  laboratory. 
We  request  comment  on  the  desirability 
of  developing  measurement  procedures 
to  allow  field  testing  of  Large  SI  engines. 

One  constraint  of  measxu-ing 
emissions  in  the  field  is  the  difficulty  in 
measiuing  methane.  Because  of  this,  we 
are  interested  in  proposing  emission 
standards  based  on  total  hydrocarbon 
measurements,  at  least  for  field  testing. 
We  request  comment  on  proposing  total 
hydrocarbon  standards  also  for 
laboratory  testing.  For  gasoline  and  LPG 
engines,  methane  generally  accounts  for 
less  than  10  percent  of  uncontrolled 
emissions,  so  this  can  easily  be 
accoimted  for  in  selecting  emission 
standards.  As  described  above,  we 
would  need  to  rely  on  a  nonmethane 
hydrocarbon  emission  standard  for 
natiu^l  gas  engines.  This  may  limit  the 
possibility  of  testing  natiu'al  gas  engines 
in  the  field. 

3.  In-Use  Fuel  Quality 

In  addition,  manufacturers  have 
raised  the  concern  that  in-use  LPG  fuels 
have  highly  varying  quality.  It  is  not 
clear  that  different  LPG  fuel 
compositions  would  have  a  direct  effect 
on  tailpipe  emission  levels.  However, 
lower-quality  fuels  have  a  tendency  to 
cause  fuel  condensation,  and  eventually 
gununing,  on  fuel  system  components. 
Since  fuel  systems  play  a  central  role  in 
an  engine's  emission  control  system, 
this  can  eventually  affect  an  engine's 
ability  to  acciu-ately  meter  fuel,  resulting 
in  increased  emission  levels.  We  request 
comment  on  the  need  for  and  possibility 
of  developing  an  industry-wide 
specification  for  in-use  LPG  fuels  to 


address  this  problem.  In  addition,  we 
request  comment  on  the  possibility  of 
applying  engine  technology  to  limit 
condensation  of  impurities  or  heavy-end 
hydrocarbon  molecules  from  lower- 
quality  fuel. 

Vn.  Public  Participation 

We  are  committed  to  a  full  and  open 
regulatory  process  with  input  from  a 
wide  range  of  interested  parties.  As  part 
of  any  rulemaking,  opportunities  for 
input  will  include  a  formal  public 
comment  period  and  a  public  hearing. 

With  today's  action,  we  open  a 
comment  period  for  this  advance  notice. 
We  will  accept  comments  until 
February  5,  2001.  We  encourage 
conunent  on  all  issues  raised  here,  and 
on  any  other  issues  you  consider 
relevant.  The  most  useful  comments  are 
those  supported  by  appropriate  and 
detailed  rationales,  data,  and  analyses. 
All  comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  docket  (see  ADDRESSES). 
If  you  wish  to  submit  proprietary 
information  for  consideration,  you 
should  clearly  separate  such 
information  from  other  comments  by  (1) 
labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
ensiu-e  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  you  want  us  to  use  a  submission  of 


confidential  information  as  part  of  the 
basis  for  a  proposal,  then  a 
nonconfidential  version  of  the 
dociunent  that  summarizes  the  key  data 
or  information  should  be  sent  to  the 
docket. 

We  will  disclose  information  covered 
by  a  claim  of  confidentiality  only  to  the 
extent  allowed  and  in  accordance  with 
the  procedures  set  forth  in  40  CFR  Part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission,  it  will  be 
made  available  to  the  public  without 
further  notice  to  the  conunenter. 

Vm.  Regulatory  Flexibility 

Section  605  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601  et 
seq.  requires  the  Administrator  to  assess 
the  economic  impact  of  proposed  rules 
on  small  entities.  The  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  of  1996,  Public  Law  104-121. 
amended  the  RFA  to  strengthen  its 
analytical  and  procedural  requirements 
and  to  ensure  that  small  entities  are 
adequately  considered  during  rule 
development.  The  Agency  accordingly 
requests  comment  on  the  potential 
impacts  on  a  small  business  of  the 
program  described  in  this  notice.  These 
comments  will  help  the  Agency  meet  its 
obligations  under  SBREFA  and  wdll 
suggest  how  EPA  can  minimize  the 
impacts  of  this  rule  for  small  companies 
that  may  be  adversely  affected. 

Depending  on  the  number  of  small 
entities  identified  prior  to  the  proposal 
and  the  level  of  any  contemplated 
regulatory  action,  we  may  convene  a 


Smcdl  Business  Advocacy  Review  Panel 
under  section  609(b)  of  the  Regulatory 
Flexibility  Act  as  amended  by  SBREFA. 
The  purpose  of  the  Panel  (or  multiple 
Panels,  as  necessary)  would  be  to  collect 
the  advice  and  recommendations  of 
representatives  of  small  entities  that 
could  be  affected  by  the  eventual  rule. 
If  we  determine  that  a  panel  is  not 
warranted,  we  would  intend  to  work  on 
a  less  formal  basis  with  those  sm^l 
entities  identified. 

We  request  information  on  small 
entities  potentially  affected  by  this 
rulemaking.  Information  on  company 
size,  nimiber  of  employees,  annual 
revenues  and  product  lines  would  be 
especially  useful.  Confidential  business 
information  may  be  submitted  as 
described  in  section  VII.  The  foUovnng 
sections  address  several  specific  issues 
for  different  industries. 

A.  Recreational  Vehicles  and  Highway 
Motorcycles 

We  anticipate  that  industries  related 
to  recreational  vehicles  and  highway 
motorcycles  that  may  be  affected  by  this 
rulemaking  will  largely  fall  within  the 
categories  listed  in  Table  VIII-1  below. 
We  request  comment  on  the 
completeness  and  acciuacy  of  the  list, 
and  on  the  suitability  for  this 
rulemaking  of  the  definitions  of  small 
business  established  by  SBA.  We  may 
propose  to  change  these  definitions,  if 
such  changes  would  better  suit  the 
particular  industries  and  regulations 
being  considered. 


Table  VIII-1.— Recreational  Vehicle  Industries  With  Small  Businesses 


Industry 

NAICS- 
codes 

Defined  by  SBA  as  a  Small  Business  If:'' 

Gasoline  engine  and  parts  manufacturers  

Motorcycles  and  motorcycle  parts  manufacturers 

336991 
336999 

421110 

<750  employees. 
<500  employees. 

Snowmobile  and  ATV  manufacturers  

<500  employees. 

Independent  Commercial  Importers  of  Vehicles  and  parts 

<100  employees. 

Notes: 

a  North  American  Industry  Classification  System. 

b.  According  to  SBA's  regulations  (13  CFR  part  121),  businesses  with  no  more  than  the  listed  number  of  employees  or  dollars  in  annual  re- 
ceipts are  considered  "small  entities"  for  purposes  of  a  regulatory  flexibility  analysis. 


B.  Large  SI 

Table  VIII-2  lists  the  industry 
segments  that  relate  to  companies  that 
may  need  to  meet  emission  standards 
and  other  requirements  for  Large  SI 
engines.  Two  engine  manufacturers 
qualify  as  small  businesses.  Both  of 
these  companies  plan  to  produce 
engines  that  meet  the  standards  adopted 
by  California  ARB  in  2004.  Since  we 
don't  expect  the  near-term  standards 
contemplated  in  this  dociunent  to  add 
any  significant  requirements  to  the 


Cahfomia  ARB  program,  these 
standards  would  impose  very  little  new 
burden  for  these  and  other 
manufactxirers.  If  we  adopt  long-term 
standards,  this  would  require 
manufacturers  to  do  additional 
calibration  and  testing  work.  If  we  adopt 
new  test  procedures  (including  transient 
operation),  there  may  also  be  a  cost 
associated  with  upgrading  test  facilities. 
If  we  set  emission  standards  to  mirror 
the  levels  proposed  for  2007  highway 
heavy-duty  engines,  this  woiUd  also 


require  extensive  hardware  and  product 
development  to  reduce  emissions. 

In  addition,  we  are  considering 
recordkeeping  requirements  for 
companies  that  rebuild  Large  SI  engines. 
These  would  be  very  similar  to  the 
requirements  we  have  already  adopted 
for  highway  engines,  nonroad  diesel 
engines,  and  commercial  marine  diesel 
engines.  Many  of  these  companies 
qualify  as  small  businesses,  but  we 
expect  the  added  burden  to  be  very 
small. 
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Table  VIII-2.— Large  SI  Industries  With  Small  Businesses 


Industry 


Nonroad  SI  engines ,... 

Industrial  tmcks 

Engine  repair  and  maintenance 


NAICS  code 


333618 
333924 
811310 


Defined  by  SBA  as  a  small  business  if: 


<1 ,000  employees. 
<750  employees. 
<$5  million  revenues. 


C.  Recreational  Marine 

The  recreational  marine  sector 
includes  a  variety  of  engine  and  boat 
manufacturers  that  are  small  businesses. 
We  convened  a  Small  Business 
Advocacy  Review  Panel  under  section 
609(b)  of  the  Regulatory  Flexibility  Act 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  We  describe  the  rulemaking  issues 
related  to  these  small  businesses  in 
section  V.D.4. 

IX.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4.  1993)),  the  Agency  must 
determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 

The  order  de^es  "significant 
regidatory  action"  as  any  regidatory 
action  (including  an  advance  notice  of 
proposed  rulemaking)  that  is  likely  to 
result  in  a  nde  that  may: 

(1)  Have  jm  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
orloan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  Advance  Notice  was  submitted 
to  OMB  for  review.  Any  written 
comments  from  OMB  and  any  EPA 
response  to  OMB  comments  are  in  the 
public  docket  for  this  Notice. 

X.  Statutory  Provisions  and  Legal 
Authority 

SecUon  213(a)(1)  of  the  Clean  Air  Act, 
42  U.S.C.  7547(a),  requires  that  we 
study  the  emissions  from  all  categories 
of  noiuoad  engines  and  equipment 
(other  than  locomotives)  to  determine, 
among  other  things,  whether  these 


emissions  "cause  or  significantly 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  and  welfare."  Section 
213(a)(2)  further  requires  us  to 
determine,  through  notice  and 
comment,  whether  the  emissions  of 
carbon  monoxide  (CO),  volatile  organic 
compounds  (VOCs),  and  oxides  of 
nitrogen  (NOx)  found  in  the  above  study 
significantly  contributes  to  ozone  or  CO 
concentrations  in  more  than  one  ozone 
or  CO  nonattainment  area.  With  such  a 
determination  of  significance,  section 
213(a)(3)  requires  us  to  establish 
emission  standards  apphcable  to  CO, 
VOC,  and  NOx  emissions  from  classes 
or  categories  of  new  nonroad  engines 
and  vehicles  that  cause  or  contribute  to 
such  air  pollution.  Moreover,  if  we 
determine  that  any  other  emissions  from 
new  nonroad  engines  contribute 
significantly  to  air  pollution,  we  may 
promulgate  emission  standards  luidef 
section  213(a)(4)  regidating  emissions 
from  classes  or  categories  of  new 
nonroad  engines  that  we  find  contribute 
to  such  air  pollution. 

As  directed  by  the  Clean  Air  Act,  we 
conducted  a  study  of  emissions  from 
nonroad  engines,  vehicles,  and 
equipment  in  1991.''*  Based  on  the 
resiUts  of  that  study,  referred  to  as 
NEVES,  we  determined  that  emissions 
of  NOx,  HC,  and  CO  from  noiuoad 
engines  and  equipment  contribute 
significantly  to  ozone  and  CO 
concentrations  in  more  than  one 
nonattairunent  area  (see  59  FR  31306, 
June  17,  1994). ^5  Given  this 
determination,  section  213(a)(3)  of  the 
Act  requires  us  to  promulgate  emissions 
standards  for  those  classes  or  categories 
of  new  nonroad  engines,  vehicles,  and 
equipment  that  in  our  judgment  cause 
or  contribute  to  such  air  pollution.  We 
have  found  that  the  nonroad  engines 
included  in  this  ANPRM  "cause  or 
contribute"  to  such  air  pollution.''^ 


'*  "Nonroad  Engine  and  Vehicle  Emission 
Study— Report  and  Appendices,"  EPA-21A-201, 
November  1991  (available  in  Air  docket  A-96-40). 

'5  The  terms  HC  (hydrocarbon)  and  VOC  (volatile 
organic  carbon)  refer  to  similar  sets  of  chemicals 
and  are  generally  used  interchangeably. 

'*  See  Final  Finding,  "Control  of  Emissions  from 
New  Nonroad  Spark-Ignition  Engines  Rated  above 
19  Kilowatts  and  New  Land-Based  Recreational 
Spark-Ignition  Engines"  elsewhere  in  today's 
Federal  Register  for  EPA's  finding  for  Large  SI 
engines  and  recreational  vehicles.  EPA's  findings 


Where  we  determine  that  other 
emissions  from  nonroad  engines, 
vehicles,  or  equipment  significantiy 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare,  section 
213(a)(4)  authorizes  us  to  establish  (and 
from  time  to  time  revise)  emission 
standards  from  those  classes  or 
categories  of  new  noruoad  engines, 
vehicles,  and  equipment  that  we 
determine  cause  or  contribute  to  such 
air  pollution,  taking  into  account  cost, 
noise,  safety  and  energy  factors 
associated  with  the  application  of 
technology  used  to  meet  the  standards. 
We  have  made  this  determination  for 
emissions  of  particulate  matter  (PM)  and 
smoke  from  nonroad  engines  (see  59  FR 
31306,  June  17, 1994).  In  that 
rulemaking,  we  found  that  smoke 
emissions  fit)m  nonroad  engines 
significandy  contribute  to  such  air 
pollution  based  on  smoke's  relationship 
to  the  particulate  matter  that  makes  up 
smoke  as  well  as  smoke's  effect  on 
visibility  and  soiling  of  urban  buildings 
and  other  property.  Particulate  matter 
can  be  inhaled  into  the  lower  lung 
cavity,  posing  a  potential  health  threat. 
We  cited  recent  studies  associating  PM 
with  increased  mortality.^''  We  also 
promulgated  standards  for  emissions  of 
PM  and  smoke  from  nonroad  diesel 
engines  in  that  rulemaking.  We  have 
also  found  that  emissions  of  PM  from 
nonroad  engines  included  in  this 
ANPRM  "cause  or  contribute"  to  such 
air  pollution. 

Section  202  (a)(3)(E)  provides  EPA 
with  authority  to  revise  highway 
motorcycle  emissions  standards, 
establishing  standards  which  reflect  the 
greatest  degree  of  emission  reduction 
achievable,  taking  cost  and  other  factors 
into  consideration.  EPA  may  promulgate 
new  standards  based  on  the  effects  of 
the  air  pollutants  on  public  health  and 
welfare.  EPA  may  also  reclassify 
motorcycles  as  light-duty  vehicles  or 
classify  them  as  a  separate  class  or 


for  marine  engines  are  contained  in  61  FR  52088 
(October  4,  1996)  for  gasoline  engines  and  64  FR 
73299  (December  29,  1999)  for  diesel  engines. 

"The  nonroad  study  (NEVES)  found  that 
nonroad  sources  are  responsible  for  approximately 
5.55  percent  of  the  total  anthropogenic  inventory  of 
PM  emissions  and  over  one  percent  of  total  PM 
emissions  in  six  to  ten  of  the  thirteen 
nonattainment  areas  surveyed. 


category.  In  such  case  that  motorcycles 
are  a  separate  class  or  category,  the  Act 
directs  EPA  to  consider  the  need  to 
achieve  equivalency  or  emission 
reductions  between  motorcycles  and 
other  vehicles  to  the  maximum  extent 
practicable.  We  request  comment  on 
how  any  potential  regulatory  programs 
would  be  consistent  with  these  sections. 

List  of  Subjects 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 


Labeling,  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  94 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  information,  Imports, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Vessels,  Warranties. 

40  CFR  Part  1048 

Environmental  protection, 
Administrative  practice  and  procediu^. 
Gasoline,  Motor  vehicle  pollution. 


Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  1051 

Environmental  protection. 
Administrative  practice  and  procedure, 
Gasoline,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  20,  2000. 
Carol  M.  Browner, 
Administrator. 

(FR  Doc.  00-30105  Filed  12-6-00:  8:45  am) 
BILUNG  CODE  6560-S(MJ 


Thursday, 
December  7,  2000 


«   ^ 


Part  V 

Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1000,  et  aL 
Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Tentative  Decision  on 
Proposed  Amendments  and  Opportunity 
to  File  Written  Exceptions  to  Tentative 
Marketing  Agreements  and  to  Orders; 
Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1005, 1006, 
1007, 1030, 1032, 1033, 1124. 1126, 
1131,  and  1135 

[Docket  No.  AO-14-A69,  et  al.:  DA-00-03] 

Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Tentative  Decision 
on  Proposed  Amendments  and 
Opportunity  To  File  Written  Exceptions 
to  Tentative  Marketing  Agreements 
and  to  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


7  CFR 
part 

Marketing  area 

AG  Nos. 

1001   

1005  

1006  

1007  

1030  

1032  

1033  

1124  

1126  

1131   

1135  

Northeast 

Appalachian  

Florida  

Southeast  

Upper  Midwest  ... 

Central 

Mideast 

Pacific  Northwest 

Southwest  

Arizona-Las 

Vegas. 
Western  

AO-14-A69 
AO-388-A1 1 
AO-356-A34 
AO-366-A40 
AO-361-A34 
AO-313-A43 
AO-166-A67 
AO-368-A27 
AO-231-A65 
AO-271-A35 

AO-380-A17 

SUMMARY:  This  tentative  decision 
responds  to  a  Congressional  mandate  to 
reconsider  the  Class  III  and  Class  IV 
pricing  formulas  included  in  the  final 
rule  for  the  consolidation  and  reform  of 
Federal  milk  orders.  The  mandate  was 
included  in  the  Consolidated 
Appropriations  Act,  2000.  A  hearing 
was  held  May  8-12,  2000,  in 
Alexandria,  Virginia,  to  consider 
proposals  submitted  by  the  industry  to 
change  the  formulas.  The  material 
issues  on  the  record  of  the  hearing  relate 
to  the  elements  of  the  Class  III  and  Class 
rV  pricing  formulas,  including: 
commodity  prices,  manufacturing 
(make)  allowances,  factors  related  to 
product  yield,  role  of  producer  costs  of 
production,  and  the  issue  of  whether  to 
omit  a  reconunended  decision. 

The  major  changes  in  the  decision 
would  reduce  the  cheese  make 
allowance  used  in  the  Class  III 
component  price  calculations,  increase 
the  make  allowances  used  in  the  Class 
IV  component  price  calculations, 
provide  for  separate  Class  in  and  Class 
rV  butterfat  prices,  and  remove  the 
butterfat  adjustment  factor  from  the 
protein  price  formula.  In  addition,  the 
decision  requires  that  processes  be 
undertaken  to  determine  if  producers 
approve  issuance  of  the  amended  orders 
on  an  interim  basis. 


DATE:  Comments  are  due  on  or  before 
February  5,  2001. 

ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  clerk. 
Room  1081,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  (202)  720- 
2357,  e-mail  address 
connie.brenner@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12988,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  a  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultiual  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entr>'  of  the  ruling. 

Regulatory  Flexibility  Analysis 

This  decision  responds  to  a 
Congressional  mandate  to  reconsider  the 
Class  III  and  Class  IV  pricing  formulas 
included  in  the  final  rule  for  the 
consolidation  and  reform  of  Federal 
milk  orders.  The  mandate  was  included 
in  the  Consolidated  Appropriations  Act, 
2000  (Pub.  L.  106-113,  115  Stat.  1501). 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agricultural  Marketing  Service 


(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  regulatory 
flexibility  analysis.  When  preparing 
such  analysis  an  agency  shall  address: 
the  reasons,  objectives,  and  legal  basis 
for  the  anticipated  proposed  rule;  the 
kind  and  niunber  of  small  entities 
which  would  be  affected;  the  projected 
recordkeeping,  reporting,  and  other 
requirements;  and  federal  rules  which 
may  duphcate,  overlap,  or  conflict  with 
the  proposed  rule.  Finally,  any 
significant  alternatives  to  the  proposal 
should  be  addressed.  This  final 
regulatory  flexibility  emalysis  considers 
these  points  and  the  impact  of  this  final 
regulation  on  small  entities.  The  legal 
basis  for  this  action  is  discussed  in  the 
preceding  section'. 

The  RFA  seeks  to  ensiu-e  that,  within 
the  statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  RFA,  a  dairy  farm  is 
considered  a  "small  business"  if  it  has 
an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
manufacturer  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  For  the 
purposes  of  determining  which  dairy 
farms  are  "small  businesses,"  the 
$500,000  per  year  criterion  was  used  to 
establish  a  production  guideline  of 
326,000  poimds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  be  received 
by  dairy  producers,  it  should  be  an 
inclusive  standard  for  most  "small" 
dairy  farmers.  For  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  500 
employees. 

USDA  has  identified  as  small 
businesses  approximately  66,327  of  the 
71,716  dairy  producers  (farmers)  that 
have  their  milk  pooled  under  a  Federal 
order.  Thus,  small  businesses  constitute 
approximately  92.5  percent  of  the  dairy 
farmers  in  the  United  States.  On  the 
processing  side,  there  are  approximately 
1,200  plants  associated  with  Federal 
orders,  and  of  these  plants, 
approximately  720  qualify  as  "small 
businesses,"  constituting  about  60 
percent  of  the  total. 

During  January  2000,  there  were 
approximately  240  fully  regulated 
handlers  (of  which  186  were  small 
businesses),  43  partially  regulated 
handlers  (of  which  28  were  small 
businesses),  and  71  producer-handlers 
of  which  all  were  considered  small 
businesses  for  the  purpose  of  this  initial 


regulatory  flexibility  analysis, 
submitting  reports  under  the  Federal 
milk  marketing  order  program.  This 
volume  of  milk  pooled  under  Federal 
orders  represents  72  percent  of  all  milk 
marketed  in  the  U.S.  and  74  percent  of 
the  milk  of  bottling  quality  (Grade  A) 
sold  in  the  country.  Forty-four 
distributing  plants  were  exempt  from 
Federal  order  regulation  on  the  basis  of 
their  small  volume  of  distribution. 

Producer  deliveries  of  milk  used  in 
Class  I  products  (mainly  fluid  milk 
products)  totaled  3.965  billion  poimds 
in  January  2000—38.8  percent  of  total 
Federal  order  producer  deliveries.  More 
than  200  million  Americans  reside  in 
Federal  order  marketing  areas — 
approximately  77  percent  of  the  total 
U.S.  population. 

In  order  to  accomplish  the  goal  of 
imposing  no  additional  regulatory 
burdens  on  the  industry,  a  review  of  the 
current  reporting  requirements  was 
completed  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  In  light  of  this  review,  it 
was  determined  that  these  proposed 
amendments  would  have  little  or  no 
impact  on  reporting,  recordkeeping,  or 
other  compliance  requirements  because 
these  would  remain  identical  to  the 
current  Federal  order  program.  No  new 
forms  have  been  proposed,  and  no 
additional  reporting  would  be 
necessary. 

This  notice  does  not  require 
additional  information  collection  that 
requires  clearance  by  the  0MB  beyond 
the  currently  approved  information 
collection.  The  primary  sources  of  data 
used  to  complete  the  forms  are  routinely 
used  in  most  business  transactions. 
Forms  require  only  a  minimal  amoimt  of 
information  which  can  be  supplied 
without  data  processing  equipment  or  a 
trained  statistical  staff.  Thus,  the 
information  collection  and  reporting 
burden  is  relatively  small.  Requiring  the 
same  reports  for  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  industry  average. 

No  other  burdens  are  expected  to  fall 
upon  the  dairy  industry  as  a  result  of 
overlapping  Federal  rules.  This 
proposed  rulemaking  does  not 
duplicate,  overlap  or  conflict  with  any 
existing  Federal  rules. 

To  ensvue  that  small  businesses  are 
not  imduly  or  disproportionately 
burdened  based  on  these  proposed 
amendments,  consideration  was  given 
to  mitigating  negative  impacts. 

One  of  the  principal  issues  considered 
at  the  hearing  was  the  source  of  price 
data  that  should  be  used  to  generate 
prices  for  milk  components  and, 
thereby,  prices  to  be  paid  to  producers. 
The  options  considered  were  the 


National  Agricultural  Statistics  Service 
(NASS)  surveys  of  selling  prices  of 
manufactured  dairy  products,  Chicago 
Mercantile  Exchange  (CME)  prices,  and 
producer  costs  of  production.  The 
decision  selects  the  NASS-reported 
prices  as  the  most  appropriate  for  use  in 
determining  product  prices  because  of 
the  considerably  larger  volume  of 
product  represented  in  those  prices 
series  than  in  the  CME  price  data. 
Producer  cost  of  production  was  not 
included  in  the  calculation  of  prices 
because  assuring  dairy  farmers  that  their 
costs  of  production  will  be  covered 
addresses  only  the  milk  supply  side  of 
the  market  and  ignores  factors 
imderlying  demand  or  changes  in 
demand  for  milk  and  milk  products. 

Various  proposals  to  reduce  or 
increase  the  levels  of  the  manufacturing 
(make)  allowances  of  butter,  nonfat  dry 
milk,  cheddar  cheese  and  dry  whey 
were  considered.  This  decision  adjusts 
these  make  allowances  from  their 
current  levels  on  the  basis  of  data  and 
testimony  contained  in  the  hearing 
record.  Most  of  the  adjustments  are 
minimal.  Primarily,  manufacturing  cost 
surveys  done  by  USDA's  Rural 
Cooperative  Business  Service  and  the 
California  Department  of  Food  and 
Agriculture  were  used  to  determine  the 
most  appropriate  levels  of  make 
allowance  for  the  products  used  in 
calcidating  Federal  order  class  prices. 

The  only  other  actual  collection  of 
manufactioring  cost  data  for  cheddar 
cheese  and  dry  whey  that  was  cited  in 
the  hearing  record  was  a  survey  of 
cheddar  cheese  and  dry  whey 
manufacturing  costs  arranged  for  by  the 
National  Cheese  Institute.  This  survey 
was  conducted  by  persons  unfamiliar 
with  the  dairy  industry  among  cheese 
processors  who  would  benefit  from 
having  overstated  costs  included  in  the 
results,  and  as  a  result  has  less 
reliability  than  the  two  studies  used  to 
determine  the  cheddeir  cheese  make 
allowance.  In  addition,  one  nonfat  dry 
milk  manufactiu^r  testified  to  costs  of 
manufactiu^  that  exceeded  those  of  the 
two  studies  by  a  significant  amoimt, 
mostly  in  the  areas  of  return  on 
investment  and  marketing  costs.  The 
data  did  not  include  any  information 
about  the  pounds  of  product 
manufactured,  and  could  not  have  been 
weighted  with  the  data  from  the  two 
other  studies. 

Several  proposals  to  change  the  factor 
reflecting  the  yield  of  nonfat  dry  milk 
from  nonfat  solids  in  milk  would  have 
increased  the  nonfat  solids  price,  and 
the  Class  IV  skim  price,  but  ignored  the 
need  to  reflect  the  generally  lower  price 
and  higher  manufacturing  cost  of 
buttermilk  powder  that  also  must  be 


considered  in  calculating  the  Class  IV 
nonfat  solids  price.  Testimony  and  data 
in  the  record  was  used  to  determine  a 
factor  more  representative  of  nonfat  dry 
milk  yield  and  the  effect  of  buttermilk 
powder  price  and  cost.  The  alternatives 
to  the  formula  adopted  did  not  include 
consideration  of  the  price,  cost,  and 
volume  of  buttermilk  powder  relative  to 
those  of  nonfat  dry  milk. 

Proposals  were  made  to  reduce  the 
butter  and  cheese  product  prices  used  in 
calculating  the  Class  IV  butterfat  price 
and  the  Class  III  prices.  The  record  of 
this  proceeding  continues  to  support  the 
use  of  the  product  prices  adopted  in  the 
final  rule  in  the  Federal  milk  order 
reform  process  as  representing 
accurately  the  values  of  these  products. 
In  the  case  of  adjusting  the  Grade  AA 
butter  price  to  reflect  the  value  of  Grade 
A  butter,  the  record  fails  to  reveal  any 
source  of  information  for  obtaining 
current  prices  for  Grade  A  butter.  In  the 
case  of  proposals  to  remove  the  3-cent 
adjustment  between  the  barrel  and  40- 
pound  block  cheese  prices,  there  was  no 
testimony  about  the  actual  difference  in 
cost  between  the  two  types  of  packaging 
that  overcame  testimony  that  3  cents  is 
the  actual  cost  difference,  or  data  that 
indicates  that  the  customary  price 
difference  is  at  least  3  cents. 

Proposals  to  reconsider  the  class  price 
relationships  in  the  orders  were 
considered,  although  a  proposal  to  use 
a  weighted  average  of  the  Class  III  and 
Class  IV  prices  as  a  Class  I  price  mover 
was  not  noticed  for  hearing  in  this 
proceeding.  The  hearing  record  supports 
the  continued  relationships  between  the 
Class  IV  and  Class  n  prices,  and 
between  the  higher  of  the  manufacturing 
class  prices  and  the  Class  I  price. 

A  proposal  that  the  Class  11 
differential  be  changed  to  negate  any 
changes  in  the  Class  IV  price  formula 
that  would  affect  the  current  price 
relationship  between  nonfat  dry  milk 
and  Class  U  failed  to  consider  that  the 
Class  n-Class  IV  price  difference 
adopted  in  Federal  order  reform  is  based 
on  the  difference  in  the  value  of  milk 
used  to  make  dry  milk  and  the  value  of 
milk  used  to  make  Class  n  products. 

Proposals  that  any  increases  resulting 
from  changes  to  the  Class  in  and  Class 
rV  price  formulas  not  be  allowed  to 
result  in  increases  in  Class  I  prices  did 
not  address  the  rationale  for  the  current 
Class  I  price  differentials  above  the 
manufacturing  price  levels  for  the 
purpose  of  obtaining  an  adequate 
supply  of  milk  for  fluid  (drinking)  use. 

Tne  changes  to  the  Class  III  and  Class 
IV  price  formulas  included  in  this 
decision  should  have  no  special  impact 
on  small  handler  entities.  All  handlers 
manufacturing  dairy  products  from  milk 
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classified  as  Class  III  or  Class  IV  would 
remain  subject  to  the  same  minimum 
prices  regardless  of  the  size  of  their 
operations.  Such  handlers  would  also  be 
subject  to  the  same  minimum  prices  to 
be  paid  to  producers.  These  features  of 
minimxun  pricing  are  required  by  the 
Agricultural  Marketing  Agreement  Act 
and  should  not  raise  barriers  to  the 
ability  of  small  handlers  to  compete  in 
the  marketplace.  It  is  similarly  expected 
that  small  producers  would  not 
experience  any  particular  disadvantage 
to  larger  producers  as  a  result  of  any  of 
the  proposed  amendments. 

Interested  parties  are  invited  to 
comment  on  the  probable  regulatory  and 
informational  impact  of  the  amended 
provisions  of  this  decision  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  this  decision  for  the 
purpose  of  tailoring  the  appUcability  of 
the  provisions  to  small  businesses. 

An  analysis  was  done  on  the  effects 
of  the  alternatives  selected,  and  is 
summarized  below. 

Analysis 

In  order  to  assess  the  impact  of 
changes  in  Federal  order  milk  pricing 
formulas,  the  Department  conducted  an 
economic  analysis.  While  the  primary 
purpose  of  this  decision  is  to  amend  the 
product  pricing  formulas  used  to  price 
milk  regulated  under  Federal  milk 
marketing  orders  and  classified  as  either 
Class  III  or  Class  IV  milk,  these  product 
price  formulas  also  affect  the  prices  of 
regidated  milk  classified  as  Class  I  and 
Class  II. 

The  modifications  in  this  decision  are 
analyzed  simultaneously  as  a  change 
from  the  current  set  of  formulas.  This 
analysis  focuses  on  impacts  on  milk 
marketed  under  all  Federal  milk 
marketing  orders,  and  treats  the  Federal 
order  system  as  a  single  entity.  Milk 
marketed  in  California,  milk  marketed 
under  other  state  regulations  and 
vmregulated  milk  are  treated  separately. 
The  hard  manufactured  dairy  product 
markets  are  national. 

Scope  of  Analysis 

Impacts  were  measured  as  changes 
from  the  model  baseline  as  adapted 
from  the  USDA  dairy  baseline  published 
in  February  2000.  The  USDA  baseline  is 
a  national,  annual  projection  of  the 
supply-demand-price  situation  for  milk 
and  dairy  products.  Baseline 
assumptions  are:  (1)  The  price  support 
program  would  end  on  December  31, 
2000;  (2)  the  Dairy  Export  Incentive 
Program  would  continue  to  be  utilized; 
and  (3)  the  Federal  Milk  Marketing 
Order  Program  would  continue  as 
reformed  on  January  1 ,  2000. 


It  was  necessary  to  make  the 
following  simplifying  assiunptions  in 
order  to  conduct  the  analysis.  The 
Federal  order  share  of  U.S.  milk 
marketings  is  about  67  percent.  About 
60  percent  of  all  milk  manufactured 
(Classes  EI,  III,  and  fV)  is  marketed 
under  Federal  order  regulation.  Given 
the  prominence  of  Federal  order 
marketings  in  the  U.S.  milk 
manufacturing  industry,  prices  paid  for 
manufactiu-ed  milk  under  Federd  orders 
cannot  get  too  far  out  of  alignment  with 
the  value  of  milk  for  manufacturing  in 
the  rest  of  the  United  States.  Similarly, 
the  fluid  prices  in  non-Federal  order 
markets  are  largely  reflective  of  Federal 
order  minimum  Class  1  prices. 

California  stands  out  as  the  state  with 
the  highest  production  and  has  its  own 
market  regulations.  California  milk 
marketings  are  estimated  as  a  function 
of  the  California  pool  price.  Non- 
California  milk  marketings  are  estimated 
as  a  function  of  an  all-milk  price  that 
incorporates  the  Federal  order  pool 
price  and  over-order  payment  estimates. 
The  Federal  order  share  of  those  non- 
California  marketings  is  estimated  as  a 
function  of  the  Federal  order  all-milk 
price  relative  to  the  estimated  value  of 
manufactiu-ed  milk. 

Cooperatives  manufactiue  about  40 
percent  of  the  cheese  and  about  70 
percent  of  the  butter  and  nonfat  dry 
milk  manufactured  nationally,  and  sell 
such  dairy  products  in  wholesale  and 
retail  markets  in  competition  with  other 
manufacturers.  A  baseline  assumption  is 
that  a  cooperative  passes  through  to  its 
members  the  best  price  and  best  return 
on  investment  that  it  can.  A  higher 
minimum  Federal  order  price  could 
result  in  cooperatives  paying  higher 
monthly  prices  for  milk,  but  would 
result  in  lower  returns  on  investments 
paid  at  the  end  of  the  year.  Total  cash 
receipts  for  member  milk  marketings 
processed  by  cooperatives  would  be 
changed  only  by  changes  in  wholesale 
product  prices. 

Specifically,  it  is  assumed  that 
changes  in  pay  prices  and  cash  receipts 
to  cooperative  members  for  raw  milk 
marketed  by  cooperatives,  or  to  non- 
members  for  milk  marketed  to 
proprietary'  handlers  would  be  fully 
reflected  by  lower  or  higher  Federal 
minimum  class  prices.  Changes  in  pay 
prices  and  cash  receipts  to  cooperative 
members  for  milk  manufactured  by 
cooperatives  would  be  fully  reflected  by 
the  manufactiu-ing  milk  price  that 
moves  with  changes  in  manufactured 
product  prices  only.  This  applies  to  40 
percent  of  the  Class  III  milk  and  70 
percent  of  the  Class  IV  milk.  In  the  case 
of  cooperatives,  it  is  assumed  that 
differences  between  the  model 


generated  average  value  for 
manufactured  milk  and  the  average  of 
the  Class  II,  Class  III,  and  Class  IV  prices 
would  be  passed  on  to  producer- 
members  in  the  form  of  higher  or  lower 
pay  prices.  In  the  case  of  proprietary 
plants,  it  is  assimied  that  the  plants 
would  retain  the  differences.  However, 
in  the  case  of  a  loss,  proprietary 
manufactiuing  plants  could  de-pool 
milk  to  equalize  their  margins  with 
cooperative  plant  margins.  In  the  model, 
this  is  accounted  for  by  an  equation  that 
estimates  the  Federal  order  share  of 
non-Califomia  marketings  as  a  function 
of  the  ratio  of  the  Federal  order  all-milk 
price  relative  to  the  estimated  value  of 
manufactiu^d  milk.  The  Federal  order 
share  increases  as  the  price  ratio 
increases. 

In  addition  to  altering  the  sharing  of 
manufacturing  proceeds  between 
manufactxu-ing  plants  and  producers  the 
decision's  formula  changes  have  an 
impact  on  Class  I  and  Class  II  prices. 
Class  II  prices  move  in  concert  with 
changes  in  Class  IV.  The  effects  on  Class 

I  prices  depend  upon  the  effect  on  the 
Class  ni  price  relative  to  the  Class  IV 
price.  Class  I  prices  are  based  on  the 
higher  of  the  Class  III  or  Class  IV  prices. 

Retail  prices  of  fluid  milk  and  Class 

II  soft  manufactured  products  are 
assumed  to  respond  penny  for  peimy  to 
changes  in  the  milk  cost  of  these 
products.  Wholesale  and  retail  margins 
are  assumed  imchanged  from  baseline. 
Demands  for  Class  I  and  Class  II 
products  are  functions  of  price,  per 
capita  consumption  and  population. 
Wholesale  prices  for  cheese,  butter  and 
nonfat  dry  milk  reflect  supply  and 
demand  for  these  products.  The  milk 
supply  for  manufacturing  these  hard 
products  is  the  result  of  milk  marketings 
minus  the  volimies  demanded  for  Class 

I  and  Class  II  products.  The  remaining 
volume  is  allocated  to  Class  III  and 
Class  rV  according  to  retiuns  to 
manufactiuing  in  each  class.  Demands 
for  products  in  these  classes  are 
functions  of  per  capita  consumption  and 
population.  Per  capita  consumption  for 
the  major  milk  and  dairy  products  are 
estimated  as  functions  of  price,  income, 
and  the  proportion  of  food  expenditures 
spent  away  from  home. 

Summary  of  Results 

The  results  of  the  amendments  to  the 
Class  III  and  Class  IV  formulas  are 
summarized  using  five-year,  2001-2005, 
average  changes  from  the  model 
baseline.  The  results  presented  for  the 
Federal  order  system  are  in  the  context 
of  the  larger  U.S.  market.  In  particular, 
the  Federal  order  price  formulas  use 
national  manufactured  dairy  product 
prices. 


In  addition,  the  advanced  Class  I  base 
price  is  driven  by  the  higher  of  the  Class 
in  or  Class  IV  prices.  With  the  amended 
formulas,  the  Class  I  base  price  is  the 
Class  rV  price  in  all  years  of  the 
analytical  period.  In  each  year,  the  Class 
I  price,  at  die  class  average  test  of  2 
percent  butterfat,  is  slightly  above  the 
baseline.  This  results  in  a  small 
reduction  in  the  demand  for  skim  milk, 
and  to  a  lesser  extent  butterfat,  for  Class 
I  use.  Milk  generally  shifts  from  Class  I 
use  to  the  production  of  butter,  nonfat 
dry  milk,  and  cheese  in  generally  the 
same  proportions  as  in  the  baseline.  As 
a  result,  the  wholesale  prices  of  butter, 
nonfat  dry  milk  and  cheese  each 
decrease  slightly. 

Producers.  Over  the  five-year  period, 
the  changes  taken  as  a  whole  result  in 
a  small  increase  of  about  $0,007  per 
hundredweight  in  the  Federal  order 
minimum  blend  price  for  milk  at  test. 
Including  the  effect  of  premiums,  the 
average  milk  price  received  by  Federal 
order  producers  is  expected  to  average 
up  $0,009  per  hundredweight.  Federal 
order  marketings  increase  by  an  average 
139  million  pounds  and  cash  receipts 
increase  by  $30  million  (0.18  percent) 
from  baseline  receipts  of  $16,414 
million.  U.S.  milk  marketings  increase 
by  an  average  24  million  poxmds 
annually,  and  cash  receipts  increase  by 
$15.5  million  (0.07  percent)  from 
baseline  receipts  of  $23,841  million. 

There  is  an  increase  of  $0,007  per 
hundredweight  in  the  five-year  annual 
average  U.S.  all-milk  price. 

Milk  Manufacturers  and  Processors. 
For  2001.  the  Class  III  price  at  test  (3.61 
percent  butterfat)  is  increased  by  $0.02 
per  himdredweight  under  the  amended 
marketing  orders.  For  the  second  year. 
Class  III  is  unchanged  from  baseline  and 
then  decreases  shghtly  in  2003-2005. 
For  the  five-year  period.  Class  III  at  test 
averages  down  about  $0,015  per 
hundredweight. 

The  major  change  is  the  five-year 
annual  average  increase  in  the 
minimum  Class  III  butterfat  price  of 
about  $0.73  per  pound,  and  a  decline  in 
the  average  minimum  Class  III  skim 
milk  price  of  about  $2.72  per 
hundredweight.  The  estimated  NASS 
cheese  price,  at  38  percent  moisture, 
decreases  an  average  $0,003  per  pound 
(0.2  percent). 

Butterfat  prices  for  Class  II  and  Class 
rV  average  down  slightly  ($0,008  per 
pound)  for  the  five-year  period,  while 
skim  milk  prices  increase  about  $0.11 
per  hundredweight.  This  results  in  an 
increased  Class  II  milk  cost,  at  test,  to 
processors  of  about  0.12  percent.  The 
butter  price  decreases  an  average  0.5 
percent  while  the  average  nonfat  dry 


milk  price  decreases  by  about  0.3 
percent  for  the  period. 

The  average  U.S.  value  of  milk  in 
manufactured  products  decreases  by 
about  $0.03  per  hundredweight  for  the 
period. 

Class  I  costs  to  fluid  processors  (at  the 
class  average  butterfat  of  2  percent) 
average  about  $0.03  per  hundredweight 
(0.23  percent)  higher,  as  a  result  of 
higher  skim  milk  prices  each  year. 

Consumers.  The  expected  $0.03  per 
hundredweight  increase  in  the  Class  I 
price  for  2001-2005  results  in  about  a 
$0.0025  increase  in  the  price  per  gallon 
of  fluid  milk  for  consumers.  Consumer 
costs  for  fluid  milk  are  estimated  to 
increase  on  average  by  about  $10.4 
million  annually  over  the  five-year 
period. 

The  price  of  butter  is  estimated  to 
decrease  on  average  $0,006  per  poimd 
for  the  period.  Cheese  is  estimated  to 
decrease  $0,003  per  pound.  Consumer 
expenditures  on  butter  are  estimated  to 
decrease  by  about  $5.6  million,  and  on 
American  cheese,  decrease  by  about 
$10.6  million  annually  over  the  five- 
year  period. 

A  complete  economic  analysis  is 
available  upon  request  from  Howard 
McDowell,  Senior  Economist,  USDA/ 
AMS/Dairy  Programs,  Office  of  the 
Chief  Economist,  Room  2753,  South 
Building,  U.S.  Department  of 
Agricultiue,  Washington,  DC  20250, 
(202)  720-7091,  e-mail  address 
howard.mcdowell@usda.gov 

Civil  Rights  Impact  Statement 

This  decision  is  based  on  the  record 
of  a  public  hearing  held  May  8-12, 
2000,  in  Alexandria,  Virginia,  in 
response  to  a  mandate  from  Congress 
via  the  Consolidated  Appropriations 
Act,  2000,  that  required  the  Secretary  of 
Agriculture  to  conduct  a  formal 
rulemaking  proceeding  to  reconsider  the 
Class  III  and  Class  TV  milk  pricing 
formulas  included  in  the  final  rule  for 
the  consolidation  and  reform  of  Federal 
milk  orders.  The  consolidated  orders 
were  implemented  on  January  1,  2000. 

Pursuant  to  Departmental  Regulation 
(DR)  4300-4,  a  comprehensive  Civil 
Rights  Impact  Analysis  (CRIA)  was 
conducted  and  published  with  the  final 
decision  on  Federal  milk  order 
consolidation  and  reform.  That  CRIA 
included  descriptions  of  (1)  the  purpose 
of  performing  a  CRIA;  (2)  the  civil  rights 
poUcy  of  the  U.S.  Department  of 
Agriculture;  and  (3)  basics  of  the 
Federal  milk  marketing  order  program 
to  provide  background  information. 
Also  included  in  that  CRIA  was  a 
detailed  presentation  of  the 
characteristics  of  the  dairy  producer  and 


general  populations  located  within  the 
former  and  current  marketing  areas. 

The  conclusion  of  that  analysis 
disclosed  no  potential  for  affecting  dairy 
farmers  in  protected  groups  differently 
than  the  general  population  of  dairy 
farmers.  All  producers,  regardless  of 
race,  national  origin,  or  disability,  who 
choose  to  deliver  milk  to  handlers 
regulated  under  a  Federal  order  will 
receive  the  minimum  blend  price.  It  also 
was  concluded  that  "one  of  the  reasons 
for  success  of  the  Federal  milk  order 
program  is  that  all  producers  benefit 
through  assistance  in  developing  steady, 
dependable  markets,  reducing  price 
instability  and  unnecessary  price 
fluctuations,  and  assurances  of  a 
minimum  price  for  their  milk.  With  this 
assurance,  producers  are  more  willing  to 
make  the  significant  cost  investments  in 
milk  cows  and  equipment  needed  to 
produce  high-quality  milk.  Federal 
orders  provide  the  same  assurance  for 
all  producers,  without  regard  to  sex, 
race,  origin,  or  disability.  The  value  of 
all  milk  delivered  to  handlers 
competing  for  sales  within  a  defined 
marketing  area  is  divided  equally  among 
all  producers  delivering  milk  to  those 
handlers." 

The  issues  addressed  at  the  May  2000 
hearing  are  issues  that  were  addressed 
as  part  of  Federal  milk  order 
consolidation  and  reform.  Establishing 
representative  make  allowances  in  the 
formulas  that  price  milk  used  in  Class 
ni  and  Class  IV  dairy  products  is  an 
issue  that  affects  the  obligations  of 
handlers  of  those  products  to  the 
Federal  milk  order  pool,  and  similarly 
the  pool  obligations  of  Class  I  and  Class 
II  handlers.  The  decision  should  result 
in  no  differential  benefits  in  dividing 
the  pool  among  all  producers  delivering 
milk  to  those  regulated  handlers. 
Therefore,  USDA  sees  no  potential  for 
affecting  dairy  farmers  in  protected 
groups  differenUy  that  the  general 
population  of  dairy  fanners. 

Decisions  on  proposals  to  amend 
Federal  milk  marketing  orders  must  be 
based  on  testimony  and  evidence 
presented  on  the  record  of  the 
proceeding.  The  hearing  notice  in  this 
proceeding  invited  interested  persons  to 
address  any  possible  civil  rights  impact 
of  the  proposals  being  considered  in 
testimony  at  the  hearing.  No  such 
testimony  was  received. 

Copies  of  the  Civil  Rights  Impact 
Analysis  done  for  the  final  decision  on 
Federal  milk  order  consolidation  and 
reform  can  be  obtained  from  AMS  Dairy 
Programs  at  (202)  720-4392;  any  Milk 
Market  Administrator  office;  or  via  the 
Internet  at:  www.ams.usda.gov/dairy/. 
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Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  April  6,  2000; 
published  April  14,  2000  {65  FR  20094). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  Hling 
with  the  Hearing  Clerk  of  this  tentative 
decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreements  and  orders  regulating  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas.  This  notice  is 
issued  piu-suant  to  the  provisions  of  the 
Agricultiual  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  at 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  tentative  decision 
with  the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  by  the  60th  day  after 
publication  of  this  decision  in  the 
Federal  Register.  Six  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  diuing  regular  business  hours  (7 
CFR  1.27(b)). 

The  Hearing  notice  specifically 
invited  interested  persons  to  present 
evidence  concerning  the  probably 
regulatory  and  informational  impact  of 
the  proposals  on  small  businesses.  To 
the  extent  that  this  issue  was  raised,  it 
is  considered  in  the  following  findings 
and  conclusions. 

This  decision  responds  to  a 
Congressional  mandate  to  reconsider  the 
Class  in  and  Class  IV  pricing  formulas 
included  in  the  final  rule  for  the 
consolidation  and  reform  of  Federal 
milk  orders.  The  mandate  was  included 
in  the  Consolidated  Appropriations  Act, 
2000  (Pub.  L.  106-113,  115  Stat.  1501). 
The  findings  and  conclusions  set  forth 
below  are  b^sed  on  the  record  of  a 
public  hearing  to  consider  proposals 
submitted  by  the  industry  to  change  the 
pricing  formulas  in  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Northeast  and 
ten  other  marketing  areas  held  in 
Alexandria,  Virginia,  on  May  8-12, 
2000.  Notice  of  such  hearing  was  issued 
on  April  6,  2000  and  published  on  April 
14,  2000  (65  FR  20094). 

Brief  Summary  of  Changes  to  Class  III 
and  IV  Formulas 

As  instructed  by  the  legislation 
requiring  this  proceeding,  the  Class  III 
and  rv  pricing  formulas,  and  all  of  the 
elements  of  the  formulas,  were  re- 
considered in  developing  this  decision. 
The  changes  made  in  the  Class  IV 


component  formulas  are  minimal.  The 
product  prices  used  in  the  Class  IV 
formulas  (butterfat  and  nonfat  solids) 
are  imchanged.  The  make  allowances 
for  butter  and  nonfat  dry  milk  are 
increased  slighUy,  by  .1  cents  for  butter 
and  .3  cents  for  nonfat  dry  milk.  The 
divisor  used  in  the  Class  FV  butterfat 
component  formula  is  unchanged,  while 
the  1.02  divisor  used  in  the  nonfat 
solids  price  formula  to  reflect  the 
relative  values  and  yields  of  buttermilk 
powder  and  nonfat  dry  milk  is 
eliminated. 

The  Class  III  component  price 
formulas  are  changed  to  a  greater 
degree.  The  most  substantive  change  is 
to  calculate  a  Class  III  butterfat  price  on 
the  basis  of  the  value  of  butterfat  in 
cheese,  not  on  its  value  in  butter.  At  the 
same  time,  the  protein  price  formula 
would  reflect  the  value  of  protein  in 
cheese,  without  including  a  butterfat 
factor  in  the  formula  to  adjust  for  the 
differential  value  of  butterfat  used  in 
butter  and  cheese.  The  product  price  for 
cheese  is  changed  to  reflect  a  38-percent 
moisture  adjustment  in  the  barrel  cheese 
price  to  place  that  price  on  the  same 
moisture  basis  as  the  block  cheese  price. 
The  dry  whey  price,  for  computing  the 
other  solids  price,  is  unchanged.  The 
change  in  the  make  allowance  for 
cheese  is  minimal,  and  the  whey 
powder  make  allowance  is  increased 
only  enough  to  remain  the  same  as  that 
for  nonfet  dry  milk.  As  with  the  current 
component  prices,  the  Van  Slyke 
formula  is  used  to  determine  the  yield 
effects  of  both  the  Class  III  protein  and 
butterfat  prices. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Role  of  producer  costs  of  production. 

2.  Commodity  prices  (CME  vs.  NASS). 

3.  Commodity  and  component  price  issues. 

a.  General  approaches  on  make  allowances. 

b.  Class  IV  butterfat  and  nonfat  solids 
prices. 

c.  Class  in  butterfat,  protein  and  other 
nonfat  solids  prices. 

d.  Effects  of  changes  to  Class  III  and  Class 
IV  price  formulas. 

4.  Class  price  relationships. 

5.  Class  I  price  mover. 

6.  Miscellaneous  and  conforming  changes. 

a.  Advance  Class  I  butterfat  price. 

b.  Classification. 

c.  Distribution  of  butterfat  value  to 
producers. 

d.  Inclusion  of  Class  I  other  source 
butterfat  in  producer  butterfat  price 
computation. 

7.  Issue  of  whether  to  omit  a  recommended 

decision. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 


1.  Role  of  Producer  Costs  of  Production 

Proposal  29  in  the  hearing  notice 
proposed  that  producers'  costs  of 
production  be  incorporated  into  the 
Class  III  and  Class  IV  pricing  formulas. 
A  number  of  dairy  farmer  witnesses 
testified  that,  just  as  manufacturing 
processors  are  assured  that  their  costs  of 
processing  milk  products  will  be 
covered,  dairy  farmers  should  also  have 
some  assurance  that  they  will  be  able  to 
continue  to  operate  their  dairy  farms 
without  losing  money.  Under  the 
current  system,  according  to  the 
National  Fanners  Union  (NFU)  witness, 
incorporating  a  make  allowance  for 
processors  but  not  for  producers  leaves 
dairy  farmers  to  bear  the  entire  burden 
of  changes  in  supply  and  demand. 

Unfortunately,  as  explained  in  both 
the  proposed  and  final  rules  under 
Federal  order  reform,  assuring 
producers  that  their  costs  of  production 
will  be  covered  addresses  only  the  milk 
supply  side  of  the  market  and  ignores 
factors  underlying  demand  or  changes 
in  demand  for  milk  and  milk  products. 
As  noted  by  the  DFA  witness,  although 
pricing  proposals  incorporating  cost  of 
production  have  been  noticed  and 
reviewed  several  times  in  the  last 
decade  without  success,  if  a  sound 
mechanical  concept  coidd  be  advanced 
that  overcomes  the  objections  relative  to 
supply  and  demand,  it  should  be 
considered. 

The  witnesses  testifying  on  behalf  of 
NFU  and  National  Farmers  Organization 
(NFO)  both  supported  the  concept  of 
variable  make  allowances,  in  which  the 
allowances  would  be  adjusted  for 
changes  in  supply  and  demand  as  a 
means  of  addressing  the  problem  of 
manufactxirers  being  insulated  fi-om 
changes  in  supply  and  demand  by  their 
fixed  make  allowances.  In  other  words, 
increases  in  dairy  farmers'  costs  of 
production  would  be  reflected  in 
reductions  in  manufact\u«rs'  margins. 
Both  proposals  would  divide  Class  III 
and  Class  FV  values  by  dairy  farmers' 
costs  of  production.  The  NFU  proposal 
woiUd  use  an  average  national  cost  of 
production,  presiunably  as  published  by 
USDA's  Economic  Research  Service, 
and  the  NFO  proposal  would  use  the 
CDFA  milk  production  cost  index. 

Although  the  concept  of  assiuing  that 
as  costs  of  production  increase, 
manufacturing  allowances  would 
decline  to  the  extent  product  prices  do 
not  also  increase  has  appeal,  it  is 
difficult  to  believe  that  such  a  proposal 
would  be  in  the  best  long-term  interests 
of  dairy  fanners,  processors,  or 
consumers.  It  certainly  could  easily  fail 
to  cover  processors'  costs  to  the  extent 
that  would  keep  them  operating.  It  is 


easy  to  construct  a  situation  in  which 
milk  production  costs  increase  because 
of  feed  shortages,  resulting  in  reduced 
make  allowances  to  processors.  When 
the  manufacturers'  make  allowances 
decline  to  the  point  the  variable  costs  of 
processing  are  not  covered,  they  would 
have  little  choice  but  to  cease 
processing.  At  that  point,  dair}'  farmers 
who  are  facing  high  costs  of  production 
would  have  to  find  alternative  outlets 
for  their  milk.  If  many  processors  reach 
the  point  at  which  they  must  make  the 
decision  to  cease  operating  near  the 
same  time,  there  likely  would  be  very 
disorderly  conditions  among  dairy 
farmers  looking  for  outlets  for  their 
milk.  In  addition,  consumers  wo\ild  be 
likely  to  find  shortages  in  the 
availability  of  dairy  products. 

This  proceeding  must  join  the  list  of 
those  in  which  cost  of  production 
proposals  have  been  considered  and 
found  wanting  in  terms  of  being  able  to 
reflect  both  the  supply  and  demand 
sides  of  the  market  for  dairy  products. 
There  is  no  evidence  in  the  record  that 
either  the  ERS  or  the  CDFA  index  has 
been  used  to  price  milk.  As  noted  by  the 
NFO  witness,  the  cunent  pricing  system 
uses  the  interaction  of  supply  and 
demand  for  milk  products  as  an  indirect 
method  of  meeting  the  pricing 
requirements  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  for 
milk.  According  to  the  witness, 
producer  miUc  has  a  value  before  it  is 
processed.  In  today's  market,  it  is  hard 
to  agree  that  milk  has  a  market  value  to 
consumers  without  being  pasteurized,  at 
least. 

2.  Commodity  Prices  (CME  vs.  NASS) 

As  recommended  in  the  proposed  rule 
and  adopted  in  the  final  rule  on  Federal 
order  reform  (published  on  September 
1,  1999  (64  FR  47898)),  commodity 
prices  determined  by  surveys  conducted 
by  USDA's  National  Agricultiu-al 
Statistics  Service  (NASS)  are  currentiy 
being  used  in  the  component  price 
formulas  that  replaced  the  BFP.  This 
decision  makes  no  changes  in  the  source 
of  product  price  data. 

Several  proposals  (1,  5,  10  and  19) 
were  considered  during  the  cunent 
proceeding  that  recommended  using 
prices  reported  by  the  Chicago 
Mercantile  Exchange  (CME)  instead  of 
the  NASS  surveys  to  determine 
commodity  prices.  Both  the  CME  and 
the  NASS  surveys  were  supported  by 
testimony  at  the  hearing  and  in  briefs. 
The  CME  is  a  cash  market  where 
speculators,  producers,  and  processors 
can  buy  and  sell  products.  It  is  a 
mechanism  for  establishing  prices  on 
which  the  dairy  industry  relies.  Thus,  a 
lot  of  contracts  to  buy  and  sell  dairy 


products  are  based  on  CME  prices.  A 
USDA  witness  testified  that  he  is 
unaware  of  any  other  indices  used  to 
price  cheese  in  the  U.S.  According  to 
several  witnesses,  cheese  and  butter 
processors  generally  base  their  contract 
sales  on  CME  prices. 

The  NASS  price  survey  gathers  selling 
prices  of  Cheddar  cheese.  Grade  AA 
butter,  nonfat  dry  milk  and  dry  whey 
from  a  number  of  manufacturers  of  these 
products  nationwide.  At  the  time  the 
proposed  rule  on  Federal  order  reform 
was  published  (January  30,  1998),  the 
NASS  survey  included  prices  for 
Cheddar  cheese  only.  This  survey  had 
begun  in  March  1997.  In  September 
1998,  before  the  final  decision  was 
published  in  April  1999,  NASS  began 
surveys  of  Grade  AA  butter  prices,  dry 
whey  prices,  and  nonfat  dry  milk  prices. 
In  developing  these  conunodity  surveys, 
input  was  obtained  from  the  dairy 
industry  on  appropriate  types  of 
products,  packaging,  and  package  sizes 
to  be  included  for  the  purpose  of 
obtaining  unbiased  representative 
prices.  A  sale  is  considered  to  occur 
when  a  transaction  is  completed,  the 
product  is  shipped  out,  or  title  transfer 
occurs.  In  addition,  all  prices  are  f.o.b. 
the  processing  plant/storage  center,  with 
the  processor  reporting  total  volume 
sold  and  total  dollars  received  or  price 
per  poimd.  NASS  Dairy  Products  Prices 
reports  wholesale  cheddar  cheese  prices 
for  both  500-pound  banels  and  40- 
pound  blocks,  USDA  Grade  AA  butter, 
USDA  Extra  Grade  or  USPH  Grade  A 
non-fortified  dry  milk  and  USDA  Extra 
Grade  edible  non-hygroscopic  dry  whey. 
A  more-detailed  description  df  the 
surveys  can  be  found  in  the  final 
decision  of  April  2,  1999  (64  FR  16093). 

The  proponents  of  proposal  1, 
Western  States  Dairy  Producers  Trade 
Association,  et  al.  (WSDPTA),  a  group  of 
several  trade  associations  and 
cooperatives,  proposed  that  the  NASS 
conunodity  prices  for  butter,  cheese, 
and  nonfat  dry  milk  that  ciurenUy  are 
used  for  computing  the  Federal  order 
component  prices  be  replaced  with 
prices  determined  by  trading  on  the 
CME.  Dry  whey  was  not  included  in  the 
proposal  because  there  is  no  dry  whey 
cash  contract  traded  on  the  CME.  A 
witness  from  WSDPTA  did  not  oppose 
the  collection  and  reporting  of  NASS 
data,  but  expressed  the  opinion  that 
while  it  serves  an  important  function  as 
information,  it  should  not  be  used  to 
establish  prices.  The  proponents 
presented  several  benefits  of  using  the 
CME  over  the  NASS  survey  for 
conunodity  prices. 

Proponents  explained  that  by  using 
CME  prices  in  the  formulas,  prices 
would  be  known  immediately  rather 


than  a  week  later  when  the  NASS  prices 
are  published,  reflecting  more  quickly 
the  supply-demand  conditions  for  dairy 
products.  The  one-week  delay  is  caused 
by  the  time  necessary  to  collect  data.  A 
witness  for  National  Fanners 
Organization  noted  that  interested 
persons  are  able  to  check  the  CME  value 
of  products  on  a  daily  basis  and  use  the 
reported  prices  as  a  factor  to  establish 
what  they're  going  to  be  paying  or  paid 
for  cheese. 

A  witness  from  WSDPTA  went  on  to 
explain  that  buyers,  sellers,  and 
speculators  trade  the  CME,  trying  to 
obtain  a  price  in  their  favor,  while  the 
price  actually  is  determined  by  supply 
and  demand  forces.  He  described  the 
rules  as  fair  and  the  results  as 
transparent,  with  participants  having  a 
niunber  of  interests.  The  witness 
continued  by  noting  that  the  CME  price 
result  is  instant  and  results  cannot  be 
altered.  In  contrast,  he  stated,  NASS 
prices  are  reported  by  sellers  only,  who 
are  not  disinterested  parties.  He  argued 
that  NASS  respondents  can  modify  their 
numbers  or  file  an  initial  report  after 
calculating  the  price  impact  of  the  latest 
reports. 

The  proponents  also  concluded  that 
the  urging  by  many  hearing  participants 
that  the  NASS  price  series  include 
mandatory  participation  and  be  audited 
proves  that  the  NASS  series  is  not 
reliable  enough  to  be  used  as  a  price- 
discovery  method. 

Finally,  the  witness  from  WSDPTA 
expressed  the  view  that  the  NASS  price 
series  would  feed  on  itself  and  result  in 
price  setting,  not  price  discovery.  He 
continued  by  noting  that  plants  and 
their  buyers  will  obtain  prices  one  week 
and  sell  the  conunodity  in  the  follovdng 
week  at  a  price  derived  in  large  part 
from  the  price  obtained  in  the  prior 
week.  The  witness  compared  the  NASS 
survey  to  the  California  State  survey  of 
powder  prices  which,  he  claimed, 
results  in  a  circular  pricing  system  that 
is  mathematically  incapable  of  fully 
reflecting  "the  top  of  the  market  price  for 
powder  because  so  little  of  the  survey 
voliune  is  priced  off  of  the  spot  market. 
Proponents  expressed  the  behef  that  this 
circularity  causes  prices  to  remain  lower 
than  they  would  without  it,  and  that 
prices  would  increase  more  slowly  and 
decrease  more  rapidly  than  would 
prices  on  the  CME,  causing  overall 
lower  prices  for  dairy  farmers. 

Opponents  of  changing  from  NASS  to 
CME  prices  to  compute  component 
prices  included  International  Dairy 
Foods  Association  (IDFA),  Dairy 
Farmers  of  America  (DFA),  and  National 
Milk  Producers  Federation  (NMPF). 
Witnesses  for  these  parties  argued  that 
the  NASS  suirvey  includes  pricing  based 
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on  a  significantly  larger  volume  of 
product  than  does  the  CME.  In  the  case 
of  the  nonfat  dry  milk  market,  the  table 
of  1999  monthly  Chicago  Mercantile 
Exchange  Cash  Markets  data  from  the 
1999  Annual  Dairy  Market  Statistics 
showed  that  there  were  no  sales 
reported  for  either  extra  grade  or  Grade 
A  in  the  year  1999. 

According  to  a  witness  from  IDFA,  the 
volume  of  cheddar  cheese  in  the  NASS 
survey  is  equal  to  26.4  percent  of  all 
cheddar  cheese  production  in  the  U.S. 
for  the  period  September  1998  through 
February  2000.  During  the  same  period, 
the  CME  volume  of  cheddar  cheese 
traded  represented  only  1.7  percent  of 
U.S.  cheddar  cheese  production.  The 
witness  stated  that  for  the  same  18- 
month  period,  the  NASS  survey 
voliunes  represented  14.4  percent  of  all 
U.S.  butter  production  while  C!vlE 
trading  consisted  of  only  2.6  percent.  He 
also  noted  that  switching  from  the 
NASS  survey  data  to  the  CME  data 
would  result  in  a  change  from  a  very 
broad  to  an  extremely  thin 
representation  of  actual  product 
transactions. 

Opponents  to  the  proposal  to  use 
CME  prices  also  pointed  out  that  prices 
at  the  CME  are  Chicago  or  Midwest 
prices  based  on  the  delivery  location 
specification  of  the  contract.  Therefore, 
they  argued,  the  scope  of  the  reported 
prices  for  cheese,  butter,  and  nonfat  dry 
milk  are  not  national.  A  witness  for 
Kraft  noted  that  reliance  on  the  CME 
alone  would  exclude  the  substantial  and 
growing  volume  of  cheese  produced  in 
the  western  United  States  (U.S.), 
particularly  California.  A  witness  for 
Northwest  Dairy  Association  suggested 
that  a  transportation  credit  would  need 
to  be  used  with  CME  prices,  at  least  in 
the  West,  to  reduce  the  value  of  the 
CME  to  a  more  representative  level. 
Opponents  went  on  to  explain  that  since 
the  NASS  survey  contains  data  from 
plants  located  all  over  the  United  States, 
NASS  prices  represent  a  national  scope 
of  the  prices  of  each  of  the  particular 
commodities. 

According  to  the  testimony  in  the 
record  and  a  number  of  the  briefs,  the 
cheese  and  butter  sellers  and  buyers 
look  to  the  CME  to  identify  the  most 
ciurent  price  levels.  As  a  result,  prices 
move  in  response  to  supply  and  demand 
conditions  in  the  marketplace  as 
reflected  at  the  CME.  Since  the 
transaction  prices  of  commodities  are 
based  off  of  the  CME,  it  is  difficult  to  see 
how  the  NASS  siuvey  can  cause,  or 
result  in,  cfrcularity.  The  NASS  prices 
reflect  the  CME  prices  with  a  short  lag, 
but  are  based  on  a  much  greater  volume, 
enhancing  the  stability  of  the  price 
series.  Continued  use  of  the  NASS  price 


survey  appears  to  be  the  best  method  of 
obtaining  reliable  data  about  commodity 
prices. 

As  stated  in  the  final  decision  on 
Federal  order  reform,  NASS  data 
traditionally  have  been  collected  via  a 
siuvey  with  voluntary  participation. 
The  price  information,  like  most  NASS 
data,  is  not  audited  NASS,  however, 
applies  various  statistical  techniques 
and  cross-checking  with  other  sources 
to  provide  the  most  reliable  information 
available.  The  issue  of  mandatory  and 
audited  NASS  data,  however,  will  not 
be  discussed  further  as  NASS  is  not 
authorized  to  conduct  such  activities, 
and  these  issues  are  not  within  the 
scope  of  this  rulemaking. 

3.  Commodity  and  Component  Price 
Issues 

a.  General  Approaches  on  Make 
Allowances 

Changes  to  the  make  allowances  for 
each  of  the  product  formulas  used  in 
calculating  component  prices  were 
proposed  and  discussed  at  length  diu-ing 
this  proceeding.  Except  in  the  case  of 
dry  whey,  make  allowances  adopted  in 
the  component  price  formulas  in  this 
decision  are  calculated  using  a  weighted 
average  of  the  most  recent  California 
cost  of  production  study  and  the  Rural 
Business  Cooperative  Services  (RBCS) 
study.  A  marketing  cost  of  $.0015  per 
pound  is  added  to  both  the  California 
costs  and  the  RBCS  costs,  as  in  the  Final 
Rule,  and  the  California  value  for  return 
on  investment  is  used  to  adjust  the 
RBCS  cost.  This  is  generally  the  same 
approach  used  to  determine  the 
appropriate  make  allowances  in  the 
current  orders,  and  results  in  values  that 
differ  little  from  the  formulas  in  the 
ciurent  orders. 

For  the  calculation  of  the  Class  III 
"other  nonfat  solids"  price,  neither  the 
California  nor  RBCS  studies  included 
information  on  the  cost  of  making  dry 
whey,  and  a  survey  done  for  this 
proceeding  under  the  auspices  of  IDFA 
was  not  considered  sufficiently  reliable 
for  use  in  establishing  a  make 
allowance.  Consequently,  the  "other 
solids"  make  allowance  should 
continue  to  be  the  same  as  that  used  for 
nonfat  dry  milk. 

A  number  of  the  proposals  considered 
in  this  proceeding  would  change  the 
manufacturing,  or  make,  allowances 
adopted  for  the  pricing  formulas  under 
Federal  order  reform.  There  was 
considerable  testimony  on  the 
appropriate  factors  to  be  considered  in 
establishing  make  allowances,  and 
several  sources  of  data  were  cited  as  the 
most  accurate  to  use  for  such  a  piupose. 
In  addition,  a  number  of  witnesses 


testified  about  the  philosophical  basis 
for  determining  appropriate 
manufacturing  allowances  for  milk 
pricing  formulas. 

Two  surveys  of  product 
manufacturing  costs  that  were  averaged 
for  use  in  calculating  make  allowances 
under  Federal  order  reform  were  the 
California  Department  of  Food  and 
Agricultiu-e  (CDFA)  study,  which  is 
done  annually  and  includes  nearly  100 
percent  of  dairy  products  manufactured 
in  California,  and  the  Rural  Business 
Cooperative  Service  (RBCS)  study, 
which  is  conducted  annually  by  USDA 
as  an  in-plant  benchmark  study  for 
participating  cooperative  associations. 
These  two  surveys  had  both  been 
updated  since  earlier  versions  had  been 
used  in  determining  the  manufactiuing 
allowances  used  in  the  current 
component  pricing  formulas.  In 
addition,  the  National  Cheese  Institute 
(NCI),  an  affiliate  of  the  International 
Dairy  Foods  Association  (IDFA), 
contracted  with  a  third  party  to  conduct 
a  survey  of  the  costs  of  manufacturing 
cheese  and  whey  powder  for  use  in  this 
proceeding. 

A  witness  for  National  Milk  Producers 
Federation  (NMPF)  stated  that  make 
allowances  should  reflect  the  costs 
incurred  by  average  plants 
manufactiu-ing  the  particular  dairy 
product  used  in  the  component/Class 
price  formulas:  butter,  nonfat  dry  milk, 
cheese,  and  dry  whey.  The  witness  went 
on  to  explain  that  the  procedure  used  by 
the  Secretary  for  determining  the  make 
allowances  for  the  Final  Rule,  using  an 
average  of  the  California  cost  of 
production  studies  and  the  Rural 
Business  Cooperative  Services  (RBCS) 
study,  was  sound  and  that  the  same 
procediue  should  be  used  as  a  result  of 
this  hearing,  using  the  updated  data 
from  both  surveys.  In  calculating  an 
appropriate  make  allowance,  the 
witness  supported  addition  of  a 
marketing  cost  of  $.0015  per  pound  to 
both  the  California  costs  and  the  RBCS 
costs,  as  in  the  Final  Rule,  and  the 
California  value  for  retiun  on 
investment  used  to  adjust  the  RBCS 
costs  in  the  Final  Rule.  The  witness 
explained  that  both  of  these  factors 
should  be  included  as  they  eire 
legitimate  and  necessary  costs  incurred 
in  operating  manufacturing  plants. 

The  witness  for  IDFA  supported 
inclusion  of  the  California  cost  studies 
in  the  computation  of  the  make 
allowance;  however,  the  witness  stated 
that  the  appropriate  procedure  for 
computing  the  make  allowance  for 
cheese  was  to  compute  a  weighted 
average  of  the  California  cost  studies 
and  the  NCI  siuvey.  The  witness 
explained  that  the  RBCS  study  does  not 


include  all  the  necessary  costs  that  must 
be  recovered  in  the  make  allowance, 
and  that  the  NCI  survey  is  needed  to 
determine  what  the  additional  cost 
values  should  be.  The  costs  that  the 
IDFA  witness  pointed  out  that  are  not 
included  in  the  RBCS  siu^ey,  but  are 
included  in  the  NCI  survey,  are  general 
plant  administrative  costs,  such  as  the 
plant  manager's  salary  and  corporate 
overhead;  return  on  investment  or 
capital  costs;  and  marketing  costs. 

The  IDFA  representative  testified  that 
the  danger  inherent  in  regulated  prices 
is  setting  the  manufacturing  allowance 
at  a  level  too  low  to  assure  that 
manufactiu^rs  will  be  able  to  recover 
their  costs  of  manufacturing  finished 
products  and  have  the  money  needed  to 
invest  in  new  plants.  The  witness 
pointed  out  that  an  inadequate  make 
allowance  would  force  manufactiuers 
either  to  move  to  areas  that  do  not  have 
regulated  pricing  or  go  out  of  business. 
At  the  very  least,  the  witness  explained, 
the  manufacturers  would  not  invest  in 
new  plants  and  equipment,  which  in  the 
long  run  would  cause  a  decline  in  the 
productivity  of  the  dairy  industry.  A 
number  of  briefs  filed  on  the  basis  of  the 
hearing  transcript  emphasized  the 
importance  of  covering  all  of  handlers' 
costs  of  manufacturing,  and  not  just 
average  costs. 

The  IDFA  witness  explained  that  if 
make  allowances  are  established  at  too 
low  a  level,  proprietary  plants  are 
placed  at  a  competitive  disadvantage 
relative  to  cooperative-owned  plants. 
The  witness  explained  that  since 
cooperatives  do  not  have  to  pay  their 
producers  the  minimum  order  price,  as 
proprietary  plants  are  required  to  do, 
cooperative  plants  can  reduce  the  prices 
paid  to  member  producers  to  make  up 
the  difference  in  cost. 

The  IDFA  witness  explained  further 
that  the  problem  with  a  make  allowance 
established  below  the  amoiuit  needed  to 
cover  plant  costs  occurs  because  the 
plant  sells  the  finished  product  at  the 
same  price  that  is  used  in  the  formula 
for  establishing  the  minimimi  price  the 
plant  must  pay  for  the  raw  material, 
milk.  The  manufacturing  allowances  are 
the  only  place  the  plant  has  the 
opportunity  to  cover  its  costs,  and  those 
allowances  are  fixed  in  the  formula  that 
determines  the  raw  material  price. 

The  witness  for  IDFA  asserted  that 
there  was  very  little  risk  in  setting  a 
make  allowance  too  high.  He  explained 
that  if  the  make  allowance  is  established 
at  a  level  above  plant  costs,  the 
additional  revenue  stream  will  be 
corrected  through  market  forces  by 
requiring  the  plant  operators  to  pay 
competitive  over-order  premiums  to 


milk  suppliers  to  obtain  an  adequate 
supply  of  milk. 

A  witness  for  Western  States  Dairy 
Producers  Trade  Association,  et  al. 
(WSDPTA),  explained  that  the  most 
important  part  of  determining  a 
manufacturing  allowance  is  to  pick  a 
method  and  stick  with  that  method.  The 
writness  testified  that  the  appropriate 
method  is  to  use  the  results  of  (he  RBCS 
study  with  adjustments  to  include 
factors  for  marketing  costs  and  for 
capital  costs.  The  witness  pointed  out 
that  use  of  the  RBCS  study  is 
appropriate  because  the  study  is 
volimtary,  represents  the  costs  of 
making  the  particular  commodities,  and 
the  plants  are  geographically  widely 
dispersed.  The  WSDPTA  witness  stated 
that  including  the  results  of  the 
California  study  in  the  computation  of 
the  make  allowance  for  pricing  Federal 
order  milk  is  inappropriate  since  there 
is  no  logical  reason  for  considering  the 
manufactiu"ing -costs  of  plants  that  do 
not  prociu^  any  of  the  milk  that  would 
be  priced  using  those  costs. 

A  witness  for  the  National  Farmers 
Organization  (NFO)  proposed  a  variable 
make  allowance  using  the  RBCS  make 
allowances  as  a  base  adjusted  by  the 
relationship  between  the  particular 
commodity  prices  for  butter,  nonfat  dry 
milk,  dry  whey,  and  cheese,  and  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  milk  production 
cost  index.  The  witness  explained  that 
a  fixed  make  allowance,  as  contained  in 
the  current  pricing  system,  does  not 
vary  with  market  conditions  and  creates 
a  situation  in  which  manufactiuers  will 
not  respond  to  market  signals  since  the 
manufacturers  will  receive  a  profit  no 
matter  what  the  supply  and  demand  is 
for  the  finished  products.  The  witness 
explained  that  as  long  as  the  make 
allowance  allows  manufacturers  a 
sufficient  retiun  the  manufactm^rs  will 
continue  to  produce  the  finished 
product  even  if  there  is  limited  demand 
for  the  product,  thus  resulting  in  a 
continued  low  price  paid  to  producers 
for  their  milk.  The  witness  characterized 
a  variable  make  allowance  tied  to  the 
cost  of  producing  milk  as  a  market- 
oriented  system. 

A  witness  for  National  Farmers  Union 
(NFU)  also  proposed  a  variable  make 
allowance  composed  of  the  weighted 
average  RBCS  and  California 
manufacturing  cost  surveys,  without  a 
marketing  allowance,  adjusted  by  the 
national  average  cost  of  production.  The 
witness  explained  that  the  current 
system  does  not  have  market 
accountability,  since  there  is  no 
incentive  for  a  manufacturer  to  restrict 
production  when  declining  prices 
indicate  reduced  demand  for  the 


product.  As  a  result,  according  to  the 
witness,  the  pricing  system  effectively 
isolates  the  manufacturing  side  of  the 
industry  fix)m  supply  and  demand 
forces,  leaving  the  producers  left  to  bear 
the  burden  of  changes  in  supply  and 
demand.  The  witness  explained  that  the 
California  system,  in  which 
manufacturers'  production  costs  are 
covered  by  producers  through  the  make 
allowance,  continues  to  produce  a  large 
quantity  of  lower-valued  products 
because  the  pricing  system  makes  the 
manufactiu-er  immune  to  the  supply  of 
and  demand  for  the  products.  The 
witness  blamed  the  California  make 
allowance  system  for  the  traditionally 
low  milk  prices  in  California,  that,  he 
claimed,  residt  in  expansion  of  dairy 
herds  to  make  up  for  reduced  cash  flow. 
The  witness  pri^icted  that  if  the  Federal 
order  system  follows  the  same  pricing 
path,  the  same  production  patterns  as 
witnessed  in  California  would  follow  in 
the  rest  of  the  United  States. 

Most  hearing  participants  agreed  that 
the  make  allowance  should  cover  the 
cost  of  converting  milk  to  a  finished 
manufactured  dairy  product.  However, 
several  participants  disagreed  with  the 
IDFA  contention  that  there  is  very  little 
risk  in  setting  the  make  allowance  too 
high.  They  argued  that  if  the  make 
allowance  is  set  in  excess  of  the  cost  to 
manufactiue  finished  products,  the 
additional  revenue  would  be  kept  by  the 
manufacturing  plants  as  higher  profits 
and  not  distributed  to  the  producers 
supplying  milk  to  the  plant.  They 
explained  that  in  many  parts  of  the 
coimtry  there  is  little  if  any  competition 
for  the  dairy  farmers'  milk  and  therefore 
no  incentive  for  a  plant  to  pay  above  the 
minimum  Federal  order  price.  These 
plants,  according  to  the  witnesses,  could 
be  expected  to  keep  the  extra  make 
allowance  for  themselves. 

Several  witnesses  opposed  the  idea  of 
setting  make  allowances  at  levels  that 
guarantee  plants  a  profit,  or  at  least  a 
retiun  on  investment,  when  the  dairy 
farmers  supplying  milk  to  the 
manufactiuing  plants  have  no  similar 
assurances  for  covering  the  costs  of 
producing  milk.  These  witnesses 
pointed  to  the  Agricultiual  Marketing 
Agreement  Act  of  1937,  Sec.  608c(18), 
as  justification  for  setting  a  lower  make 
allowance  for  plants,  resulting  in  higher 
milk  prices  that  would  come  closer  to 
covering  dairy  farmers'  costs  of 
producing  milk. 

As  supported  by  most  of  the  hearing 
participants,  the  make  allowances 
incorporated  in  the  component  price 
formulas  under  the  Federal  milk  orders 
should  cover  the  costs  of  most  of  the 
processing  plants  that  receive  milk 
pooled  under  the  orders.  In  part,  this 
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approach  is  necessary  because  pooled 
handlers  must  be  able  to  compete  with 
processors  whose  milk  receipts  are  not 
priced  in  regulated  markets.  The 
principal  reason  for  this  approach, 
however,  is  to  assure  that  the  market  is 
cleared  of  reserve  milk  supplies. 

Although  the  RBCS  survey  does  not 
include  such  costs  as  general  plant 
administrative  costs,  return  on 
investment  or  capital  costs,  and 
marketing  costs,  it  is  a  siuT^ey  that  has 
been  done  for  sixteen  years  with  the 
same  fundamental  methodology,  and 
with  some  continuity  of  participants. 
Because  the  survey  is  done  for  the 
benefit  of  the  participating  organizations 
(cooperatives)  to  help  them  identify 
their  costs  and  compare  them  with  those 
of  their  peer  group,  there  is  every  reason 
to  believe  that  the  costs  provided  are  as 
accurate  as  possible.  In  addition,  the 
years  of  experience  with  the  survey 
have  enabled  USDA  to  shape  the 
questions  to  obtain  more  accurate 
results. 

When  the  RBCS  survey  results  are 
adjusted  to  include  the  factors  that  were 
mentioned  above  as  not  included  by 
using  the  values  for  those  factors  from 
the  CDFA  siuT^ey,  the  two  surveys'  costs 
are  comparable,  especially  considering 
that  the  RBCS  survey  represents 
manufacturing  plants  with  a  wide 
distribution  around  the  U.S.,  while  the 
CDFA  survey  includes  only  California 
plants.  The  CDFA  survey  is  also  done 
every  year,  and  is  done  according  to  a 
published  procedure  manual,  with  the 
costs  being  audited  by  personnel 
employed  by  the  State  for  that  purpose. 
Although  no  CDFA  employee  was 
avciilable  to  respond  to  questions  about 
the  conduct  of  the  survey,  official  notice 
was  taken  of  the  procedure  manual  and 
of  California  publications  associated 
with  manufacturing  cost  data.  In 
addition,  several  witnesses  who  are 
deeply  involved  with  the  California 
dairy  industry  testified  regarding  the 
perceived  reliability  of  the  survey 
results. 

In  contrast  to  the  RBCS  and  CDFA 
surveys,  the  survey  of  cheese  and  whey 
powder  manufacturing  costs  arranged 
for  by  NCI  was  developed  solely  for  the 
piu-pose  of  establishing  costs  to  be  used 
in  determining  make  allowances  for  this 
proceeding.  The  survey  was  conducted 
by  persons  imfamiliar  with  the  dairy 
industry  among  cheese  processors  who 
would  benefit  from  having  overstated 
costs  included  in  the  results.  No  one 
who  actually  conducted  the  survey  was 
made  available  to  testify,  and  although 
the  IDFA  witness  stated  that  survey 
participants  woidd  testify  regarding 
their  responses  to  the  survey  later  in  the 
hearing,  none  of  the  participating  firms' 


witnesses  would  respond  to  questions 
about  their  firms'  results.  Although  less 
weight  must  be  given  the  NCI  survey 
than  either  the  RBCS  or  the  CDFA 
surveys  for  the  reasons  stated  above,  the 
NCI  survey's  resulting  manufacturing 
costs  for  cheese  are  not  considerably 
different  from  a  weighted  average  of  the 
RBCS  and  the  CDFA  surveys.  In  fact, 
although  the  IDFA  hearing  participants 
went  to  great  lengths  to  discredit  the 
RBCS  study  for  use  in  identifying  an 
appropriate  level  of  manufactiuing 
costs,  the  hearing  record  reflects  that  the 
NCI  survey  of  cheese  and  dry  whey 
manufacturing  costs  used  the  RBCS 
1996  survey  results  to  identify  outliers 
{plus  or  minus  10  percent)  in  the  study 
commissioned  by  NCI. 

As  a  result  of  the  differences  in 
conduct  of  the  three  surveys, 
manufacturing  costs  used  to  determine 
appropriate  make  allowances  for 
cheddar  cheese,  butter  and  nonfat  dry 
milk  in  this  proceeding  are  calculated 
primarily  from  a  weighted  average  of  the 
RBCS  and  CDFA  surveys,  with  a  check 
against  the  NCI  survey  cost  of 
manufacturing  cheddar  cheese.  The  cost 
of  manufacturing  nonfat  dry  milk 
continues  to  be  used  as  the  cost  of 
making  whey  powder  due  to  the  nature 
of  the  information  in  the  hearing  record 
about  the  actual  costs  of  drying  whey. 

One  proposal  included  in  the  hearing 
notice  would  have  eliminated  any 
marketing  allowance  from  the  make 
allowances,  and  a  number  of  witnesses' 
testimony  objected  to  the  inclusion  of 
return  on  investment.  The  American 
Farm  Bureau  witness  questioned  the 
need  for  a  marketing  allowance  since 
producers  already  pay  a  15-cent 
assessment  for  promotion  and  research. 
A  brief  filed  by  the  proponent  of 
eliminating  the  marketing  allowance 
stated  that  the  allowance  appears  to  be 
an  "adjustment"  or  a  "hedge,"  since  it 
is  not  defined  in  the  final  rule. 

There  was  general  agreement  among 
those  testifying  that  a  marketing 
allowance  should  be  included  in 
manufacturing  costs,  but  no  consensus 
about  the  appropriate  number.  Some  of 
the  costs  covered  by  the  marketing 
allowance  include  maintaining  and 
staffing  warehouses,  supporting  a 
marketing  and  sales  staff,  transporting 
product  to  market,  and  accounting  costs 
associated  with  the  sale  of  products. 
The  NCI  survey  identified  a  marketing 
cost  of  $.0011  per  poimd  of  product, 
while  the  Dairy  Farmers  of  America 
(DFA)  witness  stated  that  DFA's  costs 
were  approximately  $.0018.  The  DFA 
witness  testified  that  because  the  costs 
included  in  the  activities  designated  as 
marketing  generally  fall  within  a 
common  department  under  common 


management,  it  is  appropriate  to  apply 
the  same  allowance  to  each  product. 

A  witness  for  Northwest  Dairy 
Association,  a  cooperative  association  in 
the  Pacific  Northwest,  stated  that  their 
marketing  costs  are  $.0026,  but 
identified  costs  associated  with  the 
aging  of  cheese  as  included  in  that 
number.  Since  the  NASS  survey  price 
does  not  include  cheese  intended  for 
aging,  the  marketing  allowance  certainly 
should  not  include  costs  of  aging 
cheese.  The  Associated  Milk  Producers, 
Inc.,  (AMPI)  witness  used  a  $.0024 
marketing  allowance  in  the  calculation 
of  AMPI's  proposed  make  allowance  for 
nonfat  dry  milk.  The  witness  for  Agri- 
Mark,  Inc.,  a  large  Northeast  cooperative 
association  with  several  processing 
plants,  stated  that  Agri-Mark's  estimates 
of  marketing  costs  ranged  from  $.0025  to 
$.005. 

The  costs  identified  as  those  included 
in  a  marketing  allowance  are  necessarily 
inciured  in  getting  a  product  to  market, 
and  are  not  related  to  the  consumer 
education  and  advertising  activities 
covered  by  the  National  Dairy  Board 
assessment.  Since  the  marketing  cost 
determined  by  NCI  is  the  only  one  of  the 
estimates  included  in  the  hearing  record 
that  is  supported  by  a  survey,  and  it 
varies  from  the  $.0015  rate  included  in 
the  Final  Rule  by  only  4  one-hundredths 
of  a  cent  and  applies  only  to  cheese  and 
dry  whey,  there  seems  to  be  no  solid 
basis  for  making  any  change  to  the 
current  marketing  allowance. 

Some  producer  witnesses  objected  to 
the  inclusion  of  any  allowance  for 
retiuTi  on  investment  in  manufacturing 
allowances  on  the  basis  that  dairy 
farmers  are  assured  of.no  such  return. 
The  CDFA  manufacturing  cost  surveys 
include  allowances  for  depreciation, 
included  in  the  non-labor  processing 
costs;  and  for  return  on  investment, 
which  represents  the  opportunity  cost  of 
the  processors'  resoiuces  invested  in  the 
business.  These  costs  are  supported  by 
audited  data. 

Both  the  marketing  allowance  and 
retiun  on  investment  factors  should  be 
included  in  the  manufacturing 
allowances  provided  in  the  component 
price  formulas  at  the  rates  supported  by 
the  California  data.  If  processors  are  not 
provided  enough  of  a  manufactiuing 
allowance  to  market  the  product  they 
process,  or  to  earn  any  return  on 
investment,  they  will  not  continue  to 
provide  processing  capacity  for 
producers'  milk.  At  the  same  time,  the 
manufacturing  allowances  incorporated 
in  the  formulas  will  not  provide  enough 
of  an  allowance  to  assure  that  every 
processor,  no  matter  how  inefficient  or 
high-cost,  will  earn  a  profit.  Allowances 
set  at  such  a  level  certainly  could  result 


in  the  situation  warned  of  by  producer 
•  groups  in  which  processors  manufactiu-e 
greater  volumes  of  product  than  the 
market  demands  because  they  are 
guaranteed  a  profit  on  all  their 
production.  As  a  result,  the  only  way  to 
market  all  of  the  product  would  be  to 
reduce  prices,  with  a  profit  still  locked 
in  through  the  make  allowance,  which 
would  result  in  decreasing  prices  paid 
to  producers.  In  addition,  manufacturers 
who  are  assured  a  profit  on  all  of  their 
output  would  have  no  incentive  to  make 
a  sufficient  quantity  of  milk  available 
for  fluid  use — a  basic  goal  of  the  Federal 
milk  order  program. 

One  area  addressed  by  several  hearing 
participants  in  testimony  and  in  briefs 
as  appropriate  to  consider  in 
estabhshing  make  allowances  or  yields 
was  the  loss  of  milk  components  diu-ing 
manufacturing  processes.  The  orders 
have  always  provided  an  allowance  for 
shrinkage,  and  continue  to  do  so,  but 
inflating  costs  of  production  or  reducing 
yield  factors  to  reflect  shrinkage  would 
not  properly  reflect  the  value  of 
producers'  milk  used  in  manufactured 
products.  Processing  costs  determined 
by  the  surveys  described  above,  which 
underlie  the  manufacturing  costs 
incorporated  in  the  pricing  formulas,  are 
expressed  in  cents  per  pound  of  end 
product  manufactured,  not  in  the  cost 
per  himdredweight  of  milk  of 
converting  milk  to  manufactured 
products.  The  component  pricing 
formulas  are  based  on  the  content  of 
those  components  in  the  finished 
products  for  which  a  manufacturing  cost 
per  pound  has  been  established.  Both 
the  CDFA  and  RBCS  cost  surveys 
allocate  all  plant  costs  to  actual  end 
product,  a  process  which  should  take 
shrinkage  into  accoimt.  Similarly,  the 
yield  factors  in  the  formulas  refer  to  the 
amount  of  finished  product  resulting 
from  the  processing  of  a  given  volume 
of  input.  Both  of  these  factors  in  the 
pricing  formulas  include  consideration 
of  shrinkage. 

The  detailed  explanation  of  each 
product's  manufacturing  allowance  is 
included  with  the  description  of  its 
primary  component's  pricing  formula 
later  in  this  decision. 

b.  Class  IV  Butterfat  and  Nonfat  Solids 
Prices. 

Class  rv  Butterfat  Price.  This  decision 
continues  to  use  the  NASS  price  for 
Grade  AA  butter  for  calculating  the 
Class  rv  butterfat  price,  and  changes  the 
manufacturing  allowance  in  the 
butterfat  price  formula  by  Vio  of  a  cent 
per  pound  of  butter.  The  .82  divisor  in 
the  price  formula  is  unchanged. 

Several  proposals  were  heard  that 
would  reduce  butterfat  prices,  either  by 


reducing  the  butter  price  used  in  the 
computation  of  the  butterfat  prices  for 
all  classes,  or  subtracting  a  fixed  amount 
from  the  butterfat  price  computed  for 
Class  IV.  Proposals  also  were  made  that 
would  change  the  make  allowance  used 
in  calculation  of  the  butterfat  prices. 
There  were  no  proposals  to  change  the 
butterfat  divisor  of  .82,  although  one 
witness  representing  a  western 
cooperative  association  suggested  that  it 
be  reconsidered  as  he  felt  it  didn't 
include  a  shrinkage  factor. 

Product  Price  (Butter).  Several 
witnesses  for  proprietary  processor 
proponents  of  the  proposal  to  deduct  six 
cents  from  the  butter  price  before 
computing  the  butterfat  price  stated  that 
historically  the  value  of  butterfat  in  the 
Federal  milk  orders  has  been  based  on 
the  price  of  Grade  A  butter.  The 
witnesses  explained  that  an  equivalent 
price  determination  had  been  issued  in 
1998  when  the  CME  discontinued 
trading  Grade  A  butter  that  nine  cents 
would  be  subtracted  from  the  Grade  AA 
butter  price  for  use  in  calculating 
Federal  order  butterfat  prices.  This 
equivalent  price,  according  to  the 
witnesses,  was  found  to  be  "essential" 
to  the  continued  operation  of  the 
Federal  milk  order  program  and 
continued  the  policy  of  basing  butterfat 
pricing  under  the  Federal  milk  orders 
on  a  value  below  that  of  Grade  AA 
butter. 

The  witnesses  complained  that  under 
Federal  order  reform  the  butterfat  value 
is  determined  by  using  the  NASS  Grade 
AA  price  of  butter,  which  effectively 
increases  the  butterfat  value  under 
Federal  milk  orders.  According  to 
proponents'  calculations,  the  increase 
does  not  amount  to  a  full  nine  cMits,  but 
is  tempered  by  the  use  of  the  NASS 
Grade  AA  price,  which  has  averaged 
approximately  three  cents  below  the 
CME  Grade  AA  price,  in  the  butterfat 
pricing  formula.  Therefore,  they  stated, 
the  actual  increase  in  the  butter  price 
used  to  calculate  butterfat  prices  is 
approximately  six  cents.  According  to 
the  witnesses,  subtraction  of  six  cents 
from  the  NASS  butter  price  would 
return  the  relationship  between  the 
butterfat  value  under  the  orders  and  the 
selling  price  of  butter  to  the  relationship 
that  existed  prior  to  Federal  order 
reform. 

Several  witnesses  explained  that 
when  handlers  must  pay  for  butterfat  on 
the  basis  of  the  Grade  AA  butter  market 
they  cannot  then  sell  cream  or  finished 
products  at  a  price  that  would  allow 
them  to  recover  their  costs.  They 
testified  that  cream  is  sold  at  a  price  that 
is  termed  a  "multiple"  of  the  butter 
price,  and  that  the  multiples  used  when 
the  butterfat  price  was  calculated  from 


the  Grade  A  butter  price  have  not 
adjusted  to  the  new  pricing  formula 
using  Grade  AA  butter. 

The  IDFA  witness  pointed  out  that  the 
IDFA  proposal  to  subtract  six  cents  from 
the  NASS  Grade  AA  butter  price  would 
apply  not  only  to  the  butterfat  formula 
for  Class  II.  Class  III,  and  Class  IV  but 
would  apply  to  the  advance  butterfat 
formula  used  for  computing  the  Class  I 
butterfat  price.  The  witness  testified  that 
by  applying  the  same  formula  to  all 
classes  of  butterfat  the  current 
relationship  between  the  class  prices 
would  be  maintained.  The  witness 
contended  that  there  is  no  justification 
for  changing  the  relationships  between 
the  class  prices,  particularly  if  the 
adjustment  would  widen  the  class  price 
spreads  or,  in  effect,  increase  the  Class 
I  and  Class  II  differentials. 

Witnesses  for  National  Milk 
Producers  Federation  (NMPF)  and 
several  large  cooperative  associations 
testified  in  support  of  NMPF's  proposal 
to  reduce  the  calculated  butterfat  price 
by  six  cents,  with  the  reduction  applied 
to  Class  rv  butterfat  only.  Under  this 
proposal,  the  computation  of  the 
butterfat  prices  for  other  classes  would 
not  contain  the  six -cent  adjustment. 
Several  witnesses  representing 
cooperative  associations  that  process 
butter  explained  that  butter 
manufacturers  incur  additional  costs 
when  procuring  cream  used  for 
manufacturing  butter  as  opposed  to  the 
cost  of  converting  producer  milk  to 
butter.  The  witnesses  explained  that 
these  additional  costs  include 
transportation,  additional  handling,  and 
additional  pasteurization.  The  witness 
for  Land  O'Lakes  (LOL)  testified  that  the 
additional  costs  amotmted  to  4.57  cents 
per  pound  of  butterfat  for  transportation 
and  .4  cents  per  pound  for  receiving, 
storing,  and  repasteurization.  A  witness 
for  Agri-Mark  stated  that  Agri-Mark's 
transportation  costs  are  slightly  less 
than  LOL's,  probably  due  to  the 
proximity  of  the  Agri-Mark  plant  to  the 
sources  of  cream,  but  that  the  other 
additional  costs  are  sUghtly  higher  than 
the  LOL  costs,  at  .5  cents  per  pound  of 
butterfat. 

The  proponents  of  reducing  the  Class 
rv  butterfat  value  also  referred  to  the 
computation  of  the  California  Class  4a 
butterfat  price,  which  involves  a 
subtraction  of  4.5  cents  per  pound  from 
the  CME  Grade  AA  butter  price  to  adjust 
for  the  costs  of  moving  butter  from  the 
west  coast  to  the  Midwest. 

Those  parties  who  favored  reducing 
the  butter  price  before  using  the 
butterfat  price  formula  to  calculate  any 
of  the  butterfat  prices  disagreed 
vehemently  with  the  proposal  to  reduce 
only  the  Class  FV  butterfat  price.  They 
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argued  that  such  a  reduction  would 
distort  the  relationship  between  the 
Class  n  and  Class  IV  prices,  resulting  in 
a  greatly-increased  price  for  Class  II 
butterfat  in  relation  to  Class  IV  butterfat. 

Specifically,  the  projected  increase  in 
the  Class  Il-Class  IV  butterfat  price 
difference  was  cited  as  6.7  cents  per 
pound  (from  the  ciurent  difference  of  .7 
cents).  These  parties  argued  that 
butterfat  values  would  most 
appropriately  be  reduced  to  the  same 
degree  in  all  classes. 

The  Class  fV  butterfat  price  should  be 
computed  by  subtracting  a  make 
allowance  of  .115  dollars  per  pound 
from  the  monthly  average  NASS  Grade 
AA  butter  price  and  dividing  the  result 
by  .82.  The  Class  II  butterfat  price 
should  continue  to  be  the  Class  IV 
butterfat  price  plus  .007  cents,  while  the 
Class  I  butterfat  price  will  be  the  higher 
of  the  advance  Class  III  and  advance 
Class  rv  butterfat  prices  plus  the 
applicable  Class  I  differential. 

Contrary  to  the  belief  stated  by  some 
witnesses,  whether  qualified  experts  or 
not,  the  use  of  the  Grade  AA  butter  price 
for  computing  the  butterfat  price  under 
Federal  order  reform  was  not  an 
"oversight."  Trading  of  Grade  A  butter 
on  the  CME  was  ended  (not  by  USDA, 
as  implied  in  one  brief,  but  by  the  CME) 
because  the  volume  of  Grade  A  butter 
traded  was  not  great  enough  to  warrant 
maintaining  a  trading  venue.  Although 
one  brief  argued  that  the  Grade  A  butter 
price  represents  a  minimiun  price,  and 
that  there  is  no  need  for  concern  that 
there  will  not  be  an  available  market  for 
Grade  A  and  Grade  B  butter,  with  the 
end  of  trading  in  Grade  A  butter  on  the 
CME  there  is  no  published  (or  any  other 
known)  source  for  obtaining  a  price  for 
Grade  A  butter. 

The  use  of  the  Grade  AA  butter  price 
for  establishing  butterfat  prices  is 
appropriate  since  that  is  the  only  grade 
of  butter  that  has  significant  enough 
trading  volimie  to  warrant  a  publicly- 
reported  price.  Grade  AA  butter  prices 
are  the  only  butter  prices  regularly 
available,  and  represent  the  vast 
majority  (about  95  percent)  of  the  butter 
sold.  Although  the  "multiples"  of  the 
butter  price  apparently  had  not  adjusted 
to  the  use  of  the  Grade  AA  price  during 
the  first  4  months  of  experience  under 
the  revised  orders,  and  probably  should 
not  be  expected  to  adjust  during  the 
period  in  which  this  proceeding  is 
under  consideration,  the  marketplace 
should,  in  time,  make  the  needed 
adjustments. 

Various  witnesses  estimated  that 
Grade  A  and  Grade  B  butter  combined 
make  up  3-7  percent  of  the  butter  in  the 
U.S.  Although  a  witness  noted  that  the 
Minnesota-Wisconsin  (M-W)  price  for 


non-Grade  A  milk  continued  to  be 
surveyed  even  after  the  percentage  of 
milk  eligible  for  the  siuvey  had  fallen 
below  a  5-percent  level,  it  was  widely 
recognized  for  some  time  that  a  pricing 
alternative  to  the  M-W  must  be  found 
because  the  M-W  eventually  would  no 
longer  provide  a  representative  price  for 
a  large  volume  of  unregulated  milk. 
Similarly,  with  the  decline  of  Grade  A 
butter  (and  the  imavailability  of  prices 
for  that  product),  the  only  alternative 
available  for  determining  price  is  Grade 
AA  butter.  A  finding  in  the  equivalent 
price  determination  that  a  Grade  A 
butter  price  was  "essential"  to 
continued  operation  of  the  orders 
referred  solely  to  the  fact  that  the  Grade 
A  price  was  specified  in  all  of  the  orders 
at  that  time,  not  that  the  butterfat  value 
under  Federal  milk  orders  could  never 
be  based  on  any  other  price. 

Making  an  adjustment  to  a  clearly 
valid  price  series  to  approximate  a  price 
series  that  has  been  discontinued  for 
several  years  due  to  insufficient  volume 
for  trading  is  inappropriate.  In  any  case, 
it  is  impossible  to  determine  what  the 
current  difference  between  these  prices 
would  be  because  there  are  no  reports 
of  the  Grade  A  price  available.  The  vast 
majority  of  butter  made  and  sold  in  the 
U.S.  is  Grade  AA.  and  that  is  the 
appropriate  product  to  which  to  look  for 
a  value  of  butterfat  used  in  butter.  The 
3-cent  average  difference  between  the 
CME  and  NASS  butter  prices  makes  up 
%  of  the  4.5-cent  adjustment  made  by 
California  in  calculating  the  value  of 
butterfat  used  in  butter.  An  additional  6 
cents  deducted  from  the  Class  IV 
butterfat  price  calculated  from  the 
NASS  price  would  much  more  than 
make  up  the  remaining  1.5-cent 
difference.  Also,  the  4.5-cent  California 
adjustment  is  made  for  the  piupose  of 
reflecting  the  cost  of  moving  butter  from 
California  to  Chicago.  The  butterfat 
price  calcidated  under  the  Federal  order 
program  is  not  intended  to  apply  to  only 
one  state.  The  NASS  price  is  a 
nationwide  svuvey,  and  likely  includes 
a  significant  representation  of  California 
butter  prices.  If  there  are  additional 
costs  involved  in  making  butter,  they 
would  more  appropriately  be  included 
in  the  make  allowance  for  butter. 

Make  Allowance  (Butter).  The  make 
allowance  factor  in  the  Class  IV  butterfat 
formula  should  be  derived  from  a 
combination  of  the  manufacturing  costs 
determined  by  the  Cahfomia 
Department  of  Food  and  Agriculture 
(CDFA)  and  by  USDA's  Rural  Business 
Cooperative  Service  (RBCS),  as  they 
were  in  the  final  decision.  The  CDFA 
cost  data  is  divided  into  two  groups 
representing  high  cost  and  low  cost 
butter  plants,  with  the  4  plants  in  the 


high  cost  group  manufacturing,  on 
average,  about  the  same  average  number 
of  pounds  of  butter  as  the  7  plants  in  the 
RBCS  study.  Use  of  the  data  for  the 
California  high-cost  group  of  butter 
plants  is  more  appropriate  than  use  of 
the  weighted  average  cost  for  all  of  the 
CDFA  plants  because  it  is  more  likely 
that  the  high-cost  plants,  like  the  plants 
in  the  RBCS  survey,  serve  a 
predominately  balancing  function. 

When  the  RBCS  data  is  adjusted  to 
reflect  the  same  packaging  cost,  general 
and  administrative  costs,  and  retiun  on 
investment  as  the  CDFA  data  for  the 
high  cost  group,  and  a  marketing 
allowance  of  $0.0015  is  added  to  both 
sets  of  data,  the  weighted  average  of  the 
two  data  sets  is  $0,115.  This  butter 
manufactiuing  allowance  is  very  close 
to  the  current  allowance  of  $0,114,  and 
should  continue  to  provide  a 
representative  level  of  the  costs  of 
making  butter  in  plants  that  serve  a 
balancing  function. 

The  increased  costs  of  making  butter, 
not  including  transportation,  cited  by 
the  proponents  of  reducing  the  Class  IV 
butterfat  price  are  expected  to  be 
included  in  this  manufacturing 
allowance,  which  exceeds  the  low  cost 
group  in  the  CDFA  survey  by  3  cents  per 
poiuid.  The  only  class  of  use  for  which 
adjustments  for  transportation  have 
regularly  been  included  under  Federal 
order  regulation  is  Class  I.  Assuring  that 
the  order  provides  an  allowance  for 
moving  milk  for  use  in  manufactured 
products  would  interfere  with 
provisions  designed  to  assure  an 
adequate  supply  of  milk  for  fluid  use. 

Yield  (Butter J.  Although  one  witness 
suggested  that  the  divisor  in  the  butter 
price  formula  that  reflects  the  butterfat 
content  of  butter  be  reconsidered,  he  did 
not  indicate  any  number  more 
appropriate  than  the  .82  divisor  used  in 
the  ciurent  formula.  There  was  no  other 
testimony  in  the  record  questioning  the 
butter  content  factor.  In  fact,  the  only 
data  in  the  record  applicable  to  the  issue 
was  a  CDFA  report  on  butter  and 
powder  yields  at  California  plants  in 
1996  that  was  included  in  an  exhibit. 
This  report  shows  a  1.2213  weighted 
average  butter  yield  (1  pound  of 
butterfat  results  in  1.2213  pounds  of 
butter),  which  corresponds  to  the  use  of 
the  .82  divisor. 

The  record  does  not  support  adoption 
of  a  Class  IV  butterfat  price  that  is  not 
reflected  direcUy  in  the  Class  II  butterfat 
price.  There  was  testimony  from  several 
witnesses  that  the  current  Class  IV-Class 
n  price  relationship  is  rational  and 
appropriate,  and  an  adjustment  to  the 
Class  IV  butterfat  price  that  is  not 
reflected  in  the  Class  II  butterfat  price 
would  disrupt  the  current  relationship. 


In  addition,  it  would  seem  reasonable 
that  some  of  the  extra  costs  claimed  by 
butter  manufacturers,  such  as 
transportation  costs  for  supplemental 
cream  supplies,  butterfat 
standardization  of  outside  cream 
sources,  and  additional  pasteurization 
would  be  as  applicable  for  Class  II 
manufacturers  of  high-fat  products 
using  surplus  cream  as  for  butter 
makers.  Accordingly,  reduction  of  the 
Class  IV  butterfat  price  only  is  not 
considered  appropriate. 

Class  IV  Nonfat  Solids  Price.  This 
decision  maintains  the  use  of  the  NASS 
survey  price  reported  for  nonfat  dry 
milk  and  increases  the  make  allowance 
for  nonfat  dry  milk  from  13.7  cents  to 
14  cents  per  pound  of  nonfat  dry  milk. 
In  addition,  die  1.02  divisor  used  in  the 
ciurent  nonfat  solids  price  formula  to 
reflect  the  incorporation  of  dry 
buttermilk  (with  a  lower  product  price 
and  higher  make  allowance)  in  the 
nonfat  solids  price  formula  is  changed 
to  1;  or,  in  other  words,  eliminated. 

Six  proposals  to  change  some  part  of 
the  nonfat  solids  price  formula  were 
considered  at  the  hearing.  Three  of  the 
proposals  dealt  with  the  manufacturing 
allowance  for  nonfat  dry  milk  (NFDM), 
with  two  of  the  proposals  advocating 
use  of  the  RBCS  survey  results  and  one 
proposal  supporting  an  increase  in  the 
make  allowance.  The  other  three 
proposals  supported  changes  in  the 
yield  factor  of  the  nonfat  solids  price    - 
formula  that  would  reflect  greater 
powder  yield  from  a  pound  of  nonfat 
solids.  Two  of  the  proposals  to  change 
yield  factors  included  using  CME  NFDM 
prices  instead  of  the  NASS  survey.  As 
discussed  earlier  in  this  decision,  the 
product  prices  used  in  the  component 
pricing  formulas  should  continue  to  be 
obtained  from  the  NASS  survey. 

Product  Price  (Nonfat  dry  milk).  No 
proposals  were  considered  that  would 
have  changed  the  product  price  used  in 
the  nonfat  solids  price  formula,  and  the 
record  contains  no  basis  for  making  any 
change  in  this  formula  factor. 

Make  Allowance  (Nonfat  dry  milk).  At 
the  time  the  hearing  notice  was  issued, 
the  most  recent  RBCS  data  were  not 
available,  and  those  costs  were  not 
specified  in  the  proposals.  By  the  time 
the  hearing  was  held,  however,  the 
RBCS  data  had  been  released  and  were 
included  in  the  information  introduced 
at  the  hearing.  National  Milk  Producers 
Federation  (NMPF)  supported 
continued  use  of  a  weighted  average  of 
the  California  and  the  RBCS 
manufacturing  cost  surveys,  with 
inclusion  of  a  marketing  allowance  and 
the  California  factor  for  return  on 
investment.  NMPF  proposed  that  the 
NFDM  make  allowance  be  $0,140. 


South  East  Dairy  Farmers  Association 
also  proposed  that  the  RBCS  survey  be 
used  to  determine  a  make  allowance  for 
NFDM.  but  did  not  propose  that  a 
marketing  allowance  be  included.  The 
necessity  of  including  a  marketing 
allowance  is  discussed  earlier  in  this 
decision. 

Associated  Milk  Producers.  Inc. 
(AMPI),  proposed  that  die  NFDM 
manufacturing  allowance  be  increased 
from  $0,137  to  $0.1563,  a  rate  based  on 
AMPI's  cost  of  making  NFDM  at  its  own 
three  plants  in  the  upper  Midwest  over 
a  5-year  period.  The  AMPI  witness 
stated  that  in  addition  to  a  processing 
and  packaging  cost  of  $0.1254,  the  make 
allowance  should  include  a  marketing 
allowance  of  $0.0024  and  return  on 
investment  of  $0,026.  for  a  total 
allowance  of  $0.1538.  modified  from  the 
level  proposed  in  the  hearing  notice. 
The  witness  testified  that  the  three 
AMPI  plants  operate  at  approximately 
80  percent  of  capacity. 

On  the  basis  of  the  data  and  testimony 
included  in  the  hearing  record,  the 
manufacturing  cost  level  that  appears  to 
be  most  appropriate  for  use  in  the 
pricing  formula  for  nonfat  solids  is 
$0.14.  This  value  is  calculated  by  using 
a  weighted  average  of  the  RBCS  survey 
and  the  two  less-cost  California  groups 
of  plants,  adding  the  California  General 
and  Administrative  costs  and  Return  on 
Investment  expenses  for  those  two 
groups  to  the  RBCS  numbers,  and  a 
$0.0015  marketing  allowance  to  both 
sets  of  data.  The  basis  for  using  the  two 
lower-cost  groups  of  California  plants 
are  that  the  mid-cost  group  is  of  a 
similar  average  size  as  the  group 
included  in  the  RBCS  survey,  and  that 
the  lowest-cost  California  group  has  a 
very  similar  total  cost  to  the  mid-cost 
group.  These  three  groups  of  plants  (the 
RBCS  plants  and  the  two  California 
groups)  are  similar  enough  in  size  and 
cost  to  consider  as  fafrly  representative, 
and  should  encompass  those  plants  that 
perform  a  market  balancing  function. 
The  highest-cost  California  group 
should  not  be  included,  as  its  average 
cost  is  more  than  ten  cents  per  pound 
of  NFDM  above  the  RBCS  group  or 
either  of  the  other  two  California 
groups. 

The  AMPI  cost  numbers  caimot  be 
included  in  the  weighted  average  since 
the  number  of  pounds  of  NFDM 
associated  with  those  costs  is  not 
available.  When  the  AMPI  marketing 
allowemce  and  return  on  investment 
estimates  are  replaced  with  the  more 
moderate  numbers  used  in  the  make 
allowance  calculation,  the  AMPI 
manufacturing  costs  do  not  differ  much 
from  the  other  two  sources.  This  is  true 
even  of  a  comparison  between  the  RBCS 


data  and  the  AMPI  data  despite  the 
wide  discrepancy  in  the  capacity 
utilization  percentage  estimates  for  the 
two  data  sets  (80  percent  for  the  AMPI 
plants  versus  less  than  50  percent  for 
the  plants  in  the  RBCS  survey). 
Inclusion  of  the  AMPI  costs  in  the  RBCS 
survey  would  have  included  a  larger 
representation  of  NFDM  manufactured 
outside  California.  However,  the  record 
indicates  that  a  high  percentage  of  the 
NFDM  manufactured  in  the  U.S.  comes 
from  California,  and  the  proportion  of 
cost  data  representing  California  in  the 
manufacturing  allowance  is  reasonable. 

Yield  (Nonfat  solids).  A  considerable 
portion  of  the  testimony  dealing  with 
the  nonfat  solids  pricing  formula 
pertained  to  the  divisor  of  1.02,  which 
is  intended  to  reflect  the  amount  of 
nonfat  solids  in  NFDM,  with  an 
adjustment  for  the  small  amount  of 
buttermilk  powder  that  is  made  in 
conjunction  with  the  manufacture  of 
butter  and  NFDM.  Testimony  by  a 
number  of  witnesses  asserted  that  the 
product  price  minus  the  make 
allowance  should  be  either  multiphed 
by  a  number  greater  than  1  (such  as 
1.02)  or  divided  by  a  number  smaller 
than  1  (such  as  .99  or  .975)  to  reflect  the 
fact  that  more  than  1  pound  of  NFDM 
can  be  expected  to  be  manufactured 
from  1  pound  of  nonfat  solids  due  to  the 
moisture  content  of  NFDM. 

Many  of  the  hearing  participants 
supported  the  current  1.02  divisor,  and 
expressed  understanding  of  the 
approach  of  adjusting  the  "yield"  of 
NFDM  to  compensate  for  the  fact  that 
some  of  the  powdered  product  made 
from  Class  IV  milk  is  buttermilk  powder 
(BMP).  Aldiough  1.03  to  1.05  pounds  of 
NFDM  generally  can  be  obtained  per 
pound  of  nonfat  solids,  the  formula  also 
recognizes  a  lower  value  and  higher 
manufacturing  cost  for  BMP. 

Several  witnesses  correctly  assessed 
an  alternate  solution  to  the  dilemma  of 
calculating  a  component  price  from  two 
commodities  with  different  prices  and 
different  make  allowances  as  one 
requiring  addition  of  dry  buttermilk  as 
another  component  price  in  the  Federal 
milk  order  pricing  system.  As  described 
by  at  least  one  witness,  such  an 
undertaking  would  require  adding  dry 
buttermilk  to  the  NASS  price  survey, 
determining  a  separate  make  allowance, 
and  calculating  a  yield  factor.  This 
procedure  would  be  a  burdensome 
undertaking  for  very  little  benefit,  since 
dry  buttermilk  represents  only  about  5 
percent  of  the  dry  products  resulting 
from  the  manufacture  of  butter  and 
nonfat  dry  milk.  The  issue  that  remains 
is  how  best  to  reflect  the  value  of  nonfat 
solids  used  in  both  NFDM  and  BMP  in 
the  same  component  pricing  formula. 
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The  IDFA  witness  testified  that  for  the 
19-month  period  beginning  with 
September  1998,  the  central  states'  dry 
buttermilk  average  price  had  averaged 
$0,798  per  pound,  while  the  central 
states'  "mostly"  price  for  NFDM 
averaged  $1,043.  The  Land  O'Lakes 
witness  similarly  testified  that  the  1999 
Northeast  "mostly"  price  for  NFDM 
averaged  $1.0389,  while  the  BMP  price 
was  $0.7686  per  pound.  On  the  basis  of 
these  numbers,  it  would  appear  that  the 
price  of  BMP  is  roughly  75%  that  of 
NFDM.  However,  comparison  of  BMP 
and  NFDM  prices  for  the  years  of  1996 
through  1999  and  jnto  2000  reflects  a 
more  complex  relationship  between 
these  prices  than  the  hearing  testimony 
would  indicate.  The  BMP  price  as  a 
percentage  of  the  nonfat  dry  milk  price 
(using  Western  prices)  was  100.9%  in 
1996,  94.5%  in  1997,  88  percent  in 
1998,  and  71%  in  1999.  Diiring  the  first 
third  of  2000,  BMP  prices  generally 
averaged  less  than  70%  of  NFDM  prices. 
As  the  year  2000  has  progressed, 
however,  the  percentage  has  increased, 
being  at  levels  up  to  100%  in  late  July. 

The  witness  representing  Agri-Mark 
stated  that  Agri-Mark  employees 
engaged  in  manufacturing  operations 
had  estimated  that  the  costs  of 
producing  BMP  range  from  1  to  3  cents 
more  per  pound  than  those  of  producing 
NFDM.  Given  that  the  manufacturing 
costs  estimated  by  the  Agri-Mark 
witness  for  other  products  were 
somewhat  higher  than  those  supported 
by  the  bulk  of  the  hearing  record,  it  is 
reasonable  to  consider  the  extra  cost  of 
manufacturing  BMP  to  be  generally  not 
more  than  2  cents  in  excess  of  the  cost 
of  manufacturing  NFDM.  In  addition,  it 
is  difficult  to  justify  increasing  the 
powder  make  allowance  for  all  of  the 
powdered  product  represented  in  the 
make  allowance  since  the  RBCS  witness 
testified  that  manufacturing  costs  of 
BMP  manufactured  at  the  plants 
included  in  the  RBCS  survey  are 
included  in  the  powder  costs  reported 
by  RBCS. 


Testimony  regarding  actual  yields  of 
NFDM  and  BMP  were  provided  by  only 
one  witness  representing  a 
manufacturing  plant  operator.  The 
niunbers  provided,  while  not  complete 
enough  for  an  exact  accounting  of  the 
ultimate  disposition  of  the  plant's 
receipts  of  producer  milk,  indicate 
strongly  that  the  approximate  loss  of 
nonfat  solids  used  in  the  manufacture  of 
NFDM  at  the  specific  plant  was  3 
percent,  with  16  percent  lost  in  the 
manufacture  of  BMP;  a  weighted 
average  loss  of  more  than  3.5  percent.  In 
comparison,  data  published  by  the  State 
of  California  showed  a  weighted  average 
loss  of  solids  not  fat  of  2.13  percent  in 
the  manufacture  of  butter  and  powdered 
products. 

The  California  data  indicate  a 
weighted  average  powder  yield  of 
1.0252  pounds  of  NFDM  and  BMP  from 
1  pound  of  nonfat  solids.  One  witness 
discounted  this  data  by  observing  that 
the  "high"  California  yield  was  reported 
as  1.0406,  which  would  represent  a 
higher-than-allowable  moistiue  content. 
This  number  is  xmdoubtedly  influenced 
by  the  "high"  reported  BMP  yield  of 
.0749. 

As  noted  above,  the  general 
impression  conveyed  by  testimony  in 
the  hearing  record,  that  BMP  is  worth 
considerably  less  than  NFDM  and  that 
the  cost  of  processing  it  is  significantly 
greater  than  that  of  processing  NFDM,  is 
misleading.  The  average  BMP  price  over 
the  period  1996-July  2000  is 
approximately  87  percent  of  the  NFDM 
price,  and  the  cost  of  manufacturing 
BMP  is,  on  the  basis  of  the  information 
available,  no  more  than  2  cents  in 
excess  of  the  $0.14  recommended  as  the 
NFDM  make  allowance.  These  small 
adjustments  to  the  product  price  and  the 
make  allowance  used  in  the  nonfat 
solids  formula  apply  to  little  more  than 
5  percent  of  powder  manufactured.  It  is 
apparent  from  the  information 
contained  in  the  record  of  this 
proceeding  that  the  1.02  factor,  as  a 
divisor,  is  excessive. 

The  following  information  from  the 
hearing  record  was  used  to  determine  a 


multiplier  or  divisor  for  the  total  nonfat 
solids  pricing  formula  that  would  result 
in  a  minimum  price  for  nonfat  solids 
while  incorporating  the  data  and 
testimony  in  the  record  about  the 
manufactiu^  of  NFDM  and  BMP.  To 
assiu«  that  the  result  represents  a 
minimum  price,  the  low  or  high  areas  of 
ranges  of  numbers  related  to  the 
manufacture  of  these  two  products  were 
used.  The  CDFA  report  on  butter  and 
powder  jrield  in  California  plants  in 
1996  was  used  in  making  some  of  the 
calculations  regarding  this  factor. 

a.  The  price  of  BMP  represents 
roughly  80  percent  of  the  price  of  NFDM 
(80  percent  is  less  than  the  average 
historical  relationship  of  these  prices 
over  the  past  5  years). 

b.  The  cost  of  manufactiiring  BMP  is 
not  more  than  2  cents  greater  than  the 
make  allowance  for  manufacturing 
NFDM. 

c.  Using  a  theoretical  yield  of  1.03 
pounds  of  powder  containing  3  percent 
moisture  made  from  milk  containing 
8.62  percent  nonfat  solids  would  result 
in  .054  poimds  of  BMP  and  .976  pounds 
of  NFDM. 

d.  Adjusting  the  theoretical  yield  of 
1.03  poimds  to  minimal  yield  of  1.01 
pounds  (the  "low"  yield  in  the  CDFA 
report)  and  prorating  the  BMP  and 
NFDM  to  1.01  poimds  instead  of  to  1.03 
pounds,  the  amount  of  BMP 
manufactured  from  a  pound  of  nonfat 
solids  used  in  butter/powder  is 
approximately  .053  pounds.  When  the 
NFDM  yield  is  prorated,  the  resulting 
minimum  yield  is  .957  pounds. 

Using  a  NFDM  price  of  $1.03  per 
pound,  a  make  allowance  of  $0.14  cents 
per  pound  of  NFDM,  and  a  divisor  (or 
multiplier)  of  1,  the  resulting 
calculation  is:  $1.03 -$0.14  =  $0.89  per 
pound  of  nonfat  solids.  The  same  result 
is  achieved  through  a  more  complicated 
calculation  using  both  product  prices 
and  make  allowances,  as  follows: 

Buttermilk  powder: 

($1.03  X  .80)  -$0.16  =  $0,664;  $0,664  x 
.053  ^  $0.03519  +  Nonfat  dry  milk: 


$1.03 -$.014  =  $0.89;  $0.89  x  .957  = 


$0.85173 


$0.88692 
(Rounded  to  $0.89) 


Therefore,  no  multiplier  or  divisor  is 
necessary  in  this  formula. 

c.  Class  ni  Butterfat,  Protein  and  Other 
Nonfat  Solids  Prices 

In  a  change  from  the  current  orders, 
a  Class  m  butterfet  price  is  calculated 


from  the  value  of  butterfat  in  cheese 
rather  than  using  the  same  butterfat 
price  as  is  used  in  Class  IV  that  is 
calculated  from  the  value  of  butter.  The 
Class  III  butterfat  price,  like  the  protein 
price,  is  calculated  to  represent  the 
value  of  the  component  in  the  NASS 


cheddar  cheese  price.  The  only 
modification  made  to  the  specifications 
of  the  cheese  price,  currently  a  weighted 
average  of  the  prices  of  cheese  sold  in 
40-pound  blocks  and  500-pound  barrels 
(with  a  3-cent  addition  to  the  barrel 
price)  is  to  adjust  the  price  of  500- 


pound  barrels  to  38  percent  moisture 
instead  of  the  39  percent  moisture  price 
currentlv  reported  by  NASS. 

This  decision  would  reduce  the  make 
allowance  for  cheese  from  17.02  to  16.5 
cents  per  pound.  Using  the  Van  Slyke 
cheese  yield  formula  to  represent  die 
effects  of  butterfat  and  protein  on  cheese 
yield,  the  cheese  price  minus  the  make 
allowance  is  multiphed  by  1.582  to 
calculate  the  Class  III  butterfat  price, 
while  the  cheese  price  minus  the  make 
allowance  is  multiplied  by  1.405  to 
calculate  the  protein  price.  The  portion 
of  the  current  protein  price  formula  that 
adjusts  the  protein  price  to 
accommodate  the  differential  value  of 
butterfat  in  cheese,  as  opposed  to  butter, 
is  eliminated.  Both  the  protein  and 
butterfat  components  of  milk  used  to 
make  cheese  should  track  the  cheese 
price  much  more  closely  than  has  been 
the  case  using  the  current  Class  HI 
component  pricing  formulas. 

The  other  nonfat  soUds  price  would 
continue  to  be  calculated  by  subtracting 
the  make  allowance  from  the  NASS- 
reported  price  for  dry  whey  and 
dividing  by  .968.  However,  the  make 
allowance  is  increased  fit)m  13.7  cents 
to  14  cents  per  pound  of  dry  whey. 
Class  III  Proauct  Price  (Cheese). 
Several  proposals  included  in  the 
hearing  notice  would,  if  adopted, 
change  the  NASS  cheese  price  used  in 
the  Class  HI  pricing  formulas.  One 
proposal  would  limit  the  cheese  prices 
included  to  40-pound  blocks  reported 
by  the  Chicago  Mercantile  Exchange 
(CME),  while  another  would  add  640- 
pound  blocks  to  the  prices  surveyed  by 
NASS  for  inclusion  in  the  cheddar 
cheese  price.  A  third  proposal  would 
replace  the  current  3-cent  price 
adjustment  between  500-pound  barrel 
prices  and  40-pound  block  prices  to  a 
value  that  reflects  the  actual  differential 
industry  cost  of  making  40-pound 
blocks  over  500-pound  barrels.  Still 
another  proposal  would  adjust  40- 
pound  block  cheese  prices  for  moisture, 
as  500-pound  barrel  prices  are  adjusted. 
As  discussed  above,  CME  commodity 
prices  should  not  be  used  as  the  basis 
for  calculating  component  prices. 
Eliminating  500-pound  barrels,  which 
represent  approximately  two-thirds  of 
the  cheese  represented  in  the  NASS 
survey,  from  calculation  of  the  market 
value  of  cheddar  cheese  would  reduce 
greatly  the  degree  to  which  the  current 
product  prices  represent  U.S.  cheddar 
cheese  prices.  The  record  of  this  hearing 
provides  no  support  for  relying  solely 
on  prices  for  40-pound  blocks  to 
identify  a  market  price  of  cheddar 
cheese. 

The  NASS  weighted  average  cheese 
price  should  not  include  the  value  of 
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640-pound  block  cheese.  Several  parties 
testified  that  including  640's  in  the 
cheese  price  computation  would 
improve  the  reliability  of  the  average 
cheese  price  by  adding  a  substantial 
quantity  of  cheese  to  the  price  survey. 
Witnesses'  estimates  of  the  percentage 
of  U.S.  cheddar  cheese  production 
represented  by  640-pound  blocks  ranged 
from  20  to  27  percent.  Witnesses 
testified  that  the  increased  volume 
would  better  reflect  the  true  value  of 
cheese  and  additionally  would  reduce 
the  potential  for  price  distorting 
manipulation  by  individual  handlers. 

Opponents  to  inclusion  of  the  640's  in 
the  cheese  price  computation  explained 
that  the  vast  majority  of  640's  are  made 
on  a  custom  basis  to  customers' 
specifications,  and  therefore  are  not 
sufficienUy  uniform  to  have  a  standard 
identity. 

Without  a  standard  identity  for  the 
product,  standardized  pricing  cannot  be 
developed.  At  the  beginning  of  the 
NASS  survey,  price  data  for  640-pound 
blocks  initially  was  collected,  but  was 
discontinued  due  to  lack  of  volume  and 
too  few  participants  to  allow  disclosure 
of  data.  Even  earlier  (1995-96),  the 
former  National  Cheese  Exchange 
attempted  to  include  trading  in  640- 
pound  blocks,  but  discontinued  doing 
so  because  of  lack  of  interest.  Several  of 
the  witnesses  who  testified  in  favor  of 
including  640-pound  blocks  in  the 
NASS  survey  aJso  indicated  that  the 
640-pound  blocks  manufactured  by 
their  organizations  are  used  internally. 
Thus,  the  prices  represented  by  these 
products  would  not  be  eligible  for 
inclusion  in  the  NASS  survey. 

Several  witnesses  at  the  hearing  and 
comments  contained  in  post-hearing 
briefs  advocated  reducing  the  three-cent 
adjustment  that  is  added  to  the  barrel 
price  for  computing  the  weighted 
average  cheese  price  to  one  cent  or 
eliminating  it  altogether.  The  witnesses 
argued  that  since  the  barrel  cheese  price 
is  adjusted  to  39  percent  moisture  and 
block  cheese  is  approximately  38 
percent  moisture,  at  least  2  cents  of  the 
observed  difference  in  price  between  40- 
poimd  blocks  and  500-pound  barrels  is 
due  to  moisture  and  has  nothing  to  do 
with  actual  differences  in  costs.  In  fact, 
they  argued  that  there  is  no  difference 
in  packaging  costs  between  block  and 
barrel  cheese. 

The  witness  for  DFA,  a  cooperative 
that  manufactures  cheese  packaged  in 
both  40-pound  blocks  and  500-pound 
barrels,  testified  that  three  cents  is  an 
acceptable  and  reasonable  spread 
between  blocks  and  barrels  and  that 
there  is  no  compelling  reason  to  change 
the  three-cent  addition  to  the  barrel 
price.  The  witness  for  LOL  testified  that 


the  three  cents  is  an  appropriate 
difference  between  blocks  and  barrels 
and  that  adding  Uiree  cents  to  the  barrel 
price  when  computing  the  weighted 
cheese  price  is  an  appropriate 
adjustment.  A  brief  filed  on  behalf  of 
DFA  and  the  Association  of  Dairy 
Cooperative  in  the  Northeast  argued  that 
the  record  supports  a  conclusion  that 
the  3-cent  adjustment  of  the  barrel  price 
is  attributable  to  volume  utility  and  cost 
differences  in  packaging  and  handling. 

The  National  Cheese  Institute,  which 
proposed  reducing  or  eliminating  the  3- 
cent  adjustment,  argued  that  the 
adjustment  should  include  only  the 
actual  cost  differences  involved  in 
manufacturing  and  packaging  the  two 
sizes  of  cheese.  Although  a  number  of 
witnesses  representing  cheese 
manufacturers  testified  in  favor  of 
reducing  or  eliminating  the  adjustment, 
including  one  whose  employer  makes 
both  sizes  of  cheddar,  none  of  them 
addressed  the  actual  cost  differences  of 
packaging  and  manufacturing  40-pound 
blocks  and  500-pound  barrels.  Instead, 
the  only  testimony  that  was  offered 
involved  attributing  a  2-cent  difference 
to  the  moisture-adjusted  value  of  the 
two  sizes  of  cheese  packages. 

If  the  difference  between  the  block 
and  barrel  prices  were  due  to  the 
difference  in  moisture,  the  difference 
between  the  prices  should  widen  as  the 
cheese  price  increases  since  the 
moistiu^  adjustment  is  based  on  the 
price  and  moisture  of  the  cheese.  An 
analysis  of  historical  cheese  prices 
indicates  that  the  difference  between  the 
block  cheese  and  barrel  cheese  prices 
does  not  change  with  changes  in  price 
level.  In  fact,  three  of  the  largest 
differences  between  the  block  and  barrel 
prices  occurred  at  approximately  the  40- 
month  NASS  weighted  average  monthly 
prices. 

The  record  contains  no  basis  for 
concluding  that  the  actual  cost  of 
manufacturing  and  packaging  the  two 
sizes  of  cheese  is  not  the  historical  3- 
cent  price  spread.  In  fact,  during  the 
period  September  1998  through  June 
2000  the  difference  between  the  block 
and  barrel  prices  has  been  4.4  cents  per 
pound.  The  record  of  this  proceeding 
does  not  support  reducing  or 
eliminating  the  3-cent  addition  to  the 
barrel  cheese  price. 

An  expert  witness,  and  several  other 
witnesses,  testified  that  the  moisture 
content  of  the  cheese  used  for 
determining  the  NASS  cheese  prices 
and  the  moisture  content  used  in  the 
Van  Slyke  cheese  yield  formula  used  for 
computing  the  "yield"  coefficients  in 
the  protein  formula  should  be  the  same. 
The  witnesses  explained  that  failure  to 
align  the  formula  and  the  moisture 
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content  represented  by  the  cheese  price 
survey  would  result  in  over  or 
imderstating  the  formula  coefficients. 

The  expert  witness  explained  that  the 
barrel  cheese  price  is  reported  at  39 
percent  moisture  after  being  adjusted 
from  the  actual  moisture,  while  the 
block  cheese  price  is  reported  at  an 
unknown  moistiue  level.  The  only 
testimony  dealing  with  the  actual 
moisture  level  of  block  cheese  indicates 
that  it  averages  about  38  percent. 

The  coefficients  originally  used  for 
determining  the  Class  ID  protein  price 
and  the  Class  ID  butterfat  price,  and 
used  in  the  formulas  in  this  decision, 
were  derived  from  using  the  Van  Slyke 
cheese  yield  formula  at  38  percent 
moisture.  Therefore,  it  is  appropriate  to 
use  cheese  prices  that  reflect  cheese 
containing  38  percent  moistxire.  The 
current  practice  of  using  the  40-pcund 
block  cheese  price  unadjusted  for 
moisture  and  the  500-lb  barrel  price 
adjusted  for  moisture  should  be 
continued,  but  with  the  barrel  price 
adjusted  to  38  percent  moisture  instead 
of  39. 

The  hearing  record  provides  no  basis 
for  altering  the  composition  of  cheese 
prices  surveyed  for  use  in  the  Class  III 
pricing  formulas,  or  for  changing  the 
calculation  of  the  NASS  weighted 
average  cheese  price,  other  than  the 
moisture  adjustment  to  38  percent  for 
500-pound  barrels. 

Several  witnesses  testified  that  types 
of  cheeses  other  than  cheddar  should  be 
included  in  the  NASS  price  survey  as  a 
more  comprehensive  basis  for 
identifying  a  cheese  price,  although 
such  a  proposal  was  not  included  in  the 
hearing  notice.  The  cheddar  cheese 
included  in  the  NASS  survey  meets 
certain  standard  criteria  that  makes 
prices  for  the  reported  cheese  sales 
comparable.  If  the  survey  included  other 
descriptions  of  cheddar  and  other  types 
of  cheese,  such  as  mozzarella,  it  would 
not  be  possible  to  consider  the  reported 
price  as  representative  of  the  value  of 
any  particular  product.  Further,  the 
manufacturing  costs  surveyed  are,  to  a 
great  extent,  limited  to  the  costs  of 
processing  cheddar  cheese. 

Class  III  Make  Allowance  (Cheese). 
Several  proposals  to  adjust  the 
manufactiuing  allowance  for  cheese 
were  included  in  the  hearing  notice  and 
considered  at  the  hearing.  The  NMPF 
witness  testified  that  the  organization 
had  determined  that  the  most 
appropriate  cheese  make  allowance 
would  be  a  weighted  average  of  the 
updated  RBCS  and  CDF  A  surveys,  with 
addition  of  a  marketing  allowance,  and 
modified  the  Federation's  proposal 
accordingly,  supporting  adoption  of  a 
cheese  make  allowance  of  $0.1536. 


Several  witnesses  representing 
cooperative  associations  supported  the 
NMPF  $0.1536  proposal  and  the 
inclusion  of  cost  factors  for  a  marketing 
allowance  and  return  on  investment. 
One  witness  testified  that  the  make 
allowance  should  be  based  on  data  from 
actual  plant  operations  through  the 
surveys  conducted  by  RBCS  and  CDFA 
and  testimony  from  individual  plant 
operators;  that  it  should  include 
California  data,  as  California  plants 
represent  a  large  proportion  of  cheese 
manufacture;  and  that  it  should  be 
generous  enough  to  assure  adequate 
plant  capacity  for  continued 
manufacture  of  cheese. 

The  witness  representing  NCI  testified 
that  the  cheese  make  allowance  should 
be  no  less  that  $0.1687,  the  weighted 
average  of  the  NQ-sponsored  and  CDFA 
siu^eys  with  the  addition  of  a  marketing 
cost  of  $0.0011.  He  stated  that  such  an 
allowance  would  represent  the 
production  of  24  cheese  plants  and  53% 
of  U.S.  cheese.  Several  cheese 
manufacturer  representatives  supported 
use  of  the  NCI-supported  make 
allowance,  stressing  the  importance  of 
adoption  of  an  allowance  that  covers  all 
of  the  costs  of  manufacturing  cheese. 

A  witness  representing  Fanners 
Union  and  the  American  Farm  Bureau 
witness  both  supported  adoption  of  a 
make  allowance  of  $0.1521,  as  a 
weighted  average  of  RBCS  and  CDFA 
data,  and  a  witness  for  National  Farmers 
Organization  supported  a  make 
allowance  of  $0,141  composed  of  the 
RBCS  cost  with  the  addition  of  a 
marketing  allowance  and  return  on 
investment. 

The  make  allowance  used  for 
computing  the  Class  III  protein  and 
butterfat  prices,  $.165,  was  determined 
by  combining  the  CDFA  plant  survey 
with  the  RBCS  survey.  As  was  pointed 
out  by  several  witnesses  at  the  hearing, 
several  cost  factors  that  are  necessary  to 
maintain  the  viability  of  processing 
plants  are  not  represented  in  one  or  both 
of  the  RBCS  and  the  CDFA  studies. 
These  cost  factors  include  marketing 
costs,  return  on  investment,  and  general 
and  administrative  expenses.  A 
discussion  of  these  expenses  is  included 
earlier  in  this  decision.  Neither  the 
CDFA  nor  the  RBCS  siu^ey  included  a 
marketing  cost,  so  the  $0.0015 
marketing  allowance  was  added  to  both 
studies.  In  addition,  the  CDFA  retftm  on 
investment  cost  of  $0.0103  and  general 
and  administrative  expense  of  $0.0190 
was  added  to  the  RBCS  study,  which 
included  neither  factor.  The  resulting 
adjusted  costs  for  each  siu^'ey  are 
$0.1708  for  RBCS  and  $0.15996  for 
CDFA.  A  weighted  average  of  the  two 
studies  was  computed  using  the 


respective  adjusted  make  allowances 
and  the  pounds  of  cheese  reported  in 
each  study;  466,396,548  for  the  CDFA 
study  and  633,142,812  for  the  RBCS 
study,  to  arrive  at  the  Class  III  price 
make  allowance  of  $0,165. 

Class  III  Butterfat  Price  (and  effect  of 
butterfat  on  cheese  yield).  Testimony  at 
the  hearing  and  analysis  of  the 
relationship  between  the  current  cheese, 
butterfat  and  protein  prices  revealed 
that  the  current  Class  III  pricing 
formulas  cause  inequities  in  producer 
payments  based  on  the  relationship 
between  producers'  butterfat  and 
protein  tests.  The  inequities  were 
attributed  to  the  use  of  the  1.28  factor 
used  in  the  portion  of  the  protein  price 
formula  that  is  designed  to  incorporate 
the  butterfat  value  of  milk  used  in 
cheese  that  is  not  aheady  accounted  for 
by  the  Class  III  and  IV  butterfat  price. 
Further  analysis  also  revealed  that  there 
is  very  little  relationship  between  the 
ciurent  butterfat  price  and  the  cheese 
price  or  between  the  current  protein 
price  and  the  cheese  price. 

Under  the  current  system,  market 
distortions  occiir  due  to  using  the  Class 
IV  butterfat  price,  calculated  from  the 
value  of  butterfat  in  butter,  to  also 
represent  the  value  of  butterfat  in 
cheese,  (Class  III),  and  trying  to 
incorporate  the  difference  in  value  in 
the  protein  price.  As  a  result,  instances 
have  occurred  when  the  protein  price 
declines  while,  at  the  same  time,  the 
cheese  price  is  increasing.  This  outcome 
is  completely  contrary  to  the  concept  of 
pricing  components  on  the  basis  of  the 
value  of  the  products  in  which  they  are 
used.  The  same  inverse  price  scenario 
has  affected  the  butterfat  price,  with 
occurrences  in  which  the  Class  III 
butterfat  price  increases  because  the 
butter  price  has  increased  while  the 
cheese  market  has  been  declining.  For 
example,  in  April  of  2000  the  protein 
price  was  $1.7399,  based  on  a  cheese 
price  of  $1.1011,  while  in  May  the 
cheese  price  increased  slightly  to 
$1.1022  but  the  protein  price  dechned 
approximately  $0.18  to  $1.5514.  The 
dechne  in  the  protein  price  was  directly 
attributable  to  the  increase  in  the  butter 
price  and  the  resulting  increase  in  the 
butterfat  price. 

The  reasons  for  using  the  same 
butterfat  price  in  Class  III  and  Class  FV 
under  Federal  order  reform  have  been 
outweighed  by  the  outcome  of  that 
decision.  The  pricing  concept  of 
reflecting  the  value  of  a  manufactured 
product  in  the  prices  for  the  milk 
components  that  are  instrumental  in  the 
yield  of  that  product  require  that  the 
Class  III  protein  and  butterfat  prices  be 
tied  more  directly  to  their  value  in  the 
cheese  that  is  produced  using  those 


components.  Therefore,  it  is  necessary 
to  separate  the  value  of  butterfat  used  in 
the  manufacture  of  cheese  from  the 
value  of  that  component  in  butter.  The 
pricing  system  contained  in  this 
decision  will  eliminate  the  distorted 
relationships  between  the  Class  III 
butterfa{  and  protein  prices  and  the 
cheese  price. 

Calculating  the  Class  HI  butterfat  price 
on  the  basis  of  the  effect  of  butterfat  on 
cheese  yield,  as  described  in  the  Van 
Slyke  cheese  yield  formida,  rather  than 
from  the  butter  price  makes  alternative 
uses  based  on  price  differences  clearly 
visible.  The  Class  III  butterfat  price 
formula  should  be: 

(NASS  weighted  average  cheese 
price-  .165)  xl.582.  Adoption  of  more 
logical  relationships  between  the  value 
of  butterfat  and  its  various  uses  will 
allow  butterfat  to  move  to  the  use  with 
best  retiuTi. 

Protein  price  (and  effect  of  protein  on 
cheese  yield).  The  method  of  computing 
the  protein  price  described  in  this 
decision  results  in  a  protein  price  that, 
like  the  recommended  Class  III  butterfat 
price,  has  a  100  percent  correlation  with 
the  cheese  market.  In  addition,  the 
recommended  formula  eliminates  many 
of  the  problems  discussed  at  the  hearing 
concerning  the  ciurent  formula.  The 
protein  price  formula  will  be  modified 
by  removing  the  butterfat  portion  of  the 
formula.  Removal  of  the  butterfat 
pricing  factor  from  the  protein  price 
formula  eliminates  the  contentious  issue 
of  the  1.28  butterfat-to-protein  ratio. 

As  contained  in  this  decision,  the 
protein  price  will  be:  (NASS  weighted 
average  cheese  price-  .165)  xl.405. 

Class  III— Other  Nonfat  Solids  Price 
(Dry  Whey) 

This  decision  continues  to  calculate 
the  price  of  the  nonfat  solids  other  than 
protein  in  milk  used  to  make  cheese  by 
subtracting  a  manufacturing  allowance 
from  the  NASS  dry  whey  price  and 
dividing  the  result  by  the  content  of 
these  "other  nonfat  solids"  in  dry  whey. 
No  change  is  made,  or  was  proposed,  in 
the  dry  whey  product  price  or  divisor  in 
the  formula.  The  manufactiuing 
allowance  for  dry  whey  is  increased 
from  13.7  cents  to  14  cents  per  poimd 
of  dry  whey  to  reflect  the  increase  in  the 
NFDM  make  allowance.  The  decision 
would  snub  the  other  nonfat  solids  price 
at  zero  rather  than  allowing  it  to  become 
a  negative  factor  in  determining 
payments  to  producers. 

The  hearing  included  several 
proposals  that  would  change  the  dry 
whey  or  other  solids  price  formula  by 
changing  the  make  allowance.  Although 
the  hearing  notice  included  a  proposal 
to  use  the  CME  average  dry  whey  price. 


the  proponent  withdrew  support  for  the 
proposal  when  it  became  apparent  that 
the  CME  has  no  cash  exchange  market 
for  dry  whey.  The  NASS  survey  that 
currenUy  is  being  used  to  identify 
commodity  prices  has  included  price 
data  on  dry  whey  since  September  1998. 
There  were  no  proposals  to  change  the 
0.968  yield  factor  in  the  other  solids 
price  formula.  The  0.968  factor  reflects 
the  solids  content  of  dry  whey,  given  a 
3.2  percent  moistiue  content. 

Make  Allowance  (Dry  Whey).  Since 
the  most  recent  CDFA  and  RBCS  cost 
surveys  did  not  include  costs  for  drying 
whey,  there  is  no  information  from 
those  two  studies  to  use  for  computing 
the  dry  whey  make  allowance.  A 
witness  from  the  National  Milk 
Producers'  Federation  suggested  using 
the  nonfat  dry  milk  manijiactiuing  cost 
allowance  for  dry  whey  since  both 
products  involve  similar  processing 
equipment,  and  then  adding  $0.01  per 
pound  to  reflect  the  additional  energy 
and  higher  equipment  costs  incurred  in 
drying  whey.  Since  the  proposed  make 
allowance  for  nonfat  dry  milk  is  $0,140, 
this  procediu^  woidd  resiUt  in  a  dry 
whey  make  allowance  of  $0,150. 

Dairy  Farmers  of  America  (DFA) 
proposed  a  dry  whey  make  allowance  of 
$0.1478  per  pound  based  on  costs  at  its 
plant  at  Smithfield.  Utah.  The  plant  is 
a  cheddar  block  plant  running 
throughout  the  year  that  condenses  and 
dries  whey  from  the  cheese 
manufactured  in  this  Smithfield  plant 
only.  The  DFA  costs  include  both  direct 
and  indirect  costs,  and  retmn  on 
investment  and  marketing  cost  data. 

A  witness  from  WSDPTA  testified 
that  there  is  no  reason  to  change  the 
other  solids  price  computation  from  the 
ciurent  formula,  and  that  it  is  a 
necessary  component  of  the  cheese 
pricing  formula.  He  noted  that  the  use 
of  dry  whey  as  a  commodity  is  correct 
and  that  the  0.968  factor  in  the  pricing 
formula  reflects  96.8  pounds  of  solids  in 
100  pounds  of  dry  whey. 

Most  witnesses  who  testified  about 
the  cost  of  drying  whey  expressed  the 
belief  that  drying  whey  costs  more  than 
drying  nonfat  dry  milk.  Two  cooperative 
association  witnesses  testified  that  their 
organizations  have  determined  that  the 
returns  from  whey  powder  with  the 
current  make  allowance  would  not 
cover  the  costs  associated  with  building 
and  operating  whey  powder  plants. 

IDFA  presented  the  results  of  the 
survey,  discussed  earlier  in  this 
decision,  contracted  for  by  NCI.  The 
IDFA  witness  testified  that  the  survey 
showed  a  dry  whey  make  allowance  of 
at  least  $0.1592.  The  IDFA  witness 
testified  that  using  the  nonfat  dry  milk 
make  allowance  significanUy 


understates  the  manufacturing  cost  of 
dry  whey  due  to  the  relatively  higher 
percentage  of  water  in  liquid  whey 
compared  to  skim  milk,  and  the 
additional  crystallization  process 
requfred. 

A  witness  representing  Leprino  Foods 
testified  on  the  differences  in  the 
manufacturing  processes  for  dry  whey 
and  nonfat  dry  milk  that  result  in  higher 
costs  to  produce  whey  powder.  The 
vvritness  concluded  that  the  cost  of 
making  dry  whey  is  $0.02559  above  the 
cost  of  drying  nonfat  dry  milk. 

The  brief  submitted  by  Leprino 
argued  that  the  additional  costs  of 
processing  whey  powder  over  those  of 
processing  nonfat  dry  milk  should 
include  additional  staffing,  cleaning, 
and  maintenance  associated  with  the 
additional  equipment  for  whey  product. 

A  witness  from  Kraft  agreed  that  the 
dry  whey  manufacturing  costs  are  about 
2.6  cents  per  pound  greater  than  the 
nonfat  dry  milk  manufacturing  costs. 
Although  Kraft  described  its  Tulare 
plant  as  large  and  efficient,  it  also 
represents  a  recent  capital  investment, 
meaning  that  depreciation  costs  are 
likely  higher  than  average. 

Although  a  number  of  witnesses 
testified  that  the  cost  of  drying  whey  is 
greater  than  that  of  drying  nonfat  milk, 
the  record  does  not  provide  clear 
support  for  any  particular  differential 
over  the  NFDM  make  allowance.  The 
differential  costs  of  manufacturing  whey 
powder  over  those  of  nonfat  dry  milk  do 
not  provide  close  enough  agreement 
with  the  NCI-sponsored  survey  to  use 
either  means  of  determining  a  make 
allowance  with  any  confidence.  Neither 
of  the  witnesses  who  testified  that  the 
extra  costs  of  drying  whey  are  2.6  cents 
greater  than  the  costs  of  drying  nonfat 
dry  milk  testified  about  the  total  costs 
of  the  operations  they  were  describing. 
Therefore,  the  make  allowance  used  to 
calculate  the  other  solids  price  should 
continue  to  be  the  same  as  that  used  in 
the  total  nonfat  solids  component  price 
formula.  The  other  solids  price  will  be 
computed  by  subtracting  the  make 
allowance  of  $0.14  from  the  NASS  dry 
whey  survey  price  and  dividing  the 
result  by  .968. 

.  The  other  solids  price  should  be 
snubbed  at  zero.  This  means  that  if  the 
NASS  dry  whey  price  minus  the  make 
allowance  results  in  a  negative  number, 
the  other  solids  price  would  become 
zero.  A  brief  filed  by  Michigan  Milk 
Producers  Association  (MNffA) 
supported  the  inclusion  of  such  a 
"snubber"  concept  for  the  whey  price. 
The  brief  cited  testimony  in  which  the 
DFA  witness  referred  to  the  difficulty  of 
explaining  to  producers  a  negative 
component  price. 
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The  value  of  other  solids  used  in  the 
Class  ni  milk  price  should  add  to  the 
value  of  milk  and  not  be  allowed  to 
subtract  from  the  milk  value.  Snubbing 
the  other  solids  price  to  zero  will 
prevent  it  from  negatively  affecting  the 
value  of  other  Class  III  components  or 
having  a  negative  impact  on  the 
producer  price  differential. 

d.  Effects  of  Changes  to  Class  III  and 
Class  rv  Price  Formulas 

The  changes  to  the  Class  IH  and  Class 
IV  component  price  formulas  discussed 
above  would  result  not  only  in  changes 
to  the  respective  component  prices,  but 
to  the  resulting  Class  ID  and  Class  FV 
skim  milk  and  himdredweight  milk 
prices  at  3.5  percent  butterfat.  With  the 
exception  of  the  38-percent  moisture 
adjustment  to  barrel  cheese  prices,  all  of 
the  differences  calculated  between  the 
current  prices  and  the  proposed  prices 
are  due  to  changes  in  the  formulas' 
make  allowances  and/or  the  "yield" 
coefficients. 

It  is  important  to  note  that  these 
calculated  class  price  differences  are 
based  on  historical  product  price  data, 
and  not  on  product  prices  that  will 
occiu  in  the  future.  The  price 
differences  calculated  in  this  portion  of 
the  decision  cannot  be  used  to  calculate 
or  estimate  changes  in  revenue  that 
would  have  occurred  or  may  occur  in 
the  futiue,  as  changing  intersections  of 
supply  and  demand  for  each  product 
result  in  different  prices. 

All  of  the  comparisons  that  follow  are 
calculated  based  on  the  NASS  weighted 
average  commodity  prices  from 
September  1998  through  Jime  2000. 
NASS  weighted  average  commodity 
prices  for  this  time  period  were 
available,  and  no  estimates  of  the 
relevant  commodity  prices  need  to  be 
made.  Although  this  time  period  is 
relatively  short,  a  niunber  of  interesting 
price  relationships  occurred  in  the  data 
series.  For  instance  during  this  period 
the  cheese  market  went  from  a  record 
high  of  $1.8643  per  pound  to  $1.1011 
per  poimd,  which  is  just  over  the  $1.10 
per  pound  support  price  for  40-pound 
blocks  of  Cheddar.  Dvuing  this  same  22- 
month  period  the  NASS  weighted 
average  nonfat  dry  milk  price  showed 
almost  no  movement,  ranging  from 
$1.0864  per  pound  to  $1.0071  per 
poimd,  approximately  two  cents  below 
the  support  price.  In  fact,  the  nonfat  dry 
milk  price  has  stayed  below  the  support 
price  since  March  1999.  Unlike  the 
cheese  and  nonfat  dry  milk  market,  the 
butter  price  has  not  traded  anywhere 
near  the  butter  support  price  of  $0.65, 
trading  in  a  range  from  $2.6726  per 
pound  to  a  low  of  $0.8820  per  pound. 
It  is  important  to  keep  in  mind  that 


since  all  milk  is  priced  on  the  basis  of 
butterfat  and  skim  or  nonfat 
components  under  Federal  orders, 
focusing  on  the  calculated 
hundredweight  prices  at  3.5  percent 
butterfat  that  are  announced  for 
comparison  purposes  can  result  in 
misleading  conclusions. 

Changing  the  Class  IV  butterfat  price 
make  allowance  from  $0,114  to  $0,115 
results  in  a  calcvdated  average  decline  in 
the  Class  IV  butterfat  price  of  $0.0012 
over  the  22-month  period  studied.  The 
two  changes  to  the  Class  FV  nonfat 
solids  formula,  increasing  the  make 
allowance  from  $0,137  to  $0,140  and 
eliminating  the  1.02  divisor,  would 
result  in  a  net  increase  of  $0.0144  per 
pound  in  the  Class  IV  nonfat  solids 
price  in  the  absence  of  any  other 
changes.  Since  the  Class  II  prices  are  to 
continue  to  be  computed  on  the  basis  of 
the  Class  IV  fL-miulas  plus  the  Class  II 
differential  of  $0.70,  changes  to  the 
Class  II  prices  will  be  the  same  as  the 
changes  to  the  Class  IV  prices.  The 
calculated  Class  IV  skim  milk  price 
would  increase  by  an  average  of  $0.13 
per  hundredweight.  The  calculated  3.5 
percent  Class  IV  milk  price  would 
increase  by  an  average  of  $0.12  per 
hundredweight,  reflecting  the  net 
difference  between  the  $0.13  increase  in 
the  skim  milk  price  and  the  very  small 
decline  in  the  Class  IV  butterfat  price. 

As  a  result  of  the  38-percent  moistiire 
adjustment  to  barrel  cheese  prices,  the 
NASS  weighted  average  cheese  price 
used  for  computing  the  Class  III  protein 
and  Class  III  butterfat  price  would  be 
calculated  to  have  increased  by  $0,014 
per  pound  over  the  22-month  period 
September  1998  thru  June  2000. 

The  changes  to  the  formulas  used  to 
compute  the  Class  III  component  prices 
would  result  in  fairly  significant 
changes  to  the  component  prices,  as 
might  be  expected.  For  instance,  since 
the  current  Class  HI  butterfat  price  is 
based  on  the  butter  market  and  the 
proposed  butterfat  price  is  based  on  the 
cheese  market,  the  proposed  Class  III 
butterfat  price  would  average  $0.4651 
per  pound  above  the  cvurent  Class  ID 
butterfat  price  over  the  22-month  period 
if  cheese  and  butter  prices  had  been  the 
same.  However,  the  component  prices 
are  expected  to  track  the  imderlying 
commodity  prices  to  a  much  greater 
extent  than  they  did  previously. 

The  change  in  the  protein  formula 
over  the  past  22  months  would  result  in 
a  calculated  protein  price  averaging 
approximately  53  cents  below  the 
current  protein  price.  At  the  same  time, 
the  increase  from  $0,137  to  $0.14  in  the 
dry  whey  make  allowance  for 
calculating  the  other  solids  price  results 
in  a  calculated  decline  in  the  other 


solids  price  of  $0,003  over  the  22-month 
period.  The  combination  of  the 
reductions  in  both  the  protein  price  and 
the  other  solids  price  would  have 
resulted  in  an  average  $1.65  decrease  in 
the  Class  III  skim  milk  price  over  the  22- 
month  period  if  cheese  and  dry  whey 
prices  were  unchanged. 

The  calculation  of  the  Class  III  price 
at  3.5  percent  butterfat,  based  on  the 
formulas  contained  in  this  decision, 
would  have  averaged  $0.02  per 
hundredweight  above  the  3.5  percent 
Class  ni  price  based  on  the  current  Class 
III  formulas. 

4.  Class  Price  Relationships 

The  price  relationships  between 
classes  established  in  the  Final  rule 
under  the  Federal  order  reform  process 
should  be  maintained.  One  proposal 
heard  in  this  proceeding  would  have 
reduced  the  Class  IV  butterfat  price 
without  affecting  the  computation  of 
other  butterfat  or  product  prices.  That 
proposal  is  addressed  specifically  in  the 
section  of  this  decision  dealing  with 
Class  rv  Butterfat  price. 

Several  witnesses  testified  as  to  what 
the  class  price  relationships  should  be 
if  changes  were  made  to  any  of  the  Class 
ni  or  Class  FV  component  price 
formulas.  The  ciurent  pricing  system 
uses  the  same  formulas  for  computing 
the  advance  component  prices  used  to 
compute  the  Class  I  skim  milk  and 
butterfat  prices  and  Class  II  skim  milk 
price  as  are  used  to  calculate  the  Class 
III  and  Class  FV  component  prices.  The 
witness  for  IDFA  and  several  other 
parties  stated  that  any  changes  to  the 
Class  III  and  Class  IV  formulas  should 
also  apply  to  the  advance  price  formulas 
used  for  computing  the  Class  I  and  Class 
n  prices.  The  witness  explained  that 
failiue  to  use  the  same  formulas 
between  the  related  classes  of  use  would 
result  in  a  direct  impact  on  the  Class  I 
and  Class  II  differentials  which  was 
clearly  not  the  intent  of  Congress  when 
Congress  instructed  the  Secretary  to 
conduct  a  rulemaking  proceeding 
concerning  the  Class  III  and  Class  IV 
price  formulas. 

A  witness  for  Hershey  Foods  pointed 
out  that  the  Secretary  went  to  great 
lengths  to  justify  the  seventy-cent  Class 
n  differential  above  the  Class  FV  price. 
The  witness  said  that  there  is  no 
justification  or  new  evidence  for 
changing  the  current  price  relationship 
that  exists  between  the  manufactured 
products  (butter  and  nonfat  dry  milk) 
and  the  Class  II  price  if  the  Class  IV 
formulas  were  revised  as  suggested  in 
several  proposals.  The  witness  stated 
that  such  changes  in  price  relationships 
clearly  were  not  the  intent  of  Congress. 
A  brief  filed  on  behalf  of  IDFA  stated 


that  the  correct  price  relationship 
between  NFDM  and  Class  II  is  70  cents, 
and  that  the  record  provides  no  basis  for 
changing  that  relationship.  Actually,  as 
explained  in  the  final  decision  on 
Federal  order  reform,  70  cents 
represents  the  correct  price  relationship 
between  milk  used  to  make  dry  milk 
powder  and  milk  used  in  Class  11,  as 
nearly  as  can  be  determined  from  the 
information  available. 

A  proposal  by  two  parties  that  any 
increases  resulting  from  changes  to  the 
Class  III  and  Class  FV  price  formulas  not 
be  allowed  to  result  in  increases  in  Class 
I  prices  was  supported  in  testimony  by 
one  of  the  parties,  who  argued  that  any 
increases  in  the  Class  I  price  mover 
should  be  balanced  with  reductions  in 
Class  I  differentials.  The  witness  stated 
that  the  proponents  want  to  be  sure  that 
Class  I  prices  are  not  further  decoupled 
from  Class  III  and  Class  FV  pricing 
formulas,  or  that  Class  I  prices  are  not 
artificially  inflated. 

Neither  the  price  relationships 
established  in  the  final  decision 
between  milk  used  in  Class  III  or  Class 
IV  and  milk  used  in  Classes  I  and  II 
should  be  changed.  To  the  extent  that 
there  may  be  differences  in  the  Class  HI 
or  Class  IV  prices  between  the  ciurent 
prices  and  those  adopted  in  this 
decision  as  a  result  of  adjustments  to  the 
component  pricing  formulas,  those 
changes  should  be  reflected  in  the  Class 
I  and  Class  II  prices.  Any  reevaluation 
of  the  formulas  used  to  price  the 
components  used  in  manufactiu^d 
products  should  be  carried  through  to 
the  class  prices  that  are  based  on  those 
component  prices.  A  change  in  the 
computation  of  the  nonfat  solids  price, 
for  instance,  is  intended  to  better  reflect 
the  value  of  those  solids  in  dry  milk 
products.  If  the  new  nonfat  solids  price 
formula  results  in  an  increase  in  the 
Class  FV  price,  the  record  provides  no 
basis  for  changing  the  difference  in  the 
value  of  the  milk  used  in  those  solids 
between  Class  FV  and  Class  FI  use. 
Similarly,  the  availability  of  milk  for  use 
in  Class  I  is  related  to  the  higher  of  the 
alternative  manufacturing  values  for 
that  milk.  The  current  relationships 
should  be  maintained. 

5.  Class  I  Price  Mover 

Although  not  included  in  the  hearing 
notice,  a  proposal  was  made  by  Family 
Dairies,  USA,  to  change  the  Class  I  price 
mover  from  the  higher  of  the  Class  III 
and  Class  IV  prices  to  a  weighted 
average  of  the  two.  The  witness  for 
Family  Dairies  testified  that  the  results 
of  the  current  regulation  are  disturbing 
and  unanticipated  with  the  unexpected 
strength  of  the  Class  IV  price  relative  to 
Class  III.  He  complained  that  10  percent 


of  production  under  Federal  orders 
(milk  used  to  make  nonfat  dry  milk)  has 
been  driving  the  (Class  I)  price  of  40% 
of  the  milk.  As  a  result,  he  testified, 
milk  production  for  fluid  purposes  is 
encouraged  in  markets  with  l^gh  Class 
I  differentials  and  relatively  high  Class 
I  use  at  a  time  when  marketing 
conditions  (an  oversupply  of  milk) 
should  have  the  opposite  effect.  As 
fluid-oriented  markets  are  receiving 
increased  prices  relative  to  markets  in 
which  cheese  is  the  dominant  use,  he 
complained,  inequities  in  blend  prices 
between  markets  are  increasing. 

A  group  representing  upper  Midwest 
producer  interests  filed  a  brief  that 
described  the  recent  movement  of  milk 
from  the  Upper  Midwest  pool  onto  the 
Central  and  Mideast  marketvdde  pools 
as  disorderly  marketing  caused  by 
increases  of  Class  I  prices  in  these 
higher-Class  I  use  markets.  This  shift  in 
the  pooling  of  milk  from  the  upper 
Midwest  to  higher-valued  markets  has 
been  a  long-sought  outcome  on  the  part 
of  upper  Midwest  producer  groups.  It  is 
difficult  to  understand  why  it  is  now 
seen  as  a  manifestation  of  disorderly 
marketing. 

A  brief  filed  by  another  group 
representing  fluid  milk  handlers 
suggested  that  USDA  should  give 
careful  consideration  to  the  proposal  to 
use  a  weighted  average  of  the  Class  III 
and  Class  FV  prices  to  move  Class  I 
prices.  Any  means  of  reducing  Class  I 
prices  to  handlers  should  meet  with  the 
approval  of  these  processors,  regardless 
of  the  economic  merits  of  the  proposal. 

In  several  briefs  it  was  argued  tnat  the 
Regulatory  Impact  Analysis  (RIA) 
published  with  the  final  decision  on 
Federal  order  reform  stated  that  the 
price  formulas  adopted  therein  were 
expected  to  generate  a  sufficient 
quantity  of  milk,  and  that  both  the 
adoption  of  Class  I  pricing  option  lA 
and  use  of  the  higher  of  the  Class  III  and 
IV  prices  as  the  price  mover  have 
worked  to  enhance  Class  I  price  levels. 
It  should  be  noted  that  use  of  the  higher 
of  the  Class  III  and  FV  prices  was 
included  in  that  decision  and 
considered  in  the  RIA,  not  added  later 
by  Congress,  as  was  the  change  in  the 
Class  I  pricing  surface. 

Another  brief  argued  that  since  the 
1960's  the  dairy  industry  has  used  a 
Class  I  mover  tied  to  a  market-clearing 
price  represented  by  a  weighted  average 
of  milk  used  in  butter,  cheese  and 
powder.  The  price  referred  to,  first  the 
Miiuiesota-Wisconsin  price  series,  and 
later  that  price  adjusted  by  a  weighted 
average  of  current  product  prices  for  the 
products  mentioned,  was  specific  to  the 
upper  Midwest  area  and  included  very 
little  powder,  as  that  area  manufactures 


a  higher  percentage  of  cheese,  relative  to 
NFDM,  than  the  rest  of  the  U.S.  The 
current  pricing  system  is  much  more 
representative  of  national  supply  and 
demand  for  manufactured  dairy 
products  than  either  of  the  versions  of 
the  former  Class  I  mover. 

As  explained  in  the  final  decision  on 
Federal  order  reform,  the  higher  of  the 
Class  in  or  Class  FV  prices  are  used  to 
move  the  Class  I  price  to  assure  that 
fluid  plants  will  be  better  able  to  attract 
milk  away  from  manufacturing  uses. 
Use  of  the  weighted  average  of  the  two 
prices  when  there  is  a  significant 
difference  between  them  would  provide 
no  assurance  that  milk  would  be 
available  as  needed  for  fluid  uses,  and 
would  be  more  likely  to  result  in  Class 
price  inversions  (where  the  Class  I  price 
falls  below  one  or  more  of  the 
manufacturing  class  prices).  In  addition, 
use  of  a  weighted  average  Class  I  price 
mover  would  increase  the  occiurence  of 
the  blend  price  falling  below  the  Class 
III  or  IV  price  in  markets  with  low  Class 
I  utiUzation. 

Aside  from  the  fact  that  the  proposal 
to  use  a  weighted  average  of  the  Class 
in  and  Class  IV  prices  as  the  Class  I 
mover  was  not  noticed  for  consideration 
in  this  proceeding,  it  should  be  rejected 
on  the  basis  of  its  lack  of  merit. 

6.  Miscellaneous  and  Conforming 
Changes 

a.  Advanced  Class  I  Butterfat  Price 

Because  of  changes  in  the  Class  III 
and  Class  FV  pricing  formulas  made  in 
this  decision,  especially  the  adoption  of 
different  butterfat  prices  for  the  two 
classes,  a  conforming  change  should  be 
made  to  the  procedure  for  calculating 
the  Class  I  butterfat  and  hundredweight 
prices.  The  advanced  butterfat  price 
used  for  pricing  Class  1  butterfat  would 
be  the  butterfat  price  used  in  calculating 
the  higher  of  the  advanced  Class  FII  or 
Class  IV  prices  on  a  3.5  percent  butterfat 
basis. 

b.  Classification 

As  a  conforming  change  to  the 
development  of  different  prices  for 
butterfat  used  in  Class  III  and  Class  IV 
products,  the  classification  of 
anhydrous  milkfat,  butteroil,  and  plasdc 
cream  should  be  changed  from  Class  III 
to  Class  FV.  The  record  contains  a 
plethora  of  testimony  about  the  use  of 
these  products  as  substitutes  for 
butterfat,  and  therefore  for  butter,  in 
manufactured  products.  In  a  pricing 
plan  where  butterfat  used  in  Class  ID 
products  has  the  same  value  as  butterfat 
used  in  Class  IV  products,  a  difference 
between  the  classification  of  these 
products,  which  have  a  very  high 
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butterfat  content,  and  butter  should  not 
cause  any  market  dislocation.  However, 
as  extensively  pointed  out  in  testimony, 
continuing  to  classify  these  products  as 
Class  III  vkrhen  the  Class  III  butterfat 
price  is  changed  to  reflect  the  value  of 
butterfat  in  cheese,  rather  than  its  value 
in  butter,  would  place  the 
manufactvuers  of  these  products  at  a 
significant  competitive  disadvantage  to 
manufacturers  of  butter. 

c.  Distribution  of  Butterfat  Value  to 
Producers 

There  were  several  responses  to  the 
issue  of  whether  the  butterfat  price  paid 
to  producers  should  be  the  result  of 
pooling  butterfat  prices  from  the 
different  classes  or  continue  to  reflect 
the  value  of  butterfat  in  Class  III.  A 
witness  from  Northwest  Dairy 
Association  testified  that  being  able  to 
line  up  the  Class  HI  price  to  plants  v«th 
the  component  value  calculation  for 
producers  is  helpful,  especially  with 
regard  to  forward  pricing.  A  brief  filed 
on  behalf  of  DFA  and  ADCNE  supported 
continued  use  of  the  Class  III  butterfat 
price  as  the  producer  butterfat  price. 
According  to  the  brief,  changes  in  direct 
pricing  to  the  producer  are  not  prudent 
at  this  time,  and  any  change  between 
the  Class  HI  and  Class  FV  butterfat  price 
should  be  settled  through  the  producer 
price  differential  mechanism  in  the 
market  order  pools.  The  brief  continued 
that  the  producer  price  differential  is  a 
blending  of  various  debits  and  credits  in 
the  pooling  process  and  the  additional 
equalizing  of  any  butterfat  pricing 
adjustments  through  this  procediuB 
currently  makes  the  most  sense. 

The  post-hearing  brief  filed  by 
National  All-Jersey  urged  that  USDA 
retain  the  ciurent  practice  of  using  Class 
in  milk  component  values  to  price 
producer  component  values.  The  brief 
noted  that  this  scenario  makes  it  easier 
to  use  accepted  hedging  tools,  such  as 
Class  ni  futvues  contracts,  and  helps 
simplify  pricing  for  producers.  The  brief 
further  stated  that  the  current  procedure 
maintains  the  same  producer  butterfat 
price  in  all  Federal  orders  with  multiple 
component  pricing. 

Although  hearing  participants 
supported  continuing  to  use  the  same 
butterfat  price  for  Class  III  milk  and 
producer  pa)mients,  the  butterfat  values 
of  the  4  classes  should  be  pooled  in 
calculating  the  value  of  butterfat 
received  from  producers.  Producers 
should  see  the  classified  use  value  of 
the  butterfat  portion  of  their  milk 
reflected  in  the  value  they  receive  for 
that  component  of  their  milk.  Pooling 
the  butterfat  values  would  accomplish 
this  principle.  In  addition,  potential 
large  differences  between  the  Class  III 


and  Class  FV/II  butterfat  prices  as  a 
residt  of  the  Class  III  component  prices 
calculated  from  the  formulas  in  this 
decision  would  be  likely  to  result  in 
significant  distortions  in  the  effect  of 
those  differences  on  the  producer  price 
differential.  It  is  possible  that  pool 
calculations  in  some  markets  would 
result  in  a  negative  producer  price 
differential  if  the  producer  butterfat 
price  is  not  changed  to  represent  a  blend 
of  the  values  of  butterfat  in  the  ioui 
classes  of  use. 

Footing  butterfat  values  will  also  have 
the  effect  of  providing  more  consistency 
among  the  orders.  Currently,  the  four 
orders  that  do  not  have  component 
pricing  pool  the  class  use  butterfat 
values  and  ret\im  a  weighted  average 
butterfat  price  to  producers.  In  the 
component  pricing  orders,  butterfat 
values  are  not  pooled  and  producers 
receive  the  Class  HI  butterfat  value. 
Pooling  butterfat  values  to  producers 
will  result  in  producers  sharing  in  the 
class  use  value  of  butterfat. 

d.  Inclusion  of  Class  I  Other  Source 
Butterfat  in  Producer  Butterfat  Price 
Computation 

In  poohng  the  class  butterfat  values  to 
determine  butterfat  prices  to  producers, 
the  value  associated  with  the  occasional 
classification  of  other  source  milk  as 
Class  I  shoidd  be  included.  This  change 
should  be  made  so  that  the  value  of  all 
of  the  butterfat  in  the  pool  will  be 
reflected  in  the  producer  butterfat  price. 

In  addition,  a  change  in  the 
component  pricing  orders  should  be 
made  in  the  paragraph  in  which  the 
"Handler's  value  of  milk"  is  calculated 
by  replacing  the  differential  value  of 
other  source  milk  allocated  to  Class  I 
with  the  Class  I  value  of  that  milk. 
These  orders  currently  subtract  the 
Class  ni  value  of  such  milk  from  its 
Class  I  value  in  the  "Handler's  value  of 
milk  computation,''  include  that 
differential  value  in  the  "Computation 
of  producer  price  differential,"  and 
credit  the  handler  for  the  other  source 
milk  that  was  classified  in  Class  I  at  the 
producer  price  differential  in  "Payments 
to  the  producer-settlement  fund." 

With  the  adoption  of  a  producer 
butterfat  price  that  can  be  expected  to 
differ  from  the  Class  ID  butterfat  price, 
however,  it  is  more  appropriate  to 
include  in  the  "Handler's  value  of  milk" 
the  entire  Class  I  value  of  other  source 
milk  classified  as  Class  I,  deduct  the 
portion  of  its  producer  value  that  does 
not  include  the  producer  price 
differential  during  the  computation  of 
the  producer  price  differential,  cUid 
credit  the  handler  for  the  milk's  value 
at  producer  prices  in  the  calculation  of 


"Payments  to  the  producer-settlement 
ftmd." 

7.  Issue  of  Whether  To  Omit  a 
Recommended  Decision 

The  statute  requiring  that  this 
proceeding  be  held  to  reconsider  the 
Class  III  and  Class  IV  pricing  formulas 
also  requires  that  a  final  decision  be 
published  by  December  1,  2000,  with 
any  amendments  to  the  orders  to  be 
effective  January  1,  2001. 

A  number  of  hearing  participants 
indicated  understanding  of  the 
difficulty  in  issuing  a  recommended 
decision,  allowing  for  comments  and 
exceptions  on  the  decision,  and  then 
issuing  a  final  decision  by  the  deadline 
of  December  1,  2000.  However,  the 
hearing  record  reflects  unemimity  among 
those  addressing  the  issue  that  the 
industry  should  be  afforded  the 
opportunity  to  comment  on  a  decision 
before  its  content  residts  in  a  final  nde. 

Therefore,  USDA  is  issuing  this 
Tentative  Final  Decision,  which  will 
require  producer  approval  before  the 
included  proposed  amendments  become 
effective  in  an  Interim  Final  Rule,  with 
a  subsequent  Final  Decision  and  Final 
Rule  to  follow.  This  procedure  will 
allow  industry  comment  on  the  content 
of  this  decision,  while  allowing  USDA 
to  comply  with  the  statutorily-imposed 
timetable. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  interim  marketing  agreements 
and  orders; 


(a)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas,  and  the  minimum  prices  specified 
in  the  interim  marketing  agreements  and 
the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insiu^  a  sufficient 
quantity  of  piu^  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Orders 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  an  Interim 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
amending  the  orders  regulating  the 
handling  of  milk  in  the  aforesaid 
marketing  areas,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered,  That  this  entire 
tentative  decision  and  the  interim  order 
and  the  interim  marketing  agreement 
annexed  hereto  be  published  in  the 
Federal  Register. 

Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Periods;  and 
Designation  of  Referendum  Agents 

It  is  hereby  directed  that  referenda  be 
conducted-and  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued,  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.300-311),  to  determine 
whether  the  issuance  of  the  orders  as 
amended  and  as  hereby  proposed  to  be 
amended,  regulating  the  handling  of 
milk  in  the  Northeast  and  Mideast 
marketing  areas  is  approved  or  favored 
by  producers,  as  defined  under  each  of 
those  orders,  as  amended  and  as  hereby 
proposed  to  be  amended,  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 


The  representative  period  for  the 
conduct  of  such  referenda  is  hereby 
determined  to  be  May  2000  for  the 
Northeast  order  and  September  2000  for 
the  Mideast  order. 

The  agents  of  the  Secretary  to  conduct 
such  referenda  are  hereby  designated  to 
be  the  respective  market  administrators 
of  the  aforesaid  orders. 

Determination  of  Producer  Approval 
and  Representative  Periods  for  All 
Other  Orders 

May  2000  is  hereby  determined  to  be 
the  representative  period  for  the 
piupose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Appalachian,  Southeast  and  Florida 
marketing  areas  are  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  each  of  those  orders  as 
amended  and  as  hereby  proposed  to  be 
amended,  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  areas. 

September  2000  is  hereby  determined 
to  be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Upper  Midwest,  Central,  Pacific 
Northwest,  Southwest,  Arizona-Las 
Vegas  and  Western  marketing  areas  are 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  each  of  those 
orders  as  amended  and  as  hereby 
proposed  to  be  amended,  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 

List  of  Subjects  in  7  CFR  Parts  1000, 
1001.  1005,  1006,  1007,  1030,  1032, 
1033, 1124.  1126, 1131,  and  1135 

Milk  marketing  orders. 
Dated:  November  29,  2000. 
Enrique  E.  Figueroa, 

Deputy  Under  Secretary,  Marketing  and 
Regulatory  Programs. 

Interim  Order  Amending  the  Orders 
Regulating  the  Handling  of  Milk  in  the 
Northeast  and  Other  Marketing  Areas 

This  interim  order  shall  not  become 
effective  unless  and  until  the 
requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have 
been  met. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 


that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultiu-al  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procediue  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  pohcy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas;  and  the  minimum  prices  specified 
in  the  orders  as  hereby  amended  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  orders, 
as  amended,  and  as  hereby  amended,  as 
follows: 

The  authority  citation  for  7  CFR  parts 
1000,  1001,  1005,  1006,  1007,  1030, 
1032,  1033, 1124,  1126,  1131.  and  1135 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674,  7253.  P.L.      " 
106-113,  115  Stat.  1501. 

PART  1000-GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS 

1.  Section  1000.40  is  amended  by 
removing  and  reserving  paragraph 
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(c){l){ii)  and  revising  paragraph  (d)(l)(i) 
to  read  as  follows: 

§  1000.40    Classes  of  Utilization. 

***** 
i„\  *   *   * 

(1)  *   *   * 
(ii)  [Reserved] 

***** 

(d)  Class  IV  milk  shall  be  all  skim 
milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Butter,  plastic  cream,  anhydrous 
milkfat,  and  butteroil;  and 
***** 

2.  Section  1000.50  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  and  paragraphs  (a),  (b), 
(c).  (g),  (h),  (j),  (1),  (m),  (n),  (o),  {p){l). 
and  (q)(3)  and  adding  peiragraph  {q)(4)  to 
read  as  follows: 

§  1 000.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

*   *   *  The  price  described  in 
paragraph  (d)  of  this  section  shall  be 
derived  from  the  Class  II  skim  milk 
price  announced  on  or  before  the  23rd 
day  of  the  month  preceding  the  month 
to  which  it  applies  and  the  Class  IV 
butterfat  price  announced  on  or  before 
the  5th  day  of  the  month  following  the 
month  to  which  it  applies. 

(a)  Class  I  price.  The  Class  I  price  per 
hundredweight  shall  be  the  adjusted 
Class  I  differential  specified  in  §  1000.52 
plus  the  higher  of  the  advanced  Class  111 
or  advanced  Class  fV  prices  calculated 
in  paragraph  (q){4)  of  this  section. 

(b)  Class  I  skim  milk  price.  The  Class 

I  skim  milk  price  per  hundredweight 
shall  be  the  adjusted  Class  I  differential 
specified  in  §  1000.52  plus  the  advanced 
Class  III  or  advanced  Class  IV  skim  milk 
price  used  in  the  calculation  of  the 
higher  of  the  advanced  Class  III  or 
advanced  Class  IV  prices  calculated  in 
paragraph  (q)(4)  of  this  section. 

(c)  Class  I  butterfat  price.  The  Class  I 
butterfat  price  per  poiuid  shall  be  the 
adjusted  Class  I  differential  specified  in 
§  1000.52  divided  by  100.  plus  the 
advanced  Class  III  or  advanced  Class  fV 
butterfat  price  used  in  the  calculation  of 
the  higher  of  the  advanced  Class  Ul  or 
advanced  Class  IV  prices  calcidated  in 
paragraph  (q)(4)  of  this  section. 
***** 

(g)  Class  II  butterfat  price.  The  Class 

II  butterfat  price  per  pound  shall  be  the 
Class  FV  butterfat  price  plus  $.007. 

(h)  Class  III  price.  The  Class  III  price 
per  hundredweight,  roimded  to  the 
nearest  cent,  shall  be  .965  times  the 
Class  in  skim  milk  price  plus  3.5  times 
the  Class  III  butterfat  price. 
***** 

(j)  Class  IV  price.  The  Class  IV  price 
per  himdredweight,  rounded  to  the 


nearest  cent,  shall  be  .965  times  the 
Class  IV  skim  milk  price  plus  3.5  times 
the  Class  IV  butterfat  price. 

***** 

(1)  Class  III  and  Class  IV  butterfat 
prices. 

(1)  The  Class  III  butterfat  price  per 
poimd,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  as 
follows: 

(i)  Compute  a  weighted  average  of  the 
following  prices: 

(A)  The  U.S.  average  NASS  survey 
price  for  40-lb.  block  cheese  reported  by 
the  Department  for  the  month;  and 

(B)  The  U.S.  average  NASS  survey 
price  for  500-poimd  barrel  cheddar 
cheese  (38  percent  moistiu-e)  reported 
by  the  Department  for  the  month  plus  3 
cents; 

(ii)  Subtract  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  (l)(l)(i) 
of  this  section  and  multiply  the  result 
by  1.582; 

(2)  The  Class  FV  butterfat  price  per 
pound,  roimded  to  the  nearest  one- 
himdredth  cent,  shall  be  the  U.S. 
average  NASS  AA  butter  siu^ey  price 
reported  by  the  Department  for  the 
month  less  11.5  cents,  with  the  result 
divided  by  0.82. 

(m)  Nonfat  solids  price.  The  nonfat 
solids  price  per  pound,  roimded  to  the 
nearest  one-hundredth  cent,  shall  be  the 
U.S.  average  NASS  nonfat  dry  milk 
survey  price  reported  by  the  Department 
for  the  month  less  14  cents. 

(n)  Protein  price.  The  protein  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  by 
subtracting  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  {l)(l)(i) 
of  this  section  and  multiplying  the 
result  by  1.405; 

(0)  Other  solids  price.  The  other  solids 
price  per  pound,  rounded  to  the  nearest 
one-hundredth  cent,  shall  be  the  U.S. 
average  NASS  dry  whey  survey  price 
reported  by  the  Department  for  the 
month  minus  14  cents,  with  the  result 
divided  by  0.968.  The  other  solids  price 
shall  not  he  less  than  zero. 

(p)  *   *   * 

(1)  Multiply  .0005  by  the  weighted 
average  price  computed  pursuant  to 
paragraph  (l)(l)(i)  of  this  section  and 
round  to  the  5th  decimal  place; 
***** 

(q)*   *   * 

(3)  Calculate  the  advanced  Class  III 
and  advanced  Class  FV  butterfat  prices 
as  follows: 

(i)  The  advanced  Class  III  butterfat 
price  shall  be  calculated  by  subtracting 
16.5  cents  per  pound  hom  a  weighted 
average  of  the  2  most  recent  U.S. 
average  NASS  survey  prices  for  40- 
lb. block  cheese  and  for  500-pound 


barrel  cheddar  cheese  (at  38  percent 
moisture)  plus  3  cents  announced  before 
the  24th  day  of  the  month,  with  the 
result  multiplied  by  1.582; 

(ii)  The  advanced  Class  IV  butterfat 
price  shall  be  calculated  by  subtracting 
11.5  cents  from  a  weighted  average  of 
the  2  most  recent  U.S.  average  NASS 
AA  butter  survey  prices  announced 
before  the  24th  day  of  the  month,  with 
the  resuh  divided  by  0.82. 

(4)  Calculate  the  advanced  Class  III 
and  advanced  Class  IV  prices  as  follows: 

(i)  The  advanced  Class  ni  price  shall 
be  the  sum  of  the  value  calculated 
pursuant  to  paragraph  (q)(l)  of  this 
section  multiphed  by  .965  plus  the 
value  calculated  pursuant  to  paragraph 
(q)(3)(i)  of  this  section  multiplied  by  3.5, 
rounded  to  the  nearest  cent. 

(ii)  The  advanced  Class  IV  price  shall 
be  the  sum  of  the  value  calculated 
pursuant  to  paragraph  (q)(2)  of  this 
section  multiplied  by  .965  plus  the 
value  calculated  pursuant  to  paragraph 
(q)(3)(ii)  of  this  section  multiplied  by 
3.5,  rounded  to  the  nearest  cent. 

PART  1001— MILK  IN  THE 
NORTHEAST  MARKETING  AREA 

1.  Section  1001.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2);  and  (h) 
to  read  as  follows: 

§  1001 .60    Handler's  value  of  milk. 

***** 

(c)*  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  Class  III  butterfat  price. 

(d)*   *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  FV  by  the  Class  FV  butterfat  price. 
***** 

(h)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  fix)m  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 


is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

***** 

2.  Section  1001.61,  is  revised  to  read 
as  follows: 

§  1 001 .61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator 'shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1001.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1001.60(h)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential. 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1001.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1001.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1001.60(a) 
through  (g)  and  §  1001.60(1)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively; 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1001.60(h)  by  the  Class  m  skim  milk 


price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amoimt  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1001.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1001.60(h);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1001.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  1 001 .62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(g)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  ID  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1001.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1001.61(b). 

4.  Section  1001.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows: 

§  1001 .71     Payments  to  ttie  producer- 
settlement  fund. 


(b)*   *   * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively;  and 

(3)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1001.60(h)  by 
the  producer  price  differential,  the  Class 
ID  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1001.75  applicable  at  the 
location  of  the  plant  from  which 
received. 


5.  Section  1001.73  is  amended  by 
revising  paragraphs  (a){2)(ii)  and 
(b)(3)(vi)  to  read  as  follows; 

§  1 001 .73    Paynf>ent8  to  producers  and  to 
cooperative  associations. 

(a)  *   *   * 

(2)*   *   * 

(ii)  Multiply  the  pounds  of  butterfat 
received  by  the  proiducer  butterfat  price 
for  the  month; 
*        *        •        •        • 

(b)*  *  * 

(3)'   *   * 

(vi)  Multiply  the  pounds  of  butterfat 
in  Class  III  and  Class  FV  milk  by  the 
respective  butterfat  prices  for  the 
month; 


PART  1005— MILK  IN  THE 
APPALACHIAN  MARKETING  AREA 

1.  Section  1005.60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 005.60    Handler's  value  of  milk. 

*         *         «         *         » 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  1  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  fit)m  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to     ' 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1005.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§  1 005.61    Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1005.60(e)  for  other 
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source  milk  allocated  to  Class  I  pursuant 

to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a){3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  poimds  of  butterfat  in 
producer  milk  and  other  soiu-ce  milk 
used  to  Ccdculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)*   *  * 

(4)  Subtract  the  value  of  the  total 
poimds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  siun  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
soiuce  milk  used  to  calculate  the  values 
in  paragraghs  (a)(1)  and  (a)(2)  of  this 
section  by  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1006— MILK  IN  THE  FLORIDA 
MARKETING  AREA 

1.  Section  1006.60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 006.60    Handler's  value  of  milk. 

***** 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  appUcable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
piu-suant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1006.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§1006.61     Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
imiform  butterfat  price  per  poimd, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  poiuids  of 
butterfat  in  producer  milk  allocated  to 


each  class  piusuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1006.60(e)  for  other 
soiuce  milk  allocated  to  Class  I  piusuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)*  *  * 

(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  by  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

1.  Section  1007.60  is  eunended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 007.60    Handler's  value  of  milk. 

***** 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a){3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amoimt  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1007.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§  1 007.61     Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  poimd. 


rounded  to  the  nearest  one-himdredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1007.60(e)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3){i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sirni  of  the  pounds  of  butterfat  in 
producer  milk  and  other  somt:e  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  *  *  * 

(4)  Subtract  the  value  of  the  total 
poimds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  by  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1030— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1030.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows: 

§1030.60    Handler's  value  of  milk. 

***** 

(c)  *   *   * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  ni  by  the  Class  HI  butterfat  price. 

(d)  *   *   * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rV  by  the  Class  IV  butterfat  price. 
***** 

(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  poimds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 


such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

I    2.  Section  1030.61  is  revised  to  read 
as  follows: 

§  1030.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  requfred 
pursuant  to  §  1030.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1030.60(1)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1030.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1030.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1030.60(a) 
through  (h)  and  §  1030.60(j)  by  die 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 


adjustment  pursuant  to  §  1030.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1030.60(1)  by  the  Class  in  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1030.75; 

(4)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amount  by  the 
siun  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§1030.60(1);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1030.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 030.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1030.61(a)  multiphed  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1030.61(b). 

4.  Section  1030.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4)  to 
read  as  follows: 

§  1 030.71     Payments  to  the  producer- 
settlement  fund. 


(b)*  •   *  ' 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 


computed  pursuant  to  §  1030.60(i)  by 
the  producer  price  differential,  the  Class 
in  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1030.75  applicable  at  the 
location  of  the  plant  from  which 
received. 

.5.  Section  1030.73  is  amended  by 
revising  paragraphs  {a)(2)(ii),  (c)(2)(v). 
and  (c)(3)(ii)  to  read  as  follows: 

§  1 030.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *   *   * 

(2)*   *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 
***** 

(c)  *  •  * 

(2)*   *   • 

(v)  The  pounds  of  butterfat  in  Class  lU 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  the  month; 
***** 

(3)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 


PART  1032— MILK  IN  THE  CENTRAL 
MARKETING  AREA 

1.  Section  1032.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows: 

§  1 032.60    Handler's  value  of  milk. 

***** 

(c)*  *   * 

(3)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  in  by  the  Class  ffl  butterfat  price. 

(d)*  *  • 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  Class  IV  butterfat  price. 
***** 

(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent      ^ 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
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under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obUgation  under  any  order. 

***** 

2.  Section  1032.61  is  revised  to  read 
as  follows: 

§  1032.61    Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1032.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  poimds  of 
butterfat  in  producer  milk  allocated  to 
each  class  piu'suant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1032.60(1)  for  other 
source  miUc  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1032.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1032.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1032.60(a) 
through  (h)  and  §  1032.60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 


adjustment  pursuant  to  §  1032.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1032.60(1)  by  the  Class  HI  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amoimt  equal  to  the  minus 
location  adjustments  and  subtract  an 
amoimt  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1032.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1032.60(1);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1032.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 032.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  imiform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1032.61(a)  multiphed  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1032.61(b). 

4.  Section  1032.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows: 

§  1 032.71     Payments  to  the  producer- 
settlement  fund. 

***** 

(b)  *  *  * 

(2)  An  amoimt  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 


computed  pursuant  to  §  1032.60(1)  by 
the  producer  price  differential,  the  Class 
ni  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1032.75  applicable  at  the 
location  of  the  plant  from  which 
received. 

5.  Section  1032.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c){2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 

§  1 032.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *   *   * 

(2)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 
***** 

(c)*  *  * 

(2)*   *   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  Uie  month; 
***** 

(3)*   *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 


PART  1033— MILK  IN  THE  MIDEAST 
MARKETING  AREA 

1.  Section  1033.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows: 

§  1033.60    Handler's  vaiue  of  milk. 

***** 

(c)*  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  Class  III  butterfat  price. 

(d)*   *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  Class  FV  butterfat  price. 
***** 

(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  uiu"egulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 


under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

•<**** 

2.  Section  1033.61  is  revised  to  read 
as  follows: 

§  1 033.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1033.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1033.60(1)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1033.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obUgation  was 
computed  pursuant  to  §  1033.60(a) 
through  (h)  and  §  1033.60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 


adjustment  pursuant  to  §  1033.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  vaiue  is  computed  pursuant  to 
§  1033.60(1)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1033.75; 

(4)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§1033.60(1);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1033.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1033.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  uniform  price 
computed  by  adding  the  follovdng 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1033.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1033.61(b). 

4.  Section  1033.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§  1 033.71     Payments  to  the  producer- 
settlement  fund. 

***** 

(b)*  •  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 


computed  pursuant  to  §  1033.60(1)  by 
the  producer  price  differential,  the  Class 
in  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1033.75  applicable  at  the 
location  of  the  plant  irora  which 
received. 

5.  Section  1033.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  foUows: 

§  1 033.73    PaymenU  to  producers  and  to 
cooperative  associations. 

(a)*   *   * 
(2)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 

•        *        *        *        • 

(b)*  *  * 

(3)*  *  * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  FV  milk  by  the  respective 
butterfat  prices  for  the  month; 


PART  1124— MILK  IN  THE  PACIRC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (h) 
to  read  as  follows: 

§1124.60    Handler's  value  of  milk. 

***** 

(c)  *  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  ni  by  the  Class  ID  butterfat  price. 

(d)*  •  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rV  by  the  Class  IV  butterfat  price. 
***** 

(h)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obUgation  under  any  order. 
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2.  Section  1124.61,  including  the 
section  heading,  is  revised  to  read  as 
follows: 

§  1 1 24.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight.  The  report  of  any 
handler  who  has  not  made  payments 
required  pursuant  to  §  1124.71  for  the 
preceding  month  shall  not  be  included 
in  these  computations,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
imtil  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  tbe  nearest  one-himdredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1124.60(h)  for  other 
source  milk  adlocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  die  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44{a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  P*roducer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1124.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1124.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  poimds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1124.60(a) 
dirough  (g)  and  §  1124.60(i)  by  die 
protein  price,  other  soUds  price,  and 
producer  butterfat  price,  respectively; 

(ii)  By  mxdtiplying  each  handler's 
poimds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1124.60(h)  by  the  Class  ID  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 


(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amoimt  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1124.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1124.60(h);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1124.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  11 24.62    Announcenrwnt  of  producer 
prices. 

Ik  *  *  *  * 

(e)  The  producer  butterfat  price; 

***** 

(g)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  ni  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1124.61(a)  midtiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1124.61(b). 

4.  Section  1124.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows: 

§  1 1 24.71     Payments  to  the  producer- 
settlement  fund. 

***** 

(h)  *  *  * 

(2)  An  amoimt  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively;  and 

(3)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  poimds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1124.60(h)  by 
the  producer  price  differential,  the  Class 
in  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1124.75  applicable  at  the 
location  of  the  plant  from  which 
received. 

5.  Section  1124.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 


§  1 1 24.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *   *   * 

(2)*   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 
***** 

(c)  *  *  * 
(2)  *   *   * 

(v)  The  pounds  of  butterfat  in  Class  HI 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  the  month; 

***** 

(3)*   *   * 

(ii)  The  poimds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 


PART  1126— MILK  IN  THE 
SOUTHWEST  MARKETING  AREA 

1.  Section  1126.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows: 

§  1126.60    Handler's  value  of  milk. 

***** 

(c)*  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  Class  III  butterfat  price. 

(d)  *  *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rv  by  the  Class  IV  butterfat  price. 
***** 

(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000, 44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1126.61,  is  revised  to  read 
as  follows: 


§  1 1 26.61     Computation  of  producer 
iMJtterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight.  The  report  of  any 
handler  who  has  not  made  payments 
required  pursuant  to  §  1126.71  for  the 
preceding  month  shall  not  be  included 
in  these  computations,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obUgations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1126.60(i)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1126.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1126.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1126.60(a) 
through  (h)  and  §  1126.60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1126.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1126.60(i)  by  die  Class  m  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 


amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1126.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-setdement  fund; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§1126.60(1);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1126.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§1126.62    Announcement  of  producer 


(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  ni  skim  milk  price 
computed  in  §  1000.50(1)  multiphed  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1126.61(a)  midtiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1126.61(b). 

4.  Section  1126.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§11 26.71    Payments  to  ttte  producer- 
settlement  fund. 

***** 

(b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
poimds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1126.60(1)  by 
the  producer  price  differential,  the  Class 
ID  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1126.75  applicable  at  the 
location  of  the  plant  from  which 
received. 

5.  Section  1126.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 


§  1 1 26.73    Payments  to  producers  and  to 
cooperative  assoctations. 

(a)*  •  • 

(2)*  •  * 

(ii)  Multiply  the  pounds  of  butterfat 
received  times  the  producer  butterfat 
price  for  the  month; 
***** 

(b)*  •  * 

(3)*  '  * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  the  month; 


PART  1131— MILK  IN  THE  ARIZONA- 
LAS  VEGAS  MARKETING  AREA 

1.  Section  1131.60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§1131.60    Handler's  vakie  of  mHk. 

***** 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  apphcable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Qass  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  frtim 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order. 
***** 

2.  Section  1131.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§1131.61    Computation  of  unfform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1131.60(e)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 
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{3)  Dividing;  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
siun  of  the  poimds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)*  *  * 

(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  (a)(1)  and  (a)(2)  of  this  section  by  the 
butterfat  price  computed  in  paragraph 
(a)  of  this  section; 


PART  1135— MILK  IN  THE  WESTERN 
MARKETING  AREA 

1.  Section  1135.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2)  and  (h) 
to  read  as  follows: 

§  1 1 35.60    Handler's  value  of  mHk. 

*  •         •         •         * 

(c)  *  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  m  by  the  Class  III  butterfat  price. 

(d)*  *  * 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  Class  IV  butterfat  price. 

*  •        •        •        • 

(h)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  piusuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
piusuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  imregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  luider  any  order. 

*  •    *         *        *        * 

2.  Section  1135.61  is  revised  to  read 
as  follows: 

§  1 1 35.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 


butterfat  price  per  poimd  of  butterfat 
and  a  producer  price  differential  per 
hundredweight.  The  report  of  any 
handler  who  has  not  made  payments 
required  pursuant  to  §  1135.71  for  the 
preceding  month  shall  not  be  included 
in  these  computations,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  poimd, 
rounded  to  the  nearest  one-himdredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  poimds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1135.60(h)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  siun  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
simi  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calcidate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1135.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  soUds,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  piusuant  to  §  1135.60(a) 
through  (g)  and  §  1135.60(1)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively; 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfet  for 
which  a  value  is  computed  piu'suant  to 
§  1135.60(h)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1135.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  imobligated  balance 
in  the  producer-settlement  fund; 


(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pvusuant  to 
§  1135.60(h);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  piusuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1135.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  1 1 35.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(g)  The  statistical  imiform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000. 50(i)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1135.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1135.61(b). 
***** 

4.  Section  1135.71  is  amended  by 
revising  paragraph  (b)(2)  and  adding 
paragraph  (b)(3)  to  read  as  follows: 

§  11 35.71     Payments  to  tfie  producer — 
settlement  fund. 

***** 

(b)  *  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively;  and 

(3)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  miUc,  and  the  poimds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1135.60(h)  by 
the  producer  price  differential,  the  Class 
in  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1135.75  applicable  at  the 
location  of  the  plant  from  which 
received. 
***** 

5.  Section  1135.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

§  1 1 35.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *   *   * 
(2)  *   *   * 


(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 

***** 

(b)  *  *  * 

(3)*    *    * 

(v)  The  pounds  of  butterfat  in  Class  HI 
and  Class  FV  milk  times  the  respective 
butterfat  prices  for  the  month; 
***** 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
.\reas 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 


provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 

§§ '  to ,  all  inclusive,  of  the 

order  regulating  the  handling  of  milk  in  the 

( Name  of  order )  marketing  area 

_2)  which  is  annexed 


(7  CFR  PART  _ 
hereto;  and 

II.  The  following  provisions:  § 3 

Record  of  milk  handled  and  authorization  to 
correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he/she  handled 

during  the  month  of *, 

hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Deputy  Administrator,  or  Acting  Deputy 


'  First  and  last  sections  of  order. 

*  Appropriate  Part  number.  ■  ""' 
^  Next  consecutive  section  number. 

*  Appropriate  representative  period  for  the  order. 


Administrator,  Dairy  Programs,  Agricultural 
Marketing  Service,  to  correct  any 
typographical  errors  which  may  have  been 
made  in  this  marketing  agreement. 

§ ^  Effective  date.  This  marketing 

agreement  shall  become  effective  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  Section 
900.14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act,  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 

Signature 
By  (Name) 

(Title)     

(Address) 

(Seal) 
Attest 

|FR  Doc.  00-30816  Filed  12-1-00;  9:19  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  PART  611 
[Docket  No.  FTA  99-5474] 
RIN2132-AA63 

Major  Capital  Investment  Projects 

agency:  Federal  Transit  Administration 
(FTA).  DOT. 
action:  Final  rule. 

SUMMARY:  The  Transportation  Equity 
Act  for  the  21st  Century  {TEA-21) 
requires  the  Federal  Transit 
Administration  (FTA)  to  issue 
regulations  on  the  manner  in  which 
candidate  projects  for  capital 
investment  grants  and  loans  for  new 
fixed  guideway  systems  and  extensions 
to  existing  systems  ("new  starts")  will 
be  evaluated  and  rated.  This  rule 
describes  the  procedures  that  FTA  will 
use  in  the  project  evaluation  and  rating 
process.  This  rule  will  enable  FTA  and 
Congress  to  identify  those  new  starts 
projects  that  should  be  considered  for 
funding,  in  part,  by  the  Federal 
government. 

DATES:  This  rule  will  become  effective 
on  February  5,  2001,  except  for 
paragraphs  (a)(l)(i)-(ii)  and  (d)  of 
Appendix  A  to  Part  611  which  will 
become  effective  on  September  1,  2001. 
Affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  until  FTA  publishes  in  the 
Federal  Register  the  control  niunbers 
assigned  by  the  Office  of  Management 
and  Budget  (OMB)  to  these  information 
collection  requirements. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  John  Day,  Office  of 
Policy  Development,  FTA,  (202)  366- 
4060.  For  legal  issues.  Scott  A.  Biehl, 
Assistant  Chief  Counsel,  FTA.  (202) 
366-4063. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Electronic  access  to  this  and  other 
documents  is  available  through  FTA's 
home  page  on  the  World  Wide  Web.  at 
http://www.fta.dot.gov. 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL— 401,  via  the  Docket 
Management  System  (DMS)  on  the  DOT 
home  page,  at  http://dms.dot.gov.  The 
DMS  is  available  24  hoiu-s  each  day,  365 
days  each  year.  Please  follow  the 
instructions  online  for  more  information 
and  help. 

An  electronic  copy  of  this  document 
may  be  dovvmloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's  (GPO) 


Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page, 
at  http://www.nara.gov/fedreg,  and  the 
GPO  database,  at  http:// 
www.access.gpo.gov/nara. 
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I.  Background 

The  Federal  Transit  Administration 
(FTA)  is  issuing  this  rule  to  carry  out 
the  requirements  of  section  3009(e)(5)  of 
TEA-21.  This  rule  defines  the  process 
FTA  will  use  to  evaluate  candidate  new 
starts  projects  proposed  for  funding 
under  49  use  §5309. 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  for  this  Rule  was  issued  on 
April  7. 1999  (64  FR  17062).  The  period 
for  public  comment  closed  on  July  6, 
1999,  though  late-filed  comments  were 
accepted  through  July  1 9.  See  docket 
#FTA-99-5474. 

These  procedures  replace  those  in 
force  since  the  December  19,  1996 
Federal  Register  Notice  (61  FR  67093), 
and  the  November  12.  1997 
amendments  to  this  Notice  (62  FR 
60756),  which  described  the  measiu-es 
used  by  FTA  to  evaluate  candidate 
projects  for  discretionary  new  starts 
funding  under  the  statutory  criteria  in 
effect  at  that  time. 

This  rule,  together  with  the  FTA/ 
Federal  Highway  Administration 
(FHWA)  planning  and  environmental 
regulations  at  23  CFR  parts  450  and  771 . 
will  flesh  out  the  requirements  of  49 
use  5309(e)  under  TEA-21.  The  statute 
now  requires  candidate  projects  to  be 
"(A)  based  on  the  results  of  an 
alternatives  analysis  and  preliminary 
engineering.  (B)  justified  based  on  a 


comprehensive  review  of  its  mobility 
improvements,  environmental  benefits, 
cost  effectiveness,  and  operating 
efficiencies,  and  (C)  supported  by  an 
acceptable  degree  of  local  financial 
commitment,  including  evidence  of 
stable  and  dependable  financing  sources 
to  construct,  maintain,  and  operate  the 
system  or  extension."  This  rule  sets 
forth  the  approach  FTA  will  use  to 
evaluate  candidate  projects  in  terms  of 
their  justification  and  local  financial 
commitment.  Consistent  with  49  USC 
5309(e)(6).  as  amended  by  section 
3009(e)  of  TEA-21,  these  procedures 
will  be  used  to  approve  candidate 
projects  for  entry  into  preliminary 
engineering  and  final  design.  These 
procedures  will  also  be  used  to  evaluate 
projects  in  order  to  make 
recommendations  for  funding  in  the 
aiuiual  report  to  Congress  required  by 
49  USC  5309(o)(l). 

This  rule  describes  the  project 
evaluation  and  rating  process;  it  does 
not  define  the  process  by  which  FTA 
determines  annual  project  funding 
recommendations,  nor  does  it  define  the 
process  by  which  FTA  enters  into 
funding  commitments  through  Full 
Funding  Grant  Agreements  (FFGAs). 
These  processes  are  beyond  the  scope  of 
this  rule.  The  ratings  developed  under 
this  rule  are  intended  to  denote  overall 
project  merit,  and  will  form  the  basis  for 
such  funding  decisions;  however,  actual 
funding  decisions  will  also  involve 
consideration  of  the  amounts  of  new 
starts  funding  available  under  section 
5309  (both  annually  and  over  the 
authorization  period),  proposed 
projects'  phase  of  project  development, 
geographical  factors,  and  any 
outstanding  issues  that  may  affect  the 
viability  of  a  proposed  project.  For 
piuposes  of  annual  budget 
recommendations  to  Congress,  proposed 
new  starts  projects  must  also  be  likely 
to  have  completed  enough  of  final 
design  that  cost  estimates  are  firm  and 
be  likely  to  have  in  place  a  fully 
committed  financial  plan  by  the  close  of 
the  fiscal  year  for  which 
recommendations  for  new  Full  Fimding 
Grant  Agreements  (FFGAs)  are  being 
made. 

II.  History 

Since  the  early  1970's.  the  Federal 
govermnent  has  provided  a  large  share 
of  the  Nation's  capital  investment  in 
urban  mass  transportation,  particularly 
for  "new  starts"  (major  new  fixed 
guideway  transit  systems  or  extensions 
to  existing  fixed  guideway  systems).  By 
the  mid-1 970's,  because  of  the 
magnitude  of  the  new  start 
commitments  being  proposed,  the 


Department  found  it  useful  to  publish  a 
statement  of  Federal  policy  to  ensure 
that  the  available  resources  would  be 
used  in  the  most  prudent  and  effective 
manner. 

A.  The  First  Policy  Statement  (1976) 

The  first  policy  statement  was  issued 
in  1976  (41  FR  41512  (September  22. 
1976)).  It  introduced  a  process-oriented 
approach  with  the  requirement  that  new 
start  projects  be  subjected  to  an  analysis 
of  alternatives,  including  a 
Transportation  System  Management 
(TSM)  alternative  that  used  no-capital 
and  low-capital  measiu^s  to  make  the 
best  use  of  the  existing  transportation 
system.  The  Statement  also  required 
projects  to  be  "cost-effective." 

B.  Policy  on  Rail  Transit  (1978) 

The  original  policy  was  supplemented 
in  1978  by  a  "Policy  on  Rail  Transit" 
(43  FR  9428  (March  7.  1998}}.  This 
Statement  reiterated  the  requirement  for 
alternatives  analysis,  established 
requirements  for  local  financial 
commitments  to  the  project,  established 
the  concept  of  a  contract  providing  for 
a  multi-year  commitment  of  Federal 
funds,  with  a  maximimi  Umit  of  Federal 
participation  (the  Full  Fimding  Grant 
Agreement — FFGA),  and  required  that 
local  governments  undertake  supporting 
local  land  use  actions.  This  was 
supplemented  by  a  1980  policy 
statement  that  linked  the  alternatives 
analysis  requirement  to  the 
Envirorunental  Impact  Statement 
development  process  (45  FR  71986 
(October  30,  1980.)) 

C.  Statement  of  Policy  on  Major  Urban 
Mass  Transportation  Capital 
Investments  (1984) 

These  principles  were  reiterated  and 
refined  in  a  May  18, 1984,  Statement  of 
Policy  on  Major  Urban  Mass 
Transportation  Capital  Investments  (49 
FR  21284).  The  major  feature  of  this 
policy  statement  was  the  introduction  of 
an  approach  for  making  comparisons 
between  competing  projects.  To  do  so, 
a  rating  system  was  established  imder 
which  projects  were  evaluated  in  terms 
of  a  cost  effectiveness  index  of  forecast 
incremental  cost  per  incremental  rider 
for  the  build  alternative,  compared  with 
the  TSM  alternative  as  the  base.  Further, 
index  threshold  values  were  established 
which  projects  had  to  pass  in  order  to 
be  considered  for  funding.  In  addition, 
the  criteria  to  be  used  to  judge  local 
financial  commitment  were  spelled  out. 


D.  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1 987 
(STURAA) 

The  principles  of  the  1984  policy 
statement  were  later  incorporated  into 
law  with  enactment  by  Congress  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987 
(STURAA)  (Pub.  L.  100-17).  This  act 
established  in  law  a  set  of  criteria  which 
new  starts  projects  had  to  meet  in  order 
to  be  eligible  for  Federal  discretionary 
grants.  Specifically,  projects  had  to  be 
"cost-effective"  and  "supported  by  an 
adequate  degree  of  local  financial 
commitment."  STURAA  also  added  a 
requirement  for  an  annual  report  to 
Congress  laying  out  the  Department's 
recommendations  for  discretioneiry 
funding  for  new  starts  for  the 
subsequent  fiscal  year. 

To  effectuate  the  requirements  set 
forth  in  STURAA,  on  April  25,  1989 
FTA  (then  the  Urban  Mass 
Transportation  Administration}  issued  a 
Notice  of  Proposed  Rulemaking  (54  FR 
17878).  This  Proposed  Rule  would  have 
codified  the  requirements  of  the  1984 
PoUcy  Statement  and  made  the  "Cost 
Per  New  Rider"  Index  and  threshold 
values  regulatory.  However,  in  the  FY 
1990  and  FY  1991  Appropriations  Acts. 
Congress  directed  that  this  rulemaking 
not  be  advanced  (Seethe  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act.  1990  (Pub.  L.  101- 
164)  and  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act.  1991  (Pub.  L.  101-516)). 
Consequently,  on  February  3. 1993,  this 
proposed  rulemaking  was  withdrawn 
(58  FR  6948). 

E.  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA) 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  made  substantial  changes  to  the 
legislative  basis  for  the  criteria  used  to 
evaluate  candidate  projects. 
Specifically,  the  original  requirement 
that  a  project  be  "cost-effective"  was 
expanded;  the  new  requirement 
specified  that  projects  be  "justified, 
based  on  a  comprehensive  review  of  its 
mobiUty  improvements,  environmental 
benefits,  cost-effectiveness,  and 
operating  efficiencies."  In  addition, 
certain  "considerations"  and 
"guidelines"  were  established  that  were 
to  be  taken  into  account  in  determining 
how  well  a  project  met  the  criteria. 

F.  Executive  Order  12893  (1994) 

On  January  26.  1994,  the  President 
issued  Executive  Order  12893  (59  FR 
4233).  describing  the  principles  which 
Federal  agencies  are  to  apply  in 


determining  how  to  invest  in  all  forms 
of  infrastructure,  including 
transportation.  The  Executive  Order 
requires  a  systematic  analysis  of  the 
costs  and  benefits  of  proposed 
investments,  and  sets  out  the  parameters 
for  such  analysis.  It  calls  for  efficient 
management  of  infrastructure,  including 
a  focus  on  the  operation  and 
maintenance  of  facilities,  as  well  as  the 
use  of  pricing  to  manage  demand,  and 
calls  for  comparison  of  a  comprehensive 
set  of  options  and  consideration  of 
quantifiable  and  qualitative  measures  of 
benefits  for  all  programs. 

G.  Policy  Discussion  Paper  (1994) 

Thereafter,  in  September  1994.  FTA 
circulated  a  "poUcy  discussion  paper" 
to  the  transit  industry  and  other 
stakeholders  for  comment.  This  paper 
detailed  various  approaches  for 
evaluating  proposed  projects  under  the 
ISTEA  criteria,  and  requested  comment 
on  nine  specific  issues.  Interest  was 
extensive,  and  a  period  of  public 
comment,  further  analysis,  additional 
industry  input,  and  additional  analysis 
endued. 

H.  The  1996  Statement  of  Policy 

On  December  19. 1996.  FTA  issued  a 
Notice  in  the  Federal  Register  that 
formally  adopted  the  ISTEA  project 
justification  criteria  (61  FR  67093).  This 
Notice  defined  the  criteria,  established 
the  process,  and  described  the  measures 
that  would  be  used  to  evaluate 
candidate  projects  for  discretionary  new 
starts  funding.  This  Notice  also 
established  a  multiple-measure  method 
of  project  evaluation,  in  a  manner 
consistent  with  Executive  Order  12893. 

This  Statement  of  Policy  was 
amended  on  November  12. 1997,  to 
incorporate  Departmental  guidance 
establishing  a  Department-wide 
standard  for  valuing  travel  time,  and 
made  other  technical  corrections  (62  FR 
60756). 

m.  Transportation  Equity  Act  for  the 
21st  Cenhiry  (TEA-21) 

On  June  9.  1998.  the  Transportation 
Equity  Act  for  the  21st  Century  {TEA- 
21)  (Pub.  L.  105-178)  was  enacted. 
TEA-21  leaves  much  of  past  law  and 
policy  regarding  new  starts  intact, 
including  the  basic  project  justification 
criteria  and  the  midtiple-measure 
method  of  project  evaluation.  However, 
a  number  of  significant  changes  were 
introduced. 

A.  Significant  Changes 

•  Integration  of  the  Major  Investment 
Study  (MIS)  requirement  into  the  FTA/ 
FHWA  planning  and  environmental 
regulations  (23  CFR  part  450  and  23 
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CFR  part  771),  elimination  of  the  MIS  as 
a  separate  requirement  (see  section  1308 
of  TEA-21),  and  required  streamlining 
of  the  environmentcil  process  (see 
section  1309  of  TEA-21); 

•  The  requirement  for  FTA  to 
establish  overall  project  ratings  of 
"highly  recommended," 
"recommended,"  or  "not 
recommended;" 

•  The  requirement  for  FTA  approval 
for  a  project  to  advance  to  the  final 
design  stage  of  the  project  development 
process;  and 

•  The  requirement  that  FTA  publish 
regulations  on  the  manner  in  which 
proposed  projects  will  be  evaluated  and 
rated  (the  piupose  of  this  rule). 

B.  Other  Changes 

•  Several  additional  statutory 
"considerations"  have  been  added  to 
the  project  evaluation  process, 
including  the  cost  of  sprawl, 
infrastructure  cost  savings  due  to 
compact  land  use,  population  density 
and  current  transit  ridership  in  a 
corridor,  and  the  technical  capacity  of 
the  grantee  to  undertake  the  project. 

•  TEA-21  expressly  prohibits  FTA 
from  considering  the  dollar  value  of 
mobihty  improvements  (see  section 
3010). 

•  The  ISTEA  exemptions  from  the 
FTA  statutory  project  evaluation 
process,  for  proposed  projects  that 
require  less  than  one-third  of  the  project 
funding  from  49  U.S.C.  5309  or  are  part 
of  a  State  Improvement  Plan  for  air 
quality,  were  eliminated.  The 
exemption  remains  for  projects 
requiring  less  than  $25  million  in  49 
U.S.C.  5309  funding. 

•  For  evaluating  local  financial 
conunitment,  the  consideration  for  local 
funding  beyond  the  required  non- 
Federal  share  has  been  incorporated 
into  statute. 

•  A  second  annual  report  to  Congress, 
in  addition  to  the  existing  Report  on 
Funding  Levels  and  Allocations  of 
Funds,  is  now  required.  This  new 
"Supplemental  New  Starts  Report,"  due 
each  August,  will  include  updated 
ratings  for  projects  that  have  completed 
the  alternatives  analysis  and 
preliminary  engineering  stages  of 
development  ^ince  the  date  of  the  last 
Report  on  Funding  Levels  and 
Allocations  of  Funds. 

IV.  Government  Performance  and 
Results  Act  of  1993 

The  Government  Performance  and 
Results  Act  (GPRA)  was  enacted  in  1993 
to  provide  for  the  establishment  of 
strategic  planning  and  performance 
measiu-ement  in  the  Federal 
Goverament.  It  is  primarily  intended  to 


improve  Federal  program  effectiveness 
and  public  accountability  by  promoting 
a  new  focus  on  results,  service  quality, 
and  customer  satisfaction. 

hi  the  NPRM  for  this  rule.  FTA 
indicated  an  intent  to  develop 
performance  measiu-es  to  evaluate  oiu' 
administration  of  the  new  starts 
program,  and  to  measiue  the 
performance  of  Federal  new  starts 
investments.  Both  of  these  measures 
would  be  incorporated  into  FTA's 
management  of  new  starts  projects.  The 
NPRM  invited  specific  comment  on 
these  issues,  including 
recommendations  as  to  which  measures 
and  indicators  would  be  appropriate,  as 
well  as  appropriate  timeframes  for 
evaluation. 

Comment.  FTA  received  a  total  of 
three  comments  on  the  GPRA  issues, 
from  two  interest  groups  and  one  transit 
industry  trade  association.  On  the 
subject  of  FTA's  performance  in 
administering  the  new  starts  program, 
two  of  the  commenters  recommended 
that  performance  be  measured  according 
to  factors  imder  FTA's  control,  such  as 
timeliness  in  responding  to  grantee 
inquiries,  reporting  to  Congress, 
uniformity  of  guidance,  approval 
actions,  and  the  extent  to  which  funding 
reconunendations  are  based  on  project 
ratings.  One  commenter  saw  no  benefit 
to  evaluating  FTA's  performance  in  this 
regard. 

Only  two  of  the  three  commenters 
addressed  the  subject  of  new  starts 
follow-up  evaluations,  the  industry 
trade  association  and  one  of  the  two 
interest  groups.  Both  supported  the 
general  concept  of  follow-up 
evaluations,  but  provided  little 
additional  conunent.  The  interest  group 
recommended  that  reviews  not  occur 
until  at  least  after  the  first  year  of 
revenue  service,  and  not  later  than  15 
years,  suggesting  ratings  at  2  and  7 
years.  The  trade  association 
recommended  that  projects  be  evaluated 
against  objectives  set  at  time  of  the 
decision  to  implement  the  project; 
ratings  should  encomp£tss  a  5-10  year 
operating  period,  and  shoiUd  focus  on 
overall  performance,  not  ridership  and 
cost. 

Response.  The  wording  of  the  section 
on  GPRA  in  the  preamble  to  the  NPRM 
may  have  led  to  confusion  regarding 
"what  FTA  intends  to  measure,  which 
may  account  for  the  fact  that  few 
comments  were  submitted  on  this  issue. 
In  evaluating  FTA's  administration  of 
the  new  starts  program,  the  intent  was 
to  establish  measures  for  determining 
the  degree  to  which  projects  remain  on 
schedule  and  on  budget  once  a 
commitment  to  fund  the  project  has 
been  made  (i.e..  an  FFGA  has  been 


executed),  and  to  measure  the  success  of 
new  starts  projects  once  they  are  in 
operation.  This  rule  incorporates  a  two- 
step  data  collection  process  to  meet  both 
of  diese  goals.  For  those  new  starts  that 
are  put  under  FFGAs.  FTA  will  combine 
before-and-after  data  with  planning 
projections  to  evaluate  the  project  in 
terms  of  four  areas  of  interest:  Capital 
costs,  operating  costs,  system  utilization 
(including  ridership  levels,  service 
levels,  user  characteristics,  trip 
purposes,  demographics,  etc.),  and 
external  factors  relevant  to  the  project. 
These  data  collection  activities  will  be 
considered  an  eligible  part  of  the  project 
for  funding  pvuposes.  Prior  to  the 
execution  of  an  FFGA,  project  sponsors, 
as  part  of  their  final  design  efforts,  will 
have  to  submit  a  complete  plan  for 
collection  of  the  "before"  data  to  FTA. 
The  actual  collection  of  data  by  project 
sponsors  will  be  required  before 
construction  begins.  The  FFGA  vnll 
contain  a  requirement  for  the  project 
sponsors  to  collect  the  "after"  data,  two 
years  after  the  project  opens  for  revenue 
service.  FTA  will  then  compare  the 
"after"  data  with  the  "before"  data,  as 
well  as  with  the  projections  of  costs, 
ridership,  and  system  utilization 
characteristics  made  during  the  project 
development  process,  to  evaluate  the 
success  of  the  project.  Project  sponsors 
will  also  be  asked  to  report  on  any 
external  factors  that  might  have 
influenced  the  costs,  ridership.  and 
utilization  factors,  such  as  unexpected 
increases  or  decreases  in  gasoline 
prices,  employment  trends,  etc. 

The  intent  of  this  evaluation  process 
is  to  help  to  develop  a  greater 
imderstanding  of  the  actual  benefits  of 
new  starts,  and  support  improvements 
to  the  forecasting  process.  FTA 
recognizes  that  this  evaluation  will 
provide  only  a  short-term  "snapshot"  of 
the  performance  of  a  new  fixed- 
guideway  system,  and  that  many  of  the 
benefits,  particularly  in  terms  of  land 
use,  are  long-term  in  natiue.  Project 
sponsors  are  of  course  encouraged  to 
continue  their  data  collection  efforts 
beyond  the  period  two  years  after 
opening.  However,  given  the  natiue  of 
the  appropriations  and  authorization 
process,  there  is  also  a  need  for  short- 
term  data  to  provide  an  initial 
indication  of  the  benefits  of  a  project. 

V.  Outreach 

The  development  of  this  Rule  began 
with  a  series  of  outreach  sessions 
conducted  dining  the  months  of 
September  and  October  1998.  Three 
workshops  were  held  around  the 
country:  One  in  Portland,  Oregon,  in 
conjimction  with  the  RailVolution 
Conference  on  September  14, 1998;  one 


in  Washington,  DC  on  September  25, 
1998;  and  one  in  New  York  City,  in 
conjunction  with  the  Annual  Meeting  of 
the  American  Public  Transit  Association 
(APTA)  on  October  8.  1998. 

The  purpose  of  these  outreach 
sessions  was  to  describe  the  changes 
made  by  TEA-21  to  the  new  starts 
program,  discuss  how  we  plan  to 
implement  them,  and  solicit  general 
comment  on  FTA's  poUcies  and 
procedures  in  managing  the  new  starts 
program. 

Tne  comments  received  during  this 
outreach  process  were  generally 
supportive  of  our  proposed  approach  to 
this  rule,  including  the  retention  of  the 
basic  principles  of  the  1996  Statement 
of  Policy. 

The  NRPM  for  this  rule  was  issued  on 
April  7.  1999.  The  docket  was  open  for 
public  comment  through  July  6,  1999, 
though  late-filed  comments  were 
accepted  through  July  19. 1999. 
Comments  were  received  bom  a  total  of 
41  individuals  and  organizations. 
Ehiring  the  comment  period,  FTA  held 
three  additional  public  outreach 
workshops  to  solicit  comment  on  the 
proposed  rule;  one  in  Toronto,  Ontario 
on  May  24,  1999,  in  conjunction  with 
the  1999  American  Public  Transit 
Association's  Commuter  Rail/Rapid 
Transit  Conference;  one  in  Oakland, 
California  on  June  3,  1999;  and  one  in 
Washington,  DC  on  June  8,  1999.  Notes 
hom  these  workshops  have  been  placed 
in  the  docket  for  this  rule  (#FTA-99- 
5474-48). 

VI.  Section-by-Section  Analysis 

A.  Section  611.1:  Purpose  and  Contents 

This  section  states  that  this  rule  is 
issued  to  meet  the  statutory  requirement 
of  Title  49,  United  States  Code,  section 
5309(e)(5). 

This  rule  establishes  the  methodology 
by  which  FTA  will  evaluate  proposed 
new  starts  projects  as  required  by  49 
U.S.C.  5309(e).  The  data  collected  as 
part  of  the  planning  and  project 
development  processes  and  related 
regulations,  conducted  under  23  CFR 
part  450  and  23  CFR  part  771,  will 
provide  the  basis  for  this  evaluation. 
AppUcants  must  follow  these  rules  to  be 
considered  eligible  for  capital 
investment  grants  and  loans  for  new 
fixed  guideway  systems  or  extensions 
("new  starts"). 

The  results  of  this  evaluation  will  be 
used  by  FTA  to  make  the  findings 
required  by  statute  for  proposed  projects 
to  advance  into  the  preliminary 
engineering  and  final  design  stages  of 
project  development,  and  to  develop 
funding  recommendations  for  the 
president's  annual  budget  request.  They 


will  also  be  used  to  determine  which 
projects  are  efigible  for  funding 
commitments  under  Full  Funding  Grant 
A^eements. 

The  information  collected  and  ratings 
developed  under  this  rule  will  form  the 
basis  for  the  aimual  Report  on  Funding 
Levels  and  Allocations  of  Funds,  as 
required  imder  49  U.S.C.  5309(o){l),  and 
the  "Supplemental  Report  on  New 
Starts,"  as  required  by  49  U.S.C. 
5309(o)(2).  The  NPRM  to  this  Rule 
proposed  cutoff  dates  for  information  to 
be  included  in  these  reports;  however, 
FTA  has  reconsidered  the  need  for 
dates,  as  we  strive  for  more  real-time 
information.  Thus,  the  cutoff  dates  for 
these  reports  have  been  dropped  from 
this  rule. 

B.  Section  611.3:  Applicability 

This  section  states  that  this  rule 
apphes  only  to  the  evaluation  of 
projects  seeking  Federal  capital 
investment  funds  for  new  transit  fixed 
guideway  and  extension  projects  ("new 
starts")  under  49  U.S.C.  5309. 

It  also  states  that  proposed  projects 
are  exempt  from  evaluation  under  this 
rule  if  the  total  amoimt  of  funding  under 
49  U.S.C.  5309  is  less  than  $25,000,000, 
or  if  they  are  specifically  exempt  by 
statute.  Such  projects  must  still  meet  the 
planning  requirements  imder  23  CFR 
part  450  and  environmental  review 
requirements  imder  23  CFR  part  771,  as 
well  as  the  project  development  process 
described  in  this  rule. 

Title  49,  U.S.C.  5309(e)(7)  requires 
new  starts  jwojects  to  be  carried  out 
through  a  Full  Funding  Gr?nt 
Agreement  (FFGA).  and  also  requires 
FTA  to  base  the  decision  to  issue  an 
FFGA  on  the  results  of  the  evaluations 
and  ratings  process.  Thus,  any  proposed 
project  that  is  not  evaluated  will  not  be 
eligible  for  an  FFGA.  Sponsors  of 
proposed  projects  that  they  believe  to  be 
exempt  are  therefore  strongly  urged  to 
submit  project  evaluation  information  to 
FTA.  FTA  will  carefully  review  projects 
for  which  sponsors  are  claiming 
exemptions  under  this  rule.  Such 
projects  will  still  be  approved  for  entry 
into  preliminary  engineering  and  final 
design,  based  on  planning  and  project 
development  requirements.  If  the 
proposed  share  of  project  funding  from 
the  section  5309  new  starts  program 
passes  the  $25  miUion  level  at  any  time, 
FTA  will  expect  the  project  sponsor  to 
develop  the  information  required  to  be 
evaluated  under  this  rule,  and  will 
require  that  such  a  project  be  funded 
using  an  FFGA. 

This  section  also  notes  that  projects 
for  which  an  FFGA  has  already  been 
executed  are  not  subject  to  reevaluation 
under  this  rule.  However,  extensions 


and/or  modifications  to  projects  with 
existing  FFGAs  vfill  be  subject  to 
evaluation  and  rating  under  this  rule. 

Comment.  FTA  received  six 
comments  on  the  issue  of  project 
exemptions,  expressing  general 
confusion  and  opposition  to  FTA's 
position  on  exempt  projects.  One 
transportation  consultant  and  one 
transit  operator  argued  that  all  exempt 
projects  should  be  assigned  a  default 
rating  of  "medium,"  which  could  be 
raised  by  the  submission  of  data  for 
evaluation;  the  transit  operator  also 
expressed  the  opinion  that  small 
projects  (i.e.,  <$25  million  in  new  starts 
funds)  do  not  generate  great  benefits, 
and  therefore  should  not  be  required  to 
submit  data  for  evaluation.  One  State 
DOT  recommended  that  FTA  simply  set 
aside  $500  million  annually  for  exempt 
projects. 

Inree  commenters  also  expressed 
some  degree  of  confusion  regarding  the 
treatment  of  exempt  projects.  One 
attendee  at  the  Washington.  DC 
workshop  wondered  whether  project 
sponsors  would  attempt  to  "cheat"  the 
process  by  claiming  exemptions  and 
another  at  the  Oakland,  CA  workshop 
expressed  confusion  about  continued 
eligibility  of  exempt  projects  for 
funding.  One  industry  interest  group 
commented  that,  since  TEA-21  already 
contains  language  exempting  projects 
under  existing  FFGAs  from  re- 
evaluation  under  the  revised  criteria, 
including  the  same  language  in  the 
Final  Rule  would  be  confusing. 

Response.  FTA  is  not  prepared  to  set 
aside  half  (or  any  amount)  of  the  aimual 
new  starts  funding  authorization  for 
exempt  projects,  and  rejects  the 
assertion  that  Congress  intended  such 
projects  to  be  exempt  frt>m  the 
evaluation  process  because  they  have  no 
measurable  benefits.  The  Final  Rule 
retains  the  NPRM  language  strongly 
encouraging  sponsors  of  projects  they 
believe  to  be  exempt  to  submit  data  for 
project  evaluation.  This  encouragement 
does  not  and  is  not  intended  to 
eUminate  the  provisions  in  TEA-21 
exempting  certain  projects  from  the 
evaluation  process,  as  many  of  the 
commenters  seem  to  have  surmised. 
Any  proposed  project  that  meets  these 
provisions  is  still  exempt  from  the 
evaluation  and  rating  process;  however, 
submitting  data  will  give  FTA  an 
empirical  basis  on  which  to  make 
funding  recommendations  to  Congress. 
It  will  also  maintain  a  proposed 
project's  eligibihty  for  an  FFGA.  Indeed. 
49  U.S.C.  5309(e)(7)  requires  new  starts 
projects  to  be  carried  out  through  a  Full 
Funding  Grant  Agreement,  and  also 
requires  FTA  to  base  the  decision  to 
execute  an  FFGA  on  the  results  of  the 
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evaluations  and  ratings  process.  Thus, 
any  proposed  project  that  is  not 
evaluated  will  not  be  eligible  for  an 
FFGA.  FTA  wrill  of  course  allocate  any 
funds  appropriated  by  Congress  for  such 
projects.  However,  we  believe  project 
sponsors  will  find  the  more  predictable 
and  reliable  funding  provided  through 
an  FFGA  to  be  to  their  advantage. 
Therefore,  project  sponsors  are 
encouraged  to  submit  data  for 
evaluation  to  retain  their  eligibility  for 
an  FFGA. 

Finally,  FTA  acknowledges  that  there 
may  be  a  temptation  to  circumvent  the 
project  evaluation  process,  as  noted 
diuing  the  Washington,  D.C.  workshop. 
For  example,  it  is  conceivable  that 
project  sponsors  may  officially  maintain 
a  low  level  of  section  5309  new  starts 
funds  throughout  a  project's 
development,  only  to  "discover"  that 
additional  funds  will  be  needed  as  the 
development  process  draws  to  a  close. 
FTA  also  recognizes  that  not  all  such 
instances  will  result  from  deliberate 
attempts  to  manipulate  the  process; 
occasionally,  further  engineering  and 
design  will  uncover  a  legitimate  need 
for  additional  funds  during  the  project 
development  process,  or  local  funding 
may  not  materialize  as  initially 
proposed.  However,  due  to  the  fact  that 
project  evaluation  is  a  condition  of 
eligibility  for  an  FFGA,  and  that  an 
FFGA  offers  more  stability  in  terms  of 
funding  than  relying  on  annual 
Congressional  appropriations,  FTA 
believes  that  deliberate  attempts  to 
evade  project  evaluation  will  be  few  and 
far  between. 

Although  projects  proposed  as 
"exempt"  are  not  subject  to  evaluation 
against  the  new  starts  project 
justification  and  local  financial 
commitment  criteria,  such  projects  must 
still  request  FTA  approval  for  entrance 
into  preliminary  engineering  and  final 
design.  The  decision  to  approve 
advancement  in  the  project 
development  process  for  such  projects  is 
based  on  compliance  with  basic 
planning,  environmental,  project 
management,  and  other  requirements 
which  apply  to  all  projects  pursuing 
section  5309  new  starts  funding, 
regardless  of  the  amount.  It  is  at  the 
preliminary  engineering  and  final 
design  approvaJ  points  that  FTA  works 
with  the  project  sponsor  to  determine  if 
the  proposed  "exempt"  project  appears 
to  be  at  risk  for  requiring  new  starts 
funding  at  an  amount  greater  that  $25 
million,  and  to  seek  assurances  that 
local  or  other  Federal  formula  funds 
will  be  piusued  if  a  project's  cost  or 
funding  suategy  changes.  Once  again,  in 
order  to  preserve  maximiun  funding 
flexibility,  FTA  strongly  encourages  the 


sponsors  of  proposed  projects  that  they 
believe  to  be  exempt  to  nonetheless 
submit  data  for  evaluation. 

C.  Section  61 1 .5:  Definitions 

This  section  defines  key  terms  used  in 
this  part. 

Comment.  Four  commenters  to  the 
proposed  rule  expressed  concern  that 
the  definition  of  "fixed  guideway"  was 
unnecessarily  narrow,  and  may  perhaps 
exclude  many  bus  rapid  transit  (BRT), 
ferry  boat,  commuter  rail  and  light  rail 
systems  that  would  operate  along  a 
shared  right-of-way. 

Response.  FTA  has  re-examined  the 
definition  used  in  the  NPRM,  and  agrees 
that  it  could  be  read  as  excluding  some 
BRT  and  ferry  projects  that  would 
otherwise  be  eligible  under  the  new 
starts  program.  The  definition  used  in 
this  rule  has  been  modified  to  address 
this  uncertainty.  Definitions  for  "bus 
rapid  transit"  and  "BRT"  have  also  been 
added,  consistent  with  the  definition 
used  in  FTA's  Request  for  Participation 
in  the  Bus  Rapid  Transit  Demonstration 
Program  (63  FR  68347  (December  10, 
1998)). 

FTA  has  also  added  a  definition  for 
"Transportation  System  User  Benefits" 
and  removed  the  definition  for  the 
"Transportation  System  Management 
alternative,"  as  discussed  later  in  the 
preamble  to  this  Rule. 

D.  Section  611.7:  Relation  to  Planning 
and  Project  Development  Processes 

New  start  projects,  like  all 
transportation  investments  in 
metropolitan  areas,  must  emerge  from  a 
regional  multimodal  transportation 
planning  process  in  order  to  be  eligible 
for  Federal  funding.  In  addition,  49 
U.S.C.  5309(e)(1)  specifies  that 
discretionary  grants  or  loans  for  new 
starts  may  only  be  approved  if  a 
proposed  project  is  based  on  the  results 
of  alternatives  analysis  and  preliminary 
engineering,  and  that  certain  project 
justification  and  financial  criteria  have 
been  met. 

As  part  of  the  metropolitan  plaiming 
process,  local  project  sponsors  must 
perform  a  corridor-level  analysis  of 
mode  and  aligimient  alternatives  in 
corridors  for  which  projects  may  be 
proposed  for  section  5309  new  starts 
funding.  This  alternatives  analysis  will 
provide  information  on  the  benefits, 
costs,  and  impacts  of  alternative 
strategies,  leading  to  the  selection  of  a 
locally-preferred  alternative  to  the 
community's  mobility  needs. 

The  approach  taken  in  this  rule 
envisions  alternatives  analysis  as  a  key 
planning  tool  to  be  undertaken  within 
the  multimodal  metropolitan  and 
statewide  plaiming  processes,  ^ 


supplemented  by  subsequent  project 
development  analyses,  for  determining 
appropriate  solutions  to  transportation 
issues.  FTA  and  FHWA  are  currently 
modifying  their  joint  planning  and 
enviroiunental  regulations  to  better 
reflect  the  planning  and  project 
development  provisions  of  TEA-21.  To 
the  extent  possible,  the  development  of 
these  regulations  has  been  coordinated 
with  the  development  of  this  final  rule 
on  major  transit  capitd  investments. 
However,  FTA  may  amend  this  rule,  if 
necessary,  when  the  joint  planning  and 
enviroiunental  Final  Rule  is  issued. 

Federal  financial  support  for  the 
planning  process  is  derived  from  a 
nxunber  of  sources,  including  the 
Metropolitan  Planning  Program  under 
49  U.S.C.  5303,  the  State  National 
Planning  and  Research  Program  under 
49  U.S.C.  5313,  and  planning  programs 
administered  by  the  Federal  Highway 
Administration.  FTA  Urbanized  Area 
Formula  funds  imder  49  U.S.C.  5307 
and  flexible  funds  under  the  Surface 
Transportation  Program  (STP)  and  the 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  Program  may  also  be  used  to 
support  certain  planning  activities. 
Given  the  significant  demands  placed 
on  the  new  start  program,  FTA  does  not 
support  the  use  of  49  U.S.C.  5309  funds 
for  initial  planning  activities.  Moreover, 
as  amended  by  TEA-21,  49  U.S.C. 
5309(m)(2)  limits  the  amount  of  new 
starts  funding  that  can  be  used  for 
purposes  other  than  final  design  and 
construction  to  not  more  than  8  percent 
of  funds  appropriated.  In  evaluating  the 
local  financial  commitment  to  a 
proposed  project,  FTA  will  consider  the 
degree  to  which  initial  planning 
activities  are  conducted  without 
funding  from  section  5309. 

The  alternatives  analysis  study  (also 
known  as  a  major  investment  study — 
MIS — or  multimodal  corridor  analysis) 
evaluates  several  modal  and  alignment 
options  for  addressing  mobility  needs  in 
a  given  corridor.  It  is  intended  to 
provide  information  to  local  officials  on 
the  benefits,  costs,  and  impacts  of 
alternative  transportation  investments. 
Potential  local  funding  sources  for 
implementing  and  operating  the 
investment  are  to  be  identified  and 
studied,  and  information  in  response  to 
the  FTA  new  starts  project  evaluation 
criteria  is  to  be  developed.  Involvement 
of  a  wide  range  of  stakeholders — 
including  the  general  public — in  the 
alternatives  analysis  study  process  is 
strongly  encouraged.  At  local  discretion, 
the  alternatives  analysis  may  include 
the  undertaking  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
or  Environmental  Assessment  (EA). 
Alternatives  analysis  is  considered 


complete  when  a  locally  preferred 
alternative  (LPA)  is  selected  by  local 
and  regional  decisionmakers  and 
adopted  by  the  metropolitan  planning 
organization  (MPO)  in  its  financially- 
constrained  metropoUtan  transportation 
plan. 

At  this  point,  the  local  project  sponsor 
may  submit  a  request  to  the  FTA 
regional  office  to  initiate  the 
preliminary  engineering  phase  of  project 
development.  The  request  must  provide 
information  that  demonstrates  the 
readiness  of  the  project  to  advance  into 
preliminary  engineering,  including  the 
adoption  of  the  project  into  the 
metropolitan  transportation  plan  and 
the  programming  of  the  preliminary 
engineering  study  in  the  Transportation 
Improvement  Plan  (TIP),  and 
information  demonstrating  the  technical 
capability  of  project  sponsors  to 
undertake  the  preliminary  engineering 
effort.  The  request  must  also  address  the 
project  justification  and  local  financial 
commitment  criteria  ouUined  below. 
{This  information  is  normally  developed 
as  part  of  an  alternatives  analysis.)  FTA 
will  then  evaluate  the  proposed  project 
as  required  by  49  U.S.C.  5309(e)(6)  and 
determine  whether  or  not  to  advance  the 
project  into  preliminary  engineering. 
FTA  approval  to  initiate  preliminary 
engineering  is  not  a  commitment  to 
fund  final  design  or  construction. 

Where  the  sponsoring  agency  believes 
that  a  proposed  project  is  exempt  from 
evaluation  under  this  rule,  submission 
of  project  justification  and  financial 
commitment  information  to  FTA  is  not 
required.  However,  exempt  projects 
must  still  meet  all  planning, 
environmental,  project  management, 
and  other  requirements  which 
demonstrate  their  readiness  to  advance 
into  preliminary  engineering.  In 
addition,  without  iniformation  to 
support  the  justification  of  and  local 
financial  commitment  to  a  proposed 
project,  FTA  will  have  no  basis  for 
decisions  on  whether  to  recommend 
Federal  funding  commitments. 
Therefore,  sponsors  of  exempt  projects 
are  strongly  encouraged  to  submit 
information  on  project  justification  and 
financial  commitment. 

Diuing  the  preliminary  engineering 
phase,  local  project  sponsors  refine  the 
design  of  the  proposal,  taking  into 
consideration  all  reasonable  design 
alternatives.  PreHminary  engineering 
results  in  estimates  of  project  costs, 
benefits  and  impacts  in  which  there  is 
a  much  higher  degree  of  confidence.  A 
comprehensive  preliminary  engineering 
effort  will  also  address  the  evaluation 
criteria  described  in  this  rule.  In 
addition,  NEPA  requirements  must  be 
met  (for  new  starts,  this  usually 


includes  the  completion  of  a  Final 
Environmental  Impact  Statement), 
project  management  plans  and  fleet 
management  plans  are  finalized,  and 
local  funding  sources  are  committed  to 
the  project  (if  they  have  not  already 
been  committed).  Information  on  project 
justification  and  the  degree  of  local 
financial  commitment  will  be  updated 
and  reported  as  appropriate.  As  part  of 
their  preliminary  engineering  activities, 
localities  are  encouraged  to  consider 
policies  and  actions  designed  to 
enhance  the  benefits  of  the  project  and 
its  financial  feasibility. 

Project  sponsors  should  also  ensure 
that  safety  considerations  are  weighed 
during  the  preliminary  engineering 
phase.  With  regard  to  rail  projects  that 
will  be  subject  to  Federal  Railroad 
(FRA)  safety  jurisdiction,  FTA  will 
notify  FRA  of  pending  new  starts  at  the 
earliest  date  practicable,  as  important 
decisions  affecting  rail  safety  must  be 
made  at  the  outset  of  the  planning  and 
grant  development  process.  FRA  will 
forward  any  recommendations  it  has  to 
FTA,  which  will  forward  them  to  the 
project  sponsor. 

Preliminary  engineering  is  typically 
financed  with  49  U.S.C.  §  5303  and 
§  5307  funds,  local  revenues,  and 
flexible  funds  under  the  STP  and  CMAQ 
programs. 

Preliminary  engineering  is  considered 
complete  when  FTA  has  issued  a 
Record  of  Decision  (ROD)  or  Finding  of 
No  Significant  Impact  (FONSI),  as 
required  by  NEPA. 

Proposed  projects  thai  have 
completed  preliminary  engineering 
must  request  FTA  approval  to  enter  the 
final  design  phase  of  development.  The 
request  must  provide  information  that 
demonstrates  to  FTA  the  technical 
capability  and  financial  capacity  of  the 
local  project  sponsor  to  advance  the 
project  into  final  design.  Like  the 
approval  to  enter  into  preliminary 
engineering,  this  approval  is  based  upon 
a  review  and  evaluation  of  the  costs, 
benefits,  and  impacts  under  the 
statutory  project  evaluation  criteria. 
Final  design  is  the  last  phase  of  project 
development,  and  includes  right-of-way 
acquisition,  utility  relocation,  and  the 
preparation  of  final  construction  plans 
(including  construction  management 
plans),  detailed  specifications, 
construction  cost  estimates,  and  bid 
documents.  Final  design  is  typically 
ehgible  for  49  U.S.C.  5309  new  start 
funds. 

Comment.  In  the  NPRM  to  this  rule, 
FTA  asked  for  pubhc  comment  on  the 
relationship  between  the  alternatives 
analysis  requirement  and  the  planning 
and  project  development  processes.  A 
total  of  nine  comments  addressed  this 


issue.  Two  respondents,  a  transit 
industry  trade  association  and  a  large 
transit  operator,  objected  to  the  fact  that 
an  alternatives  analysis  is  required  for 
transit  new  starts,  but  not  for  highway 
projects.  Another  transit  opferator 
objected  to  alternatives  analysis  as 
"outside"  of  the  "normal"  corridor 
study  process,  topheavy  and 
burdensome,  and  inconsistent  with 
planning  regulations. 

Response.  It  is  in  fact  true  that  Federal 
highway  programs  do  not  require  an 
analysis  of  alternatives  in  the  same 
manner  as  the  new  starts  program. 
However,  this  is  a  fact  of  law,  not 
Departmental  policy.  The  new  starts 
program  is  a  discretionary  funding 
program;  alternatives  analyses  are 
required  to  develop  information  for 
decisionmaking  purposes.  Conversely, 
the  Federal  highway  program  is  a 
formula  program;  no  Federal 
decisionmaking  is  required.  Neither 
FTA  nor  DOT  are  at  liberty  to  remove 
the  requirement  for  alternatives  analysis 
from  the  new  starts  program,  or  to 
impose  a  similar  requirement  on  the 
Federal  highway  program.  To  do  so 
would  require  a  change  in  the  law  by 
Congress.  As  for  the  perceived 
inconsistency  with  planning 
regulations,  the  joint  FTA/FHWA 
planning  regiUations  are  designed  to  be 
consistent  for  both  agencies'  major 
capital  investment  programs;  they 
neither  require  FHWA-funded  projects 
to  undergo  alternatives  analysis,  nor 
prevent  FTA-ftmded  new  starts  from 
meeting  the  statutory  requirement  that 
an  alternatives  analysis  be  conducted. 

Comment.  One  transit  operator 
commented  that  the  issuance  of  this  rule 
shoidd  be  delayed  until  the  revisions 
required  by  TEA-21  to  the  FTA/FHWA 
planning  and  project  development 
regulations  have  been  issued. 

Response.  This  rule  apphes  only  to 
FTA's  own  evaluations  of  proposed  new 
starts,  which  does  not  feed  into  the 
planning  process;  rather,  FTA's  new 
starts  evaluations  rely  upon  the  data  and 
information  derived  fit>m  the  planning 
process.  Therefore,  FTA  is  not 
persuaded  that  formal  implementation 
of  the  TEA-21  new  starts  provisions 
shoidd  be  delayed  further.  Should  the 
final  planning  nde  require  changes  to 
the  new  starts  project  development 
process,  however,  this  rule  will  be 
amended  accordingly. 

Comment.  Two  commenters 
expressed  confusion  regarding  the 
"demise"  of  the  Major  Investment  Study 
(MIS),  and  requested  clarification. 

Response.  Section  1308  of  TEA-21 
eliminated  the  separate  requirement  for 
an  MIS  and  integrated  its  basic  concepts 
into  the  joint  planning  and 


76870         Federal  Register / Vol.  65,  No.  236 / Thursday,  December  7,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65.  No.  236 / Thursday,  December  7,  2000 /Rules  and  RegulaUons         76871 


environmental  regulations  issued  by 
FTA  and  FHWA  (23  CFR  parts  450  and 
771).  Existing  MIS  activities  will  stiU 
satisfy  the  requirement  for  an 
alternatives  analysis,  and  project 
sponsors  who  wish  to  follow  the 
principles  of  the  multimodal  MIS  to 
conduct  new  alternatives  analyses  are 
encouraged  to  do  so.  The  joint  planning 
and  environmental  regulations  will 
more  fully  describe  how  the  MIS 
concepts  will  be  integrated  into  the 
process. 

Comment.  The  NPRM  noted  that  FTA 
does  not  support  the  use  of  section  5309 
new  starts  funds  for  initial  planning 
activities,  given  the  demands  placed  on 
the  program  and  the  availability  of 
funds  from  other  FTA  programs  for  this 
pinpose.  and  stated  that  FTA  would 
consider  this  when  evaluating  local 
financial  commitment.  Six  comments 
were  received  on  this  issue.  Four 
commenters  objected  to  what  they 
viewed  as  "penalizing"  project  sponsors 
for  using  new  starts  funds  for  planning 
activities  relating  to  proposed  new  starts 
projects;  one  commenter  asked  for 
clarification  as  to  whether  such  projects 
would  be  penalized;  and  one  (a  transit 
operator)  supported  limiting  the  use  of 
new  starts  funds  for  planning.  One 
transit  operator,  citing  the  statutory  8 
percent  limit  on  program  funding  for 
activities  other  than  final  design  and 
construction,  noted  that  Congress 
"clearly  intended"  for  section  5309 
funds  to  be  used  for  alternatives 
analysis  and  preliminary  engineering.  A 
local  government  entity  claimed  that 
there  was  no  "statutory  basis"  for 
including  the  use  of  section  5309  funds 
for  planning  purposes  as  part  of  the 
project  evaluation  process,  and  noted 
that  it  would  be  inappropriate  to 
"penalize"  projects  that  Congress  saw  fit 
to  earmark.  This  same  commenter 
suggested  measuring  such  uses  of  funds 
against  the  8%  limit  established  in 
TEA-21. 

Response.  The  Final  Rule  retains  the 
principle  that  FTA  will  consider  the 
degree  to  which  initial  planning 
activities  are  conducted  without 
funding  from  section  5309  as  part  of  our 
evaluation  of  the  local  financial 
commitment.  This  is  not  intended  as  a 
"penalty"  for  project  sponsors  who  seek 
anc^  secure  Congressional  earmarks  for 
these  activities.  Rather,  it  is  intended  to 
give  a  degree  of  recognition  to  the  efforts 
of  sponsors  who  make  use  of  existing 
sources  of  Federal,  State,  and  local 
planning  funds,  such  as  those  noted 
above.  Further,  making  such 
considerations  is  consistent  with 
Congressional  direction.  The  conference 
report  to  the  FY  1999  appropriations  act 
instructed  FTA  to  consider  the  extent  to 


which  new  starts  project  sponsors  make 
use  of  the  appreciable  increases  in 
formula  funding  for  alternatives  analysis 
and  preliminary  engineering,  when 
evaluating  the  local  financial 
commitment  of  proposed  new  starts. 

Comment.  Twelve  comments 
addressed  the  issue  of  the  statutory 
requirement  for  FTA  approval  to 
advance  into  preliminary  engineering 
and  final  design.  Most  expressed  some 
degree  of  discomfort  with  the  notion  of 
such  approvals,  and  noted  a  need  for 
more  guidance  and  better  definitions  of 
the  stages  of  project  development  and 
the  development  process  itself.  The 
strongest  objection  was  expressed  by  a 
transit  operator  who  asserted  the  project 
development  process  is  separate  and 
distinct  from  the  evaluation  process, 
and  that  proposed  new  starts  projects 
should  therefore  simply  be  permitted  to 
proceed  without  FTA  approval. 

Response.  In  most  cases,  the 
"newness"  of  this  approval  requirement 
seems  to  be  responsible  for  much  of  the 
confusion.  The  requirement  for  FTA 
approval  to  enter  final  design  was  added 
to  the  new  starts  program  by  TEA-21; 
this  rule  simply  implements  that 
requirement.  FTA  is  not  at  liberty  to 
change  the  law  through  this  or  any  other 
rulemaking  process.  FTA  approval  has 
long  been  required  to  enter  into 
preliminary  engineering,  though  the  role 
of  the  project  ratings  process  was  not  as 
large. 

Comment.  Four  of  those  commenting 
on  the  approval  requirement,  including 
a  transit  industry  trade  association, 
requested  clarification  of  what  is 
required  to  fulfill  the  requirements  for 
completion  of  the  various  stages  of 
development. 

Response.  The  language  concerning 
alternatives  analysis,  preliminary 
engineering,  and  final  design  has  been 
revised  in  both  the  text  of  this  rule  and 
the  preamble  to  better  describe  these 
activities.  In  addition,  FTA  issued 
guidance  in  September  1999  which 
clarifies  the  project  development  and 
approval  process. 

Comment.  The  industry  trade 
association  also  suggested  that  local 
financial  commitment  not  be  considered 
for  approval  to  enter  the  next  stage,  a 
comment  echoed  by  a  transit  operator. 
Another  transit  operator  and  the  trade 
association  suggested  that  different 
requirements  be  established  for 
approval  to  enter  preliminary 
engineering  than  for  final  design.  The 
apparent  fear  is  that  worthy  projects 
may  be  denied  approval  to  enter 
preliminary  engineering  simply  because 
adequate  information  on  costs  and 
benefits  is  not  available  with  a  high 


level  of  certainty  so  early  in  the 
development  process. 

Response.  Section  5309(e)(6)  clearly 
states  that  FTA  may  only  approve  the 
advancement  of  a  proposed  project  to 
the  next  stage  of  development  if  it  meets 
the  statutory  project  evaluation  criteria, 
and  is  likely  to  continue  to  do  so. 
However,  FTA  recognizes  that  the  level 
of  information  available  and  the  degree 
of  certainty  varies  according  to  the  stage 
of  project  development;  the  earlier  in 
the  process  a  proposed  project  is,  the 
less  certain  the  forecasts  and  estimates. 
For  this  reason,  FTA  sets  different 
standards  for  high,  medium,  and  low 
ratings  for  preliminary  engineering  than 
for  final  design;  the  further  a  proposed 
project  is  in  the  process,  the  higher  the 
standard.  In  the  case  of  local  financial 
commitment,  for  example,  it  may  be 
sufficient  to  simply  demonstrate  a 
reasonable  financial  plan  that  identifies 
proposed  sources  of  local  funds  needed 
to  construct  the  project  (i.e.,  to  show 
that  the  sponsors  have  considered  how 
they  intend  to  pay  for  it)  when  seeking 
approval  to  enter  preliminary 
engineering.  It  is  not  reasonable  to 
expect  ballot  measures  to  have  passed 
and  funds  to  have  been  progranuned  at 
this  stage.  However,  by  the  time  a 
proposed  project  is  ready  to  enter  final 
design,  most  or  all  of  the  local  funds 
should  be  committed,  including 
provisions  for  cost  overruns.  It  has  been 
a  longstanding  FTA  practice  in  the 
management  of  the  new  starts  program 
and  the  project  evaluation  process  to 
make  such  distinctions  among  the  stages 
of  project  development;  this  practice  has 
been  discussed  in  the  Annual  Report  on 
New  Starts  and  its  predecessor,  the 
annual  Report  on  Funding  Levels  and 
Allocations  of  Fluids,  since  the  May 
1991  edition.  Further,  FTA  cannot 
assign  project  ratings  during  alternatives 
cmalysis,  as  there  is  essentially  no 
project  to  evaluate  until  the  locally- 
preferred  alternative  is  selected.  Project 
sponsors  need  not  worry  that  they  will 
"fail"  the  evaluation  process  simply 
because  their  proposed  project  is  still  in 
the  early  development  stages. 

Comment.  The  trade  association  and 
three  other  commenters  also  requested 
language  clarifying  that  projects  aheady 
in  preliminary  engineering  at  the  time 
the  final  rule  is  issued  have  met  the 
requirement  for  alternatives  aneilysis,  as 
have  prior  Major  Investment  Studies 
(MISs). 

Response.  This  rule  in  no  way  revokes 
prior  FTA  approvals  for  preliminary 
engineering  (or  final  design).  Language 
to  this  effect  has  been  added  to  §  611.7, 
Relation  to  plaiming  and  project 
development  processes. 


Comment.  One  commenter  requested 
a  regulation  to  define  "major  investment 
studies." 

Response.  The  discussion  of 
alternatives  analysis  earlier  in  the 
preamble  to  this  rule  has  been  revised 
to  better  address  this  issue.  The  pending 
joint  FTA/FHWA  planning  and 
environmental  regulations  vrill  more 
fully  describe  the  integration  of  the  MIS 
into  the  planning  and  enviroimiental 
process  under  TEA-21. 

E.  Section  611.9:  Project  Justification 
Criteria 

Section  5309(e)(1)(B)  requires  the 
Secretary  to  determine  that  a  proposed 
new  starts  project  is  justified  based  on 
a  comprehensive  review  of  its  mobility 
improvements,  enviromnental  benefits, 
cost  effectiveness,  and  operating 
efficiencies.  To  make  this 
determination,  FTA  will  evaluate 
information  developed  through  the 
planning  and  project  development 
processes.  The  method  used  to  make 
these  determinations  is  a  multiple 
measure  approach  in  which  the  merits 
of  candidate  projects  will  be  evaluated 
against  a  set  of  measures.  The  ratings  for 
each  measure  will  be  updated  annually 
for  purposes  of  the  annual  report  on 
funding  levels  and  allocations  of  funds 
required  by  section  5309(o)(l),  the 
supplemental  report  required  by  section 
5309(o)(2),  and  as  required  for  FTA 
approvals  to  enter  into  preliminary 
engineering,  final  design,  or  FFGAs.  As 
a  candidate  project  proceeds  through 
the  stages  of  the  project  development 
process,  a  greater  degree  of  certainty  is 
expected  with  respect  to  these 
measures.  Measures  have  been 
established  for  each  of  the  following 
criteria: 

1.  Mobility  improvements; 

2.  Environmental  benefits; 

3.  Operating  efficiencies; 

4.  TrEuisportation  System  User 
Benefits  (Cost  Effectiveness); 

5.  Existing  land  use,  transit 
supportive  land  use  policies,  and  future 
patterns;  and 

6.  Other  factors,  including: 

(a)  The  degree  to  which  the  policies 
and  programs  [e.g.,  parking  poUcies, 
etc.)  are  in  place  as  assumed  in  the 
forecasts; 

(b)  Project  management  capability; 
and 

(c)  Additional  factors  relevant  to  local 
and  national  priorities  and  relevant  to 
the  success  of  the  project. 

For  each  proposed  project,  FTA  will 
assign  one  of  five  descriptive  ratings 
("high,"  "medium-high,"  "medium," 
"low-medium,"  or  "low")  for  each  of 
the  first  five  criteria;  information  on 


"other  factors"  will  be  reported  as 
appropriate. 

The  measures  for  the  project 
evaluation  criteria  are  described  in 
Appendix  A  to  this  rule.  FTA  may 
amend  or  modify  these  measures  in 
response  to  the  results  of  ongoing 
research  into  methods  for  evaluating  the 
benefits  of  transit  investments. 

Comment,  hi  die  NPRM  for  this  Rule, 
FTA  proposed  that  in  all  cases,  the 
proposed  new  start  would  be  evaluated 
against  both  a  no-build  and 
Transportation  System  Management 
(TSM)  alternative.  The  retention  of  the 
TSM  was  the  subject  of  substantial 
comment  in  response  to  the  NPRM.  A 
total  of  13  comments  were  submitted  on 
this  issue,  all  of  them  opposed.  Most  of 
the  commenters  felt  that  it  was 
unnecessarily  burdensome  to  maintain  a 
TSM  alternative  for  what  they  viewed  as 
solely  FTA's  purposes,  noting  that 
certain  incremental  system 
improvements  will  occur  whether  the 
new  start  is  constructed  or  not;  i.e.,  it  is 
no  longer  appropriate  to  view  the  no- 
build  alternative  as  a  "do  nothing" 
scenario.  The  most  common  suggestion 
was  that,  if  the  TSM  requirement  is 
retained,  it  shoidd  be  dropped  after 
alternatives  analysis  has  resulted  in  the 
selection  of  a  locally-preferred 
alternative. 

Response.  FTA  accepts  the  argument 
that  it  is  no  longer  appropriate  to 
assume  that  a  no-build  alternative 
presents  a  "do  nothing"  scenario.  The 
realities  of  modem  urban  and  suburban 
planning,  transportation,  and  economic 
development  make  it  virtually 
impossible  to  assume  that  no 
improvements  will  occur  if  a  proposed 
new  start  is  not  implemented.  At  the 
same  time,  however,  a  consistent 
baseline  is  needed  to  ensure  a  fair 
evaluation  of  proposed  new  starts 
projects  nationwide.  The  TSM 
alternative  has  served  well  in  this 
regard. 

In  response  to  comments  submitted 
on  this  issue  and  in  recognition  of  the 
desire  to  simplify  the  new  starts 
process,  this  Rule  eliminates  the 
requirement  for  separate  no-build  and 
TSM  alternatives,  and  instead  requires 
that  the  proposed  new  start  be  evaluated 
against  a  single  "baseline  alternative." 
The  baseline  alternative  is  best 
described  as  transit  improvements  lower 
in  cost  than  the  proposed  new  start, 
which  result  in  a  better  ratio  of 
measures  of  transit  mobility  compared 
to  cost  than  the  no  build  alternative;  the 
"best  you  can  do"  without  the  new  start 
investment.  The  piupose  of  the  baseline 
comparison  is  to  isolate  the  costs  and 
benefits  of  the  proposed  major  transit 
investment.  At  a  minimum,  the  baseline 


alternative  must  include  in  the  project 
corridor  all  reasonable  cost-effective 
transit  improvements  short  of 
investment  in  the  new  start  project. 

Depending  on  the  circumstances  and 
through  prior  agreement  with  FTA.  the 
baseline  alternative  can  be  defined 
appropriately  in  one  of  three  ways. 
First,  where  the  adopted  financially 
constrained  regional  transportation  plan 
includes  within  the  corridor  all 
reasonable  cost-effective  transit 
improvements  short  of  the  new  start 
project,  a  the  no-build  alternative  that     ' 
includes  those  improvements  may  serve 
as  the  baseline.  Second,  where 
additional  cost-effective  transit 
improvements  can  be  made  beyond 
those  provided  by  the  adopted  plan,  the 
baseline  will  incorporate  those  cost- 
effective  transit  improvements  as  well. 
Third,  where  the  proposed  new  start 
project  is  part  of  a  multimodal 
alternative  that  includes  major  highway 
components,  the  baseline  alternative 
will  be  the  preferred  multimodal 
alternative  without  the  new  start  project 
and  associated  transit  services.  Prior  to 
submittal  of  a  request  to  enter 
preliminary  engineering  for  the  new 
start  project,  grantees  must  obtain  FTA 
approval  of  the  definition  of  the 
baseline  alternative. 

Consistent  with  the  requirement  that 
differences  between  the  new  start 
project  and  the  baseline  alternative 
measuje  only  the  benefits  and  costs  of 
the  project  itself,  planning  factors 
external  to  the  new  start  project  and  its 
supporting  bus  service  must  be  the  same 
for  both  the  baseline  and  new  start 
project  alternatives.  ConsequenUy,  the 
highway  and  transit  networks  defined 
for  the  analysis  must  be  the  same 
outside  the  corridor  for  which  the  new 
start  project  is  proposed.  Further, 
policies  affecting  travel  demand  and 
travel  costs,  such  as  land  use,  transit 
fares  and  parking  costs,  must  be  applied 
consistently  to  both  the  baseline 
alternative  and  the  new  start  project 
alternative. 

The  Final  Ride  has  been  rewritten  to 
substitute  "baseline  alternative" 
wherever  "no-build  and  TSM 
alternatives"  appeared  in  the  NPRM, 
and  a  definition  for  "baseline 
alternative"  has  been  added. 

"Existing  land  use,  transit  supportive 
land  use  poUcies,  and  future  patterns" 
is  not  listed  among  the  project 
justification  criteria  contained  in  49 
U.S.C.  5309(e)(1)(B),  but  is  Usted  as  one 
of  the  "considerations"  under  49  U.S.C. 
5309(e)(3)  that  FTA  must  take  into 
account  when  determining  a  proposed 
project's  "justification."  Consistent  with 
past  practice,  we  have  included  land 
use  among  the  project  justification 
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criteria  for  a  number  of  reasons.  Transit- 
supportive  land  use,  whether  it  is  a 
factor  of  existing  patterns,  existing  local 
policies,  or  planned  future  development 
which  targets  development  around  the 
Federally-assisted  project,  has  been  an 
important  indicator  of  future  project 
success.  Additionally,  TEA-21  added 
two  new  land-use-related  considerations 
to  the  project  evaluation  process:  The 
reduction  in  local  inhastructiu-e  costs 
achieved  through  compact  land  use 
development  {49  U.S.C.  5309(e)(3)(B)), 
and  the  cost  of  suburban  sprawl  (49 
U.S.C.  5309(e)(3)(C)).  This  appears  to  be 
a  clear  intent  by  Congress  to  give 
additional  attention  to  this  issue.  The 
NPRM  for  this  Rule  labeled  the  land  use 
criteria  as  "transit  supportive  existing 
land  use  policies  and  hiture  patterns." 
This  has  been  changed  to  "existing  land 
use,  transit  supportive  land  use  plans, 
and  future  patterns"  in  this  Rule,  to 
more  accurately  reflect  FTA's  practices 
in  evaluating  land  use  issues  relating  to 
proposed  new  starts.  The  imderlying 
factors  described  in  paragraph  (e)  of 
Appendix  A  to  this  rule  have  been 
revised  in  response  to  this  change. 
In  making  the  determination  of 
project  justification,  49  U.S.C.  5309(e)(3) 
requires  the  FTA  to  consider  a  variety 
of  factors,  as  follows: 

1.  The  direct  and  indirect  costs  of 
relevant  alternatives; 

2.  Factors  such  as  congestion  relief, 
improved  mobility,  air  pollution,  noise 
pollution,  energy  consumption,  and  all 
associated  ancillary  and  mitigation  costs 
necessary  to  carry  out  each  alternative 
analyzed; 

3.  Existing  land  use,  mass 
transportation-supportive  land  use 
policies,  future  patterns,  and  the  cost  of 
suburban  sprawl; 

4.  The  degree  to  which  the  project 
increases  the  mobility  of  the  mass 
transportation  dependent  population  or  • 
promotes  economic  development; 

5.  Population  density  and  current 
transit  ridership  in  the  corridor; 

6.  The  technical  capability  of  the 
grant  recipient  to  construct  the  project; 

7.  Differences  in  local  land, 
construction,  and  operating  costs;  and 

8.  Other  factors  that  the  Secretary 
determines  appropriate. 

This  represents  a  modest  expansion  of 
the  "considerations"  established  by 
ISTEA.  Specifically,  section  3009(e)  of 
TEA-21  added  the  consideration  for  the 
cost  of  suburban  sprawl  noted  in  (3) 
above;  for  population  density  and 
ciurent  transit  ridership  in  the  corridor 
in  (5)  above;  and  for  the  technical 
capacity  of  the  grantee  to  carry  out  the 
proposed  project  in  (6)  above.  The 
"considerations"  serve  to  illustrate  the 
project  justification  criteria,  providing 


further  detail  on  specific  information 
that  should  be  collected  and  how  the 
criteria  should  be  evaluated.  Much  of 
the  data  required  to  consider  these 
factors  is  already  developed  as  part  of 
the  existing  planning  and  project 
development  processes,  however,  as 
required  under  23  CFR  part  450  and  23 
CFR  part  771.  FTA  believes  these 
considerations  are  already  adequately 
addressed  by  the  current  project 
justification  criteria  and  measures. 

When  evaluating  proposed  new  starts 
projects,  FTA  will  apply  these  criteria  to 
the  project  as  proposed  for  Federal 
funding  under  49  U.S.C.  section  5309. 
This  means  that  if  local  project  sponsors 
are  seeking  new  starts  funding  at  this 
time  for  a  segment  of  a  larger  plaiuied 
transit  investment,  only  that  specific 
segment  will  be  evaluated. 

Comment.  FTA  received  24  comments 
relating  to  the  criteria  for  mobility 
improvements.  Of  these,  15  addressed 
the  issue  of  mobility  for  low-income 
households.  Ten  commenters 
recommended  revising  the  low-income 
mobility  measure  to  include 
destinations,  such  as  employment  areas, 
within  Vz-mile  of  boarding  points,  in 
addition  to  the  existing  measure  for 
households.  Two  commenters 
recommended  expanding  the  low- 
income  household  measure  to  include 
other  popidations  that  tend  towards 
transit-dependence,  such  as  senior 
citizens,  students,  and  persons  with 
disabilities.  One  recommended 
accounting  for  discretionary  riders,  and 
another  suggested  eliminating  the 
measure  for  low-income  mobility, 
perceiving  that  it  perpetuated  an  image 
of  transit  as  a  carrier  of  poor  people  that 
persons  of  middle-class  status  would 
not  want  to  ride.  One  commenter 
suggested  that  low-income  mobility  be 
separated  from  the  measure  for  mobility 
improvements. 

Other  comments  on  this  measure 
included  two  recommendations  to 
incorporate  a  consideration  for 
congestion,  two  requests  to  incorporate 
a  measure  for  delays  and  "incidents"  on 
the  transit  system,  various  calls  for 
"better  measures,"  and 
recommendations  that  different 
measures  be  applied  to  different  modes 
of  transit  (i.e.,  light  rail  versus 
commuter  rail). 

Response.  FTA  recognizes  that  a 
system  that  is  located  near  low-income 
households  is  of  little  use  to  residents 
unless  it  can  also  provide  access  to 
employment  centers  and  other  activity 
centers.  Therefore,  a  factor  for 
destinations  within  a  Va-mile  radius  of 
new  stations  has  been  added  to  the 
measure  for  mobility  improvements. 


FTA  is  required  by  section 
5309(e)(3)(D)  to  "consider  the  degree  to 
which  the  (proposed)  project  increases 
the  mobility  of  the  mass  transportation 
dependent  population,  or  promotes 
economic  development."  For  a  variety 
of  reasons,  low- income  households  were 
chosen  as  a  surrogate  for  measuring  the 
transit  dependent  population.  Chief 
among  these  is  the  fact  that  transit 
dependence  is  often  a  factor  of  income. 
Many  people  rely  on  transit  service  for 
basic  mobility — some  by  necessity,  and 
some  by  economic  choice;  many 
residents  of  upscale  central  city 
neighborhoods  simply  choose  not  to 
own  an  automobile.  There  is  value  in 
considering  all  of  these  people  in  the 
measure  for  basic  mobility;  however, 
were  transit  service  suddenly 
eliminated,  those  riders  with  an 
economic  choice  would  find  other 
alternatives  available  to  them.  Fvuther, 
many  of  those  riders  who  ride  transit  by 
choice  do  so  because  it  permits  them  to 
bypass  congestion  on  highways  and  city 
streets.  These  benefits  would  already  be 
accounted  for  in  the  measure  for  travel 
time  savings.  The  focus  on  low  income 
households  provides  a  clearer — though 
still  imperfect — assessment  of  how  well 
the  proposed  project  would  serve  those 
who  do  not  have  the  ability  to  choose; 
i.e.,  the  mass  transit  dependent 
population  specified  in  the  statute. 

The  comments  calling  for  better 
measures  to  assess  the  mobility 
improvements  of  a  proposed  project  are 
well  taken;  unfortiuiately,  no 
recommendations  for  new  measures  or 
methodologies  accompanied  those 
comments.  FTA  is  as  interested  as  the 
transit  industry  in  advancing  the  state  of 
the  art  of  transit  planning,  and  is 
conducting  research  into  better  ways  to 
measure  the  various  benefits  of  transit 
service,  particularly  high-quality  rail 
systems.  Beginning  on  September  1, 
2001,  this  Rule  employs  a  revised 
measure  of  travel  benefits  based  on  a 
multimodal  measure  of  perceived  travel 
times  faced  by  all  users  of  the 
transportation  system.  As  new  measures 
and  methods  become  available,  FTA 
may  amend  or  modify  this  rule. 

Comment.  Ten  comments  were 
received  on  the  criterion  for 
environmental  benefits;  no  two  were 
alike.  One  interest  group  suggested  that 
impacts  on  areas  where  energy  is 
generated  (i.e.,  the  location  of  a  remote 
generating  plant)  be  incorporated  into 
the  evaluation,  and  that  energy 
comparisons  be  made  on  a  passenger- 
mile  basis.  One  transit  operator 
recommended  incorporating  "non- 
scientific  'quality  of  life"'  factors.  Two 
interest  groups  objected  to  the  use  of 
BTUs,  with  one  suggesting  the  use  of 


vehicle  miles  traveled  (VMT)  instead 
and  the  other  suggesting  that  if  it  is 
retained,  the  measure  should  be  limited 
to  non-renewable  energy  sources  and 
should  include  energy  used  in 
construction.  Two  commented  that 
greater  weight  should  be  given  to 
proposed  projects  in  nonattainment 
areas,  and  one  individual  commenter 
recommended  that  other  benefits  should 
be  included,  such  as  reduced  parking 
demand  which  would  reduce  parking 
lot  runoff.  One  local  government 
recommended  that  the  evaluation 
consider  wetlands  and  endangered 
species  habitats. 

Response.  It  should  be  noted  that  this 
evaluation  does  not  represent  the  only 
relationship  between  the  new  starts 
process  and  environmental 
considerations.  All  proposed  new  starts 
projects  must  meet  NEPA  requirements 
as  a  condition  of  eligibility  for  funding. 
Thus,  factors  such  as  runoff,  wetlands, 
and  the  habitat  of  endangered  species 
are  already  considered.  In  addition,  EPA 
classifications  for  attainment/ 
nonattainment  are  also  considered  as 
part  of  the  evaluation  of  environmental 
benefits  for  all  proposed  new  starts 
projects. 

To  the  extent  that  "greater  weight" 
can  be  given  to  proposed  projects  in 
nonattainment  areas,  49  USC 
5309(e)(8)(B)  provides  expedited 
procedures  for  FTA  decisiomnaking  and 
prohibits  any  limitations  on  the 
simultaneous  evaluation  of  proposed 
projects  in  at  least  two  corridors  in  such 
cases.  This  is  reflected  in  paragraph  (c) 
under  §611.3  of  this  rule.  It  should  be 
noted  that  previously,  these  projects 
were  also  exempt  from  evaluation  imder 
the  new  starts  criteria;  this  provision 
was  among  those  eliminated  by  TEA- 
21. 

Quality  of  life  issues,  to  the  extent 
that  they  can  be  identified  and  defined 
for  individual  projects,  are  more 
appropriately  addressed  in  the  "other 
factors"  criteria  than  as  part  of  the 
measures  for  environmental  benefits. 

BTUs  were  chosen  as  the  measure  for 
reporting  energy  consiunption  because 
they  represent  a  universal  and 
universally-accepted  measiue  of  energy. 
While  it  may  be  possible  to  evaluate 
changes  in  energy  consumption  in  terms 
of  gallons  of  gasoline,  gallons  of  diesel 
fuel,  barrels  of  crude  oil,  kilowatt-hours 
of  electricity,  or  tons  of  coal,  a  universal 
measure  is  needed  to  compare  these 
energy  sources  to  each  other  and  to 
evaluate  the  benefits  of  one  project  in 
comparison  to  others. 

Comment.  Three  comments  were 
submitted  on  the  measures  for 
evaluating  operating  efficiencies.  One 
operator  of  a  major  northeastern  transit 


system  commented  that  the  change  in 
operating  cost  per  passenger  mile  would 
give  high  marks  for  crowding  and 
penalize  proposed  projects  that  would 
mitigate  crowding,  a  topic  that  was 
raised  by  others  in  comments  relating  to 
the  measure  for  cost  effectiveness.  One 
interest  group  recommended  no  changes 
to  the  measure,  but  suggested  that  the 
TSM  alternative  be  dropped  after  entry 
into  preliminary  engineering  and 
proposed  language  for  incorporation 
into  the  rule.  One  individual  commenter 
opined  that  cost  per  passenger  mile  is 
easily  manipulated,  costs  vary  across 
the  country,  and  recommended  the 
establishment  of  thresholds  for  niunber 
of  peak  and  off-peak  passengers,  with  a 
pass/fail  rating. 

Response.  Concerns  regarding  the 
"ease"  with  which  information  for  this 
measure  might  be  "manipulated"  are 
noted,  but  they  are  ultimately  not 
relevant  to  the  process.  Project  sponsors 
are  required  to  certify  to  FTA  that  the 
information  submitted  under  the  project 
evaluation  criteria  is  developed  in 
compliance  with  FTA's  technical 
guidance.  Any  attempt  at  manipulation 
of  data  would  Ukely  be  discovered 
during  the  evaluation  and  approval 
process.  This  measure  is  but  one  of  the 
many  criteria  under  which  proposed 
new  starts  are  evaluated,  and  will  not  by 
itself  "make  or  break"  a  project.  The 
other  comments  are  addressed 
elsewhere  in  the  preamble  to  this  nile. 

Comment.  FTA  received  a  total  of  32 
comments  on  the  measure  for  cost 
effectiveness.  The  NPRM  for  this  rule 
solicited  comment  on  the  retention  of 
FTA's  historical  "cost  per  new  rider"  (or 
more  properly,  incremental  cost  per 
incremental  rider)  measure  to  indicate 
cost  effectiveness,  and  asked  if  there 
were  other  measurements.  Twenty-three 
comments  were  submitted  in  response 
this  request.  An  additional  nine 
commenters  addressed  this  issue  as  part 
of  their  general  comments  on  the  NPRM. 
All  were  unanimous  in  their  assertion 
that  the  cost  effectiveness  measure 
should  "roll  up"  additional  benefits 
beyond  incremental  cost  per 
incremental  rider.  The  consensus  was 
that  focusing  on  new  riders  alone 
ignores  benefits  to  other  riders,  and  thus 
biases  the  measure  against  older  cities 
with  "matiue"  transit  systems  where  the 
focus  of  a  proposed  new  start  would  be 
on  improving  service,  not  attracting  new 
riders.  Most  recommended  a  measure 
based  on  "cost  per  benefiting  rider"  or 
simply  "cost  per  rider."  The  most 
common  examples  of  benefits  given  in 
conunents  were  reductions  in  crowding 
and  travel  time  savings.  A  trade  group 
representing  the  transit  industry 
recommended  the  formation  of  a 


committee  to  study  the  issues.  One 
transit  operator  recommended  a  "full- 
cost  accoimting  approach" 
incorporating  the  full  range  of  societal 
impacts,  including  local  policy 
decisions  on  land  use  and  parking; 
another  operator  recommended  a 
measure  based  on  transit  system 
throughput.  Others  recommended 
including  cost  per  new  trip,  new  riders 
attracted  to  the  existing  system  by  the 
new  start,  total  annualized  cost  per 
rider,  travel  time  savings,  and 
accounting  for  the  conversion  of 
multimodal  trips  to  transit  trips,  and 
single-occupant  vehicle  (SOV)  trips  to 
multimodal  trips. 

Response.  It  is  important  to  note  that 
the  measiue  for  cost  effectiveness  is  not 
intended  to  be  a  single,  stand-alone 
indicator  of  die  merits  of  a  proposed 
new  starts  project.  It  is  but  one  part  of 
the  multiple  measure  method  that  FTA 
uses  to  evaluate  project  justification 
under  the  statutory  criteria.  While  cost 
effectiveness  is  an  important 
consideration,  so  are  mobility 
improvements,  environmental  benefits, 
and  the  other  factors  described  both  in 
TEA-21  and  elsewhere  in  this  rule. 

However,  FTA  is  aware  that  the  cost 
effectiveness  measure  is  often 
interpreted  by  project  sponsors,  State 
and  local  decisioiunakers,  and  even 
elsewhere  within  the  Executive  and 
Legislative  branches  of  the  Federal 
government  as  "the"  measure  that  will 
"make  or  break"  a  proposed  new  start. 
In  light  of  this,  and  in  response  to  the 
unanimous  call  by  commenters  for  a 
"better"  measure  of  cost  effectiveness, 
FTA  has  developed  a  measure  of 
"transportation  system  user  benefits"  to 
more  accurately  address  the  criteria  for 
cost  effectiveness.  In  simple  terms,  the 
basic  goal  of  any  major  transportation 
investment  is  to  reduce  the  amount  of 
travel  time  and  out-of-pocket  costs  that 
people  inciu  for  taking  a  trip;  the  cost 
of  mobility.  The  new  Transportation 
System  User  Benefits  measure  of  cost 
effectiveness  measures  the  change  in 
these  costs,  and  accounts  for  changes  to 
transit,  highway,  and  other  modes  of 
travel. 

This  new  cost  effectiveness  measure 
replaces  the  current  "dollars  per  new 
rider"  figxu-e  that  can  be — and  often  is — 
perceived  as  "subsidy  per  new  rider." 
This  approach  de-emphasizes  new 
riders  and  measures  not  only  the 
benefits  to  people  who  change  modes, 
but  also  accounts  for  benefits  within 
modes  [i.e.,  benefits  to  existing  riders 
and  highway  users). 

The  Transportation  System  User 
Benefits  measure  is  not  new  to  FTA  or 
to  the  new  starts  project  evaluation 
process.  A  similar  combination  of  cost 


76874         Federal  Register / Vol.  65,  No.  236 / Thursday,  December  7,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  236 /Thursday,  December  7.  2000 /Rules  and  Regulations         76875 


and  travel  time  savings  for  new  and 
existing  riders  was  identified  as  a 
measure  for  cost  effectiveness  in  the 
1984  Statement  of  Policy  on  Urban  Mass 
Transportation  Major  Capital 
Investments. 

User  benefits  are  a  good  measure  of 
the  effectiveness  of  a  major  transit 
investment;  however,  the 
Transportation  System  User  Benefits 
measure  should  not  be  interpreted  as  a 
single  measure  of  all  of  the  expected 
benefits  of  a  new  starts  project.  Those  in 
search  of  a  single  measiue  that  "rolls 
up"  the  overall  benefits  expected  of  a 
proposed  new  start  should  direct  their 
attention  towards  the  overall  rating  for 
project  justification;  the  Transportation 
System  User  Benefits  measiue  of  cost 
effectiveness  is  but  a  single  component. 

This  rule  has  been  revised  to  reflect 
this  new  approach.  In  addition,  FTA 
will  publish  guidance  describing  how 
project  sponsors  should  calculate  and 
report  the  new  cost  effectiveness 
measure  for  evaluation  purposes.  The 
new  Transportation  System  User 
Benefits  measure  of  cost  effectiveness 
will  be  phased  in  over  time,  becoming 
effective  on  September  1,  2001. 

Comment.  FTA  received  a  total  of  19 
comments  relating  to  the  land  use 
criterion.  In  general,  the  comments 
reflected  a  general  concern  over  how 
land  use  will  be  measured  and  used  as 
a  factor  for  project  evaluation. 

While  there  was  no  clear  pattern  to 
the  comments,  a  number  of  recurring 
themes  were  apparent.  One  of  these 
themes  was  "flexibility."  A  transit 
industry  trade  association  and  a  new 
starts  interest  group  supported  the 
measure  in  general,  but  noted  that  its 
application  should  be  flexible  enough  to 
account  for  regional  differences,  and 
that  guidance  would  be  essential;  one 
recommended  that  FTA  undertake  a 
study  of  the  "cost  of  sprawl"  and 
suggested  alternative  language  for  the 
final  rule.  One  transit  operator 
submitted  conunents  in  support  of  the 
trade  association. 

The  second  theme  that  arose  from  the 
comments  concerned  the  application  of 
the  land  use  measiu'e.  Five  commenters 
expressed  confusion  or  concern  over  a 
perceived  vagueness  of  the  land  use 
criterion,  terming  it  "nebulous," 
"vague"  and  "ambiguous."  Two 
commenters  noted  that  land  use  issues 
would  already  be  captured  by  other 
project  justification  measiu-es  or  through 
the  modeling  process,  and  two  others 
expressed  concerns  over  a  perceived 
reporting  biu'den.  Two  more  commented 
that  land  use  would  vary  greaUy  by 
alternative  and  ahgnment.  One  transit 
operator  in  a  major  northeastern  city 
and  one  commenter  at  the  Oakland,  CA 


workshop  expressed  concern  that  the 
measure  for  land  use  would  bias  the 
new  starts  process  in  favor  of  subiu'ban 
projects.  One  transit  operator  in  a 
southwestern  city  that  does  not  have 
zoning  ordinances  recommended 
incorporating  a  consideration  for 
volimtary  actions  by  the  community  to 
coordinate  station  area  development, 
and  objected  to  the  elevation  of  land  use 
considerations  to  the  "status"  of  the 
other  statutory  criteria.  An  operator  in 
another  southwestern  city  in  the  same 
State  commented  that  ratings  should  be 
based  only  on  factors  over  which  transit 
operators  have  control,  and  noted  that 
similar  evaluation  criteria  should  be 
applied  to  FHWA  funds.  In  contrast,  a 
council  of  governments  from  a  city  in 
the  Pacific  Northwest  recommended 
that  FTA  give  significant  weight  to 
regions  with  a  history  of  containing 
sprawl. 

The  final  common  theme  among  some 
of  the  commenters  was  to  question  the 
connection  between  land  use  and 
transportation  planning.  One 
commenter  noted  that  the  criterion 
assiunes  coordination  between 
transportation  and  planning,  and  two 
questioned  or  flatly  rejected  any 
correlation  between  transportation  and 
land  use. 

Response.  This  rule  does  not 
represent  a  substantial  change  from 
existing  FTA  policy  or  practice.  Even 
prior  to  TEA-21,  FTA  included  land  use 
among  the  primary  evaluation  criteria. 
As  noted  earlier  in  this  preamble,  while 
land  use  is  not  one  of  the  project 
justification  criteria  specified  in  Federal 
transit  law,  it  is  included  among  the 
factors  that  FTA  is  to  consider  when 
applying  those  criteria.  Additionally, 
TEA-21  added  two  new  land  use 
considerations  to  the  evaluation 
process;  a  clear  intent  by  Congress  to 
give  additional  attention  to  this  issue. 
Contrary  to  those  comments  that 
questioned  the  link  between 
transportation  and  land  use,  FTA  has 
found  that  transit  supportive  local  land 
use  policies  have  been  an  important 
indicator  of  the  futiu^  success  of 
Federally-assisted  new  starts  projects. 

In  response  to  the  conunent  that 
highway  projects  should  be  subject  to  a 
similar  evaluation  of  land  use,  FTA  is 
tempted  to  agree.  However,  as  noted  in 
response  to  a  similar  comment  on  the 
alternatives  analysis  requirement, 
highway  projects  are  funded  under  a 
formula  program  and  are  not  subject  to 
the  same  evaluation  process  as  transit 
new  starts,  which  are  funded  under  a 
discretionary  program,  and  FTA  is  not 
at  liberty  to  change  the  law  or  otherwise 
impose  such  a  requirement. 


Finally,  in  terms  of  flexibility  in  the 
apphcation  of  the  land  use  criteria,  FTA 
finds  that  the  existing  process,  which 
will  continue  under  this  rule,  offers  an 
acceptable  balance  between  the  need  for 
comparability  among  proposed  projects 
and  the  desire  to  permit  project 
sponsors  in  each  region  to  highlight 
their  own  successes  in  linking  transit 
and  land  use  planning.  This  can  and 
often  does  include  privately-sponsored 
transit-oriented  development.  A  new 
starts  investment  requires  a  regional 
commitment  by  a  variety  of  State  and 
local  agencies,  as  well  as  the  community 
at  large;  those  who  have  a  stake  in  the 
financing  and  construction  of  a  new 
start  also  have  a  stake  in  its  ultimate 
success.  Thus,  it  is  not  unreasonable  to 
expect  the  same  degree  of  commitment 
to  regional  planning  as  to  project 
funding. 

Reflecting  that  same  concept  of  local 
commitment,  this  Rule  also  incorporates 
an  element  for  pedestrian  mobility  into 
the  land  use  measiu^e.  Pedestrian 
mobility  has  been  a  component  of  FTA's 
land  use  evaluation,  as  described  in 
guidance  issued  each  year  at  the 
beginning  of  the  data  collection  process. 
This  Rule  formalizes  that  approach. 
Pedestrian  facilities  represent  the  basic, 
common  liidc  among  all  modes  of 
transportation;  therefore,  a  regional 
emphasis  on  pedestrian  faciUties  and 
systems  as  part  of  land  use  planning 
will  enhance  the  mobility  of  the 
population  and  the  utility  of  the 
planned  transit  investment.  Language 
has  been  added  to  appendix  A  of  this 
Rule  to  specify  that  the  land  use 
measiue  will  include  consideration  of 
existing  and  planned  pedestrian 
facilities,  which  are  expected  to  reflect 
curb  ramp  transition  plans  and 
milestones  as  required  under  28  CFR 
35.150(d)(2). 

F.  Section  611.11:  Local  Financial 
Commitment 

Section  5309(e)(1)(C)  requires  that 
proposed  projects  also  be  supported  by 
an  acceptable  degree  of  local  financial 
commitment,  including  evidence  of 
stable  and  dependable  financing  soiuces 
to  construct,  maintain  and  operate  th^ 
system  or  extension.  This  proposed  rule 
retains  the  following  measures  for 
evaluation  of  the  local  financial 
commitment  to  a  proposed  project: 

1 .  The  proposed  share  of  total  project 
costs  from  sources  other  than  the 
section  5309  new  starts  program, 
including  Federal  formula  and  flexible 
funds,  the  local  match  required  by 
Federal  law,  any  additional  capital 
funding  ("overmatch"),  and  the  degree 
to  which  initial  planning  activities  have 


been  carried  out  without  relying  on 
funds  from  §  5309. 

Comment.  Three  commenters 
expressed  confusion  over  whether  "non- 
5309  funds"  included  ordy  local  funds, 
or  whether  other  Federal  funds  would 
be  counted  as  part  of  "local"  funding. 

Response.  Paragraph  (a)  under  the 
heading,  "Local  Financial 
Commitment"  in  Appendix  A  to  this 
rule  has  been  revised  to  specify  that  the 
proposed  local  share  of  project  costs  is 
defined  as  the  percentage  of  capital 
costs  to  be  met  using  funds  from  sources 
other  than  the  new  starts  program  under 
49  U.S.C.  5309.  Thus,  the  use  of  flexible 
funds  from  other  Federal  soiuces  will 
not  be  considered  as  part  of  the  "Federal 
share"  for  purposes  of  evaluation  under 
this  Rule  (though  for  purposes  of 
funding  eligibility  the  statutory  ratio  of 
at  least  20  percent  local  funding  must 
still  be  met  using  other  than  Federal 
funds). 

2.  The  stability  and  reliability  of  the 
proposed  capital  financing  plan  (rated 
"high,"  "medium-high,"  "medium," 
"low-mediiun,"  or  "low"). 

3.  The  stability  and  reliability  of  the 
sponsoring  agency  to  fund  the  operating 
needs  of  the  entire  transit  system  as 
plaimed  once  the  guideway  project  is 
built.  Ratings  of  "high,"  "medium- 
high,"  "medium,"  "low-medium,"  or 
"low"  will  be  used  to  describe  stability 
and  reliability  of  operating  revenue. 

The  measures  for  these  criteria  are 
carried  over  intact  from  those  used 
previously,  and  are  more  fully 
explained  in  Appendix  A.  The  only 
changes  are  that  "overmatch"  was 
added  as  a  statutory  consideration  by 
TEA-21,  and  an  acknowledgement  was 
added  that  FTA  will  consider  whether 
adequate  provisions  have  been  made  to 
fund  the  capital  needs  of  the  entire 
transit  system  as  planned,  including  key 
station  plans  and  milestones  as  required 
by  the  Americans  with  Disabilities  Act. 

Conunent.  Eleven  commenters 
expressed  varying  opinions  and  made 
niunerous  recommendations  on  the 
local  financial  coimnitment  criteria,  but 
no  clear  theme  emerged.  A  transit 
industry  trade  group  lu^ed  FTA  to 
consider  not  only  the  strength  of  the 
funding  plan,  but  also  the  degree  of 
commitment,  the  level  of  policy 
commitment  to  the  project  and  funds 
already  seciued,  and  recommended 
addressing  the  level  of  commitment  to 
the  overall  capital  program.  One  transit 
operator  from  the  mid-AUantic  region 
expressed  support  for  the  trade 
association's  position.  An  industry 
interest  group  requested  more  detailed, 
prescriptive  requirements.  One  State 
DOT  that  is  also  a  Statewide  transit 
operator  wrote  in  support  of  their  trust- 


fund-supported  Statewide  intermodal 
system,  and  stated  that  projects  in  such 
States  should  not  be  judged  inferior  to 
those  that  rely  on  project-specific  ballot 
measiu^s. 

Response.  The  existing  project 
evaluation  and  rating  process,  already 
accoimts  for  factors  such  as  the  strength 
of  the  local  commitment,  the  level  of 
policy  commitment  to  the  proposed 
project,  the  level  of  conunitment  to  the 
overall  capital  program.  This  practice 
would  continue  under  this  rule. 
Contrary  to  the  comment  implying  that 
Statewide  trust  funds  would  be  judged 
"inferior"  to  other  financing  plans,  such 
dedicated  funding  sources  offer  a 
distinct  advantage  in  the  rating  process. 
It  should  be  noted,  however,  that  the 
mere  existence  of  a  dedicated  Statewide 
funding  soiuce  is  not  sufficient  to 
achieve  a  high  rating;  as  a  project 
proceeds  through  preliminary 
engineering  and  final  design,  evidence 
that  sufficient  funds  have  been 
committed  and  programmed  to  the 
project  will  also  be  required.  The 
comment  that  this  Rule  is  not 
prescriptive  enough  is  puzzUng;  Federal 
agencies  are  more  often  criticized  for 
being  too  prescriptive  and  inflexible. 
This  Rule  is  intended  to  strike  a  balance 
between  the  need  to  apply  a  consistent 
standard,  and  the  need  to  allow  for  the 
differences  inherent  in  locally-derived 
projects. 

G.  Section  611.13:  Overall  Project 
Ratings 

Perhaps  the  most  significant  change  to 
this  process  brought  by  TEA-21  is  the 
requirement  that  FTA  establish 
siunmary  recommendations  for  each 
project,  in  addition  to  the  ratings  for 
each  of  the  project  justification  criteria. 
Section  5309(e)(6)  requires  FTA  to 
"evaluate  and  rate  (each)  project  as 
'highly  recommended,'  'recommended,' 
or  'not  recommended,'  "  based  on  the 
residts  of  the  project  evaluation  process. 
It  also  requires  that  ratings  be  assigned 
to  each  of  the  individual  evaluation 
criteria. 

FTA  will  combine  the  ratings  for  each 
of  the  financial  rating  factors  and  project 
justification  criteria  into  overall 
"finance"  and  "justification"  ratings  of 
"high,"  "medium-high,"  "mediiun," 
"low-medium,"  or  "low."  These  ratings 
will  then  be  combined  into  the  single, 
overall  project  ratings  required  by  TEA- 
21.  For  a  proposed  project  to  be  rated  as 
"recommended,"  it  must  be  rated  at 
least  "medium"  in  terms  of  both  finance 
and  justification.  To  be  "highly 
recommended,"  a  proposed  project 
must  be  rated  at  least  "medium-high" 
for  both  finance  and  justification. 
Proposed  projects  not  rated  at  least 


"medium"  in  both  finance  and 
justification  will  be  rated  as  "not 
recommended."  These  ratings  will  be 
used  both  to  approve  entry  into 
preliminary  engineering  and  final 
design,  as  input  to  recommend 
proposed  projects  for  Federal  funding 
commitments,  and  for  purposes  of  the 
Annual  and  Supplemental  Reports  on 
New  Starts  under  section  5309(o)(l)  and 
(2).  A  proposed  project  must  receive  a 
rating  of  at  least  "recommended"  in 
order  to  be  approved  for  any  of  these 
piuposes. 

Comment.  A  total  of  14  comments 
addressed  the  overall  project  ratings. 
Virtually  all  of  them  expressed 
discomfort  with  the  terms,  particularly 
the  term,  "not  recommended."  The  most 
common  concern  was  that  a  meritorious 
project  would  be  rated  "not 
recommended"  simply  because  it  had 
not  been  sufficiently  developed  to  be 
rated.  Nine  commenters  suggested 
renaming  the  "not  recommended" 
rating  or  creating  a  separate  rating  such 
as  "not  ready  for  recommendation," 
"not  rated,"  "not  ready,"  "incomplete," 
or  "not  currendy  recommended."  One 
conunent er  at  the  Washington,  DC 
workshop  noted  that  proposed  projects 
that  "fail"  should  be  provided  with 
information  explaining  the  rationale  for 
the  ratings.  There  was  also  substantial 
discussion  at  all  three  workshops 
concerning  the  permanence  of  the 
ratings,  opportunities  to  change  ratings, 
and  so  forth. 

Response.  The  terms  used  for  the 
overall  project  ratings — "highly 
recommended,"  "recommended"  and 
"not  recommended"  "  are  established  in 
law  by  TEA-21,  and  FTA  is  not  at 
liberty  to  change  them.  We  can, 
however,  elaborate.  While  the  names 
used  for  the  overall  ratings  wUl 
continue  to  be  given  as  "highly 
recommended,"  "recommended"  and 
"not  recommended,"  in  the  case  of  the 
"not  recommended"  rating  we  will 
indicate  the  reason  for  the  rating.  In 
order  to  be  rated  at  least 
"recommended,"  a  proposed  new  starts 
project  must  be  rated  at  least  "medium" 
for  both  project  justification  and  local 
financial  commitment.  In  order  to  be 
rated  at  least  "medium"  for  local 
financial  commitment,  a  proposed 
project  must  be  rated  at  least  "medium" 
in  terms  of  the  stability  and  reUabihty 
of  operating  funds,  and  the  stabihty  and 
reliability  of  capital  funding.  When  a 
proposed  project  is  rated  "not 
recommended,"  FTA  will  indicate 
which  of  these  areas  requires 
improvement:  "J"  for  project 
justification,  "O"  for  the  operating 
funding  plan,  and  "C"  for  the  capital 
funding  plan.  Thus,  a  proposed  new 
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start  that  was  found  to  need 
improvemeat  in  the  capital  plan  would 
be  rated  "not  reconunended  (C)."  This 
will  provide  project  sponsors.  State, 
local,  and  Federal  decisionmakers,  and 
the  public  at  large  with  a  simple  means 
to  identify  the  basis  for  the  project 
rating.  In  addition,  the  Annual  and 
Supplemental  Reports  on  New  Starts,  as 
well  as  all  project-specific  FTA 
correspondence,  will  contain  language 
that  discusses  the  reasoning  behind  the 
rating  and  note  that  all  ratings  are 
subject  to  change. 

Comment.  Three  commenters 
recommended  that  the  ratings  be  tied  to 
a  proposed  projects  stage  of 
development;  i.e.,  different  standards 
for  prehminary  engineering  and  final 
design. 

Response.  FTA  has  historically 
appbed  different  rating  standards  for 
different  stages  of  project  development, 
recognizing  that  it  is  not  possible  to 
expect  the  same  level  of  detail  or  degree 
of  certainty  for  proposed  projects  that 
are  in  preliminary  engineering  as  for 
those  nearing  the  end  of  final  design 
and  contemplating  FFGAs.  Each  edition 
of  the  Annual  Report  on  New  Starts 
contains  tables  describing  the  standards 
applied  for  each. of  the  criteria  at  each 
stage  of  development.  This  Rule  does 
not  change  FTA's  historical  approach. 

It  is  important  to  note  that  a  rating  of 
"recommended"  does  not  translate 
directiy  into  a  funding  recommendation 
in  any  given  fiscal  year.  Rather,  the 
overall  project  ratings  are  intended  to 
reflect  overall  project  merit.  Proposed 
projects  that  are  rated  "recommended" 
or  "highly  recommended,"  and  have 
been  sufficienUy  developed  for 
consideration  of  a  Federal  funding 
commitment  (i.e.,  FFGA),  will  be 
eligible  for  funding  recommendations  in 
the  Administration's  proposed  budget 
for  a  given  fiscal  year. 

Comment.  A  transit  industry  trade 
association  expressed  concern  that 
proposed  projects  in  the  early  stages  of 
development  woidd  be  rated  "not 
reconunended"  because  sufficient 
information  has  not  been  developed  to 
address  the  justification  criteria,  and/or 
local  funding  is  not  in  place.  This,  they 
advise,  would  compromise  the  future  of 
such  projects.  They  therefore  suggested 
that  the  statutory  ratings  of  "highly 
recommended,"  "recommended,"  and 
"not  recommended"  be  used  only  in  the 
context  of  annual  funding 
recommendations  to  Congress. 

Response.  The  distinction  between  a 
rating  of  "recommended"  and  a  funding 
recommendation  continues  to  be  the 
subject  of  much  confusion.  The 
comments  submitted  by  the  trade 
association  are  most  illustrative  of  this 


confusion.  They  are  concerned  that 
projects  that  are  "not  ready"  to  be  rated 
will  be  unfairly  given  a  "not 
recommended"  rating  simply  because 
they  are  still  early  in  the  development 
process.  They  therefore  suggest  4hat  the 
overall  ratings  be  used  only  for  purposes 
of  FTA's  aimual  funding 
reconunendations  to  Congress,  and  not 
as  an  indicator  of  overall  merit.  Were 
FTA  to  adopt  this  suggestion,  however, 
it  would  guarantee  that  all  projects  for 
which  FTA  did  not  recommend  funding 
in  the  President's  budget  request  would 
receive  a  summary  rating  of  "not 
recommended,"  regardless  of  merit;  i.e., 
it  would  actually  cause  the  effect  the 
trade  association  wishes  to  avoid,  and 
would  increase,  not  decrease,  the  degree 
of  confusion  over  these  ratings.  FTA  is 
convinced  that  Congress  intended  for 
the  overall  ratings  to  be  used  to  denote 
project  merit,  and  that  FTA's  practice  of 
applying  different  rating  standards  at 
different  stages  of  project  development 
already  prevents  the  difficulties 
imagined  by  the  trade  association. 
Further,  FTA  would  like  to  remind  the 
transit  industry.  Federal,  State  and  local 
decisiorunakers,  and  the  public  at  large 
that  proposed  new  starts  projects  are  re- 
rated  at  least  annually  for  the  Annual 
Report  on  New  Starts,  as  well  as  at  the 
time  approval  is  sought  for  entry  into 
preliminary  engineering,  final  design, 
and  entry  into  an  FFGA.  The  overall 
ratings  are  not  permanent  judgements  of 
project  worth. 

Comment.  One  transit  operator 
objected  to  the  statutorily-required 
approval  to  enter  preliminary 
engineering  and  final  design,  urging  that 
proposed  projects  be  permitted  to 
proceed  regardless  of  funding 
recommendations.  This  same  operator 
also  objected  to  the  requirement  that 
proposed  projects  be  rated  at  least 
"medium"  for  both  finance  and 
justification,  claiming  that  one  category 
should  be  sufficient. 

Response.  This  comment  also  reflects 
confusion  regarding  the  annual  funding 
recommendations  versus  a  rating  of 
"recommended."  Neither  FTA's  project 
funding  recommendations  nor  annual 
appropriations  earmarks  have  any 
bearing  on  FTA's  approval  for  a 
proposed  project  to  enter  the  next  phase 
of  development.  FTA  is  not  persuaded 
by  the  argiunent  that  a  rating  of  at  least 
"medixun"  for  either  justification  or 
finance  is  sufficient,  and  will  continue 
to  require  both.  To  do  otherwise  would 
be  to  suggest  that  enough  money  can 
offset  a  poorly  justified  project,  or  that 
the  inability  of  project  sponsors  to 
seeing  adequate  funding  would  not  be  a 
barrier  if  the  proposed  project  is  "good 
enough."  Clearly  neither  is  the  case.  It 


takes  a  worthy  prbject  with  a  sound 
local  financial  commitment  to  ensine  a 
successful  new  start. 

Vn.  Response  to  Request  for  Comments 
on  Particular  Issues 

The  NPRM  specifically  solicited 
comment  on  four  issues:  (1)  Should  FTA 
establish  "threshold"  or  "pass/fail" 
values  for  evaluating  each  of  the  project 
evaluation  criteria,  and  if  so,  what 
values  would  be  appropriate;  (2)  Are 
there  other  means  for  measiuing  cost 
effectiveness  than  the  current  "cost  per 
new  rider"  measuire;  (3)  How  should 
FTA  evaluate  the  "technical  capability" 
of  project  sponsors,  and  what  "other 
factors"  might  be  appropriate;  and  (4) 
How  much  relative  attention  should  be 
given  to  each  of  the  criteria  in 
establishing  the  overall  project  ratings. 
A  total  of  31  individuals  or 
organizations  submitted  comments  on 
one  or  more  of  these  questions. 

Question  1 :  Threshold  Values. 
Consistent  with  FTA's  1996  Statement 
of  Policy  and  prior  practice,  this 
proposed  rule  does  not  establish 
"threshold"  values  for  the  statutory 
project  justification  criteria.  Instead,  we 
rate  each  project  as  "high,"  "mediiun- 
high,"  "medium,"  "low-mediiun,"  or 
"low"  according  to  its  individual  merits 
under  each  of  the  measiues.  Should 
FTA  establish  "threshold"  or  "pass/fail" 
values  for  evaluating  each  of  these 
criteria?  If  so,  what  thresholds  are 
appropriate  for  each  criterion? 

Conmient.  Of  the  16  responses 
received  on  this  issue,  12  opposed  the 
establishment  of  any  type  of  threshold 
or  pass/fail  values  for  the  criteria.  One 
interest  group  and  one  local  government 
entity  dissented,  supporting  such 
requirements.  One  transit  operator 
supported  thresholds,  but  only  on  the 
condition  that  FTA  revise  the  cost 
effectiveness  measure  to  account  for 
additional  benefits  such  as  travel  time 
savings.  One  conunenter  at  the  Oakland, 
CA  workshop  commented  that  any 
thresholds  would  have  to  accoimt  for 
geographic  differences.  One  operator 
noted  that  if  thresholds  are  deemed 
necessary,  they  should  be  based  on  the 
mean  or  lowest  value  for  prior 
"recommended"  projects,  or  ranges 
should  be  established. 

Response.  This  rule  does  not  establish 
threshold  values  for  rating  purposes. 

Question  2:  Cost  Effectiveness.  FTA 
has  historically  relied  on  the  measure  of 
"cost  per  new  rider"  (more  precisely, 
incremental  cost  per  incremental  rider) 
to  indicate  cost  effectiveness,  an 
approach  retained  in  this  proposed  rule. 
Are  there  other  means  for  measuring  the 
cost  effectiveness  of  a  proposed  new 
starts  project? 


Comment.  The  23  comments  that 
specifically  addressed  this  question 
were  unanimous  in  the  assertion  that 
the  cost  effectiveness  measiue  should 
"roll  up"  additional  benefits  beyond 
incremental  cost  per  incremental  rider. 
The  consensus  was  that  focusing  on 
new  riders  alone  ignores  benefits  to 
other  riders,  and  thus  biases  the 
measure  against  older  cities  with 
"mature"  transit  systems  where  the 
focus  of  a  proposed  new  start  would  be 
on  improving  service,  not  attracting  new 
riders.  Most  recommended  a  measure 
based  on  "cost  per  'benefiting'  rider"  or 
simply  "cost  per  rider."  The  most 
conunon  examples  of  benefits  given  in 
comments  were  reductions  in  crowding 
and  travel  time  savings.  A  trade  group 
representing  the  interests  of  the  transit 
industry  recommended  the  formation  of 
a  committee  to  study  the  issues.  One 
transit  operator  recommended  a  "full- 
cost  accounting  approach" 
incorporating  the  full  range  of  societal 
impacts,  including  local  policy 
decisions  on  land  use  and  parking; 
another  operator  recommended  a 
measure  based  on  transit  system 
throughput. 

Response.  In  response  to  the  near- 
universal  call  for  a  new  measure  of  cost 
effectiveness,  FTA  has  developed  a  new 
Transportation  System  User  Benefits 
measiue.  This  measure  is  described 
more  fully  in  the  section  of  the 
preamble  to  this  rule  that  discusses 
comments  to  the  cost  effectiveness 
measure.  It  should  be  repeated, 
however,  that  the  Transportation 
System  User  Benefits  Measure  will  be 
used  to  evaluate  cost  effectiveness;  the 
overall  measure  for  project  justification 
represents  the  "roll-up"  of  anticipated 
benefits. 

Question  3:  Technical  Capability/ 
Other  Factors.  49  U.S.C.  5309(e)(3) 
establishes  a  number  of  "factors"  that 
FTA  must  consider  when  evaluating 
proposed  projects  under  the  justification 
criteria.  In  particular,  49  U.S.C. 
5309(e)(3)(F)  directs  us  to  "consider  the 
technical  capabiUty  of  the  grant 
recipient  to  construct  the  project,"  and 
49  U.S.C.  5309(e)(3)(H)  directs  FTA  to 
consider  "other  factors"  as 
"appropriate."  How  should  FTA 
evaluate  the  "technical  capability"  of 
project  sponsors?  What  "other  factors" 
might  be  appropriate? 

Comment.  Oi  the  18  commenters  who 
responded  to  this  question,  14 
recommended  that  technical  capacity  be 
based  on  factors  related  to  the  project 
sponsor's  experience  or  "track  record" 
with  prior  new  starts,  the  strength  of  the 
project's  management  plan,  or  some 
combination  of  these  factors.  One 
interest  group  and  one  transit  operator 


noted  that  most  project  sponsors  lack 
the  teclmical  expertise  to  implement  a 
new  start,  which  is  why  they  hire 
contractors;  one  of  these  conunenters 
asserted  that  any  technical  capacity 
measure  would  therefore  favor  existing 
systems  with  their  own  technical  staff. 
However,  seven  commenters 
recommended  that  the  experience  of 
contractors,  management  teams,  and/or 
other  agency  resoiut:es  be  considered. 
Two  commenters  recommended  an 
evaluation  including  sponsors'  prior 
success  in  obtaining  local  funds.  One 
conunenter  at  the  Oakland  workshop 
expressed  confusion  regarding  the 
difference  between  a  measuire  for 
technical  capacity  and  the  triennial 
review  process. 

Response.  FTA  intends  to  use  the 
technical  capacity  factor  as  an  indicator 
of  the  abiUty  of  the  project  sponsor(s)  to 
successfully  implement  a  proposed  new 
start,  as  well  as  an  indicator  of  project 
"readiness."  To  successfully  implement 
a  new  starts  project,  the  project 
sponsor(s)  must  meet  the  same  basic 
legal,  financial,  and  eligibility 
requirements  for  all  FTA  grants;  have  an 
adequate  project  management  plan  in 
place,  and  have  adequate  resources 
available  to  carry  out  the  project 
management  plan.  By  "readiness,"  we 
mean  that  there  are  no  outstanding 
issues  that  remain  to  be  resolved  before 
a  funding  commitment  can  be 
considered.  Such  outstanding  issues 
might  include  unresolved 
environmental  or  mitigation  issues, 
outstanding  engineering  or  right-of-way 
issues,  upcoming  referenda  or  board 
actions  that  are  crucial  to  the  financing 
plan,  and  issues  relating  to  other  basic 
requirements  including  Tide  IV  of  the 
Civil  Rights  Act;  Environmental  Justice; 
key  station,  fleet  accessibiUty, 
comphmentary  paratransit,  and  other 
requirements  imder  the  Americans  with 
Disabilities  Act  of  1990;  and  consistency 
with  National  Intelligent  Transportation 
Systems  Architecture. 

Comment.  Six  conunenters  offered 
suggestions  regarding  "other  factors" 
that  should  be  considered.  Two  of  these 
recommended  incorporating  a  factor  for 
"smart  growth"  or  "livable 
communities,"  with  one  further 
recommending  that  forecasts  used  for 
such  a  measure  be  grounded  in  MPO 
forecasts  and  that  "extra  credit"  be 
given  to  projects  which  support  national 
priorities.  One  transit  industry  trade 
group  recommended  that  "other  factors" 
be  open-ended.  Other  recommendations 
included  measures  for  new  ridership, 
"willingness  to  commit  funds,"  and 
advancement  of  multimodal  choice. 

Response.  Many  of  the  suggestions 
subnutted  by  commenters  to  the  NPRM, 


such  as  smart  growth,  livable 
commimities,  and  "willingness  to 
commit  funds,"  are  already  captured  in 
the  primary  criteria.  FTA  intends  for  the 
"other  factors"  category  to  be  used  as  a 
means  of  portraying  factors  about  a 
proposed  project  that  the  other 
evaluation  criteria  do  not  adequately 
address.  Each  new  start  is  unique,  each 
has  its  own  "story;"  the  "other  factors" 
category  will  permit  project  sponsors 
and  FTA  to  consider  elements  of  the 
proposed  project  that  may  otherwise  be 
ignored  in  the  evaluation  process.  FTA 
has  therefore  taken  a  more  "open- 
ended"  approach  to  the  use  of  "other 
factors"  in  this  Rule,  and  has  not 
defined  specific  factors  for  this  category. 

Question  4:  Relative  Attention  to 
Criteria.  FTA  also  seeks  ccMnment  on 
how  much  relative  attention  should  be 
given  to  each  of  the  project  justification 
criteria  (mobility  improvements, 
environmental  benefits,  operating 
efficiencies,  cost  effectiveness,  land  use 
and  other  factors)  to  establish  the 
overall  project  ratings. 

Conunent.  Of  the  16  comments 
received  on  this  issue,  nine  supported 
some  kind  of  weighting  of  the  criteria  in 
general,  but  few  were  specific  as  to 
which  should  be  weighted  more  or  less, 
or  what  those  specific  weights  should 
be.  Two  canunenters  noted  that  the 
relative  importance  of  the  criteria 
should  vary  over  time,  either  over  the 
course  of  project  development  or  as 
national  priorities  change.  Three 
indicated  that  different  weights  shoidd 
apply  according  to  geographic  area  or 
local  conditions;  the  citizens'  advisory 
committee  firom  a  transit  operator  in  a 
major  northeastern  city  recommended 
that  cost  effectiveness  not  be  considered 
at  all  in  that  city.  Only  two  conunents, 
one  from  a  State  DOT  and  one  from  an 
individual  member  of  the  public, 
recommended  specific  weights  for 
specific  criteria.  Four  comments 
specifically  stated  that  there  should  be 
no  weighting  at  all,  with  one  major 
northeastern  transit  operator  stating  that 
the  "weights"  already  used  by  FTA,  as 
reported  in  a  recent  GAO  report,  be 
discontinued. 

Response.  This  rule  does  not  establish 
specific  weights  for  specific  project 
evaluation  criteria. 

Vm.  other  Comments 

Additional  comments  were  submitted 
to  the  docket  concerning  a  variety  of 
issues  that  are  not  easily  categorized. 
These  included  issues  such  as  concerns 
regarding  definitions  of  terms  used  in 
the  NPRM,  to  regional  concerns,  to  the 
relationship  with  the  pending  FTA/ 
FHWA  joint  planning  rule,  to  objections 
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regarding  the  differences  between  FTA 
and  FHWA  capital  programs. 

Comment.  Four  commenters 
expressed  concerns  that  the  FTA  new 
starts  process  complicates  the  design- 
build  or  "turnkey"  approach.  Two 
additional,  related  comments 
recommended  that  FTA  approve  FFGAs 
as  early  as  possible  in  final  design,  or 
perhaps  late  in  preliminary  engineering. 

Response.  Nothing  in  this  rule 
prevents  project  sponsors  from 
proceeding  with  a  new  start  under  a 
design-build  approach.  No  existing 
FFGA  requirements  will  be  changed  or 
waived  to  accommodate  the  design- 
build  process.  FTA  will  provide 
guidance  to  project  sponsors  to  clarify 
how  the  design-build  process  can  be 
integrated  with  the  new  starts  project 
development  process  and  the  FFGA 
requirements. 

Comment.  Two  transit  operators,  one 
large  and  one  small,  commented  that  the 
approach  proposed  in  the  NPRM  biases 
the  process  against  "established  systems 
in  mature  cities,"  calling  again  for  more 
emphasis  on  benefits  to  existing  riders 
and  "preservation  of  high  market 
shares." 

Response.  The  Transportation  System 
User  Benefits  measure  for  cost 
effectiveness  moves  away  from  the 
perceived  emphasis  on  new  riders  and 
takes  a  much  broader  view  of  the 
benefits  of  transit.  In  addition,  project 
sponsors  are  reminded  that  the  cost 
effectiveness  measure  was  not  and  is  not 
intended  as  a  single  indicator  of  project 
merit.  Established  systems  in  matvire 
cities  may  not  be  able  to  claim  as  many 
new  riders  as  a  brand-new  system  may 
expect,  for  example,  but  they  have  a 
distinct  advantage  under  the  land  use 
criteria. 

Comment.  One  large  operator  objected 
to  the  evaluation  of  "segments"  as 
separate  projects,  recommending  that 
segments  also  be  considered  in  relation 
to  an  entire  proposed  system.  Another 
operator  recommended  consideration  of 
how  well  a  proposed  new  start  would 
complement  other  Federal  investments. 

Response.  In  many  cases,  local  project 
sponsors  propose  an  extensive  regional 
fixed  guideway  transit  system  that  must 
be  implemented  in  phases  over  time,  as 
Federal,  State,  and  local  funding 
permits.  To  ascribe  all  of  the  projected 
benefits  of  an  entire  such  system  to  an 
initial  segment  overstates  the  benefits  of 
that  segment  and  prevents  equitable 
comparison  with  other  proposed  new 
starts.  Taken  to  its  logical  conclusion,  it 
could  be  argued  that  measiuing  the 
same  systemwide  benefits  for 
subsequent  segments  would  double- 
count  those  benefits.  FTA  will  continue 
to  evaluate  new  starts  projects  as  they 


have  been  proposed  to  us  for  funding. 
This  Rule  retains  the  existing 
requirement  that  segments  be  evaluated 
as  individual  projects. 

Comment.  One  interest  group  claimed 
that  alternatives  analyses  lack 
independence  and  objectivity, 
recommending  that  the  process  instead 
require  a  vote  on  options  or  an 
independent  poll  upon  circulation  of 
the  Draft  Environmental  Impact  Study 
(DEIS). 

Response.  Alternatives  analysis  is 
intended  to  be  a  means  whereby  the 
local  community  identifies  a 
transportation  problem  and  evaluates 
alternative  solutions,  eventually 
selecting  one  that  best  meets  local 
needs — the  locally-preferred  alternative. 
It  is  incumbent  upon  the  community  to 
ensure  that  adequate  opportunity  for 
public  involvement  is  provided,  and  to 
take  advantage  of  those  opportunities  to 
be  part  of  the  process. 

Comment.  One  small  transit  opwator 
recommended  that  the  final  rule  include 
a  schedule  of  deadlines  for  approval  of 
proposed  projects  to  advance,  and  a  list 
of  FTA  contacts. 

Response.  The  comment  regarding 
schedtiles  and  deadlines  for  approval 
assumes  that  all  proposed  new  starts 
projects  in  TEA-21  will  be 
implemented,  will  all  be  found  to  be 
justified  and  rated  as  "recommended" 
or  higher,  and  will  all  proceed  at  the 
same  rate  of  progress.  FTA  understands 
the  desire  by  one  commenter  for  a  list 
of  FTA  contacts  to  be  published  as  a 
part  of  this  rule.  However,  to  do  so 
would  require  an  amendment  to  this 
rule,  including  issuance  of  an  NPRM 
and  a  minimum  60-day  period  for 
public  comment,  for  each  change  in 
personnel.  Project  sponsors  are  instead 
encouraged  to  contact  the  appropriate 
FTA  Regional  Office  for  their  area,  as 
follows: 

•  Region  1  (ME.  VT,  NH,  MA,  RI,  CT): 
Volpe  National  Transportation  Systems 
Center,  Kendall  Square,  55  Broadway, 
Suite  920,  Cambridge,  MA  02142-1093. 
Phone  617-494-2055. 

•  Region  2  (NY,  NJ):  One  Bowling 
Green,  Room  429,  New  York,  NY, 
10004-1415.  Phone  212-668-2170. 

•  Region  3  (PA,  MD,  WV,  VA,  DC): 
1760  Market  Street,  Suite  500, 
Philadelphia,  PA,  19103-4124.  Phone 
215-656-7100. 

•  Region  4  (KY,  TN,  NC.  SC,  GA,  FL, 
AL,  MS,  PR):  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Suite  17T50, 
Atlanta,  GA,  30303.  Phone  404-562- 
3500. 

•  Region  5  (MN,  WI.  MI,  IL,  IN,  OH): 
200  West  Adams  Street,  24th  Floor, 
Suite  2410,  Chicago,  IL,  60606-5232. 
Phone  312-353-2789. 


•  Region  6  (NM,  TX,  OK,  AR,  LA): 
Fritz  Lanham  Federal  Building,  819 
Taylor  Street,  Room  8A36,  Fort  Worth. 
TX,  76102.  Phone  817-978-0550. 

•  Region  7  (NE,  lA,  KS.  MO):  901 
Locust  Street,  Suite  404,  Kansas  City, 
MO,  64106.  Phone  816-329-3920. 

•  Region  8  (MT,  ND,  SD,  WY,  UT, 
CO):  Colmnbine  Place,  216  16th  Street, 
Suite  650,  Denver,  CO,  80202-5120. 
Phone  303-r^44-3242. 

•  Region  9  (CA.  NV.  AZ.  HI,  AS,  GU): 
201  Mission  Street,  Suite  2210,  San 
Francisco,  CA,  94105-1831.  Phone  415- 
744-3133. 

•  Region  10  (WA,  OR,  ID,  AK): 
Jackson  Federal  Building,  915  Second 
Avenue,  Suite  3142,  Seattle,  WA, 
98174-1002.  Phone  206-220-7954. 

Comment.  An  advisory  conmiittee  to 
a  large  northeastern  transit  operator 
recommended  that  the  criteria  accoimt 
for  "Congressional  funding  anomalies." 

Response.  "Congressional  funding 
anomalies,"  such  as  annual 
appropriations  for  new  starts  projects 
that  do  not  follow  the  amounts 
committed  under  the  FFGA  for  a 
particular  project  in  a  given  year,  are 
only  a  factor  in  the  case  of  projects  for 
which  FFGAs  have  already  been  issued. 
The  execution  of  an  FFGA  represents 
the  conclusion  of  the  project  rating 
process.  Therefore,  appropriations 
shortfalls  do  not  affect  the  project  rating 
process.  When  making  aimual  funding 
recommendations  for  new  starts,  FTA 
attempts  to  adjust  its  funding  requests  to 
accoimt  for  prior  year  shortfalls,  but  this 
requires  no  changes  to  the  project  rating 
criteria,  measures,  or  process.  No 
change  to  this  rule  has  been  made  in 
response  to  this  conunent. 

IX.  Regulatory  Evaluation 

The  Federal  Transit  Administration 
(FTA)  has  evaluated  the  industry-wide 
costs  and  benefits  of  the  rule.  Major 
Capital  Investment  Projects,  which  is 
required  by  section  30G9(e)  of  TEA-21. 
This  rule  sets  forth  the  process  that  FTA 
will  use  to  evaluate  and  rate  major 
capital  investments  under  the  statutory 
criteria  in  49  U.S.C.  section  5309(e), 
which  requires  FTA  to  establish  overall 
project  ratings  of  "highly 
recommended,"  "recommended,"  or 
"not  recommended,"  and  to  consider 
new  criteria  elements.  The  changes 
required  by  TEA-21  to  FTA's  pre- 
existing statutory  criteria  are  relatively 
minor  and  affect  FTA  program 
management  operations  more  than  a 
recipient's  operations.  The  final 
regulatory  evaluation  is  available  for 
public  inspection  in  the  docket 
established  for  this  rulemaking. 


X.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  major  capital 
investments  rule  and  has  determined 
that  it  is  a  significant  rule  under  E.O. 
12688  because  of  the  significant  policy 
issues  involved  in  federally  funding 
major  capital  investments.  This  rule  will 
not,  however,  have  an  impact  on  the 
economy  of  $100  million  or  more. 


FTA  estimates  the  costs  associated 
with  this  Rule  to  be  minimal.  This  Rule 
implements  specific  changes  required 
imder  TEA-21  in  the  administration  of 
the  new  starts  program  under  49  U.S.C. 
5309. 

The  following  tables  show  the  costs 
associated  with  this  Rule.  The  first  table 
indicates  the  costs  associated  with  the 
collection,  reporting  and  analysis  of 
data  for  the  project  evaluation  and 


rating  process.  These  costs  are 
associated  with  activities  that  are 
already  required  as  part  of  the  new 
starts  project  development  process;  they 
do  not  represent  new  costs  associated 
with  this  Rule.  Costs  are  based  on 
estimates  of  the  number  of  proposed 
new  starts  projects  that  are  expected  to 
perform  each  task  listed  in  the  table 
below. 


New  starts  data  submission,  evaluation  and  ratings 

Estimated  total  cost 

Total  proiect  sponsor  cost 

Task 

Hours 

$ 

Avg.  hrs 
per 

Hours 

$ 

(A)  PE  Request 

7,590 
8.480 

$632,028 
622,416 

450 

150 

0 

150 

50 

6.750 
6,000 

$337,500 
300,000 

(B)  Annual  New  Starts  Report 

(C)Supplemental  Report  

(D)  Final  Design  Request  

(E)  FFGA  Approval  

2,424 
370 

204,221 
16,004 

1,800 
250 

90,000 
12,500 

Subtotal 

18,864 

1,474,669 

14,800 

740.000 

NOTE:  Difference  between  Total  Cost  and  Project  Sponsor  Cost  is  FTA  Cos*. 


The  second  table  indicates  the  costs 
associated  with  the  GPRA  data 
collection  requirements  contained  in 
this  rule.  As  these  requirements  are  new 
to  the  new  starts  process,  the  associated 
costs  represent  additional  costs  to  FTA 


and  to  new  starts  project  sponsors.  The 
estimated  total  costs  include  costs  to 
both  FTA  and  to  new  starts  project 
sponsors  who  enter  into  FFGAs.  The 
total  project  sponsor  costs  are  based  on 
projections  that  five  new  FFGAs  will  be 


issued  per  year,  and  represents  the  total 
of  the  costs  to  all  five  project  sponsors 
(i.e.,  the  average  cost  to  each  project 
sponsor  is  expected  to  be  $1,670,000  / 
5,  or  $334,000). 


GPRA-FFGA  data  collection 


Task 


(A)  Data  Collection  Plan  , 

(B)  Before  Data  Collection 

(C)  Documentation  of  Forecasts 

(D)  After  Data  Collection 

(E)  Analysis  and  Reporting 


Subtotal 


Estimated  total  cost 


Hours 


480 

15,200 

880 

15,200 

1.600 


$42,336 
755,840 
42,336 
755,840 
101,680 


1,698,032 


Total  project  sponsor  cost 


Avg.  hrs 
per 


80 
3000 

160 
3000 

240 


Hours 


400 
15,000 

800 

15,000 

1,200 


32,400 


$40,000 
750,000 

40,000 
750,000 

90.000 


1.670,000 


Note;  Difference  between  Total  Cost,  and  Project  Sponsor  Cost  is  FTA  Cost. 

The  third  table  sums  the  total  costs  for    and  the  GPRA  data  collection  and 
both  the  project  evaluation  and  rating  analysis  process, 

data  collection  and  analysis  process. 


All  data  collection  and  analysis  activities 

Estimated  total  cost 

Total  project  sponsor  cost 

Task 

Hours 

$ 

Avg.  hrs 
per 

Hours 

$ 

New  Starts  Data  Submission,  Evaluation  and  Ratings  

18.864 

$1,474,669 
1.698,032 

14,800 
32,400 

$740  000 

GPFIA-FFGA  Data  Collection  

1  670  000 

Total  

3,172.701 

47.200 

2.410,000 

NOTE;Difference  between  Total  Cost  and  Project  Sponsor  Cost  is  FTA  Cost. 


B.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
as  defined  by  the  Department's 
Regulatory  Policies  and  Procedures. 
Because  the  purpose  of  this  rule  is  to 
establish  how  the  Secretary  will  rate 


various  major  capital  investment 
projects,  it  concerns  an  important 
departmental  policy  and  will  likely 
generate  a  great  deal  of  public  interest. 


C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  §601  et  seq., 
the  FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  this 
evaluation,  the  FTA  hereby  certifies  that 
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this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  concerns  only  major  capital 
investments  in  new  fixed-guideway 
transit  systems  and  extensions,  which 
are  not  typically  undertaken  by  small 
entities. 

D.  Paperwork  Reduction  Act 

FTA  will  publish  an  estimate  of  the 
paperwork  burden  required  by  this  Rule 
in  the  Federal  Register,  providing  a 
sixty-day  period  for  interested  parties  to 
submit  comments  on  FTA's  proposed 
information  collection  methods.  Upon 
completion  of  the  sixty-day  period,  FTA 
will  submit  its  siunmary  of  the 
conunents  received  and  any  resulting 
change  in  the  information  collection 
methods  to  0MB.  Upon  submission  to 
0MB,  FTA  wiU  provide  an  additional 
thirty  days  to  provide  comments  on 
FTA's  finalized  methods  to  OMB.  Once 
0MB  has  reviewed  this  data  for 
compUance  with  the  Paperwork 
Reduction  Act,  OMB  will  provide  FTA 
with  a  control  number  authorizing  FTA 
to  collect  the  requested  information. 
Affected  parties  will  not  have  to  comply 
with  the  information  collection 
requirements  of  this  Rule  until  FTA 
publishes  the  OMB  control  number  in 
the  Federal  Register. 

E.  Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  it  has  been  determined  that 
the  proposed  rule  will  not  have 
federahsm  implications  that  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments. 

F.  National  Environmental  Policy  Act 

The  agency  has  determined  that  this 
proposed  rule,  if  adopted,  will  have 
positive  effects  on  the  environment  by 
encouraging  the  use  of  mass  transit, 
which  may  reduce  the  use  of  single 
occupancy  vehicles. 

G.  Energy  Act  Implications 

This  regulation  should  have  a  positive 
effect  on  energy  consumption  because, 
through  the  Federal  investment  mass 
transit  projects,  it  would  increase  the 
use  of  mass  transit. 

H.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year. 


List  of  Subjects  in  49  CFR  Fart  611 

Government  contracts;  Grant 
programs — Transportation;  Mass 
transportation 

A  new  part  611  is  added  to  read  as 
follows: 

PART  611— MAJOR  CAPITAL 
INVESTMENT  PROJECTS 

Sec. 

611.1     Purpose  and  contents. 

611.3    Applicability. 

611.5    Deftnitions. 

611.7    Relation  to  planning  and  project 

development  processes. 
611.9    Project  justification  criteria  for  grants 

and  loans  for  fixed  guideway  systems. 
611.11     Local  financial  commitment  criteria. 
611.13     Overall  project  ratings. 
Appendix  A  to  Part  611 — Description  of 

Measures  for  Project  Evaluation. 

Authority:  49  U.S.C.  5309;  49  CFR  1.51 

§  611 .1    Purpose  and  contents. 

(a)  This  part  prescribes  the  process 
that  applicants  must  follow  to  be 
considered  eligible  for  capital 
investment  grants  and  loans  for  new 
fixed  guideway  systems  or  extensions  to 
existing  systems  ("new  starts").  Also, 
this  part  prescribes  the  procediues  used 
by  FTA  to  evaluate  proposed  new  starts 
projects  as  required  by  49  U.S.C. 
5309(e),  and  the  scheduling  of  project 
reviews  required  by  49  U.S.C.  5328(a). 

(b)  This  part  defines  how  the  results 
of  the  evaluation  described  in  paragraph 
(a)  of  this  section  will  be  used  to: 

(1)  Approve  entry  into  preliminary 
engineering  and  final  design,  as 
reguired  by  49  U.S.C.  309(e)(6); 

(2)  Rate  projects  as  "highly 
recommended,"  "recommended,"  or 
"not  recommended,"  as  required  by  49 
U.S.C.  5309(e)(6); 

(3)  Assign  individual  ratings  for  each 
of  the  project  justification  criteria 
specified  in  49  U.S.C.  5309(e)(1)(B)  and 
(C): 

(4)  Determine  project  eligibility  for 
Federal  funding  commitments,  in  the 
form  of  Fidl  Fimding  Grant  Agreements; 

(5)  Support  funding  recommendations 
for  this  program  for  the 
Administration's  annual  budget  request; 
and 

(6)  FiUfill  the  reporting  requirements 
under  49  U.S.C.  5309(o)(l),  Funding 
Levels  and  Allocations  of  Funds, 
Annual  Report,  and  5309(o)(2), 
Supplemental  Report  on  New  Starts. 

(c)  The  information  collected  and 
ratings  developed  under  this  part  will 
form  the  basis  for  the  annual  reports  to 
Congress,  required  by  49  U.S.C. 
5309(o)(l)  and  (2). 

§611.3    Applicability. 

(a)  This  part  applies  to  all  proposals 
for  Federal  capital  investment  funds 


imder  49  U.S.C.  5309  for  new  transit 
fixed  guideway  systems  and  extensions 
to  existing  systems. 

(b)  Projects  described  in  paragraph  (a) 
of  this  section  are  not  subject  to 
evaluation  under  this  part  if  the  total 
amoimt  of  fimding  from  49  U.S.C.  5309 
will  be  less  than  $25  million,  or  if  such 
projects  are  otherwise  exempt  bom 
evaluation  by  statute. 

(1)  Exempt  projects  must  still  be  rated 
by  FTA  for  pinposes  of  entering  into  a 
Federal  funding  commitment  as 
required  by  49  U.S.C.  5309(e)(7). 
Sponsors  who  believe  their  projects  to 
be  exempt  are  nonetheless  strongly 
encoiuaged  to  subniit  data  for  project 
evaluation  as  described  in  this  part. 

(2)  Such  projects  are  still  subject  to 
the  requirements  of  23  CFR  part  450  and 
23  CFR  part  771. 

(3)  Tbjs  part  does  not  apply  to 
projects  for  which  a  Full  Funding  Grant 
Agreement  (FFGA)  has  already  been 
executed. 

(c)  Consistent  with  49  U.S.C. 
5309(e)(8)(B),  FTA  will  make  project 
approval  decisions  on  proposed  projects 
using  expedited  procediu«s  as 
appropriate,  for  proposed  projects  that 
are: 

(1)  Located  in  a  nonattainment  area; 

(2)  Transportation  control  measines  as 
defined  by  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.y,  and 

(3)  Required  to  carry  out  a  State 
Implementation  Plan. 

§611.5    Definitions. 

The  definitions  established  by  Titles 
12  and  49  of  the  United  States  Code,  the 
Council  on  Environmental  Quality's 
regulation  at  40  CFR  parts  1500-1508, 
and  FHWA-FTA  regiilations  at  23  CFR 
parts  450  and  771  are  applicable.  In 
addition,  the  following  definitions 
apply: 

Alternatives  analysis  is  a  corridor 
level  analysis  which  evaluates  all 
reasonable  mode  and  alignment 
alternatives  for  addressing  a 
transportation  problem,  and  results  in 
the  adoption  of  a  locally  preferred 
alternative  by  the  appropriate  State  and 
local  agencies  and  official  boards 
through  a  public  process. 

Baseline  alternative  is  the  alternative 
against  which  the  proposed  new  starts 
project  is  compared  to  develop  project 
justification  measures.  Relative  to  the  no 
build  alternative,  it  should  include 
transit  improvements  lower  in  cost  than 
the  new  start  which  result  in  a  better 
ratio  of  measures  of  transit  mobility 
compared  to  cost  than  the  no  build 
alternative. 

BRT  means  bus  rapid  transit. 

Bus  Rapid  Transit  refers  to 
coordinated  improvements  in  a  transit 


system's  infrastructine,  equipment, 
operations,  and  technology  that  give 
preferential  treatment  to  buses  on  fixed 
guideways  and  urban  roadways.  The 
intention  of  Bus  Rapid  Transit  is  to 
reduce  bus  travel  time,  improve  service 
reliability,  increase  the  convenience  of 
users,  and  ultimately,  increase  bus 
ridership. 

Extension  to  existing  fixed-guideway 
system  means  a  project  to  extend  an 
existing  fixed  guideway  system. 

FFGA  means  a  Full  Funding  Grant 
Agreement. 

Final  Design  is  the  final  phase  of 
project  development,  and  includes  (but 
is  not  limited  to)  the  preparation  of  final 
construction  plans  (including 
construction  management  plans), 
detailed  specifications,  construction 
cost  estimates,  and  bid  documents. 

Fixed  guideway  system  means  a  mass 
transportation  facility  which  utilizes 
and  occupies  a  separate  right-of-way,  or 
rail  line,  for  the  exclusive  use  of  mass 
transportation  and  other  high 
occupancy  vehicles,  or  uses  a  fixed 
catenary  system  and  a  right  of  way 
usable  by  other  forms  of  transportation. 
This  includes,  but  is  not  limited  to, 
rapid  rail,  light  rail,  commuter  rail, 
automated  guideway  transit,  people 
movers,  ferry  boat  service,  and  fixed- 
guideway  facilities  for  buses  (such  as 
bus  rapid  transit)  and  other  high 
occupancy  vehicles.  A  new  fixed 
guideway  system  means  a  newly- 
constructed  fixed  guideway  system  in  a 
corridor  or  alignn^nt  where  no  such 
system  exists. 

FTA  means  the  Federal  Transit 
Administration. 

Full  Funding  Grant  Agreement  means 
an  instrument  that  defines  the  scope  of 
a  project,  the  Federal  financial 
contribution,  and  other  terms  and 
conditions. 

Major  transit  investment  means  any 
project  that  involves  the  construction  of 
a  new  fixed  guideway  system  or 
extension  of  an  existing  fixed  guideway 
system  for  use  by  mass  transit  vehicles. 

NEPA  process  means  those 
procedures  necessary  to  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA),  at  23  CFR  part  771; 
the  NEPA  process  is  completed  when  a 
Record  of  Decision  (ROD)  or  Finding  of 
No  Significant  Impact  (FONSI)  is  issued.- 

New  start  means  a  new  fixed 
guideway  system,  or  an  extension  to  an 
existing  fixed  guideway  system. 

Preliminary  Engineering  is  the  process 
by  which  the  scope  of  the  proposed 
project  is  finalized,  estimates  of  project 
costs,  benefits  and  impacts  are  refined, 
NEPA  requirements  are  completed, 
3roject  management  plans  and  fleet 


management  plans  are  further 
developed,  and  local  fimding 
commitments  are  put  in  place. 

Secretary  means  the  Secretary  of 
Transportation. 

TEA-21  means  the  Transportation 
Equity  Act  for  the  21st  Centiuy. 

§  611 .7    Relation  to  Planning  and  Project 
Development  Processes 

All  new  start  projects  proposed  for 
funding  assistance  under  49  USC  5309 
must  emerge  fi-om  the  metropolitan  and 
Statewide  planning  process,  consistent 
with  23  CFR  part  450.  To  be  eligible  for 
FTA  capital  investment  funding,  a 
proposed  project  must  be  based  on  the 
results  of  alternatives  analysis  and 
preliminary  engineering. 

(a)  Alternatives  Analysis.  (1)  To  be 
eligible  for  FTA  capital  investment 
funding  for  a  major  fixed  guideway 
transit  project,  local  project  sponsors 
must  perform  an  alternatives  analysis. 

(2)  The  alternatives  analysis  develops 
information  on  the  benefits,  costs,  and 
impacts  of  alternative  strategies  to 
address  a  transportation  problem  in  a 
given  corridor,  leading  to  the  adoption 
of  a  locally  preferred  alternative. 

(3)  The  alternative  strategies 
evaluated  in  an  alternatives  analysis 
must  include  a  no-build  alternative,  a 
baseline  alternative,  and  an  appropriate 
number  of  build  alternatives.  Where 
project  sponsors  believe  the  no-build 
alternative  fulfills  the  requirements  for 
a  baseline  alternative,  FTA  will 
determine  whether  to  require  a  separate 
baseline  alternative  on  a  case-by-case 
basis. 

(4)  The  locally  preferred  alternative 
must  be  selected  from  among  the 
evaluated  alternative  strategies  and 
formally  adopted  and  included  in  the 
metropolitan  planning  organization's 
financially-constrained  long-range 
regional  transportation  plan. 

(b)  Preliminary  Engineering. 
Consistent  with  49  USC  5309(e)(6)  and 
5328(a)(2),  FTA  will  approve/ 
disapprove  entry  of  a  proposed  project 
into  preliminary  engineering  within  30 
days  of  receipt  of  a  formal  request  fi-om 
the  project  sponsor(s). 

(1)  A  proposed  project  can  be 
considered  for  advancement  into 
preliminary  engineering  only  if: 

(i)  Alternatives  analysis  has  been 
completed 

(ii)  The  proposed  project  is  adopted  as 
the  locally  preferred  alternative  by  the 
Metropolitan  Planning  Organization 
into  its  financially  constrained 
metropolitan  transportation  plan; 

(iii)  Project  sponsors  have 
demonstrated  adequate  technical 
capability  to  carry  out  preliminary 
engineering  for  the  proposed  project; 
and 


(iv)  All  other  applicable  Federal  and 
FTA  program  requirements  have  been 
met. 

(2)  FTA's  approval  will  be  based  on 
the  results  of  its  evaluation  as  described 
in  §§611.9-611. 13. 

(3)  At  a  minimum,  a  proposed  project 
must  receive  an  overall  rating  of 
"recommended"  to  be  approved  for 
entry  into  preliminary  engineering. 

(4)  This  part  does  not  in  any  way 
revoke  prior  FTA  approvals  to  enter 
preliminary  engineering  made  prior  to 
February  5,  2001. 

(5)  Projects  approved  to  advance  into 
preliminary  engineering  receive  blanket 
pre-award  authority  to  incur  project 
costs  for  preliminary  engineering 
activities  pric^to  grant  approval. 

(i)  This  pre-award  authority  does  not 
constitute  a  commitment  by  FTA  that 
future  Federal  funds  will  be  approved 
for  this  project. 

(ii)  All  Federal  requirements  must  be 
met  prior  to  incurring  costs  in  order  to 
retain  eligibility  of  the  costs  for  future 
FTA  grant  assistance. 

(c)  Final  Design.  Consistent  with  49 
USC  5309(e)(6)  and  5328(a)(3).  FTA  will 
approve/disapprove  entry  of  a  proposed 
project  into  final  design  within  120  days 
of  receipt  of  a  formal  request  from  the 
project  sponsor(s). 

(1)  A  proposed  project  can  be 
considered  for  advancement  into  final 
design  only  if: 

(i)  The  NEPA  process  has  been 
completed: 

(ii)  Project  sponsors  have 
demonstrated  adequate  technical 
capability  to  carry  out  final  design  for 
the  proposed  project:  and 

(iii)  All  other  applicable  Federal  and 
FTA  program  requirements  "have  been 
met. 

(2)  FTA's  approval  will  be  based  on 
the  results  of  its  evaluation  as  described 
in  Parts  §§611.9-611.13  of  this  Rule. 

(3)  At  a  minimum,  a  proposed  project 
must  receive  an  overall  rating  of 
"recommended  "  to  be  approved  for 
entry  into  final  design. 

(4)  Consistent  with  the  Government 
Performance  and  Results  Act  of  1993, 
project  sponsors  seeking  FFGAs  shall 
submit  a  complete  plan  for  collection 
and  analysis  of  information  to  identify 
the  impacts  of  the  new  start  project  and 
the  accuracy  of  the  forecasts  prepared 
during  development  of  the  project. 

(i)  The  plan  shall  provide  for: 
Collection  of  "before"  data  on  the 
current  transit  system;  documentation  of 
the  "predicted"  scope,  service  levels, 
capital  costs,  operating  costs,  and 
ridership  of  the  project;  collection  of 
"after"  data  on  the  transit  system  two 
years  after  opening  of  the  new  start 
project;  and  analysis  of  the  consistency 
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of  "predicted"  project  characteristics 
with  the  "after"  data. 

(ii)  The  "before"  data  collection  shall 
obtain  information  on  transit  service 
levels  and  ridership  patterns,  including 
origins  and  destinations,  access  modes, 
trip  purposes,  and  rider  characteristics. 
The  "after"  data  collection  shall  obtain 
analogous  information  on  transit  service 
levels  and  ridership  patterns,  plus 
information  on  the  as-built  scope  and 
capital  costs  of  the  new  start  project. 

(iii)  The  analysis  of  this  information 
shall  describe  the  impacts  of  the  new 
start  project  on  transit  services  and 
transit  ridership,  evaluate  the 
consistency  of  "predicted"  and  actual 
project  characteristics  and  performance, 
and  identify  sources  of  differences 
between  "predicted"  and  actual 
outcomes. 

(iv)  For  funding  purposes,  preparation 
of  the  plan  for  collection  and  analysis  of 
data  is  an  eligible  part  of  the  proposed 
project. 

(5)  Project  sponsors  shall  collect  data 
on  the  current  system,  according  to  the 
plan  required  under  §61 1.7(c)(4)  as 
approved  by  FTA,  prior  to  the  beginning 
of  construction  of  the  proposed  new 
start.  Collection  of  this  data  is  an 
eligible  part  of  the  proposed  project  for 
funding  purposes. 

(6)  This  part  does  not  in  any  way 
revoke  prior  FTA  approvals  to  enter 
final  design  that  were  made  prior  to 
Februarys,  2001. 

(7)  Projects  approved  to  advance  into 
final  design  receive  blanket  pre-award 
authority  to  inciu-  project  costs  for  final 
design  activities  prior  to  grant  approval. 

(i)  This  pre-award  authority  does  not 
extend  to  right  of  way  acquisition  or 
construction,  nor  does  it  constitute  a 
commitment  by  FTA  that  future  Federal 
funds  will  be  approved  for  this  project. 

(ii)  All  Federal  requirements  must  be 
met  prior  to  inciuring  costs  in  order  to 
retain  eligibility  of  the  costs  for  future 
FTA  grant  assistance. 

(d)  FuU  funding  grant  agreements.  (1) 
FTA  will  determine  whether  to  execute 
an  FFGA  based  on: 

(i)  The  evaluations  and  ratings 
established  by  this  rule; 

(ii)  The  technical  capability  of  project 
sponsors  to  complete  the  proposed  new 
starts  project;  and 

(iii)  A  determination  by  FTA  that  no 
outstanding  issues  exist  that  could 
interfere  with  successful 
implementation  of  the  proposed  new 
starts  project. 

(2)  An  FFGA  shall  not  be  executed  for 
a  project  that  is  not  authorized  for  final 
design  and  construction  by  Federal  law. 

(3)  FFGAs  will  be  executed  only  for 
those  projects  which: 


(i)  Are  rated  as  "recommended"  or 
"highly  recommended;" 

(ii)  Have  completed  the  appropriate 
steps  in  the  project  development 
process; 

(iii)  Meet  all  applicable  Federal  and 
FTA  program  requirements;  and 

(iv)  Are  ready  to  utilize  Federal  new 
starts  funds,  consistent  with  available 
program  authorization. 

(4)  In  any  instance  in  which  FTA 
decides  to  provide  financial  assistance 
under  section  5309  for  construction  of  a 
new  start  project,  FTA  will  negotiate  an 
FFGA  with  the  grantee  during  final 
design  of  that  project.  Pursuant  to  the 
terms  and  conditions  of  the  FFGA: 

(i)  A  maximiun  level  of  Federal 
financial  contribution  imder  the  section 
5309  new  starts  program  will  be  fixed; 

(ii)  The  grantee  will  be  required  to 
complete  construction  of  the  project,  as 
defined,  to  the  point  of  initiation  of 
revenue  operations,  and  to  absorb  any 
additional  costs  incxured  or 
necessitated; 

(iii)  FTA  and  the  grantee  will 
establish  a  schedule  for  anticipating 
Federal  contributions  during  the  final 
design  and  construction  period;  and 

(iv)  Specific  annual  contributions 
luider  the  FFGA  will  be  subject  to  the 
availability  of  budget  authority  and  the 
ability  of  the  grantee  to  use  the  funds 
effectively. 

(5)  The  total  amount  of  Federal 
obligations  under  Full  Funding  Grant 
Agreements  and  potential  obligations 
under  Letters  of  Intent  will  not  exceed 
the  amount  authorized  for  new  starts 
under  49  U.S.C.  §  5309. 

(6)  FTA  may  also  make  a  "contingent 
commitment,"  which  is  subject  to  futiu'e 
congressional  authorizations  and 
appropriations,  piusuant  to  49  U.S.C. 
5309(g),  5338(b),  and  5338(h). 

(7)  Consistent  with  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA),  the  FFGA  will  require 
Implementation  of  the  data  collection 
plan  prepared  in  accordance  with 

§  611.7(c)(4): 

(i)  Prior  to  the  begiiming  of 
construction  activities  the  grantee  shall 
collect  the  "before"  data  on  the  existing 
system,  if  such  data  has  not  already 
been  collected  as  part  of  final  design, 
and  dociunent  the  predicted 
characteristics  and  performance  of  the 
project. 

(ii)  Two  years  after  the  project  opens 
for  revenue  service,  the  grantee  shall 
collect  the  "after"  data  on  the  transit 
system  and  the  new  start  project, 
determine  the  impacts  of  the  project, 
analyze  the  consistency  of  the 
"predicted"  performance  of  the  project 
with  the  "after"  data,  and  report  the 
findings  and  supporting  data  to  FTA. 


(iii)  For  funding  piuposes,  collection 
of  the  "before"  data,  collection  of  the 
"after"  data,  and  the  development  and 
reporting  of  findings  are  eligible  parts  of 
the  proposed  project. 

(8)  This  part  does  not  in  any  way 
alter,  revoke,  or  require  re-evaluation  of 
existing  FFGAs  that  were  issued  prior  to 
Februarys,  2001. 

§  61 1 .9    Project  justification  criteria  for 
grants  and  loans  for  fixed  guldeway 
systems 

In  order  to  approve  a  grant  or  loan  for 
a  proposed  new  starts  project  under  49 
U.S.C.  5309.  and  to  approve  entry  into 
preliminary  engineering  and  final 
design  as  required  by  section  5309(e)(6), 
FTA  must  find  that  the  proposed  project 
is  justified  as  described  in  section 
5309(e)(1)(B). 

(a)  To  make  the  statutory  evaluations 
and  assign  ratings  for  project 
justification,  FTA  will  evaluate 
information  developed  locally  through 
alternatives  analyses  and  refined 
through  preliminary  engineering  and 
final  design. 

(1)  The  method  used  to  make  this 
determination  will  be  a  multiple 
measure  approach  in  which  the  merits 
of  candidate  projects  will  be  evaluated 
in  terms  of  each  of  the  criteria  specified 
by  this  section. 

(2)  The  measines  for  these  criteria  are 
specified  in  Appendix  A  to  this  rule. 

(3)  The  measures  will  be  applied  to 
the  project  as  it  has  been  proposed  to 
FTA  for  new  starts  funding  under  49 
U.S.C.  5309. 

(4)  The  ratings  for  each  of  the  criteria 
will  be  expressed  in  terms  of  descriptive 
indicators,  as  follows:  "high," 
"medium-high,"  "medium,"  "low- 
medium,"  or  "low." 

(b)  The  criteria  are  as  follows: 

(1)  Mobility  Improvements. 

(2)  Environmental  Benefits. 

(3)  Operating  Efficiencies. 

(4)  Transportation  System  User 
Benefits  (Cost-Effectiveness). 

(5)  Existing  land  use,  transit 
supportive  land  use  policies,  and  future 
patterns. 

(6)  Other  factors.  Additional  factors, 
including  but  not  limited  to: 

(i)  The  degree  to  which  the  programs 
and  policies  (e.g.,  parking  policies,  etc.) 
are  in  place  as  assumed  in  the  forecasts, 

(ii)  Project  management  capability, 
including  the  technical  capability  of  the 
grant  recipient  to  construct  the  project, 
and 

(iii)  Additional  factors  relevant  to 
local  and  national  priorities  and 
relevant  to  the  success  of  the  project. 

(c)  In  evaluating  proposed  new  starts 
projects  under  these  criteria: 

(1)  As  a  candidate  project  proceeds 
through  preliminary  engineering  and 


final  design,  a  greater  degree  of  certainty 
is  expected  with  respect  to  the  scope  of 
the  project  and  a  greater  level  of 
commitment  is  expected  with  respect  to 
land  use. 

(2)  For  the  criteria  under 
§611.9(b)(l)-(4),  the  proposed  new  start 
will  be  compared  to  the  baseline 
alternative. 

(d)  In  evaluating  proposed  new  starts 
projects  imder  these  criteria,  the 
following  factors  shall  be  considered: 

(1)  The  direct  and  indirect  costs  of 
relevant  alternatives; 

(2)  Factors  such  as  congestion  relief, 
improved  mobility,  air  pollution,  noise 
pollution,  energy  consumption,  and  all 
associated  ancillary  and  mitigation  costs 
necessary  to  carry  out  each  alternative 
analyzed,  and  recognize  reductions  in 
local  infrastructure  costs  achieved 
through  compact  land  use  development; 

(3)  Existing  land  use,  mass 
transportation  supportive  land  use 
policies,  and  future  patterns; 

(4)  The  degree  to  which  the  project 
increases  the  mobility  of  the  mass 
transportation  dependent  population  or 
promotes  economic  development; 

(5)  Population  density  and  ciurent 
transit  ridership  in  the  corridor; 

(6)  The  technical  capability  of  the 
grant  recipient  to  construct  the  project; 

(7)  Differences  in  local  land, 
construction,  and  operating  costs;  and 

(8)  Other  factors  as  appropriate. 

(e)  FTA  may  amend  the  measures  for 
these  criteria,  pending  the  results  of 
ongoing  studies  regarding  transit  benefit 
evaluation  methods. 

(f)  The  individual  ratings  for  each  of 
the  criteria  described  in  this  section  will 
be  combined  into  a  summary  rating  of 
"high,"  "medium-high,"  "medium," 
"low-medium,"  or  "low"  for  project 
justification.  "Other  factors"  will  be 
considered  as  appropriate. 

§611.11     Local  financial  commitment 
criteria. 

In  order  to  approve  a  grant  or  loan 
under  49  U.S.C.  5309,  FTA  must  find 
that  the  proposed  project  is  supported 
by  an  acceptable  degree  of  local 
financial  commitment,  as  required  by 
section  5309(e)(1)(C).  The  local  financial 
conunitment  to  a  proposed  project  will 
be  evaluated  according  to  the  following 
measures: 

(a)  The  proposed  share  of  project 
capital  costs  to  be  met  using  funds  from 
sources  other  than  the  section  5309  new 
starts  program,  including  both  the  non- 
Federal  match  required  by  Federal  law 
and  any  additional  capital  funding 
("overmatch"),  and  the  degree  to  which 
plaiming  and  preliminary  engineering 
activities  have  been  carried  out  without 
funding  from  the  section  5309  new 
starts  program; 


(b)  The  stabihty  and  reliability  of  the 
proposed  capital  financing  plan  for  the 
new  starts  project;  and 

(c)  The  stability  and  reliabihty  of  the 
proposed  operating  financing  plan  to 
fund  operation  of  the  entire  transit 
system  as  planned  over  a  20-year 
planning  horizon. 

(d)  For  each  proposed  project,  ratings 
for  paragraphs  (b)  and  (c)  of  this  section 
will  be  reported  in  terms  of  descriptive 
indicators,  as  follows:  "high," 
"medium-high,"  "medium,"  "low- 
medium,"  or  "low."  For  paragraph  (a)  of 
this  section,  the  percentage  of  Federal 
funding  sought  from  49  U.S.C.  §  5309 
will  be  reported. 

(e)  The  summary  ratings  for  each 
measure  described  in  this  section  will 
be  combined  into  a  summary  rating  of 
"high,"  "mediiun-high,"  "medium," 
"low-medium,"  or  "low"  for  local 
financial  commitment. 

§611.13    Overall  project  ratings. 

(a)  The  summary  ratings  developed 
for  project  justification  local  financial 
commitment  (§§611.9  and  611.11)  will 
form  the  basis  for  the  overall  rating  for 
each  project. 

(b)  FTA  will  assign  overall  ratings  of 
"highly  recommended," 
"recommended,"  and  "not 
recommended,"  as  required  by  49 
U.S.C.  5309(e)(6),  to  each  proposed 
project. 

(1)  These  ratings  will  indicate  the 
overall  merit  of  a  proposed  new  starts 
project  at  the  time  of  evaluation. 

(2)  Ratings  for  individual  projects  will 
be  updated  annually  for  purposes  of  the 
annual  report  on  funding  levels  and 
allocations  of  funds  required  by  section 
5309(o)(l),  and  as  required  for  FTA 
approvals  to  enter  into  preliminary 
engineering,  final  design,  or  FFGAs. 

(c)  These  ratings  will  be  used  to: 

(1)  approve  advancement  of  a 
proposed  project  into  preliminary 
engineering  and  final  design; 

(2)  Approve  projects  for  FFGAs; 

(3)  Support  annual  funding 
reconunendations  to  Congress  in  the 
annual  report  on  funding  levels  and 
allocations  of  funds  required  by  49 
U.S.C.  5309(o)(l);  and 

(4)  For  piuposes  of  the  supplemental 
report  on  new  starts,  as  required  under 
section  5309(u)(2). 

(d)  FTA  will  assign  overall  ratings  for 
proposed  new  starts  projects  based  on 
the  following  conditions: 

(1)  Projects  will  be  rated  as 
"reconunended"  if  they  receive  a 
summary  rating  of  at  least  "medium"  for 
both  project  justification  (§  611.9)  and 
local  financial  commitment  (§611.11); 

(2)  F*rojects  v«ll  be  rated  as  "highly 
recommended"  if  they  receive  a 


summary  rating  higher  than  "medium" 
for  both  local  financial  commitment  and 
project  justification. 

(3)  Projects  will  be  rated  as  "not 
recommended"  if  they  do  not  receive  a 
summary  rating  of  at  least  "medium"  for 
both  project  justification  and  local 
financial  commitment. 

Appendix  A  to  Part  611 — Description  of 
Measures  Used  for  Proiect  Evaluation. 

Project  Justification 

FTA  will  use  several  measures  to  evaluate 
candidate  new  starts  projects  according  to  the 
criteria  established  by  49  U.S.C. 
5309(e)(1)(B).  These  measures  have  been 
developed  according  to  the  considerations 
identified  at  49  U.S.C.  5309(e)(3)  ("Project 
Justification"),  consistent  with  Executive 
Order  12893.  From  time  to  time.  FTA  has 
published  technical  guidance  on  the 
application  of  these  measures,  and  the 
agency  expects  it  will  continue  to  do  so. 
Moreover,  FTA  may  well  choose  to  amend 
these  measures,  pending  the  results  of 
ongoing  studies  regarding  transit  benefit 
evaluation  methods.  The  first  four  criteria 
listed  below  assess  the  benefits  of  a  proposed 
new  start  project  by  comparing  the  project  to 
the  baseline  alternative.  Therefore,  the 
baseline  alternative  must  be  defined  so  that 
comparisons  with  the  new  start  project 
isolate  the  costs  and  benefits  of  the  major 
transit  investment.  At  a  minimum,  the 
baseline  alternative  must  include  in  the 
project  corridor  all  reasonable  cost-effective 
transit  improvements  short  of  investment  in 
the  new  start  project.  Depending  on  the 
circumstances  and  through  prior  agreement 
with  FTA,  the  baseline  alternative  can  be 
defined  appropriately  in  one  of  three  ways. 
First,  where  the  adopted  financially 
constrained  regional  transportation  plan 
includes  within  the  corridor  all  reasonable 
cost-effective  transit  improvements  short  of 
the  new  start  project,  a  no-build  alternative 
that  includes  those  improvements  may  serve 
as  the  baseline.  Second,  where  additional 
cost-effective  transit  improvements  can  be 
made  beyond  those  provided  by  the  adopted 
plan,  the  baseline  will  add  those  cost- 
effective  transit  improvements.  Third,  where 
the  proposed  new  start  project  is  part  of  a 
multimodal  alternative  that  includes  major 
highway  components,  the  baseline 
alternative  will  be  the  preferred  multimodal 
alternative  without  the  new  start  project  and 
associated  transit  services,  f^or  to  submittal 
of  a  request  to  enter  preliminary  engineering 
for  the  new  start  project,  grantees  must  obtain 
FTA  approval  of  the  definition  of  the 
baseline  alternative.  Consistent  with  the 
requirement  that  differences  between  the 
new  start  project  and  the  baseline  alternative 
measure  only  the  benefits  and  costs  of  the 
project  itself,  planning  factors  external  to  the 
new  start  project  and  its  supporting  bus 
service  must  be  the  same  for  both  the 
l>aseline  and  new  start  project  alternatives. 
Consequently,  the  highway  and  transit 
networks  defined  for  the  analysis  must  be  the 
same  outside  the  corridor  for  which  the  new 
start  project  is  proposed.  Further,  policies 
affecting  travel  demand  and  travel  costs,  such 
as  land  use,  transit  fares  and  parking  costs. 
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must  b«*  applied  consistently  to  both  the 
baseline  alternative  and  the  new  start  project 
alternative.  The  fifth  criterion,  "existing  land 
use,  transit  supportive  land  use  policies,  and 
future  patterns,"  reflects  the  importance  of 
transit-supportive  local  land  use  and  related 
conditions  and  policies  as  an  indicator  of 
ultimate  project  success. 

(a)  Mobility  Improvements. 

(1)  The  aggregate  travel  time  savings  in  the 
forecast  year  anticipated  from  the  new  start 
project  compared  to  the  baseline  alternative. 
This  measure  sums  the  travel  time  savings 
accruing  to  travelers  projected  to  use  transit 
in  the  baseline  alternative,  travelers  projected 
to  shift  to  transit  because  of  the  new  start 
project,  and  non-transit  users  in  the  new  start 
project  who  would  benefit  from  reduced 
traffic  congestion. 

(i)  After  September  1,  2001,  FTA  will 
employ  a  revised  measure  of  travel  benefits 
accruing  to  travelers. 

(ii)  The  revised  measure  will  be  based  on 
a  multi-modal  measure  of  perceived  travel 
times  faced  by  all  users  of  the  transportation 
system. 

(2)  The  absolute  number  of  existing  low 
income  households  located  within  Va-mile  of 
boarding  points  associated  with  the  proposed 
system  increment. 

(3)  The  absolute  number  of  existing  jobs 
within,V2-mile  of  boarding  points  associated 
with  the  proposed  system  increment. 

(b)  Environmental  Benefits. 

(1)  The  forecast  change  in  criteria  pollutant 
emissions  and  in  greenhouse  gas  emissions, 
ascribable  to  the  proposed  new  investment, 
calculated  in  terms  of  annual  tons  for  each 
criteria  pollutant  or  gas  (forecast  year), 
compared  to  the  baseline  alternative; 

(2)  The  forecast  net  change  per  year 
(forecast  year)  in  the  regional  consumption  of 
energy,  ascribable  to  the  proposed  new 
investment,  expressed  in  British  Thermal 
Units  (BTU),  compared  to  the  baseline 
alternative;  and 

(3)  Current  Environmental  Protection 
Agency  designations  for  the  region's 
compliance  with  National  Ambient  Air 
Quality  Standards. 

(c)  Operating  Efficiencies.  The  forecast 
change  in  operating  cost  per  passenger-mile 
(forecast  year),  for  the  entire  transit  system. 
The  new  start  will  be  compared  to  the 
baseline  alternative. 

(d)  Transportation  System  User  Benefits 
(Cost-Effectiveness). 

(1)  The  cost  effectiveness  of  a  proposed 
project  shall  be  evaluated  according  to  a 
measure  of  transportation  system  user 
benefits,  based  on  a  multimodal  measure  of 
perceived  travel  times  fa^ed  by  all  users  of 
the  transportation  system,  for  the  forecast 
year,  divided  by  the  incremental  cost  of  the 
proposed  project.  Incremental  costs  and 


benefits  will  be  calculated  as  the  differences 
between  the  proposed  new  start  and  the 
baseline  alternative. 

(2)  Until  the  effective  date  of  the 
transportation  system  user  benefits  measure 
of  cost  effectiveness,  cost  effectiveness  will 
be  computed  as  the  incremestal  costs  of  the 
proposed  project  divided  by  its  incremental 
transit  ridership,  as  compared  to  the  baseline 
alternative. 

(i)  Costs  include  the  forecast  annualized 
capital  and  annual  operating  costs  of  the 
entire  transit  system. 

(ii)  Ridership  includes  forecast  total  annual 
ridership  on  the  entire  transit  system, 
excluding  transfers. 

(e)  Existing  land  use,  transit  supportive 
land  use  policies,  and  future  patterns. 
Existing  land  use,  transit-supportive  land  use 
policies,  and  future  patterns  shall  be  rated  by 
evaluating  existing  conditions  in  the  corridor 
and  the  degree  to  which  local  land  use 
policies  are  likely  to  foster  transit  supportive 
land  use,  measured  in  terms  of  the  kinds  of 
policies  in  place,  and  the  commitment  to 
these  policies.  The  following  factors  will 
form  the  basis  for  this  evaluation: 

(1)  Existing  land  use; 

(2)  Impact  of  proposed  new  starts  project 
on  land  use; 

(3)  Growth-management  policies; 

(4)  Transit-supportive  corridor  policies; 

(5)  Supfiortive  zoning  regulations  near 
transit  stations; 

(6)  Tools  to  implement  land  use  policies; 

(7)  The  performance  of  land  use  policies; 
and 

(8)  Existing  and  planned  pedestrian 
facilities,  including  access  for  persons  with 
disabilities. 

(f)  Other  factors.  Other  factors  that  will  be 
considered  when  evaluating  projects  for 
funding  commitments  include,  but  are  not 
limited  to: 

(1)  Multimodal  emphasis  of  the  locally 
preferred  investment  strategy,  including  the 
proposed  new  start  as  one  element; 

(2)  Environmental  justice  considerations 
and  equity  issues, 

(3)  Opportunities  for  increased  access  to 
employment  for  low  income  persons,  and 
Welfare-to-Work  initiatives; 

(4)  Livable  Communities  initiatives  and 
local  economic  activities; 

(5)  Consideration  of  alternative  lemd  use 
development  scenarios  in  local  evaluation 
and  decision  making  for  the  locally  preferred 
transit  investment  decision; 

(6)  Consideration  of  innovative  financing, 
procurement,  and  construction  techniques, 
including  design-build  turnkey  applications; 
and 

(7)  Additional  factors  relevant  to  local  and 
national  priorities  and  to  the  success  of  the 
project,  such  as  Empowerment  Zones, 


Brownfields,  and  FTA's  Bus  Rapid  Transit 
Demonstration  Program. 

Local  Financial  Commitment 

FTA  will  use  the  following  measures  to 
evaluate  the  local  financial  commitment  to  a 
proposed  project: 

(a)  The  proposed  share  of  project  capital 
costs  to  be  met  using  funds  from  sources 
other  than  the  49  U.S.C  5309  new  starts 
program,  including  both  the  local  match 
required  by  Federal  law  and  any  additional 
capital  funding  ("overmatch").  Consideration 
will  be  given  to: 

(i)  The  use  of  innovative  financing 
techniques,  as  described  in  the  May  9,  1995, 
Federal  Register  notice  on  FTA's  Innovative 
Financing  Initiative  (60  FR  24682); 

(ii)  The  use  of  "flexible  funds"  as  provided 
under  the  CMAQ  and  STP  programs; 

(iii)  The  degree  to  which  alternatives 
anedysis  and  preliminary  engineering 
activities  were  carried  out  without  funding 
from  the  §  5309  new  starts  program;  and 

(iv)  The  actual  percentage  of  the  cost  of 
recently-completed  or  simultaneously 
undertaken  fixed  guideway  systems  and 
extensions  that  are  related  to  the  proposed 
project  under  review,  from  sources  other  than 
the  section  5309  new  starts  program  (FTA's 
intent  is  to  recognize  that  a  region's  local 
financial  commitment  to  fixed  guideway 
systems  and  extensions  may  not  be  limited 
to  a  single  project). 

(b)  The  stability  and  reliability  of  the 
proposed  capital  financing  plan,  according 
to: 

(i)  The  stability,  reliability,  and  level  of 
commitment  of  each  proposed  source  of  local 
match,  including  inter-govemmental  grants, 
tax  sources,  and  debt  obligations,  with  an 
emphasis  on  availability  within  the  project 
development  timetable; 

(ii)  Whether  adequate  provisions  have  been 
made  to  cover  unanticipated  cost  overruns 
and  funding  shortfalls;  and 

(iii)  Whether  adequate  provisions  have 
been  made  to  fund  the  capital  needs  of  the 
entire  transit  system  as  planned,  including 
key  station  plans  as  required  under  49  CFR 
37.47  and  37.51,  over  a  20-year  planning 
horizon  period. 

(c)  The  stability  and  reliability  of  the 
proposed  operating  financing  plan  to  fund 
operation  of  the  entire  transit  system  as 
planned  over  a  20-year  planning  horizon. 

Issued:  November  29,  2000. 
Nuria  I.  Fernandez, 

Acting  Administrator. 

[FR  Doc.  00-30921  Filed  12-6-00;  8:45  am) 
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DEPARTMENT  OF  INTEraOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN:  1018-AH67 

Migratory  Bird  Hunting;  Temporary 
Approval  of  Tin  Shot  as  Nontoxic  for 
Hunting  Waterfowl  and  Coots  During 
the  2000-2001  Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service  or  we)  amends  50  CFR 
20.21(j)  to  grant  temporary  approval  of 
tin  shot  as  nontoxic  for  hunting 
waterfowl  and  coots  during  the  2000- 
2001  season  only.  Acute  toxicity  studies 
revealed  no  adverse  effects  over  a  30- 
day  p^od  on  mallards  (Anas 
platyrhynchos]  dosed  with  tin  shot. 
Reproductive/chronic  toxicity  testing 
over  a  150-day  period  indicated  that  tin 
administered  to  adult  mallards  did  not 
adversely  affect  them  or  the  offspring 
they  produced.  The  tin  shot  apphcation 
was  submitted  by  the  International  Tin 
Research  Institute,  Ltd.  (ITRI)  of 
Uxbridge,  Middlesex,  England. 
DATES:  This  rule  takes  effect  on 
December  7,  2000. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
by  writing  to  the  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  4401  N.  Fairfax 
Dr.,  Suite  634,  Arlington.  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Chief,  Division  of  Migratory 
Bird  Management.  (703)  358-1714. 
SUPPLEMENTARY  INFORMATX)N:  The 
Migratory  Bird  Treaty  Act  of  1918 
(Act)(16  U.S.C.  703-712  and  16  U.S.C. 
742  a-j)  implements  migratory  bird 
treaties  between  the  United  States  and 
Great  Britain  for  Canada  (1916  and  1996 
as  amended),  Mexico  (1936  and  1972  as 
amended),  Japan  (1972  and  1974  as 
amended),  and  Russia  (then  Soviet 
Union,  1978).  These  treaties  protect 
certain  migratory  birds  from  take,  except 
as  permitted  under  the  Act.  The  Act 
authorizes  the  Secretary  of  the  Interior 
to  regulate  take  of  migratory  birds  in  the 
United  States.  Under  this  authority,  the 
Fish  and  Wildlife  Service  controls  the 
hunting  of  migratory  game  birds  through 
regulations  in  50  CFR  part  20. 

The  purpose  of  this  rule  is  to  allow 
the  himting  public  to  temporarily  use 
tin  shot  for  hunting  waterfowl  and  coots 
diiring  the  2000-2001  hunting  season 
only.  Accordingly,  we  amend  50  CFR 
20.21,  which  describes  illegal  hunting 


methods  for  migratory  birds.  Paragraph 
(j)  of  §  20.21  pertains  to  prohibited  types 
of  shot.  We  amend  §  20.21(j)  to  allow 
temporary  use  of  tin  shot  (99.9  percent 
tin,  with  <1  percent  residual  lead)  as 
nontoxic  shot  for  waterfowl  and  coot 
himting  during  the  2000-2001  hunting 
season  only. 

Since  the  mid-1970s,  we  have  sought 
to  identify  shot  that  does  not  pose  a 
significant  toxic  hazard  to  migratory 
birds  or  other  wildlife.  Currently,  only 
steel,  bismuth-tin,  tungsten-iron, 
tiuigsten-polymer,  and  timgsten-matrix 
shot  are  approved  as  nontoxic.  We 
previously  granted  temporary  approval 
for  tin  shot  dvuing  the  1999-2000 
hunting  season  (August  19, 1999;  64  FR 
45400).  Compliance  with  the  use  of 
nontoxic  shot  has  increased  over  the  last 
few  years  (Anderson  et  al.  2000).  We 
beheve  that  compUance  will  continue  to 
increase  with  the  approval  and 
availability  of  other  nontoxic  shot  types. 

ITRI's  candidate  shot  is  made  from 
commercially  pure  tin;  no  alloying  or 
other  alterations  are  intentionally  made 
to  the  chemical  composition  of  the  shot. 
This  shot  material  has  a  density  of 
approximately  7.3  g/cm^,  and  is  99.9 
percent  tin,  with  a  low  level  of  iron 
pickup  due  to  the  steel  production 
equipment.  The  tin  shot  application 
from  ITRI  contains  a  description  of  the 
shot,  a  toxicological  report  (Thomas 
1997),  results  of  a  30-day  toxicity  study 
(Wildlife  International,  Ltd.  1998),  and 
residts  of  a  150-day  reproductive/ 
chronic  toxicity  study  (Gallagher  et  al. 
2000).  On  August  19,  1999  (64  FR 
45400)  we  published  a  detailed 
Uterature  review  on  toxicity, 
environmental  fate,  and  known  effect  of 
tin  on  birds,  as  well  as  results  from 
ITRI's  30-day  toxicity  testing  of  tin  shot. 
On  September  25,  2000  (€5  FR  57586) 
we  published  results  from  ITRI's 
reproductive/chronic  toxicity  study 
which  revealed  no  adverse  effects  of  tin 
shot  on  adult  mallards,  or  the  offspring 
they  produced. 

Ntmtoxic  Shot  Approval 

The  nontoxic  shot  approval  process 
contains  a  tiered  review  system  and 
outlines  three  conditions  for  approval  of 
shot  types.  The  first  condition  for 
nontoxic  shot  approval  is  toxicity 
testing.  Based  on  the  results  of  the 
toxicological  report  and  the  toxicity 
tests  discussed  above,  we  conclude  that 
tin  shot  does  not  pose  a  significant 
danger  to  migratory  birds  or  other 
wild&ife. 

The  second  condition  for  approval  is 
testing  for  residual  lead  levels.  Any  shot 
with  lead  levels  equal  to  or  exceeding  1 
percent  will  be  considered  toxic  and, 
therefore,  illegal.  We  have  determined 


that  the  maximum  environmentally 
acceptable  level  of  lead  in  any  nontoxic 
shot  is  trace  amoimts  of  <1  percent,  and 
incorporated  this  requirement  in  the 
new  approval  process.  ITRI  has 
documented  that  tin  shot  meets  this 
requirement. 

"The  third  condition  for  approval 
involves  law  enforcement.  In  the  August 
18,  1995,  Federal  Register  (60  FR 
43314),  we  indicated  our  position  that  a 
noninvasive  field  detection  device  to 
distinguish  lead  from  other  shot  types 
was  an  important  component  of  the 
nontoxic  shot  approval  process.  At  that 
time,  we  stated  that  final  approval  of 
bismuth-tin  shot  would  be  contingent 
upon  the  development  and  availability 
of  a  noninvasive  field  detection  device 
(60  FR  43315).  We  incorporated  a 
requirement  for  a  noninvasive  field 
detection  device  in  the  revised  nontoxic 
shot  approval  process  published  on 
December  1.  1997  (62  FR  63608);  50 
CFR  20.134(b)(6).  A  field  detection 
method  to  distinguish  tin  shot  bora  lead 
currently  is  being  developed  by  ITRI. 
Granting  temporary  approval  for  tin  shot 
diuing  the  2000-2001  himting  season 
will  facihtate  completion  of 
development  of  such  a  device.  However, 
we  will  not  consider  either  additional 
temporary  approvals,  or  final  approval, 
of  tin  shot  beyond  the  2000-2001  season 
until  a  reliable  and  acceptable  field 
detection  method  is  developed  and  is 
readily  available  to  law  enforcement 
personnel. 

As  stated  previously,  this  rule  amends 
50  CFR  20.21(j)  by  temporarily 
approving  tin  shot  as  nontoxic  for 
hunting  waterfowl  and  coots  during  the 
2000-2001  hunting  season  only.  It  is 
based  on  the  toxicological  report,  acute 
toxicity  study,  and  the  reproductive/ 
chronic  toxicity  study  submitted  by 
ITRI.  Results  of  these  studies  indicate 
the  absence  of  smy  deleterious  effects  of 
tin  shot  when  ingested  by  captive-reared 
mallards. 

In  the  amendatory  language  of  the 
proposed  rule  published  on  September 
25,  2000  (65  FR  57588).  we  incorrectly 
stated  the  chemical  composition  of 
tungsten-iron  shot  as  55  parts  tungsten 
and  45  parts  iron.  The  correct 
composition  is  40  parts  tungsten  and  60 
parts  iron. 

Public  Comments  and  Responses 

The  September  25,  2000,  proposed 
rule  published  in  the  Federal  Register 
(65  FR  57586)  invited  pubUc  comments 
from  interested  parties.  We  indicated 
that  the  public  comment  period  had 
been  shortened  to  30  days  to  expedite 
the  availability  of  tin  shot  to  hunters 
during  the  ciurent  hunting  season  (65 
FR  57587).  The  DATES  section  of  the 


proposed  rule  incorrectly  stated  that 
public  comments  should  be  submitted 
no  later  than  November  24.  2000, 
instead  of  October  24,  2000.  On  October 
23,  2000,  we  published  a  notice  in  the 
Federal  Register  to  correct  the  closing 
date  for  comments  (65  FR  63225).  We 
received  three  comments  during  the 
comment  period. 

ITRI  expressed  their  appreciation  for 
extension  of  temporary  approval  of  tin 
shot,  which  will  facilitate  development 
of  a  field  detection  device.  The 
Wisconsin  Department  of  Natural      « 
Resources  did  not  support  granting 
temporary  approval  of  tin  shot  at  titus 
time,  due  to  the  lack  of  a  noninvasive 
field  detection  device  to  distinguish  tin 
from  lead  shot.  A  private  individual 
inquired  whether  or  not  ITRI 
manufactures  tin  shot,  and  whether  the 
Service  possessed  any  specific  tin  shot 
which  it  proposes  to  approve  as 
nontoxic.  The  individual  also  opposed 
the  approvgj  of  tin  shot  due  to  the  low 
density  of  tin;  which  the  individual 
believes  will  increase  the  incidence  of 
crippling  of  waterfowl.  Finally,  the 
individual  recommended  that  Service 
revise  its  nontoxic  shot  approval 
process  to  incorporate  a  lethality 
component. 

Service  Response:  We  understand  the 
concern  of  wildlife  agencies  regarding 
the  lack  of  a  noninvasive  field  detection 
device.  ITRI  is  currently  developing 
such  a  device,  and  granting  temporary 
approval  of  tin  shot  for  an  additional 
year  will  facilitate  completion  of  such 
development.  However,  tin  shot  shells 
currently  on  the  market  clearly  are 
labeled  as  such,  which  will  aid  in  field 
detection.  We  reiterate  that  we  will  not 
consider  either  additional  temporary 
approvals,  or  final  approval,  of  tin  shot 
beyond  the  2000-2001  season  until  a 
reliable  and  acceptable  field  detection 
method  is  developed  and  is  readily 
available  to  law  enforcement  personnel. 

With  regard  to  whether  or  not  ITRI 
manufactures  tin  shot,  there  is  no 
requirement  for  an  applicant  for 
nontoxic  shot  approval  to  physically 
manufacture  the  shot  themselves.  ITRI 
submitted  a  five  pound  sample  of  the 
candidate  shot  with  its  original 
application.  Because  tin  shot  is  99.9 
percent  tin,  it  is  essentially  a  generic  tin 
shot  and  its  nontoxic  characteristic  is 
not  dependent  on  the  manufacturer. 
With  regard  to  the  ballistic  performance 
of  tin  shot,  the  density  of  tin  shot 
(approximately  7.3  g/cm^)  is  only 
slightly  less  than  that  of  approved  steel 
shot  (7.9  g/cm^).  Previously,  we 
reviewed  the  ballistic  performance  of 
steel  shot  versus  lead  shot,  and 
concluded  that  steel  shot  was  suitable 
for  hunting  waterfowl  (U.S.  Fish  and 


WildUfe  Service  1976,  1986).  As  with 
any  shot  type,  we  recommend  that 
hunters  restrict  shooting  to  shorter 
distances  to  reduce  crippling  and 
maximize  the  number  of  waterfowl  that 
are  retrieved.  We  soUcited  public  input 
on  our  proposed  revision  to  the 
nontoxic  shot  approval  process  on 
January  26.  1996  (61  FR  2470).  We 
received  no  public  comments  requesting 
that  a  lethality  component  be 
incorporated  in  the  revised  approval 
process.  Finally,  we  note  that  tin  shot 
has  already  been  approved  as  nontoxic 
for  hunting  waterfowl  in  Canada. 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  the  Council  on 
Environmental  Quality's  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1508),  we  prepared  an  Environmental 
Assessment  (EA)  for  temporary  approval 
of  tin  shot  in  October,  2000.  Based  on 
review  and  evaluation  of  the' 
information  contained  in  the  EA,  we 
have  determined  that  amending  50  CFR 
20.21(j)  to  provide  temporary  approval 
of  tin  shot  as  nontoxic  for  waterfowl  and 
coot  hunting  during  the  2000-01  season 
would  not  be  a  major  Federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  Accordingly,  the  preparation  of  an 
Environmental  Impact  Statement  on  this 
action  is  not  required.  The  EA  is 


available  to  the  public  at  the  location 
indicated  under  the  ADDRESSES  caption. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C.  1531  et  seq.],  provides  that 
Federal  agencies  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*   *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *   *"  We  have 
completed  a  Section  7  consultation 
under  the  ESA  for  this  rule.  The  result 
of  our  consultation  under  Section  7  of 
the  ESA  is  available  to  the  pubUc  at  the 
location  indicated  under  the  ADDRESSES 
caption. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibiUty  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  This  rule 
approves  an  additional  type  of  nontoxic 
shot  that  may  be  sold  and  used  to  hunt 
migratory  birds;  this  rule  would  provide 
one  shot  type  in  addition  to  the  existing 
five  that  are  approved.  We  have 
determined,  however,  that  this  rule  will 
have  no  effect  on  small  entities  since  the 
approved  shot  merely  will  supplement 
nontoxic  shot  already  in  commerce  and 
available  throughout  the  retail  and 
wholesale  distribution  systems.  We 
anticipate  no  dislocation  or  other  local 
effects,  with  regard  to  himters  and 
others.  This  rule  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  review  under  Executive 
Order  12866. 

Executive  Order  12866 

This  rule  is  not  a  significant 
regidatory  action  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  Executive  Order  12866.  OMB 
Slakes  the  final  determination  under 
E.O.  12866.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
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SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpftil  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  imderstand? 

Paperwork  Reduction  Act 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  We  have  examined  this 
regulation  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501) 
and  foimd  it  to  contain  no  information 
collection  requirements.  However,  we 
do  have  OMB  approval  (1018-0067; 
expires  10/31/2003)  for  information 
collection  relating  to  what 
manufacturers  of  shot  are  required  to 
provide  to  us  for  the  nontoxic  shot 
approval  process.  For  further 
information  see  50  CFR  20.134. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify 
piu-suant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502,  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  government  or 
private  entities. 

Civil  Justice  Reform — Executive  Order 
12988 

We,  in  promulgating  this  rule,  have 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  will  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  imavailable;  and, 
therefore,  reduces  restrictions  on  the  us6 
of  private  and  public  property. 


Federalism  Effects 

Due  to  the  migratory  natxire  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  This  rule  does  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
this  regulation  does  not  have  significant 
federalism  effects  and  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandimi  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 

Effective  Date 

Under  the  APA  (5  U.S.C.  551-553) 
our  normal  practice  is  to  publish 
policies  with  a  30-day  delay  in  effective 
date.  But  in  this  case,  we  are  using  the 
"good  cause"  exemption  under  5  U.S.C. 
553(d)(3)  to  make  this  policy  effective 
upon  publication  for  the  following 
reasons:  This  rule  relieves  a  restriction 
and,  in  addition,  it  is  not  in  the  public 
interest  to  delay  the  effective  date  of  this 
rule.  It  is  in  the  best  interest  of  small 
retailers  who  have  stocked  tin  shot  for 
the  current  season.  The  Services 
believes  another  nontoxic  shot  option 
likely  wiU  improve  hunter  compliance, 
thereby  reducing  the  amoimt  of  lead 
shot  in  the  environment. 

List  of  Subiects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

Accordingly,  we  amend  part  20, 
subchapter  B,  chapter  1  of  Tide  50  of 


the  Code  of  Federal  Regulations  as 
follows: 

PART  20— (AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j. 

2.  Section  20.21  is  amended  by 
revising  paragraph  (j)  introductory  text 
and  adding  paragraph  (j)(l)  to  read  as 
follows: 

§20.21    What  hunting  methods  are  illegal? 


(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot, 
or  timgsten-iron  (40  parts  tungsten:  60 
parts  iron  with  <1  percent  residual  lead) 
shot,  or  tungsten-poljnmer  (95.5  parts 
timgsten:  4.5  parts  Nylon  6  or  11  with 
<1  percent  residual  lead)  shot,  or 
timgsten-matrix  (95.9  parts  tungsten:  4.1 
parts  polymer  with  <1  percent  residual 
lead)  shot,  or  tin  (99.9  percent  tin  with 
<1  percent  residual  lead)  shot,  or  such 
shot  approved  as  nontoxic  by  the 
Director  pursuant  to  procedures  set 
forth  in  §  20.134,  provided  that  this 
restriction  applies  only  to  the  taking  of 
Anatidae  (ducks,  geese,  (including 
brant)  and  swans),  coots  (Fulica 
americana)  and  any  species  that  make 
up  aggregate  bag  limits  during 
concurrent  seasons  with  the  former  in 
areas  described  in  §  20.108  as  nontoxic 
shot  zones,  and  further  provided  that: 

(1)  Tin  shot  (99.9  percent  tin  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  waterfowl  and  coot 
himting  for  the  2000-2001  himting 
season  only. 

(2)  [Reserved] 

Dated:  November  24,  2000. 
Stephen  C.  Saunders, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  00-30957  Filed  12-06-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  RSPA-00-8439  (HM-208D)] 

RIN2137-AD53 

Hazardous  Materials:  Temporary 
Reduction  of  Registration  Fees 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Because  there  is  an 
unexpended  balance  in  the  Hazardous 
Materials  Emergency  Preparedness 
grants  ftmd,  RSPA  proposes  to 
temporarily  lower  the  registration  fees 
paid  by  persons  who  transport  or  offer 
for  transportation  in  commerce  certain 
categories  and  quantities  of  hazardous 
materials.  RSPA  also  proposes  to  require 
all  not-for-profit  organizations  to  pay 
the  same  registration  fee  as  a  small 
business  and  to  refer  to  the  size 
standards  in  the  North  American 
Industry  Classification  System  (NAICS) 
as  the  criteria  for  a  small  business. 
DATES:  Comments  must  be  received  by 
February  2,  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PL  401,  400  Seventh  St.,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number,  RSPA-00- 
8439  (HM-208D)  at  the  beginning  of 
your  comments  and  submit  two  copies. 
If  you  wish  to  receive  confirmation  of 
receipt  of  your  comments,  include  a 
self-addressed  stamped  postcard.  You 
may  also  submit  comments  by  e-mail  by 
accessing  the  Dockets  Management 
System  website  at  http://dms.dot.gav. 
click  on  "Help  &  Information"  to  obtain 
instructions  for  filing  the  document 
electronically. 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  U.S.  DOT  at  the  above 
address.  You  can  view  pubUc  dockets 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  You  can  also  view 
comments  on-line  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Donaldson,  Office  of  Hazardous 
Materials  Planning  and  Analysis,  (202) 
366-4484,  or  Ms.  Deborah  Boothe, 
Office  of  Hazardous  Materials 
Standards,  (202)  366-8553,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 


Seventh  Street,  SW,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Summary  of 
Proposal 

Since  1992,  RSPA  has  conducted  a 
national  registration  program  for 
persons  engaged  in  the  offering  for 
transportation  or  transporting  certain 
categories  and  quantities  of  hazardous 
materials  in  intrastate,  interstate,  or 
foreign  commerce.  This  program  is 
carried  out  lender  the  mandate  in  49 
U.S.C.  5108  and  the  authority  delegated 
to  RSPA  at  49  CFR  1.53(b)(1).  The 
piuposes  of  the  registration  program  are 
to  (1)  gather  information  about  the 
transportation  of  hazardous  material 
and  (2)  fund  the  Hazardous  Materials 
Emergency  Preparedness  (HMEP)  grants 
program  which  supports  hazardous 
material  emergency  response  planning 
and  training  activities  by  States,  local 
governments,  and  Indian  tribes  and 
related  activities.  See  49  U.S.C.  5018(b), 
5116. 

Until  2000,  the  annual  registration  fee 
was  set  at  the  minimimi  level  of  $250 
provided  in  the  statute  (plus  a 
processing  fee  of  $50),  and  the 
requirement  to  register  applied  only  to 
those  persons  offering  or  transporting 
the  categories  and  quantities  for  which 
registration  was  required  by  the  law.  49 
U.S.C.  5108(g)(2)(A).  hi  each  of  the  eight 
registration  years  irom  1992-1993 
through  1999-2000,  RSPA  received 
approximately  27,000  registration 
statements  and  an  average  of  $6.8 
million  to  support  the  HMEP  grants 
program,  or  less  than  50%  of  the  total 
$14.3  million  intended  by  Congress  for 
training  and  planning  grants  and  grant- 
related  activities.  See  the  discussion  in 
the  final  rule  published  February  14, 
2000  in  Docket  No.  HM-208C  (RSPA- 
99-5137),  65  FR  7297,  7299.  hi  order  to 
increase  the  funds  collected  from  the 
registration  program  for  the  registration 
years  beginning  with  2000-2001,  in  the 
February  14,  2000  final  rule,  RSPA  (1) 
expanded  the  requirement  to  register  to 
all  persons  who  offer  for  transportation 
or  transport  hazardous  materials 
required  to  be  placarded  (with  a  limited 
exception  for  farmers),  and  (2)  adopted 
a  two-tiered  fee  schedule  of  $275  (plus 
a  $25  processing  fee)  for  persons 
meeting  criteria  of  the  U.S.  Small 
Business  Administration  (SBA)  for  a 
"small  business,"  and  $1,975  (plus  a 
$25  processing  fee)  for  all  other 
registrants.  RSPA  also  allowed 
registration  for  one,  two  or  three  years 
under  a  single  registration  statement.  65 
FR  at  7309-10. 


RSPA  estimated  that,  by  requiring 
persons  to  register  if  they  offer  for 
transportation  or  transport  hazardous 
materials  required  to  be  placarded,  the 
total  number  of  registrants  would 
increase  to  a  number  in  the  range  of 
42,000  to  45,000.  65  FR  at  7308.  Based 
on  the  registrations  to  date,  RSPA  now 
estimates  that  a  total  of  approximately 
40,000  persons  will  register  for  the 
2000-2001  registration  year,  and  that 
the  number  of  registrants  may  increase 
slightly  in  the  future.  Based  on  a  careful 
review  of  census  data  concerning 
establishments  identified  by  Standard 
Industrial  Classification  (SIC)  Codes 
corresponding  to  operations  involving 
the  likely  manufactvue,  distribution,  or 
sale  (wholesale  and  retail)  of  hazardous 
materials,  RSPA  estimated  that  about 
1,500  (3%)  of  the  shippers,  carriers,  and 
offerors  of  hazardous  materials  would 
not  qualify  as  a  SBA  small  business.  65 
FR  at  7304.  However,  to  date, 
approximately  5,800  (or  more  than  15%) 
of  the  registrants  for  the  2000-2001 
registration  year  have  paid  the  higher 
$2,000  fee  applicable  to  persons  who  are 
not  small  businesses. 

As  a  result  of  the  much  greater  than 
anticipated  number  of  persons  paying 
the  higher  registration  fee  applicable  to 
larger  businesses,  RSPA  has  collected 
more  than  $21  million  in  registration 
fees.  (This  total  includes  registration 
fees  received  since  October  1,  1999  for 
prior  registration  years,  but  it  does  not 
include  the  fees  paid  for  future 
registration  years,  2001-2002  and  2002- 
2003.)  In  addition,  another  $1.5  million 
is  available  in  the  account  established 
under  49  U.S.C.  5116(i)  tofund  the 
HMEP  grants  and  related  activities 
primarily  from  funds  not  used  by  States. 
Because  the  current  annual  grants 
program  obligations  are  limited  to  the 
$14.3  million  designated  by  Congress, 
this  leaves  a  surplus  (or  unexpended 
balance)  of  approximately  $8.5  million 
in  the  accoimt  established  under  section 
5116(i).  The  law  requires  DOT  to  adjust 
the  amount  of  the  annual  registration  fee 
"to  reflect  any  unexpended  balance  in 
the  account  established  under  section 
5116(i),"  but  it  does  not  require  refunds 
if  there  is  a  surplus  in  that  account.  49 
U.S.C.  5116(g)(2)(B). 

For  the  reasons  discussed  below, 
RSPA  is  proposing  to  lower  the 
registration  fee  for  all  registrants  for  the 
next  six  registration  years  (2001-2002 
through  2006-2007)  in  order  to 
eliminate  the  unexpended  balance  (or 
surplus)  in  the  HMEP  grants  fund. 
During  this  period,  small  businesses  and 
non-profit  organizations  (regardless  of 
their  size)  would  pay  $250  (plus  a  $25 
processing  fee),  and  all  other  persons 
required  to  register  would  pay  $475 


(plus  a  $25  processing  fee).  Any  person 
who  has  already  registered  for  future 
registration  years  (2001-2002  and  2002- 
2003)  would  receive  a  refund  of  the 
excess  paid  for  those  future  registration 
years.  RSPA  is  also  proposing  to  amend 
its  reference  to  the  SBA  small  business 
criteria  to  reflect  SBA's  recent 
replacement  of  the  Standard  Industrial 
Classification  (SIC)  code  system  with 
the  North  American  Industry 
Classification  System  (NAICS).  In 
addition,  RSPA  proposes  to  allow 
payment  by  additional  credit  cards  than 
previously  authorized. 

II.  Temporarily  Reducing  the 
Registration  Fees 

As  explained  more  fully  in  a 
preliminary  regulatory  evaluation 
placed  in  the  public  docket,  RSPA  has 
considered  the  following  alternatives  for 
temporarily  adjusting  the  registration 
fees  in  accordance  with  49  U.S.C. 
5108(g)(2)(B): 

(1)  Temporarily  reduce  the 
registration  fee  for  all  persons  required 
to  register. 

(2)  Temporarily  reduce  the 
registration  fee  for  those  persons  who  do 
not  meet  the  SBA's  criteria  for  a  small 
business. 

(3)  Temporarily  reduce  the  fee  to 
eliminate  the  surplus  and  establish  a 
permanent  fee  for  future  years. 

(4)  Revise  the  registration  criteria  by 
temporarily  eliminating  the  requirement 
that  all  persons  who  offer  for 
transportation  or  transport  hazardous 
materials  required  to  be  placarded  be 
registered. 

(5)  Provide  a  refund  or  a  credit  for 
future  registrations. 

(6)  Temporarily  revise  the  fee 
structure  so  that  everyone  pays  the  same 
fee. 

We  invite  comments  from  interested 
parties  on  these  alternatives,  the  most 
appropriate  time  period,  and  other 
possible  methods  for  eliminating  the 
unexpended  balance  in  the  HMEP 
grants  fund.  All  comments  should  be  as 
detailed  as  possible  with  estimates  of 
the  total  amount  that  would  be  collected 
based  on  the  number  of  registrants  and 
the  registration  fee. 

In  the  final  rule  in  Docket  No.  HM- 
208C,  we  concluded  that  the  registration 
program  should:  (1)  Be  simple, 
straightforward,  and  easily  implemented 
and  enforced;  (2)  employ  an  equity 
factor  that  reflects  the  differences 
between  the  risk  imposed  on  the  public 
by  the  business  activities  of  large  and 
small  businesses;  (3)  ensure  the 
adequacy  of  funding  for  the  HMEP 
grants  program;  and  (4)  be  consistent 
with  the  law.  See  65  FR  at  7303.  We 
found  that  the  most  appropriate  way  to 


meet  these  objectives  was  to  expand  the 
category  of  persons  required  to  register 
to  include  all  persons  who  offer  for 
transportation  or  transport  hazardous 
materials  that  require  placarding  (with  a 
limited  exception  for  feirmers)  and  to 
adopt  a  two-tiered  fee  schedule  under 
which  persons  meeting  the  SBA  criteria 
for  defining  a  small  business  would  pay 
a  lower  fee  than  larger  businesses. 

For  all  the  reasons  discussed  in  the 
February  14,  2000  final  rule,  we  still 
believe  that  these  findings  and 
conclusions  are  justified  and  should  be 
followed  in  adjusting  registration  fees  to 
reflect  the  unexpended  surplus  in  the 
HMEP  grants  fund.  All  persons  who 
offer  or  transpoi}  in  commerce  a 
quantity  of  hazardous  materials  that 
requires  placarding  should  be  required 
to  register  and  pay  a  registration  fee.  It 
would  not  be  appropriate  to  revert  to  a 
"flat"  fee  for  all  registrants,  unless  the 
number  of  registrants  increases  to  a 
level  that  $14.3  million  would  be 
collected  by  charging  all  registrants  the 
minimum  $250  fee.  So  long  as  there  is 
a  significant  unexpended  balance  in  the 
HMEP  grants  fund,  any  person  that  is  a 
small  business  should  pay  the  minimum 
$250  fee.  We  have  also  concluded  that 
all  non-profit  organizations,  regardless 
of  their  size,  should  pay  the  same  lower 
registration  fee  as  paid  by  those  for 
profit  businesses  meeting  the  SBA 
criteria  for  a  small  business,  as 
explained  in  Section  III.  The  SBA  size 
criteria  are  the  most  appropriate  for 
determining  a  small  business  and,  as 
discussed  in  Section  IV,  we  propose  to 
replace  our  reference  to  SIC  codes  with 
a  reference  to  NAICS  because  SBA 
recently  changed  its  regulations  in  this 
regard. 

With  a  two-tier  fee  system  and 
approximately  40,000  registrants,  it  will 
take  more  than  one  year  to  eliminate  the 
unexpended  balance  in  the  HMEP  fund. 
Stretching  this  process  over  several 
years  also  will  give  RSPA  better 
information  on  how  many  persons  are 
required  to  register  and  whether  a 
substantial  number  of  registrants  have 
paid  the  larger  (non-small  business)  fee 
by  mistake.  Therefore,  RSPA  is 
proposing  to  eliminate  the  unexpended 
balance  ove*  six  years,  by  reducing  the 
registration  fees  for  all  registrants  by 
amoimts  that  will  enable  RSPA  to 
collect  approximately  $12.8  milHon  in 
registration  fees  in  each  of  the  next  six 
registration  years.  (This  assumes  that 
RSPA  will  continue  to  collect  $1.3 
million  per  year  in  prior  year 
registrations.)  In  other  words, 
registration  fees  would  be  set  at 
amoimts  that  would  produce  an  annual 
deficit  of  approximately  $1.5  million 
from  the  $14.3  miUion  authorized  for 


HMEP  grants  and  related  purposes  (i.e., 
$14.3  miUion  -  $1.5  million  =  $12.8 
million  in  annual  collections).  This 
would  be  accomplished  by  lowering  the 
annual  registration  fee,  for  six  years,  to: 
— $250  (plus  a  $25  processing  fee)  for 

persons  who  meet  the  definition  of  a 

small  business  or  a  not-for-profit 

entity,  and 
— $475  (plus  a  $25  processing  fee)  for  all 

other  persons  who  are  required  to 

register. 

In  response  to  requests  from  industry, 
in  the  February  14,  2000  final  rule  in 
Docket  No.  HM-208C,  RSPA  provided 
that  a  person  could  register  for  up  to 
three  years  in  one  registration  statement. 
49  CFR  107.612(c),  65  FR  at  7309-10.  To 
date,  approximately  5,000  persons  have 
elected  to  register  for  multiple  years.  If 
RSPA  lowers  the  registration  fee  for  the 
2001-2002  and  2002-2003  registration 
years,  each  person  who  has  already 
registered  for  one  or  both  of  those  years 
at  the  higher  fee  level  will  receive  a 
refund  of  the  difference. 

Though  RSPA  is  temporarily  lowering 
the  registration  fees  for  six  years,  we 
realize  that  a  permanent  change  may  be 
required  after  the  surplus  is  expended. 
RSPA  is  not  making  a  permanent  change 
to  the  registration  fees  at  this  time 
because  of  uncertainty  in  the  final 
registration  numbers  in  terms  of  total 
registrants  and  the  percentage  of  large 
and  small  businesses.  Instead,  within 
three  years,  RSPA  will  reevaluate  the 
registration  fee  levels  to  determine  what 
changes  are  needed  in  future  years 
based  on  any  remaining  surplus, 
changes  in  the  number  of  registrants,  the 
number  of  registrants  that  are  not  a 
small  business,  and  other  relevant 
factors. 

in.  Not>fbr-Profit  Organizations 

The  SBA  criteria  for  small  business 
size  standards  apply  to  business  entities 
organized  for  profit'  13  CFR  121.105(a). 
Therefore,  non-profit  organizations  do 
not  technically  qualify  as  a  small 
business.  RSPA  decided  for  registration 
purposes  to  apply  SBA  size  criteria  for 
appropriate  SIC  Codes  to  non-profit 
organizations.  However,  nearly  all  of  the 
non-profit  organizations  that  are 
currently  registered,  which  are  mostly 
educational  institutions  and  hospitals, 
exceed  the  SBA  size  standards  for  a 
small  business.  Because  non-profit 
organizations  generally  are  operated  for 
educational,  religious,  charitable  and 
other  similar  purposes,  RSPA  is 
interested  in  helping  them  to  minimize 
their  costs  of  operation.  Accordingly,  for 
registration  year  2001-2002  and 
thereafter,  RSPA  is  proposing  to 
establish  the  fee  level  for  a  non-profit 
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organization  at  the  same  level  as  for  a 
small  business  operated  for  a  profit,  i.e., 
$250.00  (plus  a  $25  processing  fee)  for 
the  next  six  registration  years,  and  $275 
(plus  a  $25  processing  fee)  thereafter. 
RSPA  is  proposing  to  define  a  not-for- 
profit  organization  as  an  organization 
exempt  from  taxation  under  26  U.S.C. 
501(a).  RSPA  is  asking  for  comments  on 
the  appropriateness  of  this  definition,  in 
particular  as  to  whether  this  definition 
is  broad  enough  or  there  is  a  more 
appropriate  definition  that  RSPA  should 
adopt. 

rv.  Definition  ef  a  Small  Business 

In  the  February  14,  2000  final  rule  in 
Docket  No.  HM-208C,  RSPA  referenced 
SBA's  size  standards  as  they  existed  at 
that  time,  which  were  based  on  the  SIC 
code  system.  At  that  time,  RSPA  noted 
that  SBA  had  proposed  to  change  fi-om 
SIC  codes  to  the  NAICS,  and  we 
indicated  that  this  change  should  not 
result  in  many  instances  in  which  an 
entity  would  lose  its  status  as  a  small 
business.  65  FR  at  7304. 

On  May  15,  2000,  SBA  published  a 
final  rule  in  the  Federal  Register  that 
adopted  a  new  table  of  small  business 
size  standards  for  industries  as.  defined 
in  NAICS.  65  FR  30836.  SBA  published 
a  corrected  table  in  the  Federal  Register 
on  September  5,  2000,  which  became 
effective  on  October  1,  2000.  65  FR 
53533.  Oiu  further  review  of  the  SIC 
codes  and  NAICS  confirms  our  earlier 
conclusion  that  very  few  entities  would 
lose  their  small  business  status; 
however,  we  invite  comments  on  the 
effect  of  changing  from  SIC  codes  to 
NAICS.  Accordingly,  for  registration 
year  2001-2002  and  thereafter,  RSPA  is 
proposing  to  change  the  reference  in  49 
CFR  107.612  from  the  SIC  code  system 
to  NAICS  to  correspond  to  the  current 
SBA  regulations. 

A  list  of  size  criteria  under  NAICS  is 
provided  on  the  SBA  Internet  site  at: 
http://www.sba.gov/size/NAICS- 
matched-with-size-stds-umbrella.htm. 

A  keyword  search  engine  for  NAICS 
is  provided  by  the  U.S.  Census  Biweau 
at  its  Internet  site  at: 
http://www.census.gov/epccl/naics/ 
framesrc.htm. 

Additional  information  on  NAICS, 
including  tables  showing  the 
correspondences  between  the  two 
numbering  systems  is  provided  at: 
http://www.census.gov/epcd/www/ 
naics.html. 

Registrants  unfamiliar  with  NAICS 
should  find  these  sites  useful  in 
determining  the  appropriate  code. 


V.  Petition  fivm  the  Petroleum 
Marketers  Association  of  America 
(PMAA) 

On  October  12,  2000  we  received  a 
Petroleiun  Marketers  Association  of 
America  (PMAA)  petition  (P-1405) 
asking  that  intrastate  marketers  of 
petroleimi  and  heating  oil  whose 
activities  are  within  SIC  codes  5171, 
5172,  and  5983  be  excepted  from  the 
requirement  to  register  and  that  the 
registration  fee  for  all  interstate  carriers 
be  reduced  to  the  minimum  $250.  In 
accordance  vvrith  49  CFR  106.33(c), 
RSPA  denies  PMAA's  petition. 

In  its  petition,  a  copy  of  which  is 
made  part  of  this  docket,  PMAA  stated 
that  it  continues  to  believe  that  a  "clear 
reading"  of  the  statute  exempts 
intrastate  carriers.  PMAA  states  that 
"commerce"  is  defined  as  "trade  or 
transportation  in  the  jurisdiction  of  the 
United  States  between  a  place  in  a  State 
and  a  place  outside  of  the  State;  or  that 
affects  trade  or  transportation  between  a 
place  in  a  State  and  place  outside  of  the 
State."  (49  U.S.C.  §5102(1)(A)(B)). 
PMAA  contends  that,  "in  this  section,  it 
seems  Congress  has  defined 
"commerce"  as  interstate  operations  to 
which  the  fee  applies."  PMAA  also 
states  that  the  "hazardous  materials 
(hazmat)  transportation  program  was 
designed  to  allow  interstate  carriers  to 
travel  between  states  without  paying 
each  state's  hazmat  fee  and  was 
designed  to  preempt  state  taxes."  PMAA 
stated  that  RSPA  will  still  be  able  to 
meet  its  HMEP  grants  funding  levels  if 
it  meuntains  the  two-tiered  fee  system 
and  removes  petroleum  marketers  from 
the  registration  program. 

RSPA  disagrees  with  PMAA's 
statements  that  Congress  intended  "to 
include  only  interstate  carriers  in  the 
hazardous  materials  fee  program"  and 
that  "the  overfunding  resulting  from 
this  extension  to  small,  local  carriers  of 
propane,  diesel  and  heating  oil  ensured 
overfunding  of  the  program."  In  the  July 
9.  1992  final  rule  in  Docket  No.  HM- 
208,  RSPA  found  that  the  registration 
provisions  now  set  forth  in  49  U.S.C. 
5108(a) 

make  no  distinction  between  interstate  and 
intrastate  carriers  and  shippers  of  hazardous 
materials.  Further,  it  woula  be  iHogical  to 
presume  that  intrastate  offerors  and  carriers 
are  excepted  from  the  registration  program 
when  they  will  be  primary  recipients  of  the 
enhanced  emergency  response  capabilities 
derived  from  the  national  emergency 
response  training  and  planning  grant 
program  for  States  and  local  governments.  57 
FR  at  30622. 

Moreover,  RSPA  has  received 
registration  statements  from  only  about 
3,900  persons  in  the  three  SIC  codes 
specified  in  PMAA's  request.  This 
represents  less  than  $1.1  million  in 


registration  fees  (not  including  the  $25 
processing  fee),  or  a  small  fraction  of  the 
imexpended  balance  in  the  HMEP  fund 
(assuming  that  all  these  persons  are 
"small,  local  carriers  of  propane,  diesel 
and  heating  oil"  as  characterized  by 
PMAA).  PMAA's  separate  suggestion 
that  "all  interstate  carriers"  should  pay 
only  the  $250  minimum  registration  fee 
conilicts  v«th  RSPA's  finding  that  the 
amount  of  the  fee  should  not  be  the 
same  for  small  and  other  than  small 
businesses. 

PMAA's  statement  that  interstate 
carriers  are  somehow  insulated  from 
paying  "each  state's  hazmat  fee"  or 
"state  income  or  other  local  taxes" 
seems  to  ignore  the  fact  that  the 
registration  program  under  49  U.S.C. 
5108  "has  no  preemptive  effect"  on  the 
ability  of  "States,  local  governments  or 
Indian  tribes  to  impose  their  own  fees 
or  registration  or  permit  requirements 
on  interstate,  intrastate  or  foreign 
offerors  or  carriers  of  hazardous 
materials."  57  FR  at  30626.  Preemption 
of  non-Federal  hazardous  material 
registration  or  permit  requirements  is 
governed  by  the  criteria  set  forth  in  49 
U.S.C.  5125. 

VI.  Rulemaking  Analysis  aad  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule,  if  adopted,  would 
not  be  considered  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and,  therefore, 
was  not  subject  to  formal  review  by  the 
Office  of  Management  and  Budget.  This 
proposed  rule  is  not  considered 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  RSPA  has 
prepared  a  preliminary  regulatory 
evaluation  which  is  available  for  review 
in  the  public  docket. 

fl.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  The  registration 
requirements  do  not  impair  the  ability 
of  States,  local  governments,  or  Indian 
tribes  to  impose  their  own  fees  or 
registration  or  permit  requirements  on 
persons  who  offer  or  transport 
hazardous  materials  in  commerce.  RSPA 
encourages  States,  local  governments, 
and  Indian  tribes  to  adopt  and  enforce 
requirements  in  the  HMR  and  the 
Federal  registration  requirement,  in 
order  to  enhance  compliance  with  a 
nationally  uniform  set  of  regulations  on 
the  transportation  of  hazardous 
materials. 


The  consultation  and  funding 
requirements  of  Executive  Order  13132 
do  not  apply  because  this  proposed  rule 
would  not  adopt  any  regulation  that: 

(1)  Has  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government; 

(2)  Imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments;  or 

(3)  Preempts  state  law. 

C.  Executive  Order  13084 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611)  requires  each  agency  to 
analyze  proposed  regulations  and  assess 
their  impact  on  small  businesses  and 
other  small  entities  to  determine 
whether  the  proposed  rule  is  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

In  the  February  14,  2000  final  rule  in 
Docket  No.  HM-208C,  RSPA  certified 
that  that  final  rule  did  affect  a 
significant  number  of  small  entities,  but 
that  the  economic  impact  on  these  small 
entities  will  not  be  significant.  65  FR  at 
7308-7309.  This  proposed  rule  affects 
the  same  small  entities  that  Docket  HM- 
208C  did  and,  therefore,  this  proposed 
rule  would  affect  a  significant  number 
of  small  entities.  See  65  FR  at  7307. 
Although  this  proposed  rule  is 
providing  a  $25  reduction  in  the 
combined  annual  fee  that  small 
businesses  must  pay,  that  reduction 
does  not  constitute  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
RSPA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not,  if  adopted,  result  in 
costs  of  $100  million  or  more,  in  the 
aggregate,  to  any  of  the  following:  State, 


local,  or  Native  American  tribal 
governments,  or  the  private  sector. 

F.  Paperwork  Reduction  Act 

Under  49  U.S.C.  5108(i),  reporting 
and  recordkeeping  requirements 
pertaining  to  the  registration  rule  are 
specifically  excepted  from  the 
information  management  requfrements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  nimiber  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
fransportation,  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  proposed  to  be 
amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  44701; 
Sec.  212-213,  Pub.  L.  104-121, 110  Stat.  857; 
49  CFR  1.45, 1.53. 

2.  In  §  107.612,  paragraph  (b)  is 
revised  and  new  paragraphs  (c)  and  (d) 
are  added  to  read  as  follows: 

§  1 07.61 2    Amount  of  fee. 

***** 

(b)  Registration  year  2000-2001.  For 
the  registration  year  2000-2001 ,  each 
person  subject  to  the  requirements  of 
this  subpart  must  pay  an  aiuiual  fee  as 
follows: 

(1)  Small  business.  Each  person  that 
qualifies  as  a  small  business,  imder 
criteria  specified  in  13  CFR  part  121  in 
effect  prior  to  October  1,  2000  (see  13 
CFR  revised  as  of  January  1, 1999), 
apphcable  to  the  standard  industrial 
classification  (SIC)  code  that  describes 
that  person's  primary  commercial 
activity,  must  pay  an  aimual  fee  of  $275 
and  the  processing  fee  required  by 
paragraph  (b)(3)  of  this  section. 

(2)  Other  than  a  small  business.  Each 
person  that  does  not  meet  the  criteria 
specified  in  paragraph  (b)(1)  of  this 
section  must  pay  an  annual  fee  of 


$1,975  and  the  processing  fee  required 
by  paragraph  (b)(3)  of  this  section. 

(3)  Processing  fee.  The  processing  fee 
is  $25  for  each  registration  statement 
filed.  A  single  statement  may  be  filed  for 
one,  two,  or  three  registration  years  as 
provided  in  §  107.616(c). 
***** 

(c)  Registration  years  2001-2002 
through  2006-2007.  For  registration 
years  2001-2002,  2002-2003,  2003- 
2004,  2004-2005,  2005-2006,  and  200&- 
2007,  each  person  subject  to  the 
requirements  of  this  subpart  must  pay 
an  annual  fee  as  follows: 

(1)  Small  business.  Each  person  that 
qualifies  as  a  small  business,  under 
criteria  specified  in  13  CFR  part  121  in 
effect  on  or  after  October  1,  2000, 
applicable  to  the  North  American 
Industry  Classification  System  (NAICS) 
that  describes  that  person's  primary 
commercial  activity,  must  pay  an 
annual  fee  of  $250  and  the  processing 
fee  required  by  paragraph  (c)(4)  of  this 
section. 

(2)  Not-for-profit  organization.  Each 
not-for-profit  organization  must  pay  an 
annual  fee  of  $250  and  the  processing 
fee  required  by  paragraph  (c)(4)  of  this 
section.  A  not-for-profit  organization  is 
an  organization  exempt  from  taxation 
under  26  U.S.C.  501(a). 

(3)  Other  than  a  small  business  or  a 
not-for-profit  organization.  Each  person 
that  does  not  meet  the  criteria  specified 
in  paragraph  (c)(1)  or  (c)(2)  of  this 
section  must  pay  an  aimual  fee  of  $475 
and  the  processing  fee  required  by 
paragraph  (c)(4)  of  this  section. 

(4)  Processing  fee.  The  processing  fee 
is  $25  for  each  registration  statement 
filed.  A  single  statement  may  be  filed  for 
one,  two,  or  three  registration  years  as 
provided  in  §  107.616(c). 

(d)  Registration  years  2007-2008  and 
following.  For  each  registration  year 
beginning  with  2007-2008,  each  person 
subject  to  the  requirements  of  this 
subpart  must  pay  an  annual  fee  as 
follows: 

(1)  Small  business.  Each  person  that 
qualifies  as  a  small  business,  under 
criteria  specified  in  13  CFR  part  121  in 
effect  on  or  after  October  1,  2000, 
applicable  to  the  North  American 
Industry  Classification  System  (NAICS) 
that  describes  that  person's  primary 
commercial  activity,  must  pay  an 
annual  fee  of  $275  and  the  processing 
fee  required  by  paragraph  (d)(4)  of  this 
section. 

(2)  Not-for-profit  organization.  Each 
not-for-profit  organization  must  pay  an 
annual  fee  of  $2  75  and  the  processing 
fee  required  by  paragraph  (d)(4)  of  this 
section.  A  not-for-profit  organization  is 
an  organization  exempt  fit>m  taxation 
under  26  U.S.C.  501(a). 
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(3)  Other  than  a  small  business  or  not- 
for-profit  organization.  Each  person  that 
does  not  meet  the  criteria  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section 
must  pay  an  annual  fee  of  $1,975  and 
the  processing  fee  required  by  paragraph 
(d)(4)  of  this  section. 

(4)  Processing  fee.  The  processing  fee 
is  $25  for  each  registration  statement 
filed.  A  single  statement  may  be  filed  for 
one,  two,  or  three  registration  years  as 
provided  in  §  107.616(c). 


3.  In  §  107.616,, paragraph  (b)  is 
revised  to  read  as  follows: 

§107.616    Payment  procedures. 

***** 

(b)  Payment  must  be  made  by  certified 
check,  cashier's  check,  personal  check, 
or  money  order  in  U.S.  funds  and  drawn 
on  a  U.S.  bank,  payable  to  the  U.S. 
Department  of  Transportation  and 
identified  as  payment  for  the  "Hazmat 
Registration  Fee"  or  by  a  credit  card 


authorization  completed  and  signed  on 
the  registration  statement. 

***** 

Issued  in  Washington,  DC,  on  December  1, 
200G,  under  authority  delegated  in  49  CFR 
Part  106. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  00-31044  Filed  12-6-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG57 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-UMS  Revision 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  revising  the  NAC 
International  (NAC)  Universal  Storage 
System  (NAC-UMS)  listing  within  the 
"List  of  approved  spent  fuel  storage 
casks"  to  include  Amendment  No.  1  to 
the  Certificate  of  Compliance  (CoC). 
This  amendment  will  allow  holders  of 
power  reactor  operating  licenses  as 
general  licensees  to  store  PWR  design 
basis  fuel  assemblies  in  accordance  with 
revised  technical  specifications  and 
Maine  Yankee  site-specific  spent  fuel  in 
the  NAC-UMS.  The  changes  for 
Amendment  No.  1  to  the  NAC-UMS 
CoC  include:  changes  to  authorized 
contents  to  allow  Maine  Yankee  site- 
specific  spent  fuels  within  the  PWR 
basket,  including  damaged  or 
consolidated  fuel  in  a  Maine  Yankee 
fuel  can  and  burnups  up  to  50,000 
MWd/MTU;  changes  to  allow  longer 
times  for  PWR  spent  fuel  cask  loading 
operations  based  on  reduced  heat  loads; 
authorization  to  store,  without  canning, 
intact  PWR  assemblies  with  missing 
grid  spacers  (up  to  an  unsupported 
length  of  60  inches);  editorial 
clarifications  to  the  technical 
specifications  (TS);  and  deletion  of  a 
certificate  reference  to  the  NS-4-FR 
trade  name  of  the  solid  neutron 
shielding  material  in  the  VCC  shield 
plug. 

DATES:  The  final  rule  is  effective 
February  20,  2001.  unless  significant 
adverse  conunents  are  received  by 
January  8.  2001.  If  the  rule  is  withdrawn 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike,  Rockville.  MD. 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

All  publicly  available  documents 
related  to  this  rulemaking,  as  well  as  all 
public  comments  received  on  this 
rulemaking,  may  be  viewed  and 
downloaded  electronically  via  the 
NRC's  rulemaking  website  at  http:// 


nilefonim.Unl.gov.  You  may  also 
provide  comments  via  this  website  by 
uploading  comments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  site,  contact  Ms. 
Carol  Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  dociunents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  also  be  examined  at  Uie  NRC 
Public  Dociunent  Room,  11555 
Rockville  Pike.  Rockville.  MD.  For  more 
information,  contact  the  NRC's  Public 
Dociunent  Room  Reference  staff  at  1- 
800-397^209,  (301)  415-4737  or  by  e- 
mail  to  pdr@nrc.gov. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999  are  also 
available  electronically  at  the  NRC 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  CoC  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  under  ADAMS  Accession  No. 
ML003754655. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  McDaniel,  telephone  (301)  415- 
5252.  e-mail,  KKM@nrc.gov,  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA).  requires  that  "(tjhe  Secretary 
[of  the  Department  of  Energy  (DOE)] 
shall  establish  a  demonstration  program, 
in  cooperation  with  the  private  sector, 
for  the  dry  storage  of  spent  nuclear  fuel 
at  civiUan  nuclear  power  reactor  sites, 
with  the  objective  of  establishing  one  or 
more  technologies  that  the  [Nuclear 
Regulatory!  Commission  may,  by  rule, 
approve  for  use  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
maximum  extent  practicable,  the  need 
for  additional  site-specific  approvals  by 
the  Commission."  Section  133  of  the 
NWPA  states,  in  part,  that  "(t]he 
Commission  shall,  by  rule,  establish 
procedures  for  the  licensing  of  any 
technology  approved  by  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the  NRC 
approved  dry  storage  of  spent  nuclear 
fuel  in  NRC-approved  casks  under  a 


general  license  by  publishing  a  final 
rule  in  10  CFR  Part  72  entitled.  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  July 
18, 1990).  This  nde  also  established  a 
new  Subpart  L  within  10  CFR  Part  72, 
entitled  "Approval  of  Spent  Fuel 
Storage  Casks"  containing  procedures 
and  criteria  for  obtaining  NTRC  approval 
of  spent  fuel  storage  cask  designs.  The 
NRC  subsequently  issued  a  final  rule  on 
October  19,  2000  (65  FR  62581)  that 
approved  the  NAC-UMS  cask  design 
and  added  it  to  the  list  of  NRC-approved 
cask  designs  in  §  72.214  as  Certificate  of 
Compliance  Number  (1015). 

EHscussioB 

On  July  16,  1999,  the  certificate 
holder  (NAC)  submitted  an  application 
to  the  NRC  to  amend  CoC  No.  1015  to 
allow  holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  the  cask 
under  revised  conditions.  Amendment 
No.  1  includes:  (l)  changes  to 
authorized  contents  to  allow  Maine 
Yankee  site-specific  spent  fuels  within 
the  PWR  basket,  including  damaged  or 
consolidated  fuel  in  a  Maine  Yankee 
fuel  can  and  burnups  up  to  50.000 
MWd/MTU;  (2)  changes  to  allow  longer 
times  for  PWR  spent  fuel  cask  loading 
operations  based  on  reduced  heat  loads; 
(3)  authorization  to  store,  without 
canning,  intact  PWR  assemblies  with 
missing  grid  spacers  (up  to  an 
unsupported  length  of  60  inches);  (4) 
editorial  clarifications  to  the  technical 
specifications;  and  (5)  deletion  of  a 
certificate  reference  to  the  NS-4-FR 
trade  name  of  the  solid  neutron 
shielding  material  in  the  VCC  shield 
plug.  No  other  changes  to  the  NAC- 
UMS  cask  system  design  were  requested 
in  this  application.  The  NRC  staff 
performed  a  detailed  safety  evaluation 
of  the  proposed  CoC  amendment  request 
which  is  summarized  in  the  paragraph 
below. 

The  NAC-UMS  cask  was  evaluated 
against  the  regulatory  standards  in  10 
CFR  Part  72.  NAC  demonstrated  the 
structural  adequacy  of  the  Maine 
Yankee  site-specific  fuels  (MYSSF)  that 
are  intact  (with  and  without  damaged 
assembly  hardware),  consolidated, 
damaged,  and  high-burnup.  The  thermal 
evaluation  verified  that  the  cladding 
(including  high-bxu-nup)  and  cask 
component  temperatures  were 
acceptable  for  all  authorized  spent  fuel 
contents  and  configurations  under 
normal,  off- normal  and  accident 
conditions.  The  shielding  evaluation 
determined  that  the  site-specific  spent 
fuels  and  various  configurations, 
including  fuel  assembly  hardware,  are 
either  bounded  by  the  design  basis  fuel 
or  were  acceptable  for  meeting  the 


applicable  regulatory  requirements.  The 
criticality  evaluation  demonstrated  that, 
for  all  proposed  MYSSF  configiirations, 
the  criticality  requirements  of  10  CFR 
Part  72  are  met.  The  original  NAC-UMS 
confinement  evaluation  remains  valid 
since  the  design  is  "leak-tight."  The  TS 
were  revised  and  identify  the  necessary 
specifications  to  provide  reasonable 
assurance  that  the  NAC-UMS  cask  will 
allow  safe  storage  of  all  authorized 
contents. 

The  staff  found  that  the  changes 
stated  above  do  not  reduce  the  safety 
margin.  In  addition,  the  NRC  staff  has 
determined  that  changes  do  not  pose 
any  increased  risk  to  public  health  and 
safety.  A  full  discussion  of  the  staff's 
evaluation  is  set  out  in  its  SER  which 
can  be  found  under  ADAMS  Accession 
No.  ML003754655. 

This  direct  final  rule  revises  the 
NAC-UMS  cask  design  listing  in 
§  72.214  by  adding  Amendment  No.  1  to 
CoC  No.  1015.  The  amendment  consists 
of  changes  to  the  TS  identified  in  the 
NRC  staffs  SER  for  Amendment  No.  1. 

The  amended  NAC-UMS  cask  system, 
when  used  under  the  conditions 
specified  in  the  CoC.  the  TSs,  and  NRC 
regulations,  will  meet  the  requirements 
of  Part  72;  thus,  adequate  protection  of 
public  health  and  safety  will  continue  to 
be  ensured. 

CoC  No.  1015,  the  revised  Technical 
Specifications,  and  the  underlying  SER 
for  Amendment  No.  1,  and  the 
Environmental  Assessment  are  available 
for  inspection  at  the  NRC  Public 
Dociunent  Room,  11555  Rockville  Pike, 
Rockville.  MD.  Single  copies  of  the  CoC 
may  be  obtained  from  Keith  McDaniel, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
telephone  (301)  415-5252,  email 
KKM@nrc.gov. 

Discussion  of  Amendments  by  Section 

Section  72.214    List  of  approved  spent 
fuel  storage  casks. 

Certificate  No.  1015  is  revised  by 
adding  the  effective  date  of  the  initial 
certificate  and  the  effective  date  of 
Amendment  Niunber  1 . 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  No.  1  to  CoC 
No.  1015  and  does  not  include  other 
aspects  of  the  NAC-UMS  cask  system 
design.  The  NRC  is  using  the  "direct 
final  rule  procediu^"  to  promulgate  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial;  adequate  protection  of 
public  health  and  safety  continues  to  be 


ensured.  This  amendment  is  not 
considered  to  be  a  significant 
amendment  by  the  NRC  staff.  The 
amendment  to  the  rules  will  become 
effective  on  February  20.  2001. 
"  However,  if  the  NRC  receives  significant 
adverse  conunents  by  January  8,  2001, 
then  the  NRC  will  publish  a  document 
that  withdraws  this  action  and  will 
address  the  comments  received  in 
response  to  the  proposed  amendments 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  These  comments  vsrill 
be  addressed  in  a  subsequent  final  rule. 
The  NRC  will  not  initiate  a  second 
comment  period  on  this  action. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30,  1997,  and 
pubUshed  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517).  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements  by  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

Plain  Language 

The  Presidential  Memorandum  dated 
Jime  1,  1998.  entitled  "Plain  Language 
in  Government  Writing."  directed  that 
the  Federal  Government's  writing  be  in 
plain  language.  The  NRC  requests 
comments  on  this  direct  final  rule 
specifically  with  respect  to  the  clarity 
and  effectiveness  of  the  language  used. 
Comments  should  be  sent  to  the  address 
listed  under  the  heading  ADDRESSES 
above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
Part  51,  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  ierefore.  an 
environmental  impact  statement  is  not 
required.  The  rule  will  amend  the  CoC 
for  the  NAC-UMS  cask  system  within 


the  list  of  approved  spent  fuel  storage 
casks  that  power  reactor  licensees  can 
use  to  store  spent  fuel  at  reactor  sites 
imder  a  general  license.  Amendment 
No.  1  includes:  (1)  changes  to 
authorized  contents  to  allow  Maine 
Yankee  site-specific  spent  fuels  within 
the  PWR  basket,  including  damaged  or 
consohdated  fuel  in  a  Maine  Yankee 
fuel  can  and  burnups  up  to  50.000 
MWd/MTU;  (2)  changes  to  allow  longer 
times  for  PWR  spent  fuel  cask  loading 
operations  based  on  reduced  heat  loads; 
(3)  authorization  to  store,  without 
canning,  intact  PWR  assemblies  with 
missing  grid  spacers  (up  to  an 
imsupported  length  of  60  inches);  (4) 
editorial  clarifications  to  the  technical 
specifications;  and  (5)  deletion  of  a 
certificate  reference  to  the  NS-4-FR 
trade  name  of  the  solid  neutron 
shielding  material  in  the  VCC  shield 
plug.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville.  MD. 
Electronic  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  can  be  foimd  in  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://wwH'.nrc.gov/NRC/ADAMS/ 
index.html.  Single  copies  are  available 
from  Keith  McDaniel,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5252,  email  KKM@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget. 
Approval  Niunber  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  ntunber. 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
volimtary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  will  revise  the  NAC- 
UMS  cask  system  design  list  in  §  72.214 
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(List  of  NRC-approved  spent  fuel  storage 
cask  designs).  This  action  does  not 
constitute  the  establishment  of  a 
standard  that  establishes  generally- 
applicable  requirements. 

Regulatory  Analysis 

On  July  18,  1990  (55  FR  29181).  the 
NRC  issued  an  amendment  to  10  CFTl 
Part  72  to  provide  for  the  storage  of 
spent  nuclear  fuel  under  a  general 
Ucense  in  cask  system  designs  approved 
by  the  NRC.  Any  nuclear  power  reactor 
licensee  can  use  NRC-approved  cask 
designs  to  store  spent  nuclear  fuel  if  it 
notifies  the  NRC  in  advance,  spent  fuel 
is  stored  under  the  conditions  specified 
in  the  cask's  CoC,  and  the  conditions  of 
the  general  license  are  met.  A  list  of 
NRC-approved  cask  designs  is  contained 
in  §  72.214.  On  October  19,  2000,  (65  FR 
62581),  the  NRC  issued  an  amendment 
to  Part  72  that  approved  the  NAC-UMS 
design  by  adding  it  to  the  list  of  NRC- 
approved  cask  designs  in  §  72.214.  On 
July  16, 1999,  the  certificate  holder 
(NAC),  submitted  an  application  to  the 
NRC  to  amend  CoC  No.  1015. 
Amendment  No.  1  includes:  (1)  changes 
to  authorized  contents  to  allow  Maine 
Yankee  site-specific  spent  fuels  within 
the  PWR  basket,  including  damaged  or 
consolidated  fuel  in  a  Maine  Yankee 
fuel  can  and  bumups  up  to  50,000 
MWd/MTU;  (2)  changes  to  allow  longer 
times  for  PWR  spent  fuel  cask  loading 
operations  based  on  reduced  heat  loads; 
(3)  authorization  to  store,  without 
canning,  intact  PWR  assemblies  with 
missing  grid  spacers  (up  to  an 
unsupported  length  of  60  inches);  (4) 
editorial  clarifications  to  the  technical 
specifications;  and  (5)  deletion  of  a 
certificate  reference  to  the  NS-4-FR 
trade  name  of  the  solid  neutron 
shielding  material  in  the  VCC  shield 
plue. 

The  alternative  to  this  action  is  to 
withhold  approval  of  this  amended  cask 
system  design  and  issue  an  exemption 
to  each  general  license.  This  alternative 
would  cost  both  the  NRC  and  the 
utilities  more  time  and  money  because 
each  utility  would  have  to  pursue  an 
exemption. 

Approval  of  the  direct  final  rule  will 
eliminate  the  problems  described  above 
and  is  consistent  with  previous 
Commission  actions.  Further,  the  direct 
final  rule  will  have  no  adverse  effect  on 
public  health  and  safety.  This  direct 
final  rule  has  no  significant  identifiable 
impact  or  benefit  on  other  Government 
agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  direct  final  rule  are 


commensiu-ate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  and 
thus,  this  action  is  recommended. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  NRC  certifies  that  this  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  direct 
final  rule  affects  only  the  operation  of 
nuclear  power  plants,  independent 
spent  fuel  storage  facilities,  and  NAC. 
The  companies  that  own  these  plants  do 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  direct  final 
rule  because  this  amendment  does  not 
involve  any  provisions  that  would 
impose  backets  as  defined.  Therefore,  a 
backfit  analysis  is  not  required. 

List  of  Subiects  in  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fiiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  Part  72. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 


Authority:  Sees.  51   53,  57,  62,  63.  65,  69, 
81,  161,  182,  183,  184.  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233. 
2234,  2236.  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202.  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601.  sec 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  lOd- 
48b,  sec.  7902,  10b  Stat.  31b3  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  81  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230. 
2232,  2241.  see.  148.  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151, 10152, 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g]  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203. 101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(e),  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L,  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a).  141(h).  Pub.  L.  97^25.  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  see.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  hi  §  72.214.  Certificate  of 
Compliance  (CoC)  1015  is  revised  to 
read  as  follows: 

§  72.21 4    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number  1015. 

Initial  Certificate  Effective  Date: 
November  20,  2000. 

Amendment  No.  1  Effective  Date: 
February  20,  2001. 

SAR  Submitted  by:  NAC 
International,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC-UMS  Universal 
Storage  System. 

Docket  Number:  72-1015. 

Certificate  Expiration  Date:  November 
20, 2020. 

Model  Number:  NAC-UMS. 


Dated  at  Rockville,  Maryland,  this  22nd 
day  of  November  2000. 
For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  00-31097  Filed  12-6-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG57 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-UMS  Revision 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  revising  the  NAC 
International  (NAC)  Universal  Storage 
System  (NAC-UMS)  listing  vrithin  the 
"List  of  approved  spent  fuel  storage 
casks"  to  include  Amendment  No.  1  to 
the  Certificate  of  Compliance  (CoC). 
This  amendment  will  allow  holders  of 
power  reactor  operating  licenses  as 
general  licensees  to  store  PWR  design 
basis  fuel  assemblies  in  accordance  with 
revised  technical  specifications  and 
Maine  Yankee  site-specific  spent  fuel  in 
the  NAC-UMS.  The  changes  proposed 
for  Amendment  No.  1  to  the  NAC-UMS 
CoC  include:  changes  to  authorized 
contents  to  allow  Maine  Yankee  site- 
specific  spent  fuels  within  the  PWR 
basket,  including  damaged  or 
consolidated  fuel  in  a  Maine  Yankee 
fuel  can  and  bumups  up  to  50,000 
MWd/MTU;  changes  to  allow  longer 
times  for  PWR  spent  fuel  cask  loading 
operations  based  on  reduced  heat  loads; 
authorization  to  store,  without  canning, 
intact  PWR  assemblies  with  missing 
grid  spacers  (up  to  an  unsupported 
length  of  60  inches);  editorial 
clarifications  to  the  technical 
specifications  (TS);  and  deletion  of  a 
certificate  reference  to  the  NS— 4-FR 
trade  name  of  the  soUd  neutron 
shielding  material  in  the  VCC  shield 
plug. 

DATES:  Conmients  on  the  proposed  rule 
must  be  received  on  or  before  January  8, 
2001. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to  11555  Rockville  Pike,  Rockville,  MD, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 


Certain  dociunents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
Public  Dociunent  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
dociiments  may  also  be  viewed  and 
downloaded  electronically  via  the 
ruJemaking  website. 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999  are  also 
available  electronically  at  the  NRC 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copy 
of  the  proposed  CoC  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  in  ADAMS  under  Accession  No. 
ML003754655.  For  more  information, 
contact  the  NRC's  Public  Dociunent 
Room  Reference  Staff  at  1-800-397- 
4209.  301-415-4737  or  by  e-mail  at 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  McDaniel,  telephone  (301)  415- 
5252,  e-mail,  KKM@nrc.gov,  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  Direct 
Final  Rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

The  NRC  is  also  publishing  this 
proposed  rule  as  a  direct  final  rule 
because  it  represents  a  limited  and 
routine  change  to  an  existing  CoC  that 
is  expected  to  be  noncontroversial; 
adequate  protection  of  public  health  and 
safety  continues  to  be  ensured.  The 
direct  fined  rule  will  become  effective  on 
February  20,  2001.  However,  if  the  NRC 
receives  significant  adverse  comments 
on  the  direct  final  rule  by  January  8, 
2001,  then  the  NRC  will  publish  a 
docimient  to  withdraw  the  direct  final 
rule.  If  the  direct  final  rule  is 
withdrawn,  the  NRC  will  address  the 
comments  received  in  response  to  the 
proposed  revisions  in  a  subsequent  final 
rule.  Absent  significant  modifications  to 
the  proposed  revisions  requiring 
republication,  the  NRC  will  not  initiate 
a  second  comment  period  for  this  action 
if  the  direct  final  rule  is  withdrawn. 

List  of  Subiects  In  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs,  Nuclear  materials, 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 


requirements,  Security  measures.  Spent 
ftiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  72. 

PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  57.  62,  63,  65.  69, 
81,  161,  182,  183,  184,  186.  187,  189,  68  Stat. 
929,  930,  932.  933,  934,  935,  948,  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077.  2092. 
2093.  2095.  2099.  2111.  2201.  2232.  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended.  202,  206. 
88  Stat.  1242,  as  amended,  1244.  1246  (42 
U.S.C.  5841.  5842,  5846);  Pub.  L.  95-601.  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L. 
lOd— 48b,  sec.  7902,  10b  Stat.  31b3  (42 
U.S.C.  5851);  see.  102.  Pub.  L.  91-190,  83 
Stat.  853  (42  U.S.C.  4332);  sees.  131.  132, 
133,  135,  137,  141,  Pub.  L.  97-425,  96  Stat. 
2229,  2230,  2232,  2241.  see.  148,  Pub.  L. 
100-203, 101  Stat.  1330-235  (42  U.S.C. 
10151,  10152,  10153,  10155, 10157, 10161, 
10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c).(d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425.  96  Stat. 
2202.  2203,  2204,  2222.  2244.  (42  U.S.C. 
10101,  10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  hi  §  72.214.  Certificate  of 
Compliance  (CoC)  1015  is  revised  to 
read  as  follows: 

§72.214    List  of  approved  spent  fuel 
storage  casks. 

***** 

Certificate  Number:  1015. 

Initial  Certificate  Effective  Date: 
[November  20.  2000]. 

Amendment  No.  1  Effective  Date: 
February  20,  2001. 

SAR  Submitted  by:  NAC 
International,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC-UMS  Universal 
Storage  System. 

Docket  Number:  72-1015. 
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Certificate  Expiration  Date:  November        Dated  at  Rockville,  Maryland,  this  22nd 
20,  2020.  day  of  November,  2000. 

Model  Number:  NAC-UMS. 


For  the  Nuclear  Regulatory  Commission. 
WiUiam  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  00-31098  Filed  12-6-00;  8:45  am] 
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Tide  3— 

The  President 


Presidential  Documents 


Executive  Order  13178  of  December  4,  2000 

Northwestern   Hawaiian   Islands   Coral    Reef  Ecosystem   Re- 
serve 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Marine  Sanc- 
tuaries Act,  (16  U.S.C.  1431  et  seq.),  and  the  National  Marine  Sanctuaries 
Amendments  Act  of  2000,  Public  Law  106-513,  and  in  furtherance  of  the 
purposes  of  the  Magnuson-Stevens  Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.),  Marine  Protection,  Research,  and  Sanctuaries 
Act  (33  U.S.C.  1401  et  seq.].  Coastal  Zone  Management  Act  (16  U.S.C. 
1451  et  seq.],  Endangered  Species  Act  (16  U.S.C.  1531  et  seq.).  Marine 
Mammal  Protection  Act  (16  U.S.C.  1362  et  seq.].  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.].  National  Historic  Preservation  Act  (16  U.S.C.  470  et  seq.]. 
National  Wildlife  Refuge  System  Administration  Act  (16  U.S.C.  668dd-ee), 
and  other  pertinent  statutes,  it  is  ordered  as  follows: 

Section  1.  Preamble.  The  world's  coral  reefs — the  rain  forests  of  the  sea — 
are  in  serious  decline.  These  important  and  sensitive  areas  of  biodiversity 
warrant  special  protection.  While  United  States  waters  contain  approximately 
3  percent  of  the  world's  coral  reefs,  approximately  70  percent  of  U.S.  coral 
reefs  are  in  the  Northwestern  Hawaiian  Islands.  The  3.5  million  acres  of 
coral  reefs  around  the  remote,  mostly  uninhabited  Northwestern  Hawaiian 
Islands  are  spectacular  and  almost  undisturbed  by  humans.  The  approxi- 
mately 1,200  mile  stretch  of  coral  islands,  seamounts,  banks,  and  shoals 
are  imquestionably  some  of  the  healthiest  and  most  extensive  coral  reefs 
in  the  United  States.  In  their  own  right,  the  spectacular  coral  reefs  and 
lands  provide  an  amazing  geological  record  of  volcanic  and  erosive  powers 
that  have  shaped  this  area.  This  vast  area  supports  a  dynamic  reef  ecosystem 
that  supports  more  than  7,000  marine  species,  of  which  approximately  half 
are  unique  to  the  Hawaiian  Island  chain.  This  incredibly  diverse  ecosystem 
is  home  to  many  species  of  coral,  fish,  birds,  marine  mammals,  and  other 
flora  and  fauna  including  the  endangered  Hawaiian  monk  seal,  the  threatened 
green  sea  turtle,  and  the  endangered  leatherback  and  hawksbill  sea  turtles. 
In  addition,  this  area  has  great  cultural  significance  to  Native  Hawaiians 
as  well  as  linkages  to  early  Polynesian  culture — making  it  additionally  worthy 
of  protection  and  understanding.  This  is  truly  a  unique  and  special  place, 
a  coral  reef  ecosystem  like  no  place  on  earth,  and  a  source  of  pride,  inspira- 
tion, and  satisfaction  for  all  Americans,  especially  the  people  of  Hawaii. 
It  is  fully  worthy  of  our  best  efforts  to  preserve  a  legacy  of  America's 
natural  wonders  for  future  generations.  Due  to  the  special  significance  of 
this  area,  I  have  determined  that  it  is  in  the  best  interest  of  our  Nation, 
and  of  future  generations,  to  provide  strong  and  lasting  protection  for  the 
coral  reef  ecosystem  of  the  Northwestern  Hawaiian  Islands. 

On  May  26,  2000,  I  directed  the  Secretaries  of  Commerce  and  the  Interior, 
working  cooperatively  with  the  State  of  Hawaii  and  consulting  with  the 
Western  Pacific  Fishery  Management  Council,  to  develop  recommendations 
for  a  new,  coordinated  management  regime  to  increase  protection  of  the 
coral  reef  ecosystem  of  the  Northwestern  Hawaiian  Islands  and  provide 
for  sustainable  use  of  the  area.  Upon  consideration  of  their  recommendations 
and  comments  received  during  the  public  visioning  process  on  this  initiative, 
and  based  on  the  statutory  authorities  set  forth  above,  I  am  issuing  this 
Executive  Order. 
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Sec.  2.  Purpose.  The  purpose  of  this  Executive  Order  is  to  ensure  the 
comprehensive,  strong,  and  lasting  protection  of  the  coral  reef  ecosystem 
and  related  marine  resources  and  species  (resources)  of  the  Northwestern 
Hawaiian  Islands. 

Sec.  3.  Establishment  of  Coral  Reef  Ecosystem  Reserve.  There  is  hereby 
established  in  the  Northwestern  Hawaiian  Islands  a  coral  reef  ecosystem 
reserve  to  be  known  as  the  Northwestern  Hawaiian  Islands  Coral  Reef  Eco- 
system Reserve  (Reserve).  The  Reserve  shall  include  submerged  lands  and 
waters  of  the  Northwestern  Hawaiian  Islands,  extending  approximately  1,200 
nautical  miles  (nm)  long  and  lOOnm  wide.  The  Reserve  shall  be  adjacent 
to  and  seaward  of  the  seaward  boundaries  of  the  State  of  Hawaii  and 
the  Midway  Atoll  National  Wildlife  Refuge,  and  shall  overlay  the  Hawaiian 
Islands  National  Wildlife  Refuge  to  the  extent  that  it  extends  beyond  the 
seaward  boundaries  of  the  State  of  Hawaii.  The  boundaries  of  the  Reserve 
are  described  in  section  6  of  this  order. 

Sec.  4.  Management  Principles.  The  Secretary  of  Commerce,  or  his  designee, 
(hereafter  "Secretary")  shall,  subject  to  section  10(b)  of  this  order,  manage 
the  Reserve  in  accordance  with  the  following  principles: 

(a)  The  principal  purpose  of  the  Reserve  is  the  long-term  conservation 
and  protection  of  the  coral  reef  ecosystem  and  related  marine  resources 
and  species  of  the  Northwestern  Hawaiian  Islands  in  their  natural  character; 

(b)  The  Reserve  shall  be  managed  using  available  science  and  applying 
a  precautionary  approach  with  resource  protection  favored  when  there  is 
a  lack  of  information  regarding  any  given  activity,  to  the  extent  not  contrary 
to  law; 

(c)  Culturally  significant,  noncommercial  subsistence,  cultural,  and  reli- 
gious uses  by  Native  Hawaiians  should  be  allowed  within  the  Reserve, 
consistent  with  applicable  law  and  the  long-term  conservation  and  protection 
of  Reserve  resources; 

(d)  The  Reserve  shall  be  managed  using,  when  appropriate,  geographical 
zoning  and  innovative  management  techniques  to  ensure  that  the  Reserve 
resources  are  protected  from  degradation  or  harm; 

(e)  To  the  extent  consistent  with  the  primary  purpose  of  the  Reserve, 
the  Reserve  shall  be  managed  to  support,  promote,  and  coordinate  appropriate 
scientific  research  and  assessment,  and  long-term  monitoring  of  Reserve 
resources,  and  the  impacts  or  threats  thereto  from  human  and  other  activities, 
to  help  better  understand,  protect,  and  conserve  these  resources  and  species 
for  future  generations; 

(f)  To  the  extent  consistent  with  the  primary  purpose  of  the  Reserve, 
the  Reserve  shall  be  managed  to  enhance  public  awareness,  understanding, 
and  appreciation  of  Reserve  resources,  and  the  impacts  or  threats  thereto 
from  human  and  other  activities; 

(g)  The  Reserve  shall  be  managed  to  further  restoration  and  remediation 
of  degraded  or  injured  Reserve  resources;  and 

(h)  The  Reserve  shall  be  managed  to  facilitate  coordinated  management 
among  Federal  and  State  agencies  and  other  entities,  as  appropriate,  to 
provide  comprehensive  (looking  beyond  jurisdictional  boundaries)  conserva- 
tion of  the  coral  reef  ecosystem  and  related  marine  resources  and  species 
throughout  the  Northwestern  Hawaiian  Islands,  consistent  with  applicable 
authorities  and  the  Management  Principles  of  this  section. 
Sec.  5.  Implementation,  (a)  Management  of  the  Reserve.  The  Secretary  shall 
manage  the  Reserve  under  the  National  Marine  Sanctuaries  Act  and  in 
accordance  with  this  order. 

(b)  Reserve  Operations  Plan.  The  Secretary,  in  consultation  with  the  Sec- 
retary of  the  Interior  and  the  Governor  of  Hawaii,  shall  develop  an  operations 
plan  to  govern  the  management  of  the  Reserve.  In  developing  the  Reserve 
Operations  Plan  the  Secretary  shall  consider  the  advice  and  recommendations 
of  the  Reserve  Council  established  pursuant  to  paragraph  (c)  of  this  section. 


The  Reserve  Operations  Plan  shall  be  directed  at  priority  issues  and  actions 
that,  at  a  minimum,  provide  for: 

(1)  Coordinated  management  among  the  Reserve,  Hawaiian  Islands  National 
Wildlife  Refuge,  Midway  Atoll  National  Wildhfe  Refuge,  and  the  State  of 
Hawaii,  consistent  with  relevant  authorities; 

(2)  Coordination  among  Federal  agencies  and  the  Director  of  the  National 
Science  Foundation  to  make  vessels  and  other  resources  available  for  con- 
servation and  research  activities  for  the  Reserve; 

(3)  The  cleanup  and  prevention  of  marine  debris  in  the  Reserve; 

(4)  The  restoration  or  remediation  of  any  degraded  or  injured  resources 
of  the  Reserve; 

(5)  Research,  monitoring,  and  assessment  of  the  Reserve; 

(6)  Education  and  outreach  about  the  Reserve  and  its  resources  and  efforts 
to  conserve  them; 

(7)  Enforcement  and  surveillance  for  the  Reserve,  including  the  use  of  new 
technologies  and  coordination  with  the  United  States  Coast  Guard  and  other 
relevant  agencies; 

(8)  Identification  and  coordination  with  Native  Hawaiian  interests,  regarding 
culturally  significant,  noncommercial  subsistence,  cultural,  and  religious  uses 
and  locations  within  the  Reserve; 

(9)  Identification  of  potential  tourism,  recreational,  and  commercial  activities 
within  the  Reserve  and  actions  necessary  to  ensure  that  these  activities 
do  not  degrade  the  Reserve's  resources  or  diminish  the  Reserve's  natural 
character; 

(10)  Use  of  vessel  monitoring  systems  for  any  vessel  entering  or  transiting 
the  Reserve,  if  warranted.  To  this  end,  the  Secretary  in  consultation  with 
the  Department  of  State,  United  States  Coast  Guard,  and  the  Department 
of  Defense,  shall  evaluate  the  need  for  the  establishment  of  vessel  monitoring 
systems  and,  if  warranted,  shall  initiate  the  steps  necessary  to  have  the 
appropriate  domestic  agencies,  and  request  that  the  International  Maritime 
Organization,  adopt  a  vessel  monitoring  system  requirement  for  the  Reserve; 

(11)  Any  regulations,  in  addition  to  the  conservation  measures  and  Reserve 
Preservation  Areas  established  under  this  order,  that  the  Secretary  determines 
are  necessary  to  manage  the  Reserve  in  accordance  with  this  order;  and 

(12)  Coordination  of  all  relevant  activities  with  the  process  to  designate 
the  Reserve  as  a  National  Marine  Sanctuary,  as  provided  imder  paragraph 
(f)  of  this  section. 

(c)  Conservation  Measures.  The  Reserve  Operations  Plan  shall  also  include 
the  conservation  measures  in  section  7  of  this  order  and  the  Reserve  Preserva- 
tion Areas  in  section  8  of  this  order. 

(d)  Memorandum  of  Agreement.  To  further  paragraph  (b)(1)  of  this  section, 
and  subject  to  section  10(b)  of  this  order,  and  in  particular  to  promote 
coordinated  management  of  the  entirety  of  the  shallow  areas  of  the  coral 
reef  ecosystem  throughout  the  Northwestern  Hawaiian  Islands,  the  Secretary 
shall  work  with  the  Secretary  of  the  Interior  and  Governor  of  the  State 
of  Hawaii  to  enter  into  one  or  more  memoranda  of  agreement  for  the  coordi- 
nated conservation  and  management  of  the  Reserve,  Midway  Atoll  and- Ha- 
waiian Islands  National  WildUfe  Refuges,  and  State  of  Hawaii  submerged 
lands  and  waters  within  the  Northwestern  Hawaiian  Islands. 

(e)  National  Marine  Sanctuary.  The  Secretary  shall  initiate  the  process 
to  designate  the  Reserve  as  a  national  marine  sanctuary  pursuant  to  sections 
303  and  304  of  the  National  Marine  Sanctuaries  Act  (16  U.S.C.  1433,  1434). 
In  doing  so  the  Secretary  shall  supplement  or  complement  the  existing 
Reserve.  The  Secretary  shall,  in  consultation  with  the  Governor  of  the  State 
of  Hawaii,  determine  whether  State  submerged  lands  and  waters  should 
be  included  as  part  of  the  sanctuary.  In  designating  and  managing  the 
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sanctuary,  the  Secretary  shall  consider  the  advice  and  recommendations 
of  the  Reserve  Council  established  pursuant  to  paragraph  (f)  of  this  section. 

(f)  Council.  After  considering  input  from  the  Secretary  of  the  hiterior 
and  Governor  of  the  State  of  Hawraii,  the  Secretary  shall  establish  a  Coral 
Reef  Ecosystem  Reserve  Council  pursuant  to  section  315  of  the  National 
Marine  Sanctuaries  Act  (16  U.S.C.  1445a)  to  provide  advice  and  recommenda- 
tions on  the  Reserve  Operations  Plan  and  designation  and  management 
of  any  sanctuary.  The  Council  shall  include: 

(1)  Three  Native  Hawaiian  representatives,  including  one  Native  Hawaiian 
elder,  with  experience  or  knowledge  regarding  Native  Hawaiian  subsistence, 
cultiiral,  religious,  or  other  activities  in  the  Northwestern  Hawaiian  Islands. 

(2)  Three  representatives  from  the  non-Federal  science  community  with 
experience  specific  to  the  Northwestern  Hawaiian  Islands  and  with  expertise 
in  at  least  one  of  the  following  areas: 

(A)  Marine  mammed  science. 

(B)  Coral  reef  ecology. 

(C)  Native  marine  flora  and  fauna  of  the  Hawaiian  Islands. 

(D)  Oceanography. 

(E)  Any  other  scientific  discipline  the  Secretary  determines  to  be  appropriate. 

(3)  Three  representatives  from  nongovernmental  wildlife/marine  life,  environ- 
mental, and/or  conservation  organizations. 

(4)  One  representative  from  the  commercial  fishing  industry  that  conducts 
activities  in  the  Northwestern  Hawaiian  Islands. 

(5)  One  representative  from  the  recreational  fishing  industry  that  conducts 
activities  in  the  Northwestern  Hawaiian  Islands. 

(6)  One  representative  from  the  ocean-related  tourism  industry.    " 

(7)  One  representative  from  the  non-Federal  community  with  experience 
in  education  and  outreach  regarding  marine  conservation  issues. 

(8)  One  citizen-at-large  representative. 

(9)  One  representative  from  the  State  of  Hawaii  as  appointed  by  the  Governor. 

(10)  One  representative  each,  as  nonvoting,  ex  officio  members,  from  the 
Department  of  the  Interior,  United  States  Coast  Guard,  Department  of  Defense, 
Department  of  State,  the  National  Marine  Fisheries  Service,  the  Hawaiian 
Islands  Hiunpback  Whale  National  Marine  Sanctuary,  National  Science  Foun- 
dation, Marine  Mammal  Commission,  and  Western  Pacific  Regional  Fishery 
Management  Council. 

(g)  Report.  The  Secretary  shall  provide  a  progress  report  on  the  implementa- 
tion of  this  order  to  the  Chair  of  the  Council  on  Environmental  Quality 
within  1  year  from  the  date  of  this  order. 

Sec.  6.  Area  of  the  Reserve.  The  Reserve  includes  the  waters  and  submerged 
lands  of  the  Northwestern  Hawaiian  Islands  as  follows: 

(a)  The  seaward  boundary  of  the  Reserve  is  50imi  from  the  approximate 
center  geographical  positions  of  Nihoa  Island,  Necker  Islemd,  French  Frigate 
Shoals,  Gardner  Pinnacles,  Maro  Reef,  Laysan  Island,  Lisianski  Island,  Pearl 
and  Hermes  Reef,  Midway  Atoll,  and  Kure  Island.  Where  the  "areas  are 
not  contiguous,  parallel  lines  drawn  tangent  to  and  cormecting  those  semi- 
circles of  the  50nm  areas  that  lie  around  such  areas  shall  delimit  the  remain- 
der of  the  Reserve. 

(b)  The  inland  boundary  of  the  Reserve  around  each  of  the  areas  named 
in  subparagraph  (a)  of  this  section  is  the  seaward  boundary  of  Hawaii 
State  waters  and  submerged  lands,  and  the  seawcird  boundary  of  the  Midway 
Atoll  National  Wildlife  Refuge,  as  appropriate. 

(c)  The  Reserve  boimdary  is  generally  depicted  on  the  map  attached  to 
this  order.  The  Secretary,  after  consultation  with  the  Governor  of  the  State 
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of  Hawaii,  may  make  technical  modifications  to  the  boundary  of  the  Reserve, 
including  providing  straight-line  boundaries  for  the  Reserve  for  clarity  and 
ease  of  identification,  as  appropriate. 

Sec.  7.  Protection  and  Conservation  Measures.  The  conservation  measures 
in  this  section  apply  throughout  the  Reserve. 

(a)  (1)  Commercial  Fishing.  All  currently  existing  conunercial  Federal 
fishing  permits  and  current  levels  of  fishing  effort  and  take,  as  determined 
by  the  Secretary  and  pursuant  to  regulations  in  effect  on  the  date  of  this 
order,  shall  be  capped  as  follows: 

(A)  No  commercial  fishing  may  occur  in  Reserve  Preservation  Areas  pursuant 
to  section  8  of  this  order; 

(B)  There  shall  be  no  increase  in  the  number  of  permits  of  any  particular 
type  of  fishing  (such  as  for  bottomfishing)  beyond  the  number  of  permits 
of  that  type  in  effect  the  year  preceding  the  date  of  this  order; 

(C)  The  aimual  level  of  aggregate  take  under  all  permits  of  any  particular 
type  of  fishing  may  not  exceed  the  aggregate  level  of  take  under  all  permits 
of  that  type  of  fishing  in  the  years  preceding  the  date  of  this  order,  as 
determined  by  the  Secretary,  provided  that  the  Secretary  shall  equitably 
divide  the  aggregate  level  into  individual  levels  per  permit,  and  further 
provided  that  the  Secretary  may  make  a  one-time  reasonable  increase  to 
the  total  aggregate  to  allow  for  the  use  of  two  Native  Hawaiian  bottomfishing 
permits; 

(D)  There  shall  be  no  permits  issued  for  any  particular  type  of  fishing 
for  which  there  were  no  permits  issued  in  the  year  preceding  the  date 
of  this  order;  emd 

(E)  The  type  of  fishing  gear  used  by  any  permit  holder  may  not  be  changed 
except  with  the  permission  of  the  Secretary,  as  provided  under  paragraph 
3  of  this  section. 

(2)  Recreational  Fishing.  All  currently  existing  (preceding  the  date  of 
this  order)  levels  of  recreational  fishing  effort,  as  determined  by  the  Secretary 
and  pursuant  to  regulations  in  effect  on  the  day  of  this  order,  shall  be 
capped  (i.e.,  no  increase  of  take  levels  or  levels  of  fishing  effort,  species 
targeted,  or  change  in  gear  types)  throughout  the  Reserve.  However,  fishing 
is  further  restricted  as  provided  in  section  8  of  this  order. 

(3)  The  Secretary,  after  consultation  with  the  Secretary  of  the  Interior 
and  Governor  of  the  State  of  Hawaii,  and  after  public  review  and  comment 
and  consideration  of  any  advice  or  recommendations  of  the  Reserve  Council 
and  Western  Pacific  Regional  Fishery  Management  Council,  may  further 
restrict  the  fishing  activities  under  subparagraphs  (a)(1)  and  (a)(2)  of  this 
section  if  necessary  to  protect  Reserve  resources,  or  may  authorize  or  require 
alternate  gear  types  if  such  gear  would  offer  equal  or  greater  protection 
for  Reserve  resources. 

(b)  In  addition  to  the  conservation  measures  in  paragraph  (a)  of  this 
section,  the  following  activities  are  prohibited  throughout  the  Reserve: 

(1)  Exploring  for,  developing,  or  producing  oil,  gas,  or  minerals; 

(2)  Having  a  vessel  anchored  on  any  living  or  dead  coral  with  an  anchor, 
an  anchor  chain,  or  an  anchor  rope  when  visibility  is  such  that  the  seabed 
can  be  seen; 

(3)  Drilling  into,  dredging,  or  otherwise  altering  the  seabed;  or  constructing, 
placing,  or  abandoning  any  structure,  material,  or  other  matter  on  the  seabed, 
except  as  an  incidental  result  of  anchoring  vessels; 

(4)  Discharging  or  depositing  any  material  or  other  matter  into  the  Reserve, 
or  discharging  or  depositing  any  material  or  other  matter  outside  the  Reserve 
that  subsequently  enters  the  Reserve  and  injures  any  resource  of  the  Reserve, 
except  fish  parts  (i.e.,  chumming  material  or  bait)  used  in  and  during  author- 
ized fishing  operations,  or  discharges  incidental  to  vessel  use  such  as  deck 
wash,  approved  marine  sanitation  device  effluent,  cooling  water,  and  engine 
exhaust;  and 
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(5)  Removal,  moving,  taking,  harvesting,  or  damaging  any  living  or  nonliving 
Reserve  resources,  except  as  provided  under  paragraph  (a)  of  this  section 
and  sections  8(a)  and  9  of  this  order. 

(c)  The  Secretary  may  conduct,  or  authorize  by  permit  the  activities  listed 
in  subparagraphs  (b)(3)-(5)  of  this  section  to  the  extent  that  they  are  necessary 
for  research,  monitoring,  education,  or  management  activities  that  further 
the  Management  Principles  of  section  4  of  this  order. 
Sec.  8.  Reserve  Preservation  Areas. 

(a)  To  further  protect  Reserve  resoiuces,  the  following  areas  are  hereby 
established  as  Reserve  Preservation  Areas  until  some  or  all  are  made  perma- 
nent after  adequate  public  review  and  comment,  within  which  all  activities 
referred  to  in  paragraph  (b)  of  this  section  are  prohibited. 

(1)  From  the  seaward  boundary  of  Hawaii  State  waters  and  submerged 
lands  to  a  mean  depth  of  100  fathoms  (fm)  around: 

(A)  Nihoa  Island,  provided  that  bottomfishing  in  accordance  with  the  require- 
ments of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue  seaward 
of  a  mean  depth  of  lOfm,  unless  and  until  the  Secretary  determines  otherwise 
after  adequate  public  review  and  comment; 

(B)  Necker  Island,  provided  that  bottomfishing  in  accordance  with  the  re- 
quirements of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue 
seaward  of  a  mean  depth  of  20fin,  imless  and  imtil  the  Secretary  determines 
otherwise  after  adequate  public  review  and  conmient; 

(C)  French  Frigate  Shoals; 

(D)  Gardner  Pinnacles,  provided  that  bottomfishing  in  accordance  with  the 
requirements  of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue 
seaward  of  a  mean  depth  of  lOfm,  unless  and  until  the  Secretary  determines 
otherwise  after  adequate  public  review  and  comment; 

(E)  Maro  Reef,  provided  that  bottomfishing  in  accordance  with  the  require- 
ments of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue  seaward 
of  a  mean  depth  of  20fm,  unless  and  imtil  the  Secretary  determines  otherwise 
after  adequate  public  review  and  comment; 

(F)  Laysan  Island,  provided  that  bottomfishing  in  accordance  with  the  require- 
ments of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue  seaward 
of  a  mean  depth  of  50fm,  unless  and  until  the  Secretary  determines  otherwise 
after  adequate  public  review  and  comment; 

(G)  Lisianski  Island,  provided  that  bottomfishing  in  accordance  with  the 
requirements  of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue 
seaward  of  a  mean  depth  of  50fm,  unless  and  until  the  Secretary  determines 
otherwise  after  adequate  public  review  and  comment; 

(H)  Pearl  and  Hermes  Atoll;  and 

(I)  Kure  Island. 

(2)  Twelve  nautical  miles  around  the  approximate  geographical  centers 
of: 

(A)  The  first  bank  inomediately  east  of  French  Frigate  Shoals; 

(B)  Southeast  Brooks  Bank,  which  is  the  first  bank  immediately  west  of 
French  Frigate  Shoals,  provided  that  the  closure  area  shall  not  be  closer 
than  approximately  3ima  of  the  next  bank  immediately  west; 

(C)  St.  Rogatien  Bank,  provided  that  the  closure  area  shall  not  be  closer 
than  approximately  3nm  of  the  next  bank  inunediately  east,  provided  further 
that  bottomfishing  in  accordance  with  the  requirements  of  section  7(a)(1) 
of  this  order  shall  be  allowed  to  continue,  unless  and  until  the  Secretary 
determines  otherwise  after  adequate  public  review  and  comment; 

(D)  The  first  bank  west  of  St.  Rogatien  Bank,  east  of  Gardner  Pinnacles; 

(E)  Raita  Bank;  and 

(F)  Pioneer  Bank,  provided  that  bottomfishing  in  accordance  with  the  require- 
ments of  section  7(a)(1)  of  this  order  shall  be  allowed  to  continue,  unless 


and  until  the  Secretary  determines  otherwise  after  adequate  public  review 
and  comment. 

(b)  Activities  Prohibited  Within  Reserve  Preservation  Areas. 

(1)  In  addition  to  the  conservation  measures  in  section  7  of  this  order, 
which  are  applicable  to  the  entire  Reserve,  the  following  activities  are  prohib- 
ited within  the  Reserve  Preservation  Areas  listed  in  paragraph  (a)  of  this 
section,  except  as  expressly  otherwise  stated  in  this  paragraph  and  sections 
(8){a)  and  9  of  this  order: 

(A)  Commercial  and  recreational  fishing; 

(B)  Anchoring  iil  any  area  that  contains  available  mooring  buoys,  or  anchoring 
outside  an  available  anchoring  area  when  such  area  has  been  designated 
by  the  Secretary; 

(C)  Any  type  of  touching  or  taking  of  living  or  dead  coral; 

(D)  Discharging  or  depositing  any  material  or  other  matter  except  cooling 
water  or  engine  exhaust;  and 

(E)  Such  other  activities  that  the  Secretary  identifies  after  adequate  public 
review  and  comment,  and  after  consideration  of  any  advice  and  recommenda- 
tions of  the  Reserve  Coimcil. 

(2)  Notwithstanding  the  prohibitions  in  this  paragraph,  the  Secretary  may 
conduct,  or  authorize  by  permit,  research,  monitoring,  education,  or  manage- 
ment activities  within  any  Reserve  Preservation  Area  that  further  the  Manage- 
ment Principles  of  section  4  of  this  order. 

(3)  The  Reserve  Preservation  Areas  in  this  section  are  approximated  using 
fathoms.  The  Secretary  will  develop  straight  line  boundaries  based  on  lon- 
gitude and  latitude  coordinates  to  encompass  each  Reserve  Preservation 
Area,  to  provide  for  clarity  and  ease  of  identification.  The  Secretary  may 
make  technical  modifications  to  any  such  boundaries. 

Sec.  9.  Native  Hawaiian  Uses.  Native  Hawaiian  noncommercial  subsistence, 
cultural,  or  religious  uses  may  continue,  to  the  extent  consistent  with  existing 
law,  within  the  Reserve  and  Reserve  Preservation  Areas  identified  under 
section  8  of  this  order.  The  Secretary  shall  work  with  Native  Hawaiian 
interests  to  identify  those  areas  where  such  Native  Hawaiian  uses  of  the 
Reserve's  resources  may  be  conducted  without  injury  to  the  Reserve's  coral 
reef  ecosystem  and  related  marine  resources  and  species,  and  may  revise 
the  eireas  where  such  activities  may  occur  after  public  review  and  comment, 
and  consideration  of  any  advice  and  recommendations  of  the  Reserve  Coun- 
cil. 

Sec.  le.  National  Wildlife  Refuges. 

(a)  The  Secretary  of  the  Interior,  in  managing,  through  the  U.S.  Fish 
and  Wildlife  Service  the  Hawaiian  Islands  and  Midway  Atoll  National  Wild- 
life Refuges  pursuant  to  the  National  Wildlife  Refuge  System  Administration 
Act  (16  U.S.C.  668dd-668ee)  and  other  applicable  laws,  shall  follow  the 
Management  Principles  of  section  4  of  this  order,  to  the  extent  consistent 
with  applicable  law. 

(b)  Wherever  the  Reserve  overlaps  the  Hawaiian  Islands  National  Wildlife 
Refuge,  the  Reserve  shall  be  managed  to  supplement  and  complement  man- 
agement of  the  Refuge  to  ensure  coordinated  conservation  and  management 
of  the  Reserve  and  the  Refuge,  consistent  with  the  purposes  and  policies 
of  the  National  Marine  Sanctuaries  Act,  the  National  Marine  Sanctuaries 
Amendments  Act  of  2000,  and  this  order,  and  the  authorities  of  the  U.S. 
Fish  and  Wildlife  Service  under  the  National  Wildlife  Refuge  System  Admin- 
istration Act  (16  U.S.C.  668dd-668ee)  and  other  laws  with  respect  to  manage- 
ment of  the  Refuge.  Nothing  in  this  order  shall  enlarge  or  diminish  the 
jurisdiction  or  authority  of  the  Secretary  or  Secretary  of  the  Interior  in 
managing  the  Reserve  or  Refuge,  respectively. 

(c)  The  Secretary  of  the  Interior,  through  the  U.S.  Fish  and  Wildlife 
Service,  shall  coordinate  with  the  Secretary  and  the  Governor  of  the  State 
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of  Hawaii,  as  provided  under  section  5(b)  of  this  order,  to  ensure  coordinated 
protection  and  management  among  the  Reserve,  Refuges,  and  State,  consistent 
with  relevant  authorities. 

Sec.  11.  Administration  and  Judicial  Review. 

(a)  International  Law.  Management  of  the  Reserve  and  any  regulations 
issued  pursuant  thereto  and  all  other  provisions  of  this  order  shall  be  applied 
consistently  with  the  1983  Presidential  I'roclamation  on  the  Exclusive  Eco- 
nomic Zone,  the  1988  Presidential  Proclamation  on  the  Territorial  Sea,  and 
the  1999  Presidential  Proclamation  on  Contiguous  Zone  and  in  accordance 
with  generally  recognized  principles  of  international  law,  and  with  the  trea- 
ties, conventions,  and  other  agreements  to  which  the  United  States  is  a 
party.  The  Secretary  shall  consult  with  the  Department  of  State  in  imple- 
menting this  crder. 

(b)  Agency  Responsibilities.  All  Federal  agencies  whose  actions  may  affect 
the  Reserve  and  any  National  Marine  Sanctuary  established  by  the  Secretary 
pvLTsuant  to  this  order  shall  carry  out  such  actions  in  accordance  with 
applicable  laws,  regulations  and  Executive  Orders,  including  Executive  Or- 
ders 13089  of  June  11,  1998,  and  13158  of  May  26,  2000. 

(c)  National  Security  and  Emergency  Actions.  Consistent  with  applicable 
law,  nothing  in  this  order  is  intended  to  apply  to  military  activities  (including 
those  carried  out  by  the  United  States  Coast  Guard),  including  military 
exercises,  conducted  within  or  in  the  vicinity  of  the  Reserve,  consistent 
with  the  requirements  of  Executive  Orders  13089  of  June  11,  1998,  and 
13158  of  May  26,  2000.  Further,  nothing  in  this  order  is  intended  to  restrict 
the  Department  of  Defense  from  conducting  activities  necessary  during  time 
of  war  or  national  emergency,  or  when  necessary  for  reasons  of  national 
security  as  determined  by  the  Secretary  of  Defense,  consistent  with  applicable 
law.  In  addition,  consistent  with  applicable  law,  nothing  in  this  order  shall 
limit  agency  actions  to  respond  to  emergencies  posing  an  unacceptable  threat 
to  human  health  or  safety  or  to  the  marine  envirorunent  and  admitting 
of  no  other  feasible  solution. 

(d)  United  States  Coast  Guard.  Nothing  in  this  order  is  intended  to  limit 
the  authority  of  the  United  States  Coast  Guard  to  enforce  any  Federal  law, 
or  install  or  maintain  aids  to  navigation. 

(e)  Funding.  This  order  shall  be  carried  out  subject  to  the  availability 
of  appropriated  funds  and  to  the  extent  permitted  by  law. 

(f)  Territorial  Waters.  Nothing  in  this  order  shall  enlarge  or  diminish 
the  jurisdiction  or  authority  of  the  State  of  Hawaii  or  the  United  States 
over  submerged  or  other  lands  within  the  territorial  waters  off  the  coast 
of  Hawaii. 

(g)  Judicial  Review.  This  order  does  not  create  any  right  or  benefit,  sub- 
stantive or  procediu-al,  enforceable  in  law  or  equity  by  a  party  against 
the  United  States,  its  agencies,  its  officers,  or  any  person. 
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Presidential  Documents 


Preclamatioa  7384  of  December  4,  2BO0 

National  Drunk  and  Drugged  Driving  Prevention  Month,  2000 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Driving  is  an  integral  part  of  American  culture  and  daily  living;  but  it 
is  also  a  privilege  that  carries  great  responsibility.  To  protect  ourselves 
and  others,  we  must  always  be  safe,  sober,  and  drug-free  behind  the  wheel. 

As  a  Nation,  we  have  made  steady  progress  in  reducing  alcohol-related 
deaths  through  stronger  laws,  tougher  enforcement,  and  increased  public 
awareness.  Last  year,  alcohol-related  traffic  fatalities  reached  a  historic  low. 
But  even  one  death  is  still  one  too  many;  that  is  why  I  was  pleased  to 
sign  into  law  this  October  a  nationwide  impaired-driving  standard  of  .08 
blood  alcohol  content  (BAG).  Once  all  50  States  set  their  BAG  limits  to 
.08,  we  can  save  himdreds  of  lives  and  prevent  thousands  of  injuries  each 
year  on  America's  streets  and  highways. 

There  are  other  measures  we  are  taking  to  reduce  the  incidence  of  drunk 
driving.  Last  December,  the  Department  of  Transportation  unveiled  the  "You 
Drink  and  Drive.  You  Lose."  campaign,  an  effort  to  promote  greater  public 
awareness  of  the  dangers  of  impaired  driving.  In  just  1  year,  hundreds 
of  communities  and  law  enforcement  agencies  have  joined  the  campaign, 
helping  to  reach  nearly  100  million  Americans  with  this  simple  but  lifesaving 
message. 

In  memory  of  the  thousands  of  victims  who  have  lost  their  lives  to  alcohol- 
and  drug- impaired  drivers,  I  ask  all  motorists  to  participate  in  "National 
Lights  On  for  Life  Day"  on  December  15,  2000,  by  driving  with  their  vehicle 
headlights  illuminated.  By  doing  so,  we  will  call  attention  to  this  devastating 
national  problem  and  remind  others  on  the  road  of  their  responsibility 
to  drive  sober  and  drug-free. 

NOW.  THEREFORE.  I,  WILLLUl  J.  GLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Gonstitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  2000  as  National 
Drunk  and  Drugged  Driving  Prevention  Month.  I  urge  all  Americans  to 
acknowledge  the  dangers  of  impaired  driving,  to  make  the  right  choice 
by  designating  a  sober  driver,  to  prevent  impaired  family  members  and 
friends  from  getting  behind  the  wheel,  and  to  help  teach  our  young  drivers 
the  importance  of  alcohol-  and  drug-free  driving.  I  also  call  on  all  State, 
county,  and  local  leaders  to  make  safety  a  top  priority  and  to  work  together 
to  make  ovu-  Nation's  transportation  system  the  safest  it  can  be. 
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IN  WITNESS  WHEREOF,  I  have  hereuBto  set  my  hand  this  fourth  day 
of  December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations; 
Shaykh  Hamad  bin  All  bin 

Jaber  Al-Thani,  GuM 

Falcon  Group,  Ltd; 

general  order;  puljlished 

12-7-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Summer  flounder; 
published  12-7-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Futures  commission 
merchants  and  introducing 
brokers;  minimum  financial 
requirements 
Capital  charge  on 

unsecured  receivables 

due  from  foreign 

broicers;  puljlished  11-7- 

00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
700  MHz  band;  public 
safety  agency 
communication;  Federal, 
State,  and  local 
requirements  through 
2010;  operational 
technical  and  spectrum 
requirements,  etc.; 
puljlished  11-7-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Human  services: 
Financial  Assistance  and 
Social  Services  Programs; 
con-ection;  published  12-7- 
00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
published  12-7-00 


LEGAL  SERVICES 
CORPORATION 

Reapient  fund  balances; 
published  11-7-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (sweet)  grown  in — 
Washington;  comments  due 
by  12-11-00;  published 
11-9-00 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  12-15- 
00;  published  10-16-00 
Oranges,  grapefruit, 
tangennes,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
12-11-00;  published  10- 
10-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Citrus  canlcer;  comments 

due  by  12-15-00; 

published  10-16-00 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Management  and  program 
integrity  improvement; 
comments  due  by  12- 
11-00;  published  9-12- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  migratory  species — 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
14-00;  published  11-17- 
00 

Ocean  and  coastal  resource 
management: 

Manne  sanctuaries — 
Commercial  submarine 
cables;  installation  and 
maintenance;  comments 
due  by  12-11-00; 
published  11-24-00 

DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 
Privacy  Act;  implementation; 

comments  due  by  12-12-00; 

published  10-13-00 


DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 
competition;  comments 
due  by  12-14-00; 
.      published  12-15-99 
Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  comments 
due  by  12-11-00; 
published  10-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Florida;  comments  due  by 
12-15-00;  published  11- 
15-00 

Missouri;  comments  due  by 
12-15-00;  published  11- 
15-00 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

12-14-00;  published  11- 

14-00 

IHirKJis;  comments  due  by 
12-11-00;  published  12-1- 
00 

Michigan;  comments  due  t>y 
12-13-00;  published  11- 
13-00 

New  Hampshire;  comments 

due  by  12-14-00; 

published  11-14-00   • 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  12-15-00;  published 
11-15-00 
Hazardous  waste  program 

authorizations: 

Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 

Hazardous  waste  program 
authroizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste: 
Land  disposal  restrictions — 
Spent  potliners  from 
primary  aluminum 
reduction  (K088) 
treatment  standards  and 
K088  vitrification  units 
regulatory  classification; 
comments  due  by  12- 
11-00;  published  9-18- 
00 


Superfund  program: 

National  oil  and  hazardous 
substances  continger>cy 
plan — 

Natior^al  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 

National  pnorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  tatjie  of 
assignments: 

Georgia;  comments  due  by 
12-11-00;  published  11-8- 
00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitxjn  Regulation 
(FAR): 

Veterans  Entreprerieurstiip 
and  Small  Business 
Development  Act  of  1999; 
implementatjon;  comments 
due  by  12-11-00; 
published  10-11-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Admnlstration 

MOQICSrG. 

Durable  medical  equipment, 
prosthetos.  othotics,  and 
supplies;  supplier 
starxlards;  comments  due 
by  12-11-00;  published 
10-11-00 

INTERIOR  DEPARTMENT 
Fish  and  WitdMfe  Servic* 

Endangered  and  threatened 
species 
Critical  hatjitat 
designations — 
Arroyo  soultiwestem  toad; 
comments  due  by  12- 
11-00;  published  11-9- 
00 
Bay  checkerspot  butterfly; 
comments  due  by  12- 
15-00;  published  10-16- 
00 
Findings  on  petitions,  etc. — 
Califomia  spotted  owl; 
comments  due  by  12- 
11-00;  published  10-12- 
00 

Mountain  yellow-legged 
frog;  comnnents  due  by 
12-11-00;  published  10- 
12-00 

Yosemite  toad;  comments 

due  by  12-11-00; 

published  10-12-00 
Recovery  plans — 
Red-cockaded 

woodpecker;  comments 
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due  by  12-13-00; 
published  10-17-00 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Affirmative  action  and 
nondiscrimination  obligations 
of  contractors  and 
subcontractors: 
Compliance  evaluations; 
comments  due  by  12-11- 
00:  published  10-12-00 
LABOR  DEPARTMErfT 
Occupational  Safety  and 
Health  Administration 
State  plans;  standards 
approval,  etc.: 

New  Jersey;  comments  due 
by  12-13-00;  published 
11-13-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  comments 
due  by  12-11-00; 
published  10-11-00 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waiver  comments  due  by 
12-12-00;  published  12-6- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Boeing;  comments  due  by 
12-11-00;  published  10- 
11-00 
Bombardier;  comments  due 
by  12-14-00;  published 
11-14-00 
British  Aerospace; 
comments  due  by  12-15- 
00;  published  11-2-00 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  12-13- 
00;  published  11-13-00 
Raytheon;  comments  due  by 
12-11-00;  published  10- 
18-00 
Rolladen  Schneider 
Flugzeugbau  GmbH; 
comments  due  by  12-14- 
00;  published  11-9-00 
Class. E  airspace;  comments 
due  by  12-11-00;  published 
10-25-00 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Drivers'  hours  of  service — 
Fatigue  prevention;  driver 
rest  and  sleep  for  safe 
operations;  comments 
due  by  12-15-00; 
published  8-15-00 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Fuel  system  integrity — 
Compressed  natural  gas 
fuel  containers; 


comments  due  by  12- 
14-00;  published  10-30- 
00 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearnts  Bureau 
Alcohol;  viticultural  area 
designations: 

West  Elks,  CO;  comments 
due  by  12-15-00; 
published  10-16-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc^: 
Post-traumatic  stress 

disorder  claims  based  on 

personal  assault; 

comments  due  by  12-15- 

00;  published  10-16-00 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
-pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Goverr.ment  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wvrtv.access.gpo.gov/nara/ 
index.html  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  126/P.L.  106-537 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2001 ,  and  for  other 
purposes   (Dec.  5,  2000;  114 
Stat.  2562) 

Last  List  November  29,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifrcation  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Code  of  Federal  Regulations 
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PUBLIC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies^ack  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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Advisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agency  for  International  Development 

NOTICES 

Nondiscrimination  on  basis  of  sex  in  federally  assisted 
education  programs  or  activities;  Federal  financial 
assistance  covered  by  Title  IX,  76983-76984 

Agriculture  Department 

See  Natural  Resources  Conservation  Service 
See  Rural  Utilities  Service 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Laminated  textile  substrate  for  body  heating  or  cooling 
garment,  manufacturing  method,  etc.;  correction, 
77001-77002 
Method  and  apparatus  for  making  body  heating  and 
cooling  garments,  77002 
Privacy  Act: 
Systems  of  records.  77002-77014 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77032-77034 
Submission  for  OMB  review;  comment  request,  77034— 
77035 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  76935-76937 
PROPOSED  RULES 
Drawbridge  operations: 

Florida,  76956-76957 

Commerce  Department 

See  International  Trade  A<iministration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  76985-76986 

Procurement  list;  additions  and  deletions;  correction,  76986 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
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NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review:  comment  request,  76989- 
76990 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
DRG-based  payment  system  (2001  FY) — 
Medical  and  dental  reimbursement  rates,  76990-76y98 
Courts-Martial  Manual;  amendments,  76998-76999 
Meetings: 

Science  Board,  76999 
Privacy  Act: 

Systems  of  records,  76999-77001 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

77041-77043 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Energy  conservation: 
Weatherization  assistance  program  for  low-income 
persons,  77209-77219 

Engineers  Corps  " 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Method  and  system  for  treating  waste  nitrocellulose,  etc., 
77014-77017 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Aerospace  manufacturing  and  rework  facilities,  76941- 
76945 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  76938-76941 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  76945-76947 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Polyvinyl  chloride  and  copolymers  production,  76958- 
76965 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  76958 
Superrfimd  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  76965-76966 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77022-77024 
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Air  pollution  control: 
Citizens  suits;  proposed  settlements — 
Sierra  Club  et  al.,  77024-77025 
Air  programs: 
Ambient  air  quality  standards,  national — 
Sulfur  oxides  remand,  77025 
Enviroimiental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  77026 
Weekly  receipts.  77025-77026 
Reports  and  guidance  documents;  availability,  etc.: 
Hexacblorobenzene;  national  action  plan;  comment 
request,  77026-77028 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Empresa  Brasileira  de  Aeronautica  S.A.,  76950-76953 

Eurocopter  France,  76953-76954 
NOTICES 
Aeronautical  land-use  assurance;  waivers: 

Lebanon  Municipal  Airport,  NH.  77061-77062 
Exemption  petitions;  simmiary  and  disposition,  77062- 
77063 

Federal  Communications  Commission 

RULES 

Digital  television  stations;  table  of  assignments: 

Virginia,  76947-76948 
Radio  and  television  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies 
Clarification.  76948-76949 
PROPOSED  RULES 

Radio  services;  special: 
Maritime  services — 

Automated  Maritime  Telecommunications  Systems  and 
high  seas  public  coast  stations,  76966-76968 
NOTICES 

Common  carrier  services: 
Service  areas;  definition — 
Frontier  Communications  of  Minnesota,  Inc.,  77028- 
77029 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Federal  land-use  fees;  update,  76916-76924 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Geyers  Power  Co..  LLC,  et  al.,  77018-77019 
Environmental  statements;  notice  of  intent: 

Florida  Gas  Transmission  Co.,  77019-77021 
Hydroelectric  applications,  77021-77022 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  Corp..  77017 

Transwestem  Pipeline  Co.;  correction,  77074 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Interstate  69  (transcontinental  highway  corridor  fi'om 

U.S./Canadian  border  to  U.S. /Mexican  border);  status 

information,  77064-77066 


Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Driver  qualifications — 
Adams,  Henry  Wayne,  et  al.;  vision  requirement 

exemptions,  77066-77069 
Loughary.  Bruce,  T.,  et  al.;  vision  requirement 
exemptions  renewed,  77069-77070 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  77029-77030 

Permissible  nonbanking  activities,  77030 
Meetings;  Simshine  Act.  77030-77031 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  77031- 
77032 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

San  Bernardino  kangaroo  rat,  77177-77208 
NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Grand  Kankakee  Marsh  National  Wildlife  Refuge,  IN  and 
IL,  77037-77038 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Animal  Drug  Availability  Act;  veterinary  feed  directive 

implementation,  76924-76930 
Moxidectin,  76930 
Medical  devices: 
Gastroenterology  and  urology  devices — 
Barium  enema  retention  catheters  and  tips  with  or 
without  bag,  76930-76932 

hiealth  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77035 

Historic  Preservation,  Advisory  Council 

NOTICES 

Environmental  statements;  availability,  etc.: 
Revision  regulations;  no  significant  impact  on  human 
environment,  76983 

Housing  and  Urban  Development  Department 

RULES 

Housing  programs: 

Uniform  physical  condition  stacAiards  and  physical 
inspection  requirements;  insured  and  assisted 
properties  assessment;  administrative  process, 
77229-77244 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  77035-77037 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Somalia;  correction,  77074 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  in  (casino)  gambling: 
Coushatta  Tribe,  LA,  77038 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Satellite  Land  Remote  Sensing  Data  Archive 
Advisory  Committee.  77037 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Income  tax  convention  benefits;  claims  guidance 
Correction,  76932-76933 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Stainless  steel  sheet  and  strip  in  coils  from — 
Italy,  76986 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Ccu-bon  steel  products  from — 
Various  countries;  correction,  77074 

Justice  Department 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 
Caribe  General  Electric  Products,  Inc.,  et  al,  77040 
Dow  Chemical  Co.,  77040-77041 
Turtle  Moxmtain  Manufacturing  Co.,  77041 

i^l)or  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Resource  Advisory  Councils — 
Western  Montana,  77038 
Public  land  orders: 

Montana,  77038-77039 
Reports  and  guidance  documents;  availability,  etc.: 

Off-highway  vehicles,  national  strategy;  comment  request, 
77039 
Withdrawal  and  reservation  of  lands: 

Colorado,  77039-77040 


Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Documents  incorporated  by  reference;  update 
API  Specification  14A,  Tenth  Edition  (subsurface  safety 
valve  equipment).  76933-76935 

National  Aeronautics  and  Space  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Planetary  Protection  Advisory  Committee,  77043 

National  Archives  and  Records  Administration 

NOTICES 

Electronic  copies  previously  covered  by  General  Records 

Schedule  20;  records  schedules  availability  and 

comment  request,  77043-77044 

National  Foundation  on  the  Arts  and  the  Hunrtanities 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  77045 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Ocean  and  coastal  resource  management: 
Coastal  Zone  Management  Act  Federal  consistency 
regulations,  77123-77175 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem 
Reserve — 
Permanent  status;  public  hearing  and  comment  request, 
77221-77227 
Committees;  establishment,  renewal,  termination,  etc.: 
Northwestern  Hawaiian  Islands  Coral  Reef  Ecosystem 
Reserve  Coimcil;  request  for  representatives,  77226- 
77228 
Grants  and  cooperative  agreements;  availability,  etc.: 
Coastal  Ocean  Program,  76986-76989 

National  Science  Foundation 

NOTICES 

Meetings: 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

77045-77046 
Computing-Commimications  Research  Special  Emphasis 

Panel,  77046 
Design,  Manufacture,  and  Industrial  Iimovation  Special 

Emphasis  Panel,  77046 
International  Arctic  Research  Center  Oversight  Coimcil, 

77046 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes:  ' 

Oregon,  76984 
Reports  and  guidance  documents;  availability,  etc.: 

Comprehensive  Nutrient  Management  Plans; 

development;  technical  guidance,  76984-76985 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
El  Paso  Electric  Co.,  77047-77048 
Energy  Department,  77048 
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Postal  Service 

RULES 

International  Mail  Manual: 
Postal  rates,  fees,  and  mail  classifications;  changes, 
77075-77121 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77072-77073 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 

Hazardous  liquid  transportation — 
Hazardous  liquid  and  carbon  dioxide  pipelines; 
corrosion  control  standards,  76968-76982 
NOTICES 

Hazardous  materials  transportation: 
Preemption  determinations — 
Applications  status,  77070-77071 

Rural  Utilities  Service 

RULES 

Seismic  safety,  76915-76916 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Nations  Fund  Trust  et  al.,  77050-77051 
Vision  Group  of  Funds  et  al.,  77051-77053 
Order  applications — 

Elfun  Trusts  et  al.,  77053-77054 
Meetings;  Sunshine  Act,  77054-77055 
Seciirities: 
Suspension  of  trading — 
Net  Tel  International,  Inc.,  77055 
Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stock  Exchange,  Inc.,  77055-77056 
International  Securities  Exchange  LLC,  77056-77058 
Options  Clearing  Corp.,  77058-77059 
Pacific  Exchange,  Inc.;  correction,  77074 
Philadelphia  Stock  Exchange,  Inc.,  77059-77061 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  77048-77050 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  77061 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Pennsylvania,  76954-76956 


Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Ohio  Southern  Railroad,  Inc.,  77071 
Railroad  services  abandoiunent: 

CSX  Transportation,  Inc.,  77071-77072 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 
See  Public  Debt  Bureau 

Veterans  Affairs  Department 

RULES 

Outer  burial  receptacles;  monetary  allowances,  76937- 

76938 
PROPOSED  RULES 
Loan  guaranty: 

Advertising  and  solicitation  requirements,  76957-76958 
NOTICES 
Outer  burial  receptacle;  private  purchase  in  lieu  of 

govemment-fumished  graveliner  in  VA  national 

cemetery;  monetary  allowance,  77073 
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77208 

PartV 

Department  of  Energy,  Energy  Efficiency  and  Renewable 
Energy  Office,  77209-77219 

Part  VI 

Department  of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  77221-77228 

Part  VII 

Department  of  Housing  and  Urban  Development,  77229- 
77244 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1792 
RIN  0572-AB47 

Seismic  Safety 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Utilities  Services 
(RUS)  is  amending  its  regulation  to 
update  and  simplify  the  requirements  of 
the  agency.  This  final  rule  provides  RUS 
borrowers,  grant  recipients.  Rural 
Telephone  Bank  (RTB)  borrowers  and 
the  public  with  updated  rules  for 
compliance  with  seismic  safety 
requirements  for  new  building 
construction  using  RUS  or  RTB  loan, 
grant  or  guaranteed  funds  or  funds 
provided  through  lien  accommodations 
or  subordinations  approved  by  RUS  or 
RTB.  These  revisions  will  identify 
model  codes  and  standards  found  to 
provide  a  required  level  of  seismic 
safety. 

EFFECTIVE  DATE:  December  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Heald,  Structiu-al  Engineer, 
Transmission  Branch,  Electric  Stafj 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  STOP 
1569.  Washington,  DC  20250-1569. 
Telephone:  (202)  720-9102.  Fax:  (202) 
720-7491. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 


Intergovernmental  Consultation,  which 
may  require  consultation  with  state  and 
local  offices.  See  the  final  rule  related 
notice  entitled  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034). 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  RUS  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
section  3  of  the  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule;  and,  in 
accordance  with  §  212(e)  of  the 
Department  of  Agricultiu« 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e))  administrative  appeals 
procedure,  if  any  are  required,  must  be 
exhausted  prior  to  initiating  litigation 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not  have 
significcint  impact  on  a  substantial 
number  of  small  entities  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  RUS  and  RTB  loan 
programs  provide  borrowers  with  loans 
at  interest  rates  and  terms  that  are  more 
favorable  than  those  generally  available 
from  the  private  sector.  Borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  cost  associated  with  RUS 
regulations  and  requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  Control  No.  0572-0099,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

Send  questions  or  comments 
regarding  this  burden  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  F.  Lament 
Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  USDA.  1400 
Independence  Ave.,  SW.,  Stop  1522, 
Washington.  DC  20250-1522. 


National  Enviromnental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  covered  by  this  rule  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  imder  numbers 
10.850,  Rural  Electrification  Loans  and 
Loan  Guarantees;  10.851,  Rural 
Telephone  Loans  and  Loan  Guarantees; 
10.852,  Rural  Telephone  Bank  Loans; 
10.760,  Water  and  Waste  Disposal 
System  for  Rural  Communities;  10.764, 
Resource  Conservation  Development 
Loans,  and  10.765,  Watershed 
Protection  and  Flood  Prevention  Loans. 

This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402-9325. 
Telephone:  (202)  512-1800. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provision  of  Title  II  of  tfre  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Reform 
Act. 

Background 

RUS  requires  borrowers  and  grant 
recipients  to  meet  applicable 
requirements  mandated  by  Federal 
statutes  and  regulations  to  obtain  RUS 
financing.  One  such  requirement  is 
compliance  with  building  seifety 
provisions  of  the  Earthquake  Hazards 
Reduction  Act  of  1977,  (42  U.S.C.  7701 
et  seq.)  as  implemented  pursuant  to 
Executive  Order  12699,  Seismic  Safety 
of  Federal  and  Federally  Assisted  or 
Regulated  New  Building  Construction  (3 
CFR,  1990  Comp.,  pg.  269). 

Subpart  C  of  this  part  codifies  the 
policies  and  requirements  that  RUS  and 
RTB  borrowers  and  grant  recipients 
must  meet  for  new  building 
construction  when  using  funds 
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provided  or  guaranteed  by  RUS  or  RTB 
(or  when  obtained  through  a  lien 
accommodation  or  subordination 
approved  by  RUS  or  RTB). 

The  Executive  Order  requires  all 
Federal  agencies  to  ensiue  that  any  new 
building  which  is  leased  for  federal 
users  or  purchased  or  constructed  with 
federal  assistance  is  designed  and 
constructed  in  accordance  with 
appropriate  seismic  design  standards. 
Those  standards  must  be  equivalent  to 
or  exceed  the  seismic  safety  levels  in  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP)  recommended 
provisions  for  the  development  of 
seismic  regulations  for  new  buildings. 
The  Executive  Order  charges  the 
Interagency  Committee  on  Seismic 
Safety  in  Construction  (ICSSC)  with 
recommending  appropriate  and  cost- 
effective  seismic  design,  construction 
standards  and  practices. 

The  ICSSC  has  identified  several 
model  codes  and  standards  that  provide 
an  acceptable  level  of  seismic  safety. 
The  existing  regulation  in  this  subpart  is 
revised  to  identify  new  model  codes  or 
standards  which  are  equivalent  to  the 
1994  NEHRP  Reconunended  Provisions 
for  the  Development  of  Seismic 
Regulations  for  New  Buildings. 

A  proposed  rule  was  published  May 
26,  2000,  at  65  FR  34125,  with  the 
comment  period  ending  July  25,  2000. 
No  comments  were  received  in  response 
to  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  1792 

Buildings  and  facilities.  Electric 
power,  Grant  programs.  Loan  programs. 
Reporting  and  recordkeeping 
requirements.  Rural  area.  Seismic  safety. 
Telephone. 

For  reasons  contained  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  1792— COMPLIANCE  WITH 
OTHER  FEDERAL  STATUTES, 
REGULATIONS,  AND  EXECUTIVE 
ORDERS 

1 .  The  authority  citation  for  this  part 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq.,  6941  et  seq.,  and  42  U.S.C.  7701  et  seq. 

Subpart  C — Seismic  Safety 

2.  Section  1792.101  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraphs  (c),  (d),  and  (e),  to  read  as 
follows: 

§1792.101    General. 

***** 

(b)  This  subpart  identifies  acceptable 
seismic  standards  which  must  be 


employed  in  new  building  construction 
funded  by  loans,  grants,  or  guarantees 
made  by  the  Rural  Utilities  Service 
(RUS)  or  the  Rural  Telephone  Bank 
(RTB)  (or  through  lien  accommodations 
or  subordinations  approved  by  RUS  or 
RTB). 

3.  Section  1792.102  is  amended  by 
revising  the  definitions  for  "RUS"  and 
"Seismic,"  removing  "REA,"  and 
adding  the  definition  of  "Model  Code" 
to  read  as  follows: 

§1792.102    Definitions. 

***** 

Model  Code — A  building  code 
developed  for  the  adoption  of  local  or 
state  authorities  or  to  be  used  as  the 
basis  of  a  local  or  state  building  code. 

***** 

RUS — Rural  Utilities  Service,  and  for 
the  purposes  of  this  subpart,  shall 
include  the  Rural  Telephone  Bank.  For 
the  purposes  of  RTB  borrowers,  as  used 
in  this  subpart,  RUS  means  RTB  and 
Administrator  means  Governor. 

Seismic — Related  to  or  caused  by 
earthquakes.  > 

***** 

4.  Sections  1792.103  and  1792.104  are 
revised  to  read  as  follows: 

§  1 792.1 03    Seismic  design  and 
construction  standards  for  new  buildings. 

(a)  In  the  design  and  construction  of 
federally  assisted  buildings,  the 
borrowers  and  grant  recipients  must 
utilize  the  seismic  provisions  of  the 
most  recent  edition  of  those  standards 
and  practices  that  are  substantially 
equivalent  to  or  exceed  the  seismic 
safety  level  in  the  most  recent  or 
immediately  preceding  edition  of  the 
NEHRP  Recommended  Provisions  for 
the  Development  of  Seismic  Regulation 
for  New  Buildings. 

(b)  Each  of  the  following  model  codes 
or  standards  has  been  found  to  provide 
a  level  of  seismic  safety  substantially 
equivalent  to  that  provided  by  the  use 
of  the  1994  NEHRP  Recommended 
Provisions  and  appropriate  for  federally 
assisted  new  building  construction: 

(1)  1997  International  Conference  of 
Building  Officials  (ICBO)  Uniform 
Building  Code.  Copies  are  available 
firom  ICBO.  Austin  Regional  Office,  9300 
JoUyville  Road,  Suite  101,  Austin,  Texas 
78759-7455. 

(2)  1995  American  Society  of  Civil 
Engineers  (ASCE)  7,  Minimum  Design 
Loads  for  Buildings  and  Other 
Structures.  Copies  are  available  fi"om 
ASCE,  345  East  47th  Street,  New  York, 
New  York  10017-2398. 

(c)  The  NEHRP  Recommended 
Provisions  for  the  Development  of 
Seismic  Regulations  for  New  Buildings 
is  available  from  the  Office  of 


Earthquakes  and  Natural  Hazards, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472. 

§  1 792.1 04    Seismic  acl<nowiedgments. 

For  each  applicable  building, 
borrowers  and  grant  recipients  must 
provide  RUS  a  written  acknowledgment 
from  a  registered  architect  or  engineer 
responsible  for  the  design  stating  that 
seismic  provisions  pm-suant  to 
§  1792.103(b)  will  be  used  in  the  design 
of  the  building.  This  acknowledgement 
will  include  the  identification  and  date 
of  the  model  code  or  standard  that  is 
used  for  the  seismic  design  of  the 
seismic  design  of  the  building  project 
and  the  seismic  factor  for  the  building 
location. 

Dated:  December  1,  2000. 
fill  Long  Thompson, 

Under  Secretary,  Rural  Development. 

[FR  Doc.  00-31296  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  11 
[Docket  No.  RM86-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

November  28,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  update  of  Federal 

land  use  fees. 

summary:  On  May  8,  1987,  the 
Commission  issued  its  final  rule 
amending  Part  11  of  its  regulations 
(Order  No.  469.  52  FR  18201(  May  14, 
1987)).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use, 
and  the  methodology  for  assessing 
Federal  land  use  charges. 

In  accordance  with  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  based  on  the  most  recent  schedule  of 
fees  for  the  use  of  linear  rights-of-way 
prepared  by  the  United  States  Forest 
Service.  Since  the  next  fiscal  year  will 
cover  the  period  from  October  1 ,  2000, 
through  September  30,  2001,  the  fees  in 


this  notice  will  become  effective 
October  1 ,  2000.  The  fees  will  apply  to 
fiscal  year  2001  annual  charges  for  the 
use  of  government  lands. 

The  Commission  has  concluded,  with 
the  concurrence  of  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB  that  this  rule  is  not  a 
"major  rule"  as  defined  in  section  351 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C  804(2). 

EFFECTIVE  DATE:  October  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fannie  Kingsberry.Financial  Services 
Division,  Office  of  the  Executive 
Director,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  (202)  219-2885. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  dociunent  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  {http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern 


time)  at  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

•  CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14.  1994. 

•  CIPS  can  be  accessed  using  the 
CIPS  link  or  the  Energy  Information 
Online  icon.  The  full  text  of  this 
document  is  available  on  CIPS  in  ASCII 
and  WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 

•  RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16.  1981. 
Documents  from  November  1995  to  the 
present  can  be  viewed  and  printed  from 
FERC's  Home  Page  using  the  RIMS  link 
or  the  Energy  Information  Online  icon. 
Descriptions  of  documents  back  to 
November  16,  1981,  are  also  available 
from  RIMS-on-the-Web;  requests  for 
copies  of  these  and  other  older 
documents  should  be  submitted  to  the 
Public  Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 


business  hours  from  oiu  Help  line  at 
(202)  208-2222  (E-Mail  to 
WehMaster@ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public.referenceroom@ferc.fed.  us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

Thomas  R.  Herlihy, 

Executive  Director  and  Chief  Financial 
Officer. 

Accordingly,  the  Commission, 
effective  October  1,  2000,  amends  Part 
11  of  Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations,  as  follows. 

PART  1l'— {AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r:  42  U.S.C. 
7101-7352. 

2.  In  Part  1 1 ,  Appendix  A  is  revised 
to  read  as  follows: 


Appendix  A  To  Part  11— Fee  Schedule  for  FY  2001 


STATE 


ALABAMA  ., 
ARKANSAS 
ARIZONA  ... 


COUNTY 


CALIFORNIA 


ALL  COUNTIES  

ALL  COUNTIES  

APACHE  

COCHISE 

GILA 

GRAHAM 

LA  PAZ 

MOHAVE 

NAVAJO 

PIMA 

YAVAPAI 

YUMA 

COCONINO  NORTH  OF  COLORADO  RIVER 

COCONINO  SOUTH  OF  COLORADO  RIVER 

GREENLEE 

MARICOPA 

PINAL 

SANTA  CRUZ 

IMPERIAL  

INYO 

LASSEN 

MODOC 

RIVERSIDE 

SAN  BERNARDINO 

SISKIYOU  

ALAMEDA  

ALPINE 
AMADOR 
BUTTE 
CALAVERAS 
COLUSA 
CONTRA  COSTA 
DEL  NORTE 
EL  DORADO 


RATE  PER 
ACRE 


$25.35 

19.02 

6.32 


25.35 


12.68 


19.02 
31.69 
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STATE 


COLORADO 


COUNTY 


FRESNO 

GLENN 

HUMBOLDT 

KERN 

KINGS 

LAKE 

MADERA 

MARIPOSA 

MENDICINO 

MERCED 

MONO 

NAPA 

NEVADA 

PLACER 

PLUMAS 

SACRAMENTO 

SAN  BENITO 

SAN  JOAQUIN 

SANTA  CLARA 

SHASTA 

SIERRA 

SOLANO 

SONOMA 

STANISLAUS 

SUTTER 

TEHAMA 

TRINITY 

TULARE  KINGS 

TUOLUMNE 

YOLO 

YUBA 

LOS  ANGELES 

MARIN 
MONTEREY 
ORANGE 
SAN  DIEGO 
SAN  FRANCISCO 
SAN  LUIS  OBISPO 
SAN  MATEO 
SANTA  BARBARA 

ADAMS  

ARAPAHOE 

BENT 

CHEYENNE 

CROWLEY 

ELBERT 

EL  PASO 

HUERFANO 

KIOWA 

KIT  CARSON 

LINCOLN 

LOGAN 

MOFFAT 

MONTEZUMA 

MORGAN 

PUEBLO 

SEDGEWICK 

WASHINGTON 

WELD 

YUMA 

BACA  

DOLORES 

GARFIELD 

LAS  ANIMAS 

MESA 

MONTROSE 

OTERO 

PROWERS 

RIO  BLANCO 

ROUTT 

SAN  MIGUEL 

ALAMOSA 

ARCHULETA 


RATE  PER 
ACRE 


STATE 


CONNECTICUT 
FLORIDA  


38.05 


6.32 


12.68 


GEORGIA 
IDAHO  


COUNTY 


RATE  PER 
ACRE 


25.35 


BOULDER 

CHAFFEE 

CLEAR  CREEK 

CONEJOS 

COSTILLA 

CUSTER 

DENVER 

DELTA 

DOUGLAS 

EAGLE 

FREMONT 

GILPIN 

GRAND 

GUNNISON 

HINSDALE 

JACKSON 

JEFFERSON 

LAKE 

LA  PLATA 

LARIMER 

MINERAL 

OURAY 

PARK 

PITKIN 

RIO  GRANDE 

SAGUACHE 

SAN  JUAN 

SUMMIT 

TELLER 

ALL  COUNTIES  

BAKER  

BAY 

BRADFORD 

CALHOUN 

CLAY 

COLUMBIA 

DIXIE 

DUVAL 

ESCAMBIA 

FRANKLIN 

GADSDEN 

GILCHRIST 

GULF 

HAMILTON 

HOLMES 

JACKSON 

JEFFERSON 

LAFAYETTE 

LEON 

LIBERTY 

MADISON 

NASSAU 

OKALOOSA 

SANTA  ROSA 

SUWANNEE 

TAYLOR 

UNION 

WAKULLA 

WALTON 

WASHINGTON 

ALL  OTHERS  COUNTIES 

ALL  COUNTIES  

CASSIA  

GOODING 

JEROME 

LINCOLN 

MINIDOKA 

ONEIDA 

OWYHEE 

POWER 

TWIN  FALLS 

ADA 
ADAMS 


6.32 
38.05 


63.38 

38.05 

6.32 


19.02 
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ILLINOIS  .... 
INDIANA  .... 
KANSAS  .... 

KENTUCKY 
LOUISIANA 

MAINE  

MICHIGAN 


COUNTY 


MINNESOTA 
MISSISSIPPI 
MISSOURI  ... 
MONTANA  .. 


BANNOCK 

BEAR  LAKE 

BENEWAH 

BINGHAM 

BLAINE 

BOISE 

BONNER 

BONNEVILLE 

BOUNDARY 

BUTTE 

CAMAS 

CANYON 

CARIBOU 

CLARK 

CLEARWATER 

CUSTER 

ELMORE 

FRANKLIN 

FREMONT 

i3EM 

IDAHO 

JEFFERSON 

KOOTENAI 

LATAH 

LEMHI 

LEWIS 

MADISON 

NEZ  PERCE 

PAYETTE 

SHOSHONE 

TETON 

VALLEY 

WASHINGTON 

ALL  COUNTIES  

ALL  COUNTIES  

MORTON  

ALL  OTHER  COUNTIES 

ALL  COUNTIES  

ALL  COUNTIES  

ALL  COUNTIES  

ALGER  

BARAGA 

CHIPPEWA 

DELTA 

DICKINSON 

GOGEBIC 

HOUGHTON 

IRON 

KEWEENAW 

LUCE 

MACKING 

MARQUETTE 

MENOMINEE 

ONTONAGON 

SCHOOLCRAFT 

ALL  OTHER  COUNTIES 

ALL  COUNTIES  

ALL  COUNTIES  

ALL  COUNTIES 

BIG  HORN  

BLAINE 

CARTER 

CASCADE 

CHOUTEAU 

CUSTER 

DANIELS 

MECONE 

MEAGHER 

DAWSON  

FALLON 
FERGUS 
GARFIELD 
GLACIER 


RATE  PER 
ACRE 


19.02 
31.69 
12.68 
6.32 
19.02 
38.05 
19.02 
19.02 


NEBRASKA 
NEVADA  


25.35 
19.02 
25.35 
19.02 
6.32 


NEW  HAMPSHIRE 
NEW  MEXICO 


6.32 


COUNTY 


GOLDEN  VALLEY 

HILL 

JUDITH  BASIN 

LIBERTY 

MUSSELSHELL 

PETROLEUM 

PHILLIPS 

PONDERA 

POWER  RIVER 

PRAIRIE 

RICHLAND 

ROOSEVELT 

ROSEBUD 

SHERIDAN 

TETON 

TOOLE 

TREASURE 

VALLEY 

WHEATLAND 

WIBAUX 

YELLOWSTONE 

BEAVERHEAD  

BROADWATER 

CARBON 

DEER  LODGE 

FLATHEAD 

GALLATIN 

GRANITE 

JEFFERSON 

LAKE 

LEWIS  &  CLARK    ' 

LINCOLN 

MADISON 

MINERAL 

MISSOULA 

PARK 

POWELL 

RAVALLI 

SANDERS 

SILVER  BOW 

STILLWATER 

SWEET  GRASS 

ALL  COUNTIES  

CHURCHILL 

CLARK 

ELKO 

ESMERALDA 

EUREKA 

HUMBOLDT 

LANDER 

LINCOLN 

LYON 

MINERAL 

NYE 

PERSHING 

WASHOE 

WHITE  PINE 

CARSON  CITY  

DOUGLAS 
STORY 

ALL  COUNTIES 

CHAVES  

CURRY 

DE  BACA 

DONA  ANA 

EDDY 

GRANT 

GUADALUPE 

HARDING 

HIDALGO 

LEA 

LUNA 

MCKINLEY 


RATE  PER 
ACRE 


19.02 


6.32 
3.16 


31.69 


19.02 
6.32 
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STATE 


PENNSYLVANIA 
OREGON  


COUNTY 


NEW  YORK 

NORTH  CAROLINA 
NORTH  DAKOTA  ... 

OHIO  

OKLAHOMA  


PENNSYLVANIA 
PUERTO  RICO  .. 
SOUTH  DAKOTA 


OTERO 
QUAY 

ROOSEVELT 
SAN  JUAN 
SOCORRO 

TORRENCE  

RIO  ARRIBA 

SANDOUAL 

UNION 

BERNALILLO  

CATRON 

CIBOLA 

COLFAX 

LINCOLN 

LOS  ALAMOS 

MORA 

SAN  MIGUEL 

SANTA  FE 

SIERRA 

TAOS 

VALENCIA 

ALL  COUNTIES  

•ALL  COUNTIES  

ALL  COUNTIES  

ALL  COUNTIES  

BEAVER  

CIMARRON 
ROGER  MILLS 
TEXAS 

LE  FLORE 

MC  CURTAIN 

ALL  OTHER  COUNTIES 

ALL  COUNTIES  

HARNEY  LAKE  

MALHEUR 

BAKER  

CROOK 

DESCHUTES 

GILLAM 

GRANT 

JEFFERSON 

KLAMATH 

MORROW 

SHERMAN 

UMATILLA 

UNION 

WALLOWA 

WASCO 

WHEELER 

COOS -... 

CURRY 
DOUGLAS 
JACKSON 
JOSEPHINE 

BENTON  ; 

CLACKAMAS 

CLATSOP 

COLUMBIA 

HOOD  RIVER 

LANE 

LINCOLN 

LINN 

MARION 

MULTNOMAH 

POLK 

TILLAMOOK 

WASHINGTON 

YAMHILL 

ALL  COUNTIES  

ALL 

BUTTE  

CUSTER 
FALL  RIVER 


RATE  PER 
ACRE 
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STATE 


12.68 


25.35 


SOUTH  CAROLINA 

TENNESSEE  

TEXAS  

UTAH 


25.35 
38.05 
6.32 
25.35 
12.68 


19.02 

6.32 

25.35 

6.32 

12.68 


VERMONT  

VIRGINIA 

WASHINGTON 


19.02 


25.35 


25.35 
38  05 
19.02 


COUNTY 


LAWRENCE 

MEAD 

PENNINGTON 

ALL  OTHER  COUNTIES 

ALL  COUNTIES  

ALL  COUNTIES  

CULBERSON  

EL  PASO 

HUDSPETH 

ALL  OTHER  COUNTIES 

BEAVER  

BOX  ELDER 

CARBON 

DUCHESNE 

EMERY 

GARFIELD 

GRAND 

IRON 

JUAB 

KANE 

MILLARD 

SAN  JUAN 

TOOELE 

UINTAH 

WAYNE 

WASHINGTON  

CACHE 

DAGGETT 

DAVIS 

MORGAN 

PIUTE 

RICH 

SALT  LAKE 

SANPETE 

SEVIER 

SUMMIT 

UTAH 

WASATCH 

WEBER 

ALL  COUNTIES  

ALL  COUNTIES  

ADAMS  

ASOTIN 

BENTON 

CHELAN 

COLUMBIA 

DOUGLAS 

FRANKLIN 

GARFIELD  

GRANT 

KITTITAS 

KLICKITAT 

LINCOLN 

OKANOGAN 

SPOKANE 

WALLA  WALLA 

WHITMAN 

YAKIMA 

FERRY  

PEND  OREILLE 
STEVENS 

CLALLAM  

CLARK 

COWLITZ 

GRAYS  HARBOR 

ISLAND 

JEFFERSON 

KING 

KITSAP 

LEWIS 

MASON 

PACIFIC 

PIERCE 


RATE  PER 
ACRE 


632 
38.05 
25.35 

6.32 


38.05 
6.32 


12.68 
19.02 


25.35 
25.35 
12.68 


12.68 


19.02 


25.35 
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STATE 

COUNTY 

RATE  PER 
ACRE 

SAN  JUAN 

SKAGIT 

SKAMANIA 

SNOHOMISH 

THURSTON 

WAHKIAKUM 

WHATCOM 

WEST  VIRGINIA  

ALL  COUNTIES  

25  35 

WISCONSIN 

ALL  COUNTIES  

19  02 

WYOMING  

ALBANY - 

6  32 

CAMPBELL 

CARBON 

CONVERSE 

GOSHEN 

HOT  SPRINGS 

- 

JOHNSON 

LARAMIE 

• 

LINCOLN 

NATRONA 

NIOBRARA 

PLATTE 

SHERIDAN 

SWEETWATER 

FREMONT 

SUBLETTE 

UINTA 

WASHAKIE  

19.02 

BIG  HORN 

CROOK 

, 

PARK 

TETON 

WESTON 

ALL  OTHER  ZONES 

635 



[FR  Doc.  00-31277  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  514,  and  558 
[Docket  No.  99N-1 591] 

Animal  Drug  Availability  Act; 
Veterinary  Feed  Directive 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
new  animal  drug  regulations  to 
implement  the  veterinary  feed  directive 
(VFD)  drugs  section  of  the  Animal  Drug 
Availabihty  Act  of  1996  (ADAA).  A  VFD 
drug  is  intended  for  use  in  animal  feed. 
Its  use  is  permitted  only  under  the 
professional  supervision  of  a  licensed 
veterinarian  in  the  coxu'se  of  the 
veterinarian's  professional  practice. 
This  new  regulation  states  die 
requirements  for  distribution  and  use  of 
a  VFD  drug  and  animal  feed  containing 
a  VFD  drug. 


DATES:  This  rule  is  effective  January  8, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Graber,  Center  for  Veterinary 
Medicine  (HFV-220),  Food  and  Drug 
Administration,  7500  StandishPl., 
Rockville,  MD  20855,  301-827-6651.  e- 
mail:  ggraber@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  July  2, 1999 
(64  FR  35966),  FDA  proposed 
regulations  to  establish  the  requirements 
relating  to  distribution  and  use  of  VFD 
drugs  and  animal  feeds  containing  VFD 
drugs.  We  provided  90  days  for 
comment  on  the  proposed  rule. 

Prior  to  1996,  we  had  only  two 
options  for  regulating  the  distribution  of 
animal  drugs:  (1)  Over-the-counter 
(OTC),  and  (2)  prescription.  However, 
we  determined  that  certain  new  animal 
drugs,  vital  to  animal  health,  should  be 
approved  for  use  in  animal  feed,  only  if 
these  medicated  feeds  were 
administered  under  a  veterinarian's 
order  and  professional  supervision.  For 
example,  veterinarians  are  needed  to 
control  the  use  of  certain  antimicrobials. 
This  control  is  critical  to  reducing 
unnecessary  use  of  such  drugs  in 
animals  and  to  slowing  or  preventing 


any  potential  for  the  development  of 
bacterial  resistance  to  antimicrobial 
drugs.  Safety  concerns  relating  to 
difficulty  of  diagnosis  of  disease 
conditions,  high  toxicity,  or  other 
reasons  may  also  dictate  that  the  use  of 
a  medicated  feed  be  limited  to  use  by 
order  and  under  the  supervision  of  a 
licensed  veterinarian. 

Regulation  of  animal  drugs  for  use  in 
medicated  feeds  under  traditional 
prescription  systems  has  proven 
xmworkable.  The  prescription  legend 
invokes  the  application  of  State 
pharmacy  laws.  As  a  practical  matter, 
the  application  of  State  pharmacy  laws 
to  medicated  feeds  would  burden  State 
pharmacy  boards  and  impose  costs  on 
animal  feed  manufacturers  to  such  an 
extent  that  it  would  be  impractical  to 
make  these  critically  needed  new 
animal  drugs  available  for  animal 
therapy. 

After  considerable  deliberation  with, 
and  support  from,  the  Coalition  for 
Animal  Health,  an  organization  that 
represents  major  sectors  of  animal 
agriculture,  and  with  support  from  State 
regidatory  agencies.  Congress  enacted 
legislation  in  1996  that  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  in  ways  intended  to  facilitate 
the  approval  and  marketing  of  new 


animal  drugs  and  medicated  feed.  This 
legislation,  the  ADAA  (Public  Law  104- 
250),  among  other  things,  established  a 
new  class  of  restricted  feed  use  drugs 
that  may  be  distributed  without 
invoking  State  pharmacy  laws  (21 
U.S.C.  354). 

Although  statutory  controls  on  the  use 
of  VFD  drugs  are  similar  in  some 
respects  to  those  for  prescription  animal 
drugs  regulated  under  section  503(f)  of 
the  act  (21  U.S.C.  353(f)),  Uie 
implementing  VFD  regulations  are 
tailored  to  the  unique  circumstances 
relating  to  the  manufact\ire  and 
distribution  of  medicated  animal  feeds. 
This  final  rule  will  ensure  the 
protection  of  public  health  while 
enabling  animal  producers  to  obtain  and 
use  needed  drugs  as  efficiently  and  cost- 
effectively  as  possible. 

To  date,  we  have  approved  one  VFD 
drug,  tilmicosin,  an  antimicrobial 
approved  for  administration  x-ia  animal 
feed  for  control  of  swine  respiratory 
diseases  (§  558.618  (21  CFR  558.618)). 
The  current  regulation  for  tilmicosin,  at 
§  558.618(d)(4),  specifies  required 
cautionary  labeling  for  the  VFD  drug 
and  any  feed  manufactured  from  the 
VFD  drug  and  describes  the  information 
that  the  attending  veterinarian  must 
provide  as  part  of  the  VFD.  The 
proposed  cautionary  labeling  in 
§  558.6(f)  was  in  substance  the  same  as 
the  tilmicosin  cautionary  labeling  but 
had  minor  word  differences.  To  assure 
consistency  in  cautionary  labeling  for 
tilmicosin  and  any  future  VFD  drugs, 
we  have  revised  our  proposed 
cautionary  labeling  in  §  558.6(f)  to 
conform  to  tilmicosin  cautionary 
language  in  §  558.618(d)(4).  Section 
558.618(d)(4)  is  therefore  being  removed 
as  its  provisions  are  now  a  part  of  this 
final  rule  at  §§  558.6(a)(4)  [content  of 
VFD]  and  558.6(f)  [cautionary  labeling]. 

n.  Conunents  on  the  Proposed  Rule 

We  received  eight  letters  commenting 
on  the  proposed  rule.  One  was  from  a 
feed  manufactiuer.  The  balance  were 
from  associations  representing  the 
veterinary  profession,  feed 
manufactvuers,  the  animal  health 
industry,  animal  producers,  and  feed 
control  regulators.  Generally,  the 
conunents  were  quite  supportive  of  the 
VFD  concept.  Significant  issues 
addressed  in  the  comments  involved  the 
means  of  transmission  of  VFD's,  the 
length  of  time  a  VFD  would  be  valid,  the 
appropriateness  of  refills  or  reorders, 
and  our  proposed  automatic 
classification  of  VFD  drugs  as  Category 
II  drugs. 

Following  is  our  response  to 
comments,  grouped  by  issue: 


A.  Transmission  of  VFD's 

(Comment  1)  All  eight  comments 
mentioned  this  issue.  Comments  were 
evenly  split,  with  the  veterinary 
profession,  producers,  and  drug 
industry  desiring  maximum  use  of 
paper,  facsimile,  phone,  e-mail,  and 
new  technology  as  it  develops.  The  feed 
industry  and  feed  control  regulators 
opted  for  paper  copy  with  the 
possibility  of  facsimile  transmission 
with  proper  safeguards.  They  did  not 
support  phone  transmission. 

Objections  to  facsimile  and  other 
electronic  transmission  of  VFD's  were 
based  on  a  perceived  lack  of  seciuity  of 
transmitted  information,  difficulty  in 
substantiating  authenticity  of  the  VFD, 
and  ability  of  the  client  to  forward  a 
VFD  to  multiple  distributors.  In  the  case 
of  phone  transmission,  comments 
stressed  the  possibility  of  fraudulent 
orders,  risk  of  error  in  reducing  the 
order  to  writing,  and  the  biu-den  placed 
on  the  manufacturer/distributor  to 
authenticate  the  VFD  order.  One 
comment  stated  that  the  oversight  by  the 
veterinarian  is  the  underlying  reason 
that  Congress  created  VFD  drugs.  The 
comment  contended  that  this  oversight 
is  lost  when  we  allow  a  VFD  feed  to  be 
distributed  in  the  absence  of  a  signed, 
original  VFD  physically  present  at  the 
distributor  at  the  time  of  distribution. 

Proponents  of  the  use  of  a  wide  range 
of  methods  for  VFD  transmission 
suggest  that  distribution  would  be 
unnecessarily  delayed  for  lack  of  a 
written  and  signed  form  physically 
present  at  the  distributor.  Two 
comments  suggested  that  FDA  be  open 
to  new  innovations  in  electronic 
transmission  such  as  a  web-based  server 
that  would  require  the  use  of  secm-e 
user  (veterinarian  owned)  accoimts 
using  user-names,  passwords,  and 
elecfronic  signatiu-es.  We  are  not 
opposed  to  the  use  of  new  innovations 
and  technologies.  We  would  not  object 
to  a  system  that  can  be  demonstrated  as 
being  in  compliance  with  applicable 
regulations  and  practices  that  govern 
such  systems. 

We  believe  we  must  accommodate 
those  situations  where  prompt  hand 
delivery  of  a  VFD  is  not  possible,  but 
immediate  delivery  of  a  VFD  feed  is 
necessary.  To  accomplish  this,  we  will 
allow  transmission  by  facsimile  or  other 
electronic  means  provided  safeguards 
are  in  place  to  prevent  misuse.  The 
industoy  must  provide  assurances  that 
these  technologies,  as  appropriate,  are 
in  compliance  with  part  11  (21  CFR  part 
11).  Using  a  computer  as  a  web-based 
server  to  create,  modify,  maintain,  or 
transmit  required  records  as  well  as 
using  electronic  signatiues  for  those 


records  is  subject  to  part  1 1 .  It  would  be 
up  to  industry  to  prove  that  a  system  is 
capable  of  its  intended  purpose.  Part  1 1 
"applies  to  all  records  in  electronic  form 
that  are  created,  modified,  maintained, 
archived,  retrieved,  or  transmitted 
under  record  requirements  in  any  of  the 
agency's  regulations  or  records 
submitted  to  the  agency,"  unless 
specifically  excepted  by  regulation(s).  In 
order  for  electronic  records  tc  be  used 
in  lieu  of  paper  records,  they  must  be 
in  compliemce  with  the  provisions 
stated  in  §  11.2.  These  electronic  records 
and  signatiires,  computer  systems 
(including  hardware  and  software), 
controls,  and  accompanying 
docmnentation  must  be  readily 
available  for  and  subject  to  inspection 
by  FDA. 

We  disagree  with  the  comment  that 
facsimile  transmission  of  the  VFD  poses 
a  significant  problem  as  the  client  may 
reproduce  the  copy  to  place  multiple 
orders.  While  the  possibility  exists  that 
a  client  may  submit  the  copy  of  the  VFD 
to  several  distributors  to  obtain 
additional  VFD  feed,  the  distributor  will 
become  aware  of  the  irregularity  when 
an  original  VFD  doesn't  arrive  within  5 
days.  Such  a  violation  is  difficult  to 
hide. 

One  comment  asked  who  is  held 
responsible,  the  veterinarian,  feeder 
(client),  or  feed  distributor,  if  the  actual 
VFD  is  not  properly  distributed.  While 
all  bear  responsibility,  the  veterinarian 
is  most  in  control.  Thus,  we  believe  it 
is  the  veterinarian's  obligation  to  assure 
that  the  original  VFD  is  distributed  to 
the  feed  distributor  with  the  timeliness 
requfred  by  §  558.6(b)(4).  The  client  has 
responsibility  for  notifying  the 
veterinarian  where  to  send  the  original 
VFD.  We  recognize  there  may  be 
instances  where  a  VFD  may  not  be 
presented  to  a  distributor  for  several 
days,  and  there  may  be  instances  where 
the  VFD  is  issued  but  never  used.  If  it 
is  determined  that  a  VFD  may  be 
refilled,  it  is  possible  that  the  VFD  may 
be  required  by  one  distributor  first  and 
later  by  another  for  refill.  In  these 
situations,  the  client  must  keep  the 
issuing  veterinarian  advised  when  a 
VFD  is  moved  from  one  distributor  to 
another,  to  ensiu-e  that  the  original  VFD 
is  moved  to  the  new  distributor  or  a  new 
VFD  is  issued. 

Regarding  telephone  orders,  one 
comment  stated  that  there  is  precedence 
for  telephone  orders  in  that 
veterinarians  cmrenUy  telephone  in 
prescription  drug  orders.  The  orders  are 
reduced  to  writing  by  the  pharmacist 
without  a  foUowup  heud  copy  of  the 
prescription  being  sent.  We  do  not  agree 
that  the  situations  are  the  same.  The 
pharmacist  who  fills  a  prescription  has 
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extensive  training  in  drug  use  and 
potential  misuse.  Further,  a  limited 
amoimt  of  information  is  required  in  a 
typical  prescription  order.  Conversely, 
an  extensive  amount  of  information  is 
required  in  a  VFD.  A  feed  mill 
employee,  while  skilled  in 
manufacturing  feed,  may  not  have  the 
necessary  skills  to  routinely  assure  a 
complete  and  acciu-ate  transmission  of  a 
VFD  or  to  recognize  a  potentially 
inaccurate  VFD  order.  We  believe  that 
allowing  a  telephone  order  to  the  feed 
mill  would  jeopardize  the  integrity  of 
the  VFD  process.  Therefore,  we  have  not 
included  telephone  orders  as  an  option 
for  transmitting  a  VFD  and  have  added 
§  558.6(b)(5)  to  state  that  a  VFD  may  not 
be  transmitted  by  phone. 

B.  Refills  and  Length  of  Time  VFD  is 
Valid 

(Comment  2)  One  comment  suggested 
that  FDA  determine  whether  refills  or 
reorders  are  appropriate.  Another 
comment  suggested  that  the  veterinarian 
should  be  allowed  to  determine  when 
refills  or  reorders  are  necessary.  Two 
comments  stated  that  a  single  VFD 
could  cover  multiple  production  groups 
when  a  disease  outbreak  is  anticipated 
in  subsequent  groups  of  animals  passing 
through  a  production  facility. 
Concerning  the  length  of  time  a  VFD  is 
valid,  two  comments  stated  that  the 
VFD  should  be  valid  for  up  to  6  months. 
Two  other  comments  stated  the  opinion 
that  the  duration  of  a  VFD  should  be 
determined  on  a  case-by-case  basis  as 
part  of  the  VFD  drug  approval  process. 

We  believe  that  there  are  situations 
when  refills  and  expiration  dates, 
possibly  of  several  months,  are 
appropriate  to  medicate  multiple 
production  groups  and  provide  efficient 
treatment  of  sick  animals.  We  further 
believe  that  allowances  of  this  type  will 
vary  considerably  depending  on  the 
drug  and  its  use.  Since  we  cannot 
predict  what  types  of  drugs  and  disease 
situations  will  be  presented  in  the 
futiue,  the  issues  of  refills  and  reorders 
and  the  diuation  of  time  a  VFD  can  be 
valid  need  to  he  considered  on  a  drug- 
by-drug  basis  as  part  of  the  new  animal 
drug  approval  process.  We  recognize 
this  could  result  in  different  conditions 
for  different  VFD  drugs,  which  is 
additional  support  for  the  role  of  the 
professional  (veterinarian)  and  the  need 
for  a  complete  VFD.  Therefore,  we  have 
not  attempted  to  specify  the  allowable 
niunber  of  refills  or  reorders,  or  the 
duration  of  time  a  VFD  can  be  valid. 
This  will  be  dealt  with  when  the  new 
animal  drug  application  (NADA)  for  the 
VFD  drug  is  reviewed  during  the 
approval  process. 


C.  Classification  of  VFD  Drugs  as 
Category  II  Drugs 

(Comment  3)  Two  comments  asked 
that  we  reexamine  our  decision  to 
automatically  classify  VFD  drugs  as 
Category  II  drugs.  We  continue  to 
believe  that  classifying  VFD  drugs  as 
Category  II  drugs  is  appropriate. 
Classifying  a  drug  as  Category  II  adds 
additional  regulatory  controls  because 
feed  manufacturing  facilities  must 
possess  a  medicated  feed  mill  license 
and  be  registered  with  FDA  in  order  to 
manufacture  a  Type  B  or  Type  C 
medicated  feed  from  a  Category  II,  Type 
A  medicated  article.  Registered  feed 
mills  are  required  to  be  inspected  at 
least  every  2  years.  Such  inspections 
will  help  the  agency  ensure  that  VFD 
requirements  are  met. 

Therefore,  our  decision  to 
automatically  classify  VFD  drugs  as 
Category  II  drugs  remains  and  is  so 
reflected  in  the  final  rule. 

D.  Responses  to  Remaining  Comments 

(Comment  4)  Two  comments 
suggested  that  the  "notification  letter" 
of  proposed  §  558.6(d)(1)  and  the 
"acknowledgment  letter"  of 
§  558.6(d)(2)  be  combined  into  a  single 
letter  to  reduce  the  paperwork  burden. 
We  are  unable  to  agree  to  this  because 
these  letters  serve  different  piu'poses 
and  are  sent  to  different  entities.  The 
notification  letter  is  sent  by  the 
distributor  to  FDA  to  notify  the  agency 
that  the  distributor  has  begun 
distributing  VFD  feeds.  In  contrast,  the 
acknowledgment  letter  is  sent  to  the 
distributor  by  a  purchaser  stating  that  it 
will  sell  the  VFD  feed  only  to  a 
producer  with  a  valid  VFD,  or  to 
another  distributor  who  provides  a 
similar  acknowledgment  letter. 

We  are,  however,  combining 
§558.6(d)(2)(i)  and  (d)(2)(ii)  of  the 
proposed  rule,  which  required  in 
paragraph  (d)(2)(i)  that  a  distributor 
obtain  an  acknowledgment  letter  and  in 
paragraph  (d)(2)(ii)  that  a  distributor 
obtain  a  statement  affirming  that  a 
consignee-distributor  has  complied  wdth 
"distributor  notification"  requirements. 
Both  requirements  may  now  be  met  in 
a  single  letter  imder  §  558.6(d)(2). 

(Comment  5)  Two  comments  asked 
for  other  changes  in  the  VFD.  One 
comment  asked  that  §  558.6(a)(3)  be 
changed  to  read:  "You  must  complete 
all  of  the  information  required  on  the 
VFD  in  writing,  and  sign  it;  VFD's  that 
contain  incomplete  information  will  be 
considered  invalid."  A  similar  comment 
asked  that  we  consider  as  unacceptable 
a  VFD  that  is  not  filled  out  completely. 
We  agree  with  these  suggestions  and 


have  incorporated  them  into 

§  558.6(a)(3)  and  (a)(4)  in  the  final  rule. 

(Comment  6)  Two  comments  asked 
that  the  VFD  drug  sponsor  provide  VFD 
forms  in  triplicate  to  the  veterinarian 
and  that  the  veterinarian  be  required  to 
use  them.  We  agree  with  this  conmient 
in  part.  We  addressed  it  in  the  proposed 
rule  by  revising  the  new  animal  drug 
regulations  at  §  514.1(b)(9)  (21  CFR 
514.1(b)(9))  to  require  the  sponsor  of  a 
VFD  drug  to  include  in  the  NADA  a 
format  for  a  VFD  form  as  described  in 
§  558.6(a)(4)  of  this  regulation.  One 
conunent  additionally  suggested  that 
using  the  VFD  drug  sponsor's  VFD  form 
would  eliminate  the  problem  of 
partially  completed  forms  generated  by 
a  veterinarian.  While  we  have  not  made 
it  mandatory  that  the  VFD  drug  sponsor 
provide  copies  of  this  form  for  use  by 
the  veterinary  profession,  we  believe 
that  they  will  make  the  forms  available 
in  triplicate  for  the  sake  of  efficiency 
and  completeness  of  the  veterinarian's 
VFD  transmissions.  Nevertheless,  we 
continue  to  give  the  veterinarian  the 
option  of  creating  his/her  own  VFD. 

(Comment  7)  One  comment  asked  that 
we  clarify  what  we  mean  by  the  term 
"immediately"  in  §  558.6(b)(4),  relating 
to  length  of  time  a  veterinarian  has  to 
provide  the  signed  original  VFD  to  the 
distributor  as  followup  to  a  facsimile  or 
electronic  transmission.  One  comment 
suggested  that  we  use  the  term 
"promptly."  Another  comment 
suggested  that  the  time  be  24  hoiu^.  We 
have  revised  the  regulation  to  read,  "the 
distributor  receives  the  original  signed 
VFD  within  5  working  days  of  receipt  of 
the  facsimile  or  other  electronic  order." 
We  feel  this  is  sufficient  time  for  the 
client  to  place  the  order  and  the 
distributor  to  receive  the  signed  original 
mailed  by  the  veterinarian. 

Additionally,  a  conunent  suggested 
that  the  client  should  not  be  required  to 
wait  to  receive  the  VFD  medicated  feed 
imtil  the  distributor  receives  the  original 
VFD.  We  agree,  but  to  alleviate  concern 
that  a  client  may  receive  medicated  feed 
containing  a  VFD  drug  without 
receiving  a  copy  of  the  VFD,  we  have 
added  §  558.6(c)(4)  that  reads:  "All 
involved  parties  must  have  a  copy  of  the 
VFD  before  distribution  of  a  VFD  feed 
to  the  ultimate  user."  The  copy  need  not 
be  an  original  and  may  be  transmitted 
by  facsimile  or  other  electronic  means. 

(Comment  8)  One  comment 
recommended  that  the  facsimile  of  the 
VFD  order  be  on  company  letterhead. 
We  anticipate  that  when  veterinarians 
do  not  use  the  VFD  drug  sponsor's  VFD. 
they  will  be  issuing  the  VFD  on  their  or 
their  own  firm's  stationary.  However, 
even  if  they  do  not  use  letterhead  paper, 
the  veterinarian  is  required  to  include 


his/her  name  (and  signatiire),  address, 
and  license  number  on  the  VFD. 
Therefore,  we  do  not  think  it  is 
necessary  to  require  them  to  use 
company  stationary. 

(Comment  9)  One  comment  objected 
to  our  inclusion  of  VFD  drugs  in 
§  510.300(a)(4)  (21  CFR  510.300(a)(4)) 
because  doing  so  would  essentially 
confer  prescription  drug  status  on  VFD 
drygs  for  submission  of  promotional 
materials.  Proposed  modifications  to 
§  510.300  do  not  make  a  VFD  drug  a 
prescription  drug.  Section  504(c)  of  the 
act  (21  U.S.C.  354(c))  states  that  VFD 
drugs  cannot  be  prescription  articles. 
Section  504(b)  of  the  act  establishes 
misbranding  criteria  for  both  labeling 
and  advertising  for  VFD's.  Thus,  routine 
requirements  for  submitting  advertising 
for  VFD  drug  experience  reports  under 
§  510.300(a)(4)  should  be  the  same  as 
requirements  for  submitting  labeling. 
We  have  not  changed  the  proposed 
provision  in  the  final  rule. 

(Conunent  10)  One  comment 
suggested  that  FDA  consider  a  provision 
to  revoke  a  veterinarian's  right  to  order 
use  of  VFD  drugs  if  the  veterinarian  fails 
to  have  a  valid  veterinarian-client- 
patient  relationship  (VCPR)  or  fails  to 
provide  complete  VFD  information  to 
the  feed  distributor.  Normally,  this  type 
of  action  would  be  handled  by  State 
veterinary  license  authorities.  However, 
the  act  does  provide  FDA  with  other 
regulatory  options. 

Section  504  of  the  act  states  "*  *  * 
When  labeled,  distributed,  held,  and 
used  in  accordance  with  this  section,  a 
veterinary  feed  directive  drug  and  any 
animal  feed  bearing  or  containing  a 
veterinary  feed  directive  drug  shall  be 
exempt  from  section  502(f)  [of  the  act]." 
Under  section  502(f)  of  the  act  (21 
U.S.C.  352(f))  a  drug  or  device  is 
misbranded  unless  its  labeling  bears 
adequate  directions  for  lay  use.  (See  21 
CFR  201.5.) 

VFD  drugs  and  animal  feed  bearing  or 
containing  veterinary  feed  directive 
drugs  are  exempt  from  the  statutory 
requirements  for  adequate  directions  for 
lay  use  only  when  they  are  distributed 
under  a  VFD  issued  by  a  licensed 
veterinarian  within  the  confines  of  a 
valid  VCPR  and  contain  complete  and 
accurate  information  as  required  by 
§558.6. 

If  the  order  for  a  VFD  drug  is  not 
based  upon  a  valid  VCPR  or  fails  to 
provide  complete  information  as 
required  by  §  558.6,  then  the  VFD  drug 
is  subject  to  section  502(f)  of  the  act. 
Since  a  VFD  drug,  by  its  very  nature, 
caimot  bear  adequate  directions  for  lay 
use,  a  VFD  drug  subject  to  502(f)  of  the 
act  is  misbranded  and  the  veterinarian 
who  issued  the  VFD  may  be  held 


responsible  for  causing  the  misbranding 
of  the  VFD  drug  or  the  feed  containing 
the  VFD  drug  in  violation  of  the  act. 

We  have  made  nonsubstantive 
wording  and  restructuring  changes  to 
§§  514.1(b)(9),  558.3(b)(6),  and 
558.6(a)(2),  (c)(1),  (c)(2),  and  (c)(3)  for 
the  sake  of  clarity. 

III.  Conforming  Changes 

FDA  has  made  conforming  changes  to 
§§  514.1(b)(9)  and  510.300.  and  is 
removing  §  558.618(d)(4). 

IV.  Environmental  Impact 

We  have  carefully  considered  the 
potential  environmental  effects  of  this 
final  rule  and  have  determined  that  this 
action  is  of  a  fype  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
enviroiunental  impact  statement  is 
required. 

V.  Federalism 

We  have  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  We  have 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
conclude  that  the  rule  does  not  contain 
policies  that  have  federalism 
implications  as  defined  in  the  order 
and,  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 

VI.  Analysis  of  Impacts 

We  have  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  FlexibUify  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  We 
believe  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 


subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities  unless  the  rule  is  not  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  As 
this  final  rule  will  not  impose 
significant  new  costs  on  any  firms  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  we  certify  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Vn.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  an  assessment  of 
the  anticipated  costs  and  benefits  before 
requiring  any  expenditiue  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  inflation). 

The  Unfunded  Mandates  Reform  Act 
of  1995  does  not  require  FDA  to  prepare 
a  statement  of  costs  and  benefits  for  the 
final  rule,  because  the  rule  is  not 
expected  to  residt  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
ciurent  inflation-adjusted  statutory 
threshold  is  $110  million. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  A  description  of  these  provisions 
is  given  below.  Included  in  the  estimate 
is  the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  Animal  Drug  Availability  Act; 
Veterinary  Feed  Directive 

Description:  FDA  is  publishing  this 
final  rule  to  implement  provisions  of  the 
ADAA  which,  by  adding  section  504  to 
the  act,  created  a  new  class  of  animal 
drugs  called  VFD  drugs.  This  final  rule 
establishes  regulatory  requirements  for 
the  distribution  and  use  of  VFD  drugs. 
VFD  drugs  are  new  animal  drugs 
intended  for  use  in  or  on  animal  feed 
whereby  such  use  is  permitted  only 
under  the  professional  supervision  of  a 
licensed  veterinarian  operating  urithin 
the  confines  of  a  valid  VCPR. 
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The  VFD  ordered  by  the  veterinarian 
must  be  issued  in  accordance  with  the 
format  described  under  §  558.6(a).  We 
are  amending  the  new  animal  drug 
regulations  at  §  514.1(b)(9)  to  require  the 
VFD  drug  sponsor  to  submit  such  format 
as  part  of  the  NADA.  The  format  may  be 
used  by  the  sponsor  to  produce  forms  in 
triplicate  for  use  by  the  veterinarian  or 
it  may  be  supplied  to  the  veterinarian 
for  use  in  preparing  a  practice-specific 
form.  Veterinarians  are  required  to 
complete  the  VFD  in  triplicate, 
authorizing  a  client-recipient  to  obtain 
and  use  a  medicated  feed  containing  a 
VFD  drug.  The  original  copy  of  the  VFD 
must  be  forwarded  either  by  the 
veterinarian  or  the  client-recipient  to 
the  distributor  providing  the  VFD.  In 
addition,  the  veterinarian  issuing  the 
VFD  and  the  client-recipient  of  tlie  VFD 
must  retain  a  copy  of  each  VFD  for  2 
years  from  date  of  issuance.  Any  person 
who  distributes  medicated  feed 
containing  VFD  drugs  must  file  with  us 


a  one  time  notification  letter  of  intent  to 
distribute,  and  retain  a  copy  of  each 
VFD  serviced  or  each  consignee's 
acknowledgment  letter  for  2  years. 
Distributors  are  also  required  to  keep 
records  of  receipt  and  distribution  of 
medicated  animal  feeds  containing  VFD 
drugs  for  2  years.  An  acknowledgment 
letter  must  be  provided  to  a  distributor 
by  a  consignee  who  is  not  the  ultimate 
user  of  the  medicated  feed  containing  a 
VFD  drug.  The  acknowledgment  letter 
affirms  that  the  consignee  will  not  ship 
such  medicated  animal  feed  to  an 
animal  production  facility  that  does  not 
have  a  VFD,  and  will  not  ship  such  feed 
to  another  distributor  without  receiving 
a  similar  acknowledgment  letter.  To 
maintain  an  accurate  data  base  for 
distributors  of  VFD  drugs,  a  distributor 
is  required  to  notify  us  of  any  change  in 
name  or  business  address. 

In  response  to  a  comment,  we 
combined  §  558.6(d)(2)(i)  and  (d)(2)(ii) 
of  the  proposed  rule,  which  required  in 


paragraph  (d)(2)(i)  that 'a  distributor 
obtain  an  acknowledgment  letter  and  in 
paragraph  (d)(2)(ii)  that  a  distributor 
obtain  a  statement  affirming  that  a 
consignee-distributor  has  complied  with 
"distributor  notification"  requirements. 
Both  requirements  may  now  be  met  in 
a  single  letter  under  §  558.6(d)(2).  This 
change  does  not  entail  a  substantive 
modification  to  the  reporting  burden,  so 
the  estimates  in  table  1  of  this  document 
have  not  changed. 

Description  of  Respondents: 
Veterinarians,  distributors  of  animal 
feeds  containing  VFD  drugs,  and  clients 
using  medicated  feeds  containing  VFD 
drugs.  In  the  Federal  Register  of  July  2, 
1999  (64  FR  35966),  FDA  requested 
comments  on  the  proposed  collection  of 
information.  No  comments  were 
received  on  the  estimated  annual 
burdens.  The  annual  burden  estimates 
therefore  remain  unchanged. 


Table  1.— Estimated  Annual  Reporting  Burden' 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

558.6(a)(3)  through  (a)(5) 

558.6(d)(1)(i)  through  (d)(1)(iii) 

558.6(d)(1)(iv) 

558.6(d)(2) 

514.1(b)(9) 

Total  Hours 

15,000 

5,000 

100 

5,000 

1 

25 

1 
1 

1 
1 

375,000 

5,000 

100 

5,000 

1 

0.25 
0.25 
0.25 
0.25 
3 

93,750 

1,250 

25 

1,250 

3 

96,278 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual  Records 

Hours  per 
Record 

Total  Hours 

558.6(c)(1)  and  (d)(2) 

558.6(e)(ii) 

Total  Hours 

112,500 
5,000 

10 
75 

1,125,000 
375,000 

0.0167 
0.0167 

18,788 

6,263 

25,051 

'Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Individuals  and  organizations  may 
submit  comments  on  this  burden 
estimate  or  on  any  other  aspect  of  these 
information  collection  provisions, 
including  suggestions  for  reducing  the 
burden,  and  shoidd  direct  them  to 
George  Graber,  Center  for  Veterinary 
Medicine  (HFV-220),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855.  The  information 
collection  provisions  in  this  final  rule 
have  been  approved  under  OMB  control 
niunber  0910-0363.  This  approval 
expires  October  31,  2002.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 


displays  a  currently  valid  OMB  control 
number. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  514 

Administrative  practice  and 
procedure.  Animal  drugs.  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 


Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  510, 
514,  and  558  are  amended  to  read  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  part  510 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353,.3BOb,  371,379e. 

§510.300    [Amended] 

2.  Section  510.300  Records  and 
reports  concerning  experience  with  new 
animal  drugs  for  which  an  approved 
application  is  in  effect  is  amended  in  - 


paragraph  (a)(4)  by  adding  the  phrase 
"or  a  veterinary  feed  directive  drug" 
following  "if  it  is  a  prescription  new 
animal  drug". 

PART  51 4— NEW  ANIMAL  DRUG 
APPLICATIONS 

3.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  352,  360b,  371, 
379e,  381. 

4.  Section  514.1  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows: 

§514.1     Applications. 

***** 

(b)  *  *  * 

(9)  Veterinary  feed  directive.  Three 
copies  of  a  veterinary  feed  directive 
(VFD)  must  be  submitted  in  the  format 
described  under  §  558.6(a)(4)  of  this 
chapter. 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

5.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

6.  Section  558.3  is  amended  by 
revising  paragraph  (b)(l)(ii)  and  by 
adding  paragraphs  (b)(6)  through  (b){ll) 
to  read  as  follows: 

§  558.3    Definitions. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(ii)  Category  II — These  drugs  require  a 
withdrawal  period  at  the  lowest  use 
level  for  at  least  one  species  for  which 
they  are  approved,  or  are  regulated  on 
a  "no-residue"  basis  or  with  a  zero 
tolerance  because  of  a  carcinogenic 
concern  regardless  of  whether  a 
withdrawal  period  is  required,  or  are  a 
veterinary  feed  directive  drug. 
***** 

(6)  A  "veterinary  feed  directive  (VFD) 
drug"  is  a  new  animal  drug  approved 
under  section  512(b)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
for  use  in  or  on  animal  feed.  Use  of  a 
VFD  drug  must  be  under  the 
professional  supervision  of  a  licensed 
veterinarian. 

(7)  A  "veterinary  feed  directive"  is  a 
written  statement  issued  by  a  licensed 
veterinarian  in  the  course  of  the 
veterinarian's  professional  practice  that 
orders  the  use  of  a  veterinary  feed 
directive  (VFD)  drug  in  or  on  an  animal 
feed.  This  written  statement  authorizes 
the  client  (the  owner  of  the  animal  or 
animals  or  other  caretaker)  to  obtain  and 
use  the  VFD  drug  in  or  on  an  animal 


feed  to  treat  the  client's  emimals  only  in 
accordance  with  the  directions  for  use 
approved  by  the  Food  and  Drug 
Administration  (FDA).  A  veterinarian 
may  issue  a  VFD  only  if  a  valid 
veterinarian-client-patient  relationship 
exists,  as  defined  in  §  530. 3(i)  of  this 
chapter. 

(8)  A  "medicated  feed"  means  a  T5rpe 
B  medicated  feed  as  defined  in 
paragraph  (b)(3)  of  this  section  or  a  Type 
C  medicated  feed  as  defined  in 
paragraph  (b)(4)  of  this  section. 

(9)  For  the  purposes  of  this  part,  a 
"distributor"  means  any  person  who 
distributes  a  medicated  feed  containing 
a  VFD  drug  to  another  distributor  or  to 
the  client-recipient  of  the  VFD. 

(10)  An  "animal  production  facibty" 
is  a  location  where  animals  are  raised 
for  any  pxu-pose,  but  does  not  include 
the  specific  location  where  medicated 
feed  is  made. 

(11)  An  "acknowledgment  letter"  is  a 
written  communication  provided  to  a 
distributor  by  a  consignee  who  is  not 
the  ultimate  user  of  medicated  feed 
containing  a  VFD  drug.  An 
acknowledgment  letter  affirms  that  the 
consignee  will  not  ship  such  medicated 
animal  feed  to  an  animal  production 
facility  that  does  not  have  a  VFD,  and 
will  not  ship  such  feed  to  another 
distributor  without  receiving  a  similar 
written  acknowledgment  letter. 

7.  Section  558.6  is  added  to  subpart 
A  to  read  as  follows: 

§  558.6    Veterinary  feed  directive  drugs, 
(a)  What  conditions  must  I  meet  if  I 
am  a  veterinarian  issuing  a  veterinary 
feed  directive  (VFD)? 

(1)  You  must  be  appropriately 
licensed. 

(2)  You  must  issue  a  VFD  only  within 
the  confines  of  a  valid  veterinarian- 
client-patient  relationship  (see 
definition  at  §  530.3(1)  of  this  chapter). 

(3)  You  must  complete  the  VFD  in 
writing  and  sign  it  or  it  will  be  invalid. 

(4)  You  must  include  all  of  the 
follovdng  information  in  the  VFD  or  it 
will  be  invalid: 

(i)  You  and  yoiu'  client's  name, 
address  and  telephone  and,  if  the  VFD 
is  faxed,  facsimile  number. 

(ii)  Identification  and  number  of 
animals  to  be  treated/fed  the  medicated 
feed,  including  identification  of  the 
species  of  animals,  and  the  location  of 
the  animals. 

(iii)  Date  of  treatment,  and,  if 
different,  date  of  prescribing  the  VFD 
drug. 

(iv)  Approved  indications  for  use. 

(v)  Name  of  the  animal  drug. 

(vi)  Level  of  animal  drug  in  the  feed, 
and  the  amount  of  feed  required  to  treat 
the  animals  in  paragraph  (a)(4)(ii)  of  this 
section. 


(vii)  Feeding  instructions  with  the 
withdrawal  time. 

(viii)  Any  special  instructions  and 
cautionary  statements  necessary  for  use 
of  the  drug  in  conformance  with  the 
approval. 

fix)  Expiration  date  of  the  VFD. 

(x)  Number  of  refills  (reorders)  if 
necessary  and  permitted  by  the 
approval. 

fxi)  Your  license  number  and  the 
name  of  the  State  issuing  the  license. 

(xii)  The  statement:  "Extra-label  use, 
(i.e.,  use  of  this  VFD  feed  in  a  manner 
other  than  as  provided  for  in  the  VFD 
drug  approval)  is  strictly  prohibited." 

(xiii)  Any  other  information  required 
by  the  VFD  drug  approval  regulation. 

(5)  You  must  produce  the  VFD  in 
triplicate. 

(b)  You  must  issue  a  VFD  only  for  the 
approved  conditions  and  indications  for 
use  of  the  VFD  drug. 

(b)  What  must  I  do  with  the  VFD  if  I 
am  a  veterinarian? 

(1)  You  must  give  the  original  VFD  to 
the  feed  distributor  (directly  or  through 
the  client). 

(2)  You  must  keep  one  copv  of  the 
VFD. 

(3)  You  must  give  the  client  a  copy  of 
the  VFD. 

(4)  You  may  send  a  VFD  to  the  client 
or  distributor  by  facsimile  or  other 
electronic  means  provided  you  assure 
that  the  distributor  receives  the  original 
signed  VFD  within  5  working  days  of 
receipt  of  the  facsimile  or  other 
electronic  order. 

(5)  You  may  not  transmit  a  VFD  by 
telephone. 

(c)  What  are  the  VFD  recordkeeping 
requirements? 

(1)  The  VFD  feed  distributor  must 
keep  the  VFD  original  for  2  years  from 
the  date  of  issuance.  The  veterinarian 
and  the  client  must  keep  their  copies  for 
the  same  period  of  time. 

(2)  All  involved  parties  must  make  the 
VFD  available  for  inspection  and 
copying  by  FDA. 

(3)  All  involved  parties  (the  VFD  feed 
distributor,  the  veterinarian,  and  the 
client)  must  keep  VFD's  transmitted  by 
facsimile  or  other  electronic  means  for 
a  period  of  2  years  &x>m  date  of 
issuance. 

(4)  All  involved  parties  must  have  a 
copy  of  the  VFD  before  distribution  of 
a  VFD  feed  to  the  ultimate  user. 

(d)  What  are  the  notification 
requirements  if  I  am  a  distributor  of 
animal  feed  containing  a  VFD  drug? 

(1)  You  must  notify  FDA  only  once, 
by  letter,  that  you  intend  to  distribute 
animal  feed  containing  a  VFD  drug. 

(i)  The  notification  letter  must  include 
the  complete  name  and  address  of  each 
business  site  fi'om  which  distribution 
will  occiu. 
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(ii)  A  responsible  person  from  your 
firm  must  sign  and  date  the  notification 
letter. 

(iii)  You  must  submit  the  notification 
letter  to  the  Center  for  Veterinary 
Medicine,  Division  of  Animal  Feeds 
(HFV-220),  7500  Standish  PI.. 
Rockville,  MD  20855,  prior  to  beginning 
your  first  distribution. 

(iv)  You  must  notify  the  Center  for 
Veterinary  Medicine  at  the  above 
address  within  30  days  of  any  change  in 
name  or  business  address. 

(2)  If  you  are  a  distributor  who  ships 
an  animal  feed  containing  a  VFD  drug 
to  another  consignee-distributor  in  the 
absence  of  a  valid  VFD,  you  must  obtain 
an  "acknowledgment  letter,"  as  defined 
in  §558.3(b)(ll),  from  the  consignee- 
distributor.  The  letter  must  include  a 
statement  affirming  that  the  consignee- 
distributor  has  complied  with 
"distributor  notification"  requirements 
of  paragraph  (d)(1)  of  this  section. 

(e)  What  are  the  additional 
recordkeeping  requirements  if  I  am  a 
distributor? 

(1)  You  must  keep  records  of  receipt 
and  distribution  of  all  medicated  animal 
feed  containing  a  VFD  drug. 

(2)  You  must  keep  these  records  for  2 
years  from  date  of  receipt  and 
distribution. 

(3)  You  must  make  records  available 
for  inspection  and  copying  by  FDA. 

(f)  What  cautionary  statements  are 
required  for  VFD  drugs  and  animal 
feeds  containing  VFD  drugs?  All 
labeling  and  advertising  must 
prominently  and  conspicuously  display 
the  following  cautionary  statement: 
"Caution:  Federal  law  limits  this  drug  to 
use  under  the  professional  supervision 
of  a  licensed  veterinarian.  Animal  feed 
bearing  or  containing  this  veterinary 
feed  directive  drug  shall  be  fed  to 
animals  only  by  or  upon  a  lawful 
veterinary  feed  directive  issued  by  a 
licensed  veterinarian  in  the  course  of 
the  veterinarian's  professional  practice." 

§558.618    [Amended] 

8.  Section  558.618  Tilmicosin  is 
amended  by  removing  paragraph  (d)(4). 

Dated:  November  30,  2000. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-31151  Filed  12-7-00;  8:45  am] 

BIUJNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Pan  556 

Tolerances  for  Residues  of  New 
Animal  Drugs  in  Food;  Moxidectin 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  updating  the 
animal  drug  regulations  to  correctly 
reflect  the  tolerance  for  moxidectin  in 
cow's  milk.  This  document  amends  the 
regulations  to  state  the  correct  tolerance 
is  40  parts  per  billion  (ppb).  This  action 
is  being  taken  to  improve  the  accuracy 
of  the  agency's  regulations.  Changes  to 
a  current  format  are  also  being  made. 

DATES:  This  rule  is  effective  December  8, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855.  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION: 
Moxidectin  solution  is  approved  for 
topical  use  in  cattle  for  the  treatment 
and  control  of  infections  and 
infestations  of  certain  internal  and 
external  parasites.  When  the  November 
2.  1999.  approval  of  the  use  of 
moxidectin  in  lactating  dairy  cows  was 
published  in  the  Federal  Register  of 
June  9.  2000  (65  FR  36616).  the 
tolerance  for  parent  moxidectin  in  the 
milk  of  cattle  was  incorrecUy  listed.  At 
this  time,  the  regulations  are  being 
amended  in  21  CFR  556.426  to  state  the 
correct  tolerance  is  40  ppb  and. 
editorially,  to  reflect  current  format. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  SU.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  556  is  amended  as  follows: 


PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342.  360b.  371. 

2.  Section  556.426  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§556.426    Moxidectin. 

***** 

(b)  Tolerances — (1)  Cattle — (i)  Uver 
(the  target  tissue).  The  tolerance  for 
parent  moxidectin  (the  marker  residue) 
is  200  parts  per  billion  (ppb). 

(ii)  Muscle.  The  tolerance  for  parent 
moxidectin  (the  marker  residue)  is  50 
ppb. 

(iii)  Milk.  The  tolerance  for  parent 
moxidectin  (the  marker  residue  in  cattle 
milk)  is  40  ppb. 

(2)  [Reserved] 

Dated:  November  29,  2000. 

David  R.  Newkirk. 

Acting  Deputy  Director.  Office  of  New  Animal 
Drug  Evaluation,  Center  for  Veterinary 
Medicine. 

IFR  Doc.  00-31248  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  876 

[Docket  No.  OOP-1 343] 

Medical  Device;  Exemption  From 
Premarket  Notification;  Class  II 
Devices;  Barium  Enema  Retention 
Catheters  and  Tips  With  or  Without  a 
Bag 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  an 
order  granting  a  petition  requesting 
exemption  from  the  premarket 
notification  requirements  for  barium 
enema  retention  catheters  and  tips  with 
or  without  a  bag  with  certain 
limitations.  This  rule  will  exempt  from 
premarket  notification  barium  enema 
retention  catheters  and  tips  with  or 
without  a  bag.  FDA  is  publishing  this 
order  in  accordance  with  procedures 
established  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  This  rule  is  effective  December  8, 
2000. 


FOR  FURTHER  INFORMATION  CONTACT:  • 
Linda  L.  Dart,  Center  for  Devices  and 
Radiological  Health  (HFZ-^70),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1220. 

supplementary  information: 
I.  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I,  class  II,  or  class  III.  FDA 
classification  of  a  device  is  determined    ' 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Public  Law  94-295)),  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990'  (the  SMDA  (Public  Law 
101-629)),  devices  are  to  be  classified 
into  class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  II  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health,  or 
presents  a  potential  unreasonable  risk  of 
illness  or  injiuy. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976,  (generally 
referred  to  as  postamendments  devices) 
are  classified  through  the  premarket 
notification  process  under  section 
510(k)  of  die  act  (21  U.S.C.  360{k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations  (21  CFR  part 
807)  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  rejjort  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 


a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  section  510(m)  to  the 
act.  Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
FDAMA,  to  publish  in  the  Federal 
Register  a  list  of  each  type  of  class  II 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assiu'ance  of  safety 
and-effectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21,  1998  (63  FR  3142). 

Section  510(m)(2)  of  the  act  provides 
that  1  day  after  date  of  publication  of 
the  list  imder  section  510(m)(l)  of  the 
act,  FDA  may  exempt  a  device  on  its 
own  initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  publish  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  dociunent, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

n.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(k)  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance 
that  the  agency  issued  on  February  19, 
1998,  entitied  "Procedures  for  Class  II 
Device  Exemptions  from  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Steiff."  That  guidance  can  be 
obtained  through  the  Internet  on  the 
CDRH  home  page  at  http:// 
www.fda.gov/cdrh  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 

m.  Petition 

On  June  13,  2000,  FDA  received  a 
petition  requesting  an  exemption  from 
premarket  notification  for  the  barium 
enema  retention  catheters  and  tips  with 
or  without  a  bag.  Barium  enema 
retention  catheters  and  tips  with  or 


without  a  bag  are  currently  classified 
under  21  CFR  876.5980  as  a 
gastrointestinal  tube  and  accessor^'.  In 
the  Federal  Register  of  August  8,  2000 
(65  FR  48527),  FDA  published  a  notice 
announcing  that  this  petition  had  been 
received  and  providing  opportunity  for 
interested  persons  to  submit  comments 
on  the  petition  by  September  7,  2000. 
FDA  received  no  comments.  FDA  has 
reviewed  the  petition  and  has 
determined  that  baritmi  enema  retention 
catheters  and  tips  with  or  without  a  bag 
used  as  a  gastrointestinal  tube  and 
accessory  meet  the  criteria  for 
exemption  from  the  notification 
requirements.  The  exemption  is  limited 
to  barium  enema  retention  catheters  and 
tips  with  or  without  a  bag,  as  described, 
and  is  also  subject  to  the  general 
limitations  on  exemptions  from 
premarket  notification  for  therapeutic 
devices  as  described  in  21  CFR  876.9. 
FDA  also  notes  that  all  latex  containing 
devices,  including  barium  enema 
retention  catheters  and  tips  with  or 
without  a  bag.  and  other  devices  that  are 
exempt  from  the  premarket  notification 
requirements  of  the  act,  are  subject  to 
the  labeling  regidation  found  in  21  CFR 
801.437  (User  labeling  for  devices  that 
contain  natural  rubber). 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroimient.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  requited. 

V.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  (as  amended  by  subtiUe 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (PubUc  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regiUation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 
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The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  rule  will  relieve  a 
burden  and  simplify  the  marketing  of 
these  devices,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rules  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rules 
does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

List  of  Subjects  in  21  CFR  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  876  is 
amended  as  follows: 

PART  876— GASTROENTEROLOGY— 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360),  3601,  371. 

2.  Section  876.5980  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  876.5960    GasUointestinal  tube  and 
accessories. 

***** 

(b)  Classification.  (1)  Class  II  (special 
controls).  The  barium  enema  retention 
catheter  and  tip  with  or  without  a  bag 
that  is  a  gastrointestinal  tube  and 
accessory  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 


this  part  subject  to  the  limitations  in 
§876.9. 

***** 

Dated:  December  3.  2000. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31292  Filed  12-7-00:  8:45  am] 

B<LUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8889] 

RIN  154&-AV10 

Guidance  Regarding  Claims  for  Certain 
Income  Tax  Convention  Benefits; 
Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasiu7. 

ACTION:  Correction  to  final  regiUadons. 

SUMMARY:  This  dociunent  contains 
corrections  to  final  regulations  (TD 
8889)  which  were  published  in  the 
Federal  Register  on  Monday,  Julv  3, 
2000  (65  FR  40993).  The  final 
regulations  relate  to  claims  for  certain 
income  tax  convention  benefits. 

DATES:  This  correction  is  effective  July 
3,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  R.  Pringle  (202)  622-3850  (not  a 
toll-fi:«e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
to  these  corrections  are  imder  section 
894  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  final  regulations  (TD 
8889)  contains  errors  that  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8889), which  was  the 
subject  of  FR  Doc.  00-16761,  is 
corrected  as  follows: 

1.  On  page  40996,  column  2,  in  the 
preamble  imder  the  paragraph  heading 
"D.  Treatment  of  Complex  Trusts", 
paragraph  2,  line  13  from  the  bottom  of 
the  paragraph,  the  language  "the  hands 
of  the  interest  holder  are"  is  corrected 
to  read  "the  hands  of  the  interest  holder 
are  not". 

2.  One  page  40997,  column  1,  in  the 
preamble  imder  the  paragraph  heading 
"Special  Analyses",  paragraph  1,  line  2, 


the  language  "treasury  decision  not  a 
significant"  is  corrected  to  read 
"Treasury  decision  is  not  a  significant". 

§1.894-1     [Corrected] 

3.  On  page  40997,  column  1.  correct 
the  amendatory  instruction  for  Par.  2.  to 
read  as  follows: 

Par.  2.  Section  1.894-1  is  amended  as 
follows: 

1.  Paragraph  (d)  is  redesignated  as 
paragraph  (e),  and  a  new  paragraph  (d) 
is  added. 

2.  In  newly  designated  paragraph  (e). 
add  a  sentence  at  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

4.  On  page  40999,  column  2,  §  1.894- 
1(d)(5),  paragraph  (i)  of  Example  7.,  line 
10,  the  language  "legal  personality  of 
the  arrangement,  A  is  not"  is  corrected 
to  read  "legal  personality  in  Coimtry  X 
of  the  arrangement,  A  is  not". 

5.  On  page  40999,  column  2,  §  1.894- 
1(d)(5),  paragraph  (i)  oi  Example  7., 
lines  11  and  12,  the  language  "liable  to 
tax  at  the  entity  level  of  Country  X  and 
is  not  a  resident  within  the  meaning  of 
is  corrected  to  read  "liable  to  tax  as  a 
person  at  the  entity  level  in  Country  X 
and  is  thus  not  a  resident  within  the 
meaning  of. 

6.  On  page  40999,  colmnn  2,  §  1.894- 
1(d)(5),  paragraph  (ii)  of  Example  7., 
line  9,  the  language  "is  not  considered 
a  resident  of  Country  X"  is  corrected  to 
read  "is  not  considered  a  person  in 
Country  X  and  thus  not  a  resident  of 
Coimtry  X". 

7.  On  page  40999,  column  2,  §  1.894- 
1(d)(5),  paragraph  (ii)  of  Example  7., 
line  12,  the  language  "derive  the  income 
for  purposes  of  the  U.S.-"  is  corrected  to 
read  "derive  the  income  as  a  resident  of 
Country  X  for  purposes  of  the  U.S.-". 

8.  On  page  41000,  column  1,  §  1.894- 
1(d)(5),  paragraph  (i)  of  Example  11.,  the 
last  line  of  the  paragraph,  the  language 
"subject  to  tax  by  Country  X."  is 
corrected  to  read  "taxed  by  Country  X.". 

9.  On  page  41000,  column  2,  §  1.894- 
1.  after  paragraph  (d)(6),  add  a  sentence 
at  the  end  of  paragraph  (e)  to  read  as 
follows: 

§  1 .894-1     Income  affected  by  treaty. 


(e)  *   *   *  See  paragraph  (d)(6)  of  this 
section  for  applicability  dates  for 
paragraph  (d)  of  this  section. 

10.  On  page  41000,  column  2,  a  new 
amendatory  instruction  Par.  3.  is  added 
to  read  as  follows: 


§1. 894-1 T    [Removed] 
Par.  3.  Section  1.894-lT  is  removed. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 
Counsel  (Modernization  &■  Strategic 
Planning). 

fFR  Doc.  00-31255  Filed  12-7-00;  8:45  am] 

BILLING  CODE  483(M)1-U 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC66 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf — Update  of 
Documents  Incorporated  by 
Reference — API  Specification  14A, 
Tenth  Edition 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

summary:  MMS  is  updating  one 
document  incorporated  by  reference  in 
regulations  governing  oil  and  gas  and 
sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS).  The  new 
edition  of  this  document  incorporated 
by  reference  will  ensure  that  lessees  use 
the  best  available  and  safest 
technologies  while  operating  in  the 
OCS.  The  updated  document,  issued  by 
the  American  Petroleum  Institute  (API), 
is  API  Specification  14A,  Tenth  Edition, 
November  2000,  ISO  10432:1999, 
Petroleum  and  natural  gas  industries — 
Downhole  equipment — Subsurface 
safety  valve  equipment,  Stock  No. 
G14A09. 

DATES:  This  rule  is  effective  )anuary  8, 
2001.  The  incorporation  by  reference  of 
publications  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Gray,  Operations  Analysis  Branch,  at 
(703)  787-1027. 

SUPPLEMENTARY  INFORMATION:  We  use 
standards,  specifications,  and 
recommended  practices  developed  by 
standard-setting  organizations  and  the 
oil  and  gas  industry  for  establishing 
requirements  for  activities  in  the  OCS. 
This  practice,  known  as  incorporation 
by  reference,  allows  us  to  incorporate 
the  provisions  of  technical  standards 
into  the  regulations  without  increasing 
the  volume  of  the  Code  of  Federal 
Regulations  (CFR).  The  legal  effect  of 
incorporation  by  reference  is  that  the 
material  is  treated  as  if  it  was  published 
in  the  Federal  Register.  This  materia], 


like  any  other  properly  issued 
regulation,  then  has  the  force  and  effect 
of  law.  We  hold  operators/lessees 
accountable  for  complying  with  the 
documents  incorporated  by  reference  in 
our  regulations.  The  regulations  found 
at  1  CFR  part  51  govern  how  MMS  and 
other  Federal  agencies  incorporate 
various  documents  by  reference. 
Agencies  can  only  incorporate  by 
reference  through  publication  in  the 
Federal  Register.  Agencies  must  also 
gain  approval  from  the  Director  of  the 
Federal  Register  for  each  publication 
incorporated  by  reference.  Incorporation 
by  reference  of  a  document  or 
publication  is  limited  to  the  specific 
edition  or  specific  edition  and 
supplement  or  addendum  cited  in  the 
regulations. 

The  International  Organization  for 
Standardization  (ISO)  is  a  worldwide 
federation  of  national  standards  bodies 
(ISO  member  bodies).  Fomided  in  the 
mid-1 940's,  ISO  is  a  non-profit  agency 
based  in  Geneva,  Switzerland,  whose 
purpose  is  to  promote  the  development 
of  international  standards  and  related 
activities  to  facilitate  the  global 
exchange  of  goods  and  services.  The 
American  National  Standards  Institute 
(ANSI)  is  the  official  United  States 
member  body  to  ISO. 

The  work  of  preparing  international 
standards  is  normally  carried  out 
through  an  ISO  technical  committee 
(TC).  Each  member  body  interested  in  a 
subject  for  which  a  TC  has  been 
established  has  the  right  to  be 
represented  on  that  committee.  ANSI 
relies  on  various  United  States  trade  and 
industry  associations,  such  as  the  API, 
for  support  on  industry-specific 
standards.  This  standard  was  developed 
by  ISO/TC  67,  "Materials,  equipment 
and  offshore  structures  for  petroleum 
and  natural  gas  industries."  API  has 
been  appointed  by  ANSI  to  administer 
the  US  ISO/TC  67  delegation,  known  as 
the  US  Technical  Advisory  Group  (US 
TAG).  MMS  has  been  an  active 
participant  in  the  US  TAG  since  August 
1998. 

This  second  edition  of  the 
international  standard  cancels  and 
replaces  the  first  edition  (ISO 
10432:1993)  and  includes  the  changes 
in  the  similar  API  standard,  API 
specification  14A,  Ninth  Edition,  1994, 
and  its  supplement  dated  December  15, 
1997.  ISO  10432:1999  was  released  as  a 
Final  Draft  International  Standard 
(FDIS)  on  June  3,  1999.  Voting  to 
advance  tbe  FDIS  to  a  full  international 
standard  occurred  on  August  3, 1999, 
and  the  standard  was  published  as  an 
international  standard  in  November 
1999. 


ISO  permits  a  national  adoption  of  its 
international  standards  with  or  without 
the  inclusion  of  regional-specific 
annexes  to  account  for  regional  or  local 
conditions.  The  API  procedures  to  effect 
the  adoption  of  this  international 
standard  with  a  regional  annex  included 
a  balloting  and  comment  period  to 
ensure  consensus  among  users, 
manufacturers,  regulatory  agencies,  and 
other  interested  parties.  API  balloting  of 
the  international  standard  with  U.S. 
annexes,  including  an  annex  addressing 
the  API  quality  specification  and  an 
independent  test  agency,  occurred  on 
June  9,  2000,  and  the  API  version  of  the 
international  standard  was  published  in 
October  2000. 

This  standard  was  formulated  to 
provide  the  minimum  acceptable 
requirements  for  subsurface  safety*  valve 
(SSSV)  equipment— the  SSSV  is  a 
downhole  safety  device  used  to  shut  off 
flow  of  oil  and  gas  in  the  event  of  an 
emergency.  MMS  views  this  important 
piece  of  equipment  as  the  last 
opportunity  to  secure  the  well  and/or 
prevent  pollution  of  the  environment. 
The  standard  covers  SSSVs,  safety  valve 
locks,  safety  valve  landing  nipples,  and 
all  components  that  establish  tolerances 
and/or  clearances  that  may  affect 
performance  or  interchangeability  of  the 
SSSV  equipment. 

We  currently  incorporate  by  reference 
the  ninth  edition  (July  1994)  of  API 
specification  14A,  without  Supplement 
1.  Until  now,  we  have  not  included  API 
Specification  14A,  Supplement  1,  in  the 
documents  incorporated  by  reference  in 
our  regulations.  Among  other  things, 
API  Specification  14A,  Supplement  1, 
deleted  a  3-year  requalification  test 
requirement  for  SSSVs. 

We  have  been  involved  in  a  series  of 
meetings  and  discussions  with  oil  and 
gas  operating  companies, 
representatives  of  oil  and  gas 
associations,  equipment  manufacturers, 
quality  assurance  auditors,  independent 
third-party  testing  and  research 
facilities,  and  MMS  offshore  inspectors 
to  consider  the  relative  merits  of  the  3- 
year  requalification  test  requirement. 
We  specifically  requested  public 
comment  on  the  potential  impacts  of 
deleting  the  3-year  requalification 
testing  requirement  for  SSSVs  in  the 
Notice  of  Proposed  Rulemaking  (65  FR 
9232)  published  in  the  Federal  Register 
on  February  24,  2000.  Comments  were 
also  sought  on  the  suitability  of 
including  an  international  standard 
among  the  documents  incorporated  by 
reference  in  our  regulations. 

In  response  to  our  request  for  public 
comment  on  the  3 -year  requalification 
test  requirement,  we  received  five 
comments  supportive  of  deleting  the  3- 
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year  requalification  test  requirement 
and  two  comments  that  did  not  support 
deletion  of  the  3-year  requalification  test 
requirement.  Comments  were  received 
from  three  oil  and  gas  associations, 
three  equipment  manufacturers,  and  one 
test  agency.  We  have  considered  all  the 
comments  received  in  our  analysis,  and 
have  determined  that  the  newly  issued 
API  version  of  the  international 
standard,  which  does  not  include  a  3- 
year  requalification  test  requirement, 
should  be  incorporated  into  the  MMS 
regulations.  Comments  were  also 
generally  in  favor  of  using  the  API 
standard  in  lieu  of  the  international 
standard  since  the  API  standard 
contained  the  regionally  specific 
annexes  appropriate  for  OCS  use. 

Procedural  Matters 

This  is  a  very  simple  rule  to  update 
one  document  previously  incorporated 
by  reference.  The  addition  of  the  new 
docmnent,  API  Specification  14A,  Tenth 
Edition.  ISO  10432:1999,  Petroleiun  and 
natural  gas  industries — Downhole 
equipment — Subsurface  safety  valve 
equipment,  will  not  have  a  significant 
effect  on  any  offshore  lessee/operator 
(small  or  large).  One  entity,  which 
serves  as  the  only  independent  test 
agency  for  initial  design  verification 
testing  and  3-year  requalification 
testing,  will  be  negatively  affected  by 
the  deletion  of  the  3-year  requalification 
test  requirement.  Four  U.S. 
manufacturers,  with  six  U.S.  facilities 
manufacturing  SSSVs,  will  benefit  from 
the  elimination  of  costs  associated  with 
the  3-year  requalification  test 
requirement. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commiuiities. 

The  rule  woidd  have  no  significant 
economic  impact  because  the  document 
does  not  contain  any  significant 
revisions  that  will  cause  lessees  or 
operators  to  change  their  business 
practices.  The  document  will  not 
require  the  retrofitting  of  any  facilities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitiements,  grants. 


user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  Tnis  rule  does  not  raiije  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act  (RF  Act) 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  RF  Act  (5 
U.S.C.  601  et  seq.).  The  Small  Business 
Administration  (SBA)  defines  a  small 
business  as  having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  and  field 
service  companies. 

•  Fewer  tnan  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil.  gas,  or  natural  gas 
liquids. 

Incorporating  the  new  document  into 
MMS  regulations  would  allow  SSSVs 
with  design  verification  approval  to  be 
manufactured  and  placed  into  service 
without  the  need  for  a  requalification 
test  every  3  years.  Thus,  incorporating 
the  new  document  will  not  impose  new 
costs  on  the  offshore  oil  and  gas 
industry  but  rather  may  reduce  costs  to 
the  industry  in  that  manufactvuers  of 
SSSVs  will  not  inciu  the  costs  of  a 
requalification  test  every  3  years. 

mcorporating  the  new  document  will 
also  not  impose  new  costs  on  the 
manufacturers  of  the  offshore 
equipment,  as  previously  stated.  There 
are  four  U.S.  companies  that 
manufacture  SSSVs  for  service  on  the 
OCS,  none  of  whom  coidd  be  classified 
as  a  small  entity,  who  will  benefit  from 
cost  savings  attributable  to  the  deletion 
of  the  3-year  requalification  test 
requirement. 

The  test  agency  that  will  be  negatively 
affected  by  the  deletion  of  the  3-year 
requalification  test  requirement  is  an 
independent,  nonprofit,  applied 
research  and  development  organization. 
The  test  agency  has  recently  reported 
annual  revenues  in  excess  of  $300 
million  and  employment  of  over  2500 
staff.  The  test  agency  does  not  qualify  as 
a  small  entity. 

The  Department  also  determined  that 
the  indirect  effects  of  this  rule  on  small 
entities  that  provide  other  support 
functions  for  offshore  activities  are 
insignificant  (in  effect  zero). 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 


actions  of  MMS.  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  SBREFA.  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  proposed  rule  will  not  cause  any 
significant  costs  to  lessees  or  operators. 
The  only  costs  will  be  the  purchase  of 
the  new  dociunent  and  revisions  to 
some  operating  procedures.  The 
revisions  to  operating  procedures  will 
actually  result  in  significant  costs 
savings,  in  that  manufacturers  of  SSSVs 
will  not  incur  the  costs  of  a 
reoualification  test  every  3  years. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  emplojrment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  The  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments  because  it  concerns 
the  manufactiuing  requirements  for 
specific  equipment  used  in  offshore  oil 
and  gas  wells.  The  rule  only  affects 
manufactiirers  and  users  of  such 
equipment.  This  rule  does  not  impose 
costs  on  States  or  localities,  as  it  only 
affects  manufacturers  and  users  of 
specific  equipment  used  in  offshore  oil 
and  gas  wells. 

Takings  Implication  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
this  rule  does  not  have  significant 
Takings  Implications.  MMS  determined 
this  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Thus,  a 
Takings  Implications  Assessment  is  not 
required  under  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 


meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 
(NEPA)ofl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  NEPA  is 
not  required. 

Paperwork  Reduction  Act  of  1995 

There  are  no  information  collection 
requirements  associated  with  this  rule. 

Unfunded  Mandates  Reform  Act 
(UMRA)  of  1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  and 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 


statement  containing  the  information 
required  by  the  UMRA  (2  U.S.C.  1531  et 
seq.)  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources,  Public 
lands — rights-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration,  Surety  bonds. 


Dated:  November  14,  2000. 
Sylvia  Baca, 

Assistant  Secretary.  Land  and  Minerals 
Management, 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  amends  30  CFR  part  250  as 
follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  30  CFR 
part  250  continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331.  et  seq. 

2.  In  §  250.198,  in  the  table  in 
paragraph  (e),  the  entry  for  "API  Spec 
14A"  is  revised  to  read  as  follows: 

§  250. 1 98    Documents  incorporated  by 
reference. 

***** 

(e)  *  *  * 


Title  of  documents 


Incorporated  by 
reference  at 


API  Spec  14A,  Tenth  Edition,  November  2000,  18010432:1999,  Petroleum 
Equipment— Subsurface  Safety  Valve  Equipment,  API  Stock  No.  G14A09. 


and  Natural  Gas  Industries— Downhole    §  250.806(a)(3). 


3.  In  §  250.806,  the  last  sentence  in 
paragraph  (a)(3)  is  revised  and  new 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

§  250.806    Safety  and  pollution  prevention 
equipment  quality  assurance  requirements. 

(a)  •   *   * 

(3)  *   *   *  All  SSSVs  must  meet  the 
technical  specifications  of  API 
Specification  14A. 

(4)  For  information  on  all  standards 
mentioned  in  this  section,  see  §  250.198. 
***** 

(FR  Doc.  00-30694  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-00-106] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Mile 
1084.6,  Miami,  FL 

agency:  Coast  Guard,  DOT. 


ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  Commander,  Seventh  Coast 
Guard  District  is  temporarily  changing 
the  regulations  governing  the  West  79th 
Street  Causeway  Bridge,  mile  1084.6 
across  the  Atiantic  Intracoastal 
Waterway  at  Miami,  Florida.  This 
temporary  rule  establishes  scheduled 
openings  on  the  hour  and  half  hour, 
Monday  through  Satiuday,  from  7  a.m. 
to  6:30  p.m.,  and  allows  the  bridge  to 
remain  closed  fi-om  7:30  a.m.  to  9:30 
a.m.  and  4:30  p.m.  to  6:30  p.m.,  Monday 
through  Friday.  The  drawbridge  will 
open  on  demand  during  all  other 
periods  including  federal  holidays  and 
Sundays.  This  action  is  necessary  to 
facilitate  drawbridge  rehabilitation  to 
resolve  related  vehicle  traffic  flow 
problems  during  rush  hoiu. 
DATES:  This  rule  is  effective  from 
November  21,  2000,  to  February  28. 
2001.  Comments  must  be  received  by 
December  31,  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD07-00-1061  and  are 
available  for  inspection  or  copying  at 
Commander  (obr),  Seventh  Coast  Guard 


District,  909  S.  E.  1st  Avenue,  Room 
406,  Miami,  FL  33131,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District,  at  (305)  415-6730. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NfPRM.  Publishing 
an  NPRM  is  impracticable  and  contrary 
to  the  public  interest  because 
rehabilitation  is  underway. 

Further,  under  5  U.S.C.  553(d)(3),  the 
Coast  Guard  finds  that  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Rehabilitation  is  imderway 
and  a  delayed  effective  date  is 
impracticable. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-00-106), 
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indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  rule  in  view  of  them. 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
under  ADDRESSES,  explaining  why  one 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  West  79th  Street  Causeway 
Drawbridge,  mile  1084.6,  across  the 
Atlantic  Intracoastal  Waterway,  has  a 
vertical  clearance  of  19.5  feet  at  mean 
high  water  and  a  horizontal  clearance  of 
90  feet  between  fenders.  This  bridge 
normally  operates  under  33  CFR  117.5, 
which  requires  the  bridge  to  open 
promptly  and  fully  for  the  passage  of 
vessels  when  a  request  to  open  is  given. 
However,  on  May  9,  2000,  the  Florida 
Department  of  Transportation  (FDOT) 
requested  that  drawbridge  operations  be 
temporarily  changed  to  allow  for 
rehabilitation  of  the  drawbridge.  On 
June  6,  2000,  the  Coast  Guard  issued 
temporary  regulations  with  request  for 
comment  to  allow  a  30-minute  opening 
schedule  on  Monday  through  Saturday, 
ft-om  7  a.m.  to  6  p.m.  (65  FR  35826). 

Discussion  of  Comments  and  Changes 

We  received  one  comment  during  the 
conmient  period.  FDOT  requested 
additional  restrictions  due  to  vehicle 
congestion  caused  by  the  rehabilitation 
of  the  drawbridge.  In  addition  to  the 
existing  temporary  regulations  that 
allow  the  drawbridge  to  open  on  the 
hour  and  half  hour,  Monday  through 
Satiu'day,  firom  7  a.m.  to  6:30  p.m., 
FDOT  asked  to  be  able  to  allow  the 
bridge  to  remain  closed  from  7:30  a.m. 
to  9:30  a.m.  and  4:30  p.m.  to  6:30  p.m., 
Monday  through  Friday.  This  is 
necessary  to  resolve  vehicular  traffic 
congestion  that  is  a  result  of  the  bridge 
rehabilitation.  The  drawbridge  will 
open  on  demand  dining  all  other 
periods  including  federal  holidays  and 
Simdays.  All  of  the  above  provisions  are 
included  in  this  revised  temporary  rule. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  minimal 
because  the  bridge  will  only  be  closed 
two  hours  in  the  morning  and  two  hours 
in  the  evening  on  weekdays  the  bridge 
will  still  open  30  minute  intervals  and 
on  demand  diu-ing  other  periods. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smadl 
entities;  owners  or  operators  of  vessels 
intending  to  transit  the  Intracoastal 
waterway  at  mile  1084.6.  Although  this 
temporary  rule  will  be  in  effect  for  four 
months,  vessel  traffic  can  still  pass 
through  the  drawbridge  every  30 
minutes  diu-ing  weekdays  and  Saturday, 
except  during  the  weekday  morning  and 
afternoon  vehicle  traffic  rush  hoiu-s  of 
7:30  a.m.  to  9:30  a.m.  and  4:30  p.m.  to 
6:30  p.m.  The  drawbridge  will  open  on 
demand  during  all  other  periods 
including  federal  holidays  and  Sundays. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
government  jmisdiction  and  you  have 
questions  concerning  is  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 


understanding  and  participating  in  this 
rulemaking. 

We  also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 


to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  RegiUations  for  the 
reasons  discussed  in  the  preamble,  the 
Coast  Guard  amends  33  CFR  part  117  as 
follows: 

PART  117— {AMENDED] 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Suspend  existing  temporary 

§  117.261(rr)  from  November  21,  2000, 
through  February  28.  2001. 

3.  From  November  21,  2000,  through 
February  28,  2001,  in  §  117.261,  a  new 
paragraph  (w)  is  temporarily  added  to 
read  as  follows: 

§  1 1 7.261     Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo. 

****** 

(w)  West  79th  Street  Causeway 
Drawbridge,  mile  1084.6,  Miami, 
Florida.  The  draw  need  open  only  on 
the  hour  and  half-hoiu-,  Monday  through 
Saturday,  from  7  a.m.  to  6:30  p.m., 
beginning  November  21,  2000,  through 
February  28,  2001,  except  the  draw  may 
remain  closed  from  7:30  a.m  to  9:30  a.m. 
and  4:30  p.m.  to  6:30  p.m.,  Monday 
through  Friday.  The  draw  will  open  on 
demand  during  all  other  periods 
including  federal  holidays  and  Simdays. 

Dated:  November  21,  2000. 

T.W.  AUen, 

U.S.  Coast  Guard,  Commander,  Seventh  Coast 
Guard  District. 

[FR  Doc,  00-31095  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  4910-1 S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  1 
BIN  2900-AJ49 

Outer  Burial  Receptacles 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


summary:  By  statute  the  Department  of 
Veterans  Affairs  (VA)  is  authorized  to 
provide  a  monetary  allowance  for  each 
new  burial  in  a  VA  national  cemetery 
where  a  privately-purchased  outer 
burial  receptacle  is  used  in  lieu  of  a 
government-furnished  graveliner.  This 
document  establishes  a  mechanism  for 
implementing  these  provisions. 
DATES:  Effective  Date:  This  final  rule  is 
effective  December  8,  2000. 

Applicability  Date:  The  provisions  of 
Public  Law  104-275  were  enacted  on 
October  9,  1996,  and  the  provisions  of 
this  regulation  shall  be  retroactive  to 
this  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deanna  Wilson,  Program  Analyst, 
Communications  Management  Service 
(402B1),  National  Cemetery 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Telephone: 
202-273-5154  (this  is  not  a  toU-fi^e 
number). 

SUPPLEMENTARY  INFORMATION:  ]n  a 
document  published  in  the  Federal 
Register  on  April  18,  2000  (65  FR 
20787),  we  proposed  to  establish  a 
mechanism  for  providing  a  monetary 
allowance  for  each  new  burial  in  a  VA 
national  cemetery  where  a  privately- 
purchased  outer  binial  receptacle  is 
used  in  lieu  of  a  govenunent-fumished 
graveliner. 

We  provided  a  60-day  comment 
period  thc.t  ended  June  19,  2000.  We 
received  20  comments.  All  were  in  favor 
of  the  proposed  rule. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule  without 
change. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  The  rule  will  not  affect  the  sale  of 
outer  burial  receptacles.  Further,  the 
basic  provisions  of  the  rule  reflect 
statutory  requirements.  Accordingly, 
pursuant  to  5  U.S.C.  605(b),  the  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Number  for  programs  affected  by  this 
regulation  is  64.201. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Archives  and  records. 
Cemeteries,  Claims,  Courts,  Flags, 
Freedom  of  information,  Government 


contracts.  Government  employees. 
Government  property.  Infemts  and 
children.  Inventions  and  patents. 
Investigations,  Parking,  Penalties,  Postal 
Service,  Privacy,  Reporting  and 
recordkeeping  requirements.  Seals  and 
insignia,  Secmity  measiures.  wages. 

Approved:  October  31,  2000. 
Hershel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  amended  as 
follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Section  1.629  is  added  to  read  as 
follows: 

§  1 .629    Monetary  allowance  in  lieu  of  a 
Government-furnished  outer  burial 
receptacle. 

(a)  Definitions — Outer  burial 
receptacle.  For  purposes  of  this  section, 
an  outer  burial  receptacle  means  a 
graveliner,  burial  vault,  or  other  similar 
type  of  container  for  a  casket. 

(b)  Purpose.  This  section  provides  for 
payment  of  a  monetary  allowance  for  an 
outer  burial  receptacle  for  any  interment 
in  a  VA  national  cemetery  where  a 
privately-purchased  outer  biuial 
receptacle  has  been  used  in  lieu  of  a 
Government-furnished  graveliner. 

(c)  Second  interments.  In  bimals 
where  a  casket  already  exists  in  a  grave 
with  or  without  a  graveliner,  placement 
of  a  second  casket  in  an  outer  burial 
receptacle  will  not  be  permitted  in  the 
same  grave  imless  the  national  cemetery 
director  determines  that  the  already 
interred  casket  will  not  be  damaged. 

(d)  Payment  of  monetary  allowance. 
VA  will  pay  a  monetary  allowance  for 
each  biuial  in  a  VA  national  cemetery 
where  a  privately-purchased  outer 
biuial  receptacle  was  used  on  and  after 
October  9, 1996.  For  burials  on  and  after 
January  1,  2000,  the  person  identified  in 
records  contained  in  the  National 
Cemetery  Administration  Burial 
Operations  Support  System  as  the 
person  who  privately  purchased  the 
outer  burial  receptacle  will  be  paid  the 
monetary  allowance.  For  burials  during 
the  period  October  9,  1996  through 
December  31, 1999,  the  allowance  will 
be  paid  to  the  person  identified  as  the 
next  of  kin  in  records  contained  in  the 
National  Cemeter>'  Administration 
Burial  Operations  Support  System  based 
on  the  presumption  that  such  person 
privately  purchased  the  outer  burial 
receptacle  (however,  if  a  person  who  is 
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Dot  listed  as  the  next  of  kin  provides 
evidence  that  he  or  she  privately 
purchased  the  outer  burial  receptacle, 
the  allowance  will  be  paid  instead  to 
that  person).  No  application  is  required 
to  receive  payment  of  a  monetary 
allowance. 

(e)  Amount  of  the  allowance.  (1)  For 
calendar  year  2000  and  each  calendar 
year  thereafter,  the  allowance  will  be 
the  average  cost,  as  determined  by  VA, 
of  Govenunent-fumished  graveliners, 
less  the  administrative  costs  incurred  by 
VA  in  processing  and  paying  the 
allowance. 

(i)  The  average  cost  of  Government- 
furnished  graveliners  will  be  based 
upon  the  actual  average  cost  to  the 
Government  of  such  graveliners  during 
the  most  recent  fiscal  year  ending  prior 
to  the  start  of  the  calendar  year  for 
which  the  amount  of  the  allowance  will 
be  used.  This  average  cost  will  be 
determined  by  taking  VA's  total  cost 
during  that  fiscal  year  for  single-depth 
graveliners  which  were  procxu-ed  for 
placement  at  the  time  of  interment  and 
dividing  it  by  the  total  niuriber  of  such 
graveliners  procured  by  VA  during  that 
fiscal  year.  The  calculation  shall 
exclude  both  graveliners  procvued  and 
pre-placed  in  gravesites  as  part  of 
cemetery  gravesite  development  projects 
and  all  double-depth  graveliners. 

(ii)  The  administrative  costs  incurred 
by  VA  will  consist  of  those  costs  that 
relate  to  processing  and  paying  an 
allowance,  as  determined  by  VA,  for  the 
calendar  year  ending  prior  to  the  start  of 
the  calendar  year  for  which  the  amount 
of  the  allowance  will  be  used. 

(2)  For  calendar  year  2000  and  each 
calendar  year  thereafter,  the  amount  of 
the  allowance  for  each  calendar  year 
will  be  published  in  the  "Notices" 
section  of  the  Federal  Register.  The 
Federal  Register  Notice  will  also 
provide,  as  information,  the  determined 
average  cost  of  Government-furnished 
graveliners  and  the  determined  amount 
of  the  administrative  costs  to  be 
deducted. 

(3)  The  published  allowance  amoimt 
for  interments  which  occiu  diuing 
calendar  year  2000  will  also  be  used  for 
payment  of  any  allowances  for 
interments  which  occurred  during  the 
period  from  October  9,  1996  through 
December  31,  1999. 

(Authority:  38  U.S.C.  2306(d)). 

[FR  Doc.  00-31289  Filed  12-7-00;  8:45  am] 

BILLING  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-054-200027(a);  FRL-6910-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revision  to  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving 
revisions  to  the  Alabama  Department  of 
Enviromnental  Management's  (ADEM) 
Administrative  Code  submitted  on 
August  10,  2000,  by  the  State  of 
Alabama.  The  revisions  comply  with  the 
regulations  set  forth  in  the  Clean  Air  Act 
(CAA).  Included  in  this  document  are 
revisions  to  clarify  the  definition  of 
"New  Source,"  delete  outdated  rule 
335-3-4-.08(4),  revise  rule  335-3-14- 
.05(2)(i}  to  be  consistent  with  the 
Federal  requirements  for  the  Review  of 
New  Sources  and  Modifications,  and 
change  the  numbering  system  to  comply 
with  the  Alabama  Administrative 
Procediues  Act. 

DATES:  This  direct  final  rule  is  effective 
February  6,  2001,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  January  8,  2001.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket 
6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street, 
SW.,  Washington,  DC  20460. 
Enviroxunental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 
Alabama  Department  of  Environmental 
Management,  400  Coliseum 
Boulevard,  Montgomery,  Alabama 
36110-2059. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 


Pesticides  and  Toxics  Management 
Division,  Region  4,  Enviromnental 
Protection  Agency,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303.  The  telephone  niunber  is 
(404)562-9043.  Mr.  Lakeman  can  also 
be  reached  via  electronic  mail  at 
lakeman.sean@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Analysis  of  State's  Submittal 

On  August  10,  2000,  the  State  of 
Alabama  through  ADEM  submitted 
revisions  to  chapters  335-3-1,  2,  3,  4,  5, 
6,  9,  12,  14,  15,  and  16.  In  chapter  335- 
3-1  the  definition  of  "New  Source"  is 
being  clarified  to  indicate  that  it  is  not 
applicable  to  the  definitions  of  new 
soiut:e  in  chapters  335-3-10  Standards 
of  Performance  for  New  Stationary 
Soiu-ces  and  chapter  11  National 
Emission  Standard  for  Hazardous  Air 
Pollutants,  which  are  not  part  of  the 
federally  enforceable  state 
implementation  plan  (SIP). 

ADEM  combined  rule  335-3-5-.03(5) 
and  335-3-5-.03(6)  to  be  consistent 
with  Alabama  Administrative 
Procedures  Act,  and  revised  rule  335-3- 
14-.05(2)(i)  to  be  consistent  with  40 
CFR  51,  subpart  I.  ADEM  deleted  rule 
335-3— 4-.08(4)  pertaining  to  emissions 
from  wood  waste  boilers  at  pulp  mills 
in  Autauga  County.  International  Paper 
(formally  Union  Camp)  operates  the 
only  pulp  mill  in  Autauga  County 
which  has  been  upgraded  and  no  longer 
requires  a  bubble.  The  Union  Camp 
boilers  are  subject  to  other  emission 
limits  in  the  federally  approved  SIP. 

ADEM  revised  the  numbering  system 
in  chapters  335-3-1,  2,  3,  4.  5,  6.  9,  12, 
14,  15,  and  16  to  comply  with 
numbering  system  required  by  the 
Legislative  Reference  Service  under 
Alabama  Administrative  Procediu^s 
Act. 

n.  Final  Action 

EPA  is  approving  the  aforementioned 
change  to  the  State  of  Alabama's  SIP 
because  they  are  consistent  with  the 
CAA  and  EPA  policy.  The  EPA  is 
publishing  this  rule  without  a  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  February  6,  2001,  vdthout 
further  notice  imless  the  Agency 
receives  adverse  comments  by  January 
8,  2001. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 


withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February  6, 
2001  and  no  fiulher  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significanUy  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  "This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  n.5t  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  6,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
will  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Lead, 
Intergovernmental  relation,  Reporting 
and  record  keeping  requirements. 

Dated:  November  8,  2000. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Chapter  I,  tide  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  B— Alabama 

2.  Section  52.50(c)  is  amended: 

a.  Under  Chapter  No.  335-3-1  by 
revising  entries  "Section  335-3-1-.02" 
and  "Section  335-3-1-.08.  " 

b.  Under  Chapter  No.  335-3-2  by 
revising  entry  "Secdon  335-3-2-.02." 

c.  Under  Chapter  No.  335-3-3  by 
revising  entries  "Section  335-3-3-.01" 
and  "Section  335-3-3-.03." 

d.  Under'Chapter  No.  335-3-4  by 
revising  entries  "Section  335-3-4-.08" 
and  "Section  335-3-4-.09." 

e.  Under  Chapter  No.  335-3-5  by 
revising  entries  "Section  335-3-5-.03" 
and  "Section  335-3-5-.04." 

f.  Under  Chapter  No.  335-3-6  by 
revising  entries  "Section  335-3-6-.D6" 
and  "Section  335-3-6-. 16." 

g.  Under  Chapter  No.  335-3-9,  the 
second  entry  for  "Section  335-3-9-.01" 
is  redesignated  as  "Section  335-3-9- 
.02"  and  revised;  the  existing  entry  for 
"Section  335-3-9-.02"  is  redesignated 
as  "Section  335-3-9-.03",  and  revised; 
and  the  entry  "Section  335-3-9-.06"  is 
revised. 

h.  Chapter  335-3-3-14  is 
redesignated  as  Chapter  335-3-14. 

i.  Under  Chapter  No.  335-3-14  by 
deleting  entries  "Section  335-3-14- 
.04(ff-gg)"  and  "Section  335-3-14- 
.04(8)(m)." 

j.  Under  Chapter  No.  335-3-14  by 
revising  entries  "Section  335-3-14-.03," 
"Section  335-3-14-04"  and  "Section 
335-3-14-.05." 

k.  Under  Chapter  No.  335-3-15  by 
revising  entry  "Section  335-3-15-.02." 

§  52.50    Identification  of  plan. 

*         •         •         *         * 

(c)  *  *  * 
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EPA  Approved  Alabama  Regulations 


State  citation 


Title  subject 


Adoption  date 


EPA 

approval 

date 


Federal  register  notice 


Chapter  No.  335-3-1— General  Provisions 


Section  335-3-1-1-.02  Definitions  August  10,  2000 12/8/00    65  FR  76940 

,                                >                                 •                                 .                                 »  • 

Section  335-3-1-08  Prohibition  of  Air  Pollution  August  10,  2000 12/8/00    65  FR  76940 


Chapter  No.  335-3-2— Air  Pollution  Emergency 


Section  335-3-2-02 Episode  Criteria  August  10,  2000 


12/8/00     65  FR  76940 


Chapter  No.  335-3-3 — Control  of  Open  Burning  and  Incineration 


Section  335-3-3-.01  Open  Burning  August  10.  2000 


Section  335-3-3-03 Incineration    of    Wood,    Peanut.    August  10,  2000 

and  Cotton  Ginning  Waste. 


12/8/00     65  FR  76940 


12/8/00     65  FR  76940 


Chapter  No.  335-3-4 — Control  of  Particulare  Emissions 


Section  335-3-4-08 
Section  335-3-4-09 


Wood  Waste  Boilers August  10.  2000 

Coke  Ovens August  10,  2000 


12/8/00     65  FB  76940 
12/8/00     65  FR  76940 


Chapter  No.  335-3-5 — Control  of  Sulfur  Compound  Emissions 


Section  335-3-5-03 
Section  335-3-5-.04 


Petroleum  Production August  10.  2000 

Kraft  Pulp  Mills  August  10,  2000 


12/8/00     65  FR  76940 
12/8/00     65  FR  76940 


Chapter  No.  335-3-6 — Control  of  Organic  Emissions 


Section  335-3-6-06 
Section  335-3-6-16 


Bulk  Gasoline  Terminals  August  10,  2000 

*  * 

Test  Methods  and  Procedures  ....    August  10,  2000 


12/8/00     65^R  76940 

* 

12/8/00     65  FR  76940 
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EPA  APPROVED  Alabama  Regulations— Continued 


State  citation 


Title  subject 


Adoption  date 


EPA 

approval 

date 


Federal  register  notue 


Section  335-3-14-03 
Section  335-3-14-04 


Section  335-3-14-05 


August  10,  2000 
August  10,  2000 


Standards  for  Granting  Permits  ... 

Air  Permits  Authorizing  Construc- 
tion in  Clean  Air  Areas  (Pre- 
vention of  Significant  Deteriora- 
tion Permitting  (PSD)). 

Air  Permits  Authorizing  Construe-    August  10.  2000 
tion  in  or  Near  Nonattainment 
Areas. 


12/8/00    65  FR  76940 
12/8/00     65  FR  76940 


12/8/00    65  FR  76940 


Chapter  No.  335-3-15— Synthetic  Minor  Operating  Pemiits 


Section  335-3-15-.02  General  Provisions  August  10,  2000 


12/8/00    65  FR  76940 


[FR  Doc.  00-30635  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  6560-50-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[A[>-FRL-6913-9] 
RIN  2060-A177 

National  Emission  Standards  for 
Aerospace  Manufacturing  and  Rework 
Facilities 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

SUMMARY:  On  September  1,  1995,  we 
promulgated  the  National  Emission 


Standards  for  Aerospace  Manufacturing 
and  Rework  Facilities.  On  January  24, 
2000,  we  proposed  to  amend  the 
standards  to  include  a  separate  emission 
limit  for  exterior  primers  used  for  large 
commercial  aircraft  at  existing  facilities 
that  produce  fully  assembled,  large 
commercial  aircraft.  This  action 
finalizes  those  proposed  amendments. 
In  addition,  we  are  making  a  minor 
correction  to  the  monitoring 
requirements  section  of  the  aerospace 
emission  standards.  The  amendment 
helps  correct  regulatory  language  that 
erroneously  made  reference  to  a  list  of 
requirements  for  initial  compliance 
demonstrations  when  using  incinerators 
and  carbon  adsorbers. 
EFFECTIVE  DATE:  December  8,  2000. 
ADDRESSES:  Docket  No.  A-92-20 
contains  supporting  information  used  in 
developing  the  standards.  The  docket  is 


located  at  the  U.S.  Envirorunental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460  in  room  M-1500, 
Waterside  Mall  (ground  floor),  and  may 
be  inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jaime  Pagan,  Policy,  Planning,  and 
Standards  Group.  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
niunber  (919)  541-5340,  facsimile  (919) 
541-0942,  electronic  mail  address 
pagan.jaime@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Categories  and  entities  potentially 
affected  by  this  action  include: 


Category 
Industry  . 


SIC 
3721 


NAICS" 
336411   . 


Regulated  entities. 

Facilities  which  are  major  source  of  hazardous  air  pollutants  and  manufactiire  lai^e 
conmiercial  aircraft. 


"  Standard  Industrial  Classification. 

''  North  American  Information  Classification  System. 


Chapter  No.  335-3-9 — Control  of  Emissions  from  Motor  Vehicles 


Section  335-3-9-02 
Section  335-3-9-03 

Section  335-3-9-06 


Ignition     System     and     Engine    August  10,  2000  ... 

Speed. 
Crankcase  Ventilation  Systems  ...    August  10,  2000  ... 

•  * 

Other  Prohibited  Acts  August  10,  2000  ... 

Chapter  No.  335-3-14— Air  Permits 


12/8/00     65  FR  76940 
12/8/00    65  FR  76940 

12/8/00     65  FR  76940 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  we  are  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Technical  Support  Document 

A  summary  of  the  public  comments 
received  on  the  proposed  amendments 
and  our  response  to  those  comments  is 
included  in  a  memorandum  in  the 
docket  for  this  rule  (Docket  No.  A-92- 
20).  The  title  of  the  memorandum  is 
"Summary  of  Comments  and  Responses 
for  the  Proposed  Amendments  to  the 


Aerospace  Manufacturing  and  Rework 
Facilities  NESHAP." 

Judicial  Review 

Under  section  307(b)  of  the  Clean  Air 
Act  (CAA),  judicial  review  of  these  final 
amendments  is  available  only  by  filing 
a  petition  for  review  in  the  United 
States  Coiul  of  Appeals  for  the  District 
of  Columbia  Circuit  by  February  6, 
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2001.  Under  section  307(d)(7)(B)  of  the 
CAA,  only  an  objection  to  these 
amendments  which  was  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  can  be  raised  during 
judicial  review.  Moreover,  under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  today's  final  action  may 
not  be  challenged  separately  in  any  civil 
or  criminal  proceeding  we  bring  to 
enforce  these  requirements. 

I.  What  Is  the  Background  for  the 
Amendments? 

On  September  1,  1995  (60  FR  45948), 
we  promulgated  the  National  Emission 
Standards  for  Aerospace  Manufacturing 
and  Rework  Facilities  (40  CFR  part  63, 
subpart  GG)  under  section  112(d)  of  the 
CAA.  The  rule  includes  standards  to 
control  organic  hazardous  air  pollutants 
(HAP)  and  volatile  organic  compounds 
(VOC)  emissions  from  primers  with  an 
organic  HAP  and  VOC  content  level  of 
350  grams  per  liter  (g/L)  (2.9  poimds  per 
gallon  (lb/gal))  or  less  (§  63.745(c)(1) 
and  (2)).  These  limits  applied  where  no 
add-on  control  systems  were  used. 
Alternatively,  an  affected  source  could 
use  a  control  system  to  reduce  the 
organic  HAP  and  VOC  emissions  to  the 
atmosphere  by  81  percent  or  greater 
(§  63.745(d)). 

On  January  24,  2000,  we  proposed  to 
amend  the  promulgated  emission  limits 
contained  in  §63. 745(c)(1)  and  (2)  for 
primer  operations  with  no  add-on 
control  systems  by  proposing  a  separate 
emission  limit  of  650  g/L  (5.4  lb/gal)  or 
less  of  organic  HAP  and  VOC  for 
exterior  primers,  as  applied  to  large 
commercial  aircraft  components  (parts 
or  assemblies)  or  fully  assembled,  large 
commercial  aircraft  at  existing  affected 
sources  that  produce  fully  assembled, 
large  commercial  aircraft  (65  FR  3642). 
Our  basis  for  the  proposed  amendments 
was  data  submitted  to  us  by  a 
manufactvuer  of  large  commercial 
aircraft  and  a  reevaluation  of  the 
original  data  used  to  establish  the 
MACT  floor  for  primer  application 
operations  (e.g.,  the  primer  containing 
1,1,1-trichloroethane  (TCA)  that  was 
evaluated  and  included  in  the  floor 
determination  is  no  longer  available). 

Today's  action  finalizes  those 
amendments  based  on  comments 
received  on  the  proposed  amendments 
and  our  response  to  those  comments. 
Five  comment  letters  were  received  on 
the  proposed  amendments.  Two  of  the 
comment  letters  were  supportive  of  the 
proposal  and  the  decisions  we  made 
with  respect  to  the  applicability, 
definitions  and  the  revised  HAP  and 
VOC  content  limits.  One  commenter 
submitted  information  on  the  potential 
use  of  a  chemical  in  coating 


formulations  to  meet  organic  HAP  and 
VOC  content  limits.  Another  commenter 
disagreed  with  our  proposal  by  stating 
that  there  is  add-on  control  technology 
available  to  help  reduce  emissions  to 
the  currently  required  levels.  Finally, 
one  commenter  expressed  the  opinion 
that  the  proposal  should  apply  to  both 
original  equipment  manufactiu-ers  and 
rework  facilities,  and  that  a  definition  of 
large  commercial  aircraft  components 
should  be  added  to  the  standards. 

We  carefully  considered  each  of  the 
public  comments  and  concluded  that  no 
changes  to  the  proposed  eunendments 
were  warranted.  A  complete  summary 
of  the  public  comments  received  on  the 
proposed  amendments  and  our 
responses  to  those  conunents  is 
included  in  a  memorandum  in  the 
docket  (Docket  No  A-92-20).  Oiu- 
responses  to  the  public  comments  are 
briefly  summarized  here.  First,  with 
regard  to  new  coating  formulations,  we 
appreciate  the  information  and 
encourage  the  development  of  new 
coatings,  but  the  coatings  described  by 
the  first  commenter  are  still  in  the 
testing  and  development  stages  for 
aerospace  applications.  With  regard  to 
the  information  on  add-on  controls 
provided  by  the  second  commenter,  we 
did  not  change  our  decisions  about  the 
basis  for  the  standards;  but  the 
standards  do  still  provide  for  the  option 
to  use  add-on  controls  to  meet  the 
emission  limitations.  Likewise,  we  were 
not  persuaded  based  on  information 
from  the  third  commenter  that  the 
amendments  should  be  extended  to 
rework  operations,  especially  given 
supportive  comments  from  a  company 
with  similar  operations.  Lastly,  we 
considered  adding  a  definition  of  "large 
commercial  aircraft  components".  The 
term  "large  commercial  aircraft"  was 
already  defined  in  the  proposal,  but  we 
were  imable  to  create  a  definition  of 
"aircraft  components"  that  is  all 
inclusive  and  that  would  not  be  subject 
to  change  in  the  futiu-e.  Further,  we 
believe  that  the  definition  of  exterior 
primer  included  in  the  amendments 
provides  a  clear  explanation  of  where 
the  primer  is  to  be  applied. 

In  addition  to  the  amendments 
described  above,  we  are  making  a  minor 
correction  to  the  monitoring 
requirements  section  of  the  aerospace 
emission  standards.  This  revision  helps 
correct  regulatory  language  that 
erroneously  made  reference  to  a  list  of 
requirements  for  initial  compliance 
demonstrations  when  using  incinerators 
and  carbon  adsorbers.  In  §  63.751, 
requirements  for  initial  compliance 
demonstrations  are  listed  in  paragraphs 
(b)(1)  through  (12).  The  introductory 
language  of  paragraph  (b)  indicates  that 


the  requirements  in  paragraphs  (b)(1) 
through  (7)  apply  when  using  carbon 
adsorbers.  Then,  the  introductory 
language  in  paragraph  (b)  incorrectly 
indicates  that  paragraphs  (b)(9)  through 
(12)  apply  when  using  incinerators.  The 
revision  that  we  are  making  in  this 
action  clarifies  the  paragraph  to 
correctly  state  that  paragraphs  (b)(8) 
through  (12)  apply  when  using 
incinerators. 

Although  the  revision  to  §  63.751 
described  above  was  not  part  of  the 
proposal  in  65  FR  3642,  section  553  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  The 
EPA  has  determined  that  there  is  good 
cause  for  finalizing  this  revision  without 
prior  proposal  and  opportunity  for 
comment  because  the  change  corrects  an 
inadvertent  mistake  in  an  introductory 
paragraph  referencing  a  list  of 
requirements  for  initial  compliance 
demonstrations.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

II.  What  Are  the  Impacts  Associated 
With  These  Amendments? 

This  action  will  not  significantly 
affect  the  estimated  emissions 
reductions  or  the  control  costs  for  the 
•  standards  promulgated  for  aerospace 
manufacturing  and  rework  facilities. 
Only  one  company  has  been  identified 
as  being  affected  by  the  proposed 
amendments.  These  amendments 
address  significant  technical  concerns 
regarding  this  aircraft  manufacturer's 
ability  to  achieve  the  promulgated  350 
g/L  (2.9  lb/gal)  HAP  and  VOC  content 
limit  requirements  when  using  exterior 
primers. 

Finally,  the  amendment  that  we  are 
making  to  the  monitoring  requirements 
section  of  the  aerospace  emission 
standards  is  a  minor  correction  needed 
to  revise  an  inadvertent  mistake  in  the 
regulatory  language  of  the  original 
regulation.  As  such,  there  are  no 
impacts  associated  with  this  correction. 

in.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 


the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  OMB  determines  is 
likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  of  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviromnent,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 

1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 

'meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  die  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. "  Under 
Executive  Order  13132,  the  EPA  may 
not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  State  and 
local  governments,  or  the  EPA  consults 
with  State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  the  EPA  complies  by  consulting. 
Executive  Order  13132  requires  the  EPA 


to  provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  the  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  the  EPA  transmits  a  draft  final 
rule  with  federalism  implications  to 
OMB  for  review  pursuant  to  Executive 
Order  12866,  the  EPA  must  include  a 
certification  from  the  Agency's 
Federalism  Official  stating  that  the  EPA 
has  met  the  reqxiirements  of  Executive 
Order  13132  in  a  meaningful  and  timely 
manner. 

These  amendments  vdll  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  these 
amendments. 

C.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significandy  or  uniquely  affects  the 
commimiUes  of  Indian  Tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
cost  inctured  by  the  Tribal  goverrunents, 
or  if  the  EPA  considts  with  those 
governments,  ff  the  EPA  complies  by 
consulting,  the  EPA  is  required  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  Tribal 
governments,  a  summary  of  the  natvu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  the  EPA  is 
required  to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

These  amendments  do  not 
significandy  or  uniquely  affect  the 


communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  (1)  OMB  determines  is 
"economically  significant,"  as  defined 
imder  Executive  Order  12866,  and  (2) 
the  EPA  determines  the  enviromnental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  EPA  must  evaluate  the 
envfromnental,  health,  or  safety  aspects 
of  the  rule  on  children  and  explain  why 
the  rule  is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  Only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These 
amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance  and 
not  on  health  or  safety  risks. 
Furthermore,  these  amendments  have 
been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
Mo-itten  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
resiUt  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-cosdy,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  witb  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
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costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  the  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meamingful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenmiental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
amendments  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  There 
is  no  cost  associated  with  these 
amendments.  Thus,  today's 
amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  these  amendments  do 
not  contain  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  they  do  not 
contain  requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

Because  these  amendments  do  not 
include  a  Federal  mandate  and  are 
estimated  to  result  in  expenditures  less 
than  $100  million  in  any  1  year  by  State, 
local,  and  tribal  governments,  the  EPA 
has  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  biudensome 
alternative.  In  addition,  because  small 
governments  would  not  be  significantly 
or  uniquely  affected  by  these 
amendments,  the  EPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  Therefore,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  action. 

F.  Regulatory  Flexibility  Act  (UFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 


under  the  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  amendments  to  the  final  rule 
on  small  entities,  small  entity  is  defined 
as:  (1)  A  small  business  that  has  fewer 
than  1,500  employees;  (2)  a  small 
govenunental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed 
amendments  on  small  entities,  it  has 
been  determined  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  will  not  impose 
any  requirements  on  small  entities.  It 
affects  only  manufacturers  of  large 
commercial  aircraft.  There  are  no  small- 
entity  manufacturers  of  large 
commercial  aircraft. 

G.  Paperwork  Reduction  Act 

These  proposed  amendments  would 
not  impose  any  new  information 
collection  requirements  that  would 
result  in  changes  to  the  currently 
approved  collection.  The  0MB 
approved  the  information  collection 
requirements  contained  in  the 
Aerospace  Manufacturing  and  Rework 
Facilities  NESHAP  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  assigned  0MB 
Control  Niunber  2060-0314. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  PubUc  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note), 
directs  all  Federal  agencies  to  use 
voluntary  consensus  standards  instead 
of  government-unique  standards  in  their 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volxmtary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 


test  method,  sampling  and  analytical 
procedures,  business  practices,  etc.)  that 
are  developed  or  adopted  by  one  or 
more  voluntary  consensus  standards 
bodies.  Examples  of  organizations 
generally  regarded  as  voluntary 
consensus  standards  bodies  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  the  National  Fire 
Protection  Association  (NFPA),  and  the 
Society  of  Automotive  Engineers  (SAE). 
The  NTTAA  requires  Federal  agencies 
like  EPA  to  provide  Congress,  through 
OMB,  with  explanations  when  an 
agency  decides  not  to  use  available  and 
applicable  voliuitary  consensus 
standards. 

These  amendments  do  not  require  the 
use  of  any  new  technical  standards, 
therefore  section  12(d)  does  not  apply. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  corrections  amendments,  to 
each  House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  Therefore,  we  will  submit  a 
report  containing  these  amendments 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  does  not  constitute  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  for  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  4,  2000. 
Carol  M.  Bro%vner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63,  title  40,  chapter  I  of 
the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  63— [AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authoritv:  42  U.S.C.  7401  ef  seq. 

Subpart  GG — National  Emission 
Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities 

2.  Section  63.742  is  amended  by 
adding  in  alphabetical  order  definitions 


for  "Exterior primer''  and  "Large 
commercial  aircraft"  to  read  as  follows: 

§63.742    Definitions. 

***** 

Exterior  primer  means  the  first  layer 
and  any  subsequent  layers  of  identically 
formulated  coating  applied  to  the 
exterior  surface  of  an  aerospace  vehicle 
or  component  where  the  component  is 
used  on  the  exterior  of  the  aerospace 
vehicle.  Exterior  primers  are  typically 
used  for  corrosion  prevention, 
protection  from  the  environment, 
functional  fluid  resistance,  and 
adhesion  of  subsequent  exterior 
topcoats.  Coatings  that  are  defined  as 
specialty  coatings  are  not  included 
under  this  definition. 
1 1*        *        *         *        * 

Large  commercial  aircraft  means  an 
aircraft  of  more  than  110,000  pounds, 
maximum  certified  take-off  weight 
manufactur«d  for  non-mihtary  use. 

***** 

3.  Section  63.745  is  amended  by 
revising  paragraphs  (c)(1)  and  (2)  to  read 
as  follows: 

§  63.745    Standards:  Primer  and  topcoat 
application  operations. 

***** 

(c)*  *   * 

(1)  Organic  HAP  emissions  from 
primers  shall  be  limited  to  an  organic 
HAP  content  level  of  no  more  than:  540 
g/L  (4.5  lb/gal)  of  primer  (less  water),  as 
applied,  for  general  aviation  rework 
facilities;  or  650  g/L  (5.4  lb/gal)  of 
exterior  primer  (less  water),  as  applied, 
to  large  commercial  aircraft  components 
(parts  or  assemblies)  or  fully  assembled, 
large  commercial  aircraft  at  existing 
affected  sources  that  produce  fully 
assembled,  large  conunercial  aircraft;  or 
350  g/L  (2.9  lb/gal)  of  primer  (less 
water),  as  applied. 

(2)  VOC  emissions  from  primers  shall 
be  limited  to  a  VOC  content  level  of  no 
more  than:  540  g/L  (4.5  lb/gal)  of  primer 
(less  water  and  exempt  solvents),  as 
appUed,  for  general  aviation  rework 
facilities;  or  650  g/L  (5.4  lb/gal)  of 
exterior  primer  (less  water  and  exempt 
solvents),  as  applied,  to  large 
commercial  aircraft  components  (parts 
or  assemblies)  or  fully  assembled,  large 
commercial  aircraft  at  existing  affected 
sources  that  produce  fully  assembled, 
large  conunercial  aircraft;  or  350  g/L  (2.9 
lb/gal)  of  primer  (less  water  and  exempt 
solvents),  as  applied. 
***** 

4.  Section  63.751  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§63.751     MonKoring  requirements. 


(b)  Incinerators  and  carbon  adsorbers- 
initial  compliance  demonstrations.  Each 
owner  or  operator  subject  to  the 
requirements  in  this  subpart  must 
demonstrate  initial  compliance  with  the 
requirements  of  §§  63.745(d),  63.746(c). 
and  63.747(d)  of  this  subpart.  Each 
owner  or  operator  using  a  carbon 
adsorber  to  comply  with  the 
requirements  in  this  subpart  shall 
comply  with  the  requirements  specified 
in  paragraphs  (b)(1)  through  (7)  of  this 
section.  Each  owner  or  operator  using 
an  incinerator  to  comply  with  the 
requirements  in  this  subpart  shall 
comply  with  the  requirements  specified 
in  paragraphs  {b)(8)  through  (12)  of  this 
section. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6913-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  deletion  of  the 
University  of  Minnesota  Rosemount 
Research  Center  Superfund  Site  firom 
the  National  Priorities  List  (NPL). 

SUMIMARY:  EPA  Region  5  aimoimces  the 
deletion  of  the  University  of  Minnesota 
Rosemount  Research  Center  Site  (Site) 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
of  40  CFR  Part  300  which  is  the 
National  Oil  and  Hazardous  Substance 
Pollution  Continency  Plan  (NCP),  which 
EPA  promulgated  pursuant  to  Section 
105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended, 
(CERCLA).  EPA  and  the  Miimesota 
Pollution  Control  Agency  (MPCA)  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measiu-es  pursuant  to  CERCLA 
are  not  appropriate. 

DATES:  This  "direct  final"  action  will  be 
effective  February  6,  2001  imless  EPA 
receives  dissenting  comments  by 
January  8,  2001.  ff  written  dissenting 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register  informing  the 
pubUc  that  the  rule  will  not  take  effect. 


ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  Superfund  Division, 
U.S.  EPA,  Region  5,  77  W.  Jackson 
Blvd.,  (SR-€J),  Chicago,  IL  60604. 
Requests  for  comprehensive  information 
on  this  Site  is  available  through  the 
public  docket  which  is  available  for 
viewing  at  the  Site  Information 
Repository  at  the  following  location: 
The  Minnesota  Pollution  Control 
Agency,  Administrative  Records.  520 
Laifayette  Road  North,  Saint  Paul, 
Minnesota  55155—4184. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (SR-6J),  U.S. 
Environmental  Protection  Agency,  77 
W.  Jackson,  Chicago,  IL,  (312)  886-7253. 
FAX  (312)  886-4071.  e-mail 
beard.gladys@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  DeleUon  Criteria 

in.  Deletion  F*rocedures 
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I.  IntroductioD 

EPA  Region  5  announces  the  deletion 
of  the  releases  from  the  University  of 
Minnesota  Rosemont  Research  Center 
Site,  Rosemount.  Dakota  County, 
Minnesota,  from  the  National  Priorities 
List  (NPL),  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  Part 
300.  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  EPA  and  the  State  of  Miimesota 
have  determined  that  the  remedial 
action  for  the  Site  has  been  successfully 
executed.  EPA  will  accept  comments  on 
this  notice  thirty  days  after  publication 
of  this  notice  in  the  Federal  Register. 

Section  11  of  this  action  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  in  discusses  the  procedures  that 
EPA  is  using  for  this  action.  Section  FV 
discusses  the  history  of  the  University 
of  Minnesota  Site  and  explains  how  the 
Site  meets  the  deletion  criteria.  Section 
V  states  EPA's  action  to  delete  the 
releases  of  the  Site  from  the  NPL  imless 
dissenting  comments  are  received 
during  the  comment  period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  Sites  may  be  deleted  from, 
or  recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
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whether  any  of  the  following  criteria  has 
been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemeated  all 
appropriate  response  actions  required; 

fii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  b-jen 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

fiii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  the  release  is  deleted  rrom  the 
NPL,  where  hazardous  substances, 
pollutants,  or  contaminants  remain  at 
the  site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  EPA's  policy  is  that  a 
subsequent  review  of  the  Site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  Site  to  ensiue  that  the  Site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  Site, 
EPA  conducted  a  Five- Year  Review  in 
June,  1997  and  a  second  one  is  due  Jime 
2002.  Based  on  these  reviews,  EPA 
determined  that  conditions  at  the  Site 
remain  protective  of  public  health  and 
the  environment.  As  explained  below, 
the  Site  meets  the  NCP's  deletion 
criteria  listed  above.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  site  shall  be  restored 
to  the  NPL  without  the  application  of 
the  Hazard  Ranking  System  (HRS). 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  releases 
from  the  Site:  (1)  All  appropriate 
response  under  CERCLA  has  been 
implemented  and  no  further  action  by 
EPA  is  appropriate;  (2)  the  Minnesota 
Pollution  Control  Agency  concurred 
with  the  proposed  deletion  decision;  (3) 
a  notice  has  been  published  in  the  local 
newspaper  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 
officials  and  other  interested  parties 
aimoimcing  the  commencement  of  a  30- 
day  dissenting  public  comment  period 
on  EPA's  Direct  Final  Action  to  Delete; 
and,  (4)  all  relevant  documents  have 
been  made  available  for  public  review 
in  the  local  Site  information 
repositories.  EPA  is  requesting  only 
dissenting  comments  on  the  Direct  Final 
Action  to  Delete. 

For  deletion  of  releases  from  the  Site, 
EPA's  Regional  Office  will  accept  and 
evaluate  public  conunents  on  EPA's 
Final  Notice  before  making  a  final 


decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary,  responding  to  each 
significant  comment  submitted  during 
the  public  comment  period.  Deletion  of 
the  Site  from  the  NPL  does  not  itself 
create,  alter,  or  revoke  any  individual's 
rights  or  obligations.  The  NPL  is 
designed  primarily  for  informational 
purposes  and  to  assist  Agency 
management.  As  mentioned  in  Section 
n  of  this  document,  §  300.425(e)(3)  of 
the  NCP  states  that  the  deletion  of  a 
release  from  a  site  from  the  NPL  does 
not  preclude  eligibility  for  futvu^ 
response  actions. 

IV.  Basis  for  Intended  Site  Deletion 

The  University  of  Minnesota 
Rosemoimt  Research  Center  (UMRRC)  is 
located  within  the  city  limits  of 
Rosemount  in  Dakota  County, 
approximately  20  miles  southeast  of  the 
Minneapolis/St.  Paul  metropolitan  area. 
The  UMRRC  covers  approximately  five 
square  miles  and  is  used  by  some  light 
manufacturing  and  service  companies. 
Within  the  confines  of  the  UMRRC,  the 
UMRRC  Site  consists  of  three  industrial 
disposal  sites:  the  George's  Used 
Equipment  (CUE)  site,  the  Porter 
Electric  and  Machine  Company  (PE) 
site,  and  the  U.S.  Transformer  (UST) 
site.  The  University  also  burned 
discarded  laboratory  chemicals  in  a 
bum  pit  area  on  the  Site. 

The  University  and  the  MPCA  signed 
a  Response  Action  Agreement  on  May 
30,  1985,  under  the  Minnesota 
Environmental  Response  and  Liability 
Act  (MERLA)  for  the  cleanup  of  the 
UMRRC  Site  groundwater  and  soil.  In 
December  1987,  the  UMRRC  Site  was 
placed  on  the  National  Priority  List. 
Remedial  Investigation  (RI)  activities 
were  conducted  imder  the  Agreement 
from  1984  through  1988. 

The  RI  determined  that  soil  and 
concrete  at  all  three  disposal  sites  were 
contaminated  by  polychlorinated 
biphenyls  (PCBs).  In  addition,  the  CUE 
site  was  also  found  to  be  contaminated 
v«th  lead  and  copper.  PCBs  in  the  soil 
were  as  high  as  63,000  parts  per  million 
(ppm)  and  lead  was  as  high  as  40,000 
ppm.  Groundwater  at  the  site  was  found 
to  be  contaminated  with  chloroform 
from  the  bum  pit  area.  The  highest 
concentration  of  chloroform  found  was 
72  parts  per  billion  (ppb)  in  a 
monitoring  well  one  mile  from  the  bum 
pit. 

The  GUE  site  was  used  as  an  electrical 
storage  and  salvage  facility,  as  well  as  a 
general  salvage  facility  between  1968 
and  1985.  Activities  at  this  site  resulted 
in  soil  and  concrete  contamination  by 
lead  and  PCBs.  The  PE  site  was  used  for 
storage  and  reconditioning  of  used 


industrial  electrical  equipment.  Soil  at 
this  site  is  contaminated  with  PCBs.  The 
UST  site  was  used  for  dismantling  and 
salvaging  electrical  transformers.  Soil 
and  concrete  at  the  UST  site  was 
contaminated  with  PCBs. 

After  reviewing  the  results  of  the  RI/ 
Feasibility  Study  (FS),  the  MPCA 
completed  a  ROD  on  June  11,  1990;  EPA 
concurred  with  the  ROD  on  June  29, 
1990.  The  selected  remedy  had  five 
major  components: 

1.  Excavating  approximately  6,500 
cubic  yards  of  soil  and  concrete 
contaminated  with  greater  than  25  ppm 
PCBs  and  approximately  2,600  cubic 
yards  of  soil  contaminated  with  copper 
and  lead  where  the  soil  exceed  1 ,000 
ppm  lead; 

2.  Consolidating  approximately 
15,000  cubic  yards  of  soil  from  the  three 
disposal  sites  contaminated  with  PCBs 
which  ranged  in  concentration  from  10 
to  25  ppm  PCBs  at  GUE  and  restricting 
access; 

3.  Thermally  destroying  the  PCBs  in 
the  soil  and  concrete; 

4.  Transporting  the  soil  contaminated 
with  lead  and  copper  to  an  off-site 
Resource  Conservation  and  Recovery 
Act  (RCRA)-permitted  landfill; 
transporting  lead  contaminated  soil 
which  also  contained  PCBs  to  a  Toxic 
Substances  Control  Agency  (TSCA)/ 
RCRA-permitted  landfill;  and 

5.  Backfilling  with  clean  soil,  grading 
and  establishing  vegetation. 

The  ROD  also  included  a  groimdwater 
pump  and  treatment  system  for  the 
chloroform  contaminated  groundwater. 
It  should  be  noted  that  the  groimdwater 
pump  and  treatment  system  was  in 
place  and  operating  at  the  time  the  ROD 
was  written.  The  pump  and  treatment 
system  had  already  been  completed  by 
the  University  as  a  part  of  its  response 
under  the  MERLA  Response  Action 
Agreement. 

During  July  and  August  1990,  the 
University  disposed  of  soil 
contaminated  with  lead  and  copper.  The 
soil  contaminated  with  lead  and  copper 
was  disposed  of  at  the  Adams  Center 
Landfill  located  in  Ft.  Wayne,  Indiana, 
a  RCRA-permitted  landfill.  Lead 
contaminated  soil  containing  greater 
than  49  ppm  PCBs  was  disposed  of  at 
the  Chemical  Waste  Management,  Inc., 
Landfill  in  Emelle.  Alabama,  a  TSCA/ 
RCRA-permitted  landfill. 

Based  on  a  request  from  the 
University,  the  ROD  was  modified  in 
August  1991  with  the  completion  of  an 
Explanation  of  Significant  Difference 
(ESD)  by  the  MPCA  and  EPA.  The 
changes  approved  in  the  ESD  were: 

1 .  Allowing  the  University  the  option 
of  using  either  on-site  incineration  or 
the  previously  approved  alternative  of 


thermal  desorption  to  vaporize  and 
destroy  the  PCB's; 

2.  Allowing  the  University  to  restrict 
access  to  the  three  disposal  sites  with 
soil  PCB  levels  which  ranged  between 
10  and  25  ppm  PCBs  rather  than 
consolidating  this  soil;  and 

3.  Requiring  the  University  to  perform 
a  review  of  the  effectiveness  of  the 
remedial  action  three  years  after 
completion  of  the  remedy  rather  than 
three  years  after  the  approval  of  the 
remedial  action  clean-up  plan. 

In  order  to  operate  a  tnermal 
destmction  unit  in  the  State  of 
Minnesota,  the  MPCA  issued  the 
University  an  "  Authorization  to  Install 
and  Operate  a  Thermal  Destruction 
Unit,  University  of  Minnesota 
Rosemount  Research  Station," 
(Authorization  to  Bum)  on  December 
27, 1991.  The  Authorization  to  Bum 
was  modified  on  Febmary  3,  1992,  and 
August  17,  1992.  These  modifications 
reduced  the  scope  of  the  Authorization 
to  Bum  based  on  additional  information 
received  from  the  University  and  from 
Roy  F.  Weston,  Inc.  (Weston),  the 
University's  clean-up  contractor. 

The  University  chose  to  destroy  the 
PCBs  using  the  on-site  incineration 
option.  Weston  began  site  activities  on 
June  30,  1992;  began  incinerating 
contaminated  soil  at  the  Site  in  March 
1993;  and  completed  the  thermal 
destruction  of  soil  and  concrete  in  July 
1993. 

The  MPCA  approved  the  shutdown  of 
the  pump  and  treatment  system  on 
October  30,  1991.  This  was  in  part  due 
to  the  Minnesota  Department  of  Health 
(MDH)  changing  its  Reconunended 
Allowable  Limit  (RAL)  for  chloroform 
from  5  to  57  ppb.  The  groimdwater  was 
also  found  to  meet  other  state 
groundwater  drinking  water  criteria. 

On  June  1,  1993,  the  University 
requested  that  it  be  allowed  to 
consolidate  PCB  contaminated  soil 
which  ranged  between  10  and  25  ppm 
at  GUE  as  originally  described  in  the 
ROD.  The  University  decided  that  it  was 
now  more  feasible  to  consolidate  the 
soil  than  was  envisioned  at  the  time  of 
the  first  ESD.  The  ESD  also  indicated 
that  all  remaining  soil  contaminated 
with  one  to  10  ppm  PCBs  will  be 
covered  with  10  inches  of  clean  fill  in 
order  to  comply  with  the  TSCA  PCB 
Spill  Policy  and  to  provide  unrestricted 
access  to  these  areas.  The  MPCA 
prepared  a  second  ESD  to  address  these 
changes  and  EPA  concurred  with  the 
ESD  on  October  1.  1993. 

On  September  24,  1993,  the  EPA  and 
the  MPCA  performed  the  preliminary 
site  inspection.  At  that  time,  the  remedy 
was  substantially  complete  with  the 
exception  of  consolidating  a  small 


amount  of  soil  into  the  GUE  depression 
and  also  transporting  a  small  quantity  of 
soil  to  an  off-site  landfill.  A  final  site 
inspection  was  conducted  on  September 
20,  1994,  and  all  construction  activities 
were  found  to  be  completed. 

V.  Action 

The  remedy  selected  for  this  Site  has 
been  implemented  in  accordance  with 
the  Record  of  Decision  and  subsequent 
Explanation  of  Significant  Difference. 
The  remedy  has  resulted  in  the 
significant  reduction  of  the  long-term 
potential  for  release  of  contaminants, 
therefore,  human  health  and  potential 
environmental  impacts  have  been 
minimized.  EPA  and  the  State  of 
Minnesota  find  that  the  remedies 
implemented  continue  to  provide 
adequate  protection  of  human  health  the 
environment. 

The  MPCA  concurs  with  EPA  that  the 
criteria  for  deletion  of  releases  have 
been  met.  Therefore,  EPA  is  deleting  the 
Site  from  the  NPL. 

This  action  will  be  effective  February 
6,  2001.  However,  if  EPA  receives 
dissenting  comments  by  January  8, 
2001,  EPA  will  publish  a  document  that 
v«thdraws  this  action. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  November  28,  2000. 

Elissa  Speizman, 

Acting  Regional  Administrator,  EPA,  Region 
5. 

Part  300.  title  40  of  chapter  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Part  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR., 
1991  Gomp.;  p. 351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.l93. 

Appendix  B — [Amended) 

2.  Table  1  of  appendix  B  to  Part  300 
is  amended  by  removing  the  site  for 
"University  of  Minnesota  Rosemount, 
Res  Cen,  Rosemoimt,  Minnesota." 

[FR  Doc.  00-31191  Filed  12-7-00;  8:45  am] 

BILLINO  CODE  6SeO-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2681,  MM  OockM  fto.  00-97;  RM- 
9865] 

Digital  Television  Broadcast  Services; 
Richmond,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Central  Virginia  Educational 
Telecommunications  Corporation, 
licensee  of  noncommercial  station 
WCVE-TV,  substitutes  DTV  Channel 
*42  for  station  WCVE-TV's  assigned 
DTV  Channel  *24a  at  Richmond, 
Virginia.  See  65  FR  36808,  June  12, 
2000.  DTV  Channel  *42  can  be  allotted 
to  Richmond  at  coordinates  (  37-30-46 
N.  and  77-36-06  W.)  with  a  power  of 
100,  HAAT  of  327  meters  and  with  a 
DTV  service  population  of  1097 
thousand. 

With  this  action,  this  proceeding  is 
terminated. 

DATE:  Effective  January  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-97, 
adopted  November  30,  2000,  and 
released  December  1,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Virginia,  is  amended  by  removing  DTV 
Channel  *24d  and  adding  DTV  Channel 
*42  at  Richmond. 
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Federal  Communications  Commission. 

Barbara  A.  Kreisman,  - 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  E)oc.  00-30972  Filed  12-7-00;  8:45  am] 

BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Docket  Nos.  98-204  and  96-16,  FCC 
00-338] 

Revision  of  Broadcast  and  Cable  EEO 
Rules  and  Policies 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  clarification;  petition 

for  partial  reconsideration. 

SUMMARY:  This  docimient  grants  in  part, 
and  denies  in  part,  both  one  petition  for 
partial  reconsideration  and  clarification 
and  one  petition  for  expedited 
clarification  of  the  Commission's  new 
broadcast  and  cable  Equal  Employment 
Opportimity  (EEO)  rules  and  policies. 
The  document  also  considers  certain 
issues  pertaining  to  the  EEO  rules  on  the 
motion  of  the  Commission,  primarily  as 
a  result  of  informal  inquiries  from  the 
public.  In  addition,  the  document 
amends  the  EEO  rules  to  clarify  that 
data  concerning  the  gender,  race  and 
ethnicity  of  a  broadcaster's  or  cable 
entity's  workforce  will  not  be  used  to 
assess  its  compliance  with  the  rules. 
The  intended  effect  is  to  clarify  the 
Commission's  EEO  rules  for  the 
broadcasting  and  cable  industries. 
DATE:  Effective  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  EEO 
Staff,  (202)  418-1450. 
SUPPLEMENTARY  INFORMATION:  1.  This  is 
a  synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MO&O)  in  MM  Docket  Nos.  98-204  and 
96-16,  adopted  September  11.  2000,  and 
released  November  22.  2000.  The 
complete  text  of  this  MO&O  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information,  Coiutyard  Level, 
445  12th  Street,  SW.,  Washington,  DC. 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  at  202-857-3800,  CY-B400,  445 
12th  St..  SW..  Washington.  D.C. 

Synopsis  of  Memorandum  Opinion  and 
Order 

2.  In  this  MO&O.  the  Commission 
addresses  petitions  for  reconsideration 
and  clarification  of  the  Report  and 
Order  in  this  proceeding,  65  FR  7448. 


February  15.  2000.  in  which  it  adopted 
new  broadcast  and  cable  EEO  rules  and 
policies  consistent  with  the  D.C. 
Circuit's  decision  in  Lutheran  Church — 
Missouri  Synod  v.  FCC,  141  F.3d  344 
(D.C.  Cir.  1998),  pet.  for  reh'g  denied, 
154  F.3d  487,  pet.  for  reh'g  en  banc 
denied,  154  F.3d  494  (D.C.  Cir.  1998). 
The  EEO  rides  include  broad  and 
inclusive  outreach  requirements 
designed  to  ensure  that  all  qualified 
applicants  have  the  opportunity  to 
compete  for  jobs  in  the  broadcast  and 
cable  industries  on  an  equal  basis. 

3.  Under  Option  A  of  the 
Conunission's  EEO  rules,  broadcasters 
are  required  to  implement  two 
supplemental  recruitment  measures:  (1) 
Notification  of  job  vacancies  to  any 
recruitment  organization  that  requests 
such  notification;  and  (2)  outreach 
activities  such  as  job  fairs,  internship 
programs,  training  programs, 
scholarship  programs,  mentoring 
programs,  and  participation  in 
educational  and  community  activities 
relating  to  broadcast  employment. 
Broadcasters  with  five  to  ten  full-time 
employees  must  perform  two  activities 
every  two  years,  while  larger 
broadcasters  must  perform  four 
activities  every  two  years.  The  MO&O 
clarifies  that  broadcasters  may 
implement  half  of  two  activities  and 
combine  the  two  halves  to  count  as  one 
of  the  foin  required  activities  (or  two  in 
the  case  of  stations  with  five  to  ten 
employees),  e.g.,  by  combining 
attendance  at  two  (rather  than  four)  job 
fairs  and  sponsorship  of  one  (rather  than 
two)  community  events. 

4.  The  MO&O  reiterates  that  a 
broadcaster  may  use  the  internet  as  one 
of  several  recruitment  tools,  but  not  as 
its  only  recruitment  soiuce.  It  also 
retains  the  requirement  that 
broadcasters  with  web  sites  post  their 
public  file  report  on  those  sites,  and 
clarifies  that  there  is  no  requirement 
that  the  public  file  report  include  the 
names  of  interviewees  or  applicants. 

5.  The  MO&O  clarifies  Uie  filing 
schedule  for  the  initial  statement  of 
comphance  (FCC  Form  397)  so  that 
beginning  in  2001,  all  radio  and 
television  stations  will  file  a  statement 
of  compliance  on  the  second,  fourth  or 
sixth  anniversary  of  the  filing  of  their 
last  renewal  application.  Beginning 
February  1,  2001,  low  power  television 
stations  and  Class  A  television  stations 
with  five  or  more  full-time  employees 
will  file  statements  of  compliance  in 
accordance  with  the  schedule  for 
television  stations. 

6.  The  MO&O  also  clarifies  that 
broadcasters  and  cable  entities  have  the 
discretion  of  electing  either  Option  A  or 
B  of  the  Conunission's  EEO  rules,  and 


any  state  law  interpreted  as  removing 
that  discretion  would  be  inconsistent 
with  the  rules.  The  MO&O  further, 
clarifies  the  extent  to  which 
broadcasters  may  engage  in  joint 
recruitment  measures  under  Option  A. 
In  addition,  the  MO&O  clarifies  that 
broadcasters  have  good  faith  discretion 
in  defining  what  constitutes  an 
applicant  and  their  market/community 
under  the  EEO  rules.  The  MO&O  also 
addresses  how  the  Commission  will 
monitor  religious  broadcasters' 
compliance  with  the  EEO  rules. 

7.  Finally,  the  MO&O  retains  the 
requirement  that  broadcasting  and  cable 
entities  file  annual  employment  reports 
which  include  data  on  the  gender,  race 
and  ethnic  status  of  the  entity's 
workforce.  The  MO&O  reiterates  that  the 
data  will  be  used  only  for  purposes  of 
analyzing  industry  trends  and  reporting 
to  Congress,  and  not  for  assessing  an 
entity's  compliance  with  the 
Commission's  EEO  rules.  Accordingly, 
the  MO&O  amends  the  rules  to  reflect 
this  fact. 

Paperwork  Reduction  Act  of  1995 
Analysis 

The  actions  contained  in  this 
Memorandum  Opinion  and  Order  have 
been  duly  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
foimd  to  impose  no  new  or  modified 
information  collection  requirements. 

Final  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA).  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Contract  with  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  104-121,  110  Stat.  84? 
(1996),  requires  that  a  final  regulatory 
flexibility  analysis  be  prepared  for 
rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  (Tide  II  of  the 
CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996).  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business" 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  seune 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act, 
15  U.S.C.  632.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  emd  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration,  hi  addition  to  stating 
various  clarifications  to  the 


Commission's  EEO  rules,  this  MO&O 
incorporates  into  the  rules  a  policy 
announced  in  the  Report  and  Order  that 
data  concerning  the  gender,  race  and 
ethnicity  of  a  broadcaster's  or  cable 
entity's  workforce  will  not  be  used  to 
assess  compliance  with  our  EEO  rules. 
This  rule  change  merely  retains  the 
status  quo,  and  for  clarity  restates  the 
existing  policy  in  a  Note  to  the  rules. 
Therefore,  we  certify  that  the  rule 
change  adopted  in  this  MO&O  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Report  to  Congress:  The  Conunission 
will  send  a  copy  of  the  MO&O. 
including  this  final  certification,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
will  send  a  copy  of  the  MO&O. 
including  this  certification,  to  the  Chief 
Counsel  for  Advocacy  bf  the  Small 
Business  Administration.  A  summary  of 
the  MO&O  and  certification  will  also  be 
published  in  the  Federal  Register. 

List  of  Subjects 

47  CFR  Part  73 

Radio,  Equal  employment 
opportimity.  Reporting  and 
recordkeeping  requirements.  Television. 


47  CFR  Part  76 

Cable  television.  Equal  employment 
opportunity.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  amends  47  CFR  parts  73 
and  76  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

2.  Add  Note  to  §  73.3612  to  read  as 
follows: 

§  73.361 2    Annual  employment  report. 


Note  to  §73.3612:  Data  concerning  the 
gender,  race  and  ethnicity  of  a  broadcast 
station's  workforce  goUected  in  the  annual 
employment  report  will  be  used  only  for 
purposes  of  analyzing  industry  trends  and 
making  reports  to  Congress.  Such  data  will 
not  be  used  for  the  purpose  of  assessing  any 
aspect  of  an  individual  broadcast  licensee's 
compliance  with  the  equal  employment 
opportunity  requirements  of  §  73.2080. 

PART  7&— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

3.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302.  303,  303a.  307.  308,  309,  312.  315, 
317.  325.  503,  521,  522,  531,  532,  533.  534, 
535,  536,  537,  543.  544,  544a,  545,  548,  549, 
552.  554.  556,  558,  560.  561,  571,  572,  573. 

4.  Section  76.77  is  amended  by: 

(a)  Adding  a  note  to  paragraph  (a). 

(b)  Designating  the  note  following 
paragraph  (d)(1)  as  "Note  to  paragraph 
(d)(1)." 

(c)  Designating  the  note  following 
paragraph  (d)(6)  as  "Note  to  paragraph 
(d)(6)." 

(d)  Designating  the  note  following 
paragraph  (d)(13)  as  "Note  to  paragraph 
(d)(13)." 

(e)  Designating  the  note  following 
paragraph  (d)(15)  as  "Note  to  paragraph 
(d)(15)." 

The  addition  reads  as  follows: 

§76.77    Reporting  requirements. 

***** 

Note  to  paragraph  (a):  Data  concerning  the 
gender,  race  and  ethnicity  of  a  cable  entity's 
workforce  collected  in  the  annual 
employment  report  will  be  used  only  for 
purposes  of  analyzing  industry  trends  and 
making  reports  to  Congress.  Such  data  will 
liot  be  used  for  the  purpose  of  assessing  any 
aspect  of  an  individual  cable  entity's 
compliance  with  the  equal  employment 
opportunity  requirements  of  §§  76.73  and 
76.75. 

[FR  Doc.  00-31308  Filed  12-7-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-256-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-145  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-145 
series  airplanes.  This  proposal  would 
require  inspection  of  the  bolts  on  the 
hinge  fittings  that  attach  the  spring  tab 
and  the  servo  tab  to  the  rear  spar  of  the 
elevators  for  evidence  of  loosening; 
inspection  of  the  region  of  the  hinge 
fittings  on  the  spring  tab  for  interference 
of  the  bonding  jumpers  attached  to  the 
hinge  fittings  with  the  leading  edge  of 
the  spring  tab;  and  corrective  action,  if 
necessary.  The  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
airworthiness  authority.  The  action 
specified  by  the  proposed  AD  is 
intended  to  prevent  the  spring  tab  or  the 
servo  tab  from  becoming  disconnected, 
resulting  in  structural  failure.  The 
action  is  also  intended  to  prevent 
damage  to  the  leading  edge  of  the  spring 
tab,  which  could  result  in  loss  of  control 
of  the  elevator. 

DATES:  Comments  must  be  received  by 
Januar>'  8,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
256-AD,  1601  Land  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-256-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lihd  Avenue,  SVy..  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viswa  Padmanabhan,  Aerospace 
Engineer,  ACE-117A,  FAA,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia  30349;  telephone 
(770)  703-6049;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-256-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-256-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-145 
series  airplanes.  The  DAC  reported  an 
instance  of  the  loosening  of  the  bolts  on 
the  hinge  fittings  which  attach  the 
spring  tab  and  the  servo  tab  to  the  rear 
spar  of  the  elevators  and  indicated  that 
the  resulting  loss  of  attachment  rigidity 
may  lead  to  undesirable  levels  of 
vibration.  The  DAC  also  notified  the 
FAA  that  the  bonding  jumpers  held  in 
position  by  bolts  on  the  hinge  fittings 
may  interfere  with  the  leading  edge  of 
the  spring  tab. 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  spring 
tab  or  the  servo  tab  from  becoming 
disconnected,  resulting  in  structural 
failure.  The  actions  are  also  intended  to 
prevent  damage  to  the  leading  edge  of 
the  spring  tab,  which  could  result  in 
loss  of  control  of  the  elevator. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-55-0009,  Change  No.  02,  dated 
May  19,  2000,  which  describes 
procedures  for  a  one-time  inspection  of 


the  bolts  on  the  hinge  fittings  that  attach 
the  spring  tab  and  the  servo  tab  to  the 
rear  spars  of  the  elevators  for  evidence 
of  loosening.  The  service  bulletin  also 
describes  procedures  for  a  one-time 
inspection  of  the  region  of  the  hinge 
fittings  on  the  spring  tab  for  interference 
of  the  bonding  jumpers  with  the  leading 
edge  of  the  spring  tab. 

It  no  discrepancies  are  found, 
operators  must  perform  follow-up 
repetitive  inspections  as  specified  in  the 
service  bulletin.  If  discrepancies  are 
found,  operators  must  perform 
modifications,  such  as  replacing  the 
bolts  with  improved  bolts,  installing 
washers,  installing  lockwire  or  changing 
its  position,  and  changing  the  position 
of  the  bonding  jiunpers. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DAC  issued  Brazilian 
airworthiness  directive  98-05-02,  dated 
May  28,  1998,  which  referred  to 
Embraer  Service  Bulletin  145-55-0009, 
initial  release  or  further  revisions 
approved  by  the  Brazilian  airworthiness 
authority. 

FAA's  Conclusions 

This  airplane  model  is  manufactiu-ed 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 


for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  described  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin/Brazilian 
Airworthiness  Directive 

The  intervals  between  repetitive 
inspections  in  the  proposed  AD  (stated 
in  flight  hours)  differ  from  those 
recommended  in  the  manufacturer's 
service  bulletin  (stated  to  coincide  with 
operators'  "A"  checks).  However, 
because  regularly  scheduled 
maintenance  intervals,  such  as  "A" 
checks,  may  vary  from  operator  to 
operator,  there  would  be  no  assurance 
that  the  inspections  would  be 
accomplished  during  the  maximum 
intervals  proposed  by  this  AD.  These 
intervals  are  intended  to  maintain  an 
adequate  level  of  safety  within  the  fleet. 

Another  difference  concerns  the 
compliance  time  for  accomplishment  of 
the  terminating  action.  The 
manufacturer's  service  bulletin 
recommends  that,  if  no  discrepancy  is 
foimd  during  the  initial  inspection 
described  in  Part  I,  the  terminating 
action  described  in  Part  H,  ID.  or  IV  may 
be  accomplished  at  any  time,  at  the 
operator's  discretion.  However,  the  FAA 
has  determined  that  requiring  a  specific 
compliance  time  is  necessary  to 

Cost  of  follow-on  actions 


adequately  address  the  identified  imsafe 
condition.  In  developing  an  appropriate 
compliance  time  for  this  proposed  AD, 
the  FAA  considered  not  only  the 
manufacturer's  recommendation,  but 
also  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition  and  the  average  utilization  of 
the  affected  fleet.  In  light  of  these 
factors,  the  FAA  finds  a  compliance 
time  of  2,000  flight  hours  for 
accomplishing  the  terminating  actions 
to  be  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Finally,  Brazilian  airworthiness 
directive  98-05-02  refers  to  EMBRAER 
Service  Bulletin  145-55-0009,  initial 
release,  or  further  revision  approved  by 
the  Brazilian  airworthiness  authority. 
The  proposed  AD  refers  to  EMBRAER 
Service  Bulletin  145-55-0009,  Change 
No.  2,  dated  May  19,  2000,  which 
includes  procedures  for  repetitive 
inspections  for  interference  between  the 
bonding  jumpers  and  the  leading  edge 
of  the  spring  tab. 

Cost  Impact 

The  FAA  estimates  that  71  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  initial  inspection  would  take  2 
work  hoiu's  per  airplane  at  an  average 
labor  rate  of  $60  per  houj.  Based  on 
these  figures,  the  cost  impact  on  U.S. 
operators  of  the  initial  inspection  (Part 
I)  specified  in  the  proposed  AD  is 
estimated  to  be  $8,520,  or  $120  per 
airplane. 

The  cost  impact  on  U.S.  operators  of 
follow-on  actions  is  specified  in  the 
following  table: 


Action 


Corrective  action/  Part  II  

Corrective  action/  Part  III  

Repetitive  inspection/  Part  IV 


\Nork  hours 


Cost  of  labor/ 
airplane 


$360 
360 
180 


Cost  of  parts/ 
airplane 


$71 
2 
0 


Cost/airplane 


$431 
362 
180 


The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtire  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 


required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smedl  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtJiined  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  De  Aeronautica  S.A. 

(EMBRAER):  Docket  2000-NM-256-AD. 


Applicability:  Model  EMB-145  series 
airplanes;  serial  numbers  145004  through 
145103  inclusive.  145105  through  145111 
inclusive,  and  145113  through  145117 
inclusive:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addres.sed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  spring  tab  or  the  servo  tab 
from  becoming  disconnected,  resulting  in 
structural  failure,  and  to  prevent  damage  to 
the  leading  edge  of  the  spring  tab,  which 
could  result  in  loss  of  control  of  the  elevator, 
accomplish  the  following: 

Inspection 

(a)  Within  200  flight  hours  after  the 
effective  date  of  this  AD,  conduct  a  detailed 
visual  inspection,  as  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  as  applicable,  in 
accordance  with  the  Accomplishment 


Instructions  of  EMBRAER  Service  Bulletin 
145-55-0009,  Change  No.  02,  dated  May  19, 
2000. 

(1)  For  airplanes-having  serial  numbers 
145004  through  145055  that  have  not  been 
modified  in  accordance  with  EMBRAER 
Service  Bulletin  145-55-0009,  dated  April  7, 
1998:  Inspect  the  bolts  attaching  the  spring 
tab  and  servo  tab  hinge  fittings  to  the  rear 
spar  of  the  left-hand  and  right-hand  elevators 
for  evidence  of  loosening. 

(2)  For  airplanes  having  serial  numbers 
145004  through  145103,  145105  through 
145111,  and  145113  through  145117:  Inspect 

ithe  region  of  the  hinge  fittings  on  the  spring 
tab  for  interference  of  the  bonding  jumper  on 
the  attaching  bolts  with  the  leading  edge  of 
the  spring  tab. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification 

(b)  Perform  follow-on  corrective  actions,  as 
applicable,  in  accordance  with  EMBRAER 
Service  Bulletin  145-55-0009,  Change  No. 
02,  dated  May  19,  2000,  as  shown  in  the 
following  table: 


Table  1  .—Follow-on  Corrective  Actions 


If*  *  • 

And*  *  * 

And  *  *  * 

Then  *  *  * 

(1)  No  discrepancy  is  found 

(2)  Any  looSe  bolt  or  any  inter- 
ference of  the  bonding  jumpers 
with  the   leading  edge  of  the 
spring  tab  is  fourxj. 

Prior  to  further  flight,  seal  the  bolt 

The  airplanes   have   serial   num- 
bers  145004  through    145055, 
inclusive. 

The    airplanes    have    not    been 
modified    in    accordance    with 
EMBRAER      Service      Bulletin 
145-55-0009,    dated    April    7, 
1998. 

heads  and  adjacent  hinge  fitting 
surfaces. 
Prior  to  further  flight,  accomplish 
Part  II  of  the  service  bulletin,  in- 
cluding replacing  bolts,  adding 
washers,  and  changing  the  po- 
sition of  the  lockwire  and  the 
bonding  jumpers. 

The  airplanes  have  serial   num- 
bers   145004   through    145055, 
Inclusive,  and  145056  through 
145076,  inclusive. 

The  airplanes  have  been  modified 
in  accordance  with  EMBRAER 
Service   Bulletin    145-55-0009, 
dated  April  7,  1998. 

Prior  to  further  flight,  accomplish 
Part  III  of  the  service  bulletin, 
including  adding  washers  and 
changing  the  position  of  the 
lockwire  and  the  bonding  jump- 
ers. 

The  airplanes  have  serial   num- 
bers   145077   through    145103, 
inclusive;       145105       through 
145111,  inclusive;  and  145113 
through  145117,  inclusive. 

Prior  to  further  flight,  accomplish 

■     • 

Part  IV  of  the  service  bulletin, 
including  adding  washers  and 
changing  the  position  of  the 
lockwire  and  the  bonding  jump- 
ers. 

Repetitive  Inspections 

(c)  Repeat  the  detailed  visual  inspection 
specified  in  paragraph  (a)  of  this  AD,  at 
intervals  not  to  exceed  400  flight  hours. 


Terminating  Action 

(d)  Within  2,000  flight  hours  from  the 
effective  date  of  this  AD,  accomplish  Fart  II, 
III,  or  IV,  as  applicable,  of  the  service 
bulletin. 


Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACQ),  FAA. 
Oper^tprs  shall  submit  their  requests  through 


an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  A  portion  of  the  subject  of  this  AD 
is  addressed  in  Brazilian  airworthiness 
directive  No.  98-05-02,  dated  May  28,  2000. 

Issued  in  Renton,  Washington,  on 
December  4,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-31318  Filed  12-7-O0;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-17-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  AS350B1, 
AS350B2,  AS350B3,  AS350BA, 
AS350C,  AS350D,  AS350D1.  AS355E, 
AS355F,  AS355F1,  AS355F2,  and 
AS355N  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD)  for  Societe  Nationale 
Industrielle  Aerospatiale  (ciurently 
Eurocopter  France)  Model  AS35D  and 
AS355  series  helicopters.  That  AD 
requires  inspecting  the  fuselage  frame 
(frame)  for  a  crack  at  the  fuselage-to- 
tailboom  interface  and  replacing  or 
repairing,  as  necessary.  That  AD  also 
requires  a  fastener  torque  check  and 
retorquing,  as  necessary.  This  action 
would  retain  the  requirements  of  the 
existing  AD  but  would  increase  the 
inspection  interval  from  1,200  hours 
time-in-service  (TIS)  to  2,500  hours  or  6 
years  TIS,  whichever  occiu-s  first.  This 
proposal  would  revise  the  time  interval 
for  inspecting  the  frame  at  the  fuselage- 
to-tailboom  interface  to  coincide  with 
the  inspection  interval  specified  in  the 
maintenance  manual.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  eliminate  confusion  and 


unnecessary  costs  and  to  prevent  a 
cracked  fi-ame,  tailboom  failure,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  February  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
17-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronicaUy  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcominents@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Federal  Register  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111, 
telephone  (817)  222-5490,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
17-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Otfice  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2000-SW-17-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

On  June  28,  1985,  the  FAA  issued  AD 
85-14-06,  Amendment  39-5089  (50  FR 
28561,  July  15,  1985)  to  require 
repetitive  inspections  and  to  repair  or 
replace  the  fuselage  fi-ame  at  the 
fuselage  tailboom  interface.  On  August 
8,  1985,  the  FAA  issued  AD  85-14-06 
Rl,  Amendment  39-5121  (50  FR  37173, 
September  12, 1985),  to  require 
repetitive  visual  inspections  and  to 
repair  or  replace  the  frame,  as  necessary. 
That  AD  also  requires  fastener  torque 
checks  and  re-torquing,  as  necessary. 
That  action  was  prompted  by  reports  of 
cracked  frames  at  the  fuselage-to- 
tailboom  interface.  The  requirements  of 
that  AD  are  intended  to  prevent  a 
cracked  fi^me,  tailboom  failure,  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  we 
have  been  notified  that  the  inspection 
interval  of  the  frame  at  the  fuselage-to- 
tailboom  interface  in  the  cvuxent  AD 
does  not  coincide  with  the  maintenance 
manual.  The  FAA  has  determined  that 
this  may  create  confusion  among 
operators  as  to  when  the  inspections  are 
required. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS350  and  AS355  helicopters  of 
these  same  type  designs.  The  proposed 
AD  would  supersede  AD  85-14-06  Rl 
and  would  require  the  same  actions  as 
the  existing  AD  except  to  increase  the 
inspection  interval  from  1,200  hours  TIS 
to  2,500  hours  or  6  years  TIS,  whichever 
occurs  first,  to  coincide  with  the 
maintenance  manual  to  eliminate 
confusion  and  unnecessary  costs.  To 
compensate  for  the  increase  in  the 
inspection  interval,  we  propose  that  the 
initial  inspection  interval  be  reduced 
from  100  hours  TIS  to  30  hours  TIS  and 
that  the  visual  inspection  be  changed  to 
a  dye-penetrant  inspection. 

The  FAA  estimates  that  475 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  fig\ires,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
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estimated  to  be  $228,000  assuming  no 
cracked  frames  are  discovered. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu-es  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5089  (50  FR 
28561,  July  15,  1985)  and  Amendment 
39-5121  (50  FR  37173,  September  12, 
1985),  and  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

Eurocopter  France:  Docket  No.  2000-SW-17- 
AD.  Supersedes  AD  85-14-06. 
Amendment  39-5089.  and  85-14-06  Rl, 
Amendment  39-5121,  Docket  No.  85- 
ASW-15. 
Applicability:  Model  AS350B,  AS350B1. 
AS350B2.  AS350B3,  AS350BA.  AS350C, 
AS350D,  AS350D1.  AS355E,  AS355F, 
AS355F1.  AS355F2.  and  AS355N 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identifled  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  eliminate  confusion  and  unnecessary 
costs  and  to  prevent  a  cracked  fuselage  frame 
(frame),  tailboom  failure,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Inspect  the  fuselage-to-tailboom 
attachment  bolts  in  accordance  with 
paragraph  (d)  within  30  hours  time-in-service 
(TIS). 

(b)  Inspect  the  fuselage-to-tailboom 
attachment  bolts  in  accordance  with 
paragraph  (d)  within  30  hours  TIS  of 
replacing  or  reinstalling  a  tailboom. 

(c)  Repeat  the  inspection  in  accordance 
with  paragraph  (d)  at  intervals  not  to  exceed 
2500  hours  or  6  years  TIS,  whichever  occurs 
first. 

(d)  Inspect  the  fuselage-to-tailboom 
attachment  bolts  for  proper  torque  range  and 
the  ft^me,  part  number  350A21-1247-00,  for 
a  crack  at  the  fuselage-to-tailboom  interface. 

(1)  Procedure  for  inspecting  proper  torque 
range: 

(i)  Using  a  fine-point  felt  tip  pen,  mark  the 
position  of  the  nut  relative  to  the  assembly. 

(ii)  One  at  a  time,  slightly  loosen  each  nut. 
Do  not  allow  the  corresponding  bolt  to  rotate 
relative  to  the  assembly. 

(iii)  Tighten  the  nut  with  a  properly 
calibrated  torque  wrench  until  the  mark  on 
the  nut  lines  up  with  the  mark  on  the 
assembly. 

(iv)  Record  the  torque  value  required  to 
line  up  the  two  marks. 

(2)  Interpretation  of  the  recorded  torque 
values  for  each  nut: 

(i)  If  the  torque  value  is  less  than  0.3  mdaN 
(26  in-lbs)  on  any  nut: 

(A)  Remove  the  tailboom. 

(B)  Perform  a  dye-penetrant  inspection  for 
a  crack  in  the  bending  radius  of  the  fi^me. 

(C)  If  a  crack  is  found,  repair  or  replace  the 
frame  with  an  airworthy  frame  before  further 
flight. 

(ii)  If  the  torque  value  is  between  0.3  mdaN 
and  1  mdaN  (26  to  88  in-lbs).  re-torque  to 
0.75  mdaN  to  0.9  mdaN  (67  to  79  in-lbs). 

(iii)  If  the  torque  value  is  equal  to  or  greater 
than  1  mdaN  (88  in-lbs),  remove  the  nut  and 
bolt  and  replace  them  with  a  new  nut  and 
bolt.  Torque  the  nut  to  0.75  mdaN  to  0.9 
mdaN  (67-79  in-lbs). 

Note  2:  Aerospatiale  Service  Bulletins  AS 
355  No.  05.14  and  AS  350  No.  05.16  pertain 
to  the  subject  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tfae  Manager,  Regulations 


Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  November 
30,  2000. 
Larry  M.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-31319  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-122-f=OR] 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

summary:  OSM  is  reopening  the  public 
comment  period  on  Pennsylvania's 
responses  to  comments  we  made  in 
regard  to  a  proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1997 
(SMCRA).  The  amendment,  submitted 
on  July  29,  1998,  (Administrative 
Record  No.  PA-841.07),  proposed 
changes  to  the  Pennsylvania  program 
with  regard  to  the  mine  subsidence 
control,  subsidence  damage  repair  or 
replacement,  and  water  supply 
replacement  provisions  of  SMCRA.  The 
amendment  submission  included 
changes  to  the  Bituminous  Mine 
Subsidence  and  Land  Conservation  Act 
(BMSLCA)  made  through  Act  54  and 
changes  to  regulations  at  25  PA  Code 
Chapter  89.  After  reviewing  the 
amendment,  we  sent  two  letters  to 
Pennsylvania  requesting  clarification  of 
numerous  issues.  The  letters  were  sent 
on  June  21,  1999,  (Administrative 
record  number  PA  841.32)  and  June  23, 
2000,  (Administrative  record  number 
PA  841.40).  Pennsylvania  responded  to 
the  first  letter  on  June  1,  2000, 
(Administrative  record  number  PA 


841.39)  and  to  the  second  on  July  14, 
2000,  (Administrative  record  number 
PA  841.41).  We  are  reopening  the 
comment  period  to  allow  public  input 
into  Permsylvania's  responses  to  thus  two 
letters. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  (local 
time),  on  December  26,  2000. 
ADDRESSES:  Mail,  hand-deliver  or  e-mail 
your  written  comments  to  Mr.  Robert  J. 
Biggi,  Director,  Harrisburg  Field  Office, 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  docvunent  at 
the  addresses  listed  below  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  You  may 
receive  one  free  copy  of  die  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Third  Floor.  Suite  3C, 
Harrisburg  Transportation  Center,  415 
Market  Street,  Harrisburg, 
Pennsylvania  17101,  Telephone:  (717) 
782—4036,  e-mail:  bbiggi@osmre.gov 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Mining  and  Reclamation,  Rachel 
Carson  State  Office  Building,  P.O.  Box 
8461,  Harrisburg,  Pennsylvania 
17105-8461,  Telephone:  (717)  787- 
5103 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Telephone:  (717)  782- 
4036. 

I.  Background  on  the  Pennsylvania 
Program 

On  July  31,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  You  can  find 
background  information  on  the 
Pennsylvania  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 
approval  in  the  July  31,  1982,  Federal 
Register  (47  FR  33050).  Subsequent 
actions  concerning  the  Pennsylvemia 
program  and  previous  amendments  are 
codified  at  30  CFR  938.11,  938.12, 
938.15  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  July  29,  1998 
(Administrative  Record  Number  PA 
841.07),  the  Pennsylvania  Department  of 
Environmental  Resources  (PADEP) 
submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
pursuant  to  the  Federal  regulations  at  30 
CFR  732.17(b). 


The  proposed  rulemaking  was 
published  in  the  August  25,  1998, 
Federal  Register  (63  FR  45199).  The 
first  public  comment  period  closed  on 
September  24,  1998.  In  response  to 
requests  fi-om  several  people,  the 
comment  period  was  reopened  on 
September  25,  1998,  (63  FR  51324). 

■This  second  comment  period  closed 
on  October  19,  1998.  A  public  hearing 
was  held  on  October  13,  1998,  at 
Washington,  Pennsylvania 
(Administrative  record  numbers  PA 
841.21,  841.22,  and  841.31).  After 
reviewing  the  public  comments  and  the 
information  received  at  the  public 
hearing  and  conducting  omi  own  review 
of  the  amendment,  we  sent 
Pennsylvania  the  two  letters  described 
above  to  request  clarification  of 
numerous  issues.  The  sections  of  the 
BMSLCA  that  we  asked  Pennsylvania 
for  additional  information  on  are: 
5.1(a)(1)— (3),  5.1(b),  5.2(a)(1)  and  (2), 
5.2(a)(2),  5.2(b)(2),  5.2(d),  5.2(e)(1)— (3), 
5.2(g),  5.2(g)(1),  5.2(h),  5.2(i),  5.2(k). 
5.3(a),  5.3(c),  5.4(a)(1),  5.4(a)(2), 
5.4(a)(3),  5.4(c),  5.5(a),  5.5(b),  5.5(c), 
5.5(e),  5.5(g),  5.6(a),  5.6(c),  and  9.1(b). 

The  sections  of  Pennsylvania's 
regulations  at  25  PA  Code  Chapter  89 
that  we  asked  Pennsylvania  for 
additional  information  on  are:  §  89.5, 
definitions  of  the  terms,  "de  minimis 
cost  increase,"  "permanently  affixed 
appurtenant  structures,"  and  "public 
buildings  and  facilities,"  §89.35, 
§  89.67(b),  §  89.141(d),  §  89.141(d)(2). 
§  89.141(d)(3),  §  89.141(d)(6), 
§  89.141(d)(9),  §89.142a(a)(3), 
§89.142a(b)(l),  §89.142a{b)(2). 
§89.142a(c)(2),  §89.142a(c)(3), 
§89.142a(e),  §89.142a(f)(l), 
§  89. 142a(f)(2) ,  §  89. 142a(g)(2)— (4). 
§89.143a(b),  §89.145a(a)(l), 
§89.145a(a)(3),  §89.145a(b), 
§89.145a{d),  §89.145a{e), 
§  89.145a(e)(2),  §  89.145a(f)(l), 
§  89.145a(f)(3),  §  89.146a(a), 
§89.146a{b)(4),  §  89.152(b).  §  89.154(a), 
§  89.154(a)(5)  and  (6). 

The  full  text  of  our  letters  and 
Pennsylvania's  responses  can  be 
obtained  at  the  Harrisburg  Field  Office 
at  the  address  listed  above. 

m.  Public  Comment  Procedures 

In  accordemce  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  only  on  Pennsylvania's 
responses  to  our  two  letters. 

Written  Comments 

If  you  submit  written  or  electronic 
comments  on  the  proposed  rule  during 
the  15-day  comment  period,  they  should 
be  specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 


recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn,  WordPerfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  SPATS  NO.  PA-122- 
FOR"  and  your  name  and  return  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  Internet  message,  contact 
the  Harrisburg  Field  Office  at  (717)  782- 
4036. 

A  vailability  of  Commen  ts  ^ 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We" 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
govermnents  with  regard  to  the 
regidation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
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operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  appUcable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  milUon. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  30,  2000. 
George  J.  Rieger, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

[FR  Doc.  00-31324  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD07-00-006] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Longboat  Pass  and  New  Pass, 
Longboat  Key,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

reopening  of  comment  period. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District  issued  a  notice  of 
proposed  rulemaking  on  25  August 
2000,  to  change  the  regulations 
governing  the  operation  of  the  State 
Road  789  drawbridge  across  Longboat 
Pass,  Manatee  Coimty,  and  the  New 
Pass  bridge,  Sarasota  Coimty,  in 
Longboat  Key,  Florida.  The  comment 
period  expired  on  October  24,  2000.  The 
Coast  Guard  has  received  several 
requests  for  additional  time  to  submit 
comments  on  the  proposed  rule.  As  a 
result,  the  Coast  Guard  is  reopening  the 
comment  period  for  an  additional  60 
days. 

DATES:  Conunents  must  be  received  on 
or  before  February  6,  2001. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  Seventh  Coast  Guard  District,  909 
SE  1st  Avenue,  Miami,  Florida  33131- 
3050,  or  deliver  them  to  room  406  at  the 
above  address  between  7:30  a.m.  and  4 
p.m.  Monday  through  Friday,  except 
Federal  holidays.  The  Commander, 
Seventh  Coast  Guard  District  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District  909, 
SE  1st  Avenue,  room  406,  Miami,  FL 
33131,  between  8  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District,  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  On  August 
25,  2000,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  (65  FR 
51787).  The  NPRM  proposed  to  change 
the  regulations  governing  the  operation 
of  the  State  Road  789  drawbridge  across 
Longboat  Pass,  Manatee  County,  and  the 
New  Pass  bridge,  Sarasota  County,  in 
Longboat  Key,  Florida.  The  comment 


period  ended  on  October  24,  2000.  The 
Coast  Guard  has  received  requests  from 
the  U.S.  Army  Corps  of  Engineers, 
Manatee  County,  the  town  of  Longboat 
Key,  and  the  city  of  Sarasota  for 
additional  time  to  comment  on  this 
proposed  rule.  The  Coast  Guard  believes 
additional  time  to  comment  on  this 
notice  of  proposed  rulemaking  would  be 
beneficial.  Therefore,  the  Coast  Guard  is 
reopening  the  comment  period  for  60 
days.  All  comments  must  be  received  by 
February  6,  2001. 

Dated:  November  27,  2000. 
T.W.  Allen, 

U.S.  Coast  Guard.  Commander,  Seventh  Coast 
Guard  District. 
[FR  Doc.  00-31047  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAiRS 

38  CFR  Part  36 

RIN  2900-AJ86 

Loan  Guaranty:  Advertising  and 
Solicitation  Requirements 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  loan  guaranty  regulations 
by  prohibiting  advertisements  or 
solicitations  from  lenders  that  falsely 
state  or  imply  that  they  were  issued  by 
or  at  the  direction  of  VA  or  any  other 
entity  of  the  United  States  Government. 
These  provisions  appear  to  be  necessary 
to  ensiu-e  that  lenders  do  not  provide 
misleading  information. 
DATES:  Comments  must  be  received  on 
or  before  February  6,  2001. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AJ86."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hoius  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
D.  Finneran,  Assistant  Director  for  Loan 
Policy  and  Valuation  (262),  Loan 
Guaranty  Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 


Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-7368. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  38  U.S.C.  chapter  37,  VA 
guarantees  loans  made  by  private 
lenders  to  eligible  veterans  to  purchase, 
construct,  improve,  or  refinance  their 
homes  (the  term  veteran  as  used  in  this 
document  includes  any  individual 
defined  as  a  veteran  under  38  U.S.C.  101 
and  3701  for  the  purpose  of  housing 
loans).  This  document  proposes  to 
amend  VA's  loan  guaranty  regulations 
for  both  manufactured  homes  and 
conventionally  built  homes  by  adding 
new  advertising  and  solicitation 
disclosure  requirements. 

We  have  become  aware  of  written 
advertisements  and  solicitations  from 
private  lenders  that  appear  to  falsely 
state  or  imply  that  they  came  from  VA. 
For  example,  one  solicitation  from  a 
private  lender  stated  that  it  was  from  the 
"Government  Loans  Programs"  and 
contained  a  reference  to  a  VA  case 
number.  Another  solicitation  from  a 
private  lender  stated  that  "(I]n 
accordance  with  regulations  determined 
by  the  Department  of  Veterans  Affairs 
this  notice  is  officially  issued  to  *  *   *" 
Another  solicitation  from  a  private 
lender  stated  that  "The  Veterans  Benefit 
Administration  knovra  as  VA,  a  division 
of  the  United  States  Department  of 
Veterans  Affairs  is  working  with  lenders 
to  inform  you  *  *  *"  Other  solicitations 
from  private  lenders  stated  that  they 
were  from  the  "V.A.  Loan  Department," 
"Veterans  Department,"  "Direct  VA 
Streamline  Department,"  "Authorized 
VA  Loan  Center,"  and  "VA  Conversion 
Center."  One  solicitation  from  a  private 
lender  not  only  stated  on  the  envelope 
that  it  was  from  the  "Department  of 
Veterans"  but  included  the  statement 
"Official  Business,  Penalty  For  Private 
Use,  $300." 

Further,  we  have  recently  become 
aware  of  written  advertisements  and 
solicitations  from  private  lenders  that 
appear  to  falsely  state  or  imply  that  they 
have  been  given  special  authority  by  VA 
to  offer  a  unique  loan  product.  For 
example,  one  solicitation  from  a  private 
lender  stated  that  "you  are  now  eligible 
to  take  advantage  of  the  Exclusive  VA 
STREAMLINE  refinance  program." 
Another  solicitation  from  a  private 
lender  stated  that  "The  Veterans 
Administration  in  conjunction  with 

*  *  *  Mortgage  offers  a  unique  program 

*  *  *" 

To  address  these  issues  regarding 
advertisements  and  solicitations,  we  are 
proposing  to  establish  advertising  and 
solicitation  requirements.  We  propose 
that  any  advertisement  or  solicitation  in 
any  form  (e.g.,  written,  electronic,  oral) 


from  private  lenders  concerning  housing 
loans  to  be  guaranteed  or  insured  by  the 
Secretary  must  not  include  information 
falsely  stating  or  implying  that  it  was 
issued  by  or  at  the  direction  of  VA  or 
any  other  department  or  agency  of  the 
United  States  and  must  not  include 
information  falsely  stating  or  implying 
that  the  lender  has  an  exclusive  right  to 
make  loans  guaranteed  or  insured  bv 
VA. 

If  the  proposed  requirements  are 
adopted,  noncompliance  may  lead  to 
suspension,  debarment,  or  limited 
denial  of  participation  in  the  VA 
housing  loan  program  pursuant  to  38 
CFR  part  44.  Also,  under  38  CFR  part 
44,  such  action  could  affect  the  lender's 
ability  to  participate  in  other 
governmental  programs. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
proposed  rule  would  not  have  more 
than  a  minuscule  effect  on  any  small 
entities.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  the  proposed  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  64.114. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Indians.  Individuals  with 
disabilities.  Loan  programs-housing  and 
community  development.  Loan 
programs-Indians,  Loan  programs- 
veterans.  Manufactured  homes. 
Mortgage  insiuance.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Approved:  October  31,  2000. 
Hershel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  proposed  to 
be  amended  as  set  forth  below. 

PART  36— LOAN  GUARANTY 

1 .  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  3701-3704,  3707, 
3710-3714,  3719,  3720.  3729.  3762,  unless 
otherwise  noted. 

2.  Section  36.4227  is  added 
immediately  after  the  authority  citation 
at  the  end  of  §  36.4226  to  read  as 
follows: 
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§  36.4227    Advertising  and  solicitation 
requirements. 

Any  advertisement  or  solicitation  in 
any  form  (e.g.,  written,  electronic,  oral) 
from  a  private  lender  concerning 
manufactured  housing  loans  to  be 
guaranteed  or  insured  by  the  Secretary: 

(a)  Must  not  include  information 
falsely  stating  or  implying  that  it  was 
issued  by  or  at  the  direction  of  VA  or 
any  other  department  or  agency  of  the 
United  States,  and 

(b)  Must  not  include  information 
falsely  stating  or  implying  that  the 
lender  has  an  exclusive  right  to  make 
loans  guaranteed  or  insiu-ed  by  VA. 

(Authority:  38  U.S.C.  3703.  3704) 

3.  Section  36.4365  is  added 
immediately  after  §  36.4364  to  read  as 
follows: 

§  36.4365    Advertising  and  Solicitation 
Requirements. 

Any  advertisement  or  solicitation  in 
any  form  (e.g.,  written,  electronic,  oral) 
from  a  private  lender  concerning 
housing  loans  to  be  guaranteed  or 
insured  by  the  Secretary: 

(a)  Must  not  include  information    , 
falsely  stating  or  implying  that  it  was 
issued  by  or  at  the  direction  of  VA  or 
any  other  department  or  agency  of  the 
United  States,  and 

(b)  Must  not  include  information 
falsely  stating  or  implying  that  the 
lender  has  an  exclusive  right  to  make 
loans  guaranteed  or  insured  by  VA. 

(Authority:  38  U.S.C.  3703,  3704) 

IFR  Doc.  00-31291  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-054-200027(b);  FRL-6910-7] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revisions  to  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing 
approval  of  revisions  to  the  Alabama 
Department  of  Environmental 
Management's  (ADEM)  Administrative 
Code  submitted  on  August  10,  2000,  by 
the  State  of  Alabama.  The  revisions 
comply  with  the  regulations  set  forth  in 
the  Clean  Air  Act  (CAA).  On  August  10, 


2000,  the  State  of  Alabama  through 
ADEM  submitted  revisions  to  chapters 
335-3-1,  2,  3,  4,  5,  6,  9,  12,  14,  15.  and 
16.  In  chapter  335-3-1  the  definition  of 
"New  Source"  is  being  clarified  to 
indicate  that  it  is  not  applicable  to  the 
definitions  of  new  source  in  chapters 
335-3-10  Standards  of  Performance  for 
New  Stationary  Sources  and  chapter  1 1 
National  Emission  Standard  for 
Hcizardous  Air  Pollutants,  which  are  not 
part  of  the  federally  enforceable  state 
implementation  plan  (SIP). 

ADEM  combined  rule  335-3-5-.03(5) 
and  335-3-5-.03(6)  to  be  consistent 
with  Alabama  Administrative 
Procediu-es  Act,  and  revised  rule  335-3- 
14-.05(2)(i)  to  be  consistent  with  40 
CFR  51,  subpart  I.  ADEM  deleted  rule 
335-3— 4-.08(4)  pertaining  to  emissions 
from  wood  waste  boilers  at  pulp  mills 
in  Autauga  County.  International  Paper 
(formally  Union  Camp)  operates  the 
only  pulp  mill  in  Autauga  County 
which  has  been  upgraded  and  no  longer 
requires  a  bubble.  The  Union  Camp 
boilers  are  subject  to  other  emission 
limits  in  the  federally  approved  SIP. 

ADEM  revised  the  niunbering  system 
in  chapters  335-3-1,  2,  3,  4,  5.  6,  9,  12, 
14, 15,  and  16  to  comply  with 
niunbering  system  required  by  the 
Legislative  Reference  Service  imder 
Alabama  Administrative  Procediu-es 
Act. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  conunenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  8,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sean  Lakeman,  at  the 
EPA  Regional  Office  listed  below.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Copies  of  the  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 


Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 

U.S.  Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center,  Air, 
Pesticides,  and  Toxics  Management 
Division,  61  Forsyth  Street,  Atlanta, 
Georgia  30303-3104. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Lakeman  of  the  EPA  Region  4,  Air 
Planning  Branch  at  (404)  562-9043  and 
at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  Section  of  this  Federal 
Register. 

Dated:  November  8.  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[PR  Doc.  00-30636  Filed  12-7-00;  8:45  am) 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-691»-«] 
RIN  2060-AH82 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Polyvinyl 
Chloride  and  Copolymers  Production 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  the  Polyvinyl 
Chloride  (PVC)  and  Copolymers 
Production  source  category.  These 
proposed  NESHAP  require  that  PVC  and 
copolymers  production  facilities,  which 
already  must  comply  with  the  existing 
Vinyl  Chloride  NESHAP,  continue  to 
comply  with  that  existing  NESHAP. 
This  proposed  rule  reflects  EPA's 
determination  that  the  hazardous  air 
pollutants  (HAP)  control  level  resulting 
from  compliance  with  the  existing  Vinyl 
Chloride  NESHAP  already  reflects  the 
application  of  maximum  achievable 
control  technology  (MACT)  and.  thus, 
meets  the  requirements  of  section  112(d) 
of  the  Clean  Air  Act  (CAA)  for  the  PVC 
and  Copolymers  Production  source 
category.  The  EPA  has  determined  that 
this  source  category  includes  facilities 
that  are  major  soiuces  of  HAP.  including 
vinyl  chloride,  vinylidene  chloride  (1,1 
dichloroethylene),  and  vinyl  acetate. 
The  EPA  has  classified  vinyl  chloride  as 


a  khown  human  carcinogen  and 
vinylidene  chloride  as  a  possible  human 
carcinogen.  All  of  these  HAP  can  cause 
noncancer  health  effects  in  humans.  By 
proposing  compliance  with  the  Vinyl 
Chloride  NESHAP  as  MACT,  the  EPA  is 
promoting  regulatory  consistency  and 
eliminating  the  costs  that  would  be 
incurred  by  enforcing  a  new  set  of 
standards  that  likely  would  result  in  no 
additional  HAP  emissions  reductions. 
DATES:  Comments.  Submit  comments  on 
or  before  February  6,  2001. 

Public  Hearing:  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  28,  2000,  a  public 
hearing  will  be  held  on  January  8,  2001. 
ADDRESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Niunber 
A-99--10,  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Public  Hearing:  If  a  public  hearii^  is 
held,  it  will  be  held  at  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina. 

Docket:  Docket  No.  A-99-40  contains 
information  supporting  today's  action. 
The  docket  is  located  at  the  U.S.  EPA, 
401  M  Street,  SW,  Washington,  DC 
20460  in  room  M-1500,  Waterside  Mall 
(ground  floor),  and  may  be  inspected 
from  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Warren  Johnson,  Organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  (919)  541- 
5124,  johnson.warren@epa.gov.  For 
public  hearing  information,  contact 
Maria  Noell,  Organic  Chemicals  Group. 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  North 


Carolina  27711,  (919)  541-5607, 
noell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect®  version  5.1,  6.1  or  Corel  8 
file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-99— 40.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Warren 
Johnson,  c/o  OAQPS  Document  Control 
Officer  (Room  740B),  U.S.  EPA,  411  W. 
Chapel  Hill  Street,  Durham,  NC  27701. 
The  EPA  will  disclose  information 
identified  as  CBI  only  to  the  extent 
allowed  by  the  procedures  set  forth  in 
40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing 

Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Ms. 
Maria  Noell  at  least  2  days  in  advance 
of  the  public  hearing.  Persons  interested 
in  attending  the  public  hearing  must 
also  call  Ms.  Noell  to  verify  the  time, 
date,  and  location  of  the  hearing.  The 


address,  telephone  number,  and  e-mail 
address  for  Ms.  Noell  are  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section.  If  a  public  hearing  is 
held,  it  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  argtunents  concerning  today's  action. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  thefr  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review  (see 
section  307(d)(7)(A)  of  the  CAA.)  The 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials.  In  addition  to 
being  available  in  the  docket,  an 
electronic  copy  of  today's  action  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
today's  action  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities 

Categories  and  entities  potentially 
regulated  by  this  action  include: 


Category 

NAICS  code 

SIC  code 

Examples  of  affected  entities 

Industry  

325211 

2821 

Facilities  ttiat  polymerize  vinyl  chloride  monomer  to  produce  polyvinyl  cfiloride  and/or  copolymer 
products. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.211  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  contact  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 


A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  What  is  the  history  of  the  source 
category? 

D.  What  are  the  heahh  effects  associated 
with  the  pollutants  emitted  from  the  PVC 
and  Copolymers  Production  source 
category? 

II.  Summary  of  the  Proposed  NESHAP 
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A.  What  source  category  is  affected  by 
these  proposed  NESHAP? 

B.  What  is  PVC  and  copolymers  production 
and  what  are  the  primary  sources  of 
emissions? 

C.  What  is  the  affected  source? 

D.  What  are  the  compliance  requirements 
in  the  proposed  ^4ESHAP? 

E.  When  must  an  affected  source  comply 
with  these  proposed  NESHAP? 

Dl.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  What  controls  are  used  to  limit  HAP 
emissions? 

B.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for  new 
and  existing  sources? 

C.  What  is  the  relationship  of  today's 
proposed  NESHAP  to  other  rules? 

rv.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 
V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review. 

B.  Executive  Order  13132,  Federalism. 

C.  Executive  Order  13084,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments. 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks. 

E.  Unfunded  Mandates  Reform  Act  of  1995. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995. 

I.  Background 

.^4.  What  is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of  all 
major  sources  and  some  area  sources  of 
HAP  and  to  establish  NESHAP  for  the 
listed  source  categories  and 
subcategories.  The  major  sources 
covered  by  today's  proposed  NESHAP 
are  new  and  existing  sources  that 
produce  PVC  and  copolymers.  Major 
sources  of  HAP  are  those  that  are 
located  within  a  contiguous  area  and 
under  common  control  and  have  the 
potential  to  emit  9.1  megagrams  per  year 
(Mg/yr)  (10  tons/yr)  or  more  of  any  one 
HAP  or  22.7  Mg/yr  (25  tons/yr)  or  more 
of  any  combination  of  HAP. 

B.  What  Criteria  are  Used  in 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 


is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  all  major  sources  acliieve  the 
level  of  control  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  (or  the  best-performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  In  considering 
whether  to  establish  standards  more 
stringent  than  the  floor,  we  must 
consider  cost,  non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  is  the  History  of  the  Source 
Category? 

The  EPA  recognized  that  PVC  and 
copolymer  production  would  not  be 
addressed  by  the  Hazardous  Organic 
NESHAP  (HON)  (40  CFR  part  63, 
subparts  G,  F  and  H),  which  address  the 
requirements  of  section  112(d)  of  the 
CAA  for  the  manufacturing  of  synthetic 
organic  chemical  manufactm-ing 
industry  (SOCMI)  chemicals,  including 
ethylene  dichloride  (EDC)  and  vinyl 
chloride  monomer  (VCM).  Therefore,  on 
July  16,  1992  (57  FR  31576),  the  EPA 
listed  PVC  and  Copolymers  Production 
as  a  separate  source  category.  This 
source  category  was  listed  because  we 
had  not  yet  evaluated  whether  the 
existing  part  61  NESHAP,  specifically 
the  Vinyl  Chloride  NESHAP  (40  CFR 
part  61,  subpart  F)  was  sufficient  as 
MACT.  Now  that  we  have  evaluated  it 
and  are  proposing  to  find  it  adequate, 
the  requirements  constitute  MACT  in 
accordance  with  CAA  section  112(d) 
and  (q)(l).  In  addition,  as  with  other 
NESHAP  issued  under  the  authority  of 
CAA  section  112(d),  today's  proposed 
NESHAP  will  also  be  subject  to  CAA 
section  112(f). 

D.  What  are  the  health  effects  associated 
with  the  pollutants  emitted  from  the 
PVC  and  Copolymers  Production  source 
category? 

Polyvinyl  chloride  and  copolymer 
products  are  not  considered  toxic,  but 
the  VCM  feedstock  is  toxic,  and  the 
copolymer  feedstocks,  when  they  are 


used,  may  also  be  toxic  chemicals  (i.e., 
vinyl  acetate  and  vinylidene  chloride). 

Acute  (short-term)  exposiu-e  to  high 
levels  of  vinyl  chloride  in  air  has 
resulted  in  central  nervous  system 
effects,  such  as  dizziness,  drowsiness, 
and  headaches  in  humans.  Chronic 
(long-term)  exposure  to  vinyl  chloride 
through  inhalation  and  oral  exposure  in 
humans  has  resulted  in  liver  damage. 
There  are  positive  human  and  animal 
studies  showing  adverse  effects  which 
raise  a  concern  about  potential 
reproductive  and  developmental 
hazards  to  humans  firom  exposure  to 
vinyl  chloride.  Cancer  is  a  major 
concern  fi-om  exposure  to  vinyl  chloride 
via  inhalation,  as  vinyl  chloride 
exposure  has  been  shown  to  increase 
the  risk  of  a  rare  form  of  liver  cancer  in 
humans.  The  EPA  has  classified  vinyl 
chloride  as  a  Group  A,  known  human 
carcinogen.  In  addition,  VCM  is 
explosive  when  airborne  in 
concentrations  between  4  and  22 
percent  by  volume.  For  these  reasons, 
special  care  (e.g.,  nitrogen  blankets  and 
polymerization  inhibitors)  must  be 
taken  in  storage  and  shipment  of  VCM, 
and  «ianufacturing  processes  using 
VCM  must  control  the  VCM  emissions, 
worker  exposure,  and  the  residual 
content  of  VCM  in  products. 

The  primary  acute  (short-term)  effects 
in  humans  irom  vinylidene  chloride  (1,1 
dichlorethylene)  exposure  are  on  the 
central  nervous  system,  including 
central  nervous  system  depression  and 
symptoms  of  inebriation,  convulsions, 
spasms,  and  unconsciousness  at  high 
concentrations.  Low-level,  chronic 
(long-term)  inhalation  exposure  of 
vinylidene  chloride  in  humans  may 
affect  the  liver.  Animal  studies  indicate 
that  chronic  exposure  to  vinylidene 
chloride  can  affect  the  liver,  kidneys, 
central  nervous  system,  and  lungs.  No 
studies  were  located  regarding 
developmental  or  reproductive  effects  in 
humans,  but  birth  defects  have  been 
reported  in  offspring  of  pregnant 
animals  that  had  inhaled  vinylidene 
chloride.  Human  data  are  considered 
inadequate  in  providing  evidence  of 
cancer  from  exposure  to  vinylidene 
chloride.  Limited  animal  cancer  data 
have  shown  an  increase  in  kidney  and 
mammary  tumors,  while  other  studies 
have  not  shown  an  increase  in  tumors. 
Vinylidene  chloride  has  been  classified 
as  a  Group  C,  possible  human 
carcinogen. 

Acute  (short-term)  inhalation 
exposure  of  workers  to  vinyl  acetate  has 
resulted  in  eye  and  upper  respiratory 
tract  irritation.  Chronic  (long-term) 
occupational  exposure  results  in  upper 
respiratory  tract  irritation,  cough,  and/or 
hoarseness.  Nasal  epithelial  lesions  and 


irritation  and  inflammation  of  the 
respiratory  tract  were  observed  in  mice 
and  rats  chronically  exposed  by 
inhalation.  No  information  is  available 
on  the  reproductive,  developmental,  or 
carcinogenic  effects  of  vinyl  acetate  in 
humans.  Some  limited  animal  data 
suggest  reduced  body  weight,  fetal 
grovrth  retardation,  and  minor  skeletal 
fetal  defects  at  high  exposure  levels.  An 
increased  incidence  of  nasal  cavity 
tumors  has  been  observed  in  rats 
exposed  by  inhalation.  The  EPA  has  not 
classified  vinyl  acetate  for 
carcinogenicity. 

n.  Summary  of  the  Proposed  NESHAP 

A.  What  Source  Category  Is  Affected  by 
These  Proposed  NESHAP? 

The  PVC  and  Copolymers  Production 
source  category  includes  all  sources  that 
are  new  and  existing  major  sources  that 
polymerize  vinyl  chloride  monomer 
alone,  or  in  combination  with  other 
materials,  to  produce  PVC  and 
copolymers. 

We  estimate  there  are  28  PVC  and 
copolymer  manufacturing  plants 
operating  in  the  United  States.  This 
source  category  was  listed  under  CAA 
section  112  because  it  contains  major 
sources  of  HAP.  Although  today's 
proposal  applies  only  to  these  major 
soiu-ces  in  the  source  category,  the 
existing  part  61  NESHAP  make  no 
distinction  between  major  and  area 
sources  and,  therefore,  continue  to 
apply  to  both.  Likewise,  the  existing 
part  61  NESHAP  make  no  distinction 
between  new  and  existing  sources  and, 
therefore,  require  the  same  emission 
standards  for  both.  Rationale  for  why  we 
decided  that  new  soiirce  MACT  should 
be  the  same  as  existing  source  MACT  in 
today's  proposed  NESHAP  is  discussed 
in  section  III.B. 

Although  demand  for  PVC  and 
copolymers  has  increased  slightly  in  the 
last  year,  this  increase  and  anticipated 
future  increases  are  within  the  capacity 
of  the  current  facilities.  For  this  reason, 
we  anticipate  near  zero  growth  of  this 
source  category  beyond  the  existing 
sources  over  the  next  5  years. 

B.  What  Is  PVC  and  Copolymers 
Production  and  What  Are  the  Primary 
Sources  of  Emissions? 

Polyvinyl  chloride  and  copolymer 
products  have  a  large  number  of 
commercial  and  industrial  applications. 
It  is  the  manufacture  of  the  resins  used 
to  make  these  products  that  is 
considered  PVC  and  copolymers 
production.  The  resins  are  produced  in 
a  variety  of  mediums  resulting  from  one 
of  foiu-  basic  polymerization  process 
types:  suspension,  emulsion,  bulk,  and 


solution.  Producing  these  resins  < 

involves  batch  reactor  processes  where 
VCM  is  polymerized  with  itself  as  a 
homopolymer  or  copolymerized  with 
varying  amounts  of  vinyl  acetate, 
ethylene,  propylene,  vinylidene 
chloride,  or  acrylates.  The  resulting 
resins  are  generally  dried  into  nontoxic 
powders  or  granules  that  are 
compounded  with  auxiliary  ingredients 
and  converted  into  a  variety  of  plastic 
end  products.  These  end  products  can 
be  used  in  a  large  niunber  of 
applications,  including  latex  paints, 
coatings,  adhesives,  clear  plastics,  rigid 
plastics,  and  flooring. 

The  PVC  is  not  a  HAP,  but 
manufacturing  PVC  requires  VCM, 
which  is  a  HAP,  as  a  primary  feedstock, 
and  trace  amoimts  of  unreacted  VCM 
may  linger  in  the  PVC  product.  There 
are  basically  two  ways  for  HAP  to  be 
introduced  to  the  atmosphere  fi'om  these 
processes:  either  the  HAP  is  released 
from  an  opening  or  leak  in  the  process 
equipment,  or  the  residual  HAP  (i.e., 
unreacted  VCM)  in  the  product  become 
airborne.  Stripping  at  the  production 
stage  to  recover  unreacted  feedstock 
reduces  the  air  emissions  fi'om  the 
product  by  reducing  the  residual  HAP 
in  the  product. 

C.  What  Is  the  Affected  Source? 

The  affected  source  is  the  collection 
of  all  equipment  and  activities 
necessary  to  produce  PVC  and 
copolymers.  To  determine  whether  a 
facility  is  affected  by  today's  action,  you 
should  examine  the  applicability 
criteria  at  40  CFR  61.60(a)(3),  (b)  and  (c). 

The  following  emission  types  (i.e., 
emission  points)  are  ciurently  covered 
by  the  existing  part  61  NESHAP:  reactor 
opening  losses,  equipment  leaks,  storage 
vessels,  process  vents,  hoses  and  lines, 
wastewater  operations,  and  major 
releases  from  process  upsets. 

D.  What  Are  the  Compliance 
Requirements  in  the  Proposed  NESHAP? 

As  provided  imder  the  authority  of 
CAA  section  112(d)  and  (q),  we  are 
proposing  that  you  comply  with  all  the 
requirements  of  the  Vinyl  Chloride 
NESHAP,  as  specified  at  40  CFR  part  61, 
subpart  F.  The  Vinyl  Chloride  NESHAP 
sets  forth  emission  standards  in  the 
forms  of  numerical  emission  limits  and 
work  practices.  The  Vinyl  Chloride 
NESHAP  also  sets  forth  all  requirements 
for  monitoring,  test  methods, 
recordkeeping,  and  reporting. 

E.  When  Must  an  Affected  Source 
Comply  With  These  Proposed  NESHAP? 

All  existing  sources,  as  defined  at  40 
CFR  61.02.  should  already  be  in 
compliance  with  today's  proposed 


NESHAP  since  we  are  proposing  that 
owners  or  operators  comply  with  all  the 
requirements  of  the  Vinyl  Chloride 
NESHAP. 

Therefore,  we  believe  that  the 
requirement  to  set  a  compliance  date 
that  is  as  expeditious  as  practicable  is 
satisfied  by  setting  the  compliance  date 
on  [the  effective  date  for  the  final  rule] 
for  existing  sources.  A  new  source  must 
be  in  compliance  with  the  NESHAP  on 
[the  effective  date  of  the  final  rule]  or  at 
start  up,  whichever  is  later. 

m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  What  Controls  Are  Used  To  Limit 
HAP  Emissions? 

Although  the  existing  part  61 
NESHAP  contain  standards  for 
alternative  controls,  stripping  is  the 
primary  control  used  for  limiting  VCM 
and  other  HAP  emissions. 

Through  stripping  operations, 
residual  unreacted  VCM  in  the  PVC  and 
copolymers  is  minimized  before 
subsequent  process  steps  (e.g.,  product 
drying)  occiu'.  Stripping  is  also  an 
economical  way  to  recover  unreacted 
feeds,  primarily  VCM,  following  the 
polymerization  process.  In  stripping  out 
the  VCM  from  the  product,  other 
residual  HAP  are  also  removed.  As  a 
resxdt,  the  stripping  really  controls  all 
HAP  by  removing  the  unreacted 
chemicals  from  the  PVC  and  copolymers 
before  the  product  is  exposed  to  the 
atmosphere  during  later  processing 
steps,  which  typically  include  drying.  It 
is  important  that  these  HAP  be  removed 
before  drying,  not  only  because  dryers 
efficiently  convey  dilute  HAP  emissions 
to  the  atmosphere,  but  also  because 
these  HAP  are  explosive  under  certain 
conditions. 

In  addition  to  stripping,  other  HAP 
control  measures  include  operating 
under  a  closed-vent  system  with  add-on 
control  (e.g.,  flare)  to  incinerate  HAP 
gases  not  returning  to  the  process, 
minimizing  the  presence  of  HAP  before 
opening  a  reactor  or  piece  of  process 
equipment  containing  VCM  and  other 
HAP,  ongoing  leak  detection  and  repair 
(LDAR),  ongoing  area  monitoring  to 
sample  the  ambient  air  for  the  presence 
of  VCM  as  a  precautionary  early 
warning  of  a  major  release,  and  other 
special  care. 

B.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Existing  and  New  Sources? 

Because  there  are  fewer  than  30 
soiut:es  in  this  source  category,  to 
identify  the  existing  source  MACT  floor, 
we  look  at  the  average  emission 
limitation  achieved  by  the  five  best 
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perfonning  sources.  Since  all  28  sources 
are  subject  to  the  existing  part  61 
NESHAP,  we  did  not  identify  a  group  of 
five  sources  as  best  performers.  Rather, 
we  have  identified  the  existing  part  61 
NESHAP  as  the  existing  source  MACT 
floor. 

We  are  aware  that  some  States  have 
added  numerical  emission  limits  in 
facilities'  permits  that  are  lower  than  the 
numerical  limits  specified  in  the  part  61 
NESHAP.  We  do  not  believe,  however, 
that  using  these  lower  State  limits  is  an 
appropriate  basis  for  identifying  a  group 
of  five  best  performers  in  setting  a  new, 
lower  emission  limit  within  the  context 
of  a  part  63  NESHAP. 

These  lower  State  numbers  are  in 
addition  to  the  limit  in  the  part  61 
NESHAP,  and  they  correspond  to  a 
longer  averaging  time.  Unlike  other 
NESHAP  which  may  allow  quarterly  or 
aimual  averaging  times  to  achieve  a 
limit,  the  part  61  NESHAP  require  daily 
compliance  with  the  limit  on  an 
instantaneous  basis.  Since  process 
variability  is  inherent  in  even  normal 
operations  in  the  batch  processes  where 
PVC  and  copolymers  are  produced, 
facilities  must  set  operational 
parameters  below  regulatory  limits  to 
ensure  that  the  instantaneous  limits  are 
not  exceeded. 

Also,  these  State  limits  are  set  based 
on  the  products  each  facility  is 
manufactiuing  since  PVC  and 
copolymers  vary  in  their  ability  to  be 
stripped  based  on  their  morphology  and 
resistance  to  sheer.  Depending  on  the 
resins  being  produced.  State  operating 
permits  generally  stipulate  lower 
numerical  limits  over  a  longer  averaging 
time,  in  addition  to  the  instantaneous 
daily  limits  required  by  the  part  61 
NESHAP.  These  permit  conditions  are 
good  practice  on  the  part  of  the  State 
permitting  authorities  for  ensuring 
control  consistency  over  longer  periods 
for  the  specific  facilities.  However,  we 
do  not  believe  that  new  part  63 
NESHAP,  based  on  the  average  of  the 
best  quarterly  or  yearly  limits,  would 
result  in  any  greater  emissions 
reductions  beyond  the  current  levels 
resulting  from  the  part  61  NESHAP 
since  we  would  have  to  factor  in  the 
wide  range  of  product  variability  to  set 
limits  achievable  across  the  source 
category. 

We  are  also  proposing  new  source 
MACT  equivalent  to  existing  source 
MACT.  Although  some  processes  may 
be  able  to  strip  and  achieve  a  HAP 
concentration  lower  than  the  limit 
specified  in  the  Vinyl  Chloride 
NESHAP,  such  a  lower  limit  would  not 
be  applicable  across  the  source  category 
due  to  variations  in  the  processes  and 
product  characteristics. 


After  stripping,  some  unreacted  VCM 
will  remain  suspended  in  the  product. 
The  amount  of  VCM  remaining  in  a 
product  varies  with  the  product  design. 
Excessive  stripping  could  sheer  some  of 
the  products  while  other  products  can 
strip  to  very  low  levels  of  residual  HAP. 
Also,  these  residual  HAP  generally 
provide  a  necessary  part  of  the  product 
design  characteristics.  The  existing  part 
61  NESHAP  took  this  into  account  when 
requiring  residual  VCM  to  be  limited  to 
below  400  parts  per  million  (ppm)  for 
all  cases  except  for  certain  dispersion 
resins. 

We  have  also  not  identified  any  work 
practice  standards  more  stringent  than 
those  required  by  the  Vinyl  Chloride 
NESHAP,  which  require  that  equipment 
be  vapor  tight  and  any  HAP  release  to 
the  atmosphere  be  less  than  10  ppm 
VCM.  hi  comparison  to  LDAR 
provisions  or  low  concentration  cutoffs 
(typically  at  20  ppm)  in  other  NESHAP. 
the  Vinyl  Chloride  NESHAP  work 
practice  standards  are  more  stringent. 

C.  What  Is  the  Relationship  of  Today's 
Proposed  NESHAP  to  Other  Rules? 

The  Vinyl  Chloride  NESHAP  apply  to 
sources  that  manufacture  EDC,  VCM, 
and  PVC  and  copolymers.  The  sources 
that  manufacture  EDC  and  VCM  are  not 
the  subject  of  today's  proposal  because 
they  are  already  subject  to  the  HON, 
which  is  the  NESHAP  for  the  source 
category  that  produces  SOCMI 
chemicals.  The  PVC  and  copolymers  are 
not  considered  SOCMI  chemicals  since 
they  are  produced  in  batch  process 
reactors,  which  are  distinctly  different 
than  the  continuous  process  units 
employed  by  the  SOCMI  chemical 
manufacturers.  Hence,  PVC  and 
copolymers  were  not  included  in  the 
HON  applicability  because  they  are  a 
separate  source  category  and  unique  to 
SOCMI. 

Since  the  Vinyl  Chloride  NESHAP 
reside  in  40  CFR  part  61 ,  and  since 
today's  proposal  incorporates  the 
existing  standards,  it  is  appropriate  that 
the  General  Provisions  to  part  61 
continue  to  apply.  Today's  proposed 
NESHAP  affect  only  new  and  existing 
"major  soiu-ces,"  which  is  a  concept  not 
used  in  part  61.  Therefore,  in  order  to 
properly  address  applicability  as  it 
pertains  to  part  63  standards,  certain 
terms  and  provisions  in  the  General 
Provisions  of  part  63  that  delineate 
MACT  applicability,  construction  and 
reconstmction  (specifically,  provisions 
in  §§  63.1  and  63.5)  would  also  need  to 
apply.  Since  today's  proposed  NESHAP 
require  that  reconstructed  sources 
comply  with  the  new  source  MACT 
requirements,  they  would  be  subject  to 
the  new  source  requirements  under  part 


61  even  though  the  term 
"reconstruction"  is  not  used  in  part  61. 
Within  §§63.1  and  63.5,  the  provisions 
in  §63. 1(a)(9)  through  (12)  regarding 
notices,  time  periods,  and  postmarks; 
and  the  references  in  §§  63.5,  63.6,  63.9 
and  63.10  regarding  administrative 
compliance,  notification  and 
recordkeeping  procedures  should  be 
disregarded  since  these  procedures  are 
already  defined  in  the  part  61  General 
Provisions. 

We  anticipate  that  all  existing  sources 
(an  estimated  28  sources)  are  major 
soiux:es,  and  that  any  new  sources  will 
also  be  major  sources,  as  defined  by  the 
CAA.  Part  70  requires  that  all  major 
sources  retain  reports  and  records  for  5 
years  imder  §  70.6(a)(3)(ii)(B),  even 
though  the  40  CFR  part  61  NESHAP 
only  require  that  reports  and  records  be 
retained  for  3  years.  Under  part  70, 
affected  sovuces  are  expected  to  be  in 
compliance  with  applicable  standards 
on  a  continuous  basis,  and  exceedances 
or  excursions  outside  the  established 
limits  or  parameter  ranges,  including 
those  that  occur  diu'ing  periods  of 
startup,  shutdown  or  malfunction,  are 
considered  deviations  under 
§70.6(a)(3)(iii)(B). 

The  40  CFR  part  61  NESHAP  do  not 
rely  on  the  recent  publication  of 
performance  specification  (PS)  8  for 
volatile  organic  compound  (VOC) 
continuous  emissions  monitoring 
system  (CEMS),  PS  9  for  gas 
chromatographic  CEMS,  or  the  quality 
assurance  requirements  for  VOC 
measurement  in  40  CFR  part  60, 
appendix  F,  procedure  1.  We  are 
soliciting  comment  on  whether  or  not 
we  should  require  PS  8  and  9,  and 
appendix  F  in  lieu  of,  or  as  an  option 
to,  the  monitoring  requirements  in 
§61.68. 

rv.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

There  are  no  environmental,  energy  or 
economic  impacts  anticipated  from 
these  proposed  NESHAP  beyond  the 
current  requirements  of  40  CFR  part  61. 
subpart  F,  which  are  already  in  effect. 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu'suant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu-e 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federedism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
veuious  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
NESHAP.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  EPA  consults  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  NESHAP. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  sununary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 


prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  it  must  include  a  certification 
from  EPA's  Federalism  Official  stating 
that  EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  ffmely  manner. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significandy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities."  Today's 
proposed  rule  does  not  significandy  or 
vmiquely  affect  the  communities  of 
Indian  fribal  governments.  No  tribal 
governments  ov>rn  or  operate  PVC  and 
copolymer  production  facilities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  today's  proposed 
NESHAP. 


D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
1 3045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  solely  on  technology 
performance.  No  children's  risk  analysis 
was  performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  this  proposed  rule  has 
been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  milUon  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-cosdy,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  vdth  appUcable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosdy,  most  cost-effective,  or  least- 
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burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenmients  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  There  are  no  cost  burdens 
introduced  by  today's  proposed  rule. 
Thus,  today's  proposed  rule  is  not 
subject  to  die  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  this  proposed 
rvde  contciins  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
govenunental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  a 
small  business  whose  parent  company 
has  fewer  than  750  employees;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independenUy 


owned  emd  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  determined,  following 
discussions  with  State  and  industry 
representatives,  that  the  scope  of  today's 
proposed  rule  includes  no  small  entities 
as  defined  above.  But,  even  if  a  small 
entity  was  within  the  scope  of  today's 
proposed  rule,  no  adverse  impact  to  the 
small  entity  would  result,  since  today's 
proposed  rule  creates  no  new 
requirements  or  burdens  for  any  of  the 
affected  entities. 

The  EPA  continues  to  be  interested  in 
the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcomes 
comments  on  issues 

G.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  40  CFR  part  61,  subpart  F 
(Vinyl  Chloride  NESHAP)  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq..  and  has 
assigned  OMB  control  No.  2060-0071. 
An  Information  Collection  Request  (ICR) 
docimient  was  prepared  by  EPA  (ICR 
No.  186.08),  and  a  copy  may  be  obtained 
fi'om  Sandy  Farmer  by  mail  at  Office  of 
Enviroimiental  Information,  Collection 
Strategies  Division  (2822),  U.S.  EPA, 
1200  Pennsylvania  Avenue  NW, 
Washington,  DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  You  may  also 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr. 

Today's  proposed  NESHAP  (i.e., 
proposed  40  CFR  part  63,  subpart  J) 
require  that  PVC  and  copolymers 
production  facilities  continue  to  comply 
with  40  CFR  part  61.  subpart  F. 
Therefore,  today's  proposed  NESHAP 
add  no  additional  information 
collection  burden.  ConsequenUy,  no  ICR 
has  been  prepared  for  today's  proposed 
NESHAP. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  No. 
104-113;  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 


adopted  by  one  or  more  voliuitary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  volimtary 
consensus  standards. 

This  proposal  references  40  CFR  part 
61,  subpart  F.  Since  there  are  no  new 
standard  requirements  in  these 
proposed  NESHAP,  and  there  are  no 
new  requirements  resulting  from 
specifying  subpart  F  of  part  61,  EPA  is 
not  proposing/adopting  any  voluntary 
consensus  standards  in  today's 
proposed  NESHAP. 

The  EPA  teikes  comment  on  proposed 
compliance  demonstration  requirements 
proposed  in  this  rulemaking  and 
specifically  invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards.  Commenters 
should  also  explain  why  this  proposed 
rule  should  adopt  them  in  lieu  of  EPA's 
standards.  Emission  test  methods  and 
performance  specifications  submitted 
for  evaluation  should  be  accompanied 
with  a  basis  for  the  recommendation, 
including  method  validation  data  and 
the  procedure  used  to  validate  the 
candidate  method  (if  method  other  than 
Method  301,  40  CFR  part  63,  appendix 
A,  was  used). 

List  of  Sub)ects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances,  Intergovenunental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  4,  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  tide  40,  chapter  I,  part  63  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  proposed  to  be  amended 
by  adding  subpart  J  to  read  as  follows: 

Subpart  J — National  Emission 
Standards  for  (Hazardous  Air  Pollutants 
for  Polyvinyl  Chloride  and  Copolymers 
Production 

Sec. 

What  This  Subpart  Covers 

63.210  What  is  the  purpose  of  this  subpart? 

63.211  Am  I  subject  to  this  subpart? 

63.212  What  parts  of  my  facility  does  this 
subpart  cover? 


63.213  When  do  I  have  to  comply  with  this 
subpart? 

Standards  and  Compliance  Requirements 

63.214  What  are  the  requirements  1  must 
comply  with? 

Other  Requirements  and  Information 

63.215  What  General  Provisions  apply  to 
me? 

63.216  Who  administers  this  subpart? 

63.21 7  What  definitions  apply  to  this 
subpart? 

What  This  Subpart  Covers 

§  63.21 0    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  polyvinyl 
chloride  (PVC)  and  copolymers 
production. 

§  63.21 1     Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  PVC  plant,  as 
defined  in  40  CFR  61.61(c)  that  is  a 
major  source  of  hazardous  air  pollutants 
(HAP)  emissions  or  that  is  located  at,  or 
is  part  of,  a  major  source  of  HAP 
emissions. 

(b)  You  are  a  major  source  of  HAP 
emissions  if  you  own  or  operate  a  plant 
site  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  10  tons 
(9.07  megagrams)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of  25 
tons  (22.68  megagrams)  or  more  per 
year. 

§  63.21 2    What  parts  of  my  facility  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new 
or  existing  affected  soiu-ce  at  PVC  and 
copolymer  production  operations. 

(b)  The  affected  source  subject  to  this 
subpart  is  the  collection  of  all 
equipment  and  activities  necessary  to 
produce  PVC  and  copolymers.  This 
subpcirt  applies  to  the  PVC  and 
copolymers  production  operations  that 
meet  the  applicability  criteria  at  40  CFR 
61.60(a)(3). 

(c)  An  affected  source  does  not 
include  portions  of  your  PVC  and 
copolymers  production  operations  that 
meet  the  criteria  at  40  CFR  61.60(b)  or 
(c). 

(d)  An  affected  source  is  a  new 
affected  soiuce  if  you  commenced 
construction  or  reconstruction  of  the 
affected  source  after  December  8,  2000. 

(e)  An  affected  source  is  existing  if  it 
is  not  new. 

§  63.21 3    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  affected  source, 
you  must  comply  with  this  subpart 
according  to  paragraphs  (a)(1)  and  (2)  of 
this  section: 


(1)  If  you  startup  your  affected  source 
before  [the  effective  date  of  this 
subpart],  then  you  must  comply  with 
the  standards  in  this  subpart  no  later 
than  [the  effective  date  of  this  subpart). 

(2)  If  you  startup  your  affected  source 
after  [the  effective  date  of  this  subpart], 
then  you  must  comply  with  the 
standards  in  this  subpart  upon  startup 
of  your  affected  soiux:e. 

(b)  If  you  have  an  existing  affected 
source,  you  must  be  in  compliance  with 
the  standards  in  this  subpart  by  [the 
effective  date  of  this  subpart]. 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP  and  an  affected  source  subject 
to  this  subpart,  paragraphs  (c)(1)  and  (2) 
of  this  section  apply. 

(1)  An  area  source  that  meets  the 
criteria  of  a  new  affected  source  as 
specified  at  §  63.212(d)  must  be  in 
compliance  with  this  subpart  upon 
becoming  a  major  source. 

(2)  An  area  soiux;e  that  meets  the 
criteria  of  an  existing  affected  source  as 
specified  at  §  63.212(e)  must  be  in 
compliance  with  this  subpart  upon 
becoming  a  major  source. 

Standards  and  Compliance 
Requirements 

§  63.214    What  are  the  requirements  I  must 
comply  with? 

You  must  meet  all  the  requirements  in 
40  CFR  part  61,  subpart  F,  as  they 
pertain  to  processes  that  manufacture 
polymerized  vinyl  chloride.  These 
requirements  include  the  emission 
standards  and  compliance,  testing, 
monitoring,  notification,  recordkeeping, 
and  reporting  requirements. 

Other  Requirements  and  Information 

§  63.21 5    What  General  Provisions  apply  to 
me? 

(a)  All  the  provisions  in  40  CFR  part 
61,  subpart  A,  apply  to  this  subpart. 

(b)  The  provisions  in  subpart  A  of  this 
part  also  apply  to  this  subpart  as 
specified  in  fb)(l)  through  (3)  of  this 
section. 

(1)  The  general  applicability 
provisions  in  §  63.1(a)(1)  through  (8) 
and  (13)  through  (14). 

(2)  The  specific  applicability 
provisions  in  §  63.1(b)  through  (e) 
except  for  the  reference  to  §  63.10  for 
recordkeeping  procedures. 

(3)  The  construction  and 
reconstruction  provisions  in  §■63.5 
except  for  the  references  to  §  63.6  for 
compliance  procediu-es  and  the 
references  to  §  63.9  for  notification 
procedures. 


§  63.21 6    Who  administers  this  subpart? 

(a)  This  subpart  can  be  administered 
by  us,  the  EPA,  or  a  delegated  authority 
such  as  yoiu-  State,  local,  or  tribal 
agency.  If  the  EPA  Administrator  has 
delegated  authority  to  your  State,  local, 
or  tribal  agency,  then  that  agency  has 
the  primary  authority  to  administer  and 
enforce  this  subpart.  You  should  contact 
your  EPA  Regional  Office  to  find  out  if 
the  authority  to  implement  and  enforce 
this  subpart  is  delegated  to  your  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  subpart  E  of  this  part,  the 
authorities  contained  in  paragraphs 
(b)(1)  through  (5)  of  this  section  are 
retained  by  the  Administrator  of  EPA 
and  are  not  transferred  to  the  State, 
local,  or  tribal  agency. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emissions  standards  in 
§§63.211,  63.212  and  63.214  under  40 
CFR  61.12(d)  .  Where  Uiese  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart. 

(2)  [Reserved] 

(3)  Approval  of  major  alternatives  to 
test  methods  under  40  CFR  61.13(h)  and 
as  defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  under  40  CFR  61.14(g)  and 
as  defined  in  §63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under  40 
CFR  61.10  and  as  defined  in  §63.90.  • 

§  63.21 7    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in:  the  Clean  Air  Act;  40  CFR 
61.02  of  this  chapter,  the  NESHAP 
General  Provisions;  40  CFR  61.61.  Uie 
Vinyl  Chloride  NESHAP;  and.  §  63.2.  in 
regard  to  terms  used  in  §§  63.1  and  63.5. 
(FR  Doc.  00-31332  Filed  12-7-00:  8:45  am] 
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SUMMARY:  The  EPA  proposes  to  delete 
the  releases  from  the  University  of 
Mimiesota  Rosemount  Research  Center 
Superfund  site  (Site)  from  the  NPL  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  appendix  B  to  Part 
300  of  the  National  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  EPA 
has  determined  that  the  Site  ciurently 
poses  no  significant  threat  to  public 
health  or  the  environment,  as  defined  by 
CERCLA,  and  therefore,  further 
remedial  measures  under  CERCLA  are 
not  appropriate.  We  are  publishing  this 
proposed  rule  without  prior  notification 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  dissenting  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
dissenting  comments  are  received,  the 
deletion  will  become  effective.  If  EPA 
receives  dissenting  comments,  the  direct 
final  action  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

DATES:  Comments  concerning  this 
Action  must  be  received  by  January  8, 
2001. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard,  Associate  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency  (SR-6J},  77  W. 
Jackson,  Chicago,  IL  60604. 
Comprehensive  information  on  this  Site 
is  available  through  the  public  docket 
which  is  available  for  viewing  at  the 
Site  Information  Repository  at  the 
following  location:  the  Minnesota 
Pollution  Control  Agency,  520  Lafayette 
Road  North,  Saint  Paul,  Minnesota 
55155-4184. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  Associate  Remedial 
Project  Manager  at  (312)  886-7253, 
written  correspondence  can  be  directed 
to  Ms.  Beard  at  U.S.  Environmental 
Protection  Agency,  (SR-6J)  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Action  which  is  located  in  the 
Rules  Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR., 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR.,  1987  Comp.:  p.  193. 


Dated:  November  28,  2000. 

Elissa  Speizman, 

Acting  Regional  Administrator,  EPA  Region 
V. 

IFR  Doc.  00-31192  Filed  12-7-00:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[PR  Docket  No.  92-257;  RM-9664;  FCC  00- 
370] 

Maritime  Communications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  In  this  document,  the 
Commission  proposes  to  amend  the 
rules  governing  Automated  Maritime 
Telecommunications  Systems  (AMTS) 
and  high  seas  public  coast  stations.  The 
Commission  proposes,  among  other 
things,  to  designate  licensing  regions 
and  authorize  one  licensee  for  each 
currently  unassigned  AMTS  frequency 
block  on  a  geographic  basis;  to  allow 
partitioning  and  disaggregation  for 
AMTS  geographic  licensees, 
disaggregation  for  site-based  AMTS 
licensees,  and  partitioning  for  most  high 
seas  public  coast  station  licensees;  and 
to  establish  competitive  bidding 
procedures  to  resolve  mutually 
exclusive  applications  for  AMTS  and 
high  seas  pubUc  coast  spectrum.  These 
proposed  rules  shoidd  increase  the 
number  and  types  of  communications 
services  available  to  the  maritime 
commimity. 

DATES:  Comments  are  due  February  6, 
2001,  Reply  Comments  are  due  March  8, 
2001. 

ADDRESSES:  Parties  who  choose  to  file 
comments  by  paper  must  file  an  original 
and  four  copies  to  the  Commission's 
Secretary,  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  Room  TW-A325,  Washington, 
DC  20554.  Comments  may  also  be  filed 
using  the  Commission's  Electronic 
Filing  System,  which  can  be  accessed 
via  the  Internet  at  www.fcc.gov/e-file/ 
ecfs.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Fickner,  Policy  and  Rules  Branch, 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommimications 
Bureau  at  (202)  418-0680. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Commission's  Third  Notice  of 
Proposed  Rule  Making  (3rd  NPRM),  PR 


Docket  No.  92-257,  FCC  00-370, 
adopted  October  13,  2000,  and  released 
on  November  16,  2000.  The  full  text  of 
this  3rd  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.. 
Washington,  DC  20037.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov/WireIess/Orders/2000/ 
fcc00370.txt.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418^ 
0260  or  TTY  (202)  418-2555. 

Summary  of  the  3rd  NPRM 

2.  The  Commission  proposes  a 
transition  from  the  site-based  licensing 
approach  to  geographic  area  licensing 
because  such  an  approach  would  speed 
assignment  of  subsequent  AMTS 
licenses,  reduce  processing  burdens  on 
the  Commission,  facilitate  the 
expansion  of  existing  AMTS  systems 
and  the  development  of  new  AMTS 
systems,  eliminate  inefficiencies  arising 
from  the  intricate  web  of  relationships 
created  by  site-specific  authorization, 
and  enhance  regulatory  symmetry. 

3.  The  Commission  seelts  comment  on 
whether  the  use  of  band  manager 
licensing  may  be  an  appropriate 
alternative  method  of  accomplishing  the 
objectives  that  it  strives  to  achieve 
through  its  partitioning  and 
disaggregation  rules.  Band  managers 
would  be  a  class  of  Commission 
licensee  that  would  engage  in  the 
business  of  making  spectrum  available 
for  use  by  others  through  private, 
written  contracts. 

4.  The  Commission  seeks  comment,  in 
light  of  its  continuing  commitment  to 
take  measures  to  ensure  that  the  current 
and  future  communications  needs  of  the 
public  safety  community  are  addressed, 
on  whether  it  should  take  any  steps  to 
facilitate  use  of  AMTS  spectrum  by 
public  safety  entities,  including  setting 
aside  some  channels  for  public  safety 
use. 

5.  The  Commission  proposes  to 
modify  the  requirement  that  AMTS 
stations  must  serve  a  waterway  because 
it  is  inconsistent  with  geographic 
licensing  and  could  prevent  service 
from  being  offered  in  some  licensing 
areas.  Therefore,  the  Commission  seeks 
comment  on  its  proposal  that  stations 
may  be  placed  anywhere  within  a 
licensee's  service  area  so  long  as 
marine-originating  traffic  is  given 
priority  and  incumbent  operations  are 
protected.  It  also  seeks  comment  on  its 


proposal  that  licensees  whose  service 
areas  encompass  certain  major 
waterways  be  required  to  provide 
coverage  to  those  waterways,  as  is 
required  of  VHF  public  coast  geographic 
licensees. 

6.  The  Commission  proposes  to 
authorize  two  geographic  area  licensees 
in  each  licensing  area,  with  each 
licensee  authorized  to  use  one  of  the 
two  AMTS  frequency  blocks  because  it 
concludes  that  this  will  promote 
competition  in  the  maritime  CMRS 
marketplace.  Under  this  proposal, 
incumbent  AMTS  licensees  would  be 
permitted  to  operate  their  systems 
indefinitely,  and  incimibents  and 
geographic  licensees  would  have  to 
afford  each  other  interference 
protection. 

7.  The  Commission  proposes  to 
license  HF  public  coast  station 
radiotelephone  frequency  pairs 
individually,  rather  than  in  blocks,  due 
to  this  frequency's  propagation 
characteristics  and  insufficient  demand. 

8.  The  Commission  also  proposes  to 
redistribute  radiotelephone  frequency 
pairs  by  permitting  MF  private  coast 
stations  to  use  unassigned  public  coast, 
station  radiotelephone  frequency  pairs 
in  the  2  MHz  band  for  non-CMRS 
services  because  it  will  promote  the 
more  efficient  use  of  maritime  spectrum 
and  reduce  congestion  for  MF  private 
coast  licensees. 

9.  Finally,  the  Commission  concludes 
that  the  engineering  study  requirement 
for  new  AMTS  stations  that  are  not  fill- 
in  stations  should  not  be  eliminated 
because  it  continues  to  be  a  critical 
mechanism  for  protecting  television 
reception. 

Regulatory  Flexibility  Analysis 

10.  As  required  by  the  RFA,  the 
Commission  has  prepared  this  present 
IRFA  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
policies  and  rules  proposed  in  the  Third 
Further  Notice  of  Proposed  Rule  Making 
(3rd  FNPRM).  Written  public  comments 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  3rd  FNPRM 
provided  in  the  item.  The  Commission 
will  send  a  copy  of  the  3rd  FNPRM, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  3rd  FNPRM  and 
IRFA  (or  siunmaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 


A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

11.  Our  objective  is  to  determine 
whether  it  is  in  the  public  interest, 
convenience,  and  necessity  to  simplify 
our  licensing  process  for  AMTS  and 
high  seas  public  coast  stations.  These 
proposals  include  (1)  converting 
licensing  of  AMTS  coast  station 
spectrum  from  site-based  to  geographic 
area  licensing,  (2)  simplifying  the  AMTS 
licensing  procedures  and  rules,  (3) 
increasing  AMTS  and  high  seas  public 
coast  station  licensee  flexibility  to 
provide  service  over  a  wide  area,  and  (4) 
employing  the  Commission's  Part  1 
standardized  competitive  bidding 
procedvues  to  resolve  mutually 
exclusive  applications.  In  addition,  we 
temporarily  suspend  the  acceptance  and 
processing  of  certain  AMTS  and  high 
seas  public  coast  station  applications 
because  we  believe  that  after  the  public 
has  been  placed  on  notice  of  our 
proposed  rule  changes,  continuing  to 
accept  new  applications  under  the 
current  rules  would  impair  the 
objectives  of  this  proceeding.  These 
proposed  rules  and  actions  should 
increase  the  number  and  types  of 
communications  services  available  to 
the  maritime  community. 

B.  Legal  Basis: 

1.  Authority  for  issuance  of  this  item 
is  contained  in  sections  4(i),  4(j),  7(a), 
302,  303(b),  303(f),  303(g),  303(r),  307(e), 
332(a),  and  332(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 
157(a),  302,  303(b),  303(f),  303(g),  303(r), 
307(e),  332(a),  and  332(c). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

13.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  die  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independenUy 


owned  and  operated  and  is  not 
dominant  in  its  field." 

14.  The  proposed  rules  would  affect 
licensees  using  AMTS  and  high  seas 
public  coast  spectrum.  In  the  Third 
Report  and  Order  in  this  proceeding,  the 
Commission  defined  the  term  "small 
entity"  specifically  applicable  to  public 
coast  station  licensees  as  any  entity 
employing  less  than  1,500  persons, 
based  on  the  definition  under  the  Small 
Business  Administration  rules 
applicable  to  radiotelephone  service 
providers.  See,  Amendment  of  the 
Commission's  Rules  Concerning 
Maritime  Communications,  Third 
Report  and  Order  and  Memorandiun 
Opinion  and  Order,  13  FCC  Red  19853, 
19893  (1998)  (citing  13  CFR  121.201, 
Standard  Industrial  Classification  (SIC) 
Code  4812).  Since  the  size  data 
provided  by  the  Small  Business 
Administration  does  not  enable  us  to 
make  a  meaningful  estimate  of  the 
number  of  AMTS  and  high  seas  public 
coast  station  licensees  that  are  small 
businesses,  we  have  used  the  1992 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Biueau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
in  1992  had  1.000  or  more  employees. 
Thus,  we  estimate  that  no  fewer  than 
1,166  small  entities  will  be  affected. 
Any  entity  that  is  capable  of  providing 
radiotelephone  service  is  eligible  to 
hold  a  public  coast  license.  Therefore, 
we  seek  comment  on  the  number  of 
small  entities  that  use  AMTS  and  high 
seas  public  coast  spectrum  and  the 
nimiber  of  small  entities  that  are  likely 
to  apply  for  licenses  imder  the  various 
proposals  described  herein. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

15.  We  will  award  licenses  by 
competitive  bidding  where  mutually 
exclusive  applications  are  filed.  Prior  to 
auction,  all  applicants,  including  small 
businesses,  will  be  required  to  submit 
an  FCC  Form  175,  OMB  Clearance 
Number  3060-0600.  If  we  use  small 
business  definitions  for  the  purpose  of 
providing  bidding  credits  to  auction 
participants,  then  all  small  businesses 
that  choose  to  participate  in  these 
services  will  be  required  to  demonstrate 
that  they  meet  the  criteria  set  forth  to 
qualify  as  small  businesses,  as  required 
under  part  1 ,  Subpart  Q  of  the 
Commission's  Rules.  See  47  CFR  part  1, 
Subpart  Q.  Any  small  business 
applicant  wishing  to  avail  itself  of  small 
business  provisions  will  need  to  make 
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the  general  financial  disclosures 
necessary  to  establish  that  the  small 
business  is  in  fact  small.  The  estimated 
time  for  filling  out  an  FCC  Form  1 75  is 
45  minutes.  Each  applicant  will  have  to 
submit  information  regarding  the 
ownership  of  the  applicant,  any  joint 
venture  arrangements  or  bidding 
consortia  that  the  applicant  has  entered 
into,  and,  if  claiming  eligibility  for 
bidding  credits,  financial  information 
demonstrating  that  the  applicant 
qualifies  as  a  small  business.  Applicants 
that  do  not  have  audited  financial 
statements  available  will  be  permitted  to 
certify  the  validity  of  their  financial 
showings.  While  many  small  businesses 
have  chosen  to  employ  attorneys  prior 
to  filing  an  application  to  participate  in 
an  auction,  the  rules  are  intended  to 
enable  a  small  business  to  file  an 
application  on  its  own  using  the  short 
form  application  preparation  guidelines 
that  are  made  available  by  the 
Commission  before  any  auction.  When 
an  applicant  wins  a  license,  it  will  be 
required  to  submit  an  FCC  Form  601 
license  application,  which  will  require 
technical  information  regarding  the 
applicant's  proposals  for  providing 
service  and  other  information.  This 
application  will  require  information 
provided  by  an  engineer  who  will  have 
knowledge  of  the  system's  design.  The 
estimated  time  for  completing  an  FCC 
Form  601  is  one  hour  and  fifteen 
minutes. 

E.  Significant  Alternatives  Minimizing 
the  Economic  Impact  on  Small  Entities 

16.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

17.  hi  the  3rd  FNPRM,  the 
Commission  proposes  that  the  part  1 
unjust  enrichment  provisions  will 
govern  partitioning  and  disaggregation 
arrangements  involving  AMTS  licenses 
owned  by  small  businesses  that  were 
afforded  a  bidding  credit  and  later  elect 
to  partition  or  disaggregate  their  licenses 
to  an  entity  that  does  not  qualify  as  a 
small  business.  The  alternative  to 
applying  the  unjust  enrichment 
provisions  would  be  to  allow  an  entity 


who  had  benefited  from  the  special 
bidding  provisions  for  small  businesses 
to  become  unjustly  enriched  by 
partitioning  or  disaggregating  its 
licenses  to  parties  that  do  not  qualify  for 
such  benefits. 

18.  The  3rd  FNPRM  solicits  comment 
on  a  variety  of  alternatives  set  forth 
herein.  Any  significant  alternative 
presented  in  the  conunents  will  be 
considered. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

List  of  Subjects  47  CFR  Parts  13  and  80 

Communications  equipment,  Radio. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  00-31309  Filed  12-7-00;  8:45  am] 
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RIN  2137-AD24 

Controlling  Corrosion  on  Hazardous 
Liquid  and  Carbon  Dioxide  Pipelines 

AGENCY:  Research  and  Special  Programs 

Administi-ation  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  proposing  to  change 
some  of  the  corrosion  control  standards 
for  hazardous  liquid  and  carbon  dioxide 
pipelines.  The  proposed  changes  are 
based  on  our  review  of  the  adequacy  of 
the  present  standards  compared  to 
similar  standards  for  gas  pipelines  and 
acceptable  safety  practices.  The    , 
proposed  changes  are  intended  to 
improve  the  clarity  and  effectiveness  of 
the  present  standards  and  reduce  the 
potential  for  pipeline  accidents  due  to 
corrosion. 

DATES:  Persons  interested  in  submitting 
written  comments  on  the  proposed  rules 
must  do  so  by  February  6,  2001.  Late 
filed  comments  will  be  considered  so  far 
as  practicable. 

ADDRESSES:  You  may  submit  written 
comments  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventii  Sti^t,  SW.,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 


open  from  10:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays  when  the  facility  is 
closed.  Or  you  may  submit  written 
comments  to  the  docket  electronically  at 
the  following  web  address:  http:// 
dms.dot.gov.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  additional  filing 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow  by  phone  at  202-366-4559, 
by  fax  at  202-366-4566.  by  mail  at  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  or  by  e-mail  at 
buck.furrow@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Filing  Information,  Electronic  Access, 
and  General  Program  Information 

All  written  conunents  should  identify 
the  docket  and  notice  numbers  stated  in 
the  heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  conmients 
must  include  a  self-addressed  stamped 
postcard.  To  file  written  comments 
electronically,  cifter  logging  onto  http:// 
dms.dot.gov,  click  on  "Electronic 
Submission."  You  can  read  comments 
and  other  material  in  the  docket  at  this 
Web  address:  http://dms.dot.gov. 
General  information  about  oui  pipeline 
safety  program  is  available  at  this 
address:  http://ops.dot.gov. 

Background 

We  have  reviewed  the  corrosion 
control  standards  in  49  CFR  part  195  for 
hazardous  liquid  and  carbon  dioxide 
pipelines  to  see  if  any  standards  need  to 
be  made  clearer,  more  effective,  or 
consistent  with  acceptable  safety 
practices.  Although  the  likelihood  of 
corrosion-caused  accidents  harming 
people  or  the  environment  is  relatively 
low,  we  undertook  the  review  because 
corrosion  is  the  second  leading  cause  of 
reported  accidents  on  hazardous  liquid 
pipelines,  and  improving  the  standards 
has  the  potential  to  reduce  the  number 
of  futiu'e  accidents.^ 

The  review  began  September  8,  1997, 
when  we  held  a  public  meeting  on  how 
the  part  195  corrosion  control  standards 
and  the  corrosion  control  standards  for 
gas  pipelines  in  49  CFR  part  192  might 
be  improved  (62  FR  44436;  Aug.  21, 
1997).  To  attract  participation  by 
corrosion  experts,  we  held  the  public 
meeting  in  Oakbrook,  Illinois,  in 
conjunction  with  meetings  of  NACE 
International,  a  professional  technical 
society  dedicated  to  corrosion  control. 


'  For  the  period  1986  through  1999,  corrosion 
caused  25  percent  of  all  incidents  reported  under 
Part  195;  3  percent  of  all  deaths:  2  percent  of  all 
injuries:  and  19  percent  of  all  property  damage. 


The  Oakbrook  meeting  focused  on 
whether  we  should  incorporate  by 
reference  NACE  Standard  RP0169-96, 
"Control  of  External  Corrosion  on 
Underground  or  Submerged  Metallic 
Piping  Systems,"  as  a  substitute  for  all 
or  some  of  the  part  192  and  part  195 
standards.  Two  other  significant  topics 
were  whether  part  192  and  part  195 
corrosion  control  standards  need  to  be 
updated  to  ensure  safety,  and  whether 
gas,  hazardous  liquid,  and  carbon 
dioxide  pipelines  should  be  subject  to 
the  same  corrosion  control  standards. 

For  technical  and  other  reasons, 
including  the  document's  non- 
mandatory  style,  most  meeting 
participants  and  subsequent 
commenters  opposed  incorporating  the 
entire  NACE  Standard  RP0169-96  by 
reference.  But  participants  agreed 
universally  that  part  192  and  part  195 
corrosion  control  standards  are  largely 
sufficient,  and  although  some  changes 
may  be  needed,  the  standards  should  be 
generally  the  same. 

Toward  this  end,  we  began  to 
consider  whether  the  more 
comprehensive  part  192  standards, 
possibly  with  some  changes,  would  be 
appropriate  for  hazardous  liquid  and 
carbon  dioxide  pipelines.  For  technical 
input,  we  met  from  time  to  time  with 
representatives  of  NACE,  the  pipeline 
industry,  and  state  pipeline  safety 
agencies.  At  these  meetings,  we  also 
examined  whether  the  part  192 
standards  need  to  be  more  effective  or 
clearer.  As  guidance  for  this  assessment, 
the  meeting  participants  developed  the 
following  principles: 

•  Evaluate  existing  data  and  use  the 
evaluation  to  assess  the  need  to  change 
standards. 

•  Continue  to  improve  public  safety 
and  environmental  protection. 

•  Assess  the  need  for  corrosion 
control  standards  throughout  the 
national  pipeline  system  based  on  the 
risk  associated  with  different  parts  of 
the  system. 

•  Upgrade  regulations. to  allow  for 
futiue  changes  in  pipeline  industry 
technology  and  operating  practices  as 
appropriate. 

•  Strive  for  uniform  interpretation/ 
enforcement. 

•  To  the  extent  practicable,  involve 
all  interested  parties  in  assessing  the 
need  to  change  standards. 

•  Use  the  new  cost/benefit  policy 
framework  being  developed  for  RSPA's 
pipeline  safety  advisory  committees  in 
determining  the  costs  and  benefits  of 
potential  changes  to  standards. 

•  Achieve  balance  between 
}erformance  and  prescriptive  language. 


•  Develop  performance  measiu^s  to 
assess  the  effectiveness  of  corrosion 
control  programs. 

•  Focus  on  managing  corrosion  to 
maintain  pipeline  integrity. 

•  Provide  adequate  regulatory 
flexibility  to  allow  operators  to 
implement  alternative  measures  that 
meet  the  performance  requirements  of 
the  corrosion  regulations. 

The  meetings  left  us  with  various 
concerns  about  the  total  effectiveness 
and  clarity  of  the  part  192  corrosion 
control  standards  and  the  suitability  of 
applying  those  standards  to  hazardous 
liquid  and  carbon  dioxide  pipelines.  We 
also  knew  that  the  National  Association 
of  Pipeline  Safety  Representatives 
(NAPSR),  the  Gas  Piping  Technology 
Committee  (GPTC),  and  the  National 
Transportation  Safety  Board  (NTSB)  had 
at  various  times  recommended  changes 
to  part  192  and  part  195  corrosion 
control  standards.  So,  to  get  public 
comment  on  our  concerns  and  the 
recommended  changes,  we  held  another 
public  meeting  on  April  28,  1999,  in 
San  Antonio,  Texas  (64  FR  16885;  April 
7,  1999).  We  also  invited  comments  on 
the  idea  of  allowing  operators  to  follow 
their  own  corrosion  management  plans 
or  NACE  Standard  RP0169-96  as  an 
cJtemative  to  all  or  part  of  the  part  192 
or  part  195  corrosion  control  standards. 

San  Antonio  Meeting 

At  least  180  persons  attended  the  San 
Antonio  public  meeting.  However,  only 
a  few  persons  made  oral  statements, 
which  are  summarized  as  follows: 

The  Interstate  Natiiral  Gas  Association 
of  America  (INGAA)  said  that  based  on 
the  record  of  low  numbers  of  deaths  and 
injuries,  not  much  change  in  the  part 
192  standards  is  needed,  even  if 
corrosion  is  the  second  leading  cause  of 
reported  pipeline  incidents.  INGAA 
attributed  the  good  safety  record  to 
proper  management  of  risk,  saying  it 
would  be  nonproductive  if  changes  to 
generally  applicable  safety  standards 
caused  operators  to  shift  tbeir  limited 
resources  away  from  higher  risk  areas. 
INGAA  emphasized  the  use  of  cost/ 
benefit  assessment  in  determining  the 
need  for  new  or  revised  standards.  At 
least  two  other  meeting  participants 
(Enron  and  Columbia  Gulf)  expressed 
support  i  jr  INGAA's  views. 

Tne  American  Gas  Association  (AGA) 
and  American  Public  Gas  Association 
(APGA)  jointiy  made  a  statement  similar 
to  INGAA's  and  pointed  out  that  DOT 
safety  statistics  do  not  justify  changes  in 
the  present  standards.  AGA/APGA 
fiuther  noted  that  corrosion  is  not  the 
second  leading  cause  of  incidents  on  gas 
distribution  lines,  but  the  last  cause, 
resulting  in  about  4  percent  of  all 


reported  incidents.  The  views  of  AGA/ 
APGA  were  supported  by  at  least  one 
other  meeting  participant  (Coliunbia 
Gulf)  and  by  a  majority  of  the  persons 
who  submitted  written  comments  to  the 
docket  after  the  meeting.  These 
subsequent  written  comments  are 
condensed  below  imder  the  "Comments 
after  San  Antonio"  subheading. 

Another  participant.  Global  Cathodic 
Protection,  submitted  a  statement, 
backed  by  72  corrosion  control 
practitioners,  that  cathodic  protection 
criteria  in  appendix  D  of  part  192  are 
preferred  to  die  criteria  in  NACE 
Standard  RP0169-96. 

Equilon  Enterprises,  an  operator  of 
petroleum  pipelines,  did  not  support 
the  alternative  of  corrosion  management 
plans,  because  of  the  biu^en  of  review 
by  government  and  the  possibility  that 
government  reviewers  and  operator 
personnel  may  not  be  equally  quahfied 
to  evaluate  the  plans.  In  addition, 
Equilon  said  that  removing  unnecessary 
differences  between  part  192  and  part 
195  standards  would  minimize 
confusion  and  disagreements  between 
operators  and  government  inspectors. 
On  other  points  raised  in  the  meeting 
notice,  Equilon  preferred  that  part  195 
not  refer  to  NACE  Standard  RP0169-96. 
But,  Equilon  did  support  the  need  for 
qualification  requirements  for  bosses 
who  lead  corrosion  control  programs, 
and  it  thought  the  part  192  standards 
should  disallow  the  use  of  bare 
unprotected  pipe. 

An  engineering  consultant  said  the 
"instant-off'  approach  to  measuring 
cathodic  protection  was  excessive. 
Similarly,  the  Equilon  representative 
said  that  across-the-board  use  of  the 
negative  850  mV  criterion  with  instant- 
off  readings  is  not  productive,  and  that 
the  100  mV  criterion  is  more  cost- 
effective  in  many  cases.  A  university 
professor  said  that  corrosion  control 
technicians  do  not  do  instant-off  tests 
the  same  way.  But  another  engineering 
consultant  noted  that  NACE  has  a 
companion  standard  that  covers  instant- 
off  tests:  TM0497-97,  Measxirement 
Techniques  Related  to  Criteria  for 
Cathodic  Protection  on  Underground  or 
Submerged  Metallic  Piping  Systems. 

Conunents  Submitted  After  the  San 
Antonio  Meeting 

Following  the  San  Antonio  public 
meeting,  the  docket  remained  open  to 
receive  written  comments  on  the 
matters  addressed  in  the  meeting  notice. 
Sixty-two  persons  filed  written 
comments.  These  commenters  included 
pipeline  safety  agencies  in  Arizona  and 
Iowa,  two  corrosion  control  firms 
(Corrosion  Control  International  and 
Global  Cathodic  Protection),  two 
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operators  of  petroleum  pipelines  (Mobil 
CorporatioD  and  Tosco  Refining 
Company),  seven  pipeline  trade 
associations  (American  Gas  Association 
(AGA),  American  Public  Gas 
Association  (APGA),  Interstate  Natural 
Gas  Association  of  America,  New 
England  Gas  Association,  New  York  Gas 
Group,  Ohio  Gas  Association,  and 
American  Petroleum  Institute),  six 
operators  of  interstate  gas  pipelines 
(CMS  Energy,  Columbia  Energy  Group, 
Duke  Energy,  Enron  Gas  Pipeline  Group, 
KN  Energy,  and  Phillips  Pipe  Line 
Company),  and  43  local  gas  distribution 
companies. 

General  Comments.  Most  of  the 
written  conunents  specifically  address 
RSPA  concerns  and  other  topics  in  the 
San  Antonio  meeting  notice.  Still,  there 
were  some  general  comments:  Two  gas 
distribution  operators  said  that 
requiring  operators  to  cathodically 
protect  cast  iron  or  ductile  iron  pipe 
would  have  a  big  impact  on  the 
distribution  industry.  These  operators 
also  suggested  that  small  fittings  made 
of  copper  or  brass  and  steel  fittings  with 
a  corrosion  resistant  coating  should  be 
exempt  from  cathodic  protection 
requirements.  Other  rule  changes  they 
suggested  were  intended  to  yield 
savings  by  specifying  that  electronic  or 
remote  data  collection  can  be  used  to 
meet  the  monitoring  requirements  and 
by  extending  the  interval  for  monitoring 
rectifiers  from  every  2  months  to  twice 
a  year,  particularly  for  newly 
manufactured  devices. 

AGA/APGA  welcomed  minor  rule 
changes  that  address  clarity, 
consistency,  technology,  but  said  that 
sweeping  changes  are  not  justified  by 
the  safety  data.  They  advised  us  to  use 
cost/benefit  assessment  and  non- 
regulatory  approaches  to  perceived 
problems.  Of  the  62  commenters,  42 
expressed  support  for  the  joint 
conunents  of  AGA/APGA.  Others,  such 
as  Mobil  Corporation,  Enron,  and  the 
New  England  Gas  Association,  similarly 
expressed  doubt  that  substantial 
changes  to  the  standards  were 
warranted  in  view  of  the  incident 
record.  One  commenter,  Kansas  Gas 
Service,  backed  up  its  claim  that  the 
present  standards  are  adequate  by 
referring  to  its  own  record:  no  reported 
incidents  for  the  period  1989-98.  Tosco 
Refining  stated  that  making  the 
corrosion  control  maintenance 
requirements  in  Parts  192  and  195  alike 
would  mitigate  compliance  difficulties 
for  companies  that  operate  both  gas  and 
petroleum  pipelines. 

Comments  on  RSPA  Concerns:  This 
section  of  the  preamble  includes 
sunmiaries  of  comments  that 
specifically  address  RSPA's  concerns 


about  whether  certain  provisions  of  Part 
192  corrosion  control  standards  need  to 
be  unproved.  The  AGA/APGA 
comments  are  identified  because  many 
commenters  supported  the  AGA/APGA 
views.  Summaries  of  comments  on 
changes  recommended  by  NAPSR, 
GPTC,  and  NTSB,  on  alternatives,  and 
on  topics  included  in  the  "Public 
Participation"  section  of  the  meeting 
notice  are  discussed  afterward. 

Section  192.453    Personnel 
Qualification 

RSPA  Concern:  In  view  of  the 
proposed  rules  on  qualification  of 
pipeline  personnel  (63  FR  57269;  Oct. 
27,  1998)2,  are  more  specific 
qualification  standards  needed  for 
individuals  who  direct  or  carry  out 
corrosion  control  procedures? 

Comments:  All  23  conunents  on  this 
concern  opposed  changing  §  192.453. 
They  said  either  the  existing  rule  is 
adequate  or  the  proposed  rules  on 
personnel  qualification  are  sufficient. 
Most  of  these  commenters  also  opposed 
establishing  specific  technical 
qualifications  for  company  managers. 
They  said  these  persoimel  need  more 
business  than  technical  knowledge  to 
assure  that  corrosion  and  other 
maintenance  problems  are  handled 
economically.  AGA/APGA  suggested 
that  any  remaining  qualification  issues 
be  addressed  in  a  non-regulatory  way 
through  ongoing  discussions  with 
industry  training  representatives  at 
DOT'S  Transportation  Safety  Institute. 

Section  192.455    External  Convsion: 
New  Pipelines 

RSPA  Concern:  Should  a  cathodic 
protection  system  be  installed  on 
offshore  pipelines  in  less  than  one  year 
after  the  pipeline  is  constructed,  for 
example,  60  days,  because  of  the  strong 
corrosiveness  of  salt  water? 

Comments:  The  two  comments  on  this 
concern  favored  a  60-day  installation 
period. 

RSPA  Concern:  Is  it  in  the  interest  of 
safety  to  exempt  pipelines  in  particular 
envirorunents  and  temporary  pipelines 
from  the  coating  and  cathodic 
protection  requirements? 

Comments:  Three  commenters 
opposed  the  present  exemptions,  either 
because  corrosion  leaks  can  happen 
rapidly  or  because  the  installations  are 
so  varied  they  should  be  handled  by 
waivers  rather  than  general  exemption. 
At  the  same  time,  three  commenters 
supported  the  exemptions,  contending 
that  corrosion  is  usually  a  long  term 


■'  After  the  San  Antonio  meeting,  RSPA  adopted 
final  rules  on  personnel  qualification  that  closely 
paralleled  the  proposed  rule  (64  FR  46853;  Aug.  27, 
1999). 


problem,  many  envirorunents  are  not 
conducive  to  corrosion,  and  required 
monitoring  would  detect  incipient 
problems.  AGA/APGA  said  that  safety 
data  do  not  suggest  the  present 
exemptions  have  been  detrimental  to 
safety. 

Section  192.457    External  Corrosion: 
Existing  Pipelines 

RSPA  Concern:  Should  existing 
compressor,  regulator,  and  measuring 
station  piping  continue  to  be  excluded 
fi-om  the  requirement  to  cathodically 
protect  effectively  coated  transmission 
line  pipe? 

Comments:  Five  commenters  said  the 
piping  should  not  be  excluded,  arguing 
that  it  does  not  differ  fi-om  pipe  that 
must  be  protected  and  that  failures  at 
these  locations  may  have  serious 
consequences.  Three  other  commenters 
said  they  cathodically  protect  all  their 
compressor,  regulator,  and  measuring 
station  piping. 

RSPA  Concern:  Is  the  present 
requirement  to  cathodically  protect 
certain  older  existing  pipelines  only  in 
areas  of  "active  corrosion"  adequate  for 
public  safety?  If  not,  what  would  be  a 
cost-effective  alternative  standard? 

Comments:  Only  one  commenter 
opposed  the  present  rule.  This 
commenter  contended  that  the  entire 
pipeline  needs  protection  because  spot 
protection  moves  the  corrosion  problem 
to  other  places  on  the  line.  However,  13 
commenters,  including  AGA/APGA, 
supported  the  present  rule,  saying  that 
it  is  a  cost-effective  approach  to 
protecting  older  lines,  particularly  since 
not  all  corrosion  is  detrimental  to  safety. 
Another  conunenter  thought  that  adding 
cathodic  protection  to  old  bare  lines  in 
mildly  corrosive  or  non-corrosive  soils 
could  accelerate  the  rate  of  any 
localized  corrosion  that  might  exist. 

RSPA  Concern:  Is  the  meaning  of 
"active  corrosion"  clear  and  technically 
sound?  If  not,  how  should  it  be 
changed? 

Comments:  None  of  the  12  comments 
advocated  changing  the  present 
definition  of  "active  corrosion."  Five 
commenters,  including  AGA/APGA, 
thought  that  possible  changes  would  be 
more  prescriptive,  less  flexible,  or  not 
appropriate  for  all  areas. 

Section  192.461     External  Corrosion: 
Coating 

RSPA  Concern:  Should  the  implicit 
requirement  to  coat  field  joints  and 
repairs  be  expressly  stated? 

Comments:  Four  commenters  said  this 
requirement  should  be  expressly  stated. 
But  four  other  commenters  worried  that 
singling  out  any  item  would  raise 
questions  about  items  not  listed. 


Similarly,  another  commenter  thought 
the  implicit  requirement  was  adequate 
for  field  joints. 

RSPA  Concern:  Does  coating  need  to 
be  compatible  with  the  anticipated 
service  conditions,  including  the  effects 
of  temperature? 

Comments:  Foiu-  commenters  agreed 
that  such  service  compatibility  is 
necessary.  And  one  of  these  commenters 
suggested  that  a  performance  standard 
would  improve  the  effectiveness  of  the 
existing  rule  in  this  regard.  However, 
another  coijimenter  said  the  existing 
rule  is  adequate  because  service 
compatibility  is  implied. 

RSPA  Concern:  For  offshore 
pipelines,  during  installation,  are 
special  measiu-es  necessary  to  protect 
against  damage  to  coating,  including 
field  joint  coating;  and,  to  avoid 
mechanical  damage,  are  special  coatings 
needed  on  J-tubes,  I-tubes  and  pipelines 
installed  by  the  bottom  tow  method? 

Comments:  There  were  no  comments 
on  this  concern. 

Section  192.463    External  Corrosion: 
Cathodic  Protection  Criteria 

RSPA  Concern:  Are  the  cathodic 
protection  system  criteria  in  appendix  D 
of  part  192,  300  mV  shift  and  E-log-I, 
obsolete,  since  they  are  not  in  section  6 
of  NACE  Standard  RPOl 69-96?  If  so, 
should  operators  be  allowed  to  continue 
to  use  them  on  existing  pipe,  but  not 
new  pipe? 

Comments:  Three  commenters 
favored  dropping  these  two  criteria  or  at 
least  E-log-I  from  appendix  D.  Six  other 
commenters  said  they  would  support 
dropping  the  criteria  only  if  the  criteria 
were  known  to  be  ineffective  or  no 
longer  in  use.  One  commenter 
acknowledged  using  E-log-I  and  two 
others  said  the  two  criteria  are  adequate 
and  should  be  allowed.  AGA/APGA  and 
one  other  commenter  said  the  NACE 
standard  recognizes  the  use  of  other 
successful  criteria,  such  as  those  in 
appendix  D,  and  that  safety  data  do  not 
show  that  the  300  mV  shift  and  E-log- 
I  criteria  result  in  higher  leak  rates  or 
incidents. 

Section  192.465  External  Corrosion: 
Monitoring 

RSPA  Concern:  Does  the  sampling 
basis  prescribed  for  inspecting  short 
sections  of  mains  or  transmission  lines 
not  in  excess  of  100  feet  and  separately 
protected  service  lines  provide  effective 
corrosion  control,  particularly  as  it 
applies  to  service  lines  that  supply  gas 
to  public  buildings? 

Comments:  Two  commenters  thought 
the  present  rule  is  ineffective,  asserting 
that  a  single  inspection  is  not  enough  to 
assess  safety  over  a  10-year  period,  no 


matter  if  public  buildings  are  involved. 
However,  four  commenters  argued  that 
because  corrosion  is  slow,  there  has 
been  no  problem  in  sampling  pipe  to 
detect  corrosion  before  it  becomes 
critical.  And  two  commenters  said 
sampling  is  a  cost-effective  way  to 
monitor  scattered  sites.  AGA/APGA  and 
two  other  commenters  said  that  safety 
data  do  not  show  that  sampled  pipe  has 
more  corrosion-caused  leaks  than  other 
pipe.  Several  commenters  foresaw 
difficulties  in  defining  a  "public 
building."  Only  one  commenter  thought 
that  more  fi-equent  monitoring  is  needed 
for  lines  leading  to  public  buildings 
because  of  the  increased  potential  for 
serious  consequences. 

Section  192.467    External  Corrosion: 
Electrical  Isolation 

RSPA  Concern:  What  remedial  action 
is  needed  when  an  electrical  short  in  a 
casing  results  in  inadequate  cathodic 
protection  of  the  pipeline  outside  the 
casing? 

Comments:  Five  commenters  said 
these  shorts  should  be  cleared  because 
other  options  are  ineffective  and 
imposing  more  current  to  offset  the 
short  could  have  adverse  effects.  But 
two  other  commenters  said  that  clearing 
shorts  can  be  costly  if  the  line  must  be 
taken  out  of  service  or  replaced,  and 
that  there  is  no  consensus  on  adequate 
remediation.  Another  observation  by 
one  commenter  was  that  the  electrical 
isolation  requirements  are  not  needed 
since  cathodic  protection  has  to  meet 
the  criteria  for  adequacy. 

RSPA  Concern:  Snould  newly 
constructed  offshore  pipelines  be 
electrically  isolated  from  bare  steel 
platforms  imless  both  are  protected  as  a 
siiigle  unit? 

Comments:  The  lone  commenter  who 
addressed  this  concern  said  that 
isolation  is  needed,  yet  concluded  that 
a  rule  change  was  not  needed  because 
annual  siuveys  will  identify  any 
problem. 

RSPA  Concern:  Is  electrical  isolation 
needed  where  contact  with  abovegroimd 
structures  would  adversely  affect 
cathodic  protection? 

Comments:  One  commenter  said  we 
should  require  isolation  in  all  such 
cases.  Three  commenters  argued  that 
while  isolation  is  needed  a  rule  change 
is  not,  because  annual  siu^feys  will 
identify  any  problem.  Three  other 
commenters  argued  that  isolation  is  not 
needed  if  the  alternative  of  sufficient 
local  protection  is  applied. 

Section  192.471     External  Corrosion: 
Test  Leads 

RSPA  Concern:  Are  accessible  test 
leads  needed  on  offshore  risers  that  are 


electrically  isolated  and  not  accessible 
for  testing? 

Comments:  The  two  commenters  who 
addressed  this  concern  said  the  present 
rule  is  adequate  because  operators  must 
demonstrate  adequate  cathodic 
protection,  which  necessitates  test 
leads. 

RSPA  Concern:  For  aluminum 
pipelines,  should  all  test  leads  be 
insulated  aluminiun  conductors  and 
installed  to  avoid  harm  to  the  pipe? 

Comments:  There  were  two  comments 
on  this  concern.  One  said  test  leads  and 
connection  material  must  be  compatible 
with  aluminum.  The  other  said  test 
leads  must  be  insulated  aluminiun 
conductors  and  installed  to  avoid  harm 
to  the  pipe. 

Section  192.473    External  Corrosion : 
Interference  Currents 

RSPA  Concern:  Where  light  rail 
systems  exist,  should  operators 
specifically  be  required  to  identify  and 
test  for  stray  currents  and  keep  records 
of  the  test  results? 

Comments:  Foiu  commenters  said 
such  a  specific  requirement  was  needed 
for  light  rail.  But  three  commenters 
disagreed,  arguing  the  present  rule  is 
adequate  because  it  requires  operators  to 
test  for  all  sources  of  stray  ciurent, 
including  large  junk  yard  magnets  and 
electric  cranes. 

Section  192.475    Internal  Corrosion 

RSPA  Concern:  Are  special 
requirements  needed  to  deal  with  the 
problem  of  internal  corrosion  in  storage 
field  piping,  as  evidenced  by  piping 
leaks  in  West  Virginia  and  several 
Midwestern  states? 

Comments:  Three  conunenters  felt  the 
present  rule  is  adequate  for  all 
situations  and  specific  requirements  for 
storage  fields  are  not  needed.  In 
contrast,  one  commenter  thought  the 
rule  should  specifically  recognize  the 
problems  posed  by  such  piping  and 
require  more  coupons  or  traps  where 
liquid  might  collect,  pipe  design  that 
avpids  liquid  collection,  use  of  lined 
pipe,  periodic  pigging,  or  dehydration. 
Another  commenter  thought  operators 
should  have  to  prepare  a  procedtu*  and 
follow  it  to  minimize  internal  corrosion. 

Section  192.479    Atmospheric 
Corrosion:  General 

RSPA  Concern:  Should  new  and 
existing  pipelines  be  subject  to  the  same 
protection  requirements? 

Comments:  One  commenter  saw  no 
need  to  change  the  distinction  between 
new  and  existing  pipelines.  ^  Six  others 


'  For  new  aboveground  pipelines,  protection  is 
required  everywhere  the  pipeline  is  exposed  to  the 
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supported  treating  all  aboveground 
pipelines  alike  regardless  of  age,  but  two 
of  these  conunenters  said  the  rule 
should  apply  only  to  "active  corrosion," 
not  to  all  corrosion. 

RSPA  Concern:  Is  protection  needed 
where  corrosion  is  a  light  surface  oxide 
or  where  corrosion  will  not  likely  affect 
the  safe  operation  of  the  pipeline  before 
the  next  scheduled  inspection? 

Comments:  Six  conunenters  thought 
the  rule  should  be  changed  to  exclude 
siuface  oxide  because  it  does  not  affect 
pipe  integrity.  However,  one  commenter 
thought  surface  oxide  indicates  a 
coating  problem  that  operators  should 
identify  and  track  through  continuing 
surveillance.  One  other  commenter  said 
that  even  if  corrosion  is  more  than 
superficial,  if  there  is  no  question  of 
safety  before  the  next  inspection,  then 
there  is  no  present  need  for  remedial 
action.  Another  commenter 
recommended  limiting  the  rule  to 
"active  corrosion"  to  exclude  both 
superficial  corrosion  and  corrosion  that 
would  not  likely  advance  to  an 
unacceptable  stage  before  the  next 
inspection. 

RSPA  Concern:  Is  special  protection 
needed  in  the  splash  zone  of  offshore 
pipelines  and  at  soil  to  air  interfaces  of 
onshore  pipelines? 

Comments:  Three  of  the  four 
comments  on  this  concern  thought  the 
existing  corrosion  rules  for  buried  and 
aboveground  protection  are  adequate. 
The  fourth  conunenter  said  any  need  for 
special  protection  would  be  recognized 
diuing  required  inspections. 

Section  192.481    Atmospheric 
Corrosion:  Monitoring 

RSPA  Concern:  Should  the  inspection 
interval  for  onshore  pipelines  be 
extended  beyond  3  years  in  view  of  the 
generally  low  incidence  of  serious 
problems  on  protected  pipelines? 

Comments:  Two  commenters  said  the 
present  3-year  monitoring  cycle  is  not 
too  burdensome.  In  contrast,  seven 
commenters  recommended  extending . 
the  inspection  period  beyond  3  years, 
saying  that  atmospheric  corrosion  is  a 
long-term  process.  Six  of  these 
conunenters  recommended  inspection 
every  5  years,  an  interval  coincident 
with  the  interval  of  gas  leakage  siuveys. 
One  other  commenter  suggested  the  rule 
let  operators  determine  what  inspection 
intervals  are  appropriate  for  the 
pipelines  involved. 

RSPA  Concern:  For  onshore  pipelines, 
are  more  frequent  inspections  needed  at 


atmosphere,  unless  the  operator  can  demonstrate 
that  a  corrosive  atmosphere  does  not  exist.  For  old 
pipelines,  protection  is  required  only  where 
harmful  corrosion  is  found. 


soil-to-air  interfaces,  under  thermal 
insulation,  at  disbonded  coatings,  and  at 
pipe  supports? 

Comments:  The  consensus  of  the  foiu- 
comments  on  this  concern  was  that  no 
more  frequent  inspections  than  annual 
are  needed  at  these  locations.  Two 
commenters  said  the  corrosion  problem 
at  these  locations  is  too  site-specific  for 
a  general  inspection  rule  requiring 
removal  of  coating  or  jackets. 

RSPA  Concern:  For  offshore 
pipelines,  are  more  frequent  inspections 
needed  under  poorly  bonded  coatings 
and  at  splash  zones,  support  clamps, 
and  deck  penetrations? 

Comments:  There  were  no  comments 
on  this  concern. 

Section  192.491     Records 

RSPA  Concern:  Should  operators  keep 
records  of  findings  of  non-corrosive 
conditions  if 

Section  192.455    Is  Changed  To 
Remove  the  Benefit  of  Such  Findings? 

Comments:  Two  commenters  agreed 
that  if  records  of  non-corrosive 
conditions  no  longer  have  a  purpose, 
the  recordkeeping  requirement  should 
be  removed.  But  another  commenter 
thought  records  of  exposed  pipe 
inspections  under  §  192.459  should  be 
kept  even  if  no  corrosion  is  found.  This 
commenter  thought  such  records  would 
be  useful  in  surveillance  under 
§  192.613  and  in  evaluating  the 
significance  of  damaged  pipe  or  coating. 

RSPA  Concern:  Is  the  period  for 
keeping  corrosion  control  monitoring 
records,  "as  long  as  the  pipeline 
remains  in  service,"  necessary  for  safety 
or  accident  investigation?  If  not,  what  is 
an  appropriate  period? 

Comments:  One  commenter  believed 
the  present  retention  period  is  needed  to 
provide  a  very  helpful  general  history  of 
pipelines.  But  another  commenter  said 
that  old  records  are  never  used  once 
adverse  conditions  are  corrected.  Two 
commenters  suggested  the  retention 
period  could  be  reduced  to  5  years  or 
two  inspection  cycles,  whichever  is 
longer.  A  similar  comment  was  5  years 
or  the  next  inspection  cycle,  whichever 
is  longer. 

Reconunendations  To  Change 
Standards 

National  Association  of  Pipeline  Safety 
Representatives 

Recommendation:  With  regard  to 
§§  192.457  and  192.465,  NAPSR 
recommended  changes  to  clarify  the 
meaning  of  an  "electrical  survey"  and 
where  alternatives  to  electrical  siuveys 
may  be  used. 

Comments:  Three  commenters 
reported  that  the  State-Industry 


Regulatory  Review  Committee  (SIRRC) 
had  reached  a  consensus  on  "electrical 
siuT^ey"  and  alternatives.  SIRRC  was 
formed  by  NAPSR  and  industry 
representatives  to  work  out  differences 
of  opinion  over  NAPSR's  1992 
recommendations  to  revise  part  192.''  In 
a  report  transmitted  to  RSPA  by  a  letter 
dated  May  3,  1999,  SIRRC  concludes 
that  electrical  slu^'eys  are  seldom  used 
on  distribution  systems,  so  there  is  no 
advantage  to  requiring  electrical  surveys 
as  a  preferred  corrosion  inspection 
method  on  distribution  systems.  SIRRC 
further  concludes  that  if  electrical 
siurveys  are  not  used,  all  available 
information  should  be  used  to 
determine  if  active  corrosion  exists.  Set 
out  below  are  SIRRC's  suggested 
revisions  of  §  192.457(b)(3)  and 
§  192.465(e).  SIRRC  also  said  that  in  the 
suggested  revision,  "pipeline 
environment"  refers  to  whether  soil 
resistivity  is  high  or  low,  wet  or  dry, 
contains  contaminants  that  may 
promote  corrosion,  or  has  any  other 
known  condition  that  might  influence 
the  probability  of  active  corrosion. 

[192.457(b)(3)l  Bare  or  coated  disUibution 
lines.  The  operator  shall  determine  the  areas 
of  active  corrosion  by  electrical  survey  or  by 
analysis  and  review  of  the  pipeline 
condition.  Analysis  and  review  shall  include, 
but  is  not  limited  to,  leak  repair  history, 
exposed  pipe  condition  reports,  and  the 
pipeline  environment.  For  the  purpose  of  this 
section,  an  electrical  survey  is  a  series  of 
closely  spaced  pipe-to-soil  readings  over  a 
pipeline  which  are  subsequently  analyzed  to 
identify  any  locations  where  a  corrosive 
current  is  leaving  the  pipe. 

[192.465(e)l  (i)  For  transmission  pipelines, 
after  the  initial  evaluation  required  by 
paragraphs  (b)  and  (c)  of  §  192.455  and 
paragraph  (b)  of  §  192.457,  each  operator 
shall,  not  less  than  every  3  years  at  intervals 
not  exceeding  39  months,  reevaluate  its 
unprotected  pipelines  and  cathodically 
protect  them  in  accordance  with  this  subpart 
in  areas  in  which  active  corrosion  is  found. 
The  operator  shall  determine  the  areas  of 
active  corrosion  by  electrical  survey,  or 
where  an  electrical  survey  is  impractical,  by 
analysis  and  review  of  the  pipeline 
condition.  Analysis  and  review  shall  include, 
but  is  not  limited  to,  leak  repair  history, 
exposed  pipe  condition  reports,  and  the 
pipeline  environment. 

(ii)  For  distribution  pipelines,  after  the 
initial  evaluation  required  by  paragraphs  (b) 
and  (c)  of  §  192.455  and  paragraph  (b)  of 
§  192.457,  each  operator  shall,  not  less  than 
every  3  years  at  intervals  not  exceeding  39 
months,  reevaluate  its  unprotected  pipelines 
and  cathodically  protect  them  in  accordance 
with  this  subpart  in  areas  in  Which  active 
corrosion  is  found.  The  operator  shall 
determine  the  areas  of  active  corrosion  by 
electrical  survey  or  by  analysis  and  review  of 


*  NAPSR's  recommendations  were  published  in 
Notice  2  of  Docket  No.  PS-124  (58  FR  59431;  Nov. 
9,  1993). 


the  pipeline  condition.  Analysis  and  review 
shall  include,  but  is  not  limited  to,  leak 
repair  history,  exposed  pipe  condition 
reports,  and  the  pipeline  environment. 

(iii)  For  the  purpose  of  this  section,  an 
electrical  survey  is  a  series  of  closely  spaced 
pipe-to-soil  readings  over  a  pipeline  which 
are  subsequently  analyzed  to  identify  any 
locations  where  a  corrosive  current  is  leaving 
the  pipe. 

Recommendation:  With  regard  to 
§  192.459,  NAPSR  recommended  we 
require  operators  to  record  the  condition 
of  protective  coatings  whenever  they 
inspect  exposed  portions  of  buried 
pipeline,  arguing  the  records  would 
provide  a  useful  history  of  the  condition 
of  the  pipelines  as  well  as  evidence  that 
exposed  pipe  had  been  inspected  as 
required. 

Comments:  Three  commenters 
reported  that  SIRRC  reached  a 
consensus  on  recording  the  condition  of 
coating  when  inspecting  exposed  pipe. 
SIRRC  said  that  coating  condition  is 
important  in  evaluating  the  overall 
condition  of  a  pipeline,  and  that  this 
information  helps  meet  continuing 
surveillance  and  active  corrosion  rules. 
SIRRC's  suggested  revision  of  §  192.459 
follows: 

Whenever  an  operator  has  knowledge  that 
any  portion  of  a  buried  pipeline  is  exposed, 
the  exposed  portion  must  be  examined  to 
determine  the  condition  of  the  coating,  or  if 
the  pipeline  is  bare  or  the  coating  is 
deteriorated,  the  exterior  condition  of  the 
pipe.  A  record  of  the  examination  results 
shall  be  made  in  accordance  with 
§  192.491(c).  If  external  corrosion  is  found, 
remedial  action  must  be  taken  to  the  extent 
required  bv  §  192.483  and  the  applicable 
paragraphs  of  §§  192.485,  192.487,  or 
192.489. 

Recommendation:  With  regard  to 
§  192.467(d),  NAPSR  recommended 
changes  that  would  require  operators  to 
test  pipeline  casings  annually  for 
electrical  isolation,  and  to  clarify  what 
must  be  done  to  minimize  pipeline 
corrosion  if  isolation  is  not  achieved. 

Comments:  Three  commenters 
reported  that  SIRRC  did  not  agree  on 
whether  shorted  casings  are  a  problem 
or  on  the  need  to  test  casings,  but  agreed 
that  §  192.483  should  be  amended  to 
include  options  for  dealing  with  shorted 
casings.  SIRRC  said  its  suggested 
options  are  consistent  with  common 
industry  practice.  SIRRC  also 
recognized  that  the  options  were  not 
intended  as  a  substitute  for  proper 
cathodic  protection  of  pipe  imder 
§  192.463.  SIRRC's  suggested  revision  of 
§  192.483  follows: 

(d)  if  it  is  determined  that  a  casing  is 
electrically  shorted  to  a  pipeline,  the  operator 
shall:  (1)  clear  the  short,  if  practical;  (2)  fill 
the  casing  with  a  corrosion  inhibiting 


material;  (3)  monitor  for  leakage  with  leak 
detection  equipment  at  least  once  each 
calendar  year  at  intervals  not  exceeding  1 5 
months;  or  (4)  conduct  an  initial  inspection 
with  an  internal  inspection  device  capable  of 
detecting  external  corrosion  in  a  cased 
pipeline,  and  repeat  at  least  every  5  years  at 
intervals  not  to  exceed  63  months. 

Recommendation:  With  regard  to 
§  192.479(b),  NAPSR  recommended  that 
regardless  of  the  date  of  installation,  all 
aboveground  pipelines  or  portions  of  a 
pipeline  that  are  exposed  to  the 
atmosphere  be  cleaned  and  either 
coated  or  jacketed  with  a  material 
suitable  for  the  prevention  of 
atmospheric  corrosion,  unless  the 
pipeline  is  in  a  non-corrosive 
atmosphere. 

Comments:  Two  commenters  reported 
that  SIRRC  reached  a  consensus  that  all 
abovegroimd  pipe  should  be  subject  to 
the  same  protection  requirement. 
SIRRC's  suggested  revision  of  §  192.479, 
which  would  remove  the  present 
distinction  between  pipelines  installed 
before  and  after  particular  dates,  is  set 
forth  below.  SIRRC  also  explained  that 
the  term  "active  corrosion"  does  not 
include  non-damaging  corrosive  films. 

[192.479]  (a)  Each  aboveground  pipeline  or 
portion  of  a  pipeline  that  is  exposed  to  the 
atmosphere  must  be  cleaned  and  either 
coated  or  jacketed  with  a  material  suitable  for 
the  prevention  of  atmospheric  corrosion.  An 
operator  need  not  comply  with  this 
paragraph,  if  the  operator  can  demonstrate  by 
test,  investigation,  or  experience  in  the  area 
of  application  that  active  corrosion  does  not 
exist. 

(b)  If  active  corrosion  is  found  on  an 
aboveground  pipeline  or  portion  of  pipeline, 
the  operator  shall  (1)  take  prompt  remedial 
action  consistent  vrith  the  severity  of  the 
corrosion  to  the  extent  required  by  the 
applicable  paragraphs  of  §§  192.485, 192.487, 
or  192.489;  and  (2)  clean  and  either  coat  or 
jacket  the  arects  of  atmospheric  corrosion 
with  a  material  suitable  for  the  prevention  of 
atmospheric  corrosion. 

Recommendation:  With  regard  to  the 
provision  in  §  192.487(a)  that  permits 
general  corrosion  in  distribution  line 
pipe  to  be  repaired  instead  of  replaced, 
NAPSR  recommended  that  the 
provision  refer  to  generally  accepted 
guidelines  for  determining  what 
corroded  areas  may  be  repaired. 

Comments:  Two  commenters  reported 
that  SIRRC  did  not  address  this  issue.  In 
addition,  these  commenters  suggested 
we  allow  operators  to  assess  the 
serviceability  of  distribution  line  pipe 
that  has  wall  thickness  less  than  30 
percent  of  nominal  wall  thickness 
instead  of  requiring  the  replacement  of 
such  pipe. 

Recommendation:  With  regard  to 
§  192.489(b),  NAPSR  recommended  that 
we  clarify  that  internal  sealing  is  not  an 


appropriate  method  of  strengthening 
graphitized  pipe. 

Comments:  Two  conunenters  reported 
that  SIRRC  agreed  to  drop  this 
recommendation,  since  advances  in 
technology  may  produce  strength 
enhancing  liners. 

Gas  Piping  Technology  Committee 

The  following  recommendations  are 
fi-om  an  April  1995,  rulemaking  petition 
byGPTC: 

Recommendation:  Remove  from 
§  192.467  the  requirement  that  pipe  be 
electrically  isolated  from  metallic 
casings.  GPTC  argued  there  are  no  safety 
benefits  from  clearing  shorted  casings. 

Comments:  There  were  no  comments 
on  this  recommendation.  But  see  the 
comments  above  on  §  192.467. 

Recommendation:  Amend  §§  192.465 
and  192.481  to  allow  operators  to  take 
up  to  39  months  to  carry  out  inspections 
of  improtected  pipelines  that  must  be 
done  at  3-year  intervals.  GPTC  said  the 
extra  time  would  add  flexibility  to  the 
standards,  with  no  reduction  in  safety. 

Comments:  The  one  comment  on  this 
recommendation  supported  the  39- 
month  period  but  preferred  a  5-year 
interval  to  match  the  interval  of  leakage 
surveys.  Also,  see  the  comments  above 
on  §§  192.465  and  192.481. 

National  Transportation  Safety  Board 

As  a  result  of  a  1996  accident  on  a 
butane  pipeline  operated  by  Koch 
Pipeline  Company  near  Lively,  Texas, 
NTSB  recommended  two  changes  to  the 
Part  195  corrosion  control  standards: 

Recommendation:  Revise  Part  195  to 
require  pipeline  operators  to  determine 
the  condition  of  pipeline  coating 
whenever  pipe  is  exposed  and,  if 
degradation  is  found,  to  evaluate  the 
coating  condition  of  the  pipeline.  (P- 
98-35) 

Comments:  There  were  no  comments 
on  this  recommendation.  But  see  the 
SIRRC  comment  above  on  §  192.459. 

Recommendation:  Revise  Part  195  to 
include  performance  measures  for  the 
adequate  cathodic  protection  of  liquid 
pipelines.  (P-98-36) 

Comment:  The  only  comment  favored 
adding  to  Part  195  either  Appendix  D  or 
NACE  cathodic  protection  criteria. 

Alternatives 

In  the  San  Antonio  meeting  notice,  we 
suggested  two  alternatives  to  the  present 
corrosion  control  standards:  corrosion 
management  plans  and  NACE  Standard 
RPO 169-96.  Many  operators  get 
excellent  results  by  applying  pipeline- 
specific  plans  that  contain  corrosion 
control  methods  and  management 
techniques  not  required  by  Part  192  or 
Part  195  standards.  NACE  Standard 
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RPO 169-96  is  widely  accepted  as  the 
most  authoritative  source  of  up-to-date 
pipeline  corrosion  control  practices. 

Ckjounents:  Two  commenters  favored 
corrosion  management  plans,  saying 
they  would  be  consistent  with  the  risk- 
based  approach  to  regulation  and  cost- 
effective,  since  many  operators  already 
use  them.  They  also  said  that  to  qualify 
a  pipeline  for  exemption  from  the 
standards,  the  plans  should  be  designed 
to  produce  equal  or  better  results  than 
the  standards.  However,  another 
commenter  opposed  the  plan 
alternative,  arguing  that  the  review  and 
evaluation  process  would  further  dilute 
government  and  industry  resoiu-ces  and 
detract  from  higher  priority  safety 
matters.  And  the  American  Petroleum 
Institute  opposed  the  plan  alternative, 
saying  that  corrosion  should  be  treated 
as  part  of  an  overall  integrity 
management  plan  that  may  be 
developed  after  the  conclusion  of 
RSPA's  risk  management  demonstration 
projects. 

Topics  4  and  6  under  the  next 
heading  drew  additional  comments  on 
the  alternatives. 

Topics  of  Particular  Interest 

1.  Whether  any  existing  standards 
deter  or  disallow  the  use  of  new 
technologies,  and,  if  so,  how. 

Conunents:  The  two  comments  on  this 
topic  were  that  while  none  of  the 
standards  disallows  the  use  of  new 
technology,  unclear  standards  may  deter 
such  use. 

2.  The  costs  and  benefits  of  any 
suggested  changes  to  standards  and 
alternatives  to  standards. 

Comments:  The  only  comment  was 
that  we  shoidd  apply  cost/benefit 
analysis  to  any  suggested  changes. 

3.  The  amount  oi  time  operators  may 
need  to  prepare  for  compliance  with  any 
suggested  standards  or  alternatives. 

Comments:  The  only  comment  was 
that  the  time  needed  for  compliance 
depends  on  the  suggested  rule  change. 

4.  With  regard  to  the  corrosion 
management  plan  and  NACE  Standard 
alternatives — 

a.  The  bases  for  evaluating  the 
adequacy  of  corrosion  management 
plans. 

Comments:  Two  commenters  said  the 
primary  basis  should  be  whether 
corrosion  is  mitigated  by  the  plan.  AGA/ 
APGA  and  another  commenter 
suggested  we  defer  further  consideration 
of  the  plan  alternative  until  completion 
of  work  by  the  State/Industry /DOT 
Regulatory  Alternative  Feasibility  Team, 
which  is  considering  risk-based 
alternatives  to  safety  standards. 

b.  The  best  way  to  facilitate  agency 
review  of  operator  decisions  under  the 


alternatives  (e.g.,  prior  notification, 
reporting,  recordkeeping). 

Comments:  Both  comments  on  this 
topic  were  that  we  should  review  the 
decisions  the  same  as  we  review 
decisions  in  operators'  operating  and 
madntenance  plans. 

c.  Whether  NACE  Standard  RP0169- 
96  is  adequate  for  pipeline  corrosion 
control  and,  if  so,  should  we  incorporate 
it  by  reference  in  our  corrosion  control 
standards? 

Comments:  Only  one  commenter 
thought  NACE  Standard  RPOl 69-96 
would  be  a  cost-effective  alternative  to 
existing  corrosion  control  standards. 
Although  another  commenter  said  it 
would  be  all  right  to  reference  NACE 
Standard  RPOl  69-96,  the  commenter 
also  said  it  would  be  better  to  use  it  as 
a  basis  for  changing  the  standards.  Ten 
other  commenters  opposed  using  NACE 
Standard  RP0169-96.  Of  these,  two  said 
the  document  is  not  adequate  by  itself, 
and  it  would  complicate  the  standards 
if  only  parts  were  referenced.  AGA/ 
APGA  and  two  other  commenters  said 
NACE  Standard  RP0169-96  is  too 
conservative  and  too  costly  to  apply,  but 
AGA/ APGA  and  another  two 
commenters  thought  it  could  serve  as 
guidance  for  corrosion  management 
plans.  The  reason  given  by  one 
commenter  for  opposing  NACE 
Standard  RP0169-96  was  that  it  does 
not  distinguish  non-hazardous  corrosion 
from  corrosion  detrimental  to  public 
safety. 

5.  For  hazardous  liquid  pipelines — 

a.  Whether  additional  standards  are 
needed  to  further  reduce  the  possibility 
of  damage  to  environmentally  sensitive 
areas. 

Comments:  One  commenter  thought 
Part  195  should  cross  reference 
Appendix  D  or  NACE  RPOl 69  criteria 
for  cathodic  protection. 

b.  If  Part  192  standards  were  applied 
to  hazardous  liquid  pipelines,  the 
changes,  if  any,  that  would  be  needed  to 
account  for  differences  between  gas  and 
liquid  pipelines. 

Comments:  There  were  no  comments 
on  this  topic. 

6.  For  gas  distribution  systems — 

a.  Root  causes  of  corrosion  leaks  on 
coated,  uncoated,  protected,  and 
improtected  metallic  lines. 

Comments:  AGA/ APGA  and  one  other 
commenter  said  that  corrosion  leaks  on 
distribution  lines  have  a  low  probability 
of  resulting  in  reportable  incidents. 
Three  additional  commenters  said  that 
corrosion  leaks  on  properly  protected 
pipe  are  rare,  and  that  most  corrosion 
leaks  occiu  on  unprotected  bare  steel 
that  is  too  costly  to  protect.  These 
commenters  contended  the  best 


approach  to  combating  corrosion  leaks 
is  through  aggressive  leak  siu^eys. 

b.  Descriptions  of  operating/ 
maintenance 'practices  to  minimize 
corrosion  leaks  on  cathodically 
unprotected  lines. 

Comments:  Six  commenters  reported 
the  use  of  a  ranking  system  to  prioritize 
segments  of  bare  steel  pipe  for 
replacement,  based  on  age,  location, 
leaks,  size,  and  cathodic  protection. 
Other  practices  included  replacement 
rather  than  repair  of  bare  steel,  and  not 
uprating  or  reconnecting  cast  iron, 
ductile  iron,  or  bare  steel  pipe.  Another 
commenter  said  its  practices  are 
designed  to  enhance  economic  value 
rather  than  just  meet  Part  192 
requirements. 

c.  Descriptions  of  risk-based  corrosion 
management  programs. 

Comments:  The  only  commenter  said 
a  plan  should  preserve  the  intent  of  the 
code  but  allow  for  geography  and 
operating  condition  differences. 

d.  The  best  approach  to  monitoring 
corrosion  control  in  lu-ban  wall-to-wall 
paved  areas. 

Comments:  One  commenter  suggested 
taking  readings  at  test  stations  no 
further  than  one  block  (660  feet)  apart, 
while  another  advised  1200  feet  apart. 
Still  another  commenter  stressed  the 
importance  of  creating  access  openings. 

7.  The  amoimt  of  buried  piping  at 
compressor,  regulator,  and  measuring 
stations  that  is  not  cathodically 
protected. 

Comments:  Three  commenters  said  all 
their  piping  in  these  locations  is 
protected.  AGA/ APGA  said  the  data  are 
not  available,  but  the  piping  poses  a  low 
risk. 

8.  Explicit  examples  of  adequate 
compliance  vrith  particular  standards 
that  have  had  varied  interpretations. 

Comments:  AGA/ APGA  reported  that 
while  government  compliance 
personnel  interpret  some  standards 
inconsistently,  the  safety  statistics 
support  adequate  compliance. 

9.  To  provide  an  acceptable  level  of 
safety  on  existing  pipelines,  must 
cathodic  protection  preserve  the 
pipeline  indefinitely  or  merely  slow  the 
rate  of  corrosion  until  the  pipeline  has 
to  be  rehabilitated  or  replaced? 

Comments:  Two  commenters  said  the 
decision  should  be  based  on  a  cost/ 
benefit  assessment,  considering  the 
possible  use  of  new  materials  and  the 
future  need  to  move  or  replace  a 
pipeline  due  to  construction  by  others. 
One  other  comment  was  that  corrosion 
can  only  be  mitigated  and  to  try  to  do 
otherwise  would  be  too  expensive. 


Proposed  Subpart  H — Corrosion 
Control 

In  view  of  the  above  concerns, 
recommendations,  and  comments,  we 
are  proposing  to  add  to  part  195  a  new 
subpart  H  called  Corrosion  Control. 
Subpart  H  would  prescribe  corrosion 
control  standards  for  new  and  existing 
steel  pipelines  to  which  Part  195 
applies.  Concerns,  recommendations, 
and  comments  that  pertain  primarily  to 
the  corrosion  control  standards  in  Part 
192  will  be  addressed  in  a  futiu-e 
rulemaking  proceeding  on  gas  pipelines. 

Because  commenters  showed  little 
enthusiasm  for  the  alternatives  of  NACE 
Standard  RP0169-96  and  corrosion 
management  plans,  we  did  not  include 
either  alternative  in  proposed  Subpart  H 
(except  as  provided  in  proposed 
§  195.567  regarding  cathodic  protection 
criteria).  Nevertheless,  because  NACE 
Standard  RPOl 69-96  is  so  widely 
respected,  we  would  like  to  keep  the 
floor  open  for  further  discussion  of  the 
merits  of  adopting  it  as  an  overall 
corrosion  control  standard  for  pipelines. 
In  this  regard,  we  invite  interested 
persons  to  comment  again  on  the  pros 
and  cons  of  referencing  the  entire  NACE 
Standard  RPOl 69-96  as  an  alternative  to 
proposed  Subpart  H.  This  request  for 
comment  is  not  a  rulemaking  proposal. 
We  recognize  that  a  further  notice  of 
proposed  rulemaking  would  be  required 
before  the  entire  NACE  Standard 
RPOl  69-96  could  be  incorporated  by 
reference  as  a  Part  195  safety  standard. 

Proposed  Subpart  H  includes  many 
standards  that  are  identical  to  present 
corrosion  control  requirements  in  Part 
195  and  standards  that  are  substantially 
like  present  requirements  in  Part  192. 
The  proposed  subpart  also  includes 
standards  that,  while  based  on  present 
Part  192  requirements,  include  changes 
we  think  are  beneficial  improvements, 
considering  acceptable  safety  practices. 
We  do  not  intend  that  proposed  subpart 
H  results  in  a  lessening  of  current 
requirements.  Each  of  the  sections  in 
proposed  Subpart  H  is  discussed  below. 

Section  195.551     Scope. 

Proposed  §  195.551  characterizes  the 
activities  that  are  covered  by  the 
proposed  standards  in  subpart  H  (i.e., 
protecting  steel  pipelines  against 
external,  internal,  and  atmospheric 
corrosion).  Section  195.551  is 
informational  in  natvu-e  and  would  not 
impose  any  obligations. 

Like  the  present  corrosion  control 
standards  in  part  195  (§§  195.236, 
195.238,  195.242,  195.244,  195.414, 
195.416,  and  195.418),  proposed 
Subpart  H  would  apply  only  to  steel 
pipelines.  In  contrast,  comparable 


corrosion  control  standards  for  gas 
pipelines  (subpart  I  of  Part  192)  apply 
to  pipelines  made  of  any  metal. 
However,  because  hazardous  liquid  and 
carbon  dioxide  pipelines  are  made  of 
steel  almost  exclusively,  such  broad 
coverage  is  not  warranted  for  pipelines 
regulated  by  part  195. 

Nevertheless,  under  §  195.8,  operators 
must  give  us  an  opportimity  to  review 
the  safety  of  any  pipeline  that  is  to  be 
constructed  with  a  material  other  than 
steel.  In  the  case  of  a  non-steel  metallic 
pipeline,  that  review  would  include  the 
operator's  plans  for  corrosion  control. 

You  should  note  that  "breakout 
tanks"  5  come  within  the  scope  of 
proposed  subpart  H,  because  part  195 
defines  "pipeline"  to  include  breakout 
tanks  (§  195.2).  Consistent  with  the 
convention  stated  in  §  195.1(c), 
proposed  subpart  H  standards 
applicable  to  breakout  tanks  include 
standards  that  concern  breakout  tanks 
specifically  and,  to  the  extent 
applicable,  standards  that  concern 
pipeline  systems,  or  pipelines, 
generally.  Proposed  standards  that 
concern  only  pipe,  such  as  §§  195.583 
and  195.585,  do  not  apply  to  breakout 
tanks  because  these  standards  do  not 
affect  parts  of  pipelines  other  than  pipe. 

Section  195.553    Qualification  of 
Supervisors 

The  new  personnel  qualification 
standards  in  subpart  G  of  part  195  (64 
FR  46866;  Aug.  27,  1999)  apply  to 
individuals  who  perform  covered  tasks 
on  pipelines,  including  regulated 
corrosion  control  activities.  However, 
supervision  of  covered  tasks  is  not, 
itself,  a  covered  task.  So  supervision  of 
corrosion  control  activities  does  not 
come  under  Subpart  G. 

We  know  that  prevention  of 
corrosion-caused  accidents  does  not 
depend  solely  on  how  well  personnel 
perform  covered  tasks  on  pipelines. 
Prevention  also  depends  on  the 
correctness  of  critical  decisions  that 
flow  from  those  tasks.  Indeed,  many 
Part  195  corrosion  control  standards 
require  operators  not  only  to  perform 
tasks  on  pipelines,  but  to  decide  if 
corrective  action  is  needed  as  a  result  of 
the  tasks.  For  example,  under 
§  195.416(d),  operators  must 
periodically  inspect  bare  pipe  and  then 
determine  if  cathodic  protection  is 
needed. 

Individuals  assigned  to  perform 
covered  corrosion  control  tasks  on 
pipelines,  such  as  collecting  pipe-to-soil 


^  "Breakout  tank"  is  denned  in  §  195.2  as  "a  tank 
used  to  (a)  relieve  surges  in  a  hazardous  liquid 
pipeline  system  or  (b)  receive  and  store  hazardous 
liquids  transported  by  a  pipeline  for  reinjection  and 
continued  transportation  by  pipeline." 


data,  may  be  qualified  imder  subpart  G 
without  knowing  what  corrective  action, 
if  any,  should  be  taken  as  a  result  of  the 
tasks.  Generally  these  critical  corrosion 
control  decisions  are  made  by 
supervisory  persoimel  who  are  in  charge 
of  carrying  out  the  corrosion  control 
procedures  under  §  195.402(c).  It  is 
reasonable,  we  think,  that  individuals 
who  direct  others  to  carry  out  corrosion 
control  procedures  should  have 
sufficient  knowledge  of  the  procedures 
so  they  understand  what  they  are 
directing. 

At  present,  §  195.403(c)  regulates  the 
qualifications  of  individuals  assigned  to 
supervise  the  performance  of  corrosion 
control  procediues.  This  rule  requires 
each  operator  to  "require  and  verify  that 
its  supervisors  maintain  a  thorough 
knowledge  of  that  portion  of  the 
procedures  established  under  §  195.402 
for  which  they  are  responsible  to  insure 
compliance."  However,  §  195.403(c)  has 
been  changed.  On  October  28,  2002,  this 
rule  will  apply  only  to  supervisors  of 
emergency  response  procedures  (64  FR 
46866).  Consequently,  we  are  proposing, 
under  §  195.553,  to  preserve  the 
substance  of  §  195.403(c)  as  it  now 
applies  to  supervisors  of  corrosion 
control  procedures. 

Section  195.555    External  Convsion 
Control:  Applicability 

Proposed  §  195.555  designates  the 
pipelines  covered  by  proposed 
§§  195.557,  195.559,  and  195.561.  As 
stated  below,  these  three  proposed 
standards  are  identical  to  the  present 
corrosion  control  standards  in 
§§  195.238, 195.242,  and  195.244 
governing  coating,  cathodic  protection, 
and  test  leads.  Like  the  standards  they 
would  replace,  the  proposed  standards 
would  apply  only  to  pipelines 
constructed,  relocated,  replaced,  or 
otherwise  changed  after  §§  195.238, 
195.242.  and  195.244  went  into  effect 
and  to  certain  converted  pipelines  (see 
§  195.5(b)).  The  effective  dates  of 
§§  195.238.  195.242,  and  195.244  are 
given  in  §  195.401(c)  and  vary  by 
pipeline.  Proposed  §  195.555  cross- 
references  §§  195.401(c)  and  195.5(b). 

One  other  existing  corrosion  control 
standard,  §  195.236,  applies  to  the  same 
pipelines  as  §§  195.238,  195.242,  and 
195.244.  But  this  standard,  which 
requires  protection  against  external 
corrosion,  is  written  in  terms  that  may 
be  too  general.  We  think  the  standard 
adds  nothing  substantive  to  the  more 
specific  requirements  for  external 
corrosion  protection  in  §§  195.238  and 
195.242.  So  we  are  proposing  to  drop 
§  195.236  and  not  include  it  in  proposed 
subpart  H. 
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Section  195.557    External  Corrosion 
Control;  Protective  Coating 

Proposed  §  195.557  is  identical  to 
§  195.238,  which  prescribes  standards 
for  external  coating  on  certain  buried  or 
submerged  pipeUne  components. 

Section  195.559    External  Corrosion 
Control:  Cathodic  Protection  System 

Proposed  §  195.559  is  identical  to 
§  195.242,  which  requires  certain  buried 
or  submerged  facilities  to  be 
cathodically  protected. 

Section  195.561    External  Corrosion 
Control:  Test  Leads 

Proposed  §  195.561  is  substantially 
the  same  as  §  195.244,  which  prescribes 
standards  for  the  installation  of  test 
leads  to  measure  cathodic  protection  on 
certain  onshore  pipelines.  However,  we 
are  also  proposing  that  at  the  connection 
to  the  pipeline,  each  bared  test  lead  wire 
and  bared  metallic  area  must  be  coated 
with  an  electrical  insiUating  material 
compatible  with  the  pipe  coating  and 
the  insulation  on  the  wire.  This 
provision  is  now  in  effect  for  gas 
pipelines  under  §  192.471(c). 

Section  195.563    External  Corrosion 
Control;  Additional  Cathodic  Protection 
Requirements 

Proposed  §  195.563  is  comparable  to 
§  195.414(a),  which  requires  all 
effectively  coated  pipelines  to  be 
cathodically  protected,  except  for  piping 
in  breakout  tank  areas  and  pump 
stations.  To  avoid  any  duplication  of 
proposed  §  195.559,  proposed  §  195.563 
would  apply  only  to  pipelines  that  are 
not  protected  \mder  proposed  §  195.559. 
Also,  we  omitted  the  compliance  dates 
in  §  195.414(a)  from  proposed  §  195.563 
because  the  dates  have  passed. 

Section  195.565    External  Corrosion 
Control;  Examination  of  Buried  Pipeline 
When  Exposed 

Proposed  §  195.565  is  comparable  to 
existing  §  195.416(e),  which  requires 
operators  to  investigate  the  extent  of 
active  corrosion  found  on  exposed 
pipelines.  We  recently  revised  a.parallel 
standard,  §  192.459,  to  clarify  the  means 
and  bounds  of  corrosion  investigations 
on  exposed  gas  pipelines  (64  FR  56978; 
Oct.  22,  1999).  In  view  of  this  rule 
change,  we  used  §  192.459  as  a  model 
for  proposed  §  195.565  to  provide  the 
same  clarity  for  similar  investigations 
required  on  hazardous  liquid  and 
carbon  dioxide  pipelines.  We  believe 
this  proposal  and  the  associated 
recordkeeping  under  proposed 
§  195.587  are  consistent  with  SIRRC's 
suggested  changes  to  §  192.459  quoted 
above  in  the  discussion  of  NAPSR's 
§  192.459  reconunendation.  Under 


proposed  §  195.565,  operators  may  use 
indirect  methods,  including  electrical 
surveys  or  smart  pigs,  besides 
excavation  and  observation  to  look  for 
corrosion  in  the  vicinity  of  an  exposed 
portion  of  pipeline. 

Diuing  the  course  of  looking  for 
corrosion  on  an  exposed  pipeline, 
operators  observe  the  condition  of 
protective  coating  on  the  pipeline. 
Proposed  §  195.565  would  codify  this 
inherent  step  by  requiring  operators  to 
first  see  if  the  coating  is  deteriorated 
before  they  examine  the  exposed 
pipeline  for  corrosion.  Operators' 
records  of  inspections  preserve 
information  about  examinations  of 
exposed  pipe  for  future  use,  such  as 
assessing  the  condition  of  the  pipeline 
for  purposes  of  corrosion  control.  We 
think  the  combination  of  proposed 
§  195.565  and  records  of  examinations 
of  exposed  pipe  would  provide  an 
adequate  response  to  NTSB 
recommendation  P-98-35  that  part  195 
require  operators  to  determine  the 
condition  of  external  coating  on 
exposed  pipelines.  Proposed  §  195.587 
(see  below)  would  require  operators  to 
keep  records  of  examinations  of  exposed 
pipe  for  as  long  as  the  pipe  remains  in 
service  rather  than  2  years  as  now 
required  by  §  195.4CW(c)(3). 

Section  195.567    External  Corrosion 
Control;  Cathodic  Protection  Criteria 

NTSB  has  recommended  that  Part  195 
include  performance  measures  for  the 
adequacy  of  cathodic  protection 
(recommendation  P-98-36).  We  support 
NTSB's  recommendation.  Consequently, 
we  are  proposing,  in  §  195.567,  that 
cathodic  protection  comply  with  the 
criteria  and  other  considerations  in 
section  6  of  NACE  Standard  RP0169-96. 

In  developing  this  proposal,  we 
considered  that  in  our  experience 
operators  universally  apply  either  NACE 
criteria  or  criteria  in  appendix  D  of  part 
192  to  determine  the  adequacy  of 
cathodic  protection  on  pipelines  that 
come  under  part  195.  Similarly,  the 
comments  we  received  on  performance 
measures  for  cathodic  protection  were 
divided  between  the  NACE  criteria  and 
the  appendix  D  criteria.  And  in  its  April 
1995  report  of  a  review  of  the  part  195 
standards,  NAPSR  supported  either  set 
of  criteria. 

While  NACE  and  Appendix  D  criteria 
overlap  in  many  respects,  two  Appendix 
D  criteria  (300  mV  shift  and  E-log-I)  are 
not  among  the  NACfe  criteria.  We 
believe  they  were  omitted  because  they 
are  outmoded  and  lack  technical 
validation;  and  the  comments  did  not 
dissuade  us  of  this  concern.  Given  our 
imcertainty  about  appendix  D,  we  felt 


compelled  to  limit  our  proposal  to 
section  6  of  NACE  Standard  RP0169-96. 

Still  it  is  important  to  recognize  that 
under  proposed  §  195.567  operators 
would  not  have  to  use  only  criteria 
included  in  section  6  of  NACE  Standard 
RP0169-96.  Paragraph  6.2.1  of  NACE 
Standard  RPOl  69-96  permits  operators 
to  use  any  criteria  that  achieves 
corrosion  control  comparable  to  that 
attained  with  criteria  included  in 
section  6.  In  addition,  paragraph  6.2.1 
permits  operators  to  continue  to  use  on 
existing  pipelines  criteria  that  have  been 
successfully  applied  to  those  pipelines. 
Thus  proposed  §  195.567  would  not 
deny  operators  the  opportimity  to  use 
appendix  D  criteria  that  are  not 
included  in  section  6  of  NACE  Standard 
RPOl  69-96  as  long  as  the  operators  can 
meet  the  tests  of  comparability  or 
successful  application  stated  in 
paragraph  6.2.1  for  the  use  of  alternative 
criteria.  Although  section  6  of  NACE 
Standard  RP0169-96  does  not  provide 
measures  of  comparability  or  successful 
application,  to  comply  with  paragraph 
6.2.1,  we  believe  there  would  have  to  be 
an  absence  of  corrosion  leaks  on  the 
pipeline  between  cathodic  protection 
inspections.  And,  if  the  integrity  of  the 
pipeline  has  been  checked  between 
cathodic  protection  inspections  by  an 
internal  inspection  device,  pressure 
testing,  or  direct  examination,  there 
would  have  to  be  no  signs  of  metal  loss 
due  to  corrosion. 

On  the  issue  of  correct  application  of 
the  negative  (cathodic)  0.85  volt 
criterion,  we  find  no  difference  between 
the  NACE  and  appendix  D  criteria.  Both 
require  that  voltage  drops  other  than 
those  across  the  structure-to-electrolyte 
boundary  must  be  "considered"  for 
valid  interpretation  of  measurements 
taken  for  the  negative  (cathodic)  0.85 
volt  criterion.  NACE  explains  that 
consideration  means  the  application  of 
sound  engineering  practice  in 
determining  the  significance  of  voltage 
drops  by  methods  such  as  measuring  or 
calculating  the  voltage  drop,  reviewing 
the  historical  performance  of  the 
cathodic  protection  system,  evaluating 
the  physical  and  electrical 
characteristics  of  the  pipe  and  its 
environment,  and  determining  whether 
or  not  there  is  physical  evidence  of 
corrosion. 

Section  195.569    External  Corrosion 
Control;  Monitoring 

Proposed  §  195.569(a)  is  substantially 
the  same  as  §  195.416(a),  which  requires 
annual  tests  of  the  adequacy  of  cathodic 
protection.  The  only  difference  is  that 
proposed  §  195.569(a)  references 
proposed  §  195.567  as  the  measure  of 
adequacy.  Proposed  §  195.569(b)  is 


identical  to  §  195.416(c),  which  requires 
bimonthly  inspections  of  cathodic 
protection  rectifiers.  Although  proposed 
§  195.569(d)  has  no  parallel  in  part  195, 
it  is  comparable  to  §  192.465(c),  which 
requires  periodic  inspections  of  items 
critical  to  cathodic  protection.  We  think 
such  inspections  are  common  practice 
on  pipelines  subject  to  part  195. 
Proposed  §  195.569(e)  is  identical  to 
§  195.416(j),  which  requires  inspections 
of  systems  used  to  protect  the  bottoms 
of  aboveground  breakout  tanks. 

Proposed  §  195.569(c)  is  comparable 
to  existing  §  195.416(d),  which  requires 
electrical  inspection  of  unprotected 
"bare  pipe"  ^  at  least  every  5  years  to 
determine  if  protection  is  needed. 
However,  like  §  192.465(e),  proposed 
§  195.569(c)  would  clarify  that  the 
purpose  of  the  inspections  is  to  detect 
"active  corrosion"  and  would  allow 
operators  to  use  alternative  means  of 
determining  active  corrosion  where  an 
electrical  survey  is  impractical.  The 
term  "active  corrosion"  would  be 
defined  essentially  as  it  is  in 
§  192.457(c),  but  with  the  additional 
consideration  of  risk  to  the 
environment.  Moreover,  as  SIRRC 
recommended  for  gas  pipelines  imder 
§  192.465(e)  (see  above),  the  alternative 
means  of  determining  active  corrosion 
would  have  to  include  an  andysis  and 
review  of  the  pipeline's  condition, 
based  on  leak  repair  history,  exposed 
pipe  inspection  records,  and  the 
pipeline  environment.  In  accordance 
with  SIRRC's  recommendation,  we  also 
included  definitions  of  "electrical 
siu^ey"  and  "pipeline  environment"  in 
proposed  §  195.569(c). 

Another  difference  between  proposed 
§§  195.569(c)  and  195.416(d)  is  that,  like 
§  192.465(e),  proposed  §  195.569(c) 
would  require  inspections  of  all 
unprotected  pipelines,  not  just 
unprotected  bare  pipe.  The  impact  of 
this  change  would  be  on  unprotected 
buried  piping  in  breakout  tank  areas  and 
pump  stations.  At  present,  part  195  does 
not  have  a  periodic  inspection 
requirement  for  corrosion  on 
unprotected  piping  in  breakout  tank 
areas  and  pump  stations. '  Only  minor 
costs  should  result  fi:om  this  change  in 
coverage,  for  we  believe  that  periodic 
inspection  of  unprotected  piping  in 
breakout  tank  areas  and  pump  stations 
is  a  common  industry  practice.  The 


•The  term  "bare  pipe"  refers  to  pipe  that  is  bare 
and  to  pipe  that  is  ineffectively  coated  (see 
§  195.414(a)). 

'  Bare  pipe  and  piping  in  breakout  tank  areas  and 
pump  stations  are  treated  separately  under 
§  194.414.  So  we  do  not  consider  unprotected 
piping  in  breakout  tank  areas  and  pump  stations  to 
come  under  the  requirements  of  §  §  194.416(d) 
concerning  the  periodic  inspection  of  bare  pipe. 


requirements  for  initial  electrical 
inspection  of  bare  pipelines  (§  195.414 
(b))  and  of  piping  in  breakout  tank  areas 
and  pimip  stations  (§  195.414(c))  have 
not  been  included  in  proposed  Subpart 
H  because  the  periods  allowed  for 
compliance  have  expired. 

We  have  not  proposed  to  increase  the 
minimum  frequency  of  inspections  fi'om 
every  5  years  to  every  3  years,  which  is 
the  minimum  fi-equency  required  by 
§  192.465(e)  for  inspecting  unprotected 
gas  pipelines.  Our  safety  data  do  not 
show  that  increasing  the  minimum 
frequency  to  every  3  years  would  be 
likely  to  result  in  fewer  reported 
corrosion-caused  accidents  on 
hazardous  liquid  or  carbon  dioxide 
pipelines.  Moreover,  the  ASME  B31.4 
Code,  a  set  of  voluntary  safety  standards 
widely  followed  by  operators  of 
pipelines  subject  to  part  195,  specifies  a 
minimimi  frequency  of  every  5  years  for 
inspecting  unprotected  pipelines.  While 
NACE  Standard  RPOl 69-96  requires 
periodic  inspections  to  determine  the 
need  to  protect  improtected  pipelines,  it 
does  not  prescribe  the  frequency  of 
those  inspections. 

We  also  considered  the  need  to 
propose  a  standard  comparable  to 
§  192.465(d),  which  requires  gas 
pipeline  operators  to  take  "prompt" 
remedial  action  to  correct  any 
deficiencies  detected  by  monitoring 
external  corrosion  control.  But  we 
decided  such  a  proposal  is  unnecessary 
because  §  195.401(b)  requires  operators 
to  correct  within  a  reasonable  time  any 
condition  that  could  adversely  affect 
safe  operation,  and  if  an  immediate 
hazard  exists,  to  cease  operating  the 
affected  facility  until  the  condition  is 
corrected.  Also,  §  195.401(b)  regulates 
the  timing  of  corrective  responses  to  any 
unsafe  corrosion  control  deficiency,  riot 
just  deficiencies  in  external  corrosion 
control. 

Section  195.571    External  Corrosion 
Control:  Electrical  Isolation 

Proposed  §  195.571  is  comparable  to 
§  192.467,  which  requires  electrical 
isolation  on  gas  pipelines  to  provide  for 
adequate  cathodic  protection  and 
safeguards  for  insulating  devices.  Such 
isolation  is  also  a  common  practice  on 
pipelines  subject  to  part  195.  However, 
we  are  not  proposing  to  include  the 
requirements  of  §  192.467(c)  concerning 
isolation  of  pipelines  from  metallic 
casings.  We  agree  with  GPTC  and 
commenters  who  believe  the  safety  need 
to  clear  shorted  casings  is  not  apparent. 
Therefore,  we  have  not  included  in 
proposed  Subpart  H  SIRRC's 
recommended  measures  to  remedy 
shorted  casings. 


Section  195.573    External  Corrosion 
Control:  Test  Stations 

Proposed  §  195.573  is  identical  to 
§  195.416(b),  which  requires 
maintenance  of  test  leads  to  provide  for 
monitoring  the  adequacy  of  cathodic 
protection. 

Section  195.575    External  Corrosion 
Control:  Interference  Currents 

Proposed  §  195.575  is  comparable  to 
§  192.473,  which  requires  operators  to 
minimize  the  detrimental  effects  of 
interference  currents  on  gas  pipelines 
and  adjacent  structures.  Although  at 
present  there  are  no  standards  in  part 
195  concerning  interference  problems, 
we  believe  that  most  operators  already 
have  a  testing  program  to  minimize 
interference  problems.  Proposed 
§  195.575  has  minor  editorial 
differences  from  the  wording  of 
§192.473. 

Section  195.577    Internal  Corrosion 
Control 

Proposed  §  195.577  is  comparable  to 
§  195.418,  which  requires  protective 
measures  to  mitigate  the  effects  of 
internal  corrosion.  However,  proposed 
§  195.577(d)  differs  somewhat  from 
§  195.418(d),  which  requires  0|>erators 
to  investigate  the  extent  of  general 
corrosion  foimd  inside  pipe  that  is 
removed  from  a  pipeline.  Proposed 
§  195.577(d)  would  clarify  the  required 
investigation  by  adopting  wording 
similar  to  that  of  proposed  §  195.565, 
which  concerns  the  extent  of  external 
corrosion  on  exposed  pipe.  Also,  imder 
proposed  §  195.577(d),  an  investigation 
would  be  required  if  the  removed  pipe 
is  corroded  to  the  extent  that  it  must  be 
remedied  under  proposed  §  195.583, 
rather  than  if  the  pipe  is  generally 
corroded  such  that  the  wall  thickness  is 
less  than  that  required  by  the  pipe's 
specification  tolerances,  as  §  195.418(d) 
now  requires.  This  change  would  allow 
operators  to  take  full  advantage  of 
criteria  for  determining  the  strength  of 
corroded  pipe  (see  proposed  §  195.585). 
The  change  would  also  require 
consideration  of  the  effect  of  corrosion 
pitting  as  well  as  general  corrosion, 
consistent  with  the  parallel  requirement 
for  gas  pipelines  in  §  192.475(b). 

Another  difference  between  the 
proposed  and  existing  standards  is  that 
proposed  §  195.577(d)  drops  the 
remedial  measiu^s  §  195.418(d) 
prescribes  for  corroded  pipe.  Remedial 
measures  for  corroded  pipe  would  be 
governed  by  proposed  §  195.583.  This 
change  would  improve  the  present  rule 
by  basing  the  need  for  remediation  on 
the  strength  of  corroded  pipe  and  by 
allowing  the  use  of  qualified  repair 
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methods  that  are  not  allowed  under 
§  195.418(d). 

Section  195.579    Atmospheric 
Corrosion  Control:  General 

Proposed  §  195.579  is  comparable  to 
§  195.416(i),  which  requires  that  all 
pipelines  exposed  to  the  atmosphere 
must  be  protected  against  atmospheric 
corrosion  by  a  suitable  coating.  The 
comments  indicate  §  195.416(1)  may  be 
overly  burdensome,  because  it  does  not 
give  operators  leeway  to  avoid  coating 
pipelines  that  have  only  a  harmless  light 
surface  oxide  or  other  mild  form  of 
corrosion  that  is  unlikely  to  harm  the 
pipeline  before  the  next  scheduled 
inspection.  So  proposed  §  195.579 
includes  an  exception  for  these 
circumstances.  The  test,  investigation, 
or  experience  used  to  justify  an 
exception  must  be  appropriate  to  the 
environment  of  the  particular  pipeUne 
facility.  In  addition,  this  exception 
would  not  apply  to  splash  zones  of 
offshore  pipelines  or  to  soil-to-air 
interfaces  of  onshore  pipelines. 

We  did  not  adopt  SiRRCs 
recommendation  regarding  comparable 
§  192.479  (see  above)  to  except  all  but 
"active  corrosion"  from  the  atmospheric 
corrosion  protection  requirement.  The 
intent  of  the  recommendation  is  to 
distinguish  harmless  rust  from  serious 
metal  loss,  but  we  believe  this  objective 
is  better  accomplished  by  more 
descriptive  wording. 

Section  195.581     Atmospheric 
Corrosion  Control;  Monitoring 

Proposed  §  195.581  is  comparable  to 
§  192.481,  which  requires  operators  of 
gas  pipelines  to  reevaluate  the  adequacy 
of  atmospheric  corrosion  protection  at 
least  every  3  years  on  onshore  pipelines 
and  at  least  every  year  on  offshore 
pipelines.  Although  §195.416{i) 
requires  maintenance  of  protection  on 
hazardous  liquid  and  carbon  dioxide 
pipelines,  this  standard  may  be  too 
general  because  it  lacks  minimum 
inspection  frequencies. 

In  deciding  what  inspection 
frequency  is  most  appropriate  for 
onshore  pipelines,  we  considered  the 
majority  of  comments  on  §  192.481  that 
favored  lengthening  the  minimum 
inspection  frequency  from  every  3  years 
to  every  5  years.  But  we  gave  section 
463.3  of  the  ASME  B31.4  Code  greater 
weight.  This  voluntary  code,  which  is 
widely  followed  by  operators  of 
pipelines  subject  to  Part  195,  specifies  a 
minimum  3-year  inspection  frequency 
for  atmospheric  corrosion  protection 
onshore.  We  also  considered  that  GPTC, 
in  its  recommendation  regarding 
§  192.481,  did  not  suggest  extending  the 
minimiun  3-year  frequency  more  than  a 


marginal  amount  to  provide  flexibility. 
Also,  two  commenters  said  the  present 
3-year  frequency  is  not  too  burdensome. 
There  were  no  comments  on  the 
frequency  of  inspection  offshore,  and 
the  ASNffi  B31.4  Code  does  not  specify 
a  minimimi  frequency. 

Proposed  §  195.581  would  require 
periodic  "inspection"  rather  than 
"reevaluation"  to  avoid  the  possibility 
that  decisions  about  the  adequacy  of 
protection  might  not  be  based  on 
ciurent  observations.  The  proposed  rule 
also  recognizes  the  importance  of 
paying  special  attention  during 
inspections  to  particular  pipeline  areas 
that  have  historically  been  soiu-ces  of 
corrosion  problems,  such  as  splash 
zones  and  pipe  siufaces  underneath 
thermal  insulation.  We  feel  that  most 
operators  already  inspect  aboveground 
pipelines  for  corrosion  at  the  proposed 
frequencies  and  give  careful  attention  to 
potential  problem  areas. 

Section  195.583    Remedial  Measures; 
General 

Proposed  §  195.583(a)  is  comparable 
to  §  195.416  (f),  which  regulates  the 
repair  of  pipe  that  has  general 
corrosion.  *  But  proposed  §  195.583(a) 
reflects  the  wording  of  §  192.485(a),  a 
repair  rule  similar  to  §  195.416(f)  that 
bases  the  need  for  corrective  action  on 
whether  the  remaining  wall  thickness 
supports  the  maximum  allowable 
operating  pressure.  At  present, 
§  195.416  (f)  bases  the  need  for 
corrective  action  on  whether  the 
remaining  wall  thickness  is  within  the 
pipe  specification  tolerances.  The 
revised  wording  would  allow  operators 
to  take  full  advantage  of  criteria  for 
determining  the  strength  of  corroded 
pipe  (see  proposed  §  195.585).  Proposed 
§  195.583(b)  is  identical  to  §  195.416(g), 
which  regulates  remedial  measures  for 
localized  corrosion  pitting. 

Section  195.585    Remedial  Measures; 
Remaining  Strength 

Proposed  §  195.585  is  substantially 
the  same  as  §  195.416(h),  which 
authorizes  the  use  of  widely  accepted 
criteria  for  determining  the  remaining 
strength  of  corroded  pipe. 

Section  195.587    Records 

For  hazardous  liquid  and  carbon 
dioxide  pipelines,  requirements  to  keep 
records  related  to  corrosion  control  are 
in  §  195.404.  Under  §  195.404(a), 
operators  must  maintain  current  maps 
and  records  that  identify  and  show  the 
location  of  facilities  that  are 
cathodically  protected.  In  addition, 


'  Section  195.416(f)  was  revised  by  Amendment 
195-68  (64  FR  69660;  Decemeber  14.  1999). 


§  195.404(c)(3)  requires  operators  to 
keep  records  of  required  inspections 
and  tests  for  at  least  2  years  or  until  the 
next  inspection  or  test,  whichever  is 
longer. 

We  are  proposing  to  adopt  new 
recordkeeping  requirements  for 
hazardous  liquid  and  carbon  dioxide 
pipelines  comparable  to  those  for  gas 
pipelines  in  §  192.491.  Under  proposed 
§  195.587(a),  operators  would  have  to 
keep  current  records  or  maps  of  the 
location  of  cathodically  protected 
piping  (as  they  must  now  under 
§  195.404(a)),  of  cathodic  protection 
facilities,  and  of  bonded  structures. 
Also,  under  proposed  §  195.587(b), 
operators  would  have  to  keep  a  record 
of  each  analysis,  check,  demonstration, 
examination,  inspection,  investigation, 
review,  survey,  and  test  required  by 
proposed  Subpart  H  in  sufficient  detail 
to  demonstrate  the  adequacy  of 
corrosion  control  measures  or  that 
corrosion  requiring  control  measures 
does  not  exist.  Records  required  by 
§  195.587fb)  would  have  to  be  retained 
for  at  least  5  years,  except  that  records 
related  to  determining  the  adequacy  of, 
or  need  for,  external  or  internal 
corrosion  control  (records  related  to 
proposed  §§  195.565,  195.569(a)  and  (c), 
and  195.577(c)  and  (d))  would  have  to 
be  kept  as  long  as  the  pipeline  is  in 
service. 

The  majority  of  comments  on  the 
appropriate  period  to  keep  records 
related  to  determining  if  external  or 
internal  corrosion  control  is  adequate  or 
needed  did  not  support  keeping  these 
records  for  as  long  as  the  pipeline 
remains  in  service.  Instead  they  mostly 
suggested  a  retention  period  of  5  years 
or  the  next  one  or  two  monitoring 
cycles,  whichever  is  longer.  But  we 
agree  with  the  single  commenter  who 
said  keeping  such  records  for  the  service 
life  of  the  pipeline  provides  a  very 
helpful  general  history.  In  our 
experience,  a  history  of  corrosion 
control  monitoring  is  very  useful  in 
assessing  the  condition  of  a  pipeline.  If 
corrosion  problems  emerge  on  a 
pipeline,  its  monitoring  history  is 
considered  in  deciding  the  extent  and 
kind  of  remedial  action  needed. 

As  for  other  records  under  proposed 
§  195.587(b)  (e.g.,  records  of  rectifier 
inspections  under  proposed 
§  195.569(b)),  we  believe  the  retention 
period  must  be  compatible  with  the 
normal  cycle  of  routine  compliance 
investigations  by  government  inspection 
personnel  and  long  enough  to  provide 
meaningful  history  for  investigation  of 
an  accident  or  safety  problem.  A 
minimum  5-year  retention  requirement 
would  assure  that  the  records  are 
available  during  routine  inspection 


visits,  and  provide  a  more  complete 
history  for  analyzing  problems. 

Proposed  §  195.587(a)(2),  which  is 
based  on  §  192.491(a),  would  require 
operators  to  have  current  records  or 
maps  identifying  the  location  of 
cathodic  protection  facilities,  galvanic 
anodes,  and  structures  bonded  to 
cathodic  protection  systems.  Such 
records  are  not  now  required  by  Part 
195,  and  although  operators  may  have 
them,  to  minimize  the  recordkeeping 
burden,  the  records  would  only  be 
required  for  installations  made  after  the 
final  rule  goes  into  effect. 

The  record  retention  times  proposed 
by  §  195.587(b)  would  only  apply  to 
records  of  actions  that  occur  after 
Subpart  H  takes  effect.  The  retention 
times  now  required  by  §  195.404(c)(3) 
would  continue  to  apply  to  records  of 
corrosion  tests  and  inspections  done 
before  Subpart  H  takes  effect. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Policies  and  Procedures 

RSPA  does  not  consider  this  proposed 
rulemaking  to  be  a  significant  regulatory 
action  under  Section  3(f)  of  Executive 
Order  12866  (58  FR  51735;  Oct.  4, 
1993).  Therefore,  the  Office  of 
Management  and  Budget  (OMB)  has  not 
received  a  copy  of  this  rulemaking  to 
review.  RSPA  also  does  not  consider 
this  proposed  rulemaking  to  be 
significant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  1979). 

We  prepared  a  Draft  Regulatory 
Evaluation  of  the  proposed  rules  and  a 
copy  is  in  the  docket.  The  evaluation 
states  that  the  proposed  rules  are,  on  the 
whole,  comparable  either  to  existing 
safety  standards  currently  in  part  195 
for  hazardous  liquid  pipelines  or  to 
existing  safety  standards  in  part  192  for 
gas  pipelines.  The  evaluation  also  states 
that  the  information  presented  at  public 
meetings  and  meetings  with  industry 
and  state  representatives  strongly 
suggests  that  imposing  gas  pipeline 
safety  standards  for  corrosion  control  on 
hazardous  liquid  pipelines  would  not 
require  a  significant  departure  from 
customary  safety  practices  on  liquid 
pipelines. 

An  important  feature  of  the  proposed 
rules  not  found  in  part  192  or  part  195 
is  the  reference  to  cathodic  protection 
criteria  in  NACE  Standard  RP0169-96. 
The  evaluation  states  that  these  criteria 
are  well  known  and  widely  followed 
throughout  the  industry,  as  indicated  by 
meetings  with  industry  representatives 
and  by  the  voluntary  standards  in  the 
ASME  B31.4  Code.  The  evaluation 
further  states  that  operators  who  do  not 


now  apply  the  NACE  criteria  are  likely 
to  apply  the  criteria  in  appendix  D  of 
part  192.  The  proposed  rules  would 
allow  use  of  appendix  D  criteria  under 
conditions  stated  in  the  NACE  standard. 

The  evaluation  concludes  there 
should  be  only  minimal  additional  cost, 
if  any,  for  operators  to  comply  with  the 
proposed  rules.  If  you  disagree  with  this 
conclusion,  please  provide  information 
to  the  public  docket  described  above. 

Regulatory  Flexibility  Act 

The  proposed  rules  are  consistent 
with  customary  practices  for  corrosion 
control  in  the  hazardous  liquid  and 
carbon  dioxide  pipeline  industry. 
Therefore,  based  on  the  facts  available 
about  the  anticipated  impacts  of  this 
proposed  rulemaking,  I  certify,  pursuant 
to  section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  that  this 
proposed  rulemaking  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  If  you  have 
any  information  that  this  conclusion 
about  the  impact  on  small  entities  is  not 
correct,  please  provide  that  information 
to  the  public  docket  described  above. 

Executive  Order  13084 

The  proposed  rules  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13084,  "Consultation 
and  Coordination  with  Indian  Tribal 
Governments."  Because  the  proposed 
rules  would  not  significantly  or 
uniquely  affect  the  communities  of  the 
Indian  tribal  governments  and  would 
not  impose  substantial  direct 
compliance  costs,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

Paperwork  Reduction  Act 

Section  195.587  proposes  minor 
additional  information  collection 
requirements.  Operators  would  be 
required  to  record  the  location  of  certain 
newly  installed  protection  facilities,  and 
keep  the  records  for  as  long  as  the 
pipeline  concerned  is  in  service.  In 
addition,  records  of  inspections,  tests, 
and  surveys  would  have  to  be  kept  for 
as  long  as  the  pipeline  is  in  service  or 
for  5  years,  depending  on  the  nature  of 
the  information  recorded.  The  present 
minimum  retention  period  for  these 
records  is  2  years  or  the  prescribed 
interval  of  test  or  inspection,  whichever 
is  longer  (up  to  5  years  in  some  cases). 

However,  we  believe  operators 
afready  maintain  records  of  the  location 
of  their  protection  facilities  for  as  long 
as  the  pipeline  is  in  service  to  be  able 
to  find  the  facilities  for  their  own 
purposes  and  to  carry  out  existing 
monitoring  requirements  in  part  195. 


Also,  we  believe  the  burden  of  retaining 
inspection,  test,  and  survey  records  for 
the  longer  period  proposed  would  be 
minimal.  These  records  are  largely 
computerized.  Maintaining  these 
records  on  a  floppy  disk  or  computer 
file  represents  very  minimal  costs.  So, 
because  the  additional  paperwork 
burdens  of  this  proposed  rule  are  likely 
to  be  minimal,  we  believe  that 
submitting  an  analysis  of  the  burdens  to 
OMB  under  the  Paperwork  Reduction 
Act  is  unnecessary.  If  you  disagree  with 
this  conclusion,  please  submit  your 
comments  to  the  public  docket. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rulemaking  would  not 
impose  unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  and 
would  be  the  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

National  Environmental  Policy  Act 

We  have  analyzed  the  proposed  rules 
for  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Because  the  proposed 
rules  parallel  present  requirements  or 
practices,  we  have  preliminarily 
determined  that  the  proposed  rules 
would  not  significantly  affect  the 
quality  of  the  human  environment.  An 
environmental  assessment  document  is 
available  for  review  in  the  docket.  A 
final  determination  on  environmental 
impact  will  be  made  after  the  end  of  the 
comment  period.  If  you  disagree  with 
our  preliminary  conclusion,  please 
submit  your  comments  to  the  docket  as 
described  above. 

Impact  on  Business  Processes  and 
Computer  Systems 

We  do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  "Y2K"  or  related  computer 
problems.  The  proposed  rules  would 
not  mandate  business  process  changes 
or  require  modifications  to  computer 
systems.  Because  the  proposed  rules 
would  not  affect  the  ability  of 
organizations  to  respond  to  those 
problems,  we  are  not  proposing  to  delay 
the  effectiveness  of  the  requirements. 

Executive  Order  13132 

The  proposed  rules  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  ("Federalism"). 
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The  proposed  rules  do  not  propose  any 
regulation  that  (1)  has  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 
Nevertheless,  during  our  review  of  the 
existing  corrosion  control  standards, 
representatives  of  state  pipeline  safety 
agencies  gave  us  advice  both  in  private 
sessions  and  in  the  two  public  meetings 
we  held.  In  addition,  our  pipeline  safety 
advisory  committees,  which  include 
representatives  of  state  governments, 
were,  on  two  occasions  in  1999,  briefed 
on  the  corrosion  control  review  project. 

List  of  Subiects  in  49  CFR  Part  195 

Ammonia,  Carbon  dioxide, 
Petroleiun,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  we 
propose  to  amend  49  CFR  part  195  as 
follows: 

PART  195— [AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102;  60104, 
60108,  60109.  60118:  and  49  CFR  1.53. 

2.  Section  195.3  would  be  amended 
by  adding  paragraphs  (b)(8)  and  (c)(7)  to 
read  as  follows: 

§  1 95.3    Matter  incorporated  by  reference. 

***** 

(b)*  *  * 

(8)  NACE  International,  1440  South 
Creek  Drive.  Houston,  TX  77084. 

(c)*  •  * 

(7)  NACE  International  (NACE): 

(i)  NACE  Standard  RPOl  69-96. 
"Control  of  External  Corrosion  on 
Undergroimd  or  Submerged  Metallic 
PipeUne  Systems"  (1996). 

(ii)  [Reserved] 

3.  Section  195.5(b)  would  be  revised 
to  read  as  follows: 

§  1 95.5    Conversion  to  service  subject  to 
this  part 

***** 

(b)  A  pipeUne  which  qualities  for  use 
under  this  section  need  not  comply  with 
the  corrosion  control  requirements  of 
subpeirt  H  of  this  part  until  12  months 
after  it  is  placed  in  service, 
notwithstanding  any  earlier  deadlines 
for  compliance.  The  requirements  of 
§§  195.557.  195.559.  and  195.561  apply 
to  each  pipeline  which  substantially 
meets  those  requirements  before  it  is 


placed  in  service  or  which  is  a  segment 
that  is  replaced,  relocated,  or 
substantially  altered. 

***** 

4.  Section  195.402(c)(3)  would  be 
revised  to  read  as  follows: 

§  1 95.402    Procedural  manual  for 
operations,  maintenance,  and  emergencies. 

***** 

(c)  *   *   * 

(3)  Operating,  maintaining,  and 
repairing  the  pipeline  system  in 
accordance  with  each  of  the 
requirements  of  this  subpart  and  subpart 
H  of  this  part 


§195.404    [Amended] 

5.  In  §  195.404,  paragraph  (a)(l)(v) 
would  be  removed,  and  paragraphs 
(a)(l)(vi)  through  (a)(l)(viii)  would  be 
redesignated  as  paragraphs  (a)(l)(v) 
through  (a)(l)(vii). 

§§195.236,  195.238,  195.242, 195.244, 
195.414,195.416,195.418    [Removed] 

6.  The  following  sections  would  be 
removed  and  reserved:  §§  195.236, 
195.238,  195.242,  195.244,  195.414, 
195.416,  and  195.418. 

7.  Subpart  H  would  be  added  to  read 
as  follows: 

Subpart  H — Corrosion  Control 

Sec. 

195.551     Scope. 

195.553    Qualification  of  supervisors. 

195.555    External  corrosion  control; 

Applicability. 
195.557    External  corrosion  control; 

Protective  coating. 
195.559    External  corrosion  control; 

Cathodic  protection  system. 
195.561     External  corrosion  control;  Test 

leads. 
195.563    External  corrosion  control: 

Additional  cathodic  protection 

requirements. 
195.565     External  corrosion  control; 

Examination  of  a  buried  pipeline  when 

exposed. 
195.567     External  corrosion  control; 

Cathodic  protection  criteria. 
195.569    External  corrosion  control; 

Monitoring. 
195.571    External  corrosion  control; 

Electrical  isolation. 
195.573    External  corrosion  control;  Test 

stations. 
195.575    External  corrosion  control; 

Interference  currents. 
195.577    Internal  corrosion  control. 
195.579    Atmospheric  corrosion  control; 

General. 
195.581     Atmospheric  corrosion  control; 

Monitoring. 
195.583    Remedial  measures;  General. 
195.585    Remedial  Measures;  Remaining 

strength. 
195.587     Records. 


Subpart  H — Corrosion  Control 

§195.551     Scope. 

This  subpart  prescribes  minimum 
requirements  for  protecting  steel 
pipelines  against  corrosion. 

§  195.553    Qualification  of  supervisors. 

Each  operator  must  require  and  verify 
that  its  supervisors  maintain  a  thorough 
knowledge  of  that  portion  of  the 
corrosion  control  procedures 
established  under  §  195.402  for  which 
they  are  responsible  for  insuring 
compliance. 

§  195.555    External  corrosion  control; 
Applicability. 

The  requirements  of  §§  195.557, 
195.559,  and  195.561  apply  only  to— 

(a)  Pipelines  constructed,  relocated, 
replaced,  or  otherwise  changed  after  the 
applicable  date  in  §  195.401(c);  and 

(b)  Converted  pipelines,  if  required  by 
§  195.5(b). 

§  195.557    External  corrosion  control; 
Protective  coating. 

(a)(1)  No  component  of  a  pipeline 
may  be  buried  or  submerged  unless  that 
component  has  an  external  protective 
coating  that — 

(i)  Is  designed  to  mitigate  corrosion  of 
the  buried  or  submerged  component; 

(ii)  Has  sufficient  adhesion  to  the 
metal  siu-face  to  prevent  under  film 
migration  of  moistiu-e; 

(iii)  Is  sufficiently  ductile  to  resist 
cracking; 

(iv)  Has  enough  strength  to  resist 
damage  due  to  handling  and  soil  stress; 
and 

(v)  Supports  any  supplemental 
cathodic  protection. 

(2)  In  addition,  if  any  insulating-type 
coating  is  used,  it  must  have  low 
moisture  absorption  and  provide  high 
electrical  resistance. 

fb)  All  pipe  coating  must  be  inspected 
just  prior  to  lowering  the  pipe  into  the 
ditch  or  submerging  the  pipe,  and  any 
damage  discovered  must  be  repaired. 

§  195.559    External  corrosion  control; 
Cathodic  protection  system. 

(a)  A  cathodic  protection  system  must 
be  installed  for  all  buried  or  submerged 
facilities  to  mitigate  corrosion  that 
might  result  in  structural  failure.  A  test 
procedure  must  be  developed  to 
determine  whether  adequate  cathodic 
protection  has  been  achieved. 

(b)  A  cathodic  protection  system  must 
be  installed  not  later  than  1  year  after 
completing  the  construction. 

(c)  For  the  bottoms  of  aboveground 
breakout  tanks  with  greater  than  500 
barrels  (79.5  m^)  capacity  built  to  API 
Specification  12F,  API  Standard  620,  or 
API  Standard  650  (or  its  predecessor 


Standard  12C),  the  installation  of  a 
cathodic  protection  system  under 
paragraph  (a)  of  this  section  after 
October  2,  2000,  must  be  in  accordance 
with  API  Recommended  Practice  651, 
unless  the  operator  notes  in  the 
procedural  manual  (§  195.402(c))  why 
compliance  with  all  or  certain 
provisions  of  API  Reconunended 
Practice  651  is  not  necessary  for  the 
safety  of  a  particular  breakout  tank. 

(d)  For  the  internal  bottom  of 
aboveground  breakout  tanks  built  to  API 
Specification  12F,  API  Standard  620,  or 
API  Standard  650  (or  its  predecessor 
Standard  12C),  the  installation  of  a  tank 
bottom  fining  after  October  2,  2000, 
must  be  in  accordance  with  API 
Recommended  Practice  652.  unless  the 
operator  notes  in  the  procedural  manual 
(§  195.402(c))  why  compliance  with  all 
or  certain  provisions  of  API 
Recommended  Practice  652  is  not 
necessary  for  the  safety  of  a  particular 
breakout  tank. 

§  195.561     External  corrosion  control;  Test 
leads. 

(a)  Except  for  offshore  pipelines, 
electrical  test  leads  used  for  corrosion 
control  or  electrolysis  testing  must  be 
installed  at  intervals  frequent  enough  to 
obtain  electrical  measurements 
indicating  the  adequacy  of  the  cathodic 
protection. 

(b)  Test  leads  must  be  installed  as 
follows: 

(1)  Enough  looping  or  slack  must  be 
provided  to  prevent  test  leads  fi-om 
being  unduly  stressed  or  broken  diuing 
backfilling. 

(2)  Each  lead  must  be  attached  to  the 
pipe  so  as  to  prevent  stress 
concentration  on  the  pipe. 

(3)  Each  lead  installea  in  a  conduit 
must  be  suitably  insulated  from  the 
conduit. 

(4)  Each  bared  test  lead  wire  and 
bared  metallic  area  at  point  of 
connection  to  the  pipeline  must  be 
coated  with  an  electrical  insulating 
material  compatible  with  the  pipe 
coating  and  the  insulation  on  the  wire. 

§  195.563     External  corrosion  control; 
Additional  cathodic  protection 
requirements. 

(a)  Each  pipeline  not  subject  to 

§  195.559  that  has  an  effective  external 
surface  coating  material  must  be 
cathodically  protected.  This 
requirement  does  not  apply  to  breakout 
taiik  areas  and  buried  pumping  station 
piping. 

(b)  For  the  purposes  of  this  subpart, 
a  pipeline  does  not  have  an  effective 
external  coating  and  shall  be  considered 
bare  if  the  current  required  to 
cathodically  protect  it  is  substantially 
the  same  as  if  it  were  bare. 


§  1 95.565  External  corrosion  control ; 
Examination  of  a  buried  pipeline  when 
exposed. 

Whenever  an  operator  has  knowledge 
that  any  portion  of  a  buried  pipeline  is 
exposed,  the  exposed  portion  must  be 
examined  for  evidence  of  external 
corrosion,  if  the  pipe  is  bare  or  if  the 
coating  is  deteriorated.  If  external 
corrosion  requiring  remedial  action 
under  §  195.583  is  fotmd,  the  operator 
must  investigate  circumferentially  and 
longitudinally  beyond  the  exposed 
portion  (by  visual  examination,  indirect 
method,  or  both)  to  determine  whether 
additional  corrosion  requiring  remedial 
action  exists  in  the  vicinity  of  the 
exposed  portion. 

§  1 95.567  External  corrosion  control; 
Cathodic  protection  criteria. 

Cathodic  protection  required  by  this 
subpart  must  comply  with  one  or  more 
of  the  applicable  criteria  and  other 
considerations  for  cathodic  protection 
contained  in  section  6  of  NACE 
Standard  RP0169-96. 

§  1 95.569  External  corrosion  control; 
Monitoring. 

(a)  Each  operator  must,  at  intervals 
not  exceeding  15  months,  but  at  least 
once  each  calendar  year,  conduct  tests 
on  each  buried,  in  contact  witli  the 
ground,  or  submerged  pipeline  facility 
in  its  pipeline  system  that  is  under 
cathodic  protection  to  determine 
whether  the  protection  is  adequate 
under  §  195.567. 

(b)  Each  operator  must,  at  intervals 
not  exceeding  2V2  months,  but  at  least 
six  times  each  calendar  year,  inspect 
each  of  its  cathodic  protection  rectifiers. 

(c)  Each  operator  must,  at  intervals 
not  exceeding  5  years,  reevaluate  its 
improtected  pipelines  and  cathodically 
protect  them  in  accordance  with  this 
subpart  in  areas  in  which  active 
corrosion  is  found.  The  operator  must 
determine  the  areas  of  active  corrosion 
by  electrical  survey,  or  where  an 
electrical  survey  is  impractical,  by  other 
means  that  include  review  and  analysis 
of  leak  repair  and  inspection  records, 
corrosion  monitoring  records,  exposed 
pipe  inspection  records,  and  the 
pipeline  environment.  In  this  section: 

(1)  Active  corrosion  means  continuing 
corrosion  which,  unless  controlled, 
could  result  in  a  condition  that  is 
detrimental  to  public  safety  or  the 
enviroimient. 

(2)  Electrical  survey  means  a  series  of 
closely  spaced  pipe-to-soil  readings  over 
a  pipeline  that  are  subsequently 
analyzed  to  identify  locations  where  a 
corrosive  current  is  leaving  the  pipeline. 

(3)  Pipeline  environment  includes  soil 
resistivity  (high  or  low),  soil  moistiu^ 


(wet  or  dry),  soil  contaminants  that  may 
promote  corrosive  activity,  and  other 
known  conditions  that  could  affect  the 
probability  of  active  corrosion. 

(d)  Each  reverse  current  switch,  each 
diode,  and  each  interference  bond 
whose  failure  would  jeopardize 
structural  protection  must  be 
electrically  checked  for  proper 
performance  six  times  each  calendar 
year,  but  with  intervals  not  exceeding 
2V2  months.  Each  other  interference 
bond  must  be  checked  at  least  once  each 
calendar  year,  but  with  intervals  not 
exceeding  15  months. 

(e)  For  abovegroimd  breakout  tanks 
where  corrosion  of  the  tank  bottom  is 
controlled  by  a  cathodic  protection 
system,  the  cathodic  protection  system 
must  be  inspected  to  ensure  it  is 
operated  and  maintained  in  accordance 
with  API  Recommended  Practice  651, 
unless  the  operator  notes  in  the 
procedure  manual  (§  195.402(c))  why 
compliance  v«th  all  or  certain 
provisions  of  API  Recommended 
Practice  651  is  not  necessary  for  the 
safety  of  a  particular  breakout  tank. 

§  1 95.571     External  corrosion  control; 
Electrical  isolation. 

(a)  Each  biu-ied  or  submerged  pipeline 
must  be  electrically  isolated  from  other 
metallic  structures,  unless  the  pipeline 
and  the  other  structures  are  electrically 
interconnected  and  cathodically 
protected  as  a  single  ipit. 

(b)  One  or  more  insulating  devices 
must  be  installed  where  electrical 
isolation  of  a  portion  of  a  pipeline  is 
necessary  to  facilitate  the  application  of 
corrosion  control. 

(c)  Inspection  and  electrical  tests  must 
be  made  to  assure  that  electrical 
isolation  is  adequate. 

(d)  An  insulating  device  may  not  be 
installed  in  an  area  where  a  combustible 
atmosphere  is  anticipated  unless 
precautions  are  taken  to  prevent  arcing. 

(e)  Where  a  pipeline  is  located  in 
close  proximity  to  electrical 
transmission  tower  footings,  groimd 
cables  or  counterpoise,  or  in  other  areas 
where  fault  currents  or  unusual  risk  of 
lightning  may  be  anticipated,  it  must  be 
provided  with  protection  against 
damage  due  to  fault  ciurents  or 
lightning,  and  protective  measures  must 
also  be  taken  at  insulating  devices. 

§  1 95.573    External  corrosion  control;  Test 
stations. 

Each  operator  mtist  maintain  the  test 
leads  required  for  cathodic  protection  in 
such  a  condition  that  electrical 
measurements  can  be  obtained  to  ensure 
adequate  protection. 
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S  195.575    External  corrosion  control; 
Interference  currents. 

(a)  Each  operator  whose  pipeline 
system  is  subjected  to  stray  currents 
must  have  a  program  to  identify,  test  for, 
and  minimize  the  detrimental  effects  of 
such  currents. 

(b)  Each  impressed  current  or  galvanic 
anode  system  must  be  designed  and 
installed  to  minimize  any  adverse 
effects  on  existing  adjacent  metallic 
structures. 

§  195.577    Internal  corrosion  control. 

(a)  No  operator  may  transport  any 
hazardous  liquid  or  carbon  dioxide  that 
would  corrode  the  pipe  or  other 
components  of  its  pipeline  system, 
unless  it  has  investigated  the  corrosive 
effect  of  the  hazardous  liquid  or  carbon 
dioxide  on  the  system  and  has  taken 
adequate  steps  to  mitigate  corrosion. 

(bj  If  corrosion  inhibitors  are  used  to 
mitigate  internal  corrosion  the  operator 
must  use  inhibitors  in  sufficient 
quantity  to  protect  the  entire  part  of  the 
system  that  the  inhibitors  are  designed 
to  protect  and  shall  also  use  coupons  or 
other  monitoring  equipment  to 
determine  their  effectiveness. 

(c)  The  operator  must,  at  intervals  not 
exceeding  7V2  months,  but  at  least  twice 
each  calendar  year,  examine  coupons  or 
other  types  of  monitoring  equipment  to 
determine  the  effectiveness  of  the 
inhibitors  or  the  extent  of  any  corrosion. 

(d)  Whenever  pipe  is  removed  from  a 
pipeline,  the  operator  must  inspect  the 
internal  surface  of  the  pipe  for  evidence 
of  corrosion.  If  internal  corrosion 
requiring  remedial  action  under 

§  195.583  is  found,  the  operator  shall 
investigate  circumferentially  and 
longitudinally  beyond  the  removed  pipe 
(by  visual  examination,  indirect 
method,  or  both)  to  determine  whether 
additional  corrosion  requiring  remedial 
action  exists  in  the  vicinity  of  the 
removed  pipe. 


§195.579 
General. 


Atmospheric  corrosion  control; 


Each  pipeline  or  portion  of  pipeline 
that  is  exposed  to  the  atmosphere  must 
be  cleaned  and  coated  with  a  material 
suitable  for  the  prevention  of 


atmospheric  corrosion.  However,  except 
for  portions  of  pipelines  in  offshore 
splash  zones  and  soil-to-air  interfaces, 
protection  against  atmospheric 
corrosion  is  not  required  if  the  operator 
demonstrates  by  test,  investigation,  or 
experience  that  corrosion  will  be 
limited  to  a  light  surface  oxide  or  else 
will  not  affect  the  safe  operation  of  the 
pipeline  before  the  next  scheduled 
inspection. 

§  1 95.581     Atmospheric  corrosion  control; 
Monitoring. 

(a)  Each  operator  must,  at  intervals 
not  exceeding  3  years  for  onshore 
pipelines  or  15  months,  but  at  least  once 
each  calendar  year,  for  offshore 
pipelines,  inspect  each  pipeline  or 
portion  of  pipeline  that  is  exposed  to 
the  atmosphere  for  evidence  of 
atmospheric  corrosion.  Particular 
attention  must  be  given  to  pipe  at  soil- 
to-air  interfaces,  imder  thermal 
insulation,  under  disbonded  coatings,  at 
pipe  supports,  in  splash  zones,  at  deck 
penetrations,  and  in  spans  over  water. 

(b)  If  atmospheric  corrosion  is  foimd, 
the  operator  must  provide  protection 
against  atmospheric  corrosion  as 
required  by  §  195.579. 

§195.583    Remedial  measures;  General. 

(a)  Any  pipe  that  is  found  to  be 
generally  corroded  so  that  the  remaining 
wall  thickness  is  less  than  that  required 
for  the  maximum  operating  pressure  of 
the  pipeline  must  be  replaced.  However, 
generally  corroded  pipe  need  not  be 
replaced  if — 

(1)  The  operating  pressure  is  reduced 
to  be  conunensurate  with  the  strength  of 
the  pipe,  based  on  the  actual  remaining 
wall  thickness;  or 

(2)  The  pipe  is  repaired  by  a  method 
that  reliable  engineering  tests  and 
analyses  show  can  permanently  restore 
the  serviceability  of  the  pipe. 

(b)  If  localized  corrosion  pitting  is 
found  to  exist  to  a  degree  where  leakage 
might  result,  the  pipe  must  be  replaced 
or  repaired,  or  the  operating  pressure 
must  be  reduced  commensurate  with 
the  strength  of  the  pipe  based  on  the 
actual  remaining  wall  thickness  in  the 
pits. 


§  195.585    Remedial  Measures;  Remaining 
strength. 

Under  §  195.583,  the  strength  of  the 
pipe  based  on  actual  remaining  wall 
thickness  may  be  determined  by  the 
procedure  in  ASME  B31G  Manual  for 
Determining  the  Remaining  Strength  of 
Corroded  Pipelines  or  by  the  procedure 
developed  by  AGA/Battelle — A 
Modified  Criterion  for  Evaluating  the 
Remaining  Strength  of  Corroded  Pipe 
(with  RSTRENG  disk).  Application  of 
the  procedure  in  the  ASME  B31G 
manual  or  the  AGA/Battelle  Modified 
Criterion  is  applicable  to  corroded 
regions  (not  penetrating  the  pipe  wall) 
in  existing  steel  pipelines  in  accordance 
with  limitations  set  out  in  the  respective 
procedures. 

§195.587     Records. 

(a)  Each  operator  must  maintain 
current  records  or  maps  to  show  the 
location  of — 

(1)  Cathodically  protected  pipelines; 

(2)  Cathodic  protection  facilities  and 
galvanic  anodes  installed  after  [effective 
date  of  final  rule);  and 

(3)  Neighboring  structures  bonded  to 
cathodic  protection  systems.  Records  or 
maps  showing  a  stated  number  of 
anodes,  installed  in  a  stated  manner  or 
spacing,  need  not  show  specific 
distances  to  each  buried  anode. 

(b)  Each  operator  must  maintain  a 
record  of  each  analysis,  check, 
demonstration,  examination,  inspection, 
investigation,  review,  survey,  and  test 
required  by  this  subpart  in  sufficient 
detail  to  demonstrate  the  adequacy  of 
corrosion  control  measures  or  that 
corrosion  requiring  control  measiu'es 
does  not  exist.  These  records  must  be 
retained  for  at  least  5  years,  except  that 
records  related  to  §§  195.565.  195.569(a) 
and  (c),  and  195.577(c)  and  (d)  must  be 
retained  for  as  long  as  the  pipeline 
remains  in  service. 

Issued  in  Washington,  DC  on  December  1, 
2000. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
|FR  Doc.  00-31224  Filed  12-7-O0;  8:45  am) 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  Availability  of 

Environmental  Assessment  and  Finding 

of  No  Significant  Impact. 

Authority:  42  U.S.C.  4321  et  seq.;  36  CFR 

part  805. 

SUMMARY:  An  environmental  assessment 
on  the  Council's  proposed  revisions  of 
its  regulations  implementing  Section 
106  of  the  National  Historic 
Preservation  Act  was  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  and  the  Advisory 
Council  on  Historic  Preservation's 
NEPA  regulations,  36  CFR  Part  805.  The 
environmental  assessment  made  a 
preliminary  determination  that 
promulgation  of  the  revised  regulations 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment 
and  that  preparation  of  an 
environmental  impact  statement  would 
not  be  necessary.  Notice  of  the 
availability  of  the  environmental 
assessment  and  preliminary 
determination  of  no  significant  impact, 
and  of  a  30-day  public  comment  period 
was  published  in  the  Federal  Register 
on  July  11,  2000  (65  FR  42850).  The 
Council  has  considered  the  comments 
received  and  has  found  that  the 
proposed  action  will  have  no  significant 
impact  on  the  human  environment. 
Copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact 
may  be  obtained  by  contacting  the 
person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Marques,  Assistant  General 
Counsel,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 


Avenue,  NW.,  Suite  809,  Washington, 
DC  20004.  (202)  606-8503. 

Dated:  December  4,  2000. 
John  M.  Fowier, 

Executive  Director. 

[PR  Doc.  00-31254  Filed  12-7-00;  8:45  am] 

BILUNG  COOE  4310-10-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

AGENCY:  U.S.  Agency  for  International 

Development  (USAID). 

ACTION:  Notice  of  U.S.  Agency  for 

International  Development  Financial 

Assistance  Subject  to  Title  IX  of  the 

Education  Amendments  of  1972,  as 

amended. 

SUMMARY:  In  accordance  with  Subpart  F 
of  the  final  common  rule  for  the 
enforcement  of  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended 
("Title  IX"),  this  notice  lists  federal 
financial  assistance  administered  by 
USAID  that  is  covered  by  Title  IX.  Title 
DC  prohibits  recipients  of  federal 
financial  assistance  bom  discriminating 
on  the  basis  of  sex  in  education 
programs  or  activities.  Subpart  F  of  the 
Title  IX  common  rule  requires  each 
federal  agency  that  awards  federal 
financial  assistance  to  publish  in  the 
Federal  Register  a  notice  of  the  federal 
financial  assistance  covered  by  the  Title 
IX  regulations  within  sixty  (60)  days 
after  the  effective  date  of  the  final 
common  rule.  The  final  common  rule 
for  the  enforcement  of  Title  IX  was 
published  in  the  Federal  Register  by 
twenty-one  (21)  federal  agencies, 
including  USAID,  on  August  30,  2000, 
65  FR  52857-52895).  USAID's  portion 
of  the  final  common  rule  will  be 
codified  at  22  CFR  part  229. 
SUPPLEMENTARY  INFORMATION:  Title  IX 
prohibits  recipients  of  federal  financial 
assistance  from  discriminating  on  the 
basis  of  sex  in  educational  programs  or 
activities.  Specifically,  the  statute  states 
that  "[n]o  person  in  the  United  States 
shall,  on  the  basis  of  sex,  be  excluded 
fi^m  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  imder  any  education 
program  or  activity  receiving  Federal 


financial  assistance,"  with  specific 
exceptions  for  various  entities, 
programs,  and  activities.  20  U.S.C. 
1681(a).  Title  ]X  and  the  Tide  ]X 
common  rule  prohibit  discrimination  on 
the  basis  of  sex  in  the  operation  of,  and 
the  provision  or  denial  of  benefits  by, 
education  programs  or  activities 
conducted  not  only  by  educational 
institutions  but  by  other  entities  as  well. 

List  of  Federal  Financial  Assistance 
Administered  by  the  U.S.  Agency  for 
International  Development  to  Which 
Title  JX  Applies 

Note:  All  domestic  recipients  of  federal 
finemcial  assistance  from  USAID  are  subject 
to  Title  IX,  but  Title  IXs  anti-discrimination 
prohibitions  are  limited  to  the  educational 
components  of  the  recipient's  program  or 
activity,  if  any. 

Failure  to  list  a  type  of  federal  assistance 
below  shall  not  mean,  if  Title  IX  is  otherwise 
applicable,  that  a  program  or  activity  is  not 
covered  by  Title  IX. 

The  following  types  of  federal  financial 
assistance  were  derived  from  Appendix  A  of 
USALD's  regulations  effectuating  Title  VI  of 
the  Civil  Rights  Act  of  1964,  22  U.S.C.  Part 
209,  and  section  504  of  the  Rehabilitation  Act 
of  1973,  22  U.S.C.  Part  217. 

1 .  Assistance  provided  to 
organizations  and  institutions  to  carry 
on  programs  of  technical  cooperation 
and  development  in  the  United  States  to 
promote  the  economic  development  of 
less  developed  friendly  countries. 

2.  Assistance  provided  to 
organizations  and  institutions  to  carry 
on  programs  of  technical  cooperation 
and  development  in  the  United  States  to 
promote  the  economic  development  of 
the  less  developed  fiiendly  countries  of 
Latin  America. 

3.  Assistance  provided  to 
organizations  and  institutions  to  carry 
out  programs  in  the  United  States  of 
research  into,  and  evaluation  of, 
economic  development  in  less 
developed  foreign  countries. 

4.  Assistance  provided  to  research 
and  educational  institutions  in  the 
United  States  to  strengthen  their 
capacity  to  develop  and  carry  out 
programs  or  activities  concerned  with 
the  economic  and  social  development  of 
developing  countries. 

5.  Assistance  provided  to  land  grant 
and  other  qualified  agricultural 
universities  and  colleges  in  the  United 
States  to  develop  their  capabilities  to 
assist  developing  coimtries  in 
agricultural  teaching,  research  and 
extension  services. 
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6.  Assistance  provided  to  private  and 
voluntary  agencies,  non-profit 
organizations,  educational  institutions 
and  other  qualifieid  organizations  for 
programs  or  activities  in  the  United 
States  to  promote  the  economic  and 
social  development  of  developing 
countries. 

7.  Assistance  provided  to  private  and 
voluntary  agencies,  non-profit 
organizations,  educational  institutions 
and  other  qualified  organizations  for 
programs  or  activities  in  the  United 
States  to  promote  the  use  of  lessons 
learned  from  USAID  economic  and 
social  development  programs  in 
developing  countries. 

Dated;  November  28,  2000. 
(essalyn  L.  Pendarvis, 
Director,  Office  of  Equal  Opportunity 
Programs.  USAID. 
[FR  Doc.  00-31257  Filed  12-7-00;  8:45  am] 

BILLING  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Oregon 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  USDA. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  section  IV  of  the 
FOTG  of  the  NRCS  in  Oregon  for  review 
and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Oregon  to  issue  revisions  to 
Conservation  Practice  Standards  327, 
Conservation  Cover,  and  328, 
Conservation  Crop  Rotation,  in  section 
IV  of  the  State  Technical  Guide  in 
Oregon.  These  practices  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  will  be  received  until 
on  or  before  January  8,  2001.  Once  the 
review  and  comment  period  is  over  and 
the  standards  are  finalized,  they  will  be 
placed  in  the  individual  Field  Office 
Technical  Guide  in  each  field  office. 
ADDRESSES:  Address  all  requests  and 
comments  to  Roy  M.  Carlson,  Jr.,  Leader 
for  Technology,  Natural  Resources 
Conservation  Service  (NRCS),  101  SW 
Main  Street,  Suite  1300,  Portland, 
Oregon  97204.  Copies  of  these  standards 
will  be  made  available  upon  written 
request.  You  may  submit  electronic 
requests  and  comments  to 
roy.carlson@or.  usda.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 

M.  Carlson,  Jr.,  503-414-3231. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
conunent.  For  the  next  30  days,  the 
NRCS  in  Oregon  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Oregon 
regarding  disposition  of  those  comments 
and  a  final  determination  of  changes 
will  be  made.  In  Oregon,  "technical 
guides"  refers  to  the  Field  Office 
Technical  Guide  maintained  at  each 
NRCS  Field  Office  in  Oregon. 

Dated:  December  4.  2000. 
Roy  M.  Carlson,  |r., 
Acting  State  Conservationist,  Portland, 
Oregon. 
[FR  Doc.  00-31338  Filed  12-7-00;  8:45  am] 

BILLING  CODE  3410-1 6-U 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  the  Release  of  the 
Comprehensive  Nutrient  Management 
Planning  Technical  Guidance 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Release  of  final  Comprehensive 
Nutrient  Management  Planning 
Technical  Guidance. 

summary:  The  U.S.  Department  of 
Agriculture's  (USDA)  Natural  Resources 
Conservation  Service  (NRCS)  released 
the  draft  Technical  Guidance  For 
Developing  Comprehensive  Nutrient 
Management  Plans  (CNMPs)  for  public 
review  and  comment  in  December  1999. 
Based  on  the  comments  received,  the 
document  has  been  revised  and  is  now 
being  released  in  final  form  as  the 
Comprehensive  Nutrient  Management 
Planning  Technical  Guidance.  This 
guidance  document  is  intended  for  use 
by  Natural  Resources  Conservation 
Service  (NRCS)  and  conservation 
partner  State  and  local  field  stafi^s, 
private  consultants,  landowners/ 
operators,  and  others  that  either  will  be 
developing  or  assisting  in  the 
development  of  Comprehensive 
Nutrient  Management  Plans  (CNMPs). 

Availability:  The  Comprehensive 
Nutrient  Management  Planning 


Technical  Guidance  is  available  on  the 
NRCS"  website  at:  http:// 
www.nhq.nrcs.  usda.gov/PROGRAMS/ 
ahcwpd/ ahCNMP.html.  A  paper  copy  of 
the  CNMP  Technical  Guidance  can  be 
obtained  by  submitting  a  request  in 
writing  to:  Director,  Animal  Husbandry 
and  Clean  Water  Programs  Division, 
5601  Sunnyside  Avenue,  Mail  Stop 
5473,  Beltsville,  Maryland,  20705;  or  by 
calling  (301)  504-2196. 
DATES:  This  document  becomes  effective 
on  December  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Christensen,  Natural 
Resources  Conservation  Service,  (301) 
504-2196;  fax  (301)  504-2264,  e-mail 
thomas.christensen@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Comprehensive  Nutrient  Management 
Planning  Technical  Guidance  is  a 
document  intended  for  use  by  those 
individuals  (both  public  and  private) 
who  will  be  developing  or  assisting  in 
the  development  of  CNMPs.  The 
purpose  of  this  document  is  to  provide 
technical  guidance  for  the  development 
of  CNMPs,  whether  they  are  developed 
through  USDA's  voluntary  programs  or 
as  a  means  to  help  satisfy  the  United 
States  Environmental  Protection 
Agency's  (USEPA)  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  requirements. 

The  technical  guidance  is  not 
intended  as  a  sole  source  reference  for 
developing  CNMPs.  Rather,  it  is  to  be 
used  as  a  tool  in  support  of  the  USDA, 
NRCS  conservation  planning  process,  as 
contained  in  the  NRCS  National 
Planning  Procedures  Handbook  (NPPH) 
and  various  other  agency  technical 
references,  handbooks,  and  policy 
directives.  This  technical  guidance 
provides  specific  criteria  that  needs  to 
be  addressed  in  developing  and 
implementing  a  CNMP.  USDA  prohibits 
discrimination  in  its  programs  and 
activities  on  the  basis  of  race,  color, 
national  origin,  gender,  religion,  age, 
sexual  orientation,  or  disability. 
Additionally,  discrimination  on  the 
basis  of  political  beliefs  and  marital  or 
family  status  also  is  prohibited  by 
statutes  enforced  by  USDA.  (All 
prohibited  bases  do  not  apply  to  all 
programs).  Persons  with  disabilities 
who  require  alternative  means  for 
communication  of  program  information 
(braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA's  Target 
Center  at  (202)  720-2600  (voice  and 
TDD). 

To  file  a  complaint  of  discrimination 
to  USDA,  vmte  USDA  Director,  Office  of 
Civil  Rights,  Room  326-W,  Whitten 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 


9410,  or  call  (202)  720-5964  (voice  and 
TDD).  USDA  is  an  equal  opportunity 
provider  and  employer. 

Signed  in  Washington.  D.C.,  on  December 
1,2000 

Danny  D.  Sells, 

Associate  Chief,  Natural  Resources 
Conservation  Service. 

[FR  Doc,  00-31264  Filed  12-7-00;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  8,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  4,  April  14,  July  28,  October  13 
and  October  20,  2000  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(65  FR  5492, 20135, 46425,  60903. 
63057)  of  proposed  additions  to  the 
Procurement  List. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  conunodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 


commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prociirement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Line,  Multi-Loop 

1670-01-062-6304 
Line,  Multi-Loop 

1670-01-062-6305 

Services 
Administrative  Services 

NASA  Coddard  Space  Flight  Center, 
Greenbelt.  Maryland 

Distribution/Logistics  Service 

Defense  Supply  Center — Philadelphia, 

Philadelphia 
Pennsylvania  North  Central  Region 
Lansing,  Michigan 

Laundry  Service 

Anniston  Army  Depot,  Anniston,  Alabama 

Management  Services 

Department  of  Housing  &  Urban 

Development,  909  1st  Avenue,  Suite  200, 
Seattle,  Washington 

Recycling  Service 

Naval  Weapons  Station,  NAWS  Recycling 
Center,  China  Lake,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-31320  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Piut;hase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a 


commodity  and  services  to  be  furnished 
by  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Comments  must  be  received  on  or 
before:  January  8,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodify  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Conunodity 

Holder,  Label  w/Slit 

9905-01-365-2125 

50%  of  the  Government  Requirement 

NPA:  Occupational  Development  Center, 

Inc.,  Thief  River  Falls,  Minnesota 


76986 
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Services 

Food  Service,  EOD  Dining  Facility.  Eglin  Air 

Fore  Base,  Florida 
NPA:  Lakeview  Center,  Inc.,  Pensacola, 

Florida 
Janitorial/Custodial,  I.C.  Hewgley  Jr.,  USARC, 

Kiioxville,  Tennessee 
NPA:  Goodwill  Industries — Knoxville,  Inc., 

Knoxville,  Tennessee 
Order  Processing  Service,  National  Institute 

of  Health,  Bethesda,  Maryland 
NPA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore,  Maryland 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-31321  Filed  12-7-00:  8:45  am] 

BILUNG  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Proposed  Additions;  Procurement  List; 
Correction 

In  the  document  appearing  on  page 
70549,  FR  Doc  00-30001,  in  the  issue  of 
November  24,  2000,  in  the  first  column 
the  Committee  published  a  proposed 
addition  for  Sorbents,  Chemical  and  Oil. 
The  NSN  4235-01-457-0676  was 
incorrect.  The  correct  NSN  is  4235-01- 
457-0678. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-31322  Filed  12-^-00;  8:45.am] 

BILUNG  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-825] 

Stainless  Steel  Sheet  and  Strip  In  Coils 
From  Italy;  Rescission  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
countervailing  duty  administrative 
review. 

SUMMARY:  In  response  to  an  August  31, 
2000,  request  made  by  Acciai  Speciali 
Temi  S.p.A,  a  producer/exporter  of 
stainless  steel  sheet  and  strip  in  coils 
from  Italy,  and  Acciai  Speciali  Temi 
USA,  Inc.,  a  U.S.  importer  of  subject 
merchandise,  on  October  2,  2000  {65  FR 
58733),  the  Department  of  Commerce 
published  the  initiation  of  an 
administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Italy, 


covering  the  period  November  17,  1998, 
through  December  31,  1999.  This  review 
has  now  been  rescinded  as  a  result  of 
the  timely  withdrawal  of  the  request  for 
review  by  Acciai  Speciali  Temi  S.p.A 
and  Acciai  Speciali  Temi  USA,  Inc. 
EFFECTIVE  DATE:  December  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Campbell  or  Suresh  Maniam,  AD/CVD 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2239  and  (202) 
482-0176,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (Department)  regulations 
refer  to  19  CFR  part  351  (1999). 

Background 

On  August  6,  1999,  the  Department 
published  a  countervailing  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  Italy  (64  FR  42923).  On  August  31, 
2000,  Acciai  Speciali  Temi  S.p.A. 
(AST),  a  producer/exporter  of  stainless 
steel  sheet  and  strip  in  coils  from  Italy, 
and  Acciai  Speciali  Temi  USA,  Inc. 
(AST  USA),  a  U.S.  importer  of  subject 
merchandise,  requested  an 
administrative  review  of  the 
countervailing  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Italy 
of  the  relevant  period.  In  accordance 
with  19  CFR  351.221(c)(l)(i),  we 
published  the  initiation  of  the  review  on 
October  2,  2000  (65  FR  58733).  On 
November  21,  2000,  AST  and  AST  USA 
withdrew  their  request  for  review. 

Rescission  of  Review 

The  Department's  regulations,  at  19 
CFR  351.213(d)(1),  provide  that  the 
Department  will  rescind  an 
administrative  review  if  a  party  that 
requested  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  AST  withdrew  its 
request  for  an  administrative  review  on 
November  21,  2000,  which  is  within  the 
90-day  deadline.  No  other  party 
requested  a  review  of  AST's  sales. 
Therefore,  the  Department  is  rescinding 
this  administrative  review  with  respect 
to  AST. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  order  (APO)  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with-die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930,  as  amended. 

Dated:  December  4,  2000. 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-31352  Filed  12-07-00;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docltet  No.  000913258-0258-01;  i.D.  No 
091100C] 

RIN:  0648-ZA93 

Announcement  of  Funding 
Opportunity  for  Research  Project 
Grants 

agency:  Center  for  Sponsored  Coastal 
Ocean  Research/Coastal  Ocean  Program 
(CSCOR/COP),  National  Ocean  Service 
(NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Solicitation  of  proposals  for 
undergraduate,  graduate,  and  recently 
graduated  students  concerning  career 
development  in  coastal  ocean  science, 
management,  and  policy. 

SUMMARY:  The  purpose  of  this  document 
is  to  advise  the  public  that  CSCOR/COP 
is  soliciting  1-year  and  2-year  proposals 
for  career  development  programs 
commencing  in  late  Fiscal  Year  (FY 
2001)  with  an  anticipated  start  date  of 
July  1,  2001.  The  purpose  of  these 
awards  will  be  to  support  activities 
designed  to  facilitate  and/or  enhance 
the  development  of  qualified 
professionals  in  the  fields  of  coastal 
ocean  science,  management,  and  policy. 
The  coastal  ocean  is  inclusive  of  the 
near  shore  ocean,  estuaries,  and  the 
Great  Lakes. 

This  notice  solicits  applications  for 
proposals  from  eligible  non-Federal 
applicants.  Proposals  selected  for 
funding  from  non-Federal  researchers 
will  be  funded  through  a  project  grant. 
Proposals  from  academic  institutions. 


particularly  those  that  are  Minority 
Serving  Institutions  (MSls),  collaborate 
with  MSIs,  or  serve  minority  students, 
are  strongly  encouraged. 
DATES:  The  deadline  for  receipt  of 
proposals  at  the  COP  office  is  3  p.m., 
EST.  January  23,  2001.  Note  that  late- 
arriving  applications  that  were  provided 
to  a  delivery  service  on  or  before 
January  22,  2001,  with  delivery 
guaranteed  before  3  p.m.,  EST,  on 
January  23,  2001,  will  be  accepted  for 
review  if  the  applicant  can  document 
that  the  application  was  provided  to  the 
delivery  service  with  delivery  to  the 
address  listed  below  guaranteed  prior  to 
the  specified  closing  date  and  time. 
Subject  to  the  availability  of  funds  and 
facilities,  it  is  anticipated  that  final 
decisions  on  awards  will  be  made  by 
early  March,  2001. 

ADDRESSES:  Submit  the  original  and  10 
copies  of  your  proposal  to  the  Coastal 
Ocean  Program  Office  (Career  2001), 
SSMC  i3,  9th  Floor,  Station  9700,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  NOAA  and  COP  Standard  Form 
Applications  with  instructions  are 
accessible  on  the  COP  Intemet  site 
(http://wwAv.cop.noaa.gov)  under  the 
COP  Grants  Support  Section,  Part  D, 
Application  Forms  for  Initial  Proposal 
Submission.  Forms  may  be  viewed,  and 
in  most  cases,  filled  in  by  computer.  All 
forms  must  be  printed,  completed,  and 
mailed  to  CSCOR/COP  with  original 
signatures.  Blue  ink  for  original 
signatures  is  recommended  but  not 
required.  If  you  are  unable  to  access  this 
information,  you  may  call  CSCOR/COP 
at  301-713-3338  to  leave  a  mailing 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Susan  Banahan, 
Career  2001  Program  Manager,  COP 
Office,  301-713-3338/ext  115,  Intemet: 
Susan.Banahan@noaa.gov; 

Business  Management  Information: 
Leslie  McDonald,  COP  Grants 
Administrator,  301-713-3338/ext  137, 
Intemet:  Leslie.McDonald@noaa.gov. 

Further  information  on  this  program 
may  be  viewed  at  the  COP  intemet  site. 
SUPPLEMENTARY  INFORMATION: 


Background 

Program  Description 

For  complete  Program  Description 
and  Other  Requirements  for  the  COP, 
see  the  General  Grant  Administration 
Terms  and-Conditions  of  the  Coastal 
Ocean  Program  published  in  the  Federal 
Register  (65  FR  62706,  October  19, 
2000)  and  at  Uie  COP  home  page. 

CSCOR/COP  supports  research 
programs  designed  to  address  critical 
management  issues  in  the  Nation's 


estuaries,  coastal  waters,  and  the  Great 
Lakes.  Its  primary  objective  is  to  provide 
decision  makers  with  high  quality 
scientific  information  appropriate  to 
promoting  near-term  improvements  in 
coastal  ecosystem  management. 

In  support  of  that  objective,  CSCOR/ 
COP  recognizes  the  need  to.  foster  the 
development  of  qualified  professionals 
in  the  fields  of  coastal  ocean  science, 
management,  and  policy.  It  is  the  intent 
of  CSCOR/COP  to  augment  NOAA's 
existing  programs  in  research  and 
education  and  to  increase  the 
participation  of  minorities  and  under- 
represented  students  in  coastal  ocean 
sciences  and  resource  management.  The 
COP  is  soliciting  proposals  describing  a 
coherent  program  designed  to  develop 
techniques  and  skills  in  professional 
networking,  job  hunting,  proposal 
writing,  and  in  preparation  of 
presentations,  and  publishing  for  recent 
graduates,  graduate  or  undergraduate 
students,  including  minorities  or  under- 
represented  students  considering 
careers  in  coastal  ocean  science, 
resource  management  and  policy. 

Examples  of  such  activities  could 
include,  but  are  not  limited  to 
establishing  an  invited  speaker  series; 
mini-courses,  workshops,  or  special 
sessions  at  national  meetings  (e.g., 
sessions  on  career  options  in  research, 
management  agencies,  consulting, 
environmental  education,  non- 
governmental organizations,  and  so 
forth.);  funding  to  support  student 
attendance,  including  minority  and 
under-represented  students,  at 
appropriate  national  meetings  or 
workshops;  establishing  networking  or 
instructional  websites;  and  establishing 
mentoring  programs  and/or  internships 
with  research  institutes,  management 
offices,  non-governmental  agencies,  etc. 
This  aimouncement  is  not  soliciting 
proposals  for  research  projects. 

Proposals  should  proviae  detailed 
descriptions  and  time  line  for  proposed 
activities,  including  any  reports  to  be 
generated.  Where  appropriate,  letters 
■  indicating  collaboration  with  other 
entities  or  investigators  not  named  in 
the  proposal  should  be  included. 
Proposals  should  also  include  the 
means  to  evaluate  and  measure  project 
effectiveness. 

Part  I:  Schedule  and  Proposal 
Submission 

This  notice  requests  full  proposals 
only.  The  provisions  for  proposal 
preparation  provided  here  are 
mandatory.  Proposals  received  after  the 
published  deadline  or  proposals  that 
deviate  from  the  prescribed  format  will 
be  returned  to  the  sender  vdthout 
further  consideration.  Information 


regarding  this  announcement, 
additional  background  information,  and 
required  Federal  forms  are  available  on 
the  COP  home  page. 

Full  Proposals 

Applications  submitted  in  response  to 
this  aimouncement  require  an  original 
proposal  and  10  proposal  copies  at  time 
of  submission.  This  includes  color  or 
high-resolution  graphics,  unusually 
sized  materials  (i.e.,  not  8.5  x  11  inches 
or  21.6  cm  X  28  cm),  or  otherwise 
unusual  materials  submitted  as  part  of 
the  proposal.  For  color  graphics,  submit 
either  color  originals  or  color  copies. 
The  stated  requirements  for  10  proposal 
copies  provide  for  a  timely  review 
process.  Facsimile  transmissions  and 
electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  recipients  must  closely  follow  the 
following  seven  elements  in  the 
preparation  of  proposals.  Part  U:  Further 
Supplementary  Information  of  this 
Document  provides  additional, 
necessary  information. 

(1)  Signed  summary  title  page:  The 
tide  page  should  be  signed  by  the 
Principal  Investigator  (PI)  and  the 
institutional  representative.  The 
summary  title  page  identifies  the 
project's  tide  starting  with  "Career 
2001,"  a  short  tide  ( less  than  50 
characters),  and  the  lead  Pi's  name  and 
affiliation,  complete  address,  phone, 
FAX,  and  E-mail  information.  The 
requested  budget  for  each  fiscal  year 
should  be  included  on  the  summary 
title  page.  Multi-institution  proposals 
must  include  signed  summary  title 
pages  horn  each  institution. 

(2)  One-page  abstract/project 
summary:  The  Project  Sununary 
(Abstract)  Form,  which  is  to  be 
submitted  at  time  of  application,  shall 
include  an  introduction  describing  the 
program/department  and  institution  in 
which  the  career  development  activities 
will  be  conducted,  the  career 
development  activity(s)  to  be 
completed,  and  the  expected 
outcome(s).  The  prescribed  COP  format 
for  the  Project  Summary  Form  can  be 
found  on  the  COP  Intemet  site  under 
the  COP  Grants  Support  section.  Part  D. 

The  summary  should  appear  on  a 
separate  page,  headed  with  the  proposal 
title,  institution(s),  investigator(s).  total 
proposed  cost,  and  budget  period.  It 
should  be  written  in  the  third  person. 
The  summary  helps  compare  proposals 
quickly  and  allows  the  respondents  to 
summarize  these  key  points  in  thefr 
own  words. 

(3)  Statement  of  work/project 
description:  The  project  description 


76988 


Federal  Register / Vol.  65,  No.  237 /Friday.  December  8,  2000 /Notices 


section  must  not  exceed  eight  pages. 
Page  limits  are  inclusive  of  figiires  and 
other  visual  materials,  but  exclusive  of 
references  and  milestone  chart.  The 
proposed  1-  or  2-year  project  must  be 
completely  described,  including  a  brief 
description  of  the  academic  program. 
The  description  of  career  development 
objectives,  proposed  activities, 
participants,  and  means  of  measuring 
effectiveness,  and  a  brief  synopsis  of 
relevant  results  from  any  similar  career 
development  programs  supervised  by 
the  proposing  investigator{s)  must  be 
included. 

Project  management  should  be  clearly 
identified  writh  a  description  of  the 
functions  of  each  investigator,  if  more 
than  one.  A  full  justification,  not  a 
reiteration  of  the  justifications  presented 
in  this  document,  must  be  provided. 
This  section  should  also  include: 

(a)  The  objective  for  the  period  of 
proposed  work  and  its  expected 
significance  and  impact. 

(b)  The  relation  to  other  ongoing 
career  development  activities  and/or 
programs. 

(c)  A  discussion  of  how  the  proposed 
project  lends  value  to  the  stated  COP 
objectives. 

(d)  Potential  coordination  with  other 
investigators,  programs,  departments,  or 
institutions. 

(e)  References  cited.  Reference 
information  is  required.  Each  reference 
must  include  the  names  of  all  authors  in 
the  same  sequence  in  which  they  appear 
in  the  publications,  the  article  title, 
volume  number,  page  numbers,  and 
year  of  publications.  This  section 
should  include  bibliographic  citations 
only  and  should  not  be  used  to  provide 
parenthetical  information  outside  the  8- 
page  project  description. 

(a)  Milestone  chart.  Provide  time  lines 
of  major  tasks  covering  the  duration  of 
the  proposed  project,  up  to  24  months. 

(5)  Budget  and  Application  Forms: 
Both  NOAA  and  COP-specific 
application  forms  may  be  obtained  at 
the  COP  Grants  website.  Forms  may  be 
viewed,  and  in  most  cases,  filled  in  by 
computer.  All  forms  must  be  printed, 
completed,  and  mailed  to  CSCOR/COP; 
original  signatures  in  blue  ink  are 
encouraged.  If  applicants  are  unable  to 
access  this  information  they  may  call 
the  CSCOR/COP  grants  administrator 
listed  in  the  sectiqn  FOR  FURTHER 
INFORMATION  CONTACT. 

At  time  of  proposal  submission,  all 
applicants  shall  submit  the  Standard 
Form,  SF-424  (Rev  7-97)  Application  for 
Federal  Assistance,  to  indicate  the  total 
amoiuit  of  funding  proposed  for  the 
whole  project  period.  Applicants  will 
also  submit  a  COP  Summary  Proposal 
Budget  Form  for  each  fiscal  year 


increment.  Multi-institution  proposals 
must  include  a  Summary  Proposal 
Budget  Form  from  each  institution. 

Use  of  this  budget  form  will  provide 
for  a  detailed  aimual  budget  and  for  the 
level  of  detail  required  by  the  COP 
program  staff  to  evaluate  the  effort  to  be 
invested  by  investigators  and  staff  on  a 
specific  project.  The  COP  budget  form  is 
compatible  with  forms  in  use  by  other 
agencies  that  participate  in  joint  projects 
with  COP  and  can  be  found  on  the  COP 
home  page  imder  COP  Grants  Support, 
Part  D,  or  may  be  requested  from  the 
COP  Grants  Administrator. 

All  applicants  shall  include  a  budget 
narrative  and  a  justification  that  support 
all  proposed  budget  categories.  The 
program  office  will  review  the  proposed 
budgets  to  determine  the  necessity  and 
adequacy  of  proposed  costs  for 
accomplishing  the  objectives  of  the 
proposed  grant. 

Applicants  who  are  subsequently 
recommended  for  award  will  be 
instructed  to  furnish  the  other  required 
standard  NOAA  forms  provided  on  the 
COP  home  page. 

(6)  Biographical  sketch:  With  each 
proposal,  there  should  be  an  abbreviated 
curriculum  vitae,  two  pages  per 
investigator,  and  a  list  of  all  persons 
(including  their  organizational 
affiliation),  in  alphabetical  order,  who 
have  collaborated  on  a  project,  book, 
article,  or  paper  within  the  last  48 
months.  If  there  are  no  collaborators, 
this  should  be  so  indicated.  Students, 
post-doctoral  associates,  and  graduate 
and  postgraduate  advisors  of  the  PI 
should  also  be  disclosed.  This 
information  helps  to  identify  potential 
conflicts  of  interest  or  bias  in  the 
selection  of  reviewers. 

(7)  Proposal  format  and  assembly. 
The  original  proposal  shoidd  be 
clamped  in  the  upper  left-hand  comer, 
but  left  unbound.  The  10  required 
copies  can  be  stapled  in  the  upper  left- 
hand  comer  or  boimd  on  the  left  edge. 
The  page  margin  must  be  one  inch  (2.5 
cm)  margins  at  the  top,  bottom,  left  and 
right,  and  the  type  face  standard  12 
points  size  must  be  clear  and  easily 
legible. 

Part  II:  Further  Supplementary 
Information 

(1)  Program  authorities:  For  a  list  of 
all  program  authorities  for  the  Coastal 
Ocean  Program,  see  General  Grant 
Administration  Terms  and  Conditions 
of  the  Coastal  Ocean  Program  published 
in  the  Federal  Register  (65  FR  62706, 
October  19,  2000)  and  at  the  COP  home 
page.  Specific  authority  cited  for  this 
announcement  is  15  U.S.C.  1540. 


(2)  Catalog  of  Federal  Domestic 
Assistance  Number.  11.478  Coastal 
Ocean  Program. 

(3)  Program  description:  For  complete 
COP  program  descriptions,  see  General 
Grant  Administration  Terms  and 
Conditions  of  the  Coastal  Ocean 
Program  published  in  the  Federal 
Register  (65  FR  62706,  October  19, 
2000). 

(4)  Funding  availability.  Funding  is 
contingent  upon  the  availability  of 
Federal  appropriations  for  FY  2001  and 
FY  2002.  It  is  anticipated  that  up  to  a 
total  of  $100,000  will  be  available  per 
fiscal  year  in  FY  2001  and  FY  2002  for 
supporting  activities  proposed  by 
submissions  to  this  annoimcement. 

If  an  application  is  selected  for 
funding,  DOC/NOAA  has  no  obligation 
to  provide  any  additional  future  funding 
in  connection  with  that  award  beyond 
the  specified  period  of  performance. 
Renewal  of  an  award  or  amendment  of 
an  award  to  increase  funding  or  to 
extend  the  period  of  performance  is 
based  on  satisfactory  performance  and  is 
at  the  total  discretion  of  the  DOC/ 
NOAA. 

Publication  of  this  docimient  does  not 
obligate  the  COP  to  any  specific  award 
or  to  any  part  of  the  entire  amount  of 
funds  available.  Recipients  and 
subrecipients  are  subject  to  all  Federal 
laws  and  agency  policies,  regulations, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

(5)  Matching  requirements:  None. 

(6)  Eligibility  criteria:  Eligible 
applicants  are  institutions  of  higher 
education  and  other  non-profits.  All 
applications  will  be  competed  against 
each  other.  Proposals  selected  for 
funding  from  non-Federal  applicants 
will  be  funded  through  a  project  grant 
or  a  cooperative  agreement  under  the 
terms  of  this  notice. 

Minority  Serving  Institutions  (MSIs) 
are  especially  encouraged  to  submit 
proposals.  Other  academic  institutions 
are  encouraged  to  collaborate  with 
MSI(s).  MSlTs)  include  institutions  of 
higher  education  identified  by  the 
Department  of  Education  as  Historically 
Black  Colleges  and  Universities, 
Hispanic  Serving  Institutions  or  Tribal 
Colleges  and  Universities. 

DOC  requirements  will  prevail  if  there 
is  a  conflict  between  those  requirements 
and  institutional  requirements.  Federal 
employees  may  not  apply  for  funding, 
however  Federal  employees  may  be 
included  in  projects  as  unfunded 
collaborators. 

(7)  Award  period:  Full  Proposals 
should  cover  a  project  period  of  1  or  2 
years,  with  a  start  date  of  July  1,  2001. 
Multi-year  project  period  funding  may 
be  funded  incrementally  on  an  annual 


basis;  but,  once  awarded,  multi-year 
projects  will  not  compete  for  funding  in 
the  subsequent  year.  Each  award  shall 
require  a  Statement  of  Work  which 
represents  substantial  accomplishments 
that  can  be  easily  separated  into  annual 
increments  if  prospective  funding  is  not 
made  available,  or  is  discontinued. 

(8)  Indirect  costs:  If  indirect  costs  are 
proposed,  the  following  statement 
applies:  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  must  not  exceed  the  indirect 
cost  rate  negotiated  and  approved  by  a 
cognizant  Federal  agency  prior  to  the 
proposed  effective  date  of  the  award. 

(9)  Project  funding  priorities:  For 
description  of  project  funding  priorities, 
see  General  Grant  Administration  Terms 
and  Conditions  of  the  COP  published  in 
the  Federal  Register  (65  FR  62706, 
October  19,  2000)  and  at  the  COP  home 
page. 

(10)  Evaluation  criteria:  The  following 
criteria  and  assigned  evaluation  weights 
will  be  used  for  evaluating  proposals: 

(a)  Rationale  (10  percent):  How  well 
the  proposed  project  addresses  the 
stated  objectives; 

(b)  Approach  (10  percent): 
Innovativeness  of  the  project  approach 
to  meeting  its  stated  objectives; 

(c)  Program  Plan  (40  percent): 
Program  plans  should  explain  the 
following:  the  effectiveness  of  the 
proposed  activities  in  furthering  the 
careers  of  students  and/or  recent 
graduates,  including  minority  and 
under-represented  students,  in  the 
coastal  ocean  sciences,  resource 
management,  and  policy;  how  the 
proposed  activities  will  complement 
existing  in-house  programs;  what  new 
opportunities  will  be  developed  for 
students  and  the  expected  outcomes; 
how  many  students  are  expected  to 
participate;  what  type  of  plan  is 
developed  for  determining  the 
effectiveness  of  the  project,  especially  in 
terms  of  impact  on  student  and/or 
recent  graduates  opportimities;  how 
proposed  activities  will  be 
accomplished  within  the  grant  period; 
and  upon  completion  of  the  project, 
how  the  activities  will  be  incorporated 
into  the  institution's  programs; 

(d)  Qualifications  of  the  Project 
Personnel  (20  percent):  Qualifications 
and  demonstrated  ability  of  the 
investigators  within  their  area  of 
expertise;  the  ability  of  the  investigators 
to  complete  the  proposed  project 
successfully;  previous  experience  of 
investigator  in  managing  or  designing 
educational  enhancement  programs;  and 
participating  institute  has  the 
appropriate  resources  tp  carry  out  the 
proposed  activities; 
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(e)  Linkages  (10  percent): 
Collaboration  with  other  programs, 
departments,  MSI,  or  other  educational, 
research,  or  management  institutions; 

(f)  Costs  (10  percent):  The  proposed 
budget  is  reasonable  and  adequate  to 
accomplish  the  proposed  work  within 
the  specified  period  of  performance. 

(11)  Selection  procedures:  For 
complete  information  on  selection 
procedures,  refer  to  General  Grant 
Administration  Terms  and  Conditions 
of  the  COP  published  in  the  Federal 
Register  (65  FR  62706,  October  19, 
2000)  and  at  the  COP  home  page.  All 
proposals  received  under  this  specific 
Federal  Register  notice  will  be 
evaluated  and  ranked  individually  in 
accordance  with  the  assigned  weights  of 
the  above  evaluation  criteria  through 
independent  peer  review.  Both  Federal 
and  non-Federal  experts  in  the  field 
may  be  used  in  this  process. 

Investigators  may  oe  asked  to  modify 
objectives,  work  plans  or  budgets,  and 
provide  supplemental  information 
required  by  the  DOC/NOAA  prior  to  the 
award.  When  a  decision  has  been  made 
(whether  an  award  or  declination), 
verbatim  copies  of  reviews  and 
summaries  of  review  panel 
deliberations,  if  any.  will  be  made 
available  to  the  proposer. 

(12)  Other  requirements: 
Intergovernmental  Review:  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372, 

"  Intergovernmental  Review  of  Federal 
Programs."  For  a  complete  description 
of  other  requirements,  see  General  Grant 
Administration  Terms  and  Conditions 
of  the  COP  published  in  the  Federal 
Register  (65  FR  62706.  October  19, 
2000)  and  at  the  COP  Home  Page. 

(13)  Pursuant  to  Executive  Orders 
12876.  12900,  and  13021,  DOC/NOAA 
is  strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  MSI(s)  in  order  to 
advance  the  development  of  human 
potential,  to  strengthen  the  nation's 
capacity  to  provide  high-qualify 
education,  and  to  increase  opportunities 
for  MSI  to  participate  in,  and  benefit 
from.  Federal  Financial  Assistance 
programs.  DOC/NOAA  encourages  all 
applicants  to  include  meaningful 
participation  of  MSI{s). 

(14)  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
practicable  extent,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 


(15)  This  notification  involves 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  use  of  Standard  Forms  424, 
424A,  424B.  and  SF-LLL  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
numbers  0348-0043.  0348-0044.  0348- 
0040  and  0348-0046. 

The  following  requirements  have  been 
approved  by  OMB  under  control 
number  0648-0384;  a  Summary  Proposal 
Budget  Form  (30  minutes  per  response), 
a  Project  Summary  Form  (30  minutes 
per  response),  a  standardized  format  for 
the  Annual  Performance  Report  (5  hours 
per  response),  a  standardized  format  for 
the  Final  Report  (10  hours  per 
response),  and  the  submission  of  up  to 
20  copies  of  proposals  (10  minutes  per 
response).  The  response  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Leslie.McDonaId@noaa.gov.  Copies  of 
these  forms  and  formats  can  be  found  on 
the  COP  home  page  under  Grants 
Support  sections.  Parts  D  and  F. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

Dated:  December  1.  2000. 
John  Oliver, 

Director,  Management  and  Budget  Office, 
National  Ocean  Service. 
[FR  Doc.  00-31328  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  3S10->JS-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number:  Air 
Force  Officer  Training  School  (OTS) 
Accession  Forms;  AETC  Forms  1413 
and  1422;  OMB  Number  0701-0080. 
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Type  of  Request:  Extension. 

Number  of  Respondents:  1,200. 

Responses  per  Respondent:  1 . 

Annual  Responses:  1,200. 

Average  Burden  per  Response:  1.25 
hours. 

Annual  Burden  Hours:  1,500. 

Needs  and  Uses:  These  forms  are  used 
by  Air  Force  field  recruiters  and 
education  coimselors  in  the  processing 
of  Officer  Training  School  (OTS) 
applications.  Respondents  are  civilian 
and  active-duty  candidates  applying  for 
a  commission  in  the  U.S.  Air  Force. 
These  forms  provide  pertinent 
information  to  facilitate  selection  of 
candidates  for  a  commission. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  November  30,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  00-31238  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
Ghapter  35). 

Title,  Form,  and  OMB  Number:  Air 
Force  Academy  Candidate  Activities 
Record;  USAF  Form  147;  OMB  Number 
0701-0063. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  7,010. 

Responses  per  Respondent:  1. 

Annual  Responses:  7,010. 


Average  Burden  per  Response:  45 
minutes. 

Annual  Burden  Hours:  5,248. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  backgrovuid 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 
The  information  collected  on  this  form 
is  required  by  10  U.S.G.  9346.  The 
respondents  are  students  applying  for 
admission  to  the  United  States  Air  Force 
Academy.  Each  student's  background 
and  aptitude  is  reviewed  to  determine 
eligibility.  If  the  information  on  the 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  November  30,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-31239  Filed  12-7-00;  8:45  am] 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
Chapter  35). 

Title,  Form,  and  OMB  Number: 
Family  Support  Center  Information;  AF 
Forms  2800,  2801,  and  2805;  OMB 
Number  0701-0070. 

Type  o/fleqiuesf;  Reinstatement. 

Number  of  Respondents:  10,000. 

Responses  per  Respondent:  3. 


Annual  Responses:  30,000. 

Average  Burden  Per  Response:  5 
minutes  (average). 

Annual  Burden  Hours:  2,666. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  demographic  data  about 
individuals  and  family  members  who 
utilize  the  services  of  the  Family 
Support  Center.  It  is  also  a  mechanism 
for  tracking  the  services  provided  in 
order  to  determine  program  usage  and 
trends  as  well  as  program  evaluation, 
service  targeting,  and  futiu-e  budgeting. 
In  addition,  the  information  collection 
provides  demographic  data  on 
volunteers  and  tracks  volunteer  service. 
The  data  elements  of  this  information 
collection  are  the  basis  for  quarterly 
data  gathering  which  is  forwarded 
through  the  Major  Commands  to  the  Air 
Staff. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  G. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  November  30.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-31240  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Medical  and  Dental  Services  for  Fiscal 
Year  2001 

summary:  Notice  is  hereby  given  that  on 
September  30,  2000,  the  Deputy  Chief 
Financial  Officer  approved  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  to 
be  provided  in  FY  2001.  These  rates 
were  effective  October  1 ,  2000. 

The  FY  2001  Department  of  Defense 
(DoD)  reimbursement  rates  for  inpatient, 
outpatient,  and  other  services  are 
provided  in  accordance  with  Title  10, 
United  States  Code,  section  1095.  Due  to 


size,  the  sections  containing  the  Drug 
Reimbursement  Rates  (section  IV.C.) 
and  the  rates  for  Ancillary  Services 
Requested  by  Outside  Providers  (section 
IV.D.)  are  not  included  in  this  package. 
Those  rates  are  available  from  the 
TRICARE  Management  Activity's 
Uniform  Business  Office  website:  http:/ 
I  www.  tricare.  osd.  millebclrml 


rm_home.html.  The  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  point  of  contact  is  MAJ  Rose 
Layman.  She  can  be  reached  at  (703) 
681-8910  or  DSN  761-8910.  The 
medical  and  dental  service  rates  in  this 
package  (including  the  rates  for 
ancillary  services  and  other  procedures 
requested  by  outside  providers)  were 

I.  Inpatient  Rates' 2 


effective  October  1,  2000.  Pharmacy 
rates  are  updated  on  an  as  needed  basis. 

Dated:  December  1,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Inpatient,  Outpatient  and  Other  Rates 
and  Charges 


Per  inpatient  day 


A.  Bum  Center 

B.  Surgical  Care  Services  (Cosmetic  Surgery)  '"""'"1"."'".""""""!". 

C.  All  Other  Inpatient  Services  (Based  on  Diagnosis  Related  Groups  (DRG).3 


International 
military  edu- 
cation &  train- 
ing (IMET) 


$4,144.00 
1,895.00 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


$5,694.00 
2,604.00 


Other  (full/third 
party) 


$6,016.00 
2.752.00 


1.  Average  FY  2001  Direct  Care 
Inpatient  Reimbursement  Rates 


Adjusted  standard  amount 


Large  Urban 

Other  Urban/Rural 
Overseas 


IMET 


$2,986.00 
3,468.00 
3,872.00 


Ineragency 


$5,712.00 
6,633.00 
9,045.00 


Other  (full/third 
party) 


$6,002.00 
7,004.00 
9,489.00 


2.  Overview 

The  FY  2001  inpatient  rates  are  based 
on  the  cost  per  Diagnosis  Related  Group 
(DRG),  which  is  the  inpatient  full 
reimbursement  rate  per  hospital 
discharge  weighted  to  reflect  the 
intensity  of  the'principal  diagnosis, 
secondary  diagnoses,  procedures, 
patient  age,  etc.  involved.  The  average 
cost  per  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urban/ 
rural,  and  overseas  facilities  will  be 
published  annually  as  an  inpatient 
adjusted  standardized  amount  (ASA)' 
(see  paragraph  I.G.I. ,  above).  The  ASA 
will  be  applied  to  the  RWP  for  each 
inpatient  case,  determined  from  the 
DRG  weights,  outlier  thresholds,  and 
payment  rules  published  annually  for 
hospital  reimbursement  rates  under  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
pursuant  to  32  GFR  199.14(a)(1), 
including  adjustments  for  length  of  stay 


(LOS)  outliers.  Each  large  lu-ban  or  other 
urban/rural  Military  Treatment  Facility 
(MTF)  providing  inpatient  care  has  their 
own  ASA  rate.  The  MTF-specific  ASA 
rate  is  the  published  ASA  rate  adjusted 
for  area  wage  differences  and  indirect 
medical  education  (IME)  for  the 
discharging  hospital  (see  Attachment  1). 
The  MTF-specific  ASA  rate  submitted 
on  the  claim  is  the  rate  that  payers  will 
use  for  reimbursement  purposes. 
Overseas  MTFs  use  the  rates  specified 
in  paragraph  I.G.I.  For  providers 
performing  inpatient  care  at  a  civilian 
facility  for  a  DoD  beneficiary,  see  note 
3.  For  a  more  complete  description  of 
the  development  of  MTF-specific  ASAs 
and  how  they  are  applied  refer  to  the 
ASA  Primer  at:  http:// 
www.tricare.osd.mil/org/pae/ 
asa_primer/asa_primer.html. 

An  example  of  how  to  apply  DoD 
costs  to  a  DRG  standardized  weight  to 
arrive  at  DoD  costs  is  contained  in 
paragraph  I.C.3.,  below. 


3.  Example  of  Adjusted  Standardized 
Amounts  for  Inpatient  Stays 

Figure  1  shows  examples  for  a 
nonteaching  hospital  (Reynolds  Army 
Community  Hospital)  in  Other  Urban/ 
Rural  areas. 

a.  The  cost  to  be  recovered  is  the  MTF 
cost  for  medical  services  provided. 
Billings  will  be  at  the  third  part>'  rate. 

b.  DRG  020:  Nervous  System  Infection 
Except  Viral  Meningitis.  The  RWP  for 
an  inlier  case  is  the  CHAMPUS  weight 
of  2.2244.  (DRG  statistics  shown  are 
from  FY  1999.) 

c.  The  MTF-applied  ASA  rate  is 
$6,831  (Reynolds  Army  Community 
Hospital's  third  party  rate  as  shown  in 
Attachment  1). 

d.  The  MTF  cost  to  be  recovered  is  the 
RWP  factor  (2.2244)  in  subparagraph 
3.b.,  above,  multiplied  by  the  amoimt 
($6,831)  in  subparagraph  3.C.,  above. 

e.  Cost  to  be  recovered  is  $15,195. 


Figure  1  .—Third  Party  Billing  Examples 


DRG 
No. 


DRG  description 


020       ,  Nervous  System  Infection  Except  Viral  Meningitis 


DRG  weight 


2.2244 


Arithmetic 
mean  LOS 


Geometric 
mean  LOS 


Short  stay 
threshold 


8.3 


5.8 


Long  stay 
threshold 


29 
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Hospital 

Location 

Area  wage 
rate  index 

IME 
adjustment 

Group  ASA 

MTF-applied 
ASA 

Reynolds  Army  Community  Hospital  

Ottier  Urban/Rural  

.9156 

1.0 

$7,004 

$6,831 

Length  of  stay 

Days  above 
threshold 

Relative  weighted  product 

1 — 

TPC 

Patient 

Inlier* 

Outlier" 

Total 

amount  *** 

#1 

7  days                           • 

0 
0 
6 

2.2244 
2.2244 
2.2244 

000 

000 

.7594 

2.2244 
2.2244 
2.9838 

$15,195 

#9 

21  days                      ■ 

15,195 

#3 

35  days  

20,382 

•  DRG  Weight. 

"Outlier  calculation=33  percent  of  per  diem  weightxnumber  of  outlier  days. 

=.33  (DRG  Weight/Geometric  Mean  LOS)x(Patient  LOS  -  Long  Stay  Threshold). 

=.33  (2.2244/5.8)x(35-29). 

=.33  (.38352)x6  (take  out  to  five  decimal  places). 

.12656x6  (carry  to  five  decimal  places). 

.7594  (carry  to  four  decimal  places). 

"*  MTF-Applied  ASAxTotal  RWP 

n.  Outpatient  Rates— Per  Visit  ^  ^ 


twiEPRS 
code* 


Clinical  service 


International 
military  edu- 
cation &  train- 
ing (IMET) 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


Other  (full/third 
party) 


A.  Medical  Care 


BAA  . 
BAB  . 
BAC  . 
BAE  . 
BAF  . 
BAG 
BAH  . 
BAI  .. 
BAJ  . 
BAK  . 
BAL  . 
BAM 
BAN  . 
BAO 
BAP  . 
BAQ 
BAR  . 
BAS  . 
BAT  . 
BAU  . 
BAV  . 

BBA 

BBB 

BBC 

BBD 

BBE 

BBF 

BBG 

BBH 

BBI  . 

BBJ 

BBK 

BBL 

BBM 

BCA 
BCB 
BCC 
BCD 


Internal  Medicine  

Allergy ~ 

Cardiology  

Diabetic 

Endocrinology  (Metabolism) 

Gastroenterology  

Hematology  

Hypertension  

Nephrology  

Neurology  

Outpatient  Nutrition  

Oncology  

Pulmonary  Disease  

Rheumatology  

Dermatology  

Infectious  Disease  

Physical  Medicine 

Radiation  Therapy  

Bone  Man^ow  Transplant  .... 

Genetic  

Hypertiaric  


$147.00 
80.00 
129.00 
105.00 
151.00 
183.00 
286.00 
216.00 
221.00 
165.00 
69.00 
201.00 
186.00 
139.00 
115.00 
181.00 
115.00 
169.00 
190.00 
330.00 
344.00 


B.  Surgical  Care 


General  Surgery 

Cardiovascular  and  Thoracic  Surgery  .. 

Neurosurgery 

Ophthalmology  

Organ  Transplant  

Otolaryngology  

Plastic  Surgery  

Proctology 

Urology  

Pediatric  Surgery 

Peripheral  Vascular  Surgery  

Pain  Management  

Vascular  and  Interventional  Radiology 


215.00 

419.00 

249.00 

130.00 

1,106.00 

149.00 

168.00 

125.00 

164.00 

89.00 

98.00 

138.00 

493.00 


C.  Obstetrical  and  Gynecological  (OB-GYN)  Care 


Family  Planning  

Gynecology 

Obstetrics  

Breast  Cancer  Clinic 


76.00 
127.00 
104.00 
240.00 


$204.00 
111.00 
180.00 
146.00 
210.00 
255.00 
398.00 
301.00 
307.00 
229.00 
96.00 
280.00 
259.00 
194.00 
160.00 
252.00 
160.00 
235.00 
264.00 
460.00 
480.00 


299.00 
584.00 
347.00 
181.00 
1,541.00 
207.00 
235.00 
174.00 
228.00 
125.00 
137.00 
193.00 
687.00 


106.00 
177.00 
144.00 
334.00 


$216.00 
117.00 
190.00 
154.00 
222.00 
269.00 
420.00 
318.00 
324.00 
242.00 
101.00 
295.00 
273.00 
205.00 
169.00 
266.00 
169.00 
248.00 
279.00 
485.00 
506.00 


316.00 
616.00 
366.00 
191.00 
1,625.00 
219.00 
247.00 
184.00 
240.00 
131.00 
145.00 
203.00 
724.00 


111.00 
187.00 
152.00 
352.00 
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MEPRS 
code* 


BDA 
BDB 
BDC 


BEA 
BEB 
BEC 
BEE 
BEF 
BEZ 


BFA 
BFB 
BFC 
BFD 
BFE 
BFF 


BGA 

BHA 

BHB. 

BHC 

BHD 

BHE. 

BHF  . 

BHG 

BHH 

BHI  .. 


BIA 


BJA 


BKA 


BLA 
BLB 


Clinical  service 


International 
military  edu- 
cation &  train- 
ing (IMET) 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


Other  (full/third 
party) 


D.  Pediatric  Care 


Pediatric  ... 
Adolescent 
Well  Baby 


Orthopaedic 
Cast  


Hand  Surgery  

Orthotic  Laboratory 

Podiatry  

Chiropractic  


143.00 
89.00 
76.00 
93.00 
80.00 
38.00 


F.  Psychiatric  and/or  Mental  Health  Care 


Psychiatry  

Psychology  

Child  Guidance  ... 

Mental  Health  

Social  Work  

Substance  Abuse 


165.00 
115.00 
92.00 
148.00 
147.00 
141.00 


G.  Family  Practice/Primary  Medical  Care 


Family  Practice 

Primary  Care  

Medical  Examination 

Optometry 

Audiology  

Speech  Pathology  .... 
Community  Health  .... 
Occupational  Health  . 
TRICARE  Outpatient 
Immediate  Care  


107.00 
109.00 
111.00 

72.00 

52.00 
122.00 

85.00 
108.00 

74.00 
161.00 


H.  Emergency  Medical  Care 


Emergency  Medical 


173.00 


I.  Flight  Medical  Care 


Flight  Medicine 


124.00 


J.  Underseas  Medical  Care 


Underseas  Medicine 


77.00 


K.  Rehabilitative  Services 


Physical  Therapy 

Occupational  Therapy 


56.00 
75.00 


in.  Ambulatory  Procedure  Visit  (APV) — Per  Visit  ^ 


MEPRS 
code* 


200.00 
123.00 
106.00 
130.00 
112.00 
53.00 


230.00 
160.00 
128.00 
206.00 
205.00 
197.00 


149.00 
151.00 
155.00 
100.00 
73.00 
170.00 
118.00 
151.00 
104.00 
225.00 


242.00 


173.00 


108.00 


79.00 
104.00 


Clinical  service 


Intemational 
military  edu- 
cation &  train- 
ing (IMET) 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


211.00 
130.00 
112.00 
137.00 
118.00 
55.00 


242.00 
169.00 
135.00 
217,00 
217.00 
208.00 


157.00 
160.00 
163.00 
105.00 
77.00 
180.00 
125.00 
159.00 
109.00 
237.00 


255.00 


182.00 


114.00 


63.00 
110.00 


Other  (full/third 
party) 


Medical  Care 


BB 

BE 

All  Other 


Surgical  Care  

Orthopaedic  Care !."!!."!."!!". 

B  clinics  other  than  BB  and  BE,  to  include  those  B  clinics  where: 

1 .  There  is  an  APU  established  within  DoD  guidelines  AND 

2.  There  is  a  rate  established  for  that  clinic  in  section  II. 

Some  B  clinics,  such  as  BF,  Bl,  BJ  and  BL,  pertonn  the  type  of  services 
where  the  establishment  of  an  APU  would  not  be  within  appropriate  clin- 
ical guidelines. 


$1,313.00 

1,664.00 

37e00 


$1,829.00 

2,319.00 

527.00 


$1,929.00 

2,446.00 

556.00 
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rV.  Other  Rates  and  Charges'  - 


MEPRS 
code* 


Clinical  service 


International 
military  edu- 
cation &  train- 
ing (IMET) 


Interagency  &  | 

other  Federal      Other  (full/third 


agency  spon- 
sored patients 


pany) 


A.  Per  Each 


FBI 


Immunization 


$22.00 


$31.00 


$32.00 


B.  Family  Member  Rate  (Formeriy  Military  Dependents  Rate) 


11.45 


C.  Reimbursement  Rates  for  Drugs  Requested  by  Outside  Providers ^'s 
D.  Ancillary  Services  Requested  by  an  Outside  Provider— Per  Procedure  ^^ 


DB  

DC,  Dl 


Laboratory  procedures  requested  by  an  outside  provider  CPT  00  Weight  Multi- 
plier. 

Radiology  procedures  requested  by  an  outside  provider  CRT  00  Weight  Multi- 
plier. 


E.  Dental  Rate— Per  Procedure 


Dental  Services  

ADA  code  weight  multiplier. 


73.00 


112.00 


117.00 


F.  Ambulance  Rate — Per  Hour  ^^ 


FEA 


Ambulance 


81.00 


113.00 


120.00 


G.  AirEvac  Rate— Per  Trip  (24  Hour  Period) '^ 


AirEvac  Services — AmtMjIatory 
AirEvac  Service — Litter  


339.00 
989.00 


473.00 
1 .379.00 


499.00 
1,454.00 


H.  Ot>servation  Rate— Per  Hour  ^* 


Observation  Services — Hour 


20.00 


28.00 


30.00 


V.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  procedure 


Mammaplasty — augmentation 

Mastopexy  

Facial  Rhytidectomy 

Blepharoplasty 

Mentoplasty     (Augmentation/Re- 
duction). 
AtxJominoplasty 

Lipectomy  Suction  per  region^"  .. 

Rhinoplasty 

Scar  Revisions  beyond 

CHAMPUS. 

Mandibular  or  Maxillary  Repo- 
sitioning. 

Dermabrasion  

Hair  Restoration  

Removing  Tattoos 

Chemical  Peel  

Arm/Thigh  Dermolipectomy 

Refractive  surgery  

Radial  Keratotomy  


Intemational  classi 

fication  diseases 

(ICD-9) 

85.50,  85.32,  85.31 
85.60  

86  82,  86.22  

08.70,  08.44  

76.68,  76.67  

86.83  

86.83  

21.87,21.86 

86.84  

76.41   

86.25  

86.64  

86.25  

86.24 

86.83  


Current  procedural 
terminology  (CPT) « 


19325,  19324,  19318 
19316  

15824  

15820,  15821,  15822, 

15823. 
21208,  21209  

15831  

15876,  15877,  15878, 

15879. 
30400,30410  

1578  

21194  

15780  

15775  

15780  

15790  

15836/15832  

65771   


FY  2001  charge  9 


Inpatient  Surgical  Care  Per  Diem  or  APV  ... 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  ... 
Inpatient  Surgical  Care  Per  Diem  or  APV  ... 

Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 

applicable  Outpatient  Clinic  Rate 
Inpatient  Surgical  Care  Per  Diem  or  APV  ... 
APY  or  applicable  Outpatient  Clinic  Rate  .... 


Amount  of 
charge 


(•") 

(.be) 
(.he) 


/a  1 

c\ 

/at 

i:\ 

(»t 

c\ 

/at 

»c\ 

/a  1 

>c\ 

/at 

yc\ 

/a 

3C\ 

/a 

[)C\ 

(" 

bc\ 

/a 

t»c\ 

/a 

") 
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Cosmetic  surgery  procedure 


Other  Procedure  (if  applies 
I  to  laser  or  other  refractive 

surgery). 

Otoplasty  

Brow/  Lift  


Intemational  classi- 
fication diseases 
(ICD-9) 


Cun-ent  procedural 
terminology  (CPT)  * 


86.3 


66999 

69300 
15839 


FY  2001  charges 


APV  or  applicable  Outpatient  Clinic  Rate  ... 
Inpatient  Surgical  Care  Per  Diem  or  APV  or 
applicable  Outpatient  Clinic  Rate. 


Amount  of 
charge 


(be) 
(.be) 


Notes  on  Cosmetic  Surgery  Charges 

on  refmbuta'Ele^';??.!  ^°'  '"'''"'"'  '"^'"^  '"'  ''"''''  "^  ^'"'"^  '"  '''"°"  '^^  ^^^  "°*^  «  ^^^^h  10,  below,  for  further  details 
for  ftSr^!?  /°i  ^''"'^•°/y  procedure  visits  (formerly  same  day  surgery)  are  listed  in  section  UI.  (See  notes  8  throueh  10  below 
[n^^lufafo^prrd^^^^^^  "'^  ^'"'""'^  "^"^^^^^  ^^^"  ^^^'  ^^  '^  ^^^'  ^^  ^«  «•-"-  cosmetic  su^e^^s  perf^rlS:^ 

ina;'iTThe^ApTSoS£ut?inThelf^^^^^^^  ^^*°"^  "•^-•^-  '''  °"'''^^«"'  '^'^'^^  ^^  '^  ^  ^^  ^^  ^^^^  P^^ided 
APV^™tT^r»n'nnt'll!Mi"?'"r°i''^,  '^'  l"^?"""  "^  ^^ere  the  care  is  provided  and  is  not  to  be  based  on  any  other  criteria    An 

Notes  on  Reimbursement  Rates 

USC^MrtfpinZi^.nP-P"''^''p'?.P!iT""^  ^'"i.^°'  ^"^  '"P""""*  ^'^  outpatient  services.  Pursuant  to  the  provisions  of  10 
rhf;J»c  TK  t  T  f  °>^g."°«'«  Related  Groups  and  inpatient  per  diem  percentages  are  98  percent  hospital  and  2  percent  professional 
chafes.  The  outpatien   per  visit  percentages  are  89  percent  outpatient  services  and  1 1  percent  professional  charges  proiessional 

^DoD  civilian  employees  located  in  overseas  areas  shall  be  rendered  a  bill  when  se^ices  are  perfoS      ^ 
.n  rlnlt  T-^f'     !'^T/i!  ^^^^'^^  ?'°"1'  '°'*^^  '^  ^^'^^  °"  '^'  *"P«"«"»  f"l'  reimbursement    ™e  per  hospital  discharge    weighted 
Inllr^     h'  l^  ?i^^  P""';Pf  ^'^  '''°"/^  diagnoses,  surgical  procedures,  and  patient  demographics  involvedThe 3  ed 

used  bv  The  rXhr  ^  P^  P''  Relative  Weighted  Product  (RWP)  for  use  in  the  direct  care  systeH  comparable  to  proceKs 
rrHAXicfi    Thi  Financing  Administration  (HCFA)  and  the  Civilian  Health  and  Medical  Program  for  the  Uniformed  Services 

S^  .V^'  These  expenses  include  all  direct  care  expenses  associated  with  direct  patient  care.  ThTaverage  cost  per  RWP  for  iSe 
urban,  other  urban/rural,  and  overseas  will  be  published  annually  as  an  adjusted  standardized  amount  (ASA)  and  will  included 

MTFs"S.1tL",t'^n°n«ffpnr''  ««.^"=«^' J^e  DRG  rates  will   anply  to  reimbursement   from  all  sources,   not  just  third  pSypaveil 
hill^ILrc    ?  P.  f  T'^^'i.  "^^"'t  providers  are  performing  inpatient  care  in  a  civilian  facilitv  for  a  DoD  benefiaa,^  ^^ri 

bill  payers  the  percentage  of  the  charge  that  represents  professionaT  services  as  provided  in'  above,  the  ASA  rate  used  T  hie 
cases  based  on  the  absence  of  a  ASA  rate  for  the  facility,  will  be  based  on  the  average  ASA  rate  for  the  tyie  of  metropoS 
statistical  area  the  NfTF  resides,  large  urban,  other  urban/rural,  or  overseas  (see  paragraph  I.C.I.).  The  UnifonS  sTslne  s  OffiTmu^ 
receive  documentation  of  care  provided  in  order  to  produce  a  bill  »-      b-  k  ;      «     ijmiu...i  ouMness  umce  musi 

.nH^Ip^!!™^^ P'r  f.  Perf°"",^^e  Reporting  System  (MEPRS)  code  is  a  three  digit  code  which  defines  the  summarv  account 
!nH  nrl™^  f  !1  ^"f^''°"^^  ca^gory  in  the  DoD  medical  system.  MEPRS  codes  a,^  used  to  ensure  that  consistent  expense 

follow?      ^  performance  data  is  reported  in  the  DoD  military  medical  system.  An  example  of  the  MEPRS  hierarchical  arrangemem 

MEPRS  Code 

B:  Outpatient  Care  (Functional  Category) 
BA:  Medical  Care  (Summary  Account) 
BAA:  Internal  Medicine  (Subaccount) 

iqqr^"'^"'^^°'^-^'°m'^"''%''''"  's  defined  in  DoD  Instruction  6025.8,  "Ambulatory  Procedure  Visit  (APV),"  dated  September  23 
1996,  as  immediate  (day  of  procedure)  pre-procedure  and  immediate  post-procedure  care  requiring  an  unusual  degree  of  intensity 
^n.H  tl  t  '"  ^.«7b"l«t°ry  procedure  unit  (APU).  An  APU  is  a  location  or  organization  within  an  MTF  (or  freestSng  outpafiem 
clinic)  that  IS  specially  equipped,  staffed,  and  designated  for  the  purpose  of  providing  the  intensive  level  of  care  associated  with 
Z.^LrT  -"./T"^  f  '"•  V  "''^yJ°'  It  ^f"  ^^  ^°"'^-  ^'  e'^Pe^^es  and  workload  are  assigned  to  the  MTF  established  APU 
associated  with  die  referring  clmic.  The  BB  and  BE  APV  rates  are  to  be  used  only  by  clinics  that  are  subaccounts  under  these 
summary  accounts  (see  ♦  for  an  explanation  of  MEPRS  hierarchical  arrangement).  The  All  Other  APV  rate  is  to  be  used  onlv  by 
those  clinics  that  are  not  a  subaccount  under  BB  or  BE.   In  addition,   APV  rates  may  only  be  utilized   for  clinics  where  there  is 

Lifi     '^      r      i'ov  ri'",?'!'r^^^u   Neuromuscular  Screening,  no  longer  has  an  established  rate.  Therefore,  an  APU  cannot 

be  dehned  and  an  APV  cannot  be  billed  for  this  clinic. 

6  Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  prescription  services  when  beneficiaries  who  have  medical 
msurance  obtain  medications  from  MTFs  that  are  prescribed  by  providers  external  to  the  MTF  (e.g..  physicians  and  dentists).  Eligible 
.h  xi^r?^  ^i^""!  c  '"^'"^^  °^  retirees  with  medical  insurance)  are  not  liable  personally  for  this  cost  and  shall  not  be  billed  by 
^.uf.r^u.!  Services  Account  (MSA)  patients,  who  are  not  beneficiaries  as  defined  in  10  U.S.C.  1074  and  1076  ar«  chareed 
at  he  Other  rate  if  they  are  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  prescription  services.  The  standard 
r°!l    (K^f         u^  °iu  ^y  .^"  °''*l''*^  provider  includes  the  DoD-wide  average  cost  of  the  drug,  calculated  by  National  Drug 

.  (NDC)  number..  The  prescription  charge  is  calculated  by  multiplying  the  number  of  units  [e.g..  tablets  or  capsules)  by  the  unit 
cost  and  adding  $6.00  for  the  cost  of  dispensing  the  prescription.  Dispensing  costs  include  overhead,  supplies,  and  labor  etc  to 
till  the  prescription.  -  rr  •      ^■ 

A  .."^he  list  ofdrug  reimbursement  rates  is  too  large  to  include  in  this  document.  Those  rates  are  available  from  the  TRICARE  Manasement 
Activity  s  Umforin  Business  Office  website:  http://www.tricare.osd.mil/ebc/rm/rm_home.html. 

•      .u       J  ™°°^  ™'^  ^°''  ancillary  services  requested  by  outside  providers  and  obtained  at  a  MTF  is  too  large  to  include 

in   this   document    Those   rates   are   available   from   the  TRICARE   Management   Activity's   Uniform    Business   Office   website:   http// 
www.tricare.osd.mil/ebc/rm/rm  home.html.  ^ 

Charges  for  ancillary  services  requested  by  an  outside  provider  (e.g.,  physicians  and  dentiste)  are  relevant  to  the  Third  Party 
CoUecUon  Program.  Third  party  payers  (such  ak  insurance  companies)  shall  be  billed  for  ancillary  services  when  beneficiaries  who 
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have  medical  insurance  obtain  services  from  the  MTF  which  are  prescribed  by  providers  external  to  the  MTF.  Laboratory  and  Radiology 
procedure  costs  are  calculated  by  multiplying  the  DoD-established  weight  for  the  Physicians'  Current  Procedural  Terminology  (CPT 
00)  code  by  either  the  laboratory  or  radiology  multiplier  (section  IV.D.).  Radiology  procedures  performed  by  Nuclear  Medicine  use 
the  same  methodology  as  Radiology  for  calculating  a  charge  because  their  workload  and  expenses  are  included  in  the  establishment 

°  EHgible"  blneficiarfes^^family  members  or  retirees  with  medical  insurance)  are  not  personally  liable  for  this  cost  and  shall  not 
be  billed  by  the  MTF.  MSA  patients,  who  are  not  beneficiaries  as  defined  by  10  U.S.C.  1074  and  1076,  are  charged  at  the  "Other" 

rate  if  they  are  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  ancillary  services.  .    .     •  „  ,■     ,. „„, 

8  The  attending  physician  is  to  complete  the  CPT  00  code  to  mdicate  the  appropriate  procedure  followed  durmg  cosmetic  surgery. 
The  appropriate  rate  will  be  applied  depending  on  the  treatment  modality  of  the  patient:  ambulatory  procedure  visit,  outpatient  clinic 

^^'a  Family ^membere'^of'^^tlve'^utv^'pere^  retirees  and  their  family  members^  and  survivors  shall  be  charged  elective  cosmeUc 

surgery  rates.  Elective  cosmetic  surgery  procedures  information  is  contained  in  section  V.  The  patient  shall  be  charged  the  rate  as 
specified  in  the  FY  2001  reimbursable  rates  for  an  episode  of  care.  The  charges  for  elective  cosmetic  surgery  are  at  the  full  reimbursement 
rate  (designated  as  the  "Other"  rate)  for  inpatient  per  diem  surgical  care  services  in  section  I.B.,  ambulatory  procedure  visits  as 
contained  in  section  III.,  or  the  appropriate  outpatient  clinic  rate  in  sections  Il.A-K.  The  patient  is  respionsible  for  the  cost  of  the 
implant(s)  and  the  prescribed  cosmetic  surgery  rate.   (Note:  The  implants  and  .procedures  used   for  the  augmentation  mammaplasty 

are  in  compliance  with  Federal  Drug  Administration  guidelines.)        .,,.,       .",uj  nu         jk- 

1°  Each  regional  lipectomy  shall  carry  a  separate  charge.  Regions  include  head  and  neck,  abdomen  flanks,  and  hips.  A„.„^o»,„r, 

"Dental  lervice  rates  are  based  on  a  dental  rate  multiplied  by  the  DoD  established  weight  for  the  Amencan  Dental  Association 

(ADA)  code  performed.  For  example,  for  ADA  code  00270,  bite  wing  single  film,  the  weight  is  0.15.  The  weight  of  0.15  is  multiplied 

by  the  appropriate  rate,  IMET,   lAR,  or  Full/Third  Party  rate  to  obtain  the  charge.   If  the  Full/Third  Party  rate  is  used,  then  the 

charge  for  this  ADA  code  will  be  $17.55  ($117x  15  =  $17.55).  .     •     ,    j     ■     .u-     j  .    Tk         ,o.^e  o«.  o„oilahlo 

The  list  of  FY  2001  ADA  codes  and  weights  for  dental  services  is  too  large  to  include  in  this  document.  Those  rates  are  available 

from  the  TRICARE  Management  Activity's  Uniform  Business  Office  website:  http://www.tricare.osd.mil/ebc/rm/rm_home.html. 

12  Ambulance  charges  shall  be  based  on  hours  of  service  in  15  minute  increments.  The  rates  listed  m  section  IV. F.  are  tor  60 

minutes  or  1   hour  of  service.   Providers  shall  calculate  the  charges  based  on  the  number  of  hours  (and/or  fractions  of  an  hour) 

that  the  ambulance  is  logged  out  on  a  patient  run.  Fractions  of  an  hour  shall  be  rounded  to  the  next  15  minute  increment  (e.g., 

31  minutes  shall  be  charged  as  45  minutes.).  ,  .      .  ,        ,  r  .i_         x-     .   r      u  i  .  i-..„,i i    ^^ 

"Air  in-flight  medical  care  reimbursement  charges  are  determined  by  the  status  of  the  patient  (ambulatory  or  litter)  and  are 
per  patient  during  a  24-hour  period.  The  appropriate  charges  are  billed  only  by  the  Air  Force  Global  Patient  Movement  Requirement 
Center  (GPMRC).  These  charges  are  only  for  the  cost  of  providing  medical  care.  Flight  charges  are  billed  by  GPMRC  separately. 
■♦ObservaUon  Services  ai«  billed  at  the  hourly  charge.  Begin  counting  when  the  patient  is  placed  in  the  observation  bed  and 
round  to  the  nearest  hour.  For  example,  if  a  patient  has  received  1  hour  and  20  minutes  of  observation,  then  you  bill  for  1  hour 
of  service.  If  the  status  of  a  patient  changes  to  inpatient,  the  charges  for  observation  services  are  added  to  the  DRG  assigned  to 
the  case  and  not  separately  billed.  If  a  patient  is  released  from  observation  status  and  is  sent  to  an  APV,  the  charges  for  observation 
services  are  not  billed  separately  but  are  added  to  the  APV  rate  to  recover  all  expenses.  ,       .    , ,  r      u-  u        .  n  v„o  o«^ 

'Spinal  rule  32  CFlf  Part  220,  published  February  16,  2000,  eliminated  the  dollar  threshold  for  high  cost  ancillary  services  and 
the  associated  term  "high  cost  ancillary  service."  The  phrase  "high  cost  ancillary  service"  is  replaced  with  the  phrase  "ancillary 
services  requested  by  an  outside  provider."  The  elimination  of  the  threshold  also  eliminated  the  need  to  bundle  costs  whereby  a 
patient  is  billed  if  the  total  cost  of  ancillary  services  in  a  day  (defined  as  0001  hours  to  2400  hours)  exceeds  $25.00.  The  elimination 
of  the  threshold  is  effective  as  per  date  stated  in  final  rule  32  CFR  Part  220. 

Attachment  1 

Adjusted  Standardized  Amounts  (ASA)  by  Military  Treatment  Facility 


DMISID 


0003 

0004 

0005 

0006 

0009 

0014 

0018 

0019 

0024 

0028 

0029 

0030 

0032 

0033 

0037 

0038 

0039 

0042 

0043 

0045 

0047 

0048 

0049 

0052 

0053 

0055 

0056 


MTF  name 


SERV 


Lyster  AH — Ft.  Rucker 

502nd  Med  Grp— Maxwell  AFB 

Bassett  ACH— Ft.  Wainwright 

3rd  Med  Grp— Elmendort  AFB  

56th  Med  Grp— Luke  AFB  

60th  Med  Grp— Travis  AFB  

30th  Med  Grp— Vandenberg  AFB  

95th  Med  Grp— Edwards  AFB  

NH  Camp  Pendleton 

NH  Lemoore 

NH  San  Diego 

NH  Twenty  Nine  Palms  

Evans  ACH — Ft.  Carson 

10th  Med  Grp— US/VF  Academy  

Walter  Reed  AMC— Washington  DC... 

NH  Pensacola 

NH  Jacksonville  

96th  Med  Grp— Eglln  AFB  

325th  Med  Grp— Tyndall  AFB  

6th  Med  Grp— MacDill  AFB  

Eisenhower  AMC — Ft.  Gordon  

Martin  ACH — Ft,  Benning  

Winn  ACH— Ft.  Stewart  

Tripler  AMC— Ft.  Shatter  

366th  Med  Grp — Mountain  Home  AFB 

375th  Med  Grp— Scott  AFB 

NH  Great  Lakes  


A 

F 

A 

F 

F 

F 

F 

F 

N 

N 

N 

N 

A 

F 

A 

N 

N 

F 

F 

F 

A 

A 

A 

A 

F 

F 

N 


Full  cost 
rate 


$6,637 
6.984 
7,152 
7,041 
5,986 
9,912 
7,035 
7.004 
7,614 
6.997 
9.744 
6.111 
6.946 
6,994 
9.010 
8.939 
7.537 
8.309 
7.002 
5,991 
8,550 
7.987 
6,644 
9,533 
6,982 
7,625 
6,063 


Inter- 
agency 
rate 


$6,286 
6.614 
6.774 
6.668 
5.697 
9.387 
6.663 
6.633 
7.245 
6.627 
9.273 
5,815 
6,578 
6.623. 
8.574 
8,465 
7,173 
7,869 
6.631 
5.702 
8.098 
7.564 
6.292 
9.029 
6,612 
7,256 
5,770 


IMET  rate 


TPC  rate 


$3,286 
3,458 
3,541 
3,486 
2,978 
4.907 
3.483 
3.468 
3,787 
3.465 
4.847 
3,039 
3.439 
3.463 
4,482 
4,426 
3,749 
4.114 
3.467 
2.980 
4.233 
3.954 
3.289 
4.720 
3.457 
3.793 
3.016 


$6,637 
6.984 
7,152 
7,041 
5,986 
9,912 
7,035 
7,004 
7,614 
6,997 
9,744 
6,111 
6,946 
6,994 
9,010 
8,939 
7,537 
8,309 
7.002 
5,991 
8,550 
7,987 
6,644 
9.533 
6,982 
7,625 
6,063 


DMISID 


0057 

0060 

0061 

0064 

0066 

0067 

0073 

0075 

0078 

0079 

0083 

0084 

0086 

0089 

0091 

0092 

0093 

0094 

0095 

0096 

0097  , 

0098  , 

0100  , 

0101  . 

0103  . 

0104  . 

0105  . 

0106  . 

0108  . 

0109  . 

0110  . 

0112  . 

0113  . 
0117  . 

0119  . 

0120  . 

0121  . 

0123  . 

0124  . 

0125  . 

0126  ., 

0127  ., 
0129  ., 
0131  .. 
0449  .. 

0606  .. 

0607  .. 
0609  .. 
0612  .. 

0615  .. 

0616  .. 

0617  .. 

0618  .. 

0620  „ 

0621  .. 

0622  .. 

0623  .. 

0624  .. 
0633  .. 
0635  .. 

0638  ... 

0639  ... 

0640  ... 
0805  ... 
0808  ... 


ADJUSTED  STANDARDIZED  AMOUNTS  (ASA)  BY  MILITARY  TREATMENT  FACILITY— Continued 


MTF  name 


Inwin  AH— Ft.  Riley  

Blanchfleld  ACH— Ft.  Campbell  

Ireland  ACH— Ft.  Knox  

Bayne-Jones  ACH— Ft.  Pdk  

89th  Med  Grp— Andrews  AFB  

NNMC  Bethesda  

81st  Med  Grp— Keesler  AFB 

Wood  ACH— Ft  Leonard  Wood  

55th  Med  Grp— Offutt  AFB  

99th  Med  Grp— Nellis  AFB  

377th  Med  Grp— Kirtland  AFB 

49th  Med  Grp— Holloman  AFB 

Keller  ACH— West  Point 

Womack  AMC — Ft.  Bragg  

NH  Camp  LeJeune 

NH  Cherry  Point  .'„ 

319th  Med  Grp— Grand  Forks  AFB 

5th  Med  Grp--Minot  AFC  

74th  Med  Grp— Wright-Patterson  AFB 

72nd  Med  Grp— Tinker  AFB  

97th  Med  Grp— Alius  AFB  

Reynolds  ACH— Ft.  Sill  

NH  Newport  

20th.  Med  Grp— Shaw  AFB  ...!!."!!."1"I 

NH  Charteston  

NH  Beaufort  ["Z 

Moncrief  ACH— Ft.  Jackson  

28th  Med  Grp— Ellsworth  AFB  

Wm  Beaumont  AMC — Ft.  Bliss  

Brooke  AMC— Ft.  Sam  Houston  

Damall  AH— Ft.  Hood  

7th  Med  Grp — Dyess  AFB  

82nd  Med  Grp— Sheppard  AFB  

59th  Med  Wing— Lackland  AFB  

75th  Med  Grp— Hill  AFB  

1st  Med  Grp— Langley  AFB 

McDonald  ACH— Ft.  Eustis  

Dewitt  AH— Ft.  Belvoir 

NH  Portsmouth  

Madjgan  AMC — Ft.  Lewis 

NH  Bremerton  

NH  Oak  Hartxjr .'"Z 

90th  Med  Grp— F.E.  Warren  AFB  

Weed  ACH— Ft.  Inwin  

24th  Med  Grp— Howard .-. 

95th  CSH— Heidelberg  

Landstuhl  Rgn  MC  

67th  CSH— Wurzburg  

121st  Gen  Hosp— Seoul 

NH  Guantanamo  Bay  

NH  Roosevelt  Roads  

NH  Naples  

NH  Rota  - 

NH  Guam  

NH  Okinawa 

NH  Yokosuka 

NH  Keflavik  

BH  Sigonella  

48fh  Med  Grp— RAF  Lakenheath 

39th  Med  Grp— Incirtik  AB  

51st  Med  Grp— Osan  AB 

35th  Med  Grp— MIsawa 

374th  Med  Grp— Yokota  AB 

52nd  Med  Grp— Spangdahlem  

31st  Med  Grp— Aviano  , 
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[FR  Doc.  00-31242  Filed  12-7-00;  8:45  am) 

BILLING  CODE  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Manual  for  Courts-Martial;  Proposed 
Amendments 

agency:  Joint  Service  Committee  on 
Military  justice  (JSC). 

ACTION:  Notice  of  summary  of  public 
comment  received  regarding  proposed 
amendments  to  the  Manual  for  Courts- 
Martial,  United  States,  (2000  ed.). 

SUMMARY:  The  JSC  is  forwarding  final 
proposed  amendments  to  the  Manual  for 
Courts-Martial,  United  States,  (2000  ed.) 
(MCM)  to  the  Department  of  Defense. 
The  proposed  changes,  resulting  from 
the  JSC's  2000  annual  review  of  the 
MCM.  concern  the  rules  of  procediu« 
applicable  in  trials  by  courts-martial. 
The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon,"  May  21,  1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

ADDRESSES:  Comments  and  materials 
received  from  the  public  are  available 
for  inspection  or  copying  at  the  U.S.  Air 
Force,  Air  Force  Legal  Services  Agency, 
Military  Justice  Division,  Room  202, 112 
Luke  Avenue,  Boiling  Air  Force  Base, 
Washington,  DC  20332-8000,  between  8 
a.m.  and  3:30  p.m.,  Monday  through 
Fridav.  except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  Thomas  C.  Jaster,  U.S.  Air  Force,  Air 
Force  Legal  Services  Agency,  112  Luke 
Avenue.  Room  343,  Boiling  Air  Force 
Base,  Washington,  DC  20332-8000, 
(202)  767-1539:  FAX  (202)  404-8755. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  15,  2000,  the  JSC  published 
a  Notice  of  Proposed  Amendments  to 
the  Manual  for  Courts-Martial,  (MCM) 
United  States,  (2000  ed.).  On  June  15, 
2000,  the  JSC  also  published  a  Notice  of 
Public  Meeting  to  receive  corrmient  on 
its  2000  draft  annual  review  of  the 
Manual  for  Courts-Martial.  On  June  28, 
2000,  the  public  meeting  was  held. 
Three  individuals  attended  and  one 
individual  provided  oral  comment.  The 
JSC  also  received  one  letter  commenting 
on  the  proposed  amendments. 


Purpose 

The  proposed  changes  concern  the 
rules  of  procedure  applicable  in  trials  by 
coiuts-martial.  More  specifically,  the 
proposed  changes:  (1)  Add  references  to 
Military  Rule  of  Evidence  513, 
Psychotherapist-patient  privilege,  in 
Rule  for  Courts-Martial  (R.C.M.)  701, 
Discovery:  (2)  clarify  the  analysis 
accompanying  R.C.M.  707,  Speedy  trial, 
in  light  of  current  case  law;  and  (3) 
clarify  R.C.M.  1003  and  R.C.M.  1107, 
governing  the  authority  of  a  court- 
martial  to  adjudge  and  the  convening 
authority  to  approve,  the  combination  of 
both  a  fine  and  forfeitures  at  summary 
and  special  courts-martial. 

Discussion  of  Comments  and  Changes 

No  substantive  comment  was  received 
on  the  proposed  amendments  except  for 
an  expressed  desire  for  a  fuller  rationale 
accompanying  future  changes.  The  JSC 
has  considered  the  oral  and  written 
comment  provided  and  is  satisfied  that 
the  proposed  amendments  are 
appropriate  to  implement.  However,  the 
JSC  has  reexamined  the  analysis 
accompanying  R.C.M.  707  and  has 
modified  it  to  more  fully  explain  why 
the  amendment  was  made.  The  JSC  will 
forward  the  public  comment  and  the 
proposed  amendments,  as  modified,  to 
the  Department  of  Defense. 

The  oral  and  written  comment,  from 
the  same  individual,  also  discussed  the 
new  provision  of  the  JSC's  standard 
operating  procedures  requiring  the  JSC 
to  invite  members  of  the  public  to 
submit  proposals  as  well  as  the  form  of 
that  invitation  in  the  May  15,  2000 
Federal  Register  Notice  of  Proposed 
Amendments.  The  invitation  provided 
that  "proposals  should  include 
reference  to  the  specific  provision  you 
wish  changed,  a  rationale  for  the 
proposed  change,  and  specific  and 
detailed  proposed  language  to  replace 
the  current  language."  The  invitation 
also  said  that  "(ilincomplete 
submissions  will  not  be  considered." 
The  writer  said  that  this  last  sentence 
would  have  a  chilling  effect  on  the 
submission  of  proposals.  The  writer  also 
said  that  individuals  or  organizations 
may  well  perceive  problems  in  the 
current  MCM  but  may  not  have  the  time 
or  expertise  to  prepare  the  type  of 
submission  required  by  the  JSC.  The 
writer  believed  that  ideas  for  change 
should  not  be  discouraged  and  that  the 
burden  should  fall  to  the  JSC,  rather 
than  to  the  public,  to  not  only  consider 
ideas  for  change  but  in  addition  take  it 
upon  itself  to  prepare  full  proposals  to 
implement  any  ideas  for  change 
submitted  which  are  deemed 
meritorious.  The  writer  also  believed 


that  the  invitation  to  the  public  should 
be  clarified  to  note  that  proposals  from 
the  public  which  are  not  submitted 
within  the  public  comment  period  will 
still  be  considered,  but  may  not  be  able 
to  be  included  in  the  next  Annual 
Review.  The  writer  recommended  that 
the  JSC's  procediu'es  be  amended  to 
implement  the  suggestions  and  that  the 
ndes  pertaining  to  public  participation 
in  the  MCM  rulemaking  process  be 
included  in  appropriate  DOD  Directives 
published  in  the  Code  of  Federal 
Regulations  and  in  the  MCM.  The  JSC 
has  considered  these  comments  and 
have  decided  to  change  the  text  of  the 
invitation  in  next  year's  notice.  To  best 
serve  the  JSC  in  imderstanding  the 
nature  of  the  proposals,  yet  not  chill 
their  submission,  the  invitation  will  be 
changed  to  read  "incomplete  proposals 
may  not  be  considered"  as  opposed  to 
"will  not  be  considered."  The  JSC  will 
also  receive  public  proposals  at  any' 
time  but  proposals  received  outside  the 
public  comment  period  may  not  be 
received  in  time  to  be  considered  in  the 
next  Annual  Review.  The  JSC  has 
concluded  that  it  is  not  necessary  to 
incorporate  the  new  rules  inviting 
public  proposals  into  DoD  Directive 
5500.17,  Role  and  Responsibilities  of 
the  Joint  Service  Coirmiittee  (JSC)  on 
Military  Justice  or  the  MCM.  The  DoD 
Directive  will  be  published  in  the  MCM 
in  future  editions. 

Proposed  Amendments  After 
Consideration  of  Public  Comment 
Received 

The  proposed  amendments  to  the 
Manual  for  Courts-Martial  are  as 
follows: 

Amend  the  Discussion  following 
R.C.M.  701(a)(2)(B)  to  read  as  follows: 

"For  specific  rules  concerning  mental 
examinations  of  the  accused  or  third 
party  patients,  see  R.C.M.  701(f),  R.C.M. 
706.  Mil.  R.  Evid.  302  and  Mil.  R.  Evid. 
513." 

Amend  R.C.M.  701(b)(4)  to  read  as 
follows: 

"Reports  of  examination  and  tests.  If 
the  defense  requests  disclosure  under 
subsection  (a)(2)(B)  of  this  rule,  upon 
compliance  with  such  request  by  the 
Government,  the  defense,  on  request  of 
trial  counsel,  shall  (except  as  provided 
in  R.C.M.  706,  Mil.  R.  Evid.  302  and 
Mil.  R.  Evid.  513)  permit  the  trial 
counsel  to  inspect  any  results  or  reports 
of  physical  or  mental  examinations  and 
of  scientific  tests  or  experiments  made 
in  connection  with  the  particular  case, 
or  copies  thereof,  which  are  within  the 
possession,  custody,  or  control  of  the 
defense  which  the  defense  intends  to 
introduce  as  evidence  in  the  defense 
case-in-chief  at  trial  or  which  were 


prepared  by  a  witness  whom  the 
defense  intends  to  call  at  trial  when  the 
results  or  reports  relate  to  that  witness' 
testimony." 

Amend  the  Analysis  accompanying 
R.C.M.  701(b)  by  inserting  the  following 
prior  to  the  current  paragraph: 

"2000  Amendment:  Subsection  (b)(4) 
was  amended  to  also  take  into 
consideration  the  protections  afforded 
by  the  new  psychotherapist-patient 
privilege  under  Mil.  R.  Evid.  513." 

Amend  the  analysis  accompanying 
R.C.M.  707(a)  by  inserting  the  following 
paragraph  after  the  second  full 
paragraph: 

"2000  Analysis  Amendment:  Burton 
and  its  progeny  were  re-examined  in 
1993  when  the  Court  of  MiUtary 
Appeals  specifically  overruled  Burton 
and  reinstated  the  earlier  rule  from 
United  States  v.  Tibbs,  15  CM.  A.  350, 
35  C.M.R.  322  (1965).  United  States  v. 
Kossman.  38  M.J.  258  (CM. A.  1993).  hi 
Kossman,  the  Court  reinstated  the 
"reasonable  diligence"  standard  in 
determining  whether  the  prosecution's 
progress  toward  trial  for  a  confined 
accused  was  sufficient  to  satisfy  the 
speedy  trial  requirement  of  Article  10, 
UCMJ." 

Amend  R.C.M.  1003(b)(3)  to  read  as 
follows: 

"Fine.  Any  court-martial  may  adjudge 
a  fine  in  lieu  of  or  in  addition  to 
forfeitures.  Special  and  summary  courts- 
martial  may  not  adjudge  any  fine  or 
combination  of  fine  and  forfeitures  in 
excess  of  the  total  amount  of  forfeitures 
that  may  be  adjudged  in  that  case.  In 
order  to  enforce  collection,  a  fine  may 
be  accompanied  by  a  provision  in  the 
sentence  that,  in  the  event  the  fine  is  not 
paid,  the  person  fined  shall,  in  addition 
to  any  period  of  confinement  adjudged, 
be  further  confined  until  a  fixed  period 
considered  an  equivalent  punishment  to 
the  fine  has  expired.  The  total  period  of 
confinement  so  adjudged  shall  not 
exceed  the  jurisdictional  limitations  of 
the  court-martial;" 

Amend  the  Discussion  accompanying 
R.C.M.  1003(b)(3)  by  adding  the 
following  after  the  second  paragraph: 
"Where  me  sentence  adjudged  at  a 
special  court-martial  includes  a  fine,  see 
R.C.M.  1107(d)(5)  for  limitations  on 
convening  authority  action  on  the 
sentence." 

Amend  the  Analysis  accompanving 
R.C.M.  1003(b)(3)  by  inserting  the 
following  before  the  discussion  of 
subsection  (b)(4): 

"2000  Amendment:  The  amendment 
clearly  defines  the  authority  of  special 
and  summary  courts-martial  to  adjudge 
both  fines  and  forfeitures.  See  generally. 
United  States  v.  Tualla,  52  M.J.  228 
(2000).  " 


Federal  Register /Vol.  65,  No.  237 /Friday,  December  8.  2000/NoUces  76999 


Add  R.C.M.  1107(d)(5)  as  follows: 
"Limitations  on  sentence  of  a  special 
court-martial  where  a  fine  has  been 
adjudged.  A  convening  authority  may 
not  approve  in  its  entirety  a  sentence 
adjudged  at  a  special  court-martial 
where,  when  approved,  the  cumulative 
impact  of  the  fine  and  forfeitures, 
whether  adjudged  or  by  operation  of 
Article  58b,  UCMJ,  would  exceed  the 
jurisdictional  maximimi  dollar  amount 
of  forfeitures  that  njay  be  adjudged  at 
that  court-martial." 

Amend  the  Analysis  accompanying 
R.C.M.  1107(d)  by  inserting  the 
following  before  the  discussion  of 
subsection  (e): 

"2000  Amendment:  SuhparagrAph 
(d)(5).  This  subparagraph  is  new.  The 
amendment  addresses  the  impact  of 
Article  58b,  UCMJ.  In  special  courts- 
martial,  where  the  cimiulative  impact  of 
a  fine  and  forfeitures,  whether  adjudged 
or  by  operation  of  Article  58b,  would 
otherwise  exceed  the  total  dollar 
amount  of  forfeitures  that  could  be 
adjudged  at  the  special  court-martial, 
the  fine  and/or  adjudged  forfeitures 
should  be  disapproved  or  decreased 
accordingly.  See  generally,  United 
States  V.  Tualla,  52  M.J.  228,  231-32 
(2000)." 

Dated:  November  30,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  00-31247  Filed  12-7-00;  8:45  am) 

BILUNG  CODE  5001-10-41 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board;  Meeting 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  March  7- 
8,  2001;  May  16-17.  2001;  and  October 
24-25,  2001,  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  will  discuss  interim  findings  and 
recommendations  resulting  bom 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 


policies  as  they  may  affect  the  U.S. 
national  defense  posture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
PL.  No.  92-463,  as  amended  (5  U.S.C 
App.  n,  (1994)),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings  concern  matters  listed  in  5 
U.S.C.  §552b(c)(l)(l994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  November  30,  2000. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  00-31241  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 


SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  alter  a  system  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
system  of  records  identified  as  DHA  05, 
Military  Depolyment  Issues  Files,  is 
being  altered  to  add  two  routine  uses. 
DATES:  The  changes  will  be  effective  on 
January  8,  2001  unless  comments  are 
received  that  would  residt  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator.  Records 
Management  Division,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  601-4725. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  30,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
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February  8, 1996  (February  20, 1996,  61 
PR  6427). 

Dated:  December  1,  2000. 
L.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA    05 

SYSTEM  NAME: 

Persian  Gulf  Veterans  Illnesses  Files 
(March  16,  1998,  63  FR  12786). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Military  Deployment  Issues  Files'. 

SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Special  Assistant  to  the  Secretary 
of  Defense  for  Gulf  War  Illnesses, 
Medical  Readiness,  and  Military 
Deployments.  5113  Leesburg  Pike,  Suite 
901,  Falls  Church,  VA  22041-3226;  DoD 
Deployment  Health  Clinical  Center 
(including  the  Comprehensive  Clinical 
Evaluation  and  Special  Care  Programs), 
Walter  Reed  Army  Medical  Center, 
Washington.  DC  20307-0002;  DoD 
Deployment  Health  Research  Center, 
Naval  Health  Research  Center,  271 
Catalina  Boulevard.  Barracks  Building 
322,  San  Diego,  CA  92152-5302;  DoD 
Deployment  Health  Medical 
Surveillance  Center.  Director  of 
Epidemiology  and  Disease  Surveillance, 
US  Army  Center  for  Health  Promotion 
and  Preventive  Medicine,  Aberdeen 
Proving  Ground.  MD  21010-5422;  and 
US  Armed  Services  Center  for  Unit 
Records  Research,  7798  Cissna  Road, 
Suite  101,  Springfield,  VA  22150-3197." 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  who  participated  in 
military  deployments  or  related 
operations,  exercises,  or  tests,  or  served 
in  Operation  Desert  Storm  and/or 
Operation  Desert  Shield,  the  Kuwait 
Theater  of  Operations  who  feel  they 
may  have  been  exposed  to  biological, 
chemical,  radiological,  disease,  or 
environmental  agents.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  first  three  paragraphs  and 
replace  with  'Records  consist  of 
individual's  name.  Social  Security 
Number  or  service  number,  last  known 
or  current  address,  occupational 
information,  date  and  extent  of 
involvement  in  military  deployments  or 
related  operations,  exercises,  or  tests, 
perceived  issues,  exposure  information, 
medical  treatment  information,  medical 


history  of  subject,  and  other 
docimientation  of  reports  of  possible 
exposvire  to  biological,  chemical 
radiological,  disease,  or  environmental 
agents. 

The  system  contains  information  from 
unit  and  historical  records,  medical  and 
hospital  records,  and  information 
provided  to  the  DoD  by  individuals  with 
first-hand  knowledge  of  reports  of 
possible  biological,  chemical, 
radiological,  disease,  or  environmental 
incidents.  Informatioii  fi-om  health  care 
providers  who  have  evaluated  patients 
with  illnesses  possibly  related  to 
military  deployments  is  also  included. 
Records  include  those  docvunents,  files, 
and  other  media  that  could  relate  to 
possible  deployment  health  issues  or 
illnesses.' 


PURPOSE(S): 

Delete  entry  and  replace  with 
'Records  are  collected  cind  assembled  to 
permit  investigative  examination  and 
analysis  of  reports  of  possible  exposure 
to  biological,  chemical,  radiological, 
disease,  or  environmental  agents 
incident  to  service  in  military 
deployments  or  related  operations, 
exercises,  or  tests,  or  service  in  Gulf  War 
deployments,  to  conduct  scientific  or 
related  studies  or  medical  follow-up 
programs,  and  to  assist  in  the  resolution 
of  deployment  related  issues.' 

ROUTINE  USE(S)  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Delete  paragraphs  three  and  four,  and 
replace  with  'To  the  Department  of 
Veterans  Affairs  and  Health  and  Human 
Services,  and  the  Centers  for  Disease 
Control  and  Prevention  to  permit 
investigative,  scientific,  medical  and 
other  analyses  regarding  deployment 
health  issues  and  incidents  and  possible 
causes,  symptoms,  diagnoses,  treatment, 
and  other  characteristics  pertinent  to 
service  member's  and  veteran's  health. 

To  the  Military  and  Veterans  Health 
Coordinating  Board  (MVHCB),  which 
will  coordinate  with  several  agencies 
the  clinical,  research,  and  health  risk 
communications  issues  relating  to 
service  member's  (and  veteran's)  pre 
and  post  deployment  health.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Disposition  pending  (until  NARA 
approves  retention  and  disposition 
schedule,  treat  records  as  permanent.)' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Information  is  from  the  individual's 


themselves,  witnesses  to  a  possible 
event,  health  care  providers  who  have 
evaluated  patients  with  illnesses 
possibly  related  to  service  in  military 
deployments  or  related  operations, 
exercises,  or  tests  as  well  as  extracts 
from  official  DoD  records  to  include: 
Personnel  files  and  lists,  unit  histories, 
medical  records,  and  related  sources.' 


DHA  05 

SYSTEM  NAME: 

Military  Deployment  Issues  Files. 

SYSTEM  location: 

Office  of  the  Special  Assistemt  to  the 
Secretary  of  Defense  for  Gulf  War 
Illnesses,  Medical  Readiness,  and 
Military  Deployments,  5113  Leesburg 
Pike,  Suite  901,  Falls  Church,  VA 
22041-3226; 

DoD  Deployment  Health  Clinical 
Center  (including  the  Comprehensive 
Clinical  Evaluation  and  Special  Care 
Programs),  Walter  Reed  Army  Medical 
Center,  Washington,  DC  20307-0002; 

DoD  Deployment  Health  Research 
Center,  Naval  Health  Research  Center, 
271  Catalina  Boulevard,  Barracks 
Building  322,  San  Diego,  CA  92152- 
5302; 

DoD  Deployment  Health  Medical 
Surveillance  Center.  Director  of 
Epidemiology  and  Disease  Surveillance. 
U.S.  Army  Center  for  Health  Promotion 
and  Preventive  Medicine,  Aberdeen 
Proving  Ground,  MD  21010-5422;  and 

U.S.  Armed  Services  Center  for  Unit 
Records  Research.  7798  Cissna  Road, 
Suite  101,  Springfield,  VA  22150-3197. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  participated  in 
military  deployments  or  related 
operations,  exercises,  or  tests,  or  served 
in  Operation  Desert  Storm  and/or 
Operation  Desert  Shield,  the  Kuwait 
Theater  of  Operations  who  feel  they 
may  have  been  exposed  to  biological, 
chemical,  radiological,  disease,  or 
environmental  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  individual's  name. 
Social  Security  Number  or  service 
number,  last  known  or  current  address, 
occupational  information,  date  and 
extent  of  involvement  in  military 
deployments  or  related  operations, 
exercises,  or  tests,  perceived  issues, 
exposure  information,  medical 
treatment  information,  medical  history 
of  subject,  and  other  documentation  of 
reports  of  possible  expostire  to 
biological,  chemical  radiological, 
disease,  or  environmental  agents. 


i      The  system  contains  information  from 
imit  and  historical  records,  medical  and 
hospital  records,  and  information 
provided  to  the  DoD  by  individuals  with 
first-hand  knowledge  of  reports  of 
possible  biological,  chemical, 
radiological,  disease,  or  environmental 
incidents.  Information  from  health  care 
providers  who  have  evaluated  patients 
with  illnesses  possibly  related  to 
military  deployments  is  also  included. 
Records  include  those  documents,  files, 
and  other  media  that  could  relate  to 
possible  deployment  health  issues  or 
illnesses. 

Records  of  diagnostic  and  treatment 
methods  pursued  on  subjects  following 
reports  of  possible  incidental  exposure 
are  also  included  in  this  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  131,  Office  of  the  Secretary 
of  Defense;  10  U.S.C.  136.  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Records  are  collected  and  assembled 
to  permit  investigative  examination  and 
analysis  of  reports  of  possible  exposure 
to  biological,  chemical,  radiological, 
disease,  or  environmental  agents 
incident  to  service  in  military 
deployments  or  related  operations, 
exercises,  or  tests,  or  service  in  Gulf  War 
deployments,  to  conduct  scientific  or 
related  studies  or  medical  follow-up 
programs,  and  to  assist  in  the  resolution 
of  deployment  related  issues. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  the  Department  of  Veterans  Affairs 
and  the  Social  Security  Administration 
for  appropriate  consideration  of 
individual  claims  for  benefits  for  which 
that  agency  is  responsible. 

To  the  Department  of  Veterans  Affairs 
and  Health  and  Human  Services,  and 
the  Centers  for  Disease  Control  and 
Prevention  to  permit  investigative, 
scientific,  medical  and  other  analyses 
regarding  deployment  health  issues  cuid 
incidents  and  possible  causes, 
symptoms,  diagnoses,  treatment,  and 
other  characteristics  pertinent  to  service 
member's  and  veteran's  health. 

To  the  Military  and  Veterans  Health 
Coordinating  Board  (MVHCB),  which 
will  coordinate  with  several  agencies 
the  clinical,  research,  and  health  risk 


communications  issues  relating  to 
service  member's  (and  veteran's)  pre 
and  post  deployment  health. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD 's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders;  electronic  records  are  stored  on 
magnetic  media;  microfilm/microfiche 
are  maintained  in  appropriate  storage 
containers. 

retrievability: 

Records  are  retrieved  by  case  number, 
name.  Social  Security  Number  or 
service  number  and  key  words. 

SAFEGUARDS: 

Access  to  areas  where  records 
maintained  is  limited  to  authorized 
personnel.  Areas  are  protected  by  access 
control  devices  during  working  hoiu-s 
and  intrusion  alarm  devices  dining  non- 
duty  hours. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (imtil  NARA 
approves  retention  and  disposition 
schedule,  treat  records  as  permanent.) 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Special  Assistant  to  the  Secretary  of 
Defense  for  Gulf  War  Illnesses,  Medical 
Readiness,  and  Military  Deployments, 
5113  Leesburg  Pike,  Suite  901,  Falls 
Church.  VA  22041-3226. 

notification  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
Gulf  War  Illnesses.  Medical  Readiness, 
and  Military  Deployments,  5113 
Leesburg  Pike,  Suite  901,  Falls  Church, 
VA  22041-3226. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
Gulf  War  Illnesses,  Medical  Readiness, 
and  Military  Deployments,  5113 
Leesburg  Pike,  Suite  901,  Falls  Church, 
VA  22041-3226. 

contesting  RECORD  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 


instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  from  the  individual's 
themselves,  witnesses  to  a  possible 
event,  health  care  providers  who  have 
evaluated  patients  with  illnesses 
possibly  related  to  service  in  military 
deployments  or  related  operations, 
exercises,  or  tests  as  well  as  extracts 
from  official  DoD  records  to  include: 
personnel  files  and  lists,  unit  histories, 
medical  records,  and  related  sources. 

exemptions  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-31246  Filed  12-7-00:  8:45  am] 

BtLUNG  CODE  S001-1(MH 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Patents  for  Exclusive 
License 

AGENCY:  Army  Soldier  and  Biological 
Chemical  Command  (SBCCOM),  U.S. 
Army.  DoD 

ACTION:  Notice;  correction. 


SUMMARY:  Reference  the  previous 
Federal  Register  notice  (65  FR  68128), 
Tuesday,  November  14,  2000,  the  notice 
announces  the  availability  of  Patents  for 
Exclusive,  Partially  Exclusive  or 
Nonexclusive  Licenses.  However,  the 
notice  should  have  stated:  SBCCOM 
gives  notice  that  it  is  contemplating  the 
grant  of  an  exclusive  license  in  the 
United  States  and  any  applicable  foreign 
coimtry  to  practice  the  invention 
embodied  in  Patent  Number  5,538,583. 
"Method  of  Manufactiu-ing  a  Laminated 
Textile  Substrate  for  a  Body  Heating  or 
Cooling  Garment"  and  Patent  Niunber 
5,320,164,  "Body  Heating  and  Cooling 
Garment"  to  Columbus  Apparel 
Associates,  Inc.,  (CAA)  having  a  place  of 
business  in  Wobum,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
Phone;  (508)  233^928  or  E-mail: 
Robert.Rosenkrans@natick.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  AND  37  CFR  part  404.  The 
following  Patent  Numbers,  Titles  and 
Issue  dates  are  provided: 
Patent  Number:  5,538,583 
Title:  Method  of  Manufacturing  a 
Laminated  Textile  Substrate  for  a 
Body  Heating  or  Cooling  Garments 
Issue  Date:  July  23,  1996 
Patent  Number:  5,320,164 


77002 


Tit]e:  Body  Heating  or  Cooling  Garment 
Issue  Date:  June  14,  1994 

Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  00-31326  Filed  12-07-00;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Patent  Application  for 
Exclusive  License 

agency:  Army  Soldier  and  Biological 
Chemical  Command  (SBCCOM).  U.S. 
Army,  DoD. 
action:  Notice. 

summary:  SBCCOM  gives  notice  that  it 
is  contemplating  the  grant  of  an 
exclusive  license  in  the  United  States 
and  any  applicable  foreign  country  to 
practice  the  invention  embodied  in 
Patent  AppUcation  Number  09/692,704 
filed  10/19/00,  entitled,  "Method  and 
Apparatus  for  Making  Body  Heating  and 
Cooling  Garments"  to  Columbus 
Apparel  Associates,  Inc.,  (CAA)  having 
a  place  of  business  in  Wobum, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760,  Phone 
(508)  233-4928  or  E-mail: 
Robert.Rosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404.  The 
following  Patent  Application  Number, 
Title  and  Filing  date  is  provided: 
Patent  Application  Number.  09/692,704 
Title:  Method  and  Apparatus  for  Making 

Body  Heating  and  Cooling  Garments. 
Filing  Date:  October  19,  2000. 

Gregory  D.  Showalter, 

ArmyFederaJ  Register  Liaison  Officer. 

IFR  Doc.  00-31325  Filed  12-7-00;  8:45  am] 

BILUNG  COOE  371(M)8-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  to  alter  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  altering  five  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 


Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  8.  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir.  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  80&-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  November  27,  2000,  to  the 
House  Conmiittee  on  Government 
•Reform,  the  Senate  Committee  on 
Govenmiental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8,  1996  (February  20,  1996,  61 
FR6427). 

Dated:  November  30.  2000. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0027-1     DAJA 

SYSTEM  NAME: 

General  Legal  Files  (July  15.  1997,  62 
FR  37892). 

CHANGES: 


AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  3013.  Secretary  of  the  Army;  10 
U.S.C.  3037  and  3072;  42  U.S.C.  10606; 
Department  of  Defense  Directive  1030.1, 
Victim  and  Witness  Assistance;  and 
Army  Regulation  27-1.  Legal  Services, 
Judge  Advocate  Legal  Services." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 


Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 


A0027-1— DAJA 

SYSTEM  NAME: 

General  Legal  Files. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army; 
Offices  of  Staff  Judge  Advocates;  Judge 
Advocates;  and  Legal  Counsels  of 
Washington,  DC  20310-2200; 
subordinate  commands,  installations, 
and  organizations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
system  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  the  subject 
of  administrative,  civil  or  criminal 
matters  referred  to  the  Office  of  the 
Judge  Advocate  General  or  to  legal 
offices  of  subordinate  commands, 
installations,  and  organizations  for  legal 
opinion,  legal  review,  or  other  action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inquiries  with  substantiating 
documents,  personnel  actions, 
investigations,  petitions,  complaints, 
correspondence  and  responses  thereto. 

Examples  of  records  include: 
Elimination  and  sep^fation  proceedings; 
questions  pertaining  to  entitlement  to 
pay;  allowances,  or  other  benefits;  flying 
evaluation  boards,  line  of  duty 
investigations;  reports  of  survey;  other 
boards  of  investigating  officers;  DA 
Suitability  Evaluation  Board  cases;  DA 
Special  Review  Board  efficiency  report 
appeals;  petitions  to  the  Army  Board  for 
the  Correction  of  Military  Records; 
matters  pertaining  to  on-post 
solicitation,  revocation  of  privileges, 
and  bars  to  entry  on  military 
installations;  matters  pertaining  to 
appointments,  promotions,  enlistments, 
and  discharges;  matters  pertaining  to 
prohibited  activities  and  conflicts  of 
interest  for  Army  personnel  and 
employees;  Article  138,  UCMJ 
complaints;  private  relief  legislation; 
military  justice  matters  including 
requests  for  delivery  of  service  members 
for  trial  by  civilian  authorities;  appeals 
from  nonjudicial  punishment  imposed 
under  Article  15,  UCMJ;  appeals  under 
Article  69,  UCMJ;  Secretarial  review  of 
officer  dismissal  cases;  petitions  for 
clemency,  requests  for  pardons  and 
requests  for  grants  of  immunity  for 
civilian  witnesses;  matters  pertaining  to 
civilian  employees  and  employees  of 
non-appropriated  fund  Instrumentalities 


including  employment,  pay,  allowances, 
benefits,  separations,  discipline  and 
adverse  actions,  grievances,  equal 
opportunity  complaints,  awards,  and 
claims  processed  by  other  agencies;  and 
matters  pertaining  to  attorney 
professional  responsibility  inquiries. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  3037  and  3072;  42  U.S.C. 
10606;  Department  of  Defense  Directive 
1030.1,  Victim  and  Witness  Assistance; 
and  Army  Regulation  27-1.  Legal 
Services.  Judge  Advocate  Legal  Services. 

PURPOSE(S): 

To  ensure  legal  sufficiency  of  Army 
operations,  policies,  procedures,  and 
personnel  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu-suant  to  5 
U.S.C.  552(b)(3)  as  follows: 

Information  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  for  grants  of 
immunity  and  requests  for  pardons. 

Information  from  this  system  of 
records  may  also  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  the 
Judge  Advocate  General  of  the  Army. 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  smd  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

To  DoD  'Blanket  Routine  Uses* 
published  at  the  beginning  of  the 
Army's  complication  of  systems  of 
records  notices  also  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

RETRIEVABILITY 

Retrieved  by  individual's  surname. 
SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  and/or  in  locked  offices  in 
buildings  employing  security  guards  or 
on  military  installations  protected  by 
military  police  patrols. 


RETENTION  AND  DISPOSAL: 

Records  at  the  Office  of  the  Judge 
Advocate  General,  the  Office  of  the 
Chief  Counsel,  and  the  Office.  Chief  of 
Engineers  are  permanent;  at  all  of  other 
locations,  records  are  destroyed  upon 
obsolescence. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  General  Law  Branch,  Office  of 
the  Judge  Advocate  General,  Department 
of  the  Army,  2200  Army  Pentagon, 
Washington,  DC  20310-2200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  the  record  system  should 
address  written  inquiries  to  the 
Department  of  the  Army,  Office  of  the 
Judge  Advocate  General,  2200  Army 
Pentagon,  Washington,  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  the  address  and  telephone 
number,  and  any  other  personal  data 
which  would  assist  in  identifying 
records  pertaining  to  him/her  such  as 
current  or  former  military  status,  date  of 
birth,  and,  if  applicable,  specifies 
concerning  the  incident  or  event 
believed  to  be  the  basis  for  legal  review. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves,  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Department  of  the 
Army,  Office  of  the  Judge  Advocate 
General,  2200  Army  Pentagon, 
Washington.  DC  20310-2200. 

Individuals  should  provide  his/her 
full  name,  the  address  and  telephone 
nimiber.  and  any  other  personal  data 
which  would  assist  in  identifying 
records  pertaining  to  him/her  such  as 
current  or  former  military  status,  date  of 
birth,  and,  if  applicable,  specifies 
concerning  the  incident  or  event 
believed  to  be  the  basis  for  legal  review. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records, 
and  other  public  and  private  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(l). 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 


However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process.  ^^ 

Evaluation  material  used  to  determine 
potential  for  promotion  in  the  Military 
Services  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k){7),  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (3)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 

Ao195-2b  USACIDC 

SYSTEM  NAME: 

Criminal  Investigation  and  Crime 
Laboratory  Files  (May  15,  2000,  65  FR 
30974). 

***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  die  purposes  of  such  uses:  Add  a 
new  paragraph  'To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense.' 


A0195-2b  USACIDC 
SYSTEM  NAME: 

Criminal  Investigation  and  Crime 
Laboratory  Files. 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
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Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506.  Segments  exist  at 
subordinate  U.S.  Army  Criminal 
Investigation  Command  elements. 
Addresses  may  be  obtained  from  the 
Commander,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

An  automated  index  of  cases  is 
maintained  at  the  U.S.  Army  Crime 
Records  Center,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street.  Building  1465,  Fort  Belvoir,  VA 
22060-5585  and  at  the  Defense  Secvuity 
Service,  Army  Liaison  Office,  P.O.  Box 
46060,  Baltimore,  MD  21240-6060. 

CATEGORIES  OF  INCMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  civilian  or  military, 
involved  in  or  suspected  of  being 
involvednn  or  reporting  possible 
criminal  activity  affecting  the  interests, 
property,  and/or  personnel  of  the  U.S. 
Army. 

CATEGOmES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  rank, 
date  and  place  of  birth,  chronology  of 
events;  reports  of  investigation 
containing  statements  of  witnesses, 
subject  and  agents;  laboratory  reports, 
documentary  evidence,  physical 
evidence,  simmiary  and  administrative 
data  pertaining  to  preparation  and 
distribution  of  the  report;  basis  for 
allegations;  Serious  or  Sensitive 
Incident  Reports,  modus  operandi  and 
other  investigative  information  from 
Federal,  State,  and  local  investigative 
agencies  and  departments;  similar 
relevant  doc\iments.  Indices  contain 
codes  for  the  type  of  crime,  location  of 
investigation,  year  and  date  of  offense, 
names  and  personal  identifiers  of 
persons  who  have  been  subjects  of 
electronic  surveillance,  suspects, 
subjects  and  victims  of  crimes,  report 
number  which  allows  access  to  records 
noted  above;  agencies,  firms.  Army  and 
Defense  Department  organizations 
which  were  the  subjects  or  victims  of 
criminal  investigations;  and  disposition 
and  suspense  of  offenders  listed  in 
criminal  investigative  case  files,  witness 
identification  data. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  195-2,  Criminal 
Investigation  Activities;  42  U.S.C.  10606 
et  seq.;  Department  of  Defense  Directive 
1030.1,  Victim  and  Witness  Assistance; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  conduct  criminal  investigations 
and  crime  prevention  activities;  to 
accomplish  management  studies 


involving  the  analysis,  compilation  of 
statistics,  quality  control,  etc.,  to  ensure 
that  completed  investigations  are  legally 
sufficient  and  result  in  overall 
improvement  in  techniques,  training 
and  professionalism. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu-es 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  concerning  criminal  or 
possible  criminal  activity  is  disclosed  to 
Federal,  State,  local  and/or  foreign  law 
enforcement  agencies  in  accomplishing 
and  enforcing  criminal  laws;  analyzing 
modus  operandi,  detecting  organized 
criminal  activity,  or  criminal  justice 
employment.  Information  may  also  be 
disclosed  to  foreign  countries  under  the 
provisions  of  the  Status  of  Forces 
Agreements,  or  Treaties. 

To  the  Department  of  Veterans  Affairs 
to  verify  veterans  claims.  Criminal 
investigative  files  may  be  used  to 
adjudicate  veteran  claims  for  disability 
benefits,  post  dramatic  stress  disorder, 
and  other  veteran  entitlements. 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
complication  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
automated  indices;  computer  magnetic 
tapes,  disks,  and  printouts. 

RETRIEVABIUTY: 

By  name  or  other  identifier  of 
individual. 

SAFEGUARDS: 

Access  is  limited  to  designated 
authorized  individuals  having  official 
need  for  the  information  in  the 
performance  of  their  duties.  Buildings 
housing  records  are  protected  by 
security  guards. 

RETENTION  AND  DISPOSAL: 

At  Headquarters,  U.S.  Army  Criminal 
Investigation  Command  (USACIDC), 
criminal  investigative  case  files  are 
retained  for  40  years  after  final  action. 


except  that  the  USACIDC  subordinate 
elements,  such  files  are  retained  from  1 
to  5  years  depending  on  the  level  of 
such  ixnit  and  the  data  involved. 
Laboratory  reports  at  the  USACIDC 
laboratory  are  destroyed  after  5  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

NOTinCATION  PROCEDURE: 

Individual  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 
ATTN:  CICR-FP,  6010  6th  Street, 
Building  1465,  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  pvu-poses,  individuals 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  niunbers,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP,  6010  6th  Street, 
Building  1465,  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  purposes,  individuals 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initicd  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Suspects,  witnesses,  victims, 
USACIDC  special  agents  and  other 
personnel,  informants;  various 
Department  of  Defense,  federal,  state, 
and  local  investigative  agencies; 
departments  or  agencies  of  foreign 
governments;  and  any  other  individual 
or  organization  which  may  supply 
pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  tills  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  complied  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 


An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0600-37b     DAPE 

SYSTEM  NAME: 

Unfavorable  Information  Files 
(February  22.  1993,  58  FR  10002). 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  3013,  Secretary  of  the  Army;  42 
U.S.C.  10606  et  seq.;  Department  of 
Defense  Directive  1030.1,  Victim  and 
Witness  Assistance;  and  Army 
Regulation  600-37,  Unfavorable 
Information;  and  E.O.  9397  (SSN)." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense.' 


A0600-37b     DAPE 
SYSTEM  NAME: 

Unfavorable  Information  Files. 

SYSTEM  LOCATION: 

Primary  records  are  located  at  the 
Department  of  the  Army  Suitability 
Evaluation  Board,  Office  of  the  Deputy 
Chief  of  Staff  of  Personnel,  4000  Army 
Pentagon,  Washington,  DC  20310-4000. 
Segments  of  the  system  may  exist  as 
Suitability  Evaluation  Board  at  Major 
Army  Commands.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  personnel  (active,  reserve. 
National  Guard)  on  whom  unfavorable 
information  has  been  discovered, 
considered,  referred  to  individual,  and 
disposed  of,  to  include  appeals  and 
petitions  for  removal  or  transfer  of  such 
information  from  the  individual's 
performance  record. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Summary  of  unfavorable  information, 
copy  of  letter  of  notification  to 
individual,  individual's  response  or 
appeal,  summary  of  consideration  of 
response  or  appeal,  disposition 


determination,  and  voting  record  of 
Board  members. 

AUTHORnnr  for  maintenance  of  the  system: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
42  U.S.C.  10606  et  seq.;  Department  of 
Defense  Directive  1030.1,  Victim  and 
Witness  Assistance;  and  Army 
Regulation  600-37,  Unfavorable 
hiformation;  and  E.O.  9397  (SSN). 

purpose(s): 

To  record  Board  action  and  to  provide 
pattern  of  subsequent  unfavorable 
information.  Information  filed  in  the 
performance  portion  of  the  Official 
Military  Personnel  File  is  also  used  by 
Department  of  Army  promotion/ 
selection  boards  when  the  individual 
has  been  afforded  due  process. 

routine  USES  of  records  maintained  in  the 

SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
of  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILmr: 

By  individual's  surname. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  official  need  therefor.  Buildings 
housing  records  are  secured  at  all  times. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the  Suitability 
Evaluation  Board  for  6  years,  following 
which  they  are  destroyed  by  shredding. 

system  MANAGER(S)  and  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters,  Department  of  the  Army, 
4000  Army  Pentagon,  Washington,  DC 
20310-4000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  contained 


in  this  system  should  address  vmtten 
inquiries  to  the  Deputy  Chief  of  Staff  for 
Personnel,  Department  of  the  Army, 
4000  Army  Pentagon,  Washington,  DC 
20310-4000. 

Inquirer  should  furnish  his/her  full 
name.  Social  Security  Number, 
sufficient  details  concerning  time  and 
place  of  event  to  ensure  locating 
pertinent  records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
request  to  the  Deputy  chief  of  Staff  for 
Persormel,  Headquarters,  Department  of 
the  Army,  ATTN:  DAPE-MPD,  4000 
Army  Pentagon,  Washington,  DC 
20310-4000. 

Inquirer  should  furnish  his/her  full 
name.  Social  Seciurity  Nimiber, 
sufficient  details  concerning  time  and 
place  of  event  to  ensure  locating 
pertinent  records,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  430- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Suitability 
Evaluation  Board  proceedings. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0635-200  TAPC 

SYSTEM  NAME: 

Separations:  Administrative  Board 
Proceedings  (April  2,  1999,  64  FR 
15956). 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  1169,  Regular  enlisted  members; 
limitations  on  discharge,  10  U.S.C. 
3013,  Secretary  of  the  Army;  42  U.S.C. 
10606  et  seq.;  Department  of  Defense 
Directive  1030.1,  Victim  and  Witness 
Assistance:  and  E.O.  9397  (SSN)." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 
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A0635-200  TAPC 
SYSTEM  NAME: 

Separations:  Administrative  Board 
Proceedings. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDT-P.  200  Stovall 
Street,  Alexandria.  VA  22332-0478. 
S^ments  exist  at  Major  Army 
Commands  and  subordinate  commands, 
field  operating  agencies,  and  activities 
exercising  general  courts-martial 
jurisdiction.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  on  whom 
allegations  of  defective  enlistment/ 
agreement/fraudident  entry /alcohol  or 
other  drug  abuse  rehabilitation  failure/ 
unsatisfactory  performance/misconduct/ 
homosexuality  under  the  provisions  of 
Chapters  7.  9, 13.  14,  or  15  of  Army 
Regulation  635-200,  Enlisted  Personnel, 
residt  in  administrative  board 
proceedings. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Notice  to  service  member  of 
allegations  on  which  proposed 
separation  from  the  Army  is  based; 
supporting  docimientation;  DA  Form 
2627,  Records  of  Proceedings  under 
Article  15,  UCMJ;  DD  Form  493,  Extract 
of  Military  Records  of  Previous 
Convictions;  medical  evaluations; 
military  occupational  specialty 
evaluation  and  aptitude  scores; 
member's  statements,  testimony, 
witness  statements,  affidavits,  rights 
waiver  record;  hearing  transcript;  board 
findings  and  recommendations  for 
separation  or  retention;  final  action. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1169,  Regular  enlisted 
members;  limitations  on  discharge,  10 
U.S.C.  3013,  Secretary  of  the  Army;  42 
U.S.C.  10606  et  seq.;  Department  of 
Defense  Directive  1030.1,  Victim  and 
Witness  Assistance;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Information  is  used  by  processing 
activities  and  the  approval  authority  to 
determine  if  the  member  meets  the 
requirements  for  retention  or  separation. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  luider  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 


or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLiaES  AND  PRACTICES  fOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

RETRIEVABILrfY: 

By  individual's  surname  or  Social 
Security  Number. 

SAfEGUARDS: 

Records  are  accessed  only  by 
designated  persons  having  official  need; 
in  locked  cabinets,  in  locked  rooms 
within  secure  buildings. 

RETENTION  AND  DISPOSAL: 

The  original  of  board  proceedings 
becomes  a  permanent  part  of  the 
member's  Official  Military  Personnel 
Record.  When  separation  is  ordered,  a 
copy  is  sent  to  member's  commander 
where  it  is  retained  for  two  years  before 
being  destroyed.  When  separation  is  not 
ordered,  board  proceedings  are  filed  at 
the  headquarters  of  the  separation 
authority  for  two  years,  then  destroyed. 
A  copy  of  board  proceedings  in  cases 
where  the  final  authority  is  the  U.S. 
Total  Army  Personnel  Conmiand, 
pursuant  to  Army  Regulation  635-200, 
is  retained  by  that  headquarters  (TAPC- 
PDT)  for  one  year  following  decision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDT-P,  200  Stovall  Street,  Alexandria, 
VA  22332-0478. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  installation  where 
administrative  board  convened  or  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PDT-P,  200 
Stovall  Street.  Alexandria.  VA  22332- 
0478. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

If  individual  has  been  separated  from 
the  Army,  address  written  inquiries  to 
the  National  Persoimel  Records  Center. 


General  Services  Administration.  9700 
Page  Avenue.  St.  Louis.  MO  63132- 
5200:  proceedings  will  be  part  of  the 
Official  Military  Personnel  Record. 

If  member  is  on  active  duty,  address 
written  inquiries  to  the  commander  of 
the  installation  where  administrative 
board  convened. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signatxire. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  individual's 
commander;  Army  personnel,  medical, 
and/or  investigative  records;  witnesses; 
the  Administrative  Separation  Board; 
federal,  state,  local,  and/or  foreign  law 
enforcement  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0640-10a    TAPC 
SYSTEM  NAME: 

Military  Personnel  Records  Jacket 
Files  (MPRJ)  (December  19,  1997,  62  FR 
66606). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
"A0600-8-104  TAPC". 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  3013.  Secretary  of  the  Army;  42 
U.S.C.  10606  et  seq.;  Department  of 
Defense  Directive  1030.1,  Victim  and 
Witness  Assistance;  Army  Regulation 
600-8-104,  Military  Personnel 
Information  Management/Records;  and 
E.O.  9397  (SSN)." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense." 


A0600-6-104    TAPC 


SYSTEM  NAME: 

Military  Persormel  Records  Jacket 
Files  (MPRJ). 

SYSTEM  location: 

Active  and  Reserve  Army  Commands/ 
field  operating  agencies,  installations, 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 

categories  of  individuals  covered  by  the 
system: 

Enlisted,  warrant  and  commissioned 
officers  on  active  duty  in  the  U.S.  Army; 
enlisted,  warrant  and  commissioned 
officers  of  the  U.S.  Army  Reserve  in 
active  reserve  (imit  or  non-imit)  status; 
retired  persons;  commissioned/warrant 
officers  separated  after  June  30,  1917 
and  enlisted  personnel  separated  after 
October  31.  1912. 

CATEGORIES  OrRECORDS  IN  THE  SYSTEM: 

Records  reflecting  qualifications, 
emergency  data,  enlistment  and  related 
service  agreement/extension/active  duty 
orders;  military  occupational  specialty 
evaluation  data;  group  life  insurance 
election;  record  of  induction;  security 
questionnaire  and  clearance;  transfer/ 
discharge  report/Certificate  of  Release  or 
Discharge  from  Active  Duty;  language 
proficiency  questionnaire;  police  record 
check;  statement  of  personal  history; 
application  for  ID;  Department  of 
Veterans  Affairs  compensation  forms 
and  related  papers;  dependent  medical 
care  statement  and  related  forms; 
training  and  experience  documents; 
survivor  benefit  plan  election  certificate; 
efficiency  reports;  application/ 
nomination  for  assignment; 
achievement  certificates;  record  of 
proceeding  and  appellate  or  other 
supplementary  actions.  Article  15  (10 
U.S.C.  815);  weight  control  records; 
personnel  screening  and  evaluation 
records;  application/prior  service 
enlistment  documents;  certificate 
barring  reenlistment;  waivers  for 
enlistment;  physical  evaluation  board 
summaries;  service  record  brief;  Army 
School  records;  classification  board 
proceedings;  correspondence  relating  to 
badges,  medals,  and  unit  awards, 
including  foreign  decorations; 
correspondence/letters/administrative 
reprimands/censures/admonitions 
relating  to  apprehensions/confinement/ 
discipline;  dependent  travel  and 
movement  of  household  goods;  personal 
indebtedness  correspondence  and 
related  papers;  documents  relating  to 
proficiency  pay,  promotion,  reduction 
in  grade,  release,  retirement  (includes 
documents  pertaining  to  pre-separation 
and  job  assistance  needs  in  transition 


from  military  to  civilian  life),  temporary 
duty  individual  flight  records,  physical 
examination  records,  aviator  flight 
record,  instnmient  certification  papers, 
duty  status,  leave,  and  similar  military 
documents  prescribed  for  filing  by 
Army  regulations  or  directives. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
42  U.S.C.  10606  et  seq.;  Department  of 
Defense  Directive  1030.1,  Victim  and 
Witness  Assistance;  Army  Regulation 
600-8-104,  Military  Personnel 
Information  Management/Records;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

Personnel  records  are  created  and 
maintained  to  manage  the  member's 
Army  Service  effectively,  document 
historically  the  member's  military 
service,  and  safeguard  the  rights  of  the 
member  and  the  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b){3)  as  follows: 

To  the  Department  of  State  to  issue 
passport/visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  administration  of  personnel 
assigned  and  performing  duty  with  the 
Department  of  State. 

To  the  Department  of  Treasury  to 
issue  bonds;  to  collect  and  record 
income  taxes. 

To  the  Department  of  Justice  to  file 
fingerprints  to  perform  investigative  and 
judicial  functions. 

To  the  Department  of  Agriculture  to 
coordinate  matters  related  to  its 
advanced  education  program. 

To  the  Department  of  Labor  to 
accomplish  actions  required  under 
Federal  Employees  Compensation  Act. 

To  the  Department  of  Health  and 
Human  Services  to  provide  services 
authorized  by  medical,  health,  and 
related  functions  authorized  by  10 
U.S.C.  1074  through  1079. 

To  the  Nuclear  Regulatory 
Commission  to  accomplish 
requirements  incident  to  Nuclear 
Accident/Incident  Control  Officer 
functions. 

To  the  American  Red  Cross  to 
accomplish  coordination  and  service 
functions  including  blood  donor 
programs  and  emergency  investigative 
support  and  notifications. 


To  the  Civil  Aeronautics  Board  to 
accomplish  flight  qualifications, 
certification  and  licensing  actions. 

To  the  Federal  Aviation  Agency  to 
determine  rating  and  certification 
(including  medical)  of  in-service 
aviators. 

To  the  General  Services 
Administration  for  records  storage  and 
archival  services  and  for  printing  of 
directories  and  related  material  which 
includes  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization 
involving  postal  officers  and  mail  clerk 
authorizations. 

To  the  Department  of  Veterans  Affairs 
to  provide  information  relating  to 
service,  benefits,  pensions,  in-service 
loans,  insurance,  and  appropriate 
hospital  support. 

To  the  Bureau  of  Immigration  and 
Natiu^zation  to  comply  with  status 
relating  to  alien  registration,  and  annual 
residence/location. 

To  the  Office  of  the  President  of  the 
United  States  of  America  to  exchange 
required  information  relating  to  WMte 
House  Fellows,  regular  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  mate,  and  harbor 
master  for  duty  as  Transportation  Corps 
warrant  officer. 

To  each  of  the  several  states,  and  U.S. 
possessions  to  support  state  bonus 
application;  to  fulfill  income  tax 
requirements  appropriate  to  the  service 
member's  home  of  record;  to  record 
name  changes  in  state  bureaus  of  vital 
statistics;  and  for  National  Guard  affairs. 

Civilian  educational  and  training 
institutions  to  accomplish  student 
registration,  tuition  support,  tests,  and 
related  requirements  incident  to  in- 
service  education  programs  in 
compliance  with  10  U.S.C.  chapters  102 
and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Security 
Number;  to  transmit  Federal  Insurance 
Compensation  Act  deductions  made 
bora  members'  wages. 

To  the  Department  of  Transportation 
to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
(USCG)  and  U.S.  Army  when  service 
members  perform  duty  with  the  USCG. 

To  the  Civil  authorities  for 
compliance  with  10  U.S.C.  814. 

To  the  U.S.  Information  Agency  to 
investigate  applicants  for  sensitive 
positions  pursuant  to  E.O.  10450. 

To  the  Federal  Emergency 
Management  to  facilitate  participation 
of  Army  members  in  civil  defense 
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planning,  training,  and  emergency 
operations  pursuant  to  the  military 
support  of  civil  defense  as  prescribed  in 
DoD  Directive  3025.10,  Military  Support 
of  Civil  Defense,  and  Army  Regulation 
500-70,  Military  Support  of  Civil 
Defense. 

To  the  Director  of  Selective  Service 
System  to  Report  of  Non-registration  at 
Time  of  Separation  Processing,  of 
individuals  who  decline  to  register  with 
Selective  Service  System.  Such  report 
will  contain  name  of  individual,  date  of 
birth.  Social  Security  Number,  and 
mailing  address  at  time  of  separation. 

Other  elements  of  the  Federal 
Government  pursuant  to  their  respective 
authority  and  responsibility. 

To  the  Military  Banking  Facilities 
Overseas.  Information  as  to  current 
military  addresses  and  assignments  may 
be  provided  to  military  banking 
facilities  who  provide  banking  services 
overseas  and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the 
individual,  the  U.S.  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directed  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  DoD  "Blanket 
Routine  Uses"  set  forth  at  the  beginning  of 
the  Army's  compilation  of  systems  of  records 
notices  do  not  apply  to  these  categories  of 
records. 

County  and  city  welfare  organizations 
to  provide  information  needed  to 
consider  applications  for  benefits. 

Penal  institutions  to  provide  health 
information  to  aid  patient  care. 

State,  county,  and  city  officials  to 
include  law  enforcement  authorities  to 
provide  information  to  determine 
benefits  or  liabilities,  or  for  the 
investigation  of  claim  or  crimes. 


Patriotic  societies  incorporated, 
pursuant  to  36  U.S.C,  in  consonance 
with  their  respective  corporate  missions 
when  used  to  further  the  welfare, 
morale,  or  mission  of  the  soldier. 
Information  can  only  be  disclosed  only 
if  the  agency  which  receives  it 
adequately  prevents  its  disclosure  to 
persons  other  than  their  employees  who 
need  such  information  to  perform  their 
authorized  duties. 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system,  except 
for  those  specifically  excluded 
categories  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

By  individual's  name  and/or  Social 
Security  Number. 

SAFEGUARDS: 

All  records  are  maintained  in  seciu'ed 
areas,  accessible  only  to  designated 
individuals  whose  official  duties  require 
access;  they  are  transferred  from  station 
to  station  in  personal  possession  of  the 
individual  whose  record  it  is  or,  when 
this  is  not  feasible,  by  U.S.  Postal 
Service. 

RETENTION  AND  DISPOSAL: 

The  maintenance,  forwarding,  and 
disposition  of  the  MPRJ  (DA  Form  201) 
and  its  contents  are  governed  by  Army 
Regulations  600-8-104,  Military 
Personnel  Information  Management/ 
Records  and  635-10.  Processing 
Personnel  for  Separations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  organization  to  which 
the  service  member  is  assigned;  for 
retired  and  non-unit  reserve  personnel, 
information  may  be  obtained  from  the 
U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Avenue,  St  Louis,  MO  63132- 
5200;  for  discharged  and  deceased 


personnel  contact  the  National 
Personnel  Records  Center,  General 
Services  Administration,  9700  Page 
Boulevard,  St  Louis,  MO  63132-5100. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  current  address 
and  telephone  number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander  of  the 
organization  to  which  the  service 
member  is  assigned;  for  retired  and  non- 
unit  reserve  personnel,  information  may 
be  obtained  from  the  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5200;  for  discharged 
and  deceased  personnel  contact  the 
National  Personnel  Records  Center, 
General  Services  Administration,  9700 
Page  Boulevard,  St  Louis,  MO  63132- 
5100. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  service 
identification  number,  current  address 
and  telephone  number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  educational  and 
financial  institutions,  law  enforcement 
agencies,  personal  references  provided 
by  the  individual.  Army  records  and 
reports,  third  parties  when  information 
furnished  relates  to  the  service 
member's  status. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  00-31243  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  alter  systems  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  altering  three  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 


DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  8,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-^390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  November  27,  2000,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  Novemt)er  30,  2000. 
L.M.  Bynum, 

A]temate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0020-1a    SAIG 

SYSTEM  NAME: 

Inspector  General  Investigation  Files 
(May  11,  1999,  64  FR  25308). 

CHANGES: 


ROimNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  "To  victims  and 
witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  Witness 
Assistance  Program,  regarding  the 
investigation  and  disposition  of  an 
offense." 


A0020-1aa    SAIG 
SYSTEM  NAME: 

Inspector  General  Investigation  Files. 

SYSTEM  LOCATION: 

Primary  location:  Office  of  the  U.S. 
Army  Inspector  General  Agency, 


Headquarters,  Department  of  the  Army, 
1700  Army  Pentagon,  Washington,  DC 
20310-1700. 

Secondary  location:  Offices  of 
Inspector  General  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities.  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  military  or  civilian, 
against  whom  allegations  of  wrongdoing 
have  been  made  related  to  violations  of 
laws,  rules,  or  regulations  or  to 
mismanagement,  gross  waste  of  funds, 
or  abuse  of  authority,  that  have  been 
reviewed  or  investigated. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigation  case  files  containing 
investigative  reports,  such  as, 
preliminary  inquiries  and  Reports  of 
Investigation  (ROIs),  and  administrative 
documents;  and  computer  indices.  ROIs 
include  the  authority  for  the  inquiry/ 
investigation,  matters  investigate, 
narrative,  summaries/excerpts  of 
testimony  given  by  witnesses  and 
appended  exhibits  that  may  include 
supporting  documents,  docimientary 
evidence,  summaries  of  interviews  or 
transcripts  of  verbatim  testimony,  or 
other  investigative  information  from 
Federal,  State,  and  local  investigative 
agencies  and  departments. 
Administrative  documents  in  the  files 
include  those  that  gmde  or  facilitate 
inquiry/investigative  activities  in  the 
cases  and  provide  the  opening,  transfer, 
or  closing  data  for  the  cases. 
Computerized  indices  contain  the 
names/subjects  of  the  inquiry/ 
investigation,  opening  and  closing 
dates,  codes  for  the  type  of  allegations 
and  their  disposition,  brief  summaries 
of  allegations,  case  notes,  locations  of 
the  inquiries/investigations  and  the 
assigned  case  numbers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  3014;  10  U.S.C.  3020;  10 
U.S.C.  3065(a);  Inspector  General  Act  of 
1978  (Pub  L.  95-452).  as  amended;  42 
U.S.C.  10606  et  seq..  Victims  Rights; 
Department  of  E)efense  Directive  1030.1, 
Victim  and  Witness  Assistance. 

PURPOSE(S): 

To  review  and  conduct  non-criminal 
law  enforcement  inquiries/ 
investigations  into  allegations  of 
wrongdoing  by  Army  personnel  related 
to  violations  of  laws,  rules,  or 
regulations  or  to  mismanagement,  gross 
waste  of  funds,  or  abuse  of  authority 


and  report  the  results  to  the  Office  of  the 
Secretary  of  Defense,  the  Department  of 
Defense  Inspector  General,  Office  of  the 
Secretary  of  the  Army  and  Army 
officials,  and  to  commanders  so  they 
may  discharge  their  responsibilities 
under  the  Inspector  General  Act  of  1978 
for  maintaining  discipline,  law,  and 
order. 

To  provide  detailed  information 
necessary  for  the  Secretary  of  Defense 
and  Secretary  of  the  Army,  Army 
officials  and  commanders  to  direct 
further  investigation,  effect  corrective 
personnel  or  other  administrative 
action;  to  provide  facts  and  evidence 
upon  which  to  base  prosecution;  to 
provide  information  to  other 
investigative  elements  of  the  Army, 
Department  of  Defense,  other  Federal, 
State,  or  local  agencies  having 
jurisdiction  over  the  substance  of  the 
allegations  or  a  related  investigative 
interest;  to  provide  information  upon 
which  determinations  may  be  made  for 
individuals'  suitability  for  various 
personnel  actions  including  but  not 
limited  to  retention,  promotion, 
assignment,  retirement  in  grade  or 
selection  for  sensitive  or  critical 
positions  in  the  Armed  Forces  or 
Federal  service. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  F*rivacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
electronic  storage  media;  CD-ROM. 

retrievabhjty: 

By  individual's  full  name  and/or 
other  descriptive  information  cross- 
referenced  to  the  case  number. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
individuals  having  need  for  the  records 
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in  the  performance  of  their  official 
duties.  Paper  files  and  CD-ROMs  are 
stored  in  containers  with  locks,  located 
in  a  locked  room,  in  a  secured  building 
with  controlled  access.  Computer 
indices  are  secured  in  locked  rooms 
with  limited/controlled  access.  Access 
to  computerized  information  is 
controlled  by  a  system  of  assigned 
passwords  and  available  only  to 
personnel  responsible  for  system 
operation  and  maintenance. 

RETENTION  AND  DISPOSAL: 

Office  of  The  Inspector  General 
primary  location  of  inquiry/ 
investigative  case  files  that  contain 
allegations,  that  attract  high  public  and/ 
or  Congressional  Committee  or  Sub- 
Committee  interest,  or  that  are  deemed 
to  be  historical  significance  by  the 
Inspector  General,  are  retained  for  30 
years,  except  that  they  may  be  offered  to 
the  National  Archives  after  25  years. 
Paper  files  are  transferred  to  a  Federal 
Records  Center  2  years  after  completion 
of  the  inquiries/investigations  and 
destroyed  by  burning  upon  completion 
of  the  transfer.  The  case  files  on  CD- 
ROMs  are  erased  by  media  being 
physically  destroyed,  unless  retained 
permanently  by  the  National  Archives. 
Paper  files  of  closed  inquiry/ 
investigative  cases  held  by  the 
secondary  location  Offices  of  The 
Inspector  General  are  retciined  for  up  to 
3  years,  at  the  conclusion  of  which  they 
are  forwarded  to  the  Office  of  The 
Inspector  General  system  manager  for 
optical  scanning  and  retention  as  stated 
above. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Investigations  Division,  Office " 
of  the  Inspector  General,  Headquarters, 
Department  of  the  Army,  1700  Army 
Pentagon.  Washington,  DC  20310-1700. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Office  of  the 
Inspector  General,  Headquarters, 
Department  of  the  Army,  ATTN: 
Records  Release  Office,  1700  Army 
Pentagon.  Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  home  address,  telephone 
numbers  and  Army  unit  or  activity  to 
which  assigned  at  the  time  of  any  Army 
Inspector  General  investigation,  and  a 
free  statement.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written,  notarized  or  certified 
authorization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 


contained  in  this  system  should  address 
written  inquiries  to  the  Office  of  the 
Inspector  General,  Headquarters, 
Department  of  the  Army,  ATTN: 
Records  Release  Office,  1700  Army 
Pentagon,  Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  home  address,  telephone 
numbers  and  Army  unit  or  activity  to 
which  assigned  at  the  time  of  any  Army 
Inspector  General  investigation,  and  a 
fee  statement.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written,  notarized  or  certified 
authorization. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records 
and  reports,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  complied  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  complied  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a{k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  published  in  32  CFR 
part  505.  For  additional  information 
contact  the  system  manager. 

A0027-10a    DA  J  A 

SYSTEM  NAME: 

Prosecutorial  Files  (February  22, 
1993,  58  FR  10002). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "Any 
individual  who  is  the  subject  of  a 
military  justice  investigation,  a  Coxut  or 
Board  of  Inquiry,  other  administrative  or 
disciplinary  hearing,  or  pending  trial  by 
courts-material." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  the  entry  "convening  orders; 
appointment  orders;  investigative 
reports  of  federal,  state,  and  local  law 
enforcement  agencies;  local  command 
investigations;  immunity  requests; 
search  authorizations;  general 
correspondence;  legal  research  and 
memorandum;  motions;  forensic 
reports;  pretrial  confinement  orders; 
personal,  financial,  and  medical 
records;  report  of  Article  32,  UCMJ 
investigations;  subpoenas;  discovery 
requests;  correspondence  reflecting 
pretrial  negotiations;  requests  for 
resignation  or  discharge  in  lieu  of  trail 
by  court-martial;  work  product  of  trial 
counsel;  results  of  trial  memoranda;  and 
forms  to  comply  with  the  Victim  and 
Witness  Assistemce  Program,  the  Sexual 
Assault  Prevention  and  Response 
Program  and  the  Victim's  Rights  and 
Restitution  Act  of  1990." 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  of  the  Army;  42 
U.S.C.  10606  et  seq.,  Victims'  Rights; 
Department  of  Defense  Directive  1030.1, 
Victim  and  Witness  Assistance;  and 
Army  Regulation  27-10,  Military 
Justice." 

PURPOSE(S): 

Change  to  "To  prosecute  or  otherwise 
resolve  military  justice  cases;  to  obtain 
information  and  assistance  from  federal, 
state,  local,  foreign  agencies,  or  from 
individuals  or  organizations  relating  to 
investigation,  allegation  of  criminal 
misconduct,  or  court-material;  and  to 
provide  information  and  support  to 
victims  and  witnesses  in  compliance 
with  Victim  and  Witness  Assistance 
Statutes  and  regulations.  " 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Add  two  new  paragraphs  "To  victims 
and  witnesses  of  a  crime  for  purposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense. 

To  attorney  licensing  and/or 
disciplinary  authorities  as  required  to 
support  professional  responsibility 
investigations  and  proceedings." 


SAFEGUARDS: 

Delete  entry  and  replace  with 
"Information  in  the  system  is  both 
classified  and  unclassified  and  located 
in  file  cabinets  in  the  trial  counsel's 
office  or  other  offices  in  the  Criminal 
Law  section  of  the  Staff  Judge  Advocate 
offices.  Classified  information  is  stored 
in  locked  safe  drawers  with  the  proper 
security  measures  applicable. 
Unclassified  information  is  located  in 
file  cabinets  accessible  only  to 
authorized  personnel  who  are  properly 
instructed  in  the  permissible  use  of  the 
information.  Some  file  cabinets  have 
locking  capabilities.  Automated  files  are 
password  protected. 

Offices  are  locked  during  non-work 
hoius.  The  files  are  not  accessible  to  the 
public  or  to  persons  within  the 
command  without  an  official  need  to 
know." 


RECORD  SOURCE  CATEGORIES: 

Add  "Court-martial,  Article  32;  UCMJ 
investigations;  convening  authority; 
Federal,  state,  and  local  law 
enforcement  agencies;  witness 
interviews;  persotmel,  financial,  and 
medical  records;  medical  facilities; 
financial  institutions;  information 
provided  by  the  defense/ accused;  and 
the  work-product  of  trial  counsel  and 
other  individuals  assisting  them  on  a 
particular  case." 


A0027-10a     DA  J  A 

SYSTEM  NAME: 

Prosecutorial  Files. 

SYSTEM  LOCATION: 

Decentralized  at  Staff  Judge  Advocate 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTEM: 

Any  individual  who  is  the  subject  of 
a  military  justice  investigation,  a  Court 
or  Board  of  Inquiry,  other  administrative 
or  disciplinary  hearing,  or  pending  trial 
by  courts-martial. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Witness  statements;  pretrial  advice; 
documentary  evidence;  exhibits, 
evidence  of  previous  convictions; 
personnel  records;  recommendations  as 
to  the  disposition  of  the  charges; 
explanation  of  any  unusual  features  of 
the  case;  charge  sheet;  and  criminal 
investigation  reports;  convening  orders; 
appointment  orders;  investigative 
reports  of  federal,  state,  and  local  law 
enforcement  agencies;  local  command 


investigations:  immunity  requests; 
search  authorizations;  general 
correspondence;  legal  research  and 
memoranda;  motions;  forensic  reports; 
pretrial  confinement  orders;  personal, 
financial,  and  medical  records;  report  of 
Article  32,  UCMJ  investigations; 
subpoenas;  discovery  requests; 
correspondence  reflecting  pretrial 
negotiations;  requests  for  resignation  or 
discharge  in  lieu  of  trial  by  court- 
martial;  work  product  of  trial  counsel; 
results  of  trial  memoranda;  and  forms  to 
comply  with  the  Victim  and  Witness 
Assistance  Program,  the  Sexual  Assault 
Prevention  and  Response  Program  and 
the  Victim's  Rights  and  Restitution  Act 
of  1990. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
42  U.S.C.  10606  et  seq..  Victims'  Rights; 
Department  of  Defense  Directive  1030.1, 
Victim  and  Witness  Assistance;  and 
Army  Regulation  27-10,  Military 
Justice. 

PURPOSE(S): 

To  prosecute  or  otherwise  resolve 
military  justice  cases;  to  obtain 
information  and  assistance  from  federal, 
state,  local,  or  foreign  agencies,  or  from 
individuals  or  organizations  relating  to 
an  investigation,  allegation  of  criminal 
misconduct,  or  coiul-martial;  and  to 
provide  information  and  support  to 
victims  and  witnesses  in  compliance 
writh  Victim  and  Witness  Assistance 
Statutes  and  regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu-suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  system  of 
records  may  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  the 
Judge  Advocate  General  of  the  Army. 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

To  attorney  licensing  and/or 
disciplinary  authorities  as  required  to 
support  professional  responsibility 
investigations  and  proceedings. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 


POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

RETRIEVABILrrY: 

Retrieved  by  individual's  surname. 

SAFEGUARDS: 

Information  in  the  system  is  both 
classified  and  unclassified  and  located 
in  file  cabinets  in  the  trial  coimsel's 
office  or  other  offices  in  the  Criminal 
Law  section  of  the  Staff  Judge  Advocate 
offices.  Classified  information  is  stored 
in  locked  safe  drawers  with  the  proper 
security  measures  applicable. 
Unclassified  information  is  located  file 
cabinets  accessible  only  to  authorized 
personnel  who  are  properly  instructed 
in  the  permissible  use  of  the 
information.  Some  file  cabinets  have 
locking  capabilities.  Automated  filed  are 
password  protected.  Offices  are  locked 
during  non-work  hours.  The  files  are  not 
accessible  to  the  public  or  to  persons 
within  the  command  without  an  official 
need  to  know. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  two  years  after 
final  review/appellate  action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Criminal  Law  Division,  Office 
of  the  Judge  Advocate  General,  2200 
Army  Pentagon,  Washington,  DC 
20310-2000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Criminal  Law  Division,  Office  of  the 
Judge  Advocate  General,  2200  Army 
Pentagon,  Washington,  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  case  number  and  office  symbol 
of  Army  element  which  furnished 
correspondence  to  the  individual,  other 
personnel  identifying  data  that  would 
assist  in  locating  the  records.  The 
inquiry  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Criminal  Law 
Division,  Office  of  the  Judge  Advocate 
General,  2200  Army  Pentagon, 
Washington,  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
nimiber,  case  number  and  office  symbol 
of  Army  element  which  furnished 
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correspondence  to  the  individual,  other 
personal  identifying  data  that  would 
assist  in  locating  the  records.  The 
inquiry  must  be  signed. 

CONTESTING  RECORD  PROCEDURE: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Reguldtion  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  official  Army  records  and 
reports,  investigative  docimients,  law 
enforcement  agencies;  Court-martial, 
Article  32;  UCMJ  investigations; 
convening  authority;  Federal,  state,  and 
local  law  enforcement  agencies;  witness 
interviews;  personnel,  financial,  and 
medical  records;  medical  facilities; 
financial  institutions;  information 
provided  by  the  defense/accused;  and 
the  work-product  of  trail  counsel  and 
other  individuals  assisting  them  on  a 
particular  case. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0027-10b    DAJA 

SYSTEM  NAME: 

Courts-Martial  Files  (February  22, 
1993.  58  FR  10002). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Courts- 
Martial  Records  and  Reviews'. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'bidividuals  having  appeared  as  an 
accused  before  a  courts-martial.* 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  '10  U.S.C.  3013, 
Secretary  of  the  Army;  42  U.S.C.  10606 
et  seq.;  Department  of  Defense  Directive 
1030.1,  Victim  and  Witness  Assistance; 
10  U.S.C.  3037,  Judge  Advocate  General; 


and  Army  Regulation  27-lOb,  Military 
Justice.' 

PURPOSE(S): 

Delete  entry  and  replace  with  'The 
purpose  of  this  system  is  to  satisfy 
statutory  requirements  of  Chapter  47  of 
title  10,  United  States  Code,  for 
maintaining  records  of  trial  of  courts- 
martial  proceedings  to  complete 
appellate  review,  to  determine  whether 
clemency  is  warranted,  to  answer 
inquires  concerning  the  state  of 
particular  cases,  to  develop  statistical 
data  to  guide  individuals  responsible  for 
making  policy  decisions  regarding 
military  justice  activities,  to  serve  as  a 
central  repository  of  Army  courts- 
martial  records,  and  for  related 
purposes. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  victims  and 
witnesses  of  a  crime  for  piuposes  of 
providing  information,  consistent  with 
the  requirements  of  the  Victim  and 
Witness  Assistance  Program,  regarding 
the  investigation  and  disposition  of  an 
offense.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'With 
respect  to  each  courts-martial,  there  is 
an  original  record  and  from  1  to  5 
copies.  One  copy  is  given  to  the  accused 
and  the  remaining  copies  are  used  in  the 
review  of  the  case  for  legal  sufficiency. 
The  original  record  is  disposed  of  as 
follows:  All  records  of  trial  by  general 
courts-martial  and  those  special  courts- 
martial  records  in  which  a  bad-conduct 
discharge  (BCD)  was  approved  are 
retained  in  the  Office  of  the  Clerk  of 
Court,  U.S.  Army  Legal  Service  Agency, 
901  North  Stuart  Street.  Suite  1200. 
Arlington,  VA  22203-1837.  for  1-2 
years  after  completion  of  appellate 
review.  Thereafter,  the  records  are 
forwarded  to  the  Washington  National    . 
Records  Center,  4205  SuiUand  Road. 
Suitland,  MD  20746-8001  for 
permanent  storage. 

Records  of  trial  by  special  courts- 
martial  (non-BCD)  and  sununary  courts- 
martial  are  retained  in  the  staff  judge 
advocate  office  of  the  general  courts- 
martial  authority  for  1  yeeu'  after 
completion  of  supervisory  review.  . 
Thereafter  the  records  are  held  for  2 
years  in  the  record  holding  area  or 
overseas  records  center.  Records  are 
then  sent  to  National  Personnel  Records 
Center  (Military  Records),  9700  Page 
Avenue,  St.  Louis,  MO  63132-5200, 
where  they  are  retained  for  7  years. 


Thereafter,  the  records  are  destroyed 
and  the  remaining  evidence  of 
conviction  is  the  special  (non-BCD)  and 
summary  courts-martial  promulgating 
orders  maintained  in  the  individual's 
permanent  records  and  any  review(s)  of 
the  cases  conducted  piursuant  to  Articles 
69  or  73,  UCMJ. 

The  original  reviews  of  special  (non- 
BCD)  and  summary  courts-martial  cases 
and  a  copy  of  all  other  reviews  pursuant 
to  Articles  69  or  73,  UCMJ  are 
maintained  for  3  years  in  the  Office  of 
the  Chief,  Examination  and  New  Trials 
Division,  U.S.  Army  Legal  Services 
Agency,  901  N.  Stuart  Street,  Suite 
1200,  Arlington,  VA  22203-1837.  They 
are  retained  an  additional  7  years  at  the 
Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD 
20746-8001,  and  destroyed. 

Pre-decisional  legal  reviews  pursuant 
to  Articles  69  or  73,  UCMJ  are 
maintained  for  3  years  in  the  Office  of 
the  Chief,  Examination  and  New  Trials, 
U.S.  Army  Legal  Services  Agency,  901 
North  Stuart  Street,  Arlington,  VA 
22203-1837  or  at  the  office  of  the  Judge 
Advocate  General,  Criminal  Law 
Division,  Department  of  the  Army, 
Washington,  DC  203TO-2200.  They  are 
retained  an  additional  7  years  at  the 
Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD 
20746-8001  and  destroyed. 

Courts-martial  index  cards  from 
1900-1986  are  permanently  stored  at 
the  Office  of  Clerk  of  Court,  U.S.  Army 
Legal  Services  Agency,  901  North  Stuart 
Street,  Suite  1200,  Arlington.  VA 
22203-1837.  Arranged  alphabetically  by 
name  of  the  accused,  they  identify  the 
docket  number  and  accession 
information  for  permanent  records  of 
trial.  Since  mid-July  1986,  courts- 
martial  information  is  accessible  by 
computer  database.' 
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SYSTEM  name: 

Courts-Martial  Records  and  Reviews. 
SYSTEM  location: 

Clerk  of  Court,  U.S.  Army  Legal 
Services  Agency.  901  North  Stuart 
Street,  Suite  1200,  Arlington,  VA 
22203-1837;  Washington  National 
Records  Center,  4205  Suitland  Road, 
Suitland,  MD  20746-8001;  National 
Personnel  Records  Center.  9700  Page 
Avenue,  St.  Louis,  MO  63132-5200;  and 
Office  of  the  Judge  Advocate  General, 
Criminal  Law  Division,  Department  of 
the  Army,  Washington,  DC  20310-2200. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  having  appeared  as  an 
accused  before  a  courts-martial. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Certain  general  and  all  special  bad 
conduct  discharge  (BCD)  courts-martial 
records  of  trial  that  include  a  verbatim 
transcript  of  the  trial  and  allied  papers 
relating  to  the  charged  offenses  and 
legal  review  of  the  case.  General  courts- 
martial  examined  pursuant  to  Article  69 
and  special  non-bad  conduct  discharge 
(non-BCD)  and  simmiary  courts-martial 
records  of  trial  may  include  only  a 
summarized  transcript  of  the  trial  as 
well  as  allied  papers  relating  to  the 
charged  offenses,  but  do  not  necessarily 
include  all  records  of  review  pursuant 
to  Articles  69  or  73,  Uniform  Code  of 
Military  Justice.  Pre-decisional  legal 
reviews  pursuant  to  Articles  69  and  73 
are  separately  maintained  in  this 
system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  801-940  (Uniform  Code  of 
Military  Justice);  10  U.S.C.  3013, 
Secretary  of  the  Army;  42  U.S.C.  10606 
et  seq.;  Department  of  Defense  Directive 
1030.1,  Victim  and  Witness  Assistance; 
10  U.S.C.  3037,  Judge  Advocate  General; 
Army  Regulation  2 7-1  Ob,  Military 
Justice;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
satisfy  statutory  requirements  of  Chapter 
47  of  title  10,  United  States  Code,  for 
maintaining  records  of  trial  of  courts- 
martial  proceedings  to  complete 
appellate  review,  to  determine  whether 
clemency  is  warranted,  to  answer 
inquiries  concerning  the  state  of 
particular  cases,  to  develop  statistical 
data  to  guide  individuals  responsible  for 
making  policy  decisions  regarding 
military  justice  activities,  to  serve  as  a 
central  repository  of  Army  courts- 
martial  records,  and  for  related  purposes 

ROUTINE  USES  OF  RECORDS  MAINTAIN^  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures' 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Courts-martial  records  reflect  criminal 
proceedings  ordinarily*open  to  the 
public;  therefore,  they  are  normally 
releasable  to  the  public  pursuant  to  the 
Freedom  of  Information  Act. 

Information  from  these  records  may 
be  disclosed  to  the  Department  of 
ustice,  the  Department  of  Veterans 


Affairs,  and  federal,  state,  and  local  law 
enforcement  agencies  for  determination 
of  rights  and  entitlements  of  the 
individuals  concerned  and  for  use  in  the 
enforcement  of  criminal  or  civil  law. 

Information  from  this  system  of 
records  may  also  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  the 
Judge  Advocate  General  of  the  Army. 

To  victims  and  witnesses  of  a  crime 
for  piuposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Papers  in  file  folders;  index  cards; 
electronic  storage  medium;  courts- 
martial  coding  sheets;  and  on  a 
computer  database  (Army  Courts- 
Martial  Management  Information 
System). 

retrievabiuty: 

By  individual's  name  and  Social 
Security  number,  by  court-martial 
number  assigned  to  the  case. 

SAFEGUARDS: 

All  records  are  protected  by  systems 
of  personnel  screening,  cipher  locks, 
and  hand  receipts.  During  non-duty 
hours,  military  police  or  contract  guard 
patrols  ensure  protection  against 
unauthorized  access.  Access  to  hard 
disk  is  controlled  by  password  and  is 
restricted  to  personnel  having  a  need  to 
know. 

retention  AND  DISPOSAL: 

With  respect  to  each  courts-martial, 
there  is  an  original  record  and  from  1  to 
5  copies.  One  copy  is  given  to  the 
accused  and  the  remaining  copies  are 
used  in  the  review  of  the  case  for  legal 
sufficiency.  The  original  record  is 
disposed  of  as  follows: 

All  records  of  trial  by  general  courts- 
martial  and  those  special  courts-martial 
records  in  which  a  bad-conduct 
discharge  (BCD)  was  approved  are 
retained  in  the  Office  of  the  Clerk  of 
Court,  U.S.  Army  Legal  Service  Agency, 
901  North  Stuart  Street,  Suite  1200. 
Arhngton.  VA  22203-1837.  for  1-2 
years  after  completion  of  appellate 
review.  Thereafter,  the  records  are 
forwarded  to  the  Washington  National 
Records  Center,  4205  Suitland  Road. 
Suitland,  MD  20746-8001  for 
permanent  storage. 


Records  of  trial  by  special  courts- 
martial  (non-BCD)  and  summary  courts- 
martial  are  retained  in  the  staff  judge 
advocate  office  of  the  general  courts- 
martial  authority'  for  1  year  after 
completion  of  supervisory  review. 
Thereafter  the  records  are  held  for  2 
years  in  the  record  holding  area  or 
overseas  records  center.  Records  are 
then  sent  to  National  Personnel  Records 
(Military  Records),  9700  Page  Avenue, 
St.  Louis.  MO  63132-5200.  where  they 
are  retained  for  7  years.  Thereafter,  the 
records  are  destroyed  and  the  remaining 
evidence  of  conviction  is  the  special 
(non-BCD)  and  summary  courts-martial 
promulgating  order  maintained  in  the 
individual's  permanent  records  and  any 
review(s)  of  the  cases  conducted 
pursuant  to  Articles  69  or  73.  UCMJ. 

The  original  reviews  of  special  (non- 
BCD)  and  summary  courts-martial  cases 
and  a  copy  of  all  other  reviews  pursuant 
to  Articles  69  or  73,  UCMJ  are 
maintained  for  3  years  in  the  Office  of 
the  Chief,  Examination  and  New  Trails 
Division,  U.S.  Army  Legal  Services 
Agency  901  N.  Stuart  Street.  Suite  1200, 
Arlington,  VA  22203-1837.  They  are 
retained  an  additional  7  years  at  the 
Washington  National  Records  Center, 
4205  Suitland  Road.  Suitland.  MD 
20746-8001.  and  destroyed. 

Pre-decisional  legal  reviews  pursuant 
to  Articles  69  or  73,  UCMJ  are 
maintained  for  3  years  in  the  Office  of 
the  Chief.  Examination  and  New  Trials, 
U.S.  Army  Legal  Services  Agency.  901 
North  Stuart  Street,  Arlington.  VA 
22203-1837  or  at  the  office  of  the  Judge 
Advocate  General,  Criminal  Law 
Division.  Department  of  the  Army, 
Washington,  DC  20310-2200.  They  are 
retained  an  additional  7  years  at  the 
Washington  National  Records  Center. 
4205  Suitland  Road.  Suitland.  MD 
20746-8001  and  destroyed. 

Courts-martial  index  cards  from 
1900-1986  are  permanently  stored  at 
the  Office  of  Clerk  of  Court.  U.S.  Army 
Legal  Services  Agency.  901  North  Stuart 
Street.  Suit  1200,  Arlington,  VA  22203- 
1837.  Arranged  alphabetically  by  name 
of  the  accused,  they  identify  the  docket 
number  and  accession  information  for 
permanent  records  of  trial.  Since  mid- 
July  1986,  courts-martial  information  is 
accessible  by  computer  database. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Clerk  of  Court,  U.S.  Army  Legal 
Services  Agency,  901  North  Stuart 
Street,  Suite  1200,  Arlington.  VA 
22203-1837. 

NOTIFICATION  PROCEDURE: 

Requests  fitim  individuals  as  to 
whether  there  are  any  general  or  special 
bad  conduct  discharge  (BCD)  courts- 
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martial  records  in  the  system  pertaining 
to  them  should  be  addressed  to  the 
Clerk  of  Court,  U.S.  Army  Legal  Services 
Agency,  901  N.  Stuart  Street,  Suite 
1200,  Arlington.  VA  22203-1837. 

Requests  for  information  as  to  special 
non  bad  conduct  discharge  (non-BCD) 
and  summary  courts-martial  records 
should  be  addressed  to  the  staff  judge 
advocate  of  the  command  where  the 
record  was  reviewed  or,  if  no  longer 
there,  to  the  National  Personnel  Records 
Center  (Mibtary  Records),  9700  Page 
Avenue,  St.  Louis,  MO  63132-5200. 

Requests  for  information  concerning 
reviews  pursuant  to  Articles  69  or  73, 
UCMJ,  should  be  addressed  to  the  Office 
of  the  Chief,  Examination  and  New 
Trails  Division,  U.S.  Army  Legal 
Services  Agency,  901  N.  Stuart  Street, 
Suite  1200,  Arlington,  VA  22203-1837. 
Written  requests  should  include 
individual's  full  name.  Social  Security 
Number,  the  record  file  number  if 
available,  and  any  other  personal 
information  which  would  assist  in 
locating  the  records. 

RECORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquires  to  the  Clerk  of  the  Court,  U.S. 
Army  Legal  Services  Agency,  901  N. 
Stuart  Street,  Suite  1200,  Arlington,  VA 
22203-1837,  if  the  type  of  courts-martial 
or  reviewing  command  is  unknown. 

CONTESTING  RECORO  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  almost  any  source 
may  be  included  in  the  record  if  it  is 
relevant  and  material  to  courts-martial 
proceedings. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principal  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  00-31244  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Availability  of  Exclusive  or  Partially 
Exclusive  Licenses 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice. 

summary:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
announces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
under  the  following  patents.  Any 
license  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  Part  404. 

Patent  Number:  5,849,984 

Title:  Method  and  System  for  Treating 
Waste  Nitrocellulose 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Howland  (703)  428-6672  or 
Alease  J.  Berry,  (703)  428-8160. 
SUPPLEMENTARY  INFORMATION:  USP 
5,849,984 — A  method  for  treating  waste 
nitrocellulose,  ths  method  comprising 
the  steps  of  treating  nitrocellulose  with 
acid  in  a  hydrolysis  process  to  break  the 
nitrocellulose  down  to  glucose, 
recovering  a  majority  of  the  acid  by 
electrodyialysis,  neutralizing  a 
remainder  of  the  acid,  and  fermenting 


the  glucose  to  convert  the  glucose  to  a 
useful  product.  The  invention  further 
comprises  a  system  for  performing  the 
above  method. 

USP  5,858,082— The  invention's  first 
embodiment  of  uses  shape  memory 
alloy  (SMA)  fibers  that  are  blended  into 
a  concrete  composite  material  as  straight 
fibers  and  are  made  to  deform 
themselves  and  anchor  and  interlock 
themselves  after  dispersement  in  the 
composite  material  resulting  in  a  more 
evenly  distributed  and  interlocked  fiber 
reinforcement  of  the  cementitious 
material.  A  self-shaping  fiber  can  be 
imparted  to  the  concrete  material  by 
making  the  fibers  out  of  SMA  such  as 
nickel-titanium  alloy  known  as  nitinol 
where  the  cementitious  composite 
material  mixture  is  briefly  heated  above 
the  "transition"  temperatiu-e  prior  to 
hardening  that  causes  the  fibers  to 
change  shape.  Nitinol  fibers  are  used 
alone  in  place  of  conventional  steel 
fibers.  A  second  embodiment  uses 
conventional  coiled  metal  steel  fiber 
combined  with  a  SMA  clip  for  retaining 
the  coiled  metal  fiber  during  the 
blending  of  this  clipped  fiber  into  a 
cementitious  material  with  required 
heating  yielding  a  shape  change  of  the 
coiled  metal  fibers  ultimately  resulting 
in  improved  reinforcement 
characteristics. 

USP  5,861,756— The  spaced  plates  of 
a  capacitor  are  immersed  in  water 
adjacent  water  intake  grating  so  that 
water  flowing  toward  the  grating  passes 
between  and  in  contact  with  the  plates 
so  that  frazil  ice  may  accrete  on  the 
facing  surfaces  of  the  plates.  As 
accretion  occurs,  the  capacitance 
changes  to  indicate  the  amount  of 
accretion  of  frazil  ice  which  is  detected 
thereby  providing  an  indication  of  the 
amount  of  accretion  of  frazil  ice  on  the 
grating. 

USP  5,863,483— Shock-absorbing 
blocks  for  bullet  stops  at  firing  ranges 
and  for  traffic  control  are  made  by 
encasing  scrap  rubber  tires  in  concrete. 
To  ensure  firm  attachment  of  the  tires  to 
the  concrete,  reinforcements  such  as 
wire  loops  are  fastened  to  the  tire.  To 
prevent  the  formation  of  air  pockets 
during  the  poiu-ing  of  the  concrete 
mixtiu-e  into  a  mold  holding  the  tire, 
vent  holes  are  punched  into  the  side 
walls  of  the  tire.  To  allow  the  concrete 
mixture  to  flow  under  the  tire  in  the 
mold,  the  tire  is  propped  up  with 
support  blocks.  Wires  may  be  strung 
across  the  top  of  the  tire  and  attached 
to  the  side  walls  of  the  mold  to  prevent 
movement  of  the  tire  while  the  concrete 
is  being  poured  into  the  mold.  The 
concrete  mixture  may  contain  an 
aqueous  foam  additive,  a  stabilizer,  and 


fiber  reinforcements  such  as  steel  or 
organic  polymers. 

USP  5,864,059— A  snow  probe  device 
with  a  portable  data  logger  that 
measures  snow  depths  in  snow  covered 
areas.  The  snow  probe  components 
include:  (i)  A  linear  displacement 
magnetostrictive  transducer  composed 
of  a  long  probe  shaft  with  an  internal 
magnetostrictive  transducer  filament 
that  operates  in  conjunction  with  a 
small  electronics  package  for  signal 
generation  and  detection;  (ii)  a  floating 
plate  assembly  that  includes  a  magnet 
that  slides  on  the  probe  shaft  along  with 
a  floating  plate  that  rests  upon  the 
snow's  surface  during  a  measurement 
event;  (iii)  a  pointed  tip  designed  for 
easy  penetration  of  snow  attached  at  the 
probe's  bottom  end  portion;  (iv)  a  thumb 
switch  for  actuating  measurements  on  a 
cylindrical  handle  attached  at  the  upper 
end  of  the  probe  shaft;  and  (v)  a  data 
logger  for  controlling  and  recording  the 
magnetostrictive  transducer 
measurements.  Optionally,  the  device 
can  include  a  polar  fleece  sleeve  to 
thermally  insulate  the  transducer's 
electronics  package  and  a  digital 
coimter  to  record  the  nimiber  of 
measurements  performed. 

USP  5,865,439— The  invention  is  a 
pop-up  target  system  wherein  a  three- 
dimensional  target  is  raised  by  a  knee- 
like action.  The  target  may  take  the  form 
of  a  head  and  torso  manufactured  in  two 
parts,  a  front  half  and  a  back  half,  which 
are  hinged  at  the  top  of  the  head  portion 
and  may  incorporate  a  thick,  relatively 
massive  material  which  will  absorb 
incoming  bullets.  The  bases  of  the  torso 
halves  are  each  mounted  through  hinges 
to  two  separate  four-wheeled  platforms 
or  trucks  which  are  constrained  by 
tracks  or  guide  cables  to  move  linearly 
to  move  the  bases  of  the  torso  halves 
together  in  an  upright  position  or  apart 
in  a  flat  horizontal  position.  The  linear 
relative  position  of  the  torso  halves  is 
controlled  by  linear  moving  means 
attached  to  the  wheeled  platforms  or 
trucks  such  that  at  the  maximum 
separation  between  the  torso  halves,  the 
two  halves  of  the  target  lays  inclined  on 
a  brace  so  as  to  be  out  of  horizontal 
alignment,  preferably  5  to  10  degrees 
out  of  alignment.  The  slight  inclination 
with  the  hinge  at  the  head  portion  of  the 
target  elevated  above  the  base  assiu^s 
that  any  lateral  force  will  fold  the  two 
halves  at  the  hinge  rather  than  directing 
the  force  across  two  aligned  members 
attached  with  a  hinge. 

USP  5,888,559— A  press  for 
compacting  plastic  explosive  materials 
comprises  a  base  plate,  a  support 
column  upstanding  from  the  base  plate, 
a  tubular  housing  mounted  on  an  upper 
end  of  the  column  and  extending 


widthwise  of  the  column,  a  slide 
member  slidably  moveable  in  the 
tubular  housing  substantially  parallel  to 
the  base  plate  and  an  elongated  handle 
pivotally  mounted  at  a  distal  end 
thereof  on  the  slide  member.  A  press 
piston  is  slidably  disposed  in  a  bore  in 
the  slide  member  and  is  slidably 
moveable  in  directions  normal  to  the 
slide  member,  a  distal  end  of  the  piston 
being  disposed  over  the  base  plate,  the 
piston  having  at  a  proximal  end  thereof 
a  handle  housing  through  which 
extends  the  handle,  the  handle  housing 
having  first  and  second  rollers  therein 
with  the  handle  disposed  between  the 
rollers.  Pivotal  movement  of  the  handle 
is  operative  to  move  the  piston 
reciprocally  toward  and  away  from  the 
base  plate. 

USP  5,890,836— hiteriocking  blocks 
for  the  stabilization  of  stream  and  river 
banks  and  coast  lines,  road  bed 
embankments,  and  boat  ramps,  are 
made  of  concrete,  and  have  a  high 
proportion  of  open  area.  Interlocking 
cormections  between  adjacent  blocks  are 
made  by  radial  projecting  members  and 
recesses  on  the  periphery  of  each  block, 
the  projecting  members  of  one  block 
fitting  into  the  recesses  on  adjacent 
blocks.  Projections  and  recesses  are 
alternately  provided  at  regular  angular 
intervals  such  that  blocks  can  be 
assembled  in  either  square  or  an 
equilateral  triangular  patterns.  A  layer 
of  filter  cloth  material  is  laid  on  the 
sloping  surface  and  upon  which  the 
blocks  are  then  placed;  this  filter  cloth 
slows  down  the  leaching  of  water 
through  the  open  areas  between  the 
interlocking  blocks  and  prevents  the 
washing  away  of  sand  and  silt  by  stream 
or  river  water  or  rainwater  runoff. 

USP  5,900,820— A  system  for 
detecting  accretion  of  frazil  ice  on 
underwater  gratings  includes  a  housing 
for  disposition  beneath  a  water  siuface 
and  spaced  from  but  proximate  an 
underwater  intake  grating.  A  pair  of 
parallel  electrically  conducive  bars  are 
mounted  side-by-side  in  the  housing 
and  extend  therefitjm.  The  bars  are  in 
communication  with  an  electromagnetic 
wave  generator  in  the  housing.  A 
coaxial  transmission  line  is  connected  at 
a  first  end  to  the  housing  and  in 
communication  with  the  pair  of  bars  for 
extension  from  the  housing  upwardly 
above  the  water  surface.  A  monitoring 
station  is  disposed  above  the  water 
surface  for  receiving  signals  from  the 
bars,  the  monitoring  station  having  a       ' 
second  end  of  the  transmission  line 
fixed  thereto.  The  wave  generator 
propagates  electromagnetic  waves  to  the 
bars  for  further  travel  to  distal  ends  of 
the  bars,  and  back  to  the  housing  and 
thence  to  the  monitoring  station.  The 
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monitoring  station  is  adapted  to 
compute  wave  round  trip  travel  time  in 
the  bars  and  to  compute  changes  in  the 
round  trip  travel  time,  from  which  is 
determined  absence,  presence,  and 
build-up  of  frazil  ice  on  the  bars, 
thereby  providing  an  indication  of  same 
on  the  grating. 

USP  5,902,939— The  present 
invention  pertains  to  a  direct  push  small 
diameter  fluorescence  based 
penetrometer  system  for  performing  in 
situ  spectral  analysis  on  subsurface 
liquid  or  gaseous  samples.  The 
invention  is  configured  to  collect  liquid 
or  gaseous  analyte  samples  within  the 
penetrometer's  seunple  chamber  through 
a  port  that  is  juxtaposed  to  a  heating 
element  that  accelerates  the  separation 
of  volatile  chemical  materials  from  the 
soil  matrix.  Fiber  optic  cables  are  linked 
to  surface  mounted  real-time  data 
acquisition/processing  equipment  from 
the  sample  chamber.  The  penetrometer 
sampling  device  is  also  equipped  with 
a  standard  penetrometer  electric  cpne 
sensor  module  containing  cone  and 
sleeve  strain  sensors  that  are  used  to 
calculate  soil  classification/layering  in 
real-time  during  penetration.  The 
invention  integrates  soil  classification/ 
layering  data  with  spectral  signature 
data  of  suspect  subsurface  liquid  or 
gaseous  fluids  for  assessing  whether  the 
subsurface  soil  and  ground  water 
regions  are  contaminated  without  the 
requirement  of  transporting  the  sample 
and/or  analyte  to  the  surface  for 
analysis.  Moreover,  the  system 
integrates  a  means  for  grouting  the  bore 
hole  upon  retrieval  of  the  penetrometer. 

USP  5,913,179— A  computer 
implemented  method  for  analyzing  data 
utilizes  a  program  and  computer  for 
processing  input  data  in  the  form  of 
digitized  map  representing  a  physical 
structure.  The  microprocessor  performs 
the  steps  and  stores  the  results  of  the 
steps  in  an  attached  storage  device.  The 
computer  is  programmed  to  employ  or 
use  various  linear  scales  to  establish 
critical  dimensions  of  the  curve  and  to 
analyze  the  dimensions  in  terms  of 
orthogonal  components.  These  are  also 
stored  for  later  processing  or  analysis  to 
predict  physical  behavior  associated 
with  the  structure.  In  a  particular 
embodiment  the  curve  represents  a  river 
bottom  and  predictions  may  be  made 
about  flows  and  the  like. 

USP  5,995,451— The  invention  is  a 
processor  based  analysis  system  with 
appropriate  interface  that  includes 
multiple  fish  surrogates  that  each  have 
a  plurality  of  piezoelectric  and  triaxial 
accelerometer  sensors  for  emulating 
sensory  organs  of  a  particular  fish.  The 
multiple  fish  surrogate  array  is 
immersed  in  flow  ing  water  intakes  of 


hydraulic  structures  such  as  intakes, 
intake  bypasses,  and  diversion 
structures,  and  natural  geological 
formation  such  as  riffles,  shoal  areas, 
and  pools.  The  invention  is  an  interface 
system  for  data  acquisition  analysis  and 
perspective  display  of  acoustic  and  fluid 
dynamic  data  in  or  near  these  hydraulic 
structures  and/or  natural  formations.  To 
accomplish  this,  multiple  sensors  in 
each  of  the  fish-shaped  surrogate 
physical  enclosures  that  form  the  array 
are  deployed  at  the  same  time  to 
describe  a  fish's  aquatic  environment  at 
the  hydraulic  structure  location.  The 
gathered  data  can  then  be  correlated 
with  fish  behavior  for  the  purpose  of 
developing  methods  of  diverting  fish 
fitDm  such  areas  of  danger  of  a  water 
intake  or  to  attract  them  to  a  water 
bypass  entrance  system. 

USP  6,003.251 — A  debris  separator  for 
a  dredge  pump  includes  a  body  portion 
having  a  top  wall,  bottom  wall,  first  and 
second  side  walls,  and  an  aft  end  wall 
defining  a  separator  outlet  for 
connection  to  the  pump,  a  funnel 
portion  having  an  entry  end  defining  a 
separator  inlet  and  a  larger  discharge 
end  fixed  to  a  forward  inlet  end  of  the 
body  portion.  The  separator  further 
includes  a  door  hingedly  mounted  on 
the  body  portion  first  side  wall  and 
spring  biased  to  a  closed  position 
overlying  an  opening  in  the  first  side 
wall,  and  a  floor  in  the  body  portion 
slanted  toward  the  bottom  wall  and 
toward  the  first  side  wall  opening.  Thus, 
upon  stopping  of  the  pump, 
backpressure  is  generated  in  the  body  by 
backflow  of  water  into  the  separator. 
Backpressure  causes  the  hinged  side 
door  to  open.  Heavy  objects  which  have 
fallen  to  the  slanted  floor,  due  to  the 
reduction  of  flow  velocity  through  the 
separator,  are  flushed  out  of  the 
separator  with  discharge  water.  When 
the  discharge  line  empties,  or  the  pump 
is  restarted,  the  door  closes  under  the 
spring  bias. 

USP  6,032,538 — A  mounting  device 
for  pressure  transducers  comprises  a 
housing  with  two  chambers  separated 
by  an  acoustic  filter/heat  sink.  A  blast 
shield  having  at  least  one  opening 
allows  communication  between  the 
measured  environment  and  the  first 
chamber  and  provides  protection  to  the 
acoustic  filter/heat  sink  film  blast 
particles  and  flame.  The  acoustic  filter/ 
heat  sink  comprises  a  plurality  of 
tortuous  paths  through  a  material 
having  a  high  thermal  conductivity  and 
high  specific  gravity.  The  pressure 
transducer  is  located  in  the  second 
chamber  and  is  mounted  on  a  thermally 
insulating  mounting  plate.  The  tortuous 
paths  provide  attenuation  of  high 
frequency,  high  amplitude  pressure 


transients,  cools  the  medium  entering 
the  filter  due  to  the  pressure  transient 
and  protects  the  transducer  from 
corrosive  particles  and  aerosols. 

USP  6,047,782— An  assembly  for 
extracting  discrete  soil  samples  from 
subsurface  soil  at  a  plurality  of  selected 
depths  includes  an  elongated  outer 
tubular  housing,  and  a  soil  sample  tube 
for  disposal  in  the  outer  tubular 
housing.  The  soil  sample  tube  is 
movable  axially  in  the  outer  tubular 
housing  and  provided  with  a  feature 
thereon  for  locking  the  soil  sample  tube 
in  the  outer  tubular  housing  in  a  fully 
inserted  position  in  the  outer  tubular 
housing.  The  replaceable  soil  sample 
tube  defines  a  sample  chamber 
proximate  a  distal  end  thereof.  The 
assembly  further  includes  a  cone  tip 
assembly  including  a  cone  Up  member 
and  a  cone  tip  rod,  the  cone  tip  member 
being  fixed  to  a  distal  end  of  the  cone 
tip  rod.  The  cone  tip  rod  is  movable 
axially  in  the  soil  sample  tube,  the  cone 
tip  member  having  a  locking  feature 
thereon  for  locking  the  cone  tip  member 
at  the  distal  end  of  the  soil  sample  tube 
with  a  cone  portion  of  the  cone  tip 
member  extending  distally  beyond  a 
distal  end  of  the  outer  tubular  housing. 
A  method  for  extracting  soil  samples, 
utilizing  the  above  assembly,  is  also 
contemplated. 

USP  6,053,479— The  invention  relates 
to  a  passive  snow  removal  system  which 
deliberately  forms  vortices  from  a 
passing  airflow  and  directs  the  vortices 
into  scouring  contact  with  snow 
accumulation  on  a  target  surface.  The 
apparatus  includes  a  base  and  a  vortex 
producing  plate  rotatably  mounted  at  an 
inclined  angle  relative  to  an  upper 
portion  of  the  base  necir  the  plate's 
center  of  mass.  The  geometry  of  the 
plate,  which  is  preferably  triangular,  is 
used  to  aerodynamically  form  vortices 
from  a  passing  airflow  and  direct  the 
vortices  onto  a  target  surface.  Once  the 
vortices  are  in  scouring  contact  with  the 
target  surface,  they  act  upon  the  surface 
to  dislodge  and  carry  away  any 
accumulated  snow  in  the  direction  of 
the  airflow  and  redeposit  it  downwind, 
thus  removing  the  snow  from  the  target 

USP  6,064,760— A  method  for 
rigorously  reshaping  a  pair  of 
overlapping  digital  images  using  a 
Digital  Photogrammetric  Workstation 
(DPW)  is  disclosed.  The  overlapping 
images  are  imported  into  the  DPW  as  a 
pair  of  originally  distorted  images 
having  an  associated  sensor  model.  The 
original  images  are  triangulated  to 
adjust  sensor  parameters.  Orthophotos 
are  created  with  a  flat  digital  terrain 
matrix  (DTM)  to  leave  terrain 
displacements  within  themselves,  and 


according  to  a  sensor  model  and 
formula  for  exact  projective 
computations.  The  orthophotos  are 
aligned  by  rotation,  and  interior 
orientation  coordinates  of  the  equivalent 
vertical  frame  images  are  determined. 
The  orthophotos  are  imported  as  a  pair 
of  overlapping  equivalent  vertical  frame 
images  according  to  the  interior 
orientation  coordinates.  A  digital  terrain 
model  is  generated  in  the  DPW  using 
the  overlapping  equivalent  vertical 
frame  images.  Another  orthophoto  is 
produced  using  the  digital  terrain  model 
to  remove  the  measiu^d  terrain 
displacements.  In  an  alternative 
embodiment,  the  equivalent  vertical 
frame  images  are  aligned  by  using  the 
classical  pafr-wise  rectification  method 
or  by  separately  rotating  each  image 
without  aligning  the  orthophotos  by 
rotation  during  their  creation.  In  each 
embodiment,  the  sensor  model  of  the 
original  distorted  images  is  dissociated 
from  the  orthophotos  for  subsequently 
greater  distribution  and  usage  of  the 
stereo  imagery. 

USP  6,084,393 — A  scour  probe 
assembly  comprises  an  elongated  rigid 
tubular  member  of  electrically 
insulative  material,  an  anchoring 
structure  fixed  to  a  distal  end  of  the 
tubular  member,  and  a  signal 
transmission  device  mounted  on  the 
tubular  member.  A  pair  of  substantially 
parallel  electrically  conducive  sensor 
lines  are  fixed  to  an  external  wall  of  the 
tubular  member  and  extend  along  at 
least  a  portion  of  an  axial  length  of  the 
tubular  member  from  a  closed  proximal 
end  toward  the  distal  end  and  extend 
through  the  closed  proximal  end  to  an 
interior  of  the  tubular  member. 
Electronic  components  are  disposed  in 
the  interior  of  the  tubular  member  and 
are  interposed  between  ends  of  the 
sensor  lines  in  the  interior  of  the  tubular 
member  and  the  signal  transmission 
device  moimted  in  the  tubular  member. 

USP  6.095,052— A  bullet  comprises  a 
lead  sheet  and  a  zinc  foil  fixed  to  the 
lead  sheet,  the  sheet  and  foil  being 
rolled  and  pressure  formed  into  a  bullet 
having  generally  helical  layers  of  the 
lead  sheet  and  zinc  foil.  The  bullet 
exhibits  an  improved  environmental 
impact  on  soil,  relative  to  all-lead 
bullets. 

USP  6,104,298— A  roof  moisture 
detection  assembly  includes  an  imaging 
system  for  obtaining  thermal  and  visible 
images  of  a  roof  surface,  an  imaging 
system  support  structure  for  movmting 
the  imaging  system  in  a  position 
elevated  relative  to  the  roof  surface,  a 
reference  target  mounted  on  the  roof 
surface,  and  an  image-processing  system 
adapted  to  compare  current  thermal  and 


visible  images  of  the  roof  surface  with 
previous  thermal  and  visible  images  of 
the  roof  surface  and  detect  shapes  and 
areas  of  anomalous  features,  and  to 
compare  the  current  thermal  and  visible 
images  with  each  other  and  detect 
shapes  and  areas  of  anomalous  features. 

USP  6,109,486— Dry  sand  is  "rained" 
or  pluviated  into  a  receptor  container 
used  in  the  study  of  soil  mechanics.  A 
supply  vessel  in  the  shape  of  an  open- 
top  rectangular  box  has  four  vertical 
side  walls,  a  perforated  bottom  tray,  and 
a  slidable  perforated  tray  in  contact 
therewith,  whereby  sand  flows  by 
gravity  from  the  supply  vessel  through 
perforations  in  the  stationary  and 
slidable  trays  and  rains  or  pluviates  into 
the  receptor  container  when  the  slidable 
tray  is  in  the  "open"  position,  and  sand 
is  blocked  fit)m  flowing  from  the  supply 
vessel  with  the  slidable  tray  in  the 
"closed"  position. 

USP  6,116,353— A  well  assembly 
device  comprises  an  outer  tubular 
sleeve  with  a  first  end  and  second  end. 
An  inner  tubular  member  has  a  first  end 
and  second  end.  An  iimer  tubular 
member  has  a  first  end,  and  the  inner 
tubular  member  is  disposed  within  the 
outer  tubular  sleeve.  "The  inner  tubular 
member  includes  a  screened  portion  at 
its  second  end.  A  tip  is  frictionally 
secured  to  the  second  end  of  the  outer 
tubular  sleeve,  so  that  the  outer  tubular 
sleeve  and  the  tip  may  selectively 
disengage. 

Applications  for  an  exclusive  or 
partially  exclusive  license  should 
contain  the  information  set  forth  in  37 
CFR  404.8.  Application-s  will  be 
evaluated  utilizing  the  following 
criteria:  (1)  Ability  to  manufacture  and 
market  the  technology;  (2) 
Manufacturing  and  marketing 
capability;  (3)  Time  required  to  bring 
technology  to  market  and  production 
rate;  (4)  Royalties;  (5)  Technical 
capabilities;  and,  (6)  Small  Business 
status. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  00-31327  Filed  12-7-00;  8:45  am] 

mXING  CODE  371fr-«2-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -262-001] 

Florida  Power  Corporation;  Notice  of 
Filing 

December  1,  2000. 

Take  notice  that  on  November  27, 
2000,  Florida  Power  Corporation 


(Florida  Power  or  Company),  tendered 
for  filing  two  amended  executed 
Interconnection  and  Operating 
Agreements  (Interconnection 
Agreements):  One  with  Shady  Hills 
Power  Company,  LLC  (Shady  Hills)  and 
one  with  Reliant  Energy  Osceola,  LLC 
(Reliant-Osceola).  These  two  amended 
Interconnection  Agreements  will 
replace  the  ones  originally  filed  by 
Florida  Power  in  the  above-referenced 
docket  number  on  October  30,  2000. 
The  Company  is  filing  these  amended 
versions  to  comply  with  the  Company's 
pro  forma  Open  Access  Transmission 
Tariff  (OATT)  with  respect  to  the 
establishment  of  an  independent  escrow 
aceount  for  disputed  amounts  and  the 
interest  rate  on  unpaid  balances.  The 
Company  has  also  included  additional 
cost  of  service  data  for  each 
Intercoimection  Agreement 

The  Company  requests  the  same 
effective  dates  originally  requested: 
October  1,  2000  for  the  Shady  Hills 
Interconnection  Agreement,  and 
November  1 ,  2000  for  the  Reliant- 
Osceola  Interconnection  Agreement. 

Copies  of  the  filing  were  served  on  the 
Florida  Public  Service  Commission  and 
on  the  official  service  list  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
18,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a.motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online /rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31279  Filed  12-7-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-441-024,  et  al.] 

Geysers  Power  Company,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  1 .  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Geysers  Power  Company,  LLC 

[Docket  No.  ER98-44 1-024] 

Take  notice  that  on  November  27, 
2000,  Geysers  Power  Company,  LLC 
(Geysers  Power),  tendered  for  filing  its 
revised  Must-Run  Service  Agreement 
under  which  Geysers  Power  provides 
reliability  must-run  services  to  the 
California  Independent  System  Operator 
Corporation  (ISO)  from  the  Geysers 
Main  Units.  This  filing  is  made  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
letter  order  dated  October  26,  2000, 
Southern  California  Edison  Co.,  et  al., 
93  FERC  "B  61,089  (2000)  (Settlement 
Order),  approving  a  settlement  among 
Geysers  Power,  the  ISO  and  others 
(Settlement),  Cabrillo  Power  I  LLC, 
Cabrillo  Power  II  LLC,  Dixke  Energy 
Moss  Landing  LLC,  Duke  Energy 
Oakland  LLC,  Duke  Energy  South  Bay 
LLC,  El  Segimdo  Power,  LLC,  Pacific 
Gas  and  Electric  Company,  Reliant 
Energy  Etiwanda,  LLC,  Reliant  Energy 
Mandalay,  LLC,  Southern  Energy  Delta, 
L.L.C.,  Southern  Energy  Potrero,  L.L.C., 
Williams  Energy  Marketing  and  Trading 
Company,  San  Diego  Gas  &  Electric 
Compmny,  the  California  Electricity 
Oversight  Board  and  Southern 
California  Edison  Company 
(Settlement). 

As  recognized  in  the  Settlement 
Order,  Geysers  Power  joined  the 
Settlement  as  to  the  resolution  of  issues 
pertaining  to  billing  and  invoicing  only. 
Therefore,  this  filing  reflects  substantive 
revisions  only  to  Article  9  and  to  related 
definitions  of  Geysers  Power's  currently 
effective  Must-Run  Service  Agreement. 
Geysers  Power  also  reports  that  it  owes 
no  refunds  as  a  result  of  the  Settlement. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  FirstEnergy  Services,  Inc. 

[Docket  No.  EROl-103-001] 

Take  notice  that  on  November  28, 
2000,  FirstEnergy  Services,  Inc. 
(Services),  tendered  for  filing  pursuant 
to  Section  205  of  the  Federal  Power  Act 
and  the  Federal  Energy  Regulatory 


Commission's  regulations  thereunder  a 
revised  Market-Based  Rate  Power  Sales 
Tariff  for  wholesale  electricity  sales  to 
become  effective  upon  consummation  of 
the  merger  of  Services  and  FirstEnergy 
Trading  Services,  Inc. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sierra  Pacific  Power  Company 

[Docket  No.  ERQ1-40&-001) 

Take  notice  that  on  November  28, 
2000,  Sierra  Pacific  Power  Company 
(Sierra)  tendered  for  filing  with  the 
Commission  a  Service  Agreement  for 
Short-Term  Firm  Point-to-Point 
Transmission  Service  with  Morgan 
Stanley  Capital  Group  Inc.  The 
Agreement  with  Morgan  Stanley  Capital 
Group  Inc.,  was  referenced  in  Sierra's 
filing  letter  dated  November  8,  2000,  in 
the  above  referenced  docket  but  was  not 
attached  thereto. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER01-512-O00] 

Take  notice  that  on  November  27, 
2000,  the  Members  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  New  York  State,  formerly 
known  as  the  Member  Systems  of  the 
New  York  Power  Pool  (Member 
Systems),  tendered  for  filing  revised 
transmission  service  agreements.  The 
Member  Systems  state  that  these  tariff 
sheets  are  in  compliance  with  the 
Commission's  October  26,  2000  order  in 
this  proceeding.  Central  Hudson  Gas  & 
Electric  Corp.,  et  al,  93  FERC  H  61,091 
(2000). 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  official  service  list  in 
the  captioned  proceeding. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Transmission  Company 
LLC 

(Docket  No.  ER01-514-000| 

Take  notice  that  on  November  27, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing 
service  agreements  for  firm  and  non- 
firm  point-to-point  trsmsmission  service 
for  the  following  customers  under 
ATCLLC's  Open  Access  Tariff. 

PEPCO  Energy  Company 
LG&E  Energy  Marketing,  Inc. 


Madison  Gas  &  Electric  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Public  Service  Corporation 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date;  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sithe  Edgar  LLC.  Sithe  New  Boston 
LLC,  Sithe  Framingham  LLC,  Sithe 
West  Medway  LLC,  Sithe  Wyman  LLC, 
Sithe  Mystic  LLC,  AG-Energy,  L.P., 
Power  City  Partners,  L.P.,  Seneca 
Power  Partners,  L.P.,  Sterling  Power 
Partners,  L.P.,  Sithe  Power  Marketing, 
L.P.,  Sithe  Power  Marketing,  Inc. 

(Docket  No.  EROl-51 3-000) 

Take  notice  that  on  November  27, 
2000,  Sithe  Edgar  LLC,  Sithe  New 
Boston  LLC,  Sithe  Framingham  LLC, 
Sithe  West  Medway  LLC,  Sithe  Wjnnan 
LLC.  Sithe  Mystic  LLC,  AG-Energy,  L.P., 
Power  City  Partners,  L.P.,  Seneca  Power 
Partners,  L.P.,  Sterling  Power  Partners, 
L.P.,  Sithe  Power  Marketing,  L.P.  and 
Sithe  Power  Marketing,  Inc.  (the  Sithe 
Jurisdictional  Affiliates),  tendered  for 
filing  an  Application  For  Authorization 
To  Remove  Prohibition  On  Inter- 
Affiliate  Sales,  Cancel  Codes  Of 
Conduct  And  For  Expedited  Action. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Avista  Corp. 

[Docket  No.  ER01-516-000] 

Take  notice  that  on  November  27, 
2000,  Avista  Corp.  (AVA),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  executed 
Service  Agreements  for  Short-Term 
Firm  and  Non-Firm  Point-To-Point 
Transmission  Service  under  AVA's 
Open  Access  Tremsmission  Tariff — 
FERC  Electric  Tariff,  Volume  No.  8  with 
Sacramento  Mimicipal  Utility  District 
(SMUD). 

AVA  requests  the  Service  Agreements 
be  given  a  respective  effective  date  of 
November  13,  2000. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

[Docket  No.  ER01-515-000]     • 

Take  notice  that  on  November  27, 
2000,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  local 
network  integration  transmission 
service  agreement  between  Boston 
Edison  and  ANP  Blackstone  Energy 
Company  (ANP  Blackstone).  Boston 
Edison  states  that  the  service  agreement 
sets  out  the  transmission  arrangements 
under  which  Boston  Edison  will 


provide  local  network  integration 
transmission  service  to  ANP  Blackstone 
under  Boston  Edison's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  EROO-2065-000. 

Boston  Edison  requests  waiver  of  the 
Commission's  thirty  (30)  day  notice 
requirement  in  order  to  allow  the 
service  agreement  to  become  effective 
on  October  1,  2000. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  EROl-518-OOOl 

Take  notice  that  on  November  28, 
2000,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Alliance  Energy  Services 
Partnership  (Alliance). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Alliance 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission. 

Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  29,  2000. 

Copies  of  this  filing  have  been  sent  to 
Alliance  Energy  Services  Partnership, 
the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  EROl-519-OOOj 

Take  notice  that  on  November  28, 
2000,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  MidAmerican  Energy 
Company  (MECR). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  MECR 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission. 


Northern  Indiana  Public  Service 
Company  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  November  29,  2000. 

Copies  of  this  filing  have  been  sent  to 
MidAmerican  Energy  Company,  the 
Indiana  Utility  Regulatory  Commission, 
and  the  Indiana  Office  of  Utility 
Consumer  Counselor. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Covert  Generating  Company,  LLC 

[Docket  No.  EROl-520-000] 

Take  notice  that  on  November  28, 
2000,  Covert  Generating  Company,  LLC 
(Covert),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
and  Part  35  of  the  Commission's 
Regulations,  a  petition  for  authorization 
to  make  sales  of  capacity,  energy,  and 
certain  Ancillary  Services  at  market- 
based  rates,  to  reassign  transmission 
capacity,  and  to  reseU  Firm 
Transmission  Rights.  Covert  proposes  to 
construct  a  natural  gas-fired,  combined 
cycle  power  plant  of  approximately 
1,200  MW  capacity  in  Covert  Township, 
Van  Buren  County,  Michigan. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-521-OOOl 

Take  notice  that  on  November  28, 
2000,  American  Transmission  Company 
LLC  (ATCLLC),  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Wisconsin  Public  Service 
Corporation. 

ATCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standcird^aragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Sti^t,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.  us /online /rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31278  Filed  12-7-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-94-003] 

Florida  Gas  Transmission  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  ttie 
Proposed  Modified  Tampa  South 
Lateral  Extension  and  Request  for 
Comments  on  Environmental  Issues 

December  4,  2000. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  proposed  modified  route  of  the 
Tampa  South  Lateral  Extension  (TSLE) 
involving  construction  and  operation  of 
facilities  by  Florida  Gas  Transmission 
Company  (FGT)  in  Hillsborough 
County,  Florida.!  Specifically  FGT 
proposes  to  modify  its  certificate  in 
Dodcet  No.  CP9^94-000.  The  proposed 
facilities  would  consist  of  about  6.2 
miles  of  6-  and  8-inch-diameter 
pipeline.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
proposed  modified  route  for  TSLE  is 
preferable  to  the  certificated  route. 

If  you  are  a  landowrner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 


•  FGT's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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To  Know?"  was  attached  to  the  FGT 
project  notice  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
( www.ferc.fad.  us) . 

Summary  of  the  Proposed  Project 

FGT  wants  to  modify  the  route  and 
pipe  size  of  the  TSLE  as  previously 
certificated  by  the  Commission  on 
February  28,  2000  which  authorized  the 
construction  and  operation  of  FGT's 
Phase  rV  Expansion  Project.  FGT  seeks 
to  change  the  route  of  the  TSLE,  which 
includes  a  change  in  the  pipeline  length 
from  about  5.62  miles  to  6.18  miles  to 
transport  additional  natural  gas  to  a 
local  distribution  company.  Specifically 
FGT  proposes  to  conslruct  and  operate: 

•  About  6.0  miles  of  6-inch-diameter 
pipeline  in  Hillsborough  County, 
Florida; 

•  About  0.2  miles  of  8-inch-diameter 
pipeline  in  Hillsborough  County, 
Florida;  and 

•  Change  the  location  of  the  National 
Gypsum  Regulatory  Station  to  milepost 
5.97  on  the  modified  TSLE  route. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  39.9  acres  of  land. 
Following  construction,  about  8.3  acres 
would  be  maintained  as  permanent 
right-of-way  for  operational  use.  The 
remaining  31.6  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Conunissions  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  N.E..  Washington.  DC.  20426.  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

^  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands, 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resotuces 

•  Hazardous  waste 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission.  ^ 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  4. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
FGT.  This  preliminary  list  of  issues  may 
be  changed  based  on  your  comments 
and  .our  analysis. 

•  A  total  of  0.02  linear  mile  of 
proposed  facilities  would  be  within 
residential  areas. 

•  The  proposed  project  would  require 
two  major  waterbody  crossings  greater 
than  100  feet  in  width  (Alafia  River  and 
Bullfrog  Creek). 


•  A  comparison  of  the  proposed 
route,  the  certificated  route,  and  other 
route  alternative  that  may  be  reasonable. 

Public  Participation  and  Scoping 
Meeting 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EAa 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Group  2. 

•  Reference  Docket  No.  CP99-94- 
003. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  3,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001{a){lKiii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Accoimt." 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meeting  the 
FERCc  will  conduct  in  the  project  area. 
The  location  and  time  for  the  meeting  is 
listed  below. 

Date  and  Time:  December  19,  2000  7 
p.m. 

Location:  Garden  ville  Recreation 
Center.  6215  Symmes  Road,  Gibsonton. 
Florida  33534. 

The  public  meetings  are  designed  to 
provide  you  with  more  detailed 
information  and  another  opportunity  to 
offer  your  comments  on  the  proposed 
project.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meeting  and  to  present  comments  on  the 
environmental  issues  they  believe 
shoidd  be  addressed  in  the  EA.  A 
transcript  of  the  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 


On  the  date  of  the  meeting,  our  staff 
will  also  be  visiting  project  area. 
Anyone  interested  in  participating  in  a 
site  visit  may  contact  the  Commission's 
Office  of  External  Affairs  identified  at 
the  end  of  appendix  1  of  this  notice  for 
more  details  and  must  provide  their 
own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
became  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process,  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-0004  or  on  the  FERC 
website  (http://www.ferc.fed.us)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  ft-om  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202)) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31280  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

December  4,  2000. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection. 

a.  Type  of  Applications:  Two  new 
licenses  and  three  subsequent  licenses. 

b.  Prefect  Nos.:  2942-005,  2931-002, 
2941-002,  2932-003,  and  2897-003. 

c.  Date  Filed:  January  22,  1999. 

d.  Applicant:  S.  D.  Warren  Company. 

e.  Names  of  Projects:  Dundee,  Gambo, 
Little  Falls.  Mallison  Falls,  and 
Saccarappa. 

f.  Location:  On  the  Presumpscot 
River,  near  the  towns  of  Windham, 
Gorham,  and  Westbrook,  in  Ciunberland 
County.  Maine.  These  projects  do  not 
utilize  any  foderal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Howard,  S.  D.  Warren  Company,  89 
Cumberland  Street,  P.O.  Box  5000, 
Westbrook,  ME  04098-1597,  207-856- 
4286. 

i.  FERC  Contact:  Jim  Haimes; 
james.haimes@ferc.fed.us,  202-219- 
2780. 

j.  Deadline  for  Filing  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  the 
intervener  also  must  serve  a  copy  of  the 
document  on  that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  website  at  http:// 
www.ferc.fed.us/efi/doorbell.  h  tm . 

k.  Status  of  Environmental  Analysis: 
These  applications  have  been  accepted 


for  filing  and  are  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Projects  (from 
upstream  to  downstream): 

The  Dundee  Project  consists  of  the 
following  existing  facilities:  (1)  A  1.492- 
foot-long  dam.  consisting  of  two.  50- 
foot-high  earthen  embankments 
separated  by  a  50-foot-long,  42-foot-high 
concrete  spillway  section,  a  90-foot-long 
by  50-foot-high  non-overflow  section, 
and  a  27-foot-long  gate  section;  (2)  a  1.7- 
mile-long-impoundment  extending  from 
the  Dundee  dam  upstream  to  the 
tailwaters  of  the  North  Gorham  Project, 
with  a  surface  area  of  approximately  197 
acres  at  normal  elevation,  187.22  feet 
U.S.  Geological  Survey  datum  (USGS); 
(3)  a  44-foot-wride  by  74-foot-long, 
reinforced  concrete  powerhouse,  which 
is  integral  to  the  spillway  section  of  the 
dam;  (4)  three  turbine  generator  units, 
each  with  a  rated  capacity  of  800 
kilowatts  (kW)  for  a  total  project 
installed  capacity  of  2,400  kW;  (5)  a 
1,075-foot-long  bypassed  reach;  (6)  a 
1,075-foot-long,  30-foot-wide,  by  11- 
foot-deep  tailrace;  (3)  two  10-mile-long, 
11-kilovolt  (kV)  transmission  lines;  and 
(7)  other  appurtenances. 

The  Gambo  Project  consists  of  the 
following  existing  facilities:  (1)  a  250- 
foot-long,  24-foot-high,  concrete 
overflow  section  and  50-foot-long  intake ' 
structure;  (2)  a  3.3-mile-long 
impoundment  extending  from  the 
Gambo  dam  upstream  to  the  tailwaters 
of  the  Dundee  Project,  with  a  surface 
area  of  approximately  151  acres  at 
normal  elevation,  135.13  feet  USGS;  (3) 
a  737-foot-long  by  15-foot-deep, 
concrete-lined  intake  canal;  (4)  a  47- 
foot-wide  by  78-foot-long,  reinforced 
concrete  and  brick  powerhouse;  (5)  two 
turbine  generator  units,  each  with  a 
rated  capacity  of  950  kW,  for  a  total 
project  installed  capacity  of  1,900  kW; 
(6)  a  300-foot-long  bypassed  reach;  (7) 
an  8-mile-long,  11 -kV  transmission  line; 
and  (8)  other  appurtenances. 

The  Little  Falls  Project  consists  of  the 
following  existing  facilities:  (1)  A  330- 
foot-long  by  14-foot-high,  reinforced 
concrete  and  masonry  dam 
incorporating  a  70-foot-long  intake 
structure;  (2)  a  1.7-mile-long 
impoundment  extending  from  the  Little 
Falls  dam  upstream  to  the  Gambo  dam, 
with  a  surface  area  of  approximately  29 
acres  at  normal  elevation,  108.7  feet 
USGS;  (3)  a  25-foot-wide  by  95-foot- 
long,  masonry  powerhouse,  which  is 
integral  to  the  dam;  (4)  four  turbine 
generator  units,  each  with  a  rated 
capacity  of  250  kW,  for  a  total  project 
installed  capacity  of  1,000  kW;  (5)  a 
300-foot-long  bypassed  reach;  (6)  an  11- 
kW  transmission  line  tied  into  the 
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Gambo  Project  transmission  line;  and  (7) 
other  appurtenances. 

The  Mallison  Falls  Project  consists  of 
the  following  existing  facilities:  (1)  A 
358-foot-long  by  14-foot-high,  reinforced 
concrete,  masonry  and  cut  granite 
diversion  dam;  (2)  a  0.5-mile-long 
impoundment  extending  from  the 
Mallison  Falls  dam  upstream  to  the 
tailwaters  of  the  Little  Falls  Project, 
with  a  surface  area  of  approximately  8 
acres  at  normal  elevation,  90.6  feet 
USGS;  (3)  a  70-foot-long  headgate 
structure;  (4)  a  675-foot-long,  41-foot- 
wide,  by  6-foot-deep,  bedrock  lined 
intake  canal;  (50  a  33-foot-wide  by  51- 
foot-long,  reinforced  concrete  and 
masonry  powerhouse;  (6)  two  turbine 
generator  units,  each  with  a  rated 
capacity  of  400  kW,  for  a  total  project 
installed  capacity  of  800  kW;  (7)  a  675- 
foot-long  bypassed  reach;  (8)  an  11-kV 
transmission  line  tied  into  the  Gambo 
Project  transmission  line;  and  (9)  other 
appurtenances. 

The  Saccarappa  Project  consists  of  the 
following  existing  facilities:  (1)  A  322- 
foot-long  diversion  dam  consisting  of 
two  concrete  overflow  structures 
separated  by  an  island;  (2)  a  5.0-mile- 
long  impoundment  extending  from  the 
Saccarappa  dam  upstream  to  the 
tailwaters  of  the  Mallison  Falls  Project, 
with  a  surface  area  of  approximately  87 
acres  at  normal  elevation,  69.96  feet 
U.SGS;  (3)  two  bypassed  reaches 
measiuing  475  feet  and  390  feet  long;  (4) 
a  380-foot-long  by  36-foot-wide  intake 
canal;  (5)  a  49-foot-wide  by  71-foot-long, 
masonry  powerhouse;  (6)  three  turbine 
generator  units,  each  with  a  rated 
capacity  of  450  kW  for  a  total  project 
capacity  of  1,350  kW;  (7)  a  345-foot-long 
tailrace  formed  by  a  33-foot-high  guard 
wall;  (8)  a  1-mile-long  2.3-kV 
transmission  line/generator  lead;  and  (9) 
other  appurtenances. 

The  five  projects  operate  continuously 
to  generate  electricity  that  is  utilized  at 
Warren's  pulp  and  paper  mill  facilities 
in  Westbrook,  Maine.  Under  typical 
daily  operations,  Warren  maximizes 
output  by  manually  controlling  of  each 
of  the  five  projects  in  response  to  flow 
inputs  from  Warren's  upstream  Eel  Weir 
Project  (FERC  No.  2984),  located  at  the 
outlet  of  Sebago  Lake,  and  various 
minor  tributaries  to  the  Presumpscot 
River  downstream  of  the  Eel  Weir 
Project.  Daily  impoundment  level 
fluctuations  of  2  feet  or  less  typically 
occur  at  the  Little  Falls,  Mallison  Fcdls, 
and  Saccarappa  Projects,  impoundment 
fluctuations  of  up  to  1  foot  per  day 
occxu-  at  the  Dundee  and  Gambo 
Projects. 

m.  Locations  of  the  Applications: 
Copies  of  each  of  the  five  applications 
are  available  for  inspection  and 


reproduction  at  the  Commission's 
F*ublic  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2 A,  Washington, 
D.C.  20246,  or  by  calling  (202)  208- 
1371.  The  applications  also.may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance).  Copies 
also  are  available  for  inspection  and 
reproduction  at  the  address  in  item  h, 
above. 

n.  Filing  and  Service  of  Responsive 
Dociunents — The  Commission  directs 
pursuant  to  Section  4.34(b)  of  the 
Regulations  (see  Order  No.  533  issued 
May  8,  1991,  56  FR  23108,  May  20, 
1991)  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  applications  be  filed 
with  the  Commission  within  60  days 
from  the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circiunstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS",  'TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  nimiber(s)  of  the  application 
to  which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nvmiber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31281  Filed  12-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-00304;  FRL-6759-8] 

TSCA  Section  8(a)  Preliminary 
Assessment  Information  Rule;  Request 
for  Comment  on  Renewal  of 
Information  Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  EPA  is 
seeking  public  comment  and 
information  on  the  following 
Information  Collection  Request  (ICR): 
TSCA  Section  8(a)  Preliminary 
Assessment  Information  Rule  (EPA  ICR 
No.  0586.09,  0MB  No.  2070-0054).  This 
ICR  involves  a  collection  activity  that  is 
currently  approved  and  scheduled  to 
expire  on  December  31,  2000.  The 
information  collected  under  this  ICR 
relates  to  identifying,  assessing,  and 
managing  human  health  and 
environmental  risks  from  chemical 
substances,  mixtures,  or  categories.  The 
ICR  describes  the  nature  of  the 
information  collection  activity  and  its 
expected  burden  and  costs.  Before 
submitting  this  ICR  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPTS- 
00304  and  administrative  record 
number  AR-231,  must  be  received  on  or 
before  February  6,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-00304  and  administrative 
record  number  AR-231  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Curmingham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Paul  Campanella,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Peimsylvania 


Ave.,  NW.,  Washington,  DC  20460; 
telephone  nimiber:  (202)  260-3948;  fax 
number:  (202)  260-8168;  e-mail  address: 
campanella.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  manufacturer  or 
importer  of  chemical  substances, 
mixtures,  or  categories.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Type  of  business 

NAICS 
codes 

Basic  Chemical  Manufacturing 

3251 

Resin,  Syntfietic  Rubber  and  Artifi- 

3252 

cial    Synthetic    Fibers   and    Fila- 

ments Manufacturing 

Paint,  Coating,  and  Adhesive  Manu- 

3255 

facturing 

Pesticide,  Fertilizer,  and  Other  Agri- 

3253 

cultural  Chemical  Manufacturing 

Other  Chemical  Product  and  Prepa- 

3259 

ration  Manufacturing 

Petroleum  Refineries 

32411 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industry  Classification  System  (NAICS) 
codes  are  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  might  apply  to  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  elecfronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Enviroiunental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  4084  for  a  copy  of  the 
ICR. 


C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPPTS-00304  and 
administrative  record  niunber  AR-231. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diu*ing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidentied  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensuje  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00304  and 
administrative  record  number  AR-231 
on  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St..  SW., 
Washington.  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (2Q^) 
260-7093. 

3.  Electronically.  Submit  your 
comments  and/ or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov,  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  IIl.A.l.  and  2.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-00304  and 
administrative  record  number  AR-231. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

C.  What  Should  I  Consider  when  I    ■ 
Prepare  My  Comments  for  EPA? 

You  may  find  the  foUowing 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how. you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 
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D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

rV.  What  Information  CoUection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  TSCA  Section  8(a)  Preliminary 
Assessment  Information  Rule. 

ICR  numbers:  EPA  ICR  No.  0586.09, 
OMB  No.  2070-0054. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  December  31, 
2000.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  information 
collections  appear  on  the  collection 
instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices  and,  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  CFR  part  9. 

Abstract:  TSCA  section  8(a) 
authorizes  EPA  to  promulgate  rules 
under  which  manufacturers,  importers 
and  processors  of  chemical  substances 
and  mixtures  must  maintain  records  and 
submit  reports  to  EPA.  EPA  has 
promulgated  the  Preliminary 
Assessment  Information  Rule  (PAIR) 
under  TSCA  section  8(a).  EPA  uses 
PAIR  to  collect  information  to  identify, 
assess,  and  manage  human  health  and 
environmental  risks  from  chemical 
substances,  mixtures,  or  categories. 
PAIR  requires  chemical  manufacturers 
and  importers  to  complete  a 
standardized  reporting  form  to  help 
evaluate  the  potential  for  adverse 


human  health  and  environmental  effects 
caused  by  the  manufacture  or 
importation  of  identified  chemical 
substances,  mixtures,  or  categories. 
Chemicals  identified  by  EPA  or  any 
other  Federal  agency,  for  which  a 
justifiable  information  need  for 
production,  use  or  exposure-related  data 
can  be  satisfied  by  the  use  of  the  PAIR 
are  proper  subjects  for  TSCA  section 
8(a)  PAIR  rulemaking.  In  most  instances 
the  information  that  EPA  receives  from 
a  PAIR  report  is  sufficient  to  satisfy  the 
information  need  in  question. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  712).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  andvtilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  svmimarized  in  this  notice. 
The  annual  public  bvu-den  for  this 
collection  of  information  is  estimated  to 
average  28.45  hours  per  response.  The 
following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities: 
Manufacturers  and  importers  of 
chemical  substances,  mixtures,  or 
categories. 

Estimated  total  number  of  potential 
respondents:  48. 

Frequency  of  response:  On  occasion. 

Estimated  average  number  of 
responses  for  each  respondent:  2.4. 

Estimated  total  annual  burden  hours: 
3,355. 

Estimated  total  annual  burden  costs: 
$250,000. 


VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

There  is  a  net  decrease  of  134  hours 
(from  3,489  hours  to  3,355  hours)  in  the 
total  estimated  respbndent  burden 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB.  This 
decrease  is  attributable  to  carrying 
through  in  the  burden  hour  totals  the 
adjustment  made  to  the  unit  burden  of 
the  CBI  substantiation  requirement, 
which  is  that  only  75%  of  sites  or 
reports  are  expected  to  make  CBI  claims. 
This  adjustment  was  made  in  the  unit  • 
burden  calculations  in  the  previous  ICR 
but  was  not  carried  through  in  the 
industry  totals.  In  addition,  a  few  minor 
mathematical  corrections  were  made  to 
the  estimates  in  the  previous  ICR. 

VII.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportimity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  30,  2000. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  00-31335  Filed  12-7-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-691»-7] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 


agreement,  which  was  filed  with  the 
United  States  Court  of  Appeals  for  the 
District  of  Colmnbia  Circuit  by  the 
United  States  Environmental  Protection 
Agency  ("EPA")  on  November  21,  2000, 
to  address  a  lawsuit  filed  by  the  Sierra 
Club  and  the  New  York  Public  Interest 
Research  Group  (collectively  referred  to 
as  "Sierra  Club").  Sierra  Club  filed  a 
petition  for  review  pursuant  to  section 
307(b)  of  the  Act,  42  U.S.C.  7607(b) 
challenging  EPA's  extension  of  the 
interim  approval  of  title  V  permitting 
programs  for  approximately  80 
permitting  authorities.  Sierra  Club  v. 
EPA,  No.  00-1262  (D.C.  Cir.). 
DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  January  8,  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to  Jan  M.  Tiemey,  Air. and 
RadiaUon  Law  Office  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 
Copies  of  the  proposed  settlement 
agreement  are  available  from  Phyllis  J. 
Cochran,  (202)  564-5566.  A  copy  of  the 
proposed  settlement  agreement  was 
filed  with  the  Clerk  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Colimibia  Circuit  on  November  21, 
1999. 

SUPPLEMENTARY  INFORMATION:  Sierra 
Club  alleges  that  EPA  acted  contrary  to 
law  by  extending  the  interim  approval 
of  title  V  permitting  programs  for  more 
than  80  permitting  authorities.  Under 
title  V  of  the  CAA,  EPA  promulgated 
regulations  specifying  the  requirements 
for  State  operating  permit  programs. 
States,  or  local  permitting  authorities  to 
which  the  States  delegated  authority, 
submitted  programs  to  EPA  for  approval 
in  the  early  to  mid  1990's.  Piirsuant  to 
section  502(g)  of  the  Act,  42  U.S.C. 
7661a(g),  EPA  granted  interim  approval 
of  a  number  title  V  permitting  programs. 
Subsequently,  EPA  extended  the  interim 
approval  of  programs  through  a  series  of 
notices  in  the  Federal  Register.  Most 
recently,  on  May  22,  2000,  EPA  took 
final  action  extending  the  interim 
approval  for  approximately  80  title  V 
permitting  programs  and  Sierra  Club 
challenged  that  final  action. 

The  settlement  agreement  provides 
that  Sierra  Club's  challenge  to  EPA's 
final  action  will  be  stayed  pending 
several  actions  by  the  Agency.  Pursuant 
to  the  key  provisions  of  the  settlement 
agreement.  Sierra  Club  may  request  the 
court  to  lift  the  stay  of  the  litigation  if 
EPA  fails  to:  (A)  Propose  by  December 
15,  2000,  amendments  to  40  CFR 
70.4(d)(2)to  eliminate  language  that 
could  be  construed  to  grant  EPA 
authority  to  extend  further  interim 


approval  of  a  title  V  permitting  program; 
(B)  take  final  action  by  June  1,  2000, 
promulgating  such  amendments;  (C) 
notify  by  December  1,  2000,  each 
permitting  authority  by  letter  that  a 
federal  program  will  apply  if  EPA  has 
not  fully  approved  a  revised  title  V 
permit  program  for  the  area  by 
December  1,  2001;  and  (D)  issue  by 
December  1 ,  2000,  a  notice  informing 
the  public  that  they  may  submit 
comment  identifying  deficiencies  with 
approved  or  interim  approved  title  V 
permit  programs  and  diat  EPA  will 
respond  to  such  comments  by  specified 
dates. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  following  the 
comment  period,  that  consent  is 
inappropriate,  the  settlement  agreement 
will  be  final. 

Dated:  December  1,  2000. 
Anna  Wolgast, 
Acting  General  Counsel. 
[FR  Doc.  00-31334  Filed  12-7-OG;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6913-6] 

Notice  of  Settlement  Extension: 
National  Ambient  Air  Quality  Standard; 
Sulfur  Oxides  Remand 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  settlement  extension. 

SUMMARY:  In  1998,  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
remanded  EPA's  decision  to  not  revise 
the  National  Ambient  Air  Quality 
Standard  for  sulfur  oxides  for  further 
explanation  by  EPA.  American  Lung 
Association  v.  Browner,  134  F.  3d  388 
(D.C.  Cir.  1998).  Subsequently,  the 
American  Limg  Association  (ALA)  and 
EPA  agreed  that  EPA  would  propose  a 
response  to  the  court's  remand  by 
summer,  1999  and  that  EPA  would 
finalize  its  response  to  the  remand  by 
the  end  of  the  year  2000.  In  exchange, 


ALA  agreed  to  not  file  a  petition  for 
rehearing  en  banc  with  the  coiul  and  to 
not  pursue  any  mandatory  duty  or 
imreasonable  delay  claims  regarding  the 
remand  prior  to  January.  2001. 

In  September  1999,  EPA  and  ALA  met 
to  discuss  the  status  of  the  remand  and 
agreed  to  extend  the  summer,  1999 
deadline  until  January  15,  2000. 

Since  that  time  EPA  and  ALA  have 
continued  discussions  and  EPA  has 
continued  to  work  on  the  remand.  As  a 
result,  EPA  and  ALA  have  agreed  that 
by  the  end  of  2000,  EPA  will  publish  a 
notice  in  the  Federal  Register 
describing  the  status  of  the  remand  and 
related  activities  and  soliciting 
appropriate  comment.  For  its  part,  ALA 
has  agreed  not  to  pursue  any  mandatory 
duty  or  imreasonable  delay  claims 
regarding  the  remand  prior  to  January, 
2001. 

Dated:  December  1.  2000. 
Anna  Wolgast, 
Acting  General  Counsel. 
(FR  Doc.  00-31333  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6613-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  November  27,  2000 
Through  December  1,  2000  Pursuant 
to  40  CFR  1506.9. 
EIS  No.  000416.  DRAFT  EIS,  SFW.  CA, 
Metro  Air  Park  Habitat  Conservation 
Plan,  Issuance  of  an  Incidental  Take 
Permit,  To  Protect,  Conserve  and 
Enhance  Fish,  Wildlife  and  Plants  and 
their  Habitat,  Natomas  Basin, 
Sacramento  County,  CA,  Due: 
February  6,  2001,  Contact:  Vickie 
Campbell  (916)  414-6600. 
EIS  No.  000417,  DRAFT  EIS,  NPS.  GA. 
Cumberland  Island  National  Seashore 
General  Management  Plan, 
Wilderness  Management  Plan, 
Commercial  Services  Plan. 
Interpretation  Plan,  Resource  Cultural 
and  Natural  Management  Plan, 
Implementation,  St.  Marys  County, 
GA,  Due:  April  9,  2001,  Contact: 
Arthur  Frederick  (912)  882-4336. 
EIS  No.  000418,  FINAL  EIS,  AFS.  MN, 
Little  East  Creek  Fuel  Reduction 
Project,  Plan  to  Grant  Access  Across 
Federal  Land  to  Non-Federal 
Landowners,  Implementation, 
LaCroix  Ranger  District,  Superior 


77026 


Federal  Register /Vol.  65,  No.  237 /Friday,  December  8,  2000 /Notices 


Federal  Register/ Vol.  65,  No.  237 /Friday,  December  8,  2000 /Notices 


77027 


National  Forest,  Saint  Louis  County, 
MN,  Due:  January  8,  2001,  Contact: 
Jim  Thompson  (218)  666-0020. 

EIS  No.  000419,  DRAFT  EIS,  MMS.  LA, 
AL,  MS,  FL,  Eastern  Planning  Area 
Outer  Continental  Shelf  Oil  and  Gas 
Lease  Sale  181  (December  2001),  Gulf 
of  Mexico,  Offshore  Marine 
Environment  and  Coastal  Coimties/ 
Parishes  of  LA,  MI,  AL  and 
northwestern  FL,  Due:  January  22, 
2001,  Contact:  Archie  Melancon  (703) 
787-1547. 

EIS  No.  000420,  THIRD  DRAFT 
SUPPLEM,  NOA,  Atlantic  Sea  Scallop 
Fishery  Management  Plan  (FMP), 
Updated  Information,  Framework 
Adjustment  14  to  adjust  the  aimual 
Amendment  7  day-at-sea  allocation 
for  2001  and  2002  and  to  re-open 
portions  of  the  Hudson  Canyon  and 
Virginia/North  Carolina  Areas  for 
Scallop  Fishing,  Due:  January  24, 
2001,  Contact:  Patricia  Churchill  (202) 
482-5916 

EIS  No.  000421,  DRAFT  EIS,  COE,  CA, 
Guadalupe  Creek  Restoration  Project, 
Restore  Riparian  Vegetation  and 
Native  Anadromous  Fish  Habitat, 
From  Almaden  Expressway  to  Masson 
Dam,  Implementation,  Guadalupe 
River,  Santa  Clara  County,  CA,  Due: 
January  22,  2001,  Contact:  Brad 
Hubbards  (916)  557-7054. 

EIS  No.  000422.  FINAL  EIS.  USN,  NY. 
Naval  Weapons  Industrial  Reserve 
Plant  Bethpage  to  Nassau  County, 
Transfer  and  Reuse,  Preferred  Reuse 
Plan  for  the  Property,  Town  of  Oyster 
Bay,  Nassau  Coimty,  NY,  Due:  January 
2,  2001.  Contact:  Robert  K. 
Ostermueller  (610)  595-0759. 
This  Notice  of  Availability  should 

have  appeared  in  the  12/1/2000  Federal 

Register.  The  Official  Wait  Period  began 

on  12/1/2000  and  ends  on  1/2/2001. 

Dated:  December  5,  2000. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  00-31349  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  OS60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6613-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 


copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  Federal  Register  dated  April  14,  2000 
(65  FR  20157). 

Draft  EISs 

ERP  No.  D-COE-C35014-NJ  Rating 
EU2,  Meadowlands  Mills  Project, 
Construction  of  a  Mixed-Use 
Commercial  Development,  Permit 
Application  Number  95-07-440-RS  for 
Issuance  of  a  USCOE  Section  404 
Permit,  Boroughs  of  Carlstadt  and 
Monnachie,  Township  of  South 
Hackensack,  Bergen  County,  NJ. 

Summary:  EPA  raised  significant 
objections  to  the  applicant's  preferred 
alternative  and  other  alternatives  due  to 
adverse  impacts  to  wetlands  and 
availability  of  less  damaging 
alternatives.  EPA  requested  additional 
information  regarding  alternatives,  air 
quality  impacts  and  compensatory 
mitigation  plans. 

ERP  No.  DR-IBR-K39049-CA  Rating 
EC2,  Coachella  Canal  Lining  Water 
Project,  Revised  and  Updated 
Information,  Approval  of  the  Transfers 
and  Exchanges  of  Conserved  Coachella 
Canal  Water,  Construction.  Operation 
and  Funding,  Riverside  and  Imperial 
Counties,  CA. 

Summary:  EPA  requested  formal 
responses  to  comments  sent  on  the 
original  Draft  EIS  in  1994,  and  raised 
additional  concerns  involving 
monitoring  of  water  quality,  modeling  of 
area- wide  impacts,  and  consultation 
with  tribal  governments. 

ERP  No.  DS-IBR-K28019-CA  Rating 
E02,  East  Bay  Municipal  Utility  District 
Supplemental  Water  Supply  Project  and 
Water  Service  Contract  Ainendment, 
New  and  Additional  Information  on 
Alternatives,  American  River  Division 
of  the  Central  Valley  Project  (CVP), 
Sacramento  County,  CA. 

Summary:  EPA  expressed  objections 
regarding  the  level  of  detail  and  analysis 
of  Alternatives  4  and  8,  insufficient 
information  on  the  impacts  of  wetlands, 
the  potential  growth  inducing  effects  of 
the  project,  the  absence  of  an  analysis  of 
how  this  project  ties  into  the  broader 
water  allocation  and  ecosystem 
protection  goals  of  CALFED  and  CVPIA. 
and  how  the  water  quality  of  the 
selected  drinking  water  source  will  be 
protected.  EPA  requested  that  a  greater 
level  of  detail  and  analysis  be  provided 
on  these  issues. 

Final  EISs 

ERP  No.  F-COE-E30041-NC.  Dare 
Coimty  Beaches  (Bodie  Island  Portion) 
Hurricane  Wave  Protection  and  Beach 


Erosion  Control.  The  towns  of  Nags 
Head,  Kill  Devil  Hills,  Kitty  Hawk,  Dare 
County,  NC. 

Summary:  EPA  continues  to  express 
concern  regarding  the  adverse  effect  on 
the  nearshore  ecosystem  caused  by 
maintaining  a  given  beach  profile. 

ERP  No.  F-COE-K36129-CA.  Santa 
Ana  River  Mainstem  Project  Including 
Santiago  Creek,  Proposal  to  Complete 
Channel  Improvements  along  San 
Timoteo  Creek  Reach  3B  to  provide 
Flood  Protection,  San  Bernardino 
County,  CA. 

Summary:  EPA  expressed  continuing 
concerns  regarding  analysis  of  an 
alternative  that  would  have  less  adverse 
impacts  to  San  Timoteo  Creek,  the  full 
extent  of  ciunulative  impacts  to  San 
Timoteo  Creek  from  Corps  of  Engineers' 
flood  control  projects,  and  mitigation  to 
compensate  for  unavoidable  losses  to 
aquatic  resources. 

Dated:  December  05,  2000. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  00-31350  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-00300;  FRL-6747-6] 

Proposed  National  Action  Plan  for 
Hexachlorobenzene;  Notice  of 
Availability  and  Soiication  of  Public 
Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUMMARY:  EPA  has  developed  a  draft 
National  Action  Plan  to  promote  further 
voluntary  reductions  of  releases  and 
exposure  to  Hexachlorobenzene  (HCB). 
This  Notice  announces  the  availability 
of  the  draft  HCB  National  Action  Plan 
for  public  review  and  comment. 
Hexachlorobenzene  is  currently  formed 
as  an  inadvertent  by-product  at  trace 
levels  in  the  production  of  chlorinated 
solvents,  pesticides,  and  in  other 
chlorinated  processes.  This  chemical  is 
a  persistent,  bioaccumulative  and  toxic 
halogenated  compound  that  persists  in 
the  environment  and  bioaccumulates  in 
animal  tissue.  It  is  considered  a 
probable  human  carcinogen  and  is  toxic 
by  all  routes  of  exposiire.  The  general 
population  appears  to  be  exposed  to 
very  low  concentrations  of  HCB, 
primarily  through  ingestion  of  meat, 
dairy  products,  poultry  and  fish.  The 
strategic  approach  of  the  Agency, 


therefore,  will  involve  voluntary 
initiatives  to  reduce  releases  and 
minimize  media  transfers,  collect 
information  to  verify  sources  and  sinks, 
and  increase  involvement  with  and 
assistance  to  international  groups  and 
other  countries  to  reduce  atmospheric 
deposition  in  the  United  States.  This 
plan  was  developed  pursuant  to  the 
Agency's  Multimedia  Strategy  for 
Priority  PBT  Pollutants. 
DATES:  Comments,  identified  by  docket 
control  number  OPPTS-00300.  must  be 
received  on  or  before  January  8,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-00300  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460:  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Paul  Matthai,  Pollution  Prevention 
Division,  Mail  Code  7409,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
260-3385;  e-mail  address: 
matthai.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  involved 
in  the  production  of  chlorinated 
solvents,  pesticides  and  in  other 
chlorinated  processes  which  could  form 
HCB  as  an  inadvertent  by  product  at 
trace  levels.  This  Action  Plan  may  also 
be  of  interest  to  persons  involved  in  the 
use  of  hexachloroethane  in  secondary 
alimiinum  operations  which  could 
release  HCB.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wrww.epa.gov/pbt.  To  access  this 
document,  on  the  PBT  Home  Page, 
select  "What's  new."  You  can  also  go 
directly  to  the  FEDERAL  REGISTER  listings 
at  http://wrww.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-00300.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physicaUy  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  for  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00300  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  fi"om 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  nimaber  for  the  DCO  is  (202) 
260-7093. 


3.  Electronically.  You  may  submit 
yoiu-  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-OOSOO. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  wdthout  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  yoiu-  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  FEDERAL  REGISTER 
citation. 

n.  What  Action  is  the  Agency  Taking? 

On  November  16,  1998,  EPA  released 
its  draft  Agency-wide  Multimedia 
Strategy  for  Priority  Persistent, 
Bioaccumulative,  and  Toxic  (PBT) 
Pollutants  (PBT  Strategy).  The  goal  of 
the  PBT  Strategy  is  to  identify  and 
reduce  risks  to  human  health  and  the 
environment  fit)m  current  and  future 
exposures  to  priority  PBT  pollutants. 
This  document  serves  as  the  Draft 
National  Action  Plan  for 
Hexachlorobenzene  (HCB),  one  of  the  12 
Level  1  priority  PBT  pollutants 
identified  for  the  initial  focus  of  action 
in  the  PBT  Strategy. 

Hexachlorobenzene  (CAS  number 
118-74-1)  is  a  white,  crystalline  solid. 
It  has  been  synthesized  and  used  from 
the  1940s  to  the  late  1970s  as  a 
fungicide  on  grain  seeds  such  as  wheat. 
HCB  was  also  used  in  the  past  as  a 
solvent  and  as  an  intermediate  and/or 
additive  in  various  manufact\iring 
processes,  including  the  production  of 
PVC,  pyrotechnics  and  ammunition, 
dyes,  and  pentachlorophenol.  Although 
HCB  is  no  longer  used  directly  as  a 
pesticide,  it  is  currently  formed  as  an 
inadvertent  by-product  at  trace  levels  in 
the  production  of  chemical  solvents, 
chlorine-containing  compounds,  and 
several  currently  used  pesticides. 

HCB  is  a  highly  persistent 
environmental  toxin  that  degrades 
slowly  in  air  and  remains  in  the 
atmosphere  through  long  range 
transport.  It  bioaccumidates  in  the  fatty 
tissues  and  its  presence  in  fish,  plants, 
and  wild  game  species  can  be  a  source 
of  ingestion  exposure  for  humans.  HCB 
is  considered  a  probable  human 
carcinogen  and  is  toxic  by  all  routes  of 
exposure.  Short-term  high  exposures 
can  lead  to  kidney  and  liver  damage, 
central  nervous  system  excitation  and 
seiziires,  circulatory  collapse,  and 
respiratory  depression.  Based  on  studies 
conducted  on  animals,  long-term  low 
exposures  may  damage  a  developing 
fetus,  cause  cancer,  lead  to  kidney  and 


liver  damage,  and  cause  fatigue  and  skin 
irritation. 

The  general  population  appears  to  be 
exposed  to  very  low  concentrations  of 
HCB.  Ingestion  of  HCB-contaminated 
fish  and  other  wildlife  is  potentially  the 
most  significant  source  of  exposure. 
Additional,  although  significantly  less, 
exposure  may  occur  through  inhalation 
or  dermal  contact.  However,  certain 
subpopulations  may  be  exposed  to 
higher  levels  of  HCB  than  the  general 
population.  These  include:  workers 
occupationally  exposed  to  HCB; 
individuals  living  near  facilities  where 
HCB  is  produced  as  a  by-product; 
individuals  living  near  current  or  former 
hazardous  waste  sites  where  HCB  is 
present;  recreational  and  subsistence 
fishermen  who  consvune  higher 
amoimts  of  locally  caught  fish  and 
bivalves  (mussels,  oysters,  clams)  from 
contaminated  waters,  and  native 
populations  (including  Native  American 
populations  such  as  the  Inuits  of 
Alaska)  who  consume  caribou  and  other 
game  species.  Finally,  nursing  infants  in 
these  areas  may  also  be  particularly 
susceptible  to  effects  due  to  the  singular 
nature  of  their  diet. 

The  goal  of  the  Action  Plan  is  to 
identify  and  further  reduce  risks  to 
human  health  and  the  environment 
from  existing  and  future  exposure  to 
HCB.  However,  there  are  information 
gaps  related  to  the  magnitude  of  known 
and  suspected  sources  of  HCB,  the 
extent  of  pollution  resulting  from  long- 
range  transport,  and  the  content  of  HCB 
in  sinks  such  as  sediments  and  sewage 
sludge  that  may  contribute  to 
environmental  cycling  within  Unites 
States  boundaries.  Therefore,  the 
strategic  approach  of  the  Agency  will 
involve  volimtary  initiatives  to  reduce 
releases  and  minimize  media  transfers, 
collect  information  to  verify  sources  and 
sinks,  and  increase  involvement  with 
and  assistance  to  international  groups 
and  other  coimtries  to  reduce 
atmospheric  deposition  in  the  United 
States. 

EPA  considers  stakeholder 
involvement  essentieil  to  reaching  the 
goals  of  the  PBT  Strategy.  Therefore,  the 
Agency  is  seeking  stakeholder  input  and 
invites  comment  on  this  draft  National 
Action  Plan  on  the  following  three  areas 
related  to  HCB. 

1 .  The  identification  and 
implementation  of  voluntary  initiatives 
and  outreach  opportunities  to  reduce 
releases  of  and  exposure  to  HCB,  while 
minimizing  controlled  and  uncontrolled 
(e.g.,  volatilization  from  water  to  air, 
deposition  onto  soil  or  plants)  multi- 
media transfers. 

2.  Continued  information  collection 
and  integration  of  data  across  media 


regarding  sources,  sinks,  releases, 
environmental  trends,  and  human  food 
and  tissue  levels  for  HCB.  Data 
collection  will  occiu  through  Binational 
Toxics  Strategy  (BNS)  efforts.  Maximum 
Achievable  Control  Technology  (MACT) 
standard  development,  various  EPA 
permitting  and  reporting  processes,  and 
industry  involvement. 

3.  Collaborate  (or  partner)  with 
international  organizations  and  foreign 
governments  to  assess  the  significance 
of  long-range  transport  from  other 
countries  and  to  foster  the  proliferation 
of  pollution  prevention  or  control 
technology  measures  that  will  reduce 
inputs  of  HCB  to  the  environment. 

List  of  Subjects 

Environmental  protection,  PBT, 
National  Action  Plan,  and  HCB. 

Dated:  November  27,  2000. 

Susan  H.  Wayland, 

Assistant  Administrator  for  Office  of 
Prevention,  Pesticides,  and  Toxic  Substances. 

[FR  Doc.  00-31336  Filed  12-7-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  00-2661] 

The  Minnesota  Public  Utilities 
Commission  Petitions  For  Agreement 
To  Redefine  The  Service  Area  Of 
Frontier  Communications  of 
Minnesota,  Inc. 

AGENCY:  Federal  Conmiunications 

Commission. 

action:  Notice. 

SUMMARY:  In  this  document,  the 
Common  Carrier  Bureau  provides  notice 
that  the  Minnesota  Public  Utilities 
Commission  has  filed  a  petition 
requesting  the  Conunission's  consent  to 
its  proposed  alternative  "service  area" 
definition  for  Frontier  Communications 
of  Minnesota,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D.  Smith,  Attorney,  Accoimting 
Policy  Division,  Common  Carrier 
Bureau,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Commission's  Public 
Notice  in  CC  Docket  No.  96-45  released 
on  November  29,  2000.  The  full  text  of 
this  document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street, 
SW.,  Washington,  DC,  20554. 

The  Common  Carrier  Bureau  provides 
notice  that  the  Minnesota  Public 


Utilities  Commission  (Minnesota  PUC) 
has  filed  a  petition,  pursuant  to  §  54.207 
of  the  Commission's  rules,  requesting 
the  Commission's  consent  to  its 
proposed  alternative  "service  area" 
definition  for  Frontier  Communications 
of  Minnesota,  Inc.  (Frontier).  The 
Minnesota  PUC  proposes  to  adopt  a 
definition  of  service  area  that  differs 
from  Frontier's  "study  area"  for  the 
purpose  of  determining  universal   • 
service  obligations  and  support 
mechanisms.  Specifically,  tbe 
Minnesota  PUC  proposes  to  classify 
each  of  the  45  individual  exchanges 
served  by  Frontier  as  separate  service 
areas.  The  Minnesota  PUC  contends 
that,  without  a  redefinition  of  Frontier's 
service  area,  the  Minnesota  PUC  will  be 
unable  to  designate  another  carrier  as  an 
eligible  telecommunications  carrier 
(ETC)  to  serve  any  portion  of  Frontier's 
study  area,  even  if  such  designation  is 
in  the  public  interest.  The  Minnesota 
PUC  contends  that  it  has  taken  into 
account  the  recommendations  of  the 
Federal-State  Joint  Board,  as  required  by 
the  Communications  Act  of  1934,  as 
amended  (the  Act),  and  Commission 
rules. 

Commission  Rules 

For  areas  served  by  a  rural  telephone 
company,  section  214(e)(5)  of  the  Act 
provides  that  the  company's  service  area 
will  be  its  study  cu-ea  "unless  and  until 
the  Commission  and  the  States,  after 
taking  into  account  the 
recommendations  of  a  Federal-State 
Joint  Board  instituted  under  section 
410(c)  of  the  Act,  establish  a  different 
definition  of  service  area  for  such 
company."  Section  54.207  of  the 
Commission's  rules  and  the  Universal 
Service  Order,  62  FR  32862,  June  17, 
1997,  set  forth  the  procedures  for 
consideration  of  petitions  filed  by  state 
commissions  seeking  to  designate 
service  areas  for  rural  telephone 
companies  that  are  different  from  such 
companies'  study  areas.  Specifically, 
§  54.207(c)(1)  provides  that  such  a 
petition  shall  contain:  (i)  the  definition 
proposed  by  the  state  commission;  and 
(ii)  the  state  commission's  ruling  or 
other  official  statement  presenting  the 
state  commission's  reason  for  adopting 
its  proposed  definition,  including  an 
analysis  that  takes  into  account  the 
recommendations  of  any  Federal-State 
Joint  Board  convened  to  provide 
recommendations  with  respect  to  the 
definition  of  a  service  area  served  by  a 
rural  telephone  company. 

The  Petition 

On  October  27,  1999,  the  Minnesota 
PUC  issued  an  order  granting 
preliminary  approval  to  Minnesota 


Cellular  Corporation,  now  known  as 
Western  Wireless  Corporation  (Western 
Wireless),  for  designation  as  an  ETC 
under  section  214(e)  of  the  Act.  In  this 
order,  the  Minnesota  PUC  found  that  it 
was  in  the  public  interest  to  designate 
Western  Wireless  as  an  ETC  in  service 
areas  served  by  rural  telephone 
companies.  At  that  time,  the  Minnesota 
PUC  rejected  the  claim  of  Frontier  that 
it  was  a  rural  telephone  company. 

On  February  10,  2000,  the  Minnesota 
PUC  issued  an  order  on  reconsideration 
finding,  among  other  things,  that 
Frontier  was  a  rural  telephone  company 
under  the  Act.  As  a  rural  telephone 
company,  section  214(e)(5)  of  the  Act 
defines  Frontier's  service  area  as  its 
study  area,  until  and  unless  the 
Commission  and  the  state  establish  a 
different  definition.  Accordingly, 
Frontier's  study  area  would  include  all 
of  Frontier's  45  existing  exchanges  in 
Minnesota.  Pursuant  to  section  214(e)(1) 
of  the  Commission's  rules,  a  carrier 
designated  as  an  ETC  must  offer  and 
advertise  the  services  supported  by  the 
federal  universal  service  mechanism 
throughout  the  entire  service  area. 
Because  Western  Wireless  is  licensed  to 
serve  only  29  of  the  45  exchanges 
comprising  Frontier's  Minnesota  study 
area,  the  Minnesota  PUC  rescinded  its 
preliminary  designation  of  Western 
Wireless  as  an  ETC  in  areas  served  by 
Frontier. 

On  September  1,  2000,  the  Minnesota 
PUC  issued  an  order  concluding  that 
Frontier's  service  area  should  be 
"disaggregated  on  an  exchange  by 
exchange  basis  as  this  would  allow 
CLECs  [competitive  local  exchange 
carriers]  which  are  designated  a  federal 
ETC  to  receive  future  federal  high-cost 
funds,  if  any,  for  those  exchanges  in 
which  they  serve."  The  Minnesota  PUC 
noted  that  Frontier's  study  area  is 
comprised  of  45  non-contiguous 
exchanges  located  throughout 
Minnesota  and  concluded  that 
Frontier's  service  area  should  be 
redefined  into  45  separate  service  areas 
based  on  those  individual  exchanges. 
The  Minnesota  PUC  reasoned  that  this 
redefinition  would  promote  competition 
by  allowing  CLECs  that  are  designated 
ETCs  to  receive  federal  high-cost  funds 
to  provide  service  in  part  or  all  of 
Frontier's  current  service  area.  The 
Minnesota  PUC  therefore  authorized  a 
petition  to  be  filed  with  the  Commission 
requesting  consent  to  its  proposed 
alternative  service  area  definition  for 
Frontier's  Minnesota  service  territory. 

Status 

Section  54.207(c)(3)  of  the 
Commission's  rules  provides  that  the 
Commission  may  initiate  a  proceeding 


to  consider  a  petition  to  redefine  the 
service  area  of  a  rural  telephone 
company  within  ninety  days  of  the 
release  date  of  a  Public  Notice.  If  the 
Commission  initiates  a  proceeding  to 
consider  the  petition,  the  proposed 
definition  shall  not  take  effect  until  both 
the  state  commission  and  the 
Commission  agree  upon  the  definition  ' 
of  a  rural  service  area,  in  accordance 
with  section  214(e)(5)  of  the  Act.  If  the 
Commission  does  not  act  on  the  petition 
within  90  days  of  the  release  date  of  the 
Public  Notice,  the  definition  proposed 
by  the  state  commission  will  be  deemed 
approved  by  the  Commission  and  shall 
take  effect  in  accordance  with  state 
procedures.  Under  §54. 207(e)  of  the 
Commission's  rules,  the  Commission 
delegates  its  authority  under  §  54.207(c) 
to  the  Chief  of  the  Common  Carrier 
Bureau. 


Federal  Communications  Commission. 
Katlierine  L.  Scliroder, 

Chief.  Accounting  Policy  Division. 

[FR  Doc.  00-31351  Filed  12-7-00:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regxilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inmiediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
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firom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  4, 
2001. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Bryan  Family  Management  Trust, 
Bryan,  Texas,  and  Bryan  Heritage 
Limited  Partnership,  Bryan,  Texas;  to 
acquire  51  percent  of  the  voting  shares 
of  The  First  National  Bank  of  Bryan, 
Bryan,  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Frontier  Financial  Corporation, 
Everett,  Washington;  to  merge  with 
Interbancorp,  Inc.,  Duvall,  Washington, 
and  thereby  indirectly  acquire  Inter 
Bank,  Duvall,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5,  2000. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[PR  Doc.  00-31323  Filed  12-7-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanlting  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 


bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  22,  2000. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Bayerische  Hypo-  and  Vereinsbank 
AG,  Munich,  Germany;  to  acquire  Bank 
Austria  Securities,  Inc.,  New  York,  New 
York;  and  thereby  indirectly  acquire 
CAB  Securities  (New  York)  Inc.,  New 
York,  New  York;  Creditanstalt 
International  Asset  Management,  Inc., 
New  York,  New  York;  Bank  Austria 
Creditanstalt  Corporate  Finance,  Inc., 
Greenwich,  Connecticut;  Bank  Austria 
Commercial  Paper,  LLC,  Greenwich, 
Connecticut;  Bank  Austria  Creditanstalt 
Commimity  Development,  Inc., 
Greenwich,  Connecticut;  Bank  Austria 
Creditanstalt  Holdings  Corporation 
(Railcar  Leasing),  Greenwich, 
Connecticut;  Bank  Austria  Creditanstalt 
Equipment  Leasing,  Inc.,  Greenwich, 
Connecticut;  and  Bank  Austria 
Creditanstalt  Property  Corporation 
(Leasing),  Greenwich,  Connecticut,  and 
thereby  engage  in  corporate  finance  and 
commercial  lending  activities,  pursuant 
to  §  225.28(b)(1)  of  Regulation  Y; 
investment  advisory  activities,  pursuant 
to  §  225.28(b)(6)  of  Regulation  Y; 
securities  brokerage,  private  placement 
and  riskless  principal  activities, 
pursuant  to  §  225.28(b)(7)  of  Regulation 
Y;  community  development  activities, 
pursuant  to  §  225.28{b)(12)  of 
Regulation  Y;  and  in  equipment  leasing 
activities,  pursuant  to  §  225.28(b)(3)  of 
Regidation  Y.  These  activities  will  be 
conducted  worldwide. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  4,  2000. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

|FR  Doc.  00-31282  Filed  12-7-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 

December  13,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nat\u«,  no 
discussion  of  the  following  item  is 
anticipated.  This  matter  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1 .  Proposed  amendments  to 
Regulation  Y  (Bank  Holding  Companies 
and  Change  in  Bank  Control)  to 
authorize  financial  holding  companies 
to  act  as  a  "finder"  by  bringing  buyers 
and  sellers  together  for  transactions  that 
the  parties  themselves  negotiate  and 
consummate  (proposed  earlier  for 
public  comment;  Docket  No.  R-1078). 

Discussion  Agenda 

2.  Publication  for  comment  of 
proposed  amendments  to  Regulation  Z 
(Truth  in  Lending)  related  to  potentially 
abusive  practices  in  home  mortgage 
lending.  (Comments  were  solicited 
earlier  on  possible  revisions;  Docket  No. 
R-1075.) 

3.  Consideration  of  a  proposal  for 
conunent  to  amend  Regulation  Y  (Bank 
Holding  Companies  and  Change  in  Bank 
Control)  to  (a)  increase  the  amount  of 
nonfinancial  data  processing 
permissible  for  bank  and  financial 
holding  companies  and  (b)  allow 
financial  holding  companies  to  own 
companies  engaged  in  certain  data 
processing  activities  in  connection  with 
the  provision  of  financial  products  and 
services. 

4.  Publication  for  comment  of 
proposed  amendments  to  Regulation  Y 
(Bank  Holding  Companies  and  Change 
in  Bank  Control)  that  would  permit 
financial  holding  companies  to  provide 
general  real  estate  brokerage  and  real 
estate  management  services. 

5.  Proposed  2001  Federal  Reserve 
Bank  budgets. 

6.  Any  items  carried  forward  fi^m  a 
previously  annoimced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend. 

Cassettes  will  then  be  available  for 
listening  in  the  Board's  Freedom  of 
Information  Office,  and  copies  can  be 
ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom 
of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551, 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 


http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  December  5,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-31439  Filed  12-6-00;  2:12  pm] 

BJLUNG  CODE  6210-01-l> 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  12  noon, 

Wednesday,  December  13,  2000, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Sti-eets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  fi-om  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-152-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wvvrw.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  6,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-31440  Filed  12-6-00:  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC)  has  submitted  to  the 


Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  (PRA)  information 
collection  requirements  contained  in  its 
Mail  or  Telephone  Order  Merchandise 
Trade  Regulation  Rule  (MTOR  or 
"Rule").  The  FTC  is  soliciting  public 
comments  on  the  proposal  to  extend 
through  January  31,  2004  the  current 
PRA  clearance  for  information 
collection  requirements  contained  in  the 
Rule.  That  clearance  expires  on  January 
31,2001. 

DATES:  Comments  must  be  filed  by 
January  8,  2001. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202,  Washington,  DC  20503, 
ATTN:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  Secretary, 
Federal  Trade  Commission,  Room  H- 
159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580.  All  comments 
should  be  captioned  "Mail  or  Telephone 
Order  Merchandise  Trade  Regulation 
Rule:  Paperwork  comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  addressed  to  Joel  N.  Brewer, 
Attorney,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Room  S-4632,  601 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20580. 

SUPPLEMENTARY  INFORMATION:  On 
October  3,  2000,  the  FTC  sought 
comment  on  the  information  collection 
requirements  associated  with  MTOR,  16 
CFR  Part  435  (Conti-ol  Number:  3084- 
0106).  See  65  FR  58997.  No  comments 
were  received. 

The  Rule  was  promulgated  in  1975  in 
response  to  consumer  complaints  that 
many  merchants  were  failing  to  ship 
merchandise  ordered  by  mail  on  time, 
failing  to  ship  at  all,  or  failing  to  provide 
prompt  refunds  for  unshipped 
merchandise.  The  Rule  took  effect  on 
February  2,  1976.  A  second  rulemaking 
proceeding  in  1993  demonstrated  that 
the  delayed  shipment  and  refund 
problems  of  the  mail  order  industry 
were  also  being  experienced  by 
consumers  who  ordered  merchandise 
over  the  telephone.  The  Commission 
amended  the  Rule,  effective  on  March  1, 
1994,  to  include  merchandise  ordered 
by  telephone,  including  by  telefax  or  by 
computer  through  the  use  of  a  modem 
(e.g.,  Internet  sales),  and  the  Rule  was 
then  renamed  the  "Mail  or  Telephone 
Order  Merchandise  Rule." 

Generally,  the  MTOR  requires  a 
merchant  to:  (1)  Have  a  reasonable  basis 
for  any  express  or  implied  shipment 
representation  made  in  soliciting  the 


sale;  (2)  ship  within  the  time  period 
promised  and,  if  no  time  period  is 
promised,  within  30  days;  (3)  notify  the 
consumer  and  obtain  the  consumer's 
consent  to  any  delay  in  shipment;  and 
(4)  make  prompt  and  full  refunds  when 
the  consumer  exercises  a  cancellation 
option  or  the  merchant  is  unable  to  meet 
the  Rule's  other  requirements. 

The  notice  provisions  in  the  Rule 
require  a  merchant  who  is  unable  to 
ship  within  the  promised  shipment  time 
or  30  days  to  notify  the  consumer  of  a 
revised  date  and  his  or  her  right  to 
cancel  the  order  and  obtain  a  prompt 
refund.  Delays  beyond  the  revised 
shipment  date  also  trigger  a  notification 
requirement  to  consumers.  When  the 
Rule  requires  the  merchant  to  make  a 
refund  and  the  consiuner  has  paid  by 
credit  card,  the  Rule  also  requires  the 
merchant  to  notify  the  consumer  either 
that  any  charge  to  the  consimier's  charge 
account  will  be  reversed  or  that  the 
merchant  will  take  no  action  that  will 
result  in  a  charge. 

Burden  Statement 

Estimated  total  annual  hours  burden: 
2,753,000  hours  (rounded  up  to  the 
nearest  thousand). 

hi  its  1997  PRA  notice  and 
submission  to  OMB  regarding  the  Rule, 
FTC  staff  estimated  that  71 ,560 
established  companies  each  spend  an 
average  of  50  hours  per  year  on 
compliance  with  the  Rule,  and  that 
approximately  1 ,000  new  industry 
entrants  spend  an  average  of  230  hours 
(an  industry  estimate)  for  compliance 
measiu-es  associated  with  start-up.'  62 
FR  63717,  Dec.  2,  1997.  Thus,  the  total 
estimated  hours  burden  was  3,808,000 
hours  [{71,560  X  50  hours)  +  (1,000  X 
230  hours)]. 

No  provisions  in  the  Rule  have  been 
amended  or  changed  in  any  manner 
since  staffs  1997  PRA  submission  to 
OMB.  Thus,  all  of  the  requirements 
relating  to  disclosure  and  notification 
remain  the  same.  However,  while  staffs 
estimate  of  average  time  required  by 
companies  to  comply  with  the  Rule  is 
imchanged,  staff  has  reduced  its 
estimate  of  total  industry  hours  based 
on  more  current  data  revealing  a  smaller 
industry  population.  Based  on  1999 
Statistical  Abstract  data  (the  most 
current  industry  data  available),^  there 
are  approximately  45,919  existing 
establishments  subject  to  the  Rule. 

Staff,  however,  has  increased  its 
estimate  of  the  number  of  new 


'  Most  of  the  estimated  start-up  time  relates  to  the 
development  and  installation  of  computer  systems 
geared  to  more  efficiently  handle  customer  orders. 

^  Statistical  Abstract  of  the  United  SUtes.  1 19th 
edition.  1999.  U.S.  Department  of  Commerce, 
Economics  and  Statistics  Administration. 
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companies  that  enter  the  market  each 
year  from  1,000  to  1,985.  This,  too,  is 
based  on  1999  Statistical  Abstract  data. 
Thus,  the  current  total  of  affected  firms 
consists  of  approximately  47,904 
established  and  new  companies. 

Accordingly,  staff  estimates  total 
industry  hours  to  comply  with  the 
MTOR  is  2,752,500  hours  [(45,919  X  50 
hom-s)  +  (1,985  X  230  hours)]. 

This  is  a  conservative  estimate. 
Arguably  much  of  the  estimated  time 
burden  for  disclosure-related 
compliance  would  be  incurred  even 
absent  the  Rule.  Representatives  from 
industry  trade  associations  and  other 
knowledgeable  individials  have 
consistently  stated  that  compliance  with 
the  Rule  is  widely  regarded  by  direct 
marketers  as  being  good  business 
practice.  The  Rule's  notification 
requirements  would  be  voluntarily 
initiated  by  most  merchants  to  meet 
consumer  expectations  regarding  timely 
shipment,  notification  of  delay,  and 
prompt  and  full  refunds.  Providing 
consumers  with  notice  about  the  status 
of  their  orders  fosters  consumer  loyalty 
and  encourages  repeat  purchases,  which 
are  important  to  direct  marketers' 
success.  Thus,  it  appears  that  much  of 
the  time  and  expense  associated  with 
Rule  compliance  may  not  constitute 
"burden"  under  the  PRA  ^  although  the 
above  estimates  account  for  it  as  such. 

In  estimating  PRA  burden,  staff 
considered  "the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency."5  CFR  1320.3(b)(1).  This 
includes  "developing,  acquiring, 
installing,  and  utilizing  technology  and 
systems  for  the  purpose  of  disclosing 
and  providing  information."  5  CFR 
1320.3(b)(l)(iv).  Although  not  expressly 
stated  in  the  OMB  regulation 
implementing  the  PRA,  the  definition  of 
burden  arguably  includes  upgrading  and 
maintaining  computer  and  other 
systems  used  to  comply  with  a  rule's 
requirements.  Conversely,  to  the  extent 
that  these  systems  are  used  in  the 
ordinary  course  of  business 
independent  of  the  Rule,  their 
associated  upkeep  would  fall  outside 
the  realm  of  PRA  "burden." 

The  mail  order  industry  has  been 
subject  to  the  basic  provisions  of  the 
Rule  since  1976  and  the  telephone  order 
industry  since  1994.  Thus,  businesses 
have  had  several  years  (and  some  have 
had  decades)  to  integrate  compliance 
systems  into  their  business  procedures. 
Since  1997  many  businesses  have 


upgraded  the  information  management 
systems  they  need,  in  part,  to  comply 
with  the  Rule,  and  to  more  effectively 
track  orders.  These  upgrades,  however, 
mostly  were  needed  to  deal  with 
growing  consiuner  demand  for 
merchandise  resulting,  in  part,  from 
increased  public  acceptance  of  making 
purchases  over  the  telephone  and,  more 
recently,  the  Internet. 

Accordingly,  most  companies  now 
maintain  records  and  provide  updated 
order  information  of  the  kind  required 
by  the  Rule  in  their  ordinary  course  of 
business.  Nevertheless,  staff 
conservatively  assiunes  that  the  time 
existing  and  new  companies  devote  to 
compliance  with  the  Rule  remains  the 
same  as  in  1997. 

Estimated  labor  costs:  $31 ,1 36,000, 
rounded  to  the  nearest  thousand. 

Labor  costs  are  derived  by  applying 
appropriate  hourly  cost  figiures  to  the 
burden  hours  described  above. 
According  to  the  1999  Statistical 
Abstract,  average  payroll  for  "non-store 
catalogue  and  mail  order  houses"  and 
"non-store  direct  selling 
establishments"  rose  $0,322  per  hour 
per  year  between  1991  and  1996.  In 
1996,  average  payroll  was  $10.34  per 
hour.  Assuming  average  payroll 
continued  to  increase  $0,322  per  hour 
per  year,  in  1999  average  payroll  wovdd 
have  reached  $11.31  per  hour.  Because 
the  bulk  of  the  burden  of  complying 
with  the  MTOR  is  borne  by  clerical 
personnel,  staff  believes  that  the  average 
hourly  payroll  figure  for  non-store 
catalogue  and  mail  order  houses  and 
non-store  direct  selling  establishments 
is  an  appropriate  measure  of  a  direct 
marketer's  average  labor  cost  to  comply 
with  the  Rule.  Thus,  the  total  aimual 
labor  cost  to  new  and  established 
businesses  in  1999  for  Rule  compliance 
is  approximately  $31,136,000  (2,753,000 
hours  X  $11.3l/hr.).  Relative  to  direct 
industry  sales,  this  total  is  negligible.'* 

Estimated  annual  non-labor  cost 
burden:  $0  or  minimal. 

The  applicable  requirements  impose 
minimal  start-up  costs,  as  businesses 
subject  to  the  Rule  generally  have  or 
obtain  necessary  equipment  for  other 
business  purposes,  i.e.,  inventory  and 
order  management,  and  customer 
relations.  For  the  same  reason,  staff 
anticipates  printing  and  copying  costs  to 
be  minimal,  especially  given  that 
telephone  order  merchants  have 
increasingly  turned  to  electronic 


3  Under  the  OMB  regulation  implementing  the 
PRA.  burden  is  defined  to  exclude  any  effort  that 
would  be  expended  regardless  of  any  regulatory 
requirement.  5  CFR  1320.3(bK2). 


■*  Projecting  sales  for  "non-store  catalogue  and 
mail  order  houses"  and  "non-store  direct  selling 
establishments"  (according  to  the  1999  Statistical 
Abstract)  to  all  merchants  subject  to  the  MTOR, 
staff  estimates  that  direct  sales  to  consumers  in 
1999  would  have  been  S109.45  billion.  Thus,  the 
labor  cost  of  compliance  by  existing  and  new 
businesses  in  1999  would  have  amounted  to  less 
than  .03%  of  sales. 


communications  to  notify  consumers  of 
delay  and  to  provide  cancellation 
options.  Staff  believes  that  the  above 
requirements  necessitate  ongoing, 
regular  training  so  that  covered  entities 
stay  current  and  have  a  clear 
understanding  of  federal  mandates.  This 
training,  however,  would  be  a  small 
portion  of  and  subsumed  within  the 
ordinary  training  that  employees  receive 
apart  from  that  associated  with  the 
information  collected  under  the  Rule. 

John  D.  Graubert, 

Acting  General  Counsel. 

[FR  Doc.  00-31337  Filed  12-7-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-01-07] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  "To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  bujden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

National  Exposure  Registry — 
Extension— (OMB  No.  0923-0006) 


Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  mandated 
piu-suant  to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)  and  its  1986 
Amendments,  the  Superfimd 
Amendments  and  Re-authorization  Act 
(SARA),  to  establish  and  maintain  a 
national  registry  of  persons  who  have 
been  exposed  to  hazardous  substances 
in  the  environment  and  a  national 
registry  of  persons  with  illnesses  or 
health  problems  resulting  from  such 
exposure.  ATSDR  created  the  National 
Exposure  Registry  (NER)  as  a  result  of 
this  legislation  in  an  effort  to  provide 
scientific  information  about  potential 
adverse  health  effects  people  develop  as 
a  result  of  low-level,  long-term  exposure 
to  hazardous  substances. 

The  National  Exposure  Registry  is  a 
program  that  collects,  maintaij^s,  and 


analyzes  information  obtained  from 
participants  (called  registrants)  whose 
exposure  to  selected  toxic  substances  at 
specific  geographic  areas  in  the  United 
States  was  docmnented.  Relevant  health 
data  and  demographic  information  are 
also  included  in  the  NER  database.  The 
NER  databases  furnish  the  information 
needed  to  generate  appropriate  and 
valid  hypothesis  for  future  activities 
such  as  epidemiologic  studies.  The  NER 
also  serves  as  a  mechanism  for 
longitudinal  health  investigations  that 
follow  registrants  over  time  to  ascertain 
adverse  health  effects  and  latency 
periods. 

The  NER  is  currently  composed  of 
foilr  sub-registries  of  persons  known  to 
have  been  exposed  to  specific 
chemicals:  l,l,l.-Trichloroethane 
(TCA),  Trichloroethylene  (TCE).  2.3.7.8- 
tetrachlorodibehzo-p-dioxin  (dioxin), 
and  benzene.  In  2001,  the  NER  will 
establish  a  new  asbestos  subregistry. 


Participants  in  each  subregistry  are 
interviewed  initially  with  a  baseline 
questionnaire.  An  identical  follow-up 
telephone  questionnaire  is  administered 
to  participants  every  three  years  imtil 
the  criteria  for  terminating  a  specific 
subregistry  have  been  met.  The  annual 
nimaber  of  participants  varies  greaUy 
from  year  to  year.  Two  factors 
influencing  tbe  number  of  respondents 
per  year  are  the  number  of  subregistry 
updates  that  are  scheduled  and  whether 
a  new  subregistry  will  be  established. 
The  addition  of  the  new  asbestos 
subregistry  is  expected  to  add 
approximately  6,000  persons  to  the 
NER.  This  increase  is  reflected  in  the 
following  estimated  burden  table. 

The  following  table  is  annualized  to 
reflect  one  new  subregistry  (asbestos) 
and  five  updates  for  the  requested  three- 
year  extension  of  OMB  No.  0923-0006. 
There  is  no  cost  to  registrants. 


Respondents 


One  New  Subregistry 
Five  updates  

Total  


Numt)er  of 
respondents 


2,000 
4,927 


Responses 

per 
respondent 


Average 

burden  per 

response  (in 

tirs.) 


0.50 
0.42 


Total 

annualized 
burden 
(in  hrs.) 


1,000 
2,069 


3,069 


Dated:  December  1,  2000. 
John  Moore, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 

IFR  Doc.  00-31312  Filed  12-07-00:  8:45  am] 

BIUJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-06l 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  "To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

NIOSH  Research  Study  for  the 
Prevention  of  Work-related 
Musculoskeletal  Disorders  (MSDs) — 
New — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  mission  of 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  is  to 
promote  safety  and  health  at  work  for  all 


people  through  research  and  prevention. 
There  is  evidence  of  causal 
relationships  between  physical  job 
stressors  [e.g.,  repetitive  or  static 
exertion,  forcefulness,  awkward 
postures)  and  MSDs,  and  some 
quantitative  information  is  available  on 
how  much  rates  of  MSDs  change  at 
varying  levels  of  exposure  to  each 
sfressor  and  combination  of  stressors 
(exposure-response  relationships). 
Additional  information  would  foster  the 
further  development  of  effective 
strategies  for  prevention. 

A  research  project  is  proposed  to 
conduct  a  prospective  cohort  study  to 
quantif)'  the  risk  for  upper  limb  and  low 
back  MSDs  at  varying  levels  of  exposure 
to  physical  job  stressors  (repetitive, 
forceful  exertion,  awkward  postures, 
vibration,  manual  handling,  etc.).  This 
research  will  involve  multiple  work 
sites  from  the  service  and 
manufacturing  industries  with  job  tasks 
that  represent  a  range  of  exposures  to 
physical  job  stressors  that  can  result  in 
musculoskeletal  disorders  of  the  upper 
limb  (e.g.,  carpal  tunnel  syndrome, 
hand-v^ist  tendinitis,  medial  and  lateral 
epicondylitis,  hand-arm  vibration 
syndrome  (HAVS))  and  low  back 
disorders.  Because  of  the  limitations  of 
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cross-sectional  and  retrospective 
studies,  it  is  widely  agreed  that  a 
prospective  study  design  is  the  best 
approach  for  the  investigation  of  this 
problem.  Up  to  2000  workers  will  be 
enrolled  into  the  study  and  will 
participate  in  three  annual  data 
collection  surveys.  The  svu^eys  will  be 
comprised  of  a  self-administered 
questionnaire  and  standard  health  tests 
to  identify  MSDs.  including  HAYS.  Job 


tasks  will  be  studied  using  imiform 
exposure  assessment  methods  to 
quantify  physical  stressors.  The  study 
data  will  be  used  to  test  and  expand 
existing  guidelines  for  limiting  exposure 
to  physical  job  stressors,  and  for 
developing  new  guidelines  where  none 
exist.  The  results  firom  this  research 
study  will  provide  practitioners  in 
occupational  health  critical  data  that 
will  facilitate  their  ability  to  quickly  and 


reliably  discriminate  job  tasks  that 
represent  low,  moderate  and  high  risk 
for  MSDs  among  workers  employed 
across  different  industries.  In  addition, 
the  results  of  this  study  will  provide 
guidance  on  effective  job  design  to 
reduce  the  burden  of  work-related 
MSDs.  The  total  estimated  annual  cost 
to  respondents  is  $33,190. 


Data  collection  activity 


Questionnaire  Administration: 

Core  Questionnaire  '. 

Upper  Limb  Module  

Back  Module  

HAVS  Module  

Intervention  Module  

Physical  Examination; 

Upper  Limb  MSDs  ... 

Hand-Arm  Vibration  Syndrome 

Total  Respondent  Burden  Hours: 


Number  of 
respondents 


2,000 

1.000 

700 

300 

225 

1,000 
300 


Number  of 

responses  per 

respondents 


Response 
per  hour 


45/60 
9/60 
6/60 

15/60 
6/60 

45/60 
2.00 


Response 
burden 
(in  hrs) 


4,500 

450 

210 

225 

90 

2,250 
1,800 


9.525 


Dated:  December  1,  2000. 
John  Moore, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  00-31315  Filed  12-7-00;  8:45  am] 
BU.UNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-09-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 


Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CT)C  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503,  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

National  Sexually  Transmitted 
Disease  Morbidity  Surveillance 
System— Extension— OMB  No.  0920- 
0011  National  Center  for  HTV,  STD,  and 
TB  Prevention  (NCHSTP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  reports  used  for  this  surveillance 
system  provide  ongoing  surveillance 
data  on  national  sexually  transmitted 
disease  morbidity.  The  data  are  used  by 


health  care  planners  at  the  national, 
state,  and  local  (including  selected 
metropolitan  and  territorial  health 
departments)  levels  to  develop  and 
evaluate  STD  prevention  and  control 
programs,  hi  addition,  there  are  many 
other  users  of  the  data  including 
scientists,  researchers,  educators,  and 
the  media.  Sexually  transmitted  disease 
(STD)  data  gathered  in  these  reports  are 
used  to  produce  national  statistics 
published  in  the  annual  STD 
Surveillance  Report,  MMWR  articles, 
and  serve  as  a  progress  report  to  meet 
objectives  in  Healthy  People  2000:  Mid- 
course  Review  and  1995  Revisions.  It  is 
important  to  note  that  these  reporting 
forms  are  in  the  process  of  being  phased 
out  and  replaced  by  electronic,  line- 
listed  STD  data  collected  in  the  National 
Electronic  Telecommunications  System 
for  Surveillance  (NETSS).  The  total 
number  of  burden  hours  is  644. 


Forms 


CDC  73.688*  . 
CDC  73.688** 
CDC  73.998  .. 
CDC  73.2638 


Numt>er  of 
respondents 


20 
21 
30 
30 


Number  of 
responses/ 
respondent 


4 

4 

12 

3 


Average 

burden 

(In  hours) 


1 

1 

35/60 

3 


*  Slate-level  reporting:  Respondents  for  the  state-specific  CDC  73.688  fomrjs  now  include  26  state  health  departments  (onginally,  respondents 
included  50  states,  but  24  states  have  now  discontinued  hardcopy  reporting  and  send  all  STD  data  as  electronic  line-listed  records  through 
NETSS),  seven  large  city  health  departments  and  three  outlying  areas. 

**  City-level  reporting:  The  health  departments  for  the  26  states  and  one  of  the  outlying  regions  (Puerto  Rico)  also  prepare  and  submit  reports 
for  additional  large  cities  within  their  jurisdictions. 


Dated:  December  4.  2000. 
Chuck  Gollmar, 

Acting  Associate  Director  for  Policy  Planning, 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  00-31314  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4163-1fr-P 


DEPARTMEhrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  lder>tifier:  HCFA-10019] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request:  New 
collection;  Title  of  Information 
Collection:  Durable  Medical  Equipment 
and  Prosthetics,  Orthotics  and  Supplies 
(DMEPOS)  Supplier  Survey;  HCFA 
Form  Number:  HCFA-10019  (OMB 
approval  #:  0938-NEW);  [;se;This 
survey  is  necessary  to  collect  access, 
quality,  and  financial  performance 
information  from  suppliers  of  durable 
medical  equipment  (hospital  beds, 
oxygen,  urologic  supplies,  enteral 
nutrition,  or  wound  care).  The 
information  will  be  presented  to  HCFA 
and  to  Congress,  who  will  use  the 
results  to  determine  whether  the 
demonstration  should  be  extended  to 
other  sites;  Frequency:  Once;  Affected 
Public:  Business  or  other  for-profit; 
Number  of  Respondents:  340;  Total 
Annual  Responses:  340;  Total  Annual 
Burden  Hours:  620. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 


proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
niunber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Date:  November  29.  2000. 
John  P.  Burke  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  00-31256  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4120-03-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N^9] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-fi«e),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 


regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
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Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  INTERIOR:  Ms.  Linda  Tribby, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  219-0728; 
NAVY:  Mr.  Charles  C.  Cocks,  Director, 
Department  of  the  Navy,  Real  Estate 
Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE., 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  VA:  Mr.  Anatolij 
Kushnir,  Director,  Asset  &  Enterprise 
Development  Service,  181B,  Department 
of  Veterans  Affairs,  811  Vermont  Ave., 
NW.,  Room  419,  Lafayette  Bldg., 
Washington,  DC  20420;  (202)  565-5941; 
(These  are  not  toll-free  numbers). 

Etated:  November  30,  2000. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Special  Needs 
Assistance  Programs. 

Title  V.  Federal  Suqilus  Property  Program 
Federal  Register  Report  for  12/8/00 

Suitable/Available  Properties 

Buildings  (by  State) 

New  Jersey  < 

Holmdel  Housing  Site 

Telegraph  Hill  Road 

Holmdel  Co:  Monmouth  NY  07733- 

Landholding  Agency:  GSA 

Property  Number:  54200040005 

Status:  Excess 

Comment:  12  housing  units  on  5.59  acres, 

1196  sq.  ft.  each,  extreme  disrepair 
GSA  Number:  l-N-NJ-622 
Former  Hermann  House 
Tract  307-26 

Mt.  Salem  Rd/Goldsmith  Rd 
Wantage  Township  Co:  Sussex  NJ  07460- 
Landholding  Agency:  Interior 
Property  Number:  61200040002 
Status:  Excess 
Comment:  1000  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only 


Former  Hermann  Garage 

Tract  307-26 

Mt.  Salem  Rd/Goldsmith  Rd 

Wantage  Township  Co:  Sussex  NJ  07460- 

Lcmdholding  Agency:  Interior 

Property  Number:  61200040003 

Status:  Excess 

Comment:  300  sq.  ft.,  off-site  use  only 

New  York 

Naval  Reserve  Center 

Frankfort  Co:  Herkimer  NY 

Landholding  Agency:  GSA 

Property  Number:  54200040006 

Status:  Excess 

Comment:  23,800  sq.  ft.,  brick,  good 

condition,  most  recent  use — training  center 
GSA  Number:  l-D-NY-874 

Texas 

Duplex 

Tract  105-71 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  61200040007 

Status:  Unutilized 

Comment:  2027  sq.  ft.,  located  in  Historic 
District,  most  recent  use — residential,  off- 
site  use  only 

House 

Tract  105-71 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  61200040008 

Status:  Unutilized 

Comment:  2096  Sq.  ft.,  located  in  Historic 
District,  most  recent  use — residential,  off- 
site  use  only 

Rock  House 

Tract  105-05 

San  Antonio  Missions 

San  Antonio  Co:  Bexar  TX  78214- 

Landholding  Agency:  Interior 

Property  Number:  61200040009 

Status:  Unutilized 

Comment:  1966  sq.  ft.,  located  in  Historic 
District,  most  recent  use — office,  off-site 
use  only 

Land  (by  State) 

Pennsylvania 

Gwen  Site  «B68 

Bonneauville 

Smith  Road 

Gettysburg  Co:  Adams  PA 

Landholding  Agency:  GSA- 

Property  Number:  54200040007 

Status:  Surplus 

Comment:  13.85  acres,  most  recent  use — to 

support  communication 
GSA  Number:  4-D-PA-0788 

Virginia 

Land 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200040034 

Status:  Unutilized 

Comment:  4900  sq.  ft.  open  space 


Suitable/Unavailable  Properties 

Buildings  (by  State) 
Montana 

VA  MT  Healthcare 

210  S.  Winchester 

Miles  City  Co:  Custer  MT  59301- 

Landholding  Agency:  VA 

Property  Number  97200030001 

Status:  Underutilized 

Comment:  18  buildings,  total  sq.  ft.  = 
123,851,  presence  of  asbestos,  most  recent 
use — clinic/office/food  production 

Unsuitable  Properties 

Buildings  (by  State) 

Florida 

Bldg.  1801 

Naval  Station  Mayport 

Mayport  Co:  Duval  FL  32228- 

Landholding  Agency:  Navy 

Property  Number  77200040035 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Secured 

Area;  Extensive  deterioration 
Bldg.  1802 

Naval  Station  Mayport 
Mayport  Co:  Duval  FL  32228- 
Landholding  Agency:  Navy 
Property  Number  77200040036 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Seciu-ed 

Area;  Extensive  deterioration 
Bldg.  1803 

Naval  Station  Mayport 
Mayport  Co:  Duval  FL  32228- 
Landholding  Agency:  Navy 
Property  Number  77200040037 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Secured 

Area;  Extensive  deterioration 

Bldg.  1859 

Naval  Station  Mayport 

Mayport  Co:  Duval  FL  32228- 

Landholding  Agency:  Navy 

Property  Number  77200040038 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Secured 

Area;  Extensive  deterioration 

Massachusetts 

Bierlich  House 

Tract  03-128 

Lincoln  Co:  Middlesex  MA  01773- 

Landholding  Agency:  Interior 

Property  Number  61200040010 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Jersey 

Bldg.  1042 

Naval  Air  Eng.  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number  77200040039 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tennessee 

Bldg.  487 
Bahl  House  - 


Great  Smoky  Mtns. 

Indian  Camp  Creek  Co:  Sevier  TN  37722- 

Landholding  Agency:  Interior 

Property  Number:  61200040004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  488 

Bahl  House 

Great  Smoky  Mtns. 

Indian  Camp  Creek  Co:  Sevier  TN  37722- 

Landholding  Agency:  Interior 

Property  Number:  61200040005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  489 

Bahl  House 

Great  Smoky  Mtns. 

Indian  Camp  Creek  Co:  Sevier  TN  37722- 

Landholding  Agency:  Interior 

Property  Number:  61200040006 

Staius:  Excess 

Reason:  Extensive  deterioration 

[FR  Doc.  00-30990  Filed  12-7-00;  8:45  am] 

BILUNG  CODC  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

National  Satellite  Land  Remote 
Sensing  Data  Archive  (NSLRSDA) 
Advisory  Committee;  Notice  of 
Reestablishment 

This  notice  is  published  in 
accordance  with  section  9  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  5  U.S.C.  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  reestablishing  the  National 
Satellite  Land  Remote  Sensing  Data 
Archive  (NSLRSDA)  Advisory 
Committee.  NSLRSDA  was  established 
by  Congress  in  the  Land  Remote  Sensing 
Policy  Act  of  1992  (Public  Law  102- 
555),  15  U.S.C.  5601. 

The  purpose  of  the  Committee  is  to 
advise  the  U.S.  Geological  Survey 
(USGS),  Earth  Resources  Observation 
Systems  (EROS)  Data  Center  (EDC)  on 
guidelines  or  rules  relating  to  NSLRSDA 
archival  data  deposit,  maintenance,  and 
preservation  as  well  as  access 
management  policies  and  procedures. 
The  Committee  will  be  responsible  for 
providing  advice  and  consultation  on  a 
broad  range  of  technical  and  policy 
topics  in  guiding  development  of 
NSLRSDA. 

In  order  for  the  Secretary  to  be 
advised  by  a  broad  spectrum  of  remote 
sensing  data  users  and  producers, 
committee  membership  will  be 
composed  of  15  members,  as  follows: 
two  from  academia,  with  one  being  a 
laboratory  researcher-data  user  and  one 
a  classroom  educator;  four  from 
government,  with  one  being  a  Federal 


data  user,  one  a  State  data  user,  one  a 
local  data  user,  and  one  a  science 
archivist;  four  fix)m  industry,  with  one 
being  a  data  management  technologist, 
one  a  licensed  data  provider,  one  a 
value-added  or  other  data  provider,  and 
one  an  end  user;  five  others,  with  one 
being  a  nonaffiliated  individual,  one 
representing  a  nongovernmental 
organization,  one  an  international 
representative,  and  two  at-large,  from 
any  data  user  or  producer  sector. 
Expertise  in  information  science, 
natural  science,  social  science,  and 
policy /law  must  be  represented  within 
the  sectors  listed  above. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compUance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  The  Charter 
will  be  filed  under  the  Act,  15  days  from 
the  date  of  publication  of  this  notice. 

Further  information  regarding  the 
NSLRSDA  Advisory  Committee  may  be 
obtained  from  the  Director,  USGS, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192.  Certification  of  reestablishment 
is  published  below. 

Certification 

I  hereby  certify  that  the 
restablishment  of  the  National  Satellite 
Land  Remote  Sensing  Data  Archive 
Advisory  Committee  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  by  the 
Department  of  Interior  mandated 
pursuant  to  the  Land  Remote  Sensing 
Policy  Act  of  1992  (Public  Law  102- 
555),  15  U.S.C.  5601. 

Dated:  November  16,  2000. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc.  00-31288  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  4310-V7-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  for 
the  Proposed  Grand  Kankakee  Marsh 
National  Wildlife  Refuge  in 
Northwestern  Indiana  and 
Northeastern  Illinois 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
comprehensive  conservation  plan  for 
the  proposed  Grand  Kankakee  Marsh 
National  Wildlife  Refuge  in 
northwestern  Indiana  and  northeastern 
Illinois. 


SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  intends  to  prepare  a 
comprehensive  conservation  plan  and 
an  associated  environmental  document 
for  the  proposed  Grand  Kankakee  Marsh 
National  Wildlife  Refuge.  The  Service  is 
furnishing  this  notice  in  compUance 
with  Service  comprehensive 
conservation  plan  policy  and  the 
National  Environmental  Policy  Act  and 
implementing  regulations  to  achieve  the 
following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  suggestions  and 
information  on  the  scope  of  issues, 
opportunities,  and  concerns  for 
inclusion  in  the  environmental 
assessment. 

DATES:  Beginning  in  November  2000, 
the  Service  will  solicit  information  from 
the  public  via  open  houses,  workshops, 
focus  groups,  and  written  comments. 
Special  mailings,  newspaper  articles 
and  radio  announcements  will  inform 
people  of  the  times  and  places  of  public 
scoping  meetings.  The  dates,  times,  and 
places  of  futiue  scoping  meetings  vdll 
also  be  posted  on  the  Service's  web  site 
at:  http://www.fws.gov/r3pao/plaTming/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Address  comments  and  requests  for 
more  information  to:  Project  Leader, 
Grand  Kankakee  Marsh  National 
Wildlife  Refuge,  P.O.  Box  189, 
Plymouth,  Indiana  46563;  telephone: 
219-935-3411. 

SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  comprehensive  conservation 
plan.  The  plan  guides  management 
decisions  and  identifies  refuge  goals, 
objectives,  and  strategies  for  achieving 
refuge  purposes.  Public  input  into  this 
planning  process  is  encouraged.  The 
plan  will  provide  other  agencies  and  the 
public  with  a  clear  imderstanding  of  the 
desired  future  conditions  of  the  refuge 
and  how  the  Service  will  implement 
management  strategies. 

The  purpose(s)  of  the  Grand  Kankakee 
Marsh  National  Wildlife  Refuge  (Refuge) 
is  "for  the  development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlife 
resources"  (Fish  and  Wildlife  Act  of 
1956)  and  for  "the  conservation  of  the 
wetlands  of  the  Nation  in  order  to 
maintain  the  public  benefits  they 
■  provide  and  to  help  fulfill  international 
obligations  contained  in  various 
migratory  bird  treaties  and  conventions 
*   *  *"  (Emergency  Wetlands  Resources 
Act  of  1986). 
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The  mission  for  the  Refuge  is  to 
protect,  restore,  and  manage  ecological 
processes  within  the  Kankakee  River 
Basin  that  benefit  threatened  and 
endangered  species,  migratory  birds, 
native  Ssh,  and  diverse  flora  and  fauna 
populations,  while  providing,  to  the 
extent  possible,  high  quality  wildlife- 
dependent  environmental 
interpretation,  education,  and  recreation 
experiences  that  build  an  understanding 
and  appreciation  for  these  resources, 
and  the  role  humankind  plays  in  their 
stewardship. 

Dated:  November  30,  2000. 
Marvin  E.  Moriaity, 

Acting  Regional  Director. 

[FR  Doc.  00-31284  Filed  12-7-00;  8:45  am] 

BIIXM6  COOe  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  extension  to 
tribal-state  gaming  compact. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Extension  of  the  Tribal-State  Compact 
for  the  conduct  of  Class  III  Gaming 
between  the  Coushatta  Tribe  and  the 
State  of  Louisiana  executed  on 
November  16,  2000. 

DATES:  This  action  is  effective  on 
December  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  December  1,  2000. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[PR  Doc.  00-31305  Filed  12-7-00;  8:45  am] 

BILLMGCOOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[MT-073-00-1 990-AC) 

Resource  Advisory  Council  Meeting, 
Butte,  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Montana 
Resource  Advisory  Council  will 
convene  on  January  9,  2001,  from  9:00 
a.m.  to  4:00  p.m.,  at  the  BLM  Butte  Field 
Office,  106  North  Parkmont,  Butte, 
Montana,  59701. 

The  topic  for  the  meeting  will  be  a 
discussion  on  future  issues  to  be 
addressed  by  the  Western  Montana 
Resource  Advisory  Council. 

The  meeting  is  open  to  the  public  and 
written  comments  can  be  given  to  the 
Council.  Oral  conunents  may  be 
presented  to  the  Coimcil  at  11:30  a.m. 
The  time  allotted  for  oral  comment  may 
be  limited,  depending  on  the  nimiber  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  who  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  Jean  Nelson-Dean,  Resource 
Advisory  Coordinator,  at  the  Butte  Field 
Office,  106  North  Parkmont,  P.O.  Box 
3388,  Butte,  Montana  59702-3388, 
telephone  406-533-7617. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hotahng,  Butte  Field  Manager, 
406-494-5059,  or  Jean  Nelson-Dean  at 
the  above  address  and  telephone 
niamber. 

Dated:  December  1,  2000. 
Richard  Hotaling, 
Field  Manager. 
[FR  Doc.  00-31260  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4310-ON-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-924-1430-ET;  MTM  89384;  Public  Land 
Order  No.  7472] 

Withdrawal  of  Public  Land  on  the 
Beaverhead  River;  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
approximately  2,244  acres  of  public 
land  from  surface  entry  and  mining  for 
a  period  of  50  years  for  the  Bureau  of 
Land  Management  to  protect  critical 


resource  values  along  the  Beaverhead 
River.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  December  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107-6800,  406-896-5052,  or 
Russ  Sorensen,  BLM  Dillon  Field  Office, 
1005  Selway  Drive,  Dillon,  Montana 
59725,  406-683-2337. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  critical  resource 
values  along  the  Beaverhead  River: 

Principal  Meridian,  Montana 

Tract  1 

T.  8S.,  R.  low.. 

Sec.  35,  lots  3  and  4,  and  NWV«SEV«. 
T.  9S.,R.  low.. 

Sec.  1,  lots  6  to  22,  inclusive; 

Sec.  2,  lots  1  to  4,  inclusive,  S'ANVz,  and 
S'/iz; 

Sec.  11,  lot  1  and  NVz,  EXCEPTING 
THEREFROM  that  tract  of  land  described 
in  the  Deed  dated  June  22,  1946, 
recorded  in  Book  110  of  Deeds,  Page  263, 
Records  of  Beaverhead  County,  Montana; 

Sec.  12,  NWV«NEV4,  SV2NEV«,  NWV4, 
EV2SWV4,  NWV4SWV4,  and  SEV4; 

Sec.  13,  Ni/^NEV4  and  NEV4NWV4, 
EXCEPTING  THEREFROM,  Certificate  of 
Survey  889,  all  those  portions  conveyed 
to  the  State  of  Montana  for  State 
Highway  purposes,  those  portions 
conveyed  for  railroad  purposes,  and 
those  portions  taken  by  the  Declaration 
of  Taking  dated  September  13,  1960. 

Tract  2 

Certificate  of  Survey  889,  which  is  a  parcel 
of  land  located  in  the  NWV4  of  sec.  11,  sec. 
2,  and  lots  9  and  10  of  sec.  1.  T.  9  S.,  R.  10 
W. 

The  area  described  contains  approximately 
2.244  acres  in  Beaverhead  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  imder  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 


Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  28,  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  00-31258  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4310-Ot4-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-250-01  -1 220-PA] 

Notice  of  Availability  and  Comment 
Period  for  the  Public  Review  of  the 
Draft,  BLM  National  Off-Highway 
Vehicle  (OHV)  Management  Strategy 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 
ACTION:  Notice. 

SUMMARY:  The  BLM  is  developing  a 
Strategy  to  improve  management  of 
vehicle  access  on  the  public  lands.  In 
response  to  the  first  public  comment 
period,  BLM  has  developed  a  draft 
strategy  document.  A  public  review 
copy  will  be  available  by  December  4, 
2000  at  BLM's  website  http:// 
wv^w. blm.gov.  AIL  members  of  the 
public  who  submitted  comments,  or 
signed  in  at  a  "listening  meeting,"  and 
provided  a  legible  address,  will  receive 
a  copy  of  the  draft  Strategy.  Copies  will 
also  be  available  at  all  BLM  offices. 
DATES:  The  draft  strategy  was  released 
on  December  4,  2000  via  the  internet. 
Public  comments  should  be  submitted 
to  BLM's  Washington  Office  by  close  of 
business,  January  3,  2001. 
ADDRESSES:  Return  comments  in  writing 
to:  OHV  Comment  Manager,  Bureau  of 
Land  Management.  Room  204  LS,  1849 
C  Street  NW,  Washington  D.C.  20236; 
via  the  Internet  by  clicking  on  the  OHV 
Strategy  Link  on  http://www.blm.gov,  or 
via  e-mail  at: 
ohv comment manager@blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Keeler  at  (202)  452-7771,  Rodger 
Schmitt  at  (202)  452-7738,  or  Bob 
Ratcliffe  at  (202)  452-5040.  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  24  hours  a  day,  7  days  a 
week. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

I.  Public  Comment  Procedures 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods: 


•  You  may  mail  comments  to:  OHV 
Comment  Manager,  Bureau  of  Land 
Management,  Room  204  LS,  1849  C 
Street  NW,  Washington  D.C.  20240; 

•  Comments  may  be  delivered  to 
Room  401, 1620  L  Street,  NW, 
Washington,  DC,  20236; 

•  A  self-addressed  mailer  is  available 
in  printed  copies,  being  sent  to  all 
members  of  the  public  who  submitted 
comments  during  the  initial  comment 
period,  and  additional  copies  of  the 
mailer  are  available  at  all  BLM  offices: 

•  You  may  comment  via  the  Internet 
by  following  the  Links  from  the  BLM 
Homepage  (http://www.blm.gov)  or  by 
sending  comments  to 

ohv comment manager@blm.gov. 

Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  include  "Attn.:  OHV  Comment 
Manager,  and  your  name  and  return 
address  in  your  Internet  message." 

n.  Background 

Proper  management  of  America's 
Public  lands  is  vital  for  the  natural 
ecosystems  that  they  support  and  for  the 
activities  and  resources  they  provide. 
The  use  of  off-highway  vehicles  (OHVs) 
on  BLM-administered  pubUc  lands  has 
increased  substantially  in  recent  years, 
and  there  has  been  an  increasing 
concern  about  the  impact  of  all  types  of 
recreational  activities,  including  OHV 
use,  on  the  264  million  acres  of  public 
land  resources.  The  management 
challenges  posed  by  OHV  use  in  the 
fast-growing  West  bave  become  very 
apparent,  especially  since  the  BLM's 
land-use  plans,  budgets,  and  staffing 
levels  have  not  kept  pace  with  OHV 
technology  and  popiilarity.  These 
factors,  along  with  litigation  over  OHV 
management  issues,  have  created  the 
need  for  a  National  OHV  Management 
Strategy. 

hi  August  2000,  the  BLM  asked  the 
public  for  ideas  and  proposed  solutions 
for  improving  management  of  the  OHV 
program.  We  are  again  requesting  your 
participation  to  review  this  document 
and  give  us  substantive  comments. 
Because  of  the  immense  interest  the 
public  has  shown  in  the  OHV 
management  on  BLM-administered 
public  lands,  we  are  requesting  that 
your  comments  specifically  relate  to  this 
document.  All  comments  will  be  fully 
considered  and  evaluated  in  making  any 
necessary  changes  in  the  development 
of  the  final  National  Off-Highway 
Management  Strategy. 

Comments,  including  names  and 
street  addresses  of  respondents  will  be 
available  for  public  review  at  the  Bureau 
of  Land  Management,  Equity  Building, 
Room  204,  1620  L  Street  NW, 


Washington,  DC  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  horn 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
begirming  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  4,  2000. 
Henri  Bisson, 

Assistant  Director  Renewal  Resources  and 

Planning. 

[FR  Doc.  00-31283  Filed  12-7-00;  8:45  am] 

BILLING  CODE  4310-64-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  i^nd  Management 
[CO-930;  COC-64599] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  12,867  acres  of 
National  Forest  System  lands  for  20 
years  to  provide  management 
alternatives.  This  notice  closes  this  land 
to  location  and  entry  under  the  mining 
laws  for  up  to  two  years.  The  lands 
remain  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  must  be  received  on  or 
before  March  8,  2001. 
ADDRESSES:  Comments  should  be  sent  to 
the  Colorado  State  Director,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7093. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
November  27,  2000,  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2),  subject  to  valid  existing  rights: 

Sixth  Principal  Meridian 

White  River  National  Forest 

T.  5  S.,  R.  76  W., 
Sec.  3,  WV2SEV4: 
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Sec.  10.  WV2  and  WVzEVz; 

Sec.  14,  Lots  1  thru  4,  inclusive,  NVzNW'A, 

SEV4NWV4,  and  SEV4SWV«; 
Sec.  15,  lots  1  and  2,  WV2,  NV2NEV4, 
SWV4NEV4,  SV2SEV4,  and  NWV4SEV4. 
T.  7  S.,  R.  77  W., 

Sec.  6.  WV2SWV4NWV4. 
T.  6  S.,  R.  78  W., 
Sec.  14,  lots  1,  2,  and  3,  S'/zNVz. 
NWV4SWV4.  NV2SEV4,  and 
W'/zW/zSW'ASE'A; 
Sec.  15,  SV2NV2  and  SV2; 
Sec.  16,  SEV4SEV4; 
Sec.  21.  EV2  and  EVzW^/z; 
Sec.  22: 
Sec.  23,  lots  1  thru  4,  inclusive,  SV2, 

WV2NEV4  and  WV2EV2NEV4; 
Sec.  24,  lots  4  thru  7,  inclusive; 
Sec.  25,  lots  11  thru  16,  inclusive; 
Sec.  26,  lots  3  thru  12,  inclusive,  and 

NWV4: 
Sec.  27; 

Sec.  28,  EV2  and  EV2EV2WV2; 
Sec.  29.  EV2NWV4SEV4; 
Sec.  33,  EV4. 
T.  7  S.,  R.  78  W., 

Sec.  3.  SV2SWV4  and  SV2NV2SWV4; 
Sec.  4.  EV2EV2; 

Sec.  7.  lands  in  NWV4SWV4  and  SEV4SEV4; 
Sec.  9,  E'/i2EV2; 

Sec.  10,  SV2,  >fWV4,  and  SV2NEV4; 
Sec.  11,  S'/iSWV4  and  NWV4SWV4; 
Sec.  12.  NWV4SEV4: 
Sec.  13.  NWV4NWV4; 
Sec.  14,  NV2; 
Sec.  15,  NV2; 
Sec.  16.  EV2NEV4. 
T.  6S..R.  79W., 

Sec.  27.  WV2NEV4NEV4,  WV2NEV4, 
NV2SEV4NEV4.  SWV4SEV4NEV4, 
EV2NWV4.  NV2SWV4,  SWV4SWV4, 
N'/2SEV4SWV4,  SWV4SEV4SWV4, 
NVzNW'/iSEV,,  SWV2NWV2SEV4,  and 
^4WV4NEV4SEV4; 
Sec.  34.  SV2NWV4.  NWV4NWV4. 
SWV4NEV4NWV4.  and  SWV4. 
T.  7  S..  R.  79  W.. 

Sec.  3.  NWV4,  WV2EVZSWV4,  WV2SWV4. 

and  SEV4SEV4SWV4; 
Sec.  4,  EV2: 
Sec.  9,  EV2: 

Sec.  10,  S»/2,  NW'A,  SV2NWV4NEV4. 
SWV4NEV4,  NWV4NWV4NEV4  and 
SWV4SEV4NEV4: 
Sec.  11.  SV2S'/2.  SV2NV2SV2,  and 

NV2NWV4SWV4; 
Sec.  12,  SV2SV2  and  SV2NV2SV2; 
Sec.  14,  Ni/^NV2.     • 
T.  5S.,R.  80W.. 

Sec.  19,  lot  3  and  4.  and  EV2SWV4; 
Sec.  30  NWV4.  WV2NEV4,  and  NV2SV2. 
T.  5  S,,  R.  81  W., 

Sec.  24.  lots  1,  2, and  6  thru  13  inclusive; 
Sec.  25,  lots  1  thru  8.  inclusive. 
T.  5  S..  R.  82  W., 
Sec.  22.  NV2NEV4.  SWV4NEV4.  and 

NWV4SEV4. 
The  areas  described  aggregate 
approximately  12,867  acres  of  National 
Forest  System  lands  in  Eagle  and 
Summit  Coimties.  This  order  excludes 
any  privately  owned  lands  within  the 
described  areas. 

The  purpose  of  this  withdrawal  is  to 
allow  the  Forest  Service  management 
alternatives  in  managing  these  lands. 


For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
Colorado  State  Director.  A  public 
meeting  will  be  schedided  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2).  Notice  of  the  time  and 
place  of  the  meeting  will  be  published 
in  the  Federal  Register. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified 
above,  imless  the  application  is  denied 
or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  During  this 
period  the  Forest  Service  will  continue 
to  manage  these  lands. 

Jenny  L.  Saunders, 

Realty  Officer. 

[FR  Doc.  00-31259  Filed  12-7-00;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  Caribe  General  Electric 
Products,  Inc.  et  al.,  Civil  Action  No. 
002482CC  (D.P.R.),  was  lodged  on 
November  21,  2000,  with  the  United 
States  District  Court  for  the  District  of 
Puerto  Rico.  The  proposed  consent 
decree  resolves  certain  claims  of  the 
United  States  against  two  potentially 
responsible  parties  ("Settling 
Defendants")  at  the  Vega  Alta  Public 
Supply  Wells  Superfund  Site  (the 
"Site")  located  in  Vega  Alta,  Puerto 
Rico,  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq.  The 
Settling  Defendants  include  Caribe 
General  Electric  Products,  Inc.  ("Caribe 
GE")  and  Unisys  Corporation 
("Unisys").  Caribe  GE  currently  has 
manufactiu-ing  operations  at  the  Site, 
and  predecessors  of  Unisys,  the  Puerto 
Rico  Card  Corporation  and  the  Sperry 
Rand  Corporation,  previously  had 
manufacturing  operations  at  the  Site. 

Under  the  proposed  consent  decree, 
the  Settling  Defendants  will  pay 
$1,119,650,  plus  interest  accruing  from 


July  1,  2000  through  the  date  of 
payment,  in  reimbursement  of  certain 
past  response  costs  incurred  by  the 
United  States  at  the  Site.  The  consent 
decree  includes  a  covenant  not  to  sue  by 
the  United  States  under  Section  107  of 
CERCLA,  42  U.S.C.  9607,  for  Past 
Response  Costs,  which  are  defined  to 
include  all  costs,  including,  but  not 
limited  to,  dfrect  and  indirect  costs,  that 
(i)  the  Environmental  Protection  Agency 
("EPA")  paid  at  or  in  connection  with 
the  Site  from  November  30,  1993 
through  January  16.  1999,  (ii)  the 
Department  of  Justice,  on  behalf  of  EPA, 
paid  at  or  in  connection  with  the  Site 
from  September  30,  1993  through  May 
31, 1999,  and  (iii)  accrued  interest  on  all 
such  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
D.C.  20044,  and  should  refer  to  United 
States  v.  Caribe  General  Electric 
Products,  Inc.,  et  al.,  DO  J  Ref.  Nimiber 
90-H-3-269/2. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  District  of  Puerto 
Rico,  Federal  Building,  Room  101, 
Carlos  Chandon  Avenue,  Hato  Rey, 
Puerto  Rico  00918  (Contact  Isabel 
Munoz,  787-766-5656).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  D.C.  20044. 

In  requesting  a  copy,  please  refer  to 
the  referenced  case  and  enclose  a  check 
in  the  amoimt  of  $5.75  (25  cents  per 
page  reproduction  costs), 

Bruce  S.  Gelber, 

Section  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  00-31263  Filed  12-7-00;  8:45  am) 

BILLING  CODE  441&-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  the  Department  of  Justice  gives 
notice  that  a  proposed  consent  decree  in 
the  case  captioned  United  States  and 
the  State  of  Indiana  v.  The  Dow 
Chemical  Company,  Civil  Action  No. 
IP001841-C-T/G  (S.D.  Ind.),  was  lodged 


with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana, 
Indianapolis  Division,  on  November  27, 
2000,  pertaining  to  the  Dow  Chemical 
Site  (the  "Site"),  located  near 
Zionsville,  in  Boone  County,  Indiana. 
The  proposed  consent  decree  would 
resolve  certain  civil  claims  of  the  United 
States  and  the  State  of  Indiana  against 
The  Dow  Chemical  Company  ("Dow") 
under  Section  107  of  the 
Comprehensive  Envfronmental 
Response  Compensation,  and  Liability 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
9607,  for  damages  for  injiuy  to, 
destruction  of,  or  loss  of  natiual 
resources  resulting  from  releases  of 
hazardous  substances  from  the  Site. 

Under  the  proposed  consent  decree, 
Dow  would  donate  an  uncontaminated 
northern  portion  of  the  Site — 
comprising  approximately  17  acres  of 
floodplain  habitat  along  Eagle  Creek — to 
the  Zionsville  Park  and  Recreation 
Board  (an  agency  of  the  Town  of 
Zionsville,  Indiana)  for  the  purpose  of 
restoration,  replacement,  or  protection 
of  natural  resources  similar  to  those 
found  on  other  portions  of  the  Site 
damaged  by  releases  and  threatened 
releases  of  hazardous  substances. 
Pursuant  to  a  conservation  easement 
and  declaration  of  restrictive  covenants 
enforceable  by  the  State  of  Indiana's 
Department  of  Natural  Resources,  the 
Eagle  Creek  property  would  be 
preserved  in  perpetuity  for  specified 
conservation — and  recreation-related 
purposes. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  and  the 
State  of  Indiana  v.  The  Dow  Chemical 
Company,  Civil  Action  No.  IP001841- 
C-T/G  (S.D.  Ind.)  and  DOJ  Reference 
No.  90-11-3-07049. 

The  proposed  consent  decree  may  be 
examined  by  appointment  at  the  Office 
of  the  United  States  Attorney  for  the 
Southern  District  of  Indiana,  10  West 
Market  Street,  Suite  2100,  Indianapolis, 
Indiana  46204  (contact  H^old  Bickham 
(317-226-6333)).  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611.  Washington,  DC  20044.  In 
requesting  copies,  please  refer  to  the 
referenced  case  and  DOJ  Reference 
Number,  and  enclose  a  check  for  $10.25 
(41  pages  at  25  cents  per  page 


reproduction  cost),  made  payable  to  the 
Consent  Decree  Library. 

Bruce  S.  Gelber, 

Chief,  Envimnmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  00-31262  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act  and 
Resource  Conservation  and  Recovery 
Act 

Notice  is  hereby  given  that  on 
November  27,  2000,  a  proposed  Consent 
Decree  in  United  States  v.  Turtle 
Mountain  Manufacturing  Company  (D. 
North  Dakota),  Civil  Action  No.  A4-00- 
139,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  North 
Dakota. 

This  Consent  Decree  represents  a 
settlement  of  claims  brought  against 
defendant  ("Settling  Defendant")  in  the 
above-referenced  action  brought  under 
Section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319,  for  failure  to:  (1)  Comply 
with  general  pretreatment  requirements 
for  reporting  noncompliance  and  other 
information,  (2)  comply  with  specific 
discharge  limits  under  the  Metal 
Finishing  Point  Source  Category 
pretreatment  standards,  (3)  sample  and 
submit  storm  water  discharge 
monitoring  reports  as  required  under  its 
NPDES  general  permit,  and  (4)  comply 
with  a  Section  308  information  request 
requiring  monthly  monitoring  and 
reporting  of  process  wastewater 
discharges.  Additionally,  the  proposed 
Consent  Decree  represents  a  settlement 
of  claims  against  Setding  Defendant 
under  Section  3008  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6928,  for  failure  to  comply  with 
numerous  regulations  pertaining  to 
storage  and  management  of  hazardous 
waste  and  used  oil  applicable  to 
generators  of  such  items. 

Under  the  proposed  settlement,  the 
Settling  Defendant  would  be  required  to 
pay  a  civil  penalty  of  $100,000  for 
violations  of  the  Clean  Water  Act,  and 
Resoiut:e  Conservation  and  Recovery 
Act.  The  proposed  settlement  also 
requfres  Settling  Defendant  to 
immediately  comply  with  all  applicable 
general  pretreatment  provisions,  metal 
finishing  point  source  pretreatment 
requirements  and  its  storm  water 
NPDES  general  permit  for  its  metal  parts 
manufactxuing  facility  near  Belcourt, 
North  Dakota.  Additionally,  the 
proposed  settlement  further  requires 
Settling  Defendant  to  immediately 
comply  with  all  applicable  requirements 


for  generators  of  hazardous  waste  and 
used  oil  from  its  manufacturing  facility. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fixim  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environiiient  and  Natiu^  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  Turtle  Mountain 
Manufacturing  Company  (D.  North 
Dakota),  D.J.  Ref.  90-7-1-06492. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  655  1st  Avenue,  North,  Suite 
250,  Fargo,  North  Dakota  58102,  and  at 
U.S.  EPA  Region  8,  999  18th  Street. 
Suite  500,  Denver,  Colorado  80202- 
2466.  A  copy  of  the  Consent  Decree  may 
be  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$9.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Bruce  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-31261  Filed  12-7-00;  8.45  am) 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  writh  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
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statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimimi  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Fiulher  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  200 
Constitution  Avenue,  NW.,  Room  S- 
3014,  Washington,  DC  20210. 


Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine 

MEOOOOOl  (Feb.  11,  2000) 

ME000002  (Feb.  11,  2000) 

ME000003  (Feb.  11.  2000) 

ME000004  (Feb.  11,  2000) 

ME000005  (Feb.  11.  2000) 

ME000006  (Feb.  11,  2000) 

ME000007  (Feb.  11,  2000) 

ME000008  (Feb.  11,  2000) 

ME000009  (Feb.  11,  2000) 

MEOOOOIO  (Feb.  11.  2000) 

MEOOOOll  (Feb.  11.  2000) 
New  York 

NY000008  (Feb.  11,  2000) 

NY000037  (Feb.  11,  2000) 
Vermont 

VT000041  (Feb.  11,  2000) 

Volume  U 

Pennsylvania 

FAOOOOOl  (Feb.  11,  2000) 
PA000007  (Feb.  11.  2000) 
PAOOOOll  (Feb.  11,  2000) 
PA000015  (Feb.  11,  2000) 
PA0O0032  (Feb.  11,  2000) 

Volume  III 

Florida 

FL000009  (Feb.  11.  2000) 
Mississippi 

MS000057  (Feb.  11,  2000) 

Volume  IV 

Michigan 

MI000051  (Feb.  11.  2000) 
MI000060  (Feb.  11.  2000) 
MI000062  (Feb.  11,  2000) 
MI000063  (Feb.  11,  2000) 
MI000064  (Feb.  11,  2000) 
MI000066  (Feb.  11,  2000) 
M1000067  (Feb.  11,  2000) 
MI000068  (Feb.  11.  2000) 
MI000069  (Feb.  11,  2000) 
M1000070  (Feb.  11,  2000) 
M1000071  (Feb.  11,  2000) 
MI000072  (Feb.  11,  2000) 
MI000073  (Feb.  11,  2000) 
MI000074  (Feb.  11,  2000) 
MI0OO075  (Feb.  11,  2000) 

Volume  V 

Arkansas 

AROOOOOl  (Feb.  11.  2000) 

AR000003  (Feb.  11,  2000) 

AR000008  (Feb.  11,  2000) 

AR000023  (Feb.  11,  2000) 

AR000027  (Feb.  11,  2000) 
Iowa 

LA000002  (Feb.  11,  20O0) 

IA000004  (Feb.  11,  2000) 

IA000005  (Feb.  11,  2000) 

IA000014  (Feb.  11.  2000) 


IA000017  (Feb.  11,  2000) 

Kansas 

KS000008  (Feb.  11,  2000) 
KS000015  (Feb.  11,  2000) 
KS000016  (Feb.  11,  2000) 
KS000022  (Feb.  11,2000) 
KS000069  (Feb.  11,  2000) 
KS000070  (Feb.  11,2000) 

New  Mexico 

NMOOOOOl  (Feb.  11,  2000) 
NM000005  (Feb.  11.  2000) 

Oklahoma 
OK000013  (Feb.  11,  2000) 
OK000014  (Feb.  11,  2000) 
OK000015  (Feb.  11,  2000) 
OK000017  (Feb.  11,  2000) 
OK000018  (Feb.  11,  2000) 
OK000031  (Feb.  11,  2000) 
OK000032  (Feb.  11,  2000) 

Texas 

TXOOOOOl  (Feb.  11,  2000) 
TX000002  (Feb.  11,  2000J 
TX000007  (Feb.  11,  2000) 
TX000008  (Feb.  11,  2000) 
TX000019  (Feb.  11,  2000) 


TX000069  (Feb.  11, 
TX000081  (Feb.  11, 

Volume  VI 

Oregon 
OROOOOOl  (Feb.  11. 

Washington 

WAOOOOOl  (Feb.  11 
WA000002  (Feb.  11 
WA000003  (Feb.  11 
WA000005  (Feb.  11 
WA000008  (Feb.  11 
WAOOOOll  (Feb.  11 
WA000013  (Feb.  11 

Wyoming 

WY 000004  (Feb.  11, 
WY000008  (Feb.  11, 
WY000009  (Feb.  11, 

Volume  VII 

California 

CAOOOOOl  (Feb.  11, 

CA000002  (Feb.  11. 

CA000004  (Feb.  11, 

CA000009  (Feb.  11. 

CA000028  (Feb.  11. 

CA000029  (Feb.  11. 

CA000030  (Feb.  11. 

CA000032  (Feb.  11, 

CA000033  (Feb.  11. 

CA000034  (Feb.  11, 

CA000035  (Feb.  11. 

CA000036  (Feb.  11. 

CA000037  (Feb.  11. 

CA000038  (Feb.  11. 

CA000039  (Feb.  11. 

CA000040  (Feb.  11. 

CA000041  (Feb.  11. 
Nevada 

NVOOOOOl  (Feb.  11. 

NV000002  (Feb.  11. 

NV000004  (Feb.  11. 

NV000005  (Feb.  11. 

NV000006  (Feb.  11, 

NV000007  (Feb.  11. 

NV000009  (Feb.  11. 


2000) 
2000) 


2000) 

2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 

2000) 
2000) 
2000) 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 

2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Goverrunent  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington. 
D.C.  20402.  (202)  512-1800 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  aimual 
wdition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  years,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  30th  day 
of  November  2000. 
Carl ).  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
IFR  Doc.  00-31019  Filed  12-7-00;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-140)] 

NASA  Advisory  Committee;  Notice  of 
Establishment 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

The  Administrator  of  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  the  establishment 
of  a  Planetary  Protection  Advisory 
Committee  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon 
NASA  by  law.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Committee:  Planetary 
Protection  Advisory  Committee. 

Purpose  and  Objective:  Primarily  to 
advise  on  Agency  programs,  policies, 


plans  and  other  matters  pertaining  to 
NASA's  responsibilities  for  planetary 
protection.  These  responsibilities  for 
planetary  protection  are  outlined  in 
NASA  Policy  Directive  8020. 7E, 
"Biological  Contamination  Control  for 
Outbound  and  Inbound  Planetary 
Spacecraft."  The  Committee  will 
provide  a  forum  for  advice  on 
interagency  coordination  and 
intergovernmental  planning  related  to 
planetary  protection.  Additionally,  tlie 
Committee  will  review  and  recommend 
appropriate  planetary  protection 
categorizations  for  all  bodies  of  the  solar 
system  to  which  spacecraft  will  be  sent. 

Balanced  Membership  Plans:  The 
Committee  will  consist  of  15  to  20 
members  selected  to  ensure  a  balanced 
representation  among  industry, 
academia,  and  Government  with 
recognized  knowledge  and  expertise  in 
scientific,  technological,  and 
programmatic  fields  relevant  to 
planetary  protection.  These 
programmatic  fields  include: 
astrobiology,  planetary  materials  and 
environments,  engineering  risk  analysis, 
risk  management,  risk  commimication, 
microbial  ecology,  molecular  biology, 
biological  containment,  science/ 
technology,  science  ethics,  applicable 
law,  and  public  health. 

Duration:  Continuing. 

Responsible  NASA  Official:  Dr.  John 
D.  Rummel,  Planetary  Protection 
Officer,  Office  of  Space  Science, 
National  Aeronautics  and  Space 
Administration,  300  E  Street,  SW., 
Washington,  DC  20546,  telephone  202/ 
358-0702. 

Dated:  December  4.  2000. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  00-31286  Filed  12-7-00;  8:45  am) 

BILUNG  CODE  7510-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 


schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after  . 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
The  agencies  identified  in  this  notice 
have  submitted  schedules  pursuant  to 
NARA  Bulletin  99-04  to  obtain  separate 
disposition  authority  for  the  electronic 
copies  associated  with  program  records 
and  administrative  records  not  covered 
by  the  General  Records  Schedules. 
NARA  invites  public  comments  on  such 
records  schediiles,  as  required  by  44 
U.S.C.  3303a(a).  To  facilitate  review  of 
these  schedules,  their  availability  for 
comment  is  announced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  vmting  on  or  before  January 
22,  2001.  On  request,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule.  These,  too,  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  (see  Supplementary 
Information  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
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the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  $.20  per  page  for 
additional  copies.  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road,  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previously  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Allen,  Director,  Life  Cycle 
Memagement  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS),  which  are  disposition 
schedules  issued  by  NARA  that  apply 
Government-wide. 

On  March  25,  1999,  the  Archivist 
issued  NARA  Bulletin  99-04,  which 
told  agencies  what  they  must  do  to 
schedule  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previously  scheduled 
under  GRS  20.  Items  13  and  14.  On 
December  27,  1999,  the  Archivist  issued 
NARA  Bulletin  2000-02,  which 
suspended  Bulletin  99-04  pending 
NARA's  completion  in  FY  2001  of  an 


overall  review  of  scheduling  and 
appraisal.  On  completion  of  this  review, 
which  will  address  all  records, 
including  electronic  copies,  NARA  will 
determine  whether  Bulletin  99-04 
should  be  revised  or  replaced  with  an 
alternative  scheduling  procedure. 
However,  NARA  will  accept  and 
process  schedules  for  electronic  copies 
prepared  in  accordance  with  Bulletin 
99--04  that  are  submitted  after  December 
27,  1999,  as  well  as  schedules  that  were 
submitted  prior  to  this  date. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14,  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit(s)  acciunulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 
schedxiles  that  cover  records  that  may  be 
accumulated  throughout  an  agency;  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction);  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
schedided  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
firom  the  Government  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 


Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Agricultural  Marketing  Service  (N9- 
136-01-1,  24  items,  24  temporary 
items).  Electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing  that  relate  to  overall  agency 
administrative  management  and  to  the 
programs  and  activities  of  the  agency's 
Cotton  Division,  Dairy  Division,  Fruit 
and  Vegetable  Division,  Livestock  and 
Seed  Division,  Poultry  Division,  Science 
and  Technology  Division,  Tobacco 
Division,  and  Transportation  and 
Marketing  Division.  Included  are 
electronic  copies  associated  with  such 
records  as  correspondence  files, 
directives,  publications,  research 
studies,  purchase  program  dockets,  and 
commodity  prociu-ement  files.  This 
schedule  follows  Model  2  as  described 
in  the  Supplementary  Information 
section  of  this  notice.  Recordkeeping 
copies  of  these  files  are  included  in  the 
agency's  Records  Management 
Handbook  under  file  codes  6000-9999. 

2.  Department  of  Health  and  Human 
Services,  Agency  for  Healthcare 
Research  and  Quality  (N9-510-01-1,  70 
items,  70  temporary  items).  Electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
that  relate  to  agency  administrative  and 
program  activities.  Included  are 
electronic  copies  associated  with  such 
records  as  subject  files  of  the 
Administrator  and  Deputy  Director, 
equal  employment  opportunity  case 
files,  interagency  agreements, 
delegations  of  authority,  grant  files, 
reports  to  Congress,  directives,  strategic 
planning  files,  task  force  and  committee 
minutes,  publications,  press  releases, 
and  reading  files.  This  schedule  follows 
Model  1  as  described  in  the 
Supplementary  Information  section  of 
this  notice  in  Uiat  it  adds  disposition 
instructions  for  the  electronic  copies 
associated  with  individual  file  series  of 
records.  However,  it  only  includes  the 
titles,  not  the  series  descriptions,  of  the 
recordkeeping  files.  Recordkeeping 
copies  of  these  files  are  included  in 
Disposition  Job  Nl-510-94-1,  which 
may  be  requested  in  accordance  with 
the  procedm-es  outlined  in  the  Summary 
section  of  this  notice. 

Dated:  November  30.  2000. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

[FR  Doc.  00-31237  Filed  12-7-00;  8:45  am] 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services,  Office  of  Library  Services; 
Submission  for  0MB  Review, 
Comment  Request;  Evaluation 
Professional  Services  Program 

AGENCY:  Institute  of  Museimi  and 
Library  Services. 
ACTION:  Notice. 

SUMMARY:  The  Listitute  of  Museum 
Services  has  submitted  the  following 
public  information  request  to  the  Office 
of  Management  and  Budget  for  review 
and  approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35)  Currently,  the  Institute  of  Museum 
and  Library  Services  is  soliciting 
comment  concerning  a  new  collections 
entitled.  Evaluation  Professional 
Services  Program. 

A  copy  of  the  proposed  instrument, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Institute  of  Museum  and 
Library  Services,  Director  Office  of 
Research  and  Technology,  Rebecca 
Danvers  (202)  606-2478.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTY/TDD)  may  call  (202) 
606-8636. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn.:  0MB  Desk  Officer  for 
Education,  Office  of  Management  and 
Budget,  Room  10235.  Washington,  DC 
20503  (202)  395-7316).  by  (insert  30 
days  from  publication). 

"The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaulate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechaniced,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Background 

Type  of  Review:  New. 


Agency:  Institute  of  Museimi  and 
Library  Services. 

Title:  Evaluation  Professional  Services 
Program. 

OMB  Number:  N/A. 

Affected  Publics:  museums. 

Total  Respondents:  400. 

Frequency:  once. 

Total  Responses:  400. 

Average  Time  per  Response:  10-45 
minutes. 

Estimated  Total  Burden  Hours:  78 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Director  Public  and 
Legislative  Affairs,  Institute  of  Museima 
and  Library  Services,  1100  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20506. 

Dated:  December  4,  2000. 
Mamie  Bittner, 

Director  Public  and  Legislative  Affairs. 
[FR  Doc.  00-31295  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  7036-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  24  and  25,  2001. 
8  a.m.  to  5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard.  Room 
530.  Arhngton,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alison  Fiatau,  Program 
Director.  Dynamic  Systems  and  Control. 
Sensor  Technologies  for  Civil  and 
Mechanical  Systems.  National  Science 
Foundation.  4201  Wilson  Blvd.  Room  545. 
Arlington.  VA  22230.  Telephone:  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Dynamic  Systems 
and  Control  Individual  Investigator  Award 
(IIA)  Review  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposal  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c).  (4)  and  (6)  of  the  Government  in  the 
Simshine  Act. 


Dated:  December  1.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-31265  Filed  12-7-00;  8:45  am] 

BILUNQ  CODE  7S66-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  29  and  30,  2001, 
8  a.m.  to  5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
530,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alison  Fiatau,  Program 
Director.  Dynamic  Systems  and  Control, 
Sensor  Technologies  for  Qvil  and 
Mechanical  Systems,  National  Science 
Foundation,  4201  Wilson  Blvd,  Room  545, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Dynamic  Systems 
and  Control  Individual  Investigator  Award 
(IIA)  Review  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  1,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-31266  Filed  12-7-00;  8:45  am] 

B<LUNG  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  24.  2001.  8  a.m.  to 
5  p.m. 
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PlaceiUSF.  4201  Wilson  Boulevard,  Room 
530,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alison  Flatau,  Program 
Director,  Dynamic  Systems  andtZontrol, 
Sensor  Technologies  for  Civil  and 
Mechanical  Systems,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Room  545, 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Dynamic  Systems 
and  Control  Individual  Investigator  Award 
{HA)  Review  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b{c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  1,  2000. 
Karen  |.  York, 

Committee  Management  Officer. 
(FR  Doc.  00-31267  Filed  12-7-00;  8:45  am] 

BNJJNG  COOC  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panei  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  21  and  22,  2001, 
8  a.m.,  to  5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
•530,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alison  Flatau,  Program 
Director.  Dynamic  Systems  and  Control, 
Sensor  Technologies  for  Civil  and 
Mechanical  Systems,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Room  545, 
Arlington.  VA  22230.  Telephone:  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Dynamic  Systems 
and  Control  Individual  Investigator  Award 
(ILA)  Review  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 


These  matter  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  1,  2000. 
Karen  I.  York, 

Committee  Management  Office. 

(FR  Doc.  00-31268  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  7S5&-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panei  in  Computing- 
Communications  Research;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Computing-Communications 
Research  (1192): 

Dates/Times:  December  1 1 ,  2000;  8  a.m.- 
5  p.m.;  December  15,  2000;  8  a.m. -5  p.m.; 
and  December  18,  2000;  8  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Contact  Person:  Mukesh  Singhal,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  1145,  Arlington,  VA  22230.  Telephone: 
(703)  292-8918. 

Type  of  Meeting:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  OSC 
CAREER  proposals  as  a  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  1,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  Oa-31269  Filed  12-7-00;  8:45  am] 

BILLING  COOE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  January  6,  2001,  8:00  am- 
5:30  pm. 


Place:  Hyatt  Regency  Westshore  Hotel, 
Tampa,  FL. 

Typo  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ronald  Rardin, 
Program  Directors,  DMII,  (703)  292-8330, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  1,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
(FRDoc.  00-31271  Filed  12-7-00;  8:45  am) 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Oversight  Council  for  the  international 
Arctic  Research  Center;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoiuices  the  following 
meeting: 

Name:  Oversight  Council  for  the 
International  Arctic  Reseeu-ch  Center  (9535). 

Date/Time:  January  4,  2001,  9  a.m.  to  4 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Charles  Myers,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Suite  755,  Arlington,  VA  22230.  Telephone: 
(703)  292-7434. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  further  support 
for  the  International  Arctic  Research  Center 
(lARC). 

Agenda:To  review  and  evaluate  the 
current  and  proposed  activities  of  the  lARC. 

Reason  for  Closing:  The  information  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
lARC.  These  matters  aire  exempt  under  5 
U.S.C.  552b(c).  (4).  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  1,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-31270  Filed  12-7-00;  8:45  am] 
BILLING  COOE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  STN  50-528,  STN  50-529.  and 
STN  50-530] 

In  the  Matter  of  El  Paso  Electric 
Company  (Palo  Verde  Nuclear 
Generating  Station,  Units  1 ,  2,  and  3); 
Order  Approving  Application 
Regarding  Proposed  Corporate 
Restructuring  and  Approving 
Conforming  Amendments 

I 

El  Paso  Electric  Company  (EPE)  holds 
minority  ownership  interests  (both 
owned  and  leased)  in  Palo  Verde 
Nuclear  Generating  Station  (Palo  Verde), 
Units  1,2,  and  3,  and  in  connection 
therewith  is  a  holder  of  Facility 
Operating  Licenses  Nos.  NPF-41,  NPF- 
51,  and  NPF-74  for  Palo  Verde.  The 
facility  is  located  in  Maricopa  County, 
Arizona.  Other  co-licensees  for  Palo 
Verde  are  Arizona  Public  Service 
Company  (APS)  (owner  or  lessee  of  29.1 
percent  share  of  each  of  the  three  units). 
Salt  River  Project  Agricultural 
Improvement  and  Power  District  (ovimer 
of  a  17.49  percent  share).  Public  Service 
Company  of  New  Mexico  (owmer  of  a 
10.2  percent  share).  Southern  California 
Edison  Company  (owner  of  a  15.8 
percent  share).  Southern  California 
Public  Power  Authority  (owner  of  a  5.91 
percent  share),  and  Los  Angeles 
Department  of  Water  and  Power  (owmer 
of  a  5.7  percent  share).  By  letter  dated 
September  29,  2000,  the  Commission 
approved  the  indirect  transfer  of  the 
Public  Service  Company  of  New  Mexico 
licenses  to  a  new  holding  company,  and 
a  change  of  its  name  to  Manzano  Energy 
Corporation.  The  name  change  will 
become  effective  at  the  time  the 
restructuring  of  Public  Service  Company 
of  New  Mexico  is  completed.  APS  is  the 
licensed  operator  of  the  Palo  Verde 
units.  The  remaining  licensees  hold 
possession-only  licenses. 

II 

Pursuant  to  Section  1 84  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.80,  EPE  filed  an  application 
dated  July  6,  2000,  as  supplemented  by 
letter  dated  July  7,  2000,  from  coimsel 
for  EPE,  requesting  approval  of  the 
indirect  transfer  of  the  Palo  Verde 
licenses,  to  the  extent  held  by  EPE,  to 
a  new  holding  company.  El  Paso 
Electric  Incorporated.  El  Paso  Electric 
Incorporated  was  created  to  implement 
the  public  utility  restructuring 
requirements  of  the  New  Mexico 
Electric  Utility'  Industry  Restructuring 
Act  of  1999,  SB  428,  NMSA  1978. 
§§  62-3A-1  through  23  (1999).  The 
proposed  restructuring  involves  the 
formation  of  El  Paso  Electric 


Incorporated,  EPE  becoming  a  direct 
subsidiary  of  El  Paso  Electric 
Incorporated,  and  a  change  in  EPE's 
name  to  MiraSol  Generating  Company. 
By  application  dated  October  3,  2000, 
APS  requested  approval,  pursuant  to  10 
CFR  50.90,  of  proposed  conforming 
amendments  to  reflect  in  the  Palo  Verde 
licenses  the  name  change  of  EPE  to 
MiraSol  Generating  Company  that  will 
occtir  in  connection  with  the 
restructuring,  APS  will  retain  its 
existing  ownership  interest  in,  and 
remain  the  licensed  operator  of,  Palo 
Verde,  after  the  restructuring  of  EPE, 
and  is  not  otherwise  involved  in  the 
restructuring.  Similarly,  none  of  the 
other  co-licensees  are  involved  in  the 
restructuring  of  EPE.  No  physical 
changes  to  the  facility  or  operational 
changes  are  proposed  in  the 
applications  filed  by  EPE  and  APS. 
Notice  of  the  applications  and  an 
opportimity  for  hearing  was  published 
in  the  Federal  Register  on  November  2, 
2000  (65  FR  65885,  as  corrected  at  65  FR 
70637).  No  written  comments  or  hearing 
requests  were  filed. 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  provided  by  EPE  in  its 
application,  the  supplement  thereto, 
and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  proposed 
restructuring  wrill  not  affect  the 
qualifications  of  EPE  to  hold  the 
licenses  referenced  above  to  the  same 
extent  now  held  by  EPE,  and  that  the 
indirect  transfer  of  the  licenses,  to  the 
extent  effected  by  the  restructuring,  is 
otherwise  consistent  with  applicable 
provisions jjf  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth 
herein.  The  NRC  staff  has  further  foimd 
that  the  application  for  the  proposed 
license  amendments  complies  with  the 
standards  and  Requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  rules  and 
regulations  set  forth  in  10  CFR  Chapter 
I;  the  facility  will  operate  in  conformity 
with  the  application,  the  provisions  of 
the  Act  and  the  rules  and  regulations  of 
the  Commission;  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendments 
can  be  conducted  without  endangering 
the  health  and  safet}'  of  the  public  emd 
that  such  activities  will  be  conducted  in 
complicmce  with  the  Commission's 
regulations;  the  issuance  of  the 
proposed  license  amendments  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public:  and  the  issuance  of  the 


proposed  amendments  will  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied.  These  findings  are  supported 
by  a  safety  evaluation  dated  December 
4,  2000. 

m    . 

Accordingly,  pursuant  to  sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o),  and  2234; 
and  10  CFR  50.80,  It  Is  Hereby  Ordered 
that  the  application  regarding  the 
proposed  restructuring  of  EPE  and 
indirect  license  transfers  is  approved, 
subject  to  the  following  conditions: 

1 .  MiraSol  Generating  Company  shall 
continue  to  provide  deconunissioning 
funding  assurance,  to  be  held  in  its 
decommissioning  trusts  for  Palo  Verde 
Nuclear  Generating  Station,  Units  1,  2, 
and  3,  from  the  date  of  the  indirect 
license  transfers,  as  represented  in  the 
respective  July  6,  2000.  application.  In 
addition,  MiraSol  Generating  Company 
will  ensiu^  that  its  contractual 
arrangements  with  its  transmission  and 
distribution  affiliate  to  obtain  necessary 
decommissioning  funds  for  Palo  Verde 
through  nonbypassable  charges  will  be 
established  and  maintained  until  the 
decommissioning  trust  is  fully  funded. 

2.  MiraSol  Generating  Company  shall 
enter  into  an  agreement  with  its 
transmission  and  distribution  affiliate 
that  shall  require  the  deposit  of  fimds 
collected  for  decommissioning  funding 
from  wires  charges  into  MiraSol 
Generating  Company's 
decommissioning  trust  accounts.  A  copy 
of  the  agreement  shall  be  forwarded  to 
the  NRC  before  the  completion  of  the 
proposed  restructuring  of  EPE. 

3.  MiraSol  Generating  Company  shall 
take  all  necessary  steps  to  ensm-e  that 
the  decommissioning  trusts  are 
maintained  in  accordance  with  the  July 
6,  2000,  application,  as  supplemented, 
and  the  requirements  of  this  Order 
approving  the  respective  indirect 
transfers,  and  consistent  with  the  safety 
evaluation  supporting  this  Order. . 

4.  MiraSol  Generating  Company  shall 
inform  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation,  within  30 
days  of  approval  by,  respectively,  the 
Texas  Public  Utilities  Commission  and 
the  New  Mexico  Public  Regulation 
Commission,  of  the  nonbypassable 
charge  mechanism  of  recovering 
decommissioning  costs.  Within  such  30- 
day  period.  MiraSol  Generating 
Company  shall  state  the  total 
decommissioning  costs  subject  to 
nonbypassable  charge  recovery  and  the 
schedule  for  funding  decommissioning 
costs. 
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It  Is  Further  Ordered  that,  consistent 
with  10  CFR  2.1315(b).  license 
amendments,  as  indicated  in  Enclosure 
2  to  the  cover  letter  forwarding  this 
Order,  to  reflect  the  subject 
restructuring  action  and  conditions  of 
this  Order  are  approved.  The 
amendments  shall  be  issued  and  made 
effective  at  the  time  the  proposed 
restructuring  action  is  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  July  6, 
2000,  supplemental  submittals  dated 
Jxily  7  and  October  3,  2000,  and  the 
safety  evaluation  dated  December  4, 
2000,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  on  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 

Roy  P.  Zimmerman. 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-31294  Filed  12-7-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  72-9  and  72-20] 

Department  of  Energy;  Fort  St.  Vrain 
and  Three  Mile  Island,  Unit  2, 
Independent  Spent  Fuel  Storage 
Installations;  Notice  of  Docketing  of 
Materials  Licenses  SNM-2504  and 
SNM-2508  Amendment  Applications 

By  letter  dated  August  30,  2000,  the 
U.S.  Department  of  Energy  (DOE) 
submitted  an  application  to  the  Nuclear 
Regulatory  Commission  (NRC  or  the 
Commission),  in  accordance  with  10 
CFR  Part  72.  requesting  the  amendment 
of  the  Fort  St.  Vrain  (FSV)  and  Three 
Mile  Island,  Unit  2  (TMI-2) 
independent  spent  fuel  storage 
installation  (ISFSI)  licenses.  SNM-2504 
and  SNM-2508,  respectively.  The  FSV 
ISFSI  is  located  at  Weld  County, 
Colorado,  and  the  TMI-2  ISFSI  is 
located  at  Idaho  Falls,  Idaho.  In 
accordance  with  the  requirements  of  10 
CFR  73.21(h).  DOE  is  seeking 
Commission  approval  to  use  a  new  plan 
for  safeguards  information  protection  for 
both  ISFSIs.  The  requested  changes  do 
not  appear  to  affect  the  design, 
operation,  maintenance,  or  surveillance 
of  the  ISFSIs. 


These  applications  were  docketed 
under  10  CFR  Part  72;  the  ISFSI  Docket 
No.  for  FSV  is  72-9  and  the  Docket  No. 
for  TMI-2  is  72-20  and  will  remain  the 
same  for  these  actions.  The  amendment 
of  both  ISFSI  licenses  are  subject  to  the 
Commission's  approval  and  may  take 
place  imder  separate  actions. 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  or  his 
designee,  will  determine  if  the 
amendments  present  a  genuine  issue  as 
to  whether  public  health  and  safety  will 
be  significantly  affected  and  may  issue 
either  a  notice  of  hearing  or  a  notice  of 
proposed  action  and  opportunity  for 
hearing  in  accordance  with  10  CFR 
72.46(b)(1)  or  take  immediate  action  on 
the  amendments  in  accordance  with  10 
CFR  72.46(b)(2). 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
August  30,  2000,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD,  or  from  the 
publicly  available  records  component  of 
NRC's  document  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html  (the  Public 
Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  2000. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  00-31293  Filed  12-7-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27288] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1 935,  as  Amended 
('Act") 

December  1 ,  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  26.  2000.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  26.  2000,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

National  Fuel  Gas  Company,  at  al. 
(70-9525) 

National  Fuel  Gas  Company  ("NFG"), 
10  Lafayette  Square,  Buffalo,  New  York 
14203,  a  registered  holding  company 
under  the  Act,  and  its  nonutility 
subsidiaries  National  Fuel  Gas  Supply 
Corporation  ("Supply"),  10  Lafayette 
Square,  Buffalo,  New  York  14203; 
National  Fuel  Resoiu-ces,  Inc. 
("Resources"),  165  Lawrence  Bell  Drive, 
Suite  120.  Williamsville.  New  York 
14221;  Seneca  Resources  Corporation 
("Seneca");  and  Upstate  Energy.  Inc. 
("Upstate  Energy."  and  together  with 
Supply.  Resources  and  Seneca,  the 
"Nonutility  Subsidiaries"),  both  located 
at  1201  Louisiana  Street.  Suite  400, 
Houston.  Texas  77002.  have  filed  a  post- 
effective  amendment,  under  sections 
9(a)  and  10  of  the  Act  and  rule  54  under 
the  Act.  to  a  previously  filed 
application. 

By  order  dated  December  16.  1999 
(Holding  Co.  Act  Release  No.  27144) 
("Prior  Order"),  the  Commission 
authorized  NFG  through  its  Nonutility 
Subsidiaries,  to  acquire  the  equity  and 
debt  securities  of  one  or  more 
companies  that  are  engaged  in,  or  that 
''are  formed  to  engage  in,  certain 
categories  of  nonutility  gas-related 
operations  outside  the  United  States 
("Foreign  Energy  Affiliates")  through 
December  31,  2003  ("Authorization 
Period").  Specifically,  the  Commission 
authorized  NFG  and  the  Nonutility 
Subsidiaries  to  invest  up  to  $300 
million  ("Investment  Limitation") 
during  the  Authorization  Period  in  the 
securities  of  Foreign  Energy  Affiliates. 
NFG  and  the  Nonutility  Subsidiaries 
now  request  that  the  Investment 
Limitation  be  increased  to  $800  million. 

In  accordance  with  the  Prior  Order, 
Seneca  formed  National  Fuel 
Exploration  Corporation 
("Exploration"),  which  is  NFG's  only 


Foreign  Energy  Affiliate  to  date.  NFG 
has  invested  apprbximately  $231.6 
million  in  the  activities  of  Exploration. 
NFG  and  the  Nonutility  Subsidiaries 
.state  that  they  intend  to  use  the 
increased  investment  authority  as 
needed  to  enable  development  of 
Exploration's  assets,  which  include  1.8 
million  undeveloped  acres  in  Alberta, 
Saskatchewan,  and  Manitoba,  Canada. 

Allegheny  Energy.  Inc.,  et  al.  (70-9627) 

Allegheny  Energy,  Inc.  ("Allegheny"), 
a  public  utility  holding  company 
registered  imder  the  Act,  Allegheny 
Energy  Service  Corporation,  a  service 
subsidiary  of  Allegheny,  and  the 
Potomac  Edison  Company  ("Potomac 
Edison"),  a  wholly  owned  public  utility 
electric  subsidiary  of  Allegheny,  all 
located  at  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740,  and 
Allegheny  Energy  Supply  Company, 
LLC  ("Genco"),  a  wholly  owned 
nonutility  subsidiary  of  Allegheny 
located  at  R.R.  12,  P.O.  Box  1000, 
Roseytown,  Pennsylvania  15601 
(collectively,  "Applicants"),  have  filed  a 
post-effective  amendment  to  an 
application-declaration  under  sections 
9(a),  10,  and  12(d)  and  rule  54  of  the 
Act. 

By  order  dated  July  31,  2000  (Holding 
Co.  Act  Release  No.  27205)  ("Prior 
Order"),  Potomac  Edison,  was 
authorized,  among  other  things,  to 
transfer  Genco  its  undivided  ownership 
interests  in  certain  jointly  held  and 
certain  wholly  owned  generating 
facilities  and  related  fixed  assets 
("Generating  Assets"),  consisting  of:  a 
25%  interest  in  the  Fort  Martin  Power 
station  located  in  Maidsville,  West 
Virginia;  a  33%  interest  in  the  Albright 
Power  Station  located  in  Albright,  West 
Virginia;  a  32.76%  interest  in  the 
Harrison  Power  Station  located  in 
Shinnston,  West  Virginia;  a  20% 
interest  in  the  Hatfield's  Ferry  Power 
Station  located  in  Masontown, 
Pennsylvania;  a  30%  interest  in  the 
Pleasants  Power  Station,  located  in 
Saint  Mary's,  West  Virginia;  a  100% 
interest  in  the  R.  Paul  Smith  Station  and 
R.  Paul  Smith  Ash  Basin  both  located  in 
Williamsport,  Maryland;  and  a  100% 
interest  in  the  Millville,  Dam  #4  and 
Dam  #5  hydro  stations  located  in  West 
Virginia. 

Applicants  request  authority  for 
Potomac  Edison  to  lease  from  Genco  all 
or  a  portion  of  the  ownership  interests 
in  the  Generating  Assets  previously  sold 
by  Potomac  Edison  to  Genco  in 
accordance  with  the  Prior  Order. 
Applicants  state  that  the  lease 
agreement  will  enable  Potomac  Edison 
to  minimize  certain  taxes  imposed  by 
the  state  of  West  Virginia  in  connection 


v«th  the  distribution  of  electricity  by 
Potomac  Edison  in  that  state.  The 
amounts  payable  to  Potomac  Edison 
under  the  lease  agreement  v«ll  be 
computed  at  cost. 

Madison  Gas  and  Electric  Company 
(70-9791) 

Madison  Gas  and  Electric  Company 
("MG&E"),  a  Wisconsin  electric  and  gas 
utility  company,  currently  not  subject  to 
the  Act,  133  South  Blair  Street,  P.O.  Box 
1231,  Madison,  Wisconsin  5370-"-1231, 
has  filed  an  application  ("Application") 
under  sections  9(a)(2)  and  10  of  the  Act. 

MG&E  is  requesting  approval  of  a 
proposed  transaction  in  which:  (i) 
MG&E  will  transfer  ownership  and 
control  over  its  transmission  assets  to 
American  Transmission  Company,  LLC, 
("Transco"),  a  Wisconsin  limited 
liability  company  formed  on  June  12, 
2000,  that  will  be  a  single-purpose 
transmission  company;  (ii)  MG&E  will 
receive,  in  exchange,  member  units  of 
Transco  in  proportion  to  the  value  of  the 
transmission  assets  transferred;  (iii) 
MG&E  will  purchase  Class  A  shares  of 
ATC  Management,  Inc.,  ("Corporate 
Manager"),  a  Wisconsin  corporation 
formed  on  June  12,  2000,  in  proportion 
to  the  value  of  the  transmission  assets 
transferred;  and  (iv)  MG&E  will 
purchase  one  Class  B  share  of  the 
Corporate  Manager. 

MG&E  is  a  Wisconsin  corporation  that 
generates,  transmits  and  distributes 
electricity  in  Dane  County,  Wisconsin, 
in  an  area  covering  approximately  250 
square  miles.  MG&E  also  purchases, 
transports  and  distributes  natural  gas 
throughout  a  1,325  square  mile  area  in 
Dane  and  six  other  Wisconsin  counties. 
MG&E  is  a  "public  utility"  under 
section  2(a)(5)  of  the  Act  and  is  both  an 
"electric  utility"  and  a  "gas  utility" 
imder  sections  2(a)(3)  and  (4) 
respectively. 

In  1999,  the  state  of  Wisconsin 
enacted  legislation  that  facilitates  the 
formation  of  Transco,  which  will  be  a 
single-purpose  fransmission  company. 
All  Transco  participants  will  ultimately 
own  direct  or  indirect  interests  in  the 
Transco  and  the  Manager  in  proportion 
to  the  value  of  the  transmission  assets 
each  participant  contributes  to  the 
Transco. 

For  the  piupose  of  establishing 
relative  shares  of  member  imits  that 
contributing  utilities  will  receive,  the 
transferred  transmission  assets  will  be 
valued  at  their  "Contribution  Value," 
defined  as  original  cost,  less 
accumulated  depreciation  (as  adjusted 
on  a  dollar-for-dollar  basis  for  deferred 
taxes),  excess  deferred  taxes  and 
deferred  investment  tax  credits.  The 
resulting  shares  will  then  be  adjusted 


based  on  various  factors  and  the  level  of 
participation  by  transmission- 
dependent  utilities  which  may  acquire 
member  units  in  Transco  for  cash  based 
upon  their  1999  Wisconsin  load-ratio 
shares.  It  is  expected  that  MGE's 
Contribution  Value  at  December  31, 
2000,  exclusive  of  land  rights,  will  be 
approximately  $40.1  million,  and  its 
initial  interest  in  the  Transco  will 
approximate  5.31%.  These  ownership 
percentages  may  fluctuate  based  on 
various  factors,  including  the  number  of 
participants  in  the  Transco.  MG&E  is 
currently  not  a  holding  company  as 
defined  in  section  2(a)(7)  of  the  Act,  and 
as  MG&E  is  not  expected  to  own  an 
interest  of  10%  or  more  in  either  the 
Transco  or  the  Corporate  Manager,  it  is 
not  expected  that  MG&E  will  become  a 
holding  company  as  a  result  of  the 
proposed  transaction. 

It  is  expected  that  the  participants  in 
Transco  and  the  Corporate  Manager 
("Member  Utilities")  will  include,  in 
addition  to  MG&E,  (i)  WPS  Resources 
Corporation  ("WPSC"),  an  exempt 
public  utility  holding  company;  (ii) 
Wisconsin  Public  Service  Corporation, 
one  of  WPSC  wholly-owned  public 
utility  subsidiaries;  (iii)  Wisconsin 
Power  and  Light  Company  ("WPL"),  a 
pubhc  utility  and  an  exempt  public 
utility  holding  company;  (iv)  South 
Beloit  Water.  Gas  and  Electric  Company 
(a  wholly  owned  public  utility 
subsidiary  of  WPL);  (v)  Wisconsin 
Energy  Corporation  ("WEC"),  an  exempt 
public  utility  holding  company;  (vi) 
Wisconsin  Electric  Power  Company,  a 
wholly  owned  subsidiary  of  WEC;  (vii) 
Edison  Sault  Electric  Company,  a 
wholly  owned  utility  subsidiary  of 
WEC;  and  (viii)  Wisconsin  Public 
Power,  Inc.,  a  municipal  electric  utility 
company  owned  by  thirty  Wisconsin 
municipalities.  All  the  Member  Utilities 
will  ultimately  own  a  direct  or  indirect 
interest  in  Transco  and  Corporate 
Manager  in  proportion  to  the  value  of 
the  transmission  assets  each  transfers  to 
Transco.  Other  transmission-owning 
utilities  may,  in  the  future,  decide  to 
become  Member  Utilities.  The 
Application  seeks  approval  of  a 
transaction  parallel  to  that  described  in 
applicants  filed  by  Wisconsin  Energy 
Corporation,  et  al.  (SEC  File  No.  70- 
9741),  and  WPS  Resources  Corporation, 
et  al.  (SEC  File  70-9767),  notices  of 
which  were  issued  in  Holding  Co.  Act 
Release  No.  27278  (November  17,  2000); 
by  Alliant  Energy  Corporation,  et  al. 
(SEC  File  No.  70^9735),  notice  of  which 
was  issued  in  Holding  Co.  Act  Release 
No.  27285  (November  27,  2000). 

MG&E  and  the  other  Member  Utilities 
intent  to  transfer  their  transmission 
assets  to  Transco  on  or  about  January  1, 
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2001  ("Operations  Date").  The 
transmission  assets  that  MGE  plans  to 
transfer  to  Transco  comprise  (i) 
transmission  lines  iincluding  towers, 
poles,  and  conductors);  (ii)  transformers 
providing  transformation  within  the 
bulk  transmission  system  and  between 
the  bulk  and  area  transmission  systems; 
and  (iii)  substations  that  solely  provide 
a  transmission  function.  For  purposes  of 
establishing  relative  shares,  the 
transferred  transmission,  assets  will  be 
valued  at  their  contribution  value 
("Contribution  Value"),  which  is 
defined  as  original  cost  less 
accumulated  depreciation,  as  adjusted 
on  a  doUar-for-dollar  basis  for  deferred 
taxes,  excess  deferred  taxes  and  deferred 
investment  credits.  Transco  is  expected 
to  transfer  operational  control  of  its 
assets  to  the  Midwest  Independent 
System  Operator  by  November  1,  2001. 

Corporate  Manager  will  manage 
Transco  and  vdll  also  initially  hold  a 
small  portion,  less  than  1%,  of 
Transco's  membership  interests.  It  will 
employ  all  personnel  necessary  to 
operate  Transco  and  all  of  its  expenses 
will  be  treated  as  Transco  expenses. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-31272  Filed  12-7-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24781:812-12150] 

Nations  Fund  Trust,  et  al.;  Notice  of 
Application 

December  1 ,  2000. 

AGENCY:  Securities  emd  Exchange 
Conunission  ("Commission"). 
ACTION:  Notice  of  an  ap}plication  under 
section  12(d)(l)(J)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  12(d)(l)(G)(i)(II) 
of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  funds  of 
funds  relying  on  section  12(d)(1)(G)  of 
the  Act  to  invest  in  certain  securities 
and  other  financial  instruments. 
APPLICANTS:  Nations  Fund  Trust 
("NFT"),  Nations  Fund,  Inc.  ("NFI")," 
Nations  Reserves  ("NR"),  Nations  Funds 
Trust  ("NFST"),  Nations  Annuity  Trust 
("NAT")  and  Nations  Master  Investment 
Trust  ("NMIT")  (individually,  a 
"Company"  and  collectively,  the 
"Companies"),  and  Banc  of  America 


Advisors,  Inc.  (together  with  any 
successor,  "BAAI").' 
FILING  DATES:  The  application  was  filed 
on  Jime  27,  2000.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  luiless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  26,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  lorm  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  Robert  B. 
Carroll,  Esq.,  Bank  of  America 
Corporation,  One  Bank  Of  America 
Plaza,  NCl-002-33-31, 101  South 
Tryon  Street,  Charlotte,  NC  28255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean.  E.  Minarick,  Senior  Counsel,  at 
(202)  942-0527,  or  Christine  Y. 
Greenless,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicant's  Representation 

1 .  The  Companies  are  all  members  of 
the  Nations  Funds,  a  family  of  funds 
currently  including  more  than  seventy 
funds.  Each  Company  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  is 
organized  as  a  Massachusetts  or 
Delaware  business  trust,  or  a  Maryland 
corporation.  BAAI  serves  as  the 
investment  adviser  to  each  Fimd  (as 
defined  below),  except  the  Funds  which 
are  "feeder"  funds  that  invest  all  of  their 


assets  in  the  portfolios  of  NMIT  and 
have  no  direct  investment  advisory 
arrangement.  Nations  Equity  Income 
Fund  is  a  series  of  NFI.  Nations  Equity 
Income  Fimd  seeks  to  provide  current 
income  and  growth  of  capital  by 
investing  in  companies  with  above- 
average  dividend  yields.  Nations 
Convertible  Securities  Fund  is  a  series 
of  NR.  Nations  Convertible  Securities 
Fund  seeks  to  provide  investors  with  a 
total  investment  return,  comprised  of 
current  income  and  capital 
appreciation,  consistent  with  prudent 
investment  risk. 

2.  Nations  Equity  Income  Fund  will 
invest  in  shares  of  Nations  Convertible 
Securities  Fund,  and  vdll  invest  directly 
in  certain  debt  and  equity  securities  or 
other  financial  instruments  ("Other 
Securities"). 2  Applicants  request  that 
the  relief  also  apply  to  (a)  any  existing 
or  future  registered  open-end 
management  investment  company 
advised  by  BAAI,  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  BAAI  (also  a 
"Company"),  and  (b)  any  existing  of 
future  series  of  any  Company  advised  by 
BAAI,*or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  BAAI  (individually,  a  "Fund"  and 
collectively,  the  "Funds")  that  is  a 
series  of,  or  part  of  the  same  "group  of 
investment  companies"  (as  defined  in 
Section  12(d)(l)(G)(ii)  of  the  Act)  as 
NFT,  NFI,  NR,  NFST,  NAT  and  NMIT 
(any  such  Company  or  Fund  that  invests 
in  an  Underlying  Fund  (as  defined 
below)  is  an  "Upper  Tier  Fund").  Any 
registered  open-end  management 
investment  company  (or  series  thereof) 
or  registered  imit  investment  trust 
whose  shares  are  purchased  by  an 
Upper  Tier  Fund  and  which  is  part  of 
the  same  group  of  investment 
companies,  as  defined  in  section 
12(d)(l)(G)(ii)  of  the  Act,  as  the  Upper 
Tier  Fund  is  an  "Underlying  Fund."  ^ 

3.  Applicants  state  that  BAAI  may, 
but  is  not  required  to,  reduce  or  waive 
advisory  fees  relating  to  an  Upper  Tier 
Fund's  investment  in  shares  of  an 
Underlying  Fund.  Applicants  further 
state  that  Nations  Eqiiity  Income  Fund 
intends  to  invest  only  in  Primary  A 
Shares  of  the  Nations  Convertible 
Securities  Fund,  which  are  not  subject 
to  front-end  or  contingent  deferred  sales 


'  The  term  "successor"  is  limited  to  entities  that 
result  hroin  a  reorganization  into  another 
jurisdiction  or  a  change  in  the  type  of  business 
organization  or  other  type  of  restructuring  within 
the  group  of  entities  controlled  by  Bank  of  America 
Corporation. 


-  These  investments  will  not  include  shares  of 
any  registered  investment  companies  that  are  not  in 
the  same  group  of  investment  companies  as  the 
Companies. 

^  All  existing  investment  companies  that 
currently  intend  to  rely  on  the  order  are  named  as 
applicants.  Any  registered  open-end  management 
investment  company  that  may  rely  on  the  order  in 
the  future  will  do  so  only  in  accordance  with  the 
terms  and  conditions  of  the  application. 


charges,  distribution  fees,  or 
shareholder  servicing  fees. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  ("acquiring  company")  may 
acquire  securities  of  another  investment 
company  ("acquired  company")  if  such 
seciu-ities  represent  more  that  3%  of  the 
acquired  company's  outstanding  voting 
stock  or  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  seciuities  of 
other  investment  companies,  represent 
more  than  10%  of  the  acquiring 
company's  total  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  will  not 
apply  to  seciu-ities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (a)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (b)  the  acquiring  company 
holds  only  seciurities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (c)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  imder  rules  adopted 
pursuant  to  section  22(b)  or  section 
22(c)  of  the  Act  by  a  seciu-ities 
association  registered  under  section  15A 
of  the  Securities  Exchange  Act  of  1934 
or  by  the  Commission;  and  (d)  the 
acquired  company  has  a  policy  that 
prohibits  it  from  acquiring  securities  of 
registered  open-end  management 
investment  companies  or  registered  unit 
investment  trusts  in  reliance  on  section 
12(d)(1)(F)  or  (G).  Applicants  state  that 
the  proposed  arrangement  would 
comply  with  the  provisions  of  section 
12(d)(1)(G),  but  for  the  fact  that  an 
Upper  Tier  Fimd's  investments  will 
include  shares  of  one  or  more 
Underlying  Funds  as  well  as  Other 
Securities. 

3.  Section  12(d)(l)0)  of  the  Act 
provides  that  the  Commission  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if,  and  to 
the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  an  order  under  section 


12(d)(l)(J)  exempting  them  fit)m  section 
12(d)(l)(G)(i)(n).  Applicants  assert  that 
permitting  the  Upper  Tier  Funds  to 
invest  in  the  Underlying  Funds  and 
Other  Securities  as  described  in  the 
application  would  not  raise  any  of  the 
concerns  that  the  requirements  of 
section  12(d)(1)(G)  were  designed  to 
address. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  directors  of  NFI  (on  behalf  of 
Nations  Equity  Income  Fimd)  or  any 
other  Company  (on  behalf  of  another 
Upper  Tier  Fund),  including  a  majority 
of  the  independent  directors  who  are 
not  "interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  will  find  that 
advisory  fees,  if  any,  charged  imder  the 
contract  are  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of,  services  provided 
piu-suant  to  any  Underlying  Fimd's 
advisory  contract;  provided,  however, 
that  no  such  finding  will  be  necessary 
if:  (a)  The  Upper  Tier  Fund  pays  no 
advisory  fee  on  assets  invested  in  an 
Underlying  Fund;  or  (b)  the  Upper  Tier 
Fund  pays  an  advisory  fee  on  asserts 
invested  in  an  Underlying  Fund  and 
either  (i)  the  Underlying  Fund  pays  no 
advisory  fee,  or  (ii)  the  advisory  fee  paid 
by  the  Upper  Tier  Fund  is  reduced  by 
the  proportional  amount  of  the  advisory 
fee  paid  by  the  Underlying  Funds  with 
respect  to  the  shares  held  by  the  Upper 
Tier  Fund.  If  a  finding  is  necessary,  the 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  NFI  or  other 
relevant  Company  (on  behalf  of  another 
Upper  Tier  Fund). 

2.  Applicants  will  comply  with  all 
provisions  of  section  12(d)(1)(G),  except 
for  section  12(d)(l)(G)(i)(n)  to  the  extent 
that  it  restricts  Nations  Equity  Income 
Fund  or  any  Upper  Tier  Fund  bom 
investing  in  Other  Securities  as 
described  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31274  Filed  12-7-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Rel.  No.  10-24780;  812-12316] 

Vision  Group  of  Funds,  et  ai.;  Notice  of 
Application 

December  1.  2000. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Conmiission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act ')  for  an 
exemption  from  section  1 7(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  proposed 
reorganizations  of  eleven  series  (the 
"Acquired  Funds")  of  Governor  Funds 
with  and  into  eleven  series  of  Vision 
Group  of  Funds  ("Vision  Funds")  (the 
"Acquiring  Funds,"  and  together  with 
the  Acquired  Funds,  the  "Funds"). 
Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
imder  the  Act. 

APPLICANTS:  Vision  Funds,  Governor 
Funds,  Manufacturers  and  Traders  Trust 
Company  ("M&T  Bank"),  Governor 
Funds,  and  Martindale  Andres  & 
Company  LLC  ("Martindale"). 
FIUNG  DATES:  The  application  was  filed 
on  November  3,  2000.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  i>eriod,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  copies  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  26,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Victor  R.  Siclari,  Esq., 
Federated  Services  Company,  Federated 
Investors  Tower — 12th  Floor, 
Pittsburgh.  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Goldstein,  Senior  Counsel,  at 
(202)  942-0646,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
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0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Vision  Funds,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  and  currently  offers  eighteen 
series  (the  "Vision  Series").  Eleven  of 
the  Vision  Series,  Vision  Treasury 
Money  Market  Fund,  Vision  Large  Cap 
Core  Fund,  Vision  Institutional  Prime 
Money  Market  Fund,  Vision  Small  Cap 
Stock  Fund,  Vision  International  Equity 
Fimd,  Vision  Intermediate  Term  Bond 
Fund,  Vision  Institutional  Limited 
Duration  U.S.  Government  Fund,  Vision 
Pennsylvania  Municipal  Income  Fimd, 
Vision  Managed  Allocation  Fund — 
Conservative  Growth,  Vision  Managed 
Allocation  Fund — Moderate  Growth, 
and  Vision  Managed  Allocation  Fund — 
Aggressive  Growth,  are  Acquiring 
Funds.  All  of  the  Acquiring  Funds 
except  Vision  Treasury  Money  Market 
Fvmd  and  Vision  Large  Cap  Core  Fund 
were  recently  organized  for  purposes  of 
the  proposed  Reorganizations  (as 
defined  below). 

2.  Governor  Funds,  a  Delaware 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  currently 
offers  eleven  series,  which  are  Acquired 
Funds:  Governor  Prime  Money  Market 
Fimd,  Governor  U.S.  Treasury 
Obligations  Money  Market  Fimd, 
Governor  Established  Growth  Fimd, 
Governor  Aggressive  Growth  Fund, 
Governor  International  Equity  Fund, 
Governor  Intermediate  Term  Income 
Fund,  Governor  Limited  Duration 
Government  Securities  Fund,  Governor 
Pennsylvania  Municipal  Bond  Fund, 
Governor  Lifestyle  Conservative  Growth 
Fund,  Governor  Lifestyle  Moderate 
Growth  Fund,  and  Governor  Lifestyle 
Growth  Fund. 

3.  M&T  Bank  serves  as  investment 
adviser  to  each  Acquiring  Fund.  M&T 
Bank  is  not  currently  required  to  register 
as  an  investment  adviser  pursuant  to 
section  202(a){ll)(A)  of  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
M&T  Bank  is  the  principal  banking 
subsidiary  of  M&T  Bank  Corporation,  a 
regional  bank  holding  company. 

4.  Martindale  is  an  investment  adviser 
registered  under  the  Advisers  Act  and 
serves  as  investment  adviser  to  each  of 
the  Acquired  Funds.  In  addition. 


Martindale  will  be  the  sub-adviser  of  the 
Vision  Small  Cap  Stock  Fund. 
Martindale  is  a  subsidiary  of  M&T  Bank 
Corporation.  Brinson  Partners,  Inc.,  an 
investment  adviser  registered  under  the 
Advisers  Act,  is  the  current  sub-adviser 
to  the  Governor  International  Equity 
Fund  and  will  be  the  sub-adviser  for  the 
corresponding  Vision  International 
Equity  Fund. 

5.  M&T  Bank  and/or  certain  affiliated 
persons  of  M&T  Bank  (M&T  Bank  and 
such  affiliated  persons  are  collectively 
referred  to  as  "M&T  Bank  Affiliates")' 
hold  of  record  for  the  benefit  of  others, 
in  trust,  agency,  custodial  orother 
fiduciary  or  representative  capacity, 
more  than  5%  (in  some  cases,  more  than 
25%)  of  the  total  outstanding  shares  of 
certain  of  the  Acquired  Funds. 

6.  On  August  11,  2000  and  October 
27,  2000,  the  board  of  trustees  of  Vision 
Funds  ("Vision  Board")  and  the  board 
of  trustees  of  Governor  Funds 
("Governor  Board"  and  together  with 
the  Vision  Board,  the  "Boards"), 
respectively,  including  all  the  trustees 
who  are  not  "interested  persons"  of 
those  Funds,  as  defined  in  section 
2(a)(19)  of  the  Act  ("Disinterested 
Trustees"),  approved  the  respective 
agreements  and  plans  or  reorganization 
entered  into  between  Vision  Funds  and 
Governor  Funds  (the  "Plans").  Under 
the  Plans,  each  Acquired  Fund  will 
acquire  all,  or  substantially  all,  of  the 
assets  and  liabilities  of  the 
corresponding  Acquired  Fund  in 
exchange  for  Class  A  shares  of  the 
Acquiring  Fund  (each  a 
"Reorganization,"  and  collectively,  the 
"Reorganizations").  1  The  shares  of  each 
Acquiring  Fund  exchanged  will  have  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the  Acquired 
Fund's  shares  determined  as  of  the  close 
of  regular  trading  on  the  New  York 
Stock  Exchange  on  the  business  day 


'  Under  the  Plans,  the  Acquired  Funds  will  be 
reorganized  into  the  Acquiring  Funds  as  follows: 
Governor  Aggressive  Growth  Fund  will  reorganize 
into  Vision  Small  Cap  Stock  Fund.  Governor 
Established  Growth  Fund  into  Vision  Large  Cap 
Core  Fund,  Governor  Intermediate  Term  Income 
Fund  into  Vision  Intermediate  Term  Bond  Fund, 
Governor  International  Equity  Fund  into  Vision 
International  Equity  Fund.  Governor  Lifestyle 
Conservative  Growrth  Fund  into  Vision  Managed 
Allocation  Fund — Conservative  Growrth.  Governor 
Lifestyle  Growth  Fund  into  Vision  Managed 
Allocation  Fund — Aggressive  Growth,  Governor 
Lifestyle  Moderate  Growth  Fund  into  Vision 
Managed  Allocation  Fiind — Moderate  Growth, 
CK)vemor  Limited  Duration  Government  Securities 
Fund  into  Vision  Institutional  Limited  Duration 
U.S.  Government  Fund.  Governor  Pennsylvania 
Municipal  Bond  Fund  into  Vision  Peiuisylvania 
Municipal  Income  Fund,  Governor  Prime  Money 
Market  Fund  into  Vision  Institutional  Prime  Money 
Market  Fund  and  Governor  U.S.  Treasury- 
Obligations  Money  Market  Fund  into  Vision 
Treasury  Money  Market  Fund. 


preceding  the  day  of  the  closing  of  each 
Reorganization  ("Closing  Date").  The 
value  of  the  assets  of  the  Acquired 
Funds  will  be  determined  according  to 
the  Acquired  Funds'  then-current 
prospectuses  and  statements  of 
additioned  information.  As  soon  as 
reasonably  practicable  after  the  Closing 
Date,  each  Acquired  Fund  will  be 
liquidated  by  the  distribution  of  the 
Acquiring  Fund  shares  pro  rata  to  the 
shareholders  of  the  Acquired  Fund. 

7.  Applicants  state  that  the 
investinent  objectives  and  policies  of 
each  Acquired  Fund  are  identical  or 
substantially  similar  to  those  of  the 
corresponding  Acquiring  Fund.  The 
Acquired  Funds  offer  two  classes 
shares.  Investor  shares  and  S  shares,  and 
the  Acquiring  Funds  offer  Class  A,  Class 
B  and  Class  S  shares.  The  only  shares 
that  will  be  involved  in  the 
Reorganizations  will  be  Investor  shares 
and  Class  A  shares.  Investor  shares  and 
Class  A  shares  of  the  Acquired  and 
Acquiring  Funds  are  subject  to  a  front- 
end  sales  charge,  except  for  Class  A 
shares  of  Vision  Treasury  Money  Market 
Fund  and  Vision  Institutional  Prime 
Money  Market  Fund  and  Investor  shares 
of  their  corresponding  Acquired  Funds. 
Shares  of  each  Acquired  Fund  and  the 
Class  A  shares  of  each  Acquiring  Fund 
are  currently  not  subject  to  a  contingent 
deferred  sales  charge.  The  Acquired 
Funds'  Investor  shares  are  not  subject  to 
rule  12b-l  distribution  or  shareholder 
service  fees,  except  for  Investor  shares 
of  three  of  the  Acquired  Funds,  which 
are  subject  to  rule  12t)-l  distribution 
fees.  The  Acquiring  Funds'  Class  A 
shares  are  subject  to  rule  12b-l 
distribution  and  shareholder  services 
fees.  Shareholders  of  the  Acquired 
Funds  will  not  be  subject  to  a 
contingent  deferred  sales  charge  upon 
redemption  of  the  Acquiring  Fund 
shares  that  they  receive  in  connection 
with  the  Reorganizations.  No  sales 
charges  will  be  imposed  in  connection 
with  the  Reorganizations.  M&T  Bank 
will  bear  the  costs  associated  with  the 
Reorganizations. 

8.  The  Boards,  including  all  of  the 
Disinterested  Trustees,  determined  that 
the  participation  of  each  Acquiring  and 
Acquired  Fund  in  a  Reorganization  was 
in  the  best  interests  of  each  Fund  and 
its  shareholders,  and  that  the  interests  of 
the  shareholders  of  each  Fund  would 
not  be  diluted  as  a  result  of  the 
Reorganization.  In  assessing  the 
Reorganizations,  the  Boards  considered 
various  factors,  including:  (a)  The 
investment  objectives,  policies  and 
strategies  of  each  of  the  Acquired  Funds 
and  their  corresponding  Acquiring 
Funds;  (b)  the  investment  advisory  and 
other  fees  paid  by  each  of  the  Acquiring 


Funds  and  the  projected  expenses  of 
each  of  the  Acquiring  Funds;  (c)  the 
terms  and  conditions  of  the  Plans;  and 
(d)  the  anticipated  tax  consequences  of 
the  Reorganizations  for  the  Funds  and 
their  shareholders.  In  addition,  the 
Governor  Board  considered:  (a)  The 
capabilities,  resources,  and  experience 
of  M&T  Bank  and  other  service 
providers;  and  (b)  the  shareholder 
services  offered  by  Vision  Funds. 

9.  The  Reorganizations  are  subject  to 
a  number  of  conditions  precedent, 
including  that:  (a)  The  shareholders  of 
each  Acquired  Fund  will  have  approved 
the  Reorganization;  (b)  the  Funds  will 
have  received  opinions  of  counsel 
concerning  the  tax-free  nature  of  each 
Reorganization;  (c)  applicants  will  have 
received  from  the  Commission  an 
exemption  from  section  17(a)  of  the  Act 
for  the  Reorganizations,  (d)  an  N-14 
Registration  Statement  relating  to  each 
Reorganization  has  become  effective 
with  the  Commission,  and  (e)  each  of 
the  Acquired  Funds  and  the  Vision 
Treasury  Money  Market  Fund  will 
declare  and  pay  on  or  before  the  Closing 
Date  a  dividend  or  dividends,  which, 
together  with  all  previous  dividends, 
will  have  the  effect  of  distributing  to  its 
shareholders  substantially  all  of  its  net 
investment  income  and  realized  net 
capital  gain,  if  any,  for  all  taxable  years 
ending  on  or  before  the  Closing  Date. 
The  Plans  may  be  terminated  and  the 
Reorganizations  abandoned  at  any  time 
prior  to  the  Closing  Date  by  the  mutual 
consent  of  the  Governor  Board  and  the 
Vision  Board.  Applicants  agree  not  to 
make  any  material  changes  to  the  Plans 
without  prior  approval  of  the 
Commission  staff. 

10.  A  registration  statement  on  Form 
N-14  with  respect  to  the 
Reorganizations,  containing  a  proxy 
statement/prospectus,  was  filed  with  the 
Commission  on  November  13,  2000  and 
was  mailed  to  shareholders  of  the 
Acquired  Funds  on  November  14,  2000. 
A  shareholders  meeting  of  the  Acquired 
Funds  is  scheduled  for  December  13, 
2000. 

Applicant's  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 


securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied.  Applicants 
believe  that  rule  17a-8  not  be  available 
to  exempt  the  Reorganizations  because 
the  Funds  may  be  deemed  to  be 
affiliated  by  reasons  other  than  having 

a  commqp  investment  adviser,  common 
directors/trustees,  and/or  conmion 
officers.  Applicants  state  that  M&T  Bank 
Affiliates  hold  of  record  for  the  benefit 
of  others,  in  trust,  agency,  custodial  or 
other  fiduciary  or  representative 
capacity,  more  than  5%  (in  some  cases, 
more  than  25%)  of  the  total  outstanding 
shares  of  certain  of  the  Acquired  Funds. 
Because  of  these  ownership  positions, 
each  Acquired  Fund  may  be  deemed  to 
be  an  affiliated  person  of  an  affiliated 
person  of  its  corresponding  Acquiring 
Fund. 

3.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  from  the 
provisions  of  section  1 7(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fafr  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganizations.  Applicants  submit  that 
the  Reorganizations  satisfy  the 
standards  of  section  17(b)  of  the- Act. 
Applicants  state  that  the  terms  of  the 
Reorganizations  are  reasonable  and  fafr 
and  do  not  involve  overreaching. 
Applicants  state  that  the  investment 
objectives  and  policies  of  each  Acqufred 
Fund  are  identical,  or  substantially 
similar  to,  those  of  its  corresponding 
Acqufring  Fund.  Applicants  also  state 
that  the  Boards,  including  all  of  the 
Disinterested  Trustees,  found  that  the 
participation  of  the  Acquired  and 
Acqufring  Funds  in  the  Reorganizations 


is  in  the  best  interests  of  each  Fund  and 
its  shareholders  and  that  such 
participation  will  not  dilute  the 
interests  of  the  existing  shareholders  of 
each  Fund.  In  addition,  applicants  state 
that  the  Reorganizations  will  be  on  the 
basis  of  the  Funds'  relative  net  asset 
values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31275  Filed  12-7-00:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReL  No.  IC— 24782;  81^-224] 

Elfun  Trusts,  et  ai.;  Notice  of 
Application 

December  1,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"), 

ACTION:  Notice  of  application  for  an 

order  under  section  6(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  amend  prior 
orders  ("Prior  Orders")  ^  to  expand  the 
class  of  persons  eligible  to  purchase 
shares  of  certain  employees'  securities 
companies  to  include  certain  specified 
immediate  family  members  and 
grandchildren  of  eligible  employees.  In 
addition,  the  order  would  permit 
eligible  employees  to  transfer  shares  of 


'  Elfun  Trust.  Investment  Company  Act  Release 
Nos.  22335  (Nov.  14.  1996)  (notice)  and  22385  (Dec. 
10, 1996)  (order);  Elfun  Money  Market  Fund. 
Investment  Company  Act  Release  Nos.  17384  (Mar. 
16.  1990)  (notice)  and  17433  (Apr.  13.  1990)  (order): 
Elfun  Trust.  Investment  Company  Act  Release  Nos. 
17039  (June  30.  1998)  (notice)  and  17082  (July  25. 
1989)  (order);  Elfun  Trusts.  Investment  Company 
Act  Release  Nos.  17038  (June  30.  1989)  (notice)  and 
17083  duly  25.  1989)  (order);  Elfun  Diversified 
Fund.  Investment  Company  Act  Release  Nos.  16146 
(Nov.  24.  1978)  (notice)  and  16186  (Dec.  22.  1987) 
(order);  Elfun  Global  Fund.  Investment  Company 
Act  Release  Nos.  16042  (Oct.  8.  1987)  (notice)  and 
16114  (Nov.  5.  1987)  (order):  Elfun  Income  Fund. 
Investment  Company  Act  Release  Nos.  13485  (Sept. 
7. 1983)  (notice)  and  13612  (Nov.  2.  1983)  (order); 
General  Electric  S6-S  Long  Term  Interest  Fund. 
Investment  Company  Act  Release  Nos.  10929  (Nov. 
6.  1979)  (notice)  and  10971  (Dec.  4.  1979  (order): 
Elfun  Trust.  Investment  Company  Act  Release  Nos. 
10375  (Aug.  23,  1978)  (notice)  and  10414  (Sept.  20. 
1978)  (order):  Elfun  Tax-Exempt  Income  Fund. 
Investment  Company  Act  Release  Nos.  9839  (July  5. 
1977)  (notice)  and  9879  (Aug.  2,  1977)  (order); 
General  Electric  Company,  Investment  Company 
Act  Release  Nos.  4973  (May  31. 1967)  (notice)  and 
5830  (Sept.  29,  1969)  (order);  and  Executives 
Investment  Trusts  and  Elfun  Trusts.  Investment 
Company  Act  Release  No.  584  (Dec.  2, 1943) 
(order). 
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the  employees'  securities  companies  to 
estate  planning  vehicles  formed  for  the 
benefit  of  lineal  descendants  of  the 
eligible  employees. 
APPLICANTS:  Elfun  Trusts,  Elfun  Tax- 
Exempt  Income  Fund,  Elfun  Income 
Fund,  Elfun  International  Equity  Fund, 
Elfun  Diversified  Fund,  Elfun  Money 
Market  Fund  (collectively,  the  "Elfim 
Funds"),  and  General  Electric  S&S 
Program  Mutual  Fund  and  General 
Electric  S&S  Long  Term  Interest  Fund 
(collectively,  the  "S&S  Funds"). 
FILING  DATES:  The  application  was  filed 
on  December  22,  1999,  and  amended  on 
December  1,  2000. 

HEARING  OR  NCTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  26,  2000,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Applicants,  c/o  Alan  M.  Lewis, 
Esq.,  GE  Asset  Management 
Incorporated,  3003  Summer  Street, 
Stamford,  Connecticut  06905. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Special  Counsel,  at 
(202)  942-0572,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington,  DC  20549-0102  (tel. 
(202)942-8090). 

Applicants'  Representations 

1.  Applicants  are  diversified,  open- 
end  management  investment  companies 
registered  imder  the  Act.  Shares  of  the 
Elfun  Funds  are  registered  under  the 
Seciirities  Act  of  1933.  Each  applicant  is 
organized  and  operated  to  meet  the 
definition  of  an  "employees'  securities 
company"  within  the  meaning  of 
section  2(a)(13)  of  the  Act  for  the  benefit 
of  employees  of  General  Electric 
Company  ("GE"). 


2.  Piu^uant  to  the  Prior  Orders,  shares 
of  the  Elfun  Funds  may  be  purchased 
by:  (a)  members  of  an  honor  society  of 
GE  employees  ("Elfun  Society 
Members");  (b)  employees  of  the  Elfun 
Funds'  adviser  who  have  been 
employed  by  the  adviser  for  at  least  one 
year  ("Adviser  Employees");  (c) 
immediate  family  members  of  both  (a) 
and  (b)  above;  (d)  trusts  whose  sole 
beneficiaries  are  individuals  in  (a) 
through  (c)  above;  (e)  surviving 
unmarried  spouses  of  deceased  Elfun 
Society  members;  (f)  members  of  the 
board  of  directors  of  GE;  and  (g)  GE  and 
its  subsidiaries  (persons  in  (a),  (b),  and 
(f)  are  "Elfun  Eligible  Investors"). 

3.  The  S&S  Funds  are  part  of  a 
defined  contribution  profit  sharing  plan 
(the  "Program")  that  is  intended  to 
qualify  for  favorable  tax  treatment  under 
sections  401(a)  and  401(k)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended.  Units  in  the  S&S  Funds 
("Units")  are  offered  only  to  employees 
participating  in  the  Program  ("S&S 
Employee  Participants").  Although 
Units  cannot  be  piuchased  outside  of 
the  Program,  under  certain 
circumstances  S&S  Employee 
Participants  may  hold  Units  outside  the 
Program  ("S&S  Distributees"). 
(Collectively,  Elfun  Eligible  Investors 
and  S&S  Distributees  are  "Eligible 
Employees") 

4.  Under  the  Prior  Orders,  the  Elfun 
Funds  have  limited  investment  by  the 
immediate  family  members  of  Elfun 
Society  Members  and  Adviser 
Employees  to  spouses  and  children 
(including  step  and  adoptive 
relationships)  of  such  Elfun  Society 
Members  and  Adviser  Employees.  The 
S&S  Fimds  have  limited  the  transfer  of 
Units  held  outside  of  the  Program  to  the 
immediate  family  members  of  S&S 
Distributees,  which  is  liihited  to  spouses 
and  children  (including  step  and 
adoptive  relationships).  Applicants 
propose  to  expand  the  class  of 
immediate  family  members  of  Eligible 
Employees  who  may  invest  in  the  Elfun 
and  S&S  Funds  to  include  any  parent, 
spouse  of  a  parent,  child,  spouse  of  a 
child,  spouse^  brother,  sister,  or 
grandchild  (including  step  and  adoptive 
relationships)  ("Eligible  Family 
Members")  of  Eligible  Employees.  In 
addition,  the  order  would  permit 
Eligible  Employees  to  transfer  shares  of 
the  Elfun  and  S&S  Funds  held  by  them 
to  estate  planning  vehicles  formed  for 
the  benefit  of  lineal  descendants  of  the 
Eligible  Employees. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(13)  of  the  Act  defines 
"employees'  securities  company" 
generally  as  any  investment  company. 


or  similar  issuer,  all  of  the  outstanding 
securities  of  which  (other  than  short- 
term  paper)  are  beneficially  owned  by 
employees  or  persons  on  retainer, 
former  employees,  and  immediate 
family  of  the  employees,  persons  on 
retainer,  or  former  employees. 

2.  Section  6(b)  of  the  Act  provides 
that  the  Commission  shall  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Applicants 
state  that  the  proposal  satisfies  the 
requirements  of  section  6(b). 

3.  Applicants  state  that  an  employees' 
securities  company  is  a  labor-related 
entity  that  exists  primarily  to  promote 
the  economic  welfare  of  its  employee- 
investors.  Applicants  also  state  that  the 
requested  relief  would  permit  Eligible 
Employees  to  achieve  certain  tax  and 
economic  goals  through  the  effective  use 
of  estate  planning  tools.  Applicants  state 
that  the  requested  relief  is  consistent 
with  the  protection  of  investors  because 
permitting  Eligible  Family  Members  of 
Eligible  Employees  to  invest  in  the 
Funds,  and  Eligible  Employees  to 
transfer  shares  of  the  Funds  to  estate 
planning  vehicles  formed  for  the  benefit 
of  lineal  descendants  of  the  Eligible 
Employees,  would  preserve  the  status  of 
the  Funds  as  entities  designed  primarily 
to  promote  the  economic  welfare  of 
Eligible  Employees. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  00-31273  Filed  12-7-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  11,  2000. 

An  open  meeting  will  be  held  on 
Wednesday.  December  13,  2000,  at 
10:00  a.m.  in  Room  1C30,  the  William 
O.  Douglas  Room  and  closed  meetings 
will  be  held  on  Wednesday,  December 
13,  2000.  and  Thxu-sday,  December  14, 
2000  at  11  a.m. 

The  subject  matter  of  the  open 
meeting  will  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Russo 
Securities,  Inc.  ("RSI"),  a  registered 
broker-dealer,  and  Kimberly  Kent,  RSI's 


chief  financial  officer  and  registered 
financial  and  operations  principal. 

The  law  judge  found  that,  on  foin 
separate  dates  between  December  1995 
and  March  1996,  RSI  violated  the 
Commission's  net  capital  ruJe,  failed  to 
keep  accurate  books  and  records,  and 
failed  to  notify  the  Commission  of  its 
net  capital  and  books  and  records 
deficiencies.  The  law  judge  also  found 
that  Kent  willfully  aided  and  abetted, 
and  caused,  RSI's  violations.  The  law 
judge  fined  RSI  $100,000;  suspended 
Kent  for  one  year  from  association  with 
a  broker-dealer  or  a  member  of  a 
national  securities  exchange  or 
registered  securities  association,  and 
fined  Kent  $25,000;  and  ordered  RSI 
and  Kent  to  cease  and  desist  from  future 
similar  violations. 
1        Among  the  issues  likely  to  be  argued 
are  the  following: 

(1)  Whether  the  stock  due  to  RSI 
under  its  investment  banking 
agreements  was  "readily  convertible 
into  cash,"  and  thus  an  allowable  asset 
under  the  net  capital  nUe; 

(2)  Whether  the  net  capital  nde's         , 
provision  for  disallowing  assets  not 
"readily  convertible  into  cash"  violates 
due  process; 

(3)  Whether  Kent's  conduct  satisfied 
the  elements  of  aider  and  abettor 
liability;  and 

(4)  What  sanctions;  if  any,  are 
appropriate. 

For  further  information,  contact  Joan 
Loizeaux  at  (202)  942-0950. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  {9)(A)  and 
(10),  permit  consideration  for  the 
scheduled  matter  at  the  closed  meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
December  13,  2000  will  be: 
I       •  Post  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  14,  2000  will  be: 

•  Institution  and  settlement  of 
injunctive  actions;  and 

•  Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 


any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of- the  Secretary  at  (202) 
942-7070. 

Dated:  December  6,  2000. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  00-31485  Filed  12-6-^)0;  3:44  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Net  Tel  International,  Inc.;  Order  of 
Suspension  of  Trading 

December  5,  2000. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  acciu-ate  information 
concerning  the  securities  of  Net  Tel 
International,  Inc.  ("Net  Tel")  because 
of  questions  regarding  the  accuracy  of 
publicly  disseminated  information 
concerning,  among  other  things,  letters 
of  intent  to  acquire  businesses  entered 
into  by  Net  Tel. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  1:30  p.m.  EST,  December  5, 
2000,  through  11:59  p.m.  EST,  on 
December  18,  2000. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31408  Filed  12-€-00;  11:35  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43653;  File  No.  SR-CSE- 
00-08] 

Self-Regulatory  Organizations;  The 
Cincinnati  StocIt  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  To  Include 
CSE  Rule  11.9(u)  and  Interpretation  .01 
Thereunder  in  the  Minor  Rule  Violation 
Program 

December  1,  2000. 
L  Introduction 

On  October  13.  2000,  The  Cincinnati 
Stock  Exchange,  Incorporated  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,2  a  proposed  rule  change  to 
amend  CSE  Rule  8.15,  Imposition  of 
Fines  for  Minor  Violation(s)  of  Rules,  to 
include  CSE  Rule  11.9(u)  and 
Interpretation  .01  thereunder,  requiring 
CSE  members  to  display  certain  market 
orders  ("Market  Order  Display  Rule  "). 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  27,  2000. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule' change. 

n.  Description  of  the  Proposal 

The  CSE  proposes  to  amend  CSE  Ride 
8.15,  Imposition  of  Fines  for  Minor 
Violation(s)  of  Rides,  which  provides  for 
an  alternative  disciplinary  regimen 
involving  violations  of  Exchange  rules 
that  the  Exchange  determines  are  minor 
in  nature.  In  lieu  of  commencing  a 
disciplinary  proceeding  pursuant  to 
Rules  8.1  through  8.14,  the  Minor  Rule 
Violation  Program  ("Program")  permits 
the  Exchange  to  impose  a  fine,  not  to 
exceed  $2,500,  on  any  member,  member 
organization,  or  registered  or  non- 
registered  employee  of  a  member  or 
member  organization  ("Member")  that 
the  Exchange  determines  has  violated  a 
rule  included  in  the  Program.  Adding  a 
particular  rule  violation  to  the  Program 
in  no  way  circumscribes  the  Exchange's 
ability  to  address  violations  of  those 
rules  through  more  formal  disciplinary 
rules.  The  Program  simply  provides  the 
Exchange  with  greater  flexibility  in 
addressing  rule  violations  that  warrant  a 
stronger  regulatory  response  after  the 
issuance  of  cautionary  letters  and  yet, 
given  the  nature  of  the  violations,  do  not 
rise  to  the  level  of  requiring  formal 
disciplinary  proceedings. 

The  Exchange  proposes  to  add  the 
failure  to  properly  expose  on  the 
Exchange  or  immediately  price  improve 
certain  customer  market  orders,  as 
provided  in  Interpretation  .01  to 
Exchange  Rule  11.9(u),  to  the  list  of 
Exchange  rule  violations  and  fines 
included  in  the  Program.''  The  Exchange 
believes  that  Market  Order  Display  Rule 
violations  often  are  inadvertent  and,  in 
most  cases,  are  best  addressed  in  a 
summary  fashion.  However,  because 
Interpretation  .01  is  predicated  on  the 
Exchange's  commitment  to  promote 
customer  price  improvement 


'  15  U.S.C.  78s(bKl). 

217CFR240.19t)-4. 

'  See  Securities  Exchange  Act  Release  No.  43471 
(October  20.  2000).  65  FR  64463  (Octotjer  27,  2000). 

<  For  further  discussion  of  the  CSE's  Market  Order 
Display  Rule,  see  CSE  Regulatory  Qrcular  to 
Exchange  Members  97-07  ()une  17.  1997). 


77056 


Federal  Register / Vol.  65,  No.  237 /Friday,  December  8,  2000 /Notices 


Federal  Register /Vol.  65,  No.  237 /Friday,  December  8,  2000 /Notices 


opportunities,  violations  of  this 
Interpretation  require  sanctions  more 
rigorous  than  a  series  of  cautionary 
letters  prior  to  formal  proceedings. 

Under  the  proposal.  Exchange 
regulatory  staff  will  review  a  sampling 
of  Exchange  members'  market  orders, 
based  on  appropriate  market  conditions, 
to  determine  if  a  threshold  of  market 
order  exposure  violations  has  been 
exceeded.  Violations  that  exceed  2%  of 
all  eligible  market  orders  of  any  Member 
for  any  calendar  quarter  will  result  in  a 
$1 ,000  fine  for  that  quarter.  The  second 
quarterly  violation  within  a  rolling  12- 
month  period  will  result  in  a  $2,500 
fine.  A  third  quarterly  violation  within 
a  rolling  12-month  period  will  result  in 
a  CSE  Business  Conduct  Committee 
hearing  with  a  staff  recommendation  of 
a  $10,000  fine.5 

The  minor  rule  violation  fine 
schedule  is  merely  a  recommended 
schedule;  fines  of  more  or  less  than  the 
recommended  amoimt  can  be  imposed 
(up  to  a  $2,500  maximum)  in 
appropriate  situations.  Also,  the 
Exchange  reserves  the  right  to  proceed 
with  formal  disciplinary  action  when,  in 
the  Exchange's  opinion,  circximstances 
warrant  a  more  severe  level  of  sanction 
or  remedial  action. 

m.  Discussion 

The  Commission  has  reviewed 
carefully  the  CSE's  proposed  rule 
change  and  finds,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.**  In  particular,  the 
commission  finds  the  proposal  is 
consistent  with  sections  6(b)(5), ^ 
6(b)(6),8  6(b)(7),9  and  6(d)(l),io  of  the 
Act. 


^  While  the  Exchange  will  collect  data  on  a  daily 
basis,  the  Exchange's  initial  sampling  will  consist 
of  a  review  of  data  collected  for  two  days  per 
week — the  day  with  the  most  violations,  and  the 
day  with  the  fewest.  Based  on  the  Exchange's 
analysis  of  this  information,  the  Exchange  will 
determine  if  the  violations  exceed  2%  of  all  eligible 
market  orders  for  each  calendar  quarter.  The 
Exchange  plans  eventually  to  determine  violations 
based  on  information  collected  daily,  rather  than  on 
a  partial  sample,  with  March  2001  as  the  proposed 
target  date.  See  telephone  conversation  among 
leffrey  Brown.  Vice  President,  Regulation  and 
General  Counsel.  CSE,  )ames  Flynn.  Staff  Attorney. 
CSE  and  Katherine  England,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"),  SEC 
and  loseph  Morra.  Special  Counsel.  Division,  SEC. 
November  30,  2000. 

^In  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c{f). 

'  15  U.S.C.  78f(b)(5). 

•  15  U.S.C.  78f(b)(6). 

»15  U.S.C.  78f(b)(7). 

'"15  U.S.C  78f(d)(l). 


Section  6(b)(5)  requires  that  the  rules 
of  an  exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  the  proposal  is 
consistent  with  section  6(b)(5)  because 
it  vdll  augment  the  Exchange's  ability  to 
police  its  market,  and  will  allow  greater 
flexibility  in  responding  to  violations  of 
the  Market  Order  Display  Rule. 

Section  6(b)(6)  requires  that  the  rules 
of  an  exchange  provide  that  its  members 
and  persons  associated  with  its 
members  shall  be  appropriately 
disciplined  for  violations  of 
Commission  and  Exchange  rules. 
Including  violations  of  the  Market  Order 
Display  Rule  in  the  Program  should  give 
the  Exchange  the  ability  to  treat 
violations  of  the  Rule  in  a  summary 
fashion,  but  retain  the  flexibility  to 
address  more  egregious  violations  of  the 
Rule  with  more  severe  sanctions  where 
appropriate. 

In  addition,  the  Commission  believes 
that  the  proposal  provides  a  reasonable 
procedure  for  the  discipline  of  Members 
consistent  with  sections  6(b)(7)  and 
6(d)(1)  of  the  Act.  Section  6(b)(7) 
requires  the  rules  of  an  eschange  to  be 
in  accordance  with  the  provisions 
Section  6(d),  and,  in  general,  to  provide 
a  fair  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members.  Section  6(d)(1)  requires  that, 
in  any  proceeding  by  an  exchange  to 
determine  whether  a  member  should  be 
disciplined,  the  exchange  must  bring 
specific  charges,  notify  the  member  of 
those  charges,  and  give  the  member  an 
opportunity  to  defend  against  the 
charges.  Because  CSE  Rule  8.15 
provides  procedural  safeguards  to  the 
Member  being  fined,  and  allows  the 
Member  who  is  disciplined  to  request 
full  hearing  on  the  matter,  the 
Commission  believes  the  proposal  is 
both  reasonable  and  consistent  with 
sections  6(b)(7)  and  6(d)(1). 

The  Commission  notes  that  by 
allowing  the  CSE  to  address  violations 
of  the  Market  Order  Display  Rule  imder 
the  Program,  the  Commission  in  no  way 
minimizes  the  importance  of 
compliance  with  the  Rule,  and  all  other 
Rules  subject  to  the  imposition  of  fines 
under  the  Program.  The  Commission 
believes  that  the  violation  of  any 
Exchange  and/or  Commission  Rule  is  a 
serious  matter.  However,  in  an  effort  to 
provide  the  Exchange  with  greater 
flexibility  in  addressing  certain 
violations,  the  Program  provides  a 
reasonable  means  to  address  rule 
violations  that  do  not  rise  to  the  level  of 


requiring  formal  disciplinay 
proceedings.  The  Commission  expects 
that  the  CSE  will  continue  to  conduct 
surveillance  with  due  diligence,  and 
make  a  determination  based  on  its 
findings  whether  fines  of  more  or  less 
the  recommended  amount  are 
appropriate  for  violation  of  the  Market 
Order  Display  Rule  on  a  case  by  case 
basis,  or  if  a  violation  requires  formal 
disciplinary  action. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  "  that  the 
proposed  rule  change  (SR-CSE-00-08) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-31297  Filed  12-7-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^^659;  File  No.  SR-ISE- 
00-14) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC, 
Relating  to  Listing  Procedures 

December  4,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
15,  2000,  the  International  Securities 
Exchange  LLC  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  amend  the 
procedures  by  which  it  lists  options  to 
conform  its  procedures  to  those 
currently  in  place  at  the  other  options 
exchanges.  The  text  of  the  proposed  rule 
change  is  available  at  the  Commission 
and  the  ISE. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 
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In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  ISE  proposes  to  amend  its  listing 
procedures  to  conform  to  the  procedures 
employed  by  the  American  Stock 
Exchange  LLC,  the  Chicago  Board 
Options  Exchange,  Incorporated,  the 
Pacific  Exchange,  Inc.,  and  the 
Philadelphia  Stock  Exchange,  Inc.  These 
exchanges  long  have  followed  the 
imiform  listing  procedures  contained  in 
the  Joint  Exchemge  Options  Plan 
("Plan"),  which  the  Commission  has 
approved  as  rules  of  each  of  those 
exchanges.^  However,  the  Plan 
historiccdly  focused  on  the  listing  of 
new  options,  not  the  listing  of  options 
already  trading  on  another  exchange. 
Among  other  things,  the  Plan's 
procedures  require  an  exchange  listing 
an  option  to  inform  The  Options 
Clearing  Corporation  ("OCC")  of  the 
proposed  listing,  as  well  as  to  provide 
notice  of  the  listing  to  all  the  other 
markets. 

The  ISE  adopted  the  Plan,  with 
certain  modifications,  prior  to  its  launch 
of  trading.  The  most  significant 
modification  in  the  ISE's  version  of  the 
Plan  relates  to  the  listing  of  options 
already  trading  on  another  exchange 
("multiple-listing  procedures").  While 
the  other  exchanges  have  followed 
informal  procedures  regarding  multiple 
listings  (primarily  the  requirement  to 
provide  each  other  with  three  days 
notice  of  proposed  multiple  listings  that 
have  been  trading  for  more  than  ten 
days),  the  multiple-listing  procedures 
are  not  included  in  the  Plan.  The  ISE 
codified  the  multiple-listing  procedures 
in  its  rules,  which  the  Commission 


approved  as  part  of  the  ISE's 
registration.'* 

The  four  other  options  exchanges 
recently  settled  an  enforcement  action 
with  the  Commission  and  an  antitrust 
action  with  the  Department  of  Justice  in 
which  the  government  claimed,  among 
other  things,  that  the  Plan  contains 
anticompetitive  elements.  The 
Commission  mandated  that  the  four 
exchanges  work  together,  and  with  the 
ISE,  to  eliminate  these  anticompetitive 
provisions. 5  One  anticompetitive 
provision  that  the  Commission 
identified  is  the  requirement  that 
exchanges  provide  three-days  notice  of 
a  proposed  multiple  listing.  To  address 
this  concern,  the  other  exchanges  have 
received  no-action  letters  from 
Commission  staff  allowing  them  to  list 
a  multiply-traded  option  with  one  days 
notice  of  the  intention  to  list  an  option 
class  to  OCC  and  the  other  exchanges 
listing  that  option.  The  ISE  must  amend 
its  rules  to  achieve  this  same  result 
because  it  has  codified  the  three  days 
notice  provision  for  multiple  listings  in 
its  rules.  The  Proposed  rule  change  will 
conform  the  ISE's  listing  procedures  to 
those  of  the  other  exchanges  by 
providing  for  one  days  notice  to  OCC 
and  the  other  listing  exchanges  of  a  new 
multiple  listing. 

In  addition,  the  ISE  is  also  proposing 
to  eliminate  the  prohibition  against  any 
exchange  that  was  not  a  selecting  or 
joining  exchange  commencing  trading 
the  selected  option  prior  to  the  eighth 
business  day  following  notification  by 
the  selecting  and/or  joining  exchanges 
of  the  intention  to  certify  the  option. 
The  Exchange  believes  that  this  change 
will  conform  its  listing  practices  to 
those  of  the  other  options  exchanges. 

2.  Basis 

The  Exchange  believes  the  basis  for 
the  proposed  rule  change  is  the 
requirement  imder  section  6(b)(5)  of  the 
Act  6  that  an  exchange  have  rules  that 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  JFoster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 


» 15  U.S.C.  78s(h)(2). 
"  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  29698 
(September  17,  1991).  56  FR  48594  (September  25, 
1991). 


■*  See  Securities  Exchange  Act  Release  No.  42455 
(February  24,  2000),  65  FR  11388  (March  2,  2000) 
(at  note  144  and  accomijanying  text). 

'  Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000). 

6  15U.S.C.  78f(b)(5). 


general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited  or 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  the  date  of  filing;  and  (4)  the 
Exchange  provided  the  Commission 
with  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  the  proposed 
rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
act  7  and  Rule  19b-4(f)(6) «  thereunder. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  ISE  has  requested  that  the 
Commission  accelerate  the  operative 
date  of  the  proposed  rule  change.  The 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and 
therefore  finds  good  cause  to  designate 
the  proposal  to  become  immediately 
operative  upon  filing.  Acceleration  of 
the  operative  date  will  ensure  that  the 
ISE's  listing  procedures  for  multiply 
traded  options  conform  to  the  listing 
procedures  of  the  other  options 
exchanges.  For  these  reasons,  the 
Commission  finds  good  cause  to 
designate  that  the  proposal  become 
immediately  operative  upon  filing.* 


M5  U.S.C.  78s(b)(3)(A). 

•17CFR240.19b-*(f)(6). 

0  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
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rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  ttie 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  the  File  No. 
SR-ISE-00-14  and  should  be  submitted 
by  December  29.  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-31298  Filed  12-7-00;  8:45  am) 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  immediate  Effectiveness 
of  a  Proposed  Rule  Ctiange  Relating  to 
Investment  of  Excess  Funds  and  to 
Procedures  Applicable  to  the 
Safeguarding  of  Such  Investments 

November  29.  2000. 

Piursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  notice  is  hereby  given  that  on 
October  5,  2000,  the  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  OCC  to  amend  its  By-Laws  to 
expand  the  types  of  investments  that 
OCC  may  make  its  funds  in  excess  of 
those  needed  for  working  capital  and  to 
update  the  procedures  applicable  to  the 
safeguarding  of  such  investments.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
expand  the  types  of  investments  that 
OCC  is  permitted  to  make  its  funds  in 
excess  of  those  needed  for  working 
capital  and  to  update  the  procedures 
applicable  to  the  safeguarding  of  such 
investments. 

Article  IX,  section  1(a)  currently 
provides  that  the  board  of  directors  may 
invest  OCC's  excess  funds  in 
Government  securities.  The  By-Laws  are 
amended  to  allow  the  board  or  a 
committee  thereof  to  approve  the 
investment  of  OCC's  funds  in  other 
securities  or  financial  instruments.  This 
change  permits  portfolio  diversification 
and  allows  OCC  to  hedge  its  obligation 
under  stock-based  compensation  plans. 
The  By-Laws  are  further  amended  to 
explicitly  allow  OCC  to  hold  securities 
in  accounts  at  registered  broker-dealers. 
Section  1(a)  currently  provides  that  one 
director  (other  than  the  Management 
Director)  must  act  jointly  with  an  officer 
of  OCC  to  access  or  withdraw  securities 
that  are  the  property  of  OCC.  Section 
1(a)  is  being  amended  to  allow 
withdrawals  by  joint  action  of  an  officer 
'  of  the  rank  of  vice  president  or  above 


'»17CFR200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 


*  A  copy  of  the  text  of  OCC's  proposed  rule 
change  and  the  attached  exhibit  are  available  at  the 
Commission's  Public  Reference  Section  or  through 
OCC. 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 


and  the  treasurer  or  an  assistant 
treasurer. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  1 7A  of  the  Act  because  it 
provides  reasonable  procedures 
governing  the  investment  of  OCC  hinds 
in  excess  of  those  needed  for  working 
capital  and  for  the  safeguarding  of  such 
investments. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Act  and  Rule  19b- 
4(f)(3)  thereimder  as  it  is  concerned 
solely  with  the  administration  of  a  self- 
regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  than  those 
that  may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 


450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No. 
SR-OCC-00-11  and  should  be 
submitted  by  December  29,  2000. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-31276  Filed  12-7-00;  8:45  am] 
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Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Philadelphia  Stock 
Exchange,  Inc.  To  Disengage  Its 
Automatic  Execution  System  ('AUTO- 
X")  for  a  Period  of  Thirty  Seconds 
After  the  Number  of  Contracts 
Automatically  Executed  in  a  Given 
Option  Meets  the  AUTO-X  Minimum 
Guarantee  for  That  Option 

December  1,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  October 
30.  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange")  ' 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  November  27,  2000.  the  Phk  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  Richard  S.  Rudolph,  Counsel. 
Phlx,  to  Nancy  J.  Sanow.  Assistant  Director. 
Division  of  Market  Regulation.  Commission,  dated 
November  24.  2000  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Phlx  clarified  certain  aspects 
of  the  proposed  rule  change.  Among  other  things, 
Amendment  No.  1:  (i)  Specifies  the  number  of,  and 
selection  criteria  for,  options  selected  for  the  pilot 
program;  (ii)  represents  that  the  Exchange  will  post 
on  its  website  a  list  of  options  included  in  the 
program  and  will  issue  a  circular  to  this  effect;  (ii) 
clarifies  that  orders  received  by  AUTO-X  that 
exceed  the  minimum  guarantee  will  receive  a 
partial  automatic  execution;  and  (iv)  clarifies  that 
upon  the  implementation  of  quotes  with  size, 
initially  size  will  not  be  decremented,  and  the 
specialist  will  be  responsible  to  fill  orders  at  its 
disseminated  quote  up  to  the  disseminated  size. 


interested  persons  and  to  approve  the 
amended  proposal  on  an  accelerated 
basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  a  systems  change 
to  "AUTO-X,"  the  automatic  execution 
feature  of  the  Exchange's  Automated 
Options  Market  System  ("AUTOM"),^ 
that  would  disengage  AUTO-X  for  a 
period  of  thirty  seconds  after  the 
number  of  contracts  automatically 
executed  in  a  given  option  meets  the 
AUTO-X  minimum  guarantee  for  that 
option.  During  such  thirty-second 
period,  all  orders  received  via  AUTOM 
would  be  executed  manually  by  the 
specialist.  The  Exchange  proposes  to 
implement  the  systems  change  on  a  six- 
month  pilot  basis  initially  involving 
fifteen  to  thirty  options  approved  by  the 
Exchange's  Options  Committee.  ^ 
AUTOM  users  would  be  notified  of  the 
systems  change  and  of  the  options 
included  in  the  pilot  program  through 
the  issuance  of  a  regulatory  circular  and 
on  the  Exchange's  website.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements' may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  enable  the  Exchange  to  take 
a  first  step  towards  the  implementation 


•  AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AUTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature,  AUTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in'AUTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

5  See  Amendment  No.  1,  supra  note  3. 

^  See  Amendment  No.  1.  supra  note  3. 


of  the  dissemination  of  options 
quotations  with  size,  as  expected  to  be 
made  available  by  the  Options  Price 
Reporting  Authority  ("OPRA")  in 
January,  2001.  It  is  anticipated  that  the 
systems  change  would  assist  specialists 
in  maintaining  fair  and  orderly  markets 
during  peak  market  activity,  by  allowing 
specialists  to  execute  orders  delivered 
via  AUTOM  manually  for  a  limited 
period  of  time  after  the  AUTO-X 
minimum  guarantee  is  met. 

The  Exchange's  Options  Committee, 
pursuant  to  its  authority  under 
Exchange  Rule  1080(c), ^  has  determined 
to  propose  the  implementation  of  a 
limited  pilot  program  that  would 
include  the  following  features: 

•  Once  an  automatic  execution  occurs 
via  AUTO-X  in  an  option,  the  system 
would  begin  a  "counting"  program, 
which  would  count  the  number  of 
contracts  executed  automatically  for 
that  option,  up  to  the  AUTO-X 
guarantee,  regardless  of  the  number  of 
executions. 

•  When  the  number  of  contracts 
executed  automatically  for  that  option 
meets  the  AUTO-X  guarantee  (for 
example,  fifty  contracts  executed) 
within  a  fifteen  second  time  ft'ame,  the 
system  would  cease  to  automatically 
execute  for  that  option,  and  would  drop 
all  AUTO-X  eligible  orders  in  that 
option  for  manual  handling  by  the 
specialist  for  a  period  of  thirty  seconds 
to  enable  the  specialist  to  refresh  quotes 
in  that  option.® 

•  Upon  the  expiration  of  thirty 
seconds,  automatic  executions  would 
resume  and  the  "counting"  program 
would  be  set  to  zero  and  begin  counting 
the  number  of  contracts  executed 
automatically  within  a  fifteen  second 
time  frame  again,  up  to  the  AUTO-X 
guarantee. 

•  Again,  when  the  number  of 
contracts  automatically  executed  meets 
the  AUTO-X  guarantee  within  a  fifteen 
second  time  frame,  the  system  would 
drop  all  subsequent  AUTO-X  eligible 
orders  for  manual  handling  by  the 
specialist  for  a  period  of  thirty  seconds. 

The  Exchange  believes  that  the  pilot 
program  set  forth  above  would  enable 
the  Exchange  to  take  a  first  step  towards 
the  implementation  of  options 
quotations  that  include  size  [i.e.,  the 
number  of  contracts  generally  available 


'Exchange  Rule  1080(c)  provides,  in  relevant 
part,  that  "Itlhe  Options  Committee  may  for  any 
period  restrict  the  use  of  AUTO-X  on  the  Exchange 
in  any  option  series."  See  Securities  Exchange  Act 
Release  No.  38792  (June  30.  1997).  62  FR  36602 
(July  8.  1997)  (SR-Phlx-97-24). 

"Any  orders  delivered  in  excess  of  the  minimum 
AUTO-X  guarantee  will  be  executed  to  the 
guaranteed  amount  and  the  excess  will  be  dropped 
to  the  specialist  for  manual  execution.  See 
Amendment  No.  1 .  supra  note  3. 
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at  the  posted  bid  and  ask  for  a  given 
option).  Currently,  options  quotations 
are  disseminated  without  size.^  The 
"counting"  feature  of  the  proposed 
system  change  would  function  to 
disengage  AUTO-X  for  a  period  of  thirty 
seconds  in  a  given  option  once  the 
number  of  contracts  automatically 
executed  meets  the  AUTO-X  guarantee 
for  that  option  within  a  fifteen-second 
time  frame.  A  similar  "counting" 
mechanism  is  expected  to  be  utilized 
upon  the  implementation  of  the 
dissemination  of  options  quotations 
with  size.  Thus,  the  proposed  pilot 
program  should  allow  the  Exchange  to 
begin  the  process  of  moving  towards  the 
implementation  of  quotations  with 
size.^° 

It  is  also  anticipated  that  the  system 
change  would  assist  specialists  in 
maintaining  fair  and  orderly  markets 
during  peak  market  activity,  by  allowing 
specialists  to  execute  orders  delivered 
via  AUTOM  manually  for  a  limited 
period  of  time  after  the  AUTO-X 
minimum  guarantee  is  met  to  enable 
specialists  to  refresh  their  quotes. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  *  *  in  general,  and 
with  section  6(b)(5)  in  particular,^^  in 
that  it  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  protect 
investors  and  the  public  interest  and 
promote  just  and  equitable  principles  of 
trade  by  enabling  the  Exchange  to 
prepare  for  the  dissemination  of  option 
quotes  with  size,  and  by  enabling 
Exchange  specialists  to  maintain  fair 
and  orderly  markets  during  periods  of 
peak  market  activity. 


"Currently,  Exchange  specialists  and  registered 
options  traders  ("ROTs")  are  required  to  fill  orders 
at  the  best  market  to  a  minimum  of  ten  contracts. 
See  Exchange  Rule  1015(a).  Exchange  Rule  1080(c) 
provides  that  orders  with  a  size  of  up  to  seventy- 
five  contracts,  subject  to  the  approval  of  the  Options 
Committee,  are  eligible  for  automatic  execution  via 
AUTO-X.  However,  quotations  disseminated  for 
options  do  not  currently  reflect  the  minimum 
AUTO-X  size  gijarantee  for  a  given  option,  or  any 
size.  Rather,  AUTOM  customers  are  advised  of  the 
minimiun  size  guarantee  by  way  of  regularly 
published  memoranda  that  include  a  list  of  all 
AUTO-X  eligible  options  and  the  minimum 
guaranteed  AUTO-X  size  for  each  such  option.  A 
major  OPRA  enhancement  to  the  dissemination  of 
quotations,  to  include  size,  is  anticipated  in 
January,  2001 . 

■0  Specialists  will  be  required  to  fill  orders  up  to 
the  AUTO-X  guarantee  size.  Upon  the 
implementation  of  quotes  with  size,  initially  size 
will  not  be  decremented,  and  the  specialist  will  be 
responsible  to  fill  orders  at  the  disseminated  quote 
up  to  the  disseminated  size.  See  Amendment  No. 
1,  supra  note  3. 

"  15  U.S.C.  78f(b). 

"  15  U.S.C  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  or 
solicit  any  written  comments  on  the 
proposed  rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  thay  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Phbc-00-96  and  should  be 
submitted  by  December  29,  2000. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Act,  which  requires  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  ft^e  and  open  market 
and  a  national  securities  system,  and 
protect  investors  and  the  public 
interest. '3  The  Commission  believes 
that  the  proposed  rule  change  should 
help  the  Exchange  to  prepare  for 


disseminating  its  options  quotes  with 
size.  In  addition,  the  Commission 
believes  that  the  proposal  may  assist 
specialists  in  maintaining  fair  and 
orderly  markets  during  periods  of  peak 
market  activity. 

The  Commission  notes  that  the 
Exchange  is  implementing  the  proposed 
systems  change  to  AUTO-X  on  a  pilot 
basis  in  a  limited  number  of  options, 
which  should  enable  the  Phlx  to 
evaluate  the  program's  effectiveness 
with  respect  to  dissemination  of 
quotations  with  size,  and  whether  the 
change  is  assisting  its  specialists  in 
maintaining  a  fair  and  orderly  market. 
Specifically,  the  Commission  notes  that 
the  Exchange  has  represented  that  it 
will  evaluate  the  pilot  progreun  by 
reviewing  specialists'  performance  in 
the  selected  options,  and  by  monitoring 
and  complaints  relating  to  the  pilot 
program.  Furthermore,  the  Commission 
believes  that  the  Phlx  has  provided 
adequate  notice  of  the  proposed  change 
to  AUTO-X  to  members,  member 
organizations,  and  the  public.  The 
Commission  notes  that  the  Exchange 
has  represented  that  it  will  post  on  its 
website  a  list  of  options  included  in  the 
pilot  program,  as  well  as  issue  a  circular 
to  this  effect  to  members,  member 
organizations,  participants,  and 
participant  organizations. 

Finally,  the  Commission,  pursuant  to 
section  19(b)(2)  of  the  Act,'''  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.'^  The 
Commission  believes  that  granting 
accelerated  approval  to  this  pilot 
program  will  allow  Phlx  to  evaluate, 
without  delay,  the  effectiveness  of  this 
systems  change  to  AUTO-X  and 
whether  the  change  allows  Phlx 
specialists  the  opportunity  to  update 
their  quotes  and  maintain  a  fair  and 
orderly  market.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  section  19(b)(2) 
of  the  Act, '8  to  approve  the  proposal  on 
an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,!^  that  the 
proposed  rule  change  (SR-Phbc-00-96) 
and  Amendment  No.  1  thereto,  are 
hereby  approved  on  an  accelerated 
basis. 


■ns  U.S.C.  78f(b)(5). 


'«15U..S.C.  788(b)(2). 

'^  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

">  15  U.S.C.  78s(b){2). 

"Id. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-31299  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  SSA  Reports  Clearance 
Officer  and  to  the  OMB  Desk  Officer  at 
the  following  addresses: 

(OMB) 

Attn:  Desk  Officer  for  SSA.  New 
Executive  Office  Building,  Room 
10230,725  17th  St.,  NW., 
Washington,  DC  20503 

(SSA) 

Social  Security  Administration, 

DCFAM,  Attn:  Frederick  W. 

Brickenkamp,  l-A-21  Operations 

Bldg.,  6401  Security  Blvd.,  Baltimore, 

MD  21235 

I.  The  information  collection  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Your  comments  should  be  submitted  to 
SSA  within  60  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  collection  instrument  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965—4145,  or  by  writing  to  him  at  the 
address  listed  above. 

Application  Statement  for  Child's 
Insurance  Benefits — 0960-0010.  Title  II 
of  the  Social  Security  Act  provides  for 
payment  of  monthly  benefits  to  the 
children  of  an  insured  retired,  disabled 
or  deceased  worker,  if  certain 
conditions  are  met.  The  form  SSA— 4-BK 


is  used  by  the  Social  Seciu-ity 
Administration  to  collect  information 
needed  to  determine  whether  the  child 
or  children  are  entitled  to  benefits.  The 
respondents  are  children  of  the  worker 
or  individuals  who  complete  this  form 
on  their  behalf. 


Numtjer  of  Respond- 
ents   

Frequency  of  Re- 
sponse   

Average  Burden  Per 
Response  (min- 
utes)   

Estimated  Annual 
Burden  (hours)  


Life 
claims 


Death 
claims 


925,000       815.000 


1 


.     10.5 
161,875 


15.5 
210,542 


>"  17  CFR  20O.3O-3(a)(12). 


II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  conmients  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him  at 
the  address  listed  above. 

1 .  Application  for  Lump  Sum  Death 
Payment— 0960-0013.  The  information 
collected  on  form  SSA-8  by  the  Social 
Security  Administration  is  required  to 
authorize  payment  of  a  lump-sum  death 
benefit  to  a  widow,  widower,  or 
children  as  defined  in  section  202(i)  of 
the  Social  Security  Act.  The 
respondents  are  widows,  widowers  or 
children  who  apply  for  a  lump-sum 
death  payment. 

Number  of  Respondents:  43,850. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  7,308 
hours. 

2.  Request  for  Replacement  SSA- 
1099/SSA-1042S  Social  Security 
Benefits  Statement — 0960-0583.  The 
information  requested  by  the  Social 
Security  Administration  (SSA)  via  the 
Internet  will  be  used  to  verify  identity 
and  to  provide  replacement  copies  of 
Form  SSA-1099/SSA-1042,  which  are 
needed  to  prepare  Federal  tax  returns. 
This  Internet  option  to  request  a 
replacement  SSA-1099/SSA-1042  will 
eliminate  the  need  for  a  phone  call  to 

a  teleservice  center  or  a  visit  to  a  field 
office.  The  respondents  are  beneficiaries 
who  request  a  replacement  SSA-1099/ 
1042  via  the  iptemet. 

Number  of  Respondents:  7,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  583  hours. 


Dated:  December  4,  2000. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer 

[FR  Doc.  00-31307  Filed  12-7-00;  8:45  am] 

BILUNC  CODE  41B1-02-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  of  Waiver  of  Aeronautical 
Land-Use  Assurance  Lebanon 
Municipal  Airport,  West  Lebanon,  NH 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Request  for  public  comments. 
Notice  of  intent  of  waiver  with  respect 
to  land. 

SUMMARY:  The  FAA  is  considering  a 
proposal  that  a  portion  of  airport 
property  (approximately  2.06  acres 
located  on  the  South  side  of  the 
Terminal  Road)  is  no  longer  needed  for 
aeronautical  use.  as  shown  on  the 
Airport  Layout  Plan.  There  appear  to  be 
no  impacts  to  the  airport  by  allowing 
the  disposal  of  the  property.  The  land 
was  acquired  under  FAA  Project  No.  9- 
27-006-6002  (portion  of  Parcel  No.  7) 
on  September  2,  1960. 

In  accordance  with  section  47107(h) 
of  tide  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  thirty  (30)  days  before 
modifying  the  land-use  assurance  which 
requires  that  the  property  be  used  for  an 
aeronautical  purpose.  The  piupose  of 
the  release  of  land  will  provide  the 
abutting  developer  more  flexibility  in 
construction  of  his  facility  by  allowing 
the  set-back  lines  to  be  closer  to  Airport 
Road. 

DATES:  Comments  must  be  received  on 
or  before  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  R.  Witte,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
Telephone  No.  781-238-7624/Fax  781- 
238-7608.  Documents  reflecting  the 
proposed  FAA  action  may  be  reviewed 
in  person  at  16  New  England  Executive 
Park,  Burlington,  Massachusetts  or  at 
the  Lebanon  Municipal  Airport,  West 
Lebanon,  New  Hampshire. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  in 
considering  the  release  of  the  subject 
airport  property  at  Lebanon  Municipal 
Airport,  West  Lebanon,  New 
Hampshire.  The  disposition  of  proceeds 
from  the  disposal  of  airport  property 
will  be  in  accordance  with  FAA's  Policy 
and  Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16, 1999. 


77062 
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Issued  in  Burlington,  Massachusetts  on 
November  28,  2000. 
Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 

Region. 

[FR  Doc.  00-31300  Filed  12-7-00;  8:45  am) 

BILUNG  CODE  4910-1 3-W 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-66] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Piirsuant  to  FAA's  rulemaking 
provisions  governing  the  application 
processing,  and  disposition  of  petitions 
for  exemption  Fart  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  simimary  is  intended  to  affect 
the  legal  status  of  any  petition  or  its 
final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  31,  2000. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. 

, 800  Independence 

Avenue,  SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawrls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
sections  11.85  and  11.91  or  part  11  of 
14  CFR. 


Issued  in  Washington,  D.C.,  on  December 
5,  2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docicef  No.;  301 70. 

Petitioner:  Visiting  Niuse  Association. 

Section  of  the  14  CFR  Affected:  14 
CFR  §§  135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  VNA  to  conduct 
local  sightseeing  flights  at  Martin 
County  Airport  for  the  two-day  Stuart 
Air  Show  in  November  2000,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  emd 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  11/07/00,  Exemption  No.  7379. 

Docket  No.:  30046. 

Petitioner:  Tuscaloosa  County 
Sheriffs  Office. 

Section  of  the  14  CFR  Affected:  14 
CFR  §45.29. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Sheriffs 
Office  to  operate  its  Cessna  182  airplane 
(Registration  No.  163TC)  displaying  2  or 
3-inch-high  nationality  and  registration 
markings  on  the  tail  section  of  the 
airplane  instead  of  the  12-inch-high 
markings  required  by  the  regulation. 

Denial,  08/11/00,  Exemption  No.  7311 

Docket  No.:  30100. 

Petitioner:  Ohio  Council  on 
Aeronautical  Education. 

Section  of  the  14  CFR  Affected:  14 
CFR  §  135.251,  135.255,  135.353,  and 
appendixes  *  and  J  to  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  OCAE  to  conduct 
local  sightseeing  flights  at  Don  Scott 
Airport,  Columbus,  Ohio  for  a  one-day 
Career  and  Aviation  Education  Day 
event  in  November  2000,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Gmnt,  11/14/00,  Exemption  No.  7318. 

IFR  Doc.  00-31301  Filed  12-07-00;  8:45  am) 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-67] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  Part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  piu-pose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities, 
neither  publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  31,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  conunents.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^47-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  D.C.  on  December  5, 
2000. 

Donald  P.  Byrne, 
AssistantChief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No. :  FAA-2000-8083. 


Petitioner:  Monterey  Bay  Chapter  of 
the  International  Organization  of  the 
Ninety-Nines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§§  135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Monterey  Bay 
99s  to  conduct  local  sightseeing  flights 
at  Watsonville  Airport  for  a  two-day  _. 
Nickel-a-Poimd  airlift  in  November 
2000,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant.  11/07/2000.  Exemption  No. 
7380 

[FR  Doc.  00-31302  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-68] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  of  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  31,  2000. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 


received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://sms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.,  on  December  5. 
2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2000-8218. 

Petitioner:  Bombardier  Aerospace, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought:  To 
relieve  Bombardier  Aerospace,  Inc., 
from  the  requirements  of  14  CFR 
25.1435(b)(1)  for  static  testing  of  a 
complete  hydraulic  system  to  1.5  times 
the  design  operating  pressure  for  the 
CL-600-2D24  (Regional  Jet  CRJ-900) 
airplane. 

[FR  Doc.  00-31303  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-69] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  Part  11  of  Title  14,  Code 


of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simmiary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  31.  2000. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

This  notice  is  published  pursuant  to 
sections  11.85  and  11.91  of  part  11  of  14 
CFR. 

Issued  in  Washington,  D.C.  on  December 
5.  2000. 

Donald  P.  Byrne. 

Assistan  t  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  30128. 

Petitioner:  EAA  Warbirds  of  America 
Squadron  14,  Inc. 

Section  of  the  14  CFR  Affected:  14 
CFR  §  61.63(d)(5)  and  part  125. 

Description  of  Relief  Sought:  To 
permit  Squadron  14  pilots  to  conduct 
nonstop  sightseeing  or  demonstration 
flights  for  compensation  or  hire  within 
25  miles  of  the  departure  airport  in 
Squadron  14's  Douglas  DC-3  airplane 
(Registration  No.  N2805J,  Serial  No. 
20835)  without  those  pilots  having 
completed  the  practical  test  for  a  DC-3 
type  rating  in  actual  or  simulated 
instrument  conditions. 
[FR  Doc.  00-31304  Filed  12-7-00;  8:45  am] 

BILUNG  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
Announcement  of  1-69  Status 

AGENCY:  Federal  Highway 

Administration,  DOT. 

ACTION:  Announcement  of  1-69  Status. 

summary:  The  purpose  of  this 
announcement  is  to  provide  information 
on  the  status  of  Interstate  69,  a 
transcontinental  highway  corridor 
designated  by  the  U.S.  Congress  to 
extend  from  the  U.S. /Canadian  border  to 
the  U.S. /Mexican  border.  The  public  is 
invited  to  participate  in  FHWA  NEPA 
process,  and  to  contact  the  States 
through  which  the  corridor  nms  for 
specific  project  information. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  addresses. 
FOR  FURTHER  INFORMATION  CONTACT:  K. 
Lynn  Berry,  Conmiunity  Impact 
Specialist,  Federal  Highway 
Administration,  Southern  Resource 
Center,  61  Forsyth  Street,  Suite  17T26, 
Atlanta,  GA,  30303,  Telephone:  (404) 
562-3618,  E-mail: 
klynn .  berry® fh  wa  .dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Highway  Administration 
(FHWAThas  initiated  the  project 
planning,  development,  and 
decisionmaking  process  for  numerous 
transportation  projects  related  to  a 
transcontinental  highway  corridor, 
designated  as  1-69.  The  corridor  has 
been  defined  by  the  United  States 
Congress  to  extend  from  Port  Huron, 
Michigan  (bordering  Samia,  Ontario, 
Canada)  to  the  Lower  Rio  Grande  Valley 
in  Texas  at  the  Mexican  border,  a 
distance  of  more  than  1600  miles. 

The  1-69  corridor  (originally  known 
as  Corridor  18)  was  designated  by  the 
U.S.  Congress  as  a  High-Priority 
Corridor  of  National  Significance  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  It  was 
further  defined  in  the  National  Highway 
System  Designation  Act  of  1995  and  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  in  1998.  The  1-69 
Corridor  has  been  identified  to  address 
the  transportation  needs  associated  with 
the  increase  in  goods  movements 
between  the  three  partners  (U.S.A., 
Mexico,  and  Canada)  to  the  North 
American  Free  Trade  Agreement  of 
1992.  It  is  also  a  key  transportation 
recommendation  of  the  Clinton 
Administration's  Delta  Initiative,  which 
is  aimed  at  the  revitalization  and 
economic  development  of  the  Lower 
Mississippi  Delta  Region.  The  overall 
purpose  of  1-69  corridor  is  to  improve 
international  and  interstate  trade  in 


accordance  with  national  and  state 
goals;  and  to  facilitate  economic 
development  in  accordance  with  state, 
regional,  and  local  policies,  plans  and 
surface  transportation  consistent  with 
national,  state,  regional,  local  needs  and 
with  congressional  designation  of  the 
corridor. 

Several  studies  were  conducted  that 
informed  the  authorizing  legislation. 
They  include  the  1995  Corridor  18 
Feasibility  Study,  a  1996  Corridor  20 
Feasibility  Study,  and  the  Corridor  18 
Special  Issues  Study,  completed  in 
1997. 

Per  the  legislative  authorities,  the 
current  definition  of  1-69  stipulates  the 
following: 

•  Includes  the  existing  1-69  facility 
from  Indianapolis  to  Port  Huron, 
Michigan/Samia,  Ontario,  Canada; 

•  Includes  the  1-94  facility  from  Port 
Hxu-on,  through  Detroit  (including  the 
Ambassador  Bridge  interchange)  to 
Chicago,  Illinois; 

•  A  new  Interstate  route  (1-69)  from 
Indianapolis  to  the  Lower  Rio  Grande 
Valley  serving  the  following: 

— Evansville,  Indiana, 

— Memphis,  Tennessee, 

— Shreveport/Bossier  City,  Louisiana, 

— Houston,  Texas. 

The  route  would  pass  through 
Mississippi  and  Arkansas  between 
Memphis  and  Shreveport/Bossier  City. 

•  Requires  that  in  Tennessee, 
Mississippi,  Arkansas  and  Louisiana, 
the  corridor  follow  the  alignment 
generally  identified  in  the  "Special 
Issues  Study"  (1997);  and 

•  Includes,  in  the  Lower  Rio  Grande 
Valley: 

— US  77  from  the  Mexican  border  to  US 

59  in  Victoria,  Texas; 
— US  281  from  the  Mexican  border  to 

US  59,  then  to  Victoria,  Texas; 
— The  Corpus  Christi  Northside 

Highway  and  Rail  Corridor  from  the 

intersection  of  US  77  and  1-37  to  US 

181; and 
— FM  511  from  US  77  to  the  Port  of 

Brownsville. 

Additional  studies  have  been 
conducted  to  refine  planning  efforts 
subsequent  to  ISTEA  and  TEA-21.  The 
Special  Environmental  Studies  included 
a  report  on  Sections  of  Independent 
Utihty  (1999)  and  a  Statement  of 
Pxirpose  and  Need  (February  2000). 
Related  studies  examined  the  Southwest 
Indiana  Highway  Corridor;  Mississippi 
State  Highway  304  Corridor;  The  Great 
River  Bridge  Crossing  of  the  Mississippi 
River;  The  US  59  Corridor  Master  Plan 
from  Diboll,  Texas  to  Garrison,  Texas; 
and  1-69  Route  Feasibility  in  the 
Houston,  Texas  metropolitan  area. 

The  Statement  of  Piupose  and  Need 
identified  benefits  to  the  Nation  that 


have  been  shown  to  outweigh  the  costs 
of  providing  the  transportation  facility. 
These  benefits  are  related  to  system 
linkage,  capacity,  transportation 
demand,  economic  development, 
modal/freight  interrelationships,  safety, 
and  roadway  deficiencies.  Studies 
considering  alternative  transportation 
modal  choices  have  identified  that  an 
interstate  highway  facility  would  best 
meet  the  needs  as  identified. 

The  1-69  corridor  and  related  projects 
fall  within  nine  States  (Michigan, 
Illinois,  Indiana,  Kentucky,  Tennessee, 
Mississippi,  Arkansas,  Louisiana,  and 
Texas).  The  length  of  the  corridor 
precludes  the  planning,  development, 
and  decisionmaking  of  the  full  corridor 
as  a  single  construction  project.  For  the 
purposes  of  planning,  the  overall  length 
of  more  than  1,600  miles  was  divided 
into  32  Sections  of  Independent  Utility 
(SIU).  26  of  these  sections  form  a 
continuous  route  from  the  Michigan/ 
Canada  border  to  the  Texas/Mexico 
border,  and  six  sections  are  identified  as 
connecting  routes  to  1-69.  The  SIUs 
were  developed  in  a  manner  consistent 
with  the  FHWA  memorandum  dated 
November  3,  1993  on  establishing 
logical  termini,  and  have  been  approved 
for  advancement  to  the  FHWA  National 
Environmental  Policy  Act  (NEPA) 
decisionmaking  process.  In  some  cases, 
the  FHWA  NEPA  process, 
documentation,  and  approvals  have 
already  been  applied  to  projects  and 
work  activities  within  the  corridor. 

This  notice  also  announces  that  the 
advancement  of  1-69  is  moving  from  the 
corridor  planning  and  feasibility  study 
stages  to  the  state  project  planning, 
development,  and  FHWA  NEPA  process 
and  decisionmaking  stages.  Each  state 
will  study  viable  sections  identified 
above,  addressing  state  and  local  needs, 
schedules,  and  funding  constraints  in 
accordance  with  the  FHWA  NEPA 
process.  State  and  local  needs  for  any 
particular  project  will  be  considered,  as 
well  as  the  national  legislative  and 
administrative  objectives  for  the 
movement  of  goods  across  the  country. 
The  FHWA  will  partner  with  the  state 
departments  of  transportation  to 
facilitate  the  examination  of  alternatives 
and  impacts  within  the  proposed 
corridor,  and  to  ensure  consistency  in 
addressing  the  national  transportation 
objectives  relative  to  transcontinental 
trade  put  forth  by  Congress. 

Interagency  workshops  and  briefings 
have  been  conducted.  The  primary 
mechanism  for  working  with  resource 
agencies  has  been  through  the  Southeast 
Natural  Resource  Leaders  Group 
(SENRLG)  and  its  counterparts  in 
Dallas,  Texas,  and  Chicago,  Illinois. 
SENRLG,  which  will  continue  to  serve 


as  an  advisory  group  to  1-69 
decisionmakers,  is  a  collaboration  of 
regional  and  Federal  executives  who 
lead  agencies  with  natural  resource 
conservation  as  part  of  thefr  mission.  In 
addition  to  the  conservation, 
restoration,  and  management  of 
resources,  SENRLG  is  committed  to 
promoting  ecologically  sustainable 
development.  To  this  end,  it  will  assist 
transportation  officials  in  determining 
the  impact  of  1-69  as  well  as 
opportunities  for  enhancing  the 
environment.  In  working  with  the 
resoiirce  agencies,  emphasis  will  be 
given  to  procedures  which  will  facilitate 
the  acceleration  of  project  management, 
development,  and  decisionmaking,  and 
which  ensure  public  outreach, 
involvement  and  coordination  with 
Federal,  state,  and  local  agencies. 


There  have  been  many  public 
involvement  activities  ^d 
opportunities  throughout  the  1-69 
process.  During  the  planning  and 
feasibility  study  stages,  a  series  of 
public  meetings  was  held  in  Memphis, 
Tennessee,  a  city  central  to  the  corridor. 
They  were  held  on  the  following  dates: 

November  7,  1994  to  receive 
suggestions  and  comments. 

September  25,  1995  to  discuss  results 
of  the  Feasibility  Study. 

August  29,  1996  to  receive 
suggestions  and  comments. 

May  28, 1997  to  discuss  the  results  of 
the  Special  Issues  Study. 

A  number  of  advocacy  groups  were 
involved  during  corridor  studies. 
Additionally,  ten  Metropolitan  Planning 
Organizations  have  been  involved  in 
planning  for  1-69,  and  more 


opportimities  for  public  involvement 
will  continue  throughout  the  process. 
Currently,  state-specific  studies  are 
being  conducted  in  accordance  with 
each  state's  public  involvement  process. 

Future  public  involvement  activities 
will  be  conducted  in  each  state,  as  1-69 
projects  are  advanced  through  the 
FHWA  NEPA  process.  Each  state  will 
issue  a  notice  of  intent  to  proceed  with 
the  FHWA  NEPA  process  for  1-69 
projects  in  the  Federal  Register,  clearly 
identifying  the  projects  as  part  of  the 
corridor.  For  information  regarding 
opportunities  to  participate  in  the 
transportation  decision-making  process, 
please  contact  one  of  the  representatives 
from  the  state  departments  of 
transportation  or  the  FHWA  Division 
offices. 


Michigan 


Illinois 


Indiana 


Kentucky 


Tennessee 


Mississippi 


Arkansas 


Louisiana 


Texas 


State  contact 


Dave  Wresinski,  Manager,  Project  Planning  Section,  Michi- 
gan Department  of  Transportation,  State  Transportation 
Building,  425  West  Ottawa,  P.O.  Box  30050.  Lansing,  Ml 
48913,  Phone:  517-373-8258,  Fax:  517-373-9255,  Email: 
wresinskid©mdot.state.mi.us. 

Mr.  William  Sunley,  Deputy  Director  of  Program  Develop- 
ment, Division  of  Highways,  Illinois  Department  of  Transpor- 
tation, 2300  South  Dirksen  Parkway,  Spnngfield,  IL  62764, 
Phone:  217-782-2972,  Email:  sunleyb@nt.dot.state.il. us. 
Steve  Cecil,  Deputy  Commissioner  of  Planning  and  Inter- 
modal Transportation,  Indiana  Department  of  Transportation, 
100  North  Senate  Avenue,  Room  N755,  Indianapolis,  IN 
46204-2249,  Phone:  317-232-5535,  Fax:  317-232-0238, 
Email:scecil@indot.state.in.us. 

Michael  Hancock,  Deputy  State  Highway  Engineer,  Kentucky 
Transportation  Cabinet,  State  Office  Building,  Rm  1005,  501 
High  Street,  Frankfort,  KY  40622,  Phone:  502-564-3730, 
Fax:  502-564-2277,  Email:  mhancock@mail.kytc.state.ky.us. 
Dennis  Cook,  Assistant  Chief  Engineer,  Tennessee  Depart- 
ment of  Transportation,  700  James  K.  Polk  Building,  505 
Deaderick  Street,  Nashville,  TN  37243-0349,  Phone:  615- 
741-3339,  Fax:  615-741-0865,  Email: 
dcook@mail.state.tn.us. 

Martin  Collier,  Director,  Office  of  Intermodal  Planning,  Mis- 
sissippi Department  of  Transportation,  P.O.  Box  1850,  Jack- 
son, Mississippi  39215,  Phone:  601-359-7025,  Fax:  601- 
359-7050,  Email:  mcoWier @mdot.state.ms.us. 
Steve  Teague,  Assistant  Chief  Engineer  for  Planning,  Arkan- 
sas State  Highway  and  Transportation  Department,  P.O.  Box 
2261,  Little  Rock,  AR  72203-2261,  Phone:  501-569-2241, 
Fax:  501-569-2400,  E-mail:  steve.teague@ahtd.state.ar.us. 
Mr.  Kenneth  A.  Perret,  Assistant  Secretary,  Office  of  Plan- 
ning and  Programming,  Louisiana  Department  of  Transpor- 
tation and  Development,  P.O.  Box  94245,  Baton  Rouge,  LA 
70804-9245,  Phone:  225-379-1248,  Fax:  225-379-1227, 
Email:  kperret@dotdmail.dotd.state.la.us. 
Alvin  R.  Luedecke,  Director,  Transportation  Planning  and 
Programming  Division,  Texas  Department  of  Transportation, 
200  East  Riverside,  BIdg.  118,  2nd  Floor,  Austin,  TX  78704, 
Phone:  512-486-5000,  Fax:  512^*86-5007,  Email: 
aluedeck@dot.state.tx.us. 


FHWA  division  contact 


James  J.  Steele,  Division  Administrator.  Federal  Building, 
Room  207,  315  West  Allegan  Street,  Lansing,  Michigan 
48933,  Phone:  517-377-1844,  Fax:  517-377-1804,  Email: 
Michigan.  FHWA@fhwa.dot.gov 

Ron  Marshall,  Division  Administrator,  3250  Executive  Park 
Drive.  Springfield,  Illinois  62703,  Phone  (217)  492-4600,  Fax 
(217)  492-4621,  Email:  illinois.fhwa@fhwa.dot.gov 

John  Baxter,  Division  Administrator,  575  North  Pennsylvania 
Street,  Room  254,  Indianapolis,  Indiana  46204,  Phone  317- 
226-7475,  Fax:  317-226-7341,  Email: 
John.Baxter@fhwa.dot.gov 

Jose  Sepulveda,  Division  Administrator,  330  West  Broadway, 
Frankfort,  KY  40601 ,  Phone:  502-223-6720,  Fax:  502-223- 
6735  Email:  jose.sepulveda@fhwa.dot.gov 

Charies  S.  Boyd,  Division  Administrator,  640  Grassmere 
Pari<  Road,  Suite  112,  Nashville,  Tennessee  37211,  Phone: 
615-781-5770,  Fax:  615-781-5773,  Email: 
Charies.Boyd@tn.fhwa.dot.gov 

Andrew  H.  Hughes,  Division  Administrator,  666  North  Street. 
Suite  105,  Jackson,  Mississippi  39202,  Phone:  601-965- 
4217,  Fax:  601-965-4231,  E-mail:  hughes 0msfhwa.dot.gbv 

Sandra  L.  Otto,  Division  Administrator,  700  West  Capitol  Av- 
enue, Room  3130,  Little  Rock,  AR  72201,  Phone:  (501)  324- 
5625,  Fax:  (501)  324-6423,  Email:  San- 
dra.otto  @  ar.fhwa.dot.gov 

William  A.  Sussmann,  Division  Administrator,  5304  Flanders 
Drive,  Suite  A,  Baton  Rouge,  LA  70808,  Phone:  225-757- 
7600,  Fax:  225-757-7601,  Email:  Lou- 
isiana. FHWA  @  fhwa.dot.gov 

CD.  (Dan)  Reagan,  Division  Administrator,  300  E.  8th  Street. 
Austin,  TX  78701,  Phone:  512-536-5900,  Fax:  512-536- 
5990.  Email:  Texas.FHWA@fhwa.dot.gov 


On  behalf  of  the  U.S.  Department  of 
Transportation  and  Federal  Highway 
Administration,  Mr.  Eugene  Cleckley, 


Director,  Field  Services — South, 
Atlanta,  Georgia,  has  been  appointed  the 
U.S.  DOT  Executive  Official  to  facilitate 
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coordination  among  the  states  and 
FHWA,  and  to  facilitate  project 
management,  acceleration,  and 
decisionmaking.  He  will  provide 
leadership  in  woridng  with  a  Steering 
Committee  of  transportation  officials 
who  will  coordinate  the  1-69  initiative. 
The  Steering  Committee,  chaired  by  Mr. 
Dan  Flowers  of  the  Arkansas  State 
Highway  and  Transportation 
Department  (i^HTD),  is  comprised  of 
eight  member  states.  The  AHTD  serves 
as  the  administrative  agency  acting  on 
behalf  of  the  Steering  Committee  and  as 
a  central  repository  for  documentation 
related  to  the  corridor  as  a  whole. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  the 
program) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  December  1.  2000. 
Eugene  W.  Clecldey, 

Director,  Field  Services — South. 

(FR  Doc.  00-31145  Filed  12-7-00;  8:45  am) 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-7363] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  final  disposition. 

summary:  The  FMCSA  armoimces  its 
decision  to  exempt  70  individuals  from 
the  vision  requirement  in  49  CFR 
391.41(b)(10). 

DATES:  December  8,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice.  Mr.  Joseph 
Solomey,  Office  of  the  Chief  Counsel, 
(202)  366-1374.  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 


SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Document  Management 
System  (DMS)  at:  http://dinses.dot.gov. 

Background 

Seventy-two  individuals  petitioned 
the  FMCSA  for  an  exemption  of  the 
vision  requirement  in  49  CFR 
391.41(b)(l0),  which  applies  to  drivers 
of  commercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  They  are,  Henry 
Wayne  Adams,  Willie  F.  Adams, 
Fernando  Aquilera,  Louis  Edward 
Aldrige,  Larry  Neal  Arrington,  David 
Ball,  Delbert  Rotmie  Bays.  Rosa  C. 
Beaumont,  Jerry  A.  Bechtold,  Robert  F. 
Berry,  James  A.  Bright,  Robert  R.  Buis, 
David  Dominick  Bungori,  Ronzie  L. 
Ccirroll,  Richard  S.  Carter,  Lynn  A. 
Childress,  Kevin  L.  Cole,  David  R.  Cox, 
Gerald  Wade  Cox,  Dempsey  Leroy 
Crawhom  Jr.,  Thomas  P.  Cummings, 
Cedric  E.  Foster,  Rosalie  A.  Gifford, 
Eugene  Anthony  Gitzen,  Donald  Grogan, 
Elmer  Harper,  Peter  L.  Haubruck,  Joe 
Marvin  Hill,  Brian  L.  Houle,  Christopher 
L.  Humphries,  Craig  C.  frish,  Donald  R. 
Jackson,  Nelson  V.  Jaramillo,  Daryl  A. 
Jester,  Joseph  Vernon  Johns,  Jimmie  W. 
Judkins,  Kmlh  A.  Kapke,  Johimy  M. 
Kruprzak.  Charles  R  Kuderer,  Thomas 
D.  Laws,  Demetrio  Lozano,  Wayne 
Mantela,  Kenneth  D.  May,  Jimmy  R. 
Millage,  Harold  J.  Mitchell,  Gordon  L. 
Nathan,  Jerry  L.  New,  Bemice  Ray 
Pamell,  Aaron  Pennington,  Clifford  C. 
Priesmeyer,  George  S  Rayson,  Kevin  D. 
Reece,  Franklin  Reed,  Arthur  A. 
Sappington,  James  L.  Schneider,  Patrick 
W.  Shea,  Carl  B.  Simonye,  Ernie  Sims, 
William  H  Smith,  Paul  D.  Spalding, 
Richard  Allen  Strange,  Steven  Carter 
Thomas,  George  Walter  Thomhill,  Rick 
N.  Ulrich,  Roy  F.  Vamado,  Henry  Lee 
Walker,  Larry  D.  Wedekind,  Daniel 
Wilson,  Emmett  E.  Windhorst,  Wonda 
Lue  Wooten,  Thomas  Long  and  Gary 
Bryan. 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption  for 
a  renewable  2-year  period  if  it  finds 
"such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  exemption." 
Accordingly,  the  FMCSA  evaluated  the 
petitions  on  their  merits  and  made  a 
preliminary  determination  that  the 
exemptions  should  be  granted.  On  July 
25,  2000,  the  agency  published  a  notice 
of  its  preliminary  determination  and 
requested  comments  from  the  public  (65 
FR  45817).  The  comment  period  closed 
on  August  24,  2000.  Two  comments 
were  received,  and  their  contents  were 
carefully  considered  by  the  FMCSA  in 


reaching  the  final  decision  to  grant  the 
petitions. 

In  the  case  of  applicemt  Kevin  Cole, 
the  FMCSA  has  denied  Mr.  Cole's 
request  for  an  exemption  from  the 
vision  requirements  of  49  CFR 
391.41(b){10).  Mr.  Cole  was  notified 
previous  to  this  aimouncement  by  letter 
of  his  denial.  The  purpose  of  publishing 
his  denial  here  is  simply  to  comply  with 
49  U.S.C.  31315(b)(4J(c).  by  periodically 
publishing  in  the  Federal  Register  the 
names  of  persons  denied  exemptions 
and  the  reasons  for  such  denials. 

After  the  agency  published  its 
preliminary  determination  to  grant  Mr. 
Cole  an  exemption,  he  indicated  in  a 
conversation  with  a  member  of  our  staff 
on  August  2,  2000,  that  he  had  not 
driven  a  CMV  during  the  required  3- 
year  period.  Therefore,  the  FMCSA  is 
unable  to  conclude  that  granting  him  an 
exemption  is  likely  to  achieve  a  level  of 
safety  equal  to  that  existing  without  the 
exemption  as  requfred  by  49  U.S.C. 
31315  and  31136(e).  In  the  case  of 
applicant  Joe  Marvin  Hill,  Mr.  Hill 
passed  away. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  requirement  provides: 

A  person  is  physically  qualified  to  drive  a 
commercial  motor  vehicle  if  that  person  has 
distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected  to 
20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least 
70°  in  the  horizontal  meridian  in  each  eye, 
and  the  ability  to  recognize  the  colors  of 
traffic  signals  and  devices  showing  standard 
red,  green,  and  amber.  49  CFR  391.41(b)(10). 

Since  1992,  the  FHWA  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  final  report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  from  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson,  M.D.. 
Mark  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16,  1998, 
filed  in  the  docket,  FHWA-98^334.) 
The  panel's  conclusion  supports  the 
FMCSA's  (and  previously  the  FHWA's) 
view  that  the  present  standard  is 
reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety.  The 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 


The  70  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  corneal 
and  macular  scars,  and  loss  of  an  eye 
due  to  traiuna.  In  most  cases,  thefr  eye 
conditions  were  not  recently  developed. 
All  but  26  of  the  applicants  were  either 
■  bom  with  their  vision  impairments  or 
have  had  them  since  childhood.  The  26 
individuals  who  sustained  their  vision 
condition  as  adults  have  had  them  for 
periods  ranging  from  8  to  36  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye  and,  in  a  doctor's  opinion,  can 
perform  ail  the  tasks  necessary  to 
operate  a  CMV.  The  doctors'  opinions 
are  supported  by  the  applicants' 
possession  of  a  valid  commercial 
driver's  license  (CDL)  or  non-CDL  to 
operate  a  CMV.  Before  issuing  a  CDL, 
States  subject  drivers  to  knowledge  and 
performance  tests  designed  to  evaluate 
their  qualifications  to  operate  the  CMV. 
All  these  applicants  satisfied  the  testing 
standards  for  their  State  of  residence.  By 
meeting  State  licensing  requirements, 
the  applicants  demonstrated  their 
ability  to  operate  a  commercial  vehicle, 
with  their  limited  vision,  to  the 
satisfaction  of  the  State.  The  Federal 
interstate  qualification  standards, 
however,  require  more. 

While  possessing  a  valid  CDL  or  non- 
CDL,  these  70  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce  even  though  their  vision 
disqualifies  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  from  3  to  42  years.  In  the 
past  3  years,  the  70  drivers  had  13 
convictions  for  traffic  violations  among 
them.  Eight  of  these  convictions  were 
for  speeding.  The  other  convictions 
consisted  of:  "Failure  to  obey  traffic 
signal";  "Unauthorized  towing"; 
"Expiration/no  drivers  license"; 
"Failure  to  yield  the  right  of  way  to  an 
emergency  vehicle"  and;  "Load 
dropping/ shifting/escaping."  Fom' 
drivers  were  involved  in  accidents  in 
their  CMVs,  but  did  not  receive  a 
citation. 

Except  for  two  applicants  (Thomas  J. 
Long  and  Gary  Bryan),  the 
qualifications,  experience,  and  medical 
condition  of  each  applicant  were  stated 
and  discussed  in  detail  in  a  July  25, 
2000,  notice  (65  FR  45817).  The 
qualifications  of  Mr.  Long  were  stated  in 
an  April  14,  2000,  notice  (65  FT^  20245) 
and  Mr.  Bryan's  were  stated  in  a  May 
23,  2000,  notice  (65  FR  33406).  Since 
docket  comments  did  not  focus  on  the 
specific  merits  or  qualifications  of  any 


appUcant.  we  have  not  repeated  the 
individual  profiles  here.  With  three 
exceptions,  our  summary  analysis  of  the 
applicants  as  a  group  is  supported  by 
the  information  published  at  65  FR 
45817.  65  FR  20245  and  65  FR  33406. 

Mr.  Long's  speeding  conviction  in  a 
CMV  was  not  reported  in  the  April  14, 
2000,  notice.  The  ticket  showed  he  was 
driving  75  mph  in  a  45  mph  zone.  Mr. 
Long  has  no  accidents  or  other 
convictions  in  a  CMV  on  his  driving 
record  for  the  3-year  period. 

A  final  decision  regarding  Mr.  Bryan's 
application  for  a  vision  exemption  was 
delayed  pending  receipt  of  a  copy  of  his 
Utah  motor  vehicle  record  (MVR).  He 
had  held  a  Utah  license  during  the  3- 
year  review  period,  before  moving  to 
Montana.  Mr.  Bryan  faxed  us  a  copy  of 
his  Utah  MVR  on  August  28,  2000.  His 
official  driving  record  from  Utah  and 
Montana  show  no  accidents  and  no 
convictions  for  moving  violations  in  a 
CMV  for  the  last  3  years. 

In  Mr,  May's  case,  his  August  29 
speeding  conviction  in  a  CMV  was  not 
reported  in  the  July  25,  2000  notice.  The 
citation  showed  he  was  driving  67  mph 
in  a  55  mph  zone.  Mr.  May  has  no 
accidents  or  other  convictions  in  a  CMV 
on  his  driving  record  for  the  3-year 
period. 

Basis  for  Exemption  DeterminatioD 

Under'' 9  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standard  in  49  CFR 
391.4l(b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
writhout  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  cfrive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  these  drivers  to  drive  in 
interstate  commerce  as  opposed  to 
restricting  them  to  driving  in  intrastate 
commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  Recent 
driving  performance  is  especially 
important  in  evaluating  future  safety 
according  to  several  research  studies 
designed  to  correlate  past  and  future 
driving  performance.  Results  of  these 
studies  support  the  principle  that  the 
best  predictor  of  futiue  performance  by 
a  driver  is  his/her  past  record  of 
accidents  and  traffic  violations.  Copies 
of  the  studies  have  been  added  to  the 
docket  (FHWA-98-3637). 


We  beheve  we  can  properly  apply  the 
principle  to  monocuiar  drivers  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all  CMV  drivers  collectively.  (See  61 
FR  13338,  13345.  March  26,  1996.)  That 
experienced  monocular  drivers  with 
good  driving  records  in  the  waiver 
program  demonstrated  thefr  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  thefr  vision 
deficiency  and  will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  sUghtly.  (See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors,  such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history,  are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  futiire  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  thefr  experiences  in  the  final  year. 

Appljdng  principles  from  these 
stuc^es  to  the  past  3-year  record  of  the 
70  applicants,  we  note  that 
ciunulatively  the  applicants  have  had 
only  four  accidents  and  13  traffic 
violations  in  the  last  3  years.  None  of 
the  accidents  resulted  in  the  issuance  of 
a  citation  against  the  applicant.  The 
applicants  achieved  this  record  of  safety 
while  driving  with  thefr  vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  thefr 
driving  skills  to  accommodate  thefr 
condition.  As  the  appUcants'  ample 
driving  histories  with  thefr  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  FMCSA 
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concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

We  beUeve  the  applicants'  intrastate 
driving  experience  provides  an  adequate 
basis  for  predicting  their  ability  to  drive 
safely  in  interstate  commerce.  Intrastate 
driving,  like  interstate  operations, 
involves  substantial  driving  on 
highways  on  the  interstate  system  and 
on  other  roads  built  to  interstate 
standards.  Moreover,  driving  in 
congested  urban  areas  exposes  the 
driver  to  more  pedestrian  and  vehicular 
traffic  than  exist  on  interstate  highways. 
Faster  reaction  to  traffic  and  traffic 
signals  is  generally  required  because 
distances  are  more  compact  than  on 
highways.  These  conditions  tax  visual 
capacity  and  driver  response  just  as 
intensely  as  interstate  driving 
conditions.  The  veteran  drivers  in  this 
proceeding  have  operated  CMVs  safely 
imder  those  conditions  for  at  least  3 
years,  most  for  much  longer.  Their 
experience  and  driving  records  lead  us 
to  believe  that  each  applicant  is  capable 
of  operating  in  interstate  commerce  as 
safely  as  he  or  she  has  been  performing 
in  intrastate  commerce.  Consequently, 
the  FMCSA  finds  that  exempting 
applicants  from  the  vision  standard  in 
49  CFR  391.41(b)(10}  is  likely  to  achieve 
a  level  of  safety  equal  to  that  existing 
without  the  exemption.  For  this  reason, 
the  agency  will  grant  the  exemptions  for 
the  2-year  period  allowed  by  49  U.S.C. 
31315  and  31136(e). 

We  recognize  tbat  the  vision  of  an 
appliccmt  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  the  70 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.4l(b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  retains  a  copy  in  his/her  driver 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  pn  his/her 


person  while  driving  for  presentation  to 
a  duly  authorized  Federal.  State,  or  local 
enforcement  official. 

Discussion  of  Comments 

The  FMCSA  received  two  comments 
in  this  proceeding.  The  comments  were 
considered  and  are  discussed  below. 
-  The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 
grant  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs),  including  the  driver 
qualification  standards.  Specifically,  the 
AHAS:  (1)  Asks  the  agency  to  clarify  the 
consistency  of  the  exemption 
application  information,  (2)  objects  to 
the  agency's  reliance  on  conclusions 
drawn  from  the  vision  waiver  program, 
(3)  raises  procedural  objections  to  this 
proceeding.  (4)  claims  the  agency  has 
misinterpreted  statutory  language  on  the 
granting  of  exemptions  (49  U.S.C.  31315 
and  31136(e)),  and  finally,  (5)  suggests 
that  a  recent  Supreme  Coiul  decision 
affects  the  legal  validity  of  vision 
exemptions. 

The  issues  raised  by  the  AHAS  were 
addressed  at  length  in  64  FR  51568 
(September  23.  1999),  64  FR  66962 
(November  30.  1999),  64  FR  6958fr 
(December  13.  1999).  65  FR  159  (January 
3,  2000)  and  65  FR  57230  (September 
21.  2000).  We  will  not  address  these 
points  again  herein  but  refer  interested 
parties  to  those  earlier  discussions. 

The  Licensing  Operations  of  the 
California  Department  of  Motor  Vehicles 
(DMV)  submitted  the  following 
comments:  "California  is  opposed  to  the 
granting  of  exemptions  due  to  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  SecUon  381.600  which  states 
that  once  a  waiver,  exemption,  or  pilot 
program  is  authorized  it  preempts  any 
State  law  or  regulation  that  conflicts 
with  or  is  inconsistent  with  the  waiver, 
exemption  or  pilot  program  with  respect 
to  a  person  operating  under  the  waiver 
or  exemption  or  participating  in  the 
pilot  program.  For  traffic  safety, 
California  restricts  all  CDL  drivers  who 
do  not  meet  the  medical  requirements 
from  operating  buses,  transporting  any 
material  that  requires  placards  or 
markings,  and  interstate  commerce." 
Although  ambiguous,  this  appears  to 
mean  that  the  CDLs  issued  to  drivers 
who  do  not  comply  with  the  physical 
qualification  standards  in  49  CFR  Part 
391  include  special  prohibitions  on 
operating  (1)  buses  or  vehicles 
transporting  placardable  quantities  of 
hazardous  materials  in  intrastate 
conmierce,  and  (2)  all  vehicles  in 
interstate  commerce.  California  CDL 
holders  who  fail  to  meet  the  standards 
in  391.41  are  thus  limited  to  intrastate 


commerce,  but  even  they  are  not 
allowed  to  drive  buses  or  hazmat 
vehicles. 

The  California  DMV  has  not  opposed 
the  granting  of  exemptions  in  the  past, 
but  its  Legal  Branch  has  now  concluded 
that  once  an  exemption  is  granted,  the 
State  would  not  be  able  to  continue 
prohibiting  Federally  exempted  drivers 
holding  California  CDLs  from  operating 
in  interstate  commerce,  even  if  they 
were  transporting  passengers  or 
hazardous  materials. 

Under  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986,  the  FMCSA  sets 
minimum  testing  and  licensing 
standards  for  drivers  of  commercial 
motor  vehicles  (CDL-CMVs),  and  the 
States  issue  CDLs  in  accordance  with 
those  standards.  In  most  cases,  a  State 
may  therefore  establish  more  stringent 
CDL  testing  and  licensing  standards,  as 
California  appears  to  have  done. 
However,  Sec.  4007(a)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  now  codified  at  49 
U.S.C.  31315,  preempts  "any  State  law 
or  regulation  that  confficts  with  or  is 
inconsistent  with  the  *  *   *  exemption 
*   *   *"  49  U.S.C.  31315(d).  Under  the 
normal  canons  of  statutory 
interpretation,  the  Federal  preemption 
statute  supersedes  State  authority  to  set 
more  stringent  CDL  standards  because 
section  31315(d)  is  both  subsequent  to 
and  more  specific  than  the  CMVSA. 

A  driver  who  intended  to  operate  in 
interstate  commerce  and  held  an 
FMCSA  vision  exemption  could 
lawfully  certify  to  California  under  49 
CFR  383.71(a)(1)  that  he  or  she  met  the 
physical  qualification  standards  of 
section  391.41.  The  preemption 
required  by  section  31315(d)  and  49 
CFR  381.600  means  that  the  driver 
could  not  be  denied  an  unrestricted  CDL 
by  California  because  of  deficient  vision 
or  prohibited  from  driving  any  kind  of 
vehicle  in  interstate  commerce  (though 
it  could  issue  a  CDL  valid  for  no  more 
than  the  period  of  the  FMCSA 
exemption).  California  would  of  course 
be  required  to  ensure  that  the  applicant 
passed  the  general  CDL  examination 
and  the  skills/knowledge  tests  required 
for  any  endorsement  the  driver  is 
seeking. 

On  tne  other  hand,  an  applicant  for  a 
CDL  who  intended  to  operate  in 
intrastate  commerce  could  not  obtain  an 
FMCSA  exemption,  since  the  agency 
has  jurisdiction,  for  purposes  of  the 
physical  qualification  standards,  only 
over  drivers  in  interstate  commerce.  The 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP)  regulations  allow  participating 
States  (including  California)  to  set  lower 
physical  qualification  standards  for 
drivers  operating  exclusively  in 


intrastate  commerce  49  CFR  350.341  (h). 
see  65  FR  15092,  at  15109.  March  21. 
2000.  They  are  not  required  to  do  so, 
however.  California  could  therefore 
issue  a  driver  who  did  not  meet  the 
standards  of  section  391.41  an  intrastate 
CDL  (i.e.,  one  valid  only  vdthin  the 
State)  which  prohibited  the  driving  of 
buses  or  hazmat  vehicles. 

The  California  DMV  hirther 
commented  that  it  would  continue  to 
oppose  all  requests  for  waivers  or 
exemptions  that  did  not  prohibit  the 
driver  from  transporting  passengers  and 
hazardous  materials.  The  FMCSA  stands 
by  its  previous  response  to  California  on 
this  issue  (see  65  FR  161,  January  3, 
2000).  We  believe  it  is  unnecessary  to 
impose  any  further  restrictions  on  these 
drivers,  since  a  waiver  of  or  exemption 
from  49  CFR  391.41(b)(10)  expresses  the 
agency's  conclusion  that  the  driver  vdll 
likely  perform  just  as  safely  as  a  driver 
who  met  the  standard. 

Notvdthstanding  the  FMCSA's 
ongoing  review  of  the  vision  standard, 
as  evidenced  by  the  medical  panel's 
report  dated  October  16, 1998,  and  filed 
in  the  docket  (FHWA-98-4334),  the 
FMCSA  must  comply  with  Rauenhorst 
V.  United  States  Department  of 
Transportation,  Federal  Highway 
Administration,  95  F.3d  715  (8th  Cfr. 
1996),  and  grant  individual  exemptions 
under  standards  that  are  consistent  with 
public  safety.  Meeting  those  standards, 
the  70  veteran  drivers  in  this  case  have 
demonstrated  to  our  satisfaction  that 
they  can  continue  to  operate  a  CMV 
with  their  current  vision  safely  in 
interstate  commerce  because  they  have 
demonstrated  their  ability  in  intrastate 
commerce.  Accordingly,  they  qualify  for 
an  exemption  under  49  U.S.C.  31315 
and  31136(e). 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  70  exemption  applications  in 
accordance  with  the  Rauenhorst 
decision,  the  FMCSA  exempts  Henry 
Wayne  Adams,  Willie  F.  Adams, 
Fernando  Aquilera.  Louis  Edward 
Aldrige,  Larry  Neal  Arrington.  David 
Ball,  Delbert  Ronnie  Bays,  Rosa  C. 
Beaumont,  Jerry  A.  Bechtold,  Robert  F. 
Berry,  James  A.  Bright,  Robert  R.  Buis, 
David  Dominick  Bungori,  Ronzie  L. 
Carroll,  Richard  S.  Carter,  Lynn  A. 
Childress,  David  R.  Cox,  Gerald  Wade 
Cox,  Dempsey  Leroy  Crawhom  Jr., 
Thomas  P.  Cummings,  Cedric  E.  Foster. 
Rosalie  A.  Gifford.  Eugene  Anthony 
Gitzen,  Donald  Grogan,  Elmer  Harper, 
Peter  L.  Haubruck,  Brain  L.  Houle. 
Christopher  L.  Humphries,  Craig  C. 
Irish.  Donald  R.  Jackson,  Nelson  V. 
Jaramillo.  Daryl  A.  Jester.  Joseph  Vernon 


Johns.  Jimmie  W.  Judkins.  Kurth  A. 
Kapke,  Johnny  M.  Kruprzak,  Charles  R 
Kuderer.  Thomas  D.  Laws,  Demetrio 
Lozano,  Wayne  Mantela,  Kenneth  D. 
May,  Jimmy  R.  Millage,  Harold  J. 
Mitchell,  Gordon  L.  Nathan.  Jerry  L. 
New.  Bemice  Ray  Pamell.  Aaron 
Pennington,  Clifford  C.  Priesmeyer, 
George  S  Rayson.  Kevin  D.  Reece, 
Franklin  Reed.  Arthur  A-  Sappington, 
James  L.  Schneider,  Patrick  W.  Shea, 
Carl  B.  Simony e,  Ernie  Sims,  William 
Smith.  Paul  D.  Spalding.  Richard  Allen 
Strange,  Steven  Carter  Thomas,  George 
Walter  Thomhill,  Rick  N.  Ufrich,  Roy  F. 
Vamado,  Henry  Lee  Walker,  Larry  D. 
Wedekind,  Daniel  Wilson,  Emmett  E. 
Windhorst.  Wonda  Lue  Wooten. 
Thomas  Long,  and  Gary  Bryan  from  the 
vision  requirement  in  49  CFR 
391.41(b)(10),  subject  to  the  following 
conditions: 

(1)  That  each  individual  be  physically 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  its  driver  qualification  file, 
or  keep  a  copy  in  his/her  driver 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving  so 
it  may  be  presented  to  a  duly  authorized 
Federal.  State,  or  local  enforcement 
official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e).  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if  (1)  the  person  fails  to  comply 
with  the  terms  and  conditions  of  the 
exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Authority:  49  U.S.C.  322,  31315  and  31136; 
49  CFR  1.73. 


Issued  on:  December  4,  2000. 
Brian  M.  McLaughlin, 

Director,  Office  of  Policy  Plans  and 

Regulations. 

(FR  Doc.  00-31347  Filed  12-7-00;  8:45  am) 

BILLING  COOC  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-8203] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
FMCSA's  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  49  CFR  391.4l(b)(10),  for  two 
individuals. 

DATES:  This  decision  is  effective 
December  8,  2000.  We  must  receive 
your  comments  on  or  before  January  8, 
2001. 

ADDRESSES:  Please  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility.  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  You  can  look  at 
and  copy  all  the  comments  at  the  same 
address  from  9  a.m.  to  5  p.m.,  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  If  you  wamt  to  know  that  we 
received  yoiu-  comments,  please  include 
a  self-addressed,  stamped  postcard  or 
print  the  acknowledgment  page  that 
appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations.  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Joe  Solomey, 
Office  of  the  Chief  Counsel,  (202)  366- 
1374.  FMCSA,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit. 
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Background 

Two  individuals  have  requested 
renewal  of  their  exemptions  from  the 
vision  requirement  in  49  CFR 
391.41(b)(10)  which  applies  to  drivers  of 
commercial  motor  vehicles  (CNfVs)  in 
interstate  commerce.  They  are  Bruce  T. 
Loughary  and  Leo  L.  McMurray.  Under 
49  U.S.C.  31315  and  31136(e),  the 
FMCSA  may  grant  an  exemption  for  a 
renewable  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  Accordingly, 
the  FMCSA  has  evaluated  the  two 
petitions  for  renewal  on  their  merits  and 
made  a  determination  to  extend  their 
exemptions  for  a  renewable  2-year 
period. 

On  October  9,  1998,  the  agency 
published  a  notice  of  final  disposition 
announcing  its  decision  to  exempt  12 
individuals,  including  these  two 
applicants  for  renewal,  from  the  vision 
requirement  in  49  CFR  391.4l(b)(10)  (63 
FR  54519).  The  qualifications, 
experience,  and  medical  condition  of 
each  applicant  was  stated  and  discusised 
in  detail  at  63  FR  30285.  June  3, 1998. 
Three  comments  were  received,  and 
their  contents  were  carefully  considered 
by  the  agency  in  reaching  its  final 
decision  to  grant  the  petitions  (63  FR 
54519).  The  agency  determined  that 
exempting  the  individuals  from  49  CFR 
391.41(b)(10)  was  likely  to  achieve  a 
level  of  safety  equal  to,  or  greater  than, 
the  level  that  would  be  achieved 
without  the  exemption  as  long  as  the 
vision  in  each  applicant's  better  eye 
continues  to  meet  the  standard  specified 
in  391.4l(b)(10).  As  a  condition  of  the 
exemption,  therefore,  the  agency 
imposed  requirements  on  the 
individuals  similar  to  the  grandfathering 
provisions  in  49  CFR  391.64(b)  applied 
to  drivers  who  participated  in  the 
agency's  former  vision  wjiiver  program. 

These  requirements  are  as  follows:  (1) 
That  each  individual  be  physically 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  vision  in  the  better  eye  meets 
the  standard  in  49  CFR  391.4l(b)(10), 
and  (b)  by  a  medical  examiner  who 
attests  the  individual  is  otherwise 
physically  qualified  under  49  CFR 
391.41;  (2)  Uiat  each  individual  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annucil 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retains  a  copy  of  the 
certification  on  his/her  person  while 


driving  for  presentation  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official. 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  application  for  an 
additional  2-year  period.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  two  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  from  the  vision  requirements 
(63  FR  30285:  63  FR  54519)  and  each 
has  requested  renewal  of  the  exemption. 
These  two  applicants  have  submitted 
evidence  showing  that  the  vision  in 
their  better  eye  continues  to  meet  the 
standard  specified  at  49  CFR 
391.41(b)(10),  and  that  the  vision 
impairment  is  stable.  In  addition,  a 
review  of  their  records  of  safety  while 
driving  with  their  respective  vision 
deficiencies  over  the  past  2  years, 
indicates  that  each  applicant  continues 
to  meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
commerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  a  period  of  2  years  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption  for  each 
renewal  applicant. 

Conclusion 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  extends  the 
exemptions  from  the  vision  requirement 
in  49  CFR  391.4l(b)(10)  granted  to 
Bruce  T.  Loughary  and  Leo  L. 
McMurray,  subject  to  the  following 
conditions:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.4l(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retains  a  copy  of  the 
certification  on  his/her  person  while 
driving  for  presentation  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official.  Each  exemption 
will  be  valid  for  2  years  unless  revoked 
earlier  by  the  FMCSA.  The  exemption 
will  be  revoked  if:  (1)  The  person  fails 
to  comply  with  the  terms  and 


conditions  of  the  exemption;  (2)  the 
exemption  has  resulted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted;  or  (3)  continuation  of  the 
exemption  would  not  be  consistent  with 
the  goals  and  objectives  of  49  U.S.C. 
31315  and  31136(e). 

Request  for  Comments 

The  FMCSA  has  evaluated  the 
qualifications  and  driving  performance 
of  the  two  applicants  here  and  extends 
thefr  exemptions  based  on  the  evidence 
introduced  in  their  applications  for 
renewal.  The  agency,  however,  will 
review  any  comments  received 
concerning  a  particular  driver's  safety 
record,  evaluate  any  new  information 
submitted,  and  determine  if  the 
exemption  continues  to  be  consistent 
with  the  requirements  at  49  U.S.C. 
31315  and  31136(e).  We  will  consider 
all  comments  of  this  natiu«  that  we 
receive  before  the  close  of  business  on 
the  closing  day  indicated  in  the  "Dates" 
section. 

Authority:  49  U.S.C.  322,  31136  and  31315; 
and  49  CFR  1.73. 

Issued  on:  December  4,  2000. 
Brian  M.  McLaughlin, 

Director.  Office  of  Policy  Plans  and 

Regulations. 

(FR  Doc.  00-31348  Filed  12-7-00;  8:45  am] 

BILLING  COOE  4910-EX-P 


DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Hazardous  Materials  Transportation: 
Status  of  Applications  for  Preemption 
Determination 

agency:  Research  and  Special  Programs 
AdministraUon  (RSPA).  DOT. 
ACTION:  Notice  Regarding  Preemption 
Determinations  Delayed  Beyond  180 
Days. 

SUMMARY:  This  notice  advises  interested 
parties  that  RSPA's  Office  of  the  Chief 
Counsel  maintains  (on  its  internet 
website  and  in  paper  form)  a  chart 
showing  the  current  status  of  each 
administrative  proceeding  on 
applications  for  a  determination  that 
Federal  hazardous  material 
transportation  law  preempts 
requirements  of  States,  political 
subdivisions  of  States,  or  Indian  tribes. 
When  a  decision  has  not  been  issued 
within  180  days  after  publication  of  a 
notice  of  the  application  in  the  Federal 
Register,  this  chart  includes  the  reasons 
why  the  decision  is  delayed  and  an 
estimate  of  the  additional  time 
necessary  before  the  decision  will  be 


issued.  This  chart  is  intended  to  provide 
more  up-to-date  information  on  the 
status  of  preemption  applications  than  a 
single  notice  in  the  Federal  Register 
whenever  a  decision  has  not  been 
issued  within  180  days  after  publication 
of  the  notice  of  the  application. 

F=OR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Bonekemper,  III,  Assistant 
Chief  Coimsel  for  Hazardous  Materials 
Safety  and  Research  and  Technology 
Law,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001  (Tel.  No. 
202-366-4400). 

SUPPLEMENTARY  INFORMATION:  Federal 
hazardous  material  transportation  law, 
49  U.S.C.  5101  et  seq.  (the  law), 
provides  an  administrative  procedure  in 
§  5125(d)(1)  for  DOT  to  issue 
determinations  whether  a  State,  local,  or 
Indian  tribe  requirement  on  the 
transportation  of  hazardous  materials  is 
preempted  under  the  criteria  set  forth  in 
§  5125(a),  (b)(1),  and  (c).  RSPA's  Office 
of  the  Chief  Counsel  tracks  the  status  of 
each  preemption  determination 
proceeding  (both  already  decided  and 
still  pending)  on  a  chart  that  is  kept 
cxurrent  on  its  internet  website  (http:// 
rspa-atty.dot.gov)  and  in  paper  form. 

Interested  parties  may  access  the 
current  chart  at  any  time  by  going  to  the 
website  and  clicking  on  "Preemption." 
A  printed  version  of  the  current  chart 
may  also  be  obtained  at  any  time  by 
contacting  Mr.  Bonekemper  at  the 
address  and  telephone  number  set  forth 
in  "For  Further  Information  Contact" 
above. 

RSPA  also  uses  this  chart  to  meet  the 
statutory  requirement  in  49  U.S.C. 
5125(d)(1)  to  advise  the  public  of  the 
reasons  for  delay,  and  an  estimate  of  the 
time  when  a  decision  will  be  made, 
whenever  a  decision  is  not  issued 
within  180  days  after  the  date  of 
publication  in  the  Federal  Register  of  a 
notice  of  having  received  an  application 
for  a  preemption  determination. 
Because  this  chart  will  be  kept  ciirrent, 
RSPA  does  not  intend  to  publish  a  new 
notice  in  the  Federal  Register  each  time 
the  180-day  period  is  exceeded  in  a 
preemption  proceeding.  By  keeping  this 
chart  up-to-date,  RSPA  will  be 
providing  interested  parties  with  more 
current  and  complete  information  than 
they  would  have  if  RSPA  published 
only  a  single  notice  in  each  proceeding 
advising  that  a  decision  woiild  not  be 
issued  within  180  days. 


Issued  in  Washington,  DC  on  December  1, 
2000. 

Elaine  E.  Joost, 

Acting  Chief  Counsel,  Research  and  Special 

Programs  Administration. 

(FR  Doc,  00-31250  Filed  12-7-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Rnanc«  Docket  No.  33962] 

CSX  Transportation,  Inc.— Traclcage 
Rights  Exemption— Ohio  Souttiem 
Railroad,  Incorporatad 

Ohio  Southern  Railroad,  Incorporated 
(OSRR)  has  agreed  to  grant  overhead 
and  local  trackage  rights  to  CSX 
Transportation,  Inc.  (CSXT),  over 
approximately  1.5  miles  of  rail  line  and 
appended  trackage  formerly  known  as 
CSXT's  Zanesville  Industrial  Track, 
located  between  milepost  16.7  and 
milepost  18.2  in  Zanesville,  Muskingum 
County,  OH,  as  part  of  the  sale  of 
CSXT's  interest  in  the  line  to  OSRR.i 

The  transaction  was  scheduled  to  be 
consummated  on  November  29,  2000,  or 
as  soon  thereafter  as  the  parties  may 
agree  and/or  the  time  required  for  any 
necessary  labor  notice  is  given.  ^ 

The  purpose  of  the  trackage  rights  is 
to  allow  CSXT  to  continue  to  serve  the 
line's  existing  and  future  rail  customers 
after  the  sale  of  the  line  to  OSRR. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


>  OSRR's  purchase  of  the  track  from  CSXT  was 
the  subject  of  a  notice  of  exemption  in  Ohio 
Southern  Railroad,  Incorporated — Acquisition  and 
Operation  Exemption — CSX  Transportation,  Inc., 
STB  Finance  Docket  No.  33955. 

2  Under  49  CFR  n  80.4(g)(1),  a  trackage  rights 
exemption  is  effective  7  days  after  the  notice  is 
filed.  Although  the  appUcant  indicated  that  the 
proposed  transaction  would  be  consummated  on 
November  27,  2000,  the  notice  was  nat  filed  until 
November  22,  2000,  and  thus  the  proposed 
transaction  could  not  be  consummated  before  the 
November  29,  2000  effective  date.  CSXT's 
representative  has  been  informed  by  telephone  that 
the  transaction  may  not  be  consummated  prior  to 
November  29,  2000. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33962,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Natalie  S. 
Rosenberg,  CSX  Transportation,  Inc., 
500  Water  Street  QlSO).  Jacksonville,  FL 
32202. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.Ab.dot.gov.  , 

Decided:  December  1,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-31231  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
IS-TB  Docket  No.  AB-55  (Sut>-No.  584X)] 

CSX  Transportation,  Inc.— 
Discontinuance  Exemption — in 
Hudson  County,  NJ  ^ 

On  November  20,  2000,  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Siirface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  49  U.S.C.  10903  to 
discontinue  service  over  approximately 
3.84  miles  of  the  Weehawken  Branch  ^ 
and  approximately  6.95  miles  of  the 
River  line  ^  in  Hudson  County,  NJ.  The 


'  The  petition  is  related  to  two  abandonment 
applications  filed  on  November  14,  2000,  by  Conrail 
under  section  308  of  the  Regional  Rail 
Reorganization  Act  of  1973  (3-R  Act),  45  U.S.C 
748,  a  provision  added  to  the  3-^  Act  by  the 
Northeast  1^1  Service  Act  of  1981  (Pub.  L  No.  97- 
35).  See  Conrail -Abandonment  of  the  Weehawken 
Branch — in  Hudson  County,  NJ,  STB  Docket  No. 
AB-167  (Sub-No.  766N);  and  Conrail— 
Abandonment  of  the  River  Line — ^in  Hudson 
County,  NJ.  STB  Docket  No.  AB-167  (Sub-No. 
1067N).  Conrail  has  requested  that  the  appUcatioiis 
be  considered  together  because  the  Weehawken 
Branch  and  the  River  Line  are  operated  as  a  single 
line  due  to  changes  made  to  track  alignment  and 
operations.  Where  appropriate,  the  two  lines  will  be 
referenced  as  the  River  Line. 

Notices  of  Insufficient  Revenues  were  timely  filed 
on  October  31. 1983,  and  October  31, 1985, 
respectively.  The  Board  must  grant  the  applications 
within  90  days  after  their  filing  date  (i.e.,  by 
February  12,  2001)  unless  offers  of  financial 
assistance  (OFA)  are  filed  within  the  90-day  period. 
See  sections  308(cj  and  (d). 

'  The  3.84-mite  segment  extends  from  the  point 
of  switch  in  Jersey  Qty  (approximately  MP  0.00), 
to  the  southerly  R.O.W.  line  of  Baldwin  Avenue,  in 
Weehawken  (approximately  MP  2.84),  and  includes 
the  former  DL&W  Railroad  Lead  to  the  Hoboken 
Freight  Yard  in  Jersey  City. 

'  The  6.95-mile  segment  is  divided  into  in  two 
parts:  (1)  from  the  connection  to  the  Passaic  and 
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lines  traverse  U.S.  Postal  Zip  Codes 
07302,  07303,  07306,  07407, and  07087. 

CSXT  acquired  the  right  to  operate 
over  these  lines  under  the  North  Jersey 
Shared  Assets  Areas  Operating 
Agreement  approved  by  the  Board  in 
CSX  Corp. — Control  and  Operating 
Leases/Agreements — Conrail  Inc.,  STB 
Finance  Docket  No.  33388  (Decision  No. 
89)  (STB  served  July  23,  1998),  clarified 
and  modified  (Decision  No.  96)  (STB 
served  Oct.  19, 1998),  petitions  for 
review  pending  sub  nom.  Erie  Niagara 
Rail  SteeringJJommittee  v.  STB,  P>fcs. 
98-4285,  et  al.  (2d  Cir.  filed  July  31, 
1998).'*  Pursuant  to  that  agreement, 
CSXT  does  not  conduct  freight 
operations  over  the  River  Line.  CSXT 
publishes  rates  and  maintains  stations 
for  the  River  Line's  shippers,^  and 
Conrail  conducts  the  actual  train 
operations  in  CSXT's  name. 

The  lines  do  not  contain  federally 
granted  rights-of-way.  A  large  part  of  the 
real  estate  and  track  is  owned  by  the 
New  Jersey  Transit  Corporation  (NJT), 
and  the  remainder  is  owned  by  Conrail.^ 
Any  dociunentation  in  CSXT's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 


Harismus  Branch  at  CP  "Waldo"  in  Jersey  Qty 
(approximately  MP  0.00)  to  the  south  side  of  Clifton 
Road  in  Weehawken  [approximately  MP  4.7), 
including  the  River  Yard;  and  (2)  from  (a)  the  south 
side  of  Clifton  Road  in  Weehawken  (approximately 
MP  0.00)  to  the  northwest  side  of  Tonnelle  Avenue 
(excluding  the  portion  of  line,  associated  track,  and 
underlying  right-of-way  necessjiry  to  retain  access 
and  continue  service  to  Durkee  Foods)  in  North 
Bergen  (approximately  MP  1.53);  (h)  the  National 
Docks  Secondary  in  Jersey  City  from  its  connection 
with  the  River  Line  at  CP  "Nave"  to  the  east  side 
of  Newark  Avenue  (approximately  1,350  feet);  and 
(c)  the  Weehawken  Branch  (Chicken  Yard)  in 
Weehawken,  from  its  connection  with  the  River 
Line  on  the  east  side  of  Willow  Avenue  to  the  end 
of  the  track  (approximately  2.450  feet). 

*  Norfolk  Southern  Railway  Company  abo 
acquired  the  same  rights  with  respect  to  the  River 
Line  and  filed  a  similar  petition  for  exemption  on 
November  14,  2000.  See  Norfolk  Southern  Railway 
Company — Discontinuance  Exemption — in  Hudson 
County.  NJ.  STB  Docket  No.  AB-290  (Sub-No. 
212X). 

^Two  shippers,  Cognis  Chemical  Company  and 
Dykes  Lumber  Company,  are  being  served. 

"The  River  Line's  real  estate  and  track  was 
transferred  to  NJT  on  or  about  October  24, 1995, 
pursuant  to  the  Freight  Relocation  and  River  Line 
Acquisition  Agreement  that  Conrail  and  NJT 
entered  into  on  June  B,  1989.  Conrail  retained  a  boe 
and  exclusive  easement  for  the  operation  and 
maintenance  of  rail  freight  service. 

NJT  will  reconstruct  the  River  Line  and  dedicate 
it  to  light  rail  commuter  passenger  service.  The 
River  Line's  freight  operations  will  be  transferred  to 
Conrail's  Northern  Branch,  which  will  be 
reconstructed  to  accommodate  through  train  service 
and  to  remove  "at-grade"  highway  and  street 
crossings.  Conrail  will  not  terminate  freight 
operations  or  consummate  the  abandonment  of  the 
River  Line,  and  CSXT  will  not  exercise  the 
discontinuance  authority,  until  the  Northern 
Branch  has  been  reconstructed. 


forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  9, 
2001.'' 

Any  OFA  with  respect  to  the  lines 
should  be  filed  in  the  pertinent  Conrail 
application  proceeding  under  section 
308(d)  of  the  3-R  Act  and  49  CFR 
1152.27.  Each  OFA  must  be 
accompanied  by  a  $1,000  filing  fee.  See 
49  CFR  1002.2(f)(25). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  584X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Natalie  Rosenberg,  CSX 
Transportation,  Inc.,  500  Water  Street, 
Jacksonville,  FL  32202.  Replies  to  the 
CSXT  petition  are  due  on  or  before 
December  28,  2000. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 

An  environmental  assessment  (or 
impact  statement)  is  normally  made 
available  in  abandonment  or 
discontinuance  proceedings,  but  under 
49  CFR  1105.6(d),  the  Board  may 
modify  the  environmental  requirements 
in  appropriate  circumstances.  The 
requirements  are  being  modified  here. 
CSXT  has  never  conducted  operations 
over  the  line  apart  from  those  Conrail 
conducted  on  CSXT's  behalf.  Granting  a 
carrier  authority  to  discontinue  service 
it  has  never  provided  appears  to  have  no 
environmental  impact.  The  requirement 
that  the  carrier  submit  a  report  and  that 
the  Board  prepare  an  analysis  are 
therefore  superfluous. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  November  28,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-30944  Filed  12-7-00;  8:45  am] 
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'  CSXT  has  requested  that  its  petition  for 
exemption  be  granted  with  an  effective  date  of 
February  12,  2001 ,  to  coincide  with  the  anticipated 
effectiveness  of  the  two  related  Conrail 
abandonment  applications.  This  request  will  be 
considered  by  the  Board  when  the  petition  for 
exemption  is  addressed. 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
'3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Reinvestment 
Application. 

DATES:  Written  comments  should  be 
received  on  or  before  February  7,  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reinvestment  Application. 

OMB  Number:  1535-0096. 

Form  Number:  PD  F  1993. 

Abstract:  The  information  is 
requested  to  support  a  request  that 
proceeds  of  matured  Series  H  savings 
bonds  be  reinvested  in  Series  HH  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  4,  2000. 

Vicki  S.  Thorpe. 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  00-31285  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Allowance  for  Private  Purchase  of  an 
Outer  Burial  Receptacle  in  Lieu  of  a 
Government-Furnished  Graveliner  for 
a  Grave  in  a  VA  National  Cemetery 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  Public  Law  104-275  was 
enacted  on  October  9,  1996.  It  allowed 
the  Department  of  Veterans  Affairs  (VA) 
to  provide  a  monetary  allowance 
towards  the  private  purchase  of  an  outer 
burial  receptacle  for  use  in  a  VA 
national  cemetery.  Under  VA  regulation 
(38  CFR  1.629),  the  allowance  is  equal 


to  the  average  cost  of  Government- 
furnished  graveliners  minus  any 
administrative  costs  to  VA.  The  law 
continues  to  provide  a  veteran's 
survivors  with  the  option  of  selecting  a 
Government-furnished  graveliner  for 
use  in  a  VA  national  cemetery  where 
such  use  is  authorized. 

The  purpose  of  this  Notice  is  to  notify 
interested  parties  of  the  average  cost  of 
Government-furnished  graveliners, 
administrative  costs  that  relate  to 
processing  a  claim,  and  the  amoimt  of 
the  allowance  payable  for  qualifying 
interments  which  occurred  during  or 
prior  to  calendar  year  2000,  but  after 
October  9. 1996. 

DATES:  The  allowance  rates  are  effective 
the  date  this  notice  appears  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deanna  L.  Wilson,  Program  Analyst, 
Communications  Management  Services 
(402B1),  National  Cemetery 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Telephone: 
202-273-5154  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  501(a)  and  Public  Law  104-275, 
section  213,  VA  may  provide  a 
monetary  allowance  for  the  private 
purcJiase  of  an  outer  burial  receptacle 
for  use  in  a  VA  national  cemetery  where 
its  use  is  authorized.  The  allowance  for 
qualified  interments  which  occur  during 
or  prior  to  calendar  year  2000,  but  after 


October  9, 1996,  is  the  average  cost  of 
Govemment-fumished  graveliners  in 
fiscal  year  1999,  less  the  administrative 
costs  incurred  by  VA  in  processing  and 
paying  the  allowance  in  lieu  of  the 
Govemment-fumished  graveliner. 

The  average  cost  of  Govemment- 
fumished  graveliners  is  determined  by 
taking  VA's  total  cost  during  a  fiscal 
year  for  single-depth  graveUners  which 
were  procured  for  placement  at  the  time 
of  interment  and  dividing  it  by  the  total 
number  of  such  graveliners  procured  by 
VA  during  that  fiscal  year.  'The 
calculation  excludes  both  graveliners 
procured  and  pre-placed  in  gravesites  as 
part  of  cemetery  gravesite  development 
projects  and  all  double-depth 
graveliners.  Using  this  method  of 
computation,  the  average  cost  was 
determined  to  be  $147.96  for  fiscal  year 
1999. 

The  administrative  costs  incurred  by 
VA  consist  of  those  costs  that  relate  to 
processing  and  paying  an  allowance  in 
lieu  of  the  Govemment-fumished 
graveliner.  These  costs  have  been 
determined  to  be  $10.17  for  calendar 
year  2000. 

The  net  allowance  payable  for 
quabfying  interments  occurring  during 
or  before  calendar  year  2000,  therefore, 
is  $137.79. 

Approved:  October  13,  2000. 
Hershel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

[FR  Doc.  00-31290  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommJsssion 

[Docket  No.  RP97-288-005] 

Transwestern  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Correction 

In  notice  document  00-30351 
appearing  on  page  71102  in  the  issue  of 
Wednesday,  November  29,  2000,  the 
docket  number  is  corrected  to  read  as 
set  forth  above. 

[FR  Doc.  CO-30351  Filed  12-7-00;  8:45  am] 
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INTERNATIONAL  TRADE 
COIMMISSION 

[Investigations  Nos.  AA1921-197  (Review), 
701-TA-231,  319-320,  322,  325-328,  340,  342, 
and  348-350  (Review),  and  731-TA-573-576, 
578,  582-587,  604,  607-608,  612,  and  614- 
618  (Review)] 

Certain  Carbon  Steel  Products  From 
Australia,  Belgium.  Brazil,  Canada, 
Finland,  France,  Germany,  Japan, 
Korea,  Mexico,  Netlierlands,  Poland, 
Romania.  Spain,  Sweden.  Taiwan,  and 
United  Kingdom 

Correction 

In  notice  document  00-30673 
appearing  on  page  75301  in  the  issue  of 
Friday,  December  1,  2000,  make  the 
following  correction: 

In  the  second  column,  in  the  second 
table,  the  heading  "Corrosion  resistant" 
should  read  "Cold-rolled" 

[FR  Doc.  CO-30673  Filed  12-7-00;  8:45  am] 
BRJJNG  CODE  150S-01-0 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 
[INS  No.  2090-00;  AG  Order  No.  2336-2000] 
RIN1115-AE26 

Extension  of  Designation  of  Somalia 
Under  Temporary  Protected  Status 
Program 

Correction 

In  notice  document  00-29546 
beginning  on  page  69789  in  the  issue  of 


Monday,  November  20,  2000,  make  the 
following  corrections: 

1.  On  page  69789,  in  the  third 
column,  in  the  SUMMARY  ,  in  the 
fourth  line,  "September  17,  2001" 
should  read  "September  18,  2000". 

2.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
seventh  line,  "September  17,  2000" 
should  read  "September  17,  2001". 

(FR  Doc.  CO-29546  Filed  12-7-00;  8:45  am] 
BILUNG  CODE  1 505-01 -0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.34-43526  File  No.  SR-PCX-00- 

35] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.1  to  the  Proposed  Rule 
Change  by  the  Pacific  Exchange,  Inc., 
Relating  to  Equity  Houseiteeping 
Amendments 

Correction 

In  notice  document  00-29181 
beginning  on  page  69109  in  the  issue  of 
Wednesday,  November  15,  2000,  make 
the  following  correction: 

On  page  69110,  in  the  first  column,  in 
the  fifth  full  paragraph  "3.  PCXE  Rule  5- 
Listings  "  should  read  "  e.  PCXE  Rule 
5-Listings  ". 

[FR  Doc.  CO-29181  Filed  12-7-00;  8:45  am] 

BILLING  CODE  1 505-01 -D 


Friday, 
December  8,  2000 


O      ^***^ 


Part  n 


Postal  Service 


39  CFR  Part  20 

International  Mail;  Changes  in  Postal 

Rates,  Fees,  and  Mail  Classifications;  Final 

Rule 
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POSTAL  SERVICE 

39  CFR  Part  20 

International  Mail;  Changes  In  Postal 
Rates,  Fees,  and  Mail  Classifications 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service,  after 
considering  the  comments  on  proposed 
changes  in  international  postal  rates, 
fees,  and  mail  classifications,  submitted 
in  response  to  its  request  on  September 
26,  2000,  hereby  gives  notice  that  it  is 
implementing  the  proposed  postal  rates, 
fees,  and  mail  classifications,  except  the 
Global  Priority  Mail  variable-weight 
rates,  recorded  delivery  fee,  and 
insurance  fees  for  Canada  which  have 
been  modified  as  explained  below.  The 
elimination  of  Global  Package  Link  is 
delayed  until  April  1,  2001. 
DATES:  Effective  January  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Grandjean  (703)  292-3579,  or 
Bruce  Hirt  (703)  292-3588. 
SUPPLEMENTARY  INFORMATION:  On 
September  26,  2000,  the  Postal  Service 
published  in  the  Federal  Register  (65 
FR  57864)  a  notice  of  proposed  changes 
in  international  postal  rates,  fees,  and 
mail  classifications.  In  that  notice  the 
Postal  Service  proposed  to  change  its 
international  mail  classification 
structiu*  fi'om  a  content-based  system  to 
a  speed-of-service  system.  Under  this 
new  system  the  Postal  Service  will 
provide  the  following  categories  of 
international  mail:  Global  Express 
Guaranteed  (formerly  Priority  Mail 
Global  Guaranteed),  Global  Express  Mail 
(formerly  Express  Mail  International 
Service),  Global  Priority  Mail,  airmail, 
and  economy.  Airmail  and  economy 
mail  will  include  letter-post  and  parcel 
post  service.  Rates  are  redesigned  for 
these  new  categories  and  the  number  of 
rate  groups  are  generally  increased  to 
better  reflect  the  cost  of  sending  mail  to 
groups  of  countries  with  similar  costs. 
In  addition,  a  number  of  services  and 
charges  are  eliminated.  These  are 
ValuePost/Canada,  New  Market 
Opportunities  Program,  Global  Package 
Liiaik,  recall/change  of  address  service, 
special  delivery,  special  handling,  and 
storage  charges.  Also,  the  book  and 
sheet  music  rate  will  be  available  only 
for  volujne  mailings  of  50  pounds  or  200 
pieces  of  mail  sent  at  the  same  time  and 
presorted  by  coimtry. 

The  Postal  Service  requested 
comments  by  October  26,  2000,  and  by 
that  date  received  eight  responses.  One 
comment  was  received  from  a  private 
individual,  three  comments  were 
received  from  package  mailers  using 


Global  Package  Link,  three  comments 
were  received  from  international  mail 
consolidators,  and  one  comment  was 
received  from  a  large  printing  and 
mailing  firm. 

The  private  individual  questioned  the 
increase  in  the  number  of  rate  groups  for 
single  piece  airmail  letter-post  and  the 
logic  of  the  rates  within  that  rate 
schedule.  He  further  pointed  out  that 
certain  airmail  letter-post  rates  are 
higher  than  the  rates  for  variable-weight 
Global  Priority  Mail  items,  which 
receive  faster  service.  He  also  noted  the 
elimination  of  letter-post  service  for 
items  weighing  over  4  pounds  to 
Canada.  Finally,  he  questioned  the 
pricing  of  economy  letter-post  with  the 
first  rate  increment  being  16  ounces  and 
suggested  that  a  lower  initial  weight 
increment  would  be  more  appropriate 
and  would  allow  for  a  lower  initial  rate. 

The  Postal  Service  does  not  agree  that 
there  should  be  fewer  rate  groups  for 
letter-post.  The  Postal  Service  has 
maintained  a  simple  rate  structure  for 
the  first  ounce.  The  rate  is  60  cents  for 
Canada  and  Mexico  and  80  cents  for  all 
other  countries.  The  first  oimce  rate 
increment  covers  the  majority  of  letter- 
post  items  mailed.  However,  as  weight 
increases  costs  for  providing  service  to 
various  countries  diverge.  Having  more 
rate  groups  over  1  ounce  allows  the 
Postal  Service  to  more  closely  align 
rates  with  the  cost  of  providing  service 
to  various  groups  of  countries,  while 
maintaining  rate  simplicity  for  most 
users. 

The  Postal  Service  has  reviewed  the 
alignment  of  the  variable-weight  Global 
Priority  Mail  rates  with  the  airmail 
letter-post  rates.  To  maintain  an 
appropriate  rate  differential  based  on 
the  service  value  of  Global  Priority  Mail 
over  airmail  letter-post,  the  Global 
Priority  Mail  variable-weight  rates  have 
been  changed  slightly  to  avoid  lower 
rates  for  Global  Priority  Mail  as 
compared  to  airmail  letter-post. 

Letter  service  is  currently  available  to 
Canada  for  items  over  4  pounds  if  the 
item  is  registered.  The  Postal  Service 
has  foimd  that  there  is  no  customer 
demand  for  this  service.  Additionally, 
this  service  is  provided  under  a  bilateral 
agreement  with  Canada  Post,  and 
Canada  Post  is  planning  to  eliminate 
letter-post  service  over  4  pounds. 

The  Postal  Service  carefully 
considered  the  establishment  of  the 
minimum  rate  for  economy  (surface) 
letter-post.  This  change  is  necessary  to 
ensure  adequate  cost  coverage  for  this 
category  of  mail.  It  should  be  noted  that 
there  is  very  little  volxmie  that  will  be 
affected. 

The  users  of  Global  Package  Link 
opposed  the  elimination  of  this  service, 


stating  that  similar  service  is  not 
available  &om  other  international 
carriers,  and  they  had  made  substantial 
investment  to  use  the  service. 

The  Postal  Service  appreciates  the 
usefulness  of  Global  Package  Link 
service.  However,  the  ciurent  service 
has  not  attracted  enough  customers  to 
justify  its  continuation  in  its  current 
form.  The  Postal  Service,  therefore,  is 
eliminating  this  service.  The  Postal 
Service  continues  to  offer  a  wide  variety 
of  package  services  that  it  believes  will 
generally  meet  the  needs  of  all  current 
Global  Package  Link  customers.  To 
ensure  that  ciurent  Global  Package  Link 
mailers  can  transition  to  other  products, 
the  Postal  Service  will  defer  the 
elimination  of  Global  Package  Link  imtil 
Amil  1,  2001. 

The  international  mail  consolidators 
generally  accepted  the  need  for 
increases  in  International  Priority 
Airmail  and  International  Surface  Air 
Lift,  however,  all  three  expressed 
concern  over  the  size  of  the  increases 
and  the  rates  to  specific  countries. 

One  consolidator  argued  that  the  rates 
for  bulk  commercial  services. 
International  Priority  Airmail  and 
International  Surface  Air  Lift,  increased 
a  greater  percentage  than  single  piece 
airmail  rates  and  other  rates  such  as 
publishers'  periodicals.  For  example, 
the  current  airmail  rate  for  a  3-ounce 
item  to  countries  other  than  Canada  and 
Mexico  is  $2.60  and  the  new  rates  will 
range  from  $2.30  to  $2.60  depending  on 
destination.  This  represents  no  increase 
in  some  cases  and  a  rate  decrease  in 
some  cases. 

The  Postal  Service  readily 
acknowledges  that  not  all  international 
rates  have  increased  the  same 
percentage.  This  difference  is  due  to  a 
number  of  factors.  First,  the  new  letter- 
post  category  of  mail  encompasses  what 
were  formerly  letters,  cards,  and  other 
articles  such  as  printed  matter  and  small 
packets.  Second,  weight  increments 
have  been  combined.  For  example,  the 
.5  ounce  increments  have  been  replaced 
by  larger  1 -ounce  weight  increments. 
And  third,  countries  have  been  placed 
in  more  rate  groups  to  better  reflect  the 
cost  incurred  in  providing  postal 
service. 

One  consolidator  expressed  concern 
over  preparation  of  International 
Priority  Airmail  and  whether  volumes 
will  now  be  subject  to  the  International 
Priority  Airmail  non-presort  worldwide 
rate  instead  of  the  presort  rate.  It  is  true 
that  in  certain  circumstances  volumes  of 
International  Priority  Airmail  may  no 
longer  qualify  for  the  presort  rate. 
However,  the  Postal  Service  believes 
that  the  amoimt  of  such  mail  will  be 
minimal.  Presort  rates  are  generally 


applied  when  there  are  11  poimds  to  a 
rate  group.  Rate  groups  that  contain  a 
small  number  of  coimtries  are  generally 
composed  of  high-volimie  countries  and 
mailers  are  likely  to  have  at  least  11 
pounds  to  these  countries. 

One  consolidator  suggested  that  the 
International  Surface  Air  Lift  increase 
be  spread  over  several  years  to  mitigate 
the  impact.  Unfortunately,  the  Postal 
Service  expects  the  costs  for  this 
category  to  continue  increasing  at  a 
relatively  high  rate  and  caimot  postpone 
reflecting  these  cost  increases  in  the 
rates. 

The  printing  firm  requested  that  it  be 
allowed  to  use  domestic  rate 
endorsements  on  international  mail 
since  it  is  an  additional  cost  to  remove 
these  endorsements  for  international 
mail.  The  commenter  noted  that  it  will 
no  longer  be  necessary  to  use  the 
endorsement  "printed  matter"  on  letter- 
post  items.  In  addition,  the  commenter 
agreed  with  the  proposed  rate  groups, 
the  inclusion  of  Canada  for  International 
Siuiace  Air  Lift,  and  the  elimination  of 
ValuePost/Canada. 

Currently,  international  mail  cannot 
bear  domestic  rate  endorsements.  The 
purpose  of  these  endorsements  is  to 
show  the  rate  of  postage  paid  and  to 
determine  the  service  to  be  accorded  to 
a  particular  piece  of  mail.  These 
domestic  endorsements  are 
inappropriate  for  international  mail  and 
cause  confusion  as  to  whether  proper 


international  postage  has  been  paid  and 
how  to  handle  the  mail.  Additionally, 
these  domestic  rate  endorsements  can 
cause  confusion  in  the  delivering 
foreign  coimtry.  Accordingly,  the  Postal 
Service  does  not  anticipate  changing  the 
permit  imprint  requirements  for 
international  mail. 

Some  of  the  special  service  fees 
contained  in  the  proposed  rule  are 
based  on  the  equivalent  domestic 
service.  The  Postal  Rate  Commission,  in 
its  decision  on  R2000-1,  has 
recommended  changes  to  those 
domestic  fees.  Accordingly,  the  Postal 
Service  will  adopt  the  domestic 
equivalent  fees  for  international  mail. 
The  fee  for  recorded  delivery  service  is 
changed  to  $1.90  from  $2.10.  Tlie  fee  for 
insurance  for  parcel  post  to  Canada  for 
indemnity  not  over  $50.00  is  changed 
from  $1.35  to  $1.10.  The  fee  for  each 
additional  $100  of  insurance  coverage 
remains  $1.00.  If  different  fees  are 
ultimately  adopted  by  the  Postal  Service 
for  domestic  mail,  the  international  fees 
will  be  adjusted  accordingly. 

The  notice  published  on  September 
26,  2000,  contained  some  errors.  In 
section  261.1,  if  recorded  dehvery  is 
used  on  M-bags,  return  receipts  and 
restricted  delivery  are  available.  In 
section  282.3,  Pickup  Service,  the  fee  is 
$10.25,  not  $8.25.  Under  section  292, 
292.212  was  incorrectly  shown  as 
291.212.  Exhibit  293.71  is  corrected  to 
reflect  the  current  list  of  countries  to 

Global  Express  Mail 


which  International  Surface  Air  Lift 
service  is  available.  The  title  of  295.41 
should  read  "Makeup  Requirements  for 
Books  and  Sheet  Music."  The  tide  for 
Exhibit  295.44  should  read  "Books  and 
Sheet  Music — Canada  Labeling  and 
Routing  Information."  In  section  297.1, 
the  reference  to  292  should  read 
"297.2." 

The  Postal  Service  is  also  changing 
the  name  of  Express  Mail  International 
Service  to  Globial  Express  Mail.  The  new 
name  is  used  in  this  notice. 

After  reviewing  and  considering  the 
comments  received,  the  Postal  Service 
adopts  the  following  international  rates, 
fees,  and  mail  classifications  and 
amends  the  International  Mail  Manual 
(IMM),  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  20.1. 

List  of  Subiects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
services. 

PART  20-{AMENOED] 

1.  The  authority  citations  for  39  CFR 
part  20  continue  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401. 
404,  407,  408. 

2.  The  International  Mail  Manual 
(IMM)  is  amended  to  incorporate  the 
following  postage  rates,  fees,  and 
regulations: 

International  Rates  and  Fees 


Weight  not  over  (lbs.) 


.5 
1  , 
2 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Rate 

group  1 

(Canada) 


$15.50 
16.25 
17.00 
18.25 
19.25 
20.50 
22.75 
25.00 
27.25 
29.50 
31.75 
34.00 
36.25 
38.50 
40.75 
43.00 
45.25 
47.50 
49.75 
52.00 
54.25 
56.50 
58.75 
61.00 
63.25 
65.50 


Rate 
group  2 
(Mexico) 


Rate 
group  3 
(Great  Brit- 
ain &  No. 
Ireland) 


$16.75 
20.00 
23.70 
27.60 
31.10 
34.20 
36.40 
38.60 
40.80 
43.00 
45.20 
47.40 
49.60 
51.80 
54.00 
56.20 
58.40 
60.60 
62.80 
65.00 
67.20 
69.40 
71.60 
73.80 
76.00 
78.20 


$20.00 
24.75 
28.75 
32.75 
35.75 
38.75 
41.75 
44.75 
47.75 
50.75 
53.75 
56.75 
59.75 
62.75 
65.75 
68.75 
71.75 
74.75 
77.75 
80.75 
83.75 
86.75 
89.75 
92.75 
95.75 
98.75 


Rate 
group  4 
(Japan) 


$17.00 
21.00 
25.00 
29.00 
33.00 
36.75 
40.05 
43.35 
46.65 
49.95 
53.25 
56.55 
59.85 
63.15 
66.45 
69.75 
73.05 
76.35 
79.65 
82.95 
86.25 
89.55 
92.85 
96.15 
99.45 

102.75 


Rate 

?iro(4>5 
China) 


$19.00 

22.75 

26.05 

30.50 

34.90 

39.20 

43.45 

47.70 

51.95 

56.20 

60.45 

64.70 

68.95 

73.20 

77.45 

81.70 

85.95 

90.20 

94.45 

98.70 

102.95 

107.20 

111.45 

115.70 

119.95 

124.20 


Rate 
group  6 


Rate 
group  7 


$17.M 
19.15 
21.65 
24.95 
28.15 
31.85 
34.95 
38.05 
41.15 
44.25 
47.35 
50.45 
53.55 
56.65 
59.75 
62.85 
65.95 
69.05 
72.15 
75.25 
78.35 
81.45 
84.55 
87.65 
90.75 
93.85 


$23.00 
26.00 
29.00 
32.00 
35.00 
38.00 
41.20 
44.40 
47.60 
50.80 
54.00 
57.20 
60.40 
63.60 
66.80 
70.00 
73.20 
76.40 
79.60 
82.80 
86  00 
89.20 
92  40 
95.60 
98.80 

102.00 


77078 


Federal  Register /Vol.  65,  No.  237 /Friday,  December  8,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  237 /Friday.  December  8,  2000 /Rules  and  Regulations 


77079 


Global  Express  Mail— Continued 


. 

Rate 

Weight  not  over  (lbs.) 

Rate 
group  1 
(Canada) 

Rate 
group  2 
(Mexico) 

group  3 
(Great  Brit- 
ain &  No. 

Ireland) 

Rate 
group  4 
(Japan) 

Rate 
group  5 
(China) 

Rate 

group  6 

Rate 

group  7 

26  

67.75 

80.40 

101.75 

106.05 

128.45 

96.95 

105.20 

27  

70.00 

82.60 

104.75 

109.35 

132.70 

100.05 

108.40 

28  

72.25 

84.80 

107.75 

112.65 

136.95 

103.15 

111.60 

29  

74.50 

87.00 

110.75 

115.95 

141.20 

106.25 

114.80 

30  

76.75 

89.20 

113.75 

119.25 

145.45 

109.35 

118.00 

31  .;. ; 

79.00 

91.40 

116.75 

122.55 

149.70 

112.45 

121.20 

32  

81.25 

93.60 

119.75 

125.85 

153.95 

115.55 

124.40 

33  

83.50 

95.80 

12Z75 

129.15 

158.20 

118.65 

127.60 

34  

85.75 

98.00 

125.75 

132.45 

162.45 

121.75 

130.80 

35  

88.00 

100.20 

128.75 

135.75 

166.70 

124.85 

134.00 

36  

90.25 

102.40 

131.75 

139.05 

170.95 

127.95 

137.20 

37  

92.50 

104.60 

134.75 

142.35 

175.20 

131.05 

140.40 

38  

94.75 

106.80 

137.75 

145.65 

179.45 

134.15 

143.60 

39  

97.00 

109.00 

140.75 

148.95 

183.70 

137.25 

146.80 

40  

99.25 

111.20 

143.75 

152.25 

187.95 

140.35 

150.00 

41   

101.50 

113.40 

146.75 

155.55 

192.20 

143.45 

153.20 

42  

103.75 

115.60 

149.75 

158.85 

196.45 

146.55 

156.40 

43  

106.00 

117.80 

152.75 

162.15 

200.70 

149.65 

159.60 

44  

108.25 

120.00 

155.75 

165.45 

204.95 

152.75 

162.80 

45  

110.50 

122.20 

158.75 

168.75 

209.20 

155.85 

166.00 

46  ; 

112.75 

124.40 

161.75 

172.05 

213.45 

158.95 

169.20 

47  

115.00 

126.60 

164.75 

175.35 

217.70 

162.05 

172.40 

48  

117.25 

128.80 

167.75 

178.65 

221.95 

165.15 

175.60 

49  

119.50 

131.00 

170.75 

181.95 

226.20 

168.25 

178.80 

50  

121.75 

133.20 

173.75 

185.25 

230.45 

171.35 

182.00 

51   

124.00 

135.40 

176.75 

188.55 

234.70 

174.45 

185.20 

52  

126.25 

137.60 

179.75 

191.85 

238.95 

177.55 

188.40 

53  

128.50 

139.80 

182.75 

195.15 

243.20 

180.65 

191.60 

54  

130.75 

142.00 

185.75 

198.45 

247.45 

183.75 

194.80 

55  

133.00 

144.20 

188.75 

201.75 

251.70 

186.85 

198.00 

56  

135.25 

146.40 

191.75 

205.05 

255.95 

189.95 

201 .20 

57  

137.50 

148.60 

194.75 

208.35 

260.20 

193.05 

204.40 

58  

139.75 

150.80 

197.75 

211.65 

264.45 

196.15 

207.60 

59  

142.00 

153.00 

200.75 

214.95 

268.70 

199.25 

210.80 

60  ^. 

144.25 

155.20 

203.75 

218.25 

272.95 

202.35 

214.00 

61 

146.50 

157.40 

206.75 

221.55 

277.20 

205.45 

217.20 

62 : 

148.75 

159.60 

209.75 

224.85 

281.45 

208.55 

220.40 

63  

151.00 

161.80 

212.75 

228.15 

285.70 

211.65 

223.60 

64  

153.25 

164.00 

215.75 

231.45 

289.95 

214.75 

226.80 

65  

155.50 
157.75 

166.20 
168.40 

218.75 
221.75 

234.75 
238.05 

294.20 
298.45 

217.85 
220.95 

230.00 

66  

233.20 

67  

224.05 
227.15 
230.25 
233.35 

236.40 

68         

239.60 

69  

242.80 

70  

246.00 

Global  Express  Mail 


Weight  not  over  (lbs.) 

Rate 
group  8 

Rate 
group  9 

Rate 
group  10 

Rate 
group  1 1 

Rate 
group  12 

.5  

$17.00 

$19.00 

$22.75 

$28.50 

$22.25 

1  

20.50 

22.00 

25.25 

31.25 

24.75 

2  

24.00 

26.00 

28.25 

35.50 

28.00 

3  

28.00 

30.00 

32.50 

40.50 

3^00 

4  

32.00 

35.00 

36.50 

44.75 

36.00 

5  

36.00 

40.00 

40.75 

49.75 

40.00 

6 

40.20 

44.65 

45.00 

54.50 

44  00 

7 

44.40 

49.30 

49.25 

59.25 

48.00 

8  „ 

48.60 

53.95 

53.50 

64.00 

52.00 

9  

52.80 

58.60 

57.75 

68.75 

56.00 

10  

57.00 

63.25 

62.00 

73.50 

60.00 

11  

61.20 
65.40 

67.90 
72.55 

66.25 
70.50 

78.25 
83.00 

64.00 

12  

68  00 

13  „ 

69.60 
73.80 
78.00 
82.20 

77.20 
81.85 
86.50 
91.15 

74.75 
79.00 
83.25 
87.50 

87.75 

92.50 

97.25 

102.00 

72.00 

14  

76.00 

15  

80.00 

16  

84.00 

17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

41  , 

42  . 

43  , 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  ., 

68  .. 

69  .. 

70  .. 


Global  Express  Mail— Continued 


Weight  not  over  (lbs.) 


ems  corporate  account:  5  percent  discount  from  single  piece  rates. 


Rate 
group  8 


86.40 
90.60 
94.80 
99.00 
103.20 
107.40 
111.60 
115.80 
120.00 
124.20 
128.40 
132.60 
136.80 
141.00 
145.20 
149.40 
153.60 
157.80 
162.00 
166.20 
170.40 
174.60 
178.80 
183.00 
187.20 
191.40 
195.60 
199.80 
204.00 
208.20 
212.40 
216.60 
220.80 
225.00 
229.20 
233.40 
237.60 
241.80 
246.00 
250.20 
254.40 
258.60 
262.80 
267.00 
271.20 
275.40 
279.60 
283.80 
288.00 
292.20 
296.40 
300.60 
304.80 
309.00 


Rate 
group  9 


Global  Priority  Mail 


95.80 
100.45 
105.10 
109.75 
114.40 
119.05 
123.70 
128.35 
133.00 
137.65 
142.30 
146.95 
151.60 
156.25 
160.90 
165.55 
170.20 
174.85 
179.50 
184.15 
188.80 
193.45 
198.10 
202.75 
207.40 
212.05 
216.70 
221.35 
226.00 
230.65 
235.30 
239.95 
244.60 
249.25 
253.90 
258.55 
263.20 
267.85 
272.50 
277.15 
281.80 
286.45 
291.10 
295.75 
300.40 
305.05 
309.70 
314.35 
319.00 
323.65 
328.30 
332.95 
337.60 
342.25 


Rate 
group  10 


91.75 
96.00 
100.25 
104.50 
108.75 
113.00 
117.25 
121.50 
125.75 
130.00 
134.25 
138.50 
142.75 
147.00 
151.25 
155.50 
159.75 
164.00 
168.25 
172.50 
176.75 
181.00 
185.25 
189.50 
193.75 
198.00 
202.25 
206.50 
210.75 
215.00 
219.25 
223.50 
227.75 
232.00 
236.25 
240.50 
244.75 
249.00 
253.25 
257.50 
261.75 
266.00 
270.25 
274.50 
278.75 
283.00 
287.25 
291.50 
295.75 
300.00 
304.25 
308.50 
312.75 
317.00 


Rate 
group  11 


Small  envelope 
Large  envelope 


Rate 

8 roup  1 
anada) 


$4.00 
7.00 


Rate 
group  2 
(Mexico) 


$4.00 
7.00 


Rate 
groups 


$5.00 
9.00 


106.75 

111.50 

116.25 

121.00 

125.75 

130.50 

135.25 

140.00 

144.75 

149.50 

154.25 

159.00 

163.75 

168.50 

173.25 

178.00 

182.75 

187.50 

192.25 

197.00 

201.75 

206.50 

211.25 

216.00 

220.75 

225.50 

230.25 

235.00 

239.75 

244.50 

249.25 

254.00 

258.75 

263.50 

268.25 

273.00 

277.75 

282.50 

287.25 

292.00 

296.75 

301.50 

306.25 

311.00 

315.75 

320.50 

325.25 

330.00 

334.75 

339.50 

344.25 

349.00 

353.75 

358.50 


Rate 

group  4 

(Australia. 

Japan,  New 

Zealand) 


$5.00 
9.00 


Rate 
group  12 


88.00 
92.00 
96.00 
100.00 
104.00 
106.00 
112.00 
116.00 
120.00 
124.00 
128.00 
132.00 
136.00 
140.00 
144.00 
148.00 
152.00 
156.00 
160.00 
164.00 
168.00 
172.00 
176.00 
180.00 
184  00 
188.00 
192.00 
196.00 
200.00 
204.00 
208.00 
212.00 
216.00 
220.00 
224.00 
228.00 
232.00 
236.00 
240.00 
244.00 
248.00 
252.00 
256.00 
260.00 
264.00 
268.00 
272.00 
276.00 
280.x 
284.00 
288.00 
292.00 
296.00 
300.00 


Rate 
group  5 


$5.00 
9.00 
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Airmail  Parcel  Post  Single  Piece 


Weight  not  over 
(lbs.) 

Rate 
(Canada) 

Rate 
group  2 
(Mexico) 

Rate 
group  3 

Rate 

group  4 

(Australia, 

Japan,  New 

Zealand) 

Rate 
group  5 

.5  „ 

1  

15               

$6.00 
8.00 
9.00 
11.00 
12.00 
14.00 
16.00 
18.00 

$7.00 
9.00 
10.00 
13.00 
16.00 
19.00 
22.00 
25JXi 

$8.00 
10.00 
12.00 
15.00 
18.00 
21.00 
23.00 
26.00 

$9.00 
11.00 
13.00 
16.00 
19.00 
22.00 
24.00 
27.00 

$8.00 
12.00 
14.00 

2  

2.5  „ 

17.00 
21.00 

3  

3.5  

24.00 
28.00 

4  

31.00 

Airmail 

Letter-post  (Aerogrammes:  $0.70.  Postcards:  Canada  and  Mexico,  $0.50;  rest  of  world,  $0.70). 

Single  Piece  Letter-Post 


Rate 

Weigtit  not  over  (ozs.) 

Rate 
(Canada) 

Rate 
group2 

(Mexico) 

Rate 
group  3 

group  4 

(Australia, 

Japan,  New 

Zealand) 

Rate 
groups 

1  

$0.60 

$0.60 

$0.80 

$0.80 

$0.80 

2  

0.85 

0.85 

1.60 

1.70 

1.55 

3 

1.10 

1.25 

2.40 

2.60 

2.30 

4 

1.35 

1.65 

3.20 

3.50 

3.05 

5  

1.60 

2.05 

4.00 

4.40 

3.80 

6  ; 

1.85 

2.45 

4.80 

5.30 

4.55 

7  

2.10 

2.85 

5.60 

6.20 

5.30 

8  

2.35 

3.25 

6.40 

7.10 

6.05 

12  

3.10 

4.00 

7.55 

8.40 

7.65 

16  : 

3.75 
4.40 

5.15 
6.30 

8.70 
9.85 

9.70 
11.00 

9.25 

20  

10.85 

24  

5.05 

7.45 

11.00 

12.30 

12.45 

28 ; 

5.70 

8.60 

12.15 

13.60 

14.05 

32 - 

6.35 

9.75 

13.30 

14.90 

15.65 

36  

7.00 

10.95 

14.50 

16.25 

17.35 

40     „ 

7.65 
8.30 

12.15 
13.35 

15.70 
16.90 

17.60 
18.95 

19.05 

44  

20.75 

48     

8.95 
9.65 

14.55 
15.80 

18.10 
19.35 

20.30 
21.70 

22.45 

52 

24.20 

56  

10.35 

17.05 

20.60 

23.10 

25.95 

60 : 

11.05 

18.30 

21.85 

24.50 

27.70 

64  

11.75 

19.55 

23.10 

25.90 

29.45 

International  Priority  Airmail 


Rate  group 

Per  piece 

Drop  ship- 
ment per 
pound 

Full  service 
per  pound 

1  (Canada) 

$0.25 
0.12 
0.20 
0.20 
0.12 
0.12 
0.12 
0.12 
0.20 

$2.60 
4.60 
4.25 
5.50 
4.60 
4.75 
6.25 
7.25 
7.00 

$3.60 

2  (Mexico) ,. 

5.60 

3       

5.25 

4    

6.50 

5 

5.60 

6 

5.75 

7  

7.25 

8  

8.25 

Worldwide  

8.00 

1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 

47 
48 
49 
50 
51 
52 
53 
54 
55 
56 

57  , 

58  , 

59  , 

60  , 

61  . 

62  , 

63  . 

64  , 

65  . 

66  . 

67  . 

68  . 


Weight  not  over  (lbs.) 


Rate 

8 roup  1 
anada) 


$13.25 
13.25 
14.25 
15.50 
16.75 
17.85 
18.95 
20.05 
21.15 
22.25 
23.35 
24.45 
25.55 
26.65 
27.75 
28.85 
29.95 
31.05 
32.15 
33.25 
34.35 
35.45 
36.55 
37.65 
38.75 
39.85 
40.95 
42.05 
43.15 
44.25 
45.35 
46.45 
47.55 
48.65 
49.75 
50.85 
51.95 
53.05 
54.15 
55.25 
56.35 
57.45 
58.55 
59.65 
60.75 
61.85 
62.95 
64.05 
65.15 
66.25 
67.35 
68.45 
69.55 
70.65 
71.75 
72.85 
73.95 
75.05 
76.15 
77.25 
78.35 
79.45 
80.55 
81.65 
82.75 
83.85 


Rate 
group  2 
(Mexico) 


$13.00 
15.50 
17.75 
20.25 
23.00 
25.00 
27.00 
29.00 
31.00 
33.00 
35.00 
37.00 
39.00 
41.00 
43.00 
45.00 
47.00 
49.00 
51.00 
53.00 
55.00 
57.00 
59.00 
61.00 
63.00 
65.00 
67.00 
69.00 
71.00 
73.00 
75.00 
77.00 
79.00 
81.00 
83.00 
85.00 
87.00 
89.00 
91.00 
93.00 
95.00 
97.00 
99.00 

101.00 


Rate 
group  3 
(Great  Brit- 
ain &  No. 
Ireland) 


$16.00 

20.00 

24.00 

28.00 

32.00 

35.00 

38.00 

41.00 

44.00 

47.00 

50.00 

53.00 

56.00 

59.00 

62.00 

65.00 

68.00 

71.00 

74.00 

77.00 

80.00 

83.00 

86.00 

89.00 

92.00 

95.00 

98.00 

101.00 

104.00 

107.00 

110.00 

113.00 

116.00 

119.00 

122.00 

125.00 

128.00 

131.00 

134.00 

137.00 

140.00 

143.00 

146.00 

149.00 

152.00 

155.00 

158.00 

161.00 

164.00 

167.00 

170.00 

173.00 

176.00 

179.00 

182.00 

185.00 

188.00 

191.00 

194.00 

197.00 

200.00 

203.00 

206.00 

209.00 

212.00 

215.00 


Rate 
group  4 
(Japan) 


$16.25 

20.50 

24.50 

29.00 

33.50 

36.80 

40.10 

43.40 

46.70 

50.00 

53.30 

56.60 

59,90 

63.20 

66.50 

69.80 

73.10 

76.40 

79.70 

83.00 

86.30 

89.60 

92.90 

96.20 

99.50 

102.80 

106.10 

109.40 

112.70 

116.00 

119.30 

122.60 

125.90 

129.20 

132.50 

135.80 

139.10 

142.40 

145.70 

149.00 

152.30 

155.60 

158.90 

162.20 


Rate 

?iroup  5 
China) 


$15.25 

19.75 

24.50 

29.75 

35.00 

39.25 

43.50 

47.75 

52.00 

56.25 

60.50 

64.75 

69.00 

73.25 

77.50 

81.75 

86.00 

90.25 

94.50 

98.75 

103.00 

107.25 

111.50 

115.75 

120.00 

124.25 

128.50 

132.75 

137.00 

141.25 

145.50 

149.75 

154.00 

158.25 

162.50 

166.75 

171.00 

175.25 

179.50 

183.75 

188.00 

192.25 

196.50 

200.75 

205.00 

209.25 

213.50 

217.75 

222.00 

226.25 

230.50 

234.75 

239.00 

243.25 

247.50 

251.75 

256.00 

260.25 

264.50 

268.75 

273.00 

277.25 

281.50 

285.75 

290.00 

294.25 

298.50 

302.75 


Rate 
group  6 


$14.00 

15.50 

17.50 

20.25 

22.75 

25.65 

28.55 

31.45 

34.35 

37.25 

40.15 

43.05 

45.95 

48.85 

51.75 

54.65 

57.55 

60.45 

63.35 

66.25 

69.15 

72.05 

74.95 

77.85 

80.75 

83.65 

86.55 

89.45 

92.35 

95.25 

98.15 

101.05 

103.95 

106.85 

109.75 

112.65 

115.55 

118.45 

121.35 

124.25 

127.15 

130.05 

132.95 

135.85 

138.75 

141.65 

144.55 

147.45 

150.35 

153.25 

156.15 

159.05 

161.95 

164.85 

167.75 

170.65 

173.55 

176.45 

179.35 

182.25 

185.15 

188.05 

190.95 

193.85 

196.75 

199.65 

202.55 

205.45 


Rale 

group  7 


$16.50 

19.00 

21.75 

24.50 

27.25 

30.25 

33.25 

36.25 

39.25 

42.25 

45.25 

48.25 

51.25 

54.25 

57.25 

60.25 

63.25 

66.25 

69  25 

72.25 

75.25 

78.25 

81.25 

84.25 

87.25 

90.25 

93.25 

96.25 

99.25 

102.25 

105.25 

108.25 

111.25 

114.25 

117.25 

120.25 

123.25 

126.25 

129.25 

132.25 

135.25 

138.25 

141.25 

144.25 

147.25 

150.25 

153.25 

156.25 

159.25 

162.25 

165.25 

168.25 

171.25 

174.25 

177.25 

180.25 

183.25 

186.25 

189.25 

192.25 

195.25 

198.25 

201.25 

204.25 

207.25 

210.25 

213.25 

216.25 
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Airmail  Parcel  Post  Single  Piece— Continued 


Weight  not  over  (lbs.) 

Rate 
group  1 
(Canada) 

Rate 

group  2 
(Mexico) 

Rate 
group  3 
(Great  Brit- 
ain &  No. 
Ireland) 

Rate 
group  4 
(Japan) 

Rate 
groups 
(China) 

Rate 
group  6 

Rate 
group  7 

69 

307.00 
311.25 

208.35 
211.25 

219.25 

70                                                

222  25 

Airmail  Parcel  Post  Single  Piece 


Rate 

Rate 

Rate 

Rate 

Rate 

Rate 

Weight  not  over  (lbs.) 

group  8 

group  9 

group  10 

group  1 1 

group  12 

group  13 

1  

$12.50 

$14.50 

$16.00 

$18.00 

$14.00 

$17.00 

2  

16.00 

18.75 

18.50 

22.00 

15.50 

19.00 

3  

20.00 

23.25 

21.50 

26.00 

17.25 

22.00 

4  

24.25 

26.75 

24.00 

30.00 

19.25 

25.00 

5  

28.75 

32.75 

26.50 

34.00 

21.25 

28.00 

6  

32.65 

36.50 

29.50 

37.50 

23.75 

31.25 

7  

36.55 

40.40 

32.50 

41.00 

26.25 

34.50 

8  

40.45 

44.30 

35.50 

44.50 

28.75 

37.75 

9  

44.35 

48.20 

38.50 

48.00 

31.25 

41.00 

10 

48.25 

52.10 

41.50 

51.50 

33.75 

44.25 

11  

52.15 
56.05 
59.95 
63.85 
67.75 
71.65 
75.55 

56.00 
59.90 
63.80 
67.70 
71.60 
75.50 
79.40 

44.50 
47.50 
50.50 
53.50 
56.50 
59.50 
62.50 

55.00 
58.50 
62.00 
65.50 
69.00 
72.50 
76.00 

36.25 
38.75 
41.25 
43.75 
46.25 
48.75 
51.25 

47.50 

12  

50.75 

13                     

54.00 

14     

57.25 

15          

60.50 

16 

63.75 

17  

67.00 

18     _ 

79.45 
83.35 
87.25 

83.30 
87.20 
91.10 

65.50 
68.50 
71.50 

79.50 
83.00 
86.50 

53.75 
56.25 
58.75 

70.25 

19  „ 

73.50 

20 

76.75 

21   

91.15 

95.00 

74.50 

90.00 

61.25 

80.00 

22 

95.05 

98.90 

77.50 

93.50 

63.75 

83.25 

23                

98.95 
102.85 

102.80 
106.70 

80.50 
83.50 

97.00 
100.50 

66.25 
68.75 

86.50 

24  

89.75 

25  

106.75 

110.60 

86.50 

104.00 

71.25 

93.00 

26  

110.65 
114.55 

114.50 
118.40 

89.50 
92.50 

107.50 
111.00 

73.75 
76.25 

96.25 

27  

99.50 

28  

118.45 
122.35 

122.30 
126.20 

95.50 
98.50 

114.50 
118.00 

78.75 
81.25 

102.75 

29  

106.00 

30    

126.25 
130.15 

130.10 
134.00 

101.50 
104.50 

121.50 
125.00 

83.75 
86.25 

109.25 

31   

112.50 

32  

134.05 

137.90 

107.50 

128.50 

88.75 

115.75 

33  .: 

137.95 
141.85 
145.75 
149.65 
153.55 

141.80 
145.70 
149.60 
153.50 
157.4Q 

110.50 
113.50 
116.50 
119.50 
122.50 

132.00 
135.50 
139.00 
142.50 
146.00 

91.25 
93.75 
96.25 
98.75 
101.25 

119.00 

34 

122.25 

35  

125.50 

36  

128.75 

37  

132.00 

38  

157.45 

161.30 

125.50 

149.50 

103.75 

135.25 

39  : 

161.35 

165.20 

128.50 

153.00 

106.25 

138.50 

40  

165.25 

169.10 

131.50 

156.50 

108.75 

141.75 

41   

169.15 

173.00 

134.50 

160.00 

111. -'5 

145.00 

42  

173.05 

176.90 

137.50 

163.50 

113.75 

148.25 

43  

176.95 

180.80 

140.50 

167.00 

116.25 

151.50 

44  

180.85 

184.70 

143.50 

170.50 

118.75 

154.75 

45  : 

184.75 

188.60 

146.50 

174.00 

121.25 

158.00 

46  

188.65 

192.50 

149.50 

177.50 

123.75 

161.25 

47  

192.55 

196.40 

152.50 

181.00 

126.25 

164.50 

48  

196.45 

200.30 

155.50 

184.50 

128.75 

167.75 

49 

200.35 

204.20 

158.50 

188.00 

131.25 

171.00 

50  

204.25 

208.10 

161.50 

191.50 

133.75 

174.25 

51   

208.15 

212.00 

164.50 

195.00 

136.25 

177.50 

52  

212.05 

215.90 

167.50 

198.50 

138.75 

180.75 

53  

215.95 

219.80 

170.50 

202.00 

141.25 

184.00 

54  

219.85 

223.70 

173.50 

205.50 

143.75 

187.25 

55  

223.75 

227.60 

176.50 

^09.00 

146.25 

190.50 

56  

227.65 

231.50 

179.50 

212.50 

148.75 

193.75 

57  

231.55 

235.40 

182.50 

216.00 

151.25 

197.00 

58  

235.45 

239.30 

185.50 

219.50 

153.75 

200.25 

59  

239.35 

243.20 

188.50 

223.00 

156.25 

203.50 

60 

243.25 

247.10 

191.50 

226.50 

158.75 

206.75 
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Airmail  Parcel  Post  Single  Piece— Continued 


Weight  not  over  (lbs.) 

Rate 
group  8 

Rate 

group  9 

Rate 
group  10 

Rate 

group  11 

Rate 
group  12 

Rate 
group  13 

61  

247.15 
251 .05 
254.95 
258.85 
262.75 
266.65 
270.55 
274.45 
278.35 
282.25 

251.00 
254.90 
258.80 
262.70 
266.60 
270.50 
274.40 
278.30 
282.20 
286.10 

194.50 
197.50 
200.50 
203.50 
206.50 
209.50 
212.50 
215.50 
218.50 
221.50 

230.00 
233.50 
237.00 
240.50 
244.00 
247.50 
251.00 
254.50 
258.00 
261.50 

161.25 
163.75 
166.25 
168.75 
171.25 
173.75 
176.25 
178.75 
181.25 
183.75 

2U).O0 
213.25 
216.50 
219.75 
223.00 
226.25 
229.50 
232.75 
236.00 
239.25 

62  

63  

64  

65  

66      ; 

67  

68  

69  

70  

Airmail  M-Bags 


Economy  Mail— Letter-Post  Single  Piece 


International  Surface  Air  Lift 


Rate  group 


1  (Canada) 

2  (Mexico) 

3  

4  

5  

6  

7  

8  


Per  piece 


$0.25 
0.12 
0.20 
0.20 
0.12 
0.12 
0.12 
0.12 


Drop  ship- 
ment per 
pound 


$2.15 
3.20 
2.50 
2.75 
3.45 
3.40 
3.50 
5.50 


Direct 
shiipntent 
per  pound 


$2.65 
3.70 
3.00 
3.25 
3.95 
3.90 
4.00 
6.00 


Full  service 
per  pound 


$3.15 
4.20 
3.50 
3.75 
4.45 
4.40 
4.50 
6.50 


M-Bag  drop 
shipnnent 


$1.40 
1.50 
1.50 
2.50 
2.00 
2.00 
2.25 
3.00 


M-Bag  di- 
rect ship- 
ment 


$1.50 
1.60 
1.75 
2.50 
2.25 
2.25 
2.50 
3.25 


Weight  not  over  (lbs.) 

Rate 
group  1 
Canada 

Rate 
group  2 
(Mexico) 

Rate 
groups 

Rate 

group  4 

(Australia, 

Japan,  New 

Zealand) 

Rate 
group  5 

11  

$16.50 
1.50 

$17.60 
1.60 

$27.50 
2.50 

$38.50 
3.50 

$38.50 
3.50 

Each  additional  pound  or  fraction  of  a  pound  

Weight  not  over  (ozs.) 

Rate 

group  1 

(Canada) 

Rate 
group  2 
(Mexico) 

Rate 
groups 

Rate 

group  4 

(Australia, 

Japan.  New 

Zealand) 

Rate 
groups 

16  

$2.70 
4.05 
4.55 
5.05 
5.60 
6.00 
6.40 
6.80 
7.20 
7.60 
8.00 
8.40 
8.80 

$4.35 

5.15 

5.95 

6.70 

7.50 

8.15 

8.80 

9.45 

10.10 

10.75 

11.40 

12.05 

12.70 

$3.80 
4.45 
5.10 
5.70 
6.30 
6.90 
7.50 
8.10 
8.70 
9.30 
9.90 
10.50 
11.10 

$4.05 

4.70 

5.35 

6.00 

6.65 

7.25 

7.85 

8.45 

9.05 

9.65 

10.25 

10.85 

11.45 

$4.95 

5.70 

6.50 

7.30 

8.10 

8.75 

9.40 

10.05 

10.70 

11.35 

12.00 

12.65 

13.30 

20 

24  

28  

32  

36  

40  

44  

48  

52  

56  

60  

64  : 

M-Bag  full 
service 


$1.50 
1.60 
1.75 
2.50 
2.25 
2.25 
2.50 
3.25 


Publishers'  Periodicals 


Weight  not  over 


lbs.    oz. 
0        1  .. 


Canada 


$0.40 


Mexico 


$0.48 


All  other 

countries 

(except 

Canada  and 

Mexico) 


$0.44 
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Publishers'  Periodicals— Continued 

Weight  not  over 

Canada 

Mexico 

All  other 

countries 

(except 

Canada  and 

Mexico) 

0       2                         

0.46 
0.52 
0.59 
0.65 
0.72 
0.78 
0.85 
0.91 
0.98 
1.04 
1.11 
1.17 
1.24 
1.30 
1.37 
1.43 
1.49 
1.55 
1.61 
1.67 
1.73 
1.79 
1.85 
4.00 
4.64 

0.60 
0.78 
0.90 
1.13 
1.13 
1.36 
1.36 
1.57 
1.57 
1.80 
1.80 
2.03 
2.03 
2.26 
2.26 
2.46 
2.68 
2.88 
3.10 
3.30 
3.52 
3.72 
3.94 
5.38 
6.82 

0.55 

0        3                               

0.71 

0        4              

0.83 

0        5 

1.05 

0        6      

1.05 

0        7       „ '. 

1.27 

0        8             

1.27 

0        9       

1.50 

0        10 

1.50 

0        11 

1.71 

0        12     

1.71 

0        13 

1.93 

0        14 

1.93 

0        15                                              

2.15 

0        16    

2.15 

0        18 

2.36 

0        20           - 

2.56 

2.77 

0        24      : 

2.98 

3.19 

0        28                                    

3.39 

3.60 

0        32    

3.81 

5.13 

4        0      

6.45 

$0.25  per  pound  discount  for  volume  made  up  to  country  and  tendered  at  the  New  Jersey  International  and  Bulk  Mail  Center. 

Books  and  Sheet  Music 

Weight  not  over  (ozs.) 

Rate 
group  1 
(Canada) 

Rate 
group  2 
(Mexico) 

Rate 
group  3 

Rate 
group  4 
(Japan, 
Australia, 
New  Zea- 
land) 

Rate 
groups 

0  5                        „ 

$1.70 
1.70 
1.70 
1.70 
1.70 
1.70 
1.70 
1.70 
1.70 
1.70 
1.70 
1.85 
2.00 
2.15 
2.30 
3.00 
3.68 
4.35 
5.00 
5.20 
5.40 
5.60 

$2.85 
2.85 
2.85 
2.85 
2.85 
2.85 
2.85 
2.85 
2.85 
2.85 
2.85 
3.40 
3.95 
4.50 
5.00 
5.45 
5.90 
6.35 
6.75 
7.65 
8.55 
9.45 

$2.65 
2.65 
2.65 
2.65 
2.65 
2.65 
2.65 
2.65 
2.65 
2.65 
2.65 
3.20 
3.75 
4.25 
4.75 
5.10 
5.50 
5.90 
6.20 
6.60 
7.00 
7.40 
7.80 

$2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
2.60 
3.10 
3.60 
4.10 
4.60 
5.00 
5.38 
5.75 
6.10 
6.50 
6.90 
7.35 
7.75 

$2.80 

1  0  

2.80 

2.0  

2.80 

3.0  

2.80 

4.0  - 

2.80 

5  0  

2.80 

6  0    : 

2.80 

7.0  

2.80 

8.0  

2.80 

12.0 

2.80 

16.0  

2.80 

20.0  

3.35 

24.0  

3.90 

28.0  

4.45 

32.0  

5.00 

36.0  

5.45 

40.0  

5.90 

44  0  _ ..... 

6.35 

48.0  

6.70 

52.0  

7.15 

56.0  

7.60 

60.0  

8.05 

64  0                                                                                          

5  JO               10.30 

8.40 

• 

• 
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Economy  Parcel  Post  Single  Piece 


Weight  not  over  (lbs.) 


5 
6 

7  , 

8  . 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Rate 

group  1 
anada) 


$15.25 
15.75 
16.50 
17.25 
17.75 
18.25 
18.70 
19.15 
19.60 
20.05 
20.50 
20.95 
21.40 
21.85 
22  30 
22.75 
23.30 
23.85 
24.40 
24.95 
25.50 
26.05 
26.60 
27.15 
27.70 
28.25 
28.80 
29.35 
29.90 
30.45 
31.00 
31.55 
32.10 
32.65 
33.20 
33.75 
34.30 
34.85 
35.40 
35.95 
36.50 
37.05 
37.60 
38.15 
38.70 
39.25 
39.80 
40.35 
40.90 
41.45 
42.00 
42.55 
43.10 
43.65 
44.20 
44.75 
45.30 
45.85 
46.40 
46.95 
47.50 
48.05 


Rate 
group  2 
(Mexico) 


Rate 
group  3 
(Great  Brit- 
ain &  No. 
Ireland) 


$19.50 
20.75 
22.00 
23.00 
24.00 
24.75 
25.50 
26.25 
27.00 
27.75 
28.50 
29.25 
30.00 
30.75 
31.50 
32.25 
32.95 
33.65 
34.35 
35.05 
35.75 
36.45 
37.15 
37.85 
38.55 
39.25 
39.95 
40.65 
41.35 
42.05 
42.75 
43.45 
44.15 
44.85 
45.55 
46.25 
46.95 
47.65 
48.35 
49.05 


$23.00 

25.00 

27.00 

29.00 

31.00 

32.75 

34.45 

36.15 

37.85 

39.55 

41.25 

42.95 

44.65 

46.35 

48.05 

49.75 

51.35 

52.95 

54.55 

56.15 

57.75 

59.35 

60.95 

62.55 

64.15 

65.75 

67.25 

68.75 

70.25 

71.75 

73.25 

74.75 

76.25 

77.75 

79.25 

80.75 

82.25 

83.75 

85.25 

86.75 

88.25 

89.75 

91.25 

92.75 

94.25 

95.75 

97.25 

98.75 

100.25 

101.75 

103.25 

104.75 

106.25 

107.75 

109.25 

110.75 

112.25 

113.75 

11525 

116.75 

118.25 

119.75 


Rate 
group  4 
(Japan) 


$23.25 
25.00 
26.25 
27.75 
29.00 
30.25 
31.30 
32.35 
33.40 
34.45 
35.50 
36.55 
37.60 
38.65 
39.70 
40.75 
41.70 
42.65 
43.60 
44.55 
45.50 
46.45 
47.40 
48.35 
49.30 
50.25 
51.15 
52.05 
52.95 
53.85 
54.75 
55.65 
56.55 
57.45 
58.35 
59.25 
60.15 
61.05 
61.95 
62.85 


Rate 

?iroup  5 
China) 


$21.25 
22.75 
24.25 
25.75 
27.25 
28.75 
30.00 
31.25 
32.50 
33.75 
35.00 
36.25 
37.50 
38.75 
40.00 
41.25 
42.40 
43.55 
44.70 
45.85 
47.00 
48.15 
49.30 
50.45 
51.60 
52.75 
53.85 
54.95 
56.05 
57.15 
58.25 
59.35 
60.45 
61.55 
62.65 
63.75 
64.85 
65.95 
67.05 
68.15 
69.25 
70.35 
71.45 
72.55 
73.65 
74.75 
75.85 
76.95 
78.05 
79.15 
80.25 
81.35 
82.45 
83.55 
84.65 
85.75 
86.85 
87.95 
89.05 
90.15 
91.25 
92.35 
93.45 
94.55 
95.65 
96.75 


Rate 
group  6 


$18.25 
19.35 
20.45 
21.55 
22.65 
23.75 
24.70 
25.65 
26.60 
27.55 
28.50 
29.45 
30.40 
31.35 
32.30 
33.25 
34.15 
35.05 
35.95 
36.85 
37.75 
38.65 
39.55 
40.45 
41.35 
42.25 
43.10 
43.95 
44.80 
45.65 
46.50 
47.35 
48.20 
49.05 
49.90 
50.75 
51.60 
52.45 
53.30 
54.15 
55.00 
55.85 
56.70 
57.55 
58.40 
59.25 
60.10 
60.95 
61.80 
62.65 
63.50 
64.35 
65.20 
66.05 
66.90 
67.75 
68.60 
69.45 
70.30 
71.15 
72.00 
72.85 
73.70 
74.55 
75.40 
76.25 


Rate 

group  7 


$22.00 

24.00 

26.00 

28.00 

30.00 

32.00 

33.60 

35.20 

36.80 

38.40 

40.00 

41.60 

43.20 

44  80 

46.40 

48.00 

49.60 

51.20 

52.80 

54.40 

56.00 

57.60 

59.20 

60.80 

62.40 

64.00 

65.50 

67.00 

68.50 

70.00 

71.50 

73.00 

74.50 

76.00 

77.50 

79.00 

80.50 

82.00 

83.50 

85.00 

86.50 

88.00 

89  50 

91.00 

92.50 

94.00 

95.50 

97.00 

98.50 

100.00 

101:50 

103.00 

104.50 

106.00 

107.50 

109.00 

110.50 

112.00 

113.50 

115.00 

116.50 

118.00 

119.50 

121.00 

122.50 

124.00 


77086  Federal  Register /Vol.  65,  No.  237 /Friday,  December  8,  2000 /Rules  and  Regulations 

Economy  Parcel  Post  Single  Piece 


Weight  not  over  (lbs.) 

Rate 
group  8 

Rate 
yioup9 

Rate 
group  10 

Rate 
group  11 

Rate 
group  12 

5  

$21.50 

$28.75 

$21.75 

$26.25 

$20.25 

6  

22.80 

30.95 

23.50 

28.75 

22.00 

7  

24.10 

33.15 

25.00 

31.00 

23.75 

8  

25.40 

35.35 

26.75 

33.25 

25.50 

9  

26.70 

37.55 

29.00 

d5.50 

27.25 

10  

28.10 

39.75 

32.00 

37.75 

28.90 

11  

29.40 
30.70 
32.00 
33.30 

41.65 
43.55 
45.45 
47.35 

33.40 
34.80 
36.20 
37.60 

39.80 
41.85 
43.90 
45.95 

30.55 

12    

32.20 

13  

33.85 

14  

35.50 

15 „ 

34.60 

49.25 

39.00 

48.00 

37.15 

16  

35.90 

51.15 

40.40 

50.05 

38.80 

17       

37.20 
38.50 

53.05 
54.95 

41.80 
43.20 

52.10 
54.15 

40.45 

18  

42.10 

19  

39.80 
41.10 

56.85 
58.75 

44.60 
46.00 

56.20 
58.25 

43.75 

20  .'. 

45.40 

21   

42.40 

60.45 

47.25 

60.15 

46.85 

22  :..... 

43.70 

62.15 

48.50 

62.05 

48.30 

23  

45.00 

63.85 

49.75 

63.95 

49.75 

24  

46.30 

65.55 

51.00 

65.85 

51.20 

25  

47.60 

67.25 

52.25 

67.75 

52.65 

26  

48.90 

68.95 

53.50 

69.65 

54.10 

27  

50.20 

70.65 

54.75 

71.55 

55.55 

28  

51.50 

72.35 

56.00 

73.45 

57.00 

29  

52.80 

74.05 

57.25 

75.35 

58.45 

30  

54.10 

75.75 

58.50 

77.25 

59.90 

31   

55.40 

77.40 

59.75 

79.00 

61.30 

32  

56.70 

79.05 

61.00 

80.75 

62.70 

33  

58.00 

80.70 

62.25 

82.50 

64.10 

34  

59.30 

82.35 

63.50 

84.25 

65.50 

35  ; 

60.60 

84.00 

64.75 

86.00 

66.90 

36  

61.90 

85.65 

66.00 

87.75 

68.30 

37  

63.20 

87.30 

67.25 

89.50 

69.70 

38  

64.50 

88.95 

68.50 

91.25 

71.10 

39  , 

65.80 

90.60 

69.75 

93.00 

72.50 

40  

67.10 

92.25 

71.00 

94.75 

73.90 

41   

68.40 

93.60 

72.25 

96.50 

75.30 

42  

69.70 

94.95 

73.50 

98.25 

76.70 

43  

■  71.00 

96.30 

74.75 

100.00 

78.10 

44  

72.30 

97.65 

76.00 

101.75 

79.50 

45  

73.60 

99.00 

77.25 

103.50 

80.90 

46  

74.90 

100.35 

78.50 

105.25 

82.30 

47 

76.20 

101.70 

79.75 

107.00 

83.70 

48  

77.50 

103.05 

81.00 

108.75 

85.10 

49  

78.80 

104.40 

82.25 

110.50 

86.50 

50  

80.10 
81.40 

105.75 
107.10 

83.50 
84.75 

112.25 
114.00 

87.90 

51   

89.30 

52  

82.70 

108.45 

86.00 

115.75 

90.70 

53  

84.00 

109.80 

87.25 

117.50 

92.10 

54  

85.30 

111.15 

88.50 

119.25 

93.50 

55  

86.60 
87.90 
89.20 

112.50 
113.85 
115.20 

89.75 
91.00 
92.25 

121.00 
122.75 
124.50 

94.90 

56 

96.30 

97.70 

58  

90.50 

91.80 

93.10 

94.40 

95.70 

97.00 

98.30 

99.60 

100.90 

102.20 

103.50 

104.80 

106.10 

116.55 
117.90 
119.25 
120.60 
121.95 
123.30 
124.65 
126.00 
127.35 
128.70 
130.05 
131.40 
132.75 

93.50 

94.75 

96.00 

97.25 

98.50 

99.75 

101.00 

102.25 

103.50 

104.75 

106.00 

107.25 

106.50 

126.25 
128.00 
129.75 
131.50 
133.25 
135.00 
136.75 
138.50 
140.25 
142.00 
143.75 
145.50 
147.25 

99.10 

59  : 

100.50 

60  

101.90 

61  

103.30 

62 

104.70 

63  

106.10 

64 

107.50 

65  

108.90 

66  

110.30 

67 ; 

111.70 

68  „ 

113.10 

69 

114.50 

70  

115.90 
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Economy  (Surface)  M-Bags 


Weight  not  over  (lbs). 


Regular: 

11  

Each  additional  pound  or  fraction  of  a  pound  ... 
Books  and  Sheet  Music  and  Publishers'  Periodicals: 

11  

Each  additional  pound  or  fraction  of  a  pound  ... 


Rate 
group  1 
(Canada) 


Rate 
group  2 
(Mexico) 


$11.55 
1.05 

8.80 
0.80 


$14.30 
1.30 

8.80 
0.80 


Rate 
group  3 


I        Rate 
I      group  4 
I    (Australi  a, 
Japan,  New 
Zealand) 


$15.95 
1.45 

9.90 
0.90 


Rate 
group  5 


$16.50 
1.50 

11.00 
1.00 


$16.50 
1.50 

11.00 
1.00 


Special  Services  and  Miscellaneous  Fees  and  Charges 

Fees  with  an  asterisk  are  based  on  the  equivalent  domestic  service. 

Certificate  of  Mailing  * 


Individual  Pieces: 

Individual  articles  listing,  per  article  

Finn  mailing  books  (PS  Form  3877),  per  article  listed  '""'"""'""""^^^^ 

Each  Individual  copy  of  individual  article  listing  or  original  mailing  receipt  for  registered,  insured,  or  recorded  delivery  (TOrooov) 
Bulk  Pieces:  ' 

Up  to  1,000  pieces  (one  certificate  for  total  number)  „ : 

Each  additional  1,000  pieces  or  fraction !..!!.!!!!!™!!!!."!!!!!!!" 

Duplicate  copy 1.!"!"!"!.!!!"!!™!!!! 


Fee 


$0.75 
0.25 
0.75 

3.50 
0.40 
0.75 


Insurance  Parcel  Post 


Global  Express  Mail  * 


Indemnity  limit 
not  over 

Canada  * 

All  other 
countries 

$50 

100 

$1.10 
2.00 
3.00 
4.00 
5.00 
6.00 
7.00 
8.00 

$1.85 
260 

200 

300 

400 

500 

600 

675 

3.60 
4.60 
5.60 
6.60 
7.60 

700 

860 

Add!  $100  

1  00 

Indemnity  limit  not  over 

All  countries 

$500 

No  Fee 

Add'l.  $100 

$1.00 

Registered  Mail— Countries 
Other  Than  Canada:  $7.25* 


Indemnity  limit  r>ot  over 

Fee 

Canada: 
$100  

$7  50 

500  

825 

1000 

900 

Return  Receipt*:  $1.50. 

Restricted  Delivery*:  $3.20. 

Recorded  Delivery*:  $1.90. 

International  Postal  Money  Orders — Direct 
(MPl):  $3.25;  Ust:  $8.50  (no  change). 

International  Reply  Coupons:  $1.75. 

International  Business  Reply  Service — 
Cards:  $0.80:  Envelope  up  to  2  ounces:  $1.20. 

Customs  Clearance  and  Delivery  Fee: 
$4.50. 

Pick  up  Service*:  $10.25. 

Shortpaid  Mail  Charge:  $0.45. 


Country  Rate  Group  List 


Country 


Afghanistan  

Albania  

Algena  

Andorra  

Angola  

Anguilla  

Antigua  and  Barbuda 

Argentina 

Armenia 

Aaiba  

Ascension  

Australia  

Austria  

Azerbaijjm  

Bahamas 

Bahrain  

Bangladesh  

Barbados 

Belanjs  

Belgium  


EMS 


6 
11 

6 
11 
12 


12 

7 
12 


8 

7 

6 

12 

11 

9 

12 

6 

7 


AirCP 


7 

7 
10 

7 
10 
12 
12 
13 

7 
12 


7 
-  7 
12 
10 

8 
12 

6 

6 


Surface  CP 


7 

7 

11 

6 

11 

12 

12 

12 

7 

12 

11 

8 

6 

7 

12 

10 

8 

12 

7 

6 


Letter-Post 


IPAISAL' 


8 
5 
8 

3 
8 

6 
6 
6 

8 
6 
5 
4 
3 
8 
6 
8 
8 
6 
5 
3 
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Country 


Belize  

Benin  

Bermuda  

Bhutan 

Bolivia  

Bosnia-Herzegovina 

Botswana  

Brazil  

British  Virgin  Islands  

Bnjnei  Darussalam  

Bulgaria  

Burkina  Faso 

Burma  (Myanmar) 

Burundi 

Cambodia 

Cameroon  

Canada  

Cape  Verde 

Cayman  Islands  

Central  African  Republic 

Chad 

Chile 

China 

Colombia  

Comoros  Islands 

Congo  (Brazzaville),  Republic  of  the  

Congo  (Kinshasa),  Democratic  Republic  of  ttie 

Costa  Rica  

Cote  d'lvoire  (Ivory  Coast) 

Croatia  

Cuba  

Cyprus 

Czech  RepuWic 

Denmark  

Djibouti  

Dominica  

Dominrcan  Republic 

Ecuador  

Egypt 

El  Salvador  

Equatorial  Guinea  

Eritrea 

Estonia  

Ethiopia  

Falkland  Islands 

Faroe  Islands  

Fiji  

Finland  - 

France  (includes  Corsica  &  Monaco)  

French  Guiana  

French  Polynesia  (includes  Tahiti)  

Gabon  

Gambia  

Georgia,  Republic  of 

Germany  

Ghana  

Gibraltar  

Great  Britain  and  Northern  Ireland  

Greece  

Greenland  

Grenada  

Guadeloupe  

Guatemala  

Guinea  

Guinea-Bissau  

Guyana  

Haiti  

Honduras  

Hong  Kong 

Hungary  

Iceland 

India  


EMS 

AirCP 

Surface  CP 

Letter-Post 

IPAISAL1 

12 

12 

12 

5 

6 

11 

10 

10 

5 

8 

12 

13 

12 

5 

6 

8 

9 

9 

5 

8 

.  12 

13 

12 

5 

6 

6 

6 

6 

5 

5 

10 

11 

11 

5 

8 

12 

13 

12 

5 

6 

12 
8 

12 
8 

5 
5 

6 

8 

7 

6 

6 

7 

5 

5 

10 

10 

11 

5 

8 

6 
11 

6 

11 

5 

5 

8 

11 

8 

8 

8 

5 

7 

10 

11 

11 

5 

8 

1 

1 

1 

1 

1 

11 

10 

11 

5 

8 

12 

12 

,12 

5 

.  6 

11 

11 

11 

5 

8 

10 
12 

10 
13 

5 
5 

8 

12 

6 

5 

5 

5 

5 

7 

12 

12 

12 

5 

6 

10 
10 

10 
10 

5 
5 

8 

11 

8 

10 

11 

11 

5 

8 

12 

12 

12 

5 

6. 

10 

11 

11 

5 

8 

6 

6 

6 

5 
5 
5 

5 
6 

6 

6 

6 

8 

7 

6 

7 

5 

5 

7 

6 

6 

3 

3 

11 

10 

10 

5 

8 

12 

12 

12 

5 

6 

12 

12 

12 

5 

6 

12 

13 

12 

5 

6 

11 

11 

11 

5 

8 

12 

12 

12 

5 

6 

10 

10 

10 

5 

8 

10 

11 

11. 

5 

8 

6 

7 

7 

5 

5 

10 

10 

10 

5 

8 

12 
6 

5 
3 

6 

7 

6 

5 

8 

8 

8 

5 

7 

7 

6 

6 

3 

3 

6 

6 

6 

3 

3 

12 

13 

12 

5 

6 

9 

9 

9 

5 

7 

11 

10 

11 

5 

8 

11 

7 

11 

7 

5 
5 

8 

7 

8 

7 

6 

6 

3 

3 

10 

11 

11 

5 

8 

6 
3 

6 
3 

3 
3 

3 

3 

3 

7 

6. 

6 

3 

3 

6 
12 

6 

12 

3 
5 

3 

12 

6 

12 

13 

12 

5 

6 

12 

12 

12 

5 

6 

10 

10 

10 

5 

8 

11 

11 

11 

5 

8 

12 

12 

12 

5 

6 

12 

12 

12 

5 

6 

12 

13 

12 

5 

6 

8 

9 

8 

5 

7 

7 

6 

6 

5 

5 

7 

6 

6 

3 

3 

8 

9 

8 

5 

8 

Country  Rate  Group  List— Continued 


Country 

Indonesia  (includes  East  Timor) „ 

Iran  

Iraq  

Ireland  

Israel  

Italy ; !""!!.!!!!!!!!!! 

Jamaica 

Japan  

Jordan  

Kazakhstan  

Kenya ^ ..Z''Z 

Kiribati  

Korea,  Dem.  People's  Rep.  of  (North)  

Korea,  Republic  of  (South)  

Kuwait  

Kyrgyzstan  

Laos  

Latvia  

Letjanon  

Lesotho  

Liberia  ., 

Libya 

Liechtenstein 

Lithuania 

Luxemtx)urg  

Macao  

Macedonia,  Republic  of  

Madagascar  

Malawi  

Malaysia 

Maldives 

Mali  ." 

Malta  

Martinique  

Mauritania 

Mauritius  

Mexico 

Moldova  „ 

Mongolia  ^ 

Montserraf  

Morocco  

Mozambique  

Namibia  

Nauru  

Nepal 

Netheriands 

Nethertands  Antilles 

New  Caledonia  

New  Zealand 

Nicaragua 

Niger  

Nigeria 

Norway 

Oman  .". 

Pakistan  ; 

Panama 

Papua  New  Guinea  

Paraguay ;. 

Peru  

Philippines '. 

Pitcaim  Island  

Poland  ..: 

Portugal  (includes  Azores  &  Madeira  Islands) 

Qatar  

Reunion 

Romania 

Russia  

Rwanda  

Saint  Christopher  (St.  Kitts)  and  Nevis 

Saint  Helena  

Saint  Lucia  

Saint  Pierre  &  Miquelon 


EMS 


11 

6 
10 

7 
12 

4 
10 

6 
10 


8 

11 
6 
9 

7 


11 
10 


7 
6 
6 

e 

7 

10 

10 

8 

9 

10 

7 

12 

10 

10 

2 

6 

9 


AirCP 


11 

10 

11 

8 

8 

7 

12 

9 

8 

12 

10 

11 

7 

11 

8 

12 

8 

12 

12 

8 


6 

7 
11 


6 

7 
10 
12 


12 


8 
11 
11 

6 
10 

6 
12 

4 
10 

6 
10 

8 


9 

10 

6 

9 

6 

10 

11 

10 

7 

6 

6 

6 

9 

6 

11 

11 

8 

9 

10 

7 

13 

10 

10 

2 

7 

9 

8 

10 

11 

11 

8 

9 

6 

12 

9 

8 

12 

10 

10 

6 

10 

9 

12 

9 

13 

13 

9 

8 

6 

7 

10 

13 

7 

7 

10 

12 

11 

12 

6 


Surface  CP 


8 
11 
11 

6 

10 

6 

12 

4 
10 

7 
10 

8 


8 
10 

7 
.9 
6 


11 

10 

7 

6 

7 

6 

9 

7 

11 

11 

8 

9 

11 

7 

12 

11 

10 

2 

7 

9 

8 

11 

11 

11 

8 

9 

6 

12 

9 

8 

12 

10 

10 

6 

10 

8 

12 

9 

12 

12 

8 

8 

6 

7 

10 

12 

7 

7 

11 

12 

11 

12 

6 


Letter-Post   IPAISAL' 


5 

5 

5 

3 

3 

3 

S 

4 

5 

S 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

3 

5 

3 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

5 

2 

5 

S 

5 

5 

5 

5 

5 

5 

3 

5 

5 

4 

5 

5 

5 

3 

5 

5 

5 

5 

5 

5 

S 

5 

5 

3 

S 

5 

5 

5 

5 

S 

5 

5 

5 


7 

8 

8 

3 

3 

3 

6 

4 

8 

8 

8 

7 

7 

7 

8 

5 

7 

5 

8 

8 

8 

8 

3 

5 

3 

5 

S 

8 

8 

7 

8 

8 

8 

6 

8 

8 

2 

8 

7 

6 

8 

8 

8 

7 

7 

3 

6 

7 

4 

6 

8 

8 

3 

8 

8 

6 

7 

6 

6 

7 

7 

5 

3 

8 

8 

5 

5 

8 

6 

8 

6 

6 
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Country 


Saint  Vincent  and  the  Grenadines 

San  Marino  

Sao  Tome  and  Principe 

Saudi  Arabia  

Senegal  

Serbia-Montenegro  (Yugoslavia)  .. 

Seychelles 

Sierra  Leone  

Singapore 

Slovak  Republic  (Slovakia) 

Slovenia  

Solomon  Islands  

Somalia  

Soutti  Africa  

Spain  (includes  Canary  Islands)  ... 

Sri  Lanka  

Sudan  

Suriname 

Swaziland 

Sweden  

Switzerland  

Syria  

Taiwan  

Tajikistan 

Tanzania 

Thailand  

Togo 

Tonga  

Trinidad  and  Totiago 

Tristan  da  Cunha  

Tunisia  

Turi<ey  

Tur1<menistan  

Turi«  and  Caicos  Islands  

Tuvalu  

Uganda  

Ukraine 

United  Arab  Emirates 

Uruguay  

Uzbekistan  

Vanuatu 

Vatkan  City 

Venezuela  

Vietnam  

Wallis  and  Futuna  Islands  

Westem  Samoa  

Yemen 

Zambia  

Zimbat)we  


EMS 


12 


10 

11 

7 

10 

10 

8 

6 

7 

8 

10 

11 

6 

8 

10 


11 

7 
7 

10 
8 
7 

10 
9 

11 


12 


11 
10 

7 


10 

7 

10 

12 


12 
8 


8 
10 
10 

11 


AirCP 


13 

9 

10 

10 

10 

7 

10 

10 

8 

6 

6 

8 

10 

11 

7 

9 

11 

12 

10 

7 

6 

10 

9 

6 

10 

8 

10 

8 

12 

10 

10 

10 

7 

12 

8 

10 

7 

10 

13 

7 

8 

6 

12 

9 

9 

8 

10 

10 

11 


Surface  CP 


^  ISAL  service  not  available  to  ail  countries.  See  Individual  Country  Listings  for  availablilty. 


12 

8 

10 

10 

10 

7 

11 

10 

8 

6 

7 

8 

10 

10 

6 

8 

11 

12 

10 

7 

6 

10 

8 

6 

10 

8 

10 

8 

12 

11 

10 

10 

7 

12 

8 

11 

7 

10 

12 

7 

8 

6 

12 

8 

9 

8 

11 

11 

11 


Letter-Post 


IPA  ISAL  1 


6 
3 
5 
8 
8 
5 
8 
8 
7 
5 
5 
7 
8 
8 
3 
8 
8 
6 
8 
3 
3 
8 
7 
8 
8 
7 
8 
7 
6 
8 
8 
5 
5 
6 
7 
8 
8 
8 
6 
8 
7 
3 
6 
7 
7 
7 
8 
8 
8 


1     INTERNATIONAL  MAIL  SERVICES 

110  General  Information 

111  Scope 

This  manual  sets  forth  the  conditions 
and  procedures  for  the  preparation  and 
treatment  of  mail  sent  from  the  United 
States  to  other  countries  and  the 
treatment  of  mail  received  from  other 
coxmtries.  Its  counterpart  in  the 
domestic  mail  service  is  the  Domestic 
Mail  Manual  (DMM).  Cross-references  to 
the  DMM  are  provided  wherever 
domestic  conditions  and  procedures 
apply  to  the  preparation  or  treatment  of 
international  mail. 


112  Mailer  Responsibility 

Regardless  of  any  statement  contained 
in  this  manual  or  the  statements  of  any 
employee  of  the  United  States  Postal 
Service,  the  bm-den  rests  with  the  mailer 
to  ensure  that  he  or  she  has  complied 
with  the  prescribed  laws  and 
regulations  governing  domestic  and 
international  mail,  both  those  of  the 
United  States  and  those  of  the 
destination  coimtry. 

113  Individual  Country  Listings 

Individual  Country  Listings  (ICLs) 
provide  information  about  conditions  of 
mailing,  postage  rates,  and  special 
services  for  each  country.  ICLs  are 


arranged  alphabetically.  Most  subtitles 
are  followed  by  a  chapter  citation  in 
parentheses. 

114    Availability 

Customers  may  access  this  manual 
online  at  http://pe.usps.gov.  A  printed 
copy  may  be  purchased  from: 
Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office,  941  N. 
Capitol  St.,  NE.,  Washington  DC  20402- 
9371. 


115     Official  Correspondence 

115.1    Correspondence  With 
Headquarters 

115.11  Operations 

Questions  regarding  the  proper 
classification,  postal  rates  and  fees, 
preparation  requirements,  claims  and 
inquiries,  special  services,  mailability, 
or  any  other  classification  aspect  of 
international  mail  should  be  directed  to 
local  postal  officials.  Regulatory  matters 
relating  to  international  mail  should  be 
directed  to  the  appropriate  rates  and 
classification  service  center  (RCSC).  See 
DMM  G042  for  a  listing  of  RCSCs  and 
service  areas. 

115.12  Policy  and  Representation 

Correspondence  concerning  the 
following  should  be  addressed  to: 
Director,  International  Postal  Affairs, 
U.S.  Postal  Service,  475  L'Enfant  Plz. 
SW.,  Washington,  DC  20260-6500. 

a.  Policy  matters  relating  to 
international  mail  and  international 
postal  affairs. 

b.  Negotiation  and  interpretation  of 
postal  agreements. 

c.  Communications  of  a  nom-outine 
natvire  from  foreign  postal  officials. 

d.  Postal  Service  representation  at 
international  postal  meetings. 

e.  Postal  Service  representation  at 
meetings  with  other  federal  departments 
and  agencies  relating  to  international 
postal  affairs. 

f.  Visits  by  foreign  postal  officials. 

115.13  Transportation  and 
Distribution 

Correspondence  concerning  the 
transportation  of  international  civil  and 
military  mail  by  surface  and  air, 
including  the  following,  should  be 
addressed  to:  Manager,  International 
Operations,  U.S.  Postal  Service,  475 
L'Enfant  Plz  SW.,  Washington  DC 
20260-6500. 

a.  Containerization  and  plant  loads. 

b.  Conveyance  rates. 

c.  Designation  of  U.S.  exchange 
offices. 

d.  Dociunentation. 

e.  Internal  air  conveyance,  terminal, 
and  transit  charges. 

f  Mode  of  transport. 

g.  Related  forms  and  reports, 
h.  Routing. 

i.  Schedules  and  performance  of  U.S. 
and  foreign  flag  carriers. 

j.  Distribution  procedures  and 
schemes. 

115.14  Investigations 

Correspondence  relating  to 
investigation  of  losses,  depredations 


(robberies  or  riflings),  and  security  of 
international  mail  should  be  addressed 
to:  Chief  Postal  Inspector,  Inspection 
Service,  U.S.  Postal  Service,  475 
L'Enfant  Plz  SW.,  Washington  DC 
20260-2100. 

115.15    International  Money  Orders 

Correspondence  relating  to 
international  money  orders,  including 
operational  procedures,  accounting, 
cashing,  and  issuing,  should  be 
addressed  to:  International  Money  Order 
Section,  Accounting  Service  Center, 
U.S.  Postal  Service,  PO  Box  14964,  St. 
Louis,  MO  63182-9421. 

115.2  Correspondence  With  Foreign 
Postal  Authorities 

115.21  Correspondence  Permitted 

Correspondence  is  permitted  between 
foreign  postal  authorities  and  Postal 
Inspectors-in-Charge  and  the 
postmasters  (listed  in  931.2)  acting 
under  the  instructions  for  processing 
inquiries  described  in  928.  U.S. 
exchange  offices  may  correspond  with 
their  foreign  counterparts  only  through 
bulletins  of  verification  and  exchanges 
of  dociunentation. 

115.22  Correspondence  Not  Permitted 

In  all  other  cases,  postmasters,  area 
offices,  and  other  field  units  of  the 
Postal  Service  must  not  correspond 
directiy  with  postal  officials  in  other 
coimtries,  but  must  refer  inquiries  from 
those  officials  to  Headquarters  for 
attention.  (See  115.1  for  referral  points 
for  particular  subjects.) 

115.3  Correspondence  With  Foreign 
Individuals 

115.31  Correspondence  Permitted 

Postmasters,  area  offices,  and  other 
field  units  of  the  Postal  Service  may 
reply  directly  to  inquiries  and  engage  in 
other  necessary  correspondence  with 
individuals  and  firms  in  other  countries. 

115.32  Customer's  Address 

A  customer's  address  may  not  be 
given  out  without  the  customer's 
consent. 

120  Preparation  for  Mailing 

121  Packaging — Sender's 
Responsibility 

It  is  the  responsibility  of  the  sender  to 
prepare  items  and  to  address  them 
clearly  and  correctiy.  In  preparing  items 
for  mailing,  the  sender  must  (1)  use 
strong  envelopes  or  durable  packaging 
material,  and  (2)  consider  the  natiue  of 
the  articles  being  mailed  and  the 
distance  they  must  travel  to  reach  the 


addressee.  (See  DMM  COIO.2.0  for 
detailed  instructions.) 

122    Addressing 

122.1     Destination  Address 

a.  At  least  the  entire  right  half  of  the 
address  side  of  the  envelope,  package, 
or  card  should  be  reserved  for  the 
destination  address,  postage,  labels,  and 
postal  notations. 

b.  Addresses  must  be  printed  in  ink 
or  typewritten.  Pencil  is  unacceptable. 

c.  The  name  and  address  of  addressee 
must  be  written  legibly  with  roman 
letters  and  Arabic  munbers,  all  placed 
lengthwise  on  one  side  of  the  item.  For 
parcels,  addresses  should  also  be 
written  on  a  separate  slip  enclosed  in 
the  parcel. 

d.  Addresses  in  Russian,  Greek, 
Arabic,  Hebrew,  Cyrillic,  Japanese,  or 
Chinese  characters  must  bear  an 
interline  translation  in  English  of  the 
names  of  the  post  office  and  coimtry  of 
destination.  If  the  English  translation  is 
not  known,  the  foreign  language  words 
must  be  spelled  in  roman  characters 
(print  or  script).  See  293.91  and  284.1 
for  an  optional  addressing  procedure 
that  applies  only  to  direct  country  sacks 
of  International  Svuface  Air  Lift  (ISAL) 
mail  or  International  Priority  Airmail 
(IPA),  respectively. 

e.  Mail  may  not  be  addressed  to  a 
person  in  one  country  "in  care  of  a 
person  in  another  country. 

f  The  name  of  the  sender  and/or 
addressee  may  not  be  in  initials  except 
where  they  are  an  adopted  trade  name. 

g.  Mail  may  not  be  addressed  to 
"Boxholder"  or  "Householder." 

h.  The  following  exceptional  form  of 
address,  in  French  or  a  language  known 
in  the  country  of  destination,  may  be 
used  on  printed  matter:  the  addressee's 
name  and  "or  Occupant."  Example:  MR 
THOMAS  CLARK  OR  OCCUPANT 

i.  The  house  number  and  street 
address  or  box  number  must  be 
included  when  mail  is  addressed  to 
towns  or  cities. 

j.  The  address  of  items  sent  to  General 
Delivery  (in  French,  "Poste  Restante") 
must  indicate  the  name  of  the 
addressee.  The  use  of  initials;  figures; 
simple,  given  names;  or  fictitious  names 
is  not  permitted  on  articles  addressed 
for  general  delivery. 

k.  The  last  line  of  the  address  must 
show  only  the  country'  name,  written  in 
full  (no  abbreviations)  and  in  capital 
letters.  For  example: 
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MR  THOMAS  CLARK 
117  RUSSELL  DRIVE 
LONDON  WIP  6HQ 
ENGL.\ND 


MS  C  P  APPLE 

APARTADO  3068 

46807  PUERTO  VALLARTA  JAUSCO 

MEXICO 


Exception:  To  Canada,  either  of  the  following  address  formats  may  be  used  when  the  postal  delivery  zone  number 
is  included  in  the  address: 


MS  HELEN  SAUNDERS 
1010  CLEAR  STREET 
OTTAWA  ON  KlA  OBl 
CANADA 


122.2    Return  Address 


MS  HELEN  SAUNDERS 
1010  CLEAR  STREET 
OTTAWA  ON  CANADA 
KlA  OBl 


The  complete  address  of  the  sender, 
including  ZIP  Code  and  coimtry  of 
origin,  should  be  shown  in  the  upper- 
left  comer  of  the  address  side  of  the 
envelope,  package,  or  card.  Only  one 
return  address  may  be  used.  It  must  be 
located  so  that  it  does  not  affect  either 
the  clarity  of  the  address  of  destination 
or  the  application  of  service  labels  emd 
notations  (postmarks,  etc.).  Unregistered 
items  bearing  a  retiun  address  in 
another  country  are  accepted  only  at  the 
sender's  risk.  In  the  case  of  bulk 
mailings,  the  return  address  must  be  in 
the  country  of  mailing.  For  the  purpose 
of  this  section,  a  "bulk  mailing"  is  200 
or  more  pieces  mailed  at  the  same  time 
by  the  sender. 

123    Customs  Forms 

123.1     General 

Only  two  customs  declaration  forms 
are  used,  as  required  under  123.6,  for 
international  mail:  PS  Form  2976, 
Customs— CN  22  (Old  C  1)  and  Sender's 
Declaration  (green  label);  and  PS  Form 
2976-A,  Customs  Declaration  and 
Dispatch  Note  CP  72  (Old  C  2/CP  3/CP 
2).  PS  Form  2976-E,  Customs 
Declaration  Envelope  CP  91,  is  used 
with  PS  Form  2976-A  for  parcel  post 
packages. 

Note:  The  May  1996  and  December  1996 
versions  of  PS  Form  2976  may  no  longer  be 
used.  Postal  customers  are  now  required  to 
use  the  June  1997  version,  or  a  subsequent 
version,  whenever  a  mailing  transaction 
necessitates  the  affixing  of  PS  Form  2976. 
Except  as  provided  in  123.3,  it  is  also 
mandatory  that  they  present  a  fully 
completed  Sender's  Declaration,  which 


specifies  both  the  Sender's  Name  and 
Address  and  the  Addressee's  Name  and 
Address,  at  the  time  of  mailing. 

123.2  Availability 

Customs  declaration  forms  are 
available  without  charge  at  post  offices. 
Upon  request,  mailers  may  receive  a 
reasonable  supply  for  mail  preparation. 

123.3  Privately  Printed  Forms 

If  authorized,  mailers  may  privately 
print  PS  Forms  2976  and  2976-A. 
Privately  printed  forms  must  be 
identical  in  size,  design,  and  color  to  the 
Postal  Service  forms,  and  each  form 
must  contain  a  unique  code  128  barcode 
number  that  can  be  read  by  Postal 
Service  equipment.  Form  specifications 
may  be  obtained  from:  Manager  Pricing 
Costing  and  Classification,  International 
Business,  US  Postal  Service,  475 
L'Enfant  Plz  SW.,  Washington,  DC 
20260-6500. 

For  authorization,  mailers  must 
submit  at  least  two  preproduction 
samples  to  the  Manager,  International 
Pricing,  Costing,  and  Classification,  at 
the  above  address,  for  review  and 
approval.  If  three  or  more  items  are 
presented  at  one  time,  the  mailer  may 
omit  printing  the  post  office  copy  of  PS 
Forms  2976  and  2976-A  if  a  manifest  of 
the  items  is  provided.  The  manifest 
must  contain  the  same  mailer's 
certification  statement  and  edition  date 
printed  on  the  Postal  Service  forms. 
Entries  on  the  manifest  must  be 
typewritten  or  printed  in  ink  or  by 
ballpoint  pen.  "The  manifest  must 
contain  the  sender's  name  and  address; 
the  sender's  print  authorization  [i.e.. 

Customs  Declaration  Forms  Usage 


barcode)  number;  the  edition  date  of  the 
privately  printed  PS  Form  2976  that  is 
being  affixed  to  the  mailpieces;  a  signed 
and  dated  reproduction  of  the 
certification  statement  that  is  printed  on 
the  USPS  Sender's  Declaration;  and  a 
list  of  the  foreign  recipients'  names  and 
delivery  addresses. 

123.4  Nonpostal  Forms 

Certain  items  must  bear  one  or  more 
of  the  forms  required  by  the  nonpostal 
export  regulations  described  in  chapter 
5. 

123.5  Place  of  Mailing 

Except  as  specified  below,  postal 
items  that  require  a  completed  customs 
declaration  form  may  not  be  deposited 
into  a  street  collection  box  or  a  post 
office  lobby  drop.  Such  items  must  be 
tendered  to  a  USPS  employee  at  a  post 
office  or  other  location  as  designated  by 
the  postmaster.  Otherwise,  they  will  be 
returned  to  the  sender  for  proper  entry 
and  acceptance. 

Exception:  The  above  restriction  on 
the  deposit  of  customs  mail  does  not 
apply  to  Global  Express  Mail  (EMS) 
shipments  paid  through  an  Express  Mail 
corporate  account.  Those  items  may  be 
deposited  into  a  designated  Express 
Mail  collection  box  or  post  office  lobby 
drop. 

123.6  Required  Usage 

123.61     Conditions 

Customs  declaration  PS  Forms  2976 
or  2976-A  and  2976-E  must  be  used  as 
shown  in  Exhibit  123.61. 

Exhibit     123.61 


Mail  category 


Global  Express  Guaranteed  (documents) 
GMbai  Express  Mail  (EMS) 


Global  Priority  Mail  (GPM)  Items,  airmail  let- 
ter-post items,  and  ecorxxny  letter-post 
items  ttiat: 

(a)  Weigh  less  than  16  ounces  and  do 
not  have  potentially  dutiat)le  contents. 


Declared  value 

All  values 

All  values , 

N/A  


Required  form 


Mailing  lat)el  (item 

11FGG1X) 
Use  2976  or  2976-A 

unless  otherwise 

specified. 
None 


Comment 


See  Note  3  at  the  bottom  of  this  exhibit  and 
the  Individual  Country  Listings. 

A  known  mailer,  as  defined  in  123.62,  may 
be  exempt  from  affixing  customs  forms  to 
nondutlble  mailpieces  -that  weigh  16 
ounces  or  more. 
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Mail  category 


(b)  Weigh  16  ounces  or  more;  do  not 
have  potentially  dutiable  contents;  and  are 
entered  by  a  known  mailer 
Global  Priority  Mail  (GPM)  Hems,  airmail  let- 
ter-post items,  and  economy  letter-post 
Items  that: 

(a)  Weigh  less  than  16  ounces  and  have 
potentially  dutiable  contents. 

(b)  Weigh  16  ounces  or  more,  regardless 
of  their  contents 

Free  Matter  for  the  Blind — Economy  


Parcel  Post— Airmail  or  Economy 


M-bag — Airmail  or  Economy  

(Note:  An  M-bag  requires  a  customs  form 
when  it  contains  potentially  dutiable  printed 
matter,  admissible  merchandise  Items  as 
defined  in  261.22,  or  some  combination 
thereof.) 


Declared  value 


Under $400 
$400  and  over 


Under  $400 
$400  and  over 
Regardless  of  value 

Under  $400 
$400  and  over 


Required  form 


Use  2976* 


Use  2976-A* 


2976* 

2976-A* 

2976-A  with  2976-E 

2976* 
2976-A* 


Comment 


Form  2976  (green  label)  may  not  be  used  on 
parcel  post  packages. 


*  Placement  of  forms:  For  items  under  $400  in  value,  PS  Form  2976  (green  label)  shoukj  be  used  and  affixed  to  tt>e  outside  of  tfie  item.  If  ttie 
value  of  the  contents  is  $400  and  over,  the  upper-left  section  of  PS  Form  2976  (green  label)  should  be  attached  to  the  outskJe  of  the  item  and  a 
separate  PS  Form  2976-A  must  be  completed  and  enclosed  inside  the  package. 


Notes: 

1.  See  233.3  for  the  customs  form 
requirements  that  specifically  pertain  to 
Global  Priority  Mail  (GPM)  items. 

2.  Bulk  business  products,  including 
International  Surface  Air  Lift  (ISAL)  and 
International  Priority  Airmail  (IPA),  require 
customs  forms  based  on  package  contents 
and  weight  as  specified  above  and  as 
required  by  the  country  of  destination. 

3.  Global  Express  Mail  (EMS)  shipments 
that  contain  correspondence,  documents,  or 
commercial  papers  are  subject  to  the 
following  customs  form  requirements: 

a.  When  an  EMS  shipment  with  those 
categories  of  contents  weighs  less  than  16 
ounces,  the  determination  as  to  whether  or 
not  to  affix  PS  Form  2976  is  dependent  upon 
the  conditions  of  mailing  that  are  applicable 
to  a  particular  destination  country.  Some 
countries  require  that  a  customs  form  be 
affixed  to  EMS  shipments  in  that  situation. 
Others  require  only  that  a  "BUSINESS 
PAPERS"  endorsement  be  placed  on  the 
wrapper  of  such  shipments.  See  the 
Individual  Country  Listings  for  each 
country's  specification  in  that  area. 

b.  When  the  EMS  shipment  with  those 
categories  of  contents  weighs  16  ounces  or 
more,  PS  Form  2976  is  required. 

123.62     Known  Mailers 

A  "known  mailer"  is  defined  as: 
a.  A  business  customer  who  tenders 
volume  mailings  through  a  business 
mail  entry  imit  (BMEU)  or  other  bulk 
mail  acceptance  location;  completes  a 
statement  of  mailing  at  the  time  of  entry; 
pays  postage  through  an  advance 
deposit  account;  and  uses  a  permit 
imprint  as  an  indication  of  postage 
payment.  International  Surface  Air  Lift 
(ISAL)  and  International  Priority 
Airmail  (IPA)  customers  are  considered 
to  be  known  mailers  for  this  purpose. 


b.  A  federal,  state,  or  local 
government  agency  whose  mail  is 
regarded  as  official  mail. 

c.  A  contractor  who  sends  out  prepaid 
mail  on  behalf  of  a  military  service, 
provided  the  mail  is  endorsed  "Contents 
for  Official  Use — Exempt  From  Customs 
Requirements." 

Note:  For  aviation  seciuity  purposes  a 
known  mailer  may  be  exempt  from  providing 
customs  declaration  forms  (as  required  in 
123.61)  on  items  weighing  16  ounces  or 
more,  unless  required  by  the  destination 
country.  A  known  mailer  must  complete  the 
declaration  on  the  postage  statement, 
certifying  that  all  items  in  the  mailing 
contain  no  dangerous  material  that  is 
prohibited  by  postal  regulations.  Known 
mailers  and  other  mailers  must  complete  the 
necessary  customs  form  when  sending 
dutiable  items  or  merchandise.  International 
mail  with  meter  postage  is  not  considered 
from  a  known  mailer. 

123.63    Additional  Security  Controls 

When  the  chief  postal  inspector 
determines  that  a  unique,  credible  threat 
exists,  the  Postal  Service  may  require  a 
mailer  to  provide  photo  identification  at 
the  time  of  mailing.  The  signattire  on 
the  identification  must  match  the 
signature  on  the  customs  declaration 
form. 

123.7    Completing  Customs  Forms 

123.71  PS  Form  2976,  Customs— CN 
22  (Old  C  1)  and  Sender's  Declaration 
(green  label) 

Exhibit  123.71     PS  Form  2976, 
Customs— CN  22  (Old  C  1)  and  Sender's 
Declaration  (green  label) 

[Exhibit  not  included.) 


123.711    Preparation  by  Sender 

A  sender  completes  PS  Form  2976, 
Customs— CN  22  (Old  C  1)  and  Sender's 
Declaration  (green  label),  by: 

a.  Providing  a  complete  description  of 
each  article  in  the  item,  even  if  it 
contains  commercial  samples, 
doctiments,  gifts,  or  merchandise. 
General  descriptions  such  as  "food," 
"medicine,"  "gifts,"  or  "clothing"  are 
not  acceptable.  The  description  must  be 
in  English,  although  an  interline 
translation  in  another  language  is 
permitted. 

b.  Stating  the  exact  quantity  of  each 
article  in  the  item. 

c.  Declaring  the  value,  in  U.S.  dollars, 
of  each  article  in  the  item.  The  sender 
may  declare  that  the  contents  have  no 
value  (declaring  no  value  does  not 
exempt  an  item  from  customs 
examination  or  charges  in  the 
destination  coimtry). 

d.  Showing  the  total  weight  of  the 
item,  if  known. 

e.  Indicating  in  the  appropriate  check 
box  on  the  form  whether  the  item 
contains  gifts,  merchandise,  or 
commercial  samples.  If  not,  the  sender 
does  not  check  these  boxes. 

f  Entering  the  sender's  full  name  and 
address  and  the  addressee's  full  name 
and  address  in  the  blocks  indicated. 

g.  Signing  and  dating  in  the  blocks 
indicated  on  both  parts  of  the  form.  The 
sender's  signature  certifies  that  all 
entries  are  correct  and  that  the  item 
contains  no  dangerous  material 
prohibited  by  post^  regulations. 

h.  Affixing  tne  fotm  to  the  address 
side  of  the  item  and' presenting  it  for 
mailing. 
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123.712    Acceptance  by  Postal 
Employee  (PS  Form  2976) 

The  Postal  Service  accept^ce 
employee  must: 

a.  Instruct  the  sender  how  to 
complete,  legibly  and  accurately,  the 
customs  declaration  form,  as  required. 
Failure  to  complete  the  form  properly 
can  delay  delivery  of  the  item  or 
inconvenience  the  sender  and 
addressee.  Moreover,  a  false, 
misleading,  or  incomplete  declaration 
can  result  in  the  seizure  or  return  of  the 
item  and/or  in  criminal  or  civil 
penalties.  The  United  States  Postal 
Service  assumes  no  responsibility  for 
the  accuracy  of  information  that  the 
sender  enters  on  PS  Form  2976. 

b.  Verify  that  the  required  information 
is  entered  on  the  form  and  that  the 
sender  has  signed  both  parts  of  the  form 
(the  part  affixed  to  the  item  and  the  part 
separated  for  postal  records). 

c.  Enter  the  weight  of  the  item  on  the 
form,  if  not  already  done. 

d.  Remove  the  post  office  copy  of  PS 
Form  2976  and  advise  the  customer  that 
a  copy  of  the  declaration  will  be 
retained  as  a  record  of  mailing  for  30 
days. 

e.  Round  stamp  any  uncancelled 
stamps,  and  if  postage  is  paid  by  meter, 
round  stamp  the  front  of  the  piece  near 
the  meter  postage. 

Note:  To  comply  with  international  mail 
aviation  security  procedures,  any  items 
weighing  16  ounces  or  more  that  are  not 
accepted  by  an  authorized  employee,  or 
where  acceptance  conditions  are  uncertain 
(e.g.,  if  received  through  a  collection  box  or 
left  on  an  unattended  dock),  must  be 
endorsed  properly  with  "customer 
notification  DDI>-2  sticker"  and  "surface 
only"  and  returned  to  the  sender  by  surface 
transportation.  Consult  the  most  recent 
International  Aviation  Security  Procedures 
for  comprehensive  acceptance  procedures. 

123.72    PS  Form  2976-A,  Customs 
Declaration  and  Dispatch  Note  CP  72 
(Old  C  2/CP  3/CP  2) 

Exhibit  123.72  PS  Form  2976-A, 
Customs  Declaration  and  Dispatch  Note 
CP  72  (Old  C  2/CP  3/CP  2) 

[Exhibit  not  included.) 
123.721     Preparation  by  Sender 

A  sender  completes  PS  Form  2976-A, 
Customs  Declaration  and  Dispatch  Note 
CP  72  (Old  C  2/CP  3/CP  2),  by: 

a.  Providing  the  names  and  addresses 
of  the  sender  and  addressee. 

b.  Providing  information  about  the 
contents  of  the  parce)  or  item.  (If  there 
is  insufficient  space  on  the  customs 
declaration  form  to  list  all  contents  of 
the  parcel  or  item,  a  second  form  is  used 
to  continue  listing  the  contents.  The 
first  form  must  be  annotated  to  indicate 


two  fdrms.  Both  forms  are  placed  into 
PS  Form  2976-E  (envelope).)  The 
sender  lists  this  information  by: 

(1)  Providing  a  complete  description 
of  each  article  in  the  parcel  or  each 
item,  even  if  it  contains  commercial 
samples,  documents,  gifts,  or 
merchandise.  Genered  descriptions  such 
as  "food,"  "medicine,"  "gifts,"  or 
"clothing"  are  not  acceptable.  The 
description  must  be  in  English,  although 
an  interline  translation  in  another 
language  is  permitted. 

(2)  Showing  the  exact  quantity  of  each 
article  in  the  parcel  or  item. 

(3)  Declaring  the  value,  in  U.S. 
dollars,  of  each  article  in  the  parcel  or 
item.  The  sender  may  declare  that  the 
contents  have  no  value  (declaring  no 
value  does  not  exempt  the  parcel  or 
item  from  customs  examination  or 
charges  in  the  destination  coimtry). 

(4)  Showing  the  net  weight  of  each 
article  in  the  parcel  or  item. 

c.  Indicating  in  the  appropriate  check 
box  on  the  form  whether  the  parcel  or 
item  contains  commercial  samples, 
doctunents,  gifts,  or  merchandise.  If  not, 
the  sender  does  not  check  these  boxes. 

d.  For  parcel  post  only,  providing 
disposal  instructions  in  the  event  that  a 
parcel  cannot  be  delivered.  The  sender 
checks  the  appropriate  box  on  the  form 
to  indicate  whether  the  parcel  is  to  be 
returned,  treated  as  abandoned,  or 
forwarded  to  an  alternate  address. 
(Undeliverable  parcels  returned  to  the 
sender  are  subject  to  collection  of  return 
postage  on  delivery  and  any  other 
charge  assessed  by  the  foreign  posted 
authorities.  The  sender  must  check  the 
box  "Abandon"  for  any  parcel  for  which 
the  sender  is  unwilling  to  pay  retiun 
postage.) 

e.  Signing  and  dating  the  form  in  the 
block  indicated.  The  sender's  signature 
certifies  that  all  entries  are  correct  and 
that  the  parcel  or  item  contains  no 
dangerous  material  prohibited  by  postal 
regulations. 

f.  Presenting  the  parcel  post  package 
or  item  for  mailing  at  a  post  office  and 
affixing  PS  Form  2976-A  according  to 
the  class  of  mail,  as  follows: 

(1)  For  parcel  post,  the  sender  must 
not  place  PS  Form  2976-A  inside  PS 
Form  2976-E  (envelope)  before  the 
postal  acceptance  employee  completes 
the  required  information  described  in 
123.722.  After  the  postal  employee 
completes  PS  Form  2976-A,  the  sender 
places  the  form  inside  PS  Form  2976- 
E  and  affixes  it  to  the  outside  of  the 
parcel. 

(2)  For  an  item  other  than  parcel  post 
(i.e.,  letter-post  items)  valued  at  $400  or 
more,  the  sender  places  PS  Form  2976- 
A  inside  the  item  before  the  postal 
employee  accepts  the  item.  If  the  sender 


does  not  want  to  show  on  the  outside 
wrapper  the  contents  of  letter-post 
items,  the  sender  affixes  the  upper-left 
part  of  PS  Form  2976  to  the  wrapper 
and  completes  PS  Form  2976-A  and 
encloses  it  in  the  item. 

123.722     Acceptance  by  Postal 
Employee  (PS  Form  2976-A) 

The  Postal  Service  acceptance 
employee  must: 

a.  Instruct  the  sender  how  to 
complete,  legibly  and  acciu-ately,  PS 
Form  2976-A,  Customs  Declaration  and 
Dispatch  Note,  as  required.  Failiu«  to 
complete  the  form  properly  can  delay 
delivery  of  the  item  or  inconvenience 
the  customer.  Moreover,  a  false, 
misleading,  or  incomplete  declaration 
can  result  in  the  seiztue  or  return  of  the 
item  and/or  in  criminal  or  civil 
penalties.  The  United  States  Postal 
Service  assumes  no  responsibility  for 
the  accuracy  of  information  that  the 
sender  enters  on  the  form. 

b.  Verify  that  the  required  information 
is  entered  on  the  form  and  that  the 
sender  has  signed  both  parts  of  the  form 
(the  part  affixed  to  the  item  and  the  part 
separated  for  postal  records).  The 
sender's  address  on  the  mailpiece  must 
match  the  sender's  address  on  the 
customs  declaration. 

c.  Complete  an  insurance  receipt  and 
affix  the  insured  number  label  to  the 
package,  if  the  contents  are  to  be 
insured.  The  postal  employee  enters  on 
the  form  the  insured  number  and  the 
insured  amount  in  U.S.  dollars  and 
SDRs.  (See  Exhibit  324.22  for 
conversion  to  SDRs.) 

d.  Weigh  the  parcel  and  enter  on  the 
form  the  gross  weight  and  the  amount 
of  postage. 

e.  Postmark  the  third  copy  of  the  form 
in  the  appropriate  place. 

f.  Remove  the  post  office  copy  of  the 
form  and  advise  the  customer  that  a 
copy  of  the  declaration  will  be  retained 
as  a  record  of  mailing  for  30  days. 

g.  Round  stamp  any  uncancelled 
stamps  and,  if  postage  is  paid  by  meter, 
round  stamp  the  front  of  the  piece  near 
the  meter  postage. 

Note:  To  comply  with  international  mail 
aviation  security  procedures,  any  items 
weighing  16  ounces  or  more  that  are  not 
accepted  by  an  authorized  employee,  or 
where  acceptance  conditions  are  uncertain 
[e.g.,  if  received  through  a  collection  box  or 
left  on  an  unattended  dock)  must  be 
endorsed  properly  with  "customer 
notification  DDD-2  sticker"  and  "surface 
only"  and  returned  to  the  sender  by  surface 
transportation.  ConsulUhe  most  recent 
International  Aviation  Security  Procedures 
for  comprehensive  acceptance  procedures. 


123.73    PS  Form  2976-C,  Customs 
Declaration  Envelope  CP  91 

PS  Form  2976-E  is  a  transparent 
plastic  envelope  designed  for  carriage  of 
PS  Form  2976-A  for  parcel  post.  Upon 
completion  of  the  forms,  the  sender 
inserts  the  form  into  the  envelope  and 
affixes  it  to  the  outside  of  the  parcel. 

130  Mailability 

131  General 

131.1  Domestic  Limits 

All  articles  that  are  nonmailable  in 
domestic  mail  are  nonmailable  in 
international  mail.  See  DMM  C020  and 
C030  and  Publication  52,  Acceptance  of 
Hazardous,  Restricted,  or  Perishable 
Matter. 

131.2  International  Limits 

Many  articles  that  are  mailable  in 
domestic  mail  are  nonmailable  in 
international  mail.  See  section  630  of 
Publication  52  and  the  prohibitions  and 
restrictions  in  the  Individual  Country 
Listings. 

131.3  Individual  Country  Prohibitions 
and  Restrictions 

131.31  Information  Available 

Information  on  articles  that  are 
prohibited  or  restricted  to  individual 
countries  appears  under  "Prohibitions 
and  Restrictions"  in  the  Individual 
Country  Listings.  These  prohibitions 
and  restrictions  are  based  on 
information  furnished  by  the  countries 
concerned.  Customers  should  inquire  at 
the  post  office  about  specific 
prohibitions  or  restrictions. 

131.32  Prohibited  and  Restricted 
Articles 

Articles  that  are  prohibited  by  the 
destination  country  are  nonmailable. 
For  mail  known  to  contain  articles 
restricted  by  the  destination  country, 
the  sender  must  be  informed  of  the 
restrictions  and  advised  that  the  articles 
are  subject  to  the  import  requirements  of 
that  country. 

131.33  Return  or  Seizure  of  Mail 

A  country  may  return  or  seize  mail 
containing  articles  prohibited  or 
restricted  within  that  coimtry,  whether 
or  not  notice  of  such  prohibition  or 
restriction  has  been  provided  to  or 
published  by  the  Postal  Service. 

131.34  Foreign  Customs  Information 

The  Postal  Service  does  not  maintain 
or  provide  information  concerning  the 
assessment  of  customs  duty  in  other 
coimtries.  Postal  employees  must  not 
attempt  to  inform  customers  whether 
articles  (gifts  or  commercial  shipments) 
will  be  subject  to  customs  duty.  Postal 


employees  may  suggest  to  customers, 
however,  that  they  inform  the 
addressees  in  advance  of  the  articles 
they  intend  to  mail.  Addressees  can 
then  obtain  information  from  their  local 
customs  authorities.  No  provision  is 
made  for  prepayment  of  customs  duty 
on  mail  addressed  for  delivery  in 
foreign  coimtries. 

131.4  Mailer  Responsibility 

Regardless  of  any  statement  in  this 
manual  or  the  statement  of  any 
employee  of  the  United  States  Postal 
Service,  the  burden  rests  with  the  mailer 
to  ensure  compliance  with  domestic, 
international,  and  individual  country 
rules  and  regulations  for  mailability. 

131.5  Preparation  for  Mailing 

131.51  General  Packaging 
Requirements 

Parcels  of  articles  or  goods  must  meet 
the  requirements  of  DMM  COIO.2.0.  The 
size  and  weight  limits  for  each  of 
several  grades  of  fiberboard  boxes  are  as 
specified  for  difficult  loads  in  DMM 
C010.3.1C.  Reinforce  boxes  in  each  of 
two  directions  around  the  package  (see 
DMM  C010.3.1g). 

131.52  Special  Packaging 
Requirements 

Each  mailer  must  meet  the  following 
special  packaging  requirements  when 
mailing  any  of  the  following  articles: 

a.  Fragile  articles,  such  as  glass,  must 
be  cushioned  in  accordance  with  DMM 
COIO.4.0  to  dissipate  shock  and  pressure 
forces  over  as  much  of  the  surface  of  the 
item  as  possible. 

b.  Liquids  must  be  packaged  in 
accordance  with  DMM  COIO.2.4. 

c.  Fatty  substances  that  do  not  easily 
liquefy,  such  as  ointments,  soft  soap, 
resins,  etc.,  as  well  as  silkworm  eggs, 
must  be  packaged  in  an  interior 
container  (box,  cloth,  or  plastic  bag)  and 
placed  in  an  outer  shipping  container  of 
minimum  275-grade  test  strength. 

d.  Dry,  powdered  dyes,  such  as 
aniline,  must  be  enclosed  in  sift-proof, 
sturdy  tin  or  plastic  boxes  in  an  outer 
sift-proof  shipping  container.  This 
container  must  have  a  minimum  275- 
grade  test  strength  fiberboard  or 
equivalent  (see  DMM  COIO.3.1). 

132    Written,  Printed,  and  Graphic 
Matter 

132.1    Domestic  Limits 

All  written,  printed,  and  graphic 
matter  that  is  described  as  nonmailable 
in  DMM  C030  is  nonmailable 
internationally.  This  matter  includes  but 
is  not  limited  to: 

a.  Advertisements  for  abortion  (DMM 
C031.4.3). 


b.  Advertisements  for  motor  vehicle 
master  keys  (DMM  C031.4.2). 

c.  Copyright  violations  (DMM 
C031.5.2). 

d.  Fictitious  matter  (DMM  C031.5.1). 

e.  Lottery  matter  (DMM  C031.3.0). 

f.  Matter  inciting  violence  (DMM 
C031.5.5). 

g.  Solicitations  in  the  guise  of  bills  or 
statements  of  account  (DMM  C031.1.0). 

h.  Solicitations  or  inducements  for 
mailing  harmful  matter,  radioactive 
materials,  controlled  substances,  or 
intoxicating  liquors  (DMM  C031.4.0). 

Note:  Immoral  or  obscene  articles  and 
advertisements  for  them  are  nonmailable, 

132.2    Reply  Cards  and  Envelopes 

Items  may  not  contain  any  card  or 
envelope  intended  for  reply  purposes 
(addressed  for  return)  if  postage  for  that 
reply  is  denoted  by  U.S.  stamps, 
domestic  business  reply,  or  other 
domestic  indicia.  International  Business 
Reply  Service  (IBRS)  cards  and 
envelopes  may  be  enclosed. 

133  Improperly  Addressed  Mail 

The  following  items  are  nonmailable 
in  international  mail: 

a.  Unaddressed  items. 

b.  Items  whose  ultimate  destination 
cannot  be  determined  due  to 
insufficient,  illegible,  or  incorrect 
addressing. 

c.  Items  bearing  multiple  addresses  to 
the  same  or  different  countries. 

134  Valuable  Articles 

134.1     List  of  Articles 

The  following  valuable  articles  may 
be  sent  only  in  registered  letter-post 
mailpieces  or  insured  parcels  and  are 
not  mailable  in  Global  Express  Mail 
(EMS)  shipments  (see  211.2). 

a.  Coins,  banknotes,  and  currency 
notes  (paper  money). 

b.  Instruments  payable  to  bearer.  (The 
term  "instruments  payable  to  bearer" 
includes  checks,  drafts,  or  securities 
that  can  be  legally  cashed  or  easily 
negotiated  by  anyone  who  may  come 
into  possession  of  them.  A  check  or 
draft  payable  to  a  specific  payee  is  not 
regarded  as  payable  to  bearer  unless  the 
payee  has  endorsed  it.  If  not  endorsed, 
or  if  endorsed  in  favor  of  another 
specific  payee,  it  is  not  regarded  as 
payable  to  bearer.) 

c.  Traveler's  checks. 

d.  Manufactured  and  unmanufactured 
platinum,  gold,  and  silver. 

e.  Precious  stones,  jewels,  jewelry, 
and  other  valuable  articles. 

Note:  The  term  "jewelry"  is  generally 
understood  to  denote  articles  of  more  than 
nominal  value.  Inexpensive  jewelry,  such  as 
tie  clasps  and  costume  jewelry,  containing 
little  or  no  precious  metal,  is  not  considered 
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to  be  jewelry  within  the  meaning  of  this 
section  and  is  accepted  under  the  same 
conditions  as  other  mailable  merchandise  to 
any  country.  Inexpensive  jewelry  is  accepted 
to  countries  that  prohibit  jewelry,  but  only  at 
the  sender's  risk. 

134.2    Prohibitions 

Individual  countries  prohibit  or 
restrict  some  or  all  of  the  valuable  items 
listed  above.  See  the  Prohibitions  and 
Restrictions  section  in  the  Individual 
Country  Listings. 

135     Mailable  Dangerous  Goods 

135.1  Biological  Substances 

135.11  General  Conditions 

Infectious  and  noninfectious 
biological  substances  are  acceptable  in 
the  international  mail  subject  to  the 
provisions  of  DMM  C023.10  and  under 
the  additional  conditions  specified  in 
subsections  below. 

135.12  Type  of  Mail 

Such  substances  may  be  sent  only  in 
registered  airmail  letter-post  mailpieces. 

135.13  Senders  and  Receivers 

Such  substances  may  be  sent  only  by 
authorized  laboratories  to  their  foreign 
coimterparts  in  those  coimtries  that 
have  indicated  a  willingness  to  accept 
them. 

Note:  Countries  distinguish  between 
infectious  and  noninfectious  biological 
substances  emd  may  prohibit  one  or  the  other 
or  both.  See  Prohibitions  in  the  Individual 
Country  Listings. 

135.2  Authorization 

135.21  Authorized  Institutions 

Biological  substances  can  be  sent  to  or 
received  by  only  the  following  types  of 
institutions: 

a.  Laboratories  of  local,  state,  and 
federal  government  agencies. 

b.  Laboratories  of  federally  licensed 
manufacturers  of  biological  products 
derived  from  bacteria  and  viruses. 

c.  Laboratories  affiliated  with  or 
operated  by  hospitals,  universities, 
research  facilities,  and  other  teaching 
institutions. 

d.  Private  laboratories  licensed, 
certified,  recognized,  or  approved  by  a 
public  authority. 

135.22  Request  for  Authorization 

Qualifying  institutions  wishing  to 
mail  letter  packages  containing 
biological  substances  must  submit  a 
written  request  on  its  organizational 
letterhead  to  the  following  address: 
Manager  Pricing  Costing  and 
Classification,  International  Business, 
U.S.  Postal  Service,  475  L'Enfant  Plz. 
SW.  370  IBU,  Washington,  DC  20260- 
6500. 


In  its  letter  of  application,  the 
institution  must  indicate  the  nature  of 
its  work,  the  identity  and  qualifications 
of  the  prospective  recipient,  and  the 
number  of  packages  to  be  mailed.  On 
approval  of  the  application,  the 
requisite  number  of  biological  substance 
mailing  labels  will  be  furnished  by  the 
Postal  Service. 

135.3  Packaging 

135.31  Infectious  Biological 
Substances 

Infectious  biological  substances  are 
limited  to  50  milliliters  (ml)  per  outside 
package  and  must  be  packaged  in 
accordance  with  DMM  C023.10.3  and  as 
follows: 

a.  The  second  watertight  container 
must  also  be  smroimded  by  sufficient 
absorbent  material  to  absorb  the  entire 
contents  in  case  of  leakage. 

b.  Screw  cap  closures  must  be 
reinforced  with  pressure-sensitive  tape. 

c.  Infectious  substances  shipped  in  a 
refrigerated  or  frozen  state  must  not  be 
sent  in  an  inner  container  with  a  metal 
screw  cap.  A  heat-sealed  skirted  stopper 
or  metal  crimp  seal  must  be  used  to 
prevent  the  contents  fi-om  leaking. 

d.  When  wet  ice  is  used  as  a 
preservative,  the  following  procediu-es 
must  be  followed: 

(1)  The  ice  must  be  placed  between 
the  second  container  and  the  outer 
packaging. 

(2)  The  outer  packaging  should  be 
designed  with  interior  supports  to 
prevent  it  fi-om  collapsing  after  the  ice 
melts. 

(3)  The  entire  package  must  be 
leakproof. 

135.32  Noninfectious  Biological 
Substances 

Noninfectious  biological  substances 
are  limited  to  1,000  ml  per  interior 
primary  container  and  4,000  ml  per 
outer  shipping  container  and  must  be 
packaged  in  accordance  with  DMM 
C023.10.4. 

Note:  Dry  ice  (carbon  dioxide  solid)  is  not 
acceptable  in  international  mail. 

135.4  Marking 

135.41     Infectious  Biological 
Substances 

Letter-post  items  that  contain 
infectious  biological  substances  should 
be  identified  by  a  black  and  white 
diamond-shaped  label  with  the  division 
number  6.2  in  the  bottom,  in  addition  to 
the  Etiologic  Agents/Biohazard  Material 
label.  The  top  half  of  the  label  must  bear 
the  designated  symbol  for  infectious 
substances,  while  the  bottom  half  must 
contain  the  following  warning: 
"INFECTIOUS  SUBSTANCE.  IN  CASE 


OF  DAMAGE  OR  LEAKAGE 
IMMEDL\TELY  NOTIFY  THE  PUBUC 
HEALTH  AUTHORITY." 

135.42  Noninfectious  Biological 
Substances 

Letter-post  items  that  contain 
noninfectious  biological  substances 
must  be  identified  by  a  violet-colored 
label  bearing  the  prescribed  symbol  and 
French  wording  for  perishable 
biological  materials:  "MATIERES 
BIOLOGIQUES  PERISSABLES." 

135.43  Shipping  Descriptions 

The  appropriate  shipping  description 
must  be  marked  on  each  package  (e.g., 
for  infectious  substances  affecting 
humans,  "CONTAINS  (NAME  OF 
SUBSTANCE),  UN2814,"  or  for 
infectious  substances  affecting  animals, 
"CONTAINS  (NAME  OF  SUBSTANCE), 
UN2900"). 

135.44  Shipper's  Declaration 

If  the  material  is  to  be  transported  by 
air,  a  shipper's  declaration  is  also 
required.  See  Publication  52,  Exhibit 
622.1b. 

135.5  Handling  and  Dispatch 

135.51  Biological  Substances 

Letter-post  items  that  contain 
perishable  biological  substcuices  must  be 
given  careful  yet  expeditious  handling 
from  receipt  through  dispatch. 

135.52  Infectious  Substances 

Shipments  containing  infectious 
substances  must  be  segregated  fi-om 
other  types  of  mail  matter  (i.e.,  placed 
in  separate  sacks).  PS  Tag  44,  Sack 
Contents  Warning,  must  be  attached  to 
the  outside  of  sacks  to  identify  the 
hazardous  natiire  of  the  contents.  PS 
Tag  44  is  for  internal  use  only  and  must 
be  removed  from  mail  sacks,  and  the 
hazardous  materials  tendered  to  air 
carriers  as  outside  pieces. 

135.6  Radioactive  Materials 

Shipments  containing  radioactive 
materials  are  acceptable  in  the 
international  mail  subject  to  the 
provisions  of  DMM  C023.9  (see  also 
Publication  52,  Acceptance  of 
Hazardous,  Restricted,  or  Perishable 
Matter)  and  under  the  following 
conditions: 

a.  Shipments  may  be  sent  only  in 
registered  letter-post  mailpieces. 

b.  Shipments  may  be  sent  only  to 
those  cotmtries  that  have  expressed  a 
willingness  to  accept  radioactive 
materials.  See  Prohibitions  and 
Restrictions  in  the  Individual  Country 
Listings. 


c.  Shipments  must  comply  with  the 
International  Atomic  Energy  Agency 
rules  and  regulations. 

d.  Senders  and  recipients  of 
radioactive  materials  must  receive  prior 
authorization  from  the  appropriate 
regulatory  authorities  within  their 
countries. 

e.  A  white  package  label  bearing  the 
French  words  "Matieres  Radioactives" 
(radioactive  materials)  must  be  applied 
to  the  address  side  of  each  package 
containing  radioactive  materials. 
Senders  are  responsible  for  supplying 
and  affixing  this  label  to  the  package. 

f.  The  package  must  also  bear  the 
following  endorsements  in  bold  letters: 
"RETURN  TO  SENDER  IN  CASE  OF 
NONDELIVERY"  and  "RADIOACTIVE 
MATERL\LS,  QUANTITIES 
PERMITTED  FOR  MOVEMENT  BY 
POST." 

136  Nonmailable  Dangerous  Goods 

The  following  dangerous  goods 
(hazardous  materials,  as  defined  in 
DMM  C023)  are  prohibited  in  the 
international  mail: 

a.  Explosives  or  explosive  devices 
(DMM  C023.2.0). 

b.  Flammable  materials  (DMM 
C023.3.0). 

(1)  Pyrophoric,  flanunable,  or 
combustible  liquids  with  a  closed  cup 
flash  point  below  200°F  (DMM  C023.3.1 
and  C023.3.2). 

(2)  Flammable  solids,  including 
matches  (DMM  C023.3.3  and  C023.3.5). 

c.  Oxidizers  (DMM  C023.3.4). 

d.  Corrosives,  liquid  or  solid  (DMM 
C023.4.0). 

e.  Compressed  gases  (DMM  C023.5.0). 

(1)  Flammable. 

(2)  Nonflammable  with  an  absolute 
pressure  exceeding  40  psi  at  70°  F  or 
104  psi  at  130°F. 

f.  Poisons,  irritants,  controlled 
substances,  and  drug  paraphernalia 
(DMM  C023.6.0,  C023.7.0,  and 
C023.8.0). 

g.  Magnetized  material  with  a 
magnetic  field  strength  of  .002  gauss  or 
more  at  a  distance  of  7  feet  (DMM 
C023.11.1). 

h.  Dry  ice  (carbon  dioxide  solid) 
(DMMC023.il. 2). 

137  Other  Restricted  Materials 

The  items  listed  under  DMM  C02^.7.0 
through  C024.14.0  are  prohibited  in  the 
international  mail,  except  as  specified 
in  the  Individual  Country  Listings.  This 
includes  intoxicating  liquor,  matter 
emitting  obnoxious  odor  (liquids  and 
powders),  motor  vehicle  master  keys, 
battery-powered  devices,  odd-shaped 
items  in  envelopes,  and  abortive  and 
contraceptive  devices. 


138  Firearms,  Knives,  and  Sharp 
Instruments 

The  items  listed  under  DMM  C024.1.0 
through  C024.5.0  may  be  mailed  to 
certain  countries  under  the  conditions 
specified  in  the  Individud  Coimtry 
Listings.  See  540  for  U.S.  Department  of 
State  licensing  requirements  applicable 
to  the  international  mailing  of  arms  or 
implements  of  war,  component  parts, 
and  related  technical  data. 

139  Perishable  Matter 

139.1  Animals 

All  live  or  dead  animals  are 
nonmailable,  except  the  following: 

a.  Live  bees,  leeches,  and  silkworms 
(DMM  C022.3.7  and  C022.3.8). 

b.  Dead  insects  or  reptiles,  when 
thoroughly  dried. 

c.  Parasites  and  predators  of  injiuious 
insects,  if  the  following  conditions  are 
met: 

(1)  They  are  admissible  in  the 
domestic  mail. 

(2)  They  are  useful  in  controlling 
harmful  insects. 

(3)  They  are  exchanged  by  officially 
recognized  scientific  or  health  agencies. 

(4)  They  are  sent  in  letter-post 
packages. 

(5)  Mailable  animals  must  be  in 
containers  conforming  to  the 
requirements  in  the  DMM. 

139.2  Plants 

139.21  General  Restrictions 

Plants,  seeds,  and  plant  materials, 
including  fruits  and  vegetables,  are 
subject  to  the  provisions  of  DMM  C022; 
Publication  14,  Prohibitions  and 
Restrictions  on  Mailing  Animals,  Plants, 
and  Related  Products;  and  the 
quarantine  regulations  of  the  country  of 
destination.  Customers  can  obtain 
information  from  the  U.S.  Department  of 
Agriculture  (USDA)  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  Plant 
Protection  and  Quarantine  (PPQ) 
Programs  at:  USDA  Aphis  PPQ,  4700 
River  Rd.,  Riverdale,  Md  20737-1228. 

139.22  Tobacco  Seeds  and  Tobacco 
Plants 

It  is  unlawful  to  export  any  tobacco 
seed  or  live  tobacco  plants  without  a 
written  permit  granted  by  the  U.S. 
Secretary  of  Agriculture.  See  560  for 
procedures  and  processing 
requirements. 

139.3  Eggs 

139.31     Restrictions 

Eggs  may  be  sent  only  by  parcel  post. 
See  550  for  nonpostal  regulations  on 
dried  whole  eggs. 


139.32    Packaging 

Eggs  must  be  packaged  in  the 
following  manner: 

a.  Eggs  mailed  to  any  country  except 
Canada  must  be  placed  in  a  metal  egg 
container.  Each  egg  must  be  packed  in 
cushioning  material.  The  metal  egg 
container  must  be  enclosed  in  an  outer 
container  of  wood  with  cushioning 
packed  between  the  two  containers. 

b.  Eggs  mailed  to  Canada  may  be 
packed  either  as  prescribed  in  139.32a 
or  in  a  box  of  rigid  material  with  a  tight- 
fitting  lid.  Each  egg  must  be  wrapped  in 
protective  material  and  placed  on  end. 
Vacant  spaces  in  the  box  must  be  filled 
with  packing  material  to  prevent  the 
eggs  from  striking  each  other  or  the  box. 

139.4    Food  and  Other  Perishable 
Articles 

Fruits,  vegetables,  fi-esh  meats,  and 
other  articles  that  easily  decompose  or 
that  cannot  reasonably  be  expected  to 
reach  their  destination  without  spoiling 
are  noimiailable. 

140  International  Mail  Categories 

141  Definitions 

141.1  General 

There  are  five  principal  categories  of 
international  mail  that  are  primarily 
differentiated  from  one  another  by 
speed  of  service.  They  are  Global 
Express  Guaranteed  (GXG),  Global 
Express  Mail  (EMS),  Global  Priority 
Mail  (GPM),  airmail,  and  economy  mail. 

141.2  Global  Express  Guaranteed 

Global  Express  Guaranteed  is  the  U.S. 
Postal  Service's  premium  international 
mail  service.  GXG  is  an  expedited 
delivery  service  that  is  the  product  of  a 
business  alliance  between  the  U.S. 
Postal  Service  and  DHL  Worldwide 
Express,  Inc.  It  provides  reliable,  high- 
speed, time-definite  service  bom 
designated  U.S.  ZIP  Code  areas  to 
locations  in  most  destination  countries 
and  territorial  possessions.  GXG  is 
guaranteed  to  meet  destination-specific 
delivery  standards  or  the  postage  will  be 
refunded.  If  a  shipment  is  lost  or 
damaged,  liabiUty  for  document 
reconstruction  is  limited  to  a  maximum 
of  $100.  The  maximimi  weight  is  70 
pounds  to  all  destinations. 

141.3  Global  Express  Mail 

The  next  level  of  service,  in  terms  of 
speed  and  value-added  features,  is 
Global  Express  Mail  (EMS).  EMS  is  an 
expedited  mail  service  that  can  be  used 
to  send  documents  and  merchandise  to 
most  of  the  country  locations  that  are 
individually  listed  in  this  publication. 
EMS  insurance  coverage  against  loss, 
damage,  or  rifling,  up  to  a  maximum  of 
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$500,  is  provided  at  no  additional 
charge.  Additional  merchandise 
insurance  coverage  up  to  $5,000  may  be 
purchased  at  the  sender's  option. 
However,  document  reconstruction 
insurance  coverage  is  limited  to  a 
maximum  of  $500  per  shipment.  Return 
receipt  service  is  available,  at  no 
additional  charge,  for  EMS  shipments 
that  are  sent  to  a  limited  number  of 
countries.  See  211.4.  Country  specific 
maximiun  weight  limits  range  from  22 
pounds  to  70  poimds.  See  the 
Individual  Country  Listings.  Although 
EMS  shipments  are  supposed  to  receive 
the  most  expeditious  handling  available 
in  the  destination  country,  they  are  not 
subject  to  a  postage  refund  guarantee  if 
a  delivery  delay  occxu^s. 

141.4  Global  Priority  Mail 

Global  Priority  Mail  is  an  accelerated 
airmail  service  that  provides  customers 
with  a  reliable  and  economical  means  of 
sending  correspondence,  documents, 
printed  matter,  and  light-weight 
merchandise  items  to  the  foreign 
destinations  that  are  listed  in  231.42. 
GPM  items  receive  priority  handling 
within  the  U.S.  Postal  Service  and  the 
postal  administration  of  the  coimtry  of 
destination.  Senders  can  pay  flat-rate 
postage  by  placing  their  contents  into  a 
standardized  GPM  envelope;  or  they  can 
elect  to  pay  variable  weight  postage  by 
affixing  a  GPM  sticker  to  a  tyvek 
envelope,  box,  or  other  customer- 
furnished  packaging.  The  maximum 
weight  limit  for  GPM  items  is  4  pounds. 
Special  services,  such  as  registry,  return 
receipt,  recorded  delivery,  and 
insurance,  are  not  available  in 
combination  with  GPM  service. 

141.5  Airmail 

Subject  to  the  following  definitions, 
airmail  service  may  be  used  to  send 
both  letter-post  items  and  parcel  post 
packages  to  most  foreign  coimtries. 
Letter-post  is  a  generic  term  for 
mailpieces  of  differing  shapes,  sizes, 
and  contents,  which  weigh  4  pounds  or 
less,  that  are  subject  to  the  provisions  of 
the  Universal  Postal  Union  Convention. 
Letter-post  items  may  contain  any 
mailable  matter  that  is  not  prohibited  by 
the  destination  country.  At  the  sender's 
option,  special  services,  such  as  registry, 
return  receipt,  and  recorded  delivery, 
may  be  added  on  a  country-specific 
basis. 

Note:  The  letter-post  classification 
encompasses  all  of  the  classes  of 
international  mail  (i.e.,  letters  and  letter 
packages,  post  and  postal  cards, 
aerogrammes.  printed  matter,  and  small 
packets)  that  were  formerly  categorized  as  LC 
(letters  and  cards)  and  AO  (other  articles) 
respectively.  Parcel  post,  which  is  otherwise 


referred  to  as  CP  mail,  is  differentiated  from 
letter-post  because  it  is  governed  by  the 
provisions  of  the  UPU  Postal  Parcels 
Agreement.  That  classification  is  primarily 
designed  to  accommodate  larger  and  heavier 
shipments,  whose  size  and/or  weight 
transcend  the  established  limitations  for 
letter-post  items.  It  also  affords  senders  the 
opportunity  to  obtain  optional  mailing 
services,  such  as  insurance  coverage  and 
return  receipt,  which  would  otherwise  be 
unavailable. 

141.6     Economy  Mail 

Mailpieces  that  are  classified  as  letter- 
post  or  parcel  post  can  also  be  entered 
as  economy  mail.  Under  that 
classification,  they  are  subject  to  the 
same  regulatory  requirements  and 
conditions  of  mailing  as  the  airmail 
items.  The  substantive  differences 
between  the  two  levels  of  service 
primarily  relate  to  mode  of 
transportation  (air  or  surface),  speed  of 
service,  and  price. 

142    Envelope  and  Card  Specifications 

142.1  Color 

Only  light-colored  envelopes  and 
cards  that  do  not  interfere  with  the 
reading  of  the  address  and  postmark 
should  be  used.  Do  not  use  brilliant 
colors. 

142.2  Quality 

Envelopes  and  cards  should  be 
constructed  of  paper  strong  enough  to 
withstand  normal  handling.  Highly 
glazed  paper  or  paper  with  an  overall 
design  is  not  satisfactory. 

142.3  Shape 
Rectangular. 

142.4  Minimum  Size 

a.  Length:  SVz  inches. 

b.  Height:  SVz  inches. 

142.5  Window  Envelopes 

Window  envelopes  may  be  used 
under  the  following  conditions: 

a.  The  address  window  must  be 
parallel  with  the  length  of  the  envelope. 

b.  The  address  window  must  be  in  the 
lower  portion  of  the  address  side. 

c.  Nothing  but  the  name,  address,  and 
any  key  number  used  by  the  mailer  may 
appear  through  the  address  window. 

d.  The  return  address  should  appear 
in  the  upper-left  comer.  If  there  is  no 
return  address  and  the  delivery  address 
does  not  show  through  the  window,  the 
piece  will  be  handled  as  undeliverable 
mail. 

e.  The  address  disclosed  through  the 
window  must  be  on  white  paper  or 
paper  of  a  very  light  color. 

I.  When  used  for  registered  mail, 
window  envelopes  must  conform  with 
the  conditions  in  DMM  S91 1.3.7. 


g.  Open  panel  envelopes  {i.e.,  those  in 
which  the  panel  is  not  covered  with  a 
transparent  material)  are  not  acceptable 
in  international  mail. 

142.6    Bordered  Envelopes  and  Cards 

Envelopes  and  cards  that  have  green- 
colored  bars  or  red-  and  blue-striped 
borders  may  be  used  for  the  sending  of 
airmail  letter-post  items. 

143     Official  Mail 

143.1  Mailings  by  Federal  Agencies 

Official  mail  (sent  by  federal  agencies 
and  departments  listed  in  USPS 
Handbook  DM-103,  Official  Mail)  that 
bears  the  indicia  prescribed  in  DMM 
E060.6.0  through  E060.8.0  may  be  sent 
to  foreign  destinations.  Such  items  are 
subject  to  the  postage  pajonent 
requirements,  weight  and  size  limits, 
customs  form  requirements,  and  general 
conditions  for  mailing  that  otherwise 
apply  to  the  class  and  category  of  the 
international  mail  being  sent. 

143.2  USPS  Mailings 

International  mailpieces  that  are  sent 
by  or  on  behalf  of  the  U.S.  Postal 
Service  must  bear  the  prescribed  G-10 
permit  indicia.  USPS  official  mail  is 
subject  to  a  66-poimd  weight  limit 
except  for  Global  Express  Mail  (EMS) 
shipments  going  to  Austria.  Haiti,  and 
Serbia-Montenegro  and  Global  Express 
Guaranteed  (GXG)  shipments  going  to 
all  authorized  destination  countries, 
which  have  a  70-pound  weight  limit. 

143.3  Mail  of  a  Former  President  and 
Surviving  Spouse  of  a  Former  President 

All  nonpoliticcd  mail  of  former  U.S. 
Presidents,  and  of  the  surviving  spouse 
of  a  former  President,  must  be  accepted 
without  prepayment  of  postage  if  it 
bears  the  written  signatiu-e  of  the 
sender,  or  a  facsimile  signature  and  the 
words  "POSTAGE  AND  FEES  PAID"  in 
the  upper-right  comer  of  the  address 
side. 

143.4  General  Secretariat  of  the 
Organization  of  American  States 

a.  Ordinary  (unregistered)  economy 
mail  and  airmail  letter-post  items 
bearing  the  return  address  of  the 
Organization  of  American  States  (OAS) 
General  Secretariat  and  weighing  not 
more  than  4  pounds  are  accepted 
without  postage  when  addressed  to  the 
OAS  member  coimtries  listed  in  143.4c. 

b.  Airmail  service  for  items  other  than 
letter-post  items  and  other  special 
services  may  not  be  provided  for  OAS 
General  Secretariat  official  mail  without 
the  prepayment  of  air  postage  or  the  fee 
for  the  special  service  requested. 

c.  The  following  countries  are 
members  of  the  OAS: 


Antigua  and  Barbuda 

Argentina 

Bahamas 

Barbados 

Bolivia 

Brazil  ^ 

Canada 

Chile 

Colombia 

Costa  Rica 

Dominica 

Dominican  Republic 

Ecuador 

El  Salvador 

Grenada 

Guatemala 

Haiti 

Honduras 

Jamaica 

Mexico 

Nicaragua 

Panama 

Paraguay 

Pem 

St.  Christopher  and  Nevis 

St.  Lucia 

St.  Vincent  and  the  Grenadines 

Suriname 

Trinidad  and  Tobago 

United  States 

Uruguay 

Venezuela 

143.5     Pan  American  Sanitary  Bureau 
Mail 

a.  Ordinary  (uiu-egistered)  economy 
mail  and  all  letter-post  items  bearing  the 
retina  address  of  the  biueau  and 
weighing  not  more  than  4  pounds  is 
accepted  without  postage  ciffixed  when 
addressed  to  an  OAS  member  country 
listed  in  143.4c  or  to  Cuba. 

b.  Airmail  service  for  items  other  than 
letter-post  items  and  other  special 
services  may  not  be  provided  for  bureau 
official  mail  without  prepayment  of  air 
postage  or  of  the  fee  for  the  special 
service  requested. 

150  Postage 

151  Postage  Rates 

See  Individual  Country  Listings. 

152  Payment  Methods 

152.1  Prepayment 

Each  item  must  be  fully  prepaid  to 
ensure  prompt  dispatch  and  to  avoid 
assessment  of  charges  against  the 
addressee.  For  the  treatment  of 
shortpaid  and  unpaid  mail,  see  420. 

152.2  Stamps 

a.  Postage  and  fees  for  special  services 
(see  chapter  3)  may  be  paid  by  means 
of  U.S.  postage  stamps,  postage  meter 
stamps,  or  postage  validation  imprinter 
(PVI)  labels.  PVIs  are  acceptable  for  all 
international  mail  transactions. 


b.  Precanceled  stamps  may  be  used 
under  the  conditions  applicable  to 
domestic  mail  (see  DMM  P023). 

.c.  Airmciil  stamps  may  not  be  used  on 
economy  items. 

d.  Postal  customers  may  affix 
nondenominated  postage  stamps  {e.g., 
the  "G"  stamp)  to  international 
mailpieces  except  for  those  that  bear  a 
uniquely  domestic  rate  marking,  such  as 
First-Class  Presort,  Bulk  Rate,  Presorted 
Standard,  or  Nonprofit  Organization. 
The  nondenominated  Breast  Cancer 
Research  semipostal  stamp,  which  has  a 
postage  value  that  is  equivalent  to  the 
domestic  rate  for  a  1 -ounce  First-Class 
letter,  may  also  be  used  for  international 
mailing  purposes.  See  DMM  P022.1.6. 

Note:  See  DMM  P022.2.2  for  stamps  not 
valid  as  postage. 

152.3  Permit  Imprint 
Exhibit  152.3    Permit  Imprints 

[Exhibit  not  included.] 

152.31  Conditions  of  Use 

Postage  may  be  paid  by  permit 
imprints,  subject  to  the  general 
conditions  stated  in  DMM  P040  and 
P710.2.4.  Postage  charges  are  computed 
on  PS  Form  3651,  International 
Statement  of  Mailing  with  Permit 
Imprints,  or  other  postage  statements  as 
required. 

1 52 . 32  Minimum  Number  of  Pieces 

A  single  mailing  must  consist  of  not 
less  than  200  pieces  identical  in  size 
and  weight  and  addressed  to  foreign 
destinations,  unless  otherwise  specified. 

Note:  The  pieces  comprising  the  mailing 
do  not  have  to  be  addressed  to  a  single 
country. 

Exception:  See  293.2. 

152.33  Required  Format 

Permit  imprints  for  international  mail 
must  be  prepared  in  one  of  the  forms 
shown  in  Exhibit  152.3.  No  variations  or 
additions  such  as  Bulk  Rate,  Presorted 
Standard,  Enhanced  Carrier  Route  Sort, 
Automation  Rate,  or  Nonprofit 
Organization  are  allowed. 

152.4  Publishers'  Periodicals 

Postage  on  publishers'  periodicals 
(Periodicals  Mail)  mailed  by  publishers 
or  registered  news  agents  who  are 
domestic  Periodicals  Mail  permit 
holders  may  be  paid  as  provided  in 
242.22  and  242.23. 

153     Placement  of  Postage 

a.  Postage  stamps  and  postage-paid 
impressions  must  be  applied  to  the 
address  side  of  mail  in  the  upper-right 
comer.  The  postage  meter  stamp, 
postage  validation  imprinter  (PVI)  label, 


or  permit  may  be  affixed  directly  on  the 
mailpiece  or  on  the  wrapper  when 
plastic  wrap  is  used. 

b.  Nonpostage  stamps,  labels 
resembling  postage  stamps,  or 
impressions  resembling  postage-paid 
impressions  must  not  be  placed  on  the 
address  side  of  international  mailpieces. 

154    Remailed  Items 

New  postage  is  required  when 
mailpieces  are  reentered  after  having 
been  returned  to  the  sender  by  a  foreign 
postal  administration. 

2    CONDITIONS  FOR  MAILING 

210  Global  Express  Guaranteed 


220  Global  Express  Mail 

221  Description 

221.1  General 

Global  Express  Mail  (EMS)  is  a 
reliable  high-speed  mail  service 
available  to  certain  couirtries  (see 
Individual  Country  Listings  for  service 
availability).  There  is  no  service 
guarantee  for  Global  Express  Mail. 
Global  Express  Mail  is  available  at 
designated  postal  facilities  who  are 
authorized  to  accept  Express  Mail. 

221.2  Allowable  Contents 

Any  item  not  prohibited  in 
international  mail  is  allowed  in  EMS. 
Refer  to  the  Coimtry  Conditions  for 
Mailing  in  the  Individual  Country 
Listings  for  individual  country 
prohibitions.  International  postal  money 
orders  are  admissible  in  EMS.  However, 
they  are  negotiable  only  if  the  proper 
form  is  used.  The  following  items  are 
prohibited  in  all  EMS  shipments:  coins; 
banknotes;  currency  notes  (paper 
money);  securities  of  any  kind  payable 
to  bearer;  traveler's  checks;  platinum, 
gold,  and  silver  (manufactured  or  not); 
precious  stones;  jewelry;  and  other 
valuable  articles. 

221.3  Insurance  and  Indemnity 

Global  Express  Mail  items  are  insured 
against  loss,  damage,  or  rifling  at  no 
additional  cost.  Indemnity  will  be  paid 
by  the  U.S.  Postal  Service  as  provided 
in  DMM  SOlO  and  S500.  However, 
Global  Express  Mail  items  are  not 
insured  against  delay  in  delivery. 
Neither  indemnity  payments  nor 
postage  refimds  will  be  made  in  the 
event  of  delay. 

221.31    EMS  Merchandise  Insurance 

Global  Express  Mail  merchandise 
insurance  coverage  against  loss,  damage, 
or  rifling  is  provided  up  to  $500  at  no 
additional  charge.  Additional  insurance 
coverage  above  $500  may  be  purchased 
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at  the  sender's  option.  The  fee  for 
optional  Global  Express  Mail 
merchandise  insurance  coverage  is 
$1.00  for  each  $100  or  fraction  thereof, 
up  to  a  maximum  of  $5,000  per 
shipment.  See  the  Individual  Country 
Listings  for  the  applicable  Global 
Express  Mail  insurance  fees. 

221.32  Purchase  of  Additional 
Insurance 

When  a  mailer  wants  to  insure  an 
EMS  merchandise  shipment  for  more 
than  $500,  the  insurance  fee  is  entered 
in  the  block  marked  "Insurance"  on  the 
mailing  label.  Coverage  is  limited  to  the 
actual  value  of  the  contents,  regardless 
of  the  fee  paid,  or  the  highest  insurance 
value  increment  for  which  the  fee  is 
fully  paid,  whichever  is  lower.  See 
DMM  S500. 

221.33  Document  Reconstruction 
Insurance 

Nonnegotiable  EMS  dociunents  are 
insured  against  loss,  damage,  or  rifling 
at  no  additional  cost  to  the  mailer. 
Document  reconstruction  insurance 
coverage  is  limited  to  a  maximum  of 
$500  per  shipment.  Additional  coverage 
beyond  the  $500  indemnity  limit  is  not 
available.  See  DMM  SOlO  and  S500. 

Note:  EMS  indemnity  payments  are  subject 
to  the  provisions  of  DMM  SOlO,  DMM  S500, 
and  IMM  935.  Neither  indemnity  payments 
nor  postage  refunds  are  payable  for  delayed 
delivery. 

221.4    Return  Receipt  Service 

Return  receipt  service  is  available  for 
Global  Express  Mail  items  only  to  the 
following  countries  at  no  additional 
charge  (see  340  for  preparation 
procedures): 
Argentina 
Australia 
Bahrain 
Belgiiun 
Germany 
Greece 

Guinea-Bissau 
Hong  Kong 

Korea,  Republic  of  (South) 
Kuwait 
Liechtenstein 
Pakistan 
Qatar 
Singapore 
South  Africa 
Spain 

Switzerland 
Taiwan 
Tunisia 

222     Postage 

222.1     Rates 

222.11    Country  Rates 

See  the  Individual  Country  Listings 
for  countries  that  offer  Global  Express 
Mail. 


222.12    Express  Mail  Corporate 
Account  Rates 

Global  Express  Mail  (EMS)  rates  will 
be  reduced  by  5  percent  for  all 
payments  made  through  an  Express 
Mail  corporate  account  (EMCA)  or 
through  the  federal  agency  payment 
system.  The  discoiuit  applies  only  to  the 
postage  portion  of  EMS  rates.  It  does  not 
apply  to  the  pickup  service  charge, 
additional  merchandise  insiu'ance 
coverage  fees,  or  shipments  made  under 
an  International  Customized  Mail 
agreement. 

222.2    Payment  of  Postage 

222.21  Methods  of  Payment 

Global  Express  Mail  items  may  be 
paid  for  with  postage  stamps,  postage 
validation  imprinter  (PVI)  labels, 
postage  meter  stamps,  or  through  the 
use  of  an  Express  Mail  corporate 
accoimt. 

222.22  Application  for  Corporate 
Account 

A  written  application  is  required 
before  mailing  can  be  made  under  a 
corporate  account  (see  DMM  P500). 

222.23  Official  Mail 

222.231  Mailings  by  Federal  Agencies 

Global  Express  Mail  shipments  that 
are  entered  by  federal  agencies  and 
departments  are  subject  to  the  same 
postage  payment  requirements,  weight 
and  size  limits,  customs  form 
requirements,  and  general  conditions  for 
mailing  as  EMS  shipments  that  are 
originated  by  nongovenunental  entities. 

222.232  USPS  Mailings 

EMS  shipments  mailed  by  U.S.  Postal 
Service  entities  must  bear  the  G-10 
permit  indicia  that  is  prescribed  for  all 
USPS  official  mail.  There  is  a  66-pound 
weight  limit  for  USPS-originated  EMS 
shipments  going  to  all  destination 
countries,  unless  the  destination 
coimtry  has  a  higher  weight  limit.  See 
143.2. 

222.24  Pickup  Service 

On-call  and  scheduled  pickup 
services  are  available  for  an  added 
charge  of  $10.25  for  each  pickup  stop, 
regardless  of  the  number  of  pieces 
picked  up.  Only  one  pickup  fee  will  be 
charged  if  domestic  Express  Mail, 
domestic  Priority  Mail,  international 
parcel  post,  and/or  domestic  Parcel  Post 
is  picked  up  at  the  same  time.  No 
pickup  fee  will  be  charged  when  Global 
Express  Mail  is  picked  up  during  a 
delivery  stop  or  during  a  scheduled  stop 
made  to  collect  other  mail  not  subject  to 
a  pickup  fee.  Pickup  service  is  provided 
in  accordance  with  DMM  DOIO. 


223  Weight  and  Size  Limits 

223.1  Weight  Limits 

See  the  Individual  Country  Listings 
for  countries  that  offer  Global  Express 
Mail. 

223.2  Size  Limits 

a.  Maximum  length:  36  inches. 

b.  Maximum  length  and  girth 
combined:  79  inches. 

Note:  For  exceptional  size  limits,  see 
Individual  Country  Listings  for  countries  that 
offer  Global  Express  Mail. 

224  Preparation  Requirements 

224.1  Preparation  by  Sender 

a.  Complete  the  "From"  and  "To" 
portions  of  Label  11-B,  Express  Mail 
Post  Office  to  Addressee,  for  each  piece 
of  mail  and  affix  the  completed  label  to 
each  piece. 

b.  Prepare  and  affix  the  appropriate 
customs  form  to  the  piece  of  mail.  See 
the  Individual  Country  Listings  for 
countries  that  offer  Global  Express  Mail 
for  required  customs  declarations. 

224.2  Preparation  by  Acceptance 
Employee 

a.  Check  the  address  label  to  ensure 
that  the  sender  has  completed  the 
"From"  and  "To"  portions. 

b.  Verify  that  customer  has  properly 
completed  the  appropriate  customs 
declaration  form,  if  required. 

c.  Enter  the  originating  facility  ZIP 
Code;  date  and  time  received;  weight; 
merchandise  insiu-ance  fee,  if  applicable 
(see  211.52);  total  postage;  and  initial. 
Ensure  that  the  correct  amount  of 
postage  is  affixed  to  the  mailpiece. 

d.  Give  the  Customer  Receipt  copy  to 
the  mailer  and  retain  the  Finance  Copy. 
Peel  off  the  backing  of  the  remaining 
portion  and  affix  it  to  the  item. 

e.  After  acceptance,  place  each- item  in 
the  appropriate  working  pouch  and 
forward  it  to  the  international  exchange 
office  authorized  to  dispatch  Global 
Express  Mail  to  that  destination.  (See 
Handbook  T-5,  International  Mail 
Operators.) 

224.3  Customs  Forms  Required 

See  the  Individual  Coimtry  Listings 
for  countries  that  offer  Global  Express 
Mail.  Mailers  are  responsible  for 
determining  customs  requirements  and 
complying  with  them.  Mailers  should 
confirm  before  mailing  merchandise 
whether  an  import  license  is  required 
for  that  class  of  goods. 

230  Global  Priority  Mail 

231  Description 

231.1     General 

Global  Priority  Mail  is  an  expedited 
airmail  letter-post  service  providing  fast. 


reliable,  and  economical  delivery  of  all 
mailable  items  not  over  4  pounds. 
Global  Priority  Mail  items  receive 
priority  handling  in  the  United  States 
and  in  destination  countries.  Service  is 
available  only  to  destination  countries 
identified  in  231.42,  from  post  offices 
identified  in  231.41. 

231.2  Allowable  Contents 

All  items  which  may  be  sent  as  letter- 
post  mail  (see  241.1)  are  accepted  in 
Global  Priority  Mail,  provided  that  the 
contents  are  mailable  and  fit  securely  in 
the  envelope  or  box.  Items  must  fit 
comfortably  within  the  envelope  or  box 
without  distorting  or  bursting  the 
container.  Do  not  use  excessive  tape  to 
keep  the  envelope  or  box  from  bvusting. 
Use  only  one  piece  of  tape  to  secure  the 
flap.  Global  Priority  Mail  items  may 
contain  dutiable  merchandise  unless  the 
country  of  destination  specifically 
prohibits  dutiable  merchandise  in 
letters.  Any  item  that  is  prohibited  in 
international  mail  is  prohibited  in 
Global  Priority  Mail.  Refer  to  the 
Country  Conditions  for  Mailing  in  the 
Individual  Country  Listings  for 
individual  country  prohibitions. 

231.3  Service  Standards 

Global  Priority  Mail  is  accepted  at  all 
USPS  retail  locations.  There  is  a  four- 


day  delivery  objective  for  GPM  items 
that  are  deposited  at  postal  locations 
linked  to  the  USPS  Eagle  network  (see 
Exhibit  231.41.  When  GPM  items  are 
tendered  at  "off-net"  locations  (all  other 
locations),  it  generally  requires  an 
additional  one  to  two  business  days  to 
obtain  delivery  in  the  destination 
coimtry.  Within  each  of  the  listed 
service  areas,  prepaid  GPM  items  may 
be  tendered  to  a  letter  carrier,  deposited 
in  an  Express  Mail  street  collection  box, 
or  placed  in  a  post  office  or  lobby  mail 
drop. 

Note:  GPM  mailings  consisting  of  200  or 
more  identical  pieces,  which  bear  a  permit 
imprint,  must  t>e  deposited  at  a  locally 
designated  business  mail  entry  unit. 

231.4    Service  Areas 

231.41     Origins 

Global  Priority  Mail  service  is 
available  only  through  the  designated 
post  offices  and  the  additional  post 
offices  listed  in  Exhibits  231.41a  and  b. 
Pickup  Service  is  available  for  an 
additional  fee.  (See  236.3.) 

Exhibit  231.41a    GPM  Acceptance 
Locations  Linked  to  the  Eagle  Network 
("On-Net") 

[Exhibit  not  included.  Formerly 
Exhibit  226.32a.] 


Exhibit  231.41b    GPM  Acceptance 
Locations  Not  Linked  to  the  Eagle 
Network  ("Off-Net") 

[Exhibit  not  included.  Formerly 
Exhibit  226.32b.] 

231.42    Destinations 

Global  Priority  Mail  service  is 
available  to  the  destination  countries 
listed  below.  Those  countries  that  have 
service  only  to  designated  locations  are 
identified  with  a  footnote. 

[Table  not  included.) 
Exhibit  231.42    GPM  Locations— China 

[Exhibit  not  included.  Formerly 
Exhibit  226.2.] 

232    Postage 

232.1     Rates 

232.11     Flat-Rate  Envelope  Postage 
Rates 

Each  Global  Priority  Mail  flat-rate 
envelope  is  charged  at  a  flat  rate.  The 
rate  is  based  on  the  geographic  rate  zone 
regardless  of  its  actual  weight.  Postage 
is  required  for  each  piece.  (See  Exhibit 
232.11.) 


Exhibit  232. 11- 

-Flat-Rate  Envelope  Postage  Rates 

Envelope 

Rate  group 
1  (Canada) 

Rate  group 
2  (Mexico) 

Rate  group 

Rate  group 

4  (Australia, 

Japan,  New 

Zealand) 

Rate  group 

Small 

Large 

$4.00 
7.00 

$4.00 
7.00 

$5.00 
9.00 

$5.00 
9.00 

$5.00 
9.00 

232.12    Variable-Weight  Option 
Postage  Rates 

Global  Priority  Mail  variable-weight 
rates  are  calculated  in  half-pound  (or 
fraction  thereof)  increments  based  on 


the  weight  of  each  piece  (up  to  4 
pounds)  and  the  destination  geographic 
rate  zone.  Each  GPM  mailpiece  that  is 
paid  for  on  that  basis  must  have  a 
variable-weight  sticker  affixed  to  the 


address  side  or  be  enclosed  in  a  USPS- 
fumished  flat-size  (Tyvek)  envelope  or 
cardboard  box  that  is  specifically 
intended  for  the  transmittal  of  GPM 
items.  (See  Exhibit  232.12.) 


Exhibit  232.12— Variable-Weight  Option  Postage  Rates 


Weight  not  over  (lbs.] 


.5 

1  .. 

1.5 

2  .. 
2.5 

3  .. 
3.5 

4  .. 


Rate  group 
1  (Canada) 


$6.00 
8.00 
9.00 
11.00 
12.00 
14.00 
16.00 
18.00 


Rate  group 
2  (Mexico) 


$7.00 
9.00 
10.00 
12.00 
13.00 
15.00 
17.00 
19.00 


Rate  group 
.     3 


$9.00 
11.00 
13.00 
16.00 
19.00 
22.00 
24.00 
27.00 


Rate  group 

4  (Australia, 

Japan,  New 

Zealand) 


$8.00 
10.00 
12.00 
15.00 
18.00 
21.00 
23.00 
26.00 


Rate 

group 

5 


$8.00 
12.00 
14.00 
17.00 
20.00 
23.00 
25.00 
28.00 
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232.2  Payment  of  Postage 
232.21  Methods  of  Payment 

Nonidentical-weight  piece  mailings 
must  have  the  applicable  postage  affixed 
by  adhesive  stamps,  meter  stamps,  or,  if 
presented  at  a  post  office,  postal 
validation  imprinter  (PVI  labels). 
Identical-weight  piece  mailings  may  be 
paid  by  meter  stamps,  adhesive  stamps, 
PVI  labels,  or  permit  imprint,  subject  to 
certain  standards.  To  use  a  permit 
imprint,  a  mailing  must  consist  of  200 
or  more  identical-weight  pieces.  Mailers 
may  use  a  permit  imprint  with 
nonidentical  pieces  only  if  authorized 
by  the  USPS  under  a  Manifest  Mailing 
System  (MMS),  as  specified  in  DMM 
P710. 


232.22  Permit  Ilnprint  Content  and 
Format 

All  permit  imprints  on  Global  Priority 
Mail  must  show  city  and  s\ate,  "Global 
Priority  Mail,"  "U.S.  Postage  Paid,"  and 
permit  number.  They  may  show  the 
mailing  date,  amount  of  postage  paid,  or 
the  number  of  ounces. 

232.23  Postage  Meter  Stamps 

At  a  minimum,  a  meter  stamp  must 
show  in  the  postmark  the  monUi,  day, 
and  year;  city  and  state  designation  of 
the  licensing  post  office;  the  number; 
and  the  amount  of  postage.  See  DMM 
P030.4.6. 

233    Preparation  Requirements 

233.1     Addressing 

All  items  must  bear  the  complete 
delivery  address  of  the  addressee  and 


the  full  name  (no  abbreviations)  of  the 
destination  country.  See  122. 

233.2  Packaging 

Flat-rate  Global  Priority  Mail  must  be 
enclosed  in  a  designated  USPS  envelope 
(EP-15A  or  EP-15B).  Variable-weight 
Global  Priority  Mail  must  be  tendered  in 
a  USPS  Tyvek  envelope  (EP-15GP),  a 
USPS  Global  Priority  Mail  box  (O1099), 
or  have  a  Global  Priority  Mail  sticker 
(DEC-IO)  affixed  to  the  address  side  of 
the  mailpiece.  GPM  mailing  supplies 
can  be  obtained  by  calling  800-222- 
1811.  Unmarked  pieces  are  subject  to 
regular  airmail  letter-post  rates  and 
treatment. 

233.3  Customs  Form  Required 


If  the  GPM  mailpiece 
weighs  *  *  * 

Andit  contains  *  *  ' 

The  required  customs  fomi(s)  are  *  *  * 

Less  than  16  ounces  

Documents,  business  papers,  or  non-dutiable  printed 

matter. 
Dutiable  printed  matter  or  merchandise  items  with  a 

value  under  $400. 
Merchandise  items  with  a  value  of  $400  or  more  

No  fomi  required. 

Affix  a  completed  PS  Forni  2976  (green  label)  to  the 
exterior  of  the  mailpiece. 

Place  a  completed  PS  Form  2976-A  inside  the  pack- 
aging. Affix  the  upper-left  section  of  PS  Fomi  2976 
(green  label)  to  the  exterior  of  the  mailpiece. 

Affix  a  completed  PS  Form  2976  (green  label)  to  the 
exterior  of  the  mailpiece. 

Place  a  completed  PS  Form  2976-A  inside  the  pack- 
aging. Affix  the  upper-left  section  of  PS  Fomi  2976 
(green  label)  to  the  exterior  of  the  mailpiece. 

16  ounces  or  more 

Documents,  business  papers,  dutiable  and  non-dutiable 
printed  matter,  or  merchandise  items  with  a  value 
under  $400. 

Merchandise  items  with  a  value  of  $400  or  more  

Note:  GPM  customers  who  send  flat-rate 
envelopes  or  variable-weight  option 
mailpieces  that  weigh  16  ounces  or  more, 
bear  a  permit  imprint,  and  contain 
correspondence,  business  papers,  or 
nondutiable  printed  matter  are  eligible  for 
the  known  mailer  exemption  that  is 
referenced  in  123.62. 

234    Size  and  Weight  Limits 
234.1     Size  Limits 

234.11  Flat-Rate  Envelope  Sizes 

a.  Small — 6  x  10  inches. 

b.  Large — QVz  x  12V2  inches. 

234.12  Package  Sizes  for  Variable- 
Weight  Option 

a.  Minimum  length  and  height:  5V2  x 
3V2  inches. 

b.  Minimum  depth  (thickness):  .007 
inches. 

c.  Maximum  length:  24  inches. 

d.  Maximum  length,  height,  and 
depth  (thickness)  combined:  36  inches. 

234.13  Rolls 

a.  Minimum  length:  4  inches. 

b.  Minimum  length  plus  twice  the 
diameter  combined:  6%  inches. 

c.  Maximimi  length:  36  inches. 


d.  Maximum  length  plus  twice  the 
diameter  combined:  42  inches. 

234.14    Global  Priority  Mail  Tyvek 
Envelope 

The  dimensions  of  the  Global  Priority 
Mail  Tyvek  envelope  are  12  x  I5V2 
inches. 

234.2    Weight  Limit 

All  Global  Priority  Mail  items  are 
subject  to  a  4-pound  weight  limit. 

235  Special  Services 

Mailers  may  obtain  certificates  of 
mailing  (see  310).  No  other  special 
services,  such  as  registry,  insurance, 
restricted  delivery,  return  receipt,  or 
recorded  delivery,  are  available. 

236  Mail  Entry 

236.1     Preparation 

Unless  otherwise  instructed  by  USPS 
acceptance  personnel,  customers  who 
tender  Global  Priority  Mail  at  a  business 
mail  entry  imit  (BMEU)  must  separate 
the  items  by  destination  rate  group  and 
by  flat-rate  envelope  size  (i.e.,  small  or 
large),  if  applicable.  Mailpieces  that  bear 
a  permit  imprint  or  a  postage  meter 


impression  must  be  faced  in  the  same 
direction. 

236.2     Deposit  of  Mail 

• 

Global  Priority  Mail  flat-rate 
envelopes  and  variable-weight  option 
mailpieces,  which  bear  either  stamped 
or  metered  postage,  may  be  deposited 
wherever  Express  Mail  is  accepted.  This 
includes  acceptance  by  a  retail 
employee  at  a  post  office  counter; 
acceptance  by  a  letter  carrier  while  a 
delivery  route  is  being  served;  deposit 
into  an  Express  Mail  street  collection 
box  if  the  mailpiece  weighs  less  than  16 
oimces;  or  by  telephoning  800-222- 
1811  to  request  pickup  at  the  customer's 
premises.  Global  Priority  Mail  that  bears 
a  permit  imprint  must  be  deposited  at 
a  business  mail  entry  unit  or  other 
acceptance  point  that  is  authorized  by 
the  postmaster.  Global  Priority  Mail  that 
bears  a  meter  stamp  or  impression  must 
be  deposited  at  a  location  that  is  under 
the  jiu'isdiction  of  the  licensing  post 
office,  except  as  permitted  under  DMM 
P030. 


236.3    Pickup  Service 

On  call  and  scheduled  pickup 
services  are  available  for  Global  Priority 
Mail  acceptance  cities.  There  is  a  charge 
of  $10.25  for  each  pickup  stop, 
regardless  of  the  number  of  pieces 
picked  up.  (See  DMM  DOlO  for 
standards  of  pickup  service.)  Pickup 
service  is  not  available  for  GPM  items 
that  bear  a  permit  imprint  and  that  are 
paid  for  through  an  advance  deposit 
account. 

240  Letter-Post 

241  Description 

241.1  Definition 

The  letter-post  classification 
encompasses  all  of  the  classes  of 
international  mail:  letters  and  letter 
packages,  post  and  postal  cards, 
aerogrammes,  printed  matter,  and  small 
packets  that  were  formerly  categorized 
as  LC  (letters  and  cards)  and  AO  (other 
articles). 

241.2  Mailable  Matter 

Any  article  that  is  otherwise 
acceptable  and  not  prohibited  by  the 
country  of  destination,  subject  to 
applicable  weight  and  size  limits,  may 
also  be  mailed  at  the  letter-post  rate, 
either  airmail  or  economy. 

242  Postage 

242.1  Rates 

See  Individual  Country  Listings  for 
airmail  and  economy  rates. 

242.2  Payment  of  Postage 

Mailers  of  letter-post  items  may  pay 
postage  with  postage  stamps,  postage 
meter  stamps,  postage  validation 
imprinter  (PVI)  label,  and  by  permit 
imprint. 

243  Weight  and  Size  Limits 

243.1  Weight  Limit 

The  weight  limit  is  4  pounds. 

243.2  Size  Limits 

243.21  Envelopes  and  Packages 

a.  Minimum  length  and  height:  5V2  x 
3V2  inches. 

b.  Minimum  depth  (thickness):  .007 
inch. 

c.  Maximmn  length:  24  inches. 

d.  Maximum  length,  height,  depth 
(thickness)  combined:  36  inches. 

243.22  Roils 

a.  Minimum  length:  4  inches. 

b.  Minimum  length  plus  twice  the 
diameter  combined:  O^A  inches. 

c.  Maximum  length:  36  inches. 

d.  Maximum  length  plus  twice  the 
diameter  combined:  42  inches. 


243.23  Cards 

Unenclosed  cards  exceeding  the  size 
limits  for  post  cards  are  admissible  at 
the  letter-post  rate  if  they  do  not  exceed 
4^4  x  9V4  inches. 

243.24  Nonstandard  Surcharge 

A  siux:harge  of  $0.11  per  article  will 
be  assessed  on  all  outboimd  air  and 
economy  letter-post  items  weighing  1 
oimce  or  less  if: 

a.  Its  length  exceeds  IIV2  inches. 

b.  Its  height  exceeds  BVs  inches. 

c.  Its  thickness  exceeds  V4  inch. 

d.  Its  length  divided  by  its  height 
results  in  an  aspect  ratio  that  is  less  than 
1.3  or  more  than  2.5. 

244     Preparation  Requireipents 

244.1  Addressing 
See  122. 

244.2  Marking 

a.  Whenever  items,  because  of  their 
size  emd  manner  of  preparation,  may  be 
mistaken  for  items  of  another  class,  the 
sender  should  add  the  word  "LETTER" 
or  "LETTRE"  on  the  address  side. 

b.  The  sender  should  mark 
"AIRMAIL/PAR  AVION"  or  affix  Ubel 
19-A,  Par  Avion  Air  Mail,  or  Label  19- 
B,  Air  Mail  Par  Avion,  on  front  and  back 
of  items  paid  at  the  airmail  letter-post 
rate. 

244.3  Sealing 

Unregistered  letter-post  items  may  be 
sealed  at  the  sender's  option.  Registered 
items  must  be  sealed.  (See  334.4  for 
sealing  requirements  for  registered 
mail.) 

244.4  Packaging 

Items  prepaid  at  the  letter-post  rate 
must  be  placed  in  envelopes  or  prepared 
in  package  form. 

244.5  Customs  Forms  Required 
244.51     Dutiable  Merchandise. 

a.  Any  merchandise  sent  to  another 
coimtry  may  be  subject  to  duty  under 
the  customs  regulations  of  that  country. 
The  Postal  Service  does  not  maintain  or 
provide  information  concerning  the 
assessment  of  customs  duty. 

b.  Letter-post  items  may  contain 
dutiable  merchandise  unless  the 
covmtry  of  destination  prohibits  dutiable 
merchandise  in  letters.  (See  Individual 
Coimtry  Listings.) 

c.  When  mailing  articles  that  may  be 
dutiable,  sender  must  comply  with 
123.61  and  with  special  instructions 
imder  "Customs  Forms  Required"  and 
"Observations"  in  Individual  Coimtry 
Listings. 


244.52    Nondutiable  Merchandise 

Nondutiable  merchandise  may  be 
mailed  (at  the  sender's  risk)  to  countries 
that  do  not  accept  dutiable 
merchandise.  The  Postal  Service 
assumes  no  responsibility  for  the 
treatment  such  items  may  receive  in  the 
country  of  destination. 

Note:  Because  PS  Form  2976,  described  in 
123.61,  generally  denotes  dutiable  contents, 
it  should  be  omitted  from  letter-post  mail 
when  the  sender  knows  the  contents  are  not 
dutiable,  unless  the  item  weighs  16  ounces 
or  more. 

250  Postcards  and  Aerogrammes 

251  Description 

251.1    Postal  Cards/Postcards 

251.11  Definition 

Postal  cards  and  postcards  consist  of 
single  cards  sent  without  a  wrapper  or 
envelope.  Folded  (double)  cards  must  be 
mailed  in  envelopes  at  the  letter-post 
rate  of  postage. 

251.12  Reply-Paid  Cards 

Reply-paid  cards  are  not  accepted  in 
international  mail,  except  as  provided 
in  132.2. 

251.13  Specifications 

Postcards  must  be  made  of  cardboard 
or  paper  that  meets  the  material  and 
color  specifications  in  142. 

251.14  Privately  Manufactured 
Postcards 

Privately  manufactured  postcards, 
except  picture  postcards,  must  bear  the 
heading  Postcard. 

251.15  Permitted  Attachments 

The  following  may  be  glued  on  the 
left  half  of  the  address  side  of  a  card,  or 
on  the  side  opposite  the  address  side,  if 
they  are  made  of  paper  or  other  thin 
material  and  adhere  completely  to  the 
card: 

a.  Clippings  of  any  kind. 

b.  Illustrations  or  photographs. 

c.  Labels  other  than  address  labels. 

d.  Stamps  of  any  kind,  except  stamps 
likely  to  be  confused  with  postage 
stamps,  must  not  be  placed  on  the 
address  side  of  the  card. 

e.  Address  labels  or  address  tabs  that 
may  be  glued  to  the  address  side  of  the 
card. 

251.16  Nonpermitted  Attachments 

The  following  must  not  be  attached  to 
cards: 

a.  Cloth,  embroidery,  or  spangles. 

b.  Samples  of  merchandise. 
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251.2  Aerogrammes 

251.21  Definition 

Aerogrammes  are  letter  sheets  that 
can  be  folded  into  the  form  of  an 
envelope  and  sealed.  Tape  or  stickers 
must  not  be  used  to  seal  aerogrammes. 

251.22  Postage 

Aerogrammes  (bearing  imprinted 
postage)  are  sold  at  all  post  offices. 
Approved  aerogrammes  (without        , 
imprinted  postage)  obtained  from 
private  firms  must  have  aerogramme- 
rate  postage  affixed.  However,  privately 
printed  aerogrammes  sent  to  Canada 
and  Mexico  may  bear  the  appropriate 
airmail  letter-post  postage  rate. 

251.23  Available  Service 

Aerogramme  service  is  available  to  all 
countries.  Registry  is  available  for 
aerogrammes.  Recorded  delivery  service 
is  available  for  aerogrammes  if  that 
service  is  available  to  the  country  of 
destination.  See  bidividual  Coimtry 
Listings. 

251.24  Enclosures 

Enclosures  are  not  permitted  in 
aerogrammes.  Aerogrammes  that 
contain  enclosures  are  treated  as  airmail 
letters  and  are  subject  to  air  letter 
postage  rates.  Aerogrammes  with 
enclosiues  on  which  postage  has  not 
been  paid  at  airmail  letter  rates  must  be 
returned  to  the  sender  for  the  deficiency 
or  treated  in  accordance  with  423. 

251.3  Aerogrammes  of  Private 
Manufacture 

251.31  Authorization 

Individuals  or  firms  may  be 
authorized  by  the  Postal  Service  to 
manufacture  aerogrammes,  without 
imprinted  postage,  for  their  own  use  or 
for  sale  to  the  public. 

251.32  Approval 

Before  engaging  in  production,  the 
applicant  must  apply  for  an  aerogramme 
permit,  submit  three  printed  samples  of 
the  proposed  aerogramme,  and  obtain 
authorization  from:  Manager  Pricing 
Costing  and  Classification,  International 
Bussiness,  US  Postal  Service,  475 
L'Enfant  Plz  SW  370  IBU,  Washington, 
DC  20260-6500. 

A  sample  format  may  be  obtained 
from  that  office. 

251.33  Specifications  for  Submitted 
Samples 

The  samples  submitted  for  approval 
and  the  final  printing  of  the 
aerogrammes  must  be  on  18-pound 
paper  (500  sheets,  17  x  22  inches)  of 
light  blue  color  as  well  as  the  texture 
equivalent  to  the  regular  three-flap 


aerogramme  issued  by  the  U.S.  Postal 
Service.  No  artificial  slippery  finish, 
such  as  a  silicon  plastic,  is  permitted. 
The  sheets,  when  folded,  must  measure 
7V4  X  3*/i6  inches  and  have  three  sealing 
flaps.  Samples  submitted  for  approval 
need  not  have  the  flaps  gummed,  but 
the  areas  to  be  gummed  must  be 
identified.  The  sheets  must: 

a.  Bear  the  printed  endorsements  that 
appear  on  the  address  and  reverse  sides 
of  the  aerogramme  issued  by  the  Postal 
Service. 

b.  Contain  the  printed  return  address 
of  the  applicant,  or  lines  on  which  the 
return  address  may  be  written  if  the 
sheets  are  to  be  reproduced  for  sale  to 
the  public. 

c.  Bear  the  words  "AUTHORIZED 
FOR  MAILING  AS  AN 
AEROGRAMME— P.S.  PERMIT  NO. 

*  *  *"  (the  number  to  be  filled  in  when 
issued).  These  words  must  be  printed  in 
small,  clear  type  and  appear  on  the 
lower  edge  of  the  address  side  (when 
the  sheet  is  folded  for  mailing).  The 
permit  number  will  be  issued  at  the 
time  the  aerogramme  is  approved. 

252  Postage  Rates 

Postal  Cards/Postcards 

Canada  $0.50 
Mexico  $0.50 
All  other  countries  $0.70 

Aerogranunes 

All  countries  $0.70 

253  Weight  and  Size  Limits 

253.1  Weight  Limits 

Postcards  weigh  approximately  the 
same  as  postal  cards.  See  142. 

253.2  Size  Limits 

253.21  Postcards 

a.  Minimimi:  Z'^h  x  5V2  inches. 

b.  Maximiun:  4V4  x  6  inches. 
Note:  See  243.23  for  larger  cards. 

253.22  Aerogrammes 

The  size  limit  for  an  aerogramme  is 
7V4  X  3«/i6  inches. 

254  Preparation  Requirements 

254.1  Addressing 

See  122. 

254.2  Marking — Postal  Cards/ 
Postcards 

254.21  Airmail 

The  sender  should  mark  postcards 
"Par  Avion"  or  affix  Label  19-A,  Par 
Avion  Air  Mail,  or  Label  19-B,  Air  Mail 
Par  Avion,  on  the  left  side  on  the  front. 

254.22  Right  Half  of  Postcard 

The  right  hedf  of  the  address  side  of 
a  card  must  be  reserved  for  the 


recipient's  address  and  postal  notations 
or  labels. 

254.23     Left  Half  and  Reverse  Side 

The  sender  may  use  the  left  half  of  the 
address  side  of  the  card  and  the  reverse 
side  for  a  message  or  permissible 
attachments.  The  sender  must  use  the 
upper-left  half  of  the  address  side  for  his 
or  her  retiun  address.  Unless  they  bear 
the  name  and  address  of  the  sender, 
undeliverable  cards  are  disposed  of  in 
the  country  of  destination. 

254.3     Sealing  Aerogrammes 

Tape  or  stickers  must  not  be  used  to 
seal  aerogrammes. 

260  Direct  Sacks  of  Printed  Matter  to 
One  Addressee  (M-Bags) 

261  General  Description 

261.1  Definition 

Direct  sacks  of  printed  matter  to  a 
single  foreign  addressee,  which  are  also 
known  as  M-bags,  are  subject  to  the 
following  conditions  of  mailing: 

Minimum  weight:  11  poxmds.  (Note: 
M-bags  weighing  less  than  1 1  pounds 
may  be  admitted,  provided  that  the 
sender  pays  the  applicable  11-pound 
postage  rate.) 

Maximum  weight:  66  pounds 
(including  the  tare  weight  of  the  sack). 

Availability:  All  destinations  that  are 
referenced  in  the  Individual  Country 
Listings. 

Identification:  PS  Tag  158,  M-Bag 
Addressee  Tag,  must  be  completed  and 
attached  to  the  neck  of  the  sack. 

Postage:  The  applicable  airmail, 
economy  (formerly  sin-face),  or 
International  Surface  Air  Lift  (ISAL) 
postage  must  be  affixed  to  PS  Tag  158. 

Special  services:  Certificate  of  mailing 
and  recorded  delivery  are  available. 
Return  receipts  and  restricted  delivery 
are  available  in  coujunction  with 
recorded  delivery  service.  Registry  and 
insurance  are  not  available. 

261.2  Allowable  Contents 
261.21     Printed  Matter 

Printed  matter  is  admissible  in  M- 
bags.  Printed  matter  is  defined  as  paper 
on  which  words,  letters,  characters, 
figiues,  or  images,  or  any  combination 
thereof,  not  having  the  character  of  a  bill 
or  statement  of  account  or  of  actual  of 
personal  correspondence,  have  been 
reproduced  by  any  process  other  than 
handwriting  or  typewriting.  Articles 
that  meet  the  printed  matter  definition 
include  newspapers,  magazines, 
journals,  books,  sheet  music,  catalogs, 
directories,  commercial  advertising,  and 
promotional  matter. 
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281.22    Merchandise 

Articles  of  merchandise  may  be 
enclosed  in  M-bags  under  the  following 
conditions: 

a.  The  merchandise  items  being  sent 
are  limited  to  disks,  tapes,  and  cassettes; 
commercial  samples  shipped  by 
manufacturers  and  distributors;  or  other 
non-dutiable  commercial  articles  or 
informational  materials  that  are  not 
subject  to  resale. 

b.  The  merchandise  items  relate  to  the 
printed  matter  (see  261.21)  with  which 
they  are  being  mailed. 

c.  The  merchandise  items  are  affixed 
to  or  are  otherwise  combined  with  the 
accompanying  printed  matter. 

d.  The  weight  of  each  mailpiece  or 
package,  which  contains  merchandise  in 
combination  with  printed  matter,  may 
not  exceed  4  pounds. 

e.  The  M-bag  must  be  accompanied  by 
a  fully  completed  PS  Form  2976, 
Customs— CN  22  (Old  Cl)  and  Sender's 
Declaration. 

262     Postage 

262.1  Rates 

I     See  the  Individual  Country  Listings 
for  airmail  and  economy  M-bag  rates, 
and  293.71  for  International  Surface  Air 
Lift  (ISAL)  M-bag  rates. 

262.2  Payment  of  Postage 

262.21  Stamps 

Postage  is  calculated  on  the  weight  of 
the  sack's  contents.  It  is  payable  by 
affixing  postage  stamps,  meter  stamps, 
or  a  postage  validation  imprinter  (PVI) 
label  to  PS  Tag  158,  M-Bag  Addressee 
Tag. 

262.22  By  Indicia 

If  a  publisher  or  registered  news  agent 
prepares  a  direct  sack  of  publishers' 
periodicals  (Periodicals  Mail  matter)  for 
one  addressee  and  desires  to  pay  the 
postage  from  money  on  deposit  with  the 
postmaster,  the  postage  must  be 
computed  at  the  per-copy  rate  based  on 
the  report  on  PS  Form  3541,  Periodicals 
One  Issue  or  One  Edition;  PS  Form 
3541-M,  Periodicals — All  Issues  in  a 
Calendar  Month;  or  PS  Form  3540-S, 
Postage  Statement — Supplement.  In  lieu 
of  stamped  or  metered  postage,  the 
accompanying  M-bag  tag  must  bear  the 
applicable  Periodicals  Mail  indicia. 

Note:  The  $0.25  per  pound  postage  rate 
discount  that  is  available  to  publishers  or 
registered  news  agents  who  "drop  ship"  their 
rnail  at  the  New  Jersey  International  and  Bulk 
Mail  Center  (NJI&BMC)  does  not  apply  to  M- 
bags. 


263  Weight  and  Size  Limits 

263.1  Weight  Limits 

The  minimum  weight  limit  is  1 1 
poimds  and  the  maximiun  weight  limit 
is  66  pounds,  including  the  tare  weight 
of  the  sack. 

Note:  M-bags  weighing  less  than  11  pounds 
may  be  admitted,  provided  that  the  sender 
pays  the  applicable  11-pound  postage  rate. 

263.2  Size  Limits 

There  are  no  defined  size  limits  so 
long  as  articles  being  sent  can  be 
enclosed  in  the  mailbag. 

264  Preparation  Requirements 

264.1  Marking 

Printed  matter,  or  printed  matter  in 
combination  with  merchandise  items, 
must  be  placed  into  one  or  more 
individual  packages  bearing  the  neime 
and  address  of  the  sender  and 
addressee.  Each  package  must  be 
marked  "POSTAGE  PAID— M-BAG." 

264.2  Sacking  and  Labeling 

264.21  Equipment 

The  sacks  and  mailing  tags  (i.e.,  PS 
Tag  158)  needed  for  M-bag  entry  can  be 
obtained  from  the  local  post  offices. 
Airmail  pouches,  if  available,  will  be 
furnished  to  customers  who  intend  to 
utilize  that  type  of  M-bag  service. 

264.22  Tagging 

PS  Tag  158,  M-Bag  Addressee  Tag, 
must  be  completed  and  attached  to  the 
neck  of  the  sack.  It  must  bear  the 
requisite  amount  of  stamped  or  metered 
postage  or  the  sender's  authorized 
permit  imprint  or  indicia  (see  262.2). 

264.23  Multiple  Sacks  to  One 
Addressee 

If  multiple  sacks  are  sent  to  the  same 
foreign  addressee,  PS  Tag  158  must  be 
marked  with  an  identifiable  fraction 
such  as  Vs,  %,  %,  etc. 

264.24  Country  Destination  Name 

The  post  office  must  label  the  sack 
with  the  name  of  the  country  of 
destination  in  large  letters  and  the  name 
of  the  U.S.  dispatching  exchange  office 
in  small  letters  (for  example,  "Great 
Britain  via  New  York"),  and  send  it  to 
that  exchange  office  for  dispatch  to 
destination. 

264.3  Customs  Forms  Required 

M-bags  containing  merchandise  items 
(see  261.22)  or  printed  matter  that  is 
known  to  be  dutiable  in  the  country  of 
destination  must  be  accompanied  by  a 
fully  completed  PS  Form  2976, 
Customs— CN  22  (Old  Cl)  and  Sender's 
Declaration. 


270  Matter  for  the  Blind 

271  Description 

Matter  for  the  blind  in  international 
mail  is  limited  to: 

a.  Books,  periodicals,  and  other  matter 
(including  unsealed  letters)  impressed 
in  Braille  or  other  special  type  for  the 
use  of  the  blind. 

b.  Plates  for  embossing  literature  for 
the  blind. 

c.  Disks,  tapes,  or  wires  bearing  voice 
recordings  and  special  paper  intended 
solely  for  the  use  of  the  blind,  provided 
they  are  sent  by  or  addressed  to  an 
officiallv  recognized  institution  for  the 
blind. 

d.  Sound  recordings  or  tapes  that  are 
mailed  by  a  blind  person. 

e.  Those  items  listed  in  DMM 
E040.2.0. 

272  Postage  Rates 

Surface:  Free. 

Air:  No  separate  airmail  rates  are 
provided  for  matter  for  the  blind.  If 
airmail  service  is  desired,  use  airmail 
letter-post,  afr  parcel  post,  or  other 
category  that  meets  service  request. 
These  items  are  subject  to  the  weight, 
size,  and  preparation  requirements  of 
the  category  of  mail  selected. 

273  Weight  and  Size  Limits 

273.1  Weight  Umit 

The  weight  limit  is  15  pounds. 

273.2  Size  Limits 

273.21  Envelopes  and  Packages 

a.  Minimum  length  and  height:  5V2  x 
3V2  inches. 

b.  Minimum  depth  (thickness):  .007 
inch. 

c.  Maximum  length:  24  inches. 

d.  Maximum  length,  height,  depth 
(thickness)  combined:  36  inches. 

273.22  Rolls 

a.  Minimum  length:  4  inches. 

b.  Minimum  length  plus  twice  the 
diameter  combined:  6^/4  inches. 

c.  Maximum  length:  36  inches. 

d.  Maximum  length  plus  twice  the 
dieuneter  combined:  42  inches. 

274  Preparation  Requirements 

274.1  Addressing 
See  122. 

274.2  Marking 

274.21     Matter  for  the  Blind  Sent  as 
Surface  Mail 

For  surface  mail  accepted  as  matter 
for  the  blind,  the  word  "FREE"  must  be 
placed  in  the  upper-right  comer, 
immediately  above  the  words 
"MATTER  FOR  THE  BLIND." 
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274.22    Name  of  Officially  Recognized 
Institution 

The  officially  recognized  institution 
for  the  blind  must  appear  in  the  address 
or  the  return  address  for  the  following 
items: 

a.  Disks,  tapes,  or  wires  bearing  voice 
recordings. 

b.  Special  paper  intended  solely  for 
the  use  of  the  blind. 

274.3  Sealing 

Matter  for  the  blind  must  not  be 
sealed,  even  if  registered. 

274.4  Packaging 

274.41  Subiect  to  Postal  Inspection 

Matter  for  the  blind  is  subject  to 
postal  inspection  (see  ASM  274),  and 
must  be  prepared  in  such  a  way  that  the 
contents  are  protected  but  inspection  of 
the  contents  is  not  hindered. 

274.42  Types  of  Containers 

The  items  must  be  placed  in 
wrappers,  in  rolls,  between  cardboard, 
or  in  bags,  boxes,  unsealed  envelopes,  or 
containers.  Dangerous  fasteners  may  not 
be  used.  The  articles  may  also  be  tied 
with  string  or  twine  in  a  manner  that 
will  permit  them  to  be  easily  imtied. 

280  Parcel  Post 

281  General 

Parcel  post  resembles  domestic  zone- 
rated  Standard  Mail  (B)  mail. 
Merchandise  is  permitted,  but  written 
communications  having  the  nature  of 
current  and  personal  correspondence 
are  not  permitted. 

Note:  Parcel  post  is  the  only  class  of  mail 
that  may  be  insured  (see  322). 

282  Postage 

282.1  Rates 

See  Individual  Country  Listings. 

282.2  Mailing  Locations 

Parcels  should  be  presented  for 
mailing  at  a  post  office  window. 

282.3  Pickup  Service 

Scheduled  pickup  service  is  available 
for  an  added  charge  of  $10.25  for  each 
pickup  stop,  regardless  of  the  niunber  of 
pieces  picked  up.  Only  one  pickup  fee 
will  be  charged  if  domestic  Express 
Mail.  Global  Express  Mail,  domestic 
Priority  Mail,  Global  Priority  Mail,  and/ 
or  domestic  Parcel  Post  is  also  picked 
up  at  the  same  time.  No  pickup  fee  will 
be  charged  when  international  parcel 
post  is  picked  up  during  a  delivery  stop 
or  during  a  scheduled  stop  made  to 
collect  other  mail  not  subject  to  a 
pickup  fee.  Pickup  service  is  provided 
in  accordance  with  DMM  DOIO. 


283  Weight  and  Size  Limits 

283.1  Weight  Limits 

See  Individual  Country  Listings. 

283.2  Size  Limits 

283.21  Rectangular  Parcels 

a.  Minimum  length  and  width:  5V2  x 
3V2  inches. 

b.  Maximiun  length:  42  inches. 

c.  Maximum  length  and  girth 
combined:  79  inches. 

283.22  Circular  Parcels 

Maximum  girth  (measured  along 
diameter):  64  inches. 

283.23  Exceptional  Size  Limits 

Rectangular-shaped  parcels  with 
dimensions  that  exceed  the  standard  42- 
inch  (maximimi  length)  and  79-inch 
(maximum  length  and  girth  combined) 
size  limits  can  be  sent  to  Belgium, 
Canada,  Germany,  Great  Britain,  Hong 
Kong,  Ireland,  Japan,  Liechtenstein, 
Macao,  Sweden,  and  Switzerland.  See 
the  relevant  Individual  Country  Listings 
for  the  exceptional  size  limits  that  apply 
to  parcels  addressed  to  each  of  those 
destination  countries. 

284  Preparation  Requirements 

284.1  Addressing 

See  122.  Name  and  address  of  sender 
and  addressee  should  also  be  recorded 
on  a  separate  slip  enclosed  in  the  parcel. 

284.2  Marking 

For  air  parcels,  the  accepting  clerk 
must  place  Label  19-A  or  Label  19-B  on 
the  address  side,  below  and  to  the  left 
of  the  name  of  the  coimtry  of 
destination.  To  preclude  an  airmail 
peircel  from  being  handled  as  surface 
mail,  accepting  clerks  may  also  put  the 
written  endorsement  or  Label  19-A  or 
Label  19-B  on  the  back  lower-left  of  the 
parcel. 

284.3  Sealing 

284.31  Requirements 

All  international  parcels  must  be 
sealed. 

284.32  Sealing  Materials 

Senders  must  seal  their  own  parcels. 
Wax,  gummed-paper  tape,  nails,  screws, 
wire,  metal  bands,  or  other  materials 
may  be  used  to  seal  parcels.  The  seal 
must  be  sufficient  to  allow  detection  of 
tampering. 

284.4  Packaging 

284.41    Packaging  Requirements 

Every  parcel  must  be  securely  and 
substantially  packed.  In  packing,  the 
sender  must  consider  the  natxu^  of  the 
contents,  the  climate,  the  length  of  the 


journey,  and  the  numerous  handlings 
involved  in  the  conveyance  of 
international  mail. 

284.42  Types  of  Containers 

Ordinary  paperboard  containers  are 
not  acceptable.  Parcels  must  be  packed 
in  one  of  the  following: 

a.  Canvas  or  similar  material. 

b.  Double-faced  corrugated  or  solid 
(minimimi  275-pound  test)  fiber  boxes 
or  cases. 

c.  Strong  wooden  boxes  made  of 
lumber  at  least  V2-inch  thick  or  plywood 
of  at  least  three  plies. 

284.43  Use  of  Wrapping  Paper 

Heavy  wrapping  paper  or  waterproof 
paper  is  permitted  only  as  the  outside 
covering  of  a  carton. 

284.44  Boxes  With  Screwed  or  Nailed 
Lids 

If  otherwise  acceptable,  boxes  with 
screwed-  or  nailed-on  lids  and  bags 
closed  by  sewing  may  be  used.  Heavy 
objects,  such  as  cans  of  food,  must  be 
surrounded  with  other  contents  or 
packing  material  in  order  to  prevent 
their  shifting  within  the  parcel.  For 
illustrations  or  recommended  packing 
procediu^s,  see  DMM  COIO. 

284.45  Customs  Forms  Required 

All  parcel  post  packages  must  bear  PS 
Form  2976-A. 

284.46  Nonpostal  Documentation 

Forms  required  by  nonpostal  export 
regulations  are  described  in  chapter  5. 

290  Commercial  Services 

291  (Reserved] 

292  International  Priority  Airmail 
Service 

292.1    Description 

292.11  General 

International  Priority  Airmail  (IPA) 
service  is  as  fast  as  or  faster  than  regular 
international  airmail  service.  It  is 
available  to  bulk  mailers  of  all  letter- 
post  items  that  are  prepared  by  the 
sender  in  accordance  with  the 
requirements  of  this  subchapter. 
Separate  rates  are  provided  for  presorted 
mail  and  nonpresorted  mail  with  drop 
shipment  and  volume  discounts 
available. 

292.12  Qualifying  Mail 

Any  item  of  the  letter-post 
classification,  as  defined  in  141.5  and 
141.6,  qualifies,  including  aerogranunes 
and  post  cards.  Items  do  not  have  to  be 
of  the  same  size  and  weight  to  qualify. 
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292.13  Minimum  Quantity 
Requirements 

292.131  Worldwide  Nonpresort  Mail 

The  mailer  must  have  a  minimum  of 
1 1  pounds  of  mail  in  the  total  mailing. 
The  minimum  does  not  apply  to  each 
coimtry  destination. 

292.132  Presort  Mail 

The  mailer  must  have  a  mininiiim  of 
11  pounds  of  presorted  mail  to  a  single 
rate  group,  including  Canada,  to  qualify 
for  the  presort  rate  for  that  rate  group. 

Note:  Mail  that  cannot  be  made  up  in 
direct  country  packages  (292.452a),  in  direct 
country  sacks  (292.461),  or  in  trays 
(292.465a)  does  not  qualify  for  the  presort 
rates  and  is  subject  to  the  worldwide 
nonpresort  rates. 

292.14  Dutiable  Items 

Dutiable  items  may  be  sent  in 
accordance  with  the  applicable  rules  in 
this  subchapter  for  those  classes  of  mail. 
Parcel  post  (CP)  items,  either  ordinary 
or  insured,  may  not  be  mailed  as 
International  F^ority  Airmail. 

292.15  Deposit 

292.151  Full  Service 

Mailings  may  be  deposited  and 
accepted  at  all  post  offices  where  bulk 
mail  is  accepted  and  the  mailer  holds  an 
advance  deposit  account  or  postage 
meter  license. 

292.152  Drop  Shipment 

To  qualify  for  the  drop  shipment 
rates,  the  mailer  must  tender  the  mail  to 


one  of  the  locations  in  292.153.  The 
mailer  must  pay  postage  at  the  drop 
shipment  location  either  through  an 
advance  deposit  account  or  postage 
meter  license  at  the  serving  post  office. 
As  an  alternative,  mailers  who  are 
participating  in  a  PVDS  program  (see 
DMM  P750)  may  have  the  mail  verified, 
accepted,  and  paid  for  at  the  mailer's 
plant  or  at  the  origin  post  office  serving 
the  mailer's  plant  if  authorized  under 
DMM  P750.2.2.  Plant-verified  drop 
shipment  mail  must  be  transported  by 
the  mailer  to  the  drop  shipment  location 
and  the  mail  accompanied  by  PS  Form 
8125,  Drop  Shipment  Clearance 
Document. 

292.153    Drop  Shipment  Locations 

Drop  shipment  rates  are  available  at 
the  following  offices: 

New  York:  John  F.  Kennedy  Airport 
Mail  Ctr,  US  Postal  Service,  John  F. 
Kennedy  International  Airport  Bldg  250, 
Jamaica,  NY  11430-9998. 

Florida:  Miami  International  Service 
Ctr*,  US  Postal  Service,  11690  NW  25th 
St,  Miami,  FL  33172-1702;  Miami 
Processing  and  Distribution  Ctr,  US 
Postal  Service,  2200  NW  72nd  Ave, 
Miami  FL  33152-9997. 

Texas:  Dallas  International  Service 
Ctr,  US  Postal  Service,  15050  Trinity 
Blvd,  Fort  Worth,  TX  76155-3203. 

Illinois:  Chicago  O'Hare  International 
Armex,  US  Postal  Service,  514  Express 
Center  Dr,  Chicago  IL  60688-9998. 

California:  San  Francisco  ISC,  US 
Postal  Service,  2650  Bayshore  Blvd, 


Daly  City,  CA  94013-1631;  Woridway 
Airport  Mail  Ctr,  US  Postal  Service, 
21750  Arnold  Center  Rd,  Carson  CA 
90810-9998. 

*Only  plant-verified  mail  is 
transported  to  these  facilities  by  the 
mailer. 

292.16    Special  Services  Not  Available 

Items  sent  in  this  service  may  not  be 
registered. 

292.2     Postage 

292.21     Rates 

292.211    General 

There  are  two  rate  options  for 
International  Priority  Airmail  service:  A 
presort  rate  option  that  has  eight  rate 
groups  and  a  worldwide  nonpresort 
rate.  For  both  options,  there  are  full 
service  rates  for  mail  deposited  at 
offices  other  than  the  drop  shipment 
offices  listed  in  292.153,  and  drop 
shipment  rates  for  mail  deposited  at  one 
of  the  drop  shipment  offices.  The  per- 
piece  rates  and  per-pound  rates  are 
shown  in  Exhibit  292.11.  The  per-piece 
rate  applies  to  each  piece  regardless  of 
its  weight.  The  per-poxmd  rate  applies 
to  the  net  weight  (gross  weight  minus 
tare  weight  of  sack)  of  the  mail  for  the 
specific  rate  group.  Fractions  of  a  poiuid 
are  rounded  to  the  next  whole  pound  for 
postage  calciilation. 


Exhibit  292.211— International  Priority  Airh^ail  Rates 


Rate  group 


1  (Canada) 

2  (Mexico)  *.    .  a 

3  

4  

5  

6  

7  

8 .ZZZ. 

Worldwide  


Per  piece 


$0.25 
0.12 
0.20 
0.20 
0.12 
0.12 
0.12 
0.12 
0.20 


Drop  ship- 
ment per 
pound 


$2.60 
4.60 
4.25 
5.50 
4.60 
4.75 
6.25 
7.25 
7.00 


Full  service 
per  pound 


$3.60 
5.60 
5.25 
6.50 
5.60 
5.75 
7.25 
8.25 
8.00 


292.212     Volume  Discount 

Mailers  who  spend  $2  million  or  more 
on  IPA  and  ISAL  in  the  preceding  postal 
fiscal  year  may  receive  discoimts  as 
follows: 

a.  $2  million  to  $5  million:  5  percent 
discount. 

b.  Over  $5  million  to  $10  million:  10 
percent  discount. 

c.  Over  $10  million:  15  percent 
discoimt. 


Mailers  entitied  to  these  discoimts 
must  place  the  full  per-piece  rate  on 
each  piece  of  mail  if  payment  is  by 
postage  meter  or  mailer-precanceled 
stamps.  The  discount  is  calcidated  on 
the  postage  statement. 

292.213    Qualifying  for  Volume 
Discounts 

To  qualify  for  voliune  discoimts, 
mailers  must  apply  in  writing  to: 
Manager,  Marketing  and  Sales, 
International  Business,  US  Postal 


Service,  475  L'Enfant  Plz  SW  370  IBU, 
Washington,  DC  2026(>-€500. 

The  manager  evaluates  all  requests 
and  informs  the  mailer  and  the  post 
office(s)  of  mailing  whether  discounts 
are  approved  and  the  level  of  discoimt. 
Mailers  must  supply  the  following 
information: 

a.  Postal  fiscal  year  for  the  qualifying 
mail. 

b.  Permit  number(s)  and  post  office(s) 
where  the  permits  are  held. 
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c.  Total  revenue  for  the  postal  fiscal 
year. 

d.  Post  office(s)  where  the  discoxmt  is 
to  be  claimed. 

The  combined  IPA  and  ISAL  revenue 
is  counted  toward  the  discoimts.  The 
Postal  Service  will  coimt  as  revenue  to 
qualify  for  the  volume  discounts  only 
postage  paid  by  the  permit  holder.  If  a 
permit  holder  has  more  than  one 
account,  or  accounts  in  several  cities, 
then  these  revenues  may  be  combined  to 
qualify  for  discounts.  Agents  who 
prepare  mail  for  the  owner  of  the  mail 
and  mail  paid  by  the  owner's  permit 
may  not  be  included  in  the  revenue  to 
qualify  for  the  discounts.  Customers 
may  be  required  to  substantiate  their 
request  by  providing  copies  of  all 
postage  statements  for  the  appropriate 
postal  fiscal  year.  All  decisions  of  the 
Manager,  Mail  Order  are  final. 

292.214  Availability 

IPA  service  is  available  to  all  foreign 
countries,  as  listed  in  Exhibit  292.452, 
which  shows  the  rate  group  assigned  to 
each  country. 

292.215  Presort  Rates 

To  qualify  for  the  presort  rates  (see 
Exhibit  292.211),  a  mailing  must  consist 
of  a  minimum  of  11  pounds  to  a  specific 
rate  group.  This  minimum  applies  to 
each  rate  group  and  not  to  the  entire 
mailing.  Within  a  rate  group,  all  mail 
addressed  to  an  individual  country  must 
be  sorted  into  direct  country  packages  of 
10  or  more  pieces  (or  1  pound  or  more 
of  mail)  and/or  sacked  in  direct  country 
sacks  of  1 1  pounds  or  more.  Mail  that 
cannot  be  made  up  into  direct  country 
packages  or  direct  country  sacks  must 
be  sent  at  the  worldwide  nonpresort 
rates. 

Note:  There  eire  separate  preparation 
requirements  for  mail  to  Canada.  See 
292.465. 

292.216  Separation  by  Rate  Group 

The  mailer  must  specify  the  rate 
group  on  the  back  of  PS  Tag  115, 
International  Priority  Airmail,  with  1 
(Canada).  2  (Mexico),  3,  4,  5,  6,  7,  8,  or 
WW  (Worldwide),  and  must  physically 
separate  the  sacks  by  rate  group  at  the 
time  of  mailing. 

292.217  Computation  of  Postage 

Postage  is  computed  on  PS  Form 
3652,  Postage  Statement — International 
Priority  Airmail.  Postage  at  the 
worldwide  nonpresort  rate  is  calculated 
by  multiplying  the  niunber  of  pieces  in 
the  mailing  by  the  applicable  per-piece 
rate,  multiplying  the  net  weight  (in 
whole  pounds)  of  the  entire  mailing  by 
the  applicable  per-pound  rate,  and  then 
adding  the  two  totals  together.  Postage 


at  the  presorted  rates  is  calculated  by 
multiplying  the  number  of  pieces  in  the 
mailing  destined  for  countries  in  a 
specific  rate  group  by  the  appropriate 
per-piece  rate,  multiplying  the  net 
weight  (in  whole  pounds)  of  those 
pieces  by  the  corresponding  per-pound 
rate,  and  then  adding  the  two  totals 
together.  Volume  discounts  are 
calculated  on  the  postage  statement. 

292.22    Postage  Payment  Methods 

292.221  General 

a.  Postage  Meter  or  Permit  Imprint. 
Postage  must  be  paid  by  postage  meter, 
permit  imprint,  or  mailer-precanceled 
stamps  (see  DMM  P023.3.0),  or  a 
combination.  Postage  charges  are 
computed  on  PS  Form  3652. 

b.  Piece  Rate  Portion.  The  applicable 
per-piece  postage  must  be  affixed  to 
each  piece  by  meter  unless  postage  is 
paid  by  permit  imprint  or  mailer- 
precanceled  stamps  (see  292.223). 

c.  Poimd  Rate  Portion.  Postage  for  the 
pound  rate  portion  must  be  paid  either 
by  meter  stamp(s)  attached  to  the 
postage  statement  or  from  the  mailer's 
authorized  permit  imprint  advance 
deposit  account. 

292.222  Postage  Meter 

a.  Postage  Endorsement.  When 
postage  is  paid  by  meter  or  mailer- 
precanceled  stamps,  each  piece  must  be 
legibly  endorsed  with  the  words 
"INTERNATIONAL  PRIORITY 
AIRMAIL." 

b.  Specifications  for  Endorsement. 
The  endorsement  required  in  292.222a 
must  appear  on  the  address  side  of  each 
piece  and  must  be  applied  by  a  printing 
press,  hand  stamp,  or  other  similar 
printing  device.  It  must  be  printed 
above  the  name  of  the  addressee  and  to 
the  left  or  below  the  postage,  or  it  may 
be  printed  adjacbnt  to  the  meter  stamp 
in  either  the  postal  inscription  slug  area 
or  ad  plate  area.  If  the  postal 
endorsement  appears  in  the  ad  plate 
area,  no  other  information  may  be 
printed  in  the  ad  plate.  The 
endorsement  may  not  be  typewritten  or 
hand-drawn.  The  endorsement  is  not 
considered  adequate  if  it  is  included  as 
part  of  a  decorative  design  or 
advertisement. 

c.  Unmarked  Pieces.  Uiunarked  pieces 
lacking  the  postage  endorsement 
required  by  292.222a  are  subject  to  the 
airmail  letter-post  single  piece  rates. 

d.  Drop  Shipment  of  Metered  Mail. 
Mailers  who  want  to  enter  metered  IPA 
mail  at  a  post  office  other  than  where 
the  meter  is  licensed  must  obtain  a  drop 
shipment  authorization.  To  obtain  an 
authorization,  the  mailer  must  submit  a 
written  request  to  the  postmaster  at  the 


office  where  the  mail  will  be  entered 
(see  DMM  D072). 

292.223     Permit  Imprint 

Mailers  may  use  a  permit  imprint  for 
mailings  that  contain  identical  weight 
pieces.  Any  of  the  permit  imprints 
shown  in  Exhibit  152.3  are  acceptable. 
The  postage  charges  are  computed  on 
PS  Form  3652  and  deducted  from  the 
advance  deposit  account.  Permit 
imprints  must  not  denote  Priority  Mail, 
bulk  mail,  nonprofit  mail,  or  other 
domestic  or  special  rate  mail.  Mailers 
may  use  permit  imprint  with 
nonidentical  weight  pieces  only  if 
authorized  to  use  postage  mailing 
systems  under  DMM  P710,  P720,  or 
P730. 

292.3  Weight  and  Size  Limits 

See  243  for  the  weight  and  size  limits 
for  letter-post  items  sent  in  this  service. 
Items  may  not  weigh  more  than  4 
pounds. 

292.4  Preparation  Requirements  for 
Individual  Items 

292.41  Addressing 

International  Priority  Airmail  is 
subject  to  the  addressing  requirements 
contained  in  122. 

a.  Exception:  International  Priority 
Airmail  items  destined  for  Canada  must 
have  the  applicable  alphanumeric 
postcode  included  in  the  delivery 
address.  See  122.1k  for  the  address 
formatting  requirements  that  generally 
apply  to  mailpieces  sent  to  Canada. 

b.  Exception:  International  Priority 
Airmail  in  direct  country  sacks  (see 
292.461)  is  not  subject  to  the  interline 
addressing  requirement  that  is  specified 
in  122. id.  At  the  sender's  risk,  the 
English  translation  of  the  destination 
post  office  or  city  name  may  be  omitted 
from  printed  addresses  that  are  in 
Russian,  Greek,  Arabic,  Hebrew, 
Cyrillic,  Japanese,  or  Chinese  characters. 
An  English  translation  of  the  country 
name  (e.g.,  "Japan")  is  still  required  on 
the  individual  mailpieces. 

292.42  Marking     292.421 

Airmail 

The  sender  should  mark  "PAR 
AVION"  or  "AIR  MAIL"  on  the  address 
side  of  ^ach  piece.  Use  of  bordered 
airmail  envelopes  is  optional  and  may 
be  used  for  items  sent  in  this  service  if 
the  envelope  contains  the  "AIR  MAIL" 
endorsement. 

292.422     Packages 

Items  that  might  be  mistaken  for 
another  class  of  mail  because  of  their 
size,  weight,  or  appearance  should  be 
marked  "LETTER"  on  the  address  side. 


292.43  Sealing 

Any  item  sent  in  this  service  may  be 
sealed  at  the  option  of  the  sender. 

292.44  Packaging 

All  items  must  be  placed  in  envelopes 
or  prepared  in  package  form. 

292.45  Sortation  Requirements  for 
IPA 

292.451  Worldwide  Nonpresorted 
Mail 

a.  Working  Packages.  IPA  mail  paid  at 
the  nonpresorted  rate  must  be  made  up 
into  working  packages.  Letters  and  flats 
must  be  packaged  separately,  although 
nonidentical  pieces  may  be  commingled 
within  each  of  these  categories.  Pieces 
that  cannot  be  packaged  because  of  their 
physical  characteristics  must  be  placed 
loose  in  the  sack. 

b.  Facing  of  Nonpresorted  Mail 
Within  Package.  All  pieces  in  the 
working  packages  must  be  faced  the 
same  way. 

292.452  Presorted  Mail 

a.  Direct  Country  Packages.  When 
there  are  10  or  more  pieces  or  1  pound 
or  more  of  mail  for  the  same  country 
(except  Great  Britain),  it  must  be  made 
up  into  a  coimtry  package.  Great  Britain 
requires  a  finer  sortation.  At  the  mailer's 
option,  a  finer  breakdown  by  city  or 
postal  code  may  be  made  based  on 
sortation  information  provided  by  the 
postal  administration  of  the  destination 
country, 

b.  Country  Package  Label. 

(1)  The  label  (facing  slip)  for  coimtry 
packages  that  contain  10  or  more  pieces 
to  a  specific  country  (except  for  Great 
Britain  and  Mexico)  must  be  completed 
as  follows: 

Line  1 :  Foreign  Exchange  Office. 
Line  2:  Country  of  Destination. 
Line  3:  Mailer  and  Mailer  Location. 

Example: 


Separation 


1150  VIENNA  PLUG 

AUSTRIA 

RBA  COMPANY  WASHINGTON  DC 


(2)  See  Exhibit  292.452  for  Direct 
Coimtry  Package  Label  and  PS  Tag  178, 
CN  35  Par  Avion,  for  information. 

c.  Country  Packages  to  Great  Britain. 
When  there  are  10  or  more  pieces  or  1 
pound  or  more  per  separation. 
International  Priority  Airmail  to  Great 
Britain  must  be  sorted  into  packages  in 
the  following  manner: 


Separation 


London  City 

Scotland  

Northem  Ireland 


Exchange  office 
(Line  1  bundle  label) 


All  Other  Great  Britain 


Exchange  office 
(Line  1  bundle  label) 


Country 


Great  Britain,  Great 
Britain. 


Example: 


LONDON  TOWN 
GREAT  BRITAIN 
MAILER  AND  MAILER 
LOCATION 


d.  Facing  of  Pieces  Within  Country 
Package.  All  pieces  in  the  country 
package  must  be  faced  in  the  same 
direction  and  a  facing  slip  identifying 
the  contents  of  the  package  must  be 
placed  on  the  address  side  of  the  top 
piece  of  each  package  in  such  a  maimer 
that  it  will  not  become  separated  from 
the  package. 

Note:  The  pressure-sensitive  labels  and 
optional  endorsement  lines  used 
domestically  for  presort  mail  are  prohibited 
for  International  Priority  Airmail. 

Exhibit  292.452     Foreign  Exchange 
Office  and  Country  Rate  Groups 

[Exhibit  not  included,  except  rate 
groups.  Formerly  Exhibit  284.522.] 


Country 


London  Town. 
Glasgow  Fwd. 
Belfast  Fwd. 


Afghanistan 

Albania 

Algeria 

Andorra 

Angola 

Anguilla 

Antigua  and  Bart^uda  .... 

Argentina  

Armenia  

Amba  

Ascension  

Australia 

Austria „ 

Azerbaijan 

Bahamas 

Bahrain  

Bangladesh 

Bart)ados  

Belarus  ...„ 

Belgium 

Belize 

Benin 

Bermuda  

Bhutan  

Bolivia  

Bosnia-Herzegovina  

Botswana  

Brazil  

British  Virgin  Islands 

Brunei  Danjssalam  

Bulgaria 

Burkina  Faso  

Burma  (Myanmar) 

Burundi  

Cambodia  

Cameroon  

Canada  

Cape  Verde  

Cayman  

Central  African  Republic 


IPA 


8 

5 

8 

3 

8 

6 

6 

6 

8 

6 

5 

4 

3 

8 

6 

8 

8 

6 

5 

3 

6 

8 

6 

8 

6 

5 

8 

6 

6 

7 

5 

8 

8 

8 

7 

8 

1 

8 

6 

8 


Chad  

Chile 

China  

Colombia 

Comoros  Islarxls 

Congo  (Brazzaville),  Republic  of  the  .. 
Congo    (Kinshasa).    Democratic    Re- 
public of  the  

Costa  Rica  

Cote  d'lvoire  (Ivory  Coast)  

Croatia  

Cuba  

Cypnjs  

Czech  Republic  

Denmark  

Djibouti 

Dominica  

Dominican  Republic 

Ecuador  

Egypt 

El  Salvador 

Equatorial  Guinea 

Eritrea  

Estonia 

Ethiopia 

Falkland  Islands 

Faroe  Islands 

Fiji 

Finlarxl 

France  (includes  Corsica  &  Monaco) 

French  Guiana 

French  Polynesia  (includes  Tahiti) 

Gatx>n  

Gambia  

Georgia,  Republic  of 

Germany  

Ghana 

Gibraltar 

Great  Britain  and  Norttiem  Irelarvl 

Greece  

Greenland 

Grenada  

Guadeloupe  

Guatemala  

Guinea  

Guinea-Bissau  

Guyana  

Haiti 

Honduras  

Hong  Kong  

Hungary  

Iceland  '. 

India  

Indonesia  (includes  East  Timor) 

Iran 

Iraq 

Ireland 

Israel 

Italy 

Jamaica 

Japan  „ 

Jordan , 

Kazakhstan , 

Kenya  

Kiribati 

Korea,  Dem.  People's  Rep.  of  (htorth) 

Korea,  Republic  of  (South) 

Kuwait  

Kyrgyzstan  

Laos  

Latvia  

Lebanon  

Lesotho 

Liberia 


IPA 


8 
6 

7 
6 
8 
8 

8 

6 

8 

5 

6 

8 

5 

3 

8 

6 

6 

6 

8 

6 

8 

8 

5 

8 

6 

5 

7 

3 

3 

6 

7 

8 

8 

8 

3 

8 

3 

3 

3 

3 

6 

6 

6 

8 

8 

6 

6 

6 

7 

5 

3 

8 

7 

6 

8 

3 

3 

3 

6 

4 

8 

8 

8 

7 

7 

7 

8 

5 

7 

5 

8 

8 

8 
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Country 

Libya  

Liechtenstein 

Lithuania  

Luxembourg 

Macao  

Macedonia,  Republic  of 

Madagascar 

Malawi 

Malaysia 

Maldives 

Mali  

Malta 

Martinique  

Mauritania 

Mauritius  

Mexico  ; 

Moldova  

Mongolia  

Montserrat 

Morocco  

Mozambique  

Namibia 

Nauru  

Nepal  

Netherlands  

Netherlands  Antilles 

New  Caledonia  

New  Zealand  

Nicaragua  

Niger  

Nigeria  

Norway 

Oman  

Pakistan  

Panama  

Papua  New  Guinea  

Paraguay  

Peru  

Philippines  

Pitcaim  Island 

Poland 

Portugal  (includes  Azores  &  Madeira 

Islands) 

Qatar ; 

Reunion  

Romania  

Russia 

Rwanda 

Saint    Christopher    (St.    Kitts)    and 

Nevis  

Saint  Helena  

Saint  Lucia 

Saint  Pierre  &  Miquelon  

Saint  Vincent  and  the  Grenadines  

San  Marino  

Sao  Tome  and  Principe 

Saudi  Arabia  

Senegal 

Serbia-Montenegro  (Yugoslavia) 

Seychelles  

Sierra  Leone  

Singapore  

Slovak  Republic  (Slovakia) 

Slovenia  

Solomon  Islands 

Somalia 

South  Africa  

Spain  (includes  Canary  Islands)  

Sri  Lanka 

Sudan 

Suriname  

Swaziland  

Sweden 

Switzeriand  


IRA 


8 
3 
5 
3 
5 
5 
8 
8 
7 
8 
8 
8 
6 
8 
8 
2 
8 
7 
6 
8 
8 
8 
7 
7 
3 
6 
7 
4 
6 
8 
8 
3 
8 
8 
6 
7 
6* 
6 
7 
7 
5 

3 
8 
8 
5 
5 
8 

6 
8 
6 
6 
6 
3 
5 
8 
8 
5 
8 
8 
7 
5 
5 
7 
8 
8 
3 
8 
8 
6 
8 
3 
3 


Country 

Syria 

Taiwan  

Tajikistan 

Tanzania 

Thailand 

Togo 

Tonga  

Trinidad  and  Tobago  

Tristan  da  Cunha 

Tunisia  

Turkey 

Turkmenistan  

Turi(s  and  Caicos  Islarxte 

Tuvalu 

Uganda  

Ukraine  

United  Arab  Emirates  

Uruguay  

Uzbekistan  

Vanuatu  

Vatk:an  City  

Venezuela 

Vietnam 

Wallis  and  Futuna  Islands 

Western  Samoa 

Yemen  

Zambia 

Zimbatnve  


IPA> 


292.453     Physical  Characteristics  and 
Requirements  for  Packages 

a.  Thickness.  Packages  of  letter-size 
mail  should  be  no  thicker  than 
approximately  a  handful  of  mail  (4  to  6 
inches  thick). 

b.  Securing  Packages.  Each  package 
must  be  securely  tied.  Placing  rubber 
bands  around  the  length  and  then  the 
girth  is  the  preferred  method  of  securing 
packages  of  letter-size  mail.  Plastic 
strapping  placed  around  the  length  and 
then  the  girth  is  the  preferred  method  of 
securing  packages  of  flat-size  mail. 

c.  Separation  of  Packages.  Letter-size 
and  flat-size  mail  must  be  packaged 
separately. 

292.46    Sacking  Requirements 

292.461     Direct  Country  Sack  (11 
Pounds  or  More) 

a.  General.  When  there  are  11  or  more 
poimds  of  mail  addressed  to  the  same 
country  (including  Great  Britain),  the 
mail  must  be  packaged  and  enclosed  in 
blue  international  airmedl  sacks  and 
labeled  to  the  country  with  PS  Tag  178. 
Airmail  Bag  Label  LC  (CN  35/AV  8) 
(white).  All  types  of  mail,  including 
letter-size  packages,  flat-size  packages, 
and  loose  items,  can  be  conmiingled  in 
the  same  sack  for  each  destination  and 
counted  toward  the  11 -pound 
minimiun. 

b.  Direct  Country  Sack  Tags.  Direct 
coxmtry  sacks  must  be  labeled  with  PS 
Tag  178.  The  tag  is  white  and  specially 
coded  to  route  the  mail  to  a  specific 
country  and  airport  of  destination.  The 
blocks  on  the  tag  for  date,  weight,  and 


dispatch  information  must  be  completed 
by  the  Postal  Service  and  may  not  be 
completed  by  the  mailer.  The  mailer 
must  complete  the  "To"  block  showing 
the  destination  country.  PS  Tag  115, 
International  Priority  Airmail,  must  also 
be  affixed  to  the  direct  country  sacks.  PS 
Tag  115  is  a  Day-Glo  pink  tag  that 
identifies  the  mail  to  ensure  it  receives 
priority  handling.  The  mailer  must 
designate  on  the  back  of  PS  Tag  115  the 
applicable  rate  group  using  1  (Canada), 
2  (Mexico),  3,  4,  5,  6,  7,  8,  or  WW 
(Worldwide). 

292.462     Mixed  Direct  Country 
Package  Sacks 

a.  General.  The  direct  country 
packages  containing  10  or  more  pieces 
or  1  poimd  or  more  of  mail  destined  to 
a  specific  country  that  cannot  be  made 
up  in  direct  country  sacks  must  be 
enclosed  in  orange  Priority  Mail  sacks 
unless  other  equipment  is  specified  by 
the  acceptance  office. 

b.  Mixed  Direct  Country  Sack  Label. 
The  sack  label  must  be  completed  as 
follows.  (See  Exhibit  292.462  for  list  of 
U.S.  International  Exchange  Offices.) 
Line  1:  Appropriate  U.S.  Exchange 

Office  and  Routing  Code 
Line  2:  Contents— DRX 
Line  3:  Mailer  and  Mailer  Location 

Example: 


AMC  SEATTLE  WA  980 

INTL  PRIORITY  AIRMAIL— DRX 

ABC  STORE  SEATTLE  WA 


Exhibit  292.462     Labeling  of  IPA  Mail 
to  USPS  Exchange  Offices 

[Exhibit  not  included.  Formerly 
Exhibit  284.622.1 

292.463    Worldwide  Nonpresort  Mail 
Sacks 

a.  General.  The  working  packages  of 
mixed  country  mail  and  loose  items 
must  be  enclosed  in  orange  Priority  Mail 
sacks  unless  other  equipment  is 
specified  by  the  acceptance  office. 
Nonpresorted  letter-size  mail  may  be 
presented  in  trays  if  authorized  by  the 
acceptance  office. 

Note:  Working  packages  of  mixed  country 
mail  cannot  be  enclosed  in  mixed  direct 
country  package  sacks. 

b.  Worldwide  Nonpresort  Mail  Sack 
Label.  The  sack  label  must  be  completed 
as  follows: 

Line  1:  Appropriate  U.S.  Exchange 

Office  and  Routing  Code 
Line  2:  Contents— WKG 
Line  3:  Mailer  and  Mailer  Location 

Example: 


See  Exhibit  292.462  for  list  of  U.S. 
International  Exchange  Offices. 

292.464    Tags  and  Weight  Maximum 
for  Sacks 

a.  PS  Tag  115  and  PS  Tag  178.  All  IPA 
sacks  (direct  country,  mixed  direct 
country  package  sacks,  and  worldwide 
nonpresort  mail  sacks)  must  be  labeled 
with  PS  Tag  115,  International  Priority 
Airmail.  PS  Tag  115  is  a  Day-Glo  pink 
tag  that  identifies  IPA  mail  to  ensure 
that  it  receives  priority  treatment.  PS 
Tag  178  (see  292.461)  is  a  dispatching 
tag  to  be  used  only  for  direct  coimtry 
sacks.  PS  Tag  178  is  white  and  specially 
coded  to  route  the  mail  to  a  specific 
country  and  airport  of  destination.  The 
Postal  Service  must  complete  the  blocks 
on  the  tag  for  date,  weight,  and  dispatch 
information.  The  mailer  must  complete 
only  the  "To"  block  showing  the 
destination  coxmtry.  Postal  tags  and 
sacks  are  available  fi-om  the  post  office. 

b.  Sack  Weight  Maximum.  The 
maximum  weight  of  the  sack  and 
contents  must  not  exceed  66  pounds. 

292.465 
Canada 


TORONTO  ON  FWD  11430 

IPA 

ABC  COMPANY  NEW  YORK  NY 


Preparation  Requirements  for 


ISC  MIAMI  FL  33112 

INTL  PRIORITY  AIRMAIL— WKG 

ABC  COMPANY  MIAMI,  FL 


To  qualify  for  the  presort  rates  for 
Canada,  a  mailer  must  have  at  least  11 
pounds  of  mail  for  Canada.  This 
includes  letter-size,  flat-size,  and 
package-size  items  even  though  such 
items  are  prepared  in  separate 
equipment.  If  the  mailing  contains  less 
thcui  1 1  pounds  of  mail  for  Canada,  or 
if  the  mailer  chooses  to  do  so,  mail  for 
Canada  is  included  in  the  worldwide 
nonpresort  rate  mail  with  mail  for  other 
countries.  Worldwide  nonpresort  mail 
for  Canada  is  prepared  in  accordance 
with  292.463.  The  preparation 
requirements  of  presorted  mail  to 
Canada  follow. 

a.  Letter-Size  Mail  and  Flat-Size  Mail. 
Letter-size  items  are  prepared  in  letter 
trays,  either  half-size  or  full-size, 
depending  on  volume.  Flat-size  items 
are  prepared  in  flat  trays.  All  items  must 
be  faced  in  the  same  direction,  and  all 
trays  must  be  full  enough  to  keep  the 
mail  fi-om  mixing  during  transportation. 
Do  not  prepare  the  content  of  the  tray 
in  packages.  The  mailer  must  label  each 
tray  to  show  the  destination  in  Canada 
and  the  dispatching  U.S.  international 
exchange  office  in  the  following  format: 

Line  1:  Canadian  Destination  and  U.S. 

Exchange  Office  Code 
Line  2:  Contents 
Line  3:  Mailer  and  Mailer  Location 

Example: 


In  addition,  the  mailer  must  complete 
PS  Tag  115,  International  Priority 
Airmail.  Write  "Canada"  on  the  reverse 
and  tape  the  tag  to  the  tray  sleeve.  All 
trays  must  be  banded. 

b.  Packages.  Items  that  caimot  be 
prepared  in  trays  because  of  their  size 
or  shape  must  be  placed  loose  in  blue 
airmail  sacks.  Use  PS  Tag  115, 
International  Priority  Airmail,  and  label 
to  either  Toronto  or  Vancouver,  as 
appropriate.  Attach  a  completed  PS  Tag 
178.  See  292.461b. 


Canadian  Labeling 


Exhibit  292.465 
Information 

[Exhibit  not  included.  Formerly 
Exhibit  284.65.] 

292.47    Customs  Forms  Requirements 

See  123. 

293    International  Surface  Air  Lift 
(ISAL)  Service 

293.1  Definition 

International  Surface  Air  Lift  (ISAL)  is 
a  bidk  mailing  system  that  provides  fast, 
economical  international  delivery  of 
letter-post  items.  The  cost  is  lower  than 
airmail  and  the  service  is  much  faster 
than  surface  mail.  ISAL  shipments  are 
flown  to  the  foreign  destinations  and 
entered  into  that  country's  surface  or 
nonpriority  mail  system  for  delivery. 

293.2  Qualifying  Mail  and  Minimum 
Quantity  Requirements 

Letter-post  mail  as  defined  in  241  that 
meets  all  applicable  mailing  standards 
may  be  sent  in  this  service.  There  is  a 
minimum  volume  requirement  of  50 
pounds  per  mailing  except  for  the  Direct 
Shipment  option,  which  requires  a 
minimum  750  pounds  to  a  single 
coimtry  destination.  Mail  is  prepared  as 
(1)  direct  country  sacks  when  there  are 
1 1  pounds  or  more  to  a  single  country 
or  require* country  separation;  (2) 
mixed  coimtry  package  sacks  when 
there  are  10  or  more  pieces  or  at  least 
1  pound  of  mail  to  a  single  country,  but 
less  than  11  pounds;  and  (3)  residual 
mail  when  there  are  fewer  than  10 
pieces  or  less  than  1  pound  of  mail  to 
a  single  country.  Residual  mail  may  not 
exceed  10  percent,  by  weight,  of  the 
mail  presented  in  direct  country  sacks, 
M-bags,  and  mixed  country  package 
sacks.  Qualifying  residual  mail  is 
subject  to  the  appropriate  ISAL  rate 
(Full  Service,  Direct  Shipment,  M-Bag, 
or  Dropship  ISC). 


Note:  A  package  is  defined  as  10  or  more 
pieces  of  mail  to  the  same  country  separation 
or  1  pound  or  more  regardless  of  the  number 
of  pieces.  Packages  of  letter-size  pieces  of 
mail  should  be  no  thicker  than 
approximately  a  handful  of  mail  (4  to  6 
inches).  Packages  of  flat-size  mail  may  be 
thicker  than  6  inches  but  must  not  weigh 
more  than  11  pounds. 

293.3     Service  Options 

293.31  Availability 

ISAL  service  is  available  to  the  foreign 
countries  listed  in  Exhibit  293.71  fit>m 
all  post  offices  where  bulk  mail  is 
accepted  and  from  the  drop  shipment 
ISCs  listed  in  293.32. 

293.32  Drop  Shipment  ISAL 
Internationa]  Service  Centers 

ISAL  deposited  at  the  following  drop 
shipment  ISAL  ISCs  qualify  for  the  drop 
shipment  ISC  rates  showm  in  293.71: 

New  York:  John  F.  Kennedy  Airport 
Mail  Ctr,  U.S.  Postal  Service,  John  F. 
Kennedy  International  Airport  Bldg  250, 
Jamaica,  NY  11430-9998. 

Florida:  Miami  International  Service 
Ctr*.  U.S.  Postal  Service,  11690  NW 
25th  St,  Miami,  FL  33172-1702;  Miami 
Processing  and  Distribution  Ctr,  U.S. 
Postal  Service,  2200  NW  72nd  Ave, 
Miami,  FL  33152-9997. 

Texas:  Dallas  International  Service 
Ctr,  U.S.  Postal  Service,  15050  Trinity 
Blvd,  Fort  Worth,  TX  76155-3203. 

Illinois:  Chicago  O'Hare  International 
Annex,  U.S.  Postal  Service,  514  Express 
Center  Dr,  Chicago,  IL  60688-9998. 

California:  San  Francisco  ISC,  U.S. 
Postal  Service,  2650  Bayshore  Blvd, 
Daly  City,  CA  94013-1631;  Worldway 
Airport  Mail  Ctr,  U.S.  Postal  Service, 
21750  Arnold  Center  Rd,  Carson.  CA 
90810-9998. 

*  Only  plant-verified  mail  is 
transported  to  these  facilities  by  the 
mailer. 

293.4  Special  Services 

The  special  services  described  in 
chapter  3  are  not  available  for  items  sent 
by  ISAL. 

293.5  Customs  Docimientation 

See  123  for  the  requirements  for 
customs  forms. 

293.6  Permits 

Mailers  depositing  mail  at  a  drop 
shipment  ISC  must  maintain  an  advance 
deposit  account  at  that  city  if  postage  is 
paid  by  advance  deposit  account. 

293.7  Postage 
293.71     Rates 
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Rate  Group 


1  (Canada) 

2  (Mexico) 

3  

4  

5  

6  

7  

8  


Per  piece 


$0.25 
0.12 
0.20 
0.20 
0.12 
0.12 
0.12 
0.12 


Drop  ship- 
ment per 

POUIKI 


$2.15 
3.20 
2.50 
2.75 
3.45 
3.40 
3.50 
5.50 


Direct  ship- 
ment per 
pourMJ 


$2.65 
3.70 
3.00 
3.25 
3.95 
3.90 
4.00 
6.00 


Full  service 
per  pound 


$3.15 
4.20 
3.50 
3.75 
4.45 
4.40 
4.50 
6.50 


M-Bag  drop 
shipment 


$1.40 
1.50 
1.50 
2.50 
2.00 
2.00 
2.25 
3.00 


M-Bag  di- 
rect ship- 
ment 


$1.50 
1.60 
1.75 
2.50 
2.25 
2.25 
2.50 
3.25 


M-Ba9  full 
service 


$1.50 
1.60 
1.75 
2.50 
2.25 
2.25 
2.50 
3.25 


Exhibit  293.71     International  Surface 
Air  lift  Service  Network  Countries  and 
Rates 

[Exhibit  not  included,  except  rate 
groups.  Formerly  Exhibit  246.71.] 


(Country 


Albania 

Algeria 

Angola 

Argentina  

Aruba  

Australia 

Austria 

Bahrain  

Bangladesh 

Belgium 

Belize 

Benin 

Bolivia  

Brazil  

Bulgaria 

Buri^ina  Faso  

Cameroon 

Canada  

Central  African  Republic 

Chile 

China  

Colombia 

Congo     (Kinshasa),     Democratic 

Republic  of  the 

Costa  Rica  

Cote  d'lvoire  (Ivory  Coast)  

Cuba  

Czech  Republic 

Denmari<  

Dominican  Republic 

Ecuador  

Egypt 

El  Salvador 

Fiji  

Finland  

France      (includes     Corsica     & 

Monaco)  

French  Guiana 

Gabon  

Germany  

Ghana  

Great  Britain  and  Northem  Ireland 

Greece  

Guatemala  

Guyana  

Haiti 

Honduras  

Hong  Kong 

Hungary  

Iceland  

India  

Indonesia  (includes  East  Timor)  ... 


ISAL  rate 
group 


5 
8 
8 

6 
6 
4 
3 
8 
8 
3 
6 
8 
6 
6 
5 
8 
8 
1 
8 
6 
7 
6 

8 
6 
8 
6 
5 
3 
6 
6 
8 
6 
7 
3 

3 
6 
8 

3 
8 
3 
3 
6 
6 
6 
6 
7 
5 
3 
8 
7 


Country 


Iran 

Ireland 

Israel 

Italy  

Jamaica  

Japan  

Jordan 

Kenya 

Korea,  Republic  of  (South) 

Kuwait 

Lebanon  

Liechtenstein 

Luxemtx)urg 

Madagascar  

Malaysia 

Mali  

Mauritania 

Mauritius  

Mexico  

Morocco 

Mozambique  

Netherlands  

Netherlands  Antilles 

New  Zealand  

Nicaragua 

Niger  

Nigeria  

Norway 

Oman 

Pakistan 

Panama  

Papua  New  Guinea  ..... 

Paraguay  

Peru  

Philippines  

Poland 

Portugal  (includes  Azores  &  Ma- 
deira Islands)  

Qatar , 

Reunion  

Romania  

Russia 

San  Marino  

Saudi  Arabia 

Senegal 

Singapore  

South  Africa 

Spain  (includes  Canary  Islands)  . 

Sri  Lanka  

Sudan  

Suriname  

Sweden 

Switzertand  

Syria 

Taiwan 

Tanzania 

Ttwilarxl 

Togo 

Trinidad  and  Tobago  


ISAL  rate 
group 


Country 


8    Tunisia 

3    Turkey 

3    Uganda  

3  United  Arab  Emirates 

6  Uruguay  

4  Venezuela 

8    Yemen  

8    Zambia 

7  Zimbabwe  

8    

8 
3 
3 
8 
7 
8 
8 
8 
2 
8 
8 
3 
6 
4 
6 
8 
8 
3 
8 
8 
6 
7 
6 
6 
7 
5 

3 
8 
8 
5 
5 
3 
8 
8 
7 
8 
3 
8 
8 
6 
3 
3 
8 
7 
8 
7 
8 
6 


ISAL  rate 
group 


8 
5 
8 
8 
6 
6 
8 
8 
8 


293.72  Full  Service  Rates 

ISAL  mailings  presented  at  any  post 
office  that  accepts  bulk  mail,  other  than 
a  drop  shipment  ISC  listed  in  293.32, 
and  not  eligible  for  the  direct  shipment 
rate,  are  paid  at  the  full-service  rates. 
Postage  for  regular  ISAL  is  paid  on  a 
per-piece  and  a  per-pound  basis.  M-bags 
are  subject  to  the  M-bag  pound  rate 
only. 

293.73  Direct  Shipment  Rates 

Mailers  are  eligible  for  the  direct 
shipment  rates  from  the  acceptance  post 
office  (except  drop  shipment  ISCs) 
when  the  Postal  Service  is  able  to 
arrange  direct  transportation  from  the 
origin  office  to  the  destination  coimtry. 
To  qualify,  mailers  must  present  a 
minimum  of  750  poimds  to  each 
destination  covmtiy.  Mailers  must 
contact  the  post  office  of  mailing  at  least 
14  days  before  the  first  desired  mailing 
date.  A  postal  employee  must  complete 
PS  Form  3655,  International  Surface 
Airlift  (ISAL)  Direct  Shipment  Option 
Advisement  and  Confirmation  of 
Transactions,  and  fax  it  to  the 
distribution  network  office  (DNO)  to 
obtain  a  contract  for  transportation.  If 
the  DNO  cannot  arrange  direct 
transportation,  the  direct  shipment  rate 
does  not  apply.  The  Postal  Service  may 
cancel  direct  shipment  rates  and  service 
when  direct  transportation  is  no  longer 
available. 

293.74    Drop  Shipment  ISC  Rates 

ISAL  mailings  transported  by  the 
mailer  to  the  drop  shipment  ISCs  listed 
in  293.32  are  eligible  for  the  drop 
shipment  ISC  rate. 


293.75    Volume  Discount 

293.751  General 

Mailers  who  spend  $2  milUon  or  more 
combined  on  ISAL  and  IPA  in  the 
preceding  postal  fiscal  year  may  receive 
discounts  off  the  rates  showm  in  293.71: 

a.  Over  $2  million  to  $5  million:  5 
percent  discount. 

b.  Over  $5  million  to  $10  million:  10 
percent  discount. 

c.  Over  $10  million:  15  percent 
discount. 

Mailers  entitled  to  these  discounts 
must  place  the  full  per-piece  rate  on 
each  piece  of  mail  if  payment  is  by 
postage  meter  or  mailer-precanceled 
stamps.  The  discount  is  calculated  on 
the  postage  statement. 

293.752  Qualifying  for  Volume 
Discounts 

To  qualify  for  volume  discoimts, 
mailers  must  apply  in  writing  to: 
Manager  Marketing  and  Sales, 
International  Business,  U.S.  Postal 
Service,  475  L'Enfant  Plz  SW  370  IBU, 
Washington,  DC  20260-6500. 

The  manager  evaluates  all  requests 
and  informs  the  mailer  and  the  post 
office(s)  of  mailing  whether  discoimts 
are  approved  and  the  level  of  discoimt. 
Mailers  must  supply  the  following 
information: 

a.  The  postal  fiscal  year  for  the 
qualifying  mail. 

b.  Tne  permit  number(s)  and  post 
office(s)  where  the  permits  are  held. 

c.  The  total  revenue  for  the  postal 
fiscal  year. 

d.  The  post  office(s)  where  the 
discoimt  is  to  be  claimed. 

The  combined  ISAL  and  EPA  revenue 
is  counted  toward  the  discounts.  The 
Postal  Service  will  count  as  revenue  to 
qualify  for  the  volume  discounts  only 
postage  paid  by  a  permit  holder.  If  a 
permit  holder  has  more  than  one 
account,  or  accounts  in  several  cities, 
then  these  revenues  may  be  combined  to 
qualify  for  discounts.  Agents  who 
prepare  mail  for  the  owner  of  the  mail 
and  mail  paid  by  the  owner's  permit 
may  not  be  included  in  the  revenue  to 
qualify  for  the  discounts.  Customers 
may  be  required  to  substantiate  their 
request  by  providing  copies  of  all 
mailing  statements  for  the  appropriate 
postal  fiscal  year.  All  decisions  of  the 
Manager,  Mail  Order  are  final. 

293.76    Payment  Methods 

293.761     Postage  Meter.  Permit 
Imprint,  or  Mailer  Precanceled  Stamps 

Postage  must  be  paid  by  postage 
meter,  permit  imprint,  or  mailer- 
precanceled  stamps.  Postage  is 
computed  on  PS  Form  3650,  Statement 
of  Mailing — International  Surface  Air 


Lift.  PS  Form  3650  is  required  for  all 
ISAL  mailings. 

293.762  Piece  Rate 

The  applicable  per-piece  postage  must 
be  affixed  to  each  piece  (except  M-bags) 
by  meter  or  mailer-precanceled  stamps, 
unless  postage  is  paid  by  permit 
imprint.  Mailers  may  use  permit  imprint 
only  with  identical  weight  pieces  unless 
authorized  under  the  postage  mailing 
systems  in  DMM  P710,  P720,  or  P730. 
All  of  the  permit  imprints  for  printed 
matter  showm  in  Exhibit  152.3  are 
acceptable. 

293.763  Pound  Rate 

Postage  for  the  pound  rate  portion 
must  be  paid  either  by  meter  stamp(s) 
attached  to  the  finance  copy  of  the 
postage  statement  or  fi-om  the  mailer's 
advance  deposit  account. 

293.8  Weight  and  Size  Limits 

Any  item  sent  by  ISAL  must  conform 
to  the  weight  and  size  limits  for  letter- 
post  as  described  in  243. 

293.9  Preparation  Requirements 

293.91  Addressing 

International  Surface  Air  Lift  mail  is 
subject  to  the  addressing  requirements 
contained  in  122. 

a.  Exception:  International  Surface  Air 
Lift  items  destined  for  Canada  must 
have  the  applicable  alphanumeric  post 
code  included  in  the  delivery  address. 
See  122.1k  for  the  address  formatting 
requirements  that  generally  apply  to 
mailpieces  sent  to  Canada. 

b.  Exception:  International  Surface 
Air  Lift  mail  in  direct  country  sacks  (see 
293.942a)  is  not  subject  to  the  interline 
addressing  requirement  that  is  specified 
in  122. Id.  At  the  sender's  risk,  the 
English  translation  of  the  destination 
post  office  or  city  name  may  be  omitted 
from  printed  addresses  that  are  in 
Russian,  Greek,  Arabic,  Hebrew, 
Cjrrillic,  Japanese,  or  Chinese  characters. 
An  English  translation  of  the  country 
name  {e.g.,  "Russia")  is  still  required  on 
the  individual  mailpieces. 

293.92  Marking 

For  publishers'  periodicals 
(Periodicals  Mail),  the  imprint 
authorized  under  244.21  lc(2)  or 
244.211c(3)  may  be  used.  Individual 
items  paid  by  meter  postage  or  mailer- 
precanceled  stamps  must  be  endorsed 
"International  Surface  Air  Lift"  or 
"ISAL." 

293.93  Sealing  and  Packaging 

Any  item  sent  in  this  service  may  be 
sealed  at  the  option  of  the  sender. 


293.94    Makeup  Requirements  for 
ISAL 

293.941     Packaging 

The  following  guidelines  apply: 

a.  General.  All  ISAL  mail  must  be 
prepared  in  packages  within  sacks  as 
appropriate.  A  package  is  defined  as  10 
or  more  pieces  of  mail  to  the  same 
country  or  separation  or  1  pound  or 
more  regardless  of  the  number  of  pieces. 
Packages  of  letter-size  mailpieces 
should  be  no  thicker  than 
approximately  a  handful  of  mail  (4  to  6 
inches).  Packages  of  flat-size  mail  may 
be  thicker  than  6  inches  but  must  not 
weigh  more  than  11  pounds.  Packages 
and  sacks  must  be  prepared  and  labeled 
as  described  below.  All  mailpieces  in  a 
package  must  be  faced  in  the  same 
direction  (i.e.,  arranged  so  that  the 
addresses  read  in  the  same  direction, 
with  an  address  visible  on  the  top 
piece).  Pieces  that  cannot  be  bundled 
because  of  their  physical  characteristics 
may  be  placed  loose  in  the  sack. 

b.  Thickness.  Packages  of  letter-size 
mail  should  be  no  thicker  than 
approximately  a  handful  of  mail  (4  to  6 
inches).  Packages  of  flat-size  mail  may 
be  thicker  than  6  inches  but  must  not 
weigh  more  than  11  pounds.  Each 
package  must  be  securely  tied.  Placing 
rubber  bands  around  the  length  and 
then  the  girth  is  the  preferred  method  of 
securing  packages  of  letter-size  mail. 
Plastic  strapping  placed  around  the 
length  and  then  the  girth  is  the  preferred 
method  of  securing  packages  of  flat-size 
mail. 

c.  Direct  Country  Packages.  When 
there  are  10  or  more  pieces  or  1  pound 
or  more  to  the  same  country,  then  such 
pieces  must  be  prepared  as  a  direct 
country  package.  If  there  is  less  than  11 
pounds  of  mail  to  the  same  country, 
then  the  direct  country  package  must  be 
labeled  with  a  facing  slip  showing  the 
destination  country  or  country 
separation.  The  facing  slip  must  be 
placed  on  the  address  side  of  the  top 
piece  of  each  package  in  such  a  manner 
that  it  will  not  become  separated  from 
the  package.  The  pressure-sensitive 
labels  and  optional  endorsement  lines 
used  domestically  for  presort  mail  are 
prohibited  for  International  Surface  Air 
Lift  mail. 

d.  Residual  Packeiges.  If  there  is  not 
enough  mail  to  prepare  a  direct  country 
package  (fewer  than  10  pieces  or  less 
than  1  pound),  the  mail  is  considered 
residual  mail.  When  there  are  fewer 
than  10  pieces  to  the  same  country,  then 
such  pieces  should  be  combined  in 
packages  with  other  mail  for  countries 
within  the  same  rate  group  that 
similarly  have  fewer  than  10  pieces. 
Such  mixed  country  packages  must  be 
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labeled  with  a  facing  slip  marked 

"Residual,  Rate  Group ."  The 

designated  rate  group  (1,  2,  3,  4,  5,  6,  7, 
or  8)  must  be  inserted  as  appropriate. 
The  facing  slip  must  be  placed  on  the 
address  side  of  the  top  piece  of  each 
package  in  such  a  manner  that  it  will 
not  become  separated  from  the  package. 
The  pressure-sensitive  labels  and 
optional  endorsement  lines  used 
domestically  for  presort  mail  are 
prohibited  for  International  Surface  Air 
Lift  mail. 

Exception:  The  10-piece  criterion 
applies  when  there  are  fewer  than  10 
pieces  to  the  same  country  and  those 
pieces  weigh  more  than  11  pounds. 
Such  mailpieces  should  be  packaged 
together  as  a  direct  country  package  and 
placed  in  a  direct  country  sack.  Pieces 
that  cannot  be  packaged  because  of  their 
physical  characteristics  may  be  placed 
loose  in  the  sack. 

293.942     Sacking 

Once  packages  of  ISAL  mail  are 
prepared,  the  packages  are  then  placed 
into  one  of  three  types  of  designated 
sacks: 

a.  Direct  Country  Sack.  Prepare  a 
direct  coimtry  sack  if  there  are  at  least 
11  pounds  of  mail  to  the  same  country. 
The  mail  must  be  packaged  and 
enclosed  in  a  gray  plastic  ISAL  sack  and 
labeled  to  the  country  with  PS  Tag  155. 
Surface  Airlift  Mail.  The  maximum 
weight  of  a  direct  country  sack  must  not 
exceed  66  pounds. 

b.  Mixed  Country  Package  Sack. 
Prepare  a  mixed  country  package  sack 
for  those  direct  country  packages  where 
there  is  less  than  11  pounds  of  mail  to 
the  same  country.  The  mail  must  be 
packaged  as  direct  coimtry  packages, 
identified  with  a  facing  slip  showing  the 
destination  country  or  country 
separation,  and  enclosed  in  a  green 
pouch  labeled  to  the  dropship  ISAL 
service  center.  PS  Tag  155  also  must  be 
attached  to  the  sack.  Prepare  a  mixed 
country  package  sack  for  each  of  the 
respective  rate  groups  for  which  there  is 
a  direct  country  package  and  label  as 
follows: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3— AMC  Kennedy— JFK  003 
Rate  group  4 — AMC  San  Francisco  941 
Rate  group  5— AMC  Kennedy— JFK  003 
Rate  group  6 — AMC  Miami  33159 
Rate  group  7 — AMC  San  Francisco  941 
Rate  group  8— AMC  Kennedy— JFK  003 

c.  Residual  Sack.  Prepare  a  residual 
sack  for  those  packages  of  mail  that 
contain  fewer  than  10  pieces  or  less 
than  1  poimd  of  mail  to  any  one  country 
(residual  packages).  The  mail  must  be 
packaged  as  residual  packages. 


appropriately  identified  with  a  facing 
slip,  and  enclosed  in  a  green  pouch 
labeled  to  the  drop  shipment  ISAL 
service  center.  PS  Tag  155  also  must  be 
attached  to  the  sack.  The  mailer  must 
prepare  a  residual  sack  for  each  of  the 
respective  rate  groups  for  which  there  is 
a  residual  package  and  label  it  as 
follows: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3— AMC  Kennedy— JFK  003 
Rate  group  4 — AMC  San  Francisco  941 
Rate  group  5— AMC  Kennedy— JFK  003 
Rate  group  6 — AMC  Miami  33159 
Rate  group  7 — AMC  San  Francisco  941 
Rate  group  8— AMC  Kennedy— JFK  003 

293.943     Sack  Labeling 

Depending  on  the  type  of  sack,  labels 
are  prepared  as  follows: 

a.  Direct  Country  Sack.  For  a  direct 
country  sack,  use  a  gray  plastic  ISAL 
sack.  Use  PS  Tag  155  to  label  each  sack 
with  the  destination  coimtry's  name. 
Mailers  must  complete  four  blocks  on 
PS  Tag  155: 

(1)  To  (Pour)  Block:  Enter  the  name  of 
the  ISAL  country  foreign  exchange 
office,  its  three-letter  exchange  office 
code,  and  the  country's  name.  See 
Exhibit  293.71  for  the  name  of  the 
foreign  exchange  office  and  its  three- 
letter  exchange  office  code.  As  an 
example,  for  Ireland,  this  block  will  be 
as  follows:  Dublin  DUB  Ireland 

(2)  Customer  Permit  No.  Block:  Enter 
permit  number. 

(3)  Kg  Block:  Enter  the  combined 
weight  of  the  sack  and  its  contents  in 
kilograms  (1  pound  =  0.4536  kilogram). 

(4)  Date  Block:  Enter  date  as  shown  on 
PS  Form  3650,  Statement  of  Mailing 
International  Surface  Air  Lift.  After 
completing  the  above  items  on  PS  Tag 
155,  attach  it  to  the  neck  of  the  sack. 

b.  Mixed  Country  Package  Sack.  For  a 
mixed  country  package  sack,  use  a 
domestic  green  nylon  pouch  and  label  it 
to  the  appropriate  drop  shipment  ISAL 
service  center  as  follows: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3— AMC  Kennedy— JFK  003 
Rate  group  4 — AMC  San  Francisco  941 
Rate  group  5— AMC  Kennedy— JFK  003 
Rate  group  6— AMC  Miami  33159 
Rate  group  7 — AMC  San  Francisco  941 
Rate  group  8— AMC  Kennedy— JFK  003 
Labels  are  prepared  as  follows: 

Content: 

Line  1:  Drop  Shipment  ISAL  Service 

Center 
Line  2:  ISAL  DRX 
Line  3:  Mailer  and  Mailer  Location 

Example: 


AMC  KENNEDY-JFK  003 

ISAL  DRX 

ABC  Company  New  York  NY 


For  the  mixed  coimtry  package  sack 
label,  use  Content  Identification 
Number  (CIN)  753. 

In  addition,  use  PS  Tag  155  to  label 
each  sack  with  the  appropriate  drop 
shipment  ISAL  service  center.  Mailers 
must  complete  four  blocks  on  PS  Tag 
155: 

(1)  To  (Pour)  Block:  Enter  the  name  of 
the  drop  shipment  ISAL  service  center 
and  rate  group: 

Rate  group  1— AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3— AMC  Kennedy— JFK  003 
Rate  group  4 — AMC  San  Francisco  941 
Rate  group  5— AMC  Kennedy— JFK  003 
Rate  group  6 — AMC  Miami  33159 
Rate  group  7 — AMC  San  Francisco  941 
Rate  group  8— AMC  Kennedy— JFK  003 

(2)  Customer  Permit  No.  Block:  Enter 
your  permit. 

(3)  Kg  Block:  Enter  the  combined 
weight  of  the  sack  and  its  contents  in 
kilograms  (1  pound  =  0.4536  kilogram). 

(4)  Date  Block:  Enter  date  as  shown  on 
PS  Form  3650. 

After  completing  the  above  items  on 
PS  Tag  155,  attach  it  to  the  sack. 

c.  ResiduaJ  Sack.  For  a  residual  sack, 
use  a  domestic  green  nylon  pouch  and 
label  it  to  the  appropriate  drop 
shipment  ISAL  service  center  as 
follows: 

Rate  group  1—  AMC  Kennedy— JFK  003 
Rate  group  2— AMC  Miami  33159 
Rate  group  3— AMC  Kennedy— JFK  003 
Rate  group  4 — AMC  San  Francisco  941 
Rate  group  5— AMC  Kennedy— JFK  003 
Rate  group  6 — AMC  Miami  33159 
Rate  group  7 — AMC  San  Francisco  941 
Rate  group  8— AMC  Kennedy— JFK  003 

Labels  are  prepared  as  follows: 
Content: 
Line  1:  Drop  Shipment  ISAL  Service 

Center 
Line  2:  ISAL  WKG 
Line  3:  Mailer  and  Mailer  Location 

Example: 


AMC  KENNEDY— JFK  003 

ISAL  WKG 

ABC  COMPANY  NEW  YORK  NY 


For  the  residual  sack  label,  use  CIN 
754. 

In  addition,  use  PS  Tag  155  to  label 
each  sack  with  the  appropriate  drop 
shipment  ISAL  service  center.  Mailers 
must  complete  three  blocks  on  PS  Tag 
155: 

(1)  To  (Pour)  Block:  Enter  the  name  of 
the  drop  shipment  ISAL  service  center 
and  rate  group: 
Rate  group  1— AMC  Kennedy— JFK  003 


Rate  group  2— AMC  Miami  33159 
Rate  group  3— AMC  Kennedy— JFK  003 
Rate  group  4 — AMC  San  Francisco  941 
Rate  group  5— AMC  Kennedy— JFK  003 
Rate  group  6 — AMC  Miami  33159 
Rate  group  7— AMC  San  Francisco  941 
Rate  group  8— AMC  Kennedy— JFK  003 

(2)  Customer  Permit  No.  Block:  Enter 
your  10-digit  ISAL  permit  or  customer 
identification  number. 

(3)  Kg  Block:  Enter  the  combined 
weight  of  the  sack  and  its  contents  in 
kilograms  (1  pound  =  0.4536  kilogram). 

(4)  Date  Block:  Enter  date  as  shown  on 
PS  Form  3650. 

After  completing  the  above  items  on 
PS  Tag  155,  attach  it  to  the  sack. 

293.944  Sack  Separation 

When  presenting  an  ISAL  shipment  to 
the  Postal  Service,  the  mailer  must 
physically  separate  the  sacks  of  mail  by 
type  (direct,  mixed,  residual)  and  rate 
group  (1.  2.  3,  4.  etc.)  at  time  of  mailing. 

293.945  Direct  Sacks  to  One 
Addressee  (M-Bags)  for  ISAL 

M-bags  may  be  sent  in  the  ISAL 
service  to  all  ISAL  destination 
countries.  Weight,  makeup,  sacking,  and 
sorting  requirements  must  conform  to 
260.  PS  Tag  158  must  show  the 
complete  address  of  the  addressee  and 
the  sender.  PS  Tags  155  and  158  must 
be  attached  securely  to  the  neck  of  each 
sack.  M-bags  may  not  contain  small 
packets. 

293.95     Mailer  Notification 

Mailers  who  wish  to  mail  shipments 
that  weigh  over  750  pounds  but  who  are 
not  eligible  for  direct  shipment  rates 
must  notify  the  ISAL  coordinator  at  the 
office  of  mailing  at  least  14  days  before 
the  planned  date  of  mailing.  Specific 
country  information  and  weight  per 
country  must  be  provided.  No  prior 
notification  is  required  for  mailers  with 
750  pounds  or  less. 

294    Publishers'  Periodicals 

294.1  Description 

294.11  Definition 

Publishers'  periodicals  are 
domestically  approved  Periodicals  Mail 
publications.  See  DMM  E211. 

294.12  Eligibility 

Publishers'  periodicals  may  be  mailed 
only  by  publishers  and  registered  news 
agents.  When  mailed  by  individuals, 
this  type  of  publication  is  subject  to 
regular  printed  matter  postage  rates. 

294.2  Postage 

294.21     Rates 

See  Individual  Country  Listings  for 
rates. 


294.22  Special  Rates 

There  are  no  unique  international 
postage  rates  that  specifically  apply  to 
either  nonprofit  organizations  or  to 
classroom  publications.  If  otherwise 
qualified,  those  categories  of  senders 
may  enter  their  mail  at  publishers' 
periodicals  rates.  See  294.62  for  the 
conditions  of  mailing  governing  a 
postage  rate  discount  for  publishers  or 
registered  news  agents  who  drop  ship 
their  mail  at  the  New  Jersey 
International  and  Bulk  Mail  Center 
(NJI&BMC). 

294.23  Sample  Copies 

Complete  sample  copies  may  be 
mailed  at  the  rates  for  publishers' 
periodicals,  whether  or  not  the  number 
of  such  sample  copies  exceeds  10 
percent  of  the  subscriber  copies. 

294.24  Single  Copies  Mailed  to 
Countries  Other  Than  Canada 

Single  copies  of  publishers' 
periodicals  addressed  to  all  countries 
except  Canada  must  be  placed  in 
wrappers  or  envelopes. 

294.25  Single  Copies  Mailed  to 
Canada 

Single  copies  of  publishers' 
periodicals  may  be  entered  without 
envelopes  or  wrappers,  provided  the 
mailing  is  sorted  and  packaged  in  the 
manner  prescribed  in  294.4.  The 
exemption  from  the  wrapper 
requirement  is  not  applicable  to  copies 
addressed  for  delivery  at  Canadian 
overseas  miUtary  post  offices  (CFPOs). 

294.26  Payment  of  Postage 

Postage  on  publishers'  periodicals 
mailed  by  the  publisher  or  by  a 
registered  news  agent  may  be  paid  (1)  by 
means  of  postage  stamps  or  postage 
meter  stamp,  or  (2)  from  deposits  of 
money  made  with  the  postmaster  by  the 
publisher  or  news  agent.  When  the 
postage  is  paid  from  money  on  deposit 
with  the  postmaster,  the  postage  charges 
are  computed  on  PS  Form  3541, 
Periodicals  One  Issue  or  One  Edition; 
PS  Form  3541-M,  Periodicals— All 
Issues  in  a  Calendar  Month;  or  PS  Form 
3540-S,  Postage  Statement- 
Supplement;  filed  by  the  publisher  or 
news  agent  and  completed  by  the 
postmaster. 

294.27  Postage  on  Mailings  While 
Application  Pending 

Postage  at  the  regular  printed  matter 
rates  must  be  paid  for  mailings  of 
publications  on  which  an  application 
for  Periodicals  Mail  privileges  is 
pending.  When  the  application  is 
approved,  postage  charges  should  be 
adjusted  on  reported  mailings  based  on 


rates  for  publishers'  periodicals  and 
according  to  the  general  procedure 
provided  in  DMM  E216. 

294.28    Per  Copy  Rate  of  Postage 

Postage  at  the  per-copy  rate  must  be 
charged  on  all  individually  addressed 
copies  of  publishers'  periodicals.  All 
copies  reported  on  PS  Forms  3541-N  or 
3541-R,  whether  addressed  or 
unaddressed.  are  subject  to  a  per-copy 
rate.  If  a  publisher  or  registered  news 
agent  prefers,  he  or  she  may  pay  postage 
on  unaddressed  copies  to  be  mailed  in 
bulk  packages  by  affixing  the 
appropriate  postage  to  the  wrappers  of 
the  packages. 

294.3  Weight  and  Size  Limits 

294.31  Weight  Limit 

The  weight  limit  for  individually 
addressed  items  is  4  pounds. 

294.32  Size  Limits 

294.321  Envelopes  and  Packages 

a.  Minimum  length  and  height:  bVz  x 
3V2  inches. 

b.  Minimum  depth  (thickness):  .007 
inch. 

c.  Maximum  length:  24  inches. 

d.  Maximum  length,  height,  depth 
(thickness)  combined:  36  inches. 

294.322  Rolls 

a.  Minimum  length:  4  inches. 

b.  Minimum  length  plus  twice  the 
diameter  combined:  6V4  inches. 

c.  Maximum  length:  36  inches. 

d.  Maximum  length  plus  twice  the 
diameter  combined:  42  inches. 

294.4  Makeup  Reqiurements  for 
Publishers'  Periodicals 

294.41    Sortation 

Publishers'  periodicals  must  be  sorted 
into  city  and  country  packages  as 
follows: 

a.  City  packages  must  be  prepared 
when  six  or  more  copies  are  addressed 
to  the  same  city.  Packages  may  be 
prepared  by  foreign  alphanumeric 
postal  codes.  Each  padcage  must  bear  a 
facing  slip  showing  the  city  and  country 
of  destination.  Packages  that  destinate 
in  Canada  must  be  prepared  using  the 
Canadian  postal  codes  that  are  specified 
in  Exhibit  294.43a  (standard  entry)  or 
Exhibit  294.43b  (drop  shipment  at 
NJI&BMC).  At  the  mailer's  option,  a 
finer  presort  based  on  Canadian  postal 
codes  may  be  used. 

b.  When  six  or  more  copies  for  the 
same  country  remain  after  the  city 
packages  are  prepared,  coimtry  packages 
must  be  prepared.  Each  country  package 
must  bear  a  facing  slip  showing  the 
country  of  destination. 

c.  Copies  remaining  after  city  and 
country  packages  are  prepared  are 
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residual  copies.  Residual  copies  must  be 
packaged  and  bear  a  facing  slip  marked 
"MIXED  WORKING  FOREIGN."  The 
packages  must  be  labeled  to  the 
appropriate  international  exchange 
office  or,  for  Canadian-bound  mail,  a 
concentration  center  as  instructed  by 
the  post  office  of  mailing. 

d.  All  pieces  in  a  package  must  have 
the  address  side  facing  up.  Each  package 
must  be  securely  banded  or  tied  with 
rubber  bands  or  string  to  withstand 
handling  without  breakage  or  damage 
and  to  prevent  injury  to  postal 
personnel  or  damage  to  sorting 
equipment. 

e.  Single  copies  of  publications 
addressed  for  delivery  in  Canada  that 
are  not  enclosed  in  wrappers  or 
envelopes  under  294.25  must  be 
included  in  packages  that  are  protected 
with  cardboard,  fiberboard,  or  other 
protective  covering.  The  package  label 
(facing  slip)  must  bear  these  notations: 
"OPEN  AND  DISTRIBUTE" 

"Periodicals  Mail  Postage  Paid  at 

*   *   *" 

or,  as  applicable, 

"Periodicals  Mail  Postage  Paid  at  *  *  * 
and  Additional  Mailing  Offices." 
Note:  Under  DMM  C200.12.3.  the 
simplified  endorsement  "PERIODICALS 
MAIL"  may  be  placed  on  the  package  label 
(facing  slip)  in  lieu  of  either  of  the  above. 

294.42    Sacking  and  Labeling 

294.421     Country  Sacks  and  Labels 
(Except  Canada) 

Publishers'  periodicals  must  be 
sacked  and  labeled  when  there  are  1 1 
poxuids  of  mail  to  a  particular  coimtry 
or  country  separation.  All  city  and 
coiuitry  packages  must  be  included  in 
the  same  coimtry  sack.  See  Exhibit 
294.52  for  separations,  city,  and  routing 
ZIP  Codes.  Each  sack  must  be  labeled  to 
show  the  destination,  contents 
("NEWS"  or  "PER"),  and  entry  post 
office  as  follows: 

Label  color:  Blue 

Format: 
Line  1:  Destination  exchange  office  code 

and  routing  ZIP  Code  for  applicable 

USPS  exchange  office 
Line  2:  Contents  ("NEWS"  or  "PER") 

and  "AO" 
Line  3:  City  and  state  of  post  office  of 

mailing  and  ZIP  Code 

Example 


countries,  the  destination  exchange  office 
name  is  used  along  with  the  city  code  and 
the  coimtry  name. 

Example: 


OTTAWA  ON  FWD  099 

PER  AO 

Bethesda  MD  20815 


PEK  BEIJING  CHINA  945 
PER  AO 
Alexandria  VA  22315 


294.422    Residual  Sacks 

After  the  required  country  sacks  are 
prepared,  the  remaining  city,  country, 
and  residual  packages  must  be  sacked 
and  labeled  to  the  international 
exchange  office  as  directed  by  the  entry 
post  office.  Each  sack  must  be  labeled  as 
follows: 

Label  color:  Pink 

Format: 

Line  1:  International  exchange  office 

and  routing  ZIP  Code  for  applicable 

USPS  exchange  office 
Line  2:  Contents  ("NEWS"  or  "PER"), 

"AO"  and  "Mixed  Working  Foreign" 
Line  3:  City  and  state  of  post  office  of 

mailing  and  ZIP  Code 

Example 


FOREIGN  CTR  NJ  099 

NEWS  AO  MIXED  WORKING  FOREIGN 

Alexandria,  VA  22315 


TAN  CHINA  945 
PER  AO 
Alexandria  VA  22315 


Note:  Two  or  more  separations  are  required 
when  publishers'  periodicals  are  mailed  to 
China,  Great  Britain,  )apan,  and  Mexico  (see 
Exhibit  294.42).  For  each  of  those  four 


Note:  See  294.62  for  a  sacking  exception 
for  residual  mail  that  is  applicable  only  to 
publishers  or  registered  news  agents  who 
drop  ship  their  mail  at  the  New  )ersey 
International  and  Bulk  Mail  Center 
(NJI&BMC). 

Exhibit  294.42     Publishers' 
Periodicals — All  Countries  (Except 
Canada)  Labeling  and  Routing 
Information 

[Exhibit  not  included.  Formerly 
Exhibit  244.52.1 

294.43    Canadian  Sacks 

Sacks  of  publishers'  periodicals  for 
delivery  in  Canada  must  be  sorted  by 
the  Canadian  post  code  designations 
that  are  specified  in  Exhibit  294.43a 
(standard  entry)  or  Exhibit  294.43b 
(drop  shipment  at  NJI&BMC)  and 
labeled  in  the  following  manner: 

Label  color:  White  or  terra-cotta 

Format: 

Line  1 :  Name  of  destination  office  in 
Canada  is  left-justified;  routing  ZIP 
Code  for  applicable  USPS  exchange 
office  is  right-justified 

Line  2:  Content  designation  (i.e., 
"NEWS"  or  "PER")  followed  by  "AO" 

Line  3:  City,  state,  and  ZIP  Code  of  U.S. 
post  office  of  mailing 

Example 


Residual  mail  for  Canada  is  prepared 
under  294.422,  except  it  is  labeled  to  the 
local  concentration  center.  See  294.62 
for  a  sacking  exception  for  residual  mail 
that  is  applicable  only  to  publishers  or 
registered  news  agents  who  drop  ship 
their  mail  at  the  New  Jersey 
International  and  Bulk  Mail  Center 
(NJI&BMC). 

Exhibit  294.43a    Publishers' 
PeriodicaLs — Canada  Labeling  and 
Routing  Information  (Standard  Entry) 

[Exhibit  not  included.  Formerly 
Exhibit  244.53a.l 

Exhibit  294.43b     Publishers' 
Periodicals — Canada  Labeling  and 
Routing  Information  (Drop  Shipment  at 
NJI&BMC) 

[Exhibit  not  included.  Formerly 
Exhibit  244.53b.] 

294.44    Physical  Characteristics  and 
Requirements  for  Sacks 

Sacks  must  meet  these  requirements: 

a.  Maximum  Weight.  No  more  than  66 
pounds  of  mail  may  be  placed  in  any 
one  sack.  The  weight  of  tying,  wrapping, 
and  packaging  materials  is  included  in 
determining  the  weight  of  the  mail 
enclosed  in  a  sack. 

b.  Sacks.  Disposable  gray  plastic  sacks 
are  recommended;  however,  other 
appropriate  equipment  may  be  provided 
by  the  post  office. 

c.  Labels.  Handbook  PO-423, 
Requisitioning  Labels,  contains 
instructions  for  ordering  labels.  Mailers 
may  also  preprint  labels  if  they  are  of 
the  colors  specified  and  used  by  the 
Postal  Service. 

294.5  Customs  Forms  Required 

Printed  matter  known  to  be  dutiable 
in  the  country  of  destination  must  have 
a  green  customs  label  (PS  Form  2976) 
affixed  to  the  address  side  of  the 
articles.  (See  123  for  detailed 
requirements  for  customs 
documentation.)  This  requirement  is 
applicable  to  dutiable  printed  matter 
mailed  in  a  direct  sack  (M-bags)  (see 
260). 

294.6  Mailing  Locations 
294.61     Standard  Entry 

Surface  mail  that  is  entered  at 
publishers'  periodicals  rates  must  be 
prepared  in  accordance  with  the 
provisions  of  244.5  and  tendered  at  a 
post  office  or  other  location  that  has 
been  designated  by  the  local  postmaster. 


294.62    Drop  Shipment 

A  publisher  or  registered  news  agent 
who  deposits  publishers'  periodicals 
directly  at  the  New  Jersey  International 
&  Bulk  Mail  Center  (NJI&BMC),  under  a 
drop  shipment  authorization,  is  eligible 
for  a  $0.25  per  pound  postage  rate 
discount,  when  the  following  conditions 
of  entry  are  met: 

a.  The  mailer  must  obtain  a  drop 
shipment  authorization  (PS  Form  8125, 
Plant- Verified  Drop  Shipment  (PVDS) 
Verification  and  Clearance)  fi-om  the 
post  office  of  original/additional  entry, 
the  business  mail  entry  unit  (BMEU),  or 
the  detached  mail  unit  (DMU)  where 
their  mailing  records  are  maintained. 

b.  The  mailer  must  bring  their  sorted 
publishers'  periodicals  to  the  postal 
location  referenced  in  294.62a,  where 
USPS  acceptance  employees  will  check 
the  statement  of  mailing  to  ensure 
proper  application  of  the  $0.25  per 
pound  drop  ship  discount;  confirm 
funds  availability;  and  verify 
compliance  with  the  prescribed  mail 
makeup  requirements. 

c.  Publishers'  periodicals  that  are  to 
be  drop  shipped  at  the  NJI&BMC  are 
subject  to  the  mail  makeup 
requirements  contained  in  294.41  and 
294.42,  except  as  specified  below. 

Exception:  A  drop  shipment  customer 
who  has  fewer  than  1 1  pounds  of 
publishers'  periodicals  for  a  particular 
country  or  country  separation  is 
required  to  place  those  residual 
mailpieces  into  a  country-specific 
"skin"  sack  rather  than  aggregating 
them  into  a  mixed  working  foreign  sack, 
as  specified  in  294.422.  Residual 
bundles  or  packages  that  are  placed  into 
a  skin  sack  are  subject  to  the  sorting, 
sacking,  and  labeling  requirements  for 
country  sacks  that  are  contained  in 
294.41  (except  294.41c)  and  294.421,  for 
all  countries  except  Canada,  and  in 
294.43  for  Canada  only. 

d.  A  publisher  or  agent  who  has  a 
minimum  of  250  pounds  of  mail  for  a 
single  destination  country  may  dispense 
with  the  use  of  sacks  by  placing  the 
requisite  presorted  bundles  or  packages 
onto  a  strapped  or  shrink-wrapped 
pallet.  To  be  admissible,  a  palletized 
load  of  discounted  publishers' 
periodicals  must  conform  to  the  mailing 
standards  contained  in  DMM  M041; 
adhere  to  the  mail  preparation 
requirements  referenced  in  DMM  M045, 
and  be  placarded  (labeled)  in 
accordance  with  the  provisions  of  DMM 
M031.4.0. 

e.  Once  the  acceptance  process  is 
completed,  the  verified  mailpieces  and 
accompanying  paperwork  will  be  turned 
back  to  the  publisher  or  agent  who  will 
transport  the  sacks  or  pallets  to  the 


NJI&BMC.  Prior  to  bringing  their  mail  to 
that  postal  facility,  the  publisher  or 
agent  must  schedule  a  drop  shipment 
appointment  through  the  appropriate 
appointment  control  center  as  specified 
in  DMM  E652.3.4.  The  relevant 
statement  of  mailing  and  drop  shipment 
authorization  (PS  Form  8125)  must  be 
presented  at  the  time  of  entry. 

f.  Publishers'  periodicals  that  are 
enclosed  in  direct  sacks  of  printed 
matter  to  one  addressee  (M-bags)  are  not 
subject  to  the  $0.25  per  pound  postage 
discount  that  is  referenced  in  this 
section.  See  245.222  for  the  postage 
payment  procedures  governing  M-bags. 

295    Books  and  Sheet  Music 

295.1  Description 

295.11  Definition 

This  classification  encompasses: 

a.  Books  (including  books  issued  to 
supplement  other  books)  that  have  the 
following  characteristics: 

(1)  Eight  or  more  printed  pages. 

(2)  Consist  wholly  of  reading  matter 
or  scholarly  bibliography,  or  reading 
matter  with  incidental  blank  spaces  for 
notations. 

(3)  Contains  no  advertising  matter 
other  than  incidental  announcements  of 
books,  in  the  form  of  book  pages,  and 
other  bound  and  loose  enclosures  that 
are  permissible  under  the  provisions  of 
DMM  E620.4.4.  Advertising  includes 
paid  advertising  and  publishers'  own 
advertising  in  display,  classified,  or 
editorial  style. 

b.  Printed  sheet  music. 

295.12  Minimimi  Quantity 
Requirements 

To  qualify  for  this  service  mailers 
must  have  a  minimum  of  50  pounds  of 
mail  or  200  pieces. 

295.2  Postage 

295.21  Rates 

See  Individual  Country  Listings  for 
rates. 

295.22  Postage  Payment  Methods 

Nonidentical  weight  piece  mailings 
must  have  the  applicable  postage  affixed 
meter  stamps,  identical-weight  piece 
mailings  may  be  paid  by  meter  stamps, 
or  permit  imprint  subject  to  certain 
standards.  Mailers  may  use  a  permit 
imprint  with  nonidentical  pieces  only  if 
audiorized  by  the  USPS  under  a 
Manifest  Mailing  System  (MMS),  as 
specified  in  DMM  P710.  All  mailings 
are  reported  on  PS  Form  3651,  Postage 
Statement — International  Permit  Imprint 
Mail. 


295.3  Weight  and  Size  Limits 

295.31  Weight  Limit 

The  weight  limit  for  individually 
addressed  items  is  4  pounds. 

295.32  Size  Limits 

295.321  Envelopes  and  Packages 

a.  Minimum  length  and  height:  5V2  x 
3V2  inches. 

b.  Minimum  depth  (thickness):  .007 
inch. 

c.  Maximum  length:  24  inches. 

d.  Maximum  length,  height,  depth 
(thickness)  combined:  36  inches. 

295.322  Rolls 

a.  Minimum  length:  4  inches. 

b.  Minimum  length  plus  twice  the 
diameter  combined:  6^/4  inches. 

c.  Maximum  length:  36  inches. 

d.  Maximum  length  plus  twice  the 
diameter  combined:  42  inches. 

295.4  Makeup  Requirements  for 
Books  and  Sheet  Music 

295.41  Endorsements 

The  sender  must  endorse  the  address 
side  "BOOKS"  or  "SHEET  MUSIC"  on 
all  items  containing  books  or  sheet 
music  and  paid  at  those  rates. 

295.42  Sortation 

Books  and  sheet  music  must  be  sorted 
into  country  packages  as  follows: 

a.  Country  packages  must  be  prepared 
when  six  or  more  copies  are  addressed 
to  the  same  country.  Packages  may  be 
prepared  according  to  foreign 
alphanumeric  postal  codes.  Each 
package  must  bear  a  facing  slip  showing 
the  country  of  destination.  Packages  that 
destinate  in  Canada  must  be  prepared 
using  the  Canadian  postal  codes  that  are 
specified  in  Exhibit  295.43.  At  the 
mailer's  option,  a  finer  presort  based  on 
Canadian  postal  codes  may  be  used. 

b.  Copies  remaining  after  country 
packages  are  prepared  are  residual 
copies.  Residual  copies  must  be 
packaged  and  bear  a  facing  slip  marked 
"MIXED  WORKING  FOREIGN."  The 
packages  must  be  labeled  to  the 
appropriate  international  exchange 
office  or,  for  Canada-bound  mail,  a 
concentration  center  as  instructed  by 
the  post  office  of  mailing. 

c.  All  pieces  in  a  package  must  have 
the  address  side  facing  up.  Each  package 
must  be  securely  banded  or  tied  with 
rubber  bands  or  string  to  withstand 
handling  without  breakage  or  damage 
and  to  prevent  injury  to  postal 
personnel  or  damage  to  sorting 
equipment. 
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295.43     Sacking  and  Labeling 

295.431     Country  Sacks  and  Labels 
(Except  Canada) 

Books  and  sheet  music  must  be 
sacked  and  labeled  when  there  are  1 1 
pounds  of  mail  to  a  particular  country 
or  coimtry  separation.  All  coimtry 
packages  must  be  included  in  the  same 
covmtry  sack.  See  Exhibit  294.42  for 
separations,  city,  and  routing  ZIPdodes. 
Each  sack  must  be  labeled  to  show  the 
destination,  contents,  and  entry  post 
office  as  follows: 
Label  color:  Blue 
Format: 

Line  1:  Destination  exchange  office 
code  and  country  routing  ZIP  Code 

Line  2:  Contents  "AO" 

Line  3:  City  and  state  of  post  office  of 
mailing  and  ZIP  Code 

Example: 


TAN  CHINA  945 

AO 

ALEXANDRIA  VA  22315 


Note:  Two  or  more  separations  are  required 
for  mail  to  China,  Great  Britain,  Japan,  and 
Mexico  (see  Exhibit  295.42).  For  each  of 
those  four  countries,  the  destination 
exchange  office  name  is  used  along  with  the 
city  code  and  the  country  name. 

Example: 


PEK  BEIJING  CHINA  945 

AO 

ALEXANDRIA  VA  22315 


295.432     Residual  Sacks 

After  the  required  coimtry  sacks  are 
prepared,  residual  packages  must  be 
sacked  and  labeled  to  the  international 
exchange  office  as  directed  by  the  entry 
post  office.  Each  sack  must  be  labeled  as 
follows: 

Label  color:  Pink 
Format: 

Line  1:  International  exchange  office 
and  routing  ZIP  Code 

Line  2:  Contents  "AO"  and  "Mixed 
Working  Foreign" 

Line  3:  City  and  state  of  post  office  of 
mailing  and  ZIP  Code 

Example: 


FOREIGN  CTR  NJ  099 

AO  MIXED  WORKING  FOREIGN 

ALEXANDRIA  VA  22315 


the  Canadian  post  code  designations 
that  ate  specified  in  Exhibit  295.43  and 
labeled  in  the  following  manner: 
Label  color:  White  or  terra-cotta 
Format: 
Line  1:  Name  of  destination  office  in 
Canada  is  left-justified;  routing  ZIP 
Code  for  applicable  USPS  exchange 
office  is  right-justified 
Line  2:  Content  designation  "AO" 
Line  3:  City,  state,  and  ZIP  Code  of 

U.S.  post  office  of  mailing 
Example: 


Exhibit  295.432     Books  and  Sheet 
Music — All  Countries  (Except  Canada) 
Labeling  and  Routing  Information 

[Exhibit  not  included.  Same  as  former 
244.52.] 

-  295.44    Canadian  Sacks 

Sacks  of  books  or  sheet  music  for 
delivery  in  Canada  must  be  sorted  by 


OTTAWA  ON  FWD  099 

AO 

BETHESDAMD  20815 


Residual  mail  for  Canada  is  prepared 
under  295.422,  except  it  is  labeled  to  the 
local  concentration  center. 

Exhibit  295.44     Books  and  Sheet 
Music — Canada  Labeling  and  Routing 
Information 

[Exhibit  not  included.  Same  as  former 
244.53a.] 

295.45     Physical  Characteristics  and 
Requirements  for  Sacks 

Sacks  must  meet  these  requirements: 

a.  Maximum  Weight.  No  more  than  66 
pounds  of  mail  may  be  placed  in  any 
one  sack.  The  weight  of  tying,  wrapping, 
and  packaging  materials  is  included  in 
determining  the  weight  of  the  mail 
enclosed  in  a  sack. 

b.  Sacks.  Disposable  gray  plastic  sacks 
are  recommended;  however,  other 
appropriate  equipment  may  be  provided 
by  the  post  office. 

c.  Labels.  Handbook  PO-423, 
Requisitioning  Labels,  contains 
instructions  for  ordering  labels.  Mailers 
may  also  preprint  labels  if  they  are  of 
the  colors  specified  and  used  by  the 
Postal  Service. 

295.5     Customs  Forms  Required 

Printed  matter  known  to  be  dutiable 
in  the  country  of  destination  must  have 
a  green  customs  label  (PS  Form  2976) 
affixed  to  the  address  side  of  the 
articles.  (See  123  for  detailed 
requirements  for  customs 
documentation.)  This  requirement  is 
applicable  to  dutiable  printed  matter 
mailed  in  a  direct  sack  (M-bags). 

296  [Reserved] 

297  International  Customized  Mail 

297.1    Description 

International  Customized  Mail  (ICM) 
service  is  an  international  business  mail 
service  that  is  available  only  piusuant  to 
an  ICM  service  agreement  between  the 
Postal  Service  and  a  mailer  meeting  the 
requirements  in  297.2.  The  Postal 


Service  provides  ICM  service  on  a 
mailer-specific  basis  pursuant  to  the 
terms  and  conditions  stipulated  in  a 
particular  ICM  service  agreement. 

297.2  Qualifying  Mailers 

To  qualify  for  ICM  service,  a  mailer 
must  be  capable,  on  an  annualized 
basis,  of  either  (1)  tendering  at  least  1 
million  poimds  of  international  mail  to 
the  Postal  Service,  or  (2)  paying  at  least 
$2  million  in  international  postage  to 
the  Postal  Service.  The  mailer  must  also 
be  capable  of  tendering  all  of  its  ICM 
mail  to  the  Postal  Service. 

297.3  ICM  Service  Agreements 

Each  ICM  service  agreement  must  set 
forth  the  following: 

a.  The  term  of  the  agreement, 
including  any  renewal  options. 

b.  The  type  of  mail  to  be  tendered  by 
the  mailer. 

c.  The  destination  country  or 
covmtries. 

d.  The  services  to  be  provided  by  the 
Postal  Service,  including  any  speed-of- 
delivery  targets. 

e.  Minimum  volume  commitments  for 
each  service. 

f.  Postage  and  method  of  payment. 

t,  Weignt  and  size  limits. 
.  Preparation  requirements, 
i.  Makeup  requirements, 
j.  Any  other  ooligations  of  either 
party. 

k.  The  location  from  which  the  mailer 
is  required  to  tender  its  items  to  the 
Postal  Service. 

297.4  Postal  Bulletin  Notifications 

Within  30  days  of  entering  into  an 
ICM  service  agreement,  the  Postal 
Service  must  publish  the  following 
information  about  the  agreement  in  the 
Postal  Bulletin: 

a.  The  term  of  the  agreement, 
including  any  renewal  options. 

b.  The  type  of  mail  involved. 

c.  The  destination  country  or 
countries. 

d.  A  brief  description  of  each  of  the 
services  to  be  provided  by  the  Postal 
Service. 

e.  Minimum  volume  commitments  for 
each  service. 

f.  A  brief  description  of  any 
worksharing  to  be  performed  by  the 
mailer. 

g.  The  agreed-upon  rate  for  each 
service  at  the  volume  level  committed  to 
by  the  mailer. 

3     SPECL\L  SERVICES 

310    Certificate  of  Mailing 


letter-post,  post/postal  cards,  matter  for 
the  blind,  and  iminsiu-ed  parcel  post  or 
require  a  duplicate  of  an  original 
certificate  that  pertained  to  a  previously 
mailed  item.  A  certificate  of  mailing 
cannot  be  obtained  in  combination  with 
registered  mail,  insiued  parcel  post, 
recorded  delivery,  or  bulk  mailings  of 
200  pieces  or  more  that  bear  a  permit 
imprint. 
***** 

313     Fees 

313.1  Individual  Pieces 

The  fee  for  certificates  of  mailing  for 
ordinary  letter-post  and  ordinary  parcel 
post  is  $0.75  per  piece,  whether  the  item 
is  listed  individually  on  PS  Form  3817, 
Certificate  of  Mailing,  or  on  firm  mailing 
bills.  Additional  copies  of  PS  Form  3817 
or  firm  mailing  bills  are  available  for 
$0.75  per  page.  PS  Form  3877,  Firm 
Mailing  Book  for  Accountable  Mail,  or 
forms  printed  at  the  mailer's  expense 
may  be  used  for  certificates  of  three  or 
more  pieces  of  mail  of  any  class 
presented  at  one  time.  If  mailer-printed 
forms  are  used  instead  of  PS  Form  3877, 
these  forms  must  contain,  at  a 
minimiun,  the  same  information  as  PS 
Form  3877.  The  fee  is  $0.25  per  article. 

313.2  Bulk  Pieces 

Identical  pieces  of  ordinary  letter-post 
mail  that  are  paid  for  with  regular 
postage  stamps,  precanceled  stamps,  or 
meter  stamps  are  subject  to  the 
following  certificate  of  mailing  fees: 


Pieces 

Fee 

Up  to  1,000 

$3  50 

Each  additional  1 ,000  or  fraction 
Duplicate  copy  

.40 

.75 

312     Availability 

Customers  can  purchase  a  certificate 
of  mailing  when  they  send  unregistered 


320     Insurance 


322    Availability 

Insurance  is  available  only  for  parcel 
post  and  only  to  certain  countries.  See 
Individual  Coimtry  Listings.  Insurance 
is  not  available  for  letter-post  items. 
***** 

330    Registered  Mail 


332     Availability 

Customers  can  purchase  registered 
mail  service  when  they  send  letter-post, 
post/postal  cards,  and  matter  for  the 
blind.  Registered  mail  service  is  not 
available  in  combination  with  parcel 
post  or  M-bags  to  one  addressee.  See 
Individual  Country  Listings  for  country- 


specific  prohibitions  and  restrictions  on 
registered  mail  service  usage. 

333  Fees  and  Indemnity  Limits 

333.1  Registration  Fees 

The  registry  fee  for  all  countries  is 
$7.25. 

Exception:  See  the  Individual  Country 
Listing  for  Canada. 

***** 

334  Processing  Requests 

***** 

334.2  Marking 

The  accepting  clerk  must  enter  the 
following  endorsements  and  special 
markings  on  each  registered  item: 

a.  Affix  Label  200  as  noted  above.  All 
registered  mail  of  U.S.  origin  must  bear 
a  Label  200. 

[Items  b  and  c  are  unchanged.] 
***** 

334.3  Postmarking 

334.31     Placement 

Postmark  registered  items  twice  on 
the  back,  on  the  crossing  of  the  upper 
and  lower  flaps.  If  return  receipts  are 
used,  postmark  partially  on  the  receipt 
and  partially  on  the  flaps  of  the  letter. 
Items  sealed  on  the  address  side  must  be 
postmarked  on  the  address  side. 
***** 

334.33    Registered  Printed  Matter  or 
Small  Packets 

[Delete.] 

334.4  Sealing 

334.41    Sender's  Responsibility 

Senders  must  securely  seal  letter-post 
items  presented  for  registration.  *  *  * 
***** 

334.43     Registered  Printed  Matter  or 
Small  Packets 

[Delete.] 

***** 

340     Return  Receipt 

***** 

343     Fee 

The  fee  for  a  return  receipt  is  $1.50 
and  must  be  paid  in  addition  to  postage 
and  other  applicable  charges.  *   *   * 

***** 

350  Restricted  Delivery 

***** 

353    Fee 

Fee  is  $3.20  and  is  in  addition  to 
postage  and  other  applicable  fees. 

***** 

[Delete  sections  360,  370,  and  380. 
Renumber  385  as  360.] 


360    Recorded  Delivery 

***** 

362  Availability 

Recorded  delivery  service  is  available 
in  conjunction  with  the  mailing  of 
letter-post  items,  post/postal  cards, 
aerogrammes,  matter  for  the  blind,  and 
M-bags.  Recorded  delivery  is  not 
available  to  all  countries.  See  the 
Individual  Country  Listing. 

363  Recorded  Delivery  Fee 

The  recorded  delivery  fee  is  $1.90  and 
is  in  addition  to  postage  and  other 
special  service  fees,  if  applicable. 
***** 

[Renumber  390,  Supplemental 
Services,  as  370.] 

370    Supplemental  Services 


371  International  Money  Orders 

***** 

371.3    Fees 

There  are  two  fees  for  international 
money  orders: 

a.  The  fee  for  money  orders  payable 
in  countries  that  accept  the  pink 
International  Postal  Money  Order  Form 
(MPl)  is  $3.25  per  money  order.  *   *   * 

[Item  b  is  unchanged.] 
*        *        *        *        * 

372  International  Reply  Coupons 

***** 

372.3     Selling  Price  and  Rate  of 
Exchange 

a.  The  selling  price  of  a  reply  coupon 
in  the  United  States  is  $1.75.  *   *   * 

b.  International  reply  coupons 
purchased  in  foreign  countries  are 
exchangeable  at  U.S.  post  offices  toward 
the  purchase  of  postage  stamps,  postage 
meter  stamps,  postage  validation 
imprinter  (PVI)  labels,  and  embossed 
stamped  envelopes  (including 
aerogrammes)  at  the  rate  of  $0.80  per 
coupon,  irrespective  of  the  country    * 
where  they  were  purchased. 


373    International  Business  Reply 
Service 


373.4     Fees 

The  fees  for  IBRS  are  as  follows: 

a.  Envelopes  up  to  2  ounces:  $1.20. 

b.  Cards:  $0.80. 

Note:  The  fee  for  each  returned  IBRS 
envelope  and  card  includes  the  per  piece 
charge  that  is  applied  to  domestic  business 
reply  and  subject  to  QBRM  accounting 
procedures.  It  is  not  necessary  for  the  sender 
to  obtain  a  separate  international  business 
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reply  permit  to  have  IBRS  items  processed 
through  their  advance  deposit  account. 


4    TREATMENT  OF  OUTBOUND 
MAIL 

***** 

420    Shortpaid  and  Unpaid  Mail 

***** 

422.2     No  Return  Address 

-ft 

422.21     Letter-Post  and  Postcards 

Unpaid  letter-post  and  postcards  with 
no  return  address  must  be  forwarded  to 
the  appropriate  exchange  office.  *  *  * 
***** 

423     Shortpaid  Mail 

423.2     Exceptions 

***** 

423.21  Letter-Post  and  Postcards 

Shortpaid  letter-post  and  postcards 
with  no  return  address  must  be 
forwarded  to  the  exchange  office. 
Imprint  with  stock  rubber  stamp  R- 
1300-4,  Postage  Due  *   *   *  Cents.  Do 
not  enter  the  amoimt  of  the  deficiency. 

Exception:  For  shortpaid  letter-post 
and  postcards  to  Canada  having  no 
return  address,  enter  double  the  amount 
of  the  deficiency. 

423.22  Printed  matter  and  Small 
Packets 

(Delete.] 

423.23  Parcels 

[Renimiber  as  423.22.] 

423.24  Global  Express  Mail 
Shipments 

[Renimiber  as  423.23.] 

***** 

430    Improperly  Prepared  Mail 

***** 

433  Oversized  Cards 

Return  oversized  cards  (those 
exceeding  9V4  x  4%  inches)  to  the 
sender.  If  the  sender  is  unknown, 
dispatch  cards  to  the  exchange  office. 

434  Reply-Paid  Cards 

a.  Reply-paid  cards,  except 
International  Business  Reply  items,  are 
not  accepted  as  international  mail. 

[Item  b  is  imchanged.] 

***** 

440     Special  Services  Mail 

***** 

442     Special  Delivery 

[Delete.] 

***** 


443     Special  Handling 

[Delete.] 
***** 

5    NONPOSTAL  EXPORT 
REGULATIONS 

***** 

550    Dried  Whole  Eggs 

***** 

552    Charges 

A  charge  of  $0.75  will  be  made  for 
each  certificate  of  mailing,  or  for  each 
package  if  a  single  certificate  covers 
more  than  one  package.  *  *  * 

***** 

560  Tobacco  Seeds  and  Tobacco 
Plants 


562    Charges 

A  charge  of  $0.75  will  be  made  for 
each  permit  presented  by  the  sender  and 
for  each  package  when  a  single  permit 
covers  more  than  one  package.  *  *  * 

***** 

7    TREATMENT  OF  INBOUND  MAIL 

711     Customs  Examination  of  Mail 
Believed  to  Contain  Dutiable  or 
Prohibited  Articles 


711.3     Examination  of  Registered  Mail 
and  Sealed  Letters 

The  postmaster  or  other  designated 
employee  must  be  present  when 
registered  mail  and  sealed  letters 
(except  unregistered  sealed  letter  mail 
bearing  a  green  customs  label)  are 
opened  by  customs  officers  for 
examination.  After  customs  treatment, 
the  customs  officer  will  repack  and 
reseal  the  mail. 


712    Customs  Clearance  and  Delivery 
Fee 


712.3  Amount  of  USPS  Fee 

The  USPS  fee  for  customs  clearance 
and  delivery  for  each  dutiable  item  is 
$4.50. 

***** 

713    Treatment  of  Dutiable  Mail  at 
Delivery  Office 

***** 

713.4  Payment  of  Duty 

***** 

713.43    Registration  of  Items  to  be 
Returned  to  the  United  States 


713.432    Certification  by  Postal  Service 
Personnel 

[In  item  c,  change  "$0.50"  to 
"$0.75."] 
***** 

730  Shortpaid  Mail  to  the  United 
States 

731  Computation  of  Postage  Due 

a.  [Unchanged.] 

b.  [Change  "$0.42"  to  "$0.45."] 

c.  [Unchanged.] 

d.  [Unchanged.] 

***** 

740    Irregular  Mail 

***** 

[Delete  742.  Renumber  743,  744,  and 
745  as  742,  743,  and  744,  respectively.] 

742    Stamps  Not  Affixed 

***** 

750    Special  Services 

***** 

[Delete  755  and  756.  Renumber  757  as 
755.] 

755     Recorded  Delivery 

***** 

[Delete  760.  Renumber  770  through 
790  as  760  through  780,  respectively.] 

760     Forwarding 

***** 

762     Mail  of  Domestic  Origin 

***** 

762.2    Undeliverable  Domestic  Mail 
Bearing  U.S.  Postage  and  a  Foreign 
Return  Address 

a.  [Unchanged.] 

b.  [Unchanged.] 

c.  [Change  "letter  class"  to  "First- 
Class."] 

d.  [Unchanged.] 
****** 

770    Undeliverable  Mail 


771     Mail  of  Domestic  Origin 


771.5    Return  Charges  for  Letter-Post 
Mail 

The  following  charges  must  be 
collected  from  the  sender  for  mail 
retimied  to  the  United  States  by  foreign 
postal  services: 

a.  The  return  charge  paid  by 
publishers  or  registered  news  agents 
who  originally  mailed  publishers' 
periodicals  to  Canada  is  the  same  as  the 
economy  (siuiace)  letter-post  postage 
rate  for  an  item  of  the  same  weight 
mailed  from  the  United  States  to 


Canada.  The  airmail  letter-post  rate  may 
be  used  if  it  is  less  than  the  economy 
letter-post  rate.  See  Individual  Country 
Listings  for  fees. 

b.  [Unchanged.] 

c.  [Unchanged.]  • 

d.  For  economy  letter-post  the  return 
charge  is  the  same  as  economy  (surface) 
letter-post  postage  rate  for  an  item  of  the 
same  weight  mailed  from  the  United 
States  to  the  original  country  of 
destination.  The  airmail  letter-post  rate 
may  be  used  if  it  is  less  than  the 
economy  letter-post  rate.  See  the 
Individual  Coimty  Listings  for  fees. 

e.  [Unchanged.] 
***** 

772     Mail  of  Foreign  Origin 
772.1     Marking 


772.14    Method  of  Return 

Undeliverable  airmail  letters  and 
cards  and  all  letter-post  items  marked 
"PRIORITY"  are  returned  to  origin  by 
air.  All  parcels  and  other  items  are 
returned  by  siu-face.  Any  "AIRMAIL"  or 
"PAR  AVION"  endorsements  or  label 
must  be  obliterated  on  undeliverable 
items  returned  by  surface. 


772.4    Storage  Charges 

[Delete.] 

*****  ,         .. 

9    INQUIRIES,  INDEMNITIES,  AND 
REFUNDS 

***** 

920    Inquiries  and  Claims 

***** 

922    Filing  of  Inquiries 

922.1  Time  Limits 

Inquiries  concerning  letter-post  mail 
and  parcel  post  are  accepted  within  six 
months  from  the  day  following  the  date 
of  mailing. 

***** 

928    Processing  Inquiries 

***** 

928.2  Mail  Exchanged  With  Countries 
Other  Than  Canada 

928.21     Forms  Used 

928.211     PS  Form  542,  Inquiry  About  a 
Registered  Article  or  an  Insured  Parcel 
or  an  Ordinary  Parcel 


d.  The  loss,  rifling,  damage,  or  delay 
of  outbound  or  inboimd  ordinary  letter- 
post  mail. 


928.3    Mail  Exchanged  With  Canada 


928.35    Recorded  Delivery  Service 

For  inquiries  related  to  the  lo«s,  total 
damage,  or  rifling  of  letter-post  and 
matter  for  the  blind  items  for  which  the 
recorded  delivery  fee  has  been  paid: 

***** 

940  Postage  Refunds 

941  Postage  Refunds  for  Letter-Post 
and  Parcel  Post 

941.1     General 

A  refund  may  be  made  when  postage, 
special  service  fees,  or  other  charges 
have  been  paid  on  letter-post  and  parcel 
post  items: 


Stanley  F.  Mires, 

Chief  Counsel ,  Legislative. 

[FR  Doc.  00-30809  Filed  12-7-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

NATIONAL  OCEANIC  AND 
ATMOSPHERIC  ADMINISTRATION 

15  CFR  Part  930 

[Docket  No.  990723202-0338-02] 

RIN  0648-AM88 

Coastal  Zone  Management  Act  Federal 
Consistency  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Final  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
revises  the  regulations  implementing 
the  federal  consistency  provision  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA).  The  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990, 
enacted  November  5,  1990.  as  well  as 
the  Coastal  Zone  Protection  Act  of  1996, 
enacted  June  3,  1996.  amended  and 
reauthorized  the  CZMA.  Among  the 
amendments  were  revisions  to  the 
federal  consistency  requirement 
contained  in  section  307  of  the  CZMA. 
Ciurent  federal  consistency  regulations 
were  promulgated  in  1979  and  are  in 
need  of  revision  after  20  years  of 
implementation.  The  piu-pose  of  this 
final  rule  is  to  make  such  revisions. 
DATES:  Effective  January  8.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Kaiser,  Federal  Consistency 
Coordinator.  Office  of  Ocean  and 
Coastal  Resource  Management  (N/ 
ORM3),  1305  East-West  Highway.  11th 
Floor,  Silver  Spring.  MD  20910. 
Telephone:  301-713-3155,  extension 
144. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  final  rule  is  issued  imder  the 
authority  of  the  CZMA.  16  USC  1451  et 
seq. 

n.  Background 

The  following  terms  are  defined  for 
the  purpose  of  this  preamble: 

The  term  "management  program" 
means  the  objectives,  policies  and  other 
requirements  of  a  State  coastal 
management  program  that  has  been 
federally  approved  by  NOAA,  piusuant 
to  CZMA  §  306. 

The  term  "State  agency"  means  the 
designated  federal  consistency  agency 
for  a  particular  management  program. 


The  term  "consistency 
determination"  means  the 
determination  provided  by  a  Federal 
agency  to  a  State  agency  for  a  Federal 
agency  activity  under  CZMA  §  307(c)(1) 
that  the  Federal  agency  determines  will 
have  reasonably  foreseeable  effects  on 
any  land  or  water  use  or  natural 
resource  of  a  State's  coastal  zone  (such 
effects  are  also  referred  to  as  "coastal 
effects"  or  "effects  on  any  coastal  use  or 
resource"). 

The  term  "negative  determination" 
means  the  determination  provided  by  a 
Federal  agency  to  a  State  agency  for  a 
Federal  agency  activity  under  CZMA 
§  307(c)(1)  that  the  Federal  agency 
determines  will  not  have  reasonably 
foreseeable  coastal  effects. 

The  term  "consistency  certification" 
means  the  certification  provided  by  an 
applicant  for  a  federal  approval  under 
CZMA  §  (c)(3)  or  a  State  agency's  or 
local  government's  certification  imder 
CZMA  §  307(d). 

The  term  "concurrence"  means  a 
State  agency's  approval  of  a  consistency 
determination,  negative  determination, 
or  consistency  certification. 

The  term  "objection"  means  a  State 
agency's  disagreement/disapproval  of  a 
consistency  determination,  negative 
determination,  or  consistency 
certification. 

The  term  "enforceable  policy"  means 
a  policy  that  is  legally  binding  under 
State  law  and  is  part  of  that  State's 
management  program. 

The  term  "maximimi  extent 
practicable"  means  that  Federal 
'  agencies  must  conduct  their  activities 
under  CZMA  §  307(c)(1)  in  a  manner 
that  is  fully  consistent  with  the 
enforceable  policies  of  a  management 
program,  unless  prohibited  from  full 
consi^ency  by  the  requirements  of 
federal  law  applicable  to  the  activity. 

The  CZMA  was  enacted  to  develop  a 
national  coastal  management  program 
that  comprehensively  manages  and 
balances  competing  uses  of  and  impacts 
to  any  coastal  use  or  resource.  The 
national  coastal  management  program  is 
implemented  by  individual  State 
management  programs  in  partnership 
with  the  Federal  Government.  The 
CZMA  federal  consistency  requirement, 
CZMA  §  307,  requires  that  Federal 
agency  activities  be  consistent  to  the 
maximiun  extent  practicable  with  the 
enforceable  policies  of  a  management 
program.  The  federal  consistency 
requirement  also  requires  that  non- 
federal activities  requiring  federal 
permits,  licenses  or  that  receive  federal 
financial  assistance,  be  fully  consistent 
with  a  State's  federally  approved 
management  program.  The  federal 
consistency  requirement  is  an  important 


mechanism  to  address  coastal  effects,  to 
ensiu-e  federal  consideration  of  State 
management  programs,  and  to  avoid 
conflicts  between  States  and  Federal 
agencies  by  fostering  early  consultation 
and  coordination. 

Congress  strongly  re-emphasized  the 
importance  of  consistency  in  the  CZMA 
amendments  of  1990  and  specifically 
endorsed  long-standing  requirements  of 
the  CZMA  consistency  regulations. 
Thus,  in  making  regulatory  changes 
NOAA  has  been  careful  to  adhere  to 
statutory  requirements  and  has  given 
deference  to  the  long-standing 
consistency  provisions  that  comport 
with  new  statutory  requirements.  The 
implementation  of  consistency  by  the 
States  and  Federal  agencies  and 
guidance  by  NOAA,  especially  in  the 
past  few  years,  for  the  most  part  has 
been  based  on  reasonableness, 
objectivity,  collaboration  and 
cooperation.  The  strength  of  revised 
regulations  and  State-Federal 
interaction  needs  to  further  these  goals 
and  be  solidly  grounded  in  the  statute 
and  long-standing  usage.  With  that  in 
mind,  aside  fi-om  the  revisions  required 
by  the  changes  to  the  CZMA.  it  is  not 
NOAA's  intent  to  fundamentally  change 
or  "weaken"  the  consistency 
requirement.  NOAA's  intent  is  to  clarify 
certain  sections,  provide  additional 
guidance  where  needed,  and  provide 
States  and  Federal  agencies  with  greater 
flexibility  for  Federal-State  coordination 
and  cooperation. 

m.  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990 

This  final  rule  codifies  changes  made 
to  CZMA  §  307  in  1990.  The  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990  (CZARA)  (Pub.  L.  No.  101-508) 
amended  the  CZMA  to  clarify  that  the 
federal  consistency  requirement  applies 
when  any  federal  activity,  regardless  of 
location,  affects  any  land  or  water  use 
or  natural  resource  of  the  coastal  zone. 
This  new  "effects"  language  was  added 
by  the  CZARA  to  replace  previous 
language  that  referred  to  activities 
"directly  affecting  the  coastal  zone," 
establishing: 

a  generally  applicable  rule  of  law  that  any 
federal  agency  activity  (regardless  of  its 
location)  is  subject  to  [the  consistency 
requirement]  if  it  will  affect  any  natural 
resources,  land  uses,  or  water  uses  in  the 
coastal  zone.  No  federal  agency  activities  are 
categorically  exempt  from  this  requirement. 

H.R.  Conf.  Rep.  No.  964.  101st  Cong.. 
2d  Sess.  968-975,  970  (hereinafter 
Conference  Report).  The  focus  of  the 
Federal  agency's  evaluation  should  be 
on  coastal  effects,  not  on  the  nature  of 
the  activity.  The  Conference  Report 


provides  further  clarification  on  the 
scope  of  the  effects  test: 

The  question  of  whether  a  specific  federal 
agency  activity  may  affect  any  natural 
resource,  land  use,  or  water  use  in  the  coastal 
zone  is  determined  by  the  federal  agency. 
The  conferees  intend  this  determination  to 
include  effects  in  the  coastal  zone  which  the 
federal  agency  may  reasonably  anticipate  as 
a  result  of  its  action,  including  cumulative 
and  secondary  effects.  Therefore,  the  term 
"affecting"  is  to  be  construed  broadly, 
including  direct  effects  which  are  caused  by 
the  activity  and  occur  at  the  same  time  and 
place,  and  indirect  effects  which  may  be 
caused  by  the  activity  and  are  later  in  time 
or  farther  removed  in  distance,  but  are  still 
reasonably  foreseeable. 

Id.  at  970-71.  These  changes  reflect 
an  unambiguous  Congressional  intent 
that  all  Federal  agency  activities 
meeting  the  "effects"  test  are  subject  to 
the  CZMA  consistency  requirement;  that 
there  are  no  exceptions  or  exclusions 
fi-om  the  requirement  as  a  matter  of  law; 
and  that  the  "uniform  threshold 
standard"  requires  a  factual 
determination,  based  on  the  effects  of 
such  activities  on  the  coastal  zone,  to  be 
applied  on  a  case-by-case  basis.  Id.;  136 
Cong.  Rec.  H  8076  (Sep.  26,  1990). 

Otner  changes  made  to  the  CZMA  by 
the  CZARA  include  the  addition  of 
§  307(c)(1)(B)  which,  under  certain 
circumstances,  authorizes  the  President 
to  exempt  a  specific  Federal  agency 
activity  if  the  President  determines  that 
the  activity  is  in  the  paramovmt  interest 
of  the  United  States.  This  section  does 
not  require  implementing  regulations. 
The  CZARA  also  makes  clear  the 
requirement  that  Federal  agency 
activities  and  federal  license  or  permit 
and  federal  assistance  activities  must  be 
consistent  with  the  enforceable  policies 
of  management  programs.  Finally,  the 
CZARA  made  technical  and  conforming 
changes  to  the  other  existing  federal 
consistency  requirements  of  CZMA 
§§  307(c)(3)(A)  and  (B),  and  307(d)  for 
the  purpose  of  conforming  these 
existing  sections  with  changes  made  to 
§  307(c)(1). 

IV.  CZARA  and  Secretary  of  the  Interior 
v.  CaUfomia,  464  U.S.  312  (1984) 

In  1984,  the  Supreme  Com!  held  that 
outer  continental  shelf  (OCS)  oil  and  gas 
lease  sales  by  the  Department  of  the 
Interior's  Minerals  Management  Service 
were  not  activities  subject  to  the  CZMA 
consistency  requirement  as  the  lease 
sales  did  not  directly  affect  the  coastal 
zone.  Secretary  of  the  Interior  v. 
California,  464  U.S.  312  (1984).  hi 
amending  the  CZMA  federal 
consistency  section  in  1990,  Congress 
overturned  the  effect  of  the  decision  in 
Secretary  of  the  Interior  and  made  it 
clear  that  OCS  oil  and  gas  lease  sales  are 


subject  to  the  consistency  requirement. 
Conference  Report  at  970.  Congress  also 
intended  this  change  to  clarify  that 
other  federal  activities  (in  or  outside  the 
coastal  zone)  in  addition  to  OCS  oil  and 
gas  lease  sales  are  subject  to  the  federal 
consistency  requirement.  The  remainder 
of  the  consistency  discussion  in  the 
Conference  Report  makes  this  clear  as 
does  similar  discussion  in  the 
Congressional  Record,  136  Cong.  Rec.  H 
8068  (Sep.  26, 1990)  [hereinafter 
Congressional  Record]  (incorporated 
into  the  Conference  Report,  see 
Conference  Report  at  975). 

Changes  to  the  consistency  section 
clarify  that  any  federal  activity  is  subject 
to  the  consistency  requirement 
(regardless  of  location)  if  coastal  effects 
are  reasonably  foreseeable,  and  that 
there  are  no  categorical  exemptions. 
Conference  Report  at  970.  The 
discussion  in  the  Conference  Report  on 
whether  to  list  other  federal  activities 
that  are  subject  to  the  consistency 
requirement,  e.g.,  activities  imder  the 
Ocean  Dumping  Act,  further  clarifies 
that  no  federal  activities  are 
categorically  exempt  and  that  the 
determination  of  whether  consistency 
applies  is  a  case-by-case  analysis  based 
on  reasonably  foreseeable  effects  on  any 
coastal  use  or  resource.  See  Conference 
Report  at  971. 

The  Congressional  Record  sheds 
fiulher  light  on  the  intent  and  the  scope 
of  Congress'  rejection  of  Secretary  of  the 
Interior.  Congress  not  only  rejected 
Secretary  of  the  Interior,  but  eliminated 
the  "'shadow  effect"  of  the  Court's 
decision  (i.e.,  its  potentially  erosive 
effect  on  the  application  of  the  federal 
consistency  requirements  to  other 
Federal  agency  activities)  *  *  *  and 
also  to  dispel  any  doubt  as  to  the    • 
applicability  of  this  requirement  to  all 
federal  agency  activities  that  meet  the 
standard  [i.e.,  the  effects  test]  for 
review."  Congressional  Record  at  H 
8076. 

Thus,  the  application  of  the 
consistency  requirement  is  not 
dependent  on  the  type  of  activity  or 
what  form  the  activity  takes  (e.g., 
rulemaking,  regulation,  physicsd 
alteration,  plan).  Consistency  applies 
whenever  a  federal  activity  initiates  a 
series  of  events  where  coastal  effects  are 
reasonably  foreseeable.  See  H.R.  Rep. 
No.  1012,  96th  Cong..  2d  Sess.  4382. 
The  CZMA.  the  Conference  Report,  and 
NOAA  regulations  are  specifically 
written  to  cover  a  wride  range  of  federal 
functions.  The  only  test  for  whether  a 
Federal  agency  fimction  is  a  Federal 
agency  activity  subject  to  the 
consistency  requirement  is  an  "effects 
test."  Whether  a  particular  federal 


action  affects  the  coastal  zone  is  a 
factual  determination. 

V.  Coastal  Zone  Protection  Act  of  1996 

On  Jime  3,  1996,  the  President  signed 
mto  law  the  Coastal  Zone  Protection  Act 
of  1996  (CZPA).  Pub.  L.  No.  104-150. 
Section  8  of  the  CZPA  addresses  the 
Secretarial  override  process  whereby  the 
Secretary  of  Commerce  may  override  a 
State's  consistency  objection  to  a  federal 
permit,  license  or  fimded  project. 
Specifically,  CZPA  section  8  requires 
the  Secretary  to  publish  a  notice  in  the 
Federal  Re^ster  indicating  when  the 
decision  record  in  a  consistency  appeal 
has  closed.  No  later  than  90  days  after 
the  date  of  publication  of  this  notice,  the 
Secretary  is  required  to  issue  a  final 
decision  or  publish  another  notice  in 
the  Federal  Register  detailing  why  the 
decision  cannot  be  issued  within  the  90- 
day  period.  In  the  latter  case,  the 
Secretary  is  required  to  issue  a  decision 
no  later  than  45  days  after  the  date  of 
the  publication  of  the  notice.  This  final 
rule  makes  conforming  changes  in  the 
Secretarial  override  regulations 
contained  in  subpart  H  of  part  930. 

VI.  Purpose  of  This  Final  Rulemaking 

A  proposed  rule  to  revise  portions  of 
the  federal  consistency  regulations  was 
published  on  April  14.  2000  (65  Fed. 
Reg.  20269-20302).  The  purpose  of  this 
final  rule  is  to  codify  the  1990  and  1996 
statutory  changes  to  CZMA  §  307,  and  to 
update  the  federal  consistency 
regulations  after  20  years  of 
implementation  by  NOAA.  States  and 
Federal  agencies.  This  final  rule  is  also 
the  result  of  a  two  year  informal  effort 
by  NOAA  to  work  with  Federal 
agencies,  State  agencies,  and  other 
interested  parties  to  identify  issues  and 
obtain  comments  on  draft  proposed 
revisions  to  the  regulations.  Thus,  this 
final  rule  has  already  undergone 
substantial  review  and  modification  by 
Federal  agencies.  State  agencies  and 
other  interested  parties. 

Vn.  Section-by-Section  Discussion  of 
Final  Changes  and  Response  to 
Comments  on  the  Proposed  Rule 

Throughout  part  930  NOAA  makes  a 
number  of  minor  revisions,  as  well  as  a 
number  of  revisions  that  will  implement 
the  CZARA  and  the  CZPA.  The  minor 
revisions  include  changes  that  will 
update  the  regulations  and  make  them 
easier  to  use.  The  following  is  a  section- 
specific  discussion  of  some  of  these 
changes,  as  well  as  changes  that  will 
implement  the  CZARA  and  the  CZPA. 
In  addition,  there  were  numerous 
conunents  on  the  proposed  rule  and 
NOAA.  These  comments  are 
smnmarized  under  the  relevant  sections 
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below  along  with  NOAA's  response. 
While  many  commenters  suggested 
changes  to  the  regulations,  these  same 
Federal  agencies.  State  agencies  and 
others  provided  comments  that  noted 
the  importance  of  and  the 
improvements  to  the  regulations,  and 
the  need  to  finalize  the  regulations. 
NOAA  greatly  appreciates  these 
comments  and  the  assistance  that  the 
Federal  agencies.  State  agencies  and 
other  interested  parties  have  provided  to 
NOAA  over  the  past  three  years  to 
develop  these  revised  regulations. 
Because  of  the  niunber  of  chemges  made 
to  the  regulations,  15  CFR  part  930  is 
published  in  its  entirety  in  this  Federal 
Register  notice. 

Subpart  A — General  Information 

Minor  changes  are  made  to  clarify  that 
the  obligations  imposed  by  the 
regulations  are  for  State  agencies  as  well 
as  for  Federal  agencies  and  other 
parties,  and  to  clarify  that  the  piupose 
of  the  regulations  is  to  address  both  the 
need  to  ensure  consistency  of  federal 
actions  affecting  any  coastal  use  or 
resource  with  the  enforceable  policies  of 
management  programs  and  the 
importance  of  federal  programs. 
Changes  are  made  to  encourage  State 
agencies  and  Federal  agencies  to 
coordinate  as  early  as  possible,  and  to 
allow  State  agencies  and  Federal 
agencies  to  mutually  agree  to 
consistency  procedures  different  from 
those  contained  in  the  regulations, 
providing  that  public  participation 
requirements  are  still  met  and  that  all 
relevant  management  program 
enforceable  policies  are  considered. 
Minor  editorial  changes  are  not 
individually  identified  in  the  section- 
by-section  analysis. 

Section  930.1(c).  One  commenter 
claimed  that  the  proposed  rule 
complicates  rather  than  simplifies  the 
administrative  process.  NOAA  does  not 
agree.  The  rule  clarifies  existing  NOAA 
policy  that  State  agencies.  Federal 
agencies  and  applicants  may  mutually 
agree  to  augment  or  replace  the 
requirements  of  the  consistency 
regulations  with  other 
intergovernmental  coordination  efforts, 
so  long  as  public  participation 
requirements  are  met  and  the  State 
agency  is  adequately  enforcing  its 
management  program.  Such 
intergovernmental  coordination  efforts 
may  be  more  efficient  and  effective  for 
the  particular  State  and  specific  activity. 
Most  States  already  have  procedures  to 
simplify  and  coordinate  their 
consistency  and  other  permit  reviews. 
In  addition,  NOAA's  changes  improve 
the  clarity  of  some  sections  that  are 
currently  cause  for  confusion.  This 


increased  clarity  will  provide  a  more 
predictable  and  better  understood 
process. 

Another  commenter  noted  that  public 
participation  is  an  important  element  of 
the  CZMA  and  should  receive  a  high 
priority  in  the  regulation.  NOAA  agrees 
and  has  made  the  last  parenthetical  in 
subsection  (c)  a  clause  within  the 
sentence. 

Section  930.1(e).  One  State 
commented  that  the  section  should 
retain  reference  to  objectives  of 
management  programs,  and  not  just  to 
enforceable  policies.  NOAA  disagrees. 
In  1990,  Congress  placed  great  emphasis 
on  the  need  for  State  agency  consistency 
decisions  to  be  based  on  enforceable 
policies.  See  CZMA  §  304(6a), 
Conference  Report  at  972.  The  CZMA 
was  changed,  in  part,  to  expressly 
require  consistency  with  enforceable 
policies.  CZMA  §§  307(c)(1)  and 
{c)(3)(A).  Advisory  policies  are  still 
addressed  in  section  930.39(c).  The 
terms  objectives,  standards,  policies  and 
criteria  are  not  retained,  either  for  the 
reasons  stated  above,  or  because  they 
are  redundant  with  enforceable  policies. 

Sections  930.1(h)  and  (i)  are  removed. 
See  below  under  sections  930.132-134, 
and  subpart  I. 

Section  930.2  codifies  the 
requirement  for  public  participation  for 
all  types  of  consistency  reviews  which 
was  added  by  CZARA,  CZMA 
§  306(d)(14).  Environmental  groups 
commented  that  public  participation 
should  be  required  for  "negative 
determinations."  NOAA  disagrees. 
CZMA  §  306(d)(14)  requires  that  State 
agencies  provide  for  public 
participation  in  the  State  agencies' 
review  of  consistency  determinations 
(Federal  agency  activities),  and  other 
similar  decisions.  NOAA  believes  that 
this  provision  refers  to  consistency 
determinations  and  certifications  which 
are  submitted  for  activities  which  the 
project  proponent  reasonably  expects 
will  have  coastal  effects  and  where  State 
agency  review  is  required.  Where  a  State 
agency  decision  or  review  is  not 
required,  public  participation  is  not 
required.  State  agencies  are  required  to 
review  consistency  determinations  and 
certifications.  See  response  to  comment 
regarding  section  930.3.  Public  notice 
under  CZMA  §  306{d)(14)  is  not 
required  for  State  agency  review  of 
negative  determinations,  since  a  State 
agency  is  not  required  to  review,  and  in 
fact  may  never  review,  a  Federal 
■agency's  negative  determination,  which 
is  a  finding  of  no  coastal  effects.  The 
new  time  frames  for  State  agency  review 
of  negative  determinations  are  only 
provided  if  a  State  agency  decides  to 
review  a  negative  determination  and  to 


ensure  that  such  a  discretionary  review 
occurs  in  a  timely  manner.  If  a  Federal 
agency  were  to  agree  that  coastal  effects 
are  reasonably  foreseeable  and  that  its 
negative  determination  was  not  correct, 
then  the  Federal  agency  would  submit 
a  consistency  determination  pursuant  to 
subpart  C,  which  would  be  subject  to 
public  comment. 

Section  930.3  was  formerly  located  at 
section  930.145.  Two  State  commenters 
said  that  this  section  misconstrues  the 
CZMA  claiming  that  State  agency 
implementation  of  federal  consistency  is 
not  required,  but  is  discretionary. 
NOAA  does  not  agree.  Another 
commenter  recommended  that  the 
regulations  allow  citizens  to  petition 
NOAA  if  a  citizen  believes  a 
management  program  is  not  being 
implemented.  The  conmients  regarding  . 
State  agency  obligation  to  perform 
consistency  reviews  incorrectly 
interprets  CZNiA  program  development, 
approval  and  continuing  review 
requirements;  the  "presumption" 
language  in  CZMA  §  307;  and  ignores 
the  public  participation  requirement 
added  by  Congress  in  1990.  A  coastal 
State  voluntarily  participates  in  the 
CZMA  program.  However,  to  obtain 
management  program  approval  a  State 
must  develop  a  program  pursuant  to 
CZMA  and  NOAA  regulatory 
guidelines.  Further,  to  continue  to  have 
an  approvable  program,  the  coastal  State 
must  adhere  to  CZMA  and  NOAA 
regulatory  implementation  requirements 
and  must  implement  its  federally- 
approved  management  program.  NOAA 
monitors  such  implementation  through 
the  CZMA  §  312  evaluation  process. 
Federal  consistency  is  one  of  the 
requirements  that  a  State  must 
implement.  If  a  State  is  not  reviewing 
federal  activities  for  consistency  and 
allowing  the  public  to  comment  on  the 
State's  reviews,  then  the  State  is  not 
adequately  implementing  its  federally- 
approved  management  program. 

■The  CZMA  contains  numerous 
sections  that  are  part  of  the  requirement 
for  States  to  implement  federal 
consistency  if  the  States  want  to 
maintain  an  approvable  program.  For 
example,  CZMA  §  306(d)  requires  States 
to  implement  federally-approved 
management  programs,  particularly 
§§  306(d)(1)  (management  program 
adopted  pursuant  to  NOAA  regulations), 
§  306(d)(2)(D)  (identification  of  the 
means  by  which  the  State  will  exert 
control  over  coastal  uses),  and 
§  306(d)(2)(F)  (the  organizational 
structure  used  to  implement  the 
management  program) . 

Moreover  CZMA  §  312(a)  requires  the 
Secretary  to  evaluate  State  programs  to 
ensure  that  a  State  has  adequately 


"implemented  and  enforced"  its 
program.  If  the  State  is  not  adequately 
implementing  and  enforcing  its  program 
the  Secretary  may  suspend  the  State's 
grant  for  non-compliance,  CZMA 
§  312(c)(1),  and  require  the  State  to  take 
necessary  actions  to  remedy  the  non- 
compliance, CZMA  §  312(c)(2)(A).  If  the 
State  does  not  remedy  the  non- 
compliance, then  the  Secretary  may 
withdraw  program  approval.  CZMA 
§  312(d).  A  State  cannot  adequately 
implement  its  management  program 
unless  the  State  ensures,  through  federal 
consistency,  that  federal  activities  are 
consistent  with  the  State's  enforceable 
policies.  For  instance,  one  State  waived 
consistency  on  numerous  projects  due 
to  a  State  statute  that  required  the  State 
to  issue  all  State  decisions  within  90 
days  or  the  State's  permission  is 
presumed.  NOAA  identified  this  as  a 
management  program  implementation 
problem  and  required  the  State,  to  "seek 
administrative  or  regulatory 
mechanisms  that  ensxu^es  consistency  is 
separate  from  issuance  of  a  permit  by 
default,  or  ensure  consistency  is 
conducted  within  the  90-day  permit 
review  period."  OCRM/NOAA, 
Evaluation  Findings  for  the  New  Jersey 
Coastal  Management  Program  for  the 
Period  from  September  1991  through 
November  1994,  at  30  (June  1995).  As  a 
result,  the  State  clarified  the  application 
of  the  90-day  statute  and  took  steps  to 
complete  its  consistency  reviews  within 
the  90-day  State-imposed  period.  NOAA 
followed  up  on  this  issue  in  the  State's 
next  evaluation  and  required  the  State 
to  provide  an  explanation  of  how  it  is 
enforcing  its  program  in  light  of  the  90- 
day  State  statute.  OCRM/NOAA, 
Evaluation  Findings  for  the  New  Jersey 
Coastal  Management  Program  for  the 
Period  from  December  1994  through 
November  1997,  at  23  (April  1998). 

In  1990  Congress  added  CZMA 
§  306(d)(14)  which  requires  States  to 
provide  for  public  participation  in  a 
State's  review  of  federal  consistency 
determinations  and  other  consistency 
decisions  by  a  State.  Thus,  if  a  State 
agency  receives  a  consistency 
determination  fi-om  a  Federal  agency, 
the  State  cannot  simply  waive 
consistency  review.  The  State  agency 
must  provide  for  public  comment  on  a 
State  review  to  either  concur  with  or 
object  to  the  determination.  In  addition, 
the  State  must  implement  its  program 
and  caimot  do  so  if  it  ignores  federal 
activities  under  CZMA  §  307,  which 
will  affect  the  State's  coastal  uses  or 
resources. 

CZMA  §  307  also  specifies  that  State's 
must  implement  its  program  through 
federal  consistency.  For  instance, 
§  307(c)(3)(A)  provides  that  States 


"shall"  establish  procedures  for  public 
participation  and  "shall"  notify  Federal 
agencies  and  applicants  of  its 
concmrence  or  objection.  The 
"presumption"  of  a  State  agency's 
concmrence  in  the  CZMA  and  NOAA's 
regulations  is  not  an  indication  of  State 
agency  discretion  to  be  non-responsive. 
The  "presmnption"  of  concurrence  is  to 
ensure  that  consistency  reviews  occur  in 
a  timely  fashion  by  providing  a  penalfy 
to  the  State  for  not  responding  within 
the  statutorily  specified  time  frames. 
Patterns  of  non-compliance  are 
remedied  through  the  CZMA  §  312 
evaluation  process,  as  described  above. 

NOAA's  regiilations  also  contain 
numerous  sections  requiring  States  to 
implement  their  federally-approved 
programs,  including  federal  consistency. 
For  example,  15  CFR  section  923.1(b) 
requires  States  to  comply  with  CZMA 
§§  306  and  307  for  program  approval; 
section  923.1(c)(6)  requires  States  to 
have  sufficient  means  to  implement  and 
ensure  conformance  writh  their 
management  programs  (which  includes 
their  federal  consistency  programs); 
section  923.1(c)(7)  mirrors  CZMA 
§  306(d)(14)  requiring  public 
participation  in  its  consistency  reviews; 
sections  923.40(a)  and  (b)  and  923.46 
require  States  to  have  the  organizational 
structiu^e  to  implement  their  programs; 
section  923.53  requires  a  State  to 
include  in  its  program  "the  procedures 
it  will  use  to  implement  the  Federal 
consistency  requirements.  *   *   *"; 
section  923.133(c)(l)(i)  requires  that  for 
continued  management  program 
approval  that  the  State  has 
"[ilmplemented  and  enforced  the 
[federally  approved  program.]"  and, 
tmder  section  923(c)(2)(i)(C),  the  State 
"is  effectively  carrying  out  the 
provisions  of  Federal  consistency." 
Finally,  the  criteria  for  invoking  interim 
sanctions  for  non-compliance,  imder 
sections  923.135(a)(3)(i)(A),  (D),  and  (E), 
include  "ineffective  or  inconsistent 
implementation  of  legally  enforceable 
policies,"  "ineffective  implementation 
(if  Federal  consistency  authority,"  and 
"inadequate  opportunity  for 
intergovernmental  cooperation  and 
public  participation"  including  input 
through  CZMA  §  306(d)(14)  (public 
input  into  consistency  decisions). 

Federal  consistency  is  an  integral  part 
of  ensuring  consistent  application  of 
State  enforceable  policies  to  all  entities, 
be  they  pubhc,  private,  local 
government  or  federal,  and  ensuring 
adequate  implementation  of  the  State's 
management  program,  and  as  such,  the 
statute,  the  regulations  and  agency 
practice  require  States  to  meet  the 
CZMA  §  307  federal  consistency 
requirements. 


As  for  the  comment  regarding  a 
process  for  citizen  notification  to  OCRM 
of  State  non-compliance,  the  CZMA 
already  contains  such  a  process  under 
the  section  312  program  evaluation 
process. 

Section  930.4  clarifies  the  use  by  State 
agencies  of  conditional  concurrences. 
Conditions  of  concurrence  should  not 
replace  State  objections  and  the 
identification  of  alternatives  for 
activities  that  the  State  agency  finds  are 
inconsistent  with  its  management 
program.  Since  conditional 
concurrences  could  seriously  weaken 
the  State  authority  granted  by  the  CZMA 
consistency  requirement,  this  rule  only 
allows  conditional  concurrences 
piursuant  to  the  following  criteria:  (1) 
Conditions  must  be  based  on  specific 
enforceable  policies,  (2)  the  applicant 
must  amend  its  federal  application,  and 
(3)  the  Federal  agency  approves  the 
application  as  amended  with  the  State 
conditions.  If  all  of  these  requirements 
are  not  met,  then  the  conditional 
concurrence  is  an  objection. 

Several  Federal  agencies,  many  State 
agencies  and  others  provided  comments 
either  in  support  of  or  against  this 
provision.  The  CZMA  does  not 
specifically  address  conditional 
concurrences.  The  CZMA  provides 
predictability  and  finalify  by  requiring 
the  State  agency  to  concur  or  object 
within  a  prescribed  time  period.  The 
CZMA  does  not  provide  the  State 
agency  with  the  authority  to  enforce  its 
conciurence  (or  conditions)  beyond  the 
State's  consistency  decision  deadline 
(e.g.,  six  months  for  licenses  or  permits). 
Once  a  State  agency  has  concurred,  even 
with  conditions,  the  State  agency  retains 
no  further  consistency  authority  over 
the  project  (imless  the  project  has 
changed  and  not  begim,  see  proposed 
supplemental  coordination  imder 
sections  930.46,  66  and  101). 

If  a  State  agency  objects,  then  the 
State  agency  retains  its  authority  over 
the  project;  the  Federal  agency  cannot 
issue  the  Ucense  or  permit  and  a  Federal 
agency  may  not  be  able  to  proceed  with 
a  Federal  agency  activity.  Some  States 
still  prefer  conditional  concurrences, 
presumably  as  a  more  positive  response 
to  an  applicant  or  Federal  agency. 
However,  a  conditional  concurrence 
may  not  provide  an  applicant  or  a 
Federal  agency  with  a  definitive 
response  within  the  specified  review 
periods.  A  conditional  concurrence 
interjects  less  clarity  into  the 
consistency  process.  Also,  when  a  State 
agency  issues  a  conditional  concurrence 
the  Federal  agency  may  issue  the  permit 
or,  in  the  case  of  a  Federal  agency 
activity,  proceed  with  the  activity.  Thus, 
issuing  an  objection  and  describing 
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alternatives  provides  applicants  and 
Federal  agencies  with  a  definitive 
response  and  retains  State  agency 
authority. 

A  State  cannot,  through  the  CZMA, 
enforce  its  conditions  after  it  has 
concurred.  The  State  may  request  that 
the  Federal  agency  take  enforcement 
action  or  may  seek  a  court  order  against 
the  applicant.  The  CZMA  does  not 
require  a  Federal  agency  to  adopt  a 
State's  conditions  of  concurrence  and 
OCRM  could  not  require  this  through 
regulation.  A  State  condition  may  also 
be  outside  the  piuview  of  the  Federal 
agency.  The  CZMA  only  requires  that 
the  Federal  agency  shall  not  grant  its 
approval  until  the  State  agency  has 
concurred,  concurrence  is  conclusively 
presumed,  or  the  Secretary  overrides  a 
State  agency's  objection.  Also,  if  a  State 
agency  concurs  with  conditions  and  the 
Federal  agency  issues  its  approval 
consistent  with  the  conditions,  but  the 
applicant  later  does  not  comply  with  the 
conditions,  the  Federal  agency  is  not 
required  to  take  an  enforcement  action. 
Enforcement  action  is  a  piu-ely 
discretionary  action  by  a  Federal 
agency.  See  State  of  New  York  v. 
DeLyser.  759  F.  Supp.  982  (W.D.N.Y. 
1991). 

However,  the  revised  regulations  do 
include  the  concept  that  the  applicant 
may  modify  its  federal  permit 
application  pursuant  to  State  conditions 
and  if  the  Federal  agency  approved  the 
amended  application,  the  Federal 
agency  would  be  more  likely  to  enforce 
the  State's  conditions  (since  the  State 
conditions  would  be  part  of  the  federal 
permit).  When  reviewing  activities 
under  CZMA  §  307(c)(3)(A),  it  is  the 
responsibility  of  the  applicant  to  submit 
a  consistency  certification  to  the  State 
agency  and  therefore  it  is  also  the 
responsibility  of  the  applicant  to 
address  the  State's  conditions  in  the 
application,  rather  than  have  the 
Federal  agency  granting  the  permit  or 
license  directly  impose  the  conditions. 
If  the  applicant  did  not  modify  its 
federal  permit  application  pursuant  to 
the  State  conditions  or  the  Federal 
agency  did  not  approve  the  amended 
application  (with  the  State  conditions), 
then  the  concurrence  would  be  deemed 
an  objection.  Providing  for  conditional 
concurrences  in  the  regiilations  does  not 
preclude  States  from  issuing  an 
objection.  A  discussion  of  whether  the 
Federal  agency  can  enforce  the  State's 
conditions  should  take  place  during  the 
review  period  to  help  determine  if  a 
conditional  concurrence  is  the  best 
course  of  action.  States  have  a  choice  of 
choosing  either  option  on  a  case  by  case 
basis. 


Under  section  930.4,  the  existing  time 
fi-ames  for  State  agency  review  of 
consistency  certifications  and 
consistency  determinations  still  apply. 
If  the  State  has  proposed  conditions  and 
is  awaiting  a  response  from  the 
applicant  or  Federal  agency  on 
proposed  conditions  and  does  not  hear 
back  within  the  specified  review  period, 
the  State  agency  can  still  issue  an 
objection.  The  State  agency,  applicant 
and  Federal  agency  can  also  negotiate  a 
new  timeframe  for  responding  to  the 
State's  proposed  conditions  and  issuing 
the  conditional  concurrence. 

Section  930.5  is  added  to  clarify  that 
the  mediation  smd  negotiation  sections 
of  the  regulations  do  not  preclude  other 
State  enforcement  actions  where  the 
State  has  jurisdiction  or  believes  it  is 
necessary  to  take  enforcement  or 
judicial  action.  One  commenter  asked 
that  mediation  be  mandatary.  NOAA 
disagrees.  The  use  of  the  remedial 
action  and  mediation  provisions  are  not 
mandated  by  the  statute,  the  existing 
regulations  or  long-standing  practice. 
These  provisions  are  provided  in  statute 
and  regulation  to  provide  mechanisms 
to  resolve  conflict,  but  are  not  the  only 
possible  remedies,  hence  the  first 
sentence  of  this  section  referring  to 
other  possible  actions.  Certainly,  States 
and  Federal  agencies  are  encouraged  to 
attempt  to  resolve  any  differences 
outside  of  judicial  review. 

Section  930.6  moves  the  non- 
definitional  parts  of  section  930.11(o) 
(formerly  section  930.18)  to  a  section 
describing  the  responsibilities  of  the 
State  agency.  Section  930.6(a) 
acknowledges  that  a  State  may  have  two 
separate  management  programs  (for 
distinct  regions)  and  two  separate 
federal  consistency  agencies.  Currently, 
California  has  two  separate  management 
agencies  (the  California  Coastal 
Commission  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission). 

Section  930.6(b)  simplifies 
consistency  terminology.  At  present, 
different  terms  are  used  to  describe 
State  responses  for  Federal  agency 
activities  ("agreement  or  disagreement") 
and  federal  license  or  permit  activities 
("objection  or  conciurence").  Now,  a 
State  agency  would  either  object  to  or 
concur  with  a  consistency 
determination  or  a  consistency 
certification.  In  response  to  one 
commenter,  NOAA  added  public 
participation  language  to  this 
subsection.  While  the  public 
participation  requirements  are 
adequately  covered  in  other  sections, 
mention  of  the  requirements  here  would 
be  appropriate  and  helpful.  Thus,  in 
subsection  (b),  the  phrase  "and,  where 


applicable,  the  public."  is  added  after 
"local  government  agencies."  In 
subsection  (c),  the  phrase  "and  that 
applicable  public  participation 
requirements  are  met."  is  added  to  the 
end  of  the  first  sentence  after  "State 
management  program  policies." 

Section  930.6(c)  is  added  to  clarify  the 
role  of  the  single  State  agency  for 
coordinating  federal  actions  and  the 
State  agency's  responsibility  to  apply  all 
relevant  enforceable  policies  when 
conducting  consistency  reviews. 

Several  State  agencies  and  others 
supported  section  930.6  in  their 
comments,  while  also  recommending 
changes  that  were  not  compatible  with 
the  Statute  regarding  the  State  agency. 
NOAA  did  not  make  any  of  the 
suggested  changes  for  the  following 
reasons.  For  the  reasons  Stated  above  in 
response  to  conunents  on  section  930.3, 
and  further  elaboration  below,  the 
words  "uniformly  and 
comprehensively"  are  retained.  States 
are  required  to  implement  their 
federally  approved  programs  and  to 
apply  all  relevant  enforceable  policies  to 
a  particular  federal  activity.  The  CZMA 
requires  compliance  with  all  relevant 
enforceable  policies  of  a  "management 
program"  and  not  a  subset  thereof.  See 
e.g..  CZMA  §§  307(c)(3)(A),  304(12).  A 
major  criterion  for  management  program 
approval  is  a  determination  that  State 
agencies  responsible  for  implementing 
the  management  program  do  so  in 
conformance  with  the  policies  of  the 
management  program.  1 5  CFR  section 
923.40(b).  See  also  section  923.41(b)(2). 
Networked  management  programs  must 
also  demonstrate  that  management 
program  authorities  implement  the  full 
range  of  policies.  Section  923.43(c).  The 
federal  consistency  regulations  mirror 
the  requirement  for  the  application  of 
enforceable  policies  in  a  comprehensive 
maimer.  Uniformity  is  required  to 
ensure  that  States  are  not  applying 
policies  differently,  or  in  a 
discriminatory  way,  among  various 
entities  for  the  same  type  of  project  for 
similar  purposes,  e.g.,  holding  a  Federal 
agency  to  a  higher  standard  than  a  local 
government  or  private  citizen. 
Obviously,  if  similar  projects,  e.g., 
shoreline  stabilization,  are  proposed  for 
different  purposes,  then  the  States 
review  and  decision  will  vary  between 
the  two  projects. 

Other  sections  contain  information 
regarding  Federal  agency 
responsibilities.  This  section  only 
applies  to  State  agencies.  The  CZMA 
requires  that  a  State  have  a  single  State 
agency  for  grant  administration  and 
management  program  implementation 
(including  federal  consistency).  CZMA 
§§  306(d)(6)  and  307(c)(1)(C).  Further, 


NOAA's  program  approval  regulations 
require  a  single  State  agency  charged 
with  implementing  federal  consistency, 
section  923.53(a)(1),  as  does  the  existing 
federal  consistency  regulation,  section 
930.18.  The  need  for  a  designated  State 
consistency  agency  is  to  ensure:  luiiform. 
application  of  a  State's  management 
program  policies,  efficient  coordination 
of  all  management  program 
requirements,  comprehensive  coastal 
management  review,  that  all  relevant 
enforceable  policies  are  considered  for  a 
federal  consistency  review,  that  public 
participation  requirements  are  met,  and 
that  there  is  a  single  point  of  contact  for 
Federal  agencies  and  the  public  to 
discuss  consistency  issues.  The  State 
agency  coordinates  consistency  reviews, 
issues  concurrences  and  objections, 
coordinates  with  Federal  agencies, 
provides  guidance  on  complying  with 
the  consistency  requirement,  handles 
appeals  to  the  Secretary  and  mediation 
requests,  etc.  The  State  agency  may  rely 
on  the  expertise  of  other  State  agencies, 
but  other  State  agencies  may  not  be  the 
designated  State  agency  for  consistency 
reviews,  decisions,  etc. 

Regarding  the  use  of  State  permits,  as 
discussed  above,  the  State  agency  must 
ensure  that  all  applicable  enforceable 
policies  are  applied  to  a  consistency 
matter.  If  described  in  a  State's 
management  program,  the  issuance  of 
relevant  State  permits  can  constitute  the 
State  agency's  consistency  concurrence 
for  federal  license  or  permit  activities  if 
the  State  agency  ensures  that  the  State 
permitting  agencies  (or  the  State  agency) 
review  individual  projects  in  light  of  all 
applicable  management  program 
policies.  The  State  agency  must  monitor 
such  permits  issued  by  another  State 
agency.  Monitoring  does  not  mean  that 
the  State  agency  has  some  sort  of 
overlord  role  or  the  abilify  to  overrule 
another  State  agency's  permit  decision 
(although  some  State  agencies  may  have 
this  authority).  Monitoring  means  that 
the  State  agency  is  aware  of  other  State 
agencies'  actions  that  affect  the 
management  program,  the  State  agency 
ensures  that  other  State  agencies' 
decisions  are  consistent  with  the 
management  program,  and  that 
decisions  are  being  made  within  the 
consistency  timeframes,  etc. 

ff  all  management  program 
enforceable  policies  are  contained  in 
State  permit  standards,  then  usually  the 
issuance  of  the  relevant  State  permit(s) 
will  be  sufficient  for  determining 
consistency.  However,  there  may  be 
cases  where  a  State  permit  is  not 
required,  but  the  policies  contained  in 
a  permit  program  are  applicable  to  the 
project.  In  these  cases,  the  State  agency 
must  ensure  that  the  activity  is 


consistent  with  these  policies.  The  State 
agency  must  also  ensiu^  that  public 
participation  requirements  are  met. 

A  State  agency  may  develop 
cJtemative  consistency  procedures  with 
Federal  agencies.  In  doing  so,  the  State 
agency  must  still  be  the  consistency 
contact  and  ultimate  decision  maker, 
the  State  must  enforce  its  CMP,  and 
public  participation  requirements  must 
be  met  by  the  State. 

In  response  to  a  comment  on  section 
930.6,  regarding  compliance  with  State 
environmental  review  laws,  as 
discussed  above.  States  are  required  to 
apply  relevant  enforceable  policies  of 
the  management  program.  The 
preparation  and  use  of  State 
environmental  review  documents,  and 
compliance  with  such  State 
environmental  review  laws,  is  governed 
by  applicable  State  law,  and  not  the 
CZMA  or  NOAA's  regulations.  What  is 
required,  is  that  the  State  implement  its 
federally  approved  management 
program,  as  discussed  above.  Likewise, 
how  the  State  coordinates  with  NEPA 
docimients  is  not  proscribed  by  the 
CZMA.  The  CZMA  and  NEPA  are  two 
separate  statutes  with  distinct 
requirements.  Often  consistency  reviews 
are  coordinated  through  NEPA 
docimients  as  a  matter  of  administrative 
convenience  and  also  to  provide 
environmental  information  to  support  a 
consistency  determination.  NOAA 
encourages  such  practice,  as  previously 
discussed  in  the  preamble  to  the 
proposed  rule  under  proposed  section 
930.37. 

Subpart  B — General  Definitions 

The  definitions  have  been  re- 
designated to  reduce  the  total  number  of 
regulation  sections.  There  is  now  just  a 
section  930.10  for  the  index  and  a 
section  930.11(a)  through  (o)  for  the 
definitions  contained  in  subpart  B. 

Section  930.11(d)  clarifies  that 
associated  facilities  are  indispensable 
parts  of  the  proposed  federal  action.  A 
variant  of  the  addition  was  previously  a 
comment  to  the  1979  regulations.  44 
Fed.  Reg.  37145.  This  addition  ensures 
that  the  State  agency  would  have 
sufficient  information  to  fulfill  its 
coastal  planning  and  management 
responsibilities,  and  the  proponent  of 
the  federal  action  would  not  be  faced 
with  the  situation  where  there  has  been 
receipt  of  State  agency  approval 
regarding  one  element  of  the  project 
with  later  objection  to  an  associated 
facility  which  was  not  earlier  reviewed 
with  the  remainder  of  the  proposal. 

Sections  930.11(b)  and  (g)  define  "any 
coastal  use  or  resource"  and  "effect  on 
any  coastal  use  or  resource," 
respectively.  These  terms  are  not 


intended  to  alter  the  statutory 
requirement  which  refers  to  any  land  or 
water  use  or  natiual  resource  of  the 
coastal  zone.  These  terms  are  merely  a 
simpler  description  of  the  statutory 
requirement.  The  term  "minerals"  has 
been  added  to  include  both  surface  and 
subsiu^^ace  mineral  resoiutes.  Aesthetics 
and  scenic  qualities  are  not  natural 
resources,  but  are  enjoyment  or  use  of 
natxu-al  resources.  These  concepts  have 
been  added  to  the  definition  of  coastal 
use.  Land  has  been  added  to  natural 
resource.  A  sentence  has  also  been 
added  to  include  coastal  uses  and 
resources  detailed  in  a  management 
progsam.  Resoiut;e  creation  or 
restoration  projects  has  been  added  as  a 
coastal  use.  This  includes  tidal  and 
nontidal  restoration  and  creation 
projects.  Air  and  invertebrates  have 
been  added  as  natural  resources.  Since 
historic  and  cultural  resources  are 
important  coastal  resources  under  the 
CZMA  (see  §§  302(e),  303(2)  and 
303(2)(F)),  the  protection  of  historic  and 
cultural  resources  of  the  coastal  zone  is 
included  in  the  examples  of  coastal 
uses. 

Several  States  and  envirorunental 
groups  conunented  that  these  sections 
are  the  core  of  the  1990  amendments 
and  fully  supported  these  sections. 
Several  commenters  wanted  additions 
or  deletions  to  these  sections  and  for 
NOAA  to  define  "reasonably 
foreseeable"  in  subsection  (g).  NOAA 
did  not  make  changes  to  these  sections 
based  on  these  comments.  The 
definition  for  coastal  uses  and  resources 
is  derived  primarily  from  CZMA  §  304 
(coastal  uses  of  national  significance  are 
defined  in  CZMA  §  304(2)).  Not  all 
coastal  uses  or  resources  can  be  added. 
The  list  is  not  exclusive,  but  is  meant  to 
highlight  the  more  common  uses  and 
resoiut;es.  The  list  includes  coastal 
resources  of  national  significance, 
which  include  beaches  and  barrier 
islands,  as  defined  in  CZMA  §  304(2). 
The  definition  also  uses  the  term  "land" 
in  its  description  of  natural  resoxux:es, 
which  includes  barrier  islands,  spits, 
beaches  and  bluffs.  Therefore,  NOAA 
disagrees  that  it  is  necessary  to  add 
these  terms  to  the  definition  of  coastal 
resource.  Biological,  hydrological,  and 
geophysical  systems  are  not  resources, 
but  processes  that  affect  resources.  The 
resources  that  are  affected  by  these 
processes  are  included  in  the  definition. 
It  is  also  not  clear  why  just  these 
processes  are  proposed  to  be  listed. 
Such  a  list  would  imply  that  other 
processes  are  not  included.  These  three 
terms  have  not  been  added. 

The  definition  of  coastal  effects  is  not 
over  broad,  but  is  consistent  with  the 
C2MA,  legislative  history  and  CEQ/ 
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NEPA  definitions  of  cumulative  and 
secondary  effects.  The  changes  to  the 
CZMA  in  1990  specifically  removed 
application  of  federal  consistency  to 
"direct"  effects  (and  likewise 
"significant"  or  "substantial"  effects). 
See  also  response  to  comments 
regarding  section  930.31(a),  and  the 
preamble  to  this  rule.  Explanation  of  the 
change  in  1990  is  contained  in  the 
Conference  Report.  The  "effects" 
language  is  taken  fi'om  the  Conference 
Report.  The  Conference  Report  is 
persuasive  authority  for  interpreting  the 
CZMA.  The  Conference  Report  states 
that  coastal  effects  are  to  be  construed 
broadly  and  include  both  direct  effects 
which  residt  from  the  activity  and  occur 
at  the  same  time  and  place,  and  indirect 
(cumulative  and  secondary)  effects 
which  result  from  the  activity  and  are 
later  in  time  or  farther  removed  in 
distance,  but  are  still  reasonably 
foreseeable.  The  Conference  Report 
makes  it  clear  that  the  test  for  triggering 
consistency  is  not  whether  the  effect  is 
significant  or  substantial,  but  whether  it 
is  reasonably  foreseeable.  NOAA  could 
not  put  back  in  (or  retain  what  is 
currendy  in)  regidation  that  which 
Congress  specifically  removed  in  1990. 

Wnether  consistency  applies  is  not 
dependent  on  the  type  of  federal 
activity,  but  on  reasonably  foreseeable 
coastal  effects.  For  example,  a  planning 
document  or  regulation  prepared  by  a 
Federal  agency  would  be  subject  to  the 
federal  consistency  requirement  if 
coastal  effects  firom  those  activities  are 
reasonably  foreseeable. 

Again,  the  application  of  consistency 
is  not  limited  by  the  geographic  location 
of  a  federal  action;  consistency  applies 
if  there  are  reasonably  foreseeable 
coastal  effects  resulting  fi'om  the 
activity.  A  federal  action  occurring 
outside  the  coastal  zone  may  cause 
effects  felt  within  the  coastal  zone 
(regardless  of  the  location  of  the  affected 
coastal  use  or  resource).  For  example,  a 
State's  fishing  or  whale  watching 
industry  (which  are  coastal  uses)  could 
be  affected  by  federal  actions  occurring 
outside  the  coastal  zone.  Thus,  the  effect 
on  a  resomt:e  or  use  while  that  resource 
or  use  is  outside  of  the  coastal  zone 
could  residt  in  effects  felt  within  the 
coastal  zone.  However,  it  is  possible  that 
a  federal  action  could  temporarily  affect 
a  coastal  resource  while  that  resource  is 
outside  of  the  coastal  zone,  e.g., 
temporary  harassment  of  a  marine 
mammal,  such  that  resource  impacts  are 
not  felt  within  the  coastal  zone.  As 
stated  above,  the  coastal  effects  test  is  a 
fact-specific  inquiry.  NOAA  is  not 
further  defining  "reasonably 
foreseeable."  Congress  envisioned  that 
Federal-State  coordination  through 


consistency  would  be  interactive.  Thus, 
the  application  of  consistency,  the 
varied  State  management  programs,  the 
analysis  of  effects,  and  the  case-by-case 
nature  of  federal  consistency  precludes 
fast  and  hard  definitions  of  effects  and 
what  is  reasonably  foreseeable. 

The  "substantial"  language  in 
sections  930.46  and  930.66  refer  to 
supplemental  coordination  for  proposed 
activities.  The  intent  in  these  sections 
was  to  address  situations  where  coastal 
effects  have  substantially  changed,  not 
to  define  the  scope  of  effects  to  trigger 
initial  State  agency  review. 

The  proposed  definition  includes 
ciunulative  and  secondary  effects  as  part 
of  indirect  effects  via  the  following 
language:  "indirect  (cumulative  and 
secondary)  effects  which  result  from  the 
activity  and  are  later  in  time  or  farther 
removed  in  distance,  but  are  still 
reasonably  foreseeable."  The  definition 
goes  on  to  State  that  "Indirect  effects 
resulting  fi'om  incremental  impact  of  the 
federal  action  when  added  to  other  past, 
present  and  reasonably  foreseeable 
actions,  regardless  of  what  person{s) 
undertake  such  actions."  This  language 
is  consistent  with  the  Council  on 
Environmental  Quality's  definition  of 
cumulative  effects.  40  CFR  section 
1508.7. 

The  so-called  "chain  of  events" 
concept  was  already  captured  in  the 
proposed  rule  under  section  930.31, 
which  is  derived  fi'om  legislative  history 
discussing  the  scope  of  consistency. 

Section  930.11(h)  adds  a  definition  of 
enforceable  policy  by  reference  to 
CZMA  §  304(6a),  and  clarifies  that  an 
enforceable  policy  must  be  sufficienUy 
comprehensive  and  specific  to  control 
coastal  uses  while  not  necessarily 
inflexibly  committing  the  State  to  a 
particular  path.  See  American 
Petroleum  Institute  v.  Knecht,  456  F. 
Supp.  889,  919  (CD.  Gal.  1978),  aff'd, 
609  F.2d  1306  (9th  Cir.  1979);  15  CFR 
section  923.40(a);  Conference  Report  at 
972.  One  Federal  agency,  three  States 
and  the  environmental  groups  had 
various  conmients  on  this  definition. 
These  comments  included:  the 
definition  is  too  broad,  enforceable 
policies  should  include  federal  law,  the 
section  shoidd  require  compliance  with 
State  environmental  review 
requirements,  and  that  not  all  policies 
should  have  to  be  formally  incorporated 
into  federally  approved  management 
programs. 

NOAA  did  not  change  the  definition 
based  on  these  conunents.  Changing  the 
scope  of  the  definition  of  enforceable 
policies  would  be  inconsistent  with  the 
CZMA.  Under  CZMA  §  307(c),  Federal 
agencies  are  required  to  submit  a 
consistency  determination  to  the  State 


agency  if  it  determines  that  there  are 
reasonably  foreseeable  effects.  The 
consistency  determination  should 
include  an  evaluation  of  the  proposed 
activity  in  light  of  the  applicable 
enforceable  policies  in  the  State's 
-Coastal  Management  Program  (CMP). 
The  State  has  the  authority  to  then 
review  this  consistency  determination 
and  decide  whether  it  agrees  with  it, 
including  the  Federal  agency's 
interpretation  of  the  State's  enforceable 
policies.  If  the  State  disagrees  with  the 
consistency  determination,  then  it  must 
describe  how  the  activity  is  inconsistent 
with  the  enforceable  CMP  policies  and 
alternatives  (if  they  exist)  that  would 
allow  the  activity  to  be  conducted  in  a 
manner  consistent  to  the  maximum 
extent  practicable.  If  agreement  caimot 
be  reached  between  the  State  and 
Federal  agencies,  the  Federal  agency 
may  still  proceed  with  the  activity,  as 
long  as  it  clearly  describes  to  the  State 
the  specific  legal  authority  which  limits 
the  Federal  agency's  discretion  to 
comply  with  the  State  CMP's 
enforceable  policies. 

The  regulations  encourage  early 
discussions  between  the  State  and  the 
Federal  agency  over  the  meaning  of  the 
State's  enforceable  policies.  For 
instance,  section  930.34  encourages 
early  consultation  between  Federal  and 
State  agencies  to  obtain  the  State  views 
and  assistance  regarding  the  means  for 
determining  that  the  proposed  activity 
will  be  conducted  in  a  manner 
consistent  to  the  maximum  extent 
practicable  with  the  State's  CMP.  In 
addition,  the  definition  envisions  that 
discussions  between  the  State  and 
Federal  agencies  may  be  necessary  in 
order  to  determine  the  consistency  of 
the  activity  with  the  State's  enforceable 
policies. 

CZMA  §  307(e)  requires  that  States 
with  approved  CMPs  must  submit 
changes  to  the  CMP  for  approval  by 
OCRM  before  they  can  be  considered 
enforceable  policies  under  the  CMP. 
Therefore,  States  cannot  use  enforceable 
policies  that  are  not  part  of  the  State's 
CMP  for  review  of  activities  under 
federal  consistency.  States  are 
encouraged  to  send  in  proposed  changes 
to  their  CMPs  as  soon  as  possible  for 
review  by  OCRM. 

The  CZMA  does  not  provide  for  the 
inclusion  of  federal  laws  into  State 
CMPs,  but  rather  a  listing  of  the  State 
enforceable  policies  (e.g.,  laws, 
constitutional  provisions,  regulations 
and  judicial  decisions).  Federal  agencies 
or  applicants  for  federal  permits 
undertaking  activities  that  have 
reasonably  foreseeable  coastal  effects 
must  consider  the  enforceable  poUcies 
of  die  State's  CMP  (see  CZMA 


§§  307(c)(1)(A)  and  (3)(A)).  This  does 
not  preclude  the  need  for  these 
activities  to  comply  with  relevant 
federal  laws,  but  the  CZMA  does  not 
grant  authority  to  States  to  consider 
federal  laws  as  State  CMP  enforceable 
policies  when  reviewing  Federal  agency 
activities  or  federal  license  or  permit 
activities. 

Ln  addition,  in  order  for  a  State  law  to 
be  used  under  federal  consistency,  it 
must  be  a  part  of  the  State's  approved 
CMP.  Under  CZMA  §  306(d)(2)(D),  die 
State  must  include  a  list  of  enforceable 
policies  in  its  coastal  management 
program.  Under  CZMA  §  306(e)(1),  it  is 
the  State's  responsibility  to  request  that 
OCRM  consider  including  new  or 
revised  enforceable  policies  for 
inclusion  in  the  State  CMP.  Therefore, 
in  order  for  a  State  to  add  an  enforceable 
policy  to  its  CMP  for  the  purposes  of 
federal  consistency,  such  as  the 
California  Environmental  Quality  Act 
(CEQA),  the  State  must  make  that 
request  to  OCRM.  Also,  whether  a 
Federal  agency  must  be  fully  consistent 
with  CEQA  would  depend  on  whether 
Federal  law  precluded  full  consistency, 
pursuant  to  the  section  930.32 
consistent  to  the  maximum  extent 
practicable  standard. 

Management  measures  does  not  refer 
to  the  "(g)"  guidance  for  Coastal 
Nonpoint  Programs.  It  is  a  term 
borrowed  fi'om  the  Conference  Report 
and  American  Petroleum  Institute  v. 
Knecht  that  describes  reasonable  State 
interpretations  of  its  enforceable 
policies. 

Subpart  C — Consistency  for  Federal 
Agency  Activities 

Throughout  the  regulations  the  phrase 
"direcdy  affecting  the  coastal  zone"  has 
been  changed  to  read  "affecting  any 
coastal  use  or  resource."  This  codifies 
changes  made  to  the  CZMA  by  CZARA 
and  includes  reasonably  foreseeable 
effects  on  any  land  pr  water  use  or 
natural  resource  of  the  coastal  zone. 

In  section  930.30  NOAA  deleted 
"conducted  or  supported"  to  conform 
this  section  with  changes  made  by 
CZARA.  In  addition  the  tide  of  subpart 
C  and  throughout  subpart  C,  the  term 
"Federal  activity"  is  changed  to 
"Federal  agency  activity"  to  avoid 
confusion  with  federal  activities  under 
subparts  D,  E,  and  F.  The  phrase  Federal 
agency  activity  is  taken  direcdy  from 
die  CZMA. 

NOAA  amended  section  930.31(a)  to 
further  describe  the  scope  of  the  federal 
consistency  effects  test  by  clarifying  the 
term  "functions."  This  language  is 
derived  fi-om  the  CZMA's  legislative 
history.  Three  Federal  agencies 
commented  that  the  definition  is  too 


broad  and  shoidd  not  include  certain 
federal  activities.  NOAA  disagrees. 
Federal  agency  activities  are  not  defined 
by  the  type  of  activity,  but  rather, 
whether  the  activity  will  have 
reasonably  foreseeable  coastal  effects. 
Despite  this  clear  statutory  and 
legislative  intent,  there  have  been 
questions  over  the  years  as  to  whether 
a  particidar  Federal  agency  action  is 
subject  to  the  consistency  requirement. 
These  questions  have  primarily  arisen 
for  rulemaking  and  planning  activities, 
and  that  is  why  these  activities  are 
included  in  the  rule.  Clearly,  these  are 
Federal  agency  functions.  A  rulemaking 
by  NMFS  that  limits  the  catch  of  a 
species  of  fish  is  a  rulemaking  that 
affects  a  State's  fishing  industry,  which 
is  an  effect  on  a  coastal  use.  A 
rulemaking  by  the  Corps  to  authorize 
activities  in  navigable  waters  and 
wetlands  imder  its  Nationwide  Permit 
Program  will  allow  activities  that  affect 
coastal  resources.  Likewise,  if  a  Federal 
agency  takes  an  action  that  interferes 
with  a  coastal  use,  an  "exclusion  of 
uses,"  e.g.,  prohibiting  public  access  or 
fishing,  that  is  a  Federal  agency  activity 
that  has  a  coastal  effect.  A  Federal 
agency  activity  that  initiates  a  series  of 
events  where  coastal  effects  are 
reasonably  foreseeable,  is  subject  to 
consistency.  Congress  emphasized  this 
as  far  back  as  1980,  H.R.  Rep.  No.  96- 
1012,  96di  Cong.,  2d  Sess.  34  (May  16, 
1980),  and  re-emphasized  the  concept  in 
1990  when  it  declared  that  consistency 
appUes  to  Federal  agency  activities  with 
cumulative  and  secondary  direct  and 
indirect  effects.  Conference  Report  at 
970. 

The  question  at  hand  is  whether  such 
actions  will  have  reasonably  foreseeable 
coastal  effects.  If  so,  then  consistency 
applies.  If  not,  then  consistency  does 
not  apply.  (Although  the  Federal  agency 
may  have  to  provide  the  State  agency 
with  a  "negative  determination"  if:  (1) 
The  activity  is  listed  in  the  management 
program,  (2)  the  State  agency  notifies 
the  Federal  agency  that  the  State 
believes  that  an  unlisted  activity  will 
have  coastal  effects,  (3)  the  Federal 
agency  provided  consistency 
determinations  for  similar  activities  in 
the  past,  or  (4)  the  Federal  agency 
conducted  a  thorough  assessment  and 
developed  initial  findings  on  coastal 
effects.)  The  question  of  coastal  effects 
must  be  made  on  a  case-by-case  basis, 
except  where  States  and  Federal 
agencies  have  agreed  that  a  class  of 
activities  will  not  have  coastal  effects 
(or  will  have  de  minimis  effects  as 
provided  for  in  section  930.33(a)(3)), 
and  are  thus  not  subject  to  consistency. 
Thus,  if  a  Federal  agency  does  not 


believe  that  a  particular  ndemaldng  or 
plan  will  have  reasonably  foreseeable 
coastal  effects,  then  the  Federal  agency 
does  not  have  to  provide  a  consistency 
determination. 

As  to  the  comments  regarding  the 
CZMA  and  the  Outer  Continental  Shelf 
Lands  Act  ("OCSLA"),  the  Comment 
makes  NOAA's  case.  The  comment  talks 
about  activities  that  do  not  affect  the 
coastal  zone.  If  that  is  the  case,  then  the 
Federal  agency  does  not  need  to  provide 
a  consistency  determination  and  may 
have  to  provide  a  negative 
determination.  As  for  the  matter  of  5- 
year  OCS  plans  by  Interior,  the  position 
of  the  United  States  was  made  clear  by 
the  U.S.  Department  of  Justice  by  its 
Office  of  Legal  Counsel  (Justice)  in  a 
letter  fi'om  Leon  Ulman,  Deputy 
Assistant  Attorney  General,  Office  of 
Legal  Counsel,  Justice,  to  Mr.  C.L. 
Haslam.  General  Counsel,  Department  of 
Commerce,  and  Mr.  Leo  M.  Knditz, 
Solicitor,  Department  of  the  Interior, 
dated  April  20,  1979  [Justice  Opinion]. 
In  addition,  the  clear  language  of  the 
1990  amendments  to  the  CZMA,  and 
Congressional  intent  as  described  in  the 
Conference  Report  for  the  1990 
amendments,  5-year  OCS  plans  are 
subject  to  the  CZMA  federal  consistency 
effects  test,  5-year  OCS  plans  are  not 
exempted  from  the  consistency 
requirement  as  a  matter  of  law  or  policy, 
and  there  are  efficient  ways  to  address 
consistency  and  5-year  OCS  plans  if 
Interior  determines  that  coastal  effects 
are  reasonably  foreseeable.  See  letter 
from  NOAA's  Office  of  Ocean  and 
Coastal  Resource  Management  to 
Interior's  Minerals  Management  Service, 
dated  August  7,  1996.  If  Interior 
determines  that  coastal  effects  from  the 
5-year  OCS  plans  are  not  reasonably 
foreseeable,  then  Interior  should  issue  a 
negative  determination. 

Section  18  of  the  OCSLA  requires  that 
procedures  be  established  for 
consideration  of  State  coastal 
management  programs.  Interior  asserts 
that  this  section  and  the  1978 
amendments  to  the  OCSLA  deliberately 
reject  the  consistency  requirement  in 
favor  of  providing  for  consideration  of 
State  coastal  management  programs. 
NOAA  believes  that  this  interpretation 
of  the  OCSLA  as  appbed  to  the  CZMA 
is  incorrect  for  four  reasons:  (1)  The 
plain  language  of  the  conference  report 
(and  other  legislative  history)  for  the 
1978  amendments  to  the  OCSLA  does 
not  reject  the  consistency  requirement, 
(2)  the  1978  amendments  to  the  OCSLA 
added  clear  language  that  the 
consistency  requirement  was  not 
affected,  (3)  in  1979  Justice  determined 
that  pre-lease  sale  activities  are  subject 
to  the  consistency  effects  test,  and  (4) 


77132  Federal  Register/ Vol.  65,  No.  237 /Friday,  December  8,  2000 /Rules  and  Regulations 


Federal  Register/Vol.  65.  No.  237/Friday.  December  8.  2000 /Rules  and  Regulations  77133 


even  if  the  intent  of  the  1978 
amendments  to  the  OCSLA  was  to  reject 
the  consistency  requirement,  the  1990 
amendments  to  the  CZMA  clarifies  that 
all  federal  activities  are  subject  to  the 
consistency  requirement  if  there  are 
reasonably  foreseeable  coastal  effects. 
Further,  consideration  of  management 
program  concerns  to  the  maximum 
extent  practicable  at  the  5-year  OCS 
plan  stage  lays  a  foundation  for  leasing 
activities  that  will  also  be  consistent  to 
the  maximum  extent  practicable. 

When  the  CZMA  and  Uie  OCSLA  are 
read  together,  the  OCSLA  requirement 
for  "consideration"  of  State  coastal 
management  programs  is  consistent 
with  the  CZMA  requirement  that 
Federal  agencies  conduct  their  activities 
consistent  with  State  coastal 
management  programs.  If  the  intent  of 
Congress  was  to  repeal  the  CZMA 
federal  consistency  requirement  for  pre- 
lease  sale  activities  then  it  would  have 
specifically  said  so.  As  Justice  stated: 

[T)he  intention  of  the  legislation  to  repeal 
must  be  clear  and  manifest;  that  every 
attempt  must  be  made  to  reconcile  the 
statutes  involved;  and  that  a  repeal  by 
implication  will  be  found  only  where  there 
is  a  "positive  repugnancy"  between  the 
statutes  in  question.  Morton  v.  Mancari,  417 
U.S.  535,  549-551  (1974);  Borden  v.  United 
States.  308  U.S.  188,  198-199  (1939). 

Justice  Opinion  at  10.  In  this  case, 
requiring  Interior  to  conduct  an  effects 
test,  and  to  provide  a  State  with  a 
consistency  determination  or  a  negative 
determination,  where  appropriate,  does 
not  interfere  with  Interior's  pre-lease 
responsibility  under  the  OCSLA. 

The  1978  OCSLA  conference  report 
contains  two  references  to  the  CZMA. 
Under  "Considerations,"  page  103.  the 
report  states: 

The  House  amendment  includes  among  the 
consideration  for  a  leasing  program  the 
policies  and  plans  under  the  (CZMA).  The 
Senate  bill  contains  no  comparable 
provision.  The  conference  report  follows  the 
House  amendment  and  contains  no  such 
specific  provision  as  it  is  included  within  the 
consideration  of  "laws,  goals,  and  policies  of 
affected  States." 

This  discussion  in  the  conference 
report  and  the  corresponding  section  of 
the  OCSLA  specifically  require  Interior 
to  address  State  coastal  management 
program  requirements  and  says  nothing 
about  rejecting  the  CZMA  federal 
consistency  requirements.  The  second 
reference  to  the  CZMA  in  the  conference 
report  is  on  page  105,  and  it  States: 

Both  versions  provide  for  regulations  as  to 
coastal  zone  management  applicability.  The 
House  amendment  provides  for  regulations 
involving  "consideration"  of  a  program 
"being  developed  or  administered"  pursuant 
to  section  305  or  306,  respectively,  of  the 


[CZMA].  The  Senate  bill  provides  for 
"coordination"  of  the  program  with  the 
management  program  being  developed  and 
also  for  "consistency"  to  the  extent 
practicable  with  the  management  program. 
The  conference  report  is  the  same  as  the 
House  amendment.  The  Secretary  is  to 
establish  procedures  by  regulation  for 
consideration  of  State  coastal  zone 
management  programs. 

While  the  Senate  version  was  more 
specific  as  to  the  federal  consistency 
requirement,  the  House  version  does  not 
reject  the  consistency  requirement. 

Section  608(a)  of  the  1978  OCSLA 
amendments  expressly  provides  that: 
"[EJxcept  as  otherwise  expressly 
provided  in  this  Act,  nothing  in  this  Act 
shall  be  construed  to  modify,  or  repeal 
any  provision  in  the  CZMA"  (emphasis 
added).  This  language  was  also  included 
in  the  section-by-section  analysis  of 
section  19  in  the  House  report.  Justice 
Opinion  at  12,  citing,  H.  Rept.  5-590,  at 
153,  n.52.  No  section  of  the  OCSLA 
expressly  repeals  the  CZMA  and  the 
sections  on  pre-lease  sale  activities  do 
not  expressly  modify  the  CZMA.  Thus, 
there  is  no  basis  to  reject  the  CZMA 
consistency  requirement  based  on  the 
conference  report  language. 

Justice  also  found,  after  the  1978 
amendments,  "that  neither  the  [CZMA) 
Amendments  of  1976  nor  the  [OCSLA] 
Amendments  of  1978  affect  the 
application  of  §  307(c)(1)  to  [OCSLA] 
pre-leasing  activities."  Justice  Opinion 
at  2.  Justice  also  reviewed  the  legislative 
history  and  found  that  it  did  not  exempt 
pre-lease  sale  activities  fitjm 
consistency.  Id.  at  12.  Justice  found  that 
pre-lease  sale  activities  are  subject  to 
consistency  effects  test  just  like  any 
other  federal  function.  Id.  at  2. 

Lastly,  the  1990  amendments  clarified 
that  any  federal  activity  is  subject  to  the 
consistency  requirement  if  coastal 
effects  are  reasonably  foreseeable.  The 
1990  amendments  to  the  CZMA  also 
specifically  rejected  any  categorical 
exemptions.  The  only  test  for  the 
application  of  consistency  is  the  effects 
test.  Thus,  even  if,  arguendo,  pre-lease 
sale  activities  were  exempted,  pursuant 
to  the  OCSLA  amendments  of  1978, 
from  consistency,  they  are  now, 
pursuant  to  the  1990  CZMA 
amendments,  clearly  subject  to  the 
consistency  requirement. 

Applying  the  consistency  requirement 
to  the  5-year  OCS  program  is  sound 
policy  for  several  reasons.  First,  the 
CZMA  consistent  to  the  maximum 
extent  practicable  standard  is  not 
onerous  (especially  at  an  early  stage  of 
OCS  development).  Second,  die  5 -year 
OCS  plan  offers  a  good  opportimity, 
early  in  the  OCS  process,  to  attempt  to 
resolve  State  concerns.  Addressing 


consistency  at  the  5-year  OCS  plan  stage 
allows  States  to  identify  coastal 
concerns,  such  as  the  location  of  future 
lease  sales,  and  reduces  potential 
conflict.  Third,  Interior  NEPA 
documents  have  determined  that  the  5- 
year  plan  is  a  major  federal  action  with 
expected  environmental  effects  which 
present  an  excellent  point  to  determine 
consistency  with  management 
programs. 

In  1984,  the  Supreme  Court  held  that 
OCS  oil  and  gas  lease  sales  by  MMS 
were  not  activities  subject  to  the  CZMA 
consistency  requirement  as  the  lease 
sales  did  not  direcdy  affect  the  coastal 
zone.  Secretary  of  the  Interior  v. 
California,  464  U.S.  312  (1984).  Despite 
NOAA  regulations  and  Justice  opinions 
indicating  that  the  ruling  was  limited  to 
oil  and  gas  lease  sales,  other  Federal 
agencies  relied  on  Secretary  of  the 
Interior  to  argue  that  their  activities 
were  not  subject  to  the  federal 
consistency  requirement.  In  amending 
the  CZMA  in  1990,  Congress  overturned 
the  effect  of  the  decision  in  Secretary  of 
the  Interior  and  made  clear  that  OCS  oil 
and  gas  lease  sales  are  subject  to  the 
consistency  requirement.  Conference 
Report  at  970-72.  Congress  also 
intended  this  change  to  apply  to  other 
federal  activities  (in  and  outside  the 
coastal  zone)  in  addition  to  OCS  oil  and 
gas  lease  sales.  The  remainder  of  the 
consistency  discussion  in  the 
Conference  Report  makes  this  clear  as 
does  similar  discussion  in  the 
Congressional  Record,  136  Cong.  Rec.  H 
8068  (Sep.  26,  1990)  (hereinafter 
"Congressional  Record"]  (incorporated 
into  the  Conference  Report,  see 
Conference  Report  at  975).  The 
Conference  Report  clearly  states  that 
changes  to  the  consistency  section 
clarify  that  any  federal  activity  is  subject 
to  the  consistency  requirement 
(regardless  of  location)  if  coastal  effects 
are  reasonably  likely,  and  that  there  are 
no  categorical  exemptions.  Conference 
Report  at  970.  The  discussion  in  the 
Conference  Report  on  whether  to  list 
other  federal  activities  that  are  subject  to 
the  consistency  requirement,  e.g., 
activities  under  the  Ocean  Dumping 
Act,  further  clarifies  that  no  federal 
activities  are  categorically  exempt  and 
that  the  determination  of  whether 
consistency  applies  is  a  case-by-case 
analysis  based  on  reasonably  likely 
effects  on  any  coastal  use  or  resource. 
See  Conference  Report  at  971. 

The  Congressional  Record  sheds 
further  light  on  the  intent  and  the  scope 
of  Congress'  rejection  of  Secretary  of  the 
Interior.  Congress  noted  that  since  the 
Court's  decision,  "other  federal  agencies 
have  broadly  interpreted  the  case  in  a 
manner  that  would  exclude  their 


activities  from  [consistency],"  and  that 
"[t]he  federal  consistency  provisions  are 
at  the  heart  of  the  Nation's  coastal  zone 
management  program  and  it  has  become 
increasingly  clear  that  the  combination 
of  Supreme  Court  dicta  and  federal 
agency  belligerence  are  a  troublesome 
combination."  Congressional  Record  at 
H  8072-73.  Congress  not  only  rejected 
Secretary  of  the  Interior,  but  eliminated 
the  "  'shadow  effect'  of  the  Court's 
decision  (i.e.,  its  potentially  erosive 
effect  on  the  application  of  the  federal 
consistency  requirements  to  other 
federal  agency  activities)  *   *  *  and  also 
to  dispel  any  doubt  as  to  the 
applicability  of  this  requirement  to  all 
federal  agency  activities  that  meet  the 
standard  [the  effects  test]  for  review." 
Id.  at  H  8076. 

Within  the  existing  regulations  and 
the  proposed  rule  are  means  for  Interior 
to  provide  consistency  determinations, 
where  applicable,  in  a  reasonable  and 
efficient  manner.  Briefly,  the  regulations 
would  allow  Interior  to  use  the  effects 
test  to  determine  whether  a  consistency 
determination  is  required;  or  could  note 
the  lack  of  information  at  that  5-year 
OCS  plan  stage;  and  could  provide  a 
consistency  determination  to  more  than 
one  State  under  the  new  section  for 
determinations  for  activities  that  are 
national  in  scope  or  affect  more  than 
one  State;  and,  finally.  States  and 
Interior  could  agree  that  the  5-year  plan 
is  too  early  in  the  OCSLA  process,  and 
that  consistency  determinations  may  be 
provided  at  later  stages. 

Section  930.3lCb).  One  Federal  agency 
commented  that  a  "development 
project"  should  include  a  characteristic 
from  each  of  the  two  groups  of 
descriptors.  The  "and"  in  this  section 
has  always  been  interpreted  as 
including  at  least  one  characteristic 
from  each  of  the  two  groups.  However, 
to  make  it  clearer,  the  word  "includes" 
has  been  inserted  after  "and". 

Section  930.31(c)  is  added  to  clarify 
that  CZMA  §  307(c)(1)  is  a  residual 
category.  Federal  actions  that  do  not  fall 
into  subparts  D,  E,  or  F  are  Federal 
agency  activities.  CZMA  §  307(c)(1)(A); 
see  44  Fed.  Reg.  37146.  One  Federal 
agency  commented  that  NOAA  should 
state  that  fisheries  licensing  programs 
are  subject  to  subpart  C.  No  change  is 
required  for  this  section.  A  fisheries 
licensing  program  would  continue  to  be 
under  subpart  C.  An  individual  license 
to  an  applicant  to  conduct  an  activity 
would  be  under  subpart  D.  No  change 
is  needed  to  continue  the  status  quo. 

Section  930.31(d)  addresses  the 
hybrid  nature  of  general  permit 
programs  developed  by  Federal 
agencies.  This  occurs  when  a  Federal 
agency  proposes  to  replace  the  need  for 


an  applicant  to  obtain  an  individual 
permit  with  a  general  set  of 
requirements  which,  if  met  by  the 
applicant,  would  allow  the  applicant  to 
proceed  with  the  activity  without  a 
case-by-case  approval  by  the  Federal 
agency.  Two  examples  are  the  Corps' 
Nation-wide  Permit  (NWP)  program 
under  the  Clean  Water  Act  §  404  and  the 
Environmental  Protection  Agency's 
(EPA's)  general  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  for  discharges  from  OCS  oil  and 
gas  facilities.  The  development  of  the 
general  permit  program  is  best  thought 
of  as  a  Federal  agency  activity.  Even 
though  a  general  permit  will  authorize 
license  or  permit  activities,  the 
development  of  the  federal  requirements 
is  an  action  by  a  Federal  agency,  not  an 
applicant.  Moreover,  there  is  not  a 
discreet  federal  or  license  permit 
activity  to  review  and  there  is  not  an 
applicant.  Neither  the  statute  nor  the 
regulations  contemplated  the  hybrid 
natiu-e  of  general  permits.  CZMA 
§  307(c)(1)(A)  does  provide  diat  a 
Federal  agency  is  subject  to  §  307(c)(1) 
unless  it  is  subject  to  paragraph  (2)  or 
(3)(license  or  permit  activities). 
However,  this  does  not  resolve  the 
matter  since  §  307(c)(3)  does  not  imply 
or  anticipate  a  situation  where  a  Federal 
agency  is  an  applicant  for  its  own 
approval,  and  for  general  permits  the 
Federal  agency  is  not  actually 
undertaking  the  license  or  permit 
activity  covered  by  the  general  permit. 
Federal  agencies  may  of  com-se  choose 
to  subject  their  general  permit  programs 
to  CZMA  §  307(c)(3)(A). 

Several  commenters  had  various 
suggested  changes  to  section  930.21(d). 
NOAA  made  corresponding  changes  to 
the  rule.  NOAA  agrees  that  subpart  C 
applies  to  general  permit  programs  and 
not  case-by-case  approvals  to  non- 
Federal  applicants.  This  was  the  intent 
of  the  section  and  clarifying  language 
has  been  added.  "Should"  is  changed  to 
"shall"  as  the  intent  was  to  remove  the 
need  for  case-by-case  reviews  where  the 
State  agency  concurs  with  the  general 
permit  program.  Language  was  added  to 
address  the  situation  where  a  Federal 
agency  subjects  itself  to  subpart  D.  Some 
Federal  agencies  want  to  subject  their 
general  permit  programs  to  the 
requirements  of  subpart  D.  This  gives 
States  greater  leverage  over  the  Federal 
action.  If  Federal  agencies  want  to  do 
that,  NOAA  wants  to  provide  them  that 
flexibility.  NOAA  has  added  clarifying 
language  regarding  the  need  for  State 
agency  conciurence  for  an  individual 
general  permit,  where  the  State  objected 
to  the  general  permit  program. 

Even  though  general  permit  programs 
are  for  activities  that  would  normally  be 


subject  to  subpart  D,  the  consistent  to 
the  maximum  extent  practicable 
standard  still  applies  since  the  general 
permit  program  is  covered  under 
subpart  C.  It  may  be  possible,  although 
unlikely,  that  a  federal  statute  requires 
a  Federal  agency  to  conduct  a  program 
in  such  a  manner  that  would  not  be 
fully  consistent  with  a  State's 
enforceable  policies.  The  regulations 
afready  contain  numerous  instructions 
to  Federal  agencies  regarding  notice  to 
State  agencies  and  the  content  of 
consistency  determinations. 

Section  930.31(e)  is  added  in  response 
to  a  comment  from  a  State  to  clarify 
existing  NOAA  interpretation  that  a 
modification  to  a  Federal  agency 
activity  that  has  coastal  effects  and  has 
not  been  subject  to  State  agency 
consistency  review,  is  a  Federal  agency 
activity  subject  to  the  consistency 
requirement. 

NOAA  amended  section  930.32  to 
clarify  the  consistent  to  the  maximum  • 
extent  practicable  standard.  NOAA 
divided  section  930.32(a)  into  3 
subsections.  Subsections  (1)  and  (2)  are 
the  existing  regulations  and  subsection 
(3)  is  new.  Minor  changes  were  made  to 
section  930.32(a)(1)  and  the  last 
sentence  in  (a)(1)  is  moved  to  the  end 
of  (a)(2).  These  changes  are  made  for 
clarity  and  brevify;  there  are  no 
substantive  changes  in  subsections  (a)(1) 
aiKl  (2).  The  term  "discretion"  as 
included  in  the  existing  regulations  and 
retained  in  the  revised  regulations 
means  that  the  more  discretion  a 
Federal  agency  has  under  its  legal 
requirements,  the  more  the  Federal 
agency  must  be  consistent  with  the 
management  program's  enforceable 
policies.  In  subsection  (a)(2),  NOAA 
deleted  the  term  "supplemental"  since 
the  CZMA  requires  that  a  management 
program's  enforceable  policies  are 
requirements,  not  supplemental 
requirements.  Also,  supplemental  is 
somewhat  redimdant  with  the  rest  of  the 
sentence. 

Two  Federal  agencies  commented  that 
the  consistent  to  the  maximum  extent 
practicable  standard  was  too  restrictive 
and  one  State  agency  commented  that 
"legislative  history"  is  not  federal  legal 
authority.  The  final,  proposed  and  pre- 
existing regulations  all  correctly 
describe  "consistent  to  the  maximiun 
extent  practicable"  for  purposes  of  the 
CZMA.  Congress  clearly  intended 
Federal  agencies  to  be  consistent  vfith 
State  management  programs  {see  e.g.. 
H.R.  Rep.  No.  92-1049.  94th  Cong..  2d 
Sess.  18-19),  the  regulations  have 
reflected  this  for  over  20  years,  courts 
have  upheld  the  definition  (see  e.g., 
California  Coastal  Commission  v.  Navy, 
No.  97CV2219  (S,D.  Cal.  Jan.  28. 1998). 
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and  Congress  specifically  endorsed  the 
definition  in  the  1990  amendments  in 
the  Conference  Report. 

Section  930.32(a)(3)  clarifies  the  effect 
of  federal  appropriations  law  on  the 
consistent  to  the  maximum  extent 
practicable  standard.  A  lack  of  funding 
does  not  excuse  a  Federal  agency  from 
having  to  conduct  a  federal  activity  in 
a  manner  that  is  consistent  with 
management  program  enforceable 
policies.  Management  program 
enforceable  policies  are,  in  most  cases, 
in  place  long  before  the  planning  of 
many  federal  projects  and  in  advance  of 
budgeting  for  annual  appropriations.  A 
Federal  agency  cannot  avoid  any  State 
requirement  that  it  finds  burdensome 
simply  by  not  funding  the  required 
action.  Advance  planning  and  early 
coordination  can  help  alleviate  these 
concerns.  If  Federal  agencies  know  what 
the  State's  enforceable  policies  are  then 
costs  can  be  factored  into  an  agency's 
planning.  Also,  just  as  Federal  agencies 
cannot  avoid  other  federal  and  State  law 
requirements  (e.g. ,  under  the  Clean 
Water  or  Air  Acts.  NEPA)  due  to 
funding  constraints,  they  cannot  avoid 
management  program  enforceable 
policies.  State  enforceable  policies  are 
developed  pursuant  to  the  CZMA, 
approved  by  the  Federal  Government, 
and  applicable  to  Federal  agencies 
through  the  CZMA  federal  consistency 
requirement. 

One  Federal  agency  commented  that 
section  930.32(a)(3)  overturns  long  held 
views  of  Federal  agencies  and  NOAA  or 
preempts  the  Federal  budgetary  process. 
Another  Federal  agency,  while 
acknowledging  that  a  lack  of  funding 
does  not  automatically  render  an  action 
not  practicable,  it  may  not  always  be 
possible  to  plan  for  State  requirements 
in  advance.  Several  States  conunented 
that  NOAA  should  require  Federal 
agencies  to  plan  for  State  policies  and 
that  the  word  "only"  should  be  inserted. 
One  commenter  wanted  NOAA  to 
rewrite  the  section,  and  the 
environmental  groups  commented  that 
there  were  contradictory  statements  in 
the  section.  The  only  modification 
NOAA  has  made  is  to  remove  the  word 
"discretionary"  as  it  is  somewhat 
redundant  and  limiting.  In  response  to 
the  comments,  it  is  NOAA's 
understanding  that  the  "long  held 
views"  of  the  Federal  agencies,  with  the 
possible  exception  of  one  or  two  offices 
within  one  or  two  Federal  agencies,  are 
compatible  and  in  agreement  with  this 
section.  Moreover,  the  changes  made  by 
Congress  to  the  CZMA  in  1990  carry 
more  weight  than  a  Federal  agency's 
"view."  NOAA  must  base  its  regulations 
on  the  statute.  In  this  case,  the 
definition  of  "consistent  to  the 


maximiun  extent  practicable"  is  well- 
established  and  recognized  by  Federal 
agencies  and  was  specifically  endorsed 
in  the  1990  CZMA  changes.  See 
Conference  Report  at  972.  This  section 
is  also  consistent  with  previous 
statements  made  by  the  Department  of 
Commerce's  General  Counsel.  The  letter 
that  the  commenter  refers  to  was  a 
comment  submitted  to  the  Corps  on  the 
Corps'  proposed  regulations.  See  letter 
from  Douglas  A.  Riggs,  General  Counsel, 
Department  of  Commerce,  to  the  Corps 
(Aug.  20,  1986)  (Riggs  letter).  The 
conunents  provided  to  the  Corps  in  the 
Riggs  letter  recommend  that  the  Corps 
use  NOAA's  regulations  to  define 
coordination  between  the  Corps' 
program  and  the  coastal  States  and 
discusses  "consistent  to  the  maximum 
extent  practicable"  consistent  with 
NOAA's  existing  and  proposed 
regulations.  The  reference  to 
"appropriations"  in  the  Riggs  letter  is 
ambiguous  at  best,  but,  if  interpreted 
with  the  statute  and  NOAA's  regulations 
at  the  time,  merely  mean  that  if 
something  in  appropriations  law 
prohibits  full  consistency,  then  the 
Corps  is  consistent  to  the  maximum 
extent  practicable.  Any  ambiguities  in 
the  Riggs  letter  were  replaced  by  the 
clear  language  of  the  CZMA  as  amended 
in  1990.  Problems  arise  if  Federal 
agencies  use  dollar  amounts  specified  in 
appropriations  law  as  part  of  the 
consistent  to  the  maximum  extent 
practicable  equation.  These  problems 
are:  (1)  The  CZMA  Presidential 
exemption  in  CZMA  §  307(c)(1)(B)  is  the 
only  express  exemption  due  to  lack  of 
appropriation  amounts  (even  then,  the 
appropriations  needed  for  full 
consistency  would  have  to  be 
specifically  requested  by  the  President 
as  part  of  the  budgetary  process,  and 
Congressional  appropriations  would 
have  to  specifically  exclude  from 
funding  the  cost  of  being  fully 
consistent);  (2)  appropriations  laws 
often  provide  little  guidance  as  to  how 
funds  are  to  be  used;  and  (3)  the  CZMA 
mandates  that  State  enforceable  policies 
are  substantive  requirements. 
Sometimes  appropriations  are 
insufficient  due  to  inadequate  planning, 
failure  to  include  the  cost  of  C2^MA 
compliance  in  a  budget  request,  or 
insufficient  funds  from  other  sources. 
The  solution  is  to  ensure  that  Federal 
agencies  plan  and  budget  for  full 
consistency  early  in  the  scoping  process 
for  an  activity  and  to  include  specific 
costs  for  full  consistency  in  their 
budgetary  process. 

NOAA  believes  the  meaning  of 
section  930.32(a)(3)  is  clear  and  has  not 
added  the  word  "only."  NOAA  has  not 


replaced  "should"  with  "shall"  when 
discussing  the  admonition  for  Federal 
agencies  to  plan  and  budget  for  the  costs 
of  being  consistent  with  State  policies  as 
there  is  no  basis  in  the  statute  for  NOAA 
to  impose  such  a  directive.  The  statute 
requires  the  Federal  agency  to  be 
consistent  to  the  maximum  extent 
practicable  with  enforceable  policies. 
How  a  Federal  agency  does  this  and 
how  it  funds  such  consistency  is 
determined  by  other  Federal  law  or  each 
agency's  planning,  budgetary  and 
policy-making  processes.  The  language 
of  this  section  is  clear  regarding 
appropriations  and  consistency.  There 
is  no  contradiction  as  the  section  merely 
acknowledges  that  appropriation  laws 
are  Federal  law  which  may  contain 
specific  legal  prohibitions  to  full 
consistency.  Absent  such  specific 
prohibitions,  the  Presidential  exemption 
is  the  only  provision  which  may  be  used 
by  a  Federal  agency  to  make  a  finding 
that  a  lack  of  funds  prohibits  full 
consistency. 

Section  930.32(b)  clarifies  that  in  an 
emergency,  or  other  similar  unforeseen 
circiunstance,  the  Federal  agency  must 
still  adhere  to  the  consistency 
requirements,  to  the  extent  tbat  exigent 
circiunstances  allow.  For  example,  a 
Federal  agency,  responding  to  an 
emergency,  must  still  provide  a 
consistency  determination  to  the  State 
agency,  if  time  allows.  If  the  time  frame 
for  responding  to  an  emergency  is  too 
short  for  a  consistency  determination, 
the  Federal  agency  should  coordinate 
with  the  State  agency  to  the  extent 
possible.  To  avoid  uncertainty  in  these 
instances,  the  Federal  agency  and  State 
agency  may  mutually  agree  to 
emergency  response  plaiuiing  prior  to 
an  actual  emergency,  or  develop 
expedited  procedures  or  a  general 
review  for  reasonably  foreseeable 
emergency  situations  and  activities.  The 
phrase  "exigent  circumstances"  is  used 
since  many  agencies  respond  to 
emergencies,  but  they  may  not  be 
mandated  by  law  to  respond  within  a 
certain  time  frame.  Thus,  their  rapid 
response  may  be  determined  by  the 
emergency  nature  of  the  activity  (i.e., 
the  exigent  circiunstances),  not  their 
discretionary  authority.  Several  State 
agencies  commented  that  this  section 
needs  to  be  clearer  regarding  Federal 
agency  responsibilities  to  ensure  that 
Federal  agencies  deviate  only  when 
there  is  a  true  emergency  and  that  even 
when  there  is  an  emergency,  the  Federal 
agency  still  complies  with  the 
consistency  requirements  if  the  action 
continues  after  the  emergency  is  past. 
NOAA  agrees  that  this  section  needed 
revision  to  better  reflect  the 


"emergency"  nature  of  deviating  horn 
consistency.  The  consistency 
requirements  should  not  be  set  aside 
unless  absolutely  necessary  and  if  an 
emergency  arises,  then  consistency 
should  be  adhered  to  once  the 
emergency  passes  if  there  is  still  an 
activity  occurring.  NOAA  has  made  • 
corresponding  changes  to  this  section. 

Section  930.32(c)  addresses  national 
security  activities  that  are  "classified." 
The  1990  changes  to  the  CZMA  make  it 
clear  that  all  federal  activities  are 
subject  to  the  consistency  requirement. 
Thus,  a  classified  activity  that  will  affect 
coastal  uses  or  resoiuces  is  subject  to 
the  consistency  requirement  unless 
exempted  by  the  President  under  CZMA 
§  307(c)(1)(B)).  However,  under  the 
consistent  to  the  maximum  extent 
practicable  standard,  the  Federal  agency 
need  only  provide  ptoject  information 
that  it  is  legally  permitted  to  release. 
Despite  the  fact  that  a  Federal  agency 
may  not  be  able  to  disclose  certain 
project  information,  the  Federal  agency 
must  still  conduct  the  classified  activity 
consistent  to  the  maximiun  extent 
practicable  with  the  management 
program.  Concerned  management 
programs  may  want  to  consider 
developing  general  consistency 
agreements  with  relevant  Federal 
agencies  for  classified  activities.  The 
definition  of  "classified"  is  adopted 
from  the  Freedom  of  Information  Act. 
Information  concerning  the  national 
defense  or  foreign  policy  is  protected 
from  disclosure  provided  it  has  been 
properly  classified  in  accordance  with 
the  substantive  and  procedural 
requirements  of  an  executive  order.  As 
of  October  14,  1995,  the  executive  order 
in  effect  is  E.O.  12,958,  3  CFR  333, 
reprinted  in  50  U.S.C.  §435  note  (1994). 
Generally,  it  is  preferable,  however,  not 
to  identify  the  particular  executive  order 
in  the  regulations,  because  it  may  be 
supplanted  by  a  new  order  and  courts 
have  held  that  agencies  should  always 
apply  the  executive  order  in  effect  at  the 
time  the  classified  determination  is 
made — i.e.,  an  agency  does  not  have  to 
go  back  through  all  of  its  old 
information  and  reclassify  it  piursuant  to 
the  latest  executive  order.  One 
commenter  said  the  definition  of 
classified  activity  was  too  broad  and 
that  the  rule  should  encoiu-age  the  use 
of  qualified  third  parties  to  review 
classified  materids.  NOAA  does  not 
agree  that  the  language  of  the  subsection 
is  over  broad.  The  subsection 
adequately  instructs  Federal  agencies  to 
withhold  only  classified  material. 
NOAA  agrees  that  using  a  qualified 
third  party  to  review  classified  material 


is  appropriate  where  both  the  Federal  • 
agency  and  State  agency  agree. 

Section  930.33(a)(1)  clarifies  that 
effects  on  any  coastal  use  or  resource  are 
not  limited  to  environmental  effects  and 
that  a  review  of  relevant  management 
program  enforceable  policies  is 
necessary  to  determine  whether  the 
activity  will  affect  any  coastal  use  or 
resource.  Two  commenters 
recommended  that  NOAA  add  language 
that  an  activity  has  coastal  effects  if  it 
initiates  actions  leading  to  effects  (so- 
called  "chain  of  events"  language)  and 
that  NOAA  add  language  regarding 
State-Federal  consultation.  NOAA  has 
added  the  chain  of  events  language  from 
section  930.31(a)  to  this  section  as  well. 
The  sentence  regarding  consultation 
with  State  agencies  is  not  added  as  the 
regulations  contain  sufficient  direction 
for  Federal  agencies  to  consult  with 
State  agencies. 

Section  930.33(a)(2)  clarifies  when 
federal  consistency  does  not  apply  to  a 
Federal  agency  activity.  If  there  are  no 
effects  on  any  coastal  use  or  resource 
and  a  negative  determination  is  not 
required,  then  the  Federal  agency  need 
not  provide  anything  to  the  State. 
Several  States  and  the  environmental 
groups  commented  that  Federal 
agencies  should  consult  with  State 
agencies  even  when  there  are  no  coastal 
effects  or  to  provide  a  negative 
determination.  NOAA  added  the  phrase 
"Federal  agency  activity"  to  distinguish 
this  section  from  the  need  to  consult 
with  State  agencies  for  development 
projects.  The  other  comments  are  not 
accepted,  because  the  intent  of  this 
section  is  to  clarify  when  Federal 
agencies  must  consult  vdth  State 
agencies.  The  CZMA  does  not  require 
Federal  agencies  to  coordinate  with 
State  agencies  for  activities  that  do  not 
have  coastal  effects.  To  require 
coordination  for  such  activities  would 
be  contrary  to  the  CZMA,  unreasonable 
and  place  an  enormous  burden  on  the 
Federal  agencies  with  little  or  no  benefit 
to  management  programs.  NOAA  also 
believes  it  would  also  be  unwise  to 
"encourage"  such  unnecessary 
coordination.  The  regulations  do  require 
that  a  Federal  agency  provide  a  State 
agency  with  a  negative  determination  in 
certain  circumstances,  and  this  has  been 
retained  in  the  revised  regulations. 

Section  930.33(a)(3)  provides  a 
process  whereby  State  agencies  and 
Federal  agencies  can  more  efficiently 
address  "de  minimis"  activities.  De 
minimis  activities  cannot  be  unilaterally 
excluded  from  the  Federal  consistency 
requirement.  Two  Federal  agencies 
commented  that  this  section  will  be 
very  useful,  but  suggested  NOAA  use  a 
different  word  than  "trifling."  Another 


Federal  agency  commented  that  de 
miiwnis  activities  should  be  excluded, 
by  rule,  from  the  consistency 
requirement.  State  commenters 
supported  the  section  with  suggested 
wording  changes.  One  enviroiunental 
group  commented  that  de  minimis 
activities  should  only  be  excluded  after 
opportunity  for  public  comment.  Other 
enviroiunental  groups  opposed  this 
section  as  contrary  to  Congressional 
intent  that  no  activities  be  excluded  that 
have  coastal  effects.  These  groups  also 
asked  that  public  comment  be  provided 
for  if  the  section  were  retained. 

NOAA  has  replaced  the  word 
"trifling"  with  "insignificant"  and  has 
also  clarified  that  de  minimis  applies  to 
activities  with  insignificant  direct  and 
indirect  coastal  effects.  While  the  use  of 
this  section  will  be  hmited  to  activities 
with  Uttle  or  no  coastal  effect,  NOAA 
agrees  that  States  need  to  provide  for 
public  input  before  excluding  such 
activities.  NOAA  believes  that  the 
CZMA  provides  States  with  the 
flexibility  to  exclude  such  activities 
with  insignificant  effects,  by  agreement 
with  Federal  agencies  and  with 
opportunity  for  public  input.  NOAA 
intends  to  foster  efficient  and  effective 
administrative  mechanisms.  This 
section  allows  States  to  do  that. 

If  Federal  agencies  cannot  unilaterally 
exclude  their  activities  from 
consistency,  neither  can  NOAA  on  its 
own,  by  rule,  exclude  activities.  The 
1990  amendments  to  the  CZMA  clearly 
require  that  federal  actions  are  subject  to 
consistency  if  they  affect  coastal  uses  or 
resources.  There  is  no  distinction  as  to 
the  magnitude  of  effects.  Seemingly 
minor  effects  may  have  substantial 
coastal  effects  wben  cumulative  and 
secondary  effects  eue  considered. 
Congress  specifically  recognized  this  in 
1990.  Conference  Report  at  970-72. 
There  are  several  problems  with  listing 
or  mandating  a  de  minimis  exception,  as 
suggested  by  the  comment.  As  the  court 
noted  in  Environmental  Defense  Fund  v. 
EPA,  82  F.3d  451  (D.C.  Cir.  1996), 
modified  by  92  F.3d  1209  (D.C.  Cir. 
1996),  "[tlhe  abihty  to  create  a  de 
minimis  exemption  is  not  an  ability  to 
depart  from  the  statute,  but  rather  a  tool 
to  be  used  in  implementing  the 
legislative  design.  *   *   *  Of  course, 
*  *  *  a  de  minimis  exemption  caimot 
stand  if  it  is  contrary  to  the  express 
terms  cf  the  statute."  The  express  terms 
of  the  CZMA  are  that  consistency 
applies  to  "each"  federal  activity 
"affecting"  "any"  coastal  use  or 
resource.  Neither  the  CZMA  nor  the 
Conference  Report  specifically  authorize 
a  de  ntinimis  exception.  Conference 
Report  at  970-972.  Rather,  the 
Conference  Report  provides  persuasive 
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authority  regarding  legislative  design: 
"effects"  are  to  be  construed  broadly 
and  include  reasonably  foreseeable 
direct  and  indirect  effects.  Further, 
Congress  amended  the  CZMA  in  1990  to 
specifically  guard  against  Federal 
agencies  exempting  their  activities. 
Thus,  any  attempt  to  address  de 
minimis  activities  must  be  done 
cautiously  and  only  with  the 
concurrence  of  the  State  agency.  Finally, 
many  States  are  concerned  with  the 
ciunulative  effect  of  seemingly  de 
minimis  activities.  States  are  not  only 
concerned  with  resource  protection 
issues,  but  ensuring  that  their  efforts  to 
address  de  minimis  activities  through 
other  planning  and  permitting  activities 
are  not  compromised  by  exempting 
other  de  minimis  activities. 

The  CZMA,  however,  allows  States 
and  Federal  agencies  to  agree  to  address 
de  minimis  activities  in  a  flexible 
manner.  The  proposed  revisions  do  not 
provide  detailed  definitions  of  de 
minimis  activities.  Rather,  OCRM 
proposes  some  general  guidelines  and 
then  leaves  it  to  the  Federal  agency  and 
States,  with  opportimity  for  public 
comment,  to  agree  as  to  what  is  de 
minimis. 

Section  930.33(a)(4)  allows  State 
agencies  and  Federal  agencies  to 
mutually  agree  to  exclude 
environmentally  beneficial  activities 
from  further  State  agency  review.  Two 
commenters  said  that  enviromnentally 
beneficial  activities  should  not  be 
excluded  from  review,  that  public 
comment  is  needed  and  that  the  section 
should  be  deleted.  NOAA  believes  that 
States  and  Federal  agencies  should  have 
the  flexibility  to  agree  to  exclude 
activities  from  consistency  review  that 
will  be  beneficial  to  the  environment. 
This  is  consistent  with  the  CZMA's 
directives  regarding  administrative 
efficiency  and  effectiveness.  See  CZMA 
§  303(2)(G),  (H)  and  (I).  NOAA  has 
clarified  that  environmentally  beneficial 
refers  to  the  protection  and  restoration 
of  natiual  resources  of  the  coastal  zone. 
NOAA  also  recognizes  the  importance 
of  such  decisions  to  the  public  and  has 
specifically  required  that  any  such 
exclusion  requires  public  notice  and 
comment  piu-suant  to  CZMA 
§306(d)(14). 

Section  930.33(c)(2)  is  removed.  Outer 
continental  shelf  (OCS)  oil  and  gas  lease 
sales  are  Federal  agency  activities  and 
are  subject  to  the  CZMA  consistency 
requirement.  See  Sections  III  and  IV  of 
this  proposed  rule.  Likewise,  pre-lease 
sjile  activities  are  also  subject  to  the 
consistency  requirement  if  coastal 
effects  are  reasonably  foreseeable.  See 
44  Fed.  Reg.  37154  (comment  to  section 
930.71);  Letter  from  Leon  Ulman, 


Dfeputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  U.S.  Dept.  of 
Justice,  to  C.L.  Haslam,  General 
Counsel,  U.S.  Dept.  of  Commerce  and 
Leo  M.  Krulitz,  Solicitor,  U.S.  Dept.  of 
the  Interior  (Apr.  20,  1979). 

Section  930.33(d)  clarifies  the  CZMA 
federal  consistency  "effects  test."  Early 
Federal-State  coordination  is 
emphasized  to  reduce  conflict,  build 
public  support,  provide  a  smooth  and 
expeditious  federal  consistency  review, 
and  to  help  Federal  agencies  avoid 
costly  last  minute  changes  to  projects  in 
order  to  comply  with  management 
program  enforceable  policies.  The 
earlier  the  coordination,  the  less  likely 
it  is  that  conflict  will  arise.  Early 
coordination  also  enables  a  Federal 
agency  to  address  coastal  management 
concerns  while  the  agency  still  has  the 
discretion  to  alter  the  activity  and  before 
substcuitial  resources  have  been 
expended. 

Section  930.34  is  replaced  by  a  new 
section  930.34,  which  contains  some  of 
the  information  from  the  original 
section  930.34.  Other  parts  of  the 
original  section  930.34  are  moved  to 
section  930.36. 

Section  930.34(a)(2)  encourages 
Federal  agencies  and  State  agencies  to 
use  existing  procedures  to  coordinate 
consistency  reviews.  However,  for 
permit  requirements  in  management 
programs  that  are  not  required  of 
Federal  agencies  by  federal  law  other 
than  the  CZMA,  the  Federal  agency  may 
submit  the  necessary  information  in  any 
manner  it  chooses  so  long  as  the 
requirements  of  this  subpart  are 
satisfied.  NOAA  has  encoiuaged  the 
practice  of  management  programs  using 
State  permitting  procediues  as  an 
administrative  convenience  to  process 
Federal  agency  consistency 
determinations  under  CZMA  §  307(c)(1) 
and  (2).  This  results  in  efficient  State 
consistency  reviews  by  taking  advantage 
of  existing  review  procedures  otherwise 
applicable  to  permitting  actions.  This 
new  section  is  based  on  a  comment  in 
the  original  1979  regulations,  44  Fed. 
Reg.  37147. 

There  were  various  comments  on 
section  930.34(a)  regarding  a  description 
of  the  nature  of  coordination  being 
recommended,  mandating  early 
coordination,  cross-referencing  the 
section  to  section  930.36(b)  and  section 
930.39,  the  meaning  of  the  removal  of 
the  word  "directly,"  standardizing 
notification  and  response  procedures, 
and  adding  "cumulative  effects"  to  the 
section.  NOAA  has  not  made  any 
changes  based  on  these  comments.  The 
regiilations  should  not  specify  the 
natiu^  of  the  coordination 
recommended  as  States  and  Federal 


agencies  should  have  flexibility  to 
determine  how  best  to  conduct  such 
coordination.  NOAA  cannot  require 
early  coordination.  If  a  State  has 
problems  conducting  consistency 
within  the  specified  time  periods,  then 
the  State  needs  to  make  changes  to  State 
laws  or  processes.  The  State  could  also 
develop  an  MOU  with  particular 
Federal  agencies.  Cross  references  to 
other  sections  are  redundant  and  not 
necessary.  As  stated  earlier,  all 
references  to  coastal  effects  refers  back 
to  the  definition  in  section  930.11(g), 
which  includes  reasonably  foreseeable 
direct  and  indirect  (cumulative  and 
secondary)  effects  on  coastal  uses  or 
resomt:es. 

Section  930.34(b)  is  moved  to  section 
930.36(b)  and  amended  to  clarify  that 
the  Federal  agency  must  provide  a 
consistency  determination  to  the  State 
while  the  Federal  agency  still  has  the 
ability  to  alter  the  activity  to  address 
management  program  poUcies. 

Sections  930.34(b)(2)  and  (c)  is 
deleted,  with  parts  of  these  sections 
moved  to  new  section  930.34(c).  These 
sections  are  confusing  and  are  not 
needed,  because  the  listing  provision  for 
Federal  agency  activities  is  a 
recommendation  and  not  a  requirement 
and  Federal  agencies  must  provide  a 
consistency  determination  to  applicable 
States  for  activities  with  coastal  effects 
regardless  of  whether  the  State  has 
listed  the  activity.  One  commenter  said 
that  the  State  agency  should  provide  for 
public  conunent  before  an  activity  is 
listed  or  de-listed.  Public  comment  is 
already  provided  for  when  the  State 
proposes  to  submit  a  listing  or  de-listing 
to  NOAA  as  a  program  change,  under  15 
CFRpart  923,  subpart  H. 

Other  comments  were  made  on 
section  930.34(c)  by  two  Federal 
agencies  and  several  State  agencies 
requesting  clarification  and  changes  to 
unlisted  Federal  agency  activities.  In 
response,  NOAA  added  language  to 
subsections  (b)  and  (c)  to  clarify  that 
listing  of  Federal  agency  activities  is 
optional.  Thus,  time  limits  for  State 
agency  notification  of  unlisted  Federal 
agency  activities  are  not  appropriate 
since  a  Federal  agency  is  required  by 
statute  to  provide  a  consistency 
determination  when  coastal  effects  are 
reasonably  foreseeable.  In  some  cases, 
the  Federal  agency  may  not  be  aware  of 
its  CZMA  responsibilities  and  NOAA 
cannot,  by  rule,  remove  the  consistency 
requirement  when  there  may  be  coastal 
effects.  If  a  Federal  agency  actually 
makes  a  determination  of  no  effects,  in 
many  cases  a  negative  determination 
will  be  required  so  that  the  State  will 
receive  notice  with  attendant  time 
frames.  If  a  negative  determination  is 


not  required,  and  the  Federal  agency 
made  a  CZMA  determination  of  no 
effects,  it  may  so  notify  the  State  agency 
as  a  matter  of  comity  and  improved 
coordination.  Previous  language  is  not 
retained  as  it  was  confusing. 
Consistency  is  an  affirmative  duty  for 
Federal  agencies  and,  as  such,  the  State 
agency  listing  procedure  is  not 
mandatory. 

Section  930.34(d)  encourages  Federal 
agencies  to  seek  assistance  from  the 
State  agency  in  its  determination  of 
effects  and  consistency.  At  a  minimum. 
State  agencies  must  be  able  to  provide 
Federal  agencies  with  the  applicable 
enforceable  policies.  Because 
identifying  a  State's  enforceable  policies 
can  be  difficult.  Federal  agencies  noted 
the  importance  of  this  provision.  Also, 
providing  the  Federal  agency  with  the 
applicable  policies  will  help  focus  ihe 
Federal  agency's  efforts  on  the  State 
agency's  concerns.  One  State  agency 
commented  that  identifying  enforceable 
policies  could  be  problematic,  because  a 
State  agency  may  fail  to  identify  all 
applicable  policies  or  the  Federal 
agency  may  overlook  policies.  One  State 
agency  conunented  that  State  agencies 
should  have  flexibility  to  decide  how  to 
offer  assistance,  and  one  commenter 
said  that  the  public  or  local 
govenunents  should  be  able  to  identify 
additional  policies. 

NOAA  did  not  change  the  rule  based 
on  these  comments.  The  statute  and 
regulations  clearly  require  Federal 
agencies  to  be  consistent  with  all 
applicable  enforceable  policies, 
including  those  that  may  have  been 
overlooked  at  one  time.  Moreover,  the 
regulation  already  addresses  early 
identification  of  enforceable  policies  by 
stating  that  such  identification  is: 
"based  upon  the  information  provided 
to  the  State  agency  at  the  time  of  the 
request." 

The  statute  and  regulations  are  clear 
that  the  Federal  agency  prepares  the 
consistency  determination.  If  a  State 
does  not  want  to  assist  the  Federal 
agency  in  the  preparation,  then  the  State 
loses  a  good  opportimity  to  ensure  that 
all  of  its  relevant  policies  are  considered 
and  acciu-ately  interpreted.  Further, 
NOAA  believes  that  it  is  the  State 
agency's  responsibility  to  be  able  to 
accurately  and  completely  identify  its 
enforceable  policies.  The 
implementation  of  federal  consistency 
at  the  State  level  is  solely  the 
responsibility  of  the  State  agency. 
Neither  the  pubUc  nor  local 
governments  can  identify,  or  interpret, 
applicable  management  program 
enforceable  policies  for  federal 
consistency  pxuposes.  See  sections 
930.6  and  930.11(o)  (for  responsibilities 


and  definition  of  the  State  agency),  and 
response  to  the  comment  regarding 
section  930.6. 

Section  930.35  applies  to  negative 
determinations  and  clarifies  existing 
requirements  for  negative 
determinations.  Various  comments  were 
made  regarding  the  State  lists  and  when 
a  negative  determination  should  be 
provided.  NOAA  responded  by  adding  a 
reference  to  the  list  in  section  930.34(b). 
The  word  "relevant"  is  removed.  NOAA 
has  re-inserted  the  language  from 
existing  section  930.35(a)(3).  NOAA  had 
previously  proposed  to  eliminate  this 
subsection  as  not  used  and  redundant. 
However,  States  provided  persuasive 
information  and  examples  that 
demonstrated  that  this  section  is  used 
often,  and  used  differently  than  the 
other  requirements  for  negative 
determinations,  and  provides  States 
with  an  effective  notification  of  Federal 
agency  activities.  A  consistency 
determination  is  not  required  if  a  State 
agency  objects  to  a  negative 
determination.  The  determination  of 
coastal  effects  is  made  by  the  Federal 
agency  and  even  if  a  State  objects,  the 
Federal  agency  may  still  rely  on  its  no 
effects  determination  and  proceed  with 
the  activity.  In  such  cases.  State  and 
Federal  agencies  may  enter  into 
mediation  to  resolve  the  matter,  or  the 
State  may  litigate.  NOAA  caimot  require 
a  Federal  agency  to  provide  a 
consistency  determination  or  a  negative 
determination  prior  to  the  90-day 
notification  requirement.  The 
regulations  already  contain  sufficient 
encoiu^gement  for  Federal  agencies  to 
consult  with  State  agencies  prior  to  the 
90-day  period  and  early  in  the  planning 
phase  of  a  Federal  agency  activity. 

Section  930.35(b)  clarifies  the 
information  requirements  for  a  negative 
determination.  A  negative 
determination,  by  definition,  is  a 
finding  of  no  effects.  Thus,  the 
information  provided  to  the  State 
agency  for  a  negative  determination  may 
not  be  as  substantial  as  that  provided  for 
a  consistency  determination.  One 
Federal  agency  commented  that  it 
opposed  the  need  to  provide  an 
evaluation  of  enforceable  policies  as 
part  of  its  negative  determination.  A 
Federal  agency's  review  of  a  State's 
enforceable  policies  is  essential  for 
determining  coastal  effects.  This  is 
emphasized  in  changes  to  section 
930.33(a)(1)  (Identifying  Federal  agency 
activities  affecting  any  coastal  use  or 
resource). 

Section  930.35(c)  clarifies  that  if  a 
State  agency  wishes  to  disagree  with  a 
Federal  agency's  negative 
determination,  it  must  do  so  within  60 
days  or  its  concurrence  is  presumed. 


Public  notice  under  CZMA  §  306(d)(14) 
is  not  required  for  State  agency  review 
of  negative  determinations  since 
negative  determinations  are  not 
consistency  determinations  as 
contemplated  by  the  Act.  This  section 
also  clarifies  that,  if  a  Federal  agency 
were  to  agree  that  coastal  effects  are 
reasonably  foreseeable  and  that  its 
negative  determination  was  not  correct, 
then  the  State  agency  and  Federal 
agency  may  agree  to  an  alternative 
schedule  to  promote  administrative 
efficiency.  One  Federal  agency  objected 
to  applying  the  90-day  statutory 
notification  period  and  the  60-day  State 
agency  response  period  to  negative 
determinations.  Another  Federal  agency 
asked  that  the  section  be  clarified 
regarding  State  lists  and  the 
postponement  of  the  activity  by  the 
Federal  agency.  Several  States 
commented  that  Federal  agencies 
should  be  required  to  postpone  action 
until  disagreements  have  been  resolved. 
One  commenter  and  the  environmental 
groups  commented  that  States  should 
provide  for  public  comment  of  the  State 
agency's  review  of  a  negative 
determination.  NOAA  responded  by 
adding  language  to  subsection  (c)  to 
clarify  that  State  agencies  are  not 
obligated  to  respond  to  a  negative 
determination.  As  such,  States  are  not 
required  to  provide  for  public 
participation  for  negative 
determinations  under  CZMA 
§  306(d)(14).  A  State  could  acquiesce  in 
all  negative  determinations  that  it 
receives  without  providing  any  review 
or  response.  It  is  simply  an 
acknowledgment  of  the  Federal  agency's 
determination  that  its  activity  will  not 
have  coastal  effects,  and  that,  therefore, 
the  activity  is  not  subject  to  the 
consistency  requirement.  If  a  State 
agency  believes  that  the  activity  will 
have  coastal  effects  and  the  Federal 
agency  agrees,  then  the  Federal  agency 
would  provide  a  consistency 
determination,  which  would  require  the 
State  agency  to  provide  for  public 
participation  in  the  State  agency's 
review  of  the  consistency 
determination.  To  clarify  this,  the  final 
clause  of  the  subsection  from  the 
proposed  rule  is  deleted  as  it  does  not 
matter  whether  a  new  90-day  clock  is 
started  or  whether  an  alternative 
schedule  is  agreed  upon  for  a 
consistency  determination,  public 
participation  would  be  required. 

To  be  consistent  with  the  change  to 
§  930.43(d),  "should  postpone"  is 
changed  to  "should  consider 
postponing."  A  Federal  agency  cannot 
be  required  to  postpone  final  action  past 
the  90-day  period.  If  a  Federal  agency 
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maintains  that  coastal  effects  are  not 
reasonably  foreseeable,  and  has  met  the 
procedural  requirements  of  these 
regulations,  then  the  Federal  agency  has 
fully  met  its  consistency 
responsibilities.  If  a  State  disagrees  with 
a  negative  determination,  it  can  seek 
mediation  where  the  Federal  agency 
might  agree  to  postpone  action,  or  sue 
the  Federal  agency  for  making  em 
arbitrary  and  capricious  finding  that 
coastal  effects  are  not  reasonably 
foreseeable.  The  regulations  already 
require  that  a  negative  determination  be 
submitted  at  least  90  days  prior  to 
agency  action.  NOAA  does  not  intend  to 
distiu-b  this  long-standing  provision. 
This  is  based  on  the  statutory 
requirement  for  consistency 
determinations  since  a  Federal  agency 
could  determine,  after  input  from  a 
State,  that  the  activity  does  in  fact  have 
coastal  effects.  The  new  review  period, 
which  is  reasonably  based  on  the  review 
periods  for  consistency  determinations, 
is  provided  to  ensure  that  States 
respond  in  a  timely  fashion,  if  a  State 
elects  to  respond.  These  review  periods 
will  actually  provide  a  Federal  agency 
with  a  more  timely  response  to  a 
negative  determination,  i.e.,  within  60 
days  rather  than  90  days.  As  States  are 
not  required  to  list  Federal  agency 
activities,  neither  can  they  be  required 
to  list  activities  for  which  negative 
determinations  have  been  prepared  in 
the  past.  A  Federal  agency  coiild  request 
that  State  do  so.  and  it  would  be  in  the 
best  interest  of  the  State  to  provide  such 
information,  but  it  cannot  be  required. 

Section  930.36  is  moved  to  section 
930.35(d).  Section  930.36  incorporates 
existing  sections  930.37  and  930.34(b) 
and  elaborates  on  consistency 
determinations  for  proposed  activities. 

Section  930.36(c)  clarifies  the  use  of 
general  consistency  determinations. 
Federal  agencies  may  provide  State 
agencies  with  general  consistency 
determinations  for  repetitive  activities 
in  the  same  manner  that  they  provide 
single  consistency  determinations.  A 
general  consistency  determination  is 
still  only  allowed  in  a  limited  number 
of  cases  where  the  activities  are 
repetitive  and  do  not  affect  any  coastal 
use  or  resource  when  performed 
separately.  NOAA  has  added  greater 
flexibility  for  State  agencies  and  Federal 
agencies  to  mutually  agree  to  use 
general  determinations.  The  primary 
purpose  of  a  general  determination  is  for 
repetitive  activities.  Allowing  a  Federal 
agency  to  unilaterally  provide  a  general 
determination  for  non-repetitive 
activities  that  have  cumulative  effects 
would  be  inconsistent  with  the  1990 
CZMA  changes.  A  general  consistency 
determination  may  be  used  for  de 


minimis  activities  only  when  the 
Federal  agency  and  State  agency  have 
mutually  agreed  to  do  so.  The  terms 
"periodic"  and  "substantially  similar  in 
nature"  are  proposed  to  be  deleted  as 
the  concept  of  "repetitive"  includes 
these  terms.  One  Federal  agency 
commented  that  the  section  was  vague. 
Several  States  commented  that 
coordination  with  States  prior  to 
submitting  a  general  determination 
should  be  required.  Periodic 
consultation  on  a  general  consistency 
determination  will  vary  depending  on 
the  nature  of  the  Federal  agency 
activity.  Thus,  NOAA  is  leaving  this 
phrase  imchanged  and  allowing  States 
and  Federal  agencies  to  develop 
consultation  periods.  As  is  the  case  for 
non-general  consistency  determinations. 
Federal  agencies  cannot  be  required  to 
consult  with  States  prior  to  the  90-day 
period.  It  is  certainly  in  the  interest  of 
all  concerned  to  consult  prior  to 
submitting  a  general  consistency 
determination  and  the  regulations 
contain  ample  encouragement  for  early 
coordination. 

Section  930.36(d).  One  Federal  agency 
commented  that  a  State  agency  should 
not  be  able  to  re-review  earlier  phases 
of  an  activity  with  which  the  State 
concurred.  The  regulation  is  clear  that  a 
consistency  determination  will  be 
provided  for  each  phase.  By  definition, 
the  State  then  reviews  and  objects  or 
concurs  with  each  determination.  The 
State  caimot  revisit  its  earlier 
concurrence.  If  the  activity  is 
substantially  changed  then  the  later 
phased  consistency  determination 
should  cover  the  changes  from  the 
previous  phase  or  new  section  930.46 
may  require  a  supplemental 
determination. 

Section  930.36(e)  describes  a  method 
to  efficiently  address  consistency 
requirements  for  a  federal  activity  that 
is  national  or  regional  in  scope.  For 
example,  a  federal  activity,  such  as  a 
rulemaking  or  planning  activity,  may 
apply  to  more  than  one  coastal  State 
where  coastal  effects  are  reasonably 
foreseeable.  Providing  each  State  with  a 
separate  consistency  determination  may 
be  difficult,  inefficient  and  not  cost 
effective,  even  writh  early  coordination. 
The  proposed  regulation  provides  States 
and  Federal  agencies  with  the  means  to 
effectively  coordinate,  ensure  adequate 
consideration  of  management  programs, 
and  provide  an  efficient,  cost  effective 
and  timely  method  for  meeting  the 
consistency  requirement.  Two  Federal 
agencies  expressed  concerns  on  whether 
national  rulemaking  or  plans  should  be 
subject  to  consistency.  One  Federal 
agency  commented  that  it  was  unclear 
how  the  process  differed  for  national 


consistency  determinations.  One  State 
commented  that  a  State  should  be  able 
to  require  additional  information  to  start 
the  consistency  review  period.  One 
conunenter  said  that  a  national 
consistency  determination  should 
require  essentially  the  same  information 
as  that  for  a  consistency  determination 
submitted  to  one  State. 

NOAA  disagrees  that  this  subsection 
will  not  facilitate  the  development  of 
consistency  determinations  that  apply 
to  multiple  States.  This  section  allows 
Federal  agencies  to  send  one 
consistency  determination  applicable  to 
all  States,  using  one  discussion  for 
coastal  effects  and  enforceable  policies 
that  are  in  common  among  the  States. 
There  would  be  individual  State 
sections  in  the  consistency 
determination  only  for  those  State 
effects  and  policies  that  are  not  in 
common.  The  second  sentence  in 
subsection  (e)(2)  has  been  amended  to 
clarify  this.  As  discussed  in  response  to 
comments  on  section  930.31,  the  CZMA 
makes  no  distinction  between  Federal 
agency  activities  that  are  local  in  scope 
and  those  activities,  regulations,  and 
plans,  that  are  national  or  regional  in 
scope.  Whether  these  national  activities 
are  subject  to  consistency  is  based  on 
whether  coastal  effects  are  reasonably 
foreseeable  as  a  result  of  the  activities. 
NOAA  has  not  added  language 
regarding  additional  information.  Such 
a  circumstance  is  already  addressed  in 
the  regulations.  Section  930.39 
describes  the  content  of  a  consistency 
determination.  If  the  information 
required  by  section  930.39,  in 
conjunction  with  section  930.36(e),  is 
not  provided,  then  the  Federal  agency 
has  failed  to  submit  a  complete 
consistency  determination  and,  thus, 
the  60-day  State  agency  review  period 
has  not  started  and  will  not  start  until 
the  information  is  provided.  To  require 
separate  consistency  determinations 
under  this  section  would  defeat  the 
purpose  of  this  section. 

Section  930.37(c)  is  moved  to  section 
930.36(d)  and  amended  to  clarify  that 
phased  consistency  determinations 
refers  to  development  projects  and 
activities.  Section  930.37  clarifies 
coordination  of  consistency  with  the  use 
of  NEPA  documents  to  address 
consistency  requirements.  Federal 
agencies  are  not  required  to  address 
consistency  requirements  in  NEPA 
documents,  but  may  use  NEPA 
documents,  at  the  Federal  agency's 
discretion,  as  an  efficient  and  effective 
mechanism  to  address  the  consistency 
requirements.  The  use  of  NEPA 
documents  for  consistency  purposes 
does  not,  however,  mean  that  a  NEPA 
dociunent  necessarily  satisfies  all 


consistency  requirements.  The  Federal 
agency  must  still  comply  with  the 
applicable  sections  in  15  CFR  part  930. 
subpart  C.  Section  930.37  provides 
flexibility  for  States  and  Federal 
agencies  to  agree  to  different  NEPA/ 
consistency  review  procedures. 
Coordination  between  States  and 
Federal  agencies  on  federal  consistency 
requirements  should  occur  at  an  early 
stage,  usually  at  the  draft  environmental 
impact  statement  (EIS)  stage,  and  before 
the  Federal  agency  reaches  a  significant 
point  in  its  decision  making  and  while 
the  Federal  agency  still  has  discretion  to 
modify  the  activity.  A  final  EIS  is  a 
significant  point  in  an  agency's  decision 
making  and  further  modifications  are 
much  harder  to  do  and  require  more 
resources.  It  is  more  efficient  and  in 
keeping  with  the  intent  of  consistency 
for  State  agencies  and  Federal  agencies 
to  coordinate  at  the  draft  EIS  stage. 
Arrangements  should  be  made  to  do 
supplemental  consistency  reviews  in 
case  the  project  substantially  changes  in 
the  final  EIS  or  Record  of  Decision, 
Several  commenters  noted  how  useful 
this  section  will  be  regarding  NEPA  and 
CZMA  coordination.  One  conunenter, 
however,  asserted  that  the  section  is 
flawed  and  is  contrary  to  NEPA.  NOAA 
disagrees. 

NOAA  has  not  added  language  to  the 
rule  regarding  when  to  do  consistency 
reviews  in  conjunction  with  NEPA,  as 
many  Federal  agencies  and  States  earlier 
commented  that  they  want  the 
flexibility  to  work  out  the  timing  of 
consistency  and  NEPA  among 
themselves.  Thus,  the  discussion  above 
regarding  draft  EIS  documents  remains. 
This  section  is  not  flawed,  and  in  fact, 
is  consistent  with  and  complements 
NEPA  and  CEQ's  regulations.  The  CEQ 
regulations  referred  to  in  the  comment 
discuss  integrating  NEPA,  not  the 
CZMA,  into  a  Federal  agencies  decision 
making  process.  In  addition,  NEPA  and 
the  CZMA  have  different  "effects  tests." 
Thus,  it  may  be  that  a  NEPA  docimient 
may  not  contain  needed  CZMA 
information  or  that  a  conclusion 
regarding  effects  for  NEPA  purposes 
will  not  satisfy  the  CZMA  effects  test. 
What  this  section  does  do  is  encourage 
government  efficiency  and  reduce 
paperwork  by  specifically  encouraging 
Federal  agencies  to  use  NEPA  as  a 
vehicle  to  address  all  CZMA 
consistency  issues,  as  well  as  NEPA 
issues  in  the  same  environmental 
review  document. 

Section  930.38.  One  State  asked  if 
program  changes,  including  additions  to 
management  programs  through  the 
incorporation  of  a  State's  Coastal 
Nonpoint  Program,  applies  to  this 
section.  NOAA's  response  is  that  all 


enforceable  policies  that  become  part  of 
a  management  program  through 
program  changes,  including  the  program 
change  process  for  Coastal  Nonpoint 
Programs,  apply  for  federal  consistency 
purposes  once  approved  by  NOAA. 

Section  930.39(a)  is  amended  to 
clarify  that  the  Federal  agency's 
evaluation  of  the  management  program's 
enforceable  policies  is  included  in  the 
consistency  determination,  and  that  the 
Federal  agency's  consistent  to  the 
maximum  extent  practicable 
justification  accompanies  the 
consistency  determination,  if  the 
Federal  agency  is  aware  that  its  activity 
will  not  be  fully  consistent  with  the 
management  program's  enforceable 
policies.  Section  930.32(a)(2)  already 
requires  a  written  justification  to  the 
State  agency  describing  the  legal 
impediments  to  full  consistency.  The 
State  agency  needs  to  know  this 
information  as  soon  as  the  Federal 
agency  is  aware  of  an  inconsistency. 
Thus,  when  a  Federal  agency  knows 
that  it  is  not  fully  consistent  prior  to 
issuing  its  consistency  determination,  it 
should  provide  its  justification  to  the 
State  agency  as  part  of  its  consistency 
determination.  "There  are  times, 
however,  when  the  Federal  agency 
believes  it  is  fully  consistent  and  does 
not  learn  that  it  is  not  fully  consistent 
until  after  submittal  of  the 
determination.  In  such  cases  the  Federal 
agency  needs  to  provide  its  justification 
to  the  State  agency  as  soon  as  it  learns 
of  the  activity's  inconsistency,  in  any 
event  before  the  end  of  the  90-day 
period.  The  last  sentence  in  subsection 
(a)  is  derived  from  the  last  sentence  of 
former  section  930.34(a).  One  Federal 
agency  commented  that  this  section 
should  allow  for  the  Federal  agency's 
evaluation  of  enforceable  policies  in 
documents  accompanying  the 
consistency  determination.  NOAA 
agrees.  The  evaluation  of  relevant 
enforceable  policies  requires  that  the 
State  agency  identify  those  policies 
upon  request.  The  regulations  already 
allow  a  Federal  agency  to  provide  its 
determination  in  any  manner  it  chooses. 
Thus  the  evaluation  could  be  in  an 
accompanying  NEPA  document  if  the 
document  was  provided  to  the  State 
agency  along  with  the  consistency 
determination.  The  section  has  been 
amended  to  more  clearly  address  this. 

Section  930.39(b)  is  amended  to 
conform  to  CZARA.  Federal  agencies  are 
responsible  for  evaluating  the 
consistency  of  nonassociated  facihties 
or  any  other  indirect  effects  if  the  effects 
are  reasonably  foreseeable.  The  last 
clause  is  deleted  since  it  is  inconsistent 
with  CZARA  and  the  effects  test  and  is 
covered  under  the  proposed  new 


definition  of  effects.  One  Federal  agency 
conunented  that  this  section  incorrectly 
expands  the  consistency  requirement  to 
the  effects  of  activities.  Consistency  is 
based  on  the  effects  of  Federal  agency 
activities.  Thus,  there  is  no  expansion  of 
consistency  beyond  the  statutory 
requirement.  If  a  Federal  agency  did  not 
consider  the  effects  from  its  activity, 
there  would  be  no  basis  on  which  to 
make  its  consistency  determination  or 
negative  determinaUon.  The  last  clause 
is  deleted  since  it  is  inconsistent, 
perhaps  redundant,  with  the  coastal 
effects  definition,  particularly  the 
clarifications  made  by  CZARA.  While 
the  CZMA  does  not  confer  upon  Federal 
agencies  jurisdiction  to  regulate 
activities  beyond  that  granted  to  the 
Federal  agency  by  its  authorities,  under 
the  CZMA  "effects  test"  Federal 
agencies  are  responsible  for  evaluating 
the  consistency  of  nonassociated 
facilities  or  any  other  indirect  effects  if 
coastal  effects  are  reasonably 
foreseeable.  This  is  now  more 
appropriately  covered  under  the  new 
definition  of  effects  contained  in  section 
930.11(g). 

The  last  sentence  of  section  930.39(c) 
is  deleted,  because  it  is  redimdant  with 
the  rest  of  section  930.39(c).  One 
Federal  agency  commented  that 
adequate  consideration  is  vague.  NOAA 
has  deleted  "adequate"  as  the  word  is 
vague  and  "consideration"  provides 
sufficient  guidance  to  Federal  agencies 
regarding  non-enforceable  policies.  By 
definition,  a  Federal  agency  does  not 
have  to  be  consistent  with  non- 
enforceable  policies,  but,  hopefully,  will 
at  least  consider  such  policies  and 
satisfy  the  policies  if  possible.  If  a 
management  program  does  not  have  an 
applicable  enforceable  policy,  then  the 
Federal  agency  need  not  evaluate  any 
corresponding  coastal  effects.  However, 
experience  has  shown  that  it  is  very  rare 
that  a  management  program  does  not 
have  some  applicable  enforceable 
policy,  albeit  a  broadly  applicable 
policy. 

Section  930.39(d)  is  amended  to 
clarify  that  if  a  Federal  agency  applies 
its  more  restrictive  standards,  it  must, 
under  the  consistent  to  the  maximum 
extent  practicable  standard,  notify  the 
State  agency  that  it  is  proceeding  with 
the  activity  even  though  the  more 
restrictive  federal  standard  may  ilot  be 
consistent  with  the  State  standard. 

Section  930.39(e)  clarifies  the 
relationship  between  State  permit 
requirements  and  the  federal 
consistency  requirements.  Federal 
agencies  must  obtain  State  permits 
(including  management  program 
permits)  when  required  by  Federal  law 
(other  than  the  CZMA).  For  example, 
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the  Clean  Water  Act  (CWA)  requires 
Federal  agencies  to  obtain  State  permits 
and  certifications  that  regulate  and 
control  dredging  and  water  pollution 
within  the  navigable  waters  of  the  State. 
See  33  USC  §§  1323,  1341,  1344(t); 
Friends  of  the  Earth  v.  Department  of 
the  Navy,  841  F.2d  927  {9th  Cir.  1988). 
However,  in  some  instances,  there  may 
be  an  issue  as  to  the  scope  of  a  State  or 
local  permit  that  a  Federal  agency  is 
required  to  obtain  by  another  federal 
law.  To  insure  that  such  a  requirement 
is  "not  enlarged  beyond  what  the 
language  (of  the  federal  law]  requires," 
Department  of  Energy  v.  Ohio.  503  U.S. 
607  (1992),  citing.  Eastern 
Transportation  Co.  v.  United  States,  272 
U.S.  675,  686  (1927),  and  to  minimize 
conflicts  in  situations  where  the  scope 
of  the  State  permit  requirement  is  an 
issue.  Federal  agencies  or  States  should 
consult  with  the  U.S.  Department  of 
Justice  on  the  scope  of  the  federal  law. 
When  a  Federal  agency  is  not  required 
to  obtain  a  State  permit,  the  Federal 
agency  must,  pursuant  to  the  CZMA, 
still  be  consistent  to  the  maximum 
extent  practicable  with  management 
program  enforceable  policies,  including 
the  standards  that  imderlie  a  State's 
permit  program. 

Section  930.40  is  amended  to  simplify 
the  reference  to  section  930.39,  by 
deleting  subsections  (b)  and  (c)  and 
adding  a  reference  to  section  930.39  at 
the  end  of  section  930.40. 

Section  930.41(a)  and  (b)  is  amended 
to  simplify  terms  used  in  these 
regulations,  extend  the  time  for  State 
agency  review  of  consistency 
determinations  from  45  to  60  days,  and 
clarify  that  State  agency  objections  must 
be  received  by  the  last  day  of  the  60-day 
review  period  (or  last  day  of  an 
extended  period).  Presently,  a  State 
response  to  a  Federal  agency's 
consistency  determination  is  either  an 
agreement  or  disagreement,  and  a  State 
agency's  response  to  an  applicant's 
consistency  certification  for  a  federal 
license  or  permit  activity  is  either  a 
concurrence  or  an  objection.  The 
difference  is  largely  semantic  and 
confusing.  Thus,  all  State  responses  to 
any  consistency  determination  or 
certification  are  now  either  a 
concurrence  or  an  objection.  The  intent 
of  the  change  regarding  the  State 
agency's  response  is  to  clarify  when  the 
Federal  agency  may  presume 
concvirrence. 

The  time  period  for  a  State  agency's 
response  to  a  consistency  determination 
would  be  increased  from  45  days  to  60 
days  to  allow  States  to  provide  adequate 
public  participation  as  required  by 
CZMA  §  306(d)(14)  (added  in  1990  by 
CZARA).  Federal  agencies  must  provide 


consistency  determinations  to  State 
agencies  at  least  90  days  prior  to  federal 
action.  CZMA  §  307(c)(1)(C).  Currendy, 
NOAA  regulations  require  States  to 
respond  within  45  days  of  receiving  the 
determination.  Section  §  930.41(a).  If  a 
State  needs  more  time,  a  Federal  agency 
must  allow  one  15-day  extension. 
Section  930.41(b).  These  regulatory 
requirements  were  promulgated  prior  to 
the  addition  of  CZMA  §  306(d)(14). 
OCRM's  Final  Guidance  implementing 
CZMA  §  306(d)(14)  did  not  change  these 
requirements.  59  Fed.  Reg.  30339.  h  will 
be  difficult  for  many  States  to  meet  the 
public  participation  requirement  under 
State  law  and  still  respond  within  45 
days.  The  likely  result  of  this  new 
requirement  is  that  for  most  reviews  of 
consistency  determinations.  States  will 
need  at  least  one  15  day  extension, 
resulting  in  at  least  a  66-day  review. 
Thus,  in  order  for  States  to  develop 
meaningful  public  participation 
procedures,  and  to  provide  greater 
predictability  for  Federal  agencies  as  to 
when  a  State  agency's  consistency 
review  will  be  completed,  NOAA  has 
provided  States  with  a  60-day  review 
period  (extension  provision  remain  the 
same).  This  should  alleviate  the 
inconsistency  between  current 
regulations  and  the  CZMA  §  306(d)(14) 
requirement.  The  total  time  allowed 
before  a  Federal  action  may  commence 
(90  days)  does  not  change. 

Two  Federal  agencies  and  one  interest 
group  commented  that  they  disagree 
with  extending  the  State  agency's 
response  time  to  60  days.  One  Federal 
agency  commented  that  responses 
should  be  received  by  the  last  day  and 
not  postmarked.  Several  States 
commented  on  the  wording  of  the 
section  related  to  "postmarked"  as 
provided  for  in  the  proposed  rule. 
NOAA  agrees  that  using  "postmarked" 
may  create  confusion  and  will  not 
provide  the  notification  deadline  that  is 
needed  for  consistency  reviews  and 
which  are  contemplated  by  the  statute 
and  which  has  been  the  long-standing 
interpretation  of  the  existing 
regulations.  By  statute,  there  must  be  a 
date  whereby  concurrence  can  be 
presumed.  NOAA  also  agrees  that  the 
use  of  fax  machines  and  email  make  it 
much  easier  for  the  State  agency  to  send 
its  response,  and  the  Federal  agency  to 
receive  it  by  the  deadline.  This  change 
is  also  reasonable  given  the  longer  State 
agency  review  period  for  Federal  agency 
activities.  Thus,  NOAA  has  changed 
"postmarked"  to  "receipt"  in  sections 
930.41(a),  930.62(a),  930.78(b)  and 
930.155(d). 

NOAA  does  not  believe  that  the 
reduction  in  time  between  a  State 
agency's  response  and  the  end  of  the  90- 


day  period  will  substantially  alter  any 
necessary  discussions  between  the  State 
and  the  Federal  agency.  Experience 
shows  that  States  and  Federal  agencies 
usually  know  before  a  State  response  if 
there  is  a  problem.  Usually  a  Federal 
agency  will  delay  starting  its  activity 
past  the  90  days  to  try  and  reach 
agreement  with  the  State.  If  the  Federal 
agency  cannot  dp  this,  and  it  is 
consistent  to  the  maximum  extent 
practicable,  then  it  can  proceed  at  the 
end  of  the  90-day  period. 

The  word  "immediately"  is  retained 
since  the  Federal  agency  is  imder  the 
impression  that  the  60-day  review 
period  has  begxin  and  needs  to  know  as 
soon  as  possible  if  its  determination  and 
accompanying  information  is  not 
complete.  Even  two  weeks  may  be  too 
long  a  time.  There  should  not  be  a 
problem  with  networked  management 
programs,  as  a  completeness  review  is 
minimally  substantive  and  should  just 
be  making  suje  the  information  required 
by  section  930.39(a)  is  included.  The 
information  may  not  have  everything 
the  State  wants,  but  that  is  not  what  is 
required  by  section  930.39(a)  to  start  the 
review  period. 

Section  930.41(c)  is  amended  to 
clarify  that  the  90-day  period  begins 
when  the  State  agency  receives  the 
determination  and  that  Federal  agency 
action  cannot  commence  prior  to  the 
end  of  the  90-day  period  unless  the 
State  agency  conciu's  or  the  Federal 
agency  and  the  State  agree  to  a  shorter 
period. 

Section  930.41(d)  is  added  to  clarify 
that  States  cannot  unilaterally  place  an 
expiration  date  on  their  concurrences. 
States  must  decide  if  they  can  concur 
with  a  consistency  determination  absent 
an  agreement  on  time  limits.  One 
Federal  agency  commented  that  the 
language  of  the  section  is  vague.  States 
commented  that  the  section  may  not  be 
necessary  and  could  be  covered  by 
section  930.4  (conditional 
concurrences).  The  word 
"modifications"  has  been  inserted  to 
clarify  that  a  later  action  involving  a 
previously  reviewed  activity  could  be  a 
later  phase  or  a  modification.  A  cross- 
reference  to  supplemental  consistency 
determinations  imder  section  930.46  is 
also  added. 

There  are  several  reasons  why  time 
limits  are  not  acceptable.  First,  the 
CZMA  requires  a  Federal  agency  to 
provide  a  consistency  determination  90 
days  before  final  Federal  agency 
approval.  CZMA  §  307(c)(2).  The  CZMA 
does  not  allow  States  to  re-review  the 
same  activity.  Second,  State  consistency 
decisions  and  objections  must  be  based 
on  the  enforceable  policies  of  a  State's 
management  program.  A  time  limit  on  a 


State's  concurrence  would  be  based  on 
the  possibility  that  the  activity  or  the 
State's  program  would  change  and  not 
on  enforceable  policies,  as  required  by 
the  CZMA.  Fiulher,  State  agencies  and 
Federal  agencies  may  agree  to  a  time 
limit  for  a  State's  concurrence, 
including  concurrences  for  de  minimis 
activities  and  general  determinations. 
The  CZMA  does,  however,  require 
Federal  agencies  to  carry  out  each 
activity  in  a  maimer  that  is  consistent  to 
the  maximiun  extent  practicable  with  a 
State's  enforceable  policies.  Thus,  if  a 
project  substantially  changes  between 
the  time  that  the  State  reviews  the 
activity  and  when  the  activity  begins, 
the  Federal  agency  must  provide  a  new 
or  supplemental  consistency 
determination  since  the  State  would  not 
have  had  the  opportunity  to  review  the 
"new"  activity.  This  is  precisely  the 
situation  section  930.46  is  designed  to 
address.  Section  930.46  only  applies  to 
previously  reviewed  activities  that  have 
not  yet  begun  and  the  coastal  effects  are 
substantially  different  then  as  originally 
reviewed  by  the  State  agency. 

Regarding  the  use  of  a  conditional 
concurrence  under  section  930.4  to 
impose  time  limits,  the  CZMA  only 
authorizes  one  bite  of  the  consistency 
apple  for  any  particular  Federal  agency 
activity.  It  is  a  basic  consistency 
requirement  that  Federal  agencies 
provide  consistency,  determinations  for 
proposed  activities  and  the  States 
review  the  activity  based  on  the 
information  available  at  that  time.  If  an 
activity  later  substantially  changes,  the 
Federal  agency  may  have  to  provide  a 
supplemental  or  a  phased  consistency 
determination.  A  conditional 
concurrence,  therefore,  cannot  be  used 
to  provide  for  subsequent  review  of  the 
same  activity.  For  the  same  reasons  a 
"time"  condition  would  also  be 
inconsistent  with  the  CZMA.  That  is 
why  a  State  should  object  rather  than 
issue  a  conditional  concurrence.  Thus, 
NOAA  has  not  cross-referenced  section 
930.4.  If  a  State  agency  does  issue  a 
conditional  concmrence  with  a  time 
limit,  and  the  Federal  agency  does  not 
agree,  the  conditional  concurrence 
automatically  becomes  an  objection.  It 
may  also  be  that  the  objection  would  be 
invalid  unless  the  time  limitation  had  a 
basis  in  an  enforceable  policy.  Under 
the  proposed  section  930.41(d),  a  State 
agency  and  a  Federal  agency  may  agree 
on  a  time  limitation.  The  proposed 
section  930.41(d)  provides  for  instances 
where  a  project  changes  or  the  effects 
change. 

Section  930.41(e)  clarifies  that  a  State 
agency  may  not  assess  the  Federal 
agency  with  a  fee  for  the  State's  review 
of  the  Federal  agency's  consistency 


determination,  unless  such  a  fee  is 
required  under  federal  law  applicable  to 
that  agency.  One  State  commented  that 
fees  should  be  allowed.  NOAA 
disagrees.  The  CZMA  does  not  require 
Federal  agencies  to  pay  processing  fees. 
OCRM  cannot  require  such  fees  by 
regulation.  Thus,  States  caimot  hold  up 
their  consistency  reviews  or  object 
based  on  a  failure  by  a  Federal  agency 
to  pay  a  fee.  Such  a  requirement  would 
require  a  change  to  the  CZMA  itself,  or 
other  federal  laws.  This  is  beyond  the 
scope  of  these  revisions  to  the 
regulations. 

Section  930.42  is  moved  to  section 
930.43.  New  section  930.42  details  the 
public  participation  requirement  for 
Federal  agency  activities.  Public 
participation  for  a  State's  review  of  a 
Federal  agency's  consistency 
determination  is  required  by  CZMA 
§  306(d)(14).  See  NOAA's  final  guidance 
on  this  requirement,  59  Fed.  Reg.  30339. 
The  statutory  section  requires  that  "[tlhe 
management  program  provide  for  public 
participation  in  permitting  processes, 
consistency  determinations,  and  other 
similar  decisions."  Proposed  section 
930.42  is  sufficiently  broad  to  give 
States  flexibility  in  developing  public 
participation  procedures  that  meet  the 
intent  of  §  306(d)(14).  NOAA  reviews 
each  State's  procedures  diuing  regularly 
scheduled  evaluations  of  management 
programs  under  CZMA  §  312  for 
compliance  with  the  public 
participation  requirement  under 
§  306(d)(l4),  and  will  recommend 
procedural  changes  if  necessary  to  meet 
proposed  section  930.42.  The  purpose  of 
the  requirement  is  to  provide  die  public 
with  an  opportimity  to  comment  to  the 
State  agency  on  the  program's  review  of 
a  federal  activity  for  consistency  with 
the  enforceable  policies  of  a 
management  program,  in  addition  to 
commenting  on  tiie  activity  itself.  Thus, 
a  Federal  agency  cannot  be  required  to 
publish  or  pay  for  the  notice. 

A  number  of  States  commented  that 
electronic  public  notices,  including  web 
sites,  should  be  acceptable  public 
notice.  Other  States  had  various 
comments  on  notice  in  remote  areas,  the 
Federal  agency  providing  names  and 
addresses  of  interested  persons,  notice 
for  the  affected  area,  and  joint  notices. 
The  environmental  groups  commented 
that  electronic  notices  should  not  be  a 
procedural  option.  Electronic  notices 
cannot  be  the  only  form  of  public  notice 
used.  Many  people  do  not  yet  have 
ready  access  to  a  computer  or  the 
Internet.  Thus,  the  regulations  have 
been  clarified  to  exclude  electronic 
notices  as  the  sole  notice.  They  can  be 
used  in  conjimction  with  other  notices. 
Electronic  means  can  also  be  used  as  the 


source  of  additional  information  since 
people  can  use  public  libraries  and 
other  facilities  that  have  Internet  access. 
In  very  rural  areas  where  there  are  no 
local  papers  or  access  to  State  gazettes, 
etc. ,  the  State  will  have  to  use  its  best 
judgement  as  to  how  to  adequately 
notify  the  public.  In  remote  areas  of 
Alaska,  this  may  mean  posting  a  notice 
in  a  Post  Office  or  other  public  area.  The 
current  regulations  allow  this  flexibility. 
Federal  agencies  are  under  no  obligation 
to  fulfill  the  requirements  of  this  section 
regarding  public  comment  on  the  State's 
review  of  a  consistency  determination. 
Thus,  the  Federal  agency  is  under  no 
obligation  to  provide  names  of 
interested  parties  as  this  may  result  in 
an  expectation,  and  demand,  that  the 
Federal  agency  do  so.  NOAA  has 
changed  "in  the  area"  to  "for  the  area" 
as  "for"  is  broader  and  provides  the 
State  with  flexibility  for  providing 
adequate  public  notice,  as  suggested  in 
the  comment.  However,  NOAA 
reiterates  that  electronic  notice  cannot 
be  the  sole  method  of  notice  to  the 
public.  NOAA  has  included  the 
language  encouraging  joint  notices  as 
this  would  not  impose  an  additional 
burden  on  the  Federal  agency,  and  if 
used,  should  be  a  more  efficient  use  of 
Federal  and  State  resources. 

Section  930.42(a)  is  re-designated  as 
section  930.43(a)  and  amended  to  clarify 
that  State  objections  must  be  based  on 
the  enforceable  policies  of  an  approved 
management  program  and  that  the 
objection  letter  must  describe  and  cite 
the  enforceable  policies,  and  must  state 
how  the  federal  activity  is  inconsistent 
with  the  enforceable  policy.  This 
section  also  clarifies  that  the 
identification  of  alternatives  by  the  State 
is  optional,  but  that  State  agencies 
should  describe  alternatives,  if  they 
exist. 

Sections  930.43,  930.63(b)  and  (d). 
One  Federal  agency  commented  that  the 
mandatory  nature  of  the  current 
regulations  regarding  the  identification 
of  alternatives  by  the  State  agency  be 
retained.  Two  commenters  said  that  it  is 
not  clear  what  happens  when  an 
applicant  adopts  a  State  alternative. 
Several  States  commented  that  States 
should  not  have  to  re-design  a  project 
through  describing  alternatives. 

While  identifying  alternatives  is 
useful  to  States,  Federal  agencies  and 
applicants,  the  CZMA  does  not  require 
that  States  identify  alternatives.  The 
optional  natiu-e  of  alternatives  was 
recognized  in  the  previous  regulations 
by  the  phrase  "(if  any)"  and  is  necessary 
since  the  identification  of  an  alternative 
does  not  remove  the  State  agency's 
objection.  An  applicant  would  always 
have  to  go  back  to  the  State  agency  to 
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have  the  State  agency  remove  the 
objection  to  allow  Federal  agency 
approval  (unless  the  applicant  appealed 
the  State  agency's  objection  to  the 
Secretary).  NOAA  also  agrees  that  State 
agencies  should  not  be  responsible  for 
the  design  of  a  project,  although  States 
should  describe  alternatives  with 
sufficient  specificity  to  demonstrate 
their  reasonableness.  The  regulations 
recognize  this  in  section  930.63(d)  by 
having  the  applicant  determine  its 
alternative  options  "in  consultation 
with  the  State  agency:  *   *   *"This 
would  allow  the  State  agency  to 
describe  an  alternative,  but  would  stiU 
require  the  applicant  to  "design"  the 
alternative  and  to  consult  with  the  State 
agency  on  whether  the  altered  project 
was  consistent.  Then,  when  an 
applicant  adopts  a  consistent 
alternative,  the  State  would  remove  its 
objection  and  the  Federal  agency  could 
approve  the  activity  so  long  as  the 
approval  was  consistent  with  the 
alternative  agreed  to  between  the  State 
and  the  applicant. 

Section  930.43(d)  clarifies  that,  in  the 
event  of  a  State  objection,  the  remainder 
of  the  90-day  period  should  be  used  to 
resolve  differences  and  that  Federal 
agencies  should  postpone  agency  action 
after  the  90-day  period,  if  differences 
have  not  been  resolved.  It  also  clarifies 
that,  notwithstanding  unresolved  issues, 
after  the  90  days  a  Federal  agency  may 
only  proceed  with  the  activity  over  a 
State's  objection  if  the  Federal  agency 
clearly  describes,  in  writing,  the  federal 
legal  requirements  that  prohibit  the 
Federal  agency  fi'om  full  consistency. 
Several  Federal  agencies  commented 
that  language  contained  in  the  proposed 
rule  regarding  Federal  agency 
obligations  when  the  Federal  agency 
asserts  it  is  fully  consistent  was 
unworkable  and  not  consistent  with  the 
statute.  Several  States  commented  that 
clarifying  language  was  needed 
regarding  when  and  how  the  Federal 
agency  should  submit  its  consistent  to 
the  maximiun  extent  practicable 
justification.  Two  States  commented 
that  mediation  should  be  required  if 
there  is  a  dispute  and  before  the  Federal 
agency  proceeds  with  the  activity.  One 
State  commented  that  the  section 
should  include  a  statement  that  the 
State  may  institute  legal  action  if  not 
satisfied  with  the  Federal  agency's 
response.  The  environmental  groups 
commented  that  a  Federal  agency 
should  not  be  able  to  proceed  with  an 
activity  over  a  State's  objection. 

NOAA  understands  that  there  may  be 
disagreements  between  a  State  agency 
and  Federal  agency  as  to  whether  a 
Federal  agency  is  fully  consistent  with 
a  management  program's  enforceable 


policies.  This  is  partictdarly 
problematic  where  the  State's  policy  is 
broadly  worded.  A  Federal  agency 
activity  that  is  fuUy  consistent  and  has 
met  the  consistency  requirements 
shoidd  be  able  to  proceed  with  the 
activity.  A  State  agency  may  object 
based  on  its  interpretation  of  its 
policies.  In  such  cases,  the  State  may  be 
requiring  consistency  for  an 
interpretation  that  is  not  set  forth  in  the 
enforceable  policies.  This  does  not  make 
the  enforceable  policy  invalid,  but  it 
does  create  a  factual  issue  regarding  full 
consistency.  In  such  cases,  mediation 
may  resolve  the  matter,  or  an  MOU 
developed,  as  was  the  case  between 
Alaska  and  the  Forest  Service.  If  this 
does  not  work,  and  the  Federal  agency 
elects  to  proceed  with  the  activity  after 
90  days,  then  the  State  may  choose  to 
litigate  the  question  of  whether  the 
Federal  agency  is  in  fact  fuUy 
consistent.  The  section  has  been 
modified  accordingly. 

In  response  to  one  comment,  NOAA 
agrees  that  it  is  the  "Federal  agency's 
belief  that  it  is  consistent  that  controls 
its  action,  and  has  addressed  this 
comment  by  including  the  phrase:  "the 
Federal  agency  has  concluded  *  *  *" 
NOAA  has  also  added  a  reference  to  the 
new  language  in  section  930.39(a), 
requiring  that  the  Federal  agency's 
consistent  to  the  maximiun  extent 
practicable  justification  be  included  in 
the  consistency  determination  if  the 
agency  is  aware  that  its  activity  will  not 
be  fully  consistent  at  the  time  the 
determination  is  submitted  to  the  State 
agency. 

The  use  of  the  word  "cannot"  and  the 
use  of  the  suggested  "can"  may  both 
cause  misimderstanding.  The  intent  of 
section  930.43(d)  is  to  provide  an 
appropriate  mechanism  for  the  Federal 
agency  to  examine  whether  it  is 
prohibited  by  law  from  acting  in  a 
manner  consistent  to  the  maximum 
extent  practicable.  To  be  absolutely 
clear  in  this  very  important,  and  much 
discussed  section,  NOAA  has  not  used 
"can"  and  has  replaced  the  word 
"caimot"  with  specific  language  from 
the  consistent  to  the  maximum  extent 
practicable  standard  in  section  930.32. 

Mediation  under  the  CZMA  and 
NOAA's  regulations  is  optional  and 
non-binding.  NOAA  cannot,  by 
rulemaking,  require  a  Federal  agency  to 
enter  into  mediation.  Likewise,  if  a  State 
requests  mediation,  the  Federal  agency 
is  not  required  to  participate.  As  for 
notice  to  the  Federal  agency  regarding 
possible  State  litigation,  a  State  may 
always  sue  a  Federal  agency  under  the 
Administrative  Procedures  Act.  It  is  not 
necessary  to  place  such  language  in  this 
section,  although  the  regiUations  discuss 


State  enforcement,  including  legal 
action,  in  the  new  section  930.5. 

This  section  does  not  refute  the  basic 
purpose  of  the  federal  consistency 
requirement.  A  fundamental  component 
of  federal  consistency  is  that  a  Federal 
agency,  despite  a  State's  objection,  may 
proceed  with  a  Federal  agency  activity 
after  the  90-day  period,  so  long  as  the 
Federal  agency  describes  to  the  State 
agency,  in  writing,  the  federal  legal 
requirements  that  prohibit  the  Federal 
agency  from  being  fully  consistent  with 
the  enforceable  policies  of  the  State's 
management  program.  Section  930.43(d) 
clarifies  this  component  of  the  CZMA 
and  existing  NOAA  regulations.  As  was 
suggested  by  several  commenters,  the 
CZMA  federal  consistency  requirement 
can  be  thought  of  as  a  limited  waiver  of 
federal  supremacy.  (Under  Article  VI,  cl. 
2  of  the  U.S.  Constitution,  Federal  law 
is  the  supreme  law  of  the  land  and  State 
law  cannot  interfere  with  the  execution 
of  federal  law.  See  McCulluch  v. 
Maryland,  17  U.S.  (4  Wheat)  316  (1819). 
Congress,  as  part  of  its  legislative 
powers,  can  limit  the  Federal 
Government's  supremacy  and  sovereign 
immunity.)  The  waiver  of  federal 
supremacy  in  the  CZMA  is  the 
requirement  to  be  consistent  with  State 
management  programs.  The  limits  are 
defined  by  the  consistent  to  the 
maximum  extent  practicable  standard 
and  CZMA  §§  307(e)  and  (f).  CZMA 
§  307(e)  requires  that  the  CZMA  does 
not  supersede,  modify  or  repeal  existing 
law.  CZMA  §  307(f)  requires  that  the 
CZMA  shall  not  affect  the  pollution 
control  requirements  of  the  Clean  Water 
Act  or  Clean  Air  Act.  The  CZMA 
§  307(c)(1)  requires  that  federal 
activities  "be  carried  out  in  a  manner 
that  is  consistent  to  the  maximum 
extent  practicable"  with  the  enforceable 
policies  of  a  State's  management 
program.  The  phrase  "be  carried  out" 
implies  that  the  activity  may  proceed. 
The  qualifier  is  that  the  activity  must  be 
carried  out  in  a  manner  consistent  to  the 
maximum  extent  practicable  with  a 
State's  enforceable  policies.  Further,  the 
statute  expected  that  federal  activities 
could  proceed  after  90  days  by  stating 
that  Federal  agencies  provide  a 
consistency  determination  no  later  than 
90  days  "before  final  approval"  of  the 
federal  activity.  Congress  stated  that  it  is 
not  anticipated  that  there  will  be  many  ' 
situations  where  as  a  practical  matter  a 
Federal  agency  cannot  carry  out  its 
activities  without  deviating  from 
approved  management  programs.  H.R. 
Rep.  No.  1049,  94th  Cong..  2d  Sess.  19 
(1972).  Congress  also  foimd  that  there 
may  be  instances  where  a  Federal 
agency  activity  cannot  be  conducted 


fully  consistent  with  a  State's 
enforceable  policies  and  may  proceed 
over  a  State's  objection.  Id.  It  is 
precisely  this  legislative  intent  that  led, 
in  1979,  to  NOAA's  regulations 
requiring  full  consistency  unless  full 
consistency  is  prohibited  based  upon 
existing  legal  authority  applicable  to  the 
Federal  agency's  operations.  Deviation 
from  full  consistency  is  allowed  due  to 
unforeseen  circumstances  which 
present  a  substantial  obstacle  preventing 
complete  adherence  to  the  management 
program.  Fiuther  evidence  of 
Congressional  intent  regarding  whether 
a  Federal  agency  activity  may  proceed 
over  a  State's  objection  is  found  in  the 
different  language  in  the  other  CZMA 
federal  consistency  sections.  CZMA 
§§  307(c)(3)(A),  (B),  and  307(d)  aU 
specifically  prohibit  a  Federal  agency 
from  issuing  its  approval  or  funding  if 
a  State  agency  has  objected.  Because 
Congress  included  such  clear  language 
in  these  three  other  instances,  it  follows 
that  Congress  intentionally  excluded 
this  meaning  from  other  sections,  i.e., 
CZMA  §  307(c)(1).  If  Congress  intended 
to  require  that  a  Federal  agency  activity 
proceed  only  with  State  agency 
agreement  it  would  have  said  so. 

The  Presidential  exemption  contained 
in  CZMA  §  307(c)(1)(B)  does  not  support 
the  view  that  Federal  agencies  may  not 
proceed  over  a  State's  objection.  The 
Presidential  exemption  was  added  to 
address  a  situation  where  a  State  agency 
disagrees  with  a  Federal  agency's 
consistency  determination,  resolution 
by  mediation  is  not  likely,  the  State 
agency  sues  the  Federal  agency,  and  the 
Com!  finds  that  the  activity  is  not  in 
compliance  with  a  State's  enforceable 
policies.  In  those  instances,  the 
Secretary  may  request  that  the  President 
exempt  the  specific  activity  from 
consistency  if  the  President  finds  that 
the  activity  is  in  the  paramount  interest 
of  the  United  States.  The  section  was 
added  to  be  consistent  with  similar 
extraordinary  remedies  of  other  federal 
statutes  and  to  reinforce  the  point  that 
no  Federal  agency  activities  are 
categorically  exempt  from  the 
consistency  requirement.  Congress 
would  not  have  couched  a  requirement 
that  Federal  agencies  cannot  proceed 
over  a  State  agency's  objection  in  an 
elaborate  Presidential  exemption. 

NOAA's  regulations  further  define  the 
long-standing  interpretation  that  Federal 
agencies  may  proceed  with  an  activity 
despite  a  State  agency's  objection. 
NOAA's  definition  of  consistent  to  the 
maximum  extent  practicable  requires 
full  consistency  "unless  compliance  is 
prohibited  based  on  the  requirements  of 
existing  law  applicable  to  the  Federal 
agency's  operations."  Section 


930.32(a)(existing).  This  interpretation 
is  also  supported  by  a  comment  to  the 
original  regulations  where  NOAA  stated 
that  "Federal  agencies  are  encouraged  to 
suspend  implementation  of  the  activity 
beyond  the  90-day  period  pending 
resolution  of  the  disagreement."  Section 
930.42(c)  (44  Fed.  Reg.  37149.  Monday, 
June  25,  1979)  (emphasis  added).  Thus, 
if  a  Federal  agency  asserts  full 
consistency  is  prohibited  and  describes 
the  legal  authority  which  "limits  the 
Federal  agency's  discretion  to  comply," 
the  Federal  agency  may  proceed  with 
the  activity  at  the  end  of  the  90-day 
period.  Id.;  Section  930.34(b)  (existing). 

Section  930.46  addresses  tbe  situation 
where  a  proposed  activity  previously 
reviewed,  but  not  yet  begun,  will  have 
coastal  effects  substantially  different 
than  originally  described  to  the 
management  program.  A  similar  section 
is  repeated  at  the  end  of  subparts  D  and 
F.  See  sections  930.66  and  930.101.  Two 
commenters  said  that  the  State  agency 
should  be  required  to  notify  others 
under  subsection  (b).  Several  other 
States  commented  that  there  should  be 
a  rebuttable  presimiption  that  a  project 
is  subject  to  re-review  if  the  project  has 
not  commenced  in  5  years.  One 
commenter  asserted  that  this  provision 
would  put  offshore  projects  in  a  never- 
ending  loop  of  approval  and  should  be 
re-worked  to  reduce  this  uncertainty. 

NOAA  has  not  changed  the  rule, 
based  on  these  comments.  If  a  proposed 
project  has  substantially  changed,  and 
the  State  has  not  reviewed  the  changes, 
then  it  is  a  new  project,  and  a  new 
consistency  determination  is  required. 
Since  the  consistency  test  depends  on 
whether  coastal  effects  are  reasonably 
foreseeable,  and  not  on  the  nature  of  the 
activity,  substantial  new  coastal  effects 
would  also  trigger  the  consistency 
requirement.  Thus,  where  an  activity 
has  not  started,  substantial  new  effects 
have  been  discovered,  and  the  State  has 
not  had  the  opportunity  to  review  the 
activity  for  consistency  in  light  of  these 
effects,  sections  930.46,  930.66  and 
930.101  would  require  a  supplemental 
consistency  determination  or 
certification.  This  is  an  affirmative  duty 
on  the  part  of  Federal  agencies  and 
applicants.  However,  there  may  be  times 
when  Federal  agencies  or  applicants  do 
not  provide  supplemental  consistency 
statements.  In  such  cases,  subsection  (b) 
of  these  sections  allow  a  State  agency  to 
notify  the  Federal  agency  or  applicant 
that  it  believes  that  a  supplemental 
review  is  needed.  Such  notification  is  at 
the  State  agency's  discretion,  thus 
"may"  is  retained  and  "shall"  is  not 
used.  States  may  seek  compliance 
through  negotiation,  mediation  or 
litigation.  This  proposed  section  is 


similar  to  NEPA  requirements  for 
supplemental  statements.  See  40  CFR 
section  1502.9(c)(1).  NOAA  expects  that 
this  section  will  be  little  used,  but 
where  it  is  used  will  eliminate 
confusion  as  to  the  consistency  process 
and  brings  the  regulations  into 
conformance  with  the  changes  made  by 
CZARA. 

NOAA  has  not  added  a  rebuttable 
presumption  that  if  a  project  has  not 
commenced  within  a  certain  amount  of 
time,  it  should  be  subject  to  re-review. 
Time  is  not  the  issue  here.  The  intent 
of  this  section  is  not  to  give  the  State 
agency  a  second  bite  at  the  consistency 
apple,  but  rather,  to  give  States  the 
opportunity  to  review  substantial 
changes  in  the  project  or  foreseeable 
coastal  effects  not  previously  reviewed 
by  the  State. 

Finally,  NOAA  rejects  the  argument 
that  supplemental  review  will  create  a 
never-ending  loop  of  approval.  The 
sections  apply  only  to  activities  that 
have  not  yet  begun  and  which  are 
substantially  different  than  that  which 
the  State  previously  reviewed.  Even 
without  these  sections.  Federal  agency 
activities  meeting  these  two  criteria 
would  be  required  to  provide  a  new 
consistency  determination  and  for 
license  or  permit  activities,  in  many 
cases  applicants  woiUd  provide  a  new 
consistency  certification  since  such 
changes  would  require  a  modification  to 
the  federal  application  that  would 
require  consistency  review.  Regarding 
offshore  projects,  a  supplemental 
coordination  section  is  not  added  to 
subpart  E,  since  subpart  E  and  the 
regulations  implementing  the  Outer 
Continental  Shelf  Lands  Act  already 
contain  a  detailed  process  for 
supplemental  consistency  reviews  when 
OCS  plans  have  substantially  changed. 
NOAA  is  not  disturbing  this  existing 
coordination  between  the  two  statutes. 

Subpart  D — Consistency  for  Federal 
License  or  Permit  Activities 

Sections  930.50  and  930.51(a)  are 
amended  to  be  consistent  with  the 
statutory  language  referring  to 
"requfred"  federal  license  or  permit 
activities.  A  required  federal  approval 
means  that  the  activity  could  not  be 
performed  without  the  approval  or 
permission  of  the  Federal  agency.  The 
approval  does  not  have  to  be  mandated 
by  federal  law.  it  only  has  to  be  a 
requirement  to  perform  the  activity.  One 
commenter  suggested  adding  additional 
effects  language  to  section  930.50. 
Additional  effects  language  is  not  added 
to  this  section,  because  effects  are 
defined  in  section  930.11(g),  and  apply 
throughout  the  regulations  when 
discussing  coastal  effects. 
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Section  930.51(a)  clarifies  that  a 
federal  lease  to  a  non-federal  applicant, 
e.g.,  to  use  federal  land  for  a  private  or 
commercial  purpose,  is  a  form  of 
authorization  or  permission  under  the 
definition  of  federal  license  or  permit, 
with  the  exception  of  leases  issued 
pursuant  to  lease  sales,  e.g.,  under  the 
Outer  Continental  Shelf  Lands  Act, 
which  are  Federal  agency  activities 
under  15  CFR  part  930,  subpart  C.  One 
Federal  agency  commented  the 
definition  is  extremely  broad  and  that  it 
needs  to  clarify  the  application  of  this 
subpart  to  OCS  plans.  The  commenter 
further  states  that  the  regulation  seems 
to  ignore  the  importance  of  effects  when 
determining  whether  a  federal  license  or 
permit  is  subject  to  consistency.  Finally, 
this  Federal  agency  comment  argued 
that  OCS  lease  suspensions  should  not 
be  subject  to  consistency,  and  the 
language  regarding  "lease  sales"  should 
be  clarified  to  distinguish  lease  sales 
from  leases.  One  State  commented  that 
a  "lease"  is  a  form  of  approval 
regardless  of  other  applicable  federal 
approvals.  One  State  and  another 
commenter  suggested  that  "right-of- 
way"  permits  and  "easements"  be 
added  to  the  definition.  One  commenter 
urged  that  a  decision  that  no 
consistency  review  will  take  place 
should  be  subject  to  public  comment. 

The  definition  of  license  or  permit  has 
been  in  place  and  well-understood  for 
over  20  years.  In  NOAA's  view,  an 
inclusive  description  of  federal 
approvals  is  necessary  to  implement 
Congress'  intent  that  consistency  apply 
to  all  federal  actions  that  have  coastal 
effects.  The  statute  is  clear  that  OCS 
plans,  and  federal  approvals  described 
in  detail  in  such  plans,  are  subject  to 
subpart  E,  and  the  section  now  states 
this. 

The  term  "federal  license  or  permit" 
refers  to  any  required  federal  approval. 
Whether  a  license  or  permit  activity  is 
subject  to  the  consistency  requirement 
does  depend  on  whether  coastal  effects 
are  reasonably  foreseeable  and  which  is 
determined  by  NOAA  either  when  the 
State  agency  lists  (see  section  930.53)  a 
particular  federal  approval  in  its 
management  program  or  when  a  State 
agency  seeks  to  review  an  imlisted 
activity  (see  section  930.54).  The  same 
applies  to  OCS  "lease  suspensions."  As 
stated  in  NOAA's  letter  to  the  California 
Coastal  Commission,  dated  November 
12, 1999,  OCS  lease  suspensions  are 
federal  license  or  permits  under 
NOAA's  regulations.  However,  NOAA 
made  no  determination  whether  there 
were  coastal  effects  resulting  from  the 
suspensions  at  issue  and,  thus,  no 
determination  whether  consistency 
applied.  If  a  State  agency  were  to  review 


a  lease  suspension  for  consistency,  the 
State's  review  would  be  limited  to  the 
effects  of  the  lease  suspension  itself  and 
any  cumulative  effects  that  may  flow 
from  the  suspension(s).  Since  a  lease 
suspension  is  not  a  renewal  of  the  lease, 
the  State  could  not  review  the 
underlying  lease.  When  requesting  a 
suspension,  a  lessee  is  not  requesting  a 
re-leasing  approval,  and  MMS  does  not 
re-evaluate  the  lease  when  granting  or 
directing  a  suspension.  If  a  lease  were 
to  terminate  and  MMS  were  to  "re- 
lease" the  tracts,  then  the  re-leasing 
would  be  subject  to  consistency  under 
CZMA§  307(c)(1). 

In  NOAA's  November  12,  1999,  letter, 
NOAA  concluded  that  as  a  general 
matter,  lease  suspensions  do  not  affect 
coastal  uses  or  resoiu-ces  and  do  not 
generally  authorize  activities  to  occur 
during  the  suspension  period  that  can 
be  reasonably  expected  to  affect  coastal 
uses  or  resources.  Therefore,  it  is  highly 
unlikely  that  NOAA  would  approve  the 
listing  of  lease  suspensions  in  a 
management  program  as  a  federal 
license  or  permit  subject  to  consistency, 
or  approve  a  State  agency's  request  to 
review  a  lease  suspension  as  an  unlisted 
activity.  In  determining  whether  to 
approve  the  review  of  a  lease 
suspension  as  an  unlisted  activity, 
NOAA  would  examine  the  effect  of  the 
lease  suspension  in  extending  the  term 
of  the  lease  or  postponing  the  coastal 
effects  of  the  OCS  activities  to  a  point 
in  time  in  the  future  or  such  other 
effects  as  are  reasonably  foreseeable 
from  granting  of  the  lease  suspension(s). 
This  effects  test  must  be  met  by  the 
State  agency  submitting  a  request  to 
review  the  lease  suspension(s)  as  an 
unlisted  activity.  NOAA  cannot 
completely  rule  out  the  possibility  that 
a  lease  suspension  or  set  of  lease 
suspensions  could  affect  the  uses  or 
resources  of  a  State's  coastal  zone,  and 
thus  the  CZMA  bars  NOAA  from 
categorically  exempting  suspensions 
from  consistency.  NOAA  also  believes 
that  OCS  lease  suspensions  could  be 
removed  from  possible  State  agency 
review  under  subpart  D,  if  MMS  were  to 
describe  the  expected  universe  of  lease 
suspensions  in  detail  in  the  OCS  plans. 
In  the  alternative,  specific  suspensions 
can  be  addressed  between  lessees,  MMS 
and  coastal  States  as  it  was  in  the 
Memorandum  of  Understanding 
between  MMS,  Mobil  and  the  State  of 
North  Carolina.  See  Appendix  I,  at  1-3, 
Final  Environmental  Impact  Report  on 
Proposed  Exploratory  Drilling  Offshore 
North  Carolina,  August  1990.  If  MMS 
were  to  do  this,  then  a  State  agency 
concurrence  in  an  OCS  plan  under 
subpart  E,  would  also  include 


concurrence  of  any  lease  suspensions 
granted  for  the  expected  reasons 
described  in  the  OCS  plans. 

It  is  not  correct  to  say  that  OCS 
activities  are  not  subject  to  subpart  D.  It 
is  correct  that  OCS  plans,  and  federal 
licenses  or  permits  described  in  detail 
in  OCS  plans,  are  subject  to  subpart  E. 
However,  subparts  D  and  E  are 
intertwined,  as  provided  for  in  the 
statute  (CZMA  §  307(c)(3)(B))  which 
subjects  subpart  E  reviews  to  CZMA 
§  307(c)(3)(A).  Thus,  OCS  plans  and 
licenses  or  permits  described  in  detail 
in  the  plans  are  subject  to  subpart  E, 
except  for  some  information/procedural 
items.  OCS  related  federal  license  or 
permits  not  described  in  detail  in  OCS 
plans  are  subject  to  subpart  D  and  lease 
sales  themselves  are  subject  to  subpart 

c. 

NOAA  agrees  that  the  relationship  of 
"leases"  and  "lease  sales"  could  be 
clearer  and  has  clarified  that  the  term 
lease  does  not  include  leases  issued 
pursuant  to  OCS  lease  sales.  NOAA  also 
agrees  with  the  comment  that  leases  that 
are  federal  license  or  permits  as  defined 
in  this  section  are  federal  approvals 
regardless  of  whether  there  are  other 
federal  approvals  required  and  has 
deleted  the  language  referring  to  other 
approvals. 

Rights  of  way  and  easements  are  not 
specifically  included  as  the  definition  is 
sufficiently  broad  to  cover  these  actions 
if  they  are  "required  federal  approvals." 
A  State  agency  can  always  list  specific 
approvals  in  its  management  program. 
Public  participation  is  not  added  for  a 
decision  that  consistency  review  will 
not  occur.  A  decision  that  consistency 
will  not  occur,  either  because  there  are 
no  coastal  effects,  there  is  no  federal 
application,  or  there  is  no  required 
federal  approval,  means  that  the  CZMA 
consistency  provision  does  not  apply, 
and  public  review  is  not  mandated. 

Section  930.51(b)(2)  is  amended  to 
clarify  that  "management  program 
amendments"  as  used  in  this  section 
means  any  program  change,  i.e., 
amendment  or  routine  program  change, 
approved  by  OCRM  under  15  CFR  part 
923,  subpart  H. 

Section  930.51(c)  clarifies  that  a  major 
amendment  is  not  a  minor  change  to  a 
previously  reviewed  activity,  but  a 
change  that  affects  any  coastal  use  or 
resource  in  a  way  that  is  substantially 
different  than  effects  previously 
reviewed  by  the  State  agency.  One  State 
commented  that  the  section  as  proposed 
did  not  apply  the  definition  of  major 
amendment  to  all  contexts  used  in 
subsection  (b).  NOAA  agrees  that  the 
definition  of  major  amendment  needs  to 
apply  to  all  three  cases  under  subsection 
(b),  and  has  made  this  change. 


Section  930.51(d)  clarifies  that  a 
"renewal"  includes  subsequent  re- 
approvals,  issuances  or  extensions. 
Administrative  extensions  that  are 
required  must  be  treated  like  any  other 
renewal  or  major  amendment. 
Otherwise,  some  activities  that  should 
obtain  a  renewal  continue  to  operate  for 
years  imder  administrative  extensions. 
These  activities  may  have  coastal  effects 
that  have  not  been  reviewed  by 
management  programs  and  which  need 
to  be  consistent  with  a  State's 
enforceable  policies.  These  activities 
are,  in  a  sense  new  activities.  Renewals 
cannot  be  used  to  negate  the  consistency 
requirement. 

Section  930.51(e)  describes  some 
parameters  for  how  the  determination  of 
major  amendments,  renewals  and 
substantially  different  coastal  effects  in 
section  930.51  shall  be  made.  Whether 
the  effects  from  a  renewal  or  major 
amendment  are  substantially  different  is 
a  case-by-case  factual  determination  that 
requires  the  input  from  all  parties. 
However,  a  State  agency's  views  should 
be  accorded  deference  to  ensure  that  the 
State  agency  has  the  opportunity  to 
review  coastal  effects  substantially 
different  than  previously  reviewed. 

Section  930.51(f)  clarifies  the 
ramifications  to  the  consistency  process 
when  an  applicant  withdraws  its 
application  for  a  federal  approval  or  if 
the  approving  Federal  agency  stays  the 
application  review  process.  If  the 
applicant  withdraws  its  application, 
then  the  consistency  process  stops 
(since  there  is  no  longer  a  federal 
application  to  trigger  consistency),  ff  the 
applicant  re-applies,  then  a  new 
consistency  review  is  required. 
Likewise,  if  the  Federal  agency  stays  its 
proceeding,  then  the  consistency  review 
process  will  be  stayed  for  the  same 
amount  of  time.  This  will  avoid 
confusion  as  to  what  the  consistency 
review  period  is  in  these  cases. 

Section  930.52  is  amended  to  add  to 
the  definition  of  "applicant"  applicants 
from  other  nations  for  a  United  States 
required  approval,  and  applicants  filing 
a  consistency  certification  under  the 
proposed  general  permit  consistency 
process  under  section  930.31(d). 
Regarding  other  nations,  the  CZMA 
requires  any  applicant  for  a  required 
federal  license  or  permit  to  certify 
consistency  with  management 
programs.  There  may  be  instances 
where  a  foreign  company  or  individual 
must  obtain  a  United  States  approval. 

Two  commenters  want  subpart  D  to 
apply  to  Federal  agencies  applying  for 
federal  permits.  Federal  agency 
activities  are  not  subject  to  CZMA 
§  307(c)(3)  requirements.  The  CZMA  is 
clear:  Federal  agency  activities  are 


subject  to  CZMA  §  307(c)(1).  CZMA 
§  307(c)(3)  applies  to  non-federal 
applicants  for  federal  permits  or 
licenses.  Congress  declared  that  CZMA 
§§  307(c)(3)(A)  and  (B)  and  307(d) 
"govern  the  consistency  of  private 
activities  for  which  federal  licenses  or 
permits  are  required"  and  that  the  1990 
CZMA  changes  do  "not  alter  the 
statutory  requfrements  as  currently 
enforced  imder  [the  CZMA).  These 
requirements  are  outlined  in  the  NOAA 
regulations  (15  CFR  930.50-930.66)  and 
the  conferees  endorse  this  status  quo." 
Conference  Report  at  971-72  (emphasis 
added). 

Section  930.53(a)  is  removed.  Thirty- 
three  of  the  thirty-five  eligible  coastal 
States  have  federally  approved 
management  programs  and  the 
remaining  two  States  are  in  the  process 
of  developing  a  management  program. 
Thus,  this  section  is  no  longer 
necessary.  Also,  federal  involvement  in 
the  identification  of  federal  activities  is 
addressed  in  the  program  development 
regulations.  See  section  923.53. 

Section  930.53(b)  is  moved  to  section 
930.53(a). 

Sections  930.53(a)(1)  and  (2)  are 
added  to  clarify  the  review  of  listed 
federal  license  or  permit  activities 
occurring  outside  of  the  coastal  zone. 
The  geographic  location  requirement  is 
a  means  of  notifying  applicants  and 
Federal  agencies  of  activities  v^ith 
reasonably  foreseeable  coastal  effects 
and  are,  subject  to  consistency  review. 
The  most  effective  way  for  a  State  to 
review  listed  activities  outside  the 
coastal  zone  is  to  describe  the 
geographic  location  of  a  State's  review. 
States  are  strongly  encouraged  to  modify 
their  programs  to  include  a  description 
of  the  geographic  location  for  listed 
activities  occurring  outside  the  coastal 
zone  to  be  reviewed  for  consistency. 
This  section  also  codifies  existing 
administrative  policy  that  treats  listed 
activities  outside  the  coastal  zone  (for 
which  a  State  has  not  described  a 
geographic  location),  and  listed 
activities  outside  a  geographically 
described  location,  as  unlisted  activities 
under  this  subpart.  (Because  a  State's 
coastal  zone  boimdary  is  a  geographic 
location  description,  Federed  lands 
located  within  the  boundaries  of  a 
State's  coastal  zone  are  sufficiently 
described  for  federal  license  or  permit 
activities  occiuring  on  those  federal 
lands.) 

Section  930.53(b).  Several  States 
commented  that  listing  should  not  be 
required  for  general  concurrences.  One 
State  commented  that  the  relationship 
between  general  concurrences  and 
federal  general  permit  programs  is  not 
clear.  The  enviromnental  groups 


commented  that  "minor"  is  not  defined. 
One  commenter  asserted  that  general 
concurrences  are  misused  by  States  and 
cumulative  impact  studies  should  be 
done  with  public  comment  and  should 
be  re-reviewed  every  three  years. 

NOAA  has  not  changed  tne  listing 
requirement.  General  concvurences  are 
encouraged  as  a  matter  of  administrative 
convenience  and  for  more  efficient 
consistency  reviews  of  minor  activities. 
If  a  State  agency  chooses  to  develop  a 
general  concurrence,  applicants  for  the 
federal  approval  must  be  notified  of  the 
general  concurrence.  Since  the  general 
concurrences  are  tied  to  the  federal 
license  or  permit  activities  listed  in  the 
management  program,  the  State's  list  is 
an  effective  place  to  provide  notice  of 
the  general  conciirrences.  The 
regulations  recognize  that  these  minor 
activities  can  have  cumulative  effects 
and  that  the  State  agency  can  develop 
conditions  allowing  concurrence  for 
such  activities.  The  section  already 
requires  that  prior  to  developing  a 
general  concurrence,  the  State  agency 
provide  for  public  notice  and  comment 
pursuant  to  section  930.61.  This  section 
does  not  affect  the  Nationwide  permit 
program  or  other  federal  general  permits 
(unless  the  State  agency  chooses  to 
adopt  a  general  concurrence  for  federal 
approvals  under  these  programs).  The 
promulgation  of  federal  general  permit 
programs  is  a  Federal  agency  activity 
and  is  not  affected  by  this  section. 

Sections  930.53(c),  (d)  and  (e)  are 
moved  to  sections  930.53(b),  (c)  and  (d), 
respectively.  The  addition  of  sections 
930.53(c)(1)  and  (2)  clarify  the 
procedures  for  consultation  with 
Federal  agencies  and  approval  by  the 
Director.  One  Federal  agency 
commented  that  the  State's  notification 
to  the  Federal  agency  needs  to 
adequately  describe  the  proposed 
change  in  order  for  the  Federal  agency 
to  respond.  NOAA  agrees  that  the  State 
agency  needs  to  describe  what  the 
proposed  change  is,  thus,  the  phrase 
"should  describe"  is  changed  to  "shall 
describe." 

Section  930.54(a)(1)  is  amended  to 
clarify  where  State  agencies  should  look 
to  monitor  unlisted  activities. 
Specifically,  draft  NEPA  docimients  and 
Federal  Register  notices  are  key 
documents  State  agencies  should 
review.  This  section  also  clarifies  that 
State  agency  notice  should  be  sent  to  the 
applicant,  the  Federal  agency;  and  the 
Director  of  OCRM.  The  term 
"immediately"  has  been  deleted  as  there 
is  already  specified  a  30-day  time  period 
in  which  to  respond.  Two  commenters 
believe  this  section  should  be  clearer 
regarding  an  "application"  to  a  Federal 
agency.  One  State  conunented  that 
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Federal  agencies  or  applicants  be 
required  to  provide  notice  of  unlisted 
activities. 

NOAA  agrees  that  the  language  in 
subsection  (a)(1)  is  clear  that  the  30-day 
time  period  for  State  agencies  to  notify 
an  applicant  and  the  Federal  agency  is 
notice  of  an  application  that  has  been 
submitted.  To  make  this  perfectly  clear, 
NOAA  has  added  clarifying  language. 
NOAA  has  not  used  the  language  in  the 
comment  since  that  language  could  be 
interpreted  to  require  the  State  agency 
to  act  within  30  days  from  the  date  of 
the  submission  of  the  application,  rather 
than  30  days  from  notice  of  an 
application  that  has  been  submitted.  A 
State  should  have  the  opportimity  to 
request  review  of  an  unlisted  activity  30 
days  from  receiving  notice  that  an 
application  has  been  submitted  and  not 
just  30  days  from  when  the  application 
was  actually  submitted  to  the  approving 
Federal  agency.  Written  notice  is  not 
required,  however,  in  subsections  (a)(1) 
or  (2),  because  Federal  agencies  and 
applicants  are  not  under  an  affirmative 
duty  to  notify  the  State  agency  unless 
the  federal  license  or  permit  is  listed  in 
the  management  program.  Such  notice 
is  encouraged,  but  cannot  be  required. 

Section  930.54(b)  is  amended  to 
clarify  that  the  State  agency's 
notification  must  also  include  a  request 
for  OCRM  approval  and  the  State 
agency's  analysis  supporting  its  claim 
that  coastal  effects  are  reasonably 
foreseeable. 

Section  930.54(c)  is  amended  to 
clarify  that  the  Director's  decision 
deadline  may  be  extended  by  the 
Director  for  complex  issues  or  to 
address  the  needs  of  one  or  more  of  the 
parties.  This  codifies  existing  practice 
which  has  been  useful  in  resolving 
issues  often  leading  to  the  State  agency's 
withdrawal  of  its  request.  One  Federal 
agency  conmiented  that  an  extension  of 
NOAA's  decision  deadline  be  limited  to 
a  specified  time. 

It  is  unnecessary  to  specify  a  time 
frame  for  the  Director's  decision  since 
the  extensions,  if  any,  may  need  to  vary 
in  diu-ation  depending  on  the  issues. 
However,  NOAA  has  added  a  sentence 
requiring  the  Director  to  consult  with 
the  State  agency.  Federal  agency  and 
applicant  prior  to  issuing  any  extension. 
Also,  the  proposed  revision  states  that 
the  Director  shall  notify  the  parties  of 
the  expected  length  of  the  extension, 
therefore  a  specified  time  frame  will  be 
established  for  each  extension. 

Section  930.54(d).  One  commenter 
believes  that  NOAA  should  not  assess 
coastal  effects,  but  that  States  should  do 
so.  NOAA  does  not  agree.  NOAA's  long- 
standing administrative  process 
implemented  through  these  regulations 


determines  coastal  effects  for  listed 
activities  or  luilisted  activities.  Listed 
activities  are  first  approved  by  NOAA  as 
part  of  program  approval  or  through  a 
program  change.  Once  NOAA  has 
approved  a  federal  approval  as  listed  in 
a  management  program,  then  effects  are 
assiuned.  If  an  activity  is  unlisted, 
coastal  effects  must  be  determined,  and 
again,  it  is  NOAA's  responsibility  and 
role  to  make  such  a  determination. 
Congress  has  endorsed  this 
implementation  of  the  statute  and  all 
parties.  States,  Federal  agencies  and 
applicants  rely  on  NOAA  to  ensure 
consistency  reviews  occur  only  where 
activities  have  coastal  effects. 

Section  930.54(f)  provides  applicants 
and  State  agencies  with  the  flexibility  to 
agree  to  forego  the  unlisted  activity 
procedure,  have  the  applicant  subject 
itself  to  consistency,  and  expedite  the 
consistency  process.  This  provision  will 
help  to  resolve  coastal  management 
issues  informally  and  avoid  delays  due 
to  disagreement  over  whether  the 
application  should  be  subject  to  State 
agency  consistency  review.  One  State 
commented  that  a  Federal  agency  and 
State  agency  should  be  able  to  agree  to 
subject  an  iinlisted  activity  to 
consistency. 

NOAA  disagrees.  The  consistency 
requirements  in  this  subpart  are  for  the 
State  agency,  the  Federal  agency  and 
applicants.  The  listing  requirement  puts 
all  on  notice  that  the  listed  activities  are 
subject  to  consistency  and  the  State's 
review.  Any  other  decision,  outside  of 
the  imlisted  process,  that  would  subject 
an  applicant  to  the  consistency 
requirement,  would  require  agreement 
by  the  applicant.  The  Federal  agency 
and  State  agency  cannot  subject  an 
applicant  to  consistency  outside  the 
listed  and  unlisted  procedures.  A 
Federal  agency  could  notify  the  State 
agency  of  an  application  for  an  imlisted 
activity,  and  then  the  State  agency  could 
initiate  the  unlisted  activity  process. 

Section  930.56(b)  is  movea  to  section 
930.58(a)(2).  This  will  consolidate  all 
material  on  necessary  data  and 
information  in  one  section.  The  last 
sentence  of  section  930.56  is  added  as 
State  agencies  need  to  be  able  to  identify 
their  enforceable  policies  and  have  an 
obligation  to  identify  the  applicable 
policies  to  Federal  agencies  and 
applicants.  Also,  since  many 
management  programs  now  contain 
substantial  numbers  of  enforceable 
policies,  it  is  more  efficient  and 
effective  if  States  can  identify  the 
applicable  policies  to  the  applicants, 
rather  than  the  applicant  having  to  pick 
and  choose  from  edl  the  State  policies. 

Section  930.58  is  modified  to  clarify 
information  requirements  and  to 


consolidate  language  from  other 
sections.  Subsection  930.58(a)(1) 
(formerly  section  930.56(b))  clarifies 
that  the  necessary  data  and  information 
which  applicants  must  provide  to  the 
State  agency  may  include  State  permits 
or  permit  applications.  One  Federal 
agency  commented  that  subsections 
(a)(1)  and  (a)(3)  are  duplicative  and  that 
the  section  should  specify  what  an 
applicant  should  do  if  not  satisfied  that 
there  is  not  adequate  protection  against 
disclosiu^  of  proprietary  information. 
Two  States  requested  various  wording 
changes.  One  commenter  believes  that 
subsection  (a)(2)  should  be  deleted 
regarding  State  permits  as  necessary 
data  and  information.  One  commenter 
said  that  subsection  (a)(2)  and  (c)  should 
be  integrated. 

Subsections  (a)(1)  and  (a)(3)  are  not 
duplicative.  Subsection  (a)(1)  is 
identifying  coastal  effects  and  (a)(3)  is 
an  evaluation  of  effects  in  the  context  of 
enforceable  policies.  Subsection  (c) 
allows  applicants  to  disclose  proprietary 
information  if  the  applicant  is  satisfied 
that  adequate  protection  against  public 
disclosure  exists.  There  is  no  conflict 
between  subsections  (a)(2)  and  (c) 
regarding  proprietary  information  since 
(a)(2)  is  for  "required"  information  and 
proprietary  information  is  not  required. 
NOAA  has  added  language  to 
subsection  (a)(3)  to  clarify  that  it  is  the 
activity  that  must  be  consistent.  These 
sections  do  not  require  an  applicant  to 
have  all  State  permits.  Management 
programs  can,  however,  require  that  an 
applicant  have  the  State  permits  in  hand 
as  the  issuance  of  a  State  permit  is,  for 
some  States,  the  means  of  demonstrating 
that  an  applicant  is  consistent  with  the 
imderlying  enforceable  policies.  States 
that  require  State  permits  conduct  the 
federal  consistency  review  at  the  same 
time  that  the  State  permit  is  being 
processed.  This  is  not  an  obstacle  as  the 
six  month  CZMA  review  period  is  still 
in  place. 

Section  930.59.  One  commenter  said 
that  this  section  should  require  "one 
stop  shopping."  The  CZMA  does  not 
require  one-stop-shopping  for 
consistency.  Also  there  are  different 
procedures  for  different  federal  and 
State  programs  that  may  not  lend 
themselves  to  one-stop  shopping.  In 
addition,  some  projects  may  be 
complicated  long-term  projects  and 
information  may  not  be  available  for 
later  phases.  Thus,  the  later  phases 
would  be  subject  to  consistency  at  a 
later  date. 

Sections  930.60(a)(1),  (2)  and  (3) 
clarify  when  the  consistency  time  clock 
may  begin;  the  consequences  of  an 
incomplete  certification;  and  State 
agency  notice  requirements  to  the 


applicant  and  the  Federal  agency. 
Where  the  applicant  has  submitted  an 
incomplete  certification  and  the  State 
begins  the  consistency  time  clock,  the 
State  agency  cannot  later  stop  the  time 
clock  unless  the  applicant  agrees. 
Section  930.60(a)(2)  requires  State 
agencies  to  notify  the  applicant  and  the 
Federcd  agency  of  the  date  when 
necessary  certification  or  information 
deficiencies  have  been  corrected,  and 
the  State  agency's  review  has  begun. 
Subsection  (a)(3)  allows  States  and 
applicants  to  mutually  agree  to  alter  the 
review  time  period. 

One  Federal  agency  commented  that 
"certification  or  information 
deficiencies"  be  replaced  with  "missing 
certification  or  information"  and  that  a 
State  agency  should  be  able  to 
determine  if  information  is  missing  in 
15  days,  not  30  days.  One  State 
commented  that  a  State  agency  and 
Federal  agency  should  be  able  to  agree 
to  extend  the  six-month  time  period. 
Another  State  commented  that  a  State 
should  be  able  to  stop  the  six-month 
consistency  time  period.  Several  States 
commented  that  this  section  should 
address  the  issue  of  whether  there  is  an 
active  federal  permit  application.  One 
commenter  implied  that  under  the 
current  regulations  the  Federal  agency 
determines  completeness  for 
consistency  and  that  this  is  changed  in 
the  new  rule. 

NOAA  agrees  that  subsection  (a)(1) 
refers  to  incomplete  certifications  or 
information,  and  not  the  adequacy  of 
the  information.  Thus,  "missing 
certification  or  information"  replaces 
"deficiencies."  NOAA  believes  that  30 
days  to  determine  completeness  is 
reasonable  given  a  project's  complexity 
and  some  programs  may  need  to  check 
with  networked  agencies.  This 
completeness  check  does  not  extend  the 
six-month  period,  if  submission  is 
complete.  Because  this  subpart  affects 
applicants,  the  State  agency  and  the 
Federal  agency  caimot  change  the 
review  period  without  the  applicant's 
agreement.  The  statute  gives  States  six 
months  to  review.  States  cannot 
unilaterally  stop,  stay  or  otherwise  alter 
the  review  period  without  an 
applicant's  agreement.  See  section 
930.51(f)  regarding  Federal  agency 
acceptance  and  processing  which 
applies  to  "active"  federal  applications. 
Current  regulations  do  not  allow  the 
Federal  agency  to  determine 
completeness  for  consistency  review; 
only  the  State  agency  can  make  such  a 
determination.  If  there  is  a 
disagreement,  the  parties  can  consult 
and  seek  mediation  by  NOAA.  This  is 
not  changed  in  the  revised  regulations. 


Section  930.61.  One  Federal  agency 
commented  that  the  rule  should  clarify 
who  is  responsible  for  conducting  a 
public  bearing.  Two  commenters  offered 
word  changes  regarding  "reasonable." 
Three  States  commented  that  electronic 
notification  should  be  allowed.  The 
environmental  groups  commented  that 
electronic  notification  should  not  be  the 
single  form  of  notification.  One 
commenter  encouraged  NOAA  to 
require  public  hearings. 

NOAA  has  specified  that  the  State 
agency  is  responsible  for  public 
hearings  and  has  inserted  "reasonably" 
and  removed  "reasonable."  This  change 
is  also  made  to  section  930.78(a). 
Electronic  notification  cannot  be  the 
sole  source  of  notification.  This 
restriction  is  added  to  this  section.  See 
response  to  comments  on  section  930.42 
for  further  discussion.  The  statute 
clearly  provides  that  State  agencies  have 
the  discretion  to  hold  public  hearings, 
thus  NOAA  cannot  require  public 
hearings.  CZMA  §  307(c)(3)(A). 

Section  930.62  is  deleted  and  part  of 
it  moved  to  section  930.61(a).  The 
following  section  numbers  in  this 
subpart  are  renumbered.  One  State 
commented  that  NOAA  should  cross- 
reference  section  930.60(a)(3).  Another 
commenter  encouraged  NOAA  to 
shorten  the  six-month  review  period.  A 
cross  reference  is  not  needed  and  would 
be  redundant.  NOAA  cannot  shorten  the 
six-month  review  period  as  it  is  set  by 
statute,  CZMA  §  307(c)(3)A). 

Section  930.63(a)  (redesignated  as 
section  930.62(a))  is  amended  to  clarify 
that  a  State  agency's  objection  must  be 
received  before  or  on  the  last  day  of  the 
six-month  review  period. 

Section  930.62(c).  Two  commenters 
said  that  Federal  agencies  should  delay 
denying  permits,  rather  than  processing 
permits.  NOAA  disagrees.  The  term 
"processing"  is  correct.  While  States  are 
conducting  their  consistency  review, 
Federal  agencies  can,  and  should, 
continue  processing  the  federal 
application  (but  not  approve)  to  avoid 
prolonging  the  federal  process  if  a  State 
concurs. 

Section  930.62(d)  is  moved  from 
section  930.64(c).  Two  commenters  said 
to  change  "within  three  months"  to 
"after  three  months."  Several  States 
commented  that  the  three-month 
notification  may  be  constructive, 
electronic,  written  or  verbal. 

NOAA  has  retained  "within"  three 
months  as  it  is  required  by  CZMA 
§  307(c)(3)(B).  NOAA  has  also  left  the 
means  of  notification  open  as  the  State 
agency  needs  only  to  be  able  to 
document  the  actual  notification.  Notice 
must  actual,  not  constructive  notice. 


Section  930.63.  One  commenter 
recommended  that  a  local  government 
coastal  agency  be  allowed  to  object  to  a 
consistency  certification,  even  if  the 
State  agency  does  not  object.  NOAA 
disagrees.  Only  the  State  agency  can 
implement  the  State's  federal 
consistencv  program.  See  sections  930.6 
and930.11(o). 

Section  930.64(b)  (redesignated  as 
section  930.63(b))  is  amended  to  clarify 
that  State  agency  objections  must  be 
based  on  enforceable  policies.  Sections 
930.63(b)  and  (d)  are  revised  to  clarify 
that  identification  of  alternatives  is  an 
option  for  the  State  and  to  provide 
requirements  on  descriptions  of 
alternatives  if  a  State  agency  chooses  to 
identify  them.  These  changes  recognize 
the  fact  that,  even  if  an  applicant 
proposes  to  adopt  a  State  agency's 
alternative,  the  Federal  agency  cannot 
approve  the  project  due  to  the  State 
agency's  objection.  Thus,  if  an  applicant 
wants  the  federal  approval  the  applicant 
must  consult  with  the  State  agency  and 
the  State  agency  must  remove  its 
objection,  imless  an  applicant  appeals  to 
the  Secretary  and  prevails. 

Section  930.64(c)  (redesignated  as 
section  930.63(c)).  One  Federal  agency 
commented  that  a  State  should  not  be 
able  to  object  based  on  a  lack  of 
information,  where  the  information  is  in 
addition  to  that  required  by  section 
930.58.  NOAA  disagrees.  The 
information  required  by  section  930.58 
is  the  information  needed  to  start  the 
six-month  review  period.  In  most  cases 
this  information  will  provide  the  State 
agency  with  all  information  that  the 
State  agency  needs  for  its  review. 
However,  the  State  agency  may  need 
additional  information  regarding  coastal 
effects  or  the  project's  design  during  the 
period  of  the  State  agency's  review.  This 
information  would  allow  the  State  to 
determine  whether  the  activity  will  be 
consistent  with  the  management 
program's  enforceable  policies. 

Section  930.64(e)  (redesignated  as 
section  930.63(e))  is  amended  to  clarify 
the  notification  of  availability  of  the 
Secretarial  override  process.  Since  a 
conciurence  with  conditions  may  also 
become  an  objection,  a  conditional 
concurrence  must  also  include  similar 
appeal  language.  One  State  commented 
that  this  subsection  refers  to  the  CZMA 
as  opposed  to  the  CZMA  as  amended  in 
1990.  NOAA  disagrees.  A  reference  to 
the  "CZMA"  is  a  reference  to  the    ' 
existing  statute.  It  is  unnecessary  to 
refer  to  various  amendments. 

Section  930.66  (redesignated  as 
section  930.65)  is  amended  to  provide 
States  with  a  more  meaningful 
opportunity  to  address  instances  where 
the  State  agency  claims  that  an  activity 
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once  found  consistent  or  not  affecting 
any  coastal  use  or  resource,  is  not  being 
conducted  as  originally  proposed  and 
which  will  cause  effects  on  a  coastal  use 
or  resoiu-ce  substantially  different  than 
originaiiy  proposed.  Previously.  States 
could  only  request  that  the  Federal 
agency  take  remedial  action.  If  a  Federal 
agency  does  not  take  remedial  action  the 
State  agency  can  request  that  the 
Director  find  that  the  effects  of  the 
activity  have  substantially  changed  and 
require  the  applicant  to  submit  an 
amended  or  new  consistency 
certification  and  supporting 
information,  or  comply  with  the 
originally  approved  certification.  This 
change  mirrors  the  existing  remedial 
action  section  of  subpart  E  [see  section 
930.86)  and.  like  section  930.86,  is  not 
expected  to  be  used  frequently. 
However,  the  procedure  exists  to  ensure 
that  federal  license  or  permit  activities 
continue  to  be  conducted  consistent 
with  a  management  program. 

Section  930.66  contains  a 
supplemental  coordination  for  proposed 
activities  provision.  See  discussion  of 
section  930.46. 

Subpart  E — Consistency  for  Outer 
Continental  Shelf  (OCS)  Exploration. 
Development  and  Production  Activities 

Section  930.75(b)  is  deleted  as 
redundant  with  the  changes  to  section 
930.76(b)  and  with  section  930.58.  One 
commenter  urged  that  a  local 
government  coastal  agency  or  a  citizen 
could  identify  additional  enforceable 
policies.  NOAA  disagrees.  Only  the 
State  agency  can  provide  a  consistency 
response  to  an  applicant,  person  or 
Federal  agency  and  only  the  State 
agency  can  interpret  the  management 
program's  enforceable  policies, 
including  local  government  poUcies  that 
are  part  of  the  management  program. 
See  sections  930.6  and  930.11(o).  A 
State  agency  can  provide  for  public  and 
local  government  input  into  its 
response. 

Section  930.77  is  deleted,  because  this 
information  is  redundant  with  section 
930.58,  which  is  referenced  in  section 
930.76(b).  The  rest  of  the  sections  in  this 
subpart  are  renumbered  accordingly 
(with  additional  minor  changes,  mostly 
conforming  with  changes  made  in 
subpart  D).  One  Federal  agency 
commented  that  references  to  MMS 
regulations  should  be  updated  and 
noted  that  States  should  not  be  able  to 
object  based  on  a  lack  of  information 
where  the  information  is  in  addition  to 
that  required  by  section  930.58.  One 
commenter  recommended  that  a  local 
government  coastal  agency  be  able  to 
object. 


The  citations  in  section  930.77  have 
been  updated.  The  information  required 
by  section  930.58  is  the  information 
needed  to  start  the  six-month  review 
period.  In  most  cases  this  information 
will  provide  the  State  agency  with  the 
information  needed  to  complete  its 
review.  However,  additional 
information  may  be  needed  regarding 
coastal  effects  or  the  project's  design  for 
purposes  of  the  State  agency's  review. 

Only  the  State  agency  can  provide  a 
consistency  response  to  an  applicant, 
person  or  Federal  agency  and  only  the 
State  agency  can  interpret  the 
management  program's  enforceable 
policies,  including  local  government 
policies  that  are  part  of  the  management 
program.  A  State  agency  can  provide  for 
public  and  local  government  input  into 
its  interpretation  or  decision,  but  the 
local  government  cannot  make  the 
consistency  decision.  See  also  sections 
930.6  and  930.11(o). 

Section  930.78(b)  is  amended  to 
require  that  the  State  agency's  response 
must  be  received  within  the  six-month 
response  period. 

Section  930.79(a).  One  Federal  agency 
and  one  other  commenter  noted  that  the 
authority  to  require  revisions  to  OCS 
plans  rest  with  the  Secretary  of  the 
Interior,  not  Commerce,  through  the 
OCSLA.  NOAA  agrees  that  the  OCSLA 
and  its  implementing  regulations 
provide  specific  directives  regarding 
whether  an  amended  plan  is  required 
■  and  whether  a  consistency  review  is 
reqiiired  for  the  amended  plan. 

Section  930.81.  One  Federal  agency 
commented  that  language  from  section 
930.62  regarding  Federal  agency 
processing  should  be  repeated  in 
subsection  (b).  One  conmienter  voiced 
objection  to  "phasing"  of  OCS  projects. 
Repeating  section  930.62  is  not 
necessary  in  this  section  since  the 
procedural  requirements  of  subpart  D 
apply  imless  modified  by  subpart  E.  The 
section  provides  for  sufficient  State 
agency  control  of  various  OCS  permits 
to  prevent  imwanted  "phasing"  as 
suggested  by  the  comment.  Thus,  it  is 
reasonable  and  fair  to  allow  a  person  to 
obtain  a  permit  with  which  the  State 
agency  has  conciured. 

Section  930.82.  One  Federal  agency 
commented  that  the  CZMA  does  not 
authorize  NOAA  to  require  OCS  plan 
amendments.  NOAA  disagrees.  This  is 
an  existing  regulatory  requirement  and 
is  mandated  by  the  CZMA,  CZMA 
§  307(c)(3)(B).  Fvulher,  this  section  was 
clarified  by  adding  that  an  amended 
plan  is  required,  if  the  person  still 
intends  to  proceed  with  the  activity. 

Sections  930.83(b)-(e)  (ciurently 
section  930.84(b)-(e))  are  deleted  since 
they  are  unnecessary  and  are  replaced 


by  the  new  reference  in  revised  section 
930.83.  One  Federal  agency  commented 
that  the  CZMA  does  not  authorize 
NOAA  to  require  plan  amendments. 
One  commenter  recommended  using  a 
six-month  review  period  instead  of 
three  months  for  plan  amendments. 
NOAA  disagrees.  This  is  an  existing 
regulatory  requirement  and  is  mandated 
by  CZMA  §  307(c)(3)(B).  Further,  section 
930.82  was  clarified  by  adding  that  an 
amended  plan  is  required,  if  the  person 
still  intends  to  proceed  with  the 
activity.  The  three-month  review  period 
is  required  by  the  CZMA,  and  cannot  be 
extended  by  rule  to  six  months.  See 
CZMA  §  307(c)(3)(B). 

Section  930.85.  One  Federal  agency 
commented  that  the  CZMA  does  not 
authorize  NOAA  to  require  a  new  or 
amended  OCS  plan.  NOAA  disagrees. 
Unlike  the  previous  section  where  this 
conunent  was  raised,  section  930.82,  the 
CZMA  specifically  requires  an 
"amended"  or  "new"  plan  be  submitted 
to  the  Secretary  of  the  Interior.  CZMA 
§  307(c)(3)(B).  Section  930.85  is  an 
existing  section  that  facilitates  such  an 
occiurence. 

Subpart  F — Consistency  for  Federal 
Assistance  to  State  and  Local 
Govenunents 

Section  930.94  is  amended  to  clarify 
that  all  federal  assistance  activities  that 
affect  any  coastal  use  or  resource  are 
subject  to  the  consistency  requirement. 
While  the  intergovernmental  review 
process  is  the  preferred  method  for 
notifying  the  State  agency  and  for  State 
agency  review,  the  intergovernmental 
review  process  may  not  provide 
notification  for  all  federal  assistance 
activities  subject  to  the  consistency 
requirement.  Sections  930.94(b)  and 
930.95  provide  methods  to  ensiu^ 
adequate  notification  and  review,  by 
specifying  a  listed  and  unlisted 
procedxu'e.  One  State  commented  that 
subsection  (a)  should  clarify  how  this 
subpart  applies  to  applications  for 
programmatic  funding.  Two  States 
commented  that  the  subpart  should 
clarify  that  a  State  can  object  for  lack  of 
information.  One  Federal  agency 
commented  that  subsection  (b)(2) 
should  be  deleted,  and  subsection  (b)(1) 
amended  to  reflect  State  flexibility  in 
determining  which  Federal  assistance 
activities  will  be  subject  to  consistency 
through  the  listing  procedure. 

While  it  is  not  clear  what  the 
distinction  is  between  programmatic 
and  individual  funding,  the  same 
consistency  requirements  would  apply: 
effects  test  and  consistency  with 
enforceable  policies.  The  basis  for  State 
agency  objections  under  this  subpart  are 
the  same  as  that  for  subpart  D,  section 


930.63,  as  referenced  in  section 
930.96(b).  NOAA  agrees  that  subsection 
(b)(2)  be  deleted  and  (b)(1)  amended. 

Section  930.94(c)  is  added  to  conform 
to  the  statutory  requirement  that  the 
applicant  agency  provide  an  evaluation 
of  consistency  with  enforceable  policies. 
See  CZMA  §  307(d). 

Sections  930.96(c)-(e)  are  deleted 
since  the  reference  to  section  930.63  in 
section  930.63(b)  eliminates  the  need  for 
these  subsections.  Two  commenters 
recommended  that  the  section  clarify 
that  Federal  agencies  not  delay 
processing  an  application,  "as  long  as 
they  do  not  approve"  the  application, 
and  that  language  regarding  agreeing  on 
conditions  may  be  out  of  date  due  to 
section  930.4.  One  State  commented 
that  a  time  period  for  State  review  needs 
to  be  specified. 

NOAA  agrees  that  language  should  be 
added  so  that  Federal  agencies  do  not 
inadvertently  approve  funding  pending 
State  agency  decisions.  Section 
930.96(a)(2)  is  still  applicable,  even 
with  the  addition  of  section  930.4.  State 
agencies,  applicant  agencies  and  Federal 
agencies  should  always  attempt  to  agree 
on  conditions  that  meet  both  State  and 
Federal  requirements.  This  will  provide 
the  applicant  agency  with  greater 
assurance  of  State  and  Federal  approval. 
NOAA  agrees  that  section  930.98(b)  is 
redundant  with  section  930.97.  Thus, 
section  930.98(b)  is  deleted.  CZMA 
§  307(d)  provides  that  review  periods  for 
federal  assistance  activities  shall  be 
determined  pursuant  to  State 
intergovernmental  review  periods. 
Thus,  the  regulations  do  not  specify  a 
time  period — that  is  left  up  to 
individual  State  law. 

The  imlisted  activity  procediure  in 
section  930.98  follows  the  unlisted 
activity  procedures  found  at  section 
930.54,  except  that  Director  approval  is 
not  required,  because  the  State  agency, 
through  its  monitoring  and  review  of 
federal  assistance  activities,  determines 
if  coastal  effects  are  reasonably 
foreseeable.  Section  930.98(b)  is  deleted 
as  it  is  redundant  with  section  930.97. 

Section  930.100  is  amended  to 
provide  States  with  more  meaningful 
opportimity  to  address  remedial  action 
for  previously  reviewed  activities.  See 
discussion  of  section  930.65. 

Section  930.101  contains  a 
supplemental  coordination  for  proposed 
activities  provision.  See  discussion  of 
section  930.46. 

Subpart  G — Secretarial  Mediation 

Only  minor  changes  were  made  to 
subpart  G.  Subpart  G  provides  a  process 
for  Federal  agencies  and  coastal  States 
to  request  that  the  Secretary  of 
Commerce  mediate  serious  disputes 


regarding  the  federal  consistency 
requirements.  Subpart  G  also  provides 
for  more  informal  mediation  by  OCRM. 
Both  Secretarial  mediation  and  OCRM 
mediation  require  the  participation  of 
both  agencies  and  are  non-binding. 

Section  930.110.  One  commenter  said 
that  including  the  word  "negotiator" 
could  be  perceived  as  an  advocate  for 
the  Federal  agency.  NOAA  has  deleted 
reference  to  "negotiation."  It  was  not 
the  intent  of  this  language  to  change 
NOAA's  role,  but  rather  to  refer  to  the 
next  section  on  informal  negotiations. 
However,  to  clarify  NOAA's  mediation 
role,  "negotiation"  is  removed  from 
section  930.110.  the  title  of  section 

930.111  is  changed  to  "OCRM 
mediation."  and  the  title  of  section 

930.112  is  changed  to  "Request  for 
Secretarial  mediation." 

Section  930.113(a).  One  commenter 
said  that  public  hearings  should  be 
required  for  Secretarial  mediation. 
NOAA  agrees.  For  Secretarial  mediation 
the  CZMA  requires  that  the  Secretary 
hold  "public  hearings  which  shall  be 
conducted  in  the  local  area  concerned." 
CZMA  §  307(h)(2).  Thus,  the  language 
from  the  original  regidations  is  retained. 

Subpart  H — Appeal  to  the  Secretary  for 
Review  Related  to  the  Objectives  of  the 
Act  and  National  Security  Interests 

Pursuant  to  section  307  of  the  Act,  no 
Federal  agency  may  issue  a  license  or 
permit  for  an  activity  imtil  an  affected 
coastal  State  has  concurred  that  the 
activity  vfiU  be  conducted  in  a  manner 
consistent  with  the  management 
program  unless  the  Secretary,  on  his 
own  initiative  or  on  appeal  by  the 
applicant,  finds  that  the  activity  is 
consistent  with  the  objectives  of  the  Act 
or  is  otherwise  necessary  in  the  interest 
of  national  security.  Subpart  H  sets  forth 
the  procedures  applicable  to  such 
appeals  and  the  requirements  for  such 
findings  by  the  Secretary. 

Changes  were  made  to  section 
930.121(a)  and  (b)  to  ensure  that  the 
Secretary  overrides  a  State's  objection 
only  where  the  activity  significantly  or 
substantially  furthers  the  national 
interest  and  that  interest  outweighs  the 
adverse  coastal  effects  of  the  activity. 
Several  commenters  noted  that  the 
changes  would  improve  the  appeal 
process.  One  commenter  said  that  States 
are  not  required  to  undertake 
consistency  reviews,  and  said  that  the 
criteria  needs  to  be  changed  so  that  the 
Secretary  is  not  substituting  his 
judgement  for  that  of  the  State  when  no 
compelling  national  interest  is  at  stake, 
and  that  there  must  be  a  strong 
presimiption  in  favor  of  upholding  the 
State's  decision. 


NOAA  agrees  that  changes  to  this 
section  are  necessary  to  clarify  the 
criteria  established  for  the  Secretarial 
override  of  State  objections  to 
consistency  certifications.  However, 
NOAA  disagrees  that  the  regulations 
need  wholesale  revision.  The  CZMA 
directs  the  Secretary  to  consider 
whether  an  activity  that  a  State  has 
determined  to  be  inconsistent  with  the 
enforceable  policies  of  its  management 
program  is  nonetheless  consistent  with 
the  objectives  of  the  CZMA  or  otherwise 
necessary  in  the  interest  of  national 
security.  An  activity  is  consistent  with 
the  objectives  of  the  CZMA  only  if  it 
satisfies  each  of  the  three  (previously 
four)  elements  of  section  930.121.  The 
Secretary's  review  is  an  independent 
assessment  of  the  proposed  activity  and 
whether  the  proposed  activity  meets  the 
objectives  of  the  CZMA  or  is  necessary 
in  the  interest  of  national  security.  The 
Secretary  does  not  review  the  judgement 
of  the  State  agency  other  than  to  ensure 
that  the  State's  objection  was  properly 
made  within  the  requirements  of 
subparts  D,  E,  F  and  1.  Although  one  of 
the  central  goals  of  the  CZMA  is  to 
encourage  State  management  of  coastal 
resources,  the  Secretary's  review  is 
available  to  ensure  that  proposals  that 
further  the  national  objectives 
articulated  in  the  Act  may  be  allowed  to 
proceed  notwithstanding  their 
inconsistency  with  the  enforceable 
policies  of  a  management  program.  See 
also  response  to  comment  on  section 
930.3. 

Section  930.121(a).  Several  States  and 
the  environmental  groups  commented 
that  the  phrase  "one  or  more  of  the 
CZMA  objectives  is  inconsistent  with 
the  statutory  language  and  is  a  mere 
checklist  approach  resulting  in  the 
appellant  automatically  satisfying  this 
element.  The  regulatory  language 
should  refer  to  all  the  objectives.  The 
States  also  commented  that  subsection 
(c)  should  be  deleted.  The  States  also 
commented  that  the  phrase  "de 
minimis"  did  not  convey  the 
importance  of  having  the  Secretary 
override  a  State's  objection  only  where 
there  is  a  national  interest  in  the  CZMA 
objective  being  addressed.  One  Federal 
agency  commented  that  "de  minimis" 
was  confusing. 

NOAA  agrees  with  the  majority  of 
commenters  that  Secretarial  overrides 
should  occur  only  where  a  project 
furthers  the  national  interest  in  a 
significant  or  substantial  way.  Congress 
acknowledged  a  national  objective  in 
the  "effective  management,  beneficial 
use,  and  development  of  the  coastal 
zone"  and  specifically  chose  the  States 
as  the  best  vehicle  to  further  this 
national  interest.  CZMA  §  302(a).  The 


77150  Federal  Register/Vol.  65,  No.  237/Friday,  December  8,  2000/Rules  and  Regulations 


Federal  Register/Vol.  65,  No.  237/Friday.  December  8,  2000/Rules  and  Regulations 


77151 


language  and  structure  of  §§  302  and 
303  make  clear  that  Congress  chose  the 
States,  in  partnership  with  the  federal 
government,  to  further  the  national 
interest  "to  preserve,  protect,  develop 
and  where  possible,  to  restore  or 
enhance,  the  resources  of  the  Nation's 
coastal  zone  for  this  and  succeeding 
generations."  CZMA  §  303(1).  The 
Secretarial  review  function  is  not 
intended  to  upend  the  State 
management  structure  by  replacing  the 
State  agency's  decision  with  the 
Secretary's,  for  projects  which  are 
essentially  local  government  land  use 
decisions  and  which  do  not 
significantly  or  substantially  further  the 
national  interest  in  the  CZMA's 
objectives.  The  purpose  of  the 
Secretary's  review  is  to  ensure  that 
projects  which  do  significanUy  or 
substantially  further  the  national 
interest  in  the  CZMA's  objectives,  and 
where  the  national  interest  outweighs 
impacts  to  coastal  uses  and  resources, 
may  be  federally  approved 
notwithstanding  their  inconsistency 
with  the  enforceable  policies  of  a 
management  program.  NOAA 
acknowledges  the  views  of  several 
commenters  that  the  application  of 
NOAA's  regulations  has  presented  the 
Secretary  with  proposed  activities  that, 
while  falling  under  the  CZMA's 
objectives,  did  not  significantly  or 
substantially  contribute  to  the  national 
interest  in  the  CZMA  objectives.  7his 
application  of  the  regulations  has 
created  the  appearance  that  the 
Secretary  overlooked  the  intent  of  the 
Act  to  support  the  States'  use  of  section 
307  to  require  that  federal  license  or 
permit  activities  be  consistent  with 
federally  approved  management 
programs.  The  proposed  rule  attempted 
to  address  this  concern  and  the  final 
rule  offers  the  further  clarification 
requested  by  all  commenters. 

"The  proposed  rule  introduced  the 
concept  that  a  proposed  activity  have 
more  than  a  de  minimis  relationship  to 
the  national  objectives  articulated  in 
§§  302  and  303  of  the  Act.  As  stated  in 
the  preamble  to  the  proposed  rule,  the 
purpose  of  the  change  was  to  allow  the 
Secretary  to  focus  her  review  on 
activities  of  national  concern  not  local 
land  use  issues  with  a  minimal 
connection  to  the  national  goals  of 
coastal  resource  management.  65  Fed. 
Reg.  20279.  However,  as  all  of  the 
commenters  pointed  out,  the  use  of  de 
minimis  as  a  descriptor  was  insufficient 
to  convey  the  need  to  focus  the 
Secretary's  review  on  proposed 
activities  of  a  national  import. 

In  response  to  these  comments, 
NOAA  has  removed  the  phrase  de 
minimis  and  replaced  it  with  the  phrase 


"furthers  the  national  interest  *  *  *  in 
a  significant  or  substantial  manner" 
with  the  intent  of  emphasizing  the  need 
for  an  appellant  to  demonstrate  that  the 
proposed  activity  is  of  such  import  to 
the  national  goals  for  coastal  resource 
management  that,  despite  the  will  of 
State  and  local  government  decision 
makers,  the  Secretary  of  Commerce 
should  independently  review  the 
proposed  activity  to  determine  its 
consistency  with  the  CZMA.  The  final 
rule  uses  the  same  phrase  as  that 
contained  in  930.121(b),  "national 
interest,"  instead  of  "one  or  more  of  the 
competing  objectives  and  purposes"  to 
clarify  the  necessity  that  a  proposed 
activity  have  a  national  component  to 
its  furtherance  of  the  policies  and 
objectives  of  the  Act. 

By  adding  the  words  significantly  and 
substantially  to  describe  the  degree  to 
which  the  proposed  activity  advances 
the  national  interest,  NOAA  intends  to 
emphasize  the  importance  of  the 
relationship  between  the  activity  and 
the  national  perspective  of  the  goals 
articulated  in  §§  302  and  303.  The 
dictionary  definition  of  substantial 
includes  "considerable  in  importance, 
value,  degree,  amoimt  or  extent."  The 
American  Heritage  Dictionary,  1976.  In 
other  words,  the  activity  must  be  more 
than  related  to  one  of  the  category  of 
objectives  described  in  §§  302  or  303 — 
it  must  contribute  to  the  national 
achievement  of  those  objectives  in  an 
important  way  or  to  a  degree  that  has  a 
value  or  impact  on  a  national  scale.  The 
use  of  the  word  significant  (which  is 
defined  as  "important,  notable, 
valuable")  is  added  to  convey  NOAA's 
view  that  a  project  can  be  of  national 
import  without  being  quantifiably  large 
in  scale  or  impact  on  the  national 
economy. 

Requiring  that  a  proposed  activity 
demonstrate  that  it  significantly  or 
substantially  furthers  the  national 
interest  creates  the  appropriate 
relationship  between  the  central 
objective  of  the  CZMA  to  encourage 
State  management  of  coastal  resources 
and  the  Secretary's  role  in  ensuring  the 
national  interest  is  fully  considered  in 
the  implementation  of  management 
programs.  To  determine  whether  a 
project  significantly  or  substantially 
furthers  the  national  interest,  NOAA 
encourages  appellants  and  States  to 
consider  three  factors:  (1)  The  degree  to 
which  the  activity  furthers  the  national 
interest;  (2)  the  natiu^  or  importance  of 
the  national  interest  furthered  as 
articulated  in  the  CZMA;  and  (3)  the 
extent  to  which  the  proposed  activity  is 
coastal  dependent. 

An  example  of  an  activity  that 
significantly  or  substantially  furthers 


the  national  interest  is  the  siting  of 
energy  facilities  or  OCS  oil  and  gas 
development.  Such  activities  are  coastal 
dependent  industries  with  economic 
implications  beyond  the  immediate 
locality  in  which  they  are  located.  Some 
activities,  such  as  a  house,  a  restaiuant, 
or  a  food  store,  may  contribute  to  the 
economy  of  the  coastal  municipality  or 
State,  but  are  not  coastal  dependent  and 
may  not  provide  significant  or 
substantial  economic  contributions  to 
the  national  interest  furthered  by  the 
objectives  in  §§302  and  303.  It  may  be 
more  difficult  to  discern  whether  other 
activities  significantly  or  substantially 
further  the  national  interest.  For 
instance,  a  marina  facility  is  coastal 
dependent,  furthers  the  goals  of  the 
CZMA  in  public  access  and  recreation 
on  our  coasts,  but  its  economic  effects 
may  be  purely  local.  Conversely,  the 
addition  of  a  runway  to  an  international 
airport  may  significantly  enhance  the 
national  economy  while  not  being 
coastal  dependent.  Whether  a  project 
significantly  or  substantially  furthers 
the  national  interest  in  the  objectives  of 
§§  302  and  303,  especially  for  the  latter 
types  of  projects  (the  marina  and  airport 
examples),  will  depend  on  the 
Secretary's  decision  record. 

Section  930.121(b).  Several  States 
commented  that  the  national  interest  in 
subsection  (b)  be  a  compelling  national 
interest  and  one  State  commented  that 
the  revised  language  weakens  the 
ciurent  language.  One  State  did 
understand  NOAA's  change  by 
commenting  that  under  the  current 
regulation,  subsection  (b)  can  be  read  as 
meaning  that  if  the  State  interest,  or 
effects  to  coastal  resources,  and  the 
national  interest  are  equal,  then  the 
national  interest  in  the  activity  will  take 
precedence. 

NOAA  views  many  of  the  comments 
concerning  the  balancing  of  the  national 
interest  and  the  effects  on  coastal  uses 
and  resources  to  have  been  addressed  by 
the  change  to  section  930.121(a) 
requiring  the  proposed  activity  to 
further  the  national  interest  in  a 
significant  or  substantial  manner.  See 
NOAA  response  above.  In  the  final  rule, 
NOAA  reorganized  the  clauses  in  the 
proposed  rule  to  address  the  concern 
that  section  930.121(b)  is  grammatically 
ambiguous.  It  is  not  NOAA's  intent  that 
the  ciunulative  benefits  of  a  proposed 
activity  be  weighed  .against  coastal 
effects.  Not  only  could  this  lead  to  the 
consideration  of  an  endless  stream  of 
benefits  from  the  flow  of  commerce,  it 
could  diminish  one  of  the  essential 
purposes  of  the  CZMA  to  assist  States  in 
planning,  restoring  and  conserving 
coastal  resources.  The  reordered 
language  is  intended  to  make  clear  that 


to  override  a  State's  objection  the 
Secretary  must  find  that  the  national 
interest  found  to  be  furthered  in  a 
significant  or  substantial  manner  in 
section  930.121(a),  outweighs  the 
potential  individual  or  cumulative 
effects  the  proposed  activity  may  have 
on  coastal  uses  and  resources. 

Section  930.121(c).  Several  States  and 
others  commented  that  this  section 
should  be  deleted,  because  any  activity 
must  comply  with  the  requirements  of 
the  Clean  Air  and  Water  Acts.  NOAA 
agrees.  Removal  of  this  criteria  does  not 
alter  in  any  way  the  Secretary's 
obligation  to  evaluate  and  consider  the 
potential  adverse  effects  of  a  proposed 
activity  on  coastal  air  and  water 
resources.  NOAA  will  continue  to  seek 
the  views  and  comments  of  the  expert 
agencies  charged  with  implementation 
of  these  statutes.  The  deletion  of  this 
criterion  simply  removes  the  obligation 
of  the  Secretary  to  develop  an 
administrative  finding  that  a  proposed 
activity  will  or  will  not  meet  the 
requirements  of  the  Clean  Air  Act  and 
Clean  Water  Act.  As  the  commenters 
point  out,  that  obligation  is  fulfilled  by 
other  State  and  Federal  agencies.  As 
provided  for  in  CZMA  §  307(f),  States 
must  include  water  pollution  control 
and  air  pollution  control  requirements 
in  their  management  programs  and 
those  requirements  may  form  the  basis 
of  a  State  objection. 

Section  930.121(d)  was  amended  to 
clarify  the  determination  by  the 
Secretary  of  the  availability  of 
alternatives.  Currently,  under  the  other 
elements  of  section  930.121,  the 
Secretary  may  consider  many  factors 
when  determining  whether  an  appellant 
has  met  a  particular  element.  Regarding 
the  element  on  alternatives,  there  is 
confusion  as  to  when  alternatives  may 
be  raised,  the  consequences  of  a  State 
agency  not  providing  alternatives  or 
when  it  issues  its  objection,  and  the 
level  of  specificity  that  the  State  agency 
needs  to  provide  to  satisfy  the  element 
on  appeal.  The  changes  to  section 
930.121(d)  reflect  the  independent  basis 
of  the  Secretary's  decision  by  not 
restricting  the  scope  of  the  Secretary's 
review.  These  changes  will  ensiu^e  that 
the  Secretary's  findings  regarding 
alternatives  will  not  be  restricted,  but 
will  be  informed  and  based  on  the 
Secretary's  independent  administrative 
record  for  each  case.  In  this  way,  both 
the  State  and  appellant  vnti.  be  able  to 
provide  the  Secretary  with  information 
on  whether  an  alternative  is  reasonable 
and  described  with  sufficient  specificity 
that  might  not  have  been  available  when 
the  State  issued  its  objection.  Several 
States  commented  that  this  section 
should  require  that  the  activity  can  only 


be  done  at  the  proposed  location  or  that 
alternatives  for  other  uses  of  the 
property  be  considered.  One  Federal 
agency  commented  that  the  Federal 
permitting  agency's  opinion  be  given 
considerable  weight  when  determining 
whether  an  alternative  is  reasonable. 

NOAA  disagrees  with  the  comments. 
NOAA  intended  this  provision  to  make 
clear  that  there  is  a  broad  range  of 
sources  from  which  the  Secretary  may 
draw  his  examination  of  the  alternatives 
to  the  activity  as  proposed.  The 
Secretary  is  limited  in  consideration  to 
reasonable  alternatives  that  meet  in 
whole  or  at  least  in  part  the  appellant's 
purpose.  The  Secretary  does  not 
consider  alternatives  that  are  unrelated 
to  or  do  not  meet  in  some  reasonable 
way  the  appellant's  objective  in 
proposing  die  activity.  NOAA  does  not 
intend  this  provision  to  deter  a  State,  or 
other  parties,  from  proposing  to  move 
the  proposed  activity  to  another  site  to 
make  better  use  of  existing 
infrastructure.  Nevertheless,  alternatives 
must  be  "reasonable."  NOAA  disagrees 
that  the  new  rule  language  diminishes 
or  in  any  way  affects  the  weight  the 
Secretary  accords  the  comments  of 
Federal  agencies. 

Section  930.125  is  revised  to  make  it 
consistent  with  the  1990  amendments  to 
the  CZMA.  The  changes  include  the 
requirement  that  an  appellant  pay  a 
filing  fee  to  the  Secretary. 

Section  930.126  codifies  and  explains 
the  statutory  requirement  for  the 
Secretary  to  collect  fees  from  appellants 
to  recover  the  costs  of  administering  and 
processing  appeals.  These  fees  are  in 
addition  to  the  filing  fees.  See  CZMA 
§307(i). 

Section  930.127  clarifies  when  an 
appellant  must  submit  supporting  data 
and  information.  This  requirement  is 
necessary  so  that  the  Secretary  can  meet 
new  time  limits  placed  on  the  Secretary 
by  the  1996  amendments  to  the  CZMA. 
One  commenter  urged  that  rather  than 
listing  NOAA's  address,  it  would  be 
better  to  note  a  soxu-ce  for  finding  the 
correct  address.  NOAA  disagrees. 
NOAA  provides  the  address  of  the 
Assistant  General  Counsel  for  Ocean 
Services  for  the  benefit  of  appellants 
using  the  regulations  to  form  and  file 
their  appeals  to  the  Secretary.  This 
office  has  been  in  the  same  location  for 
seven  years,  and  if  it  moves,  mail  will 
be  forwarded  and  the  Code  of  Federal 
Regulations  may  be  updated  in  due 
course. 

Section  930.129(a)(6).  One  commenter 
objected  to  subsection  (a)(6)  regarding 
dismissal  of  appeals  due  to  an 
improperly  lodged  State  objection.  One 
Federal  agency  commented  that  this 
language  was  confusing  and  should  be 


reworded  such  that  if  a  State  improperly 
lodges  its  objection,  the  Secretary  would 
rule  in  favor  of  the  appellant.  NOAA 
agrees  that  the  language  is  confusing 
and  has  modified  the  rule  accordingly. 
In  addition,  this  provision  is  now  a 
separate  provision  to  illustrate  its 
difference  with  other  grounds  for 
dismissal.  The  purpose  of  this  provision 
is  improve  the  administration  of  the 
appeals  process  by  addressing 
procedural  deficiencies  in  the  issuance 
of  the  State's  objection  early  in  the 
process  before  the  parties  and  the 
Secretary  have  invested  significant 
resources  in  the  development  of  an 
administrative  record.  A  State's 
objection  is  not  properly  issued  if  it  fails 
to  comply  with  the  requirements  of 
section  307  of  the  Act  or  with  the 
regulations  contained  in  subparts  D,  E, 
F  and  I.  To  dismiss  an  objection  because 
the  State  has  not  followed  the  proper 
procedures  is  actually  to  override  the 
State's  objection  on  procedural  grounds. 
In  the  event  an  appellant  claims  that  a 
State  objection  has  not  been  properly 
issued,  the  Secretary  may  review  the 
question  as  a  threshold  matter  and  upon 
finding  that  the  objection  was  not 
properly  issued,  may  override  the 
State's  objection. 

Section  930.129(d).  One  Federal 
agency  commented  that,  while 
supporting  this  provision  to  remand 
significant  new  information  to  the  State 
agency,  a  three  month  review  period  be 
imposed.  One  commenter  said  that  this 
subsection  would  lengthen  the  process 
and  be  inconsistent  with  the  1996 
CZMA  amendments.  One  State 
commented  that  the  State  should  have 
the  full  statutory  time  of  six  months  to 
review  significant  new  information. 

The  purpose  of  this  part  is  to  ensure 
that  a  State  agency  has  an  opportunity 
to  review  significant  new  information  to 
determine  whether  in  light  of  that  new 
information  a  proposed  project  is 
consistent  with  the  enforceable  policies 
of  its  management  program.  The 
Secretarial  review  follows  the 
requirements  of  section  930.121  and 
does  not  examine  the  proposed  project 
for  consistency  with  the  management 
program.  When  new  information  is 
developed  that  is  significant  to  issues 
raised  by  the  State,  it  is  appropriate  for 
the  Secretary  to  request  the  State  to 
determine  whether  its  objection 
continues  or  whether  in  light  of  the  new 
information  the  proposed  activity  is 
consistent  with  the  management 
program  and  the  State  objection  can  be 
removed.  Increasingly,  appeals  to  the 
Secretary  result  in  the  development  of 
extensive  administrative  records 
containing  information  never  reviewed 
by  the  State  agency.  This  provision  and 
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those  in  section  930.129(b)  and  (c)  are 
intended  to  ensure  that  a  State  agency 
has  an  opportxmity  to  reexamine  a 
proposed  activity  when  signiHcant  new 
information  is  developed  or  provided. 
In  addition,  NOAA  added  a  time 
limitation  on  the  remand  to  the  State  to 
a  period  of  three  (3)  months,  since  the 
remand  to  the  State  is  not  another 
consistency  review.  Three  months  is 
sufficient  time  for  the  State  agency  to 
review  the  significant  new  material  and 
determine  if  its  objection  still  stands. 

Section  930.131(a)(2).  One  State 
commented  that  the  Secretary  should 
not  have  the  authority  to  override  a 
State's  objection  when  the  State 
objected  for  lack  of  information.  NOAA 
disagrees.  The  Secretary  may  ovferride  a 
State  objection  based  on  lack  of 
information  if  she  finds  the 
administrative  record  before  her 
provides  sufficient  information  to  make 
the  findings  required  by  section 
930.121.  There  is  no  authority  to  the 
contrary.  This  section  is  moved  to 
section  930.127(d). 

Section  930.r31  is  amended  to  clarify 
the  procedures  applicable  to  reviews 
initiated  by  the  secretary  on  his/her  own 
initiative.  Section  930.132(b)  is 
superseded  by  section  8  of  the  Coastal 
Zone  Protection  Act  of  1996,  Pub.  L. 
104-150.  Section  8  created  a  new  §  319 
of  the  CZMA  concerning  the  timing  of 
appeals  which  is  reflected  in  new 
section  930.130. 

Sections  930.133  and  134  are  deleted, 
because  these  provisions  are  included  in 
other  sections  of  subpart  H. 

Subpart  I^Assistant  Administrator 
Reporting  and  Review 

Existing  subpart  I  is  deleted.  This 
subpart  has  never  been  used,  and  there 
are  other  existing  CZMA  mechanisms 
for  reporting  and  review:  oversight  and 
monitoring  under  CZMA  section  306, 
evaluations  under  CZMA  §  312,  appeals 
imder  CZMA  §  307,  and  unlisted 
activity  review  approvals. 

In  addition,  section  930.145  is  revised 
and  moved  to  section  930.3. 

Proposed  Subpart  I — Consistency  of 
Federal  Activities  Having  Interstate 
Coastal  Effects 

The  CZARA  clarified  that  the  federal 
consistency  trigger  is  coastal  effects, 
regardless  of  the  geographic  location  of 
the  federal  activity.  See  CZMA  §  307; 
Conference  Report  at  970-972.  Thus, 
federal  consistency  applies  to  all 
relevant  federal  actions,  even  when  they 
occur  outside  the  State's  coastal  zone 
and  in  another  State.  For  example,  State 
A  may  review  a  federal  permit 
application  for  an  activity  occurring 
wholly  within  State  B  if  State  A  has  a 


federally  approved  coastal  management 
program  and  the  activity  will  have 
coastal  effects.  An  example  of  this  type 
of  activity  is  the  placement  of  a  sewage 
outfall  pipe  in  State  B's  waters  that 
results  in  impacts  to  shellfish  harvesting 
waters  in  State  A.  NOAA  believes  that 
regulations  are  needed  so  that  the 
application  of  interstate  consistency  is 
carried  out  in  a  predictable,  reasonable, 
and  efficient  manner.  NOAA  is 
specifically  addressing  interstate 
consistency  to  encourage  neighboring 
States  to  cooperate  in  dealing  with 
common  resource  management  issues, 
and  to  provide  States,  permitting 
agencies,  and  the  public  with  a  more 
predictable  application  of  the 
consistency  requirement  to  these 
activities.  Interstate  resource 
management  issues  are  best  resolved  on 
a  cooperative,  proactive  basis. 

Section  930.151.  Two  States  and  one 
other  commenter  commented  that  the 
CZMA  does  not  authorize  interstate 
consistency.  One  State  commented  that 
section  930.151  should  be  amended  to 
include  all  federal  activities  to  take  into 
account  activities  in  the  Exclusive 
Economic  Zone. 

NOAA  strongly  disagrees  with  the 
comments  stating  that  the  CZMA  does 
not  authorize  interstate  consistency.  The 
Secretary  has  previously  made  clear  that 
the  CZMA  authorizes  interstate 
consistency,  upholding  NOAA's  long- 
standing position.  For  a  detailed 
analysis  on  the  CZMA  and  interstate 
consistency  which  responds  to  and 
refutes  all  the  arguments  raised  by  the 
commenters,  see  Secretary  of 
Commerce,  Decision  and  Findings  in 
the  Consistency  Appeal  of  the  Virginia 
Electric  and  Power  Company  from  an 
Objection  by  the  North  Carolina 
Department  of  Environment,  Health  and 
Natiu'al  Resoiuces,  at  vi  and  9-18  (May 
19, 1994),  upheld  in  North  Carolina  v. 
Brown,  Civil  Action  No.  94-1569  (TFH) 
(D.D.C.  Sep.  27,  1994).  This  decision 
was  based  on  a  1989  NOAA  General 
Counsel  opinion,  the  language  of  the 
CZMA  and  the  Conference  Report.  See 
also  136  Cong.  Rec.  H  8077  (Sep.  26, 
1990).  At  the  time  of  the  Secretary's 
1994  decision,  previous  statements  by 
the  Army  Corps  of  Engineers  and  the 
U.S.  Department  of  Justice  (Justice)  that 
were  contrary  to  NOAA's  position  were 
reconciled  when  Justice  deferred  to 
NOAA's  interpretation  of  the  CZMA 
regarding  the  application  of  consistency 
to  an  activity  occurring  in  another  State. 
Justice  stated  that,  "we  believe  the 
department  of  Commerce  is  the  agency 
with  statutorily  assigned  responsibilities 
for  administering  the  CZMA  and 
therefore  Commerce  has  the  authority  in 
the  first  instance  to  interpret  the  Act." 


Letter  from  Webster  L.  Hubbell, 
Associate  Attorney  General,  Justice,  to 
Carol  C.  Darr,  General  Counsel, 
Commerce  (Dec.  14,  1993). 

Generally,  an  activity,  regardless  of  its 
location,  that  requires  federal  approval 
is  subject  to  the  CZMA  §  307(c)(3)(A). 
The  CZMA  requires  that:  "any  applicant 
for  a  required  Federal  license  or  permit 
to  conduct  an  activity,  in  or  outside  of 
the  coastal  zone,  affecting  any  land  or 
water  use  or  natiu'al  resource  of  the 
coastal  zone  of  that  state  shall  *   *   * 
(certify]  that  the  proposed  activity 
complies  with  the  enforceable  policies 
of  the  state's  approved  program  *   *  *." 
CZMA  §  307(c)(3)(A).  Thus,  federal 
consistency  is  triggered  when  an 
activity  affects  the  coastal  zone.  Project 
location  and  political  boundaries  are, 
generally,  irrelevant.  The  procedural 
and  substantive  dictates  that  allow  the 
reviewing  State  to  review  an  activity  are 
the  same,  whether  the  activity  is  within 
its  State  boundaries,  but  outside  the 
coastal  zone;  or  located  wholly  in 
another  State.  Interstate  consistency 
does  not  expand  a  coastal  State's 
jurisdiction  or  affect  the  sovereignty  of 
other  States.  Federal  consistency  applies 
only  to  federal  actions,  not  State  actions. 
If  State  A  determines  that  an  activity  in 
State  B  would  affect  its  coastal 
resources,  but  no  federal  permit  or  other 
federal  action  is  required  to  undertake 
the  activity,  State  A  does  not  have  any 
authority  under  the  CZMA  to  review 
that  activity.  The  CZMA  also,  even 
when  there  is  a  federal  consistency 
trigger,  does  not  give  coastal  States  the 
authority  to  review  the  application  of 
the  laws,  regulations,  or  policies  of  any 
other  State.  The  CZMA  only  allows  a 
State  agency  to  review  the  federal 
approval  of  an  activity. 

■This  subpart  deals  with  "interstate" 
activities.  Thus,  Federal  agency 
activities  or  federal  license  or  permit 
activities  occurring  in  Federal  waters 
are  covered  under  subpart  C  and  D. 

Sections  930.153  and  154.  One  State 
commented  that  if  a  State  followed  the 
listing  procedures  why  would  the 
unlisted  procedure  be  needed.  One  State 
objected  to  having  to  list  interstate 
activities.  One  Federal  agency  and  one 
State  noted  that  the  listing  requirements 
are  essential  and  fair. 

The  unlisted  activity  language  is 
included  in  section  930.154(e)  for  two 
reasons:  (1)  To  clarify  that  the  unlisted 
procedure  is  not  available  until  the  State 
first  goes  through  the  listing  procedure 
for  those  permits  it  wants  to  review,  and 
(2)  to  clarify  that  the  unlisted  activity 
procediu^  is  available,  even  after  going 
through  the  listing  procedure  to  ensure 
that  the  State  agency  has  the 
opportunity  to  review  activities  with 


coastal  effects  that  were  not  foreseen  at 
the  time  of  listing. 

A  consistency  list  is  a  reasonable 
interpretation  of  the  statute  as  a  means 
of  providing  an  orderly  and  predictable 
process.  The  proposed  interstate 
consistency  notification/consultation/ 
listing  procedure  does  not  add  a  new 
program  requirement.  States  are  already 
required  to  have  such  lists  and  to  define 
the  geographic  area  outside  the  coastal 
zone  where  the  lists  will  apply.  Few 
States  have  described  this  geographic 
area.  To  meet  the  interstate  requirement 
a  State  may  choose  to  not  change  its  list, 
but  only  to  add  an  interstate  geographic 
scope.  "The  proposed  procedure  also 
does  not  mean  that  a  State  cannot 
review  a  type  of  federal  activity;  it 
means  that  the  State  must  first  consult 
with  neighboring  States  and  notify 
potential  interstate  applicants  and 
federal  agencies.  This  consultation 
procedure  does  not  require  that  the 
State  prove  coastal  effects  or  that 
neighboring  States  concur  with  the 
listing  and  geographic  location 
description.  Thus,  NOAA  does  not 
believe  that  meeting  this  requirement  is 
burdensome.  NOAA  believes  that  it  is 
important  that  States  must  first  go 
through  the  notification  and  listing 
procedure.  Only  then  can  a  State  review 
an  interstate  activity.  This  is  necessary 
due  to  the  often  controversial  nature  of 
reviewing  interstate  activities.  This  will 
help  ensure  that  interstate  consistency 
reviews  are  carried  out  in  a  reliable, 
predictable  and  efficient  manner,  with 
notification  to  individuals  in  other 
States  potentially  subject  to  consistency 
review. 

Sections  930.155(c),  156(a)  and  (b). 
One  Federal  agency  commented  that 
there  is  no  statutory  requirement  for 
Federal  agencies  to  coordinate  with 
States  in  developing  a  proposed  activity, 
beyond  the  coordination  required  under 
CZMA  §  307.  NOAA  agrees.  Sections 
930.155(c)  and  156(a)  are  deleted  as 
other  subparts  provide  the  requirements 
for  coordination  through  consistency 
determinations  and  consistency 
certifications. 

Vm.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12372: 
Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372. 

Executive  Order  13132:  Federalism 
Assessment 

NOAA  concluded  that  this  regulatory 
action  is  consistent  with  federalism 
principles,  criteria,  and  requirements 
stated  in  Executive  Order  13132.  The 


changes  in  the  federal  consistency 
regulations  facilitate  Federal  agency 
coordination  with  coastal  States,  and 
ensure  that  federal  actions  affecting  any 
coastal  use  or  resource  are  consistent 
with  the  enforceable  policies  of 
management  programs.  The  CZMA  and 
these  revised  regulations  promote  the 
principles  of  federalism  articulated  in 
Executive  Order  13132  by  granting  the 
States  a  qualified  right  to  review  certain 
federal  activities  that  affect  the  land  and 
water  uses  or  natural  resources  of  State 
coastal  zones.  CZMA  §  307  and  these 
regulations  effectively  transfer  power 
from  Federal  agencies  to  State  agencies 
when  Federal  agencies  propose 
activities  or  applicants  for  federal 
licenses  or  permits  propose  to  undertake 
activities  affecting  State  coastal  uses  or 
resoiuces.  Through  the  CZMA,  Federal 
agencies  carry  out  their  activities  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with 
federally  approved  management 
programs  and  licensees  and  permittees 
to  be  fully  consistent  with  the 
management  programs.  The  CZMA  and 
these  implementing  regiilations,  rather 
than  preempting  a  State  provide  a 
mechanism  for  it  to  object  to  federal 
activities  that  are  not  consistent  with 
the  management  program.  A  State 
objection  prevents  the  issuance  of  the 
federal  permit  or  license,  unless  the 
Secretary  of  Commerce  overrides  the 
objection.  Because  the  CZMA  and  these 
regulations  promote  the  principles  of 
federalism  and  enhance  State 
authorities,  no  federalism  assessment 
need  be  prepared. 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  regulatory  action  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Chief  Coimsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  when 
this  rule  was  proposed,  that  the  rule,  if 
adopted,  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  One  comment  was  received 
regarding  the  substance  of  that 
certification.  One  Federal  agency 
commented  that  there  may  be  additional 
factors,  which  may  not  have  been 
adequately  considered,  that  could  have 
potential  impacts  on  small  businesses, 
and  asked  that  NOAA  consider  this 
information.  In  particular,  the 
infi'astructiu'e  needed  to  explore  and 
develop  the  OCS  requires  planning  in 
advance  of  an  expected  drilling  or 
construction  date.  For  example,  certain 


types  of  infrastructure  (such  as 
specialized  drilling  rigs)  are  in  limited 
supply,  requiring  that  contracts  be 
signed  well  before  permitted  activities 
commence.  Many  of  the  changes 
contemplated  in  the  proposed  rule 
involve  new  procedures,  extensions  of 
time  for  consistency  review,  and 
additional  information  collection  and 
reporting  requirements  during  the 
consistency  review  and  appeals 
processes.  These  changes  may  cause 
impredictability  that  could  affect  a 
substantial  niunber  of  small  businesses 
operating  on  the  OCS.  Currently,  four 
out  of  five  people  who  work  on  the  OCS 
work  for  contractors,  not  large  oil 
companies.  Many  of  these  contractors 
employ  fewer  than  500  people.  The 
issues  raised  by  the  commenter  were 
considered  in  the  analysis  that  provided 
the  factual  basis  for  the  certification. 
With  respect  to  the  issues  raised  in  the 
comment,  the  analysis  found  that  the 
changes  contained  in  the  proposed,  and 
this  final,  rule  regarding  information, 
appeal  and  time  requirements  were 
minor.  The  conclusion  in  the  analysis 
was  that  these  changes  should  not  have 
a  significant  economic  impact  on 
contractors  for  the  applicant  or  cause 
unpredictability  since  these 
requirements  are,  for  the  most  part, 
already  part  of  doing  business  under  the 
CZMA  federal  consistency  requirement. 
Accordingly,  the  basis  for  the 
certification  has  not  changed  and 
neither  an  initial  nor  a  final  Regulatory 
Flexibility  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  OMB 
under  control  number  0648-0411. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  the  following  times  per 
response:  8  hours  for  a  State  objection 
and  conciurence  to  consistency 
certifications  or  determinations;  12 
hours  for  a  State  request  to  review 
unlisted  activities;  1  hour  for  a  public 
notice  requirement;  12  hours  for  a 
request  for  remedial  action  and 
supplemental  review;  1  hour  for  a 
listing  notice;  6  hours  for  a  request  for 
Secretarial  mediation;  and  200  hours  for 
an  average  appeal  to  the  Secretary  of 
Conmierce.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  soiut;es, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
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reducing  the  burden,  to  NOAA  and 
0MB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  imless 
that  collection  of  information  displays  a 
valid  ONfB  Control  Number. 

National  Environmental  Policy  Act 

NOAA  has  concluded  that  this 
regulatory  action  is  categorically 
excluded  from  NEPA  as  not  having  the 
potential  for  significant  impact  on  the 
quality  of  the  human  environment 
pursuant  to  NAO  216-6,03c3(i). 
Therefore,  an  environmental  impact 
statement  is  not  required. 

List  of  Subiects  in  15  CFR  part  930 

Administrative  practice  and 
procedure.  Coastal  zone.  Reporting  and 
record  keeping  requirements. 

Dated:  November  30.  2000. 
John  Oliver, 

Chief  Financial  Officer,  National  Ocean 
Service. 

For  the  reasons  set  out  in  the 
preamble,  NOAA  has  revised  15  CFR 
part  930  to  read: 

Final  Revision  of  15  C.F.R.  part  930 

PART  93a-FEDERAL  CONSISTENCY 
WITH  APPROVED  COASTAL 
MANAGEMENT  PROGRAMS 

Subpart  A — General  Information 

930.1  Overall  objectives, 

930.2  Public  participation. 

930.3  Review  of  the  implementation  of  the 
federal  consistency  requirement. 

930.4  Conditional  concurrences. 

930.5  State  enforcement  action. 

930.6  State  agency  responsibility. 

Subpart  B — General  Definitions 

930.10  Index  to  definitions  for  terms 
defined  in  part  930. 

930.11  Definitions. 

Subpart  C — Consistency  for  Federal 
Agency  Activities 

930.30  Objectives. 

930.31  Federal  agency  activity. 

930.32  Consistent  to  the  maximimn  ejctent 
practicable. 

930.33  Identifying  Federal  agency  activities 
affecting  any  coastal  use  or  resource, 

930.34  Federal  and  State  agency 
coordination. 

930.35  Negative  determinations  for 
proposed  activities. 

930.36  Consistency  determinations  for 
proposed  activities. 

930.37  Consistency  determinations  and 
National  Environmental  Policy  Act 
(NEPA)  requirements. 

930.38  Consistency  determinations  for 
activities  initiated  prior  to  management 
program  approval. 


930.39  Content  of  a  consistency 
determination, 

930.40  Multiple  Federal  agency 
participation. 

930.41  State  agency  response. 

930.42  Public  participation. 

930.43  State  agency  objection. 

930.44  Availability  of  mediation  for 
disputes  concerning  proposed  activities. 

930.45  Availability  of  mediation  for 
previously  reviewed  activities. 

930.46  Supplemental  coordination  for 
proposed  activities. 

Subpart  D — Consistency  for  Activities 
Requiring  a  Federal  License  or  Permit 

930.50  Objectives. 

930.51  Federal  license  or  permit. 

930.52  Applicant. 

930.53  Listed  federal  license  or  permit 
activities. 

930.54  Unlisted  federal  license  or  permit 
activities. 

930.55  Availability  of  mediation  for  license 
or  permit  disputes, 

930.56  State  agency  guidance  and 
assistance  to  applicants, 

930.57  Consistency  certifications. 

930.58  Necessary  data  and  information. 

930.59  Multiple  permit  review, 

930.60  Commencement  of  State  agency 
review, 

930.61  Public  participation. 

930.62  State  agency  concurrence  with  a 
consistency  certification. 

930.63  State  agency  objection  to  a 
consistency  certification. 

930.64  Federal  permitting  agency 
responsibility. 

930.65  Remedial  action  for  previously 
reviewed  activities. 

930.66  Supplemental  coordination  for 
proposed  activities. 

Subpart  E — Consistency  for  Outer 
Continental  Shelf  (OCS)  Exploration, 
Development  and  Production  Activities 

930.70  Objectives. 

930.71  Federal  license  or  permit  activity 
described  in  detail. 

930.72  Person. 

930.73  OCS  plan. 

930.74  OCS  activities  subject  to  State 
agency  review. 

930.75  State  agency  assistance  to  persons. 

930.76  Submission  of  an  OCS  plan, 
necessary  data  and  information  and 
consistency  certification, 

930.77  Commencement  of  State  agency 
review  and  public  notice, 

930.78  State  agency  concurrence  or 
objection. 

930.79  Effect  of  State  agency  concurrence. 

930.80  Federal  permitting  agency 
responsibility. 

930.81  Multiple  permit  review. 

930.82  Amended  OCS  plans. 

930.83  Review  of  amended  OCS  plans; 
public  notice. 

930.84  Continuing  State  agency  objections. 

930.85  Failure  to  comply  substantially  with 
an  approved  OCS  plsm. 

Subpart  F — Consistency  for  Federal 
Assistance  to  State  and  Local  Governments 

930.90  Objectives. 

930.91  Federal  assistance. 


930.92  Applicant  agency. 

930.93  Intergovernmental  review  process. 

930.94  State  review  process  for  consistency, 

930.95  Guidance  provided  by  the  State 
agency. 

930.96  Consistency  review. 

930.97  Federal  assisting  agency 
responsibility. 

930.98  Federally  assisted  activities  outside 
of  the  coastal  zone  or  the  described 
geographic  area. 

930.99  Availability  of  mediation  for  federal 
assistance  disputes. 

930.100  Remedial  action  for  previously 
reviewed  activities. 

930.101  Supplemental  coordination  for 
proposed  activities. 

Subpart  G — Secretarial  Mediation 

930.110  Objectives. 

930.  Ill  OCRM  mediation. 

930.112  Request  for  Secretarial  mediation. 

930.113  Public  hearings. 

930.114  Secretarial  mediation  efforts. 

930. 11 5  Termination  of  mediation. 

930.116  Judicial  review. 

Subpart  H — Appeal  to  the  Secretary  for 
Review  Related  to  the  Objectives  of  the  Act 
and  National  Security  Interests 

930.120  Objectives. 

930.121  Consistent  with  the  objectives  or 
purposes  of  the  Act. 

930.122  Necessary  in  the  interest  of 
national  security. 

930.123  Appellant  and  Federal  agency. 

930.124  Computation  of  time. 

930.125  Notice  of  appeal  and  application 
fee  to  the  Secretary. 

930.126  Consistency  appeal  processing  fees. 

930.127  Briefs  and  supporting  materials. 

930.128  Public  notice,  comment  period, 
and  public  hearing. 

930.129  Dismissal,  remand,  stay  and 
procedural  override, 

930.130  Closure  of  the  decision  record  and 
issuance  of  decision, 

930.131  Review  initiated  by  the  Secretary, 

Sut>part  I — Consistency  of  Federal 
Activities  Having  Interstate  Coastal  Effects 

930.150  Objectives. 

930.151  Interstate  coastal  effect. 

930.152  Application, 

930.153  Coordination  between  States  in 
developing  coastal  management  policies, 

930.154  Listing  activities  subject  to 
interstate  consistency  review. 

930.155  Federal  and  State  agency 
coordination, 

930. 1 56  Content  of  a  consistency 
determination  or  certification  and  State 
agency  response. 

930.157  Mediation  and  informal 
negotiations. 

Authority:  16  U.S.C.  1451  et  seq. 

Subpart  A — General  Information 

§930.1    Overall  objectives. 
The  objectives  of  this  part  are: 
(a)  To  describe  the  obligations  of  all 
parties  who  are  required  to  comply  with 
the  federal  consistency  requirement  of 
the  Coastal  Zone  Management  Act; 


(b)  To  implement  the  federal 
consistency  requirement  in  a  manner 
which  strikes  a  balance  between  the 
need  to  ensiire  consistency  for  federal 
actions  affecting  any  coastal  use  or 
resource  with  the  enforceable  policies  of 
approved  management  programs  and 
the  importance  of  federal  activities; 

(c)  To  provide  flexible  procedures 
which  foster  intergovernmental 
cooperation  and  minimize  duplicative 
effort  and  unnecessary  delay,  while 
making  certain  that  the  objectives  of  the 
federal  consistency  requirement  of  the 
Act  are  satisfied.  Federal  agencies.  State 
agencies,  and  applicants  should 
coordinate  as  early  as  possible  in 
developing  a  proposed  federal  action, 
and  may  mutually  agree  to 
intergovernmental  coordination  efforts 
to  meet  the  requirements  of  these 
regulations,  provided  that  public 
participation  requirements  are  met  and 
applicable  State  management  program 
enforceable  policies  are  considered. 

(d)  To  interpret  significant  terms  in 
the  Act  and  this  part; 

(e)  To  provide  procedures  to  make 
certain  that  all  Federal  agency  and  State 
agency  consistency  decisions  are 
directly  related  to  the  enforceable 
policies  of  approved  management 
programs; 

(f)  To  provide  procedures  which  the 
Secretary,  in  cooperation  with  the 
Executive  Office  of  the  President,  may 
use  to  mediate  serious  disagreements 
which  arise  between  Federal  and  State 
agencies  during  the  administration  of 
approved  management  programs;  and 

(g)  To  provide  procedures  which 
permit  the  Secretary  to  review  federal 
license  or  permit  activities,  or  federal 
assistance  activities,  to  determine 
whether  they  are  consistent  with  the 
objectives  or  purposes  of  the  Act,  or  are 
necessary  in  die  interest  of  national 
security. 

§930.2    Public  participation. 

State  management  programs  shall 
provide  an  opportunity  for  public 
participation  in  the  State  agency's 
review  of  a  Federal  agency's  consistency 
determination  or  an  applicant's  or 
person's  consistency  certification. 

§930.3    Review  of  the  implementation  of 
the  federal  consistency  requirement. 
As  part  of  the  responsibility  to 
conduct  a  continuing  review  of 
approved  management  programs,  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  (Director) 
shall  review  the  performance  of  each 
State's  implementation  of  the  federal 
consistency  requirement.  The  Director 
shall  evaluate  instances  where  a  State 
agency  is  believed  to  have  either  failed 


to  object  to  inconsistent  federal  actions, 
or  improperly  objected  to  consistent 
federal  actions.  "This  evaluation  shall  be 
incorporated  within  the  Director's 
general  efforts  to  ascertain  instances 
where  a  State  has  not  adhered  to  its 
approved  management  program  and 
such  lack  of  adherence  is  not  justified. 

§930.4    Conditional  concurrences 

(a)  Federal  agencies,  applicants, 
persons  and  applicant  agencies  should 
cooperate  with  State  agencies  to  develop 
conditions  that,  if  agreed  to  during  the 
State  agency's  consistency  review 
period  and  included  in  a  Federal 
agency's  final  decision  imder  subpart  C 
or  in  a  Federal  agency's  approval  under 
subparts  D,  E,  F  or  I  of  this  part,  would 
allow  the  State  agency  to  concur  with 
the  federal  action.  If  instead  a  State 
agency  issues  a  conditional 
concurrence: 

(1)  The  State  agency  shall  include  in 
its  concurrence  letter  the  conditions 
which  must  be  satisfied,  an  explanation 
of  why  the  conditions  are  necessary  to 
ensure  consistency  with  specific 
enforceable  policies  of  the  management 
program,  and  an  identification  of  the 
specific  enforceable  policies.  The  State 
agency's  concurrence  letter  shall  also 
inform  the  parties  that  if  the 
requirements  of  paragraphs  (a)(1) 
through  (3)  of  the  section  are  not  met, 
then  all  parties  shall  treat  the  State 
agency's  conditional  concurrence  letter 
as  an  objection  pursuant  to  the 
applicable  subpart  and  notify,  pursuant 
to  §  930.63(e),  applicants,  persons  and 
applicant  agencies  of  the  opportunity  to 
appeal  the  State  agency's  objection  to 
the  Secretary  of  Commerce  within  30 
days  after  receipt  of  the  State  agency's 
conditional  concurrence/objection  or  30 
days  after  receiving  notice  from  the 
Federal  agency  that  the  application  will 
not  be  approved  as  amended  by  the 
State  agency's  conditions;  and 

(2)  The  Federal  agency  (for  subpart  C), 
applicant  (for  subparts  D  and  I),  person 
(for  subpart  E)  or  applicant  agency  (for 
subpart  F)  shall  modify  the  applicable 
plan,  project  proposal,  or  application  to 
the  Federal  agency  pursuant  to  the  State 
agency's  conditions.  The  Federal 
agency,  applicant,  person  or  applicant 
agency  shall  immediately  notify  the 
State  agency  if  the  State  agency's 
conditions  are  not  acceptable;  and 

(3)  The  Federal  agency  (for  subparts 
D,  E,  F  and  I)  shall  approve  the 
amended  application  (with  the  State 
agency's  conditions).  The  Federal 
agency  shall  immediately  notify  the 
State  agency  and  applicant  or  applicant 
agency  if  the  Federal  agency  will  not 
approve  the  application  as  amended  by 
the  State  agency's  conditions. 


(b)  If  the  requirements  of  paragraphs 
(a)(1)  through  (3)  of  this  section  are  not 
met,  then  all  parties  shall  treat  the  State 
agency's  conditional  concurrence  as  an 
objection  pursuant  to  the  applicable 
subpart. 

§  930.5    State  enforcement  action. 

The  regulations  in  this  part  are  not 
intended  in  any  way  to  alter  or  limit 
other  legal  remedies,  including  judicial 
review  or  State  enforcement,  otherwise 
available.  State  agencies  and  Federal 
agencies  should  first  use  the  various 
remedial  action  and  mediation  sections 
of  this  part  to  resolve  their  differences 
or  to  enforce  State  agency  concurrences 
or  objections. 

§  930.6    State  agency  responsibility. 

(a)  This  section  describes  the 
responsibilities  of  the  "State  agency" 
described  in  §930.11(o).  A  designated 
State  agency  is  required  to  uniformly 
and  comprehensively  apply  the 
enforceable  policies  of  the  State's 
management  program,  efficiently 
coordinate  all  State  coastal  management 
requirements,  and  to  provide  a  single 
point  of  contact  for  Federal  agencies  and 
the  public  to  discuss  consistency  issues. 
Any  appointment  by  the  State  agency  of 
the  State's  consistency  responsibilities 
to  a  designee  agency  must  be  described 
in  the  State's  management  program.  In 
the  absence  of  such  description,  all 
consistency  determinations,  consistency 
certifications  and  federal  assistance 
proposals  shall  be  sent  to  and  reviewed 
by  the  State  agency.  A  State  may  have 
two  State  agencies  designated  pursuant 
to  §  306(d)(6)  of  the  Act  where  the  State 
has  two  geographically  separate 
federally-approved  management 
programs. 

(b)  The  State  agency  is  responsible  for 
commenting  on  and  concurring  with  or 
objecting  to  Federal  agency  consistency 
determinations  and  negative 
determinations  (see  subpart  C  of  this 
part),  consistency  certifications  for 
federal  licenses,  permits,  and  Outer 
Continental  Shelf  plans  (see  subparts  D, 
E  and  I  of  this  part),  and  reviewing  the 
consistency  of  federal  assistance 
activities  proposed  by  applicant 
agencies  (see  subpart  F  of  this  part).  The 
State  agency  shall  be  responsible  for 
securing  necessary  review  and  comment 
from  other  State,  regional,  or  local 
government  agencies,  and,  where 
applicable,  the  public.  Thereafter,  only 
the  State  agency  is  authorized  to 
comment  officially  on  or  concur  with  or 
object  to  a  federal  consistency 
determination  or  negative 
determination,  a  consistency 
certification,  or  determine  the 
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consistency  of  a  proposed  federal 
assistance  activity. 

(c)  If  described  in  a  State's 
management  program,  the  issuance  or 
denial  of  relevant  State  permits  can 
constitute  the  State  agency's  consistency 
concurrence  or  objection  if  the  State 
agency  ensures  that  the  State  permitting 
agencies  or  the  State  agency  review 
individual  projects  to  ensure 
consistency  with  all  applicable  State 
memagement  program  policies  and  that 
applicable  public  participation, 
requirements  are  met.  The  State  agency 
shall  monitor  such  permits  issued  by 
another  State  agency. 

Subpart  B — General  Definitions 

f  930.1 0    Index  to  definitions  for  terms 
defined  in  part  930. 
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§930.11    Definitions. 

(a)  Act.  The  term  "Act"  means  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (16  U.S.C.  1451-1464). 

(b)  Any  coastal  use  or  resource.  The 
phrase  "any  coastal  use  or  resource" 
means  any  land  or  water  use  or  natural 
resource  of  the  coastal  zone.  Land  and 
water  uses,  or  coastal  uses,  are  defined 
in  sections  304(10)  and  (18)  of  the  act, 
respectively,  and  include,  but  are  not  ' 


limited  to,  public  access,  recreation, 
fishing,  historic  or  cultural  preservation, 
development,  hazards  management, 
marinas  and  floodplain  management, 
scenic  and  aesthetic  enjoyment,  and 
resource  creation  or  restoration  projects. 
Natural  resources  include  biological  or 
physical  resources  that  are  found  within 
a  State's  coastal  zone  on  a  regular  or 
cyclical  basis.  Biological  and  physical 
resources  include,  but  are  not  limited  to, 
air,  tidal  and  nontidal  wetlands,  ocean 
waters,  estuaries,  rivers,  streams,  lakes, 
aquifers,  submerged  aquatic  vegetation, 
land,  plants,  trees,  minerals,  fish, 
shellfish,  invertebrates,  amphibians, 
birds,  mammals,  reptiles,  and  coastal 
resources  of  national  significance. 
Coastal  uses  and  resources  also  includes 
uses  and  resources  appropriately 
described  in  a  management  program. 

(c)  Assistant  Administrator,  "fne  term 
"Assistant  Administrator"  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
NOAA. 

(d)  Associated  facilities.  The  term 
"associated  facilities"  means  all 
proposed  facilities  which  are 
specifically  designed,  located, 
constructed,  operated,  adapted,  or 
otherwise  used,  in  full  or  in  major  part, 
to  meet  the  needs  of  a  federal  action 
(e.g.,  activity,  development  project, 
license,  permit,  or  assistance),  and 
without  which  the  federal  action,  as 
proposed,  could  not  be  conducted.  The 
proponent  of  a  federal  action  shall 
consider  whether  the  federal  action  and 
its  associated  facilities  affect  any  coastal 
use  or  resource  and,  if  so,  whether  these 
interrelated  activities  satisfy  the 
requirements  of  the  applicable  subpart 
(subparts  C,  D,  E,  F  or  I). 

(e)  Coastal  Zone.  The  term  "coastal 
zone"  has  the  same  definition  as 
provided  in  §  304(1)  of  the  Act. 

(f)  Director.  The  term  "Director" 
means  the  Director  of  the  Office  of 
Ocean  and  Coastal  Resource 
Management  (OCRM),  National  Ocean 
Service,  NOAA. 

(g)  Effect  on  any  coastal  use  or 
resource  (coastal  effect).  The  term 
"effect  on  any  coastal  use  or  resource" 
means  any  reasonably  foreseeable  effect 
on  any  coastal  use  or  resource  resulting 
from  a  federal  action.  (The  term  "federal 
action"  includes  all  types  of  activities 
subject  to  the  federal  consistency 
requirement  under  subparts  C,  D,  E,  F 
and  I  of  this  part.)  Effects  are  not  just 
environmental  effects,  but  include 
effects  on  coastal  uses.  Effects  include 
both  direct  effects  which  result  from  the 
activity  and  occur  at  the  same  time  and 
place  as  the  activity,  and  indirect 
(cumulative  and  secondary)  effects 
which  result  from  the  activity  and  are 


later  in  time  or  farther  removed  in 
distance,  but  are  still  reasonably 
foreseeable.  Indirect  effects  aie  effects 
resulting  from  the  incremental  impact  of 
the  federal  action  when  added  to  other 
past,  present,  and  reasonably 
foreseeable  actions,  regardless  of  what 
person(s)  underteike(s)  such  actions. 

(h)  Enforceable  policy.  "The  term 
"enforceable  policy"  means  State 
policies  which  are  legally  binding 
through  constitutional  provisions,  laws, 
regulations,  land  use  plans,  ordinances, 
or  judicial  or  administrative  decisions, 
by  which  a  State  exerts  control  over 
private  and  public  land  and  water  uses 
and  natural  resources  in  the  coastal 
zone,"  16  USC  1453(6a).  and  which  are 
incorporated  in  a  management  program 
as  approved  by  OCRM  either  as  part  of 
program  approval  or  as  a  program 
change  under  15  CFR  part  923,  subpart 
H.  An  enforceable  policy  shall  contain 
standards  of  sufficient  specificity  to 
guide  public  and  private  uses. 
Enforceable  policies  need  not  establish 
detailed  criteria  such  that  a  proponent 
of  an  activity  could  determine  the 
consistency  of  an  activity  without 
interaction  with  the  State  agency.  State 
agencies  may  identify  management 
measures  which  are  based  on 
enforceable  policies,  and,  if 
implemented,  would  allow  the  activity 
to  be  conducted  consistent  with  the 
enforceable  policies  of  the  program.  A 
State  agency,  however,  must  base  its 
objection  on  enforceable  policies. 

(i)  Executive  Office  of  the  President. 
The  term  "Executive  Office  of  the 
President"  means  the  office,  coimcil, 
board,  or  other  entity  within  the 
Executive  Office  of  the  President  which 
shall  participate  with  the  Secretary  in 
seeking  to  mediate  serious 
disagreements  which  may  arise  between 
a  Federal  agency  and  a  coastal  State. 

(j)  Federal  agency.  The  term  "Federal 
agency"  means  any  department,  agency, 
board,  commission,  council, 
independent  office  or  similar  entity 
within  the  executive  branch  of  the 
federal  government,  or  any  wholly 
owned  federal  government  corporation. 

(k)  Management  program.  The  term 
"management  program"  has  the  same 
definition  as  provided  in  section 
304(12)  of  the  Act,  except  that  for  the 
purposes  of  this  part  the  term  is  limited 
to  those  management  programs  adopted 
by  a  coastal  State  in  accordance  with  the 
provisions  of  section  306  of  the  Act,  and 
approved  by  the  Assistant 
Administrator. 

(1)  OCRM.  The  term  "OCRM"  means 
the  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration 


("NOAA"),  U.S.  Department  of 
Commerce. 

(m)  Secretary.  The  term  "Secretary" 
means  the  Secretary  of  Commerce  and/ 
or  designee. 

(n)  Section.  The  term  "Section" 
means  a  section  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended. 

(o)  State  agency.  The  term  "State 
agency"  means  the  agency  of  the  State 
government  designated  pvirsuant  to 
section  306(d)(6)  of  the  Act  to  receive 
and  administer  grants  for  an  approved 
management  program,  or  a  single 
designee  State  agency  appointed  by  the 
306(d)(6)  State  agency. 

Subpart  C — Consistency  for  Federal 
Agency  Activities 

$930.30    Objectives. 

The  provisions  of  this  subpart  are 
intended  to  assure  that  all  Federal 
agency  activities  including  development 
projects  affecting  any  coastal  use  or 
resource  will  be  undertaken  in  a  maimer 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  approved  management  programs.  The 
provisions  of  subpart  I  of  this  part  are 
intended  to  supplement  the  provisions 
of  this  subpart  for  Federal  agency 
activities  having  interstate  coastal 
effects. 

§930.31     Federal  agency  activity. 

(a)  The  term  "Federal  agency  activity" 
means  any  functions  performed  by  or  on 
behalf  of  a  Federal  agency  in  the 
exercise  of  its  statutory  responsibilities. 
This  encompasses  a  wide  range  of 
Federal  agency  activities  which  initiate 
an  event  or  series  of  events  where 
coastal  effects  are  reasonably 
foreseeable,  e.g.,  rulemaking,  planning, 
physical  alteration,  exclusion  of  uses. 
The  term  "Federal  agency  activity"  does 
not  include  the  issuance  of  a  federal 
license  or  permit  to  an  applicant  or 
person  [see  subparts  D  and  E  of  this 
part)  or  the  granting  of  federal  assistance 
to  an  applicant  agency  (see  subpart  F  of 
this  part). 

(b)  The  term  federal  "development 
project"  means  a  Federal  agency  activity 
involving  the  planning,  construction, 
modification,  or  removal  of  public 
works,  facilities,  or  other  structures,  and 
includes  the  acquisition,  use,  or 
disposal  of  any  coastal  use  or  resource. 

(c)  The  Federal  agency  activity 
category  is  a  residual  category  for 
federal  actions  that  are  not  covered 
under  subparts  D,  E,  or  F  of  this  part. 

(d)  A  general  permit  program 
proposed  by  a  Federal  agency  is  subject 
to  this  subpart  if  the  general  permit 
program  does  not  involve  case-by-case 
approval  by  the  Federal  agency,  unless 


a  Federal  agency  chooses  to  subject  its 
general  permit  program  to  consistency 
review  imder  subpart  D  of  this  part,  by 
providing  the  State  agency  with  a 
consistency  certification.  When 
proposing  a  general  permit  program,  a 
Federal  agency  shall  provide  a 
consistency  determination  to  the 
relevant  management  programs  and 
request  that  the  State  agency(ies) 
provide  the  Federal  agency  with 
conditions  that  would  permit  the  State 
agency  to  concur  with  the  Federal 
agency's  consistency  determination. 
State  concurrence  shall  remove  the  need 
for  the  State  agency  to  review  future 
case-by-case  uses  of  the  general  permit 
for  consistency  with  the  enforceable 
policies  of  management  programs. 
Federal  agencies  shall,  to  the  maximimi 
extent  practicable,  incorporate  the  State 
conditions  into  the  general  permit,  ff  the 
State  conditions  are  not  incorporated 
into  the  general  permit  or  a  State  agency 
objects  to  the  general  permit,  then  the 
Federal  agency  shall  notify  potential 
users  of  the  general  permit  that  the 
general  permit  is  not  authorized  for  that 
State  unless  the  State  agency  concurs 
that  the  activity  is  consistent  with  the 
enforceable  policies  of  its  management 
program.  Accordingly,  the  applicants  in 
those  States  shall  provide  the  State 
agency  with  a  consistency  certification 
under  subpart  D  of  this  part. 

(e)  The  terms  "Federal  agency 
activity"  and  "Federal  development 
project"  also  include  modifications  of 
any  such  activity  or  development 
project  which  affect  any  coastal  use  or 
resource,  provided  that,  in  the  case  of 
modifications  of  an  activity  or 
development  project  which  the  State 
agency  has  previously  reviewed,  the 
effect  on  any  coastal  use  or  resource  is 
substantially  different  than  those 
previously  reviewed  by  the  State 
agency. 

§  930.32    Consistent  to  the  maximum 
extent  practicabia. 

(a)(1)  The  term  "consistent  to  the 
maximum  extent  practicable"  means 
fully  consistent  with  the  enforceable 
policies  of  management  programs  unless 
full  consistency  is  prohibited  by 
existing  law  applicable  to  the  Federal 
agency. 

(2)  Section  307(e)  of  the  Act  does  not 
relieve  Federal  agencies  of  the 
consistency  requirements  under  the  Act. 
The  Act  was  intended  to  cause 
substantive  changes  in  Federal  agency 
decisionmaking  within  the  context  of 
the  discretionary  powers  residing  in 
such  agencies.  Accordingly,  whenever 
legally  permissible,  Federal  agencies 
shall  consider  the  enforceable  policies 
of  management  programs  as 


requirements  to  be  adhered  to  in 
addition  to  existing  Federal  agency 
statutory  mandates.  If  a  Federal  agency 
asserts  that  full  consistency  with  the 
management  program  is  prohibited,  it 
shall  clearly  describe,  in  writing,  to  the 
State  agency  the  statutory  provisions, 
legislative  history,  or  other  legal 
authority  which  limits  the  Federal 
agency's  discretion  to  be  fully  consistent 
with  the  enforceable  policies  of  the 
management  program. 

(3)  For  the  purpose  of  determining 
consistent  to  the  maximum  extent 
practicable  under  paragraphs  (a)(1)  and 
(2)  of  this  section,  federal  legal  authority 
includes  Federal  appropriation  Acts  if 
the  appropriation  Act  includes  language 
that  specifically  prohibits  full 
consistency  with  specific  enforceable 
policies  of  management  programs. 
Federal  agencies  shall  not  use  a  general 
claim  of  a  lack  of  funding  or  insufficient 
appropriated  funds  or  failure  to  include 
the  cost  of  being  fully  consistent  in 
Federal  budget  and  planning  processes 
as  a  basis  for  being  consistent  to  the 
maximum  extent  practicable  with  an 
enforceable  policy  of  a  management 
program.  The  only  circumstance  where 
a  Federal  agency  may  rely  on  a  lack  of 
funding  as  a  limitation  on  being  fully 
consistent  with  an  enforceable  policy  is 
the  Presidential  exemption  described  in 
section  307(c)(1)(B)  of  the  Act  (16  USC 
1456(c)(1)(B)).  In  cases  where  the  cost  of 
being  consistent  with  the  enforceable 
policies  of  a  management  program  was 
not  included  in  the  Federal  agency's 
budget  and  planning  processes,  the 
Federal  agency  should  determine  the 
amount  of  funds  needed  and  seek 
additional  federal  funds.  Federal 
agencies  should  include  the  cost  of 
being  fully  consistent  with  the 
enforceable  policies  of  management 
programs  in  their  budget  and  planning 
processes,  to  the  same  extent  that  a 
Federal  agency  would  plan  for  the  cost 
of  complying  with  other  federal 
requirements. 

(b)  A  Federal  agency  may  deviate 
from  full  consistency  with  an  approved 
management  program  when  such 
deviation  is  justified  because  of  an 
emergency  or  other  similar  imforeseen 
circumstance  ("exigent  circumstance"), 
which  presents  the  Federeil  agency  with 
a  substantial  obstacle  that  prevents 
complete  adherence  to  the  approved 
program.  Any  deviation  shall  be  the 
minimtmi  necessary  to  address  the 
exigent  circumstance.  Federal  agencies 
shall  carry  out  their  activities  consistent 
to  the  maximum  extent  practicable  with 
the  enforceable  policies  of  a 
management  program,  to  the  extent  that 
the  exigent  circumstance  allows. 
Federal  agencies  shall  consult  with 
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State  agencies  to  the  extent  that  an 
exigent  circumstance  allows  and  shall 
attempt  to  seek  State  agency 
concurrence  prior  to  addressing  the 
exigent  circvunstance.  Once  the  exigent 
circumstances  have  passed,  and  if  die 
Federal  agency  is  still  carrying  out  an 
activity  with  coastal  effects,  Federal 
agencies  shall  comply  with  all 
applicable  provisions  of  this  subpart  to 
ensure  that  the  activity  is  consistent  to 
the  maximum  extent  practicable  with 
the  enforceable  policies  of  management 
programs.  Once  the  Federal  agency  has 
addressed  the  exigent  circumstance  or 
completed  its  emergency  response 
activities,  it  shall  provide  the  State 
agency  with  a  description  of  its  actions 
and  their  coastal  effects. 

(c)  A  classified  activity  that  affects 
any  coastal  use  or  resource  is  not 
exempt  from  the  requirements  of  this 
subpart,  imless  the  activity  is  exempted 
by  the  President  under  section 
307(c)(1)(B)  of  the  Act.  Under  the 
consistent  to  the  maximum  extent 
practicable  standard,  the  Federal  agency 
shall  provide  to  the  State  agency  a 
description  of  the  project  and  coastal 
effects  that  it  is  legally  permitted  to 
release  or  does  not  otherwise  breach  the 
classified  nature  of  the  activity.  Even 
when  a  Federal  agency  may  not  be  able 
to  disclose  project  information,  the 
Federal  agency  shall  conduct  the 
classified  activity  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  management 
programs.  The  term  classified  means  to 
protect  from  disclosure  national  security 
information  concerning  the  national 
defense  or  foreign  policy,  provided  that 
the  information  has  been  properly 
classified  in  accordance  with  the 
substantive  and  procediual 
requirements  of  an  executive  order. 
Federal  and  State  agencies  are 
encouraged  to  agree  on  a  qualified  third 
party(ies)  with  appropriate  security 
clearance(s)  to  review  classified 
information  and  to  provide  non- 
classified comments  regarding  the 
activity's  reasonably  foreseeable  coastal 
effects. 

§930.33    Identifymg  Federal  agency 
activities  affecting  any  coastal  use  or 
resource. 

(a)  Federal  agencies  shall  determine 
which  of  their  activities  affect  any 
coastal  use  or  resource  of  States  with 
approved  management  programs. 

(1)  Effects  are  determined  by  looking 
at  reasonably  foreseeable  direct  and 
indirect  effects  on  any  coastal  use  or 
resource.  An  action  which  has  minimal 
or  no  environmental  effects  may  still 
have  effects  on  a  coastal  use  (e.g.,  effects 
on  public  access  and  recreational 


opportimities,  protection  of  historic 
property)  or  a  coastal  resource,  if  the 
activity  initiates  an  event  or  series  of 
events  where  coastal  effects  are 
reasonably  foreseeable.  Therefore, 
Federal  agencies  shall,  in  making  a 
determination  of  effects,  review  relevant 
management  program  enforceable 
policies  as  part  of  determining  effects  on 
any  coastal  use  or  resource. 

(2)  If  the  Federal  agency  determines 
that  a  Federal  agency  activity  has  no 
effects  on  any  coastal  use  or  resource, 
and  a  negative  determination  under 

§  930.35  is  not  required,  then  the 
Federal  agency  is  not  required  to 
coordinate  with  State  agencies  under 
section  307  of  the  Act. 

(3)  (i)  De  minimis  Federal  agency 
activities.  Federal  agencies  are 
encouraged  to  review  their  activities, 
other  than  development  projects  within 
the  coasted  zone,  to  identify  de  minimis 
activities,  and  request  State  agency 
concurrence  that  these  de  minimis 
activities  should  not  be  subject  to 
further  State  agency  review.  De  minimis 
activities  shall  only  be  excluded  from 
State  agency  review  if  a  Federal  agency 
and  State  agency  have  agreed.  The  State 
agency  shall  provide  for  public 
participation  under  section  306(d)(14)  of 
the  Act  when  reviewing  the  Federal 
agency's  de  minimis  activity  request.  If 
the  State  agency  objects  to  the  Federal 
agency's  de  minimis  finding  then  the 
Federal  agency  must  provide  the  State 
agency  with  either  a  negative 
determination  or  a  consistency 
determination  pursuant  to  this  subpart. 
OCRM  is  available  to  facilitate  a  Federal 
agency's  request. 

(ii)  De  minimis  activities  are  activities 
that  are  expected  to  have  insignificant 
direct  or  indirect  (cumulative  and 
secondary)  coastal  effects  and  which  the 
State  agency  concurs  are  de  minimis. 

(4)  Environmentally  beneficial 
activities.  The  State  agency  and  Federal 
agencies  may  agree  to  exclude 
environmentally  beneficial  Federal 
agency  activities  (either  on  a  case-by- 
case  basis  or  for  a  category  of  activities) 
from  further  State  agency  consistency 
review.  Environmentally  beneficial 
activity  means  an  activity  that  protects, 
preserves,  or  restores  the  natiu-al 
resources  of  the  coastal  zone.  The  State 
agency  shall  provide  for  public 
participation  under  section  306(d)(14)  of 
the  Act  for  the  State  agency's 
consideration  of  whether  to  exclude 
environmentally  beneficial  activities. 

(5)  General  consistency 
determinations,  phased  consistency 
determinations,  and  national  or  regional 
consistency  determinations  imder 

§  930.36  are  also  available  to  facilitate 
federal-State  coordination. 


(b)  Federal  agencies  shall  consider  all 
development  projects  within  the  coastal 
zone  to  be  activities  affecting  any 
coastal  use  or  resource.  All  other  types 
of  activities  within  the  coastal  zone  are 
subject  to  Federal  agency  review  to 
determine  whether  they  affect  any 
coastal  use  or  resource. 

(c)(1)  Federal  agency  activities  and 
development  projects  outside  of  the 
coastal  zone,  are  subject  to  Federal 
agency  review  to  determine  whether 
they  affect  any  coastal  use  or  resource. 

(d)  Federal  agencies  shall  broadly 
construe  the  effects  test  to  provide  State 
agencies  with  a  consistency 
determination  under  §  930.34  and  not  a 
negative  determination  under  §  930.35 
or  other  determinations  of  no  effects. 
Early  coordination  and  cooperation 
between  a  Federal  agency  and  the  State 
agency  can  enable  the  parties  to  focus 
their  efforts  on  particular  Federal 
agency  activities  of  concern  to  the  State 
agency. 

§  930.34    Federal  and  State  agency 
coordination. 

(a)(1)  Federal  agencies  shall  provide 
State  agencies  with  consistency 
determinations  for  all  Federal  agency 
activities  affecting  any  coastal  use  or 
resource.  To  facilitate  State  agency 
review,  Federal  agencies  should 
coordinate  with  the  State  agency  prior 
to  providing  the  determination. 

(2)  Use  of  existing  procedures.  Federal 
agencies  are  encoiuaged  to  coordinate 
and  consuU  with  State  agencies  through 
use  of  existing  procedures  in  order  to 
avoid  waste,  duplication  of  effort,  and  to 
reduce  Federal  and  State  agency 
administrative  burdens.  Where 
necessary,  these  existing  procedures 
should  be  modified  to  facilitate 
coordination  and  consultation  under  the 
Act. 

(b)  Listed  activities.  State  agencies  are 
strongly  encouraged  to  list  in  their 
management  programs  Federal  agency 
activities  which,  in  the  opinion  of  the 
State  agency,  will  have  reasonably 
foreseeable  coastal  effects  and  therefore, 
may  require  a  Federal  agency 
consistency  determination.  Listed 
Federal  agency  activities  shall  be 
described  in  terms  of  the  specific  type 
of  activity  involved  (e.g.,  federal 
reclamation  projects).  In  the  event  the 
State  agency  chooses  to  describe  Federal 
agency  activities  that  occur  outside  of 
the  coastal  zone,  which  the  State  agency 
believes  will  have  reasonably 
foreseeable  coastal  effects,  it  shall  also 
describe  the  geographic  location  of  such 
activities  (e.g.,  reclamation  projects  in 
coastal  floodplains). 

(c)  Unlisted  activities.  State  agencies 
should  monitor  unlisted  Federal  agency 


activities  (e.g.,  by  use  of 
intergovernmental  review  process 
established  pursuant  to  E.O.  12372, 
review  of  NEPA  dociunents,  and  the 
Federal  Register)  and  should  notify 
Federal  agencies  of  unlisted  Federal 
agency  activities  which  Federal  agencies 
have  not  subjected  to  a  consistency 
review  but  which,  in  the  opinion  of  the 
State  agency,  will  have  reasonably 
foreseeable  coastal  effects  and  therefore, 
may  require  a  Federal  agency 
consistency  determination.  "The 
provisions  in  paragraphs  (b)  and  (c)  of 
this  section  are  recommended  rather 
than  mandatory  procedures  for 
facilitating  federal-State  coordination  of 
Federal  agency  activities  which  affect 
any  coastal  use  or  resource.  State  agency 
notification  to  the  Federal  agency  (by 
listed  or  unlisted  notification)  is  neither 
a  substitute  for  nor  does  it  eliminate 
Federal  agency  responsibility  to  comply 
with  the  consistency  requirement,  and 
to  provide  State  agencies  with 
consistency  determinations  for  all 
development  projects  in  the  coastal 
zone  and  for  all  other  Federal  agency 
activities  which  the  Federal  agency 
finds  affect  any  coastal  use  or  resource, 
regardless  of  whether  the  State  agency 
has  listed  the  activity  or  notified  the 
Federal  agency  through  case-by-case 
monitoring. 

(d)  State  guidance  and  assistance  to 
Federal  agencies.  As  a  preliminary 
matter,  a  decision  that  a  Federal  agency 
activity  affects  any  coastal  use  or 
resource  should  lead  to  early 
consultation  with  the  State  agency  (i.e., 
before  the  required  90-day  period). 
Federal  agencies  should  obtain  the 
views  and  assistance  of  the  State  agency 
regarding  the  means  for  determining 
that  the  proposed  activity  will  be 
conducted  in  a  manner  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  a  management 
program.  As  part  of  its  assistance  efforts, 
the  State  agency  shall  make  available  for 
public  inspection  copies  of  the 
management  program  document.  Upon 
request  by  the  Federal  agency,  the  State 
agency  shall  identify  any  enforceable 
policies  applicable  to  the  proposed 
activity  based  upon  the  information 
provided  to  the  State  agency  at  the  time 
of  the  request. 

§  930.35    Negative  determinations  for 
proposed  activities. 

(a)  If  a  Federal  agency  determines  that 
there  will  not  be  coastal  effects,  then  the 
Federal  agency  shall  provide  the  State 
agencies  with  a  negative  determination 
for  a  Federal  agency  activity: 

(1)  Identified  by  a  State  agency  on  its 
list,  as  described  in  §  930.34(b),  or 


through  case-by-case  monitoring  of 
unlisted  activities;  or 

(2)  Which  is  the  same  as  or  is  similar 
to  activities  for  which  consistency 
determinations  have  been  prepared  in 
the  past;  or 

(3)  For  which  the  Federal  agency 
undertook  a  thorough  consistency 
assessment  and  developed  initial 
findings  on  the  coastal  effects  of  the 
activity. 

(b)  Content  of  a  negative 
determination.  A  negative 
determination  may  be  submitted  to  State 
agencies  in  any  written  form  so  long  as 
it  contains  a  brief  description  of  the 
activity,  the  activity's  location  and  the 
basis  for  the  Federal  agency's 
determination  that  the  activity  will  not 
affect  any  coastal  use  or  resovirce.  In 
determining  effects,  Federal  agencies 
shall  follow  §  930.33(a)(1),  including  an 
evaluation  of  the  relevant  enforceable 
policies  of  a  management  program  and 
include  the  evaluation  in  die  negative 
determination.  The  level  of  detail  in  the 
Federal  agency's  analysis  may  vary 
depending  on  the  scope  and  complexity 
of  the  activity  and  issues  raised  by  the 
State  agency,  but  shall  be  sufficient  for 
the  State  agency  to  evaluate  whether 
coastal  effects  are  reasonably 
foreseeable. 

(c)  A  negative  determination  imder 
paragraph  (a)  of  this  section  shall  be 
provided  to  the  State  agency  at  least  90 
days  before  final  approval  of  the 
activity,  unless  both  the  Federal  agency 
and  the  State  agency  agree  to  an 
alternative  notification  schedule.  A 
State  agency  is  not  obligated  to  respond 
to  a  negative  determination.  If  a  State 
agency  does  not  respond  to  a  Federal 
agency's  negative  determination  within 
60  days.  State  agency  concurrence  with 
the  negative  determination  shall  be 
presumed.  State  agency  concurrence 
shall  not  be  presimied  in  cases  where 
the  State  agency,  within  the  60-day 
period,  requests  an  extension  of  time  to 
review  the  matter.  Federal  agencies 
shall  approve  one  request  for  an 
extension  period  of  1 5  days  or  less.  If  a 
State  agency  objects  to  a  negative 
determination,  asserting  that  coastal 
effects  are  reasonably  foreseeable,  the 
Federal  agency  shall  consider 
submitting  a  consistency  determination 
to  the  State  agency  or  odierwise  attempt 
to  resolve  any  disagreement  within  the 
remainder  of  the  90-day  period.  If  a 
Federal  agency,  in  response  to  a  State 
agency's  objection  to  a  negative 
determination,  agrees  that  coastal  effects 
are  reasonably  foreseeable,  the  State 
agency  and  Federal  agency  should 
attempt  to  agree  to  complete  the 
consistency  review  within  the  90-day 
period  for  the  negative  determination  or 


consider  an  alternative  schedule 
pursuant  to  §  930.36(b)(1).  Federal 
agencies  shoidd  consider  postponing 
fined  Federal  agency  action,  beyond  the 
90-day  period,  until  a  disagreement  has 
been  resolved.  State  agencies  are  not 
required  to  provide  public  notice  of  the 
receipt  of  a  negative  determination  or 
the  resolution  of  an  objection  to  a 
negative  determination,  unless  a  Federal 
agency  submits  a  consistency 
determination  pursuant  to  §  930.34. 

(d)  In  the  event  of  a  serious 
disagreement  between  a  Federal  agency 
and  a  State  agency  regardiag  a 
determination  related  to  whether  a 
proposed  activity  affects  any  coastal  use 
or  resource,  either  party  may  seek  the 
Secretarial  mediation  or  OCRM 
mediation  services  provided  for  in 
subpart  G. 

§  930.36    Consistency  determinations  for 
proposed  activtttes. 

(a)  Federal  agencies  shall  review  their 
proposed  Federal  agency  activities 
which  affect  any  coastal  use  or  resource 
in  order  to  develop  consistency 
determinations  which  indicate  whether 
such  activities  will  be  undertaken  in  a 
manner  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  approved  management 
programs.  Federal  agencies  should 
consiUt  with  State  agencies  at  an  early 
stage  in  the  development  of  the 
proposed  activity  in  order  to  assess 
whether  such  activities  will  be 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  such  programs. 

(b)  Timing  of  consistency 
determinations.  (1)  Federal  agencies 
shall  provide  State  agencies  with  a 
consistency  determination  at  the  earliest 
practicable  time  in  the  planning  or 
reassessment  of  the  activity.  A 
consistency  determination  should  be 
prepared  following  development  of 
sufficient  information  to  reasonably 
determine  the  consistency  of  the  activity 
with  the  management  program,  but 
before  the  Federal  agency  reaches  a 
significant  point  of  decisionmaking  in 
its  review  process,  i.e.,  while  the 
Federal  agency  has  the  ability  to  modify 
the  activity.  The  consistency 
determination  shall  be  provided  to  State 
agencies  at  least  90  days  before  final 
approval  of  the  Federal  agency  activity 
unless  both  the  Federal  agency  and  the 
State  agency  agree  to  an  alternative 
notification  schedule. 

(2)  Federal  and  State  agencies  may 
mutually  agree  upon  procedures  for 
extending  the  notification  requirement 
beyond  90  days  for  activities  requiring 
a  substantial  review  period,  and  for 
shortening  the  notification  period  for 
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activities  requiring  a  less  extensive 
review  period,  provided  that  public 
participation  requirements  are  met. 

(c)  General  consistency 
determinations.  In  cases  where  Federal 
agencies  will  be  performing  repeated 
activity  other  than  a  development 
project  (e.g.,  ongoing  maintenance, 
waste  disposal)  which  cumulatively  has 
an  effect  upon  any  coastal  use  or 
resoiuce,  the  Federal  agency  may 
develop  a  general  consistency 
determination,  thereby  avoiding  the 
necessity  of  issuing  separate  consistency 
determinations  for  each  incremental 
action  controlled  by  the  major  activity. 
A  Federal  agency  may  provide  a  State 
agency  with  a  general  consistency 
determination  only  in  situations  where 
the  incremental  actions  are  repetitive 
and  do  not  affect  any  coastal  use  or 
resource  when  performed  separately.  A 
Federal  agency  and  State  agency  may 
mutually  agree  on  a  general  consistency 
determination  for  de  minimis  activities 
(see  §  930.33(a)(3))  or  any  other 
repetitive  activity  or  category  of 
activity(ies).  If  a  Federal  agency  issues 

a  general  consistency  determination,  it 
shall  thereafter  periodically  consult 
with  the  State  agency  to  discuss  the 
manner  in  which  the  incremental 
actions  are  being  undertaken. 

(d)  Phased  consistency 
determinations.  In  cases  where  the 
Federal  agency  has  sufficient 
information  to  determine  the 
consistency  of  a  proposed  development 
project  or  other  activity  from  planning 
to  completion,  the  Federal  agency  shall 
provide  the  State  agency  with  one 
consistency  determination  for  the  entire 
activity  or  development  project.  In  cases 
where  federal  decisions  related  to  a 
proposed  development  project  or  other 
activity  will  be  made  in  phases  based 
upon  developing  information  that  was 
not  available  at  the  time  of  the  original 
consistency  determination,  with  each 
subsequent  phase  subject  to  Federal 
agency  discretion  to  implement 
alternative  decisions  based  upon  such 
information  (e.g.,  planning,  siting,  and 
design  decisions),  a  consistency 
determination  will  be  required  for  each 
major  decision.  In  cases  of  phased 
decisionmaking.  Federal  agencies  shall 
ensure  that  the  development  project  or 
other  activity  continues  to  be  consistent 
to  the  maximum  extent  practicable  with 
the  management  program. 

(e)  National  or  regional  consistency 
determinations.  (1)  A  Federal  agency 
may  provide  States  with  consistency 
determinations  for  Federal  agency 
activities  that  are  national  or  regional  in 
scope  (e.g.,  rulemaking,  national  plans), 
and  that  affect  any  coastal  use  or 
resource  of  more  than  one  State.  Many 


States  share  common  coastal 
management  issues  and  have  similar 
enforceable  policies,  e.g.,  protection  of  a 
particular  coastal  resource.  The  Federal 
agency's  national  or  regional 
consistency  determination  should,  at  a 
minimum,  address  the  common 
denominator  of  these  policies,  i.e.,  the 
common  coastal  effects  and 
management  issues,  and  thereby  address 
different  States'  policies  with  one 
discussion  and  determination.  If  a 
Federal  agency  decides  not  to  use  this 
section,  it  must  issue  consistency 
determinations  to  each  State  agency 
pursuant  to  §930.39. 

(2)  Federal  agency  activities  with 
coastal  effects  shall  be  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  each  State's 
management  program.  Thus,  the  Federal 
agency's  national  or  regional 
consistency  determination  shall  contain 
sections  that  would  apply  to  individucil 
States  to  address  coastal  effects  and 
enforceable  policies  unique  to  particular 
States,  if  common  coastal  effects  and 
enforceable  policies  cannot  be 
addressed  under  paragraph  (e)(1).  Early 
coordination  with  coastal  States  will 
enable  the  Federal  agency  to  identify 
particidar  coastal  management  concerns 
and  policies.  In  addition,  the  Federal 
agency  could  address  the  concerns  of 
each  affected  State  by  providing  for 
State  conditions  for  the  proposed 
activity.  Further,  the  consistency 
determination  could  identify  the 
coordination  efforts  and  describe  how 
the  Federal  agency  responded  to  State 
agency  concerns. 

§  930.37  Consistency  determinations  and 
National  Environmental  Policy  Act  (NEPA) 
requirements 

A  Federal  agency  may  use  its  NEPA 
documents  as  a  vehicle  for  its 
consistency  determination  or  negative 
determination  imder  this  subpart. 
However,  a  Federal  agency's  federal 
consistency  obligations  under  the  Act 
are  independent  of  those  required  rnider 
NEPA  and  are  not  necessarily  fulfilled 
by  the  submission  of  a  NEPA  dociunent. 
If  a  Federal  agency  includes  its 
consistency  determination  or  negative 
determination  in  a  NEPA  document,  the 
Federal  agency  shall  ensure  that  the 
NEPA  document  includes  the 
information  and  adheres  to  the 
timeframes  required  by  this  subpart. 
Federal  agencies  and  State  agencies 
should  mutually  agree  on  how  to  best 
coordinate  the  requirements  of  NEPA 
and  the  Act. 


§  930.38  Consistency  determinations  for 
activities  initiated  prior  to  management  ^ 
program  approval. 

(a)  A  consistency  determination  is 
required  for  ongoing  Federal  agency 
activities  other  than  development 
projects  initiated  prior  to  management 
program  approval,  which  are  governed 
by  statutory  authority  under  which  the 
Federal  agency  retains  discretion  to 
reassess  and  modify  the  activity.  In 
these  cases  the  consistency 
determination  must  be  made  by  the 
Federal  agency  at  the  earliest  practicable 
time  following  management  program 
approval,  and  the  State  agency  must  be 
provided  with  a  consistency 
determination  no  later  than  120  days 
after  management  program  approval  for 
ongoing  activities  which  the  State 
agency  lists  or  identifies  through 
monitoring  as  subject  to  consistency 
with  the  management  program. 

(b)  A  consistency  determination  is 
required  for  major,  phased  federal 
development  project  decisions 
described  in  §  930.36(d)  which  are  made 
following  management  program 
approval  and  are  related  to  development 
projects  initiated  prior  to  program 
approval.  In  making  these  new 
decisions.  Federal  agencies  shedl 
consider  effects  on  any  coastal  use  or 
resource  not  fully  evaluated  at  the 
outset  of  the  project.  This  provision 
shall  not  apply  to  phased  federal 
decisions  which  were  specifically 
described,  considered  and  approved 
prior  to  management  program  approval 
(e.g.,  in  a  final  environmental  impact 
statement  issued  pursuant  to  NEPA). 

§  930.39    Content  of  a  consistency 
determination. 

(a)  The  consistency  determination 
shall  include  a  brief  statement 
indicating  whether  the  proposed 
activity  will  be  undertaken  in  a  manner 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  management  program.  The 
statement  must  be  based  upon  an 
evaluation  of  the  relevant  enforceable 
policies  of  the  management  program.  A 
description  of  this  evaluation  shall  be 
included  in  the  consistency 
determination,  or  provided  to  the  State 
agency  simultaneously  with  the 
consistency  determination  if  the 
evaluation  is  contained  in  another 
document.  Where  a  Federal  agency  is 
aware,  prior  to  its  submission  of  its 
consistency  determination,  that  its 
activity  is  not  fully  consistent  with  a 
management  program's  enforceable 
policies,  the  Federal  agency  shall 
describe  in  its  consistency 
determination  the  legal  authority  that 
prohibits  full  consistency  as  required  by 


§  930.32(a)(2).  Where  the  Federal  agency 
is  not  aware  of  any  inconsistency  until 
after  submission  of  its  consistency 
determination,  the  Federal  agency  shall 
submit  its  description  of  the  legal 
authority  that  prohibits  full  consistency 
to  the  State  agency  as  soon  as  possible, 
or  before  the  end  of  the  90-day  period 
described  in  §  930.36(b)(1).  The 
consistency  determination  shall  also 
include  a  detailed  description  of  the 
activity,  its  associated  facilities,  and 
their  coastal  effects,  and  comprehensive 
data  and  information  sufficient  to 
support  the  Federal  agency's 
consistency  statement.  The  amount  of 
detail  in  the  evaluation  of  the 
enforceable  policies,  activity  description 
and  supporting  information  shall  be 
commensurate  with  the  expected  coastal 
effects  of  the  activity.  The  Federal 
agency  may  submit  the  necessary 
information  in  any  manner  it  chooses  so 
long  as  the  requirements  of  this  subpart 
are  satisfied. 

(b)  Federal  agencies  shall  be  guided 
by  the  following  in  making  their 
consistency  determinations.  The  activity 
its  effects  on  any  coastal  use  or  resource, 
associated  facilities  (e.g.,  proposed 
siting  and  construction  of  access  road, 
connecting  pipeline,  support  buildings, 
and  the  effects  of  the  associated 
facilities  (e.g.,  erosion,  wetlands,  beach 
access  impacts),  must  all  be  consistent 
to  the  maximum  extent  practicable  with 
the  enforceable  policies  of  the 
management  program. 

(c)  In  making  their  consistency 
determinations.  Federal  agencies  shall 
ensure  that  their  activities  are  consistent 
to  the  maximum  extent  practicable  with 
the  enforceable,  policies  of  the 
management  program.  However,  Federal 
agencies  should  give  consideration  to 
management  program  provisions  which 
are  in  the  nature  of  recommendations. 

(d)  When  Federal  agency  standards 
are  more  restrictive  than  standards  or 
requirements  contained  in  the 
management  program,  the  Federal 
agency  may  continue  to  apply  its  stricter 
standards.  In  such  cases  the  Federal 
agency  shall  inform  the  State  agency  in 
the  consistency  determination  of  the 
statutory,  regulatory  or  other  basis  for 
the  application  of  the  stricter  standards. 

(e)  State  permit  requirements.  Federal 
law,  other  dian  the  CZMA,  may  require 
a  Federal  agency  to  obtain  a  State 
permit.  Even  when  Federal  agencies  are 
not  required  to  obtain  State  permits, 
FederaJ  agencies  shall  still  be  consistent 
to  the  maximum  extent  practicable  with 
the  enforceable  policies  that  are 
contained  in  such  State  permit  programs 
ttat  are  part  of  a  management  program. 


§930.40    Multiple  Federal  agency 
participation. 

Whenever  more  than  one  Federal 
agency  is  involved  in  a  Federal  agency 
activity  or  its  associated  facilities 
affecting  any  coastal  use  or  resource,  or 
is  involved  in  a  group  of  Federal  agency 
activities  related  to  each  other  because 
of  their  geographic  proximity,  the 
Federal  agencies  may  prepare  one 
consistency  determination  for  all  the 
federal  activities  involved.  In  such 
cases,  Federal  agencies  should  consider 
joint  preparation  or  lead  agency 
development  of  the  consistency 
determination.  In  either  case,  the 
consistency  determination  shall  be 
transmitted  to  the  State  agency  at  least 
90  days  before  final  decisions  are  taken 
by  any  of  the  participating  agencies  and 
shall  comply  with  the  requirements  of 
§930.39. 

§930.41     State  agency  response. 

(a)  A  State  agency  shall  inform  the 
Federal  agency  of  its  concurrence  with 
or  objection  to  the  Federal  agency's 
consistency  determination  at  the  earliest 
practicable  time,  after  providing  for 
public  participation  in  the  State 
agency's  review  of  the  consistency 
determination.  The  Federal  agency  may 
presume  State  agency  concurrence  if  the 
State  agency's  response  is  not  received 
within  60  days  from  receipt  of  the 
Federal  agency's  consistency 
determination  and  supporting 
information.  The  60-day  review  period 
begins  when  the  State  agency  receives 
the  consistency  determination  and 
supporting  information  required  by 

§  930.39(a).  If  the  information  required 
by  §  930.39(a)  is  not  included  with  the 
determination,  the  State  agency  shall 
immediately  notify  the  Federal  agency 
that  the  60-day  review  period  has  not 
begun,  what  information  required  by 
§  930.39(a)  is  missing,  and  that  the  60- 
day  review  period  will  begin  when  the 
missing  information  is  received  by  the 
State  agency.  If  a  Federal  agency  has 
submitted  a  consistency  determination 
and  information  required  by  §  930.39(a), 
then  the  State  agency  shall  not  assert 
that  the  60-day  review  period  has  not 
begim  for  failure  to  submit  information 
that  is  in  addition  to  that  required  by 
§  930.39(a). 

(b)  State  agency  concurrence  shall  not 
be  presumed  in  cases  where  the  State 
agency,  within  the  60-day  period, 
requests  an  extension  of  time  to  review 
the  matter.  Federal  agencies  shall 
approve  one  request  for  an  extension 
period  of  15  days  or  less.  In  considering 
whether  a  longer  or  additional  extension 
period  is  appropriate,  the  Federal 
agency  should  consider  the  magnitude 
and  complexity  of  the  information 


contained  in  the  consistency 
determination. 

(c)  Final  Federal  agency  action  shall 
not  be  taken  sooner  than  90  days  from 
the  receipt  by  the  State  agency  of  the 
consistency  determination  unless  the 
State  conciu-s  or  concurrence  is 
presumed,  pursuant  to  paragraphs  (a) 
and  (b),  with  the  activity,  or  unless  both 
the  Federal  agency  and  the  State  agency 
agree  to  an  alternative  period. 

(d)  Time  limits  on  concurrences.  A 
State  agency  cannot  unilaterally  place 
an  expiration  date  on  its  concurrence.  If 
a  State  agency  believes  that  an 
expiration  date  is  necessary.  State  and 
Federal  agencies  may  agree  to  a  time 
limit.  If  there  is  no  agreement,  later 
phases  of,  or  modifications  to,  the 
activity  that  will  have  effects  not 
evaluated  at  the  time  of  the  original 
consistency  determination  will  require 
either  a  new  consistency  determination, 
a  supplemental  consistency 
determination  under  §  930.46,  or  a 
phased  review  imder  §  930.36(d)  of  this 
subpart. 

(e)  State  processing  fees.  The  Act  does 
not  reqtiire  Federal  agencies  to  pay  State 
processing  fees.  State  agencies  shall  not 
assess  a  Federal  agency  with  a  fee  to 
process  the  Federal  agency's 
consistency  determination  unless 
pa}rment  of  such  fees  is  required  by 
other  federal  law  or  otherwise  agreed  to 
by  the  Federal  agency  and  allowed  by 
the  Comptroller  General  of  the  United 
States.  In  no  case  may  a  State  agency 
stay  the  consistency  review  period  or 
base  its  objection  on  the  ^ure  of  a 
Federal  agency  to  pay  a  fee. 

§930.42    Public  participation. 

(a)  Management  programs  shall 
provide  for  public  participation  in  the 
State  agency's  review  of  consistency 
determinations.  Public  participation,  at 
a  minimum,  shall  consist  of  public 
notice  for  the  area(s)  of  the  coastal  zone 
likely  to  be  affected  by  the  activity,  as 
determined  by  the  State  agency. 

(b)  Timing  of  public  notice.  States 
shall  provide  timely  public  notice  after 
the  consistency  determination  has  been 
received  by  the  State  agency,  except  in 
cases  where  earlier  public  notice  on  the 
consistency  determination  by  the 
Federal  agency  or  the  State  agency 
meets  the  requirements  of  this  section. 
A  public  comment  period  shall  be 
provided  by  the  State  sufficient  to  give 
the  public  an  opportunity  to  develop 
and  provide  comments  on  whether  the 
project  is  consistent  with  management 
program  enforceable  policies  and  still 
allow  the  State  agency  to  issue  its 
concurrence  or  objection  within  the  60 
day  State  response  period. 
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(c)  Content  of  public  notice.  The 
public  notice  shall: 

(1)  Specify  that  the  proposed  activity 
is  subject  to  review  for  consistency  with 
the  enforceable  policies  of  the 
management  prowam; 

(2)  Provide  sufficient  information  to 
serve  as  a  basis  for  comment; 

(3)  Specify  a  source  for  additional 
information,  e.g.,  a  State  agency  web 
site;  and 

(4)  Specify  a  contact  for  submitting 
comments  to  the  State  agency. 

(d)  Procedural  options  that  may  be 
used  by  the  State  agency  for  issuance  of 
pubUc  notice  include,  but  are  not 
limited  to,  public  notice  through  an 
official  State  gazette,  a  local  newspaper 
serving  areas  of  coastal  zone  likely  to  be 
affected  by  the  activity,  individual  State 
mailings,  public  notice  through  a 
management  program  newsletter,  and 
electronic  notices,  e.g.,  web  sites. 
However,  electronic  notices,  e.g.,  web 
sites,  shall  not  be  the  sole  source  of  a 
public  notification,  but  may  be  used  in 
conjunction  with  other  means.  Web 
sites  may  be  used  to  provide  a  location 
for  the  public  to  obtain  additional 
information.  States  shall  not  require  that 
the  Federal  agency  provide  public 
notice.  Federal  and  State  agencies  are 
encouraged  to  issue  joint  public  notices, 
and  hold  joint  public  hearings,  to 
minimize  duplication  of  effort  and  to 
avoid  unnecessary  delays,  so  long  as  the 
joint  notice  meets  the  other 
requirements  of  this  section. 

§  930.43    State  agency  objection. 

(a)  In  the  event  the  State  agency 
objects  to  the  Federal  agency's 
consistency  determination,  the  State 
agency  shall  accompany  its  response  to 
the  Federal  agency  with  its  reasons  for 
the  objection  and  supporting 
information.  The  State  agency  response 
shall  describe: 

(1)  How  the  proposed  activity  will  be 
inconsistent  with  specific  enforceable 
policies  of  the  management  program; 
and 

(2)  The  specific  enforceable  policies 
(including  citations). 

(3)  The  State  agency  should  also 
describe  alternative  measures  (if  they 
exist)  which,  if  adopted  by  the  Federal 
agency,  would  allow  the  activity  to 
proceed  in  a  maimer  consistent  to  the 
maximmn  extent  practicable  with  the 
enforceable  policies  of  the  management 
program.  Failure  to  describe  alternatives 
does  not  affect  the  validity  of  the  State 
agency's  objection. 

(b)  If  the  State  agency's  objection  is 
based  upon  a  finding  that  the  Federal 
agency  has  failed  to  supply  sufficient 
information,  the  State  agency's  response 
must  describe  the  nature  of  the 


information  requested  and  the  necessity 
of  having  such  information  to  determine 
the  consistency  of  the  Federal  agency 
activity  with  the  enforceable  policies  of 
the  management  program. 

(c)  State  agencies  shall  send  to  the 
Director  a  copy  of  objections  to  Federal 
agency  consistency  determinations. 

(d)  In  the  event  of  an  objection. 
Federal  and  State  agencies  should  use 
the  remaining  portion  of  the  90-day 
notice  period  (see  §  930.36(b))  to 
attempt  to  resolve  their  differences.  If 
resolution  has  not  been  reached  at  the 
end  of  the  90-day  period.  Federal 
agencies  should  consider  using  the 
dispute  resolution  mechanisms  of  this 
part  and  postponing  final  federal  action 
until  the  problems  have  been  resolved. 
At  the  end  of  the  90-day  period  the 
Federal  agency  shall  not  proceed  with 
the  activity  over  a  State  agency's 
objection  unless: 

(1)  the  Federal  agency  has  concluded 
that  imder  the  "consistent  to  the 
maximum  extent  practicable"  standard 
described  in  section  930.32  consistency 
with  the  enforceable  policies  of  the 
management  program  is  prohibited  by 
existing  law  applicable  to  the  Federal 
agency  and  the  Federal  agency  has 
clearly  described,  in  writing,  to  the  State 
agency  the  legal  impediments  to  full 
consistency  (See  §§  930.32(a)  and 
930.39(a)),  or 

(2)  the  Federal  agency  has  concluded 
that  its  proposed  action  is  fully 
consistent  with  the  enforceable  policies 
of  the  management  program,  though  the 
State  agency  objects. 

(e)  If  a  Federal  agency  decides  to 
proceed  with  a  Federal  agency  activity 
that  is  objected  to  by  a  State  agency,  or 
to  follow  an  alternative  suggested  by  the 
State  agency,  the  Federal  agency  shall 
notify  the  State  agency  of  its  decision  to 
proceed  before  the  project  conunences. 

§930.44    Availability  of  mediation  for 
disputes  concerning  proposed  activities. 

In  the  event  of  a  serious  disagreement 
between  a  Federal  agency  and  a  State 
agency  regarding  the  consistency  of  a 
proposed  federal  activity  affecting  any 
coastal  use  or  resource,  either  party  may 
request  the  Secretarial  mediation  or 
OCRM  mediation  services  provided  for 
in  subpart  G. 

§  930.45    Availability  of  mediation  for 
previously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall 
cooperate  in  their  efforts  to  monitor 
federally  approved  activities  in  order  to 
make  certain  that  such  activities 
continue  to  be  undertaken  in  a  maimer 
consistent  to  the  maximum  extent   « 
practicable  with  the  enforceable  policies 
of  the  management  program. 


(b)  The  State  agency  may  request  that 
the  Federal  agency  take  appropriate 
remedial  action  following  a  serious 
disagreement  resulting  from  a  Federal 
agency  activity,  including  those 
activities  where  the  State  agency's 
concurrence  was  presumed,  which  was: 

(1)  Previously  aetermined  to  be 
consistent  to  the  maximum  extent 
practicable  with  the  management 
program,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is 
having  an  effect  on  any  coastal  use  or 
resource  substantially  different  than 
originally  described  and,  as  a  result,  is 
no  longer  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  management  program;  or 

(2)  Previously  determined  not  to  be  a 
Federal  agency  activity  affecting  any 
coastal  use  or  resource,  but  which  the 
State  agency  later  maintains  is  being 
conducted  or  is  having  an  effect  on  any 
coastal  use  or  resource  substantially 
different  than  originally  described  and, 
as  a  result,  the  activity  affects  any 
coastal  use  or  resource  and  is  not 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  management  program.  The  State 
agency's  request  shall  include 
supporting  information  and  a  proposal 
for  recommended  remedial  action. 

(c)  If,  after  a  reasonable  time  following 
a  request  for  remedial  action,  the  State 
agency  still  maintains  that  a  serious 
disagreement  exists,  either  party  may 
request  the  Secretarial  mediation  or 
OCRM  mediation  services  provided  for 
in  subpart  G  of  this  part. 

§930.46    Supplemental  coordination  for 
proposed  activities. 

(a)  For  proposed  Federal  agency 
activities  that  were  previously 
determined  by  the  State  agency  to  be 
consistent  with  the  management 
program,  but  which  have  not  yet  begun. 
Federal  agencies  shall  further 
coordinate  with  the  State  agency  and 
prepare  a  supplemental  consistency 
determination  if  the  proposed  activity 
will  affect  any  coastal  use  or  resource 
substantially  different  than  originally 
described.  Substantially  different 
coastal  effects  are  reasonably  foreseeable 
if: 

(1)  The  Federal  agency  makes 
substantial  changes  in  the  proposed 
activity  that  are  relevant  to  management 
program  enforceable  policies;  or 

(2)  There  are  significant  new 
circumstances  or  information  relevant  to 
the  proposed  activity  and  the  proposed 
activity's  effect  on  any  coastal  use  or 
resource. 

(b)  The  State  agency  may  notify  the 
Federal  agency  and  the  Director  of 
proposed  activities  which  the  State 


agency  believes  should  be  subject  to 
supplemental  coordination.  The  State 
agency's  notification  shall  include 
information  supporting  a  finding  of 
substantially  different  coastal  effects 
than  originally  described  and  the 
relevant  enforceable  policies,  and  may 
recommend-modifications  to  the 
proposed  activity  (if  any)  that  would 
allow  the  Federal  agency  to  implement 
the  proposed  activity  consistent  with 
the  enforceable  policies  of  the 
management  program.  State  agency 
notification  under  this  paragraph  (b) 
does  not  remove  the  requirement  under 
paragraph  (a)  of  this  section  for  Federal 
agencies  to  notify  State  agencies. 

Subpart  D — Consistency  for  Activities 
Requiring  a  Federal  License  or  Permit 

§  930.50    Objectives. 

The  provisions  of  this  subpart  are 
intended  to  ensure  that  any  required 
federal  license  or  permit  activity 
affecting  any  coastal  use  or  resource  is 
conducted  in  a  manner  consistent  with 
approved  management  programs.  The 
provisions  of  subpart  I  of  this  part  are 
intended  to  supplement  the  provisions 
of  this  subpart  for  federal  license  or 
permit  activities  having  interstate 
coastal  effects. 

§930.51    Federal  license  or  permit 
(a)  The  term  "federal  license  or 
permit"  means  any  required 
authorization,  certification,  approval, 
lease,  or  other  form  of  permission  which 
any  Federal  agency  is  empowered  to 
issue  to  an  applicant.  The  term  does  not 
include  OCS  plans,  and  federal  license 
or  permit  activities  described  in  detail 
in  OCS  plans,  which  are  subject  to 
subpart  E  of  this  part.  The  term  "lease," 
means  a  lease  issued  by  a  Federal 
agency  to  a  non-federal  entity  that 
authorizes  or  approves  the  use  of  federal 
property  for  a  non-federal  activity.  The 
term  lease  does  not  include  leases 
issued  pursuant  to  lease  sales  conducted 
by  a  Federal  agency  (e.g.,  outer 
continental  shelf  (OCS)  oil  and  gas  lease 
sales  conducted  by  the  Minerals 
Management  Service  or  oil  and  gas  lease 
sales  conducted  by  the  Bureau  of  Land 
Management).  Lease  sales  conducted  by 
a  Federal  agency  are  Federal  agency 
activities  under  subpart  C  of  this  part  if 
coastal  effects  are  reasonably 
foreseeable. 

(b)  The  term  also  includes  the 
following  types  of  renewals  and  major 
amendments  which  affect  any  coastal 
use  or  resource: 

(1)  Renewals  and  major  amendments 
of  federal  license  or  permit  activities  not 
previously  reviewed  by  the  State 
agency; 


(2)  Renewals  and  major  amendments 
of  federal  license  or  permit  activities 
previously  reviewed  by  the  State  agency 
which  are  filed  after  and  are  subject  to 
management  program  changes  not  in 
existence  at  the  time  of  original  State 
agency  review;  and 

(3)  Renewals  and  major  amendments 
of  federal  license  or  permit  activities 
previously  reviewed  by  the  State  agency 
which  will  cause  an  effect  on  any 
coastal  use  or  resource  substantially 
different  than  those  originally  reviewed 
by  the  State  agency. 

(c)  The  term  "major  amendment"  of  a 
federal  license  or  permit  activity  means 
any  subsequent  federal  approval  that  the 
applicant  is  required  to  obtain  for 
modification  to  the  previously  reviewed 
and  approved  activity  and  where  the 
activity  permitted  by  issuance  of  the 
subsequent  approval  will  affect  any 
coastal  use  or  resource,  or,  in  the  case 
of  a  major  amendment  subject  to 

§  930.51(b)(3),  affect  any  coastal  use  or 
resource  in  a  way  that  is  substantially 
different  than  the  description  or 
imderstanding  of  effects  at  the  time  of 
the  original  activity. 

(d)  Tne  term  "renewals"  of  a  federal 
license  or  permit  activity  means  any 
subsequent  re-issuance,  re-approval  or 
extension  of  an  existing  Ucense  or 
permit  that  the  applicant  is  required  to 
obtain  for  an  activity  described  under 
paragraph  (b)  of  this  section. 

(e)  The  determination  of  substantially 
different  coastal  effects  under 
paragraphs  (b)(3),  and  (c)  of  this  section 
is  made  on  a  case-by-case  basis  by  the 
State  agency.  Federal  agency  and 
applicant.  "The  opinion  of  the  State 
agency  shall  be  accorded  deference  and 
the  terms  "major  amendment," 
"renewals"  and  "substantially 
different"  shall  be  construed  broadly  to 
ensure  that  the  State  agency  has  the 
opportimity  to  review  activities  and 
coastal  effects  not  previously  reviewed. 

(f)  This  subpart  applies  to  active 
applications.  If  an  applicant  withdraws 
its  application  to  the  Federal  agency, 
then  the  consistency  process  is 
terminated.  If  the  applicant  reapplies  to 
the  Federal  agency,  then  a  new 
consistency  review  process  will  start,  ff 
a  Federal  agency  stops  or  stays  the 
Federal  license  or  permit  application 
process,  then  the  consistency  review 
period  will  be  stopped  or  stayed  for  the 
same  amoimt  of  time  as  for  the  Federal 
application  process. 

§930.52    Applicant. 

The  term  "applicant"  means  any 
individual,  public  or  private 
corporation,  partnership,  association,  or 
other  entity  organized  or  existing  under 
the  laws  of  any  nation.  State,  or  any 


State,  regional,  or  local  government, 
who,  following  management  program 
approval,  either  files  an  application  for 
a  required  individual  federal  license  or 
permit,  or  who  files  a  consistency 
certification  for  a  required  general 
federal  license  or  permit  under 
§  930.31(d)  to  conduct  an  activity 
affecting  any  coastal  use  or  resource. 
The  term  "applicant"  does  not  include 
Federal  agencies  applying  for  federal 
licenses  or  permits.  Federal  agency 
activities  requiring  federal  licenses  or 
permits  are  subject  to  subpart  C  of  this 
part. 

§930.53    Listed  federallicense  or  permit 
activities. 

(a)  State  agencies  shall  develop  a  list 
of  federal  Ucense  or  permit  activities 
which  affect  any  coastal  use  or  resource, 
including  reasonably  foreseeable  effects, 
and  which  the  State  agency  wishes  to 
review  for  consistency  with  the 
management  program.  The  list  shall  be 
included  as  part  of  the  management 
program,  and  the  federal  Ucense  or 
permit  activities  shall  be  described  in 
terms  of  the  specific  licenses  or  permits 
involved  (e.g..  Corps  of  Engineers  404 
permits.  Coast  Guard  bridge  permits).  In 
the  event  the  State  agency  chooses  to 
review  federal  license  or  permit 
activities,  with  reasonably  foreseeable 
coastal  effects,  outside  of  the  coastal 
zone,  it  must  generally  describe  the 
geographic  location  of  such  activities. 

(1)  Tne  geographic  location 
description  shoiUd  encompass  areas 
outside  of  the  coastal  zone  where 
coastal  effects  from  federal  license  or 
permit  activities  are  reasonably 
foreseeable.  The  State  agency  should 
exclude  geographic  areas  outside  of  the 
coastal  zone  where  coastal  effects  are 
not  reasonably  foreseeable.  Listed 
activities  may  have  different  geographic 
location  descriptions,  depending  on  the 
nature  of  the  activity  and  its  coastal 
effects.  For  example,  the  geographic 
location  for  activities  affecting  water 
resources  or  uses  could  be  described  by 
shared  water  bodies,  river  basins, 
boundaries  defined  under  the  State's 
coastal  nonpoint  pollution  control 
program,  or  other  ecologically 
identifiable  areas.  Federal  lands  located 
within  the  boundaries  of  a  State's 
coastal  zone  are  automatically  included 
within  the  geographic  location 
description;  State  agencies  do  not  have 
to  describe  these  areas.  State  agencies 
do  have  to  describe  the  geographic 
location  of  listed  activities  occurring  on 
federal  lands  located  beyond  the 
boundaries  of  a  State's  coastal  zone. 
(2)  For  listed  activities  occurring 
outside  of  the  coastal  zone  for  which  a 
State  has  not  generally  described  the 
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geographic  location  of  review.  States 
must  follow  the  conditions  for  review  of 
unlisted  activities  under  §  930.54  of  this 
subpart. 

(b)  General  concurrences  for  minor 
activities.  To  avoid  repeated  review  of 
minor  federal  license  or  permit 
activities  which,  while  individually 
inconsequential,  cumulatively  affect  any 
coastal  use  or  resource,  the  State  agency, 
after  developing  conditions  allowing 
concurrence  for  such  activities,  may 
issue  a  general  public  notice  [see 

§  930.61)  and  general  concurrence 
allowing  similar  minor  work  in  the 
same  geographic  area  to  proceed 
without  prior  State  agency  review.  In 
such  cases,  the  State  agency  must  set 
forth  in  the  management  program 
license  and  permit  list  the  minor  federal 
license  or  permit  activities  and  the 
relevant  conditions  which  are  covered 
by  the  general  concurrence.  Minor 
federal  license  or  permit  activities 
which  satisfy  the  conditions  of  the 
general  concurrence  are  not  subject  to 
the  consistency  certification 
requirement  of  this  subpart.  Except  in 
cases  where  the  State  agency  indicates 
otherwise,  copies  of  federal  license  or 
permit  applications  for  activities  subject 
to  a  general  concurrence  must  be  sent  by 
the  applicant  to  the  State  agency  to 
allow  the  State  agency  to  monitor 
adherence  to  the  conditions  required  by 
such  conciurence.  Confidential  and 
proprietary  material  within  such 
applications  may  be  deleted. 

(c)  The  license  and  permit  list  may  be 
amended  by  the  State  agency  following 
consultation  with  the  affected  Federal 
agency  and  approval  by  the  Director 
pursuant  to  the  program  change 
requirements  found  at  15  CFR  part  923, 
subpart  H. 

(1)  Consultation  with  the  affected 
Federal  agency  means,  at  least  60  days 
prior  to  submitting  a  program  change 
request  to  OCRM,  a  State  agency  shall 
notify  in  writing  the  relevant  regional  or 
field  Federal  agency  staff  and  the  head 
of  the  affected  Federal  agency,  and 
request  comments  on  the  listing  change. 
The  notification  shall  describe  the 
proposed  change  and  identify  the 
regional  Federal  agency  staff  the  State 
has  contacted  for  consultation. 

(2)  A  State  agency  must  include  in  its 
program  change  request  to  OCRM  a 
description  of  any  comments  received 
from  the  affected  Federal  agency. 

(d)  No  federal  license  or  permit 
described  on  an  approved  list  shall  be 
issued  by  a  Federal  agency  until  the 
requirements  of  this  subpart  have  been 
satisfied.  Federal  agencies  shall  inform 
applicants  for  listed  licenses  or  permits 
of  the  requirements  of  this  subpart. 


§  930.54    Unlisted  federal  license  or  permit 
activities. 

(a)(1)  With  the  assistance  of  Federal 
agencies.  State  agencies  should  monitor 
unlisted  federal  license  or  permit 
activities  (e.g.,  by  use  of 
intergovenmiental  review  process 
established  pursuant  to  E.O.  12372, 
review  of  NEPA  docvunents.  Federal 
Register  notices).  State  agencies  shall 
notify  Federal  agencies,  applicants,  and 
the  Director  of  unlisted  activities 
affecting  any  coastal  use  or  resoiut:e 
which  require  State  agency  review 
within  30  days  fi'om  notice  of  the 
license  or  permit  application,  that  has 
been  submitted  to  the  approving  Federal 
agency,  otherwise  the  State  agency 
waives  its  right  to  review  the  unlisted 
activity.  The  waiver  does  not  apply  in 
cases  where  the  State  agency  does  not 
receive  notice  of  the  federal  license  or 
permit  application. 

(2)  Federal  agencies  or  applicants 
should  provide  written  notice  of  the 
submission  of  applications  for  federal 
licenses  or  permits  for  unlisted 
activities  to  the  State  agency.  Notice  to 
the  State  agency  may  be  constructive  if 
notice  is  published  in  an  official  federal 
public  notification  document  or  through 
an  official  State  clearinghouse  [i.e.,  the 
Federal  Register,  draft  or  final  NEPA 
EISs  that  are  submitted  to  the  State 
agency,  or  a  State's  intergovernmental 
review  process).  The  notice,  whether 
actual  or  constructive,  shall  contain 
sufficient  information  for  the  State 
agency  to  learn  of  the  activity, 
determine  the  activity's  geographic 
location,  and  determine  whether  coastal 
effects  are  reasonably  foreseeable. 

(b)  The  State  agency's  notification 
shall  also  request  the  Director's 
approval  to  review  the  unlisted  activity 
and  shall  contain  an  analysis  that 
supports  the  State  agency's  assertion 
that  coastal  effects  are  reasonably 
foreseeable.  Following  State  agency 
notification  to  the  Federal  agency, 
applicant  and  the  Director,  the  Federal 
agency  shall  not  issue  the  license  or 
permit  until  the  requirements  of  this 
subpart  have  been  satisfied,  imless  the 
Director  disapproves  the  State  agency's 
request  to  review  the  activity. 

(c)  The  Federal  agency  and  the 
applicant  have  15  days  from  receipt  of 
the  State  agency  notice  to  provide 
conunents  to  the  Director  regarding  the 
State  agency's  request  to  review  the 
activity.  The  sole  basis  for  the  Director's 
approval  or  disapproval  of  the  State 
agency's  request  will  relate  to  whether 
the  proposed  activity's  coastal  effects 
are  reasonably  foreseeable.  The  Director 
shall  issue  a  decision,  with  supporting 
comments,  to  the  State  agency.  Federal 
agency  and  applicant  within  30  days 


from  receipt  of  the  State  agency  notice. 
The  Director  may  extend  the  decision 
deadline  beyond  30  days  due  to  the 
complexity  of  the  issues  or  to  address 
the  needs  of  the  State  agency,  the 
Federal  agency,  or  the  applicant.  The 
Director  shall  consult  with  the  State 
agency,  the  Federal  agency  apd  the 
applicant  prior  to  extending  the 
decision  deadline,  and  shall  limit  the 
extension  to  the  minimum  time 
necessary  to  make  its  decision.  The 
Director  shall  notify  the  relevant  parties 
of  the  expected  length  of  an  extension. 

(d)  ff  the  Director  disapproves  the 
State  agency's  request,  the  Federal 
agency  may  approve  the  license  or 
permit  application  and  the  applicant 
need  not  comply  with  the  requirements 
of  this  subpart.  If  the  Director  approves 
the  State  agency's  request,  the  Federal 
agency  and  applicant  must  comply  with 
the  consistency  certification  procediu-es 
of  this  subpart. 

(e)  Following  an  approval  by  the 
Director,  the  applicant  shall  amend  the 
federal  application  by  including  a 
consistency  certification  and  shall 
provide  the  State  agency  with  a  copy  of 
the  certification  along  with  necessary 
data  and  information  [see  §§  930.58, 
930.62  and  930.63).  For  the  purposes  of 
this  section,  concurrence  by  the  State 
agency  shall  be  conclusively  presumed 
in  the  absence  of  a  State  agency 
objection  within  six  months  from  the 
original  Federal  agency  notice  to  the 
State  agency  [see  paragraph  (a)  of  this 
section)  or  within  three  montbs  from 
receipt  of  the  applicant's  consistency 
certification  and  necessary  data  and 
information,  whichever  period 
terminates  last. 

(f)  The  unlisted  activity  procedures  in 
this  section  are  provided  to  ensure  that 
State  agencies  are  afforded  an 
opportimity  to  review  federal  license  or 
permit  activities  with  reasonably 
foreseeable  coastal  effects.  Prior  to 
bringing  the  issue  before  the  Director, 
the  concerned  parties  should  discuss 
coastal  effects  and  consistency.  The 
applicant  can  avoid  delay  by  simply 
seeking  the  State  agency's  expeditious 
concurrence  rather  than  waiting  for  the 
Director's  decision.  If  an  applicant,  of  its 
own  accord  or  after  negotiations  with 
the  State  agency,  provides  a  consistency 
certification  and  necessary  data  and 
information  to  the  State  agency,  the 
review  shall  be  deemed  to  have  received 
the  Director's  approval,  and  all  of  the 
provisions  of  this  subpart  shall  apply 
and  the  State  agency  need  not  request 
the  Director's  approval.  If  an  applicant 
for  an  unlisted  activity  has  not  subjected 
itself  to  the  consistency  process  within 
the  30  day  notification  period  contained 
in  paragraph  (a)  of  this  section,  the  State 


agency  must  adhere  to  the  imlisted 
activity  review  requirements  of  this 
section  to  preserve  its  right  to  review 
the  activity. 

§  930.55    Availability  of  mediation  for 
license  or  permit  disputes. 

In  the  event  of  a  serious  disagreement 
between  a  Federal  and  State  agency 
regarding  whether  a  listed  or  imlisted 
federal  license  or  permit  activity  is 
subject  to  the  federal  consistency 
requirement,  either  party  may  request 
the  OCRM  mediation  or  Secretarial 
mediation  services  provided  for  in 
subpart  G  of  this  part;  notice  shall  be 
provided  to  the  applicant.  The  existence 
of  a  serious  disagreement  will  not 
relieve  the  Federal  agency  from  the 
responsibility  for  withholding  approval 
of  a  license  or  permit  application  for  an 
activity  on  an  approved  management 
program  list  [see  §  930.53)  or 
individually  approved  by  the  Director 
[see  §  930.54)  pending  satisfaction  of  the 
requirements  of  this  subpart.  Similarly, 
the  existence  of  a  serious  disagreement 
will  not  prevent  the  Federal  agency 
from  approving  a  license  or  permit 
activity  which  has  not  received  Director 
approval. 

§  930.56    State  agency  guidance  and 
assistance  to  applicants. 

As  a  preliminary'  matter,  any 
applicant  for  a  federal  license  or  permit 
selected  for  review  by  a  State  agency 
should  obtain  the  views  and  assistance 
of  the  State  agency  regarding  the  means 
for  ensuring  that  Uie  proposed  activity 
will  be  conducted  in  a  manner 
consistent  with  the  management 
program.  As  part  of  its  assistance  efforts, 
the  State  agency  shall  make  available  for 
public  inspection  copies  of  the 
management  program  document.  Upon 
request  by  the  applicant,  the  State 
agency  shall  identify  any  enforceable 
policies  applicable  to  the  proposed 
activity,  based  upon  the  information 
submitted  to  the  State  agency. 

§930.57    Consistency  certifications. 

(a)  Following  appropriate 
coordination  and  cooperation  with  the 
State  agency,  all  applicants  for  required 
federal  licenses  or  permits  subject  to 
State  agency  review  shall  provide  in  the 
application  to  the  federal  licensing  or 
permitting  agency  a  certification  that  the 
proposed  activity  complies  with  and 
will  be  conducted  in  a  manner 
consistent  with  the  management 
program.  At  the  same  time,  the 
applicant  shall  furnish  to  the  State 
agency  a  copy  of  the  certification  and 
necessary  data  and  information. 

(b)  The  applicant's  consistency 
certification  shall  be  in  the  following 


form:  "The  proposed  activity  complies 
with  the  enforceable  policies  of  (name 
of  State)  approved  management  program 
and  will  be  conducted  in  a  manner 
consistent  with  such  program." 

§930.58    Necessary  data  and  information. 

(a)  The  applicant  shall  furnish  the 
State  agency  with  necessary  data  and 
information  along  with  the  consistency 
certification.  Such  information  and  data 
shall  include  the  following: 

(1)  A  derailed  description  of  the 
proposed  activity,  its  associated 
facilities,  the  coastal  effects,  and 
comprehensive  data  and  information 
sufficient  to  support  the  applicant's 
consistency  certification.  Maps, 
diagrams,  technical  data  and  other 
relevant  material  shall  be  submitted 
when  a  written  description  alone  will 
not  adequately  describe  the  proposal  (a 
copy  of  the  federal  application  and  all 
supporting  material  provided  to  the 
Federal  agency  should  also  be  submitted 
to  the  State  agency); 

(2)  Information  specifically  identified 
in  the  management  program  as  required 
necessary  data  and  information  for  an 
applicant's  consistency  certification. 
The  management  program  as  originally 
approved  or  amended  (pursuant  to  15 
CFR  part  923,  subpart  H)  may  describe 
data  and  information  necessary  to  assess 
the  consistency  of  federal  license  or 
permit  activities.  Necessary  data  and 
information  may  include  State  or  local 
government  permits  or  permit 
applications  which  are  required  for  the 
proposed  activity.  Required  data  and 
information  may  not  include 
confidential  and  proprietary  material; 

and 

(3)  An  evaluation  that  includes  a  set 
of  findings  relating  the  coastal  effects  of 
the  proposal  and  its  associated  facilities 
to  the  relevant  enforceable  policies  of 
the  management  program.  Applicants 
shall  demonstrate  that  the  activity  will 
be  consistent  with  the  enforceable 
policies  of  the  management  program. 
Applicants  shall  demonstrate  adequate 
consideration  of  policies  which  are  in 
the  nature  of  recommendations. 
Applicants  need  not  make  findings  with 
respect  to  coastal  effects  for  which  the 
management  program  does  not  contain 
enforceable  or  recommended  policies. 

(b)  At  the  request  of  the  applicant, 
interested  parties  who  have  access  to 
information  and  data  required  by  this 
section  may  provide  the  State  agency 
with  all  or  part  of  the  material  required. 
Fiulhermore,  upon  request  by  the 
applicant,  the  State  agency  shall  provide 
assistance  for  developing  the  assessment 
and  findings  required  by  this  section. 

(c)  When  satisfied  that  adequate 
protection  against  public  disclosure 


exists,  applicants  should  provide  the 
State  agency  with  confidential  and 
proprietary  information  which  the  State 
agency  maintains  is  necessary  to  make 
a  reasoned  decision  on  the  consistency 
of  the  proposal.  State  agency  requests 
for  such  information  must  be  related  to 
the  necessity  of  having  such  information 
to  assess  adequately  the  coastal  effects 
of  the  proposal. 

§  930.59    Multiple  permit  review. 

(a)  Applicants  shall,  to  the  extent 
practicable,  consolidate  related  federal 
license  or  permit  activities  affecting  any 
coastal  use  or  resource  for  State  agency 
review.  State  agencies  shall,  to  the 
extent  practicable,  provide  applicants 
with  a  "one-stop"  multiple  permit 
review  for  consolidated  permits  to 
minimize  duplication  of  effort  and  to 
avoid  unnecessary  delays. 

(b)  A  State  agency  objection  to  one  or 
more  of  the  license  or  permit  activities 
submitted  for  consolidated  review  shall 
not  prevent  the  applicant  from  receiving 
Federal  agency  approval  for  those 
license  or  permit  activities  foimd  to  be 
consistent  with  the  management 
program. 

§  930.60    Commencement  of  State  agency 
review. 

(a)  Except  as  provided  in  §  930.54(e) 
and  paragraph  (a)(1)  of  this  section. 
State  agency  review  of  an  applicant's 
consistency  certification  be^ns  at  the 
time  the  State  agency  receives  a  copy  of 
the  consistency  certification,  and  the 
information  and  data  required  pursuant 
to  §930.58. 

(1)  If  an  applicant  fails  to  submit  a 
consistency  certification  in  accordance 
with  §  930.57,  or  fails  to  submit 
necessary  data  and  information  required 
pursuant  to  §  930.58,  the  State  agency 
shall,  within  30  days  of  receipt  of  the 
incomplete  information,  notify  the 
applicant  and  the  Federal  agency  of  the 
missing  certification  or  information,  and 
that: 

(i)  The  State  agency's  review  has  not 
yet  begim,  and  that  its  review  will 
commence  once  the  necessary 
certification  or  information  deficiencies 
have  been  corrected;  or 

(ii)  The  State  agency's  review  has 
begun,  and  that  the  certification  or 
information  deficiencies  must  be  cured 
by  the  applicant  during  the  State's 
review  period. 

(2)  Under  paragraph  (a)(1)  of  this 
section.  State  agencies  shall  notify  the 
applicant  and  the  Federal  agency, 
within  30  days  of  receipt  of  the 
completed  certification  and  information, 
of  the  date  when  necessary  certification 
or  information  deficiencies  have  been 
conected,  and  that  the  State  agency's 
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consistency  review  commenced  on  the 
date  that  the  complete  certification  and 
necessary  data  and  information  were 
received  by  the  State  agency. 

(3)  State  agencies  and  applicants  (and 
persons  under  subpart  E  of  this  part) 
may  mutually  agree  to  stay  the 
consistency  timeclock  or  extend  the  six- 
month  review  period.  Such  an 
agreement  shall  be  in  writing  and  shall 
be  provided  to  the  Federal  agency.  A 
Federal  agency  shall  not  presume  State 
agency  conciirrence  with  an  activity 
where  such  an  agreement  exists  or 
where  a  State  agency's  review  period, 
luider  paragraph  (a)(l)(i)  of  this  section, 
has  not  begim. 

(b)  A  State  agency  request  for 
information  or  data  in  addition  to  that 
required  by  §  930.58  shall  not  extend 
the  date  of  commencement  of  State 
agency  review. 

§930.61    Public  participation. 

(a)  Following  receipt  of  the  material 
described  in  §  930.60  the  State  agency 
shall  ensure  timely  public  notice  of  the 
proposed  activity.  Public  notice  shall  be 
provided  for  the  area(s)  of  the  coastal 
zone  likely  to  be  affected  by  the 
proposed  activity,  as  determined  by  the 
State  agency.  At  the  discretion  of  the 
State  agency,  public  participation  may 
include  one  or  more  public  hearings. 
The  State  agency  shall  not  require  an 
applicant  or  a  Federal  agency  to  hold  a 
public  hearing.  State  agencies  should 
restrict  the  period  of  public  notice, 
receipt  of  comments,  hearing 
proceedings  and  final  decision-making 
to  the  minimum  time  necessary  to 
reasonably  inform  the  public,  obtain 
sufficient  comment,  and  develop  a 
decision  on  the  matter. 

(b)  Content  of  public  notice.  The 
public  notice  shall: 

(1)  Specify  that  the  proposed  activity 
is  subject  to  review  for  consistency 
under  the  policies  of  the  management 
program; 

(2)  Provide  sufficient  information  to 
serve  as  a  basis  for  comment; 

(3)  Specify  a  soiu-ce  for  additional 
information;  and 

(4)  Specify  a  contact  for  submitting 
comments  to  the  management  program. 

(c)  Procediual  options  that  maybe 
used  by  the  State  agency  for  issuance  of 
public  notice  include,  but  are  not 
limited  to,  public  notice  through  an 
official  State  gazette,  a  local  newspaper 
serving  areas  of  the  coastal  zone  likely 
to  be  affected  by  the  activity,  individual 
State  mailings,  public  notice  through  a 
management  program  newsletter,  and 
electronic  notices,  e.g.,  web  sites. 
However,  electronic  notices,  e.g.,  web 
sites,  shall  not  be  the  sole  source  of  a 
public  notification,  but  may  be  used  in 


conjimction  with  other  means.  Web 
sites  may  be  used  to  provide  a  location 
for  the  public  to  obtain  additional 
information.  The  State  agency  may 
require  the  applicant  to  provide  the 
public  notice.  State  agencies  shall  not 
require  that  the  Federal  agency  provide 
public  notice.  The  State  agency  may  rely 
upon  the  public  notice  provided  by  the 
Federal  agency  reviewing  the 
application  for  the  federal  license  or 
permit  [e.g.,  notice  of  availability  of 
NEPA  documents)  if  such  notice 
satisfies  the  minimum  requirements  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  Federal  and  State  agencies  are 
encouraged  to  issue  joint  public  notices, 
and  hold  joint  public  hearings, 
whenever  possible  to  minimize 
duplication  of  effort  and  to  avoid 
unnecessary  delays. 

§  930.62    State  agency  concurrence  with  a 
consistency  certification. 

(a)  At  the  earliest  practicable  time,  the 
State  agency  shall  notify  the  Federal 
agency  and  the  applicant  whether  the 
State  agency  concius  with  or  objects  to 

a  consistency  certification.  The  State 
agency  may  issue  a  general  concurrence 
for  minor  activities  (see  §  930.53(b)). 
Concurrence  by  the  State  agency  shall 
be  conclusively  presumed  if  the  State 
agency's  response  is  not  received  within 
six  months  following  commencement  of 
State  agency  review. 

(b)  If  the  State  agency  has  not  issued 
a  decision  within  three  months 
following  commencement  of  State 
agency  review,  it  shall  notify  the 
applicant  and  the  Federal  agency  of  the 
status  of  the  matter  and  the  basis  for 
further  delay. 

(c)  If  the  State  agency  issues  a 
concurrence  or  is  conclusively 
presvuned  to  concur  with  the  applicant's 
consistency  certification,  the  Federal 
agency  may  approve  the  federal  license 
or  permit  application.  Notwithstanding 
State  agency  concurrence  with  a 
consistency  certification,  the  federal 
permitting  agency  may  deny  approval  of 
the  federal  license  or  permit 
application.  Federal  agencies  should  not 
delay  processing  applications  pending 
receipt  of  a  State  agency's  concurrence. 
In  the  event  a  Federal  agency 
determines  that  an  application  will  not 
be  approved,  it  shall  immediately  notify 
the  applicant  and  the  State  agency. 

(d)  Diuring  the  period  when  the  State 
agency  is  reviewing  the  consistency 
certification,  the  applicant  and  the  State 
agency  should  attempt,  if  necessary,  to 
agree  upon  conditions,  which,  if  met  by 
the  applicant,  would  permit  State 
agency  concurrence.  "The  parties  shall 
also  consult  with  the  Federal  agency 


responsible  for  approving  the  federal 
license  or  permit  to  ensiu"e  that 
proposed  conditions  satisfy  federal  as 
well  as  management  program 
requirements  (see  also  §  930.4). 

§  930.63    State  agency  objection  to  a 
consistency  certification. 

(a)  ff  the  State  agency  objects  to  the 
applicant's  consistency  certification 

-within  six  months  following 
commencement  of  review,  it  shall  notify 
the  applicant.  Federal  agency  and 
Director  of  the  objection.  A  State  agency 
may  assert  alternative  bases  for  its 
objection,  as  described  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  State  agency  objections  that  are 
based  on  sufficient  information  to 
evaluate  the  applicant's  consistency 
certification  shall  describe  how  the 
proposed  activity  is  inconsistent  with 
specific  enforceable  policies  of  the 
management  program.  The  objection 
may  describe  alternative  measures  (if 
they  exist)  which,  if  adopted  by  the 
applicant,  may  permit  the  proposed 
activity  to  be  conducted  in  a  manner 
consistent  with  the  enforceable  policies 
of  the  management  program. 

(c)  A  State  agency  objection  may  be 
based  upon  a  determination  that  the 
applicant  has  failed,  following  a  written 
State  agency  request,  to  supply  the 
information  required  pursuant  to 

§  930.58  or  other  information  necessary 
for  the  State  agency  to  determine 
consistency,  ff  the  State  agency  objects 
on  the  grounds  of  insufficient 
information,  the  objection  shall  describe 
the  nature  of  the  information  requested 
and  the  necessity  of  having  such     ' 
information  to  determine  the 
consistency  of  the  activity  with  the 
management  program.  The  objection 
may  describe  alternative  measiu-es  (if 
they  exist)  which,  if  adopted  by  the 
applicant,  may  permit  the  proposed 
activity  to  be  conducted  in  a  manner 
consistent  with  the  enforceable  policies 
of  the  management  program. 

(d)  Alternatives.  If  a  State  agency 
proposes  an  altemative(s)  in  its 
objection  letter,  the  altemative(s)  shall 
be  described  with  sufficient  specificity 
to  allow  the  applicant  to  determine 
whether  to,  in  consultation  with  the 
State  agency:  adopt  an  alternative; 
abandon  the  project;  or  file  an  appeal 
under  subpart  H.  Application  of  the 
specificity  requirement  demands  a  case 
specific  approach.  More  complicated 
activities  or  alternatives  generally  need 
more  information  than  less-complicated 
activities  or  alternatives.  See 

§  930.121(d)  for  further  details  regarding 
alternatives  for  appeals  under  subpart  H 
of  this  part. 


Federal  Register/ Vol.  65,  No.  237/Friday,  December  8,  2000 /Rules  and  Regulations  77167 


(e)  A  State  agency  objection  shall 
include  a  statement  to  the  following 
effect: 

Pursuant  to  15  CFR  part  930,  subpart  H, 
and  within  30  days  from  receipt  of  this  letter, 
you  may  request  that  the  Secretary  of 
Commerce  override  this  objection.  In  order  to 
grant  an  override  request,  the  Secretary  must 
find  that  the  activity  is  consistent  with  the 
objectives  or  purposes  of  the  Coastal  Zone 
Management  Act,  or  is  necessary  in  the 
interest  of  national  security.  A  copy  of  the 
request  and  supporting  information  must  be 
sent  to  the  [Name  of  State]  management 
program  and  the  federal  permitting  or 
licensing  agency.  The  Secretary  may  collect 
fees  from  you  for  administering  and 
processing  your  request. 

§  930.64    Federal  permitting  agency 
responsibility. 

Following  receipt  of  a  State  agency 
objection  to  a  consistency  certification, 
the  Federal  agency  shall  not  issue  the 
federal  license  or  permit  except  as 
provided  in  subpart  H  of  this  part. 

§  930.65    Remedial  action  for  previously 
reviewed  activities. 

(a)  Federal  and  State  agencies  shall 
cooperate  in  their  efforts  to  monitor 
federal  license  or  permit  activities  in 
order  to  make  certain  that  such 
activities  continue  to  conform  to  both 
federal  and  State  requirements. 

(b)  The  State  agency  shall  notify  the 
relevant  Federal  agency  representative 
for  the  area  involved  of  any  federal 
license  or  permit  activity  which  the 
State  agency  claims  was: 

(1)  Previously  determined  to  be 
consistent  with  the  management 
program,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is 
having  an  effect  on  any  coastal  use  or 
resource  substantially  different  than 
originally  described  and,  as  a  result,  is 
no  longer  consistent  with  the 
management  program;  or 

(2)  Previously  determined  not  to  be  an 
activity  affecting  any  coastal  use  or 
resource,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is 
having  coastal  effects  substantially 
different  than  originally  described  and, 
as  a  result,  the  activity  affects  any 
coastal  use  or  resource  in  a  manner 
inconsistent  with  the  management 
program. 

(c)  The  State  agency  notification  shall 
include: 

(1)  A  description  of  the  activity 
involved  and  the  alleged  lack  of 
compliance  with  the  management 
program; 

(2)  supporting  information;  and 

(3)  a  request  for  appropriate  remedial 
action.  A  copy  of  the  request  shall  be 
sent  to  the  applicant  and  the  Director. 
Remedial  actions  shall  be  linked  to 


coastal  effects  substantially  different 
than  originally  described. 

(d)  If,  after  30  days  following  a  request 
for  remedial  action,  the  State  agency 
still  maintains  that  the  applicant  is 
failing  to  comply  substantially  with  the 
management  program,  the  governor  or 
State  agency  may  file  a  written  objection 
with  the  Director.  If  the  Director  finds 
that  the  applicant  is  conducting  an 
activity  that  is  substantially  different 
from  the  approved  activity,  the 
applicant  shall  submit  an  amended  or 
new  consistency  certification  and 
supporting  information  to  the  Federal 
agency  and  to  the  State  agency,  or 
comply  with  the  originally  approved 
certification. 

(e)  An  applicant  shall  be  foimd  to  be 
conducting  an  activity  substantially 
different  from  the  approved  activity  if 
the  State  agency  claims  and  the  Director 
finds  that  the  activity  affects  any  coastal 
use  or  resource  substantially  different 
than  originally  described  by  the 
applicant  and,  as  a  residt,  the  activity  is 
no  longer  being  conducted  in  a  manner 
consistent  with  the  enforceable  policies 
of  the  management  program.  The 
Director  may  make  a  finding  that  an 
applicant  is  conducting  an  activity 
substantially  different  from  the 
approved  activity  only  after  providing 
15  days  for  the  applicant  and  the 
Federal  agency  to  review  the  State 
agency's  objection  and  to  submit 
comments  for  the  Dfrector's 
consideration. 

§  930.66    Supplemental  coordination  for 
proposed  activities 

(a)  For  federal  license  or  permit 
proposed  activities  that  were  previously 
determined  by  the  State  agency  to  be 
consistent  with  the  management 
program,  but  which  have  not  yet  begun, 
applicants  shall  further  coordinate  with 
the  State  agency  and  prepare  a 
supplemental  consistency  certification 
if  the  proposed  activity  will  affect  any 
coastal  use  or  resource  substantially 
different  than  originally  described. 
Substantially  different  coastal  effects  are 
reasonably  foreseeable  if: 

(1)  The  applicant  makes  substantial 
changes  in  the  proposed  activity  that  are 
relevant  to  management  program 
enforceable  policies;  or 

(2)  There  are  significant  new 
circumstances  or  information  relevant  to 
the  proposed  activity  and  the  proposed 
activity's  effect  on  any  coastal  use  or 
resource. 

(b)  The  State  agency  may  notify  the 
applicant,  the  Federal  agency  and  the 
Director  of  proposed  activities  which 
the  State  agency  believes  should  be 
subject  to  supplemental  coordination. 
The  State  agency's  notification  shall 


include  information  supporting  a 
finding  of  substantially  different  coastal 
effects  than  originally  described  and  the 
relevant  enforceable  policies,  and  may 
recommend  modifications  to  the 
proposed  activity  (if  any)  that  would 
allow  the  applicant  to  implement  the 
proposed  activity  consistent  with  the 
management  program.  State  agency 
notification  under  subsection  (b)  does 
not  remove  the  requirement  under 
subsection  (a)  for  appUcants  to  notify 
State  agencies. 

Subpart  E — Consistency  for  Outer 
Continental  Shelf  (OCS)  Exploration, 
Development  and  Production  Activities 

§930.70    Obiectives. 

The  provisions  of  this  subpart  are 
intended  to  ensure  that  all  federal 
license  or  permit  activities  described  in 
detail  in  OCS  plans  and  which  affect 
any  coastal  use  or  resource  are 
conducted  in  a  manner  consistent  with 
approved  management  programs. 

§  930.71     Federal  license  or  permit  activity 
descritied  in  detail. 

The  term  "federal  license  or  permit 
activity  described  in  detail"  means  any 
activity  requiring  a  federal  license  or 
permit,  as  defined  in  §  930.51,  which 
the  Secretary  of  the  Interior  determines 
must  be  described  in  detail  within  an 
OCS  plan. 

§930.72    Person. 

The  term  "person"  means  any 
individual,  corporation,  partnership, 
association,  or  other  entity  organized  or 
existing  under  the  laws  of  any  State;  the 
federal  government;  any  State,  regional, 
or  local  government;  or  any  entity  of 
such  federal.  State,  regional  or  local 
government,  who  submits  to  the 
Secretary  of  the  Interior,  or  designee 
following  management  program 
approval,  aaOCS  plan  which  describes 
in  detail  federal  license  or  permit 
activities. 

§930.73    OCS  plan. 

(a)  The  term  "OCS  plan"  means  any 
plan  for  the  exploration  or  development 
of,  or  production  from,  any  area  which 
has  been  leased  under  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1331  et  seq.),  and  the  regulations  imder 
that  Act,  which  is  submitted  to  the 
Secretary  of  the  Interior  or  designee 
following  management  program 
approval  and  which  describes  in  detail 
federal  license  or  permit  activities. 

(b)  The  requirements  of  this  subpart 
do  not  apply  to  federal  bcense  or  permit 
applications  filed  after  management 
program  approval  for  activities 
described  in  detail  in  OCS  plans 
approved  by  the  Secretary  of  the  Interior 
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or  designee  prior  to  management 
program  approval. 

§  930.74    OCS  activities  subject  to  State 
agency  review. 

Except  for  States  which  do  not 
anticipate  coastal  effects  resulting  from 
OCS  activities,  management  program 
lists  required  pursuant  to  §930.53  shall 
include  a  reference  to  OCS  plans  which 
describe  in  detail  federal  license  or 
permit  activities  affecting  any  coastal 
use  or  resource. 

§  930.75    State  agency  assistance  to 
persons. 

As  a  preliminary  matter,  any  person 
intending  to  submit  to  the  Secretary  of 
the  Interior  an  OCS  plan  which 
describes  in  detail  federal  license  or 
permit  activities  affecting  any  coastal 
use  or  resource  should  obtain  the  views 
and  assistance  of  the  State  agency 
regarding  the  means  for  ensuring  that 
such  activities  will  be  conducted  in  a 
manner  consistent  with  the  management 
program.  As  part  of  its  assistance  efforts, 
the  State  agency  shall  make  available  for 
inspection  copies  of  the  management 
program  document.  Upon  request  by 
such  persons,  the  State  agency  shall 
identify  any  enforceable  policies 
applicable  to  the  proposed  activities, 
based  upon  the  information  submitted 
to  the  State  agency. 

§  930.76    Submission  of  an  OCS  plan, 
necessary  data  and  Information  and 
consistency  certification. 

Any  person  submitting  any  OCS  plan 
to  the  Secretary  of  the  Interior  or 
designee  shall: 

(a)  Identify  all  activities  described  in 
detail  in  the  plan  which  require  a 
federal  license  or  permit  and  which  will 
have  reasonably  foreseeable  coastal 
effects; 

(b)  Submit  necessary  data  and 
information  pursuant  to  §  930.58; 

(c)  When  satisfied  that  the  proposed 
activities  meet  the  federal  consistency 
requirements  of  this  subpart,  provide 
the  Secretary  of  the  Interior  or  designee 
with  a  consistency  certification  and 
necessary  data  and  information.  The 
Secretary  of  the  Interior  or  designee 
shall  furnish  the  State  agency  with  a 
copy  of  the  OCS  plan  (excluding 
proprietary  information),  necessary  data 
and  information  and  consistency 
certification. 

(d)  The  person's  consistency 
certification  shall  be  in  the  following 
form: 

The  proposed  activities  described  in  detail 
in  this  plan  comply  with  (name  of  State(s)) 
approved  management  program(s)  and  will 
be  conducted  in  a  manner  consistent  with 
such  program(s). 


§  930.77    Commencement  of  State  agency 
review  and  public  notice. 

(a)(1)  Except  as  provided  in 
§  930.60(a),  State  agency  review  of  the 
person's  consistency  certification  begins 
at  the  time  the  State  agency  receives  a 
copy  of  the  OCS  plan,  consistency 
certification,  and  required  necessary 
data  and  information.  A  State  agency 
request  for  information  and  data  in 
addition  to  that  required  by  §  930.76 
shall  not  extend  the  date  of 
commencement  of  State  agency  review. 

(2)  To  assess  consistency,  the  State 
agency  shall  use  the  information 
submitted  pursuant  to  the  Department 
of  the  Interior's  OCS  operating 
regulations  (see  30  CFR  250.203  and 
250.204)  and  OCS  information  program 
[see  30  CFR  part  252)  regulations  and 
necessary  data  and  information  [see  15 
CFR  930.58). 

(b)  Following  receipt  of  the  material 
described  in  paragraph  (a)  of  this 
section,  the  State  agency  shall  ensure 
timely  public  notice  of  the  proposed 
activities  in  accordance  with  §  930.61. 

§  930.78    State  agency  concurrence  or 
objection. 

(a)  At  the  earliest  practicable  time,  the 
State  agency  shall  notify  in  writing  the 
person,  the  Secretary  of  the  Interior  or 
designee  and  the  Director  of  its 
concurrence  with  or  objection  to  the 
consistency  certification.  State  agencies 
should  restrict  the  period  of  public 
notice,  receipt  of  comments,  hearing 
proceedings  and  final  decision-making 
to  the  minimum  time  necessary  to 
reasonably  inform  the  public,  obtain 
sufficient  comment,  and  develop  a 
decision  on  the  matter.  U  the  State 
agency  has  not  issued  a  decision  within 
three  months  following  commencement 
of  State  agency  review,  it  shall  notify 
the  person,  the  Secretary  of  the  Interior 
or  designee  and  the  Director  of  the 
status  of  review  and  the  basis  for  further 
delay  in  issuing  a  final  decision.  Notice 
shall  be  in  vmtten  form  and  postmarked 
no  later  than  three  months  following  the 
commencement  of  the  State  agency's 
review.  Concurrence  by  the  State  agency 
shall  be  conclusively  presumed  if  the 
notification  required  by  this 
subparagraph  is  not  provided. 

(b)  Conciurence  by  the  State  agency 
shall  be  conclusively  presumed  if  the 
State  agency's  response  to  the 
consistency  certification  is  not  received 
within  six  months  following 
commencement  of  State  agency  review. 

(c)  If  the  State  agency  objects  to  one 
or  more  of  the  federal  license  or  permit 
activities  described  in  detail  in  the  OCS 
plan,  it  must  provide  a  separate 
discussion  for  each  objection  in 
accordance  vrith  §  930.63. 


§  930.79    Effect  of  State  agency 
concurrence. 

(a)  If  the  State  agency  issues  a 
concurrence  or  is  conclusively 
presimied  to  conciu  with  the  person's 
consistency  certification,  the  person 
will  not  be  required  to  submit 
additional  consistency  certifications  and 
supporting  information  for  State  agency 
review  at  the  time  federal  applications 
are  actually  filed  for  the  federal  licenses 
or  permits  to  which  such  concurrence 
applies. 

(b)  Unless  the  State  agency  indicates 
otherwise,  copies  of  federal  license  or 
permit  applications  for  activities 
described  in  detail  in  an  OCS  plan 
which  has  received  State  agency 
concurrence  shall  be  sent  by  the  person 
to  the  State  agency  to  allow  the  State 
agency  to  monitor  the  activities. 
Confidential  and  proprietary  material 
within  such  applications  may  be 
deleted. 

§930.80    Federal  permitting  agency 
responsibility. 

Following  receipt  of  a  State  agency 
objection  to  a  consistency  certification 
related  to  federal  license  or  permit 
activities  described  in  detail  in  an  OCS 
plan,  the  Federal  agency  shall  not  issue 
any  of  such  licenses  or  permits  except 
as  provided  in  subpart  H  of  this  part. 

§930.81     Multiple  permit  review. 

(a)  A  person  submitting  a  consistency 
certification  for  federal  license  or  permit 
activities  described  in  detail  in  an  OCS 
plan  is  strongly  encouraged  to  work 
with  other  Federal  agencies  in  an  effort 
to  include,  for  consolidated  State  agency 
review,  consistency  certifications  and 
supporting  data  and  information 
applicable  to  OCS-related  federal 
license  or  permit  activities  affecting  any 
coastal  use  or  resource  which  are  not 
required  to  be  described  in  detail  in 
OCS  plans  but  which  are  subject  to  State 
agency  consistency  review  (e.g..  Corps 
of  Engineer  permits  for  the  placement  of 
structiu-es  on  the  OCS  and  for  dredging 
and  the  transportation  of  dredged 
material.  Environmental  Protection 
Agency  air  and  water  quality  permits  for 
offshore  operations  and  onshore  support 
and  processing  facilities).  In  the  event 
the  person  does  not  consolidate  such 
OCS-related  permit  activities  with  the 
State  agency's  review  of  the  OCS  plan, 
such  activities  will  remain  subject  to 
individual  State  agency  review  under 
the  requirements  of  subpart  D  of  this 
part. 

(b)  A  State  agency  objection  to  one  or 
more  of  the  OCS-related  federal  license 
or  permit  activities  submitted  for 
consolidated  review  shall  not  prevent 


the  person  from  receiving  Federal 
agency  approval: 

(1)  For  those  OCS-related  license  or 
permit  activities  found  by  the  State 
agency  to  be  consistent  with  the 
management  program;  and 

(2)  For  the  license  or  permit  activities 
described  in  detail  in  the  OCS  plan 
provided  the  State  agency  concurs  with 
the  consistency  certification  for  such 
plan.  Similarly,  a  State  agency  objection 
to  the  consistency  certification  for  an 
OCS  plan  shall  not  prevent  the  person 
from  receiving  Federal  agency  approval 
for  those  OCS-related  license  or  permit 
activities  determined  by  the  State 
agency  to  be  consistent  with  the 
management  program. 

§930.82    Amended  OCS  plans. 

If  the  State  agency  objects  to  the 
person's  OCS  plan  consistency 
certification,  and/or  if,  pursuant  to 
subpart  H  of  this  part,  the  Secretary 
does  not  determine  that  each  of  the 
objected  to  federal  license  or  permit 
activities  described  in  detail  in  such 
plan  is  consistent  with  the  objectives  or 
purposes  of  the  Act,  or  is  necessary  in 
the  interest  of  national  security,  and  if 
the  person  still  intends  to  conduct  the 
activities  described  in  the  OCS  plan,  the 
person  shall  submit  an  amended  plan  to 
the  Secretary  of  the  Interior  or  designee 
and  to  the  State  agency  along  with  a 
consistency  certification  and  data  and 
information  necessary  to  support  the 
amended  consistency  certification.  The 
data  and  information  shall  specifically 
describe  modifications  made  to  the 
original  OCS  plan,  and  the  manner  in 
which  such  modifications  will  ensuj-e 
that  all  of  the  proposed  federal  license 
or  permit  activities  described  in  detail 
in  the  amended  plan  will  be  conducted 
in  a  manner  consistent  with  the 
management  program. 

§  930.83    Review  of  amended  OCS  plans; 
public  notice. 

After  receipt  of  a  copy  of  the  amended 
OCS  plan,  consistency  certification,  and 
necessary  data  and  information.  State 
agency  review  shall  begin.  The 
requirements  of  §§930.77,  930.78,  and 
930.79,  apply  to  the  review  of  amended 
OCS  plans,  except  that  the  applicable 
time  period  for  purposes  of  concurrence 
by  conclusive  presumption  shall  be 
three  months  instead  of  six  months. 

§  930.84    Continuing  State  agency 
objections. 

If  the  State  agency  objects  to  the 
consistency  certification  for  an  amended 
OCS  plan,  the  prohibition  in  §  930.80 
against  Federal  agency  approval  of 
licenses  or  permits  for  activities 
described  in  detail  in  such  a  plan 


applies,  further  Secretarial  review 
pursuant  to  subpart  H  of  this  part  may 
take  place,  and  the  development  of  an 
additional  amended  OCS  plan  and 
consistency  certification  may  be 
required  pursuant  to  §§  930.82  through 
930.83. 

§  930.85    Failure  to  comply  substantially 
with  an  approved  OCS  plan. 

(a)  The  Department  of  the  Interior  and 
State  agencies  shall  cooperate  in  their 
efforts  to  monitor  federally  licensed  or 
permitted  activities  described  in  detail 
OCS  plans  to  make  certain  that  such 
activities  continue  to  conform  to  both 
federal  and  State  requirements. 

(b)  If  a  State  agency  claims  that  a 
person  is  failing  substantially  to  comply 
with  an  approved  OCS  plan  subject  to 
the  requirements  of  this  subpart,  and 
such  failure  allegedly  involves  the 
conduct  of  activities  affecting  any 
coastal  use  or  resource  in  a  manner  that 
is  not  consistent  with  the  approved 
management  program,  the  State  agency 
shall  transmit  its  claim  to  the  Minereds 
Management  Service  region  involved. 
Such  claim  shall  include:  a  description 
of  the  specific  activity  involved  and  the 
alleged  lack  of  compliance  with  the  OCS 
plan,  and  a  request  for  appropriate 
remedial  action.  A  copy  of  the  claim 
shall  be  sent  to  the  person  and  the 
Director. 

(c)  If,  after  30  days  following  a  request 
for  remedial  action,  the  State  agency 
still  maintains  that  the  person  is  failing 
to  comply  substantially  with  the  OCS 
plan,  the  governor  or  State  agency  may 
file  a  written  objection  with  the 
Director.  If  the  Director  finds  that  the 
person  is  failing  to  comply  substantially 
with  the  OCS  plan,  the  person  shall 
submit  an  amended  or  new  OCS  plan 
along  with  a  consistency  certification 
and  supporting  information  to  the 
Secretary  of  the  Interior  or  designee  and 
to  the  State  agency.  Following  such  a 
finding  by  the  Director,  the  person  shall 
comply  with  the  originally  approved 
OCS  plan,  or  with  interim  orders  issued 
jointly  by  the  Director  and  the  Minerals 
Management  Service,  pending  approval 
of  the  amended  or  new  OCS  plan. 
Sections  930.82  through  930.84  shall 
apply  to  further  State  agency  review  of 
the  consistency  certification  for  the 
amended  or  new  plan. 

(d)  A  person  shsdl  be  found  to  have 
failed  substantially  to  comply  vdth  an 
approved  OCS  plan  if  the  State  ageney 
claims  and  the  Director  finds  that  one  or 
more  of  the  activities  described  in  detail 
in  the  OCS  plan  which  affects  any 
coastal  use  or  resource  are  being 
conducted  or  are  having  an  effect  on  any 
coastal  use  or  resource  substantially 
different  than  originally  described  by 


the  person  in  the  plan  or  accompanying 
information  and,  as  a  result,  the 
activities  are  no  longer  being  conducted 
in  a  maimer  consistent  with  the 
management  program.  The  Director  may 
make  a  finding  that  a  person  has  failed 
substantially  to  comply  with  an 
approved  OCS  plan  only  after  providing 
a  reasonable  opportunity  for  the  person 
and  the  Secretary  of  the  Interior  to 
review  the  State  agency's  objection  and 
to  submit  comments  for  the  Director's 
consideration. 

Subpart  F — Consistency  for  Federal 
Assistance  To  State  and  Local 
Governments 

§930.90    Ob|ectives. 

The  provisions  of  this  subpart  are 
intended  to  ensure  that  federal 
assistance  to  applicant  agencies  for 
activities  affecting  any  coastal  use  or 
resoiut:e  is  granted  only  when  such 
activities  are  consistent  with  approved 
management  programs.  The  provisions 
of  subpart  I  of  this  part  are  intended  to 
supplement  the  provisions  of  this 
subpart  for  federal  assistance  activities 
having  interstate  coastal  effects. 

§  930.91     Federal  assistartce. 

The  term  "federal  assistance"  means 
assistance  provided  under  a  federal 
program  to  an  applicant  agency  through 
grant  or  contractual  arrangements, 
loans,  subsidies,  guarantees,  insurance, 
or  other  form  of  financial  aid. 

§930.92    Applicant  agency. 

The  term  "applicant  agency"  means 
any  unit  of  State  or  local  government,  or 
any  related  public  entity  such  as  a 
special  purpose  district,  which, 
following  management  program 
approval,  submits  an  application  for 
federal  assistance. 

§  930.93    Intergovernmental  review 
process. 

The  term  "intergovernmental  review 
process"  describes  the  procediu«s 
established  by  States  pursuant  to  E.O. 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  and  implementing 
regulations  of  the  review  of  federal 
financial  assistance  to  applicant 
agencies. 

§  930.94    State  review  process  for 
consistency. 

(a)  States  with  approved  management 
programs  should  review  applications 
frtjm  applicant  agencies  for  federal 
assistance  in  accordance  with  E.O. 
12372  and  implementing  regulations. 

(b)  The  applicant  agency  shall  submit 
an  application  for  federal  assistance  to 
the  State  agency  for  consistency  review, 
through  the  intergovernmental  review 
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process  or  by  direct  submission  to  the 
State  agency,  for  any  proposed  federal 
assistance  activity  that  is  listed  in  the 
management  program  as  a  type  of 
activity  that  will  have  a  reasonably 
foreseeable  effect  on  any  coastal  use  or 
resoiu-ce  and  occurring  within  the 
coastal  zone  (see  §  930.95(a))  or  within 
a  described  geographic  area  outside  of 
the  coastal  zone  (see  §  930.95(b)}. 

(c)  Applicant  agency  evaluation.  The 
applicant  agency  shall  provide  to  the 
State  agency,  in  addition  to  the  federal 
application,  a  brief  evaluation  on  the 
relationship  of  the  proposed  activity 
and  any  reasonably  foreseeable  coastal 
effects  to  the  enforceable  policies  of  the 
management  program. 

§  930.95    Guidance  provided  by  the  State 
agency. 

(a)  State  agencies  should  include 
within  the  management  program  a 
listing  of  specific  types  of  federal 
assistance  programs  subject  to  a 
consistency  review.  Such  a  listing,  and 
any  amendments,  will  require  prior 
State  agency  consultation  with  affected 
Federal  agencies  and  approval  by  the 
Director  as  a  program  change. 

(b)  In  the  event  the  State  agency 
chooses  to  review  applications  for 
federal  assistance  activities  outside  of 
the  coastal  zone  but  with  reasonably 
foreseeable  coastal  effects,  the  State 
agency  shall  develop  a  federal 
assistance  provision  within  the 
management  program  generally 
describing  the  geographic  area  (e.g., 
coastal  floodplains)  within  which 
federal  assistance  activities  will  be 
subject  to  review.  This  provision,  and 
any  refinements,  will  require  prior  State 
agency  consultation  with  affected 
Federal  agencies  and  approval  by  the 
Director  as  a  program  change.  Listed 
activities  may  have  different  geographic 
location  descriptions,  depending  on  the 
natine  of  the  activity  and  its  effects  on 
any  coastal  use  or  resource.  For 
example,  the  geographic  location  for 
activities  affecting  water  resources  or 
uses  could  be  described  by  shared  water 
bodies,  river  basins,  boundaries  defined 
under  the  coastal  nonpoint  pollution 
control  program,  or  other  ecologically 
identifiable  areas. 

(c)  The  State  agency  shaU  provide 
copies  of  any  federal  assistance  list  or 
geographic  provision,  and  any 
refinements,  to  Federal  agencies  and 
units  of  applicant  agencies  empowered 
to  undertake  federally  assisted  activities 
within  the  coastal  zone  or  described 
geographic  area. 

(d)  For  review  of  unlisted  federal 
assistance  activities,  the  State  agency 
shall  follow  the  same  procedures  as  it 
would  follow  for  review  of  listed  federal 


assistance  activities  outside  of  the 
coastal  zone  or  the  described  geographic 
area.  (See  §930.98.) 

§930.96    Consistency  review. 

(a)(1)  If  the  State  agency  does  not 
object  to  the  proposed  activity,  the 
Federal  agency  may  grant  the  federal 
assistance  to  the  applicant  agency. 
Notwithstanding  State  agency 
consistency  approval  for  the  proposed 
project,  the  Federal  agency  may  deny 
assistance  to  the  applicant  agency. 
Federal  agencies  should  not  delay 
processing  (so  long  as  they  do  not 
approve)  applications  pending  receipt  of 
a  State  agency  approval  or  objection.  In 
the  event  a  Federal  agency  determines 
that  an  application  will  not  be 
approved,  it  shall  immediately  notify 
the  applicant  agency  and  the  State 
agency. 

(2)  During  the  period  when  the  State 
agency  is  reviewing  the  activity,  the 
applicant  agency  and  the  State  agency 
should  attempt,  if  necessary,  to  agree 
upon  conditions  which,  if  met  by  the 
applicant  agency,  would  permit  State 
agency  approval.  The  parties  shall  also 
consult  with  the  Federal  agency 
responsible  for  providing  the  federal 
assistance  to  ensure  that  proposed 
conditions  satisfy  federal  requirements 
as  well  as  management  program 
requirements. 

(b)  If  the  State  agency  objects  to  the 
proposed  project,  the  State  agency  shall 
notify  the  applicant  agency.  Federal 
agency  and  the  Director  of  the  objection 
pursuant  to  §930.63. 

§930.97    Federal  assisting  agency 
responsibility. 

Following  receipt  of  a  State  agency 
objection,  the  Federal  agency  shall  not 
approve  assistance  for  the  activity 
except  as  provided  in  subpart  H  of  this 
part. 

§930.98    Federally  assisted  activities 
outside  of  ttie  coastal  zone  or  the  described 
geographic  area. 

State  agencies  should  monitor 
proposed  federal  assistance  activities 
outside  of  the  coastal  zone  or  the 
described  geographic  area  (e.g.,  by  use 
of  the  intergovernmental  review 
process,  review  of  NEPA  documents. 
Federal  Register)  and  shall  immediately 
notify  applicant  agencies.  Federal 
agencies,  and  any  other  agency  or  office 
which  may  be  identified  by  the  State  in 
its  intergovernmental  review  process 
piu-suant  to  E.O.  12372  of  proposed 
activities  which  will  have  reasonably 
foreseeable  coastal  effects  and  which  the 
State  agency  is  reviewing  for 
consistency  with  the  management 
program.  Notification  shall  also  be  sent 
by  the  State  agency  to  the  Director.  The 


Director,  in  his/her  discretion,  may 
review  the  State  agency's  decision  to 
review  the  activity.  The  Director  may 
disapprove  the  State  agency's  decision 
to  review  the  activity  only  if  the 
Director  finds  that  the  activity  will  not 
affect  any  coastal  use  or  resource.  The 
Director  shall  be  guided  by  the 
provisions  in  §  930.54(c).  For  purposes 
of  this  subpart.  State  agencies  must 
inform  the  parties  of  objections  within 
the  time  period  permitted  under  the 
intergovernmental  review  process, 
otherwise  the  State  agency  waives  its 
right  to  object  to  the  proposed  activity, 

§  930.99    Availability  of  mediation  for 
federal  assistance  disputes. 

In  the  event  of  a  serious  disagreement 
between  a  Federal  agency  and  the  State 
agency  regarding  whether  a  federal 
assistance  activity  is  subject  to  the 
consistency  requirement  either  party 
may  request  the  OCRM  mediation  or 
Secretarial  mediation  services  provided 
for  in  subpart  G  of  this  part.  The 
existence  of  a  serious  disagreement  will 
not  relieve  the  Federal  agency  from  the 
responsibility  for  withholding  federal 
assistance  for  the  activity  pending 
satisfaction  of  the  requirements  of  this 
subpart,  except  in  cases  where  the 
Director  has  disapproved  a  State  agency 
decision  to  review  an  activity. 

§930.100    Remedial  action  for  previously 
reviewed  activities. 

(a)  Federal  and  State  agencies  shall 
cooperate  in  their  efforts  to  monitor 
federal  assistance  activities  in  order  to 
make  certain  that  such  activities 
continue  to  conform  to  both  federal  and 
State  requirements. 

(b)  The  State  agency  shall  notify  the 
relevant  Federal  agency  representative 
for  the  area  involved  of  any  federal 
assistance  activity  which  the  State 
agency  claims  was: 

(1)  Previously  determined  to  be 
consistent  with  the  management 
program,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is 
having  an  effect  on  any  coastal  use  or 
resource  substantially  different  than 
originally  described  and,  as  a  result,  is 
no  longer  consistent  with  the 
management  program,  or 

(2)  Previously  determined  not  to  be  a 
project  affecting  any  coastal  use  or 
resource,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is 
having  an  effect  on  any  coastal  use  or 
resource  substantially  different  than 
originally  described  and,  as  a  result  the 
project  affects  a  coastal  use  or  resource 
in  a  manner  inconsistent  with  the 
management  program. 

(c)  The  State  agency  notification  shall 
include: 


(1)  A  description  of  the  activity 
involved  and  the  alleged  lack  of 
compliance  with  the  management 
proCTam; 

(2)  supporting  information;  and 

(3)  a  request  for  appropriate  remedial 
action.  A  copy  of  the  request  shall  be 
sent  to  the  applicant  agency  and  the 
Director. 

(d)  If,  after  30  days  following  a  request 
for  remedial  action,  the  State  agency 
still  maintains  that  the  applicant  agency 
is  failing  to  comply  substantially  vdth 
the  management  program,  the  State 
agency  may  file  a  written  objection  with 
the  Director.  If  the  Director  finds  that 
the  applicant  agency  is  conducting  an 
activity  that  is  substantially  different 
from  the  approved  activity,  the  State 
agency  may  reinitiate  its  review  of  the 
activity,  or  the  applicant  agency  may 
conduct  the  activity  as  it  was  originally 
approved. 

(e)  An  applicant  agency  shall  be 
found  to  be  conducting  an  activity 
substantially  different  from  the 
approved  activity  if  the  State  agency 
claims  and  the  Director  finds  that  the 
activity  ^ects  any  coastal  use  or 
resource  substantially  different  than 
originally  determined  by  the  State 
agency  and,  as  a  result,  the  activity  is  no 
longer  being  conducted  in  a  manner 
consistent  with  the  management 
program.  The  Director  may  make  a 
finding  that  an  applicant  agency  is 
conducting  an  activity  substantially 
different  from  the  approved  activity 
only  after  providing  a  reasonable 
opportunity  for  the  applicant  agency 
and  the  Federal  agency  to  review  the 
State  agency's  objection  and  to  submit 
comments  for  the  Director's 
consideration. 

§  930.101     Supplemental  coordination  for 
proposed  activities. 

(a)  For  federal  assistance  activities 
that  were  previously  determined  by  the 
State  agency  to  be  consistent  with  the 
management  program,  but  which  have 
not  yet  begun,  the  applicant  agency 
shall  further  coordinate  with  the  State 
agency  if  the  proposed  activity  will 
affect  any  coastal  use  or  resource 
substantially  different  than  originally 
described.  Substantially  different 
coastal  effects  are  reasonably  foreseeable 
if: 

(1)  The  applicemt  agency  makes 
substantial  changes  in  the  proposed 
activity  that  are  relevant  to  management 
program  enforceable  policies;  or  (2) 
There  are  significant  new  circumstances 
or  information  relevant  to  the  proposed 
activity  and  the  proposed  activity's 
effect  on  any  coastal  use  or  resoiu-ce. 

(b)  The  State  agency  may  notify  the 
applicant  agency,  the  Federal  agency 


and  the  Director  of  proposed  activities 
which  the  State  agency  believes  should 
be  subject  to  supplemental 
coordination.  The  State  agency's 
notification  shall  include  information 
supporting  a  finding  of  substantially 
different  coastal  effects  than  originally 
described  and  the  relevant  enforceable 
policies,  and  may  recommend 
modifications  to  the  proposed  activity 
(if  any)  that  would  allow  the  applicant 
agency  to  implement  the  proposed 
activity  consistent  with  the  management 
program.  State  agency  notification 
under  paragraph  fb)  of  this  section  does 
not  remove  the  requirement  under 
paragraph  (a)  of  this  section  for 
applicant  agencies  to  notify  State 
agencies. 

Subpart  G — Secretarial  Mediation 

§930.110    Objectives. 

The  purpose  of  this  subpart  is  to 
describe  mediation  procedures  which 
Federal  and  State  agencies  may  use  to 
attempt  to  resolve  serious  disagreements 
which  arise  during  the  administration  of 
approved  management  programs. 

§  930.1 1 1     OCRM  mediation. 

The  availability  of  mediation  does  not 
preclude  use  by  the  parties  of 
alternative  means  for  resolving  their 
disagreement.  In  the  event  a  serious 
disagreement  arises,  the  parties  are 
strongly  encoiu^ged  to  make  every  effort 
to  resolve  the  disagreement  informally. 
OCRM  shall  be  available  to  assist  the 
parties  in  these  efforts. 

§  930.1 1 2    Request  for  Secretarial 
mediation. 

(a)  The  Secretary  or  other  head  of  a 
Federal  agency,  or  the  Governor  or  the 
State  agency,  may  notify  the  Secretary 
in  vmting  of  the  existence  of  a  serious 
disagreement,  and  may  request  that  the 
Secretary  seek  to  mediate  die 
disagreement.  A  copy  of  the  written 
request  must  be  sent  to  the  agency  with 
which  the  requesting  agency  disagrees, 
to  the  Assistant  Administrator,  and  to 
the  Director. 

(b)  Within  15  days  following  receipt 
of  a  request  for  mediation  the 
disagreeing  agency  shall  transmit  a 
written  response  to  the  Secretary,  and  to 
the  agency  requesting  mediation, 
indicating  whether  it  wishes  to 
participate  in  the  mediation  process,  ff 
the  disagreeing  agency  declines  the  offer 
to  enter  into  mediation  efforts,  it  must 
indicate  the  basis  for  its  refusal  in  its 
response.  Upon  receipt  of  a  refusal  to 
participate  in  mediation  efforts,  the 
Secretary  shall  seek  to  persuade  the 
disagreeing  agency  to  reconsider  its 
decision  and  enter  into  mediation 
efforts.  If  the  disagreeing  agencies  do 


not  all  agree  to  participate,  the  Secretary 
will  cease  efforts  to  provide  mediation 
assistance. 

§930.113    Public  hearings. 

(a)  If  the  parties  agree  to  the 
mediation  process,  the  Secretary  shall 
appoint  a  hearing  officer  who  shall 
schedule  a  hearing  in  the  local  area 
concerned.  The  hearing  officer  shall 
give  the  parties  at  least  30  days  notice 
of  the  time  and  place  set  for  the  hearing 
and  shall  provide  timely  public  notice 
of  the  hearing. 

(b)  At  the  time  public  notice  is 
provided,  the  Federal  and  State  agencies 
shall  provide  the  public  with 
convenient  access  to  public  data  and 
information  related  to  the  serious 
disagreement. 

(c)  Hearings  shall  be  informal  and 
shall  be  conducted  by  the  hearing 
officer  with  the  objective  of  securing  in 
a  timely  fashion  information  related  to 
the  disagreement.  The  Federal  and  State 
agencies,  as  well  as  other  interested 
parties,  may  offer  information  at  the 
hearing  subject  to  the  hearing  officer's 
supervision  as  to  the  extent  and  manner 
of  presentation.  A  party  may  also 
provide  the  hearing  officer  with  written 
comments.  Hearings  will  be  recorded 
and  the  hearing  officer  shall  provide 
transcripts  and  copies  of  written 
information  offered  at  the  hearing  to  the 
Federal  and  State  agency  parties.  The 
public  may  inspect  and  copy  the 
transcripts  and  written  information 
provided  to  these  agencies. 

§  930.1 1 4    Secretarial  mediation  efforts. 

(a)  Following  the  close  of  the  hearing, 
the  hearing  officer  shall  transmit  the 
hearing  record  to  the  Secretary.  Upon 
receipt  of  the  hearing  record,  the 
Secretary  shall  schedule  a  mediation 
conference  to  be  attended  by 
representatives  from  the  Office  of  the 
Secretary,  the  disagreeing  Federal  and 
State  agencies,  and  any  other  interested 
parties  whose  participation  is  deemed 
necessary  by  the  Secretary.  The 
Secretary  shall  provide  the  parties  at 
least  10  days  notice  of  the  time  and 
place  set  for  the  mediation  conference. 

(b)  Secretarial  mediation  efforts  shall 
last  only  so  long  as  the  Federal  and 
State  agencies  agree  to  participate.  The 
Secretary  shall  confer  with  the 
Executive  Office  of  the  President,  as 
necessary,  during  the  mediation 
process. 

§  930.1 1 5    Termination  of  mediation. 

Mediation  shall  terminate: 

(a)  At  any  time  the  Federal  and  State 
agencies  agree  to  a  resolution  of  the 
serious  disagreement, 

(b)  If  one  of  the  agencies  withdraws 
from  mediation. 
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(c)  In  the  event  the  agencies  fail  to 
reach  a  resolution  of  the  disagreement 
within  15  days  following  Secretarial 
conference  efforts,  and  the  agencies  do 
not  agree  to  extend  mediation  beyond 
that  period,  or 

(d)  For  other  good  cause. 

§930.116    Judicial  review. 

The  availability  of  the  mediation 
services  provided  in  this  subpart  is  not 
intended  expressly  or  impHciUy  to  limit 
the  parties'  use  of  alternate  fonuns  to 
resolve  disputes.  Specifically,  judicial' 
review  where  otherwise  available  by 
law  may  be  sought  by  any  party  to  a 
serious  disagreement  without  first 
having  exhausted  the  mediation  process 
provided  for  in  this  subpart. 

Subpart  H — Appeal  to  the  Secretaiy  for 
Review  Related  to  the  Objectives  of  tt>e 
Act  and  National  Security  Interests 

§930.120    Ot>iectives. 

This  subpart  sets  forth  the  procedures 
by  which  the  Secretary  may  find  that  a 
federal  license  or  permit  activity, 
including  those  described  in  detail  in  an 
OCS  plan,  or  a  federal  assistance 
activity,  which  a  State  agency  has  found 
to  be  inconsistent  with  the  enforceable 
policies  of  the  management  program, 
may  be  federally  approved  because  the 
activity  is  consistent  with  the  objectives 
or  purposes  of  the  Act,  or  is  necessary 
in  the  interest  of  national  seoirity. 

§  930.1 21  Consistent  wftti  ttie  objectives  or 
purposes  of  the  Act. 

A  federal  license  or  permit  activity,  or 
a  federal  assistance  activity,  is 
"consistent  with  the  objectives  or 
piuposes  of  the  Act"  if  it  satisfies  each 
of  the  following  three  requirements: 

(a)  The  activity  furthers  the  national 
interest  as  articulated  in  §  302  or  §  303 
of  the  Act,  in  a  significant  or  substantial 
manner, 

(b)  The  national  interest  furthered  by 
the  activity  outweighs  the  activity's 
adverse  coastal  effects,  when  those 
effects  are  considered  separately  or 
cumulatively. 

(c)  There  is  no  reasonable  alternative 
available  which  would  permit  the 
activity  to  be  conducted  in  a  manner 
consistent  with  the  enforceable  policies 
of  the  management  program.  When 
determining  whether  a  reasonable 
alternative  is  available,  the  Secretary 
may  consider  but  is  not  limited  to 
considering,  previous  appeal  decisions, 
alternatives  described  in  objection 
letters  and  alternatives  and  other  new 
information  described  during  the 
appeal. 


§  930.1 22    Necessary  in  the  interest  of 
national  security. 

A  federal  license  or  permit  activity,  or 
a  federal  assistance  activity,  is 
"necessary  in  the  interest  of  national 
security"  if  a  national  defense  or  other 
national  security  interest  would  be 
significantly  impaired  were  the  activity 
not  permitted  to  go  forward  as 
proposed.  Secretarial  review  of  national 
security  issues  shall  be  aided  by 
information  submitted  by  the 
Department  of  Defense  or  other 
Interested  Federal  agencies.  The  views 
of  such  agencies,  while  not  binding, 
shall  be  given  considerable  weight  by 
the  Secretary.  The  Secretary  will  seek 
information  to  determine  whether  the 
objected-to  activity  directly  supports 
national  defense  or  other  essential 
national  seciuity  objectives. 

§  930.123    Appellant  and  Federal  agency. 

(a)  The  "appellant"  is  the  applicant, 
person  or  applicant  agency  submitting 
an  appeal  to  the  Secretary  pursuant  to 
this  subpart. 

(b)  For  the  purposes  of  this  subpart, 
the  "Federal  agency"  is  the  agency 
whose  proposed  issuance  of  a  license  or 
permit  or  grant  of  assistance  is  the 
subject  of  the  appeal  to  the  Secretary. 

§  930.1 24    Computation  of  time. 

(a)  The  first  day  of  any  period  of  time 
allowed  or  prescribed  by  these  rules, 
shall  not  be  included  in  the 
computation  of  the  designated  period  of 
time.  The  last  day  of  the  time  period 
computed  shall  be  included  unless  it  is 
a  Satxnday,  Simday  or  a  Federal 
holiday,  in  which  case  the  period  runs 
until  the  next  day  which  is  not  one  of 
the  aforementioned  days. 

^930.125    Notice  of  appeal  and  application 
fee  to  the  Secretary. 

(a)  To  obtain  Secretarial  review  of  a 
State  agency  objection,  the  appellant 
shall  file  a  notice  of  appeal  with  the 
Secretary  within  30  days  of  receipt  of  a 
State  agency  objection. 

(b)  The  appellant's  notice  of  appeal 
shall  be  accompanied  by  payment  of  an 
application  fee  or  a  request  for  a  waiver 
of  such  fees.  An  appeal  involving  a 
project  valued  in  excess  of  $1  million 
shall  be  considered  a  major  appeal  and 
the  application  fee  is  $500.00.  All  other 
appeals  shall  be  considered  minor 
appeals  and  the  application  fee  is 
$200.00. 

(c)  The  appellant  shall  send  the 
Notice  of  appeal  to  the  Secretary, 
Herbert  C.  Hoover  Building,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  a  copy  of  the 
notice  of  appeal  to  the  objecting  State 
agency;  and  to  the  Assistant  General 


Counsel  for  Ocean  Services  (GCOS), 
1305  East  West  Highway,  Room  6111 
SSMC  4,  Silver  Spring,  Maryland  20910. 

(d)  No  extension  of  time  will  be 
permitted  for  the  filing  of  a  notice  of 
appeal. 

(e)  The  Secretary  shall  waive  any  or 
all  fees  if  the  Secretary  concludes  upon 
review  of  the  appellant's  fee  waiver 
request  that  such  fees  impose  an 
economic  hardship  on  appellant.  The 
request  for  a  waiver  and  demonstration 
of  economic  hardship  shall  accompany 
the  notice  of  appeal.  If  the  Secretary 
denies  a  request  for  a  waiver  and  the 
appellant  wishes  to  continue  with  the 
appeal,  the  appellant  shall  submit  the 
appropriate  fees  to  the  Secretary  within 
20  days  of  receipt  of  the  Secretary's 
denial.  If  the  fees  are  not  received  by  the 
20th  day,  then  the  Secretary  shall 
dismiss  the  appeal. 

§  930.1 26    Consistency  appeal  processing 
fees. 

The  Secretary  shall  collect  as  a 
processing  fee  such  other  fees  from  the 
appellant  as  are  necessary  to  recover  the 
full  costs  of  administering  and 
processing  appeals  to  the  Secretary 
imder  section  307(c}  of  the  Act.  All 
processing  fees  shall  be  assessed  and 
collected  no  later  than  60  days  after 
publication  of  the  Federal  Register 
Notice  closing  the  decision  record. 
Failing  to  submit  processing  fees  shall 
be  grounds  for  extending  the  time  for 
issuance  of  a  decision  pursuant  to 
section  319(a)(2)  of  the  Act  (16  USC 
1465(a)(2))  and  §  930.130  of  this 
subpart. 

§930.127    Briefs  and  supporting  materials. 

(a)  The  Secretary  shall  establish  a 
schedule  of  dates  and  time  periods  for 
submission  of  briefs  and  supporting 
materials  by  the  appellant  and  the  State 
agency. 

(b)  Both  the  appellant  and  State 
agency  shall  send  copies  of  their  briefs, 
supporting  materials  and  all  requests 
and  commimications  to  the  Secretary, 
each  other,  and  to  the  Assistant  General 
Counsel  for  Ocean  Services  (GCOS), 
NOAA,  1305  East  West  Highway.  Room 
6111  SSMC4,  Silver  Spring,  Maryland 
20910. 

(c)  The  Secretary  may  extend  the  time 
for  submission  of  briefs  and  supporting 
materials  on  his  own  initiative  or  at  the 
request  of  a  party  so  long  as  the  request 
is  received  prior  to  the  date  prescribed 
in  the  briefing  schedule.  A  copy  of  the 
request  for  an  extension  of  time  shall  be 
sent  to  the  Assistant  General  Coimsel  for 
Ocean  Services. 

(d)  Where  a  State  agency  objection  is 
based  in  whole  or  in  part  on  a  lack  of 
information,  the  Secretary  shall  limit 


the  record  on  appeal  to  information 
previously  submitted  to  the  State  agency 
and  relevant  comments  thereon,  except 
as  provided  for  in  sections  930.129(b) 
and  (c). 

§930.128    Public  notice,  comment  period, 
and  public  hearing. 

(a)  The  Secretary  shall  provide  timely 
public  notice  of  the  appeal  after  the 
receipt  of  the  notice  of  appeal,  and 
payment  of  application  fees.  At  a 
minimum,  public  notice  shall  be 
provided  in  the  Federal  Register  and 
the  inunediate  area  of  the  coastal  zone 
likely  to  be  affected  by  the  proposed 
activity. 

fb)  The  Secretary  shall  provide  an 
opportunity  for  public  comment  on  the 
appeal.  The  public  shall  be  afforded  no 
less  than  30  days  to  comment  on  the 
appeal.  Notice  of  the  public  comment 
period  shall  take  the  same  form  as 
Notice  required  in  paragraph  (a)  of  this 
section. 

(c)  The  Secretary  shall  afford 
interested  Federal  agencies,  including 
the  Federal  agency  whose  proposed 
action  is  the  subject  of  the  appeal,  with 
an  opportunity  to  comment  on  the 
appeal.  The  Secretary  shall  afford  notice 
to  the  Federal  agencies  of  the  time  for 
filing  their  comments. 
«.    (d)  The  Secretary  may  extend  the  time 
for  submitting  comments  on  his  own 
initiative  or  at  the  written  request  of  a 
party  or  interested  Federal  agency,  so 
long  as  the  request  is  received  prior  to 
the  comment  date  identified  in  the 
public  notice.  A  copy  of  the  request  for 
an  extension  of  time  shall  be  sent  to  the 
Assistant  General  Coimsel  for  Ocean 
Services. 

(e)  The  Secretary  may  hold  a  public 
hearing  in  response  to  a  request  or  on 
his  own  initiative.  If  a  hearing  is  held 
by  the  Secretary,  it  shall  be  guided  by 
the  procediu-es  described  within 
§930.113. 

§930.129    Dismissal,  remand,  stay,  and 
procedural  override. 

(a)  The  Secretary  may  dismiss  an 
appeal  for  good  cause.  A  dismissal  is  the 
final  agency  action.  Good  cause  shall 
include,  but  is  not  limited  to: 

(1)  Failure  of  the  appellant  to  submit 
a  notice  of  appeal  within  the  required 
30-day  period. 

(2)  Failiu-e  of  the  appellant  to  submit 
a  brief  or  supporting  materials  within 
the  required  period; 

(3)  Failure  of  the  appellant  to  pay  a 
required  fee; 

(4)  Denial  by  the  Federal  agency  of  the 
federal  license,  permit  or  assistance 
application;  or 

(5)  Failure  of  the  appellant  to  base  the 
appeal  on  groimds  that  the  proposed 


activity  is  either  consistent  with  the 
objectives  or  purposes  of  the  Act,  or 
necessary  in  the  interest  of  national 
security. 

(b)  ff  the  State  agency's  consistency 
objection  is  not  in  compliance  with 
section  307  of  the  Act  and  the 
regulations  contained  in  subparts  D,  E, 
F,  or  I  of  this  part,  the  Secretary  shedl 
override  the  State's  objection.  "The 
Secretary  may  make  this  determination 
as  a  threshold  matter. 

(c)  The  Secretary  may  stay  the 
processing  of  an  appeal  on  her  own 
initiative  or  upon  request  of  an 
appellant  or  State  agency  for  the 
following  piuposes : 

(1)  to  allow  additioned  information  to 
be  developed  relevant  to  the  analysis 
required  of  the  Secretary  in  930.121, 

(2)  to  allow  mediation  or  settlement 
negotiations  to  occtir  between  the 
applicant  and  State  agency,  or 

(3)  to  allow  for  remand  pursuant  to 
paragraph  (d)  of  this  section. 

(d)  The  Secretary  may  stay  the 
processing  of  an  appeal  and  remand  it 
to  the  State  agency  for  reconsideration 
of  the  project's  consistency  with  the 
enforceable  policies  of  the  State's 
management  program  if  significant  new 
information  relevant  to  the  State 
agency's  objection,  that  was  not 
provided  to  the  State  agency  as  part  of 
its  consistency  review,  is  submitted  to 
the  Secretary  by  the  appellant,  the 
public  or  a  Federal  agency.  The 
Secretary  shall  determine  a  time  period 
for  the  remand  to  the  State  not  to  exceed 
three  months.  If  the  State  agency 
responds  that  it  still  objects  to  the 
activity,  then  the  Secretary  shall 
continue  to  process  the  appeal  and  shall 
include  the  significant  new  information 
in  the  decision  record.  If  the  State 
agency  concurs,  then  the  Secretary  shall 
dismiss  the  appeal  and  notify  the 
Federal  agency  that  the  activity  may  be 
federally  approved. 

§  930.1 30    Closure  of  ttte  decision  record 
and  issuance  of  decision. 

(a)  No  sooner  than  30  days  after  the 
close  of  the  public  comment  period,  the 
Secretary  shall  publish  a  notice  in  the 
Federal  Register  stating  that  the  decision 
record  is  closed  and  that  no  further 
information,  briefs  or  comments  will  be 
considered  in  deciding  the  appeal. 

(b)  No  later  than  90  days  after  the 
closure  of  the  decision  record  the 
Secretary  shall  issue  a  decision  or 
publish  a  notice  in  the  Federal  Register 
explaining  why  a  decision  cannot  be 
issued  at  that  time.  The  Secretary  shall 
issue  a  decision  within  45  days  of  the 
publication  of  such  notice. 

(c)  The  decision  of  the  Secretary  shall 
constitute  final  agency  action  for  the 


purposes  of  the  Administrative 
Procedure  Act. 

(d)  The  appellant  bears  the  burden  of 
submitting  evidence  in  support  of  its 
appeal  and  the  burden  of  persuasion.  In 
reviewing  an  appeal,  the  Secretary  shall 
find  that  a  proposed  federal  license  or 
permit  activity,  or  a  federal  assistance 
activity,  is  consistent  with  the  objectives 
or  purposes  of  the  Act,  or  is  necessary 
in  the  interest  of  national  security,  when 
the  information  submitted  supports  this 
conclusion. 

(e)(1)  If  the  Secretary  finds  that  the 
proposed  activity  is  consistent  with  the 
objectives  or  purposes  of  the  Act,  or  is 
necessary  in  die  interest  of  national 
security,  the  Federal  agency  may 
approve  the  activity. 

(2)  If  the  Secretary  does  not  make 
either  of  these  findings,  the  Federal 
agency  shall  not  approve  the  activity. 

§  930.1 31    Review  initiated  by  tt>e 
Secretary. 

(a)  The  Secretary  may,  on  her  own 
initiative,  choose  to  consider  whether  a 
federal  license  or  permit  activity,  or  a 
federal  assistance  activity,  is  consistent 
with  the  objectives  or  purposes  of  the 
Act,  or  is  necessary  in  the  interest  of 
national  security.  Secretarial  review 
shall  only  be  initiated  after  the 
completion  of  State  agency  review 
pursuant  to  the  relevant  subpart.  The 
Secretary's  decision  to  review  the 
activity  may  result  from  an  independent 
concern  regarding  the  activity  or  a 
request  from  interested  parties.  If  the 
Secretary  decides  to  initiate  review, 
notification  shall  be  sent  to  the 
applicant,  person  or  applicant  agency, 
and  to  the  relevant  Federal  and  State 
agencies.  The  notice  shall  include  a 
statement  describing  the  reasons  for  the 
review. 

(b)  With  the  exception  of  application 
and  processing  fees,  all  other  provisions 
under  this  subpart  governing  the 
processing  and  administering  of  appeals 
will  apply  to  Secretarial  reviews 
initiated  under  this  section. 

Subpart  I — Consistency  of  Federal 
Activities  Having  Interstate  Coastal 
Effects 

§930.150    Objectives. 

(a)  A  federal  activity  may  affect 
coastal  uses  or  resources  of  a  State  other 
than  the  State  in  which  the  activity  will 
occiu.  Effective  coastal  management  is 
fostered  by  ensuring  that  activities 
having  such  reasonably  foreseeable 
interstate  coastal  effects  are  conducted 
consistent  with  the  enforceable  policies 
of  the  management  program  of  each 
affected  State. 

(b)  The  application  of  the  federal 
consistency  requirement  to  activities 
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having  interstate  coastal  effects  is 
addressed  by  this  subpart  in  order  to 
encourage  cooperation  among  States  in 
dealing  with  activities  having  interstate 
coastal  effects,  and  to  provide  States, 
local  governments,  Federal  agencies, 
and  the  public  with  a  predictable 
framework  for  eveduating  the 
consistency  of  these  federal  activities 
under  the  Act. 

§  930.1 51     Interstate  coastal  effect 

The  term  "interstate  coastal  effect" 
means  any  reasonably  foreseeable  effect 
resulting  from  a  federal  action  occurring 
in  one  State  of  the  United  States  on  any 
coastal  use  or  resoiuce  of  another  State 
that  has  a  federally  approved 
management  program.  Effects  are  not 
just  environmental  effects,  but  include 
effects  on  coastal  uses.  Effects  include 
both  direct  effects  which  residt  from  the 
activity  and  occur  at  the  same  time  and 
place  as  the  activity,  and  indirect 
(cumulative  and  secondary)  effects 
which  result  from  the  activity  and  are 
later  in  time  or  farther  removed  in 
distance,  but  are  still  reasonably 
foreseeable.  Indirect  effects  are  effects 
resulting  from  the  incremental  impact  of 
the  federal  action  when  added  to  other 
past,  present,  and  reasonably 
foreseeable  actions,  regardless  of  what 
person(s)  undertake{s)  such  actions.  The 
term  "affects"  means  have  an  effect  on. 
Effects  on  any  coastal  use  or  resoiuce 
may  also  be  referred  to  as  "coastal 
effects." 

§930.152    Application. 

(a)  This  subpart  applies  to  federal 
actions  having  interstate  coastal  effects, 
and  supplements  the  relevant 
requirements  contained  in  15  CFR  part 
930,  subparts  C  (Consistency  for  Federal 
Agency  Activities),  D  (Consistency  for 
Activities  Requiring  a  Federal  License 
or  Permit),  E  (Consistency  for  OCS 
Exploration,  Development  and 
Production  Activities)  and  F 
(Consistency  for  Federal  Assistance  to 
State  and  Local  Goverrunents).  Except  as 
otherwise  provided  by  this  subpart,  the 
requirements  of  other  relevant  subparts 
of  part  930  apply  to  activities  having 
interstate  coastal  effects. 

(b)  Federal  consistency  is  a 
requirement  on  federal  actions  affecting 
any  coastal  use  or  resource  of  a  State 
with  a  federally-approved  management 
program,  regardless  of  the  activities' 
locations  (including  States  without  a 
federally  approved  management 
program).  The  federal  consistency 
requirement  does  not  alter  a  coastal 
State's  jurisdiction.  The  federal 
consistency  requirement  does  not  give 
States  the  authority  to  review  the 
application  of  laws,  regulations,  or 


policies  of  any  other  State.  Rather,  the 
Act  allows  a  management  program  to 
review  federal  actions  and  may  preclude 
federal  action  as  a  result  of  a  State 
objection,  even  if  the  objecting  State  is 
not  the  State  in  which  the  activity  will 
occur.  Such  objections  to  interstate 
activities  imder  subparts  D,  E  and  F  may 
be  overridden  by  the  Secretary  pursuant 
to  subpart  H  of  this  part. 

§930.153    Coordination  between  States  in 
developing  coastal  management  policies. 

Coastal  States  are  encouraged  to  give 
high  priority  to: 

(a)  Coordinating  State  coastal 
management  planning,  policies,  and 
programs  with  respect  to  contiguous 
areas  of  such  States; 

(b)  Studying,  planning,  and 
implementing  unified  coastal 
management  policies  with  respect  to 
such  areas;  and 

(c)  Establishing  an  effective 
mechanism,  and  adopting  a  federal- 
State  consultation  procedure,  for  the 
identification,  examination,  and 
cooperative  resolution  of  mutual 
problems  with  respect  to  activities 
having  interstate  coastal  effects. 

§930.154    Listing  activities  subject  to 
routine  interstate  consistency  review. 

(a)  Geographic  location  of  listed 
activities.  Each  coastal  State  intending 
to  conduct  a  consistency  review  of 
federal  activities  occurring  in  another 
State  shall: 

(1)  List  those  Federal  agency 
activities,  federal  license  or  permit 
activities,  and  federal  assistance 
activities  that  the  State  intends  to 
routinely  review  for  consistency;  and 

(2)  Generally  describe  the  geographic 
location  for  each  type  of  listed  activity. 

(b)  In  establishing  the  geographic 
location  of  interstate  consistency 
review,  each  State  must  notify  and 
consult  with  the  State  in  which  the 
listed  activity  will  occur,  as  well  as  with 
relevant  Federal  agencies. 

(c)  Demonstrate  effects.  In  describing 
the  geographic  location  for  interstate 
consistency  reviews,  the  State  agency 
shall  provide  information  to  the  Director 
that  coastal  effects  from  listed  activities 
occurring  within  the  geographic  area  are 
reasonably  foreseeable.  Listed  activities 
may  have  different  geographic  location 
descriptions,  depending  on  the  nature  of 
the  activity  and  its  effects  on  any  coastal 
use  or  resource.  For  example,  the 
geographic  location  for  activities 
affecting  water  resources  or  uses  could 
be  described  by  shared  water  bodies, 
river  basins,  boundaries  under  the 
State's  coastal  nonpoint  pollution 
control  program,  or  other  ecologically 
identifiable  areas. 


(d)  Director  approval.  State  agencies 
shall  submit  their  lists  and  geographic 
location  descriptions  developed  under 
this  section  to  the  Director  for  approval 
as  a  routine  program  change  under 
subpart  H  of  15  CFR  part  923.  Each  State 
submitting  this  program  change  shall 
include  evidence  of  consultation  with 
States  in  which  the  activity  will  occur, 
evidence  of  consultation  with  relevant 
Federal  agencies,  and  any  agreements 
with  other  States  and  Federal  agencies 
regarding  coordination  of  activities. 

(e)  State  failure  to  list  interstate 
activities.  A  coastal  State  that  fails  to  list 
federal  activities  subject  to  interstate 
review,  or  to  describe  the  geographic 
location  for  these  activities,  under 
paragraphs  (a)  through  (d)  of  this 
section,  may  not  exercise  its  right  to 
review  activities  occiuring  in  other 
States,  until  the  State  meets  the  listing 
requirements.  The  listing  of  activities 
subject  to  interstate  consistency  review, 
and  the  description  of  the  geographic 
location  for  those  listed  activities, 
should  ensure  that  coastal  States  have 
the  opportunity  to  review  relevant 
activities  occurring  in  other  States. 
States  may  amend  their  lists  and 
geographic  location  descriptions 
pursuant  to  the  requirements  of  this 
subpart  and  subpart  H  of  15  CFR  part 
923.  States  which  have  complied  with 
paragraphs  (a)  through  (d)  of  this  section 
may  also  use  the  procedure  at  §  930.54 
to  review  unlisted  activities.  States  will 
have  a  transition  period  of  18  months 
from  the  date  this  rule  takes  effect.  In 
that  time  a  State  may  review  an 
interstate  activity  pursuant  to  §  930.54 
of  this  part.  After  the  transition  period 
States  must  comply  with  this  subpart  in 
order  to  review  interstate  activities. 

§  930.1 55    Federal  and  State  agency 
coordination. 

(a)  Identifying  activities  subject  to  the 
consistency  requirement.  The 
provisions  of  this  subpart  are  neither  a 
substitute  for  nor  eliminate  the  statutory 
requirement  of  federal  consistency  with 
the  enforceable  policies  of  management 
programs  for  all  activities  affecting  any 
coastal  use  or  resource.  Federal  agencies 
shall  submit  consistency  determinations 
to  relevant  State  agencies  for  activities 
having  coastal  effects,  regardless  of 
location,  and  regardless  of  whether  the 
activity  is  listed. 

(b)  Notifying  affected  States.  Federal 
agencies,  applicants  or  applicant 
agencies  proposing  activities  listed  for 
interstate  consistency  review,  or 
determined  by  the  Federal  agency, 
applicant  or  applicant  agency  to  have  an 
effect  on  any  coastal  use  or  resource, 
shall  notify  each  affected  coastal  State  of 
the  proposed  activity.  State  agencies 


may  also  notify  Federal  agencies  and 
applicants  of  listed  and  unlisted 
activities  subject  to  State  agency  review 
and  the  requirements  of  this  subpart. 

(c)  Notice  of  intent  to  review.  Within 
30  days  from  receipt  of  the  consistency 
determination  or  certification  and 
necessary  data  and  information,  or 
within  30  days  from  receipt  of  notice  of 
a  listed  federal  assistance  activity,  each 
State  intending  to  review  an  activity 
occurring  in  another  State  must  notify 
the  applicant  or  applicant  agency  (if 
any),  the  Federal  agency,  the  State  in 
which  the  activity  will  occur  (either  the 
State's  management  program,  or  if  the 
State  does  not  have  a  management 
program,  the  Governor's  office),  and  the 
Director,  of  its  intent  to  review  the 
activity  for  consistency.  The  State's 
notice  to  the  parties  must  be  received  by 


the  30th  day  after  receipt  of  the 
consistency  determination  or 
certification.  If  a  State  fails,  within  the 
30  days,  to  notify  the  applicant  or 
applicant  agency  (if  any),  the  Federal 
agency,  the  State  in  which  the  activity 
will  occur,  and  the  Director,  of  its  intent 
to  review  the  activity,  then  the  State 
waives  its  right  to  review  the  activity  for 
consistency.  The  waiver  does  not  apply 
where  the  State  intending  to  review  the 
activity  does  not  receive  notice  of  the 
activity. 

§  930.1 56    Content  of  a  consistency 
determination  or  certification  and  State 
agency  response. 

(a)  The  Federal  agency  or  applicant  is 
encouraged  to  prepare  one 
determination  or  certification  that  will 
satisfy  the  requirements  of  all  affected 


States  with  approved  management 
programs. 

(b)  State  agency  responses  shall 
follow  the  applicable  requirements 
contained  in  subparts  C,  D,  E  and  F  of 
this  part. 

§  930. 1 57    Mediation  and  informal 
negotiations. 

The  relevant  provisions  contained  in 
subpart  G  of  this  part  are  available  for 
resolution  of  disputes  between  affected 
States,  relevant  Federal  agencies,  and 
applicants  or  applicant  agencies  The 
parties  to  the  dispute  are  also 
encouraged  to  use  alternative  means  for 
resolving  thefr  disagreement.  CXURM 
shall  be  available  to  assist  the  parties  in 
these  efforts. 

[PR  Doc.  00-31116  Filed  12-7-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN1018-AH07 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  San  Bernardino 
Kangaroo  Rat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
San  Bernardino  kangaroo  rat 
(Dipodomys  merriami  parvus)  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  A  total  of 
approximately  22,423  hectares  (55,408 
acres)  in  San  Bernardino  and  Riverside 
Counties,  California,  are  proposed  as 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  unoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection.  The  primary  constituent 
elements  for  the  San  Bernardino 
kangaroo  rat  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
reproducing,  rearing  of  young,  intra- 
specific  communication,  dispersal, 
genetic  exchange,  or  sheltering.  All 
areas  proposed  for  designation  as 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  contain  one  or  more  of  the 
primary  constituent  elements  essential 
to  the  conservation  of  the  species. 

If  this  proposed  rule  is  made  final, 
section  7  of  the  Act  would  prohibit 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency;  and,  Federal  agencies 
proposing  actions  that  may  affect  the 
area  designated  as  critical  habitat  must 
consult  with  us  on  the  effects  of  their 
proposed  actions,  pursuant  to  section 
7(a)(2)  of  the  Act.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  relevant  impacts  of  specifying  any 
particular  area  as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  diu-ing  the 
comment  period. 


DATES:  We  will  consider  all  comments 
on  the  proposed  rule  received  from 
interested  parties  by  February  6,  2001. 
Public  hearing  requests  must  be 
received  by  January  22,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

1 .  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

2.  You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
FWlCFWO_sbkr@fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

Comments  and  materials  received, 
and  supporting  documentation  used  in 
the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Carlsbad  Fish  and  Wildlife 
Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
S.  Berg.  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  at  the  above  address 
(telephone:  760/431-9440;  facsimile 
760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  San  Bernardino  kangaroo  rat 
[Dipodomys  merriami  parvus)  is  one  of 
19  recognized  subspecies  of  Merriam's 
kangaroo  rat  (D.  merriami),  a 
widespread  species  distributed 
throughout  arid  regions  of  the  western 
United  States  and  northwestern  Mexico 
(Hall  and  Kelson  1959,  Williams  et  al. 
1993).  In  coastal  southern  California. 
Merriam's  kangaroo  rat  is  the  only 
species  of  kangaroo  rat  with  four  toes  on 
each  of  its  hind  feet.  The  San 
Bernardino  kangaroo  rat  has  a  body 
length  of  about  95  millimeters  (mm)  (3.7 
inches  (in))  and  a  total  length  of  230  to 
235  nun  (9  to  9.3  in).  The  hind  foot 
measures  less  than  36  nun  (1.4  in)  in 
length.  The  body  color  is  pale  yellow 
with  a  heavy  overwash  of  dusky  brown. 
The  tail  stripes  are  medium  to  dark 
brown  and  the  foot  pads  and  tail  hairs 
are  dark  brown.  The  flanks  and  cheeks 
of  the  subspecies  are  dusky  (Lidicker 
1960).  The  San  Bernardino  kangaroo  rat 
is  considerably  darker  and  smaller  than 
either  of  the  other  two  subspecies  of 
Merriam's  kangaroo  rat  that  occur  in 


southern  California.  D.  merriami 
merriami  and  D.  merriami  colliirus.  The 
San  Bernardino  kangaroo  rat,  endemic 
to  southern  California,  is  one  of  the 
most  highly  differentiated  subspecies  of 
Merriam's  kangaroo  rat  and,  according 
to  Lidicker  (1960),  "it  seems  likely  that 
it  has  achieved  nearly  species  rank." 

The  San  Bernardino  kangaroo  rat,  a 
member  of  the  family  Heteromyidae, 
was  first  described  by  Rhoades  (1894) 
under  the  name  Dipodomys  parvus  from 
specimens  collected  by  R.B.  Herron  in 
Reche  Canyon,  San  Bernardino  Coimty, 
California.  Elliot  reduced  D.  parvus  to  a 
subspecies  of  D.  merriami  (D.  merriami 
parvus)  in  1901,  a  taxonomic  treatment 
of  the  species  which  was  confirmed  by 
Hall  and  Kelson  (1959)  and  Williams  et 
al.  (1993).  The  San  Bernardino  kangaroo 
rat  appears  to  be  separated  from 
Merriam's  kangaroo  rat  (D.  merriami 
merriami)  at  the  northernmost  extent  of 
its  range  near  Cajon  Pass  by  an  8  to  13 
kilometer  (km)  (5  to  8  mile  (mi))  gap  of 
unsuitable  habitat. 

The  historical  range  of  this  species 
extends  from  the  San  Bernardino  Valley 
in  San  Bernardino  County  to  the 
Menifee  Valley  in  Riverside  Coimty 
(Hall  and  Kelson  1959,  Lidicker  1960). 
Within  this  range,  the  San  Bernardino 
kangaroo  rat  was  known  fi'om  more  than 
25  localities  (McKernan  1993).  From  the 
early  1880s  to  the  early  1930s,  the  San 
Bernardino  kangaroo  rat  was  a  common 
resident  of  the  San  Bernardino  and  San 
Jacinto  Valleys  of  southern  California 
(Lidicker  1960).  At  the  time  of  listing, 
based  on  the  distribution  of  suitable 
soils  and  museum  collections  of  this 
species,  we  estimated  that  the  historical 
range  encompassed  approximately 
130,587  hectares  (ha)  (326,467  acres 
(ac))  (U.S.  Fish  and  Wildlife  Service 
unpubl.  CIS  maps,  1998;  in  63  FR 
51005).  Recent  studies  indicate  that  the 
species  occupies  a  wider  range  of  soil 
and  vegetation  types  than  previously 
thought  (Braden  and  McKeman  2000), 
which  suggests  that  the  species' 
historical  range  may  have  been  larger 
them  we  estimated  at  the  time  of  listing. 

Although  the  entire  area  of  the 
historical  range  would  not  have  been 
occupied  at  any  given  time  due  to 
hydrological  processes  and  resultant 
variability  in  habitat  suitability,  the  San 
Bernardino  kangaroo  rat  was  widely 
distributed  across  the  San  Bernardino 
and  San  Jacinto  valleys.  By  the  1930s, 
suitable  habitat  had  been  estimated  to 
have  been  reduced  to  approximately 
11,200  ha  (28,000  ac)  (McKeman  1997). 
Habitat  destruction  continued  such  that 
in  1997  the  San  Bernardino  kangaroo  rat 
was  thought  to  occupy  only  1.299  ha 
(3.247  ac)  of  suitable  habitat  divided 
imequally  among  seven  locations 


(McKeman  1997).  At  the  time  of  listing, 
we  also  estimated  that  an  additional 
5.277  ha  (13,193  ac)  of  additional 
habitat  that  was  likely  occupied  by  the 
San  Bernardino  kangaroo  rat  was 
distributed  within  the  Santa  Ana  River. 
Lytle  and  Cajon  creeks,  and  Scm  Jacinto 
River.  Unlike  the  three  largest  habitat 
blocks,  we  did  not  provide  an  estimate 
for  additional  habitat  that  was  likely 
occupied  for  the  smaller  remnant 
populations  at  City  Creek,  Etiwanda 
alluvial  fan  and  wash,  Reiche  Canyon, 
and  South  Bloomington  (including 
Jurupa  Hills).  At  the  time  of  listing,  we 
discounted  approximately  1,358  ha 
(3.396  ac)  of  the  5,277  ha  (13.193  ac)  of 
additional  habitat  as  being  too  mature  or 
degraded  to  support  San  Bernardino 
kangaroo  rats.  Additional  research  has 
indicated  that  San  Bernardino  kangaroo 
rats  occupy  mature  alluvial  scrub, 
coastal  sage  scrub,  and  even  chaparral 
vegetation  types  (McKeman  2000). 
Thus,  a  minimum  of  approximately 
6,576  ha  (16,440  ac)  of  habitat  was 
likely  occupied  at  the  time  of  listing. 

Additional  research  has  expanded  our 
knowledge  on  the  distribution  and 
habitat  needs  of  the  San  Bernardino 
kangaroo  rat.  We  are  proposing  critical 
habitat  for  the  Santa  Ana  River 
(including  City,  Plunge,  and  San 
Timoteo  Creeks),  Lytle  and  Cajon 
Creeks,  San  Jacinto  River  and  Bautista 
Creek,  Etiwanda  alluvial  fan  (including 
the  Etiwanda  Wash),  Reche  Canyon,  and 
Jurupa  Hills-South  Bloomington 
(McKeman  1997;  Califomia  Natural 
Diversity  Data  Base  (CNDDB)  2000; 
University  of  Califomia,  Riverside 
species  database  2000;  database  for  the 
San  Bernardino  Valley-Wide  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP)  2000;  and  section  10(a)(1)(A) 
survey  reports  1998-2000).  The  areas 
proposed  as  critical  habitat  are  an 
expansion  of  the  known  locations  of  the 
San  Bernardino  kangaroo  rat  identified 
in  the  final  listing  rule  and  are  within 
the  known  geographical  area  for  this 
species.  Other  known  populations  of  the 
San  Bernardino  kangaroo  rat  have  not 
been  proposed  as  critical  habitat.  We 
did  not  propose  critical  habitat  for  small 
scattered  populations  or  habitats  which 
were  in  areas  that  were  highly 
fragmented  by  urban  and  agricultural 
development  and/or  were  no  longer 
subject  to  hydrological  and 
geomorphological  processes  that  would 
naturally  maintain  alluvial  scrub 
vegetation. 

Habitat  for  the  San  Bernardino 
kangaroo  rat  has  been  severely  reduced 
and  fragmented  by  development  and 
related  activities  in  the  San  Bernardino 
and  San  Jacinto  valleys,  resulting  in 
reduced  habitat  patch  size  and 


increased  distances  between  patches  of 
suitable  habitat.  As  noted  by  Andren 
(1994)  in  a  discussion  of  highly 
fi'agmented  landscapes,  reduced  habitat 
patch  size  and  isolation  exacerbate  the 
effects  of  habitat  loss  on  a  species' 
persistence  (i.e.,  the  loss  of  species,  or 
decline  in  population  size,  will  be 
greater  than  expected  from  habitat  loss 
alone)  and  may  preclude  recolonization 
of  suitable  habitat  following  local 
extinction. 

The  loss  of  native  vertebrates, 
including  rodents,  due  to  habitat 
fragmentation  is  well  docimiented 
(Soule  et  al.  1992,  Andren  1994,  Bolger 
etal.  1997).  Results  of  habitat 
ft-agmentation  on  rodents  may  include 
increased  extinction  rates  due  to 
increased  vulnerability  to  random 
demographic  (population  characteristics 
such  as  age  and  sex  structure)  and 
environmental  events  (Hanski  1994, 
Bolger  et  al.  1997).  For  example, 
isolated  populations  are  more 
susceptible  to  local  extinction  by 
manmade  or  natural  events,  such  as 
disease  or  floods,  than  are  larger,  more 
cormected  populations.  Furthermore, 
small  populations  are  more  likely  to 
experience  detrimental  effects 
associated  with  reproduction,  including 
genetic  drift,  inbreeding  depression,  and 
a  loss  of  genetic  variability;  factors  that 
increase  the  risk  of  extinction  (Caughley 
1994,  Lacy  1997).  Past  and  ongoing 
causes  of  fragmentation  of  San 
Bernardino  kangaroo  rat  habitat  include 
conversion  of  lands  to  urban,  industrial, 
agricultural,  and  recreational  uses; 
construction  of  roads  and  freeways;  and 
development  of  flood  control  structiires 
such  as  dams,  levees,  and  channels.  The 
effect  of  these  hiunan-caused 
distiu-bances  is  two-fold — (1)  they 
reduce  the  amount  of  suitable  habitat  for 
the  San  Bernardino  kangaroo  rat, 
breaking  large  areas  into  smaller 
patches,  and  (2)  they  act  as  barriers  to 
movement  between  the  remaining 
suitable  habitat  patches. 

San  Bernardino  kangaroo  rats  are 
typically  found  on  alluvial  fans 
(relatively  flat  or  gently  sloping  masses 
of  loose  rock,  gravel,  and  sand  deposited 
by  a  stream  as  it  flows  into  a  valley  or 
upon  a  plain),  flood  plains,  along 
washes,  in  adjacent  upland  areas 
containing  appropriate  physical  and 
vegetative  characteristics  (McKeman 
1997),  and  in  areas  with  historic  braided 
channels  (McKeman  in  litt.  1999).  These 
areas  consist  of  sand,  loam,  sandy  loam, 
or  gravelly  soils  (McKeman  1993, 
Braden  and  McKeman  2000)  that  are 
associated  with  alluvial  processes  (i.e., 
the  deposition  of  clay,  silt,  sand,  gravel, 
or  similar  material  by  running  water 
such  as  rivers  and  streams;  debris 


flows).  San  Bernardino  kangaroo  rats 
also  occupy  areas  where  sandy  soils  are 
at  least  partially  deposited  by  winds 
(e.g.,  northwest  of  the  Jumpa  Hills) 
(McKeman  1997).  These  soils  allow 
kangaroo  rats  to  dig  simple,  shallow 
burrow  systems  (McKeman  1997)  and 
typically  support  alluvial  sage  scmb  and 
chaparral  vegetation. 

Alluvial  sage  scmb  has  been 
described  as  a  variant  of  coastal  sage 
scmb  (Smith  1980)  and  is  also  referred 
to  as  Riversidean  alluvial  fan  scrub, 
alluvial  fan  sage  scrub,  cismontane 
alluvial  scrub,  alluvial  fan  scrub,  or  by 
Holland  (1986)  as  Riversidian  Alluvial 
Fan  Sage  Scrub.  Alluvial  scrub  is 
considered  a  distinct  and  rare  plant 
community  found  primarily  on  alluvial 
fans  and  flood  plains  along  the  southern 
bases  of  the  Transverse  Ranges  and 
portions  of  the  Peninsular  Ranges  in 
southem  Califomia  (CNDDB  1993).  This 
relatively  open  vegetation  type  is 
adapted  to  periodic  flooding  and 
erosion  (Hanes  et  al.  1989)  and  is 
comprised  of  an  assortment  of  drought- 
deciduous  shrubs  and  larger  evergreen 
woody  shrubs  characteristic  of  both 
coastal  sage  scrub  and  chaparral 
communities  (Smith  1980). 

Three  phases  of  alluvial  sage  scrub 
have  been  described:  pioneer, 
intermediate,  and  matvu«.  The  phases 
are  thought  to  correspond  to  factors 
such  as  flood  scour,  distance  from  flood 
channel,  time  since  last  catastrophic 
flood,  and  substrate  features  (Smith 
1980,  Hanes  et  al.  1989).  Under  natural 
conditions,  flood  waters  periodically 
break  out  of  the  main  river  channel  in 
a  complex  pattern,  resulting  in  a  braided 
appearance  to  the  flood  plain  and  a 
mosaic  of  vegetation  stages.  Pioneer  sage 
scrub,  the  earliest  phase,  is  subject  to 
frequent  hydrological  disturbance,  the 
sparse  vegetation  usually  renewed  by 
frequent  floods  (Smith  1980,  Hanes  et 
al.  1989).  The  intermediate  phase, 
which  typically  is  found  on  benches 
between  the  active  channel  and  matiue 
flood  plain  terraces,  is  subject  to 
periodic  flooding  at  longer  intervals. 
The  vegetation  of  early  and  intermediate 
stages  is  relatively  open,  and  supports 
the  highest  densities  of  the  San 
Bernardino  kangaroo  rat  (McKeman 
1997). 

The  latest,  or  mature,  phase  of  edluvial 
sage  scrub  is  rarely  affected  by  flooding 
and  supports  the  highest  plant  density 
(Smith  1980).  The  mature  terraces  and 
upland  areas  adjacent  to  them 
supporting  the  oldest  phase  of  sage 
scrub  provide  an  important  refugia  for 
San  Bernardino  kangaroo  rats  during 
flood  events.  Although  mature  areas  are 
generally  used  less  frequently  or 
occupied  at  lower  densities  than  those 
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supporting  earlier  phases,  these  areas 
are  critical  to  the  long-term  survival  of 
the  species  (i.e.,  prevent  extinction)  by 
providing  a  source  population  for  re- 
colonization  following  catastrophic 
flooding  events  in  which  kangaroo  rats 
inhabiting  lower  areas  of  the  flood  plain 
drown  (McKeman,  pers.  comm.  2000). 

Alluvial  scrub  vegetation  includes 
plant  species  that  are  often  associated 
with  coastal  sage  scrub,  chaparral,  or 
desert  transition  conununities.  Common 
plant  species  include:  Scalebroqm 
(Lepidospartum  squamatum),  California 
buckwheat  [Eriogonum  fasciculatum), 
wooly  yerba  santa  (Eriodictyon 
crassi folium),  hairy  yerba  santa 
(Eriodictyon  trichocalyx),  our  Lord's 
candle  (Yucca  whipplei),  sugar  bush 
(Rhus  ovata),  lemonadeberry  (Rhus 
integrifoha),  laurel  sumac  (Malosma 
laurina),  California  juniper  (Juniperus 
calif omicus],  mulefat  (Baccharis 
salicifoha),  showy  penstemon 
(Penstemon  spectabihs),  golden  aster 
(Heterotheca  villosa],  tall  buckwheat 
(Eriogonum  elongatum),  brittle  bush 
(Encelia  farinosa),  prickly  pear  and 
cholla  (Opuntia  spp.),  chamise 
(Adenostoma  fasciculatum),  holly-leaf 
cherry  (Prunus  ilicifolia),  oaks  (Quercus 
spp.),  white  sage  (Salvia  apiana),  and 
annual  forbs  (e.g.,  phacelia  (Phacelia 
spp.),  lupine  (Lupinus  spp.),  and 
popcorn  flower  (Plagiobothrys  spp.)), 
and  native  and  nonnative  grasses. 

Similar  to  other  subspecies  of 
Merriam's  kangaroo  rat,  the  San 
Bernardino  kangaroo  rat  prefers 
moderately  open  habitats  characterized 
by  low  shrub  canopy  cover  (McKeman 
1997).  However,  the  species  uses  areas 
of  denser  vegetation  (Braden  and 
McKeman  2000),  and  McKeman  (pers. 
comm.  2000)  stated  that  such  areas  are 
essential  to  San  Bernardino  kangaroo  rat 
conservation.  Research  conducted  by 
Braden  and  McKeman  (2000)  during 
1998  and  1999  demonstrated  that  areas 
with  late  phases  of  the  flood  plain 
vegetation,  such  as  mature  alluvial  fan 
sage  scrub  and  associated  coastal  sage 
scrub  and  chaparral,  including  some 
areas  of  moderate  to  dense  vegetation 
such  as  nonnative  grasslands,  are  at 
least  periodically  occupied  by  the 
species. 

A  study  of  San  Bernardino  kangaroo 
rats  conducted  by  Braden  and 
McKeman  (2000)  provided  additional 
new,  specific  data  about  the  species' 
habitat  characteristics.  Braden  and 
McKeman  determined:  (1)  Perennial 
cover  varies  from  0  to  100  percent,  (2) 
annual  cover  (primarily  nonnative 
grasses)  varies  from  0  to  70  percent,  (3) 
the  proportion  of  svuiace  fine  sands 
varies  from  0  to  100  percent,  (4)  surface 
cover  of  small  rock  fragments  varies 


from  0  to  90  percent,  and  (5)  surface 
cover  of  large  rock  fragments  varies  from 
0  to  51  percent.  The  San  Bemardino 
kangaroo  rat  has  also  been  documented 
in  areas  of  human  disturbance  not 
typically  associated  with  the  species, 
including  nonnative  grasslands 
separating  tracts  of  suitable  habitat, 
margins  of  orchards  and  out-of-use 
vineyards  (as  far  as  50  m  (150  feet)  from 
adjacent,  suitable  sage  scrub),  and  areas 
of  wildland/urban  interface  within  flood 
plains  or  terraces  and  adjacent  to 
occupied  habitat  (McKeman,  in  litt. 
2000). 

Areas  that  contain  low  densities  of 
San  Bemardino  kangaroo  rats  are 
important  for  dispersal,  genetic 
exchange,  colonization  of  newly 
suitable  habitat,  and  re-colonization  of 
areas  after  severe  storm  events.  The 
dynamic  natiire  of  the  fluvial  (river) 
habitat  leads  to  a  situation  where  not  all 
the  habitat  associated  with  alluvial 
processes  is  suitable  for  the  species  at 
any  point  in  time.  However,  areas 
generally  considered  unsuitable  habitat, 
such  as  out-of-production  vineyards  and 
margins  of  orchards,  can  and  do  develop 
into  suitable  habitat  for  the  species  by 
natural  processes  (McKeman,  pers. 
comm.  2000). 

Little  is  known  about  home  range 
size,  dispersed  distances,  or  other  spatial 
requirements  of  the  San  Bemardino 
kangaroo  rat.  However,  home  ranges  for 
the  Merriam's  kangaroo  rat  in  the  Palm 
Springs,  California,  area  average  0.33  ha 
(O.B  ac)  for  males  and  0.31  ha  (0.8  ac) 
for  females  (Behrends  et  al.  1986). 
Furthermore,  Blair  (1943)  reported 
much  larger  home  ranges  for  Merriam's 
kangaroo  rats  in  New  Mexico,  where 
home  ranges  averaged  1.7  ha  (4.1  ac)  for 
males  and  1.6  ha  (3.8  ac)  for  females. 
Space  requirements  for  the  San 
Bemardino  kangaroo  rat  likely  vary 
according  to  season,  age  and  sex  of 
animal,  food  availability,  and  other 
factors.  Although  outlying  areas  of  their 
home  ranges  may  overlap,  Dipodomys 
adults  actively  defend  small  core  areas 
near  their  bvurows  (Jones  1993).  Home 
range  overlap  between  males  and 
between  males  and  females  is  extensive, 
but  female-female  overlap  is  slight 
(Jones  1993).  The  degree  of  competition 
between  San  Bemardino  kangaroo  rats 
and  sympatric  (living  in  the  same 
geographical  area)  species  of  kangaroo 
rats  for  food  and  other  resources  is  not 
presently  known. 

Similar  to  other  kangaroo  rats,  the 
Merriam's  kangaroo  rat  is  generally 
granivorous  (feeds  on  seeds  and  grains) 
and  often  stores  large  quantities  of  seeds 
in  surface  caches  (Reichman  and  Price 
1993).  Green  vegetation  and  insects  are 
also  important  seasonal  food  sources. 


Insects,  when  available,  have  been 
docimiented  to  constitute  as  much  as  50 
percent  of  a  kangaroo  rat's  diet 
(Reichman  and  Price  1993). 

Wilson  et  al.  (1985)  reported  that 
compared  to  other  rodents,  Merriam's 
kangaroo  rat.  and  heteromyids  in 
general,  have  relatively  low 
reproductive  output.  Rainfall  and  the 
availability  of  food  have  been  cited  as 
factors  affecting  kangaroo  rat 
populations.  Droughts  lasting  more  than 
a  year  can  cause  rapid  declines  in 
population  numbers  after  seed  caches 
are  depleted  (Goldingay  et  al.  1997). 

Little  information  exists  on  the 
specific  types  and  local  abundances  of 
predators  that  feed  on  the  San 
Bemardino  kangaroo  rat.  Potential 
native  predators  include  the  common 
bam  owl  (Tyto  alba),  great  homed  owl 
(Bubo  virginianus),  long-eared  owl  (Asio 
otus),  gray  fox,  (Urocyon 
cinereoargenteus),  coyote  (Canis 
latrans),  long-tailed  weasel  (Mustela 
frenata),  bobcat  (Felis  rufus),  badger 
(Taxidea  taxus),  San  Diego  gopher 
snake  (Pituophis  melanoleucus 
annectens),  California  king  snake 
(Lampropeltis  getulus  calif omiae),  red 
diamond  rattlesnake  (Crotalus  ruber), 
and  southern  Pacific  rattlesnake 
(Crotalus  viridus).  Domestic  cats  (Felis 
cattus)  are  known  to  be  predators  of 
native  rodents  (Hubbs  1951,  George 
1974)  and  have  the  ability  to  reduce 
population  sizes  of  rodents  (Crooks  and 
Soule  1999).  Predation  of  San 
Bemardino  kangaroo  rats  by  domestic 
cats  has  been  documented  (McKeman, 
pers.  comm.,  1994).  Continued 
fragmentation  of  habitat  is  Ukely  to 
promote  higher  levels  of  predation  by 
native  animals  (Bolger  et  al.  1997)  and 
urban-associated  animals  (e.g.,  domestic 
cats,  opossums  (Didelphis  virginianus), 
and  striped  skunks  (Mephitis  mephitis)) 
as  the  interface  between  natural  habitat 
and  urban  areas  is  increased  (Churcher 
and  Lawton  1987). 

A  limited  amoimt  of  data  exists 
pertaining  to  population  dynamics  of 
the  San  Bemardino  kangaroo  rat. 
Information  is  not  currently  available  on 
several  aspects  of  the  species'  life 
history  such  as  feciuidity  (the  capacity 
of  an  organism  to  produce  offspring), 
survival,  population  age  and  sex 
structure,  intra-  and  interspecific 
competition,  and  causes  and  rates  of 
mortality.  With  respect  to  population 
density,  Braden  and  McKeman  (2000) 
documented  substantial  annual 
variation  on  a  trapping  grid  in  San 
Bemardino  Coimty,  where  densities 
ranged  from  2  to  26  animals  per  hectare 
(2.47  acre).  The  reasons  for  these  greatly 
disparate  values,  which  represent  the 
lowest  and  the  second  highest 


population  densities  recorded  during 
the  15-month  study,  are  unknown. 
These  fluctuations  bring  to  light  several 
important  aspects  of  the  species' 
distribution  and  life  history  which 
should  be  considered  when  identifying 
areas  essential  for  the  conservation  of 
the  species — (1)  A  low  population 
density  observed  in  an  area  at  one  point 
in  time  does  not  mean  the  area  is 
occupied  at  the  same  low  density  any 
other  month,  season,  or  year;  (2)  a  low 
population  density  is  not  an  indicator  of 
low  habitat  quality  or  low  overall  value 
of  the  land  for  the  conservation  of  the 
species;  (3)  an  abundance  of  San 
Bernardino  kangaroo  rats  can  decrease 
rapidly;  and  (4)  one  or  more  factors  (e.g., 
food  availability,  fecundity,  disease, 
predation,  genetics,  environment)  are 
strongly  influencing  the  species' 
population  dynamics  in  one  or  more 
areas.  High-amplitude,  high-frequency 
fluctuations  in  small,  isolated 
populations  make  them  extremely 
susceptible  to  local  extinction. 

Previous  Federal  Action 

The  San  Bemardino  kangaroo  rat  was 
designated  by  the  Service  as  a  category 
2  candidate  species  for  Federal  listing  as 
endangered  or  threatened  in  1991  (56 
FR  58804).  Category  2  comprised  taxa 
for  which  information  in  the  possession 
of  the  Service  indicated  that  proposing 
to  list  as  endangered  or  threatened  was 
possibly  appropriate,  but  for  which  data 
on  biological  vulnerability  and  threat(s) 
were  not  available  to  support  a 
proposed  rule.  Based  on  a  review  of 
status  and  distribution  of  the  San 
Bernardino  kangaroo  rat,  the  subspecies 
was  upgraded  to  a  category  1  candidate 
for  listing  in  1994  (59  FR  58982). 
Category  1  candidate  species  were  those 
species  for  which  the  Service  had 
sufficient  information  on  biological 
vulnerability  and  threat(s)  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species.  Upon  publication  of 
the  February  28,  1996,  Notice  of  Review 
(61  FR  7596),  the  Service  ceased  using 
category  designations  and  included  the 
San  Bemardino  kangaroo  rat  as  a 
candidate  species.  The  San  Bemardino 
kangaroo  rat  was  retained  as  a  candidate 
species  in  the  September  19,  1997, 
Notice  of  Review  (62  FR  49401). 

The  San  Bemardino  kangaroo  rat  was 
emergency  listed  as  endangered  on 
January  27,  1998;  concurrently,  a 
proposal  to  make  provisions  of  the 
emergency  listing  permanent  also  was 
published  (63  FR  3835  and  63  FR  3877). 
On  September  24,  1998,  we  published  a 
final  rule  determining  the  San 
Bemardino  kangaroo  rat  to  be  an 
endangered  species  (63  PR  51005). 


Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
designated  to  be  endangered  or 
threatened.  According  to  regulations  (50 
CFR  424.12(a)(1)),  designation  of  critical 
habitat  is  not  prudent  when  one  or  both 
of  the  following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  designation  for  the 
San  Bemardino  kangaroo  rat  was 
determined  not  to  be  pmdent  at  the  time 
of  listing  because  an  increase  in  the 
degree  of  threat  could  result  (63  FR 
51005).  As  detailed  in  the  emergency 
rule  listing  the  San  Bemardino  kangaroo 
rat  (63  FR  3840),  threats  of  intentional 
habitat  vandalism  or  destruction  (such 
as  disking  or  blading)  directed 
specifically  at  habitat  for  the  San 
Bemardino  kangaroo  rat  were 
documented.  As  indicated  in  the  final 
listing  rale  (63  FR  51005),  intentional 
destruction  of  areas  occupied  by  the  San 
Bemardino  kangaroo  rat  and  other  listed 
species  occurred  frequently  within 
range  of  the  species.  We  determined  that 
designation  of  critical  habitat,  including 
the  publication  of  maps  providing 
precise  locations,  would  bring 
unnecessary  attention  to  those  areas  of 
the  range  that  are  occupied  by  this 
species  and  would  encoiu^ge  acts  of 
vandalism  or  intentional  destruction  of 
habitat.  Moreover,  the  Service 
determined  that  the  designation  of 
critical  habitat  for  the  San  Bemardino 
kangaroo  rat  was  not  prudent  due  to  the 
lack  of  benefit  to  the  species. 

On  March  4,  1999,  the  Southwest 
Center  for  Biological  Diversity  and 
Christians  Caring  for  Creation  filed  a 
lawsuit  in  Northern  District  of 
California  Federal  Court  against  the 
Service  and  Secretary  of  the  Department 
of  the  Interior  for  failure  to  designate 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  and  six  other  federally 
listed  species.  A  settlement  agreement 
was  entered  into  on  November  3.  1999, 
in  which  we  would  publish  a  proposal 
to  withdraw  the  existing  "not  pmdent" 
critical  habitat  determination  and  make 
a  new  prudency  determination.  If 
designation  of  critical  habitat  for  the 
San  Bemardino  kangaroo  rat  was 
determined  to  be  prudent,  we  would 
publish  a  proposed  rule  critical  habitat 
designation  by  December  1 ,  2000. 


In  the  last  few  years,  a  series  of  court 
decisions  have  overtimied  Service 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (e.g., 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  inferior  113  F. 
3d  1121  (9th  Cfr.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  believe  that  designation  of 
critical  habitat  would  be  prudent  for  the 
San  Bemardino  kangaroo  rat. 

Due  to  the  small  number  of 
populations,  the  San  Bemardino 
kangaroo  rat  is  vulnerable  to  vandalism, 
or  other  disturbance.  As  we  indicated  in 
the  final  mle  (63  FR  51005).  we  are 
concerned  that  these  threats  might  be 
exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  locational  information. 
However,  at  this  time,  we  do  not  have 
site-specific  evidence  throughout  its 
range  documenting  the  taking, 
vandalism,  collection,  or  trade  of  the 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  substantially 
increase  the  degree  of  threat  to  this 
species  of  taking  or  other  human 
activity. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
pmdent  finding  is  warranted.  In  the 
case  of  this  species,  some  benefits  may 
exist  to  the  designation  of  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  While  a  critical  habitat 
designation  for  occupied  habitat  by  this 
species  likely  would  not  change  the 
section  7  consultation  outcome  because 
an  action  that  destroys  or  adversely 
modifies  such  critical  habitat  likely 
would  also  result  in  jeopardy  to  the 
species,  section  7  consultation  may  be 
triggered  in  a  few  instances  where 
critical  habitat  has  been  designated. 
Examples  could  include  ciurently 
unoccupied  habitat  that  may  become 
occupied  in  the  futiue  or  areas  that  have 
not  been  thoroughly  surveyed. 
Moreover,  we  acknowledged  in  the  final 
mle  (63  FR  51005)  that  critical  habitat 
designation,  in  some  situations,  may 
provide  limited  value  to  a  species  by 
identifying  areas  important  for  the 
conservation  of  the  species  and  calling 
attention  to  those  areas  in  special  need 
of  protection.  Designating  critical 
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habitat  may  also  convey  some 
educational  or  informationail  benefits  to 
the  species.  Therefore,  we  propose  that 
critical  habitat  is  prudent  for  the  San 
Bernardino  kangaroo  rat. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiires  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the.conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  resiUt  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  regulations  at  50  CFR 
402.02,  we  define  destruction  or  adverse 
modification  as  "*  *  *  the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featxues  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  residt  in  any 
regulatory  requirements  for  these 
actions. 

The  designation  of  critical  habitat 
does  not,  in  itself,  lead  to  the  recovery 
of  a  listed  species.  The  designation  of 
critical  habitat  does  not  create  a 
management  plan,  establish  a  preserve, 
reserve,  or  wilderness  area  where  no 
actions  are  allowed,  it  does  not  establish 
nimierical  population  goals,  prescribe 
specific  management  actions  (inside  or 


outside  of  critical  habitat),  or  directly 
affect  areas  not  designated  as  critical 
habitat. 

In  accordance  with  section  3{5)(C)  of 
the  Act,  not  all  areas  that  can  be 
occupied  by  a  species  will  be  designated 
critical  habitat.  Not  all  areas  containing 
one  or  more  of  the  primary  constituent 
elements  are  necessarily  essential  to  the 
conservation  of  a  threatened  or 
endangered  species.  Areas  that  may 
contain  one  or  more  of  the  primary 
constituent  elements  to  support  the  life 
cycle  requirements  of  the  San 
Bernardino  kangaroo  rat,  but  which  are 
not  included  in  proposed  critical 
habitat,  would  be  considered  under 
other  parts  of  the  Act  and/or  other 
conservation  laws  and  regulations. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known,  and  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  at  the  time  of 
listing  and  based  on  what  we  know  at 
the  time  of  the  designation.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  imder  court -ordered  deadlines, 
we  often  may  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  are  proposing  for 
designation  only  areas  currently  known 
to  be  essential.  Essential  areas  already 
contain  the  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  Within  the 
geographic  area  occupied  by  the  species, 
we  are  not  proposing  to  designate  areas 
that  do  not  now  have  the  primary 
constituent  elements  that  provide 
essential  life-cycle  requisites  of  the 
species,  as  defined  at  50  CFR  424.12(b). 
Moreover,  certain  known  populations  of 
the  San  Bernardino  kangaroo  rat  have 
not  been  proposed  as  critical  habitat. 
We  did  not  propose  critical  habitat  for 
small  scattered  populations  or  habitats 
which  were  in  areas  that  were  highly 
fragmented  by  vuban  and  agricultiual 
development  and/or  were  no  longer 
subject  to  hydrological  and 
geomorphological  processes  that  would 
naturally  maintain  alluvial  scrub 
vegetation.  The  areas  proposed  as 
critical  habitat  are  an  expansion  of  the 


known  locations  of  the  San  Bernardino 
kangaroo  rat  identified  in  the  final 
listing  rule  and  are  within  the  known 
geographical  area  for  this  species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Based  on  the  best 
available  scientific  and  commercial 
data,  there  is  no  foundation  upon  which 
to  make  a  determination  that  the 
conservation  needs  of  the  species 
require  designation  of  critical  habitat 
outside  of  occupied  areas,  so  we  have 
not  proposed  to  designate  critical 
habitat  in  areas  outside  the  geographic 
area  occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1.  1994  (59  FR  34271), 
provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  This  policy 
requires  Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  soiuces  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  jovunals,  conservation  plans 
developed  by  states  and  coimties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
impublished  materials  (i.e.,  gray 
literature). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
any  designation  of  critical  habitat  may 
not  include  all  of  the  habitat  areas  that 
may  eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  it  is 
important  to  understand  that  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1) 
and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  take 
prohibition,  as  determined  on  the  basis 
of  the  best  available  information  at  the 


time  of  the  action.  We  specifically 
anticipate  that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
units  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  San  Bernardino 
kangaroo  rat,  we  used  the  best  scientific 
and  commercial  data  available.  These 
data  included  research  and  survey 
observations  published  in  peer  reviewed 
articles;  regional  Geographic 
Information  System  (CIS)  coverages;  San 
Bernardino  County  Multiple  Species 
Habitat  Conservation  Program  (MSHCP) 
database;  the  University  of  California, 
Riverside,  species  database;  and  data 
from  reports  submitted  by  biologists 
holding  section  10(a)(1)(A)  recovery 
permits. 

Habitat  loss  and  firagmentation 
resiUted  in  blocks  of  habitat  occupied  by 
the  San  Bernardino  kangaroo  rat  that 
functioned  independently.  Lands  that 
support  the  remaining,  including 
remnant,  populations  are  essential  to 
the  conservation  of  the  species.  The 
protection  of  land  suppqrting  the  three 
largest  remaining  populations  of  the  San 
Bernardino  kangaroo  rat  is  not,  by  itself, 
sufficient  to  ensure  the  survival  and 
recovery  of  the  species  because  the 
status  of  these  populations  continues  to 
be  reduced  by  habitat  loss,  degradation, 
and  fragmentation  due  to  sand  and 
gravel  mining  operations,  flood  control 
projects,  water  conservation  activities, 
urban  development,  and  vandalism. 
Furthermore,  the  majority  of  animals  in 
these  populations  is  constrained  to  the 
flood  plains  where  they  are  susceptible 
to  extirpation  diu-ing  large-scale  flood 
events. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  and  protection.  These 


physical  and  biological  featiu^s,  as 
outlined  in  50  CFR  424.12,  include  but 
are  not  limited  to  the  following: 
— Space  for  individual  and  population 

growth,  and  for  normal  behavior; 
— Food,  water,  or  other  nutritional  or 

physiological  requirements; 
^Cover  or  shelter; 
— Sites  for  breeding,  reproduction,  or 

rearing  of  offspring; 
— Habitats  that  are  protected  fi-om 

disturbance  or  are  representative  of 

the  historical  geographical  and 

ecological  distributions  of  a  species. 

The  primary  constituent  elements  for 
the  San  Bernardino  kangaroo  rat  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  foraging,  reproducing,  rearing 
of  young,  intra-specific  communication, 
dispersal,  genetic  exchange,  or 
sheltering.  The  primary  constituent 
elements  are  foimd  in  areas  influenced 
by  historic  and/or  ciurent 
geomorphological  and  hydrological 
processes  and  areas  of  wind-blown  sand 
that  support  alluvial  sage  scrub 
vegetation  or  a  mosaic  of  alluvial  sage 
scrub  and  associated  vegetation  types 
(e.g.,  coastal  sage  scrub,  chaparral) 
within  San  Bernardino  and  Riverside 
coimties.  Primary  constituent  elements 
associated  with  the  biological  needs  of 
dispersal  are  also  foimd  in  areas  that 
provide  connectivity  or  linkage  between 
or  within  larger  core  areas,  including 
open  space  and  disturbed  areas 
containing  introduced  plant  species. 

Primary  constituent  elements  include: 

(1)  Dynamic  geomorphological  and 
hydrological  processes  typical  of  fluvial 
systems  within  the  historical  range  of 
the  animal,  i.e.,  areas  that  are  within 
active  and  historical  flood  regimes 
including  river,  creek,  stream,  and  wash 
charmels;  alluvial  fans;  flood  plains; 
flood-control  berms  and  lands  adjacent 
to  them;  flood  plain  benches  and 
terraces;  and  historic  braided  channels; 

(2)  Historical  and  ciurent  alluvial 
processes  within  the  historical  range  of 
the  animal; 

(3)  Alluvial  sage  scrub  and  associated 
vegetation,  such  as  coastal  sage  scrub 
and  chamise  chaparral.  Common  plant 
species  include:  Scalebroom 
(Lepidospartum  squamatum),  California 
buckwheat  [Eriogonum  fasciculatum), 
yerba  santa  (Eriodictyon  spp.,  our  Lord's 
candle  [Yucca  whipplei),  sugar  bush 
[Rhus  ovata),  lemonadeberry  (Rhus 
integri folia),  laurel  sumac  (Malosma 
laurina),  California  juniper  (Juniperus 
calif  amicus),  mulefat  (Baccharis 
salicifolia),  showy  penstemon 
(Penstemon  spectabilis),  golden  aster 
(Heterotheca  villosa),  tall  buckwheat 
(Eriogonum  elongatum),  prickly  pear 


and  choUa  (Opuntia  spp.),  chamise 
(Adenostoma  fasciculatum),  popcorn 
flower  [Plagiobothrys  spp.),  and  native 
and  nonnative  grasses. 

(4)  Sand,  loam,  or  sandy  loam  soils 
within  the  historical  range  of  the 
animal; 

(5)  Upland  areas  that  may  provide 
refugia  from  environmental  or 
demographic  stochastic  and 
catastrophic  events;  and, 

(6)  Moderate  to  low  degree  of  human 
disturbance  to  habitat  within  the 
species'  historical  range,  i.e.,  lands 
within  or  inunediately  adjacent  to  flood 
plain  terraces  that  have  suitable  habitat 
for  the  species  and  areas  within  50  m 
(150  ft)  of  currentiy  suitable  San 
Bernardino  kangaroo  rat  habitat,  such  as 
agricultural  lands  that  are  not  disked 
annually,  out-of-production  vineyards, 
margins  of  orchards,  areas  of  active  or 
inactive  industrial  or  resource 
extraction  activities,  and  urban/ 
wildland  interfaces. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  identifying  areas  essential  to  the 
conservation  of  the  species,  we  used 
data  regarding  the  habitat  elements 
essential  to  the  species,  including 
vegetation  types,  hydrology,  elevation, 
topography,  and  soil  type  and  texture. 
We  identified  suitable  and  necessary 
habitat  components  within  the  species' 
current  and  historic  range,  and 
examined  the  degree  of  existing 
urbanization  and  other  forms  of 
anthropogenic  habitat  disturbance, 
excluding  those  areas  in  which 
development  has  permanently 
precluded  occupation  by  the  species. 

To  identify  critical  habitat  units,  we 
first  evaluated  those  lands  containing 
essential  habitat  to  determine  if  these 
lands  were  covered  by  any  HCPs  or 
other  special  management  plans  that 
provided  protection  and  management 
for  the  San  Bernardino  kangaroo  rat.  We 
determined  that  none  of  these  lands  are 
covered  by  an  approved  HCP  or  other 
special  management  plan  covering  the 
San  Bernardino  kangaroo  rat.  We  then 
evaluated  those  areas  where  ongoing 
habitat  conservation  planning  efforts 
have  resulted  in  the  preparation  of 
biological  analyses  that  identify  habitat 
important  for  the  conservation  of  the 
San  Bernardino  kangaroo  rat.  These 
include  the  proposed  Western  Riverside 
County  MSHCP  and  the  proposed  San 
Bernardino  Valley-Wide  MSHCP.  We 
used  those  biological  analyses  in 
concert  with  data  regarding  (1)  known 
San  Bernardino  kangaroo  rat 
occurrences,  (2)  alluvial  fan  sage  scrub 
and  associated  vegetation,  (3) 
geomorphology,  and  (4)  connectivity 
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corridors  between  San  Bernardino 
kangaroo  rat  populations  to  identify 
those  lands  that  are  essential  for  the 
conservation  of  the  species  within  the 
respective  planning  area  boundaries. 
Finally,  we  evaluated  other  lands  for 
their  conservation  value  for  the  San 
Bernardino  kangaroo  rat.  Using  similar 
methodology  and  data,  we  delimited  a 
study  area  by  selecting  geographic 
boimdaries  based  on  the  four  factors 
described  above.  We  determined 
conservation  value  based  on  the 
presence  of,  or  proximity  to,  extant  San 
Bernardino  kangaroo  rat  populations 
and/ or  alluvial  fan  sage  scrub  and 
associated  vegetation,  siurounding  land- 
uses,  and  the  potential  to  allow 
dispersal  of  the  species  between 
occupied  areas. 

Proposed  critical  habitat  for  the  San 
Bernardino  kangaroo  rat  was  delineated 
based  on  interpretation  of  the  multiple 
sources  available  during  the  preparation 
of  this  proposed  rule,  including  aerial 
photography  at  a  scale  of  1:24,000 
(comparable  to  the  scale  of  a  7.5  minute 
U.S.  Geological  Survey  Quadrangle 
topographic  map),  current  (2000)  aerial 
photography  prints,  and  projects 
authorized  for  take  through  section  7 
consultations.  These  lands  were  divided 
into  specific  map  units,  i.e.,  critical 
habitat  units.  For  the  purpose  of  this 
proposal,  these  units  have  been 
described  using  primarily  UTM  North 
American  Datmn  of  1927  (NAD  27) 
derived  from  a  1-ha  (2.47-ac)  grid  that 
approximated  the  boundaries  delineated 
from  the  digital  aerial  photography. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  avoid 
development,  such  as  urbanized  areas 
(e.g.,  cities)  and  similar  lands  that  are 
not  critical  habitat.  However,  the 
minimvmi  mapping  unit  that  we  used  to 
approximate  our  delineation  of  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  did  not  allow  us  to  exclude  all 
developed  areas  not  likely  to  contain  the 
primary  constituent  elements  essential 
for  conservation  of  the  San  Bernardino 
kangaroo  rat.  Existing  features  and 
struct\u-es  within  the  boimdaries  of  the 
mapped  units,  such  as  buildings,  roads, 
railroads,  airports,  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas  will  not  contain  one  or  more  of  the 
primary  constituent  elements. 
Therefore,  Federal  actions  limited  to 
those  areas  would  not  trigger  a  section 
7  consultation  imless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat.  In 


summary,  the  critical  habitat  areas 
described  below  constitute  our  best 
assessment  of  areas  needed  for  the  long- 
term  survival  and  conservation  of  the 
species. 

We  considered  several  qualitative 
criteria  in  the  selection  and  proposal  of 
specific  areas,  or  units,  for  San 
Bernardino  kangaroo  rat  critical  habitat, 
including: 

(1)  Occupation  by  the  San  Bernardino 
kang£iroo  rat.  We  identified  six  areas 
that  support  popuJations  of  the  San 
Bernardino  kangaroo  rat  that  we 
consider  essential  to  the  conservation  of 
this  species.  Not  all  known  populations 
of  the  San  Bernardino  kangaroo  rat  or 
suitable  habitats  have  been  proposed  as 
critical  habitat.  The  probability  that  all 
or  most  of  the  remaining  occurrences  of 
an  endangered  species  will  be  lost  to 
environmental  or  demographic 
stochasticity  increases  as  the  nimiber  of 
populations  within  the  range  of  the 
species  decreases.  Only  six  relatively 
small  and  isolated  populations  remain; 
three  {i.e.,  Etiwanda,  Reche  Canyon,  and 
Jiuiipa  Hills)  of  which  are  so  limited  in 
abimdance  and  distribution  that 
extirpation  is  reasonably  certain  without 
immediate  protection  and  conservation. 
Small,  isolated  populations  have  a  high 
probability  of  extinction  because  they 
are  susceptible  to  stochastic  (i.e., 
random,  naturally  occiuring)  events 
such  as  inbreeding,  the  loss  of  genetic 
variation,  high  variability  in  age  and  sex 
ratios,  and  catastrophes  such  as  floods, 
droughts,  or  disease  epidemics  (Lande 
1988,  Saccheri  et  al.  1998),  and  isolation 
precludes  immigration  and/or  re- 
colonization.  These  populations 
continue  to  be  reduced  by  habitat  loss, 
degradation,  and  fragmentation  owing  to 
sand  and  gravel  mining  operations, 
flood  control  projects,  water 
conservation  activities,  luban 
development,  and  vandalism. 
Furthermore,  the  majority  of  animals  in 
these  populations  occur  in  the  flood 
plains  that  are  highly  susceptible  to 
extirpation  during  large-scale  flood 
events.  As  a  result,  areas  proposed  as 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  must  be  protected  and 
managed  to  increase  the  probability  that 
environmental  or  demographic 
stochasticity  will  not  result  in  the 
extinction  of  the  species. 

(2)  The  state  of  natiu^  processes  that 
rejuvenate  and  maintain  suitable 
habitat.  Normal  periodic  flooding  scours 
the  terrain,  removes  vegetation,  and 
deposits  debris  and  soil  (e.g.,  sand)  to 


regenerate  favorable  conditions.  Because 
the  species  appears  to  be  adapted  to 
more  open  habitat  types  (e.g.,  higher 
population  densities  in  open-  versus 
closed-canopy  shrub  communities),  the 
more  open  state  promoted  by  periodic 
flooding  is  essential  for  the  conservation 
of  this  animal. 

(3)  The  presence  of  lemds  that 
function  as  upland  refugia.  The  majority 
of  the  remaining  populations  of  San 
Bernardino  kangaroo  rats  are 
constrained  to  flood  plains,  where  they 
are  susceptible  to  extirpation  during 
large-scale  flood  events.  Occupied 
upland  refugia  areas  may  act  as 
population  soiu'ces  for  natural  re- 
colonization,  thereby  decreasing  the 
probability  of  extinction  of  the  species. 

(4)  The  proximity  of  the  area  to  large 
tracts  of  undeveloped  land  that  are 
important  for  population  expansion, 
upland*refugia,  coimectivity,  providing 
buffers  from  development,  perpetuation 
of  ecosystem  processes,  and 
maintenance  of  a  dynamic  mosaic  of 
vegetation.  In  addition,  large  tracts  of 
land  that  allow  for  the  existence  of 
naturally  functioning  ecosystems  with 
an  array  of  native  predators  decrease  the 
probability  of  predation  by  urban- 
associated  animals  such  as  domestic 
cats,  which  are  known  predators  of  the 
San  Bernardino  kangaroo  rat. 

Proposed  Critical  Habitat  Designation 

The  approximate  area  encompassing 
proposed  critical  habitat  by  coimty  and 
land  ownership  is  shown  in  Table  1 . 
Proposed  critical  habitat  encompasses 
habitat  throughout  the  species' 
remaining  range  in  Riverside  and  San 
Bernardino  coimties,  California.  Lands 
proposed  are  under  Tribal,  private, 
State,  and  Federal  ownership,  with 
Federal  lands  including  lands  managed 
by  the  U.S.  Forest  Service,  Bureau  of 
Land  Management,  and  Department  of 
Defense.  Six  critical  habitat  units  have 
been  delineated.  At  the  time  of  listing, 
we  identified  the  Santa  Ana  River,  Lytle 
and  Cajon  washes,  and  San  Jacinto  River 
as  containing  the  largest  extant 
concentrations  of  San  Bernardino 
kangaroo  rats  and  blocks  of  suitable 
habitat.  These  three  areas  continue  to 
support  important  concentrations  San 
Bernardino  kangaroo  rat  and  are  the 
major  strongholds  of  this  species  within 
its  geographical  range.  A  brief 
description  of  each  unit,  and  reasons  for 
proposing  it  as  critical  habitat,  are 
presented  below. 


Table  1  .—Approximate  Proposed  Critical  Habitat  Area  (ha  (ac))  by  County  and  Land  Ownership- 
Reflect  THE  Total  Area  Within  Critical  Habitat  Unit  Boundaries 


rSTIMATES 


County 

Federal  * 

Local/state 

Private 

Tribal 

Total 

San  Bernardino 

1,501  ha  

0  ha 

16,690  ha 

0  ha 

18,191  ha. 
(44.951  ac). 
4,232  ha 
(10,457  ac). 

Riverside 

(3,710  ac)  

223  ha 

(Oac)  

0.8  ha 

(41,241  ac)  

3,543  ha 

(0  ac)  

465  ha 

(550  ac)  

(2ac)  

(8,756  ac)  

(1,149  ac)  

Total 

1.724  ha 

0.8  ha 

20,233  ha 

465  ha 

22,423  ha. 
(55,408  ac). 

(4,260  ac)  

(2  ac)  

(49,997  ac)  

(1,149  ac)  

•  Federal  lands  include  Bureau  of  Land  Management,  Department  of  Defense,  and  National  Forest. 


Critical  Habitat  Unit  1:  Santa  Ana  River 

The  area  proposed  for  critical  habitat 
within  the  Santa  Ana  River  watershed  is 
4,886  ha  (12,074  ac).  At  the  time  of  the 
final  rule,  we  identified  approximately 
2,813  ha  (6,949  ac)  of  suitable  and 
occupied  San  Bernardino  kangaroo  rat 
habitat  within  the  Santa  Ana  River  flood 
plain.  Braden  and  McKeman  (2000) 
provided  new  information  about  the 
range  and  habitat  affinities,  including 
alluvial  soils  and  vegetative  cover,  of 
the  San  Bernardino  kangaroo  rat,  which 
indicate  that  the  habitat  used  within  the 
flood  plain  is  larger  than  previously 
thought.  Therefore,  we  have  identified 
new  areas  of  occupation  and  lands  that 
are  essential  for  maintaining  habitat 
connectivity  that  were  not  described  in 
the  final  rule.  Unit  1  includes  a  section 
of  Mill  Creek  (not  discussed  in  the  final 
rule)  because  of  its  contribution  to  the 
fluvial  dynamics  of  the  Santa  Ana  River 
flood  plain,  which  is  particularly 
important  since  the  construction  of  the 
Seven  Oaks  Dam.  In  the  final  rule,  only 
8  ha  (20  ac)  along  City  Creek  were 
identified  as  occupied.  Is  the  proposed 
critical  habitat.  Unit  1  encompasses 
occupied  habitat  along  City  Creek. 

Unit  1 ,  located  in  San  Bernardino 
Coimty,  includes  the  Santa  Ana  River 
and  portions  of  City,  Plunge,  Mill,  and 
San  Timoteo  creeks.  Bounded  by  Seven 
Oaks  Dam  to  the  northeast,  the  area 
includes  San  Bernardino  National 
Forest  lands  and  portions  of  the  cities  of 
San  Bernardino,  Redlands,  Highland, 
and  Colton.  Although  Seven  Oaks  Dam 
impedes  sediment  transport  and  reduces 
the  magnitude,  frequency,  and  extent  of 
flood  events,  the  system  still  retains 
partial  fluvial  dynamics  because 
contributions  from  Mill  Creek  are  not 
impeded  by  a  dam  or  debris  basin. 

A  large  tract  of  undeveloped  land  in 
San  Bernardino  National  Forest  is 
partially  within  and  adjacent  to  the 
northern  and  eastern  portions  of  this 
critical  habitat  imit.  In  addition.  Unit  1 
contains  upland  refugia  and  tributaries 
(i.e.,  City,  Plunge,  and  San  Timoteo 
creeks)  that  are  occupied  by  the  species, 
active  hydrological  channels,  flood 


plain  terraces,  and  areas  of  habitat 
immediately  adjacent  to  flood  plain 
terraces. 

Unit  1  contains  the  Woolly-Star 
Preservation  Area  (WSPA),  a  section  of 
the  flood  plain  downstream  of  Seven 
Oaks  Dam  that  was  preserved  by  the 
flood  control  districts  of  Orange, 
Riverside,  and  San  Bernardino  counties. 
The  WSPA  was  established  in  1988  by 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  in  an  attempt  to  minimize  the 
effects  of  Seven  Oaks  Dam  on  the 
federally  endangered  Santa  Ana  River 
woolly-star  (Eriastrum  densifolium  ssp. 
sanctorum)  along  the  Santa  Ana  River. 
Approximately  309  hectares  (764  acres) 
of  alluvial  fan  scrub  in  the  wash  near 
the  low-flow  channel  of  the  river  were 
designated  for  preservation  as 
mitigation  because  these  sections  of  the 
wash  were  thought  to  have  the  highest 
potential  to  maintain  the  hydrology 
necessary  for  the  p>eriodic  regeneration 
of  early  phases  of  alluvial  fan  sage 
scrub.  Approximately  80  ha  (200  ac)  of 
the  WSPA  appear  to  be  habitat  for  the 
San  Bernardino  kangaroo  rat  (Service 
unpub.  CIS  maps,  1997). 

We  are  now  coordinating  with  the 
Bureau  of  Land  Management,  Corps, 
San  Bernardino  Valley  Conservation 
District,  Sun  West  Materials, 
Robertson's  Ready  Mix,  and  other  local 
interests  in  an  attempt  to  establish  the 
Santa  Ana  River  Wash  Conservation 
Area.  The  objective  of  these  discussions 
is  to  consolidate  a  large  block  of  alluvial 
fan  scrub  occupied  by  three  federally 
endangered  species,  the  San  Bernardino 
kangaroo  rat,  Santa  Ana  River  woolly- 
star,  and  slender-homed  spineflower 
(Dodecahema  leptoceras);  and  one 
federally  threatened  species,  the  coastal 
California  gnatcatcher  (PoUoptila 
califomica  califomica).  The  area  is 
envisioned  to  include  an  Area  of  Critical 
Environmental  Concern  or  ACEC  (see 
below)  and  the  Corps'  mitigation  lands 
for  the  Santa  Ana  River  woolly-star  (i.e., 
WSPA).  This  cooperative  agreement 
would  reconfigure  and  consolidate  sand 
and  gravel  mining  operations  in  this 
unit  to  reduce  adverse  effects  to  these 


listed  species  and  remaining  alluvial  fan 
scrub  communities. 

In  1994,  the  Bureau  of  Land 
Management  designated  three  parcels  in 
the  Santa  Ana  River,  a  total  of  304  ha 
(760  ac),  as  an  ACEC.  The  primary  goal 
in  designation  was  to  protect  and 
enhance  the  habitat  of  federally  listed 
plant  species  occurring  in  the  area  while 
providing  for  the  administration  of 
existing  valid  rights.  Although  the 
establishment  of  this  ACEC  was 
important  in  regard  to  conservation  of 
sensitive  species  and  communities  in 
this  area,  the  administration  of  valid 
existing  rights  conflicts  with  the  Bureau 
of  Land  Management's  conservation 
abilities.  Existing  rights  include  a 
withdrawal  of  Federal  lands  for  water 
conservation  through  an  act  of  Congress 
on  February  20.  1909  (Public.  No.  248). 
The  entire  ACEC  is  included  in  this 
withdrawn  land  and  may  be  used  for 
water  conservation  measures  such  as  the 
construction  of  percolation  basins. 
These  lands  are  not  managed 
specifically  for  the  San  Bernardino 
kangaroo  rat. 

Critical  Habitat  Unit  2:  Lytle  and  Cajon 
Creeks 

Unit  2.  which  encompasses 
approximately  3.845  ha  (20,621  ac)  in 
San  Bernardino  County  and  includes 
the  northern  extent  of  this  species' 
remaining  distribution,  contains  habitat 
along  and  between  Lytle  and  Cajon 
Creeks  from  the  point  that  the  creeks 
emanate  from  canyons  within  San 
Bernardino  National  Forest  to  flood 
control  chaimels  downstream.  Unit  2 
includes  alluvial  fans,  flood  plain 
terraces,  and  historic  braided  river 
channels.  Alluvial  sage  scrub  and  other 
vegetation  types  that  provide  habitat  for 
San  Bernardino  kangaroo  rat  occur  on 
terraces  and  adjacent  areas  with  sandy 
soils.  Unit  2  includes  Glen  Helen 
Regional  Park  and  portions  of  Muscoy. 

McKeman  (in  lift.  1999)  provided  new 
information  about  the  historic 
distribution,  range,  habitat  affinities, 
and  evidence  of  historic  and  current 
occupation  by  the  San  Bernardino 
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kangaroo  rat  in  the  western  portion  of 
this  unit.  At  the  time  of  listing,  the 
Lytle-Cajon  area  was  thought  to  contain 
approximately  3,280  ha  (8,107  ac)  of 
occupied  habitat.  Since  the  time  of 
listing,  a  large  historical  fluvial  breakout 
zone  extending  southwest  from  Lytle 
Creek  and  including  the  Etiwanda  Fan 
(see  Unit  4)  has  been  recognized  and 
data  have  been  collected  indicating  that 
the  species  occupies  a  wider  range  of 
alluvial  soils  and  vegetative  cover  than 
previously  knowm  (McKeman  in  litt. 
1999).  These  areas  are  essential  because 
of  the  presence  of  major  populations  of 
the  species  and  habitat  connectivity. 

The  hydro-geomorphological 
processes  that  apparently  rejuvenate 
and  maintain  the  dynamic  mosaic  of 
alluvial  fan  sage  scrub  are  still  largely 
intact  in  Ljrtle  and  Cajon  Creeks  [i.e., 
stream  flows  are  not  impeded  by  dams 
or  debris  basins),  and  the  remaining 
habitat  allows  dispersal  between  these 
two  drainages,  which  is  important  for 
genetic  exchange.  Unit  2  is  adjacent  to 
large  tracts  of  undeveloped  land  and 
contains  upland  areas  occupied  by  the 
species. 

The  CalMat  conservation  bank  was 
established  in  1996  and  1997  to  help 
conserve  populations  of  24  species 
associated  with  alluvial  fan  scrub, 
including  the  Santa  Ana  River  woolly- 
star,  San  Bernardino  kangaroo  rat,  and 
coastal  California  gnatcatcher  in  the 
Cajon  Creek  area.  This  conservation 
bank  comprises  approximately  244  ha 
(610  ac).  We  are  working  to  ensure  that 
lands  within  this  conservation  bank  are 
purchased  by  the  year  2006,  when 
interim  protection  under  a  10- year 
conservation  easement  ends.  Such  a 
piut:hase  would  contribute  to  the 
protection  of  more  than  560  ha  (1400  ac) 
in  this  area  when  combined  with  the 
CalMat  preservation  area  and  mitigation 
lands  for  the  development  of  the  County 
of  San  Bernardino  Sheriffs  training 
facility.  These  lands  could  form  the 
nucleus  for  a  larger  reserve  to  protect 
the  San  Bernardino  kangaroo  rat  and 
other  listed  species  in  this  area. 

Critical  Habitat  Unit  3:  San  Jacinto 
River-Bautista  Creek 

Unit  3  encompasses  approximately 
4,089  ha  (10,104  ac)  in  Riverside  County 
and  includes  portions  of  San  Bernardino 
National  Forest,  Soboba  Reservation, 
Bautista  Creek,  and  areas  along  the  San 
Jacinto  River  in  the  vicinity  of  San 
Jacinto,  Hemet,  and  Valle  Vista.  This 
unit,  which  represents  the  southern 
extent  of  the  known  distribution  of  the 
species,  is  adjacent  to  San  Bernardino 
National  Forest  and  contains  occupied 
upland  refugia. 


The  species  is  primarily  restricted  to 
a  channelized  flood  plain,  but  occupies 
areas  outside  flood  control  berms  and 
westward  along  the  river  into  the  San 
Jacinto  Valley  and  foothills  of  the 
Badlands.  All  lands  within  Riverside 
County  proposed  for  designation  as  San 
Bernardino  kangaroo  rat  critical  habitat 
are  within  the  planning  area  of  the 
Western  Riverside  MSHCP. 

At  the  time  of  listing,  we  identified 
approximately  547  ha  (1,352  ac)  of 
suitable  and  occupied  San  Bernardino 
kangaroo  rat  habitat  within  the  Santa 
Jacinto  River  flood  plain.  Additional 
areas  along  the  San  Jacinto  River  have 
been  identified  as  essential  for  the 
conservation  of  the  San  Bernardino 
kangaroo  rat  based  on  additional 
information  on  occupied  areas,  better 
understanding  of  the  habitat  needs  and 
vegetation  types,  need  for  habitat 
connectivity,  and  maintenance  of 
hydrological  conditions.  New 
information  indicates  that  the  habitat 
occupied  within  the  flood  plain  by  the 
San  Bernardino  kangaroo  rat  is  larger 
than  previously  thought  (McKeman,  in 
litt.  1999,  Braden  and  McKeman  2000), 
and  includes  areas  of  higher  vegetation 
density.  We  have  also  received 
additional  information  on  the 
distribution  of  the  subspecies  within  the 
watershed  (e.g.,  Bautista  Creek),  and  are 
including  areas  essential  for 
maintaining  habitat  connectivity  along 
the  flood  plain.  This  additional 
information  further  supports  the 
identification  of  this  cirea  as  a  major 
concentration  of  San  Bemardino 
kangaroo  rat  in  the  final  listing  rule  and 
the  importance  of  this  area  for  the  long- 
term  conservation  for  this  species. 

Critical  Habitat  Unit  4:  Etiwanda 
Alluvial  Fan  and  Wash 

Unit  4,  which  encompasses 
approximately  3,845  ha  (9,502  ac),  is 
located  in  western  Sem  Bemardino 
Coimty  and  represents  the  approximate 
westernmost  extent  of  the  known  range 
of  the  San  Bemardino  kangaroo  rat. 
Within  the  northern  boiuidary  of  the 
unit  are  portions  of  San  Bemardino 
National  Forest.  Unit  4  includes  lands 
within  and  between  the  active 
hydrological  channels  of  Deer,  Day, 
Etiwanda,  and  San  Sevaine  creeks.  A 
large  alluvial  fan,  flood  plciins,  and 
terraces  occur  throughout  the  unit.  Soils 
are  primarily  sandy  or  sandy  loam  and 
support  alluvial  fan  sage  scrub.  Unit  4 
includes  portions  of  the  cities  of  Rancho 
Cucamonga,  Fontana,  Rialto,  and 
Ontario;  and  the  314-ha  (760-ac)  North 
Etiwanda  Preserve. 

McKeman  (in  litt.  1999)  provided  new 
information  about  the  historic 
distribution,  range,  habitat  affinities, 


and  evidence  of  historic  and  current 
occupation  by  the  San  Bemardino 
kangaroo  rat  along  the  western  half  of 
the  Lytle  Creek  Fan,  including  the 
Etiwanda  Fan  and  Wash.  The  Etiwanda 
area  was  thought  to  contain 
approximately  2  ha  (5  ac)  of  occupied 
habitat  for  the  species  at  the  time  of 
listing.  Since  then,  a  large  historical 
fluvial  breakout  zone  in  southwestern 
San  Bernardino  County,  extending 
southwest  from  Lytle  Creek  and 
including  the  Etiwanda  Fan,  has  been 
recognized,  research  has  verified 
occupation,  museum  specimens  that 
were  collected  in  the  area  have  been 
conclusively  identified  as  the  San 
Bemardino  kangaroo  rat,  and  data  have 
been  collected  indicating  that  the 
species  occupies  a  wider  range  of 
alluvial  soils  and  vegetative  cover 
(McKeman  in  litt.  1999). 

Proposed  lands  contain  a  remnant 
population  of  the  species  and  upland 
refugia  from  catastrophic  flooding. 
Neither  dams  nor  debris  basins  exist  at 
the  mouths  of  East  Etiwanda  and  San 
Sevaine  creeks,  enabling  natural  fluvial 
processes  to  maintain  favorable  habitat 
conditions  on  the  upper  alliivial  fan  and 
in  other  portions  of  the  critical  habitat 
unit.  McKeman  (in  litt.  1999)  states  that 
areas  within  historic  flood  regimes 
(such  as  western  Lytle  Creek  fan 
including  the  Etiwanda  wash)  should  be 
given  equal  priority  as  the  major 
population  areas  of  the  Santa  Ana  River 
and  Cajon  Wash.  Additional  areas  along 
the  Etiwanda  Alluvial  Fan  and  Wash 
have  been  identified  as  essential  for  the 
conservation  of  the  San  Bemardino 
kangaroo  rat  based  on  additional 
information  on  occupied  areas,  better 
imderstanding  of  the  habitat  needs  and 
vegetation  types,  need  for  habitat 
connectivity,  emd  maintenance  of 
hydrological  conditions. 

Critical  Habitat  Unit  5:  Reche  Canyon 

Unit  5  encompasses  approximately 
129  ha  (319  ac)  in  and  around  Reche 
Canyon  in  San  Bemardino  County  and 
is  directly  south  of  and  nearly  adjacent 
to  Unit  1.  Reche  Canyon,  the  type 
locality  for  the  San  Bemardino  kangaroo 
rat  (the  geographic  location  from  which 
a  type  specimen  was  collected),  still 
contains  occupied  habitat  for  the 
species,  including  active  waterways, 
flood  plain  terraces,  and  sage  scrub.  In 
the  final  rule,  we  estimated  that  2  ha  (5 
ac)  of  habitat  were  occupied  by  the  San 
Bemardino  kangaroo  rat  in  this  area. 
The  proposed  critical  habitat  includes 
an  additional  127  ha  (314  ac)  of  habitat, 
encompassing  known  occupied  areas 
and  additional  areas  within  Reche 
Canyon  based  on  a  better  understanding 
of  the  habitat  needs  and  vegetation 


types  and  maintenance  of  hydrological 
conditions  needed  to  sustain  alluvial 
scmb  vegetation. 

Unit  5  supports  a  remnant  population 
of  the  San  Bemardino  kangaroo  rat,  and 
contains  lands  that  function  as  refugia 
for  the  species.  Potential  exists  for 
species  expansion  into  the  Badlands, 
which  could  reconnect  this  population 
with  that  of  Unit  3  (San  Jacinto). 

Critical  Habitat  Unit  6:  furupa  Hills- 
South  Bloomington 

Unit  6  encompasses  approximately 
1,128  ha  (2788  ac),  and  includes  the 
Jurupa  Hills  and  area  eastward  to  and 
including  the  south  portion  of  the  city 
of  Bloomington.  The  majority  of  Unit  6 
is  located  in  San  Bemardino  County 
(985  ha  (2,435  ac)),  with  a  small  portion 
(143  ha  (353  ac))  occurring  in  northern 
Riverside  County. 

In  the  final  nde,  we  estimated  that 
less  than  1  ha  (2  ac)  of  habitat  in  this 
area  was  occupied  by  the  San 
Bemardino  kangaroo.  Unit  6  includes  an 
additional  1,127  ha  (2,786  ac)  of  habitat 
and  encompasses  areas  essential  for 
connectivity,  which  are  necessary  for 
dispersal. 

Unit  6  is  imique  among  the  critical 
habitat  units  for  this  species,  containing 
the  last  known  example  of  remaining 
occupied  habitat  where  sandy  soils 
appear  to  be  at  least  partially  deposited 
by  winds.  In  addition,  the  unit  is 
completely  outside  of  a  flood  plain, 
making  it  the  only  critical  habitat  unit 
for  this  species  not  at  risk  of 
catastrophic  flooding. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  die 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 


codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
Likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  or  critical  habitat  is  designated, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
diuing  consultation  that  can  be 
implemented  in  a  maiuier  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  woidd  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regidations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 


We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  San  Bemardino  kangaroo  rat 
or  its  critical  habitat  will  require  section 
7  consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (e.g..  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  Federal 
Emergency  Management  Agency)  will 
also  continue  to  be  subject  to  the  section 
7  considtation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regidation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  San 
Bemardino  kangaroo  rat  is  appreciably 
reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Any  activity  that  results  in 
changes  in  the  hydrology  of  the  unit, 
including  activities  associated  with 
flood  control  structures  and  operations; 
construction  of  levees,  berms,  and 
concrete  channels:  flooding;  sediment, 
sand,  or  gravel  removal,  transfer,  or 
deposition;  grading;  excavation;  and 
construction  or  modification  of  bridges; 

(2)  Any  activity  that  results  in 
development  or  alteration  of  the 
landscape  within  or  immediately 
adjacent  to  fluvial  systems,  including 
water  diversion,  reclamation,  and 
recharge  activities;  agricidtural 
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activities;  urban  and  industrial 
development;  water  conservation 
activities;  off-road  activity;  and 
mechanized  land  clearing  or  disking; 

(3)  Any  activity  that  results  in 
changes  to  the  water  quality  or  quantity 
to  an  extent  that  habitat  becomes 
unsuitable  to  support  the  San 
Bernardino  kangaroo  rat; 

(4)  Any  activity  that  could  lead  to  the 
introduction,  expansion,  or  increased 
density  of  exotic  plant  or  animal 
species,  urban-associated  domestic 
animals  (e.g.,  cats),  or  livestock  into  San 
Bernardino  kangaroo  rat  habitat; 

(5)  Any  activity  that  results  in 
appreciable  detrimental  changes  to  the 
density  or  diversity  of  plant  or  animal 
populations  in  San  Bernardino  kangaroo 
rat  habitat,  such  as  grubbing,  grading, 
overgrazing,  mining,  disking,  off-road 
vehicle  use,  or  the  application  of 
herbicides,  rodenticides,  or  other 
pesticides;  and, 

(6)  Any  activity  that  could  result  in  an 
appreciably  decreased  habitat  value  or 
quality  through  indirect  effects,  such  as 
noise,  edge  effects,  night-time  lighting, 
or  fragmentation. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  siuvival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Conunon  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
svuvival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  Designation  of  critical  habitat 
in  areas  occupied  by  the  San  Bernardino 
kangaroo  rat  is  not  likely  to  result  io  a 
regulatory  bvuden  above  that  already  in 
place  due  to  the  presence  of  the  listed 
species,  hi  addition,  the  Corps  requires 


review  of  most  or  all  projects  requiring 
permits  in  all  fluvial  systems,  whether 
San  Bernardino  kangaroo  rats  are  knov^n 
to  be  present.  If  occupied  habitat 
becomes  unoccupied  in  the  future, 
critical  habitat  may  provide  a  limited 
benefit  in  such  cases. 

Designation  of  critical  habitat  could 
affect  Federal  agency  activities.  Federal 
agencies  already  consult  with  the 
Service  on  activities  in  areas  known  to 
be  occupied  by  the  species  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regidation  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultiiral  activities: 

(3)  Regulation  of  airport  construction 
and/ or  improvement  activities  by  the 
Federal  Aviation  Administration; 

(4)  Military  activities  on  applicable 
DOD  lands; 

(5)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission; 

(6)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  Division  of  Endangered 
Species,  U.  S.  Fish  and  Wildlife  Service, 
911  NE  11th  Avenue,  Portland,  Oregon 
97232-4181  (telephone  503-231-6158; 
facsimile  503-231-6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Section  10(a)(1)(B)  of  the  ESA 
authorizes  the  Service  to  issue  to  non- 
Federal  entities  a  permit  for  the 
incidental  take  of  endangered  and 
threatened  species.  This  permit  allows  a 
non-Federal  landowner  to  proceed  with 
an  activity  that  is  legal  in  all  other 
respects,  but  that  results  in  the 
incidental  taking  of  a  listed  species.  The 
ESA  defines  incidental  take  as  take  that 
is  "incidental  to,  and  the  purpose  of,  the 
carrying  out  of  an  otherwise  lawful    • 
activity."  A  habitat  conservation  plan, 
or  HCP,  must  accompany  an  application 
for  an  incidental  take  permit.  "The 
purpose  of  the  HCP  is  to  describe  and 
ensiue  that  the  effects  of  the  permitted 


action  on  covered  species  are 
adequately  minimized  and  mitigated 
and  that  the  action  does  not  appreciably 
reduce  the  survival  and  recovery  of  the 
species. 

The  State  of  California  instituted  a 
conservation  planning  program  parallel 
to  the  Federal  HCP  program.  Under  the 
Natural  Community  Conservation 
Planning  Act  of  1991,  a  NCCP  is  a  plan 
for  the  conservation  of  natural 
communities  that  takes  an  ecosystem 
approach  and  encourages  Cooperation 
between  private  and  government 
interests.  The  Service  and  the  California 
Department  of  Fish  and  Game  work 
with  applicants  to  develop  plans  that 
serve  both  as  an  HCP  under  the  Federal 
Endangered  Species  Act  as  well  as  an 
NCCP  under  the  State's  NCCP  Act. 
Much  like  a  regional  HCP,  an  NCCP 
identifies  and  provides  for  the  regional 
or  area-wide  protection  and 
perpetuation  of  plants,  animals,  and 
their  habitats,  while  allowing 
compatible  land  use  and  economic 
activity.  The  initial  focus  of  this 
program  is  coastal  sage  scrub.  Within 
this  program,  the  California  Department 
of  Fish  and  Game  included  the  long- 
term  conservation  of  alluvial  scrub, 
which  is  in  part  occupied  by  the  San 
Bernardino  kangaroo  rat.  However, 
participation  in  NCCP  is  voluntary.  San 
Bernardino  and  Riverside  counties  have 
signed  planning  agreements 
(memoranda  of  understanding  (MOUs)) 
to  develop  multi-species  plans  that  meet 
NCCP  criteria,  but  have  not  enrolled  in 
the  NCCP  program  in  the  interim. 

We  are  coordinating  with  the  Bureau 
of  Land  Management,  Corps,  San 
Bernardino  Valley  Conservation  District, 
Sun  West  Materials,  Robertson's  Ready 
Mix,  and  other  local  interests  in  an 
attempt  to  establish  the  Santa  Ana  River 
Wash  Conservation  Area.  The  objective 
of  these  discussions  is  to  consolidate  a 
large  block  of  alluvial  fan  scrub 
commiuiities  occupied  by  four  federally 
listed  species,  but  as  yet,  we  have  not 
completed  this  process. 

Since  there  are  no  approved  HCPs/ 
NCCPs  with  coverage  for  the  San 
Bernardino  kangaroo  rat  or  other 
conservation  plans  that  are  currently 
completed,  we  did  not  propose  to 
exclude  any  lands  from  this  critical 
habitat  designation  on  this  basis. 

In  the  event  that  future  HCPs  covering 
the  San  Bernardino  kangaroo  rat  are 
developed  within  the  boundaries  of 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  fo"  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  the  San  Bernardino 
kangaroo  rat  by  either  directing 
development  and  habitat  modification 


to  nonessential  areas  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  provides  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the  San 
Bernardino  kangaroo  rat.  The  process 
also  enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long  term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
interlinked  habitat  blocks. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  lands  essential  for  the 
long-term  conservation  of  the  San 
Bernardino  kangaroo  rat  and 
appropriate  management  for  those 
lands.  The  take  minimization  and 
mitigation  measures  provided  imder 
these  HCPs  are  expected  to  protect  the 
essential  habitat  lands  designated  as 
critical  habitat  in  this  rule.  If  an  HCP 
that  addresses  the  San  Bernardino 
kangaroo  rat  as  a  covered  species  is 
ultimately  approved,  the  Service  will 
reassess  the  critical  habitat  boimdaries 
in  light  of  the  HCP.  The  Service  will 
seek  to  undertake  this  review  when  the 
HCP  is  approved,  but  funding 
constraints  may  influence  the  timing  of 
such  a  review. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  caimot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
we  will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  comment  period  at  that  time. 

Public  Comments  Solicited 

We  intend  for  any  final  action 
resulting  from  this  proposal  to  be  as 
acciuate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  govenmiental  agencies,  the 


scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particiilarly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  the  San 
Bernardino  kangaroo  rat  habitat,  and 
what  habitat  is  essential  to  the 
conservation  of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat,  such  as  those  derived  from  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
bird-watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods. 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildfife  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad.  California 
92008. 

2.  You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 
Wildlife  Office.  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California. 

3.  If  you  would  like  to  submit 
comments  by  e-mail,  please  submit  e- 
mail  comments  as  an  ASCII  file  format 
and  avoid  the  use  of  special  characters 
and  encryption.  You  may  send 
comments  by  electronic  mail  (e-mail)  to 
FWlCFWO_commat;fws.gov.  Please 
include  "Attn:  RIN  1018-AE59"  and 
your  name  and  return  address  in  your 
e-mail  message.  Please  note  that  the  e- 
mail  address  will  be  closed  out  at  the 
termination  of  the  public  comment 
period,  ff  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  yoiu  e-mail  message, 
contact  us  by  calling  oiu-  Carlsbad  Fish 
and  Wildlife  Office  at  phone  number 
760-431-9440. 


Our  practice  is  to  make  conmients, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  vfish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1.  1994  (59  FR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The 
purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  copies  of  this  proposed  rule 
immediately  following  publication  in 
the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment  during 
the  public  comment  period  on  the 
specific  assumptions  and  conclusions 
regarding  the  proposed  designation  of 
critical  habitat.  We  will  consider  all 
comments  and  information  received 
during  the  60-day  comment  period  on 
this  proposed  rule  during  preparation  of 
a  final  rulemaking.  Accordingly,  the 
final  decision  may  differ  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
annoimce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 
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aarityoftheRule 


Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  proposed 
rules  easier  to  understand  including 
answers  to  questions  such  as  the 
following: 

(1)  Are  the  requirements  in  the 
dociunent  clearly  stated? 

(2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity? 

(3)  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Is  the  description  of  the  proposed 
nde  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES). 

Required  Determinations 

Regulatory  Planning  and  Review 

This  dociunent  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  Executive  Order  12866. 

(a)  This  rule,  as  proposed,  will  not 
have  an  aimual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  imits  of 
government.  The  San  Bernardino 


kangaroo  rat  was  listed  as  an 
endangered  species  in  1998.  Since  that 
time,  we  have  conducted  ten  formal 
section  7  consultations  with  other 
Federal  agencies  to  ensure  that  their 
actions  would  not  jeopardize  the 
continued  existence  of  the  species. 

The  areas  proposed  as  critical  habitat 
are  within  the  geographic  range 
occupied  by  the  San  Bernardino 
kangaroo  rat.  Under  the  Act,  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  uiiless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below).  Section  7 
requires  Federal  agencies  to  ensiu-e  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  upon  oiu 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  adverse  modification 
of  designated  critical  habitat  would 
currently  be  considered  as  "jeopardy" 
under  the  Act.  Accordingly,  the 
designation  of  areas  within  the 
geographic  range  occupied  by  the  San 
Bernardino  kangaroo  rat  has  little,  if 
any,  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  who  do 
not  have  a  Federal  "sponsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  although 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species. 


(b)  This  rule,  as  proposed,  will  not 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  have  been  required  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  San  Bernardino  kangaroo  rat  since 
the  listing  in  1998.  The  prohibition 
against  adverse  modifi.cation  of  critical 
habitat  is  not  expected  to  impose  any 
restrictions  in  addition  to  those  that 
now  exist  because  all  designated  critical 
habitat  is  within  the  geographic  range 
occupied  by  the  San  Bernardino 
kangaroo  rat.  Because  of  the  potential 
for  impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  action  for  any  inconsistencies  with 
other  Federal  agency  actions. 

(c)  This  rule,  as  proposed,  will  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
Federal  agencies  are  required  to  ensure 
that  their  activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat.  We  will  review  the  effects  of 
this  proposed  action  on  Federal 
agencies  or  non-Federal  persons  that 
receive  Federal  authorization  or  funding 
in  the  area  of  critical  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 


Table  2.— Impacts  of  San  Bernardino  Kangaroo  Rat  Listing  and  Critical  Habitat  Designation 


Categories  of  Activities 


Federal  Activities  Potentially 
Affected.3. 


Private  Activities  Potentially 
AWected.*. 


Activities  Potentially  Affected  t>y  Species  Listing  Only  ^ 


Activities  ttie  Federal  Government  carries  out  such  as  removing,  degrading,  or  de- 
stroying San  Bemardo  kangaroo  rat  habitat  (as  defined  in  primary  constituent  ele- 
ments discussion),  wtiether  by  buming  or  mechanical,  chemical,  or  other  means 
(e.g.,  grubbing,  grading  flooding,  discing,  flood  control,  off-road  vehicle  use,  over- 
grazing, construction,  road  building,  mining,  herbicide  and  pesticide  application, 
etc.)  and  appreciably  decreasing  habitat  value  or  quality  through  indirect  effects 
(e.g.,  noise,  edge  effects,  night-time  lighting,  invasion  of  exotic  plants  or  animals, 
or  fragmentation) 

Activities  such  as  removing,  degrading,  or  destroying  San  Bernardino  kangaroo  rat 
habitat  (as  defined  in  the  primary  constituent  elements  discusskjn),  whether  by 
buming  or  mechanical,  chemical,  or  other  means  e.g.,  grubbing,  grading,  flooding, 
discing,  flood  control,  off-road  vehicle  use,  overgrazing,  construction,  road  build- 
ing, mining,  hert>k:ide  and  pesticide  application,  etc.)  an  appreciably  decreasing 
habitat  value  or  quality  through  indirect  effects  (e.g.,  noise,  edge  effects,  night- 
time lighting,  invasion  of  exotic  plants  or  animals,  or  fragmentation  that  require  a 
Federal  action  (permit,  authorization,  or  funding). 


Additional  Activities  Poten- 
tially Affected  by  Critical 
Habitat  Designation  ^ 


May  result  in  a  limited  in- 
crease in  the  numt)er  of 
section  7  consultations. 


May  result  in  a  limited  in- 
crease in  the  number  of 
section  7  consultations. 


^This  column  represents  the  activities  potentially  affected  by  listing  ttie  San  Bernardino  kangaroo  rat  as  an  endangered  species  (Jan.  27, 
1998,  63  FR  3835)  under  the  Endangered  Species  Act. 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  tfrose  activities  potentially  affected  by 
listing  the  species 

3  Activities  Initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis  (imder 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule,  as 
proposed,  is  not  expected  to  result  in 
any  restrictions  in  addition  to  those 
currently  in  existence  for  areas  of 
occupied  habitat.  As  indicated  on  Table 
1  (see  Proposed  Critical  Habitat 
Designation  section),  we  designated 
property  owned  by  Federal,  State,  and 
local  governments,  and  private  property. 
Within  these  areas,  the  types  of  Federal 
actions  or  authorized  activities  that  we 
have  identified  as  potential  concerns 
are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  chaimelization 
by  Federal  agencies; 

(3)  Regulation  of  grazing,  mining,  and 
recreation  by  the  Bureau  of  Land 
Management  or  U.S.  Forest  Service; 

(4)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities; 

(5)  Regulation  of  airport  construction 
or  improvement  activities  by  the  Federal 
Aviation  Administration; 

(6)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(7)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(8)  Activities  funded  by  the  U.S. 

Environmental  Protection  Agency,  U.S. 

Department  of  Energy,  or  any  other 

Federal  agency- 
Many  of  these  activities  sponsored  by 

Federal  agencies  within  the  proposed 
critical  habitat  units  aie  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  ciurently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities  in  areas  of 
habitat  occupied  by  the  species.  For 
actions  on  non-Federal  property  that  do 
not  have  a  Federal  connection  (such  as 
funding  or  authorization),  the  current 
restrictions  concerning  take  of  the 
species  remain  in  effect,  and  this  rule 
will  have  no  additional  restrictions. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  As  discussed  above, 
we  anticipate  that  the  designation  of 
critical  habitat  will  have  little,  ff  any, 
additional  effects  on  these  activities  in 
areas  of  critical  habitat  occupied  by  the 
species.  We  expect  little  additional 
effect  for  the  area  of  proposed  critical 
habitat. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule,  as  proposed,  will  not 
"significanUy  or  uniquely"  affect  small 
govermnents.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  ciurently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 
areas  of  occupied  proposed  critical 
habitat. 

(b)  This  rule,  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regtilatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  San  Bernardino 
kangaroo  rat.  Due  to  current  public 
knowledge  of  the  species  protection,  the 
prohibition  against  take  of  the  species 


both  within  and  outside  of  the 
designated  areas,  and  the  fact  that 
critical  habitat  provides  no  incremental 
restrictions  in  areas  of  occupied  critical 
habitat,  we  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designation.  Critical 
habitat  designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportimity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of  the 
San  Bernardino  kangaroo  rat. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  We  will 
coordinate  any  futiue  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  with  the  appropriate  State 
agencies.  The  designation  of  critical 
habitat  in  areas  currently  occupied  by 
the  San  Bernardino  kangaroo  rat 
imposes  no  additional  restrictions  to 
those  currently  in  place  and,  therefore, 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  may  have 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  siuvival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occtu,  it  may  assist  these  local 
governments  in  long-range  plaiuiing 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occiu'). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  biuden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  propose 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act,  and  plan  public 
hearings  on  the  proposed  designation 
diuing  the  comment  period  if  requested. 
The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
proposed  units  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
San  Bernardino  kangaroo  rat. 
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Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  references  permits  for  HCPs 
which  contain  information  collection 
activity.  The  Fish  and  Wildlife  Service 
has  OMB  approval  for  the  collection 
imder  OMB  Control  Niunber  1018-0094. 
The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  for  this  determination  on 
October  25,  1983  (48  PR  49244).  This 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemmen  t-  to-  Govemmen  t 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 


"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  understand  that  federally 
recognized  Tribes  must  be  related  to  on 
a  Government-to-Government  basis.  We 
determined  that  there  are  approximately 
465  ha  (1,149  ac)  of  Tribal  lands 
essential  for  the  conservation  of  the  San 
Bernardino  kangaroo  rat  along  the 
western  boimdary  of  the  Soboba  Indian 
Reservation  in  Riverside  Coimty. 
Therefore,  we  are  proposing  to  designate 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  on  only  this  portion  of 
Tribal  lands. 

In  complying  with  our  tribal  trust 
responsibilities,  we  must  communicate 
with  all  tribes  potentially  affected  by  the 
designation.  Therefore,  we  are  soliciting 
information  during  the  conunent  period 
on  potential  effects  to  tribes  or  tribal 
resources  that  may  result  fi-om  critical 
habitat  designation. 

Refierences  Cited 

You  may  request  a  complete  list  of  all 
references  cited  in  this  proposed  rule 
from  the  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 


Author 

The  primary  author  of  this  proposed 
rule  is  Nancy  Kehoe,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regidation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Kangaroo  rat,  San  Bernardino'"  under 
"MAMMALS"  to  read  as  follows: 

§17.11     Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 


Species 

Historic 
range 

Vertebrate  pop- 
ulation where 
endangered  or 
threatened 

Status 

When  listed 

Critical 
habitat 

Special 
rules 

Common  name 

Scientific  name 

MAMMALS 

•                                                                • 

Kangaroo     rat,     San     Bemardino 
Merriam's. 

* 

Dipodomys  merriami 
parvus. 

• 

U.S.A.  (CA) 

• 

Entire  

E 

• 

f)X>E,  645 

17.95(a) 

* 

NA 

•                               * 

* 

* 

* 

• 

• 

3.  Amend  §  17.95(a)  by  adding  critical 
habitat  for  the  San  Bemardino  kangaroo 
rat  (Dipodomys  merriami  parvus)  in  the 
same  alphabetical  order  as  this  species 
occiu's  in  §  17.11  (h). 


§  1 7.95    Critical  habitat — fish  and  wildlife, 
(a)  Mammals. 


San  Bemardino  Kangaroo  Rat 
[Dipodomys  merriami  parvus). 

1 .  Critical  Habitat  Units  are  depicted 
for  San  Bemardino  and  Riverside 
counties,  California,  on  the  maps  below. 


San  Bemardino  Kangaroo  Rat 
Proposed  Critical  Habitat 


2.  Within  these  areas,  the  primary 
constituent  elements  for  the  San 
Bernardino  kangaroo  rat  are  those 
habitat  components  that  are  essentid  for 
the  primary  biological  needs  of  foraging, 
reproducing,  rearing  of  yoimg,  intra- 
specific  communication,  dispersal, 
genetic  exchange,  or  sheltering.  The 
primary  constituent  elements  are  foimd 
in  areas  influenced  by  historic  and/or 
current  geomorphological  and 
hydrological  processes  and  areas  of 
wind-blown  sand  that  support  alluvial 
sage  scrub  vegetation  or  a  mosaic  of 
alluvial  sage  scrub  and  associated 
vegetation  types  (e.g.,  coastal  sage  scmb. 


chaparral)  within  San  Bemardino  and 
Riverside  counties.  Primary  constituent 
elements  associated  with  the  biological 
needs  of  dispersal  are  also  foimd  in 
areas  that  provide  connectivity  or 
linkage  between  or  within  larger  core 
areas,  including  open  space  and 
disturbed  areas  containing  introduced 
plant  species. 
Primary  constituent  elements  include: 
(1)  Dynamic  geomorphological  and 
hydrological  processes  typical  of  fluvial 
systems  within  the  historical  range  of 
the  animal,  i.e.,  areas  that  are  within 
active  and  historical  flood  regimes 
including  river,  creek,  stream,  and  wash 
channels;  alluvial  fans;  flood  plains; 


flood-control  berms  and  lands  adjacent 
to  them;  flood  plain  benches  and 
terraces;  and  historic  braided  channels; 

(2)  Historical  and  ctirrent  alluvial 
processes  within  the  historical  range  of 
the  animal; 

(3)  Alluvial  sage  scrub  and  associated 
vegetation,  such  as  coastal  sage  scrub 
and  chamise  chaparral.  Common  plant 
species  include:  Scalebroom 
[Lepidospartum  squamatum),  California 
buckwheat  (Eriogonum  fasciculatum), 
yerba  santa  (Eriodictyon  spp.),  our 
Lord's  candle  (Yucca  whipplei),  sugar 
bush  (Rhus  ovata),  lemonadeberry  (Rhus 
integrifolia),  laurel  sumac  (Malosma 
laurina),  California  jimiper  (Juniperus 
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calif omicus),  mulefat  [Baccharis 
salicifolia),  showy  penstemon 
[Penstemon  spectabilis),  golden  aster 
[Heterotheca  viUosa).  tall  buckwheat 
(Eriogonum  elongatum),  prickly  pear 
and  choUa  (Opuntia  spp.),  chamise 
{Adenostoma  fasciculatum),  popcorn 
flower  (Plagiobothrys  spp.),  and  native 
and  nonnative  grasses. 

(4)  Sand,  loam,  or  sandy  loam  soils 
within  the  historical  range  of  the 
animal; 

(5)  Upland  areas  that  may  provide 
refugia  from  environmental  or 
demographic  stochastic  and 
catastrophic  events;  and 

(6)  Moderate  to  low  degree  of  human 
disturbance  to  habitat  within  the 
species'  historical  range,  i.e.,  lands 
within  or  immediately  adjacent  to  flood 
plain  terraces  that  have  suitable  habitat 
for  the  species  and  areas  within  50  m 
(150  ft)  of  currently  suitable  San 
Bernardino  kangaroo  rat  habitat,  such  as 
agricultural  lands  that  are  not  disked 
annually,  out-of-production  vineyards, 
margins  of  orchards,  areas  of  active  or 
inactive  industrial  or  resource 
extraction  activities,  and  urban/ 
wildland  interfaces. 

3.  Existing  featm-es  and  structiu-es 
within  the  boundaries  of  the  mapped 
units,  such  as  buildings,  roads, 
railroads,  airports,  other  paved  areas, 
lawns,  other  urban  landscaped  areas, 
and  other  features  not  containing 
primary  constituent  elements  are  not 
considered  critical  habitat. 

Map  Unit  1 :  Santa  Ana  River  and  San 
Timoteo  Canyon,  San  Bernardino 
County,  California.  From  USGS  1:24,000 
quadrangle  maps  Harrison  Mountain 
(1980).  Yucaipa  (1988),  Redlands  (1980), 
and  San  Bernardino  South  (1980), 
California,  lands  in  the  Santa  Ana  Wash 
boimded  by  the  following  Universal 
Transverse  Mercator  (UTM)  North 
American  Datum  1927  (NAD27) 
coordinates  (X,  Y):  482500,  3778300; 
482700, 3778300; 482700,  3778200; 
482800,  3778200;  482800,  3778100; 
482700,  3778100;  482700,  3777500; 
482800, 3777500;  482800,  3777400; 
483200, 3777400;  483200,  3777300; 
483300, 3777300;  483300,  3776700; 
483000,  3776700;  483000,  3776800; 
482900,  3776800;  482900,  3776900; 
482800,  3776900;  482800,  3777000; 
482600, 3777000;  482600,  3776600; 
482700, 3776600;  482700,  3776300; 
482800, 3776300;  482800,  3775400; 
482600, 3775400;  482600,  3775200; 
482500, 3775200;  482500,  3774800; 
482700, 3774800;  482700,  3774600; 
483300. 3774600;  483300,  3774000; 
484100, 3774000;  484100.  3773800; 
484700, 3773800;  484700,  3774200; 
485400, 3774200;  485400, 3774400; 
485600, 3774400;  485600,  3774500; 


485800 
486000 
486400 
486700 
486800 
487200 
487300 
487200 
487100 
488100 
488300 
488400 
488500 
488800 
488900 
489000 
489300 
489900 
490300 
490500 
490700 
490800 
490700 
491000 
490900 
490800 
490700 
490600 
490700 
490600 
490500 
490300 
490100 
489900 
489700 
489900 
490000 
490200 
490300 
490500 
491000 
491100 
491300 
495000 
491100 
491000 
490800 
490300 
489900 
489400 
489300 
489200 
488800 
488100 
488000 
487800 
486600 
485600 
485500 
484700 
484500 
484200 
483600 
482900 
482700 
482500 
482300 
482200 


, 3774500 

485800 

3774400; 

, 3774400 

486000 

3774500; 

, 3774500 

486400 

3774600; 

, 3774600 

486700 

3774800; 

, 3774800 

486800 

3775000; 

, 3775000 

487200 

3774900; 

, 3774900 

487300 

3774500; 

, 3774500 

487200 

3774300; 

, 3774300 

487100 

3774200; 

, 3774200 

488100 

3774100; 

, 3774100 

488300 

3774000; 

, 3774000 

488400 

3773800; 

, 3773800 

488500 

3773700; 

, 3773700 

488800 

3773600; 

, 3773600 

488900 

3773700; 

, 3773700 

489000 

3773800; 

, 3773800 

489300 

3773700; 

, 3773700 

489900 

3773600; 

, 3773600 

490300 

3773700; 

, 3773700 

490500 

3773800; 

, 3773800 

490700 

3774000; 

, 3774000 

490800 

3774100; 

. 3774100 

490700 

3774400; 

. 3774400 

491000 

•3773600; 

. 3773600 

490900 

3773300; 

. 3773300 

490800 

3773200; 

. 3773200 

490700 

3772900; 

, 3772900 

490600 

3772800; 

, 3772800 

490700 

3772300; 

,  3772300 

490600 

3772200; 

.  3772200 

490500 

3772100; 

.  3772100 

490300 

3772200; 

.  3772200 

490100 

3772100; 

.  3772100 

489900 

3772000; 

. 3772000 

489700 

3771500; 

. 3771500 

489900 

3771400; 

. 3771400 

490000 

3771300; 

. 3771300 

490200 

3771200; 

, 3771200 

490300 

3771100; 

, 3771100 

490500 

3771000; 

, 3771000 

491000 

3770700; 

, 3770700 

491100 

3770600; 

, 3770600 

491300 

3771000; 

, 3771000 

495000 

3770000; 

, 3770000 

491100 

3769900; 

, 3769900 

491000 

3769800; 

, 3769800 

490800 

3769600; 

, 3769600 

490300 

3769700; 

. 3769700 

489900 

3769800; 

, 3769800 

489400 

3769900; 

, 3769900 

489300 

3770300; 

, 3770300 

489200 

3770400; 

, 3770400 

488800 

3771300; 

,3771300 

488100 

3770900; 

,  3770900 

488000 

3771000; 

, 3771000 

487800 

3771300; 

, 3771300 

486600 

3770900; 

, 3770900 

485600 

3771300; 

, 3771300 

485500 

3771200; 

, 3771200 

484700 

3771300; 

,  3771300 

484500 

3770900; 

,  3770900 

484200 

3771200; 

, 3771200 

483600 

3771300; 

, 3771300 

482900 

3771600; 

, 3771600 

482700 

3771700; 

,3771700 

482500 

3771800; 

,  3771800 

482300 

3771900; 

, 3771900 

482200 

3772000- 

482000 
481700 
481400 
481100 
480600 
479900 
479400 
478800 
478500 
478400 
478300 
478100 
477700 
477400 
477200 
477000 
476300 
476200 
476000 
475800 
475300 
475200 
475100 
475000 
474900 
474300 
474000 
473500 
473400 
472700 
473300 
473700 
474300 
474500 
474700 
474800 
474900 
475000 
475100 
475200 
475300 
475500 
475600 
475700 
476000 
476100 
476900 
477300 
477600 
477700 
477800 
478000 
478200 
479000 
478800 
478900 
479200 
479400 
479500 
480000 
480900 
481200 
481600 
481700 
481800 
481900 
482000 
482200 


, 3772000 

482000 

3772100; 

, 3772100 

481700 

3772000; 

, 3772000 

481400 

3771900; 

, 3771900 

481100 

3771800; 

, 3771800 

480600 

3771900; 

, 3771900 

479900 

3771800; 

, 3771800 

479400 

3771700; 

,3771700 

478800 

3771600; 

, 3771600 

478500 

3771500; 

, 3771500 

478400 

3771400; 

. 3771400 

478300 

3771300; 

, 3771300 

478100 

3771200; 

, 3771200 

477700 

3771100; 

,3771100 

477400 

3771000; 

, 3771000 

477200 

3770900; 

,  3770900 

477000 

3770800; 

, 3770800 

476300 

3770700; 

, 3770700 

476200 

3770600; 

. 3770600 

476000 

3770500; 

, 3770500 

475800 

3770400; 

, 3770400 

475300 

3770300; 

, 3770300 

475200 

3770200; 

, 3770200 

475100 

3770100; 

, 3770100 

475000 

3769700; 

, 3769700 

474900 

3769600; 

, 3769600 

474300 

3769700; 

, 3769700 

474000 

3769600; 

, 3769600 

473500 

3769400; 

, 3769400 

473400 

3769300; 

, 3769300 

472700 

3769800; 

, 3769800 

473300 

3769900; 

, 3769900 

473700 

3770000; 

.  3770000 

474300 

3770100; 

, 3770100 

474500 

3770200; 

, 3770200 

474700 

3770300; 

, 3770300 

474800 

3770400; 

, 3770400 

474900 

3770500; 

, 3770500 

475000 

3770600; 

, 3770600 

475100 

3770700; 

, 3770700 

475200 

3770800; 

, 3770800 

475300 

3770900; 

, 3770900 

475500 

3771000; 

, 3771000 

475600 

3771100; 

,3771100 

475700 

3771200; 

, 3771200 

476000 

3771500; 

, 3771500 

476100 

3772300; 

, 3772300 

476900 

3772400; 

, 3772400 

477300 

3772500; 

,  3772500 

477600 

3772600; 

,  3772600 

477700 

3772700; 

,  3772700 

477800 

3773000; 

,  3773000 

478000 

3773700; 

,  3773700 

478200 

3773800; 

, 3773800 

479000 

3773300; 

, 3773300 

478800 

3773200; 

, 3773200 

478900 

3773100; 

, 3773100 

479200 

3773200; 

, 3773200 

479400 

3773300; 

, 3773300 

479500 

3773400; 

, 3773400 

480000 

3773800; 

, 3773800 

480900 

3773900; 

, 3773900 

481200 

3774300; 

, 3774300 

481600 

3774500; 

, 3774500 

481700 

3774600; 

, 3774600 

481800 

3774800; 

, 3774800 

481900 

3775000; 

.  3775000 

482000 

3775500; 

, 3775500 

482200 

3775800; 
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482300, 3775800;  482300,  3776000;  481200,  3765600 

482400, 3776000;  482400,  3776600;  481300,  3765400 

482300, 3776600;  482300,  3776700;  481400,  3765300 

482000, 3776700;  482000,  3777100;  481500, 3765200 

482100, 3777100;  482100,  3777200;  481600,  3765100 

482200, 3777200;  482200,  3777300;  481700, 3765000 

482300, 3777300;  482300,  3777900;  481900, 3764900 

482400, 3777900; 482400.  3778000;  482000,  3765000 

482500, 3778000; 482500,  3778300.  482200, 3764900 

Land  in  San  Timoteo  Canyon  482400,  3764800 
bounded  by  the  follovdng  UTM  NAD27   482700,  3764700 

coordinates  (X,  Y):  479200,  3767400;  482900,  3764600 

479700, 3767400; 479700,  3767000;  483000,  3764500 

479600, 3767000;  479600,  3766900;  483100, 3764400 

479700,  3766900; 479700,  3766600;  483200,  3764200 

479800, 3766600; 479800,  3766500;  483400, 3764000 

479900, 3766500; 479900,  3766300;  483600,  3763900 

480000, 3766300;  480000,  3766400;  483500, 3763500 

480100, 3766400; 480100,  3766200;  483300,  3763400 

480200, 3766200;  480200,  3766100;  483200,  3763600 

480400, 3766100;  480400,  3766000;  483100, 3763700 

480600, 3766000;  480600,  3765900;  483000, 3763800 

480700, 3765900;  480700,  3765800;  482900, 3763900 

481000, 3765800; 481000,  3765700;  482800,  3764000 

481100, 3765700;  481100,  3765600;  482700,  3764100 


481200, 
481300, 
481400, 
481500, 
481600, 
481700, 
481900, 
482000, 
482200. 
482400. 
482700, 
482900, 
483000, 
483100, 
483200, 
483400, 
483600, 
483500, 
483300, 
483200, 
483100, 
483000, 
482900, 
482800, 
482700, 


3765400 
3765300 
3765200 
3765100 
3765000 
3764900 
3765000 
3764900 
3764800 
3764700 
3764600 
3764500 
3764400 
3764200 
3764000 
3763900 
3763500 
3763400 
3763600 
3763700 
3763800 
3763900 
3764000 
3764100 
3764200 


482600, 
482400, 
482200, 
481800, 
481600, 
481400, 
481300, 
481200, 
481100. 
481000, 
480900, 
480800, 
480700, 
480600, 
480500, 
480300, 
480000, 
479900, 
479800, 
479700, 
479600, 
479500, 
479400, 
479300, 
479200, 


3764200; 
3764300; 
3764400; 
3764500: 
3764600; 
3764700; 
3764800; 
3764900; 
3765000; 
3765100; 
3765200; 
3765300; 
3765400; 
3765500; 
3765600; 
3765700; 
3765800; 
3765900; 
3766000; 
3766100; 
3766200; 
3766400; 
3766500; 
3766700; 
3766800; 


482600, 
482400, 
482200. 
481800, 
481600, 
481400, 
481300, 
481200. 
481100, 
481000, 
480900, 
480800, 
480700, 
480600, 
480500, 
480300, 
480000, 
479900. 
479800. 
479700. 
479600, 
479500. 
479400, 
479300, 
479200, 


3764300 
3764400 
3764500 
3764600 
3764700 
3764800 
3764900 
3765000 
3765100 
3765200 
3765300 
3765400 
3765500 
3765600 
3765700 
3765800 
3765900 
3766000 
3766100 
3766200 
3766400 
3766500 
3766700 
3766800 
3767400 


77196        Federal  Register /Vol.  65,  No.  237 /Friday,  December  8,  2000 /Proposed  Rules 

Map  Unit  2:  Lytle  and  Cajon  Creeks, 
San  Bernardino  County,  California. 
From  USGS  1:24,000  quadrangle  maps 
San  Bernardino  South  (1980).  San 
Bernardino  North  (1988),  Devore  (1988). 
and  Cajon  (1988),  lands  bounded  by  the 
following  UTM  NAD27  coordinates  (X, 
Y): 456700,  3791400:  457200,  3791400; 


457200. 3790900 
457300, 3790700 
457400,  3790600 
457600,  3790500 
457700, 3790400 
457800,  3790300 
457900,  3790200 
458200,  3790100 
458600,  3790000 
458800, 3789900 
459000,  3789800 
459200,  3789700 
459300,  3789600 
459500,  3789500 
459600,  3789400 
459800,  3789300 
459900,  3789200 
460000,  3789000 
460100.  3788900 
460200,  3788800 
460300,  3788700 
460400.  3788600 
460600.  3788500 
460700, 3788400 
460800, 3788300 
461000,  3788200 
461100, 3788100 
461200, 3788000 
461400,  3787900 
461500,  3787800 
461600,  3787700 
461700, 3787600 
461800, 3787500 
461900,  3787400 
462000, 3787300 
462100, 3787200 
462300. 3787100 
462600. 3787000 
462800. 3786900 
463000,  3786800 
463300, 3787300 
463400,  3787400 
463900, 3787300 
464200,  3787200 
464300,  3787100 
464400. 3787000 
464700,  3786900 
465100,  3786800 
465300,  3786700 
465500,  3786600 
465600.  3786500 
465700,  3786400 
465800, 3786200 
465900.  3785900 
466000.  3785600 
465900. 3785400 
465800, 3785000 
465900,  3784900 
466100,  3784800 
466200, 3784600 


457300. 3790900 
457400,  3790700 
457600. 3790600 
457700, 3790500 
457800,  3790400 
457900,  3790300 
458200,  3790200 
458600, 3790100 
458800,  3790000 
459000,  3789900 
459200.  3789800 
459300, 3789700 
459500, 3789600 
459600,  3789500 
459800, 3789400 
459900, 3789300 
460000,  3789200 
460100,  3789000 
460200, 3788900 
460300, 3788800 
460400, 3788700 
460600, 3788600 
460700, 3788500 
460800, 3788400 
461000,  3788300 
461100,  3788200 
461200, 3788100 
461400,  3788000 
461500, 3787900 
461600,  3787800 
461700. 3787700 
461800, 3787600 
461900. 3787500 
462000, 3787400 
462100, 3787300 
462300, 3787200 
462600, 3787100 
462800, 3787000 
463000, 3786900 
463300, 3786800 
463400,  3787300 
463900,  3787400 
464200, 3787300 
464300,  3787200 
464400,  3787100 
464700,  3787000 
465100, 3786900 
465300, 3786800 
465500, 3786700 
465600,  3786600 
465700. 3786500 
465800, 3786400 
465900. 3786200 
466000, 3785900 
465900,  3785600 
465800, 3785400 
465900, 3785000 
466100,  3784900 
466200,  3784800 
466100,  3784600 


466100. 3784400 

466000 

3784400 

467600,  3781500 

467700 

3781500 

466000,  3784300 

466200 

3784300 

'467700,  3781200 

467600 

3781200 

466200,  3784200 

466400 

3784200 

467600, 3781100 

467500 

3781100 

466400,  3784100 

466500 

3784100 

467500.  3781000 

467400 

3781000 

466500,  3784000 

466600 

3784000 

467400. 3780900 

467300 

3780900 

466600,  3783800 

466700 

3783800 

467300.  3780800 

467200 

3780800 

466700,  3783600 

466800 

3783600 

467200. 3780700 

467100 

3780700 

466800,  3783500 

466900 

3783500 

467100,  3780600 

467000 

3780600 

466900. 3783400 

467000 

3783400 

467000, 3780500 

466900 

3780500 

467000.  3783300 

467200 

3783300 

466900,  3780400 

466800 

3780400 

467200, 3783200 

467400 

3783200 

466800,  3780200 

466700 

3780200 

467400, 3783100 

467600 

3783100 

466700,  3780100 

466600 

3780100 

467600,  3783000 

467800 

3783000 

466600, 3779700 

466700 

3779700 

467800,  3782900 

468100 

3782900 

466700, 3779400 

466800 

3779400 

468100,  3782800 

468200 

3782800 

466800,  3779300 

466900 

3779300 

468200,  3782700 

468300 

3782700 

466900,  3779200 

467000 

3779200 

468300,  3782600 

468500 

3782600 

467000.  3779000 

467200 

3779000 

468500,  3783200 

468600 

3783200 

467200,  3778800 

467500 

3778800 

468600, 3783500 

468700 

3783500 

467500,  3778700 

467600 

3778700 

468700, 3783600 

468800 

3783600 

467600,  3778600 

467700 

3778600 

468800,  3783700 

468900 

3783700 

467700,  3778500 

467800 

3778500 

468900,  3783900 

469000 

3783900 

467800,  3778400 

467900 

3778400 

469000,  3784100 

469100 

3784100 

467900,  3778300 

468000 

3778300 

469100. 3784200 

469200 

3784200 

468000,  3778200 

468100 

3778200 

469200, 3784300 

469700 

3784300 

468100, 3778100 

468200 

3778100 

469700,  3784200 

469800 

3784200 

468200,  3777500 

468300 

3777500 

469800,  3784100 

470000 

3784100 

468300, 3777300 

468400 

3777300 

470000,  3784000 

470100 

3784000 

468400, 3777000 

468500 

3777000 

470100, 3783800 

470200 

3783800 

468500,  3776800 

468600 

3776800 

470200,  3783700 

470300 

3783700 

468600.  3776700 

468700 

3776700 

470300,  3783600 

470600 

3783600 

468700,  3776500 

468800 

3776500 

470600,  3783500 

470800 

3783500 

468800.  3776400 

468900 

3776400 

470800,  3783400 

471000 

3783400 

468900,  3776200 

469000 

3776200 

471000, 3783300 

471200 

3783300 

469000,  3776100 

469100 

3776100 

471200, 3783200 

471400 

3783200 

469100,  3775900 

469200 

3775900 

471400, 3783100 

471500 

3783100 

469200,  3775800 

469400 

3775800 

471500,  3783000 

471700 

3783000 

469400,  3775700 

469500 

3775700 

471700,  3782900 

471900 

3782900 

469500,  3775600 

469600 

3775600 

471900,  3782800 

472100 

3782800 

469600,  3775500 

469800 

3775500 

472100,  3782700 

472300 

3782700 

469800.  3774300 

469900 

3774300 

472300, 3782600 

472400 

3782600 

469900,  3774000 

469800 

3774000 

472400, 3782500 

472300 

3782500 

469800,  3773900 

469700 

3773900 

472300, 3782400 

471800 

3782400 

469700.  3773800 

468600 

3773800 

471800, 3782200 

471500 

3782200 

468600,  3774000 

468700 

3774000 

471500, 3782100 

471100 

3782100 

468700.  3774100 

468800 

3774100 

471100,  3782200 

470800 

3782200 

468800.  3774500 

468700 

3774500 

470800,  3782300 

470500 

3782300 

468700,  3774700 

468600 

3774700 

470500,  3782400 

470300 

3782400 

468600.  3774900 

468500 

3774900 

470300, 3782500 

470200 

3782500 

468500,  3775100 

468300 

3775100 

470200, 3782600 

469900 

3782600 

468300, 3775200 

468200 

3775200 

469900,  3782700 

469800 

3782700 

468200,  3775300 

468100 

3775300 

469800, 3782800 

469700 

3782800 

468100,  3775400 

467900 

3775400 

469700,  3782300 

469800 

3782300 

467900,  3775500 

467800 

3775500 

469800,  3782100 

469700 

3782100 

467800,  3775700 

467700 

3775700 

469700, 3782000 

469000 

3782000 

467700,  3775800 

467600 

3775800 

469000,  3781900 

468900 

3781900 

467600,  3775900 

467500 

3775900 

468900,  3782100 

468800 

3782100 

467500, 3776100 

467400 

3776100 

468800. 3782200 

468600 

3782200 

467400, 3776200 

467200 

3776200 

468600, 3782300 

468500 

3782300 

467200,  3776400 

467100 

3776400 

468500, 3782200 

468400 

3782200 

467100, 3776500 

467000 

3776500 

468400.  3782100 

468300 

3782100 

467000,  3776600 

466900 

3776600 

468300.  3782000 

468000 

3782000 

466900,  3776700 

466800 

3776700 

468000.  3782100 

467900 

3782100 

466800,  3776800 

466700 

3776800 

467900,  3782200 

467200 

3782200 

466700, 3776900 

466600 

3776900 

467200,  3782100 

467300 

3782100 

466600. 3777000 

466500 

3777000 

467300,  3781900 

467400 

3781900 

466500,  3777100 

466400 

3777100 

467400, 3781800 

467500 

3781800 

466400,  3777300 

466300 

3777300 

467500.  3781700 

. 467600 

3781700 

466300.  3777400 

466200 

3777400 

Federal  Register / Vol.  65,  No.  237 /Friday,  December  8.  2000 / Proposed  Rules 


77197 


466200,  3777500 

466100,  3777500 

457500.  3781300 

457800,  3781300 

459900, 3784000:  460000,  3784000; 

466100 

3777600 

466000 

3777600 

457800 

3781400 

458000 

3781400 

460000,  3783900 

460100,  3783900 

466000 

3777700 

465900 

3777700 

458000 

3781500 

458200 

3781500 

460100, 3783700 

460200.  3783700 

465900 

3777800 

465800 

3777800 

458200 

3781600 

458300 

3781600 

460200,  3783600 

460300, 3783600 

465800 

3777900 

465700 

3777900 

458300 

3781700 

458400 

3781700 

460300, 3783500 

461100,  3783500 

465700 

3778000 

465600 

3778000 

458400 

3781800 

458500 

3781800 

461100,3783600 

461200,  3783600 

465600 

3778200 

465500 

3778200 

458500 

3781900 

458600 

3781900 

461200, 3783700 

461400,  3783700 

465500 

3778300 

465300 

3778300 

458600 

3782100 

458800 

3782100 

461400, 3784100 

461300. 3784100 

465300 

3778400 

465100 

3778400 

458800 

3782200 

458900 

3782200 

461300. 3784300 

461200,  3784300 

465100 

3778500 

465000 

3778500 

458900 

3782300 

459000 

3782300 

461200, 3784400 

461100,3784400 

465000 

3778600 

464800 

3778600 

459000 

3782400 

459200 

3782400 

461100, 3784500 

460900.  3784500 

464800 

3778700 

464600 

3778700 

459200 

3783100 

459100 

3783100 

460900, 3784600 

460800,  3784600 

464600 

3778800 

464500 

3778800 

459100 

3783400 

459000 

3783400 

460800, 3784700 

460600,  3784700 

464500 

3778900 

464300 

3778900 

459000 

3783600 

458900 

3783600 

460600,  3784800 

460400,  3784800 

464300 

3779000 

464000 

3779000 

458900 

3783700 

458800 

3783700 

460400.  3784900 

460300, 3784900 

464000 

3779100 

463800 

3779100 

458800 

3783900 

458700 

3783900 

460300. 3785000 

460200. 3785000 

463800 

3779000 

463600 

3779000 

458700 

3784000 

458600 

3784000 

460200,  3785200 

460300,  3785200 

463600 

3779100 

463400 

3779100 

458600 

3784200 

458500 

3784200 

460300, 3785300 

460500,  3785300 

463400 

3779200 

463300 

3779200 

458500 

3784300 

458400 

3784300 

460500,  3785200 

460700. 3785200 

463300 

3779300 

463100 

3779300 

458400 

3784400 

458300 

3784400 

460700, 3785100 

460900,  3785100 

463100 

3779400 

463000 

3779400 

458300 

3784500 

458100 

3784500 

460900,  3785000 

461000.  3785000 

463000 

3779500 

462900 

3779500 

458100 

3784700 

458000 

3784700 

461000, 3784900 

461200, 3784900 

462900 

3779600 

462700 

3779600 

458000 

3784800 

457900 

3784800 

461200, 3784800 

461800,  3784800 

462700 

3779700 

462600 

3779700 

457900 

3784900 

457800 

3784900 

461800,  3784700 

461900.  3784700 

462600 

3779800 

462500 

3779800 

457800 

3785100 

457700 

3785100 

461900,  3784600 

462000, 3784600 

462500 

3779900 

462300 

3779900 

457700 

3785600 

457600 

3785600 

462000,  3784500 

462100, 3784500 

462300 

3780000 

462200 

3780000 

457600 

3785700 

457400 

3785700 

462100,  3784400 

462200, 3784400 

462200 

3780100 

462100 

3780100 

457400 

3786000 

457300 

3786000 

462200, 3784200 

462300, 3784200 

462100 

3780200 

461900 

3780200 

457300 

3786200 

457200 

3786200 

462300,  3784000 

462400,  3784000 

461900 

3780300 

461800 

3780300 

457200 

3786300 

457100 

3786300 

462400, 3783700 

462500. 3783700 

461800 

3780400 

461700 

3780400 

457100 

3786400 

457000 

3786400 

462500, 3783400 

462600,  3783400 

461700 

3780500 

461600 

3780500 

457000 

3786500 

456900 

3786500 

462600, 3783200 

462900, 3783200 

461600 

3780600 

461400 

3780600 

456900 

3786700 

456800 

3786700 

462900, 3783100 

463200,  3783100 

461400 

3780700 

461300 

3780700 

456800 

3786900 

456700 

3786900 

463200, 3783000 

463400, 3783000 

461300 

3780800 

461200 

3780800 

456700 

J 78 7000 

456600 

3787000 

463400, 3782900 

463500. 3782900 

461200 

3780900 

461000 

3780900 

456600 

3787100 

456500 

3787100 

463500.  3782700 

463600. 3782700 

461000 

3781000 

460900 

3781000 

456500 

3787200 

456400 

3787200 

463600,  3782400 

463700, 3782400 

460900 

3781100 

460800 

3781100 

456400 

3787300 

456000 

3787300 

463700, 3782300 

463800,  3782300 

* 

460800 

3781200 

460600 

3781200 

456000 

3787400 

455800 

3787400 

463800, 3782200 

463900. 3782200 

460600 

3781300 

460500 

3781300 

455800 

3787500 

455600 

3787500 

463900,  3782100 

464100,  3782100 

460500 

3781400 

460400 

3781400 

455600 

3787600 

455500 

3787600 

464100,  3782400 

464000,  3782400 

460400 

3781500 

460300 

3781500 

455500 

3787900 

456500 

3787900 

464000,  3783300 

463900,  3783300 

460300 

3779600 

461600 

3779600 

456500 

3787800 

456700 

3787800 

463900,  3783400 

463800.  3783400 

461600 

3778700 

458300 

3778700 

456700 

3787700 

456900 

3787700 

463800, 3783700 

463900,  3783700 

458300 

3777900 

457100 

3777900 

456900 

3787600 

457000 

3787600 

463900, 3784100 

463800,  3784100 

457100 

3777100 

455900 

3777100 

457000 

3787500 

457100 

3787500 

463800,  3784200 

463600,  3784200 

455900 

3777800 

456000 

3777800 

457100 

3787400 

457200 

3787400 

463600,  3784300 

463500,  3784300 

456000 

3777900 

456100 

3777900 

457200 

3787100 

457300 

3787100 

463500, 3784400 

463400,  3784400 

456100 

3778000 

456200 

3778000 

457300 

3786800 

457400 

3786800 

463400,  3784500 

463300, 3784500 

456200 

3778100 

456300 

3778100 

457400 

3786700 

457600 

3786700 

463300, 3784700 

463200,  3784700 

456300 

3778200 

456400 

3778200 

457600 

3786600 

457700 

3786600 

463200,  3784800 

463100,  3784800 

456400 

3778400 

456500 

3778400 

457700 

3786500 

457800 

3786500 

463100,  3784900 

463000, 3784900 

456500 

3778500 

456600 

3778500 

457800 

3786400 

457900 

3786400 

463000, 3785000 

462900,  3785000 

456600 

3778600 

456700 

3778600 

457900 

3786300 

458000 

3786300 

462900,  3785100 

462800,  3785100 

456700 

3778700 

456000 

3778700 

458000 

3786200 

458200 

3786200 

462800, 3785200 

462700,  3785200 

456000 

3778600 

455900 

3778600 

458200 

3786100 

458300 

3786100 

462700, 3785300 

462500, 3785300 

455900 

3778800 

455800 

3778800 

458300 

3786000 

458400 

3786000 

462500. 3785200 

462300,  3785200 

455800 

3779000 

455900 

3779000 

458400 

3785900 

458500 

3785900 

462300. 3785300 

462200,  3785300 

455900 

3779300 

456000 

3779300 

458500 

3785700 

458600 

3785700 

462200, 3785500 

462000, 3785500 

456000 

3780100 

455900 

3780100 

458600 

3785100 

458700 

3785100 

462000,  3785600 

461900, 3785600 

455900 

3780300 

455800 

3780300 

458700 

3785000 

458900 

3785000 

461900. 3785800 

461800,  3785800 

455800 

3780600 

455700 

3780600 

458900 

3784900 

459100 

3784900 

461800,  3786000 

461700,  3786000 

455700 

3780700 

455600 

3780700 

459100 

3784800 

459300 

3784800 

461700, 3786200 

461500,  3786200 

455600 

3780800 

455800 

3780800 

459300 

3784700 

459500 

3784700 

461500, 3786300 

461400,  3786300 

455800 

3780900 

456100 

3780900 

459500 

3784600 

459600 

3784600 

461400, 3786400 

461300,  3786400 

456100 

3781000 

456700 

3781000 

459600 

3784500 

459700 

3784500 

461300, 3786500 

461200,  3786500 

456700 

3781100 

457300 

3781100 

459700 

3784300 

459800 

3784300 

461200,  3786600 

461100,  3786600 

457300 

3781200 

457500 

3781200 

459800 

3784200 

459900 

3784200 

461100. 3786700 

461000. 3786700 
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461000, 
460800, 
460700, 
460600, 
460500, 
460400, 
460200, 
460100, 
460000, 
459900, 
459700, 
459600, 
459500, 
459400, 
459200, 
459100, 
459000, 
458900, 
458700, 
458600, 
458400, 
458300, 
458100, 
458000, 
457900, 
457700, 
457600. 
457300. 
457200. 
457100, 
457000, 
456900, 
456800, 


3786800 
3786900 
3787100 
3787200 
3787400 
3787500 
3787600 
3787700 
3787800 
3787900 
3788000 
3788100 
3788200 
3788300 
3788500 
3788700 
3788800 
3788900 
3789000 
3789100 
3789200 
3789300 
3789400 
3789500 
3789600 
3789700 
3789800 
3789900 
3790000 
3790100 
3790200 
3790300 
3790600 


460800, 
460700. 
460600. 
460500. 
460400, 
460200, 
460100, 
460000. 
459900. 
459700, 
459600, 
459500, 
459400, 
459200, 
459100, 
459000, 
458900, 
458700, 
458600, 
458400, 
458300, 
458100, 
458000, 
457900, 
457700, 
457600, 
457300, 
457200, 
457100, 
457000, 
456900, 
456800, 
456700, 


3786800 
3786900 
3787100 
3787200 
3787400 
3787500 
3787600 
3787700 
3787800 
3787900 
3788000 
3788100 
3788200 
3788300 
3788500 
3788700 
3788800 
3788900 
3789000 
3789100 
3789200 
3789300 
3789400 
3789500 
3789600 
3789700 
3789800 
3789900 
3790000 
3790100 
3790200 
3790300 
3790600 


456700,  3791400;  excluding  land 
bounded  by  463100,  3786500;  463100, 
3786600;  463000,  3786600;  463000, 
3786500;  463100,  3786500;  land 
bounded  by  463400,  3786300;  463400, 
3786400; 463300,  3786400;  463300, 
3786300;  463400.  3786300;  land 
bounded  by  464900.  3784800;  464900. 
3784700; 465000,  3784700;  465000, 
3784800;  464900,  3784800;  land 
bounded  by  465400,  3784300;  465400, 
3784200;  465500,  3784200;  465500, 
3784300; 465400,  3784300;  land 
bounded  by  465400,  3784300;  465400, 
3784400; 465300,  3784400;  465300. 
3784300; 465400. 3784300;  land 
boimded  by  463500.  3786200;  463500. 
3786300;  463400.  3786300;  463400. 
3786200; 463500,  3786200;  land 
bounded  by  463600, 3786100;  463600. 
3786200;  463500,  3786200;  463500. 
3786100; 463600, 3786100;  land 
bounded  by  464800,  3784900;  464800. 
3784800;  464900.  3784800;  464900. 
3784900; 464800. 3784900;  land 
bounded  by  463700,  3786000;  463700, 
3786100;  463600,  3786100;  463600, 
3786000; 463700, 3786000;  land 
bounded  by  463800,  3785900;  463800, 
3786000;  463700,  3786000;  463700, 
3785900;  463800.  3785900;  land 
bounded  by  464700. 3785000;  464700. 
3784900;  464800,  3784900;  464800, 


3785000; 464700. 3785000;  land 
bounded  by  463900, 3785800;  463900, 
3785900; 463800,  3785900;  463800, 
3785800; 463900,  3785800;  land 
bounded  by  464000, 3785700;  464000, 
3785800; 463900,  3785800;  463900, 
3785700; 464000,  3785700;  land 
bounded  by  464600,  3785100;  464600, 
3785000;  464700,  3785000;  464700, 
3785100;  464600,  3785100;  land 
bounded  by  464100,  3785600;  464100, 
3785700; 464000,  3785700;  464000, 
3785600; 464100,  3785600;  land 
bounded  by  464200,  3785500;  464200, 
3785600; 464100,  3785600;  464100. 
3785500; 464200,  3785500;  land 
bounded  by  464500, 3785200;  464500, 
3785100; 464600,  3785100;  464600, 
3785200; 464500,  3785200;  land 
bounded  by  464300, 3785400;  464300, 
3785500; 464200,  3785500;  464200, 
3785400; 464300,  3785400;  land 
bounded  by  464400,  3785300;  464400, 
3785200; 464500,  3785200;  464500. 
3785300; 464400,  3785300;  land 
bounded  by  464400,  3785300;  464400, 
3785400; 464300,  3785400;  464300, 
3785300;  464400,  3785300;  and  land 
bounded  by  463100, 3786500;  463100, 
3786400; 463200,  3786400;  463200, 
3786500;  463100,  3786500. 


Unit  2.  Lytle  and  Cajon  Creeks 


0.02 


0.02  0.04    Miles 


N 
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Map  Unit  3:  San  Jacinto  River  and 
Bautista  Creek,  Riverside  County, 
California.  From  USGS  quadrangle  maps 
Blackburn  Canyon  (1988),  Hemet  (1979), 
Lake  Fulmor  (1988),  San  Jacinto  (1979), 
Lakeview  (1979),  and  El  Casco  (1979), 
California,  land  bounded  by  the 
following  UTM  NAD27  coordinates  (X, 
Y):  506300,  3739000:  506300,  3739200: 


506800.  3739200 
506900.  3738900 
507000,  3738700 
507100, 3738600 
507200, 3738500 
507300,  3738400 
507400, 3738200 
507500, 3738100 
507600, 3738000 
507500, 3737800 
507300,  3737700 
507200, 3737600 
507100,  3737400 
507200, 3737300 
507300, 3737200 
507400,  3737100 
507500,  3737000 
507600.  3736900: 
507700,  3736800 
507800,  3736700 
507900, 3736600 
508000, 3736500 
508100. 3736400 
508500.  3736300 
508600, 3736500 
508700,  3736700 
508800, 3736900 
508900,  3737100 
509000,  3737200 
509100,  3737400 
509200, 3737500 
509300. 3737600 
509400,  3737700 
509500, 3737800 
509700, 3737900 
509800,  3738000 
509900,  3738100 
510100,  3738200 
510300, 3738300 
510400.  3738400 
510500, 3738700 
510600, 3738900 
510700,  3739000 
510900,  3739300 
511000,  3739200 
511200,  3739000 
510900,  3738700 
510800, 3738800 
510700,  3738300 
510600,  3738200 
510500,  3738100 
510400,  3738000 
510300,  3737900 
510100, 3737600 
509800,  3737500 
509700.  3737400 
509500.  3737300 
509400.  3737200 
509300, 3737100 


506800. 3738900 
506900. 3738700 
507000. 3738600 
507100. 3738500 
507200.  3738400 
507300. 3738200 
507400. 3738100 
507500. 3738000 
507600. 3737800 
507500, 3737700 
507300, 3737600 
507200, 3737400 
507100,  3737300 
507200, 3737200 
507300,  3737100 
507400, 3737000 
507500, 3736900 
507600, 3736800 
507700, 3736700 
507800,  3736600 
507900, 3736500 
508000, 3736400 
508100, 3736300 
508500. 3736500 
508600.  3736700 
508700.  3736900 
508800. 3737100 
508900.  3737200 
509000. 3737400 
509100,  3737500 
509200.  3737600 
509300,  3737700 
509400,  3737800 
509500,  3737900 
509700,  3738000 
509800,  3738100 
509900,  3738200 
510100,  3738300 
510300,  3738400 
510400, 3738700 
510500, 3738900 
510600, 3739000 
510700, 3739300 
510900, 3739200 
511000, 3739000 
511200, 3738700 
510900, 3738800 
510800, 3738300 
510700,  3738200 
510600,  3738100 
510500. 3738000 
510400.  3737900 
510300. 3737600 
510100, 3737500 
509800, 3737400 
509700, 3737300 
509500, 3737200 
509400, 3737100 
509300, 3736900 


509200, 
509100. 
509000, 
508900, 
508800, 
509100, 
509300, 
509600, 
510000, 
510600, 
510700, 
511000, 
511200, 
511300, 
511400, 
511800, 
512900, 
513300, 
513400, 
513500, 
513600, 
513700, 
513800, 
514000, 
514200, 
514300, 
514200, 
514100, 
513800, 
513700, 
513600, 
513500. 
513300, 
513200, 
512400, 
512200, 
511800, 
511900, 
512000, 
512100, 
512200, 
512300, 
512400, 
512700, 
513100, 
513300, 
513700, 
513900, 
514200, 
514300, 
514400, 
514500, 
515200, 
515500. 
515600. 
515800. 
516000, 
516100, 
516300, 
516700, 
517100, 
517200. 
517300, 
517400, 
517500, 
517700, 
518100, 
518200, 


3736900 
3736800 
3736700 
3736600 
3736500 
3736300 
3736200 
3736100 
3736000 
3736100 
3736000 
3735900 
3735800 
3735700 
3735600 
3735500 
3735600 
3735700 
3735800 
3735900 
3736000 
3736400 
3736500 
3736700 
3736600 
3736400 
3736300 
3735900 
3736000 
3735900 
3735700 
3735500 
3735400 
3735300 
3735200 
3735300 
3735200 
3735100 
3735000 
3734800 
3734700 
3734600 
3734500 
3734400 
3734300 
3734200 
3734100 
3734000 
3733900 
3733800 
3733700 
3733600 
3733500 
3733400 
3733300 
3733400 
3733300 
3733200 
3733100 
3733000 
3732900 
3732800 
3732700 
3732600 
3732500 
3732400 
3732300 
3732200 


509200, 
509100, 
509000. 
508900. 
508800. 
509100. 
509300. 
509600. 
510000, 
510600, 
510700, 
511000, 
511200, 
511300, 
511400, 
511800, 
512900, 
513300, 
513400, 
513500. 
513600. 
513700. 
513800, 
514000, 
514200, 
514300, 
514200, 
514100, 
513800, 
513700, 
513600. 
513500. 
513300, 
513200, 
512400, 
512200, 
511800, 
511900, 
512000, 
512100, 
512200, 
512300, 
512400, 
512700, 
513100, 
513300, 
513700, 
513900, 
514200, 
514300, 
514400, 
514500, 
515200, 
515500. 
515600, 
515800, 
516000, 
516100, 
516300, 
516700, 
517100, 
517200, 
517300, 
517400, 
517500, 
517700, 
518100, 
518200, 


3736800 

3736700 

3736600 

3736500 

3736300 

3736200 

3736100 

3736000 

3736100 

3736000 

3735900 

3735800 

3735700 

3735600 

3735500 

3735600 

3735700 

3735800 

3735900 

3736000 

3736400 

3736500 

3736700 

3736600 

3736400 

3736300 

3735900 

3736000 

3735900 

3735700 

3735500 

3735400 

3735300 

3735200 

3735300 

3735200 

3735100 

3735000 

3734800 

3734700 

3734600 

3734500 

3734400 

3734300 

3734200 

3734100 

3734000 

3733900 

3733800 

3733700 

3733600 

3733500 

3733400 

3733300 

3733400 

3733300 

3733200 

3733100 

3733000 

3732900 

3732800 

3732700 

3732600 

3732500; 

3732400 

3732300 

3732200 

3732100 


518100, 
518000, 
518100, 
518500, 
518600, 
518700, 
518900, 
519100, 
519200, 
519300, 
519500, 
519800, 
520000, 
520100, 
520200, 
519900, 
519800, 
519600, 
519500, 
519400, 
519000, 
518900, 
518800, 
518500, 
518300. 
518200. 
518100. 
518000. 
517900. 
517800, 
517700, 
517600, 
517500, 
517400, 
517300, 
517200. 
517100, 
516700, 
516600, 
516400, 
516200. 
516100. 
516000. 
515900, 
515600, 
515200, 
515000, 
514600, 
514300. 
513900, 
513500, 
513100, 
512800, 
512600, 
512400, 
512200, 
511900, 
511600, 
511500, 
511400, 
511200, 
511100, 
511000, 
510900. 
510800, 
510700. 
510600. 
510200. 


3732100 
3732000 
3731900 
3731800 
3731700 
3731500 
3731400 
3731100 
3731000 
3730900 
3730800 
3730700 
3730500 
3730400 
3730000 
3729900: 
3730000 
3730100 
3730200 
3730300 
3730400 
3730500 
3730600 
3730700 
3730800 
3730900 
3731000 
3731100 
3731200 
3731400 
3731500 
3731700 
3731900 
3732000 
3732100 
3732200 
3732300 
3732400 
3732500 
3732400 
3732500 
3732600 
3732700 
3732800 
3732700 
3732800 
3732900 
3733000 
3733100 
3733200 
3733300 
3733400 
3733500 
3733600 
3733700 
3733800 
3733900 
3734100 
3734200 
3734300 
3734400 
3734500 
3734600 
3734700 
3734800 
3735000 
3735400 
3735500 


518100. 
518000. 
518100. 
518500. 
518600. 
518700. 
518900. 
519100. 
519200. 
519300. 
519500. 
519800. 
520000. 
520100, 
520200, 
519900, 
519800, 
519600, 
519500. 
519400, 
519000, 
518900, 
518800, 
518500, 
518300, 
518200, 
518100, 
518000, 
517900, 
517800, 
517700, 
517600, 
517500, 
517400, 
517300, 
517200, 
517100, 
516700, 
516600, 
516400, 
516200, 
516100, 
516000, 
515900. 
515600, 
515200, 
515000, 
514600, 
514300, 
513900, 
513500, 
513100, 
512800, 
512600, 
512400, 
512200, 
511900, 
511600, 
511500, 
511400, 
511200, 
511100, 
511000, 
510900, 
510800, 
510700, 
510600. 
510200, 


3732000 
3731900 
3731800 
3731700 
3731500 
3731400 
3731100 
3731000 
3730900 
3730800 
3730700 
3730500 
3730400 
3730000 
3729900 
3730000 
3730100 
3730200 
3730300 
3730400 
3730500 
3730600 
3730700 
3730800 
3730900 
3731000 
3731100 
3731200 
3731400 
3731500 
3731700 
3731900 
3732000 
3732100 
3732200 
3732300 
3732400 
3732500 
3732400 
3732500 
3732600 
3732700 
3732800 
3732700 
3732800 
3732900 
3733000 
3733100 
3733200 
3733300 
3733400 
3733500 
3733600 
3733700 
3733800 
3733900 
3734100 
3734200 
3734300 
3734400 
3734500 
3734600 
3734700 
3734800 
3735000 
3735400 
3735500 
3735600 
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510000, 
509300, 
508700, 
508800, 
508900, 
509000. 
509100, 
509200. 
509300. 
509400. 
509500, 
509600. 
509700, 
509800, 
510100, 
510200, 
510500, 
510600, 
510500, 
510600, 
511100, 
511200. 
511300, 
511400. 
511500, 
511700, 
512200, 
512400, 
512700, 
512900. 
512300, 
512000, 
512100, 
512300, 
512500, 
512600, 
512800, 
513000, 
513100, 
513200, 
513300, 
513400, 
513500, 
513600, 
513700, 
513900, 
514000, 
514100. 
514200, 
514300, 
514400, 
514500, 
514700, 
514800, 
514900, 
515000, 
515100, 
515200, 
515300, 
515400, 
515500. 
515600, 
515700, 
515800, 
515900, 
516000, 
515900, 
516000, 


3735600 
3735500 
3735600 
3735200 
3735000 
3734700 
3734600 
3734500 
3734400 
3734300 
3734200 
3734100 
3734000 
3733900 
3733700 
3733500 
3733100 
3733000 
3732500 
3732400 
3732300 
3731900 
3731700 
3731500 
3731400 
3731300 
3731200 
3731100 
3731000 
3730900 
3730500 
3730600 
3730500 
3730400 
3730300 
3730200 
3730000 
3729900 
3729800 
3729700 
3729600 
3729500 
3729400 
3729300 
3729200 
3729100 
3729000 
3728800 
3728700 
3728300 
3728100 
3727900 
3727700 
3727600 
3727400 
3727100 
3727000 
3726900 
3726800 
3726600 
3726500 
3726200 
3726000 
3725800 
3725700 
3725600 
3725300 
3725200 


510000, 
509300, 
508700, 
508800, 
508900, 
509000, 
509100, 
509200, 
509300, 
509400, 
509500, 
509600, 
509700, 
509800, 
510100, 
510200, 
510500. 
510600, 
510500, 
510600, 
511100, 
511200, 
511300, 
511400, 
511500, 
511700, 
512200, 
512400, 
512700, 
512900, 
512300, 
512000, 
512100, 
512300, 
512500, 
512600, 
512800, 
513000, 
513100, 
513200. 
513300, 
513400, 
513500, 
513600, 
513700, 
513900, 
514000, 
514100, 
514200, 
514300, 
514400, 
514500, 
514700, 
514800, 
514900, 
515000, 
515100, 
515200, 
515300, 
515400, 
515500, 
515600, 
515700, 
515800, 
515900, 
516000, 
515900, 
516000, 


3735500 
3735600 
3735200 
3735000 
3734700 
3734600 
3734500 
3734400 
3734300 
3734200 
3734100 
3734000 
3733900 
3733700 
3733500 
3733100 
3733000 
3732500 
3732400 
3732300 
3731900 
3731700 
3731500 
3731400 
3731300 
3731200 
3731100 
3731000 
3730900 
3730500 
3730600 
3730500 
3730400 
3730300 
3730200 
3730000 
3729900 
3729800 
3729700 
3729600 
3729500 
3729400 
3729300 
3729200 
3729100 
3729000 
3728800 
3728700 
3728300 
3728100 
3727900 
3727700 
3727600 
3727400 
3727100 
3727000 
3726900 
3726800 
3726600 
3726500 
3726200 
3726000 
3725800 
3725700 
3725600 
3725300 
3725200 
3725000; 


516100, 
516200, 
516300, 
516400, 
516500, 
516600, 
516500, 
516200, 
516100. 
516000, 
515900, 
515800, 
515700, 
515600, 
515500, 
515400, 
515300, 
515200. 
515100, 
515000, 
514900, 
514800, 
514700, 
514600, 
514500, 
514400, 
514200, 
514000, 
513900, 
513800, 
513700. 
513600. 
513500, 
513400, 
513300, 
513100, 
513000, 
512900, 
512700, 
512600, 
512400, 
512300, 
512200, 
512000, 
511900, 
511700, 
511600, 
511500, 
511400, 
511300, 
511200, 
511100, 
511000, 
510800, 
510700, 
510600, 
510500, 
510400, 
510300, 
510200. 
510100, 
510000, 
509900, 
509800, 
509700, 
509600, 
509500, 
509400, 


3725000 
3724900 
3724800 
3724700 
3724600 
3724500 
3724300 
3724100 
3724200 
3724300 
3724400 
3724500 
3724600 
3724700 
3724800 
3725500 
3725700 
3725800 
3726100 
3726200 
3726300 
3726400 
3726700 
3726800 
3727000 
3727200 
3727300 
3727500 
3727600 
3728000 
3728200 
3728300 
3728500 
3728600 
3728700 
3728800 
3728900 
3729000 
3729100 
3729200 
3729300 
3729400 
3729500 
3729600 
3729700 
3729800 
3729900 
3730000 
3730100 
3730200 
3730300 
3730400 
3730500 
3730600 
3730700 
3730800 
3730900 
3731100 
3731200 
3731300 
3731400 
3731600 
3731700 
3731800 
3731900 
3732100 
3732300 
3732500 


516100, 
516200, 
516300, 
516400, 
516500, 
516600, 
516500, 
516200, 
516100, 
516000, 
515900, 
515800, 
515700, 
515600, 
515500, 
515400, 
515300, 
515200, 
515100, 
515000, 
514900, 
514800, 
514700, 
514600, 
514500, 
514400, 
514200, 
514000, 
513900, 
513800, 
513700, 
513600, 
513500, 
513400, 
513300, 
513100, 
513000, 
512900, 
512700, 
512600, 
512400, 
512300. 
512200, 
512000, 
511900, 
511700, 
511600, 
511500, 
511400, 
511300, 
511200, 
511100, 
511000, 
510800, 
510700, 
510600, 
510500, 
510400, 
510300, 
510200, 
510100, 
510000, 
509900, 
509800, 
509700, 
509600, 
509500. 
509400, 


3724900 

3724800 

3724700 

3724600 

3724500 

3724300 

3724100 

3724200 

3724300 

3724400 

3724500 

3724600 

3724700 

3724800 

3725500 

3725700 

3725800 

3726100 

3726200 

3726300 

3726400 

3726700 

3726800 

3727000 

3727200 

3727300 

3727500 

3727600 

3728000 

3728200 

3728300 

3728500 

3728600 

3728700 

3728800 

3728900 

3729000 

3729100 

3729200 

3729300 

3729400 

3729500 

3729600 

3729700 

3729800 

3729900 

3730000 

3730100 

3730200 

3730300 

3730400 

3730500 

3730600 

3730700 

3730800 

3730900 

3731100 

3731200 

3731300 

3731400 

3731600 

3731700; 

3731800 

3731900 

3732100 

3732300 

3732500 

3733300 


509700, 
509600, 
509500, 
509200, 
509100, 
508800, 
508700, 
508600, 
508500, 
508400, 
508300, 
508400, 
508300, 
507900, 
507100. 
507000, 
506900, 
506800, 
506700, 
506600, 
506500, 
506400, 
506300, 
506200, 
506100, 
506000, 
505900, 
505700, 
505800, 
505700, 
505600. 
505500. 
505400, 
505300, 
505200, 
505100, 
505000, 
504900, 
504800, 
504700, 
504600, 
504500, 
504400, 
504300, 
504200, 
504000, 
503600. 
503400. 
503300. 
503100, 
502900. 
502600, 
502000, 
501900, 
501600, 
501400, 
501200, 
501000, 
500800, 
500600, 
500500, 
500200, 
499900, 
499600, 
499400, 
499200, 
499000, 
498900, 


3733300 

3733600 

3733700 

3733800 

3734000 

3734100 

3734400 

3734600 

3734800 

3735000 

3735200 

3735600 

3735700 

3735800 

3735900 

3736000 

3736100 

3736200 

3736300 

3736400 

3736500 

3736600 

3736700 

3736800 

3737300 

3737400 

3737500 

3737600 

3738100 

3738400 

3738600 

3738800 

3739100 

3739400 

3739600 

3739800 

3739900 

3740100 

3740200 

3740300 

3740400 

3740500 

3740600 

3740700 

3740800 

3740900 

3740800 

3741300 

3741400 

3741500 

3741600 

3741700 

3741800 

3742300 

3742400 

3742600 

3742700 

3742800 

3742900 

3743000 

3743100 

3743200 

3743300 

3743400 

3743500 

3743600 

3743700 

3743800 


509700, 
509600, 
509500, 
509200, 
509100, 
508800, 
508700, 
508600, 
508500, 
508400, 
508300, 
508400, 
508300, 
507900, 
507100, 
507000, 
506900, 
506800, 
506700, 
506600, 
506500, 
506400. 
506300, 
506200, 
506100, 
506000, 
505900. 
505700, 
505800, 
505700, 
505600, 
505500, 
505400. 
505300, 
505200, 
505100, 
505000. 
504900, 
504800, 
504700, 
504600. 
504500, 
504400, 
504300, 
504200, 
504000. 
503600, 
503400, 
503300, 
503100, 
502900. 
502600, 
502000, 
501900. 
501600, 
501400, 
501200, 
501000, 
500800, 
500600, 
500500, 
500200, 
499900, 
499600, 
499400, 
499200, 
499000, 
498900, 


3733600 

3733700 

3733800 

3734000 

3734100 

3734400 

3734600 

3734800; 

3735000 

3735200 

3735600 

3735700 

3735800 

3735900 

3736000 

3736100 

3736200 

3736300 

3736400 

3736500 

3736600; 

3736700 

3736800 

3737300 

3737400 

3737500 

3737600 

3738100 

3738400 

3738600 

3738800 

3739100 

3739400 

3739600 

3739800 

3739900 

3740100 

3740200; 

3740300 

3740400 

3740500 

3740600: 

3740700 

3740800 

3740900 

3740800; 

3741300: 

3741400 

3741500; 

3741600; 

3741700 

3741800; 

3742300 

3742400 

3742600 

3742700 

3742800 

3742900 

3743000 

3743100 

3743200; 

3743300 

3743400 

3743500 

3743600 

3743700 

3743800 

3743900 
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498700, 

497200, 

497100, 

496900, 

496700, 

496600, 

496400, 

496200, 

495900, 

495600, 

494900, 

494700, 

494600, 

494400, 

494300, 

494100, 

494000, 

493800, 

493600, 

493500, 

493300, 

493100, 

493000, 

492800, 

492700, 

492500, 

491300, 

491400, 

492100, 

492200, 

492300, 

492400, 

492500, 

492700, 

492900, 

493100, 

493300, 

493800, 

494000, 

494900, 

495100, 

495000, 

494900, 

494700, 

494600, 

494500, 

494300, 

494200, 

494000, 

493900, 

493800, 

494000, 

494200, 

494300, 

494500, 

494700, 

494900, 

495100, 

495300, 

495600, 

496500, 

496700, 

496800, 

496900, 

497100, 

497300. 

497400, 

497700, 


3743900; 

3744000; 

3744400; 

3744500; 

3744600; 

3744700; 

3744800; 

3744900; 

3745000; 

3744900; 

3744800; 

3744900; 

3745000; 

3745100; 

3745200; 

3745300; 

3745400; 

3745500; 

3745600; 

3745700; 

3745800; 

3745900; 

3746000; 

3746100; 

3746200; 

3746300; 

3746400; 

3747700; 

3747900; 

3747700; 

3747600; 

3747500; 

3747400; 

3747300; 

3747200; 

3747100; 

3746900; 

3747000; 

3746900; 

3746800; 

3746900; 

3746800; 

3746700; 

3746600; 

3746500; 

3746400; 

3746300; 

3746200; 

3746100; 

3746000; 

3745900; 

3745700; 

3745600; 

3745500; 

3745400; 

3745300; 

3745200; 

3745100; 

3745000; 

3745100; 

3745200; 

3745100; 

3745000; 

3744900; 

3744800; 

3744700; 

3744600; 

3744700; 


498700, 

497200, 

497100, 

496900, 

496700, 

496600, 

496400, 

496200, 

495900, 

495600, 

494900, 

494700, 

494600, 

494400, 

494300, 

494100, 

494000, 

493800, 

493600, 

493500, 

493300, 

493100, 

493000, 

492800, 

492700, 

492500, 

491300, 

491400, 

492100, 

492200, 

492300, 

492400, 

492500, 

492700, 

492900, 

493100, 

493300, 

493800, 

494000, 

494900, 

495100, 

495000, 

494900, 

494700, 

494600, 

494500, 

494300, 

494200, 

494000, 

493900, 

493800, 

494000, 

494200, 

494300, 

494500, 

494700, 

494900, 

495100, 

495300, 

495600, 

496500, 

496700, 

496800, 

496900, 

497100, 

497300, 

497400, 

497700, 


3744000 

3744400 

3744500 

3744600 

3744700 

3744800 

3744900 

3745000 

3744900 

3744800 

3744900 

3745000 

3745100 

3745200 

3745300 

3745400 

3745500 

3745600 

3745700 

3745800 

3745900 

3746000 

3746100 

3746200 

3746300 

3746400 

3747700 

3747900 

3747700 

3747600 

3747500 

3747400 

3747300 

3747200 

3747100 

3746900 

3747000 

3746900 

3746800 

3746900 

3746800 

3746700 

3746600 

3746500 

3746400 

3746300 

3746200 

3746100 

3746000 

3745900 

3745700 

3745600 

3745500 

3745400 

3745300 

3745200 

3745100 

3745000 

3745100 

3745200 

3745100 

3745000 

3744900 

3744800 

3744700 

3744600 

3744700 

3744600 


498000,  3744600;  498000, 3744500; 
498200,  3744500;  498200,  3744400; 
498400, 3744400;  498400,  3744300; 
498700,  3744300;  498700,  3744200; 
498900, 3744200;  498900,  3744100; 
499100, 3744100;  499100,  3744000; 
499300, 3744000;  499300,  3743900; 
499400,  3743900;  499400,  3743800; 
499600, 3743800;  499600,  3743700; 
499700,  3743700;  499700,  3744700; 
499800, 3744700;  499800,  3744900; 
500100, 3744900;  500100,  3744800; 
500200.  3744800;  500200,  3744700; 
500400,  3744700;  500400,  3744800; 
500500, 3744800;  500500,  3744900; 
500600,  3744900;  500600,  3744700; 
500500,  3744700;  500500,  3744500; 
500700, 3744500;  500700,  3744400; 
500800, 3744400;  500800,  3744200; 
500900,  3744200;  500900,  3743900; 
500800, 3743900;  500800,  3743700; 
500900, 3743700;  500900,  3743400; 
500800, 3743400;  500800,  3743200; 
501000,  3743200;  501000,  3743100; 
501200.  3743100;  501200,  3743000; 
501400, 3743000;  501400,  3742900; 

501600,  3742900;  501600,  3742800; 

501700,  3742800;  501700,  3742700; 

501900, 3742700;  501900,  3742600; 

502100,  3742600;  502100,  3742500; 

502200, 3742500;  502200,  3742600; 

502600, 3742600;  502600,  3742500; 

502700,  3742500;  502700,  3742400; 

503100,  3742400;  503100,  3742300; 

503200,  3742300;  503200,  3742200; 

503300,  3742200;  503300,  3742100; 

503600, 3742100;  503600, 3742000; 

503800, 3742000;  503800,  3741800; 

503900,  3741800;  503900,  3741700; 

504000, 3741700; 504000, 3741600; 

504200, 3741600;  504200,  3741500; 

504300, 3741500;  504300,  3741400; 

504500,  3741400;  504500,  3741300; 

504700,  3741300;  504700,  3741200; 

504800,  3741200;  504800,  3741100; 

504900,  3741100;  504900,  3741000; 

505200,  3741000;  505200,  3740900; 

505300, 3740900;  505300,  3740800; 

505500,  3 740800;' 505 500,  3740700; 

505600,  3740700;  505600,  3740600; 

505700, 3740600;  505700,  3740500; 

505800,  3740500;  505800,  3740400; 

505900, 3740400;  505900,  3740200; 

506000,  3740200;  506000,  3740000; 

505900,  3740000;  505900,  3739900; 

505800, 3739900;  505800,  3739600; 

505900,  3739600;  505900,  3739300; 

506000, 3739300;  506000,  3739100; 

506200, 3739100;  506200,  3739000; 

506300.  3739000;  excluding  land 

bounded  by  506300,  3739000;  506300, 

3738500; 506400,  3738500;  506400, 

3738400; 506500,  3738400;  506500, 

3738300; 506600,  3738300;  506600, 

3738100; 506800,  3738100;  506800, 

3738200; 506900,  3738200;  506900, 

3738400; 506600,  3738400;  506600. 

3738500; 506500,  3738500;  506500, 


3738700; 506400,  3738700;  506400, 
3739000; 506300,  3739000. 

Additional  land  bounded  by  the 
following  UTM  NAD27  coordinates  (X, 
Y):  493000,  3749100;  492800,  3749100; 
492800, 3749200;  492600,  3749200; 
492600,  3749100;  492400,  3749100; 
492400. 3749300;  492300, 3749300; 
492300,  3749700;  492200,  3749700; 
492200, 3750100; 492300,  3750100; 
492300,  3750500;  492400,  3750500; 
492400, 3750400;  492500,  3750400; 
492500,  3750300;  492600,  3750300; 
492600, 3750200; 492700,  3750200; 
492700, 3750100;  492800,  3750100; 
492800,  3750000;  493000,  3750000; 
493000,  3749900;  493300,  3749900; 
493300, 3750000;  493400,  3750000; 
493400,  3750200;  493500,  3750200; 
493500,  3750400;  493600,  3750400; 
493600, 3f 50500; 493700,  3750500; 
493700, 3750800;  493800,  3750800; 
493800, 3751500;  493900,  3751500; 
493900, 3751600; 493800,  3751600; 
493800, 3751700;  493700,  3751700; 
493700,  3752200;  493900,  3752200; 
493900,  3752100;  494000,  3752100; 
494000,  3751800;  494100,  3751800; 
494100,  3751700;  494200,  3751700; 
494200,  3751300;  494100,  3751300; 
494100,  3751000;  494000,  3751000; 
494000, 3750600; 493900,  3750600; 
493900, 3750400;  493800,  3750400; 
493800,  3750100;  493700,  3750100; 
493700,  3749900;  493800,  3749900; 
493800, 3749800; 494000, 3749800; 
494000, 3749700; 494100, 3749700; 
494100, 3749600; 494300,  3749600; 
494300, 3749500; 494400,  3749500; 
494400, 3749400; 494500, 3749400; 
494500,  3749300;  494600,  3749300; 
494600, 3749200;  494700,  3749200; 
494700,  3749100;  494800,  3749100; 
494800, 3749000; 495000, 3749000; 
495000, 3748900;  495100,  3748900; 
495100, 3748800; 495200. 3748800; 
495200, 3748600; 495300, 3748600; 
495300, 3748400;  495400,  3748400; 
495400, 3748200; 495500, 3748200; 
495500, 3748100; 495600,  3748100; 
495600, 3748000; 495700, 3748000; 
495700, 3747900; 495800, 3747900; 
495800, 3747800;  496000,  3747800; 
496000, 3747700;  496100,  3747700; 
496100, 3747500;  496000,  3747500; 
496000, 3747400; 495800,  3747400; 
495800, 3747300;  495700,  3747300; 
495700,  3747200;  495600,  3747200; 
495600, 3747100;  495400,  3747100; 
495400,  3747000;  495300,  3747000; 
495300.  3746900;  495100,  3746900; 
495100, 3747000;  495200,  3747000; 
495200, 3747100; 495300,  3747100; 
495300,  3747200;  495400,  3747200; 
495400, 3747400;  495500,  3747400; 
495500, 3747700;  495400,  3747700; 
495400, 3747800;  495300,  3747800; 
495300, 3748000; 495200,  3748000; 
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495200, 
495100, 
495000, 
494800, 
494100, 
493500, 
493000, 


3748100; 
3748300; 
3748400; 
3748500; 
3748600; 
3748700; 
3748800; 


495100, 
495000, 
494800, 
494100, 
493500. 
493000, 
492800, 


3748100 
3748300 
3748400 
3748500 
3748600 
3748700 
3748800 


492800, 3748900; 492900,  3748900;  3748900; 

492900,  3749000; 493000, 3749000;  3748800; 

493000,  3749100;  excluding  land  3749500; 

bounded  by  493000, 3749100;  493100,  3749600; 

3749100;  493100,  3749200;  493000,  bounded 

3749200;  493000,  3749100;  land  3748600; 

bounded  by  493600. 3749600;  493600,  3749100; 


493700.  3748900;  493700, 
493800,  3748800;  493800, 
493700, 3749500;  493700, 
493600,  3749600;  and  land 
by  494200,  3749100;  494200, 
494300,  3748600;  494300, 
494200.  3749100. 


Unit  3.  San  Jacinto  -  Bautista  Creek 


6   Miles 
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Map  Unit  4:  Etiwanda  Alluvial  Fan 
and  Wash,  San  Bernardino  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Fontana  (1980),  Guasti 
(1981),  Devore  (1988),  and  Cucamonga 
Peak  (1988),  California,  land  boimded 
by  the  following  UTM  NAD27 
coordinates  (X,  Y):  455000,  3781700; 


455300, 3781700 
455400,  3781500 
455500, 3781300 
455700,  3781100 
455800, 3781000 
455500, 3780800 
455400, 3780900 
455300, 3780800 
455200, 3780500 
455100, 3780100 
455000,  3778800 
454600, 3778700 
454500,  3779000 
454400,  3779200 
454500, 3779400 
454400, 3780100 
454200, 3780200 
453900,  3780400 
454300, 3778800 
454400, 3778000 
454500, 3778100 
454900,  3778200 
455000,  3778300 
455100, 3778500 
455200, 3778700 
455900, 3778800 
455500, 3776100 
454200,  3775500 
454100, 3775600 
453600,  3775200 
453500,  3775100 
453400, 3775000 
453300, 3774900 
453200, 3774800 
453100, 3774700 
453000, 3774600 
452900,  3774400 
452800. 3774200 
452700,  3773900 
452600,  3773100 
452100, 3773000 
452700,  3772400 
453000, 3772500 
452600,  3772100 
452000,  3772000 
451800,  3770600 
451700,  3769700 
451600,  3769600 
451100, 3769500 
451000,  3769800 
451400,  3770300 


455300, 3781500 
455400, 3781300 
455500, 3781100 
455700, 3781000 
455800, 3780800 
455500, 3780900 
455400. 3780800 
455300, 3780500 
455200, 3780100 
455100, 3778800 
455000, 3778700 
454600, 3779000 
454500, 3779200 
454400, 3779400 
454500,  3780100 
454400. 3780200 
454200. 3780400 
453900, 3778800 
454300, 3778000 
454400, 3778100 
454500, 3778200 
454900,  3778300 
455000,  3778500 
455100. 3778700 
455200,  3778800 
455900, 3776100 
455500,  3775500 
454200,-3775600 
454100, 3775200 
453600, 3775100 
453500,  3775000 
453400, 3774900 
453300, 3774800 
453200, 3774700 
453100, 3774600 
453000,  3774400 
452900, 3774200 
452800, 3773900 
452700, 3773100 
452600. 3773000 
452100, 3772400 
452700, 3772500 
453000, 3772100 
452600, 3772000 
452000. 3770600 
451800. 3769700 
451700, 3769600 
451600, 3769500 
451100, 3769800 
451000,  3770300 
451400, 3770500 


451200 
451400 
451700 
450600 
450400 
449900 
449800 
449900 
450500 
450100 
450300 
450100 
450700 
450800 
451400 
452100 
452200 
452400 
452600 
453000 
453400 
453500 
453000 
452900 
452200 
451800 
451500 
451400 
451300 
451200 
451100 
451000 
450900 
451100 
451000 
450000 
449800 
448300 
448200 
448300 
448400 
448300 
448200 
448100 
448300 
447000 
448100 
448300 
448500 
449100 
449800 
450500 
450900 
452100 
452500 
452800 
453000 
453100 
454000 


, 3770500 

451200, 

3770900; 

,3770900 

451400, 

3771100; 

, 3771100 

451700, 

3771600; 

, 3771600 

450600, 

3771400; 

, 3771400 

450400, 

3771300; 

, 3771300 

449900. 

3771500; 

, 3771500 

449800. 

3772200; 

, 3772200 

449900. 

3772400; 

, 3772400 

450500. 

3773000; 

, 3773000 

450100. 

3775600; 

, 3775600 

450300. 

3775900; 

, 3775900 

450100. 

3776400; 

, 3776400 

450700. 

3775600; 

, 3775600 

450800. 

3775400; 

, 3775400 

451400. 

3775100; 

. 3775100 

452100. 

3775200; 

. 3775200 

452200. 

3775500; 

, 3775500 

452400. 

3775700; 

, 3775700 

452600, 

3776000; 

. 3776000 

453000, 

3776400; 

, 3776400 

453400, 

3776500; 

. 3776500 

453500, 

3777100; 

, 3777100 

453000, 

3778000; 

. 3778000 

452900, 

3778200; 

. 3778200 

452200, 

3778700; 

, 3778700 

451800, 

3779500; 

, 3779500 

451500, 

3779400; 

, 3779400 

451400. 

3779300; 

. 3779300 

451300. 

3779200; 

, 3779200 

451200. 

3779100; 

, 3779100 

451100. 

3779000; 

, 3779000 

451000. 

3778900; 

. 3778900 

450900. 

3778800; 

, 3778800 

451100. 

3778000; 

.  3778000 

451000, 

3777100; 

, 3777100 

450000. 

3777800; 

, 3777800 

449800. 

3777900; 

, 3777900 

448300. 

3778000; 

, 3778000 

448200, 

3778300; 

. 3778300 

448300, 

3778500; 

.  3778500 

448400, 

3779400; 

.  3779400 

448300, 

3779500; 

, 3779500 

448200. 

3779700; 

, 3779700 

448100. 

3780200; 

, 3780200 

448300. 

3780300; 

, 3780300 

447000. 

3781500; 

,  3781500 

448100, 

3781400; 

, 3781400 

448300, 

3781300; 

, 3781300 

448500, 

3781200; 

, 3781200 

449100 

3781300; 

1,  3781300 

449800 

3781200; 

1,  3781200 

450500 

3781300; 

»,  3781300 

450900 

3781400; 

»,  3781400 

, 452100 

3781300; 

1,  3781300 

, 452500 

3781200; 

1,  3781200 

, 452800 

3781100; 

I,  3781100 

, 453000 

3781000; 

1,  3781000 

; 453100 

3780900; 

»,  3780900 

; 454000 

3780800; 

454700. 3780800;  454700.  3780900; 
455000. 3780900;  455000.  3781000; 
455100.  3781000;  455100.  3781100; 
455200,  3781100;  455200,  3781200; 
455100,  3781200;  455100,  3781600; 
455000, 3781600;  455000,  3781700; 
excluding  land  bounded  by  453900, 


3776700 
3776600 
3776700 
3776700 
3776800 
3776900 
3777000 
3777100 
3777900 
3777800 
3777700 
3777600 
3777500 
3777400 
3777300 
3777200 
3776900 
3776700 
3775800 
3775500 
3774700 
3774800 
3774900 
3775000 
3775100 
3775200 
3775300 
3775400 
3775500 
3775600 
3775700 
3775800 
3774600 
3774400 
3774300 
3774400 
3774500 
3774600 
3773800 
3773700 
3773600 
3773500 
3773000 
3772400 
3771900 
3772700 
3773000 
3773300 
3773500 
3773800 


453800, 3776700;  453800, 
453900.  3776600;  453900, 
land  bounded  by  453900, 
454100, 3776700;  454100, 
454300, 3776800;  454300, 
454400, 3776900: 454400. 
454500,  3777000;  454500, 
455000,  3777100;  455000. 
454900, 3777900;  454900, 
454800, 3777800;  454800, 
454700, 3777700;  454700, 
454600,  3777600;  454600, 
454400. 3777500;  454400. 
454300.  3777400;  454300. 
454100. 3777300; 454100, 
453800.3777200:453800. 
453900.  3776900;  453900, 
land  boimded  by  453300, 
453300. 3775500:  452700, 
452700. 3774700;  452800, 
452800, 3774800; 452900, 
452900, 3774900;  453000, 
453000, 3775000;  453100, 
453100,  3775100;  453200, 
453200, 3775200;  453300, 
453300, 3775300;  453400, 
453400.  3775400:  453500, 
453500. 3775500:  453600, 
453600.  3775600;  453700, 
453700, 3775700; 453800, 
453800,  3775800;  453300. 
land  boxmded  by  452300, 
452300, 3774400;  451900, 
451900, 3774300;  452400. 
452400,  3774400;  452500. 
452500,  3774500;  452600, 
452600.  3774600;  452300, 
and  land  bounded  by  450900, 
450900.  3773700;  450800, 
450800, 3773600;  450700, 
450700,  3773500;  451000, 
451000, 3773000;  450700. 
450700,  3772400;  451000. 
451000,  3771900;  451700. 
451700, 3772700;  451800. 
451800. 3773000;  451900, 
451900.  3773300;  452000, 
452000, 3773500;  452100, 
452100,  3773800;  450900, 


Unit  4.  Etiwanda  Alluvial  Fan  and  Wash 

SAN  BERNARDINO  NATIONAL  FOREST 


5 


4    Miles 
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Map  Unit  5:  Reche  Canyon.  San  3767100;  474000.  3767100;  474000,  3766100;  473500.  3766100;  473500. 

Bernardino  Coiinty,  California.  From  3767000;  473800.  3767000;  473800,  3767100;  473400.  3767100;  473400, 

uses  1:24.000  quadrangle  map  San  3766700;  473900.  3766700;  473900,  3767200;  473300.  3767200;  473300, 

Bernardino  South  (1980),  California.  3766600;  474000.  3766600;  474000,  3767400;  473200.  3767400;  473200, 

land  bounded  by  the  following  UTM  3766500;  474100.  3766500;  474100,  3767500;  473400,  3767500;  473400, 

NAD27  coordinates  (X,  Y):  474200,  3766200;  474200,  3766200;  474200,  3767600;  473900,  3767600;  473900, 

3767800;  474400,  3767800;  474400,  3765800;  474100,  3765800;  474100,  3767700;  474200,  3767700;  474200, 

3767200r 474100,  3767200;  474100,  3765700;  473600,  3765700; 473600,  3767800. 


Unit  5.  Reche  Canyon 
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Map  Unit  6:  Jurupa  Hills — South 
Bloomington,  San  Bernardino  and 
Riverside  Counties,  California.  From 
uses  1:24,000  quadrangle  map  Fontana 
(1980),  California,  land  boimded  by  the 
following  UTM  NAD27  coordinates  (X, 
Y):  459800,  3769000;  460900,  3769000; 


460900,  3768500 
461100,  3767500 
461500,  3767600 
461600,  3767900 
461800, 3767700 
462200, 3767600 
462300, 3767500 
462900, 3767200 
463000,  3766900 
4623D0,  3766700 
462800,  3766600 
463200,  3766400 
463300, 3766300 
463600,  3766100 
463700,  3766000 
463800, 3765900 
463900, 3765800 
464000, 3765600 
463700, 3765700 
463300, 3765600 
463100,  3765700 
463000, 3766000 
462900,  3766100 
462600,  3766000 
462500, 3765900 
462400,  3765800 
462300, 3765700 
462200,  3765600 
461800,  3765700 
461500,  3765600 
461400, 3765500 


461100,  3768500 
461500,  3767500 
461600, 3767600 
461800, 3767900 
462200; 3767700 
462300,  3767600 
462900,  3767500 
463000,  3767200 
462300,  3766900 
462800,  3766700 
463200,  3766600 
463300,  3766400 
463600,  3766300 
463700,  3766100 
463800,  3766000 
463900,  3765900 
464000,  3765800 
463700,  3765600 
463300,  3765700 
463100,  3765600 
463000, 3765700 
462900, 3766000 
462600, 3766100 
462500, 3766000 
462400,  3765900 
462300, 3765800 
462200,  3765700 
461800,  3765600 
461500, 3765700 
461400,  3765600 
461300,  3765500 


461300, 
461200, 
461100, 
460700, 
460600, 
460200, 
460100, 
460000, 
459900, 
459800, 
459600, 
459400, 
459200, 
458900, 
458200, 
458100, 
458000, 
457900, 
457800, 
457700, 
457600, 
457500, 
457400, 
457300, 
457100, 
457000, 
456900, 
456800, 
456700, 
456600, 
456500, 
456400, 
456300, 
455900, 
455700, 
455600, 
455500, 
455700, 


3765400 
3765300 
3765200 
3765300 
3765200 
3765400 
3765500 
3765700 
3765800 
3766800 
3766900 
3766800 
3766600 
3766700 
3766600 
3766500 
3766400 
3766200 
3766100 
3765900 
3765500 
3765300 
3765200 
3765100 
3765200 
3765300 
3765500 
3766000 
3766200 
3766300 
3766400 
3766700 
3766800 
3766900 
3767000 
3767100 
3767300 
3767400 


461200, 
461100, 
460700, 
460600, 
460200, 
460100, 
460000, 
459900, 
459800, 
459600, 
459400, 
459200, 
458900, 
458200, 
458100, 
458000, 
457900, 
457800, 
457700, 
457600, 
457500, 
457400, 
457300, 
457100, 
457000, 
456900, 
456800, 
456700, 
456600, 
456500, 
456400, 
456300, 
455900, 
455700, 
455600, 
455500, 
455700, 
456100, 


3765400 
3765300 
3765200 
3765300 
3765200 
3765400 
3765500 
3765700 
3765800 
3766800 
3766900 
3766800 
3766600 
3766700 
3766600 
3766500 
3766400 
3766200 
3766100 
3765900 
3765500 
3765300; 
3765200 
3765100 
3765200: 
3765300 
3765500; 
3766000; 
3766200 
3766300 
3766400 
3766700 
3766800 
3766900 
3767000 
3767100 
3767300 
3767400 


456100,  3768000;  457400,  3768000; 
457400,  3767300;  459000.  3767300; 
459000,  3767500;  459800,  3767500; 
459800,  3769000;  excluding  land 
bounded  by  459900,  3767200;  459900, 
3767000;  460000,  3767000;  460000, 
3766900;  460100,  3766900;  460100, 
3766800; 460200,  3766800;  460200, 
3766600;  460300,  3766600;  460300, 
3766000;  460200,  3766000;  460200, 
3765900^  460300,  3765900:  460300, 
3765800;  460400,  3765800;  460400. 
3765700;  460600,  3765700;  460600, 
3765600;  460800,  3765600;  460800, 
3765700;  461000,  3765700;  461000, 
3765800;  461100,  3765800;  461100, 
3765900;  461200,  3765900;  461200, 
3766000;  461300,  3766000;  461300, 
3766300; 461200, 3766300;  461200, 
3766800;  461300,  3766800;  461300. 
3767000;  461200,  3767000;  461200, 
3767200;  459900,  3767200;  and  land 
bounded  by  456900, 3767100;  456900, 
3766800;  456800.  3766800;  456800, 
3766700; 456700,  3766700;  456700, 
3766400;  456800,  3766400;  456800, 
3766300; 457000,  3766300;  457000, 
3766000;  457200,  3766000;  457200, 
3766200;  457300,  3766200;  457300, 
3766300;  457400,  3766300;  457400, 
'3766500;  457500,  3766500;  457500, 
3766700;  457700,  3766700;  457700, 
3766800; 457800,  3766800;  457800, 
3766900;  457900,  3766900;  457900, 
3767000;  458900,  3767000;  458900. 
3767100;  456900,  3767100. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  440 

(RIN1904-AB05) 

Weatherization  Assistance  Program  for 
Low-Income  Persons 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Department  of  Energy  is 
issuing  an  interim  final  rule  to  amend 
the  regulations  for  the  Weatherization 
Assistance  Program  for  Low-Income 
Persons  to  incorporate  the  regulatory 
changes  preposed  in  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  January  26,  2000. 
The  preamble  of  this  interim  final  rule 
also  discusses  the  new  legislative 
amendments  that  Congress  recently 
enacted  which  were  not  a  part  of  the 
proposed  rulemaking.  These  statutory 
amendments,  as  well  as  other  clarifying 
language  from  previous  rulemakings 
will  be  incorporated  into  the  program 
regulations  in  a  final  rule  to  be  issued 
by  the  Department  early  next  year.  This 
interim  final  rule  adds  clarifying 
language,  deletes  obsolete  language,  and 
improves  the  overall  operation  of  the 
Program  to  assist  State  and  local 
agencies  in  administering  the  Program. 
DATES:  Effective  January  8,  2001. 
Written  comments  are  due  January  8, 
2001. 

ADDRESSES:  Send  written  comments 
(three  copies)  to  Greg  Reamy, 
Weatherization  Assistance  Program 
Division,  U.S.  Department  of  Energy, 
Mail  Stop  EE-42,  5E-066,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Copies  of  any 
comments  received  will  be  available  for 
inspection  between  the  hours  of  9:00  am 
and  4:00  pm,  Monday  through  Friday, 
except  Federal  holidays  at  the  following 
address:  DOE  Freedom  of  Information 
Reading  Room,  Department  of  Energy, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-3142. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Reamy,  Weatherization  Assistance 
Program  Division,  U.S.  Department  of 
Energy,  Mail  Stop  EE-44,  5E-066,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4074. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Amendments  to  the  Weatherization 
Assistance  Program 


III.  Opportunities  for  Public  Comment 
rV.  Procedural  Requirements 

V.  Other  Federal  Agencies 

VI.  The  Catalog  of  Federal  Domestic 
Assistance 

I.  Introduction 

The  Department  of  Energy  (DOE  or 
Department)  amends  the  program 
regulations  for  the  Weatherization 
Assistance  Program  for  Low-Income 
Persons  (WAP  or  Program).  This 
Program  is  authorized  by  Tide  III  of  the 
Energy  Conservation  and  Production 
Act,  as  amended  (Act),  42  U.S.C.  6561 
et  seq.  The  changes  are  necessitated  by 
the  evolution  of  the  Program  since  the 
last  publication  of  the  rule  on  June  5, 
1995  (60  FR  29470).  These  changes  help 
States  by  clarifying  sections  of  the  rule, 
thereby  enhancing  the  interpretation 
and  application  of  the  program 
requirements.  Some  of  the  definitions  in 
§  440.3  are  clarified  and,  where  needed, 
new  definitions  are  added  to  provide  a 
clearer  and  more  concise  meaning  to 
States  and  local  agencies  who  must 
interpret  these  regulations.  Other 
sections  applying  to  energy  audits  and 
allowable  expenditures  are  clarified  to 
enhance  their  meanings;  and  certain 
obsolete  items  are  deleted.  Other 
regulatory  changes  in  today's 
ndemaking:  add  new  and  eliminate 
obsolete  terms  in  the  Program 
definitions;  add  "household  with  a  high 
energy  burden"  and  "high  residential 
energy  user"  as  new  categories  for  those 
receiving  priority  service;  create  a 
separate  cost  category  for  health  and 
safety  expenditures;  provide  flexibility 
on  the  purchase  of  vehicles  by  local 
agencies;  reduce  the  eligibility  criteria 
for  certain  large  multi-family  buildings 
to  50  percent;  establish  new  minimum 
energy  audit  criteria  for  the  Program; 
and  revise  the  date  for  reweatherization 
from  1985  to  1993. 

Prior  to  developing  and  issuing  this 
interim  final  rule,  a  proposed 
rulemaking  was  issued  by  DOE  on 
January  26,  2000  (65  FR  4331)  after 
consulting  with  its  primary 
stakeholders,  representatives  of  both 
State  and  local  agencies,  to  listen  to 
their  concerns  about  what  issues  they 
wanted  DOE  to  consider.  The  Program 
has  evolved  from  a  relatively  simple 
approach  of  providing  service  to  low- 
income  homes  with  unskilled  labor, 
installing  low-cost/no  cost  retrofits,  to  a 
program  that  conducts  advanced 
diagnostics  and  installs  cost-effective 
energy  conservation  materials.  The 
increased  demand  to  maintain  highly- 
trained  crews  has  placed  added  strain 
on  State  and  local  agencies  efforts  to 
sustain  a  quality  level  of  service  to  its 
low-income  clients.  Many  of  the 


changes  lessen  the  administrative 
burden  and  provide  flexibility  for  State 
and  local  agencies  to  incorporate  the 
ever-changing  technical  enhancements 
as  they  become  available.  These  changes 
also  make  State  and  local  agencies 
better-suited  to  attract  non-Federal 
leveraged  resources  into  their  programs. 
This  interim  final  rule  attempts  to 
address  as  many  of  those  concerns  as 
possible.  Many  of  the  concerns  that  the 
stakeholders  raised  to  DOE  were  not  of 
a  regulatory  nature  and  were  addressed 
administratively  through  program 
guidance  documents. 

Other  concerns  were  statutory  in 
natiue  and  formed  the  basis  of  the 
legislative  initiative  proposed  to  the 
Congress.  The  Department  proposed  on 
September  20,  1999  several  statutory 
changes  developed  during  discussions 
with  State  and  local  stakeholders.  These 
proposed  statutory  changes  were 
enacted  on  November  9,  2000,  as  part  of 
the  Energy  Policy  and  Conservation  Act 
Amendments  of  2000.  These  statutory 
changes:  (1)  Eliminate  the  requirement 
in  §  440.18  that  40  percent  of  the  fimds 
used  to  weatherize  a  home  be  spent  for 
materials;  (2)  restructure  the  method  in 
§440.18  by  which  States  compute  their 
average  cost  per  home  by  increasing  the 
average  cost  per  home  to  $2,500 
beginning  in  2000;  and  (3)  eliminate  the 
separate  per  dwelling  imit  average  in 
§  440.18  for  capital  intensive 
improvements  and  include  capital 
intensive  costs  as  a  part  of  the  average 
costs.  The  Department  will  issue  a  final 
rule  that  will  incorporate  these  changes 
into  the  program  regulations  early  next 
year. 

DOE  plans  to  include  in  the  preamble 
of  the  final  rule  clarifying  language  on 
several  areas  of  the  program  regulations 
where  no  actual  changes  were  made. 
This  action  will  provide  States  and  local 
agencies  the  benefit  of  explanatory 
language  used  in  the  preambles  of 
previous  rulemakings  which  are  still 
applicable  today.  This  is  necessary  since 
many  State  and  local  staffs  have 
changed  several  times  over  the  years 
and  much  institutional  knowledge  has 
been  lost.  A  comprehensive  final  rule 
will  provide  Federal,  State,  and  local 
agency  staff  a  central  document  for 
program  regulatory  information.  This 
will  also  help  in  providing  uniform 
interpretation  of  the  regulations  at  all 
levels  of  the  Program. 

n.  Amendments  to  the  Weatherization 
Assistance  Program 

Section  440. 1    Purpose  and  Scope 

DOE  deletes  the  first  sentence  in  the 
Scope  and  Purpose  since  this 
information  is  dupUcative  of  what  is 


stated  elsewhere  in  the  rule.  DOE 
amends  the  Purpose  and  Scope  to  add 
to  the  priority  categories  the  terms  "high 
residential  energy  user"  and  "household 
with  a  high  energy  burden."  By  adding 
these  two  categories.  States  are  better 
able  to  prioritize  their  low-income 
clients  by  targeting  those  experiencing 
high  energy  costs  and  burden,  thereby 
addressing  those  units  with  the  greatest 
potential  for  energy  savings. 
Additionally,  by  including  these  two 
categories.  State  and  local  agencies  are 
better  able  to  coordinate  services  with 
other  Federal  programs  and  leveraging 
opportunities.  The  current  priority 
categories  of  the  elderly,  persons  with 
disabilities,  and  families  with  children 
remain  im'changed.  Definitions  for  these 
two  terms  are  discussed  in  §440.3. 

Section  440.3    Definitions 

DOE  proposed  in  the  notice  of 
proposed  rulemaking  (NOPR)  to  include 
rule  language  in  §  440.21(h)(1)  to 
encourage  States  to  set  the 
temperatiu'e(s)  used  to  calculate  heating 
and  cooling  degree  data  to  more 
reasonably  reflect  their  housing  stock 
and  climate,  thereby  reducing  the 
overestimation  of  energy  savings  for 
most  measures.  By  using,  and  defining 
in  §440.3,  the  term  "balance  point 
temperature,"  which  is  also  used  to 
describe  the  outside  temperatures  which 
require  operation  of  heating  or  cooling 
equipment  to  maintain  comfort,  the 
proposed  change  was  interpreted  by 
some  comments  to  be  more  substantial 
than  DOE  intended.  To  clarify  the 
change  described  in  §  440.21(e)(1)  of  the 
interim  final  rule,  DOE  is  substituting  a 
new  term  and  definition  for  "base 
temperature"  that  replaces  the 
definition  of  "balance  point 
temperature"  given  in  the  NOPR. 

DOE  adds  a  definition  for  "electric 
base-load  measures"  to  describe  energy 
use  outside  of  the  traditional 
weatherization  approach  to  heating  and 
cooling  and  biiilding  envelope 
measures.  As  the  Program  evolves  over 
the  next  several  years  into  a  whole 
house  approach,  DOE  believes  that 
electric  base-load  measures,  which 
account  for  more  than  half  the  energy 
used  in  a  typical  household,  are 
important  when  considering  total 
residential  energy  use.  Limited  lighting 
measm-es  are  currently  permitted  in  the 
Program  and  in  the  near  future  DOE 
may  consider  including  other  electric 
base-load  measures  such  as  the 
replacement  of  certain  appliances.  Most 
of  the  comments  supported  this  change. 

DOE  adds  the  term  "high  residential 
energy  user"  which  means  a  low- 
income  household  whose  residential 
energy  expenditures  exceed  the  median 


level  of  residential  expenditiu^s  for  all 
low-income  households  in  the  State. 
The  definition  for  this  category  permits 
State  and  local  agencies  to  better 
coordinate  their  activities  and  resources 
with  many  utility  programs.  Most  of  the 
comments  supported  this  change. 

DOE  also  adds  the  term  "household 
with  a  high  energy  biu-den"  which 
means  a  low-income  household  whose 
residential  energy  burden  (residential 
expenditures  divided  by  the  annual 
income  of  that  household)  exceeds  the 
median  level  of  energy  burden  for  all 
low-income  households  in  the  State. 
The  definition  for  this  category  gives 
States  and  local  agencies  greater 
flexibility  in  determining  priority 
service  for  those  households  that  may 
not  have  traditional  priority  individuals 
such  as  the  elderly,  persons  with 
disabilities,  or  families  with  children, 
but  are  experiencing  a  partictdar 
hardship  due  to  their  high  energy 
costs. Most  of  the  comments  supported 
this  change. 

DOE  substitutes  the  term  "persons 
with  disabilities"  for  the  term 
"handicapped"  to  reflect  the  current 
accepted  reference.  The  definition 
remains  unchanged. 

DOE  considered  both  State  and  local 
agency  concerns  over  the  definition  of 
"low-income"  and  the  difficulties  in 
effectively  administering,  coordinating, 
and  leveraging  between  various  Federal 
low-income  programs  using  different 
definitions.  However,  in  a  review  of  the 
Act  and  the  legislative  history  of  the 
Program,  DOE  chose  not  to  amend  the 
existing  definition.  The  comments  were 
generally  supportive,  but  stated  that 
DOE  shoidd  consider  raising  the 
eligibility  criteria  to  be  more  compatible 
with  other  Federal  programs.  The  DOE 
Weatherization  Assistance  Program  was 
established  to  serve  the  neediest 
Americans.  To  expand  the  eligibility 
requirements  to  facilitate  coordination 
with  other  Federal  programs  either 
through  increasing  eligibility  to  80 
percent  of  the  poverty  level,  permitting 
census  tracking  of  neighborhoods,  or 
allowing  area  average  medicui  income 
levels  would  change  the  scope  and 
pmpose  of  the  Program.  More 
importantly,  expanding  the  eligibility 
criteria  would  substantially  increase  the 
number  of  households  eligible  for 
assistance  which  already  stands  at  over 
29  million.  DOE  has  addressed  this 
issue  in  detail  in  the  annual  program 
grant  guidance. 

Section  440.14    State  Plans 

DOE  reorganizes  and  revises  §  440.14 
to  eliminate  imnecessary  and 
duplicative  information.  The  comments 
stated  that  some  of  these  requirements 


are  no  longer  needed  and  should  be 
eliminated  to  reduce  paperwork  and 
time  in  the  production  of  the  annual 
State  plan.  In  reorganizing  this  section, 
DOE  grouped  items  together  relating  to 
the  public  hearing.  Items  specific  to  the 
development  of  the  State  plan  are  also 
placed  together.  The  information  for  the 
production  schedule  is  now  projected 
aimually  instead  of  quarterly  and 
includes  the  nimiber  of  previously 
weatherized  homes  expected  to  be 
weatherized. 

DOE  eliminates  §  440.14(b)(2),  (6),  (7). 
and  (b)(8)(iii).  The  comments  agreed 
with  DOE  that  this  information 
requirement  resulted  in  the  States 
providing  little  more  than  meaningless 
estimates  to  DOE.  States  will  continue 
to  report  to  DOE  the  ntunber  of  persons 
served  in  each  of  these  groups. 

DOE  retains  the  requirement  for 
information  on  the  number  of  dwelling 
units  expected  to  be  weatherized  for 
each  area,  but  eliminates  the  expected 
number  of  previously  weatherized  imits 
for  each  area.  States  have  no  idea  how 
many  previously  weatherized  homes 
can  be  expected  to  be  weatherized  for 
each  area  of  the  State. 

Section  440.14(c)(6)(xi)  retains  from 
proposed  §440.14{b)(6)(xi)  die 
requirement  that  States  identify  and 
describe  the  type  of  audit  that  meets  the 
criteria  oudined  in  §440.21  and  that 
DOE  has  approved.  However,  the 
reference  to  Project  Retro-Tech  or 
another  DOE-approved  audit  is 
eliminated  in  this  section  as  well  as  in 
§440.21. 

Section  440.15    Subgrantees 

DOE  amends  §440. 15(a)(3Miv)  to 
eliminate  the  reference  to  "JTPA"  and 
replace  it  with  "other  Federal  or  State 
training  programs."  The  JTPA  Federal 
program  was  repealed  effective  July  1 , 
2000  pursuant  to  Pub.  L.  105-220.  The 
comments  supported  this  change. 

Section  440.16    Minim  um  Program 
Requirements 

DOE  adds  clarifying  language  to 
§  440.16(b)  to  allow  States  to  include 
"high  residential  energy  user"  and 
"household  with  a  high  energylDurden" 
as  priority  groups  among  those  receiving 
weatherization  services.  The  use  of  the 
two  new  priority  categories  is  not 
mandatory.  Comments  received  were 
generally  favorable  to  this  change.  Most 
conunents  stated  that  by  adding  these 
two  categories,  DOE  has  provided  State 
and  local  agencies  with  expanded 
flexibility  to  choose  the  categories  for 
priority  which  best  serve  their 
respective  programs. 

DOE  amends  §440. 16(d)  to  eliminate 
the  reference  to  "JTPA"  and  replace  it 
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with  "other  Federal  or  State  training 
programs."  The  JTPA  Federal  program 
was  repealed  effective  July  1,  2000 
pursuant  to  Pub.  L.  105-220.  States 
should  describe  any  "other  Federal  or 
State  training  program"  they  will  be 
using  in  their  annual  State  plans  as 
soiuxes  of  labor.  The  comments 
supported  this  change. 


Section  440.17 
Council 


Policy  Advisory 


DOE  received  numerous  comments 
expressing  concern  that  DOE  was 
proposing  to  eliminate  the  Policy 
Advisory  Council  (PAC).  Many  argued 
that  the  PAC  performs  very  well  in  the 
States  and  provides  a  unique  insight  on 
many  poverty  issues,  including 
weatherization.  They  stated  that  a  State- 
body  would  not  offer  the  same 
independent  oversight  and  that  the  low- 
income  would  lose  an  important  voice 
for  the  local  agency  in  managing  poverty 
programs.  In  proposing  this  flexibility  to 
the  State,  DOE  did  not  mean  to  imply 
that  the  State  had  the  authority  to 
replace  without  due  cause  any  PAC. 
Rather,  the  State  must  show  cause  to 
DOE  that  the  existing  PAC  is  either  non- 
existent or  is  not  functioning  as  outlined 
in  §440.17.  DOE  is  aware  that  in  most 
instances,  the  PAC  does  work  as  it  was 
intended.  DOE  also  would  give 
preference  to  any  legitimate  PAC  that  is 
replaced  for  cause  by  a  State  council  or 
commission  and  then  later 
reconstituted.  DOE  agrees  with  the 
comments  that  the  traditional  role 
played  by  the  PAC  should  be  protected  « 
by  the  regulations.  However,  DOE  and 
the  States  are  also  concerned  that  in 
some  States,  the  PAC  does  not  function 
as  intended  and  is,  in  some  instances, 
simply  non-existent. 

Therefore,  DOE  amends  §440. 17(a)  to 
include  the  language  "or  a  State 
commission  or  council"  which  meets 
the  criteria  in  §440.17  and  is  approved 
by  DOE.  Many  State  agencies  which 
operate  the  DOE  Weatherization 
Assistance  Program  have  existing 
commissions  or  councils  which  review 
and  approve  policies  and  plans  for 
many  other  Federal  programs.  States 
which  opt  to  utilize  an  existing 
commission  or  council  have  to  certify  to 
DOE,  as  a  part  of  the  aimual  application, 
that  the  council  or  commission  is  an 
independent  reviewer  of  activities  for 
the  Program,  and  that  the  State  will 
address  this  issue  as  a  part  of  the  public 
hearing  held  on  the  State  Plan. 
Therefore,  any  person(s)  employed  in 
any  State  Weatherization  Program  can 
also  be  a  member  of  an  existing 
commission  or  council  but  wiU  have  to 
abstain  in  reviewing  and  approving  the 


activities  associated  with  the  DOE 
Weatherization  Assistance  Program. 

Section  440.18    Allowable 
Expenditures 

DOE  deletes  from  §440. 18(b)  and 
(b)(2)(i)  references  to  (c)(15),  the  cost  of 
eliminating  health  and  safety  hazards 
from  the  amount  of  funds  used  to 
determine  the  average  cost  per  home. 
State  and  local  agencies  indicated  to 
DOE  that  including  the  cost  of  health 
and  safety  into  the  amount  of  funds  that 
can  be  spent  on  a  home  severely 
restricts  their  flexibility  to  operate 
effectively  their  programs.  In  providing 
for  this  flexibility,  DOE  agrees  that 
excluding  these  costs  from  the  average 
cost  per  home  would  afford  States  and 
local  agencies  the  opportunity  to  fund 
advanced  technology  practices  into  their 
weatherization  programs  while  reducing 
their  administrative  burden. 

In  the  notice  of  proposed  rulemaking, 
DOE  proposed  to  create  a  separate  line 
item  for  the  cost  of  purchasing  vehicles. 
DOE  solicited  comments  on  this 
proposal  as  well  as  an  alternative 
approach  which  effectively  deferred  this 
large  cost  over  both  the  life  of  the 
vehicle  and  the  number  of  homes  served 
during  that  period.  DOE  has  decided  to 
not  create  a  separate  line  item  because 
this  distorts  the  actual  cost  of 
weatherization  work  done  on  a  home.  In 
accepting  the  alternative  proposal  in 
this  interim  final  rule,  DOE  retains  the 
cost  of  piuchasing  vehicles  as  a  part  of 
the  amount  of  funds  used  to  determine 
the  average  cost  per  home  currently  in 
§  440.18(c)(6). 

For  some  local  agencies,  purchasing 
vehicles  under  the  existing  rule  often 
forced  them  to  seek  low  cost 
weatherization  candidate  homes  in 
order  to  maintain  their  normal  operation 
while  ignoring  potentially  higher  energy 
savings  homes.  To  address  the  concerns 
expressed  by  State  and  local  agencies 
that  the  cost  of  these  vehicles  and 
certain  types  of  equipment  included  in 
the  average  cost  per  home  calculation 
placed  an  undue  hmden  on  them,  DOE 
amends  §  440.18(b)  by  adding  paragraph 
(3).  This  paragraph  allows  State  and 
local  agencies  to  determine  the  average 
cost  per  imit  by  excluding  from  the 
average  per  unit  cost  calculations  that 
portion  of  the  purchase  cost  of  vehicles 
and  certain  types  of  equipment  made 
during  that  particular  funding  year. 
Thus,  States  may  amortize  these  costs  in 
their  average  cost  calculations  so  that 
only  that  fraction  of  the  cost  of  a  new 
vehicle  or  equipment  piux:hase  which 
was  actually  "used"  during  the  ciurent 
year  is  included. 

For  example,  if  a  local  agency 
purchases  a  new  vehicle  for  $24,000 


with  an  expected  life  of  the  vehicle  of 
8  years  (96  months),  then  the  cost  of  that 
vehicle  could  be  amortized  at  the  rate  of 
$3,000  per  year  or  $250  per  month.  This 
approach  also  affects  certain  types  of 
equipment  purchases  having  a  useful 
life  of  more  than  one  year  and  a  cost  of 
$5,000  or  more  as  defined  by  10  CFR 
part  600.  It  also  permits  local  agencies 
to  spread  these  costs  out  over  the  useful 
life  of  the  vehicle  or  equipment 
purchase,  even  though  the  full  purchase 
price  is  reported  in  the  year  in  which  it 
occurs.  DOE  will  address  the  specific 
reporting  requirements  for  amortized 
costs  for  vehicle  and  equipment 
purchases  in  program  guidance. 

The  comments  generally  supported 
the  proposed  extension  of  the  date  by 
which  a  dwelling  unit  can  be 
reweatherized.  Therefore,  DOE  amends 
§  440.18(e)(2)(iii)  by  extending  the  date 
by  which  homes  can  be  reweatherized 
from  1985  to  1993.  Previously,  DOE 
extended  this  date  from  1975  to  1985 
based  on  the  evolution  of  the  Program. 
Between  1975  and  1979,  the  Program 
addressed  primarily  building  envelope 
measures.  In  1985,  the  Program 
expanded  to  place  more  emphasis  on 
mechanical  measures,  including  furnace 
efficiency  modifications.  Since  the  last 
rulemaking  which  introduced  new 
criteria  for  advanced  energy  audits, 
virtually  all  States  have  improved  their 
energy  auditing  techniques.  DOE 
acknowledges  this  overall  program 
improvement  by  the  States  and  is 
confident  that  by  extending  the  date  to 
1993,  those  homes  weatherized  between 
1985  and  1993  will  provide  an  even 
greater  opportunity  to  achieve  increased 
energy  efficiency.  DOE  also  reminds 
States  that  homes  which  become 
candidates  for  reweatherization  must 
have  a  new  energy  audit  performed  and 
that  audit  will  take  into  consideration 
any  previous  weatherization 
improvements  done  on  the  home. 

Section  440.19    Labor 

DOE  revises  §  440.19  by  deleting 
references  to  JTPA  and  replacing  it  with 
"other  Federal  or  State  training 
programs."  The  JTPA  Federal  program 
was  repealed  effective  July  1 ,  2000 
pursuant  to  Pub.  L.  105-220. 

Section  440.21     Standards  and 
Techniques  for  Weatherization 

DOE  proposed  in  the  NOPR  to 
rename,  reorganize,  and  revise  this 
entire  section.  The  significant  changes 
in  response  to  public  comments 
incorporated  into  this  interim  final  rule 
further  revise,  reorganize,  and  renumber 
the  paragraphs  constituting  §  440.21. 

The  proposed  name  change  more 
acciu^tely  reflects  the  subject  matter  of 


§440.21.  The  other  major  changes 
eliminate  the  base  audit  criteria  and 
make  the  waiver  audit  criteria  the 
minimum  criteria  for  an  energy  audit 
used  in  the  Program.  In  its  final  rule 
published  on  March  4,  1993  (58  FR 
12525),  DOE  provided  for  a  waiver  of 
the  40-percent  material  cost  requirement 
described  in  §  440.18(a)  for  those  States 
that  adopted  advanced  energy  audit 
procedures.  Today,  virtually  all  of  the 
States  have  incorporated  an  approved 
waiver  audit  and  received  a  waiver  of 
this  requirement  from  DOE.  Within  the 
next  year,  all  States  will  be  using  an 
approved  waiver  audit. 

In  the  NOPR  published  on  January  26, 
2000  (65  FR  4338),  DOE  proposed  to 
make  the  existing  waiver  energy  audit 
requirements  the  new  minimum 
standard  for  all  energy  audit  procediu^s. 
The  40-percent  material  cost 
requirement  and  the  waiver  provisions 
have  become  unnecessary  and  their 
suggested  elimination  from  the  statute  is 
discussed  later  in  this  rule.  States  and 
local  agencies  have  made  great  strides  in 
improving  the  energy  auditing 
techniques  used  in  their  programs 
during  this  decade.  Investments  in  time 
and  resources  have  paid  dividends  in 
the  form  of  greater  energy  efficiency  and 
savings  on  the  types  of  materials  and  the 
installation  techiiiques  used  in  the 
Program. 

To  implement  this  change,  DOE 
proposed  to  delete  all  references  to 
Project  Retro-Tech  audit  procedures  and 
the  simplified  cost-effectiveness  tests 
used  with  Project  Retro-Tech.  DOE 
proposed  that  all  energy  audits  require 
calculation  of  a  savings-to-investment 
ratio  for  weatherization  measures,  and 
assignment  of  priorities  based  on  the 
resulting  figures  consistent  with  the  life- 
cycle  cost  methodology  developed  by 
DOE's  Federal  Energy  Management 
Program  and  the  National  Institute  of 
Standards  and  Technology  (NIST). 
While  the  cost-effectiveness 
requirements  for  the  selection  of 
weatherization  measm^s  under  the 
waiver  audit  criteria  were  generally  not 
made  more  stringent,  they  were 
described  in  more  detail  since  they  were 
to  become  the  minimum  criteria. 

Of  the  71  total  comments  that  DOE 
received  on  the  NOPR,  60  contedned 
comments  regarding  the  proposed 
changes  to  §440.21.  A  large  number  of 
comments  (46)  expressed  the  belief  that 
§440.21  was  overly  complicated, 
detailed,  and  prescriptive  in  contrast  to 
the  simplification  afforded  by  the  rest  of 
the  proposed  rule  changes.  These 
comments  suggested  that  much  of  the 
text  in  §  440.21  should  be  moved  to 
policy  guidance.  Further,  the  comments 
suggested  that  the  proposed  language 


locked  the  program  into  terminology 
and  technology  that  time  and  research 
may  supersede. 

Based  on  these  comments,  DOE  agrees 
to  simplify  §  440.21  by  moving  many  of 
the  details  describing  the  cost- 
effectiveness  requirements  for  measure 
selection  from  the  regulations  to  policy 
guidance.  Only  a  brief,  general 
description  of  the  cost-effectiveness 
requirement  remains  in  the  rule  text. 

In  §  440.21(f)(1)  of  the  NOPR,  DOE 
proposed  to  address  the  interaction  of 
measures  by  including  the  phrase 
"using  generally  accepted  engineering 
methods"  to  remind  States  to  use 
reasonable  energy-estimating  methods 
and  assiunptions  to  account  for  the 
interaction  among  weatherization 
measures.  Since  no  comments  were 
received,  §  440.21(d)(1)  of  the  interim 
final  rule  includes  this  change. 

In  §  440.21(d)  of  the  NOPR,  DOE 
proposed  to  include  the  sentence,  "The 
lifetime  of  materials  must  not  exceed 
the  remaining  useful  life  of  the 
dwelling,"  to  acknowledge  that  the  low- 
income  housing  stock  served  by  some 
programs  is  in  poor  condition.  A 
weatherization  measure  may  appear  to 
be  cost-effective  assuming  the  energy 
cost  savings  accrue  over  the  entfre  20- 
year  economic  life  of  the  material,  but 
may  not  be  cost-effective  if  the  energy 
savings  accrue  over  a  shorter  period  of 
time  in  light  of  the  remaining  useful 
dwelUng  life,  for  example,  ten  years. 

Three  comments  pointed  out  the 
difficiilty  in  determining  accm-ately  the 
remaining  useful  life  of  a  dwelling  and 
the  possible  adverse  impacts  related  to 
this  proposed  requirement.  In  response 
to  these  comments  as  well  as  to  other 
comments,  DOE  has  agreed  to  remove 
from  the  rule  the  language  containing 
this  proposed  requirement.  The 
guidance  that  is  eventually  issued  to 
detail  the  cost-effectiveness 
requirements  will  not  mandate  that  the 
remaining  useful  life  of  a  dwelling  be 
used  in  the  life-cycle  cost  calculations. 
However,  States  wall  be  encouraged  in 
the  guidance  to  consider  remaining  use 
dwelling  life  when  selecting  the  most 
appropriate  measures  in  light  of  the 
legislative  requirement  to  measure  the 
rate  of  return  of  the  total  conservation 
investment.  Determining  when  the 
remaining  useful  life  of  a  dwelling  may 
impact  the  cost-effectiveness 
calculations  of  weatherization  measures 
and  estimating  the  remaining  useful  life 
of  such  dwellings  should  be  left  to  the 
discretion  of  the  local  agency. 

Ten  comments  questioned  the  impact 
of  specifying  the  use  of  FEMP  life-cycle 
costing  analysis  methods  to  determine 
measure  cost-effectiveness.  The 
comments  expressed  concern  about 


what  would  happen  if  FEMP  did  not 
establish  standards  for  every  material  or 
measure  that  may  be  cost-effective  in 
low-income  households.  DOE  specified 
the  FEMP  aimual  supplement  as  a 
convenient  source  for  the  discount  rate 
and,  if  used,  the  fuel  cost  escalation 
rates  used  to  calculate  savings-to- 
investment  ratios  since  the  existing  rule 
language  did  not  give  States  an  easy-to- 
use  information  source.  The  FEMP 
Handbook  and  annual  supplement 
discuss  life-cycle  costing  of  any  and  all 
energy  conservation  investments  and  do 
not  address  material  standards. 
However,  in  simplifying  §440.21  and 
moving  many  of  the  cost-effectiveness 
details  to  policy  guidance,  references  to 
FEMP  have  been  removed  from  the  rule. 
Annually.  DOE  will  either  distribute  the 
FEMP  annual  supplement  to  each  State, 
or  inform  the  States  when  the 
supplement  is  published  and  how  it 
may  be  obtained. 

In  §  440.21(h)  of  the  NOPR,  DOE 
proposed  changes  to  the  energy  audit 
requirements  that  do  not  pertain  to  life- 
cycle  gosting  methods.  DOE  proposed  in 
para^aph  (h)(1)  of  the  NOPR  to 
substitute  the  phrase  "climatic  data"  for 
the  existing  "number  of  heating  or 
cooling  degree  days"  to  acknowledge 
that  other  types  of  weather  data  besides 
heating  and  cooling  degree  days  can  be 
used  in  the  estimation  of  fuel  cost 
savings.  Since  no  conunents  were 
received,  this  change  is  included  in 
§  440.21(e)(1)  of  the  interim  final  rule. 

DOE  proposed  in  §  440.21(h)(1)  of  the 
NOPR  to  include  rule  language  to 
encourage  States  to  set  the  balance  point 
temperature(s)  used  in  conjunction  with 
heating  and  cooling  degree  data  to  more 
reasonably  reflect  the  outside 
temperatures  which  require  operation  of 
heating  or  cooling  equipment  to 
maintain  comfort.  Three  comments 
questioned  how  balance  point 
temperatures  would  realistically  be 
incorporated  into  the  program,  and 
noted  that  many  ciurently  approved 
audits  did  not  estimate  balance  points 
as  NEAT  does.  The  use  of  the  term 
"balance  point  temperature"  instead  of 
the  more  appropriate  "base 
temperatiire"  made  the  proposed  change 
appear  more  substantial  than  DOE 
intended. 

Heating  degree  days  are  computed  by 
subfracting  the  average  daily 
temperat\u%  from  a  base  temperature, 
which  has  traditionally  been  65°F.  The 
traditional  heating  degree  day  base 
tempdratiire  assimies  that  the  furnace 
needs  to  run  at  outside  temperatiu«s 
less  than  65°F.  In  reality,  the  furnace  is 
typically  not  needed  until  the  outside 
temperature  drops  below  around  60°F 
due  to  the  heat  generated  by  lights, 
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appliances,  and  people.  Because  of  the 
thennal  mass  of  a  dwelling  and  other 
reasons,  air  conditioning  is  not  usually 
required  until  outside  temperatures 
exceed  the  traditional  cooling  degree 
day  base  temperatiore  {65°F)  by  about  5 
to  10°F. 

Encouraging  States  to  use  degree  day 
data  calculated  at  base  temperature{s) 
that  more  reasonably  reflect  their 
housing  stock  and  climate  would  not 
only  reduce  the  overestimaUon  of 
energy  savings  for  most  measures,  but 
would  also  more  accurately  model  their 
true  cost-effectiveness.  While  ideally  the 
base  temperatiu-els)  used  would  be  the 
buildings  balance  point,  DOE 
recognizes  the  prohibitive  analytical 
burden  this  would  impose.  Instead, 
States  are  encouraged  to  select 
appropriate  heating  and  cooling  degree 
day  base  temperatures  based  on  the 
validation  of  their  energy  estimating 
software  or  other  reasonable  basis.  DOE 
has  substituted  the  term  "base 
temperatiu-e"  (and  definition  in  §440.3) 
for  proposed  "balance  point 
temperature"  in  §  440.21(e)(1)  of  the 
interim  final  rule  and  reworded  this 
paragraph  to  more  accurately  reflect  the 
intended  change. 

The  State  Energy  Efficiency  Programs 
Improvement  Act  of  1990,  which 
amended  42  U.S.C.  6861  et  seq.,  stated 
that  energy  audit  procediu'es  should 
"establish  priorities  for  selection  of 
weatherization  measures  based  on  their 
cost  and  contribution  to  energy 
efficiency."  DOE  interprets  this 
language,  in  part,  to  mean  that  advanced 
energy  audit  procedures  should 
consider  energy  efficiency  as  well  as 
total  energy  savings.  For  example, 
replacing  an  existing  space  heater  being 
used  to  heat  a  single  roomf  with  a  more 
energy  efficient  central  furnace,  capable 
of  heating  the  whole  house,  would 
probably  increase  energy  use  even  as  it 
improved  energy  efficiency.  The 
occupants  would  also  be  better  able  to 
use  the  entire  dwelling  unit.  Unless 
undertaken  for  health  and  safety 
reasons,  this  measure  must  be  cost 
justified  by  the  audit.  Addressing  energy 
efficiency  in  this  case  would  require  a 
cost  justification  that  compares  the 
energy  usage  of  the  central  unit  to  the 
energy  usage  of  heating  the  entire  home 
with  space  heaters. 

The  existing  rule  language  addressing 
this  issue  states  that  energy  audit 
procedures  must  "consider  the  rate  of 
energy  use,"  which  does  not  clearly 
describe  the  need  to  look  at  both  energy 
efficiency  and  total  energy  savings.  To 
more  directly  address  situations  similar 
to  the  space  heater  example,  DOE 
proposed  instead  to  include  the  phrase 
"and  energy  requirements."  This 


proposed  change  combined  the 
requirement  to  determine  the  existing 
energy  use  with  the  need  to  determine 
existing  energy  requirements  from 
actual  energy  bills  or  by  generally 
accepted  engineering  calculations.  As  in 
the  space  heater  example,  the  energy 
requirements  of  a  dwelling  unit  may 
exceed  its  existing  energy  use. 

The  one  comment  addressing  this 
proposed  change  agreed  with  the  need 
to  consider  both  energy  efficiency  and 
total  energy  savings.  However,  the 
conunent  expressed  concern  about 
encouraging  the  conversion  of  zone,  or 
room,  heating  systems  to  whole-house 
systems.  DOE  realizes  that  these  types  of 
situations  must  be  considered  on  a  case- 
by-case  basis,  but  believes  that  the 
proposed  change  clarifies  the  original 
intent  of  the  legislation.  Therefore,  DOE 
has  included  this  change  in 
§  440.21(e)(2)  of  the  interim  final  rule. 

Proposed  §  440.21(h)(7)  included 
language  to  remind  States  that  DOE 
would  haye  to  approve  an  energy  audit 
for  each  major  dwelling  type  covered  by 
the  State's  weatherization  program  in 
light  of  the  different  energy  audit 
requirements  of  single-family  dwellings, 
multi -family  buildings,  and  mobile 
homes.  One  comment  expressed 
concern  about  this  requirement  for 
programs  that  only  weatherize  a  few 
mobile  homes  or  multifamily  buildings 
each  year.  The  comment  stated  that  the 
requirement  should  only  apply  if  mobile 
homes  or  multifamily  buildings 
represented  over  five  percent  of  the 
units  weatherized  by  the  State  each 
year.  Based  on  this  comment,  DOE  has 
included  in  §  440.21(e)(7)  of  the  interim 
final  rule  revised  language  which  states, 
"that  represents  a  significant  portion  of 
the  State's  weatherization  program." 
Future  guidance  will  define 
"significant"  at  an  appropriate  level  to 
be  determined. 

Proposed  §440.21(1)  included 
language  that  clarified  the  type  of 
information  DOE  currently  requires  to 
approve  State  priority  lists  for  similar 
dwelling  units.  When  States  submit  to 
DOE  their  request  for  priority  list 
approval,  they  often  do  not  provide 
sufficient  detail.  For  example,  an 
adequate  description  of  the  types  of 
dwelling  units  (e.g.,  1-story  ranch,  1 V2- 
story  Cape  Cod)  covered  by  the  priority 
list(s)  often  is  missing.  The  methodology 
used  to  select  the  representative  sample 
of  dwellings  used  to  develop  the 
priority  list  often  is  not  explained,  nor 
are  the  circumstances  that  will  require 
a  site-specific  audit  in  lieu  of  .the 
priority  list  adequately  described.  The 
increased  energy  savings  resulting  from 
advanced  energy  audit  procedures  could 
be  compromised  by  priority  lists  that  are 


not  based  on  truly  typical  housing  stock 
or  used  without  comprehensive 
guidelines  that  tell  an  auditor  when 
atypical  circumstances  require  a  site- 
specific  audit. 

Three  conunents  disapproved  of  the 
perceived  increased  DOE  scrutiny  of 
priority  lists.  While  DOE  encourages  the 
site-specific  energy  audit  of  every 
dwelling  weatherized,  it  realizes  that 
this  is  often  not  possible  considering  the 
constraints  on  field  staff  imposed  by 
funding  limitations  and  production 
pressures.  The  comments  suggested  that 
time  spent  conducting  an  energy  audit 
might  be  better  spent  on  increasingly 
sophisticated  diagnostic  testing  to 
ensure  that  the  dwelling  is  adequately 
ventilated,  combustion  appliances  are 
operating  safely  and  efficienUy,  and  that 
the  combustion  appliances  vent 
properly.  DOE  agrees  that  priority  lists 
are  valuable  tools  in  reducing  energy 
costs  in  the  greatest  possible  nmnber  of 
low-income  households.  Yet,  DOE  is 
responsible  for  ensuring  the  technical 
soimdness  of  priority  lists  in  light  of  the 
substantial  Federal  investment.  For  this 
reason,  DOE  has  retained  in  §  440.21(h) 
of  the  interim  final  rule  the  existing 
documentation  requirements  for  the 
approval  of  priority  lists. 

One  comment  pointed  out  that 
proposed  §440.21(j),  which  requires 
every  State  to  document  the 
performance  of  the  same  presumptively 
cost-effective  general  heat  waste  (GHW) 
reduction  materials,  needlessly 
duplicates  effort.  The  comment  further 
noted  that  this  documentation  often 
comes  from  publications  authored  by 
DOE.  The  comment  suggested  that  DOE 
issue  an  initial  list  of  approved  GHW 
materials  as  policy  guidance.  DOE 
agrees  with  this  comment  and  has 
revised  that  paragraph,  which  is  now 
§  440.21(g),  and  will  issue  guidance 
specifying  approved  GHW  materials. 
States  may  request  approval  for  GHW 
materials  not  listed  in  DOE  policy 
guidance  by  providing  the  required 
docxmientation. 

Existing  regulations  require  priority 
lists  to  be  revalidated  every  five  years. 
To  make  the  revalidation  of  priority  lists 
more  straightforward,  DOE  proposed  in 
§440.21(k)  and  (1)  to  require  States  to 
submit  to  DOE  for  approval  every  five 
years  their  complete  energy  audit 
procedures  including  priority  lists  and 
lists  of  general  heat  waste  reduction 
materials.  To  revalidate  their  priority 
lists.  States  would  have  to  re-run  their 
energy  audit  on  a  subset  of  the  similar 
dwellings  that  the  priority  list  covers. 
Prior  to  the  issuance  of  the  NOPR,  States 
have  logically  argued  that  their  housing 
stock  and  typical  housing  types  do  not 
change  significantly  over  a  five-year 


period.  However,  technologies,  material 
and  energy  costs,  and  auditing  tools  do 
change.  DOE  encourages  the  continual 
improvement  of  audit  tools  as 
evidenced  by  new  versions  of  NEAT 
over  the  years.  The  best  and  most 
current  audit  software  should  be  used  in 
developing  priority  lists.  Additionally, 
since  the  latest  version  of  a  State's  audit 
software  may  not  have  specific  DOE 
approval,  it  makes  sense  for  the  DOE 
approval  process  to  update  the  energy 
audit  and  priority  lists  every  five  years. 

One  comment  supported  the  proposed 
change  to  include  energy  audit 
procedures  in  the  priority  list 
revalidation  requirement.  Five 
comments  disagreed  with  the  proposed 
change  as  well  as  the  existing 
requirement  to  revalidate  priority  lists 
every  five  years.  The  conunents  against 
the  proposed  change  argue  that 
revalidation  of  priority  lists  should  be 
based  on  factors  that  measure  cost- 
effectiveness,  such  as  fuel  and  material 
costs.  While  DOE  does  not  wish  to 
impose  unnecessary  documentation 
requirements  on  States,  the  Department 
is  responsible  for  ensuring  that  only 
cost-effective  weatherization  measures 
be  installed  with  DOE  funds. 

One  comment  argued  that  DOE- 
approved  energy  audits  should  stay 
approved  until  they  no  longer  comply 
with  the  requirements.  Since  States 
constantly  change  and  improve  their 
energy  audit  practices  and  protocols, 
DOE  believes  it  is  prudent  to  conduct 
periodic  technical  assessments  of  States' 
entire  energy  auditing  procedures.  DOE 
looks  at  not  just  the  energy  audit 
software  but  how  the  State  uses  the 
software.  DOE  energy  audit  approval 
process  reviews  all  of  the  procedures 
States  use  to  select  and  install 
weatherization  measures,  as  well  as 
health  and  safety  practices  affecting 
clients  and  field  crews. 

Thirty-nine  (39)  comments  stated  that 
the  process  by  which  DOE  reviews 
energy  audits,  including  garnering  State 
and  expert  input,  should  be  described  in 
the  rule,  as  well  as  the  process  by  which 
the  Department  will  update  the 
guidance.  The  comments  also  wanted 
DOE  to  include  in  the  rule  its  plan  for 
assiuing  uniform  consideration  by  its 
regional  offices  and  processes  for 
appeals  should  a  proposed  audit  be 
txuTied  down.  While  existing  guidance 
and  review  practices  effectively  address 
many  of  these  concerns,  DOE  will 
revisit  its  energy  audit  approval  process 
and  will  seek  State  and  expert  input. 
However,  DOE  believes  that  policy 
guidance  is  the  most  appropriate  place 
to  describe  processes  for  reviewing 
energy  audits  and  updating  guidance 


since  such  processes  are  likely  to 
change  over  time. 

Although  §  440.21(h)  of  the  interim 
final  rule  retains  the  general  five-year 
revalidation  requirement,  DOE  has 
revised  the  proposed  rule  language  to 
indicate  that  the  policy  guidance  (issued 
after  seeking  State  and  expert  input) 
will  specify  the  information  that  States 
must  submit  and  the  circumstances  that 
reduce  or  increase  documentation 
requirements.  The  documentation 
required  to  revalidate  priority  lists  will 
likely  be  substantially  reduced  in  cases 
where  the  factors  affecting  the  cost- 
effectiveness  of  weatherization 
measures  on  the  priority  lists  (e.g., 
hqusing  stock,  costs,  energy  estimating 
algorithms)  have  not  changed 
significantly  since  original  DOE 
approval. 

"Twenty-one  (21)  comments  addressed 
the  proposed  §440.21(k)  requirement 
for  States  to  submit  to  DOE  for  approval 
each  new  version  of  non-NEAT/MHEA 
energy  audit  software  released 
subsequent  to  State-specific  DOE 
approval.  The  comments  were 
concerned  that  the  requirement  might 
stifle  the  adoption  of  evolutionary 
software  improvements  and  would 
increase  the  reporting  burden  on  States. 
As  indicated  in  §  440.21(h)  of  the 
interim  final  rule,  DOE  agrees  with 
these  comments  and  will  include  in 
policy  guidance  (to  be  issued  after 
seeking  State  and  expert  input)  the 
reduced  reporting  requirements 
regarding  new  releases  of  energy  audit 
software. 

Thirty-nine  comments  suggested  that 
the  policy  guidance  should  also  address 
the  maimer  in  which  new  technologies 
will  be  addressed  and  incorporated  into 
the  program.  These  comments  also 
asked  how  additional  benefits  other 
than  energy  efficiency,  such  as  climate 
change  benefits,  wrill  be  added  to  the 
program.  The  Millennium 
Implementation  Planning  Coimnittee 
has  assembled  a  panel  of  stakeholders 
that  is  currently  developing  a  new 
system  to  identify,  assess,  and 
incorporate  advanced  technology  into 
the  program  in  a  more  open  and 
expedient  maimer.  The  non-energy 
benefits  of  the  Weatherization 
Assistance  Program  are  often  included 
in  overall  program  evaluations  and 
program  justification  discussions. 
Perhaps  the  program  can  use  these  non- 
energy  benefits  to  its  advantage  in  future 
emissions  trading  systems.  However, 
DOE  believes  more  information  on  this 
issue  needs  to  be  explored  before 
making  a  final  decision. 

One  comment  requested  that  the 
cleaning  and  tuning  of  air  conditioners 
be  added  to  Appendix  A.  The  comment 


explained  that  an  air  conditioner  clean 
and  tune  typically  involves  cleaning  the 
cooling  coil  and  straightening  the  fins. 
Under  the  heading  "Heating  and 
Cooling  System  Repairs  and  Tune-Ups/ 
Efficiency  Improvements,"  cleaning 
heat  exchangers  of  heating  systems  is 
listed.  DOE  considers  the  lack  of  a 
specific  listing  for  cleaning  cooUng  coils 
an  oversight  that  will  be  resolved  when 
Appendix  A  is  updated  in  the  near 
future. 

In  the  preamble  of  the  proposed  rule, 
DOE  indicated  the  possibility  of 
proposing  in  the  futiu-e  a  requirement 
for  States  to  include  overhead  charges 
(such  as  costs  for  off-site  supervisory 
personnel,  tools,  vehicles,  etc.)  in  the 
savings-to-investment  ratio  calculations 
for  individual  weatherization  measures. 
In  that  discussion,  DOE  stated  that  such 
costs  are  a  significant  fraction  of  the 
total  costs  of  weatherizing  individual 
homes  and  should,  therefore,  be 
considered  in  the  assessment  of  the 
relative  costs  and  benefits  of  measures. 
DOE  received  five  comments  on  this 
suggestion.  Four  of  the  comments  were 
interested  in  accounting  for  overhead 
costs  but  believed  that  these  costs 
should  perhaps  be  a  part  of  an  overall 
State  evaluation  of  the  Program  instead 
of  impacting  measure  selection  on  a 
home-by-home  basis.  DOE  will  continue 
to  urge  States  to  consider  such  overhead 
costs  in  the  measure  cost-effectiveness 
calculations.  However,  in  developing 
any  future  proposal  to  require  the 
inclusion  of  overhead  costs,  DOE 
intends  to  study  this  issue  further  with 
the  stakeholders. . 

Section  440.22    Eligible  Dwelling  Units 

DOE  amends  §  440.22(b)(2)  to  add 
certain  eligible  types  of  large  multi- 
family  buildings  to  the  list  of  dwellings 
that  are  exempt  from  the  requirement 
that  at  least  66  percent  of  the  units  are 
to  be  occupied  by  income-eligible 
households.  In  these  large  multi-family 
biiildings,  as  few  as  50  percent  of  the 
imits  would  have  to  be  certified  as 
eligible  before  weatherization.  This 
exception  applys  only  to  those  large 
multi-family  buildings  where  an 
investment  of  DOE  funds  would  result 
in  significant  energy-efficiency 
improvement  because  of  the  upgrades  to 
equipment,  energy  systems,  common 
space,  or  the  building  shell.  By 
providing  this  flexibility,  local  agencies 
are  better-suited  to  select  the  most  cost- 
effective  investments  and  enhance  their 
partnership  efforts  in  attracting 
leveraged  funds  and/or  landlord 
contributions.  While  most  comments 
were  supportive,  several  comments  did 
suggest  that  this  flexibility  should  be 
extended  to  cover  all  multi-family 
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buildings.  In  the  proposed  rule,  DOE 
made  it  clear  that  this  flexibility  will  be 
targeted  to  only  these  certain  types  of 
buildings  because  of  the  large 
investment  involved  and  the  potential 
for  greater  energy  savings. 

m.  Opportunities  for  Public  Comment 

A.  Participation  in  Rulemaking 

The  Department  encourages  public 
participation  in  this  rulemaking.  The 
Department  has  established  a  period  of 
30  days  following  publication  of  this 
interim  final  rule  for  persons  to 
conunent.  You  may  review  all  public 
comments  and  other  docket  material  in 
the  DOE  Freedom  of  Information 
Reading  Room  at  the  address  shown  at 
the  beginning  of  this  notice  of  the 
interim  final  rule. 

B.  Written  Comment  Procedures 

Interested  persons  and  organizations 
are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views, 
or  comments  with  respect  to  the  interim 
final  rule.  Please  provide  three  copies  of 
your  comments  to  the  address  indicated 
in  the  ADDRESSES  section  of  this  interim 
final  rule.  DOE  will  consider  all  timely- 
submitted  comments  and  other  relevant 
information  before  this  rule  becomes 
effective. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  interim  final  rule  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  58  FR  51735  (October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE 
published  a  notice  of  proposed 
rulemaking  to  amend  10  CFR  part  440 
to  give  State  and  local  agencies 
additional  flexibility  in  addressing  the 
weatherization  needs  of  low-income 
citizens  and  to  make  other  changes 
designed  to  streamline  and  update 
DOE's  Weatherization  Assistance 
Program.  The  proposed  rule  was 
developed  following  extensive 


consultation  with  State  and  local 
stakeholders  and  after  reviewing 
comments  received.  DOE  said  that  the 
proposed  rule  would  have  not  any 
adverse  economic  impact  on  any  small 
governments,  organizations  or 
businesses.  Accordingly,  DOE  certified 
that  the  proposed  rule,  as  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  DOE  did  not  receive  any 
comments  of  this  certification,  and  the 
addition  of  mandated  cost  sharing 
requirements  does  not  warrant 
reconsideration  of  the  certification. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information  is 
imposed  by  this  interim  final  rule. 
Accordingly,  no  clearance  by  the  Office 
of  Management  and  Budget  is  required 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  interim  final  rule  falls  into  a  class 
of  actions  that  would  not  individually 
or  cumulatively  have  a  significant 
impact  on  the  human  environment,  as 
determined  by  DOE  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969,  (42 
U.S.C.  4321  et  seq.)  Specifically,  this 
interim  final  rule  is  covered  under  the 
Categorical  Exclusion  in  paragraph  A5 
to  subpart  D,  10  CFR  part  1021,  which 
covers  rulemakings  that  interpret  or 
amend  an  existing  regulation  without 
changing  the  environmental  effect  of  the 
regulation.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255. 
August  10,  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  interim  final  rule  and  has 
determined  that  it  does  not  preempt 
State  law  and  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform."  61  FR  4729  (February  7. 1996), 
imposes  on  Federal  agencies  the  general 
duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  tliem.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  interim 
final  rule  meets  the  relevant  standards 
of  Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  No.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditiu-e  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquely  affect  small  governments.  The 
interim  final  rule  published  today  does 


not  contain  any  Federal  mandate,  so 
these  requirements  do  not  apply. 

H.  Review  under  the  Treasury  and 
General  Government  Appropriations 
Act 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
or  policy  that  may  affect  family  well- 
being.  Today's  interim  final  rule  will 
not  have  any  impact  on  the  autonomy 
or  integrity  of  the  family  as  an 
institution.  Accordingly,  EKDE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  the  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(3). 

V.  Other  Federal  Agencies 

DOE  provided  draft  copies  of  the 
interim  final  rule  to  the  Department  of 
Health  and  Human  Services'  Low- 
Income  Home  Energy  Assistance 
Program  and  the  Department  of 
Agriculture's  Farmers  Home 
Administration.  We  have  received  no 
conunents.  DOE  also  provideda  draft 
copy  to  the  Administrator  of  the 
Environmental  Protection  Agency, 
pursuant  to  §  7  of  the  Federal  Energy 
Administration  Act,  as  amended,  15 
U.S.C.  766.  The  Administrator  has  made 
no  comments. 

VI.  The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the 
Weatherization  Assistance  Program  for 
Low-Income  Persons  is  81.042. 

List  of  Subjects  in  10  CFR  Fart  440 

Administrative  practice  and 
procedure.  Aged,  Energy  conservation, 
Grant  programs-Energy,  Grant  programs- 
Housing  and  community  development. 
Housing  standards,  Indians,  Individuals 
with  disabilities,  Reporting  and 
recordkeeping  requirements, 
Weatherization. 

Issued  in  Washington,  DC,  on  November 
29.  2000. 
Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
ireamble,  DOE  amends  part  440  of  title 


10,  Code  of  Federal  Regulations,  as  set 
forth  below. 

PART  440— WEATHERIZATION 
ASSISTANCE  PROGRAM  FOR  LOW- 
INCOME  PERSONS 

1.  The  authority  citation  for  part  440 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6861  et  seq.;  42  U.S.C. 

7101  et  seq. 

2.  Section  440.1  is  revised  to  read  as 
follows: 

§  440.1     Purpose  and  scope. 

This  part  implements  a 
weatherization  assistance  program  to 
increase  the  energy  efficiency  of 
dwellings  owned  or  occupied  by  low- 
income  persons,  reduce  their  total 
residential  expenditures,  and  improve 
their  health  and  safety,  especially  low- 
income  persons  who  are  particularly 
vulnerable  such  as  the  elderly,  persons 
.  with  disabilities,  families  with  children, 
high  residential  energy  users,  and 
households  with  high  energy  burden. 

3.  In  §440.3: 

a.  Remove  the  definition  for  "JTPA"; 

b.  Revise  the  words  in  the  definitions 
for  "Handicapped  Person"  to  read 
"Persons  with  disabilities"  and  place  it 
in  alphabetical  order;  and 

c.  Add  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

§440.3    Definitions. 

*         *         »         *         * 

Base  temperature  means  the 
temperatiu^  used  to  compute  heating 
and  cooling  degree  days.  The  average 
daily  outdoor  temperature  is  subtracted 
from  the  base  temperat\ire  to  compute 
heating  degree  days,  and  the  base 
temperature  is  subtracted  from  the 
average  daily  outdoor  temperatiu^  to 
compute  cooling  degree  days. 
***** 

Electric  base-load  measures  means 
measures  which  address  the  energy 
efficiency  and  energy  usage  of  lighting 
and  appliances. 

***** 

High  residential  energy  user  means  a 
low-income  household  whose 
residential  energy  expenditures  exceed 
the  median  level  of  residential 
expenditures  for  all  low-income 
households  in  the  State. 

Household  with  a  high  energy  burden 
means  a  low-income  household  whose 
residential  energy  burden  (residential 
expenditures  divided  by  the  annual 
income  of  that  household)  exceeds  the 
median  level  of  energy  biuden  for  all 
low-income  households  in  the  State. 
***** 

Non-Federal  leveraged  resources 
means  those  benefits  identified  by  State 


or  local  agencies  to  supplement  the 
Federal  grant  activities  and  that  are 
made  available  to  or  used  in 
conjunction  with  the  DOE 
Weatherization  Assistance  Program  for 
the  purposes  of  the  Act  for  use  in 
eligible  low-income  dwelling  imits. 
***** 

4.  Section  440.14  is  revised  to  read  as 
follows: 

§440.14    State  plans. 

(a)  Before  submitting  to  DOE  an 
application,  a  State  must  provide  at 
least  10  days  notice  of  a  hearing  to 
inform  prospective  subgrantees,  and 
must  conduct  one  or  more  public 
hearings  to  receive  comments  on  a 
proposed  State  plan.  The  notice  for  the 
hearing  must  specify  that  copies  of  the 
plan  are  available  and  state  how  the 
public  may  obtain  them.  The  State  must 
prepare  a  transcript  of  the  hearings  and 
accept  written  submission  of  views  and 
data  for  the  record. 

(b)  The  proposed  State  plan  must: 

(1)  Identify  and  describe  proposed 
weatherization  projects,  including  a 
statement  of  proposed  subgrantees  and 
the  amoimt  of  funding  each  will  receive; 

(2)  Address  the  other  items  contained 
in  paragraph  (c)  of  this  section;  and 

(3)  Be  made  available  throughout  the 
State  prior  to  the  hearing. 

(c)  After  the  hearing,  the  State  must 
prepare  a  final  State  plan  that  identifies 
and  describes: 

(1)  The  production  schedule  for  the 
State  indicating  projected  expenditures 
and  the  number  of  dwelling  units, 
including  previously  weatherized  units 
which  are  expected  to  be  weatherized 
annually  during  the  program  year; 

(2)  The  climatic  conditions  within  the 
State; 

(3)  The  type  of  weatherization  work  to 
be  done; 

(4)  An  estimate  of  the  amount  of 
energy  to  be  conserved; 

(5)  Each  area  to  be  served  by  a 
weatherization  project  within  the  State, 
and  must  include  for  each  area: 

(i)  The  tentative  allocation; 

(ii)  The  number  of  dwelling  imits 
expected  to  be  weatherized  diuing  the 
program  year;  and 

(iii)  Sources  of  labor. 

(6)  How  the  State  plan  is  to  be 
implemented,  including: 

(i)  An  analysis  of  the  existence  and 
effectiveness  of  any  weatherization 
project  being  carried  out  by  a 
subgrantee; 

(ii)  An  explanation  of  the  method 
used  to  select  each  area  served  by  a 
weatherization  project; 

(iii)  The  extent  to  which  priority  will 
be  given  to  the  weatherization  of  single- 
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family  or  other  high  energy-consuming 
dwelling  units; 

(iv)  The  amount  of  non-Federal 
resoiuces  to  be  applied  to  the  program; 

(v)  The  amount  of  Federal  resources, 
other  than  DOE  weatherization  grant 
funds,  to  be  applied  to  the  program; 

(vi)  The  amount  of  weatherization 
grant  funds  allocated  to  the  State  under 
this  part; 

(vii)  The  expected  average  cost  per 
dwelling  to  be  weatherized,  taking  into 
account  the  total  number  of  dwellings  to 
be  weatherized  and  the  total  amount  of 
funds.  Federal  and  non-Federal, 
expected  to  be  applied  to  the  program; 

(viii)  The  average  amount  of  the  DOE 
funds  specified  in  §  440.18(c)(1)  through 
(9)  to  be  applied  to  any  dwelling  unit; 

(ix)  The  average  amoimt  of  DOE  funds 
applied  to  any  dwelling  imit  for 
weatherization  materials  as  specified  in 
§  440.18(c)(1); 

(x)  The  procedvues  used  by  the  State 
for  providing  additional  adininistrative 
funds  to  quedified  subgrantees  as 
specified  in  §440. 18(d); 

(xi)  Procedures  for  determining  the 
most  cost-effective  measiues  in  a 
dwelling  unit; 

(xii)  The  definition  of  "low-income" 
which  the  State  has  chosen  for 
determining  eligibility  for  use  statewide 
in  accordance  with  §  440.22(a); 

(xiii)  The  definition  of  "children" 
which  the  State  has  chosen  consistent 
with  §440.3;  and 

(xiv)  The  amount  of  Federal  funds 
and  how  they  will  be  used  to  increase 
the  amount  of  weatherization  assistance 
that  the  State  obtains  from  non-Federal 
sources,  including  private  sources,  and 
the  expected  leveraging  effect  to  be 
accomplished. 

5.  Section  440.15  is  amended  by 
revising  paragraph  (a)(3)(iv)  to  read  as 
follows: 

§440.15    Subgrantees. 

(a)  *  *  *  ' 
(3)  *   *   * 

(iv)  The  ability  of  the  subgrantee  to 
secure  volunteers,  training  participants, 
public  service  employment  workers, 
and  other  Federal  or  State  training 
programs. 
***** 

6.  Section  440.16  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

§440.16    Minimum  program  requirements. 

***** 

(b)  Priority  is  given  to  identifying  and 
providing  weatherization  assistance  to: 

(1)  Elderly  persons; 

(2)  Persons  with  disabilities; 

(3)  Families  with  children; 


(4)  High  residential  energy  users;  and 

(5)  Households  with  a  high  energy 
burden. 

***** 

(d)  To  the  maximum  extent 
practicable,  the  grantee  will  secure  the 
services  of  volimteers  when  such 
personnel  are  generally  available, 
training  participants  and  public  service 
employment  workers,  other  Federal  or 
State  training  program  workers,  to  work 
under  the  supervision  of  qualified 
supervisors  and  foremen; 
***** 

7.  In  §440.17  paragraph  (a) 
introductory  text  is  revised  and 
paragraphs  (b)  and  (c)  are  added  to  read 
as  follows: 

§440.17    Policy  advisory  councH. 

(a)  Prior  to  the  expenditure  of  any 
grant  funds,  a  State  policy  advisory 
council,  or  a  State  conunission  or 
coimcil  which  serves  the  same  functions 
as  a  State  policy  advisory  council,  must 
be  established  by  a  State  or  by  the 
Regional  Office  Director  if  a  State  does 
not  participate  in  the  Program  which: 
***** 

(b)  Any  person  employed  in  any  State 
Weatherization  F*rogram  may  also  be  a 
member  of  an  existing  commission  or 
coimcil,  but  must  abstain  from 
reviewing  and  approving  activities 
associated  with  the  DOE  Weatherization 
Assistance  Program. 

(c)  States  which  opt  to  utilize  an 
existing  commission  or  council  must 
certify  to  DOE,  as  a  part  of  the  annual 
application,  of  the  council's  or 
commission's  independence  in 
reviewing  and  approving  activities 
associated  with  the  DOE  Weatherization 
Assistance  Program. 

8.  Section  440.18  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Removing  the  phrase  "and  {c)(15)" 
in  the  introductory  text  to  paragraph  (b) 
and  in  paragraph  (b)(2)(i); 

c.  Adding  paragraph  (b)(3); 

d.  Revising  paragraph  (c)(6);  and 

e.  Revising  "September  30,  1985"  to 
read  "September  30, 1993"  in  paragraph 
(e)(2){iii). 

The  revisions  and  addition  read  as 
follows: 

§  440.1 8    Allowable  expenditures. 

(a)  States  must  spend  an  average  of  at 
least  40  percent  of  the  funds  provided 
them  for  weatherization  materials,  labor 
and  related  matters  listed  in  paragraphs 
(c)(1)  through  (9)  of  this  section.  DOE 
may  approve  a  State's  application  to 
waive  the  40  percent  requirement  under 
§440.21. 
***** 

(b)  *  *  * 


(3)  For  the  purposes  of  determining 
the  average  cost  per  dwelling  limitation, 
costs  for  the  purchase  of  vehicles  or 
other  certain  types  of  equipment  as 
defined  in  10  CFR  part  600  may  be 
amortized  over  the  useful  life  of  the 
vehicle  or  equipment. 
***** 

(c)  *  *  * 

(6)  The  cost  of  purchasing  vehicles, 
except  that  any  purchase  of  vehicles 
must  be  referred  to  DOE  for  prior 
approval  in  every  instance. 
***** 

9.  Section  440.19  is  revised  to  read  as 
follows: 

§440.19    Labor. 

Payments  for  labor  costs  under 
§  440.18(c)(2)  must  consist  of: 

(a)  Payments  permitted  by  the 
Department  of  Labor  to  supplement 
wages  paid  to  training  participants, 
public  service  employment  workers,  or 
other  Federal  or  State  training  programs; 
and 

(b)  Payments  to  employ  labor  or  to 
engage  a  contractor  (particularly  a 
nonprofit  organization  or  a  business 
owned  by  disadvantaged  individuals 
which  performs  weatherization 
services),  provided  a  grantee  has 
determined  an  adequate  niunber  of 
volunteers,  training  participants,  public 
service  employment  workers,  or  other 
Federal  or  State  training  programs  are 
not  available  to  weatherize  dwelling 
units  for  a  subgrantee  imder  the 
supervision  of  qualified  supervisors. 

10.  Section  440.21  is  revised  to  read 
as  follows: 

§440.21    Weatherization  materials 
standards  and  energy  audit  procedures. 

(a)  Paragraph  (b)  of  this  section 
describes  the  required  standards  for 
weatherization  materials.  Paragraphs  (c) 
and  (d)  of  this  section  describe  the  cost- 
effectiveness  tests  that  weatherization 
materials  must  pass  before  they  may  be 
installed  in  an  eligible  dwelling  unit. 
Paragraph  (e)  of  this  section  lists  the 
other  energy  audit  requirements  that  do 
not  pertain  to  cost-effectiveness  tests  of 
weatherization  materials.  Paragraphs  (f) 
and  (g)  of  this  section  describe  the  use 
of  priority  lists  and  presumptively  cost- 
effective  general  heat  waste  reduction 
materials  as  part  of  a  State's  energy 
audit  procediu-es.  Paragraph  (h)  of  this 
section  explains  that  a  State's  energy 
audit  procedures  and  priority  lists  must 
be  re-approved  by  DOE  every  5  years. 

(b)  Only  weatherization  materials 
which  are  listed  in  Appendix  A  to  this 
part  and  which  meet  or  exceed 
standards  prescribed  in  Appendix  A  to 
this  part  may  be  purchased  with  funds 


provided  imder  this  part.  However,  DOE 
may  approve  an  unlisted  material  upon 
application  from  any  State. 

(c)  Except  for  materials  to  eliminate 
health  and  safety  hazards  allowable 
under  §440.18(c)(15),  each  individual 
weatherization  material  and  package  of 
weatherization  materials  installed  in  an 
eligible  dwelling  unit»must  be  cost- 
effective.  These  materials  must  result  in 
energy  cost  savings  over  the  lifetime  of 
the  measure(s),  discounted  to  present 
value,  that  equal  or  exceed  the  cost  of 
materials,  installation,  and  on-site 
supervisory  personnel  as  defined  by  the 
Department.  States  have  the  option  of 
requiring  additional  related  costs  to  be 
included  in  the  determination  of  cost- 
effectiveness.  The  cost  of  incidental 
repairs  must  be  included  in  the  cost  of 
the  package  of  measures  installed  in  a 
dwelling. 

(d)  The  energy  audit  procedures  must 
assign  priorities  among  individual 
weatherization  materials  in  descending 
order  of  their  cost-effectiveness 
according  to  paragraph  (c)  of  this 
section  after: 

(1)  Adjusting  for  interaction  between 
architectiual  and  mechanical  ' 
weatherization  materials  by  using 
generally  accepted  engineering  methods 
to  decrease  the  estimated  fuel  cost 
savings  for  a  lower  priority 
weatherization  material  in  light  of  fuel 
cost  savings  for  a  related  higher  priority 
weatherization  material;  and 

(2)  Eliminating  any  weatherization 
materials  that  are  no  longer  cost- 
effective,  as  adjusted  under  paragraph 
(d)(1)  of  this  section. 

(e)  The  energy  audit  procedxues  also 
must — 

(1)  Compute  the  cost  of  fuel  saved  per 
year  by  taking  into  account  the  climatic 
data  of  the  area  where  the  dwelling  unit 
is  located,  where  the  base  temperatiu-e 
that  determines  the  number  of  heating 
or  cooling  degree  days  (if  used) 
reasonably  approximates  conditions 


when  operation  of  heating  and  cooling 
equipment  is  required  to  maintain 
comfort,  and  must  otherwise  use 
reasonable  energy  estimating  methods 
and  assimiptions; 

(2)  Determine  existing  energy  use  and 
energy  requirements  of  the  dwelling 
unit  from  actual  energy  bills  or  by 
generally  accepted  engineering 
calculations; 

(3)  Address  significant  heating  and 
cooling  needs; 

(4)  Make  provision  for  the  use  of 
advanced  diagnostic  and  assessment 
techniques  which  DOE  has  determined 
are  consistent  with  sound  engineering 
practices; 

(5)  Identify  health  and  safety  hazards 
to  be  abated  with  DOE  funds  in 
compliance  with  the  State's  DOE- 

ap  proved  health  and  safety  procedures 
under  §  440.16(h); 

(6)  Treat  the  dwelling  unit  as  a  whole 
system  by  examining  its  heating  and 
cooling  system,  its  air  exchange  system, 
and  its  occupants'  living  habits  and 
needs,  and  making  necessary 
adjustments  to  the  priority  of 
weatherization  materials  with  adequate 
documentation  of  the  reasons  for  such 
an  adjustment;  and 

(7)  Be  specifically  approved  by  DOE 
for  use  on  each  major  dwelling  type  that 
represents  a  significant  portion  of  the 
State's  weatherization  program  in  light 
of  the  varying  energy  audit  requirements 
of  different  dwelling  types  including 
single-family  dwellings,  multi-family 
buildings,  and  mobile  homes. 

(f)  For  similar  dwelling  units  without 
unusual  energy-consuming 
characteristics,  energy  audits  may  be 
accomplished  by  using  a  priority  list 
developed  by  conducting,  in 
compliance  with  paragraphs  (b)  through 
(e)  of  this  section,  site-specific  energy 
audits  of  a  representative  subset  of  these 
dwelling  units.  For  DOE  approval. 
States  must  describe  how  the  priority 
list  was  developed,  how  the  subset  of 


similar  homes  was  determined,  and 
circumstances  that  will  require  site- 
specific  audits  rather  than  the  use  of  the 
priority  lists.  States  also  must  provide 
the  input  data  and  list  of  weatherization 
measures  recommended  by  the  energy 
audit  software  or  manual  methods  for 
several  dwelling  units  from  the  subset  of 
similar  units. 

(g)  States  may  use,  as  a  part  of  an 
energy  audit,  general  heat  waste 
reduction  weatherization  materials  that 
DOE  has  determined  to  be  generally 
cost-effective.  States  may  request 
approval  to  use  general  heat  waste 
materials  not  listed  in  DOE  policy 
guidance  by  providing  docimientation 
of  their  cost -effectiveness  and  a 
description  of  the  circiunstances  under 
which  such  materials  will  be  used. 

(h)  States  must  resubmit  their  energy 
audit  procedures  (and  priority  lists,  if 
applicable,  under  certain  conditions)  to 
EKDE  for  approval  every  five  years. 
States  must  also  resubmit  to  DOE,  for 
approval  every  five  years,  their  list  of 
general  heat  waste  materials  in  addition 
to  those  approved  by  DOE  in  policy   ■ 
guidance,  if  applicable.  Policy  guidance 
will  describe  the  information  States 
must  submit  to  DOE  and  the 
circumstances  that  reduce  or  increase 
documentation  requirements. 

11.  Section  440.22  is  amended  by 
revising  paragraph  (b)(2)  introductory 
text  to  read  as  follows: 

§  440.22    Eligible  dwelling  unite. 

***** 

(b)*  *  * 

(2)  Not  less  than  66  percent  (50 
percent  for  duplexes  and  four-imit 
buildings,  and  certain  eligible  types  of 
large  multi-family  buildings)  of  the 
dwelling  units  in  the  building: 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Request  for  Comments  on  ttie 
President's  Conservation  Measures 
and  Proposal  To  Make  Permanent  the 
Reserve  Preservation  Areas  in  the 
Northwestern  l-iawaiian  Islands  Coral 
Reef  Ecosystem  Reserve 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Request  for  comments;  notice  of 
public  hearings. 

SUMMARY:  On  December  4,  2000, 
President  William  Jefferson  Clinton 
signed  Executive  Order  13178 
establishing  the  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve 
(Reserve),  pursuant  to  the  National 
Marine  Sanctuaries  Amendments  Act  of 
2000  (Act).  As  part  of  the  establishment 
of  the  Reserve,  the  President  established 
certain  conservation  measures  that 
restrict  activities  throughout  the  Reserve 
and  created  Reserve  Preservation  Areas 
around  various  islands  and  banks 
within  the  Reserve  where  consmnptive 
or  extractive  uses  are  prohibited  except 
as  otherwise  specified  in  the  Executive 
Order.  Under  the  Act,  closure  areas  may 
become  permanent  after  adequate  public 
review  and  comment.  Through  this 
notice,  the  President  is  seeking  public 
comment  on  making  the  Reserve 
Preservation  Areas  permanent.  The 
President  is  also  seeking  public 
comment  on  the  conservation  measures 
established  for  the  Reserve.  These 
measures  are  to  provide  strong  and 
lasting  protection  for  the  coral  reef 
ecosystem  and  related  marine  resources 
and  species  of  the  Reserve  (Reserve 
resources).  The  public  may  submit 
written  comments  to  the  Secretary  of 
Commerce  on  the  President's  behalf. 
The  President  has  also  directed  the 
Secretary  to  hold  seven  (7)  public 
hearings  to  accept  written  and  oral 
comments  on  his  behalf. 
DATES:  Comments  will  be  considered  if 
postmarked  no  later  than  January  8, 
2001. 

ADDRESSES:  Comments  may  be  mailed  to 
Roger  Griffis.  NOAA,  Office  of  Policy 
and  Strategic  Planning,  Room  6117, 
14th  &  Constitution  Ave  NW, 
Washington,  D.C.  20230-0001  or  faxed 
to  (301)  713-4306.  Comments  can  also 
be  submitted  electronically  via  the 
website  at  hawaiireef.noaa.gov,  or  by 
email  to  hawaiicomments@noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  request  an 
information  packet  on  the  President's 


proposal,  please  contact  Roger  Griffis  at 
(866)  616-3605,  or  visit  the  web  site  at 
hawaiireef.noaa.gov 
SUPPLEMENTARY  INFORMATION: 

On  December  4,  2000  President 
William  Jefferson  Clinton  signed 
Executive  Order  13178  establishing  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve,  pursuant  to 
section  6  of  the  National  Marine 
Sanctuaries  Amendments  Act  of  2000 
(Act),  Pub.  L.  106-513  (11/13/00).  The 
Reserve  encompasses  an  area  of  the 
marine  waters  and  submerged  lands  of 
the  Northwestern  Hawaiian  Islands 
extending  approximately  1200  nautical 
miles  long  and  100  nautical  miles  wide. 
The  Reserve  is  adjacent  to  and  seaward 
of  the  boundary  of  Hawaii  State  waters 
and  submerged  lands  and  the  Midway 
Atoll  National  Wildlife  Refuge,  and 
includes  the  Hawaiian  Islands  National 
Wildlife  Refuge  to  the  extent  it  extends 
beyond  Hawaii  State  waters  and 
submerged  lands.  The  Reserve  will  be 
managed  by  the  Secretary  of  Commerce, 
or  his  or  her  designee  (hereafter 
"Secretary")  under  the  National  Marine 
Sanctuaries  Act  and  the  Executive 
Order.  The  Secretary  will  also  initiate 
the  process  to  designate  the  Reserve  as 
a  National  Marine  Sanctuary.  The 
management  principles  and 
implementation  strategy  and 
requirements  for  the  Reserve  are  found 
in  the  Executive  Order  that  is  part  of  the 
information  package  that  may  be 
obtained  at  the  address  above,  or  can  be 
found  on  the  web  site  listed  above. 

Conservation  Measures 

The  Executive  Order  contains  the 
following  conservation  measures  that 
apply  throughout  the  Reserve. 

Commercial  Fishing.  The  order 
provides  that  all  currently  existing 
commercial  federal  fishing  permits  and 
current  levels  of  fishing  effort  and  take, 
as  determined  by  the  Secretary  and 
pursuant  to  regulations  in  effect  on  the 
date  of  this  order  shall  be  capped  as 
follows: 

•  No  commercial  fishing  may  occur 
in  Reserve  Preservation  Areas,  except  as 
expressly  allowed  in  the  Executive 
Order; 

•  There  shall  be  no  increase  in  the 
number  of  permits  of  any  particular  type 
of  fishing  (such  as  for  bottomfishing) 
beyond  the  number  of  permits  of  that 
type  in  effect  the  year  preceding  the 
date  of  the  Executive  Order; 

•  The  level  of  aggregate  take  under  all 
permits  of  any  particular  type  of  fishing 
may  not  exceed  the  aggregate  level  of 
take  under  all  permits  of  that  type  of 
fishing  over  the  year  preceding  the  date 
of  this  order,  as  determined  by  the 
Secretary,  provided  that  the  Secretary 


shall  equitably  divide  the  aggregate 
level  into  individual  levels  per  permit, 
and  further  provided  that  the  Secretary 
may  make  a  one-time  reasonable 
increase  to  the  total  aggregate  to  allow 
for  the  use  of  two  Native  Hawaiian 
bottomfishing  permits; 

•  There  shall  be  no  permits  issued  for 
any  particular  type  of  fishing  for  which 
there  were  no  permits  issued  in  the  year 
preceding  the  date  of  the  Executive 
Order; 

•  The  type  of  fishing  gear  used  by  any 
permit  holder  may  not  be  changed    • 
except  as  provided  below. 

Recreational  Fishing — All  currently 
existing  (preceding  the  date  of  the 
Executive  Order)  levels  of  recreational 
fishing  effort,  as  determined  by  the 
Secretary  and  pursuant  to  regulations  in 
effect  on  the  day  of  this  order,  shall  be 
capped  (i.e.,  no  increase  of  take  levels  or 
levels  of  fishing  effort,  species  targeted, 
or  change  in  gear  types)  throughout  the 
Reserve.  However,  fishing  is  further 
restricted  in  Reserve  Preservation  Areas. 

The  Secretary,  after  consultation  with 
the  Secretary  of  the  Interior  and 
Governor  of  the  State  of  Hawaii,  and 
after  public  review  and  comment  and 
consideration  of  any  advice  or 
recommendations  of  the  Reserve 
Council  and  Western  Pacific  Regional 
Fishery  Management  Council,  may 
further  restrict  fishing  activities  if 
necessary  to  protect  Reserve  resources, 
or  may  authorize  or  require  alternate 
gear  types  if  such  gear  would  offer  equal 
or  greater  protection  for  Reserve 
resources. 

In  addition  to  the  conservation 
measures  described  above,  the  following 
activities  are  prohibited  throughout  the 
Reserve: 

(1)  Exploring  for,  developing,  or 
producing  oil,  gas  or  minerals; 

(2)  Having  a  vessel  anchored  on  any 
living  or  dead  coral  with  an  anchor, 
anchor  chain,  or  anchor  line/rope  when 
visibility  is  such  that  the  seabed  can  be 
seen; 

(3)  Drilling  into,  dredging  or 
otherwise  altering  the  seabed;  or 
constructing,  placing  or  abandoning  any 
structiu-e,  material  or  other  matter  on 
the  seabed,  except  as  an  incidental 
result  of  anchoring  vessels; 

(4)  Discharging  or  depositing  any 
material  or  other  matter  into  the 
Reserve,  or  discharging  or  depositing 
any  material  or  other  matter  outside  the 
Reserve  that  subsequently  enters  the 
Reserve  and  injures  any  resource  of  the 
Reserve,  except  fish  parts  (i.e., 
chumming  material  or  bait)  used  in  and 
during  authorized  fishing  operations,  or 
discharges  incidental  to  vessel  use  such 
as  deck  wash,  approved  marine 


sanitation  device  effluent,  cooling  water 
and  engine  exhaust;  and 

(5)  Removing,  moving,  taking, 
harvesting,  or  damaging  any  living  or 
non-living  Reserve  resource,  except  as 
described  above,  in  certain  Reserve 
Preservation  Areas,  and  for  Native 
Hawaiian  non-commercial  subsistence, 
cultural  or  religious  uses  as  described 
below. 

The  Executive  Order  provides  that  the 
Secretary  may  conduct,  or  authorize  by 
permit,  activities  listed  in  paragraphs 
(3)-(5)  above  necessary  for  research, 
monitoring,  education,  or  management 
activities  that  further  the  Management 
Principles  of  the  Executive  Order. 

Reserve  Preservation  Areas 

In  addition  to  the  Reserve-wide 
conservation  measures,  the  Executive 
Order  establishes  fifteen  (15)  Reserve 
Preservation  Areas  where  all 
consumptive  activities  are  prohibited 
except  as  expressly  provided  in  the 
Executive  Order.  These  areas  provide  a 
greater  level  of  protection  to  the  coral 
reef  ecosystem  resources  in  certain  areas 
in  the  Reserve.  The  President  has 
proposed  to  make  these  Reserve 
Preservation  Areas  permanent.  The 
Executive  Order  establishes  the  Reserve 
Preservation  Areas  as  follows: 

1 .  From  the  seaward  boundary  of 
HawEiii  State  waters  and  submerged 
lands  to  a  mean  depth  of  100  fathoms 
around — 

A.  Nihoa  Island,  provided  that 

bottomfishing  in  accordance  with 
the  conservation  measures 
described  above  shall  be  allowed  to 
continue  seaward  of  a  mean  depth 
of  10  fathoms,  imless  and  until  the 
Secretary  determines  otherwise 
after  adequate  public  review  and 
comment; 

B.  Necker  Island,  provided  that 

bottomfishing  in  accordance  with 
the  conservation  measures 
described  above  shall  be  allowed  to 
continue  seaward  of  a  mean  depth 
of  20  fathoms,  unless  and  until  the 
Secretary  determines  otherwise 
after  adequate  public  review  and 
comment; 

C.  French  Frigate  Shoals; 

D.  Gardner  Pirmacles,  provided  that 

bottomfishing  in  accordance  with 
the  conservation  measures 
described  above  shall  be  allowed  to 
continue  seaward  of  a  mean  depth 

II       of  10  fathoms,  unless  and  until  the 
I       Secretary  determines  otherwise 

I         after  adequate  public  review  and 
comment; 

E.  Maro  Reef,  provided  that 

bottomfishing  in  accordance  with 
the  conservation  measures 
described  above  shall  be  allowed  to 


continue  seaward  of  a  mean  depth 
of  20  fathoms,  unless  and  until  the 
Secretary  determines  otherwise 
after  adequate  public  review  and 
comment; 

F.  Laysan  Island,  provided  that 

bottomfishing  in  accordance  with 
the  conservation  measures 
described  above  shall  be  allowed  to 
continue  seaward  of  a  mean  depth 
of  50  fathoms,  unless  and  imtil  the 
Secretary  determines  otherwise 
after  adequate  public  review  and 
comment; 

G.  Lisianski  Island,  provided  that 

bottomfishing  in  accordance  with 
the  conservation  measures 
described  above  shall  be  allowed  to 
continue  seaward  of  a  mean  depth 
of  50  fathoms,  unless  and  imtil  the 
Secretary  determines  otherwise 
after  adequate  public  review  and 
comment; 

H.  Pearl  and  Hermes  Atoll;  and 

I.  Kiure  Island. 
2.  12  nautical  miles  aroimd  the 

approximate  geographical  centers  of — 

A.  The  first  bank  immediately  east  of 

French  Frigate  Shoals; 

B.  Southeast  Brooks  Bank,  which  is  the 

first  bank  immediately  west  of 
French  Frigate  Shoals,  provided 
that  the  closure  area  shall  riot  be 
closer  than  approximately  3 
nautical  miles  of  the  next  bank 
immediately  west; 

C.  St.  Rogatien  Bank,  provided  that  the 

closure  area  shall  not  be  closer  than 
approximately  3  nautical  miles  of 
the  next  bank  immediately  east, 
provided  further  that  bottomfishing 
in  accordance  with  the  conservation 
measures  described  above  shall  be 
allowed  to  continue,  unless  and 
until  the  Secretary  determines 
otherwise  after  adequate  public 
review  and  conmient; 

D.  The  first  bank  west  of  St.  Rogatien 

Bank,  east  of  Gardner  Pinnacles; 

E.  Raita  Bank;  and 

F.  Pioneer  Bank,  provided  that 

bottomfishing  in  accordance  with 
'  the  conservation  measures 
described  above  shall  be  allowed  to 
continue,  unless  and  imtil  the 
Secretary  determines  otherwise 
after  adequate  public  review  and 
comment. 
In  addition  to  the  conservation 
measiu-es  (described  above)  that  apply 
throughout  the  Reserve,  the  Executive 
Order  provides  that  the  following 
activities  are  prohibited  within  the 
Reserve  Preservation  Areas. 

(1)  Commercial  and  recreational 
fishing  (except  existing  bottomfishing 
where  expressly  allowed  in  the 
Executive  Order  as  indicated  above); 


(2)  Anchoring  in  any  area  that 
contains  available  mooring  buoys,  or 
anchoring  outside  an  available 
anchoring  area  when  such  area  has  been 
designated  by  the  Secretary; 

(3)  Any  type  of  touching  or  taking  of 
living  or  dead  coral; 

(4)  Discharging  or  depositing  any 
material  or  other  matter  except  cooling 
water  or  engine  exhaust;  and 

(5)  Such  other  activities  the  Secretary 
identifies  after  adequate  public  review 
and  comment,  and  after  consideration  of 
any  advice  and  recommendations  of  the 
Reserve  Council. 

The  Executive  Order  provides  that  the 
Secretary  may  conduct,  or  authorize  by 
permit,  research,  monitoring,  education 
or  management  activities  within  any 
Reserve  Preservation  Area  that  further 
the  Management  Principles  of  section  4 
of  the  Executive  Order. 

The  Executive  Order  provides  that 
Native  Hawaiian  non-commercial 
subsistence,  cultural,  or  religious  uses 
may  continue,  to  the  extent  consistent 
with  existing  law,  within  the  Reserve 
and  Reserve  Preservation  Areas.  The 
Secretary  shall  work  with  Native 
Hawaiian  interests  to  identify  those 
areas  where  such  Native  Hawaiian  uses 
of  the  Reserve's  resources  may  be 
conducted  without  injury  to  the 
Reserve's  coral  reef  ecosystem  and 
related  marine  resources  and  species, 
and  may  revise  the  areas  where  such 
activities  may  occur  after  public  review 
and  comment  and  consideration  of  any 
advice  and  recommendations  of  the 
Reserve  Council. 

The  Executive  Order  provides  that  the 
Reserve  Preservation  Areas  are 
approximated  using  fathoms,  but  the 
Secretary  will  develop  straight-line 
boundaries  in  longitude  and  latitude 
coordinates  to  clearly  encompass  each 
Reserve  Preservation  Area  and  to 
provide  clarity  and  ease  of 
identification.  The  Secretary  may  make 
technical  modifications  to  any  such 
boundaries. 

The  following  are  individual 
descriptions  of  the  Reserve  Preservation 
Areas  and  the  resources  that  are 
protected  within  each  area. 

NIHOA  Island  Reserve  Preservation 
Area 

Nihoa  Island,  also  known  as  Bird 
Island,  lies  130  miles  (245  km) 
northwest  of  Nihau.  With  about  170 
acres  of  land,  it  is  the  largest  volcanic 
island  in  the  northwestern  chain.  The 
island  is  characterized  by  steep  slopes 
and  sheer  sea  cliffs,  which  are  clearly 
visible  from  a  distance.  Nihoa's 
submerged  coral  reef  habitat  totals 
approximately  142,000  acres  and  is  the 
remnant  of  a  former  volcanic  cone.  The 
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northern  edge  of  the  reef  is  a  steep  cliff 
made  up  of  successive  layers  of  lava 
through  which  numerous  volcanic 
extrusions  (dikes)  are  visible. 

Nihoa  supports  coral  communities 
with  very  limited  total  habitat,  most  of 
which  is  not  protected  from  the  heavy 
and  chronic  wave  action  that  strikes  this 
small  island  from  all  directions.  These 
habitats  consist  of  the  submerged 
portions  of  sea  cliffs  close  to  shore, 
caves  &  lava  tubes,  ledges,  overhangs, 
basalt  pinnacles,  boulders,  cobbles,  sand 
deposits,  basalt  benches  &  slopes, 
trenches  and  shelves.  All  of  these 
features  have  been  shaped  by  and  are 
constantly  eroded  by  the  pounding 
waves.  The  rigorous  environment  and 
isolated  nature  of  Nihoa  has  limited  the 
number  of  corals  that  have  successfully 
colonized  the  shallow  habitats 
encircling  the  island.  Due  to  the 
scouring  effects  of  sand  and  turbulent 
waves,  most  of  the  20  species  of  corals 
only  survive  at  depths  greater  than  30 
feet  and  nowhere  is  coral  cover  greater 
than  25%. 

Although  corals  are  not  abundant  in 
the  shallow  waters  around  Nihoa,  reef 
fish  sharks,  jacks,  monks  seals  and  other 
predators  are  common  to  the  island.  Due 
to  a  limited  number  of  habitat  types, 
however,  species  diversity  of  reef  fishes 
is  low  when  compared  to  other  atolls 
and  islands  in  the  NWHI  chain. 
Although  Nihoa  was  inhabited  during 
the  16th  century,  human  disturbances 
have  been  minimal  in  the  nearshore 
waters  aroimd  the  island  in  recent 
times. 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  currently 
administered  out  to  10  fathoms  at  Nihoa 
Island. 

Necker  Island  Reserve  Preservation  Area 

Necker  Island  is  a  hook-shaped  dry 
volcanic  island  that  includes  about  45 
acres  of  land.  More  than  380,000  acres 
of  coral  reef  habitat  are  associated  with 
the  island. 

With  regard  to  reef  and  coral 
development,  Necker  Island  resembles 
Nihoa  Island,  in  several  respects.  Necker 
is  a  small  island  unable  to  buffer  the 
impacts  of  strong  waves  that  can  break 
along  the  submerged  shorelines  from 
any  direction.  The  effects  of  scour  (surge 
combined  with  sand  and  other 
sediments)  is  evident  from  the  wave-cut 
bench  in  West  Cove  and  the  deeply  cut 
sand  channels  and  chasms  at  several 
locations  in  deeper  water.  The 
concentration  of  living  corals  on 
elevated  surfaces  is  a  manifestation  of 
corals  surviving  better  in  less  scour- 
prone  environments. 

Although  Necker  is  smaller  than 
Nihoa,  deeper  coral  reef  shelf  habitat 


surrounding  Necker  is  more  extensive. 
A  broad  shelf  extends  around  the  island, 
especially  to  the  southeast,  but  is  not 
shallow  enough  to  protect  the  island 
from  wave  action.  Nevertheless,  the 
number  of  coral  species  at  Necker  is 
comparable  to  that  of  Nihoa  (fewer  than 
20)  and  reflects  the  difficulty  of  corals 
colonizing  and  establishing  permanent 
communities  in  shallow  water.  Reef 
growth,  if  any,  around  either  island  is 
minimal  and  both  islands  have 
experienced  the  punishing  effects  of 
large  waves  as  demonstrated  by  the  high 
wave  cut  sea  cliffs  above  sea  level  and 
wave  planed  benches  and  shelves  below 
sea  level.  With  the  exception  of  small 
amounts  of  fishing  line,  there  is  little 
evidence  of  any  human  effects  on  the 
reef  environments  of  Necker  Island. 

Reef  fishes  at  Necker  appear  healthy 
and  abundant.  Numerous  grey  reef 
sharks,  giant  Trevally  jacks,  gray 
snappers,  monk  seals  and  other 
predators  have  been  sighted  suggesting 
a  good  natural  balance  of  the  reef  fish 
population.  Several  large  manta  rays 
have  also  been  observed  along  with  an 
abundance  of  limpets  along  the  island's 
rocky  surf  zone. 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  currently 
administered  out  to  20  fathoms  at 
Necker  Island. 

French  Frigate  Shoals  Reserve 
Preservation  Area 

French  Frigate  Shoals  (FFS)  is  an  18 
mile  (34  km)  wide,  crescent-shaped 
atoll.  It  is  approximately  1.330  km 
northwest  of  Honolulu  and 
approximately  1,300  km  southeast  of 
Kure  Atoll.  The  Shoals'  lagoon  contains 
two  exposed  volcanic  rocks  and  12  low 
sandy  islets.  About  67  acres  of  land  and 
230,000  acres  of  coral  reef  habitat  are 
associated  with  FFS  which  makes  it  the 
largest  atoll  in  the  Northwestern 
Hawaiian  Islands. 

The  substrates  of  the  atoll  are 
predominantly  reef  carbonates  and 
provides  for  abundant  coral  reef  habitats 
such  as  deep  ocean  reef  slopes,  ocean 
reef  terraces,  spurs  and  grooves  and 
shallow  perimeter  reef  flats. 

The  Shoals'  semi-enclosed  lagoon 
affords  corals  protection  from  the 
destructive  effects  of  storms  and  waves 
and  provides  many  other  important  reef 
habitats  missing  from  exposed  ocean 
reef  environments.  Dominated  by  algae, 
rubble  and  sand  deposits,  the  lagoon 
also  contains  numerous  pinnacles, 
moxinds,  and  platforms. 

Recent  surveys  have  shown  that  wave 
action,  large  ocean  swells  and  periodic 
storms  often  impact  FFS  coral 
development  and  tend  to  control 
extensive  reef  growth.  Yet,  due  to  the 


complexity  and  quantity  of  its  habitats, 
coral  diversity  and  abundance  is 
spectacular  at  the  atoll.  The  best  coral 
development  occurs  near  the  lagoon 
ends  of  the  reef  where  exposure  to 
waves  and  storms  is  reduced  and  where 
the  influx  of  clean  oceem  water 
promotes  habitat  diversity  and  good 
water  quality.  Poorer  reef  habitats  were 
concentrated  in  the  shallow  eastern 
lagoon,  which  is  dominated  by  shallow 
sediment  deposits,  strong  currents,  high 
tm-bidity,  and  poor  water  quality. 

Because  FFS  is  close  to  Johnston 
Atoll,  where  table  coral  species  are 
abundant,  it  may  be  serving  as  the 
"stepping  stone"  for  the  recruitment  of 
table  corals  [Acropora)  in  the  Hawaiian 
Islands.  Although  in  lesser  abundance, 
four  other  islands  near  FFS  (Necker 
Island,  Gardner  Pinnacles,  Maro  Reef, 
and  Laysan  Island)  also  support 
Acropora.  FFS  may  be  responsible  for 
the  distribution  table  coral  as  far  as 
Kauai  as  well,  where  populations  of 
Acropora,  have  also  been  recently 
reported. 

Derelict  fishing  gear  and  other  types 
of  marine  debris  are,  however,  having  a 
major  impact  on  the  reefs  and  associated 
fauna  of  the  atoll,  notably  monk  seals. 
Over  the  past  several  years,  efforts  have 
been  undertaken  to  lessen  the  threat  of 
this  growing  problem. 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  currently- 
administered  out  to  10  fathoms  at 
French  Frigate  Shoals. 

Gardner  Pinnacles  Reserve  Preservation 
Area 

Gardner  Pinnacles  consists  of  two 
volcanic  peaks  and  spans  5  acres  in 
total.  The  peaks  frosted  appearance 
indicates  their  importance  as  a  roosting 
site  and  breeding  habitat  for  12  species 
of  tropical  seabirds.  About  600,000  acres 
of  coral  reef  habitat  surround  the 
pinnacles  and  consists  mostly  of 
relatively  flat  banks  in  the  15  to  20 
fathom  (30  to  40  meter)  depth  range. 
Very  little  survey  work  has  been 
conducted  over  the  banks  surrounding 
Gardner,  but  the  few  observations  that 
have  been  made  suggest  a  mostly  sand 
and  algal  bottom  with  occasional  rock 
outcroppings. 

The  ocean  environment  at  Gardner 
Pinnacles  is  turbulent  most  of  the  time 
and  the  two  small  islands  do  not  offer 
much  protection  from  the  area's  heavy 
waves  and  currents.  Coral  at  the 
Pinnacles  is  more  abundant  on  elevated 
surfaces  and  behind  rises  or  mounds 
that  are  protected  from  wave  action.  The 
high  diversity  of  corals  reflects  the 
variety  of  habitats  at  the  Pinnacles, 
while  its  low  abimdance  reflects  the 
wave  and  scour-controlled  nature  of  the 


environment.  The  lack  of  shallow  water 
environments  around  the  Piimacles 
limits  the  number  of  reef  building 
species  that  can  survive  the  conditions 
at  the  reefs  and  powerful  wave  action 
reduces  the  growth  rate  of  corals, 
coralline  algae,  and  other  reef-building 
organisms. 

Based  on  occasional  visual 
observations  and  satellite  tag  tracking 
data,  it  is  known  that  a  few  monk  seals 
haul  out  on  Gardner's  rock  ledges  and 
forage  over  the  siurounding  banks. 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  currently 
administered  out  to  10  fathoms  at 
Gardner  Pinnacles. 

Maro  Reef  Reserve  Preservation  Area 

Maro  Reef  is  a  largely  submerged 
atoll,  with  no  more  than  1  acre  of 
emergent  land  but  about  475,000  acres 
of  underwater  coral  reef  habitat.  Except 
for  birds,  there  are  no  terrestrial  species 
inhabiting  the  island. 

Maro  Reef  consists  of  numerous  coral 
heads  and  rocks  amid  sandy  flats  and 
channels  at  depths  of  1  to  10  fathoms. 
Extensive  surveys  and  ecological 
assessments  conducted  from  the  NOAA 
ship  Townsend  Cromwell  in  2000 
revealed  a  unique  and  complex  reef 
consisting  of  intertwined  reef  spurs 
radiating  outward  from  a  series  of 
lagoons.  Maro's  corals  and  coralline 
algae  are  healthy,  diverse,  and 
contribute  to  active  reef  growth  on  all  of 
the  island's  outer  barrier  reefs.  The  coral 
structures  of  the  outer  barriers  have 
much  higher  vertical  relief  than 
observed  at  French  Frigate  Shoals  or  any 
other  NWHI  atolls  with  coral  heads. 
This  amazing  feature,  along  with  the 
reefs  healthy  coral  and  algal  cover  and 
excellent  visibility  make  the  outer 
barriers  of  Maro  among  the  more 
beautiful  regions  of  the  NWHI  Reserve. 

The  series  of  central  lagoons  are 
noticeably  different  from  all  other 
lagoons  surveyed  at  the  NWHI.  Tall 
columns  of  coral  covered  with  algal  turf 
rise  from  about  20  meters  below  sea 
level  to  about  5  meters  from  the  water's 
surface.  Lagoon  bottoms  are  generally 
highly  silty  and  sandy. 

The  deeper  banks  (10  to  20  fathoms, 
20  to  40  meters)  siurounding  the 
shallow  water  reefs  have  also  undergone 
extensive  surveys.  Like  Necker  Island 
and  the  Gardner  Pinnacles,  these 
relatively  flat  areas  consist  primarily  of 
sand  and  algal  beds  with  occasional 
rock  outcroppings. 

Maro  Reei  provides  very  few  areas  for 
monk  seals  to  haul  out  and  therefore  is 
not  considered  a  breeding  area  for  the 
species.  Monk  seals  are,  however, 
occasionally  seen  foraging  aroxmd  the 
reef.  Derelict  fishing  gear  and  other 


types  of  marine  debris  are,  however, 
having  a  major  impact  on  the  shallow 
reefs  and  associated  faima  of  Maro  Reef. 

Laysan  Island  Reserve  Preservation  Area 

Laysan  Island,  located  approximately 
1,418  km  northwest  of  Honolulu,  is  the 
largest  island  in  the  Reserve  with  about 
1 ,000  acres  of  land.  Laysan  is  roughly 
rectangular  in  shape  and  about  3.6  sq. 
km  in  area  with  a  large  saltwater  lagoon 
occupying  about  one-fifth  of  the  island's 
central  depression.  It  is  well  vegetated 
(except  for  its  sand  dunes)  and  contains 
a  hyper-saline  lake,  which  is  one  of  only 
five  natuiral  lakes  in  the  State  of  Hawaii. 

Laysan 's  coral  reef  habitat  totals 
approximately  145,000  acres.  The 
fringing  reef  surrounding  the  island 
varies  from  100  to  500  m  in  width  and 
is  most  extensive  at  the  northwest  end 
of  the  island.  Inside  the  reef  is  a  narrow, 
shallow  charmel  which  nearly  encircles 
the  island  except  for  the  south  and 
southeast  sides. 

Despite  lacking  much  protection  frt)m 
the  detrimental  effects  of  waves,  Laysan 
supports  a  surprisingly  rich  coral 
environment  with  good  development 
along  its  leeward  coasts.  The  small  back 
reef,  pass  and  moat  near  the  island's 
western  boat  landing  also  help  to 
diversify  habitats  and  the  number  of 
coral  species  inhabiting  them.  Today, 
coral  and  reef  growth  appear  to  be 
healthy.  Of  interest  is  the  fact  that  the 
table  coral  Acropora  can  be  found  off 
Laysan,  which  makes  it  the 
northernmost  island  or  atoll  in  the 
Northwestern  Hawaiian  Islands  chain 
that  supports  this  particular  species. 

Laysan  Island  is  one  of  the 
endangered  monk  seal's  primary 
breeding  sites.  It  also  supports  a  very 
healthy  reef  fish  abimdance  and 
diversity.  Derelict  fishing  gear  and  other 
types  of  maripe  debris  are,  however, 
having  a  major  impact  on  the  reefs  and 
associated  faima  of  the  island.  Over 
several  years,  efforts  have  been 
undertaken  to  lessen  the  threat  of  this 
growing  problem. 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  currently 
administered  out  to  10  fathoms  at 
Laysan  Island. 

Lisianski  Island  Reserve  Preservation 
Area 

Lisianski  Island  is  a  low  sand  aqd 
coral  island  with  about  400  acres  of 
land.  It  lies  at  the  northern  end  of  Neva 
Shoals,  a  large  reef  bank  spaiming  about 
65  square  miles  and  totaling  about 
310,000  acres. 

Lisianski  Island  is  a  low  sand  and 
coral  island  with  about  400  acres  of 
land.  It  lies  at  the  northern  end  of  Neva 
Shoals,  a  large  reef  bank  spaiming  about 


65  square  miles  and  totaling  about 
310,000  acres. 

The  island  is  ringed  mostly  by  sandy 
and  sand-coral  beaches  with  the 
exception  of  the  eastern  side  which  is 
dominated  by  an  exposed  ledge  of  reef 
rock  and  small  tidal  pools.  A  small  cove 
present  near  the  middle  of  the  west 
beach  is  designated  as  a  small  boat 
landing  on  hydrographic  charts.  West  of 
this  landing,  there  are  large  numbers  of 
coral  heads  in  the  lagoon,  which  has 
low  visibility  and  a  highly  silty  bottom. 

Reef  fish  diversity  and  abundance,at 
Lisianski  appear  healthy  and  robust  as 
indicated  by  high  numbers  of  Trevally 
jacks  and  other  large  marine  predators. 
Interestingly,  in  a  recent  siuvey  of  the 
island  it  was  noted  that  the  jacks  were 
particularly  aggressive  towards  divers 
and  small  boats,  a  phenomenon  that  was 
not  experienced  at  any  of  the  other 
islands  and  atolls  in  the  Reserve. 

Green  sea  turtles  can  also  be  found  on 
Lisianski  Island  as  well  as  Hawaiian 
monk  seals,  which  use  the  island's 
beaches  as  haul  out  grounds. 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  currently 
administered  out  to  10  fathoms  at 
Lisianski  Island. 

Pearl  and  Hermes  Atoll  Reserve 
Preservation  Area 

Pearl  and  Hermes  Atoll  is  a  large,  low 
atoll  with  several  small  islets  forming 
about  80  acres  of  land  and  almost 
200,000  acres  of  coral  reef  habitat.  It  is 
approximately  2,090  km  northwest  of 
Honolulu  and  140  km  east-southeast  of 
Midway  Atoll.  The  fringing  reef  is 
roughly  69  km  in  circimiference  and 
open  to  the  west.  The  islets  are 
periodically  washed  over  when  winter 
storms  pass  through. 

The  lagoon  of  the  atoll  is  large  and  it 
is  difficidt  to  draw  generalizations 
regarding  the  abiuidance  and 
distribution  of  corals  and  reefs.  Many 
areas  of  the  shallow  lagoon  reef  holes 
appear  to  be  dominated  by  sediments 
while  water  circulation  and  exchange 
rates  may  be  a  factor  in  dictating  coral 
development.  Where  circulation  is 
sluggish,  water  temperatures  rise  diuing 
sunlit  hours  and  may  be  unfavorable  to 
corals.  In  contrast,  where  there  is  good 
mixing  wdthin  pockets  of  the  lagoon, 
either  from  tidal  exchange  or  wave  set 
up  along  the  windward  reefs,  there  are 
more  favorable  conditions  for  corals. 
Pinnacle  reefs  are  exposed  to  the  best  of 
two  worlds:  better  access  to  ocean  water 
exchange  and  protection  from  the 
damaging  effects  of  storms  and  large 
waves.  At  Pearl  and  Hermes,  the 
piimacle  reefs  show  both  high  coral 
cover  and  diversity. 
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Healthy  spur-aud-groove  development 
along  more  exposed  reefs  is  evidence 
that  the  atoll  is  growing.  The  spur  and 
groove  habitat  of  the  north  and 
northwest  outer  barrier  reefs  is  unique 
aroong  NWHI  atolls  in  that  it  contains 
extremely  deep  and  narrow  canyons. 
Some  semi-protected  southern-facing 
reefs  of  the  atoll  did  not  display-spin- 
and-grooves  and  may  be  growing  at 
slower  rates  or  not  at  all.  The  outer  reef 
slopes  of  the  south  shore  contain 
numerous  large  holes  and  caves,  which 
contribute  to  spectacular  abundance  and 
diversity  of  fish  at  the  atoll. 

Pearl  and  Hermes  has  a  moderately 
diverse  assemblage  of  coral  species, 
although  not  as  high  as  reported  for  the 
other  large  atoll  French  Frigate  Shoals. 
This  may  be  attributed  to  the  lack  of 
table  coral  {Acropora)  at  Pearl  and 
Hermes  and  up  to  six  or  more  species 
being  present  at  French  Frigate  Shoals. 

Derelict  fishing  gear  and  other  types 
of  marine  debris  are,  however,  having  a 
major  impact  on  the  reefs  and  associated 
fauna  of  the  atoll.  Over  the  past  three 
years,  efforts  have  been  undertaken  to 
lessen  the  threat  of  this  growing 
problem- 

The  Hawaiian  Islands  National 
Wildlife  Refuge  is  ciurrently 
administered  out  to  10  fathoms  at  Pearl 
and  Hermes  Atoll. 

Kure  Island  Reserve  Preservation  Area 

Kure  Island  is  the  northernmost  coral 
atoll  in  the  world.  The  atoll  is  nearly 
circular  with  a  6-mile  (10  km)  diameter, 
enclosing  about  200  acres  of  emergent 
land.  The  outer  reef  almost  completely 
encircles  the  atoll's  lagoon  except  for 
passages  to  the  southwest.  The  only 
permanent  land  in  the  atoll  is  crescent- 
shaped  Green  Island,  located  near  the 
fringing  reef  in  the  southeastern  part  of 
the  lagoon.  Almost  80,000  acres  of  coral 
reef  habitat  are  found  at  Kuie. 

Kure  is  a  healthy  growing  atoll  with 
diverse  and  abundant  coral  assemblages. 
Virtually  all  spur-and-groove  formations 
are  robust  and  healthy.  At  the  north  and 
northwest  outer  barrier  reefs,  the  spur- 
and-groove  habitat  is  widely  separated 
and  looks  like  rolling  hills  when 
compared  to  the  steep  canyons  of  Pearl 
and  Hermes  Atoll.  Some  of  Kure's 
lagoon  reefs  display  exceptional  coral 
development.  Back  reef  environments 
also  appear  to  support  diverse  and 
vigorous  coral  growth  and  provide 
strong  evidence  that  the  hard  reef  is 
growing. 

Whereas  coral  cover  is  generally  low, 
the  atoll's  coral  diversity  is  as  high  as 
any  other  site  except  French  Frigate 
Shoals.  The  combination  of 
temperatiu-e,  light  constraints  and  water 
conditions  at  Kure  all  contribute  to  a 


flourishing  reef  environment  and,  like 
Midway  and  Pearl  &  Hermes  Atolls, 
Kure  is  situated  far  enough  north  that  it 
receives  increased  amounts  of  nutrients 
as  the  subtropical  front  migrates  south 
during  the  winter. 

Kure  supports  unique  fish  and 
dolphin  populations  while  nurturing 
monk  seals  with  the  many  lobsters  that 
occupy  the  well-circulated  lagoon. 

Derelict  fishing  gear  and  other  types 
of  marine  debris  are,  however,  having  a 
major  impact  on  the  reefs  and  associated 
fauna  of  the  atoll.  Over  the  past  year, 
efforts  have  been  imdertaken  to  lessen 
the  threat  of  this  growing  problem. 

"The  Banks"  Reserve  Preservation 
Areas 

The  NWHI  area  contains  several 
seamoimts  that  are  commonly  referred 
to  as  "the  Banks."  For  present  purposes, 
the  Banks  consist  of  Raita  Bank;  St. 
Rogatien  Bank;  the  first  bank  west  of  St. 
Rogatien  Bank  and  east  of  Gardner 
Pinnacles  (Bank  Number  7,  which 
remains  unnamed);  Pioneer  Bank; 
Southeast  Brooks  Bank,  which  is  the 
first  bank  immediately  west  of  French 
Frigate  Shoals;  and  the  first  bank 
immediately  east  of  French  Frigate 
Shocds. 

On  Raita  Bank  the  approximate 
minimum  depth  is  9  fathoms  (18 
meters).  It  is  oval  shaped  and  extends 
approximately  20  km  NE-SW  and  10  km 
NW-SE.  The  bank  west  of  St.  Rogatien 
lies  at  about  30  fathoms  (60  meters)  and 
is  approximately  5  km  in  diameter. 
Pioneer  Bank  is  another  oval  seamount 
that  sits  at  about  17  fathoms  (34  meters) 
and  extends  20  km  E-W  and  11  km  N- 
S.  At  St.  Rogatien  Bank,  the  top  of  the 
seamoimt  is  covered  by  about  12 
fathoms  (24  meters)  of  water.  It  too  is  a 
large  oval  seamount  and  extends 
approximately  7  km  E-W  and  10  km  N- 
S. 

In  general,  all  of  the  banks  have  very 
rough  bottoms  with  numerous 
outcroppings,  protuberances  and  rock 
areas.  Endangered  Hawaiian  monk  seals 
have  been  observed  to  forage  in  the 
areas  around  the  banks,  probably 
traveling  fi-om  breeding  populations  at 
French  Frigate  Shoals. 

The  Executive  Order  provides  that, 
consistent  with  applicable  law,  nothing 
in  the  Executive  Order  is  intended  to 
apply  to  military  activities  (to  include 
the  U.S.  Coast  Guard),  including 
military  exercise  conducted  within  or  in 
the  vicinity  of  the  Reserve,  consistent 
with  the  requirements  of  Executive 
Orders  13089  Qune  11,  1998),  and  13158 
(May  26,  2000).  Further,  nothing  in  the 
Executive  Order  is  intended  to  restrict 
the  Department  of  Defense  from 
conducting  activities  necessary  during 


time  of  war  or  national  emergency,  or 
when  necessary  for  reasons  of  national 
security,  consistent  with  applicable 
laws.  In  addition,  consistent  with 
applicable  law,  nothing  in  the  Executive 
Order  shall  limit  agency  actions  to 
respond  to  emergencies  posing  an 
unacceptable  threat  to  human  healthy 
and  safety  or  to  the  marine  environment 
and  admitting  of  no  other  feasible 
solution. 

Nothing  in  the  Executive  Order  is 
intended  to  limit  the  authority  of  the 
U.S.  Coast  Guard  to  enforce  any  federal 
law,  or  install  and  maintain  aids  to 
navigation.  Management  of  the  Reserve 
shall  be  in  accordance  with  generally 
recognized  principles  of  international 
law,  and  in  accordance  with  the  treaties, 
conventions,  and  other  agreements  to 
which  the  United  States  is  a  party. 

Public  Comment 

Through  increased  measures  of 
protection,  the  conservation  measures 
and  Reserve  Preservation  Areas  will 
provide  lasting  protection  for  the 
Reserve  resources.  The  Act  provides 
that  no  closure  areas  around  the 
Northwestern  Hawaiian  Islands  shall 
become  permanent  without  adequate 
review  and  comment.  Accordingly,  the 
President  is  requesting  public  comment 
on  the  Reserve  Preservation  Areas  and 
his  proposal  to  make  them  permanent. 
The  President  is  also  requesting  public 
comment  on  the  conservation  measures 
for  the  Reserve.  The  comment  period  for 
this  proposal  closes  on  January  8,  2001. 
NOAA  is  receiving  the  comments  on 
behalf  of  the  President.  Comments  may 
be  sent,  emailed  or  faxed  to  the  location 
provided  above.  The  Secretary  will  also 
host,  on  behalf  of  the  President,  seven 
public  hearings,  six  in  Hawaii  and  one 
in  Washington  D.C.,  to  accept  oral  and 
vratten  comments  on  the  President's 
proposal.  The  dates,  locations  and  times 
of  these  meetings  are  as  follows. 

Oahv 
December  11,6  p.m.,  Ala  Moana  Hotel  B 
Garden  Lanai.  410  Atkinson  Drive, 
Honolulu,  HI.  Phone:  808-955-4811. 
Kona 

December  11,6  p.m..  King  Kamehameha 
Hotel,  75-5660  Palani  Road,  Kailua- 
Kona.  HI,  Phone:  808-329-2911. 
Hih 
December  12,  6  p.m.,  Hilo  Cooperative 
Extension  Service.  875  Komohana  Street, 
Conference  Room  A,  Hilo,  HI,  Phone: 
808-959-9155. 
Kauai 
December  13,6  p.m..  Kauai  War  Memorial 
Convention  Hall.  Ballroom  B.  4191 
Hardy  Street.  Lihue.  HI. 
Washington,  D.C. 
December  13. 1  p.m.,  U.S.  Department  of 
Commerce,  Room  4830,  14th  & 


Constitution  Avenue  ^4W,  Phone:  202- 

L    482-5181. 
aui 

December  14,6  p.m..  Wailuku  Community 
Center,  395  Waena  Street.  Wailuk,  HI. 
Molokai 
December  15.  6  p.m..  Mitchell  Pauole 
Center.  90  Ainoa  Street,  Kaunakakai.  HI. 
Phone:  808-553-3204. 

Authority:  Pub.  L.  106-513;  16  U.S.C. 
Section  1431  et  seq. 

(Federal  Domestic  Assistance  Catalog 

Number  11.429  Marine  Sanctuary  Program) 

0.  James  Baker, 

Under  Secretary  for  Oceans  and  Atmosphere, 

National  Oceanic  and  Atmospheric 

Administration. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Call  for  Applications  for 
Representatives  to  the  Coral  Reef 
Ecosystem  Reserve  Council  for  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP).  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

summary:  On  December  4,  2000, 
President  William  Jefferson  Clinton 
signed  Executive  Order  13178 
establishing  the  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve 
(Reserve).  The  President's  Executive 
Order  requires  the  Secretary  of 
Commerce  or  his  or  her  designee 
(hereafter  "Secretary")  to  establish  a 
Coral  Reef  Ecosystem  Reserve  Council 
(Reserve  Coimcil)  to  provide  advice  and 
recommendations  on  the  development 
of  the  Reserve  Operations  Plan  and  the 
designation  and  management  of  a 
Northwestern  Hawaiian  Islands 
National  Marine  Sanctuary  by  the 


Secretary.  The  Secretary,  through  the 
National  Marine  Sanctuary  Program 
(NMSP),  is  seeking  applicants  for 
membership  on  the  Reserve  Council. 
DATES:  Completed  applications  must  be 
postmarked  no  later  than  December  29, 
2000. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Elizabeth  Moore, 
National  Marine  Sanctuary  System, 
1305  East  West  Highway,  N/0RM6, 
Room  11642,  Silver  Spring,  Maryland, 
20910,  or  online  at:  http:// 
hawaiireef .  noaa.  go  v . 

Completed  applications  should  be 
sent  to  the  same  address  as  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Moore  at  (301)  713-3125 
xl70,  or  hawaiicouncil@noaa.gov,  or 
visit  the  web  site  at:  http:// 
hawaiireef.noaa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  4,  2000,  President  William 
Jefferson  Clinton  signed  Executive 
Order  13178  establishing  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve,  pursuant  to  the 
National  Marine  Sanctuaries 
Amendments  Act  of  2000.  The  Reserve 
encompasses  an  area  of  the  marine 
waters  and  submerged  lands  of  the 
Northwestern  Hawaiian  Islands, 
extending  approximately  1200  nautical 
miles  long  and  100  nautical  miles  wide. 
The  Reserve  is  adjacent  to  and  seaward 
of  the  seaward  boundary  of  Hawaii  State 
waters  and  submerged  lands  and  the 
Midway  Atoll  National  Wildlife  Refuge, 
and  includes  the  Hawaiian  Islands 
National  Wildlife  Refuge  to  the  extent  it 
extends  beyond  Hawaii  State  waters  and 
submerged  lands.  The  Reserve  will  be 
managed  by  the  Secretary  of  Commerce 
pursuant  to  the  National  Marine 
Sanctuaries  Act  and  the  Executive 
Order.  The  Secretary  will  also  initiate 
the  process  to  designate  the  Reserve  as 
a  National  Marine  Sanctuary.  The 
management  principles  and 
implementation  strategy  and 
requirements  for  the  Reserve  are  found 
in  the  Executive  Order,  which  is  part  of 
the  application  kit  and  can  be  found  on 
the  web  site  Hsted  above. 


In  designating  the  Reserve,  President 
Clinton  directed.the  Secretary  of 
Commerce  to  establish  a  Coral  Reef 
Ecosystem  Reserve  Coimcil,  pursuant  to 
section  315  of  the  National  Marine 
Sanctuaries  Act,  to  provide  advice  and 
recommendations  on  the  development 
of  the  Reserve  Operations  Plan  and  the      V 
designation  and  management  of  a 
Northwestern  Hawaiian  Islands 
National  Marine  Sanctuary  by  the 
Secretary.  The  National  Marine 
Sanctuary  Program  (NMSP)  is  seeking 
applicants  for  the  following  seats  on  the 
Reserve  Council: 

•  Three  Native  Hawaiian 
representatives,  including  one  Native 
Hawaiian  elder,  with  experience  or 
knowledge  regarding  Native  Hawaiian 
subsistence,  cultural,  religious,  or  other 
activities  in  the  Northwestern  Hawaiian 
Islands. 

•  Three  representatives  from  the  non- 
Federal  science  community  with 
experience  specific  to  the  Northwestern 
Hawaiian  Islands  and  with  expertise  in 
at  least  one  of  the  following  areas: 

A.  Marine  mammal  science 

B.  Coral  reef  ecology. 

C.  Native  marine  flora  and  faima  of 
.  the  Hawaiian  Islands. 

D.  Oceanography. 

E.  Any  other  scientific  discipline  the 
Secretaj7  determines  to  be  appropriate. 

•  Three  representatives  from  non-    • 
governmental  wildlife/marine  life, 
environmental,  and/or  conservation 
organizations. 

•  One  representative  from  the 
commercial  fishing  industry  that 
conducts  activities  in  the  Northwestern 
Hawaiian  Islands. 

•  One  representative  from  the 
recreational  fishing  industry'  that 
conducts  activities  in  the  Northwestern 
Hawaiian  Islands. 

•  One  representative  from  the  ocean- 
related  toiurism  industry. 

•  One  representative  from  the  non- 
Federal  commvmity  with  experience  in 
education  and  outreach  regarding 
marine  conservation  issues. 

•  One  citizen-at-large  representative. 
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The  Reserve  Council  shall  also 
include  one  representative  from  the 
State  of  Hawaii  as  appointed  by  the 
Governor;  the  manager  of  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary  as  a  non-voting 
member;  and  one  representative  each,  as 
non- voting  members,  from  the 
Department  of  the  Interior,  Department 
of  State,  National  Marine  Fisheries 
Service,  Marine  Mammal  Commission, 
U.S.  Coast  Guard,  Department  of 
Defense,  National  Science  Foundation, 
and  the  Western  Pacific  Regional 
Fishery  Management  Council.  The  non- 
voting representatives  will  be  chosen  by 


the  agencies  and  other  entities, 
respectively.  The  charter  for  the  Council 
can  be  found  in  the  application  kit,  or 
on  the  web  site  listed  above. 

Applicants  are  chosen  based  upon 
their  particular  expertise  and  experience 
in  relation  to  the  seat  for  which  they  are 
applying;  community  and  professional 
affiliations;  and  philosophy  regarding 
the  conservation  and  management  of 
marine  resources.  Applicants  who  are 
chosen  as  members  should  expect  to 
serve  three-year  terms,  pursuant  to  the 
Council's  charter.  Persons  who  are 
interested  in  applying  for  membership 
on  the  Coimcil  may  obtain  an 


application  from  either  the  person  or 
website  identified  above.  Completed 
applications  must  be  sent  to  the  address 
listed  above  and  postmarked  no  later 
than  December  29,  2000. 

Authority:  16  U.S.C.  Section  1431  et  seq.; 
Pub.  L.  105-513. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 
John  Oliver, 

Chief  Financial  Officer,  National  Ocean 

Service. 

[FR  Doc.  00-31168  Filed  12-6-00;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5  and  200 
[Docket  No.  FR-4452-F-02] 
RiN  2501-AC45 

Uniform  Physical  Condition  Standards 
and  Physical  Inspection  Requirements 
for  Certain  HUD  Housing; 
Administrative  Process  for 
Assessment  of  Insured  and  Assisted 
Properties 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  rule  establishes  for 
multifamily  housing  certain 
administrative  processes  by  which  HUD 
will  notify  owners  of  HUD's  assessment 
of  the  physical  condition  of  their 
multifamily  housing;  the  owners,  under 
certain  circumstances,  will  be  provided 
an  opportxmity  to  seek  technical  review 
of  HUD's  physical  condition  assessment 
of  the  multifamily  housing;  and  HUD 
may  take  action  in  certain  cases  where 
the  housing  is  found  not  to  be  in 
compliance  with  the  physical  condition 
standards.  This  rule  follows  publication 
of  a  November  26,  1999  proposed  rule 
and  takes  into  consideration  public 
comment  received  on  the  proposed  rule. 
DATES:  Effective  Date:  January  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  multifamily 
issues  covered  by  this  rule,  contact: 
Kenneth  Hannon,  Office  of  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Room  6274,  Washington,  DC  20410; 
telephone  (202)  708-0547,  ext.  2599 
(this  is  not  a  toll-free  number). 

For  further  information  about  the 
scoring  methodology  or  the  technical 
review  process,  contact:  Wanda  Funk, 
Real  Estate  Assessment  Center, 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW,  Suite  800.  Washington,  DC.  20024; 
telephone  Technical  Assistance  Center 
at  1-888-245-4860  (this  is  a  toll-free 
number). 

For  both  offices,  persons  with  hearing 
or  speech  impairments  may  access  that 
niunber  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Uniform  Physical  Conditions 
Standards  and  Uniform  Physical 
Inspection  Protocol 

This  final  rule  follows  publication  of 
a  November  26,  1999,  proposed  rule  (65 


FR  66539)  and  builds  on  the  rule  issued 
by  HUD  on  September  1,  1998  (6a  FR 
46566).  that  established  uniform 
physical  condition  standards  for  public 
housing,  and  housing  that  is  insured 
and/ or  assisted  under  certain  HUD 
programs  (collectively.  HUD  properties). 
The  September  1,  1998,  final  rule  also 
established  a  imiform  physical 
inspection  protocol,  based  on 
computerized  software  developed  by 
HUD,  that  allows  HUD  to  determine 
compliance  with  these  standards.  The 
uniform  physical  condition  standards 
are  intended  to  ensure  that  HUD 
program  participants  carry  out  their 
legal  obligations  to  maintain  HUD 
properties  in  a  condition  that  is  decent, 
safe,  sanitary  and  in  good  repair.  The 
uniform  inspection  protocol  is  intended 
to  assure  that,  to  the  greatest  extent 
possible,  there  is  imiformity  and 
objectivity  in  the  evaluation  of  the 
physical  condition  of  HUD  properties. 

The  preamble  to  the  November  26. 
1999,  proposed  rule  provided  a  detailed 
overview  of  HUD's  proposal  for  the 
administrative  process  for  the 
assessment  of  insured  and  assisted 
housing,  and  the  basis  for  HUD's 
proposal.  The  preamble  to  this  rule  does 
not  repeat  that  information. 

n.  Significant  Changes  Made  at  This 
Final  Rule  Stage 

The  following  highlights  significant 
changes  made  to  the  proposed 
regulations  at  this  final  rule  stage. 

•  HUD  amends  §  5.705  to  remove 
paragraph  (b).  Paragraph  (b)  of  this 
section  provides  that  HUD  will  notify 
the  public  when  the  inspection  software 
for  HUD's  physical  inspection  protocols 
and  the  accompanying  guidebook  are 
issued  and  available.  This  section 
further  provides  that  HUD  will  publish 
a  notice  in  the  Federal  Register  to 
inform  the  public  when  the  software 
and  guidebook  are  available,  and  the 
notice  will  provide  30  days  within 
which  covered  entities  must  prepare  to 
conduct  inspections  in  accordance  with 
part  5.  subpart  G.  The  notice  described 
by  §  5.705  was  published  earlier  in  the 
Federal  Register.  Since  HUD  has 
published  the  notice  in  accordance  with 
§  5.705(b).  paragraph  (b)  is  no  longer 
relevant  and  is  removed  by  this  rule. 

•  HUD  amends  §  200.853.  which  lists 
the  HUD  multifamily  programs  to  which 
HUD's  physical  condition  standards  and 
physical  inspection  protocols  are 
applicable.  For  the  Section  241  Program 
(Section  241  of  the  National  Housing 
Act — Supplemental  Loans  for 
Multifamily  Projects).  HUD  clarifies  that 
Section  241  properties  are  subject  to 
inspection,  except  where  the  primary 
(first  or  senior)  loan  is  insured  or 


assisted  by  HUD  under  another  program 
listed  in  §  200.853.  Without  this 
clarification,  the  regulatory  language 
would  subject  Section  241  properties  to 
two  inspections — one  inspection  under 
the  Section  241  program,  and  one 
inspection  under  another  program 
covered  by  this  subpart. 

•  HUD  amends  §  200.855  to  add  a 
new  paragraph  (b)  to  clarify  that  for  a 
property  with  more  than  one  HUD 
insured  loan,  only  the  first  mortgage 
lender  is  required  to  conduct  the 
physical  inspection.  The  second 
mortgage  lender,  however,  must  be 
provided  a  copy  of  the  physical 
inspection  report  by  the  first  mortgage 
lender. 

•  HUD  also  amends  §  200.855  to  add 
a  new  paragraph  (c)  that  specifies  when 
the  responsible  entity  must  perform  the 
required  physical  inspection.  For 
example,  all  annual  inspections  must  be 
performed  in  the  following  calendar 
year  and  no  earlier  than  9  months  and 
no  later  than  1 5  months  from  the  date 
of  the  last  inspection.  Comparable  time 
periods  are  provided  for  inspections 
that  must  occur  every  two  years  and  < 
those  that  must  occur  every  three  years. 

This  new  paragraph  (c)  also  provides 
that  a  newly  endorsed  multifamily 
property  will  receive  its  first  physical 
inspection  no  earlier  than  21  months 
but  not  later  than  27  months  from  the 
date  of  final  endorsement,  but  in  no 
event  shall  the  inspection  be  performed 
after  the  end  of  the  calendar  year 
following  the  two  year  anniversary  date 
of  final  endorsement. 

HUD  is  aware  that  linking  the  timing 
of  the  inspection  to  the  calendar  year 
may  constrain  the  flexibility  to  schedule 
some  inspections,  but  HUD  believes  that 
coordinating  the  timing  of  the 
inspection  with  the  end  of  a  calendar 
year  is  important  to  ensuring  that 
information  required  to  be  reported  by 
the  end  of  a  calendar  year  is  reported  by 
such  deadline  and  properties  are 
scheduled  for  inspection  at  their 
appropriate  cycle. 

On  the  subject  of  when  the 
responsible  entity  must  conduct  its 
physical  inspection,  HUD  advises  in 
this  preamble  and  in  the  notice 
published  elsewhere  in  today's  edition 
of  the  Federal  Register  that  HUD  will 
complete  all  annual  inspections 
required  of  properties  covered  by  this 
part  through  December  31.  2000. 
Responsible  entities  should  begin 
preparations  for  either  one  year  and  two 
year  cycle  inspections  in  accordance 
with  this  rule. 

•  HUD  amends  §  200.857  to  provide 
for  designation  of  properties  as  either 
standard  1.  standard  2,  or  stemdard  3,  on 
the  basis  of  fixed  points,  not  percentile 


groupings  as  provided  by  the  proposed 
rule.  Properties  receiving  scores  of  90 
points  or  higher  on  a  physical 
inspection  will  be  designated  as 
standard  1 .  Properties  receiving  scores 
of  80  points  or  higher  but  less  than  90 
on  a  physical  inspection  will  be 
designated  as  standard  2.  Properties 
receiving  scores  of  less  than  80  will  be 
designated  as  standard  3.  Because  scores 
can  include  fractions  (e.g.  89.3).  a  score 
that  includes  a  fraction  below  one  half 
point  will  be  rounded  down,  and  a  score 
that  includes  a  fraction  of  one  half  point 
or  higher  will  be  rounded  up.  For 
example,  a  property  score  of  89.5  or  89.6 
will  be  rounded  to  90  and  the  property 
will  be  designated  as  standard  1 .  A 
property  score  of  89.4  will  be  rounded 
down  to  89  and  the  property  will  be 
designated  as  standard  2. 

HUD  received  considerable  comment 
on  the  method  provided  in  the  proposed 
rule  by  which  properties  are  designated 
as  standard  1,  2  or  3.  The  commenters 
opposed  designation  on  the  basis  of 
percentile  groupings  and  recommended 
that  designation  be  made  on  the  basis  of 
fixed  points.  HUD  agreed  with  the 
recommendations  of  the  corrunenters 
and  has  made  this  change  at  this  final 
rule  stage.  HUD  recognizes  that  fixed 
points  provide  a  clear  standard, 
understandable  by  those  being  rated  at 
the  time  they  are  rated.  HUD  also 
recognizes  that  fixed  point  scores 
provide  additional  incentive  for 
improvement  since  with  a  fixed  score, 
owners  know  that  improvement  to  a  cut 
point  will  result  in  a  less  burdensome 
inspection  schedule.  HUD  welcomes 
any  additional  comments  on  the  change 
from  a  percentile  approach  to  a  fixed 
point  approach  in  die  designation  of 
properties  as  standard  1,  2,  or  3,  and 
may  make  adjustments  on  the  basis  of 
comments  received. 

•  HUD  amends  paragraph  (a)  of 

§  200.857  to  remove  reference  to  REAC's 
baseline  physical  inspection  of 
properties.  The  baseline  review  has 
been  completed. 

•  HUD  amends  paragraph  (c)  of 

§  200.857  to  clarify  that  the  72  hours  to 
report  correction  of  exigent  health  and 
safety  violations  refers  to  3  business 
days  from  the  date  of  the  physical 
inspection. 

•  HUD  amends  paragraph  (d)(4)  of 
§  200.857  to  revise  the  definition  of 
"significant  improvement"  to  mean  the 
correction  of  a  material  error,  asserted 
by  the  owner,  which  causes  the  score  for 
the  owner's  property  to  cross  an 
administratively  significant  threshold 
(for  example,  the  property  would  be 
redesignated  from  standard  3 
performing  to  standard  2  performing  or 
from  standard  2  performing  to  standard 


1  performing),  or  result  in  an  increase 
of  10  points  or  more  (new  language  is 
highlighted). 

•  HUD  amends  paragraph  (e)  of 

§  200.857  to  provide  that  if  an  owner 
requests  an  adjustment  of  the  physical 
condition  score  based  on  considerations 
other  than  those  for  technical  review 
after  the  physical  inspection  report  has 
been  submitted  to  the  ovvrner  (either 
electronically  through  the  internet  or  by 
mail),  the  owner  must  make  a  request 
for  adjustment  to  REAC  within  45  days 
following  submission  of  the  report  to 
the  owner  by  REAC.  HUD  may,  but  is 
not  required  to  consider  requests  made 
after  that  period.  However,  since  the 
items  that  may  be  requested  as  a  basis 
for  score  adjustment  are  unique  and  not 
subject  to  addition  and  change  from 
period  to  period,  owners  are  strongly 
encouraged  to  request  database 
corrections  prior  to  inspections.  In  this 
way,  the  inspection  results  can  fully 
consider  approved  corrections, 
eliminating  score  deductions  for 
approved  database  corrections  and  the 
need  for  post  report  adjustments.  HUD 
also  amends  this  paragraph  to  provide 
that  requests  for  database  adjustments 
are  to  be  directed  to  REAC.  The 
proposed  rule  provided  for  requests  to 
be  submitted  to  the  applicable  HUD 
Field  Office.  Since  REAC,  however,  is 
the  point  of  contact  for  requests  for 
technical  review,  HUD  determined  that 
REAC  is  also  the  appropriate  point  of 
contact  for  requests  for  database 
adjustments. 

•  HUD  adds  a  new  paragraph  (f)  to 
§  200.857  to  clarify  when  an  owner's 
physical  condition  score  becomes  final. 
This  new  paragraph  also  notes  that  final 
physical  condition  scores  will  be  made 
public  by  HUD,  and  the  owner  must 
make  its  physical  inspection 
information  (the  physical  inspection 
report,  scores)  available  to  residents  to 
review  upon  request  during  business 
hours.  Paragraph  (f),  (g)  and  (h)  in  the 
proposed  rule  are  redesignated  (h),  (i) 
and  (j),  respectively. 

•  HUD  adds  a  new  paragraph  (g)  to 
§  200.857  to  require  an  owner  to  notify 
its  residents  of  upcoming  physical 
inspections  of  the  owner's  property  and 
to  clarify  the  documents  related  to  the 
physical  condition  scoring  process  that 
the  owner  must  make  available  to  its 
residents  and  when  these  documents 
must  be  made  available.  HUD  also 
welcomes  any  additional  comments  on 
new  paragraph  (g). 

•  HUD  amends  newly  designated 
paragraph  (h)  of  §  200.857  to  provide 
that  a  multifamily  property  that  receives 
a  score  of  30  points  or  less  on  its 
physical  condition  inspection  will  be 


referred  to  HUD's  Departmental 
Enforcement  Center  for  evaluation. 

In  addition  to  these  changes,  HUD  has 
made  certain  editorial  and  technical 
changes  throughout  the  rule  for  the 
purposes  of  clarity. 

m.  Discussion  of  Public  Comments 

At  the  close  of  the  public  conmient 
period  on  the  November  26,  1999, 
proposed  rule,  HUD  received  53  public 
comments.  The  commenters  included 
residents,  resident  organizations  and 
resident  advocates,  two  housing 
authorities,  nonprofit  bousing  providers 
and  housing  industry  organizations  and 
associations. 

In  the  discussion  of  pubUc  comments 
that  follows,  the  heading  "Comment" 
states  the  issue,  opinion, 
recommendation  or  question  raised  by 
the  commenter  or  commenters,  and  the 
heading  "Response"  presents  HUD's 
response  to  the  issue,  question  or 
recommendation  raised  by  the 
commenters. 

Resident  Involvement  in  the  Physical 
Inspection  Process 

Many  of  the  resident  commenters  on 
the  rule  stated  that  the  rule  should 
provide  for  more  resident  involvement 
in  the  physical  inspection  process.  The 
comments  on  resident  involvement  are 
as  follows. 

Comment.  The  proposed  rule  omits 
almost  completely  resident  involvement 
in  the  physical  inspection  process.  The 
rule  should  provide  for  resident 
involvement  in  the  physical  inspection 
process  and  specifically,  provide  for 
residents  to  be  notified  of  the  physical 
inspection  results,  as  well  as  be 
provided  with  copies  of  the  inspection 
report,  any  related  docimients,  any 
owner  appeals,  and  compliance  plans. 
The  rule  also  should  provide  for  the 
issuance  of  quality  control  reports  that 
include  the  input  of  residents.  These 
recommended  provisions  should  be 
placed  in  a  new  regulatory  section  that 
will  address  how  residents  will 
participate  in  the  physical  inspection 
process. 

Response.  HUD  recognizes  the 
importance  of  involving  residents  in  the 
physical  inspection  process  to  ensure 
that  their  housing  is  decent,  safe, 
sanitary  and  in  good  repafr.  HUD 
declines,  however,  to  adopt  the 
suggestion  that  the  rule  require  resident 
involvement  in  the  physical  inspection 
of  the  housing  as  reconunended  by  the 
commenters.  HUD  has  had  many 
discussions  with  resident  groups  on  this 
topic  and  has  explained  that  the 
inspection  process  itself  does  not  lend 
itself  to  conversational  input.  Instead. 
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the  process  relies  on  objective 
observation. 

To  ensure  that  there  is  sufficient 
opportunity  for  the  residents  to 
participate  in  seeing  that  all  necessary 
repairs  are  made  in  a  timely,  efficient 
and  comprehensive  manner,  HUD  is 
making  several  changes  to  the  rule  at 
this  final  rule  stage.  As  noted  earlier  in 
this  preamble,  HUD  is  requiring  owners 
to  notify  their  residents  of  upcoming 
physical  inspections  of  their  units  and 
the  housing  development,  generally. 
HUD  is  also  requiring  owners  to  make 
the  physical  inspection  information  (the 
physical  inspection  report,  scores) 
available  to  residents  to  review  upon 
request  during  regular  business  hours. 
With  respect  to  the  residts  of  a 
property's  physical  condition,  HUD  will 
make  public  the  results  of  the  physical 
inspection  scores  of  the  properties 
similar  to  the  manner  in  which  HUD 
makes  public  the  results  of  physical 
inspection  scores  of  public  housing 
under  the  Public  Housing  Assessment 
System. 

Comment.  Residents  should  have  the 
same  right  of  appeal  of  physical 
inspection  scores  that  is  provided  to 
owners.  Residents  should  have  the  right 
to  appeal  any  and  all  aspects  of  the 
physical  inspection  finding,  and  appeals 
shoxdd  not  be  limited  to  material  errors. 

Response.  The  responsibility  for  the 
physical  condition  of  the  property  rests 
with  the  owner.  It  is  the  owner's 
responsibility  to  review  the  physical 
inspection  report,  and  to  submit 
information  clearly  describing  the  errors 
and  omissions  that  have  a  significant 
impact  on  the  physical  inspection  score 
in  accordance  with  the  conditions  and 
requirements  of  the  rule.  However,  as 
discussed  earlier  in  this  preamble,  HUD 
has  added  a  new  paragraph  at  this  final 
rule  stage  that  requires  owners  to  notify 
residents  of  upcoming  physical 
inspections  of  the  properties  and  to 
make  documents  related  to  the  physical 
inspection  available  to  the  residents, 
and  that  also  invites  residents  to  submit 
comments  directly  to  HUD  on  the 
condition  of  the  housing  in  which  they 
reside. 

Comment.  A  resident  representative 
should  be  present  for  the  on-site 
physical  inspections. 

Response.  HUD  declines  to  impose 
this  requirement  in  its  rule.  The  intent 
of  the  physical  inspection  process  is  to 
limit  the  inconvenience  to  the  owner 
and  the  residents  of  the  property  being 
inspected.  HUD  believes  that  increasing 
the  number  of  participants  in  the 
physical  inspection  process  could  slow 
down  the  inspection  (thereby  increasing 
inconvenience)  and  also  jeopardize  the 
objectivity  of  the  inspection  process. 


Comment.  The  rule  should  provide 
for  residents,  rather  than  owners  and 
managers,  to  verify  that  any  exigent 
health  and  safety  violations  have  been 
corrected  by  the  managers  and  owners. 

Response.  Again,  the  physical 
condition  of  the  property  is  the  owner's 
responsibility  and  correction  of  exigent 
health  and  safety  violations  (as  well  as 
other  deficiencies)  is  the  owner's 
responsibility,  as  is  the  verification  that 
these  violations  have  been  corrected. 
The  sanctions  can  be  severe  if  an  owner 
falsely  certifies  exigent  health  and  safety 
violations  have  been  corrected. 

Comment.  The  rule  should  provide 
that  the  property  inspector  is  required  to 
meet  with  the  residents  of  the  property. 
The  nde  also  should  provide  that  the 
inspectors  are  to  leave  a  resident  a 
notice  if  a  unit  was  inspected  and  no 
one  was  at  home. 

Response.  HUD  declines  to  adopt 
these  suggestions.  The  duties  of  the 
inspector  are  limited  to  conducting  the 
physical  inspection  of  the  property. 
Notification  to  absent  residents  is  the 
owner's  responsibility.  This  is  one 
reason  an  owner's  representative  is 
required  to  accompany  the  inspector. 

HUD  notes  that  several  resident 
commenters  made  suggestions  about 
how  a  resident  survey  should  be 
conducted.  Although  resident  surveys 
were  part  of  the  rulemaking  for  HUD's 
Public  Housing  Assessment  System 
(PHAS)  regulations,  they  are  not  part  of 
this  rulemaking,  but  HUD  is  further 
considering  this  issue. 

Physical  Inspection  Coverage 

Comment.  HUD's  physical  inspection 
software  should  address  tenant 
malfeasance  or  nonfeasance  and  the 
owner  should  not  be  penalized  for 
tenant  noncompliance.  The  physical 
inspection  needs  to  be  limited  to 
habitability  issues,  not  tenant 
housekeeping/tenant  caused  conditions, 
imless  these  conditions  are  a  direct 
threat  to  structural  soundness  or  a  safety 
issue. 

Response.  HUD's  physical  inspection 
system  is  objective  and  does  not 
distinguish  between  those  defects  that 
are  the  fault  of  a  resident  and  those  that 
are  the  fault  of  the  owner.  The  physical 
inspection  system  is  simply  a  tool  for 
observing  and  tiansmitting  data 
regarding  the  physical  condition  of  the 
property  at  the  time  of  the  inspection. 
An  owner  of  HUD  assisted  or  insured 
housing  is  contractually  responsible  for 
maintaining  the  physical  condition  of 
the  property.  HUD  anticipates  that 
owners  of  such  assisted  or  insured 
rental  properties,  like  all  landlords,  will 
rely  on  lease  provisions  regarding  the 
resident  maintenance  or. destruction  of 


the  units,  and  HUD  encourages  owner  to 
do  so  in  compliance  with  the  physical 
condition  standards.  Good  property 
management,  which  includes  regular 
housekeeping  and  preventative 
maintenance  inspections  through  the 
year,  coupled  with  strict  lease 
enforcement  will  result  in  well- 
maintjiined  housing  that  meets  the 
standard. 

Comment.  The  nde  should  view  as 
health  and  safety  issues  the  basic 
accessibility  design  features  which  are 
required  in  federally  funded  housing 
units  to  assiu-e  all  people  can  safely 
utilize  the  dwellings.  Proper  and 
required  accessible  design  features 
contribute  to  the  overall  well  being, 
both  physically  and  financially  of  the 
housing.  The  rule  also  should  clarify 
that  deficiencies  with  any  physical 
accessibility  features  of  the  units  (or  the 
housing,  generally,  will  be  classified  as 
Exigent  Health  and  Safety  Deficiencies 
and  shall  require  resolution. 

Response.  Housing  design,  including 
accessibiUty  design,  is  not  a  feature  of 
HUD's  Uniform  Physical  Condition 
Standards.  HUD's  Uniform  Physical 
Condition  Standards  focus  on  whether 
the  housing  is  habitable,  is  decent,  safe, 
sanitary  and  in  good  repair.  HUD's 
Office  of  Fair  Housing  and  Equal 
Opportunity  is  charged  with 
determining  compliance  with 
accessibility  requirements  under  the 
Fair  Housing  Act  or  Section  504  of  the 
Rehabilitation  Act  of  1973  where  . 
complaints  of  violation  of  these 
statutory  requirements  have  been 
alleged.  (This  office,  however,  is  not 
responsible  for  ongoing  inspections  of 
maintenance  of  accessibility  features  in 
a  unit  or  building.)  To  assist  HUD's 
Office  of  Fair  Housing  and  Equal 
Opportiuiity  in  its  task,  the  inspection 
collects  specific  information  related  to 
general  accessibility.  This  information  is 
provided  to  the  Office  of  Fair  Housing 
and  Equal  Opportimity  in  the  event 
such  information  reveals  a  absence  of 
accessible  features  where  these  features 
should  exist. 

Ranking  and  Thresholds  for  Designation 

The  overwhelming  majority  of 
commenters  who  commented  on  the 
proposed  performance  designations  (i.e.. 
Standard  1.  Standard  2,  Standard  3), 
which  were  based  on  percentile 
groupings,  were  opposed  to  the 
percentage  groupings  and  requested  that 
perfonnance  categorizations  be  based  on 
fixed  scores.  The  comments  on  this 
issue  included  the  following. 

Comments.  The  ranking  classification 
in  the  proposed  rule  fails  to  provide 
guidance  as  to  the  numeric  cut-off  for 
each  performance  designation  [i.e., 
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standard  1,  standard  2,  standard  3.).  The 
rule  should  only  use  numeric 
classifications. 

The  issuance  of  grades  by  cxirving 
results  will  not  work.  The  niuneric 
scoring  has  in  fact  become  the  standard 
in  the  past  1 V2  years  and  should  not  be 
changed.  A  ciu^^ed  ranking  is  at  odds 
with  the  possibility  of  a  meaningful 
appeal. 

HUD  needs  to  explain  the  rationale  in 
holding  public  housing  to  an  absolute 
standard  (under  PHAS)  and  private 
HUD  assisted  housing  to  a  relative 
standard  based  on  an  absolute  grade. 

HUD  should  not  use  percentages,  but 
set  a  score  to  objectively  rank  properties 
and  then  conduct  aimual  inspection 
only  for  the  marginal  properties  in  the 
bottom  17%  or  so. 

With  baseline  results  completed,  to 
distinguish  between  properties  that  all 
are  deemed  to  be  satisfactory  based  on 
the  percentages  in  the  proposed  rule  is 
arbitrary  and  it  increases  lender 
inspection  costs  with  no  apparent 
benefit. 

An  absolute  score  is  preferable  to  the 
standards  in  the  proposed  rule. 

Response.  As  noted  earlier  in  this 
preamble,  this  final  rule  sets  the 
numeric  standards  for  all  three 
categories.  As  noted  earlier  in  this 
preamble,  HUD  recognizes  the  need  by 
owners  for  a  clear  standard, 
understandable  by  those  being  rated  at 
the  time  they  are  rated,  and  fixed  points 
provide  this  standard.  HUD  recognizes 
that  the  percentile  approach  was 
obscure  in  this  regard. 

Comment.  The  rule  did  not  advise 
how  HUD  will  make  known  the  niuneric 
thresholds  for  the  three  tiers  and  how 
often  the  thresholds  will  be  evaluated. 
If  numerical  thresholds  are  to  be  applied 
based  on  national  numerical  thresholds 
or  will  regions  have  their  own  discrete 
numerical  assignments  on  the 
administrative  significant  thresholds. 

Response.  All  thresholds  will  be 
national.  Any  changes  to  the  thresholds 
will  be  made  ordy  as  needed  to  maintain 
the  health  of  HUD's  portfolio,  and  HUD 
wall  provide  appropriate  notification  of 
any  changes  to  the  nimierical 
thresholds. 

Frequency  of  Inspection  and  Post- 
Inspection  Processes 

Comment.  Physical  inspections  of 
properties  should  be  mandatory  when 
requested  by  10%  or  more  of  the 
residents  of  a  property,  or  when 
requested  by  a  resident  organization  that 
meets  HUD's  standards. 

Response.  HUD  dechnes  to  adopt  this 
suggestion  as  a  regidatory  requirement. 
If  there  are  concerns  by  residents  of  the 
property  in  which  they  reside,  they  are 


encouraged  to  contact  their  local  HUD 
Field  Office  and  relay  these  concerns, 
and  HUD  will  make  the  appropriate 
inquiries  to  follow-up  on  these 
concerns. 

Comment.  The  frequency  of 
inspections  should  be  determined  by 
the  property's  score  on  the  100  point 
scale,  rather  than  its  score  relative  to 
other  properties.  It  is  the  condition  of 
the  building  that  is  of  concern  and  it  is 
ordy  the  building's  condition  that  is 
within  the  owner's  power  to  control — 
not  the  score  relative  to  other  projects. 

Response.  As  noted  earlier  in  this 
matter,  the  rule  has  been  revised  to 
provide  for  fixed  point  scores  and  the 
frequency  of  inspections  is  based  on 
these  fixed  point  scores. 

Verification  That  Repairs  Have  Been 
Made 

Comment.  Owners  should  not  be 
allowed  to  self-certify  that  repairs  have 
been  made.  This  self-certification  is  at 
odds  with  HUD's  emphasis  on  strict, 
objective,  and  professional  inspections. 
When  an  inspector  finds  violations, 
management  is  not  concerned  about 
correction  of  these  violations  because  no 
one  comes  back  for  two  or  three  years, 
and  when  HUD  returns,  it  is  a  different 
inspector  who  does  not  review  the 
previous  report.  The  nde  should  require 
reinspections  by  the  same  inspector  to 
confirm  that  repairs  have  been  made. 

Response.  HUD  does  not  agree  that  it 
is  practical  or  necessary  to  require  that 
subsequent  inspections  be  conducted  by 
the  same  person,  year  after  year.  HUD 
and  mortgagees  will  generally  use 
contract  inspectors,  and  it  is  not 
unusual  for  contractors  or  personnel 
employed  by  contractors  to  change  from 
year  to  year.  In  addition,  the  design  of 
HUD's  physical  inspection  system 
focuses  on  an  inspection  of  the  property 
that  will  produce  objective,  consistent 
results.  Therefore,  the  person  who 
imdertakes  the  inspection,  provided  the 
person  is  trained  and  certified  to  use 
HUD's  inspection  system,  is  not  a 
determining  factor  in  the  outcome  of  the 
inspection.  Additionally,  those 
properties  for  which  there  are  serious 
physical  concerns  are  inspected 
annually,  not  every  two  or  three  years 
as  the  comment  suggests.  Given  how  the 
inspection  process  is  conducted,  the 
certification  required  of  owners  is  not  at 
odds  with  HUD's  inspection  system. 
The  owners'  certification  that  repairs 
have  been  completed  is  part  of  an 
ongoing  monitoring  plan  which  will 
assist  HUD  in  determining  if  conditions 
have  improved. 

Comment.  HUD  should  take  strong 
action  against  owners  with  seriously 
substandard  buildings — ^that  is  the 


owrners  who  fail  to  comply  with  the 
physical  condition  standards.  The 
owner's  properties  should  be  transferred 
to  a  non-profit  or  to  resident  owners 
who  will  maintain  the  properties  as 
decent,  safe  and  affordable  housing. 

Response.  HUD  has  no  authority  to 
require  the  transfer  of  owners' 
properties  that  have  been  found 
substandard,  to  a  non-profit 
organization  or  residents  or  resident 
organization  but,  if  these  organizations 
have  the  resouirces  to  correct  the 
problems,  they  may  be  eligible 
pmt:hasers  of  the  properties.  The  rule, 
however,  provides  for  the  full  range  of 
enforcement  actions  available  to  HUD  to 
initiate  against  owners  who  refuse  or 
fail  to  comply  with  HUD's  physical 
condition  standards. 

Comment.  With  respect  to 
administrative  review  of  properties  and 
enforcement  actions,  the  rule  should 
provide  that  reinspection  of  properties 
is  mandatory  where  there  is  a 
Departmental  Enforcement  Center  (DEC) 
-Compliance  Plan  in  place. 

Response.  HUD  declines  to  adopt  this 
recommendation  as  a  regidatory 
requirement,  but  HUD  notes  that  the 
DEC  has  the  option  to  take  this  action 
imder  the  rule.  Properties  under 
evaluation  by  the  DEC  as  a  result  of 
physical  condition  deficiencies  would 
be  reinspected  annually. 

Properties  Covered  by  the  Rule 

Comment.  Niu-sing  homes, 
intermediate  care  faciUties,  assisted 
living  facilities,  and  board  and  care 
homes  should  be  excluded  from  the 
rule's  coverage. 

Response.  HUD  requires  inspection  of 
these  properties  to  determine  if  Federal 
Housing  Administration  (FHA)  funds 
are  at  risk  and  if  the  physical  condition 
meets  the  needs  of  the  resident 
population.  Since  these  properties  are 
insured  or  HUD-held,  a  physical 
inspection  is  appropriate. 

Comment.  Reference  to  coverage  of 
Section  241  of  the  National  Housing  Act 
(NHA)  projects  (Supplemental  Loans  for 
Midtifamily  Projects)  in  the  rule  should 
be  modified  to  provide  that  these 
projects  are  to  be  inspected  except 
where  the  underlying  mortgage  is 
insiu^d  or  assisted  by  HUD  under  a 
program  covered  in  this  part.  Without 
this  qualification,  there  may  be 
duplication  of  inspection. 

Response.  As  noted  earlier  in  the 
preamble  (see  Section  D),  HUD  has 
made  this  clarification  in  this  final  rule. 

Conwient.  The  proposed  rule  does  not 
address  new  construction  properties. 
New  properties  in  conformance  with 
HUD's  final  cost  certification  shoiUd  be 
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given  a  3  year  waiver  before  inspection 
be«ns. 

Response.  As  discussed  earlier  in  tbis 
preamble  (under  Section  II),  the  final 
rule  addresses  newly  endorsed 
properties  and  provides  for  a  physical 
inspection  to  be  conducted  within 
approximately  two  years  from  final 
endorsement. 

The  Training  and  Qualifications  of  the 
Physical  Inspectors 

Comment.  The  training  provided  to 
inspectors  is  still  not  sufficient  to 
ensure  proper  application  of  the 
physical  condition  standards 
consistently  between  properties.  While 
HUD's  physical  condition  and 
inspection  system  is  clearly  more 
objective  in  its  design,  it  is  still  subject 
to  wide  variations  in  its  implementation 
which  is  attributable,  in  part,  to 
minimally  trained  inspectors  looking  at 
similar  conditions  and  reporting  them 
with  varying  degrees  of  severity.  HUD 
should  implement  a  uniform  method  of 
training  and  certification. 

Response.  The  training  of  inspectors 
who  are  certified  in  the  use  of  the  HUD 
inspection  protocol  is  standardized.  To 
ensure  appropriate  and  adequate 
training  of  inspectors,  HUD  sought 
experts  in  the  field  who  would  take  the 
lead  in  actually  presenting  the  materials 
developed  by  HUD  and  training  the 
inspectors.  In  addition  to  selecting 
experts  in  the  field  to  perform  the 
training,  every  inspector  candidate  must 
meet  the  minimum  qualification 
requirements  determined  by  HUD.  The 
inspector  candidates  also  must  take  the 
required  course  and  then  take  and  pass 
a  test.  HUD  monitors  and  controls  all 
aspects  of  this  training  process  through 
REAC. 

Since  the  inspection  under  HUD's 
new  standards  and  physical  condition 
protocols  began  in  approximately 
October  1998,  the  initial  start-up 
involved  some  refining  as  one  would 
expect  given  the  size  and  magnitude  of 
the  portfolio  to  be  inspected.  In  certain 
cases,  problems  were  encountered  and 
HUD  responded  to  these  problems.  HUD 
believes  that  the  process  overall, 
however,  is  now  running  smoothly. 
HUD  is  striving  to  consteintly  improve 
and  refine  the  process  and  will  continue 
to  do  so  in  the  future.  In  this  regard, 
HUD  also  provides  for  periodic 
retraining  of  the  inspectors,  to  ensure 
that  the  inspectors  are  up-to-date  and 
familiar  with  any  changes  made  to  the 
physical  condition  protocol  and 
software. 

HUD  acknowledges  that  even  with 
qualification  and  training  requirements 
imposed  on  inspectors,  some  inspectors, 
as  is  the  case  in  any  profession,  perform 


better  than  others.  REAC  monitors  the 
inspectors,  and  HUD  invites  owners  that 
have  concerns  about  an  inspector's 
ability  to  contact  REAC  through  its 
Technical  Assistance  Center  (1-888- 
245-4860). 

Comment.  Inspectors  need  to  have 
knowledge  of  local  building  and  fire 
codes  in  order  to  conduct  an  accurate 
and  informed  inspection. 

Response.  HUD  disagrees  with  this 
suggestion.  HUD's  physical  inspection 
protocol  have  some  basis  in  a  national 
codes  (e.g.,  fire  safety)  but  there  is  too 
much  variation  among  local  and  state 
codes  to  make  the  use  of  local  code  an 
efficient  and  effective  alternative  to 
HUD's  physical  inspection  protocols. 
Additionally,  the  responsibility  of  HUD 
contract  inspectors  is  to  determine 
whether  HUD  assisted  and  assured 
housing  meets  HUD's  Uniform  Physical 
Condition  Standards,  not  to  ensure 
enforcement  of  local  building  codes. 

It  is  the  responsibility  of  the  owner  to 
be  cognizant  of  and  abide  by  all  local 
codes.  HUD  notes,  however,  that  there 
are  allowances  built  into  HUD's 
physical  inspection  protocols,  as  noted 
in  the  November  26,  1999  proposed 
rule,  that  provide  for  an  owner  to  notify 
HUD  of  significant  conflicts  between 
HUD's  Uniform  Physical  Condition 
Standards  and  local  code  requirements 
or  other  local  requirements  applicable  to 
the  property. 

Comment.  HUD  requires  the  use  of 
qualified  and  trained  inspectors  but 
gives  no  information  on  this  process  so 
that  a  lender's  inspector  can  benefit 
from  this  training  and  meet  HUD's 
qualifications. 

Response.  The  response  to  an  earlier 
comment  described  the  requirements 
that  individuals  must  meet  to  become 
HUD  contract  inspectors.  Persons  and 
firms  that  are  required  to  comply  with 
HUD's  Uniform  Physical  Condition 
Standards  may  seek  to  have  their  own 
employees  trained  and  certified.  The 
common  element  is  that  the  party  that 
actually  performs  an  inspection  (to 
conform  with  HUD  requirements)  must 
complete  and  pass  HUD's  qualification 
training  and  testing  for  property 
inspectors.  Each  successful  candidate 
will  be  issued  identification  from  REAC 
as  evidence  that  the  candidate  has  met 
all  requirements.  It  is  important  to  note 
that  parties  that  wish  to  better 
understand  the  REAC  protocol,  may 
participate  in  REAC  monitored  training. 
However,  only  inspectors  who  are 
working  for  HUD  contractors, 
multifamily  lenders  or  who  perform 
inspections  under  independent  third 
party  contracts  will  be  issued  final 
identification.  The  information  about 
how  to  become  a  HUD  contract 


inspector  is  (and  has  been)  available 
from  REAC's  Internet  site  at  http:// 
www.hud.gov/reac.  Additionally, 
interested  parties  are  welcome  to  call 
REAC's  Technical  Assistance  Center  at 
1-888-245-4860. 

Simplifying  and  Improving  the  Scoring 
Process 

Comment.  The  rule  should  provide  a 
simpler  and  abbreviated  physical 
inspection  protocol  for  smaller 
properties  where  property  facilities  are 
less  complicated  and  the  loan  balance  is 
small.  Smaller  loan  balances  mean 
lenders  have  less  money  for  inspections. 
These  properties  do  not  have  need  for 
a  complicated,  multi-tiered  inspection 
on  amenities  and  facilities  that  do  not 
exist.  For  smaller  properties, 
inspections  should  not  be  more  than 
every  two  years. 

Response.  HUD  is  charged  with 
assuring  all  housing  is  decent,  safe, 
sanitary  and  in  good  repair,  not  just 
larger  properties  or  properties  with  large 
loan  balances.  HUD's  physical 
inspection  protocols  are  structured  in  a 
manner  to  adjust  for  size  and  properties 
that  have  amenities  and  facilities  and 
those  that  do  not.  Additionally,  HUD's 
rule  provides  for  cost  savings  through 
less  frequent  inspections  for  properties 
that  are  well-maintained.  HUD's 
obligation  to  ensure  that  its  assisted  and 
insm-ed  housing  is  decent,  safe,  sanitary 
and  in  good  repair  does  not  permit  HUD 
to  exempt  a  property  from  an  annual 
inspection,  simply  because  the  property 
is  a  small  property. 

Comment.  The  physical  inspection 
process  would  be  improved  if  HUD 
requires  the  inspector  to  clearly 
commimicate  each  observable 
deficiency  and  ensures  that  a  detailed 
written  report  of  deficiencies  is  left  with 
the  owner. 

Response.  HUD  agrees  with  this 
comment  and  all  inspectors  have  been 
trained  to  communicate  the  defects  that 
the  inspector  records  to  the  owner's 
representative  during  the  inspection. 
While  HUD  acknowledges  that  the 
owner's  representative  may  have 
differing  views  regarding  the  deficiency 
definitions  and  may  express  those  views 
to  the  inspector,  the  inspectors  are 
trained  not  to  engage  in  a  discussion  of 
the  merits  of  the  deficiency  definitions. 
Inspectors  have  no  authority  or 
discretion  to  alter  the  definitions  of 
deficiencies  or  the  severity  level 
assigned.  Inspectors  must  record  the 
deficiencies  in  accordance  with  the 
inspection  protocol.  At  this  time, 
technology  that  would  allow  HUD  to 
leave  a  copy  of  the  inspection  report 
immediately  following  the  inspection 
remains  too  expensive.  Therefore,  a 


copy  is  provided  to  the  owner  within  a 
few  days  of  the  inspection. 

Comment.  HUD's  inspection  report 
should  show  the  score  of  each 
observable  deficiency. 

Response.  HUD  has  revised  the 
inspection  report  to  show  the  points 
deducted  for  each  observed  deficiency. 

Comment.  HUD's  physical  inspection 
protocol  should  take  into  consideration 
minor  routine  repairs  in  assessment. 
The  weighting  that  minor  repairs 
receive  can  be  as  much  as  deferred 
maintenance  or  major  repairs. 
Therefore,  the  inspection  protocol 
software  should  provide  a  category  of 
noted,  routine  repairs  without  a  point 
loss  and  should  note  the  difference 
between  minor,  routine  repairs  and 
deferred  maintenance  of  capitd  needs, 
and  showing  the  scoring  effect  should 
clarify  this. 

Response.  HUD's  protocol  already 
takes  into  consideration  minor  defects 
and  repair  requirements  by  way  of  the 
scoring  process.  The  inspection 
summary  report  notes  the  difference  on 
a  summary  basis  between  routine 
repairs  and  capital  needs. 

Comment.  The  rule  should  define  the 
meaning  and  application  of  "health  and 
safety."  It  is  unclear  what  HUD  means 
when  it  refers  to  health  and  safety  or 
how  health  and  safety  is  scored. 
Clarification  is  important  because 
failure  to  correct  such  a  deficiency 
could  result  in  demotion  from  standard 
1  or  standard  2  to  standard  3. 

Response.  Health  and  safety  concerns 
are  clarified  in  24  CFR  5.703(f),  which 
this  rule  cross-references.  Exigent  health 
and  safety  deficiencies  are  a  distinct 
subset  of  health  and  safety  standards 
and  are  considered  a  risk  to  life.  A 
standard  1  property  for  which  extreme 
hazardous  conditions  are  not  corrected 
would  be  subject  to  further  inspection 
and  may  change  designation  as  a  result 
of  that  reinspection. 

Appeal,  Technical  Review,  Rurden  of 
Documentation  and  Reinspection 

Comment.  It  is  unrealistic  to  require 
owners  to  use  the  "Items,  Weights  and 
Criticality"  document  to  make  the 
determination,  within  15  days,  that  an 
error  has  occvured  that  if  corrected 
would  result  in  a  significant 
improvement  in  the  scoring  process. 
The  scoring  process  is  very  intricate  and 
compUcated  and  point  values  change 
dramatically  depending  on  elements  at 
each  specific  property. 

Response.  To  address  this  concern, 
HUD  has  revised  the  inspection 
summary  reports  so  that  they  will  show 
the  point  vjdue  for  each  cited 
deficiency. 


Comment.  The  requirement  in 
§  200.857(c)  to  report  to  HUD  within  72 
hours  of  the  inspection  that  exigent 
health  and  safety  items  have  been 
mitigated  is  neither  practical  nor 
reasonable.  HUD  should  allow  a 
response  of  10  working  days.  The  rule 
should  clarify  that  the  72  hour  limit  in 
§  200.857(c)  means  3  business  days. 

Response.  The  final  rule  makes  the 
clarification  that  72  hours  refers  to  3 
business  days  from  the  date  of  the 
physical  inspection,  the  date  the  owner 
receives  the  notice  of  exigent  health  and 
safety  deficiencies.  HUD,  however, 
declines  to  extend  this  period  beyond  3 
business  days.  This  time  period  mirrors 
the  critical  need  for  the  owner  to  repair 
or  mitigate  the  most  serious  health  and 
safety  conditions  immediately. 

Comment.  The  15  day  time  period  for 
response  and  appeals  is  unrealistic. 
HUD  should  allow  at  least  30  days.  The 
time  to  evaluate  the  complex  score  and 
report  is  the  same  in  order  to  prepare  a 
detailed  and  adequate  response  and 
appeal.  HUD  should  provide  owners 
with  a  reasonable  time  to  challenge 
inspection  results  because  they  have  the 
burden  of  proof  and  must  provide 
substantial  evidence. 

Response.  HUD  declines  to  expand 
the  response  time.  HUD  believes  15 
days  is  sufficient  time  to  prepare  a 
response  and  submit  a  request  for 
technical  review.  As  noted  earlier,  HUD 
requires  inspectors  to  point  out  defects 
as  they  are  observed  on  the  day  of  the 
inspection  to  the  owner's  representative. 
The  score  impact  of  every  item  observed 
is  known  at  the  time  the  inspection 
report  is  issued  to  the  owner. 

Comment.  Because  the  rule  relies  on 
owner  responses  in  prescribed  time 
periods  following  HUD's  notification, 
the  rule  should  state  that  time  periods 
begin  after  the  owner  receives  notice 
from  HUD.  HUD  correspondence  is 
received/postmarked  considerably  later 
than  it  is  dated. 

Response.  To  avoid  delays  between 
submission  of  the  report  to  the  owner 
and  the  owner's  response  to  HUD,  HUD 
is  planning  to  have  all  inspection 
reports  available  to  the  owners  through 
the  Internet.  For  those  owners  without 
Internet  capability,  HUD  will  consider 
mailing  the  results.  However,  HUD 
allows,  as  an  allowable  project  expense, 
the  reasonable  cost  of  an  internet  service 
provider  so  that  over  time  we  expect 
that  virtually  all  properties  will  have 
access  either  on  site,  through  the  agent's 
off  site  office  or  a  sharing  arrangement 
with  other  providers. 

Comment.  HUD  should  revise 
communications  with  owners  in  a  way 
that  the  final  report  presents  a  more 
realistic  pictiu-e  on  the  property.  The 


current  report  focuses  on  what  is  wrong 
and  when  it  is  read  in  a  vacuum, 
regardless  of  the  property's  score,  the 
report  presents  an  out-of-line  picture. 

Response.  The  report  shows  the 
potential  score  of  all  inspectable  items, 
not  just  those  items  identified  as 
deficiencies.  HUD  believes  that  the 
report  which  now  shows  the  potential 
score  for  all  inspectable  items  combined 
with  the  score  for  items  identified  as 
deficiencies  allows  a  balanced  view. 

Comment.  The  rule  takes  the  right 
approach  in  providing  that 
reinspections  are  HUD's  responsibility. 
If  a  mortgagee  uses  a  HUD  certified 
inspector  and  HUD's  physical 
inspection  protocols  and  the  inspection 
is  technically  acceptable  then  the 
mortgagee  has  fulfilled  its  obligations.  If 
the  owner  challenges  the  results,  the 
owner  will  request  HUD,  not  the 
mortgagee,  for  a  reinspection. 

Response.  The  mortgagee  is 
responsible  for  performance  by  its 
employees  or  contractors  in  a  manner  to 
assess  that  the  product  transmitted  to 
HUD  is  of  good  quality.  REAC  reviews 
all  inspections  and,  in  the  event  the 
inspection  is  not  acceptable,  the 
mortgagee,  which  commissioned  the 
inspection,  must  complete  the 
inspection  even  though  this  may  mean 
having  another  inspection  completed. 
REAC  makes  ever}-  effort  to  cure 
problems  arising  from  the  review.  If  this 
is  not  possible,  REAC  will  notify  the 
mortgagee  of  the  problems  and  provide 
time  to  correct  the  errors.  However, 
some  errors  such  as  inadequate 
sampling  are  not  correctable  without 
another  visit  to  the  property  to  complete 
the  sample  required. 

Comment.  "The  rule  should  provide  a 
process  for  the  owner  and  management 
agent  to  receive  inspection  related 
communications  and  to  allow  the  owner 
the  option  to  allow  simultaneous 
electronic  release  of  this  information  to 
additional  parties,  such  as  front  line 
manager,  legal  coimsel  board  chair,  etc. 
This  wouild  expedite  communications 
and  allow  front  line  operators  to  have 
maximum  time  to  prepare  needed 
responses. 

Response.  Once  electronic  Internet 
access  is  completed,  the  owner  may 
designate  personnel  to  act  to  retrieve 
and  respond  to  inspection  reports.  HUD 
will,  however,  always  look  to  the  owner 
of  record  as  the  party  responsible  for 
action  or  inaction. 

Comment.  The  errors  for  which  an 
owner  may  request  a  technical  review 
and  have  a  reinspection  violate  the 
precepts  of  fairness.  The  definitions  of 
material  errors  refer  to  obvious 
mistakes,  but  these  are  the  exception, 
not  the  rule.  An  inspector's  decision 
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about  the  seriousness  with  which  an 
owner  would  have  a  legitimate 
disagreement  cannot  be  challenged.  The 
degree  of  deficiency  is  subjective.  Three 
different  inspectors  with  the  same 
training  and  manual  at  the  same 
building  coidd  come  up  with  disparate 
scores  because  of  their  own  unique 
perspective.  The  rule  shoidd  allow  an 
owner  to  request  a  technical  review  in 
any  circumstance  where  the  property 
score  is  below  a  standard  1  level.  The 
grounds  for  appeal  should  be  broadened 
to  cover  serious  problems  with  the 
inspection  definitions  and  with  an 
inspector's  failiu-e  to  carry  out  the 
protocol. 

Response.  HUD  disagrees  with  the 
comments.  The  seriousness  of  a  defect 
is  not  subjective.  Each  defect  is  defined 
and  each  inspector  is  fully  trained  and 
tested  to  achieve  maximum  objectivity 
in  determining  the  severity  of  defects.  In 
addition,  the  REAC  Quality  Assurance 
personnel  are  charged  with  reviewing 
work  performed  by  inspectors  at  regular 
intervals  and  at  random. 

Comment.  A  percentage  change  in  the 
numeric  score  is  a  better  trigger  for 
reinspection  and  rescoring,  not  a  change 
in  the  standard  classification. 

Response.  HUD  disagrees.  A  large 
percentage  score  may  not  move  a 
property  out  of  a  particular  operating 
mode  while  a  small  point  increase  could 
change  the  oversight  and  general 
program  eligibility  of  an  owner. 

Comment.  The  nde  shoidd  make  clear 
that  the  lender  does  not  conduct  follow- 
up  inspections. 

Response.  The  lender  may  wish  to 
make  follow-up  inspections  as  part  of  its 
own  quality  assurance  plan.  However,  if 
an  inspection  is  accepted  by  REAC, 
resolution  of  the  deficiencies  is  the 
responsibility  of  HUD. 

Comment.  An  issue  arises  when  a 
reinspected  project  may  not  obtain  the 
full  benefit  of  a  higher  score  even  if 
original  inspection  error  is  rectified. 
With  the  "loss  limiting"  algorithms 
built  into  the  system  because  of  the 
scoring  categories,  an  owner  cannot 
know  if  removal  of  one  of  several 
defects  will  raise  the  score  to  meet  a 
threshold. 

Response.  The  inspection  summary 
includes  the  value  of  all  defects  and 
thus  shows  all  possible  points  deducted. 
The  inspection  summary  also  shows  the 
total  possible  points  for  the  site,  a  given 
unit  or  a  given  building  exterior,  etc., 
and  this  allows  a  determination  of  the 
extent  to  which  points  lost  may  exceed 
the  loss  limit  referred  to  in  the 
comment.  (Under  the  scoring 
algorithms,  the  points  deducted  for  the 
site  of  an  individual  unit  building's 
exterior,  systems  or  common  areas 


cannot  exceed  the  possible  points.)  If  an 
error  is  found  that  has  significant 
impact  on  the  score,  the  owner  may 
request  a  technical  review.  HUD  does 
not  wish  to  biuden  the  system  with 
technical  review  requests  that  do  not 
have  a  significant  impact. 

Comment.  All  errors  must  be 
corrected,  even  if  the  correction  would 
not  result  in  the  score  crossing  the 
threshold.  HUD  shoidd  provide  an 
explanation  to  the  owner/manager  of  the 
total  score  that  could  be  achieved 
assuming  all  identified  errors  are 
corrected.  If  HUD  determines  that  error 
correction  v«ll  not  result  in 
recategorization,  the  score  should  be 
adjusted  to  correct  for  these  errors.  If 
HUD  determines  a  new  inspection  is 
warranted,  it  should  be  at  HUD's 
expense.  Only  when  the  owner 
challenges  errors  that  do  not  exist 
should  the  owner  pay  for  the 
reinspection  and  any  reinspection,  if  not 
paid  by  HUD,  should  be  an  allowable 
project  expense. 

Response.  HUD  now  provides  the 
absolute  point  reduction  for  each  and 
every  defect  cited.  When  no  defects  are 
present,  the  maximum  score  is  100 
points.  The  comment  appears  to  suggest 
that  HUD  engage  in  evaluating  owner 
request  for  technical  review  for  even 
fractional  points  which  have  no  effect 
on  the  property.  HUD  believes  this 
process  does  not  consider  the  overall 
objective — which  is  property  that  is 
decent,  safe,  sanitary  and  in  good  repair. 
HUD  will  require  the  owner  to  make  full 
payment  for  a  new  inspection  that  is 
performed  based  on  an  owner's 
technical  review  request  where  the 
result  does  not  cross  a  signification 
threshold.  This  remeiins  a  necessary  part 
of  the  process  from  HUD's  perspective 
in  order  not  to  burden  the  process  with 
inconsequential  request. 

Comment.  Upon  receipt  of  satisfactory 
second  round  inspections,  HUD  should 
remove  fi'om  the  permanent  project  file, 
at  the  owner's  request,  the  first  round 
results. 

Response.  HUD  disagrees  and  will  not 
remove  the  results  of  inspection  reports 
fit)m  the  permanent  project  file. 
However,  if  a  subsequent  inspection 
crosses  the  threshold  from  standard  2  to 
standard  1 ,  the  owner  will  immediately 
be  eligible  for  the  every-three-year 
inspection.  The  administrative  record 
will  continue  to  hold  all  valid 
information. 

Comment.  The  procedures  for  appeals 
should  be  modified  in  several  respects 
to  improve  effectiveness  and  efficiency 
of  the  approval  process.  The  procedures 
should  be  modified  to  allow  the  expense 
of  the  appeal  to  be  covered  in  the 
budget;  to  place  the  burden  on  HUD  to 


work  with  owners  to  advise  them  of  the 
numerical  impact  of  any  and  all 
elements  of  interest  to  die  owner  until 
the  significant  thresholds  have  been 
published  and  all  inspection  reports 
issued  in  a  way  to  allow  an  owner  to 
readily  determine  whether  or  not  certain 
elements,  if  successfully  appealed, 
would  meet  the  administrative 
threshold  requirement;  and  require  HUD 
to  reissue  all  inspection  reports  using 
the  new  end  colunm  format  showing  the 
numerical  value  for  each  deficiency  at 
the  owrner's  request. 

Response.  If  a  technical  review  is 
successful,  HUD  issues  a  new  report.  All 
reports  now  show  the  points  deducted 
for  each  cited  defect.  The  expenses  of  a 
reinspection  that  does  not  result  in  a 
significant  improvement  will  remain  the 
responsibility  of  the  owner  and  will  not 
be  treated  as  a  property  expense. 

Comment.  HUD  should  be  flexible  in 
the  type  of  documentation  required  for 
appeals.  Owners  may  have  a  notarized 
letter  from  the  local  HUD  office  or  from 
a  local  building  code  office,  or  a  similar 
type  of  declaration  in  the  absence  of 
statutory  language. 

Response.  HUD  is  flexible  in  the  type 
of  third  party  reasonable  documentation 
and  will  continue  to  be  so. 

Comment.  The  term  "burden  of 
proof  is  a  legal  standard  for  judicial  or 
administrative  settings  with  trained 
judges  and  rules  with  regard  to 
submission  of  written  and  oral 
evidence.  This  term  should  not  be  used 
lightly  without  definition  to  control 
appeals  from  REAC  inspectors.  It  would 
be  appropriate  to  state  the  owner  is 
expected  to  provide  factual  information 
supporting  its  appeal,  but  once  HUD  has 
that  information,  HUD's  determination 
should  be  objective  without  "weighing" 
documentation  based  on  HUD's 
interpretation  of  the  term. 

Response.  While  "burden  of  proof  is 
a  term  used  in  the  judicial  or 
administrative  hearing  context,  the  use 
of  such  term  is  not  confined  to  those 
settings.  HUD  believes  that 
§  200.857(d)(2)  makes  clear  the  standard 
of  factual  information  and  supportive 
document  {i.e.,  proof)  that  the  owner 
must  submit. 

Comment.  Responsibility  to  show 
errors  should  not  rest  solely  with  the  • 
owner  but  with  HUD  and  the  inspector 
as  well.  When  the  deficiency  has  a 
significant  numeric  impact  and  the 
owner  cannot  locate  the  deficiency, 
HUD  and/or  the  inspector  should  be 
required  to  produce  evidence  (and  visit 
the  site  to  point  out  the  deficiency). 
Otherwise,  HUD  should  remove  the 
notation  and  the  scoring  impact.  During 
subsequent  inspections,  HUD  should  (i) 
reinstate  the  exit  interview  for 


inspectors  to  point  out  deficiencies  as 
they  enter  them  so  owners  can  locate 
them  and  understand  the  type,  (ii)  make 
notations  in  thp  t.umments  section  of 
repairs  done  in  presence  of  inspectors, 
and  (iii)  include  the  owner's  statements 
about  long  range  maintenance  plans, 
etc. 

Response.  HUD  agrees  and  both  the 
proposed  rule  and  this  final  rule  allow 
for  mutual  resolution  of  the  claim  of  a 
non-existent  deficiency.  HUD  believes, 
however,  that  the  first  level  of  claim  that 
an  error  has  occurred  must  come  from 
the  owner  in  the  form  of  reasonable 
documentation.  Examples  of  reasonable 
documentation  have  already  been 
provided. 

Additionally,  as  noted  earlier  in  this 
preamble,  inspectors  are  now  requested 
to  communicate  observed  deficiencies 
orally  on  site.  All  inspectors  have  been 
trained  to  "call  out"  inspection 
deficiencies  as  they  are  observed.  This 
methodology  eliminates  the  need  for  the 
"close  out  conference"  and  provides  the 
owner  or  owner's  representative  with  a 
miming  account  of  what  is  being 
recorded  as  the  inspection  process  is 
conducted.  Revised  definitions 
concerning  deficiencies  allow  the 
inspector  to  consider  specific  areas  that 
may  be  cured  on  site  in  the  presence  of 
the  inspector.  For  example,  if  an 
electrical  panel  in  a  unit  is  blocked  but 
the  blockage  (such  as  a  picture)  can  be 
easily  moved  in  the  presence  of  the 
inspector,  the  defect  will  not  be 
recorded.  An  additional  example  is  the 
following — in  the  event  that  the  site 
shows  significant  litter  in  and  around  a 
small  area,  the  inspector  will  not  record 
the  defect  if  staff  is  actively  working  to 
remove  the  litter. 

Comment.  Owners  should  not  have  to 
bear  costs  of  reinspection  even  if  results 
do  not  change  classification.  It  is 
punitive  for  owners  to  bear  the  cost  of 
reinspection  and  it  serves  to  dissuade 
appeals  if  owners  bear  the  cost  when  the 
appeal  is  unsuccessful.  If  inspectors 
make  technical/obvious  mistakes  that 
would  improve  a  numeric  score  from  32 
to  58,  owners  should  not  bear  the  cost. 
Owners  should  not  have  to  pay  for  what 
in  most  circumstances  will  be  an  honest 
difference  of  opinion. 

Response.  A  difference  of  opinion  is 
not  the  same  as  an  error.  HUD  does  not 
wish  to  attempt  to  dispute  an  owner's 
opinion  but  is  willing  and  able  to 
correct  errors  committed  by  inspectors. 
As  noted  in  Section  II  of  this  preamble, 
HUD  has  revised  the  rule  at  this  final 
rule  stage  to  include  in  the  definition  of 
"significant  improvement"  a  movement 
of  10  points  or  more  as  a  result  of  the 
technical  review.  Payment  for 
reinspections  that  result  in  less  than 


significant  improvement  will  be  the 
responsibility  of  the  owner. 

Comment.  HUD  should  clarify  that  a 
third  party  inspection  is  objective 
evidence  supporting  any  claim  of 
technical  error.  HUD  also  should  clarify 
that  the  evidence  may  be  from  the 
owner  if  it  is  reasonable  and  supported 
with  more  than  a  new  allegation. 

Response.  If  an  owrner  believes  that 
such  an  inspection  meets  the  standard 
of  reasonable  documentation,  it  will  be 
considered.  However,  such  inspection 
should  be  comparable  to  the  REAC 
inspection.  The  inspection  should 
present  documentation  that  cites 
specific  HUD  requirements  not 
opinions. 

Comment.  A  shortfall  of  the  proposed 
rule  is  the  inability  of  the  owner/ 
manager  to  obtain  a  revised  higher  score 
by  completing  repairs  or  presenting  an 
acceptable  plan  for  completion  to  HUD. 
The  rule  should  permit  an  owner/ 
manager  to  petition  for  reinspection 
based  on  repaired  conditions,  with  the 
owner  paying  for  all  or  part  of  the 
reinspection  cost. 

Response.  The  inspection  protocol  is 
intended  to  capture  the  condition  of  the 
property  at  a  certain  point  in  time.  HUD 
realizes  there  will  always  be  some 
outstanding  maintenance  items.  Routine 
maintenance  needs  have  no  significant 
impact  on  the  score. 

Enforcement  Actions 

Comment.  Dividing  appeal  decisions 
between  REAC  and  HUD  Field  Offices 
makes  for  a  complicated  and  confusing 
appeal  system.  REAC  is  responsible  for 
the  technical  aspects  of  inspections, 
inputting  data,  scoring,  and  objective 
information.  HUD  Field  Offices  and 
Hubs  are  responsible  for  area  specific, 
qualitative  judgments  such  as  local  code 
conflicts  with  inspection  protocol  or 
whether  the  facilities  are  the 
responsibility  of  a  third  party  or 
whether  ongoing  rehabilitation  or 
maintenance  should  delay  the 
inspection.  Appeals  should  be  directed 
to  one  HUD  office.  All  appeals  should 
be  directed  to  the  Office  of  Housing. 

Response.  HUD  does  not  use  the  term 
"appeal"  in  the  rule  but  imderstands 
that  the  issues  the  commenters  are 
raising  concern  the  technical  review 
process  that  is  under  REAC's 
jurisdiction  and  the  adjustment  of 
physical  condition  score  due  to  local 
circumstance  which,  the  proposed  rule 
provided  was  under  the  jurisdiction  of 
the  applicable  HUD  Field  Office  or  Hub. 
HUD  agrees  wdth  the  commenters  that 
requests  for  review  of  concerns  about  a 
property's  score  should  all  be  directed 
to  one  office  and  the  final  rule  provides 
that  the  office  is  REAC. 


Comment.  The  rule  needs  to  provide 
a  standard  for  when  the  HUD  Field 
Office  determines  to  refer  a  matter  to 
HUD's  Departmental  Enforcement 
Center  (DEC). 

Response.  The  final  rule  provides  that 
a  property  that  receives  a  physical 
inspection  score  of  30  or  below  will  be 
referred  to  the  DEC  for  evaluation.  This 
is  a  clear  and  objective  standard. 

Comment.  The  rule  is  clear  about  the 
owner's  responsibilities,  but  less  clear 
about  the  owner's  right  to  receive  a  copy 
of  its  file  so  that  everyone  is  reviewing 
the  same  information.  The  file  includes 
information  and  history  beyond  the 
physical  inspection  report. 

Response.  The  significant  information 
for  the  owner  is  the  inspection  report. 
To  the  extent  other  information  is 
needed  as  background,  the  information 
is  generally  available  to  the  owner  from 
the  local  HUD  Field  Office. 

Comment.  The  role  of  HUD's  Field 
Offices  should  be  clarified  in  the  rule 
and  Field  Office  staff  should  be 
encouraged  to  make  judgments  when 
their  experience  is  at  variance  with 
inspection  results. 

Response.  While  HUD  highly  values 
input  from  its  Field  Office  staff,  the  key 
feature  of  HUD's  physical  inspection 
process  is  to  provide  for  an  objective 
system.  Conclusions  drawn  from 
relationships  with  owners  and  personal 
knowledge  of  the  properties  are 
inconsistent  with  an  objective 
evaluation  of  the  physical  condition  of 
a  property. 

Comment.  The  rule  should  provide 
assurance  that  no  enforcement  action 
would  be  initiated  prior  to  a  decision  on 
appeal. 

Response.  HUD  caimot  make  this 
commitment.  Circumstances  may 
compel  HUD  to  take  immediate 
enforcement  action.  In  fact,  the  rule 
specifically  provides  that  the 
administrative  process  described  in  the 
rule  does  not  prohibit  the  Office  of 
Housing,  the  Departmental  Enforcement 
Center  or  HUD  generally  from  taking 
whatever  action  may  be  necessary 
(when  necessary)  as  authorized  under 
existing  statutes,  regulations,  contracts 
or  other  documents  to  protect  HUD's 
interests  in  multifamily  properties  and 
to  protect  the  residents  of  these 
properties.  (See  24  CFR  200.857(h)(4).) 

Comment.  The  rule  states  that  the 
administrative  process  in  the  rule  will 
not  be  construed  to  limit  HUD's  ability 
to  take  other  enforcement  actions; 
however  the  extent  to  which  such 
actions  can  be  taken  should  be 
described  in  the  rule. 

Response.  HUD  declines  to  repeat  in 
this  regulation  the  enforcement  actions 
that  are  available  to  HUD  and  that  are 
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listed  in  other  HUD  program  regulations 
that  may  be  applicable  to  owners 
(depending  on  the  HUD  program  in 
which  they  participate)  or  contracts  or 
other  docvunents.  Generally,  HUD 
participants  that  are  covered  by  these 
other  requirements  are  familiar  with 
them. 

Comment.  The  rule  should  make  clear 
that  HUD,  not  the  lender,  is  responsible 
for  the  compliance  plan  process.  Section 
200.857(h)  refers  to  the  owner's 
compliance  action  but  does  not  refer  to 
HUD's  participation  in  the  process. 

Response.  This  section  clearly 
provides  for  the  actions  and  duties  that 
the  DEC  may  and  will  undertake  and  the 
DEC  is  a  part  of  HUD. 

Comment.  HUD  should  establish  a 
Departmental  Evaluation  Center  in 
addition  to  the  Departmental 
Enforcement  Center.  Section  200.857(f) 
of  the  proposed  rule  speaks  of 
evaluation  through  administrative 
review.  It  is  problematic  for  properties 
to  emerge  from  DEC  even  when  no  fault 
is  found  and  scoring  problems  result 
from  complicated  property  situations. 

Response.  HUD's  Departmental 
Enforcement  Center  has  the  expertise  to 
perform  the  administrative  review 
described  in  §  200.857(f).  There  is  no 
need  to  establish  a  separate  evaluation 
center. 

Cost  of  the  Physical  Inspection 

Comment.  The  rule  does  not  specify 
or  limit  the  financial  biuden  of  an 
inspection  to  be  placed  on  lenders.  The 
rule  should  state  that  there  will  be  no 
material  change  in  the  inspection 
process  that  will  materially  increase 
costs,  and  the  rule  should  define 
"material  increase  in  cost"  to  be  no 
greater  than  5  percent. 

Response.  Although  the  rule  does  not 
specify  a  limitation  to  the  financial  cost 
of  an  inspection  placed  on  lenders,  as 
discussed  in  the  November  1999 
proposed  rule,  HUD  has  taken 
significant  steps  to  minimize  the  costs 
of  inspection  to  lenders  and  owners. 
HUD's  inspection  software  and 
guidebook  is  distributed  to  HUD's 
program  participants  without  cost.  HUD 
also  has  placed  these  materials  on  the 
web  so  that  they  can  be  downloaded 
and  therefore  no  shipping  costs  are 
incurred.  Additionally,  in  the  proposed 
rule,  HUD  advised  that  it  would  not 
materially  alter  the  physical  inspection 
requirements  in  a  manner  which  would 
material  increase  the  cost  of  performing 
the  inspection  (see  64  PR  66535,  middle 
column.) 

Comment.  Section  200.857(h)  in  the 
rule  should  be  revised  to  remove  the 
word  "software"  because  this  raises 
concern  that  HUD  may  add  features  that 


are  enhancements  (provide  pictures 
from  digital  camera)  but  not  necessary 
to  the  inspection  process  and  therefore 
make  the  software  more  costly. 

Response.  The  use  of  the  word 
"software"  is  the  appropriate  term.  The 
term  describes  that  set  of  stored 
procedures  and  operating  instructions 
that  allow  the  data  collection  device  to 
function.  Inspection  data  is  already  in 
the  software.  Digital  pictm-es  are  not 
part  of  the  functionality  of  the  software. 

Regulatory  Amendments  That  Adversely 
Affect  FHA  Lenders 

Comment.  The  changes  to  the 
physical  inspection  process  proposed  by 
the  November  1999  rule  would  be  a 
violation  of  §  207.499  and  the  mortgage 
insurance  contracts.  The  change  in  the 
inspection  process,  as  provided  in  this 
rule,  is  likely  to  change  and  increase 
costs  for  lenders  in  a  manner  not 
contemplated  in  existing  mortgage 
insiu'ance  contracts.  The  changes 
expand  the  role  and  scope  if  the 
inspections  performed  to  date.  HUD  will 
greatly  increase  the  costs  by  requiring 
new  computer  systems  and  software  and 
these  new  protocols  may  exceed  the 
lender's  service  income.  To  control 
costs  there  must  be  (i)  an  adequate 
nimiber  of  certified  inspectors  and 
inspection  companies  to  ensiu^e 
competition;  and  (ii)  reduced  frequency 
of  inspections  for  better  performing 
properties. 

Response.  The  insurance  contract 
provides  for  the  mortgagee  to  perform 
the  inspection  pursuant  to  HUD 
requirements  and,  the  insiu^ance 
contract  has  not  been  adversely  affected. 

Comment.  HUD  should  add  a 
provision  to  this  rule  that  states  that  the 
FHA  Commissioner  may  amend  these 
regiUations  but  the  amendments  shall 
not  adversely  affect  the  interest  of  a 
mortgagee  or  lender  under  the  contract 
of  insurance. 

Response.  HUD  declines  to  add  this 
provision  to  the  rule.  HUD  needs  the 
flexibility  to  promulgate  such 
amendments  that  HUD  believes  are 
necessary  to  make  the  housing  programs 
effective  and  to  fulfill  the  statutory 
obligations  and  objectives  imposed  on 
HUD  for  these  programs. 

Timing  of  Implementation  of  the  Rule 

Comment.  Implementation  of  the  rule 
should  be  four  months  after  existing 
mortgagees  have  been  provided  with 
baseline  scores  and  after  HUD  has 
successfully  tested  the  computer  system 
for  scheduling  and  retrieving 
inspections. 

Response.  To  accommodate  concerns 
in  this  area,  HUD  has  agreed  to  perform 
all  inspections  required  through 


December  31,  2000.  This  will  allow 
additional  transition  and  planning  time 
for  lenders. 

Comment.  Because  the  parameters 
and  definitions  in  the  ciurent  baseline 
inspections  are  being  refined  and 
revised,  and  the  baseline  inspection  is 
almost  complete,  it  does  not  make  sense 
to  require  new  inspections  to  be 
performed  dining  the  revision  process. 

Response.  HUD  did  not  require  any 
new  inspections  during  this  period  of 
baseline  inspections. 

Comment.  The  rule  shoidd  provide 
for  retroactive  application  to  ensure 
owners  have  fair  opportunity  to  address 
scores  and  be  on  record  that  the  score 
is  inappropriate.  Otherwise,  there  may 
be  injurious  results  to  owners  and  their 
reputation  which  remains  permanently 
on  the  record. 

Response.  Owners  have  always  had 
the  opportxmity  to  address  scores  if  they 
believe  they  are  inappropriate.  Project 
Managers  will  ensure  that  any 
complaint,  inquiry  or  concern  is 
addressed.  Should  the  Hub/Program 
Center  Director  believe  a  complaint 
about  a  score  or  anything  else  from  an 
owner  is  valid,  it  sbould  be  addressed. 
HUD  Field  Office  will  forward  the 
complaint  to  the  Office  of  Asset 
Management  at  HUD  Headquarters  for 
review  and  action.  Should  Headquarters 
believe  additional  follow-up  is 
necessary,  Headquarters  will  forward  to 
HUD's  Real  Estate  Assessment  Center 
for  appropriate  review  and  action. 
Complaints  are  posted  in  "REMS"  at  the 
Field  Office  level.  If  forwarded  to 
Headquarters  they  are  logged  and 
monitored  to  ensure  the  owner  receives 
a  response  by  Headquarters  and/or  the 
Real  Estate  Assessment  Center. 

Entity  Responsible  for  Inspection/ 
Duplicate  Inspection  Requirements 

Comment.  The  rule  needs  to  clarify 
that  for  properties  with  more  than  one 
HUD  insured  loan,  only  the  first 
mortgage  lender  is  required  to  conduct 
the  physical  inspection  with  the  second 
mortgage  lender  having  access  to  the 
inspection.  The  rule  also  needs  to 
clarify  that  only  one  mortgage  inspects 
when  there  is  a  first  and  second 
mortgage. 

Response.  HUD  agrees  and  the  final 
rule  makes  these  clarifications. 

Comment.  The  rule  shoidd  specify  the 
responsible  party  for  Section  8  assisted 
properties.  The  rule  does  not  address 
adininistrative  difficulty  and 
duplication  of  costs  for  lenders  who 
perform  inspections,  and  Section  8 
contract  administrators.  For  those 
properties  with  a  mortgagee  different 
from  the  section  8  contract 
administrator,  the  rule  should  provide 


that  the  Section  8  contract  administrator 
performs  the  inspection. 

Response.  The  intent  of  HUD  is  to 
have  inspections  performed  no  more 
frequently  than  annually  and  that  a 
single  inspection  will  suffice  for  all 
parties  that  have  a  need  to  perform  these 
inspections.  For  the  HUD  insiu-ed 
portfolio,  the  lender  will  perform  all 
required  inspections;  HUD  will  not 
duplicate  this  effort.  Newly  appointed 
contract  administrators  will  not  perform 
or  arrange  for  property  inspections. 
HUD  will  perform  the  property 
inspection  if  there  is  no  mortgagee. 
Existing  contract  administrators  are 
required  to  inspect  aimually  all  luiits  in 
a  property  that  they  are  responsible  for 
administering.  However,  the  oversight 
the  contract  administrator  performs 
does  not  include  the  HUD  physical 
inspection  protocol:  HUD  will  perform 
this  inspection.  When  the  contracts  are 
renewed,  the  administration  will  be 
turned  over  to  more  recenUy  appointed 
contract  administrators,  and  at  that 
time,  inspections  will  be  performed 
only  by  HUD. 

Comment.  HUD  needs  to  clarify  how 
the  Comprehensive  Needs  Assessment, 
which  includes  a  detailed  inspection, 
interacts  with  the  Uniform  Physical 
Conditions  Standards  inspection.  HUD 
requires  owners  who  request  Section  8 
renewals  to  have  a  Comprehensive 
Needs  Assessment.  Section  8  renewals 
may  be  on  a  1  to  5  year  basis  so  the  CNA 
is  used  more  frequently.  HUD  needs  to 
eliminate  duplicate  requirements. 

Response.  The  Comprehensive  Needs 
Assessment  (CNA)  and  the  Uniform 
Physical  Condition  Standards  (UPCS) 
are  related  in  that  they  both  address 
property  assessment  but  they  are 
different  types  of  property  assessment. 
The  CNA  was  designed  to  estimate  the 
need  for  capital  improvement  over  an 
extended  period  into  the  futiu^.  The 
CNA  uses  or  can  use  the  UPCS 
inspection  results  as  a  starting  point  in 
the  CNA  assessment.  The  result  of  the 
UPCS  inspection,  however,  is  a 
snapshot  of  the  property  at  a  specific 
point  in  time.  The  inspection  results  are 
statisticeilly  valid  and  therefore  are 
useful  as  an  overdl  evaluation  of 
property  condition  at  the  point  in  time 
of  the  inspection.  The  CNA  is  not  valid, 
in  the  same  statistical  manner  as  the 
UPCS,  but  the  CNA  is  an  estimate  of 
physical  needs  which  allows  the  owner 
to  make  long  term  plans  to  accumulate 
resources  to  assure  the  long  term 
viability  of  property.  The  UPCS 
inspection  will  provide  feedback  to  the 
owrner  and  HUD  about  the  CNA 
planning  process  and  its  validity  as  time 
passes.  The  two  are  related  and  should 


be  used  together  but  one  cannot  take  the 
place  of  the  other. 

Comment.  There  is  concern  about  a 
statement  in  the  preamble  that  states 
other  HUD  offices  may  inspect  for 
various  piuposes.  The  possibility  of 
other  inspections  for  other  purposes 
seems  duplicative  and  wasteful. 

Response.  This  statement  refers  to 
HUD's  statutory  and  regulatory 
requirements  under  other  programs  to 
monitor  compliance  with  specific 
program  requirements,  which  may 
include  physical  inspection,  but 
generally  are  directed  to  other  program 
requirements.  For  example,  HUD's 
Office  of  Fair  Housing  and  Equal 
Opportunity  monitors  ovnier 
compliance  with  requirements  for 
accessibility  and/or  appropriate 
accommodations  for  persons  with 
disabilities.  This  monitoring,  however, 
is  not  a  physical  inspection  to 
determine  the  quality  and  maintenance 
of  the  accessibility  features,  but  rather 
one  to  determine  that  the  owner  has 
provided  accessibility  features  and 
acconunodations  where  they  are 
required.  The  inspection  conducted 
under  HUD's  Uniform  Physical 
Condition  Standards  does  not  monitor 
compliance  with  accessibility 
requirements.  Although  HUD's  physical 
inspection  process  collect  specific  data 
requested  by  HUD's  Office  of  Fair 
Housing,  it  is  important  to  note  that  this 
data  is  not  part  of  the  physical  condition 
scoring  process.  Therefore,  the 
examinations  of  accessibility  featiires 
conducted  by  HUD's  Office  of  Fair 
Housing  and  Equal  Opportimity  and 
REAC  are  not  duplicative  of  one 
another. 

Rulemaking  Procedures 

Comment.  The  inspection  and  scoring 
process,  as  noted  in  the  preamble  to  the 
proposed  rule  was  first  introduced  in 
HUD's  Public  Housing  Assessment 
(PHAS)  rule,  which  was  limited  to 
PHAs.  HUD  should  have  specifically 
sought  comment  from  tenants  in 
multifamily  housing  if  it  was 
considering  extending  that  process  to 
multifjunily  housing. 

Response.  HUD  did  solicit  public 
comment  from  multifamily  residents, 
owners,  and  lenders  through 
publication  of  the  November  26,  1999, 
proposed  rule.  It  is  the  November  1999 
rule  that  proposed  a  scoring  process  fer 
multifamily  housing  properties,  and  the 
November  1999  proposed  rule  provided 
a  60-day  public  comment  period. 


IV.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  information 
collection  requirements  when  approved 
will  be  assigned  and  0MB  approval 
number  and  the  public  will  be  notified 
of  this  number.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30,  1993.  OMB 
determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Regulations  Division.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC.  20410-8000. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HUD  regidations  in  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  Finding  remains  applicable  to  this 
final  rule  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC.  20410- 
8000. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605fb)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  is  not  anticipated  to  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  As 
stated  in  HUD's  June  30.  1998.  proposed 
rule  and  September  1,  1998,  interim  rule 
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on  uniform  physical  condition 
standards,  all  HUD  housing  has  been 
subject  to  physical  condition  standards 
and  a  physical  inspection  requirement. 
There  are  statutory  directives  to 
maintain  HUD  housing  in  a  condition 
that  is  decent,  safe,  and  sanitary.  The 
rules  on  uniform  physical  conditions 
standards  and  uniform  physical 
inspections  do  not  alter  these 
requirements,  nor  do  they  shift 
responsibility  with  respect  to  who 
conducts  the  physical  inspection  of  the 
property.  The  entities  and  individuals 
responsible  for  the  inspection  of  HUD 
subsidized  properties  remciin 
responsible.  This  rule  is  a  follow-up  to 
the  September  1, 1998,  final  rule  on 
uniform  physical  inspection  standards 
by  establishing  an  administrative 
process  by  which  multifamily  housing 
properties  are  analyzed,  scored  and 
ranked.  With  the  exception  of  exigent 
circumstances,  the  administrative 
process,  as  described  in  the  preamble, 
allows  for  appropriate  and  reasonable 
notice  and  opportunity  for  review  and 
comment,  and  a  reasonable  period  for 
corrective  action.  With  respect  to  the 
physical  inspection  process  itself,  in  the 
preamble  to  this  proposed  rule,  HUD 
reiterated  its  commitment  to  provide  the 
software  at  no  cost  to  covered  entities  as 
well  as  the  accompanying  guidebooks 
and  to  publish  a  notice  that  gives 
covered  entities  reasonable  notice  of 
when  the  software  and  guidance  are 
available.  With  the  implementation  of 
any  new  or  modified  program 
requirement,  HUD  intends  to  provide 
guidance  to  the  covered  entities, 
particularly  small  entities,  to  assist  them 
in  understanding  the  changes  being 
made. 

Executive  Order,  Federalism 

Executive  Order  13132  (entiUed 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 


agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  that 
would  be  affected  by  this  proposed  rule  are: 
14.126 — Mortgage — Insurance — Cooperative 

Projects  (Section  213) 
14.129 — Mortgage  Insurance — Nursing 

Homes,  Intermediate  Care  Facilities, 

Board  and  Care  Homes  and  Assisted 

Living  Facilities  (Section  232) 
14.134 — Mortgage  Insurance — Rental 

Housing  (Section  207) 
14.135 — Mortgage  Insurance — Rental  and 

Cooperative  Housing  for  Moderate 

Income  Families  and  Elderly,  Market 

Rate  Interest  (Sections  221(d)(3)  and  (4)) 
14.138 — Mortgage  Insurance — Rental 

Housing  for  Elderly  (Section  231) 
14.139 — Mortgage  Insurance — Rental 

Housing  in  Urban  Areas  (Section  220 

Multifamily) 
14.157 — Supportive  Housing  for  the  Elderly 

(Section  202) 
14.181 — Supportive  Housing  for  Persons 

with  Disabilities  (Section  811) 
14.856 — Lower  Income  Housing  Assistance 

Program — Section  8  Moderate 

Rehabilitation 

List  of  Subiects 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claims,  Drug  abuse, 
Drug  traffic  control.  Grant  programs — 
housing  and  commimity  development. 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  commimity  development. 
Low  and  moderate  income  housing. 
Mortgage  insurance.  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportimity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
reqtiirements.  Social  security. 
Unemployment  compensation.  Wages. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  CFR  is 
amended  as  follows: 


PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  unless 
otherwise  noted. 

2.  In  §  5.701,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§5.701     Applicability. 

(a)  This  subpart  applies  to  housing 
assisted  under  the  HUD  programs  listed 
in  24  CFR  200.853(a). 

(b)  This  subpart  applies  to  housing 
with  mortgages  insured  or  held  by  HUD, 
or  housing  that  is  receiving  assistance 
from  HUD,  under  the  programs  listed  in 
24  CFR  200.853(b). 
***** 

3.  Section  5.705  is  revised  to  read  as 
follows: 

§  5.705    Uniform  physical  inspection 
requirements. 

Any  entity  responsible  for  conducting 
a  physical  inspection  of  HUD  housing, 
to  determine  compliance  with  this 
subpart,  must  inspect  such  HUD 
housing  annually  in  accordance  with 
HUD-presccibed  physical  inspection 
procedures.  The  inspection  must  be 
conducted  annually  unless  the  program 
regulations  governing  the  housing 
provide  otherwise  or  unless  HUD  has 
provided  otherwise  by  notice. 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

4.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715-18;  42 
U.S.C.  2535(d). 

5.  A  new  subpart  P  is  added  to  24  CFR 
part  200  to  read  as  follows: 

Subpart  P — Physical  Condition  of 
Multifamily  Properties 

Sec. 

200.850    Purpose. 

200.853     Applicability. 

200.855    Physical  condition  standards  and 
physical  inspection  requirements. 

200.857    Administrative  process  for  scoring 
and  ranking  the  physical  condition  of 
multifamily  housing  properties. 

Subpart  P — Physical  Condition  of 
Multifamily  Properties 

§  200.850    Purpose. 

The  piupose  of  this  subpart  is  to 
establish  the  physical  conditions 
standards  and  physical  inspection 
requirements  that  are  applicable  to 
certain  multifamily  housing  properties. 

§200.853    Applicability. 

This  subpart  applies  to: 


(a)  Housing  assisted  by  HUD  under 
the  following  programs: 

(1)  All  Section  8  project-based 
assistance.  "Project-based  assistance" 
means  Section  8  assistance  that  is 
attached  to  the  structure  (see  24  CFR 
982.1(b)(1)  regarding  the  distinction 
between  "project-based"  and  "tenant- 
based"  assistance); 

(2)  Section  202  Program  of  Supportive 
Housing  for  the  Elderly  (Capital 
Advances); 

(3)  Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities 
(Capital  Advances);  and 

(4)  Section  202  loan  program  for 
projects  for  the  elderly  and  handicapped 
(including  202/8  projects  and  202/162 
projects). 

(b)  Housing  with  mortgages  insured  or 
held  by  HUD,  or  housing  that  is 
receiving  insurance  from  HUD,  under 
the  following  authorities: 

(1)  Section  207  of  the  National 
Housing  Act  (NHA)  (12  U.S.C.  1701  et 
seq.)  (Rental  Housing  Insurance); 

(2)  Section  213  of  the  NHA 
(Cooperative  Housing  Insurance); 

(3)  Section  220  of  the  NHA 
(Rehabilitation  and  Neighborhood 
Conservation  Housing  Insurance); 

(4)  Section  221(d)(3)  of  the  NHA 
(Market  Interest  Rate  (MIR)  Program); 

(5)  Section  221(d)(3)  and  (5)  of  the 
NHA  (Below  Market  Interest  Rate 
(BMIR)  Program); 

(6)  Section  221(d)(4)  of  the  NHA 
(Housing  for  Moderate  Income  and 
Displaced  Families); 

(7)  Section  231  of  the  NHA  (Housing 
for  Elderly  Persons); 

(8)  Section  232  of  the  NHA  (Mortgage 
Insuremce  for  Nursing  Homes, 
Intermediate  Care  Facilities,  Assisted 
Living  Facilities,  Board  and  Care 
Homes); 

(9)  Section  234(d)  of  the  NHA  (Rental) 
(Mortgage  Insurance  for 
Condominiimis); 

(10)  Section  236  of  the  NHA  (Rental 
and  Cooperative  Housing  for  Lower 
Income  Families); 

(11)  Section  241  of  the  NHA 
(Supplemental  Loans  for  Multifamily 
Projects).  (Where,  however,  the  primary 
mortgage  of  a  Section  241  property  is 
insured  or  assisted  by  HUD  imder  a 
program  covered  in  this  part,  the 
coverage  by  two  HUD  programs  does  not 
trigger  two  inspections);  and 

(12)  Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1707  note)  (Housing  Finance 
Agency  Risk  Sharing  Program). 

§  200.855    Physical  condition  standards 
and  physical  inspection  requirements. 

(a)  Applicable  standards  and 
requirements.  The  physical  condition 


standards  and  physical  inspection 
requirements  in  24  CFR  part  5,  subpart 
G,  are  applicable  to  the  properties 
assisted  or  insured  that  are  listed  in 
§200.853. 

(b)  Entity  responsible  for  inspection  of 
property.  The  regulations  that  govern 
the  programs  listed  in  §  200.853,  or 
regulatory  agreements  or  contracts, 
identify  the  entity  responsible  for 
conducting  the  physical  inspection  of 
the  property  which  is  HUD,  the  lender 
or  the  owrner.  For  properties  with  more 
than  one  HUD  insured  loan,  only  the 
first  mortgage  lender  is  required  to 
conduct  the  physical  inspection.  The 
second  mortgage  lender  will  be 
provided  a  copy  of  the  physical 
inspection  report  by  the  first  mortgage 
lender. 

(c)  Timing  of  inspections.  (1)  For  a 
property  subject  to  an  annual  inspection 
xmder  this  subpart,  the  inspection  shall 
be  conducted  no  earlier  than  9  months 
and  no  later  than  15  months  from  the 
date  of  the  last  required  inspection.  In 
no  event,  however,  shall  the  physical 
inspection  be  conducted  after  the  end  of 
the  calendar  year  following  the  one  year 
anniversary  date  of  the  last  required 
inspection. 

(2)  For  a  property  subject  to  an 
inspection  every  two  years  under  this 
subpart,  the  inspection  shall  be 
conducted  no  earlier  than  21  months 
and  no  later  than  27  months  fi-om  the 
date  of  the  last  required  inspection.  In 
no  event,  however,  shall  the  physical 
inspection  be  conducted  after  the  end  of 
the  calendar  year  following  the  two  year 
anniversary  date  of  the  last  required 
inspection. 

(3)  For  a  property  subject  to  an 
inspection  every  three  years  tmder  this 
subpart,  the  inspection  shall  be 
conducted  no  earlier  than  33  months 
and  no  later  than  39  months  from  the 
date  of  the  last  required  inspection.  In 
no  event,  however,  shall  the  physical 
inspection  be  conducted  after  the  end  of 
the  calendar  year  following  the  three 
year  aimiversary  date  of  the  last 
required  inspection. 

(4)  For  a  newly  endorsed  multifamily 
property,  the  first  inspection  required 
under  this  subpart  will  be  conducted  no 
earlier  than  21  months  but  not  later  than 
27  months  fix)m  the  date  of  final 
endorsement.  In  no  event,  however, 
shall  the  inspection  be  conducted  after 
the  end  of  the  calendar  year  following 
the  two  year  anniversary  date  of  final 
endorsement. 

§  200.857    Administrative  process  for 
scoring  and  ranldng  the  physical  condition 
of  muittfamiiy  housing  properties. 

(a)  Scoring  and  ranking  of  the 
physical  condition  of  multifamily 


housing  properties.  (1)  HUD's  Real 
Estate  Assessment  Center  (REAC)  will 
score  and  rank  the  physical  condition  of 
certain  multifamily  housing  insured 
properties  listed  in  §  200.853  in 
accordance  with  the  procedures 
described  in  this  section.  The  physical 
condition  inspection  of  the  property, 
upon  which  REAC  bases  its  score  and 
ranking,  is  conducted  by  the  responsible 
entity  in  accordance  with  §  200.855. 

(2)  Depending  upon  the  results  of  its 
physical  condition  inspection,  a 
multifamily  housing  property  will  be 
assigned  one  of  three  designations — 
standard  1  performing,  standard  2 
performing  and  standard  3  performing — 
in  accordance  with  the  ranking  process 
described  in  paragraph  fb)  of  this 
section. 

(b)  Methodology  for  Ranking.  (1) 
Multifamily  housing  properties  will  be 
ranked  in  accordance  with  the 
methodology  provided  in  this  paragraph 
(b).  Multifamily  housing  properties  are 
scored  on  the  basis  of  a  100  point  scale. 
Because  scores  may  include  fractions,  a 
score  that  includes  a  fraction  below  one 
half  point  will  be  rounded  to  the  next 
lower  full  point  and  a  score  that 
includes  a  fraction  of  one  half  point  or 
higher  will  be  rotmded  to  the  next 
higher  full  point  [e.g..  89.4  will  be 
rounded  to  89,  89.5  will  be  rounded  to 
90). 

(i)  Standard  1  Performing  Property.  If 
a  property  receives  a  score  of  90  points 
or  higher  on  its  physical  condition 
inspection,  the  property  will  be 
designated  a  standard  1  performing 
property.  Properties  designated  as 
standard  1  performing  properties  will  be 
required  to  undergo  a  physical 
inspection  once  every  three  (3)  years. 

(ii)  Standard  2  Performing  Property.  If 
a  property  receives  a  score  of  80  points 
or  higher  but  less  than  90  on  its  physical 
condition  inspection,  the  property  will 
be  designated  a  standard  2  performing 
property.  Properties  designated  as 
standard  2  performing  properties  will  be 
required  to  undergo  a  physical 
inspection  once  every  two  (2)  years. 

(lii)  Standard  3  Performing  Property. 
If  a  property  receives  a  score  of  less  than 
80  points,  the  property  will  be 
designated  a  standard  3  performing 
property.  Properties  designated  as 
standard  3  performing  properties  will 
continue  to  undergo  an  annual  physical 
inspection  as  currently  required  under 
covered  HUD  programs. 

(2)  Owners  of  multifamily  housing 
properties  scoring  in  a  standard  1  or 
standard  2  range  which  have  been  cited 
by  the  REAC  as  having  a  Exigent  Health 
and  Safety  (EHS)  deficiency(s)  must 
resolve  the  deficiency(s),  as  required  by 
paragraph  (c)(2)  of  this  section,  to  be 
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classified  as  standard  1  and  standard  2 
properties. 

(3)  Regardless  of  the  performance 
designation  assigned  to  an  owner's 
property,  an  owner  is  obligated  to 
maintain  its  property  in  accordance 
with  HUD's  uniform  physical  condition 
standards  as  required  by  24  CFR  part  5, 
subpart  G,  the  Regulatory  Agreement 
and/or  the  Housing  Assistance  Payment 
(HAP)  Contract.  Good  management 
principles  require  an  owner  to  conduct 
routine  inspections  of  its  projects, 
develop  improvement  plans,  and  again, 
maintain  its  property  to  meet  the 
standard  of  decent,  safe,  sanitary  and  in 
good  repair. 

(c)  Owner's  review  of  physical 
inspection  report  and  identification  of 
objectively  verifiable  and  material  error. 
(1)  Upon  completion  of  a  physical 
inspection  of  a  multifamily  housing 
property,  the  REAC  will  provide  the 
owner  or  owner's  representative,  on  the 
date  of  the  physical  inspection,  notice  of 
any  items  classified  as  EHS  deficiencies. 
REAC  also  will  provide  the  owner  with 
the  entire  physical  inspection  report 
(electronically  through  the  internet  or 
by  mail  approximately  10  working  days 
firom  the  date  of  the  report),  which 
provides  the  physical  inspection  results 
and  other  information  relevant  to  the 
inspection,  including  any  items 
classified  as  EHS  deficiencies  and 
already  provided  to  the  owner,  on  the 
date  of  the  inspection  (EHS  deficiencies 
are  relayed  by  the  inspector  on  the  date 
of  the  inspection). 

(2)  The  owner  must  carefully  review 
the  physical  inspection  report, 
particularly  those  items  classified  as 
EHS.  The  owner  is  also  responsible  for 
conducting  its  own  survey  of  the  total 
project  based  on  the  REAC's  physical 
inspection  findings.  The  owner  must 
mitigate  all  EHS  items  inunediately,  and 
the  owner  must  file  a  written  report 
with  the  applicable  Multifamily  Hub 
Director  within  3  business  days  of  the 
date  of  the  inspection,  which  is  the  date 
the  owner  was  provided  with  the  EHS 
notice.  The  report  filed  by  the  owner 
must  provide  a  certification  and 
reasonable  evidence  that  the  EHS  items 
have  been  resolved. 

(3)  If,  following  review  of  the  physical 
inspection  results  and  score,  the  owner 
reasonably  believes  that  an  objectively 
verifiable  and  material  error  (or  errors) 
occurred  in  the  inspection,  which,  if 
corrected,  will  result  in  a  significant 
improvement  in  the  property's  overall 
score  ("significant  improvement"  is 
defined  in  paragraph  (d)(4)  of  this 
section),  the  owner  may  request  a 
technical  review  within  the  following 
period,  as  applicable: 


(i)  15  calendar  days  from  the  date  the 
owner  receives  the  physical  condition 
score  from  REAC  if  the  results  and  score 
are  electronically  transmitted  via  the 
Internet  to  the  owner;  or 

(ii)  30  calendar  days  from  the  date  the 
owner  receives  the  physical  condition 
score  from  REAC  if  the  results  and  score 
are  transmitted  to  the  owner  by  hard 
copy  by  certified  mail. 

(d)  Technical  review  of  physical 
inspection  results.  A  request  for  a 
technical  review  of  physical  inspection 
results  must  be  submitted  in  writing  to 
the  Director  of  the  Real  Estate 
Assessment  Center  and  must  be 
received  by  the  REAC  no  later  than  the 
15th  calendar  day  or  30th  calendar  day, 
as  applicable  under  paragraph  (c)(3)  of 
this  section,  following  submission  of  the 
physical  inspection  report  to  the  owner 
as  provided  in  paragraph  (c)(1)  of  this 
section. 

(1)  Request  for  technical  review.  The 
request  must  be  accompanied  by  the 
owner's  reasonable  evidence  that  an 
objectively  verifiable  and  material  error 
(or  errors)  occurred  which  if  corrected 
will  result  in  a  significant  improvement 
in  the  overall  score  of  the  owner's 
property.  A  technical  review  of  physical 
inspection  results  will  not  be  conducted 
based  on  conditions  that  were  corrected 
subsequent  to  the  inspection.  Upon 
receipt  of  this  request  from  the  owner, 
the  REAC  will  review  the  physical 
inspection  and  the  owner's  evidence.  If 
the  REAC's  review  determines  that  an 
objectively  verifiable  and  material  error 
(or  errors)  has  been  docxmiented  and 
that  it  is  likely  to  result  in  a  significant 
improvement  in  the  property's  overall 
score,  the  REAC  will  take  one  or  a 
combination  of  the  following  actions: 
imdertake  a  new  inspection;  correct  the 
original  inspection;  or  issue  a  new 
physical  condition  score. 

(2)  Burden  of  proof  that  error 
occurred  rests  with  owner.  The  burden 
of  proof  rests  with  the  owner  to 
demonstrate  that  an  objectively 
verifiable  and  material  error  (or  errors) 
occurred  in  the  REAC's  inspection 
through  submission  of  evidence,  which 
if  corrected  will  result  in  a  significant 
improvement  in  the  property's  overall 
score.  To  support  its  request  for  a 
technical  review  of  the  physical 
inspection  results,  the  owner  may 
submit  photographic  evidence,  written 
material  from  an  objective  source  such 
as  a  local  fire  marshal  or  building  code 
official,  or  other  similar  evidence. 

(3)  Material  errors.  An  objectively 
verifiable  material  error  must  be  present 
to  allow  for  a  technical  review  of 
physical  inspection  results.  Material 
errors  are  those  that  exhibit  specific 
characteristics  and  meet  specific 


thresholds.  The  three  types  of  matenal 
errors  are  as  follows. 

(i)  Building  data  error.  A  building 
data  error  occurs  if  the  inspection 
includes  the  wrong  building  or  a 
building  that  was  not  owned  by  the 
property,  including  common  or  site 
areas  that  were  not  a  part  of  the 
property.  Incorrect  building  data  that 
does  not  affect  the  score,  such  as  the 
address,  building  name,  year  built,  etc., 
would  not  be  considered  material,  but  is 
of  great  interest  to  HUD  and  will  be 
corrected  upon  notice  to  the  REAC. 

(ii)  Unit  count  error.  A  unit  count 
error  occurs  if  the  total  niunber  of  units 
considered  in  scoring  is  incorrect.  Since 
scoring  uses  total  units,  the  REAC  will 
examine  instances  where  the  participant 
can  provide  evidence  that  the  total  units 
used  is  incorrect. 

(iii)  A  non-existent  deficiency  error.  A 
non-existent  deficiency  error  occiurs  if 
the  inspection  cites  a  deficiency  that 
does  not  exist. 

(4)  Significant  improvement. 
Significant  improvement  refers  to  the 
correction  of  a  material  error,  asserted 
by  the  owner,  which  causes  the  score  for 
the  owner's  property  to  cross  an 
administratively  significant  threshold 
(for  example,  the  property  would  be 
redesignated  from  standard  3 
performing  to  standard  2  performing  or 
from  standard  2  performing  to  standard 

1  performing),  or  to  result  in  an  increase 
of  10  points  or  more. 

(5)  Determining  whether  material 
error  occurred  and  what  action  is 
warranted.  Upon  receipt  of  the  owner's 
request  for  technical  review  of  a 
property's  physical  inspection  results, 
the  REAC  will  evaluate  the  owner's 
property  file  and  the  evidence  provided 
by  the  owner  that  an  objectively 
verifiable  and  material  error  occurred 
which,  if  corrected,  would  result  in  a 
significant  improvement  in  the 
property's  overall  score.  If  the  REAC's 
evaluation  determines  that  an 
objectively  verifiable  and  material  error 
(or  errors)  has  been  reasonably 
documented  by  the  owner  and  if 
corrected  would  result  in  a  significant 
improvement  in  the  property's  overall 
score,  then  the  REAC  shall  take  one  or 
a  combination  of  the  following  actions: 

(i)  Undertake  a  new  inspection; 
(ii)  Correct  the  inspection  report;  or 
(iii)  Issue  a  new  physical  condition 
score. 

(6)  Responsibility  for  the  cost  of  a  new 
inspection.  If  a  new  inspection  is 
undertaken  by  the  REAC  and  the  new 
inspection  score  results  in  a  significant 
improvement  in  the  property's  overall 
score,  then  HUD  shall  bear  the  expense 
of  the  new  inspection.  If  no  significant 
improvement  occxu's,  then  the  owner 


must  bear  the  expense  of  the  new 
inspection.  The  inspection  cost  of  a  new 
inspection,  if  paid  by  the  owner,  is  not 
a  valid  project  operating  expense.  The 
new  inspection  score  will  be  considered 
the  final  score. 

(e)  Adjustment  of  physical  condition 
score  based  on  considerations  other 
than  technical  review  and  reinspection. 
(1)  Under  certain  circumstances,  HUD 
may  ^d  it  appropriate  to  review  the 
results  of  a  physical  inspection  which 
are  anomalous  or  have  an  incorrect 
result  due  to  facts  and  circumstances 
aff^ecting  the  inspected  property  which 
are  not  reflected  in  the  inspection  or 
reflected  inappropriately  in  the 
inspection.  These  circumstances 
include,  but  are  not  necessarily  limited 
to,  inconsistencies  between  local  code 
requirements  and  the  HUD  physical 
inspection  protocol;  conditions  which 
are  permitted  by  variance  or  license  or 
which  are  preexisting  physical  features 
non-conformities  and  are  inconsistent 
with  the  HUD  physical  condition 
protocol;  or  cases  where  the  owner  has 
been  scored  for  elements  (e.g.,  roads, 
sidewalks,  mail  boxes,  resident  owTied 
appliances,  etc.)  that  it  does  not  own 
and  is  not  responsible  for  maintaining. 

(2)  To  seek  a  score  adjustment  on  the 
basis  of  these  circumstances  as  provided 
in  paragraph  (e)  of  this  section,  the 
owner  must  submit  a  request  for  an 
adjustment  to  REAC  with  appropriate 
proof  of  the  circumstances  that  resulted 
in  the  incorrect  physical  conditions 
results.  This  process  may  result  in  a 
reinspection  and/or  rescoring  of  the 
inspection  after  review  and  approval  of 
the  owner's  submission  of  appropriate 
proof  of  the  anomedous  or  inappropriate 
application. 

(3)  An  owner  may  submit  the  request 
for  this  adjustment  to  REAC  either  prior 
to  or  after  the  physical  inspection  has 
been  concluded.  If  the  owner  submits  a 
request  for  adjustment  after  the  physical 
inspection  has  been  concluded,  the 
owner  must  submit  its  request  to  REAC 
within  45  days  following  the 
submission  of  the  physical  inspection 
report,  as  provided  in  paragraph  (c)(1)  of 
this  section.  HUD  may,  but  is  not 
required  to  review  a  request  made  after 
this  period  has  expired. 

(4)  This  adjustment  process,  provided 
in  this  paragraph  (g),  may  result  in  a 
reinspection  and/ or  rescoring  of  the 
inspection  after  review  and  approval  of 
the  owner's  submission  of  appropriate 
proof  of  the  anomalous  or  inappropriate 
application. 

if)  Issuance  affinal  score  and 
publication  of  score.  (1)  The  physical 
condition  score  of  the  property  is  the 
final  score  if  the  owner  files  no  request 
for  technical  review,  as  provided  in 


paragraph  (c)  of  this  section,  or  for  other 
adjustment  of  the  physical  condition 
score,  as  provided  in  paragraph  (e)  of 
this  section.  If  the  owner  files  a  request 
for  technical  review  or  score 
adjustments  in  accordance  with 
paragraphs  (c)  and  (e)  of  this  section,  the 
final  physical  condition  score  is  the 
score  issued  by  HUD  after  any 
adjustments  are  determined  necessary 
and  made  by  HUD  at  the  conclusion  of 
these  processes. 

(2)  HUD  will  make  public  the  final 
scores  of  the  owners  through  posting  on 
HUD's  internet  site,  or  through  Federal 
Register  publication  or  other 
appropriate  means. 

(g)  Owner's  responsibility  to  notify 
residents  of  inspection;  and  availability 
of  documents  to  residents. 

(1)  Notification  to  residents.  An 
owner  must  notify  its  residents  of  any 
planned  physical  inspections  of  their 
units  or  the  housing  development 
generally. 

(2)  Availability  of  documents  for 
review.  Once  the  technical  review  and 
database  adjustment  periods  have 
expired,  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  respectively,  the 
owmer  must  make  its  physical 
inspection  report  and  all  related 
documents  available  to  its  residents 
during  regular  business  bom's  upon 
reasonable  request  for  review  and 
copying.  Related  dociunents  include  the 
owner's  survey  plan,  plan  of  correction, 
certification  and  related 
correspondence. 

(i)  Once  the  owner's  final  physical 
condition  score  is  issued  and  published, 
the  owner  must  make  any  additional 
information,  such  as  the  results  of  any 
reinspection,  appeal  requests,  available 
for  review  and  copying  by  its  residents 
upon  reasonable  request  during  regular 
business  hours. 

(ii)  The  owner  must  maintain  the 
documents  related  to  the  physical 
inspection  of  the  property,  as  described 
in  this  paragraph  (g)(2),  available  for 
review  by  residents  for  a  period  of  60 
days  from  the  date  of  submission  to  the 
owner  of  the  physical  condition  score 
for  the  property  in  which  the  residents 
reside. 

(3)  The  ovvTier  must  post  a  notice  to 
the  residents  in  the  owner's 
management  office  and  on  any  bulletin 
boards  in  all  common  areas  that  advises 
residents  of  the  availability  of  the 
materials  described  in  paragraphs  (g)(2) 
of  this  section.  The  notice  shoidd 
include  the  name,  address  and 
telephone  number  of  the  HUD  Project 
Manager. 

(4)  Residents  are  encouraged  to 
comment  on  this  information  provided 
by  the  owners  and  submit  any 


comments  directly  to  the  applicable 
Field  Office.  Should  residents  discover 
the  owner  provided  HUD  with  a  false 
certification  during  the  review  they  are 
encouraged  to  notify  the  Hub  or 
Program  Center  where  appropriate 
inquiry  and  action  will  be  taken. 

(n)  Administrative  review  of 
properties.  The  file  of  a  multifamily 
property  that  receives  a  score  of  30        • 
points  or  less  on  its  physical  condition 
inspection  will  be  referred  to  HUD's 
Departmental  Enforcement  Center  (DEC) 
for  evaluation.  The  files  of  any  of  the 
multifamily  housing  properties  may  be 
submitted  to  the  DEC  or  to  the 
appropriate  HUD  Multifamily  Hub 
Director  (MFD)  for  evaluation,  or  both, 
at  the  discretion  of  the  Office  of 
Housing. 

(1)  Notification  to  owner  of 
submission  of  property  file  to  the  MFD 
and  DEC.  The  Department  will  provide 
for  notification  to  the  owner  that  the  file 
on  the  owner's  property  is  being 
submitted  to  the  MFD  and/or  the  DEC 
for  evaluation.  The  notification  will  be 
provided  at  the  time  the  REAC  issues 
the  physical  inspection  report  to  the 
owiier  or  at  such  other  time  as  a  referral 
occurs. 

(2)  30-Day  period  for  owner  to 
provide  the  DEC  with  supporting  and 
relevant  information  and 
documentation.  The  owner  has  30 
calendar  days,  from  the  date  of  the 
REAC  notification  to  the  owner,  to 
provide  comments,  proposals,  or  any 
other  information  to  the  DEC  which  will 
assist  the  MFD  and  DEC  in  conducting 

a  comprehensive  evaluation  of  the 
property.  A  proposal  provided  by  an 
owner  may  include  the  owner's  plan  to 
correct  deficiencies  (corrective  action 
plan).  During  the  30-day  response  time 
available  to  the  owner,  the  DEC  may 
encourage  the  owner  to  submit  a 
corrective  action  plan.  The  corrective 
action  plan,  if  timely  submitted  during 
the  30-day  period  (whether  on  the 
owner's  initiative  or  at  the  request  of  the 
DEC),  may  serve  as  additional 
information  for  the  DEC  to  consider  in 
determining  appropriate  action  to  take 
at  the  conclusion  of  the  evaluation 
period.  If  not  submitted  during  the  30- 
day  response  time,  a  corrective  action 
plan  may  be  required  of  the  owmer  at  the 
conclusion  of  the  DEC's  evaluation  of 
the  property. 

(3)  Evaluation  of  the  property.  Diuing 
the  evaluation  period,  tbe  DEC  will 
perform  an  analysis  of  the  multifamily 
housing  property,  which  may  include 
input  from  tenants,  HUD  muiltifainily 
officials,  elected  officials,  and  others  as 
may  be  appropriate.  Although  the  MFD 
will  assist  with  the  evaluation,  for 
insured  mortgages,  the  DEC  will  have 
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primary  responsibility  for  the 
conclusion  of  the  evaluation  of  the 
property  after  taking  into  consideration 
the  input  of  interested  parties  as 
described  in  this  paragraph  (h)(2).  The 
DEC'S  evaluation  may  include  a  site 
visit  to  the  owner's  property. 

(4)  Continuing  responsibilities  of  HUD 
Multifamily  Program  Offices  and 
Mortgagee.  During  the  period  of  DEC 
evaluation,  HUD's  multifamily  program 
offices  continue  to  be  responsible  for 
routine  asset  management  tasks  on 
properties  and  all  servicing  actions  (e.g., 
rent  increase  decisions,  releases  from 
reserve  account  approvals).  In  addition, 
diuing  this  period  of  evaluation,  the 
mortgagee  shall  continue  to  carry  out  its 
duties  and  responsibilities  with  respect 
to  the  mortgage. 

(i)  Enforcement  action.  If,  at  the 
conclusion  of  the  evaluation  period,  the 
DEC  determines  that  enforcement  action 
is  appropriate,  the  DEC  will  provide 
notification  to  the  owner  of  the  DEC's 
decision  to  formally  accept  the  property 
for  enforcement  purposes. 

(1)  DEC  Ovmer  Compliance  Plan,  (i) 
After  notification  to  the  owner  of  the 
DEC'S  decision,  the  DEC  will  produce  a 
proposed  action  plan  (DEC  Compliance 
Plan),  the  piupose  of  which  is  to 
improve  the  physical  condition  of  the 
owner's  property,  and  correct  any  other 
known  violations  by  the  owner  of  its 
legal  obligations.  The  DEC  Compliance 
Plan  will  describe: 

(A)  The  actions  that  will  be  required 
of  the  owner  to  correct,  mitigate  or 
eliminate  identified  property 
deficiencies,  problems,  hazards,  and/or 
correct  any  odier  known  violations  by 
the  owner; 


(B)  The  period  of  time  within  which 
these  actions  must  be  completed;  and 

(C)  The  compliance  responsibilities  of 
the  owner. 

(ii)  The  DEC  Comphance  Plan  will  be 
submitted  to  the  MFD  for  review  and 
concurrence.  If  the  MFD  does  not 
concur,  the  DEC  Compliance  Plan  will 
be  submitted  to  the  Deputy  Assistant 
Secretary  for  Housing  and  the  Deputy 
Director  of  the  DEC  for  review  and 
concurrence.  If  the  DEC  Compliance 
Plan  remains  unapproved,  a  final 
decision  on  the  plan  will  be  made  by 
HUD's  Deputy  Secretary  in  consultation 
with  the  General  Counsel,  the  Assistant 
Secretary  for  Housing,  and  the  Director 
of  the  DEC. 

(iii)  Following  submission  of  the  DEC 
Compliance  Plan  to  the  owner,  the 
owner  will  be  provided  a  period  of  30 
calendar  days  to  review  and  accept  the 
DEC  Compliance  Plan.  If  the  owner 
agrees  to  comply  with  the  DEC 
Compliance  Plan,  the  plan  will  be 
forwarded  to  the  appropriate 
Multifamily  Office  for  implementation 
and  monitoring  of  completion  of  the 
plan's  reqmrements. 

(2)  Counter  compliance  plan  proposal 
by  owner.  The  owner  may  submit  an 
acceptable  coimter  proposal  to  the  DEC 
Compliance  Plan.  An  owner's  coimter 
proposal  to  a  DEC  Compliance  Plan 
must  be  submitted  no  later  than  the  30th 
day  following  submission  of  the  DEC 
Compliance  Plan  to  the  owner.  The 
DEC,  in  coordination  with  the  MFD, 
may  enter  into  discussions  with  the 
owner  to  achieve  agreement  to  a  revised 
DEC  Compliance  Plan.  If  the  owner  and 
the  DEC  agree  on  a  revised  DEC 
Compliance  Plan,  the  revised  plan  v«ll 
be  forwarded  to  the  appropriate 


Multifamily  Office  for  implementation 
and  monitoring  of  completion  of  the 
plan's  requirements. 

(3)  Non-cooperation  and  Non- 
compliance by  owner.  If  at  the 
conclusion  of  the  30th  calendar  day 
following  submission  of  the  DEC 
Compliance  Plan  to  the  owner,  the  DEC 
receives  no  response  from  the  owner,  or 
the  owner  refuses  to  accept  the  DEC 
Compliance  Plan,  or  to  present  a 
coimter  compliance  plan  proposal,  or  if 
the  owner  accepts  the  DEC  Compliance 
Plan  or  revised  DEC  Compliance  Plan, 
but  refuses  to  take  the  actions  required 
of  the  owner  in  the  plan,  the  DEC  may 
take  appropriate  enforcement  action. 

(4)  No  limitation  on  existing 
enforcement  authority.  The 
administrative  process  provided  in  this 
section  does  not  prohibit  the  Office  of 
Housing,  the  DEC,  or  HUD  generally,  to 
take  whatever  action  may  be  necessary 
when  necessary  (notwithstanding  the 
commencement  of  this  process),  as 
authorized  under  existing  statutes, 
regulations,  contracts  or  other 
documents,  to  protect  HUD's  financial 
interests  in  multifamily  properties  and 
to  protect  the  residents  of  these 
properties. 

(j)  Limitations  on  material  alteration 
of  physical  inspection  software.  HUD 
will  not  materially  alter  the  physical 
inspection  requirements  in  a  manner 
which  would  materially  increase  the 
cost  of  performing  the  inspection. 

Dated:  December  4,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  00-31306  Filed  12-7-00;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  DECEMBER  8, 
2000 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Seismic  safety:  published  12- 
8-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Aerospace  manufacturing 
and  nfework  facilities; 
published  12-8-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Moxidectin;  published  12-8- 
00 
Medical  devices: 
Gastroenterology  and 
urology  devices — 
Barium  enema  retention 
catheters  and  tips  with 
or  without  bag; 
published  12-8-00 
VETERANS  AFFAIRS 
DEPARTMENT 
Outer  burial  receptacles; 
monetary  allowances; 
published  12-8-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (sweet)  grown  in — 
Washington;  comments  due 
by  12-11-00;  published 
11-9-00 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  12-15- 
00;  published  10-16-00 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
12-11-00;  published  10- 
10-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 


Citrus  canlter;  comments 
due  by  12-15-00; 
published  10-16-00 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Child  and  adult  care  food 
program — 

Management  and  program 
integrity  improvement; 
comments  due  by  12- 
11-00;  published  9-12- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  migratory  species — 
Atlantic  bluefin  tuna; 
comments  due  by  12- 
14-00;  published  11-17- 
00 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Commercial  submarine 
cables:  Installation  and 
maintenance;  comments 
due  by  12-11-00; 
published  11-24-00 
DEFENSE  DEPARTMENT 
Defense  Logistics  Agency 
Privacy  Act;  implementation; 
comments  due  by  12-12-00; 
published  10-13-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Multiple-award  contracts 

competition;  comments 

due  by  12-14-00; 

published  12-15-99 
Veterans  Entrepreneurship 

and  Small  Business 

Development  Act  of  1999; 

implementation;  comments 

due  by  12-11-00; 

published  10-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 
Florida;  comments  due  by 

12-15-00;  published  11- 

15-00 
Missouri;  comments  due  by 

12-15-00;  published  11- 

15-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

12-14-00;  published  11- 

14-00 
Illinois;  comments  due  by 

12-11-00;  published  12-1- 

00 


Michigan;  comments  due  by 
12-13-00;  published  11- 
13-00 

New  Hampshire;  comments 

due  by  12-14-00; 

published  11-14-00 
Air  quality  implementation 
plans;  \Avapproval  and 
promulgation;  various 
States;  air  quality  pleinning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  12-15-00;  published 
11-15-00 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste  program 
authroizations: 
Massachusetts;  comments 
due  by  12-15-00; 
published  11-15-00 
Hazardous  waste: 
l-and  disposal  restrictions — 
Spent  potliners  from 
primary  aluminum 
reduction  (K088) 
treatment  standards  and 
K088  vitrification  units 
regulatory  classification; 
comments  due  by  12- 
11-00;  published  9-18- 
00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-11-00;  pubRshed 
11-9-00 

National  priorities  list 
update;  comments  due 
by  12-11-00;  published 
11-9-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Georgia;  comments  due  by 

12-11-00;  published  11-8- 

00 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  comments 
due  by  12-11-00; 
published  10-11-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 


Durable  medical  equipment, 
prosthetics,  othotics,  and 
supplies;  supplier 
standards;  comments  due 
by  12-11-00;  published 
10-11-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlite  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations- 
Arroyo  southwestern  toad; 
comments  due  by  12- 
11-00;  published  11-9- 
00 
Bay  chec(<erspot  butterfly; 
comments  due  by  12- 
15-00;  published  10-16- 
00 
Findings  on  petitions,  etc. — 
Califomia  spotted  owl; 
comments  due  by  12- 
11-00;  published  10-12- 
00 
Mountain  yellow-legged 
frog;  comments  due  by 
12-11-00;  published  10- 
12-00 
Yosemile  toad;  comments 
due  by  12-11-00; 
published  10-12-00 
Recovery  pians — 
Red-cocl(aded 
woodpecker;  comments 
due  by  12-13-00; 
published  10-17-00 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Affirmative  action  and 
nondiscrimination  obligations 
of  contractors  and 
subcontractors: 
Compliance  evaluat)ons; 
comments  due  by  12-11- 
00:  published  10-12-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plans:  standards 
approval,  etc.: 

New  Jersey;  comnr>ents  due 
by  12-13-00;  published 
11-13-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  comments   «^ 
due  by  12-11-00; 
published  10-11-00 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  mle; 
waiver;  comments  due  by 
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12-12-00;  published  12-6- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  cximments  due  by 
12-11-00;  published  10- 
11-00 
Bombardier;  comments  due 
by  12-14-00;  published 
11-14-00 
British  Aerospace; 
comments  due  by  12-15- 
00;  published  11-2-00 
Empresa  Braslleira  de 
Aeronautica  S.A.; 
comments  due  by  12-13- 
00;  published  11-13-00 
Raytheon;  comments  due  by 
12-11-00;  published  10- 
18-00 
Rolladen  Schneider 
Flugzeugbau  GmbH; 
comments  due  by  12-14- 
00;  published  11-9-00 
Class  E  airspace;  comments 
due  by  12-11-00;  published 
10-25-00 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 


Drivers'  hours  of  service — 
Fatigue  prevention;  driver 
rest  and  sleep  for  safe 
operations;  comments 
due  by  12-15-00; 
published  8-15-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel  system  integrity — 
Compressed  natural  gas 
fuel  containers; 
comments  due  by  12- 
14-00;  published  10-30- 
00 
TREASURY  DEPARTMENT 
Alcohol,  Tot>acco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 

West  Elks,  CO;  comments 
due  by  12-15-00; 
published  10-16-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudicatiorv  pensions, 
compensation,  dependerx:y, 
etc.: 

Post-traumatic  stress 
disorder  claims  based  on 


personal  assault; 
comments  due  by  12-15- 
00;  published  10-16-00 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual    . 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H.R.  2941/P.L.  106-538 

To  establish  the  Las  Cienegas 
National  Conservation  Area  in 


the  State  of  Arizona.  (Dec.  6, 
2000;  114  Stat.  2563) 

Last  List  December  7.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritie,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


^  ^W 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  U) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 
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Agricultural  Marketing  Service 

PROPOSED  RULES 
Cherries  (tart)  grown  in — 

I  Michigan  et  al.,  77323-77328 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Food  and  Nutrition  Service 
See  Forest  Service 
See  Rural  Utilities  Service 
NOTICES 
Meetings: 
Health  and  Nutrition  Effects  of  Popular  Weight-Loss  Diets 

I I  Research  Program,  77340 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77426-77427 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Schultz-Hanford  Area  Transmission  Line  Project,  WA, 
77352 

Commerce  Department 

See  Economic  Analysis  Bureau 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Kenya.  77347-77348 
Maiu-itius.  77348 
Taiwan,  77349 

Comptroller  of  the  Currency 

RULES 

Practice  and  procedure: 
Civil  money  penalties;  inflation  adjustment,  77250-77252 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  office  and  procedures: 
Soimd  recordings,  public  performance;  service  definition, 
77292-77302 
PROPOSED  RULES 

Copyright  office  and  procedures: 

Sound  recordings,  public  performance;  service  definition, 
77330-77333 
NOTICES 

Copyright  Arbitration  Royalty  Panel: 
Digital  performance  right  in  soimd  and  ephemeral 
recordings — 
1         Copyright  liability  and  precontroversy  discovery 
'  schedule,  77393-77394 


Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances: 
Dichloralphenazone;  placement  into  List  IV,  77328-77330 

Economic  Analysis  Bureau 

RULES 

International  services  surveys: 
BE-82;  annual  survey  of  financial  services  transactions 
between  U.S.  financial  services  providers  and 
unafiiliated  foreign  persons,  77282-77285 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 

Special  Demonstration  Programs,  77431-77436 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  77349- 
77350 
Meetings: 

Web-Based  Education  Commission,  77350 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77392-77393 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Industries  of  the  Future,  Emerging  Technology 

Deployment,  77350-77351 
Power  Plant  Improvement  Initiative,  77351-77352 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Ohio,  77308-77318 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  77307-77308 
PROPOSED  RULES 
Air  programs: 
Outer  Continental  Shelf  regulations — 
California;  consistency  update,  77333-77338 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  correction,  77429 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77373-77374 
Submission  for  0MB  review;  comment  request,  77375 
Air  pollution  control: 
State  operating  permits  programs — 
Various  States,  77376-77377 
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Toxic  and  hazardous  substances  control: 
New  chemicals — 
Receipt  and  status  information,  77377-77380 

Equal  Employment  Opportunity  Commission 

RULES 

Age  Discrimination  in  Employment  Act: 
Rights  and  claims  waivers;  tender  back  of  consideration, 
77437-77447 

Executive  Office  of  tlie  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  77344-77345 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 
RIN  0584^AC76 

Special  Supplernental  Nutrition 
Program  for  Women,  Infants  and 
CKiildren  (WiC):  Certification  Integrity 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  adopts  an 
interim  rule  amending  7  CFR  part  246 
which  was  published  on  January  21, 
2000,  at  65  FR  3375  for  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC). 
The  interim  rule  and  this  final  rule 
implement  three  legislative 
requirements  that  affect  the  application 
and  certification  process  for  the  WIC 
Program.  These  legislative  requirements 
can  be  found  in  the  William  F.  Goodling 
Child  Nutrition  Reauthorization  Act  of 
1998.  In  addition,  this  final  rule 
implements  several  nondiscretionary 
legislative  requirements  in  the 
Agricultural  Risk  Protection  Act  of  2000 
that  also  affect  the  WIC  application  and 
certification  process.  One  of  these 
provisions  was  subsequently  amended 
by  the  Grain  Standards  and  Warehouse 
Improvement  Act  of  2000,  Public  Law 
106-472,  enacted  November  9,  2000. 
Therefore,  this  final  rule  adopts 
requirements  that  WIC  appUcants, 
except  in  limited  circimistances,  present 
documentation  of  family  income  at 
certification  for  those  individuals  who 
are  not  certified  based  on  adjunctive 
income  eligibility  procedures;  present 
proof  of  residency  as  part  of  a  State 
agency's  system  to  prevent  dual 
participation;  and,  physically  present 
themselves  at  certification.  In  addition, 
this  final  rule  allows  individuals 
residing  in  a  remote  Indian  or  Native 


village  or  served  by  an  Indian  tribal 
organization  and  residing  on  a 
reservation  or  pueblo,  to  provide  the 
name  of  the  village  and  mailing  address 
as  proof  of  residency,  and  defines 
"remote  Indian  or  Native  village." 
Further,  this  final  rule  provides  State 
agencies,  in  determining  an  applicant's 
eligibility  for  WIC,  the  option  to  exclude 
from  consideration  as  income  any  cost- 
of-living  allowance  provided  to  military 
personnel  who  are  on  duty  outside  the 
contiguous  United  States.  The  intent  of 
these  provisions  is  to  strengthen  the 
integrity  of  the  WIC  certification  process 
and  to  consider  the  needs  of  special 
populations  in  determining  eligibility 
for  the  WIC  Program. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  10.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Whitford  at  (703)  305-2746 
diu'ing  regular  business  hours  (8:30  a.m. 
to  5  p.m.)  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

1.  Why  is  This  Regulation  Necessary? 

On  January  21,  2000,  the  Department 
published  an  interim  rule  at  65  FR  3375 
to  implement  three  legislative 
requirements  in  the  William  F.  Goodling 
Child  Nutrition  Reauthorization  Act  of 
1998,  Public  Law  105-336,  112  Stat. 
3143,  enacted  October  31,  1998,  which 
affect  the  application  and  certification 
process.  These  provisions  include,  with 
limited  exceptions,  that  WIC  agencies 
require  WIC  applicants  and  participants 
to:  (1)  Provide  proof  or  documentation 
of  family  income  in  cases  where  an 
individual  is  not  determined 
adjtmctively  or  automatically  income 
eligible;  (2)  provide  proof  or 
documentation  of  an  applicant's 
residency;  and  (3)  physically  present 
themselves  at  the  WIC  clinic  at 
certification.  Comments  were  requested 
by  the  Department  on  the  interim  rule. 
Comments  received  on  the  interim  rule 
are  discussed  below. 

Subsequently,  legislation  was  enacted 
on  Jime  20,  2000,  the  Agricultural  Risk 
Protection  Act  of  2000,  Public  Law  106- 
224,  114  Stat.  224,  which  includes 
several  nondiscretionary  provisions  that 
also  affect  the  WIC  application  and 
certification  process.  One  of  these 
provisions  was  subsequently  amended 
by  the  Grain  Standards  and  Warehouse 
Improvement  Act  of  2000,  Public  Law 
106-472,  114  Stat.  2058,  enacted  on 
November  9,  2000.  The  Agricultural 


Risk  Protection  Act  of  2000  allows 
individuals  residing  in  a  remote  Indian 
or  Native  village  or  served  by  an  Indian 
tribal  organization  and  residing  on  a 
reservation  or  pueblo,  to  provide  their 
mailing  address  and  name  of  the  remote 
Indian  or  Native  village  as  proof  of 
residency.  This  legislation  defines 
"remote  Indian  or  Native  village."  The 
Agricultural  Risk  Protection  Act  of 
2000,  subsequently  amended  by  the 
Grain  Standards  and  Warehouse 
Improvement  Act  of  2000,  also  provides 
State  agencies,  in  determining  an 
applicant's  eligibility  for  WIC,  the 
option  to  exclude  from  consideration  as 
income  any  cost-of-living  allowance 
provided  to  military  persoimel  who  are 
on  duty  outside  the  contiguous  United 
States.  These  requirements,  as  set  forth 
in  this  final  rule,  are  reproduced 
verbatim  from  the  legislation.  Thus, 
they  are  considered  nondiscretionary 
provisions. 

Section  263  of  the  Agricultural  Risk 
Protection  Act  of  2000  requires  that  FNS 
promulgate  regulations  to  implement 
the  provisions  as  soon  as  practicable 
after  the  date  of  enactment  without 
regard  to  the  Administrative  I*rocedure 
Act's  notice  and  comment  provisions  (5 
U.S.C.  553);  the  State  of  Policy  of  the 
Secretary  of  Agriculture  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking 
effective  July  24,  1971  (36  FR  13804); 
and  the  Paperwork  Reduction  Act  (44 
U.S.C,  chapter  35).  In  addition,  section 
172  of  Public  Law  106-224  requires  us 
to  promulgate  regulations  to  carry  out 
the  Act  and  its  amendments  not  later 
than  120  days  after  the  date  of 
enactment,  June  20,  2000.  For  these 
reasons,  and  because  we  are  obligated 
by  law  and  have  exercised  no  discretion 
in  making  the  amendments  set  forth  by 
Public  Law  106-224,  we  are  not  taking 
public  comment  prior  to  promulgation 
of  this  final  rule. 

2.  What  Comments  Were  Received  on 
the  Interim  Rule  and  What  Provisions 
Have  Been  Added  as  a  Result  of  New 
Legislation? 

A  total  of  24  conmient  letters,  faxes 
and  emails  were  received  on  the  interim 
rule  published  on  January  21,  1999,  at 
65  FR  3375.  Conunenters  were  primarily 
WIC  State  and  local  agencies  and  staff. 
Other  conunenters  represented  industry, 
a  professional  health  or  nutrition-related 
group,  and  the  general  public.  In 
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general,  some  comment ers  supported 
the  legislative  measures  to  improve  the 
integrity  of  the  WIC  Program.  However, 
the  majority  of  commenters  opposed 
various  aspects  of  the  requirements  in 
the  interim  rule,  primarily  the 
requirements  mandated  by  law.  In 
addition,  some  commenters 
recommended  changes  to  WIC 
eligibility,  and  certification 
requirements  thafTvere  not  addressed  in 
the  interim  rule  such  as  what  is  counted 
as  income  for  WIC  eligibility  purposes. 

The  Department  has  carefully 
considered  all  comments  in  the 
development  of  this  final  rule  and 
would  like  to  thank  all  agencies, 
organizations  and  individuals  that 
responded  to  the  request  for  comments 
on  the  interim  rule.  The  Department 
does  not  have  the  authority  to  eliminate 
or  revise  legislative  requirements,  or 
change  other  WIC  requirements  not 
addressed  in  the  interim  rule  without 
first  issuing  proposed  regulations  and 
affording  the  public  the  opportimity  to 
comment  on  the  proposal.  There  are, 
however,  several  issues  that  need 
clarification,  given  the  comments 
received.  The  following  is  a  discussion 
of  each  provision,  clarifications  needed 
as  a  result  of  comments  received,  an 
explanation  of  the  three 
nondiscretionary  certification 
provisions  contained  in  Public  Law 
106-224,  with  one  provision 
subsequently  amended  by  Pub.  L.  106- 
472,  and  an  explanation  of  the 
provisions  in  this  final  rule. 

a.  Definitions— §  246.2 

In  the  interim  rule,  the  Department 
added  new  definitions  for  "Applicants," 
"Documentation"  and  "Individual  with 
disabilities."  One  commenter 
recommended  that  the  definition  of 
"dociunentation"  include  cases  where 
the  local  agency  assists  in  obtaining  the 
documentation  such  as  contacting  the 
Medicaid  Program  to  establish  eligibility 
for  WIC  adjimct  income  eligibility 
piuposes.  It  is  the  Department's 
intention  that  the  definition  of 
"documentation"  include  situations 
where  the  applicant  may  bring  in 
written  information  to  confirm  verbal 
statements  or  include,  where  feasible, 
the  WIC  clinic  assisting  the  client  in 
obtaining  the  required  written 
documents.  For  example,  WIC  staff 
could  contact  the  Medicaid  Program  or 
access  Medicaid  eligibility  information 
to  confirm  that  the  applicant  is 
adjunctively  or  automatically  income 
eligible  for  WIC.  No  comments  were 
received  on  the  definitions  of 
"Applicants"  and  "Individual  with 
disabilities."  As  such,  the  three 


definitions  included  in  the  interim  rule 
are  not  changed  in  this  final  rule. 

Further,  a  new  definition  of  "remote 
Indian  or  Native  village"  has  been 
added  as  a  result  of  the  Agricultiu-al 
Risk  Protection  Act  of  2000,  Public  Law 
106-224, 114  Stat.  224,  Section  244(a). 
As  noted  below,  this  law  adds  an 
additional  exception  to  the  proof  of 
residency  requirement  for  individuals 
residing  in  a  remote  Indian  or  Native 
village.  Therefore,  as  defined  in  the  Act, 
"remote  Indian  or  Native  village"  means 
an  Indian  or  Native  village  that:  (1)  Is 
located  in  a  nu'al  area;  (2)  has  a 
population  of  less  than  5,000 
inhabitants;  and,  (3)  is  not  accessible 
year-around  by  means  of  a  public  road, 
as  defined  in  section  101  of  title  23  of 
the  United  States  Code  (U.S.C).  Section 
101  of  title  23  of  the  U.S.C.  defines 
public  road  as  "*   *   *  any  road  or  street 
under  the  jurisdiction  of  and 
maintained  by  a  public  authority  and 
open  to  public  travel."  Accordingly, 
§  246.2  adds  a  new  definition  of  "remote 
Indian  or  Native  village." 

b.  Documentation  of  Family  Income — 
§246.7(d)(2)M 

The  interim  ruJe  established,  in 
accordance  with  legislation,  that 
applicants,  except  those  deemed 
adjunctively  income  eligible,  must 
provide  dociunentation  of  family 
income  with  limited  exceptions.  The 
limited  exceptions  include:  (1)  An 
individual  for  whom  the  necessary 
documentation  is  not  available;  or,  (2) 
an  individual,  such  as  a  homeless 
woman  or  child,  for  whom  the  agency 
determines  the  requirement  would 
present  an  unreasonable  barrier  to 
participation.  The  Department  also 
clarified  in  the  interim  rule  that  certain 
instream  migrant  farmworkers  and  their 
family  members  with  expired 
Verification  of  Certification  cards  shall 
satisfy  the  State  agency's  income 
standard  and  income  documentation 
requirements.  The  interim  rule  also 
addressed  the  Department's  intent  to 
continue  to  include  a  provision  which 
affords  State  and  local  agencies  the 
authority  to  verify  an  applicant's 
income,  that  is  validating  information 
provided  by  the  applicant  through  an 
external  source  other  than  the  applicant. 

One  commenter  reconunended  the 
exceptions  to  the  provision  of 
documentation  include  individuals  that 
have  lost  everything  due  to  theft,  fire, 
flood  or  other  disaster.  This  example 
clearly  falls  within  the  parameters  of 
one  of  the  exceptions  set  forth  in  the 
legislation,  that  is  an  individual  for 
whom  the  necessary  dociunentation  is 
not  available. 


One  commenter  reconunended  that  all 
sources  of  family  income  be 
documented,  not  just  income  of  one 
family  member.  It  has  been  the 
Department's  and  State  and  local 
agencies'  longstanding  policy  that  all 
sources  and  amounts  of  family  income 
are  identified  in  determining  WIC 
income  eligibility. 

Given  the  comments  received  and 
clarifications  noted  above,  the  interim 
requirements  pertaining  to  the 
documentation  of  income  are 
unchanged  in  this  final  rule. 

c.  Exclusion  From  Income — §  246. 7(d)(2) 

Section  244(b)  of  Pubhc  Law  106-224 
amended  section  17(d)(2)(B)  of  the 
Child  Nutrition  Act  (CNA)  to  make  a 
technical  correction.  The  technical 
correction  is  made  to  a  provision  which 
permits  State  agencies  to  exclude  from 
income,  in  determining  WIC  eligibility, 
any  basic  allowance  for  quarters 
received  by  military  personnel  residing 
off  military  installations.  First,  Section 
244(b)  changes  the  reference  from  "basic 
allowance  for  quarters"  to  "basic 
allowance  for  housing."  This  change  is 
necessary  and  consistent  with  a  revision 
in  the  terminology  used  in  referring  to 
this  military  allowance.  Second,  Section 
244(b)  of  Public  Law  106-224, 
subsequently  amended  by  Section 
307(b)(1)  of  Public  Law  106-472,  adds 
at  the  end  of  section  17(d)(2)(B)  of  the 
CNA  a  new  provision.  Under  this 
provision.  State  agencies  may  choose  to 
exclude,  in  determining  WIC  income 
eligibility,  any  cost-of-living  allowance 
(COLA)  provided  under  section  405  of 
title  37  of  the  United  State  Code,  to  a 
member  of  a  uniformed  service  who  is 
on  duty  outside  the  contiguous  states  of 
the  United  States.  This  allowance  is 
referred  to  as  the  overseas  continental 
United  States  (OCONUS)  COLA. 

The  OCONUS  COLA  is  provided  to 
active  duty  uniformed  service  members 
in  designated  overseas  high-cost  areas 
including  Hawaii,  Alaska  and  Guam. 
Ultimately,  the  decision  to  choose 
whether  to  exclude  the  OCONUS  COLA 
in  determining  WIC  income  eligibility 
affects  all  WIC  State  agencies.  This  is 
the  case  because  some  members  of  a 
military  family  may  remain  stateside 
and  apply  and/or  participate  in  WIC 
while  a  family  member  on  duty  overseas 
receives  the  OCONUS  COLA.  In  areas 
outside  the  contiguous  U.S.,  such  as 
Hawaii,  Alaska  and  Guam,  only  one 
COLA  is  provided  to  active  duty 
military  personnel  stationed  in  these 
locations,  that  is  the  OCONUS  COLA. 
Therefore,  each  WIC  State  agency  in 
which  applying  members  of  a  military 
family  reside  within  its  borders  must 
determine  whether  it  will  include  or 


exclude  the  OCONUS  COLA  provided 
to  the  family  member  who  is  stationed 
in  a  designated  overseas  high-cost  area 
in  determining  WIC  income  eligibility. 
The  determination  to  include  or  exclude 
the  OCONUS  COLA  needs  to  be 
addressed  in  each  State  agency's  policy 
and  procedures  manual. 

while  State  agencies  may  choose  to 
exclude  the  OCONUS  COLA  in 
determining  WIC  income  eligibility,  the 
amendments  made  by  Public  Laws  106- 
224  and  106-472  do  not  authorize  or 
permit  State  agencies  to  choose  whether 
to  exclude  the  COLA  provided  to 
military  personnel  in  designated  high- 
cost  areas  within  the  continental  United 
States.  This  allowance  is  referred  to  as 
the  Continental  United  States  (CONUS) 
COLA.  Therefore,  in  all  cases  where  a 
military  family  receives  the  CONUS 
COLA,  the  amount  must  be  counted  as 
income  in  determining  WIC  eligibility. 

In  reviewing  military  pay  stubs,  while 
some  variation  may  exist  to  reflect  the 
COLA,  generally,  the  military  pay  stubs 
will  identify  whether  a  COLA  is 
provided  to  a  military  person,  either  as 
an  OCONUS  OCOLA  or  a  CONUS 
COLA.  All  Marines'  pay  stubs,  whether 
they  receive  or  do  not  receive  a  CONUS 
COLA,  will  reflect  in  the  remarks 
section  of  the  pay  stub  that  the  Marine 
is  entitled  to  CONUS  COLA;  computed 
amount  is  reflected  as  "O"  or  a  specific 
dollar  amount.  As  indicated  above,  if  a 
military  family  member  applies  for  WIC 
and  a  household  member  receives  a 
CONUS  COLA,  the  amount  received 
must  be  counted  in  determining  WIC 
income  eligibility. 

Accordingly,  §246.7(d)(2)(iv)(A)  is 
revised  to  change  the  reference  from 
"basic  allowance  for  quarters"  to  "basic 
allowance  for  housing."  This  section 
also  adds  the  option  that  State  agencies 
may  choose  to  exclude  any  cost-of- 
living  allowance  provided  to  military 
personnel  on  duty  outside  the 
contiguous  United  States. 

d.  Dual  Participation  Prevention — Proof 
of  Residency— §  246. 7(1)(2) 

Public  Law  105-336  addresses  a 
renewed  emphasis  on  State  and  local 
agencies'  systems  for  detecting  dual 
participation.  Therefore,  the  interim 
rule,  at  §  246.7(1)(2),  added  a 
requirement,  in  addition  to  checking 
identity  at  certification,  that  State  and 
local  agencies  must  require  each 
applicant  at  certification  to  present 
proof  of  residency,  that  is  the  location 
or  address  where  the  applicant  routinely 
lives  or  spends  the  night.  As  noted,  for 
an  Infant  or  child  applicant, 
documentation  of  residency  must  be 
provided  for  the  person  with  whom  the 
infant  or  child  resides.  Further,  the 


requirement  to  provide  documentation 
of  residency  also  applies  to  a  person 
who  transfers  ft-om  another  area  or  State 
and  presents  a  valid  Verification  of 
Certification  (VOC)  card  at  a  new  WIC 
site.  As  indicated  in  the  interim  rule,  a 
post  office  box  does  not  constitute 
sufficient  documentation  of  residency. 

Some  commenters  opposed  the 
requirement  for  various  reasons.  For 
example,  WIC  commenters  indicated 
that  WIC  applicants  may  forget  to  bring 
in  documentation  or  bills  may  not  be  in 
the  name  of  the  applicant.  However,  a 
greater,  overriding  factor  is  the  need  to 
detect  and  prevent  dual  participation. 
The  collection  of  such  information  is  an 
important  data  element  in  identifying 
dual  participation  and  necessary  to 
improve  the  integrity  of  the  WIC 
Program.  Further,  sufficient  flexibility 
exists  for  State  agencies  in  developing 
procedures  in  this  area.  For  example,  we 
support  a  commenter's  suggestion  that 
"location"  should  also  mean,  for 
example,  directions  on  a  map  where  the 
applicant  routinely  lives  or  spends  the 
night.  Such  procedures  may  be 
necessary,  for  example,  in  areas/towns 
where  only  post  office  boxes  exist  or  in 
rural  areas  where  there  are  no  street 
names. 

Some  commenters  expressed  concern 
that  some  applicants  may  view  and 
misinterpret  the  requirement  as 
requiring  proof  of  citizenship  or  alien 
status.  We  strongly  encourage  State  and 
local  agencies  to  ensure  any  program 
eligibility  information  to  WIC  applicants 
and  participants  reflects  the  true  intent 
of  this  requirement.  While  for  WIC 
regulatory  and  policy  purposes,  the 
Department  refers  to  this  requirement  as 
proof  of  residency,  WIC  applicants  need 
to  understand  they  are  being  asked  to 
provide  documentation  of  where  they 
routinely  live  or  spend  the  night.  Such 
clarification  is  extremely  important  to 
ensure  misunderstanding  or 
miscommunication  of  the  requirement 
does  not  create  a  barrier  to  WIC 
participation. 

The  residency  requirement,  i.e.,  the 
location  or  address  where  the  applicant 
routinely  lives  or  spends  the  night,  has 
no  durational  aspect.  That  is,  there  is  no 
requirement  on  the  length  of  time  an 
applicant  must  reside  at  the  location  or 
address  where  he/she  routinely  lives  or 
spends  the  night. 

Accordingly,  the  general  requirements 
pertaining  to  documentation  of 
residency,  as  set  forth  in  the  interim 
rule,  are  retained  in  this  final  rule. 

(1)  Special  Residency  Procedures 

As  specified  in  the  preamble  to  the 
interim  rule,  ciurent  WIC  regulations  at 
section  246.7(c)(1)  require  all  State 


agencies,  except  Indian  State  agencies  to 
require  applicants  to  reside  within  the 
jurisdiction  of  the  State.  WIC 
regulations  authorize  Indian/Native 
American  State  agencies  to  establish  a 
requirement  for  applicants  to  reside 
within  their  area  or  legal  jurisdiction. 

Further,  State  agencies  may  also 
establish  a  local  service  area  residency 
requirement.  The  residency  requirement 
has  no  durational  or  formal  legal  aspect 
and  need  to  represent  a  legal  residence. 
Also,  length  of  residency  cannot  be  a 
prerequisite  to  receiving  WIC  benefits. 

No  comments  were  received  on  these 
current  WIC  residency  requirements. 
Therefore,  these  requirements  are 
retained  in  WIC  regulations  and  policy. 

(2)  Exceptions  to  the  Identity  and 
Residency  Documentation  Requirements 

As  set  forth  in  the  interim  rule  in 
§  246.7(l)(2),  State  agencies  are 
permitted,  when  no  proof  of  residency 
or  identity  exists,  to  exempt  an 
applicant  from  the  residency  and/or 
identity  documentation  requirements.  In 
such  cases,  at  a  minimum.  State  or  local 
agencies  must  require  the  applicant  to 
confirm  in  writing  his/her  residency  or 
identity.  As  noted  in  the  interim  rule, 
applicants  to  whom  an  exemption  may 
apply  include  a  victim  of  theft,  loss,  or 
disaster;  a  homeless  individual;  or,  a 
migrant  farm  worker.  No  comments 
were  received  on  this  portion  of  the 
interim  rule.  Therefore,  this  final  rule 
retains  these  requirements. 

However,  sections  244(a)  and  (c)  of 
Public  Law  106-224  have  included  an 
additional  nondiscretionary  exemption 
from  the  residency  requirement.  Section 
244(c)  of  the  law  permits  an  individual 
residing  in  a  remote  Indian  or  Native 
village,  or  an  individual  served  by  an 
Indian  tribal  organization  and  residing 
on  a  reservation  or  pueblo,  to  establish 
proof  of  residency  by  providing  to  the 
State  agency  the  maUing  address  of  the 
individual  and  the  name  of  the  remote 
Indian  or  Native  village.  The 
Department  has  determined  that  no 
additional  requirements  or  standards,  as 
authorized  by  the  Pubhc  Law  106-224, 
are  necessary  to  implement  this 
requirement.  Accordingly,  at  the  end  of 
§  246.7(1)(2),  a  new  sentence  has  been 
added  to  reflect  this  legislative 
provision. 

e.  Physical  Presence — §246.7(p) 

Many  commenters  opposed  the 
general  requirement  set  forth  in  Public 
Law  105-335  that  individuals  seeking 
participation  in  the  WIC  Program  must 
be  physically  present  at  the  initial  WIC 
certification  and  subsequent 
recertifications,  except  in  certain 
limited  circumstances.  Some 
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commenters  recommended  additional 
exemptions  beyond  those  permitted  by 
the  legislation,  such  as  permitting  a 
non-WIC  entity/individual  such  as  any 
health  professional,  to  confirm  or  verify 
an  individual's  physical  presence.  As 
indicated  previously,  the  Department 
does  not  have  the  authority  to  change  or 
expand  legislative  requirements. 
Further,  the  legislative  mandate 
reinforces  the  Department's  long- 
standing position  that  the  physical 
presence  of  an  individual  at  certification 
is  basic  to  WIC  Program  effectiveness. 

The  Department  wishes  to  emphasize, 
as  set  forth  in  the  preamble  to  the 
interim  rule,  that  although  an  applicant 
may  be  exempt  from  the  physical 
presence  requirement.  State  and  local 
agencies  must  ensure  that  all  necessary 
information  and  dociunentation, 
including  income,  residency,  identity, 
and  nutrition  risk,  are  provided  in  order 
to  make  a  WIC  eligibility  determination 
in  the  absence  of  the  applicant.  The 
applicant's  parent,  caretaker  or  proxy 
can  bring  in  the  documents  necessary  to 
determine  eligibility  for  WIC. 

Therefore,  the  general  requirement 
that  individuals  must  be  physically 
present  at  the  initied  WIC  certification 
and  subsequent  recertifications,  except 
in  certain  limited  circumstances  as 
discussed  below,  has  been  retained  in 
this  final  rule. 

(1)  Mandatory  Exception  to  the  Physical 
Presence  Requirement  Due  to  a 
Disability 

As  set  forth  in  Public  Law  105-336 
and  the  interim  rule.  State  and  local 
agencies  are  required  to  exempt  from 
the  physical  presence  requirement 
applicants  who  are  qualified  individuals 
with  disabilities  and  are  unable  to  be 
physically  present  at  the  WIC  clinic 
because  of  their  disabilities.  The  interim 
rule  further  clarified  that  this 
requirement  also  applies  to  applicants 
whose  parents  or  caretakers  are 
individuals  with  disabilities  that  meet 
this  standard.  The  interim  rule  set  forth 
examples  of  situations  that  would 
warrant  an  exception  to  the  physical 
presence  requirement  due  to  a 
disability.  Those  examples  included:  (1) 
A  medical  condition  that  necessitates 
the  use  of  medical  equipment  that  is  not 
easily  transportable;  (2)  a  medical 
condition  that  requires  confinement  to 
bed  rest;  and  (3)  a  serious  illness  that 
may  be  exacerbated  by  coming  in  to  the 
WIC  clinic. 

One  commenter  supported  the 
exceptions  for  disability  and  indicated 
the  exceptions  were  reasonable  and 
represented  current  State  agency 
practices.  Another  commenter 
recommended  that  the  regidatory  text  be 


revised  to  include  an  example  of  a 
highly  contagious  illness  that  may  be 
readily  commimicated  to  others.  The 
interim  rule  and  regulatory  text  set  forth 
examples  of  situations  that  warranted  an 
exception  due  to  a  disability.  Therefore, 
some  State  agency  flexibility  exists  to 
identify  other  potential  conditions 
similar  to  those  cited  in  the  interim  rule. 
Certainly,  an  individual  with  a  highly 
contagious  illness  most  likely  would 
require  confinement  to  bed  rest  and/or 
the  condition  may  be  exacerbated  by 
coming  in  to  the  WIC  clinic.  Therefore, 
such  a  situation  may  fall  imder  one  or 
more  of  the  examples  set  forth  in  the 
interim  rule. 

Further,  another  commenter 
recommended  that  if  a  person  meets  the 
conditions  and  is  unable  to  be 
physically  present,  that  the  State  or 
local  agency  should  permit  a  caregiver 
or  representative  to  present 
documentation  of  income,  residency, 
and  blood  work  data.  This  is  the 
Department's  intent  with  regard  to 
implementation  of  this  exception.  While 
the  appUcant  may  be  determined  to  be 
exempt  ft'om  the  physical  presence 
requirement,  State  and  local  agencies 
would  need  to  schedule  an  appointment 
for  another  family  member,  caregiver  or 
representative  to  bring  in  all  dociiments 
and  information  necessary  to  determine 
the  applicant's  eligibility  for  the  WIC 
Program. 

As  indicated  in  the  interim 
rulemaking,  all  persons  with  disabilities 
are  not  automatically  exempt  from  the 
physical  presence  requirement.  Only 
those  disabilities  that  create  a  current 
barrier  to  the  physical  presence 
requirement  may  serve  as  a  basis  for  an 
exception  from  the  requirement. 

Accordingly,  as  set  lorth  in  the 
interim  rule,  section  246.7{p)(2)(i)  is 
retained  in  this  final  rule. 

(2)  State  Agency  Option  To  Exempt 
Certain  Infants  and  Children  From  the 
Physical  Presence  Requirement 

Public  Law  105-336,  and  the  interim 
rule,  provide  State  agencies  the  option, 
if  physical  presence  would  present  an 
uiueasonable  barrier  to  participation,  to 
exempt  certain  infants  or  children  ft'om 
the  physical  presence  requirement  in 
the  following  situations: 

An  infant  or  child: 

•  Who  was  present  at  his/her  initial 
WIC  certification:  and, 

•  Has  documented  ongoing  health 
care  fi-om  a  provider  other  than  the  local 
agency;  or 

An  infant  or  child: 

•  Who  was  present  at  his/her  initial 
WIC  certification;  and 

•  Was  present  at  a  WIC  certification 
or  recertification  determination  within 


the  1-year  period  ending  on  the  date  of 
the  most  recent  certification  or 
recertification  determination;  and, 

•  Is  under  the  care  of  one  or  more 
working  parents  or  one  or  more  primary 
working  caretakers  whose  working 
status  presents  a  barrier  to  bringing  the 
infant  or  child  in  to  the  WIC  clinic. 

Several  comments  were  received  on 
the  option  to  exempt  an  infant  or  child 
with  ongoing  health  Ccire.  One 
commenter  recommended  this  option  be 
extended  to  children  in  foster  or  shelter 
care.  Others  opposed  the  provision 
because  the  provider  of  the  health  care 
must  be  an  entity  other  than  the  WIC 
local  agency.  However,  as  indicated 
previously,  the  Department  does  not 
have  the  authority  to  expand  the  option 
or  exclude  one  or  more  aspects  of  the 
requirement  because  they  are  specified 
in  law.  One  commenter  expressed 
concern  that  under  this  option,  an  infant 
could  present  soon  after  birth  and  never 
have  to  physically  present  again  at  a 
WIC  certification.  We  support  the 
concern  raised  by  the  commenter  and 
would  encourage  WIC  State  agencies  to 
consider  this  issue  in  the  development 
of  policy.  A  limit  on  the  number  of 
consecutive  times  this  option  could  be 
used  may  be  appropriate,  as  in  the  case 
identified  by  the  conunenter.  This 
option,  as  set  forth  in  the  interim  rule, 
is  retained  in  this  final  rule. 

Several  commenters  also  opposed  the 
option  to  exempt  an  infant  or  child  of 
working  parents.  Reasons  cited  by 
commenters  for  opposing  the  provision 
include  that  it  will  confuse  working 
parents,  it  will  be  difficult  for  parents  to 
meet  the  initial  physical  presence 
requirement,  and  the  option  fails  to 
address  an  essential  requirement  that 
the  infant  or  child  have  ongoing  health 
care.  Because  the  option,  as  noted 
above,  is  reproduced  in  the  regulations 
verbatim  from  the  legislation,  the 
Department  does  not  have  the  authority 
to  change  or  revise  the  option. 

However,  given  comments  received 
on  this  provision,  several  clarifications 
are  necessary  with  regard  to  this  option. 
First,  as  a  conunenter  noted,  the 
requirement  that  the  infant  or  child 
must  have  been  present  within  a  1-year 
period  does  mean  that  an  infant  or  child 
must  have  been  physically  present  at  a 
WIC  certification  at  least  once  in  the 
previous  12  months.  Second,  the  report 
language  which  accompanies  Public 
Law  105-336  specifies  that  the 
exemption  for  working  parents  means 
that  in  families  where  there  are  two 
parents  or  caretakers,  both  individuals 
must  be  working  in  order  for  the  option 
to  apply.  The  exception  for  one  working 
parent  in  the  legislation  and  the  interim 


rule  refers  to  households  where  there  is 
only  one  parent  or  caretaker. 

As  indicated  above,  commenters 
expressed  concerns  with  both  options 
for  exempting  an  infant  or  child. 
However,  the  Department  would 
emphasize  that  these  are  options  that 
the  State  agency  can  determine  whether 
or  not  to  implement.  State  agencies  are 
not  required  to  implement  these 
provisions.  Therefore,  for  the  reasons 
stated  above,  the  option  to  exclude  an 
infant  or  child  in  the  case  of  working 
parents  or  caretakers  is  retained  in  this 
final  rule,  as  set  forth  in  the  interim 
rule. 

f.  Certification  Forms— §  246.7(1) 

Section  246.7(i)(3Hi){5)  of  the 
interim  rule  specifies  that  the 
certification  form,  which  may  be  either 
paper  or  electronic,  must  reflect  the  type 
of  document(s)  used  to  detennine  or 
confirm  income  eligibility,  residency 
and  identity  or  include  a  copy  of  the 
document{s)  in  the  file.  Further,  in  those 
cases  where  there  is  no  proof  of  income, 
the  file  must  include  a  copy  of  the 
written  statement  by  the  applicant 
indicating  why  he/she  cannot  provide 
documentation  of  income,  and  in 
applicable  cases,  specify  if  the  applicant 
has  no  income.  Further,  this  section  also 
requires  an  indication  of  whether  the 
applicant  is  physically  present  at 
certification.  Such  an  indication  may 
consist  of  simply  checking  off  an 
appropriate  annotated  box  on  a  paper  or 
electronic  form.  If  that  applicant  is  not 
physically  present,  the  form  must 
indicate  the  reason  why  an  exception 
was  granted  or  a  copy  of  a  dociunent(s) 
must  be  placed  in  the  file  that  explains 
the  reason  for  the  exception. 

Several  commenters  opposed  the 
requirements  for  State  and  local 
agencies  to  reflect  the  types  of 
documents  used  to  confirm  income  and 
residency.  However,  the  Department 
believes  these  requirements  are 
necessary  to  ensxu'e  the  integrity  of  the 
WIC  certification  process.  State  agencies 
have  been  encouraged  to  adopt 
procedures  to  meet  this  requirement  in 
a  manner  that  imposes  the  least 
administrative  burden  on  WIC  clinic 
staff. 

3.  Procedural  Matters 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 


Regidatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review, 
Samuel  Chambers,  Jr.,  Administrator, 
Food  and  Nutrition  Service,  has 
certified  that  this  rule  woidd  not  have 
a  significant  impact  on  a  substantial 
nmnber  of  small  entities.  This  nde 
would  modify  WIC  certification 
procedures.  "Therefore,  the  effect  of 
these  changes  would  be  primarily  on 
State  and  local  WIC  agencies,  some  of 
which  are  small  entities.  However,  the 
impact  on  small  entities  is  not  expected 
to  be  significant. 

Executive  Order  12372 

The  WIC  Program  is  listed  in  the 
Catalog  of  Federed  Domestic  Assistance 
Programs  under  10.557.  For  the  reasons 
set  forth  in  the  final  rule  in  7  CFR  part 
3015,  Subpart  V,  and  related  Notice  (48 
FR  29115),  this  program  is  included  in 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  final  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  poUcies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
imless  so  specified  in  the  EFFECTIVE 
DATE  section  of  the  preamble  of  this 
final  ride.  Prior  to  any  judicial  challenge 
to  the  application  of  the  provisions  of 
the  final  rule,  all  applicable 
administrative  procedures  must  be 
exhausted. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ((UMRA)  (2  U.S.C. 
1531-38))  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service  (FNS) 
generally  must  prepare  a  wrritten 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
204  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  most  cost 


effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  final  rule  contains  uo  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  the  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

This  regulation  contains  information 
collection  that  is  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget.  The  information  collection 
contained  in  Section  246.7  (i)(3) — (i)(5) 
of  this  regulation  is  approved  under 
0MB  No.  0584-0043. 

List  of  Subiects  in  7  CFR  Part  246 

Food  assistance  programs,  Food 
donations.  Grant  programs — Social 
programs,  Indians.  Infants  and  children. 
Maternal  and  child  health.  Nutrition 
education,  Public  assistance  programs, 
WIC,  Women. 

Accordingly,  the  interim  rule 
amending  7  CFR  Part  246  which  was 
published  at  65  FR  3375  on  January  21, 
2000,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1 .  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 

2.  In  §  246.2,  add  a  new  definition  of 
Remote  Indian  or  Native  village  in 
alphabetical  order  to  read  as  follows: 

§246.2    Definitions. 

*  *         •        •        • 

Remote  Indian  or  Native  village 
means  an  Indian  or  Native  village  that 
is  located  in  a  rural  area,  has  a 
population  of  less  than  5,000 
inhabitants,  and  is  not  accessible  year- 
round  by  means  of  a  public  road  (as 
defined  in  23  U.S.C.  101). 

•  •        •        *        •    . 

3.  In  §  246.7,  revise  paragraphs 
(d)(2)(iv)(A)  and  (1)(2)  to  read  as  follows: 

§  246.7    Certification  of  participants. 

***** 

(d)*  *  * 

(2)*   *   * 

(iv)*  *  * 

(A)  In  determining  income  eligibiUty, 
the  State  agency  may  exclude  from 
consideration  as  income  any: 

(1)  Basic  allowance  for  housing 
received  by  military  services  personnel 
residing  off  military  installations;  and 

[2]  Cost-of-living  allowance  provided 
under  37  U.S.C.  405,  to  a  member  of  a 
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uniformed  service  who  is  on  duty 
outside  the  contiguous  states  of  the 
United  States. 
***** 

(D*  *  * 

(2)  At  certification,  the  State  or  local 
agency  must  require  each  applicant  to 
present  proof  of  residency  (i.e.,  location 
or  address  where  the  applicant  routinely 
lives  or  spends  the  night)  and  proof  of 
identity.  The  State  or  local  agency  must 
also  check  the  identity  of  participants, 
or  in  the  case  of  infants  or  children,  the 
identity  of  the  parent  or  guardisui,  or 
proxies  when  issuing  food  or  food 
instruments.  The  State  agency  may 
authorize  the  certification  of  applicants 
when  no  proof  of  residency  or  identity 
exists  (such  as  when  an  applicant  or  an 
applicant's  parent  is  a  victim  of  theft, 
loss,  or  disaster,  a  homeless  individual, 
or  a  migrant  farmworker).  In  these  cases, 
the  State  or  local  agency  must  require 
the  applicant  to  confirm  in  writing  his/ 
her  residency  or  identity.  Further,  an 
individual  residing  in  a  remote  hidian 
or  Native  village  or  an  individual  served 
by  an  Indian  tribal  organization  and 
residing  on  a  reservation  or  pueblo  may 
establish  proof  of  residency  by 
providing  the  State  agency  their  mailing 
address  and  the  name  of  the  remote 
Indian  or  Native  village. 
***** 

Dated:  November  30,  2000. 
George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 
[FR  Doc.  00-31452  Filed  12-e-OO;  8:45  am] 
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Money  Penalty  Inflation  Adjustments 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury.  , 

action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 


rules  of  practice  and  procedure  to  adjust 
the  maximiun  amount,  as  set  by  statute, 
of  each  civil  money  penalty  (CMP) 
within  its  jiuisdiction  to  account  for 
inflation.  This  action  is  required  under 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Inflation 
Adjustment  Act),  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996. 

DATES:  This  rule  is  effective  December 
11,2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Campbell,  Attorney,  or  Mark 
Tenhundfeld,  Assistant  Director, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Inflation  Adjustment  Act  ^ 
requires  the  OCC,  as  well  as  other 
Federal  agencies  with  CMP  authority,  to 
publish  regulations  to  adjust  each  CMP 
authorized  by  a  law  that  the  agency  has 
jurisdiction  to  administer.  The  purpose 
of  these  adjustments  is  to  maintain  the 
deterrent  effect  of  CMPs  and  to  promote 
compliance  with  the  law.  The  Inflation 
Adjustment  Act  requires  adjustments  to 
be  made  at  least  once  every  four  years 
following  the  initial  adjustment.  The 
OCC's  prior  adjustment  to  each  CMP 
was  published  in  the  Federal  Register 
on  January  22,  1997,  ^  and  became 
effective  that  same  day. 

The  Inflation  Adjustment  Act  requires 
that  the  adjustment  reflect  the 
percentage  increase  in  the  Consumer 
Price  Index  between  June  of  the 
calendar  year  preceding  the  adjustment 
and  Jime  of  the  calendar  year  in  which 
the  amoimt  was  last  set  or  adjusted.  The 
Inflation  Adjustment  Act  defines  the 
Consumer  Price  Index  as  the  Consumer 
Price  Index  for  all  urban  consimiers 
published  by  the  Department  of  Labor 
("CPI-U").3  hi  addition,  the  hiflation 
Adjustment  Act  provides  rules  for 
rounding  off  increases,'*  and  provides 


that  any  increase  in  a  CMP  applies  only 
to  violations  that  occiu'  after  the  date  of 
the  adjustment. 

Description  of  the  Rule 

This  final  rule  adjusts  the  amount  for 
each  type  of  CMP  that  the  OCC  has 
jurisdiction  to  impose  in  accordance 
with  these  statutory  requirements.  It 
does  so  by  revising  the  table  contained 
in  section  19.240  of  our  regulations.  The 
table  identifies  the  statutes  that  provide 
the  OCC  with  CMP  authority,  describes 
the  different  tiers  of  penalties  provided 
in  each  statute  (as  applicable),  and  sets 
out  the  inflation-adjusted  maximum 
penalty  that  the  OCC  may  impose 
pursuant  to  each  statutory  provision. 

The  inflation  adjustment  for  the  CMPs 
was  calculated  by  comparing  the  CPI-U 
for  June  1996  (156.7)  with  the  CPI-U  for 
June  1999  (166. 2),^  resulting  in  an 
inflation  adjustment  of  6.1  percent.^  The 
amount  of  each  CMP  was  multiplied  by 
the  appropriate  percentage  and  the 
resulting  dollar  amount  was  rounded  up 
or  down  according  to  the  rounding 
requirements  of  the  statute.  In  some 
cases,  rounding  resulted  in  no 
adjustment  to  the  CMP.  The  table  below 
shows  both  the  present  CMPs  and 
inflation  adjusted  CMPs.  The  table  as 
published  in  the  rule  includes  only  the 
CMPs  as  of  the  effective  date  of  this 
rule. 


'  28  U.S.C.  2461  note. 

2  See  62  FR  3199,  January  22,  1997. 

5  See  28  U.S.C.  2461  note. 

*  See  id.  The  statute's  rounding  rules  require  that 
an  increase  be  rounded  to  the  nearest  multiple  of: 
$10  in  the  case  of  penalties  less  than  or  equal  to 
SlOO:  SlOO  in  the  case  of  penalties  greater  than  SlOO 
but  less  than  or  equal  to  $1,000:  Sl.OOO  in  the  case 
of  penalties  greater  than  $1,000  but  less  than  or 


equal  to  $10,000:  $5,000  in  the  case  of  penalties 
greater  than  $10,000  but  less  than  or  equal  to 
$100,000:  $10,000  in  the  case  of  penalties  greater 
than  $100,000  but  less  than  or  equal  to  $200,000: 
and  $25,000  in  the  case  of  penalties  greater  than 
$200,000. 

'  The  Department  of  Labor  (DOL)  computes  the 
CPI-U  using  two  different  base  time  periods,  1967 
and  1982-1984,  and  the  Inflation  Adjustment  Act 
does  not  specify  which  of  these  base  periods  should 
be  used  to  calculate  the  inflation  adjustment.  The 
OCC  has  used  the  DOL's  CPI-U  with  1982-64  as  the 
base  period  because  it  reflects  the  most  current 
method  of  computing  the  CPI-U. 

B  According  to  the  statute,  the  inflation 
adjustment  is  computed  by  comparing  the  CPl-U 
for  June  of  the  year  in  which  the  CMPs  were  "last 
set  or  adjusted"  with  CPI-U  for  June  "of  the 
calendar  year  preceding  [sic]  the  adjustment."  28 
U.S.C.  2461  note.  Therefore,  a  different  formula  is 
required  for  three  CMPs  that  did  not  increase  when 
the  OCC  made  its  initial  inflation  adjustment  in 
1997.  These  CMPs— the  $2,000  penalties  under  12 
U.S.C.  164  and  12  U.S.C.  3110(cJ  and  the  4350 
[penalty  under  42  U.S.C.  4012a(f)(5)— did  not 
increase  as  a  result  to  application  of  the  rounding 
rules.  For  those  penalties  that  were  not  adjusted  in 
1997,  we  have  used  the  year  in  which  the  CMP  was 
last  set  by  enactment.  See  footnotes  a  and  b  to  the 
table. 


U.S.  Code  citation 


12     US.C. 
1818(i)(2), 


93(b),     504, 
and  1972(2)(F). 


18170(16), 


12  U.S.C.  164  and  3110(c) 


12  U.S.C.  1832(c)  and  3909(d)(1) 

12  U.S.C.  1884 

12  U.S.C.  3110(a)  

15  U.S.C.  78u-2(b)  


42  U.S.C.  4012a(f)(5) 


Description 


Tierl 

Tier  2 
Tier  3 
Tierl 
Tier  2 
Tiers 


Tier  1  (natural  person) 
Tier  1  (other  person)  ... 
Tier  2  (natural  person) 
Tier  2  (other  person)  ... 
Tier  3  (natural  person) 
Tier  3  (other  person)  ... 

Per  violation  

Per  year  


Maximum 
penalty 


5,500 

27,500 

,100,000 

2,000 

22,000 

,100,000 

1,100 

110 

27,500 

5,500 

55,000 

55,000 

275,000 

110,000 

550,000 

350 

105,000 


Amount  of 

increase 

(6.1  percent) 


336 

1,678 

67.100 

■678 

1,342 

67,100 

67 

7 

1.678 

336 

3.355 

3.355 

16,775 

6,710 

33,550 

"43 

6,405 


Amount  of 

increase 

after  rounding 


75,000 
200 


75.000 


5,000 

5,000 

25,000 

10,000 

25,000 


10,000 


Adjusted 

maximum 

penalty 


5,500 

27,500 

1,175,000 

2,200 

22,000 

1.175,000 

1,100 

110 

27.500 

5,500 

60,000 

60,000 

300,000 

120,000 

575,000 

350 

115,000 


"This  penalty  was  enacted  as  part  of  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act  of  1989.  Pub.  L.  101-73,  103  Stat.  183 
(August  9,  1989).  The  amount  did  not  change  when  the  OCC  adjusted  the  CMPs  for  inflation  in  1997.  Therefore,  the  percentage  increase  was 
calculated  by  comparing  the  CPI-U  for  June  1989  (124.1)  to  the  CPI-U  for  June  1999  (166.2),  resulting  in  an  inflation  adjustment  of  33.9  per- 
cent. The  corresponding  dollar  amount  is  $678,  which  would  be  rounded  to  an  increase  of  $1,000.  However,  according  to  the  Inflation  Adjust- 
ment Act,  the  initial  adjustment  of  a  CMP  may  not  exceed  10  percent  of  such  penalty.  Thus,  the  amount  of  the  increase  is  capf)ed  at  $200. 

"This  penalty  was  enacted  in  the  Riegie  Community  Development  and  Regulatory  Improvement  Act  of  1994  (RCDRIA).  Pub.  L.  103-325.  108 
Stat.  2160  (September  23,  1994).  The  amount  did  not  change  when  the  OCC  adjusted  the  CMPs  for  inflation  in  1997.  Therefore,  the  percentage 
increase  was  calculated  by  comparing  the  CPI-U  for  June  1994  to  the  CPI-U  for  June  1999,  resulting  in  an  increase  of  12.3  percent. 


Section  19.241  states  that  the 
adjustments  made  in  section  19.240 
apply  only  to  violations  that  occur  after 
December  11,  2000. 

The  OCC  intends  to  readjust  these 
amounts  in  the  year  2004  and  every  four 
years  thereafter,  assuming  there  are  no 
further  changes  to  the  mandate  imposed 
by  the  Inflation  Adjustment  Act. 

Public  Notice  and  Comment  and 
Delayed  Effective  Date  Not  Required 

Under  the  Administrative  Procedure 
Act  (APA),  an  agency  may  dispense 
with  public  notice  and  an  opportunity 
for  comment  if  the  agency  finds,  for 
good  cause,  that  these  procedural 
requirements  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  ^  As  described  earlier  in  the 
Supplementary  Information,  the  Debt 
Collection  Act  provides  the  OCC  no 
discretion  in  calculating  the  amoimt  of 
the  civil  penalty  adjustment.  The  OCC 
is,  accordingly,  unable  to  vary  the 
amount  of  the  adjustment  to  reflect  any 
views  or  suggestions  provided  by 
commenters.  In  that  case,  notice  and 
comment  are  unnecessary,  and  there  is, 
in  the  opinion  of  the  OCC,  good  cause 
to  dispense  with  those  procedures. 

Both  the  APA  and  the  RCDRL\ 
require  that  the  effective  date  of  the 
OCC's  regulations  generally  be  delayed.^ 
Both  statutes  contain  exceptions  if  the 
agency  finds  good  cause  to  dispense 


with  the  delayed  effective  date.  The 
amendment  adopted  in  this  regidation 
does  not  substantively  affect  the  rights 
or  obligations  of  national  banks,  nor 
does  it  impose  any  new  compliance 
requirements  upon  them.  It  merely 
adjusts  the  maximum  amounts  of  civil 
penalties  according  to  a  predetermined 
formula.  Moreover,  the  timing  of  the 
adjustment  is  set  by  operation  of  the  law 
that  requires  the  OCC  to  publish 
regulations  every  four  years  following 
the  initial  adjustment."  Under  these 
circumstances,  the  OCC  finds  good 
cause  to  dispense  with  the  APA  and 
RCDRLA  delayed  effective  date 
provisions.  Accordingly,  the  adjustment 
to  the  OCC's  civil  penalty  schedule  is 
effective  immediately  upon  publication 
in  the  Federal  Register. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  applies 
only  to  rules  for  which  an  agency 
publishes  a  general  notice  of  proposed 
rulemaking  pursuant  to  5  U.S.C. 
553(b). 10  Because  the  OCC  has 
determined  for  good  cause  that  the  APA 
does  not  require  public  notice  and 
comment  on  this  final  rule,  we  are  not 
publishing  a  general  notice  of  proposed 
rulemaking.  Thus,  the  Regulatory 
Flexibility  Act  does  not  apply  to  this 
final  rule. 


'5U.S.C.  .553(b)(B). 

»  See  5  U.S.C.  553(d)(APA),  12  U.S.C.  4802 
(RCDRIA). 


*  The  Inflation  Adjustment  Act  required  the 
initial  adjustment  to  be  made  within  180  days 
following  enactment  of  the  statute,  that  is,  by 
October  23,  1996. 

'"See  5  U.S.C  601(2). 


Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  this 
final  rule  will  not  result  in  expenditures 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
required  imder  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects  inl2  CFR  Part  19 

Administrative  practice  and 
procedure,  Crime,  Equal  access  to 
justice.  Investigations,  National  banks, 
Penalties.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regidations  is 
amended  as  follows: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  .504,  554-557:  12 
U.S.C.  93a.  93(b),  164,  505,  1817,  1818,  1820, 
18310,  1972.  3102,  3108(a).  3909  and  4717: 
15  U.S.C.  78(h)  and  (i),  78o-4(c),  78o-5.  78q- 
1.  78u,  78U-2.  78U-3,  and  78w;  28  U.S.C. 
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2461  note;  31  U.S.C.  330  and  5321;  and  42 
U.S.C.  4012a. 

2.  Subpart  O  is  revised  to  read  as 
follows: 


Subpart  O — Civil  Money  Penalty 
Inflation  Adjustments 

§19.240    Inflation  adjustments. 

The  maximum  amount  of  each  civil 
money  penalty  within  the  OCC's 


jurisdiction  is  adjusted  in  accordance 
with  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (28 
U.S.C.  2461  note)  as  follows: 


U.S.  Code  citation 


12  U.S.C.  93(b),  504,  1817(j)(16).  1818(i)(2).  and  1972(2)(F) 

12  use.  164  and  3110(c) : 

12  U.S.C.  1832(c)  and  3909(d)(1)  

12  U.S.C.  1884  

12  use.  3110(a)  

15  use.  78u-2(b)  „ 


42  use.  4O12a(0(5) 


Description 


Tier  1 

Tier  2 

Tiers 

Tier  1  

Tier  2 

Tiers 

Tier  1  (natural  person) 
Tier  1  (other  person)  .. 
Tier  2  (natural  person) 
Tier  2  (other  person)  .. 
Tier  3  (natural  person) 
Tier  3  (other  person)  .. 

Per  violation  

Per  year  


Adjusted 

maximum 

penalty 


5,500 

27,500 

,175,000 

2.200 

22,000 

,175,000 

1,100 

110 

27,500 

5,500 

60,000 

60,000 

300.000 

120,000 

575,000 

350 

115,000 


§19.241     Applicability. 

The  adjustments  in  §  19.240  apply  to 
violations  that  occiu  after  December  11, 
2000. 

Dated:  December  1,  2000. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[FR  Doc.  00-31165  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  4810-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Ooclcet  No.  NM175;  Special  Conditions  No. 
25-169-SC] 

Special  Conditions:  Boeing  Model  777- 
200  Series  Airplanes;  Overtiead  Crew 
Rest  Compartment 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  777-200 
series  airplanes,  modified  by  Flight 
Structures,  Inc.  The  modification 
consists  of  the  installation  of  a  crew  rest 
compartment  located  in  the  vicinity  of 
door  three  in  the  overhead  area  of  the 
passenger  compartment.  The  crew  rest 
compartment  is  to  be  certified  for  a 
maximum  of  ten  occupants  for  use  only 
during  flight.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 


for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  December  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jayson  Claar,  FAA,  Transport  Standards 
Staff,  ANM-115,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington,  98055-4056; 
telephone  (425)  227-2194;  facsimile 
(425) 227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  25,  1999.  Flight  Structures, 
Inc.,  4407  172  Street  NE,  Arlington, 
Washington.  98223,  applied  for  a 
supplemental  type  certificate  to  install 
an  overhead  crew  rest  compartment  in 
Boeing  Model  777-200  series  airplanes. 
The  Boeing  Model  777-200  series 
airplane  is  a  large  twin-jet  engine 
transport  airplane  with  four  pairs  of 
Type  A  exits,  a  passenger  capacity  of 
440.  and  a  range  of  5000  miles.  The 
overhead  crew  rest  compartment  is  a 
single  compartment  located  above  the 
main  passenger  compartment  in  the 
vicinity  of  door  three.  The  crew  rest 
compartment  will  contain  eight  private 
bunks  and  two  seats,  and  is  to  be 
certified  for  a  maximum  of  ten 
occupants.  A  stairwell  entering  from  the 
door  three  aisle  is  the  main  entry.  Two 
escape  hatches  are  located  on  either  side 
of  the  entryway  door.  These  special 
conditions  are  written  for  an  overhead 


crew  rest  compartment  that  will  be 
occupied  only  in  flight,  not  diuing  taxi, 
takeoff,  or  landing. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Flight  Structures,  Inc.,  must  show  that 
the  Boeing  Model  777-200  series 
airplane,  as  changed,  continues  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  TOOOOlSE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  TOOOOlSE  for  the  Boeing 
Model  777-200  series  airplanes  include 
14  CFR  part  25,  as  amended  by 
Amendments  25-1  through  25-82.  The 
U.S.  type  certification  basis  for  the 
Boeing  Model  777-200  series  airplanes 
is  established  in  accordance  with  14 
CFR  21.29  and  21.17  and  the  type 
certification  application  date.  The  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  TOOOOlSE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
[i.e.,  part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Model  777-200  series  airplanes  because 
of  a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Boeing  Model  777-200 


series  airplane  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  appUcemt  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  featiue, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

While  the  installation  of  a  crew  rest 
compartment  is  not  a  new  concept  for 
large  transport  category  airplanes,  each 
compartment  design  has  unique  features 
by  virtue  of  its  design,  location,  and  use 
on  the  airplane.  Previously,  crew  rest 
compartments  have  been  evaluated  that 
are  installed  within  the  main  passenger 
compartment  area  of  the  Boeing  Model 
777-200  and  Model  777-300  series 
airplanes;  other  crew  rest  compartments 
have  been  installed  below  the  passenger 
cabin  area,  within  the  cargo 
compartment.  Similar  overhead  crew 
rest  compartments  have  also  been 
installed  on  the  Boeing  Model  747 
airplane.  The  interfaces  of  the 
modification  are  evaluated  within  the 
interior  and  assessed  in  accordance  with 
the  certification  basis  of  the  airplane. 
However,  part  25  does  not  provide  the 
requirements  for  crew  rest 
compartments  within  the  overhead  area 
of  the  passenger  compartment  for  the 
Boeing  Model  777-200  series  airplanes. 

This  is  a  compartment  that  has  never 
been  used  for  this  purpose  in  any 
previous  Boeing  Model  777-200  series 
airplanes.  Due  to  the  novel  or  unusual 
features  associated  with  the  installation 
of  this  crew  rest  compartment,  special 
conditions  are  considered  necessary  to 
provide  a  level  of  safety  equal  to  that 
established  by  the  airworthiness 
regulations  incorporated  by  reference  in 
the  type  certificate. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  25-00-02-SC  for  the  Boeing  Model 
777-200  series  airplanes  modified  with 
a  Flight  Structures,  Inc.,  overhead  crew 
rest  compartment  was  published  in  the 
Federal  Register  on  September  25,  2000 
(65  FR  57564).  Six  commenters 
responded  to  the  Notice. 


Special  Condition  No.  1 

Two  comments  address  special 
condition  no.  1(a)(2),  concerning  a 
placard  near  the  crew  rest  compartment 
entrance  stating  that  occupants  must  be 
trained  in  crew  rest  compartment 
evacuation  procedures.  (Dne  commenter 
proposes  that  the  placarding  include  the 
reference  to  the  training  material 
document.  The  commenter  states  that 
this  would  be  consistent  with  the  747 
door  5  overhead  crew  rest  compartment 
special  conditions. 

The  747  door  5  overhead  crew  rest 
special  conditions,  issued  November  13, 
1987,  do  not  include  a  requirement  to 
have  a  placard  near  the  entrance  of  the 
crew  rest  compartment  stating  that 
occupants  must  be  trained  in  crew  rest 
compartment  evacuation  procedures. 

The  requirement  that  the  occupants 
must  be  trained  in  the  evacuation 
procedm-es  for  the  Boeing  Model  777- 
200  series  airplane  crew  rest 
compartment  is  contained  in  special 
condition  no.  2(d).  After  further 
consideration,  the  FAA  agrees  with  the 
recommendation  to  modify  the 
placarding  requirement  of  special 
condition  no.  1(a)(2)  to  include  "that  are 
trained  in  the  evacuation  procedures  for 
the  overhead  crew  rest  compartment," 
but  not  to  include  the  reference  to  the 
training  material  document. 

One  comment  raises  the  question  that 
if  lighted  "No  Smoking"  signs  are 
provided  in  addition  to  the  "No 
Smoking"  placarding  in  special 
condition  no.  1(a)(4)  then  the  signs  and 
placarding  coidd  provide  conflicting 
and  confusing  information.  If  the  lighted 
signs  are  switchable  then  this  would  be 
confusing  to  the  occupants  of  the  crew 
rest  compartment  since  the  lighted  signs 
when  not  illuminated  would  allow 
smoking  and  the  placarding  would 
prohibit  smoking.  The  commenter 
recommends  that  if  lighted  signs  are 
provided  that  they  remain  on  at  all 
times. 

The  FAA  agrees  that  if  lighted  "No 
Smoking"  signs  are  provided  that  they 
should  remain  on  at  all  times. 

Special  Condition  No.  2 

One  comment  addresses  special 
condition  no.  2.  concerning  the 
requirement  that  the  evacuation  firom 
the  crew  rest  compartment  must  be 
rapid,  which  implies  an  undefined  time 
restraint  that  is  not  well  understood  or 
required  in  other  special  conditions  for 
similar  designs  of  remote  compartments. 
The  commenter  proposes  removing  the 
word  "rapidly"  from  the  special 
conditions. 

The  FAA  does  not  agree  with  the 
comment  that  "rapidly"  should  be 


removed  from  the  special  conditions. 
The  wording  in  the  special  conditions  is 
consistent  with  the  evacuation 
requirements  for  other  remote 
compartments.  The  regulation  for  lower 
deck  service  compartments,  14  CFR 
25.819,  has  the  same  requirement  that  is 
addressed  in  special  condition  no.  2, 
including  the  requirement  for  rapid 
evacuation  from  the  compartment  to  the 
main  deck.  The  crew  rest  compartment 
evacuation  must  be  rapid  to  reduce  the 
amoimt  of  time  between  the  detection  of 
smoke  and  initiation  of  fire  fighting 
procedures.  Also,  rapid  evacuation 
would  reduce  the  amount  of  time  that 
smoke  from  the  crew  rest  compartment 
could  enter  the  passenger  cabin  through 
the  open  evacuation  route. 

Two  comments  address  special 
condition  no.  2(a),  concerning  the 
requirement  that  the  two  evacuation 
routes  be  located  on  opposite  sides  of 
the  crew  rest  compartment,  with 
sufficient  separation  within  the 
compartment  to  minimize  the 
possibility  of  an  event  rendering  both 
routes  inoperative.  They  note  the  words 
"opposite  sides  of  the  crew  rest"  do  not 
add  to  the  level  of  safety  for  the 
occupants  of  the  crew  rest  over  that 
provided  by  the  evacuation  routes  that 
have  "sufficient  separation  within  the 
compartment  to  minimize  the 
possibility  of  an  event  rendering  both 
routes  inoperative." 

Previous  special  conditions  for 
overhead  crew  rest  compartments  have 
given  the  option  for  evacuation  routes  to 
be  located  on  opposite  sides  of  the  crew 
rest,  or  to  have  sufficient  separation 
within  the  compartment  to  minimize 
the  possibility  of  an  event  rendering 
both  routes  inoperative.  The  FAA  agrees 
with  the  comment  that  the  words 
"opposite  sides  of  the  crew  rest"  do  not 
add  to  the  level  of  safety  for  the 
occupants  of  the  crew  rest  when  the 
routes  must  have  "sufficient  separation 
within  the  compartment  to  minimize 
the  possibility  of  an  event  rendering 
both  routes  inoperative."  Evacuation 
routes  located  on  opposite  sides  of  the 
crew  rest  compartment  may  be  located 
in  an  area  where  both  routes  could  be 
rendered  inoperative.  The  final  special 
conditions  will  be  revised  to  remove  the 
words  "opposite  sides  of  the  crew  rest" 

Five  comments  address  special 
condition  no.  2(b),  concerning  the 
location  of  crew  rest  compartment 
evacuation  paths  entering  the  main 
deck.  One  commenter  proposes 
clarification  to  the  times  that  must  be 
considered  for  normal  movement  of 
passengers  that  would  affect  the 
evacuation  from  the  crew  rest 
compartment  by  adding  the  following 
words  "during  times  in  which 
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occupancy  is  allowed"  in  the  crew  rest 
compartment.  The  commenter  states 
that  since  the  crew  rest  compartment  is 
not  occupied  during  taxi,  takeoff  and 
landing,  egress  from  the  compartment 
during  an  emergency  evacuation  of  the 
airplane  is  not  relevant. 

The  FAA  agrees  with  the  comment 
that  passenger  movement  diuing  in- 
flight conditions  needs  to  be  considered 
since  the  crew  rest  may  only  be 
occupied  durijig  flight.  The  special 
conditions  will  be  revised  to  reflect  this 
clarification,  that  normal  movement  by 
passengers  when  crew  rest  compartment 
occupancy  is  allowed  must  be 
considered. 

A  second  commenter  states  that  the 
limitations  for  the  location  of  one  of  the 
two  evacuation  routes  are  too  restrictive 
and  proposes  some  changes.  The 
commenter  suggests  that  during  flight 
the  normal  passenger  movement  woidd 
be  greatest  in  the  main  aisle  and  galley 
complex  areas  and  the  movement  in  a 
cross  aisle  would  be  much  less.  The 
commenter  proposes  allowing  the 
evacuation  routes  to  open  into  cross 
aisles  provided  there  were  procedures 
that  would  require  verification  that  area 
below  the  emergency  hatch  is  clear  of 
passengers  before  evacuating. 

The  FAA  does  not  agree  with  the 
concern  that  requiring  one  evacuation 
route  not  to  open  into  a  cross  aisle  is 
overly  restrictive.  The  special 
conditions  require  that  one  evacuation 
route  be  located  such  that  normeil 
passenger  movement  would  not  block 
the  route,  but  allows  the  other  route(s) 
to  be  located  where  they  could  be 
blocked  by  normal  passenger 
movement.  A  compartment  design  that 
would  allow  both  evacuation  routes  to 
be  blocked  by  normal  passenger 
movement  does  not  provide  an 
acceptable  level  of  safety. 

A  third  commenter  notes  that 
passenger  movement  is  low  enough 
when  the  crew  rest  compartment  is 
occupied  that  the  cabin  crew  could  clear 
the  area  under  or  adjacent  to  an 
emergency  escape  route  quickly, 
regardless  of  its  location.  The 
commenter  proposes  a  change  to  the 
special  conditions  requiring  procedures 
for  clearing  the  area  of  the  evacuation 
route  in  the  event  an  evacuation  is 
necessary  and  there  is  passenger 
movement  in  the  evacuation  route. 

The  FAA  has  considered  the  proposal 
to  have  the  main  deck  cabin  crew  clear 
passengers  out  of  the  evacuation  path 
prior  to  evacuation  from  the  crew  rest 
compartment.  The  reliance  on  the  main 
deck  cabin  crew  to  take  some  action 
before  the  crew  rest  compartment  can  be 
evacuated  is  not  acceptable.  In  cases 
when  the  main  deck  cabin  crew  is 


involved  with  an  emergency,  they  may 
not  be  available  to  clear  the  passengers 
out  of  the  area  of  the  evacuation  path. 
This  includes  evacuation  paths  into  an 
aisle,  cross  aisle,  galley  complex,  or  over 
passenger  seats. 

A  fourth  commenter  states  that  if  the 
evacuation  path  is  over  an  area  where 
there  are  passenger  seats,  then  several 
items  need  to  be  considered  including: 
the  number  of  passengers  that  would 
need  to  be  displaced,  the  relocation  of 
these  displaced  passengers,  passenger 
displacement  diuing  turbulence,  the 
possibility  of  the  evacuees  stepping  on 
the  passenger  seats,  and  addressing  the 
strength  of  these  passengers  seats.  The 
fifth  commenter  provides  some 
responses  to  the  fourth  commenter's 
concerns. 

The  FAA  agrees  that  an  evacuation 
path  over  cm  area  where  the  passengers 
must  be  relocated  is  a  concern.  The  FAA 
has  considered  this  type  of  evacuation 
path  and  has  determined  that  a 
maximum  of  one  row  of  seats  may  be 
displaced. 

The  FAA  agrees  that  if  the  evacuation 
procedure  includes  having  the  evacuee 
step  on  a  seat,  then  it  must  be  shown  the 
seat  will  not  be  damaged  to  the  extent 
that  it  is  unsafe  for  the  emergency 
landing  conditions. 

Special  Condition  No.  3 

Three  commenters  address  special 
condition  no.  3  concerning  the 
evacuation  of  an  incapacitated  person 
from  the  crew  rest  compartment.  One 
commenter  raises  a  concern  that 
limiting  the  procedure  to  a  single  person 
assisting  the  evacuation  of  an 
incapacitated  occupant  was  too 
restrictive.  The  commenter  suggests  that 
a  procedxu^  that  requires  more  than  one 
person  assisting  should  be  acceptable. 

The  FAA  does  not  agree  with  the 
comment  concerning  the  assistance  of  a 
single  person  to  demonstrate  that  they 
can  evacuate  an  incapacitated  occupant 
from  the  crew  rest  compartment  is  too 
restrictive.  In  the  event  there  are  only 
two  occupants  of  the  crew  rest 
compartment  and  one  becomes 
incapacitated,  the  other  occupant  must 
be  able  to  evacuate  the  incapacitated 
occupant  to  the  main  deck  of  the 
airplane. 

The  second  commenter  questions  the 
need  to  have  the  evacuation 
demonstration  conducted  for  each  of  the 
evacuation  paths  and  proposes  that  the 
demonstration  be  limited  to  the  most 
critical  evacuation  path. 

The  FAA  does  not  agree  with  the 
comment  that  only  the  most  critical 
evacuation  path  for  the  incapacitated 
occupant  must  be  demonstrated,  unless 
the  paths  are  identical  to  each  other 


including  but  not  limited  to  size,  assist 
means,  access,  and  available  room 
around  the  evacuation  path.  It  is  very 
difficult  to  evaluate  which  evacuation 
route  would  be  the  most  critical  path  to 
demonstrate  the  evacuation  of  an 
incapacitated  occupant.  Therefore,  the 
FAA  will  require  that  all  routes  be 
demonstrated. 

The  third  commenter  proposes  that 
the  evacuation  procedures  should  be 
transmitted  to  the  operator  as  part  of  the 
fraining  evacuation  procedure. 

The  FAA  concurs  with  the  comment 
that  the  procediues  for  the  evacuation  of 
an  incapacitated  occupant  should  be 
part  of  the  training  requirements  for  the 
occupants  of  the  crew  rest  compartment. 

Special  Condition  No.  4 

One  comment  addresses  special 
condition  no.  4(a),  concerning  the 
requirement  for  at  least  one  exit  sign  to 
be  located  near  each  exit.  The 
commenter  proposes  that  only  the 
primary  evacuation  route  be  equipped 
with  an  exit  sign  meeting  the 
requirements  of  §  25.812(b)(l)(i).  The 
commenter  believes  that  having  exit 
signs  at  both  primary  and  secondary 
exits  may  cause  confusion  during  an 
evacuation. 

The  FAA  disagrees  with  the  comment 
to  have  an  exit  sign  only  at  the  primary 
exit  path.  The  basic  reason  for  the 
requirement  to  have  an  exit  sign 
meeting  the  requirements  of 
§  25.812(b)(l)(i)  located  near  each  exit  is 
to  identify  the  emergency  exits.  When 
there  is  an  emergency  that  requires  the 
evacuation  of  the  crew  rest 
compartment,  the  occupants  must  be 
provided  the  greatest  opportunity  to 
evacuate  the  compartment  as  quickly  as 
possible.  Identifying  all  of  the 
evacuation  routes  with  an  exit  sign 
provides  the  evacuees  with  visible  signs 
that  locate  the  available  exits.  With  this 
knowledge  they  can  assess  the 
conditions  and  determine  the  best  route 
for  evacuation  based  on  the  conditions 
present  in  the  compartment. 

Three  comments  address  special 
condition  no.  4(d)  concerning  the 
illumination  of  the  exit  handles  and 
instruction  placards.  Two  of  the 
commenters  recommend  that  the  special 
conditions  be  revised  to  clarify  what 
instruction  placards  are  being  addressed 
by  the  special  conditions. 

The  FAA  agrees  that  special  condition 
no.  4(d)  should  be  revised  to  identify 
what  instruction  placards  must  be 
illuminated  to  at  least  160 
microlamberts  under  emergency  Ughting 
conditions.  The  intent  is  to  have  the 
instruction  placards  for  the  operation 
and  use  of  the  escape  paths  be 
addressed  by  the  illumination 


requirements  of  these  special 
conditions. 

The  third  commenter  proposes  that 
special  condition  no.  4(d)  be  deleted 
and  special  condition  no.  4(c)  be  revised 
to  read  as  follows:  "Placards  and  exit 
handles  must  be  visible  and  readable 
from  a  distance  of  30  inches  under 
emergency  lighting  conditions." 

The  FAA  disagrees  with  the  proposal 
to  delete  special  condition  no.  4(d)  and 
revise  the  requirements  of  special 
condition  no.  4(c)  to  address  the 
visibility  of  the  instruction  placards 
under  emergency  lighting  conditions. 
The  FAA  requires  a  specific  measurable 
illumination  level  because  it  is  the  best 
way  to  eliminate  judgement  calls  that 
would  result  from  the  proposal  that 
requires  the  placard  be  readable  from  a 
distance  of  30  inches  imder  emergency 
lighting  conditions. 

Special  Condition  No.  7 

Two  comments  address  special' 
condition  no.  7  concerning  the  use  of 
the  public  address  and  crew  interphone 
as  the  means  of  alerting  the  occupants 
of  the  crew  rest  compartment  of  an 
emergency.  The  commenters  state  that 
the  current  public  address  and  crew 
interphone  designs  do  not  differentiate 
between  normal  and  emergency 
communications  and  that  each  airline 
has  a  protocol  and  procedures  for 
emergency  communications. 

The  FAA  is  concerned  that  during 
normal  operation  the  public  address 
system  would  not  be  active  in  the  crew 
rest  compartment.  In  an  emergency,  the 
system  would  need  to  be  active  in  the 
crew  rest  compartment.  Therefore, 
means  need  to  be  provided  for 
differentiating  between  normal  and 
emergency  communications.  The  FAA 
also  has  a  similar  concern  that  the 
chime  system  on  the  crew  interphone 
system  does  not  provide  an  adequate 
means  of  differentiating  between  normal 
and  emergency  communications. 

Special  Condition  No.  9 

Two  comments  address  special 
condition  no.  9  concerning  providing 
protective  clothing  for  a  person  fighting 
a  fire  in  the  crew  rest  compartment.  One 
commenter  proposes  that  protective 
clothing  be  provided  for  the  designated 
fire  fighter.  The  other  commenter  argues 
against  that  type  of  requirement. 

The  FAA  has  determined  that  the 
minimum  equipment  required  to  fight  a 
fire  in  the  crew  rest  compartment  is  a 
fire  extinguisher  and  protective 
breathing  equipment. 

Special  Condition  No.  10 

One  comment  addresses  special 
condition  no.  10(c)  concerning  the 


smoke  detection  warning  provided  in 
the  main  passenger  cabin.  The 
commenter  suggests  that  the  special 
condition  be  changed  from  "A  warning 
in  the  main  passenger  cabin  *   *   *"  to 
"A  visual  and/or  aural  warning  in  the 
main  passenger  cabin.  *   *  *"  It  is  the 
commenter's  contention  that  both 
means  would  provide  an  acceptable 
warning. 

The  FAA  agrees  that  either  a  visual  or 
aural  warning  could  be  found 
acceptable,  however,  the  current 
wording  does  allow  both  types  of 
warnings  or  combinations  of  the 
warnings.  Therefore,  no  change  to  the 
special  conditions  wording  is  required. 

Special  Condition  No.  1 1 

Five  comments  address  special 
condition  no.  11  concerning  fire  control 
in  the  overhead  crew  rest.  One 
commenter  disagrees  with  handling  fire 
control  without  entering  the  overhead 
crew  rest  area.  The  commenter  states 
that  this  does  not  provide  an  acceptable 
level  of  safety  and  that  manual  fire 
fighting  does  provide  an  acceptable 
level  of  safety.  The  commenter  states 
that  Halon  stratification  from  a  built-in 
system  would  settle  in  the  vestibide  area 
of  the  overhead  crew  rest  and  prevent 
proper  concentration  in  the  entire  area 
that  would  be  needed  to  control  the  fire. 

The  FAA  disagrees  with  the  conmient 
that  a  built-in  fire  extinguishing  system 
does  not  provide  an  acceptable  level  of 
safety.  The  FAA  would  require  a  test  to 
show  that  for  any  built-in  fire 
extinguishing  system,  the  concentration 
dxuing  the  initial  introduction  of  Halon 
1301  or  equivalent  is  a  minimum  of  five 
percent  by  volume  and  that  it  is 
sustained  at  a  minimum  level  of  three 
percent  for  the  maximum  diversion  in 
still  air  (including  an  allowance  for  15- 
minute  holding  and/or  approach  and 
land)  for  the  airplane.  The  applicant's 
design  must  ensiu"e  that  in  the  event  the 
vestibide  door  is  damaged,  the 
extinguishing  agent  concentration  of 
Halon  1301  is  not  compromised.  The 
door  would  be  placarded  for  crew 
access  only  and  access  will  be  limited 
by  a  mechanism  to  prevent  "accidental 
opening." 

One  comment  mentions  a  concern 
about  products  of  thermal 
decomposition  of  Halon  when  exposed 
to  a  fire,  and  the  impact  of  this  on 
passengers. 

The  FAA  agrees  that  the  built-in  fire 
extinguishing  system  must  not 
introduce  a  hazard  to  the  occupants  or 
airplane  structiu'e.  Section  25.851(b) 
would  apply  to  any  built-in  fire 
extinguishing  system.  The  issue  of 
toxicity  of  fire  extinguishing  agents  has 
been  previously  explored  as  in 


Amendment  25-74,  Airplane  Cabin  Fire 
Protection,  adopted:  April  4,  1991, 
effective  May  16,  1991.  as  published  in 
the  Federal  Register  56  FR  15450.  April 
16,  1991. 

One  comment  expresses  concern  over 
the  operation  of  the  vent  system  used  to 
evacuate  smoke  when  smoke  is  present 
in  the  overhead  crew  rest.  A  system  that 
evacuates  smoke  during  a  fire  would 
also  evacuate  the  fire  suppression  agents 
used  to  control  the  fire  in  the 
compartment. 

The  FAA  agrees  with  the  comment 
that  a  ventilation  system  within  a 
compartment  that  has  a  fire  suppression 
system  can  have  a  negative  affect  on  the 
fire  suppression  system.  The  design  of 
the  ventilation  system  would  need  to 
ensiu*e  that  the  ventilation  flow  can  be 
controlled  in  such  a  way  during  a  fire 
that  the  fire  suppression  agent  used 
remains  in  the  compartment.  There  is 
no  requirement  to  clear  smoke  from  the 
crew  rest  area,  however,  there  is  a 
requirement  to  clear  the  smoke  that  has 
entered  the  main  passenger 
compartment  during  the  evacuation  of 
the  crew  rest  compartment  and/or 
during  the  process  of  fighting  the  fire. 

One  commenter  addresses  concerns 
regarding  the  access  provisions  required 
for  the  crew  rest  compartment  and 
timely  access  of  the  crew  member  with 
the  fire  fighting  equipment  and 
proposes  changes  to  the  special 
condition.  The  commenter  believes  that 
"luu^stricted  access"  is  too  resfrictive  a 
requirement  and  the  "sufficient  access" 
provides  an  acceptable  level  of  safety. 

The  FAA  disagrees  with  the  comment 
that  the  ciurent  language  is 
inappropriate.  The  use  of  "imrestricted 
access"  related  to  "crewmembers 
equipped  for  fire  fighting".  The  intent  of 
this  requirement  is  to  ensure  that  the 
aircraft  design  will  accommodate  the 
entrance  to  enable  'crewmembers 
equipped  for  fire  fighting"  to  gain 
entrance  to  the  crew  rest  area  in  a 
minimiun  amount  of  time. 

One  comment  suggests  that  a  built-in 
fire  extinguishing  system  is  not 
warranted. 

The  FAA  does  not  concur  with  the 
comment.  The  special  condition  as 
written  allows  either  a  built-in  system 
or  crew  entry  and  extinguishing  of  fire 
directly.  This  is  left  to  the  applicant  to 
propose  and  demonstrate  a  suitable 
solution.  The  overhead  crew  rest  area 
poses  some  challenges  but  a  successful 
applicant  should  be  able  to  design  the 
crew  rest  area  and  associated  ventilation 
system  and  smoke/detection  and  fire 
suppression  system  architecture  to 
ensure  that  FAA  requirements  are  met. 
Therefore,  the  FAA  believes  that  the 
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current  language  in  the  special 
condition  is  appropriate. 

One  commenter  suggests  the  special 
condition  should  be  revised  to  reflect 
the  type  of  fire  most  likely  to. occur 
within  the  crew  rest  compartment  and 
associated  detection  times. 

The  FAA  disagrees  that  the  special 
conditions  should  be  revised  to  reflect 
the  type  of  fires  most  likely  to  occur 
within  the  crew  rest  compartment.  The 
special  conditions  must  reflect  all 
expected  fire  threat  scenarios.  It  should 
be  noted  that  the  crew  rest  area  will  not 
be  carrying  flammable  fluids, 
explosives,  or  other  dangerous  cargo. 
The  requirements  to  enable 
crewmember{s)  quick  entry  to  the  crew 
rest  compartment  and  to  locate  a  fire 
source  inherently  places  limits  on  the 
amount  of  baggage  that  may  be  carried 
and  the  size  of  the  crew  rest  area.  The 
applicant  must  accommodate  these 
requirements  and  the  appropriate 
Aircraft  Certification  Office  must 
require  suitable  meems  of  compliance 
and  may  elect  to  limit  an  investigation 
to  a  "worse  case  fire  threat"  scenario. 

One  commenter  suggests  having  a 
trained  crewmember  for  manual  fire 
fighting  as  the  most  effective  means  for 
controlling  a  fire  in  an  overhead  crew 
rest  compartment.  The  commenter 
recommends  that  only  the  manual  fire 
fighting  be  accepted  for  the  crew  rest 
compartment. 

The  special  condition  allows  the 
applicant  to  select  an -appropriate  means 
to  meet  the  requirement.  While  the 
presence  of  a  "trained  crewmember" 
may  be  very  effective,  the  FAA  position 
is  that  a  properly  designed  smoke 
detection  and  fire  suppression  system 
with  sufficient  quantity  of  smoke 
detectors,  smoke  detector  placement, 
quantity  and  placement  of  fire 
extinguishing  nozzles,  control  of 
ventilation,  etc;  can  provide  an  effective 
means  to  control  and  suppress  a  fire 
threat  in  any  crew  rest  area. 

One  commenter  suggests  that  the 
critical  design  issue  for  effective  manual 
fire  fighting  is  unrestricted  access  to  the 
compartment. 

The  FAA  concurs  that  the  time 
element  is  a  critical  issue  for  effective 
control  and  suppression  of  any  fire 
threat  for  both  a  built-in  smoke 
detection  and  fire  suppression  system 
and  a  manual  fire  fighting  system. 

One  comment  states  that  "the  time  for 
the  compartment  to  become  smoke- 
filled,  *   *   *"  is  vague  and  open  to 
numerous  interpretations. 

The  FAA  disagrees.  Performance 
based  wording  is  deliberately  used  to 
convey  to  the  applicant  a  broad 
spectrum  of  requirements  that  the 
regulation  intends.  The  FAA  does  agree 


that  there  needs  to  be  a  common 
imderstanding  of  the  requirements  and 
that  they  need  to  be  consistently  applied 
to  each  applicant  that  has  a  similar 
installation. 

One  comment  states  that  it  is  not  clear 
if  a  flight  test  is  required  for  the  crew 
intervention  option  in  special  condition 
no.  11.  The  commenter  believes  that  it 
is  possible  this  may  be  the  more  limiting 
test  condition  and  shoiUd  therefore  be 
required. 

The  FAA  concurs,  and  an  aircraft 
certification  office  may  require  flight 
testing  to  demonstrate  an  acceptable 
means  of  compliance. 

One  comment  states  that  there  is  no 
evaluation  of  the  effectiveness  of  fire 
fighting  procedures.  The  commenter 
questions  whether  it  is  sufficient  to 
determine  that  the  option  of  crew 
intervention  provides  an  equivalent 
level  of  safety  to  the  installation  of  a  fire 
suppression  system. 

The  FAA  concius  that  the  special 
conditions  as  written  focus  on  the 
requirement  that  a  crewmember  be  able 
to  quickly  enter  the  crew  rest 
compartment  prepared  to  locate  the 
smoke  source.  Inherent  in  the  action  of 
locating  the  smoke  source  Is  the  action 
of  suppression/extingiiishment  of  the 
smoke  source  that  should  be  no 
different  than  utilizing  a  fire 
extinguisher  in  the  cabin.  The  key  issue 
is  the  response  time.  As  previously 
mentioned,  the  time  required  to  gain 
access  and  determine  the  smoke  source 
must  be  short  enough  to  prevent  the  fire 
from  propagating  and  threatening 
continued  safe  flight  and  landing.  The 
applicant  must  evaluate  the  kinds  of 
fires  likely  to  occiir  and  ensure  that  the 
appropriate  fire  extinguishers  are 
provided  per  the  requirements  given  in 
§  25.851.  In  addition,  FAA  has  begun 
internal  discussions  to  develop 
guidance  on  acceptable  means  of 
compliance.  These  discussions  have 
included  issues  such  as  the  required 
level  of  smoke  concentration,  the 
possible  use  of  a  low  light  level  source 
to  simulate  a  visual  cue  from  a 
"smoldering  soiuce,"  placement  of  the 
smoke  source,  and  test  conditions.  The 
FAA  will  issue  applicable  guidance 
material  when  it  becomes  available  or  is 
required. 

Special  Condition  No.  14 

Five  comments  address  special 
condition  no.  14(a)  concerning  the 
manual  release  of  the  oxygen  system  in 
the  crew  rest  compartment.  Several  of 
the  comments  state  that  the  design  in 
previous  remote  crew  rest 
compartments  has  been  an  extension  of 
the  system  provided  in  the  passenger 
compartment.  The  oxygen  system  has  an 


automatic  and  a  manual  release  method. 
With  the  automatic  release  method, 
wheneve'r  the  altitude  in  the  cabin  goes 
higher  than  a  preset  amount,  the  oxygen 
masks  are  automatically  deployed.  With 
the  manual  method,  the  flight  crew  can 
deploy  the  oxygen  masks.  The 
commenters  question  the  need  to  have 
a  method  for  the  crew  rest  occupants  to 
manually  deploy  the  oxygen  masks. 

The  FAA  agrees  with  the  commenters 
that  the  system  should  be  similar  to  the 
main  deck  passenger  oxygen  system  and 
there  must  be  a  means  for  the  oxygen 
masks  to  be  manually  deployed  from  the 
flight  deck. 

One  comment  addresses  special 
condition  no.  14(c)(5)  and  (f)(7).  The 
commenter  interprets  a  section  as  a 
conunon  area  in  the  crew  rest  area  that 
contains  seats  and/or  bunks  that  can  be 
closed  off  for  privacy  *   *   *  and  a 
smoke  detection  system  in  that  section 
that  ties  into  the  entire  crew  rest  smoke 
detection  system.  The  commenter 
suggests  changing  the  wording  in  the 
special  conditions  to  read  "Testing  of 
the  smoke  detection  system  will 
demonstrate  that  a  fire  can  be  detected 
in  each  individual  bxmk.  ' 

The  FAA  agrees  with  the 
interpretation  but  disagrees  with  the 
need  to  adopt  the  suggested  language. 
The  FAA  interpretation  of  the 
requirements  for  built-in  smoke 
detection  and  fire  suppression/ 
extinguishing  systems  inherently 
includes  the  need  for  detection  and  for 
suppression/extinguishment  to 
encompass  the  entire  area  in  question. 

One  comment  recommends  a  general 
change  to  the  special  conditions 
concerning  the  approval  of  all  normal, 
abnormal  and  emergency  procediu-es 
and  their  training  be  approved  by  the 
Authority  under  which  the  airplane  is 
operated.  The  commenter  proposes  that 
a  statement  to  that  effect  be  included  in 
the  special  conditions. 

The  FAA  agrees  with  the  comment 
that  the  Authority  under  which  the 
airplane  is  operated  approves  all 
normal,  abnormal  and  emergency 
procedures  and  their  training.  However, 
the  FAA  disagrees  that  the  special 
conditions  must  include  that 
requirement.  The  modification  to  install 
the  overhead  crew  rest  area  would  be 
considered  a  major  modification  that 
would  require  the  approval  of  the 
Authority  under  which  the  airplane  is 
operated  to  return  the  airplane  to 
service  after  the  modification.  This 
approval  to  return  the  airplane  to 
service  would  include  review  and 
approval  of  all  normal,  abnormal  and 
emergency  procedures  and  their  training 
chemges  made  as  a  result  of  the 
modification. 


Discussion  of  the  Special  Conditions 

In  general,  the  requirements  listed  in 
these  special  conditions  are  similar  to 
those  previously  approved  in  earlier 
certification  programs,  such  as  the 
Boeing  Model  747  overhead  crew  rest 
compartment.  These  special  conditions 
establish  seating,  communication, 
lighting,  personal  safety,  and  evacuation 
requirements  for  the  overhead  crew  rest 
compartment.  When  applicable,  the 
requirements  parallel  the  existing 
requirements  for  a  lower  deck  service 
compartment  and  provide  an  equivalent 
level  of  safety  to  that  provided  for  main 
deck  occupants. 

Seats  and  berths  must  be  certified  to 
the  maximiun  flight  loads.  Due  to  the 
location  and  configuration  of  the  crew 
rest  compartment,  occupancy  during 
taxi,  takeoff,  and  landing  would  be 
prohibited,  and  occupancy  limited  to 
crewmembers  during  flight.  Occupancy 
would  be  limited  to  either  ten  persons, 
or  the  combined  total  of  approved  seats 
and  berths,  whichever  is  less. 

To  preclude  occupants  from  being 
trapped  in  the  crew  rest  compartment  in 
the  event  the  main  entryway  is  blocked, 
two  evacuation  routes,  including  the 
entryway,  would  be  required.  Each 
evacuation  route  must  be  designed  to 
allow  for  removal  of  an  incapacitated 
person  from  the  crew  rest  compartment 
to  the  main  deck. 

In  addition,  passenger  information 
signs,  supplemental  oxygen,  and  a  seat 
or  berth  for  each  occupant  of  the  crew 
rest  compartment  would  be  required. 
These  items  are  necessary  because  of 
turbulence  and/or  decompression. 

To  prevent  the  occupants  fi-om  being 
isolated  in  a  dark  area  due  to  loss  of  the 
crew  rest  compartment  lighting,  either  a 
second  independent  source  of  normal 
lighting  or  emergency  lighting  would  be 
required.  An  emergency  lighting  system, 
which  is  activated  under  the  same 
conditions  as  the  main  deck  emergency 
lighting  system,  would  also  be  required. 

Two-way  voice  communications  and 
public  address  speaker(s)  would  be 
required  to  alert  the  occupants  to  an 
inflight  emergency.  Also,  a  system  to 
alert  the  occupants  of  the  crew  rest 
compartment  in  the  event  of 
decompression  andUo  don  oxygen 
masks  would  be  required. 

Special  condition  No.  8  requires  a 
means,  readily  detectable  by  seated  or 
standing  occupants  of  the  crew  rest 
compartment,  which  indicates  when 
seat  belts  should  be  fastened.  The 
requirement  for  visibility  of  the  sign  by 
standing  occupants  may  be  met  by  a 
general  area  sign  that  is  visible  to 
occupants  standing  in  the  main  floor 
area  or  corridor  of  the  crew  rest  area.  It 


will  not  be  essential  to  be  visible  from 
every  possible  location  in  the  crew  rest 
area;  however,  the  location  should  not 
be  easily  obscured  or  remotely  located. 

Since  the  overhead  crew  rest 
compartment  is  remotely  located  from 
the  main  passenger  cabin  and  will  not 
always  be  occupied,  a  smoke  detection 
system  and  fire-fighting  equipment  will 
be  required  to  minimize  the  hazards 
associated  with  a  fire  in  the  crew  rest 
compartment.  The  smoke  detection 
system  must  be  capable  of  detecting  a 
fire  in  each  area  of  the  compartment 
created  by  the  installation  of  a  curtain 
or  partition.  The  materials  in  the  crew 
rest  compartment  must  meet  the 
flammability  requirements  of 
§  25.853(a),  and  the  mattresses  must 
meet  the  fire  blocking  requirements  of 
§  25.853(c). 

The  crew  rest  compartment  must  be 
designed  such  that  fires  within  the 
compartment  can  be  controlled  without 
having  to  enter  the  compartment;  or,  the 
design  of  the  access  provisions  must 
allow  crew  equipped  for  fire  fighting  to 
have  unrestricted  access  to  the 
compartment.  The  time  for  a 
crewmember  on  the  main  deck  to  react 
to  the  fire  alarm,  to  don  the  fire  fighting 
equipment,  and  to  gain  access  must  not 
exceed  the  time  for  the  crew  rest 
compartment  to  become  smoke  filled, 
making  it  difficult  to  locate  the  fire 
source,  ff  the  means  of  controlling  the 
fire  within  the  compartment  is  a  Halon 
1301  or  equivalent  fire  suppression 
system,  the  system  should  be  designed 
similar  to  a  cargo  compartment  fire 
suppression  system.  Advisory  Circular 
120-42,  titled  "Extended  Range 
Operation  With  Two-Engine  Airplanes 
(ETOPS)"  provides  guidance  on  fire 
suppression  systems  in  cargo 
compartments. 

This  special  condition  requirement 
concerning  fires  within  the 
compartment  was  developed  for,  and 
applied  to,  Boeing  Model  777-200  and 
Model  777-300  series  airplanes  lower 
lobe  crew  rest  compartment;  it  was  not 
applied  to  the  overhead  crew  rest 
compartment  in  earlier  certification 
programs  such  as  the  Boeing  Model  747. 
The  Model  747  special  conditions  were 
issued  before  the  new  flammability 
requirements  were  developed.  This 
requirement  originated  from  a  concern 
that  a  fire  in  an  imoccupied  crew  rest 
compartment  could  spread  into  the 
passenger  compartment,  or  affect  other 
vital  systems,  before  it  could  be 
extinguished.  The  special  condition 
would  require  either  the  installation  of 
a  manually  activated  fire  containment 
system  that  is  accessible  from  outside 
the  crew  rest  compartment,  or  a 
demonstration  that  the  crew  could 


satisfactorily  perform  the  function  of 
extinguishing  a  fire  under  the 
prescribed  conditions.  The  manually 
activated  fire  contairunent  system 
would  be  required  only  if  it  could  not 
be  demonstrated  that  a  crewmember 
responding  to  the  alarm  could  not  locate 
the  fire  source  and  successfully 
extinguish  the  fire. 

These  special  conditions  provide  the 
regulatory  requirements  necessary  for 
certification  of  this  modification.  Other 
special  conditions  may  be  developed,  as 
needed,  based  on  further  FAA  review 
and  discussions  with  the  applicant, 
manufacturer,  and  civil  aviation 
authorities. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  777-200  series  airplanes.  Should 
Flight  Structures,  Inc.,  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  included  on 
Type  Certificate  No.  TOOOOlSE  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  featiu^s  on  Boeing 
Model  777-200  series  airplanes.  It  is  not 
a  rule  of  general  applicability,  and  it 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  featiires 
on  the  airplane. 

List  of  Subiects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authori^  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 

44702,44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
777-200  series  airplanes,  as  modified  by 
Flight  Structiu^s,  Inc.,  with  overhead 
crew  rest  compartments. 

1 .  Occupancy  of  the  overhead  crew 
rest  compartment  is  limited  to  a 
maximum  often  occupants.  There  must 
be  an  approved  seat  or  berth  able  to 
withstand  the  maximum  flight  loads 
when  occupied  for  each  occupant 
permitted  in  the  crew  rest  compartment. 

(a)  There  must  be  appropriate 
placards,  inside  and  outside  to  indicate: 

(1)  The  maximum  number  of 
occupants  allowed. 
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(2)  That  occupancy  is  restricted  to 
crewmembers  that  are  trained  in  the 
evacuation  procedures  for  the  overhead 
crew  rest  compartment, 

(3)  That  occupancy  is  prohibited 
during  taxi,  take-off  and  landing,  and 

(4)  That  smoking  is  prohibited  in  the 
crew  rest  compartment. 

(b)  There  must  be  at  least  one  ashtray 
on  the  inside  and  outside  of  any 
entrance  to  the  crew  rest  compartment. 

(c)  There  must  be  a  means  to  prevent 
passengers  from  entering  the 
compartment  in  the  event  of  an 
emergency  or  when  no  flight  attendant 
is  present. 

(d)  There  must  be  a  means  for  any 
door  installed  between  the  crew  rest 
compartment  and  passenger  cabin  to  be 
capable  of  being  quickly  opened  from 
inside  the  compartment,  even  when 
crowding  occurs  at  each  side  of  the 
door. 

(e)  For  all  doors  installed,  there  must 
be  a  means  to  preclude  anyone  from 
being  trapped  inside  the  compartment. 
If  a  locking  mechanism  is  installed,  it 
must  be  capable  of  being  vmlocked  from 
the  outside  without  the  aid  of  special 
tools.  The  lock  must  not  prevent 
opening  from  the  inside  of  the 
compartment  at  any  time. 

2.  There  must  be  at  least  two 
emergency  evacuation  routes  that  could 
be  used  by  each  occupant  of  the  crew 
rest  compartment  to  rapidly  evacuate  to 
the  main  cabin.  In  addition — 

(a)  The  routes  must  be  located  with 
sufficient  separation  within  the 
compartment,  and  between  the 
evacuation  routes,  to  minimize  the 
possibility  of  an  event  rendering  both 
routes  inoperative. 

(b)  The  routes  must  be  designed  to 
minimize  the  possibility  of  blockage, 
which  might  result  from  fire, 
mechanical  or  structiu^  failure,  or 
persons  standing  below  or  against  the 
escape  route.  One  of  two  evacuation 
routes  may  not  be  located  where,  during 
times  in  which  occupancy  is  allowed, 
normal  movement  by  passengers  occurs 
(i.e.,  main  aisle,  cross  aisle,  or  galley 
complex)  that  would  impede  egress  of 
the  crew  rest  compartment.  If  there  is 
low  headroom  at  or  near  the  evacuation 
route,  provisions  must  be  made  to 
prevent  or  to  protect  occupants  from 
head  injury.  The  use  of  evacuation 
routes  must  not  be  dependent  on  any 
powered  device.  If  the  evacuation 
procedure  involves  the  evacuee 
stepping  on  seats,  the  seats  must  not  be 
damaged  to  the  extent  that  they  would 
not  be  acceptable  for  occupancy  during 
an  emergency  landing. 

(c)  Emergency  evacuation  procedures 
and  the  evacuation  of  incapacitated 


occupants  must  be  established  and 
transmitted  to  the  operators  for 
incorporation  into  their  training 
programs  and  appropriate  .operational 
manuals. 

(d)  There  must  be  a  limitation  in  the 
Airplane  Flight  Manual  or  other  suitable 
means  requiring  that  crewmembers  be 
trained  in  the  use  of  evacuation  routes. 

3.  There  must  be  a  means  for  the 
evacuation  of  an  incapacitated  person 
(representative  of  a  ninety-fifth 
percentile  male)  from  the  crew  rest 
compartment  to  the  passenger  cabin 
floor.  The  evacuation  must  be 
demonstrated  for  all  evacuation  routes. 
A  flight  attendant  or  other  crewmember 
(a  total  of  one  assistant)  may  provide 
assistance  in  the  evacuation.  Procedvues 
for  the  evacuation  of  an  incapacitated 
person  from  the  crew  rest  compartment 
must  be  established. 

4.  The  following  signs  and  placards 
must  be  provided  in  the  crew  rest 
compartment: 

(a)  At  least  one  exit  sign,  located  near 
each  exit,  meeting  the  requirements  of 
§25.812{b){l)(i). 

(b)  An  appropriate  placard  defining 
the  location  and  the  operating 
instructions  for  each  evacuation  route. 

(c)  Placards  must  be  readable  from  a 
distance  of  30  inches  under  emergency 
lighting  conditions. 

(d)  The  exit  handles  and  evacuation 
path  operating  instruction  placards 
must  be  illiuninated  to  at  least  160 
microlamberts  under  emergency  lighting 
conditions. 

5.  There  must  be  a  means  in  the  event 
of  failure  of  the  airplane's  main  power 
system,  or  of  the  normal  crew  rest 
compartment  lighting  system,  for 
emergency  illumination  to  be 
automatically  provided  for  the  crew  rest 
compartment. 

(a)  This  emergency  illumination  must 
be  independent  of  the  main  lighting 
system. 

(b)  The  sources  of  general  cabin 
illumination  may  be  common  to  both 
the  emergency  and  the  main  lighting 
systems  if  the  power  supply  to  the 
emergency  lighting  system  is 
independent  of  the  power  supply  to  the 
main  lighting  system. 

(c)  The  illumination  level  must  be 
sufficient  for  the  occupants  of  the  crew 
rest  compartment  to  locate  and  transfer 
to  the  main  passenger  cabin  floor  by 
means  of  each  evacuation  route. 

6.  There  must  be  means  for  two-way 
voice  communications  between  the 
crewmembers  on  the  flight  deck  and  the 
occupants  of  the  crew  rest  compartment. 
There  must  also  be  two-way 
communications  between  the  occupants 
of  the  crew  rest  compartment  and  each 


flight  attendant  station  required  to  have 
a  public  address  system  microphone  per 
§  25.1423(g)  in  the  passenger  cabin. 

7.  There  must  be  a  means  for  manual 
activation  of  an  aiu-al  emergency  alarm 
system,  audible  diu'ing  normal  and 
emergency  conditions,  to  enable 
crewmembers  on  the  flight  deck  and  at 
each  pair  of  required  floor  level 
emergency  exits  to  alert  occupants  of 
the  crew  rest  compartment  of  an 
emergency  situation.  Use  of  a  public 
address  or  crew  interphone  system  will 
be  acceptable,  providing  an  adequate 
means  of  differentiating  between  normal 
and  emergency  communications  is 
incorporated.  The  system  must  be 
powered  in  flight,  aJfter  the  shutdown  or 
failxue  of  all  engines  and  auxiliary 
power  units,  or  the  disconnection  or 
failure  of  all  power  sources  dependent 
on  their  continued  operation,  for  a 
period  of  at  least  ten  minutes. 

8.  There  must  be  a  means,  readily 
detectable  by  seated  or  standing 
occupants  of  the  crew  rest  compartment, 
which  indicates  when  seat  belts  should 
be  fastened.  Seat  belt  type  restraints 
must  be  provided  for  berths  and  must  be 
compatible  for  the  sleeping  attitude 
dm-ing  cruise  conditions.  There  must  be 
a  placard  on  each  berth  requiring  that 
seat  belts  must  be  fastened  when 
occupied.  If  compliance  with  any  of  the 
other  requirements  of  these  special 
conditions  is  predicated  on  specific 
head  location,  there  must  be  a  placard 
identifying  the  head  position.  In  the 
event  there  are  no  seats,  at  least  one  sign 
must  be  provided  to  cover  anticipated 
turbulence. 

9.  The  following  eqiiipment  must  be 
provided  in  the  crew  rest  compartment: 

(a)  At  least  one  approved  hand-held 
fire  extinguisher  appropriate  for  the 
kinds  of  fires  likely  to  occur; 

(b)  One  protective  breathing 
equipment  device  approved  to 
Technical  Standard  Order  (TSO)-Cll6 
or  equivalent,  suitable  for  fire  fighting; 
and 

(c)  One  flashlight. 

10.  A  smoke  detection  system  (or 
systems)  must  be  provided  that 
monitors  each  area  within  the  crew  rest 
compartment,  including  those  areas 
partitioned  by  curtahis.  Flight  tests  must 
be  conducted  to  show  compliance  with 
this  requirement.  Each  system  (or 
systems)  must  provide: 

(a)  A  visual  indication  to  tjie  flight 
deck  within  one  minute  after  the  start  of 
a  fire; 

(b)  An  aural  warning  in  the  crew  rest 
compartment;  and 

(c)  A  warning  in  the  main  passenger 
cabin.  This  warning  must  be  readily 
detectable  by  a  flight  attendant,  taking 


into  consideration  the  positioning  of 
flight  attendants  throughout  the  main 
passenger  compartment  diu-ing  various 
phases  of  flight. 

11.  The  crew  rest  compartment  must 
be  designed  such  that  fires  within  the 
compartment  can  be  controlled  without 
a  crewmember  having  to  enter  the 
compartment,  or  the  design  of  the  access 
provisions  must  allow  crewmembers 
equipped  for  firefighting  to  have 
unrestricted  access  to  the  compartment. 
The  time  for  a  crewmember  on  the  main 
deck  to  react  to  the  fire  alarm,  to  don  the 
fire  fighting  equipment,  and  to  gain 
access  must  not  exceed  the  time  for  the 
compartment  to  become  smoke-filled, 
making  it  difficult  to  locate  the  fire 
source. 

12.  There  must  be  a  means  provided 
to  exclude  hazardous  quantities  of 
smoke  or  extinguishing  agent 
originating  in  the  crew  rest 
compartment  from  entering  any  other 
compartment  occupied  by  crewmembers 
or  passengers.  The  means  must  include 
the  time  periods  during  the  evacuation 
of  the  crew  rest  compartment  and,  if 
applicable,  when  accessing  the  crew  rest 
compartment  to  manually  fight  a  fire. 
Smoke  entering  any  other  compartment 
occupied  by  crewmembers  or 
passengers  must  dissipate  within  5 
minutes  after  closing  the  access  to  the 
crew  rest  compartment.  Flight  tests 
must  be  conducted  to  show  compliance 
with  this  requirement. 

13.  There  must  be  a  supplemental 
oxygen  system  equivalent  to  that 
provided  for  main  deck  passengers  for 
each  seat  and  berth  in  the  crew  rest 
compartment.  The  system  must  provide: 

(a)  An  aural  and  visual  warning  to  the 
occupants  of  the  crew  rest  compartment 
to  don  oxygen  masks  in  the  event  of 
decompression;  and 

(b)  A  decompression  warning  that 
activates  before  the  cabin  pressure 
altitude  exceeds  15,000  feet.  The 
warning  must  sound  continuously  imtil 
a  reset  pushbutton  in  the  crew  rest 
compartment  is  depressed. 

14.  The  following  requirements  apply 
to  a  crew  rest  compartment  that  is 
divided  into  several  sections  by  the 
installation  of  curtains  or  partitions: 

(a)  To  compensate  for  sleeping 
occupants,  there  must  be  an  aural  alert 
that  can  be  heard  in  each  section  of  the 
crew  rest  compartment  that 
accompanies  automatic  presentation  of 
supplemental  oxygen  masks.  Two 
supplemental  oxygen  masks  are 
required  in  each  section  whether  or  not 
seats  or  berths  are  installed  in  each 
section.  There  must  also  be  a  means  by 
which  the  oxygen  masks  can  be 
manually  deployed  from  the  flight  deck. 


(b)  A  placard  is  required  adjacent  to 
each  curtain  that  visually  divides  or 
separates,  for  privacy  purposes,  the 
overhead  crew  rest  compartment  into 
small  sections.  The  placard  must  require 
that  the  curtain(s)  remain  open  when 
the  private  section  it  creates  is 
unoccupied.  The  vestibule  section 
adjacent  to  the  stairway  is  not 
considered  a  private  area  and,  therefore, 
does  not  require  a  placard. 

(c)  For  each  crew  rest  section  created 
by  the  installation  of  a  curtain,  the 
following  requirements  of  these  special 
conditions  must  be  met  with  the  curtain 
open  or  closed: 

(1)  No  smoking  placard  (special 
condition  no.  1), 

(2)  Emergency  illumination  (special 
condition  no.  5), 

(3)  Emergency  alarm  system  (special 
condition  no.  7), 

(4)  Seat  belt  fasten  signal  (special 
condition  no.  8),  and 

(5)  The  smoke  or  fire  detection  system 
(special  conditions  no.'s  10, 11,  and  12). 

(d)  Overhead  crew  rest  compartments 
visually  divided  to  the  extent  that 
evacuation  could  be  affected  must  have 
exit  signs  that  direct  occupants  to  the 
primary  stairway  exit.  The  exit  signs 
must  be  provided  in  each  separate 
section  of  the  crew  rest  compartment, 
and  must  meet  the  requirements  of 
§25.812{b)(l)(i). 

(e)  For  sections  within  an  overhead 
crew  rest  compartment  that  are  created 
by  the  installation  of  a  rigid  partition 
with  a  door  physically  separating  the 
sections,  the  following  requirements  of 
these  special  conditions  must  be  met 
with  the  door  open  or  closed:     ■ 

(1)  There  must  be  a  secondary 
evacuation  route  from  each  section  to 
the  main  deck,  or  alternatively,  it  must 
be  shown  that  any  door  between  the 
sections  has  been  designed  to  preclude 
anyone  from  being  trapped  inside  the 
compartment. 

(2)  Any  door  between  the  sections 
must  be  shown  to  be  openable  when 
crowded  against,  even  when  crowding 
occurs  at  each  side  of  the  door. 

(3)  There  may  be  no  more  than  one 
door  between  any  seat  or  berth  and  the 
primary  stairway  exit. 

(4)  There  must  be  exit  signs  in  each 
section  meeting  the  requirements  of 

§  25.812(b)(l)(i)  that  direct  occupants  to 
the  primary  stairway  exit. 

(f)  For  each  smaller  section  within  the 
main  crew  rest  compartment  created  by 
the  installation  of  a  partition  with  a 
door,  the  following  requirements  of 
these  special  conditions  must  be  met 
with  the  door  open  or  closed: 

(1)  No  smoidng  placards  (special 
condition  no.  1), 


(2)  Emergency  illumination  (special 
condition  no.  5), 

(3)  Two-way  voice  communication 
(special  condition  no.  6), 

(4)  Emergency  alarm  system  (special 
condition  no.  7), 

(5)  Seat  belt  fasten  signal  (special 
condition  no.  8), 

(6)  Emergency  fire  fighting  and 
protective  equipment  (special  condition 
no.  9),  and 

(7)  Smoke  or  fire  detection  system 
(special  conditions  no.'s  10,  11,  and  12). 

15.  The  requirements  of  two-way 
voice  communication  with  the  flight 
deck  and  provisions  for  emergency 
firefighting  and  protective  equipment 
are  not  applicable  to  lavatories  or  other 
small  areas  that  are  not  intended  to  be 
occupied  for  extended  periods  of  time. 

16.  Where  a  waste  disposal  receptacle 
is  fitted,  it  must  be  equipped  with  an 
automatic  fire  extinguisher  that  meets 
the  performance  requirements  of 

§  25.854(b). 

17.  Materials  (including  finishes  or 
decorative  surfaces  applied  to  the 
materials)  must  comply  with  the 
flammability  requirements  of 

§  25.853(a),  as  amended  by  Amendment 

25-83.  Mattresses  must  comply  with  the 

flammability  requirements  of 

§  25.853(c),  as  amended  by  Amendment 

25-83. 

Issued  in  Renton,  Washington  on 
December  1 ,  2000. 
Donald  L.  Riggm, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 
(FR  Doc.  00-31478  Filed  12-8-00:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-03-AD;  Amendment 
39-12032;  AD  2000-24-25] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  Hawker  800 A  (U-125A)  and 
Hawtcer  SOCXP  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
Hawker  800A  (U-125A)  and  Hawker 
800XP  series  airplanes,  that  requires 
inspecting  the  roller  clearance  in  the 
nose  landing  gear  drag  stay  and  making 


77260         Federal  Register/Vol.  65,  No.  238/Monday,  December  11,  2000/Rules  and  Regulations 


Federal  Register /Vol.  65.  No.  238/Monday,  December  11.  2000 /Rules  and  Regulations         77261 


any  necessary  adjustments.  This 
amendment  is  prompted  by  reports 
indicating  multiple  findings  of  roller 
clearances  that  are  in  excess  of 
specifications.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
inability  to  extend  the  nose  landing 
gear,  which  could  result  in  damage  to 
the  airplane  upon  landing. 
DATES:  Effective  January  16,  2001. 

The  incorporation  by  reference  of 
certEiin  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  16. 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company.  9709 
East  Central.  Wichita,  Kansas  67206. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA. 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4142;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Model  Hawker  800A  (U-125A)  and 
Hawker  800XP  series  airplanes  was 
published  in  the  Federal  Register  on 
August  8.  2000  (65  FR  48402).  That 
action  proposed  to  require  inspecting 
the  roller  clearance  in  the  nose  landing 
gear  drag  stay  and  making  any  necessary 
adjustments. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  85  airplanes 
of  the  affected  design  in  the  worldwide 


fleet.  The  FAA  estimates  that  50 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  required 
inspection  and  any  necessary 
adjustments,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$21,000,  or  $420  per  airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-24-25    Raytheon  Aircraft  Company: 

Amendment  39-12032.  Docket  2000-NM- 
03- AD. 

Applicability:  Model  Hawker  800XP  and 
Hawker  800 A  (U-125A)  series  airplanes,  as 
specified  in  Raytheon  Aircraft  Service 
Bulletin  SB  32-3274,  dated  August  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
eiirplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  extend  the  nose 
landing  gear  due  to  excessive  clearance  of  the 
roller  in  the  drag  stay  rigging,  which  could 
result  in  damage  to  the  airplane  upon 
landing,  accomplish  the  following: 

Inspection  and  Adjustment 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD:  Remove  the 
paint  from  the  drag  stay  arm  of  the  nose 
landing  gear  at  its  point  of  contact  with  the 
stop  bolt,  do  a  check  of  the  roller  clearances, 
and  make  any  necessary  adjustments,  in 
accordance  with  the  Accomplishment 
Instructions  of  Raytheon  Aircraft  Service 
Bulletin  SB  32-3274,  dated  August  1999. 

(b)  Airplanes  which  have  had  the  600-hour 
inspection  specified  in  the  Aircraft 
Maintenance  Manual  before  the  effective  date 
of  this  AD  or  which  will  have  the  600-hour 
inspection  within  50  hours  time-in-service 
after  the  effective  date  of  this  AD  are 
considered  to  be  in  compliance  with 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  jt  to  the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin  SB 
32-3274,  dated  August  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  9709  East 
Central,  Wichita,  Kansas  67206.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  l>ecomes  effective  on 
January  16,  2001. 

Issued  in  Renton,  Washington,  on 
November  29,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-30946  Filed  12-8-00;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-49-AD;  Amendment 
39-12030;  AD  2000-24-23] 

RIN  2120-AA64 

Airworthiness  Directives;  S.N. 
CENTRAIR  101  Series  Gliders 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  S.N.  CENTRAIR  101 
series  gliders.  This  AD  requires  you  to 


inspect  the  airbrake  control  system  for 
cracks;  and  if  cracks  are  detected, 
replace  the  airbrake  control  system.  This 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  in  this  AD  are  intended  to 
detect  cracks  in  the  airbrake  control 
system  and  replace  cracked  parts  with 
parts  of  improved  design.  A  crack  in  the 
airbrake  control  system  could  prevent 
the  pilot  from  using  the  airbrake  system. 
DATES:  This  AD  becomes  effective  on 
January  27,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  27,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
S.N.  CENTRAIR,  Aerodome— 36300  Le 
Blanc,  France;  telephone: 
02.54.37.07.96;  facsimile: 
02.54.37.48.64.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2000-CE- 
49-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missoiu-i  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  told  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  S.N. 
CENTRAIR  101  series  gliders.  The 
DGAC  reports  that  a  failure  analysis  of 
the  welded  parts  of  airbrake  arms 
revealed  that  cracks  could  occur  in 
these  parts. 

What  Happens  If  You  Do  Not  Correct 
the  Condition? 

This  condition,  if  not  corrected,  could 
result  in  undetected  cracks. 


Consequently,  a  crack  in  the  airbrake 
control  system  could  prevent  the  pilot 
from  using  the  airbrake  system. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  S.N.  CENTRAIR 
101  series  gliders.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  14,  2000  (65  FR  55466). 
The  NPRM  proposed  to  require  you  to 
inspect  the  airbrake  control  system  for 
cracks  and  if  cracks  are  detected, 
replace  the  airbrake  control  system. 

Was  the  Public  Invited  To  Comment? 

Interested  persons  were  afforded  an 
opportimity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  determined  that  these 
minor  corrections: 

— Will  not  change  the  meaning  of  the 
AD;  and 

— Will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

How  Many  Gliders  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  41 
gliders  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Gliders? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per  glider 

Total  cost  on  U.S. 
operators 

2   workhours   x  $60   per  hour  = 
$120. 

No  parts  required  for  ttie  inspec- 
tion. 

$120  per  glider  „ 

$120x41  =$4,920. 

We  estimate  the  following  costs  to  accomplish  the  replacement  of  the  airbrake  control  system  if  necessary: 
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Labor  cost 

Parts  cost 

Total  cost  per  glider 

2  vworktiours  x  $60  per  hour  =  $240  

$100  oer  aljder 

$340  per  glider. 

Compliance  Time  of  This  AD 

Why  Is  the  Compliance  Time  in 
Calendar  Time? 

The  compliance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly  use 
of  the  affected  gliders  ranges  throughout 
the  fleet.  For  example,  one  owner  may 
operate  the  glider  25  horn's  TIS  in  one 
week,  while  another  operator  may 
operate  the  glider  25  hours  TIS  in  one 
year.  In  order  to  ensure  that  all  of  the 
owners/operators  of  the  affected  glider 
have  inspected  the  airbrake  control 
system  within  a  reasonable  amoimt  of 
time,  the  FAA  is  utilizing  a  compliance 
time  of  60  calendar  days  after  the 
effective  date  of  this  AID. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substsmtial  ilirect  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  R^les  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2000-24-23     S.N.  Centrair:  Amendment  39- 
12030;  Docket  No.  2000-CE-49-AD. 

(a)  What  gliders  are  affected  by  this  AD? 
This  AD  affects  Models  101,  lOlA,  lOlP,  and 
lOlAP  gliders,  all  serial  numtwrs  up  to  but 
not  including  101A0628,  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  gliders  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  cracks  in  the  airbrake  control 
system  and  replace  cracked  parts  with  parts 
of  improved  design. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  do  the  following  actions: 


Actions 


(1)  Inspect  ttie  system  for  cracks 


(2)  If  you  detect  cracks,  replace  airbrake  control 
system. 

(i)  For  gliders  equipped  with  manual  aileron 
and  airbrake  control  systems,  install  S.N. 
CENTRAIR  part  number  (P/N)  $Y057D 
or  an  FAA-approved  equivalent  part 
number. 

(ii)  For  gliders  equipped  with  an  automata 
aileron  and  airbrake  control  system,  in- 
stall S.N.  CENTRAIR  P/N  $Y818E  or  an 
FAA-approved  equivalent  pari  numt)er. 

(3)  You  may  stop  the  repetitive  inspection  re- 
quirement of  this  AD  by  replacing  the  air 
brake  control  system  with  the  applk;able  part 
referenced  in  this  AD. 

(4)  You  may  not  install  any  airbrake  control 
system  that  is  not  of  the  applicable  part  num- 
bers referenced  in  paragraphs  (d)(2)(i)  and 
(d)(2)(il)  of  this  AD. 


Compliance  times 


Within  the  next  60  calendar  days  after  Janu- 
ary 27,  2001  (the  effective  date  of  this  AD), 
and  then  every  12  calendar  months  inspec- 
tion. 

Before  further  flight  after  the  inspection  


Before  further  flight  if  found  cracked  as  re- 
quired by  paragraph  (d)(2)  of  this  AD;  or. 
At  any  time  if  the  part  is  not  cracked  

As  of  January  27,  2001  (ttie  effective  date  of 
this  AD). 


Procedures 


Do  this  action  following  S.N.  CENTRAIR 
Service  Bulletin  No.  101-16,  Revision  3, 
dated  Feboiary  2,  1999. 

Do  this  action  following  the  S.N.  CEI^RAIR 
maintenance  manual. 


Not  applicable. 


Not  applk:able. 


(e)  Can  I  comply  with  this  j\D  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 


(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  euid  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 


Note  1:  This  AD  applies  to  each  glider 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  gliders  that  have 
been  modified,  altered,  or  repaired  so  that  the 


performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mike  Kiesov,  Aerospace 
Engineer,  FAA.  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4144;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  glider  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  glider  to  a  location 
where  you  c^n  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
S.N.  CENTRAIR  Service  Bulletin  No.  101-16, 
Revision  3,  dated  February  2, 1999.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  S.N.  CENTRAIR,  Aerodome— 36300  Le 
Blanc,  France.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective? 

This  amendment  t)ecomes  effective  on 
January  27,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  1995-26 1(A)  R3,  dated  January 
26.  2000. 

issued  in  Kansas  City,  Missouri,  on 
November  28.  2000. 

William  ].  Timberlake, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-42-AD;  Amendment 
39-12034;  AD  2000-22-51] 

RIN2120-AA64 

Airworthiness  Directives;  Model  HH- 
1K,  TH-1F,  TH-1L,  UH-1A,  UH-1B, 
UH-1E,  UH-1F,  UH-1H,  UH-1L,  and 
UH-1P;  and  Southwest  Florida 
Aviation  SW204,  SW204HP,  SW205, 
and  SW205A-1  Helicopters 
Manufactured  by  Bell  Helicopter 
Textron  Inc.  for  the  Armed  Forces  of 
the  United  States 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  superseding  Airworthiness 
Directive  (AD)  2000-22-51,  which  was 
sent  previously  by  individual  letters  to 
all  knowTi  U.S.  owners  and  operators  of 
Model  HH-IK,  TH-lF,  TH-lL,  UH-lA, 
UH-lB,  UH-IE,  UH-IF,  UH-lH,  UH- 
IL,  and  UH-lP;  and  Southwest  Florida 
Aviation  SW204,  SW204HP,  SW205, 
and  SW205A-1  helicopters 
manufactured  by  Bell  Helicopter 
Textron  Inc.  (BHTI)  for  the  Axmed 
Forces  of  the  United  States.  This  AD 
requires  establishing  a  retirement  life  for 
certain  main  rotor  masts,  creating  a 
component  history  card  or  equivalent 
record,  and  identifying  certain  masts  as 
unairworthy.  This  AD  also  requires 
removing  the  hub  spring,  if  installed, 
and  determining  whether  a  main  rotor 
mast  (mast)  has  ever  been  installed  on 
a  helicopter  while  operated  with  a  hub 
spring.  Conducting  certain  inspections 
based  on  the  retirement  index  number 
(RIN)  and  on  whether  the  helicopter  was 
ever  operated  with  a  hub  spring  is  also 
required.  Replacing  any  mast  that  has 
inadequate  radius  or  a  biur  in  the 
damper  clamp  splined  area  is  also 
required.  Finally,  this  AD  requires 
sending  information  concerning  the 
mast  to  the  FAA.  This  amendment  is 
prompted  by  the  discovery  of  a  crack  in 
a  mast  with  a  lower  RIN  value  than  the 
established  Ufe  limit.  This  action  is 
necessary  to  preclude  the  occurrence  of 
a  fatigue  crack  in  the  damper  clamp 
splined  area  of  a  mast.  This  condition, 
if  not  corrected,  could  result  in  failure 
of  a  mast  or  main  rotor  trunnion 
(trunnion),  separation  of  the  main  rotor, 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 


DATES:  Effective  December  26,  2000,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  AD  2000-22-51, 
issued  on  November  2,  2000,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  9,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
42-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  Emergency  AD  2000-08-53 
(Docket  No.  2000-SW-O8-AD)  on  April 
26,  2000,  which  superseded  AD  89-17- 
03,  Amendment  39-6251,  Docket  No. 
88-ASW-33  (54  FR  31935,  August  3. 
1989),  which  established  RIN  counting 
procedures  for  the  mast  assemblies 
installed  on  H-1  series  surplus  military 
helicopters.  AD  2000-08-53  also 
incorporated  life-hoiu'  adjustments  for 
mast  hub  spring  and  helicopter  usage. 
Since  issuing  AD  2000-08-53,  the  FAA 
has  issued  AD  2000-15-21,  Amendment 
39-11854,  Docket  2000-SW-Ol-AD  (65 
FR  48605,  August  9,  2000)  to  require 
removing  masts,  part  number  (P/N)  204- 
011-450-001  and  -005,  from  service. 
The  FAA  also  issued  Emergency  AD 
2000-15-52,  Docket  No.  2000-SW-28- 
AD,  on  July  25,  2000.  for  the  BHTI 
Model  204B,  205 A,  205 A-1,  205B,  and 
212  helicopters,  which  was  prompted 
by  a  report  of  another  cracked  mast, 
similar  to  the  masts  installed  on  H-1 
series  helicopters.  Metallurgical 
inspection  revealed  that  the  mast 
cracked  as  a  result  of  fatigue  in  snap 
ring  groove  radii  that  were  smaller  than 
the  0.020-inch  minimum  allowable 
dimension.  Detailed  takeoff  and  lift 
event  data  for  the  entire  life  of  the  mast 
confirm  that  the  acciimulated  RIN  coimt 
at  the  time  the  fatigue  crack  was 
detected  was  approximately  68,000 
when  calculated  in  accordance  with  the 
RIN  coimting  procedures  in  effect  at  the 
time  of  the  failure. 

U.S.  Army  Safety  of  Flight  Message 
UH-1-10,  dated  July  19,  2000,  required 
inspecting  masts  for  a  minimum  radiys 
of  0.020  inch  or  for  a  burr  aroimd  the 
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circumference  of  the  snap  ring  groove 
and  removing  defective  masts  from 
service.  Based  on  that  message  and  a 
review  of  fatigue  data  and  previously 
issued  AD's,  the  FAA  has  concluded 
that  several  corrections  to  the  RIN 
coiuiting  procedures  are  required  as 
follows: 

•  Recalculating  the  accumulated  RIN 
and  revised  hours  TIS  to  date  for  certain 
masts  to  correct  the  inadequate  factors 
provided  in  AD  2000-08-53.  New  RIN 
and  frequency  of  event  per  hour  factors 
are  required  to  calculate  the 
accumulated  RIN  and  revised  hoius  TIS 
to  properly  reflect  the  actual  level  of 
torque  (horsepower  rating  of  helicopter) 
applied  to  the  mast  when  it  is  installed 
on  the  different  helicopter  models 
affected  by  this  AD. 

•  Using  the  new  RIN  factors  for  each 
takeoff  and  external  load  lift  to  continue 
the  calculations  for  the  accumulated 
RIN  as  installed  on  the  different 
helicopter  models  affected  by  this  AD 
and  changing  the  definition  for  external 
load  lift. 

•  Expanding  the  serial  number  (S/N) 
applicability  for  a  one-time  special 
inspection  to  detect  inadequate  radii 
and  burrs  in  the  snap  ring  grooves  to 
include  masts  with  S/N  00000  through 
52720,  61433  through  61444,  or  61457 
through  61465,  regardless  of  prefix.  This 
action  was  required  based  on 
inadequate  radius  and  burrs  detected 
outside  the  S/N  applicability  of  the 
previous  AD. 

•  Reducing  the  compliance  time  to 
100,000  accumulated  RIN  for  any 
affected  mast  for  a  one-time  special 
inspection  to  detect  biurs  in  the  snap 
ring  grooves. 

•  Adding  a  one-time  special 
inspection  to  detect  inadequate  radii 
and  burrs  in  the  snap  ring  grooves  for 
any  mast  that  has  been  previously 
installed  with  a  hub  spring. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Model  HH-IK,  TH-lF,  TH-lL,  UH-lA, 
UH-lB,  UH-lE,  UH-lF,  UH-lH,  UH- 
IL,  and  UH-lP;  and  Southwest  Florida 
Aviation  SW204,  SW204HP,  SW205. 
and  SW205A-1  helicopters 
manufactiued  by  BHTI  for  the  Armed 
Forces  of  the  United  States,  the  FAA 
issued  Emergency  AD  2000-22-51  to 
prevent  failure  of  a  mast  or  trunnion, 
separation  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires  the 
following: 

•  Within  10  hoius  TIS,  create  a 
component  history  card  or  equivalent 
record. 

•  Within  10  hours  TIS,  determine  and 
record  the  accumulated  RIN  and  revised 
hours  TIS. 


•  Establish  a  retirement  life  for  any 
mast,  P/N  204-011-450-007.  -105,  or 
-109,  and  replace  any  mast  that  has 
accumulated  265,000  RIN  or  15,000  or 
more  revised  hours  TIS  and  identify  the 
removed  mast  as  unairworthy- 

•  Within  25  hours  TIS,  remove  any 
hub  spring. 

•  Determine  if  the  mast  has  ever  been 
operated  with  a  hub  spring. 

•  Before  reaching  100,000  RIN  for  a 
mast  that  has  never  been  on  a  helicopter 
operated  with  a  hub  spring: 

•  Inspect  the  upper  ana  lower  snap 
ring  groove  in  the  damper  clamp 
splined  area  for  an  inadequate  radius 
and  for  a  burr. 

•  Remove  the  mast  before  exceeding 
100,000  RIN  if  cmy  radiiis  is  inadequate 
or  before  exceeding  170,000  RIN  if  a 
burr  is  found,  and  identify  such  masts 
as  imairworthy. 

•  Before  reaching  100,000  RIN  or  400 
unfactored  flight  hours,  whichever 
occurs  first,  on  a  mast  that  was  installed 
on  a  helicopter  with  a  hub  spring  or  if 
the  history  of  a  hub  spring  installation 
is  unknown: 

•  Inspect  each  snap  ring  groove  for  an 
inadequate  radius  or  for  a  burr. 

•  Remove  any  mast  before  further 
flight  if  any  groove  radius  is  inadequate 
or  if  a  burr  is  found,  and  identify  such 
masts  as  imairworthy. 

•  After  completing  the  inspections, 
send  the  requested  information  to  the 
FAA.  The  requirements  for  retirement 
life  hoius  for  the  trunnion  remain  the 
same  as  required  in  superseded  AD 
2000-08-53,  Docket  2000-SW-O8-AD. 
The  short  compliance  time  involved  is 
required  because  the  previously 
described  critical  luisafe  condition  can 
adversely  affect  the  structural  integrity 
and  controllability  of  the  helicopter. 
Therefore,  the  actions  listed  previously 
are  required  at  the  specified  time 
intervals,  and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  November  2,  2000,  to 
all  known  U.S.  owners  and  operators  of 
Model  HH-IK,  TH-lF,  TH-lL,  UH-lA, 
UH-lB,  UH-lE,  UH-lF,  UH-lH,  UH- 
IL,  and  UH-lP;  and  Southwest  Florida 
Aviation  SW204.  SW204HP,  SW205. 
and  SW205A-1  helicopters 
manufactuired  by  BHTI  for  the  Armed 
Forces  of  the  United  States.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 


Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  75  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  Approximately  10  work 
hoius  per  helicopter  to  remove  and 
replace  the  mast,  if  necessary;  6  work 
hours  to  remove  any  hub  spring;  and  10 
work  hoius  to  inspect  the  mast  for 
proper  radius  or  a  burr.  The 
approximate  time  necessary  for 
calculating  the  accumulated  RIN  and  for 
providing  the  requested  information  to 
the  FAA  is  15  work  hours  per 
helicopter.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $9,538  to  replace  a  mast, 
if  necessar>'.  Based  on  these  figiu^s,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $899,850 
($11,998  per  helicopter,  assuming 
inspecting  1  mast,  removing  1  hub 
spring,  replacing  1  mast,  determining 
the  RIN  calculations,  and  providing  the 
requested  information  to  tbe  FAA). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  tbus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  he  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Docket  No.  2000-SW- 
42-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  ProcediU'es  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu-es,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safefy. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6251  (54  FR 
31935.  August  3,  1989)  and  by  adding 

a  new  airworthiness  directive  to  read  as 
follows: 

2000-22-51     Firefly  Aviation  Helicopter 
Services  (Previously  Erickson  Air-Crane 
Co.);  Garlick  Helicopters.  Inc.;  Hawkins 
and  Powers  Aviation.  Inc.:  International 
Helicopters,  Inc.;  Tamarack  Helicopters, 
Inc.  (Previously  Ranger  Helicopter 
Services,  Inc.);  Robinson  Air  Crane,  Inc.; 
Williams  Helicopter  Corporation 
(Previously  Scott  Paper  Co.);  Smith 


Helicopters;  Southern  Helicopter,  Inc.; 
Southwest  Florida  Aviation;  Arrow 
Falcon  Exporters,  Inc.  (Previously  Utah 
State  University);  U.S.  Helicopter,  Inc.; 
and  Western  International  Aviation, 
Inc.:  Amendment  39-12034.  Docket  No. 
2000-SW-42-AD.  Supersedes 
Emergency  AD  2000-08-53.  Docket  No. 
2000-SW-08-AD  and  AD  89-17-03, 
Amendment  39-6251.  Docket  No.  88- 
ASW-33. 

Applicability:  Model  HH-IK.  TH-lF.  TH- 
lL,  UH-lA.  UH-lB.  UH-lE.  UH-lF.  UH-lH. 
UH-lL.  and  UH-lP;  and  Southwest  Florida 
Aviation  SW204.  SW204HP.  SW205,  and 
SW205A-1  helicopters,  manufactured  by  Bell 
Helicopter  Textron  Inc.  (BHTI)  for  the  Armed 
Forces  of  the  United  States,  with  main  rotor 
mast  (mast),  part  number  (P/N)  204-011- 
450-007,  -105,  or  -109.  or  main  rotor 
trunnion  (trunnion).  P/N  204-011-105-001. 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

■Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  This  AD  requires  using  new  factors 
to  recalculate  the  FACTORED  flight  hours 
and  the  accumulated  Retirement  Index 
Number  (RIN)  for  masts  installed  on  certain 
helicopter  models.  This  AD  also  expands  the 
serial  number  (S/N)  applicability  for  the  one- 
time special  inspection  of  the  mast. 

To  prevent  failure  of  a  mast  or  tnmnion. 
separation  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  the  mast.  P/N  204-011-450-007, 
-105,  or -109: 

Note  3:  The  next  higher  assembly  level  for 
the  affected  P/N's  are  the  204-040-366  mast 
assemblies.  Check  the  aircraft  records  for  the 
appropriate  P/N  and  assembly  level. 

(1)  Within  10  hours  time-in-service  (TIS). 
create  a  component  history  card  or 
equivalent  record  for  the  mast. 

(2)  Within  10  hours  TIS.  determine  and 
record  the  accumulated  RIN  and  revised 
hours  TIS  for  the  mast  as  follows: 

(i)  Review  the  aircraft  maintenance  records 
for  the  mast.  If  the  helicopter  model 
installation  history  or  hours  TIS  of  the  mast 
is  unknown,  remove  the  mast  from  service, 
identify  the  mast  as  unairworthy.  and  replace 
it  with  {m  airworthy  mast  before  further 
flight. 

(ii)  Determine  the  accumulated  RIN  and 
the  revised  hours  TIS  in  accordance  with  the 
Instructions  in  Appendix  1.  For  those  hours 
TIS  the  mast  has  been  installed  on  a  BHTI 


Model  204B,  205A.  205A-1.  205B,  or  212 
helicopter,  determine  the  accumulated  RIN 
in  accordance  with  the  AD's  issued  for  those 
helicopters. 

(iii)  Record  the  accumulated  RDM  and 
revised  hours  TIS  for  the  mast  on  the 
component  history  card  or  equivalent  record. 
Use  the  revised  hours  TIS  as  the  new  hours 
TIS  for  the  mast. 

(3)  Before  further  flight  after  accomplishing 
the  requirements  of  paragraph  {a)(2)  of  this 
AD.  remove  from  service  any  mast  that  has 
accumulated  265.000  or  more  RIN  or  15.000 
or  more  revised  hours  TIS  and  identify  the 
mast  as  unairworthy.  Replace  the  mast  with 
an  airworthy  masL 

(4)  Within  25  hours  TIS,  remove  any  hub 
spring  installed  on  any  affected  helicopter. 

Note  4:  U.S.  Army  Modification  Work 
Order  (MWO)  55-1520-242-50-1  pertains  to 
the  removal  of  the  hub  spring  and 
replacement  of  any  required  parts.  U.S.  Army 
Safety  of  Flight  Message  UH-1 -00-10  dated 
)uly  19.  2000,  also  pertains  to  the  subject  of 
this  AD. 

(5)  Determine  whether  a  mast  with  S/N 

00000  through  52720,  61433  through  61444, 
or  61457  through  61465  (regardless  of  prefix), 
has  ever  been  installed  on  a  helicopter  while 
operated  with  a  hub  spring. 

(i)  If  a  mast  has  never  been  installed  on  a 
helicopter  while  operated  with  a  hub  spring, 
before  reaching  100.000  RIN.  inspect  the 
upper  and  lower  snap  ring  grooves  in  the 
damper  clamp  splined  area  for: 

(A)  A  minimum  radius  of  0.020  inch 
around  the  entire  circumference  (see  Figures 

1  and  2).  using  a  100  x  or  higher 
magnification.  If  any  snap  ring  groove  radius 
is  less  than  0.020  inch,  identify  the  mast  as 
unairworthy  and  replace  it  with  an  airworthy 
mast  before  exceeding  100.000  RIN. 

(B)  A  burr  (see  Figures  1  through  3),  using 
a  200  X  or  higher  magnification.  If  a  burr  is 
foimd  in  any  snap  ring  groove/spline 
intersection,  identify  the  mast  as  unairworthy 
and  replace  it  with  an  airworthy  mast  before 
exceeding  170,000  RIN. 

(ii)  If  a  mast  has  ever  been  installed  on  a 
helicopter  while  operated  with  a  hub  spring 
or  if  the  history  of  a  hub  spring  installation 
is  unknown,  before  reaching  100,000  RIN  or 
400  unfactored  flight  hours,  whichever 
occurs  first,  inspect  the  upper  and  lower 
snap  ring  grooves  in  the  damper  clamp 
splined  area  for: 

(A)  A  minimum  radius  of  0.020  inch 
around  the  entire  circumference  (see  Figures 
1  and  2).  using  a  100  x  or  higher  ' 
magnification.  If  any  snap  ring  groove  radius 
is  less  than  0.020  inch,  identify  the  mast  as 
unairworthy  and  replace  it  with  an  airworthy 
mast  before  further  flight. 

(B)  A  burr  (see  Figures  1  through  3),  using 
a  200  X  or  higher  magnification.  If  a  burr  is 
found  in  any  snap  ring  groove/spline 
intersection,  identify  the  mast  as  unairworthy 
and  replace  it  with  an  airworthy  mast  before 
further  flight. 

(6)  After  accomplishing  the  requirements 
of  paragraph  (a)(2)  of  this  AD.  continue  to 
calculate  the  accumulated  RIN  for  the  mast 
by  multiplying  all  takeoff  and  external  load 
lifts  by  the  RIN  factors  defined  in  columns 
(D)  and  (G)  of  Table  1  of  Appendix  1  of  this 
AD. 
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(7)  After  accomplishing  the  requirements 
of  paragraph  (a)(2)  of  this  AD,  continue  to 
count  the  hours  TIS  for  the  mast.  Any  hours 
TIS  for  the  mast  while  installed  on  a 
helicopter  operated  with  a  hub  spring  or  if 
the  history  of  a  hub  spring  installation  is 
unknown  must  be  factored  in  accordance 
with  the  instructions  in  Appendix  1  of  this 
AD. 


(8)  This  AD  establishes  a  retirement  life  of 
265,000  accumulated  RIN  or  15,000  hours 
TIS,  whichever  occurs  first,  for  mast,  P/N 
204-011-450-007,  -105.  and  -109. 

(9)  Within  10  days  after  completing  the 
inspections  required  by  paragraph  (a)(5)  of 
this  AD,  send  the  information  contained  on 
the  AD  compliance  inspection  report  sample 
format  contained  in  Appendix  2  to  the 


Manager,  Rotorcraft  Certification  Office, 
Federal  Aviation  Administration,  Fort  Worth, 
Texas  76193-0170,  USA.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

BtLUNG  CODE  4910-13-P 


Inspect  area  for: 

•  At  lOOx  minimum  magnification 
Minimum  radius  of  0.020  at  the 
sn^  ring  groove/spline  intersection 

•  At  200x  minimum  magnification 
Burrs  in  the  snap  ring  groove 

See  view  A- A  for  detail 


View  A 


Figure  1 
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Inspect  for  minimum  0.020  radius  in  the  sntq)  ring  groove  using  lOOx  magnification 
minimum  (upper  and  lower  grooves,  entire  circumference) 

Inspect  for  burrs  at  die  snap  ring  groove/spline  intersection  using  200x  magnification 
minimum  (upper  and  lower  grooves,  all  places) 


Cutaway  View  Looking  Down  from  Inside  Snap  Ring  Groove 

Typical  Burrs  at  Sn^  Ring  Groove/SpUnc  Intersection 
Burrs  are  to  be  In^wcted  at  200x  Minimum  Magnification 


Figure  3 
Topical  Burr  at  So^  Ring  Groove 


BILUNC  CODE  4910-13-C 


Figure  2 
Sn^  Ring  Groove/Spline  Intersection 
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(b)  For  the  trunnion,  P/N  204-011-105- 
001: 

(1)  Within  10  days,  create  a  component 
history  card  or  equivalent  record  for  the 
trunnion  and  record  the  hours  TIS 
accumulated  on  the  trunnion.  If  the  TIS 
cannot  be  determined,  enter  900  hours  for 
each  year  from  the  date  the  trunnion  was 
installed. 

(2)  Remove  any  trunnion  with  14,900  or 
more  hours  TIS  from  service  within  the  next 
100  hours  TIS. 

(3)  Remove  any  truimion  with  less  than 
14,900  hours  TIS  6t)m  service  at  or  before 
15,000  hours  TIS. 


Note  5:  Paragraph  (b)  of  this  AD  continues 
the  requirements  of  the  superseded  AD  for 
the  trunnion. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Manager,  Rotorcraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with.l4  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
December  26,  2000,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Emergency  AD 
2000-22-51,  issued  November  2,  2000, 
which  contained  the  requirements  of  this 
amendment. 

BILLING  CODE  4910-13-P 


APPENDIX  1 


Appendix  1  to  AD  2000-22-51 
Instructions  for  Calculating  RIN  and  Revised  Hours  TIS 

Definitions  for  the  Retirement  Indei  Number; 

The  overall  fatigue  life  of  a  main  rotor  mast  is  a  function  of  the  number  of  cycles  of  torque,  lift, 
and  bending  loads  applied  to  it  during  the  various  modes  of  operation.  The  mast  experiences  both 
high  cycle  fatigue  and  low  cycle  fatigue  during  operation. 

The  high  cycle  fatigue  life  of  the  mast  is  a  function  of  high  frequency  but  relatively  low  level 
cyclic  loads,  which  are  primarily  induced  by  rotor  rpm.  The  high  cycle  fatigue  life  limit  for  the 
mast  is  defined  in  terms  of  hours  TIS  because  rotor  rpm  is  basically  a  constant  value. 

The  low  cycle  fatigue  life  of  the  mast  is  a  function  of  the  number  of  less  frequent  but  relatively 
high  level  cyclic  loads  experienced  primarily  during  takeoffs  and  external  load  lifts.  The  low  cycle 
fatigue  life  limit  for  the  mast  is  expressed  in  terms  of  the  accumulated  Retirement  Index  Number 
(RIN). 

A  load  cycle  is  a  power  cycle  caused  by  a  repeating  or  fluctuating  load  that  alternates  from  a 
starting  power  value,  goes  to  a  higher  power  value,  and  returns  to  the  starting  power  value. 

The  accumulated  RIN  is  defined  as  the  total  number  of  load  cycles  multiplied  by  a  RIN  factor  to 

account  for  the  difference  in  torque  levels  applied  to  the  same  mast  (since  manufactured)  when 
installed  in  different  helicopter  models.  The  level  of  torque  applied  to  the  mast  is  directly 
proportional  to  the  transmission  output  horsepower. 

The  unfactored  hours  TIS  is  the  time  from  the  moment  a  helicopter  leaves  the  surface  of  the 
earth  until  it  touches  it  at  the  next  point  of  landing  with  no  factors  applied. 

The  FACTORED  flight  hours  is  the  unfactored  homs  TIS  multiplied  by  a  frequency  of  event 
hour  factor  based  on  the  torque  (horsepower)  of  the  helicopter  model  in  which  it  was  installed 
and  the  usage  of  the  helicopter. 

The  revised  hours  TIS  is  the  new  hours  TIS  for  the  mast  as  determined  by  following  the 
instructions  in  this  appendbc. 

An  external  load  lift  is  defined  as  a  lift  where  the  load  is  carried,  or  extends,  outside  of  the 
aircraft  fuselage 

Calculation  of  Retirement  Index  Number  and  Revised  Hours  TIS; 

There  are  two  methods  for  calculating  the  accumulated  RIN  and  the  revised  hours  TIS,  depending 
on  the  available  service  history  information  for  the  mast.  In  some  cases,  one  method  will  be  used 
for  a  portion  of  the  mast  service  history,  and  the  other  method  will  be  used  for  another  portion  of 
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the  mast  service  history.  Both  methods  require  knowledge  of  all  the  helicopter  models  in  which 
the  mast  was  installed. 

Calculation  of  RIN  and  Revised  Hours  TIS  when  the  Exact  Number  of  TakeofFs  and  External 
Load  Lifts  is  Known  fReference  Tables  1  and  3): 

Table  1  of  Appendix  1  is  the  worksheet  for  calculating  the  accumulated  mast  RIN  when  the  exact 
number  of  takeoflfs  and  external  load  lifts  is  known.  Table  3  of  Appendix  1  is  the  worksheet  that 
has  the  fi-equency  of  event  hour  factors  to  calculate  the  FACTORED  flight  hours  for  the 
unfactored  hours  TIS  for  the  mast  while  installed  on  a  helicopter  operated  with  a  hub  spring  or  if 
the  hub  spring  installation  history  is  unknown. 

The  RIN  factor  for  each  external  load  lift  is  twice  that  specified  for  each  takeoff"  because  two 
torque  events  are  experienced  during  a  typical  external  load  lift. 

Using  Table  1,  calculate  accumulated  RIN  as  follows: 

1 .  Enter  the  total  number  of  takeoffs  for  the  particular  mast  model/helicopter  model 
combination  in  column  (C). 

2.  Muhiply  the  value  entered  in  column  (C)  by  the  RIN  factor  listed  in  column  (D),  and  enter 
the  result  in  column  (E).  This  is  the  total  accumulated  RIN  due  to  takeoffs. 

3.  Enter  the  total  number  of  external  load  lifts  for  the  particular  mast  model/helicopter  model 
combination  in  column  (F). 

4.  Multiply  the  value  entered  in  column  (F)  by  the  RIN  factor  listed  in  column  (G),  and  enter 
the  result  in  column  (H).  This  is  the  accumulated  RIN  due  to  external  load  lifts 

5.  Add  the  values  fi^om  column  (E)  and  column  (H)  and  enter  the  result  in  column  (I).  This 
is  the  total  accumulated  RIN  to-date  for  the  mast  for  the  particular  mast  model/helicopter 
model  combination. 

6.  Add  the  accumulated  RIN  subtotals  for  the  various  mast  model/helicopter  combinations  in 
column  (I)  and  enter  the  result  in  the  space  provided.  This  is  the  total  accumulated  RIN 
for  the  mast. 

Using  Table  3,  calculate  the  revised  hours  TIS  as  follows: 

7.  Determine  the  unfactored  hours  TIS  for  the  mast  while  installed  on  a  helicopter  operated 
with  a  hub  spring  or  if  the  hub  spring  installation  history  is  unknown  for  each  of  the 
particular  mast  model/helicopter  model  combinations. 

8.  Determine  the  fi-equency  of  events  per  hour  for  each  of  the  particular  mast 
model/helicopter  model  combinations  dividing  the  combined  number  of  takeoffs  and 
external  load  lifts  by  the  corresponding  unfactored  hours  TIS. 
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9.  Multiply  the  value  for  unfactored  hours  TIS  for  each  of  the  particular  mast 
model/helicopter  model  combinations  by  the  appropriate  value  in  column  (E)  of  Table  3 
for  the  fi-equency  of  event  hour  factor.  These  are  the  total  FACTORED  flight  hours  for 
the  particular  mast  model/helicopter  model  combinations. 

10.  Add  the  FACTORED  flight  hour  subtotals  for  each  of  the  particular  mast 
model/hehcopter  model  combinations.  This  is  the  total  FACTORED  flight  hours  for  the 
mast  while  installed  on  a  helicopter  operated  with  a  hub  spring  or  if  the  hub  spring 
installation  history  is  unknown. 

11.  Determine  the  unfactored  hours  TIS  for  the  mast  while  installed  on  a  hehcopter  operated 
without  a  hub  spring. 

12.  Add  to  the  total  FACTORED  flight  hours  for  the  mast  while  installed  on  a  hehcopter 
operated  with  a  hub  spring  or  if  the  hub  spring  installation  history  is  unknown  to  the 
unfactored  hours  TIS  as  determined  in  step  1 1 .  This  is  the  total  revised  hours  TIS  for  the 
mast  when  the  exact  number  of  takeoffs  and  external  load  lifts  is  known. 

Calculation  of  RIN  and  Revised  Hours  TIS  when  Exact  Number  of  Takeoffis  and  External  Load 
Lifts  is  Unknown  (Heference  Tables  2.  3.  and  4): 

Tables  2,  3,  and  4  of  Appendix  1  are  the  worksheets  for  calculating  the  FACTORED  flight  hours 
and  accumulated  mast  RIN  when  the  exact  number  of  takeoffs  and  external  load  lifts  is  unknown. 

Using  Tables  2,  3,  and  4,  calculate  the  accumulated  mast  RIN  and  revised  hours  TIS  as  follows: 

1 .  Enter  the  unfactored  hours  TIS  for  the  particular  mast  model/helicopter  model  combination  in 
column  (C)  of  Tables  2  and  3 . 

2.  Using  service  history  for  the  mast,  select  the  appropriate  fi^equency  of  event  hour  factor  fi-om 
column  (E)  of  Tables  2  and  3  based  on  the  total  combined  number  of  takeoffis  and  external 
load  lifts  per  hour  shown  in  column  (D). 

3.  Multiply  the  value  for  unfactored  hours  TIS  entered  in  column  (C)  by  the  appropriate  value  in 
column  (E)  for  the  fi-equency  of  event  hour  factor  as  determined  in  step  2.  Enter  the  result  in 
column  (F)  of  Tables  2  and  3.  This  is  the  total  FACTORED  flight  hours  for  the  particular 
mast  model/helicopter  model  combination. 

4.  Enter  the  value  for  FACTORED  flight  hours  fromxx)lumn  (F)  of  Tables  2  and  3  into  column 
(C)  of  Table  4 

5.  Using  Table  4,  multiply  the  value  for  FACTORED  flight  hours  in  column  (C)  by  the 
appropriate  RIN  conversion  factor  listed  in  column  (D),  by  the  appropriate  RIN  adjustment 
factor  in  column  (E),  and  enter  the  result  in  column  (F).  This  is  the  accumulated  RIN  to-date 
for  the  particular  mast  model/helicopter  model  combination. 

6.  Add  the  accumulated  RIN  subtotals  for  the  various  mast  model/helicopter  model 
combinations  in  column  (F)  of  Table  4  and  enter  the  result  in  the  space  provided.  This  is  the 
total  accumulated  RIN  for  the  mast. 

7.  Add  the  factored  flight  hour  subtotals  for  the  various  mast  model/helicopter  model 
combinations  as  determined  in  steps  1  through  4.  This  is  the  total  revised  hours  TIS  for  the 
mast  when  the  exact  number  of  takeoffs  and  external  load  lifts  is  unknown. 


77274         Federal  Register / Vol.  65,  No.  238 /Monday.  December  11,  2000 /Rules  and  Regulations 


Sample  Mast  Calculation 

Given  the  following  known  service  history  for  the  mast: 

Mast,  P/N  204-01 1-450-007,  was  first  purchased  as  a  United  States  military  surplus  part  with 
valid  historical  records.  The  mast  had  accumulated  550  hours  military  TIS  on  an  Army  UH-IH 
with  a  hub  spring  installed. 

The  mast  was  first  installed  on  a  restricted  category  UH-lH  former  military  helicopter  for  250 
hours  TIS.  The  helicopter  had  a  rating  of  1 100  takeoff  horsepower  (T.O.  hp)  at  sea  level 
standard  day  conditions  (SLS),  and  the  operation  of  the  helicopter  without  a  hub  spring  cannot  be 
determined.  The  helicopter  was  used  for  fire  fighting  operations  and  the  exact  number  of  takeoffs 
and  external  load  lifts  is  unknown.  It  is  known,  however,  that  the  helicopter  averaged  less  than 
1 5  combined  takeoffs  and  external  load  lifts  per  hour. 

The  mast  was  then  removed  and  subsequently  installed  on  a  restricted  category  UH-IE  former 
military  helicopter  (1 100  T.O.  hp  SLS  rating)  without  a  hub  spring  for  450  hours  TIS    It  is 
known  that  the  helicopter  was  used  primarily  for  aerial  surveying  for  the  first  200  hours  of 
operation.  The  exact  number  of  takeoffs  and  external  load  lifts  is  unknown,  but  it  is  known  that 
the  helicopter  averaged  less  than  16  takeoffs  per  hour,  with  no  external  load  lifts.  It  was 
subsequently  used  for  repeated  heavy  lift  operation  for  the  next  250  hours  of  operation  and 
averaged  between  25  and  31  combined  takeoffs  and  external  load  lifts  per  hour  during  this  period 
of  time. 

The  mast  was  then  removed  and  installed  on  another  restricted  category  UH-IH  former  military 
helicopter  (1 100  T.O.  hp  SLS  rating)  for  a  total  of  150  hours  TIS  with  accurate  records  indicating 
that  it  experienced  100  takeoffs  and  2,450  external  load  lifts.  A  hub  spring  was  installed  on  the 
helicopter  for  the  first  50  hours  of  operation  with  a  calculated  average  of  19  combined  takeoffs 
and  external  load  lifts  per  hour  (as  determined  from  aircraft  records  for  the  first  50  hours  of 
operation).  The  hub  spring  was  subsequently  removed  for  the  remaining  100  hours  TIS. 

Calculate  the  FACTORED  flight  hours  and  total  accumulated  RIN  for  the  mast  as  follows: 

FACTORED  Flight  Hours  and  Accumulated  RIN  while  installed  in  US.  military  Model  UH-IH: 

Calculate  FACTORED  flight  hours  from  Table  3  as  follows: 

FACTORED  Flight  Hours  =  {unfactored  hours  TIS)  x  (frequency  of  event  hour  factor) 

(colunm  C)  x  (column  E) 
(550)  x  (10) 
5,500  hours 
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Then  using  Table  4,  calculate  the  accumulated  RIN  as  follows: 


Accumulated  RIN  = 


(FACTORED  flight  hours)  x  (RIN  conversion  factor)  x  (RIN  adjustment 

factor) 
=  (colunm  C)  x  (column  D)  x  (column  E) 
=  (5.500)  X  (20)  x  (I) 

=  110,000  RIN 


FACTORED  Flight  Hours  and  Accumulated  RIN  while  installed  in  restricted  category  Model 
UH-IH: 

Calculate  FACTORED  flight  hours  from  Table  3  as  follows: 

FACTORED  Flight  Hours  =  {unfactored  hours  TIS)  x  (frequency  of  event  hour  factor) 

=     (column  C)  x  (column  E) 
=     (250)  X  (14) 
=     3,500  hours 

Then  using  Table  4,  calculate  the  accumulated  RIN  as  follows: 

Accumulated  RIN  =  (FACTORED  flight  hours)  x  (RIN  conversion  factor)  x  (RIN  adjustment 

fiactor) 
=  (column  C)  x  (column  D)  x  (column  E) 
=  (3,500)  X  (20)  x(l) 

=.  70,000  RIN 


FACTORED  Flight  Hours  and  Accumulated  RIN  while  installed  in  restricted  category  Model 
UH-IE: 

Calculate  FACTORED  flight  hours  from  Table  2  as  follows: 


FACTORED  Flight  Hours  = 
(for  first  200  hrs.) 


(unfactored  hours  TIS)  x  (frequency  of  event  hour  factor) 
=       (column  C)  x  (column  E) 
=       (200)  X  (5) 
1,000  hours 


FACTORED  Flight  Hours  = 
(for  next  250  hrs.) 


{unfactored  hoMTS  TIS)  x  (frequency  of  event  hour  factor) 
(column  C)  x  (column  E) 

(250)  X  (10) 

2,500  hours 
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Then  using  Table  4,  calculate  the  accumulated  RIN  as  follows: 

Accumulated  RIN  =  (FACTORED  flight  hours)  x  (RIN  conversion  factor)  x  (RIN  adjustment 

factor) 
=  (column  C)  x  (column  D)  x  (column  E) 
=  (1,000)  X  (20)  x(l)       +  (2,500)  X  (20)  x(l) 
=  20,000  +  50,000 

=  70.000  RIN 


FACTORED  Flight  Hours  and  Accumulated  RIN  while  installed  in  another  restricted  category 
Model  UH-IH: 

Calculate  the  accumulated  RIN  from  Table  1  and  the  given  number  of  takeofFs  and  external  load 
lifts  as  follows: 


Accumulated  RIN  = 


(number  of  takeoflfs  x  RIN  factor  per  takeoff)  +  (number  of  external  load 
lifts  X  RIN  factor  per  external  load  lifts. 

(colunm  C)  x  (column  D)  +  (column  F)  x  (colunm  G) 
(100)  X  (3)  + (2,450)  X  (6) 


=     15,000  RIN 

Calculate  the  FACTORED  flight  hours  for  the  mast  while  installed  on  a  helicopter  operated  with  a 
hub  spring  or  if  the  hub  spring  installation  history  is  unknown  using  the  frequency  of  event  hour 
factors  from  Table  3  as  follows: 


FACTORED  Fhght  Hours 
(w/  hub  spring) 


Unfactored  Hours  TIS  = 
(w/o  hub  spring) 


{unfactored  hours  TIS)  x  (frequency  of  event  hour  factor) 
=     (column  C)  x  (column  E) 
=     (50)x(16) 
=     800  hours 

{unfactored  hours  TIS) 
=     100  hours 


Note  that  the  FACTORED  flight  hours  are  not  used  in  the  accumulated  RIN  calculations  when 
the  number  of  takeoflfs  and  external  load  lifts  is  known. 


Calculate  the  Total  Accumulated  RIN  and  Revised  Hours  TIS  as  follows: 

The  total  accumulated  RIN  to-date  for  the  mast  is  the  sum  of  the  subtotals  from  Tables  1  and  4. 
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Total  Accumulated  RIN       =  1 1 0,000  +  70,000  +  70,000  +  1 5,000 

=  265,000 

The  total  FACTORED  flight  hours  for  the  mast  is  the  sum  of  the  subtotals  from  Tables  2  and  3 
and  the  total  FACTORED  flight  hours  as  determined  in  the  preceding  step  12  when  the  exact 
number  of  takeoff  and  external  load  lifts  is  known. 

Total  FACTORED  Flight  Hours     =  5,500  +  3,500  +  1,000  +  2,500  +  800 

=  13^00  hours 

The  revised  hours  TIS  to-date  for  the  mast  is  the  sum  of  the  total  FACTORED  flight  hours  and 
the  additional  unfactored  hours  TIS  for  the  mast  while  installed  on  a  helicopter  operated  without 
a  hub  spring  and  the  exact  number  of  takeoffs  and  external  load  lifts  is  known. 

Revised  Hours  TIS     =  5,500  +  3,500  +  1,000  +  2,500  +  800  +  100 

=  13,300+  100 
=  13,400  hours 

Both  the  total  accumulated  RIN  and  the  revised  hours  TIS  need  to  be  determined  and  checked  for 
exceeding  the  allowable  life  limits  for  the  mast.  Also,  note  that  the  recalculated  total  accumulated 
RIN  for  this  sample  mast  would  be  265,000  RIN.  Therefore,  this  mast  would  be  removed  from 
service. 

The  values  for  the  sample  problem  are  shown  in  Tables  1  -  4  for  illustration  purposes  only.  The 
FACTORED  flight  hours  TIS  shown  in  the  brackets  in  Table  3  are  calculated  for  the  mast  while 
installed  on  a  helicopter  operated  with  a  hub  spring  or  if  the  hub  spring  installation  history  is 
unknown  and  the  exact  number  of  takeoffs  and  external  load  lifts  is  known.  These  FACTORED 
flight  hours  are  not  used  in  the  accumulated  RIN  calculations. 
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Calculation  of  Mast  FACTORED  Flight  Hours  (Without  a  Hub  Spring  Installed) 


B 

< 


i 

B 

a 


Mast 

A/C  Model 
Installation 

Mast 

P/N  204-011-450 

(without  a  hub  spring 

installed) 

Unfactored 
Hours  ns 
on  Model 

Frequency 
Of  EvenU 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 

Flight  Hours 

On  Model 

(A) 

(B) 

(Q 

(D) 

(E) 

(F) 
=  (C)  X  (E) 

Restncted  Category  TIS 
(<700  T.O.  hp  SLS) 

2O4-OH^5O-O07,-105, 
or -109 

1.0-37.00 

1.00 

37.01-46.00 

1.25 

46.01-55.00 

1.50 

55.01-63.00 

1.75 

Greater  than  63.00 

Contact  FAA* 

Unknown 

175 

Restncted  Category  TIS 
(700<T,O.  hp  SLS 
SI 000) 

204-01 M50-007. -105, 

1  0-7.00 

1  00 

or -109 

7.01-13.00 

2.00 

13.01-18.00 

3.00 

18.01-30.00 

5.00 

30.01-41.00 

7.00 

41.01-52.00 

9.00 

52.01-63.00 

1100 

Greater  than  63  00 

Contact  FAA* 

Unknown 

1100 

Restncted  Category  TIS 
(1000<T.O  hpSLS 
SHOO) 

204-011-450-007,-105, 

1.0-5  00 

1  00 

or -109 

5.01-7.00 

2.00 

7.01-10.00 

3.00 

200 

10.01-16.00 

5.00 

1,000 

16.01-24.00 

7.50 

250 

24.01-31.00 

10.00 

2,500 

31.0M6.00 

15.00 

4601-61.00 

20.00 

• 

Greater  than  61  00 

Contact  FAA* 

Unknown 

20.00 

Restncted  Category  TIS 
(nOO<T.O.  hpSLS 
S1290) 

204-01 1-450-007,  -105. 

10-5.00 

2.10 

or -109 

5.01-7,00 

4.00 

7.01-10.00 

6.00 

10.01-15.00 

9.00 

15.01-19.00 

1200 

1901-25.00 

16.00 

25.01-31.00 

20.00 

31  01-46.00 

30  00 

4601-60  00 

40  00 

Greater  than  60.00 

Contact  FAA* 

Unknown 

40.00 

Military  TIS 

204-01  M50-007, -105. 

(S700  TO.  hp  SLS) 

or -109 

AU 

1.00 

(SIOOOTO  hpSLS) 

AU 

2.00 

(SHOO  TO.  hp  SLS) 

All 

3.50 

(S1290TO.  hpSLS) 

AU 

7.00 

(>l290T,O.  hpSLS) 

All 

Cratact  FAA* 

•Contact  FAA  at  (817)  222-5447 


Appendix  1  -  Table  2 
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Calculation  of  Mast  FACTORED  Flight  Hours  (With  a  Hub  Spring  Installed) 


Mast 
A/C  Model 
Installation 

Mast 

P/N  204-011-450 

(with  a  hub  spring  or  the 

history  of  a  hub  spring 

installed  Is  unknown) 

Unfactored 
Hours  TIS 
on  Model 

Frequency 
Of  Events 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 

Flight  Hours 
On  Model 

(A) 

(B) 

(Q 

(D) 

(E) 

(F) 
=  (C)  X  (E) 

Restncted  Category 

TIS 

(5700 TO  hp SLS) 

204-01  M50-007, -105, 

1.0-6.00 

1000 

or -109 

6.01-12.00 

10.25 

1 , 

12.01-21.00 

10.50 

21.01-39.00 

11.00 

39.01-63.00 

11.75 

Greater  than  63  00 

Contact  FAA* 

Unknown 

11.75 

Restncted  Category 

TIS 

(700<T.O.  hp  SLS 

<1000) 

204-01  M50-007, -105, 

1  0-6.00 

10.00 

or -109 

6.01-1500 

12.00 

15.01-26  00 

14.00 

26.01-37.00 

16.00 

37.0M9.00 

18.00 

49.01-6300 

21.00 

Greater  than  63  00 

Contact  FAA* 

Unknown 

2100 

Restncted  Category 
TIS 

(ICXXXTOhpSLS 
SHOO) 

204-01 M50-007, -105. 

1.0-6.00 

10.00 

or -109 

6.01-9.00 

12.00 

250 

9.01-1500 

14.00 

3,500 

<S0> 

15.01-21.00 

1600 

<X0O> 

21.01-3300 

20.00 

33.0M5.00 

24.00 

45.01-61.00 

30.00 

Greater  than  61  00 

Contact  FAA* 

Unknown 

30.00 

Restncted  Category 
US 

(IKXKT.O.hpSLS 
^1290) 

204-011-450-007,-105, 

10-6.00 

10.00 

or -109 

6.01-11.00 

15.00 

11.01-18.00 

20.00 

18.01-26.00 

25.00 

26.01-33.00 

30.00 

33.01-40.00 

35.00 

40.01-48.00 

40.00 

48.01-60  00 

50.00 

Greater  than  60  00 

Contact  FAA* 

Unknown 

50.00 

Military  TK 

(<1290hpT.O.SLS) 

204-011-450-007,-105. 

550 

All 

10.00 

5,500 

(>1290hpT.O.  SLS) 

or -109 

All 

Contact  FAA* 

1 

•Contact  FAA  at  (817)  222-5447 


Appendix  1  -  Table  3 
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Appendix  2 

Appendix  2  to  AD  2000-22-51 

AD  Compliance  Inspection  Report  (Sample 
Format)  P/N  204-01 1-45O-007/-105/-1 09 
Main  Rotor  Mast 

Provide  the  following  information  and  mail 
or  fax  it  to:  Manager,  Rotorcraft  Certification 
Office,  Federal  Aviation  Administration,  Fort 
Worth,  Texas  76193-0170,  USA.  Fax:  817- 
222-5783. 

Aircraft  Registration  No: 

Helicopter  Model: 

Helicopter  S/N: 

Mast  P/N: 

Mast  S/N: 

Mast  RIN: 

Mast  Total  TIS: 

Inspection  Results 

Were  any  radii  during  inspection  of  this 
mast  determined  to  be  less  than  0.020  inch? 

If  yes,  what  was  the  dimension  measured? 

Was  a  burr  found  in  the  inspected  snap 
ring  grooves? 

Were  cracks  noted  during  the  inspection? 

Who  performed  this  inspection? 

Provide  any  other  comments? 

Issued  in  Fort  Worth,  Texas,  on  November 
30,  2000. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-31012  Filed  12-8-00;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ASO-44] 

Amendment  of  Class  E5  Airspace; 
Meridian,  MS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  makes  a  technical 
amendment  to  the  Class  E5  airspace  at 
Meridian,  MS.  The  Navy  Meridian  NDB 
has  been  decommissioned.  Therefore, 
the  airspace  legal  description  must  be 
amended  to  reflect  this  change. 
EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  T.  Carpenter,  Jr.,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  P.O. 
Box  20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Navy  Meridian  NDB  has  been 
decommissioned.  As  a  result  the 


airspace  legal  description  must  be 
amended.  This  rule  will  become 
effective  on  the  date  specified  in  the 
EFFECTIVE  DATE  section.  Since  this  action 
has  no  impact  on  users  of  the  airspace 
in  the  vicinity  of  Meridian  NAS-McCain 
Field,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary. 
Class  E  airspace  designations  for 
airspace  areas  extending  upwrard  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9H,  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E5  airspace  at 
Meridian,  MS. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

*         *         *         *         * 

ASO  MS  E5  Meridian,  MS  [Revised] 

Meridian,  Key  Field,  MS 

(Lat.  32°20'00'7J,  long.  88°45'04"W) 
Meridian  VORTAC 

(Lat.  32°22'42'N,  long.  88°48'15nV) 
Joe  Williams  OLF 

(Lat.  32°47'46'N,  long.  88°49'54'TV) 
Meridian  NAS-McCain  Field 

(Lat.  32°33'08"N,  long.  88°33'20'W) 
Meridian  TACAN 

(Lat.  32°34'42'Tvl.  long.  88°32'43'^) 
Kewanee  VORTAC 

(Lat.  32°22'01'N,  long.  88°27'30'^) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-mile  radius 
of  Key  Field  and  within  2.5  miles  each  side 
of  the  Meridian  VORTAC  315°  radial, 
extending  from  the  8-mile  radious  7  miles 
northwest  of  the  VORTAC,  and  within  a  7.4- 
mile  radius  of  Joe  Williams  OLF.  and  within 
an  8-mile  radius  of  Meridian  NAS-McCain 
Field,  and  within  4  miles  each  side  of  the 
020°  bearing  from  lat.  32°33'28"N,  long, 
88°33'33"W,  extending  from  the  8-mile 
radius  to  20  miles  north  of  Meridian  TACAN, 
and  within  a  25-mile  radius  of  the  Meridian 
VORTAC,  extending  clockwise  from  the  341° 
radial  to  the  040°  radial,  and  within  8  miles 
north  and  6  miles  south  of  the  Kewanee 
VORTAC  273°  radial,  extending  from  the 
VORTAC  to  long.  88°45'00'^. 
***** 

Issued  in  College  Park,  Georgia,  on 
December  1,  2000. 
Richard  Biscomb, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  00-31479  Filed  12-8-00;  8:45  am] 
BILUNG  CODE  4910-13-MO 


ACTION:  Final  rule. 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  801 

[Docket  No.  000609170-0336-02] 
RIN  0691 -AA38 

International  Services  Surveys:  BE-82, 
Annual  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons 

AGENCY:  Bureau  of  Economic  Analysis, 
Commerce. 


SUMMARY:  These  final  rules  revise 
regulations  for  the  BE-82,  Annual 
Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons. 

The  BE-82  survey  is  mandatory  and 
is  conducted  annually,  in  which  years 
the  BE-80,  Benchmark  Survey  of 
Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons  is  not  conducted,  by  the  Biu^au 
of  Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce,  under  the 
International  Investment  and  Trade  in 
Services  Survey  Act,  and  under  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  The  annual  survey  will 
obtain  data  used  to  update  the  universe 
data,  collected  the  BE-80  benchmark 
survey,  on  trade  in  financial  services,  by 
type  and  by  country,  between  U.S. 
financial  services  providers  and 
imaffiliated  foreign  persons.  Data  from 
the  BE-82  survey  (and  the  benchmark 
survey,  the  BE-80)  are  needed  to- 
monitor  trade  in  financial  services, 
analyze  its  impact  on  the  U.S.  and 
foreign  economies,  compile  and 
improve  the  U.S.  economic  accoimts, 
support  U.S.  commercial  policy  on 
financial  services,  conduct  trade 
promotion,  improve  the  ability  of  U.S. 
businesses  to  identify  and  evaluate 
market  opportunities,  and  for  other 
Government  uses. 

The  revised  rules  raise  the  exemption 
level  for  the  2000  survey  to  $10  million 
in  covered  sales  or  purchases 
transactions,  from  $5  million  on  the 
previous  (1998)  survey.  Raising  the 
exemption  level  will  reduce  respondent 
burden,  particularly  for  small 
companies.  The  revised  rules  also 
combine  private  placement  services 
with  tmderwriting  services,  combine 
foreign  exchange  brokerage  services 
with  other  brokerage  services,  and 
create  a  separate  category  for  electronic 
fimds  transfers.  The  changes  on  the 
types  of  services  to  be  reported 
separately  mirror  changes  introduced  in 
the  1999'bE-80  benchmark  survey. 
Finally,  the  revised  rules  restate  the 
definition  of  "financial  services 
provider"  using  the  nomenclature  of  the 
new  North  American  Industry 
Classification  System  that  has  replaced 
the  U.S.  Standard  Industrial 
Classification  System. 

The  changes  in  the  types  of  services 
to  be  reported  separately  reflect  BEA's 
experience  in  collecting  data  on 
financial  services  transactions  over  the 
past  6  years.  Data  collected  for  both 
private  placement  and  foreign  exchange 


brokerage  services  have  been  very  small 
and  do  not  justify  the  continuation  of 
separate  reporting.  Electronic  funds 
transfer  services,  in  contrast,  appear  to 
account  for  a  large  fraction  of  both  total 
receipts  and  total  payments  for  "other 
financial  services,"  in  which  electronic 
funds  transfers  were  previously 
included. 

EFFECTIVE  DATE:  These  final  rules  will  be 
effective  January  10,  2001, 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
David  Belli,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  In  the 
September  21,  2000,  Federal  Register, 
volume  65,  No.  184,  65  FR  57119- 
57121,  BEA  pubhshed  a  notice  of 
proposed  rulemaking  setting  forth 
revised  reporting  requirements  for  the 
BE-82,  Ajonual  Survey  of  Financial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons.  No 
comments  on  the  proposed  rules  were 
received.  Thus,  these  final  rules  are  the 
same  as  the  proposed  rules. 

These  fin^  nUes  amend  15  CFR  part 
801  to  set  forth  revised  reporting 
requirements  for  the  BE-82,  Annual 
Survey  of  Financial  Services 
Transactions  Between  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons.  The  Bureau  of 
Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce,  will  conduct 
the  survey  imder  the  International 
Investment  and  Trade  in  Services 
Survey  Act  (22  U.S.C.  3101-3108), 
hereinafter  "the  Act",  and  under 
Section  5408  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (15  U.S.C. 
4908).  Section  4(a)  of  the  Act  (22  U.S.C. 
3103(a))  provides  that  the  President 
shall,  to  the  extent  he  deems  necessary 
and  feasible,  conduct  a  regular  data 
collection  program  to  secure  current 
information  related  to  international 
investment  and  trade  in  services,  and 
publish  for  the  use  of  the  general  public 
and  United  States  Government  agencies 
periodic,  regular,  and  comprehensive 
statistical  information  collected 
pursuant  to  this  subsection.  In  Section 
3  of  Executive  Order  11961,  the 
President  delegated  authority  granted 
under  the  Act  as  concerns  international 
trade  in  services  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA. 

The  major  purposes  of  the  survey  are 
to  monitor  trade  in  financial  services, 
analyze  its  impact  on  the  U.S.  and 
foreign  economies,  compile  and 
improve  the  U.S.  economic  accoimts. 


support  U.S.  commercial  policy  on 
financial  services,  conduct  trade 
promotion,  and  improve  the  ability  of 
U.S.  businesses  to  identify  and  evaluate 
market  opportxmities. 

BEA  will  conduct  the  BE-82  survey  in 
years  in  which  a  BE-80  benchmark 
survey,  or  census,  is  not  conducted.  The 
siu^ey  will  update  the  data  provided  on 
the  universe  of  financial  services 
transactions  between  U.S.  financial 
services  providers  and  imaffiliated 
foreign  persons.  Reporting  is  required 
fixjm  U.S.  financial  services  providers 
who  have  sales  to  or  purchases  from 
unaffiliated  foreign  persons  in  all 
covered  financial  services  combined  in 
excess  of  $10  million  during  the 
reporting  year.  Financial  services 
providers  meeting  these  criteria  must 
supply  data  on  the  amount  of  their  sales 
or  purchases  for  each  covered  type  of 
service,  disaggregated  by  country.  U.S. 
financial  services  providers  that  have 
covered  transactions  of  less  than  $10 
million  during  the  reporting  year  are 
asked  to  provide  voluntary  estimates  of 
their  total  sales  or  purchases  of  each 
type  of  financial  service. 

Executive  Order  12866 

These  final  rules  are  not  significant 
for  purposes  of  E.O.  12866. 

Executive  Order  13132 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
13132. 

Paperwork  Reduction  Act 

The  collection  of  information  required 
in  these  final  rules  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act.  Notwithstanding  any  other 
provisions  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection-of- 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  displays  a  currently  valid 
OMB  Control  Number;  such  a  Control 
Number  (0608-0063)  has  been 
displayed. 

The  survey  is  expected  to  result  in  the 
filing  of  reports,  containing  mandatory 
or  voluntary  data,  irom  about  375 
respondents.  The  average  burden  for 
completing  the  BE-82 — both  the 
mandatory  and  voluntary  sections — is 
estimated  to  be  7  hours.  Thus,  the  total 
respondent  burden  of  the  survey  is 
estimated  at  2,600  hours  (375 
respondents  times  7  hours  average 
burden).  The  actual  burden  will  vary 
from  reporter  to  reporter,  depending 
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upon  the  number  and  variety  of  their 
financial  services  transactions  and  the 
ease  of  assembling  the  data.  Thus,  it 
may  range  from  4  hours  for  a  reporter 
that  has  a  small  number  and  variety  of 
transactions  and  easily  accessible  data, 
or  that  reports  only  in  the  voluntary 
section  of  the  form,  to  150  hours  for  a 
very  large  reporter  that  engages  in  a 
large  number  and  variety  of  financial 
services  transactions  and  has  difficulty 
in  locating  and  assembling  the  required 
data.  This  estimate  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  shoidd  be 
addressed  to:  Director,  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  and  to  the  Office  of 
Management  and  Budget,  O.I.R.A., 
Paperwork  Reduction  Project  0608- 
0063,  Washington,  DC  20503  (Attention 
PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  imder 
provisions  of  the  Regulatory  Flexibility 
Act  {5  U.S.C.  605(b)).  that  these  final 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
information  collection  excludes  most 
small  businesses  from  mandatory 
reporting.  Companies  that  engage  in 
international  financial  services 
transactions  tend  to  be  quite  large.  In 
addition,  the  reporting  threshold  for  this 
survey  is  set  at  a  level  that  will  exempt 
most  small  businesses  from  reporting. 
The  BE-82  annual  survey  will  be 
required  only  from  U.S.  persons  with 
sales  to,  or  purchases  from,  unaffiliated 
foreign  persons  in  excess  of  $10  million 
during  die  reporting  year,  in  all  covered 
financial  services  transactions 
combined;  the  exemption  level  for  the 
previous  annual  survey,  covering  1998, 
was  $5  million.  Thus,  the  exemption 
level  will  exclude  most  small  businesses 
from  mandatory  coverage.  Of  those 
smaller  businesses  that  must  report, 
most  will  tend  to  have  specialized 
operations  and  activities,  so  they  will 
likely  report  only  one  type  of 
transaction;  therefore,  the  burden  on 
them  should  be  small. 

List  of  Subiects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statistics.  Foreign  Trade,  Penalties, 


Reporting  and  recordkeeping 
requirements. 

Dated:  November  27.  2000. 
J.  Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  Part  801, 
as  follows: 

PART  801— SURVEY  OF 
INTERNATIONAL  TRADE  IN  SERVICES 
BETWEEN  U.S.  AND  FOREIGN 
PERSONS 

1.  The  authority  citation  for  15  CFR 
Part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  4908;  22 
U.S.C.  3101-3108;  E.O.  11961.  3  CFR,  1977 
Comp.,  p.  86  as  amended  by  E.O.  12013,  3 
CFR,  1977  Comp..  p.  147;  E.O.  12318.  3  CFR. 
1981  Comp.,  p.  173:  and  E.O.  12518,  3  CFR, 
1985  Comp.,  p.  348. 

2.  Section  801.9  is  amended  by 
revising  paragraph  {b){7)  to  read  as 
follows: 

§801.9    Reports  required. 

***** 

(b)*   *  * 

(7)  BE-82,  Annual  Survey  of 
Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons: 

(i)  A  BE-82,  Annual  Survey  of 
Financial  Services  Transactions 
Between  U:S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons,  will  be  conducted  covering 
companies'  1995  fiscal  year  and  every 
year  thereafter  except  when  a  BE-80 
Benchmark  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons,  is  conducted  (see 
§801.11).  All  legal  authorities, 
provisions,  definitions,  and 
requirements  contained  in  §  801.1 
through  §  801.8  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-82  survey  are  given  in 
paragraphs  (b)(7)(i)(A)  through  (D)  of 
this  section.  More  detailed  instructions 
are  given  on  the  report  from  itself. 

(A)  Who  must  report — [1]  Mandatory 
reporting.  Reports  are  required  from 
each  U.S.  person  who  is  a  financial 
services  provider  or  intermediary,  or 
whose  consolidated  U.S.  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider  or  intermediary,  and 
who  had  transactions  (either  sales  or 
purchases)  directly  with  miaffiliated 
foreign  persons  in  all  financial  services 
combined  in  excess  of  $10  million 
during  its  fiscal  year  covered  By  the 
survey.  The  $10  million  threshold 
should  be  applied  to  financial  services 


transactions  with  unaffiliated  foreign 
persons  by  all  parts  of  the  consolidated 
U.S.  enterprise  combined  that  are 
financial  services  providers  or 
intermediaries.  Because  the  $10  million 
threshold  applies  separately  to  sales  and 
purchases,  the  mandatory  reporting 
requirement  may  apply  only  to  sales,  to 
purchases,  or  to  both  sales  and 
purchases. 

(i)  The  determination  of  whether  a 
U.S.  financial  services  provider  or 
intermediary  is  subject  to  this 
mandatory  reporting  requirement  may 
be  judgmental,  that  is,  based  on  the 
judgement  of  knowledgeable  persons  in 
a  company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search. 

[if]  Reporters  who  file  pursuant  to  this 
mandatory  reporting  requirement  must 
provide  data  on  total  sales  and/or 
purchases  of  each  of  the  covered  types 
of  financial  services  tr^ansactions  and 
must  disaggregate  the  totals  by  coimtry. 

(2)  Voluntary  reporting.  If,  during  the 
fiscal  y*ar  covered,  sales  or  purchases  of 
financial  services  by  a  firm  that  is  a 
financial  services  provider  or 
intermediary,  or  by  a  firm's  subsidiaries 
or  parts  combined  that  are  financial 
services  providers  or  intermediaries,  are 
$10,000,000  or  less,  the  U.S.  person  is 
requested  to  provide  an  estimate  of  the 
total  for  each  type  of  service.  Provision 
of  this  information  is  voluntary.  Because 
the  $10,000,000  threshold  appHes 
separately  to  sales  and  purchases,  this 
volimtary  reporting  option  may  apply 
only  to  sales,  only  to  purchases,  or  to 
both  sales  or  purchases. 

(B)  BE-82  definition  of  financial 
services  provider.  Except  for  Monetary 
Authorities  (i.e.,  Central  Banks),  the 
definition  of  financial  services  provider 
used  for  this  survey  is  identical  in 
coverage  to  Sector  52 — Finance  and 
Insurance — of  the  North  American 
Industry  Classification  System.  United 
States.  1997.  For  example,  companies 
and/or  subsidiaries  and  other  separable 
parts  of  companies  in  the  following 
industries  are  defined  as  financial 
services  providers:  Depository  credit 
intermediation  and  related  activities 
(including  commercial  banking,  holding 
companies,  savings  institutions,  check 
cashing,  and  debit  card  issuing); 
nondepository  credit  intermediation 
(including  credit  card  issuing,  sales 
financing,  and  consumer  lending); 
securities,  commodity  contracts,  and 
other  financial  investments  and  related 
activities  (including  security  and 
commodity  futures  brokers,  dealers, 
exchanges,  traders,  underwriters, 
investment  bankers,  and  providers  of 


securities  custody  services);  insurance 
carriers  and  related  activities  (including 
agents,  brokers,  and  services  providers); 
investment  advisors  and  managers  and 
funds,  trusts,  and  other  financial 
vehicles  (including  mutual  funds, 
pension  funds,  real  estate  investment 
trusts,  investors,  stock  quotation 
services,  etc.). 

(C)  Covered  types  of  services.  The  BE- 
82  survey  covers  the  same  types  of 
financial  services  transactions  that  are 
covered  by  the  BE-80  benchmark 
survey,  as  listed  in  §  801.11(c). 

(D)  What  to  file.  (1)  die  BE-82  survey 
consists  of  Forms  BE-82  (A)  and  BE- 
82(B).  Before  completing  a  form  BE-82 
(B).  a  consolidated  U.S.  enterprise 
(including  the  top  parent  and  all  of  its 
subsidiaries  and  parts  combined)  must 
complete  Form  BE-82  (A)  to  determine 
its  reporting  status.  If  the  enterprise  is 
subject  to  the  mandatory  reporting 
requirement,  or  if  it  is  exempt  from  the 
mandatory  reporting  requirement  but 
chooses  to  report  data  voluntarily,  either 
a  separate  Form  BE-82  (B)  for  each 
separately  organized  financial  services 
subsidiary  or  part  of  a  consolidated  U.S. 
enterprise,  or  a  single  BE-82(B) 
representing  the  sum  of  all  covered 
transactions  by  all  financial  services 
subsidiaries  or  parts  of  the  enterprise 
combined  must  be  completed. 

[2]  Reporters  who  receive  the  BE-82 
survey  from  BEA.  but  that  are  not 
reporting  data  in  either  the  mandatory 
or  volimtary  section  of  any  BE-82(B), 
must  return  the  Exemption  Claim, 
attached  to  Form  BE-82  (A),  to  BEA. 

(ii)  (Reserved! 
***** 

[FR  Doc.  00-31341  Filed  12-8-00;  8:45  am] 
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technical  conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending 
§  284.12  of  its  regulations  governing 
standards  for  conducting  business 


practices  and  electronic  communication 
with  interstate  natural  gas  pipelines  to 
incorporate  by  reference  the  most  recent 
version  of  the  standards.  Version  1.4, 
promulgated  August  31,  1999  and 
November  15, 1999  by  the  Gas  Industry 
Standards  Board  (GISB).  The 
Commission  also  is  announcing  a 
technical  conference  by  Commission 
staff  to  address  the  issues  raised  by  a 
proposal  to  require  pipelines  to  permit 
shippers  to  designate  and  rank  the 
contracts  imder  which  gas  will  flow  on 
a  pipeline's  system.  Version  1.4  of  the 
GISB  standards  can  be  obtained  from 
GISB  at  1100  Louisiana,  Suite  3625, 
Houston,  TX  77002,  713-356-0080. 
http  ://www.gisb.  org. 

DATES:  The  rule  will  become  effective 
January  10.  2001.  The  implementation 
date  for  the  regulations  is  May  1 ,  2001 . 
Pipelines  must  make  filings  to 
incorporate  Version  1.4  of  the  GISB 
standards  into  their  tariffs  not  less  than 
30  days  prior  to  May  1.  2001. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington  DC,  20426 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington,  DC  20426. 
(202) 208-2294 

Marvin  Rosenberg,  Office  of  Markets. 
Tariffs,  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426, 
(202) 208-1283 

Kay  Morice,  Office  of  Markets,  Tariffs, 
and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208- 
0507 

SUPPLEMENTARY  INFORMATION: 

Final  Rule  and  Notice  of  Technical 
Conference 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
§  284.12  of  its  regulations  governing 
standards  for  conducting  business 
practices  and  electronic 
communications  with  interstate  natural 
gas  pipelines.  The  Commission  is 
incorporating  by  reference  the  most 
recent  version  of  the  consensus  industry 
standards  promulgated  by  the  Gas 
Lidustiy  Standards  Board  (GISB), 
Version  1.4.  Pipelines  are  required  to 
implement  these  regulations  on  May  1 , 
2001 .  The  Commission  also  is  directing 
its  staff  to  convene  a  technical 
conference  to  discuss  whether  to  adopt 
the  proposed  regulation  reqiuring 
pipelines  to  permit  shippers  to 
designate  and  rank  the  contracts  under 


which  gas  will  flow  on  a  pipeline's 
system. 

I.  Background 

In  Order  Nos.  587,  587-B,  587-C, 
587-G,  587-H,  587-1,  and  587-K  the 
Commission  adopted  regulations  to 
standardize  the  business  practices  and 
communication  methodologies  of 
interstate  pipelines  in  order  to  create  a 
more  integrated  and  efficient  pipeline 
grid.i  In  those  orders,  the  Commission 
incorporated  by  reference  consensus 
standards  developed  by  GISB,  a  private, 
consensus  standards  developer 
composed  of  members  from  all  segments 
of  the  natural  gas  industrv. 

On  February  23.  2000.  GISB  filed  with 
the  Commission  a  letter  stating  it  had 
adopted  a  revised  version  of  its  business 
practice  and  communication  standards. 
Version  1.4.  The  Version  1.4  standards 
include  the  standards  for  implementing 
pipeline  interactive  Internet  web  sites, 
which  pipelines  were  required  to 
implement  by  June  1,  2000.  as  well  as 
standards  for  critical  notices,  and 
standards  for  midti-tiered  allocations. 

GISB  also  reported  on  certain  issues 
on  which  the  Commission  had 
requested  reports  in  Order  No.  587-G. 
Of  significance  here,  GISB  reported  that 
its  Executive  Committee  was  unable  to 
reach  consensus  on  standards  for  cross- 
contract  ranking  and  that  its 
confirmations  and  cross  contract 
ranking  subcommittee  is  considered 
inactive.  In  a  letter  dated  June  15,  2000, 
GISB  filed  a  follow-up  report  on  cross 
contract  ranking.  GISB  reports  that  its 
Executive  Committee  was  imable  to 
achieve  consensus  with  respect  to  cross 
contract  ranking  due  to  disagreement  on 
certain  policy  issues  and  that  in  the 
opinion  of  the  Executive  Committee  no 
further  progress  can  be  made.  GISB 
further  reported  that  its  Executive 
Committee  approved  standards  for  tide 
fransfer  tracking,  but  that  these 
standards  are  awaiting  the  development 
of  the  technical  standards  for 
information  requirements  and  technical 
mapping. 


'  Standards  For  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587.  61  FR  39053 
(Jul.  26.  1996).  m  FERC  StaU.  &  Regs.  Regulations 
Preambles  1 31,038  (Jul.  17, 1996),  Order  No.  587- 
B,  62  FR  5521  (Feb.  6,  1997),  lU  FERC  Stats.  &  Regs. 
Regulations  Preambles  1 31,046  (Jan.  30,  1997), 
Order  No.  587-C.  62  FR  10684  (Mar.  10.  1997),  III 
FERC  Stats.  &  Regs.  Regulations  Preambles  1 31,050 
(Mar.  4.  1997).  Order  No.  587-G,  63  FR  20072  (Apr. 
23,  1998).  Ill  FERC  StaU.  &  Regs.  Regulations 
Preambles  1  31,062  (Apr.  16,  1998),  Order  No.  587- 
H,  63  FR  39509  (July  23.  1998).  HI  FERC  SUts.  & 
Regs.  Regulations  Preambles  1 31,063  (Julv  15. 
1998);  Order  No.  587-1,  63  FR  53565  (Oct.'  6,  1998), 
III  FERC  Stats.  &  Regs.  Regulations  Preambles 
1  31,067  (Sept.  29,  1998),  Order  No.  587-K,  64  FR 
17276  (Apr.  9, 1999),  Ul  FERC  Stats.  &  Regs. 
Regulations  Preambles  1 31.072  (Apr.  2. 1999). 
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On  June  30.  2000.  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  proposing  to  adopt  Version  1.4 
of  the  GISB  standards  and  to  adopt  a 
reg\ilation  requiring  pipelines  to  permit 
shippers  to  designate  and  rank  the 
transportation  contracts  under  which 
gas  will  flow  on  the  pipeline's  system.^ 
The  Commission  stated  that  cross- 
contract  ranking  would  enable  shippers 
to  use  their  transportation  contracts 
more  efficiently  by  enabling  them  to 
allocate  gas  supplies  across  their 
transportation  contracts  so  that  the 
shipper  can  choose  the  contract  which 
provides  for  the  most  economical 
transportation. 

The  Commission  found  that  while  the 
GISB  record  was  not  entirely  clear  on 
what  prevented  the  adoption  of  cross- 
contract  ranking  standards,  there 
appeared  to  be  agreement  on  a  method 
(entity-to-entity  confirmation)  by  which 
such  ranking  could  be  achieved.  The 
disputes  apparently  were  over  the 
amoimt  of  supplemental  information 
pipelines  should  provide  to  shippers 
and  over  the  method  of  confirmation 
with  producers,  independent  of  the 
cross-contract  ranking  issue.  The 
Commission  solicited  comments  on 
whether  these  issues  were  integral  to  the 
cross-contract  ranking  standard  and 
whether  these  issues  could  be  dealt  with 
on  an  individual  pipeline  basis  rather 
than  through  a  generic  rulemaking. 

Twenty  comments  were  filed.  ^ 
Pipelines  supported  the  use  of  entity-to- 
entity  confirmation,  but  contended  the 
Commission  should  not  require  the 
provision  of  supplemental  information 
or  working  interest  owner 
confirmations.  Local  Distribution 
Companies  (LDCs)  and  endusers 
supported  the  provision  of 
supplemental  information,  with 
endusers  supporting  a  confirmation 
process  based  on  gas  package 
identifiers.  Producers  supported  a 
confirmation  process  witii  producers  or 
their  agents. 

II.  Discussion 

A.  Adoption  of  Version  1.4  of  the 
Standards 

The  Commission  is  incorporating  by 
reference  into  its  regulations  Version  1.4 
of  GISB's  consensus  standards.* 


2  Standards  For  Business  Practices  Of  Interstate 
Natxiral  Gas  Pipelines,  Notice  of  Proposed 
Rulemaking,  65  FR  41885  (July  7,  2000),  IV  FERC 
Stats.  &  Regs.  Proposed  Regulations  %  32,552  ()une 
30.  2000). 

^  Those  filing  comments  are  listed  on  Appendix 
A  along  with  the  abbreviation  used  throughout  the 
order. 

*  The  Commission  also  is  amending  §  284.12(b)(2) 
of  its  regulations  to  reflect  the  change  in  GISB's 
address. 


Pipelines  must  implement  these 
standards  on  May  1,  2001,  by  making 
compliance  filings  as  discussed  later  in 
this  order.5 

The  adoption  of  Version  1.4  of  the 
standards  updates  and  improves  the 
standards,  particularly  in  the  areas  of 
communication  of  critical  notices  and 
multi-tiered  allocations.^  GISB 
approved  the  standards  under  its 
consensus  procedures.^  No  comments 
objected  to  the  incorporation  of  these 
standards.  As  the  Commission  found  in 
Order  No.  587,  adoption  of  consensus 
standards  is  appropriate  because  the 
consensus  process  helps  ensure  the 
reasonableness  of  the  standards  by 
requiring  that  the  standards  draw 
support  fi-om  a  broad  spectrum  of  all 
segments  of  the  industry.  Moreover, 
since  the  industry  itself  has  to  conduct 
business  imder  these  standards,  the 
Commission's  regulations  should  reflect 
those  stjmdards  that  have  the  widest 
possible  support.  In  §  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  (NTTficAA)  of  1995, 
Congress  affirmatively  requires  federal 
agencies  to  use  technical  standards 
developed  by  voluntary  consensus 
standards  organizations,  like  GISB.  as 
means  to  carry  out  policy  objectives  or 
activities.* 

Dynegy  requests  clarification 
regarding  the  implementation  of  the 
standards  providing  for  electronic 
notice  of  critical  events  affecting 
shippers.  It  asserts  that  the  pipelines 
should  provide  a  transition  period  for 
testing  the  new  communication 
standards  for  critical  notices  before  the 
pipelines  rely  solely  upon  Internet 
communication  of  such  notices  and 
discontinue  their  ciirrent 


*  See  the  discussion  of  compliance  procedures  in 
Section  VIII,  Implementation  Date,  at  text 
accompanying  note  20. 

*  Pipelines  previously  had  been  required  to 
implement  the  interactive  Internet  standards  in 
Version  1.4  by  June  1.  2000.  See  18  CFR 
284.12(c)(3Mi)(B).  The  following  are  the  changes 
from  the  Version  1.3  standards  previously  adopted 
by  the  Commission.  Standards  that  have  been 
revised  are;  1.3.24,  3.3.17,  4.2.7,  4.2.8,  4.3.2,  4.3.8, 
4.3.9.  4.3.28,  4.3.29,  4.3.34,  5.3.2,  and  5.3.30.  New 
standards  are:  0.1.1,  0.1.2,  0.3.1, 1.3.47  through 
1.3.63.  1.3.79,  2.3.32  through  2.3.35.  3.3.23  through 
3.3.25,  4.1.22  through  4.1.38,  4.2.9  through  4.2.19, 
4.3.36  through  4.3.85,  5.2.2,  and  5.3.31  through 
5.3.42.  Revised  data  sets  are:  1.4.1  through  1.4.7. 
2.4.1  through  2.4.6,  and  3.4.1  through  3.4.4.  New 
data  sets  are  5.4.18  and  5.4.19. 

'  This  process  first  requires  a  super-majority  vote 
of  17  out  of  25  members  of  GISB's  Executive 
Committee  with  support  from  at  least  two  members 
from  each  of  the  five  industry  segments — interstate 
pipelines,  local  distribution  companies,  gas 
producers,  end-users,  and  services  (including 
marketers  and  computer  service  providers).  For 
final  approval,  67%  of  GISB's  general  membership 
must  ratify  the  standards. 

oPub  L.  No.  104-113,  §  12(d),  110  Stat.  775 
(1996),  15  U,S.C.  272  note  (1997). 


communication  methods.  Dynegy 
contends  that  in  Order  No.  587-G,  the 
Commission  foimd  that  Internet 
commimication  could  be  sufficient 
notice  to  shippers  of  operational  events, 
because  the  shipper  could  program  its 
computers  to  trigger  a  telephone  or 
pager.  Dynegy  is  concerned  that  before 
shippers  have  to  rely  solely  upon 
Internet  communication,  they  be  given 
the  time  to  test  whether  their  software 
can  trigger  a  telephone  or  pager.  Dynegy 
further  requests  that  pipelines  be 
required  to  continue  their  current 
method  of  communication  until  the 
customers  software  works  satisfactorily. 

The  Commission  eigrees  that  pipelines 
should  provide  shippers  vdth  a 
reasonable  opportunity  to  test  the 
Internet  communications  before  the 
pipelines  dispense  with  existing 
methods  of  notifying  shippers  of  critical 
events.  Pipelines,  however,  will  not  be 
required  to  continue  existing  forms  of 
communication  to  individual  shippers 
until  the  individual  shipper  has  been 
able  to  configure  its  software  correctiy. 
The  shipper  should  have  the 
responsibility.  Mdthin  a  reasonable  time 
period,  to  correct  problems  with  its  own 
software. 

Altra  asks  that  the  Commission  revise 
the  implementation  date  for  Version  1.4 
of  the  standards  so  that  the 
implementation  of  Version  1.4.  cross- 
contract  ranking,  and  title  transfer 
tracking  can  occur  simultaneously.  Altra 
maintains  that  implementing  such 
changes  concurrently  will  be  more 
economical  for  software  providers  as 
well  as  pipelines  and  their  customers. 
The  Commission  imderstands  that 
simultaneous  implementation  may  be 
more  efficient  and  generally  attempts  to 
adopt  a  complete  version  of  the  GISB 
standards  at  the  same  time.  However,  in 
this  case,  the  Commission  finds  that  the 
benefits  from  adopting  Version  1.4  of 
the  GISB  standard  should  not  be 
delayed  until  an  indeterminate  date 
when  standards  for  cross-contract 
ranking  and  title  transfer  tracking  are 
adopted. 

B.  Cross-Contract  Ranking 

Cross-contract  ranking  refers  to  the 
ability  of  shippers  to  allocate  gas 
supplies  across  transportation  contracts 
so  that  the  shipper  can  choose  the 
contract  which  provides  for  the  most 
economical  transportation.  Shippers  are 
doing  business  using  a  variety  of 
contracts,  including  their  ov>ai  firm  and 
interruptible  contracts,  and  capacity 
release  contracts  with  different  terms 
and  conditions.  The  ability  to  allocate 
gas  supplies  among  these  contracts  will 
enhance  shipper  flexibility  and  better 


enable  them  to  manage  their  gas  supply 
and  capacity  portfolios." 

In  Order  No.  587-G,  the  Commission 
deferred  adoption  of  regulations 
regarding  cross-contract  ranking  to  give 
GISB  an  opportimity  to  develop 
standards  governing  this  practice.  GISB. 
however,  was  unable  to  reach  consensus 
on  appropriate  standards  due  to  policy 
disagreements  among  the  industry 
segments,  and  states  that  it  cannot 
proceed  without  further  guidance  from 
the  Commission  on  the  policy  questions 
presented.  1°  All  the  industry  segments 
appear  to  agree  that  developing 
standards  for  cross-contract  ranking  and 
confirmation  practices  can  be  of  benefit 
to  the  industry.  Because  the 
Commission  cannot  resolve  these  issues 
based  solely  on  the  comments,  the 
Commission  is  directing  the 
Commission  staff  to  establish  a 
technical  conference  at  which  the  issues 
can  be  explored  in  greater  detail. 

1.  Issues  Reiised  by  Cross-Contract 
Ranking 

While  the  record  GISB  submitted  is 
not  entirely  clear,  there  did  appear  to  be 
agreement  that  cross-contract  ranking 
could  be  achieved  through  an  entity-to- 
entity  confirmation  process. '* 
(Appendix  B  reproduces  the  set  of 
standards  that  were  considered,  but  not 
approved,  by  GISB's  Executive 
Committee).  Disputes  developed  over 
whether  along  with  entity-to-entity 
confirmation  pipelines  should  be 
required  to  provide  supplemental 
information  to  shippers  and  whether 
pipelines  should  confirm  with  working 
interest  owTiers  rather  than  exclusively 
with  point  operators.  The  two  standards 
on  which  agreement  could  not  be 
reached  are  standard  2  and  standard  3 
of  proposal  CXKR-2. 

Standard  2  states: 


"  For  example,  a  shipper  may  nominate  gas  from 
a  single  producer  under  two  contracts:  a  firm 
contract  with  the  pipeline  and  a  capacity  release 
contract  which  has  a  minimum  volume 
commitment.  If  that  shipper  receives  less  gas  from 
its  producer  than  it  has  nominated,  it  might  prefer 
to  allocate  more  of  its  gas  to  the  capacity  release 
contract  to  satisfy  its  minimum  volume 
commitment.  Cross-contract  ranking  would  permit 
the  shipper  to  allocate  its  gas  to  the  most 
economical  contract. 

'"The  Commission  previously  has  resolved 
issues  on  which  the  GtSB  members  could  not  reach 
consensus,  so  that  GISB  could  move  forward  and 
develop  the  necessary  technical  standards  to 
implement  the  Commission's  determination. 
Standards  For  Busines  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-G,  63  FR 
20072,  20073,  20075-78  (Apr.  23.  1998),  III  FERC 
Stats.  &  Regs.  Regulations  Preambles  1 31.062,  at 
30,663,  30-667-72  (Apr.  16,  1998)(estabhshing 
priority  for  firm  and  interruptible  transportation  in 
intra-day  nominations). 

"  See  Proposed  Standard  1  of  CXKR-1  and 
CXKR-2  and  New  Standard  S-1  of  CXKR-3. 


As  part  of  the  confirmation  and  scheduling 
process  upon  request,  the  TSP  should  make 
available,  via  EBB/EDM,  supplemental 
information  obtained  during  or  derived  from 
the  nomination  process.  Such  supplemental 
information,  if  available,  should  include  the 
TSP's  Service  Requester  Contract  and,  based 
upon  the  TSP's  business  practice  may  also, 
on  a  mutually  agreeable  basis,  include  (1)  a 
derivable  indicator  characterizing  the  type  of 
contract  and  service  being  provided,  (2) 
Downstream  Contract  Identifier  and/or  (3) 
Service  Requester's  Package  ID. 

Standard  3  states: 

Absent  mutual  agreement  to  the  contrary 
between  the  TSP  and  the  Operator  for 
confirmations  at  a  production  location, '^  the 
TSP  should  support  the  fact  that  the  operator 
will  confirin  with  the  TSP  to  only  the 
upstream  entity  level.  These  upstream 
entities  should  either  confirm  or  nominate  (at 
the  TSP's  determination)  at  an  entity  level 
with  the  TSP. 

In  the  NOPR,  the  Commission 
proposed  to  require  pipelines  to  permit 
shippers  to  designate  and  rank  the 
transportation  contracts  under  which 
gas  will  flow  on  each  pipeline's  system. 
The  Commission  generally  proposed 
that  such  ranking  would  occur  based  on 
the  entity-to-entity  confirmation 
standards  included  in  all  the  GISB 
proposals.  The  Commission,  however, 
solicited  comment  on  whether  there  is 
a  need  for  a  imiform  generic  standard 
setting  forth  additional,  limited 
information  pipelines  should  provide  to 
local  distribution  companies  or  shippers 
and  whether  the  need  for  additional 
information  applies  to  all  pipelines  or  is 
limited  only  to  certain  pipelines  that 
currently  provide  such  additional 
information  to  LDCs.  With  respect  to  the 
standard  regarding  production 
confirmation,  the  Commission  asked  for 
comment  addressing  the  need  for 
confirmations  at  the  working  interest 
level,  the  costs  and  benefits  of  adopting 
such  a  requirement  for  pipelines, 
shippers,  and  the  overall  efficiency  of 
the  pipeline  grid,  and  whether  a 
imiform  requirement  is  necessary  or 
whether  pipelines  should  be  permitted 
to  choose  the  method  of  coniumation 
with  producers  that  best  fits  their 
systems. 

2.  Comments 

All  commenters  generally  support  the 
concept  of  cross-contract  ranking.  They 
differ  agciin  on  the  necessity  of  requiring 
supplemental  information  and  on 
confirmation  at  receipt  points.  Dynegy 
and  Altra  are  indifferent  to  whether  any 
requirements  for  supplemental 
information  or  producer  confirmation 


>^  Production  location  was  defined  to  include 
wellheads,  platforms,  plant  tailgates  (excluding 
straddle  plants)  and  pbyscial  wellhead  aggregation 
points.  C^iGi  1,  Proposed  Principle  1. 


are  adopted.  Altra  contends  that  some  of 
the  other  issues,  such  as  working 
interest  owner  confirmation,  are 
unrelated  to  the  cross-contract  ranking 
issue. 

The  LDCs  "  that  filed  comments 
contend  that  provision  of  supplemental 
information  concerning  the  type  of 
contract,  which  establishes  scheduling 
priority,  is  necessarj'  for  LDCs  to  plan 
their  system  usage,  particularly  in  light 
of  the  requirements  of  retail 
unbundling.  They  contend,  for  instance, 
that  LDCs  need  to  know  the  priority  of 
gas  nominated  to  their  systems  so  they 
can  plan  for  the  possibility  of  losing  gas 
supplies  during  peak  periods  if 
interruptible  or  secondary  firm 
nominations  are  limited.  They  further 
contend  that  this  information  on 
priority  is  needed  to  satisfy  the 
requirements  of  some  state  imbimdling 
programs  that  marketers  have  primary 
firm  capacity  for  deliveries  to  LDC  city- 
gates.  Con  Edison,  for  instance,  raises 
the  question  of  how  entity-to-entity 
confirmation  will  permit  LDCs  to 
confirm  gas  deliveries  in  a  situation 
when  two  behind-the-city-gate 
marketers  both  purchase  gas  from  a 
third  marketer  at  a  downstream  market 
center.  It  contends  that  vdthout  contract 
information,  the  LDC  would  not  be  able 
to  match  up  the  information  from  the 
marketer  delivering  the  gas  to  the 
market  center  and  the  two  behind-the- 
city-gate  marketers.  Distribution  argues 
that  the  necessary  information  could  be 
provided  through  a  capacity-type 
indicator,  which  woidd  not  be 
burdensome  for  the  pipelines  to  process. 
In  reply  comments.  Distribution 
contends  that  based  on  the  comments 
filed,  the  Commission  should  convene  a 
technical  conference  to  provide  further 
explanation  of  why  LDCs  need 
supplemental  contract  information  and 
why  providing  such  information  should 
not  be  burdensome  for  the  pipelines. 

The  End  User  Group  supports  the 
concept  of  cross-contract  ranking  but 
claims  that  the  NOPR  proposal  has  two 
problems:  it  does  not  require  pipelines 
to  follow  the  rankings  provided  by 
shippers;  and  it  does  not  provide 
shippers  with  the  information  necessary 
to  determine  what  packages  of  gas 
actually  flowed.  Rather  than  aggregating 
information,  as  in  the  entity-to-entity 
confirmation  method,  the  End  Users 
contend  that  the  confirmation  process 
should  be  further  disaggregated  by 
confirming  on  a  package  identification 


>^  See  comments  to  Cinciimati.  Con  Edison. 
Distribution,  AGA. 


77288         Federal  Register /Vol.  65,  No.  238 /Monday,  December  11,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65.  No.  238 /Monday.  December  11,  2000 /Rules  and  Regulations         77289 


basis. '^  They  contend  that  frequently  a 
customer  will  be  receiving  multiple 
natiu-al  gas  packages  from  a  single  seller 
(pursuant  to  different  contracts)  and  the 
buyer  and  the  seller  have  diametrically 
opposed  interests.  The  seller  wants  the 
most  expensive  gas  to  have  the  highest 
rank,  while  the  buyer  seeks  to  give  it  the 
lowest.  The  End  Users  contend  that 
unless  the  confirmation  process 
provides  information  as  to  which 
package  actually  flows,  the  shipper 
cannot  accurately  determine  the 
package  for  which  it  must  pay. 

The  producers  (NGSA  and  IPAA) 
support  a  confirmation  standard  that 
would  require  pipelines  to  confirm  with 
producers  or  their  agents,  rather  than 
the  standard  discussed  at  GISB  that 
would  have  required  confirmation  with 
all  working  interest  owners.  They 
contend  that  confirming  with  producers 
will  enhance  efficiency  by  eliminating 
the  inefficiency  of  routing  all 
adjustments  through  a  point  operator,  as 
is  done  today.  They  also  maintain  that 
confirmation  with  producers  will  better 
safeguard  commercially  sensitive 
information,  because  producers  will  no 
longer  have  to  route  their  sensitive 
nomination  information  through  point 
operators  that  may  have  competing 
financial  or  business  interests.  NGSA 
maintains  that  confirmation  with 
producers  or  their  agents  would  be  far 
less  burdensome  than  confirmation  with 
working  interest  owners. 

While  the  pipelines  generally  support 
the  cross-contract  ranking  standards 
proposed  by  the  Commission,  they 
contend  the  Commission  should  not 
require  pipelines  to  provide  the 
supplemental  contractual  information 
requested  by  the  LDCs  or  new  standards 
for  producer  confirmation. '  ^  They 
maintain  that  requiring  supplemental 
information  will  unnecessarily 
complicate  the  confirmation  process 
and  the  LDCs  have  not  established  the 
need  for  such  information.  Enron,  for 
example,  contends  that  the  entity-to- 
entity  confirmation  standard  will  help 
to  streamline  the  confirmation  process, 
but  that  requiring  the  provision  of 
supplemental  information  will  defeat 
the  very  purpose  of  attempting  to 
streamline  the  process.  Williston  Basin 
maintains  that  it  understands  only  a  few 
LDCs  seek  this  supplemental 
information  in  order  to  appease  state 
regulatory  authorities  and  that  none  of 
the  LDCs  on  its  system  require  the 


•*The  GISB  standards  define  a  package  identifier 
as  "a  way  to  differentiate  between  discrete  business 
transactions."  Nominations  Related  Standards  1.2.5. 
18CFR284.12(b)(i). 

'»  See  Comments  by  INGAA,  Enron,  ANR, 
Columbia  Gulf,  Kinder  Morgan,  Koch,  Panhandle. 
Williams,  Williston  Basin. 


provision  of  such  information.  The 
pipelines  also  contend  that  they  are  not 
all  in  position  to  confirm  gas  supplies 
with  individual  working  interest 
owners. 

3.  Establishment  of  a  Technical 
Conference 

All  of  the  commenters  find  that 
development  of  standards  for  cross- 
contract  ranking  could  benefit  the 
industry  by  giving  shippers  more 
flexibility  in  using  their  capacity.  It  also 
appears  from  the  comments  that  since 
the  standards  were  debated  at  GISB, 
some  industry  members  have  clarified 
or  revised  their  proposals  or  put  forward 
new  proposals.  In  addition,  some  of  the 
comments  appear  to  go  beyond  the 
limited  issue  of  cross-ranking,  but  link 
the  cross-contract  ranking  issue  with 
other  issues  relating  to  standardization 
of  the  confirmation  process. 

Given  the  issues  raised  and  the  new 
proposals  included  in  some  of  the 
comments,  the  Commission  needs 
additional  information  to  determine 
how  best  to  proceed.  It  is,  therefore, 
directing  staff  to  convene  a  technical 
conference  in  which  the  industry  and 
staff  can  discuss  these  issues  to  clarify 
what  is  in  dispute  and  to  determine  if 
common  ground  can  be  foimd.  The 
technical  conference  will  be  transcribed 
so  that  the  Commission  and  those  who 
cannot  attend  can  be  apprised  of  the 
discussion.  Staff  also  will  establish  a 
schedule  for  further  comments  to  be 
filed  based  on  the  discussion  at  the 
technical  conference. 

Among  the  issues  that  should  be 
considered  at  the  conference  are: 

•  How  confirmation  takes  place  using 
entity-to-entity  confirmation  and 
contract  confirmation. 

•  How  package  identification 
currently  is  used  in  nomination  emd 
confirmation  processes. 

•  How  the  issues  relating  to  cross- 
contract  ranking  differ  depending  on  the 
ift)mination  model  used  by  the  pipeline, 
i.e,  pathed,  non-pathed,  or  pathed  non- 
threaded. 

•  Whether  cross-contract  ranking  can 
be  achieved  efficiently  without  entity- 
to-entity  confirmation. 

•  Whether  verification  of  a  shipper's 
contractual  priority  needs  to  occur  on  a 
daily  basis  through  the  confirmation 
process  or  whether  priority  can  be 
verified  in  other  ways,  for  example,  by 
examining  the  shipper's  contract  or 
using  the  Index  of  Customers. 

•  Whether  a  imiform  resolution  of  the 
need  for  supplemental  information  is 
needed  or  whether  this  issue  can  be 
resolved  on  a  case-by-case  basis,  for 
example,  by  requiring  those  pipelines 
that  previously  provided  contract 


information  to  continue  that  practice, 
while  not  imposing  additional  burdens 
on  other  pipelines. 

•  Whether,  if  confirmation  of 
transportation  priority  is  needed,  a 
priority  indicator,  as  Distribution 
suggests,  would  be  a  reasonably  burden- 
free  method  of  transmitting  the 
information. 

•  Whether  entity-to-entity 
confirmation  has  value  in  simplifying 
the  coniirmation  process  or  whether 
further  disaggregation  to  the  gas  package 
identification  level  is  necessary. 

•  Whether  gas  package  identification 
would  protect  customers  against  the 
possibility  that  the  seller  will  allocate 
all  gas  supplies  to  the  highest  price 
contract  or  whether  such  protection  can 
be  better  achieved  through  the  contract 
between  buyer  and  seller.  For  instance, 
even  if  confirmation  was  at  the  package 
identification  level,  the  seller  would 
still  rank  the  most  expensive  package 
first. 

•  Whether  the  proposal  to  limit 
confirmations  to  producers,  rather  than 
working  interest  owners,  meaningfully 
reduces  the  confirmation  burden. 

•  Whether  producers  can  use 
independent  third-parties,  as  opposed  to 
commercidly  interested  point  operators, 
to  handle  the  confirmation  process  with 
respect  to  that  information  considered 
the  most  sensitive. 

ni.  Notice  of  Use  of  Voluntary 
Consensus  Standards 

Office  of  Management  and  Budget 
Circular  A-119  (§11)  (February  10, 
1998)  provides  that  federal  agencies 
should  publish  a  request  for  comment  in 
a  Final  Rule  when  the  agency  is  seeking 
to  issue  or  revise  a  regulation  that 
contains  a  standard  identifying  whether 
a  voluntary  consensus  standard  or  a 
government-unique  standard  is  being 
proposed.  In  this  final  rule,  the 
Commission  is  incorporating  by 
reference  Version  1.4  (August  31  and 
November  15,  1999  )  of  the  voluntary 
consensus  standards  developed  by 
GISB. 

rV.  Information  Collection  Statement 

OMB's  regulations  in  5  CFR  1320.11 
require  that  it  approve  certain  reporting 
and  recordkeeping  requirements 
(collections  of  information)  imposed  by 
an  agency.  Upon  approval  of  a 
collection  of  information,  OMB  shall 
assign  an  OMB  control  number  and  an 
expiration  date.  Respondents  subject  to 
the  filing  requirements  of  this  Rule  shall 
not  be  penalized  for  failing  to  respond 
to  these  collections  of  information 
imless  the  collections  of  information 
display  valid  OMB  control  numbers. 


The  collections  of  information  related 
to  this  Final  Rule  fall  under  the  existing 
reporting  requirements  of:  FERC-545, 
Gas  Pipeline  Rates:  Rate  Change  (Non- 
Formal)  (OMB  Control  No.  1902-0154) 
and  FERC-549C,  Standards  for  Business 


Practices  of  Interstate  Natiiral  Gas 
Pipelines  (OMB  Control  No.  1902- 
0174).  The  following  burden  estimates 
are  related  only  to  this  rule  and  include 
the  costs  of  complying  with  GISB's 
version  1.4  standards.  The  burden 


estimates  are  primarily  related  to  start- 
up for  implementing  tbe  latest  version 
of  the  standards  and  data  sets  and  will 
not  be  on-going  costs. 

Public  Reporting  Burden:  (Estimated 
Annual  Burden) 


Data  collection 

Number  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Estimated  bur- 
den hours  per 
response 

Total  annual 
hours 

FERC-545  

93 
93 

1 

1 

38 
1,766 

3.534 
164.238 

FERC-549C a 

The  total  annual  hours  for  collection  (including  recordkeeping)  are  estimated  to  be  167,772.  The  average  annualized 
cost  for  all  93  respondents  is  projected  to  be  the  following: 


Annualized  Capital/  Startup  Costs 

Annualized  Costs  (Operations  &  Maintenance) 

Total  Annualized  Costs  


FERC-545 


FERC-549C 


$195,996 
0 


195,996 


$9,108,655 
0 


9,108,655 


In  the  Notice  of  Proposed  Rulemaking 
(NOPR),  the  Commission  proposed  to 
adopt  a  regulation  requiring  pipelines  to 
permit  cross-contract  ranking.  However, 
this  rule  does  not  adopt  that  proposed 
regulation  but  instead  directs  staff  to 
convene  a  technical  conference  to 
discuss  whether  to  adopt  the  proposed 
regulation.  For  this  reason,  the  burden 
estimates  have  been  adjusted  to  remove 
the  burden  included  in  the  NOPR  for 
complying  with  the  Commission's 
proposed  regulation  requiring  pipelines 
to  permit  cross-contract  ranking.  The 
burden  estimate  for  FERC-545  is 
unchanged  because  the  exclusion  of 
cross-contract  ranking  will  not  create  a 
significant  difference  in  the  original 
burden  estimate  for  tariff  filings. 
However,  the  burden  estimate  for 
FERC-549C  has  been  reduced  to 
eliminate  the  burden  estimate 
associated  with  the  cross-contract 
ranking  proposal  in  the  NOPR. 

The  Commission  regulations  adopted 
in  this  rule  are  necessary  to  further  the 
process  begun  in  Order  No.  587  of 
creating  a  more  efficient  and  integrated 
pipeline  grid  by  standardi2ang  the 
business  practices  and  electronic 
commimications  of  interstate  pipelines. 
Adoption  of  these  regulations  will 
update  the  Commission's  regulations 
relating  to  business  practices  and 
commimication  protocols  to  conform  to 
the  latest  version.  Version  1.4,  approved 
by  GISB. 

The  Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements.  The 
information  required  in  this  Final  Rule 
will  be  reported  directly  to  the  industry 
users  and  later  be  subject  to  audit  by  the 


Commission.  This  information  also  will 
be  retained  for  a  three  year  period.  The 
implementation  of  these  data 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  and  conforms  to  the 
Commission's  plan  for  efficient 
information  collection,  commimication, 
and  management  within  the  natural  gas 
industry. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  phone  (202)208- 
1415,  fax  (202)208-2425,  E-mail 
mike.miller@ferc.fed.usl;  or  the  Office  of 
Management  and  Budget  [Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone  202- 
395-3087,  fax  (202)395-7'285]. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.'^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  hiunan 
environment.'^  The  actions  taken  here 
fall  within  categorical  exclusions  in  the 
ConmiissioH's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
for  information  gathering,  analysis,  and 


■6 Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1  30,783  (1987). 

"  18  CFR  380.4 


dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.'* 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  final  rule. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)'s  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  adopted  here  impose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  proposed  herein 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  docvunent  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
docimient  via  the  Internet  through 
FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  888  First  Street,  N.E.,  Room  2 A. 
Washington,  DC  20426. 


'"See  18  CFR  3S0.4(a)(2)(ii),  380.4(aHS), 
380.4(a)(27). 

•»5U.S.C.  601-612. 
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From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Infonnation  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Infonnation  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 
— RIMS  contcuns  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  dociunents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  Room  at  (202)  208-1371  (E- 
Mail  to 
public. re ferenceroom@f ere. fed. us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
cdso  available. 


Vm.  Implementation  Date 

Pipelines  must  implement  these 
regulations  on  May  1,  2001.  Pipelines 
must  file  revised  tariff  sheets  to 
incorporate  Version  1.4  of  the  standards 
into  their  tariffs  since  their  tariffs 
incorporated  by  reference  an  older 
version  number,  ^o  To  the  extent 
pipelines  have  individual  tariff 
provisions  based  on  these  standards, 
pipelines  also  will  have  to  conform  their 
tariffs  to  the  new  standards.^'  The  tariff 
changes  must  be  filed  not  less  than  30 
days  prior  to  the  date  for  implementing 
Version  1.4  of  the  standards. 

K.  Effective  Date 

These  regulations  are  effective 
January  10,  2001.  The  Commission  has 
determined,  with  the  concvurence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  Section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf,  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 

David  P.  Boergers, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
284,  Chapter  I,  Tide  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 


PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  hi  §284.12 

a.  Paragraphs  (b)(l)(i)  through  (v)  are 
revised  to  read  as  set  forth  below. 

b.  In  paragraph  (b)(2),  remove  the 
words  "1100  Louisiana,  Suite  4925"  and 
add,  in  their  place,  the  words  "1100 
Louisiana,  Suite  3625". 

§284.12    Standards  for  pipeline  business 
operations  and  communications. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(i)  Nominations  Related  Standards 
(Version  1.4,  August  31,  1999); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.4,  August  31,  1999)  with  the 
exception  of  Standards  2.3.29  and 
2.3.30; 

(iii)  Invoicing  Related  Standards 
(Version  1.4,  August  31,  1999); 

(iv)  Electronic  Delivery  Mechanism 
Related  Standards  (Version  1.4, 
November  15, 1999)  with  the  exception 
of  Standard  4.3.4;  and 

(v)  Capacity  Release  Related 
Standards  (Version  1.4,  August  31, 
1999). 


Note:  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations 
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Appendix  A 


Comments  Filed— Docket  No.  RM96-1-015 


Commenter 


Allra  Energy  Tectinologies,  Inc 

American  Gas  Association  

ANR  Pipeline  Company  and  Colorado  Interstate  Gas  Company „ 

Cincinnati  Gas  &  Electric  Company,  Union  Light,  Heat  and  Power  Company,  and  Lawrenceburg  Gas  Company 

Columbia  Gulf  Transmission  Company  

Consolidated  Edison  Company  of  New  Yorit,  Inc.  and  Orange  and  Rockland  Utilities,  Inc 

Duke  Energy  Gas  Transmission  (Algonquin  Gas  Transmission  Duke  Company,  East  Tennessee  Natural  Gas  Company, 
and  Texas  Eastem  Transmission  Corporation). 

Dynegy  Marketing  and  Trade 

El  Paso  Energy  Corporation  Interstate  Pipelines  (El  Paso  Natural  Gas  Company,  Gulf  States  Transmission  Cotporatton, 
Midwestern  Gas  Transmission  Company,  Mojave  Pipeline  Company,  Souttiem  Natural  Gas  Company,  and  Tennessee 
Gas  Pipeline  Company;. 

End  User  Group  (Arizona  Public  Service  Company,  Ttie  Boeing  Company,  Defense  Energy  Support  Center,  Midland  Co- 
generation  Venture  Limited  Partnerstiip,  Midwest  Energy,  Inc.,  Salt  River  Project,  Phelps  Dodge  Corporation,  and  Ter>- 
nessee  Valley  Authority). 

Enron  Interstate  Pipelines 


Abbreviation 


Altra 

AGA 

ANR 

Cincinnati 

Columbia  Gulf 

Con  Edison 

Duke 

Dynegy 

El  Paso  Energy 


End  User  Group 


Enron 


2°  See  Texas  Eastem  Transmission  Corporation. 
77  FERC  1 61,175,  at  61,646  (1996)  (pipelines 
incorporating  standards  by  reference  in  ttieir  tariffs 
must  include  number  and  version). 


2*  In  filing  to  implement  Version  1.4,  pipelines 
need  to  change  all  references  to  GISB  standards  in 
their  tariffs  to  Version  1.4.  The  version  number 
applies  to  all  standards  contained  in  GlSB's  Version 


1.4  Standards  Manuals,  including  standards  that 
have  not  changed  from  prior  versions. 


Commenter 

Independent  Petroleum  Association  of  America 

Interstate  Natural  Gas  Association  of  America 

Kinder  Morgan  Interstate  Pipelines  (Natural  Gas  Pipeline  Company  of  America  and  Kinder  Morgan  Interstate  Gas  Trans- 
mission LLC). 

Koch  Gateway  Pipeline  Company  

National  Fuel  Gas  Distribution  Corporation  

Natural  Gas  Supply  Association  

Panhandle  Eastem  Pipe  Line  Company  and  Trunkline  Gas  Company  

Williams  Gas  Pipeline  Company  (Transcontinental  Gas  Pipe  Line  Corporation,  Texas  Gas  Transmission  Corporatkm,  Wil- 
liams Gas  Pipelines  Central,  Inc.,  Northwest  Pipeline  Corporation,  Cove  Point  LNG  Limited  Partnership,  and  Kern  River 
Gas  Transmission  Company). 

Williston  Basin  Interstate  Pipeline  Company 


Abtxeviatkxi 


IPAA 
INGAA 
Kinder  Morgan 

Koch 

Distribution 

NCSA 

Panhandle 

Williams 


Williston  Basin 


Appendix  B 

Cross-Contract  Ranking  Standards  GISB 
Considered,  But  Did  Not  Adopt 

Standards  Considered  at  the  November  11, 
1999  GISB  Executive  Committee  Meeting 

CXKR-1 

Si    Proposed  Standard  1 

Absent  mutual  agreement  to  the  contrary, 
the  standard  level  of  confirmation  should  be 
entity  to  entity. 

52  Revised  Proposed  Standard  2 

As  part  of  the  confirmation  and  scheduling 
process  between  a  Transportation  Service 
Provider  (TSP)  and  a  Local  Distribution 
Company  (LDC),  upon  request  by  the  LDC, 
the  TSP  should  make  available,  via  EBB/ 
EDM,  supplemental  information  obtained 
during  or  derived  from  the  nomination 
process  necessary  for  the  LDC  to  meet  its 
statutory  and/or  regulatory  obligations.  Such 
supplemental  information,  if  available, 
should  include  the  TSP's  Service  Requester 
Contract  and,  based  upon  the  TSP's  business 
practice  may  also,  on  a  mutually  agreeable 
basis,  include  (1)  a  derivable  indicator 
characterizing  the  type  of  contract  and 
service  being  provided,  (2)  Downstream 
Contract  Identifier  and/or  (3)  Service 
Requester's  Package  ID  . 

53  Proposed  Standard  3 

Absent  mutual  agreement  to  the  contrary 
between  the  TSP  and  the  Operator  for 
confirmations  at  a  production  location,  the 
TSP  should  support  the  fact  that  the  operator 
will  confirm  wiUi  the  TSP  to  only  the 
upstream  entity  level.  These  upstream 
entities  should  either  confirm  or  nominate  (at 
the  TSP's  determination)  at  an  entity  level 
with  the  TSP. 

Dl     Proposed  Definition  1 

Production  locations  includes  wellheads, 
platforms,  plant  tailgates  (excluding  straddle 
plants)  and  physical  wellhead  aggregation 
points. 

54  Proposed  Standard  4 

When  nominated  quantities  exceed 
available  capacity,  the  Transportation  Service 
Provider  (TSP)  should  first  utilize  its  tariff 
requirements  to  assign  capacity  to  each 
service  level  for  each  Service  Requester  (SR). 
The  TSP  should  then  use  the  SR's  provided 
scheduling  ranks  to  determine  how  the 


available  quantities  should  be  distributed 
within  a  single  service  level.  The  SR's 
provided  scheduling  ranks  (as  applicable) 
should  be  used  as  follows: 

For  reductions  identified  at  or  upstream  of 
the  constraint  location,  the  order  for 
application  of  ranks  is  Receipt  Rank 
(Priority),  Upstream  Rank  (Priority),  Delivery 
Rank  (Priority),  Downstream  Rank  (Priority). 

For  reductions  identified  at  or  downstream 
of  the  constraint  location,  the  order  for 
application  of  ranks  is  Delivery  Rank 
(Priority),  Downstream  Rank  (Priority), 
Receipt  Rank  (Priority),  Upstream  Rank 
(Priority). 

55  Proposed  Standard  5 

When  applying  a  confirmation  reduction  to 
an  entity  at  a  location,  the  Transportation 
Service  Provider  (TSP)  should  use  the 
Service  Requester's  (SR's)  scheduling  ranks 
provided  on  all  nominations  for  that  location 
emd  entity  to  determine  the  appropriate 
nomination(s]  to  be  reduced,  except  where 
superseded  by  the  TSP's  tariff,  general  terms 
and  conditions,  or  contractual  obligations. 
The  SR's  provided  scheduling  ranks  (as 
applicable)  should  be  used  as  follows: 

For  receipt  side  reductions,  the  order  for 
application  of  ranks  is  Upstream  Rank 
(Priority),  Receipt  Rank  (Priority),  Delivery 
Rank  (Priority),  and  Downstream  Rank 
(Priority). 

For  delivery  side  reductions,  the  order  for 
application  of  ranks  is  Downstream  Rank 
(Priority),  DeUvery  Rank  (Priority),  Receipt 
Rank  (Priority),  and  Upstream  Rank 
(Priority). 

Pi    Proposed  Principle  1 

In  order  to  effectuate  cross  contract 
reinking,  the  level  of  confirmation  at  a 
location  should  occur  at  the  entity  to  entity 
level. 

56  Revised  Proposed  Standard  6 

Transportation  Service  Providers  should 
utilize  Standard  1.3.7  for  ranks  submitted  in 
a  nomination. 

CXKR-2 

Retain  all  standards  in  CXKR-1  with  the 
exception  of  Standard  S2  which  would  be 
revised  to  read  as  follows: 

S2    Amended  Revised  Proposed  Standard  2 

As  part  of  the  confirmation  and  scheduling 
process  upon  request,  the  TSP  should  make 
available,  via  EBB/EDM,  supplemental 


information  obtained  during  or  derived  from 
the  nomination  process.  Such  supplemental 
information,  if  available,  should  include  the 
TSP's  Service  Requester  Contract  and,  based 
upon  the  TSP's  business  practice  may  also, 
on  a  mutually  agreeable  basis,  include  (1)  a 
derivable  indicator  characterizing  the  type  of 
contract  and  service  being  provided,  (2) 
Downstream  Contract  Identifier  and/or  (3) 
Service  Requester's  Package  ID. 

CXKR-3 

Pi     New  Principle 

In  order  to  effectuate  cross  contract 
ranking,  the  level  of  confirmation  at  a 
location  should  occur  at  the  entity-to-entity 
level. 

Si     New  Standard 

The  standard  level  of  confirmation  should 
be  entity  to  entity. 

54  New  Standard 

When  nominated  quantities  exceed 
available  capacity  on  a  Transportation 
Service  Provider's  (TSP's)  system,  such  TSP 
should  first  utilize  its  tariff  requirements  to 
assign  capacity  to  each  service  level  for  each 
Service  Requester  (SR).  The  TSP  should  tiien 
use  the  SR's  provided  scheduling  ranks  as 
provided  in  the  SR's  nomination  to 
determine  how  the  available  quantities 
should  be  distributed  within  a  single  service 
level. 

The  SR's  provided  scheduling  ranks  (as 
applicable)  should  be  used  as  follows: 

For  reductions  identified  at  or  upstream  of 
the  constraint  location,  the  order  for 
application  of  ranks  is  Receipt  Rank 
(Piiority),  Upstream  Rank  (Priority),  Delivery 
Rank  (Priority),  Downstream  Rank  (Priority). 

For  reductions  identified  at  or  downstream 
of  the  constraint  location,  the  order  for 
application  of  ranks  is  Delivery  Rank 
(Priority),  Downstream  Rank  (Priority), 
Receipt  Rank  (Priority),  Upstream  Rank 
(Priority). 

55  New  Standard 

When  applying  a  confirmation  reduction  to 
an  entity  (Service  Requester  (SR))  at  a 
location,  the  Transportation  Service  Provider 
(TSP)  should  use  such  SR's  scheduling  ranks 
as  provided  on  that  SR's  nominations  at  that 
location  to  determine  the  appropriate 
nominations(s]  to  be  reduced,  except  where 
superceded  by  the  TSP's  tariff,  general  terms 
and  conditions,  or  contractual  obligations. 
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The  SR's  provided  scheduling  ranks  (as 
applicable)  should  be  used  as  follows: 

For  receipt  side  reductions,  the  order  for 
application  of  ranks  is  Upstream  Rank 
(Priority),  Receipt  Rank  (Priority).  Delivery 
Rank  (Priority).  Dowmstreani  Rank  (Priority). 

For  delivery  side  reductions,  the  order  for 
application  of  ranks  is  Downstream  Rank 
(Priority),  Delivery  Rank  (Priority),  Receipt 
Rank  (Priority),  Upstream  Rank  (Priority). 

[PR  Doc.  00-30979  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  42,  47,  56,  57,  and  77 
RIN:  121»-AA47 

Hazard  Communication  (HazCom) 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  public  hearing  and 
extension  of  comment  period. 

SUMMARY:  MSPiA  is  announcing  a  public 
hearing  regarding  the  Agency's  interim 
final  rule  on  Hazard  Communication 
and  extending  the  comment  period.  The 
hazard  communication  requirements 
were  published  in  the  Federal  Register 
on  October  3,  2000  (65  FR  59048).  The 
hearing  will  be  held  under  section  101 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

DATES:  The  hearing  will  be  held  on 
December  14,  2000.  The  hearing  will 
last  from  9:00  a.m.  to  5:00  p.m.,  but  will 
continue  into  the  evening  if  necessary. 
The  comment  period  is  extended  until 
December  19,  2000. 

ADDRESSES:  The  hearing  will  be  held  at 
the  following  location:  Department  of 
Labor,  Office  of  Administrative  Law 
Judges  Courtroom,  800  K  Street  N.W.. 
Suite  400N,  Washington,  D.C. 

Comments  may  be  transmitted  by 
electronic  mail,  fax,  or  mail.  Conmients 
by  electronic  mail  must  be  clearly 
identified  as  such  and  sent  to  this  e-mail 
address:  conmients@MSHA.gov. 
Comments  by  fax  must  be  clearly 
identified  as  such  and  sent  to:  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  703-235-5551.  Mail 
comments  should  be  clearly  identified 
as  such  and  sent  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
4015  Wilson  Boulevard,  Room  631, 
Arlington,  VA  22203-1984.  Interested 
persons  are  encouraged  to  supplement 
written  comments  with  computer  files 
or  disks;  please  contact  the  Agency  with 
any  questions  about  format. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Director;  MSHA  Office 


of  Standards,  Regulations,  and 
Variances;  phone  703-235-1910. 
SUPPLEMENTARY  INFORMATION:  We 
request  that  you  notify  us  of  your 
intention  to  make  an  oral  presentation 
prior  to  the  hearing  date,  but  it  is  not 
required  that  you  do  so.  The  hearing 
will  be  conducted  in  an  informal 
manner  by  a  panel  of  MSHA  officials. 
Although  formal  rules  of  evidence  or 
cross  examination  will  not  apply,  the 
presiding  official  may  exercise 
discretion  to  ensure  the  orderly  progress 
of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions. 

The  hearing  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  may  ask  questions  of 
speakers.  At  the  discretion  of  the 
presiding  official,  the  time  allocated  to 
speakers  for  their  presentations  may  be 
limited.  In  the  interest  of  conducting  a 
productive  hearing,  MSHA  will 
schedule  speakers  in  a  manner  that 
allows  all  points  of  view  to  be  heard  as 
effectively  as  possible. 

A  verbatim  transcript  of  the 
proceeding  will  be  prepared  and  made 
part  of  the  rulemaking  record.  A  copy  of 
the  hearing  transcript  will  be  made 
available  for  public  review. 

MSHA  will  accept  additional  vmtten 
comments  and  other  appropriate  data 
for  the  record  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  MSHA  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  post-hearing  conmients, 
the  comment  period  is  extended  and  the 
record  will  remain  open  until  December 
19.  2000. 

Dated:  December  7,  2000. 

).  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

[FR  Doc.  00-31543  Filed  12-7-00;  1:20  pm) 

BIUJNG  CODE  4510-43-P 


UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  2000-3B] 

Public  Performance  of  Sound 
Recordings:  Definition  of  a  Service 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule. 


SUMMARY:  The  Copyright  Office  is 
amending  its  regulatory  definition  of  a 
"Service"  for  purposes  of  the  statutory 
license  governing  the  public 
performance  of  sound  recordings  by 
means  of  digital  audio  transmissions  in 
order  to  clarify  that  transmissions  of  a 
broadcast  signal  over  a  digital 
communications  network,  such  as  the 
Internet,  are  not  exempt  from  copyright 
liability  under  section  114(d)(1)(A)  of 
the  Copyright  Act. 
DATES:  Effective  December  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington.  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 
Procedural  History 

On  March  16,  2000,  the  Copyright 
Office  published  a  notice  of  proposed 
rulemaking  ("NPRM")  seeking  comment 
on  whether  the  transmission  of  an  AM/ 
FM  radio  broadcast  signal  over  the 
Internet  by  the  broadcaster  that 
originates  the  AM/FM  signal  is  exempt 
from  copyright  liability  under  the 
exemption  to  the  digital  performance 
right  in  sound  recordings  set  forth  in 
section  114  of  the  Copyright  Act,  titie  17 
of  the  United  States  Code.  65  FR  14227 
(March  16.  2000).  The  Office  initiated 
this  rulemaking  proceeding  in  response 
to  a  petition  from  the  Recording 
Industry  Association  of  America 
{"RL\A"). 

In  its  petition,  RIAA  asked  the  Office 
to  adopt  a  rule  "clarifying  that  a 
broadcaster's  transmission  of  its  AM  or 
FM  radio  station  over  the  Internet .  .  . 
is  not  exempt  from  copyright  liability 
under  section  114(d}(l)(A}."  RL\A  also 
believes  that  "until  the  Office  rules,  the 
parties  will  not  agree  on  who  quafifies 
for  the  Section  114  performance 
license."  Petition  at  7. 

The  Office  agreed  with  RIAA's 
observation  and  postponed  the  pending 
rate  adjustment  proceeding,  the  purpose 
of  which  is  to  set  the  rates  and  terms  for 
the  public  performance  of  a  sound 
recording  by  means  of  digital  audio 
transmissions  under  the  section  114 
statutory  license  and  to  establish  the 
rates  and  terms  for  the  making  of  an 
ephemeral  recording  in  accordance  with 
the  section  112  statutory  license.  See  63 
FR  65555  {November  27,  1998);  64  FR 
52107  (September  7,  1999).  The  Office 
took  this  action  because  it  recognized 
that  the  outcome  of  the  rulemaking 
would  have  the  effect  of  deciding 
whether  the  rates  and  terms  set  in  that 
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proceeding  would  apply  to  broadcasters 
who  stream  their  AM  or  FM  radio 
stations  over  the  Internet.  65  FR  14227 
(March  16  ,  2000). 

A  finding  that  the  section  114(d)(1)(A) 
exemption  covered  a  digital 
transmission  of  an  AM  or  FM  radio 
station  made  by  an  FCC-licensed 
broadcaster,  including  transmissions 
made  by  the  broadcaster  over  the 
Internet,  would  likely  mean  that 
broadcasters,  who  are  currentiy  parties 
to  the  rate  adjustment  proceeding, 
would  withdraw  fi'om  the  proceeding 
since  the  rates  and  terms  to  be  decided 
would  not  apply  to  any  transmission 
made  by  an  FCC-licensed  broadcaster. 
This,  in  turn,  would  narrow  the  scope 
of  the  issues  and  evidence  presented  to 
the  CARP. 

After  the  publication  of  the  NPRM, 
the  National  Association  of  Broadcasters 
("NAB")  filed  an  action  in  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  on  behalf  of  its  members, 
asking  for  a  declaratory  judgment  that 
nonsubscription  simultaneous 
transmissions  of  radio  broadcasts  via  the 
Internet  by  FCC-licensed  broadcasters 
are  exempt  from  the  limited  sound 
recording  performance  right.  See 
National  Ass'n  of  Broadcasters  v. 
Recording  Indus.  Ass'n  of  Am.,  No.  00 
Civ.  2330  {S.D.N.Y.,  filed  March  27, 
2000).  The  NAB  then  moved  to  suspend 
the  rulemaking  proceeding.  Docket  No. 
RM  2000-3,  until  the  Court  had  ruled  in 
this  case. 

Before  making  a  decision  on  the 
merits  of  the  motion  to  suspend,  the 
Office  published  a  second  notice  in 
which  it  requested  comments  on 
whether  to  grant  the  motion  to  suspend 
the  rulemaking  proceeding  and  await 
the  decision  of  the  U.S.  District  Court 
for  the  Southern  District  of  New  York. 
65  FR  17840  (April  5,  2000). 

For  the  reasons  set  forth  herein,  the 
Copyright  Office  is  denying  the  NAB's 
motion  to  suspend  this  rulemaking  and 
is  announcing  a  final  rule  to  clarify  that 
a  transmission  by  an  FCC-licensed 
broadcaster  of  its  AM  or  FM  radio 
broadcast  over  the  Internet  is  not 
exempt  fi-om  the  limited  public 
performance  right  for  digital 
transmissions  imder  section 
114(d)(1)(A). 

The  Conunenters 

In  response  to  the  NPRM,  the  Office 
received  comments  from  the  following 
commenters:  BroadcastAmerica.com, 
Inc.  ("BroadcastAmerica");  jointiy, 
American  Society  of  Composers, 
Authors  and  Publishers,  Broadcast 
Music,  Inc.,  and  SESAC,  Inc. 
(collectively,  the  "Performing  Rights 
Organizations");  Digital  Media 


Association  ("DiMA");  jointly,  Balogh 
Broadcasting  Company,  Inc.,  Big  Mack 
Broadcasting,  Inc.,  Hall 
Commxmications,  Inc.,  KSTP-AM, 
L.L.C.,  KSTP-FM.  L.L.C.,  LBJS 
Broadcasting  Company,  L.P.,  Lyle 
Broadcasting  Corporation,  MStM 
Broadcasters,  Ltd.,  Rice  Capital 
Broadcasting  Inc.,  Twin  Lakes 
Communications,  Inc.,  Zimmer 
Broadcasting  Company,  Inc.,  Zimmer 
Communications,  Inc..  Zimmer  Radio  of 
Mid-Missouri,  Inc.,  and  ZRG  of  Illinois, 
Inc.  (collectively,  "Broadcasters  I"); 
jointiy,  AMFM,  Inc.,  Bonneville 
International  Corporation,  CBS 
Corporation,  Clear  Channel 
Communications,  Inc.,  Cox  Radio,  Inc., 
Emmis  Communications  Corporation, 
and  National  Association  of 
Broadcasters  (collectively, 
"Broadcasters  II");  State  Broadcasters 
Associations  ("State  Broadcasters"); 
Criswell  Center  For  Biblical  Studies 
("Criswell");  and  jointiy,  The  Recording 
Industry  Association  of  America,  Inc., 
Association  for  Independent  Music, 
American  Federation  of  Musicians,  and 
American  Federation  of  Television  and 
Radio  Artists  (collectively,  "Copyright 
Owners"),  including  a  separate 
memorandum.  Copyright  Liability  of 
Broadcasters  for  Webcasting  Their  AM/ 
FM  Radio  Signals,  prepared  by  Robert 
Gorman  ("Gorman"). 

Reply  comments  were  filed  by 
Entercom  Communications  Corp.,  and 
five  of  the  eight  commenters:  the 
Copyright  Owners;  Broadcasters  I; 
DiMA;  State  Broadcasters;  and 
Broadcasters  n. 

The  Copyright  Office's  Authority  To 
Conduct  This  Rulemaking 

a.  Authority  to  act.  The  Copyright 
Office  stated  in  the  NPRM  that  it 
initiated  this  proceeding  under  the 
rulemaking  authority  granted  by  17 
U.S.C.  702,  to  "interpret  the  statute  in 
accordance  with  Congress"  intentions 
and  framework  and,  where  Congress  is 
silent,  to  provide  reasonable  and 
permissible  interpretations  of  the 
stamte."  65  FR  14227,  citing  57  FR 
3284,  3292  (January  29, 1992).  Our 
authority  to  act  is  supported  by  Satellite 
Broadcasting  and  Communications 
Ass'n  of  Am.  v.  Oman,  17  F.Sd  344 
(lltii  Cir.  1994)  ("SBCA"),  and 
Cablevision  Sys.  Dev.  Co.  v.  Motion 
Picture  Ass'n  of  Am.,  Inc.,  836  F.2d  599 
(D.C.  Cir.),  cert,  denied,  487  U.S.  1235 
(1988)  ("Cablevision"),  where  the 
Eleventh  Circuit  and  the  D.C.  Circuit 
expressly  acknowledged  the  Office's 
authority  to  provide  reasonable 
interpretations  of  the  cable  statutory 
license.  See,  SBCA,  17  F.3d  at  347  ("The 
Copyright  Office  is  a  federal  agency 


with  authority  to  promulgate  rules 
concerning  the  meaning  and  application 
of  section  111");  Cablevision,  836  F.2d 
at  608-O9(same).  See  also,  DeSylva  v. 
Ballentine,  351  U.S.  570,  577-78 
(1956)(recognizing  that  Copyright 
Office's  interpretation  of  the  Copyright 
Act  should  ordinarily  receive 
deference). 

Most  of  the  commenters  do  not 
challenge  the  Office's  rulemaking 
authority  in  this  proceeding.  However, 
the  Broadcasters  suggest  that  the  Office 
may  be  without  authority  to  interpret 
the  extent  of  the  section  114(d)(1)(A) 
exemption.  They  argue  that  the 
interpretation  of  section  114(d)(1)(A) 
sought  by  RIAA  in  this  proceeding — 
whether  copyright  liability  does  or  does 
not  attach  to  transmissions  of  radio 
stations  over  the  Internet — is  very 
different  frt)m  previous  rulemaking 
proceedings  of  the  Office  interpreting 
provisions  of  other  compulsory  licenses. 

Specifically,  the  Broaacasters  submit 
that  SBCA  and  Cablevision  are  poor 
precedent  for  supporting  rulemaking 
authority  in  this  case.  In  SBCA,  the 
Office  determined  that  satellite  carriers 
were  not  eligible  for  the  cable 
compulsory  license  for  their 
retransmission  of  over-the-air  broadcast 
signals,  thereby  subjecting  these 
retransmissions  to  copyright  owners' 
exclusive  rights.  In  Cablevision,  the 
Office  interpreted  the  meaning  of  the 
term  "gross  receipts"  as  it  appeared  in 
the  section  111  cable  compulsory 
license.  According  to  the  Broadcasters, 
the  copyright  liability  of  satellite 
carriers  and  cable  systems  was  already 
established,  and  the  Office  was  merely 
sorting  out  the  terms  of  a  compulsory 
license.  In  this  proceeding,  however,  the 
Office  is  being  called  upon  to  decide 
whether  any  copyright  liability  exists  at 
all  for  broadcasters  who  stream  their 
radio  signals  over  the  Internet.  If, 
according  to  the  Broadcasters,  there  is 
no  copyright  liability  for  such  activity 
because  it  is  exempted  by  section 
114(d)(1)(A),  then  the  Copyright  Office 
has  no  jurisdiction  over  that  activity 
because  it  does  not  implicate  the 
copyright  laws.  The  Broadcasters 
conclude  that  the  Copyright  Office  does 
not  have  any  authority  to  address  the 
status  of  broadcaster  transmissions  of 
radio  signals  over  the  Internet  until  such 
time  as  a  federal  court  decides  the  issue. 

If  the  Broadcasters'  position  is 
accepted,  the  Copyright  Office's  ability 
to  administer  section  114  of  the 
Copyright  Act  will  be  frustrated.  Section 
114  treats  the  public  performance  of 
sound  recordings  by  digital  audio 
transmissions  in  one  of  three  ways:  the 
performance  is  either  exempt  from 
copyright  liability,  subject  to  copyright 
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owners'  exclusive  rights,  or  subject  to 
statutory  licensing.  The  Library  of 
Congress  and  the  Copyright  Office  are 
charged  with  conducting  a  copyright 
arbitration  royalty  panel  ("CARP") 
proceeding  to  set  the  rates  and  terms  of 
the  statutory  license,  and  the  Library 
has  already  begun  the  CARP  process 
(and  stayed  its  initiation  pending  the 
resolution  of  this  rulemaking 
proceeding).  Many  broadcasters,  and  the 
NAB,  have  stayed  out  of  the  proceeding 
on  the  groimds  that  they  qualify  for  the 
section  114(d)(1)(A)  exemption.  If  these 
parties  are  not  covered  by  the 
exemption  (as  the  Office  is  determining 
today),  they  should  be  afforded  the 
opportunity  to  participate  in  the  CARP 
proceeding.'  CARP  proceedings  are 
adversarial  in  nature,  making  it  critical 
that  the  interests  of  all  affected 
copyright  owners  and  users  are 
represented  in  the  proceeding  so  that 
the  CARP  has  a  full  and  complete 
evidentiary  record  on  which  to  render 
its  determination.  Without  such 
information,  the  CARP  cannot  render  a 
complete  and  accurate  decision,  thereby 
compromising  the  efficiency  of  the 
section  114  license. 

Under  the  Broadcasters'  approach, 
copyright  users  of  sound  recordings  can 
effectively  impede  a  CARP  proceeding 
by  claiming  that  their  activities  are  not 
implicated  by  the  proceeding  until  a 
federal  court  determines  that  they  are. 
The  Copyright  Office  would  then  be 
forced  either  to  go  forward  with  the 
CARP  proceeding  with  an  incomplete 
record,  or  to  postpone  the  proceeding 
until  after  a  ruling  has  been  obtained 
from  a  federal  coiul.  If  no  riding  is 
obtained  through  private  litigation,  or 
conflicting  decisions  are  handed  down 
by  the  federal  courts,  the  Library  may 
not  be  able  to  have  a  CARP  at  all.  The 
Copyright  Office  concludes  that 
Congress  intended  no  such  result. 

Broadcasters  distinguish  the  SBCA 
case  by  observing  that  the  issue  therein 
was  whether  a  satellite  carrier  was  a 
"cable  system"  for  purposes  of  Section 
111  compulsory  licensing.  In  contrast, 
according  to  Broadcasters,  the  issue  here 
is  whether  their  "particular  conduct 
falls  under  the  purview  of  the  Copyright 
Act."  Broadcasters  n  Reply,  at  9-11. 
They  argue  that  because  the  activities  of 
the  satellite  carriers  in  SBCA  related  to 
"particular  conduct  admittedly 
implicating  copyright  liability,"  the 
Office  had  the  power  to  determine 
whether  that  conduct  was  within  the 


scope  of  the  cable  compidsory  license. 
But  they  contend  that  where  the  activity 
is  exempt  imder  a  specific  statutory 
provision,  the  conduct  may  not  be 
considered  further  by  the  Office  under 
its  authority  to  promulgate  regulations 
to  administer  a  compulsory  license,  the 
scope  of  which,  but  for  the  exemption, 
would  otherwise  include  such  activity. 

The  Office  finds  this  distinction 
artificial  and  unpersuasive.  Here,  as  in 
SBCA,  the  issue  is  whether  a  particular 
type  of  activity  falls  within  the  scope  of 
a  statutory  compulsory  license.  The  fact 
that  Broadcasters  claim  to  be  exempt 
from  the  performance  right  for  sound 
recordings  does  not  deprive  the  Office 
of  the  ability  to  determine  whether  they 
are  subject  to  the  section  114 
compulsory  license.  In  order  to 
determine  whether  broadcasters 
transmitting  performances  of  their 
broadcast  signals  over  the  Internet  are 
subject  to  the  compulsory  license,  it  is 
necessary  to  address  their  claim  that 
they  enjoy  the  exemption  under  section 
114(d)(1)(A)  when  they  engage  in  that 
activity.  If  they  are  exempt,  then  the 
inquiry  proceeds  no  further.  If  they  are 
not  exempt,  then  there  appears  to  be  no 
dispute  that  their  activity  is  subject  to 
the  section  114(f)  compulsory  license. 
Broadcasters  cite  absolutely  no 
authority  for  the  proposition  that  an 
agency  may  not  determine  whether 
conduct  falls  within  a  particular 
regulatory  scheme  administered  by  the 
agency  when  a  claim  of  exemption  is 
made  by  the  party  whose  conduct  is  in 
question.  2 

In  sum,  the  Copyright  Office 
concludes  that  it  does  possess  the 
authority  to  conduct  this  rulemaking, 
based  on  our  responsibility  to  conduct 
a  CARP  proceeding  to  establish  rates 
and  terms  for  the  section  114  license,  as 
provided  in  section  114  itself  and 
chapter  8  of  the  Copyright  Act,  and  the 
Office's  general  rulemaking  authority 
granted  by  section  702  of  the  Act. 

b.  Advisability  of  acting.  Most  of  the 
comments  address  the  advisability  of 
the  Copyright  Office's  undertaking  of 
this  rulemaking  proceeding.  Not 
surprisingly,  those  commenters 
representing  broadcasters  favor 
postponement  or  cancellation  of  this 
proceeding,  pending  the  outcome  of  the 
NAB  action  in  the  Southern  District  of 
New  York.  For  the  reasons  described 


'  Any  broadcaster  who  wishes  to  participate  and 
has  not  yet  filed  a  nptice  of  intention  to  do  so  in 
the  pending  proceeding  should  file  such  notice  in 
accordance  with  the  requirements  set  forth  in  a 
separate  Federal  Register  notice  addressing  this 


^  We  note  as  well  that  the  Broadcasters' 
distinction  does  not  dispositively  adjudicate  the 
substantive  rights  of  copyright  users.  In  both 
situations,  a  party  aggrieved  by  a  decision  of  the 
Office  can  seek  judicial  review.  Satellite  carriers 
disagreed  with  the  Office's  negative  determination 
of  their  eligibility  for  the  section  111  license  and 
brought  the  SBCA  Litigation.  If  broadcasters  do  not 
agree  with  the  Office's  determination  in  this 
proceeding,  they  likewise  can  seek  judicial  review. 


below,  the  Office  believes  that  it  is 
appropriate  to  exercise  its  authority  and 
resolve  this  rulemaking  proceeding 
now. 

First,  the  Copyright  Office  disagrees 
with  the  assertion  that  a  federal  court  is 
better  suited  at  this  point  to  determine 
whether  broadcaster  transmissions  over 
the  Internet  are  exempted  by  section 
114(d)(1)(A)  of  the  Copyright  Act.  We 
do  not  question  the  competence  or 
expertise  of  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  to  interpret  the  copyright  laws, 
and  ultimately  this  issue  may  be 
resolved  by  the  courts  following  the 
Office's  ruling.  But  in  the  first  instance, 
where  the  law  is  complex  and  requires 
clarification,  the  general  policy  is  to 
allow  the  agency  to  complete  its  action, 
particularly  "where  the  function  of  the 
agency  and  the  particular  decision 
sought  to  be  reviewed  involve  exercise 
of  discretionary  powers  granted  the 
agency  by  Congress,  or  require 
application  of  special  expertise."  Miss 
America  Organization  v.  Mattel,  Inc., 
945  F.2d  536,  540  (2nd  Cir.  1991),  citing 
McKartv.  United  States,  395  U.S.  185 
(1969);  see  also,  Cablevision,  836  F.2d  at 
608  ("The  Copyright  Office  certainly  has 
greater  expertise  in  such  matters  than  do 
the  federal  courts.") 

Moreover,  the  Office  has  a  long  and 
extensive  history  of  administering  and 
interpreting  the  Copyright  Act, 
especially  the  statutory  licensing 
provisions  of  the  Copyright  Act.  See, 
e.g.,  49  FR  13029  (April  2, 
1984)(definition  of  gross  receipts  under 
section  111  license);  57  FR  3284 
(January  29,  1992)(definition  of  a  cable 
system  imder  section  111  license);  62 
FR  18705  (April  17,  1997)(establishing 
filing  regulations  for  SMATV  systems 
under  section  111).  The  Office  also 
produced  for  Congress  two  studies  on 
the  advisability  of  adopting  a 
performance  right  for  sound  recordings. 
Copyright  Implications  of  Digital  Audio 
Transmission  Services:  A  Report  of  the 
Register  of  Copyrights  (1991); 
Subcomm.  on  Courts.  Civil  Liberties, 
and  the  Administration  of  Justice  of  the 
Committee  on  the  Judiciary  House  of 
Representatives,  95th  Cong., 
Performance  Right  in  Sound  Recordings 
(Comm.  Print  1978).  And  the  Register  of 
Copyrights  testified  before  both  the 
Senate  and  House  of  Representatives  on 
the  legislation  that  amended  sections 
106  and  114.  See  Digital  Performance 
Right  in  Sound  Recordings  Act  of  1995: 
Hearings  on  S.  227  Before  the  Senate 
Comm.  On  the  Judiciary.  104th  Cong.. 
(March  9. 1995);  Digital  Performance 
Right  in  Sound  Recordings  Act  of  1995: 
Hearings  on  H.R.  1506  Before  the 
Subcomm.  On  Coiuls  and  Intellectual 


Property  of  the  House  Comm.  On  the 
Judiciary,  104th  Cong.  (June  28.  1995). 
Thus,  we  believe  we  are  well-suited  to 
interpret  section  114.  including  the 
extent  of  the  section  114(d)(1)(A) 
exemption. 

Second,  not  only  have  the 
commenters  to  the  NPRM  not  cited  any 
authority  that  the  Copyright  Office  must 
defer  to  a  federal  court  action,  but  they 
have  not  cited  any  cases  where  a 
government  agency  has  deferred  action 
to  a  federal  court  a  matter  before  the 
agency.  Goya  Foods,  Inc.  v.  Tropicaha 
Prods,  Inc.,  846  F.2d  848  (2d  Cir.  1988). 
and  Nader  v.  Allegheny  Airlines,  Inc., 
426  U.S.  290  (1976)  are  cited  by  the 
Broadcasters  for  the  proposition  that  the 
matter  of  the  section  114(d)(1)(A) 
exemption  "lies  within  the  traditional 
realm  of  judicial  competence."  Goya. 
846  F.2d  at  851.  Neither  of  these  cases, 
however,  involved  a  government  agency 
deferring  judgment  to  a  federal  court  on 
a  matter  clearly  within  the  agency's 
jurisdiction.  In  fact,  both  cases  involved 
just  the  opposite;  a  covut's  decision  not 
to  stay  a  judicial  proceeding  pending 
the  resolution  of  an  agency  proceeding. 
There  is  not,  therefore,  any  legal 
authority  that  compels  or  counsels  the 
Office  to  stay  this  proceeding  in 
deference  to  the  court  in  New  York. 

Third,  there  is  a  need  to  resolve  the 
status  of  broadcast  transmissions  over 
the  Internet  for  purposes  of  the  CARP 
proceeding  to  establish  rates  and  terms 
for  the  section  114  statutory  license  as 
quickly  as  possible.  As  discussed  above, 
the  success  of  a  CARP  proceeding 
depends  upon  a  full  and  complete 
record.  This  means  that  all  parties  who 
are  potentially  subject  to  the  section  114 
license  must  be  identified  and  given  the 
opportunity  to  participate  in  the  CARP 
proceeding.  The  NAB/RIAA  litigation  in 
the  Southern  District  of  New  York  may 
not  be  resolved  for  several  years, ^  which 
leaves  the  Copyright  Office  two 
undesirable  choices;  postpone  the  CARP 
until  that  litigation  is  resolved,  or 
proceed  with  what  we  believe  would  be 
an  insufficient  record  and  receive  an 
incomplete  decision  from  the  CARP. 
Neither  of  these  choices  is  acceptable; 
tlierefore,  the  Office  is  now  deciding 
whether  the  simultaneous  transmission 
of  an  over-the-air  radio  broadcast 
transmission  made  by  an  FCC-licensed 
broadcaster  over  the  Internet  is  exempt 
from  the  digital  performance  right. 

Fourth,  NAB  has  sought  a  declaratory 
judgment  from  the  New  York  district 


^  At  the  time  this  Federal  Register  notice  was 
prepared.  RIAA's  motion  to  dismiss  NAB's  claims 
was  still  [>ending  in  the  court,  and  no  further 
motions  have  been  filed.  It  seems  highly  imlikely 
that  the  court  will  resolve  the  merits  of  the 
declaratory  relief  action  in  the  near  future. 


court  and  is  not  currently  being  sued  for 
copyright  infringement.  There  is 
considerable  question  whether  NAB  has 
presented  the  district  court  with  a  live 
case  and  controversy,  and  the  RIAA  has 
sought  dismissal  of  the  case  on 
jurisdictional  grounds.  If  the  suit  is 
dismissed,  there  will  be  no  opportunity 
for  a  coiut  to  interpret  the  meaning  of 
the  section  114(d)(1)(A)  exemption,  at 
least  until  such  time  as  a  copyright 
infringement  action  is  brought  against  a 
broadcaster  for  transmitting  over-the-air 
radio  broadcasts  on  the  Internet.  The 
Office  needs  to  act  now  to  move  the 
CARP  proceeding  forward. 

Finally,  even  if  the  New  York  district 
court  rules,  and  the  case  is  appealed 
through  the  Second  Circuit,  that  is  still 
not  the  final  word  from  the  federal  court 
system.  Other  suits  may  be  brought  in 
other  federal  circuits,  creating  the 
potential  for  conflicting  determinations. 
Thus,  we  believe  it  makes  far  greater 
sense  for  the  Copyright  Office  to  address 
the  status  of  broadcast  transmissions 
over  the  Internet  and  the  section 
114(d)(1)(A)  exemption,  given  that  it  is 
the  expert  agency  entrusted  with  the 
authority  to  interpret  the  meaning  of  the 
provisions  of  the  Copyright  Act. 

Scope  of  the  Section  114(d)(1)(A) 
Exemption 

In  1995.  Congress  enacted  the  Digital 
Performance  Right  in  Sound  Recordings 
Act  ("DPRA").  Public  Law  104-39, 
which  created  an  exclusive  right  for 
copyright  owners  of  sound  recordings, 
subject  to  certain  limitations,  to  perform 
soimd  recordings  publicly  by  means  of 
certain  digital  audio  transmissions. 
Among  the  limitations  on  the 
performance  right  was  the  creation  of  a 
new  compulsory  license  for  nonexempt. 
noninteractive.  digital  subscription 
transmissions.  17  U.S.C.  114(f),  and  an 
exemption  for  certain  nonsubscription 
transmissions.  17  U.S.C.  114 
(d)(l)(A)(iHiii)  (1995). 

Congress  passed  the  DPRA  in 
response  to  the  growth  in  the  use  of 
digital  technology  to  provide  recordings 
with  superior  soimd  quality  (e.g.,  digital 
phonorecord  deliveries)  and  the  growth 
of  digital  transmission  services  that 
could  offer  a  consumer  a  digital 
transmission  of  a  particular  sound 
recording  on  demand.  Congress  realized 
that  these  advancements  offered  new 
and  better  ways  to  distribute  music  to 
the  consumer,  but  at  the  same  time,  it 
recognized  that  the  ciurent  law  was 
inadequate  to  protect  the  interests  of  the 
copjTight  owners  whose  livelihoods 
depend  upon  the  revenues  generated 
from  the  sales  of  their  works.  Thus, 
Congress  created  a  limited  performance 
right  in  sound  recordings.  S.  Rep.  No. 


104-128,  at  14  (1995)  (hereinafter  "1995 
Senate  Report"). 

In  drafting  the  DPRA,  Congress  tried 
to  balance  the  interests  of  the  music 
industry ,■»  traditional  users  of  soimd 
recordings, 5  and  those  who  wished  to 
utilize  the  new  technologies  to  make 
fransmissions  of  sound  recordings.  The 
expressed  intent  of  Congress  in  passing 
the  Act  was  "to  provide  copyright 
holders  of  sound  recordings  with  the 
ability  to  control  the  distribution  of 
their  product  by  digital  transmissions, 
without  hampering  the  arrival  of  new 
technologies,  and  without  imposing 
new  and  unreasonable  burdens  on  radio 
and  television  broadcasters,  which  often 
promote,  and  appear  to  pose  no  threat 
to.  the  distribution  of  sound 
recordings."  1995  Senate  Report  at  15. 
This  change,  however,  was  not  meant  to 
alter  or  upset  in  any  way  the 
longstanding  relationship  between  the 
record  industry  and  broadcasters. 
Broadcasters  II  at  15,  citing  1995  Senate 
Report,  at  9;  accord  H.R.  Rep.  No.  104- 
274.  at  6  (1995)  (hereinafter  "1995 
House  Report"). 

To  strike  the  proper  balance  between 
these  parties.  Congress  created  three 
exemptions  for  nonsubscription 
transmissions,  including  an  express 
exemption  for  a  nonsubscription 
broadcast  transmission.  17  U.S.C. 
114(d)(l)(A)(i)-(iii)(1995).  It  is  the  scope 
of  this  exemption,  which  has  been 
debated  since  the  passage  of  the  DPRA. 
see  Reply  Comments  of  the  National 
Association  of  Broadcasters  at  9-12 
(dated  June  20.  1997),  submitted  in 
Docket  No.  RM  97-1,  that  is  the  subject 
of  this  proceeding. 

Broadcasters  t^e  a  broad  view  of  the 
exemption.  Their  position  is  that  any 
transmission  made  by  an  FCC-licensed 
broadcaster,  whether  made  over-the-air 
or  over  the  Internet,  falls  within  the 
scope  of  the  section  114(d)(1)(A) 
exemption.  Not  surprisingly.  Copyright 
Owners  and  DiMA  take  a  different  view 
and  interpret  the  scope  of  the  exemption 
more  narrowly.  Their  position  is  that  a 


'*  "ITIhe  legislation  is  a  narrowly  crafted  response 
to  one  of  the  concerns  expressed  by  representatives 
of  the  music  community,  namely  that  certain  types 
of  subscription  and  interactive  audio  services  might 
adversely  affect  sales  of  sound  recordings  and  erode 
copyright  owners'  ability  to  control  and  be  paid  for 
the  use  of  their  work."  1995  Senate  Report  at  15. 

5  Prior  to  the  passage  of  the  DPRA.  FXX-licensed 
broadcasters,  cable  systems  and  satellite  systems  all 
transmitted  or  retransmitted  sound  recordings  in 
their  programming  without  incurring  any  copyright 
liability  for  the  public  performance  of  a  sound 
recording.  Congress,  in  acknowledging  the 
promotional  value  to  the  record  companies  that 
flows  to  them  through  advertiser-supporied.  free 
over-the-air  broadcasting,  included  specific 
exemptions  in  the  law  from  the  digital  performance 
right  for  these  users.  See  17  U.S.C  114(d)(1)(A).  (B) 
and  (C). 
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transmission  of  a  radio  signal  over  the 
Internet,  generally  referred  to  as  a 
webcast,  is  subject  to  the  copyright 
owner's  public  performance  right,  even 
when  the  transmission  is  made  by  an 
FCC-licensed  broadcaster  and  is 
identical  to  an  over-the-air  transmission. 
See  17  U.S.C.  106(6).  They  further  argue 
that  Congress  could  not  possibly  have 
meant  to  exempt  anything  other  than 
over-the-air  broadcasts  in  the  DPRA. 
because  Congress  had  not  even  yet 
considered  transmissions  of  sound 
recordings  over  the  Internet  and  how 
they  fit  into  the  statutory  scheme.  This 
is  a  critical  point,  because  the  scope  of 
the  exemption  did  not  change  when 
Congress  amended  section  114  in  1998 
with  the  passage  of  the  DMCA. 

To  resolve  this  question,  we  examine 
the  legislative  history  of  the  DPRA  and 
the  DMCA  to  discern  what  Congress 
intended  to  do  and  when  it  intended  to 
do  it.  From  this  examination,  it  is  clear 
that  in  1995,  Congress'  focus  was  not  on 
Internet  transmissions  of  soimd 
recordings,  but  rather  on  the  emerging 
interactive  services,  e.g.,  the  pay-per- 
listen,  audio-on-demand,  or  "dial-up" 
services  for  a  particular  recording  or 
artist,  and  the  existing  noninteractive 
subscription  services  that  offered  nearly 
continuous  play  of  music  through  cable 
and  satellite  services.  See  1995  Senate 
Report  at  22. 

Consideration  of  Internet  services 
came  later  once  it  became  clear  that  the 
DPRA  did  not  adequately  address  their 
operations.  The  House  Manager's  Report 
for  the  DMCA  makes  this  point  clearly: 

At  the  time  the  DPRSRA  [Digital 
Performance  Right  in  Sound  Recordings  Act) 
was  crafted,  Internet  transmissions  of  music 
were  not  the  focus  of  Congress'  effort.  Thus, 
while  the  DPRSRA  created  a  statutory  license 
for  certain  subscription  services  that  existed 
at  the  time,  not  enough  was  known  about 
how  nonsubscription  music  services  would 
evolve  on  the  Internet  or  in  other  digital 
media.  However,  given  the  proliferation  and 
evolution  of  such  services  as  well  as  the 
licensing  complexities  described  above,  it  is 
now  appropriate  to  address  the  licensing  of 
nonexempt  nonsubscription  digital  audio 
transmissions. 

Staff  of  the  House  of  Representatives 
Comm.  on  the  Judiciary,  105th  Cong.,  2d 
Sess.,  Section-by-Section  Analysis  of 
H.R.  2281  as  Passed  by  the  United  States 
House  of  Representatives  on  August  4, 
1998  at  51  (Comm.  Print,  Serial  No.  6, 
1998)  (hereinafter  "House  Manager's 
Report"). 

It  was  during  the  DMCA  debate  in 
1998  that  Congress  focused  on  the  need 
to  clarify  how  the  law  applied  to  the 
transmission  of  a  sound  recording  by  a 
noninteractive,  nonsubscription  service 
streaming  music  over  the  Internet. 


These  services,  now  known  in  the 
industry  as  webcasters,  bad  argued  that 
they,  like  the  broadcasters,  were  non- 
infringing users  because  noninteractive, 
nonsubscription  transmissions  were 
exempt  under  section  114{d)(l)(A)(i) 
(1995).  The  record  industry  did  not 
agree,  arguing  that  the  transmissions 
were  subject  to  the  newly  created  digital 
performance  right.  DiMA  at  4. 

Congress  revisited  the  issue  and, 
ultimately,  amended  secUons  114  and 
112  to  clarify'  "that  the  digital  sound 
recording  performance  right  applies  to 
nonsubscription  digital  audio  services 
such  as  webcasting,  addresses  unique 
programming  and  other  issues  raised  by 
Internet  transmissions,  and  creates 
statutory  licensing  to  ease  the 
administrative  and  legal  burdens  of 
constructing  efficient  licensing 
systems."  House  Manager's  Report  at  50. 

These  changes  were  part  of  tne  Digital 
Millennium  Copyright  Act  of  1998 
("DMCA"),  Public  Uw  105-304,  which 
among  other  things,  amended  section 
114  by  creating  a  new  statutory  license 
for  nonexempt  eligible  nonsubscription 
transmissions  (e.g.,  webcasting)  and 
nonexempt  transmissions  by  preexisting 
satellite  digital  audio  radio  services  to 
perform  sound  recordings  publicly  in 
accordance  with  the  terms  and  rates  of 
the  statutory  license.  17  U.S.C. 
114(f)(1998).  The  DMCA  also  amended 
section  114(d)(1)(A)  to  "delete  two 
exemptions  that  were  either  the  cause  of 
confusion  as  to  the  application  of  the 
DPRA  to  certain  nonsubscription 
services  (especially  webcasters)  or 
which  overlapped  with  other 
exemptions  (such  as  the  exemption  in 
subsection  (A)(iii)  for  nonsubscription 
broadcast  transmissions).  The  deletion 
of  these  two  exemptions  (was)  not 
intended  to  affect  the  exemption  for 
nonsubscription  broadcast 
transmissions."  1998  House  Report  at 
80. 

The  question,  however,  is  what 
constitutes  a  nonsubscription  broadcast 
transmission  for  purposes  of  the  DPRA, 
since  its  meaning  remained  unchanged 
when  Congress  amended  section  114  in 
1998.  Both  Copyright  Owners  and  DiMA 
maintain  that  a  "nonsubscription 
broadcast  transmission"  is  nothing  more 
than  a  traditional  over-the-air  broadcast 
made  by  an  FCC-licensed  broadcaster. 
Broadcasters  disagree  and  argue  that  the 
definition  of  a  "broadcast  transmission" 
for  purposes  of  the  section  114  license 
is  not  so  limited,  but  includes  al] 
transmissions  of  an  AM  or  FM  radio 
signal,  even  those  over  the  Internet,  if 
made  by  the  FCC-licensed  broadcaster. 

In  answering  this  question. 
Broadcasters  and  Copyright  Owners 
each  argue  that  the  statutory  language 


and  licensing  scheme,  the  legislative 
histories  of  the  DPRA  and  the  DMCA, 
and  public  policy  considerations 
support  its  respective  position. 

Statutory  Language  and  Legislative 
History 

a.  Statutory  definitions.  The  DPRA 
established  three  exeniptions  from  the 
digital  performance  right  for  certain 
nonsubscription  transmissions, 
including  an  express  exemption  for  a 
"nonsubscription  broadcast 
transmission.  "  It  read,  in  relevant  part, 
as  follows: 

(1)  Exempt  Transmissions  and 
Retransmissions. — The  performance  of  a 
sound  recording  publicly  by  means  of  a 
digital  audio  transmission,  other  than  as  a 
part  of  an  interactive  service,  is  not  an 
infringement  of  section  106(6)  if  the 
performance  is  part  of — 

(A)(iii)  a  nonsubscription  broadcast 
transmission. 
17  U.S.C.  114(d)(l)(A)(iii)  (1995). 

Broadcasters  assert  that  the  statutory 
language  is  clear  and  unambiguous  on 
its  face  and  that  where  this  is  so,  one 
need  not  resort  to  the  legislative  history 
to  discern  the  meaning  of  the  statutory 
terms.  Broadcasters  I  at  7;  Broadcasters 
n  at  18.  Broadcasters  II  also  rely  on  the 
well-established  proposition  that  where 
a  term  is  defined  by  the  statute,  an 
agency  and  the  courts  are  constrained  to 
adhere  to  this  definition  when 
interpreting  the  provisions  of  the  act, 
citing  Fox  v.  Standard  Oil,  294  U.S.  87. 
95-96  (1935). 

Using  these  principles,  the 
Broadcasters  analyze  the  statutory 
definitions  of  the  relevant  terms  set 
forth  in  section  114{j)  to  determine 
whether  a  webcast  of  an  AM/FM  radio 
station's  programming  is  exempt.  These 
terms  were  defined  in  the  DPRA  as 
follows: 

A  "broadcast"  transmission  is  a 
transmission  made  by  a  terrestrial  broadcast 
station  licensed  as  such  by  the  Federal 
Communications  Commission. 

17  U.S.C.  114(j)(2)  (1995). 

A  "digital  audio  transmission"  is  a  digital 
transmission  as  defined  in  section  101.  that 
embodies  the  transmission  of  a  sound 
recording.  This  term  does  not  include  the 
transmission  of  any  audiovisual  work. 
17  U.S.C.  114(j)(3)(  (1995). 

A  "nonsubscription"  transmission  is  any 
transmission  that  is  not  a  subscription 
transmission. 

17  U.S.C.  114(j)(5)(1995) 
A  "transmission"  includes  both  an  initial 
transmission  and  a  retransmission. 
17  U.S.C.  114(j)(9)  (1995).6 


*The  definition  "transmission"  was  amended  in 
the  DMCA.  It  now  reads:  "A  'transmission'  is  either 
an  initial  transmission  or  a  retransmission."  17 
U.S.C.  114())(15)(1998). 


All  commenters  agree  that  the  statutory 
definitions  for  a  "transmission,"  a 
"digital  audio  transmission,"  and  a 
"nonsubscription  transmission"  are 
clear  and  that  the  transmissions  in 
dispute  qualify  as  nonsubscription,  non- 
interactive,  digital  audio  transmissions 
for  purposes  of  the  DPRA.  See 
Broadcasters  II  at  20;  Gorman  at  28  n.89. 
The  dispute  lies  with  the  definition  of 
a  "broadcast  transmission." 
Broadcasters  argue  that  the  pivotal 
element  in  the  definition  is  the 
designation  of  the  natvire  of  the  entity 
making  the  transmission — not  the 
method  of  the  transmission.  In  other 
words,  the  fact  that  an  FCC-licensed 
broadcast  station  makes  the 
transmission  is  dispositive.  Thus, 
Broadcasters  reason  that  any 
transmission  made  by  a  terrestrial 
broadcast  station  licensed  by  the  FCC, 
whether  disseminated  over-the-air  or 
transmitted  over  the  Internet,  fits  the 
statutory  definition  of  a 
"nonsubscription  broadcast 
transmission"  and  therefore,  is 
expressly  exempt  under  the  section 
114(d)(l)(A)(iii)  (1995)  exemption  and 
remains  exempt  under  the  current 
section  114(d)(1)(A)  (1998)  provision. 
Broadcasters  I  Reply  at  6;  Broadcasters 
II  Reply  at  17.  Furthermore,  they 
contend  that  transmissions  made  by 
FCC-licensed  broadcasters  "do,  in  fact, 
•comply  with  FCC  content  requirements 
to  promote  the  public  interest  and  serve 
the  local  community."  Broadcasters  II 
Reply  at  17. 

In  creating  a  safe  harbor  for  radio 
broadcasts.  Congress  identified  key 
factors  that  "placefd]  such  programming 
beyond  the  concerns  that  animated  the 
creation  of  the  limited  public 
performance  right  in  sound  recordings 
in  Section  106(6).  Specifically,  radio 
programs  that  (1)  are  available  without 
subscription;  (2)  do  not  rely  upon 
interactive  delivery;  (3)  provide  a  mix  of 
entertainment  and  non-entertainment 
programming  and  other  public  interest 
activities  to  local  communities  to  fulfill 
FCC  licensing  conditions;  (4)  promote, 
rather  than  replace,  record  sales;  and  (5) 
do  not  constitute  "multichannel 
offerings  of  various  music  formats."" 
Broadcasters  II  at  26-27  (footnote 
omitted),  citing  1995  Senate  Report  at 
15.  Broadcasters  argue  that  these 
characteristics  apply  equally  to  the 
transmission  of  a  local  radio  broadcast 
signal  whether  transmitted  over-the-air 
or  streamed  via  the  Internet;  and 
consequently,  all  transmissions  of  radio 
broadcasts  should  be  exempt  without 
regard  to  the  method  of  transmission. 
Copyright  Owners  and  DiMA  disagree 
with  the  Broadcasters'  approach.  They 
argue  that  the  exemption  for  a 


"nonsubscription  broadcast 
transmission"  was  adopted  in  order  to 
shelter  broadcasters  from  the  new 
digital  performance  right,  if  and  when 
they  converted  their  over-the-air  signals 
from  an  analog  to  a  digital  format. 
Gorman  at  9;  DiMA  at  3.  In  direct 
opposition  to  the  Broadcasters' 
approach.  Copyright  Owners  focus  on 
how  the  word  "terrestrial"  and  the 
phrase  "licensed  as  such  by  the  FCC" 
are  used  in  the  definition  of  a 
"broadcast  station."  See  also,  DiMA 
Reply  at  2. 

They  contend  that  use  of  the  word 
"terrestrial"  limits  the  exemption  to 
over-the-air  transmissions  made  by  a 
broadcast  station  and.  thus,  by 
implication,  excludes  from  the 
exemption  any  nationwide 
transmissions  by  radio  stations  that 
broadcast  via  satellite.  Gorman  at  29. 
They  point  out  niunerous  citations  in 
the  legislative  history  which  make  it 
abundantly  clear  that  Congress  meant  to 
protect  traditional  over-the-air  broadcast 
transmissions.  For  example. 

The  sale  of  many  sound  recordings  and  the 
careers  of  many  performers  have  benefitted 
considerably  from  airplay  and  other 
promotional  activities  provided  by  both 
noncommercial  and  advertiser-supported, 
free  over-the-air  broadcasting.  *  *   *  H.R. 
1506  does  not  change  or  jeopardize  the 
mutually  beneficial  economic  relationship 
between  the  recording  and  traditional 
broadcasting  industries. 

1995  House  Report,  at  13  (emphasis  added). 

[Fjree  over-the-air  broadcasts  are  available 
without  subscription,  do  not  rely  on 
interactive  delivery,  and  provide  a  mix  of 
entertainment  and  non-entertainment 
programming  and  other  public  interest 
activities  to  local  communities  to  fulfill  a 
condition  of  the  broadcasters'  license.  The 
Committee  has  considered  these  factors  in 
concluding  not  to  include  free  over-the-air 
broadcast  services  in  the  legislation. 
Id.  (emphasis  added). 

The  classic  example  of  such  an  exempt 
transmission  is  a  transmission  to  the  general 
public  by  a  free  over-the-air  broadcast 
station,  such  as  a  traditional  radio  or 
television  station,  and  the  Committee  intends 
that  such  transmissions  be  exempt  regardless 
of  whether  they  are  in  a  digital  or  nondigital 
format,  in  whole  or  in  part. 
1995  Senate  Report  at  19  (emphasis  added). 

They  also  argue  that  use  of  the  phrase 
"licensed  as  such  by  the  FCC"  "reflects 
Congressional  intent  to  limit  the  scope 
of  the  exemption  to  those  activities  for 
which  a  broadcast  station  needs  an  FCC 
license."  Gorman  at  29  (footnote 
omitted).  The  focus  here  is  on  the  nature 
of  the  transmission  and  not  the 
characterization  of  the  entity  making  the 
transmission.  From  this  perspective,  the 
only  transmissions  which  are  exempt 
under  section  114(d)(1)(A)  are  those 


made  by  an  FCC-licensed  broadcaster 
imder  the  terms  of  its  license.  In 
general,  such  transmissions  are  over- 
the-air  transmissions  made  within  the 
broadcaster's  local  service  area. 
Webcasts  of  AM/FM  radio  signals  are 
not  so  limited  and,  therefore,  do  not  fit 
the  statutory  definition  of  a  "broadcast" 
transmission  for  purposes  of  the  DPRA. 
Id.  at  29-30;  see  also  DiMA  Reply  at  2. 

Copyright  Owners  acknowledge  that 
their  interpretation  of  the  exemption  is 
narrower  than  the  Broadcasters'  but 
argue  that  the  exemption  for  "broadcast 
transmissions"  must  be  construed  in 
this  manner  because  the  statute 
provides  a  complete  exemption  from  the 
digital  performance  right  in  soimd 
recordings.  In  making  this  argiunent, 
they  rely  upon  the  general  rule  of 
statutory  construction  that  exemptions 
must  be  construed  narrowly,  "and  any 
doubt  must  be  resolved  against  the  one 
asserting  the  exemption,"  in  order  to 
preserve  the  purpose  of  the  provision. 
Tasini  v.  New  York  Times  Co.,  206  F.3d 
161, 168  (2nd  Cir.  2000).  Specifically, 
they  argue  that  a  narrow  interpretation 
of  the  exemption  is  particularly 
warranted  in  this  context  "where 
denying  the  exemption  would  still  leave 
AM/FM  Webcasts  eligible  for  a  statutory 
license  (rather  than  subjecting  them  to 
full  copyright  liability)."  Gorman  at  19. 

Broadcasters  dispute  Copyright 
Owners'  contention  that  it  is 
appropriate  to  read  the  exemption  for 
broadcast  transmission  so  narrowly. 
They  claim  that  Copyright  Owners 
ignore  Congress'  intent  to  construe  the 
digital  performance  right  narrowly  and 
Umit  the  right  only  to  certain  digital 
transmissions  of  sound  recordings. 
Broadcasters  II  Reply  at  24-25. 
Broadcasters  argue  further  that  it  is 
inconceivable  that  after  refusing  for 
decades  to  grant  copyright  owners  of 
sound  recordings  a  sound  recording 
performance  right.  Congress  "intended 
to  sweep  within  a  newly-created  and 
narrowly-circumscribed  performance 
right  broadcaster  transmissions  over  the 
Internet  of  their  broadcast 
programming."  Broadcasters  II  Reply  at 
21  (emphasis  omitted). 

Historically,  the  Copyright  Office 
construes  limitations  on  copyright 
narrowly,  especially  those  rights 
constrained  by  a  compulsory  license. 
See  49  FR  14944,  14950  (April  16,  1984) 
and  57  FR  3284,  3293  (January  29, 
1992).  This  tenet  is  fully  consistent  with 
the  rules  of  statutory  construction 
which  require  "[sjtatutes  granting 
exemptions  from  their  general  operation 
[to]  be  strictly  construed,  and  any  doubt 
must  be  resolved  against  the  one 
asserting  the  exemption."  See  73  Am. 
Jur.  2d  313  (1991):  Tasini,  supra. 
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Broadcasters  argue  that  this  precept 
favors  their  interpretation,  asserting  that 
the  newly  created  digital  performance 
right  was  narrowly  crafted  and  not 
meant  to  disturb  the  traditional 
broadcasting  system  in  place  at  the  time 
the  DPRA  was  passed.  But  once  created, 
the  right  is  to  be  defined  by  reference  to 
the  statute,  and  there  is  no  reason  to 
depart  fitjm  the  general  rule  that  the 
exemption  to  the  right  must  be  narrowly 
construed.  The  key  to  determining  the 
scope  of  the  exemption  is  an 
understanding  of  the  meaning  of  the 
term  "broadcast  transmission." 

As  previously  discussed.  Broadcasters 
assert  that  the  exemption  from  the 
digital  performance  rights  applies  not 
only  to  traditional  over-the-air  broadcast 
transmissions,  but  also  to  transmissions 
of  these  signals  over  the  hitemet.  The 
Broadcasters  interpret  the  exemption  in 
the  broadest  possible  manner  based 
upon  their  reading  of  the  statutory 
definition  for  a  "broadcast 
transmission"  which  defines  the 
transmission  solely  on  the  basis  that  it 
was  made  by  an  FCC-licensed 
broadcaster.  They  argue  that  the 
.  language  is  clear  and  unambiguous  and 
so  the  analysis  ends  here. 

The  Copyright  Office  does  not  agree. 
The  use  of  the  descriptive  phrase 
"terrestrial  broadcast  station  licensed  as 
such  by  the  Federal  Commimications 
Commission"  involves  much  more  than 
the  mere  designation  of  a  particular 
entity.  In  fact,  as  the  Copyright  Owners 
argue.  Congress  appears  to  have  chosen 
these  words  not  only  as  a  convenient 
way  in  which  to  identify  the  entity 
entitled  to  make  a  broadcast 
transmission,  but  also  as  a  way  to 
circumscribe  which  actions  the  entity 
may  legally  undertake  within  the  scope 
of  the  section  114  exemption.  Even  if 
the  Broadcasters'  reading  of  the 
definition  is  a  plausible  one,  the 
Copyright  Owners'  more  limited 
interpretation,  seconded  by  DiMA,  is  at 
least  equally  plausible.  For  this  reason, 
the  Office  turns  to  the  relevant 
legislative  history  in  order  to 
understand  how  Congress  intended  the 
law  to  operate. 

Turning  to  the  legislative  history  is 
appropriate  where,  as  here,  the  precise 
meaning  is  not  apparent  and  a  clear 
understanding  of  what  Congress  meant 
is  crucial  to  an  accurate  determination 
of  how  Congress  intended  the  digital 
performance  right  and  the  statutory 
scheme  to  operate.  See  also,  57  FR  3284, 
3293  (1992).  Consequently,  we  place 
great  weight  on  the  passages  in  the  1995 
House  and  Senate  Reports  which 
discuss  and  characterize  broadcast 
transmissions. 


As  noted  above,  Congress  used  the 
descriptive  term  "over-the-air" 
frequently  to  identify  those  broadcasts  it 
sought  to  protect  under  the  exemption. 
Such  transmissions  are  made  in 
accordance  with  the  terms  of  the  FCC 
license  issued  to  the  broadcaster.  If 
Congress  had  discussed  or  referenced 
any  other  type  of  transmission  made  by 
an  FCC-Ucensed  broadcaster,  we  might 
be  more  inclined  to  support  the 
Broadcasters'  interpretation  of  the 
statutory  definition.  This  is  not  the  case, 
and  the  Office  concludes  that  Congress 
used  the  phrase  "licensed  as  such"  to 
serve  two  purposes.  First,  it  identifies 
the  entity  entitled  to  make  a  broadcast 
transmission  under  an  exemption  to  the 
digital  performance  right;  and  second,  it 
specifies  which  transmissions  made  by 
the  broadcaster  are  exempt,  that  is, 
those  transmissions  made  over-the-air 
by  the  broadcasting  entity  under  the 
terms  of  the  FCC  license. 

b.  Additional  exemptions.  Copyright 
Owners  do  not  limit  their  analysis  of  the 
statutory  language  to  the  statutory 
exemption  under  consideration.  This  is 
only  flieir  starting  point.  They  continue 
their  analysis  of  section  114  under  a 
second  well-established  rule  of  statutory 
construction  which  requires 
interpretation  of  each  provision  in  a 
section  in  such  a  way  as  to  produce  a 
harmonious  whole.  2 A  Sutherland,  Stat. 
Const.§  46.05  (6th  ed.  2000);  see  also  57 
FR  3284,  3292  (1992). 

Of  peulicular  interest  are  the 
exemptions  for  a  "retransmission  of  a 
radio  station's  broadcast  transmission" 
set  forth  in  sections  114(d)(1)(B)  and  (C) 
(1995).  Section  114(d)(1)(B)  restricts 
retransmissions  to  a  150-mile  radius 
from  the  site  of  the  radio  broadcast 
transmitter,  to  the  local  communities 
served  by  the  retransmitter,  and  those 
carried  by  a  cable  system  or  a 
noncommercial  educational  broadcast 
station.  Similarly,  section  114(d)(1)(C) 
exempts  certain  incidental 
transmissions,  transmissions  to  and 
within  business  establishments,  and 
those  retransmissions  made  to  deliver 
licensed  programming  to  the  user. 

Copyright  Owners  argue  that  these 
provisions  merely  reflect  congressional 
intent  to  grandfather  existing 
retransmission  services  at  the  time  of 
the  passage  of  the  DPRA.  Gorman  at  10; 
DiMA  Reply  at  2-3;  see  aho,  1995 
Senate  Report  at  22  (noting  that  a 
retransmission  over  the  Internet  which 
is  being  used  to  facilitate  an  exempt 
transmission  or  retransmission,  would 
not  qualify  as  an  "incidental" 
retransmission  imder  section 
114(d)(l)(C)(l)). 

Similarly.  DiMA  argues  that  Congress 
never  intended  to  exempt  broadcast 


retransmissions  via  the  Internet; 
otherwise  it  would  have  enlarged  these 
exemptions  when  it  passed  the  DMCA, 
which  it  chose  not  to  do.  See  DiMA  at 
5.  In  addition,  DiMA  argues  that 
Congress  would  not  have  limited  the 
exemption  for  a  "retransmission"  of  a 
"broadcast  transmission"  by 
differentiating  between  radio 
transmissions  made  by  terrestrial  and 
non-terrestrial  broadcast  technologies,  if 
it  was  content  with  exempting  any 
transmission  made  by  an  FCC-licensed 
broadcaster.  DiMA  Reply  at  2.  Copyright 
Owners  concur  with  DiMA  on  this 
point.  In  addition,  they  argue  that  the 
definition  of  an  "eligible 
nonsubscription  transmission"  supports 
this  interpretation  because  it  includes 
retransmissions  of  broadcast  signals. 
Had  Congress  meant  to  exempt  any  and 
all  transmissions  of  a  broadcast  signal, 
it  would  not  have  included  this  wording 
in  the  definition  of  an  "eligible 
nonsubscription  transmission,"  the 
newly  created  class  of  transmissions 
subject  to  the  statutory  license.  DiMA 
Reply  at  3. 

Broadcasters  coimter  the  Copyright 
Owners'  interpretation  in  regard  to  these 
exemptions,  noting  an  exception  to  the 
150-mile  limitation  for  nonsubscription 
retransmissions  by  "a  terrestrial 
broadcast  station."  They  also  suggest 
that  the  limitations  on  retransmissions 
were  directed  only  to  those  made  by 
third  parties,  and  not  to  a  simultaneous 
transmission  made  directly  by  the  FCC- 
licensed  broadcaster.  Broadcasters  II 
Reply  at  25.  In  addition.  Broadcasters 
stress  that  a  transmission  of  a  radio 
program,  even  via  the  Internet,  serves 
the  needs  and  interests  of  the  loccd 
community  as  required  under  the  FCC 
license.  For  these  reasons.  Broadcasters  . 
argue  that  Congress  created  a  specific 
exemption  for  certain  retransmissions  of 
nonsubscription  radio  broadcast 
transmissions,  including  those  that  are 
transmitted  "by  a  terrestrial  broadcast 
station,  terrestrial  translator,  or 
terrestrial  repeater  licensed  by  the 
Federal  Communications  Commission." 

While  it  is  clear  that  a  broadcast 
transmission  is  exempt,  it  is  equally 
clear  that  a  retransmission  of  a  radio 
signal  (though  technically  a 
transmission)  ^  is  exempt  only  under 
certain  circumstances.  This  fact  alone 
imdermines  the  Broadcasters'  assertion 
that  any  transmission  made  by  an  FCC- 
licensed  broadcaster  is  immediately  and 
totally  exempt.  In  addition,  their 


specific  argiunents  on  this  point  do  not 
withstand  scrutiny. 

First,  the  exception  to  the  1 50-mile 
limitation  is  only  for  retransmissions 
made  by  "a  terrestrial  broadcast  station, 
terrestrial  translator,  or  terrestrial 
repeater  licensed  by  the  Federal 
Communications  Commission."  17 
U.S.C.  114(d)(l)(B)(i)(I).  Again,  the  fact 
that  the  entity  making  the 
retransmission  must  be  licensed  by  the 
FCC  sets  limits  on  how  far  each 
retransmission  can  reach.  In  no  case, 
however,  could  these  retransmissions 
parallel  the  reach  of  the  Internet  or  a 
retransmission  made  by  a  satellite. 
Second,  the  suggestion  that  the 
retransmissions  discussed  in  section 
114(d)(1)(B)  refer  only  to  those  made  by 
third  parties  and  not  to  simultaneous 
retransmissions  made  by  the  originating 
broadcaster  is  groundless.  There  is  no 
such  distinction  set  forth  in  the  statute. 
And  finally,  we  see  no  significance  to 
the  fact  that  the  retransmission  of  a 
radio  signal  may  meet  the  license 
requirements  for  service  to  a  local 
community,  when  in  fact  such  a 
transmission  exceeds  the  geographical 
limits  established  for  the  broadcast 
under  the  FCC  license. 

c.  Expansion  of  the  statutory  license. 
Copyright  Owners  and  DiMA  contend 
that  the  original  licensing  scheme  was 
conceived  without  any  significant 
thought  to  the  transmission  of  sound 
recordings  by  means  other  than  the 
conventional  over-the-air  transmissions 
in  use  at  the  time.  Copyright  Owners  at 
12-13;  DiMA  at  4;  See  also  House 
Manager's  Report  at  51.  This  became  an 
obvious  problem  writh  the  growth  of  the 
Internet  and  the  rapid  increase  in  the 
use  of  the  new  streaming  technology  to 
transmit  sound  recordings  over  the 
Internet.® 

Copjnright  Owners  contend  that,  in 
order  to  address  this  problem.  Congress 
made  a  significant  change  to  section  114 
when  it  passed  the  DMCA.  For  example, 
it  amended  section  114(d)(2)  to  extend 
the  statutory  license  to  "eligible 
nonsubscription  transmissions"  and 
defined  the  term  to  include 
retransmissions  of  broadcast 
transmissions.  17  U.S.C.  114(j)(6). 
Copyright  Owners  argue  that  these 
changes  support  its  position  that  the 
statutory  scheme  militates  against 
exempting  transmissions  of  AM/FM 
radio  signals  over  the  Internet. 

First,  they  note  that  when  Congress 
expanded  the  statutory  license,  it 


'  A  "transmission"  is  either  an  initial 
transmission  or  a  retransmission.  17  U.S.C 
n4(jKl5). 


^  In  fact,  streaming  was  a  novel  and  little 
recognized — much  less  used — technology  in  199S. 
According  to  one  radio  analyst  cited  by  DiMA,  the 
number  of  worldwide  radio  broadcasts  over  the 
Internet  has  grown  from  a  meager  56  stations  in 
1995  to  more  than  3500  today.  DiMA  Rely  at  4  n.lO. 


specifically  considered  the  needs  of  the 
emerging  services  that  wanted  to  stream 
sound  recordings  over  the  Internet.  See 
1998  House  Report  at  80,  82  and  84. 
They  then  claim  that  Congress  never 
"intended  to  single  out  any  class  of 
webcasters  for  special  treatment,  or  for 
some  webcasters  to  be  exempt  and 
others  to  be  liable."  Gorman  at  24. 
Instead,  they  argue  that  Congress 
amended  the  DPRA  to  make  all 
webcasters,  including  those  who  are 
also  FCC-licensed  broadcasters,  eligible 
for  the  statutory  hcense. 

In  addition,  they  note  that  in  the  case 
where  the  transmitting  entity  does  not 
have  the  right  or  ability  to  control  the 
programming  of  the  broadcast  station, 
special  terms  apply.  Congress  made 
these  transmissions  subject  to  the 
compulsory  license  but  chose  not  to 
make  these  transmissions  immediately 
subject  to  certain  restrictions  otherwise 
applicable  to  a  nonexempt, 
nonsubscription  transmission,  except  in 
the  case  where  the  broadcast  station 
regularly  violates  the  restriction  and  the 
copyright  owners  give  notice  to  the 
service  making  the  retransmission.  See 
17  U.S.C.  114(d)(2)(C){i)-(iii),  (ixj. 

Copyright  Owners  argue  that  "(t]his 
language  implies  that  where  the 
transmitter  can  control  the  content  of 
the  signal,  [it]  must  meet  the  conditions 
of  the  statutory  license.  Because  the 
content  of  AM/FM  signals  can  be 
controlled  by  the  broadcaster,  this 
suggests  that  Congress  intended 
broadcast  transmissions  to  be  subject  to 
the  statutory  license."  Gorman  at  25-26 
(footnotes  omitted).  Otherwise,  as  DiMA 
points  out,  "why  would  Congress  have 
imposed  licensing  and  'notice  and 
takedown'  requirements  on  third  parties 
that  retransmit  radio  broadcasts,  if  the 
broadcaster  itself  could  transmit  the 
same  programming  over  the  Internet 
without  a  license  and  without 
restriction?"  DiMA  Reply  at  4  (footnote 
omitted). 

The  Copyright  Office  believes  that  the 
narrowly  drawn  safe  harbors  for 
retransmissions  of  radio  signals 
illustrate  Congressional  intent  to 
distinguish  between  a  traditional  over- 
the-air  broadcast  transmission  of  an 
AM/FM  radio  signal  and  a 
retransmission  of  that  signal.  Even 
though  the  statutory  definition  of  a 
transmission  includes  both  an  initial 
tremsmission  and  a  retransmission, 
Congress  clearly  chose  to  treat 
retransmissions  of  a  radio  signal 
differentiy.  "Retransmissions  of  radio 
station  broadcast  transmissions  *   *  * 
are  exempt  only  if  they  are  not  part  of 
an  interactive  service  and  fall  within 
certain  specified  categories."  1995 
Senate  Report  at  19  (emphasis  added). 


These  restrictions  limit  the  reach  of  a 
retransmission  of  an  AM/FM  radio 
signal  and  neither  suggest  nor  allow  for 
retransmission  of  an  AM/FM  radio 
signal  to  a  national  audience.  Had 
Congress  meant  to  exempt  without 
limitation  a  further  broadcast  of  a  radio 
station's  signal  beyond  the  limits 
prescribed  by  its  FCC  license,  it  would 
not  have  restricted  its  retransmissions 
beyond  the  150-mile  limit  to  ordy  those 
entities  who  make  such  transmissions 
under  the  terms  of  an  FCC  license,  or 
limited  subsequent  retransmissions  to 
the  reach  of  a  terrestrial  broadcast 
station,  terrestrial  translator,  or 
terrestrial  repeater.  17  U.S.C. 
114(d)(B)(i). 

d.  Ephemeral  recordings.  The  DMCA 
amended  section  112  to  adjust  for 
changes  Congress  made  to  section  114. 
Copyright  Owners  argue  that  Congress 
amended  section  112(a)  to  make  clear 
that  a  broadcast  radio  or  televison 
station,  licensed  as  such  by  the  FCC, 
may  make  a  single  ephemeral  copy  of  a 
soimd  recording  in  furtherance  of  its 
transmissions  within  its  local  service 
area  even  when  those  transmissions  are 
made  in  a  digital  format.  For  purposes 
of  section  112(a)(1),  the  term  "local 
service  area"  is  used  as  defined  in 
section  111(f)  of  the  Copyright  Act.  See, 
H.R.  Rep.  No.  94-1476,  at  103  (1976). 
'Riis  provision  limits  the  geographic 
reach  of  the  signal  and  makes  clear  that 
it  is  not  subject  to  worldvdde 
distribution.  In  addition.  Congress 
created  a  second  statutory  license  in 
order  to  give  those  entities  eligible  for 
a  section  114  statutory  license  and  those 
exempt  under  section  114(d)(l)(C){iv)8 
the  right  to  make  one  or  more  ephemeral 
recordings  to  facilitate  their 
transmissions  under  the  section  112 
statutory  license.  See  17  U.S.C.  112(e). 

Under  the  Copyright  Owners' 
construction  of  the  section  112 
amendments,  a  broadcaster  would  be 
unable  to  make  ephemeral  recordings 
under  the  exemption  set  forth  in  section 
112(a)(1)  for  the  purpose  of  streaming  its 
radio  signal  because  the  transmission 
could  not  be  limited  to  the  station's 
"local  service  area."  Likewise, 


«SecUon  114(d)(l)(C)(iv)  provides  that: 

The  performance  of  a  sound  recording  publicly 
by  means  of  a  digital  audio  transmission,  other  than 
as  a  part  of  an  interactive  service,  is  not  an 
infringement  of  section  106(6)  if  the  |>erformance  ia 
part  of — 

(C)  a  transmission  that  comes  within  ()  the 
following  categorlyl — 

(iv)  a  transmission  to  a  business  estabUshment  for 
use  in  the  ordinary  course  of  its  business:  Provided, 
That  the  business  recipient  does  not  retransmit  the 
transmission  outside  of  its  premises  or  the 
immediately  surrounding  vicinity,  and  that  the 
transmission  does  not  exceed  the  sound  recording 
complement  17  U.S.C  114(dHlKC)(iv). 
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broadcasters  would  be  ineligible  for  the 
section  112(e)  statutory  license  if  AM/ 
FM  radio  transmissions  are  exempt, 
since  only  a  transmitting  organization 
entiUed  to  make  transmissions  under 
the  section  114  license  or  the  section 
114{d)(l)(C){iv)  business  exemption  can 
make  ephemeral  recordings  under  the 
statutory  license.  Because  Congress' 
intent  was  not  to  prevent  broadcasters 
from  making  ephemeral  recordings, 
Copyright  Owners  believe  the  only 
plausible  construction  of  the  statute 
requires  the  exemption  for  a 
"nonsubscripUon  broadcast 
transmission"  to  exclude  AM/FM 
webcasts.  Gorman  at  27. 

Broadcasters  offer  a  different 
interpretation  of  the  effect  of  the  new 
amendments.  They  contend  they  are 
eli^ble  to  make  an  ephemeral  recording 
under  section  112(a)  because  the  "local 
service  area"  for  a  transmission  over  the 
Internet  is  global  in  scope.  Broadcasters 
n  Reply  at  26.  DiMA  agrees  with  the 
Broadcasters  on  this  point,  citing  the 
Conference  Report  to  the  DMCA: 

The  addition  to  section  112(a)  of  a 
reference  to  section  114(f)  is  intended  to 
make  clear  that  subscription  music  services, 
webcasters.  satellite  digital  audio  radio 
services  and  others  with  statutory  licenses  for 
the  performance  of  sound  recordings  under 
section  114(f)  are  entitled  to  the  benefits  of 
section  112(a)  with  respect  to  the  soiuid 
recordings  they  transmit. 

1998  House  Report  at  79.  DiMA  notes 
that  each  of  the  listed  services  has  a 
"local  service  area"  that  extends  beyond 
the  traditional  local  community  served 
by  a  terrestrial  radio  station  and  is  either 
"inherendy  national  or  global  in  scope." 
DiMA  at  7. 

Fortunately,  the  Copyright  Office 
need  not  reach  the  question  concerning 
the  scope  of  the  "local  service  area"  for 
an  Internet-originated  program  to 
resolve  the  question  as  it  affects  this 
proceeding,  since  it  is  the  "local  service 
area"  of  the  FCC-licensed  broadcaster 
that  is  relevant.  The  change  to  section 
112(a)  was  made  "to  extend  explicitly  to 
broadcasters  the  same  privilege  they 
already  enjoy  with  respect  to  analog 
broadcasts."  1998  House  Report  at  78. 
The  "local  service  area"  of  a  broadcaster 
is  defined  by  the  terms  of  the  FCC 
license  under  which  it  operates.  The 
fact  that  an  FCC-licensed  broadcaster 
may  choose  to  transmit  its  signal 
simultaneously  over  the  Internet  does 
not,  by  virtue  of  this  action,  enhance  the 
"local  service  area"  associated  with  the 
initial  broadcast  of  the  radio  signal.  To 
do  otherwise  would  mean  that  the 
broadcasting  area  for  a  particular  radio 
signal  as  defined  by  the  terms  of  an  FCC 
license  would  be  totally  meaningless, 
since  the  simultaneous  transmission  of 


a  radio  signal  over  the  Internet  makes 
the  transmission  instantly  available 
anywhere  in  the  world. 

ConsequenUy,  we  agree  with  the 
Copyright  Owners  that  section  112(a) 
provides  an  exemption  for  making  an 
ephemeral  recording  to  a  broadcaster 
who  is  transmitting  its  signal  over-the- 
air  in  a  digital  format.  It  does  not  allow 
for  the  making  of  an  ephemeral 
recording  for  the  purpose  of  streaming 
that  same  signal  over  the  Internet  imless 
the  transmission  is  made  under  the 
statutory  license  set  forth  in  section  114. 
This  interpretation  is  consistent  vdth 
our  analysis  of  the  exemption  for  a 
broadcast  transmission. 

Policy  Considerations 

Industry  analysts  have  questioned 
whether  it  would  have  been  logical  for 
Congress  to  craft  a  statutory  licensing 
scheme  which  subjects  a  third  party  that 
licenses  a  radio  station  signal  for 
streaming  purposes  to  the  statutory 
Licensing  provisions  when  the  radio 
station  itself  could  perform  the  same 
operation  without  any  restrictions  or 
restraints  under  a  general  exemption. 
See  David  J.  Wittenstein  &  M.  Larrane 
Ford,  The  Webcasting  Wars,  2  J. 
Internet.  L.  1,8  (1998);  M.  Powers, 
Broadcasters  Sue  Recording  Industry; 
http:  //radio .  about.com/entertainment/ 
radio/library/weekly/aa/33000b.htm) 
(March  30,  2000). 

Copyright  Owners  have  asked  the 
same  question  and  conclude  that  it 
would  be  illogical  to  allow  broadcasters 
to  stream  their  AM/FM  radio  signal 
under  an  exemption  but  impose 
copyright  Uability  on  a  third  party  when 
it  retransmits  the  identical 
programming.  Furthermore,  they  argue 
that  "[tlhere  is  certainly  nothing  in  the 
DPRA  or  DMCA  to  suggest  that  the  right 
of  a  soimd  recording  copyright  owner  to 
compensation  should  turn  on  whether 
the  same  transmission  is  made  by  the 
broadcaster  or  the  broadcaster's  agent." 
Gorman  at  23;  see  also  Wittenstein  & 
Ford,  supra  at  8. 

More  importanUy,  however,  DiMA 
argues  that  by  allowing  broadcasters  to 
stream  their  programming  over  the 
Internet,  broadcasters  get  a  £ree  pass  to 
engage  in  the  very  activity  that 
compelled  Congress  to  pass  the  DPRA. 
For  example,  the  law  forbids  an  online 
service,  subject  to  the  statutory  license, 
£rom  playing  multiple  selections  by  the 
same  recording  artist  during  any  three- 
hour  period.  DiMA  states  that  should 
broadcasters  be  allowed  to  stream  their 
programming  over  the  Internet  imder 
the  section  114(d)(1)(A)  exemption,  they 
could  ignore  the  very  program 
restrictions  put  into  place  to  thwart 
unauthorized  copying  with  impunity 


and  gain  market  share — and  a 
competitive  advantage  over  non- 
broadcasting  webcasters — by  virtue  of 
these  practices.  DiMA  at  6;  DiMA  Reply 
at  4. 

On  the  other  hand.  Broadcasters 
contend  that  it  would  be  absurd  to 
embrace  the  Webcasters  and  Copyright 
Owners'  interpretation  of  the  statute 
because  it  would  mean  that  radio 
broadcasters  would  have  to  alter 
radically  their  programming  practices  in 
order  to  fit  the  requirements  of  the 
statutory  license,  negotiate  voluntary 
licenses  to  do  what  they  already  do 
over-the-air,  or  cease  streaming 
activities  altogether.  Broadcasters  II  at 
13;  Broadcasters  II  Reply  at  28.  They 
argue  that  such  a  harsh  reading  of  the 
statute  flies  in  the  foce  of  the  stated 
intent  of  the  DPRA  because  it  would 
alter  dramatically  the  longstanding 
relationship  between  the  record 
industry  and  the  broadcasters  that 
Congress  meant  to  preserve;  a 
relationship  which  historically  has  had 
a  beneficial  and  a  promotional  effect  on 
the  sale  of  records.  Broadcasters  I  Reply 
at  11.  Therefore,  Broadcasters  maintedn 
that  all  streamed  broadcasts  of  AM/FM 
radio  signals  made  by  an  FCC-licensed 
broadcaster,  whether  over-the-air  or  via 
the  Internet,  fall  within  the  safe  harbor 
created  in  the  section  114(d)(1)(A) 
exemption. 

Broadcasters  also  assert  that  the 
acknowledged  benefits  that  flow  from 
the  longstanding  relationship  between 
the  record  industry  and  broadcasters  are 
not  lost  because  a  radio  program  is 
streamed  over  the  Internet.  "If  radio 
broadcasts  are  beneficial  to  the  record 
industry  on  a  local  scale  due  to  the 
public  exposure  afforded  soimd 
recordings  from  their  airplay,  that  same 
broadcasting  activity  is  all  the  more 
beneficial  to  the  record  industry  on  a 
national  or  global  scale  due  to  the  even 
greater  public  exposure  (leading  to 
increased  record  sales)  that  those 
recordings  will  receive."  Broadcasters  D 
Reply  at  32  (emphasis  omitted). 

DiMA  disagrees.  It  argues  that  a 
broadcaster  would  receive  the  greater 
benefit  if  allowed  to  transmit  its  radio 
signal  over  the  Internet  imder  the 
section  114(a)  exemption  because 
webcasts  create  an  additional  revenue 
stream  for  a  broadcaster  apart  from  the 
advertising  revenues  that  flow  from  the 
traditional  over-the-air  broadcast.  Since 
all  services  competing  in  the  Internet 
market  compete  for  the  same  audience 
share  and  advertising  dollars,  DiMA 
argues  that  they  should  do  business  on 
the  same  basis  and  be  subject  to  the 
same  licensing  requirements. 
Broadcasters  coimter  this  argiunent  by 
focusing  on  the  restrictions  placed  on 


the  type  of  advertising  that  broadcasters 
are  allowed  to  do  under  their  license, 
e.g..  restrictions  on  tobacco  advertising 
and  on  promotions  and  contests,  and 
the  costs  incurred  in  meeting  their 
obligations  to  serve  the  needs  of  their 
commimities.  State  Broadcasters  Reply 
at  4.  In  fact,  broadcasters  argue  that  they 
will  be  at  a  competitive  disadvantage  if 
they  cannot  transmit  sound  recordings 
over  the  Internet  under  an  exemption 
and,  instead,  are  subject  to  potentially 
prohibitive  license  fees.  Id.  at  5. 

Interestingly,  Broadcasters  rely  on  the 
fact  that  the  programming  on  a 
transmission  of  an  AM/FM  radio  signal 
over  the  Internet  is  identical  to  the 
programming  transmitted  on  an  over- 
the-air  broadcast  to  support  their 
position  that  these  signals  are,  in  both 
instances,  exempt.  They  contend  that 
Congress  exempted  broadcast 
transmissions  because  they  "comply 
with  FCC  content  requirements  to 
promote  the  public  interest  and  serve 
the  local  commimity."  Broadcasters  II 
Reply  at  17,  22.  In  addition,  they  argue 
that  much  of  the  value  of  the  Internet 
transmission  comes  from  the  ability  to 
retain  listener  loyalty,  both  those  within 
the  local  community  served  by  the  over- 
the-air  transmission  and  those  "who  are 
traveling  away  from  their  home 
listening  areas."  Broadcasters  I  Reply  at 
3.  Broadcasters  also  distinguish  radio 
broadcast  streams  from  Internet- 
originated  programs  on  the  basis  that 
the  radio  stations  generally  program 
only  a  single  channel,  imlike  the 
multiple  channels  of  music 
programming  offered  by  Internet-only 
services.  Broadcasters  n  Reply  at  27 
n.l4. 

Yet,  this  distinction  does  not  explain 
why  a  broadcaster  licensed  by  the  FCC 
can  finely  stream  its  radio  programming 
over  the  Internet,  but  a  third-party 
licensee  of  its  content  is  subject  to  the 
statutory  license.  Both  transmitting 
entities  are  providing  exactly  the  same 
programming  which  must  comply  with 
FCC  restrictions  and  serve  the  local 
communities.  To  resolve  this  apparent 
paradox,  we  believe  that  Congress 
defined  discrete  categories  of 
transmissions  (rather  than  transmitters), 
then  evaluated  the  potential  for 
displacement  of  record  sales  on  the 
basis  of  the  characteristics  of  those 
transmissions  and  applied  the  statutory 
restrictions  and  exemptions 
accordingly. 

Using  this  approach,  the  Office  has 
determined  that  the  section  114(d)(1)(A) 
exemption  does  not  cover  transmissions 
of  an  AM/FM  radio  signal  over  the 
Internet.  This  conclusion  is  apparent 
when  one  considers  that  under  the 
Broadcasters'  entity-based 


interpretation,  a  broadcaster  that  created 
an  Internet-only  service 
indistinguishable  from  the  services 
offered  by  non-broadcaster  webcasters 
would  be  exempt  from  the  digital  public 
performance  right,  even  though  its 
transmissions  are  never  part  of  an  over- 
the-air  broadcast.  In  fact,  under  the 
Broadcasters'  interpretation,  a 
broadcaster  could  cease  broadcasting 
altogether,  but  continue  to  enjoy  the 
exemption  so  long  as  it  held  the  FCC 
license. 

When  Congress  crafted  the  DPRA,  it 
intended  that  the  law  would 
accommodate  foreseeable  technological 
changes  and  drafted  the  bill 
accordingly.  At  the  same  time.  Congress 
understood  that  it  could  not  predict 
how  technology  would  develop  or  how 
it  would  alter  the  ways  in  which  sound 
recordings  were  performed  or 
distributed.  Nevertheless,  its  intent  was 
clear:  "[I]t  is  the  Committee's  intention 
that  both  the  rights  and  the  exemptions 
and  limitations  created  by  the  bill  be 
interpreted  in  order  to  achieve  their 
intended  purposes."  1995  Senate  Report 
at  14. 

The  purpose  for  enacting  the  DPRA 
was  two-fold:  "first,  *   *   *  to  ensiue 
that  recording  artists  and  recording 
companies  will  be  protected  as  new 
technologies  affect  the  ways  in  which 
their  creative  works  are  used;  and 
second,  to  create  fair  and  efficient 
licensing  mechanisms  that  address  the 
complex  issues  facing  copyright  owmers 
and  copyright  users  as  a  result  of  the 
rapid  growth  of  digital  audio  services." 
House  Manager's  Report  at  49. 

The  Copyright  Office's  determination 
to  read  the  statutory  definition  of  a 
"broadcast  transmission"  as  including 
only  over-the-air  transmissions  made  by 
an  FCC-licensed  broadcaster  under  the 
terms  of  that  license  is  consistent  with 
Congress'  intent  in  passing  the  DPRA. 
This  approach  preserves  the  traditional 
relationship  between  the  record 
companies  and  the  radio  broadcasters  as 
it  existed  in  1995.  In  effect,  it  allows  for 
the  continued  transmission  of  an  over- 
the-air  radio  broadcast  signal  without 
regard  to  whether  the  transmission  is 
made  in  an  analog  or  a  digital  format. 
Such  signals,  however,  are  limited 
geographically  under  the  licensing 
standards  of  the  FCC.  At  the  same  time, 
it  subjects  all  other  digital  transmissions 
made  by  a  noninteractive, 
nonsubscription  service  to  the  terms 
and  conditions  of  the  statutory  license 
in  order  to  compensate  record 
companies  for  the  increased  risk  that  a 
listener  may  make  a  high-quality 
unauthorized  reproduction  of  a  sound 
recording  direcUy  from  the  fransmission 
instead  of  purchasing  a  legitimate  copy 


in  the  marketplace,  a  risk  that  is  clearly 
greater  when  the  recipient  is  receiving 
the  transmission  on  a  computer,  whidi 
can  instantly  replicate  and  retransmit 
the  transmission. 

Congress'  intent  would  be  thwarted  if 
an  FCC-licensed  radio  broadcaster  was 
allowed  to  transmit  its  radio  signal  over 
a  digital  communication  network,  such 
as  the  Internet,  writhout  any  restrictions 
on  the  programming  format.  For 
example,  as  DiMA  suggests,  an  FCC- 
licensed  broadcaster  could  tailor  its 
program  to  highlight  a  particidar  artist 
and  aimounce  its  intent  to  do  so  in 
advance,  thereby  increasing  the 
likelihood  that  a  listener  would  be 
prepared  to  make  a  copy  of  the  sound 
recording  at  the  appointed  time.  Such  a 
result  would  violate  not  only  the  letter 
of  the  law  under  our  interpretation  of 
the  statute,  but  also  the  very  spirit  and 
intent  of  the  law.  For  these  reasons,  the 
definition  of  the  term  "Service"  shall  be 
amended  to  reflect  the  determination  of 
the  Copyright  Office  that  any  entity  that 
transmits  an  AM/FM  radio  signal  over  a 
digital  communications  network  is 
subject  to  the  terms  of  the  statutory 
license  set  forth  in  17  U.S.C.  114(d)(2). 

List  of  Subiects  in  37  CFR  Fart  201 

Copyright. 

In  consideration  of  the  foregoing,  part 
201  of  37  CFR  is  amended  in  the 
maimer  set  forth  below. 

PART  201— GENERAL  PROVISIONS 

1 .  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

2.  Section  201.35(b)(2)  is  revised  to 
read  as  follows: 

§  201 .35    Initial  Notice  of  Digital 
Transmission  of  Sound  Recordings  under 
Statutory  License. 


(b)*  *  * 

(2)  A  Service  is  an  entity  engaged  in 
the  digital  transmission  of  sound 
recordings,  pursuant  to  section  114(f}  of 
title  17  of  the  United  States  Code,  and 
includes,  without  limitation,  any  entity 
that  transmits  an  AM/FM  broadcast 
signal  over  a  digital  communications 
network  such  as  the  Internet,  regardless 
of  whether  the  transmission  is  made  by 
the  broadcaster  that  originates  the  AM/ 
FM  signal  or  by  a  third  party,  provided 
that  such  transmission  meets  the 
applicable  requirements  of  the  statutory 
license  set  forth  in  17  U.S.C.  114(d)(2). 


77302         Federal  Register /Vol.  65,  No.  238 /Monday,  December  11,  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  238/Monday,  December  11,  2000/Rules  and  Regulations         77303 


Dated:  November  21,  2000. 
Marybeth  Peters, 

Register  of  Copyrights. 

lames  H.  Billington, 

The  Librarian  of  Congress. 

[FR  Doc.  00-31457  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  141fr-31-P 


POSTAL  SERVICE 

39  CFR  Part  20 

Global  Express  Guaranteed:  Changes 
in  Postal  Rates 

agency:  Postal  Service. 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Postal  Service  is 
changing  the  rates  for  Global  Express 
Guaranteed  (GXG)  Document  service 
and  Global  Express  Guaranteed  Non- 
Dociunent  service  and  annoimcing  the 
inclusion  of  GXG  in  the  current  U.S. 
Postal  Service  collection  pickup  service. 
EFFECTIVE  DATE:  The  effective  date  will 
be  concurrent  with  the  effective  date  for 
the  new  domestic  rates,  tentatively  set 
for  January  7,  2001.  Comments  on  the 
interim  rule  must  be  received  on  or 
before  January  6,  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Business 
Initiatives,  Expedited/Package  Services, 
U.S.  Postal  Service,  200  E.  Mansell 
Court,  Suite  300,  Roswell,  GA  30076- 
4850.  Copies  of  all  written  comments 
will  be  available  for  public  inspection 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  the  Expedited/ 
Package  Services  office,  200  E.  Mansell 
Court,  Suite  300,  Roswell,  GA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  E.  Hunt,  770-360-1104. 
SUPPLEMENTARY  INFORMATION:  Global 
Express  Guaranteed  is  the  U.S.  Postal 
Service's  premium  international  mail 
service.  GXG  is  an  expedited  delivery 


service  that  is  the  product  of  a  business 
alliance  between  the  U.S.  Postal  Service 
and  DHL  Worldwide  Express,  Inc.  It 
provides  time-definite  service  &t)m 
designated  U.S.  ZIP  Code  areas  to 
locations  in  over  200  destination 
coimtries  and  territories.  Global  Express 
Guaranteed  consists  of  two  mail 
classifications:  Global  Express 
Guaranteed  Document  Service  and 
Global  Express  Guaranteed  Non- 
Document  Service.  Regulations  for 
Global  Express  Guaranteed  service  are 
currently  set  forth  in  section  215  of  the 
International  Mail  Manual  (IMM).  These 
regulations  were  moved  to  IMM  210 
pursuant  to  the  notice  published  in  the 
Federal  Register  on  September  26,  2000. 
Numerous  and  successive  expansions 
and  changes  to  the  service  have  been 
listed  in  previous  Federal  Register 
notices  and  are  siunmarized  in  the  final 
rule,  which  will  be  published  in  early 
December. 

The  Postal  Service  is  changing  the 
rates  for  Global  Express  Guaranteed 
service  and  is  announcing  the  inclusion 
of  this  service  in  the  current  collection 
pickup  service.  The  revised  set  of  rates, 
set  forth  below,  is  based  on  experience 
gained  with  providing  the  service  and 
more  accurately  reflects  the  actual  costs 
of  providing  this  service  across  the 
various  rate  groups.  Additionally,  the 
rate  lanes  for  the  Global  Express 
Guaranteed  Non-Docimient  service  are 
changed  to  an  alpha  ch&racter 
designation  for  clarity  between  the 
Document  and  Non-Document  services. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  fi-om  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemeiking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
on  the  interim  rule  at  the  above  address. 

The  Postal  Service  is  implementing 
the  following  rates  and  amending  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

216.1    Document  Service  Rates/Groups 


List  of  Subiects  in  39  CFR  Part  20 

Foreign  relations,  International  postal 
services. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  as  follows  to 
provide  for  the  new  rates  and  to  include 
pickup  service: 

2     CONDITIONS  FOR  MAILING 


210    Global  Express  Guaranteed 


213.2 
Groups 


Destination  Countries  and  Rate 


(The  Individual  Country  Listings  for 
Global  Express  Guaranteed  (GXG) 
service  rates  will  be  amended  to  reflect 
the  rate  changes.) 

213.3    Pickup  Service 

Collection  service  pickup  is  available 
for  delivery  addresses  within  the 
participating  Global  Express  Guaranteed 
ZIP  Codes.  GXG  collection  service  will 
be  provided  when  a  postal  employee 
goes  to  a  customer's  location 
specifically  to  deliver  or  collect  mail 
other  than  Global  Express  Guaranteed 
shipments  and  the  employee  is  handed 
a  Global  Express  Guaranteed  shipment 
in  addition  to  other  mail  to  be  collected. 
No  pickup  fee  will  be  charged  when 
Global  Express  Guaranteed  shipments 
are  picked  up  during  a  delivery  stop  or 
during  a  scheduled  stop  made  to  collect 
other  mail  not  subject  to  a  pickup  fee. 
On-call  or  scheduled  pickup  services 
are  cvurently  not  available  for  GXG 
Service. 


Weight  not  over 
(lbs.) 

Rate 
group 

Rate 

group 

2 

Rate 

group 

3 

Rate 

group 

4 

0.5 ; 

24.00 
33.00 
38.00 
40.00 
43.00 
46.00 
48.00 
51.00 
53.00 
55.00 
58.00 
60.00 

25.00 
34.00 
40.00 
46.00 
50.00 
55  00 
58.00 
61.00 
65JD0 
68.00 
70.00 
73.00 

32.00 
39.00 
46.00 
53.00 
60.00 
67.00 
72.00 
76.00 
80.00 
85.00 
89.00 
92.00 

32.00 

1 „ 

45.00 

2  •                «»... 

52  00 

3 

59.00 

4  

66  00 

5 

73  00 

6  

80  00 

7  ; ; 

86  00 

8  ; 

93  00 

9 

100.00 

10  

104  00 

11  

109.00 

j                                                               Weight  not  over 
1                                                                        (lbs.) 

Rate 
group 

1 

Rate 

group 

2 

Rate 

group 

3 

Rate 
group 

4 

12  

62.00 

65.00 

67.00 

69.00 

72.00 

74.00 

76.00 

79.00 

81.00 

83.00 

85.00 

87.00 

90.00 

92.00 

94.00 

96.00 

96.00 

100.00 

103.00 

105.00 

107.00 

109.00 

112.00 

114.00 

116.00 

118.00 

120.00 

122.00 

124.00 

126.00 

130.00 

132.00 

134.00 

137.00 

130.00 

141.00 

143.00 

146.00 

148.00 

152.00 

154.00 

156.00 

159.00 

160.00 

162.00 

163.00 

164.00 

166.00 

167.00 

169.00 

170.00 

171.00 

172.00 

173.00 

174.00 

175.00 

176.00 

177.00 

178.00 

76.00 
79.00 
81.00 
84.00 
87.00 
89.00 
92.00 
95.00 
97.00 
100.00 
102.00 
105.00 
108.00 
110.00 
113.00 
115.00 
118.00 
120.00 
124.00 
127.00 
129.00 
131.00 
132.00 
134.00 
136.00 
138.00 
140.00 
142.00 
144.00 
146.00 
148.00 
150.00 
151.00 
153.00 
155.00 
156.00 
158.00 
160.00 
163.00 
165.00 
167.00 
169.00 
170.00 
172.00 
173.00 
175.00 
176.00 
178.00 
180.00 
181.00 
182.00 
184.00 
185.00 
187.00 
188.00 
190.00 
192.00 
193.00 
194.00 

96.00 
99.00 
103.00 
106.00 
109.00 
113.00 
116.00 
120.00 
123.00 
126.00 
130.00 
133.00 
137.00 
140.00 
143.00 
147.00 
150.00 
153.00 
158.00 
162.00 
165.00 
169.00 
172.00 
175.00 
179.00 
182.00 
186.00 
189.00 
192.00 
196.00 
199.00 
203.00 
206.00 
210.00 
213.00 
216.00 
220.00 
223.00 
229.00 
232.00 
236.00 
239.00 
243.00 
246.00 
250.00 
253.00 
256.00 
260.00 
263.00 
267.00 
270.00 
274.00 
277.00 
281.00 
284.00 
287.00 
291.00 
294.00 
298.00 

11500 

13 

120.00 

14  

125  00 

15  

130  00 

16  

136.00 

17 

141.00 

18  '. ; „ 

146.00 

19  

151  00 

20  

156  00 

21  

161  00 

22  

166.00 

23  

171.00 

24  

176.00 

25 

181.00 

26  ; 

186.00 

27  

190.00 

195.00 

29 „ 

200.00 

30  _ 

207.00 

31  

212.00 

32    A 

217.00 

33  

99900 

34 

227.00 

35 

232.00 

36  

236.00 

37 

241.00 

38       

246.00 

39 

251  00 

40 

256.00 

41           

261.00 

42      

266.00 

43 

271.00 

44    

276.00 

45  

280.00 

46 

285.00 

47               

290.00 

48 

295.00 

49      

300.00 

50 

308.00 

51 

313.00 

52                 

318.00 

53 

323.00 

54    : 

328.00 

55                                                                : 

333.00 

56                               

338.00 

57                 

343.00 

58             

348.00 

59         _ 

353.00 

60               

358.00 

61         

363.00 

62       

367.00 

63      

372.00 

64       ; 

377.00 

65      5 

382.00 

66 

387.00 

67       

392.00 

68 

397.00 

69 

402.00 

70                                              

407.00 

Weight  not  over 
(lbs.) 

Rate 
group 

Rate 

group 

6 

Rate 
group 

Rate 

group 

8 

0  5                                     

45.00 

52.00 

65.00 

79.00 

93.00 

106.00 

119.00 

131.00 

33.00 
47.00 
55.00 
62.00 
68.00 
75.00 
80.00 
86.00 

34.00 
46.00 
52.00 
60.00 
68.00 
75.00 
82.00 
89.00 

65.00 

1                             

75.00 

2              •. 

89.00 

3         

101.00 

4 

112.00 

5 

124.00 

6                         

136.00 

"    i 

148.00 
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Weight  not  over 
(lbs.) 


8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Rate' 

group 

5 


143.00 
156.00 
165.00 
175.00 
185.00 
195.00 
205.00 
214.00 
223.00 
231.00 
238.00 
246.00 
253.00 
260.00 
268.00 
275.00 
283.00 
290.00 
298.00 
305.00 
313.00 
320.00 
331.00 
338.00 
346.00 
353.00 
361.00 
369.00 
376.00 
384.00 
391.00 
398.00 
404.00 
411.00 
418.00 
425.00 
432.00 
439.00 
446.00 
452.00 
459.00 
466.00 
478.00 
485.00 
492.00 
499.00 
506.00 
513.00 
520.00 
527.00 
533.00 
540.00 
547.00 
554.00 
560.00 
568.00 
571.00 
582.00 
582.00 
593.00 
595.00 
604.00 
604.00 


Rate 

group 

6 


91.00 
96.00 
102.00 
105.00 
109.00 
113.00 
117.00 
121.00 
125.00 
129.00 
133.00 
137.00 
141.00 
144.00 
148.00 
152.00 
156.00 
160.00 
164.00 
168.00 
172.00 
176.00 
182.00 
186.00 
190.00 
194.00 
198.00 
202.00 
206.00 
210.00 
214.00 
218.00 
222.00 
226.00 
230.00 
234.00 
238.00 
242.00 
246,00 
250.00 
254.00 
258.00 
264.00 
264.00 
272.00 
276.00 
280.00 
283.00 
288.00 
291 .00 
296.00 
299.00 
304.00 
307.00 
313.00 
315.00 
321.00 
323.00 
329.00 
331 .00 
337.00 
339.00 
345.00 


Rate 
group 

7 


96.00 
103.00 
110.00 
116.00 
122.00 
127.00 
132.00 
137.00 
142.00 
147.00 
153.00 
159.00 
165.00 
171.00 
176.00 
181.00 
186.00 
191.00 
196.00 
201.00 
206.00 
211.00 
216.00 
221.00 
226.00 
231.00 
236.00 
241.00 
246.00 
251.00 
256.00 
261.00 
266.00 
271.00 
276.00 
281.00 
286.00 
291.00 
296.00 
301.00 
306.00 
311.00 
316.00 
321.00 
326.00 
331.00 
336.00 
341.00 
346.00 
351.00 
356.00 
361.00 
366.00 
371.00 
376.00 
381.00 
386.00 
391.00 
396.00 
401.00 
406.00 
411.00 
416.00 


Rate 

group 

8 


Weight  not  over 
(lbs.) 


160.00 
172.00 
180.00 
191.00 
203.00 
215.00 
226.00 
238.00 
249.00 
260.00 
271.00 
282.00 
293.00 
302.00 
311.00 
318.00 
325.00 
333.00 
340.00 
347.00 
355.00 
362.00 
373.00 
381.00 
388.00 
396.00 
403.00 
411.00 
418.00 
426.00 
433.00 
440.00 
448.00 
455.00 
463.00 
470.00 
478.00 
485.00 
492.00 
500.00 
507.00 
515.00 
528.00 
543.00 
543.00 
559.00 
559.00 
572.00 
572.00 
584.00 
584.00 
597.00 
597.00 
612.00 
612.00 
627.00 
627.00 
642.00 
642.00 
657.00 
657.00 
672.00 
672.00 


216.2    Non-Document  Service  Rates/Groups 

Weight  not  over 
(lbs.) 

Rate 

group 

A 

Rate 

group 

B 

1 

Rate 

group 

C 

Rate 

group 

D 

0.5  „ 

1   

36.00 

38.00 

44.00 

48.00 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Rate 

group 

A 


41.00 

44.00 

47.00 

50.00 

52.00 

55.00 

57.00 

59.00 

62.00 

64.00 

66.00 

69.00 

71.00 

73.00 

76.00 

78.00 

80.00 

83.00 

87.00 

89.00 

91.00 

93.00 

96.00 

98.00 

100.00 

102.00 

104.00 

106.00 

109.00 

111.00 

113.00 

115.00 

118.00 

120.00 

122.00 

124.00 

126.00 

128.00 

130.00 

132.00 

136.00 

138.00 

140.00 

143.00 

145.00 

147.00 

149.00 

151.00 

152.00 

156.00 

158.00 

160.00 

163.00 

164.00 

166.00 

167.00 

168.00 

170.00 

170.00 

172.00 

173.00 

174.00 

175.00 

176.00 

177.00 

178.00 

179.00 

180.00 

181.00 


Rate 

group 

B 


45.00 

51.00 

55.00 

60.00 

63.00 

66.00 

71.00 

74.00 

77.00 

80.00 

83.00 

86.00 

88.00 

91.00 

94.00 

97.00 

100.00 

103.00 

107.00 

110.00 

112.00 

115.00 

118.00 

120.00 

122.00 

123.00 

126.00 

128.00 

132.00 

135.00 

137.00 

139.00 

141.00 

143.00 

145.00 

147.00 

149.00 

151.00 

153.00 

155.00 

157.00 

159.00 

160.00 

162.00 

164.00 

165.00 

167.00 

169.00 

172.00 

174.00 

176.00 

178.00 

179.00 

181.00 

182.00 

184.00 

185.00 

187.00 

189.00 

193.00 

194.00 

196.00 

197.00 

199.00 

200.00 

202.00 

204.00 

205.00 

206.00 


Rate 

group 

C 


51.00 
58.00 
65.00 
72.00 
77.00 
81.00 
86  00 
91.00 
95.00 
100.00 
104.00 
107.00 
111.00 
114.00 
117.00 
121.00 
124.00 
128.00 
131.00 
134.00 
138.00 
141.00 
145.00 
148.00 
153.00 
157.00 
160.00 
163.00 
168.00 
172.00 
175.00 
179.00 
182.00 
185.00 
189.00 
192.00 
196.00 
199.00 
202.00 
206.00 
209.00 
213.00 
216.00 
220.00 
223.00 
226.00 
230.00 
233.00 
239.00 
242.00 
246.00 
249.00 
253.00 
256.00 
260.00 
263.00 
266.00 
270.00 
273.00 
277.00 
280  00 
284.00 
287.00 
291.00 
294.00 
297.00 
301.00 
304.00 
308.00 


Rate 

group 

0 


55.00 
64.00 
71.00 
78.00 
85.00 
91.00 
98.00 
105.00 
111.00 
116.00 
122.00 
127.00 
132.00 
137.00 
143.00 
148.00 
153.00 
158.00 
165.00 
170.00 
175.00 
180.00 
185.00 
190.00 
195.00 
199.00 
204.00 
209.00 
216.00 
221.00 
226.00 
231.00 
236  00 
241.00 
245.00 
250.00 
255.00 
260.00 
268.00 
273.00 
278.00 
283.00 
288.00 
295  00 
300.00 
305.00 
310.00 
315.00 
320.00 
325.00 
330.00 
335.00 
340.00 
345.00 
350.00 
355.00 
360.00 
365.00 
370.00 
375.00 
379.00 
384  00 
389.00 
394.00 
399.00 
404.00 
409.00 
414.00 
419.00 
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Weight  not  over 
(lbs.) 


0.5 

1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Rate 
group 

E 


59.00 
59.00 
72.00 
86.00 
100.00 
113.00 
126.00 
138.00 
150.00 
163.00 
177.00 
187.00 
197.00 
207.00 
217.00 
229.00 
238.00 
246.00 
253.00 
261.00 
268.00 
275.00 
283.00 
290.00 
298.00 
305.00 
313.00 
320.00 
328.00 
335.00 
346.00 
353.00 
361.00 
368.00 
376.00 
384.00 
391.00 
399.00 
406.00 
413.00 
419.00 
426.00 
433.00 
440.00 
447.00 
454.00 
461.00 
467.00 
474.00 
481.00 
493.00 
498.00 
505.00 
512.00 
519.00 
526.00 
533.00 
540.00 
546.00 
553.00 
560.00 
567.00 
573.00 
581.00 
584.00 
595.00 
595.00 
606.00 
608.00 
617.00 
617.00 


Rate 

group 

F 


52.00 
52.00 
60.00 
67.00 
73.00 
80.00 
85.00 
91.00 
96.00 
101.00 
107.00 
112.00 
116.00 
120.00 
124.00 
131.00 
135.00 
139.00 
143.00 
147.00 
151.00 
154.00 
158.00 
162.00 
166.00 
170.00 
174.00 
178.00 
182.00 
186.00 
192.00 
196.00 
200.00 
204.00 
208.00 
212.00 
216.00 
220.00 
224.00 
228.00 
232.00 
236.00 
240.00 
244.00 
248.00 
252.00 
256.00 
260.00 
264  00 
268  00 
274.00 
276.00 
282.00 
286.00 
290.00 
293.00 
298.00 
301.00 
306.00 
309.00 
314.00 
317.00 
323.00 
325.00 
331.00 
333.00 
339.00 
341.00 
347.00 
349.00 
355.00 


Rate 

group 

G 


55.00 
55.00 
58.00 
63.00 
70.00 
77.00 
84.00 
91.00 
98.00 
105.00 
112.00 
118.00 
123.00 
129.00 
134.00 
139.00 
144.00 
149.00 
155.00 
161.00 
167.00 
173.00 
178.00 
183.00 
188.00 
193.00 
198.00 
203.00 
208.00 
213.00 
218.00 
223.00 
228.00 
233.00 
238.00 
243.00 
248.00 
253.00 
258.00 
263.00 
268.00 
273.00 
278.00 
283.00 
288.00 
293.00 
298.00 
303.00 
308.00 
313.00 
318.00 
323.00 
328.00 
333.00 
338.00 
343.00 
348.00 
353.00 
358.00 
363.00 
368.00 
373.00 
378.00 
383.00 
388.00 
393.00 
398.00 
403.00 
408.00 
413.00 
418.00 


Rate 

group 

H 


82.00 
82.00 
96.00 
109.00 
120.00 
134.00 
146.00 
158.00 
170.00 
182.00 
190.00 
206.00 
218.00 
230.00 
241.00 
253.00 
264.00 
275.00 
286.00 
297.00 
308.00 
317.00 
326.00 
333.00 
340.00 
348.00 
355.00 
362.00 
370.00 
377.00 
388.00 
396.00 
403.00 
411.00 
418.00 
431 .00 
438.00 
446.00 
453.00 
460.00 
468.00 
475.00 
483.00 
490.00 
498.00 
505.00 
507.00 
515.00 
522.00 
530  00 
543.00 
558.00 
558.00 
574.00 
574.00 
587.00 
587.00 
599.00 
599.00 
612.00 
612.00 
627  00 
627.00 
642.00 
642.00 
657.00 
657.00 
672.00 
672.00 
687.00 
687.00 


Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-31358  Filed  12-8-00;  8:45  am] 

SILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  224-0268;  FRL-6908-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Ventura  Couuty  Air 
Pollution  Control  District's  (VCAPCD) 


portion  of  the  California  State 
Implementation  Plan  (SIP).  This  action 
was  proposed  in  the  Federal  Register  on 
August  9,  2000  and  concerns  volatile 
organic  compound  (VOC)  emissions 
from  surface  cleaning  and  degreasing. 
Under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simultaneously  approves  a  local 
rule  that  regulates  this  emission  source 
and  directs  California  to  correct  rule 
deficiencies. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
January  10,  2001. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  DC,  75  Havrthome  Street,  San 
Francisco,  CA  94105-3901. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 


Pennsylvania  Avenue,  N.W., 
Washington  D.C.  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

Ventiua  County  Air  Pollution  Control 
District,  669  Coimty  Square  Dr.,  2nd  Fl., 
Ventura,  CA  93003-5417. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744-1199. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us"' 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  August  9,  2000  (65  FR  48652). 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  the  following 
rule  that  was  submitted  for 
incorporation  into  the  California  SIP. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

VCAPCD  

74.6 

Surface  Cleaning  and  Degreasing 

11/10/98 

02/16/99 

We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act.  These 
provisions  are  described  below. 

•  Rule  74.6  contains  two  director's 
discretion  clauses  in  Sections  C  and  C2a 
which  are  unapprovable  because  they 
allow  the  APCO  to  change  SEP 
requirements  without  going  through  the 
rulemaking  process. 

•  Section  Clf  contains  a  reference  to 
Rule  74.32,  Electronic  Manufacturing 
Operations,  which  has  never  been 
submitted  for  approval  into  the  SIP.  The 
reference  creates  confusion  over  the 
rule's  applicability. 

•  Section  D  requires  that  records  of  a 
solvent's  intended  uses,  content,  mix 
ratio  be  recorded.  Although  the  types  of 
records  that  must  be  maintained  are 
specified,  the  frequency  with  which 
records  should  be  kept  is  not  specified. 

II.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  Dining  this 
period,  we  did  not  receive  any 
comments. 

ni.  EPA  Action 

Because  no  comments  were 
submitted,  our  assessment  of  the  rule  as 


described  in  our  proposed  action  is  not 
changed.  Therefore,  as  authorized  in 
sections  110(k)(3)  and  301(a)  of  the  Act, 
EPA  is  finalizing  a  limited  approval  of 
the  submitted  rule.  This  action 
incorporates  the  submitted  rule  into  the 
California  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k)(3),  EPA 
is  simultaneously  fincdizing  a  limited 
disapproval  of  the  rule.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
imder  section  179  of  the  Act  according 
to  40  CFR  52.31.  In  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  under  section  110(c)  imless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
24  months.  Note  that  the  submitted 
rules  have  been  adopted  by  the 
VCAPCD,  and  EPA's  final  limited 
disapproval  does  not  prevent  the  local 
agency  from  enforcing  them. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 


beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  nde  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 
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In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation! 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  compUed 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  nUe  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  9,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  November  1 ,  2000 
Felicia  Marcus. 

Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(262)(i)(B)(5)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

*         *         *         *         » 

(c)*  *  * 

(262)*   *   * 

(i)  *  *  * 

(B)*   *  * 

(3)  Rule  74.6,  revised  on  November 
10,  1998. 
***** 

(FR  Doc.  00-31330  Filed  12-8-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[OH-138-2;  FRL-6914-7] 

Approval  and  Promulgation  of 
implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA).  * 

action:  Final  rule. 

SUMMARY:  EPA  is  redesignating 
Cuyahoga  and  Jefferson  Counties.  Ohio, 
to  attainment  for  particulate  matter 
nominally  10  microns  in  aerodynamic 
diameter  and  smaller  (PMlO).  EPA  is 
also  approving  Ohio's  plan  for 
maintaining  air  quality  at  levels  below 
the  applicable  air  quality  standards. 

EPA  proposed  these  actions  on  July 
10,  2000.  C3ne  commenter  submitted 


numerous  comments,  generally  taking 
the  position  that  the  criteria  for 
redesignation  to  attainment  given  in 
Clean  Air  Act  section  107(d)(3)(E)  are 
not  met.  EPA  has  reviewed  these 
comments  and,  for  the  reasons  set  forth 
below,  continues  to  believe  that  the 
redesignation  criteria  have  been  met  and 
that  these  areas  may  be  redesignated 
and  their  maintenance  plans  approved. 

The  Steubenville  area  includes 
portions  of  Brooke  County.  West 
Virginia,  as  well  as  Jefferson  Coimty. 
Ohio.  For  administrative  convenience 
EPA  is  taking  action  only  on  the  Ohio 
portion  of  this  area.  Nevertheless,  the 
action  reflects  review  of  air  quality  for 
the  entire  area  and  Ohio's  fulfillment  of 
its  portion  of  an  area-wide  attainment 
plan  that  it  developed  jointly  with  West 
Virginia.  In  the  future,  if  the  standard  is 
violated  in  either  portion  of  the  area, 
such  that  redesignation  back  to 
nonattainment  is  warranted,  EPA  will 
propose  to  reinstate  nonattainment 
status  for  the  entire  area. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  January  10,  2001. 
ADDRESSES:  Copies  of  the  Ohio's 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following  address: 
(We  recommend  that  you  telephone 
John  Summerhays  at  (312)  886-6067, 
before  visiting  the  Region  5  Office) 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  Programs  Branch 
(AR-18J),  Regulation  Development 
Section,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Siumnerhays,  Environmental  Scientist, 
United  States  Envirorunental  Protection 
Agency,  Region  5,  Air  Programs  Branch 
(AR-18J),  Regulation  Development 
Section,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (312)  886-6067. 
(suminerhays.john@epa.gov). 
SUPPLEMENTARY  INFORMATION:  The  terms 
"we,"  "us,"  and  "our"  in  this  notice 
signify  EPA.  This  notice  is  organized  as 
follows: 

Table  of  Contents 

I.  What  actions  did  EPA  propose,  and  why? 

II.  What  comments  did  EPA  receive  and  what 

are  our  responses? 

III.  What  actions  is  EPA  taking,  and  why? 

IV.  Administrative  requirements. 

A.  Executive  Order  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Executive  Order  12898 

F.  Regulatory  Flexibility 

G.  Unfunded  Mandates 

H.  Submission  to  Congress  and  the 

Comptroller  General 
I.  National  Technology  Transfer  and 

Advancement  Act 


J.  Petitions  for  Judicial  Review 

L  What  Actions  Did  EPA  Propose,  and 
Why? 

On  July  10,  2000,  EPA  published 
rulemaking  proposing  to  approve  a 
maintenance  plan  and  redesignation  of 
Cuyahoga  and  Jefferson  Coimties,  Ohio, 
to  attainment  for  particulate  matter, 
specifically  for  particles  known  as  PMm- 
(See  65  FR  43212.)  This  proposal  was 
based  on  a  request  from  the  State  of 
dhio  submitted  in  preliminary  form  on 
May  22,  2000.  This  action  pertains  to 
the  PMio  standards  promulgated  in  1987 
at  40  CFR  50.6,  for  which  designations 
are  published  at  40  CFR  81.  This  action 
does  not  perteiin  to  the  PMio  standards 
promulgated  in  1997  at  40  CFR  50.7, 
which  have  been  vacated  by  the  District 
of  Columbia  Circuit  Court  of  Appeals 
and  for  which  no  designations  have 
been  published. 

Ohio's  maintenance  plan  relies 
predominantiy  on  the  emissions  limits 
alreadjt  included  in  its  State 
Implementation  Plan  (SIP)  that  have 
been  shown  to  limit  emissions  from  the 
significant  sources  in  these  areas 
sufficienUy  to  assure  attainment.  The 
attainment  plan  addresses  maximum 
allowable  emissions,  so  the  plan 
provides  for  continued  attainment  even 
if  source  production  rates  grow  to 
maximum  capacity.  Ohio's  maintenance 
plan  supplements  this  with  evidence  of 
declining  impacts  from  other, 
unregulated  sources,  which  contribute 
to  the  background  concentration 
included  in  the  attaiimient 
demonstration.  Specifically,  Ohio  cited 
population  declines  in  the  two  couinties, 
which  will  lead  to  reduced  emissions 
from  consumer  activities,  and  federal 
regulations  requiring  reduced  emissions 
from  diesel  engines.  Ohio  further  cited 
emission  regulations  which  will  reduce 
emissions  below  attainment  levels  at  the 
coke  batteries  found  in  the  two  areas. 
EPA  proposed  to  conclude  on  the  basis 
of  these  plan  elements  that  these 
counties  can  be  expected  to  continue 
attaining  the  applicable  PMm  standards 
for  the  requisite  10  years. 

EPA  reviewed  Ohio's  redesignation 
request  on  the  basis  of  five  criteria  given 
in  section  107(d)(3)(E)  of  the  Clean  Air 
Act.  The  first  criterion  is  attainment  of 
the  air  quality  standards.  All  monitors 
have  annual  average  concentrations 
below  the  annual  standard.  The  24-hour 
standard  is  met  if  the  expected 
frequency  of  values  above  150  jig/m^  is 
1.0  day  per  year  or  less.  All  the  monitors 
in  the  Steubenville  area  and  most  of  the 
monitors  in  Cuyahoga  County  have 
recorded  no  recent  exceedances  of  this 
air  quality  standard.  These  monitors^ 
clearly  indicate  attainment  of  these 


standards.  Two  monitors  in  Cleveland 
have  recorded  values  above  150  ^g/m^, 
requiring  analysis  of  expected 
exceedances  at  these  locations 
consistent  with  the  provisions  of 
Appendix  K  of  40  CFR  50.  EPA  foimd 
a  sufficientiy  low  expected  frequency  of 
exceedances  to  propose  to  conclude  that 
these  locations,  like  the  rest  of 
Cuyahoga  County,  are  attaining  the 
standards. 

The  second  criterion  is  that  EPA  has 
fully  approved  the  necesseuy  air  quality 
control  plans.  EPA  has  previously 
concluded  that  relevjuit  requirements 
were  met,  as  stated  in  rulemakings 
published  on  May  27, 1994,  at  59  FR 
27464,  and  June  12.  1996,  at  61  FR 
29662,  supplementing  earlier 
rulemakings.  In  acting  on  redesignation 
requests,  EPA  has  consistently 
interpreted  section  107(d)(3)  as 
permitting  the  Agency  to  rely  on  prior 
approvals  of  SIP  provisions  when 
reviewing  redesignation  requests.  See 
Memorandum  from  John  Calcagni, 
Director  of  the  Air  Quality  Management 
Division  dated  September  4,  1992.  For 
a  recent  discussion  of  redesignation 
requirements  see  65  FR  37879  (June  19, 
2000)  (redesignation  to  attaiiunent  for 
ozone  of  the  Cincinnati-Hamilton 
moderate  ozone  nonattainment  area). 

The  third  criterion  for  redesignation  is 
that  attainment  be  attributable  to 
permanent  and  enforceable  emission 
reductions.  EPA  foxmd  that  permanent 
and  enforceable  emission  limits  have 
yielded  permanent  emission  reductions 
that  satisfied  this  criterion  at  numerous 
facilities  in  the  two  coimties.  The  fourth 
criterion  is  that  EPA  has  approved  a 
maintenance  plan  that  assures 
continued  attainment.  As  discussed 
above,  EPA  proposed  to  approve  Ohio's 
maintenance  plan.  Final  approval  of  this 
plan,  which  is  part  of  today's  action, 
completes  the  satisfaction  of  this 
criterion.  The  fifth  criterion  is  that  the 
State  be  found  to  have  met  applicable 
requirements  of  section  110  and  Part  D 
of  the  Clean  Air  Act.  Based  on  various 
rulemakings,  starting  with  rulemaking 
of  April  15,  1974  (39  FR  13539)  up  to 
and  including  EPA's  rulemaking  of  June 
12,  1996  (61  FR  29662),  EPA  finds  tiiat 
the  State  met  these  requirements.  In 
summary,  EPA  proposed  to  find  that 
Ohio  had  met  all  five  criteria  for 
redesignation  for  PM  lo  in  Cuyahoga  and 
Jefferson  Counties,  and  so  EPA 
proposed  to  redesignate  these  coimties 
to  attainment. 

n.  What  Comments  Did  We  Receive  and 
What  Are  Our  Responses? 

EPA  received  comments  fi^m  one 
commenter,  the  Earthjustice  Legal 
Defense  Fund,  representing  the  Ohio 


Chapter  of  the  Sierra  Club.  These 
comments  are  organized  according  to 
the  five  criteria  for  redesignation  listed 
above.  The  following  comment 
summaries  and  EPA  responses  are 
organized  accordingly. 

1.  Attainment 

Comment:  The  commenter  cites  EPA's 
Air  Information  Retrieval  System  (AIRS) 
database  as  showing  that  one  of  the 
monitoring  sites,  at  East  14th  Street  and 
Orange  Avenue  in  Cleveland,  "had  6 
expected  exceedances  of  the  24  hour 
PM  10  standard  in  1999.  Moreover.  AIRS 
data  shows  that  the  same  monitor  has 
recorded  6  expected  exceedances  so  far        -^ 
in  the  year  2000."  The  commenter  states 
that  the  total  of  1 2  expected 
exceedances  at  this  site  means  that  the 
area  has  not  attained  the  standard. 

The  commenter  further  states  that 
"EPA  seeks  to  discount  the  6  expected 
exceedances  in  1999  at  [the  above  site) 
by  citing  data  from  other  monitors  that 
did  not  exceed  the  standard  that  year." 
The  commenter  states  that  disregarding 
violations  based  on  data  at  other  sites  is 
not  authorized  in  Appendix  K.  and  EPA 
may  not  use  guidance  documents  to 
amend  Appendix  K  to  grant  itself  this 
authority. 

Response:  The  commenter 
summarizes  air  quality  at  the  East  14th 
Street  site  by  reporting  a  statistic  from 
a  summary  of  air  quality  data  that  EPA 
provides  on  the  internet.  By  its  natiu«, 
this  summary  statistic  is  derived  by  an 
oversimplified  approach,  and  thus 
inaccurately  reflects  what  the  data 
show.  This  statistic  in  this  context  is 
derived  by  automated,  default 
procedures  that  cannot  make  the  case- 
by-case  judgments  involved  in  assessing 
attainment  status  for  regulatory 
purposes.  For  example,  the  statistic  that 
the  commenter  cites  does  not  reflect 
judgments  that  must  be  made  by  EPA, 
such  as  whether  to  exempt  the  site  bom 
expected  exceedance  adjustments 
pursuant  to  Appendix  K  section  3.1(f) 
and  40  CFR  58.13.  A  more  appropriate 
evaluation  of  the  1999  data  at  this  site 
is  presented  in  the  notice  of  proposed 
rulemaking.  This  evaluation  indicates 
that  only  approximately  one  exceedance 
is  expected  at  that  location.  A  similar 
evaluation  of  the  2000  data  at  this  site, 
as  described  further  below,  also 
indicates  approximately  one  exceedance 
is  expected.  Based  on  these  data,  EPA  is 
determining  that  the  3-year  average 
number  of  expected  exceedances  at  this 
site  is  less  than  the  1.0  level,  and  thus 
the  site  is  in  attainment  consistent  with 
section  2.1  of  Appendix  K. 

It  is  also  apparent  that  the  commenter 
may  have  misunderstood  the  discussion 
in  the  proposal  relating  to  the 
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historically  worst-case  site  that  adjoins 
the  East  14th  Street  site.  Contrary  to  the 
assertion  in  the  comment,  EPA  is  not 
using  data  from  other  monitors  to 
discount  a  violation  at  the  East  14th 
Street  site.  Instead,  EPA  is  assessing 
whether  a  violation  in  fact  occurred  at 
the  East  14th  Street  site. 

The  East  14th  Street  site  has  two 
instnaments — a  high  volume  sampler, 
taking  samples  once  every  six  days,  and 
an  instrument  that  takes  continuous 
concentration  readings.  The  high 
volume  sampler  recorded  an  exceedance 
of  the  24-hoiu'  PMio  standard  at  this  site 
in  1999  (as  well  as  an  exceedance  in 
2000).  EPA's  evaluation  of  these  high 
volume  sampler  data  appropriately 
considers  data  from  the  collocated 
continuous  instrument  as  well  as  data 
from  another  nearby  location. 
Specifically,  EPA  is  using  the  additional 
data  to  evaluate  the  likelihood  of 
exceedances  on  the  other  five  out  of  six 
days  on  which  the  high  volume  sampler 
did  not  take  measurements. 

One  element  of  EPA's  evaluation  is 
based  on  Appendix  K  section  3.1(f),  for 
which  EPA  must  consider  whether 
everyday  sampling  has  been  conducted 
in  accordance  with  40  CFR  58.13.  ]n  40 
CFR  58.13,  eis  it  applies  to  sampling  for 
this  PMio  standard,  EPA  calls  for 
everyday  sampling  at  the  area  of 
maximum  concentration.  Accordingly, 
the  notice  of  proposed  rulemaking 
describes  an  assessment  in  which  the 
application  of  Appendix  K  section  3.1(f) 
to  the  East  14th  Street  site  is  contingent 
on  daily  sampling  at  a  nearby, 
maximum  concentration  site.  As 
discussed  in  the  notice  of  proposed 
rulemaking,  application  of  Appendix  K 
section  3.1(f)  contingent  on  daily 
sampling  at  the  East  14th  Street  site 
yields  the  same  result.  Both  methods 
lead  to  treating  the  measured 
exceedance  as  one  expected  exceedance, 
which  leads  to  a  finding  that  the 
standard  is  being  attained. 

When  EPA  promulgated  Appendix  K, 
it  was  concerned,  in  part,  about  how  to 
appropriately  interpret  data  from 
monitors  taking  measurements  one  day 
out  of  six  days  when  they  measure  just 
one  exceedance.  EPA  recognized  that 
the  occasional  measurement  of  one 
exceedance  by  such  monitors  often  does 
not  signify  that  five  other  exceedances 
would  be  expected  to  occur  on  the 
unmonitored  days.  Therefore,  section 
3.1(f)  of  Appendix  K  provides  that  an 
adjustment,  that  entails  treating  one 
exceedance  as  reflecting  six  (or  more) 
expected  exceedances  (which  is 
otherwise  required  to  account  for 
missing  or  incomplete  data),  need  not  be 
done  if  complete  daily,  representative 
sampling  is  performed  and  related 


conditions  are  met.  If  complete  daily, 
representative  sampling  then  shows  few 
or  no  exceedances,  this  would  validate 
the  view  that  the  exceedance  measured 
during  one-in-six-day  sampling  is  better 
interpreted  as  reflecting  one  rather  than 
six  (or  more)  expected  exceedances. 
(Conversely,  if  daily  sampling  indicates 
frequent  exceedances,  EPA  would  have 
a  more  solid  basis  for  concluding  that 
the  site  is  not  attaining.) 

The  monitoring  at  the  East  14th  Street 
site  poses  imique  circumstances  not 
directly  addressed  in  Appendix  K. 
Appendix  K  does  not  specify  how  to 
interpret  data  from  two  instruments 
which  measure  air  quality  at  the  same 
location.  EPA  has  issued  guidance 
explaining  how  to  assess  expected 
exceedances  for  both  instruments  in 
such  cases.  However,  neither  Appendix 
K  nor  EPA's  guidance  specifies  how  to 
conduct  this  assessment  in  cases  where 
the  sampling  frequencies  of  the  two 
instruments  differ. 

The  history  of  Appendix  K  helps 
clarify  why  it  does  not  directly  address 
the  situation  found  at  the  East  14th 
Street  site.  Appendix  K  was 
promulgatedin  1987,  at  a  time  when 
reliable  continuous  instruments  for 
measuring  peuticulate  matter 
concentrations  were  not  available.  Since 
high  volume  sampling  and  filter 
collection  and  analysis  on  a  daily  basis 
is  resource  intensive,  EPA  encouraged 
States  to  conduct  sampling  once  every 
six  days  at  numerous  sites,  with  only  a 
small  number  of  critical  sites  sampling 
on  a  daily  basis.  When  it  encoiuaged 
this  approach,  EPA  did  not  intend  that 
any  sampler  measuring  once  every  six 
days  that  happened  to  record  an 
exceedance  would  automatically  be 
treated  as  showing  nonattainment, 
which  is  the  approach  reflected  in  the 
commenter's  interpretation  of  the  air 
quality  data  sununary  posted  on  the 
internet.  EPA  intended  instead  that  such 
sampling  sites  be  identified  as  critical 
sites  warranting  the  dedication  of 
resources  necessary  to  conduct  daily 
sampling,  in  order  to  determine  whether 
the  exceedance  recurs  with  a  frequency 
of  more  than  once  per  year. 

In  promulgating  Appendix  K,  EPA  did 
not  anticipate  the  possibility  that  States 
might  simultaneously  operate  one 
sampler  on  a  once  in  six  days  basis  and 
operate  a  second  sampler  at  the  same 
site  on  a  daily  basis.  Even  today,  sites 
with  instruments  measuring  air  quality 
once  every  six  days  almost  never  have 
a  collocated  instrument  simultaneously 
taking  daily  or  continuous 
measiuements.  Therefore,  the  one-in- 
six-day  data  are  ordinarily  the  only 
basis  on  which  to  estimate  the 
likelihood  that  exceedances  would  have 


been  observed  on  the  other  five  days.  In 
such  cases,  if  the  site  does  not  meet  the 
criteria  in  section  3.1(f)  of  Appendix  K 
that  qualifies  it  to  be  exempt  from 
expected  exceedance  adjustment,  then 
EPA  would  view  the  five  lumionitored 
days  as  days  with  missing  data.  Under 
Appendix  K,  for  such  cases,  EPA  takes 
a  protective  approach  by  assuming  that 
the  likelihood  of  exceedances  for  those 
five  out  of  six  days  equals  the  likelihood 
of  exceedances  for  the  one  in  six  days 
with  actual  observations.  (See  section 
3.1(a).) 

In  the  case  of  the  East  14th  Street  site, 
the  continuous  instrument  provides 
extensive  data  with  potential  to  help 
EPA  evaluate  the  likelihood  that  the 
high  voliune  sampler  would  have 
recorded  exceedances  on  the  five  out  of 
six  days  it  was  not  sampling.  EPA 
therefore  examined  whether  the 
continuous  instrument  data  would 
reliably  indicate  whether  the  high 
volume  sampler  would  have  recorded 
an  exceedance. 

EPA  compared  24-hour  averages  from 
the  two  instruments  for  days  in  1998  to 
2000  when  both  instruments  had  valid 
data.  Then  EPA  developed  what  is 
known  as  a  "best  fit"  equation,  which 
attempts  to  describe,  as  accxuately  as 
possible,  the  relationship  between  same- 
day  readings  of  the  two  instruments.  On 
average,  the  high  volume  sampler 
reading  equaled  1.05  times  the 
continuous  instrument  reading  plus  0.2 
micrograms  per  cubic  meter  (ng/m^), 
with  a  variance  (r-)  of  0.78.  In  no  case 
did  the  high  volume  sampler  record  any 
value  more  than  27  ng/m'  higher  than 
the  continuous  instrument.  Thus,  from 
a  sampling  perspective,  readings  from 
the  two  instruments  would  be 
considered  quite  similar. 

Consequently,  EPA  concluded  that 
data  from  the  continuous  instrument  is 
reliable  for  use  in  assessing  expected 
exceedances  for  the  high  volume 
sampler.  Specifically,  given  the 
excellent  agreement  between  the 
measiuements  produced  by  the  two 
instnunents,  EPA  believes  the  days  with 
continuous  instnunent  measurements 
but  no  high  volume  sampler 
measurements  should  be  treated  as  days 
with  valid  data  indicating  high  volume 
sampler  concentrations.  That  is, 
consistent  with  the  provisions  of 
Appendix  K,  the  best  assessment  of 
expected  exceedances  under  these 
circumstances  would  be  to  consider  all 
days  with  data  from  either  instrument  as 
days  with  valid  data,  and  to  treat  as 
days  with  missing  data  only  those  days 
in  which  neither  the  high  volume 
sampler  nor  the  continuous  instrument 
wa^perating.  For  purposes  of  this 
assessment,  a  day  with  only  continuous 


instnunent  data  is  considered  by  EPA  as 
having  a  value  below  the  standard  only 
if  the  maximum  difference  in 
instrument  readings  added  to  the 
continuous  instrument  value  indicates  a 
high  volutme  sampler  value  below  the 
level  of  the  standard. 

EPA  described  its  assessment  of  the 
1999  data  in  its  notice  of  proposed 
rulemaking.  Briefly,  the  high  volume 
sampler  recorded  an  exceedance  during 
the  first  quarter.  This  first  quarter 
included  14  days  with  high  volume 
sampler  values  and  74  additional  days 
with  only  continuous  instrument 
values.  Two  days  had  no  value  from 
either  instrument  and,  under  Appendix 
K,  should  be  considered  days  with 
missing  data.  The  14  days  with  high 
volume  sampler  values  included  one 
day  with  a  measured  exceedance  and  13 
days  with  values  below  the  standard. 
For  the  74  additional  days  with  only 
continuous  instrument  values,  the 
highest  such  value  was  75  Hg/m'.  This 
continuous  instrument  value  leads  to  a 
best  estimated  peak  value  for  the  high 
volume  sampler  of  79  ng/m^  (using  the 
best  fit  equation),  and  leads  to  a  worst 
case  peak  estimate  of  102  Jig/m^ 
(applying  the  maximum  difference  in 
instrument  values).  Based  on  the 
explanation  above,  the  data  from  all  of 
these  74  days  will  be  treated  by  EPA  as 
valid  data.  In  total,  then,  for  the  high 
voliune  sampler  in  the  first  quarter  of 
1999,  one  day  had  an  exceedance,  87 
days  have  concentrations  that  are  well 
below  the  standard  of  150  fig/m^,  and 
two  days  are  lacking  data.  According  to 
Appendix  K,  the  proposed  rulemaking 
therefore  calculated  an  estimate  of 
expected  exceedances  to  be  1  -t- 
(2  *  1/88)  or  1.02.  Since  no  exceedances 
were  measiu'ed  at  the  site  in  any  other 
quarter  of  1999  or  in  1998  or  1997,  the 
total  expected  exceedances  for  1999  is 
1.02,  and  the  three-year  average  of 
expected  exceedances  is  0.3. 

A  second  unique  feature  of  the 
situation  at  the  East  14th  Street  site  is 
the  occurrence  of  a  second  exceedance 
measured  by  the  instnmient  sampling 
once  in  six  days.  In  ordinary 
circxunstances,  i.e.,  in  the  absence  of 
collocated  daily  sampling  data,  EPA 
assumes  that  the  first  measiu-ed 
exceedance  often  reflects  only  about  one 
expected  exceedance,  but  EPA  would 
generally  assume  that  a  second 
exceedance  measured  by  a  one-in-six 
day  sampler  represents  multiple 
expected  exceedances.  However,  EPA 
does  not  need  to  rely  on  such 
assumptions  at  the  East  14th  Street  site, 
since  in  this  case  EPA  has  a  wealth  of 
actual  data  with  which  to  assess  the 
likelihood  of  exceedances  at  the  site. 


EPA  therefore  estimated  expected 
exceedances  for  2000  according  to  the 
same  method  it  used  to  evaluate  the 

1999  data.  An  exceedance  was  observed 
by  the  high  volume  sampler  in  the  first 
quarter  of  2000.  The  high  voliune 
sampler  provided  values  for  15  of  the  91 
days.  The  continuous  sampler  provided 
valid  data  for  an  additional  73  days.  The 
highest  24-hoiir  average  for  these  73 
days  was  84  ^g/m^,  suggesting  a  best 
estimated  peak  high  volume  sampler 
value  of  88  ^g/m^  and  a  worst  case 
estimated  high  volume  sampler  value  of 
111  \ig/ra^.  Three  days  have  missing 
values.  These  data  indicate  that  only  1 
out  of  88  days  with  valid  data  had  an 
exceedance.  Consequently,  expected 
exceedances  for  the  quarter  are 
estimated  at  1  +  (3  *  Vas)  or  1.03.  The 
second  quarter  had  no  obswved 
exceedances.  Thus,  the  available  data 
for  2000  at  this  site  indicate  1.03 
expected  exceedances. 

Appendix  K  does  not  provide  for  us 
to  include  a  half  year's  worth  of  data 
results  in  calculating  the  three  year 
average  of  expected  exceedances.  Thus, 
consideration  of  data  for  the  first  half  of 

2000  by  necessity  involves  projecting 
likely  air  quality  in  the  second  half  of 
2000.  EPA  examined  data  at  the  East 
14th  Street  site  to  judge  the  most 
plausible  such  projection.  In  the  past, 
the  East  14th  Street  site  has  not  been 
prone  to  observe  exceedances  in  the 
second  half  of  the  year.  In  the  7  V2  year 
history  at  this  site,  all  three  days  with 
recorded  exceedances  have  been  in 
March.  Therefore,  EPA  has  good  reason 
to  anticipate  that  no  further  exceedances 
will  be  measured  at  this  site  in  2000. 
Assuming  no  further  exceedances  for 
the  remainder  of  2000  is  equivalent  to 
using  data  from  a  previous  July  to 
December  period,  for  example 
constructing  an  assessment  for  1998  to 
2000  by  using  data  frx)m  the  second  half 
of  1997  as  a  surrogate  for  projected  data 
for  the  second  half  of  2000.  This 
suggests  a  total  of  1.03  expected 
exceedances  for  2000.  This  result,  in 
combination  with  the  1.02  expected 
exceedances  for  1999  and  zero  expected 
exceedances  for  1998,  indicates  a  3-year 
average  of  0.7  expected  exceedances. 

The  above  presents  EPA's  evaluation 
of  the  frequency  with  which  the  high 
volume  sampler  at  the  East  14th  Street 
site  would  have  recorded  exceedances 
had  it  been  operating  every  day.  One 
may  do  a  similar  evaluation  for  the 
continuous  instrument  at  this  site.  This 
continuous  instrument  recorded  no 
exceedances  from  the  day  it  began 
operating  in  April  1998  to  the  present. 
This  instrument  was  not  operating  on 
March  31, 1999,  when  the  high  voliune 
sampler  recorded  an  exceedance,  but 


the  high  volume  sampler  data  for  that 
date  suggest  treating  that  day  as  a  day 
the  continuous  instrument  would  be 
expected  to  have  had  an  exceedance. 
Considering  missing  data  according  to 
Appendix  K,  this  suggests  1.02  expected 
exceedances  for  the  first  quarter  of  1999. 
While  data  are  not  available  for  a  proper 
3-year  average  of  expected  exceedances, 
the  data  that  are  available  clearly 
suggest  an  average  of  less  than  1.0 
expected  exceedances  for  this 
instnunent.  Thus,  both  instruments  at 
the  East  14th  Street  site  indicate  that 
this  site  is  attaining  the  standard. 

The  commenter  provided  no  rationale 
for  using  the  computer-generated 
statistic  he  cited  rather  than  applymg 
the  judgments  and  procedures  described 
in  the  notice  of  proposed  rulemaking, 
even  though  the  two  methods  clearly 
give  different  results.  For  reasons  given 
here  and  in  the  notice  of  proposed 
rulemaking,  EPA  believes  that  the 
evaluation  described  here  is  more 
consistent  with  applicable  PM  10 
regulations  and  reflects  more  reasoned 
judgments  about  the  air  quality  at  the 
site  in  question.  EPA  is  determining  on 
the  basis  of  this  evaluation  that  this  site, 
like  the  remainder  of  Cuyahoga  County, 
is  attaining  the  standard. 

2.  Fully  Approved  SIP 

Comment:  The  second  prerequisite  for 
redesignation  to  attainment  is  that  EPA 
has  fully  approved  the  applicable  SIP 
for  the  area.  The  commenter  states  that 
this  prerequisite  has  not  been  met 
because  EPA  has  not  fully  approved 
either  the  state's  new  source  review 
(NSR)  programs  or  the  motor  vehicle 
emission  budget  for  these  areas.  With 
respect  to  NSR,  the  commenter  states 
that  this  program  is  "not  an  optional 
program  that  the  state  and  EPA  can 
simply  waive  based  on  claims  that  it  is 
not  'needed'  for  attainment."  With 
respect  to  conformity,  the  commenter 
cites  Section  1 76(c)  of  the  Clean  Air  Act 
and  states  that  the  absence  of  a  motor 
vehicle  emissions  budget  and 
conformity  procedures  means  that  EPA 
has  not  met  all  SIP  requirements 
applicable  to  the  area. 

Response:  EPA  continues  to  believe 
that  it  has  fully  approved  the  applicable 
SIP  for  Cuyahoga  and  Jefferson 
Counties.  For  the  requirements  added  in 
the  Clean  Air  Act  Amendments  of  1990, 
in  Subpart  4  of  Part  D  of  the  Clean  Air 
Act,  EPA  approved  Ohio's  attainment 
demonstration  and  other  related  plan 
elements  on  June  12,  1996,  at  61  FR 
29662.  EPA  has  published  several 
earlier  rulemakings  approving  Ohio's 
SIP  as  meeting  the  various  requirements 
enacted  earlier. 
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With  respect  to  NSR,  EPA  believes 
that  Cuyahoga  and  Jefferson  Counties 
may  be  redesignated  to  attainment 
notwithstanding  the  laclc  of  a  fully- 
approved  NSR  program  meeting  the 
requirements  of  the  1990  Clean  Air  Act 
Amendments.  This  view  has  been  set 
forth  by  EPA  in  a  memorandum  from 
Mary  Nichols,  Assistant  Administrator 
for  Air  and  Radiation,  dated  October  14, 
1994.  entitled  "Part  D  New  Source 
Review  (part  D  NSR)  Requirements  for 
Areas  Requesting  Redesignation  to 
Attaiimient."  Also,  see  Cincinnati- 
Hamilton  redesignation  (65  FR  37879, 
June  19,  2000)  and  Grand  Rapids, 
Michigan  redesignation  (61  FR  31834- 
31837,  June  21,  1996).  This  policy  has 
also  been  applied  in  ozone 
redesignations  of  Yoimgstown- Warren, 
Columbus,  Canton,  Cleveland-Akron- 
Lorain,  Dajrton-Springfield,  Toledo, 
Preble  County,  Columbiana  County,  and 
Clinton  County,  Ohio,  as  well  as  Detroit, 
Michigan. 

EPA  believes  that  its  decision  not  to 
insist  on  a  fully  approved  NSR  program 
as  a  prerequisite  to  redesignation  is 
justifiable  as  an  exercise  of  the  Agency's 
general  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements.  See  Alabama  Power  Co.  v. 
Castle,  636  F.2d  323,  360-61  (D.C.  Cir. 
1979).  Under  Alabama  Power  Co.  v. 
Costle,  EPA  has  the  authority  to 
establish  de  minimis  exceptions  to 
statutory  requirements  where  the 
application  of  the  statutory 
requirements  would  be  of  trivial  or  no 
value  environmentally.  In  this  context, 
the  issue  presented  is  whether  EPA  has 
the  authority  to  establish  an  exception 
to  the  requirements  of  section 
107(d)(3)(E)  that  EPA  must  fully 
approve  a  SIP  meeting  all  of  the 
requirements  applicable  to  an  area 
under  section  110  and  part  D  of  title  I 
of  the  Clean  Air  Act  before 
redesignating  the  area.  Plainly,  the  NSR 
provisions  of  section  110  and  part  D  are 
requirements  that  were  applicable  to 
Cuyahoga  and  Jefferson  Coimties  at  the 
time  of  the  submission  of  the  request  for 
redesignation.  Thus,  on  its  face,  section 
107(d)(3)(E)  would  seem  to  require  that 
the  State  submit  and  EPA  fully  approve 
a  part  D  NSR  program  meeting  the 
requirements  of  the  Clean  Air  Act  before 
an  area  could  be  redesignated  to 
attainment.  Under  EPA's  de  minimis 
authority,  however,  the  agency  may 
establish  an  exception  to  an  otherwise 
plain  statutory  requirement  if  its 
fulfillment  would  be  of  little  or  no 
environmental  value.  Therefore,  it  is 
necessary  to  determine  what  would  be 
achieved  by  insisting  that  there  be  a 
fully-approved  part  D  NSR  program  in 


place  prior  to  the  redesignation  of 
Cuyahoga  and  Jefferson  Counties. 

EPA  believes  that  requiring  the 
adoption  and  full  approval  of  a  part  D 
NSR  program  prior  to  redesignation 
would  not  be  of  significant 
envirorunental  value  in  this  case.  When 
an  area  is  redesignated  to  attainment,  a 
new  source  must  satisfy  prevention  of 
significant  deterioration  (PSD) 
requirements  rather  than  nonattainment 
new  source  review.  PSD  requires  that 
new  sources  demonstrate  that  their 
construction  will  not  increase  ambient 
concentrations  significantly  and  will  not 
result  in  concentrations  above  the  air 
quality  standard.  This  may  be  compared 
to  requirements  vmder  nonattainment 
area  new  source  review  for  new  sources 
to  secure  emission  reductions  to  offset 
their  new  emissions.  EPA  beUeves  that 
there  would  be  trivial  if  any 
environmental  value  of  applying 
nonattainment  new  source  requirements 
in  Cuyahoga  and  Jefferson  Counties 
rather  than  PSD  requirements. 

The  other  purpose  that  requiring  the 
full  approval  of  a  part  D  NSR  program 
might  serve  is  to  ensure  that  NSR  would 
become  a  contingency  provision  in  the 
maintenance  plan  required  for  these 
areas  by  section  107(d){3)(E)(iv)  and 
175A(d).  These  provisions  require  that 
for  an  area  to  be  redesignated  to 
attaimnent,  it  must  receive  full  approval 
of  a  maintenance  plan  containing  "such 
contingency  provisions  as  the 
Administrator  deems  necessary  to 
assiire  that  the  State  will  promptly 
correct  any  violation  of  the  standard 
which  occurs  after  the  redesignation  of 
the  area  as  an  attainment  area.  Such 
provisions  shall  include  a  requirement 
that  the  State  will  implement  all 
measures  with  respect  to  the  control  of 
the  air  pollutant  concerned  which  were 
contained  in  the  SIP  for  the  area  before 
redesignation  of  the  area  as  an 
attainment  area."  Based  on  this 
language,  it  is  appeu-ent  that  whether  an 
approved  NSR  program  must  be 
included  as  a  contingency  provision 
depends  on  whether  it  is  a  "measure" 
for  the  control  of  the  pertinent  air 
pollutants. 

The  term  "measure"  is  not  defined  in 
section  1 75 A(d)  and  Congress  utilized 
that  term  differently  in  different 
provisions  of  the  Clean  Air  Act  with 
respect  to  the  PSD  and  NSR  permitting 
programs.  For  example,  in  section 
110(a)(2)(A),  Congress  requires  that  SIPs 
include  "enforceable  emission 
limitations  and  other  control  measures, 
means,  or  techniques  *  *  *  as  may  be 
necessary  or  appropriate  to  meet  the 
applicable  requirements  of  the  Act."  In 
section  110(a)(2)(C),  Congress  requires 
that  SIPs  include  "a  program  to  provide 


for  the  enforcement  of  the  measures 
described  in  subparagraph  (A),  and 
regulation  of  the  modification  and 
construction  of  any  stationary  source 
within  the  areas  covered  by  the  plan  as 
necessary  to  assure  that  NAAQS  are 
achieved,  including  a  permit  program  as 
required  in  parts  C  and  D."  If  the  term 
"measures"  as  used  in  section  110 
(a)(2)(A)  and  (C)  had  been  intended  to 
include  PSD  and  NSR  there  would  have 
been  no  point  to  requiring  that  SIPs 
include  both  measures  and 
preconstruction  review  under  parts  C 
and  D  (PSD  or  NSR).  Unless  "measures" 
referred  to  something  other  than 
preconstruction  review  under  parts  C 
and  D,  the  reference  to  preconstruction 
review  programs  in  section  110(a)(2)(C) 
would  be  rendered  mere  surplusage. 
Thus,  in  section  110(a)(2)  (A)  and  (C),  it 
is  apparent  that  Congress  distinguished 
"measures"  from  preconstruction 
review.  On  the  other  hand,  in  other 
provisions  of  the  Clean  Air  Act,  such  as 
section  161,  Congress  appeared  to 
include  PSD  within  the  scope  of  the 
term  "measures." 

EPA  believes  that  the  fact  that 
Congress  used  the  undefined  term 
"measure"  differently  in  different 
sections  of  the  Clean  Air  Act  is  germane. 
This  indicates  that  the  term  is 
susceptible  to  more  than  one 
interpretation  and  that  EPA  has  the 
discretion  to  interpret  it  in  a  reasonable 
manner  in  the  context  of  section  175  A. 
Inasmuch  as  Congress  itself  has  used  the 
term  in  a  manner  that  excluded  PSD  and 
NSR  from  its  scope,  EPA  believes  it  is 
reasonable  to  interpret  "measiu-e,"  as 
used  in  section  175A(d),  not  to  include 
NSR.  That  this  is  a  reasonable 
interpretation  is  further  supported  by 
the  fact  that  PSD,  a  program  that  is  the 
corollary  of  part  D  NSR  for  attainment 
areas,  goes  into  effect  in  lieu  of  part  D 
NSR  when  an  area  is^edesignated  to 
attainment.  This  distinguishes  NSR 
from  other  required  programs  under  the 
Clean  Air  Act,  such  as  inspection  and 
maintenance  programs,  which  have  no 
corollary  for  attainment  areas. 
Moreover,  EPA  believes  that  those  other 
required  programs  are  clearly  within  the 
scope  of  the  term  "measure," 

EPA  is  not  suggesting  that  NSR  and 
PSD  are  equivalent,  but  merely  that  they 
are  the  same  type  of  program.  The  PSD 
program  is  a  requirement  in  attainment 
areas  and  is  designed  to  allow  new 
source  permitting,  yet  contains  adequate 
provisions  to  protect  the  NAAQS.  If  any 
information,  including  preconstruction 
monitoring,  indicates  that  an  area  is  not 
continuing  to  meet  the  NAAQS  after 
redesignation  to  attainment,  the 
requirements  of  40  CFR  part  51, 
appendix  S  (Interpretive  Offset  Rule)  or 


a  40  CFR  51.165(b)  program  would 
apply. 

With  respect  to  conformity,  the 
requirements  cited  by  the  commenter  do 
not  apply  to  PMm  in  these  areas.  As 
stated  in  EPA's  conformity  regulations, 
at  40  CFR  93.102(b),  the  conformity 
requirements  apply  in  "nonattainment 
and  maintenance  areas  for 
transportation-related  criteria 
pollutants"  [emphasis  added}.  Within 
that  section  of  the  conformity 
regulations,  40  CFR  93.102(b)(2)(iii) 
specifies  that  conformity  requirements 
apply  "in  PMio  areas  [only]  if  the  EPA 
Regional  Administrator  or  the  director 
of  the  State  air  agency  has  made  a 
finding  that  transportation-related 
precursor  emissions  within  the 
nonattainment  area  are  a  significant 
contributor  to  the  PMio  nonattainment 
problem  and  has  so  notified  the  MPO 
and  DOT,  or  if  the  applicable 
implementation  plan  (or 
implementation  plan  submission 
established  a  budget  for  such  emissions 
as  part  of  the  reasonable  further 
progress,  attainment  or  maintenance 
strategy." 

Transportation-related  emissions  do 
not  contribute  significantly  to  PMio 
concentrations  in  Cuyahoga  and 
Jefferson  Counties.  Stationary  sources 
are  the  predominant  contributors  to 
high  concentrations  in  these  areas.  The 
attainment  demonstration  that  EPA 
approved  for  these  areas  on  June  12, 
1996,  at  61  FR  29662,  documents  this 
finding,  and  documents  that  mobile 
sources  contribute  only  a  few 
micrograms  per  cubic  meter  to  airborne 
concentrations,  i.e.  only  a  few  percent  of 
the  air  quality  standards,  EPA  and  the 
Ohio  Environmental  Protection  Agency 
agreed  during  the  1994  conformity 
consultation  process  that  transportation 
sources  are  insignificant  contributors  to 
the  nonattainment  problem  in  Cuyahoga 
County  and  the  Steubenville  area.  As 
appropriate,  the  SIP  does  not  establish 
a  budget  for  these  emissions.  EPA 
approved  conformity  rules  for  Ohio  on 
May  16,  1996  (61  FTl  24702)  and  May 
30,  2000  (65  FR  34395),  In  accordance 
with  applicable  EPA  regulations, 
conformity  requirements  under  the 
state's  rules  do  not  apply  to  PMio  in 
Cuyahoga  or  Jefferson  Counties,  Rules 
establishing  such  requirements  and 
approval  of  an  emissions  budget  are  not 
prerequisites  for  full  SIP  approval  or 
redesignation. 

Furthermore,  EPA  believes  it  is 
reasonable  to  interpret  the  conformity 
requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request  under  section  107(d).  The 
rationale  for  this  interpretation  has  been 
set  forth  in  a  number  of  notices 


redesignating  areas  to  attainment  for 
ozone.  See,  for  example,  the  Cincinnati- 
Hamilton  redesignation  at  65  FR  37879 
(June  19,  2000),  the  Grand  Rapids 
redesignation  at  61  FR  31835-31836 
(June  21,  1996),  and  the  Cleveland- 
Akron-Lorain  redesignation  at  61  FR 
20458  (May  7,  1996). 

3.  Permanent  and  Enforceable 
Reductions 

Comment:  The  commenter  believes 
that  Section  107(d)(3){E)(iii)  requires 
that  EPA  or  the  State  conduct  modeling 
to  demonstrate  that  air  quality 
improvements  are  attributable  to 
permanent  and  enforceable  emission 
reductions  rather  than  weather  patterns, 
reduction  in  production,  or  other 
factors. 

Response:  When  Ohio  developed  its 
attainment  plan,  it  began  by  modeling 
existing  emissions,  to  identify  where 
existing  air  quaUty  was  problematic. 
This  modeling  identified  problems 
consistent  with  the  nonattainment 
problems  identified  at  that  time  by 
monitoring.  Ohio  then  conducted 
numerous  model  runs  to  assess 
alternative  control  strategies.  The  final 
modeling  analysis  demonstrated  that  the 
permanent  and  enforceable  emission 
reductions  which  were  added  as 
requirements  in  the  attainment  plan 
regulations  were  sufficient  to  bring  PMm 
concentrations  down  to  attainment 
levels.  Since  this  modeling  reflected 
emissions  at  allowable  levels  assimiing 
full  capacity  plant  operations, 
attainment  is  not  dependent  on  reduced 
production  or  other  transient  factors. 
While  EPA  does  not  concede  that 
modeling  must  be  done  to  demonstrate 
that  air  quality  improvements  are  due  to 
permanent  and  enforceable  reductions, 
in  this  case  the  type  of  modeling 
requested  by  the  commenter  was  in  fact 
done.  This  modeling  demonstrated  that 
the  air  quality  improvement  is  due  to 
permanent  emd  enforceable  reductions. 

4.  Maintenance 

Due  to  the  length  and  variety  of 
comments  on  Ohio's  maintenance  plan, 
these  comments  are  addressed  in  three 
parts. 

Comment:  The  commenter  states  that 
Ohio  has  failed  to  submit  a  SIP  revision 
that  provides  for  maintenance.  The 
commenter  observes  that  Ohio  "has 
merely  submitted  a  letter  asserting  that 
the  standard  will  be  maintained.  There 
is  no  SIP  revision  comprising  the 
maintenance  plan,  and  no  commitment 
to  implement  or  continue  control 
strategies  necessary  for  maintenance." 
The  commenter  further  believes  that 
"neither  the  state  nor  EPA  has 
demonstrated  that  the  standard  will  in 


faci  be  maintained  for  [the  necessary] 
ten  years". 

The  commenter  acknowledges  that 
"EPA  presumes  "  that  declining 
population,  cleaner  new  vehicles,  and 
recent  regulations  on  coke  oven 
emissions  will  maintain  the  standards 
by  keeping  emissions  at  or  below  levels 
found  in  the  SIP  to  assure  attainment. 
However,  the  commenter  states  that 
Cuyahoga  County  "violated  the  [air 
quality  standards]  in  1995.  again  in 
1999,  and  again  in  2000,"  demonstrating 
that  "holding  emissions  to  those 
assimied  in  Uie  attainment  plan  most 
certainly  does  not  assure  attainment." 
The  commenter  believes  that  the  above 
"indicators"  have  not  been  shown  to  be 
good  indicators  of  regional  emissions, 
and  observes  that  "other  factors — e.g., 
increased  production,  construction  of 
new  pollution  sources,  increased  per 
capita  vehicle  ownership — [may]  cause 
emissions  to  rise."  The  commenter  cites 
EPA  rules  as  requiring  modeling  to 
demonstrate  maintenance,  "rather  than 
the  intuitive  approach  proposed  here." 
and  states  that  without  "such  a 
modeling  demonstration,  [EPA]  cannot 
approve  maintenance  demonstrations 
for  these  areas." 

Response:  A  maintenance  plan  must 
provide  sufficient  assurances  that 
attainment  of  the  air  quality  standard 
will  continue  for  at  least  10  years  after 
the  area  is  redesignated  to  attainment.  A 
maintenance  plan  is  not  required  to  add 
to  the  set  of  enforceable  emission 
limitations  in  the  SIP,  If  the  State  can 
show  that  the  air  quality  standard  will 
be  maintained  without  any  additional 
measures  beyond  those  that  are  already 
part  of  the  SIP,  then  the  maintenance 
plan  need  not  add  any  additional 
measures.  Also,  if  the  maintenance  plan 
relies  in  part  on  a  previously  submitted 
attainment  demonstration,  then  the 
State  need  not  resubmit  that  attainment 
demonstration, 

Ohio's  maintenance  plan  is  in  fact 
based  on  its  previously  submitted 
attainment  demonstration,  which  EPA 
approved  on  June  12, 1996,  at  61  FR 
29662.  This  analysis  assesses  the  sum  of 
the  impacts  of  significant  industrial 
sources  at  their  maximum  allowable 
emissions  plus  other,  background 
sources  at  actual  emission  levels.  Ohio 
demonstrated  that  the  sum  of  these 
impacts  is  concentrations  below  the 
standard. 

Emissions  from  the  significant  sources 
will  be  maintained  at  or  below 
maximum  allowable  levels.  Therefore, 
Ohio  can  demonstrate  maintenance 
simply  by  demonstrating  that 
background  impacts  will  remain  at  or 
below  current  levels. 
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Maintenance  planning  for  PMio 
differs  from  maintenance  planning  for 
ozone  in  this  respect.  Attainment  plans 
for  PMiu  for  areas  like  Cuyahoga  and 
Jefferson  Counties  must  demonstrate 
that  attainment  will  occur  even  if 
sources  emit  their  maximum  allowable 
amount.  As  a  result,  attainment  and 
maintenance  do  not  depend  on 
maintaining  preexisting  levels  of 
production  by  facilities  in  the  area. 
Since  the  modeled  industrial  sources  in 
the  area  are  the  principal  contributors  to 
high  PMio  levels  in  these  counties,  the 
maintenance  plan  will  consist 
principally  of  the  limits  on  these 
industrial  soiu-ces  provided  in  the 
attairmient  plan.  The  only  remaining 
question  pertains  to  future  background 
concentrations.  If  the  State  can 
demonstrate  that  background 
concentrations  will  decline  over  the 
next  ten  years,  then  the  maintenance 
demonstration  will  consist  of  that 
demonstration  in  conjunction  with  the 
previously  approved  attaiiunent 
demonstration,  and  the  maintenance 
plan's  control  measures  will  consist  of 
the  control  measures  in  the  attaiiunent 
plan. 

Ozone  maintenance  plans  are 
different  because  ozone  attaiiunent 
plans  address  actual  production  levels. 
This  means  first  that  ozone  maintenance 
plans  must  project  any  increases  or 
decreases  in  future  production.  Such 
projections  must  consider  all  significant 
source  types,  euid  cannot  be  restricted  to 
addressing  background  contributors. 
Thus,  maintenance  plans  for  PMjo  for 
areas  like  Cuyahoga  and  Jefferson 
County  are  considerably  less 
complicated  and  have  much  less 
potential  to  require  additional  controls 
than  maintenance  plans  for  ozone. 

The  commenter  expressed  concern 
that  the  "indicators"  that  Ohio  cites  are 
not  indicative  of  regional  PMio 
emissions.  In  fact,  Ohio  should  not  be 
seeking  to  indicate  trends  in  regional 
emissions.  Ohio  is  properly  relying  on 
existing  SIP  limits  to  address  the  most 
significant  regional  emissions,  and 
focusing  its  additional  trend  analyses  on 
sources  affecting  "background" 
concentrations.  Ohio  need  not  address 
increased  production  at  important 
industrial  facilities,  because  all 
increases  up  to  maximum  production 
are  already  accommodated  in  the 
attainment/maintenance  demonstration. 
Ohio  need  not  address  construction  of 
new  pollution  sources,  because  PSD 
regulations  require  any  significant  new 
source  to  demonstrate  that  its  emissions 
will  not  cause  violations  of  the 
standards.  Ohio  needs  to  address 
increased  vehicle  ownership,  but  only 


as  part  of  an  assessment  of  trends  in 
background  concentrations. 

Despite  the  relative  insignificance  of 
motor  vehicle  emissions,  EPA  has 
examined  detailed  assessments 
pertinent  to  motor  vehicle  emissions  in 
Cuyahoga  County.  Ohio  submitted 
extensive  detail  on  current  and 
projected  traffic  volumes  in  the 
Cleveland  area  as  part  of  its 
maintenance  plan  for  this  area  for 
ozone.  Between  1996  and  2010,  traffic 
volumes  are  projected  to  increase  by 
less  than  one  percent  per  year.  Most  of 
this  growth  is  occurring  in  the  outer 
counties  of  the  area;  Cuyahoga  Coimty 
traffic  is  projected  to  grow  by  less  than 
Vs  percent  per  year.  Meanwhile, 
emissions  per  vehicle  are  declining  as  a 
result  of  previous  regulations  plus  the 
tighter  fuel  and  emission  standards  of 
the  Tier  2  rules  discussed  below. 
Between  now  and  2010,  emissions  per 
vehicle  are  expected  to  decline  an 
average  of  2.5  percent  per  year,  not 
including  the  significant  emission 
reductions  that  will  result  from  the  Tier 
2  rules.  The  net  projected  effect  is  a 
significant  decline  in  motor  vehicle 
emissions  in  Cuyahoga  County  over  the 
next  ten  years.  Similar  information 
indicates  a  less  than  one  percent  traffic 
growth  rate  in  the  Steubenville  area  as 
well,  so  this  area  too  will  likely  witness 
declining  motor  vehicle  emissions. 

EPA  believes  that  Ohio  has  addressed 
important  elements  of  the  background 
concentrations.  EPA  believes  that  the 
net  reduction  in  motor  vehicle 
emissions  plus  the  reduction  in  other 
emissions  associated  with  population 
will  yield  a  net  decline  in  background 
concentrations.  According  to  the 
attainment  demonstration  that  EPA  has 
approved,  these  background 
concentrations  in  combination  with 
maximum  allowable  impacts  from 
significant  sources  add  up  to 
concentrations  below  the  standard. 
Consequently,  EPA  believes  that  Ohio's 
maintenance  plan  provides  for 
maintenance  of  the  PMio  standards. 

Ohio  does  not  explicitly  address 
whether  maintenance  is  assured  for  10 
years.  However,  Ohio's  approved 
attainment  demonstration  shows  that 
the  standard  will  be  maintained, 
principally  due  to  permanent  emission 
limits  on  significant  sources,  so  long  as 
background  emissions  remain  at  or 
below  current  levels.  Ohio  provided 
evidence  that  background  emissions 
will  remain  at  or  below  current  levels 
throughout  the  next  10  years. 
Consequently,  EPA  is  satisfied  that  Ohio 
has  assiired  maintenance  for  the 
requisite  10  years. 

Comment:  The  commenter  cites 
results  of  an  EPA  analysis  conducted  in 


conjunction  with  adoption  of  Tier  2 
motor  vehicle  emission  standards, 
discussed  in  the  Federal  Register  of 
February  10,  2000  (65  PR  6698  and 
6719).  The  commenter  states  that  "EPA 
identified  Cuyahoga  County  as  an  area 
with  a  'significant  risk  of  failing  to 
attain  and  maintain  the  PMIO  (air 
quality  standards]  without  further 
reductions  in  emissions.'"  The 
commenter  acknowledges  future 
reductions  from  the  Tier  2  standards  but 
states  that  "EPA  has  not  shown  that 
these  reductions  will  be  sufficient  or 
will  occur  soon  enough  to  prevent 
NAAQS  violations"  throughout  the  next 
10  years. 

Response:  In  preparation  for  adopting 
its  Tier  2  motor  vehicle  emission 
standards,  EPA  attempted  a  national 
analysis  of  prospective  attainment  with 
and  without  these  standards.  EPA 
identified  eight  areas  as  areas  of  "high 
risk  of  failing  to  attain  or  maintain  the 
PMio  NAAQS".  These  areas  had 
monitored  violations  in  1996  to  1998 
and  were  projected  to  have  continued 
violations  in  2030  without  the  Tier  2 
standards.  These  areas  were  all  in 
California  or  neighboring  States.  EPA 
then  identified  five  additional  counties, 
including  Cuyahoga  County,  as  having  a 
risk  of  future  violations  of  the  PMio 
NAAQS.  These  counties  were  defined  as 
attaining  the  NAAQS  based  on  1996  to 
1998  data  but  projected  to  violate  the 
standards  in  2030  in  the  absence  of  Tier 
2  regulations.  The  rulemaking  cited  by 
the  commenter  states,  "There  is  a 
substantial  risk  that  at  least  some  of 
(these  latter  five  counties]  would  fail  to 
maintain  without  further  emission 
reductions.  The  emission  reductions 
from  the  Tier  2/Gasoline  Sulfur  program 
will  help  to  keep  them  in  40 
attainment."  EPA  in  fact  adopted  the 
Tier  2  regulations,  so  projections  of 
possible  future  nonattainment  without 
these  regulations  are  irrelevant. 
Contrary  to  the  commenter's  statements, 
EPA's  analysis  for  the  relevant  scenario 
(with  Tier  2  standards)  shows  continued 
maintenance.  In  addition,  a  projection 
that  vehicle  emissions  without  Tier  2 
standards  could  reach  levels  sufficient 
to  help  cause  violations  by  2030  does 
not  necessarily  mean  that  violations 
would  occur  by  2010,  the  timeframe  that 
is  germane  here.  In  any  case,  the  Tier  2 
rulemaking  notes  that  "(a]fter  reviewing 
public  comments  on  our  presentation  of 
these  modeling  results,  (EPA]  concluded 
that  (its  analysis  is]  suitable  for 
estimating  PM  concentration  reductions 
for  economic  benefits  estimation,  [but]  it 
is  not  a  tool  we  can  use  with  high 
confidence  for  predicting  that 
individual  areas  that  are  now  in 


attainment  will  become  nonattainment 
in  the  future."  Thus  the  most  relevant 
analysis  is  Ohio's  attainment  modeling 
and  maintenance  plan  information, 
which  considers  local  data  on  the 
significance  of  motor  vehicle  emissions 
and  on  the  population  (and  thus  the 
number  of  drivers).  This  information, 
like  the  Tier  2  analysis,  supports  EPA's 
conclusion  that  Cuyahoga  County  will 
maintain  the  PMio  NAAQS  over  the 
next  ten  years. 

Comment:  The  commenter  objects 
that  what  EPA  calls  a  maintenance  plan 
"lacks  enforcement  programs  and 
commitments  of  resources"  as  well  as 
'legal  authority."  In  addition,  the 
commenter  states  that  PMio  motor 
vehicle  emissions  budget  is  "required 
not  only  for  purposes  of  the  attainment 
plan,  but  also  for  a  maintenance  plan  as 
well."  Finally,  the  commenter  states 
that  "the  state  lacks  adequate 
contingency  plans  for  maintenance" 
pursuant  to  Section  175A(d).  The 
commenter  acknowledges  that  Ohio  has 
contingency  measures  "designed  to 
produce  limited  annual  progress  toward 
attainment  in  the  event  of  a  shortfall," 
but  the  commenter  believes  that  these 
measures  fail  to  meet  a  different 
requirement  applicable  to  maintenance 
plans  "to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
standard." 

Response:  The  requirements  under 
Section  110(a)(2)(E)  that  the  commenter 
cites  were  addressed  in  general  by  Ohio 
in  its  initial  SIP,  submitted  on  January 
31, 1972,  and  ultimately  approved  on 
April  15,  1974  (39  FR  13539).  EPA's 
conclusion  in  that  rulemaking  remains 
valid,  that  Ohio's  enforcement  program, 
commitment  of  resources,  and  legal 
authority  are  adequate  and  assure  that 
measures  in  the  SIP  (including 
maintenance  plan  measures)  will  be 
implemented.  See  Calcagni 
Memorandum  cited  above  and 
Southwestern  Pennsylvania  Growth 
Alliance  v.  Browner,  144  F.3d  984  (6th 
Cir.  1998).  See  also  discussion  in 
Cincinnati-Hamilton  redesignation 
notice  at  65  FR  37882.  If  EPA  were  to 
find  that  SIP  measures  were  not  being 
implemented,  for  lack  of  the  above  or 
for  any  other  reason,  the  process  leading 
to  sanctions  under  Section  179(a)(4) 
would  commence. 

A  response  above  clarifies  that  motor 
vehicle  emission  budgets  are  not 
required  for  PMu)  in  areas  where  motor 
vehicles  do  not  contribute  significantly 
to  PMio  nonattainment.  Thus,  neither 
the  attainment  plans  nor  the 
maintenance  plans  for  Cuyahoga  and 
Jefferson  Counties  need  to  have  a  motor 
vehicle  emissions  budget. 


The  commenter  acknowledges  that 
the  Ohio  SIP  includes  contingency 
measures.  These  measures,  approved  on 
May  6.  1996  (61  FR  20142),  are  triggered 
on  the  basis  of  air  quality  monitoring 
data  irrespective  of  attainment  status. 
That  is,  these  measures  are  valid 
maintenance  plan  contingency  measures 
because  they' take  effect  if  violations 
recur  for  any  reason  after  redesignation 
of  the  areas  to  attainment.  The  question 
of  interest  here,  then,  is  whether  these 
contingency  measvu^s  are  adequate  to 
satisfy  Section  175A(d). 

The  commenter's  quote  from  Section 
175A(d)  omits  a  key  qualifier  that 
invokes  EPA's  judgment  in  assessing 
contingency  measure  adequacy  for 
maintenance  plan  piirposes.  The  full 
sentence  in  Section  175A(d)  reads: 
"Each  plan  revision  submitted  under 
this  section  shall  contain  such 
contingency  provisions  as  the 
Administrator  deems  necessary 
(emphasis  added]  to  assure  that  the 
State  will  promptly  correct  any 
violation  of  the  standard  which  occurs 
after  the  redesignation  of  the  area  as  an 
attainment  area."  Section  175A(d)  does 
not  dictate  that  the  maintenance  plan 
contingency  measures  be  sufficient  by 
themselves  to  correct  any  violation  of 
the  standard.  Instead,  these  measures 
need  only  be  sufficient  in  EPA's 
judgment  to  help  assure  that  the  State 
will  promptly  correct  any  future 
violation. 

A  variety  of  sources  emit  PMio,  so 
nonattainment  can  occur  for  a  variety  of 
reasons.  EPA  cannot  reasonably  expect 
maintenance  plan  contingency  measiu^s 
by  themselves  to  address  all  possible 
future  violations.  Instead,  EPA  must 
judge  the  contingency  measures  in  the 
context  of  the  types  of  future  violations 
that  it  views  as  most  likely  and  in  the 
context  of  other  factors  which  help 
assure  that  the  State  will  correct  any 
future  violations. 

Additional  factors  that  help  assure 
prompt  correction  of  any  future  PMio 
violation  in  Cuyahoga  County  or  the 
Steubenville  area  include  provisions  in 
Ohio's  regulations  that  allow  the  State 
to  impose  additional  source  controls  if 
violations  occur  and  provisions  in  the 
Clean  Air  Act  Section  110(h)  (provisions 
for  SIP  Calls).  EPA  is  satisfied  that  the 
contingency  measiu«s  that  are  included 
in  Ohio's  maintenance  plan  for 
Cuyahoga  and  Jefferson  Counties,  in 
combination  with  other  factors,  assure 
that  Ohio  will  promptly  correct  any 
future  violations  in  these  areas. 

m.  What  Actions  Is  EPA  Taking,  and 
Why? 

EPA  is  redesignating  Cuyahoga  and 
Jefferson  Counties  in  Ohio  to  attainment 


for  PMio  and  is  approving  Ohio's  PMio 
maintenance  plan  for  these  counties. 
The  redesignation  action  reflects  EPA's 
judgment  of  Ohios  request,  focusing  on 
the  five  criteria  given  in  Clean  Afr  Act 
Section  107(d)(3)(E)  for  redesignations 
fi*om  nonattainment  to  attainment. 

The  first  criterion  is  that  the  areas  are 
in  fact  attaining  the  standards.  The 
standards  in  question  are  the  PMio 
standards  given  in  40  CFR  50.6, 
promulgated  in  1987.  Although  EPA 
promulgated  new  standards  for  PMio 
into  40  CFR  50.7,  these  new  standards 
have  been  vacated  by  the  District  of 
Columbia  Circuit  Court  of  Appeals,  no 
designations  have  been  promulgated  for 
these  new  standards,  and  this  rule 
addresses  only  the  older  standards. 

No  concentrations  exceeding  the 
applicable  standards  have  been 
recorded  in  Jefferson  Coimty  or  in  most 
of  Cuyahoga  County.  Exceedances 
occuired  at  two  sites  in  Cleveland.  One 
site  was  found  to  have  2  exceedances  of 
the  24-hour  standard  over  3  years, 
which  was  found  to  translate  to  0.7 
expected  exceedances  per  year.  EPA 
proposed  this  finding,  no  commenter 
challenged  this  finding,  and  EPA  now 
concludes  that  the  standard  is  being 
attained  at  this  site.  A  second  site 
observed  1  exceedance  of  the  24-hour 
standard  in  1997  to  1999,  which  was 
foimd  to  translate  to  0.3  expected 
exceedances  per  year.  A  commenter 
challenged  this  view,  noting  that  EPA's 
AIRS  database  indicates  6  expected 
exceedances  in  1999  as  well  as  6 
expected  exceedances  in  2000.  As 
discussed  above  in  response  to 
comments,  EPA  finds  that  the  more 
sophisticated  methods  of  data 
interpretation  described  in  the  proposed 
rulemaking  give  a  better  assessment  of 
expected  exceedances  at  this  site.  These 
methods  indicate  that  the  site  had 
approximately  one  expected  exceedance 
for  1999.  A  similar  assessment  of  the 
data  so  far  in  2000  also  indicate 
approximately  one  expected 
exceedance.  While  it  is  problematic  to 
average  in  data  for  only  half  of  2000, 
these  data  support  a  conclusion  that 
expected  exceedances  averaged  over  3 
years  is  less  than  1.0.  Consequently, 
EPA  finds  that  these  two  sites,  as  well 
as  the  rest  of  Cuyahoga  County,  are 
attaining  the  applicable  PMio  standards. 

As  noted  in  the  proposed  rulemaking, 
Jefferson  County  is  part  of  a  two-state 
area  that  also  includes  a  portion  of 
Brooke  Coimty,  West  Virginia. 
Satisfaction  of  the  attaiiunent  criterion 
requires  that  air  quality  throughout  this 
two-state  Steubenville  area  be  attaining 
the  standards.  The  West  Virginia 
portion  of  this  area  has  one  monitor, 
which  has  shown  no  recent 
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exceedances.  Thus,  this  criterion  is  met 
because  the  entire  Steubenville  area  is 
attaining  the  standards. 

The  second  criterion  is  that  EPA  has 
fully  approved  the  applicable 
implementation  plan  for  the  £u-eas.  The 
most  recent  approval,  including 
approval  of  Ohio's  attainment 
demonstrations,  was  published  on  Jime 
12,  1996.  at  61  FR  29662.  Other 
applicable  plan  elements  were  approved 
on  prior  occasions.  EPA  does  not 
require  full  approval  of  new  source 
review  rules  or  conformity  as  a 
prerequisite  for  redesignation,  and, 
moreover,  the  conformity  regulations  do 
not  apply  to  these  areas  for  PMio.  While 
approval  of  the  SIP  for  the  West  Virginia 
portion  of  the  Steubenville  area  was 
published  separately,  both  SIPs  have 
been  approved  on  the  basis  of  the  same, 
jointly  developed  attainment  strategy. 

The  third  criterion  is  that  the  air 
quality  improvement  be  due  to 
permanent  and  enforceable  reductions. 
EPA  finds  that  air  quality  has 
significantly  improved  as  a  result  of 
emission  reductions  that  limits  in  the 
SIP  make  permanent  and  enforceable. 

The  fourth  criterion  is  that  EPA  has 
fully  approved  a  maintenance  plan.  This 
nde  approves  Ohio's  maintenance  plan 
for  Cuyahoga  and  Jefferson  Counties. 
Ohio  held  a  public  hearing  on  its 
maintenance  plan  and  otherwise 
satisfied  the  procedural  requirements 
for  adopting  and  submitting  this  plan. 
The  most  important  part  of  this  plan  is 
the  continuation  of  SIP  emission  limits 
on  major  industrial  sources  which  have 
been  shown  by  modeling  to  assiu-e 
attainment  even  if  the  sources  operate  at 
maximum  capacity.  Additional  factors 
will  assure  that  the  remaining, 
background  concentrations  will  remain 
at  attainment  levels,  including  ongoing 
plus  forthcoming  mobile  source  control 
requirements  as  well  as  population 
declines  in  the  two  areas.  Although  a 
commenter  expressed  niunerous 
concerns  about  Ohio's  maintenance 
plans,  the  review  of  those  concerns 
discussed  in  the  previous  section  lead 
EPA  to  conclude  that  the  maintenance 
plans  fully  meet  applicable 
requirements.  With  today's  approval  of. 
Ohio's  maintenance  plans,  the  foiuth 
criterion  for  redesignation  of  the  two 
coxmties  is  satisfied. 

The  fifth  criterion  for  redesignation  is 
that  the  State  has  met  all  requirements 
under  Section  110  and  Part  D  of  the 
Clean  Air  Act  that  apply  to  the  areas. 
This  criterion  is  similar  to  the  second 
criterion,  and  EPA  finds  that  Ohio  has 
met  all  relevant  requirements. 

For  the  Steubenville  area.  EPA  is 
taking  action  today  only  on  the  Ohio 
portion  of  this  area.  This  approach  is  for 


administrative  convenience  and  in  no 
way  signifies  any  splitting  of  the  area 
into  separate  air  quality  planning  areas. 
EPA's  action  today  reflects  a  review  of 
the  air  quality  for  the  full  Steubenville 
area  as  well  as  Ohio's  fulfillment  of  its 
portion  of  an  attainment  plan  that  Ohio 
and  West  Virginia  jointly  developed. 
EPA  has  received  no  redesignation 
request  for  the  West  Virginia  portion  of 
the  Steubenville  area.  EPA  anticipates 
receiving  and  rulemaking  on  such  a 
request  in  the  near  future.  If  in  the 
future  the  standard  is  violated  in  either 
portion  of  the  area,  such  that 
redesignation  back  to  nonattainment  is 
warranted,  EPA  will  reinstate 
nonattainment  status  for  the  entire  area. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  fi'om 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks  that 
may  have  disproportionate  effects  on 
children. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 


requires  EPA  to  provide  to  the  Office  of 

Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu'e  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conununities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3{b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensvue  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  affects  the  status  of  a 
geographical  area,  does  not  impose  any 
new  requirements  on  sources,  or  allows 
a  state  to  avoid  adopting  or 
implementing  other  requirements,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  12898 

Executive  Order  12898  (59  FR  7629. 
February  16.  1994)  instructs  EPA  to 
address,  as  appropriate, 
disproportionately  high  and  adverse 
health  or  environmental  effects  on 
minority  and  low-income  populations. 
EPA  has  found  that  this  rulemaking  is 
consistent  with  Executive  Order  12898 
and  does  not  impose  any 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low-income 
populations. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  In  addition,  redesignation  of 
an  area  to  attainment  under  section 
107(d)(3)(E)  of  the  Clean  Air  Act  does 
not  impose  any  new  requirements  on 
small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  new  requlatory  requirements  on 
soiux:es.  Therefore,  because  the  Federal 
SIP  approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 


Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Refoi'm  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  foom  this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  'major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  January  10,  2001. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 


(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  and 
in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Redesignation  is  an  action  that 
affects  the  status  of  a  geographical  area 
but  does  not  impose  any  new 
requirements  on  sources.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  9,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  regulatory  requirements. 

List  of  Subfects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 
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40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  November  29,  2000. 
Elissa  Speizman, 
Acting  Regional  Administrator,  Region  5. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  KK— Ohio 

2.  Section  52.1880  is  amended  by 
removing  and  reserving  paragraph  (d) 
and  adding  paragraph  (j)  to  read  as 
follows: 

§52.1880    Control  strategy:  Particulate 
matter. 

(j)  Approval — EPA  is  approving  the 
PMlO  maintenance  plan  for  Cuyahoga 
and  Jefferson  Counties  that  Ohio 
submitted  on  May  22,  2000,  and  July  13, 
2000. 

Ohio— PM-10 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  81.336  is  amended  by 
revising  the  table  "Ohio — PM-10"  to 
read  as  follows: 

§81.336    Ohio. 


Designation 

Classifrcation 

Designated  Area 

Date 

Type 

Date 

Type 

Cuyahoga  County  

1/10/01 

Attainment. 

Jefferson  County 

The  area  tnxinded  by  Market  Street  (State  Route  43)  from  the  West  Virginia/ 

1/10/01 

Attainment. 

Ohio  border  west  to  Sunset  Blvd.  (U.S.  Route  22),  Sunset  Blvd.  west  to 

the  Steubenville  Township/Cross  Creek  Township  boundary,  tt>e  Township 

boundary  south  to  the  Steubenville  Corporation   limit,   the  corporation 

boundary  east  to  State  Route  7,  State  Route  7  South  to  the  Steubenville 

Township/Wells      Township      boundary,      the      Township      boundary 

Unclassifiable  east  to  the  West  Virginia/Ohio  border,  and  North  on  the  bor- 

der to  Market  Street 

Rest  of  State 

11/15/90 

Unclassifiable. 

***** 

[FR  Doc.  00-31329  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6560-SO-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(DA  00-2713,  MM  Docket  No.  94-29,  RM- 
8416) 

Radio  Broadcasting  Services;  Willows 
and  Dunnigans,  California 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule:  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  the 
petition  for  reconsideration  filed  by 
Marysville  Radio,  Inc.  and  Roseville 
Radio,  Inc.,  of  our  Report  and  Order,  60 
FR  55332  (October  31,  1995)  which 
substituted  Channel  288B1  for  Channel 
2  88 A  and  reallotted  Channel  288B1 
from  Willows  to  Dunnigan,  California 
and  modified  the  license  for  Station 
KIQS-FM  accordingly.  The  Commission 
determined  that  a  new  engineering 
study  can  not  be  relied  upon  and  that 
the  Report  and  Order  properly 
compared  the  existing  and  proposed 
anrangement  of  allotments  under  the 


FM  FYiorities.  With  this  action,  this 
proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  94-29,  adopted  November 
22,  2000  and  released  December  1,  2000. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Information  Center 
(Room  CY-A257),  at  its  headquarters, 
445  12th  Street,  S.W.  Washington,  D.C. 

The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc..  (202)  857-3800,  1231  20th  Street, 
N.W.  Washington,  D.C.  20036. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  00-31398  Filed  12-8-00;  8:45  am] 
BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2711,  MM  Docket  No.  99-58;  RM- 
9461  RM-9611] 

Radio  Broadcasting  Services; 
Strattanville  and  Farmington 
Township,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  West  Wind  Broadcasting, 
allots  Channel  267A  at  Strattanville, 
Pennsylvania,  as  the  community's  first 
local  aural  transmission  service  (RM- 
9461).  See  64  FR  8782,  February  23, 
1999.  At  the  request  of  Clarion  County 
Broadcasting,  Inc.,  we  also  allot  Channel 
291A  at  Farmington  Township, 
Pennsylvania,  as  the  community's  first 
local  aural  transmission  service  (RM- 
9611).  Channel  267 A  can  be  allotted  at 
Strattanville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  15.1  kilometers  (9.4  miles) 
northeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WORD-FM, 
Chaimel  268B,  Pittsburgh, 
Pennsylvania.  The  coordinates  for 


Channel  267A  at  Strattanville  are  41- 
18-36  North  Latitude  and  79-13-05 
West  Longitude.  See  Supplementary 
Information,  infra. 

DATES:  Effective  January  15,  2001.  A 
filing  window  ,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
filing  windows  for  these  chaimels  will 
be  addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-58, 
adopted  November  22,  2000,  and 
released  December  1,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piuchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 

Additionally,  Channel  291A  can  be 
allotted  to  Farmington  Township  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.1  kilometers  (9.4  miles)  to  avoid  a 
short-spacing  to  the  construction  permit 
site  of  Station  WMKX(FM),  Channel 
388B1,  Brookville,  Pennsylvania,  and 
the  licensed  and  construction  permit 
sites  of  Station  WCTL(FM),  Channel 
292A  Union  City,  Pennsylvania.  The 
coordinates  for  Channel  291 A  at 
Farmington  Township  are  41-30-54 
North  Latitude  and  79-18-13  West 
Longitude.  Since  Strattanville  is  located 
within  320  kilometers  (200)  miles  of  the 
U.S. -Canadian  border,  Canadian 
concurrence  for  the  allotment  of 
Channel  267A  at  Strattanville  has  been 
obtained.  However,  concurrence  for  the 
allotment  of  Channel  292A  at 
Farmington  Township  has  been 
requested,  but  not  yet  received. 
Therefore,  if  a  construction  permit  is 
gremted  to  Farmington  Township  prior 
to  the  receipt  of  formal  concurrence  in 
the  allotment  by  the  Canadian 
government,  the  construction  permit 
will  include  the  following  condition: 
"Operation  with  the  facilities  specified 
herein  is  subject  to  modification, 
suspension  or  termination  without  right 
to  a  hearing,  if  found  by  the 
Commission  to  be  necessary  in  order  to 
conform  to  the  USA-Canadian  FM 
Broadcast  Agreement." 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  54,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  adding  Strattanville, 
Channel  267A;  and  by  adding 
Farmington  Township,  Channel  291A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  00-31399  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1002 

[STB  Ex  Parte  No.  542  (Su»>-No.  5)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services — 
2000  Update 

agency:  Surface  Transportation  Board. 
ACTION:  Final  rules. 

SUMMARY:  The  Board  adopts  its  2000 
User  Fee  Update  and  revises  its  fee 
schedule  at  this  time  to  recover  the  cost 
associated  with  the  January  2000 
Government  salary  increases  plus 
increases  to  its  Federal  Register 
publication  costs. 

EFFECTIVE  DATE:  These  rules  are  effective 
January  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Groves,  (202)  565-1551,  or 
Anne  Quinlan,  (202)  565-1727.  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695.] 

SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  in  49  CFR  1002.3 
require  the  Board's  user  fee  schedule  to 
be  updated  annually.  The  Board's 
regulations  in  49  CFR  1002.3(a)  provide 
that  the  entire  fee  schedule  or  selected 
fees  can  be  modified  more  than  once  a 
year,  if  necessary.  The  Board's  fees  are 
revised  based  on  the  cost  study  formula 
set  forth  at  49  CFR  1002.3(d).  Also,  in 
some  previous  years,  selected  fees  were 


modified  to  reflect  new  cost  study  data 
or  changes  in  Board  or  Interstate 
Commerce  Commission  fee  policy. 

Because  Board  employees  received  a 
salary  increase  of  4.94%  in  January 
2000,  we  are  updating  our  user  fees  to 
recover  the  increased  personnel  costs. 
We  also  are  increasing  the  fees  to  take 
into  accoimt  an  approximate  increase  of 
4.2%  in  our  publication  costs.  With 
certain  exceptions,  all  fees  will  be 
updated  based  on  our  cost  formula 
contained  in  49  CFR  1002.3(d). 

The  fee  increases  involved  here  result 
only  from  the  mechaniccil  application  of 
the  update  formula  in  49  CFR  1002.3(d), 
which  was  adopted  through  notice  and 
comment  procedm«s  in  Regulations 
Governing  Fees  for  Services — 1 987 
Update,  4  I.C.C.2d  137  (1987).  In 
addition,  no  new  fees  are  being 
proposed  in  this  proceeding.  Therefore, 
we  believe  notice  and  comment  are 
imnecessary  for  this  proceeding.  See 
Regulations  Governing  Fees  for 
Services— 1990  Update,  7  I.C.C.2d  3 
(1990);  Regulations  Governing  Fees  for 
Services— 1991  Update,  8  I.C.C.2d  13 
(1991);  and  Regulations  Governing  Fees 
for  Services — 1993  Update,  9  I.C.C.2d 
855  (1993). 

We  conclude  that  the  fee  changes 
being  adopted  here  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  Board's  regulations  provide 
for  waiver  of  filing  fees  for  those  entities 
that  can  make  the  required  showing  of 
financial  hardship. 

Additional  information  is  contained 
in  the  Board's  decision.  To  obtain  a 
copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from  Da-to-Da  Office 
Solutions,  Suite  405,  Siuface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. 
Telephone:  (202)  466-5530.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  1-800-877-8339.) 

List  of  Subiects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers,  Freedom 
of  information.  User  fees. 

Decided:  Decemlier  4.  2000. 

By  the  Board,  Chainnan  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1002. 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  552(a)(4)(A)  and  553; 
31  U.S.C.  9701  and  49  U.S.C.  721(a). 

2.  Section  1002.1  is  amended  by 
revising  paragraphs  (b),  (c)  and  (e)(1) 
and  the  table  in  paragraph  (f)(6)  to  read 
as  follows: 

§1002.1     Fees  for  records  search,  review, 
copying,  certification,  and  related  services. 


(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  schedules  or 
extracts  therefrom  at  the  rate  of  $28.00 
per  hour. 

(c)  Service  involved  in  checking 
records  to  be  certified  to  determine 
authenticity,  including  clerical  work. 


etc.,  incidental  thereto,  at  the  rate  of 
$19.00  per  hour. 
***** 

(e)  *  *  * 

(1)  A  fee  of  $49.00  per  hour  for 
professional  staff  time  will  be  charged 
when  it  is  required  to  fulfill  a  request 
for  ADP  data. 
***** 

(f)*   *   * 
(6)*   *   * 


Grade 


GS-7 

GS-8 

GS-9 

GS-10 

GS-11  

GS-12 

GS-13 

GS-14 

GS-15  and  over 


Rate 


15.67 
17.36 
19.17 
21.12 
23.20 
27.81 
33.07 
39.07 
45.96 


Grade 

Rate 

GS-1  

$8.21 

GS-2 

8.94 

GS-3 

10.08 

GS-4 

11.31 

GS-5 

12.65 

GS-6 

14.11 

2.  In  §  1002.2,  paragraph  (f)  is  revised 
to  read  as  follows: 

§1002.2    Filing  fees. 


(f)  Schedule  of  filing  fees. 


Type  of  proceeding 


Part  I:  Non-Rail  Applications  or  Proceedings  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement 


(1)  An  application  for  the  pooling  or  division  of  traffic 

(2)  An  application  involving  the  purchase,  lease,  consolidation,  merger,  or  acquisition  of  control  of  a  motor  carrier  of  passengers 
under  49  U.S.C.  14303  , 

(3)  An  application  for  approval  of  a  non-rail  rate  association  agreement.  49  U.S.C.  13703 

(4)  An  application  for  approval  of  an  amendment  to  a  non-rail  rate  association  agreement: 

(i)  Significant  amendment 

(ii)  Minor  amendment  

(5)  An  application  for  temporary  authority  to  operate  a  motor  carrier  of  passengers.  49  U.S.C  14303(i) 

(6)  A  notice  of  exemption  for  transaction  within  a  motor  passenger  corporate  family  that  does  not  result  in  adverse  changes  in  serv- 
ice levels,  significant  operational  changes,  or  a  change  in  the  competitive  balance  with  motor  passenger  carriers  outside  the  cor- 
porate family 

(7H10)  [Resen/ed] 


Part  II:  Rail  Licensing  Proceedings  other  than  Abandonment  or  Discontinuance  Proceedings 


(11)(i)  An  application  for  a  certificate  authorizing  the  extension,  acquisition,  or  operation  of  lines  of  railroad.  49  U.S.C.  10901 

(ii)  Notice  of  exemption  under  49  CFR  1150.31-1150.35  

(iii)  Petition  for  exemption  under  49  U.S.C.  10502  

(12)  (i)  An  application  involving  the  construction  of  a  rail  fine  

(ii)  A  notice  of  exemption  involving  construction  of  a  rail  lir>e  under  49  CFR  1150.36  

(iii)  A  petition  for  exemption  under  49  U.S.C.  10502  involving  construction  of  a  rail  line 

(13)  A  Feeder  Line  Development  Program  application  filed  under  49  U.S.C.  10907(b)(1)(A)(i)  or  10907(b)(1)(A)(ii)  

(14)  (i)  An  application  of  a  class  II  or  class  III  carrier  to  acquire  on  extended  or  additional  rail  line  under  49  U.S.C.  10902  

(ii)  Notice  of  exemption  under  49  CFR  1150.41-1150.45  

(iii)  Petition  for  exemption  under  49  U.S.C.  10502  relating  to  an  exemption  from  the  provisions  of  49  U.S.C.  10902  

(15)  A  notice  of  a  modified  certificate  of  public  convenience  and  necessity  under  49  CFR  1150.21-1150.24  

(16)-(20)  [Reserved] 


Part  III:  Rail  Abandonment  or  Discontinuance  of  Transportation  Services  Proceedings 


(21)  (i)  An  application  for  authority  to  abandon  all  or  a  portion  of  a  line  of  railroad  or  discontinue  operation  thereof  filed  by  a  railroad 
(except  applications  filed  by  Consolidated  Rail  Corporation  pursuant  to  the  Northeast  Rail  Service  Act  [Subtitle  E  of  Title  XI  of  Pub. 
L.  97-35],  bankrupt  railroads,  or  exempt  abandonments)  

(ii)  Notice  of  an  exempt  atjandonment  or  discontinuance  under  49  CFR  1152.50 

(iii)  A  petition  for  exemption  under  49  U.S.C.  10502  

(22)  An  application  for  authority  to  abandon  all  or  a  portion  of  a  line  of  a  railroad  or  operation  thereof  filed  by  Consolidated  Rail  Cor- 
poration pursuant  to  Northeast  Rail  Service  Act  

(23)  Abandonments  filed  by  bankrupt  railroads 

(24)  A  request  for  waiver  of  filing  requirements  for  abandonment  application  proceedings  

(25)  An  offer  of  financial  assistance  under  49  U.S.C.  10904  relating  to  the  purchase  of  or  subsidy  for  a  rail  line  proposed  for  at>an- 
donment 

(26)  A  request  to  set  terms  arKl  conditions  for  the  sale  of  or  subsidy  for  a  rail  line  proposed  to  be  at>andoned  

(27)  A  request  for  a  trail  use  condition  in  an  abandonment  proceeding  under  16  U.S.C. 1247(d)  

(28)-(35)  [Reserved] 


Part  iV:  Rail  Applications  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement 


(36)  An  application  for  use  of  terminal  facilities  or  other  applk»tk)ns  under  49  U.S.C.  11102 

(37)  An  application  for  the  pooling  or  division  of  traffk:.  49  U.S.C.  11322  


Fee 


$2,900 

1,400 
18,300 

3.100. 

70. 
300 


1,100 


4,800 
1,200 
8,300 

49,300 
1,200 

49,300 
2,600 
4,100 
1,200 
4,400 
1.100 


14,600 
2,500 
4,200 

300 
1,200 
1,200 

1,000 

14,900 

150 


12,500 
6.800 
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Type  of  proceeding 

(38)  An  application  for  two  or  more  carriers  to  consolidate  or  merge  their  properties  or  franchises  (or  a  part  thereof)  into  one  cor- 
poration for  ownership,  management,  and  operation  of  the  properties  previously  in  separate  ownership.  49  U.S.C.  11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  !.!!!!!!!!!"' 

(iii)  Minor  transaction  „ , 

{fv)  Notice  of  an  exempt  transaction  under  49  CFR  118.02(d)  !....!!.!!!!!!!!!""!!!!.!!!!!!!!" 

(v)  Responsive  application  !""!"!."!!!""!! 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502  """"' 

(39)  An  application  of  a  non-carrier  to  acquire  control  of  two  or  niore  carriers  through  ownership  of  stock  or  otherwise  49  U  S  C 
11324: 

(i)  Major  transaction 

(ii)  Significant  transaction !.!"!!!!!!!!!!!!!!!!!!!!"!!! 

(iii)  Minor  transaction  

(\v)  A  notice  of  an  exempt  transaction  under  49  CFR  118.02(d)  „ 

(v)  Responsive  application  ' 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 '.''"'"''"'". 

(40)  An  application  to  acquire  trackage  rights  over,  joint  ownership  in,  or  joint  use  of  any  railroad  lines  owned  and  operated  by  any 
other  earner  and  terminals  incidental  thereto.  49  U.S.C.  11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  

(iii)  Minor  transaction  

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  118.02(d) 

(v)  Responsive  application  ^. ^ 

(vi)  Petition  for  exemption  under  49  U.S.C.  10502  '.""""""" 

(41)  An  application  of  a  earner  or  carriers  to  purchase,  lease,  or  contract  to  operate  the  properties  of  another,  or  to  acquire  control  of 
another  by  purchase  of  stock  or  othenwise.  49  U.S.C.  11324: 

(i)  Major  transaction 

(ii)  Significant  transaction  

(iii)  Minor  transaction 

(iv)  Notice  of  an  exempt  transaction  under  49  CFR  118.02(d) 

(v)  Responsive  application  

(vi)  Petition  for  exemption  under  49  U.S.C.  10502 

(42)  Notice  of  a  joint  project  involving  relocation  of  a  rail  line  under  49  CFR  1180.2(d)(5) 

(43)  An  application  for  approval  of  a  rail  rate  association  agreement.  49  U.S.C.  10706 

(44)  An  application  for  approval  of  an  amendment  to  a  rail  rate  association  agreement.  49  U.S.C.  10706 

(i)  Significant  amendment 

(ii)  Minor  amendment  

(45)  An  application  for  authority  to  hold  a  position  as  officer  or  director  under  49  U.S.C.  11328 

(46)  A  petition  for  exemption  under  49  U.S.C.  10502  (other  than  a  njlemaking)  filed  by  rail  carrier  not  othen«vise  covered  

(47)  National  Railroad  Passenger  Corporation  (Amtrak)  conveyance  proceeding  under  45  U.S.C.  562  

(48)  National  Railroad  Passenger  Corporation  (Amtrak)  compensation  proceeding  under  Section  402(a)  of  the  Rail  Passenger  Sen- 
see  Act •. 

(49H55)  [Reserved] 

Part  V:  Formal  Proceedings 

(56)  A  formal  complaint  alleging  unlawful  rates  or  practices  of  carriers: 

(i)  A  formal  complaint  filed  under  the  coal  rate  guidelines  (Stand-Alone  Cost  Methodology)  alleging  unlawful  rates  and/or  prac- 
tices of  rail  carriers  under  49  U.S.C.  10704(c)(1)  

(ii)  All  other  fonnal  complaints  (except  competitive  access  complaints  

(iii)  Competitive  aeeess  eomplaints  

(57)  A  eomplainl  seeking  or  a  petition  requesting  institution  of  an  investigation  seeking  the  prescription  or  division  of  joint  rates  or 
charges  49  U.S.C.  10705 

(58)  A  petition  for  declaratory  order: 

(1)  A  petition  for  declaratory  order  involving  a  dispute  over  an  existing  rate  or  practice  which  is  comparable  to  a  complaint  pro- 
ceeding   

(ii)  All  other  petitions  for  declaratory  order 

(59)  An  application  for  shipper  antitrust  immunity.  49  U.S.C.  10706(a)(5)(A) 

(60)  Labor  arbitration  proceedings , 

(61)  Appeals  to  a  Surface  Transportation  Board  decision  and  petitions  to  revoke  an  exemption  pursuant  to  49  U.S.C.  10502(d) 

(62)  Motor  carrier  undercharge  proceedings 

(63)-(75)  [Reserved] 

Part  VI:  informal  Proceedings 

(76)  An  application  for  authority  to  establish  released  value  rates  or  ratings  for  motor  earners  and  freight  forwarders  of  household 
goods  under  49  U.S.C.  14706  , 

(77)  An  application  for  special  permission  for  short  notice  or  the  waiver  of  other  tariff  publishing  requirements  _ 

(78)  (1)  The  filing  of  tariffs,  Including  supplements,  or  contract  summaries  (per  page,  $16  minimum  charge) 

(ii)  Tariffs  transmitted  by  fax  (per  page) 

(79)  Special  docket  applications  from  rail  and  water  carriers: 

(I)  Applications  involving  325,000  or  less 

(ii)  Applications  Involving  over  $25,000 

(80)  Infomnal  complaint  about  rail  rate  applications  


Fee 


$986,300 
197.200 
5.300 
1.100 
5.300 
6,200 


966,300 

197,200 

5,300 

950 

5.300 

6.200 


986.300 

197.200 

5,300 

850 

5,300 

6,200 


986,300 
197,200 
5.300 
1,000 
5,300 
4,400 
1,600 
46,100 

8,600. 

70 

500 

5,300 

150 

150 


55.000 

5.400 

150 

5.800 


1.000. 

1.400 

4.700 

150 

150 

150 


800 

80 

1 

1 

50 
100 
400 
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Type  of  proceeding 

(81)  Tariff  reconciliation  petitions  from  motor  common  carriers: 

(i)  Petitions  involving  $25,000  or  less  — 

(ii)  Petitions  involving  over  $25,000  

(82)  Request  for  a  detenmination  of  tfie  applicabilrty  or  reasonableness  of  motor  carrier  rates  under  49  U.S.C.  13710(a)(2)  smd  (3)  .... 

(83)  Filing  of  documents  for  recordation.  49  U.S.C.  11301  and  49  CFR  1177.3(c)  (per  document)  

(84)  Informal  opinions  atxjut  rate  applications  (all  nrrodes) 

(85)  A  railroad  accounting  interpretation  

(86)  An  operational  interpretation 

(87)  Arbitration  of  Certain  Disputes  Subject  to  tfie  Statutory  Jurisdiction  of  tfie  Surface  Transportation  Board  under  49  CFR  1 108: 

(i)  Complaint  

(ii)  Answer  (per  defendant),  Unless  Declining  to  Submit  to  Any  Art)itration 

(iii)  Third  Party  Complaint 

(iv)  Third  Party  Answer  (per  defendant).  Unless  Declining  to  Submit  to  Any  Arbitration 

(v)  Appeals  of  Arbitration  Decisions  or  Petitions  to  Modify  or  Vacate  an  Arbitration  Award  

(88)-(95)  [Reserved] 

Part  VII:  Service 

(96)  Messenger  delivery  of  decision  to  a  railroad  carrier's  Washington,  DC,  agent  (per  delivery) 

(97)  Request  for  service  or  pleading  list  for  proceedings  (per  list) 

(98)  (i)  Processing  the  paperwork  related  to  a  request  for  the  Carload  Waybill  Sample  to  be  used  in  a  Surface  Transportation  Board 
or  State  proceeding  that  does  not  require  a  Federal  Register  notice  

(ii)  Processing  the  papenA/ort<  related  to  a  request  for  Cartoad  Waybill  Sample  to  be  used  for  reasons  other  than  a  Surface 
Transportation  Board  or  State  proceeding  that  requires  a  Federal  Register  notice  

(99)  (i)  Application  fee  for  the  Surface  Transportation  Board's  Practitioners'  Exam  : 

(ii)  Practitioners'  Exam  Infomnation  Package  

(100)  Uniform  Railroad  Costing  System  (URCS)  software  and  informatkwi: 

(i)  Initial  PC  version  URCS  Phase  III  software  program  and  manual  

(ii)  Updated  URCS  PC  version  Phase  III  cost  file,  if  computer  disk  provkjed  by  requestor  

(iii)  Updated  URCS  PC  version  Phase  III  cost  file,  it  computer  disk  provided  by  the  Board 

(iv)  Publk:  requests  for  Source  Codes  to  the  PC  version  URCS  Phase  III 

(v)  PC  version  or  mainframe  version  URCS  Phase  II  

(vi)  PC  version  or  mainframe  version  Updated  Phase  II  databases  .' 

(vii)  Publk;  requests  for  Source  Codes  to  PC  version  URCS  Phase  II  

(101)  Cartoad  Waybill  Sample  data  on  recordable  compact  disk  (R-CD): 

(i)  Requests  for  Public  Use  File  on  R-CD — First  Year 

(ii)  Requests  for  Public  Use  File  on  R-CD  Each  Additional  Year 

(iii)  Waybill — Surface  Transportation  Board  or  State  proceedings  on  R-CD — Rrst  Year 

(iv)  Waybill — Surface  Transportation  Board  or  State  proceedings  on  R-CD — Second  Year  on  same  R-CD  

(v)  Waybill— Surface  Transportation  Board  of  State  proceeding  on  R-CD— Second  Year  on  different  R-CD 

(vi)  User  Guide  for  latest  available  Cartoad  Waybill  Sample 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^^'  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  930 

[Docket  Nos.  AO-370-A6;  FV98-930-2] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  New  Yorl(,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin;  Secretary's  Decision  and 
Referendum  Order  on  Proposed 
Amendment  of  Marketing  Agreement 
and  Order  No.  930 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  referendum 
order. 

SUMMARY:  This  decision  proposes 
amendments  to  the  marketing  agreement 
and  order  (order)  for  tart  cherries  and 
provides  growers  and  processors  with 
the  opportunity  to  vote  in  a  referendum 
to  determine  if  they  favor  the  proposed 
amendments.  The  proposed 
amendments  were  submitted  by  the 
Cherry  Industry  Administrative  Board 
(Board),  which  is  responsible  for  local 
administration  of  the  order.  One 
amendment  would  clarify  the  current 
limitation  on  the  number  of  Board 
members  that  may  be  from,  or  affiliated 
with,  a  single  "sales  constituency"  by 
amending  the  definition  of  that  term. 
Another  would  simplify  the  method 
used  to  establish  volume  regulations  for 
tart  cherries.  The  proposed  changes  are 
intended  to  improve  the  operation  and 
functioning  of  the  tart  cherry  marketing 
order  program. 

DATES:  The  referendum  shall  be 
conducted  from  January  15  through 
January  26,  2001.  The  representative 
period  for  the  purpose  of  the 
referendum  herein  ordered  is  June  1 , 
1999,  through  May  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
.\nne  M.  Dec,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S, 


Washington,  DC  20250-0200;  telephone: 
(202)  720-2491, or  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber,- 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  12,  1998, 
and  published  in  the  November  17, 
1998,  issue  of  the  Federal  Register  (63 
FR  63803).  Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
issued  on  December  29,  1999,  and 
published  in  the  Federal  Register  on 
January  5,  2000  (65  FR  672). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  fi-om  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

The  proposed  amendments  were 
formulated  on  the  record  of  a  public 
hearing  held  in  Grand  Rapids,  Michigan 
on  December  1,  1998,  and  in  Salt  Lake 
City,  Utah  on  December  3,  1998.  The 
hearing  was  held  to  consider  the 
proposed  amendment  of  Marketing 
Agreement  and  Order  No.  930, 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan,  New 
York,  Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  collectively  as  the  "order." 
The  hearing  was  held  pinsuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  Act,  and  the  applicable  rules 
of  practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900).  The  Notice  of  Hearing 
contained  amendment  proposals 
submitted  by  the  Board  and  the  U.S. 
Department  of  Agriculture. 

The  Board  proposed  two 
amendments.  One  would  amend  the 
ciurent  order  provision  which  defines 
the  term  "sales  constituency  "'in  order 
to  clarify  the  intent  of  the  Board 
membership  limitation  regarding  sales 
constituency  affiliation.  The  second 
would  simplify  the  method  used  to 


establish  volume  regulations  for  tart 
cherries. 

Also,  the  Fruit  and  Vegetable 
Programs  of  the  Agricultural  Marketing 
Service  (AMS),  U.S.  Department  of 
Agriculture,  proposed  to  adopt  such 
changes  as  may  be  necessary  to  the 
order,  if  either  or  both  of  the  above 
amendments  are  adopted,  so  that  all  of 
its  provisions  conform  with  the 
proposed  amendment.  No  conforming 
changes  have  been  deemed  necessary. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  December  29,  1999,  filed  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportimity  to  File  Written 
Exceptions  thereto  by  February  4,  2000. 

Five  exceptions  and  briefs  were  filed 
during  the  period  provided  regarding 
the  two  proposed  revisions  to  the  order. 
Two  of  those  supported  the  conclusions 
reached  in  the  Recommended  Decision 
concerning  the  proposed  revision  of  the 
definition  of  "sales  constituency" — 
those  filed  by  the  Board  and  by  James 
R.  Jensen,  President,  CherrCo,  Inc.  Three 
were  opposed  to  that  amendment — 
those  filed  by  Timothy  O.  Brian, 
Smeltzer  Orchard  Co.;  Terry  Dorsing, 
President,  Washington  Tart  Cherry 
Products,  Inc.;  and  Lee  Schrepel,  Chair, 
Oregon  Tart  Cherry  Association.  With 
regard  to  the  second  amendment,  the 
proposed  revision  of  the  optimum 
supply  formula,  the  Board  supported 
and  Mr.  Dorsing  did  not  object  to  this 
amendment. 

The  specific  issues  raised  in  the 
exceptions  are  discussed  in  the  Small 
Business  Considerations  and  Findings 
and  Conclusions  sections  of  this 
document. 

Small  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  imduly  or 
disproportionately  burdened.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
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than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000.  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposed 
amendments  on  small  businesses. 

The  record  indicates  that  during  the 
199&-99  crop  year,  approximately  41 
handlers  were  regulated  imder 
Marketing  Order  No.  930.  In  addition, 
there  were  about  896  producers  of  tart 
cherries  in  the  production  area. 
Marketing  orders  and  amendments 
thereto  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  own  benefit.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

The  1998-99  tart  cherry  crop  was 
about  340  million  poimds.  The  record 
indicates  that  of  the  41  tart  cherry 
handlers,  12  had  processed  tonnage  of 
more  than  10  million  pounds  (or  29 
percent  of  all  handlers);  4  had  between 
5  and  10  million  pounds  (10  percent); 
15  had  between  1  and  5  million  pounds 
(37  percent);  and  the  remaining  10  had 
less  than  1  million  pounds  of  processed 
tonnage  (24  percent).  Handlers 
accounting  for  10  million  poimds  or 
more  would  be  classified  as  large 
businesses.  Thus,  a  majority  of  tart 
cherry  handlers  could  be  classified  as 
small  entities.  The  majority  of  tart 
cherry  processors  are  located  in 
Michigan.  Many  handle  cherries  grown 
in  more  than  one  district.  Michigan 
accounted  for  76.4  percent  of  the 
production,  followed  by  Utah  with  9.6 
percent,  Wisconsin  with  4.3  percent, 
Washington  with  4.0  percent.  New  York 
with  3.9  percent.  Pennsylvania  with  1.2 
percent,  and  Oregon  with  0.6  percent. 
By  State,  about  72.5  percent  of  the 
growers  are  in  Michigan,  9.9  percent  in 
New  York,  5.3  percent  in  Utah,  4.5 
percent  in  Wisconsin,  3.6  percent  in 
Pennsylvania,  2.5  percent  in  Oregon, 
and  1.7  percent  in  Washington. 

Dividing  total  production  by  the 
niunber  of  growers,  the  average  grower 
produces  about  380,000  pounds  of 
cherries  annually.  With  grower  retiims 
of  about  20  cents  per  poiuid,  average 
revenues  would  be  $76,000.  Thus,  it  is 
reasonable  to  conclude  that  most  tart 
cherry  growers  are  small  entities. 

At  20  cents  per  pound,  a  grower 
would  have  to  produce  2.5  million 
pounds  of  cherries  to  reach  the  $500,000 
receipt  threshold  to  qualify  as  a  large 
producing  entity  imder  the  SBA's 
definition.  No  record  evidence  was 
provided  to  indicate  how  many  tart 
cherry  growers  produce  2.5  million 


pounds  or  more.  One  witness  testified, 
however,  that  an  estimated  150  growers 
(about  1 7  percent  of  the  total  number  of 
growers)  produce  in  excess  of  1  million 
poimds,  with  the  remainder  producing 
less  than  that.  With  a  majority  of 
growers  producing  less  than  1  million 
pounds,  it  follows  that  a  majority  of 
growers  produce  less  than  2.5  million 
pounds.  This  supports  the  conclusion 
that  the  majority  of  tart  cherry  growers 
are  small  businesses.  By  State,  however, 
average  grower  size  varies  considerably. 
The  average  grower  in  Washington 
accounts  for  roughly  910,000  pounds  of 
cherries.  Next  in  size  is  Utah  with 
680,000  pounds,  followed  by  Michigan 
(400,000  pounds),  Wisconsin  (370,000 
pounds).  New  York  (150,000  poimds) 
Pennsylvania  (130,000  pounds),  and 
Oreeon  (100,000  pounds). 

This  decision  proposes  two 
amendments  to  the  tart  cherry 
marketing  order.  One  would  clarify  the 
current  limitation  on  the  number  of 
Board  members  that  may  represent  a 
single  "sales  constituency."  The  second 
would  simplify  the  method  used  to 
establish  volume  regulations  for  tart 
cherries.  Both  amendments  would  be 
beneficial  to  business  entities,  both  large 
and  small. 

Definition  of  Sales  Constituency 

Section  930.20  of  the  tart  cherry 
marketing  order  provides  for  an  18- 
member  Cherry  Industry  Administrative 
Board  to  assist  the  Department  in 
administering  the  program.  That  section 
also  divides  the  production  area  into 
nine  districts  for  purposes  of 
representation  on  the  Board  and 
allocates  membership  among  those 
districts.  Five  of  the  nine  current 
districts,  including  all  districts  subject 
to  volume  regulation,  are  allocated  more 
than  one  member.  Those  five  districts 
are  Northern  Michigan  (four  members), 
Central  Michigan  (three  members), 
Southern  Michigan  (two  members).  New 
York  (two  members),  and  Utah  (two 
members).  The  four  districts  with  one 
member  each  are  Oregon,  Pennsylvania, 
Washington,  and  Wisconsin.  (The 
eighteenth  Board  member  is  selected  to 
represent  the  general  public,  and  need 
not  be  from  any  specific  area.) 

Section  930.20  further  provides  that 
for  those  districts  allocated  more  than 
one  member,  only  one  of  those  members 
can  be  affiliated  with  a  single  sales 
constituency.  Section  930.16  currenUy 
defines  a  sales  constituency  to  mean  a 
common  marketing  organization  or 
brokerage  firm  or  individual 
representing  a  group  of  handlers  or 
growers. 

The  proposed  amendment  to  §930.16 
would  provide  that  an  organization  that 


receives  consignments  of  cherries  but 
does  not  direct  where  those  cherries  are 
sold  would  not  be  considered  a  sales 
constituency.  The  growers  and  handlers 
affiliated  with  such  an  organization 
would  not  be  limited  in  their 
representation  on  the  Board. 

The  record  shows  that  one  of  the 
Board's  primary  responsibilities  is  to 
recommend  regulations  to  implement 
the  marketing  order's  authorities 
relating  to  supply  management,  or 
volume  regulation.  Volume  regulations 
benefit  all  industry  members,  both  large 
and  small,  by  matching  demand  in 
primary  markets  with  available  supplies 
of  tart  cherries.  These  regulations  also 
serve  to  expand  sales  in  secondary 
markets.  The  result  is  improved  grower 
and  processor  returns. 

The  record  shows  that  approximately 
11  of  the  current  18  members  of  the 
Board  are  affiliated  in  some  way  with 
CherrCo,  the  organization  which  raised 
the  question  of  the  intended  meaning  of 
the  term  sales  constituency.  Applying 
the  current  order  limitation  on  the 
number  of  members  representing  a 
single  sales  constituency  to  CherrCo 
would  result  in  fiv^of  the  current  Board 
members  being  declared  ineligible  to 
serve  on  the  Board.  All  of  these 
members  represent  regulated  districts — 
four  in  Michigan  and  one  in  New  York. 

The  record  shows  that  CherrCo  is  a 
federated  grower  cooperative.  It  is 
comprised  of  24  member  cooperatives. 
CherrCo's  members  account  for  75-80 
percent  of  Michigan's  tart  cherry 
production,  and  a  significant  portion  of 
the  production  in  New  York,  Utah, 
Washington,  and  Wisconsin.  ChenCo 
currenUy  heis  no  members  in  Oregon  or 
Pennsylvania.  The  record  indicates  that 
the  primary  function  of  CherrCo  is  to 
establish  minimum  prices  for  certain 
tart  cherry  products.  The  record 
indicates  that  CherrCo  is  not  direcUy 
involved  in  the  actual  sales  of  its 
members'  products.  There  is  intense 
competition  among  its  members  (as  well 
as  between  its  members  and  non- 
members)  to  sell  tart  cherries.  The 
competition  for  sales  is  on  the  basis  of 
individual  handlers'  reputations,  on  the 
quality  and  mix  of  the  products  they 
offer,  on  any  special  services  they 
provide  to  their  customers,  and  on 
whether  or  not  their  processing  plants 
are  certified  to  conform  with  certain 
sanitation  standards. 

The  purpose  of  the  sales  constituency 
limitation  is  explained  in  §  930.20(f)  of 
the  order  where  it  is  stated  that  in  order 
to  achieve  a  fair  and  balanced 
representation  on  the  Board,  and  to 
prevent  any  one  sales  constituency  from 
gaining  control  of  the  Board,  not  more 
than  one  Board  member  may  be  fi'om,  or 


affiliated  with,  a  single  sales 
constituency  in  those  districts  having 
more  than  one  seat  on  the  Board.  The 
genesis  of  this  limitation  can  be  traced 
to  the  order  promulgation  record  where 
it  was  stated  that  the  limitation  was 
designed  to  prevent  the  recurrence  of  a 
problem  that  existed  under  the  previous 
tart  cherry  order  which  was  in  effect 
fi-om  1971  through  1987.  Under  that 
order,  there  was  no  such  limitation,  and 
actions  of  the  Board  only  required  a 
simple  majority  vote,  allowing 
representatives  from  a  single  sales 
organization  to  pass  Board  actions 
without  support  from  other  industry 
members.  As  was  explained  in  the 
recommended  decision  published  on 
January  5,  2000,  concerning  the 
amendments  in  this  rulemaking,  the  tart 
cherry  industry  is  comprised  of  many 
different  organizations.  Some  were 
clearly  meant  to  be  covered  by  the  sales 
constituency  limitation,  while  others 
were  not.  It  was  clearly  intended  that  an 
organization  such  as  Cherry  Central,  Inc. 
(a  cooperative)  be  covered.  Its  main 
purpose  is  to  sell  its  members'  cherries 
and  other  products.  The  recormnended 
decision  further  explains  that  an 
organization  such  as  the  Cherry 
Marketing  Institute  was  not  intended  to 
be  subject  to  the  sales  constituency 
limitation.  The  formation  of  CherrCo,  a 
federated  grower  cooperative  which  was 
not  in  existence  when  the  present  order 
was  promulgated,  has  caused  the 
Department  and  the  industry  to  reopen 
this  question  and  to  consider  an 
amendment  to  the  definition  of  sales 
constituency.  This  is  because  an 
organization  such  as  CherrCo  lies 
somewhere  between  Cherry  Central,  Inc. 
and  the  Cherry  Marketing  Institute 
which  has  a  primary  function  of 
conducting  generic  promotion  activities 
to  expand  overall  sales  of  cherries  and 
funding  and  conducting  research  in 
processing  techniques  and  product 
development. 

Some  of  the  exceptions  and  briefs 
filed  raised  issues  and  concerns  in 
connection  with  material  Issue  Number 
1,  definition  of  a  sales  constituency,  and 
small  business  considerations.  The 
Board  was  of  the  view  that  this 
proposed  amendment  would  not  have 
any  negative  impact  on  small  businesses 
and  that  it  would  in  fact  help  small 
entities  by  allowing  them  to  send  a 
representative  of  their  choice  to  the 
Board.  The  Board  noted  that  the 
regulatory  requirements  of  the  proposed 
amendment  were  properly  tailored  to 
the  size  and  nature  of  small  businesses. 

Two  exceptions  were  filed  that  raised 
small  business  concerns.  One  exception 
from  Terry  Dorsing,  President, 
Washington  Tart  Cherries  Products,  Inc., 


presented  an  overview  of  the 
functioning  of  the  tart  cherry  marketing 
order  since  its  inception.  Mr.  Dorsing 
stated  that  since  the  initial  hearing  to 
establish  the  order,  it  was  his  and  his 
company's  position  that  the  Northwest 
and  other  small  production  areas  would 
be  dominated  by  the  large  production  in 
Michigan  and  the  impact  of  various 
provisions  of  the  order  would  be 
detrimental  to  small  entities.  The 
exception  also  stated  that  a  marketing 
order  was  not  good  for  the  small 
producer  and  for  the  tart  cheny  industry 
as  a  whole.  While  acknowledging  the 
inclusion  in  the  provisions  of  the  order 
of  a  variety  of  safeguards  to  protect 
small  producers  and  production  areas, 
the  exception  concluded  that  the  Board 
itself,  in  recommending  further  changbr. 
to  the  order  (currently  subject  to  a 
separate  rulemaking  action)  was 
preparing  to  tear  down  the  safeguards  to 
the  detriment  of  small  entities. 

Another  exception  from  Lee  Schrepel, 
Chair,  Oregon  Tart  Cherry  Association, 
raised  concern  about  the  size  of  CherrCo 
affiUates,  noting  that  perhaps  most  of 
the  large  handlers  in  the  industry  were 
CherrCo  affiliates.  The  exception  argued 
that  the  proposal  had  the  appearance  of 
giving  a  greater  proportion  of  Board 
control  to  larger  handlers,  as  defined 
imder  the  Regulatory  Flexibility  Act. 
The  exception  questioned  whether  the 
Department  failed  to  make  a  thorough 
examination  of  all  relevant  small 
business  considerations,  as  required  by 
that  Act.  The  exception  also  noted  that 
there  are  several  examples  of  how 
boards  administering  Federal  marketing 
orders  for  other  commodities  have 
protected  the  small,  the  remote  and  the 
independent,  with  each  of  the  orders 
limiting  the  degree  of  domination  by  a 
particular  constituency  in  the  governed 
industry.  Finedly,  the  exception  stated 
the  proposed  amendment  should  be 
rejected,  that  the  Department  should 
refer  the  matter  back  to  the  Board  for 
further  study  to  craft  a  more  suitable 
amendment,  or  that  the  Department 
should  develop  a  compromise 
amendment  itself  taking  into  account 
the  alternative  proposals  presented  in 
the  rulemaking  proceedings. 
Alternatively,  the  exception  stated  that 
there  should  be  an  allowance  for 
permanent  exclusion  of  all  producers 
and  handlers  in  the  Oregon  district,  an 
issue  that  has  not  been  proposed  in  the 
proceeding. 

Alternative  proposals  discussed  at  the 
hearing  were  considered  and  discussed 
in  the  Recommended  Decision.  It  was 
determined  that  those  proposals  failed 
to  properly  address  some  of  the 
fundamental  issues  faced  by  the  tart 
cherry  industry.  One  of  these  issues  is 


that  some  districts  are  siibject  to  volume 
control,  while  others  are  not.  Another 
deals  vn\h  the  varying  marketing  and 
growing  conditions.  Probably  the  most 
important  issue  which  alternative 
proposals  failed  to  address  was  fair 
representation.  Restrictions  on  an 
organization  such  as  CherrCo  could 
prevent  growers  in  some  of  the  highest 
volume  producing  areas  from  being 
adequately  represented  on  the  Board. 

Material  Issue  Number  1  concerns  a 
proposed  amendment  that  would  clarify 
the  current  limitation  on  the  number  of 
Board  members  that  may  be  from,  or 
affiliated  with,  a  single  sales 
constituency.  This  proposal  is  intended 
to  be  inclusive  rather  than  exclusive. 
The  issue  presented  by  this  proposed 
amendment  is  whether  an  organization 
or  entity,  such  as  CherrCo,  should  be 
limited  in  terms  of  membership  on  the 
Board.  The  Department  has  fully 
reviewed  this  amendment  consistent 
with  the  provisions  of  the  Regulatory 
Flexibility  Act  as  well  as  the  statutory 
authority  for  this  program.  In  doing  so, 
it  has  concluded  that  this  proposed 
amendment  should  be  favorable  to  both 
large  and  small  entities.  The  two 
exceptions  received  raising  small 
business  considerations  are  not  in 
agreement  with  this  conclusion. 

The  exceptions  raised  a  variety  of 
issues  and  concerns  regarding  the 
proposed  amendment  as  well  as  the 
marketing  order  itself.  The  nature  and 
structure  of  a  board  under  a  marketing 
order  program  reflects  the  industry  that 
is  regulated.  Accordingly,  a  marketing 
order  may  provide  for  one  or  more 
provisions  concerning  board 
memberships.  Such  provisions  would 
be  tailored  to  reflect  the  attributes  of  a 
particular  industry,  as  appropriate.  In 
the  case  of  the  tart  cherry  marketing 
order,  a  provision  was  crafted  to  prevent 
any  single  sales  constituency  from 
having  control  of  Board  decision 
making.  The  proposed  amendment 
would  clarify  the  application  of  that 
provision,  taking  into  account  the 
current  state  of  the  industry  as  well  as 
the  present  membership  on  the  Board. 
As  such,  the  original  intent  of  the 
provisions  would  not  be  changed  by  the 
clarification.  Looking  at  this  amendment 
in  terms  of  its  impact,  we  continue  to 
conclude  that  the  proposed  amendment 
should  be  favorable  to  both  large  and 
small  entities. 

With  regard  to  the  assertion  that 
certain  safeguards  in  the  order  could  be 
eliminated  to  the  detriment  of  smaller 
production  areas,  this  caimot  be  done  by 
Board  action  alone.  Any  such  proposed 
changes  would  be  subject  to  a  formal 
rulemaking  process,  including  public 
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hearings  and  a  refferendum,  as  well  as  an 
analysis  and  review  by  the  Department. 

Revision  of  the  Optimum  Supply 
Formula 

A  principal  feature  of  the  tart  cherry 
marketing  order  is  supply  management 
through  the  use  of  volume  regulations. 
Authority  for  such  regulations  appears 
in  §930.51  of  the  marketing  order. 

Volume  regulations  are  implemented 
through  the  establishment  of  free  and 
restricted  percentages.  Such  percentages 
are  recommended  by  the  Board  in 
accordance  with  §  930.50  of  the  order, 
and,  if  deemed  appropriate, 
implemented  by  the  Department 
through  the  public  rulemaking  process. 
These  percentages  are  then  applied  to 
each  regulated  handler's  acquisitions  in 
a  given  season.  "Free  market  tonnage 
percentage"  cherries  may  be  marketed 
in  any  outlet.  "Restricted  percentage" 
cherries  must  be  withheld  from  the 
primary  mcirket.  They  may  be  diverted 
in  the  orchard  or  at  the  processing  plant; 
placed  into  a  reserve  pool;  or  sold  in 
secondary  markets.  These  secondary 
markets  include  exports  (except  to 
North  America),  and  new  products. 
Sales  of  restricted  percentage  cherries  to 
these  specified  exempt  markets  receive 
diversion  credits  which  handlers  use  to 
fulfill  their  restricted  obligation. 

The  record  indicates  that  the  primary 
objective  of  tart  cherry  volume 
regulations  is  to  balance  supplies  with 
market  demand,  thereby  stabilizing  the 
market  and  improving  grower  and 
processor  returns.  A  second  objective  is 
to  encoiu-age  market  growth  by  allowing 
restricted  cherries  to  be  sold  in 
secondary  markets  (for  example,  most 
export  markets).  Witnesses  attributed 
much  of  the  improvement  in  recent 
cherry  market  conditions  to  the  use  of 
regulation  in  the  1997/98  and  1998/99 
seasons. 

The  order  currently  sets  forth,  in 
§  930.50,  an  "Optimum  Supply 
Formula"  (OSF)  which  the  Board  must 
follow  in  its  consideration  of  annual 
free  and  restricted  percentages.  The 
optimimi  supply  is  currently  defined  as 
100  percent  of  the  average  sales  of  the 
prior  3  years,  to  which  is  added  a 
desirable  carryout  inventory. 

The  record  indicates  that  using  100 
percent  of  prior  years'  sales  results  in  an 
overstatement  of  the  optimum  supply. 
The  record  shows  that  including  the 
sales  of  restricted  cherries  in  the 
optimum  supply  understates  the 
projected  surplus  and  results  in  a  higher 
free  percentage  than  supply  and  market 
conditions  warrant.  This  is  because 
those  total  sales  include  not  only  sales 
to  the  primary  market,  but  to  secondary 
markets  as  well. 


hi  the  years  that  tart  cherry  volume 
regxilations  have  been  used,  this  issue 
has  been  addressed  through  use  of  an 
adjustment  in  order  to  achieve  an 
optimiun  supply  of  cherries  in  the 
marketplace.  Once  a  surplus  has  been 
computed  (deducting  the  optimum  from 
the  available  supply),  the  sales  to 
secondary  markets  are  added  back  to  the 
surplus  as  an  economic  adjustment.  The 
Board's  recommended  amendment 
would  revise  the  procedures  currently 
used  in  calculating  the  optimum  supply. 
Under  its  proposed,  the  optimum  supply 
would  be  equal  to  the  3-year  average 
sales  in  primary  markets  (total  sales  less 
sales  to  markets  eligible  for  diversion 
credit)  plus  the  target  carryout.  This 
would  simplify  the  method  of  arriving 
at  an  optimum  supply  figure  and  would 
be  easier  for  tart  cherry  growers  and 
processors  to  understand.  Therefore, 
any  regulatory  impact  on  growers  or 
handlers  would  be  minimal  or  non- 
existent. 

The  record  evidence  supports  the 
conclusion  that  this  amendment  would 
result  in  no  extra  costs  to  growers  or 
processors  in  that  any  resulting  level  of 
volume  regulation  would  be  similar  to 
what  is  ciurently  in  effect  and  its 
economic  effect  on  the  industry  would 
be  similarly  analyzed  in  each  instance. 
It  would  benefit  industry  members  both 
large  and  small,  however,  because  the 
process  relating  to  the  establishment  of 
volume  regulations  would  be  less 
confusing  and  more  readily  understood 
by  industry  members.  This  process  is 
used  by  growers  and  handlers  in  making 
seasonal  decisions  (including  those 
relating  to  harvesting  cherries).  To  the 
extent  that  this  process  is  more  readily 
understood,  all  in  the  industry  should 
benefit. 

Fmlher,  in  its  brief,  the  Board  noted 
that  the  Department  considered  the 
impact  of  Material  Issue  Number  2  on 
small  businesses  and  concluded  that 
there  would  be  no  negative  impact.  The 
Board  stated  that  it  considered  several 
other  approaches  concerning  the 
optimum  supply  formula  and  was  of  the 
view  that  the  proposed  amendment  was 
the  best  alternative  available. 

The  collection  of  information  under 
the  marketing  order  would  not  be 
afi^ected  by  these  amendments  to  the 
marketing  order.  Current  information 
collection  requirements  for  Part  930  are 
approved  by  0MB  under  OMB  nxmiber 
0581-0177. 

As  with  aU  Federal  marketing  order 
programs,  reports  and  fomis  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 


The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  These  amendments  are 
designed  to  enhance  the  administration 
and  functioning  of  the  marketing  order 
to  the  benefit  of  the  industry. 

Board  meetings  regarding  these 
proposals  as  well  as  the  hearing  dates 
were  widely  publicized  throughout  the 
tart  cherry  industry,  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  the  hearing  and 
participate  in  Board  deliberations  on  all 
issues.  All  Board  meetings  and  the 
hearing  were  public  forums  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  these  issues. 

Civil  Justice  Reform 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A   . 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Findings  and  Conclusions;  Discussion 
of  Comments 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  and  determinations  included  in 
the  Recommended  Decision  set  forth  in 
the  January  5,  2000,  issue  of  the  Federal 
Register  (65  FR  672)  are  hereby 
approved  and  adopted  subject  to  the 
following  additions  and  modifications: 

Based  upon  the  briefs  and  exceptions 
filed,  the  findings  and  conclusions  in 
material  issue  number  1  of  the 
Recommended  Decision  concerning 
whether  the  definition  of  "sales 


constituency"  should  be  revised  are 
amended  by  adding  the  following  eight 
paragraphs  to  read  as  follows: 

In  nis  exception,  James  R.  Jensen, 
President  of  CherrCo,  Inc.,  expressed 
agreement  with  the  conclusions  reached 
in  the  Recommended  Decision,  and 
requested  that  cherry  growers  and 
handlers  be  given  the  opportunity  to 
express  their  views  through  the 
referendum  process.  This  document 
calls  for  such  a  referendum  to  be 
conducted. 

The  Cherry  Industry  Administrative 
Board  also  agreed  with  the  AMS 
recommendation  on  this  issue,  but 
requested  one  clarification.  The 
Recommended  Decision  concluded  that 
CherrCo  should  not  be  considered  a 
sales  constituency  for  the  piu-pose  of 
Board  membership  limitations.  The 
Board  requested  that  this  conclusion  be 
expanded  to  include  all  purposes 
regulated  by  the  order.  The  term  "sales 
constituency"  is  only  used  in  the  order 
with  respect  to  Board  membership.  It 
has  no  relevance  to  other  order 
provisions.  Thus,  the  Board's 
recommendation  is  unnecessary,  and  its 
exception  is  denied. 

The  exceptions  filed  by  Tim  O.  Brian, 
Lee  Schrepel  and  Terry  Dorsing  asked 
that  AMS  revise  its  decision  to  conclude 
that  CherrCo  is  a  sales  constituency  and 
that  its  membership  on  the  Board 
should  be  limited. 

Mr.  Brian  and  Mr.  Schrepel  took 
exception  to  the  statement  that  CherrCo 
does  not  actively  arrange  sales  of  tart 
cherries.  They  supported  their  position 
by  providing  a  Membership  and 
Marketing  Agreement  dated  March  31 , 
1997,  containing  the  statement  that 
CherrCo  "*   *   *  may  sell  the  Product 
itself  or  may  license  sales  agents  to  sell 
the  Product.  "  Record  evidence  shows 
that  CherrCo  licenses  sales  agents  to  sell 
its  members'  cherries.  These  agents 
compete  among  themselves  and  with 
non-member  sales  agents  to  gamer  sales. 
CherrCo  itself  does  not  sell  cherries.  If, 
in  the  future,  CherrCo  takes  on  that 
function,  such  activities  would  be 
reviewed  in  light  of  the  prohibition. 

Mr.  Brian  also  argued  that  CherrCo 
has  taken  on  additional  functions  since 
the  time  of  the  hearing.  First,  it  has 
purchased  the  label  "CherreX"  from  a 
cherry  export  trading  company.  Second, 
it  has  been  in  the  process  of  forming  a 
supply  cooperative.  Whether  any  of  the 
present  or  future  activities  would  make 
industry  members  affiliated  with 
CherrCo  subject  to  the  Board 
membership  restriction  would  be 
determined  on  the  facts  in  each 
instance.  In  any  case,  the  definition 
amendment  is  generic  and  is  not 
applicable  only  to  CherrCo. 


Mr.  Schrepel  and  Mr.  Dorsing  claimed 
that  CherrCo's  membership  should  be 
limited  because  Board  members 
affiliated  with  that  organization  have 
recently  taken  actions  that  are  counter 
to  the  interests  of  industry  members  not 
affiliated  with  CherrCo.  Both  exceptions 
pointed  to  a  group  of  marketing  order 
amendment  proposals  submitted  by  the 
Board  in  October  1999.  Included  were 
proposals  to  eliminate  the  15  million 
pound  threshold  used  to  determine 
whether  a  district  is  subject  to  volimie 
regulation;  allowing  diversion  credits 
for  tart  cherry  juice  and  juice 
concenfrate;  setting  assessments  for  all 
cherry  products  at  the  same  level;  and 
allowing  the  Board  chairman  to 
designate  a  person  to  vote  at  a  Board 
meeting  if  neither  a  member  nor  his  or 
her  alternate  is  present.  While  it  is  true 
that  a  second  set  of  amendment 
proposals  has  been  recommended  and 
an  amendatory  hearing  was  held  in 
March  and  April  2000,  those  proposals 
are  and  will  be  considered  in  a  separate 
formal  ndemaking  proceeding. 
Interested  parties  have  and  will  be  given 
the  opportimity  to  express  their 
viewpoints,  and  growers  and  handlers 
will  be  able  to  vote  in  referendum. 

Mr.  Schrepel  argued  that  USDA  did 
not  adequately  consider  alternative 
proposals  relating  to  Board  membership. 
He  pointed  to  the  fact  that  other 
marketing  orders  (for  example,  those 
covering  cranberries  and  almonds)  limit 
the  nrnnber  of  positions  that  can  be  held 
by  a  particular  constituency.  The  record 
shows  that  this  issue  has  been  under 
consideration  by  the  Board  for  many 
months,  and  this  amendment  was 
recommended  as  the  best  course  of 
action.  The  public  hearing  held  on  this 
matter  provided  interested  persons  with 
the  opportunity  to  present  alternative 
plans  related  to  Board  membership.  As 
previously  discussed,  alternatives 
presented  at  the  hearing  failed  to 
address  some  of  the  fundamental  issues 
faced  by  the  tart  cherry  industry,  such 
as  adequate  representation  of  growers  in 
high  volume  producing  areas.  As  such, 
AMS  rejected  those  alternatives. 

Mr.  Schrepel  also  argues  that  USDA  is 
not  fulfilling  its  obligation  under  the 
U.S.  Constitution  and  the  Act  when  it 
permits  an  interest  group  to  control  the 
Board.  He  states  that  the  percentage  of 
Board  members  affiliated  with  CherrCo 
exceeds  the  proportion  of  the  cherry 
crop  CherrCo  members  handle.  The 
marketing  order  does  not  guarantee 
CherrCo  a  specified  number  of  seats  on 
the  Board.  Membership  is  allocated 
among  the  established  districts  and 
among  growers  and  handlers.  Every  tart 
cherry  grower  and  handler  has  the 
opportunity  to  participate  in  the 


nomination  process,  and  can  vote  on 
who  should  be  his  or  her  representative 
on  the  Board.  All  Board  actions  are 
subject  to  the  approval  of  the  Secretary, 
and  any  resultant  rulemaking  actions 
provide  further  opportimity  for  public 
participation. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  denied. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  "Order 
Amending  the  Order  Regulating  the 
Handling  of  Tart  Cherries  Grown  in  the 
States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin."  This 
docimient  has  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  the  foregoing  findings  and 
conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision  be  published  in  the  Federal 
Register. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  part  900.400  et  seq.)  to 
determine  whether  the  issuance  of  the 
annexed  order  amending  the  order 
regulating  the  handling  of  tart  cherries 
growm  in  the  States  of  Michigan,  New 
York,  Pennsylvania,  Oregon,  Utah. 
Washington,  and  Wisconsin  is  approved 
or  favored  by  growers  and  processors,  as 
defined  under  the  terms  of  the  order, 
who  during  the  representative  period 
were  engaged  in  the  production  or 
processing  of  tart  cherries  in  the 
production  area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  Jime  1,  1999,  through 
May  31,2000. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Kenneth  G.  Johnson,  Regional 
Manager,  DC  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  4700  River  Road.  Unit 
155,  Suite  2A04,  Riverdale,  Maryland 
20737;  telephone  (301)  734-5243. 
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List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements,  Tart  cherries, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  5,  2000. 
Kenneth  C.  Clayton, 

Associate  Administrator,  Agricultural 

Marketing  Service. 

Order  Amending  the  Order  Regulating 
the  Handling  of  Tart  Cherries  Grown  in 
the  States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington,  and  Wisconsin  * 

Findings  and  Determinations 

Thefindings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.).  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 
amendments  to  the  Marketing 
Agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  Grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  regulate  the  handling  of  tart 
cherries  grown  in  the  production  area  in 
the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  order  upon 
which  hearings  have  been  held; 

(3)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  are  limited  in  application  to 


'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act; 
and 

(4)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  prescribe,  insofar  as 
practicable,  such  different  terms 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  tart 
cherries  grown  in  the  production  area; 
and 

(5)  All  handling  of  tart  cherries  grown 
in  the  production  area  is  in  the  current 
of  interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  tart  cherries  grown  in  the 
States  of  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington  and  Wisconsin,  shall  be  in 
conformity  to,  and  in  compliance  with, 
the  terms  and  conditions  of  the  said 
order  as  hereby  proposed  to  be  amended 
as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  the  order 
amending  the  order  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  December  29,  1999. 
and  published  in  the  Federal  Register 
on  January  5,  2000,  shall  be  and  are  the 
terms  and  provisions  of  this  order 
amending  the  order  and  are  set  forth  in 
full  herein. 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN.  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  part  930,  §  930.16  is  revised  to 
read  as  follows: 

§930.16    Sales  constituency. 

Sales  constituency  means  a  common 
marketing  organization  or  brokerage 
firm  or  individual  representing  a  group 
of  handlers  and  growers.  An 
organization  which  receives 
consignments  of  cherries  and  does  not 
direct  where  the  consigned  cherries  are 
sold  is  not  a  sales  constituency. 

3.  In  §  930.50,  paragraph  (a)  is  revised 
to  read  as  follows: 


§930.50    Marketing  policy. 

(a)  Optimum  supply.  On  or  about  July 
1  of  each  crop  year,  the  Board  shall  hold 
a  meeting  to  review  sales  data, 
inventory  data,  current  crop  forecasts 
and  market  conditions  in  order  to 
establish  an  optimum  supply  level  for 
the  crop  year.  The  optimum  supply 
volume  shall  be  calculated  as  100 
percent  of  the  average  sales  of  the  prior 
three  years,  reduced  by  the  average  sales 
that  represent  dispositions  of  restricted 
percentage  cherries  qualifying  for 
diversion  credit  for  the  same  three 
years,  unless  the  Board  determines  that 
it  is  necessary  to  recommend  otherwise 
with  respect  to  sales  of  restricted 
percentage  cherries,  to  which  shall  be 
added  a  desirable  carryout  inventory  not 
to  exceed  20  million  pounds  or  such 
other  amount  as  the  Board,  with  the 
approval  of  the  Secretary,  may  establish. 
This  optimimi  supply  volume  shall  be 
announced  by  the  Board  in  accordance 
with  paragraph  (h)  of  this  section. 
***** 

[PR  Doc.  00-31455  Filed  12-8-00;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEA-209P] 

RIN1117-AA59 

Schedule  of  Controlled  Substances: 
Placement  of  Dichloralphenazone  Into 
Schedule  IV 

agency:  Drug  Enforcement 

Administration  (DEA),  Department  of 

Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  issued 
by  the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
expressly  list  dichloralphenazone  as  a 
Schedule  FV  controlled  substance  imder 
the  Controlled  Substances  Act  (CSA). 
This  proposed  action  is  based  on  the 
DEA's  interpretation  that 
dichloralphenazone  is  a  compound 
containing  chloral  hydrate,  a  Schedule 
rV  controlled  substance  under  21  CFR 
part  1308;  by  definition, 
dichloralphenazone  is  also  a  Schedule 
rV  substance.  If  finalized,  this  action 
will  impose  the  regulatory  controls  and 
criminal  sanctions  of  Schedule  IV  on 
those  persons  who  handle 
dichloralphenazone  or  products 
containing  dichloralphenazone. 
DATES:  Comments  must  be  received  by 
February  9,  2001. 


ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  the  Deputy 
Administrator,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537;  Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  (202)  307- 
7183. 

SUPPLEMENTARY  INFORMATION: 

What  Is  Dichloralphenazone? 

Dichloralphenazone  (also  known  as 
dichloralantipjTine)  is  a  compoimd 
containing  two  molecules  of  chloral 
hydrate  (2,2,2-trichloro-l,l-ethanediol) 
and  one  molecule  of  phenazone  (1,2- 
dihydro-1 ,5-dimethyl-2-phenyl- 
3Hpyrazol-3-one);  CAS  No.  480-30-8. 
Dichloralphenazone  is  a  sedative 
typically  used  in  combination  with 
isometheptene  mucate  and. 
acetaminophen  in  formulating 
prescription  pharmaceuticals  for  the 
relief  of  tension  and  vascular  headaches. 
When  dichloralphenazone  is 
administered  or  placed  in  an  aqueous 
solution  (a  liquid  preparation  of  any 
substance  dissolved  in  water)  it 
dissociates  to  form  chloral  hydrate  and 
phenazone. 

Why  Is  DEA  Issuing  This  Notice? 

Schedule  IV  controlled  substances  are 
listed  in  21  CFR  1308.14.  Section 
1308.14(c)  lists  49  depressants, 
including  chloral  hydrate,  that  are 
Schedule  IV  controlled  substances.  The 
first  sentence  of  21  CFR  1308.14(c) 
states  that  the  category  of  Schedule  IV 
depressants  includes  "any  material, 
compoimd,  mixtiue,  or  preparation 
which  contains  any  quantity  of  the 
substances  listed  in  the  section.  Since 
dichloralphenazone  is  a  compound 
containing  chloral  hydrate,  it  is  likewise 
a  Schedule  IV  depressant. 

It  has  come  to  the  attention  of  the 
DEA  that  a  large  portion  of  the 
pharmaceutical  industry  that  handles 
dichloralphenazone  or  products 
containing  dichloralphenazone  has 
failed  to  recognize  that  this  is  a 
compoimd  containing  chloral  hydrate. 
To  clarify  this  situation,  the  Deputy 
Administrator  is  publishing  this  notice 
proposing  that  dichloralphenazone  be 
expressly  listed  as  a  Schedule  IV 
depressant  and  assigned  a  specific  DEA 
control  number. 

What  Is  the  Effect  of  This  Notice? 

This  notice  clarifies  the  DEA's 
position  regarding  the  control  status  for 
dichloralphenazone.  This  proposed 


rule,  if  finalized,  would  specifically  list 
dichloralphenazone  as  a  Schedule  IV 
depressant.  In  addition,  this  notice 
provides  an  opportunity  for  interested 
persons  to  comment,  in  writing,  with 
regard  to  any  information  they  feel  may 
have  a  bearing  on  this  matter. 

What  Regulatory  Requirements  Will  Be 
Applied  to  Handlers  of 
Dichloralphenazone? 

Persons  currently  involved  with  the 
manufacture  or  handling  of  this 
substance  are  not  expected  to  comply 
with  DEA  regulations  applicable  to  a 
Schedule  IV  substance  until  such  time 
as  a  final  rule  is  published  in  the 
Federal  Register.  If/When  a  final  rule  is 
published  in  the  Federal  Register, 
persons  who  manufacture,  distribute, 
dispense,  import,  export,  store  or  engage 
in  research  with  dichloralphenazone 
will  be  provided  with  delayed  dates  for 
compliance  with  Federal  regulations  in 
order  to  avoid  imposing  any  special 
hardship.  Upon  publication  of  a  final 
rule,  the  applicable  regulations  and 
amount  of  time  for  compliance  will  be 
as  follows: 

1.  Registration 

Any  person  who  manufactures, 
distributes,  dispenses,  imports  or 
exports  dichloralphenazone  or  who 
engages  in  research  or  conducts 
instructional  activities  or  chemical 
analysis  with  respect  to  this 
preparation,  or  who  proposes  to  engage 
in  such  activities,  must  be  registered  to 
conduct  such  activities  in  accordance 
with  21  CFR  part  1301  on  and  after  30 
days  from  date  of  the  publication  of  the 
final  rule  in  the  Federal  Register.  Any 
person  who  is  currently  engaged  in  any 
of  the  above  activities  must  submit  an 
application  for  registration  by  30  days 
from  date  of  publication  of  the  final  rule 
in  the  Federal  Register.  Any  such 
person  may  then  continue  their 
activities  until  the  DEA  has  approved  or 
denied  that  application. 

2.  Disposal  of  Stocks 

Any  person  who  elects  not  to  obtain 
a  Schedule  IV  registration  or  is  not 
entitied  to  such  registration  must 
surrender  all  quantities  of  currentiy 
held  dichloralphenazone  in  accordance 
with  procedures  outlined  in  21  CFR 
1307.21  on  or  before  30  days  from  date 
of  publication  of  the  final  rule  in  the 
Federal  Register,  or  may  transfer  all 
quantities  of  currently  held 
dichloralphenazone  to  a  person 
registered  under  the  CSA  and 
authorized  to  possess  Schedule  IV 
control  substances  on  or  before  30  days 
from  date  of  publication  of  the  final  rule 
in  the  Federal  Register. 


Dichloralphenazone  to  be  surrendered 
to  DEA  must  be  listed  on  a  DEA  Form 
41,  "Inventory  of  Controlled  Substances 
Surrendered  for  Destruction."  DEA 
Form  41  and  instructions  can  be 
obtained  from  the  nearest  DEA  office. 

3.  Security 

Dichloralphenazone  must  be 
manu&ctured,  distributed  and  stored  in 
accordance  with  21  CFR  1301.71, 
1301.72(b).  (c),  and  (d),  1301.73, 
1301.74,  1301.75(b)  and  (c)  and  1301.76 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register. 

4.  Labeling  and  Packaging 

All  commercial  containers  of 
dichloralphenazone  that  are  packaged 
on  or  after  180  days  from  date  of 
publication  of  the  final  rule  in  the 
Federal  Register  must  have  the 
appropriate  Schedule  IV  labeling  and 
packaging  as  required  bv  21  CFR 
1302.03-1302.07.  Comrnercial 
containers  of  dichloralphenazone 
packaged  before  180  days  from  date  of 
publication  of  the  final  rule  in  the 
Federal  Register  and  not  meeting  the 
requirements  specified  in  21  CFR 
1302.03-1302.07  may  be  distributed 
until  270  days  from  date  of  publication 
of  the  final  rule  in  the  Federal  Register. 
On  and  after  270  days  from  date  of 
publication  of  the  final  rule  in  the 
Federal  Register  all  commercial 
containers  of  dichloralphenazone  must 
bear  the  CfV  labels  as  specified  in  21 
CFR  1302.03-1302.07. 

5.  Inventory 

Registrants  possessing 
dichloralphenazone  are  required  to  take 
inventories  pursuant  to  21  CFR  1304.03, 
1304.04  and  1304.11  after  publication  of 
the  final  rule  in  the  Federal  Register. 

6.  Records 

All  registrants  must  keep  records 
pursuant  to  21  CFR  1304.03,  1304.04 
and  1304.21-1304.23  after  publication 
of  the  final  rule  in  the  Federal  Register. 

7.  Prescriptions 

All  prescriptions  for 
dichloralphenazone  or  prescriptions  for 
products  containing  dichloralphenazone 
are  to  be  issued  pursuant  to  21  CFR 
1306.03-1306.06  and*  1306.21-1306.26. 
All  prescriptions  for 
dichloralphenazone  or  products 
containing  dichloralphenazone  issued 
on  or  before  60  days  from  date  of 
publication  of  the  final  rule  in  the 
Federal  Register,  if  authorized  for 
refilling,  shall,  as  of  that  date,  be  limited 
to  five  refills  and  shall  not  be  refilled 
after  180  days  from  date  of  publication 
of  the  final  rule  in  the  Federal  Register. 
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8.  Importation  and  Exportation 

All  importation  and  exportation  of 
dichloralphenazone  shall  be  in 
compliance  with  21  CFR  part  1312  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

9.  Criminal  Liability 

Any  activity  with  dichloralphenazone 
not  authorized  by,  or  in  violation  of,  the 
CSA  or  the  Controlled  Substances 
Import  and  Export  Act  shall  be  unlawful 
on  or  after  30  days  from  date  of 
publication  of  the  final  rule  in  the 
Federal  Register,  except  as  authorized 
in  that  rule. 

Regulatory  Certificatioiis 

Regulatory  Flexibility  Act 

The  Deputy  Administrator  hereby 
certifies  that  this  rulemaking  has  been 
drafted  in  a  manner  consistent  with  the 
principles  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  It  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities.  Most  handlers  of 
dichloralphenazone  or  prescription 
products  containing  this  substance  are 
already  registered  to  handle  controlled 
substances  and  are  subject  to  the 
regulatory  requirements  of  the  CSA. 

Executive  Order  12866 

The  Deputy  Administrator  further 
certifies  that  this  rulemaking  has  been 
drafted  in  accordance  with  the 
principles  in  Executive  Order  12866 
Section  ifb).  DEA  has  determined  that 
this  is  not  a  significant  rulemaking 
action.  Therefore,  this  action  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  regidation  meets  the  applicable 
standards  set  forth  in  Sections  3{a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  order  13132.  UnAmded 
Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 


deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Patricia  M. 
Good,  Chief,  Liaison  and  Policy  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  telephone 
(202)  307-7297. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control, 
Narcotics,  prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(a)  of 
the  CSA  [21  U.S.C.  811(a)l,  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (21  CFR  0.100),  and 
redelegated  to  the  Deputy  Administrator 
of  die  DEA  pursuant  to  28  CFR  0.104, 
the  Deputy  Administrator  hereby 
proposes  that  21  CFR  part  1308  be 
amended  as  follows: 

PART  1308— {AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812,  B71{b) 
unless  otherwise  noted. 

2.  Section  1308.14  is  proposed  to  be 
amended  by  redesignating  the  existing 
paragraphs  (c)(15)  through  (c)(49)  as 
(c)(16)  through  {c)(50)  and  by  adding  a 
new  paragraph  (c)(15)  to  read  as  follows: 

§1308.14    Schedule  IV. 

*         *         *         *         » 


(c)  *  *   * 

(15)  Dichloralphenazone  . 
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Dated:  November  30,  2000. 
Julio  F.  Mercado. 
Deputy  Administrator. 
[FR  Doc.  00-31356  Filed  12-8-00;  8:45  am] 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  2000-4B] 

Public  Performance  of  Sound 
Recordings:  Definition  of  a  Service 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Petition  for  ndemaking,  denial. 

summary:  On  April  17,  2000,  the  Digital 
Media  Association  ("DiMA")  filed  a 
petition  with  the  Copyright  Office, 
requesting  that  the  Office  initiate  a 
rulemaking  proceeding  to  amend  the 
rule  that  defines  the  term  "Service"  for 
piuposes  of  the  statutory  license 
governing  the  public  performance  of 
sound  recordings  by  means  of  digital 
audio  transmissions.  DiMA  sought  an 
amendment  that,  if  adopted,  would 
expand  the  ciurent  definition  of  the 
term  "Service"  to  state  that  a  service  is 
not  interactive  simply  because  it  offers 
the  consumer  some  degree  of  influence 
over  the  programming  offered  by  the 
webcaster.  For  the  reasons  set  forth  in 
this  notice,  the  Copyright  Office  is 
denying  the  DiMA  petition. 
DATE:  December  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copjright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION: 
Background 

Since  the  enactment  of  the  Digital 
Performance  Right  in  Sound  Recordings 
Act  of  1995  ("DPRA"),  Public  Law  104- 
39,  copyright  owners  of  sound 
recordings  have  enjoyed  an  exclusive 
right  to  perform  their  copyrighted  works 
publicly  by  means  of  a  digital  audio 
transmission,  subject  to  certain 
limitations  and  exemptions.  Among  the 
limitations  on  the  newly  created  digital 
performance  right  was  the  creation  of  a 
statutory  license  for  nonexempt, 
noninteractive,  digital  subscription 
transmissions.  17  U.S.C.  114(d)(2),  (3) 
and  (f)  (1995). 


This  license  was  amended  in  1998  in 
response  to  the  rapid  growth  of  digital 
commimications  networks,  e.g.,  the 
Internet,  and  the  confusion  surrounding 
the  question  of  how  the  DPRA  applied 
to  certain  nonsubscription  digital  audio 
services.  These  changes,  included  in  the 
Digital  Millennium  Copyright  Act  of 
1998  ("DMCA"),  Public  Law  105-304, 
expanded  the  section  114  statutory 
license  to  expressly  cover  nonexempt 
eligible  nonsubscription  transmissions 
and  nonexempt  transmissions  made  by 
preexisting  satellite  digital  audio  radio 
services.  17  U.S.C.  114(f)  (1998). 

For  purposes  of  the  DMCA,  an 
"eligible  nonsubscription  transmission" 
is  defined  as: 

a  non-interactive  nonsubscription  digital 
audio  transmission  not  exempt  under 
subsection  (d)(1)  that  is  made  as  part  of  a 
service  that  provides  audio  programming 
consisting,  in  whole  or  in  part,  of 
performances  of  sound  recordings,  including 
retransmissions  of  broadcast  transmissions,  if 
the  primary  purpose  of  the  service  is  to 
provide  to  the  public  such  audio  or  other 
entertainment  programming,  and  the  primary 
purpose  of  the  service  is  not  to  sell,  advertise, 
or  promote  particular  products  or  services 
other  than  sound  recordings,  live  concerts,  or 
other  music-related  events. 

17  U.S.C.  114(j)(6)  (1998).  A  key 
element  of  the  definition  is  the 
requirement  that  the  transmission  must 
be  "non-interactive."  Unless  a  service 
meets  this  criterion,  it  is  ineligible  for 
the  statutory  license  and,  instead,  must 
negotiate  a  voluntary  agreement  with 
the  copyright  owner(s)  of  the  sound 
recordings  before  performing  the  works 
by  means  of  digital  audio  transmissions. 
17  U.S.C.  114(d)(3)  (1998). 

The  distinction  between  interactive 
and  non-interactive  transmissions  is 
central  to  determining  whether  a  service 
that  transmits  performances  of  sound 
recordings  is  eligible  to  operate  under 
the  section  114  licensing  scheme.  Non- 
interactive  services  may  make  use  of  the 
statutory  license,  but  interactive 
services  incur  full  copyright  liability 
under  the  digital  performance  right  and, 
therefore,  must  conduct  arms-length 
negotiations  with  the  copyright  owners 
of  the  sound  recordings  for  a  license 
before  making  a  digital  transmission  of 
a  sound  recording.  Congress  imposed 
full  copyright  liability  on  interactive 
services  because  it  believed  "interactive 
services  [were]  most  likely  to  have  a 
significant  impact  on  traditional  record 
sales,  and  therefore  pose[d]  the  greatest 
threat  to  the  livelihoods  of  those  whose 
income  depends  upon  revenues  derived 
from  traditional  record  sales."  S.  Rep. 
No.  104-128,  at  16  (1995). 

Congress  first  defined  an  "interactive 
service"  in  the  DPRA  as  a  service  that: 


enables  a  member  of  the  public  to  receive,  on 
request,  a  transmission  of  a  particular  sound 
recording  chosen  by  or  on  behalf  of  the 
recipient.  The  ability  of  individuals  to 
request  that  particular  sound  recordings  be 
performed  for  reception  by  the  public  at  large 
does  not  make  a  service  interactive.  If  an 
entity  offers  both  interactive  and  non- 
interactive  services  (either  concurrently  or  at 
different  times),  the  non-interactive 
component  shall  not  be  treated  as  part  of  an 
interactive  service. 

17  U.S.C.  114(j){4)  (1995).  The  second 
sentence  was  added  to  make  clear  that 
"the  term  "interactive  service"  is  not 
intended  to  cover  traditional  practices 
engaged  in  by,  for  example,  radio 
broadcast  stations,  through  which 
individuals  can  ask  the  station  to  play 
a  particular  sound  recording  as  part  of 
the  service's  general  programming 
available  for  reception  by  members  of 
the  public  at  large."  S.  Rep.  No.  104- 
128,  at  33-34  (1995). 

In  the  DMCA,  Congress  expanded  this 
definition  to  include  further  explanation 
of  the  type  of  activity  that  does  not,  in 
and  of  itself,  make  a  service  interactive. 
Specifically,  the  DMCA  refined  the 
definition  of  an  "interactive  service"  as 
follows: 

(7)  An  "interactive  service"  is  one  that 
enables  a  member  of  the  public  to  receive  a 
transmission  of  a  program  specially  created 
for  the  recipient,  or  on  request,  a 
transmission  of  a  particular  sound  recording, 
whether  or  not  as  part  of  a  program,  which 
is  selected  by  or  on  behalf  of  the  recipient. 
The  ability  of  individuals  to  request  that 
particular  sound  recordings  be  performed  for 
reception  by  the  public  at  large,  or  in  the  case 
of  a  subscription  service,  by  all  subscribers 
of  the  service,  does  not  make  a  service 
interactive,  if  the  programming  on  each 
channel  of  the  service  does  not  substantially 
consist  of  sound  recordings  that  are 
performed  within  1  hour  of  the  request  or  at 
a  time  designated  by  either  the  transmitting 
entity  or  the  individual  making  such  request. 
If  an  entity  offers  both  interactive  and 
noninteractive  services  (either  concurrently 
or  at  different  times),  the  noninteractive 
component  shall  not  be  treated  as  part  of  an 
interactive  service. 

17  U.S.C.  114(j)(7)  (1998).  In  bodi  cases. 
Congress  sougbt  to  identify  a  service  as 
interactive  according  to  the  amount  of_ 
influence  a  member  of  the  public  would 
have  on  the  selection  and  performance 
of  a  particular  soimd  recording.  Neither 
definition,  however,  draws  a  bright  line 
delineating  just  how  much  input  a 
member  of  the  public  may  have  upon 
the  basic  programming  of  the  service. 

On  April  17,  2000,  the  Digital  Media 
Association  ("DiMA")  filed  a  petition 
with  the  Office,  seeking  clarification  on 
this  point  and  an  amendment  to  the 
regidation  defining  the  term  "service." 
DiMA's  proposed  rule  would  amend  37 
C.F.R.  201.35(b)(2)  as  follows: 


A  Service  making  transmissions  that 
otherwise  meet  the  requirements  for  the 
section  114(f)  statutory  license  is  not 
rendered  "interactive,"  and  thus  ineligible 
for  the  statutory  license,  simply  because  the 
consumer  may  express  preferences  to  such 
Service  as  to  the  musical  genres,  artists  and 
sound  recordings  that  may  be  incorporated 
into  the  Service's  music  programming  to  the 
public.  Such  a  Service  is  not  "interactive" 
under  section  114(j)(7).  as  long  as:  (i)  Its 
transmissions  are  made  available  to  the 
public  generally;  (ii)  the  features  offered  by 
the  Service  do  not  enable  the  consumer  to 
determine  or  learn  in  advance  what  sound 
recordings  will  be  transmitted  over  the 
Service  at  any  particular  time;  and  (iii)  its 
transmissions  do  not  substantially  consist  of 
sound  recordings  performed  within  one  hour 
of  a  request  or  at  a  time  designated  by  the 
transmitting  entity  or  the  individual  making 
the  request. 

The  effect  of  the  amendment  would  be 
that  a  service  would  not  be  considered 
interactive  merely  because  it  offers  a 
consumer  some  degree  of  influence  over 
the  streamed  programming. 

Shortly  thereafter,  the  Copyright 
Office  published  a  notice  in  the  Federal 
Register,  seeking  comment  from 
interested  parties  on  two  issues.  First, 
the  Office  asked  whether  the  petition 
articidated  a  proper  subject  for  a 
rulemaking  proceeding;  and  second, 
assuming  the  requested  rule  could  be 
promulgated  through  a  notice  and 
comment  proceeding,  whether  sufficient 
information  existed  "to  promulgate  a 
regulation  that  could  accurately 
distinguish  between  activities  that  are 
interactive  and  those  that  are  not."  65 
FR  33266,  33267  (May  23,  2000). 

For  the  reasons  set  forth  herein,  the 
Copyright  Office  denies  DiMA's 
petition. 

Comments 

Comments  and  reply  comments  were 
filed  by  the  Recording  Industry 
Association -of  America,  Inc.  ("RIAA") 
and  the  Digital  Media  Association 
("DiMA"). 

Is  a  Rulemaking  Proceeding  Necessary 
or  Appropriate? 

DiMA  seeks  its  proposed  amendment 
to  the  definition  of  the  term  "service" 
based  on  its  understanding  that  a 
consumer-influenced  webcast  would 
not  be  prohibited  fi-om  using  the  section 
114  statutory  license.  According  to 
DiMA,  this  clarification  is  necessary  in 
large  part  because  copyright  holders  of 
the  soimd  recordings  have  taken  the 
untenable  position  that  "consumer- 
influenced  webcasting  of  any  nature  is 
not  eligible  for  the  DMCA  statutory 
license."  DiMA  comment  at  4;  DiMA 
reply  at  9-1 1 . 

At  the  same  time,  DiMA  states  that  it 
is  impossible  to  discern  all  possible 
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permutations  of  features  and 
functionalities  that  may  be  offered  by  a 
service  which  allows  consumer  input  on 
programming  selections.  DiMA 
comment  at  5.  Nevertheless,  DiMA 
asserts  that  its  proposed  rule  establishes 
guidelines  to  be  used  to  determine 
whether  a  specific  service  is  interactive 
after  a  fact-intensive  analysis  of  its 
activities.  DiMA  acknowledges, 
however,  that  the  Office  may  determine 
that  application  of  the  rule,  especially 
the  guidelines  set  forth  in  the  second 
half  of  the  proposal,  may  involve 
evidentiary  issues  that  bar  adoption  of 
the  entire  proposal.  If  this  is  the  case, 
DiMA  asks  the  Office  to  adopt,  at  a 
minimum,  the  first  sentence  of  the 
proposed  rule,  which  reads  as  follows: 

A  Service  making  transmissions  that 
otherwise  meet  the  requirements  for  the 
section  114(fl  statutory  license  is  not 
rendered  "interactive,"  and  thus  ineligible 
for  the  statutory  license,  simply  because  the 
consumer  may  express  preferences  to  such 
Service  as  to  the  musical  genres,  artists  and 
sound  recordings  that  may  be  incorporated 
into  the  Service's  music  programming  to  the 
public. 

DiMA  reply  at  7.  DiMA  is  expressly  not 
asking  the  Copyright  Office  to  determine 
whether  any  particular  service  is  non- 
interactive.  Id. 

DiMA  also  argues  that  the  rulemaking 
is  necessary  in  order  to  "define  the 
appropriate  boimds"  of  the  Copyright 
Arbitration  Royalty  Panel  ("CARP") 
"proceeding  which  will  determine  the 
statutory  rates  for  sotmd  recording 
performances  {and  certain 
reproductions)  associated  with 
webcasting."  DiMA  Petition  at  2;  DiMA 
comment  at  4;  see  also  64  FR  52107 
(September  27,  1999). 

RIAA  opposes  the  DiMA  petition.  It 
asserts  that  DiMA's  proposed  change 
will  not  clarify  current  law,  but  actually 
change  it.  RIAA  argues  that  clear 
standards  for  determining  what 
constitutes  an  "interactive  service"  have 
already  been  set  forth  in  section 
114(j)(7).  Specifically,  section  114(j)(7) 
requires  an  "interactive  service"  to 
either  "enabled  a  member  of  the  public 
to  receive  a  transmission  of  a  program 
specially  created  for  the  recipient,  or  on 
request,  a  transmission  of  a  particular 
soimd  recording,  whether  or  not  as  part 
of  a  program,  which  is  selected  by  or  on 
behalf  of  the  recipient."  17  U.S.C. 
114(0(7). 

RIAA  also  argues  that  the 
determination  as  to  whether  a  particular 
service  is  interactive  requires  a  fact- 
intensive  inquiry  to  determine  whether 
the  service  offers  the  type  of  prohibited 
activity  characterized  in  section 
114(j)(7).  Moreover,  RIAA  contends  that 
the  DiMA  proposal  fails  to  define  a  class 


of  service  that  embodies  these 
principles,  offering  instead,  a  rule  meant 
to  cover  "a  myriad  of  services  with 
different  personalization  featvires," 
which  defy  characterization  into  general 
categories.  RIAA  comment  at  12.  RIAA 
then  cites  potential  problems  with  the 
proffered  regulatory  language  due  to  the 
lack  of  precise  definitions  for  concepts 
and  terms  such  as  "preferences"  or 
"incorporated  into  the  Service's 
programming."  Id.  at  6. 

RIAA  also  takes  exception  to  DiMA's 
assertions  that  RIAA  believes  any 
amount  of  consumer  influence 
automatically  makes  a  service 
interactive.  In  fact,  RIAA  acknowledges 
that  all  music  progranuning  services  are 
likely  to  be  influenced  by  their 
consumers'  tastes.  RIAA  comment  at  3. 
For  this  reason,  RIAA  piuports  to 
examine  each  service  on  a  case-by-case 
basis,  asking  the  question  "whether  the 
service  offers  'programs  specially 
created  for  the  recipient'  or  whether  it 
allows  listeners  to  request  partigular 
sound  recordings."  RIAA  reply  at  2-3. 
Because  it  evaluates  each  service  in  this 
manner,  RIAA  maintains  that  DiMA's 
argument  in  support  of  this  rulemaking 
proceeding  is  groundless. 

The  Copyright  Office  has  considered 
DiMA's  request  to  initiate  a  rulemaking 
to  clarify  that  a  service  does  not  become 
interactive  merely  because  consiuners 
may  have  some  influence  on  the  music 
programming  offered  by  the  service  and 
finds  that  this  concept  is  not  in  dispute. 
RIAA  readily  acknowledges  that 
consumers  may  express  preferences  for 
certain  music  genres,  artists,  or  even 
sound  recordings  without  the  service 
necessarily  becoming  interactive.  RIAA 
comment  at  8.  The  Office  agrees,  and 
concurs  with  DiMA  that  certain 
passages  from  the  DMCA  Conference 
Report  quoted  in  its  comments  support 
this  interpretation.  For  example,  the 
following  passage  in  the  DMCA 
Conference  Report  distinguishes 
between  certain  activities  that  make  a 
service  interactive  and  those  that  do  not: 

(A)  service  would  be  interactive  if  it 
allowed  a  small  number  of  individuals  to 
request  that  sound  recordings  be  performed 
in  a  program  specially  created  for  that  group 
and  not  available  to  any  individuals  outside 
of  that  group.  In  contrast,  a  service  would  not 
be  interactive  if  it  merely  transmitted  to  a 
large  number  of  rcscipients  of  the  service's 
transmissions  a  program  consisting  of  sound 
recordings  requested  by  a  small  number  of 
those  listeners. 

H.R.  Conf.  Rep.  No.  105-797,  at  87-88 
(1998)  ("DMCA  Conference  Report"). 

However,  the  fact  that  some  degree  of 
consumer  influence  on  a  service's 
programming  is  permissible  does  not 
mean  that  a  regulation  to  cleirify  that  fact 


is  necessary  or  even  desirable.  In  fact, 
because  the  law  and  the  accompanying 
legislative  history  make  it  clear  that 
consumers  can  have  some  influence  on 
the  offerings  made  by  a  service  without 
making  the  service  interactive,  there  is 
no  need  to  amend  the  regulations  to 
make  this  point. 

What  is  not  clear,  however,  is  how 
much  influence  a  consumer  can  have  on 
the  programming  offered  by  a 
transmitting  entity  before  that  activity 
must  be  characterized  as  interactive. 
The  examples  cited  in  the  comments 
and  gleaned  from  the  legislative  history 
are  merely  illustrative  and  do  not 
identify  with  specificity  those 
characteristics  of  a  service  that  make  it 
interactive.  1  Such  a  determination  must 
be  made  on  a  case-by-case  basis  after  the 
development  of  a  full  evidentiary  record 
in  accordance  with  the  standards  and 
precepts  already  set  forth  in  the  statute. 
DiMA  appears  to  agree  with  this 
approach  in  theory  and,  in  fact, 
expressly  states  that  it  does  not  seek  a 
ruling  on  whether  any  particular  service 
should  be  characterized  as  an 
interactive  service.  DiMA  reply  at  7. 

Moreover,  coiuts  recognize  mat  some 
principles  must  evolve  over  a  period  of 
time  before  an  agency  will  have 
gathered  sufficient  information  to 
formulate  a  general  rule.  See  Securities 
and  Exchange  Commission  v.  Chenery 
Corp..  332  U.S.  194,  202-203  (1947) 
(acknowledging  that  "the  agency  may 
not  have  sufficient  experience  with  a 
particular  problem  to  warrant 
rigidifying  its  tentative  judgment  into  a 
hard  and  fast  rule.  Or  the  problem  may- 
be so  specialized  and  varying  in  nature 
as  to  be  impossible  to  captiu-e  within  the 
boimdaries  of  a  general  rule.").  See  also, 
WWHT,  Inc.  V.  Federal  Communications 
Commission,  656  F.2d  807,  817  (D.C. 
Cir.  1981)  (supporting  agency's  denial  of 
rulemaking  petition  in  case  where  rapid 
technological  development  in  area 
makes  it  difficult  to  formulate  effective 
regulations,  or  the  state  of  development 
"may  be  such  that  sufficient  data  are  not 
yet  available  on  which  to  premise 
adequate  regulations."). 

In  light  of  the  rapidly  changing 
business  models  emerging  in  today's 
digital  marketplace,  no  rule  can 
accurately  draw  the  line  demarcating 
the  limits  between  an  interactive  service 
and  a  noninteractive  service.  Nor  can 
one  readily  classify  an  entity  which 


'  RIAA  and  DiMA  discussed  the  services  offered 
by  Launch  Media,  Inc..  through  its  LAUNCHcast 
service,  and  MTV.  through  its  Radio  SonicNet 
service,  to  illustrate  the  type  of  offerings  that  are  in 
dispute.  See  RIAA  comment  at  6-7;  DiMA  reply  at 
lR-21.  From  these  descriptions.  ther«  is 
considerable  doubt  whether  either  offering  would 
qualify  as  an  "interactive  service." 


makes  transmissions  as  exclusively 
interactive  or  noninteractive.  The 
statutory  definition  of  an  "interactive 
service"  and  the  DMCA  Conference 
Report  make  it  clear  that  a  transmitting 
entity  may  offer  both  types  of  service, 
either  concurrently  or  at  different  times, 
and  that  "the  noninteractive 
components  are  not  to  be  treated  as  part 
of  an  interactive  service,  and  thus  are 
eligible  for  statutory  licensing."  See, 
DMCA  Conference  Report  at  88  (1998). 
The  proposed  amendment  makes  no 
mention  of  this  nuance  of  the  law. 

Moreover,  the  Copyright  Office  is  not 
persuaded  that  any  new  rules  are 
necessary  to  discern  which  parties 
should  participate  in  the  current 
copyright  arbitration  royalty  panel" 
proceeding,  the  purpose  of  which  is 
only  to  set  rates  and  terms  for  the  public 
performance  of  sound  recordings  made 
in  accordance  with  the  section  114 
statutory  license.  17  U.S.C.  114(f)(2)(A). 
The  panel's  responsibility  is  to  establish 
the  value  of  the  performances  and  set 
appropriate  rates,  not  to  discern 
whether  a  particular  service  meets  the 
eligibility  requirements  for  using  the 
license. 

In  short,  the  Office  does  not  believe 
that  DiMA  has  presented  a  persuasive 
case  that  a  rulemaking  on  this  issue  is 
necessary,  desirable,  or  feasible. 

For  these  reasons,  the  Office  denies 
DiMA's  petition. 

Dated:  November  21,  2000. 
Marybeth  Peters, 

Register  of  Copyrights. 
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ENVIR0NMEr4TAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRL-6914-9] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule — consistency 

update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
(OCS)  Air  Regulations.  Requirements 
applying  to  OCS  soiuces  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  (COA),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  (the 


Act).  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  South  Coast  Air 
Quality  Management  District  (South 
Coast  AQMD)  and  Ventura  County  Air 
Pollution  Control  District  (Ventura 
County  APCD)  are  the  designated  COAs. 
The  intended  effect  of  approving  the 
OCS  requirements  for  the  above 
Districts,  contained  in  the  Technical 
Support  Document,  is  to  regulate 
emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 

DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
January  10,  2001. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn:  Docket  No.  A-93- 
16  Section  XXII,  Environmental 
Protection  Agency,  Air  Division,  Region 
9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
docimients  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XXII. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 

EPA  Air  Docket  {Air-4),  Attn:  Docket 
No.  A-93-16  Section  XXII, 
Environmental  Protection  Agency,  Air 
Division,  Region  9,  75  Hav^rthome  St., 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131),  Attii:  Air 
Docket  No.A-93-16,  Section  XXII, 
Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard,  Air  Division  (Air-4), 
U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 
Why  is  EPA  taking  this  action? 

II.  EPA's  Evaluation 

A.  What  criteria  was  used  to  evaluate  rules 
submitted  for  update  of  40  CFR  part  55? 

B.  What  rule  requirements  were  submitted 
for  update  of  40  CFR  part  55? 


I.  Background  Information 

Why  is  EPA  Taking  This  AcUon? 

On  September  4 .  1 992 ,  EPA 
promulgated  40  CFR  part  55  ^  which 
established  requirements  to  control  air 
pollution  fi-om  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  soiu'ces  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  &at  for 
such  soiarces  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  woidd 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by  two 
local  air  pollution  control  agencies. 
Public  comments  received  in  writing 
within  30  days  of  publication  of  this 
document  will  be  considered  by  EPA 
before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  fi-om  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  nUes 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55.  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking.  December  5,  1991  (56  FR  63774).  and 
the  preamble  to  the  final  rule  promulgated 
September  4.  1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 
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SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  EPA's  Evaluation 

A.  What  Criteria  Was  Used  To  Evaluate 
Rules  Submitted  for  Update  of  40  CFR 
Part  55? 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 


are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  stemdards  or  part  C 
of  title  !  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules,-  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 


maintenance  of  federal  and  state 
ambient  air  quality  standards. 

B.  What  Rule  Requirements  Were 
Submitted  for  Update  of  40  CFR  Part 

55? 

1 .  After  review  of  the  rules  submitted 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rule  revisions  applicable  to 
OCS  sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA: 


Rule  No. 


102 
210 


218  

219 

301  

304  

304.1  ... 

306  

309  

401  

403  

403.1  ... 
431.1  ... 

465  

Reg.  IX 
1107  .... 
1113  .... 
1121  .... 
1146  .... 


1171 
1610 
1612 
1620 
1701 
1702 
1704 
1706 
2005 
2011 
2012 


Rule  names 


Definition  of  Terms  

Applications  and  Regulation  II — List  and  Criteria  Identifying  Information  required  of  Applicants  Seeking  a 
Permit  to  Constaict  from  the  SCAQMD. 

Continuous  Emission  Monitoring 

Equipment  Not  Requiring  a  Pemnit  Pursuant  to  Regulation  II 

Permit  Fees  (except  (e)(6)  and  Table  IV) 

Equipment,  Materials,  and  Ambient  Air  Analyses _ 

Analyses  Fees 

Plan  Fees  

Fees  for  Regulation  XVI 

Visible  Emissions 

Fugitive  Dust  

Wind  Entertainment  of  Fugitive  Dust  

Sulfur  Content  of  Gaseous  Fuels 

Vacuum  Producing  Devices  or  Systems 

New  Source  Performance  Standards  

Coating  of  Metal  Parts  and  Products 

Architectural  Coatings  

Control  of  Nitrogen  Oxides  from  Residential-Type,  Natural  Gas-Fired  Water  Heaters 

Emissions  of  Oxides  of  Nitrogen  from  Industrial,  Institutional,  and  Commercial  Boilers,  Steam  Genera- 
tors, and  Process  Heaters. 

Solvent  Cleaning  Operations 

Old- Vehicle  Scrapping 

Credits  for  Clean  On-Road  Vehicles 

Credits  for  Clean  Off-Road  Mobile  Equipment  

General " 

Definitions 

Exemptions 

Emission  Calculations  

New  Source  Review  for  RECLAIM  except  (i) 

Requirements  for  Monitoring,  Reporting,  and  Recordkeeping  for  Oxides  of  Sulfur  (SOx)  Emissions  

Requirements  for  Monitoring,  Reporting,  and  Recordkeeping  for  Oxides  of  Nitrogen  (  NOx)  Emissions  .... 


Adoption 
date 


04/09/99 
04/10/98 

05/14/99 
05/19/00 
05/19/00 
05/19/00 
05/19/00 
05/19/00 
05/19/00 
09/11/98 
12/11/98 
06/16/00 
06/12/98 
08/13/99 
05/19/00 
08/14/98 
05/14/99 
12/10/99 
06/16/00 

10/08/99 
02/12/99 
07/10/98 
07/10/98 
08/13/99 
08/13/99 
08/13/99 
08/13/99 
04/09/99 
04/09/99 
04/09/99 


The  following  new  rules  were  submitted  and  are  proposed  for  incorporation: 


112  .. 
218.1 
218.1 
2506 


Definition  of  Minor  Violation  and  Guidelines  for  Issuance  of  Notice  to  Comply 

Continuous  Emission  Monitoring  Performance  Specifications  

Attachment  A — Supplemental  and  Altemative  CEMS  Performance  Requirements 
Area  Source  Credits  for  NOx  and  SOx  


11/13/98 
05/14/99 
05/14/99 
12/10/99 


The  following  rules  were  submitted,  but  will  not  be  incorporated  because  they  are  administrative: 


216 
222 
303 
311 


Appeals 

Filing  Requirements  for  Specific  Emission  Sources  Not  Requiring  a  Permit  Pursuant  to  Regulation  II 

Hearing  Board  Fees  

Air  Quality  Investment  Program  (AQIP)  Fees 


05/19/00 
05/19/00 
05/19/00 
05/19/00 


2.  After  review  of  the  rules  submitted 
by  Ventiu-a  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 


part  55,  EPA  is  proposing  to  make  the 
following  rule  revisions  applicable  to 


OCS  soiuces  for  which  the  Ventiu'a 
County  APCD  is  designated  as  the  COA: 
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Rule  No. 

Rule  name 

Adoption 
date 

42  

Permit  Fees  , 

06/1 3AX) 

74.15.1  

Boilers,  Steam  Generators,  and  Process  Heaters 

06/13/00 

^  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 


onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  EPA  will  use  its  own  administrative 


and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55.14  (c)(4). 


m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
envirorunental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  Lne  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 


meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accotmtable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 


power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  altemative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
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no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures.  Air  pollution  control, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Nitrogen  oxides, 
Outer  continental  shelf,  Ozone, 
Particulate  matter.  Permits,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  November  20.  2000. 
Felicia  Marcus, 
Regional  Administrator,  Region  IX. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
{e)(3){ii)(G)  and  (e)(3){iiKH)  to  read  as 
follows: 

§  55.1 4  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States' 
seaward  boundaries,  by  State. 

***** 

(e)  *   *  * 

(3)  *   *   * 

(ii)  *  *  * 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 


Appendix  to  Part  55— {Amended] 

3.  Appendix  A  to  40  CFR  Part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(7)  and  (b)(8)  under  the  heading 
"California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State. 


California. 

***** 

(b)  Local  requirements. 

***** 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Part  I,  II  and  III): 
Rule  102    Defmition  of  Terms  (Adopted  4/9/ 

99) 
Rule  103     Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 
Rule  112    Definition  of  Minor  Violation  and 

Guidelines  for  Issuance  of  Notice  to 

Comply  (Adopted  11/13/98) 
Rule  118    Emergencies  (Adopted  12/7/95) 
Rule  201     Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1    Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203     Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  and  Regulation  II — 

List  and  Criteria  Identifying  Information 

required  of  Applicants  Seeking  a  Permit 

to  Construct  from  the  SCAQMD 

(Adopted  4/10/98) 
Rule  211     Definition  of  Minor  Violation  and 

Guidelines  for  Issuance  of  Notice  to 

Comply  (Adopted  11/13/98) 
Rule  212    Standeu'ds  for  Approving  Permits 

(Adopted  12/7/95)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Continuous  Emission  Monitoring 

(Adopted  5/14/99) 
Rule  218.1     Continuous  Emission 

Monitoring  Performance  Specifications 

(Adopted  5/14/99) 


Rule  218.1     Attachment  A — Supplemental 

and  Alternative  CEMS  Performance 

Requirements  (Adopted  5/14/99) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(Adopted  5/19/00) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  5/19/00) 

except  (e)(6)and  Table  IV 
Rule  304    Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/19/00) 
Rule  304.1     Analyses  Fees  (Adopted  5/19/ 

00} 
Rule  305    Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  5/19/00) 
Rule  309    Fees  for  Regulation  XVI  Plans 

(Adopted  5/19/00) 
Rule  401     Visible  Emissions  (Adopted  9/11/ 

98) 
Rule  403    Fugitive  Dust  (Adopted  12/11/98) 
Rule  403. 1     Wind  Entertainment  of  Fugitive 

Dust  (06/16/00) 
Rule  404    Particulate  Matter — Concentration 

(Adopted  2/7/86) 
Rule  405     Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(Adopted  12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  7/12/96) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  6/12/98) 
Rule  431.2     Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  43 1 . 3     Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  SolvenU  (Adopted  3/5/ 

82) 
Rule  444    Open  Fires  (Adopted  10/2/87) 
Rule  463    Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  8/13/99) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77)  Addendum  to 

Regulation  IV  (Effective  1977) 
Rule  518    Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rale  518.1     Permit  Appeal  Procedures  for 

Title  V  Facilities  (Adopted  8/11/95) 
Rule  518.2    Federal  Alternative  Operating 

Conditions  (Adopted  1/12/96) 
Rule  701     Air  Pollution  Emergency 

Contingency  Actions  (Adopted  6/13/97) 
Rule  702    Definitions  (Adopted  7/11/80) 


Rule  704    Episode  Declaration  (Adopted  7/ 

9/82) 
Rule  707    Radio — Communication  System 

(Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82) 
Rule  708.1     Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2    Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4    Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709    First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711    Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712    Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715    Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77) 
Regulation  LX — New  Source  Performance 

Standards  (Adopted  5/19/00) 
Rule  1106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1 107    Coating  of  Metal  Parts  and 

Products  (Adopted  8/14/98) 
Rule  1 109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/14/97) 
Rule  1110.1     Emissions  ftt)m  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/85) 
Rule  1110.2    Emissions  from  Gaseous-and 

Liquid  Fueled  Internal  Combustion 

Engines  (Adopted  11/14/97) 
Rule  1113     Architectural  Coatings  (Adopted 

5/14/99) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  12/10/99) 
Rule  1122     Solvent  Degreasers  (Adopted  7/ 

11/97) 
Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1129    Aerosol  Coatings  (rescinded  3/8/ 

96) 
Rule  1 1 34    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/8/97) 
Rule  1 1 36    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1 142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 146    Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  6/16/00) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial,  Institutional,  and 

Commercial  Boilers,  steam  Generators, 

and  Process  Heaters  (Adopted  5/13/94) 
Rule  1 146.2    Emissions  of  Oxides  of 

Nitrogen  from  Large  Water  Heaters  and 

Small  Boilers  (Adopted  1/9/98) 
Rule  1148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing 

(Adopted  7/14/95) 


Rule  1168    Adhesive  Applications  (Adopted 

2/13/98) 
Rule  1171     Solvent  Cleaning  Operations 

(Adopted  10/8/99) 
Rule  1173    Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176    VOC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1301     General  (Adopted  12/7/95) 
Rule  1302    Definitions  (Adopted  12/7/95) 
Rule  1303    Requirements  (Adopted  5/10/96) 
Rule  1304    Exemptions  (Adopted  6/14/96) 
Rule  1306    Emission  Calculations  (Adopted 

6/14/"6) 
Rule  1313    Permits  to  Operate  (Adopted  12/ 

7/95) 
Rule  1403    Asbestos  Elmissions  trom 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1605    Credits  for  the  Voluntary  Repair 

of  On-Road  Vehicles  Identified  Through 

Remote  Sensing  Devices  (Adopted  10/ 

11/96) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

2/12/99) 
Rule  1612    Credits  for  Clean  On-Road 

Vehicles  (Adopted  7/10/98) 
Rule  1620    Credits  for  Clean  Off-Road 

Mobile  Equipment  (Adopted  7/10/98) 
Rule  1701     General  (Adopted  8/13/99) 
Rule  1702    Definitions  (Adopted  8/13/99) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  8/13/99) 
Rule  1706    Emission  Calculations  (Adopted 

8/13/99) 
Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII  Appendix  (effective  1977) 
Rule  1 90 1    General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000    General  (Adopted  4/11/97) 
Rule  2001     Applicability  (Adopted  2/14/97) 
Rule  2002    Allocations  for  Oxides  of 

Nitrogen  (NOx)  and  Oxides  of  Sulfur 

(SOx)  Emissions  (Adopted  2/14/97) 
Rule  2004    Requirements  (Adopted  7/12/96) 

except  (1) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  4/9/99)  except  (i) 
Rule  2006    Permits  (Adopted  12/7/95) 
Rule  2007    Trading  Requirements  (Adopted 

12/7/95) 
Rule  2008    Mobile  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  4/9/ 

99) 
Appendix  A  Volume  FV — (Protocol  for  oxides 

of  sulftu-)  (Adopted  3/10/95) 
Rule  2012    Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted  4/ 

9/99) 
Appendix  A  Volume  V — (Protocol  for  oxides 

of  nitrogen)  (Adopted  3/10/95) 
Rule  2015    Backstop  Provisions  (Adopted  2/ 

14/97)  except  (B)(1)(G)  and  (b)(3)(B) 
Rule  2 1 00    Registration  of  Portable 

Equipment  (Adopted  7/11/97) 
Rule  2506    Area  Source  Credits  for  NOx  and 

SOx  (Adopted  12/10/99) 
XXX  Title  V  Permits 
Rule  3000    General  (Adopted  11/14/97) 


Rule  3001    AppUcabiUty  (Adopted  11/14/ 

97) 
Rule  3002    Requirements  (Adopted  11/14/ 

97) 
Rule  3003    Applications  (Adopted  11/14/97) 
Rule  3004    Permit  Types  and  Content 

(Adopted  11/14/97) 
Rule  3005     Permit  Revisions  (Adopted  11/ 

14/97) 
Rule  3006    Public  Participation  (Adopted 

11/14/97) 
Rule  3007    Effect  of  Permit  (Adopted  10/8/ 

93) 
XXXI  Acid  Rain  Permit  Program  (Adopted  2/ 

10/95) 
(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2    Definitions  (Adopted  11/10/98) 
Rule  5     Effective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    Permits  Required  (Adopted  6/13/ 

95) 
Rule  11    Definition  for  Regulation  n 

(Adopted  6/13/95) 
Rule  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13    Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/ 

95) 
Rule  14    Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1    Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  23    Exemptions  from  Permits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1    New  Source  Review — Definitions 

(Adopted  1/13/98) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  1/13/98) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  1/13/98) 
Rule  26.8    New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  1/13/98) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances,  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33    Part  70  Permits — General  (Adopted 

10/12/93) 
Rule  33.1    Part  70  Permits — ^Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits — Application 

Contents  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits — Permit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  10/12/93) 
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Rule  33.5    Part  70  Permits — Time  frames  for 

Applications,  Review  and  Issueince 

(Adopted  10/12/93) 
Rule  33.6    Part  70  Permits— Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/ 

93) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits — Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10    Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review — Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Rule  42    Permit  Fees  (Adopted  6/13/00) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  47    Source  Test,  Emission  Monitor,  and 

Call-Back  Fees  (Adopted  6/22/99) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56     Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfur 

Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

4/13/99) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1     Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  ReacUve  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  9/10/96) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 

08/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  11/10/98) 
Rule  74.6.1     Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2     Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 


Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

10/10/95) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  3/10/95) 
Rule  74.11    Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted 

4/9/85) 
Rule  74.11.1     Large  Water  Heaters  and  Small 

Boilers  (Adopted  9/14/99) 
Rule  74. 1 2    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15     Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  11/8/94) 
Rule  74.15.1     Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  6/13/00) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23    Stationary  Gas  Turbines 

(Adopted  10/10/95) 
Rule  74.24    Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1     Pleasure  Craft  Coating  and 

Commercial  Boatyard  Operations 

(Adopted  11/10/98) 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75    Circumvention  (Adopted  11/27/78) 
Rule  100    Analytical  Methods  (Adopted  7 1 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102     Source  Tests  (Adopted  11/21/78) 
Rule  103    Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
Rule  230    Notice  to  Comply  (Adopted  11/9/ 

99) 
***** 
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COMMISSION 

47  CFR  Part  73 

[DA  00-2714;  MM  [>ocket  No.  00-120;  RM- 
9902] 

Radio  Broadcasting  Services;  Meeker 
and  Craig,  CO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  This  document  denies  a 
petition  filed  on  behalf  of  Western  Slope 
Communications,  L.L.C.,  permittee  of 
Station  KAYW,  Channel  251C,  Meeker, 
Colorado,  requesting  the  reallotment  of 
Channel  251C  from  Meeker  to  Craig, 
Colorado,  and  modification  of  the 
authorization  for  Station  KAYW 
accordingly.  See  65  FR  45017,  July  20, 
2000.  The  reallotment  proposal  is 
denied  as  it  would  remove  the  sole  local 
potential  service  at  Meeker,  and  would 
not  result  in  a  preferential  arrangement 
of  allotments  pursuant  to  the 
Commission's  allotment  priorities.  See 
Modification  of  FM  and  TV 
Authorizations  to  Specify  a  New 
Community  of  License,  4  FCC  Red  4870 
(1989),  recon.  granted  in  part.  5  FCC 
Red  7094  (1990);  and  Revision  ofFM 
Assignment  Policies  and  Procedures,  90 
FCC  2d  88  (1982). 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner  or  Jeffrey  Sutherland 
(engineering  issues),  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-120, 
adopted  November  22,  2000,  and 
released  December  1,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Intemationed  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800. 

Federal  Conmiunications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  00-31400  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  NHTSA-8446] 

TREAD  Insurance  Study 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comments; 

SUMMARY:  This  notice  announces  a 
request  for  comments  to  help  the  agency 
conduct  the  study  of  insurance  data 
mandated  by  Congress  in  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act  (Pub.  L.  106-414)  signed 
November  1,  2000. 

DATES:  Comments  must  be  received  no 
later  than  January  5,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  PL  401, 
400  Seventh  Street,  SW,  Washington, 
DC  20590-0001 .  Comments  should  refer 
to  the  Docket  Number  (NHTSA-8446) 
and  be  submitted  in  two  copies.  If  you 
wish  to  receive  confirmation  of  receipt 
of  your  written  comments,  include  a 
self-addressed,  stamped  postcard. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Docket  Management  System  website 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  comment  electronically.  In 
every  case,  the  comment  should  refer  to 
the  docket  niunber. 

The  Docket  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Docket 
Management  System  web  site  at  http:// 
dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jane  Dion,  Office  of  Plans  and  Policy, 
NPP-01,  National  Highway  Traffic 
Safety  Administration,  Room  5208,  400 
Seventh  Street,  SW,  Washington,  DC 


20590.  Telephone:  202-366-6779. 
Email:  jdion@nhtsa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3(d)  of  the  Transportation  Recall 
Enhancement,  Accoimtability,  and 
Docvunentation  (TREAD)  Act  (Pub.  L. 
106-414)  requires  NHTSA  to  conduct  a 
study  to  determine  the  feasibility  and 
utility  of  collecting  data  from  insurance 
companies  on  a  regular  basis  to  help  the 
agency  in  its  defects  investigation 
efforts.  NHTSA  is  seeking  input  from 
the  public  to  assist  the  agency  with  the 
study.  Comments  received  will  be 
evaluated  and  incorporated,  as 
appropriate,  into  the  study. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  wrritten  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  Docket 
number  of  this  document  (NHTSA- 
8446)  in  your  comments. 

Please  send  two  paper  copies  of  your 
comments  to  Docket  Management  or 
submit  them  electronically.  The  mailing 
address  is  U.  S.  Department  of 
Transportation  Docket  Management, 
Room  PL-401 ,  400  Seventh  Street.  SW, 
Washington,  DC  20590.  If  you  submit 
your  comments  electronically,  log  onto 
the  Docket  Management  System  website 
at  http://dms.dot.gov  and  click  on  "Help 
&  Information"  or  "Help/Info"  to  obtain 
instructions. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Office  of  Chief 
Counsel,  NCC-30,  National  Highway 
Traffic  Safety  Administration,  Room 


5219,  400  Seventh  Street.  SW, 
Washington,  DC  20590.  Include  a  cover 
letter  supplying  the  information 
specified  in  our  confidential  business 
information  regulation  (49  CFR  Part 
512). 

In  addition,  send  two  copies  from 
which  you  have  deleted  the  claimed 
confidential  business  information  to 
Docket  Management,  Room  PLr^Ol,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

Will  the  Agency  Consider  Late 
Comments? 

In  oMi  response,  we  will  consider  all 
comments  that  Docket  Management 
receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  by 
visiting  Docket  Management  in  person 
at  Room  PL-401,  400  Seventh  Sti«et. 
SW,  Washington,  DC  from  10:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday. 

You  may  also  see  the  comments  on 
the  Internet  by  taking  the  following 
steps: 

a.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov). 

b.  On  that  page,  click  on  "search." 

c.  On  the  next  page  ((http:// 
dms.dot.gov/search/)  type  in  the  four- 
digit  Docket  number  shown  at  the 
beginning  of  this  document  (8446). 
Click  on  "search." 

d.  On  the  next  page,  which  contains 
Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
download  the  comments. 

Authority:  49  U.S.C.  30111,  30117,  30168; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  December  5,  2000. 
William  H.  Walsh, 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  00-31446  Filed  12-8-00;  8:45  am] 
BILUNG  COOE  481 0-S»-l> 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Research,  Education,  and  Economics; 
Research  Program  on  Health  and 
Nutrition  Effects  of  Popular  Weight- 
Loss  Diets:  Notice  of  Public  Meeting 


AGENCY:  Department  of  Agriculture, 

REE. 

action:  Notice. 

summary:  The  Department  of 
Agriculture  (USDA)  (a)  provides  notice 
of  a  public  meeting  on  the  Research 
Program  on  Health  and  Nutrition  Effects 
of  Popular  Weight-loss  Diets  (Program) 
(b)  solicits  written  comments  on  the 
Program,  and  (c)  solicits  oral  comments 
on  the  Program.  The  meeting  will  be 
held  at  the  Jefferson  Auditorium  of  the 
South  Agriculture  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC,  near  the  Smithsonian 
Metro  Station.  No  registration  is 
required  to  attend  the  public  meeting, 
but  pre-registration  is  required  to 
provide  oral  comments  at  the  public 
meeting.  There  is  no  fee  to  attend  or  to 
provide  oral  comments  at  the  public 
meeting. 

DATES:  (a)  Written  conunents  can  be 
submitted  in  hard  copy  by  mail  or  by 
fax  and  must  be  received  by  the  Agency 
on  or  before  January  15,  2001.  (b)  The 
public  meeting  to  solicit  oral  comments 
will  be  held  on  January  11,  2001,  from 
1  p.m.  to  5  p.m.  E.S.T. 

For  further  information  contact: 
Shanthy  A.  Bowman,  Ph.D.,  USDA, 
Agricultural  Research  Service,  10300 
Baltimore  Boulevard,  Building  005, 
BARC-West,  Beltsville,  MD  20705-2350, 
(301) 504-0619. 

SUPPLEMENTARY  INFORMATION: 

General  Information 

A.  Agenda 

The  agenda  includes,  (1)  Reporting  of 
Phase  I  of  the  USDA  research,  (2) 


Prototype  of  research  protocols  for 
Phase  n,  and  (3)  Oral  testimony. 

B.  How  and  to  Whom  Do  I  Submit 
Written  Comments? 

You  may  submit  written  comments  in 
hard  copy  by  January  15,  2001,  5:00 
p.m.  E.S.T,  to  Shanthy  A.  Bowman, 
Ph.D.,  USDA,  Agricultural  Research 
Service,  BHNRC/CNRG,  10300 
Baltimore  Boulevard,  Building  005, 
Room  125,  BARC-West,  Beltsville.  MD, 
20705-2350,  (301)  504-0619  (phone), 
301-504-3225  (fax). 

C.  How  Do  I  Register  To  Present  Oral 
Testimony? 

Registration  is  required  to  provide 
oral  input  at  the  public  meeting  on 
January  11,  2001.  Requests  to  provide 
oral  input  at  the  meeting  should  be 
submitted  by  5:00  p.m.  E.S.T.,  January 
9,  2001,  to  Shanthy  A.  Bowman,  Ph.D., 
USDA,  Agricultiu-al  Research  Service, 
BHNRC/CNRG,  10300  Baltimore 
Boulevard,  Building  005,  Room  125, 
BARC-West,  Beltsville,  MD,  20705- 
2350,  (301)  504-0619  (phone),  301-504- 
3225  (fax).  Name  of  the  presenter, 
organization  affiliation  (if  applicable), 
source  of  funding  (if  applicable),  and 
contact  phone  number  are  required  for 
registration.  There  is  no  fee  to  attend  the 
meeting  and  to  provide  oral  testimony. 
One  person  per  organization  will  be 
selected  on  first  come  basis. 
Presentations  should  be  limited  to  three 
(3)  minutes  or  less.  Registration  will 
also  be  accepted  at  the  meeting,  if  time 
slots  are  available. 

Dated:  November  28,  2000. 
Eileen  T.  Kennedy, 
Deputy  Under  Secretary,  Research, 
Education,  and  Economics,,  Department  of 
Agriculture. 

|FR  Doc.  00-30896  Filed  12-8-00;  8:45  ■am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

North  Elkhorns  Project;  Including 
Timber  Harvest  and  Prescribed  Fire. 
Helena  National  Forest.  Jefferson 
County,  Montana. 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  USDA,  Forest  Service  is 
gathering  information  and  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  North  Elkhorns  Vegetation 
Project  located  approximately  9  air 
miles  southeast  of  Helena,  Montana. 

The  Forest  Service  proposes  to  thin, 
using  commercial  timber  harvest, 
approximately  745  acres  in  the  E-4 
Management  Area  of  the  Elkhom 
Wildlife  Management  Unit. 

The  biggest  and  healthiest  trees  would 
remain  on  the  site,  and  the  many 
scattered  aspen  stands  would  be 
revitalized  through  a  combination  of 
treatments,  including  some  fence 
construction.  The  thinning  treatment 
would  require  construction  of  about  1 
mile  of  temporary  road  and 
reconstruction  of  about  6.5  miles  of 
existing  road.  Following  thinning,  the 
area  would  be  treated  with  low  intensity 
fire  and  the  temporary  and 
reconstructed  road  segments  would  be 
returned  to  contour  and  revegetated. 

The  proposal  is  designed  to  help 
restore  the  full  range  of  wildlife  habitats 
in  the  Elkhom  Wildlife  Management 
Unit.  The  project  will  have  other 
benefits  including  the  reduction  of 
wildfire  risk  in  the  urban  interface. 

The  project  also  would  authorize  the 
construction  of  1500  feet  of  non- 
motorized  trail  to  connect  two  existing 
non-motorized  trails  and  formally 
designate  3.5  miles  of  existing  road 
which  is  currently  closed  to  motorized 
use  as  part  of  the  non-motorized  trail 
system. 

COMMENTS:  Comments  concerning  the 
proposal  should  be  submitted  to  the 
responsible  official  and  received  in 
writing  on  or  before  January  25,  2001. 

ADDRESSES:  The  responsible  official  is 
Thomas  J.  Clifford,  Forest  Supervisor, 
Helena  National  Forest.  Supervisor's 
Office,  2880  Skyway  Drive,  Helena.  MT. 
59601.  Phone:  (406)  449-5201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jodie  Canfield,  Wildlife  Biologist  and 
Interagency  Elkhom  Coordinator, 
Townsend  Ranger  District,  415  South 
Front,  Townsend,  MT  59644.  Phone: 
(406) 266-3425. 

SUPPLEMENTARY  INFORMATION:  The 
project  would  occur  on  National  Forest 
lands  of  the  Helena  Ranger  District.  The 
activities  would  take  place  within 
portions  of  Sections  1,  2  and  12  of 
T.8N.,  R.3W.  and  Sections  5,  6  and  7  of 
T.8N.,  R.3W.,  and  a  portion  of  Section 


31,  T.9N.,  R.3W.,  Montana  Principle 
Meridian. 

The  proposed  treatments  are  not 
within  a  roadless  area,  but  are  within 
the  Elkhorns  Wildlife  management  Unit 
(within  Management  Area  (E-4)  of  the 
Helena  Forest  Plan).  This  memagement 
area  features  an  emphasis  on  habitat 
management  for  moose,  elk  and  mule 
deer.  The  management  standards 
include  the  implementation  of  wildlife 
habitat  improvement  practices, 
including  prescribed  fire  and  timber 
manipulation  to  maintain  and  enhance 
aspen  and  willow  regeneration  and 
other  forested  areais  for  wildlife  habitat. 
(Helena  Forest  Plan,.page  111-90).  The 
decisions  to  be  made,  based  on  this 
environmental  analysis,  are  whether  or 
not  to  treat  the  vegetation  at  this  time, 
and  if  so,  how  would  the  treatments  be 
accomplished. 

This  EIS  will  tier  to  the  Helena  Forest 
Plan  Final  EIS  of  April  1986,  that 
provides  program  goals,  objectives,  and 
standards  and  guidelines  for  conducting 
management  activities  in  this  area.  All 
activities  associated  with  the  proposal 
will  be  designed  to  implement  the 
resource  goals  and  standards  identified 
in  the  Forest  Plan. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies 
together  with  organizations  or 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  action.  The 
Forest  Service  invites  written  comments 
and  suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed, 
information  received  will  be  used  in 
preparation  of  the  Draft  EIS. 

Preparation  of  the  EIS  will  include  the 
following  steps: 

1.  Identification  of  issues  to  be  analyzed 

in  depth. 

2.  Identification  of  additional  reasonable 

alternatives. 

3.  Identification  of  potential 

environmental  effects  of  the 
alternatives. 

Commercial  timber  harvest  will  be 
used  to  restore  important  habitat  that  is 
currently  nonexistant  in  the  Wildlife 
Management  Unit  by  thinning  of 
individual  trees  while  leaving  the 
largest  and  healthiest  trees  on  site,  and 
by  opening  the  stand  such  that  fire  can 
be  reintroduced  with  minimal  risk  of 
killing  the  overstory  trees.  Following 
harvest,  forests  will  be  underbumed  to 
stimulate  the  regeneration  of  grasses, 
forbs,  aspen  and  willow. 

Alternatives  to  this  proposal  will 
include  the  "no  action"  alternative,  in 
which  none  of  the  proposed  treatments 
would  be  implemented.  Other 
alternatives  will  examine  variations  in 


the  location,  amotint  and  method  of 
vegetative  management. 
The  preliminary  issues  identified  are: 

1.  What  wildlife  species  are 
benefited?  Are  there  any  wildlife 
species  at  risk  that  would  be  affected? 

2.  What  is  the  effect  of  the  project  on 
recreation? 

3.  WThat  effect  will  be  project  have  on 
reducing  the  risk  of  catastrophic 
wildfire  in  the  urban  interface? 

4.  What  are  the  risks  to  nearby 
landowners  relative  to  logging  and 
burning  operations? 

The  Forest  Service  will  analyze  and 
disclose  in  the  DEIS  and  FEIS  the 
environmental  effects  of  the  proposed 
action  and  a  reasonable  range  of 
alternatives.  The  DEIS  and  FEIS  vrill 
disclose  the  direct,  indirect  and 
cumulative  environmental  effects  of 
each  alternative  and  its  associated  site 
specific  mitigation  measures. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  Interested  parties  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis.  However,  two 
periods  of  time  are  specifically 
identified  for  the  receipt  of  comments. 
The  first  comment  period  is  during  the 
scoping  process  when  the  public  is 
invited  to  give  written  comments  to  the 
Forest  Service  within  45  days  of  the 
publication  of  the  Notice  of  Intent.  The 
second  review  period  is  during  the  45 
day  review  of  the  DEIS  when  the  public 
is  invited  to  comment  on  the  DEIS. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
Febmary  2001.  At  that  time,  the  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  fi-om  the  date  the  notice  of 
availability  is  published  in  the  Federal 
Register. 

At  this  early  stage  in  the  scoping 
process,  the  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviews  of  DEIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NBDC,  435  U.S.  519,  553 
(1978).  Secondly,  environmental 
objections  that  cOuld  be  raised  at  the 
draft  environmental  impact  statement 
stage,  but  that  are  not  raised  until  after 
completion  of  the  FEIS  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Model,  803  F.  2d  1016,  1022 
(9th  cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1338  (E.D. 


Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

After  the  conunent  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
expected  to  be  filed  in  July  2001. 

Dated:  November  22,  2000. 
Thomas ).  Clifford, 

Forest  Supervisor,  Helena  National  Forest. 
[FR  Doc,  00-31368  Filed  12-A-OO:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Maudiow-Toston  Post-Fire  Salvage, 
Sale,  Townsend  Ranger  District, 
Helena  National  Forest,  Broadwater 
County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice,  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  on  a  proposal  to  harvest 
merchantable  fire-damaged  trees  from 
the  Maudlow — Toston  wildfire  area. 
The  proposed  action  includes  salvage 
timber  harvest  in  roaded  areas  and 
stewardship  project  timber  harvest 
activities  in  inventoried  roadless  areas. 
No  new  road  construction  or 
reconstruction  would  be  conducted  in 
inventoried  roadless  areas.  In  areas 
outside  inventoried  roadless  areas, 
existing  system  roads  and  a  few 
temporary  roads  would  be  used.  Only 
dead  or  dying  trees  will  be  removed. 
The  proposed  action  will  also 
incorporate  interim  road  management  to 
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provide  for  big  game  security, 
silvicultiiral  practices  that  can  hasten 
post-fire  recovery  for  wildlife  and 
recreation  and  reduce  future  fuel 
loading,  and  other  management 
practices  to  minimize  accelerated 
erosion. 

DATES:  Comments  concerning  the 
proposal  and  scope  of  the  analysis 
should  be  received  in  writing  by  January 
15th.  2001. 

ADDRESSES:  All  questions  and/or 
comments  should  be  addressed  to: 
USDA  Forest  Service,  Townsend  Ranger 
District,  415  S.  Front  Street,  Box  29, 
Townsend.  MT  59644. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  McMorran,  Team  Leader  or 
Rachel  Feigley,  Assistant  Team  Leader, 
at  the  address  above  or  (406)  266-3425. 
An  Open  House  is  scheduled  for 
December  14,  2000,  4pm  to  8pm,  at  the 
library  community  room  in  Townsend, 
Montana. 

Additional  Information:  The  analysis 
will  include  a  no  action  alternative 
which  will  address  the  effects  of  not 
harvesting  in  the  burned  area.  Other 
alternatives  will  consider  a  range  of 
options,  including  varying  the  locations, 
timing  and  methods  of  timber  removal. 
The  analysis  will  consider  the  effects  of 
the  proposed  action  and  alternatives 
within  the  entire  affected  watersheds 
(Blacktail  and  Sulphur  Bar  drainages), 
but  actions  will  be  limited  to  the  burned 
areas-  no  green  tree  harvest  is  proposed. 

Anticipated  issues  and  concerns 
include,  but  are  not  limited  to: 
Longterm  watershed  stability  and 
recovery;  fuel  loading/fuel  reduction  in 
the  future;  inventoried  roadless 
character  and  values;  longterm 
management  goals;  opportunities  to 
integrate  salvage  operations  with 
restoration  activities;  big  game  security 
and  retention  of  remaining  hiding  cover; 
snag  management  for  wildlife;  scenery 
and  recreation  management,  the 
potential  for  spreading  noxious  weeds, 
and  opportunities  to  benefit  local 
economies. 

The  public  will  be  notified,  via  mail 
and  news  release,  of  the  implementation 
of  this  project  and  of  the  availability  of 
the  Drait  and  Final  Analysis.  The  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State  and  local 
agencies  as  well  as  individuals  and 
organizations  that  may  be  interested  in 
the  proposal.  The  Forest  Service  invites 
written  comments  and  suggestions 
related  to  the  proposal.  Information 
received  will  be  used  in  preparation  of 
the  Draft  Environmental  Impact 
Statement.  The  Draft  Environmental 
Impact  Statement  and  Record  of 
Decision  in  April  2001.  The  official 


close  of  the  comment  period  for  the 
Draft  Enviromnental  Impact  Statement 
will  be  45  days  fi-om  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage,  but  that  are  not  raised 
until  after  completion  of  the  final 
enviromnental  impact  statement,  may 
be  waived  or  dismissed  by  the  courts. 
CityofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  1334, 
1338  (E.D.  Wis.  1980).  Because  of  these 
comt  rulings,  it  is  very  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conunents  may  adso  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  on  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  is  Thomas  ].' 
Clifford,  Forest  Supervisor,  Helena 
National  Forest,  2880  Skyway  Drive, 
Helena,  MT  59601. 

Dated:  December  1,  2000 
Thomas  I.  ClifTord, 

Forest  Supervisor. 

[PR  Doc.  00-31369  Filed  12-8-00;  8:45  aiti) 
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DEPARTMENT  OF  AGRICULTURE 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Coimcil 
meeting  will  convene  in  Salem,  Oregon 
on  Saturday,  January  6,  2001.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.,  and  will  conclude  at 
approximately  2:00  p.m.  The  meeting 
will  be  held  at  the  Salem  City  Library, 
Louch  Hall,  located  on  585  Liberty 
Street  SE  in  Salem,  Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Coimcil  is  comprised  of 
thirteen  members  representing  state, 
county  emd  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secf  etary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
The  tentative  agenda  will  include 
refining  issue  statements  and  describing 
the  desired  futiu-e  condition  of  the  SRA. 

The  public  comment  period  is 
tentatively  scheduled  to  begin  at  1:00 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
January  6  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mill  City,  OR  97360; 
(503)  854-3366. 

Dated:  December  4.  2000. 
Darrel  Kenops, 
Forest  Supervisor. 
(FR  Doc.  00-31393  Filed  12-8-00;  8:45  am] 
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DEPARTMEffT  OF  AGRICULTURE 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday,  January  22,  2001. 
The  meeting  is  scheduled  to  begin  at  6 
p.m.,  and  will  conclude  at 
approximately  8:30  p.m.  The  meeting 
will  be  held  in  the  South  Room  of  the 
Stayton  Commmiity  Center  located  on 
400  West  Virginia  Street  in  Stayton, 
Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
The  tentative  agenda  will  include 
refining  issue  statements  and  describing 
the  desired  future  condition  of  the  SRA. 

The  public  comment  period  is 
tentatively  scheduled  to  begin  at  8:00 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
caimot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
January  22  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Williamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320,  Mill  City,  OR  97360; 
(503)  854-3366. 

Dated:  December  4,  2000. 
Darrel  Kenops, 
Forest  Supervisor. 
[FR  Doc.  00-31394  Filed  12-8-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Notice  of  Availability  of  a 
Programmatic  Environmental 
Assessment 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  availability  of  a 
programmatic  environmental 
assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Riu-al  Utilities  Service  (RUS),  has 
prepared  a  programmatic  level  analysis 
of  certain  environmental  effects  of 
combustion  tiurbines  utilized  for  electric 
utility  applications  and  offers  guidance 
on  §  1794.15  of  its  Environmental 
Policies  and  Procedures  (7  CFR  Part 
1794). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfte,  Engineering  and 
Environmental  Staff,  Rural  Utilities 
Service,  Stop  1571,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1571,  telephone  (202)  720-1784.  The  E- 
mail  address  is:  lwolfe@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
programmatic  analysis,  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA),  is  designed  to  reconcile 
RUS  procedural  requirements  for 
environmental  analysis  with  the 
emerging  needs  of  a  deregulating 
electric  utility  industry.  Increasing 
demand  for  electricity  combined  with  a 
lack  of  new  generation  and  retirement  of 
obsolete  plants  has  produced  acute 
shortages  and  price  spikes  in  some  areas 
of  the  coimtry. 

To  better  manage  power  supply  needs 
and  to  prudently  hedge  their  exposure 
to  power  market  risks,  RUS  generation 
and  transmission  (G&T)  borrowers  and 
others  have  tiuned  to  combustion 
tiu-bine  (CT)  technology.  Technological 
advances  during  the  1990s  produced 
significant  improvements  to  economic 
and  operational  efficiencies  of  CTs. 
Nearly  90  percent  of  new  electricity 
generating  capacity  between  1997  and 
2020  is  projected  to  be  combustion 
turbine  technology  fueled  by  natural  gas 
or  both  oil  and  gas. 

In  contrast  to  base  load  generating 
plants,  construction  and  installation  of 
CT  plants  typically  have  much  shorter 
lead  times  (18-36  months)  and  generally 
cost  much  less.  Rather  than  being 
custom  constructed  on  site,  CTs  are 
assembled  in  a  factory,  delivered  to  the 
site  substantially  complete,  and  then  are 
installed.  CTs  are  not  designed  to  be 
operated  continuously,  but  rather,  to 
meet  peak  load  requirements.  Thus,  CT 
emissions  are  more  infrequent  and 


generally  lower  than  base  load  facilities 
that  are  designed  to  run  continuously. 

Unlike  custom  built  generating 
resources,  CTs  are  "off-the-shelf 
products  that  are  essentially  identical  in 
the  details  of  acquisition,  installation 
and  operation  at  any  given  power  rating. 
These  common  characteristics  lend 
themselves  to  a  common,  i.e., 
programmatic  assessment  of  many  of  the 
environmental  effects  associated  with 
such  power  plants.  These  common 
characteristics  and  range  of  sizes  also 
make  it  easier  for  power  suppliers  to 
match  their  needs  more  closely  as  CT 
modules  can  be  added  incrementally. 
The  environmental  effects  of  the 
installation  of  a  CT  on  a  particular  site 
are,  of  course,  site  specific  and  often 
imique.  The  evaluation  and  resolution 
of  those  issues  often  determine  the 
ultimate  siting  of  the  CT. 

It  is  common  for  a  power  supplier  to 
order  a  CT  and  make  progress  payments 
during  its  fabrication  long  before  the  site 
for  the  CT  has  been  selected  or  even 
identified.  This  is  partially  explained  by 
the  fact  that  power  suppliers  often  have 
cdtemative  sites  on  which  to  install  the 
CT  in  the  event  that  an  environmental 
review  process  for  the  preferred  site 
leads  to  a  different  outcome.  In  the 
unlikely  event  that  a  power  suppher  is 
imable  to  find  any  suitable  site  for  a  CT 
that  it  has  ordered,  it  may  assign  or 
otherwise  liquidate  its  position  rather 
than  incur  significant  losses.  By 
proceeding  with  the  siting  process  in 
parallel  with  the  fabrication  of  the  unit, 
the  power  supplier  is  able  to  address  the 
growdng  needs  for  an  adequate  and 
reliable  supply  of  electricity  on  a  more 
timely  basis  than  if  the  power  supplier 
proceeded  sequentially. 

In  order  to  assure  a  reliable  and 
affordable  power  supply  for  rural 
America,  RUS  plans  to  advance  funds  to 
make  progress  payments  on  an 
otherwise  eligible  CT  project  while  the 
site  selection  process  for  that  CT  project 
is  pending.  Any  funds  being  requested 
for  site  development  work  or 
installation  of  the  CT  would,  if 
approved,  be  conditioned  upon  the 
borrower  meeting  all  other 
environmental  requirements,  including 
completion  of  a  RUS  site  specific 
environmental  review.  RUS  will  not 
advance  any  funds  for  the  site 
development  or  installation  of  any  CT 
unless  and  until  RUS  has  completed  its 
environmental  analysis  of  the  specific 
site  and  determined  that  such  site  is 
acceptable. 

Except  for  site  specific  issues,  CTs 
present  a  set  of  conunon  environmental 
issues.  CTs  use  similar  technology,  have 
similar  enviroiunental  impacts,  have  the 
same  alternatives  and  otherwise  raise 


77344 


Federal  Register/ Vol.  65,  No.  238 /Monday,  December  11,  2000 /Notices 


Federal  Register /Vol.  65,  No.  238 /Monday,  December  11,  2000 /Notices 


77345 


the  same  environmental  review 
questions.  Except  for  site-specific 
issues,  RUS  has  found  performing 
individual  environmental  reviews  for 
each  CT  is  needlessly  redundant  and 
does  not  contribute  to  better 
environmental  decisionmaking. 
Therefore,  RUS  plans  to  address 
environmental  issues  common  to  all 
CTs  in  this  programmatic  level  analysis. 
RUS  will  perform  site-specific 
environmental  review  and  analyses  on 
each  proposed  CT  when  presented  with 
proposed  siting  alternatives.  This  tiered 
approach  is  practicable,  reduces 
paperwork  and  delays  and  fosters  better 
decision  making  (see  7  CFR  1794.16). 

Along  with  programmatic  level 
environmental  analysis,  this  document 
offers  guidance  to  RUS  borrowers  on  the 
scope  of  actions  permissible  imder  7 
CFR  1794.15  that  they  may  take  pending 
completion  by  RUS  of  the  second 
analytical  tier,  i.e.,  the  site  specific 
environmental  analysis. 

This  analysis  finds  that  considering 
the  similar  characteristics  of  most  CTs 
and  the  limited  reliable  and  affordable 
alternatives  presently  available  for 
addressing  rural  America's  needs  for 
peaking  supplies  of  electricity,  RUS 
should  tier  its  environmental  analysis  of 
CTs  because  it  is  practicable,  reduces 
paperwork  and  delay,  and  produces 
better  decision  making.  This 
programmatic  analysis  considers 
common  characteristics  and 
alternatives.  RUS  intends  to  consider  on 
a  case-by-case  basis  as  they  arise, 
whether  the  installation  or  operation  of 
any  particular  CT  on  its  proposed  site 
will  result  in  any  significant 
environmental  impacts.  In  making  such 
individual  determinations,  RUS  will 
consider  the  findings  and  requirements 
of  other  governmental  entities  having 
jurisdiction  over  the  siting, 
development  and  operation  of  the  CT 
and  reserves  the  right  to  update  this 
programmatic  analysis  to  take 
additional  information  into  accoimt  or 
develop  particular  elements  of  the 
analysis  more  fully  as  may  be  warranted 
in  individual  circimistances.  Ordinarily, 
however,  the  analysis  contained  in  this 
docxunent  will  be  incorporated  either  in 
its  entirety  or  in  part  by  reference  in  any 
further  RUS  analysis  of  particiilar  CT 
projects. 

In  determining  which  loan  applicant 
activities  may  proceed  in  connection 
with  CTs  before  RUS  completes  the 
second  tier  of  its  environmental  review, 
RUS  has  determined  that  7  CFR  1794.15 
permits  an  applicant  to  take  all 
appropriate  actions  necessary  to  assure 
timely  acquisition  of  CTs.  Generally, 
diu-ing  this  period,  applicants  will  take 
actions  that  do  not  have  an  adverse 


impact  and  do  not  preclude  the  search 
for  alternatives,  e.g.,  site  acquisition, 
executing  a  purchase  contract  for  a  CT, 
making  manufacturer's  progress 
payments,  and  site  planning  and  design. 
As  contrasted  with  site  development  or 
project  construction,  which  may  have 
adverse  environmental  consequences, 
these  purchase,  planning  and  design  • 
activities  clearly  do  not.  Nor  do  the 
expenditures  for  these  permissible 
activities  preclude  the  search  for 
alternatives.  CTs  are  fungible,  in  limited 
supply,  and  have  a  broad  worldwide 
market.  In  the  unlikely  event  that  an 
applicant  can  find  no  environmentally 
suitable  site  on  which  to  locate  a  CT  or 
otherwise  changes  its  plans, 
commercially  reasonable  alternatives 
exist  to  effectively  "unwind"  the 
transaction  in  the  case  of  a  CT  that  has 
not  yet  been  installed. 

RUS  believes  that  in  the  event  that  the 
proposed  CT  project  is'uot  approved  by 
the  Administrator,  the  amount  of 
unrecoverable  losses  which  an  applicant 
would  consequently  absorb  would  not 
jeopardize  the  Government's  security 
interest  in  existing  assets  or  otherwise 
compromise  the  objectivity  of  RUS 
review.  In  such  an  eventuality,  RUS 
expects  that  even  in  a  worse  case 
scenario  the  applicant  would  incur  only 
a  modest  cancellation  charge  as  the 
manufacturer  could  reasonably  be 
expected  to  sell  the  CT  to  another 
piurhaser  for  a  similar  price.  Given  the 
current  demand  for  CTs,  at  least  for 
some  time  to  come,  it  appears  that  a 
proactive  applicant  may  be  able  to 
assign  its  purchase  rights  or  otherwise 
transfer  its  rights  in  the  CT  to  a  third 
party  and  completely  avoid  losses. 
Accordingly,  these  pre-installation 
expenditures  will  not  compromise  RUS 
objectivity. 

In  a  deregulated  electricity  market, 
failure  to  take  prudent  steps  to  acquire 
reasonably  priced,  reliable  power 
supply  resoiu'ces  in  a  timely  manner 
exposes  RUS  borrowers.  Rural 
Electrification  Act  (RE  Act) 
beneficiaries,  and  RUS  to  unacceptably 
high  levels  of  market  risk  and  thereby 
frustrates  the  objectives  of  the  RE  Act. 
This  tiered  analysis  and  regulation 
interpretation  is  fully  consistent  with 
NEPA  and  eliminates  unnecessary 
procedural  delays,  costs  and  risks. 

This  progranunatic  environmental 
assessment  can  be  reviewed  at  the 
headquarters  of  RUS  at  the  address 
provided  above.  The  document  is  also 
available  for  public  inspection  on  the 
RUS  website  at:  www.usda.gov/rus/ 
water/ees/ea.htm. 

Questions  and  comments  should  be 
sent  to  RUS  at  the  address  provided. 
RUS  will  accept  questions  and 


comments  on  its  proposed  action  for  at 
least  30  days  from  the  date  of 
publication  of  this  notice.  RUS  will  take 
no  final  action  related  to  this  proposal 
until  after  notification  of  that  action  is 
published  in  the  Federal  Register. 

Dated:  December  1 ,  2000. 
Lawrence  R.  Wolfe, 

Acting  Director,  Engineering  and 

Environmental  Staff. 

|FR  Doc.  00-31179  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

kiternationai  import  Certificate 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C, 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  9,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Department  of  Commerce,  Room  6883, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

Abstract 

The  United  States  and  several  other 
countries  have  undertaken  to  increase 
the  effectiveness  of  their  respective 
controls  over  international  trade  in 
strategic  commodities  by  means  of  an 
Import  Certificate  procedure.  For  the 
U.S.  importer,  this  procedure  provides 
that,  where  required  by  the  exporting 
country  with  respect  to  a  specific 
transaction,  the  importer  certifies  to  the 
U.S.  Government  that  he/she  will 
import  specific  commodities  into  the 
United  States  and  will  not  reexport  such 
commodities  except  in  accordance  with 
the  export  contr6l  regulations  of  the 


United  States.  The  U.S.  Government,  in 
turn,  certifies  that  such  representations 
have  been  made. 

Data 

OMB  Number:  0694-0017. 

Form  Number:  Form  BXA-645P, 
International  Import  Certificate. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,008. 

Estimated  Time  Per  Response:  16 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  270. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  6,  2000. 
Madeleine  Clajrton, 

Departmental  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[PR  Doc.  00-31405  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  3510-33-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

One-time  Report  for  Foreign  Software 
or  Technology  Eligible  for  De  Minimis 
Exclusion 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  9,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Management  Analyst,  Department  of 
Commerce,  Room  6883,  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Abstract 

Section  734.4  exempts  from  the  EAR 
reexports  of  foreign  technology 
commingled  with  or  drawn  from 
controlled  U.S.  origin  technology  valued 
at  10%  or  less  of  the  total  value  of  the 
foreign  technology.  However,  persons 
must  submit  a  one-time  report  for  the 
foreign  software  or  technology  to  BXA 
prior  to  reliance  upon  this  de  minimis 
exclusion. 

Method  of  Collection 

Exporters  intending  to  rely  on  the  de 
minimis  exclusion  for  foreign  software 
and  technology  commingled  with  U.S. 
software  and  technology  must  file  a  one- 
time report  for  the  foreign  software  or 
technology. 

Data 

OMB  Number:  0694-0101. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  25 
hours. 

Estimated  Total  Annual  Burden 
Hours:  175. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biutlen 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biurden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  Deceml>er  6,  2000. 
Madeleine  Gayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  00-31406  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  3S10-JT-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  89-8A016. 

SUMMARY:  The  Department  of  Commerce 
issued  an  amended  Export  Trade 
Certificate  of  Review  to  The  Geothermal 
Energy  Association  ("GEA")  on 
November  13,  2000.  Notice  of  issuance 
of  the  original  Certificate  was  published 
in  the  Federal  Register  on  February  9, 
1990(55  FR4647). 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Aifeirs, 
International  Trade  Adniinistration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  ni  are  found  at  15  CFR  part  325 
(1998). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may. 
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within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  89-8A016,  was  issued  to 
Geothermal  Energy  Association  on 
February  5,  1990  (55  FR  4647,  February 
9,  1990),  and  last  amended  on 
November  20,  1996  (61  FR  60092, 
November  26,  1996). 

GEA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1 .  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Power  Engineers,  Inc., 
PO  Box  1066,  3940  Glenbrook  Drive, 
Hailey,  ID  83333;  BIBB  &  Associates, 
Inc.,  201  South  Lake  Ave.,  Suite  300. 
Pasadena,  CA  91101; 

2.  Change  the  listing  of  the  company 
name  for  the  current  Member  "Maxwell 
Laboratories"  to  the  new  listing 
"Maxwell  Technologies,  Inc.". 

3.  Delete  the  following  as  members  of 
the  Certificate:  Air  Drilling  Services, 
Inc.;  American  Line  Builders,  Inc.; 
Ballew  Tool  Company;  Bridwell 
Controls;  Dames  &  Moore,  Inc.;  Baker 
Hughes  Oilfield  Operations,  Inc.,  d.b.a. 
Baker  Hughes  Inteq;  Exergy,  Inc.; 
Geothermal  Power  Company,  Inc.;  H  & 
H  Oil  Tool  Company,  Inc.;  C.E.  Holt 
Company;  Ingram  Cactus  Company; 
Kern  Steel  Fabrication,  Inc.;  Nabors 
Drilling  USA,  Inc.;  Resource  Group; 
Union  Oil  of  California,  d.b.a.  UNOCAL 
and/or  UNOCAL  Corporation;  M-I 
Drilling  Fluids  L.L.C.,  and  its 
controlling  entity.  Smith  International 
Acquisition  Corp.  and  Smith 
International,  Inc. 

4.  Remove  the  following  restriction 
from  the  Certificate:  Any  exchange  or 
discussion  of  the  types  of  information 
set  forth  in  Paragraph  C.  13  (b),(c),(d) 
and  (e)  that  would  involve  (1)  drill  bits, 
roller  reamers,  stabilizers,  hole 
enlargers,  pilot  mills,  watermelon  mills, 
scrapers  or  wellhead  changing 
equipment  and  (2)  Smith  International 
Inc.  (including  entities  controlled  by  it: 
M-I  Drilling  Fluids  L.L.C.  and  Smith 
International  Acquisition  Corp.)  and 
Baker  Hughes  Oilfield  Operations,  Inc. 
(formerly  Baker  Hughes  INTEQ,  Inc.), 
shall  be  subject  to  the  following 
limitations: 

1 .  The  exchange  or  discussion  shall 
take  place  only  to  meet  the  requirements 
of  an  actual  or  potential  bona  fide 
export  transaction;  and 

2.  Each  exchange  or  discussion  shall 
take  place  in  the  presence  of  legal 


coimsel  who  will  advise  participants  on 
antitrust  matters  and  who  shall  take 
notes  (or  arr2mge  to  have  notes  taken)  of 
the  exchange  or  discussion.  Upon 
request  of  the  Secretary  of  Commerce  on 
his  own  behalf  or  on  behalf  of  the 
Attorney  General,  such  notes  shall  be 
made  available  to  the  Secretary  of 
Commerce  and/or  the  Attorney  General. 

5.  Add  the  following  term  and 
condition  to  the  Certificate:  Membership 
in  this  Certificate  is  terminated  when  a 
company  ceases  to  be  a  member  of  the 
Geothermal  Energy  Association  (GEA), 
written  notice  of  which  GEA  shall 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  General.  A 
Member  may  also  withdraw  from 
coverage  under  this  Certificate  at  any 
time  by  giving  written  notice  to  GEA,  a 
copy  of  which  GEA  shall  promptly 
transmit  to  the  Secretary  of  Commerce 
and  the  Attorney  General. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Dated:  December  1.  2000. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  00-31403  Filed  12-8-00;  8:45  am] 
BILLING  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Initiation  of  Process  to 
Revoke  Export  Trade  Certificate  of 
Review  No.  83-00024. 

SUMMARY:  The  Secretary  of  Conmaerce 
issued  an  export  trade  certificate  of 
review  to  U.S.  Export  &  Trading 
Company.  Because  this  certificate 
holder  has  failed  to  file  an  annual  report 
as  required  by  law,  the  Department  is 
initiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  Export  & 
Trading  Company. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 


1982  ("the  Act")  [15  U.S.C.  4011-21] 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  July 
25,  1995  to  Export  &  Trading  Company. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14  (a)  and  (b)  of 
the  Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10  (a)  and 
325.14  (c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Export  &  Trading  Company,  on 
December  13,  1999,  a  letter  containing 
annual  report  questions  with  a  reminder 
that  its  annual  report  was  due  on 
February  6,  2000.  Additional  reminders 
were  sent  on  May  2,  2000  and  on  July 
19,  2000.  The  Department  has  received 
no  written  response  to  any  of  these 
letters. 

On  November  17,  2000,  and  in 
accordance  with  Section  325.10(c)(1)  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Export  &  Trading 
Company  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failiu«  to  file  an 
annual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (section 
325.10(c)(2)  of  the  Regulations). 


If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  dociiments  or  information 
that  are  necessary  to  support  its 
contentions  (section  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (section  325.10(c)(4)  of 
the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  December  1,  2000. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 
(FR  Doc.  00-31404  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  3S10-OR-P 


DEPARTMEffT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

RIN  0651-AB25 

Reopening  of  the  Time  Period  for 
Acceptance  of  Comments  on 
Preliminary  Draft  Convention  on 
Jurisdiction  and  Foreign  Judgments  in 
Civil  and  Commercial  Matters 

agency:  U.S.  Patent  and  Trademark 
Office,  Commerce. 

ACTION:  Reopening  of  time  period  for 
acceptance  of  comments. 

SUMMARY:  On  Tuesday,  October  17, 
2000,  the  United  States  Patent  and 
Trademark  Office  published  a  notice 
seeking  comments  on  a  convention 
being  negotiated  by  the  Hague 
Conference  on  Private  International  Law 
that  is  designed  to  create  common 
jurisdictional  rules  for  international 
recognition  and  enforcement  of 
judgments  issued  under  these  rules  (65 
F.R.  61306  (2000)).  Interested  members 
of  the  public  were  invited  to  present 
written  comments  on  the  topics 
outlined  in  the  Issues  for  Public 
Comment  section  of  the  Notice  by 
December  1,  2000.  This  notice  reopens 
the  time  period  for  submission  of 
comments.  Comments  will  be  accepted 
through  January  12,  2001. 


EFFECTIVE  DATE:  All  conuHents  are  due 
by  January  12,  2001. 

ADDRESSES:  Persons  wishing  to  offer 
vmtten  comments  should  address  those 
comments  to  Director  of  the  United 
States  Patent  and  Trademark  Office,  Box 
4,  United  States  Patent  and  Trademark 
Office,  Washington,  DC  20231,  marked 
to  the  attention  of  Elizabeth  Shaw. 
Comments  may  also  be  submitted  by 
facsimile  transmission  to  (703)  305- 
7575  or  by  electronic  mail  through  the 
Internet  to  elizabeth.shaw2@uspto.gov. 
All  comments  will  be  maintained  for 
public  inspection  in  Room  902  of 
Crystal  Park  n,  2121  Crystal  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Lucas  by  telephone  at  (703) 
305-9300;  by  facsimile  at  (703)  305- 
8885;  by  electronic  mail  at 
jennifer.lucas@uspto.gov;  or  by  mail 
marked  to  the  attention  of  Jennifer 
Lucas,  Attorney-Advisor,  addressed  to 
Dfrector  of  the  United  States  Patent  and 
Trademark  Office,  Box  4,  Washington, 
DC  20231. 

Dated:  December  5,  2000. 
Albin  F.  Drost. 
Acting  General  Counsel. 
[FR  Doc.  00-31355  Filed  12-8-00;  8:45  am] 
BILUNQ  CODE  3S10-15-U 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Kenya 

December  5,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and  - 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wvirw. customs. ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Kenya  and  exported  during  the  period 
January  1,  2001  through  December  31, 
2001  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  fetter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2001  period. 

As  required  by  the  African  Growth 
and  Opportunity  Act,  these  limits  shall 
be  eliminated  within  30  days  after  the 
U.S.  Trade  Representative  determines 
that  Kenya  has  adopted  an  effective  visa 
system  to  prevent  unlawful 
transshipment  of  textile  and  apparel 
articles  and  the  use  of  coimterfeit 
documents  relating  to  the  importation  of 
the  articles  into  the  United  States. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  pubhshed  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

December  5,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultiiral  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kenya  and 
exported  during  the  twelve-month  period 
beginning  on  January  1 .  2001  and  extending 
through  December  31,  2001,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-montti  restraint 
limit 

340/640 

360 

643,548  dozen. 
4,647,847  numbers. 
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The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  13, 1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  00-31389  Filed  12-8-00;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

December  5.  2000. 

AGENCY:  Committee  for  die 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  die  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Mauritius  and  exported  during  the 
period  January  1 ,  2001  through 
December  31,  2001  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits. 

As  required  by  the  African  Growth 
and  Opportunity  Act,  these  limits  shall 
be  eliminated  within  30  days  after  the 
U.S.  Trade  Representative  determines 
that  Mauritius  has  adopted  an  effective 
visa  system  to  prevent  unlawful 
transshipment  of  textile  and  apparel 
articles  and  the  use  of  counterfeit 
documents  relating  to  the  importation  of 
the  articles  into  the  United  States. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Mauritius  and 
exported  during  tha  twelve-month  period 
beginning  on  January  1,  2001  and  extending 
through  December  31,  2001,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

Knit  Group 

345,  438,  445,  446, 

238,802  dozen. 

645  and  646,  as  a 

group. 

Levels  not  in  a  group 

237 

307,948  dozen. 

335/835 

122,412  dozen. 

336 

144,048  dozen. 

338/339 

576,681  dozen. 

340/640 

938,509  dozen  of 

which  not  more  than 

571 ,294  dozen  shall 

be  in  Categories 

340-Y/640-yi. 

341/641  

650,126  dozen. 

347/348 

1,213,889  dozen. 

351/651  

285,492  dozen. 

352/652 

2,420,963  dozen  of 

which  not  more  than 

2,057,821  dozen 

shall  be  In  Category 

352. 

442 

12,566  dozen. 

604-A2  

484,035  kilograms. 
663,186  dozen. 

638/639 

647/648/847 

894,265  dozen. 

1  Category     340-Y:     only     HTS     numbers 
6205.20.2015,    6205.20.2020,    6205.20.2046, 
and    6205.20.2060;    Category 
HTS    numbers    6205  30.2010, 
6205.30.2050  and 

604-A:     only     HTS     number 


6205.20.2050 
640-Y:    only 
6205.30.2020, 
6205.30.2060. 

2  Category 
5509.32.0000. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  September  13,  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

.Sincerely, 
Richard  B.  Steinkamp, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  00-31388  Filed  12-8-00;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Taiwan 

December  5.  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  11,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift  and  partied  undoing  of  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  60796,  published  on 
November  8,  1999. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2, 1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 


which  began  on  January  1,  2000  and  extends 
through  December  31,  2000. 

Effective  on  December  11,  2000,  you  are 
directed  to  adjust  the  current  limits  for  the    ^ 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-31390  Filed  12-8-00;  8:45  am) 
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Category 

Adjusted  hwetve-month 
limits 

Sublevels 

in  Group  II 

331  

424,829  dozen  pairs. 
970  197  dozen 

338/339 

347/348  .. 



1,405,973  dozen  of 
which  not  more  than 
1,200,354  dozen 
shall  be  in  Cat- 
egones  347-W/348- 
Wz. 

631  

5.537,192  dozen  pairs. 

638/639.. 

6,662,435  dozen. 

647/648  .. 

5,447,962  dozen  of 
which  not  more  than 
5,177,017  dozen 
shall  be  in  Cat- 
egories 647-W/648- 

W3. 

Within  Group  II  Sub- 

group 

351  

338,922  dozen. 

651  

1 

517,397  dozen. 

have  not  t)een  adjusted  to  ac- 
imports  exported  after  December 


HTS 
6203 
6203 
6203 
6203 
6211 


6204 
6204 
6204 
6204 
6204 
6211 


numbers 
22.3020, 
.42.4010, 
42.4065, 
42.4060, 
201520, 
Category 
12.0030, 
.22.3050, 
62  4005. 
.62.4030, 
.62.4055, 
,69.9010, 
20.6810, 


'The  limits 
count  for  any 
31,  1999. 

2  Category 
6203,19,1020 
6203,22,3030 
6203.42,4015 
6203,42,4045 
6203.49.8020 
6211.20,3810 
348-W:  only 
6204,19,8030 
6204,29,4034 
6204,62,4010, 
6204,62  4040, 
6204,62,4065, 
6210.50,9060, 
6211,42,0030 

3  Category 
6203,23.0060, 
6203,29.2035, 
6203.43.4010, 
6203,43,4040. 
6203.49.2030. 
6203.49.8030, 
621 1 .20.3820 
648-W:  only 
6204,23  0045, 
6204.29.4038, 
6204,63.3510, 
6204.63,3540, 
6204  69.2540, 
6204,69,9030, 
6211,20.6820, 
6217.90.9060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 


347-W:    only 
,    6203,19.9020. 
,    6203.42,4005, 

6203,42,4025, 

6203,42,4050, 

6210,40,9033. 

and    6211,32,0040 

HTS    numbers    6204 

6204,22,3040, 

6204  62  3000, 

6204,62,4020. 

6204,62,4050, 

6204,69,6010, 

6211.20,1550, 
and  6217.90,9050 
647-W:     only     HTS 

6203.23.0070,    6203 

6203,43,2500, 

6203  43  4020, 
6203,49,1500, 
6203,49.2045, 
6210.40.5030, 

and    6211.33.0030; 
HTS    numbers    6204 
6204,29.2020, 

6204  63,2000, 
6204,63,3530, 
6204,69,2510, 
6204,69,2560. 
6210.50.5035, 


6203 
6203 
6203 
6203 
6211 


6204 
6204 
6204 
6204 
6204 
6211 


621 1 .43.0040 


numbers 
.29.2030, 
43.3500, 
43.4030, 

,49,2015, 
49,2060, 
20.1525, 
Category 
23,0040, 
29,2025, 
63,3000. 
63,3532, 
,69  2530, 
69,6030, 
,20,1555, 
and 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
10,2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_  Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutorj'  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  £)eceniber  3.  2000. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Annual  Client  Assistance 
Program  (CAP)  Report. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  56. 

Burden  Hours:  350. 

Abstract:  Form  RSA-227  is  used  to 
analyze  and  evaluate  the  Client 
Assistance  Program  (CAP)  administered 
by  designated  CAP  agencies.  These 
agencies  provide  services  to  clients  and 
client  applicants  of  programs,  projects, 
and  community  rehabilitation  programs 
authorized  by  the  Rehabilitation  Act  of 
1973.  as  amended.  Data  also  are 
reported  on  information  and  referral 
services  provided  to  any  individual 
with  a  disability  in  the  State  or 
Territory. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO — IMG — Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  00-31392  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Web-Based  Education  Commission; 
Press  Conference 

agency:  Office  of  Postsecondary 
Education,  Education. 
SUMMARY:  This  notice  annoimces  the 
press  conference  of  the  Web-based 
Education  Commission.  Notice  of  this 
press  conference  is  in  accordance  with 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 


its  opportunity  to  attend  the  press 
conference. 

DATE:  The  press  conference  will  be  held 
on  December  14,  2000  at  9:30  a.m.  It 
will  be  held  at  the  National  Press  Club, 
529  14th  St.,  NW.  in  Washington,  DC  in 
the  Hollerman  Lounge. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Byer,  Executive  Director,  Web- 
based  Education  Commission,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Washington,  DC  20006-8533. 
Telephone:  (202)  219-7045.  Fax:  (202) 
502-7675.  Email: 
web_commission@ed.gov. 

SUPPLEMENTARY  INFORMATION:  The  Web- 
based  Education  Commission  is 
authorized  by  Title  VIII,  Part  J  of  the 
Higher  Education  Amendments  of  1998. 
as  amended  by  the  Fiscal  2000 
Appropriations  Act  for  the  Departments 
of  Labor,  Health,  and  Himian  Services, 
and  Education,  and  Related  Agencies. 
The  Commission  is  required  to  conduct 
a  thorough  study  to  assess  the  critical 
pedagogical  and  policy  issues  affecting 
the  creation  and  use  of  web-based  and 
other  technology-mediated  content  and 
learning  strategies  to  transform  and 
improve  teaching  and  achievement  at 
the  K-12  and  postsecondary  education 
levels.  The  Commission  must  issue  a 
final  report  to  the  President  and  the 
Congress,  not  later  than  12  months  after 
the  first  meeting  of  the  Commission, 
which  occurred  November  16-17,  1999. 
The  final  report  will  contain  a  detailed 
statement  of  the  Commission's  findings 
and  conclusions,  as  well  as 
recommendations. 

The  December  14  press  conference  is 
to  announce  the  release  of  the 
Commission's  final  report.  The  Power  of 
the  Internet:  Moving  from  Promise  to 
Practice. 

The  press  conference  is  open  to  the 
public.  Records  are  kept  of  all 
Commission  proceedings  and  are 
available  for  public  inspection  at  the 
office  of  the  Web-based  Education 
Commission,  Room  6131,  1990  K  Street, 
NW.,  Washington,  DC  20006-8533,  from 
the  hours  of  9  a.m.  to  5:30  p.m. 

Assistance  To  Individuals  With 
Disabilities 

The  press  conference  site  is  accessible 
to  individuals  with  disabilities. 
Individuals  who  will  need  an  auxiliary 
aid  or  service  [e.g.,  interpreting  services, 
assistive  listening  devices,  or  materials 
in  alternative  format)  should  contact  the 
person  listed  in  this  notice  before  the 
scheduled  date  of  the  press  conference. 
We  will  attempt  to  meet  all  requests,  but 
cannot  guarantee  availability  of  the 
requested  accommodation. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm  http:// 
www.ed.gov/news/html. 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previously  mentioned  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office 
(GPO),  toll  free,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area,  at  (202) 
512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
indes.html. 

Dated:  December  5,  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 
(FR  Doc.  00-31395  Filed  12-8-00;  8:45  am] 

BtLUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  Department  of  Energy  (DOE), 

National  Energy  Technology  Laboratory 

(NETL). 

ACTION:  Notice  inviting  financial 

assistance  applications. 

SUMMARY:  The  Department  of  Energy 
annoimces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation,  DE- 
PS26-01NT41094,  and  award  financial 
assistance  (Cooperative  Agreements)  for 
the  program  entitled  "Industries  of  the 
Futiue,  Emerging  Technology 
Deployment."  Through  this  solicitation, 
the  DOE/NETL  seeks  applications  on 
behalf  of  the  DOE's  Office  of  Energy 
Efficiency  and  Renewable  Energy 
(EERE),  Office  of  Industrial 
Technologies  (OIT).  The  DOE/NETL,  by 
way  of  the  Federal  Financial  Assistance 
application  process,  is  seeking 
proposals  for  cost-shared 
implementation  of  technologies  to 
reduce  energy  consumption,  enhance 
economic  competitiveness,  and  reduce 
environmental  impacts.  The  DOE/NETL 
targets,  specifically,  the  Industries  of  the 
Future  (lOF)  industrial  sectors  for 
technology  implementations  under  this 


solicitation.  The  lOF  sectors  consist  of 
the  following,  nine  major  materials  and 
processing  industries:  agriculture, 
aluminum,  chemicals,  forest  products, 
glass,  metalcasting,  mining,  petroleum, 
and  steel. 

This  solicitation  seeks  to  implement 
OIT-supported  or  non-OIT  technologies 
that  meet  the  following  requirements: 
Address  the  needs  in  lOF  vision 
documents  and  technology  roadmaps; 
have  completed  research  and 
development  and  have  progressed 
through  a  demonstration  at  a  pilot-scale 
or  full-scale  facility,  with  demonstrated 
performance  benefits  in  energy 
conservation  and  emissions  reductions; 
and  have  potential  to  result  in 
significant  improvements  in  energy 
efficiency,  environmental  performance, 
and  economic  competitiveness  across 
the  industry.  Projects  of  most  interest 
will  be  those  that  show  significant 
energy  savings  and  large  market 
penetration  either  through  multiple 
implementations  within  one  industrial 
sector  or  broad  applicability  across  all 
lOF  sectors. 

DATES:  A  draft  Program  Solicitation  will 
be  available  on  or  about  December  20, 
2000.  Comments  and/or  questions 
concerning  the  draft  version  must  be 
submitted  to,  and  received  by  the  DOE 
Contract  Specialist  no  later  than  30 
calendar  days  from  its  actual  posting  on 
DOE/NETL's  Web  site.  The  mailing  and 
E-mail  addresses  are  provided  below. 
ADDRESSES:  The  draft  Program 
Solicitation  will  be  available  on  the 
DOE/NETL's  Internet  address  at  http:// 
www.netl.  doe.gov/business/soIicit.  The 
final  version  of  the  solicitation  along 
with  all  amendments  will  be  posted  at 
this  same  Internet  address;  applicants 
are  therefore  encouraged  to  periodically 
check  this  NETL  address  to  ascertain  the 
status  of  these  documents.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  contained  in  the  final  version  of 
this  Program  Solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  D.  Gillham,  MS:  921-118,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  626  Cochrans 
Mill  Road.  PO  Box  10940.  Pittsburgh. 
PA  15236-0940.  E-mail  Address: 
gillham@netl.doe.gov.  Telephone 
Number:  (412)  386-5817. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
anticipates  award  of  multiple  cost- 
sharing  cooperative  agreements;  but  the 
DOE  reserves  the  right  to  award  the 
agreement  type  and  number  deemed  in 
its  best  interest.  As  required  in  Section 
3002.  Title  XXX  of  the  Energy  Policy 
Act  (EPAct),  offerors  are  advised  that 
mandatory  50%  cost-share  will  be 
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required  for  each  project.  Not  all  of  the 
necessary  funds  are  currently  available 
for  this  solicitation;  the  Government's 
obligation  under  any  cooperative 
agreement  awarded  is  contingent  upon 
the  availabilitv  of  appropriated  FY2001 
and  FY2002  fiinds. 

It  is  DOE's  desire  to  encourage  the 
widest  participation  including  the 
involvement  of  small  business  concerns, 
and  small  disadvantaged  business 
concerns.  Proposals  should  be 
submitted  by  the  entity  that  would 
house  the  technology  implementation. 
In  order  to  gain  the  necessary  expertise 
to  review  proposals,  non-Federal 
personnel  may  be  used  as  evaluators  or 
advisors  in  the  evaluation  of  proposals, 
but  will  not  serve  as  members  of  the 
technical  merit  review  committee(s). 

Issued  in  Pittsburgh.  PA  on  November  30, 
2000. 

Dale  A.  Siciliano, 

Deputy  Director,  Acquisition  and  Assistance 
Division. 

[FR  Doc.  00-31438  Filed  12-8-00:  8:45  am] 

BILLING  CODE  &45O-01-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

AGENCY:  National  Energy  Technology 
Laboratory,  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-01NT41104 
entitled  "Power  Plant  Improvement 
Initiative."  A  draft  program  solicitation, 
as  a  precursor  to  potentially  awarding 
multiple  financial  assistance 
cooperative  agreements,  is  now  being 
developed.  Following  release  of  the 
draft  solicitation,  expected  in  December 
2000,  a  comment  and  response  session 
with  industry  and  other  potential 
partners  will  be  conducted  prior  to  final 
issuance  of  the  program  solicitation. 
Final  issuance  of  the  program 
solicitation  is  slated  for  late-January  or 
early-February  2001  with  awards 
expected  early  in  fiscal  year  2002.  DOE 
will  provide  $95  million  to  fund  the 
program,  and  proposers  must  match  (or 
exceed)  the  government  cost  share  for 
every  project,  bringing  the  total  program 
value  to  at  least  $190  million.  DOE 
anticipates  making  multiple  awards 
under  this  program  solicitation. 

DATES:  The  draft  solicitation  will  be 
available  on  the  DOE/NETL's  Internet 


address  at  http://www.netl.doe.gov/ 
business  on  or  about  December  6,  2000. 
ADDRESSES:  For  the  contact  to  submit 
comments,  where  documents  can  be 
obtained,  where  meetings  are  being 
held,  please  see  the  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Ann  C.  Zysk,  MS  921-107.  U.S. 
Department  of  Energy.  National  Energy 
Technology  Laboratory,  P.O.  Box  10940, 
E-mail  Address:  zysk@netl.doe.gov. 
Telephone  Number:  (412)  386-6600. 
SUPPLEMENTARY  INFORMATWN:  Work  is 
underway  at  the  Department  of  Energy's 
National  Energy  Technology  Laboratory 
to  initiate  a  $190  million  dollar,  fifty 
percent  industry  cost  shared  research, 
development  and  demonstration 
program  aimed  at  improving 
thereliability  of  the  nation's  fleet  of 
coal-fired  power  plants.  In  many  regions 
of  the  United  States,  our  expanding 
economy  is  being  powered  by  out-of- 
date  and  undersized  electric  power 
facilities.  The  result  has  been  an 
increasing  frequency  of  power  supply 
disruptions  and  sharp  increases  in  the 
electric  bills  of  many  Americans.  With 
more  than  half  of  our  electric  power 
being  generated  by  coal  in  the  United 
States  and  an  abundant  domestic  supply 
of  coal  .'projections  are  that  coal 
generated  power  will  be  a  major 
contributor  to  our  economic  expansion 
well  into  the  next  century.  Electric 
power  produced  from  coal  is 
fundamental  to  a  strong  U.S.  economy 
and  to  domestic  energy  security 
considering  recent  instabilities  in 
natural  gas  prices  and  our  current 
dependance  on  foreign  oil  supplies. 

As  the  U.S.  electric  industry 
transitions  to  a  new  and  competitive 
business  structxire.  the  demands  on  the 
existing  fleet  of  coal-based  electric 
generating  facilities  are  changing.  Power 
plants  must  operate  in  a  fashion  that 
reduces  environmental  impacts, 
achieves  greater  efficiency  in  operation, 
reduces  carbon  dioxide,  nitric  oxide, 
and  sulfur  emissions,  remains  cost 
competitive,  and  responds  quickly  to 
changing  customer  demand.  This  Power 
Plant  Improvement  Initiative  will 
demonsfrate  advanced  coal-based 
technologies  applicable  to  existing  and 
new  power  plants  including  plants 
capable  of  producing  electricity  and 
some  combination  of  heat,  fuels,  and/or 
chenucals  from  coal-derived  synthesis 
gas. 

The  technologies  to  be  developed 
under  this  program  will  be  vital  to  the 
role  that  coal  and  other  solid  fuels  will 
play  on  the  world  power  production 
scene.  Production  of  more  electricity 
while  creating  a  cleaner  envfronment  at 
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lower  cost  has  the  potential  to  raise  the 
standard  of  living  of  not  only  the 
citizens  of  the  United  States,  but  of  the 
world  as  a  whole. 

The  National  Energy  Technology 
Laboratory  (NETL),  DOE's  newest 
national  lab  that  oversees  the 
department's  fossil  fuel  programs,  will 
manage  the  program.  NhlL  manages 
and  implements  a  broad  spectrum  of 
energy  and  environmental  programs. 
NETL  employs  approximately  1,100 
federal  personnel  and  support-service 
contractors  at  its  sites  in  Pittsburgh,  PA 
and  Morgantown,  WV. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the  draft 
solicitation  is  available  should  register 
at  http://www.netl.doe.gov/business. 
Provide  your  E-mail  address  and  click 
on  the  "Coal  Liquids/Solid  Fuels 
Feedstocks"  technology  choice  located 
under  the  heading  "Fossil  Energy." 
Once  you  subscribe,  you  will  receive  an 
announcement  by  E-mail  that  the  draft 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  draft 
solicitation  package  will  not  be  accepted 
and/or  honored.  The  draft  solicitation 
will  be  open  for  public  comments  on 
December  6.  A  public  meeting  will  be 
held  on  December  15,  2000  and  the  draft 
solicitation  will  be  closed  to  public 
comments  on  January  5,  2001. 

The  final  solicitation  will  be  made 
available  on  or  about  January  31,  2001. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  final  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  November  24, 
2000. 

Dale  A.  Siciliano, 

Deputy  Director,  Acquisition  and  Assistance 
Division. 
(FR  Doc.  00-31437  Filed  12-6-00;  8:45  am) 

BnXING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Schultz-Hanford  Area  Transmission 
Line  Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 


and  notice  of  floodplain  and  wetlands 
involvement. 

SUMMARY:  This  notice  annovmces  BPA's 
intention  to  prepare  an  EIS  on  the 
construction,  operation,  and 
maintenance  of  a  59-mile-long  500- 
kilovolt  (kV)  single-circuit  transmission 
line  in  Kittitas,  Yakima,  Grant,  and/or 
Benton  Counties,  State  of  Washington, 
hi  accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements,  BPA  will  prepare  a 
floodplain  and  wetlands  assessment  and 
will  perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands.  The 
assessment  and  a  floodplain  statement 
of  findings  will  be  included  in  the  EIS 
being  prepared  for  the  proposed  project 
in  accordance  with  the  National 
Environmental  Policy  Act. 
DATES:  BPA  has  established  a  30-day 
scoping  period.  Written  comments  are 
due  to  the  address  below  no  later  than 
January  25,  2001.  Comments  may  also 
be  made  at  EIS  scoping  meetings  to  be 
held  on  January  9, 10,  and  11,  2001. 
ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  Draft  EIS.  To  comment,  phone  toll- 
free  1-800-622-4519;  send  an  e-mail  to 
the  BPA  Internet  address 
cominent@bpa.gov;  or  mail  comments  to 
Communications,  Bonneville  Power 
Administration— KC-7.  P.O.  Box  12999, 
Portland,  Oregon,  97212.  To  be  placed 
on  the  project  mail  list,  call  1-800-622- 
4520. 

Three  EIS  scoping  meetings  will  be 
held:  (1)  Tuesday.  January  9,  2001,  4 
p.m.  to  8  p.m.,  at  the  Sage  Brush  Senior 
Center,  442  Desert  Aire  Drive,  Desert 
Aire,  Washington;  (2)  Wednesday, 
January  10,  2001,  4  p.m.  to  8  p.m.,  at  the 
Yakima  County  Courthouse,  Room  420, 
Yakima,  Washington;  and  (3)  Thiu-sday, 
January  11,  2001,  4  p.m.  to  8  p.m.,  at  the 
Hal  Holmes  Community  Center,  201 
North  Ruby  Street,  Ellensburg, 
Washington.  At  the  informal  meetings, 
several  members  of  the  project  team  will 
be  available  to  answer  questions  and 
accept  oral  and  written  conunents. 
Scoping  will  help  BPA  ensure  that  a  full 
range  of  issues  related  to  this  proposal 
is  addressed  in  the  EIS,  and  also  will 
identify  significant  or  potentially 
significant  impacts  that  may  result  from 
the  proposed  project. 
FOR  FURTHER  INFORMATION  CONTACT:  Lou 
Driessen,  Project  Manager,  Bonneville 


Power  Administration— TNP-3,  P.O. 
Box  3621,  Portland,  Oregon,  97208- 
3621;  telephone  503-230-5525;  or  e- 
mail  lcdriessen@bpa.gov.  You  may  also 
contact  Nancy  Wittpenn,  Environmental 
Project  Manager,  Bonneville  Power 
Administration— KEC-4.  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621; 
telephone  503-230-3297;  fax  503-230- 
5699;  or  e-mail  nawittpenn@bpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  59-mile-long  500-kV  single- 
circuit  transmission  line  would  be 
constructed  ft-om  the  existing  Schultz 
Substation  near  Ellensburg,  Washington, 
to  the  existing  Hanford  or  Ashe 
Substation  on  the  Hanford  Nuclear 
Reservation  or  to  a  new  substation  west 
of  the  reservation,  near  Benton  Rural 
Electric  Association's  Blackrock 
Substation.  The  new  line  is  necessary  to 
relieve  constraints  on  several 
transmission  paths  (lines)  that  move 
electricity  across  Washington.  The  new 
line  would  also  provide  more 
operational  flexibility  and  meet  market 
needs  by  increasing  transmission 
capacity  for  additional  interstate 
transfer  of  electricity.  BPA  has 
identified  several  possible  alternative 
routes  for  the  new  line.  The  new  routes 
have  the  potential  to  cross  private  land, 
the  Yakima  Firing  Center,  the  Hanford 
Nuclear  Reservation,  the  Columbia 
River,  and  the  Saddle  Mountain 
Wildlife  Refuge.  BPA  is  in  the  process 
of  contacting  the  U.S.  Department  of  the 
Army,  the  U.S.  Bureau  of  Land 
Management,  the  U.S.  Bureau  of 
Reclamation,  and  the  U.S.  Fish  and 
Wildlife  Service  to  determine  whether 
they  would  like  to  be  cooperating 
agencies  in  the  EIS  process. 

This  action  may  involve  floodplain 
and  wetlands  located  in  Kittitas, 
Yakima,  Grant,  and  Benton  Counties, 
State  of  Washington.  When  completed, 
the  Draft  EIS  will  be  circulated  for 
review  and  comment,  and  BPA  will 
hold  several  public  comment  meetings 
for  the  Draft  EIS.  BPA  will  consider  and 
respond  in  the  Find  EIS  to  comments 
received  on  the  Draft  EIS. 

Maps  and  further  information  are 
available  ft-om  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  December  1, 
2000. 

Steven  G.  Hickok, 

Acting  Administrator  and  Chief  Executive 
Officer. 
(FR  Doc.  00-31443  Filed  12-8-00;  8:45  ami 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -124-000) 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1  and 
Original  Volimie  No.  2,  the  following 
revised  tariff  sheets  to  become  effective 
January  1,  2001; 

Fourth  Revised  Volume  1 

Second  Revised  Sheet  No.  4 
Original  Sheet  No.  36A 
Eighth  Revised  Sheet  No.  37 
Fourth  Revised  Sheet  No.  241 
Original  Sheet  No.  241A 
Second  Revised  Sheet  No.  243 
Fourth  Revised  Sheet  No.  245 
Fourth  Revised  Sheet  No.  247 
Fourth  Revised  Sheet  No.  248 
Fifth  Revised  Sheet  No.  940 
Fourth  Revised  Sheet  No.  942 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  IB 
First  Revised  Sheet  No.  342 

Algonquin  asserts  that  the  purpose  of 
this  filing  is  to  convert  its  firm  lateral 
line  transportation  obligation  to  New 
England  Power  Company  ft-om  Part  157 
Rate  Schedule  X-37  to  Part  284  Rate 
Schedule  AFT-CL  pursuant  to  the 
automatic  authorization  conferred  by 
Section  157.217  of  the  Commission's 
regulations. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protest  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://wwvir.ferc.fed.us/onJine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  intenet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/ www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31430  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -40-000] 

Bitter  Creek  Pipelines,  LLC;  Notice  of 
Petition  for  Declaratory  Order 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  Bitter  Creek  Pipelines,  LLC,  (Bitter 
Creek),  1250  West  Centiuy  Avenue, 
Bismarck,  North  Dakota  58503,  filed  a 
petition  for  declaratory  order  in  Docket 
No.  CPOl^O-000,  requesting  that  the 
Commission  declare  that  certain  field 
compressor  stations  located  in  Yuma 
and  Logan  Counties,  Colorado,  and 
Cheyenne  County,  Kansas  to  be 
acquired  from  Kinder  Morgan  Interstate 
Gas  Transmission  LLC  (KM)  would  have 
the  primary  function  of  gathering  of 
natural  gas  and  would  thereby  be 
exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (caD 
202-208-2222). 

Bitter  Creek  states  that  it  and  KM  have 
entered  into  a  Compressor  Purchase 
Agreement  (Agreement),  dated  Jime  5, 
2000,  in  which  KM  has  agreed  to  sell 
and  Bitter  Creek  has  agreed  to  purchase 
12  field  compressor  stations  from  KM. 
Bitter  Creek  states  that  these  field 
compressors  are  situated  at  the 
intersection  of  KM's  interstate  pipeline 
and  with  various  gathering  facilities 
located  in  Yimia  and  Logan  Counties, 
Colorado,  and  Cheyenne  Cotmty, 
Kansas.  Bitter  Creek  states  that  as  part 
of  the  Agreement,  KM  has  agreed  to 
obtain  abandonment  authority  from  the 
Commission  for  these  12  field 
compressors  and  will  report  the 
abandonment  of  these  facilities  under 
§  157.216  of  the  Commission's 
Regulations  and  KMs  blanket  authority. 


Bitter  Creek  states  that  after  the 
acquisition  of  the  facilities  by  Bitter 
Creek,  the  operation  of  the  facilities  will 
not  change.  Bitter  Creek  states  that  the 
primary  function  of  the  facilities  will  be 
gathering  as  the  only  gas  being 
compressed  through  the  facilities  is 
local  production  from  wells  and 
gathering  lines  connected  to  the 
facilities.  Bitter  Creek  states  that  no 
interruption,  reduction,  or  termination 
of  service  to  parties  receiving  service 
through  these  compressors  has  occurred 
since  Bitter  Creek  began  operating  the 
field  compressors  effective  June  1 ,  2000. 
No  interruption  is  expected  to  occur 
upon  Bitter  Creek's  acquisition  of  the 
facilities. 

Bitter  Creek  submits  that,  just  as  the 
Conunission  has  determined  in 
numerous  prior  proceedings  involving 
the  spin-off  of  pipeline  facilities  to 
third-party  purchasers,  the  primary 
function  of  the  facilities  to  be  acquired 
in  this  proceeding  is  that  of  gathering, 
consistent  with  the  criteria  set  forth  in 
Farmland  Industries,  Inc.  (23  FERC 
1 61,063  (1983),  as  modified  in 
subsequent  orders,  thus  qualifying  them 
as  exempt  gathering  facilities  umder  the 
NGA. 

Any  questions  concerning  this 
application  may  be  directed  to  Bitter 
Creek's  counsel,  Robert  T.  Hall,  ID,  of 
Thelen  Reid  &  Priest  LLP,  at  (202)  508- 
4000. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said  petition 
should  on  or  before  December  26,  2000, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protectors  provide 
copies  of  of  their  protests  to  the  party 
or  parties  directly  involved.  Any  person 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
niles.  Comments  and  protests  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instructions  on 
the  Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the 
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Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Bitter  Creek  to  appear 
or  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31422  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -122-000] 

Chandeleur  Pipe  Line  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  Chandeleur  Pipe  Line  Company 
Pipe  Line  (Chandeleur)  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Eleventh  Revised  Sheet  No.  5,  with  an 
effective  date  of  January  1,  2001. 

Chandeleur  states  that  it  is  proposing 
to  change  it's  Fuel  and  Line  Loss 
Allowance  from  0.2%  to  0.0%,  to 
become  effective  January  1,  2001. 

Chandeleur  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-31428  Filed  12-8-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP01 -137-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  December  1,  2000, 
Colorado  Interstate<ias  Company  (CIG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Thirty-First  Revised  Sheet  No.  11.  with 
an  effective  date  of  January  1,  2001. 

CIG  states  that  the  filing  was  made 
pursuant  to  CIG's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  General  Terms 
and  Conditions.  Article  21.5  (Account 
No.  858  Stranded  Costs). 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 


be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31420  Filed  12-8-00;  8:45  am] 

8HJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-13&-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  December  1 .  2000, 
Columbia  Gulf  Transmission  Company 
(Colimibia  Gulf)  tendered  for  fiUngs  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
January  1,  2001: 

Twenty-fourth  Revised  Sheet  No.  18 
Fourteenth  Revised  Sheet  No.  18A 
Twenty-fifth  Revised  Sheet  No.  19 

Columbia  Gulf  states  that  this  filing  is 
being  submitted  in  accordance  with  die 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  on  September  29,  1999  in  Gas 
Research  Institute's  (GRI)  Docket  No. 
RP99-323-000  (Order  Approving 
Settlement)  (88  FERC  H  61,293),  and  in 
accordance  with  Section  33  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Columbia  is  submitting 
revised  tariff  sheets  to  reflect  the  2000 
GRI  funding  mechanism. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  served  upon  its  firm 
and  interruptible  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street. NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31416  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01-1 18-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  November  28, 
2000,  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  Eighth  Revised  Sheet 
No.  29,  to  become  effective  January  1, 
2001. 

El  Paso  states  that  the  tendered  tariff 
sheet  revises  the  fuel  charges  applicable 
to  transportation  service  on  El  Paso's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commisssion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-31418  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -11 7-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  5.  2000. 

Take  notice  that  on  November  28, 
2000,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of-its 
FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  become  effective  January  1, 
2001: 

Second  Revised  Volume  No.  1-A 

Nineteenth  Revised  Sheet  No.  20 
'  Thirteenth  Revised  Sheet  No.  22 
Nineteenth  Revised  Sheet  No.  23 
Twenty-Third  Revised  Sheet  No.  24 
Nineteenth  Revised  Sheet  No.  26 
Nineteenth  Revised  Sheet  No.  27 
Sixth  Revised  Sheet  No.  37 
Sixth  Revised  Sheet  No.  38 

Third  Revised  Volume  No.  2 

Forty-Eighth  Revised  Sheet  No.  1-D.2 
Forty-Second  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  adjust  its  rates 
for  inflation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31424  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -136-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  5.  2000. 
Take  notice  that  on  November  30, 

2000,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
January  1,  2001: 

Forty-Fifth  Revised  Sheet  No.  8A 
Thirty-Seventh  Revised  Sheet  No.  8A.01 
Thirty-Seventh  Revised  Sheet  No.  8A.02 
Forty-First  Revised  Sheet  No.  8B 
Thirty-Fourth  Revised  Sheet  No.  8B.01 

FGT  states  that  it  is  filing  the  above 
referenced  tariff  sheets  pursuant  to  the 
January  21,  1998,  Stipulation  and 
Agreement  Concerning  GRI  Funding 
(GRI  Settlement)  as  approved  by  the 
Federal  Energy  Regulatory  Commission 
Order  issued  April  29,  1998  in  Docket 
No.  RP97-199-O03.  For  the  year  of 

2001,  the  funding  mechanism  includes 
the  approved  GRI  demand  charges  of  9 
cents  per  MMBtu  per  month  (.30e  per 
MMBtu  stated  on  a  daily  basis 
imderlying  FGT's  reservation  charges)  to 
be  applicable  to  firm  shippers  with  load 
factors  exceeding  50%,  5.5  cents  per 
MMBtu  per  month  (.18c  per  MMBtu 
stated  on  a  daily  basis  underlying  FGT's 
reservation  charges)  to  be  applicable  to 
firm  shippers  with  load  factors  of  50% 
or  less  and  a  volumetric  charge  of  0.70 
cents  per  MMBtu  to  be  applicable  to  all 
non-discoimted  interruptible  rates  and 
to  the  usage  portion  of  two-part  rates.  In 
addition,  the  2001  funding  mechanism 
includes  a  volumetric  charge  of  1.10 
cents  per  MMBtu  to  be  applicable  to  all 
one-part  small  customer  rates.  This 
funding  mechanism  provides  for  a 
decrease  in  GRI  charges  as  compared  to 
the  currently  effective  2000  GRI  charges. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31415  Filed  12-»-00;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-119-000J 

Great  l-al(es  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  November  28, 
2000,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  Eleventh  Revised  Sheet  No.  7  and 
Sixth  Revised  Sheet  No.  48,  proposed  to 
be  effective  January  1,  2001. 

Great  Lakes  states  that  the  tariff  sheets 
described  above  reflect  the  revised 
funding  surcharges  for  the  Gas  Research 
Institute  (GRI)  for  the  year  2001.  These 
siut:harges  were  approved  by  the 
Commission  in  its  letter  order  issued 
September  19.  2000.  in  Docket  No. 
RPOO-31 3-000.  in  which  it  also 
approved  GRI's  funding  for  its  year  2001 
research,  development,  and 
demonstration  (RD&D)  program  and  its 
2001-2005  five-year  RD&D  plan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene,  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvkrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary. 

(PR  Doc.  00-31425  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -125-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  November  30. 
2000,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1 , 
Second  Revised  Sheet  No.  4A,  with  an 
effective  date  of  January  1 ,  2001 . 

Iroquois  states  that,  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.1  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing 
Twenty-Sixth  Revised  Sheet  No.  4  to 
reflect  the  GRI  surcharge  for  calendar 
year  2001.  which  the  Commission 
approved  in  an  order  issued  on 
September  19.  2000  in  Docket  No. 
RPOO-313. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jiuisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvkrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergen, 

Secretary: 

[FR  Doc.  00-31431  Filed  12-18-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -127-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

December  5.  2000. 

Take  notice  that  on  November  30, 
2000.  Kinder  Morgan  Interstate  Gas 
Transmission  LLC,  (KMIGT)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheet,  to  become 
effective  January  1.  2001: 

Third  Revised  Sheet  No.  4D 

Pursuant  to  the  Commission's  Order 
issued  September  19,  2000  in  Docket 
No.  RPOO-31 3-000.  KMIGT  submits  a 
proposed  tariff  sheet  reflecting  the 
required  changes  to  the  Gas  Research 
Institute  (GRI)  surcharges  in  its  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vtath  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wrww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31433  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -126-000] 

K  N  Wattent>erg  Transmission  Limited 
Liability  Co.;  Notice  of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000.  K  N  Wattenberg  Transmission 
Limited  Liability  Co.,  (KNW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  the 
following  tariff  sheet,  to  become 
effective  January  1.  2001: 

Third  Revised  Sheet  No.  6 

Pursuant  to  the  Commission's  Order 
issued  September  19.  2000  in  Docket 
No.  RPOO-3 13-000.  KNW  submits  a 
proposed  tariff  sheet  reflecting  the 
required  changes  to  the  Gas  Research 
Institute  (GRI)  surcharges  in  its  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestcmts  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//wrww.ferc.fed.us/oidine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31432  Filed  12-8-00;  8:45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -39-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanlcet 
Authorization 

December  5.  2000. 

Take  notice  that  on  November  29, 
2000.  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 
Houston.  Texas  77251-1478,  filed  in 
Docket  No.  CPO 1-3 9-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's  Regulation 
under  the  Natural  Gas  Act  (18  CFR 
Sections  157.205  and  157.211)  for 
authorization  to  install  new  delivery 
point  facilities  in  Baldvdn  County, 
Alabama  in  order  to  accommodate 
deliveries  of  natural  gas  to  the  City  of 
Daphine,  Albama  (Daphine),  imder 
Koch  Gateway's  blanket  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  Section  7  of  the  Nattiral  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm.  Call  (202)  208-2222 
for  assistance. 

Koch  Gateway  states  that  the  City  of 
Daphine  is  currently  served  by  the  City 
of  Fairhope,  Alabama.  It  is  explained 
that  the  proposed  facilities  consist  of  a 
4-inch  tap,  valve  and  a  flow  computer, 
and  it  is  stated  that  Koch  Gateway  will 
construct,  own  and  operate  the 
facilities.  It  is  asserted  that  the  facilities 
will  have  a  maximum  daily  capacity  of 
7,500  Mcf.  It  is  further  asserted  that 
Koch  Gateway  has  sufficient  capacity  to 
make  the  deliveries  without  detriment 
or  disadvantage  to  its  other  customers. 
Koch  Gateway  estimates  the  cost  of  the 
proposed  facilities  at  $39,468.  Koch 
Gateway  states  that  its  FERC  Gas  Tariff 
does  not  prohibit  the  addition  of  new 
delivery  points.  It  is  explained  that 
Koch  Gateway  will  transport  gas  under 
Section  284  of  the  Commission's 
Regulations  and  will  make  deliveries  to 
Daphine  on  a  firm  or  no  notice  basis. 

Any  questions  regarding  the 
application  should  be  directed  to  Kyle 


Stephens.  Director  of  Certificates,  at 
Koch  Gateway  Pipeline  Company,  P.O. 
Box  1478.  Houston.  Texas  77251-1478. 
(713)544-4123. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  aft^er  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act.  Beginning 
November  1,  2000,  comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See  1 8  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31423  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-12(M)00] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  November  29, 
2000.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  sheets,  to 
become  effective  January  1,  2001: 

Thirty  Eighth  Revised  Sheet  No.  5 
Thirty  Eighth  Revised  Sheet  No.  6 
Thirty  Fifth  Revised  Sheet  No.  7 

MRT  states  that  pursuant  to  the  GRI 
provisions  of  the  settlement  in  Docket 
No.  RP98-235.  and  Commission  Order 
in  Docket  No.  RP99-323,  MRT  is  filing 
to  adjust  its  annual  GRI  transportation 
surcbarge  rates  established  in  the  GRI 
2001  RD&D  program. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31426  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMEffr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -123-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volimie  No.  1,  the 
following  tariff  sheet,  to  become 
effective  December  1 ,  2000. 

Twenty  Eighth  Revised  Sheet  No.  9 

National  states  that  under  Article  D, 
Section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
InterrupUble  Gathering  (IG)  rate 
monthly  and  to  charge  that  rate  on  the 
first  day  of  the  following  month  if  the 
result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
imder  Section  1  of  Article  11.  The 
recalculation  produced  an  IG  rate  of  34 
cents  per  dth.  In  addition.  Article  HI, 
Section  1  states  that  nay  overruns  of  the 
Firm  Gathering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/dooihell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31429  Filed  12-8-00;  8:45  am] 

BHJJNQ  CODE  BTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-121-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  PG&E  Gas  Transmission, 
Northwest  Corporation  (PG&E  GTN) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A,  Twenty-Ninth  Revised  Sheet  No.  4, 
Fifteenth  Revised  Sheet  No.  4A  and 
Twelfth  Revised  Sheet  No.  6C. 

PG&E  GTN  states  that  these  tariff 
sheets  establish  PG&E  GTN's  Gas 
Research  Institute  ("GRl")  surcharge  for 
calendar  year  2001.  PG&E  GTN  proposes 
that  these  sheets  be  made  effective 
January  1,  2001. 

PG&E  GTN  further  states  that  a  copy 
of  this  filing  has  been  served  on  PG&E 
GTN's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wv«nv .  fere .  fed .  us/efi/doorbell  .htm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31427  Filed  12-8-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 32-000] 

Southern  Natural  Gas  Company; 
Notice  of  Revised  Tariff  Sheets 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  Southern  Natiu'al  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  1, 
2001: 

Fifty-fourth  Revised  Sheet  No.  14 
Seventy-fifth  Revised  Sheet  No.  15 
Fifty-fourth  Revised  Sheet  No.  16 
Seventy-fifth  Revised  Sheet  No.  17 
Thirty-eighth  Revised  Sheet  No.  18 

Section  14.2  of  Southern's  Tariff 
provides  for  an  annual  reconciliation  of 
Southern's  storage  costs  to  reflect 
differences  between  the  cost  to  Southern 
of  its  storage  gas  inventory  and  the 
amoimt  Southern  receives  for  such  gas 
arising  out  of  (i)  the  purchase  and  sale 
of  such  gas  in  order  to  resolve  shipper 
imbalances;  and  (ii)  the  purchase  and 
sale  of  gas  as  necessary  to  maintain  an 
appropriate  level  of  storage  gas 
inventory  for  system  management 
purposes.  In  the  instant  filing.  Southern 
submits  the  rate  siuT:harge  to  the 
transportation  component  of  its  rates 
under  Rate  Schedules  FT,  FT-NN,  and 
IT  resulting  from  the  fixed  and  realized 
losses  it  has  inctured  from  the  purchase 
and  sale  of  its  storage  gas  inventory. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.fer.fed.  us /efi/ doorbell. htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31411  Filed  12-8-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -128-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  to  become 
part  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  the  following 
sheets,  with  an  effective  date  of  January 
1,  2001: 

Fifty-third  Revised  Sheet  No.  14 
Seventy-fourth  Revised  Sheet  No.  15 
Fifty-third  Revised  Sheet  No.  16 
Seventy-fourth  Revised  Sheet  No.  17 
Thirty-seventh  Revised  Sheet  No.  18 
Eighth  Revised  Sheet  No.  22 

Southern  states  that  the  proposed 
tariff  sheets  implement  the  Gas  Research 
Institute's  (GRI)  revised  surcharges  for 
2001.  The  2001  GRI  Funding  Formula 


consists  of  surcharges  of  (i)  .70c  per  Dth 
applicable  to  the  commodity/usage 
portion  of  firm  service  rates  and  the 
interruptible  rates  and  (ii)  either  9.0c 
per  Dth  for  high  load  factor  customers 
or  5.5c  per  Dth  for  low  load  factor 
customers  on  the  demand/reservation 
component  of  firm  service  rates.  The 
2001  GRI  Funding  Formula  provides  for 
a  surcharge  of  1.1  c  per  Dth  on  service 
rates  for  small  customers.  The 
Commission  authorized  these 
surcharges  in  Docket  No.  RPOO-313-00 
to  be  effective  January  1,  2001. 
Consistent  witb  the  Commission's  order 
dated  September  19,  2000,  Southern  has 
proposed  these  tariff  sheets  to  be 
effective  January  1,  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
,  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vdth  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Cominission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/ doorbell. htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31434  Filed  12-8-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -130-000] 

Southern  Natural  Gas  Company, 
Notice  of  Settlement  Compliance  Filing 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  Southern  Natural  Gas  Company 


(Southern)  filed  to  continue  the  existing 
GSR  surcharge  of  $.0004/Dth  to  be 
effective  January  1 ,  2001  and  to  report 
an  overcollection  of  GSR  revenues  of 
approximately  $120,000  during  2000 
which  will  be  refundable  on  March  31, 
2001. 

Southern  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
commission's  Order  issued  on 
September  29, 1995,  which  approved 
the  Stipulation  and  Agreement 
(Settlement)  filed  by  Southern  on  March 
15,  1995  in  Docket  Nos.  RP89-224-012. 
et  al.  In  accordance  with  Article  VII  of 
the  Settlement,  Southern  has  made  this 
filing  to  recover  a  GSR  volumetric 
surcharge  based  on  an  estimate  of  its 
2001GSR  costs.  Southern  also  indicates, 
based  on  estimated  data,  a  GSR 
surcharge  refund  for  GSR 
overcoUections  during  2000  will  be 
made  on  March  31,  2001  in  the  amount 
of  approximately  $120,000. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers,  intervening  parties  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  v>rith  Sections 
385.214  or  385.211  of  the  commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  12,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31436  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


77360 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -129-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Cashout  Report 

Decembers,  2000. 

Take  notice  that  on  November  30, 
2000,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  its 
seventh  annual  cashout  report  for  the 
September  1999  through  August  2000 
Period. 

Tennessee  states  that  the  cashout 
report  is  the  second  filed  by  Tennessee 
under  the  new  cashout  reconciliation 
methodology  established  pursuant  to 
the  March  25,  1999  cashout  settlement 
on  the  Tennessee  system.  The  cashout 
report  reflects  a  net  cashout  gain  during 
the  period  of  $209,435.  Pxirsuant  to  the 
March  25,  1999  cashout  settlement, 
there  is  a  cumulative  loss  carry  forward 
from  prior  cashout  operations  of 
$978';801. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  12,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wv»rw.ferc.fed.us/efi/ doorbell. htm. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-31435  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP01 -134-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  November  30, 
2000,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volimie  No.  1,  the  revised  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  January 
1,  2001. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volxmie  No.  1 ,  to 
reflect  the  2001  General  RD&D  Fimding 
Units  authorized  in  the  Order 
Approving  Settlement  issued  by  the 
Commission  on  April  29, 1998,  in 
Docket  No.  RP97-149-003.  et  al.,  at  83 
FERC  161.093. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jiuisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere.  fed.  us/efi/ doorbell. htm. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  00-31413  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  RP01 -135-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  5.  2000. 

Take  notice  that  on  November  30, 
2000,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  an  effective  date  of  January 
1,2001. 

Texas  Gas  states  that  this  filing  is 
made  to  implement  the  provisison  of 
Article  XI,  Section  1(a),  of  the  Offer  of 
Settlement  and  Explanatory  Statement 
in  Docket  No.  RP97-344,  et  al,  and,  as 
presented  in  the  referenced  Appendix 
D,  page  2,  of  said  Settlement,  Texas  Gas, 
in  the  instant  filing,  proposes  to  reflect 
the  unit  rate  reductions,  effective 
January  1,  2001,  resulting  from  the 
termination  of  the  HIOS  T-17  contract. 
The  attached  tariff  sheets  reflect 
reductions  to:  NNS  and  FT  demand 
rates  of  ($0.0006);  SGT  rates  of 
($0.0012);  average  STF  and  IT  peak 
demand  rates  of  ($0.0010);  average  STF 
and  IT  off-peak  demand  rates  of 
($0.0003);  SNS  Vie  hourly  flow  demand 
rates  of  ($0.0006);  SNS  Vie  up  to  V12 
hoiu-ly  flow  demand  rates  of  ($0.0008); 
and  SNS  greater  than  Vi  2  hourly  flow 
demand  rates  of  ($0.0012). 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  all  of 
Texas  Gas's  jurisdictional  customers,  all 
parties  on  the  Commission's  official 
service  list  in  this  proceeding,  interested 
state  commissions,  and  the  FERC  Staff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 


be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(ii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wrww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31414  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -13 1-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5,  2000. 

Take  notice  that  on  November  30. 
2000,  Transcontinental  Gas  pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  are  enumerated  in 
Appendix  A  attached  to  the  filing.  Such 
tariff  sheets  are  proposed  to  be  effective 
January  1,  2001. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  the  2001  GRI 
surcharges  approved  by  the 
Commission's  Order  issued  on 
September  19,  1999,  in  Docket  No. 
RPOO-313-000.  Also,  in  accordance 
with  GRI's  1993  settlement,  Transco  has 
calculated  the  firm  transportation 
service  load  factors  on  the  actual 
volumes  transported  during  the  12 
month  period  October  1999  through 
September  2000. 

■Pransco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31410  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -139-000] 

Transwestern  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  5.  2000. 
Take  notice  that  on  November  30, 

2000  Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff  Second  "Revised  Volume  No. 
1 ,  the  following  tariff  sheets  to  be 
effective  January  1 ,  2001 : 

124  Revised  Sheet  No.  5 
29  Revised  Sheet  No.  5A 
21  Revised  Sheet  No.  5A.02 
20  Revised  Sheet  No.  5A.03 
26  Revised  Sheet  No.  5B 

Transwestern  states  that  the  purpose 
of  this  filing  is  to  set  forth  the  approved 

2001  Gas  Research  Institute  (GRI) 
surcharges  for  the  2001  calendar  year  to 
be  effective  January  1 ,  2001  in 
accordance  with  the  Commission's 
Order  approving  The  Gas  Research 
Institute's  Year  2001  Research, 
Development  and  Demonstration 
Program  and  2001-2005  Five- Year  Plan 
issued  on  September  29.  2000  in  Docket 
No.  RPOO-313-000. 

Transwestern  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31417  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -133-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  5.  2000. 

Take  notice  that  on  November  30, 
2000,  Wilhams  Gas  Pipelines  Central, 
Inc.  (Williams)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  January  1,  2001: 

Seventeenth  Revised  Sheet  No.  6A 

Williams  states  that  pursuant  to  Order 
Approving  Settlement,  issued  April  29, 
1998,  in  Docket  No.  RP97-149-003.  et 
al.  and  Williams  FERC  Gas  Tariff. 
Original  Volimie  No.  1,  Article  25, 
Williams  is  filing  to  reflect  the  new  GRI 
surcharges  to  be  collected  on 
nondiscounted  transportation  services. 

Williams  states  that  copies  of  this 
filing  have  been  served  on  all  of 
Williams'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  Federal 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  in 
accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordeince 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
nms.htin{cal\  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.  h  tm . 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31412  Filed  12-8-4)0;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -136-001,  et  al.] 

Dynegy  Midwest  Generation,  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  4,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dynegy  Nfidwest  Generation,  Inc. 

[Docket  No.  EROl-136-OOll 

Take  notice  that  on  November  29, 
2000,  Dynegy  Midwest  Generation,  Inc. 
(DMG)  submitted  a  filing  contcdning 
designations  pursuant  to  Order  No.  614, 
in  compliance  with  the  letter  order 
issued  November  16,  2000  in  Docket  No. 
EROl-1 36-000  in  which  the 
Commission  accepted  the  filing, 
effective  January  1 ,  2001 . 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Energy  Supply  Company, 
LLC:  The  Potomac  Edison  Company, 
West  Penn;  Power  Company  (dba 
Allegheny  Power) 

[Docket  No.  EROl-432-001] 

Take  notice  that  on  November  29, 
2000,  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply),  filed  Amendment  No.  1  to  First 
Revised  Rate  Schedule  FERC  No.  3. 
Amendment  No.  1  redesignates  the 
cover  page  and  Table  of  Contents  to 
comply  with  the  Commission's  Order 
No.  614  and  corrects  page  numbers 
shown  on  Sheet  No.  3. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 


Service  Commission  and  all  parties  of 
record. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Valley  Electric  Corporation; 
Indiana-Kentucky  Electric  Corporation 

[Docket  No.  EROl-5 17-000] 

Take  notice  that  on  November  28, 
2000,  Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC)  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  October  31, 
2000  (the  Service  Agreement)  between 
The  Energy  Authority,  Inc.  (Energy 
Authority)  and  OVEC. 

OVEC  proposes  an  effective  date  of 
October  31,  2000  and  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non- 
firm  transmission  service  by  OVEC  to 
Energy  Authority.  In  its  filing,  OVEC 
states  that  the  rates  and  charges 
included  in  the  Service  Agreement  are 
the  rates  and  charges  set  forth  in  OVEC's 
Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  was  served  upon 
Energy  Authority. 

Comment  date:  December  19,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Company 

[Docket  No.  EROl-523-000] 

Tcike  notice  that  on  November  29, 
2000,  Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  an 
Interconnection  Agreement  between 
Sithe  Fore  River  Development  LLC  and 
Boston  Edison.  Boston  Edison  has 
requested  waiver  of  the  Commission's 
regulations  to  permit  an  effective  date  of 
December  31,  2000  of  the 
Interconnection  Agreement,  and  that  the 
public  comment  period  for  this 
proceeding  to  end  December  25,  2000. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

[Docket  No.  EROl-524-000) 

Take  notice  that  on  November  29, 
2000,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Filing,  and  Mutual  Netting/ 
Closeout  Agreements  (Netting 
Agreements)  with  Tenaska  Power 
Services  Co.  (TNSK)  and  Merrill  Lynch 
Capital  Services  (MLCS). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 


Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

[Docket  No.  EROl-525-OOOl 

Take  notice  that  on  November  29, 
2000,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  10  Short- 
Term  Firm  Transmission  Service 
Agreements  with  Constellation  Power 
Source,  Inc.  (CPS),  The  Detroit  Edison 
Company  (DE),  Edison  Mission 
Marketing  &  Trading,  Inc.  (EMMT), 
LG&E  Energy  Marketing  Inc.  (LGE), 
MidAmerican  Energy  Company  (MEC). 
Northern  Indiana  Public  Service 
Company  (NIPS),  Reliant  Energy 
Services,  Inc.  (RES),  Southern  Company 
Energy  Marketing  L.P.  (SCEM), 
Southern  Illinois  Power  Cooperative 
(SIPC).  and  The  Energy  Authority 
(TEA),  under  the  terms  of  ComEd 's 
Open  Access  Transmission  Tariff 
(OATT).  These  Agreements  have  been 
amended  to  provide  that  Transmission 
Customers  must  confirm  accepted 
requests  for  service  within  the 
reservation  timing  requirements 
established  in  the  Commission's  Order 
No.  638.  These  Agreements  amend  and 
supersede  agreements  already  on  file 
with  the  Commission. 

ComEd  requests  an  effective  date  of 
May  30,  2000  for  the  Agreements,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp 

[Docket  No.  EROl-526-OOOl 

Take  notice  that  on  November  29, 
2000,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
umbrella  Transmission  Service 
Agreements  with  Sacramento  Municipal 
Utility  District  (SMUD)  imder 
PacifiCorp's  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ameren  Services  Company 

[Docket  No.  EROl-527-OOOl 

Take  notice  that  on  November  29, 
2000,  Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 
for  Firm  Point-to-Point  Transmission 
Service  and  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 


H.Q.  Energy  Services  (U.S.)  Inc.  ASC 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  H.Q.  Energy 
Services  (U.S.)  Inc.  pursuant  to 
Ameren 's  Open  Access  Transmission 
Tariff. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PJM  Interconneiition,  L.L.C. 

(Docket  No.  EROl-528-000] 

Take  notice  that  on  November  29, 
2000,  PJM  hiterconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  Allegheny  Energy 
Supply  Company. 

Copies  of  this  filing  were  served  upon 
Allegheny  Energy  Supply  Company  and 
the  state  electric  utility  regulatory 
commissions  within  the  PJM  control 
area. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-529-OOOj 

Take  notice  that  on  November  29, 
2000,  PJM  Interconnection,  L.L.C.  (PJM). 
submitted  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  Southern  Company 
Energy  Marketing  L.P. 

Copies  of  this  filing  were  served  upon 
Southern  Company  Energy  Marketing 
L.P.  and  the  state  electric  utility 
regulatory  commissions  within  the  PJM 
control  area. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER01-53O-O00] 

Take  notice  that  on  November  29, 
2000,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc  (Entergy  Arkansas), 
tendered  for  filing  a  Long-Term  Market 
Rate  Sales  Agreement  between  Entergy 
Arkansas  and  City  of  Benton,  Arkansas 
for  the  sale  of  power  under  Entergy 
Services'  Rate  Schedule  SP. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-531-OOOj 

Take  notice  that  on  November  29, 
2000,  the  American  Electric  Power 
Service  Corporation  (AEPSC)  tendered 
for  filing  a  service  agreement  with  DTE 
Energy  Trading,  Inc.  by  the  AEP 


Companies  imder  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariffl.  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10,  1997  and  has  been 
designated  AEP  Operating  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  this  service  agreement 
to  be  made  effective  on  or  prior  to 
November  1,  2000. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-532-000] 

Take  notice  that  on  November  29, 
2000,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  Mantua  Creek 
Generating  Company  LP. 

Copies  of  this  filing  were  served  upon 
Mantua  Creek  Generating  Company  LP 
and  the  state  electric  utility  regulatory 
commissions  within  the  PJM  control 
area. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PJM  Interconnection,  L.L.C 

[Docket  No.  EROl-533-OOOj 

Take  notice  that  on  November  29, 
2000,  PJM  hiterconnection.  L.L.C.  (PJM), 
submitted  for  filing  an  executed  interim 
interconnection  service  agreement 
between  PJM  and  Reliant  Energy 
Hunterstown,  LLC. 

Copies  of  this  filing  were  served  upon 
Reliant  Energ)'  Hunterstov«i,  LLC  and 
the  state  electric  utility  regulatory 
commissions  within  the  PJM  control 
area. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

(Docket  No.  EROl-534-OOOj 

Take  notice  that  on  November  29, 
2000,  Deseret  Generation  & 
Transmission  Co-operative,  Inc. 
(Deseret)  tendered  for  filing  an 
cunendment  to  a  long-term  Service 
Agreement  between  Deseret  and 
Constellation  Power  Source,  Inc.. 
designated  Service  Agreement  No.  5  to 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 


Deseret  requests  an  effective  date  of 
September  1,  2000. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  Maine  Independent 
System  Administrator,  Inc. 

[Docket  No.  EROl-535-000] 

Take  notice  that  on  November  29, 
2000,  Northern  Maine  Independent 
System  Administrator,  Inc.,  (NMISA) 
tendered  for  filing  an  amendment  to  its 
Market  Rules,  FERC  Electric  Rate 
Schedule  No.  2. 

NMISA  requests  an  effective  date  of 
December  1,  2000. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Allegheny 
Energy  Supply  Company  LLC 

[Docket  No.  EROl-536-OOOl 

Take  notice  that  on  November  29, 
2000,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply  Company) 
filed  First  Revised  Service  Agreement 
No.  7  to  complete  the  filing  requirement 
for  one  (1)  new  Customer  of  the  Market 
Rate  Tariff  under  which  Allegheny 
Energy  Supply  offers  generation 
services. 

Allegheny  Energy  Supply  maintains 
the  effective  date  of  Service  Agreement 
No.  7  of  December  6.  1999  for  service  to 
Wabash  Valley  Power  Association,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Permsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Westmoreland— LG&E  Partners 

(Docket  No.  EROl-537-000] 

Take  notice  that  on  November  30. 
2000,  Westmoreland— LG&E  Partners 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  regulations,  a 
Second  Amendment  and  Restatement  of 
the  Power  Purchase  and  Operating 
Agreement  which  governs  power  sales 
to  Virginia  Electric  and  Power  Company 
from  the  Roanoke  Valley  11  facility. 
Applicant  requests  certain  waivers  of 
the  Commission's  regulations  and  a 
blanket  authorization  of  Federal  Power 
Act  Section  204. 
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Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Hudson  Gas  &  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  York,  Inc.;  Long 
Island  Lighting  Company;  New  York 
State  Electric  &  Gas  Corporation; 
Niagara  Mohawk  Power  Corporation; 
Orange  and  Rockland  Utilities,  Inc.; 
Rochester  Gas  and  Electric  Corporation 

(Docket  No.  EROl-547-OOOl 

Take  notice  that  on  November  27, 
2000,  the  Members  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  New  York  State,  formerly 
known  as  the  Member  Systems  of  the 
New  York  Power  Pool  (Member 
Systems)  tendered  for  filing  revised 
transmission  service  agreements.  The 
Member  Systems  state  that  these  tariff 
sheets  are  in  compliance  with  the 
Commission's  October  26,  2000  order  in 
this  proceeding.  Central  Hudson  Gas  & 
Electric  Corp.,  et  al,  93  FERC  ^  61,090 
(2000). 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  official  service  list  in 
the  captioned  proceeding. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  VVashington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are. available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  00-31391  Filed  12-8-00;  8:45  am) 

BOJJNG  CODE  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2651-006  Indiana] 


Indiana  Michigan  Power  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

December  5,  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regiilatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  the 
Energy  Projects  has  reviewed  the 
application  for  a  new  license  for  the 
Elkhart  Hydroelectric  Project,  and  has 
prepared  a  final  environmental 
assessment  (FEA).  The  project  is  located 
on  the  St.  Joseph  River  in  the  City  of 
Elkhart  and  Elkhart  County,  Indiana. 

On  April  10,  2000,  the  Commission 
staff  issued  a  draft  environmental 
assessment  (DEA)  for  the  project  and 
requested  that  comments  be  filed  with 
the  Commission  within  45  days. 
Comments  on  the  DEA  were  filed  by 
Walter  D.  Gildner,  Indiana  Department 
of  Natural  Resources,  American  Electric 
Power/  Indiana  Michigan  Power 
Company,  and  the  City  of  Elkhart  and 
are  addressed  in  the  FEA. 

Copies  of  the  FEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  or 
by  calling  (202)  208-1371.  The  FEA  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
[please  call  (202)  208-2222  for 
assistance]. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31421  Filed  12-6-00;  8:45  am] 

BILUNQ  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

December  5.  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  2055-010. 

c.  Date  filed:  November  24,  1998. 


d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  C.J.  Strike 
Hydroelectric  Project. 

f.  Location:  On  the  Snake  River,  in 
Owyhee  County,  Oregon,  between  the 
towns  of  Grandview  and  Bruneau.  The 
project  occupies  about  3,000  acres  of 
Federal  land  administered  by  the 
Biu-eau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Lewis  Wardle, 
Hydro  Relicensing  Department,  Idaho 
Power  Company,  P.O.  Box  70,  Boise,  ID 
83707  (208) 388-2964. 

i.  FERC  Contact:  John  Blair,  202-219- 
2845,  john.blair@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and  conditions 
and  prescriptions:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions  and  prescriptions  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

k.This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  project  consists  of  the  following 
facilities:  (1)  A  3.220-foot-long  earthfiU 
dam  with  a  maximum  height  of  115  feet, 
which  includes  a  340-foot-wide  and  78- 
foot-high  reinforced  concrete  spillway 
consisting  of  eight  34-foot-wide  bays;  (2) 
a  55-foot-wide,  158-foot-long  and  65- 
foot-high  reinforced  concrete  intake 
structure  located  at  the  left  abutment  of 
the  dam,  consisting  of  three  intakes;  (3) 
three  riveted  steel  penstocks  connecting 
the  intakes  to  the  generating  units;  (4)  a 
198-foot-long,  64-foot-wide,  and  68-foot- 
high  reinforced  concrete  powerhouse, 
located  at  the  left  abutment  of  the  dam, 
containing  3  vertical  fixed-blade 
turbines  with  a  total  nameplate  capacity 
of  82.8  megawatts;  (5)  a  reservoir 
extending  about  32  miles  upstream  on 
the  Snake  River  and  about  12  miles 
upstream  on  the  Bruneau  River,  with  a 


surface  area  of  7,500  acres  at  normal 
water  surface  elevation  of  2,455  feet 
above  mean  sea  level;  and  (6)  two  138- 
kilovolt  (kV)  transmission  lines 
extending  from  the  project  65  miles 
northwesterly  to  the  Caldwell  terminal 
substation  and  about  25  miles 
northeasterly  to  the  138  kV  lines  at 
Mountain  Home. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://wAvw.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  Copies  are  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

1 1  n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108.  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  fi-om  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circuanstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  fi-om  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 


accordance  with  18  CFR  4.34(b),  and 
385.2010. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31419  Filed  12-8-00;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

Decembisr  6,  2000. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-^09),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  December  13,  2000,  10 
a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400,  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  aU  public  docimients  may  be 
examined  in  the  Reference  and 
Information  Center. 

755th — Meeting  Decemlaer  13,  2000,  Regular 
Meeting,  (10  a.m.) 

Consent  Agenda — Markets,  larifEs  and 
Rates — Electric 

CAE-1. 
DOCKET*  EROl-147,  000,  SOUTHERN 
ENERGY  DELTA,  L.L.C.  AND 
SOUTHERN  ENERGY  POTRERO,  L.L.C. 
CAE-2. 
DOCKET*  EROl-168,  000,  TENASKA 
FRONTIER  PARTNERS,  LTD. 
CAE-3. 
DOCKET*  EROl-171,  000,  CONSUMERS 
ENERGY  COMPANY  AND  CMS 
MARKETING,  SERVICES  AND 
TRADING  COMPANY 
CAE-i. 

OMITTED 
CAE-5. 

DOCKET*  EROO-2814,  000, 

COMMONWEALTH  EDISON  COMPANY 
OTHER*S  EROO-2814,001, 

COMMONWEALTH  EDISON  COMPANY 
EROO-2814,  002,  COMMONWEALTH 
EDISON  COMPANY 
CAE-6. 

DOCKET*  EROl-210.  000,  PJM 
INTERCONNECTION,  L.L.C. 


CAE-7^ 

OMITTED 
CAE-8. 

OMTTTED 
CAE-9. 

OMITTED 
CAE-10. 

DOCKET*  EROO-2870,  000,  EI  PASO 
ELECTRIC  GENERATING  COMPANY 
CAE-1 1. 

OMITTED 
CAE-1 2. 
DOCKET*  EROl-369,  000,  ISO  NEW 
ENGLAND  INC. 
CAE-1 3. 
DOCKET*  EROl-202,  000,  POTOMAC 
POWER  RESOURCES,  INC. 
CAE-14. 

DOCKET*  ER00-2064,  000,  ILLINOIS 

POWER  COMPANY 
OTHER*S  EROO-2064.  001.  ILLINOIS 
POWER  COMPANY 
CAE-15. 
DOCKET*  EROO-3316,  000,  AMERICAN 
TRANSMISSION  COMPANY  LLC 
CAE-1 6. 
DOCKET*  EROl-123,  000,  ILLINOIS        " 
POWER  COMPANY 
CAE-1 7. 

OMITTED 
CAE-18. 
DOCKET*  EROO-2062,  000,  CENTRAL 

MAINE  POWER  COMPANY 
OTHER*S  EROO-2062.  001,  CENTRAL 

MAINE  POWER  COMPANY 
EROO-2062,  002,  CENTRAL  MAINE 

POWER  COMPANY 
EROO-2062,  003,  CENTRAL  MAINE 
POWER  COMPANY 
CAE-1 9. 
DOCKET*  ER0O^3735,  000,  PJM 
INTERCONNECTION,  L.L.C. 
CAE-20. 
DOCKET*  EROO-1,  002,  TRANSENERGIE 

U.S.,  LTD. 
OTHER#S  EROO-1,  003.  TRANSENERGIE 
U.S.,  LTD. 
CAE-21. 
DOCKET*  ELOO-62,  005,  ISO  NEW 

ENGLAND,  INC. 
OTHER*S  ELOO-62,  013,  ISO  NEW 
ENGLAND,  INC. 
CAE-22. 

OMITTED 
CAE-23. 
DOCKET*  RTOl-77,  000,  SOUTHERN 
COMPANIES  SERVICES,  INC. 
CAE-24. 
DOCKET*  ER99-mi3,  001.  CALIFORNIA 
POWER  EXCHANGE  CORPORATION 
CAE-25. 
DOCKET*  ECOO-138,  000,  SITHE 
ENERGIES,  INC.  AND  THE  SITHE 
STOCKHOLDERS,  EXELON  (FOSSIL) 
HOLDINGS,  INC.,  PEPCO  ENERGY 
COMPANY  AND  EXELON 
GENERATION  COMPANY,  L.L.C. 
CAE-26.  • 

DOCKET*  ER99-3279.  001,  PJM 
INTERCONNECTION,  L.L.C. 
CAE-27. 
DOCKET*  ER99-3144,  003,  ALLIANCE 
COMPANIES,  AMERICAN  ELECTRIC 
POWER  SERVICE  CORPORATION  ON 
BEHALF  OF:  APPALACHIAN  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
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POWER  COMPANY.  INDIANA 
MICHIGAN  POWER  COMPANY, 
KENTUCKY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY,  OHIO 
POWER  COMPANY .  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY,  PENNSYLVANL\ 
POWER  COMPANY,  THE  TOLEDO 
EDISON  COMPANY  AND  VTRCDsOA 
ELECTRIC  AND  POWER  COMPANY 

OTHER#S  ECq9-80.  003.  ALLIANCE 
COMPANIES.  AMERICAN  ELECTRIC 
POWER  SERVICE  CORPORATION  ON 
BEHALF  OF:  APPALACHL\N  POWER 
COMPANY.  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDL\NA 
MICHIGAN  POWER  COMPANY. 
KENTUCKY  POWER  COMPANY, 
KINGSPORT  POWER  COMPANY,  OHIO 
POWER  COMPANY.  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY.  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  COMPANY.  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

EC99-80.  004.  ALLL\NCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY.  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDIANA 
MICHIGAN  POWER  COMPANY. 
KENTUCKY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY.  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY.  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  COMPANY.  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINL\ 
ELECTRIC  AND  POWER  COMPANY 

EC99-80,  005.  ALUANCE  COMPANIES, 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
POWER  COMPANY.  INDIANA 
MICHIGAN  POWER  COMPANY, 
KENTUCKY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY.  WHEELING 
»     POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY.  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  COMPANY.  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 
ER99-3144.  004.  ALLIANCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 


SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY.  COLUMBUS  SOUTHERN 
POWER  COMPANY,  INDL\NA 
MICHIGAN  POWER  COMPANY, 
KENTUCKY  POWER  COMPANY, 
KINGSPORT  POWER  COMPANY,  OHIO 
POWER  COMPANY.  WHEELING 
POWER  COMPANY.  CONSUMERS 
ENERGY  COMPANY.  THE  DETROIT 
EDISON  COMPANY.  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY,  PENNSYLVANL\ 
POWER  COMPANY,  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

ER99-3144.  005.  ALLIANCE  COMPANIES. 
AMERICAN  ELECTRIC  POWER 
SERVICE  CORPORATION  ON  BEHALF 
OF:  APPALACHIAN  POWER 
COMPANY,  COLUMBUS  SOUTHERN 
POWER  COMPANY,  INDIANA 
MICHIGAN  POWER  COMPANY, 
KENTUCKY  POWER  COMPANY. 
KINGSPORT  POWER  COMPANY.  OHIO 
POWER  COMPANY.  WHEEUNG 
POWER  COMPANY,  CONSUMERS 
ENERGY  COMPANY,  THE  DETROIT 
EDISON  COMPANY,  FIRST  ENERGY 
CORPORATION  ON  BEHALF  OF:  THE 
CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY,  OHIO 
EDISON  COMPANY.  PENNSYLVANIA 
POWER  COMPANY.  THE  TOLEDO 
EDISON  COMPANY  AND  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 

ECOO-103.  000,  CONSUMERS  ENERGY 
COMPANY 

EROO-2869.  000.  CONSUMERS  ENERGY 
COMPANY 
CAE-28. 

DOCKET*  EGOl-11,  000,  MADISON 
WINDPOWER,  LLC 
CAE-29. 

DOCKET*  ELOl-6,  000,  QUDCX  LINDEN, 
L.P. 

OTHER#S  QF98-3.  001,  QUDa  LINDEN, 
L.P. 
CAE-30. 

DOCKET*  ELOl-8,  000,  LG&E- 
WESTMORELAND  HOPEWELL 

OTHERiS  QF88-85,  004.  LG&E- 
WESTMORELAND  HOPEWELL 
CAE-31. 

DOCKET*  ELOl-5,  000,  SOWEGA  POWER 
LLC 
CAE-32. 

DOCKET*  EL9&-42,  000,  MONTAUP 
ELECTRIC  COMPANY  V.  BOSTON 
EDISON  COMPANY 

OTHER*S  EL99-^2,  002,  MONTAUP 
ELECTRIC  COMPANY  V.  BOSTON 
EDISON  COMPANY  - 

EROO-2649,  000,  MONTAUP  ELECTRIC 
COMPANY  V.  BOSTON  EDISON 
COMPANY 

EROO-3749,  000,  MONTAUP  ELECTRIC 
COMPANY  V.  BOSTON  EDISON 
COMPANY 
CAE-33. 

OMITTED 
CAE-34. 

DOCKET*  EROl-204.  000.  PJM 
INTERCONNECTION,  L.L.C. 


CAE-35. 

DOCKET*  ECOO-141.  000.  POTOMAC 
ELECTRIC  POWER  COMPANY. 
SOUTHERN  ENERGY  CHALK  POINT. 
LLC.  SOUTHERN  ENERGY  MID- 
ATLANTIC.  LLC.  SOUTHERN  ENERGY 
PEAKER.  LLC.  SOUTHERN  ENERGY 
POTOMAC  RTVER.  LLC.  ALLEGHENY 
ENERGY  SUPPLY  COMPANY.  LLC.  PPL 
MONTOUR.  LLC  AND  POTOMAC 
POWER  RESOURCES.  INC. 

OTHER*S  ELOO-115.  000.  POTOMAC 
ELECTRIC  POWER  COMPANY. 
SOUTHERN  ENERGY  CHALK  POINT. 
LLC,  SOUTHERN  ENERGY  MID- 
ATLANTIC,  LLC,  SOUTHERN  ENERGY 
PEAKER.  LLC.  SOUTHERN  ENERGY 
POTOMAC  RIVER.  LLC.  ALLEGHENY 
ENERGY  SUPPLY  COMPANY.  LLC,  PPL 
MONTOUR.  LLC  AND  POTOMAC 
POWER  RESOURCES.  INC. 

EROO-3727.  000.  POTOMAC  ELECTRIC 
POWER  COMPANY.  SOUTHERN 
ENERGY  CHALK  POINT.  LLC, 
SOUTHERN  ENERGY  MID-ATLANTIC, 
LLC,  SOUTHERN  ENERGY  PEAKER. 
LLC.  SOUTHERN  ENERGY  POTOMAC 
RIVER.  LLC.  ALLEGHENY  ENERGY 
SUPPLY  COMPANY.  LLC.  PPL 
MONTOUR.  LLC  AND  POTOMAC 
POWER  RESOURCES,  INC. 

Consent  Agenda — Markets,  Tariffis  and 
Rates — Gas 

CAG-1. 

DOCKET*  RP96-312.  034.  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER*S  GTOl-5,  000.  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-2. 
DOCKET*  RPOl-81.  000.  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-3. 

DOCKET*  RPOO-212,  003,  NUI 
CORPORATION  (CITY  GAS  COMPANY 
OF  FLORIDA  DIVISION)  V.  FLORIDA 
GAS  TRANSMISSION  COMPANY 
CAG-4. 
DOCKET*  RPOl-99,  000,  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-5. 

OMITTED 
CAG-6. 
DOCKET*  RPOl-111,  000,  CHANDELEUR 
PIPE  LINE  COMPANY 
CAG-7. 
DOCKET*  RPOl-103,  000.  NORTHWEST 
ALASKAN  PIPELINE  COMPANY 
CAG-8. 

DOCKET*  RPOl-74,  000.  DOMINION 

TRANSMISSION.  INC. 
OTHER*S  RP97-406.  024,  DOMINION 

TRANSMISSION,  INC. 
RP97--i06.  025.  DOMINION 
TRANSMISSION.  INC. 
CAG-9. 

DOCKET*  ISOl-33.  000.  ALPINE 
TRANSPORTATION  COMPANY 
CAG-1 0. 

DOCKET*  RP99-322,  000.  NORTHERN 

BORDER  PIPELINE  COMPANY 
OTHER*S  RP96-45,  000.  NORTHERN 

BORDER  PIPELINE  COMPANY 
RP96-45,  009.  NORTHERN  BORDER 

PIPELINE  COMPANY 
RP99-322,  003.  NORTHERN  BORDER 
PIPEUNE  COMPANY 


CAG-1 1. 

DOCKET*  RP99-176.  010,  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
OTHER*S  RP99-176,  007,  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
RP99-176.  008.  NATURAL  GAS  PIPELINE 
COMPANY  OF  AMERICA 
CAG-1 2. 

DOCKET*  RPOO-257,  000.  OZARK  GAS 

TRANSMISSION.  L.L.C. 
OTHER#S  RPOO-257.  001,  OZARK  GAS 

TRANSMISSION,  L.L.C. 
CPOl-21,  000,  OZARK  GAS 
TRANSMISSION,  L.L.C. 
CAG-13^ 

OMITTED 
CAG-14. 

DOCKET*  RPOO-363,  001,  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
OTHER#S  RPOO-363.  002.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-1 5. 

DOCKET*  RPOO-553,  001, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-16. 

DOCKET*  RPOl-83.  000.  SEAGULL 
MARKETING  SERVICES.  INC.  V. 
COLUMBIA  GULF  TRANSMISSION 
COMPANY 
CAG-1 7. 

DOCKET*  RP96-129,  008,  TRUNKLINE 
GAS  COMPANY 
CAG-18. 

DOCKET*  RP97-369.  014,  PUBUC 
SERVICE  COMPANY  OF  COLORADO 
AND  CHEYENNE  UGHT,  FUEL  AND 
POWER  COMPANY 
OTHER#S  GP97-3,  004,  AMOCO 
PRODUCTION  COMPANY,  ANADARKO 
PETROLEUM  CORPORATION,  MOBIL 
OIL  CORPORATION.  OXY  USA.  INC. 
AND  UNION  PACinC  RESOURCES 
COMPANY 
GP97-4.  004,  KANSAS  SMALL 

PRODUCER  GROUP 
GP97-5.  004.  MESA  OPERATING 
COMPANY 
CAG-1 9. 

OMITTED 
CAG-20. 
DOCKET*  RMOO-6.  001  WELL 
CATEGORY  DETERMINATIONS 
CAG-21. 

OMITTED 
CAG-2  2. 
DOCKET*  RP98-52.  039,  WILLL\MS  GAS 
PIPLINES  CENTRAL,  INC. 
CAG-23. 

DOCKET*  MGOO-6,  002.  DOMINION 
RESOURCES.  INC..  CONSOLIDATED 
NATURAL  GAS  COMPANY  AND 
DOMINION  TRANSMISSION  INC. 
OTHER#S  EC99-81.  003.  DOMINION 
RESOURCES,  INC.,  CONSOLIDATED 
NATURAL  GAS  COMPANY  AND 
DOMINION  TRANSMISSION  INC. 
EC99-81.  004.  DOMINION  RESOURCES, 
INC.,  CONSOLIDATED  NATURAL  GAS 
COMPANY  AND  DOMINION 
TRANSMISSION  INC. 
MGOO-6,  003,  DOMINION  RESOURCES, 
INC.,  CONSOLIDATED  NATURAL  GAS 
COMPANY  AND  DOMINION 
TRANSMISSION  INC. 
MGOO-6,  004,  DOMINION  RESOURCES, 
INC.,  CONSOLIDATED  NATURAL  GAS 


COMPANY  AND  DOMINION 

TRANSMISSION  INC. 
MTOO-17,  000,  DOMINION  RESOURCES, 

INC.,  CONSOLIDATED  NATURAL  GAS 

COMPANY  AND  DOMINION 

TRANSMISSION  INC. 
CAG-24. 

DOCKET*  RP98-206.  006.  ATLANTA  GAS 

LIGHT  COMPANY 
OTHER*S  RP98-206.  005,  ATLANTA  GAS 

UGHT  COMPANY 
CAG-2  5. 
DOCKET*  RMOO-11  000.  FIVE-YEAR 

REVIEW  OF  OIL  PIPELINE  PRICING 

INDEX 
CAG-26. 

DOCKET*  CP95-168.  004.  SEA  ROBIN 

PIPELINE  COMPANY 

Consent  Agenda — Miscellaneous 

CAM-1. 
DOCKET*  RM99-10.  000.  REVISIONS  TO 
,\ND  ELECTRONIC  HLING  OF  THE 
FERC  FORM  NO.  6.  AND  RELATED 
UNIFORM  SYSTEMS  OF  ACCOUNTS 

Consent  Agenda — Energy  Projects — Hydro 

CAH-1. 
DOCKET*  UL96-1.  003.  BLACKSTONE 
MILL  DEPOT  STREET  TRUST 
CAH-2. 
DOCKET*  P-1980.  009,  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-3. 

DOCKET*  P-2074.  007.  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-4. 

DOCKET*  P-2073.  008,  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-5. 
DOCKET*  P-1759,  036.  WISCONSIN 

ELECTRIC  POWER  COMPANY 
OTHER*S  P-1980.  009.  WISCONSIN 

ELECTRIC  POWER  COMPANY 
P-2072.  008.  WISCONSIN  ELECTRIC 

POWER  COMPANY 
P-2073.  008.  WISCONSIN  ELECTRIC 

POWER  COMPANY 
P-2074,  007,  WISCONSIN  ELECTRIC 

POWER  COMPANY 
P-2131.  020.  WISCONSIN  ELECTRIC 

POWER  COMPANY 
P-2471.  005.  WISCONSIN  ELECTRIC 

POWER  COMPANY 
P-11831.  000.  WISCONSIN  ELECTRIC 

POWER  COMPANY 
P-11830.  000.  WISCONSIN  ELECTRIC 
POWER  COMPANY 
CAH-6. 
DOCKET*  P-2131,  020,  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-7. 
DOCKET*  P-11830.  000.  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-8. 
DOCKET*  P-11831,  000,  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-9. 

DOCKET*  P-2471,  005,  WISCONSIN 
ELECTRIC  POWER  COMPANY 
CAH-10. 
DOCKET*  P-2072.  008.  WISCONSIN 
ELECTRIC  POWER  COMPANY 

Consent  Agenda — Energy  Pro|ects — 
Certificates 

CAC-1. 


DOCKET*  CPOO-68.  000,  QUEST AR 
PIPELINE  COMPANY 
CAC-2. 

DOCKET*  CP98-540,  003, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAC-3. 
DOCKET*  CPOO-416,  000,  COLUMBIA 

GAS  TRANSMISSION  CORPORATION 
OTHER#S  CPOO-417,  000,  COLUMBL\ 
NATURAL  RESOURCES,  INC. 
CAC-4. 
DOCKET*  CP98-74.  003.  ANR  PIPELINE 
COMPANY  V.  TRANSCONTINENTAL 
GAS  PIPE  LINE  CORPORATION 
CAC-5. 
DOCKET*  CPOO-424.  001,  DISTRIGAS  OF 
MASSACHUSETTS  LLC 
CAC-6. 
DOCKET*  CP9*-600,  000,  NATIONAL 
FUEL  GAS  DISTRIBUTION 
CORPORATION 
CAC-7. 

DOCKET*  CP95-218,  002.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAC-8. 
DOCKET*  RM99-5,  002.  REGULATIONS 
UNDER  THE  OUTER  CONTINENTAL 
SHELF  LANDS  ACT  GOVERNING  THE 
MOVEMENT  OF  NATURAL  GAS  ON 
FACILmES  ON  THE  OUTER 
CONTINENTAL  SHELF 

Energy  Proiects — ^Hydro  Agenda 

H-1. 

RESERVED 

Energy  Projects — Certificates  Agenda 

C-1. 
RESERVED 

Markets,  Tariffis  and  Rates — Electric  Agenda 

E-1.  

OMITTED 
E-2. 

DOCKET*  ELOO-95.  000.  SAN  DIEGO  GAS 
ft  ELECTRIC  COMPANY  V.  SELLERS  OF 
ENERGY  AND  ANCILLARY  SERVICES 
INTO  MARKETS  OPERATED  BY  THE 
CALIFORNIA  INDEPENDENT  SYSTEM 
OPERATOR  AND  THE  CALIFORNL\ 
POWER  EXCHANGE 

OTHER*S  ELOO-95.  002.  SAN  DIEGO  GAS 
&  ELECTRIC  COMPANY  V.  SELLERS  OF 
ENERGY  AND  ANCILLARY  SERVICES 
INTO  MARKETS  OPERATED  BY  THE 
CALIFORNL\  INDEPENDENT  SYSTEM 
OPERATOR  AND  THE  CALIFORNLA 
POWER  EXCHANGE 

ELOO-95,  003,  SAN  DIEGO  GAS  & 
ELECTRIC  COMPANY  V.  SELLERS  OF 
ENERGY  AND  ANQLLARY  SERVICES 
INTO  MARKETS  OPERATED  BY  THE 
CALIFORNIA  INDEPENDENT  SYSTEM 
OPERATOR  AND  THE  CALIFORNIA 
POWER  EXCHANGE 

ELOO-98,  000,  INVESTIGATION  OF 
PRACTICES  OF  THE  CAUFORNL\ 
INDEPENDENT  SYSTEM  OPERATOR 
AND  THE  CALIFORNIA  POWER 
EXCHANGE  ELOO-98.  002. 
INVESTIGATION  OF  PRACTICES  OF 
THE  CALIFORNL\  INDEPENDENT 
SYSTEM  OPERATOR  AND  THE 
CALIFORNL\  POWER  EXCHANGE 
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ELOO-98,  003.  INVESTIGATION  OF 
PRACTICES  OF  THE  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
AND  THE  CALIFORNIA  POWER 
EXCHANGE 

ELOO-107.  000  PUBLIC  MEETING  IN  SAN 
DIEGO,  CALIFORNIA  ELOO-97,  000 
REUANT  ENERGY  POWER 
GENERATION,  INC.,  DYNEGY  POWER 
MARKETING,  INC.  AND  SOUTHERN 
ENERGY  CALIFORNIA,  L.L.C.  V. 
CALIFORNL\  INDEPENDENT  SYSTEM 
OPERATOR  CORPORATION 

ELOO-104,  000,  CALIFORNIA 
ELECTRICTY  OVERSIGHT  BOARD  V. 
ALL  SELLERS  OF  ENERGY  AND 

.  ANCILLARY  SERVICES  INTO  THE 
ENERGY  AND  ANCILLARY  SERVICES 
MARKETS  OPERATED  BY  THE 
CALIFORNIA  INDEPENDENT  SYSTEM 
OPERATOR  AND  THE  CALIFORNIA 
POWER  EXCHANGE 

ELOl-1,  000,  CALIFORNIA  MUNICIPAL 
UTILITIES  ASSOCIATION  V.  ALL 
JURISDICTIONAL  SELLERS  OF 
ENERGY  AND  ANCILLARY  SERVICES 
INTO  MARKETS  OPERATED  BY  THE 
CALIFORNIA  INDEPENDENT  SYSTEM 
OPERATOR  AND  THE  CALIFORNIA 
POWER  EXCHANGE 

ELOl-2.  000.  CALIFORNIANS  FOR 
RENEWABLE  ENERGY,  INC.  V. 
INDEPENDENT  ENERGY  PRODUCERS, 
INC.,  AND  ALL  SELLERS  OF  ENERGY 
AND  ANCILLARY  SERVICES  INTO 
MARKETS  OPERATED  BY  THE 
CALIFORNIA  INDEPENDENT  SYSTEM 
OPERATOR  AND  THE  CALIFORNIA 
POWER  EXCHANGE;  ALL 
SCHEDULING  COORDINATORS 
ACTING  ON  BEHALF  OF  THE  ABOVE 
SELLERS;  CALIFORNIA  INDEPENDENT 
SYSTEM  OPERATOR  CORPORATION; 
AND  CALIFORNIA  POWER  EXCHANGE 
CORPORATION 

ELOl-10.  000,  PUGET  SOUND  ENERGY. 
EMC.  V.  ALL  JURISDICTIONAL  SELLERS 
OF  ENERGY  AND/OR  CAPACITY  AT 
WHOLESALE  INTO  ELECTRIC  ENERGY 
AND/OR  CAPACITY  MARKETS  IN  THE 
PACIHC  NORTHWEST.  INCLUDING 
PARTIES  TO  THE  WESTERN  SYSTEMS 
POWER  POOL  AGREEMENT 

Order  on  wholesale  electric  markets,  this 
order  may  be  considered  at  the  December  13, 
2000  meeting  or,  subject  to  further  notice,  at 
another  date  later  this  month. 

Markets,  Tarifb  and  Rates — Gas  Agenda 

G-1. 
RESERVED 

David  P.  Boergers 

Secretary. 

[FR  Doc.  00-31533  Filed  12-7-00;  10:47  am) 

BtLUNG  CODE  6717-01-U 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Formula  Rates  for  ttie  Central  Arizona 
Project  11 5-kV/230-i(V  Transmission 
System— Rate  Order  No.  WAPA-88 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rate  order. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
88  and  Rate  Schedules  CAP-FTl,  CAP- 
NFTl,  and  CAP-NITS  1  placing  Formula 
Rates  for  firm  point-to-point 
transmission  service,  nonfirm  point-to- 
point  transmission  service,  and  Network 
Integration  Transmission  Service  (NITS) 
on  the  Central  Arizona  Project  (CAP) 
115-kV/230-kV  transmission  system  of 
the  Western  Area  Power  Administration 
(Western)  into  effect  on  an  interim  basis. 
The  Formula  Rates  will  remain  in  effect 
on  an  interim  basis  until  the  Federal 
Energy  Regulatory  Commission  (FERC) 
confirms,  approves,  and  places  them 
into  effect  on  a  final  basis  or  until  they 
are  replaced  by  other  rates.  The  Formula 
Rates  will  provide  sufficient  revenue  to 
pay  all  annual  costs,  including  interest 
expense,  and  repayment  of  required 
investment  within  the  allowable  period. 
DATES:  The  Formula  Rates  will  be 
placed  into  effect  on  eui  interim  basis  on 
January  1,  2001,  and  will  be  in  effect 
imtil  FERC  confirms,  approves,  and 
places  the  Formula  Rates  in  effect  on  a 
final  basis  for  a  5-year  period  ending 
December  31,  2005,  or  until  superseded. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maher  Nasir,  Rates  Team  Lead,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
6457,  telephone  (602)  352-2768.  or  by  e- 
mail:  nasir@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  The  CAP 
115-kV/230-kV  transmission  system  has 
been  used  primarily  to  provide  power  to 
the  CAP  water  pumps.  The  planned 
construction  of  a  number  of 
independent  powerplants  in  Arizona 
and  Nevada  creates  a  potential  demand 
for  use  of  surplus  transmission  capacity 
on  the  CAP  115-kV/230-kV  transmission 
system. 

The  proposed  Formula  Rates  for 
point-to-point  transmission  service  and 
NTTS  on  the  CAP  115-kV/230-kV 
transmission  system  are  based  on  a 
revenue  requirement  that  recovers  costs 
for  facilities  associated  with  providing 
transmission  service  and  the  non- 
facilities  costs  allocated  to  transmission 
service.  The  rates  for  point-to-point 


transmission  service  on  the  CAP  115- 
kV/230-kV  transmission  system  are 
determined  by  combining  tlje  average 
annual  amortization  costs  with  the 
average  annual  operations  and 
maintenance  costs,  and  dividing  them 
by  the  average  annual  contract  rate  of 
delivery  for  the  cost  evaluation  period 
FY  2001-FY  2005.  Implementing  the 
proposed  Formula  Rates  results  in  a 
firm  point-to-point  CAP  115-kV/230-kV 
transmission  system  rate  of  $9.83  per 
kilowattyear  and  a  nonfirm  point-to- 
point  CAP  115-kV/230-kV  transmission 
system  rate  of  1.12  mills/kWh. 

NITS  allows  a  transmission  customer 
to  integrate,  plan,  economically 
dispatch,  and  regulate  its  network 
resources  to  serve  its  native  load  in  a 
way  comparable  to  that  used  by  the 
transmission  provider  to  service  its 
native  Load  customers.  The  monthly 
charge  methodology  for  NITS  on  the 
CAP  115-kV/230-kV  transmission 
system  is  the  product  of  the 
transmission  customer's  load-ratio  share 
times  one-twelfth  of  the  annual 
transmission  revenue  requirement.  The 
customer's  load-ratio  share  is  calculated 
on  a  rolling  12-month  basis  (12CP).  The 
customer's  load-ratio  share  is  equal  to 
that  customers'  hourly  load  coincident 
with  the  CAP  115-kV/230-kV 
transmission  system  monthly 
transmission  system  peak  divided  by 
the  resultant  value  of  the  CAP  115-kV/ 
230-kV  transmission  system's  monthly 
transmission  system  peak  minus  the 
CAP  115-kV/230-kV  transmission 
system's  coincident  peak  for  all  firm 
point-to-point  transmission  service  plus 
the  CAP  115-kV/230-kV  transmission 
system's  firm  point-to-point 
transmission  service  reservations. 

The  Formula  Rates  for  transmission 
service  on  the  CAP  115-kV/230-kV 
transmission  system  are  being 
developed  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101-7352),  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  under  the  Reclamation  Act 
of  1902  (ch.  1093,  32  Stat.  388),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)),  and 
other  acts  specifically  applicable  to  the 
project  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  Western's 
Administrator;  and  (2)  the  authority  to 


confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  FERC.  In 
Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary. 

Existing  Department  of  Energy 
procedures  for  public  participation  in 
power  and  transmission  rate 
adjustments  are  located  at  10  CFR  part 
903,  effective  on  September  18,  1985  (50 
FR  37835),  and  have  been  followed  by 
Western  in  the  development  of  these 
provisional  rates. 

Rate  Order  No.  WAPA-88, 
confirming,  approving,  and  placing  the 
proposed  CAP  115-kV/230-kV 
transmission  system  Formula  Rates  into 
effect  on  an  interim  basis,  is  issued;  and 
the  new  Rate  Schedules  CAP-FTl, 
CAP-NFTl,  and  CAP-NTFSl  will  be 
submitted  promptly  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Dated:  November  30,  2000. 
T.J.  Glauthier, 
Deputy  Secretary. 

Order  Confirming,  Approving,  and 
Placing  the  Central  Arizona  Project 
Transmission  System  Formula  Rates 
into  Efifect  on  an  Interim  Basis 

These  Formula  Rates  are  developed 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101-7352), 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation  under 
the  Reclamation  Act  of  1902  (ch.  1093, 
32  Stat.  388),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  and  other  acts 
specifically  applicable  to  the  project 
involved,  were  transferred  to  and  vested 
in  the  Secretary  of  Energy. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  and  (2)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  In  Delegation  Order  No.  0204- 
172,  effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 


to  the  Deputy  Secretary.  Existing 
Department  of  Energy  (DOE)  procedures 
for  public  participation  in  power  rate 
adjustments  are  found  in  10  CFR  part 
903.  Procedures  for  approving  Power 
Marketing  Administration  rates  by  FERC 
are  found  in  18  CFR  part  300. 

Acronjrms  and  Definitions 

As  used  in  this  rate  order,  the 
followinjg  acronyms  and  definitions 
apply: 
Administrator:  The  Administrator  of  the 

Western  Area  Power  Administration 

(Western). 
Capacity:  The  rated  continuous  electric 

load-carrying  capability  of  a 

generator,  transformer,  transmission 

circuit,  or  other  equipment.  It  is 

expressed  in  kW. 
Central  Arizona  Project  (CAP):  One  of 

three  related  water  development 

projects  that  make  up  the  Colorado 

River  Basin  Project. 
Customer:  An  entity  with  a  contract  and 

receiving  service  from  Western's 

Desert  Southwest  Region  or  from 

CAP. 
DOE:  United  States  Department  of 

Energy. 
DOE  Order  RA  6120.2:  An  order  dealing 

with  power  marketing  administration 

financial  reporting  and  rate-making 

proced'ires. 
Energy:  Measured  in  terms  of  the  work 

it  is  capable  of  doing  over  a  period  of 

time.  It  is  expressed  in  kWh. 
FERC:  Federal  Energy  Regulatory 

Commission. 
Firm:  A  type  of  product  and/or  service 

that  is  available  at  the  time  requested 

by  the  customer. 
Formula  Rates:  A  rate  which  is  based 

upon  a  formula  calculated  yearly. 
FY:  Fiscal  year;  October  1  to  September 

30. 
kV:  Kilovolt — the  electrical  unit  of 

measure  of  electric  potential  that 

equals  1,000  volts. 
kW:  Kilowatt — the  electrical  unit  of 

capacity  that  equals  1,000  watts. 
kWmonth:  Kilowattmonth — the 

electrical  unit  of  the  monthly  amount 

of  capacity. 
kWh:  Kilowatthour — the  electrical  unit 

of  energy  that  equals  1 ,000  watts  in  1 

hour. 
Mill:  A  monetary  denomination  of  the 

United  States  that  equals  one  tenth  of 

a  cent  or  one  thousandth  of  a  dollar. 
NEPA:  National  Environmental  Policy 

Act  of  1969  (42  U.S.C.  4321,  at  seq.). 
Nonfirm:  A  type  of  product  and/or 

service  that  is  not  always  available  at 

the  time  requested  by  the  customer. 
O&M:  Operation  and  maintenance. 
Power:  Capacity  and  energy. 
Reclamation:  United  States  Department 

of  the  Interior,  Bureau  of  Reclamation. 


Revenue  Requirement:  The  revenue 
required  to  recover  O&M  expenses, 
transmission  service  expenses, 
interest,  deferred  expenses,  and 
repayment  of  Federal  investments,  or 
other  assigned  costs. 

ECfective  Date 

The  new  rates  will  become  effective 
on  an  interim  basis  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  January  1 ,  2001 ,  and  will  be  in 
effect  pending  FERC's  approval  of  them 
or  substitute  rates  on  a  final  basis  for  a 
5-year  period  ending  December  31, 
2005,  or  until  superseded. 

Public  Notice  and  Comment 

Existing  Department  of  Energy 
procedures  for  public  participation  in 
power  and  transmission  rate 
adjustments,  10  CFR  part  903,  have  been 
followed  by  Western  in  the 
development  of  these  rates.  The 
following  simimarizes  the  steps  Western 
took  to  ensure  involvement  of  interested 
parties  in  the  rate  process: 

1.  The  proposed  rate  adjustment  was 
initiated  on  May  23.  2000,  when  a  letter 
announcing  the  first  informal  customer 
information  forum  was  mailed  to  all 
Central  Arizona  Project  (CAP)  customers 
and  interested  parties.  The  first  informal 
customer  information  forum  was  held 
on  June  7,  2000,  at  the  Desert  Southwest 
Customer  Service  Regional  office  (DSW) 
in  Phoenix,  Arizona.  At  the  informal 

^'customer  information  forum.  Western 
and  Reclamation  staff  explained  the 
rationale  for  the  rate  adjustment, 
presented  rate  designs  and 
methodologies,  and  answered  questions. 

2.  A  Federal  Register  notice  was 
pubhshed  on  May  24,  2000  (65  FR 
33541),  officially  annoimcing  the 
proposed  rates  for  the  CAP  115-kV/230- 
kV  transmission  system,  initiating  the 
public  consultation  and  comment 
period,  and  annoimcing  the  public 
information  and  public  comment 
fonmis. 

3.  On  Jime  7,  2000,  a  brochure 
prepared  by  Western's  DSW  office  was 
provided  to  all  CAP  firm  transmission 
customers  and  interested  parties, 
included  in  the  Federal  Register  notice 
of  May  24,  2000,  and  annoimced  the 
times  and  locations  for  the  two  public 
fonmis. 

4.  On  June  16,  2000,  beginning  at  10 
a.m.  MST,  the  public  information  fonmi 
was  held  at  Western's  DSW  office  in 
Phoenix,  Arizona.  At  the  public 
information  forum.  Western  provided 
detailed  explanations  of  th(«  proposed 
Formula  Rates  for  the  CAP  115-kV/230- 
kV  transmission  system  and  provided  a 
list  of  issues  that  could  change  the 
proposed  rates,  and  answered  questions. 
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Notice  was  given  that  additional 
information  would  be  provided  at  the 
public  comment  forum.  An  information 
handout  was  provided  at  the  forum. 

5.  On  July  17,  2000,  beginning  at  10 
a.m.,  the  public  comment  forum  was 
held  at  Western's  DSW  office  in 
Phoenix,  Arizona.  At  the  start  of  the 
forum.  Western  gave  the  public  an 
opportunity  to  comment  for  the  record. 
Three  customer  representatives  were 
present  and  declined  to  make  oral 
comments. 

6.  Two  comment  letters  were  received 
during  the  consultation  and  comment 
period.  The  consultation  and  comment 
period  ended  August  22,  2000.  All 
formally  submitted  comments  have  been 
considered  in  the  preparation  of  this 
rate  order. 

Project  Description 

The  CAP  is  one  of  three  related  water 
development  projects  that  make  up  the 
Colorado  River  Basin  Project.  The  others 
are  the  Dixie  and  the  Upper  Basin 
projects.  The  CAP  was  developed  for 
Arizona  and  western  New  Mexico;  the 
Dixie  Project  for  southeastern  Utah;  and 
the  Upper  Basin  Project  for  Colorado 
and  New  Mexico. 

Congress  authorized  the  project  in 
1968  to  improve  water  resources  in  the 
Colorado  River  Basin.  Segments  of  the 
1968  authorization  allowed  Federal 
participation  in  the  Navajo  Generating 
Station,  which  has  three  coal-fired 
steam  electric  generating  imits  for  a 
combined  capacity  of  2,250  MW. 
Construction  of  the  plant,  located  near 
Lake  Powell  at  Page,  Ariz.,  began  in 
1970.  Navajo  began  generating  in  1976. 

The  Federal  share  of  24.3  percent,  or 
546,750  kW,  is  used  to  power  the 
piunps  that  move  Colorado  River  water 
through  CAP  canals.  Surplus  generation 
is  currently  marketed  under  the  Navajo 
Power  Marketing  Plan  adopted  on  Dec. 
1, 1987. 

Revenue  Requirement 

The  Revenue  Requirement  will  be 
calculated  each  fiscal  year  to  determine 
if  transmission  revenues  will  be 
sufficient  to  pay,  within  the  prescribed 
time  periods,  all  costs  assigned  to  the 
CAP  115-kV/230-kV  transmission 
system  function.  Repayment  criteria  is 
based  on  law,  policies,  and  authorizing 
legislation,  including  DOE  Order  RA 
6120.2. 

Certification  of  Rate 

Western's  Administrator  has  certified 
that  the  Formula  Rates  for  transmission 
service  on  the  CAP  115-kV/230-kV 
transmission  system,  placed  into  effect 
on  an  interim  basis  herein,  are  the 
lowest  possible  rates  consistent  with 


sound  business  principles,  and  have 
been  developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Discussion 

The  CAP  115-kV/230-kV  transmission 
system  has  been  used  primarily  to 
provide  power  to  the  CAP  water  pumps. 
The  planned  construction  of  a  number 
of  independent  powerplants  in  Arizona 
and  Nevada  creates  a  potential  demand 
for  use  of  surplus  transmission  capacity 
on  the  CAP  115-kV/230-kV  transmission 
system. 

The  proposed  Formula  Rates  for 
point-to-point  transmission  service  and 
NITS  on  the  CAP  115-kV/230-kV 
transmission  system  are  based  on  a 
Revenue  Requirement  that  recovers 
costs  for  facilities  associated  with 
providing  transmission  service  and  for 
non-facilities  allocated  to  transmission 
service. 

Point-to-Point  Transmission  Service 

The  rate  for  firm  point-to-point 
transmission  service  on  the  CAP  115- 
kV/230-kV  transmission  system  is 
determined  by  combining  the  aimual 
amortization  costs  with  the  annual 
operations  and  maintenance  costs,  and 
dividing  them  by  the  aimual  average 
contract  rate  of  delivery.  The  nonfirm 
rate  is  determined  by  converting  the 
firm  annual  rate  into  an  hourly  rate. 
Implementing  the  proposed  rate 
formulas  residts  in  a  firm  point-to-point 
CAP  115-kV/230-kV  transmission 
system  rate  of  $9.83  per  kilowattyear 
and  a  nonfirm  point-to-point  CAP  115- 
kV/230-kV  transmission  system  rate  of 
1.12  mills/kWh. 

Network  Integration  Transmission 
Service 

NITS  allows  a  transmission  customer 
to  integrate,  plan,  economically 
dispatch,  and  regulate  its  network 
resources  to  serve  its  native  load  in  a 
way  comparable  to  how  a  transmission 
provider  uses  its  own  transmission 
system  to  service  its  native  load 
customers.  The  monthly  charge 
methodology  for  NITS  on  the  CAP  115- 
kV/230-kV  transmission  system  is  the 
product  of  the  transmission  customer's 
load-ratio  share  times  one-twelfth  of  the 
annual  transmission  revenue 
requirement.  The  customer's  load-ratio 
share  is  calculated  on  a  rolling  12- 
month  basis  {12CP).  The  customer's 
load-ratio  share  is  equal  to  that 
customers'  hourly  load  coincident  with 
the  CAP  115-kV/230-kV  transmission 
system's  monthly  transmission  system 
peak  divided  by  the  resultant  value  of 
the  CAP  115-kV/230-kV  transmission 
system's  monthly  transmission  system 


peak  minus  the  CAP  115-kV/230-kV 
transmission  system  coincident  peak  for 
all  firm  point-to-point  transmission 
service  plus  the  CAP  115-kV/230-kV 
transmission  system's  firm  point-to- 
point  transmission  service  reservations. 
In  order  to  ensure  the  collection  of  the 
transmission  system's  annual  revenue 
requirement,  the  difference  between  the 
first  two  components  of  the  resultant 
value  outlined  above  constitutes  the 
network  transmission  systems'  monthly 
peak  and  is  anticipated  to  be  metered. 
Thus,  a  NITS  customer,  based  on  its  12- 
CP  load,  will  pay  its  proportionate  share 
of  the  revenue  requirement  for  the 
month.  Since  point-to-point 
transmission  service  customers  are 
charged  on  a  reservation  basis  and  not 
a  usage  basis,  for  the  purpose  of 
determining  the  NITS  charge,  the 
transmission  system's  monthly  peak 
will  coincide  with  the  network 
transmission  system's  monthly  peak. 

Ancillary  Service 

The  proposed  revenue  requirement 
includes  the  costs  for  scheduling, 
system  control,  and  dispatch  service. 
The  reactive  supply  and  voltage  control 
ancillary  service  must  be  purchased 
from  the  Western  Area  Lower  Colorado 
(WALC)  control  area.  The  transmission 
customer  may  self-supply  the  four 
remaining  ancillary  services  or  request 
them  fi'om  WALC.  These  four  ancillary 
services  are  regulation  and  frequency 
response  service,  energy  imbalance 
service,  spinning  reserve  service,  and 
supplemental  reserve  service. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  revenues  and  expenses  for 
the  5-year  provisional  rate  period. 

Revenues  and  Expenses 

[In  thousands  of  dollars] 


Total  Revenues 


Revenue  Distribution: 

O&M  

Purctiase  Power 

Transmission 

Interest  

Other  

Investment  Repayment 
Capitalized  Expenses  .. 
Prior- Year  Adjustment  .. 


Formula 
rates  ^ 


34,429 


6,763 
0 
0 
19,343 
0 
8,323 
0 
0 


'The  revenues  and  expenses  for  the  For- 
mula Rates  are  for  5  years. 

Basis  for  Rate  Development 

This  proposed  rate  adjustment  is 
needed  to  put  into  place,  for  the  first 


time,  rate  formulas  to  calculate  the  rate 
to  be  charged  for  the  sale  of  surplus 
transmission  capacity  on  the  CAP  115- 
kV/230-kV  transmission  system.  The 
assessed  calculated  rates  vfiW  provide 
sufficient  revenue  to  pay  all  annual 
costs,  including  interest  expense,  and 
repayment  of  required  investment 
within  the  allowable  period.  The 
Formula  Rates  are  scheduled  to  go  in 
effect  on  January  1,  2001,  and  will 
remain  in  effect  through  December  31, 
2005. 

Comments 

Diiring  the  public  consultation  and 
comment  period,  Western  received  two 
written  comment  letters  on  the  rate 
adjustment.  All  comments  received  by 
the  end  of  the  public  consultation  and 
comment  period,  August  22,  2000,  were 
reviewed  and  considered  in  the 
preparation  of  this  rate  order. 

Written  comments  were  received  from 
the  following  sources:  Central  Arizona 
Project,  August  21,  2000,  Robert  S. 
Lynch,  Attorney  at  Law,  August  22, 
2000. 

The  comments  received  dealt  with  the 
disposition  of  revenues  derived  from  the 
assessment  of  the  CAP  115-kV/230-kV 
transmission  system  rates  and  its 
applicability  to  the  Lower  Colorado 
River  Basin  Development  Fimd 
(LCRBDF).  All  comments  supported 
Western's  efforts  to  establish  die  new 
CAP  115-kV/230-kV  tt-ansmission 
system  rates.  The  following  is  a 
smnmary  of  the  comments  received  by 
the  end  of  the  consultation  and 
comment  period  and  Western's  response 
to  those  comments. 

Comment:  Both  commentors  stated 
that  there  are  significant  imresolved 
issues  regarding  the  disposition  of  any 
revenues  received  from  Western's 
marketing  of  CAP  transmission  service, 
and  that  any  revenues  received  should 
be  applied  in  the  following  manner.  The 
aimual  amortization  cost  component  of 
the  CAP  rate  should  be  deposited  in  the 
LCRBF  and  applied  to  the  CAP  capital 
investment,  however,  revenues  derived 
from  the  operation  and  maintenance 
cost  component  of  the  CAP  transmission 
rate  should  be  used  to  offset  amoimts 
otherwise  due  from  the  Central  Arizona 
Water  Conservation  District  (CAWCDJ. 

Response:  Western  agrees  in  concept 
with  the  commentors  and  upon 
approval  of  the  provisional  rates 
Western  will  evaluate  its  authority  and 
ability  to  disburse  revenues  in  the 
manner  similar  to  that  suggested  by  the 
commentor.  Western  will  not  double 
collect  its  operation  and  maintenance 
cost  component  through  rates  and 
through  CAWCD  trust  funds. 


Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPAJ  (42  U.S.C.  4321,  et  seq.); 
Council  on  Environmental  Quality 
RegiUations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  has  determined  that 
this  action  is  categorically  excluded 
frova  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601-612,  et  seq.)  requires 
Federal  agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regiilatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

Small  Business  Regiilatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  the  repayment 
studies,  comments,  letters, 
memorandums,  and  other  supporting 
material  made  or  kept  by  Western  for 
the  pmpose  of  developing  the  Formula 
Rates,  is  available  for  pubhc  review  in 
the  Office  of  the  Power  Marketing 
Manager,  Desert  Southwest  Customer 
Service  Regional  Office,  Western  Area 
Power  Administration,  615  South  43rd 
Avenue,  Phoenix,  Arizona. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  Formula  Rates  herein  confirmed, 
approved,  and  placed  into  effect  on  an 
interim  basis,  together  with  supporting 
dociunents,  will  be  submitted  to  FERC 
for  confirmation  and  approval  on  a  final 
basis. 


Order 

In  view  of  the  foregoing  and  piusuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
January  1,  2001,  Formula  Rates  under 
Rate  Schedvdes  CAP-NFTl,  CAP-NFTl. 
and  CAP-NITSl  for  the  Centi^  Arizona 
Project  115-kV/230-kV  transmission 
system  of  the  Western  Area  Power 
Administration.  The  Formula  Rates 
under  the  rate  schedules  shall  remain  in 
effect  on  an  interim  basis,  pending 
FERC  confirmation  and  approval  of 
them  or  substitute  rates  on  a  final  basis 
through  December  31,  2005. 

Dated:  November  30,  2000. 
T.J.  Glauthier, 
Deputy  Secretary. 

Central  Arizona  Project 

Schedule  of  Ratels)  for  Firm  Point-to- 
Point  Cap  115-kV/230-kV  Transmission 
Service 

[Rate  Schedule  CAP-FTl] 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
January  1,  2001,  through  December  31, 
2005. 

Available:  In  the  marketing  area 
served  by  the  Central  Arizona  Project 
(CAP)  115-kV/230-kV  ti^nsmission 
system. 

Applicable:  The  transmission  service 
customers  shall  compensate  the  CAP 
where  firm  capacity  and  energy  are 
supplied  to  the  CAP  115-kV/230-kV 
transmission  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  deUvered,  less  losses,  to 
points  of  delivery  on  the  CAP  115-kV/ 
230-kV  system  specified  in  the  service 
contract.  The  formula  for  the  annual 
revenue  requirement  used  to  calcidate 
the  charges  for  this  firm  service  under 
this  schedule  was  promulgated  and  may 
be  modified  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies. 
The  Desert  Southwest  Customer  Service 
Region  (DSW)  may  modify  the  charges 
for  firm  point-to-point  transmission 
service  upon  written  notice  to  the 
transmission  customer.  Any  change  to 
the  charges  to  the  transmission 
customer  for  firm  point-to-point 
transmission,  shall  be  as  set  forth  in  a 
revision  to  this  rate  schedide 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  service 
contract.  DSW  shall  charge  the 
transmission  customer  in  accordance 
with  the  revenue  requirements  then  in 
effect. 

Character,  and  Conditions  of  Service: 
Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
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voltages  and  points  of  delivery 
established  by  contract  over  the  CAP 
115-kV/230-kV  transmission  system. 

Formula  Rate  For  Firm  Point-to-Point 
Transmission  Service: 

Annual  Rate  =  Five  Year  Average 
Annual  Revenue  Requirement 
divided  by  the  Five  Year  Average 
Contract  Rate  of  Delivery,  roimded 
to  the  penny. 
Monthly  Rate  =  Annual  Rate  divided  by 
12,  rounded  to  the  penny. 
Calculated  Rates:  For  FY  2001,  the 
annual  firm  rate  calculates  to  $9.83  per 
kWyear,  and  the  monthly  firm  rate 
calculates  to  $0.82  per  kWmonth.  Based 
on  updated  financial  and  load  data, 
recalculated  rates  will  go  into  effect  on 
January  1  of  each  year  during  the 
effective  rate  schedule  period. 

Adjustments 

For  Reactive  Power:  There  shall  be  no 
entitlement  to  transfer  of  reactive 
kilovoltamperes  at  delivery  points, 
except  when  such  transfers  may  be 
mutually  agreed  upon  by  contractor  and 
contracting  officer  or  their  authorized 
representatives. 

For  Losses:  Capacity  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  capacity 
and  energy  under  this  rate  schedule 
shall  be  supplied  by  the  customer  in 
accordance  with  the  service  contract. 

Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  transmission  obligations,  such 
ovemm  shall  be  billed  at  10  times  the 
above  rates. 

Central  Arizona  Project 

Schedule  of  Rate(s)  for  Nonfirm  Point- 
to-Point  Cap  115-kV/230-kV 
Transmission  Service 

(Rate  Schedule  CAP-FTl) 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
January  1,  2001.  through  December  31, 
2005. 

Available:  In  the  marketing  area 
served  by  the  Central  Arizona  Project 
115-kV/230-kV  transmission  system. 

Applicable:  The  transmission  service 
customer  shall  compensate  the  Central 
Arizona  Project  [CAP]  for  nonfirm 
point-to-point  transmission  service 
where  capacity  and  energy  are  supplied 
to  the  CAP  115-kV/230-kV  transmission 
system  at  points  of  interconnection  with 
other  systems,  transmitted  subject  to  the 
availability  of  the  transmission  capacity, 
and  delivered  less  losses,  to  points  of 
delivery  on  the  CAP  115-kV/230-kV 
system  specified  in  the  service  contract. 


Character  and  Conditions  of  Service: 
Alternating  current  at  60  Hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract  over  the  CAP 
115-kV/230-kV  transmission  system. 

Formula  Rate  for  Nonfirm  Point-to- 
Point  Transmission  Service:  Nonfirm 
Point-To-Point  Transmission  Service 
Rate:  Each  Contractor  shall  be  billed 
monthly  a  mills  per  kilowatthour  rate  of 
scheduled  or  delivered  kilowatthours  at 
point  of  delivery,  established  by 
contract,  payable  monthly.  This  rate  is 
equal  to  the  CAP  115-kV/230-kV  Firm 
Transmission  dollar  per  kilowatt-year 
rate  then  in  effect  divided  by  8.760, 
multiplied  by  1,000,  rounded  to  two 
decimal  places. 

Calculated  Rate:  For  FY  2001,  the 
nonfirm  rate  calculates  to  1.12  mills/ 
kWh.  Based  on  updated  financial  and 
load  data,  a  recalcualted  rate  will  go 
into  effect  on  January  1  of  each  year  " 
during  the  effective  rate  schedule 
period. 

Adjustments 

For  Reactive  Power:  There  shall  be  no 
entitlement  to  transfer  of  reactive 
kilovoltamperes  at  delivery  points, 
except  when  such  transfers  may  be 
mutually  agreed  upon  by  contractor  and 
contracting  officer  or  their  authorized 
representatives. 

For  Losses:  Capacity  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  capacity 
and  energy  imder  this  rate  schedule 
shall  be  supplied  by  the  customer  in 
accordance  with  the  service  contract. 

Central  Arizona  Project 

Schedule  of  Rate(s)  for  Network 
Integration  Transmission  Service 

(Rate  Schedule  CAP-NITSl 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
January  1,  2001,  through  December  31, 
2005. 

Applicable:  The  transmission 
customer  shall  compensate  the  Central 
Arizona  Project  (CAP)  each  month  for 
Network  Integration  Transmission 
Service  (NITS)  pursuant  to  the 
applicable  Network  Integration 
Transmission  Service  Agreement  and 
annual  revenue  requirement  referred  to 
below.  The  formula  for  the  aimual 
revenue  requirement  used  to  calculate 
the  charges  for  this  service  under  this 
schedule  was  promulgated  and  may  be 
modified  pursuant  to  applicable  Federal 
laws,  regiilations,  and  policies. 

The  Desert  Southwest  Customer 
Service  Region  (DSW)  may  modify  the 
charges  for  NITS  upon  written  notice  to 


the  transmission  customer.  Any  change 
to  the  charges  to  the  transmission 
customer  for  NITS  shall  be  as  set  forth 
in  a  revision  to  this  rate  schedule 
promulgated  pursuant  to  applicable 
Federal  laws,  regulations,  and  policies 
and  made  part  of  the  applicable  service 
agreement.  DSW  shall  charge  the 
transmission  customer  in  accordance 
with  the  revenue  requirement  then  in 
effect. 

Formula  Rate: 
Monthly  Charge  =  Transmission 

Customer's  Load-Ratio  Share  x 

{Revenue  Requirement/12) 

Calculated  Rate:  The  projected  annual 
revenue  requirement  for  FY  2001  for  the 
CAP  115-kV/230-kV  transmission 
system  is  $6,556,547.  Based  on  updated 
financial  and  load  data,  a  recalculated 
revenue  requirement  will  go  into  effect 
on  January  1  of  each  year  during  the 
effective  rate  schedule  period. 

(FR  Doc.  00-31442  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Proposed  Salt  Lal(e  City  Area 
Integrated  Projects  Firm  Power  Rate 
Formuia  Adder 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  extension  of  comment 
and  consultation  period. 

summary:  The  Western  Area  Power 
Administration's  (Western)  Colorado 
River  Storage  Project  (CRSP) 
Management  Center  (MC)  published  a 
Notice  of  Proposed  Salt  Lake  City  Area 
Integrated  Projects  (SLCA/IP)  Firm 
Power  Rate  Formula  Adder  in  the 
Federal  Register  (65  FR  66995)  on 
November  8.  2000.  This  notice  extends 
the  comment  and  consultation  period  by 
3  weeks.  The  MC  plans  to  have  the  rate 
formula  adder  become  effective  March 
1,  2001,  instead  of  February  1.  2001.  as 
was  previously  stated  in  the  Federal 
Register,  dated  November  8,  2000. 
DATES:  The  consultation  and  comment 
period  will  end  on  December  29,  2000. 
ADDRESSES:  Written  comments  may  be 
sent  to:  Mr.  Dave  Sabo.  CRSP  Manager. 
CRSP  Management  Center,  Western 
Area  Power  Administration,  P.O.  Box 
11606,  Salt  Lake  City.  UT  84147-0606. 
e-mail  sabo@wapa.gov.  Western  must 
receive  written  comments  by  the  end  of 
the  consultation  and  comment  period  to 
assure  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Loftin,  Rates  Manager,  CRSP 


Management  Center.  Western  Area 
Power  Administration.  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147-0606, 
telephone  (801)  524-6380,  e-mail 
loftinc@wapa.gov,  or  visit  CRSP  MC's 
home  page  at:  www.wapa.gov/crsp/ 
crsp.htm. 

Procedural  Requirements 

Since  the  proposed  rate  formula  adder 
constitutes  a  major  rate  adjustment  as 
defined  at  10  CFR  903.2.  both  public 
information  forums  and  public 
comment  fonmis  have  been  held. 
However,  the  consultation  and  comment 
period  has  been  shortened  because  of 
the  financial  hardship  faced  by  the 
CRSP  Basin  Fund.  After  reviewing 
public  comments,  Western  will 
recommend  that  the  proposed  rate 
formula  adder  or  a  revised  proposed  rate 
formula  adder  be  approved  on  an 
interim  basis  by  the  DOE  Deputy 
Secretary. 

The  proposed  rate  formula  adder  to 
the  SLCA/IP  firm  power  rates  is  being 
established  pursuant  to  the  Department 
of  Energy  Organization  Act.  42  U.S.C. 
7101-7352;  the  Reclamation  Act  of 
1902,  ch.  1093,  32  Stat.  388,  as  amended 
and  supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c);  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  DOE  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  and  (2)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  In 
Delegation  Order  No.  0204-172, 
effective  November  24,  1999,  the 
Secretary  of  Energy  delegated  the 
authority  to  confiinn,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary.  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  are  foimd  at  10 
CFR  part  903. 

Availability  of  Information 

All  studies,  comments,  letters, 
memorandums,  or  other  dociunents 
made  or  kept  by  Western  for  developing 
the  proposed  rates  are  and  will  be  made 
available  for  inspection  and  copying  at 
the  CRSP  Management  Center,  located 
at  150  East  Social  Hall  Avenue,  Suite 
300,  Salt  Lake  City,  UT  84111-1534. 


Regiilatory  Procedural  Requirements         ACTION:  Notice. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.); 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  Regulations  (10  CFR 
part  1021),  Western  determined  that  this 
action  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 


Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  fi-om 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  Congressional 
notification  requirements  imder  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of 
procedure. 

Dated:  November  27.  2000. 
Michael  S.  Hacskaylo, 
Administrator 
[FR  Doc.  00-31441  Filed  12-8-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6915-2] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Emission 
Certification  and  Participation  in  AB&T 
for  Nonroad  CI  Engines  and  Nonroad 
SI  Engines  at  or  Below  19  l(W 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (OMB): 
Non-road  Compression-ignition  Engine 
and  On-road  Heavy  Duty  Engine 
Application  for  Emission  Certification, 
and  Participation  in  the  Averaging, 
Banking,  and  Trading  Program.  EPA  ICR 
Number  1851.03.  OMB  Control  Nmnber 
2060-0404.  expiration  date:  7/31/02, 
renewal;  Application  for  Engine 
Emission  Certification  and  Averaging. 
Banking,  and  Trading  for  New  Nonroad 
Spark-ignition  (SI)  Engines  At  or  Below 
19  kilowatts,  EPA  Number  1695.06, 
OMB  Control  Number  2060-0338. 
expiring  on  11/30/00.  renewal. 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  9.  2001. 
ADDRESSES:  Office  of  Transportation  and 
Air  Quality.  Certification  and 
Compliance  Division.  Engine  Programs 
Group.  Ariel  Rios  Building.  1200 
Pennsylvania  Ave.,  NW.,  Mail  Code 
6403J,  Washington.  DC  20460. 
Interested  persons  may  request  a  copy  of 
the  ICRs  without  charge  from  the 
contact  person  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nydia  Y.  Reyes-Morales,  tel.:  (202)  564- 
9264;  fax:  (202)  565-2057;  e-mail:  reyes- 
morales.nydia@epa.gov 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture  nonroad  compression- 
ignition  engines  or  nonroad  spark 
ignition  engines  at  or  below  19  kW. 

Title:  Non-road  Compression-ignition 
Engine  and  On-road  Heavy  Duty  Engine 
Application  for  Emission  Certification, 
and  Participation  in  the  Averaging, 
Banking,  and  Trading  Program,  EPA  ICR 
Number  1851.03.  OMB  Control  Number 
2060-0404.  expiration  date:  7/31/2002. 
Although  this  ICR  expires  in  2002.  we 
are  renewing  it  now  to  include  the 
requirements  of  ICR  No.  1684.04, 
Amendment  to  the  Information 
Collection  Request  Compression 
Ignition  Non-Road  Engine  Certification 
Application  (OMB  No.  2060-0287). 
which  expires  on  11/30/00.  Both  ICRs 
include  burden  associated  with  the 
emission  certification  and  AB&T 
programs  for  non-road  compression- 
i^tion  engines.  However,  ICR  No.  1851 
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includes  the  burden  for  engines  rated 
over  37  kW  (50  Hp).  whereas  ICR  No. 
1684  includes  the  burden  for  engines 
under  37  kW.  There  are  no  major 
differences  between  the  two  categories, 
except  that  they  became  regulated  at 
different  times.  With  this  consolidation, 
we  combine  all  the  burden  associated 
with  the  certification  cmd  AB&T 
programs  for  non-road  compression- 
ignition  engines.  See  below  for  a 
description  of  the  collection. 

Title:  Nonroad  Spark  Ignition  (SI) 
Engines  At  or  Below  19  kilowatts 
Certification  Application  and 
Participation  in  the  Averaging,  Banking, 
and  Trading  Program,  (OMB  Control 
Number  2060-0338;  EPA  ICR 
No. 1695. 06).  expiring  on  11/30/00. 

Abstract:  Both  of  these  information 
collections  (ICR  Nos.  1851.03  and 
1695.06)  are  requested  under  the 
authority  of  Title  II  of  the  Clean  Air  Act 
(42  U.S.C.  7521  et  seq.).  Under  this 
Title,  EPA  is  charged  with  issuing 
certificates  of  conformity  for  those 
engines  which  comply  with  applicable 
emission  standards.  Such  a  certificate 
must  be  issued  before  engines  may  be 
legally  introduced  into  commerce.  To 
apply  for  a  certificate  of  conformity, 
manufacturers  are  required  to  submit 
descriptions  of  their  planned 
production  line,  including  detailed 
descriptions  of  the  emission  control 


system,  and  test  data.  This  information 
is  organized  by  "engine  family"  groups 
expected  to  have  similar  emission 
characteristics.  There  are  also 
recordkeeping  and  labeling 
requirements. 

Those  manufacturers  electing  to 
participate  in  the  Averaging  Banking 
and  Trading  Program  for  either  non-road 
compression  ignition  engines  or  spark 
ignition  engines  at  or  below  1 9  kilowatts 
are  also  required  to  submit  information 
regarding  the  calculation  of  projected 
and  actual  generation  and  usage  of 
credits  in  an  initial  report,  end-of-the- 
year  report  and  final  report.  These 
reports  are  used  for  certification  and 
enforcement  pmposes.  Manufacturers 
need  to  maintain  records  for  eight  years 
on  the  engine  families  participating  in 
the  program. 

All  the  information  requested  by  these 
collections  is  required  for  various 
programs'  implementation  and 
activities.  The  information  is  collected 
by  the  Engine  Programs  Group, 
Certification  and  Compliance  Division, 
Office  of  Transportation  and  Air 
Quality,  Office  of  Air  and  Radiation. 
Certification  information  submitted  by 
manufacturers  is  held  as  confidential 
until  the  specific  engine  to  which  it 
pertains  is  available  for  purchase. 
Confidentiality  of  proprietary 
information,  is  granted  in  accordance 

Table  I. — Burden  Statement 


with  the  Freedom  of  Information  Act, 
EPA  regulations  at  40  CFR  2,  and  class 
determinations  issued  by  EPA's  Office 
of  General  Counsel.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


ICR 

Estimated  av- 
erage burden 
hours/ 
response 

Frequency 

Number  of 

respondents 

#en9ine 

amilies) 

Cost  per 
response 

Capital  and 
start  up  cost 

Operation/ 

maintenance 

costs 

Purchase  of 
services  cost 

Emission  Certification: 

On-road  HDE*  

Non-road  CI  >50 

Hp-  

Non-road  01  >50 

Hp 

AB&T: 

On-road  HDE  

>50  Hp*  

327.0 

199.7 

400.0 

333 
460 
460 
256 
113 

1 
1 

1 

1 
1 
1 
1 
1 

20  (152) 

46(202) 

23(200) 

7 

5 

0 

50(220) 

50 

$23,304.00 

13,127.50 

20,000.00 

23,310.00 
32,169.00 
32,169.00 
16,847.50 
6,884.00 

0 
0 

0 
0 
0 

0 
-     0 

$14,746.00 

9.00 

9.00 

0 
0 
0 
9.00 
0 

0 
0 

0 
0 

<50  Hp    

0 

SI  Certification     

0 

SI  AB&T  .     .. 

0 

.  *  Burden  already  approved  by  OMB. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piu'poses  of 
collecting,  validating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  December  2,  2000. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

(KR  Doc.  00-31482  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6914-2] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Measuring 
Success  of  EPA  Compliance 
Assistance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval:  Measuring  Success 
of  EPA  Compliance  Assistance  ICR 
number  1921.01.  The  ICR  describes  the 
nature  of  the  information  collection,  the 
expected  burden  and  cost  to  collect  the 
information,  and  the  actual  collection 
instnunents. 

DATES:  Comments  must  be  submitted  on 
or  before  January  10,  2001. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1921.01  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
email  at  farmer.sandy@epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1921.01.  For  technical  questions 
about  the  ICR  contact  Tracy  Back,  Office 
of  Compliance,  (202)  564-7076. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Collection  Request 
for  Compliance  Assistance  Tool 
Evaluation  Surveys,  EPA  ICR  Number 
1921.01.  This  is  a  new  collection. 

Abstract:  This  .will  be  a  volimtary 
collection  of  information  to  gather 
customer  satisfaction  and  behavioral 
change  feedback  on  EPA  compliance 
assistance,  as  well  as  data  on  the 
resulting  impact  on  compliance. 

There  are  two  components  to  this 
voluntary  collection  of  information. 
First,  EPA  proposes  to  obtain  customer 
feedback  on  a  variety  of  compliance 
assistance  tools  and  activities, 


including:  CompUance  assistance 
products;  seminars/workshops;  on-site 
visits:  telephone  assistance/hotlines; 
and  Internet  Websites.  In  addition  to 
assessing  customer  satisfaction  with 
EPA's  compliance  assistance  tools  and 
activities,  EPA  is  also  interested  in 
leeiming  what  actions  were  or  will  be 
taken  by  survey  respondents  to  improve 
their  compliance  status  and 
environmental  performance,  in  whole  or 
in  part,  as  a  result  of  the  compliance 
assistance  provided  by  EPA. 

Secondly,  EPA  proposes  to  seek 
information  from  state/local  regulating 
agencies  and  committees  regarding  the 
impact  of  EPA's  compliance  assistance 
activities  on  the  state  of  compliance. 
The  regulating  agencies  and  state/local 
committees  will  be  asked  whether  EPA's 
compliance  assistance  initiatives 
resulted  in  improved  compliance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cxurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
10,  1999  (64  FR  43380);  no  comments 
were  received. 

It  is  estimated  that  approximately 
317,920  entities  may  volimtarily 
complete  and  return  a  compliance 
assistance  activity  or  tool  assessment 
survey  on  an  annual  basis.  EPA 
estimates  that  participating  entities  may 
need  to  spend  between  five  to  twenty 
minutes  to  complete  either  the  complete 
compliance  assistance  product, 
seminar/ workshop;  on-site  visit; 
telephone  assistance/hotline;  or  internet 
website  assessment  survey.  Therefore,  a 
total  of  28,374  person  hours  annually 
may  be  expended  to  provide  EPA  with 
data  to  evaluate  the  effectiveness  of  its 
compliance  assistance  tools  and 
activities.  This  burden  hour  estimate 
translates  to  a  cost  of  $6.24  per  facility 
who  voluntarily  completes  the  survey 
and  a  total  cost  to  industry  of 
$1,966,295.  The  costs  were  calculated 
based  on  $33.00  per  hour  plus  a  110 
overhead  for  a  total  labor  cost  of  $69.30. 

In  addition,  EPA  estimates  that 
participating  state  and  local 
governments  may  need  to  spend  two 
hoiu^  and  55  minutes  to  complete  the 
"impact  of  compliance  activities" 
survey  instrument.  Therefore,  a  total  of 
2,306  person  hours  within  the  regulated 
community  may  be  expended  aimually 
to  provide  EPA  with  data  to  evaluate  the 
impact  of  its  compliance  assistance 


activities.  This  burden  hour  estimate 
translates  to  a  cost  of  $1 ,610  per  state  or 
local  government  who  voluntarily 
completes  the  survey  and  a  total  cost  of 
$85,367.  These  costs  were  calctilated 
based  on  labor  rates  of  $17.48  per  hour 
plus  110%  overhead  for  a  total  labor 
rate  of  $36.71,  plus  $30.34  plus  110% 
overhead  for  a  supervisory  rate  of 
$63.71.  The  labor  rates  were  obtained 
from  the  United  States  of  Commerce. 
Bureau  of  Labor  Statistics,  March  1998, 
Table  4:  Employment  Costs  of  State  and 
Local  Government. 

Burden  Statement:  The  average  time 
to  complete  the  survey  for  participating 
entities  is  5-20  minutes  and  nearly  3 
hoiu«  for  state  and  local  governments  . 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  state/ 
local  agencies  and  participating  entities 
that  have  used  EPA  compliance  tools. 

Estimated  Number  of  Respondents: 
317,920. 

Frequency  of  Response:  one  time. 

Estimated  Total  Annual  Hour  Burden: 
30,679  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accxu'acy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1921.01  in 
any  correspondence. 

Dated:  November  28,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  00-31467  Filed  12-B-OO;  8:45  am] 
BUUNQ  CODE  6660-SO-U 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6915-1] 

Operating  Permits  Program;  Notice  of 
Comment  Period  on  Program 
Deficiencies 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  comment  period. 

SUiidMARY:  The  EPA  is  announcing  a  90- 
day  comment  period  for  members  of  the 
public  to  identify  deficiencies  they 
perceive  exist  in  State  and  local  agency 
operating  permits  programs  required  by 
title  V  of  the  Clean  Air  Act  (Act).  The 
deficiencies  the  public  claims  exist  can 
be  either  deficiencies  in  the  substance  of 
the  approved  program  or  deficiencies  in 
how  a  permitting  authority  is 
implementing  its  program.  The  Agency 
will  consider  information  received  from 
the  public  and  determine  whether  it 
agrees  or  disagrees  with  the  purported 
deficiencies  and  will  then  publish 
notices  of  those  findings.  Where  the 
Agency  agrees  there  is  a  deficiency,  it 
will  publish  a  notice  of  deficiency  and 
establish  a  timeframe  for  the  permitting 
authority  to  take  action  to  correct  the 
deficiency. 

DATES:  Comments  identifying  possible 
deficiencies  in  State  and  local  operating 
permits  programs  must  be  received  by 
March  12,  2001. 

ADDRESSES:  Comments  on  possible 
operating  permits  program  or 
implementation  deficiencies  must  be 
mailed  to  the  appropriate  EPA  Regional 
Office.  Addresses  for  the  EPA  Regional 
Offices  to  which  comments  should  be 
sent  and  the  permitting  agencies 
covered  by  each  Region  are  as  follows: 

Region  I:  Susan  E.  T.  Studlien,  Deputy 
Director,  Office  of  Ecosystem  Protection, 
EPA  Region  I  (WAA),  #1  Congress 
Street,  Box  1100,  Boston,  Massachusetts 
92114  for  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont. 

Region  U:  Kathleen  C.  Callahan, 
Director,  Division  of  Environmental 
Plaiming  and  Protection,  EPA  Region  11, 
290  Broadway,  New  York,  New  York 
10007-1866  for  New  Jersey,  New  York, 
Puerto  Rico,  and  Virgin  Islands. 

Region  III:  Judith  M.  Katz.  Director, 
Air  Protection  Division,  EPA  Region  III 
(3AP00).  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103-2029 
for  Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  and 
West  Virginia. 

Region  IV:  Winston  A.  Smith, 
Director,  Air,  Pesticides,  and  Toxics 
Management  Division,  EPA  Region  IV, 


12th  Floor.  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303  for  Alabama; 
Huntsville,  Alabama;  Jefferson  County, 
Alabama;  Florida;  Georgia;  Kentucky; 
Louisville-Jefferson  County,  Kentucky; 
Mississippi;  North  Carolina;  Forsyth 
Coimty,  North  Carolina;  Western  North 
Carolina;  Mecklenburg  County,  North 
Carolina;  South  Carolina;  Tennessee; 
Nashville-Davidson  County,  Tennessee; 
Hamilton  County,  Tennessee;  Knox 
Coimty.  Tennessee;  and  Memphis- 
Shelby  County,  Tennessee. 

Region  V:  Bharat  Mathur,  Director, 
Air  and  Radiation  Division.  EPA  Region 
V  {5A-18J),  77  W.  Jackson  Boulevard, 
Chicago.  Illinois  60604  for  Illinois, 
Indiana,  Michigan,  Minnesota,  Ohio, 
and  Wisconsin. 

Region  VI:  Carl  Edlund,  Director, 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  VI  (6T),  1445  Ross 
Avenue  Dallas,  Texas  75202-2733  for 
Arkansas;  Louisiana;  New  Mexico; 
Albuquerque,  New  Mexico;  Oklahoma; 
and  Texas. 

Region  VII:  William  A.  Spratlin, 
Director,  Air,  RCRA,  and  Toxics 
Division,  EPA  Region  Vn,  901  N.  5th 
Street,  Kansas  City,  Kansas  66101-2907 
for  Iowa;  Kansas;  Missouri;  Nebraska; 
Lincoln-Lancaster  County,  Nebraska; 
and  Omaha-Douglas  County,  Nebraska. 

Region  VIII:  Richard  R.  Long,  Director, 
Air  and  Radiation  Program,  EPA  Region 
VIII  {8P-AR),  999  18th  Street.  Suite  500, 
Denver,  Colorado  80202-2466  for 
Colorado;  Montana;  North  Dakota; 
South  Dakota;  Utah;  and  Wyoming. 

Region  IX:  Amy  Zimpfer,  Acting 
Director,  Air  Division  EPA  Region  IX 
(A-l),  75  Hawthorne  Street,  San 
Francisco,  California  94105  for  Arizona; 
Maricopa  County,  Arizona;  Pima 
County,  Arizona;  Pinal  County,  Arizona; 
all  34  local  districts  in  California; 
Nevada;  Washoe  Coxmty,  Nevada;  Clark 
County  Nevada;  and  Hawaii. 

Region  X:  Barbara  McAllister, 
Director,  Office  of  Air  EPA  Region  X 
(AT-081),  1200  Sixth  Avenue,  Seattle, 
Washington  98101  for  Alaska;  Idaho; 
Oregon;  Lane  Regional,  Oregon; 
Washington;  and  all  seven  local 
agencies  in  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Powell  (telephone  919-541- 
5331),  Mail  Drop  12,  EPA,  Information 
Transfer  and  Program  Integration 
Division,  Research  Triangle  Park,  North 
Carolina,  27711.  Internet  address  is: 
powell.roger@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  502(b)  of  the  Act, 
EPA  has  promulgated  regulations 
establishing  the  minimum  requirements 


for  State  and  local  air  agency  operating 
permits  programs.  We  promulgated 
these  regulations  on  July  21,  1992  (57 
FR  32250),  in  part  70  of  title  40,  chapter 
I,  of  the  Code  of  Federal  Regulations. 
Section  502(d)  of  the  Act  requires  each 
State  to  develop  and  submit  to  EPA  an 
operating  permits  program  meeting  the 
requirements  of  the  part  70  regulations 
and  requires  us  to  approve  or 
disapprove  the  submitted  program.  In 
some  cases,  States  have  delegated 
authority  to  local  county  or  city  air 
agencies  to  administer  operating  permits 
programs  in  their  jurisdictions.  These 
operating  permits  programs  must  meet 
the  same  requirements  as  the  State 
programs.  For  99  operating  permits 
programs,  we  granted  "interim"  rather 
than  full  approval  because  the  programs 
substantially  met,  but  did  not  fully 
meet,  the  provisions  of  part  70.  For 
interim  approved  programs,  we 
identified  in  the  notice  of  interim 
approval  those  program  deficiencies 
that  will  have  to  be  corrected  before  we 
will  grant  the  program  full  approval. 
Some  of  those  99  programs  have  since 
been  granted  full  approval  and  the 
remainder  still  have  interim  approval 
status. 

After  a  State  or  local  permitting 
program  is  granted  full  or  interim 
approval,  EPA  has  oversight  of  the 
program  to  insure  that  the  program  is 
implemented  correctly  and  is  not 
changed  in  an  vmacceptable  manner. 
Section  70.4(i)  of  the  part  70  regulations 
requires  permitting  authorities  to  keep 
us  apprised  of  any  proposed  program 
modifications  and  also  to  submit  any 
program  modifications  to  us  for 
approval.  Section  70.10(b)  requires  any 
approved  operating  permits  program  to 
be  implemented  "  *   *  *  in  accordance 
with  the  requirements  of  this  part  and 
of  any  agreement  between  the  State  and 
the  Administrator  concerning  operation 
of  the  program."  That  section  goes  on  to 
specify  actions,  as  described  more  fully 
below,  we  will  take  if  the  permitting 
authority  does  not  adequately 
implement  the  program. 

Discussion  of  Action 

On  May  22,  2000,  EPA  issued  a  final 
action  in  the  Federal  Register  extending 
the  interim  approval  period  for  86 
operating  permits  programs  imtil 
December  1,  2001.  The  Sierra  Club  and 
New  York  Public  Interest  Research 
Group  (NYPIRG)  challenged  our  final 
action  in  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  In  the 
context  of  discussing  settlement  of  that 
litigation.  Sierra  Club  and  NYPIRG 
raised  concerns  that  many  programs 
with  interim  approval,  as  well  as  those 
with  full  approval,  have  program  and  or 


implementation  deficiencies.  Sierra 
Club  and  NYPIRG  recognized  that 
sections  70.4(1)  and  70.10(b)  provide 
authority  for  us  to  require  permitting 
authorities  to  correct  program  or 
implementation  deficiencies,  but  were 
concerned  that  we  had  not  responded 
timely  to  petitions  they  had  filed 
requesting  us  to  require  such 
corrections.  To  address  the  concerns 
raised  by  Sierra  Club  and  NYPIRG,  we 
are  announcing  in  this  notice  that  the 
public  may  submit  comments  within  the 
90-day  comment  period  being  provided 
requesting  us  to  take  action  consistent 
with  the  procedm-es  in  sections  70.4(i) 
and  70.10(b).  We  are  further  aimouncing 
that  we  will  respond  by  specific  dates 
to  those  comments  and  any  petitions 
that  have  previously  been  submitted 
and  will  take  action  under  sections 
70.4(1)  and  70.10(b),  requiring 
permitting  authorities  to  correct  any 
program  or  implementation 
deficiencies. 

This  action  applies  to  all  approved 
part  70  operating  permits  programs, 
regardless  of  whether  they  have  been 
granted  full  or  interim  approval.  Within 
the  timeframes  specified  below,  we  will 
take  action  to  respond  to  any  claims  of 
deficiency. 

Do  not  include  in  your  comments  any 
program  deficiencies  that  were 
identified  as  such  by  us  when  we 
granted  the  program  interim  approval. 
Those  program  deficiencies  are  already 
identified  and  permitting  authorities  are 
already  taking  action  to  correct  them  in 
order  to  avoid  imposition  of  the  Federal 
permitting  program  on  December  1, 
2001.  We  will  not  consider  comments 
that  generically  assert  deficiencies  for 
multiple  programs.  Be  specific  in  youj 
comments  both  as  to  the  State  or  local 
permitting  program  and  the  deficiencies 
being  raised.  With  respect  to  program 
deficiencies,  please  note  the  specific 
provisions  of  concern  in  the  permitting 
authority's  regulations  or  the  State 
statute  and  identify  the  provision  or 
provisions  In  part  70  or  title  V  with 
which  the  program  conflicts.  For 
implementation  deficiencies,  identify 
the  relevant  regulatory  or  statutory 
provision  that  is  not  being  properly 
implemented  and  provide  the  bases  for 
the  claim  that  the  permitting  authority 
is  not  properly  implementing  that 
portion  of  the  program.  For  example,  if 
you  assert  that  permits  are  being  issued 
in  a  maimer  inconsistent  with  an 
element  of  the  program,  identify  specific 
permits  that  you  believe  were 
incorrectly  issued  and  the  ways  in 
which  you  believe  those  permits  to  be 
deficient. 

Send  comments  concerning  potential 
deficiencies  to  the  appropriate  EPA 


Regional  Office,  the  addresses  for  which 
are  provided  above  under  ADDRESSES. 

After  reviewing  comments  received 
within  the  comment  period,  we  will 
issue  a  notice  of  deficiency  (NOD)  for 
any  claimed  shortcoming  in  an 
operating  permits  program  that  we  agree 
constitutes  a  "deficiency"  within  the 
meaning  of  part  70.  For  those  alleged 
deficiencies  with  which  we  disagree,  we 
will  publish  a  notice  explaining  our 
reasons  for  not  making  a  finding  of 
deficiency.  We  will  substantively 
consider  all  specific  claims  of 
deficiency,  including  claims  that  could 
have  been  raised  during  the  initial 
approval  process.  For  any  NOD,  a 
timeframe  for  correction  of  the 
deficiencies  consistent  with  sections 
70.4(i)  or  70.10(b)  will  be  specified  in 
the  notice.  Consistent  with  section 
70.4(i),  in  no  event  will  a  permitting 
authority  be  allowed  more  than  2  years 
to  correct  a  program  deficiency. 

By  December  1,  2001,  we  will  publish 
NOD's  for  deficiencies  identified  for 
programs  that  have  not  been  granted  full 
approval  as  of  December  1 1 ,  2000.  We 
will  at  the  same  time  also  publish  a 
notice  identifying  any  alleged  problems 
that  we  do  not  agree  are  deficiencies. 
For  programs  that  have  been  granted  full 
approval  as  of  December  1 1 ,  2000,  we 
will  publish  any  NOD's  by  April  1, 
2002,  along  with  any  notices  of 
disagreement.  We  believe  these  time 
periods  provide  adequate  time  for  us  to 
respond  to  comments  raised  during  the 
aforementioned  comment  period. 

Dated:  December  5,  2000 

Elizabeth  Craig, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  00-31483  Filed  12-8-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51958;  FRL-6759-6] 

Certain  New  Cfiemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 


publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  23,  2000 
to  October  27,  2000,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51958  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham.  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not    . 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufactiire  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

R.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  docimient  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
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Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51958.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  any  test  data 
submitted  by  the  manufacturer/importer 
and  other  iniormation  related  to  this 
action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  fi-om  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Subniit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51958  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  hoUdays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 


computer  disk  to  the  address  identified 
in  tl^s  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51958 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  fin'd  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you' 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 


7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufactiure  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
xuider  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  23,  2000 
to  October  27,  2000,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufactiure  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 
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Table  1.  18  Premanufacture  Notices  Received  From:  10/23/00  to  10/27/00 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-01-0060 

10/23/00 

01/21/01 

CBI 

(G)  Intermediate 

(G)  Alkyl  phosphate 

P-01-0061 

1 

10/23/00 

01/21/01 

Vantico  Inc. 

(S)       Hardener       for       watertxime    (G)     Reaction     products     of     poly- 
anticon-osive  coatings;hardener  for        propylene  glycol   diamine  with   an 

1 

watert)orne  epoxy  cement  for  civil 

epoxide 

engineering  applic. 

P-01-0062 

10/23/00 

01/21/01 

CBI 

(8)  Specialty  polymer 

(G)  Substituted  bicyclic  olefin 

P-01-0063 

10/23/00 

01/21/01 

CBI 

(S)  Specialty  polymer 

(G)  Substituted  bicyclic  olefin 

P-01-0064 

10/24/00 

01/22/01 

Samsung  Information 
Systems  America 

(G)  Compound  in  color  dispersion 

(G)  Acrylate  copolymer 

P-01-0065 

10/23/00 

01/21/01 

CBI 

(G)  Processing  aid                                  (G)  Alkyl  phosphate  derivative 

P-01-0066 

10/24/00 

01/22/01 

Vantico  Inc. 

(S)  Hardener  for  waterbome  anti-cor-    (G)       Propanenitrile,       3-{[6-amino- 
rosive  coatings;hardener  for  water-        2,2,4(or                                 2,4,4)- 
bome  epoxy  cement  for  civil  engi-  '      trimethylhexyl]amino}-,       polymers 
neering  applic.                                        with                           5-amino-1 ,3,3- 

trimethylcyclohexanemethanamine. 

bisphenol       a,       bisphenol       a- 

epichlorohydrin        polymer-2,2,4(or 

2,4,4)-frimethyl-1 ,6-hexanediamine 

' 

reaction  products,  with  glycidyl  o- 

tolyl  ether  and  an  epoxide 

P-01-0067 

10/24/00 

01/22/01 

BASF  Corporation 

(G)  Intemal  press  release 

(G)  Substituted  polyether  poly- 
urethane 

P-01-0068 

10/24/00 

01/22/01 

CBI 

(G)  Processing  agent 

(8)  Fatty  acids,  Ci6-i8,  esters  with 
pentaerythritol 

P-01-0069 

10/23/00 

01/21/01 

Bridgestone/Firestone, 
Inc 

(G)  Pigment  for  aibber  compound 

(G)  Substitute  naphtalene  derivatives 

P-01-0070 

10/25/00 

01/23/01 

Kelmar  Industries 

(S)  Plastifier  or  softener  for  pur-fine 
coating;paint   additive   for   artificial 
leather;  softener  or  extender  for  fc- 
impregnation 

(G)  Polydimethylsiloxane  with 
aminoalkyi  groups 

P-01-0071 

10/26/00 

01/24/01 

CIBA  Specialty  Chemi- 
cals Corporation 

(S)   Uv  absortjer  for  use   in  photo- 
graphic emulsions 

(G)  Substituted  triazine 

P-01-0072 

10/27/00 

01/25/01 

BASF  Corporation 

(G)  Intermediate 

(G)  Oxyalkylated  isodecyl  alcohol 

P-01-0073 

10/27/00 

01/25/01 

BASF  Corporation 

(G)  Lubricant 

(G)  Tall  oil  ester  of  oxyalkylated 
isodecyl  alcohol 

P-0 1-0074 

10/26/00 

01/24/01 

JSR  Corporation 

(G)  Coating  agent 

(G)  Modified  styrene  acrylate  polymer 

P-01-0075 

10/27/00 

01/25/01 

CIBA  Specialty  Chemi- 
cals Corporation 

(S)   Intertayer  scavenger   for  photo- 
graphic chromogenic  color  paper 

(G)  Substituted  benzofuranone 

P-01-0076 

10/27/00 

01/25/01 

Eastman  Chemical 
Company 

(8)  Polyester  for  injection  rrralding 

(G)  Dimethyl  terephthalate.  polymer 
with    cyclohexanedimethanol     and 

disubstituted      benzenedk:artx)xylic 

acid 

P-01-0077 

10/27/00 

01/25/01 

Eastman  Chemical 
Company 

(G)  Raw  material 

(G)  Disubstituted  benzenedicartx)xylic 
acid 

1      In  table 

II,  EPA  provides  the  following  information  (to  the  extent  that  such  information  is  not  claimed  as  CBI) 

on  the  Notices  of  Commencement  to  manufacture  received: 

1 

Table  II. 

15  Notices  of  Commencement  From:  10/23/00  to  10/27/00 

Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-00-0395 

10/23/00 

10/03/00 

(G)  Urethane  acrylate 

P-00-G471 

10/24/00 

10/17/00 

(8)  (1,1'-biphenyl]-2,2'-disulfonic  acid,  4,4'-bis([1-(3-aminophenyl)-4,5-dihydro-3- 

methyl-5-oxo-1h-pyrazol-4-yl]azo]-disodium  salt,   reaction  products  with2,2'- 

[1,2-ethanediylbis(oxymethylene)]bis[oxirane],2',4',5',7'tetrabromo-3',6'- 

dihydroxyspiro(isoben2ofuran-1(3h),9'-(9h]xanthen]-3-one  disodium   salt  and 

- 

2',4',5',7'-tetrabromo-4,5,6,7-tetrachloro-3',6'-dihydroxyspiro{isoben2ofuran- 
1(3h),9'-[9h]xanthen]-3-one  disodium  salt 

P-0(M}555 

10/24/00* 

09/21/00 

(S)  Neodecanoic  acid,  ethenyl  ester,  polymer  with  ethene  and  ethenyl  acetate 

P-00-0708 

10/23/00 

10/18/00 

(G)  Chromate(2-),  [3-[(4,5-dihydro-3-methyl-5-oxo-1  -phenyl-1  h-pyra20l-4-yl)azo]- 

]     . 

4-hydroxy-(substituted)](2-[[(2-substituted)]]-4-nltrophenolato(2-)-n2,   o1 ,   02]-, 

T 

disodium 

P-00-0738 

10/24/00 

10/16/00 

(8)   Formaldehyde,    reaction   products   with    1 ,3-benzenedimethanamine   and 

bispheno)  a 

77380 
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Table  II.  15  Notices  of  Commencement  From:  10/23/00  to  10/27/00— Continued 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-00-0794 

10/23/00 

10/06/00 

(G)  Chlorotomiate 

P-0a-O810 

10/27/00 

10A)1/00 

(G)  Heterocyclic  alkyl  alcohol 

P-00-0819 

10/23/00 

10/16AX) 

(S)  1,1-cyclopropanedicart)oxylic  acid,  dimethyl  ester 

P-00-0868 

10/25/00 

10/11/00 

(G)  Pyrazolotriazole  derivative 

P-00-0920 

10/24/00 

10/17/00 

(G)  Methacrylate  copolymer  salt 

P-00-0975 

10/26/00 

10/16/00 

(G)  Polyester  resin 

P-00-0976 

10/26/00 

10/23/00 

(G)  Polyester  resin 

P-CX>-0991 

10/24/00 

10/16/00 

(G)     Formaldehyde,     (chloromethyl)oxirane/phenol    polymer,     modified    with 

organophsophorous  derivative 

^ 

P-9&-0948 

10/24/00 

10/18/00 

(G)  Polyester  polyether  urethane  block  copolymer 

P-99-0376 

10/24/00 

10/13/00 

(G)  Hydroxy  alkyldiene 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufactnrer  notices. 

Dated:  November  29,  2000. 

Deborah  A.  Williams, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  00-31469  Filed  12-8-00;  8:45  am] 

BILUNO  CODE  SSSO-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coliectlon(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

December  5,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciirrentjy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  10,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0942. 

Title:  Access  Charge  Reform.  Price 
Cap  Performance  Review  for  Local 
Exchange  Carriers,  Low- Volume  Long 
Distance  Users,  Federal-State  Joint 
Board  on  Universal  Service. 

Form  No.  .-N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  27 
respondents;  108  responses. 

Estimated  Time  Per  Response:  5  hours 
-  60  hours. 

Frequency  of  Response: 
Recordkeeping  requirement,  third  party 
disclosure  requirement  and  quarterly 
and  annual  reporting  requirements. 

Total  Annual  Burden:  6,677  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
took  action  to  further  accelerate  the 
development  of  competition  in  the  local 
and  long-distance  telecommunications 
markets,  and  to  further  establish  explicit 
universal  service  support  that  will  be 
sustainable  in  an  increasingly 
competitive  marketplace,  pursuant  to 
the  mandate  of  the  1996  Act.  The 


Commission  requires  tariff  filings, 
quarterly  and  annual  data  filings  and 
cost  support  information  to  be  reported 
under  the  Coalition  for  Affordable  Local 
and  Long  Distance  Service  (CALLS) 
proposal. 

The  burden  for  this  information 
collection  has  been  reduced  by  6,081 
hours  due  the  completion  of  the  October 
15,  2000  supplemental  filing.  As  noted 
in  our  previous  submission  to  the  Office 
of  Management  and  Budget  (OMB), 
carriers  were  required  to  make  a  one- 
time supplemental  filing  to  update  the 
state-approved  unbundled  network 
element  (UNE)-zones. 

OMB  Control  No.:  3060-0943. 

Title:  Section  54.809,  Carrier 
Certification. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  27. 

Estimated  Time  Per  Response:  1.5 
houjs. 

Frequency  of  Response:  Third  party 
disclosure  requirement  and  annual 
reporting  requirement. 

Total  Annual  Burden:  41  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  54.809,  of 
the  Commission's  rules,  requires  each 
price  cap  or  competitive  LEC  that 
wishes  to  receive  universal  service 
support  to  file  an  annual  certification 
with  the  Universal  Service 
Administrative  Company  (USAC)  and 
the  Commission.  The  certification  must 
state  that  the  carrier  will  use  its 
interstate  access  universal  service 
support  only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretory. 

[FR  Doc.  00-31397  Filed  12-8-00;  8:45  ami 

BILUNO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

December  1 ,  2000. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  follovdng  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  Not 
withstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Judy  Boley,  Federal 
Commimications  Commission,  (202) 
418-0214. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0957. 

Expiration  Date:  04/30/01 

Title:  Wireless  Entrance  911  Service, 
Fourth  MO&O. 

Form  No. :  N/A. 

Estimated  Annual  Burden:  7,500. 

Description:  The  Fourth 
Memorandum  Opinion  and  Order  is 
part  of  the  Commission's  proceeding  to 
establish  a  nationwide  wireless 
enhanced  911  emergency 
communications  service.  The  burden 
inherent  in  this  decision  involves 
guidelines  for  filing  successful  requests 
for  waiver  of  the  E911  Phase  11 
regulation. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary.        * 

[FR  Doc.  00-31402  Filed  12-8-00;  8:45  am] 

BILUNO  CODE  6712-41-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Policy  Forum  on  Marltet  Entry  Barriers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Chairman  William  E.  Kennard 
and  Commissioner  Gloria  Tristani  of  the 
Federal  Communications  Commission 
will  host  a  policy  forum  on  market  entry 
barriers  faced  by  small,  women-  and 
minority-owned  businesses  in  the 


communications  industry.  The  purpose 
of  the  forum  is  to  present  a  series  of 
studies  that  examine  market  entry 
barriers,  followed  by  a  roundtable 
designed  to  further  explore  and  discuss 
the  findings  reached  in  the  studies. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  December  12,  2000,  from  9:30 
a.m.  to  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  FCC's  Commission  Meeting  Room, 
TW-C305,  445  12th  Street,  SW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornell  William  Brooks,  Sharon 
Bradford  Franklin,  or  Steven  C.  Rangel, 
Office  of  General  Counsel  at  (202)  418- 
1700.  Anthony  Bush,  Office  of 
Communications  Business 
Opportunities  at  (202)  418-0990. 
SUPPLEMENTARY  INFORMATION:  1.  The 
Federal  Communications  Commission 
("FCC")  Chairman  William  Kennard 
and  Commissioner  Gloria  Tristani  will 
host  a  policy  forum  on  market  entry 
barriers  faced  by  small,  women-  and 
minority-owned  businesses  in  the 
communications  industry  on  Tuesday, 
December  12,  2000,  from  9:30  a.m.  to  1 
p.m.  The  Policy  Forum  will  be  held  in 
the  FCC's  Commission  Meeting  Room, 
TW-C305,  445  12th  Street,  SW, 
Washington,  DC. 

2.  The  purpose  of  the  forum  is  to 
present  the  findings  of  a  series  of 
studies  which  examine  the  extent,  if 
any,  to  which  small,  women-  and 
minority-owned  firms  in  the 
commimications  industry  experience 
mcurket  entry  barriers.  The  studies  were 
commenced  pursuant  to  Section  257  of 
the  Telecommunications  Act  of  1996,  47 
U.S.C.  257,  which  requires  that  the  FCC 
identify  and  eliminate  market  entry 
barriers  for  entrepreneurs  and  other 
small  telecommunications  businesses, 
and  Section  309(j)  of  the  Act,  which 
requires  the  FCC  to  further 
opportunities  in  the  allocation  of 
spectrum-based  services  for  small 
businesses  and  businesses  owned  by 
women  and  minorities. 

3.  The  fonmi  will  begin  With 
presentations  by  the  experts  who 
conducted  studies,  and  will  be  followed 
by  a  roundtable  discussion  with 
industry  practitioners,  civil  rights 
experts,  and  the  authors  to  further 
explore  and  discuss  the  findings 
reached  in  the  reports. 

4.  The  forum  is  open  to  the  public, 
and  seating  will  be  available  on  a  first 
come,  first  served  basis.  At  the  end  of 
the  roundtable,  we  will  provide  the 
audience  with  an  opportiinity  for  a  short 
question-and-answer  period.  All 
interested  persons  are  invited  to  attend. 
Individuals  with  disabilities  may 


arrange  for  accommodations  by 

contacting  Brian  Millin  at  (202)  418- 

7426  (Voice),  (202)  418-7365  (TTY),  or 

by  sending  an  email  to  access@fcc.gov. 

Federal  Communications  Commission. 

Shirley  Suggs, 

Chief.  Publications  Branch. 

[FR  Doc.  00-31366  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1348-DR] 

Hawaii;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Hawaii  (FEMA- 
1348-DR),  dated  November  9,  2000,  and 
related  determinations. 
EFFECTIVE  DATE:  November  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-37'72. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  9,  2000.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Hawaii,  resulting 
from  severe  storms  and  flooding  beginning 
on  October  28,  2000  and  continuing  through 
November  2,  2000,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  §  5121  et  seq.  (the  Stafford 
Act),  as  amended  by  Pub.  L.  106-390, 
October  30,  2000. 1,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Hawaii. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  tndi\idual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 
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The  time  period  prescribed  for  the 
implementation  of  section  310(a),  Priority  to 
Certain  Applications  for  Public  Facility  and 
Public  Housing  Assistance,  42  U.S.C.  5153, 
shall  be  for  a  period  not  to  exceed  six  months 
after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant  to  the 
authority  vested  in  the  Director  of  the  Federal 
Emergency  Management  Agency  under 
Executive  Order  12148, 1  hereby  appoint 
William  L.  Carwile  III  of  the  Federal 
Emergency  Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following  area  of 
the  State  of  Hawaii  to  have  been  affected 
adversely  by  this  declared  major  disaster: 

Hawaii  County  for  Individual  and  Public 
Assistance. 

All  counties  within  the  State  of  Hawaii  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
[FR  Doc.  00-31372  Filed  12-8-00;  8:45  ami 

BILUNG  COOe  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1349-DR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1349-DR).  dated  November  27, 
2000,  and  related  detenninations. 
EFFECTIVE  DATE:  November  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  27,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  severe  storms  and  flooding  on 
October  21-29,  2000,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  use  5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L.  No. 
106-390,  114  Stat.  1552  (2000),  (Stafford 
Act).  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  State  Emergency  Management  Agency 
(SEMA)  will  manage  the  Public  Assistance 
operation,  including  project  eligibility 
reviews,  process  control,  and  resource 
allocation.  FEMA  will  retain  obligation 
authority,  the  final  approval  of 
environmental  and  historic  preservation 
reviews,  and  will  assist  SEMA  to  the  extent 
that  such  assistance  is  necessary  and  is 
specifically  requested  by  SEMA. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Joe  D.  Bray  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Caddo  and  Grady  Counties  for 
Individual  Assistance  and  Public 
Assistance. 

Carter.  Comanche,  Cotton,  Jefferson, 
Kiowa,  McClain  and  Tillman  Counties 
for  Public  Assistance. 

All  counties  within  the  State  of 
Oklahoma  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 


Counseling;  83.540,  EKsaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-31373  Filed  12-8-00;  8:45  ami 

BtLUNG  CODE  6716-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-134»-DR] 

Oklahoma;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  {FEMA-1349-DR),  dated 
November  27,  2000,  and  related 
determinations. 

EFFECTIVE  DATE:  December  4,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,(202)646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  27,  2000: 

Carter,  Comanche,  and  Tillman 
Counties  for  Individual  Assistance 
(already  designated  for  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  00-31374  Filed  12-8-00;  8:45  am] 
BILUNG  COOE  6n8-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Michael  K.  Hartzer.  Ph.D.,  Oakland 
University:  Based  on  the  report  of  an 
investigation  conducted  by  Oakland 
University  and  additional  analysis 
conducted  by  ORI  during  its  oversight 
review,  PHS  foimd  that  Dr.  Hartzer, 
former  Associate  Professor  of 
Biomedical  Sciences,  Eye  Institute, 
Oakland  University,  engaged  in 
scientific  misconduct  by  falsifying  the 
status  of  support  materials  in  eight 
National  Eye  Institute  (NEI),  National 
Institutes  of  Health  (NIH),  grant 
applications. 

Specifically,  Dr.  Hartzer  falsified  the 
status  of  1 1  manuscripts  in  eight  grant 
applications  by  listing  them  as 
"accepted"  or  "in  press"  when  the 
papers  had  either  not  been  subsequently 
published  or  had  been  rejected.  The 
repetition  of  these  actions  over  several 
years  indicates  a  pattern  of  knowingly 
misrepresenting  the  research  record. 

Dr.  Hartzer  has  accepted  the  PHS 
finding  and  has  entered  into  a  Volimtary 
Exclusion  Agreement  with  PHS  in 
which  he  has  volimtarily  agreed  for  a 
period  of  three  (3)  years,  beginning  on 
November  20,  2000: 

(1)  That  he  must  submit  with  each 
PHS  research  application,  continuing 
application,  or  report  a  statement  of 
certification,  endorsed  by  an 
institutional  official,  that  all 
manuscripts  or  publications  are 
properly  and  accurately  cited  in  the 
application;  the  institution  must  also 
submit  a  copy  of  the  certification  to  ORI; 

(2)  To  exclude  himself  &;om  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  Pascal, 

Director,  Office  of  Research  Integrity. 

[FR  Doc.  00-31361  Filed  12-8-00;  8:45  am] 

BILUNG  COOE  41S6-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[[>ocket  No.  OON-1 506] 

Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Guidance  for  Industry  on 
How  to  Use  E-Mail  to  Submit  a  Notice 
of  Final  Disposition  of  Animals  Not 
Intended  for  Immediate  Slaughter 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  a  Notice  of  Final    . 
Disposition  of  Animals  Not  Intended 
For  Immediate  Slaughter"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  21,  2000 
(65  FR  57193),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cxurently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  nmnber  0910-0453.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  5,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31480  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 467] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Shipn^ent 
of  a  Blood  Product  Prior  to  Completion 
of  Testing  for  Hepatitis  B  Surface 
Antigen  (HbsAg):  and  Shipment  of 
Blood  Products  Known  Reactive  for 
HBsAg 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  10, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  CapeJkuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  vdth  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Shipment  of  a  Blood  Product  Prior  to 
Completion  of  Testing  for  Hepatitis  B 
Surface  Antigen  (HBsAg) — (21  CFR 
610.40(b));  and  Shipment  of  Blood 
Products  Known  Reactive  for  HBsAg — 
(21  CFR  610.40(d))  (OMB  Control 
Number  0910-0168) — Extension 

Under  sections  351  and  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  262 
and  264),  FDA  prescribes  standards 
designed  to  ensure  the  safety,  purity, 
potency,  and  effectiveness  of  biological 
products  including  blood  and  blood 
components  and  to  prevent  the 
transmission  of  communicable  diseases. 
To  accomplish  this,  FDA  requires, 
among  other  things,  that  each  unit  of 
Whole  Blood  or  Source  Plasma  be  tested 
by  a  licensed  serologic  test  for  hepatitis 
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B  surface  antigen  (HBsAg).  Section 
610.40(b)(4)  (21  CFR  610.40(b)(4)) 
permits  preapproved  or  emergency 
shipments  of  blood  products  for  further 
manufacturing  before  the  test  for  HBsAg 
is  completed.  To  obtain  approval  for 
such  shipments,  the  collection  facility 
must  submit  a  description  of  the  control 
procedures  to  be  used  by  the  collection 
facility  and  manufactiirer.  Proper 
control  procedures  are  essential  to 
ensure  the  safe  shipment,  handling,  and 
quarantine  of  untested  or  incompletely 
tested  blood  products,  communication 
of  test  results,  and  appropriate  use  or 
disposal  of  the  blood  products  based  on 
the  test  results.  Section  610.40(d)(l)(v) 
and  {d)(2)(iv)  requires  that  a  collection 
facility  notify  FDA  of  shipments  of 
HBsAg  reactive  soiirce  blood,  plasma,  or 
serum  for  manufacturing  into  hepatitis 
B  vaccine  and  licensed  or  unlicensed  in 
vitro  diagnostic  biological  products. 


including  clinical  chemistry  control 
reagents.  The  reporting  requirements 
inform  FDA  of  the  shipment  of 
potentially  infectious  biological 
products  that  may  be  capable  of 
transmitting  disease.  FDA's  monitoring 
of  such  activity  is  essential  should  any 
deviations  occur  that  may  require 
immediate  corrective  action  to  protect 
public  safety. 

The  respondents  for  this  information 
collection  are  the  blood  collection 
facilities  that  ship  hepatitis  B  reactive 
products.  Only  a  few  firms  are  actually 
engaged  in  shipping  hepatitis  B  reactive 
products  and  making  the  reports 
required  by  §  610.40.  Also,  there  are 
very  few  to  no  emergency  shipments  per 
year  related  to  further  manufacturing 
and  the  only  product  currentiy  shipped 
prior  to  completion  of  hepatitis  B  testing 
is  a  licensed  product.  Source 
Leukocytes.  Shipments  of  Source 


Leukocytes  are  preapproved  under  the 
product  license  applications  and  do  not 
require  notification  of  shipment. 
Cmrently,  there  have  been  no 
respondents  reporting  emergency  or 
preapproved  shipments  (§  610.40(b)). 
However,  FDA  is  listing  one  report  per 
year  for  emergency  or  preapproved 
shipments  to  accoimt  for  the  possibility 
of  future  emergency  shipments.  The 
estimated  number  of  respondents  and 
total  annual  responses  under  §  610.40(d) 
are  based  on  the  annual  average  of 
reports  submitted  to  FDA  in  1999.  The 
bom's  per  response  are  based  on  past 
FDA  experience. 

In  the  Federal  Register  of  September 
7,  2000  (65  FR  54282),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  significant 
comments  were  i-eceived. 

FDA  estimates  the  biu-den  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  1 

21  CFR  Section 

No.  of 
Respondents 

Annual  Fre- 
quency per 
Response 

r 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

61 0.40(b)  2 
610.40(d)  3 

1 
12 

1 
1.83 

0.5 
22 

0.5 
0.5 

11 
11.5 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2  The  notice  involves  a  brief  letter  and  an  enclosure.  The  letter  identifies  who  is  making  the  shipment,  to  whom  shipped,  the  nature  of  the 
emergency,  the  kind  and  quantity  shipped,  and  date  of  shipment.  The  enclosure  is  a  copy  of  the  shippers  written  standard  operating  procedures 
for  handling,  labeling  storage,  and  shipment  of  contaminated  (contagious)  product.  The  burden  for  development  and  maintenance  of  standard  op- 
erating procedures  is  approved  under  0MB  Control  No.  0910-0116. 

3  The  notice  of  reactive  product  shipment  is  limited  to  information  on:  The  identity  of  the  kind  and  amount  of  source  material  shipped,  the  name 
and  address  of  the  consignee,  the  date  of  shipment,  and  the  manner  in  which  the  source  material  is  labeled. 


FDA  has  calculated  no  additional 
burden  in  this  information  collection 
package  for  the  labeling  requirements  in 
§  610.40(d)  because  the  information  and 
statements  on  the  label  necessary  for 
public  disclosure  and  safety  are 
provided  by  FDA  in  these  regulations. 
Under  5  CFR  1320.3(c)(2),  the  public 
disclosvu-e  of  information  originally 
supplied  by  the  Federal  Government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public  is  not  a 
collection  of  information. 

Dated:  December  5.  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FT?  Doc.  00-31481  Filed  12-8-O0;  8:45  ami 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92^63, 
notice  is  hereby  given  of  the  following 
meetings  of  SAMHSA  Special  Emphasis 
Panels  I  in  December  2000. 

A  simunary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney.  Review 
Specialist,  SAMHSA,  Office  of  Policy 
and  Program  Coordination,  Division  of 
Extramural  Activities,  Policy,  and 
Review,  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Maryland  20857. 
Telephone:  301-443-2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 


meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Titie  5  U.S.C.  552b©  (6)  and  5  U.S.C. 
App.2.§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  December  11-15,  2000. 

Place:  Bethesda  Marriott,  5151  Pocks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  December  1 1 .  2000  to 
Adjournment. 

Pane]:  Community  Action  Grants,  PA  00- 
003  2  Committees. 

Contact:  Diane  McMenamin,  Director, 
Division  of  Extcamural  Activities,  Policy  and 
Review,  Parklawn  Building,  5600  Fishers 
Lane,  Room  1789,  Rockville,  Maryland 
20857. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  November  27,  2000. 
Coral  Sweeney, 

Review  Specialist,  Substat^ce  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  00-31409  Filed  12-8-00;  8:45  am] 

BtLUNG  CODE  4162-20-U 


DEPARTMENT  OF  THE  INTERIOR 

Consideration  of  the  Accuracy  of  the 
Eastern  Boundary  of  the  Sandia 
Pueblo  Grant  and  Request  for 
Additional  Information 

AGENCY:  Office  of  the  Solicitor,  Interior. 
ACTION:  Notice  and  request  for  further 
information. 

summary:  The  U.S.  Department  of  the 
Interior  announces  that  it  will  be 
considering  the  accvu^cy  of  the  eastern 
boundary  of  the  Sandia  Pueblo  Grant  to 
determine  whether  to  conduct  a 
resurvey  of  the  boundary.  The 
Department  received  a  request  dated 
November  21,  2000,  from  an  attorney 
representing  the  County  of  Bernalillo 
and  the  Sandia  Mountain  Coalition,  for 
a  resurvey  to  correct  the  eastern 
boundary  of  the  Sandia  Pueblo  Grant. 
Counsel  for  the  Coimty  and  the 
Coalition  suggests  that  his  request  be 
combined  with  consideration  of  the 
Pueblo  of  Sandia's  request  for  a 
resurvey,  which  is  the  subject  of  a 
remand  from  the  U.S.  District  Court  in 
Pueblo  of  Sandia  v.  Babbitt  as  a  result 
of  a  November  17,  2000,  decision  of  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit,  dismissing  the  appeals  from  the 
July  18,  1998,  ruling  of  the  District 
Court.  The  Department  also  has  a  letter 
and  legal  memorandum  from  an 
attorney  representing  the  Pueblo  of 
Sandia,  dated  November  30,  2000, 
requesting  that  the  boundary  be 
corrected. 

The  subject  of  the  eastern  boundary  of 
the  Pueblo  of  Sandia  has  been  a  matter 
of  concern  and  debate  in  the 
Department  of  the  Interior  for  many 
years.  In  1988,  then-Solicitor  Ralph  Tan- 
issued  an  opinion  rejecting  the  Pueblo's 
petition  for  a  resurvey.  This  decision 
was  vacated  by  a  decision  of  the  U.S. 
District  Court  in  1998.  A  substantial 
record  has  been  accumulated  over  the 
years  in  the  consideration  of  the 
boundary  issue,  but  the  Department  is 
giving  interested  parties  an  opportunity 
to  provide  any  further  historical 
evidence  or  legal  arguments  that  may  be 
pertinent  to  this  matter. 
DATES:  Interested  parties  may  submit 
additional  historical  evidence  or  legal 
analysis  to  the  address  below  on  or 
before  January  5,  2001. 
ADDRESSES:  Submit  all  information 
requested  in  this  notice  to:  Angela  M. 
Kelsey,  Office  of  the  Solicitor,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mailstop  6456, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  R.  Schaeffer,  Assistant 
Solicitor  for  Enviroiunent,  Land  & 


Minerals,  Division  of  Indian  Affairs, 
Office  of  the  Solicitor,  U.S.  Department 
of  the  Interior,  1849  C  Sfreet,  NW., 
Mailstop  6456,  Washington,  DC  20240. 
Telephone:  202-208-^361. 

SUPPLEMENTARY  INFORMATION:  In  1983, 
the  Pueblo  of  Sandia  petitioned  the 
Department  of  the  Interior  for  a 
corrected  survey  designating  the  eastern 
boundary  of  its  land  grant  as  the  "main 
ridge"  of  the  Sandia  Mountains,  located 
northeast  of  Albuquerque,  NM.  The 
Pueblo  claimed  that  an  1859  survey 
commissioned  by  tlie  government 
erroneously  set  the  Pueblo's  eastern 
boundary  at  the  base  of  the  Sandia 
Mountains  rather  than  along  the 
Mountain's  crest  line,  as  allegedly  set 
forth  in  the  Pueblo's  1748  Spanish  land 
grant  confirmed  by  the  United  States 
Congress  in  1858.  In  1988  the 
Department  rejected  the  Pueblo's  claim, 
concluding  that  the  original  land  survey 
accm-ately  set  the  Pueblo's  eastern 
boundary  at  the  foothills  of  the 
Moimtains.  In  the  Solicitor's  Opinion  on 
the  Pueblo  of  Sandia  Boundary,  96  I.D. 
331  (1988),  then-Solicitor  Tarr  reasoned 
that  the  King  of  Spiain,  who  originally 
granted  the  land  to  the  Pueblo,  intended 
to  grant  it  a  "formal"  pueblo  only,  not 
the  larger  area  claimed.  A  formal  pueblo 
consists  of  four  square  leagues  of  land, 
the  area  within  the  extension  of  one 
league  (2.6  miles)  measured  from  the 
center  of  the  settlement  to  the  north, 
south,  east  and  west. 

The  Pueblo  sued  the  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture,  seeking  a  judgment 
designating  the  main  ridge  of  the  Sandia 
Moimtains  as  the  Pueblo's  eastern 
boundary  and  directing  the  Secretary  of 
the  Interior  to  correct  the  1859  survey. 
The  Secretary  of  Agriculture  was 
included  in  die  suit  because  the  Pueblo 
claims  that  the  incorrect  survey 
boundary  excludes  approximately 
10,000  acres  of  land  which  is 
administered  as  part  of  the  Cibola 
National  Forest  and  the  Sandia 
Mountain  Wilderness.  The  District 
Court  allowed  the  Sandia  Mountain 
Coalition,  a  coalition  of  homeowners 
and  others  in  the  affected  region,  and 
the  County  of  Bernalillo  to  intervene  in 
the  case.  See  Pueblo  of  Sandia  v. 
Babbitt.  1996  U.S.  Dist.  LEXIS  20619 
(D.D.C.).  The  court  reviewed  the 
Department  of  Interior's  actions  under 
the  Administrative  Procedure  Act,  and 
on  July  18,  1998,  foimd  them  to  be 
arbitrary  and  capricious.  The  court 
vacated  the  Solicitor's  Opinion  and 
remanded  the  case  to  the  Department  of 
the  Interior  for  action  consistent  with 
the  court's  opinion. 


The  intervenors,  the  Coimty  of 
Bernalillo  and  the  Sandia  Mountain 
Coalition,  appealed  from  the  court's 
decision,  and  the  United  States  also 
filed  a  protective  notice  of  appeal  to  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit.  The  D.C.  Circuit  granted  the 
parties'  joint  motion  to  hold  the 
proceedings  in  abeyance  pending 
settlement  negotiations.  The  Pueblo,  the 
federal  agencies,  the  County  of 
Bernalillo,  the  Sandia  Mountain 
Coalition,  the  Sandia  Peak  Tram 
Company,  and  the  City  of  Albuquerque 
then  entered  into  negotiations  with  a 
private  mediator.  The  County,  the 
Coalition,  and  the  City  withdrew  from 
mediation  in  August  1999.  Nevertheless, 
the  continuing  negotiations  among  the 
government,  the  Pueblo,  and  the  Tram 
Company  resulted  in  a  settiement, 
which  was  submitted  to  the  New 
Mexico  Congressional  delegation.  This 
settlement  requires  an  Act  of  Congress 
to  become  effective.  The  United  States 
then  filed  a  motion  to  dismiss  the 
appeals,  and  the  Court  of  Appeals 
issued  its  decision  granting  the  motion 
and  dismissing  the  appeals  on 
November  17,  2000.  See  Pueblo  of 
Sandia  v.  Babbitt,  2000  U.S.  App.  LEXIS 
29339  (D.C.  Cir.). 

Part  IV  of  the  1988  Tarr  Opinion 
concluded  that  the  Department  had  no 
authority  to  correct  the  boundaries  of 
Indian  reservations.  On  December  5, 
2000,  the  Solicitor  issued  an  opinion 
regarding  the  Secretary's  authority  to 
correct  the  boundary  between  the  San 
Felipe  Pueblo  Grant  and  the  El  Ranchito 
Grant  owned  by  the  Pueblo  of  Santa 
Ana,  which  overrules  Part  IV  of  the  Tan- 
Opinion.  The  Department  has  made  no 
new  decision  on  the  eastern  boundary  of 
the  Sandia  Pueblo  Grant,  but  intends  to 
reconsider  its  earlier  decision. 

Counsel  for  both  the  Pueblo  and  the 
County  of  Bernalillo  and  Sandia 
Mountain  Coalition  have  since 
submitted  requests  to  the  Department, 
asking  that  it  correct  the  eastern 
boundary  of  the  Sandia  Pueblo.  It 
continues  to  be  the  position  of  the 
Pueblo  that  approximately  10,000  acres 
of  National  Forest  was  wrongfully 
excluded  from  its  Spanish  Land  Grant 
lands.  In  his  letter,  counsel  for  the 
Pueblo  asserts  that  when  Congress 
confirmed  the  Spanish  Land  Grant  in 
1858,  it  did  so  in  reliance  on  an  1856 
Report  of  the  Surveyor  General 
identifying  the  eastern  boundary  of  the 
Sandia  Pueblo  Land  Grant  as  "the  main  . 
ridge  called  Sandia."  The  letter  from 
counsel  for  the  County  and  the  Coalition 
attaches  a  report  prepared  for  the  U.S. 
Forest  Service  by  Dr.  Stanley  M.  Hordes, 
dated  March  1, 1996,  which,  counsel 
asserts,  establishes  that  there  were 
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errors  in  the  translation  of  the  Land 
Grant  and  in  the  monumenting  of  the 
survey,  and  that  the  eastern  boundary  of 
the  Pueblo,  as  ciurendy  recognized  by 
federal  agencies  and  odiers  in  maps  of 
the  area,  is  erroneous. 

In  light  of  these  requests,  and 
consistent  with  the  court's  remand 
order,  the  Department  has  decided  to 
reevaluate  its  esu-lier  decision  regarding 
the  Sandia  boundary.  The  Department 
has  accumulated  a  substantial  amoimt 
of  information  over  the  years  related  to 
its  consideration  of  these  boundary 
issues,  but  is  soliciting  interested  parties 
to  provide  any  additional  historical 
evidence  or  legal  arguments  related  to 
these  matters.  The  Department  notes 
that  its  reconsideration  of  the  Sandia 
boundary  matters  will  necessarily  not 
affect  the  title  to  any  land  held  by 
private  landowners  in  the  area.  The 
Secretary's  resurvey  authority  is 
expressly  limited  by  statute  so  that  it 
may  not  be  used  to  impair  the  rights  and 
titles  of  good  faith  purchasers  of  public 
lands  who  may  otherwise  be  affected  by 
the  resurvey.  See  Cragin  v.  Powell,  128 
U.S.  691  (1888),  see  also  43  U.S.C.  772. 

(Authority:  25  U.S.C.  176;  43  U.S.C.  772.) 

Dated:  December  5,  2000. 
John  Leshy, 
Solicitor. 
(FR  Doc.  00-31365  Filed  12-S-OO;  8:45  am] 

BILLING  CODE  4310-17-P 


DEPARTME^f^  OF  THE  rNTERIOR 

Notice  of  Intent  To  Discontinue 
Preparation  of  an  Environmental 
Assessment  for  the  Conversion  of  a 
Portion  of  Strawtierry  Valley  Project 
Water  from  irrigation  to  Municipal  and 
industrial  Use 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  discontinue 
preparation  of  an  Environmental 
Assessment  for  the  conversion  of  a 
portion  of  Strawberry  Valley  Project 
(SVP)  water  from  irrigation  to  other 
beneficial  uses  including  municipal  and 
industrial  (M&I)  use. 

SUMMARY:  Recent  discussions  among  the 
Department,  Strawberry  Water  Users 
Association,  and  the  South  Utah  Valley 
Municipal  Water  Association  have 
resulted  in  a  decision  to  terminate  work 
on  contracts  to  convert  Strawberry 
Valley  Project  water  from  agricultiu-al  to 
municipal  and  industrial  use.  The 
Department  has  discontinued 
preparation  of  an  Environmental 
Assessment  intended  to  allow  the 
conversion  of  SVP  water  from 


agricultural  to  municipal  and  industrial 
use.  The  Environmental  Assessment 
was  being  prepared  pursuant  to  the 
National  Envirorunental  Policy  Act  of 
1969,  and  in  accordance  with  a  Federal 
Register  notice  published  February  7, 
2000,  (Page  5880,  Volume  65,  Number 
25). 

The  SUVMWA  have  determined  to 
use  alternate  soiu"ces  for  municipal  and 
industrial  water  instead  of  SVP  water. 
The  SWUA  have  determined  to 
discontinue  negotiations  with  the 
Department  relative  to  the  conversion  of 
SVP  water.  As  a  result  SVP  water  will 
continue  to  be  used  only  for  agricultural 
purposes  and  will  only  be  available 
during  the  irrigation  season. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  at  the  address  and 
telephone  niunber  set  forth  below:  Mr. 
Reed  Miuray,  CUP  Completion  Act 
Office,  Department  of  the  Interior,  302 
East  1860  South,  Provo  UT  84606-6154, 
(801)  37^1237,  rmvuTay@uc.usbr.gov. 

Dated:  December  1,  2000. 
Ronald  Johnston, 

CUP  Program  Director,  Department  of  the 
Interior. 

[FR  Doc.  00-31461  Filed  12-8-00;  8:45  am] 
BHUNO  CODE  4310-RK-P 


DEPARTMEhfT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Extension  of  Existing  information 
Collection  To  Be  Submitted  to  0MB  for 
Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)).  Copies  of  the  proposed 
collection  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  on  the  proposal  should  be 
made  within  60  days  to  the  Bureau 
Clearance  Officer,  U.S.  Geological 
Survey,  807  National  Center,  Reston,  VA 
20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  as  to:  1.  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  bureaus,  including 
whether  the  information  will  have 
practical  utility;  2.  The  accuracy  of  the 


bureau's  estimate  of  the  biuden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  North  American  Reporting 
Center  for  Amphibian  Malformations. 

OMB  Approval  No:  1028-0056. 

Summaiy:  The  collection  of 
information  referred  herein  applies  to  a 
World-Wide  Web  site  that  permits 
individuals  who  observed  malformed 
amphibians  or  who  inspect  substantial 
numbers  of  normal  or  malformed 
amphibians  to  report  those  observations 
and  related  information.  The  Web  site  is 
termed  the  North  American  Reporting 
Center  for  Amphibian  Malformations. 
Information  will  be  used  by  scientists 
and  federal,  state,  and  local  agencies  to 
identify  areas  where  malformed 
amphibians  occur  and  the  rates  of 
occiurence. 

Estimated  Completion  Time:  20 
minutes. 

Estimated  Annual  Number  of 
Respondents:  900. 

Frequency:  Once. 

Estimated  Annual  Burden  Hours:  300 
hours. 

Affected  Public:  Primarily  U.S.  and 
Canadian  residents. 

For  Further  Information  Contact:  To 
obtain  copies  of  the  siu%^ey,  contact  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center, 
12201  Suiuise  Valley  Drive,  Reston, 
Virginia,  20192,  telephone  (703)  648- 
7313,  or  go  to  the  Website  (http:// 
www.npsc. nbs.gov. /narcam). 

Dated:  December  5,  2000. 
Dennis  B.  Fenn, 
Chief  Biologist. 

[FR  Doc.  00-31484  Filed  12-8-00;  8:45  am] 
BtLLWO  CODE  4310-Y7-M 


DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-PF-01-21  1A] 

Extension  of  Approved  information 
Collection,  OMB  Number  1004-0009 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 


Bureau  of  Land  Management  (BLM)  is 
annoimcing  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from 
applicants  who  wish  to  acquire  a  Land 
Use  Authorization  (Form  2920-1)  on 
public  lands  under  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976.  The  regulations  at  43  CFR  2920 
provide  for  non-Federal  use  of  biu^au 
administered  land  via  lease  or  permit. 
Uses  include  agriculture,  trade,  or 
manufacturing  concerns  and  business 
uses  such  as  outdoor  recreation 
concession.  BLM  will  determine  the 
validity  of  uses  proposed  by  private 
individuals  and  other  qualified 
proponents  from  information  provided 
by  the  proponent  on  the  Land  Use 
Application  and  Permit  Form. 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  9,  2001.  BLM  will 
not  necessarily  consider  any  comments 
received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  NW,  Room  401 LS,  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComment@blm.gov.  Please  include 
"ATTN:  1004-0009"  and  your  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  NW,  Washington,  DC. 

Comments  will  be  available  for  public 
review  that  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alzata  L.  Ransom,  Realty  Use  Group,  on 
(202)  452-7772  (Commercial  or  FTS). 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-8330,  24  hours  a  day, 
seven  days  a  week,  to  contact  Ms. 
Ransom. 

SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  regulations  foimd  in  43 
CFR  2920  to  solicit  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumption^  used; 
,p)  ways  to  enhance  the  quality,  utility, 


and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  The  FLPMA  of  1976 
(43  U.S.C.  1732,  1740),  provides  for 
issuance  of  land  use  auUiorization 
which  may  include  leases  or  permits,  to 
eligible  proponents.  The  BLM  has 
implemented  the  provisions  of  this 
requirement  through  the  issuance  of  43 
CFR  2922.2-1  which  provides  for  the 
submission  of  the  "Land  Use 
Application  and  Permit,"  or  application. 
Form  2920-1.  BLM  uses  the  information 
collected  on  the  application  to  identify 
the  proposed  land  use  and  activities, 
describe  all  facilities  for  which 
authorization  is  sought,  to  identify  the 
location,  to  determine  a  schedule  for 
construction  and  to  identify  access 
requirements.  Since  the  information 
collected  is  unique  to  each  application, 
no  other  siiitable  means  of  information 
collection  has  been  identified  which 
could  gather  the  information  at  a  lesser 
burden.  If  the  BLM  fails  to  properly 
collect  the  required  information,  the 
BLM  will  reject  the  application.  Based 
on  BLM's  experience  administering  the 
activities  described  above,  we  receive 
approximately  620  applications  (577 
Permits,  43  Leases)  annually.  It  takes  an 
average  of  30  minutes  for  over  94 
percent  of  the  applicants  to  supply  the 
needed  information.  For  the  other  6 
percent  of  the  applicants  who  are 
applying  for  leases,  the  average  burden 
is  121  hours  to  supply  the  necessary 
information.  The  range  in  burden  houirs 
is  due  to  the  fact  that  a  lease 
application,  because  of  its  nattire, 
requires  more  time  on  the  part  of  an 
applicant  to  supply  the  needed 
information.  For  example,  a  lease 
application  to  construct  a  multi-million 
dollar  ski  facility  could  involve 
construction  drawings,  site  and  facility 
plans,  other  Federal  and  State  licenses 
and  permits,  and  other  pre-authorizing 
requirements  involving  many  days  to 
process.  Conversely,  a  relatively  routine 
application  (permit)  to  use  public  lands 
for  agricultural  purposes  could  be 
processes  in  30  minutes.  The  estimated 
total  annual  burden  on  new  respondents 
is  about  5,955  hours. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 


request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  5,  2000. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

(FR  Doc.  00-31362  Filed  12-8-00;  8:45  am] 

BILLING  CODE  4310-64-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-960-106O-PF-01-24  1A] 

Extension  of  Approved  information 
Collection,  OMB  Number  1004-0042 

AGENCY:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from  those 
individuals  requesting  to  adopt  a  wild 
horse  or  burro  (43  CFR  4750).  BLM 
needs  this  information  to  determine 
whether  or  not  individuals  are  qualified 
to  provide  hiunane  care  and  proper 
treatment,  including  transportation, 
feeding  and  handling,  to  an  adopted 
wild  horse  or  burro. 

DATES:  You  must  submit  yom-  conunents 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  9,  2001.  BLM  will 
not  necessarily  consider  any  comments 
received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Biu«au  of  LaJad  Management,  1849  C 
Street  NW,  Room  401LS,  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComment@blm.gov.  Please  include 
"ATTN:  1004-0042"  and  your  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-deUvered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  Street,  NW.,  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Bea 
Wade,  on  (775)  861-6583  (Commercial 
or  FTS).  Persons  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
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8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Ms.  Wade. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  regulations  found  in  43 
CFR  4750  to  solicit  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Section  3(b)(2)(B)  of  the  Wild  Free- 
Roaming  Horse  and  Burro  Act  requires 
that  BLM  provide  health  excess  animals 
for  adoption  by  individuals  that  the 
Secretary  determines  are  qualified  to 
provide  humane  care  and  proper 
treatment.  The  implementing 
regulations  are  found  at  43  CFR  Subpart 
4750 — Private  Maintenance.  Individuals 
must  inform  BLM  of  their  interest  and 
willingness  to  adopt.  The  adoption 
application  requirement  provides 
individuals  with  a  mechanism  to  inform 
BLM  of  their  interest  and  to  submit  their 
credentials  for  determining  their 
qualifications.  The  AppUcation  for 
Adoption  of  Wild  Horse(s)  and  BiuTo(s), 
Form  4710-10.  is  required  by  43  CFR 
4750.3. 

BLM  uses  the  information  to 
determine  whether  individuals  are 
qualified  to  provide  humane  care  and 
proper  treatment  to  one  or  more  adopted 
animals.  When  BLM  approves  the 
application  and  the  individual 
completes  a  Private  Maintenance  and 
Care  Agreement,  the  individual  may 
adopt  one  to  four  wild  horses  or  burros 
at  one  time.  There  is  no  other  source  for 
the  required  information,  and  failure  to 
furnish  the  required  information  will 
result  in  the  applicant's  not  being  able 
to  adopt  a  wild  horse  or  burro. 

The  collection  of  information  is  short 
and  simple  and  not  inconvenient  to  the 
applicant.  Valuable  dialogue  normally 


occurs  during  the  approval  process 
when  BLM  conducts  an  interview  with 
the  applicant  to  ensure  that  the 
applicant  understands  the  obligations 
and  prohibited  acts  and  that  the  adopter 
is  knowledgeable  about  horses  and 
burros  or  has  access  to  assistance  from 
a  knowledgeable  individual.  Based  on 
BLM's  experience  in  administering  the 
activities  described  above,  the  public 
reporting  burden  is  estimated  at  10 
minutes  per  response.  The  estimate 
nimiber  of  respondents  is  30,000  per 
year,  for  a  total  estimated  bm-den  of 
5,000  hours  to  read  the  instructions, 
gather  and  supply  the  information  and 
send  the  applications  to  BLM. 

BLM  vkrill  simmiarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  5,  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 
IFR  Doc.  00-31363  Filed  12-8-00;  8:45  am] 

BILLING  CODE  4310-B4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1 430-PF-01-241  A] 

Extension  of  Approved  Information 
Collection,  OMB  Number  1004-0107 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Biu^au  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from 
respondents  identified  in  43  CFR  2800 
and  2880.  This  information  is  in 
addition  to  that  collected  on  the  Form 
SF-299,  OMB  No.  1004-0189.  and  is 
necessary  for  those  large  complex 
projects  which  require  a  right-of-way. 
On  the  multi-million  dollar  energy 
production  and  transmission  projects, 
and  complex  communication  sites  for 
which  a  right-of-way  is  required,  BLM 
needs  information  over  and  above  that 
provided  on  the  application  form,  such 
as  construction  and  other  plans;  a  more 
detailed  map;  specific  certificates; 
permits  and  approvals  from  other 
agencies;  and  any  other  necessary 
information  relative  to  the  completion 
of  the  project. 

DATES:  You  must  submit  your  comments 
to  BLM  at  the  appropriate  address  below 


on  or  before  February  9,  2001.  BLM  will 
not  necessarily  consider  any  comments 
received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bmeau  of  Land  Management,  1849  C 
Street  NW,  Room  401LS,  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComments@blm.gov.  Please  include 
"ATTN:  1004-0107"  and  your  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bm-eau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  Street,  NW.  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alzata  L.  Ransom,  Realty  Use  Group,  on 
(202)  452-7772  (Commercial  or  FTS). 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8330,  24  hours  a 
day,  seven  days  a  week,  to  contact  Ms. 
Ransom. 

SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  a 
60-day  notice  in  the  Federal  Register 

concerning  a  collection  of  information 
contained  in  regulations  found  in  43 
CFR  2800  and  2880  to  solicit  comments 
on  (a)  whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  binden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  BLM  grants  rights-of- 
way  on  public  lands  through  the 
authority  of  Title  V  of  the  FLPMA,  90 
Stat.  2776,  43  U.S.C.  1761  and  the 
Mineral  Leasing  Act  (MLA)  of  1920,  as 
amended,  30  U.S.C.  185.  Information  in 
addition  to  that  collected  on  the  right- 
of-way  form  (SF-299)  is  needed  for  large 
complex  projects.  There  is  no  standard 


form  for  the  collection  of  this  required 
additional  information.  The  information 
required  in  43  CFR  Parts  2800  and  2880 
is  needed  to  enable  the  BLM  to 
determine  whether  or  not  a  right-of-way 
may  be  granted,  establish  the  terms  and 
conditions  of  the  grant  and  administer 
the  grant  when  made.  Additional 
information  in  the  form  of  construction 
and  other  plans;  detailed  maps; 
certification,  permits  and  approvals 
required  by  other  agencies;  and  other 
information  necessary  for  the 
completion  of  the  project  are  authorized 
by  43  CFR  2802.4,  2881.2,  and  2882.3. 
Each  right-of-way  is  an  individual 
situation  and  the  information  collected 
is  specific  to  that  individual  proposal 
and  only  available  from  the  applicant. 
BLM  may  require  additional 
information  in  the  form  of  a  plan.  This 
plan  is  a  product  of  the  NEPA 
requirements.  It  is  a  useful  working  tool 
that  enables  both  the  BLM  and  the 
applicant  to  have  a  common 
understanding  on  how  the  project  will 
proceed.  BLM  may  also  require  an  as- 
built  map.  These  maps  show  greater 
detail  than  the  basic  location  map 
required  to  be  submitted  with  the 
application.  A  more  exact  location  of 
the  holder's  right-of-way  and  related 
facilities  will  give  the  holder  more 
protection  for  their  improvements.  The 
BLM  also  requires  assurances  that 
certifications,  permits,  and  approvals 
required  by  others  and  identified  during 
the  NEPA  analysis  process  have  been 
obtained.  BLM  may  require  a  detailed 
description  of  alternative  routes  the 
applicant  considered  when  developing 
the  proposal.  BLM  uses  such 
information  to  gain  insight  into  the 
complexities  and  conflicts  of  the 
proposals.  BLM  may  request  statements 
of  need  and  economic  feasibility  and  of 
the  environmental,  social,  and  economic 
effects  of  the  proposal  to  assist  us  in 
evaluating  the  proposal  with  respect  to 
NEPA  compliance.  If  the  BLM  fails  to 
properly  collect  the  required 
information  including  plans, 
construction  schedules,  maps  specific 
certificates,  permits,  and  approvals 
necessary  for  the  completion  of  the 
project,  the  BLM  will  reject  the  right-of- 
way  application. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  approximately  25  percent  of  the 
4,000  applications  the  BLM  receives 
annually  require  additional  information 
collection.  The  applicants  are  usually 
large  companies  that  seek  to  construct 
large  complex  projects  on  public  lands 
which  require  a  right-of-way.  The  public 
reporting  burden  for  the  information 
collected  is  estimated  to  average  16.8 


hours  per  response.  The  frequency  of 
response  is  once.  The  estimated  total 
annual  burden  on  new  respondents  is 
about  16,800  hours.  BLM  will 
summarize  all  responses  to  this  notice 
and  include  them  in  the  request  for 
Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  December  5.  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

[FR  Doc.  00-31364  Filed  12-8-00;  8:45  am) 
BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-040-1410-01;  AA-82263] 

Realty  Action:  FLPMA  Sec.  302  Lease, 
iliamna  l^lce 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action,  Lease  of 

Public  Land. 

SUMMARY:  Mr.  Ted  J.  Forsi  has  submitted 
an  application  to  lease  public  land.  The 
lease  is  to  be  used  in  conjunction  with 
an  existing  Special  Recreation  Permit 
(SRP).  He  has  held  the  SRP  since  1992. 
The  Permit  allows  him  to  guide  hunting 
and  fishing  clients.  He  requests  to 
convert  the  following  tent  structures 
into  cabins  at  his  existing  camp: 

(1)  24'  X  24'  Lodge/Cabin 

(2)  14'  X  16'  Cabin 

(3)  10'  X  12'  Cabin 
(4)10'x  12' Cabin 

The  proposed  lease  is  located 
approximately  10  miles  northwest  of 
Iliamna  Lake  and  is  described  as: 

Seward  Meridian,  Alaska 
T.  7  S.,  R.  40  W.,  Sec.  17 

Containing  approximately  2  acres,  more  or 
less. 

The  State  of  Alaska  has  selected  the 
land  for  conveyance  and  the  applicant 
must  obtain  their  concurrence. 

The  land  has  been  examined  and 
foimd  suitable  for  lease  under  the 
provisions  of  Section  302  of  the  Federal 
Land  Policy  Act  and  43  CFR  Part  2920. 

The  lessee  shall  reimburse  the  United 
States  for  reasonable  administrative  fees 
and  monitoring  of  construction, 
operation,  maintenance,  and 
rehabilitation  of  the  land  authorized. 
The  reimbursement  of  costs  shall  be  in 
accordance  with  the  provisions  of  43 
CFR  2920.6. 

The  lease  will  be  offered  for  a  term  of 
10  years  and  will  require  the  lessee  to 


pay  rent  at  no  less  than  fair  market 
value. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Anchorage  Field  Office, 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska,  99507-2599. 
DATES:  Interested  parties  may  submit 
comments  on  or  before  January  25,  2001 
to  the  Field  Manager,  Anchorage  Field 
Office,  6881  Abbott  Loop  Road, 
Anchorage,  Alaska  99507-2599.  In  the 
absence  of  a  timely  objection,  this 
proposed  Realty  Action  will  become 
final. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Rackley,  Anchorage  Field 
Office,  Bureau  of  Land  Management, 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska  99507-2599;  (907)  267-1289  or 
toll  free  (1-800)  478-1263. 

Dated:  November  28,  2000. 
Stuart  Hirsh, 
Field  Manager  (Acting). 
[FR  Doc.  00-31460  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1430-EQ;  N-73883] 

Notice  of  Realty  Action:  Commercial 
Lease  of  Public  Lands 

agency:  Bureau  of  Land  Management. 
ACTION:  Commercial  lease. 

SUMMARY:  The  Notice  of  Realty  Action 
involves  a  long  term  lease  of  public 
lands  administered  by  the  Bureau  of 
Land  management  in  Clark  County, 
Nevada.  The  lease  is  intended  to 
authorize  Buffalo  Westcliff  Ltd. 
Partnership  (N-73883)  to  utilize  the 
land  for  a  public  parking  lot,  in 
conjimction  with  their  private  land,  and 
subject  to  a  right-of-way  granted  to 
Nevada  Power  Company  (N-51943). 
The  land  has  been  examined  and 
foimd  suitable  for  Commercial  Leasing 
under  (43  U.S.C.  2920).  The  legal 
description  of  the  site  is  as  follows: 

Mount  Diablo  Meridian,  Nevada 

T.  20S.,R.  60E., 

Sec.28,S'/iNEV«SEV4. 

Containing  .69  acres,  more  or  less,  located 
at  Buffalo  and  the  south  side  of  Summerlin 
Parkway. 

The  site  will  be  leased  on  a  non- 
competitive basis.  More  detailed 
information  is  available  for  review  at  the 
Las  Vegas  Field  Office.  Bureau  of  land 
Management,  4765  Vegas  Drive,  L*s 
Vegas,  Nevada  89108.  Contact  Naomi 
Hatch  at  702/647-5084. 
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Reimbursement  of  costs  shall  be  in 
accordance  with  the  provisions  of  43 
CFR  2920.6. 

For  a  period  of  45  days  from  the  date 
oi  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Assistant  Field 
Manager,  Division  of  Lands,  Las  Vegas 
Field  Office,  4765  Vegas  Drive,  Las 
Vegas,  Nevada  89108.  Any  adverse 
comments  will  be  evaluated  by  the 
Assistant  Field  Manager,  Division  of 
Lands  who  may  vacate  or  modify  this 
Realty  Action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  Assistant  Field  Manager, 
Division  of  Lands,  this  Realty  Action 
will  become  the  final  determination  of 
the  Bureau. 

Dated:  November  22,  2000. 

Cheryl  A.  Rufifridge, 

Acting  Assistant  Field  Manager.  Division  of 
Lands,  Las  Vegas,  Nevada. 

[PR  Doc.  00-31370  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  2,  2000.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
December  26,  2000. 

Paul  R.  Lusignan. 

Acting  Keeper  of  the  National  Register. 

ARIZONA 

Gila  County: 

Bullion  Plaza  School,  1000  Plaza 
Ave.,  Miami,  00001591 

ARKANSAS 

Cleburne  County: 
Woodrow  Store,  (Arkansas  Highway 
History  and  Architecture  MPS),  AR 
263,  Woodrow,  00001592 

FLORIDA 

Polk  Coimty: 

Brown,  Lawrence,  House,  (Bartow 
MPS),  470  Second  Ave.,  Bartow, 
00001594 


KENTUCKY 

Henderson  County: 
Barret— Keach  Farm,  1586  KY  136  W, 

Henderson,  00001596 
Jackson — Ijames  Farm,  Address 

Restricted,  Henderson,  00001593 
Soaper,  William,  Farm,  2323  Zion 

Rd.,  Henderson,  00001595 
Kenton  Coimty: 
Linden  Grove  Cemetery,  1421  Holman 

Ave.,  Covington,  00001600 
Ritte's  Comer  Historic  District, 

Latonia  (Boundary  Increase), 

Approx.  3424-3601  Decoursey 

Ave.,  9  E.  Southern  Ave.  and  CSX 

Railroad  Property,  Covington, 

00001598 
Letcher  County: 
Caudill,  C.B.,  Store,  7822  KY  7  S, 

Blackey.  00001597 
Madison  County: 
Miller,  William  M.,  Far,  (Boimdary 

Increase),  1099  Parrish  Rd., 

Richmond,  00001599 
Oldham  County: 
Waldeck  Farm,  5900  W  KY  22, 

Crestwood,  00001618 
Owen  County: 
New  Liberty  Historic  District,  KY  227, 

roughly  bet.  KY  978  and  KY  36, 

New  Liberty,  00001601 

MARYLAND 

St.  Mary's  Coimty: 
U-1105  BLACK  Panther  (Type  VIIC 
German  Submarine),  Potomac 
River,  Piney  Point,  00001602 

MICHIGAN 

Charlevoix  County: 

Horton  Bary  School,  04991  Boyne 
City-Charlevoix  Rd.,  Bay  Township, 
00001603 
Marquette  County: 
Suicide  Hill  (Ski  Jump).  Cliffs  Dr., 
Neguanee,  00001604 

MINNESOTA 

Nicollet  County: 
St.  Peter  Commercial  Historic  District, 
Minnesota  Ave.  Bet.  Broadway  and 
Grace  Sts.,  St.  Peter,  00001610 

MISSOURI 

Clay  County: 

Arthur-Leonard  Historic  District, 
(Liberty,  Clay  County,  Missouri 
MPS  AD),  Roughly  bounded  by 
Ford  Ave.,  Jewell  St.,  Choctaw  St., 
and  Missouri  St.,  Liberty,  00001608 

Clardy  Heights  Historic  District, 
(Liberty,  Clay  Coimty,  Missouri 
MPS  AD),  716,  736  and  758  W. 
Liberty  Dr.,  Liberty,  00001609 

Dougherty-Prospect  Heights  Historic 
District,  (Liberty,  Clay  County, 
Missouri  MPS  AD),  Roughly 
bounded  by  Mississippi  St., 
Gallatin  St.,  Schrader  St.,  and 


Fairview  Ave.,  Liberty,  00001605 
Garrison  School  Historic  District, 
(Liberty,  Clav  County,  Missouri 
MPS  AD),  Roughlv  along  N.  Main 
St.  and  N.  Water  St.,  Liberty, 
00001607 
Jewell — Lightburne  Historic  District, 
(Liberty,  Clav  County,  Missouri 
MPS  AD),  Roughly  bounded  by  N. 
Jewell  St.,  E.  Mill  St.,  Main  St.  and 
Gordon  St.,  Libery.  00001606 

MONTANA 

Gallatin  County: 
Limdwall,  Charles,  Building,  123-125 
W.  Main  St.,  Bozeman,  00001611 
Rosebud  County: 
Wolf  Mountains  Battlefield,  Address 
Restricted,  Bimey,  00001617 

NEW  YORK 

Westchester  County: 
St.  Luke's  Episcopal  Church,  68 
Bedford  Rd.,  Katonah,  Town  of 
Bedford,  00001612 

NORTH  CAROUNA 

Edgecombe  County: 
Princeville  School,  US  258,  0.3  mi.  E 
of  NC  64,  Princeville,  00001615 
Henderson  County: 
Moore,  Arthur  W.,  House,  299  Sunset 
Dr.,  Horse  Shoe,  00001613 
McDowell  County: 

Ledbetter,  Albertus,  House,  125 
Haynes  Rd.,  Montford  Cove, 
00001616 
Northampton  County: 
Church  of  the  Saviour  and  Cemetery, 
Jet.  of  Church  and  Calhoun  Sts., 
Jackson,  00001614 

[PR  Doc.  00-31476  Filed  12-8-00;  8:45  am] 

BiLUNO  CODE  4310-7CM> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[INT-DES-00-53] 

Keechelus  Dam  Safety  of  Dams 
Modification,  Yakima  Project, 
Washington 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  public  hearings  for  the  Keechelus 

Dam  Safety  of  Dams  Modification, 

Yakima  Project,  Washington,  draft 

environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  of  the  Interior,  Bureau  of 
Reclamation  (Reclamation),  has 
prepared  a  draft  environmental  impact 
statement  (Draft  EIS)  to  examine  the 


impacts  of  alternatives  to  correct  safety 
deficiencies  identified  at  Keechelus 
Dam.  Reclamation  proposes  to  modify 
the  existing  dam  to  return  full  capacity 
to  Keechelus  Lake. 

The  preferred  alternative  of  modifying 
the  dam  would  provide  for  the  safe 
operation  of  Keechelus  Dam  and  also 
maintain  benefits  fi-om  Keechelus  Lake 
that  include  meeting  existing 
contractual  commitments  for  storage 
space  for  irrigators  within  the  Yakima 
Project  and  controlling  seasonal 
downstream  flooding. 

The  DEIS  describes  and  analyzes  the 
impacts  of  four  alternatives  that  would 
correct  safety  deficiencies  at  Keechelus 
Dam,  as  well  as  the  No  Action 
Alternative.  This  Draft  EIS  assesses  the 
impacts  of  the  interim  restriction, 
implemented  in  November  1998  to 
protect  public  safety,  as  the  No  Action 
Alternative. 

DATES:  Written  comments  on  the  Draft 
EIS  must  be  received  no  later  than 
February  9,  2001,  at  the  address  listed 
in  ADDRESSES  section  below. 

On  Thursday,  January  18,  2001,  two 
public  hearings  will  be  held  to  accept 
oral  comments  on  the  Draft  EIS  in 
Ellensburg,  Washington.  Each  public 
hearing  will  be  proceeded  by  an 
informal  open  house  where  exhibits  can 
be  viewed  and  discussed  with  agency 
managers  and  staff.  The  first  will  begin 
with  an  informal  open  house  from  12:30 
to  2  p.m.,  followed  by  the  formal  public 
hearing  from  2  to  4:00  p.m.  The  second 
will  begin  with  a  5:30  to  7  p.m.  informal 
open  house,  followed  by  a  formal  public 
hearing  from  7  to  9  p.m.  The  facilities 
are  physically  accessible  to  people  with 
disabilities. 

Please  contact  Mr.  Kaumheimer  (see 
below)  for  sign  language  interpretation 
for  the  hearing  impaired  or  other 
auxiliary  aids  by  January  10,  2001,  so 
arrangements  can  be  made. 
ADDRESSES:  The  open  houses  and  public 
hearings  will  be  held  at  the  Ellensburg 
Inn,  1700  Canyon  Road,  Ellensburg, 
Washington,  telephone  (509)  925-9801. 

Written  comments  on  the  Draft  EIS 
should  be  submitted  to  Mr.  Dave 
Kaumheimer,  UCA-1600,  Bureau  of 
Reclamation,  Upper  Columbia  Area 
Office,  1917  Marsh  Road,  Yakima.  WA 
98901;  or  by  fax  (509)  454-5611. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominentiy  at  the  beginning  of 


your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

See  SUPPLEMENTARY  INFORMATION 
section  for  locations  where  copies  of  the 
DEIS  are  available  for  public  review  and 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Kaumheimer  at  (509)  575-5848, 
extension  232.  Those  wishing  to  obtain 
a  copy  of  the  Draft  EIS  in  the  form  of 
a  printed  document  or  on  compact  disk 
(CD-ROM  with  reader  included)  or  a 
Summary  of  the  Draft  EIS  may  contact 
Mr.  Kaumheimer. 

SUPPLEMENTARY  INFORMATION:  Keechelus 
Dam  was  completed  in  1917  as  part  of 
Reclamation's  Yakima  Project,  storing 
Yakima  River  water  in  central 
Washington  for  irrigation  of  part  of 
443,400  acres  of  prime  farmland  and  for 
flood  control.  Recent  investigations 
have  shown  that  the  wooden  railroad 
trestle,  used  to  deliver  earth  material 
and  rocks  while  constructing  the  dam, 
has  deteriorated,  forming  vertical  paths 
where  earthen  materials  within  the  dam 
can  move,  leaving  voids  in  the  dam. 
Examination  of  the  seepage  problems 
indicates  the  material  is  internally 
unstable  and  is  subject  to  failure,  with 
an  associated  potential  for  loss  of  life 
and  property  downstream.  Because  of 
the  deficiencies  identified,  Keechelus 
Lake  has  been  operated  at  a  restricted 
pool  elevation  7  feet  below  normal  full 
pool  elevation  2,517  feet  since 
November  1998,  with  increased 
monitoring  and  surveillance  at  the  dam. 

The  Safety  of  Dams  Act  of  1978  (Pub. 
L.  95-578)  and  amendments  of  1984 
(Pub.  L.  98-404)  authorize  the  Secretary 
of  the  Interior  to  analyze  existing 
Reclamation  dams  for  changes  in  the 
state-of-the-art  criteria  and  additional 
hydrologic  and  seismic  data  developed 
since  the  dams  were  constructed.  For 
dams  where  a  safety  concern  exists,  the 
Secretary  is  authorized  to  modify  the 
structure  to  ensure  its  continued  safety. 

Section  3  of  the  Safety  of  Dams  Act 
states  that  construction  authorized  by 
the  act  shall  be  for  dam  safety  and  not 
for  specific  purposes  of  providing 
additional  conservation  storage  capacity 
or  developing  benefits  over  and  above 
those  provided  by  the  original  dams  and 
reservoirs. 

Review  and  Inspection  of  the  DEIS 

Copies  of  the  DEIS  are  available  for 
pubUc  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior,  Room  7455, 


18th  and  C  Streets,  NW,  Washington, 
D.C.  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center, 
Building  67,  Room  167,  Denver, 
Colorado  80225. 

•  Bureau  of  Reclamation,  Pacific 
Northwest  Regional  Office,  1150  North 
Curtis  Road,  Suite  100,  Boise,  Idaho 
83706-1234. 

•  Bureau  of  Reclamation,  Upper 
Coliunbia  Area  Office,  1917  Marsh 
Road,  Yakima,  Washington  98901. 

Libraries 

Carpenter  Memorial  Library,  302  N 
Pennsylvania  Ave,  Cle  Elum,  WA 
98922;  (509)  674-2313. 

Central  Washington  University 
Library,  700  E  8th  Ave,  Ellensburg  WA 
98926;  (509)  963-1777. 

Ellensburg  Public  Library,  209  N 
Ruby,  Ellensburg  WA  98926;  (509)  962- 
7250. 

Yakima  Valley  Regional  Library,  102 
N  3rd  St,  Yakima  WA  98901;  (509)  452- 
8541. 

University  of  Washington  Campus, 
Suzzallo  Library,  Government 
Publications  Division,  SeatUe  WA 
98195;  (206)  543-1937 

Internet 

The  DEIS  is  also  available  on  the 
Internet  at:  http://www.pn.usbr.gov/ 

Hearing  Process  Information 

Requests  to  make  oral  comments  at 
the  public  hearings  may  be  made  at  each 
hearing.  Comments  will  be  recorded  by 
a  court  reporter.  Speakers  will  be  called 
in  the  order  of  their  requests.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  (5)  minutes.  Longer  comments 
should  be  smnmarized  at  the  public 
hearing  and  submitted  in  writing  either 
at  the  public  hearing  or  identified  as 
hearing  comments  and  mailed  to  be 
received  by  Mr.  Kaumheimer  no  later 
than  February  9,  2001  (the  end  of  the 
public  comment  period). 

Dated:  December  4.  2000. 
J.  William  McDonald, 
Regional  Director,  Pacific  Northwest  Region. 
[PR  Doc.  00-31407  Filed  12-8-00;  8:45  am] 
BILUNG  CODE  4310-MN-I> 


DEPARTMENT  OF  LABOR 

Office  of  tt>e  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  1,2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
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information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
ELS,  ETA.  PWBA,  and  OASAM  contact 
Karin  Kurz  {(202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Damn  King  ((202) 
693^129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM.    . 
ESA.  ETA.  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  3a  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Gamma  Radiation  Exposure 
Records. 

OMB  Number:  1219-0039. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 

Number  of  Respondents:  2. 

Number  of  Annual  Responses:  2. 

Estimated  Time  Per  Response:  1-hour. 

Total  Burden  Hours:  2. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systmes  or  purchasing 
services):  $0. 


Description:  Title  30  CFR  57.5047 
requires  that  gamma  radiation  surveys 
be  conducted  annually  in  all 
underground  mines  where  radioactive 
ores  are  mined.  The  Standard  also 
requires,  where  average  ganuna 
radiation  measurements  are  in  excess  of 
2.0  milliroentgens  per  hour  in  the 
working  place,  that  gamma  radiation 
dosimeters  be  provided  for  all  persons 
affected,  and  that  records  of  cumulative 
individual  gamma  radiation  exposure  be 
kept.  These  recordkeeping  requirements 
are  necessary  to  protect  miners  from 
adverse  health  affects  resulting  from 
occupational  exposure  to  gamma 
radiation. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  00-31454  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95J  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
following  information  collections:  (1) 
Certification  by  School  Official  (CM- 
981);  and  (2)  Records  to  be  Kept  by 
Employers  (Fair  Labor  Standards  Act). 
Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
February  9,  2001. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.,  Room  S-3201,  Washington, 


DC  20210,  telephone  (202)  693-0339 

(this  is  not  a  toll-free  number),  fax  (202) 

693-1451. 

SUPPLEMENTARY  INFORMATION: 

Certification  by  School  Official 
(CM-981) 

/.  Background 

In  order  to  be  a  dependent  who  is 
eligible  for  black  lung  benefits,  a  child 
aged  18  to  23  must  be  a  full-time 
student  as  described  in  the  Black  Lung 
Benefits  Act,  30  U.S.C.  902(g),  and  20 
CFR  725.209  or  20  CFR  410.370.  The 
form  is  partially  completed  by  the 
school  registrar  and  is  used  to  verify 
full-time  status  of  the  student. 

U.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  determine 
continued  eligibility  of  the  student. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

■   Title:  Certification  by  School  Official 
(CM-981). 

OMB  Numfcer;  1215-0061. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Govenmient. 

Frequency:  Annually. 

No.  of  Respondents:  1,000. 

No.  of  Responses:  1,000. 

Burden  per  Response:  10  minutes. 

Estimated  Total  Burden  Hours:  167. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 


Records  To  Be  Kept  by  Employers  (Fair 
Labor  Standards  Act) 

/.  Background 

The  Fair  Labor  Standards  Act  sets 
minimum  wage,  overtime  pay,  child 
labor  and  recordkeeping  standards  for 
employees  engaged  in  interstate 
commerce  or  in  the  production  of  good 
for  interstate  commerce  and  to 
employees  in  certain  enterprises.  The 
Fair  Labor  Standards  Act  requires  that 
all  employers  covered  by  the  Act  make, 
keep,  and  preserve  records  of  employees 
and  of  wages,  hours,  an  other  conditions 
and  practices  of  employment. 

//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  enforce  the  provisions 
of  the  Fair  Labor  Standards  Act. 

Review:  Extension. 

Agency:  Employment  Standards 
Adininistration. 

Title:  Records  to  be  Kept  by 
Employers  (Fair  Labor  Standards  Act). 

OMB  Number:  1215-0017. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households; 
Farms;  Not-for-profit  institutions; 
Federal  government;  State,  local  or 
Tribal  government. 

Total  Recordkeepers:  3.7  million. 

Frequency:  Weekly. 

Average  Time  per  Recordkeeper:  1 
hour. 

Estimated  Total  Burden  Hours: 
926,156. 

Total  Burden  Cost  (capital/startup): 
SO. 


Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  5,  2000. 
Margaret ).  Sherriil, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[PR  Doc.  00-31453  Filed  12-8-O0;  8:45  am) 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2000-9  CARP  DTRA1  &  2] 

Digital  Performance  Right  in  Sound 
Recordings  and  Ephemeral 
Recordings 

AGENCY:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notices  of  intent  to  participate; 

Announcement  of  precontroversy 

discovery  schedule. 

summary:  Due  to  the  ruling  by  the 
Copyright  Office  that  broadcasters  are 
not  exempt  from  copyright  liability 
when  they  retransmit  over  the  Internet 
copyrighted  works  contained  on  their 
AM  and  FM  radio  signals,  the  Library  of 
Congress  is  providing  an  additional  time 
period  for  filing  Notices  of  Intent  to 
Participate  in  the  above-captioned 
consolidated  proceedings.  In  addition, 
the  Library  is  announcing  the 
precontroversy  discovery  schedule  for 
these  consolidated  proceedings. 
DATES:  Notices  of  Intent  to  Participate 
are  due  no  later  than  January  10,  2001. 

ADDRESSES:  An  original  and  five  copies 
of  a  Notice  of  Intent  to  Participate 
should  be  delivered  to:  Office  of  the 
General  Coimsel,  Copyright  Office, 
James  Madison  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
SE,  Washington,  DC  20559-6000;  or 
mailed  to:  Copyright  Arbitration  Royalty 
Panel  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone  (202) 
707-8380.  Telefax  (202)  252-3423. 


SUPPLEMENTARY  INFORMATION:  In  today's 
Federal  Register  the  Copyright  Office 
announces  a  final  rule  in  Docket  No.  RM 
2000-3  concerning  the  definition  of  a 
"Service"  for  purposes  of  the  statutory 
license  governing  the  public 
performance  of  sound  recordings  by 
means  of  digital  audio  transmissions. 
The  Office  has  determined  that 
broadcasters  retransmitting  copyrighted 
programming  contained  on  their  AM 
and  FM  radio  signals  over  digital 
communications  networks,  such  as  the 
Internet,  are  not  exempt  from  copyright 
liability  under  section  114(d)(1)(A)  of 
the  Copyright  Act.  Because  such 
retransmissions  are  not  exempt,  a  public 
performance  of  a  copyrighted  work 
contained  on  a  radio  signal  occ\irs  each 
time  it  is  retransmitted  over  a  digital 
communications  network,  such  as  the 
Internet.  Consequently,  broadcasters 
must  license  the  copyrights  to  the 
programming  contained  on  such  radio 
signals. 

Licensing  may  be  accomplished  in 
one  of  two  ways,  depending  upon  the 
nature  of  the  retransmissions. 
Broadcasters  may  enter  into  private 
licensing  arrangements  with  the 
copyright  holders  of  the  programming 
they  wish  to  retransmit.  Or.  broadcasters 
may  be  eligible  for  the  statutory  licenses 
imder  sections  114(f)  and  112(e)  of  the 
Copyright  Act  to  retransmit  the  works. 
The  Library  of  Congress  is  currently 
conducting  Copyri^t  Arbitration 
Royalty  Panel  (CARP)  proceedings  to 
establish  royalty  rates  and  terms  for 
these  licenses. 

Because  today's  rulemaking 
proceeding  makes  clear  that 
broadcasters  are  not  exempt,  those 
broadcasters  who  intend  to  use  the 
section  114(f)  and  112(e)  licenses  may 
wish  to  participate  in  these  CARP 
proceedings.  The  time  periods  for  filing 
Notices  of  Intent  to  Participate  in  this 
proceeding,  however,  has  passed.  See  64 
FR  52107  (September  27,  1999)  (1998- 
2000  period)  and  65  FR  55302 
(September  13,  2000)  (2001-2002 
period).  The  Library  has  determined 
that,  given  the  uncertainty  surrounding 
today's  rulemaking  decision,  it  is 
appropriate  to  reopen  the  filing  period 
for  a  limited  time  to  allow  additional 
participants  in  these  proceedings. 

Notices  of  Intent  To  Participate 

Any  interested  party  that  has  not  filed 
a  Notice  of  Intent  to  Participate  in  the 
rate  proceeding  for  1998-2000  or  the 
rate  proceeding  for  2001-2002  may  do 
so  on  or  before  January  10,  2001.  The 
Notice  of  Intent  to  Participate  should 
clearly  specify  whether  it  applies  to  the 
1998-2000  proceeding,  the  2001-2002 
proceeding,  or  both.  Failure  to  submit  a 
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timely  filed  Notice  will  preclude  a  party 
from  participating  in  these  proceedings. 

Consolidation  of  Proceedings 

Concurrent  with  today's  Federal 
Register  publication,  the  Library  is 
issuing  an  Order  consolidating  the 
1998-2000  and  2001-2002  proceedings 
before  a  single  CARP.  The  consolidation 
order  may  be  foimd  on  the  Copyright 
Office's  website  at  http://www.loc.gov/ 
copyright/carp/ 1 14schedule.html. 
Parties  wishing  to  participate  in  the 
CARP  proceedings  should  familiarize 
themselves  with  the  contents  of  this 
Order. 

In  consolidating  these  two 
proceedings,  the  Office  has  assigned  a 
single  docket  number  applicable  to  both 
proceedings.  Parties  submitting 
documents  to  the  Copyright  Office 
should  take  account  of  the  new  docket 
number. 

Schedule  of  Proceedings 

The  consolidation  Order  described 
above  also  annoimces  the 
precontroversy  discovery  schedule  for 
the  CARP  proceedings.  For 
convenience,  the  schedule  is  repeated 
here. 


Action 

Date 

Negotiated  Protective 

Febnjary  1 ,  2001 . 

Order. 

niing  of  Written  Di- 

Febmary 5,  2001 . 

rect  Cases. 

Requests  for  Under- 

February 14,  2000. 

lying  Documents. 

Related  to  Written  Di- 

rect Cases. 

Responses  to  Re- 

February 21,  2001. 

quests  for  Under- 

lying Documents. 

Completion  of  Docu- 

February 26,  2001. 

ment  Production. 

Follow-up  Requests 

March  2,  2001. 

for  Underlying  Doc- 

uments. 

Responses  to  Follow- 

March  8,  2001. 

up  Requests. 

Motions  Related  to 

March  12.2001. 

Document  Produc- 

tion. 

Production  of  Docu-. 

March  16.2001. 

ments  in  Response 

to  Follow-up  Re- 

quests. 

All  Other  Motions,  Pe- 

March 21,  2001. 

titions  and  Objec- 

tions. 

Initiation  of  Art>itratlon 

May  21.2001. 

Dated:  December  6,  2000. 
David  O.  Carson, 
General  Counsel. 

[FR  Doc.  00-31459  Filed  12-8-00;  8:45  ami 
BILLING  CODE  1410-33-^ 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Meetings 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
December  14,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  Five  (5)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

2.  Request  for  an  Extension  of  a 
Waiver  under  Part  704  for  Corporate 
Credit  Unions. 

3.  Commimity  Development 
Revolving  Loan  Program  for  Credit 
Unions:  Notice  of  Applications  for 
Participation  and  Interest  Rate  for 
Loans. 

4.  Interim  Final  Rule:  Part  705, 
NCUA's  Rules  and  Regulations, 
Commimity  Development  Revolving 
Loan  I*rogram  For  Credit  Unions 
(CDRLP). 

5.  National  Credit  Union  Share 
Insurance  Fimd  (NCUSIF)  Operating 
Level  for  2001. 

RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 
December  14,  2000. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

2.  Administrative  Action  under  Part 
708  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

3.  Two  (2)  Personnel  Matters.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT, 

Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  00-31641  Filed  12-7-00;  2:39  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company,  et  al.  (Haddam  Neck  Plant); 
Notice  of  Closure  of  the  Public 
Comment  Period  for  the  Haddam  Neck 
Plant  License  Termination  Plan 

The  Nuclear  Regulatory  Commission 
(NRC)  is  in  receipt  of  and  has  made 
available  for  public  inspection  and 
comment  the  License  Termination  Plan 
(LTP)  for  the  Haddam  Neck  Plant  (HNP) 
located  in  Haddam,  Connecticut.  NRC's 
receipt  of  the  HNP  LTP  and  the  LTP's 
availability  for  public  inspection  and 
comment  was  noticed  in  the  Federal 
Register  on  August  23,  2000  (65  FR 
51345).  A  public  meeting  was 
conducted  by  NRC  staff  (65  FR  59215, 
dated  October  4,  2000),  to  discuss  the 
HNP  LTP  on  October  17.  2000,  at  the 
Haddam-Killingworth  High  School, 
Higganum,  Connecticut.  The  purpose  of 
this  notice  is  to  annoiince  that  the 
public  comment  period  for  the  HNP  LTP 
will  close  on  December  29,  2000. 

Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO,  or  the  licensee) 
announced  permanent  cessation  of 
power  operations  of  HNP  on  December 
5,  1996.  In  accordance  with  NRC 
regidations,  CYAPCO  submitted  a  Post- 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  for  HNP  to  the  NRC  on 
August  22,  1997.  The  facility  is 
undergoing  active  decontamination  and 
dismantlement. 

In  accordance  with  10  CFR 
50.82(a)(9),  all  power  reactor  licensees 
must  submit  an  application  for 
termination  of  their  license.  The 
application  for  license  termination  must 
be  accompanied  or  preceded  by  an  LTP 
to  be  submitted  for  NRC  approval.  If 
found  acceptable  by  the  NRC  staff,  the 
LTP  is  approved  by  license  amendment, 
subject  to  such  conditions  and 
limitations  as  the  NRC  staff  deems 
appropriate  and  necessary.  CYAPCO 
submitted  the  proposed  LTP  for  HNP  by 
application  dated  July  7,  2000.  In 
accordance  with  10  CFR  20.1405  and  10 
CFR  50.82(a)(9)(iii),  the  NRC  provided 
notice  to  individuals  in  the  vicinity  of 
the  site  that  the  NRC  was  in  receipt  of 
the  HNP  LTP  and  would  accept 
comments  from  affected  parties  (65  FR 
51345,  dated  August  23,  2000). 

The  NRC  staff  has  begun  the  technical 
review  of  the  HNP  LTP.  While  NRC  will 
accept  public  comments  at  any  time, 
comments  are  most  helpful  and  the  staff 
is  best  able  to  consider  them  during  the 
LTP  review,  if  they  are  received  early  in 
the  review  process.  Therefore,  NRC  has 
decided  to  close  the  formal  public 


comment  period  on  December  29,  2000. 
The  HNP  LTP  (ADAMS  Accession 
Number  ML003735143)  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  is  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Public 
Electronic  Reading  Room).  The  LTP  may 
also  be  viewed  at  the  CYAPCO  Web  site 
at  http://www.connyankee.com. 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Louis  L.  Wheeler  by  mail.  Mail  Stop  O- 
7-C2,  Project  Directorate  IV  & 
Decommissioning,  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001;  telephone  301^15-- 
1444;  or  e-mail  dxw@nrc.gov. 

For  the  Nuclear  Regulatory  Commission, 
bated  at  Rockville,  Maryland,  this  5th  day 
of  December  2000. 

Richard  F.  Dudley, 

Acting  Chief,  Decommissioning  Section, 
Project  Directorate  IV  and  Decommissioning 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  00-31396  Filed  12-11-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Appendix  F  to  Rule  15c3-l,  SEC  File  No. 
270-440,  OMB  Control  No.  3235-0496 
Rule  17  Ad-16.  SEC  File  No.  270-363, 
OMB  Control  No.  3235-0413. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Appendix  F  to  Rule  15c3-l  requires 
a  broker-dealer  choosing  to  register  as 
an  OTC  derivative  dealer  to  develop  and 
maintain  an  internal  risk  management 
system  based  on  Value-at-Risk  ("VAR") 
models  Appendix  F  also  requires  the 
OTC  derivatives  to  notify  Commission 


staff  of  the  system  and  of  certain  other 
periodic  information  including  when 
the  VA  model  deviates  from  the  actual 
performance  of  the  OTC  derivatives 
dealers'  portfolio.  It  is  anticipated  that 
approximately  six  (6)  broker-dealers 
'vill  spend  1,000  hours  per  year 
complying  with  Appendix  F.  The  total 
burden  is  estimated  to  be  approximately 
6,000  hours.  Each  broker-dealer  will 
spend  approximately  $76,500  per 
response  for  a  total  annual  expense  for 
all  broker-dealers  of  $459,000. 

Rule  176 AD-16  requires  a  registered 
transfer  agent  to  provide  written  notice 
to  a  qualified  registered  securities 
depository  when  assuming  or 
terminating  transfer  agent  services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address.  These  recordkeeping 
requirements  address  the  problem  of 
certificate  transfer  delays  caused  by 
transfer  requests  that  are  directed  to  the 
wrong  transfer  agent  or  the  wrong 
address. 

Given  that  there  are  approximately 
450  respondents  who  submit  Rule 
17 Ad-16  notices,  the  staff  estimates  that 
the  average  number  of  hours  necessary 
for  each  transfer  agent  to  comply  with 
Rule  17Ad-16  is  approximately  15 
minutes  per  notice  or  3.5  hours  per  year, 
totaling  1.575  hoiu^  industry-wide.  The 
average  cost  per  hour  is  approximately 
$30  per  hours,  with  the  industry-wide 
cost  estimated  at  approximately 
$47,250.  However,  the  information 
required  by  Rule  17 Ad-16  generally 
afready  is  maintained  by  registered 
transfer  agents.  The  amoimt  of  time 
devoted  to  compliance  with  Rule  1 7AD- 
16  varies  according  to  differences  in 
business  activity. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(6)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., . 
Washington,  DC  20549. 


Dated:  November  17.  2000. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31444  Filed  12-6-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27289] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

December  4,  2000. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  27,  2000,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  27,  2000,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Wheeling  P^wer  Company  (70-9799) 

Wheeling  Power  Company 
("Wheeling"),  51  16th  Street.  Wheeling, 
West  Virginia  26003,  a  public  utility 
subsidiary  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  with  this 
Commission  a  declaration  under 
sections  6(a)  and  7  of  the  Act  and  rule 
54  under  the  Act. 

Wheeling  proposes  to  issue  from  time 
to  time  through  June  30,  2005  up  to  $20 
million  at  any  one  time  outstanding, 
unsecured  promissory  notes  ("Notes") 
to  one  or  more  conunercial  banks, 
financial  institutions  or  other 
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institutional  investors  or  lenders  under 
one  or  more  term-loan  agreements.  The 
Notes  will  mature  in  not  less  than  nine 
months  nor  more  than  ten  years  and 
will  have  a  fixed  or  fluctuating  rate  of 
interest,  or  a  combination  of  both.  The 
actual  rate  of  interest  of  each  Note  shall 
be  subject  to  negotiation  between 
Wheeling  and  the  lender,  but  any  fixed 
rate  of  interest  will  not  exceed  500  basis 
points  over  the  yield,  at  issuance,  of 
U.S.  Treasury  obligations  with 
comparable  maturity  dates,  and  a 
fluctuating  rate  will  not  exceed  500 
basis  points  over  the  prime  rate  as 
announced  from  time  to  time  by  a  major 
bank.  If  a  bank  or  financial  institution 
arranges  financing  with  a  third  party, 
the  institution  may  charge  a  placement 
fee  not  in  excess  of  1  %  of  the  principal 
amount  of  the  borrowing.  Wheeling  will 
use  the  proceeds  from  the  sale  of  the 
Notes  to  repay  its  long-  and  short-term 
debt. 

Wheeling  also  seeks  authorization  to 
enter  into  hedging  transactions, 
including  anticipatory  hedges,  with 
respect  to  its  indebtedness  in  order  to 
manage  and  minimize  interest  rate  costs 
and  to  lock-in  current  interest  rates. 

Wheeling  requests  authority  to  enter 
into,  perform,  purchase  and  sell 
financial  instnuments  intended  to 
manage  the  volatility  of  interest  rates, 
including  but  not  limited  to  interest  rate 
swaps,  caps,  floors,  collars  and  forward 
agreements  or  any  other  similar 
agreements.  Wheeling  would  employ 
interest  rate  derivatives  as  a  means  of 
prudently  managing  the  risk  associated 
with  any  of  its  outstanding  debt  issued 
under  the  authority  requested  in  this 
application  or  an  applicable  exemption 
by,  in  effect,  synthetically  (1)  converting 
variable  rate  debt  to  fixed  rate  debt;  (2) 
converting  fixed  rate  debt  to  variable 
rate  debt;  and  (3)  limiting  the  impact  of 
changes  in  interest  rates  resulting  from 
variable  rate  debt.  In  no  case  would  the 
notional  principal  amount  of  any 
interest  rate  swap  exceed  that  of  the 
underlying  debt  instrument  and  related 
interest  rate  exposure.  The  transactions 
would  be  for  fixed  periods.  Interest  rate 
hedges  would  only  be  entered  into  with 
counterparties  ("Approved 
Counterparties")  whose  senior  debt 
ratings,  as  published  by  a  national 
recognized  rating  agency  are  greater 
than  or  equd  to  "BBB",  or  an  equivalent 
rating. 

In  addition.  Wheeling  requests 
authorization  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings 
("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
Anticipatory  Hedges  would  only  be 
entered  into  with  Approved 


Counterparties,  and  would  be  utilized  to 
fix  and/or  limit  the  interest  rate  risk 
associated  with  any  new  issuance 
through  (1)  a  forward  sale  of  exchange- 
traded  Hedge  Instruments  (each  a 
"Forward  Sale");  (2)  the  purchase  of  put 
options  on  Hedge  Instruments  (a  "Put 
Options  Purchase");  (3)  a  Put  Options 
Purchase  in  combination  with  the  sale 
of  call  options  on  Hedge  Instruments  (a 
"Zero  Cost  Collar");  (4)  transactions 
involving  the  purchase  or  sale, 
including  short  sales,  of  Hedge 
Instruments;  or  (5)  some  combination  of 
a  Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  and/or  other  derivative 
or  cash  transactions,  including,  but  not 
limited  to  structured  notes,  caps  and 
collars,  appropriate  for  the  Anticipatory 
Hedges.  Anticipatory  Hedges  may  be 
executed  on-exchange  ("On-Exchange 
Trades")  with  brokers  through  the 
opening  of  futures  and/or  options 
positions  traded  on  the  Chicago  Board 
of  Trade,  the  opening  of  over-the- 
counter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades. 
Wheeling  will  determine  the  optimal 
structiu-e  of  each  Anticipating  Hedge 
transaction  at  the  time  of  execution. 
Wheeling  may  decide  to  lock  in  interest 
rates  and/or  limit  its  exposure  to 
interest  rate  increases.  Wheeling  states 
that  it  will  comply  with  standeu-ds 
relating  to  accounting  for  derivative 
transactions  as  are  adopted  and 
implemented  by  the  Financial 
Accounting  Standards  Board  ("FASB"). 
In  addition,  these  financial  instruments 
will  qualify  for  hedge  accoimting 
treatment  under  FASB  rules. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-31379  Filed  12-8-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24784;  File  No.  812-12090] 

American  United  Life  Insurance 
Company,  et  ai. 

December  4,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  certain 
substitutions  of  securities. 


Applicants:  American  United  Life 
Insurance  Company  ("AUL")  and  AUL 
American  Unit  Trust  ("AUL  Account") 
(collectively  referred  to  herein  as  the 
"Applicants"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  a  registered 
unit  investment  trust  to  substitute 
shares  of  the  State  Street  Equity  500 
Index  Fund  ("State  Street  500  Fund"),  a 
series  of  State  Street  Institutional 
Investment  Trust  ("State  Street  Trust"), 
for  shares  of  the  Index  500  Portfolio 
("Fidelity  500  Portfolio"),  a  series  of 
Variable  Insurance  Products  Fund  II 
("VIP  11")  currently  held  by  that  unit 
investment  trust. 

Filing  Date:  The  application  was  filed 
on  May  5,  2000,  and  amended  and 
restated  on  November  30j  2000. 

Hearing  Or  Notification  Of  Hearing: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  December 
26,  2000,  and  should  be  accompanied 
by  proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  natvue  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants:  c/o  Richard  A.  WaCker, 
Esq.,  American  Untied  Life  Insurance 
Company,  One  American  Square, 
Indianapolis,  Indiana  46282.  Copies  to: 
Ruth  S.  Epstein,  Esq.,  Dechert,  1775  Eye 
Street,  NW.,  Washington,  DC  20006- 
2401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  MacLeod,  Branch  Chief,  at  (202) 
942-0684,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102,  (tel.  (202) 
942-8090). 

Applicant's  Representations 

1 .  AUL  is  an  Indiana  mutual  life 
insurance  company.  AUL  is  the 
depositor  and  sponsor  of  the  AUL 


Account,  a  separate  investment  accoimt 
established  under  Indiana  law. 

2.  The  AUL  Account  is  registered 
with  the  Commission  under  the  1940 
Act  as  a  imit  investment  trust.  The 
assets  of  the  AUL  Accoimt  support 
certain  group  annuity  contracts 
(collectively,  the  "Contracts").  Certain 
Contracts  may  allow  ongoing 
contributions  that  can  vary  in  amount 
and  frequency,  while  other  Contracts 
may  allow  only  a  single  contribution  to 
be  made.  All  of  the  Contracts  provide 
for  the  accumulation  of  values  on  a 
variable  basis,  a  fixed  basis,  or  both.  The 
Contracts  also  provide  several  options 
for  fixed  annuity  payments  to  begin  on 

a  future  date. 

3.  The  AUL  Accoimt  is  currently 
divided  into  thirty-five  (35)  sub- 
accounts referred  to  as  Investment 
Accounts.  Each  Investment  Account 
invests  exclusively  in  shares  of  AUL 
American  Series  Fund,  Inc.,  Alger 
American  Fund,  American  Century 
Mutual  Funds,  Inc.,  American  Century 
Quantitative  Equity  Funds,  American 
Century  Variable  Portfolios,  Inc., 
American  Century  World  Mutual  Funds, 
Inc.,  Calvert  Variable  Series,  Variable 
Insurance  Products  Fund,  VIP  II, 
Invesco  Dynamics  Fund,  Inc.,  Janus 
Aspen  Series,  PBHG  Insurance  Series 
Fund,  Inc.,  SAFECO  Resource  Series 
Trust,  State  Street  Trust,  T.  Rowe  Price 
Equity  Series,  Inc.,  and  Vanguard 
Explorer  Fund,  Inc.  (collectively, 
"Funds")  or  in  shares  of  specific  series 
of  a  Fund.  Contributions  may  be 
allocated  to  one  or  more  Investment 


Accounts  available  under  a  Contract. 
Not  all  of  the  Investment  Accounts  may 
be  available  under  a  particular  Contract 
and  some  of  the  Investment  Accounts 
are  not  available  for  certain  types  of 
Contracts. 

4.  VIP  II  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  as  an  open-end  management 
investment  company  under  the  1940 
Act.  VIP  II  is  a  series  investment 
company,  as  defined  by  Rule  18f-2 
under  the  1940  Act,  and  currently  offers 
shares  of  fourteen  separate  series.  Only 
the  Fidelity  500  Portfolio  would  be 
involved  in  the  proposed  substitution. 

5.  State  Street  Trust  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  as  an  open-end  management 
investment  company  under  the  1940 
Act.  As  of  the  date  of  this  application, 
it  has  not  commenced  operations.  State 
Street  Trust  is  a  series  investment 
company,  as  defined  by  Rule  18f-2 
under  the  1940  Act,  and  currently 
intends  to  offer  five  separate  series  of 
shares  (each,  a  "Feeder").  Each  Feeder 
currently  intends  to  invest  all  of  its 
assets  in  a  corresponding  series  of  State 
Street  Master  Funds  (each,  a  "Master") 
that  has  the  same  investment  objective 
as,  and  investment  policies  that  are 
substantially  similar  to  those  of,  the 
corresponding  Feeder.  As  long  as  a 
Feeder  remains  completely  invested  in 
a  Master  (or  any  other  investment 
company).  State  Street  Bank  and  Trust 
Company  ("State  Street"),  acting 
through  its  division.  State  Street  Global 
Advisors  (the  "Adviser")  is  not  entitled 


to  receive  any  investment  advisory  fee 
with  respect  to  the  Feeder.  A  Feeder 
may  withdraw  its  investment  from  the 
related  Master  at  any  time  if  State  Street 
Trust's  Board  of  Trustees  determines 
that  it  is  in  the  best  interests  of  the 
Feeder  and  its  shareholders  to  do  so. 
State  Street  Trust  has  retained  the 
Adviser  as  investment  adviser  to 
manage  a  Feeder's  assets  in  the  event 
that  the  Feeder  withdraws  its 
investment  from  its  corresponding 
Master.  Only  the  State  Street  500  Fund 
would  be  involved  in  connection  with 
the  substitution  transactions  described 
below. 

6.  Each  of  the  Contracts  expressly 
reserves  to  the  Applicants  the  right, 
subject  to  compliance  with  applicable 
law,  to  change  or  add  investment 
companies.  'The  prospectuses  describing 
the  Contracts  contain  appropriate 
disclosure  of  this  right. 

7.  The  AUL  Account  imposes  no 
limitations  on  the  number  of  transfers 
between  investment  accounts  available 
under  a  contract  or  the  fixed  account 
and  no  charges  on  transfers.  AUL 
reserves  the  right,  however,  at  a  future 
date,  to  assess  transfer  charges  and  to 
limit  the  number  and  frequency  of 
transfers. 

8.  Applicants  propose  to  substitute 
Class  A  shares  issued  by  the  State  Street 
5O0  Fund  for  the  Initial  Class  shares 
issued  by  the  Fidelity  500  Portfolio  (the 
"Substitution"). 

9.  The  chart  below  shows  the 
investment  objectives  of  the  State  Street 
500  Fund  and  the  Fidelity  500  Portfolio. 


Removed  portfolio 


Fidelity  500  Portfolio 


Investment  objective 


Seeks  investment  results  tfiat  correspond  to 
the  total  return  of  common  stocks  publicly 
traded  In  the  United  States,  as  represented 
by  the  Standard  &  Poor's  500  Composite 
Stock  Price  Index  ('S&P  500"). 


Substituted  portfolio 


State  Street  500  Fund 


Investment  objective 


Seeks  to  provkJe  an  investment  retum  match- 
ing, as  closely  as  possible  tiefore  ex- 
penses, the  petiormar)ce  of  the  S&P  500. 


10.  The  chart  below  shows:  (1)  the  management  fees,  operating  expenses  and  total  expenses  for  Initial  Class  shares 
of  the  Fidelity  500  Portfofio  for  the  year  ending  December  31,  1999;  and  (b)  the  estimated  management  fees,  12b- 
1  fees,  operating  expenses  and  total  expenses  of  Class  A  sliares  of  the  State  Street  500  Fund  following  the  proposed 
substitutions.  The  fees  and  expenses  in  the  chart  are  presented  as  a  percentage  of  average  daily  net  assets. 


Management  Fee 

Distribution  and  Service  (12b-1)  Fee 

Other  Expenses  

Total  Annual  Operating  Expenses: 

(Before  Expense  waivers  and  reimbursements)  

Minus  expense  waivers  or  reimbursements  

Total  Annual  Operating  Expenses: 

>  * 


Replaced 
fund — fidelity 
500  (percent) 


0.24 
0.00 
0.10 

0.34 
0.06 


Sustituted 
fund — state 
street  500  ^ 

(percent) 


0.045 
0.150 
0.050 

0.25 

0.000 
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• 

Replaced 
fund — fidelity 
500  (percent) 

Sustituted 
fund — state 
street  500  ^ 

(percent) 

(After  expense  waivers  and  reimbursements) 

2  0.28 

0.245 

^  The  feeder  fund  imposes  a  Rule  1 2t)-1  fee  of  1 5  basis  points  and  estimates  other  expenses  of  5  basis  points.  The  master  imposes  an  an- 
nual unitary  management  fee  of  4.5  basic  points,  which  compensates  State  Street  for  its  services  as  adviser,  custodian  and  transfer  agent,  and 
for  assuming  ordinary  operating  expenses,  including  ordinary  legal  and  audit  expenses.  By  investing  in  the  master  fund,  the  feeder  pays  a  pro 
rata  share  of  the  master  fund  expenses,  based  on  the  net  asset  value  of  its  investment  in  the  master.  In  other  words,  the  State  Street  500  Fund 
will  pay  the  fee  with  respect  to  its  pro  rata  share  of  the  total  assets  invested  in  the  State  Street  500  (faster. 

2  Effective  Apnl  18,  1998,  FMR  has  voluntarily  agreed  to  reimburse  Initial  Class  Shares  of  the  Fidelity  500  Portfolio  to  the  extent  that  total  oper- 
ating expenses  (excluding  interest,  taxes,  securities  lending  costs,  brokerage  commissions  and  extraordinary  expenses),  as  a  percentage  of  av- 
erage net  assets,  exceed  0.28%.  This  arrangement  can  be  discontinued  by  FMR  at  any  time. 


11.  Applicants  provided,  or  will 
provide,  a  notice  of  the  Substitution  (the 
"First  Notice")  to  Contract  Owners  and 
Participants,  which  describes  the 
proposed  substitution  and  discloses  that 
AUL  will  not  exercise  any  rights 
reserved  under  the  contract  to  impose 
additional  restrictions  on  transfers  until 
at  least  thirty  (30)  days  after  the  date  of 
the  substitution. 

12.  Upon  effectiveness  of  the 
registration  statement  of  State  Street 
Trust,  and  approval  of  this  application 
by  the  Commission,  the  Applicants  will 
send  Contract  Owners  further  detailed 
notice  concerning  the  proposed 
substitutions  (the  "Second  Notice"). 
The  Second  Notice  wiU  inform  Contract 
Owners  and  Participants  that  the 
substitutions  will  be  carried  out, 
identify  the  anticipated  date  of  the 
substitutions  and  inform  Contract 
Owners  and  Participants  that  AUL  will 
not  exercise  any  rights  reserved  under 
the  Contract  to  impose  additional 
restrictions  on  transfers  until  at  least 
thirty  (30)  days  after  the  date  of  the 
substitution.  Together  with  this 
disclosure,  all  such  existing  Contract 
Owners  and  Participants  also  will  be 
sent  to  prospectus  for  the  State  Street 
500  Fund.  New  purchasers  of  Contracts 
also  will  be  provided  with  the  Contract 
prospectuses,  the  Second  Notice,  and  a 
prospectus  for  the  State  Street  500 
Fund. 

13.  Applicants  will  mail  a 
confirmation  of  the  substitutions  to 
affected  Contract  Owners  within  five 
days  after  the  substitutions  are  affected. 
The  Confirmation  will  disclose  (a)  that 
the  substitution  was  carried  out  and  (b) 
that  AUL  will  not  exercise  any  rights 
reserved  under  the  contract  to  impose 
additional  restrictions  on  transfers  until 
at  least  thirty  (30)  days  after  the  date  of 
the  substitution. 

14.  Applicants  make  the  following 
representations  regarding  the  significant 
terms  of  the  Substitution: 

a.  The  State  Street  500  Fund  has 
investment  objectives,  investment 
strategies,  and  anticipated  risks  that  are 
substantially  similar  in  .all  material 


respects  to  those  of  the  Fidelity  500 
Portfolio. 

b.  At  the  time  of  the  substitution,  the 
aggregate  fees  and  expenses  of  the  State 
Street  500  Fund  will  be  lower  than 
those  of  the  Fidelity  500  Portfolio. 
Applicants  agree  that  AUL  will  not 
increase  total  separate  accoimt  charges 
(net  of  any  waivers  or  reimbursements) 
of  the  Investment  Account  that  invests 
in  the  State  Street  Fimd  for  those 
Contract  Owners  who  were  Contract 
Owoiers  on  the  Substitution  Date  for  a 
period  of  two  years  from  the 
Substitution  Date.  Applicants  further 
agree  that  if  the  total  operating  expenses 
for  the  State  Street  500  Fund  (taking 
into  account  expense  waivers  and 
reimbursements)  ("State  Street 
Expenses")  for  any  fiscal  quarter  during 
the  two-year  period  following  the 
Substitution  Date  exceed  on  an 
annualized  basis  0.28%  of  average  daily 
net  assets  (the  expense  ratio  for  the 
Fidelity  500  Portfolio  for  the  fiscal  year 
ended  December  31,  1999),  AUL  will 
make  adjustments  to  the  separate 
account  charges  of  the  Investment 
Account  that  invests  in  the  State  Street 
Fund  for  those  Contract  Owners  who 
were  Contract  Owners  on  the 
Substitution  Date,  such  that  the  State 
Street  Expenses  together  with  separate 
account  expenses  paid  during  that 
period  will  not  exceed,  on  an 
annualized  basis,  0.28%  of  average  daily 
net  assets  plus  the  separate  account 
expenses  for  the  corresponding 
Investment  Account  during  the  fiscal 
year  ending  December  31,  1999. 

c.  Contract  Owners  and  Participants 
may  transfer  assets  from  one  Investment 
Accoimt  to  another  Investment  Account 
available  under  their  Contract  without 
the  imposition  of  any  fee,  charge  or 
other  penalty  that  might  otherwise  be 
imposed  from  the  date  of  the  First 
Notice  through  a  date  at  least  thirty  days 
following  the  Substitution  Date. 

d.  The  substitutions,  in  all  cases,  will 
be  affected  at  the  net  asset  value  of  the 
respective  shares  of  the  Fidelity  500 
Portfolio  and  the  State  Street  500  Fund 
in  conformity  with  Section  22(c)  of  the 


1940  Act  and  Rule  22c-l  thereunder, 
without  the  imposition  of  any  transfer 
or  similar  charge  by  the  Applicants,  and 
with  no  change  in  the  amount  of  any 
Contract  Owner's  Contract  value  or  in 
the  dollar  value  any  Contract  Owner's  or 
Participant's  investment  in  such 
Contract. 

e.  Contract  Owners  and  Participants 
will  not  incur  any  fees  or  charges  as  a 
result  of  the  proposed  substitutions,  nor 
will  their  rights  or  AUL's  obligations 
under  the  Contracts  be  altered  in  any 
way.  AUL  will  bear  all  expenses 
incurred  in  coimection  with  the 
proposed  substitutions  and  related 
filings  and  notices,  including  legal, 
accounting  and  other  fees  and  expenses. 
The  proposed  substitutions  will  not 
cause  the  Contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  Owners  or  Participants  to  be 
greater  after  the  proposed  substitutions 
than  before  the  proposed  substitutions. 

f.  Redemptions  in-kind  and 
contributions  in-kind  will  be  done  in  a 
maimer  consistent  with  the  investment 
objectives,  policies  and  diversification 
requirements  of  the  Fidelity  500 
Portfolio  and  State  Street  500  Fund. 
Consistent  with  Rule  17a-7(d)  under  the 
1940  Act,  no  brokerage  commissions, 
fees  (except  customary  transfer  fees)  or 
other  remuneration  will  be  paid  in 
connection  with  the  in-kind 
transactions. 

g.  The  substitutions  will  not  be 
counted  as  new  investment  selections  in 
determining  the  limit,  if  any,  on  the 
total  number  of  Funds  that  Contract 
Owners  or  Participants  can  select  during 
the  life  of  a  Contract. 

h.  The  substitutions  will  not  alter  in 
any  way  the  tax  benefits,  life  insurance 
and  other  Contracts  benefits,  or  any 
Contract  obligations  of  the  Applicants, 
under  the  Contracts. 

i.  Contract  Owners  and  Participants 
may  withdraw  amounts  under  the 
Contracts  or  terminate  their  interest  in 
a  Contract,  under  the  conditions  that 
currently  exist,  including  payment  of 
any  applicable  withdrawal  or  surrender 
charge. 


j.  Contract  Owners  and  Participants 
affected  by  the  substitutions  will  be  sent 
written  confirmation  of  the  substitutions 
that  identify  each  substitution  made  on 
behalf  of  that  Contract  Owner  or 
Participant  within  five  days  following 
the  Substitution  Date. 

Applicants'  Legal  Analysis  And 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Conmiission  shall  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Section  26(b)  protects 
the  expectation  of  investors  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  and  is  intended  to 
insure  that  unnecessary  or  burdensome 
sales  loads,  additional  reinvestment 
costs  or  other  charges  will  not  be 
incurred  due  to  imapproved 
substitutions  of  securities. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  Substitution. 
Applicants  assert  that  the  purposes, 
terms,  and  conditions  of  the 
Substitution  are  consistent  with  the 
protections  for  which  Section  26(b)  was 
designed.  The  Applicants  assert  the 
Substitution  will  benefit  Contract 
Owners  because  the  State  Street  500 
Fund  will  enjoy  lower  expenses  than 
the  Fidelity  500  Portfolio.  Given  the 
similarities  in  investment  strategies 
between  the  Fidelity  500  Portfolio  and 
the  State  Street  500  Fund,  Apphcants 
assert  that  the  lower  expense  ratio  of  the 
State  Street  500  Fund  is  likely  to  result 
in  higher  investment  returns  than  those 
obtained  by  the  Fidelity  500  Portfolio. 

3.  Contract  Owners  and  Participants 
who  do  not  want  their  assets  allocated 
to  the  State  Street  500  Fimd  will  be  able 
to  transfer  assets  to  any  one  of  the  other 
Investment  Accoxmts  available  under 
their  Contract  without  any  transfer 
charge. 

4.  Applicants  represent  that  the 
Substitution  and  related  redemptions  in 
kind  and  purchases  will  not  result  in 
any  change  in  the  amount  of  any 
Contract  Owner's  or  participant's 
Contract  value  or  in  the  dollar  value  of 
his  or  her  investment  in  such  Contract, 
or  the  life  benefits,  tax  benefits  or  any 
contractual  obligation  of  the  Applicants 
under  the  Policies.  Contract  Owners 
will  not  incur  any  fees,  expenses  or 


charges  as  a  result  of  the  proposed 
transactions.  Furthermore,  the  proposed 
transactions  will  not  result  in  any 
change  to  the  Contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  Owners. 

5.  The  Applicants  will  not  complete 
the  Substitution  as  described  in  the 
application  imless  all  of  the  following 
conditions  are  met: 

a.  The  Commission  will  have  issued 
an  order  approving  the  Substitution 
imder  Section  26(b)  of  the  1940  Act. 

b.  The  registration  statement  for  State 
Street  Trust  shall  have  become  effective. 

c.  Each  Contract  Owner  and 
Participant  will  have  been  mailed  the 
First  Notice,  the  Second  Notice  and 
effective  prospectuses  for  the  Contracts 
and  the  State  Street  500  Fund. 

d.  The  Applicants  will  have  satisfied 
themselves,  based  on  advice  of  counsel 
familiar  with  insurance  laws,  that  the 
Contracts  allow  the  substitution  of 
portfolios  as  described  in  this 
application,  and  the  transactions  can  be 
consimimated  as  described  herein  under 
applicable  insurance  laws  and  under  the 
Contracts. 

e.  The  Applicants  will  have  complied 
with  any  regulatory  requirements  they 
believe  are  necessary  to  complete  the 
transactions  in  each  jurisdiction  where 
the  Contracts  have  been  qualified  for 
sale. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  should  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-31381  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24785;  File  No.  812-11332] 

AIG  Life  Insurance  Company,  et  al. 

December  5,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  appUcation  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940,  as 
amended  ("1940  Act")  approving 
certain  substitution  of  securities,  and 
pursuant  to  Section  17(b)  of  the  1940 
Act  exempting  related  transactions  from 
Section  1 7(a)  of  the  1 940  Act. 


APPLICANTS:  AIG  Life  hisurance 
Company  ("AIG"),  AIG  Life  Insurance 
Company  Varible  Account  I  ("Variable 
Account  I"),  American  International 
Life  Insiirance  Company  of  New  York 
("American"),  American  International 
Assurance  Company  of  New  York 
Variable  Account  A  ("Variable  Account 
A"),  ReliaStar  Life  Life  Insiu^nce 
Company  of  New  York  ("ReliaStar,"  and 
together  with  AIG  and  American,  the 
"Variable  Insurers"  or  the  "Insurance 
Company  Applicants"),  ReliaStar  Life 
Insurance  Company  of  New  York 
Variable  Annuity  Fund  P  ("Variable 
Annuity  FimdP"),  ReliaStar  Life 
Insurance  Company  of  New  York 
Variable  Annuity  Fund  Q  ("Variable 
Annuity  Fund  Q,"  and  together  with 
Variable  Annuity  Fxmd  P,  the  "ReliaStar 
Separate  Accounts")  (collectively,  with 
Variable  Account  I  and  Variable 
Account  A,  the  "Separate  Accounts") 
and  Alhance  Variable  Products  Series 
Fund,  Inc.  ("AVP"). 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  permitting  (1)  the 
substitution  of  shares  of  AVP's  Total 
Return  Portfoho  ("Total  Return 
Portfolio")  for  shares  of  AVP's 
Conservative  Investors  Portfolio 
("Conservative  Investors  Portfolio")  and 
AVP's  Growth  Investors  Portfoho 
("Growth  Investors  Portfoho",  and  (2) 
the  substitution  of  shares  of  AVP's 
Money  Market  Portfolio  ("Money 
Market  Portfoho")  and  shares  of  the 
Oppenheimer  Money  Market  Fimd  VA 
("Money  Fund")  for  shares  of  AVP's 
Short-Term  Multi  Market  Portfoho 
("Multi  Market  Portfoho"),  (The 
Conservative  Investors  Portfolio,  Growth 
Investors  Portfolio  and  Multi-Market 
Portfoho  are  referred  to  herein  as  the 
"Replaced  Portfolios."  The  Total  Return 
Portfolio,  Money  Market  Portfolio  and 
Money  Fund  are  referred  to  herein  as 
the  "Substitute  Portfolios."  The 
Replaced  Portfolios  and  the  Substitute 
Portfolios  are  referred  to,  collectively,  as 
the  "Affected  Portfofios.")  AIG,  Variable 
Account  I,  American,  Variable  Accoimt 
A  and  AVP  also  seek  relief  fi-om  Section 
17(a)  for  purposes  of  effecting  certain  of 
the  substitutions  partially  in-kind. 
RUNG  DATE:  The  apphcation  was  filed 
on  May  1,  2000,  and  amended  and 
restated  on  October  19,  2000. 
Applicants  represent  that  they  will  file 
an  amended  and  restated  appUcation 
during  the  notice  period  to  conform  to 
the  representations  set  forth  herein. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
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with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  26,  2000,  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  vmter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Joseph  B.  Kittredge,  Jr., 
Ropes  &  Gray,  One  International  Place, 
Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Loma  J.  MacLeod,  Branch  Chief,  Office 
of  Insiu-ance  Products,  Division  of 
Investment  Management  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street,  NW.. 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  AIG  is  a  stock  life  insurance 
company  initially  organized  under  the 
laws  of  Pennsylvania  and  reorganized 
under  the  laws  of  Delaware.  AIG  is  a 
subsidiary  of  American  International 
Group,  Inc.,  which  serves  as  the  holding 
company  for  a  number  of  companies 
engaged  in  the  international  insurance 
business  in  approximately  130  countries 
and  jiu-isdictions  around  the  world. 

2.  AIG's  Variable  Account  I  is  a 
separate  accoimt  of  AIG  that  serves  as  a 
funding  vehicle  for  a  flexible  premium, 
deferred  annuity  contract  with  a  fixed 
investment  option.  Variable  Accoimt  I  is 
registered  with  the  Commission  as  a 
unit  investment  trust  under  the  1940 
Act.  Variable  Account  I  is  divided  into 
subaccounts  or  divisions  ("Divisions"), 
each  of  which  invests  in  shares  of  a 
different  portfolio  of  AVP. 

3.  American  is  a  stock  life  insiuance 
company  organized  under  the  laws  of 
New  York.  American  is  also  a  subsidiary 
of  American  International  Group,  Inc. 

4.  American's  Variable  Accoimt  A  is 
a  separate  account  that  serves  as  a 
funding  vehicle  for  a  flexible  premium, 
deferred  annuity  contract  with  a  fixed 
investment  option.  Variable  Account  A 
is  registered  with  the  Commission  as  a 
imit  investment  trust  under  the  1940 
Act.  Variable  Account  A  is  divided  into 
Divisions,  each  of  which  invests  in 


shares  of  a  different  portfolio  of  a 
mutual  fund,  including  various  series  of 
AVP. 

5.  ReliaStar  is  a  stock  life  insurance 
company  incorporated  pursuant  to  the 
laws  of  New  York  in  1917  under  the 
name  "The  Morris  Plan  Insurance 
Society."  It  adopted  the  names  "Bankers 
Security  Life  Insurance  Society"  in 
1946,  "RehaStar  Bankers  Security  Life 
Insurance  Company"  in  1996,  and 
"ReliaStar  Life  Insurance  Company  of 
New  York"  in  1998.  It  is  authorized  to 
conduct  business  in  all  fifty  states,  the 
District  of  Columbia  and  the  Dominican 
Republic.  ReliaStar  is  a  wholly-owned 
indirect  subsidiary  of  ReliaStar 
Financial  Corp.,  a  holding  company 
whose  subsidiaries  specialize  in  life 
insurance  and  related  financial  services 
businesses. 

6.  The  ReliaStar  Separate  Accounts 
are  registered  as  unit  investment  trusts 
under  the  1940  Act  and  are  separate 
accounts  as  that  term  is  defined  in 
Section  2(a)(37)  of  the  1940  Act.  Each 
ReliaStar  Separate  Account  is  divided 
into  Divisions,  each  of  which  invests  in 
shares  of  a  different  portfolio  of  a 
mutual  fund,  including  various  series  of 
AVP. 

7.  AVP,  organized  as  a  Maryland 
corporation  on  November  17,  1987,  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company  and  is  a  "series  company"  as 
described  in  Rule  18f-2  under  the  1940 
Act.  AVP  has  issued  shares  of  beneficial 
interest  in  nineteen  series,  including  the 
Total  Return  Portfolio,  the  Conservative 
Investors  Portfolio,  the  Grovrth  Investors 
Portfolio,  the  Money  Market  Portfolio 
and  the  Multi  Market  Portfolio,  each  of 
which  represents  interests  in  a  different 
portfolio  (collectively,  the  "AVP 
Portfolios").  Each  AVP  Portfolio  is 
managed  by  Alliance  Capital 
Management  L.P.  ("Alliance"). 

8.  Oppenheimer  Variable  Account 
Funds  ("OVAF")  is  a  multi-series  open- 
end  diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  The  Money  Fund  was 
organized  as  a  series  of  OVAF  in  1983. 
OVAF  has  issued  shares  of  beneficial 
interest  in  ten  series  of  shares,  including 
the  Money  Fund,  each  of  which 
represents  interests  in  a  different 
portfolio.  The  OVAF  PortfoUos, 
including  the  Money  Fund,  are  managed 
by  Oppenheimer  Funds,  Inc. 

9.  'Tne  AVP  Portfolios  serve  as 
investment  vehicles  for  use  in 
coimection  with  variable  life  insurance 
contracts  and  variable  annuity 
certificates  and  contracts  (collectively, 
the  "Contracts)"  issued  by  the  Separate 
Accounts.  As  of  the  date  of  the 
Application,  all  shares  of  the  Substitute 


Portfolios  are  owned  by  the  Separate 
Accounts. 

10.  Each  Contract  reserves  to  AIG, 
American  or  ReliaStar  the  right  to 
replace  the  shares  of  one  AVP  Portfolio 
held  by  the  relevant  Separate  Account 
with  shares  of  another  AVP  Portfolio  or 
with  shares  of  another  registered 
investment  company,  subject  to 
Commission  approval.  Applicants 
represent  that  this  substitution  right  is 
clearly  disclosed  in  the  Separate 
Accounts'  prospectuses. 

11.  Applicants  propose  to  substitute 
the  Substitute  Portfolios  for  the 
Replaced  Portfolios  as  follows:  (a)  The 
substitution  of  shares  of  the  Total 
Return  Portfolio  for  shares  of  the 
Conservative  Investors  Portfolio  and 
Growth  Investors  Portfolio  (the  "C&G 
Substitution");  (b)  the  substitution  of 
shares  of  the  Money  Market  Portfolio  in 
the  case  of  AIG  and  American  and  their 
Separate  Accounts  and  shares  of  the 
Oppenheimer  Money  Fund,  in  the  case 
of  ReliaStar  and  its  Separate  Accounts, 
for  shares  of  the  Multi-Market  Portfolio 
(the  "MM  Substitution"). 

12.  Contracts  issued  by  AIG  and 
American  limit  contractowners  to 
twelve  free  transfers  a  year  and  charge 
contractowners  $10  for  each  additional 
transfer. 

13.  Applicants  represent  that  all  three 
C&G  Substitution  Affected  Portfolios 
operate  as  asset  allocation  portfolios, 
each  investing  principally  in  the  same 
asset  classes  (i.e.,  stocks,  bonds  and 
money  market  instnunents)  but  using 
slightly  different  mixes  of  those  asset 
classes.  Each  C&G  Substitution  Affected 
Portfolio  seeks  a  high  total  return  by 
investing  in  a  mix  of  debt  and  equity 
securities  that  covers  a  continuum,  with 
the  Total  Return  Portfolio's  mix  falling 
in  between  the  Conservative  Investors 
Portfolio,  which  tends  to  invest  more  in 
fixed-income  and  less  in  equity 
securities,  and  the  Growrth  Investors 
Portfolio,  which  tends  to  invest  more  in 
equity  and  less  in  fixed-income 
securities.  Applicants  represent  that 
each  of  the  C&G  Substitution  Affected 
Portfolios  periodically  adjusts  its  asset 
mixes  in  response  to  Alliance's 
judgment  with  respect  to  economic  and 
market  cycles. 

14.  Applicants  represent  that  all  three 
MM  Substitution  Affected  Portfolios 
seek  high  current  income  by  investing 
either  completely  or  predominately  in 
money  market  instruments.  Each  MM 
Substitution  Affected  Portfolio  invest  in, 
inter  alia,  (a)  certificates  of  deposit  and 
bankers'  acceptances  and  interest- 
bearing  savings  deposits  issued  or 
guaranteed  by  banks  or  savings  and  loan 
associations,  (b)  high-quality 
commercial  paper  issued  by  U.S.  or 


foreign  companies,  and  (c)  certain  types 
of  U.S.  Government  securities. 

15.  Applicants  represent  that  the 
Variable  Insurers  are  no  longer  offering 
the  Replaced  Portfolios  as  investment 
options  under  new  insurance  contracts, 
and  these  Portfolios  are  unlikely  to 
attract  other  insurance  companies  to 
utilize  them  as  funding  vehicles  for 
variable  products  and  therefore  are 
unlikely  to  grow  in  the  future. 


16.  Applicants  represent  that  as  of 
December  31,  1999,  the  total  net  assets 
of  the  portfolios  were  as  follows  (in 
millions): 


Replaced  Portfolio: 
Conservative  Investors  Portfolio 

Growth  Investors  Portfolio  

Multi-Market  Portfolio 


Total  net 
assets 


Substitute  Portfolio: 
Total  Return  Portfolto  .. 
Money  Market  PortfoJio 

Money  Fund  


Total  net 
assets 


75 
136 
201 


J3.)         17.  Applicants  represent  that,  for  the 
19    fiscal  year  ended  December  31,  1999, 
44    the  portfolios'  expenses  were  as  follows: 


Replaced  portfolio 


Conservative  Investors  Portfolio 

Growth  Portfolio  

Multi-Market  Portfolio 


Advisory  fees 


0.75 
0.75 
0.55 


Other 
expenses 


0.42 
0.72 
2.10 


Total 
expenses 


1.17 
1.47 
2.65 


Fee  waivers 
and/or  reim- 
bursements 


Net  expenses 


0.22 
0.52 
1.70 


0.95 
0.95 
0.95 


Substitute  portfolio 


Total  Retum  Portfolio  ... 
Money  Market  Portfolio 
Money  Fund  


Advisory  fees 


0.63 
0.50 
0.45 


Other 
expenses 


0.24 
0.14 
0.03 


Total 
expenses 


0.86 
0.64 
0.48 


Fee  waivers 
and/or  reim- 
bursements 


0.00 
0.00 
0.00 


Net  expenses 


0.86 
0.64 
0.46 


|l 

18.  Applicants  represent  that  Alliance 
has  agreed  to  cap  expenses  for  each  AVP 
Substitute  Portfolio  for  one  year  from 
the  date  of  the  substitutions  at  a  level 
equal  to  the  percentage  expense  level 
experienced  by  its  corresponding 
Replaced  Portfolio  for  the  most  recent 
fiscal  year  prior  to  the  substitutions.  To 
the  extent  that  the  expenses  of  any 
Substitute  Portfolio  exceed  the  1999 
expense  level  of  a  Replaced  portfolio  for 
each  fiscal  period  that  is  no  longer  than 
a  fiscal  quarter  during  the  one-year 
period  following  the  substitutions,  the 
applicable  Insurance  Company 
Applicant(s)  will  undertake  to  limit 
separate  account  expenses  such  that, 
with  respect  to  each  contractowner 
affected  by  the  substitutions,  the 
amount  of  the  relevant  surviving 
portfolio's  operating  expenses,  together 
with  its  corresponding  separate 
account's  expenses,  on  an  annualized 
basis,  will  be  no  greater  than  the  sum  of 
the  corresponding  Substitute  Portfolio's 
expenses,  together  with  its  separate 
account's  expenses,  for  the  most  recent 
fiscal  year  prior  to  the  substitutions. 
Furthermore,  the  Insurance  Company 
Applicants  undertake  not  to  increase 
account  or  contract  expenses  for  each 
contractowner  affected  by  the 
substitutions  for  a  period  of  one  year 
from  the  date  of  the  substitutions. 

19.  The  Insurance  Company 
Applicants  represent  that  owners  of  the 
Contracts  that  invest  in  the  Replaced 
Portfolios  ("C&G  Contractowners"  and 
"MM  Contractowners,"  as  appropriate) 
were  sent  notice,  which  disclosed  the 


proposed  substitutions,  in  the  form  of 
an  amendment  to  the  prospectuses  of 
the  relevant  Separate  Accounts.  Within 
five  days  after  Uie  substitutions,  each 
Insurance  Company  Applicant  will  send 
to  its  C&G  Contractowners  and  MM 
Contractowners  a  second  notice  of  the 
proposed  substitutions  ("Second 
Notice")  that  will  indicate  that  shares  of 
the  Replaced  Portfolios  have  been 
eliminated  and  that  shares  of  the 
Substitute  Portfolios,  as  applicable,  have 
been  substituted.  To  the  extent  required, 
each  Insurance  Company  Applicant  will 
include  in  such  mailing  a  supplement  to 
the  prospectus  of  AVP  that  discloses  the 
completion  of  the  substitutions. 

20.  Applicants  represent  that  C&G 
Contractowmers  and  MM 
Contractowners  will  be  advised  in  each 
Second  Notice  that  they  may  transfer 
the  value  of  their  Contracts  allocable  to 
the  Substitute  Portfolios  to  any  other 
available  Separate  Accounts  or 
Divisions  investing  in  the  other  AVP 
Portfolios  or  other  investment  options 
unrelated  to  AVP,  without  limitation, 
within  sixty  days  after  the  date  of  the 
Second  Notice  fi-ee  of  charge.  A  copy  of 
the  current  prospectus  of  each  relevant 
Substitute  Portfolio  will  be  delivered  to 
each  Contractowner  to  whom  such 
current  prospectus  has  not  already  been 
deUvered.  The  C&G  Substitution  and/or 
the  MM  Substitution  will  not  be 
counted  as  a  transfer  under  any 
contractual  provisions  of  the  contracts 
that  limit  allowable  transfers. 

21.  Applicants  represent  that 
following  the  C&G  and  MM 


Substitutions,  the  C&G  and  MM 
Contractowners  will  be  afforded  the 
same  contract  rights  that  they  currently 
have,  including  surrender  and  other 
transfer  rights  with  regard  to  amounts 
invested  under  the  Contracts.  The  C&G 
Substitution  and  the  MM  Substitution 
will  have  no  adverse  federal  income  tax 
consequences  for  C&G  and  MM 
Contractowners.  In  addition,  the  C&G 
Substitution  and  the  MM  Substitution 
will  in  no  way  alter  the  insurance 
benefits  to  C&G  and  MM 
Contractowners  or  the  contractual 
obligations  of  AIG,  American  and/or 
ReliaStar. 

22.  Applicants  represent  that  the 
proposed  substitutions  will  take  place  at 
relative  net  asset  value  with  no  increase 
or  decrease  in  the  amount  of  pohcy 
value  for  any  C&G  or  MM 
Contractowner.  In  addition,  the 
substitutions  will  not  result  in  any 
additional  fees  for  C&G  or  MM 
Contractowners,  nor  will  current 
charges  be  increased.  Applicants  also 
represent  that  the  costs  of  the  C&G 
Substitution  and  the  MM  Substitution, 
including  any  additional  brokerage  costs 
or  expenses,  will  not  be  borne  direcUy 
or  indirectly  by  the  C&G  Contractowners 
or  MM  Contractowners. 

23.  Applicants  anticipate  that  the 
relevant  Separate  Accounts  will  redeem, 
partly  for  cash  and  partly  for  securities 
as  a  redemption  in-kind,  all  shares  of 
the  Conservative  Investors  Portfolio  and 
the  Grow^  Investors  Portfolio 
attributable  to  C&G  Contractowners  at 
the  close  of  business  on  the  date 
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selected  for  the  substitutions. 
Applicants  represent  that  the 
Conservative  Investors  Portfolio  eind  the 
Growth  Investors  Portfolio  will  effect 
the  redemptions  in-kind  to  the  extent 
that  the  securities  paid  on  redemption 
to  the  relevant  Separate  Accounts  have 
characteristics  that  are  consistent  with 
the  investment  objective  and 
diversification  requirements  applicable 
to  the  Total  Return  Portfolio.  Applicants 
further  represent  that  the  in-kind 
redemptions  and  purchases  will  be 
effected  pursuant  to  AVP's  procedures 
for  valuing  portfolio  securities  and  that 
portfolio  securities  of  the  Substitute  and 
Replaced  Portfolios  will  be  valued 
consistently. 

Applicant's  Legal  Analysis 

1 .  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  26(b)  of  the  1940  Act  permitting 
the  Separate  Accounts  (a)  to  substitute 
shares  of  the  Total  Return  Portfolio  for 
shares  of  the  Conservative  Investors 
Portfolio  and  the  Growth  Investors 
Portfolio  held  by  Separate  Accounts, 
and  (b)  to  substitute  shares  of  the  Money 
Market  Portfolio  or  the  Money  Fund,  as 
applicable,  for  shares  of  the  Multi- 
Market  Portfolio  held  by  the  Separate 
Accoimts. 

2.  Section  26(b)  of  the  1940  Act 
requires  the  depositor  of  a  registered 
unit  investment  trust  holding  the 
securities  of  a  single  issuer  to  receive 
Commission  approval  before 
substituting  the  securities  held  by  the 
trust.  Section  26(b)  also  states  that  the 
Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

3.  Applicants  represent  that  AIG  and 
American  believe  that  the  C&G 
Substitution  is  consistent  with  the 
interests  of  its  Contractowners  because, 
although  they  follow  different  asset 
allocation  models,  there  are  substantial 
similarities  between  the  types  of 
investments  made  by  the  Conservative 
Investors  Portfolio,  die  Growth  Investors 
Portfolio  and  the  Total  Return  Portfolio. 
Furthermore,  Applicants  argue  that  the 
C&G  substitution  is  expected  to  confer 
economic  benefits  on  the  C&G 
Contractowners  because  the 
Conservative  Investors  Portfolio's  and 
the  Growth  Investors  Portfolio's 
expenses  and  net  redemptions  are 
expected  to  make  it  increasingly 
difficult  for  those  Portfolios  to  achieve 
competitive  resvdts,  because  operation 
of  the  consolidated  C&G  Substitution 
Affected  Portfolios  (i.e.,  the  Return 


Portfolio  going  forward)  will  result  in 
economies  of  scale  and  reduced 
operating  expenses  as  a  result  of  lower 
management  fees  paid  by  the  Total 
Return  Portfolio,  and  because  the  size  of 
the  Total  Return  Portfolio  suggests  that 
the  Total  Return  Portfolio  will  offer  a 
more  favorable  opportunity  for 
achieving  a  substantially  similar 
investment  objective  while  bearing 
lower  expenses  than  each  of  the 
Conservative  Investors  Portfolio  and  the 
Growth  Investors  Portfolio  has  borne. 

4.  Applicants  also  argue  that  the  MM 
Substitution  is  expected  to  confer 
economic  benefits  on  the  MM 
Contractowners  because  the  Multi- 
Market  Portfolio's  expenses  and  net 
redemptions  are  expected  to  make  it 
increasingly  difficult  for  that  Portfolio  to 
achieve  competitive  results,  because 
operation  of  the  consolidated  MM 
Substitution  Affected  Portfolios  (i.e.,  the 
Money  Market  Portfolio  and 
Oppenheimer  Money  Fimd  going 
forward)  will  result  in  economies  of 
scale  and  reduced  operating  expenses  as 
a  result  of  lower  management  fees  paid 
by  the  Money  Market  Portfolio  and  the 
Oppenheimer  Money  Fund,  and  because 
the  size  of  the  Money  Market  Portfolio 
and  the  Oppenheimer  Money  Fund, 
their  competitive  returns  and  their 
historically  higher  total  returns  suggest 
that  each  of  the  Money  Market  Portfolio 
and  the  Oppenheimer  Money  Fund  will 
offer  a  more  favorable  long-term 
opportunity  for  achieving  a 
substantially  similar  investment 
objective  while  bearing  lower  expenses 
than  the  Multi-Market  Portfolio  has 
borne. 

5.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliate  of  such  affiliated  person,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  1940  Act 
prohibits  any  affiliated  person  from 
purchasing  any  security  or  other 
property  from  such  registered 
investment  company. 

6.  AIG,  Variable  Account  I,  American, 
Variable  Accoimt  A,  and  AVP 
(collectively,  the  "Section  17 
Applicants")  request  an  order  of  the 
Commission  pursuant  to  Section  17(b) 
of  the  1940  Act  exempting  them  from 
the  provisions  of  Section  17(a)  of  the 
1940  Act.  Section  17(b)  of  the  1940  Act 
provided  that  the  Commission  may 
grant  an  order  exempting  a  proposed 
transaction  from  Section  17(a)  of  the 
1940  Act  if  evidence  establishes  that:  (a) 
The  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 


do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned;  and  (c)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  1940  Act. 

7.  The  Section  17  Applicants  assert 
that  the  terms  of  the  C&G  Substitution, 
including  the  consideration  to  be  paid 
or  received  in  connection  with  such 
Substitution,  meet  all  of  the 
requirements  of  Section  17(b).  First,  the 
Section  17  Applicants  contend  that  the 
terms  of  the  C&G  Substitution  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  The  Section  17  Applicants 
represent  that  the  C&G  Substitution  will 
be  effected  pursuant  to  AVP's 
procedures  for  valuing  portfolio 
securities  and  that  portfolio  securities  of 
the  Affected  Portfolios  are  and  will  be 
valued  in  a  consistent  manner. 
Consequently,  the  Sections  17 
Applicants  assert  that  there  will  be  no 
overreaching  because  all  securities 
redeemed  in-kind  and  used  to  purchase 
shares  of  the  Total  Return  Portfolio  will 
be  consistenUy  valued  for  all  purposes. 
Second,  the  C&G  Substitution  as 
proposed  is  consistent  with  the 
investment  policies  of  the  C&G 
Substitution  Affected  Portfolios  because 
the  secvuities  received  by  the  relevant 
Separate  Accoimt  from  the  Conservative 
Investors  Portfolio  and  the  Growth 
Investors  Portfolio  from  redemptions  iu' 
kind  vkrill  be  selected  by  Alliance  to 
correspond  to  the  investment  policies  of 
the  Total  Retimi  Portfolio.  Third,  the 
C&G  Substitution  is  consistent  with  the 
general  purposes  of  the  1940  Act 
because  it  will  provide  the  C&G 
Contractowners  with  economic  and 
other  benefits. 

Conclusion 

Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  exemptive 
relief  requested  pursuant  to  Section 
26(b)  of  the  1940  Act  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
ofthe  1940  Act. 

For  the  Ckjmmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31445  Filed  12-8-00;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Permanent  Approval  of 
Live  Ammo  to  RAES 

November  30,  2000. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
8,  2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  on  a 
permanent  basis  the  system  that  allows 
an  Order  Book  Official  ("OBO")  or 
Designated  Primary  Market  Maker 
("DPM")  to  designate  certain  booked 
orders  to  be  electronically  executed 
against  market  markers  standing  in  the 
crowd.  The  text  ofthe  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

U.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  ofthe  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  2.  2000,  the  Commission 
approved,  on  a  pilot  basis,  a  systems 
change  that  allows  an  OBO  or  a  DPM  to 
reroute  orders  on  the  electronic  book 
screen  that  displays  market  orders  and 
limit  orders  that  improve  the  market 
("Live  Ammo")  to  the  Retail  Automatic 
Execution  System  ("RAES").:"  On 
October  31,  2000.  the  pilot  was 
extended  through  December  15,  2000.* 

The  Exchange  now  proposes  to  make 
permanent  the  pilot  program  with 
respect  to  the  processing  of  Live  Ammo 
orders.^  The  Commission  recently 
approved  a  system  enhancement  to  the 
Exchange's  Order  Routing  System 
("ORS"),  which  provided  for  the 
automatic  rerotiting  of  cancel/replace 
orders.^  The  Exchange  believes  that  this 
systems  change  addresses  the 
Commission's  expectation  that  the 
Exchange  develop  a  system 
enhancement  to  ensure  that  RAES- 
eligible  orders  will  be  routed  directly  to 
RAES  without  the  interim  step  of  first 
appearing  on  the  Live  Ammo  screen.^ 
The  Exchange  expects  that  the 
enhancement  to  ORS  will  be 
implemented  in  December  2000. 

Although  the  number  of  Live  Ammo 
orders  should  be  substantially  reduced 
by  the  planned  enhancement  to  ORS, 
there  occasionally  may  still  be 
circumstemces  when  the  OBO  or  DPM 
may  have  reason  to  reroute  Live  Ammo 
orders  manually.  For  example,  in  the 
event  that  a  Floor  Broker  becomes  so 
busy  during  heavy  trading  conditions 
that  he  is  unable  to  represent  and 
execute  orders  in  a  timely  manner,  the 
Floor  Broker  can  electronically  book  all 
non-market,  non-contingency  orders  he 
holds  by  hitting  the  'book  all"  button 
on  his  PAR  workstation.  Those  orders 
that  are  marketable  will  route  to  the 
Live  Ammo  screen  while  those  that  are 
not  marketable  will  stay  in  the  book. 
Those  orders  that  route  to  the  Live 
Ammo  screen  will  still  require  an  OBO 
or  DPM  to  manually  reroute  the  orders 
to  RAES.  Therefore,  the  Exchange 
proposes  that  the  Live  Ammo  to  RAES 


■  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  Securities  Exchange  Act  Release  No.  42379,  65 
FR  6665  (Februar)'  10.  2000)  (approving  SR-CBOE- 
98-27  on  a  pilot  basis  until  October  31 .  2000) 
("Pilot  Order"). 

*  Securities  Exchange  Act  Release  No.  43499,  65 
FR  67023  (November  8,  2000). 

^  The  Exchange  rule  pertaining  to  the  processing 
of  Live  Ammo  orders  is  CBOE  Rule  7.4(g). 

^Securities  Exchange  Act  Release  No.  43185 
(August  21.  2000).  65  FR  51884  (August  25.  2000). 

'  See  Pilot  Order,  note  3  supra. 


functionality  be  approved  on  a 
permanent  basis  to  deal  with  such 
limited  circumstances. 

2.  Basis 

The  Exchange  believes  that  because 
the  Live  Ammo  to  RAES  processing 
system  has  provided  for  the  more  timely 
execution  of  marketable  orders,  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),^  in  particular,  because  it  is 
-designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  wi&  respect  to, 
and  facilitating  transactions  in 
securities,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  ofthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  ofthe  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


8  15  U.S.C.  78f(b). 
« 15  U.S.C.  78f[b)(5). 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  wiU  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-53  and  should  be 
submitted  by  January  2.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31383  Filed  12-8-00;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43638;  File  No.  SR-CBOE- 

00-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the 
Prohibition  Against  Electronically 
Generated  and  Communicated  Orders 

November  29.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,' 
("Act")  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  November 
13,  2000,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rule  6.8A,  which  governs  the 
entry  of  electronically  generated  and 
communicated  orders.  Piu^uant  to  the 
proposed  amendment,  an  order  would 
be  deemed  electronically  generated  and 
communicated  for  purposes  of  the  Rule 
even  if  a  practice  requiring  minimal 
human  intervention  has  been  added  to 
the  process  of  electronically  generating 
and  communicating  the  order. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

On  September  12,  2000,  the 
Commission  approved  a  proposed  rule 
change  filed  by  the  Exchange  that 
prohibits  the  entry  of  certain  options 
orders  that  are  created  and 
communicated  electronically,  without 
manual  input,  into  the  CBOE's  Order 
Routing  System  ("ORS").^  Specifically, 
the  new  Rule  (CBOE  Rule  6.8A) 
provides  that  members  may  not  enter 
nor  permit  the  entry  of,  orders  into  ORS 
if  those  orders  are  created  and 
communicated  electronically  without 
manual  input  and  if  such  orders  are 
eligible  for  execution  on  Retail 
Automatic  Execution  System  ("RAES") 
at  the  time  they  are  sent.''  To  be 


'017  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
M7CFR240.l9b-4. 


'  See  Securities  Exchange  Act  Release  No.  43285 
(September  12,  2000),  65  FR  56972  (September  20, 
2000)  (SR-CBOE-00-01).  The  Exchanges  rule  is 
similar  to  a  rule  of  the  International  Securities 
Exchange  ("ISE")  that  the  Commission  approved 
earlier.  When  the  Commission  approved  ISE's 
application  for  Exchange  registration,  it  also 
approved  several  ISE  rules,  including  ISE  Rule 
717(f)  regarding  the  entry  of  computer-generated 
orders.  See  Securities  Exchange  Act  Release  No. 
42455  (February  24,  2000),  65  FR  11401  (March  2. 
2000). 

'■CBOE  Rule  6.8A  clarifies  that  an  order  is  eligible 
for  execution  on  RAES  if:  (1)  Its  size  is  equal  to  or 


permitted  under  the  Rule,  order  entry  by 
public  customers  or  associated  persons 
of  members  must  involve  manual  input, 
such  as  entering  the  terms  of  an  order 
into  an  order-entry  screen  or  manually 
selecting  a  displayed  order  against 
which  an  off-setting  order  should  be 
sent. 

In  its  Order  approvjing  CBOE  Rule 
6.8A,^  the  Commission  noted  that 
cdlowing  the  entry  of  electronically 
generated  and  communicated  orders 
could  undercut  CBOE's  business 
model.6  As  CBOE  Rule  6.8A  is  currently 
drafted,  however,  it  is  the  Exchange's 
view  that  the  Rule  is  capable  of  being 
easily  undermined.  Professional  traders 
that  have  developed  or  purchased 
software  to  electronically  generate  and 
communicate  orders  can  easily  install  a 
simple  manual  step  into  the  process  in 
order  to  avoid  a  violation  of  the  Rule. 
In  fact,  the  Exchange  has  learned  that 
professional  traders  have  had  persons 
enter  a  keystroke  to  electronically 
generate  and  communicate  orders  to  an 
exchange's  order  routing  system  in 
order  to  circumvent  the  prohibition 
against  such  orders  that  have  been 
adopted  by  other  exchanges. 

The  one  comment  letter  submitted  to 
the  Commission  on  the  Exchange's 
proposed  rule  change  adopting  the 
CBOE  Rule  6. 8 A  made  this  same  point." 
The  commenter  noted,  "[tjhe  CBOE 
should  be  free  to  interpret  its 
prohibition  against  electronically 
generated  and  submitted  orders  to 
include  orders  with  nominal  or  minimal 
human  intervention.  Otherwise,  CBOE's 
proposal  could  be  completely 
undermined.  "8 

The  Exchange  believes  that  its 
proposed  new  interpretation  to  Rule 
6.8A  is  an  appropriate  response  to  the 
potential  harm  that  could  result  to  its 
business  model  from  those  persons  who 
can  easily  avoid  violations  of  the  Rule 
as  it  currently  stands.  The  Exchange 
does  not  believe  it  is  enough  to  simply 
prohibit  orders  that  are  sent  by  the  entry 
of  a  single  keystroke  because  those 


less  than  the  maximum  RAES  order  size  for  the 
particular  option  series:  (2)  the  order  is  marketable 
or  is  tradable  pursuant  to  the  RAES  auto  step-up 
feature  at  the  time  it  is  sent:  and  (3)  the  order  has 
either  no  contingency  or  has  a  contingency  that  is 
accepted  for  execution  by  RAES. 

'See note  3,  supra. 

*  Specifically,  the  Commission  noted:  ••  *   *   •  the 
Commission  recognizes  that  the  CBOE's  business 
model  depends  on  market  makers  for  competition 
and  liquidity.  Allowing  electronic  order  entry  into 
ORS  could  give  automated  customers  a  significant 
advantage  over  market  makers.  This  could  undercut 
CBOE's  business  model."  Id.  at  56973. 

'  Letter  from  Joel  Greenberg.  Managing  Director, 
Susquehanna  Investment  Group,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  August  29, 
2000. 

•/d.  atp.  3. 


professional  traders  who  determine  to 
send  electronically  generated  orders 
woiUd.  thus,  be  able  to  avoid  violations 
by  inputting  two  keystrokes  or  by 
inputting  one  touch  of  a  computer 
screen.  Consequently,  the  proposed 
interpretation  provides  some  leeway  for 
the  Exchange  to  determine  what 
constitutes  minimal  human 
intervention. 

The  Exchange  will  be  willing  to 
provide  interpretive  guidance  to  its 
members  in  order  to  help  them 
determine  what  type  of  action  will  be 
deemed  to  be  minimal  human 
intervention  and  what  type  of  activity 
will  not  be  considered  minimal  human 
intervention.  The  Exchange  will  also  be 
willing  to  provide  advice  to  its  members 
about  whether  a  particular  surveillance 
mechanism  to  detect  violations  of  this 
Rule  by  its  customers  is  adequate. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act^ 
in  that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  protecting  investors  and  the  public 
interest.  , 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  projjosed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  File 
Number  SR-CBOE-00-57  and  should  be 
submitted  by  January  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  00-31387  Filed  12-8-00;  8:45  am] 
nujNG  cooe  801(m>i-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43654;  File  No.  SR- 
NASD-00-70] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Extension 
of  the  Effective  Date  of  Phase  Three  for 
Order  Audit  Trail  System  Rules 

December  1 ,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
30.  2000,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary.  NASD  Regulation, 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 


rule  change  as  described  in  Items.  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
Rule  6957  to  extend  the  effective  date  of 
the  implementation  of  Phase  Three  of 
the  Order  Audit  Trail  System  ("OATS  ") 
rules  until  120  days  after  the  SEC 
approves  File  No.  SR-NASD-00-23,3 
which  also  proposes  changes  to  the 
OATS  rules.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  NASD  Regulation  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  6. 1998.  the  SEC  approved 
NASD  OATS  Rules  6950  through  6957.'« 
OATS  provides  a  substantially 
enhanced  body  of  information  regarding 
orders  and  transactions  that  improves 
NASD  Regulation's  ability  to  conduct 
surveillance  and  investigations  of 
member  firms  for  violations  of 
Association  rules.  In  addition,  OATS  is 
intended  to  fulfill  one  of  the 
undertakings  contained  in  the  order 
issued  by  the  SEC  relating  to  the 
settlement  of  an  enforcement  action 
against  the  NASD  for  failure  to 
adequately  enforce  its  rules. *  Pursuant 
to  the  SEC  Order,  OATS  is  required,  at 


ns  U.S.C.  78f(b)(5). 


'0  17CFR200.30-3(a)(12}. 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


^  See  Exchange  Act  Release  No.  43344  (September 
26.  2000),  65  FR  59038  (October  3.  2000). 

*  See  Exchange  Act  Release  No.  39729,  63  FR 
12559  (March  13,  1998)  (order  approving  File  No. 
SR-NASD-97-56). 

'  See  In  the  Matter  of  National  Association  of 
Securities  Dealers,  Inc..  Exchange  Act  Release  No. 
37538  (August  8,  1996);  Administrative  Proceeding 
File  No.  3-9056  ( "SEC  Order  "). 
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a  minimum,  to  (1)  provide  an  accurate, 
time-sequenced  record  of  orders  and 
transactions,  beginning  with  the  receipt 
of  an  order  at  the  first  point  of  contact 
between  the  broker/dealer  and  customer 
or  coimterparty  and  further 
documenting  the  life  of  the  order 
through  the  process  of  execution,  and 
(2)  provide  for  market-wide 
synchronization  of  clocks  used  in 
connection  with  the  audit  trail. ^ 

In  general,  OATS  imposes  obligations 
on  member  firms  to  record  in  electronic 
form  and  to  report  to  NASD  Regulation 
certain  information  with  respect  to 
orders  originated,  received,  transmitted, 
modified,  canceled,  or  executed 
("reportable  events")  by  NASD  members 
relating  to  a  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  equity  security.  This 
information  is  integrated  with  quote 
information  and  transaction  information 
reported  to  the  Automated  Confirmation 
Transaction  Service  ("Act")  ^  to  provide 
the  Association  with  an  accurate,  time- 
sequenced  record  of  orders  and  other 
transactions. 

The  effective  dates  for  OATS 
requirements  are  set  forth  in  NASD  Rule 
6957,  which  provides  for  different 
phases  of  implementation.  All  members 
were  required  to  synchronize  their 
computer  system  clocks  and  all 
mechanical  clocks  that  record  times  for 
regulatory  purposes  by  August  7,  1998, 
and  July  1,  1999,  respectively.  In 
addition,  the  implementation  schedule 
required  that  electronic  orders  received 
at  the  trading  department  of  a  member 
that  is  a  market  maker  in  the  subject 
securities  and  those  received  by 
electronic  communications  networks 
("ECNs")  be  entered  into  OATS  as  of 
March  1,  1999  ("Phase  One").  Not  all 
information  relating  to  electronic  orders 
received  by  market  makers  was  required 
to  be  reported  to  OATS  during  Phase 
One.  Information  items  relating  to  all 
electronic  orders,  however,  was 
required  to  be  reported  to  OATS  by 
August  1,  1999  ("Phase  Two").  Under 
the  current  implementation  schedule, 
the  OATS  rules  will  apply  to  all  manual 
orders  on  December  15,  2000  ("Phase 
Three").** 

Since  the  implementation  of  OATS, 
NASD  Regulation  has  been  closely 
reviewing  OATS  activities  with  the  goal 
of  identifying  ways  in  which  to  improve 


Old. 

'ACT  is  an  automated  system  owned  and 
operated  by  Nasdaq  that  captures  transaction 
information  in  real-time. 

"On  August  31.  2000,  NASD  Regulation  filed  a 
proposed  amendment  with  the  Commission  for 
immediate  effectiveness  to  extend  the 
implementation  date  of  Phase  Three  ^m  October 
31.  2000  to  December  IS.  2000.  See  Exchange  Act 
Release  No.  43263  (September  8.  2000),  65  FR 
55661  (September  14.  2000). 


OATS  and  enhance  the  effectiveness  of 
OATS  as  a  regulatory  tool.  In  this 
regard,  NASD  Regulation  has  proposed 
certain  changes  to  OATS  that  it  believes 
will  enhance  NASD  Regulation's 
automated  surveillance  for  compliance 
with  trading  and  market  making  rules 
such  as  the  NASD's  Limit  order 
Protection  Interpretation,  the  SEC's 
Order  Handling  Rules,  and  a  member 
firm's  best  execution  obligations.^ 

Several  of  these  proposed  changes 
would  alter  the  requirements  that  will 
become  effective  as  part  of  Phase  Three 
under  current  OATS  Rules.  For 
example,  one  proposed  change  would 
require  that  a  different  order  origination 
and  receipt  time  be  recorded  and 
reported  for  certain  orders.  Another 
proposed  amendment  would  change  the 
definition  of  reporting  member,  which 
would  eliminate  OATS  reporting 
requirements  for  certain  firms.  To 
provide  adequate  time  for  these 
proposed  changes  to  be  considered  and 
potentially  acted  upon,  NASD 
Regulation  is  proposing  that  the 
effective  date  of  Phase  Three 
implementation  be  120  days  after  the 
SEC  approves  File  No.  SR-NASD-00- 
23.1°  NASD  Regulation  believes  that  by 
linking  the  effective  date  of  Phase  Three 
to  SEC  approval  of  pending  proposed 
changes  to  OATS  rules,  members  will  be 
provided  sufficient  time  to  implement 
internal  systems  programming  and  other 
changes  resulting  fi'om  the  rule  change. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act, 11  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  extending  the 
effective  date  of  Phase  Three 
implementation  of  OATS  will  provide 
the  additional  time  necessary  to  fully 
analyze  and  consider  the  proposed 


^  See  supra  note  3. 

'°In  response  to  the  Federal  Register  publication 
of  SR-NASD-00-23,  some  commenters  indicated 
that  members  would  require  90  days  from  the  date 
the  OATS  Technical  Specifications  are  amended  to 
incorporate  necessary  systems  changes  resulting 
from  SEC  approval  of  SR-NASD-00-23.  hi  this 
regard.  NASD  Regulation  believes  that  the  OATS 
Technical  Specifications  will  be  amended  within  30 
days  of  SEC  approval  of  SR-NASD-00-23. 
Accordingly,  NASD  Regulation  believes  that  120 
days  after  the  date  of  SEC  approval  of  SR-NASD- 
00-23  should  provide  adequate  time  for  the  OATS 
Technical  Specifications  to  be  amended  and 
published,  and  for  members  to  make  necessary 
systems  and  programming  changes. 

"15U.S.C.  78o-3(b)(6). 


changes  to  OATS  rules  and  determine 
whether  the  proposed  rule  changes  are 
appropriate. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

NASD  Regulation  has  neither 
solicited  nor  received  written  comments 
on  the  proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(3)(A)  of  the 
Act  12  and  Rule  19b-4(f)(6) 
thereunder,i3  the  proposed  rule  change 
has  become  effective  upon  filing  as  it 
effects  a  change  that:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition:  and  (3)  by  its  terms,  does 
not  become  operative  for  30  days  fi-om 
the  date  of  filing,  or  such  shorter  time 
that  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  NASD 
Regulation  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date 
and  has  requested  that  the  Commission 
accelerate  the  operative  date  of  the 
proposal  to  become  effective 
immediately. 

The  Commission  finds  good  cause  for 
accelerating  the  operative  date  of  the 
proposal  as  of  the  date  of  this  notice.i^ 
In  order  to  prevent  unnecessary  systems 
changes,  NASD  Regulation  needs  to  give 
its  members  as  much  notice  as  possible 
that  the  effective  date  of  Phase  Three 
has  been  extended.  The  Commission 
also  notes  that  the  previous  proposal  to 
extend  the  implementation  date  of 
Phase  Three  fi'om  October  31,  2000  to 
December  15,  2000  did  not  become 
operative  for  30  days  from  the  date  of 
filing,  and  the  Commission  received  no 
comments.  1^ 


•2  15U.S.C.  78s(b)(3)(A). 

"17  CFR  240.16b-4(f)(6). 

'*  For  purp>oses  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'*  See  supra  note  8. 


At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  them 
those  that  may  be  withheld  ftt)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-70  and  should  be 
submitted  by  January  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.16 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31384  Filed  12-8-00;  8:45  am] 
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[Release  No.  34-43647;  File  No.  SR-NYSE- 
00-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
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November  30,  2000. 

Pinrsuant  to  Section  19(b)(1)  of  the 
Seciu'ities  Exchange  Act  of  1934 
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("Act),"  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
29,  2000,  the  New  York  Stock  Exchange, 
hac.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  extend, 
until  February  28,  2001,  the 
effectiveness  of  the  amendments  to 
Sections  312.01,  312.03  and  312.04  of 
the  Exchange's  Listed  Company  Manual 
with  respect  to  the  definition  of  a 
"broadly-based"  stock  option  plan, 
which  were  approved  by  the 
Commission  on  a  pilot  basis  ("Pilot")  on 
Jime  4,  1999.3 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  12,  2000,  the  Exchange  filed 
a  proposed  rule  change  seeking  to 
extend  the  effectiveness  of  the  Pilot 
imtil  September  30,  2003. ■»  On  August 
15,  2000,  the  Commission,  in  response 
to  a  commenter's  request,  extended  the 
comment  period  for  the  3-Year 
Extension  Proposal  until  September  20, 
2000.5  On  September  22,  2000,  the  Pilot 


'« 17  CFR  200.30-3(a)(12). 


1 15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

3  Securities  Exchange  Act  Release  No.  41479.  64 
FR  31667  ()une  11,  1999). 

*  Securities  Exchange  Act  Release  No.  43111 
(August  2,  2000).  65  FR  49046  (August  10.  2000) 
("3-Year  Extension  Proposal"). 

^  Securities  Exchange  Act  Release  No.  43155,  65 
FR  49046  (August  23,  2000).  The  original  comment 


was  extended  through  November  30, 
2000  to  accommodate  the  extended 
comment  period  on  the  3-Year 
Extension  Proposal.*^ 

The  Exchange  now  proposes  to 
further  extend  the  effectiveness  of  the 
Pilot  until  February  28,  2001  to  provide 
the  Commission  and  the  Exchange  with 
additional  time  to  review  and  evaluate 
comment  letters  submitted  to  the 
Commission  regarding  the  3-Year 
Extension  Proposal. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(5)  ^  of 
the  Act  because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
fMractices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  bee  and  open 
market  and  a  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  fit)m  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 


period  was  schedule  to  expire  on  August  31.  2000. 
See  3-Year  Extension  Proposal,  supra  note  4. 

^  Securities  Exchange  Act  Release  No.  43329.  65 
FR  58833  (October  2,  20gO). 

'  15  U.S.C.  78f[b)(5). 
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19(b)(3)(A)  8  of  the  Act  and  Rule  19b- 
4(f)(6)9thereunder.io 

A  proposed  Rule  change  filed  under 
rule  19l>-4(f)(6)  ^'  normaJly  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  '==  permits  the  Conunission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rules  change  become  operative  on  or 
before  November  30,  2000,  in  order  to 
allow  the  Pilot  to  continue  in  effect  on 
an  uninterrupted  basis. 

The  Conunission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  through  November  30, 
2000.  The  extension  of  the  Pilot  will 
provide  the  Commission  with  additional 
time  to  review  and  evaluate  the  3 -Year 
Extension  Proposal. 

The  Commission  notes  that  unless  the 
Pilot  is  extended,  the  Pilot  will  expire 
and  the  provisions  in  Sections  312.01, 
312.03  and  312.04  of  the  Exchange's 
Listed  Company  Manual  that  were 
amended  in  the  Pilot  will  revert  to  that 
which  were  effective  prior  to  June  4, 
1999.  The  Commission  believes  that 
such  a  result  could  lead  to  confusion. 

Based  on  these  reasons,  the 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change  become  operative 
immediately  through  February  28,  2001. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  svunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 


» 15  U.S.C.  78s(b)(3)(A). 

« 17  CFR  240.19b-4(f)(6). 

'°  As  required  under  Rule  19b-4(f)(6)(iii).  the 
Exchange  provided  the  Conunission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  time  as  designated  by  the 
Commission. 

'« 17  CFR  240.19b-4(f)(6). 

"  17  CFR  240.19b-^(f)(6)(iu). 


20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-52  and  should  be 
submitted  by  January  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31385  Filed  12-8-00;  8:45  am] 
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00-53] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  the  Listing 
and  Trading  of  an  Exchange  Traded 
Fund  Based  on  the  S&P  Global  100 
Index 

December  1,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
29,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission's  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  betsis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  shares  of  an  exchange  traded  fund 


(the  "Fund")  based  on  the  S&P  Global 
100  Index.3  "The  Exchange  is  also 
proposing  the  amend  NYSE  Rule  13  to 
reflect  procedures  with  respect  to  stop 
and  stop  limit  orders  for  Investment 
Company  Units  traded  on  the  Exchange. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Exchange  or  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Proposed  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  fV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  list  and 
trade  under  Section  703.16,  Investment 
Company  Units  of  the  LCM,  shares  of 
the  Fund  based  on  the  S&P  Global  100 
Index  (the  "Index"  or  the  "Underlying 
Index").  The  Fund  is  included  in  die 
Share  Trust  (the  "Trust"),^  and  Barclays 
Global  Fund  Advisors  ("BGFA"),  a 
subsidiary  of  Barclays  Global  Investors, 
N.A.  ("BGI"),  acts  as  the  advisor  (the 
"Advisor")  to  the  Fund.  Standard  & 
Poor's  ("S&P"),  a  division  of  The 
McGraw-Hill  Companies,  Inc.,  is  the 
Index  provider.  The  Index  is  sponsored 
by  S&P  and  the  Exchange,  with  the 
additional  collaboration  of  several  major 
exchanges  fi-om  around  the  world.  ^ 

The  underlying  index.  A  detailed 
description  of  the  Underlying  Index  for 
the  Fluid  prepared  by  S&P  was  filed  as 
Exhibit  2.  This  description  includes,  but 


"  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


'The  Fund  will  be  listed  and  traded  pursuant  to 
Section  703.16,  Investment  Company  Units,  of  the 
Exchange's  Listed  Company  Manual  ("LCM"). 

*  The  Trust  is  registered  under  the  Investment 
Company  Act  of  1940.  as  amended  ("1940  Act"). 
The  Trust  has  filed  with  the  Commission  a 
Registration  Statement  on  the  Form  N-l/A  under 
the  Securities  Act  of  1933.  as  amended  and  under 
the  1940  Act  relating  to  the  Fund  (File  No.  333- 
92935  and  811-09729). 

5  The  Index  was  developed  jointly  by  S&P  and  the 
Exchange,  and  the  Exchange  is  represented  on, 
although  it  does  not  control,  the  S&P  committee 
responsible  for  Index  maintenance.  The 
Commission  notes  that  the  firewall  provisions 
proposed  in  SR-NYSE-eO-46  will  apply  to  this 
Investment  Company  Unit. 


is  not  limited  to,  information  regarding 
index  description,  component  selection 
criteria,  country  representation.  Index 
maintenance  and  industry  group 
distribution  by  market  capitalization. 
The  Index  description,  including  any 
changes  thereto,  may  be  foimd  on  the 
S&P  Global  web  site  at  http:// 
www.spglobal.com/ 
ssindexmaingloballOO.html. 

General  description  of  the  fund.  The 
Fund  offers  and  issues  shares  ("Fund 
Shares")  at  their  net  asset  value 
("NAV")  only  in  aggregations  of  a 
specified  number  of  Fund  Shares 
(referred  to  as  a  "Creation  Unit"), 
generally  in  exchange  for  a  basket  of 
equity  securities  included  in  the 
Underlying  Index  (the  "Deposit 
Securities"),  together  with  the  deposit  of 
a  specified  cash  payment  (the  "Cash 
Component").^  Fund  Shares  are 
redeemable  only  in  Creation  Unit 
aggregations,  and,  generally,  in 
exchange  for  portfolio  securities  and  a 
specified  cash  payment.  Creation  Units 
are  aggregations  of  50,000  Fund  Shares. 
The  Trust  reserves  the  right  to  offer  a 
"cash"  option  for  creations  and 
redemptions  of  Fund  Shares. 

"Passive"  or  indexing  investment 
approach.  The  Fund  seeks  investment 
results  that  before  expenses  correspond 
generally  to  the  price  and  yield 
performance  of  companies  in  the  Index. 

The  Advisor  uses  a  "passive"  or 
indexing  approach  in  seeking  to  achieve 
the  Fund's  investment  objective. 

Representative  sampling.  The  Fund 
uses  representatives  sampling  to  track 
the  Underlying  Index.  This  means  that 
the  Fund  is  invested  in  a  representative 
sample  of  stocks  in  the  Underlying 
Index,  which  have  a  similar  investment 
profile  as  the  Underlying  Index.  Stocks 
selected  have  aggregate  investment 
characteristics  (based  on  market 
capitalization  and  industry  weightings), 
fundamental  characteristics  (such  as 
return  variability,  earnings  valuation 
and  yield),  and  liquidity  measures 
similar  to  those  of  the  relevant 
Underlying  Index.  A  fund  that  uses 
representatives  sampling  generally  does 
not  hold  all  of  the  stocks  included  in  its 
underlying  index. 
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8  The  Cash  Component  is  an  amount  equal  to  the 
Balancing  Amount.  The  "Balancing  Amount"  is  an 
amount  equal  to  the  difference  between  the  NAV  of 
the  Fund  Shares  (per  Creation  Unit)  and  the 
"Deposit  Amount."  The  "Deposit  Amount"  is  an 
amount  equal  to  the  market  value  of  the  Deposit 
Securities.  If  the  Balancing  Amount  is  a  positive 
number  [i.e..  the  NAV  per  Creation  Unit  exceeds  the 
Deposit  Amount),  the  Cash  Component  will  be  paid 
to  the  Trust  by  the  creator.  If  the  Balancing  Amount 
is  a  negative  number  (;.e..  the  NAV  per  Creation 
Unit  is  less  than  the  Deposit  Amount),  the  creator 
will  receive  cash  in  an  amount  equal  to  the 
differential. 


The  Fund  vdll  invest  at  least  90%  of 
its  total  assets  in  the  stocks  of  the 
Underlying  Index.  The  Fund  may  hold 
up  to  10%  of  its  total  assets  in  stocks 
not  included  in  the  Underlying  Index. 
For  example,  the  Advisory  may  invest 
in  stocks  not  included  in  the  Underlying 
Index  in  order  to  reflect  various 
corporate  actions  (such  as  mergers)  and 
other  changes  in  the  Underlying  Index 
(such  as  reconstitutions.  additions  and 
deletions).  The  Fund  may  also  invest  in 
stocks  outside  the  underlying  Index  to 
meet  the  diversification  requirements  of 
a  regulated  investment  company  under 
the  Internal  Revenue  Code  (the 
"Code").^  As  long  as  the  Fund  invests 
at  least  90%  of  its  total  assets  in  the 
stocks  of  the  Underlying  Index,  it  may 
also  invest  its  other  assets  in  futures 
contracts,  options  on  futures  contracts, 
options,  and  swaps  related  to  the 
Underlying  Index,  as  well  as  cash  and 
cash  equivalents. 

Correlation.  An  index  is  a  theoretical 
financial  calculation  while  the  ETF  is  an 
actual  investment  portfolio.  The 
performance  of  the  Fund  and  the 
Underlying  Index  will  vary  somewhat 
due  to  transaction  costs,  market  impact, 
corporate  actions  (such  as  mergers  and 
spin-offs)  and  timing  variances.  It  is 
expected  that  over  time,  the  correlation 
between  the  Fund's  performance  and 
that  of  the  Underlying  Index,  before  fees 
and  expenses,  vdll  be  95%  or  better.  A 
figure  of  100%  would  indicate  perfect 
correlation.  Any  correlation  of  less  than 
100%  is  called  a  "tracking  error." 

Industry  concentration  policy.  The 
Fimd  will  not  concentrate  its 
investments  [i.e.,  hold  25%  or  more  of 
its  total  assets  in  the  stocks  of  a 
particular  industry  or  group  of 
industries).  However,  the  Fund  will 
concentrate  to  approximately  the  same 
extent  that  the  Underlying  Index 
concentrates  in  the  stocks  of  a  particular 
industry  or  group  of  industries.  For 
purposes  of  this  limitation,  seciuities  of 


'  In  order  for  the  Fund  to  qualify  for  tax  treatment 
as  a  regulated  investment  company,  it  must  meet 
several  requirements  under  the  Code.  Among  these 
is  the  requirement  that,  at  the  close  of  each  quarter 
of  the  Fund's  taxable  year,  (1)  at  least  50  percent 
of  the  market  value  of  the  Fund's  total  assets  must 
be  represented  by  cash  items.  U.S.  government 
securities,  securities  of  other  regulated  investment 
companies  and  other  securities,  with  such  other 
securities  limited  for  the  purpose  of  this  calculation 
in  respect  to  any  one  issuer  to  an  amount  not 
greater  than  5  percent  of  the  value  of  the  Fund's 
assets  and  not  greater  than  10  percent  of  the 
outstanding  voting  securities  of  such  issuer,  and  (2) 
not  more  than  25  percent  of  the  value  of  its  total 
assets  may  be  invested  in  securities  of  any  one 
issuer,  or  two  or  more  issuers  that  are  controlled  bv 
the  Fund  (within  the  meaning  of  Section 
851(b)(4)(B)  of  the  Code)  and  that  are  engaged  in  the 
same  or  similar  trades  or  business  (other  than  U.S. 
government  securities  of  other  regulated  investment 
companies.) 


the  U.S.  Government  (including  its 
agencies  and  instrumentalities), 
repurchase  agreements  collateralized  by 
U.S.  Government  securities,  and 
securities  of  state  or  municipal 
governments  and  their  political 
subdivisions  are  not  considered  to  be 
issued  by  members  of  any  industry. 

Creations  and  redemptions  of  fund 
shares.  The  Fimd  Shares  are  "created" 
at  their  NAV  by  specialists,  large 
investors  and  institutions  only  in 
Creation  Units  of  50.000  Shares.  A 
"creator"  deposits  into  the  Fund  a 
specified  portfolio  of  stocks  closely 
approximating  the  holdings  of  the  Fimd 
(the  "Deposit  Securities")  and  a 
specified  amount  of  cash  (the  "Cash 
Component")  in  exchange  for  50,000 
Fund  Shares. 

Similarly,  the  Fund  Shares  can  only 
be  redeemed  in  Creation  Units  of  50,000 
Fund  Shares,  principally  in-kind  for  a 
specified  portfolio  of  stocks  held  by  the 
Fund  then  comprising  the  Deposit 
Securities  and  the  then  applicable  Cash 
Component.  Except  when  aggregated  in 
Creation  Units,  Fund  Shares  are  not 
redeemable.  The  prices  at  which 
creations  and  redemptions  occur  are 
based  on  the  next  calculation  of  NAV 
after  an  order  is  received  in  proper  form. 

Creations  and  redemptions  must  be 
made  through  a  firm  that  is  either  a 
member  of  the  Continuous  Net 
Settlement  System  of  the  National 
Securities  Clearing  Corporation 
("NSCC")  or  a  Depository  Trust 
Company  ("DTC")  participant  and,  in 
each  case,  must  have  executed  an 
agreement  with  the  Distributor  with 
respect  to  creations  and  redemptions  of 
Creation  Unit  aggregations  ("Participant 
Agreement").  The  Trust  will  impose 
transaction  fees  in  connection  with 
creation  and  redemption  transactions. 

Availability  of  information  regarding 
fund  shares  and  dmterlying  indices.  The 
list  of  names  and  amoimt  of  each 
security  constituting  the  current  Deposit 
Securities,  and  the  Cash  Component 
effective  as  of  the  previous  business 
day,  per  outstanding  share  of  the  Fund, 
will  be  made  available  each  business 
day.  In  addition,  an  amount 
representing  the  sum  of  the  estimated 
Cash  Component  effective  through  and 
including  the  previous  business  day. 
plus  the  current  value  of  the  Deposit 
Securities  in  U.S.  dollars,  on  a  per  share 
basis  is  expected  to  be  disseminated 
every  15  seconds  during  the  Exchange's 
regular  trading  hours,  through  the 
facilities  of  the  Consolidated  Tape 
Association  ("CTA"). 

The  value  of  the  Underlying  Index 
will  be  updated  intra-day  on  a  real-time 
basis  as  individual  component 
securities  of  the  Underlying  Index 
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change  in  price.  These  intra-day  values 
of  the  Underlying  Index  will  be 
disseminated  every  15  seconds 
throughout  the  trading  day.  In  addition, 
there  will  be  disseminated  a  value  for 
the  Underlying  Index  once  each  trading 
day,  based  on  closing  prices  in  the 
relevant  exchange  market. 

The  Fimd  will  make  available  on  a 
daily  basis  the  names  and  required 
number  of  shares  of  each  of  the  Deposit 
Securities  in  a  Creation  Unit 
aggregation,  as  well  as  information 
regarding  the  cash-balancing  amoimt. 
The  NAV  for  the  Fund  will  be 
calculated  and  disseminated  daily.  In 
addition,  the  Adviser  maintains  a 
website  that  provides  information  about 
the  returns  and  methodology  of  various 
indices,  and  will  include  the 
Underlying  Index  for  the  Fimd.  The 
Trust  also  intends  to  maintain  a  website 
that  will  include  the  Fund  prospectus 
and  additional  quantitative  information 
that  is  updated  on  a  daily  basis, 
including  daily  trading  volume  and 
closing  price  for  the  Fund.  There  will 
also  be  disseminated  a  variety  of  data 
with  respect  to  the  Index  on  a  daily 
basis  by  means  of  CTA  including  shares 
outstanding  and  cash  amount  per 
Creation  Unit  aggregation,  which  will  be 
made  available  prior  to  the  opening  of 
the  trading  on  the  Exchange.  The 
closing  prices  of  the  Fund's  Deposit 
Securities  are  readily  available  from,  as 
applicable,  the  relevant  exchanges, 
automated  quotation  systems,  or  on-line 
information  services  such  as  Bloomberg 
or  Reuters. 

Dissemination  of  indicative  portfolio 
value.  To  provide  updated  information 
relating  to  the  Fimd  for  use  by  investors, 
professionals  and  persons  wishing  to 
create  or  redeem  Fund  Shares,  and 
because  the  Fund  is  based  on  the  Index 
which  includes  non-U.S.  components,  it 
is  expected  that  there  will  be 
disseminated  through  the  facilities  of 
the  CTA  an  updated  indicative  portfolio 
value  ("Value")  for  the  Fund  traded  on 
the  Exchange  as  calculated  by  a 
securities  information  provider  ("Value 
Calculator").  The  Value  will  be 
disseminated  on  a  per  Fund  Shares 
basis  every  15  seconds  during  regular 
NYSE  trading  hours  for  the  Fund.  The 
equity  securities  values  included  in  the 
Value  are  the  values  of  the  Deposit 
Securities,  which  are  the  same  as  the 
portfolio  that  is  to  be  utilized  generally 
in  connection  with  creations  and 
redemptions  of  the  Fund  Shares 
Creation  Unit  aggregations  on  that  day. 
The  equity  securities  included  in  the 
Value  reflect  the  same  market 
capitalization  weighting  as  the  Deposit 
Securities  in  the  portfolio  for  the  Fund. 
In  addition  to  the  value  of  the  Deposit 


Securities  for  the  Fund,  the  Value 
includes  the  Cash  Component.  The 
Value  also  reflects  changes  in  currency 
exchange  rates  between  the  U.S.  dollar 
and  the  applicable  home  foreign 
currency. 

The  Value  may  not  reflect  the  value 
of  all  securities  included  in  the 
applicable  Underlying  Index.  In 
addition,  the  Value  does  not  necessarily 
reflect  the  precise  composition  of  the 
current  portfolio  of  securities  held  by 
the  Fund  at  a  particiUar  point  in  time. 
Therefore,  the  Value  on  a  per  Fund 
Shares  basis  disseminated  during  the 
Exchange's  trading  hours  should  not  be 
viewed  as  a  real-time  update  of  the  NAV 
of  the  Fimd,  which  is  calculated  only 
once  a  day.  While  the  Value  that  will  be 
disseminated  at  9:30  a.m.  is  expected  to 
be  generally  very  close  to  the  most 
recently  calculated  NAV  on  a  per  Fund 
Shares  basis,  it  is  possible  that  the  value 
of  the  portfolio  of  securities  held  by  the 
Fund  may  diverge  from  the  Deposit 
Securities  Values  during  any  trading 
day.  In  such  case,  the  Value  will  not 
precisely  reflect  the  value  of  the  Fund 
portfolio. 

However,  during  the  trading  day,  the 
Value  can  be  expected  to  closely 
approximate  the  value  per  Fund  share  of 
the  portfolio  of  securities  for  the  Fund 
except  under  unusual  circumstances 
(e.g.,  in  the  case  of  extensive 
rebalancing  of  multiple  securities  in  the 
Fund  at  the  same  time  by  the  Advisor). 
The  circumstances  that  might  cause  the 
Value  to  be  based  on  calciilations 
different  from  the  valuation  per  Fund 
share  of  the  actual  portfolio  of  the  Fund 
would  not  be  different  than 
circumstances  causing  any  index  fund 
or  trust  to  diverge  from  an  underlying 
benchmark  index. 

The  Exchange  believes  that 
dissemination  of  the  Value  based  on  the 
Deposit  Securities  provides  additional 
information  regarding  the  Fund  that 
would  not  otherwise  be  available  to  the 
public  and  is  useful  to  professionals  and 
investors  in  connection  with  Fund 
Shares  trading  on  the  Exchange  or  the 
creation  or  redemption  of  Fund  Shares. 

For  the  Fund,  the  Value  Calculator 
will  utilize  closing  prices  (in  applicable 
foreign  currency  prices)  in  the  principal 
foreign  market(s)  for  securities  in  the 
Fund  portfolio,  and  convert  the  price  to 
U.S.  dollars.  This  Value  will  be  updated 
every  15  seconds  during  the  Exchange's 
trading  hours  to  reflect  change  in 
currency  exchange  rates  between  the 
U.S.  dollar  and  the  applicable  foreign 
currency.  The  Value  will  also  include 
the  applicable  Cash  Component  for  the 
Fund. 

For  foreign  stocks,  the  principal 
foreign  markets  that  have  trading  hours 


overlapping  regular  trading  hours  on  the 
Exchange,  the  Value  Calculator  will 
update  the  applicable  Value  every  15 
seconds  to  reflect  price  changes  in  the 
applicable  foreign  market  or  markets, 
and  convert  such  prices  into  U.S. 
dollars  based  on  the  current  currency 
exchange  rate.  When  the  foreign  market 
or  markets  are  closed  but  the  Exchange 
is  open,  the  Value  will  be  updated  every 
15  seconds  to  reflect  changes  in 
currency  exchange  rates  after  the  foreign 
markets  close. 

Other  characteristics  of  the  fund.  The 
Exchange  represents  that  a  minimum  of 
two  Creation  Unit  aggregations  for  the 
Fund,  based  on  the  S&P  Global  100 
Index,  will  be  outstanding  at  the 
commencement  of  trading  on  the 
Exchange.  The  number  of  shares  per 
Creation  Unit  aggregation  will  be  50,000 
shares.** 

Fund  Shares  will  be  registered  in 
book-entry  form  through  the  DTC. 
Trading  in  Fund  Shares  on  the 
Exchange  will  be  effected  until  4:00 
p.m.  each  business  day.^  The  minimum 
trading  increment  for  Fund  Shares  on 
the  Exchange  initially  will  be  V64th  of 
Sl.OO.io 

Dividends  from  net  investment 
income  will  be  declared  and  paid  at 
least  annually  by  the  Fund. 
Distributions  of  realized  securities 
gains,  if  any,  generally  will  be  declared 
and  paid  at  least  once  a  year,  but  the 
Fund  may  make  distributions  on  a  more 
frequent  basis  to  comply  with 
distribution  requirements  of  the  Code. 
The  Fund  may  make  the  DTC  book- 
entry  Dividend  Reinvestment  Service 
available  for  use  by  beneficial  owners  of 
the  Fund  through  DTC  Participants  for 
reinvestment  of  their  cash  proceeds. 

Original  and  annual  listing  fees.  The 
Exchange  original  listing  fee  applicable 
to  the  listing  of  the  Fund  will  be  $5,000. 


»  By  virtue  of  the  Exchange's  File  No.  SR-NYSE- 
00-46,  submitted  to  the  Cotnmission  for  notice  and 
approval,  the  number  of  Units  required  to  be 
outstanding  at  the  commencement  of  trading  under 
Section  703. 16(A)(4)  will  be  established  by  the 
Exchange  for  each  series.  At  the  commencement  of 
trading  of  Fund  Shares  based  on  the  S&P  Global  100 
Index  on  the  Exchange,  there  will  be  required  to  be 
at  least  100,000  Fund  Shares  outstanding.  The 
Commission  believes  that  in  light  of  the  Exchange's 
proposed  rule  change  in  SR-NYSE-00— 46.  and  the 
commission's  approval  of  a  minimum  number  of 
100,000  Fund  Shares  outstanding  on  other 
exchanges,  it  is  reasonable  for  the  Exchange  to 
require  a  minimum  of  100,000  Fund  Shares 
outstanding  on  the  S&P  Global  100  Index. 

8  The  Exchange  expects  to  extend  its  regular 
hours  for  the  trading  of  the  Fund  to  4:15  p.m.  at 
such  time  that  a  futures  contract  on  the  Index 
becomes  available  for  trading  on  a  futures  exchange 
in  the  U.S. 

>"  When  decimal  pricing  is  extended  to  all 
securities  traded  on  the  Exchange,  the  minimum 
trading  increment  for  Fund  Shares  based  on  the 
S&P  Global  100  on  the  Exchange  will  be  expressed 
in  decimals. 


The  annual  continued  listing  fee  for  the 
Fund  will  be  $2,000. 

Stop  and  stop  limit  orders.  Since 
Investment  Company  Units  issued 
pursuant  to  Section  703.16,  Investment 
Company  Units,  of  the  LCM  are 
derivatively  priced  based  upon  another 
security  or  index  of  securities,  the 
Exchange  is  proposing  to  amend  NYSE 
Rule  13  to  provide  that  stop  and  stop 
limit  orders  to  buy  or  sell  Investment 
Company  Units  shall,  with  the  prior 
approval  of  a  Floor  Governor  or  two 
Floor  Officials,  be  elected  by  a 
quotation.  Fund  Shares  will  be  eligible 
for  this  treatment.  The  proposed  rule 
change  would  require  a  Floor  Governor 
or  two  Floor  Officials  to  give  approval 
for  this  treatment.  The  Exchange 
believes  this  is  an  appropriate 
precaution  given  the  nevniess  of  the  rule 
to  the  Exchange.  After  a  month  or  two 
of  experience  with  the  new  rule,  the 
Exchange  anticipates  that  it  will  file  an 
additional  rule  change  to  allow  approval 
by  only  one  Floor  Official  to  suffice. 

Trading  halts.  The  Exchange  may 
consider  all  relevant  factors  in 
exercising  its  discretion  to  halt  or 
suspend  trading  in  the  Fund.  Trading  on 
the  Exchange  in  the  Fund  Shares  may  be 
halted  because  of  market  conditions  or 
for  reasons  that,  in  the  view  of  the 
Exchange,  make  trading  in  the  Fund 
Shares  inadvisable.  These  may  include 
(1)  the  extent  to  which  trading  is  not 
occurring  in  stocks  in  the  Index  or  (2) 
other  unusual  conditions  or 
circumstances  detrimental  to 
maintenance  of  a  fair  and  orderly 
market.  In  addition,  trading  in  Fund 
Shares  is  subject  to  trading  halts  caused 
by  extraordinary  market  volatility 
pursuant  to  Exchange's  "circuit 
breaker"  rules  (NYSE  Rule  BOA). 
Surveillance  procedures.  The 
Exchange's  vkTitten  Surveillance 
procedures  for  Fund  Shares  will  be 
similar  to  the  procedures  utilized  for 
other  Investment  Company  Units. 

Prospectus  delivery  and  information 
circular.  Prior  to  commencement  of 
trading  in  the  Fund  on  the  Exchange, 
the  Exchange  will  issue  an  information 
circular  informing  members  and 
member  firms  that  investors  purchasing 
Fund  Shares  shall  be  required  to  receive 
a  prospectus  prior  to  or  concurrently 
with  the  confirmation  of  a  transaction  in 
Fund  Shares.  The  information  circular 
will  also  inform  members  and  member 
firms  of  the  characteristics  of  the  Fund 
and  of  applicable  Exchange  Rules, 
including  suitability  rules." 


2,  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act '  ^  in  general  and 
furthers  the  objecti.^es  of  Section  6(b)(5) 
of  the  Act '  3  in  particular  in  that  it  is 
designed  to  prevent  ft'audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  &«e  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above-  " 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-00-53  and  should  be 
submitted  by  January  2,  2001. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  and  of 
Section  6(b)(5)  of  the  Act.i*  The 
Commission  believes  that  the 
Exchange's  proposal  to  list  and  trade 
shares  of  the  Fund  based  on  S&P  Global 
Index  will  provide  investors  with  a 
convenient  and  efficient  way  of 
participating  in  the  securities  markets, 
including  involvement  with  equities 
issued  by  foreign  investors.  The 
Exchange's  proposal  should  also 
provide  investors  with  increased 
flexibility  in  satisfying  their  investment 
needs  by  allowing  them  to  purchase  and 
sell  a  single  security,  at  negotiated 
prices  throughout  the  business  day  that 
replicates  the  performance  of  a  portfolio 
of  stocks.  Accordingly,  as  discussed 
below,  the  Commission  finds  that  the 
Exchange's  proposal  will  promote  just 
and  equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6Cb)(5)  of  the 
Act.  15 

Section  703.16  of  the  LCM  provides 
for  the  listing  and  trading  of  Investment 
Company  Units,  which  are  shares  that 
represent  an  interest  in  a  registered 
investment  company  that  could  be 
organized  as  a  unit  investment  trust,  an 
open-end  management  investment 
company,  or  similar  entity.  The 
Commission  believes  that  the  listing  and 
trading  Fund  Shares  based  on  the  S&P 
Global  100  Index  will  provide  investors 
with  an  alternative  to  trading  a  broad 
range  of  securities  on  an  individual 
basis,  and  will  give  investors  the  ability 
to  trade  a  product  representing  an 
interest  in  a  portfolio  of  securities 
designed  to  reflect  substantially  the 
applicable  underlying  index.  The  Fund 
should  allow  investors  to:  (1)  Respond 
quickly  to  market  changes  through  intra- 
day  trading  opportunities;  (2)  engage  in 
hedging  strategies  similar  to  those  used 
by  institutional  investors;  and  (3)  reduce 
transaction  costs  for  trading  a  portfolio 
of  securities. 


' '  As  per  telephone  conversation  between  James 
F.  Duffy.  Senior  Vice  President  and  Associate 
General  Counsel,  Office  of  the  General  Counsel, 
NYSE,  and  Heather  Traeger,  Attorney,  Division  of 


Market  Regulation.  Commission.  November  30. 
2000. 

"  15  U.S.C.  78f(b). 

'M5U.S.C78f(b)(5). 


■<  15  use.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  78«[b)(5). 
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Although  the  Fund  is  not  a  leveraged 
instrument,  and,  therefore,  does  not 
possess  any  of  the  attributes  of  stock 
index  options,  its  prices  will  be  derived 
and  based  upon  the  securities  and  the 
cash  held  in  the  Fund.  Accordingly,  the 
level  of  risk  involved  in  the  purchase  or 
sale  of  this  Fund  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock,  with  the 
exception  that  the  pricing  mechanism 
for  the  Fund  is  based  on  a  portfolio  of 
seciuities.  Based  on  these  factors,  the 
Commission  believes  that  it  is 
appropriate  to  regidate  the  Fund  in  a 
memner  similar  to  other  equity 
securities.  Nevertheless,  the 
Commission  believes  that  the  nature  of 
the  Fund  raises  certain  product  design, 
disclosure,  trading,  market  impact  and 
other  issues  that  must  be  addressed 
adequately.  As  discussed  in  more  detail 
below,  the  Commission  believes  the 
Exchange  has  adequately  addressed 
these  concerns. 

A.  The  Fund  Generally 

The  Commission  believes  that  the 
proposed  Fimd  is  reasonably  designed 
to  provide  investors  with  an  investment 
vehicle  that  substantially  reflects  in 
value  the  index  it  is  based  upon.  In  this 
regard,  the  Commission  notes  that  the 
Fund  will  use  an  "indexing"  investment 
approach  that  attempts  to  replicate, 
before  expenses,  the  performance  of  the 
Index.  The  Commission  notes  that  the' 
Fund  uses  representative  sampling  to 
track  the  Underlying  Index.  The 
Commission  also  notes  that  the  Fund 
will  normally  invest  at  least  90%  of  its 
total  assets  in  stocks  that  comprise  the 
Underlying  Index.  The  Commission 
believes  that  the  component  selection 
and  replacement  proced\ires  for  the 
Fund  should  help  to  ensure  that  the 
component  securities  generally  remain 
highly  capitalized  and  actively  traded. 

B.  Disclosure 

The  Commission  believes  that  the 
Exchange's  proposal  should  help  to 
ensure  3iat  investors  are  adequately 
apprised  of  the  terms,  characteristics, 
and  risks  of  trading  the  Fund.  As  noted 
above,  all  investors  will  receive  a 
prospectus  regarding  the  product,  prior 
to  or  concurrently  with  the  confirmation 
of  a  transaction  therein.  In  addition,  the 
Trust  intends  to  maintain  a  website  that 
will  include  the  Fund  prospectus  and 
additional  quantitative  information  that 
is  updated  on  a  daily  basis. 

Tne  Commission  notes  that  the  Fund 
would  be  subject  to  the  Exchange's  rules 
and  procedures  for  Investment 
Company  Units.  Because  the  Fund  will 
be  in  continuous  distribution,  the 
delivery  requirements  of  the  Securities 


Act  of  1933  will  apply  both  to  initial 
investors  and  to  all  investors  piuchasing 
such  securities  in  secondary  market 
transactions  on  the  Exchange.  The 
Commission  also  notes  that  the 
Exchange  will  issue  an  information' 
circidar  to  its  members  explaining  the 
imique  characteristics  of  this  type  of 
security  prior  to  the  commencement  of 
trading  in  shares  of  the  Fund.  The 
circular  also  will  address  members' 
responsibility  to  deliver  a  prospectus  or 
product  description  to  all  investors. 

C.  Listing  and  Trading  of  the  Index 
Fund  Shares 

The  Commission  finds  that  adequate 
rules  and  procedures  exist  to  govern  the 
listing  and  trading  of  the  Fund.  The 
Fund  will  be  subject  to  the  fuU  panoply 
of  the  Exchange's  listing,  delisting  or 
suspension  rules  and  procedures 
governing  the  trading  of  Investment 
Company  Units.  The  Fund  will  be 
deemed  an  equity  security  subject  to  all 
rules  governing  the  trading  of  equity 
securities,  including,  among  others, 
rules  governing  trading  halts,  notices  to 
members,  responsiblities  of  the 
specialist,  customer  suitability 
requirements,  and  the  election  of  a  stop 
and  stop  limit  order.  The  Exchange's 
surveillance  procedures  for  Investment 
Company  Units  will  be  applicable  to  the 
Fund.  The  Commission  believes  that  the 
Exchange's  surveillance  procediu-es  are 
adequate  to  address  the  concerns 
associated  with  the  listing  and  trading 
of  this  Fxmd,  including  any  concerns 
associated  with  purchasing  and 
redeeming  Creation  Units.  The 
Commission  further  finds  that 
permitting  stop  and  stop  limit  orders  to 
be  elected  by  a  quotation  for  Investment 
Company  Units  is  consistent  with  the 
Act  and  should  facilitate  the  trading  of 
such  securities. 

In  addition,  the  Exchange  has 
designated  that  a  minimum  of  two 
Creation  Units,  at  approximately  50,000 
shares  each,  will  be  required  to  be 
outstanding  at  the  start  of  trading.  The 
Commission  believes  this  minimum 
number  will  be  sufficient  to  help  to 
ensure  that  a  minimum  level  of  liquidity 
will  exist  at  the  start  of  trading. 
Furthermore,  the  Conunission  finds  that 
registering  the  Fund  shares  in  book- 
entry  form  through  DTC,  managing  the 
distribution  of  dividends  fi-om  net 
investment  income,  if  any,  and 
permitting  beneficial  owners  of  the 
Fund  to  offer  the  DTC  book-entry 
Dividend  Reinvestment  Service  are 
characteristics  of  the  Fimd  that  are 
consistent  with  the  Act  and  should 
allow  for  the  maintenance  of  fair  and 
orderly  markets  and  perfect  the 
mechanism  of  a  free  and  open  market. 


Fiuthermore,  the  Commission 
believes  that  the  Exchange's  proposal  to 
trade  the  Fimd  in  minimum  fractional 
increments  of  Vm  of  $1.00  is  consistent 
with  the  Act.  The  Commission  believes 
that  such  trading  should  enhance 
market  liquidity,  and  should  promote 
more  accurate  pricing,  tighter 
quotations,  and  reduced  price 
fluctuations.  The  Commission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  the 
Fimd.  Additionally,  the  Commission 
believes  that  the  proposed  original 
listing  fee  of  $5,000  is  reasonable  as  is 
the  proposed  annual  fee  of  $2,000. 

D.  Dissemination  of  Information 
Regarding  the  Fund 

The  Commission  believes  that  the 
Values  and  figures  that  the  Exchange 
proposes  to  have  disseminated  for  the 
Fund  will  provide  investors  with  timely 
and  useful  information  concerning  the 
value  of  the  Fund.  The  Exchange 
represents  that  the  value  information 
will  be  disseminated,  every  15  seconds 
during  regular  trading  hours,  through 
the  facilities  of  the  CTA  and  will  reflect 
currently  available  information 
concerning  the  value  for  Shares  of  the 
Fund.  On  a  daily  basis,  the  Exchange 
represents  that  it  will  disseminate  the 
Shares  outstanding,  the  cash  amount  per 
Creation  Unit  Aggregation,  and  the  net 
asset  value.  The  Exchange  represents 
that  the  closing  prices  of  the  Fund's 
Deposit  Securities  are  readily  available 
from,  as  applicable,  the  relevant 
exchanges,  automated  quotation 
systems,  or  on-line  information  services 
such  as  Bloomberg  or  Reuters.  The  intra- 
day  value  of  the  Underlying  Index  will 
be  available  from  S&P. 

E.  Accelerated  Approval 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  pursuant  to  Section 
19(b)(2)  of  the  Act.  The  Commission 
notes  that  the  proposed  rule  chsmge  is 
based  on  the  listing  and  trading 
standards  in  Section  703.16,  Investment 
Company  Unites,  of  the  LCM,  which  the 
Commission  previously  approved  after 
soliciting  public  comment  on  the 
proposal  pursuant  to  Section  19(b)(1)  of 
the  Act.'^  The  Commission  does  not 
believe  that  the  proposed  rule  change 
raises  novel  regulatory  issues  that  were 
not  addressed  in  the  filing.  Accordingly, 
the  Commission  believes  it  is 
appropriate  to  permit  investors  to 
benefit  from  the  flexibility  afforded  by 


this  new  product  by  trading  them  as 
soon  as  possible.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  Section  6(b)(5)  of 
the  Act,'^  to  approve  the  proposal  on  an 
accelerated  basis. 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NYSE-00- 
53),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31386  Filed  12-8-00;  8:45  am] 
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On  November  2, 1999,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-99-15)  and  on  August  11,  2000, 
amended  the  proposed  rule  change 
piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
September  15,  2000.-  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  principal  purpose  of  the 
proposed  rule  change  is  allow  certain 
affiliates  of  a  clearing  member  to  be 
designated  as  non-customers  under  the 
Commission's  hypothecation  rules  ^  so 
that  the  affiliates  may  have  their 
transactions  and  positions  commingled 
in  their  clearing  member's  firm  account 
and/or  proprietary  X-M  accoimt  at  OCC 
for  the  purpose  of  receiving  more 


favorable  clearing  margin  treatment.* 
The  proposed  rule  change  creates  a 
definition  of  Member  Affiliates  that 
consists  of  the  relevant  portion  of  the 
existing  definition  of  Related  Person  in 
OCC's  By-Laws.  (For  the  sake  of 
economy  of  expression  and  consistency, 
OCC  proposes  a  replace  that  portion  of 
the  Related  Person  definition  used  to 
define  Member  Affiliate  with  the  term 
Member  Affiliate.)  The  proposed  rule 
change  then  modffies  the  definition  of 
Non-Customer  to  include  a  Member 
Affiliate  that  has  executed  a  non- 
conforming subordination  agreement  ^ 
that  has  been  approved  by  the  clearing 
member's  designated  examining 
authority. 

Additionally,  the  proposed  rule 
change  modifies  the  definition  of 
Related  Person  to  eliminate 
redundancies  and  to  more  closely 
parallel  17  CFR  1.3(y),  which  defines 
"proprietary  account"  for  the  purposes 
of  the  Commodity  Exchange  Act's 
regulations.**  The  proposed  rule  no 
longer  refers  to  spouses  of  "any  such 
person"  (i.e.,  any  officer,  director,  or 
general  or  special  partner)  which  was 
redundant  because  the  rule  already 
covers  spouses  of  "any  non-customer  of 
the  clearing  member,"  and  the 
definition  of  Non-Customer  includes 
officers,  directors,  or  general  or  special 
partners.  Additionally,  in  order  to 
conform  OCC  rules  with  Section  1.3(y)'s 
definition  of  "proprietary  account,"  the 
proposed  rule  change  clarifies  that  not 
only  are  spouses  and  minor  dependents 
of  non-customers  Related  Persons  but 
also  that  the  spouses  and  minor 
dependents  of  certain  employees  are 
also  Related  Persons. 

n.  Discussion 

Section  17A(b)(3)(F) ''  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 


'»15U.S.C.  78sa))(l). 


>'  15  U.S.C.  78s(b)(5). 
">  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  788(b)(1). 

^  Securities  Exchange  Act  Release  No.  43276, 
(September  11,  2000),  65  FR  56015. 
3  17  CFR  240.8C-1  and  240.15c2/l. 


*  See  also  no-action  letter  from  Michael  A. 
Macchiaroli,  Associate  Director.  Division  of  Market 
Regulation,  Commission,  to  William  H.  Navin, 
Executive  Vice  President  and  General  Counsel, 
OCC,  (June  15,  2000). 

'  Non-conforming  subordination  agreements  are 
subordination  agreements  that  do  not  meet  the 
requirements  of  Appendix  D  of  Rule  15c3-l. 

8  As  defined,  a  Related  Person  is  essentially  a 
person  whose  account  would  be  a  "proprietary 
account"  under  the  rules  of  the  Commodity  Futures 
Trading  Commission,  but  who  is  nevertheless  a 
"customer"  for  purposes  of  the  Commission's 
hypothecation  rules  cited  above.  Market  Makers 
who  are  Related  Persons  of  a  clearing  member  are 
deemed  to  he  Associated  Market  Makers  and  are 
excluded  from  the  Combined  Market  Maker 
Account  under  Article  VI,  Section  3(c)  of  OCC's  By- 
Laws. 

'  15  U.S.C  78q-l(b)(3)(F). 


responsible.  For  the  reasons  set  forth 
below,  the  Commission  befieves  that 
OCC's  proposed  rule  change  is 
consistent  with  OCC's  obligations  under 
the  Act. 

The  proposed  rule  change  to  add  and 
modify  several  definitions  so  that 
affiliates  may  have  their  transactions 
and  positions  commingled  in  their 
clearing  member's  firm  account  and/or 
proprietary  X-M  account  at  OCC  should 
result  in  a  more  accurate  assessment  of 
risk  and  a  more  appropriate  margin 
requirement  thus  further  assuring  the 
safeguarding  the  securities  and  funds 
within  OCC's  control.  In  addition  the 
proposed  rule  change  should  provide 
more  consistency  with  respect  to  the 
interplay  of  the  Commodity  Exchange 
Act's  regulations  with  OC(f 's  rules. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-99-15)  be  and  hereby  is  approved. 

For  the  (Conunission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-31380  Filed  12-8-00;  8:45  am) 
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November  30,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  October 
11,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 


0  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-«. 
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Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  new 
Exchange  Rules  641,  642,  643,  and  644 
concerning  reporting,  examination, 
recordkeeping,  and  disclosure 
requirements  related  to  off-floor  trading 
oi^anizations  and  their  affiliated 
traders. 

Specifically,  the  rules  would  require 
off-floor  member  organizations  for 
whom  the  Exchange  is  the  Designated 
Examining  Authority  ("DEA")  to  make 
affirmative  inquiry  of  their  affiliated 
traders  regarding  the  sources  of  their 
funding  and  to  disclose  to  the  Exchange 
annually  all  borrowing,  lending, 
investment,  or  other  financing  activity 
relating  to  the  organization. 

For  those  off-floor  traders  that  are 
affiliated  with  off-floor  member 
organizations  and  that  are  organized  as 
entities  other  than  individuals  (e.g., 
corporations  or  limited  liability 
companies  ("LLCs")),  the  proposed 
rules  also  would  require  that  each 
individual  trader  that  trades  in  the 
accoiuit  of  such  an  entity:  (i)  Be  a  direct 
shareholder  or  member  of  the 
organization;  or  (ii)(A)  hold  his  or  her 
ownership  interest  through  an 
intermediate  entity  (such  as  a 
corporation  or  an  LlC),  (B)  be  the  sole 
shareholder  or  member  of  such 
intermediate  entity,  and  (C)  be  the  sole 
person  authorized  to  trade  for  the 
accoimt  identified  with  such  individual 
or  intermediate  entity.  In  any  case,  the 
individucd  trader  would  be  subject  to 
the  examination  and  registration 
requirements  applicable  to  individual 
traders. 

In  addition,  the  proposed  rules  would 
require  off-floor  member  firms  to 
represent  that  their  affiliated  traders  and 
trading  entities  are  in  compliance  with 
certain  federal  and  state  laws.  Finally, 
the  proposed  rules  would  allow  the 
Exchange  to  conduct  examinations  of 
affiliated  traders  of  off-floor  trading 
firms,  whether  natural  persons  or  other 
entities. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  language  is  in 
italics. 


Rule  641.  Reporting,  Record  Keeping 
and  Regulatory  Requirements  for  Off 
Floor  Traders  and  Off-Floor  Trading 
Organizations 

All  member  organizations  and 
participant  organizations  engaged  in 
proprietary  or  agency  trading  of 
securities  from  off  the  floor  of  the 
Exchange  for  whom  the  Exchange  is  the 
Designated  Examining  Authority  ("off- 
floor  firms")  shall: 

(a)  not  less  frequently  than  annually, 
make  an  affirmative  inquiry  of  each 
individual  off-floor  trader  or  trading 
entity  affiliated  with  such  off-floor  firm 
(each  an  "affilliated  trader' ), 
concerning  (i)  any  and  all  loan  or 
lending  arrangements  entered  into  by 
the  individual  affiliated  trader  or 
trading  entity  as  borrower,  including  an 
inquiry  of  the  names,  addresses,  and 
affiliations  of  any  person  or  entity 
involved,  and  dollar  amounts  borrowed 
or  loaned;  (ii)  any  and  all  investment 
arrangements  entered  into  by  the 
individual  affiliated  trader  whereby  any 
person  or  entity  has  an  investment  or 
equity  interest  in  the  affiliated  trader  or 
any  account  over  which  such  affiliated 
trader  has  trading  authority,  including 
an  inquiry  of  the  names,  addresses,  and 
affiliations  of  any  person  or  entity 
involved,  and  the  dollar  amounts 
invested:  (iii)  any  and  all  third  parties, 
including  natural  persons  or  other 
entities,  which  share  in  the  profits  or 
losses  of  any  account  of  an  affiliated 
trader  of  such  off-floor  firm; 

(b)  make  reasonable  investigation  as 
to  whether  any  relationship  disclosed  as 
a  result  of  the  inquiry  referred  to  in  rule 
641(a)  (or  otherwise  coming  to  the 
attention  of  the  off-floor  firm)  is  in 
compliance  with  all  the  regulations  set 
forth  in  Rule  64 1  (c)  below; 

(c)  annually  certify  to  the  Exchange, 
in  writing,  that  based  upon  such  inquiry 
(i)  such  off- floor  firm  has  made  all 
inquiries  required  pursuant  to  Rule 
641(a):  (ii)  such  off-floor  firm  and  its 
affiliated  traders  are  in  compliance  with 
all  applicable  laws,  including,  but  not 
limited  to,  the  Securities  Exchange  Act 
of  1934,  the  Investment  Company  Act  of 
1940,  the  Investment  Advisers  Act  of 
1940,  and  any  applicable  state  laws; 
and  (iii)  that  such  off-floor  firm  or 
affiliated  trader  (A)  carries  no  customer 
accounts  and  (B)  does  not  trade  in  an 
account  on  behalf  of  investors  or  lenders 
who  share  in  the  profits  of  such  account 
("de  facto  customer  account");  and 

(d)  maintain  all  records  pertaining  to 
affiliated  traders  and  accounts  of 
affiliated  traders  for  a  minimum  of  three 
years  in  a  readily  accessible  location. 


Rule  642.  Examination  of  Off-Floor 
Traders 

The  Exchange  shall  have  the  right  to 
conduct  examinations  of  all  off-floor 
trading  firms,  and  of  all  affiliated 
traders  of  such  off-floor  trading  firms, 
whether  natural  persons  or  other 
entities,  including,  but  not  limited  to, 
affiliated  traders,  and  any  person  or 
other  entity  engaged  in  lending, 
borrowing,  investing,  or  other  financing 
related  to  the  off-floor  trading  firm  and/ 
or  its  affiliated  traders.  The  terms  used 
in  this  Rule  shall  have  the  same 
meaning  as  in  Rule  641. 

Rule  643.  Ownership  of  Accounts. 
Affiliated  Members  of  Off-Floor  Trading 
Organizations 

(a)  Any  affiliated  trader  of  an  off-floor 
trading  firm  engaged  in  off- floor  trading 
shall  be  either  (i)  a  natural  person;  or  (ii) 
if  not  a  natural  person,  an  entity,  which 
shall  be  organized  and  have  its 
registered  office  in  a  state  or  possession 
of  the  United  States  or  the  District  of 
Columbia,  and  which  is  100%  owned 
and  controlled  by  one  natural  person 
engaged  in  off- floor  trading  for  the 
account  of  such  entity.  With  respect  to 
Section  (ii)  hereof,  the  natural  person 
shall  be  registered  with  the  Exchange  in 
accordance  with  Exchange  Rule  604, 
and  shall  be  required  to  be  qualified  as 
set  forth  in  Exchange  Rule  604(e). 

(b)  With  respect  to  affiliated  traders 
which  are  not  natural  persons,  the  off- 
floor  firm  shall  make  an  annual, 
affirmative  inquiry  into  the  ownership 
status  of  such  an  entity  to  ensure 
compliance  with  Section  (a)(ii)  of  this 
Rule,  and  shall  report  the  results  of  such 
annual  inquiry  in  writing  to  the 
Exchange.  The  Exchange  may,  in  its 
discretion,  require  evidence  and 
identification  of  the  ultimate  beneficial 
interest  in  such  an  entity.  An  entity 
referred  to  in  Section  (a)(ii)  hereof,  and 
any  natural  person  engaged  in  off-floor 
trading  in  the  account  of  such  an  entity, 
shall  be  subject  to  the  examination  and 
registration  requirements  set  forth  in 
Exchange  Rule  604(e). 

(c)  Any  off-floor  firm  or  affiliated 
trader  may  apply  for  an  exemption  from 
the  provisions  set  forth  in  this  Rule.  The 
Exchange  shall  have  the  right  to 
demand  the  Opinion  of  Counsel  of  the 
off-floor  firm  or  affiliated  trader 
regarding  the  applicant's  compliance 
with  applicable  laws,  including,  but  not 
limited  to,  the  Securities  Exchange  Act 
of  1934,  The  Investment  Company  Act 
of  1940,  the  Investment  Advisers  Act  of 
1940,  and  any  applicable  state  laws. 


Rule  644.  Disclosure  by  Off-Floor 
Trading  Organizations 

All  off- floor  trading  firms  shall 
annually  disclose  to  the  Exchange,  in 
writing: 

(a)  All  borrowing,  lending, 
investment,  or  other  financing  activity 
relating  to  the  off-floor  trading 
organization;  and 

(b)  the  names,  addresses,  and 
telephone  numbers  of  all  persons  or 
other  entities  which  engage  in 
borrowing,  lending,  investment,  or  other 
financing  activity  relating  to  the  off-floor 
firm. 

(c)  The  Exchange  may,  in  its 
discretion,  demand  written  certification 
from  off-floor  trading  organizations  of 
their  compliance  with  applicable  laws, 
including,  but  not  limited  to,  the 
Securities  Exchange  Act  of  1934,  The 
Investment  Company  Act  of  1 940,  the 
Investment  Advisers  Act  of  1940.  and 
any  applicable  state  laws. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Phlx  member  firms  for  which  the 
Exchange  is  the  DEA  generally  do  not 
carry  pubUc  customer  accounts.  If  a 
Phlx  member  firm  carries  customer 
accoimts,  it  is  required  to  become  a 
member  of  a  national  securities 
association  (e.g.,  the  National 
Association  of  Securities  Dealers 
("NASD")).  Under  agreements  that  the 
Phlx  has  entered  into  with  other  self- 
regulatory  organizations  ("SROs")  in 
accordance  with  Rule  1 7d-2  imder  the 
Act, 3  any  Phlx  member  that  is  edso  a 
member  of  another  SRO  (including  the 
NASD)  would  be  assigned  to  another 
DEA. 

Typically,  off-floor  trading  firms  that 
are  Phlx  members  are  structured  as 
LLCs.  In  most  cases,  the  individual 
traders  at  the  firm  are  also  "members" 


of  the  firm  and  hold  equity  interests  in 
the  firm.  These  traders  are  not  regarded 
as  "customers"  of  the  firm.  Thejtypical 
Phlx  member  that  is  an  LLC  has'a 
clearing  arrangement  with  another 
member  firm  whereby  the  latter  clears 
all  transactions  for  the  LLC  through  a 
single  accoimt.  Individual  off-floor 
traders  and  trading  entities  trade  as 
affiliated  members  of  the  LLC  by  way  of 
"sub-accounts"  with  the  LLC. 

One  mail  piupose  of  the  proposed 
new  rules  is  to  ensure  that  off-floor 
traders  and  trading  entities  affiliated 
with  off-floor  member  firms  for  which 
the  Exchange  is  the  DEA  are  not  trading 
on  behalf  of  customers.  The  proposed 
rules  would  enable  the  Exchange  to 
determine  whether  such  affiliates  have 
certain  third-party  financing 
arrangements  in  place  which  would 
cause  them  to  be  engaged  in  trading  on 
behalf  of  customers  or  de  facto 
customers  because,  for  example,  the 
"lender"  or  "investor"  shares  in  the 
trading  profits  and  losses  of  traders 
affiliated  with  the  firms.'* 

The  Phlx's  proposal  would  require 
that,  for  off-floor  firms  for  which  the 
Phlx  is  the  DEA,  traders  who  are  also 
members  of  the  firm  (in  the  case  of  firms 
organized  as  LLCs)  either  hold  their 
membership  interests  directly  or 
indirectly  through  a  legal  entity  that  is 
wholly  owned  by  them,  unless  the  firm 
has  obtained  a  waiver  from  the  Phlx.  To 
allow  a  member  to  hold  his  membership 
interest  in  the  LLC  indirectly  through  a 
legal  entity  that,  itself  has  multiple 
shareholders  could  result  in  one 
individual  trading  on  behalf  of  an 
imlimited  number  of  co-owners.  While 
the  proposed  rule  does  not  preclude 
multiple  owners, 5  the  main  reason  why 
such  off-floor  firms  are  Phlx  DEA 
members  is  because  such  firms  do  not 
carry  public  customer  accounts.  Under 
certedn  circimistances,  the  multiple 
ovkrners  of  such  affiliated  trading  firms 
could  be  deemed  "customers"  of  the 
individual  who  is  conducting  trading 
activities  on  their  behalf  In  that  event, 
regulatory  requirements  applicable  to 
firms  with  "customers"  would  attach  to 
such  a  member  firm. 

In  addition,  certain  other 
unanticipated  legal  and  regulatory 
problems  could  arise,  such  a  triggering 
registration  and  other  requirements 
under  the  Investment  Company  Act  of 


1940,  the  Investment  Advisers  Act  of 
1940,  or  state  securities  laws. 

The  proposed  rules  would  allow  the 
Exchange's  Examinations  Department  to 
monitor  more  closely  the  activities  of 
off-floor  traders  and  off-floor  trading 
firms  for  whom  the  Exchange  is  the 
DEA,  and  woidd  require  such  off-floor 
trading  firms  to  inquire  into,  and  more 
closely  monitor,  the  activities  and 
financing  arrangements  of  their 
affiliated  individual  traders  and  trading 
entities. 

Another  purpose  of  the  proposed 
rules  is  to  require  off-floor  member 
firms  to  represent  to  the  Exchange  that 
they  will  make  inquiries  concerning 
investment  and  other  arrangements 
which,  it  undertaken  by  the  off-floor 
member  firms  or  by  their  affiliated 
traders,  could  legally  cause  such  off- 
floor  member  firms  or  their  affiliated 
traders  to  become  an  unregistered 
investment  company,  investment 
advisory  firm,  or  broker-dealer.  For 
example,  the  relationship  between  an 
individual  off-floor  trader  and  an 
investor  who  shares  in  the  profits  and 
losses  associated  with  that  off-floor 
trader's  accoimt  could  be  construed  as 
an  advisory  relationship,  whereby  the 
off-floor  trader  makes  investment 
decisions  on  behalf  of,  or  dispenses 
investment  advice  to,  the  investor. 
Although  the  Exchange  does  not 
directly  enforce  securities  laws  other 
than  those  pertaining  to  the  Act,^  a 
failure  to  comply  with  these  other  laws 
could  be  a  threat  to  customers,  investor 
protection,  and  the  soundness  of  the  off- 
floor  firm,  and  result  in  violations  of 
Exchange  rules  such  as,  without 
limitation,  rules  pertaining  to  books  and 
records,  net  capital  requirements, 
supervisory  procedures,  and  margin 
requirements. 

"The  proposed  rules  would  require  off- 
floor  firms  for  which  the  Exchange  is 
the  DEA  to  provide  annual  reports  to  the 
Exchange  concerning  such  firm's 
inquiries  into  its  affiliated  traders  and 
trading  entities,  and  to  annually 
disclose  in  vmting  to  the  Exchange  its 
borrowing,  lending,  investment,  or  other 
financing  activities  (including  names, 
addresses,  and  telephone  numbers  of  all 
persons  or  other  entities  who  engage  in 
such  activities).' 


n7C3Tl240.17d-2. 


*  If  an  ofT-floor  trading  finn  were  engaged  in 
trading  on  behalf  of  customers,  it  would  be  required 
to  comply  with  a  variety  of  regulatory  and 
procedural  requirements,  such  a£  Rules  15c3-l  and 
15c3-3  under  the  Act,  17  CFR  240.15C-3  and 
240.15C3-3. 

'  Any  off-floor  firm  or  affiliated  trader  may  apply 
for  an  exemption  &xim  the  single-shareholder 
requirement  pursuant  to  proposed  Rule  643(c). 


"See  Phlx  Rule  960. 

'Phlx  Rule  783  requires  members  and  member 
organizations  to  report  to  the  Exchange  any 
ftnancial  arrangement  entered  into  with  another 
member,  member  organization,  foreign  currency 
participant,  or  participant  organization,  or  a  general 
partner,  voting  shareholder,  or  any  associated 
person  thereof,  or  a  non-member.  A  "financial 
arrangement"  is  defined  in  Rule  783  as:  (1)  The 
direct  financing  of  a  member  or  participant 
organization's  dealings  upon  the  Exchange  with  the 

CoDtioued 
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2.  Statutory  Basis 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act  8  in  general  and  Section  6(b)(5) " 
in  particular  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest,  by  requiring  diligence 
on  the  part  of  off-floor  member  firms  for 
which  the  Exchange  is  the  DEA  in 
examining  the  financing  and  investment 
arrangements  of  their  affiliated  traders 
and  trading  entities,  and  by  requiring 
off-floor  member  firms  to  report  the 
results  of  such  examinations  to  the 
Exchange.  The  Exchange  believes  that 
the  proposal  will  help  ensure  that  the 
rules  and  provisions  of  the  Act  that  are 
designed  to  promote  customer 
protection  and  the  financial  soundness 
of  broker-dealers  are  followed,  and 
should  facilitate  the  Exchange's 
examination  and  enforcement  functions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  with  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


exception  of  clearing  arrangements;  (2)  any  direct 
equity  investment  or  profit  sharing  arrangement;  (3) 
any  consideration  over  the  amount  of  $5000  that 
constitutes  a  gift,  loan,  salary,  or  bonus;  and  (4)  the 
guarantee  of  a  trading  account  with  the  exception 
of  clearing  arrangements.  The  proposed  rules  would 
apply  to  financial  arrangements  of  affiliated  traders 
and  trading  entities  of  the  off-floor  trading  firms, 
and  to  the  requirement  of  off-floor  trading  firms  to 
conduct  examinations  of  such  affiliated  traders  and 
trading  entities,  and  to  report  thereon  to  the 
Exchange.  To  the  extent  that  an  off-floor  member 
firm  has  made  a  report  of  a  financial  arrangement 
pursuant  to  Rule  783  which  is  identical  to  a  report 
required  under  the  proposed  rules,  no  such 
identical  report  would  be  required  by  the  off-floor 
member  firm.  This  would  eliminate  the 
unnecessary  duplication  of  reporting  by  the  off- 
floor  member  firm.  Notwithstanding  this  exception, 
off-floor  member  firms  subject  to  these  proposed 
rules  would  be  responsible  for  any  other  disclosure, 
examination,  or  other  reporting  required  by  the 
proposed  rules. 

'15U.S.C.  78f. 

•15U.S.C.  78«[b)(5). 


publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By'order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-92  and  should  be 
submitted  by  January  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31382  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  3493] 

Shipping  Coordinating  Committee; 
Renewal  of  the  Shipping  Coordinating 
Committee 

The  Department  of  State  is  renewing 
the  Shipping  Coordinating  Committee  to 
solicit  the  view  of  interested  members  of 
the  public  and  government  agencies  on 
maritime  policy  issues,  for  the  guideince 
of  U.S.  delegations  to  international 
meetings  on  these  matters.  The  Under 
Secretary  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  public  interest. 

Membership  includes  representatives 
from  the  maritime  industry,  labor 


">17  CFR  200.30-3(a)(12). 


unions,  environmental  groups  and 
government  bureaus  and  agencies.  The 
Committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA).  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  the  FACA  Section  10(d),  5  U.S.C. 

Any  questions  concerning  this 
committee  should  be  referred  to  the 
Executive  Secretary,  Stephen  M.  Miller 
at  (202)  647-6961.' 

Dated:  December  6,  2000. 

Mira  Piplani, 

International  Transportation  and  Commercial 
Officer 

IFR  Doc.  00-31583  Filed  12-7-00;  2:26  pm) 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  3470] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Stability  of  Load 
Lines  and  on  Fishing  Vessels  Safety; 
Notice  of  Meeting  Cancellation 

On  November  15,  2000,  65  FR  69118, 
the  United  States  Coast  Guard  published 
Notice  #3466  to  announce  a  meeting  of 
the  Shipping  Coordinating  Committee  to 
be  held  on  Monday,  December  11,  2000. 
The  purpose  of  this  meeting  was  to 
review  the  agenda  items  to  be 
considered  at  the  forty-fourth  session  of 
the  Subcommittee  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety 
(SLF  44)  of  the  International  Maritime 
Organization  (IMO). 

This  notice  is  to  annoimce  that  the 
meeting  is  cancelled. 

For  further  information,  please 
contact  Mr.  Paul  Cojeen,  U.S.  Coast 
Guard  Headquarters,  Commandant  (G- 
MSE-2),  room  1308,  2100  Second 
Street.  SW.,  Washington,  DC  20593- 
0001  or  by  calling  (202)  267-2988. 

Dated:  December  6.  2000. 

Mira  Piplani, 

International  Transportation  and  Commercial 
Officer. 

(FR  Doc.  00-31584  Filed  12-7-00;  2:26  pm] 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  3469] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Standards  of 
Training  and  Watchiceeping;  Notice  of 
Meeting  Cancellation 

On  November  15,  2000,  65  FR  69118, 
the  United  States  Department  of  State 
published  notice  #3467  to  announce  a 
meeting  of  the  Shipping  Coordinating 


Committee  to  be  held  on  Thursday, 
December  14,  2000.  The  purpose  of  this 
meeting  was  to  review  the  agenda  items 
to  be  considered  at  the  thirty-second 
session  of  the  Subcommittee  on 
Standards  of  Training  and 
Watchkeeping  (STW  32)  of  the 
International  Maritime  Organization 
(IMO). 

This  notice  is  to  announce  that  the 
meeting  is  cancelled. 

For  fiulher  information,  please 
contact  Chief,  Office  of  Operating  and 
Environmental  Standards,  U.S.  Coast 
Guard  Headquarters,  Commandant  (G- 
MSO),  room  1210,  2100  Second  Street, 
SW,  Washington,  DC,  20593-0001  or  by 
calling  LCDR  Luke  Harden  at:  (202) 
267-1838. 

December  6,  2000. 

Mira  Piplani, 

International  Transportation  and  Commercial 
Officer. 

(FR  Doc.  00-31585  Filed  12-7-00;  2:26  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-00-7740  (P0A-2S(R))] 

Application  by  the  Kiesel  Company  for 
a  Preemption  Determination  as  to 
Missouri  Prohibition  Against 
Recontainerization  of  l-lazardous 
Waste  at  a  Transfer  Facility 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  Reopening  Period  for 
Public  Comment 

SUMMARY:  RSPA  is  reopening  the  period 
for  interested  parties  to  submit 
comments  on  an  application  by  The 
Kiesel  Company  (Kiesel)  for  an 
administrative  determination  whether 
Federal  hazardous  material 
transportation  law  preempts  a  Missouri 
regulation  prohibiting  the 
recontainerization  of  hazardous  waste 
by  a  transporter  at  a  transfer  facility. 
DATES:  Additional  comments  received 
on  or  before  January  25,  2001,  and 
rebuttal  comments  received  on  or  before 
March  12,  2001,  will  be  considered 
before  issuing  an  administrative  ruling 
on  Kiesel 's  application.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  previously  or  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PL-401 ,  400 


Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  application  and  all 
comments  are  also  available  on-line 
through  the  home  page  of  DOT's  Docket 
Management  System,  at  "http:// 
dms.dot.gov." 

Comments  must  refer  to  Docket  No. 
RSPA-00-7740  and  may  be  submitted 
to  the  docket  either  in  writing  or 
electronically.  Send  three  copies  of  each 
written  comment  to  the  Dockets  Office 
at  the  above  address.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  To  submit 
comments  electronically,  log  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov,  and  click  on  "Help 
&  Information"  to  obtain  instructions. 

A  copy  of  each  comment  must  also  be 
sent  to  (1)  Kiesel's  attorney,  Mr.  Richard 
Greenberg,  Greensfelder,  Hemker  & 
Gale,  P.C,  2000  Equitable  Bldg.,  10 
South  Broadway,  St.  Louis,  MO  63102- 
1774,  and  (2)  Mr.  Stephen  M.  Mahood, 
Director,  Missoiui  Department  of 
Natural  Resources,  P.O.  Box  176, 
Jefferson  City,  MO  65102.  A  certification 
that  a  copy  has  been  sent  to  these 
persons  must  also  be  included  with  the 
comment.  (The  following  format  is 
suggested:  "I  certify  that  copies  of  this 
conunent  have  been  sent  to  Messrs. 
Greenberg  and  Mahood  at  the  addresses 
specified  in  the  Federal  Register.") 

A  list  and  subject  matter  index  of 
hazardous  materials  preemption  cases, 
including  each  Inconsistency  Ruling 
(IR)  and  Preemption  Determination  (PD) 
issued  by  DOT,  are  available  through 
the  home  page  of  RSPA's  Office  of  the 
Chief  Counsel,  at  "http://rspa- 
atty.dot.gov."  A  paper  copy  of  this  list 
and  index  will  be  provided  at  no  cost 
upon  request  to  Mr.  Hilder  (see  "For 
Further  Information  Contact"  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Covmsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001  (Tel. 
No.  202-366-^400). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  June  28,  2000  letter,  Kiesel 
applied  for  a  determination  that  Federal 
hazardous  material  transportation  law, 
49  U.S.C.  5101  et  seq.,  preempts  the 
prohibition  against  recontainerization  of 
hazardous  waste  in  a  regulation  of  the 
Missouri  Department  of  Natural 
Resources  (DNR)  at  10  CSR  25- 
6.263(2)(A).10.H: 

Recontainerization  of  hazardous  wastes  at 
a  transfer  facility  is  prohibited:  however, 
hazardous  waste  containers  may  be 


overpacked  to  contain  leaking  or  to  safeguard 
against  potential  leaking.  When  containers 
are  overpacked,  the  transported  shall  affix 
labels  to  the  overpack  container,  which  are 
identical  to  the  labels  on  the  original 
shipping  container;  *   *   * 

In  its  application,  Kiesel  stated  that  it 
is  a  licensed  hazardous  waste 
transporter  that  has  a  rail  siding  at  its 
facility  located  within  the  City  of  St. 
Louis,  Missouri.  Kiesel  stated  that  it 

has  been  in  discussions  regarding  the  use  of 
the  rail  siding  at  its  facility  to  provide  a 
transfer  point  for  the  off  loading  of  hazardous 
waste  from  rail  cars  to  tankers  or  vacuum 
trucks  for  transport  to  a  disposal  site  in 
Illinois  licensed  to  receive  and  dispose  of 
hazardous  waste.  The  transfer  of  hazardous 
waste  fh)m  the  rail  car  to  a  trailer  or  a 
vacuum  truck  would  constitute 
recontainerization  which  is  prohibited  under 
Missouri  regulations. 

Notice  of  Kiesel's  application  was 
published  in  the  Federal  Register  on 
August  14,  2000,  and  interested  parties 
were  invited  to  submit  comments  by 
September  28,  2000,  and  rebuttal 
comments  by  November  13,  2000.  65  FR 
49633.  In  the  August  14,  2000  public 
notice,  RSPA  also  referred  to  DNR's 
regulations  on  transporters  of  hazardous 
waste  set  forth  in  10  CSR  25-6.263;  the 
lack  of  any  general  prohibition  in  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  Parts  171-180,  against 
the  transfer  of  hazardous  materials  from 
one  container  to  another;  and  Kiesel's 
argiunent  that  "an  identical  regulation" 
was  foimd  to  be  preempted  in  PD-12(R), 
New  York  Department  of  Environmental 
Conservation  Requirements  on  the 
Transfer  and  Storage  of  Hazardous 
Waste  Incidental  to  Transportation,  63 
FR  62517  (Dec.  6,  1995).  decision  on 
petition  for  reconsideration,  65  FR 
15970  (Apr.  3,  1997),  petition  for 
judicial  review  dismissed,  New  York  v. 
U.S.  Dep't  of  Transportation,  37  F. 
Supp.  2d  152  (N.D.N.Y.  1999).  65  FR  at 
49633.  hi  parts  D  and  III  of  the  August 
14,  2000  public  notice,  RSPA  discussed 
the  preemption  provisions  in  49  U.S.C. 
5125  and  the  procedures  for  issuing 
preemption  determinations.  Id.  at 
49634-35. 

n.  Comments  Received  and  Request  to 
Withdraw  Application 

In  response  to  the  August  14,  2000 
public  notice,  RSPA  has  received  the 
following  submissions: 

—An  August  30,  2000  letter  from  Kiesel 
clarifying  that  it  had  not  been  advised 
by  dSjR  that  transferring  hazardous 
waste  frt)m  a  rail  car  to  a  motor 
vehicle  would  constitute  a  prohibited 
recontainerization  of  hazardous 
waste,  contrary  to  RSPA's 
imderstanding  from  Kiesel's  mention 
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of  "discussions"  in  its  application. 
See  65  FR  at  49634.  In  this  letter, 
Kiesel  also  stated  that  "the  plain 
language  of  the  regulation  would 
encompass  this  practice  as  it  would 
require  that  rail  cars  of  bulk 
hazardous  waste  would  be  placed  in 
new  and  different  containers  such  as 
vacuum  trucks  or  tank  trailers." 

-A  September  28,  2000  comment  from 
National  Tank  Truck  Carriers,  Inc. 
(NTTC)  which  reads  the  Missouri 
regulation  to  prohibit  "the  transfer  of 
[a  hazardous]  product  from  one 
container  to  another."  NTTC  stated 
that  it  is  "a  national  trade  association 
composed  of  approximately  200 
trucking  companies  which  specialize 
in  the  transportation  of  hazardous 
materials,  hazardous  wastes  and 
hazardous  substances  in  cargo  tank 
motor  vehicles  throughout  the  United 
States,"  and  implied  that  at  least  some 
of  its  members  are  affected  by  the 
Missouri  prohibition  against 
recontainerization  of  hazardous 
wastes  at  a  transfer  facility.  It  stated 
that  the  Missouri  prohibition  is 
preempted  by  Federal  hazardous 
material  transportation  law  because 
"transportation"  includes  the 
"loading"  and  "unloading"  of 
hazardous  materials  incidental  to 
their  movement,  and  Congress  has 
given  DOT  the  "exclusive  power"  to 
regulate  matters  involving  the 
"packing,  repacking  [andl  handling" 
of  hazardous  materials  in 
transportation. 

-An  undated  letter  from  DNR  stating 
that  it  has  informed  Kiesel  that  "the 
off-loading  of  hazardous  wastes  from 
rail  cars  onto  trucks,  is  not  prohibited 
by  10  CSR  25-6.263(1)"  and 
requesting  an  extension  of  the 
comment  period  "in  the  event  that 
Kiesel  does  not  withdraw"  its 
application.  With  this  imdated  letter, 
DSJR  attached  a  copy  of  its  September 
26.  2000  letter  to  Kiesel  in  which  DNR 
stated  that  it  wants  to  "work  with 
Kiesel  personnel  to  develop  a 
manifesting  protocol  to  insure  all 
shipments  will  be  accompanied  by 
proper  dociimentation  as  required  by 
the  Department  of  Transportation, 
Environmental  Protection  Agency 
(EPA],  and  the  Department  of  Natural 
Resources  (DNR)." 

-An  October  10,  2000  comment  from 
Safco  Safe  Transport  (Safco),  of 
Seattle,  Washington,  objecting  to  an 
extension  of  the  comment  period  and 
questioning  whether  DNR  is 
attempting  to  impose  additional 
requirements  under  a  manifest 
"protocor'  that  goes  beyond  the  HMR 
or  EPA's  regulations.  Safco  did  not 


indicate  whether  it  operates  in 
Missouri. 

— An  October  12,  2000  letter  from  Kiesel 
stating  that  it  had  no  objection  to  a  30- 
day  extension  of  the  period  to 
comment  on  its  application  in  this 
matter  to  "allow  further  clarification 
of  the  position  of  the  Department  of 
Natural  Resources  and  determine  if  a 
preemption  determination  is 
necessary  given  the  public  position  of 
the  Department. " 

—An  October  30,  2000  letter  from  Kiesel 
stating  that  it  had  received  "written 
assurances"  from  DNR  that  the 
prohibition  against  recontainerization 
of  hazardous  wastes  "does  not  apply 
to  the  transfer  of  hazardous  wastes 
transferred  from  railcars  to  trucks." 
Kiesel  did  not  provide  a  copy  of  the 
written  assurances  it  had  received 
from  DNR.  Kiesel  stated  that  it  was 
withdrawing  its  application  in  this 
matter. 

— An  undated  note  from  Safco 
withdrawing  its  earlier  objection  to  an 
extension  of  the  comment  period  and 
stating  that  preemption  occurs  by 
"operation  of  law"  and  "cannot  be 
withdrawn." 

ni.  Discussion 

RSPA  does  not  have  any  procedure 
for  withdrawing  an  application  for  a 
preemption  determination.  In  the  past, 
RSPA  has  dismissed  proceedings 
involving  a  city  ordinance  that  never 
went  into  effect.  Docket  No.  PDA-3(RF) 
(Chester,  West  Virginia),  59  FR  4962 
(Feb.  2,  1994),  and  a  local  requirement 
that  was  repealed  after  the  application 
was  filed.  Docket  No.  PDA-14(R)  (El 
Paso,  Texas),  62  FR  11677  (March  21. 
1996).  But  RSPA  has  never  stated  that 
an  applicant  can  end  a  preemption 
proceeding  by  simply  withdrawing  its 
application  when  a  non-Federal 
requirement  on  transporting  hazardous 
materials  remains  in  effect. 

Unlike  a  lawsuit,  these  administrative 
proceedings  are  initiated  only  when 
RSPA  publishes  a  notice  in  the  Federal 
Register  inviting  interested  persons  to 
comment  on  an  application.  49  U.S.C. 
5125(d)(1),  49  CFR  107.203(d), 
107.205(b).  RSPA  may  dismiss  an 
application  without  prejudice  and 
return  it  to  the  applicant  without 
publishing  a  notice  in  the  Federal 
Register.  See  49  CFR  107.207(b). 
Moreover,  there  is  no  "default"  suffered 
in  a  preemption  proceeding  if  the  State, 
locality,  or  Indian  tribe  does  not  submit 
comments  on  an  application.  See,  e.g., 
PD-5(R),  Massachusetts  Requirement  for 
an  Audible  Back-up  Alarm  on  Bulk 
Tank  Carriers  Used  to  Deliver 
Flammable  Material,  58  FR  62702  (Nov. 
29, 1993),  and  IR-27,  Colorado 


Regulations  on  Transportation  of 
Radioactive  Materials,  54  FR  16326 
(Apr.  21,  1989),  aff'd,  Colorado  Pub. 
Util.  Comm'n  v.  Harmon,  951  F.2d  1571 
(10th  Cfr.  1991),  reversing  No.  88-Z- 
1524  (D.  Colo.  1989). 

Any  interested  person  may  submit 
comments  on  an  application  for  a 
preemption  determination,  unlike  a 
lawsuit  where  the  proceedings  are 
limited  to  the  named  parties.  49  CFR 
107.205(c).  And  RSPA  may  go  beyond 
the  application  and  comments  to 
"initiate  an  investigation  of  any 
statements  in  an  application  and  utilize 
*   *   *  any  relevant  facts  obtained  by 
that  investigation"  and  "may  consider 
any  other  source  of  information."  49 
CFR  107.207(a).  Following  issuance  of  a 
determination,  any  "aggrieved"  person 
may  file  a  petition  for  reconsideration, 
49  CFR  107.211(a),  and  any  party  to  the 
proceeding  may  "bring  an  action  for 
judicial  review."  49  U.S.C.  5125(f),  49 
CFR  107.213. 

These  differences  from  a  lawsuit  are 
consistent  with  the  very  purpose  for 
issuing  preemption  determinations. 
RSPA  believes  that  the  value  in 
deciding  whether  a  non-Federal 
requirement  is  inconsistent  with  (or 
preempted  by)  Federal  hazardous 
material  transportation  law 

goes  beyond  the  resolution  of  an  individual 
controversy.  At  a  time  when  hazardous 
materials  transportation  is  receiving  a  great 
deal  of  public  attention,  the  forum  provides 
(RSPA)  an  opportunity  to  express  its  views 
on  the  proper  role  of  State  and  local  vis-a- 
vis Federal  regulatory  activity  in  this  area. 

IR-2,  Rhode  Island  Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas. 
etc.,  decision  on  appeal,  45  FR  71881, 
71882  (Oct.  30,  1980). 

The  manner  in  which  a  non-Federal 
requfrement  is  actually  applied  or 
enforced  must  be  considered  under  the 
"obstacle"  test  in  49  U.S.C.  5125(a)(2), 
but  not  necessarily  imder  the  "dual 
compliance"  test  in  §  5125(a)(1)  or  the 
"substantively  the  same  as"  criteria  in 
§  5125(b)(l){A)-(E).  On  this  point,  RSPA 
previously  discussed  an  "extreme 
example  [of]  the  nonimplementation  or 
nonenforcement  of  a  directly  conflicting 
State  requirement,"  and  found  that  it 
"makes  no  sense  *   *   *  to  say  that  since 
there  is  no  enforcement  there  is  no 
conflict."  Id.  at  71883.  Moreover,  a 
commenter  in  another  proceeding  has 
asserted  that  a  regulation  or  ordinance 
is  "enforced"  whenever  it  remains  in 
effect,  because  persons  feel  compelled 
to  comply  with  the  requirement  even 
when  there  have  not  been  citations  or 
other  "enforcement  proceedings."  Thus, 
there  may  be  an  issue  whether  a  non- 
Federal  requirement  is  an  obstacle  to  the 


safe  transportation  of  hazardous 
materials  and  the  specific  requirements 
in  the  HMR,  even  when  not  enforced, 
because  the  requirement  may  cause 
offerors  or  transporters  of  hazardous 
materials  to  take  actions  that  are  not 
required  by  the  HMR,  or  refrain  from 
actions  that  are  permitted  under  the 
HMR. 

While  it  may  not  be  necessary  to  look 
at  the  actual  application  of  a  non- 
Federal  requirement,  except  when 
applying  the  "obstacle"  test,  the  words 
in  the  requirement  always  set  the  scope 
of  the  requirement.  In  some  cases,  terms 
may  be  defined  in  the  statute, 
regulation,  or  ordinance.  Otherwise, 
those  terms  must  be  given  their  usual 
and  customary  meaning.  But  RSPA 
cannot  accept  efforts  to  interpret  a  non- 
Federal  requirement  in  a  manner  that 
"is  in  direct  conflict  with  the  plain 
language"  of  the  State,  local,  or  tribal 
statute,  regulation,  or  ordinance.  PD- 
14(R),  Houston,  Texas,  Fire  Code 
Requirements  on  the  Storage, 
Transportation,  and  Handling  of 
Hazardous  Materials,  63  FR  67506, 
67510  (Dec.  7,  1998),  decision  on 
petition  for  reconsideration,  64  FR 
33949  (June  24,  1999). 

Here,  both  NTTC  and  Safco  appear  to 
support  Kiesel's  position  that  RSPA 
should  consider  the  "plain  language"  of 
Missouri's  prohibition  against 
recontainerization  of  hazardous  waste 
and  find  that  the  Missouri  regulation  is 
preempted  because  it  is  not 
substantively  the  same  as  Federal 
requirements  on  "the  packing, 
repacking,  (and]  handling  *   *   *  of 
hazardous  material."  49  U.S.C. 
5125(b)(1)(B).  Kiesel  also  specifically 
refers  to  PD-12(R),  where  the  applicant 
and  other  persons  indicated,  without 
contradiction,  that  New  York's 
repackaging  prohibition  prevented  a 
transporter  "from  transferring  the 
contents  of  rail  cars  into  trucks."  60  FR 
at  62536. 

To  date,  very  few  comments  have 
been  submitted  on  Kiesel's  application. 
Neither  Kiesel  nor  DNR  has  provided  a 
copy  of  the  "written  assurances" 
explaining  why  the  prohibition  against 
recontainerization  in  10  CSR  25- 
6.263(2)(A).10.h  would  not  apply  to 
Kiesel's  planned  operations,  nor  has 
DNR  submitted  any  comments 
explaining  its  regulation  and  why  it  is 
not  preempted  by  49  U.S.C. 
5125(b)(1)(B).  Under  these 
circimistances,  it  is  appropriate  to 
reopen  the  comment  period  rather  than 
simply  to  proceed  to  a  determination  in 
this  proceeding. 


IV.  Reopening  of  Comment  Periods 

The  period  to  submit  comments  on 
Kiesel's  application  is  reopened  to  allow 
a  new  initial  comment  period  of  45 
days,  followed  by  a  45-day  period  for 
rebuttal  comments. 

All  comments  should  address 
whether  49  U.S.C.  5125  preempts  the 
prohibition  against  recontainerization  in 
10  CSR  25-6.263(2)(A)10.H,  and,  in  the 
context  of  the  preemption  criteria 
discussed  in  the  August  14,  2000  public 
notice: 

(1)  explain  the  meaning  of  the 
Missouri  prohibition  against 
recontainerization  of  hazardous  wastes 
and  the  maimer  in  which  that 
prohibition  is  applied  and  enforced;  and 

(2)  address  the  assertions  in  Kiesel's 
August  30,  2000  letter  that  the  Missouri 
prohibition  against  recontainerization 
precludes  a  transfer  of  hazardous  waste 
from  a  rail  car  to  a  motor  vehicle  and 

is  preempted  because  it  is  not 
substantively  the  same  as  RSPA's 
regulations  on  the  "packing,  repacking, 
[and]  handling  *   *  *  of  hazardous 
material."  49  U.S.C.  5125(b)(1)(B). 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  consideration  of  applications 
for  preemption  determinations,  set  forth 
at  49  CFR  107.201-107.211. 

Issued  in  Washington,  DC  on  December  4, 
2000. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  00-31477  Filed  12-8-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORT AUON 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  No.  RSPA-00-8452;  Notice  1] 

Pipeline  Safety:  intent  To  Approve 
Waiver  and  Environmental 
Assessment  of  Waiver  for  Quite  Energy 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  Intent  to  Consider 
Waiver  and  Environmental  Assessment 
of  Waiver. 

SUMMARY:  The  Office  of  Pipeline  Safety 
(OPS)  is  conducting  a  Risk  Management 
Demonstration  Program  with  pipeline 
operators  to  determine  how  risk 
management  might  be  used  to 
complement  and  improve  the  existing 
Federal  pipeline  safety  regulatory 
process.  OPS  selected  Duke  Energy 


(Dtike)  as  a  candidate  for  participation 
in  the  Demonstration  Program; 
subsequently,  OPS  and  Duke  held 
discussions  as  part  of  a  consultation 
process.  During  the  consultation,  Ehike 
identified  a  portion  of  its  system  where 
it  believed  performing  alternative  risk 
control  activities  in  lieu  of  compliance 
with  current  regulations  woxdd  result  in 
a  comparable  margin  of  safety  and 
environmental  protection.  Duke 
submitted  an  application  to  OPS  to 
temporarily  waive  certain  regulatory 
requirements  relating  to  class  location 
changes  for  five  locations  in  a  3-line 
system,  ranging  from  0.5  miles  to  0.88 
miles  in  lei:^[th  and  totaling  12.2  miles 
in  fifteen  pipeline  segments.  Duke  had 
previously  reduced  the  operating 
pressure  along  the  fifteen  segments  in 
accordance  with  these  requirements  and 
seeks  to  return  the  pipeline  to  its 
historical  operating  pressure.  Duke  has 
completed  many  of  the  proposed 
alternative  risk  control  activities  related 
to  assuring  integrity  of  the  pipeline  in 
the  segments  for  which  regulatory  relief 
is  sought.  Discussions  continue  between 
OPS  and  Duke  regarding  progranmiatic 
aspects  of  the  company's  risk 
management  demonstration  project. 

This  Notice  annoimces  OPS's  intent 
to  approve  a  waiver  to  allow  Duke  to 
increase  the  allowable  operating 
pressure  in  these  fifteen  pipe  segments. 
OPS  has  reviewed  the  terms  of  this 
waiver  and  found  them  to  be 
appropriate.  Among  the  terms  of  the 
waiver  that  were  crucial  to  OPS's 
decision  to  consider  granting  the  waiver 
were  Duke's  selection  as  a  candidate  for 
the  Risk  Management  Demonstration 
Program,  Duke's  subsequent 
participation  in  the  consultation  process 
with  an  OPS  Project  Review  Team 
(PRT),  the  comparable  margin  of  safety 
and  environmental  protection  provided 
by  the  proposed  activities,  and  the 
expectation  that  the  continuing 
discussions  with  Duke  may  result  in 
approval  of  their  risk  management 
demonstration  project.  In  addition,  OPS 
has  found  that  the  overall  effect  of  the 
waiver  is  not  inconsistent  with  pipeline 
safety.  If  granted,  this  waiver  would 
expire  upon  either  the  approval  or 
disapproval  of  Duke's  risk  management 
demonstration  project. 

OPS  is  considering  whether  or  not 
additional  regidations  to  enhance 
pipeline  integrity  in  high  consequence 
areas  are  warranted  for  natural  gas 
transmission  pipelines.  Additional 
information  on  integrity  management 
rule-related  activities  is  available  on  the 
OPS  web  site  at  http://ops.dot.gov. 
Within  90  days  of  OPS's  adoption  of 
new  rules  related  to  integrity 
management  of  natural  gas  pipelines. 
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Duke  will  be  required  to  re-evaluate  the 
effects  of  this  waiver  and  report  to  OPS 
on  whether  the  terms  of  the  waiver 
continue  to  be  appropriate  and  whether 
the  overall  effect  of  the  waiver  remains 
consistent  with  pipeline  safety. 

This  Notice  also  provides  an 
environmental  assessment  of  Duke's 
Activities.  Based  on  this  environmental 
assessment,  OPS  has  preliminarily 
concluded  that  this  waiver  will  have  no 
significant  environmental  impacts. 

OPS  seeks  pubUc  comment  on  the 
proposed  waiver  and  the  environmental 
assessment,  so  that  it  may  consider  and 
address  these  comments'  before  making 
a  final  decision  on  this  matter. 
ADDRESSES:  OPS  requests  that 
comments  to  this  Notice  or  about  this 
enviroimiental  assessment  be  submitted 
on  or  before  January  10,  2001,  so  they 
can  be  considered  before  a  final 
determination  is  made  whether  to  grant 
the  waiver  to  Duke.  Written  comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
number  RSPA-00-8452.  Persons  should 
submit  the  original  comment  dociunent 
and  one  (1)  copy.  Persons  wishing  to 
receive  confirmation  of  receipt  of  their 
comments  must  include  a  se^-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Street,  SW.,  Washington,  DC. 
The  Dockets  Facility  is  open  from  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays.  You 
may  also  submit  comments  to  the 
docket  electronically.  To  do  so,  log  on 
to  the  DMS  Web  at  http://dms.dot.gov. 
Click  on  Help  &  Information  to  obtain 
instructions  for  filing  a  document 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  366-4572, 
regarding  the  subject  matter  of  this 
Notice.  Contact  the  Dockets  Unit,  (202) 
366-5046,  for  docket  material. 
Comments  may  also  be  reviewed  online 
at  the  DOT  Docket  Management  System 
website  at  http://dms.dot.gov/. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996  authorizes  the 
Secretary  of  Transportation  to  establish 
risk  management  demonstration  projects 
in  partnership  with  operators  of  gas  and 
liquid  pipeline  bcilities,  pursuant  to 
U.S.C.  §60126.  hi  1997,  OPS  aimounced 
that  Duke  Energy  (Duke)  and  eleven 
other  pipeUne  companies  would  be 
candidates  for  participation  in  the  Risk 


Management  Demonstration  Program.  ^  2 
Following  this  announcement,  a 
consultation  process  commenced,  in 
which  an  OPS  Project  Review  Team 
(PRT)  and  Duke  held  discussions  on  the 
potential  participation  of  Duke  in  the 
Demonstration  Program.  The 
consultation  process  involved  technical 
scrutiny  by  OPS  of  Duke's  safety 
practices  and  pipeline  integrity.^ 

During  the  coiuse  of  the  consultation 
process,  Duke  identified  seven  new 
Class  2  sites  on  their  3-line  system, 
comprising  twenty-one  pipeline 
segments  ranging  from  0.5  to  2.7  miles 
in  length  where  it  proposed  to  conduct 
risk  control  alternative  activities  (the 
"Activities  ")  in  lieu  of  the  class 
location  change  requirements  in  49  CFR 
192.611.  Fifteen  of  these  segments  are 
located  in  Tennessee  and  six  are  in 
Kentucky.  Operating  pressm-e  has 
already  been  reduced  for  the  fifteen 
Tennessee  segments,  from  1000  psig  to 
936  psig,  pursuant  to  the  requirements 
of  49  CFR  192.611.  Duke  submitted  an 
application  on  October  5,  2000,  for  a 
waiver  of  the  requirements  of  49  CFR 
192.611  for  the  fifteen  Tennessee 
segments  (the  "waiver  segments")  while 
consultative  discussions  regarding 
Duke's  proposed  risk  management 
demonstration  project  continue.  If  the 
waiver  is  approved,  Duke  will  return  the 
operating  pressure  along  the  waiver 
segments,  for  which  most  of  the 
proposed  Activities  have  akeady  been 
completed,  to  1000  psig.  This  document 
summarizes  OPS's  review  of  the 
Activities  and  evaluates  the  extent  to 
which  the  terms  of  this  waiver  are 
appropriate  and  the  overall  effect  of  the 
waiver  is  not  inconsistent  with  pipeline 
safety,  pursuant  to  49  U.S.C.  60118(c). 

2.  OPS  Evaluation  of  Duke's  Proposed 
Alternative  Risk  Control  Activities 

Representatives  from  OPS 
Headquarters,  OPS  Southern  Region, 
and  the  State  of  Tennessee  evaluated 
Duke's  proposed  Activities.  OPS  has 
evaluated  Duke's  current  risk 
assessment  and  risk  control  processes, 
the  method  Duke  used  to  identify  and 
define  the  Activities,  and  the  analysis 


'  Candidates  for  the  Pipeline  Risk  Management 
Demonstration  Program  (62  FR  40135,  July  25, 
1997). 

'  Pipeline  Safety:  Remaining  Candidates  for  the 
Pipeline  Risk  Management  Demonstration  Program 
(62  FR  53052,  October  10,  1997). 

'The  consultation  process  is  in  its  final  stages 
and  the  proposed  Duke  Energy  Risk  Demonstration 
Project  has  been  approved  by  the  PRT. 
Documentation  that  will  formally  accept  Duke 
Energy  into  the  Risk  Management  Demonstration 
Program  is  currently  being  prepared.  That 
documentation  will  include  an  order  requiring 
completion  of  all  proposed  risk  control  activities 
and  implementation  of  measures  to  evaluate  their 
continued  effectiveness. 


Duke  performed  when  comparing  the 
protection  provided  by  49  CFR  192.611 
to  the  Activities.  The  OPS  evaluation 
also  included  an  environmental 
assessment,  which  is  described  in 
Appendix  A  of  this  Notice. 

The  Duke  System  transports 
pressurized  natural  gas,  which  is  lighter 
than  air  and  flammable.  If  released  as  a 
result  of  a  pipeline  leak  or  rupture, 
natural  gas  can  potentially  ignite 
causing  fires  or  explosions,  loss  of  life, 
and/or  damage  to  property  or  the 
environment.  Protecting  the  public  and 
environment  through  the  prevention  of 
pipeline  leaks  and  ruptures  is  the 
highest  priority  for  OPS  and  Duke.  A 
major  review  criterion  for  this 
evaluation  was  whether  the  Activities 
Duke  proposes  will  achieve  a  margin  of 
safety  and  environmental  protection 
comparable  to  that  achieved  through 
compliance  with  49  CFR  192.611.  It  is 
the  preliminary  opinion  of  OPS  that 
implementing  the  proposed  Activities 
will  result  in  a  comparable  margin  of 
safety  and  environmental  protection. 

Once  OPS  has  considered  comments 
it  receives  in  response  to  this  Notice, 
OPS  will  make  a  final  determination 
regarding  whether  to  grant  a  waiver  to 
Duke  to  return  the  operating  pressure 
along  the  waiver  segments  to  1000  psig 
and  implement  any  remaining  Activities 
in  lieu  of  compliance  with  49  CFR 
192.611. 

3.  Alternative  Risk  Control  Activity 
Locations 

The  proposed  Activities  focus  on 
controlling  risks  along  fifteen  pipeline 
segments  in  Tennessee.  These  waiver 
segments  are  located  on  the  three 
parallel  lines  10,  15,  and  25, 
downstream  from  the  Mt.  Pleasant 
Compressor  Station.  The  waiver 
segments  lie  in  Maury  and  Williamson 
Counties,  Tennessee.  The  waiver 
segments  are  located  at  the  following 
specific  milepost  (M.P.)  locations  on 
Line  10,  and  include  the  adjacent 
sections  of  Lines  15  and  25  in  each 
location: 
In  Maury  County,  1.2  miles  southwest  of 

Hollywood,  TN— From  M.P.  226.47  to 

M.P.  227.50 
In  Maury  County,  one-half  mile  north  of 

Hollywood,  TN— From  M.P.  228,49  to 

M.P.  229.21 
In  Maury  Coimty,  one  mile  east  of 

Union  Grove,  TN— From  M.P.  238.00 

to  M.P.  238.65 
In  Maury  County,  2.5  miles  northwest  of 

Rally  Hill,  TN— From  M.P.  247.78  to 

M.P.  248.27 
In  Williamson  Coimty,  3.5  miles  east- 
northeast  of  Arrington,  TN — From 

M.P.  264.03  to  M.P.  265.42 


4.  Description  of  Waiver:  Alternative 
Risk  Control  Activities  Designed  To 
Provide  Comparable  Margin  of  Safety 

4. 1     Current  Regulatory  Requirements 

This  section  describes  the  current 
regulatory  requirements  in  49  CFR 
192.611  governing  actions  that  must  be 
taken  by  a  pipeline  operator  when 
population  density  increases  along  a 
pipeline. 

OPS  categorizes  all  locations  along 
natural  gas  pipelines  according  to  the 
population  densities  near  the  pipelines 
(see  49  CFR  19^2.5).  Locations  with  the 
lowest  population  density  (10  or  fewer 
buildings  intended  for  human 
occupancy  within  an  area  that  extends 
220  yards  on  either  side  of  the 
centerline  of  any  continuous  one  mile 
length  of  pipeline)  are  designated  as 
Class  1 .  As  the  population  along  a 
pipeline  increases,  the  class  location 
increases.  For  example.  Class  2 
locations  have  more  than  10  but  fewer 
than  46  buildings  intended  for  human 
occupancy.  Class  3  locations  have  46  or 
more  buildings  intended  for  human 
occupancy,  or  are  areas  where  a 
pipeline  lies  within  100  yards  of  either 
a  building  or  small,  well-defined 
outside  area  (such  as  a  playground, 
recreation  area,  outdoor  theater,  or  other 
place  of  public  assembly)  that  is 
occupied  by  20  or  more  persons  on  at 
least  5  days  a  week  for  10  weeks  in  any 
12  month  period.  Class  4  locations  are 
any  class  location  unit  where  buildings 
with  four  or  more  stories  above  groimd 
are  prevalent  (e.g.  large  office 
buildings). 

All  of  the  Duke  waiver  pipe  segments 
(identified  in  Section  3)  have  changed 
from  Class  1  to  Class  2. 

Pipeline  safety  regulations  impose 
more  stringent  design  and  operational 
requirements  as  the  class  location 
increases.  When  a  class  location 
changes  to  a  higher  class  (e.g.,  from 
class  1  to  class  2),  the  operator  must 
reduce  the  operating  pressure  on  the 
pipeline  to  provide  an  additional 
margin  of  safety.  The  operator  may  be 
able  to  avoid  a  pressure  reduction,  in 
some  cases,  if  a  pressure  test  on  the  pipe 
has  confirmed  that  a  prescribed  safety 
margin  exists.  In  these  cases,  if  a 
previous  pressure  test  has  not  confirmed 
the  prescribed  safety  margin,  then  the 
operator  must  test  the  pipe  to  confirm 
the  margin.  In  other  cases,  the  operator 
must  reduce  the  pressure  or  replace  the 
pipe  with  new  pipe.  In  the  case  of  the 
waiver  segments,  Duke  has  lowered  the 
operating  pressiu-e  from  1000  psig  to 
936  psig. 

Dtike  nas  stated  that  in  order  to 
provide  reliable  natural  gas  service  to  its 
customers,  it  cannot  maintain  the 


current  pressure  reduction  along  the 
waiver  segments.  Consequently,  in  order 
to  increase  pressure  and  provide  reliable 
service,  Duke  would  be  required  to 
replace  the  pipe  in  the  fifteen  waiver 
segments.  By  replacing  the  existing  pipe 
with  new  pipe  that  has  the  prescribed 
design  factor,  Duke  could  eliminate  the 
possibility  that  defects  in  the  original 
materials  and  construction,  as  well  as 
corrosion  that  may  have  occurred  since 
installation,  would  result  in  a  failure. 

4.2    Duke's  Proposed  Alternative  Risk 
Control  Activities 

For  each  waiver  segment,  Duke 
proposes  to  perform  the  following 
alternative  risk  control  activities,  with 
the  objective  of  providing  a  margin  of 
safety  and  environmental  protection 
comparable  to  pipe  replacement: 

1 .  Internally  inspect  the  waiver 
segments  using  geometry  and  magnetic 
flux  leakage  in-line  inspection  tools, 
which  are  not  required  imder  current 
regulations.  These  tools  identify 
indications  of  wall  loss  [e.g.  corrosion), 
as  well  as  dents  and  gouges  from  initial 
construction  damage  or  third  party 
excavators  working  along  the  pipeline 
right-of-way.  These  internal  inspections 
have  been  performed  and  the  OPS 
Southern  Region  has  reviewed  the 
inspection  results. 

2.  Internally  inspect  approximately 
166  miles  of  additional  pipe  on  the 
three  parallel  lines  in  the  Mt.  Pleasant 
Discharge.  These  internal  inspections 
have  been  performed  and  the  OPS 
Southern  Region  has  reviewed  the 
inspection  results. 

3.  Investigate  dents  upon  completion 
of  the  dent  inspections  for  an  extended 
length  of  pipe  (the  "extended 
segments")  bordering  and  including 
each  waiver  segment  to  further  extend 
the  benefits  of  the  integrity  analysis. 
The  extended  segments  cover  a  length  of 
pipe  totaling  660  feet  on  both  ends  of 
each  waiver  segment.  These  internal 
inspections  have  been  performed  and 
the  OPS  Southern  Region  has  reviewed 
the  inspection  results. 

4.  Repair  indications  of  corrosion, 
existing  construction  damage,  and 
existing  outside  force  damage  identified 
by  the  internal  inspection  using 
conservative  investigation  and  repair 
criteria.  The  criteria  used  by  Duke  calls 
for  investigation  and  repairs  of  small 
dents  and  anomalies  that  are  well  below 
the  threshold  where  pipeline  integrity 
might  be  compromised. 

5.  Perform  hydrostatic  tests  of  the 
portions  of  Line  10  which  have  not 
previously  been  tested  to  100  percent 
(SMYS).  This  includes  two  of  the  waiver 
segments,  2.5  miles  northwest  of  Rally 
Hill  in  Maury  Coimty  and  3.5  miles 


east-northeast  of  Arrington  in 
Williamson  County.  These  hydrostatic 
tests  have  been  completed. 

6.  Implement  a  Communications  Plan 
designed  to  inform  and  educate 
appropriate  stakeholders  and  Duke 
Energy  employees  about  risk 
management  concepts  and  the  purposes 
and  expected  benefits  of  the  Duke 
Energy  Demonstration  Project. 

7.  Perform  enhanced  damage 
prevention  activities  including 
implementing  selected 
recommendations  from  a  recent  study  of 
one-call  systems  and  damage  prevention 
programs  best  practice,  "Common 
Ground".  Duke  will  also  install,  for  a 
trial  period,  the  TransWave  monitoring 
system  covering  all  of  the  waiver 
segments.  This  system  will  be  tested  to 
determine  its  reliability  and  usefulness 
for  detecting  third-party  encroachments 
(construction,  excavation,  etc.)  in  the 
pipeline  right-of-way. 

As  part  of  the  company's  risk 
evaluation,  Duke  has  compared  the 
expected  risk  reduction  produced  by 
increasing  the  operating  pressure  and 
implementing  the  Activities  to  that 
which  would  be  achieved  by 
compliance  with  the  current 
regulations.  OPS  has  reviewed  this 
evaluation  and  concluded  that  the 
Activities  will  likely  achieve  a  margin  of 
safety  and  environmental  protection 
comparable  to  the  margin  which  would 
be  achieved  through  compliance  with 
49  CFR  192.611. 

5.  OPS's  Proposed  Action 

Based  on  OPS's  evaluation  of  Duke's 
proposed  Activities,  OPS  is  considering 
granting  Duke  a  waiver  frtim  the 
pressure  confirmation  and  pipe 
replacement  requirements  of  49  CFR 
192.611.  This  waiver  would  accept 
Duke's  implementation  of  the  Activities 
in  lieu  of  compliance  writh  this 
requirement  and  will  allow  Duke  to 
return  the  operating  pressure  in  the 
waiver  segments  to  1000  psig.  In 
addition,  Duke  along  with  OPS.  would 
be  required  to  monitor  the  Activities' 
effectiveness. 

OPS  is  considering  whether  or  not 
additional  regulations  to  enhance 
pipeline  integrity  in  high  consequence 
areas  are  warranted  for  natural  gas 
transmission  pipelines.  Additional 
information  on  integrity  management 
rule-related  activities  is  available  on  the 
OPS  web  site  at  http://ops.dot.gov.  No 
more  than  90  days  after  OPS  adopts  new 
rules  related  to  integrity  management  of 
natural  gas  pipelines,  Duke  will  be 
required  to  re-evaluate  the  terms  and 
effects  of  this  waiver  and  report  to  OPS 
on  whether  the  terms  of  the  waiver 
continue  to  be  appropriate  and  whether 
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the  overall  effect  of  the  waiver  remains 
consistent  with  pipeline  safety.  If,  after 
reviewing  the  Duke  evaluation  and 
report,  OPS  determines  that  the  terms  of 
the  terms  of  the  waiver  are  no  longer 
appropriate  or  that  the  overall  effect  of' 
the  waiver  is  inconsistent  with  pipeline 
safety,  OPS  will  revoke  the  waiver  and 
require  Diike  to  comply  with  49  CFR 
192.611  and  all  other  applicable 
regulations.  This  waiver  will  expire 
upon  approval  of  Duke's  risk 
management  demonstration  project  or  in 
the  event  that  the  Duke  risk 
management  demonstration  project  is 
disapproved.  If  either  of  these  actions 
occur  earlier  than  90  days  after  OPS 
adopts  new  rules  related  to  integrity 
management  of  natural  gas  pipelines, 
then  this  re-evaluation  will  not  be 
required. 

6.  Regulatory  Perspective 

Why  is  OPS  Considering  This  Waiver? 

OPS  has  determined  that  the  terms  of 
the  waiver  are  appropriate  and  that  the 
overall  effect  of  the  waiver  is  not 
inconsistent  with  pipeline  safety.  The 
following  factors  were  considered  when 
making  this  determination: 

1.  The  proposed  Activities  will 
provide  a  comparable  margin  of  safety 
and  protection  for  the  environment  and 
the  conununities  in  the  vicinity  of 
Duke's  pipelines. 

2.  Duke's  risk-based  justification  of 
the  alternatives  to  the  class  location 
change  regulations  is  technically  sound. 

3.  The  fifteen  waiver  segments  have  a 
good  integrity  history,  with  no  leaks 
recorded  diuing  operation  or 
hydrostatic  testing. 

4.  Duke  has  internally  inspected  a 
total  of  191  miles  of  pipe  on  the  three 
parallel  lines  in  the  Mt.  Pleasant 
discharge,  including  all  of  the  waiver 
segments.  These  inspections  provide 
added  protection  against  pipeline 
failures  from  corrosion,  manufacturing 
and  construction  defects,  and  outside 
third-party  damage  along  the  full  191 
mile  length.  Compliance  with  49  CFR 
192.611  would  require  replacement  of 
pipe  within  the  waiver  segments  only 
(approximately  12  miles  of  pipe)  with 
no  added  protection  for  the  extended 
segments  (approximately  181  miles  of 
pipe).  The  proposed  Activities  provide 
added  protection  by  including  the 
additional  pipe.  Diike  also  conducted 
hydrostatic  tests  to  100%  SMYS  on  Line 
10.  In  addition,  Duke  has  installed  the 
TransWave  system  and  will  be 
evaluating  it  over  the  coming  year. 

5.  Diike  was  selected  as  a  candidate 
for  the  Risk  Management  Demonstration 
Program  and  has  participated  in  a 
rigorous  consultation  process  with  OPS, 


which  included  an  enhanced  sharing 
with  OPS  of  information  related  to  the 
integrity  Duke's  pipeline.  The 
consultation  process  is  nearly  complete 
and  may  result  in  acceptance  of  Duke 
into  the  Risk  Management 
Demonstration  Program  including 
enforceable  commitments  for  the 
additional  risk  control  activities. 

How  Will  OPS  Oversee  the  Activities? 

OPS  retains  its  authority  to  enforce 
Duke's  compliance  with  the  pipeline 
safety  regulations.  OPS  is  only 
considering  whether  to  grant  a  waiver 
from  compliance  with  49  CFR  192.611 
at  diose  fifteen  segments  where  Duke 
has  demonstrated  that  its.  proposed 
Activities  achieve  a  comparable  margin 
of  safety  and  environmental  protection. 
Should  any  information  subsequently 
indicate  that  the  terms  of  the  waiver  are 
no  longer  appropriate  or  that  the  overall 
effect  of  the  waiver  is  inconsistent  with 
pipeline  safety,  then  OPS  retains  its 
authority  to  revoke  the  waiver  and 
require  Duke  to  agEun  comply  with  49 
CFR  192.611  and  all  other  applicable 
regulations. 

This  Notice  is  OPS's  final  request  for 
public  comment  before  OPS  makes  a 
final  decision  on  granting  the  waiver  to 
Duke. 

Issued  in  Washington,  DC,  on  December  5, 
2000. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  00-31340  Filed  12-8-00;  8:45  am] 
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ACTION:  Notice  of  intent  to  consider 

waiver  and  environmental  assessment  of 

waiver. 

summary:  The  Office  of  Pipeline  Safety 
(OPS)  is  conducting  a  Risk  Management 
Demonstration  Program  with  pipeline 
operators  to  determine  how  risk 
management  might  be  used  to 
complement  and  improve  the  existing 
Federal  pipeline  safety  regulatory 
process.  OPS  selected  Tennessee  Gas 
Pipeline  Company  (TCP)  as  a  candidate 
for  participation  in  the  Demonstration 


Program;  subsequently.  OPS  and  TCP 
held  discussions  as  part  of  a 
consultation  process.  During  the 
consultation,  TCP  identified  a  portion  of 
its  system  where  it  believed  performing 
alternative  risk  control  activities  in  lieu 
of  compliance  with  current  regulations 
would  result  in  a  comparable  margin  of 
safety  and  environmental  protection. 
TCP  submitted  an  application  to  OPS  to 
waive  certain  regulatory  requirements 
relating  to  class  location  changes  for 
four  pipeline  segments.  TCP's 
application  stated  that  TCP  would  carry 
out  the  proposed  alternative  risk  control 
activities  in  lieu  of  compliance  with 
these  regulations. 

This  Notice  announces  OPS's  intent' 
to  consider  granting  a  waiver  to  allow 
TCP  to  perform  the  proposed  alternative 
risk  control  activities.  OPS  has  reviewed 
the  terms  of  this  waiver  and  found  them 
to  be  appropriate.  Among  the  terms  of 
the  waiver  that  were  crucial  to  OPS's 
decision  to  consider  granting  the  waiver 
were  TCP's  selection  as  a  candidate  for 
the  Risk  Management  Demonstration 
Program  and  TCP's  subsequent 
participation  in  a  consultation  process 
with  OPS.  hi  addition,  OPS  has  foimd 
that  the  overall  effect  of  the  waiver  is 
not  inconsistent  with  pipeline  safety, 
because  TCP's  proposed  Activities 
achieve  a  margin  of  safety  and 
environmental  protection  comparable  to 
the  margin  achieved  by  compliance 
with  current  regulations.  Within  90  days 
of  OPS's  adoption  of  new  rules  related 
to  integrity  management  of  natural  gas 
pipelines  ^ ,  TCP  will  be  required  to  re- 
evaluate the  effects  of  its  proposed 
alternative  risk  control  activities  and 
report  to  OPS  on  whether  the  terms  of 
the  waiver  continue  to  be  appropriate 
and  whether  the  overall  effect  of  the 
waiver  remains  consistent  with  pipeline 
safety.  This  Notice  also  provides  an 
environmental  assessment  of  TCP's 
Activities.  Based  on  this  environmental 
assessment,  OPS  has  preliminarily 
concluded  that  this  waiver  will  have  no 
significant  environmental  impacts. 

OPS  seeks  public  comment  on  the 
proposed  waiver  and  the  environmental 
assessment,  so  that  it  may  consider  and 
address  these  comments  before  making 
a  final  decision  on  this  matter. 
ADDRESSES:  OPS  requests  that 
comments  to  this  Notice  or  about  this 
environmental  assessment  be  submitted 
on  or  before  January  10,  2001,  so  they 
can  be  considered  before  a  final 
determination  is  made  whether  to  grant 


'  OPS  is  considering  whether  or  not  additional 
regulations  to  enhance  pipeline  integrity  in  high 
consequence  areas  is  warranted  for  natural  gas 
transmission  pipelines.  Additional  information  on 
integrity  management  rule-related  activities  is 
available  on  the  OPS  web  site  at  http://ops.dot.gov. 


the  waiver  to  TCP.  Written  comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Comments  should  identify-  the  docket 
number  RSPA-00-8453.  Persons  should 
submit  the  original  comment  docmnent 
and  one  (1)  copy.  Persons  wishing  to 
receive  confirmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Street,  SW.,  Washington,  DC. 
The  Dockets  Facility  is  open  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays.  You  may 
also  submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
DMS  Web  at  http://dms.dot.gov.  Click 
on  Help  &  Information  to  obtain 
instructions  for  filing  a  document 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  366-4572, 
regarding  the  subject  matter  of  this 
Notice.  Contact  the  Dockets  Unit,  (202) 
366-5046,  for  docket  material. 
Comments  may  also  be  reviewed  online 
at  the  DOT  Docket  Management  System 
website  at  http://dms.dot.gov/. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996  authorizes  the 
Secretary  of  Transportation  to  establish 
risk  management  demonstration  projects 
in  partnership  with  operators  of  gas  and 
liquid  pipeline  facilities,  pursuant  to 
U.S.C.  60126.  In  1997,  OPS  announced 
that  Tennessee  Cas  Pipeline  Company 
(TCP)  and  eleven  other  pipeline 
companies  would  be  candidates  for 
participation  in  the  Risk  Management 
Demonstration  Program.- '  Following 
this  announcement,  a  consultation 
process  commenced,  in  which  an  OPS 
Project  Review  Team  (PRT)  and  TCP 
held  discussions  on  the  potential 
participation  of  TCP  in  the 
Demonstration  Program.  The 
consultation  process  involved  technical 
scrutiny  by  OPS  of  TCP's  safety 
practices  and  pipeline  integrity. 

During  the  course  of  the  consultation 
process,  TCP  identified  four  pipeline 
segments  in  its  system  where' it 
proposed  to  conduct  risk  control 
alternative  activities  (the  "Activities") 
in  lieu  of  the  class  location  change 
requirements  in  49  CFR  192.611.  TCP 


submitted  an  application  *  for  a  waiver 
of  the  requirements  of  49  CFR  192.61 1 
for  the  four  segments  (the  "waiver 
segments")  and  implementation  of  the 
Activities  in  lieu  of  compliance.  This 
document  summarizes  OPS's  review  of 
the  Activities  and  evaluates  the  extent 
to  which  the  terms  of  the  waiver  are 
appropriate  and  the  overall  effect  of  the 
waiver  is  not  inconsistent  with  pipeline 
safety  pursuant  to  49  U.S.C.  60118(c). 

2.  OPS  Evaluation  of  TCP's  Proposed 
Alternative  Risk  Control  Activities 

Representatives  from  OPS 
Headquarters  and  Southern  Region 
evaluated  TCP's  proposed  Activities. 
OPS  met  with  TCP  to  discuss  the 
current  risk  assessment  and  risk  control 
processes  TCP  uses,  how  these 
processes  were  used  to  identify  and 
define  the  Activities,  and  the  analysis  of 
the  protection  achieved  by  the  Activities 
compared  to  the  protection  49  CFR 
192.611  provides.  The  evaluation  also 
included  an  environmental  assessment, 
which  is  described  in  Appendix  A  of 
this  Notice.  (Appendix  A  is  available  in 
the  Dockets  Facility.  See  the  ADDRESSES 
Section  above). 

The  TCP  System  transports 
pressurized  natural  gas,  which  is  lighter 
than  air  and  flammable,  ff  released  as  a 
residt  of  a  pipeline  leak  or  rupture, 
natural  gas  can  potentially  ignite 
causing  fires  or  explosions.  Protection  of 
the  public  and  environment  by  the 
prevention  of  pipeline  leaks  and 
ruptures  is  the  highest  priority  for  OPS 
and  TCP.  A  major  review  criterion  for 
this  evaluation  is  whether  the  Activities 
TCP  has  proposed  will  achieve  a  margin 
of  safety  and  environmental  protection 
comparable  to  that  achieved  through 
compliance  widi  49  CFR  192.611.  It  is 
the  preliminary  opinion  of  OPS  that 
implementing  the  proposed  Activities 
will  result  in  a  comparable  margin  of 
safety  and  environmental  protection. 

Once  OPS  has  considered  comments 
it  receives  in  response  to  this  Notice, 
OPS  will  make  a  final  determination 
regarding  whether  to  grant  a  waiver  to 
TCP  to  allow  implementation  of  the 
Activities  in  lieu  of  compliance  with  49 
CFR  192.611. 

3.  Alternative  Risk  Control  Activity 
Locations 

The  proposed  Activities  focus  on 
controlling  the  risks  in  four  pipeline 
segments  located  together  in  Tennessee. 
These  waiver  segments  are  located  on 
the  four  parallel  Lines  800-1,  500-1, 
500-2,  and  500-3,  approximately  11,2 


'Candidates  for  the  Pipeline  Risk  Management 
Demonstration  Program  (62  FR  40135,  July  25, 
1997). 


^  Pipeline  Safety:  Remaining  Candidates  for  the 
Pipeline  Risk  Management  Demonstration  Program 
(62  FR  53052.  October  10.  1997). 


miles  downstream  of  Compressor 
Station  860.  The  waiver  segments  lie  in 
both  Hickman  and  Dickson  Counties, 
Tennessee.  The  specific  milepost  (M.P.) 
locations  and  lengths  of  the  four 
segments  are: 

Line  80O-1:  From  M.l'.  860-1+10.70  to  M.P. 

860-1+11.60  (4745  feet) 
Line  500-1:  From  M.P.  559-1+10.72  to  M.P. 

559-1+11.58  (4521  feet) 
Line  500-2:  From  M.P.  559-2+10.77  to  M.P. 

559-2+11.57  (4200  feet) 
Line  500-3:  From  M.P.  559-3+11.35  to  M.P. 

559-3+11.64  (1540  feet) 

4.  Description  of  Waiver:  Alternative 
Risk  Control  Activities  Designed  To 
Provide  Comparable  Margin  of  Safety 

4.1     Current  Regulatory  Requirements 

This  section  describes  the  current 
regulatory  requirements  in  49  CFR 
192.611  governing  actions  that  must  be 
taken  by  a  pipeline  operator  when 
population  density  increases  along  a 
pipeline. 

OPS  categorizes  all  locations  along 
natural  gas  pipelines  according  to  the 
population  densities  near  the  pipelines 
(see  49  CFR  192.5).  Locations  with  the 
lowest  population  density  (10  or  fewer 
buildings  intended  for  human 
occupancy  within  an  area  that  extends 
220  yards  on  either  side  of  the 
centerline  of  any  continuous  one  mile 
length  pipeline)  are  designated  as  Class 
1 .  As  the  population  along  a  pipeline 
increases,  the  class  location  increases. 
For  example,  Class  2  locations  have 
more  than  10  but  fewer  than  46 
buildings  intended  for  human 
occupancy.  Class  3  locations  have  46  or 
more  buildings  intended  for  human 
occupancy,  or  are  areas  where  a 
pipeline  lies  within  100  yards  of  either 
a  building  or  small,  well-defined 
outside  area  (such  as  a  playground, 
recreation  area,  outdoor  theater,  or  other 
place  of  public  assembly)  that  is 
occupied  by  20  or  more  persons  on  at 
least  5  days  a  week  for  10  weeks  in  any 
12  month  period.  Class  4  locations  are 
any  class  location  unit  where  buildings 
with  four  or  more  stories  above  ground 
are  prevalent  (e.g.  large  office 
buildings). 

All  four  of  the  TCP  waiver  segments 
(identified  in  Section  3)  have  changed 
finjm  Class  2  to  Class  3. 

Pipeline  safety  regiUations  impose 
more  stringent  design  and  operational 
requirements  as  the  class  location 
increases.  When  a  class  location 
changes  to  a  higher  class  (e.g.,  from 
Class  2  to  Class  3),  the  operator  must 
reduce  the  operating  pressure  on  the 
pipeline  to  provide  an  additional 
margin  of  safety.  The  operator  may  be 
able  to  avoid  reducing  pressure,  in  some 
cases,  if  a  pressure  test  on  the  pipe  has 
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confirmed  that  a  prescribed  safety 
margin  exists.  In  these  cases,  if  a 
previous  pressure  test  has  not  confirmed 
the  prescribed  safety  margin,  then  the 
operator  must  test  the  pipe  to  confirm 
the  margin.  In  other  cases,  the  operator 
must  reduce  the  pressure  or  replace  the 
pipe  with  new  pipe. 

TGP  has  stated  that  in  order  to 
provide  reliable  natural  gas  service  to  its 
customers,  it  cannot  permanently 
reduce  the  operating  pressure  along  the 
waiver  segments.  Consequently,  in  order 
to  meet  pipeline  safety  regulations,  TGP 
would  be  required  to  conduct  a 
requalification  test  or  replace  the  pipe 
in  the  four  waiver  segments.  In  some 
portions  of  the  waiver  segments,  current 
regulations  would  require  TGP  to 
replace  the  pipe.  In  other  portions, 
cvirrent  regulations  allow  TGP  to 
conduct  a  requalification  test  (TGP  has 
already  tested  these  portions).  By 
replacing  the  existing  pipe  with  new 
pipe  that  has  the  prescribed  design 
factor,  TGP  could  eliminate  the 
possibility  that  defects  in  the  original 
materials  and  construction,  as  well  as 
corrosion  that  may  have  occurred  since 
installation,  would  result  in  a  failure.  By 
conducting  a  requalification  test,  TGP 
could  verify  the  pipeline  integrity. 

4.2    TCP's  Proposed  Alternative  Risk 
Control  Activities 

For  each  waiver  segment,  TGP 
proposes  to  perform  the  following 
alternative  risk  control  activities,  with 
the  objective  of  providing  a  margin  of 
safety  and  environmental  protection 
comparable  to  pipe  replacement  or 
requalification  testing: 

5.  Internally  inspect  the  waiver 
segments  using  geometry  and  magnetic 
flux  leakage  in-line  inspection  tools, 
which  are  not  required  under  current 
regulations.  These  tools  reliably  identify 
indications  of  wall  loss  (e.g.  corrosion), 
as  well  as  dents  and  gouges  from  initial 
construction  damage  or  third  party 
excavators  working  along  the  pipeline 
right-of-way.  These  internal  inspections 
have  been  performed  and  the  OPS 
Southern  region  has  reviewed  the 
inspection  results. 

6.  Internally  inspect  an  extended 
length  of  pipe  (the  "extended 
segments")  bordering  each  waiver 
segment  to  further  extend  the  benefits  of 
the  integrity  analysis.  The  extended 
segments  cover  the  distance  between 
Compressor  Station  860  and  mainline 
valves  861-1.  560-1,  560-2,  and  560-3, 
a  distance  of  approximately  18.2  miles 
on  each  pipeliae. 

7.  Repair  indications  of  corrosion, 
existing  construction  damage,  and 
existing  outside  force  damage  identified 
by  the  internal  inspection.  TGP  used 


more  conservative  investigation  and 
repair  criteria  in  the  waiver  segments 
and  extended  segments  than  is  currently 
required  by  the  regulations.  The  criteria 
call  for  investigation  and  repairs  of 
small  dents  and  anomalies  that  are  well 
below  the  threshold  where  pipeline 
integrity  might  be  compromised. 

8.  Perform  close-interval  surveys  on 
the  waiver  segments  and  extended 
segments,  as  an  additional  method  to 
detect  possible  pipeline  corrosion. 
Close-interval  surveys  are  not  required 
on  these  segments  under  current 
regulations.  TGP  has  performed  close- 
interval  surveys  on  approximately  18.2 
miles  of  pipe  on  each  line  . 

OPS  has  compared  the  expected  risk 
reduction  produced  by  the  Activities  to 
that  which  would  be  achieved  by 
compliance  with  current  regulations 
and  concluded  that  the  Activities  will 
likely  achieve  a  margin  of  safety  and 
environmental  protection  comparable  to 
the  margin  which  would  be  achieved 
through  compliance  with  49  CFR 
192.611.  Furthermore,  because  of  the 
resources  saved  by  not  having  to  replace 
pipe  in  the  waiver  segments,  TGP  will 
be  able  to  assess  the  integrity  of 
additional  portions  of  its  system,  which 
reduces  the  overall  risks  along  the  TGP 
pipeline  system. 

5.  OPS's  Proposed  Action 

Based  on  OPS's  evaluation  of  TCP's 
proposed  Activities,  OPS  is  considering 
granting  TGP  a  waiver  from  the  pressure 
confirmation  and  pipe  replacement 
requirements  of  49  CFR  192.611. 

This  waiver  accepts  TCP's 
implementation  of  the  Activities  in  lieu 
of  compliance  with  this  requirement.  In 
addition.  TGP  along  with  OPS.  would 
be  required  to  monitor  the  Activities' 
effectiveness. 

No  more  than  90  days  after  OPS 
adopts  new  rules  related  to  integrity 
management  of  natural  gas  pipelines, 
TGP  will  be  required  to  re-evaluate  the 
terms  and  effects  of  this  waiver  and 
report  to  OPS  on  whether  the  terms  of 
the  waiver  continue  to  be  appropriate 
and  whether  the  overall  effect  of  the 
waiver  remains  consistent  with  pipeline 
safety.  If,  after  reviewing  the  TGP 
evaluation  and  report,  OPS  determines 
that  the  terras  of  the  waiver  are  no 
longer  appropriate  or  that  the  overall 
effect  of  the  waiver  is  inconsistent  with 
pipeline  safety,  OPS  will  revoke  the 
waiver  and  require  TGP  to  comply  with 
49  CFR  192.611  and  all  other  applicable 
regulations. 

6.  Regulatory  Perspective 

Why  Is  OPS  Considering  This  Waiver? 

OPS  has  determined  that  the  terms  of 
the  waiver  are  appropriate  and  that  the 


overall  effect  of  the  waiver  is  not 
inconsistent  with  pipeline  safety.  The 
following  factors  were  considered  when 
making  this  determination: 

1.  The  proposed  activities  will 
provide  comparable  margin  of  safety 
and  protection  for  the  environment  and 
the  communities  in  the  vicinity  of  TCP's 
pipelines; 

2.  The  four  waiver  segments  have  a 
good  integrity  history,  with  no  leaks 
recorded  during  operation  or 
hydrostatic  testing. 

3.  TGP  has  internally  inspected  and 
conducted  close-interval  surveys  on  a 
total  of  72.8  miles  of  pipe,  including  the 
waiver  segments.  These  activities  add 
protection  against  pipeline  failures  from 
corrosion,  manufacturing  and 
construction  defects,  and  outside  third- 
party  damage  along  this  full  72.8  mile 
length.  Compliance  with  49  CFR 
192.611  would  require  replacement  of 
pipe  or  requalification  tests  within  the 
waiver  segments  only  (less  than  3  miles 
of  pipe),  with  no  added  protection  for 
the  extended  segments  (approximately 
69  miles  of  pipe).  The  TGP  Activities 
provide  added  protection  by  including 
the  extended  segments. 

4.  TGP  was  selected  as  a  candidate  for 
the  Risk  Management  Demonstration 
Program  and  has  participated  in  a 
consultation  process  with  OPS,  which 
included  an  enhanced  sharing  with  OPS 
of  information  related  to  the  integrity 
TCP's  pipeline. 

How  Will  OPS  Oversee  the  Activities? 

OPS  retains  its  authority  to  enforce 
TCP's  compliance  with  the  pipeline 
safety  regulations.  OPS  is  only 
considering  whether  to  grant  a  waiver 
from  compliance  with  49  CFR  192.611 
at  those  four  segments  where  TGP  has 
demonstrated  that  its  proposed 
Activities  achieve  a  comparable  margin 
of  safety  and  environmental  protection. 
Should  any  information  subsequently 
indicate  that  the  terms  of  the  waiver  are 
no  longer  appropriate  or  that  the  overall 
effect  of  the  waiver  is  inconsistent  with 
pipeline  safety,  then  OPS  retains  its 
authority  to  revoke  the  waiver  and 
require  "TCP  to  again  comply  with  49 
CFR  192.611  and  all  other  applicable 
regulations. 

This  Notice  is  OPS's  final  request  for 
public  comment  before  OPS  makes  a 
final  decision  on  whether  to  grant  the 
waiver  to  TGP. 

Issued  in  Washington,  DC,  on  December  5, 
2000. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  00-31339  Filed  12-8-00;  8:45  am] 
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Texas  Pacifico  Transportation,  Ltd. — 
Lease  ^  and  Operation  Exemption — 
State  of  Texas 

Texas  Pacifico  Transportation,  Ltd. 
(Pacifico).  a  noncarrier  Texas  limited 
partnership,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
lease  from  the  State  of  Texas,  acting  by 
and  through  the  Texas  Department  of 
Transportation  (TxDOT),  and  to  operate 
as  a  common  carrier  approximately 
370.5  miles  of  rail  line  in  Brewster, 
Coleman,  Crane,  Crockett,  frion,  Pecos, 
Presidio,  Reagan,  Runnels,  Tom  Green, 
and  Upton  Counties,  TX.^  Pacifico 
would  acquire  the  right  to  operate 
between  rhilepost  1029.1  on  the 
International  Bridge  near  Presidio,  TX, 
and  milepost  956.7  at  Paisano  Junction, 
and  between  milepost  945.3,  at  Alpine 
Junction,  and  milepost  0  +  330  feet,  near 
San  Angelo  Junction  on  the  east,  and 
Lampasas  Subdivision  milepost  373  + 
4362  feet,  near  San  Angelo  Junction  on 
the  west.  According  to  Pacifico,  SORC 
has  assigned  to  Pacifico,  with  the 
consent  of  the  Union  Pacific  Railroad 
Company  (UP),  SORC's  trackage  rights 
over  an  additional  11.4  miles  of  UP  line 
located  between  milepost  956.7  at 
Paisano  Junction  and  milepost  945.3  at 
Alpine  Junction.  The  operations  by 
Pacifico  would  thus  extend  over 
approximately  381.9  miles.  Pacifico 
states  that  its  projected  revenues  will 
not  exceed  those  of  a  Class  III  rail  carrier 
as  a  result  of  this  transaction.^ 

The  transaction  was  expected  to  be 
consummated  on  or  after  November  29, 
2000. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33944,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn,  Esq.,  1920  N  Street,  NW  (8th 
floor),  Washington,  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  December  4,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-31343  Filed  12-8-00:  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  review;  comment 
request 


November  30,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  10,  2001. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1151. 


Form  Number:  IRS  Form  8818. 

Type  of  Review:  Extension. 

Title:  Optional  Form  to  Record 
Redemption  of  Series  EE  and  I  U.S. 
Savings  Bonds  Issued  After  1989. 

Description:  Under  Internal  Revenue 
Code  section  135,  if  an  individual 
redeems  U.S.  Savings  Bonds  issued  after 
1989  and  pays  qualified  higher 
education  expenses  during  the  year,  the 
interest  on  the  bonds  is  excludable  from 
income.  Form  8818  can  be  used  to  keep 
a  record  of  the  bonds  cashed  so  that  the 
taxpayer  can  claim  the  proper  interest 
exclusion. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  25,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning   about   ttie   law  or  the 

form  

Preparing  the  form 


Minutes 


13 

5 
21 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  32,000  hours. 

OMB  Number:  1545-1567. 

Fonn  Number:  IRS  Form  8854. 

Type  of  Review:  Extension. 

Title:  Expatriation  Information 
Statement. 

Description:  Internal  Revenue  Code 
Section  6039G  requires  persons  who 
lost  U.S.  citizenship  to  provide 
information  concerning  citizenship, 
income  tax  liability,  net  worth,  and  net 
assets.  Form  8854  is  used  to  report  this 
information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  11,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  atxjut  \he  law  or  the  form 

Preparing  the  form  

Copying,  assembling,  and  sending  the  form  to  the  IRS 


Parts  I  and  II 


2  hr..  57  min. 
26  min. 
1  hr.,  24  min. 
35  min. 


'  The  filed  notice  is  captioned  as  an  "acquisition" 
and  operation  exemption,  but  the  described 
transaction  involves  a  lease.  Accordingly,  this 
notice  has  been  re-captioned  to  reflect  the  lease. 

2  TxDOT  acquired  the  rail  line  between  milepost 
1029.1  and  milepost  956.7  from  South  Orient 
Railroad  Company,  Ltd.  (SORC),  pursuant  to  the 
transaction  that  was  the  subject  of  a  notice  of 


exemption  in  State  of  Texas  Acting  by  and  Through 
the  Texas  Department  of  Transportation — 
Acquisition  and  Operation  Exemption — South 
Orient  Railroad  Company.  Ltd.,  STB  Finance 
Docket  No.  33946  (STB  served  Nov.  2.  2000). 

^  Earlier  this  year,  Pacifico  had  evidently  planned 
to  acquire  SORC's  rights  to  operate  over  these  lines 
directly  from  SORC.  See  Texas  Pacifico 


Transportation,  Ltd. — Acquisition  and  Operation 
Exemption — South  Orient  Railroad  Company,  Ltd., 
STB  Finance  Docket  No.  338S1  (STB  served  Mar. 
3,  2000).  According  to  Pacifico.  the  previously 
authorized  transaction  was  never  consummated  and 
did  not  result  in  the  initiation  of  railroad 
operatioos. 
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Frequency  of  Response:  Other  (Once). 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  23,060  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-31375  Filed  12-8-00;  8:45  am] 
BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  5,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  January  10,  2001, 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1701. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-37. 

Type  of  Review:  Extension. 

Title:  Reverse  Like-Kind  Exchanges. 

Description:  The  revenue  procedure 
provides  a  safe  harbor  for  reverse  like- 
kind  exchanges  under  which  a 
transaction  using  a  "qualified  exchange 
accommodation  agreement"  will  qualify 
for  non-recognition  treatment  under 
§  1031  of  the  Internal  Revenue  Code. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1 ,600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours. 

Frequency  of  Response:  Other  (one 
time  per  transaction). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,200  hours. 


Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-31376  Filed  12-8-00;  8:45  am] 
BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Brewer's  Operations  Reports. 
DATES:  Written  comments  should  be 
received  on  or  before  February  9,  2001 
to  be  assiu^d  of  consideration. 

ADDRESSES:  Direct  all  vmtten  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  William  H.  Foster, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202) 927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Brewer's  Operations  Report. 

OMB  Number:  1512-0052. 

Form  Number:  ATF  F  5130.9, 
Brewer's  Report  of  Operations  and  ATF 
F  5130.26,  Brewpub  Report  of 
Operations. 

Abstract:  The  Internal  Revenue  Code 
requires  brewers  to  pay  excise  taxes  on 
beer  they  remove  for  consimiption  or 
sale.  The  tax  is  imposed  by  26  U.S.C. 


5051.  Related  operational  requirements 
are  imposed  by  Section  5415,  including 
a  requirement  to  report  production  and 
other  elements  of  brewery  operations  to 
ATF.  Brewers  must  file  operations 
reports  for  various  periods,  depending 
on  the  quantity  of  beer  they  produce. 
The  reports  must  be  available  for 
inspection  by  ATF  officers  during 
normal  business  hours.  The  brewers 
must  keep  the  reports  for  a  period  of  3 
years. 

Current  Actions:  The  Brewer's  Report 
of  Operations,  ATF  F  5130.9  is  being 
reduced  in  size  and  a  new  form,  ATF  F 
5130.26,  Brewpub  Report  of  Operations 
is  being  created  for  certain  smaller 
brewers  whose  production  is  not  more 
than  5,000  barrels  per  year  and  who  do 
not  bottle  or  keg  their  beer.  Both  forms 
are  in  the  plain  language  style,  include 
more  extensive  instructions,  and 
eliminate  current  formatting 
deficiencies.  There  is  an  increase  in 
burden  hours. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,750. 

Estimated  Time  Per  Respondent:  30 
minutes  for  each  ATF  F  5130.26  and  45 
minutes  for  each  ATF  F  5130.9. 

Estimated  Total  Annual  Burden 
Hours:  5,405. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  4,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-31474  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  4ai0-31-f> 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Brewer's  Bonds  and  Continuation 
Certificates. 

DATES:  Written  comments  should  be 
received  on  or  before  February  9,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Willicun  H.  Foster, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Brewer's  Bonds  and 
Continuation  Certificates. 

OMB  Number:  1512-0081. 

Form  Number:  ATF  F  5130.22, 
Brewer's  Bond,  ATF  F  5130.23,  Brewer's 
Bond  Continuation  Certificate,  ATF  F 
5130.25,  Brewer's  Collateral  Bond,  ATF 
F  5130.27,  Brewer's  Collateral  Bond 
Continuation  Certificate. 

Abstract:  The  Internal  Revenue  Code 
requires  brewers  to  give  a  bond  to 
protect  the  revenue  and  to  ensure 
compliance  with  the  requirements  of 
laws  and  regulations.  Bonds  and 
continuation  certificates  are  required  by 
law  and  are  necessary  to  protect 
government  interests  in  the  excise  tax 
revenues  that  brewers  pay.  Brewer's 
must  keep  their  current  bonds  for  as 
long  as  the  brewery  is  in  operation. 

Current  Actions:  ATF  F  5130.25, 
Brewer's  Collateral  Bond  is  a  new  form 
that  replaces  the  attachments,  strikeouts 
and  insertions  of  the  existing  surety 
bond,  ATF  F  5130.22  with  a  correct  and 


easy-to-use  form  to  meet  the 
requirements  of  26  U.S.C.  5401  with 
collateral  transactions  instead  of  a 
surety  bond.  ATF  F  5130.27,  Brewer's 
Collateral  Bond  Continuation  Certificate 
is  a  new  form  in  which  a  brewer  has  the 
option  of  using  this  form  in  order  to 
continue  the  collateral  bond  for  4  years. 
ATF  F  5130.22,  Brewer's  Bond  has  been 
revised  to  include  additional 
instructions  that  are  more  easily 
understood  and  the  entire  form  has  been 
rewritten  in  the  plain  language  format. 
ATF  F  5130.23,  Brewer's  Bond 
Continuation  Certificate  has  been 
revn-itten  in  the  plain  language  format 
and  the  collateral  option  transaction  has 
been  placed  in  the  new  ATF  F  5130.27. 
ATF  estimates  that  the  forms  will 
reduce  the  burden  by  25%  for  each 
individual,  depending  on 
circumstances.  The  total  bm-den  will 
increase,  however,  since  there  is  a 
significant  increase  in  the  number  of 
brewers  since  the  last  submission. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,750. 

Estimated  Time  Per  Respondent:  45 
minutes  perform. 

Estimated  Total  Annual  Burden 
Hours:  600 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  4,  2000. 
William  T.  Earle, 

Assistant  Director  (Management),  CFO. 
[FR  Doc.  00-31475  Filed  12-8-00;  8:45  am) 
BHXINQ  CODE  4aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  Minimum  Security 
Devices  and  Procedures. 
DATES:  Submit  written  comments  on  or 
before  February  9,  2001. 
ADDRESSES:  Mail:  Send  comments  to 
Manager,  Dissemination  Branch, 
Information  Management  and  Services 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington.  DC 
20552,  Attention  155(M)062. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street.  NW.,  from  9:00  a.m.  to 
4:00  p.m.  on  business  days.  Attention 
1550-0062. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-7755,  Attention  1550-0062;  or 
(202)  906-6956  (if  comments  are  over  25 
pages). 

E-Mail:  Send  e-mails  to 
"public.info@ots.treas.gov".  Attention 
1550-0062,  and  include  your  name  and 
telephone  number. 

Public  Inspection:  Interested  p)ersons 
may  inspect  comments  at  the  Public 
Reference  Room,  1700  G  St.  NW.,  ft-om 
10:00  a.m.  imtil  4:00  p.m.  on  Tuesdays 
and  Thursdays  or  obtain  comments  and/ 
or  an  index  of  comments  by  facsimile  by 
telephoning  the  Public  Reference  Room 
at  (202)  906-5900  fi-om  9:00  a.m.  until 
5:00  p.m.  on  business  days.  Comments 
and  the  related  index  will  also  be  posted 
on  the  OTS  Internet  Site  at 
"wrvkrw.OTS.treas.gov". 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Riese,  Supervision,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  (202)  906-6134. 
SUPPLEMENTARY  INFORMATION: 

Title:  Minimum  Security  Devices  and 
Procdures. 

OMB  Number:  1550-0062. 

Form  Number:  Not  applicable. 

Abstract:  The  Bank  Protection  Act 
and  OTS  implementing  regulations 
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require  thrifts  to  establish  security 
devices  and  procedures.  Written 
security  programs  allow  OTS  to  evaluate 
whether  thrifts  have  adopted  policies 
and  procedures  to  ensure  compliance 
with  the  law  and  regulations.  FDIC, 
OCC  and  FRB  have  substantially  similar 
regulations. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1,080. 


Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,160  hours. 

Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accm-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  5,  2000. 

John  E.  Werner, 

Director,  Information  &■  Management  Services 
Division. 

[FR  Doc.  00-31473  Filed  12-8-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewfiere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-6904-3] 

Hazardous  Waste  Management 
System;  Proposed  Exclusion  for 
Identification  and  Listing  l-lazardous 
Waste 

Correction 

In  proposed  rule  document  00-29647 
beginning  on  page  75897  in  the  issue  of 
Tuesday,  December  5,  2000,  make  the 
following  correction: 


On  page  75897,  in  the  third  column, 
in  the  DATES  section,  in  the  last  line, 
"January  19,  2000"  should  read 
"January  19,  2001". 

[FR  Doc.  CO-29647  Filed  12-8-00;  8:45  am] 

BILLING  CODE  1505-01-0 


PENSION  BENEFIT  GUARANTY 

CORPORATION 

29  CFR  Parts  4006  and  4007 
RIN  1212-AA58 

Premium  Rates;  Payment  of  Premium 

Correction 

In  rule  dociunent  00-30322  beginning 
on  page  75160,  in  the  issue  of  Friday, 
December  1,  2000,  make  the  following 
corrections: 

1.  On  page  75161,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  eighth  line  and  in  the  10th  line, 
"3Vi2"  should  read  "  3/12". 

[FR  Doc.  CO-30322  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  1 505-01 -D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43614;  File  No.  SR-Phlx- 
00-101] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Enectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Extending  the  Pilot  Program  for 
Exchange  Rule  98,  Emergency 
Committee  Until  April  30,  2001 

November  22,  2000. 
Correction 

In  notice  document  00-30667 
beginning  on  page  75332  in  the  issue  of 
Friday,  December  1,  2000,  the  date  is 
added  to  read  as  set  forth  above. 

[FR  Doc.  CO-30667  Filed  12-8-00:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  373 

Special  Demonstration  Programs 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  issues 
regulations  governing  the  Special 
Demonstration  Programs.  These 
regulations  are  needed  to  implement 
changes  in  the  Rehabilitation  Act 
Amendments  of  1998.  The  regulations 
provide  definitions  and  requirements 
for  grants  and  contracts  under  the 
expanded  authority  of  the  Special 
Demonstration  Programs. 
DATES:  These  regulations  are  effective 
January  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Finch,  Ph.D..  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3038  MES, 
Washington.  DC  20202-2575. 
Telephone:  (202)  205-8292.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  changes  to  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  made  by  the  Rehabilitation  Act 
Amendments  of  1998,  enacted  as  part  of 
the  Workforce  Investment  Act  of  1998 
(Pub.  L.  105-220),  on  August  7,  1998. 
and  as  further  amended  in  1998  by 
technical  amendments  in  the  Reading 
Excellence  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  Amendments  .of  1998 
(hereinafter  collectively  referred  to  as 
the  1998  Amendments). 

On  June  23.  2000  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  the  Special  Demonstration  Programs 
in  the  Federal  Register  (65  FR  39252). 
In  the  preamble  to  the  NPRM.  we  noted 
that  section  303(b)  of  the  Act.  which 
contains  the  authority  for  these 
programs,  had  undergone  considerable 
changes.  While  continuing  to  focus  on 
the  expansion  and  improvement  of 
rehabilitation  services,  the  Special 
Demonstration  Programs  now  include 
the  expansion  and  improvement  of 
other  services  authorized  under  the  Act. 

In  addition  to  reflecting  this  statutory 
change  in  the  piupose  of  the  Special 


Demonstration  Programs,  these 
regulations  have  been  designed  to  give 
the  Secretary  greater  flexibility  in 
making  awards  that  are  relevant  and 
responsive  to  the  needs  of  individuals 
with  disabilities.  The  following 
overview,  which  was  originally 
contained  in  the  preamble  to  the  NPRM 
(pages  39252  and  39253),  describes  the 
benefits  of  the  regiUations: 

Section  373.2  provides  additional 
flexibility  in  determining  eligible 
entities. 

Section  373.4  contains  terms  from  the 
Act  and  other  terms  that  may  be  used  in 
applying  for  a  grant  and  administering 
a  grant  project. 

Section  373.6  permits  the  Secretary  to 
meet  the  current  trends  and  needs 
relative  to  services  for  individuals  with 
disabilities  and  on  accepted  methods  of 
improving  and  expanding  those 
services.  In  addition,  the  Secretary  may 
annoimce  priorities  without  further 
public  comment.  Additional 
information  and  requirements  pertinent 
to  the  priorities  will  be  aimounced  in 
the  Federal  Register  and  in  the 
application  package  for  a  given 
competition. 

Section  373.11  permits'  the  Secretary 
to  inform  the  potential  applicant  of 
information  the  Secretary  may  consider, 
in  addition  to  the  peer  review  scores, 
when  making  an  award. 

Section  373.20  permits  the  Secretary 
to  institute  a  matching  requirement  not 
to  exceed  10  percent  of  the  total  project 
costs.  The  matching  funds  may  be 
provided  in  cash  or  in-kind. 

Section  373.21  informs  grantees  under 
section  306  of  the  Act  that  the  Secretary 
may  require  that  recipients  of  grants 
under  this  title  submit  information, 
including  data,  necessary  to  measure 
project  outcomes  and  performance, 
including  any  data  needed  to  comply 
with  the  Government  Performance  and 
Results  Act  of  1993  (GPRA).  We  are 
developing  a  uniform  data  collection 
instnunent  for  future  use  by  grantees 
under  this  program.  This  instriunent 
will  be  published  in  the  Federal 
Register  for  public  conunent.  The 
inclusion  of  §  373.21  emphasizes  the 
authority  for  the  Secretary  to  require 
needed  information. 

Section  373.22  Jimits  indirect  cost 
reimbursement  for  grants  under  this 
program  to  the  recipient's  actual 
indirect  costs,  as  determined  by  its 
negotiated  indirect  cost  rate  agreement, 
or  10  percent  of  the  total  direct  cost 
base,  whichever  amount  is  less. 

Section  373.23  lists  additional 
requirements  for  grantees. 

There  are  no  differences  between  the 
NPRM  and  these  final  regiilations. 


Public  Comment 

In  the  NPRM  we  invited  comments  on 
the  proposed  regulations.  We  did  not 
receive  any  substantive  comments. 

National  Education  Goals 

The  eight  National  Education  Goals 
focus  the  Nation's  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning. 

These  regulations  address  the 
National  Education  Goal  that  every 
adult  American  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy.  These 
regulations  further  the  objectives  of  this 
goal  by  implementing  programs  to 
provide  vocational  rehabilitation 
services  and  other  services  to  provide 
increased  employment  opportunities  for 
individuals  with  disabilities. 

Paperwork  Reduction  Act  of  1995 

These  regulations  do  not  contain  any 
information  collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  NPRM  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 


have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 
Note:  The  ofRcial  version  of  this  document 
i.s  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.235  Special  Demonstration 
Program) 

List  of  Subjects  in  34  CFR  Part  373 

Grant  programs — education. 
Vocational  rehabilitation. 

Dated:  December  5,  2000. 

Judith  E.  Heumann; 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  title  34 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  373  to  read  as 
follows: 

PART  373— SPECIAL 
DEMONSTRATION  PROGRAMS 

Subpart  A — General 

Sec. 

373.1  What  is  the  purpose  of  the  Special 
Demonstration  Programs? 

373.2  Who  is  eligible  for  assistance? 

373.3  What  regulations  apply? 

373.4  What  definitions  apply? 

373.5  Who  is  eligible  to  receive  services 
and  to  benefit  fi-om  activities  conducted 
by  eligible  entities? 

373.6  What  are  the  priorities  and  other 
factors  and  requirements  for 
competitions? 

Subpart  B — How  Does  the  Secretary  Make 
a  Grant? 

373.10  What  selection  criteria  does  the 
Secretary  use? 

373.11  What  other  factors  does  the 
Secretary  consider  when  making  a  grant? 

Subpart  C— What  Conditions  Must  Be  Met 
by  a  Grantee? 

373.20  What  are  the  matching 
requirements? 

373.21  What  are  the  reporting 
requirements? 

373.22  What  are  the  limitations  on  indirect 
costs? 

373.23  What  additional  requirements  must 
be  met? 

373.24  What  are  the  special  requirements 
pertaining  to  the  protection,  use,  and 
release  of  personal  information? 

Authority:  29  U.S.C.  773(b),  unless 
otherwise  noted. 


Subpart  A — General 

§  373.1    What  is  the  purpose  of  ttie  Special 
Demonstration  Programs? 

The  purpose  of  this  program  is  to 
provide  competitive  grants  to,  or  enter 
into  contracts  with,  eligible  entities  to 
expand  and  improve  the  provision  of 
rehabilitation  and  other  services 
authorized  imder  the  Rehabilitation  Act 
of  1973,  as  amended  (Act),  or  to  further 
the  piu"poses  and  policies  in  sections 
2(b)  and  (c)  of  the  Act  by  supporting 
activities  that  increase  the  provision, 
extent,  availability,  scope,  and  quality  of 
rehabilitation  services  under  the  Act, 
including  related  research  and 
evaluations  activities. 

(Authority:  29  U.S.C.  701(b)  and  (c).  711(c), 
and  773(b)) 

§  373.2    Who  is  eligible  for  assistance? 

(a)  The  following  types  of 
organizations  are  eligible  for  assistance 
under  this  program: 

(1)  State  vocational  rehabilitation 
agencies. 

(2)  Commimity  rehabilitation 
programs. 

(3)  Indian  tribes  or  tribal 
organizations. 

(4)  Other  public  or  nonprofit  agencies 
or  organizations,  including  institutions 
of  higher  education. 

(5)  For-profit  organizations,  if  the 
Secretary  considers  them  to  be 
appropriate. 

(6)  Consortia  that  meet  the 
requirements  of  34  CFR  75.128  and 
75.129. 

(7)  Other  organizations  identified  by 
the  Secretary  and  published  in  the 
Federal  Re^ster. 

(b)  In  competitions  held  under  this 
program,  the  Secretary  may  limit 
competitions  to  one  or  more  types  of 
these  organizations. 

(Authority:  29  U.S.C.  711(c)  and  773(b)(2)) 

§373.3    What  regulations  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (AdministraUon  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
other  Non-profit  Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovermnental 
Review  of  Department  of  Education 
ProCTams  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 


(6)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  35  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprociu^ment)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug  and  Alcohol 
Abuse  Prevention). 

(10)  34  CFR  part  97  (Protection  of 
Hiunan  Subjects). 

(11)  34  CFR  part  99  (Family 
Educational  Rights  and  Privacy). 

(b)  The  regulations  in  this  part  373. 

(c)  The  regulations  in  48  CFR  part  31, 
(Contracts  Cost  Principles  and 
Procedures). 

(Authority:  29  U.S.C.  711(c)) 

§  373.4    What  definitions  apply? 

The  following  definitions  apply  to 
this  part: 

Act  means  the  Rehabilitation  Act  of 
1973.  as  amended. 

(Authority:  29  U.S.C.  701  et  seq.) 

Early  intervention  means  a  service 
delivery  or  model  demonstration 
program  for  adults  with  disabilities 
designed  to  begin  the  rehabilitation 
services  as  soon  as  possible  after  the 
onset  or  identification  of  actually  or 
potentially  disabling  conditions.  The 
populations  served  may  include,  but  are 
not  limited  to.  the  following: 

(a)  Individuals  with  chronic  and 
progressive  diseases  that  may  become 
more  disabling,  such  as  multiple 
sclerosis,  progressive  visual  disabilities, 
or  HIV. 

(b)  Individuals  in  the  acute  stages  of 
injiuy  or  illness,  including,  but  not 
limited  to.  diabetes,  traumatic  brain 
injiuy,  stroke,  biuns,  or  amputation. 

(Authority:  29  U.S.C.  711(c)) 

Employment  outcome  is  defined  in  34 
CFR  361.5. 

(Authority:  29  U.S.C.  711(c)) 

Individual  with  a  disability  is  defined 
as  follows: 

(a)  For  an  individual  who  will  receive 
rehabilitation  services  under  this  part, 
an  individual  with  a  disability  means  an 
individual — 

(1)  Who  has  a  physical  or  mental 
impairment  which,  for  that  individual, 
constitutes  or  results  in  a  substantial 
impediment  to  employment;  and 

(2)  Who  can  benefit  in  terms  of  an 
employment  outcome  from  vocational 
rehabilitation  services. 

(b)  For  all  other  purposes  of  this  part, 
an  individual  with  a  disability  means  an 
individual — 

(1)  Who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities; 
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(2)  Who  has  a  record  of  such  an 
impainnent;  or 

(3)  Who  is  regarded  as  having  such  an 
impairment. 

(c)  For  purposes  of  paragraph  (b)  of 
this  definition,  projects  that  carry  out 
services  or  activities  pertaining  to  Title 
V  of  the  Act  must  also  meet  the 
requirements  for  "an  individual  with  a 
disability"  in  section  7(20)(c)  through 
(e)  of  the  Act,  as  applicable. 

(Authority:  29  U.S.C  705(20)(A)  and  (B)) 

Individual  with  a  significant  disability 
means  an  individual — 

(a)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(b)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time:  and 

(c)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  blindness, 
bum  injiuy,  cancer,  cerebral  palsy, 
cystic  fibrosis,  dealness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia  and 
other  spinal  cord  conditions,  sickle-cell 
anemia,  specific  learning  disabilities, 
end-stage  renal  disease,  or  another 
disability  or  combination  of  disabilities 
determined  on  the  basis  of  an 
assessment  for  determining  eligibility 
and  vocational  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation. 

(Authority:  29  U.S.C.  705(21)(A)) 

Informed  choice  means  the  provision 
of  activities  whereby  individuals  with 
disabilities  served  by  projects  under  this 
part  have  the  opportunity  to  be  active, 
full  partners  in  the  rehabilitation 
process,  making  meaningful  and 
informed  choices  as  follows: 

(a)  During  assessments  of  eligibility 
and  vocational  rehabilitation  needs. 

(b)  In  the  selection  of  employment 
outcomes,  services  needed  to  achieve 
the  outcomes,  entities  providing  these 
services,  and  the  methods  used  to 
secure  these  services. 

(Authority:  29  U.S.C.  711(c)) 

Rehabilitation  services  means  services 
provided  to  an  individual  with  a 
disability  in  preparing  for,  securing, 
retaining,  or  regaining  an  employment 
outcome  that  is  consistent  with  the 


strengths,  resources,  priorities, 
concerns,  abilities,  capabilities, 
interests,  and  informed  choice  of  the 
individual.  Rehabilitation  services  for 
an  individual  with  a  disability  may 
include — 

(a)  An  assessment  for  determining 
eligibility  and  vocational  rehabilitation 
needs  by  qualified  personnel,  including, 
if  appropriate,  an  assessment  by 
personnel  skilled  in  rehabilitation 
technology; 

(b)  Counseling  and  guidance, 
including  information  and  support 
services  to  assist  an  individual  in 
exercising  informed  choice; 

(c)  Referral  and  other  services  to 
seciu-e  needed  services  from  other 
agencies; 

(d)  Job-related  services,  including  job 
search  and  placement  assistance,  job 
retention  services,  follow-up  services, 
and  follow-along  services; 

(e)  Vocational  and  other  training 
services,  including  the  provision  of 
personal  and  vocational  adjustment 
services,  books,  tools,  and  other  training 
materials; 

(f)  Diagnosis  and  treatment  of 
physical  and  mental  impairments; 

(g)  Maintenance  for  additional  costs 
incmred  while  the  individual  is 
receiving  services;    . 

(h)  Transportation; 

(i)  On-the-job  or  other  related 
personal  assistance  services; 

(i)  Interpreter  and  reader  services; 

(k)  Rehabilitation  teaching  services, 
and  orientation  and  mobility  services; 

(1)  Occupational  licenses,  tools, 
equipment,  and  initial  stocks  and 
supplies; 

(m)  Technical  assistance  and  other 
consultation  services  to  conduct  market 
analysis,  develop  business  plans,  and 
otherwise  provide  resources  to  eligible 
individuals  who  are  pursuing  self- 
employment  or  telecommuting  or 
establishing  a  small  business  operation 
as  an  employment  outcome; 

(n)  Rehabilitation  technology, 
including  telecommimications,  sensory, 
and  other  technological  aids  and 
devices; 

(o)  Transition  services  for  individuals 
with  disabilities  that  facilitate  the 
achievement  of  employment  outcomes; 

(p)  Supported  employment  services; 

(q)  Services  to  the  family  of  an 
individual  with  a  disability  necessary  to 
assist  the  individual  to  achieve  an 
employment  outcome; 

(r)  Post-employment  services 
necessary  to  assist  an  individual  with  a 
disability  to  retain,  regain,  or  advance  in 
employment;  and 

(s)  Expansion  of  employment 
opportunities  for  individuals  with 
disabilities,  which  includes,  but  is  not 
limited  to — 


(1)  Self-employment,  business 
ownership,  and  entreprenuership; 

(2)  Non-traditional  jobs,  professional 
employment,  and  work  settings; 

(3)  Collaborating  with  employers. 
Economic  Development  Councils,  and 
others  in  creating  new  jobs  and  career 
advancement  options  in  local  job 
markets  through  the  use  of  job 
restructuring  and  other  methods;  and 

(4)  Other  services  as  identified  by  the 
Secretary  and  published  in  the  Federal 
Register. 

(Authority:  29  U.S.C.  711(c)  and  723(a)) 

Substantial  impediment  to 
employment  means  that  a  physical  or 
mental  impairment  (in  light  of  attendant 
medical,  psychological,  vocational, 
educational,  and  other  related  factors) 
hinders  an  individual  fi-om  preparing 
for,  entering  into,  engaging  in,  or 
retaining  employment  consistent  with 
the  individual's  capacities  and  abilities. 
(Authority:  29  U.S.C.  705{20)(A)) 

Youth  or  Young  adults  with 
disabilities  meems  individuals  with 
disabilities  who  are  between  the  ages  of 
16  and  26  inclusive  when  entering  the 
program. 

(Authority:  29  U.S.C.  711(c)  and  723(a)) 

§  373.5  Who  is  eligible  to  receive  services 
and  to  benefit  from  activities  conducted  by 
eligible  entities? 

(a)(1)  For  projects  that  provide 
rehabilitation  services  or  activities  to 
expand  and  improve  the  provision  of 
rehabilitation  services  and  other 
services  authorized  under  Titles  I,  III, 
and  VI  of  the  Act,  individuals  are 
eligible  who  meet  the  definition  in 
paragraph  (a)  of  an  "individual  with  a 
disability"  as  stated  in  §  373.4. 

(2)  For  projects  that  provide 
independent  living  services  or  activities, 
individuals  are  eligible  who  meet  the 
definition  in  paragraph  (b)  of  an 
"individual  with  a  disability"  as  stated 
in  §373.4. 

(3)  For  projects  that  provide  other 
services  or  activities  that  further  the 
piuposes  of  the  Act,  individuals  are 
eligible  who  meet  the  definition  in 
paragraph  (b)  of  an  "individual  with  a 
disability"  as  stated  in  §  373.4. 

(b)  By  publishing  a  notice  in  the 
Federal  Register,  the  Secretary  may 
identify  individuals  determined  to  be 
eligible  under  one  or  more  of  the 
provisions  in  paragraph  (a)  of  this 
section. 

(Authority:  29  U.S.C.  711(c)  and  723(a)) 

§  373.6    What  are  the  priorities  and  other 
factors  and  requirements  for  competitions? 

(a)(1)  In  making  an  award,  the 
Secretary  may  limit  competitions  to,  or 


otherwise  give  priority  to, -one  or  more 
of  the  priority  projects  listed  in 
paragraph  (bj  of  this  section  that  are 
identified  by  the  Secretary  and 
published  in  a  notice  in  the  Federal 
Register. 

(2)  The  Secretary  also  will  identify  in 
the  notice  the  following: 

(i)  Specific  required  priority  project 
activities  authorized  under  section  303 
of  the  Act  that  the  applicant  must 
conduct  for  the  priority  project  to  be 
approved  for  funding. 

(ii)  Any  of  the  additional  factors  listed 
in  paragraph  (c)  of  this  section  that  the 
Secretary  may  consider  in  making  an 
award. 

(b)  Priority  projects  are  as  follows: 

(1)  Special  projects  of  service 
delivery. 

(2)  Model  demonstration. 

(3)  Technical  assistance. 

(4)  Systems  change. 

(5)  Special  studies,  research,  or 
evaluations. 

(6)  Dissemination  and  utilization. 

(7)  Replication. 

(8)  Special  projects  and 
demonstration  of  service  delivery  for 
adults  who  are  low-functioning  and  deaf 
or  low-functioning  and  hard  of  hearing. 

(9)  Supported  employment. 

(10)  Model  transitional  rehabilitation 
services  for  youth  and  young  adults 
with  disabilities. 

(11)  Expansion  of  employment 
opportunities  for  individuals  with 
disabilities,  as  authorized  in  paragraph 
(s)  of  the  definition  of  "rehabilitation 
services"  as  stated  in  §  373.4. 

(12)  Projects  to  promote  meaningful 
access  of  individuals  with  disabilities  to 
employment-related  services  under  Title 
I  of  the  Workforce  Investment  Act  of 
1998  and  under  other  Federal  laws. 

(13)  Innovative  methods  of  promoting 
achievement  of  high-quality 
employment  outcomes. 

(14)  The  demonstration  of  the 
effectiveness  of  early  intervention 
activities  in  improving  employment 
outcomes. 

(15)  Projects  to  find  alternative 
methods  of  providing  affordable 
transportation  services  to  individuals 
with  disabilities. 

(16)  Other  projects  that  will  expand 
and  improve  the  provision,  extent, 
availability,  scope,  and  quality  of 
rehabilitation  and  other  services  under 
the  Act  or  that  further  the  purpose  and 
policy  of  the  Act  as  stated  in  section 
2(b)  and  (c)  of  the  Act. 

(c)  The  Secretary  may  identify  and 
publish  in  the  Federal  Register  for 
specific  projects  listed  in  paragraph  (b) 
of  this  section  one  or  more  of  the 
following  factors,  including  any  specific 
elements  defining  any  factor  (e.g.,  the 


Secretary  may  identify  ages  16  through 
21  to  be  the  specific  age  range  for  a 
particular  competition): 

(1)  Specific  stages  of  the  rehabilitation 
process. 

(2)  Unserved  and  imderserved 
populations. 

(3)  Unserved  and  imderserved 
geoQ-aphical  areas. 

(4)  Individuals  with  significant 
disabilities. 

(5)  Low-incidence  disability 
populations. 

(6)  Individuals  residing  in  federally 
designated  Empowerment  Zones  and 
Enterprise  Commtmities. 

(7)  Types  of  disabilities. 

(8)  Specific  age  ranges. 

(9)  Other  specific  populations  and 
geographical  areas. 

(d)  The  Secretary  may  require  that  an 
applicant  certify  that  the  project  does 
not  include  building  upon  or  expanding 
activities  that  have  previously  been 
conducted  or  funded,  for  that  applicant 
or  in  that  service  area. 

(e)  The  Secretary  may  require  that  the 
project  widely  disseminate  the  methods 
of  rehabilitation  service  delivery  or 
model  proven  to  be  effective,  so  that 
they  may  be  adapted,  replicated,  or 
purchased  under  fee-for-service 
arrangements  by  State  vocational 
rehabilitation  agencies  and  other 
disability  organizations  in  the  project's  k 
targeted  service  area  or  other  locations. 

(Authority:  29  U.S.C.  711(c)  and  773(b)(4) 
and  (5)) 

Subpart  B — How  Does  the  Secretary 
Make  a  Grant? 

§  373.10    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  publishes  in  the 
Federal  Register  or  includes  in  the 
application  package  the  selection 
criteria  for  each  competition  under  this 
program.  To  evaluate  the  applications 
for  new  grants  under  this  program,  the 
Secretary  may  use  the  following: 

(a)  Selection  criteria  established 
under  34  CFR  75.209. 

(b)  Selection  criteria  in  34  CFR 
75.210. 

(c)  Any  combination  of  selection 
criteria  from  paragraphs  (a)  and  (b)  of 
this  section. 

(Authority:  29  U.S.C.  711(c)  and  723(a)) 

§  373.1 1    What  other  factors  does  the 
Secretary  consider  when  making  a  grant? 

(a)  The  Secretary  funds  only  those 
applications  submitted  in  response  to 
competitions  annoiuiced  in  the  Federal 
Rf^ister. 

(b)  The  Secretary  may  consider  the 
past  performance  of  the  applicant  in 
carrying  out  activities  under  previously 
awarded  grants. 


(c)  The  Secretary  awards  bonus  points 
if  identified  and  published  in  the 
Federal  Register  for  specific 
competitions. 

(Authority:  29  U.S.C.  711(cl  and  723(a)) 

Subpart  C— What  Conditions  Must  Be 
Met  By  a  Grantee? 

§  373.20    What  are  the  matching 
requirements? 

The  Secretary  may  make  grants  to  pay 
all  or  part  of  the  cost  of  activities 
covered  under  this  program.  If  the 
Secretary  determines  that  the  grantee  is 
required  to  pay  part  of  the  costs,  the 
amount  of  grantee  participation  is 
specified  in  the  application  notice,  and 
the  Secretary  will  not  require  grantee 
participation  to  be  more  than  10  percent 
of  the  total  cost  of  the  project. 

(Authority:  29  U.S.C.  711(c)  and  723(a)) 

§  373.21     What  are  the  reporting 
requirements? 

(a)  In  addition  to  the  program  and 
fiscal  reporting  requirements  in  EDGAR 
that  are  applicable  to  projects  funded 
under  this  program,  the  Secretary  may 
require  that  recipients  of  grants  under 
this  part  submit  information  determined 
by  the  Secretary  to  be  necessary  to 
measiu-e  project  outcomes  and 
performance,  including  any  data  needed 
to  comply  with  the  Government 
Performance  and  Results  Act. 

(b)  Specific  reporting  requirements  for 
competitions  will  be  identified  by  the 
Secretary  and  published  in  the  Federal 
Register. 

(Authority:  29  U.S.C.  711(c)  and  776) 

§  373.22    What  are  the  limitations  on 
indirect  costs? 

(a)  Indirect  cost  reimbursement  for 
grants  imder  this  program  is  limited  to 
the  recipient's  actual  indirect  costs,  as 
determined  by  its  negotiated  indirect 
cost  rate  agreement,  or  10  percent  of  the 
total  direct  cost  base,  whichever  amount 
is  less. 

(b)  Indirect  costs  in  excess  of  the  10 
percent  limit  may  be  used  to  satisfy 
matching  or  cost-sharing  requirements. 

(c)  The  10  percent  limit  does  not 
apply  to  federally  recognized  Indian 
tribal  governments  and  their  tribal 
representatives. 

(Authority:  29  U.S.C.  711(c)) 

§373.23    What  additional  requirements 
must  be  met? 

(a)  Each  grantee  must  do  the 
following: 

(1)  Ensure  equal  access  and  treatment 
for  eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
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based  on  race,  color,  national  origin, 
gender,  age,  or  disabilities. 

(2)  Encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disabilities. 

(3)  Advise  individuals  with 
disabilities  who  are  applicants  for  or 
recipients  of  the  services,  or  the 
applicants'  representatives  or  the 
individuals'  representatives,  of  the 
availability  and  purposes  of  the  Client 
Assistance  Program,  including 
information  on  means  of  seeking 
assistance  under  that  program. 

(4)  Provide,  through  a  careful 
appraisal  and  study,  an  assessment  and 
evaluation  of  the  project  that  indicates 
the  significance  or  worth  of  processes, 


methodologies,  and  practices 
implemented  by  the  project. 

(b)  A  grantee  may  not  make  a  subgrant 
under  this  part.  However,  a  grantee  may 
contract  for  supplies,  equipment,  and 
other  services,  in  accordance  with  34 
CFR  part  74,  subpart  C — Post-Award 
Requirements,  Procurement  Standards. 

(Authority:  29  U.S.C.  711(c)  and  717) 

§  373.24    What  are  the  special 
requirements  pertaining  to  the  protection, 
use,  and  release  of  personal  information? 

(a)  All  personal  information  about 
individuals  served  by  any  project  under 
this  part,  including  lists  of  names, 
addresses,  photographs,  and  records  of 
evaluation,  must  be  confidential. 

(b)  The  use  of  information  and  records 
concerning  individuals  must  be  limited 
only  to  piuposes  directly  connected 
with  the  project,  including  project 


reporting  and  evaluation  activities.  This 
information  may  not  be  disclosed, 
directly  or  indirectly,  other  than  in  the 
administration  of  the  project  unless  the 
consent  of  the  agency  providing  the 
information  and  the  individual  to  whom 
the  information  applies,  or  his  or  her 
representative,  has  been  obtained  in 
writing.  The  Secretary  or  other  Federal 
officials  responsible  for  enforcing  legal 
requirements  have  access  to  this 
information  without  vmtten  consent 
being  obtained.  The  final  products  of 
the  project  may  not  reveal  any  personal 
identifying  information  without  written 
consent  of  the  individual  or  his  or  her 
representative. 

(Authority:  29  U.S.C.  711(c)) 

[FR  Doc.  00-31378  Filed  12-8-00;  8:45  am] 

BILUNG  CODE  4000-01-P 


Monday, 
December  11,  2000 


Part  in 

Equal  Employment 

Opportunity 

Commission 

29  CFR  Part  1625 

Waivers  of  Rights  and  Claims;  Tender 

Back  of  Consideration;  Final  Rule 


77438         Federal  Register /Vol.  65,  No.  238 /Monday,  December  11,  2000/Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  238 /Monday,  December  11,  2000/Rules  and  Regulations         77439 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

29  CFR  Part  1625 
RIN  3046-AA68 

Waivers  of  Rights  and  Claims:  Tender 
Bacl(  of  Consideration 

agency:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportimity  Commission  (EEOC  or 
Commission)  is  publishing  this  final 
regulation  stating  that,  under  the  Older 
Workers  Benefit  Protection  Act  of  1990, 
employees  cannot  be  required  to  tender 
back  the  consideration  received  under  a 
waiver  agreement  before  being 
permitted  to  challenge  the  waiver 
agreement  in  court,  and  addressing 
related  issues.  The  regulation  protects 
older  workers'  rights  under  the  Older 
Workers  Benefit  Protection  Act. 
DATES:  Effective  January  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  R.  Miaskoff,  Assistant  Legal 
Coimsel,  or  Corbett  L.  Anderson, 
Attorney-Advisor,  202-663-4689 
(voice).  202-663-7026  (TDD). 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

A.  The  Older  Workers  Benefit  Protection 
Act  of  1990 

]n  Title  II  of  the  Older  Workers 
Benefit  Protection  Act  of  1990  (Title  II 
or  OWBPA),  Congress  added  section  7(f) 
to  the  Age  Discrimination  in 
Employment  Act  of  1967,  29  U.S.C. 
626(f)  (ADEA),  to  set  out  requirements 
for  ADEA  waivers  that  would  ensure 
that  "older  workers  [are]  not  coerced  or 
manipulated  into  waiving  their  rights 
under  the  ADEA."  '  Congress  decided 
not  to  require  supervision  of  ADEA 
waivers  by  the  Equal  Employment 
Opportimity  Commission  (EEOC  or 
Commission),  but  emphasized  "that  the 
requirements  of  [Tjitle  11  [are  to]  be 
strictly  interpreted  to  protect  those 
individuals  covered  by  the  Act."  ^ 

In  the  OWBPA,  Congress  proclaimed 
that  "[ajn  individual  may  not  waive  any 
right  or  claim  *   *  *  unless  the  waiver 
is  knowing  and  voluntary."  29  U.S.C. 


1 136  Cong.  Rec.  27,061  (1990),  mprinted  in  1 
Staff  of  Senate  Conun.  on  Labor  and  Human 
Resouices,  102d  Cong.,  Legislative  History  of  the 
Older  Workers  Benefit  Protection  Act  (S.  1511  and 
Related  Bills),  at  23  (1991). 

2S.  Rep.  No.  101-263,  at  31  (1990,  reprinted  in 
1  Staff  of  Senate  Conun.  on  Labor  and  Human 
Resources.  102d  Cong..  Legislative  History  of  the 
Older  Workers  Benefit  Protection  Act  (S.  1511  and 
Related  Bills),  at  350  (1991)  [hereinafter  S.  Rep.  No. 
101-263). 


626(f)(1).  An  ADEA  waiver  is  valid  only 
"if  certain  threshold  requirements  [are 
met  and  the  waiver  is]  otherwise  shown 
to  be  knowing  and  voluntary."  ^  The 
OWBPA  states  that  the  waiver 
agreement  must  be  "written  in  a  manner 
calculated  to  be  understood  [by  the 
employee),  or  by  the  average  individual 
eligible  to  participate";  must 
specifically  reference  ADEA  rights  or 
claims;  and  must  advise  employees  to 
consult  an  attorney  before  signing  the 
agreement.  ADEA  waivers  also  must  be 
in  exchange  for  extra  consideration,  and 
must  not  waive  rights  or  claims  that 
arise  after  the  agreement  is  executed.'' 
Finally,  the  OWBPA  directs  employers 
to  give  employees  specified  periods  of 
time  to  consider  waivers  and  to  revoke 
them.  Id.  section  626(0(1  )(A)-(G).  When 
employers  offer  waivers  in  connection 
with  an  exit  incentive  or  other  group 
employment  termination  program,  they 
must  give  employees  certain 
information  about  the  termination 
program  itself,  as  well  as  lists  of  the  job 
titles  and  ages  of  individuals  eligible  or 
selected  for  the  program  and  the  ages  of 
those  not  eligible  or  selected  but  who 
were  in  the  same  job  classification  or 
organizational  unit.  Id.  section 
626(f)(1)(H).  See  also  29  CFR  Part 
1625.22. 

In  addition,  an  ADEA  waiver  is 
"knowing  and  volimtary"  only  if  the 
employee  accepts  it  "in  the  absence  of 
fraud,  duress,  coercion,  or  mistake  of 
material  fact."  ^  According  to  the 
OWBPA  legislative  history,  courts 
evaluating  the  validity  of  an  ADEA 
waiver  should  analyze  this  aspect  of  the 
"knovtfing  and  voluntary"  question 
under  the  "totality  of  the  circumstances 
approach."  Congress  rejected  traditional 
contract  principles  as  the  basis  for 
determining  if  an  ADEA  waiver  is 
knowing  and  volimtary.^ 


^Id.  at  31-32. 

*  These  requirements  also  apply  to  a  waiver  in 
settlement  of  an  ADEA  charge  filed  vyrith  the  EEOC. 
29  U.S.C.  626(f)(2). 

5S.  Rep.  No.  101-263,  supra  note  2,  at  31.  See 
also  29  CFR  1625.22(a)(3)  (  "Other  facts  and 
circumstances  may  bear  on  the  question  of  whether 
the  waiver  is  knowing  and  voluntary,  as,  for 
example,  if  there  is  a  material  mistake,  omission,  or 
misstatement  in  the  information  furnished  by  the 
employer  to  an  employee  in  connection  with  the 
waiver.").  Accord  Bennett  v.  Coors  Brewing  Co..  189 
F.3d  1221,  1228-29  (10th  Cir.  1999);  EEOC  v. 
Johnson  6-  Higgins.  5  F.  Supp.  2d  181,  186  (S.D.N.Y. 
1998). 

»S.  Rep.  No.  101-263,  supra  note  2.  at  32.  For  the 
analysis  of  "knowing  and  voluntary,"  the  Senate 
Committee  gave  its  approval  to  the  "totality  of 
circumstances"  analysis  used  to  uphold  an  ADEA 
waiver  in  Ciritio  v.  Arco  Chemical  Co..  862  F.2d 
448  (3d  Cir.  1988),  but  disapproved  of  "the 
approach  adopted  in  Lancaster  v.  Buerkle  Buick 
Honda  Co.,  809  F.2d  539  (8th  Cir.),  cert,  denied,  482 
U.S.  928  (1987),"  which  applied  ordinary  contract 
principles. 


Congress  also  provided  that  a  court  of 
competent  jurisdiction  would  resolve 
"any  dispute"  that  may  arise  over 
whether  a  waiver  agreement  was 
entered  in  compliance  with  the 
statutory  requirements.  29  U.S.C. 
626(0(3).  Congress  intended  that  a  valid 
OWBPA  waiver  would  act  as  an 
affirmative  defense.^  The  statute  directs 
that  the  employer  has  the  burden  of 
proving  that  an  ADEA  waiver  complies 
with  the  enumerated  OWBPA 
requirements,  assuming  that  the 
employer  is  the  party  asserting  the 
validity  of  the  waiver,  /d.**  Moreover, 
legislative  history  reveals  that  "once 
that  occurs,  the  employee  may  produce 
additional  evidence  to  suggest  that  the 
waiver  was  not  'knowing  and 
voluntary," — i.e.,  that  the  waiver  is  not 
valid  due  to  one  or  more  of  the  non- 
enumerated  elements  of  the  "knowing 
and  voluntary"  standard,  such  as  fraud, 
duress,  coercion  or  mistake  of  material 
fact."  In  such  a  circumstance,  the 
employer  then  must  prove,  with  respect 
to  the  issues  raised  by  the  employee, 
that  the  waiver  was  both  knowing  and 
volimtary.'" 

B.  The  Negotiated  Rule  on  Waivers  of 
Rights  and  Claims  Under  the  ADEA 

hi  1998,  the  EEOC  published  a  final 
regulation  on  Title  D  of  the  ADEA,  the 
product  of  a  negotiated  rulemaking 
under  the  procedures  in  the  Negotiated 
Rulemaking  Act,  5  U.S.C.  561  et  seq. 
The  final  rule  set  forth  the  EEOC's 
interpretation  of  the  standards  in 
section  7(0  of  the  ADEA,  covering  the 
following  subjects,  among  others:  the 
wording  of  waiver  agreements,  waivers 
of  future  rights,  consideration,  time 
periods,  informational  requirements, 
waivers  settling  charges  and  lawsuits, 
the  burden  of  proof  and  the  EEOC's 
enforcement  powers.  See  29  CFR 
1625.22. 

Some  commenters  on  the  negotiated 
rule  had  urged  the  Commission  to 
address  the  question  of  whether 
employees  can  be  required  to  tender 
back  the  consideration  received  under  a 
waiver  agreement  before  challenging  the 
waiver  agreement  in  court.  However, 
about  four  months  prior  to  publication 


'S.  Rep.  No.  101-263,  supra  note  2,  at  35  ("A 
waiver  of  rights  or  release  of  claims  is  generally 
available  as  an  affirmative  defense.") 

"See  also  136  Cong.  Rec.  27.062  (1990)  (Final 
Statement  of  Floor  Managers)  reprinted  in  1  Staff  of 
Senate  Comm.  on  Labor  and  Human  Resources. 
102d  Cong.,  Legislative  History  of  the  Older 
Workers  Benefit  Protection  Act  (S.  1511  and  Related 
Bills),  at  26  (1991). 

BS.  Rep.  No.  101-263,  supra  note  2.  at  35. 
Congress  did  not  intend  to  force  employers  to 
"  "prove  a  negative'  where  no  evidence  of  fraud, 
duress,  or  coercion  exists."  Id. 


of  the  final  negotiated  rule,  the  Supreme 
Court  decided  the  issue  of  tender  back 
in  Oubre  v.  Entergy  Operations,  Inc., 
522  U.S.  422  (1998).  The  Supreme  Court 
held  that  a  release  that  does  not  comply 
with  the  OWBPA  requirements  cannot 
bar  an  employee's  ADEA  claims,  even  if 
the  employee  did  not  tender  back  the 
consideration.  The  Commission 
decided,  in  light  of  Oubre,  to  address 
tender  back  and  related  issues  in  a 
subsequent  guidance  rather  than  in  the 
negotiated  rule."  The  legislative  rule 
published  today  fulfills  that  goal. 

C.  The  EEOC's  Rulemaking  Authority 
Under  the  ADEA 

Congress  granted  the  EEOC  authority 
under  the  ADEA  to  issue  legislative 
rules  that  it  considers  "necessary  or 
appropriate"  in  enforcing  the  Act.  29 
U.S.C.  628.12  ADEA  legislative 
regulations  are  properly  used  to  resolve 
statutory  ambiguities  or  omissions, 
through  policies  that  are  consistent  with 
the  purposes  of  the  Act.'^  if  the  ADEA 
does  not  directly  address  a  particular 
matter,  the  EEOC  may  adopt  any  rule 
that  is  "permissible"  under  the  Act. 
Chevron  v.  Natural  Resources  Defense 
Council,  467  U.S.  837  (1984).  A 
legislative  rule  is  permissible  if  it  is  a 
reasonable  exercise  of  an  agency's 
rulemaking  authority.  Id.  at  844,  845, 
865,  866;  Sanchez  v.  Pacific  Powder 
Co.,  147  F.3d  1097,  1100  (9th  Cir.  1998); 
Doe  V.  Dekalb  County  Sch.  Dist.,  145 
F.3d  1441,  1448  (11th  Cir.  1998).  A 
legislative  rule  is  not  permissible  if  it  is 
"arbitrary,  capricious,  or  manifestly 
contrary  to  the  statute."  Chevron,  467 
U.S.  at  843;  Arnold  v.  United  Parcel 
Serv.,  Inc.,  136  F.3d  854,  864  n.8  {1st 
Cir.  1998).  Legislative  rules  have  the 
effect  of  law  and  are  binding  on  the 
general  public,  subject  to  limited  review 
by  the  courts.  United  States  v.  Storer 
Broadcasting  Co.,  351  U.S.  192  (1956) 


' '  However,  with  regard  to  the  administrative 
process,  section  (i)(3)  of  the  negotiated  rule 
provides  that  a  waiver  agreement  cannot  impose 
"any  condition  precedent,  any  penalty,  or  any  other 
limitation  adversely  affecting"  an  individual's  right 
to  file  a  charge  or  complaint  with  the  EEOC  or  assist 
the  EEOC  in  an  investigation.  As  noted  in  the 
preamble  to  the  final  negotiated  rule,  this  provision 
forbids  a  requirement  in  a  waiver  agreement  that  an 
individual  tender  back  the  consideration  before 
filing  a  charge  or  complaint  of  discrimination  with 
the  EEOC  or  assisting  the  EEOC  in  an  investigation. 
63  FR  30627  (1998). 

"  See  American  Ass'n  of  Retired  Persons  v. 
EEOC,  823  F.2d  600.  604  (D.C.  Cir.  1987)  (""It  would 
be  very  difficult  to  find  more  permissive  statutory 
language  [than  in  29  U.S.C.  628]."). 

^^SeePaulyv.  BethEnergy  Mines,  Inc..  501  U.S. 
680.  696  (1991)  ("When  Congress,  through  express 
delegation  or  the  introduction  of  an  interpretive  gap 
in  the  statutory  structure,  has  delegated 
policymaking  authority  to  an  administrative  agency, 
the  extent  of  judicial  review  of  the  agency's  policy 
determinations  is  limited."). 


(legislative  rule  has  force  and  effect  of 
law). 

D.  The  Decision  in  Oubre  v.  Entergy 
Operations,  Inc. 

In  Oubre  v.  Entergy  Operations,  Inc., 
522  U.S.  422  (1998),  the  Supreme  Court 
addressed  the  question  of  whether  the 
OWBPA's  statutory  waiver  scheme 
permits  an  employer  to  rely  on  contract 
theories  of  ratification  and  tender  back 
to  defend  an  ADEA  waiver  that  does  not 
comply  with  the  OWBPA.  The  waiver  in 
Oubre  did  not  comply  with  three  of  the 
OWBPA's  threshold  requirements,'*  but 
the  employer  argued  that  it  nonetheless 
was  enforceable  based  on  contract 
principles  of  ratification  and  tender 
back.  "The  employer  maintained  that  Ms. 
Oubre  ratified  the  defective  waiver 
because  she  did  not  return  the  money 
paid  by  the  employer  after  discovering 
the  waiver's  deficiencies.  Oubre,  522 
U.S.  at  425. 

Rejecting  this  argument,  the  Supreme 
Court  held  that  Ms.  Oubre's  waiver 
could  not  be  given  effect  because  it  did 
not  comply  with  the  OWBPA, 
notwithstanding  contract  theories  of 
ratification  and  tender  back.  The  Court 
reasoned  that  the  validity  of  an  ADEA 
waiver  should  be  determined  solely 
with  reference  to  the  statutory  scheme, 
because  "[t]he  OWBPA  sets  up  its  own 
regime  for  assessing  the  effect  of  ADEA 
waivers,  separate  and  apart  from 
contract  law."  Oubre,  522  U.S.  at  427. 
The  Court  explained: 

Congress  imposed  specific  duties  on 
employers  who  seek  releases  of  certain 
claims  created  by  statute.  Congress 
delineated  these  duties  with  precision  and 
without  qualification:  An  employee  "may  not 
waive"  an  ADEA  claim  xmless  the  employer 
complies  with  the  statute.  Courts  cannot  vdth 
ease  presume  ratification  of  that  which 
Congress  forbids. 

The  Court  also  explained  that  reliance 
on  these  contract  principles  would 
"frustrate  [the  OWBPA's]  practical 
operation  as  well  as  its  formal 
command."  ^^  Many  discharged 
employees  would  lack  the  resources  to 
return  fimds  received  for  the  waiver,  as 
a  condition  of  ADEA  litigation.  The 
Court  expressed  concern  that  "[tjhese 
realities  might  tempt  employers  to  risk 
noncompliance  with  the  OWBPA's 
waiver  provisions  *   *  *.  We  ought  not 


'♦In  procuring  Ms.  Oubre's  ADEA  waiver, 
Entergy  Operations,  Inc.,  did  not  comply  with 
OWBPA  in  at  least  three  aspects:  (1)  it  did  not  give 
her  enough  time  to  consider  the  waiver;  (2)  it  did 
not  give  her  seven  days  after  she  signed  the  waiver 
to  change  her  mind;  and  (3)  the  text  of  the  waiver 
did  not  specifically  refer  to  ADEA  claims.  Oubre, 
522  U.S.  at  424-25  (majority  opinion). 

^^  Oubre,  522  U.S.  at  427  (majority  opinion). 


to  open  the  door  to  an  evasion  of  the 
statute  by  this  device."  "• 

Finally,  the  Court  observed  that,  in 
the  future,  lower  courts  may  need  to 
inquire  "whether  the  employer  has 
claims  for  restitution,  recoupment,  or 
setoff  against  the  employee"  for  return 
of  the  consideration  paid  in  exchange 
for  the  invalid  waiver.  The  Court 
expressly  stated  that  it  "need  not  decide 
those  issues  here,  however."  '^  In  his 
concurrence,  Justice  Breyer  raised  the 
possibility  of  employers  seeking 
restitution  after  suit  commenced. '^ 

n.  Review  and  Discussion  of  Public 
Comments 

A.  Introduction  and  General  Comments 

The  Commission  received  27 
comments  in  response  to  this  Notice  of 
Proposed  Rulemaking  (NPRM  or 
Rulemaking),  which  was  published  in 
the  Federal  Register  on  April  23,  1999. 
64  FR  19952.  Of  these  comments,  19 
were  from  representatives  of  employers 
and  eight  were  from  representatives  of 
employees  or  older  persons.  Before 
reviewing  and  discussing  the  public 
comments  on  specific  sections  of  the 
NPRM,  the  Commission  addresses  some 
general  comments  received  from 
representatives  of  employers. 

First,  employer  representatives 
questioned  the  Commission's  authority 
to  promulgate  this  regulation,  arguing 
that  the  EEOC  caimot  regulate  the 
contents  of  an  ADEA  waiver  agreement 
if  the  agreement  was  entered  into  in  a 
"knowing  and  voluntary"  fashion  under 
the  OWBPA.  As  explained  in  detail 
below,  however,  the  Commission  is 
regulating  the  content  of  waivers  only  to 
the  extent  necessary  to  fully  effectuate 
the  OWBPA's  "knowing  and  voluntary" 
standard. 

Employer  commenters  also  asserted 
that  the  Commission  does  not  have  the 
authority  to  regulate  covenants  not  to 
sue.  These  comments  led  the 
Commission  to  refine  its  reasoning 
related  to  covenants  not  to  sue.  For  the 
reasons  set  forth  below,  the  Commission 
has  the  authority  to  regulate  covenants 
not  to  sue  because  they  operate  as 
waivers  in  the  ADEA  context.  Thus,  as 
a  logical  outgrowrth  of  the  proposed  rule 
and  the  comments  on  it,  the 
Commission  has  drafted  the  final  rule  to 
reflect  a  unified  approach  to  waivers 
and  covenants  not  to  sue,  as  well  as 
tender  back  and  damages. 

Furthermore,  an  employer 
representative  contended  that  the 
proposed  regulation  would  not  be 


■6W. 

>'W.  at428. 
»»W.  at433  (Breyer,  J. 
conctirring). 


and  O'Connor,  J., 
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entitled  to  judicial  deference  because  it 
interprets  the  Supreme  Coiut's  decision 
in  Oubre  rather  than  the  OWBPA  itself. 
However,  these  rules  do  not  solely 
interpret  the  decision  in  Oubre.  The 
EEOC  is  construing  the  OWBPA  through 
this  regulation,  and  the  regulation* 
promulgated  herein  is  fully  supported 
by  a  reasoned  interpretation  of  die 
requirements  of  the  OWBPA.  Obviously, 
the  Commission  is  required  to  take  the 
Supreme  Court's  decision  in  Oubre  into 
account  in  promulgating  the  regulations. 

Finally,  several  management 
representatives  commented  that  this 
regulation  may  undermine  the 
Commission's  support  of  voluntary 
resolution  of  cases  through  mediation. 
Specifically,  they  contended  that  this 
regulation  may  discourage  employers 
from  participating  in  EEOC  mediations 
because  waivers  entered  into  in 
conjxmction  with  ADEA  mediation 
settlements  will  be  perceived  as 
vidnerable  to  challenge.  The 
Commission,  however,  is  satisfied  that 
this  regulation  will  not  weaken  its 
mediation  program. 

According  to  a  recent  independent 
and  comprehensive  siu^ey  of  employers 
and  charging  parties  who  have 
participated  in  the  EEOC's  National 
Mediation  Program,  the  overwhelming 
majority  of  participants  find  it  to  be 
highly  effective,  express  strong 
satisfaction  with  the  process,  and  are 
willing  to  participate  again  if  party  to  a 
discrimination  charge.  ^^  These  survey 
results  reflect  that,  among  other  things, 
EEOC  mediation  is  fully  voluntary  and 
is  a  process  in  which  the  basic  interests 
of  both  parties  are  addressed.  A 
mediation  setUement  is  only  achieved 
when  the  parties  have  addressed  all  of 
their  interests  and  identified  a  mutually 
satisfactory  solution,  including 
agreement  to  any  waiver  provision.  This 
is  entirely  distinct  from  the  situation 
where  an  employer  conditions 
severance,  early  retirement,  or  other 
benefits  offered  in  connection  with  a 
layoff  or  reduction-in-force  on  the 
signing  of  a  waiver. 

B.  Comments  on  Proposed  29  CFR 
1625.23(a):  Tender  Back 

Paragraph  (a)  of  this  rule,  as  proposed 
and  published  for  comment  in  the 
Federal  Register,  stated: 

An  individual  alleging  that  a  waiver 
agreement  was  not  knowing  and  voluntary 
under  the  ADEA  is  not  required  to  tender 
back  the  consideration  given  for  that 
agreement  before  filing  either  a  lawsuit  or  a 


charge  of  discrimination  with  EEOC  or  any 
state  or  local  fair  employment  practices 
agency.  Retention  of  consideration  does  not 
foreclose  a  challenge  to  any  waiver 
agreement;  nor  does  the  retention  constitute 
the  ratification  of  any  waiver.  A  clause 
requiring  tender  back  is  invalid  under  the 
ADEA. 

Comments  on  this  provision  were  not 
numerous.  One  employer  representative 
stated  that  the  provision,  while  perhaps 
imnecessary  in  light  of  the  Supreme 
Court's  holding  in  Oubre,  was  mostly 
"xmobjectionable."  A  few  employer 
representatives  objected  vigorously  to 
aspects  of  the  proposal,  as  discussed 
below.  Employee  representatives  did 
not  comment. 

1.  The  "No  Tender  Back"  Rule  Applies 
to  All  Waiver  Challenges 

The  basic  rationale  for  paragraph  (a)  of 
this  regulation  is  that  the  OWBPA 
forecloses  the  employer  defenses  of 
tender  back  and  ratification  -°  because 
these  defenses  would  effectively  result 
in  enforcement  of  noncompliant 
OWBPA  waivers  despite  Congress' 
admonition  that  "[a]n  individual  may 
not  waive"  an  ADEA  right  or  claim 
unless  the  waiver  is  knowing  and 
voluntary.2i  Paragraph  (a)  of  the 
proposed  regulation  stated  that 
"[rletention  of  consideration  does  not 
foreclose  a  challenge  to  any  waiver 
agreement;  nor  does  the  retention 
constitute  the  ratification  of  any 
waiver."  Three  management 
representatives  asserted  that  the  "no 
tender  back"  rule  should  apply  only  if 
the  waiver  obviously  fails  to  comply 
with  OWBPA's  eniunerated  statutory 
requirements  (for  example,  if  the  waiver 
does  not  refer  to  the  ADEA,  or  it  does 
not  advise  legal  consultation).  Under 
this  approach,  it  would  follow  that 
tender  back  could  be  required  if  an 
individual  challenged  a  waiver  on  the 
basis  of  fi^ud,  diuess,  or  other 
circumstances  beyond  the  document 
itself. 

The  Commission  considered  these 
comments  but  concluded,  for  the 
following  reasons,  that  the  "no  tender 
back"  rule  must  apply  regardless  of  a 
waiver's  facial  OWBPA  compliance. 
First,  the  validity  of  a  waiver  agreement 
is  not  always  apparent  from  its  face, 
even  with  regard  to  the  enumerated 
OWBPA  requirements.  For  example, 
assessing  the  validity  of  a  waiver  in 


connection  with  an  exit  incentive  or  a 
group  termination  program  subject  to 
the  OWBPA's  informational 
requirements  generally  requires  an 
examination  of  the  unique  facts  of  a 
particular  workforce  reduction  or 
termination.  If  the  commenters' 
suggested  approach  were  adopted,  the 
tender  back  requirement  could  operate 
to  allow  employers  to  enforce  group 
waivers  that  did  not,  in  fact,  comply 
with  the  informational  requirements. 
Such  a  result  would  undermine 
enforcement  of  one  of  the  OWBPA's 
critical  components. ^^ 

Second,  the  commenters'  suggestion 
would  open  the  door  to  enforcement  of 
OWBPA  waivers  that  did  not  comply 
with  the  statute  because  they  were 
tainted  by  fraud  or  duress.  The 
Commission  does  not  agree  with  the 
view  that  the  OWBPA  omits  these 
common  law  prohibitions  and, 
therefore,  that  any  such  challenge 
remains  subject  to  ratification  and 
tender  back,  even  in  the  aftermath  of 
Oubre.  To  the  contrary.  Congress 
contemplated  that  the  OWBPA's 
standard  for  "knowing  and  volimtary" 
would  incorporate  both  the  eniunerated 
statutory  requirements  and  the 
requirement  that  the  waivers  be  adopted 
"in  the  absence  of  fraud,  duress, 
coercion,  or  mistake  of  material  fact."  ^3 
If  the  "no  tender  back"  rule  is  necessary 
to  effectuate  the  OWBPA's  enumerated 
requirements,  then  it  also  must  be 
applicable  to  enforce  the  fundamental 
requirement  that  OWBPA  waivers  be 
free  of  fi'aud,  diuess,  coercion,  or 
mistake  of  material  fact.^-* 


'•See  Dr.  E.  Patrick  McDermott.  Dr.  Rutii  Obar  & 
Dr.  Anita  Jose,  An  Evaluation  of  the  Equal 
Employment  Opportunity  Commission  Mediation 
Program  (Sept.  20,  2000)  http;//www. eeoc.gov/ 
mediate/report/. 


^°  Oubre.  522  U.S.  at  430-31  (Breyer,  J.,  and 
O'Connor,  J.,  concurring)  ("As  a  conceptual!  matter, 
a  'tender  back'  requirement  would  imply  that  the 
worker  had  ratified  her  promise  by  keeping  her 
employer's  payment."). 

"  Oubre,  522  U.S.  at  427  (majority  opinion).  See 
also  id.  at  430-31  (Breyer,  J.,  and  O'Connor,  J., 
concuning). 


^^  In  enacting  the  OWBPA,  Congress  was 
especially  concerned  about  protecting  older 
employees  included  in  group  tsrminations.  See  S. 
Rep.  No.  101-263,  supra  note  2,  at  32  ("[Elmployees 
affected  by  these  programs  have  little  or  no  basis 
to  suspect  that  action  is  being  taken  based  on  their 
individual  characteristics.  Indeed,  the  employer 
generally  advises  them  that  the  termination  is  not 
a  function  of  their  individual  status.  Under  these 
circumstances,  the  need  for  adequate  information 
*   *   *  before  waivers  are  signed  is  especially 
acute."). 

*3/d.  at  31-32  ("The  unsupervised  waiver  must 
be  knovtring  and  voluntary.  At  a  minimum,  the 
waiving  party  must  have  genuinely  intended  to 
release  AOEA  claims  and  must  have  understood 
that  be  was  accomplishing  this  goal.  The  individual 
also  must  have  acted  in  the  absence  of  fraud, 
duress,  coercion,  or  mistake  of  material  feet.").  See 
also  id.  at  35. 

^*  The  Commission  agrees  with  the  conclusion 
reached  on  this  point  by  the  court  in  Bennett  v. 
Coors  Brewing  Co..  189  F.3d  1221,  1229  (10th  Cir. 
1999),  in  which  the  releases  at  issue  complied  with 
the  express  statutory  requirements  of  the  OWBPA. 
but  the  court  nevertheless  held  that  "the  appellants' 
failure  to  tender  back  their  severance  t>enelits  *  *   • 
ha[d)  no  effect  on  their  ability  to  challenge  the 
waivers  of  their  ADEA  claims  under  the  OWBPA" 
because  of  fraud,  duress  or  other  reasons.  But  see 
Reid  V.  IBM  Corp.,  95  Civ.  1755  (MBM),  1997  WL 
357969  (S.D.N.Y.  June  26, 1997)  (holding  that  the 
principles  of  ratification  and  tender  back  would 


2.  Tender  Back  Clauses 

One  employer  representative 
recommended  that  the  Commission 
permit  negotiation  of  tender  back 
clauses  as  part  of  waiver  agreements. 
The  Commission  does  not  adopt  this 
recommendation,  and  the  final  rule 
retains  the  prohibition  against  tender 
back  clauses. 25  Allowing  a  tender  back 
clause  would  imdermine  the  OWBPA, 
as  interpreted  in  Oubre.  The  basic 
rationale  for  this  regulation  is  that  the 
OWBPA  abrogates  the  common  law 
doctrines  of  tender  back  and  ratification 
because  their  operation  opens  the  door 
to  enforcement  of  noncompliant 
OWBPA  waivers. 26  Prohibiting  tender 
back  by  operation  of  law,  but  allowing 
it  by  operation  of  contract,  would 
unacceptably  undermine  the  statute  and 
elevate  form  over  substance. 

One  employer  representative 
commented  that  the  Commission's  use 
of  the  word  "invalid"  in  the  NPRM  as 
to  tender  back  clauses  "leaves  open  the 
question  of  whether  *  *   *  the  inclusion 
of  such  provisions  might  somehow 
invalidate  the  ADEA  waiver  itself."  ^7 
This  employer  representative 
maintained  that  inclusion  of  a  tender 
back  clause  should  not  invalidate  a 
waiver  that  otherwise  was  "knowing 
and  volimtary"  under  the  OWBPA.  The 
final  regulation  does  not  address  the 
question  of  severability  because  the 
NPRM  did  not  present  the  issue,  and  the 
record  on  it  is  very  limited.  The 
Commission  believes,  however,  that 
contrary  to  the  position  advanced  by  the 
employer,  there  is  a  strong  argument 
that  inclusion  of  an  invalid  provision  in 
an  ADEA  waiver  agreement — such  as  a 
tender  back  clause  or  a  damages 
provision — should  invalidate  the  entire 
waiver.  Under  this  point  of  view, 
inclusion  of  such  provisions  in  a  waiver 
would  make  the  agreement  misleading 
in  a  material  sense  and  thus  violate  the 
OWBPA's  requirement  that  waivers  be 
calculated  to  be  understandable  by  the 


apply  where  a  waiver  met  the  minimum 
requirements  of  the  OWBPA  even  if  not  knowing 
and  voluntary  for  some  other  reason,  such  as  fraud 
or  duress).  For  the  reasons  discussed  herein,  the 
Commission  believes  that  Reid,  which  predates  the 
Supreme  Court's  decision  in  Oubre,  was  decided 
incorrecUy. 

2*  However,  the  rule  on  tender  back  clauses  has 
been  removed  from  paragraph  (a)  and  incorporated 
into  paragraph  (b). 

"See  Oubre,  522  U.S.  at  427  (majority  opinion). 

2' This  commenter  made  the  same  observation 
regarding  the  Commission's  use  of  the  phrase  "not 
permitted"  in  paragraph  (b)  of  the  NPRM  as  to 
covenants  not  to  sue,  and  the  discussion  above  also 
applies  to  covenant  not  to  see.  One  employee 
representative  argued  however,  that  inclusion  of  a 
convenant  not  to  sue  should  create  a  rebuttable 
presumption  in  related  Utigation  that  the  waiver 
was  not  knowing  and  voluntary. 


individual  or  by  the  average  individual 
eligible  to  participate.^s 

3.  Tender  Back  and  State  or  Local  Fair 
Employment  Practices  Agencies 

Two  management  commenters 
objected  to  the  wording  of  paragraph  (a) 
where  it  stated  that  if  an  individual 
alleges  that  a  waiver  is  not  knowing  and 
voluntary,  tender  back  is  not  required 
prior  to  "filing  either  a  lawsuit  or  a 
charge  of  discrimination  with  *  *   *  any 
state  or  local  fair  employment  practices 
agency."  These  commenters  contended 
that  the  Commission  lacks  authority  to 
specify  the  conditions  required  to  file  a 
complaint  with  state  or  local  agencies. 
To  clarify  this  regulation,  the 
Commission  incorporates  the  following 
language  in  the  sentence  referring  to 
state  and  local  agencies: 

•  *  *  or  any  state  or  local  fair  employment 
agency  acting  as  an  EEOC  referral  etgency  for 
purposes  filing  the  charge  with  EEOC. 

4.  Final  Regulatory  Language  for 
Paragraph  (a) 

Accordingly,  paragraph  (a)  of  the  final 
rule  will  state:  ^^ 

An  individual  alleging  that  a  waiver 
agreement,  covenant  not  to  sue,  or  other 
equivalent  arrangement  was  not  knowing  and 
voluntary  under  the  ADEA  is  not  required  to 
tender  back  the  consideration  given  for  that 
agreement  before  filing  either  a  lawsuit  or  a 
charge  of  discrimination  with  EEOC  or  any 
state  or  local  fair  employment  practices 
agency  acting  as  an  EEOC  referral  agency  for 
purposes  of  filing  the  charge  with  EEOC. 
Retention  of  consideration  does  not  foreclose 
a  challenge  to  any  waiver  agreement, 
covenant  not  to  sue,  or  other  equivalent 
arrangement;  nor  does  the  retention 
constitute  the  ratification  of  any  waiver 
agreement,  covenant  not  to  sue,  or  other 
equivalent  arrangement. 

C.  Comments  on  29  CFR  1625.23(b): 
Covenants  Not  To  Sue 

Paragraph  (b)  of  the  proposed 
regulation,  as  published  for  comment  in 
the  Federal  Register,  stated: 

A  covenant  not  to  challenge  a  waiver 
agreement,  or  any  other  arrangement  that 
imposes  any  condition  precedent,  any 
penalty,  or  any  other  limitation  adversely 
affecting  any  individual's  right  to  challenge 
a  waiver  agreement,  is  invalid  under  the 
ADEA,  whether  the  covenant  or  other 
arrangement  is  part  of  the  agreement  or  is 
contained  in  a  separate  document.  A 
provision  allowing  an  employer  to  recover 
costs,  attorneys'  fees,  and/or  damages  for  the 


"  29  U.S.C.  626(f)(1)(A). 

2»  Note  that  paragraph  (a)  of  the  final  rule  uses  the 
phrase  "waiver  agreement,  covenant  not  to  sue.  or 
other  equivalent  arrangement"  where  appropriate  to 
reflect  the  Commission's  unified  approach  to 
waivers  and  covenants  not  to  sue.  Section  C  of  the 
Preamble  discusses  covenants  not  to  sue. 


breach  of  any  covenant  or  other  arrangement 
is  not  permitted. 

1 .  Summary  of  Employee  Comments 

Employee  representatives  stated  that 
the  use  of  covenants  not  to  sue  clearly 
offends  Congress'  intent  to  allow 
individuals  to  test  ADEA  waivers  in 
court.  One  employee  representative 
maintained  that  the  Commission  needs 
to  implement  more  powerful 
disincentives  for  using  covenants  not  to 
sue  than  simply  stating  that  they  are 
invalid  under  the  OWBPA.  According  to 
this  commenter,  an  employer  that  uses 
a  covenant  not  to  sue  should  be  subject 
to:  A  rebuttable  presumption  in  related 
litigation  that  the  waiver  was  not 
knowing  and  voluntary;  an  automatic 
finding  of  a  willful  ADEA  violation;  and 
a  finding  of  retaliation  if  the  employer 
seeks  to  recoup  past  benefits  or  abrogate 
future  benefits.  "The  Commission  has 
considered  these  comments  but  believes 
that  the  final  rule  reflects  the 
commenters'  concerns  without  unduly 
altering  the  legislative  balance  crafted 
by  Congress. 

2.  Summary  of  Employer  Comments 

A  mimber  of  management 
representatives  acknowledged  that  a 
covenant  not  to  sue  that  is  part  of  a 
waiver  agreement  is  enforceable  only  if 
the  overall  waiver  agreement  is  knowing 
and  voluntary  under  the  OWBPA.  As  a 
corollary  to  this  proposition,  several 
commenters  agreed  with  the  employer 
representative  who  stated  that  "[i]f  the 
employee  successfully  invalidates  the 
release  because  it  does  not  comply  with 
OWBPA,  an  employer's  breach  of 
contract  claim  is  worthless." 

Some  representatives  of  employers 
asserted  that  the  Commission  does  not 
have  the  authority  to  regulate  covenants 
not  to  sue.  Employers  also  contended 
Uiat  the  OWBPA  does  not  affect  the 
ability  of  the  employer  and  employee  to 
enter  into  a  covenant  not  to  sue,  under 
which  the  employer  is  entiUed  to 
damages  and/or  attorneys'  fees  if  the 
employee  goes  to  court  and  the 
covenant  is  upheld.  Commenters  on 
behalf  of  employers  asserted  that  a 
contrary  result  would  encourage 
litigation  and  discourage  employers 
from  offering  attractive  severance 
packages  in  exchange  for  waivers. 
According  to  these  commenters.  the 
chilling  effect  of  the  damages  provisions 
commonly  included  in  such  covenants 
is  necessary  to  retain  the  OWBPA's 
balance  between  employer  and 
employee  interests. 

One  employer  representative  argued 
against  paragraph  (b)  of  the  proposed 
rule  because,  in  the  commenter's  view, 
"a  prevailing  defendant  is  already 
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entitled  as  a  matter  of  right  to  receive 
full  reimbiirsement  for  all  of  its  taxable 
costs  (see  28  U.S.C.  1920),  and  may  also 
be  awarded  its  counsel  fees  if  *  *  *  the 
employee's  claim  'was  frivolous, 
unreasonable  or  groundless.' 
Christiansburg  Garment  Co.  v.  EEOC, 
434  U.S.  412  (1978)."  Other  commenters 
made  similar  arguments.  Finally,  an 
employer  representative  contended  that, 
even  if  the  Commission  ultimately 
concludes  that  the  use  of  covenants  not 
to  sue  is  inconsistent  with  the  OWBPA, 
the  Commission  should  provide  that 
only  the  covenant,  rather  than  the  entire 
waiver  agreement,  is  unenforceable. 

3.  Discussion 

The  NPRM  addressed  the  legality  of 
covenants  not  to  sue  and  stated  that 
such  covenants  were  invalid  due  to  the 
chilling  effect  on  valid  ADEA  claims  of 
damages  and/or  attorneys'  fees 
provisions  as  well  as  the  language  of  the 
covenants  themselves.  Because  the 
chilling  effect  of  damages  or  attorneys' 
fees  could  give  life  to  waiver  agreements 
that  violate  the  OU'BPA,  the  final  rule 
continues  to  prohibit  the  use  of 
provisions  allowing  the  recovery  of 
damages  and/or  attorneys'  fees  simply 
because  suit  has  been  filed.  Based  on 
further  analysis  in  light  of  the 
comments,  however,  the  final  rule 
recognizes  that  an  ADEA  promise  not  to 
sue,  by  itself,  is  the  functional 
equivalent  of  a  waiver  and  therefore 
subject  to  the  OWBPA  requirements  and 
restrictions.  Thus,  a  covenant  not  to  sue 
that  comports  with  the  requirements  of 
the  OWBPA  will  provide  the  employer 
with  a  defense  against  the  employee's 
ADEA  claim  of  age  discrimination,  and 
will  entitle  the  employer  to  a  dismissal 
of  the  employee's  suit  after  the  covenant 
has  been  upheld.  In  addition,  attorneys' 
fees  and  costs  will  continue  to  be 
available  under  established  principles. 
The  final  rule  prohibits  additional 
damages  and/or  attorneys  fees  because 
they  would  violate  the  statute.  The  final 
rule  adopts  a  unified  standard  for 
waivers  and  covenants  not  to  sue  (and 
any  other  equivalent  arrangements), 
pursuant  to  the  Commission's  authority 
to  enforce  the  OWBPA. 

(a)  Attorneys'  Fees  and  Damages 

(i)  Attorneys'  Fees  and  Costs  Will 
Continue  to  be  Available  to  Employers 
Under  Established  Principles 

As  noted  above,  a  few  management 
commenters  contended  that  the 
prohibition  against  covenants  not  to  sue 
in  paragraph  (b)  of  the  NPRM  was 
inconsistent  with  the  established  law 
which  permits  the  award  of  attorneys' 
fees  and  costs  to  prevailing  employers 
in  certain  circumstances.  One 
commenter  took  the  position  that 


prevailing  employers  are  entitled  to 
attorneys'  fees  if  the  employee's  claim 
was  "fi-ivolous,  unreasonable  or 
groimdless."  and  to  costs  as  a  matter  of 
right. 

The  courts  have  held  that  attorneys' 
fees  are  available  for  ADEA  defendants 
where  the  plaintiff  litigated  in  "bad 
faith."  30  The  "fi-ivolousness"  standard 
suggested  by  one  commenter  is  the  Title 
VII  standard  and  does  not  apply  to  the 
ADEA.3'  In  any  event,  the  Commission 
does  not  intend  to  displace  the 
established  principles  governing 
attorneys'  fees  under  the  ADEA.  An 
employer  would  be  entitled  to  attorneys' 
fees  if  the  employee's  suit  were  brought 
in  bad  faith. 

The  Commission  agrees  with  the 
commenters'  point  on  the  issue  of  costs 
and  therefore  has  deleted  references  to 
costs  from  the  final  rule  where 
appropriate.  As  with  attorneys'  fees,  the 
Commission  does  not  intend  to  disturb 
established  law  with  respect  to  costs. 
However,  employers  may  not  recover 
costs  beyond  those  available  imder 
established  law  in  ADEA  cases. 

In  order  to  clarify  these  matters,  thf 
Commission  has  added  a  sentence  to 
paragraph  (b)  stating  that  the  rule  is 
"not  intended  to  preclude  employers 
from  recovering  attorneys"  fees  or  costs 
specifically  authorized  under  federal 
law." 

(ii)  The  Chilling  Effect  Conflicts  with 
the  OWBPA 

The  Commission  remains  concerned 
about  the  chilling  effect  that  the 
potential  for  attorneys'  fees  (other  than 
those  currently  available)  and  damages 
would  have  on  good  faith  OWBPA 
challenges.  Several  commenters  in  fact 
agreed  that  the  possibility  of  such 
remedies  exerts  a  chilling  effect  on 
ADEA  litigation,  although  employee  and 
employer  representatives  disagreed 
about  the  propriety  of  that  chilling 
effect.  In  the  Commission's  view,  the 
financial  risk  of  pursuing  an  ADEA 
claim  in  the  face  of  such  remedies 
would,  as  a  practical  matter,  discourage 
individuals  from  pursuing  even  cases 


'"See  Turlington  v.  Atlanta  Gas  Light  Co.,  135 
F.3d  1428,  1437  (11th  Cir.)  (citing  cases,  and 
reasoning  that  because  the  ADEA  borrows  the 
attorneys'  fee  provision  of  the  Fair  Labor  Standards 
Act,  which  speaks  only  in  terms  of  attorneys'  fees 
for  plaintiffs,  "a  district  court  may  award  attorneys' 
fees  to  a  prevailing  ADEA  defendant  only  upon  a 
finding  that  the  plaintiff  litigated  in  bad  faith"),  cert 
denied,  119  S.  Ct.  405  (1998);  Cesaro  v.  Thompson 
Publishing  Group,  20  F.  Supp.  2d  725,  72&-27 
(D.N.J.  1998)  (same). 

"  Cf.  Christiansburg  Garment  Co.  v.  EEOC,  434 
U.S.  412,  421  (1978)  (under  Title  VU  a  prevailing 
defendant  can  get  attorneys'  fees  "upon  a  finding 
that  the  plaintiff's  action  was  frivolous, 
unreasonable,  or  without  foundation,  even  though 
not  bmught  in  subiective  bad  faith")  (emphasis 
added). 


about  which  they  were  fairly  optimistic. 
Because  the  chilling  effect  of  these 
penalties  could  give  life  to  waiver 
agreements  that  were  not  compliant 
with  the  OWBPA,  and  thereby 
undermine  enforcement  of  the  statute, 
the  Commission's  final  rule  forbids  any 
provision  that  threatens  to  impose  any 
condition  precedent,  penalty,  or  other 
limitation  that  would  adversely  affect  an 
individual  who  exercises  his  or  her  right 
to  challenge  an  agreement  covered  by 
the  OWBPA. 

The  Commission's  conclusion  that  the 
chilling  effect  of  damages  or  attorneys' 
fees  is  at  odds  with  the  OWBPA  is 
supported  by  the  Supreme  Court's 
reasoning  in  Oubre.  The  Supreme  Court 
in  Oubre  recognized  the  effect  that 
financial  pressure  may  have  on  an 
individual's  willingness  to  bring  a  case. 
In  the  context  of  tender  back,  the  Court 
reasoned  that  many  individuals  will 
"lack  the  means  to  tender  [the]  return" 
of  funds  received  in  exchange  for  the 
waiver  and,  therefore,  will  refrain  from 
bringing  cases  they  otherwise  might 
pursue. 3^  Employers'  perceptions  that 
individuals  will  be  deterred  from 
seeking  judicial  assessment  of  ADEA 
waivers,  in  turn,  may  "open  the  door  to 
an  evasion  of  the  statute."  ^^  The  same 
unacceptable  consequences  that  led  the 
Supreme  Court  to  reject  a  tender  back 
requfrement  in  Oubre  would  result  if 
employee  litigants  faced  the  prospect  of 
damages  and/or  attorney  fees  for  breach 
of  covenants  not  to  sue.^^ 

The  chilling  effect  of  damages  or 
attorneys'  fees  also  disturbs  the  balance 
between  litigation  and  voluntary 
resolution  that  Congress  crafted  in  the 
OWBPA.  Congress  was  concerned  about 
protecting  employee  rights,  particularly 
in  the  group  termination  context,  as  it 
allowed  unsupervised  ADEA  waivers. ^s 
In  the  OWBPA,  Congress  allowed 
employers  to  offer  OWBPA-compUant 
waivers  without  EEOC  supervision,  but 
at  the  same  time  vested  in  "a  court  of 
competent  jurisdiction"  the  authority  to 
resolve  "any  dispute  that  may  arise" 
over  the  validity  of  the  waiver.  ^^ 
Permitting  employers  to  chill  employees 
from  testing  unsupervised  ADEA 
waivers,  by  threatening  to  impose 
damages  or  attorneys'  fees,  would 


3*  Oubre,  522  U.S.  at  427  (majority  opinion). 

"  Cf.  Oubre.  522  U.S.  at  431  (Breyer,  J.,  and 
O'Connor,  J.,  concurring)  ("Courts  must  avoid 
allowing  a  recovery  that  has  the  effect  of 
substantially  enforcing  the  contract  that  has  been 
declared  unenforceable,  since  to  do  so  would  defeat 
the  policy  that  lead  to  the  rule  in  the  first  place." 
(quoting  d.  Dobbs,  Law  of  Remedies  982  (1973))). 

3»  See  S.  Rep.  No.  101-263,  supra  note  2,  at  31- 
32. 

"See  29  U.S.C  626(f)(3).  See  also  supra  notes  7- 
9. 


impede  access  to  judicial  review  and 
thus  imdermine  this  legislative  balance. 

Representatives  of  employers  stated 
that  a  final  regulation  prohibiting 
damages  and  attorneys'  fees  would  send 
a  signal  to  employees  that  they  could 
bring  ADEA  challenges  "with 
impunity."  In  the  Commission's  view, 
the  suggestion  that  such  a  regulation 
will  result  in  a  flood  of  litigation  is  not 
persuasive.  The  Commission  notes  that 
no  facts  have  been  offered  in  support  of 
such  a  suggestion.  Employees  executing 
waivers,  covenants,  or  equivalent 
arrangements  will  understand  the 
consequence  of  the  agreement — that 
their  pursuit  of  ADEA  discrimination 
claims  in  litigation  will  fail  if  they 
knowingly  and  voluntarily  entered  into 
their  agreements.  While  the  possibility 
of  frivolous  lawsuits  always  exists,  the 
Commission  believes  that  a  knowing 
and  volimtary  process  helps  ensure  that 
an  employee  who  has  signed  a  waiver 
will  not  view  a  later  lawsuit  as  fruitful. 

(iii)  The  Chilling  Effect  of  Damages 
Provisions  Cannot  Be  Limited  to 
Situations  Where  the  Underlying  Waiver 
Is  Valid. 

Some  employer  representatives 
contended  that  damages  provisions  at 
least  should  be  enforceable  when  they 
are  included  in  waiver  agreements  that 
are  found  to  be  knowing  and  voluntary 
under  the  OWBPA.  In  this 
cfrcumstance,  they  reasoned,  OWBPA 
compliance  would  not  be  undermined  if 
litigation  were  chilled.  The  Commission 
does  not  agree  that  the  chilling  effect 
can  be  limited  so  neatly. 

These  commenters  assume  that  the 
validity  of  ADEA  waivers  is  easily 
discemable  from  the  face  of  the 
agreement.  However,  as  discussed  above 
with  respect  to  tender  back,  compliance 
with  the  OWBPA  may  not  be  apparent 
from  the  face  of  the  document  if  the 
statute's  informational  requirements  are 
applicable,  or  if  the  individual  alleges 
that  the  waiver  is  not  knowing  and 
voluntary  on  the  basis  of  fraud,  duress, 
coercion,  or  mistake  of  material  fact.  See 
supra  at  II. B.  Additionally,  as  another 
management  commenter  acknowledged, 
even  individuals  who  are  fairly  certain 
that  an  ADEA  waiver  is  unenforceable 
may  choose  not  to  bring  suit  simply 
because  they  are  unwilling  to  risk 
liability  for  damages  or  the  employer's 
attorneys'  fees. 

Two  management  commenters 
asserted  that  the  Commission's  own 
administrative  investigation  of  ADEA 
rJiarges  guarantees  that  the  Commission 
will  advise  individuals  of  the  validity  of 
their  OWBPA  waivers  before  filing  suit. 
The  nature  of  the  ADEA's  enforcement 
mechanism,  however,  belies  this 
reasoning.  ADEA  charging  parties  need 


not  receive  a  "right  to  sue"  letter  before 
going  to  court.  Tliey  "need  only  wait  60 
days  after  filing  the  EEOC  charge.  Thus, 
the  ADEA  plaintiff  can  sue  in  court  even 
if  the  EEOC  has  not  yet  completed  its 
investigation*  *   *."37  Moreover,  were 
the  Commission  to  assign  staff  attorneys 
to  assess  the  legal  sufficiency  of  all 
waivers  presented  in  ADEA  charges,  as 
one  commenter  suggested,  the  waivers 
would  then  be  supervised  by  the  EEOC. 
However,  Congress  rejected  proposals 
that  EEOC  supervise  waivers. ^b  In  any 
event,  such  administrative  assessment 
would  not  be  determinative  because 
ADEA  litigation  in  court  is  de  novo.  Cf. 
29  U.S.C.  626(c)(1). 

(b)  ADEA  Covenants  Not  To  Sue  Are 
Equivalents  of  ADEA  Waivers  and 
Therefore  Subject  to  EEOC  Regulation. 

Absent  imposition  of  attorneys'  fees 
and/or  damages  for  breach,  ADEA 
covenants  not  to  sue  are  the  functional 
equivalent  of  waivers.  The  Commission 
interprets  the  OWBPA  proscription  that 
"[a]n  individual  may  not  waive  any 
right  or  claim  unless  the  waiver  is 
knowing  and  volimtary"  ^9  to  govern 
covenants  not  to  sue  just  as  it  does 
waivers.  The  Commission  finds  support 
for  its  unified  approach  in  traditional 
contract  principles,*"  the  decision  in 
Oubre  and  in  other  case  law,"*^  and  in 
discussion  in  the  OWBPA  legislative 
history.''^  Common  law  distinctions 
between  waivers  and  covenants  not  to 
sue  *3  are  insufficient  to  exclude  ADEA 


"  Hodge  v.  New  York  College  ofPodiatric 
.Medicine,  157  F.3d  164.  168  (2d  Cir.  1998) 
(citations  omitted).  See  29  U.S.C.  626(d). 

'*S.  Rep.  No.  101-263.  supra  note  2,  at  31  (stating 
the  OWBPA  "provides  for  the  first  time  by  statute 
that  waivers  not  supervised  by  the  EEOC  may~t)e 
valid  and  enforceable"). 

3*29  U.S.C.  626(f)(1). 

"See  J.D.  Calamari,  The  Law  of  Contracts  §  21.11 
(4th  ed.  1998)  ("(ilf  the  promise  is  one  never  to  sue, 
it  operates  as  a  discharge  just  as  does  a  release") 
(citing  5A  Corbin  on  Contracts  §  1251  (1964));  66 
Am  jur.  2d  Release  §  2  (1973). 

*'  See  Oubre,  522  U.S.  at  433  (Breyer.  1..  and 
O'Connor,  ].,  concurring)  (writing  interchangeably 
about  waivers  and  promises  not  to  sue);  Klee  v. 
Lehigh  Valley  Hasp.,  No.  97-4642.  1998  WL 
995850,  at  '4  (E.D.  Pa.  Nov.  5,  1998)  (treating 
covenant  not  to  sue  as  falling  under  the  OWBPA: 
"We  also  note  that  the  covenant  not  to  sue  in  the 
severance  agreement  is  valid  because  it  comports 
with  the  requirements  elucidated  by  the  statute  for 
a  knowing  and  voluntary  waiver  of  the  right  to  sue 
under  the  ADEA.").  affd  on  other  grounds,  203 
F.3d817(3dCir.  1999). 

«Cf.  H.R.  Rep.  No.  101-664,  at  86  (1990). 
reprinted  in  1  Staff  of  Senate  Comm.  on  Labor  and 
Human  Resources.  102d  Cong..  Legislative  History 
of  the  Older  Workers  Benefit  Protection  Act  (S. 
1511  and  Related  Bills),  at  293  (1991)  [hereinafter 
H.R.  Rep.  No.  101-664]:  S.  Rep.  No.  101-263,  supra 
note  2,  at  60  ("Employees  are  typically  offered  a 
substantial  cash  bonus  to  retire  early  in  exchange 
for  signing  a  waiver  or  release  agreeing  not  to  sue 
the  company  later  for  age  discrimination."). 

•"  "The  difference  (between  a  release  and  a 
covenant  not  to  suej  is  primarily  in  the  effect  as  to 


covenants  from  the  OWBPA 
requirements.  Reading  the  statute  to 
include  covenants  not  to  sue  best 
respects  the  OWBPA's  "practical 
operation  as  well  as  its  formal 
command."**  Accordingly,  a  covenant 
not  to  sue  imder  the  ADEA  is  subject  to 
the  OWBPA,  as  interpreted  in  this 
regulation,  whether  the  covenant  is 
included  in  a  waiver  agreement,  is  in  a 
second  docxmient,  or  is  standing  alone. 
Under  this  analysis,  an  OWBPA- 
compliant  covenant  not  to  sue  can  be 
asserted  as  a  defense  to  defeat  an  ADEA 
claim,  and  thus  will  entitle  the 
employer  to  a  dismissal  of  the 
employee's  suit  after  the  covenant  has 
been  upheld.  (An  accompanying 
provision  for  damages  is  not 
enforceable.  See  supra  discussion  at 
n.C.S.a)). 

However,  a  point  of  caution  is 
warranted  with  respect  to  such 
covenants.  Although  ADEA  covenants 
not  to  sue  (absent  damages)  operate  as 
the  functional  equivalent  of  waivers, 
they  carry  a  higher  risk  of  violating  the 
OWBPA  by  virtue  of  their  wording.  An 
employee  could  read  "covenant  not  to 
sue"  or  "promise  not  to  sue"  as  giving 
up  not  only  the  right  to  challenge  a  past 
employment  consequence  as  an  ADEA 
violation,  but  also  the  right  to  challenge 
in  court  the  knowing  and  voluntary 
natiu'e  of  his  or  her  waiver  agreement. 
The  chance  of  misimderstanding  is 
heightened  if  the  covenant  not  to  sue  is 
added  to  an  agreement  that  already 
includes  an  ADEA  waiver  clause.  The 
covenant  in  such  a  case  would  have  no 
legal  effect  separate  from  the  waiver 
clause.  Nonetheless,  its  language  would 
appear  to  bar  an  individual's  access  to 
court. 

Employers  therefore  must  take 
precautions  in  drafting  covenants  not  to 
sue  so  that  employees  und«'stand  that 
the  covenants  do  not  affect  their  right  to 
test  the  knowing  and  volimtarj-  nature 
of  the  agreements  in  court  under  the 
OWBPA.  By  investing  "court[sl  of 
competent  jurisdiction"  with  the 
authority  to  resolve  "any  dispute  that 
may  arise  over  *  *  *  the  validity  of  a 
waiver,"  *•"*  Congress  manifested  in  the 
plain  language  of  the  statute  its 
intention  to  permit  an  employee  who 
signed  an  ADEA  waiver,  to  sue  his  or 
her  employer  upon  the  belief  that  the 
waiver  did  not  comply  with  the 


third  parties  *   ■   *."  66  Am  Jur.  2d  Release  % 2 
(1973).  "A  general  release  of  one  among  several 
joint  tortfeasors  operates  to  release  from  liability  all 
of  them.  In  contrast,  a  covenant  not  to  sue  will  only 
release  the  one  to  whom  it  is  given."  frey  v. 
Independence  Fire  6-  Cos.  Co..  698  P.2d  17. 21 
(Okla.  1985). 

"  Oubiv.  522  U.S.  at  427  (majority  opinion). 

«  29  U.S.C.  626(f)(3). 
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OWBPA.  Thus,  any  provision  in  a 
waiver  agreement  that  would  cause  an 
employee  to  believe  that  he  or  she  could 
not  seek  a  judicial  determination  of  the 
validity  of  the  waiver  misrepresents  the 
rights  and  obligations  of  the  parties  to 
the  agreement.  Such  a  misrepresentation 
conflicts  with  the  OWBPA  requirement 
that  a  valid  waiver  agreement  must  be 
"written  in  a  maimer  calcidated  to  be 
understood"  by  the  employee  "or  by  the 
average  individual  eligible  to 
participate."  29  U.S.C.  626(f)(1)(A). 

(c)  Discussioli  of  Additional 
Management  Recommendations. 

Management  representatives  also 
commented  that  the  proposed 
regulation's  reference  to  "other 
arrangements"  could  be  read  to  prohibit 
an  employer  from  enforcing  covenants 
not  to  sue  that  were  negotiated  as  part 
of  noncompetition  or  trade  secret 
clauses.  The  Commission  did  not  intend 
its  regulation  to  extend  beyond  the 
ADEA  in  this  fashion.  Accordingly,  the 
Commission  has  revised  the  regulation 
to  refer  specifically  to  an  ADEA  waiver 
agreement,  covenant  not  to  sue,  or  other 
equivalent  arrangement. 

In  addition,  while  the  Commission 
takes  no  position  on  non-ADEA 
provisions  such  as  non-disparagement 
and  confidentiality  clauses,  it  notes  that 
settlement  agreements  sometimes 
contain  such  clauses  along  with 
liquidated  damages  provisions  for 
breach.  A  reasonable  employee  must  be 
able  to  determine  that  any  liquidated 
damages  provisions  for  breach  of  non- 
ADEA  clauses  have  no  effect  on  the 
employee's  ability  to  bring  an  ADEA 
charge  or  lawsuit  challenging  the 
waiver. 

4.  Final  Regulatory  Language  for 
Paragraph  (b) 

Accordingly,  paragraph  (b)  of  the  final 
rule  will  state: 

No  ADEA  waiver  agreement,  covenant  not 
to  sue,  or  other  equivalent  arrangement  may 
impose  any  condition  precedent,  any 
penalty,  or  any  other  limitation  adversely 
affecting  any  individual's  right  to  challenge 
the  agreement.  This  prohibition  includes,  but 
is  not  limited  to,  provisions  requiring 
employees  to  tender  back  consideration 
received,  and  provisions  allowing  employers 
to  recover  attorneys'  fees  and/or  damages 
because  of  the  filing  of  an  ADEA  suit.  This 
rule  is  not  intended  to  preclude  employers 
from  recovering  attorneys'  fees  or  costs 
specifically  authorized  under  federal  law. 

D.  Comments  on  29  CFR  1625.23(c): 
Restitution,  Recoupment,  or  Setoff 

Paragraph  (c)  of  the  proposed 
regulation  stated  that  if  an  employee 
successfully  challenged  a  waiver  and 
prevailed  on  the  merits  of  an  ADEA 
claim, 


courts  have  the  discretion  to  determine 
whether  an  employer  is  entitled  to 
restitution,  recoupment,  or  setoff  (hereinafter, 
"reduction")  against  the  employee's  damages 
award.  These  amounts  never  can  exceed  the 
lesser  of  the  consideration  the  employee 
received  for  signing  the  waiver  agreement  or 
the  amount  recovered  by  the  employee. 

The  remainder  of  this  proposed 
regulation  included,  among  other 
provisions,  "[a]  nonexhaustive  list  of 
the  factors  that  may  be  relevant  to 
determine  whether,  or  in  what  amount, 
a  reduction  should  be  granted." 

1.  Summary  of  Employee  Comments 

Employee  representatives  endorsed 
the  position  that  only  setoff  or 
recoupment  should  be  allowed,  and 
only  to  the  extent  that  the  employee 
wins  damages  based  on  a  finding  of 
employment  discrimination.  These 
commenters  contended  that  employees 
would  be  chilled  from  bringing 
meritorious  waiver  challenges  and  age 
discrimination  cases  by  the  possibility 
of  being  required  to  return  a  severance 
payment  under  any  other 
circiunstances.  They  contended  that  this 
chilling  effect  also  would  discoiu^ge 
individuals  from  pursuing  injunctive 
relief  in  the  absence  of  significant 
damages.  Even  if  damages  were 
awarded,  however,  employee 
representatives  favored  denying 
recoupment  or  setoff  when  the 
consideration  for  the  release  was  paid 
by  a  party  other  than  the  employer.  For 
example,  they  stated  that  employers 
should  not  be  allowed  to  recoup  their 
consideration  when  it  had  been  paid  by 
a  bona  fide  employee  pension  or  welfare 
benefit  plan  imder  ERISA  in  the  form  of 
enhanced  benefits.  One  employee 
representative  also  asserted  that  a 
reduction  should  not  be  permitted  if  the 
employer  had  willfully  violated  the 
ADEA.  Finally,  this  commenter  urged 
the  Commission  to  delete  employers' 
financial  condition  as  a  factor  for  courts 
to  consider  in  determining  whether 
recoupment  was  appropriate. 

2.  Summary  of  Employer  Comments 

Commenters  representing  employers 
criticized  the  Commission's  proposal 
that  restitution,  recoupment,  or  setoff  be 
permitted  only  to  the  extent  that  the 
employee  is  ultimately  awarded 
damages  for  employment 
discrimination.  Employers  emphasized 
that  the  Supreme  Court  in  Oubre  did  not 
decide  the  question  of  restitution, 
recoupment,  or  setoff,  and  that  Justice 
Breyer  explored  the  possibility  of 
restitution  in  his  concurrence. 

Employers  contended  that  restitution 
should  not  be  limited  to  the  lesser  of  the 
consideration  or  the  plaintiff's  recovery. 


They  reasoned  that  restitution  in  excess 
of  the  plaintiff's  recovery  is  "a  reflection 
of  the  plaintiffs  overcompensation  for 
the  satisfaction  of  potential  claims," 
rather  than  a  tender  back  penalty.  Some 
employers  expressed  concern  about  the 
situation  of  the  employer  whose  waiver 
is  invalid  but  who  prevails  on  the 
underlying  age  claim;  under  the 
Conmiission's  proposed  rule,  this 
employer  would  not  be  entitled  to 
restitution. 

Employers  also  asserted  that  setoff 
should  not  be  discretionary  if  damages 
are  awarded,  because  existing  law 
entitles  them  to  a  reduction  of  back  pay 
awards  by  the  amount  of  severance  pay. 
Most  employer  representatives 
criticized  the  factors  proposed  by  the 
Commission  for  courts  to  use  when 
deciding  whether  to  grant  a  reduction, 
or  how  much  to  grant.  They  contended 
that  some  of  the  equitable  factors 
proposed  by  the  Commission  would 
result  in  ADEA  plaintiffs  receiving 
double  recovery  because  the  court 
already  would  have  addressed  the  same 
considerations  in  awarding  damages. 
Employers  also  criticized  the 
Commission's  proposal  that  courts 
could  equitably  apportion  the  amount 
paid  for  the  waiver  among  the  rights 
waived,  to  calculate  the  proper 
reduction  in  ADEA  damages.  Employers 
emphasized  that  they  pay  one  amount  to 
a  departing  employee  in  exchange  for  a 
waiver  of  all  his  or  her  rights  under  the 
pertinent  laws,  and  in  their  view,  this 
amount  cannot  be  apportioned. 

3,  Discussion 

The  Commission  has  considered  the 
comments  submitted  and,  for  the 
reasons  set  forth  below,  has  not  changed 
its  position  that  restitution,  recoupment, 
or  setoff  must  be  limited  to  the  lesser  of 
the  amoimt  of  the  award  to  the 
prevailing  ADEA  plaintiff,  or  the 
amoimt  of  consideration  the  employee 
received  for  the  waiver.  The 
Commission,  however,  has  decided  to 
delete  from  the  final  regulation  the  list 
of  factors  "that  may  be  relevant  to 
determine  whether,  or  in  what  amount, 
a  reduction  should  be  granted."  *'^ 

The  Commission's  rule  on  restitution, 
recoupment,  and  setoff,  is  based  on  the 
same  statutory  interpretation  as  the  rule 
prohibiting  employers  from  obtaining 
damages  or  attorneys'  fees  for  breach  of 
a  covenant  not  to  sue  or  another 
agreement  covered  by  the  OWBPA. 
Restitution  can  be  tantamount  to  tender 
back  if  it  is  awarded  in  the  absence  of 
plaintiffs  damages  or  in  excess  of  those 


damages.*^  If  the  prospect  of  making 
tender  back  before  litigation  would 
deter  those  who  lack  funds  from 
pursuing  good  faith  cases,  then  the 
prospect  of  making  the  same  payment  at 
the  conclusion  of  litigation  also  would 
have  a  chilling  effect.  To  state  the 
obvious,  plaintiffs  do  not  know  before 
bringing  a  case  whether,  or  to  what 
extent,  they  will  obtain  damages. 

Accordingly,  if  restitution  were  not 
limited  in  the  way  set  out  in  paragraph 
(c),  employees  deciding  whether  to 
bring  suit  would  confront  the  possibility 
of  not  winning  damages  (or  winning 
negligible  damages)  but  still  being 
compelled  to  return  their  full  severance 
pay.'*"  For  those  individuals  who  have 
used  the  severance  pay  for  living 
expenses  and  lack  the  means  to  return 
it  now  or  in  the  ftiture,  the  prospect  of 
restitution  would  present  a  large 
financial  risk  that  would  discourage 
them  from  moving  forward.  Even 
though  this  potential  financial  cost  of 
bringing  suit  would  not  impose  the 
same  immediate  and  certain  obstacle  as 
a  tender-back  requirement,  it 
nonetheless  could  be  significant, 
especially  for  those  older  workers  with 
limited  or  declining  earning  potential. 
As  a  result,  older  workers  could  be 
deterred  from  bringing  age 
discrimination  claims  even  though  their 
waivers,  if  so  challenged,  might  not  be 
knowing  and  voluntary  under  the 
OWBPA.  The  Commission  cannot  allow 
this  result  consistent  with  its  mandate 
to  enforce  the  OWBPA.^s 

This  position  is  consistent  with  the 
Supreme  Court's  interpretation  of  the 
OWBPA  in  Oubre.  The  majority  and 
Justice  Breyer  spoke  of  employer  claims 
and  requests  for  restitution, 
recoupment,  or  setoff  against  the  former 
enlployee.5°  The  Commission  is  not 
barring  claims  for  restitution, 
recoupment,  or  setoff.  The  Court  in 
Oubre,  however,  did  not  rule  on  the 
availability  of  restitution,  recoupment, 
or  setoff.  Therefore,  Oubre  does  not 
preclude  all  limits  on  the  extent  to 
which  these  remedies  may  be  available. 
In  the  Commission's  view,  the  limits 


"64FRat  19957. 


■"  As  stated  in  note  3  of  the  NPRM,  recoupment 
and  setoff,  by  definition,  serve  to  limit  the 
defendant's  recovery  to  no  more  than  the  amount 
of  plaintiffs  damages.  Black's  Law  Dictionary  1275, 
1372  (6th  ed.  1990). 

"These  individuals  would  include  those  who 
contemplate  seeking  primarily  injunctive  relief,  for 
example,  reinstatement  in  their  former  position. 

«»C/.  H.R.  Rep.  No.  101-664.  supra  note  42  at  90- 
91  (stating  that  legislation  on  ADEA  waivers  could 
impose,  among  others,  the  requirement  that,  "lijf 
the  waiver  is  set  aside  for  any  reason,  any  damages 
received  through  a  discrimination  action  shall  be 
offset  by  the  consideration  received  for  the  waiver") 
(emphasis  supplied). 

^  Oubre,  522  U.S.  at  428  (majority);  id.  at  433 
(Breyer, ).,  and  O'Connor, ).,  concurring). 


contained  in  this  regulation  are 
appropriate  because  they  will  reinforce 
compliance  with  the  OWBPA  waiver 
provisions.  Importantly,  they  also  are 
consistent  with  the  Court's  reasoning  in 
Oubre  that  common  law  contract 
principles  cannot  be  allowed  to  interfere 
with  enforcement  of  the  statute.^^ 

The  Commission,  however,  has 
deleted  the  list  of  factors  for  deciding 
whether,  and  to  what  extent,  to  award 
restitution,  recoupment,  or  setoff.  These 
factors  were  not  central  to  the 
Commission's  interpretation  of  the 
statute.  Additionally,  many  of  the 
employer  comments  regarding  the 
factors  were  persuasive.  For  example, 
the  Commission  agrees  that  it  typically 
woidd  be  difficult  to  equitably 
apportion  a  waiver  pajmient  among  all 
the  different  claims  waived.  The 
Commission  also  understands 
employers'  concerns  about  the  proposed 
factors  addressing  the  nature  and 
severity  pf  the  imderlying  employment 
discrimination.  Finally,  the  Commission 
understands  employee  representatives' 
comments  favoring  the  deletion  of  the 
factor  addressing  the  employer's 
financial  condition. 

Because  the  Commission  is  deleting 
this  list  of  factors,  it  would  be 
inappropriate  to  add  new  factors  as 
suggested  by  employee  representatives. 
The  Commission,  therefore,  cannot 
incorporate  two  employee 
representatives'  reconmiendation  to 
direct  courts  to  consider  whether  a 
release  payment  was  provided  direcUy 
by  the  employer  or  by  an  ERISA  pension 
fund.  While  the  Commission  agrees  that 
this  may  be  an  important 
consideration,^^  xhe  Commission 


51  See  id.  at  427  ("The  OWBPA  sets  up  its  own 
regime  for  assessing  the  effect  of  ADEA  waivers, 
separate  and  apart  from  contract  law.").  Cf.  supra 
note  6.  discussing  legislative  history  showing  that 
Congress  rejected  the  use  of  contract  law  principles 
for  analyzing  OWBPA  waivers. 

The  Commission  is  not  persuaded  that  an 
employer  who  prevails  on  the  merits  of  the  ADEA 
discrimination  claim,  but  who  nonetheless  used  an 
invalid  OWBPA  waiver,  should  receive  restitution 
of  the  amount  paid  for  the  waiver.  The  basic 
principle  is  that  restitution  generally  is  unavailable 
if  the  agreement  is  unenforceable  on  grounds  of 
public  policy,  "unless  denial  of  restitution  would 
cause  disproportionate  forfeiture."  Restatement 
(Second)  of  Contracts  §  197  (1981).  As  one 
employee  representative  observed,  the  denial  of 
restitution  would  not  cause  a  disproportionate 
forfeiture  if  the  employer  materially  violated  the 
OWBPA  waiver  provisions. 

52  See  Doyne  v.  Union  Elec.  Co..  953  F.2d  447, 
451  (8th  Cir.  1992)  ("The  magistrate  judge  held  thai 
Doyne's  back  and  front  pay  awards  should  be 
reduced  by  the 'amount  of  pension  benefits  he  has 
received  and  will  receive  *   *   * ,  We  are  persuaded 
by  the  arguments  of  Doyne  and  the  Equal 
Employment  Opportunity  Commission,  amicus 
curiae,  that  the  pension  payments  are  from  a 
collateral  source  and  should  not  have  been 
deducted.  ")  EEOCv.  O'Grady.  857  F.2d  383,  391 


believes  its  significance  is  properly 
resolved  by  the  courts. 

4.  Final  Regulatory  Language  for 
Paragraph  (c) 

Accordingly,  the  paragraph  (c)  of  the 
final  rule  will  state: 

Restitution,  Recoupment,  or  Setoff 

(1)  Where  an  employee  successfully 
challenges  a  waiver  agreement,  covenant  not 
to  sue,  or  other  equivalent  arrangement,  and 
prevails  on  the  merits  of  an  ADEA  claim, 
courts  have  the  discretion  to  determine 
whether  an  employer  is  entitled  to 
restitution,  recoupment  or  setoff  (hereinafter, 
"reduction")  against  the  employee's 
monetary  award.  A  reduction  never  can 
exceed  the  amount  recovered  by  the 
employee,  or  the  consideration  the  employee 
received  for  signing  the  waiver  agreement, 
covenant  not  to  sue,  or  other  equivalent 
arrangement,  whichever  is  less. 

(2)  In  a  case  involving  more  than  one 
plaintiff,  any  reduction  must  be  applied  on 
a  plaintiff-by-plaintiff  basis.  No  individual's 
award  can  be  reduced  based  on  the 
consideration  received  by  any  other  person. 

E.  Comments  on  29  CFR  1625.23(d): 
Abrogation 

Paragraph  (d)  of  the  proposed 
regulation  stated  that: 

No  employer  may  unilaterally  abrogate  its 
duties  under  a  waiver  agreement  to  any 
signatory,  even  if  one  or  more  of  the 
signatories  to  the  agreement  or  EEOC 
successfully  challenges  the  validity  of  that 
agreement  under  the  ADEA. 

The  Commission  received  several 
comments  from  representatives  of 
employers  about  this  provision.  One 
commenter  stated  that  this  proposed 
rule  coidd  be  interpreted  as  prohibiting 
abrogation  in  circumstances  in  which 
there  has  not  been  an  ADEA  challenge. 
By  its  terms,  the  proposed  language  only 
pertains  to  the  AIDEA,  and  therefore  no 
change  is  warranted. 

Another  commenter  stated  that  an 
employer  and  employee  should  be 
allowed  to  include  as  part  of  a  waiver 
agreement  a  provision  stating  that  if  the 
/J)EA  waiver  is  defective  under  the 
OWBPA,  the  employer  will  correct  the 
defect  and  the  employee  vdll  be 
required  to  execute  the  corrected  waiver 
rather  than  file  suit  in  court.  The 
Commission  is  not  persuaded  by  this 
comment.  Congress  could  not  have 
intended,  in  conmianding  that 
employees  "may  not  waive"  an  ADEA 
claim  unless  the  waiver  satisfies  the 
OWBPA,  to  allow  employees'  OWBPA 
rights  to  be  subject  to  a  promise  which 
itself  does  not  comply  with  the  OWBPA. 
Accordingly,  a  promise  to  correct  a 
defective  waiver  has  no  effect  on  the 


(7th  Cir.  1988)  (district  court's  refusal  to  offset 
pension  benefits  against  a  back  pay  award  was  not 
an  abuse  of  discretion). 
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employee's  ability  to  pursue  an  ADEA 
claim. 

Another  commenter  argued  for  a  rule 
stating  that  when  an  employer  learns 
that  a  release  is  invalid  under  OWBPA, 
the  employer  may  stop  making 
payments  due  under  tbe  release,  cure 
the  defect,  and  offer  the  employee  a  new 
release  in  exchange  for  new 
consideration.  According  to  this 
commenter,  the  employee  in  that 
situation  would  be  free  to  sign  the  new 
release  or  pursue  an  ADEA  claim.  The 
Commission  does  not  agree  that  an 
employer  may  cancel  its  obligation  to 
the  employee  as  soon  as  it  learns  that  a 
waiver  does  not  comply  with  the 
OWBPA.53  The  Commission  agrees, 
however,  that  the  employer  in  this 
circumstance  may  present  the  employee 
with  a  new  ADEA  waiver, 
independently  valid  under  each  of 
OWBPA's  requirements,  which  the 
employee  is  free  to  accept  or  reject. 

One  commenter  interpreted  the 
language  that  no  employer  may 
"unilaterally"  abrogate  to  mean  that  an 
employer  may  abrogate  its  duties  with 
respect  to  an  individual  who  has 
challenged  the  waiver  as  not  knowing 
and  voluntary,  reasoning  that  the 
employee's  action  would  make  the 
abrogation  bilatercil.  The  Commission 
does  not  intend  this  interpretation.  An 
employee  does  not  abrogate  a  waiver 
agreement,  covenant  not  to  sue,  or  other 
equivalent  arrangement  by  exercising 
the  guaranteed  OWBPA  right  to  have  the 
agreement's  validity  determined  by  a 
coiut.s-*  As  stated  above,  an  OWBPA 
waiver  gives  the  employer  an 
affirmative  defense,  not  a  guarantee  of 
freedom  from  litigation.  To  avoid  any 
further  misinterpretation,  the 
Commission  has  removed  the  word 
"imilaterally"  from  the  final  rule. 

The  Commission  has  adopted  the 
following  final  rule  on  abrogation  in 
paragraph  (d): 

No  employer  may  abrogate  its  duties  to  any 
signatory  under  a  waiver  agreement, 
covenant  not  to  sue,  or  other  equivalent 
arrangement,  even  if  one  or  more  of  the 
signatories  or  the  EEOC  successfully 
challenges  the  validity  of  that  agreement 
under  the  ADEA. 

This  rule  applies  to  the  Commission's 
administrative  process  as  well  as 
litigation. 


53  See  Pufc/ier  V.  Gerber Prods.  Co..  8  F.  Supp.  2d 
307.  315-17  (S.D.N.Y.  1998)  (interpreting  Justice 
Breyer's  concurrence  in  Oubre,  and  deciding  that  an 
invalid  release  could  not  permit  the  employer  to 
use  "self  help"  by  withholding  severance  benefits 
from  an  employee  who  filed  an  ADEA  claim). 

^*  The  Commission  thus  does  not  agree  with  the 
Butoher  court's  suggestion  that  if  a  waiver  is  held 
valid,  the  employer  is  entitled  to  terminate 
severance  l)enents  because  the  employee  breached 
the  release  agreement  by  filign  suit.  Id.  at  313. 


Executive  Order  12866,  Regulatory 
Planning  and  Review 

Pursuant  to  section  6(a)(3)(B)  of 
Executive  Order  12866.  this  final  rule 
has  been  reviewed  by  the  Office  of 
Management  and  Budget.  Under  section 
3(f)(1)  of  Executive  Order  12866,  EEOC 
has  determined  that  the  regulation  is 
significant,  but  will  not  have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State  or  local  or  tribal 
governments  or  communities.  Therefore, 
a  detailed  cost-benefit  assessment  of  the 
regulation  is  not  required. 

Paperwork  Reduction  Act 

EEOC  certifies  that  the  rule  does  not 
require  the  collection  of  information  by 
EEOC  or  any  other  agency  of  the  United 
States  Government.  The  rule  does  not 
require  any  employer  or  other  person  or 
entity  to  collect,  report,  or  distribute  any 
information. 

Regulatory  Flexibility  Act 

In  the  NPRM,  the  Commission 
certified  that  the  proposed  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  reached  this 
conclusion  because  the  regulation  does 
not  impose  a  burden  that  is  not  imposed 
by  the  OWBPA.  One  management 
representative  commented  that  the 
Commission  did  not  provide  a  factual 
basis  for  the  certification,  pursuant  to  5 
U.S.C.  605(b). 

The  Commission  has  reconsidered  the 
issue  of  certification.  It  continues  to 
believe  that  its  initial  analysis  is  correct. 
It  also  concludes  that,  even  assuming 
that  the  regulation  imposes  additional 
burdens  on  small  entities,  it  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Between  1995  and  1999,  a  total  of  98 
charges  involving  waivers  under  the 
ADEA  were  filed  against  ADEA-covered 
small  entities  (those  with  between  20 
and  499  employees)  ^s  with  the  EEOC 
and  with  state  and  local  fair 
employment  practices  agencies, 
combined.  This  results  in  an  average  of 
only  about  20  charges  per  year  against 
small  entities.  An  ADEA  lawsuit  caimot 
be  filed  without  first  filing  an  ADEA 
charge  with  the  EEOC. 

According  to  statistics  published  by 
the  Small  Business  Administration, 
Office  of  Advocacy,  there  are  about 


"The  size  standard  used  by  the  Small  Business 
Administration  varies  by  industry:  however,  the 
SBA  uses  the  "fewer  than  500  employees"  cut  off 
when  making  an  across-the-board  clarification. 


530,000  ADEA-covered  small  entities.se 
Thus,  on  average  each  year,  there  is  only 
one  ADEA  charge  filed  against  a  small 
entity  challenging  a  waiver  for  every 
26,500  ADEA-covered  small  entities.  No 
evidence  has  been  presented  to  the 
Commission  supporting  the  conclusion 
that  there  would  be  an  increase  in 
charges  against  small  entities.  Even  if, 
after  this  regulation  takes  effect,  there  is 
a  discemable  percentage  increase  in 
ADEA  charges  involving  waivers  filed 
against  small  entities,  the  total  number 
of  such  charges  will  remain 
insignificant  because  the  current 
number  of  charges  is  so  small.  Based  on 
the  foregoing,  the  Commission 
concludes  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  29  CFR  Part  1625 

Advertising,  Age,  Employee  benefit 
plans.  Equal  employment  opportunity, 
Retirement. 

Dated;  December  5,  2000. 
Ida  L.  Castro, 

Chairwoman. 

For  the  reasons  set  forth  in  the 
preamble,  the  Equal  Employment 
Opportunity  Commission  amends  29 
CFR  part  1625  as  follows: 

PART  1625— AGE  DISCRIMINATION  IN 
EMPLOYMENT  ACT 

1.  The  authority  citation  for  part  1625 
continues  to  read  as  follows: 

Authority:  81  Stat.  602;  29  U.S.C.  621;  5 
U.S.C.  301:  Secretary's  Order  No.  10-68; 
Secretary's  Order  No.  11-68;  sec.  12,  29 
U.S.C.  631;  Pub.  L.  99-592,  100  Stat.  3342; 
sec.  2,  Reorg.  Plan  No.  1  of  1978,  43  FR 
19807. 

2.  Section  1625.23  is  added  to  SubjArt 
B — Substantive  Regulations,  to  read  as 
follows: 

§  1 625.23    Waivers  of  rights  and  claims: 
Tender  tiack  of  consideration. 

(a)  An  individual  alleging  that  a 
waiver  agreement,  covenant  not  to  sue, 
or  other  equivalent  arrangement  was  not 
knowing  and  voluntary  under  the  ADEA 
is  not  required  to  tender  back  the 
consideration  given  for  that  agreement 
before  filing  either  a  lawsuit  or  a  charge 
of  discrimination  with  EEOC  or  any 
state  or  local  fair  employment  practices 
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■**  The  Commission  used  figures  for  the  years 
1992  through  1996,  the  most  recent  years  for  which 
statistics  are  available  from  the  Small  Business 
Administration.  Although  the  number  of  small 
entities  generally  does  not  vary  greatly  from  year  to 
year,  it  rose  slightly  each  year  during  that  period, 
from  508.000  in  1992  to  552.000  in  1996.  If  that 
upward  trend  has  continued,  then  the  average 
numl)er  of  small  entities  during  the  period  of  1995 
to  1999  would  be  somewhat  higher. 


agency  acting  as  an  EEOC  referral 
agency  for  purposes  of  filing  the  charge 
with  EEOC.  Retention  of  consideration 
does  not  foreclose  a  challenge  to  any 
waiver  agreement,  covenant  not  to  sue, 
or  other  equivalent  arrangement;  nor 
does  the  retention  constitute  the 
ratification  of  any  waiver  agreement, 
covenant  not  to  sue,  or  other  equivalent 
arrangement. 

(b)  No  ADEA  waiver  agreement, 
covenant  not  to  sue,  or  other  equivalent 
arrangement  may  impose  any  condition 
precedent,  any  penalty,  or  any  other 
limitation  adversely  aJFfecting  any 
individual's  right  to  challenge  the 
agreement.  This  prohibition  includes, 
but  is  not  limited  to,  provisions 
requiring  employees  to  tender  back 
consideration  received,  and  provisions 


allowing  employers  to  recover  attorneys' 
fees  and/or  damages  because  of  the 
filing  of  an  ADEA  suit.  This  rule  is  not 
intended  to  preclude  employers  from 
recovering  attorneys'  fees  or  costs 
specifically  authorized  under  federal 
law. 

(c)  Restitution,  recoupment,  or  setoff. 
(1)  Where  an  employee  successfully 
challenges  a  waiver  agreement, 
covenant  not  to  sue,  or  other  equivalent 
arrangement,  and  prevails  on  the  merits 
of  an  ADEA  claim,  courts  have  the 
discretion  to  determine  whether  an 
employer  is  entitled  to  restitution, 
recoupment  or  setoff  (hereinafter, 
"reduction")  against  the  employee's 
monetary  award.  A  reduction  never  can 
exceed  the  amoimt  recovered  by  the 
employee,  or  the  consideration  the 


employee  received  for  signing  the 
waiver  agreement,  covenant  not  to  sue, 
or  other  equivalent  arrangement, 
whichever  is  less. 

(2)  In  a  case  involving  more  than  one 
plaintiff,  any  reduction  must  be  applied 
on  a  plaintiff-by-plaintiff  basis.  No 
individual's  award  can  be  reduced 
based  on  the  consideration  received  by 
any  other  person. 

(d)  No  employer  may  abrogate  its 
duties  to  any  signatory  imder  a  waiver 
agreement,  covenant  not  to  sue,  or  other 
equivalent  arrangement,  even  if  one  or 
more  of  the  signatories  or  the  EEOC 
successfully  challenges  the  validity  of 
that  agreement  under  the  ADEA. 

[FR  Doc.  00-31367  Filed  12-«-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Parts  600  and  648 

[Docket  No.  000105004-0260-02;  I.D. 
063099A] 

RIN  0648-AI78 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Atlantic 
Herring  Fishery;  Atlantic  Herring 
Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  approved  measures 
contained  in  the  Atlantic  Herring 
Fishery  Management  Plan  (FMP).  These 
regulations  implement  the  following 
measures:  A  target  total  allowable  catch 
(TAG)  level  for  each  of  three 
management  areas,  one  of  which  is 
divided  into  inshore  and  offshore  sub- 
areas;  a  procedure  for  the  development 
and  revision  of  annual  specifications; 
initial  specifications  for  the  2000  fishing 
year;  incidental  harvest  limits  upon 
closure  of  a  management  area;  a  vessel 
monitoring  system  (VMS)  requirement 
for  certain  vessels;  vessel  size  limits;  a 
fi-amework  adjustment  process; 
permitting  and  reporting  requirements; 
restrictions  on  transfers  at  sea;  and  other 
measures  for  administration  and 
enforcement.  The  intended  effect  of  this 
final  rule  is  to  manage  the  AUantic 
herring  [Clupea  harengus)  fishery 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
FMP  and  to  prevent  overfisbing  of  the 
Atlantic  herring  resource.  This  final  rule 
also  withdraws  approval  of  the 
Preliminary  Management  Plan  (PMP)  for 
the  AUantic  Herring  Fishery  of  the 
Northwestern  Atlantic  and  removes 
existing  regulations  related  to  Atlantic 
herring  upon  the  effective  date  of  the 
final  rule.  Finally,  NMFS  informs  the 
public  of  the  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
collection-of-informaUon  requirements 
contained  in  this  final  rule  and 
publishes  the  OMB  control  numbers  for 
these  collections. 


DATES:  This  final  rule  is  effective 
December  11,  2000,  except  for  the 
amendments  to  the  following  sections: 

1.  Sections  15  CFR  902.1,  50  CFR 
600.525,  648.4,  648.5,  648.6,  648.7, 
648.9,  648.11,  648.12,  648.13, 
648.14(a)(103),  (bb)(l)-(6),  (bb)(8)  and 
(9).  (bb)(ll)-(l4),  (bb)(17)  and  (18), 
648.203,  648.204,  and  648.205(b)-(c), 
which  will  be  effective  January  10, 
2001; and 

2.  Sections  50  CFR  648.14(bb)(15)  and 
(16)  and  648.205(a),  which  will  be 
effective  March  12,  2001. 

ADDRESSES:  Copies  of  the  FMP,  its 
Regulatory  Impact  Review  (RIR),  the 
Final  Regulatory  Flexibility  Analysis 
(FRF A),  and  the  Final  Environmental 
Impact  Statement  (FEIS),  as  prepared  by 
the  New  England  Fishery  Management 
Council  (Council),  are  available  fi-om 
Paul  J.  Howard,  Executive  Director.  New 
England  Fishery  Management  Council, 
50  Water  Street,  The  Tannery  -  Mill  2, 
Newburyport,  MA  01950. 

Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Patricia 
A.  Kurkul,  Regional  Administrator, 
NMFS,  Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer). 

Send  comments  regarding  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
rule  to  Patricia  Kurkul. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  approved  measures 
contained  in  the  FMP,  which  was 
partially  approved  by  NMFS  on  behalf 
of  the  Secretary  of  Commerce 
(Secretary)  on  October  27, 1999.  All  of 
the  measures  but  four  were  approved. 
The  disapproved  measm-es  and  the 
reasons  for  their  disapproval  are 
described  in  the  preamble  to  the 
proposed  rule  to  implement  the 
approved  measures  (65  FR  11956, 
March  7,  2000)  and  are  not  repeated 
here. 

Details  concerning  the  justification  for 
and  development  of  the  FMP  and  the 
implementing  regulations  were  also 
provided  in  the  notice  of  availability 
(NOA)  of  the  AtlanUc  Herring  FMP  (64 
FR  40542,  July  27,  1999)  and  in  the 
preamble  to  the  proposed  rule  (65  FR 
11956,  March  7,  2000)  and  are  not 
repeated  here. 


Approved  Measures 

Annual  Specifications 

The  FMP  enacts  a  procedure  for 
establishing  Optimum  Yield  (OY)  that  is 
based  on  the  allowable  biological  catch 
(ABC).  The  ABC  v«ll  be  determined  by 
multiplying  the  estimate  of  current 
stock  size  by  the  target  fishing  mortality 
rate  (F).  OY  cannot  exceed  ABC, 
adjusted  by  the  Canadian  Georges  Bank 
(GB)  and  New  Brunswick  (NB)  fixed 
gear  catches,  which  cannot  exceed 
20,000  mt  for  the  Canadian  NB  fixed 
gear  harvest  and  10,000  mt  for  the 
Canadian  GB  harvest.  The  FMP  limits 
the  amount  of  Canadian  catch  that  will 
be  considered  when  setting  OY.  OY  also 
will  not  exceed  the  maximum 
sustainable  yield  (MSY),  unless  an  OY 
that  exceeds  MSY  in  a  specific  year  is 
consistent  with  a  control  rule  that 
ensures  the  achievement  of  MSY  and 
OY  on  a  continuing  basis.  However,  OY 
will  not  exceed  MSY  prior  to  the  2001 
fishing  year.  Because  of  some 
uncertainty  in  the  current  stock  size 
estimates,  the  Council  recommended, 
for  purposes  of  setting  the  initial  ABC, 
that  the  current  stock  size  be  assumed 
to  equal  BMSY(the  biomass  level  that 
produces  MSY),  rather  than  basing  it  on 
actual  estimates  of  current  stock  size, 
which  exceed  Bmsy-  This  precautionary 
approach  will  limit  catches  until  the 
estimates  can  be  improved.  The 
resulting  ABC  and  OY,  however,  are 
still  more  than  twice  the  amount  of 
current  landings. 

The  FMP  establishes  four  additional 
specifications:  Total  amoimt  allocated  to 
processing  by  foreign  ships  (JVPt),  either 
in  state  waters  (IWP)  or  in  the  exclusive 
economic  zone  (EEZ)  (JVP);  amount  of 
the  domestic  emnual  processing  (DAP) 
allocated  for  at-sea  processing  by 
domestic  vessels  that  exceed  the  vessel 
size  limits  established  in  the  FMP 
(USAP);  total  amount  of  herring  that  can 
be  taken  in  U.S.  waters  and  transferred 
to  Canadian  herring  carriers  for 
transshipment  to  Canada  (BT)  as 
authorized  by  the  Sustainable  Fisheries 
Act  (SFAKPiib.  L.  104-297,  section 
105(e));  and  total  allowable  level  of 
foreign  fishing  (TALFF),  if  any,  from 
that  portion  of  OY  that  will  not  be 
harvested  by  domestic  vessels.  The 
Council  and  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission) 
will  consult  annually  to  determine  the 
allocation  of  JVPt  to  IWP  and  JVP. 

Initial  Specifications 

The  FMP  establishes  initial 
specifications  for  the  2000  fishing  year. 
(The  FMP  as  submitted  recommended 
specifications  for  the  1999  fishing  year 
that  would  remain  in  effect  for  the  2000 


fishing  year,  imless  revised  through  the 
specification  process.)  Because  the  1999 
fishing  year  has  passed  (the  fishing  year 
coincides  with  the  calendar  year),  the 
initial  specifications  for  the  2000  fishing 
year  are  established  at  the  levels 
specified  in  die  FMP  for  the  1999 
fishing  year. 

The  approved  specifications  include 
an  ABC  of  300,000  mt  and  an  OY  of 
224,000  mt.  Because  the  domestic 
annual  harvest  (DAH)  is  equal  to  the 
OY,  TALFF  is  specified  at  zero  for  the 
2000  fishing  year.  Estimates  of  DAP  are 
based  on  recent  processing  estimates 
and  allow  for  possible  errors  in 
estimates  of  the  bait  market  and 
increased  development  of  processing 
capacity.  Since  no  herring  is  allocated  to 
USAP  for  the  2000  fishing  year,  at-sea 
processing  by  domestic  vessels 
exceeding  the  proposed  size  limits 
cannot  take  place.  Table  1  contains  the 
initial  specifications  for  the  2000 
Atlantic  herring  fishery  which  are 
effective  January  1,  2000,  through 
December  31,  2000. 

Table  1.— Annual  Specifications^ 
(mt)  for  the  atlantic  herring 
Fishery,  January  1  through  De- 
cember 31 ,  2000 


Specification 

Atlantic 
Herring 

ABC 

300,000 

OY 

224,000 

DAH 

224,000 

DAP 

180,000 

USAP 

0 

BT 

4,000 

JVR 

JVP-Management  Area  2 

10,000 

JVP-  Management  Area  3 

5,000 

JVP-Subtotal 

15,000 

IWP 

25,000 

JVR-Total 

40,000 

TALFF 

0 

Reserve 

0 

1  See  Table  2  for  Area  TACs  for  Fishing 
Year  2000 

Management  Areas 

The  FMP  establishes  three 
management  areas  based  on  the  existing 
areas  established  by  the  Commission's 
FMP  and  the  former  PMP.  However, 
Management  Area  1  is  divided  into 
inshore  (Area  lA)  and  offshore  (Area 
IB)  areas.  The  Council  uses  the 
management  areas  as  the  basis  for 
recommending  the  distribution  of  the 
TAC  to  different  spawning  components 
and  for  the  distribution  of  JVP 
allocations  and  may  use  the 
management  areas  as  the  basis  for 
implementation  of  other  management 
(neasures  in  the  future. 


Total  Allowable  Catch 

The  FMP  established  a  target  TAC  for 
the  1999  fishing  year  that  remains  in 
effect  for  the  2000  fishing  year,  unless 
revised  through  the  specification 
process.  Because  the  1999  fishing  year 
has  passed,  the  FMP  establishes  the 
target  TAC  for  the  2000  fishing  year  at 
the  level  specified  in  the  FMP  for  the 
1999  fishing  year.  The  TAC  will  be  re- 
specified  for  each  fishing  year  beyond 
2000.  The  TAC  for  a  given  year  is 
distributed  to  the  management  areas 
based  on  existing  knowledge  of  fishing 
patterns,  herring  stock  structure,  and 
herring  migration.  For  the  2000  fishing 
year,  the  percentage  allocations  for  the 
various  areas  are:  Area  lA  -  20  percent; 
Area  IB  -  11  percent;  Area  2  -  22 
percent;  Area  3  -  22  percent;  Area  2  TAC 
Reserve  -  24  percent.  (Note:  Does  not 
total  100  percent  due  to  rounding.  See 
Table  2  for  resultant  management  area 
target  TACs.)  Each  year,  the  Council's 
Herring  Plan  Development  Team  will 
examine  available  data  and  recommend 
a  TAC  and  its  distribution  to  the 
Council.  The  Council  will  then  consult 
with  the  Commission  before  it 
recommends  a  TAC  to  NMFS.  NMFS 
will  review  the  Coimcil's 
recommendations  and  set  the  TAC, 
publish  the  proposed  TAC  in  the 
Federal  Register  for  public  comment, 
make  a  final  determination,  and  publish 
the  final  TAC  and  responses  to  public 
comments  in  the  Federal  Register.  All 
harvests  of  Atlantic  herring,  from  both 
state  and  Federal  waters,  will  be  applied 
against  the  TAC. 

The  directed  fishery  for  herring  wrill 
be  closed  in  a  management  area  after  the 
date  on  which  95  percent  of  the  area 
TAC  would  be  caught,  as  projected  by 
NMFS.  Closure  of  the  directed  fishery 
with  5  percent  remaining  for  an  area 
TAC  will  allow  the  incidental  harvest  of 
herring  in  other  fisheries  to  continue, 
while  minimizing  the  likelihood  the 
area  TAC  would  be  exceeded.  This 
percentage  is  based  on  estimates  of  the 
incidental  harvest  of  herring  in  other 
fisheries.  If  the  percentage  allocated  to 
the  incidental  harvest  overestimates  the 
amount  caught  (incidental  harvests  after 
a  closure  are  less  than  5  percent),  the  5- 
percent  remainder  for  a  given  area  TAC 
may  be  reduced  by  NMFS  during  the 
annual  specification  process  the 
following  year.  If  the  percentage 
allocated  to  the  incidental  harvest 
underestimates  the  amount  caught 
(incidental  harvests  after  a  closure  are 
more  than  5  percent),  the  remainder  for 
a  given  area  TAG  may  be  increased  the 
following  year  through  a  framework 
adjustment.  After  an  area  is  closed  to 
directed  fishing,  vessels  are  allowed  to 


possess,  transfer,  or  land  <,  2,000  lb 
(907.2  kg)  of  herring  in  or  from  the 
closed  area.  Vessels  that  harvest  2,000  lb 
(907.2  kg)  of  herring  in  an  open  area  are 
allowed  to  transit  the  closed  area, 
provided  all  gear  is  stowed. 

The  industry  will  be  notified  of  the 
closure  of  the  directed  fishery  for 
herring  in  a  management  area  through 
notification  published  in  the  Federal 
Register  and  a  variety  of  other  methods, 
including  news  releases,  and  through 
state  agencies. 

Area  TACs  for  Fishing  Year  2000 

Table  2  lists  the  area  TACs  for  the 
2000  fishing  year. 

Table  2.— Area  TACs  for  Fishing 
Year  January  1,  2000,  through 
December  31 ,  2000 


Management  Area 

TAC  (mt) 

Area  1A 

45.000 

Area  IB 

25,000 

Area  2 

50,000 

Areas 

50,000 

TAC  Reserve-Area  2 

54,000 

TAC  Total 

224.000 

Transfers  at  Sea 

There  are  no  specific  restrictions  on 
transfers  of  herring  at  sea,  unless  a 
management  area  is  closed  to  directed 
fishing  for  AUantic  herring  (i.e., 
harvesting  more  than  2,000  lb  (907.2  kg) 
of  Atlantic  herring  per  trip)  and/or  other 
restrictions  in  the  regulations  apply. 
When  a  management  area  is  closed  to 
directed  fishing  for  AUantic  herring, 
transfers  are  limited  to  no  more  than 
2,000  lb  (907.2  kg)  of  herring  per  day, 
in  or  from,  an  area  subject  to  tbe 
closure.  A  vessel  may  not  transfer  more 
than  2,000  lb  (907.2  kg)  of  herring  taken 
fix)m  a  closed  area,  nor  transfer  or  sell 
any  herring  taken  from  a  closed  area  to 
a  joint  venture  vpssel. 

U.S.  vessels  authorized  pursuant  to 
the  SFA,  section  105(e),  may  not 
transfer  herring  to  Canadian  herring 
carriers  that  transship  U.S. -caught 
herring  after  the  amount  of  herring 
transshipped  equals  the  ambimt  of  the 
BT  specification.  Canadian  herring 
carriers  may  not  receive  U.S. -caught 
herring  after  the  amount  transshipped 
equals  the  amount  of  the  BT 
specification. 

Vessel  Size  Limits 

Domestic  vessels  S  165  ft  (50.3  m)  in 
length  overall  (LOA),  or  >  750  gross 
registered  tons  (GRT)/(680.4  mt),  or  > 
3,000  horsepower  are  not  permitted  to 
catch,  take,  or  harvest  herring  in  or  from 
the  EEZ.  Domestic  vessels  >  165  ft  T50.3 
m)  LOA  or  >  750  GRT  (680.4  mt)  are 
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allowed,  however,  to  process  or  receive 
herring  in  the  EEZ,  but  are  limited  to  the 
allocated  amount  specified  pursuant  to 
the  specification  process  for  USAP, 
which  is  zero  for  the  2000  fishing  year. 

Roe  Fishery 

The  harvest  of  Atlantic  herring  for  roe 
is  allowed,  provided  the  carcasses  are 
not  discarded.  The  Council  will  monitor 
the  development  of  a  roe  fishery  and 
may,  in  the  future,  recommend  a  limit 
on  the  amoimt  of  herring  that  may  be 
harvested  for  roe.  Any  restrictions  or 
limitations  on  the  amount  of  herring 
harvested  for  roe  must  be  implemented 
through  the  amendment  process  or  the 
framework  adjustment  process  in 
accordance  with  50  CFR  648.206. 

Foreign  Fishing  Vessel  Restrictions 

Foreign  fishing  vessel  permitting  and 
reporting  requirements  are  established 
by  50  CFR  part  600,  subpart  F,  which 
include  regulations  on  harvesting  by 
foreign  fishing  vessels  and  joint 
ventures  and  internal  waters  processing 
and  support.  The  Council  may 
recommend  joint  ventures  and  TALFF 
in  all  management  areas,  subject  to  an 
annual  review.  The  Council  may  choose 
to  determine  joint  venture  specifications 
and  TALFF  by  management  area.  If  joint 
ventxire  allocations  and  TALFF  are 
specified  by  area,  all  herring  supplied  to 
the  joint  venture  and/or  TALFF  must 
come  from  that  management  area. 

Vessel  Monitoring  Systems 

The  FMP  requires  the  installation  and 
use  of  a  VMS  unit  on  vessels  in  the 
directed  herring  fishery  that  caught  > 
500  mt  in  the  previous  year,  or  vessels 
whose  owner  intends  to  harvest  >  500 
mt  in  the  current  year.  A  VMS  helps 
facilitate  the  monitoring  of  area-specific 
TACs  and  assists  with  the  enforcement 
of  closiu-es  of  management  areas  to 
directed  fishing  for  Atlantic  herring,  as 
well  as  facilitating  the  enforcement  of 
closures  imposed  under  regxilations 
implementing  other  FMPs.  If  a  vessel 
owner  does  not  declare  the  intention  to 
harvest  >  500  mt  at  the  start  of  the  year, 
and  does  not  install  a  VMS  unit  on  the 
vessel,  the  vessel  may  not  harvest  >  500 
mt  in  that  fishing  year.  The  VMS  unit 
must  be  installed  no  later  than  March 
12,  2001  and/or  prior  to  the  beginning 
of  the  subsequent  fishing  year  in  order 
to  land  >  500  mt  in  that  fishing  year, 
unless  otherwise  specified  by  the 
Regional  Administrator.  Because  in  this 
application  VMS  is  intended  primarily 
to  monitor  areas  fished  as  opposed  to 
days-at-sea  effort,  a  VMS  unit  must  be 
operating  any  time  an  AUantic  herring 
vessel  is  underway,  but  does  not  have 
to  be  operating  when  a  vessel  is  moored 


or  maneuvering  in  a  harbor.  This 
minimizes  communication  costs  to 
vessel  operators  and  removes  the 
necessity  to  provide  power  to  a  moored 
vessel  with  a  VMS  unit. 

Permitting  Requirements 

All  commercial  vessels  meeting 
certain  eligibility  criteria  fishing  for, 
possessing,  or  landing  herring  in  or  from 
the  EEZ  are  required  to  obtain  a  Federal 
Atlantic  herring  permit.  Domestic 
vessels  >  165  ft  (50.3  m)  LOA,  or  >  than 
750  CRT  (680.4  mt),  or  >  3,000 
horsepower  are  not  eligible  to  be  issued 
a  permit  to  harvest  or  take  herring. 
However,  domestic  vessels  >  165  ft  (50.3 
m)  LOA  or  >  750  CRT  (680.4  mt), 
regardless  of  horsepower,  are  eligible  to 
obtain  a  processing  permit  to  process  or 
receive  herring  in  the  EEZ,  limited  to 
the  amount  allocated  for  USAP  pursuant 
to  the  specification  process.  Other  than 
this  restriction  on  vessel  size,  there  are 
no  restrictions  or  qualification  criteria 
necessary  for  a  domestic  vessel  to 
receive  a  permit.  A  vessel  with  a  Federal 
Adantic  herring  fishing  permit  must  be 
marked  in  accordance  with  50  CFR 
648.8. 

An  Atlantic  herring  carrier  vessel  is 
required  to  obtain,  in  addition  to  a 
Federal  Atlantic  herring  permit,  a  letter 
of  authorization  from  the  Regional 
Administrator  that  will  allow  such 
vessel  to  transport  herring  caught  by 
another  fishing  vessel. 

Operators  of  vessels  issued  an 
Adantic  herring  fishing  or  processing 
permit  are  required  to  obtain  an 
operator  permit.  There  is  no 
qualification  or  test  for  this  permit. 
Dealers  of  Atlantic  herring  are  required 
to  obtain  a  dejder  permit  and  to  comply 
with  reporting  requirements. 

This  FMP  requires  Atlantic  herring 
processors  to  obtain  a  processing  permit 
and  to  comply  with  reporting 
requirements.  Atlantic  herring 
processors  are  defined  as  persons  who 
receive  or  obtain  unprocessed  Atlantic 
herring  for  the  purposes  of  rendering  it 
suitable  for  human  consumption,  bait, 
commercial  uses,  industrial  uses,  or 
long-term  storage.  These  requirements 
may  result  in  a  person  needing  both  a 
dealer  and  a  processor  permit.  For 
example,  a  person  who  ptu'chases 
herring  directly  from  a  vessel  and  then 
sells  it  as  bait  will  need  both  permits. 

Reporting  Requirements 

The  FMP  extends  the  existing  Vessel 
Trip  Report  (VTR)  system  to  vessels 
with  Atlantic  herring  permits.  This 
requires  the  owner/operator  to  submit 
monthly  reports  on  fishing  effort, 
landings,  and  discards  on  forms 
supplied  by  the  Regional  Administrator. 


In  addition,  in  order  to  improve  real- 
time monitoring  of  the  harvest,  an 
Interactive  Voice  Response  (IVR)  system 
is  required  to  be  used.  The  FMP  uses 
area-specific  TACs  to  control  fishing 
mortality.  To  be  effective,  harvests  need 
to  be  closely  monitored  to  ensiue  that 
the  TAC  is  not  exceeded.  Since  only 
vessel  operators  can  identiiy  where  they 
harvest  herring,  the  area-specific  TACs 
cannot  be  monitored  effectively  through 
only  the  dealer  reporting  system.  The 
VTR  system  relies  on  monthly  reports 
on  paper  that  are  entered  into  a 
database.  Accurate  harvest  statistics 
from  this  system  are  typically  not 
available  imtil  30  to  45  days  after  fish 
are  landed.  Given  the  high  harvest  rates 
in  the  herring  fishery  at  certain  times  of 
the  year,  the  delay  in  obtaining  statistics 
makes  it  difficult  to  project  landings 
accurately  in  a  timely  way.  In  order  to 
improve  the  timely  collection  of  harvest 
information,  this  rule  requires  that  an 
owner/operator  of  a  vessel  required  to 
be  equipped  with  a  VMS  unit  report  its 
harvest  (landings  and  discards,  both  of 
which  are  applied  against  the  TACs),  by 
area,  on  a  weekly  basis.  These  reports 
are  called  in  (using  a  toll  free  number) 
to  an  rVR  system.  An  owner/operator  of 
a  vessel  with  a  VMS  imit  must  call  in 
a  report  for  each  week  of  the  year,  even 
if  still  at  sea,  including  weeks  it  does 
not  harvest  herring.  In  addition,  an 
owner/operator  of  any  vessel  issued  a 
permit  for  Atlantic  herring  that  is  not 
required  by  §  648.205  to  have  a  VMS 
unit  on  board,  or  emy  vessel  that  catches 
herring  in  or  from  the  EEZ,  but  catches 
>  2,000  lb  (907.2  kg)  of  Atlantic  herring 
on  any  trip  in  a  week,  must  submit  an 
Adantic  herring  catch  report  via  the  IVR 
system  by  Tuesday  of  the  following 
week,  even  if  the  herring  has  not  yet 
been  landed.  This  system  improves  the 
timeliness  of  information  on  harvests  of 
herring,  which  will  facilitate  more 
accurate  predictions  about  when  the 
TAC  will  be  attained. 

Atlantic  herring  dealers  are  requfred 
to  submit  weekly  dealer  reports  by  mail. 
Although  dealers  are  required  to  submit 
a  weekly  report  to  an  IVR  system  for 
other  Northeast  Region  quota-managed 
species,  Atlantic  herring  dealers  are  not 
required  to  submit  a  weekly  report  to  an 
rVR  system  unless  the  Regional 
Administrator  determines  that  there  is  a 
need  for  such  reports. 

Atlantic  herring  processors  are 
required  to  submit  annually  the  Fishery 
Products  Report,  U.S.  Processors, 
Annual  Survey,  (NOAA  Form  88-13). 
This  report,  which  collects  information 
on  the  uses  of  herring,  facilitates  the 
management  of  the  fishery  to  achieve 
OY. 


Essential  Fish  Habitat 

The  Council  submitted  an  omnibus 
essential  fish  habitat  (EFH)  amendment 
to  address  EFH  provisions  for  several 
FMPs  for  Northeastern  fisheries.  The 
omnibus  EFH  amendment  document 
also  included  the  EFH  components  of 
the  Adantic  Herring  FMP,  which  was 
then  still  xmder  development  by  the 
Council.  Although  the  AUantic  herring 
EFH  components  were  included  in  the 
omnibus  EFH  amendment,  they  were 
not  considered  dining  Secretarial 
review  of  the  omnibus  EFH  amendment. 
The  EFH  information  for  Atlantic 
herring  was  incorporated  by  reference 
into  the  FMP  when  that  FMP  was 
submitted  for  Secretarial  approval.  The 
NOA  for  the  FMP  invited  comment  on 
the  approvability  of  the  herring  EFH 
provisions  in  the  Coimcil's  omnibus 
EFH  amendment.  Under  the  framework 
adjustment  process  for  Atlantic  herring, 
measiu^es  may  be  added  or  adjusted  to 
describe,  identify,  and  protect  EFH  and 
designate  habitat  areas  of  particular 
concern  within  EFH. 

Annual  Monitoring  and  Framework 
Adjustment  Measures 

The  FMP  will  be  monitored  on  an 
annual  basis.  The  status  of  the  resource 
and  the  fishery  will  be  reviewed  by  the 
Coimcil's  Atlantic  Herring  Oversight 
Conunittee  in  consultation  with  the 
Commission's  Adantic  Herring  Section. 
Recommendations  on  specifications  will 
be  developed,  as  well  as  any  suggested 
changes  to  the  management  measiures. 
These  will  be  forwarded  by  the  Herring 
Oversight  Committee  to  the  Council, 
which  will  take  appropriate  action. 
Specifications  will  be  reconmaended  to 
NMFS,  and  changes  to  management 
measures  may  be  adopted  through  a 
framework  adjustment  or  FMP 
amendment,  as  appropriate.  This 
process  will  begin  by  July  of  each  year 
so  that  changes  can  be  implemented  by 
January  1  of  the  following  fishing  year. 
The  Commission  is  expected  to 
implement  any  corresponding  changes 
in  state  waters. 

The  framework  adjustment  process 
adopted  in  the  FMP  is  identical  to  that 
used  in  other  Northeast  Region  fisheries. 
This  process  allows  changes  to  be  made 
to  the  regulations  in  a  timely  manner, 
without  going  through  the  plan 
amendment  process,  as  appropriate.  It 
provides  a  formal  opportunity  for  public 
comment  that  substitutes  for  the 
customary  public  comment  period 
provided  by  publishing  a  proposed  rule. 
If  changes  to  the  management  measures 
were  contemplated  in  the  FMP  and  if 
sufficient  opportimity  for  public 
comment  on  the  framework  action 


exists,  NMFS  may  bypass  the  proposed 
rule  stage  and  publish  a  final  rule  in  the 
Federal  Register.  The  management 
measures  that  may  be  implemented  and 
adjusted  through  the  framework  process 
include:  (1)  Management  area 
boimdaries;  (2)  size,  timing,  or  location 
of  spavsrning  area  closures;  (3)  closed 
areas  other  than  spawning  closures;  (4) 
restrictions  in  the  amount  of  fishing 
time;  (5)  a  days-al-sea  effort  control 
system;  (6)  adjustments  to 
specifications;  (7)  adjustments  to  the 
Canadian  catch  deducted  when 
determining  specifications;  (8) 
distribution  of  the  TAC;  (9)  gear 
restrictions  (such  as  mesh  size)  or 
requirements  (such  as  bycatch-reduction 
devices);  (10)  vessel  size  or  horsepower 
restrictions;  (11)  closed  seasons;  (12) 
minimiun  fish  size;  (13)  trip  limits;  (14) 
seasonal,  area,  or  industry  sector  quotas; 
(15)  measures  to  describe  EFH,  fishing 
gear  management  measures  to  protect 
EFH,  and  designation  of  habitat  areas  of 
particidar  concern  within  EFH;  (16) 
measures  to  facilitate  aquacultuj'e,  such 
as  minimum  fish  sizes,  gear  restrictions, 
minimiun  mesh  sizes,  possession  limits, 
tagging  requirements,  monitoring 
requirements,  reporting  requirements, 
permit  restrictions,  area  closures, 
establishment  of  special  management 
areas  or  zones,  and  any  other  measures 
included  in  the  FMP;  (17)  changes  to  the 
overfishing  definition;  (18)  vessel 
monitoring  system  requirements;  (19) 
limits  or  restrictions  on  the  harvest  of 
herring  for  specific  uses;  (20)  quota 
monitoring  tools,  such  as  vessel, 
operator,  pr  dealer  reporting 
requirements;  (21)  permit  and  vessel 
upgrading  restrictions;  (22) 
implementation  of  measures  to  reduce 
gear  conflicts,  such  as  mandatory 
monitoring  of  a  radio  channel  by  fishing 
vessels,  gear  location  reporting  by  fixed 
gear  fishermen,  mandatory  plotting  of 
gear  by  mobile  fishermen,  standards  of 
operation  when  conflict  occurs,  fixed 
gear  marking  or  setting  practices;  gear 
restrictions  for  certain  areas,  vessel 
monitoring  systems,  restrictions  on  the 
maximum  number  of  fishing  vessels, 
and  special  permitting  conditions;  (23) 
limited  entry  or  controlled  access 
system;  (24)  specification  of  the  amount 
of  herring  to  be  used  for  roe;  and  (25) 
any  other  measure  currently  included  in 
die  FMP. 

Clarification  of  Initial  "Fishing-up" 
Period 

The  Council,  in  its  discussion  of 
sjjecifications  for  the  Herring  FMP, 
referred  to  an  initial  "fishing-up"  period 
in  which  OY  would  not  exceed  MSY.  A 
complete  discussion  is  contained  in 
section  3.2  of  Volume  I  of  the  FMP. 


NMFS  interprets  the  initial  "fishing-up" 
period  to  mean  the  2000  fishing  year. 

Preliminary  Management  Plan  for  the 
Adantic  Herring  Fishery  of  the 
Northwestern  Atlantic 

On  July  24,  1995  (60  FR  37848), 
NMFS  announced  approval  of  the  PMP 
to  regulate  foreign  joint  venture 
activities  for  Adantic  herring  in  the 
EEZ.  The  PMP,  which  set  die  initial 
specification  for  Adantic  herring, 
provided  joint  venture  opportunities  in 
the  EEZ  by  allocating  a  portion  of  the 
allowable  biological  catch  for  joint 
venture  processing.  The  PMP  also 
established  permit  conditions  and 
restrictions  for  foreign  vessels  that 
participate  in  joint  ventures.  Because 
the  FMP  addresses  issues  related  to 
Adantic  herring  foreign  joint  venture 
activities,  NMFS  withdraws  approval  of 
the  PMP  and  removes  existing 
regulations  related  to  Atlantic  herring 
(50  CFR  600.525)  effective  January  10, 
2001. 

Comments  and  Responses 

Twelve  sets  of  written  comments  on 
the  FMP  were  received  during  the 
comment  period  date  established  by  the 
NOA,  which  ended  September  27,  1999. 
Those  comments  were  considered  by 
NMFS  before  it  partially  approved  the 
FMP  on  October  27,  1999,  and,  while 
not  specifically  repeated  here,  those 
comments  are  characterized  below. 

NMFS  also  received  14  sets  of  wTitten 
comments  on  the  proposed  rule,  some  of 
which  included  comments  on  the  FMP, 
during  the  comment  period  specified  in 
the  proposed  rule,  which  ended  on 
April  21,  2000.  Because  the  comment 
period  for  the  proposed  rule  was 
distinct  from,  and  followed,  the 
comment  period  for  the  FMP.  comments 
received  during  the  proposed  rule 
comment  period  were  not  considered  in 
NMFS*  determination  to  approve  the 
FMP.  However,  the  comments 
addressing  the  proposed  rule  itself  were 
considered  in  approval  and 
implementation  of  the  final  rule 
effecting  the  FMP  and  its  management 
measures  and  are  responded  to  here. 
Those  comments  sjiecifically  addressing 
the  FMP  submitted  after  September  27, 
1999,  are  not  responded  to  here,  since 
the  comment  period  on  the  FMP  had 
closed  prior  to  their  submission. 

Comment  1:  A  commenter  expressed 
concern  that  the  FMP  prohibits  TALFF 
even  though  the  FMP  acknowledges 
AUantic  herring  is  not  fully  harvested 
by  the  available  domestic  harvesting 
capacity.  The  commenter  further  stated 
that  the  provision  on  TALFF,  as 
currenUy  written,  is  not  consistent  with 
section  303(a)(4)(B)  of  the  Magnuson- 
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Stevens  Act  and  that  the  FMP  should  be 
revised  to  provide  for  an  annual 
specification  of  TALFF  even  if,  in  any 
given  year,  it  is  determined  that  the 
amount  should  be  zero. 

Response:  NfMFS  conciu"S  and 
disapproved  the  prohibition  on  TALFF. 
Section  303(a)(4)(B)  of  the  Magnuson- 
Stevens  Act  provides  that  any  fishery 
management  plan  that  is  prepared  by 
any  Council,  or  by  the  Secretary,  with 
respect  to  any  fishery,  shall  assess  and 
specify  the  portion  of  OY  which,  on  an 
annual  basis,  will  not  be  harvested  by 
fis  hing  vessels  of  the  United  States  and 
can  be  made  available  for  foreign 
fishing. 

Comment  2:  A  commenter  reiterated 
EFH  issues  raised  previously  pertaining 
to  the  Northeast  Omnibus  EFH 
Amendment.  The  commenter  also 
provided  extensive  comments  on 
technical  aspects  of  the  Omnibus 
Amendment's  discussion  of  potential 
impacts  to  EFH  from  oil,  gas,  and 
mineral  extraction,  and  the 
recommended  conservation  and 
enhancement  measures  dealing  with 
these  activities. 

Response:  The  Northeast  Omnibus 
EFH  Amendment  included  the  EFH 
components  of  the  Atlantic  Herring 
FMP.  which  was  then  still  under 
development  by  the  Council.  When 
NMFS  annoimced  approval  of  the  EFH 
amendments  to  several  fishery 
management  plans  (64  FR  19503,  April 
21, 1999)  it  stated  that  the  EFH 
information  for  Atlantic  herring  would 
be  incorporated  by  reference  into  the 
Atlantic  Herring  FMP  when  that  FMP 
was  submitted  for  Secretarial  approval. 
NMFS  responded  to  the  commenter's 
comments  submitted  on  the  Northeast 
Omnibus  EFH  Amendment  at  that  time. 
Comment  3:  A  commenter  expressed 
concern  about  the  level  of  effort  in 
Management  Area  lA  and  disagreed 
with  NMFS'  concerns  about  the 
following:  Discrepancies  in  vessel  size 
between  the  Atlantic  mackerel  and 
Atlantic  herring  fisheries  (which  the 
commenter  asked  to  have  clarified);  the 
lack  of  a  real-time  mechanism  to 
monitor  Canadian  catch  (tied  to  the 
adjustment  of  the  TAG  for  Management 
Area  1  A);  and  the  lack  of  sufficient 
benefits  from  adjusting  the  TAG  in 
Management  Area  lA  after  October  1 
because  the  fishing  year  ends  December 
31.  The  conunenter  also  stated  that  a 
real-time  monitoring  system  for  the 
Canadian  fishery  does  exist;  that 
adjusting  the  TAC  after  October  1  could 
have  substantial  benefits  to  the  eastern 
Maine  fixed  gear  fishery;  that  date- 
certain  spawning  closures  are 
problematic  and  do  not  protect 
spawning  herring;  that  the  overall 
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strategy  for  protection  of  spawning 
herring  is  inconsistent  between  Federal 
and  state  waters:  and  that  NMFS  and  the 
Council  need  to  address  the  impacts  of 
other  fisheries  on  spawning  herring, 
whereby  vessels  fi'om  other  fisheries  are 
not  constrained  from  fishing  in  the 
spawning  closures. 

Response:  Regarding  the  commenter's 
concern  about  the  level  of  effort  in 
Management  Area  lA,  the  management 
measures  are  intended  to  reduce  herring 
landings  fi'om  this  area.  The  FMP  effects 
TACs,  assigned  by  management  areas,  to 
help  prevent  overfishing  of  the  resource, 
and  Management  Area  lA  in  particular. 

NMFS  approved  the  vessel  size 
restrictions.  Regarding  the  conunenter's 
request  to  clarify  differences  in 
domestic  vessel  size  restrictions 
between  the  Atlantic  herring  and 
Atlantic  mackerel  fisheries,  the  FMP 
states  that  domestic  vessels  >  165  ft 
(50.3  m)  in  length,  or  >  750  CRT,  or 
3,000  horsepower  are  not  permitted  to 
catch,  take,  or  harvest  herring  in  or  from 
the  EEZ.  Amendment  8  to  the  Atlantic 
Mackerel,  Squid  and  Butterfish  Fishery 
Management  Plan,  however,  provides 
that  domestic  vessels  >  165  ft  (50.3  m) 
in  length  and  750  CRT,  or  >  3,000 
horsepower  are  not  permitted  to  catch, 
take,  or  harvest  mackerel  in  or  from  the 
EEZ. 

Further,  regarding  vessel  restrictions 
for  processing,  the  FMP  states  that 
domestic  vessels  >  165  ft  (50.3  m)  in 
length,  or  >  750  CRT,  are  allowed  to 
process  or  receive  herring  in  the  EEZ, 
but  are  limited  to  the  allocated  amount 
specified  pursuant  to  the  specification 
process  for  USAP.  Amendment  8  to  the 
Atlantic  Mackerel,  Squid  and  Butterfish 
Fishery  Management  Plan,  however, 
provides  no  size  restrictions  for 
processing  vessels. 

The  differences  between  the  mackerel 
and  herring  size  specifications  do  not 
result  in  any  practical  differential 
impact  on  vessels  currently  subject  to 
these  specifications.  Nevertheless, 
NMFS  will  continue  to  work  with  the 
New  England  and  Mid-Atlantic 
Coimcils  (Coimcils)  and  the 
Commission  to  resolve  these  minor 
inconsistencies  in  order  to  facilitate 
FMP  administration. 

Regarding  NMFS'  concern  that  there 
is  no  real-time  mechanism  to  monitor 
Canadian  catch,  even  if  Canadian  data 
could  be  obtained,  there  is  no  way  to 
ensiue  that  it  would  be  provided  in 
futiu-e  years.  Therefore,  NMFS 
disapproved  adjustment  of  the  TAC  for 
Management  Area  lA  if  the  NB,  Canada, 
fixed  gear  fishery  would  not  harvest 
20,000  mt  of  Atlantic  herring  by 
October  1. 


NMFS  disapproved  the  spawning 
closures  measure. 

Comment  4:  The  Commission 
commented  in  support  of  the  FMP's  full 
implementation  and  acknowledged  its 
close  coordination  with  the  Council 
during  the  development  of  the  FMP. 

Response:  The  Commission 
coordinated  development  of  its 
Amendment  1  to  its  Interstate  Fishery 
Management  Plan  for  Atlantic  Sea 
Herring  simultaneously  with  the 
Council's  development  of  the  FMP.  In 
its  attempt  to  maintain  consistency  with 
the  Federal  FMP,  the  Commission 
adopted  the  Council's  proposed 
measures,  where  feasible,  in  its  own 
plan,  which  was  effective  in  February 
1999.  Disapproval  by  NMFS  of  several 
measures  of  concern  in  the  Federal  FMP 
has  resulted  in  inconsistencies  between 
the  Commission  and  Federal  plans. 
NMFS  is  working  with  the  Commission 
and  Councils  to  resolve  any 
inconsistencies  as  they  cooperatively 
develop  future  management  measures. 
Comment  5:  A  commenter  stated  that 
the  FMP  fails  to  prevent  overfishing, 
minimize  bycatch,  and  protect  EFH. 
With  regard  to  EFH,  the  commenter  said 
that  the  Omnibus  EFH  Amendment 
incorrectly  concluded  that  mid-water 
trawls  have  minimal  effects  on  EFH;  the 
Omnibus  Amendment  and  the  FMP 
failed  to  minimize  fishing  gear  impacts 
on  EFH;  and  the  FMP  fails  to  protect 
herring  egg  beds  throughout  the  range  of 
the  stock.  The  commenter  also  stated 
that  tlie  Environmental  Impact 
Statement  for  the  FMP  fails  to  discuss 
adequately  the  direct,  indirect  and 
cumulative  envirorunental  impacts  of 
the  proposed  action;  and  that  NMFS 
failed  to  undertake  an  Endangered 
Species  Act  (ESA)  Section  7  formal 
consultation  to  determine  the  proposed 
action's  potential  to  jeopardize 
threatened  or  endangered  species. 

Response:  The  Northeast  Fisheries 
Science  Center  (NEFSC)  reviewed  the 
overfishing  definition  for  Atlantic 
herring  for  compliance  with  guidelines 
provided  in  50  CFR  part  600,  including 
consideration  of  whether  the  overfishing 
definition  has  sufficient  scientific  merit, 
is  likely  to  result  in  effective  action  to 
protect  the  stock  from  closely 
approaching  or  reaching  an  overfished 
status,  provides  a  basis  for  the  objective 
measurement  of  the  status  of  the  stock 
against  the  overfishing  definition,  and  is 
operationally  feasible.  Based  on  its 
review,  the  NEFSC  certified  that  the 
overfishing  definition  complies  with  50 
CFR  part  600  guidelines.  The  NEFSC 
further  stated  that  the  current  estimates 
of  biological  reference  points  for  this 
stock  complex  are  based  on  the  best 
available  scientific  information  but 


added  that  the  Herring  Plan 
Development  Team  (PDT),  Stock 
Assessment  Review  Conunittee  (SARC)- 
Pelagic  Working  Group,  and  the 
Commission's  Herring  Section  recognize 
that  further  work  and  analyses  are 
necessary  for  the  stock  complex  and  its 
components,  and  revisions  will 
probably  be  required.  These  committees 
will  continue  to  work  on  improving 
estimates  of  Bmsy,  Fmsy  (the  fishing 
mortality  rate  consistent  with  the 
production  of  MSY),  and  MSY  for 
Atlantic  herring  and  may  recommend 
changes  in  the  future.  The  NEFSC  will 
continue  to  monitor  abundance, 
recruitment,  fishing  mortality  and  other 
information  for  the  Atlantic  herring 
stock  complex  and  fishery  and  will 
recommend  adjustments,  if  and  when 
necessary. 

The  information  available  on  the 
extent  of  bycatch  in  the  herring  fishery 
is  summarized  in  sec.  E. 6. 4. 2.6.  of  the 
FMP  and  is  further  addressed 
throughout  the  FMP.  This  information, 
while  not  representative  of  the  entire 
fishery  in  all  areas  and  seasons, 
indicates  that  the  traditional  purse  seine 
and  mid-water  trawl  herring  fisheries 
are  relatively  "clean"  fisheries,  with 
limited  bycatch  of  other  species. 

There  is  some  concern  over  possible 
marine  mammal  interactions  with  the 
herring  mid-water  trawl  fishery,  based 
on  experience  with  other  mid-water 
trawl  fisheries.  For  this  reason,  NOAA 
listed  the  herring  mid- water  trawl 
fishery  as  a  Category  II  fishery  (defined 
at  §  229.2  (60  FR  45086,  August  30, 
1995)).  This  will  facilitate  the  use  of 
marine  mammal  observers  to  determine 
the  extent  of  any  interactions.  Further, 
restrictions  on  the  size  of  vessels  in  the 
herring  fishery  may  reduce  the 
likelihood  of  bycatch  of  marine 
mammals.  Large  pelagic  trawlers  in  the 
mackerel  fishery  are  known  to  have 
taken  marine  mammals.  The  prohibition 
on  the  catching  of  herring  by  large 
domestic  vessels  may  prevent  a  possible 
recurrence  of  this  problem. 

Management  of  the  Atlantic  herring 
fishery  relies  on  accurate  estimates  of 
catches,  catch  rates,  and  bycatch.  The 
FMP  contains  a  measure  that  provides 
NMFS  (and,  cooperatively,  the  states) 
with  the  ability  to  place  observers  on 
board  vessels  to  collect  this  information 
if  necessary. 

With  regard  to  EFH  issues.  NMFS 
disagrees  that  the  omnibus  amendment 
incorrectly  concluded  that  mid-water 
trawls  have  minimal  effects  on  EFH. 
The  1998  Auster  and  Langton  report 
referenced  in  the  Omnibus  Amendment 
provided  a  literature  review  of  all 
available  scientific  information 
pertaining  to  gear  impacts  on  habitat. 


No  reference  was  made  to  mid-water 
trawl  gear.  Pursuant  to  50  CFR  648.2,  a 
mid-water  trawl  is  defined  as  trawl  gear 
designed  to  fish  for,  or  that  is  capable 
of  fishing  for,  or  that  is  being  used  to 
fish  for  pelagic  species,  no  portion  of 
which  is  designed  to  be  or  is  operated 
in  contact  with  the  bottom  at  any  time. 
Based  upon  this  definition  and  the  lack 
of  information  dociunenting  adverse 
impacts  to  bottom  habitat  from  mid- 
water  trawls,  the  Council  correctly 
concluded  that  mid-water  trawls  do  not 
significandy  impact  the  sea  floor  or 
other  EFH. 

The  Coimcils  approached  the 
evaluation  of  impacts  from  fishing  gears 
methodically.  They  identified  the  major 
gears  used  in  the  region  based  on 
landings,  described  the  major  gears, 
identified  that  otter  trawls  and  scallop 
dredges  were  the  most  likely  to  have 
adverse  impacts  on  habitat,  appended  a 
simunary  of  the  literature  on  fishing 
gear  impacts  to  habitat,  and  described 
other  impacts  from  fishing  activities 
such  as  the  impacts  of  fishing-related 
marine  debris  and  lost  gear,  impacts  of 
aquaculture,  and  impacts  of  at-sea  fish 
processing.  The  Councils  also  evaluated 
fisheries  management  meas\ires 
currently  in  place  and  assessed  their 
impact  on  EFH.  Finally,  the  Councils 
identified  a  number  of  areas  that  require 
further  research  in  order  to  provide  a 
better  basis  for  determining  fishing  gear 
impacts,  such  as  the  spatial  distribution 
and  extent  of  fishing  effort  for  gear 
types;  the  effects  of  specific  gear  types 
adong  a  gradient  of  effort  on  specific 
habitat  types;  and  recovery  rates  of 
various  habitat  types  following  fishing 
activity.  Although  the  commenter  may 
disagree  with  the  manner  in  which  the 
information  was  presented,  NMFS 
concludes  that  the  Councils  satisfied  the 
requirements  of  the  Magnuson-Stevens 
Act  and  the  EFH  requirements  (50  CFR 
600.815(a)(3))  regarding  the  assessment 
of  fishing  gear  impacts. 

The  Council  can  use  the  framework 
adjustment  process  to  address  future 
identified  impacts  to  herring  EFH. 
Based  upon  management  measures  in 
place  in  other  fishery  management 
plans,  as  well  as  those  within  the 
Herring  FMP  as  explained  in  the 
Northeast  Omnibus  Amendment,  the 
Council  has  satisfied  its  requirement 
under  50  CFR  600.815(a)(3)(iii)  to 
minimize,  to  the  extent  practicable, 
adverse  effects  on  EFH. 

Environmental  impacts  of  this  action 
are  discussed  in  section  E.7.0  of  the 
FMP.  The  action  is  not  expected  to  have 
a  negative  impact  on  the  biological 
components  of  the  herring  fishery  and  is 
expected  to  have  a  net  positive  impact 
on  the  economic  and  social  components 


f 


of  the  herring  fishery.  Spawning  stock 
biomass  is  projected  to  continue  to 
increase  at  the  same  time  that  landings 
of  herring  could  double.  In  the  long- 
term,  the  establishment  of  TACs  and 
effort  controls  are  expected  to  result  in 
a  sustainable  herring  fishery.  The  social 
impacts  of  the  action  are  not  expected 
to  be  large  in  scale,  long-term,  or  far- 
reaching.  Fishermen  in  the  Gulf  of 
Maine  (GOM)  may  be  the  most  affected, 
primarily  by  forcing  a  redistribution  of 
fishing  effort  from  the  inshore  area. 
Some  fishermen  in  other  fisheries  will 
have  the  opportunity  to  enter  the 
herring  fishery,  which  may  alleviate 
problems  caused  by  increasing 
restrictions  in  those  fisheries. 

NMFS  completed  a  biological  opinion 
(BO),  pursuant  to  section  7  of  the  ESA, 
on  the  FMP  on  September  17. 1999.  The 
BO  concluded  that  while  competition 
with  the  herring  fishery  may  affect  the 
availability  of  sufficient  prey  for 
endangered  whales,  the  complexity  of 
ecosystem  interactions  and  the  logistical 
difficulties  of  conducting  necessary 
sampling  have  hindered  conclusive 
demonstration  of  the  existence  of 
competition.  This  opinion  further 
concluded  that  the  proposed  Federal 
herring  fishery  is  not  liicely  to 
jeopardize  the  continued  existence  of 
threatened  or  endangered  species  or 
designated  critical  habitat.  The  BO  also 
includes  an  Incidental  Take  Statement 
that  provides  the  fishery  with  an 
exemption  from  the  take  prohibitions 
established  in  section  9  of  the  ESA. 

Comment  6:  A  commenter  expressed 
concern  that  a  serious  decline  in  the 
herring  stock  in  the  GOM  is  due  to  mid- 
water  trawling  and  suggested  closing 
areas  in  the  GOM  to  mid-water  gear. 

Response:  While  NMFS  acknowledges 
some  concern  for  the  inshore  portion  of 
the  stock  in  the  GOM,  the  stocks 
offshore  are  robust.  There  is  no  credible 
evidence  that  any  decline  in  the  herring 
stock  in  the  inshore  GOM  is  due  to  any 
particular  type  of  gear.  The  FMP  limits 
TACs  in  each  of  the  established  herring 
management  areas.  Attainment  of  the 
TAC.  therefore,  would  close  a 
management  area  to  directed  herring 
fishing  by  any  gear  type.  The  measiu'es 
do  not,  however,  include  the 
establishment  of  closed  areas  to  address 
fishing  mortality  or  other  concerns. 

Comment  7:  A  commenter  supported 
the  FMP  as  submitted,  with  the 
following  exceptions:  That  the 
spawning  area  closures  scheme  is 
seriously  flawed  and  should  be  rejected; 
JVP  should  be  disapproved;  and  the 
word  "shoreside"  should  be  added  to 
one  of  the  FMP  objectives,  to  read,  "To 
maximize  domestic  shoreside  use  and 
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encourage  value-added  product 
utilization." 

In  requesting  that  the  Secretary  reject 
spawning  area  closures,  the  commenter 
stated  that  the  date-certain  approach 
proposed  in  the  FMP  will  eliminate 
fishing  opportunities.  The  commenter 
added  that  it  will  also  be  lusuccessful 
in  reducing  spawning  fish  mortality  if 
herring  are  not  spawning  during  the 
dates  that  the  areas  are  closed.  The 
commenter  hirther  added  that  spawning 
closures  should  also  apply  to  mobile, 
bottom-tending  vessels  in  addition  to 
purse  seiners  and  mid-water  trawlers. 
The  commenter  also  opposed  the  2,000- 
Ib  (907.2-kg)  incidental  catch  allowance. 

In  requesting  disapproval  of  JVP,  the 
commenter  argued  that  the  FMP 
seriously  underestimates  the  amoimt  of 
DAP  that  exists  to  freeze,  or  otherwise 
process,  herring.  The  commenter  also 
raised  the  equity  issue  that  a  zero 
allocation  for  JVP  would  be  consistent 
with  the  zero  allocation  for  USAP. 

The  commenter  requested  that  the 
word  "shoreside"  be  added  to  one  of  the 
FMP  objectives  because  the  word  was 
removed  by  the  Coimcil  in  finalizing 
this  objective  after  2  years  of  having 
been  included  in  that  objective.  The 
commenter  stated  that,  by  eliminating 
this  word,  the  Region's  shoreside 
processors  become  less  competitive 
globally  than  large  offshore  processing 
vessels  would  be,  which  the  commenter 
found  contrary  to  national  standard  8. 

The  commenter  also  included 
suggestions  for  EFH,  which  it  submitted 
to  the  Council  on  July  27,  1998,  and 
other  suggestions  for  improving 
management  of  the  fishery. 

Response:  NMFS  disapproved  the 
spawning  closures. 

Regarding  the  request  for  disapproval 
of  JVP.  the  amount  expected  to  be  used 
by  DAP  was  estimated  and  subtracted 
from  the  DAH,  along  with  herring 
transported  to  Canada  (BT).  The  FMP 
provides  that,  if  there  is  any  DAH 
remaining,  it  may  be  made  available  for 
JVP.  Such  was  the  case.  Regarding  the 
comment  that  since  USAP  is  zero,  JVP 
should  be  zero,  the  Coimcil  addressed 
this  issue  by  voting  at  its  July  1999 
meeting  to  increase  USAP  to  20,000  mt 
for  the  2000  fishing  year  and  to  establish 
the  same  amount  for  JVPt.  The  Council's 
request  and  attendant  analysis  are  imder 
NMFS  review. 

In  response  to  the  commenter's 
request  that  the  word  "shoreside" 
should  be  added  to  one  of  the  FMP 
objectives  the  Council,  after  public 
discussion,  chose  not  to  take  the 
position  that  either  shoreside  processors 
or  existing  small  freezer  trawlers  were 
more  desirable  than  the  other  and 
decided  to  forward  the  FMP  without  the 


word  "shoreside"  in  that  objective. 
NMFS  disagrees  that  the  objective,  as 
approved,  violates  national  standard  8. 
The  commenter's  suggestions  for  EFH 
and  improving  management  of  the 
fishery  are  acknowledged  and  were 
previously  responded  to  in  association 
with  approval  of  the  Northeast  Omnibus 
EFH  AJmendment. 

Comment  8:  A  commenter  stated  that 
USAP  should  be  at  least  equal  to  JVP; 
the  Mid-Atlantic  Coimcil  should  align 
large  vessel  size  in  the  mackerel  fishery 
with  the  New  England  Council's  herring 
vessel  size;  the  days  out  of  the  fishery 
scheme  is  too  burdensome  to  be 
effective;  and  a  roe  fishery  should  not  be 
allowed  because  while  searching  for 
herring  with  the  proper  roe  content, 
large  amounts  of  herring  are  discarded. 
The  commenter  added  that  allowing  roe 
fishing  is  shortsighted  because  once 
established,  the  economic  pressure  of 
such  a  lucrative  fishery  would  make 
curtailing  it  politically  impossible. 

Response:  As  to  USAP  being  equal  to 
JVP,  see  response  to  comment  7. 

With  regard  to  aligning  large  vessel 
size  in  the  mackerel  fishery  with  the 
vessel  size  established  by  this  FMP,  as 
stated  previously,  the  Atlantic  Herring 
and  Atlantic  Mackerel  fishery 
management  plans  are  separate  from 
each  other  (neither  adversely  affecting 
the  other).  Their  differences  do  not 
hinder  either  plan  from  meeting  its 
respective  objectives  and  there  are  no 
practical  differential  impacts  on  vessels 
currently  subject  to  the  size 
specifications.  Nevertheless,  NMFS  will 
continue  to  work  with  the  Councils  and 
the  Commission  to  resolve  these 
inconsistencies  in  order  to  facilitate 
FMP  administration  as  they  continue  to 
develop  future  management  measures. 

NMFS  disapproved  the  proposed 
days-out-of-the-fishery  provision. 
After  exploring  alternatives  for 
allowing  a  roe  fishery,  the  Council 
chose  to  allow  this  activity  and  to 
monitor  its  development.  This  allows 
the  cautious  development  of  a  fishery 
that  takes  advantage  of  the  high  value  of 
herring  roe,  while  at  the  same  time  . 
protecting  the  resource.  Furthermore, 
the  possession  of  herring  roe  is  only 
authorized  if  carcasses  are  retained. 
Should  the  amount  of  herring  harvested 
for  roe  become  a  concern,  the  Council 
may  initiate  a  framework  adjustment 
action  to  implement  additional 
management  measures  to  limit  the 
harvest  of  herring  for  roe. 

Comment  9:  A  commenter  raised  the 
need  for  an  ecosystem-wide,  integrated 
approach  to  population  assessments. 

Response;  NMFS  acknowledges  that 
ecosystem  approaches  to  fishery 
assessment  and  management  are 


desirable  and  is  working  on  such 
approaches  that  may  prove  useful  in  the 
future.  However,  the  current  population 
assessment  is  consistent  with  the  best 
available  scientific  information  and 
scientific  practices,  is  consistent  with 
requirements  of  applicable  law,  and  is 
adequate  to  manage  the  herring  fishery 
effectively. 

Comment  10:  A  commenter  argued  for 
a  prohibition  on  bottom  trawls  during 
the  spawning  season  and  added  that 
fixed-date  spawning  closures  will  not  be 
effective. 

Response:  NMFS  disapproved  the 
spawning  closures  measure. 

Comment  1 1 :  A  commenter  disagreed 
with  the  size  restrictions  on  domestic 
vessels  and  the  establishment  of  an  "at- 
sea  processing"  sector,  which  could 
discriminate  against  large  vessels.  The 
commenter  argued  that  the  size 
restriction  was  included  in  the  FMP 
with  the  intent  of  eliminating  an 
existing  freezer  trawler.  The  commenter 
argued  further  that  there  is  no  analysis 
on  "the  effect  or  consequence  of 
including  or  excluding  vessels  based  on 
their  length,  tonnage,  or  horsepower 
either  individually,  all  three,  or  a 
combination  of  any  two  of  the 
specifications".  The  commenter 
concluded  that  the  vessel  size  limits 
adversely  affect  the  ability  of  those  who 
would  develop  and  supply  the  export 
markets  for  whole  round  frozen-at-sea 
herring. 

Response:  The  Council  did  not  intend 
to  exclude  any  current  participants  in 
the  herring  fishery,  but  ordy  to  restrict 
the  size  of  vessels.  The  Council 
reasoned  that  restricting  the  size  of 
vessels  entering  the  open  access  fishery 
would  slow  the  increase  in  harvest 
rates.  It  stated  that  this  is  consistent 
with  the  1998  SARC  recommendation 
that  the  herring  harvest  be  increased  in 
an  incremental  manner  until  the 
precision  of  stock  estimates  can  be 
improved.  In  actual  effect,  this  measure 
allocates  the  herring  resource  to  existing 
participants  and  future  participants  that 
comply  with  the  size  restrictions.  For 
the  vessels  identified  as  having  caught 
herring  in  1997,  the  maximum  length 
was  126  ft  (38.4  m),  the  maximum 
horsepower  was  2,100,  and  the 
maximum  CRT  was  246.  While  there  are 
mid-water  trawl  vessels  that  exceed 
these  criteria  and  may  desire  to 
participate  in  the  fishery  in  the  future, 
there  were  no  vessels  actively 
participating  in  the  herring  fishery 
during  development  of  this  FMP  that 
exceeded  the.  size  limits  specified  in  the 
FMP. 

The  FMP  provides  that  vessels  over 
the  size  limits  for  harvesting  herring 
may  participate  in  the  fishery  by 


processing  at  sea.  The  aimual 
specification  process,  in  this  case, 
USAP,  which  is  set  at  zero  initially,  is 
intended  to  provide  a  mechanism  for 
the  Council  to  control,  if  necessary,  the 
development  of  large  vessel  at-sea 
processing  capability  for  the  herring 
fishery.  While  the  question  of  excess 
capacity  is  not  solely  one  of  vessel  size, 
given  the  existence  of  available  capacity 
in  the  Northeast  Region  and  recent 
attempts  to  reduce  overall  capacity  in 
other  U.S.  fisheries,  the  Council  chose 
not  to  allow  large  domestic  vessels  in 
the  fishery  until  it  is  certain  that  the 
capacity  they  represent  can  be 
accommodated. 

The  Council  set  the  initial 
specification  for  USAP  at  zero. 
However,  it  voted  at  its  July  1999 
meeting  to  request  an  increase  in  USAP 
to  20,000  mt  for  the  2000  fishing  year. 
The  Council  request  and  analysis  are 
currenUy  under  NMFS  review. 

Comment  12:  A  commenter 
considered  the  FMP  to  be  overly  broad 
and  exceeding  the  intent  of  Congress. 
The  commenter  specifically  cited  the 
breadth  of  EFH  designation,  noting  that 
EFH  appeared  to  be  designated  over  the 
range  of  the  species,  and  in  estuarine 
and  coastal  waters  of  the  states. 

Response:  These  concerns  were 
addressed  in  the  Northeast  Omnibus 
EFH  Amendment,  which  is  incorporated 
into  this  action,  and  summarized  here. 
The  Magnuson-Stevens  Act  defines  EFH 
as  those  waters  and  substrate  necessary 
to  fish  for  spawning,  breeding,  feeding, 
or  growth  to  maturity.  Therefore,  the 
geographic  scope  of  EFH  must  be 
sufficiently  broad  to  encompass  the 
biological  requirements  of  the  species. 
The  information  that  the  Coimcils  used 
for  EFH  designation  was  primarily 
species  distribution  and  relative 
abundance  data,  which  is  "level  2" 
information  under  the  EFH  regulations 
(50  CFR  600.815).  Since  the  information 
available  was  not  more  specific  (e.g.,  did 
not  show  species  production  by  habitat 
type),  the  approach  prescribed  by  the 
regulations  led  to  fairly  broad  EFH 
designations.  The  EFH  regulations  at  50 
CFR  600.10  interpret  the  statutory 
definition  of  EFH  to  include  aquatic 
areas  that  are  used  by  fish,  including 
historically  used  areas,  where 
appropriate,  to  support  a  sustainable 
fishery  and  the  managed  species' 
contribution  to  a' healthy  ecosystem, 
provided  that  restoration  is 
technologically  and  economically 
feasible.  The  Councils'  EFH  designation 
is  consistent  with  these  requirements. 

Comment  13:  A  commenter  stated  that 
the  conservation  and  enhancement 
recommendations  for  non-fishing 
impacts  to  EFH  that  are  provided  in  the 


omnibus  EFH  amendments  are  neither 
based  on  the  best  available  science,  nor 
sufficientiy  supported.  The  commenter 
contended  that  the  recommended 
measures  do  not  take  into  consideration 
current  practices,  and  are  likely  to  be  in 
conflict  with  measures  being  pursued 
under  other  regulatory  programs.  The 
commenter  also  stated  that  the 
Magnuson-Stevens  Act  did  not 
empower  the  Councils  to  address  non- 
fishing  activities. 

Response:  NMFS  disagrees.  The 
information  presented  in  the  omnibus 
EFH  amendments  is  well  researched 
and  is  substantiated  by  the  best 
available  scientific  information.  The 
commenter  did  not  provide  examples  of 
specific  information  not  considered  by 
the  Councils. 

Conservation  and  enhancement 
recommendations  for  non-fishing 
industries  were  included  to  satisfy  the 
requirements  of  section  303(a)(7)  of  the 
Magnuson-Stevens  Act  to  "identify 
other  actions  to  encourage  the 
conservation  and  enhancement  of 
[EFH]."  This  information  is  provided  to 
assist  non-fishing  industries  in  avoiding 
impacts  to  EFH.  The  recommendations 
are  neither  posed  as,  nor  meant  to  be, 
binding  in  nature.  It  is  up  to  the 
discretion  of  the  non-fishing  industries 
and  relevant  regulatory  agencies 
whether  these  recommendations  are 
implemented. 

Additionally,  under  section  305(b)  of 
the  Magnuson-Stevens  Act,  NMFS  is 
required,  and  the  Councils  are 
authorized,  to  make  conservation 
recommendations  to  any  Federal  or  state 
agency  regarding  any  activity  that 
would  adversely  affect  EFH.  Moreover, 
Federal  agencies  are  required  to  respond 
to  these  recommendations  in  writing. 

Comment  14:  A  commenter  stated  that 
the  amendment  contains  no  meaningful 
threshold  of  significance  or  likelihood 
of  adverse  effect  on  habitat  for  non- 
fishing  impacts.  The  commenter 
suggested  that  the  consultation  and 
conservation  recommendation 
provisions  of  the  Magnuson-Stevens  Act 
will  be  burdensome  and  unworkable. 
The  commenter  also  contended  that  the 
consultation  procedures  will  be 
redundant  with  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA),  costiy,  and  time-consuming. 

Response:  The  Magnuson-Stevens  Act 
requires  Federal  action  agencies  to 
consult  with  NMFS  on  activities  that 
may  adversely  affect  EFH.  Adverse 
effects,  as  defined  at  50  CFR  600.810(a), 
means  any  impact  that  reduces  the 
quality  and/or  quantity  of  EFH.  Adverse 
effects  may  include,  for  example,  direct 
effects  through  contamination  or 
physical  disruption,  indirect  effects 


such  as  loss  of  prey  or  reduction  in 
species  fecundity,  and  site-specific  or 
habitat-wide  impacts,  including 
individual,  cumulative,  or  sjmergistic 
consequences  of  actions.  Only  actions 
that  have  a  reasonably  foreseeable 
adverse  effect  require  consultation. 

Consultations  are  not  likely  to  be 
redundant  or  inefficient.  The  EFH 
regulations  provide  for  streamlined 
consultation  procedures,  such  as  general 
concurrences  and  abbreviated 
consultations,  that  may  be  used  when 
the  activities  at  issue  do  not  have  the 
potential  to  cause  substantial  adverse 
effects  on  EFH.  The  EFH  consultation 
requirements  will  be  consolidated  with 
other  existing  consultation  and 
environmental  review  procedures 
wherever  appropriate.  This  approach 
will  ensure  that  EFH  consultations  do 
not  duplicate  other  environmental 
reviews,  yet  still  fulfill  the  statutory 
requirement  for  Federal  actions  to 
consider  potential  effects  on  EFH. 

Comment  15:  A  commenter  stated  that 
the  Omnibus  EFH  Amendment 
generally  failed  to  address  the  potential 
for  significant  adverse  impacts  of  this 
amendment  on  non-fishing  entities, 
specifically  citing  the  requirements  of 
NEPA  and  the  Regulatory  Flexibility  Act 
(RFA). 

Response:  The  conservation  and 
enhancement  recommendations 
outiined  in  the  Omnibus  EFH 
Amendment  include  a  review  of 
suggested  measures  for  municipal,  state, 
and  Federal  agencies  and  other 
organizations  for  the  conservation  and 
eiihancement  of  EFH.  As  stated  earlier, 
these  recommendations  are  non- 
binding.  Any  regulatory  action  that  may 
reflect  these  recommendations  will  be 
subject  to  the  analysis  and  public 
review  required  by  state  or  Federal  law, 
which  will  be  the  appropriate  vehicle 
for  consideration  of  impacts  to  both 
fishing  and  non-fishinc  entities. 

In  the  environmental  assessment  (EA) 
included  with  the  Omnibus  EFH 
Amendment,  the  Council  foimd,  and 
NMFS  concurs,  that  there  will  be  no 
significant  impacts  on  the  human 
environment  as  a  result  of  this 
amendment.  The  EFH  regulations  and 
NOAA  policy  require  that  NMFS 
coordinate  EFH  consultations  with  other 
consultation  and  commenting 
requirements  under  environmental 
review  procedures  currently  in  place. 
This  will  eliminate  duplication  and 
ensure  a  workable  review  process.  The 
analytical  requirements  of  the  RFA 
apply  only  to  regulatory  actions  for 
which  a  general  notice  of  proposed 
rulemaking  (i.e.,  notice-and-  comment 
rulemaking)  is  required  under  the 
Administrative  Procedure  Act  (APA)  or 
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another  statute.  The  requirements  of  the 
RFA  did  not  apply  to  the  approval  of  the 
EFH  portions  of  the  FMP,  since  a 
general  notice  of  proposed  rulemaking 
was  not  required.  Nothing  related  to 
EFH  of  Atlantic  herring  was  codified  in 
regulatory  text  in  50  CFR  part  600. 
because  no  regulatory  measures  related 
to  EFH  were  proposed  in  the  FMP. 

Comment  16:  A  commenter  charged 
that  the  EFH  provisions  of  the  FMP  do 
not  comply  with  Magnuson-Stevens  Act 
national  standards  2  (best  available 
scientific  information),  and  7 
(unnecessary  duplication). 

Response:  As  a  part  of  the  Council's 
Omnibus  EFH  Amendment,  the  Atlantic 
herring  section  was  intended  to  address 
only  habitat  issues,  including  the  EFH 
requirements  of  the  Magnuson-Stevens 
Act. 

The  Omnibus  EFH  Amendment  was 
developed  with  significant  input  from 
scientists  of  the  NEFSC  and  is  based 
upon  the  best  scientific  information 
available.  In  the  strategic  plan  portion  of 
the  amendment,  the  Coimcils  clearly 
stated  their  commitment  to  updating  the 
amendment  as  new  information 
becomes  available.  NMFS  finds  the 
amendment  consistent  with  national 
standard  2. 

The  commenter  did  not  elaborate 
upon  the  assertion  that  the  amendment 
violates  national  standard  7,  so  NMFS 
assumes,  for  the  pm-pose  of  responding 
to  this  cpmment,  that  the  commenter 
believes  that  the  EFH  consultation 
process  is  duplicative  of  other  federally 
required  consultation  processes.  NMFS 
has  determined  that  the  EFH 
amendment  is  consistent  with  the 
Magnuson-Stevens  Act,  including 
national  standard  7.  Inter-agency 
consultations  on  Federal  activities  that 
may  adversely  affect  EFH  cire  required 
by  the  Magnuson-Stevens  Act;  they  are 
not  optional.  Section  305(b)(2)  of  the 
Magnuson-Stevens  Act  states:  "Each 
Federal  agency  shall  consult  with  the 
Secretary  with  respect  to  any  action 
authorized,  funded,  or  undertaken,  or 
proposed  to  be  authorized,  funded,  or 
undertaken,  by  such  agency  that  may 
adversely  affect  any  essential  fish 
habitat  identified  under  this  Act." 

Existing  Federal  statutes  such  as  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act  (ESA).  and 
NEPA  already  require  consultation  or 
coordination  between  NMFS  and  other 
Federal  agencies.  As  explained  earlier, 
EFH  consultations  will  be  conducted  to 
the  greatest  extent  possible  imder 
existing  review  processes  and  within 
existing  process  time  frames.  NMFS  is 
committed  to  a  consultation  process  that 
will  be  effective,  efficient,  and  to  the 
extent  possible  non-duplicative.  The 


EFH  regulations  at  50  CFR  600.920 
suggest  that  NMFS  be  consulted  as  early 
as  possible  in  project  planning  so  that 
appropriate  conservation  measures  can 
minimize  the  potential  for  adverse 
effects  to  EFH.  The  amendment  contains 
conservation  recommendations  that  are 
appropriate  for  many  Federal  actions, 
and  they  can  also  serve  as  guidelines 
that  should  be  considered  during  project 
planning. 

Comment  17:  A  commenter  expressed 
concern  regarding  the  application  of  a 
framework  adjustment  process  to  EFH. 
The  commenter  was  concerned  that  the 
fi-amework  process  would  allow  changes 
to  these  measures  to  be  published  as  a 
final  rule  without  first  publishing  them 
as  a  proposed  rule.  The  commenter 
stated  that  non-fishing  interests  lack 
representation  at  Council  meetings  and, 
therefore,  will  not  have  an  opportunity 
to  comment  on  actions  regarding  EFH. 
The  commenter  asserted  that  the 
framework  adjustment  process  will 
foster  inconsistencies  in  treatment 
among  the  different  NMFS  Regions  and 
the  Fishery  Management  Councils, 
thereby  complicating  the  EFH 
consultation  process.  The  commenter 
requested  that  the  inclusion  of  these 
measiu-es  be  delayed  until  revision  of 
NMFS  EFH  interim  final  regulations  and 
guidelines. 

Response:  The  fi-amework  adjustment 
process  requires  the  Councils,  when 
making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings.  The 
Councils  must  provide  the  public  with 
advance  notice  of  the  meetings  through 
publication  of  the  meeting  agenda  in  the 
Federal  Register,  the  proposals  and  the 
analysis,  and  provide  an  opportunity  to 
comment  on  the  proposals  prior  to,  and 
at,  the  second  Council  meeting.  Upon 
review  of  the  analysis  and  public 
conunent,  the  Council  may  recommend 
to  NMFS  that  the  measures  be  published 
as  a  final  rule,  if  certain  conditions  are 
met.  NMFS  may  either  publish  the 
measures  as  a  final  rule,  or  as  a 
proposed  rule  if  NMFS  or  the  Council 
determines  that  additional  public 
comment  is  needed.  NMFS  believes  that 
there  is  enough  flexibility  in  the 
framework  system  to  ensure  that  the 
affected  parties  will  be  able  to 
participate.  NMFS  also  believes  that 
there  is  little  likelihood  of  significant 
inconsistencies  occurring  between 
regions,  since  all  measures  are  reviewed 
by  NMFS  Headquarters. 

The  list  of  measures  that  can  be 
implemented  by  framework  included  in 
the  FMP  is  inclusive  to  give  the 
Councils  maximum  flexibility  to 
respond  quickly  to  fishery  information 


as  it  becomes  available  and  to  adjust  the 
regulations  accordingly.  As  such, 
modifications  to  EFH  and  Habitat  Areas 
of  Particular  Concern  (HAPC)  can  be 
implemented  in  an  expedited  manner  if 
circumstances  warrant,  based  upon 
Coimcil  and  NMFS  approval.  The 
framework  adjustment  process  requires 
adherence  to  all  applicable  law. 

Comment  18:  A  commenter 
recommended  that  the  Area  lA  TAC  be 
adjusted  upward,  not  to  exceed  60,000 
mt,  with  the  condition  that  the 
combined  TAC  for  Area  lA  and  IB  not 
exceed  70,000  mt.  Other  commenters 
asked  for  an  upward  adjustment  to 
55,000  mt  or  that  Areas  lA  and  IB  be 
combined  for  a  single  quota  of  70,000 
mt. 

Response:  Since  NMFS  may  only 
approve  or  disapprove  an  FMP  measure, 
it  was  constrained  to  accept  the  45,000 
mt  TAC  for  Area  lA.  However,  the 
Council  voted  at  its  May  3-4,  2000, 
meeting  to  request  an  inseason  transfer 
of  15,000  mt  of  TAC  from  Area  IB 
(offshore)  to  Area  lA  (inshore).  The 
Cornicil's  request  would  increase  the 
Area  lA  quota  to  60.000  mt  and  reduce 
the  quota  in  Area  IB  to  10,000  mt.  The 
Council's  request  is  currently  under 
review. 

Comment  19:  A  commenter  stated  that 
language  should  be  clarified  to  allow 
landing  of  herring  caught  in  any  open 
area  in  an  area  that  has  been  closed  to 
directed  fishing  due  to  attaimnent  of 
that  area's  TAC. 

Response:  The  Council  did  not  intend 
to  disallow  landing  of  herring  caught  in 
open  areas  in  areas  closed  to  directed 
fishing.  Regulatory  language  has  been 
clarified  to  allow  landing  of  any  amount 
of  herring  in  areas  where  possession  is 
restricted  to  2,000  lb  (907.2  kg)  of 
Atlantic  herring  due  to  attainment  of  95 
percent  of  that  area's  TAC.  provided 
such  herring  was  caught  lawfully  in  an 
open  area  and  all  gear  is  stowed  and  is 
not  available  for  immediate  use. 

Comment  20:  A  commenter  stated  that 
the  regulations  prohibit  transferring  fish 
in  or  from  closed  areas,  but  that  IWPs 
and  USAPs  in  state  waters  are  allowed 
to  do  so. 

Response:  The  FMP  allows  vessels  to 
transfer  up  to  2,000  lb  (907.2  kg)  of 
herring  per  day  to  other  U.S.  vessels  in 
or  from  closed  areas  in  Federal  waters. 

Comment  21:  A  commenter  stated  that 
the  requirement  that  lobster  and  tuna 
fishermen  who  occasionally  purchase 
bait  at  sea  obtain  permits  is 
unnecessarily  burdensome. 

Response:  Section 
648.4(a)(10)(i)(A)(i)  exempts  a  vessel 
that  possesses  herring  solely  for  its  own 
use  as  bait,  providing  the  vessel  does 
not  have  purse  seine,  mid-water  trawl, 


pelagic  gillnet.  sink  gillnet,  or  bottom 
trawl  gear  on  board,  from  the 
requirement  to  obtain  an  Atlantic 
herring  permit.  Also  exempted  under 
§  648.4(a)(10)(i)(2)  is  a  skiff  or  other 
similar  craft  used  exclusively  to  deploy 
the  net  in  a  piu^e  seine  operation  during 
the  fishing  trip  of  a  vessel  that  is  duly 
permitted  under  part  648. 

Comment  22:  A  commenter  stated  that 
defining  a  shore-based  pump  operator  as 
a  herring  dealer  will  add  confusion  to 
dealer  reporting  requirements  and  will 
decrease  report  quEdity. 

Response:  NMFS  agrees  and  has 
removed  shore-based  pump  operators 
from  the  herring  dealer  definition. 

Comment  23:  A  commenter  stated  that 
the  definition  for  the  VMS  currently 
limits  fishers  to  one  approved  system 
and  that  the  regulation  should  provide 
a  choice  of  VMS  systems.  Another 
commenter.  who  proposed  its  own  VMS 
system  as  a  low  cost  alternative  to  the 
existing  NMFS-approved  system, 
suggested  that  the  unnecessarily  high 
cost  of  the  one  approved  VMS  is 
inconsistent  with  national  standard  8. 

Response:  To  ensure  efficient  and 
expeditious  implementation  of  the  VMS 
requirement  in  the  herring  fishery,  the 
Regional  Administrator  has  determined 
that  such  requirements,  at  this  time, 
should  be  consistent  with  existing  VMS 
requirements  in  other  fisheries,  such  as 
the  Atlantic  scallop  fishery.  The 
definition  does  not  limit  the  fishery  to 
one  approved  system.  The  opportunity 
exists  for  any  vendor  to  apply  to  the 
Regional  Administrator  for  approval  of 
the  vendor's  VMS  system.  NMFS  will 
annually  approve  VMS  systems  that 
meet  the  minimum  performance  criteria 
specified  in  §  648.9(b).  Any  changes  to 
the  performance  criteria  will  be 
published  annually  in  the  Federal 
Register  and  a  list  of  approved  VMS 
systems  will  be  published  in  the 
Federal  Register  upon  addition  or 
deletion  of  a  VMS  from  the  list. 

Comment  24:  A  commenter  stated  that 
the  final  rule  should  consider 
incorporating  the  Council's 
recommended  2000  specifications 
previously  approved  by  the  Coimcil 
(decreases  JVPt  by  20,000  mt  and 
increases  USAP  by  20,000  mt). 

Response:  The  Council  has  submitted 
its  recommended  2000  specifications 
with  an  accompanying  analysis  to 
NMFS.  Its  submission  package  is 
undergoing  NMFS  review  and  is  being 
processed  separately  as  an  inseason 
adjustment. 

Comment  25:  A  commenter  stated  that 
it  is  unfair  to  U.S.  fishermen  selling 
herring  to  Canadian  carriers  to  be 
limited  by  the  FMP.  The  commenter 
suggested  that  the  Boat  Transfer  (BT)  of 


4,000  mt  be  removed  irom  the  FMP  to 
enhance  free  trade.  The  commenter 
further  stated  that  the  fixed  gear  (weir/ 
stop  seine)  sector  of  the  U.S.  herring 
fishery  should  be  exempted  from  the 
Area  1  TAC,  as  the  Canadian  fixed  gear 
fishery  is  in  New  Brunswick,  at  least 
until  the  sector's  annual  harvest 
becomes  a  significant  portion  of  the 
region's  herring  fishery. 

Response:  Because  the  removal  of 
herring  for  purposes  of  transferring  to 
Canadian  carriers  is  part  of  the  DAH,  it 
must  be  included  in  OY  calculations 
and  restricted  accordingly.  The 
specification  of  BT  allows  the 
continuation  of  the  historic  trade  in 
herring  between  the  U.S.  and  Canada, 
while  addressing  the  concerns  of  other 
U.S.  processors  by  preventing  this  trade 
from  being  an  unlimited  transfer  that 
reduces  thefr  access  to  the  resource. 
While  the  commenter's  suggestions  are 
directed  to  future  management  measiu°es 
rather  than  to  these  regulations,  upon 
implementation  of  this  rule  the  Council 
will  have  the  ability  to  revise  the 
specifications  and  TAC  distribution 
method.  It  would  be  appropriate  for  the 
commenter  to  raise  his  concerns  in  the 
Council  forum. 

Comment  26:  A  commenter  stated  that 
the  regulations  should  clarify  the  intent 
of  the  FMP,  which  is  that  a  vessel  may 
only  land  2,000  lb  (907.2  kg)  of  herring 
taken  in  an  area  closed  because  the  TAC 
has  been  reached  in  a  given  calendar 
day.  Other  commenters  stated  that  the 
regulations  correctly  note  this  limit,  but 
do  not  include  the  FMP  language,  which 
reflects  the  Coimcil's  intent  that  a  vessel 
on  a  5-day  trip  (for  instance)  would  not 
be  allowed  to  land  10,000  lb  (4,536  kg) 
of  herring. 

Response:  The  regulations  have  been 
clarified. 

Comment  27:  A  commenter  stated  that 
NMFS  authorized  the  broad  use  of 
framework  adjustments  to  allow  for 
expedited  rulemaking,  vdthout 
demonstrating  a  need  for  such  a 
provision.  The  commenter  stated  that 
this  violates  the  APA  because 
regulations  could  be  implemented 
without  adequate  opportunity  for  public 
comment.  The  commenter  also  stated 
that  the  framework  process  violates  the 
Magnuson-Stevens  Act  because  it  fails 
to  conform  with  the  statutorily  required 
FMP  process  for  proposing  regulatory 
changes. 

Response:  The  FMP  allows  the 
Council  to  initiate  action  to  add  or 
adjust  management  measures  if  it  finds 
that  action  is  necessary  to  meet  or  be 
consistent  with  the  goals  and  objectives 
of  the  FMP,  or  to  address  gear  conflicts. 
After  a  management  action  has  been 
initiated,  the  Council  develops  and 


analyzes  appropriate  actions  over  the 
span  of  at  least  two  Coimcil  meetings. 
Prior  to  the  second  Council  meeting,  a 
framework  document  is  prepared  that 
discusses  and  shows  the  impacts  of  the 
alternatives,  which  is  made  available  to 
the  public  prior  to  the  second  or  final 
framework  meeting.  The  public  is 
invited  to  participate  and  comment,  in 
person  or  writing,  at  all  pertinent 
Council  and  Committee  meetings  during 
the  development  of  the  framework 
action.  If  the  Council  recommends  to 
NMFS  that  the  action  be  issued  as  a 
final  rule,  the  Council  must  first 
consider  and  provide  support  and 
analysis  for  several  factors,  one  of  which 
is  whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry. 

NMFS  believes  that  there  is  enough 
flexibility  in  the  framework  system  to 
ensure  that  the  affected  parties  are  able 
to  participate.  For  further  discussion  of 
the  framework  adjustment  process,  see 
response  17. 

Comment  28:  A  commenter  stated  that 
the  final  rule  needs  to  clearly  express 
NMFS'  commitment  to  protecting  EFH 
of  Atlantic  herring  to  the  greatest  extent 
practicable  and  that  HAPC  need  to  be 
identified.  At  a  minimum,  at  least  one 
of  the  identified  herring  schools  in  each 
inshore  and  offshore  area  should  be 
managed  as  a  no-take  school.  The 
commenter  also  stated  that  this  final 
rule  should  explicitly  state  that  the 
Council,  through  its  EFH  Committee, 
consider  impacts  of  fishing  gear  and 
practices  (as  well  as  non-fishing 
impacts)  to  this  school-as-habitat 
approach  to  EFH  and  HAPC  for  herring. 

Response:  As  stated  in  the  Northeast 
Onmibus  EFH  Amendment  incorporated 
into  the  FMP  and  this  action,  the 
Council  determined,  and  NMFS 
concurred,  that  the  most  appropriate 
way  to  identify  EFH  for  herring  was  by 
using  scientific  studies  to  quantify 
herring  abundance  and  distribution,  and 
applying  this  information  as  a  proxy  for 
estimating  habitat  utilization.  "The 
identification  of  HAPC  is  recommended 
by  the  EFH  regulations,  but  not 
required.  Further,  the  approach 
proposed  by  the  commenter  appears  to 
be  more  of  an  attempt  to  manage  the 
herring  fishery  than  a  provision  for 
conservation  of  herring  EFH. 

Comment  29:  A  commenter  stated  that 
the  final  rule  should  require  the 
applicable  fishery  managers  to  factor  in 
the  dietary  needs  of  humpback  whales 
and  other  marine  mammals  that  are 
feeding  on  the  Atlantic  herring  resource. 
The  commenter  said  that  the  whale 
watching  industry  has  been  significantly 
impacted  by  the  departure  of  whales 
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from  nearshore  Federal  waters  due  to 
the  commercial  removjds  of  entire 
herring  schools  from  areas  such  as 
Schoedic  Ledge. 

Response:  "nie  FMP  states  that  the 
annual  specification  of  OY  will  include 
consideration  of  economic,  social,  and 
ecological  factors  .which  is  consistent 
with  the  Magnuson-Stevens  Act  and 
national  standard  guidelines.  For  fishing 
year  2000,  the  OY  has  been  set  at 
224,000  mt  with  a  total  herring  biomass 
estimated  at  2.9  million  mt.  It  is 
projected  that  there  will  be  a  39  percent 
increase  in  overall  stock  size.  The  2000 
specifications  have  been  set  at  a 
conservative  level  well  below  ABC  to 
allow  for  controlled  industry  growth. 
This  conservative  specification  level 
also  acknowledges  the  need  to  provide 
for  an  adequate  forage  base  for  marine 
mammals.  However,  the  degree  to 
which  whales  are  dependent  on  the 
herring  resource  is  unknown.  Trophic 
interactions  between  the  herring  fishery 
and  hiunpback  and  fin  whales,  as  well 
as  other  marine  mammals,  were 
considered  during  the  ESA  consultation 
on  the  FMP.  Given  the  complexity  of 
ecosystem  interactions,  there  is  no 
demonstrated  link  between  herring 
abundance  and  marine  mammal 
survival  and  recovery.  The  ESA 
consultation  recognizes  that  in  the  past 
the  herring  fishery  has  apparently 
affected  the  distribution  of  whales  that 
eat  herring.  However,  it  also  notes  that 
the  conversion  of  the  herring  fishery 
into  a  regulated  fishery  will  benefit 
protected  species  management  by  the 
overall  monitoring  of  effort  patterns  in 
the  fishery  and  the  designation  of  area- 
based  TACs  based  on  the  health  of  the 
resource  in  those  areas.  In  addition,  one 
effect  of  the  FMP  is  to  limit  harvest  from 
Area  1  in  the  Gulf  of  Maine  where  the 
resource  is  considered  fully  utilized  and 
move  more  of  the  fishery  further 
offshore  to  Areas  2  and  3,  where  the 
resoiuce  is  not  considered  fully  utilized. 
The  combination  of  area-based  TACs 
and  the  movement  of  the  herring  fishery 
further  offshore  would  benefit  the  whale 
watching  industry  in  the  nearshore 
Federal  waters  by  preventing  localized 
depletions  of  herring  that  may  affect  the 
distribution  of  whales  in  that  area. 

Comment  30:  A  commenter  stated  that 
the  NEFMC/Commission  meetings  were 
held  in  locations  that  were  relatively 
inaccessible  to  the  fixed  gear  fishermen 
in  the  herring  fishery.  The  commenter 
said  that  this  resulted  in  unfair 
representation  at  Council  meetings  of 
some  sectors  of  the  industry. 

Response:  Both  the  Council  and 
Commission  attempt  to  accommodate  as 
much  as  possible  all  sectors  of  the 
fisheries  within  their  areas  of  authority. 


Coimcil  meetings  are  held  throughout 
New  England  during  the  course  of  the 
year.  In  deciding  upon  meeting  sites,  the 
Council  and  Commission  must  balance 
budgetary,  staff,  travel,  facilities  and 
other  issues.  Industry  representatives 
and  members  of  the  public  have  the 
opportunity  to  submit  written 
comments  for  the  Council  to  consider 
during  its  deliberations.  However,  at 
least  one  representative  of  the  fixed  gear 
sector  of  this  fishery  is  a  member  of  the 
Council. 

Regarding  the  2001  meeting  schedule, 
the  commenter  may  appropriately  raise 
his  concern  directly  with  the  Council 
and  Commission. 

Comment  31:  A  commenter  stated  the 
need  to  clarify  vessel  sizes  in  the 
regulations.  Another  commenter  would 
extend  this  clarification  to  capacity, 
horsepower,  and  to  discrepancies 
between  Herring  and  Mackerel  fishery 
management  plans.  A  third  commenter 
asked  for  clarification  that  a  vessel's 
total  (not  a  single  engine)  horsepower  of 
its  main  propulsion  machinery  cannot 
exceed  3,000  horsepower. 

Response:  Clarifications  have  been 
made,  where  possible,  through 
modification  of  the  regulatory  text  in 
this  final  nde  (See  Changes  from  the 
Proposed  Rule). 

Comment  32:  A  commenter  suggested 
that  the  Atlantic  herring  dealer 
definition  include  harvesters  who  sell 
herring  to  individuals  for  personal  use. 

Response:  The  definition  of  a  dealer  is 
not  intended  to  identify  persons  who 
sell  herring  to  end  users,  but  rather  to 
identify  the  person  who  first  receives 
herring  from  a  harvesting  vessel. 
Including  harvesters  who  sell  herring  to 
individuals  for  personal  use  in  the 
Atlantic  herring  dealer  definition, 
therefore,  was  not  the  intent  Of  the 
Council,  nor  would  it  be  consistent  with 
the  definition  of  a  dealer  in  §  648.2. 

Comment  33:  A  conunenter  stated  that 
the  definition  of  USAP  is  not  clear  as  to 
whether  the  specification  refers  to  the 
quantity  of  whole  round  herring 
received  by  vessels  for  processing,  or 
the  quantity  of  finished,  processed 
product. 

Response:  The  definition  of  USAP  has 
been  modified  in  this  final  rule  to 
clarify  that  it  is  the  quantity  of  whole 
round  herring  that  can  be  received  for 
processing  by  U.S.  vessels  issued  an 
Atlantic  herring  processing  permit. 

Comment  34:  A  commenter  stated  that 
the  SARC  reconmiended  that  it  would 
not  be  prudent  to  consider  MSY  above 
200,000  mt  until  the  sizes  of  recent  year 
classes  were  better  estimated. 

Response:  The  Council's  Herring  PDT 
and  the  Commission's  Technical 
Committee  considered  the  SARC's 


recommendation.  Their  response  and  a 
complete  discussion  of  this  issue  may 
be  found  in  the  Overfishing  Definition 
Section,  Volimie  I,  section  2.6  of  the 
FMP. 

Comment  35:  A  commenter 
mentioned  that,  because  of  NMFS' 
rejected  management  measures  in  the 
proposed  rule  that  would  have 
protected  species  of  concern,  it  must 
undertake  an  additional  Section  7 
formal  consultation  to  determine  if  the 
regulations  implementing  the  partially 
approved  FMP  jeopardize  any  of  these 
listed  species. 

Response:  On  July  13,  1999,  a  BO  on 
the  proposed  FMP  concluded  that  the 
operation  of  the  Federal  Atlantic  herring 
fishery  under  the  FMP  could  adversely 
affect  but  would  not  likely  jeopardize 
the  continued  existence  of  endangered 
and  threatened  species  under  NMFS' 
jurisdiction  and  also  would  not  likely 
destroy  or  adversely  modify  right  whale 
critical  habitat. 

Subsequent  to  completion  of  the  BO, 
NMFS  disapproved  certain  management 
measures  in  the  proposed  FMP.  These 
included:  (1)  mandatory  days  out  of  the 
fishery;  (2)  spawning  area  closures;  (3) 
adjustment  of  the  TAC  for  Management 
Area  lA;  and  (4)  a  prohibition  on 
specifying  TALFF.  Modification  of  the 
FMP  does  not  automatically  trigger 
reinitiating  a  formal  Section  7 
consultation.  Re-initiation  is  only 
required  if  the  consulting  agency  has 
retained  involvement  or  control  over  the 
action,  and  the  agency  action  has  been 
modified  in  a  manner  that  causes  an 
effect  to  the  listed  species  or  critical 
habitat  not  considered  in  the  BO.  The 
FMP,  as  amended,  will  not  cause  an 
effect  to  listed  species  or  critical  habitat 
that  has  not  been  previously  considered 
in  the  BO. 

As  stated  in  the  BO,  the  primary 
benefit  of  regulating  the  Atlantic  herring 
fishery  will  be  the  overall  monitoring  of 
effort  patterns  in  the  fishery  and 
designation  of  area-based  TACs 
established  based  on  the  health  of  the 
resource  in  those  areas.  An  annual 
scientific  review  of  the  resource  will 
allow  for  adjustments  to  the  fishery  as 
a  result  of  fluctuations  in  stock  size.  The 
BO  considered  the  adjustment  of  TAC  in 
Management  Area  lA,  mandatory  days 
out  of  the  fishery  and  prohibition  on 
specifying  a  TALFF  as  supporting 
administrative  measures  to  the  area- 
based  TAC  effort  control  measure.  Since 
the  method  for  controlling  effort  in  the 
herring  fishery  has  not  been  changed, 
disapproval  of  the  measure  for 
adjustment  of  the  Area  lA  TAC  is  not 
expected  to  residt  in  effects  to  protected 
species  or  critical  habitat  not  previously 
considered  in  the  BO.  Similarly, 


although  the  measure  that  would  have 
required  mandatory  days  out  of  the 
fishery  has  been  disapproved,  the  trigger 
that  closes  the  fishery  in  any  one 
management  area  is  still  in  place  and  is 
the  same  as  what  was  considered  in  the 
BO.  Finally,  while  NMFS  disapproved 
the  prohibition  on  establishing  a 
TALFF,  it  has  set  the  TALFF  for  the 
herring  fishery  at  zero.  Even  if  specified 
above  zero,  a  TALFF  would  be  specified 
from  that  portion  of  the  OY  that  would 
not  be  taken  in  the  domestic  harvest. 
Therefore,  disapproval  of  a  prohibition 
on  setting  a  TALFF  is  not  expected  to 
result  in  an  effect  to  protected  species 
that  was  not  considered  in  the  BO. 

The  Council  included  Area  1 
spawning  closures  as  an  additional 
measure  to  help  ensiire  the  health  of  the 
herring  resource.  The  Council  also 
included  a  provision  to  add  area 
closures  by  framework  action.  That 
provision  of  the  FMP  remains  in  place. 
The  BO  considered  the  effect  that 
spawning  closures  would  have  on  listed 
species,  and  concluded  that  spawning 
closures  could  provide  some  benefit  to 
listed  species.  "This  conclusion  was 
moderated,  however,  with  information 
in  the  BO  that  the  efficacy  of  spawming 
closures  could  be  affected  by  the  2.000- 
Ib  (907.2-kg)/day  incidental  catch 
allowance  and/ or  be  offset  by  the 
potential  for  effort  shifts  causing 
amplification  of  any  adverse  effects  of 
the  fishery  during  the  time  right  before 
and  after  spawning  closures  and  in  areas 
outside  the  boxmdaries  of  these  closures. 
In  addition  to  these  considerations,  the 
BO  also  examined  the  trophic 
relationships  between  listed  species  and 
herring  in  the  current  fishery  where 
there  are  no  spawning  closures.  Given 
the  limited  information  available  on 
these  trophic  relationships,  the  BO 
could  only  conclude  that  while 
competition  with  the  herring  fishery 
may  affect  the  availability  of  sufficient 
prey  for  endangered  whales,  the 
complexity  of  ecosystem  interactions 
and  the  logistical  difficulties  of 
conducting  necessary  sampling  have 
hindered  conclusive  demonstration  of 
the  existence  of  competition.  Since  the 
BO  did  consider  the  effects  to  listed 
species  and  critical  habitat  in  the 
presence  and  absence  of  spawning 
closures,  re-initiation  of  the  Section  7 
consultation  is  not  required.  A  new 
Section  7  consultation  would  not 
provide  any  additional  or  new 
information  that  could  change  the  final 
determination  of  the  BO. 

Changes  from  the  Proposed  Rule 

hi  §648.2,  the  definition  of  "Atlantic 
herring  dealer"  is  changed  to  reflect  that 
shore-based  pump  operators  do  not 


automatically  qualify  as  Atlantic  herring 
dealers.  In  the  proposed  rule,  shore- 
based  pump  operators  were  designated 
as  dealers  because  of  the  difficulty  in 
identifying  all  the  persons  who  receive 
herring  from  the  piunp  operator.  These 
persons  have  since  been  identified  and 
will  provide  fisheries  managers  with 
better  and  more  complete  data. 

hi  §  648.2,  the  definition  of  "Atlantic 
herring  processor"  is  clarified  by 
stipulating  that  an  Atlantic  herring 
dealer  who  purchases  AUantic  herring 
for  resale  as  bait  must  do  so  fitim  a 
fishing  vessel  with  a  Federal  Atlantic 
herring  permit  to  be  considered  an 
Atlantic  herring  processor. 

In  §  648.2.  the  definition  of  "Council" 
is  modified  by  adding  "spiny  dogfish 
fishery"  to  the  list  of  fisheries  under  the 
auspices  of  the  Mid-Atlantic  Fishery 
Management  Council.  This  brings  the 
definition  up  to  date  to  reflect  approval 
of  the  Spiny  Dogfish  Fishery 
Management  Plan. 

hi  §  648.2.  the  definition  of 
"horsepower"  is  removed  because,  as 
proposed,  it  would  have  been 
administratively  inconsistent  with  its 
use  as  applied  to  other  fisheries  of  the 
Northeastern  United  States. 

In  §  648.2,  the  definition  of 
"processing"  is  corrected  by  removing 
the  words  "icing,  bleeding,  heading  or 
gutting"  of  Atlantic  herring  as  an 
exception  to  the  means  of  preparation  of 
herring  to  render  it  suitable  for  use  as 
bait. 

In  §  648.2,  the  definition  of  "U.S.  at- 
sea  processing  (USAP)"  is  clarified  to 
show  that  USAP  means  the  specification 
of  the  total  amount  of  herring  available 
for  processing  by  U.S.  vessels  issued  an 
Atlantic  herring  processing  permit. 

hi  §  648.4.  paragraph  (a)(10)(i)(B)  is 
clarified  to  show  that  the  total 
horsepower  of  a  vessel's  main 
propulsion  machinery  cannot  exceed 
3.000  horsepower.  Prior  to  this 
clarification,  the  regulation  could  have 
been  interpreted  to  apply  horsepower 
restrictions  to  a  single  engine,  which 
would  have  allowed  a  multi-engine 
vessel  to  exceed  the  limit  established  in 
the  FMP. 

hi  §648.4,  paragraph  (c)(2)(vi)(C)  is 
revised  to  indicate  that  the  VMS  vendor 
receipt  required  for  certain  vessels  must 
be  submitted  initially  not  later  than 
March  12,2001. 

In  §  648.6,  the  first  sentence  of 
paragraph  (a)  is  corrected  by 
substituting  the  word  "dealers"  for 
"purchasers."  The  section  further 
retains  language  pertaining  to  small- 
mesh  multispecies  used  as  bait,  which 
was  added  to  §  648.6  after  submission 
of  the  proposed  rule  for  Atlantic 
herring.  AUantic  herring  is  also  added 


as  an  exemption  fitim  the  requirement 
to  possess  a  valid  permit  or  letter  of 
authorization  when  purchasing  herring 
at  sea  if  it  is  to  be  used  for  one's  own 
use  as  bait  and  certain  specific  fishing 
gear  is  not  on  board. 

In  §  648.7,  the  first  sentence  of 
paragraphs  (a)(3)(i)  and  (b)(l)(i)  were 
proposed  for  revision  and  the  heading  of 
paragraph  (b)(l)(i)  was  proposed  for 
removal.  However,  these  revisions  were 
implemented  in  the  final  rule 
implementing  Amendment  1  to  the  FMP 
for  Atlantic  Bluefish  Fishery  and. 
therefore,  are  not  repeated  in  this  final 
rule. 

hi  §  648.7,  paragraph  (b)(l)(iii)(A)  is 
clarified. 

In  §  648.11,  paragraph  (a)  is  corrected 
by  substituting  the  word  "require"  for 
the  word  "request"  as  pertains  to  the 
Regional  Adininistrator's  authority  to 
place  sea  samplers/observers  aboard 
federally  permitted  fishing  vessels. 

In  §  648.13,  paragraph  (e)  is 
redesignated  as  paragraph  (f)  and  is 
further  corrected  by  modifying 
paragraph  (f)(1)  to  reflect  that  persons 
receiving  bait  at  sea  for  their  own 
personal  use  are  exempt  from  the 
requirement  to  possess  a  valid  Atlantic 
herring  permit  or  a  letter  of 
authorization  from  the  Regional 
Administrator,  providing  certain 
specific  fishing  gear  is  not  on  board  the 
vessel. 

hi  §  648.14,  paragraph  (a)(103)  is 
corrected  to  reflect  that  purchasers  of 
herring  at  sea  to  be  used  for  their  own 
use  as  bait  do  not  require  an  Atlantic 
herring  dealer  permit. 

In  §  648.200,  paragraph  (a)  is 
corrected  to  reflect  that  the  Atlantic 
Herring  Plan  Development  Team  shall 
meet  at  least  annually,  but  no  later  than 
July,  with  the  Commission's  Atlantic 
Herring  Plan  Review  Team  to  develop 
and  recommend  specifications  for  the 
following  year  to  die  Council.  The 
requirement  in  the  proposed  rule  to 
present  the  specifications 
recommendation  to  the  Council  at  its 
July  meeting  is  removed. 

In  §  648.202,  paragraph  (d)  is 
redesignated  as  paragraph  (e)  and  a  new 
paragraph  (d)  is  added.  The  new 
paragraph  (d)  corrects  an  inadvertent 
omission  in  the  proposed  rule  by 
allowing  the  landing  of  herring  in 
closed  areas  if  such  herring  were  caught 
in  open  areas.  Paragraph  (a)  is  corrected 
to  reflect  the  addition  of  paragraph  (d) 
and  the  newly  re-designated  paragraph 
(e).  Paragraph  (a)  is  also  modified  to 
clarify  that  once  the  TAC  is  reached,  a 
vessel  may  only  land  2.000  lb  (907.2  kg) 
of  herring  in  a  given  calendar  day, 
without  regard  to  the  length  of  the  trip. 
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In  §  648.203,  paragraph  (b)  is 
corrected  to  refer  to  the  U.S.  at-sea 
processing  specification  as  "USAP." 

In  §  648.206.  the  title  is  changed  from 
"Framework  specifications"  to 
"Framework  provisions." 

NOAA  codifies  its  0MB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  0MB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  0MB  control  nimibers 
for  0648-0404  for  §§  648.9  and  648.205. 

Under  NOAA  Administrative  Order 
205-11,  dated  December  17,  1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  has  delegated  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  the  authority  to  sign 
material  for  publication  in  the  Federal 
Register. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
conununications  with  the  public 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  conunent 
on  any  ambiguity  or  unnecessary 
complexity  arising  form  the  language 
used  in  this  rule.  Send  comments  to 
Patricia  Kurkul  (see  ADDRESSES). 

Classification 

NMFS  has  determined  that  the  FMP 
that  this  rule  implements  is  necessary 
for  the  conservation  and  management  of 
the  Atlantic  herring  fishery  and  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

Because  current  data  indicate  that  the 
2000  TAC  this  final  rule  implements  for 
Management  Area  lA  is  fast  being 
reached,  and  an  inseason  adjustment 
that  has  been  requested  by  the  Coimcil 
to  address  the  situation  cannot  be 
considered  imtil  the  2000  specifications 
are  in  place,  emd  given  the  immediate 
conservation  benefit  that  would  result 
from  implementing  the  2000  fishing 
specifications,  it  is  contrary  to  the 
public  interest  to  delay  for  30  days  the 
effective  date  of  regulatory  provisions 
establishing  the  specification  process, 
management  areas,  TAC  controls  and 
prohibitions  related  to  the  TAC  controls. 
Failure  to  implement  the  2000 
specifications  without  delay  could  have 
a  negative  impact  on  fishers  and  other 
entities  dependent  on  a  steady  supply  of 
herring.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  under  5  U.S.C.  553(d)(3)  that  good 
cause  exists  not  to  delay  for  30  days  the 
effective  date  of  §§  648.14(x)(10)  and 
(bb)(7)  and  (bb)(10),  648.200,  648.201 
and  648.202.  hi  addition,  §§  648.1, 
648.2  and  648.206  contain  provisions 


which  have  no  substantive  effect  and 
therefore  5  U.S.C.  553  does  not  apply. 

This  action  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866. 

The  Council  prepared  an  FEIS  for  the 
FMP;  a  notice  of  availability  was 
published  on  September  24,  1999  (64  FR 
51753).  NMFS  determined,  upon  review 
of  the  FMP/FEIS  and  public  comments, 
that  approval  and  implementation  of  the 
FMP  is  environmentally  preferable  to 
the  status  quo.  The  FEIS  demonstrates 
that  it  contains  management  measures 
able  to  prevent  overfishing;  protect 
harbor  porpoise;  provide  economic  and 
social  benefits  to  the  fishing  industry  in 
the  long  term;  and  contribute  to  better 
balance  in  the  ecosystem  in  terms  of  the 
herring  resoiut:e. 

NMFS  completed  a  FRFA  that 
contciins  the  items  specified  in  5  U.S.C. 
604(a)  as  follows: 

Final  Regulatory  Flexibility  Analysis 

Need  for  and  Objectives  of  the  Final 
Rule 

This  final  rule  is  necessary  to 
implement  approved  measures 
contained  in  the  Atlantic  Herring  FMP. 
The  intent  of  this  final  rule  is  to  manage 
the  Atlantic  herring  fishery  in 
compliance  with  the  regulations 
pursuant  to  the  Magnuson-Stevens  Act 
and  the  FMP  and  to  prevent  overfishing 
of  the  herring  resource.  This  final  rule 
also  withdraws  approval  of  the  Atlantic 
herring  PMP  and  removes  previous 
regulations  related  to  Atlantic  herring 
(50  CFR  600.525). 

Public  Comments 

There  were  12  sets  of  public 
comments  on  the  FMP  submitted  dining 
the  comment  period  established  by  the 
NOA.  Those  comments  were  considered 
by  NMFS  before  it  partially  approved 
the  FMP  and  are  characterized  and 
responded  to  by  NMFS  in  the 
Comments  and  Responses  section  of  this 
final  rule.  NMFS  also  received  14  sets 
of  written  comments  on  the  proposed 
rule  and  those  comments  that 
specifically  addressed  the  proposed  rule 
were  considered  in  approval  and 
implementation  of  the  final  rule 
effecting'the  FMP  and  its  management 
measures.  Responses  to  comments  on 
economic  impacts  of  the  proposed  rule 
are  contained  in  the  Response  to 
Comments  section  in  the  preamble  and 
are  not  repeated  here.  Most  of  the 
comments  made  on  the  proposed  rule 
addressed  the  management  measures  in 
the  FMP  that  were  previously 
disapproved  by  NMFS,  rather  than  the 
proposed  rule  itself.  No  significant 


changes  to  the  rule  were  made  as  a 
result  of  comments  received. 

Number  of  Small  Entities 

The  identification  of  the  number  of 
small  entities  ciffected  by  this  final  rule 
is  complicated  in  two  ways.  First, 
vessels  fishing  for  herring  are  not 
currently  required  to  possess  Federal 
herring  permits.  Second,  while  many 
vessels  currently  landing  herring 
possess  other  Federal  permits  or  letters 
of  authorization,  there  are  some  vessels 
that  fish  for  herring  only  in  state  waters 
that  do  not  possess  such  permits  or 
authorizations.  Only  those  vessels  that 
have  another  Federal  permit  are 
required  to  submit  vessel  trip  reports 
and  can  be  readily  identified  in  the 
permit,  vessel  trip  report,  and  dealer 
weighout  databases. 

Because  some  vessels  may  target 
herring  for  a  small  number  of  trips  each 
year,  vessels  were  identified  as 
participating  in  a  "directed"  fishery  for 
herring  if  they  landed  at  least  one  trip 
of  one  metric  ton  (2,205  lb)  or  more  of 
herring  during  1997.  There  were  only  61 
vessels,  which  landed  97,300  mt, 
amoimting  to  99  percent  of  all  herring 
landings  in  the  Northeast,  while  140 
vessels  landing  herring  during  1997 
accoimted  for  less  than  71  mt. 
Expressed  in  terms  of  revenues,  the  61 
vessels  derived  about  $10.7  million 
from  herring  fishing  while  the 
remaining  vessels'  total  herring 
revenues  did  not  exceed  $8,000. 
Therefore,  for  RFA  purposes,  the  set  of 
affected  vessels  is  limited  to  these  61 
vessels  in  the  directed  herring  fishery. 

Of  the  61  vessels,  17  of  them  derived, 
on  average,  less  than  $1,000  in  herring 
revenues  in  1997.  The  remaining  44 
vessels  were  divided  into  two  groups. 
The  first  group  of  25  vessels  derived,  on 
average,  $5,534  from  herring  revenues 
in  1997.  The  remaining  group  of  19 
vessels  earned,  on  average,  $524,000 
from  herring  revenues  in  1997.  The  44 
vessels  constitute  22  percent  of  the  201 
vessels  that  landed  some  herring  in 
1997  and  72  percent  of  the  61  vessels  in 
the  directed  herring  fishery.  The 
regulations  would  mostly  affect  the 
group  of  19  vessels  that,  on  average, 
earned  $524,000  from  herring  revenues 
in  1997.  These  vessels  alone  represent 
31  percent  of  all  business  entities  in  the 
directed  herring  fishery.  Whether  the 
affected  set  of  vessels  is  defined  to 
include  only  61  vessels  or  all  of  the  201 
vessels  that  landed  herring  in  1997,  the 
regulations  would  affect  a  substantial 
niunber  of  the  small  entities  in  the 
fishery. 


Cost  of  Compliance 

Vessels,  dealers,  and  processors 
would  be  required  to  obtain  permits  and 
comply  with  reporting  requirements. 
Some  participants  in  the  fishery  already 
have  a  Federal  permit  and  comply  with 
reporting  requirements  for  another 
fishery.  The  compliance  costs  are 
primarily  due  to  the  time  required  to 
complete  and  submit  the  necessary 
forms.  The  annual  costs  to  comply  with 
these  requirements,  per  vessel,  are 
estimated  at  $7.80  for  vessel  permits, 
$25.32  for  operator  permits,  $27.00  for 
vessel  trip  reports,  and  $52.00 
(maximum)  for  interactive  voice  reports. 
Total  annual  compliance  costs  per 
vessel  are  thus  about  $112  per  vessel  for 
these  measures.  The  total  annual  cost 
for  each  dealer  is  estimated  to  be  $1.58 
for  permits  and  $78.70  for  weekly 
landing  reports,  for  an  annual  total  of 
about  $80  per  dealer.  The  annual 
compliance  costs  for  each  processor  is 
also  estimated  to  be  $1.58  for  permits 
and  $7.83  for  an  annual  report,  or  a  total 
of  $9.41  per  processor.  These  costs  are 
considered  insignificant  relative  to  other 
costs  of  doing  business. 

Vessels  that  intend  to  harvest  >  500 
mt  of  herring  per  year,  or  that  harvested 
>  500  mt  of  herring  in  the  previous  year, 
would  be  required  to  operate  a  VMS 
unit.  The  annual  cost  per  vessel  to 
purchase,  install,  and  operate  a  VMS 
unit  is  estimated  to  be  $2,700. 
Additional  costs  would  be  inciured  due 
to  burden-hour  estimates  of  the 
requirements  associated  with  VMS, 
estimated  at  an  additional  $111  per 
vessel  per  year.  At  the  >  500  mt 
threshold,  this  would  be  approximately 
4  percent  of  annual  revenues  from 
herring.  When  compared  to  the  average 
herring  revenues  of  the  19  vessels  that 
landed  most  of  the  herring  in  1997  and 
that  would  be  required  to  have  a  VMS, 
based  on  their  1997  landings,  this  cost 
is  equal  to  approximately  0.5  percent  of 
the  average  revenues  for  this  group. 

Minimizing  Significant  Economic 
Impacts  on  Small  Entities 

An  analysis  indicated  that  the 
alternatives  implemented  by  this  final 
rule  would  minimize  significant 
economic  impacts  while  achieving  the 
conservation  goals  and  objectives  of  the 
FMP.  The  Coimcil  considered  other 
alternatives  but  did  not  choose  them 
because  it  determined  that  they  would 
limit  the  ability  of  some  smaller  vessels 
in  other  fisheries  to  shift  into  the 
herring  fishery,  or  would  be  difficult  to 
implement  or  monitor  accurately,  or 
would  conflict  with  FMP  goals.  For  a 
description  of  the  alternatives 


considered  but  rejected,  see  the  section 
of  the  proposed  rule  (65  FR  11956). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection-of-information  displays  a 
currently  valid  0MB  control  number. 

This  final  rule  references  foreign 
fishing  vessel  activity  reports,  which  is 
a  collection-of-information  requirement 
subject  to  the  PRA  that  was  previously 
approved  by  0MB  under  control 
number  0648-0075.  These  reports  are 
estimated  to  require  6  minutes/ 
response. 

This  final  rule  also  contains  12  new 
collection-of-information  requirements 
subject  to  the  PRA.  The  collection  of 
this  information  has  been  approved  by 
0MB,  and  the  0MB  control  numbers 
and  the  estimated  time  for  a  response 
are  listed  as  follows: 

Open  access  Atlantic  herring  permits, 
0MB  control  number  0648-0202  (30 
minutes/response). 

Operator  permits,  0MB  control 
number  0648-0202  (60  minutes/ 
response). 

Dealer  permits,  OMB  control  number 
0648-0202  (5  minutes/response(trip)). 

Processor  permits,  OMB  control 
number  0648-0202  (5  minutes/ 
response). 

Vessel  trip  reports,  OMB  control 
number  0648-0212  (5  minutes/ 
response). 

Interactive  voice  response  system 
reports,  OMB  control  number  0648- 
0212  (4  minutes/response). 

Dealer  logbooks  reports,  OMB  control 
number  0648-0229  (2  minutes/ 
response). 

Annual  processor  reports,  OMB 
control  number  0648-0018  (30  minutes/ 
response). 

Vessel  monitoring  system  verification 
requirement,  OMB  control  number 
0648-0404  (2  minutes/response). 

Vessel  monitoring  system  reports, 
OMB  control  number  0648-0404  (5 
seconds/response). 

Vessel  monitoring  system  installation, 
OMB  control  number  0648-0404  (60 
minutes/response). 

Herring  carrier  exemption  from  VMS 
requirements  authorization  letter,  OMB 
control  number  0648-0404  (2  minutes/ 
response). 

The  aforementioned  response 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 


estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES  ). 

List  of  Subiects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Parts  600  and  648 

Fisheries,  Fishing,  Foreign  Vessels, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  29,  2000. 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX,  part  902 
and  50  CFR  chapter  VI,  parts  600  and 
648  are  amended  as  follows: 

15  CFR  Chapter  IX 

PART  902— NCAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.]n%  902.1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by  revising 
the  OMB  control  number  in  numerical 
order  for  §  648.9,  and  by  adding  in 
numerical  order  an  entry  for  §  648.205 
with  a  new  OMB  control  number  to  read 
as  follows: 

§902.1     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 


(b)  *  *  * 

CFR  pari  or  section 

where  the  information 

collection  requirement 

is  located 


Cun-ent  OMB  control 

number  (all  numbers 

(jegin  with  0648-) 


50  CFR 


648.9 


648.205 


•  *  *  -0202,  -0307. 
and  -0404 


-0404 
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50  CFR  Chapter  VI 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1 .  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 

et  seq. 

§600.525    [Removed] 

2.  Remove  §  600.525. 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  648.1     Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
AUantic  mackerel,  squid,  and  butterfish 
ftsheries  (Atlantic  mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP);  the  Atlantic  surf  clam  and  ocean 
quahog  fisheries  (Atlantic  Surf  Clam 
and  Ocean  Quahog  FMP);  the  Northeast 
multispecies  and  monkfish  fisheries 
((NE  Multispecies  FMP)  and  (Monkfish 
FMP));  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries  (Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
FMP);  the  Atlemtic  bluefish  fishery 
(Atlantic  Bluefish  FMP);  the  spiny 
dogfish  fishery  (Spiny  Dogfish  FMP); 
and  the  Atlantic  herring  fishery 
(Atlantic  Herring  FMP).*  *  * 
***** 

3.  In  §  648.2,  the  definitions  for 
"Council",  "IVR  system",  and  "Vessel 
Monitoring  System"  are  revised  and  the 
definitions  for  "Atlantic  herring", 
"Atlantic  herring  carrier",  "Atlantic 
herring  dealer",  "Atlantic  herring 
processor",  "Border  transfer",  "JVPt", 
"Processing",  and  "U.S.  at-sea- 
processing"  are  added  alphabetically  to 
read  as  follows: 

§648.2     Definitions. 

***** 

Atlantic  herring  means  Clupea 
harengus. 

Atlantic  herring  carrier  means  a 
fishing  vessel  with  an  Atlantic  herring 
permit  that  does  not  have  any  gear  on 
board  capable  of  catching  or  processing 
herring  and  that  has  on  board  a  letter  of 
authorization  from  the  Regional 
Administrator  to  transport  herring 
caught  by  another  fishing  vessel. 

Atlantic  herring  dealer  means: 


(1)  Any  person  who  purchases  or 
receives  for  a  commercial  purpose  other 
than  solely  for  transport  or  pumping 
operations  any  herring  from  a  vessel 
issued  a  Federal  AUantic  herring  permit, 
whether  offloaded  directly  from  the 
vessel  or  from  a  shore-based  pump,  for 
any  purpose  other  than  for  the 
purchaser's  own  use  as  bait;  or 

(2)  Any  person  owning  or  operating  a 
processing  vessel  that  receives  any 
Atlantic  herring  from  a  vessel  issued  a 
Federal  Atlantic  herring  permit  whether 
at  sea  or  in  port. 

Atlantic  herring  processor  means  a 
person  who  receives  unprocessed 
Atlantic  herring  from  a  fishing  vessel 
issued  a  Federal  AUantic  herring  permit 
or  ftora  an  AUantic  herring  dealer  for 
the  purposes  of  processing;  or  the  owner 
or  operator  of  a  fishing  vessel  that 
processes  Atlantic  herring;  or  an 
AUantic  herring  dealer  who  purchases 
AUantic  herring  from  a  fishing  vessel 
with  a  Federal  Atlantic  herring  permit 
for  resale  as  bait. 
***** 

Border  transfer  (BT)  means  the 
amount  of  herring  specified  pursuant  to 
§  648.200  that  may  be  transferred  to  a 
Canadian  transport  vessel  that  is 
permitted  under  the  provisions  of  Pub. 
L.  104-297,  section  105(e). 
***** 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  AUantic  herring,  AUantic  sea 
scallop,  and  the  NE  multispecies 
fisheries,  and  the  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  for  the 
AUantic  mackerel,  squid,  and  butterfish; 
the  Atlantic  siu-f  clam  and  ocean 
quahog;  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries;  the  spiny 
dogfish  fishery;  and  the  AUantic 
bluefish  fishery. 
***** 

IVR  System  means  the  Interactive 
Voice  Response  reporting  system 
established  by  the  Regional 
Administrator  for  the  purpose  of 
monitoring  harvest  levels  for  certain 
species. 
***** 

fVPt,  with  respect  to  the  Atlantic 
herring  fishery,  means  the  specification 
of  the  total  amount  of  herring  available 
for  joint  venture  processing  by  foreign 
vessels  in  the  EEZ  and  state  waters. 
***** 

Processing,  or  to  process,  in  the 
Atlantic  herring  fishery  means  the 
preparation  of  Atlantic  herring  to  render 
it  suitable  for  himian  consimiption,  bait, 
commercial  uses,  industrial  uses,  or 
long-term  storage,  including  but  not 
limited  to  cooking,  canning,  roe 


extraction,  smoking,  salting,  drying, 
freezing,  or  rendering  into  meal  or  oil. 

***** 

U.S.  at-sea  processing  (USAP),  with 
respect  to  the  Atlantic  herring  fishery. 
means  the  specification,  pursuant  to  § 
648.200,  of  the  amount  of  herring 
available  for  processing  by  U.S.  vessels 
issued  an  Atlantic  herring  processing 
permit  as  described  in  §  648.4(a)(10)(ii). 
***** 

Vessel  Monitoring  System  (VMS) 
means  a  vessel  monitoring  system  or 
VMS  unit  as  set  forth  in  §  648.9  and 
approved  by  NMFS  for  use  on  AUantic 
sea  scallop,  NE  multispecies,  monkfish, 
and  AUantic  herring  vessels,  as  required 
by  this  part. 
***** 

4.  In  §  648.4,  the  section  heading  is 
revised,  and  paragraphs  (a)(10)  and 
(c)(2)(vi)  are  added  to  read  as  follows: 

§  648.4    Vessel  permits. 

(a)  *  *  * 

(10)  Atlantic  herring  vessels — (i) 
Atlantic  herring  permit. 

(A)  Except  as  provided  herein,  any 
vessel  of  the  United  States  must  have 
been  issued  and  have  on  board  a  valid 
Atlantic  herring  permit  to  fish  for,  catch, 
possess,  transport,  land,  or  process 
AUantic  herring  in  or  from  the  EEZ. 
This  requirement  does  not  apply  to  the 
following: 

(1)  A  vessel  that  possesses  herring 
solely  for  its  own  use  as  bait,  providing 
the  vessel  does  not  have  purse  seine, 
mid-water  trawl,  pelagic  gillnet,  sink 
gillnet,  or  bottom  trawl  gear  on  board; 
or 

(2)  A  skiff  or  other  similar  craft  used 
exclusively  to  deploy  the  net  in  a  piuse 
seine  operation  during  a  fishing  trip  of 
a  vessel  that  is  duly  permitted  under 
this  part. 

(B)  Eligibility.  A  vessel  of  the  United 
States  is  eligible  for  and  may  be  issued 
an  AUantic  herring  permit  to  fish  for, 
catch,  take,  harvest,  and  possess 
Atlantic  herring  in  or  from  the  EEZ 
imless  the  vessel  is  >  165  feet  (50.3  m) 
in  lengUi  overall  (LOA),  or  >  750  CRT 
(680.4  mt),  or  the  vessel's  total  main 
propulsion  machinery  is  >  3,000 
horsepower. 

(ii)  Atlantic  herring  processing 
permit.  A  vessel  of  the  United  States 
that  is  >  165  feet  (50.3  m)  LOA,  or  >  750 
CRT  (680.4  mt)  is  eligible  to  obtain  an 
AUantic  herring  processing  permit  to 
receive  and  process  Atlantic  herring 
subject  to  the  U.S.  at-sea  processing 
(USAP)  allocation  published  by  the 
Regional  Administrator  pursuant  to  § 
648.200.  Such  vessel  may  not  receive  or 
process  AUantic  herring  caught  in  or 
from  the  EEZ  unless  the  vessel  has  been 


issued  and  has  on  board  an  AUantic 
herring  processing  permit. 

(iii)  Atlantic  herring  carrier  vessels — 
letter  of  authorization.  An  AUantic 
herring  carrier  vessel  permitted  under 
paragraph  (a)(10)(i)(A)  of  this  section 
must  have  been  issued  and  have  on 
board  the  vessel  a  letter  of  authorization 
to  transport  Atlantic  herring  caught  by 
another  permitted  fishing  vessel.  The 
letter  of  authorization  exempts  such 
vessel  from  the  VMS  and  IVR  reporting 
requirements  as  specified  in  subpart  K, 
except  as  otherwise  required  by  this 
part.  An  Atlantic  herring  carrier  vessel 
may  request  and  obtain  a  letter  of 
authorization  from  the  Regional 
Administrator. 

(iv)  Change  in  ownership.  See 
paragraph  (a)(l)(i)(D)  of  this  section. 
***** 

(c)  *  *  * 

(2)  *  *  • 

(vi)  An  application  for  an  AUantic 
herring  permit  must  also  contain  the 
following  information: 

(A)  If  the  vessel  operator  caught  >  500 
mt  of  AUantic  herring  in  the  previous 
fishing  year,  a  statement  so  stating; 

(B)  If  the  vessel  operator  intends  to 
catch  >  500  mt  of  AUantic  herring  in  the 
current  fishing  year,  a  statement  so 
stating; 

(C)  If  the  vessel  operator  either  caught 
>  500  mt  of  Atlantic  herring  in  the 
previous  fishing  year,  or  intends  to 
catch  >  500  mt  of  AUemtic  herring  in  the 
current  fishing  year,  a  copy  of  a  vendor 
installation  receipt  from  a  NMFS- 
approved  VMS  vendor,  as  described  in 

§  648.9,  must  also  be  provided: 
(J)  From  January  10,  2001,  through 

March  12,  2001,  not  later  than  March 

12,2001; 
(2)  After  March  12,  2001,  wiUi  the 

application. 

***** 

5.  In  §  648.5,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  Atlantic  sea 
scallops  in  excess  of  40  lb  (18.1  kg),  NE 
multispecies,  spiny  dogfish,  monkfish, 
AUantic  herring,  Atlantic  sxu-f  clam, 
ocean  quahog,  Atlantic  mackerel,  squid, 
butterfish,  scup,  black  sea  bass,  or 
bluefish,  harvested  in  or  from  the  EEZ, 
or  issued  a  permit,  including  carrier  and 
processing  permits,  for  these  species 
under  this  part,  must  have  been  issued 
under  this  section,  and  carry  on  board, 
a  valid  operator  permit.*  *  * 
***** 

6.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows: 


§648.6    Dealer/processor  permits. 

(a)  General.  (1)  All  dealers  of  NE 
multispecies,  monkfish,  AUantic 
herring,  Atlantic  sea  scallop,  spiny 
dogfish,  summer  flounder,  Atlantic  surf 
clam,  ocean  quahog,  AUantic  mackerel, 
squid,  butterfish,  scup,  bluefish,  and 
black  sea  bass,  AUantic  surf  clam  and 
ocean  quahog  processors,  and  Atlantic 
herring  processors  or  dealers  as 
described  in  §  648.2,  must  have  been 
issued  under  this  section,  and  have  in 
their  possession,  a  valid  permit  or 
permits  for  these  species.  A  person  who 
meets  the  requirements  of  both  the 
dealer  and  processor  definitions  of  any 
of  the  aforementioned  species'  fishery 
regulations  may  need  to  obtain  both  a 
dealer  and  a  processor  permit, 
consistent  with  the  requirements  of  that 
particular  species'  fishery  regulations. 
Persons  aboard  vessels  receiving  small- 
mesh  multispecies  and/or  AUantic 
herring  at  sea  for  their  owrn  use 
exclusively  as  bait  are  deemed  not  to  be 
dealers,  and  are  not  required  to  possess 
a  valid  dealer  permit  imder  this  section, 
for  purposes  of  receiving  such  small- 
mesh  multispecies  and/or  AUantic 
herring,  provided  the  vessel  complies 
with  the  provisions  of  §  648.13. 

(2)  (Reserved] 
***** 

7.  In  §  648.7,  the  first  sentence  of 
paragraphs  (a)(l)(i),  and  {a)(2)(i),  and 
paragraph  (f)(3)  are  revised;  and  new 
paragraphs  (a)(3)(iii)  and  (b)(l)(iii)  are 
added,  to  read  as  follows: 

§648.7    Recordkeeping  and  reporting 
requirements. 

(a)  *  *  * 

(1)  *  *  * 

(i)  All  dealers  issued  a  dealer  permit 
under  this  part,  with  the  exception  of 
those  utilizing  the  surf  clam  or  ocean 
quahog  dealer  permit,  must  provide: 
Dealer  name  and  mailing  address;  dealer 
permit  number;  name  and  permit 
number  or  name  and  hull  number' 
(USCG  documentation  number  or  state 
registration  number,  whichever  is 
applicable)  of  vessels  from  which  fish 
are  landed  or  received;  trip  identifier  for 
a  trip  from  which  fish  are  landed  or 
received;  dates  of  purchases;  pounds  by 
species  (by  market  category,  if 
applicable);  price  per  pound  by  species 
(by  market  category,  if  applicable)  or 
total  value  by  species  (by  market 
category,  if  applicable);  port  landed; 
signature  of  person  supplying  the 
information;  and  any  other  information 
deemed  necessary  by  the  Regional 
Administrator.  *  *  * 
***** 

(2)  *  *  * 

(i)  Federally  permitted  dealers,  other 
than  Atlantic  herring  dealers, 


purchasing  quota-managed  species  not 
deferred  from  coverage  by  the  Regional 
Administrator  pursuant  to  paragraph 
(a)(2)(ii)  of  this  section  must  submit, 
within  the  time  period  specified  in 
paragraph  (f)  of  this  section,  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Administrator,  to  the  Regional 
Administrator  or  to  an  official  designee, 
via  the  IVR  system  established  by  the 
Regional  Administrator:  Dealer  permit 
number;  dealer  code;  pounds 
purchased,  by  species,  other  than 
AUantic  herring;  reporting  week  in 
which  species  were  purchased;  and 
state  of  landing  for  each  species 
purchased.  *  *  * 
***** 

(3)  *  *  * 

(iii)  AUantic  herring  processors, 
including  processing  vessels,  must 
■  complete  and  submit  all  sections  of  the 
Annual  Processed  Products  Report. 

(b)*  *  * 
(1)  *  *  * 

(iii)  The  owner  or  operator  of  a  vessel 
described  here  must  report  catches 
(retained  and  discarded)  of  herring  each 
week  to  an  IVR  system.  The  report  shall 
include  at  least  the  following 
information,  and  any  other  information 
required  by  the  Regional  Administrator: 
Vessel  identification,  reporting  week  in 
which  species  are  caught,  poimds 
retained,  pounds  discarded, 
management  area  fished,  and  pounds  of 
herring  caught  in  each  management  area 
for  the  previous  week.  Weekly  Atlantic 
herring  catch  reports  must  be  submitted 
via  the  fVR  system  by  midnight.  Eastern 
time,  each  Tuesday  for  the  previous 
week.  Reports  are  required  even  if 
herring  caught  during  the  week  has  not 
yet  been  landed.  This  report  does  not 
exempt  the  owner  or  operator  from 
other  applicable  reporting  requirements 
of  §648.7. 

(A)  The  owrner  or  operator  of  any 
vessel  issued  a  permit  for  AUantic 
herring  subject  to  the  requirements 
specified  by  §648.4(c)(2)(vi)(C)  Uiat  is 
required  by  §  648.205  to  have  a  VMS 
unit  on  board  must  submit  an  AUantic 
herring  catch  report  via  the  IVR  system 
each  week  (including  weeks  when  no 
herring  is  caught),  unless  exempted 
from  this  requirement  by  the  Regional 
Administrator. 

(B)  An  owTier  or  operator  of  any  vessel 
issued  a  permit  for  AUantic  herring  that 
is  not  required  by  §  648.205  to  have  a 
VMS  unit  on  board,  or  any  vessel  that 
catches  herring  in  or  from  the  EEZ,  but 
catches  >  2,000  lb  (907.2  kg)  of  AUantic 
herring  on  any  trip  in  a  week,  must 
submit  an  AUantic  herring  catch  report 
via  the  IVR  system  for  that  week  as 
required  by  the  Regional  Administrator. 
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(C)  Atlantic  herring  IVR  reports  are 
not  required  from  Atlantic  herring 
carrier  vessels. 

•        *        *        •        * 

(f)  *  *  * 

(3)  At-sea  purchasers,  receivers,  or 
processors.  All  persons,  except  persons 
on  Atlantic  herring  carrier  vessels, 
purchasing,  receiving,  or  processing  any 
Atlantic  herring,  summer  floimder, 
Atlantic  mackerel,  squid,  butterfish, 
scup,  or  black  sea  bass  at  sea  for  landing 
at  any  port  of  the  United  States  must 
submit  information  identical  to  that 
required  by  paragraphs  (a)(1)  or  (a)(2)  of 
this  section,  as  applicable,  and  provide 
those  reports  to  the  Regional 
Administrator  or  designee  on  the  same 
frequency  basis. 
«        *        *        *        * 

8.  In  §  648.9,  paragraphs  (c)(1)  and  (f) 
are  revised  and  paragraph  (c)(2)(iii)  is 
added  to  read  as  follows: 

§  648.9    VMS  requirements. 

***** 

(c)  *  *  * 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  or  unless  otherwise 
required  by  §  648.58(h),  all  required 
VMS  units  must  transmit  a  signal 
indicating  the  vessel's  aconite  position 
at  least  every  hour,  24  hours  a  day, 
throughout  the  year. 

(2)  *  *  * 

(iii)  Any  VMS-equipped  vessel  with 
an  Atlantic  herring  permit,  unless 
required  by  other  fishery  regulations  to 
have  on  board  a  fully  operational  VMS 
unit  at  all  times,  need  not  transmit  a 
signal  when  the  vessel  is  in  port. 
***** 

(f)  Access.  As  a  condition  to  obtaining 
a  limited  access  scallop  or  multispecies 
permit,  or  an  Atlantic  herring  permit,  all 
vessel  owners  must  allow  NMFS,  the 
USCG,  and  their  authorized  officers  or 
designees  access  to  the  vessel's  DAS 
data,  if  applicable,  and  location  data 
obtained  from  its  VMS  imit,  if  required, 
at  the  time  of  or  after  its  transmission  to 
the  vendor  or  receiver,  as  the  case  may 
be. 
***** 

9.  In  §  648.11,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  648.1 1     At-sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
require  any  vessel  holding  any  of  the 
following  permits  to  carry  a  NMFS- 
approved  sea  sampler/observer:  AUantic 
sea  scallop,  Atlantic  herring,  NE 
multispecies,  monkfish,  Atlantic 
mackerel,  spiny  dogfish,  squid, 
butterfish,  scup,  bluefish,  black  sea  bass. 


or  a  moratorium  permit  for  siunmer 
floimder.  *  *  * 
***** 

10.  In  §  648.12,  the  first  sentence  of 
the  introductory  text  is  revised  to  read 
as  follows: 

§648.12    Experimental  fishing. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  A  (General 
Provisions),  B  (Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries),  D 
(Atlantic  Sea  Scallop  Fishery),  E 
(Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries),  F  (NE  Multispecies  and 
Monkfish  Fisheries),  G  (Summer 
Floimder  Fishery),  H  (Scup  Fishery),  I 
(Black  Sea  Bass  Fishery),  J  (Atlantic 
Bluefish  Fishery),  K  (AUantic  Herring 
Fishery),  or  L  (Spiny  Dogfish  Fishery)  of 
this  part  for  the  conduct  of  experimental 
fishing  beneficial  to  the  management  of 
the  resources  or  fishery  managed  under 
that  subpart.  *  *  * 
***** 

11.  In  §  648.13.  paragraph  (f)  is  added 
to  read  as  follows: 

§  648.1 3    Transfers  at  sea. 

***** 

(f)  Atlantic  herring.  Except  for  a 
person  who  purchases  and/or  receives 
Atlantic  herring  at  sea  for  his  ovm 
personal  use  as  bait  and  who  does  not 
have  purse  seine,  mid-water  trawl, 
pelagic  gillnet,  sink  gillnet,  or  bottom 
trawl  gear  on  board,  any  person  or 
vessel  is  prohibited  from  transferring, 
receiving,  or  attempting  to  transfer  or 
receive  any  Atlantic  herring  taken  from 
the  EEZ,  and  any  vessel  issued  an 
AUantic  herring  permit  is  prohibited 
from  transferring,  receiving,  or 
attempting  to  transfer  or  receive, 
AUantic  herring,  unless  the  person  or 
vessel  complies  with  the  following: 

(1)  The  transferring  and  receiving 
vessels  have  been  issued  valid  Atlantic 
herring  permits  and/or  other  applicable 
authorization,  such  as  a  letter  of 
authorization  from  the  Regional 
Administrator,  to  transfer  or  receive 
herring. 

^2)  The  vessel  does  not  transfer  to  a 
U.S.  vessel,  and  a  U.S.  vessel  does  not 
receive,  >  2,000  lb  (907.2  kg)  of  herring 
per  day  in  or  from  a  management  area 
closed  to  directed  fishing  for  AUantic 
herring. 

(3)  The  vessel  does  not  transfer 
herring  in  or  from  an  area  closed  to 
directed  fishing  for  Atlantic  herring  to 
an  IWP  or  Joint  Venture  vessel. 

(4)  The  vessel  does  not  transfer 
AUantic  herring  to  a  Canadian 
transshipment  vessel  that  is  permitted 
in  accordance  with  Pub.  L.  104-297  after 


the  amount  of  herring  transshipped 
equals  the  amount  of  the  BT  specified 
pursuant  to  §  648.200. 

12.  In  §648.14,  paragraph  (a)(103)  is 
revised,  and  paragraphs  (x)(10)  and  (bb) 
are  added  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *  *  * 

(103)  Sell,  barter,  trade,  or  transfer,  or 
attempt  to  sell,  barter,  trade,  or  transfer, 
other  than  solely  for  transport,  any 
Atlantic  herring,  multispecies,  or 
monkfish,  unless  the  dealer  or  transferee 
has  a  valid  dealer  permit  issued  under 
§  648.6.  A  person  who  purchases  and/or 
receives  Atlantic  herring  at  sea  for  his 
ovfn  personal  use  as  bait,  and  does  not 
have  purse  seine,  mid-water  trawl, 
pelagic  gillnet,  sink  gillnet,  or  bottom 
trawl  gear  on  board,  is  exempt  from  the 
requirement  to  possess  an  AUantic 
herring  dealer  permit. 
***** 

(x)  *  *  * 

(10)  Atlantic  herring.  All  Atlantic 
herring  retained  or  possessed  on  a 
vessel  issued  any  permit  under  §  648.4 
are  deemed  to  have  been  harvested  from 
the  EEZ,  unless  the  preponderance  of  all 
submitted  evidence  demonstrates  that 
such  Atlantic  herring  were  harvested  by 
a  vessel  fishing  exclusively  in  state 
waters. 
***** 

(bb)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Fish  for,  possess,  retain  or  land 
AUantic  herring,  unless: 

(i)  The  Atlantic  herring  are  being 
fished  for  or  were  harvested  in  or  from 
the  EEZ  by  a  vessel  holding  a  valid 
Atlantic  herring  permit  under  this  part, 
and  the  operator  on  board  such  vessel 
has  been  issued  an  operator  permit  that 
is  on  board  the  vessel;  or 

(ii)  The  Atlantic  herring  were 
harvested  by  a  vessel  not  issued  an 
Atlantic  herring  permit  that  was  fishing 
exclusively  in  state  waters;  or 

(iii)  The  Atlantic  herring  were 
harvested  in  or  from  the  EEZ  by  a  vessel 
engaged  in  recreational  fishing;  or 

(iv)  Unless  otherwise  specified  in 
accordance  with  §  648.17. 

(2)  Operate,  or  act  as  an  operator  of, 

a  vessel  with  an  AUantic  herring  permit, 
or  a  vessel  fishing  for  or  possessing 
Atlantic  herring  in  or  from  the  EEZ, 
unless  the  operator  has  been  issued,  and 
is  in  possession  of,  a  valid  operator 
permit. 

(3)  Purchase,  possess,  receive,  or 
attempt  to  purchase,  possess,  or  receive, 
as  a  dealer,  or  in  the  capacity  of  a 


dealer,  Atlantic  herring  that  were 
harvested  in  or  from  the  EEZ,  writhout 
having  been  issued,  and  in  possession 
of,  a  valid  Atlantic  herring  dealer 
permit. 

(4)  Purchase,  possess,  receive,  or 
attempt  to  purchase,  possess,  or  receive, 
as  a  processor,  or  in  the  capacity  of  a 
processor,  Atlantic  herring  from  a 
fishing  vessel  with  an  AUantic  herring 
permit  or  from  a  dealer  with  an  AUantic 
herring  dealer  permit,  without  having 
been  issued,  and  in  possession  of,  a 
valid  Atlantic  herring  processor  permit. 

(5)  Sell,  barter,  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer,  for  a  commercial 
purpose,  any  Atlantic  herring,  unless 
the  vessel  has  been  issued  an  Atlantic 
herring  permit,  or  unless  the  Atlantic 
herring  were  harvested  by  a  vessel 
without  an  Atlantic  herring  permit  that 
fished  exclusively  in  state  waters. 

(6)  Purchase,  possess,  or  receive,  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess  or  receive,  for  a 
commercial  purpose,  Atlantic  herring 
caught  by  a  vessel  without  an  Atlantic 
herring  permit,  unless  the  AUantic 
herring  were  harvested  by  a  vessel 
without  an  Atlantic  herring  permit  that 
fished  exclusively  in  state  waters. 

(7)  Possess,  transfer,  receive,  or  sell, 
or  attempt  to  transfer,  receive,  or  sell 
2,000  lb  (907.2  kg)  of  AUantic  herring 
per  trip,  or  land,  or  attempt  to  land  > 
2,000  lb  (907.2  kg)  of  AUantic  herring 
per  day  in  or  from  an  area  of  the  EEZ 
subject  to  restrictions  pursuant  to 

§  648.202(a). 

(8)  Possess,  transfer,  receive,  or  sell, 
or  attempt  to  transfer,  receive,  or  sell 
2,000  lb  (907.2  kg)  of  AUantic  herring 
per  trip,  or  land,  or  attempt  to  land  > 
2,000  lb  (907.2  kg)  of  AUantic  herring 
per  day  in  or  from  state  waters  subject 
to  restrictions  piu-suant  to  §  648.202(a), 
if  the  vessel  has  been  issued  a  valid 
Atlantic  herring  permit. 

(9)  Transfer  or  attempt  to  transfer 
Atlantic  herring  to  a  Canadian 
transshipment  vessel  that  is  permitted 
in  accordance  with  Pub.  L.  104-297  after 
the  amount  of  herring  transshipped 
equals  the  amount  of  the  BT  specified 
pursuant  to  §  648.200. 

(10)  Transit  an  area  of  the  EEZ  that  is 
subject  to  a  closure  to  directed  fishing 
for  Atlantic  herring  or  restrictions 
pursuant  to  §  648.202(a)  with  >  2,000  lb 
(907.2  kg)  of  herring  on  board,  unless  all 
fishing  gear  is  stowed  as  specified  by 

§  648.23(b). 

(11)  Catch,  take,  or  harvest  AUantic 
herring  in  or  from  the  EEZ  with  a  U.S. 
vessel  that  exceeds  the  size  limits 
specified  in  §648.203. 

(12)  Process  Atlantic  herring  caught  in 
or  from  the  EEZ  in  excess  of  the 


specification  of  USAP  with  a  U.S.  vessel 
that  exceeds  the  size  limits  specified  in 
§  648.203(b). 

(13)  Discard  herring  carcasses  in  the 
EEZ,  or  at  sea  if  a  federally-permitted 
vessel,  after  removing  the  roe. 

(14)  Catch,  take,  or  harvest  AUantic 
herring  in  or  from  the  EEZ  for  roe  in 
excess  of  any  allowed  limit  that  may  be 
established  pursuant  to  §  648.204(b). 

(15)  Catch,  take,  or  harvest  AUantic 
herring  in  or  from  the  EEZ,  unless 
equipped  with  an  operable  VMS  unit  if 
a  vessel  caught  >  500  mt  of  AUantic 
herring  in  the  previous  fishing  year,  or 
intends  to  catch  >  500  mt  of  Atlantic 
herring  in  the  current  fishing  year,  as 
required  by  §  648.205(a). 

(16)  Catch,  take,  or  harvest  >  500  mt 
of  AUantic  herring  in  or  from  the  EEZ 
during  the  fishing  year,  unless  equipped 
with  an  operable  VMS  unit  as  required 
by  §  648.205(a). 

(17)  Receive  Atlantic  herring  in  or 
from  the  EEZ  solely  for  transport,  unless 
issued  a  letter  of  authorization  from  the 
Regional  Administrator. 

(18)  Fail  to  comply  with  any  of  the 
requirements  of  a  letter  of  authorization 
from  the  Regional  Administrator. 

13.  Subpart  K  is  added  to  read  as 
follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

Sec. 

Subpart  K — Management  Measures  for  the 
Atlantic  Herring  Fishery 

648.200  Specifications. 

648.201  Management  areas. 

648.202  Total  allowable  catch  (TAG) 
controls. 

648.203  Vessel  size/horsepower  limits. 

648.204  Herring  roe  restrictions. 

648.205  VMS  requirements. 

648.206  Framework  provisions. 

§648.200    Specifications. 

(a)  The  Atlantic  Herring  Plan 
Development  Team  (PDT)  shall  meet  at 
least  aimually,  but  no  later  than  July, 
with  the  AUantic  States  Marine 
Fisheries  Commission's  (Commission) 
AUantic  Herring  Plan  Review  Team 
(PRT)  to  develop  and  recommend  the 
following  specifications  for 
consideration  by  the  New  England 
Fishery  Management  Council's  AUantic 
Herring  Oversight  Committee:  Optimum 
yield  (OY),  domestic  aimual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  total  foreign  processing  (JVPt), 
joint  venture  processing  (JVP),  internal 
waters  processing  (FWP),  U.S.  at-sea 
processing  (USAP),  border  transfer  (BT), 
total  allowable  level  of  foreign  fishing 
(TALFF),  and  reserve  (if  any).  The  PDT 
and  PRT  shall  also  recommend  the  total 


allowable  catch  (TAC)  for  each 
management  area  and  sub-area. 
Recommended  specifications  shall  be 
presented  to  the  New  England  Fishery 
Management  Council  (Council) 

(b)  Guidelines.  As  the  basis  for  its 
recommendations  under  paragraph  (a) 
of  this  section,  the  PDT  shall  review 
available  data  pertaining  to:  commercial 
and  recreational  catch  data;  current 
estimates  of  fishing  mortality;  stock 
status;  recent  estimates  of  recruitment; 
virtual  population  analysis  results  and 
other  estimates  of  stock  size;  sea 
sampling  and  trawl  siu^ey  data  or,  if  sea 
sampling  data  are  unavailable,  length 
frequency  information  from  trawl 
surveys;  impact  of  other  fisheries  on 
herring  mortality;  and  any  other 
relevant  information.  The  specifications 
recommended  pursuant  to  paragraph  (a) 
of  this  section  must  be  consistent  with 
the  following: 

(1)  OY  must  be  equal  to  or  less  than 
the  allowable  biological  catch  (ABC) 
minus  an  estimate  of  the  expected 
Canadian  NB  fixed  gear  and  GB  herring 
catch,  which  shall  not  exceed  20,000  mt 
for  the  NB  fixed  gear  harvest  and  10,000 
mt  for  the  Canadian  GB  harvest. 

(2)  OY  shall  not  exceed  maximum 
sustainable  yield  (MSY),  unless  an  OY 
that  exceeds  MSY  in  a  specific  year  is 
consistent  with  a  control  rule  that 
ensures  the  achievement  of  MSY  and 
OY  on  a  continuing  basis;  however,  OY 
shall  not  exceed  MSY  prior  to  the  2001 
fishing  year. 

(3)  Factors  to  be  considered  in 
assigning  an  amount,  if  any,  to  the 
reserve  shaU  include: 

(i)  Uncertainty  and  variability  in  the 
estimates  of  stock  size  and  ABC; 

(ii)  Uncertainty  in  the  estimates  of 
Canadian  harvest  from  the  coastal  stock 
complex; 

(iii)  The  requirement  to  insure  the 
availability  of  herring  to  provide 
controlled  opportunities  for  vessels  in 
other  fisheries  in  the  Mid-Atlantic  and 
New  England; 

(iv)  Excess  U.S.  harvesting  capacity 
available  to  enter  the  herring  fishery; 

(v)  Total  world  export  potential  by 
herring  producer  countries; 

(vi)  Total  world  import  demand  by 
herring  consuming  countries; 

(vii)  U.S.  export  potential  based  on 
expected  U.S.  harvests,  expected  U.S. 
consimiption,  relative  prices,  exchange 
rates,  and  foreign  trade  barriers; 

(viii)  Increased/decreased  revenues  to 
U.S.  harvesters  (with/without  joint 
ventures); 

(ix)  Increased /decreased  revenues  to 
U.S.  processors  and  exporters;  and 

(x)  Increased/decreased  U.S. 
processing  productivity. 
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(4)  Adjustments  to  TALFF,  if  any,  will 
be  made  based  on  updated  information 
relating  to  status  of  stocks,  estimated 
and  actual  performance  of  domestic  and 
foreign  fleets,  and  other  relevant  factors. 

(c)  The  Atlantic  Herring  Oversight 
Committee  shall  review  the 
recommendations  of  the  PDT  and  shall 
consult  with  the  Commission's  Herring 
Section.  Based  on  these 
recommendations  and  any  public 
comment  received,  the  Herring 
Oversight  Committee  shall  recommend 
to  the  Council  appropriate 
specifications.  The  Council  shall  review 
these  recommendations  and,  after 
considering  public  conunent,  shall 
recommend  appropriate  specifications 
to  NfMFS.  NfMFS  shall  review  the 
recommendations,  consider  any 
comments  received  from  the 
Commission  and,  on  or  about  September 
15,  shall  publish  notification  in  the 
Federal  Register  proposing 
specifications  and  providing  a  30-day 
public  comment  period.  If  the  proposed 
specifications  differ  from  those 
recommended  by  the  Council,  the 
reasons  for  any  differences  shall  be 
clearly  stated  and  the  revised 
specifications  must  satisfy  the  criteria 
set  forth  in  this  section. 

(d)  On  or  about  November  1  of  each 
year.  NMFS  shall  make  a  final 
determination  concerning  the 
specifications  for  AUantic  herring. 
Notification  of  the  final  specifications 
and  responses  to  public  conunents  shall 
be  published  in  the  Federal  Register.  If 
the  final  specification  amounts  differ 
from  those  recommended  by  the 
Council,  the  reason{s)  for  the 
difference(s)  must  be  clearly  stated  and 
the  revised  specifications  must  be 
consistent  with  the  criteria  set  forth  in 
paragraph  (b)  of  this  section.  The 
previous  year's  specifications  shall 
remain  effective  unless  revised  through 
the  specification  process.  NMFS  shall 
issue  notification  in  the  Federal 
Register  if  the  previous  year's 
specifications  will  not  be  changed. 

(e)  In-season  adjustments.  (1 J  The 
specifications  and  TACs  established 
pursuant  to  this  section  may  be  adjusted 
by  NMFS,  after  consulting  with  the 
Coimcil,  during  the  fishing  year  by 
publishing  notification  in  the  Federal 
Register  stating  the  reasons  for  such 
action  and  providing  an  opportunity  for 
prior  public  comment.  Any  adjustments 
must  be  consistent  with  the  Atlantic 
Herring  FMP  objectives  and  other  FMP 
provisions. 

(2)  If  a  total  allowable  catch  reserve 
{TAC  reserve)  is  specified  for  an  area, 
NMFS  may  make  any  or  all  of  that  TAC 
reserve  available  to  fishers  after 
consulting  with  the  Council.  NMFS 


shall  propose  any  release  of  the  TAC 
reserve  in  the  Federal  Register  and 
provide  an  opportunity  for  public 
comment.  After  considering  any 
comments  received,  any  release  of  the 
TAC  reserve  shall  be  announced 
through  notification  in  the  Federal 
Register. 

§648.201     Management  areas. 

Three  management  areas,  which  may 
have  different  management  measiu-es, 
are  established  for  the  Atlantic  herring 
fishery.  Management  Area  1  is 
subdivided  into  inshore  and  offshore 
sub-areas.  The  management  areas  are 
defined  as  follows: 

(a)  Management  Area  1  (Gulf  of 
Maine):  All  U.S.  waters  of  the  Gulf  of 
Maine  (COM)  north  of  a  line  extending 
from  the  eastern  shore  of  Monomoy 
Island  at  41°  35'  N.  lat.,  eastward  to  a 
point  at  41°  35'  N.  lat.,  69°  00'  W.  long., 
thence  northeasterly  to  a  point  along  the 
Hague  Line  at  42°  53'14"  N.  lat..  67° 
44'35"  W.  long.,  thence  northerly  along 
the  Hague  Line  to  the  U.S. -Canadian 
border,  to  include  state  and  Federal 
waters  adjacent  to  the  States  of  Maine, 
New  Hampshire,  and  Massachusetts. 
Management  Area  1  is  divided  into  Area 
lA  (inshore)  and  Area  IB  (offshore).  The 
line  dividing  these  areas  is  described  by 
the  following  coordinates: 

Area  1 


N.  Latitude 

W.  Longitude 

41° 

58' 

70°  00'  at  Cape  Cod 
shoreline 

42°38.4' 

70°  00' 

42° 

53' 

69°  40' 

43-12' 

69°  00' 

43''40' 

68°  00' 

43° 
(1) 

58' 

67°  22'  (ttie  U.S.- 
Canada Maritime 
Boundary) 
(1) 

'Northward  along  the  irregular  U.S. -Canada 
maritime  boundary  to  the  shoreline. 

(b)  Management  Area  2  (South 
Coastal  Area):  All  waters  west  of  69°  00' 
W.  long,  and  south  of  41°  35'  N.  lat.,  to 
include  state  and  Federal  waters 
adjacent  to  the  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New  York, 
New  Jersey,  Delaware,  Maryland, 
Virginia,  and  North  Carolina. 

(c)  Management  Area  3  (Georges 
Bank):  All  U.S.  waters  east  of  69°  00'  W. 
long,  and  southeast  of  the  line  that  runs 
from  a  point  at  69°  00'  W.  long,  and  41° 
35'  N.  lat.,  northeasterly  to  the  Hague 
Line  at  67°  44'35"  W.  long,  and  42° 
53'14"  N.  lat. 


§  648.202    Total  allowable  catch  (TAC) 
controls. 

(a)  If  NMFS  determines  that  catch  will 
reach  or  exceed  95  percent  of  the  TAC 
in  a  management  area  before  the  end  of 
the  fishing  year,  NMFS  shall  prohibit  a 
vessel,  beginning  the  date  the  catch  is 
projected  to  reach  95  percent  of  the 
TAC,  from  fishing  for,  possessing, 
catching,  transferring,  or  landing  >  2,000 
lb  (907.2  kg)  of  Atlantic  herring  per  trip 
and/or  >  2,000  lb  (907.2  kg)  of  Atlantic 
herring  per  day  in  such  area  pursuant  to 
paragraph  (e)  of  this  section,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section.  These  limits  shall  be 
enforced  based  on  a  calendar  day, 
without  regard  to  the  length  of  the  trip. 

(b)  NMFS  may  raise  the  percent  of  the 
TAC  that  triggers  imposition  of  the 
2,000-lb  (907.2-kg)  limit  specified  in 
paragraph  (a)  of  this  section  through  the 
annual  specification  process  described 
in  §  648.200.  Any  lowering  of  the 
percent  of  the  TAC  that  triggers  the 
2.000-lb  (907.2-kg)  limit  specified  in 
paragraph  (a)  of  this  section  must  be 
accomplished  through  the  framework 
adjustment  or  amendment  processes. 

(c)  A  vessel  may  transit  an  area  that 

is  hmited  to  the  2,000-lb  (907.2-kg)  limit 
specified  in  paragraph  (a)  of  this  section 
with  >  2,000  lb  (907.2  kg)  of  herring  on 
board,  providing  all  fishing  gear  is 
stowed  and  not  available  for  immediate 
use  as  required  by  §  648.23(b). 

(d)  A  vessel  may  land  in  an  area  that 
is  limited  to  the  2',000-lb  (907.2-kg)  hmit 
specified  in  paragraph  (a)  of  this  section 
with  >  2.000  lb  (907.2  kg)  of  herring  on 
board,  providing  such  herring  were 
caught  in  an  area  or  eureas  not  subject  to 
the  2,000-lb  (907.2-kg)  limit  specified  in 
paragraph  (a)  of  this  section  and 
providing  all  fishing  gear  is  stowed  and 
not  available  for  immediate  use  as 
reouired  by  §  648.23(b). 

(e)  NMFS  shall  implement  fishing 
restrictions  as  specified  in  paragraph  (a) 
of  this  section  by  publication  of  a 
notification  in  the  Federal  Register, 
without  further  opportimity  for  public 
comment. 

§  648.203    Vessel  size/horsepower  limits. 

(a)  To  catch,  take,  or  harvest  Atlantic 
herring,  a  U.S.  vessel  issued  an  Atlantic 
herring  permit  must  not  exceed  the 
specifications  contained  in 
§648.4(a)(10)(i)(B).  If  any  such  vessel 
exceeds  such  specifications,  its  permit 
automatically  becomes  invalid  and  the 
vessel  may  not  catch,  take,  or  harvest 
Atlantic  herring,  as  applicable,  in  or 
from  the  FEZ. 

(b)  A  U.S.  vessel  issued  an  Atlantic 
herring  processor  permit  may  receive 
and  process  herring,  providing  such 
vessel  is  ^  165  feet  (50.3  m)  in  length 


overall,  and  <  750  CRT  (680.4  mt).  A 
U.S.  vessel  that  is  >  165  feet  (50.3  m)  in 
length  overall,  or  >  750  CRT  (680.4  mt), 
may  ordy  receive  and  process  herring 
provided  that  the  vessel  is  issued  an 
"Atlantic  herring  processor  permit" 
described  in  §  648.4(a)(10)(ii)  and  that 
the  total  amount  of  herring  received  or 
processed  by  such  vessel  does  not 
exceed  the  USAP  established  in 
accordance  with  §  648.200. 

§648.204    Herring  roe  restrictions. 

(a)  Retention  of  herring  roe.  Herring 
may  be  processed  for  roe,  provided  that 
the  carcasses  of  the  herring  are  not 
discarded  at  sea. 

(b)  Limits  on  the  harvest  of  herring  for 
roe.  The  Council  may  recommend  to 
NMFS  a  limit  on  the  amount  of  herring 
that  may  be  harvested  for  roe  to  be 
implemented  by  framework  adjustment 
in  accordance  with  §  648.206. 

§648.205    VMS  requirements. 

(a)  Except  for  Atlantic  herring  carrier 
vessels,  the  owner  or  operator  of  any 
vessel  issued  an  Atlantic  herring  permit 
that  caught  or  landed  >  500  mt  of 
Atlantic  herring  in  the  previous  fishing 
year,  or  intends  to  catch  or  land,  or 
catches  or  lands  >  500  mt  of  Atlantic 
herring  in  the  current  fishing  year,  must 
have  an  operable  VMS  unit  installed  on 
board  that  meets  the  requirements  of 

§  648.9.  The  VMS  unit  must  be  certified, 
installed  on  board,  and  operable  before 
the  vessel  may  begin  fishing. 

(b)  A  vessel  owner  or  operator,  except 
an  owner  or  operator  of  an  Atlantic 
herring  carrier  vessel,  who  intends  to 
catch  and  land  >  500  mt  of  Atlantic 
herring  must  declare  such  intention  to 
the  Regional  Administrator  prior  to 
obtaining  an  Atlantic  herring  fishing 
permit  for  the  fishing  year. 

(c)  Except  for  Atlantic  herring  carrier 
vessels,  the  owner  or  operator  of  a 
vessel  is  prohibited  from  landing  >  500 
mt  of  Atlantic  herring  caught  in  or  from 
the  EEZ  diuing  a  fishing  year,  unless  in 
compliance  with  §  648.205(b). 

§  648.206    Framework  provisions. 

(a)  Annual  review.  The  Herring  PDT, 
in  consultation  with  the  Commission's 
PRT,  shcdl  review  the  status  of  the  stock 
and  the  fishery.  The  PDT  shall  review 
available  data  pertaining  to  conunercial 
and  recreational  catches,  current 
estimates  of  fishing  mortality,  stock 
status,  estimates  of  recruitment,  virtual 
population  analysis,  and  other  estimates 
of  stock  size,  sea  sampling  and  trawl 
survey  data  or,  if  sea  sampling  data  are 
unavailable,  length  frequency 
information  from  trawl  surveys,  the 
impact  of  other  fisheries  on  herring 
mortality,  and  any  other  relevant 


information.  Based  on  this  review,  the 
PDT  shall  report  to  the  Council's 
Herring  Oversight  Conmiittee  no  later 
than  July,  any  necessary  adjustments  to 
the  management  measiues  and 
recommendations  for  the  Atlantic 
herring  annual  specifications.  The  PDT, 
in  consultation  with  the  PRT,  shall 
recommend  the  specifications,  as  well 
as  an  estimated  TAC,  as  required  by 
§  648.200,  for  the  following  fishing  year. 

(b)  Based  on  these  recommendations, 
the  Herring  Oversight  Committee  shall 
further  recommend  to  the  Coimcil  any 
measiu^s  necessary  to  insure  that  the 
annual  specifications  shall  not  be 
exceeded.  The  Coimcil  shall  review 
these  recommendations  and  any  public 
comment  received  and,  after  consulting 
with  the  Commission,  shjill  recommend 
appropriate  specifications  to  NMFS,  as 
described  in  §  648.200.  Any  suggested 
revisions  to  management  measures  may 
be  implemented  through  the  framework 
process  or  through  an  amendment  to  the 
FMP. 

(c)  Framework  adjustment  process.  In 
response  to  the  annual  review,  or  at  any 
other  time,  the  Council  may  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Atlantic 
herring  FMP,  or  to  address  gear  conflicts 
as  defined  under  §  600.10  of  this 
chapter. 

(1)  Adjustment  process.  After  a 
management  action  has  been  initiated, 
the  Council  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  may  delegate 
authority  to  the  Herring  Oversight 
Committee  to  conduct  an  initial  review 
of  the  options  being  considered.  The 
oversight  committee  shall  review  the 
options  and  relevant  information, 
consider  public  comment,  and  make  a 
recommendation  to  the  Council. 

(2)  After  the  first  framework  meeting, 
the  Council  may  refer  the  issue  back  to 
the  Herring  Oversight  Committee  for 
further  consideration,  make  adjustments 
to  the  measures  that  were  proposed,  or 
approve  of  the  measures  and  begin 
developing  the  necessary  documents  to 
support  the  framework  adjustments.  If 
the  Council  approves  the  proposed 
framework  adjustments,  the  Council 
shall  identify,  at  this  meeting,  a 
preferred  alternative  and/or  identify  the 
possible  alternatives. 

(3)  A  framework  document  shall  be 
prepared  that  discusses  and  shows  the 
impacts  of  the  alternatives.  It  shall  be 
available  to  the  public  prior  to  the 
second  or  final  framework  meeting. 

(4)  After  developing  management 
actions  and  receiving  public  testimony. 


the  Council  shall  make  a 
recommendation  to  NMFS.  The 
Council's  recommendation  must 
include  supporting  rationale  and,  if 
changes  to  the  management  measures 
are  recommended,  an  analysis  of 
impacts  and  a  recommendation  to 
NMFS  on  whether  to  issue  the 
management  measures  as  a  final  rule.  If 
the  Council  recommends  that  the 
management  measures  should  be  issued 
as  a  final  rule,  the  Council  must 
consider  at  least  the  following  factors 
and  provide  support  and  analysis  for 
each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures. 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(5)  If  the  Council's  recommendation 
to  NMFS  includes  adjustments  or 
additions  to  management  measures, 
after  reviewing  the  Council's 
recommendation  and  supporting 
information  NMFS  may: 

(i)  Concur  with  the  Council's 
recommended  management  measures 
and  determine  that  the  recommended 
management  measures  should  be 
published  as  a  final  rule  in  the  Federal 
Register  based  on  the  factors  specified 
in  paragraphs  {c)(4)(i),  (ii),  (iii)  and  (iv) 
of  this  section. 

(ii)  Concur  with  the  Council's 
recommendation  and  determine  that  the 
recommended  management  measures 
should  be  first  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  NMFS 
concurs  with  the  Council's 
recommendation,  the  measures  shall  be 
issued  as  a  final  rule  in  the  Federal 
Register. 

(iii)  If  NMFS  does  not  concur,  the 
Council  shall  be  notified  in  writing  of 
the  reasons  for  the  non-concurrence. 

(d)  Possible  framework  adjustment 
measures.  Measures  that  may  be 
changed  or  implemented  through 
fi-amework  action  include: 

(1)  Management  area  boundaries  or 
additional  management  areas; 
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(2)  Size,  timing,  or  location  of  new  or 
existing  spawning  area  closures; 

(3)  Closed  areas  other  than  spawning 
closures; 

(4)  Restrictions  in  the  amount  of 
fishing  time; 

(5)  A  days-at-sea  system; 

(6)  Adjustments  to  specifications; 

(7)  Adjustments  to  the  Canadian  catch 
deducted  when  determining 
specifications; 

(8)  Distribution  of  the  TAG; 

(9)  Gear  restrictions  (such  as  mesh 
size,  etc.)  or  requirements  (such  as 
bycatch-reduction  devices,  etc.); 

(10)  Vessel  size  or  horsepower 
restrictions; 

(11)  Closed  seasons; 

(12)  Minimum  fish  size; 

(13)  Trip  limits; 

(14)  Seasonal,  area,  or  industry  sector 
quotas; 

(15)  Measures  to  describe  and  identify 
essential  fish  habitat  (EFH),  fishing  gear 
management  measures  to  protect  EFH, 
and  designation  of  habitat  areas  of 
particular  concern  within  EFH; 

(16)  Measures  to  facilitate 
aquaculture,  such  as  minimum  fish 
sizes,  gear  restrictions,  minimum  mesh 
sizes,  possession  limits,  tagging 
requirements,  monitoring  requirements, 
reporting  requirements,  permit 
restrictions,  area  closiires,  establishment 
of  special  management  areas  or  zones, 
and  any  other  measures  included  in  the 
FMP; 

(17)  Changes  to  the  overfishing 
definition; 

(18)  Vessel  monitoring  system 
requirements; 

(19)  Limits  or  restrictions  on  the 
harvest  of  herring  for  specific  uses; 

(20)  Quota  monitoring  tools,  such  as 
vessel,  operator,  or  dealer  reporting 
requirements; 

(21)  Permit  and  vessel  upgrading 
restrictions; 

(22)  Implementation  of  measures  to 
reduce  gear  conflicts,  such  as  mandatory 
monitoring  of  a  radio  channel  by  fishing 
vessels,  gear  location  reporting  by  fixed 
gear  fishermen,  mandatory  plotting  of 
gear  by  mobile  fishermen,  standards  of 
operation  when  conflict  occurs,  fixed 
gear  marking  or  setting  practices;  gear 
restrictions  for  certain  areas,  vessel 
monitoring  systems,  restrictions  on  the 
maximum  niunber  of  fishing  vessels, 
and  special  permitting  conditions; 

(23)  Limited  entry  or  controlled 
access  system; 

(24)  Specification  of  the  amount  of 
herring  to  be  used  for  roe;  and 

(5)  Any  other  measure  ciurently 
included  in  the  FMP. 


(e)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  luider  section  305(e) 
of  the  Magnuson-Stevens  Act. 
[FR  Doc.  00-31220  Filed  12-8-00;  8:45  am] 
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AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment  of  the  2000 

Atlantic  herring  specifications;  closure 

of  Area  1  A. 

SUMMARY:  NMFS  adjusts  the  2000 
annual  specifications  for  the  Atlantic 
herring  fishery  including  total  joint 
venture  processing  (JVPt),  joint  venture 
processing  (JVP),  internal  waters 
processing  (rWP),  U.S.  at-sea  processing 
(USAP),  and  total  allowable  catch  (TAG) 
for  Areas  lA  and  IB.  The  intent  is  to 
reapportion  allowable  catches  of  herring 
within  the  fishery  sectors  and  areas  to 
allow  for  the  achievement  of  the 
objectives  of  the  Fishery  Management 
Plan  for  Atlantic  Herring  (FMP).  NMFS 
also  announces  that  the  directed  fishery 
for  Adantic  herring  in  Area  lA  in  the 
exclusive  economic  zone  (EEZ)  will  be 
closed. 

DATES:  The  closiire  of  Area  lA  is 
effective  December  14,  2000  through 
0001  hoius,  January  1,  2001.  After  0001 
hours,  December  14,  2000,  vessels  may 
not  fish  for,  possess,  catch,  transfer,  or 
land  more  than  2,000  lb  (907.2  kg)  of 
Adantic  herring  per  trip  and  per 
calendar  day.  Comments  on  the 
inseason  adjustment  must  be  received 
by  January  10.  2001. 

ADDRESSES:  Comments  on  the  inseason 
adjustment  should  be  sent  to  Patricia  A. 
Kurkid,  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  1  Blackburn 
Drive,  Gloucester,  MA  01930.  Mark  on 
the  outside  of  the  envelope  "Comments 


on  Inseason  Adjustment  of  2000 
Atlantic  herring  specifications." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9371. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myles  Raizin,  Fishery  Policy  Analyst, 
978-281-9288.  fax  at  (978)  281-9135. 

SUPPLEMENTARY  INFORMATION: 
Inseason  Adjustment 

The  inseason  adjustment  adjusts  the 
2000  specifications  for  the  Atlantic 
herring  fishery  by  transferring  5,000  mt 
specified  for  JVP  and  15,000  mt 
specified  for  IWP  to  USAP,  and 
transferring  15,000  mt  of  Atlantic 
herring  from  the  Area  IB  TAG  to  the 
Area  lA  TAG.  This  action  is  consistent 
with  the  FMP. 

JVP  is  the  amount  of  herring 
pinchased  over  the  side  from  U.S. 
vessels  and  processed  by  foreign  vessels 
in  the  EEZ;  IWP  is  the  amount  of  herring 
purchased  over  the  side  from  U.S. 
vessels  and  processed  by  foreign  vessels 
at  anchor  in  state  waters;  JVPt  is  the 
sum  of  JVP  and  IWP;  and  USAP  is  the 
amount  of  herring  purchased  over  the 
side  from  U.S.  vessels  and  processed  in 
the  EEZ  by  U.S.  vessels  of  the  United 
States  that  are  larger  than  165  ft  (50.3  m) 
in  length  overall  or  greater  than  750 
gross  registered  tons  (680.4  mt).  For 
fishing  year  2000,  JVP  allocations  were 
specified  for  Areas  2  and  3. 

Regulations  at  §  648.200(e)  allow 
NMFS,  after  consulting  with  the  New 
England  Fishery  Management  Council 
(Council),  to  adjust  annual 
specifications  for  the  Adantic  herring 
fishery  during  the  fishing  year  by 
publishing  notification  in  the  Federal 
Register  stating  the  reasons  for  such 
action  and  providing  an  opportunity  for 
public  comment.  Any  adjustments  must 
be  consistent  with  the  FMP  objectives 
and  other  FMP  provisions. 

2000  Herring  Specifications 

The  FMP,  which  was  submitted  for 
Secretarial  review  by  the  Council  on 
March  8,  1999,  and  partially  approved 
on  October  27,  1999,  contains 
specifications  for  the  1999  fishery.  The 
2000  specifications  are  unchanged  from 
those  designated  as  1999  specifications 
in  die  FMP  (see  Table  1).  The  FMP  and 
the  2000  fishery  specifications  were 
implemented  through  a  final  rule 
published  in  the  final  rule  section  of 
this  edition  of  the  Federal  Register. 


Table  1 .  2000  Atlantic  Herring 
Specifications  (unadjusted) 


Specifica- 
tion 


ABC 

OY 

DAH 

DAP 

USAP 

BT 

JVR 

JVP-Area 

2 
JVP-Area 

3 
IWP 

Reserve 
TAC-Area 

1A 
TAC-Area 

IB 
TAC-Area 

2 

TAC-Area 
3 


Recommended  Amount  (mt) 


300,000 

224,000 

•  224,000 

180,000 

0 

4,000 

40,000 

10,000 

5,000 

25,000 

0 

45,000 

25,000 

50,000 
(54,000  TAC  reserve) 

50,000 


Since  submission  of  the  FMP,  the 
Comicil  has  received  new  information 
that  has  prompted  the  Council  to 
reconsider  the  2000  specifications  and 
request  NMFS  to  adjust  those 
specifications  for  the  remainder  of  the 
2000  fishery.  The  adjusted 
specifications  are  presented  in  Table  2 
and  discussed  here. 

table  2.  2000  atlantic  herring 
Specifications  (adjusted) 


Specifica- 
tion 

Recommended  Amount  (mt) 

ABC 

300,000 

OY 

224,000 

DAH 

224,000 

DAP 

180,000 

USAP 

20,000 

BT 

4,000 

JVR 

20,000 

JVP-Area 

2  and 

Areas 

10,000 

IWP 

10,000 

Reserve 

0 

TAC-Area 

1A 

60,000 

TAC-Area 

IB 

10,000 

TAC-Area 

2 

50,000 

(54.000  TAC  resen/e) 

TAC-Area 

3 

50,000 

Adjustment  to  the  TAC  Specificadon  for 
Herring  in  Areas  lA  and  IB 

Area  lA  and  IB  together  comprise 
Area  1 ,  also  referred  to  as  the  Gulf  of 
Maine  (GOM)  stot^  component  of  the 
herring  fishery.  In  preparing  the  FMP 


and  specifications  for  the  1999  fishery, 
the  Council  received  management 
advice  from  Stock  Assessment 
Workshop  27  that  cautioned  that  any 
increase  in  catch  in  the  herring  fishery 
should  not  come  from  Area  1. 
Information  available  at  that  time 
indicated  that  the  historic  fishery 
harvested,  on  average,  approximately 
70,000  mt  per  year  from  Area  1. 
Therefore,  the  Council  established  a 
TAC  of  70,000  mt  for  Area  1,  consistent 
with  the  scientific  advice. 

The  2000  specifications  for  herring 
contained  in  the  FMP  divided  the 
70,000  mt  Area  1  TAG  into  a  TAC  of 
45,000  mt  in  Area  lA  and  25,000  mt  in 
Area  IB.  In  setting  the  Area  1  TAC  in 
the  FMP,  the  Council  noted  that 
estimated  landings  from  the  area  were 
relatively  low  in  1998  and  early  1999. 
Area  lA  landings  for  1998  totaled  only 
43,586  mt,  down  from  67,608  mt  in 
1997.  Since  the  majority  of  herring 
spawning  occurs  in  Area  lA.  the 
Council  reacted  to  the  reduction  in 
landings  in  that  area  by  specifying  a 
TAG  of  only  45,000  mt  TAC,  to  afford 
more  protection  for  the  spawning  stock, 
noting  that  there  was  uncertainty  as  to 
whether  the  decline  in  1998  was  due  to 
a  drastic  change  in  stock  size  or  simply 
due  to  a  change  in  availability. 
However,  landings  from  Area  lA 
rebounded  to  an  estimated  63,195  mt  in 
1999,  causing  the  Council  to  reconsider 
the  appropriate  TAG  for  Area  lA.  The 
Council  concluded  that  the  reduction  in 
landings  in  1998  was  not  a  result  of  low 
herring  abimdance,  but  only  in 
availability  of  fish  in  Area  lA  in  1998. 
Therefore,  the  Council  determined  that 
there  was  no  biological  risk  in 
increasing  the  TAG  in  Area  lA  to  60,000 
mt,  while  reducing  the  TAG  in  Area  IB 
to  10.000  mt.  In  addition,  the  Coimcil 
noted  in  its  request  that  any 
conservation  concerns  regarding 
spawning  potential  for  Area  lA  herring 
are  further  alleviated  by  the  Atlantic 
States  Marine  Fisheries  Commission's 
decision  to  close  sub-areas  in  Area  lA 
to  directed  fishing  during  peak 
spawning  periods. 

The  Council  determined  that  the 
maintenance  of  a  45,000-mt  TAC  in 
Area  lA  for  the  2000  fishery  could 
result  in  an  uimecessary  and 
unintended  adverse  economic  impact, 
since  TAC  in  Area  lA  in  2000  would  be 
approximately  23,000  mt  less  than 
esUmated  1999  landings.  In  Table  E.58 
of  the  Regulatory  Impact  Review  (RIR) 
accompanying  the  FMP,  the  Coimcil 
estimated  that  a  60,000-mt  TAC  in  Area 
lA.  relative  to  1997  landings,  would 
yield  a  gain  in  total  revenues  of 
$121,275.  while  a  TAG  of  45.000  mt 


would  yield  a  loss  in  total  revenue  of 
$1,863,225,  relative  to  1997. 

Adiustment  to  JVP  and  USAP 

In  July  1999,  the  Coimcil  approved 
recommendations  for  herring 
specifications  for  the  2000  fishery  and 
subsequently  submitted  those 
recommendations  to  NMFS  with  an 
accompanying  envfronmental  analysis 
and  RIR.  The  public  was  invited  to 
comment  on  those  recommendations  at 
meatings  of  the  Herring  Committee  and 
Council.  At  that  time,  the  Council 
assumed  that  final  regulations 
implementing  the  FMP  would  be      ^ 
effective  prior  to  the  beginning  of  the 
2000  fishing  year.  However,  in  the  final 
rule  implementing  the  FMP,  NMFS 
extended  the  1999  specifications 
approved  in  the  FMP  to  the  2000 
fishery.  NMFS  informed  the  Council 
that  its  submission  would  be  considered 
as  an  adjustment  to  the  2000 
specifications,  once  the  final  rule 
implementing  the  FMP  was  published. 

The  2000  specifications  implemented 
by  die  FMP  set  USAP  at  0  mt,  JVPt  at 
40,000  mt,  JVP  at  15,000  mt,  and  IWP 
at  25.000  mt.  In  its  submission,  the 
Council  recommended  an  adjustment 
that  transfers  20,000  mt  from  JVPt, 
including  5,000  mt  from  JVP  and  15,000 
mt  from  IWP,  to  USAP,  resulting  in  a 
USAP  of  20,000  mt,  a  JVPt  of  20,000  mt, 
and  JVP  and  IWP  of  10,000  mt  each.  In 
addition,  the  10,000  mt  specification  of 
JVP  now  reflects  the  combined 
allocation  in  Areas  2  and  3,  whereas,  the 
2000  specifications  allocated  5,000  mt 
to  Area  2  and  10,000  mt  to  Area  3. 

There  are  currenUy  no  large  U.S. 
vessels  processing  herring  at  sea  in 
Areas  1,  2,  or  3.  However,  the  Council 
determined  that  capacity  exists  to 
process  20,000  int.  The  Council  does  not 
want  to  deprive  large  U.S.  vessels  of  the 
opportunity  to  accept  herring  over  the     • 
side  and  process  it  at  sea;  large  foreign 
boats  have  the  potential  to  do  this  under 
joint  venture  arrangements. 
Specification  of  USAP  is  consistent  with 
an  objective  of  the  FMP  that  directs  the 
Council  to  adopt  measures  that  would 
maximize  domestic  use  and  encourage 
value-added  product  utilization. 

Closure  of  Area  1 A 

The  regulations  at  50  CFR  648.202 
require  NMFS  to  close,  by  notification 
action,  the  directed  Atlantic  herring 
fishery  in  any  of  the  four  management 
areas  designated  in  the  FMP,  if  the 
harvest  of  Atlantic  herring  is  projected 
to  reach  95  percent  of  the  TAG  allocated 
to  that  area.  NMFS  determined,  based 
on  available  data,  that  95  percent  of  the 
adjusted  Area  lA  TAC  of  60,000  mt  has 
been  harvested.  Therefore,  NMFS 
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announces  that  the  directed  fishery  for 
Atlantic  herring  in  Area  lA  in  the  EEZ 
wiH  be  closed.  The  closure  of  Area  1 A 
is  effective  December  14,  2000  through 
0001  hours,  January  1,  2001.  After  0001 
hours,  December  14,  2000,  vessels  may 
not  fish  for,  possess,  catch,  transfer,  or 
land  more  than  2,000  lb  (907.2  kg)  of 
Adantic  herring  per  trip.  In  addition, 
vessels  may  not  land  more  than  one  trip 
or  2,000  lb  (907.2  kg)  of  Atlantic  herring 


per  calendar  day.  Vessels  may  transit 
Area  lA  with  more  than  2,000  lb  (907.2 
kg)  of  herring  on  board  providing  all 
fishing  gear  is  stowed  and  not  available 
for  immediate  use  as  required  by 
§  648.23(b). 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  bom  review 
under  Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  4,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-31371  Filed  12-8-00;  8:45  am] 
BILUNG  CODE:  3510-22-S 
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December  11,  2000 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  denials. 

summary:  The  FMCSA  is  publishing  the 
names  of  persons  denied  exemptions 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  and  the  reasons  for  the 
denials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  applications 
addressed  in  this  notice,  Ms.  Teresa 
Doggett,  Office  of  Bus  and  Truck 
Standards  and  Operations,  MC-PSD, 
(202)  366-2990;  for  information  about 
legal  issues  related  to  this  notice,  Mr. 
Joe  Solomey,  Office  of  the  Chief 
Counsel,  (202)  366-1374,  FMCSA.  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  (Secretary) 
has  the  authority  under  49  U.S.C.  31502 
and  31136  to  establish  standards  for 
physical  qualifications  that  must  be  met 
by  commercial  motor  vehicle  drivers  in 
interstate  commerce.  These  standards 
are  published  in  Part  391  of  the  Federal 
Motor  Carrier  Safety  Regulations.  The 
history  and  delegation  of  authority  to 
the  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  was  published 
in  the  Federal  Register  on  January  4, 
2000  (65  FR  220). 

Background 

On  June  9, 1998,  the  FHWA's  waiver 
authority  changed  with  enactment  of  the 
Transportation  Equity  Act  for  the  21st 
Centiuy  (TEA-21),  Public  Law  105-178, 
112  Stat.  107.  Section  4007  of  TEA-21 
amended  the  waiver  provisions  of  49 
U.S.C.  31136(e)  and  31315  to  change  the 
standard  for  evaluating  waiver  requests, 
to  distinguish  between  a  waiver  and  an 
exemption,  and  to  establish  term  limits 
for  both.  Under  revised  section 
31136(e),  the  FMCSA  may  grant  a 
waiver  for  a  period  of  up  to  3  months 
or  an  exemption  for  a  renewable  2-year 
period. 

The  amendments  to  49  U.S.C. 
31136(e)  also  changed  the  criteria  for 
exempting  a  person  from  application  of 
a  regulation.  Previously  an  exemption 
was  appropriate  if  it  was  consistent  with 
the  public  interest  and  the  safe 
operation  of  CMVs.  Now  the  FMCSA 
may  grant  an  exemption  if  it  finds  "such 


exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  According  to 
the  legislative  history,  the  Congress 
changed  the  statutory  standard  to  give 
the  agency  greater  discretion  to  consider 
exemptions.  The  previous  standard  was 
judicially  construed  as  requiring  an 
advance  determination  that  absolutely 
no  reduction  in  safety  would  result  from 
an  exemption.  The  Congress  revised  the 
standard  to  require  that  an  "equivalent" 
level  of  safety  be  achieved  by  the 
exemption. 

The  FMCSA  individually  evaluated 
247  exemption  requests  on  their  merits, 
as  required  by  the  decision  in 
Rauenhorst  v.  United  States  Department 
of  Transportation,  Federal  Highway 
Administration.  95  F.  3d.  715  (8th  Cir. 
1996),  and  determined  that  the 
applicants  do  not  satisfy  the  criteria 
established  to  demonstrate  that  granting 
the  exemptions  is  likely  to  achieve  an 
equal  or  greater  level  of  safety  than 
exists  without  the  exemption.  Each 
applicant  has,  prior  to  this  notice, 
received  a  letter  of  final  disposition  on 
his/her  individual  exemption  request. 
Those  decision  letters  fully  outlined  the 
basis  for  the  denial  and  constitute  final 
agency  action.  The  list  published  today 
simamarizes  the  agency's  recent  denials 
as  required  under  49  U.S.C.  31315(b)(4) 
by  periodically  publishing  names  and 
reason  for  denials. 

Two  hundred  and  six  applicants 
lacked  sufficient  recent  driving 
experience  over  the  past  three  years. 
Thirteen  applicants  lacked  at  least  three 
years  of  experience  driving  a 
commercial  motor  vehicle  with  their 
respective  vision  deficiencies.  Two 
applicants  had  no  experience  driving  a 
commercial  motor  vehicle.  Five 
applicants  were  convicted  of  moving 
violations  in  conjunction  with 
accidents.  An  applicant  for  an 
exemption  cannot  be  involved  in  an 
accident  for  which  he  or  she  received  a 
citation  for  a  moving  violation.  Two 
applicants  could  not  qualify  for  the 
exemption  because  they  were  convicted 
of  three  speeding  violations  in  a  three- 
year  period,  thus  exceeding  the  two 
speeding  violation  maximiun  in  a  three- 
year  period  to  qualify  for  the  vision 
exemption.  Two  applicants  had  their 
licenses  suspended  during  the  three- 
year  period  and,  therefore,  could  not 
qualify  for  the  exemption.  Two 
applicants  did  not  qualify  for  the  vision 
exemption  because,  in  addition  to  the 
vision  deficiency,  they  have  other 
disqualifying  medical  conditions,  and 
cannot  meet  the  physical  qualifications 
standards  found  at  49  CFR  391.41.  One 
applicant  did  not  have  sufficient 


peripheral  vision  in  the  better  eye  to 
qualify  for  an  exemption.  Fourteen 
applicants  did  not  qualify  for  the 
exemption  because  they  meet  the  vision 
standards  at  49  CFR  391.41(b){10). 

Summary  of  Causes  for  Not  Granting 
Exemptions 

The  FMCSA  has  denied  the  following 
petitions  for  exemption  from  the  vision 
standard  in  49  CFR  391.4l{b)(10).  In 
accordance  with  49  U.S.C.  31315(b)(4) 
and  31136(e),  the  agency  is  publishing 
the  names  of  the  applicants  and  the 
reasons  for  not  granting  exemptions. 

1.  Darryl  P.  Aalvik 

Mr.  Aalvik  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

2.  Raymond  Albemaz 

Mr.  Albemaz  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

3.  Jesse  D.  Alligood 

Mr.  Alligood  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

4.  Roberto  E.  Alvarado 

Mr.  Alvarado  has  no  experience 
operating  a  commercial  motor  vehicle 
and  therefore  presented  no  evidence 
from  which  the  FMCSA  can  conclude 
that  granting  the  exemption  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption. 

5.  Tracy  Ammons 

Mr.  Ammons  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safety 
performance. 

6.  Mike  Anderson 

Mr.  Anderson  does  not  have  3  years 
of  experience  driving  a  commercial 
motor  vehicle  with  his  vision 
deficiency. 

7.  Melvin  R.  Athey,  Jr. 

Mr.  Athey  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


8.  Doug  Aulbach 

Mr.  Aulbach  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiu*e  safe 
performance. 

9.  Richard  M.  Auh 

Mr.  Ault  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

10.  John  W.  Badgley 

Mr.  Badgley  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

11.  Stanley  C.  Bailey 

Mr.  Bailey  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

12.  John  E.Baker 

Mr.  Baker  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

13.  William  H.Ballew 

Mr.  Ballew  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

14.  Michael  L.  Balmer 

Mr.  Balmer  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

15.  Bobby  Balusek,  Sr. 

Mr.  Balusek  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

16.  Timothy  D.  Barger 

Mr.  Barger  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 


adequate  predictor  of  future  safe 
performance. 

1 7.  Ronald  Becklund 

Mr.  Becklund  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiu-e  safe 
performances- 

18.  James  J.  Belfiore 

Mr.  Belfiore  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiire  safe 
performance. 

19.  Martin  Bellcour 

Mr.  Bellcour  does  not  have  3  years 
recent  experience  driving  a  commercial 
motor  vehicle  with  his  vision 
deficiency. 

20.  Donald  Bersano 

Mr.  Bersano  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

21.  Paul  D.  Berube 

Mr.  Berube  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

22.  Walter  E.  Bible 

Mr.  Bible  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

23.  John  M.  Bigler 

Mr.  Bigler  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

24.  William  Bonivich 

Mr.  Bonivich  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

25.  Allen  G.  Bors 

Mr.  Bors  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 


adequate  predictor  of  future  safe 
performance. 

26.  Claude  Bowden 

Mr.  Bowden  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

27.  Howard  A.  Bradeen 

Mr.  Bradeen  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

28.  Russell  Bradshaw 

Mr.  Bradshaw  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

29.  Joe  C.  Briones 

Mr.  Briones  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

30.  William  R.  Broman 

Mr.  Broman  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

31.  Andrew  E.  Brown 

Mr.  Brown  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

32.  Anthony  D.  Brown 

Mr.  Brown  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

33.  Richard  D.  Brown 

Mr.  Brown  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

34.  Saul  Brown 

Mr.  Brown  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
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iinder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  hiture  safe 
performance. 

35.  Robert  J.  Bruce 

Mr.  Bruce  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  nonnal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

36.  Franklin  Brume 

Mr.  Brume  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10}. 
According  to  an  exam,  his  corrected 
visual  acuity  is  20/20  in  the  right  eye 
and  20/25  in  the  left  eye.  He  does  not 
need  a  vision  exemption. 

37.  Charles  BuUer 

Mr.  Buller  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

38.  Clifford  Bumside 

Mr.  Burnside  does  not  have  3  years 
recent  experience  driving  a  commercial 
motor  vehicle  with  his  vision 
deficiency. 

39.  Joseph  Cameron 

Mr.  Cameron  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

40.  Timothy  Campo 

Mr.  Campo  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

41.  Bobby  R.  Carroll 

Mr.  Carroll  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

42.  Corey  J.  Catt 

Mr.  Catt  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

43.  William  J.  Caudill 

Mr.  Caudill  does  not  have  sufficient 
driving  experience  over  the  past  3  years 


imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

44.  Charles  R.  Chambers 

Mr.  Chambers  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

45.  Al  Chance 

Mr.  Chance  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

46.  John  D.  Chaney 

Mr.  Chaney  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

47.  Jay  A.  Chapman 

Mr.  Chapman  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

48.  James  Christian 

Mr.  Christian  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

49.  Stanley  Christman 

Mr.  Christman  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  futiu«  safe 
performance. 

50.  Edward  Cieslik 

Mr.  Cieslik  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

51.  Anthony  T.  Cinque 

Mr.  Cinque  does  not  have  sufficient 
driving  experience  over  the  past  3  yeeirs 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


52.  Peter  D.  Clark 

Mr.  Clark  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

53.  Lindon  R.  Coates 

Mr.  Coates  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

54.  Robert  Coates,  Jr. 

Mr.  Coates  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

55.  Roger  L.  Collins 

Mr.  Collins  was  charged  with  a 
moving  violation  on  August  20, 1996,  in 
conjunction  with  an  accident,  which 
disqualifies  him. 

56.  Rusbel  P.  Contreras 

Mr.  Contreras  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

57.  George  E.  Cooper 

Mr.  Cooper  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

58.  Charles  Comwell 

Mr.  Comwell  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

59.  Randy  Cowgill 

Mr.  Cowgill  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  nonnal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

60.  David  L.  Creamer 

Mr.  Creamer  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


61.  Jo  E.  Crocker 

Mr.  Crocker  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

62.  Gerald  Culverwell 

Mr.  Culverwell  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  cis 
an  adequate  predictor  of  future  safe 
performance. 

63.  Jefferey  A.  Darge 

Mr.  Darge  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

64.  Eric  Davis,  Sr. 

Mr.  Davis  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

65.  Mihon  Day 

Mr.  Day  had  three  commercial  motor 
vehicle  speeding  violations  within  a  3- 
year  period  while  operating  a 
commercial  motor  vehicle.  He  does  not 
qualify  since  each  applicant  is  allowed 
only  2  citations. 

66.  William  A.  Decker 

Mr.  Decker  had  three  commercial 
motor  vehicle  speeding  violations 
within  a  3-year  period  while  operating 
a  commercial  motor  vehicle.  He  does 
not  qualify  since  each  applicant  is 
allowed  only  2  citations. 

67.  Bradley  D.  DeHaven 

Mr.  DeHaven  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10) 
according  to  his  most  recent  eye  exam. 
His  corrected  visual  acuity  is  20/20  in 
the  right  eye  and  20/40  in  the  left  eye. 
He  does  not  need  an  exemption. 

68.  George  P.  Deon 

Mr.  Deon  does  not  have  three  years  of 
experience  driving  a  commercial  motor 
vehicle  vdth  his  vision  deficiency. 

69.  Rod  Dowden-Parrott 

Mr.  Dowden-Parrott  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 


70.Winiam  E.  Droll,  Jr 

Mr.  Droll  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

71.  George  Eicholz 

Mr.  Eicholz  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

72.  Frederick  B.  Ellis 

Mr.  Ellis  does  not  have  3  years  recent 
experience  driving  a  commercial  motor 
vehicle  with  his  vision  deficiency.  - 

73.  Van  Emery,  Jr. 

Mr.  Emery  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safety 
performance. 

74.  Mitchell  E.  Estep 

Mr.  Estep  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10) 
according  to  his  most  recent  eye  exam. 
The  doctor  was  able  to  correct  the 
driver's  vision  to  20/40  in  the  weaker 
left  eye.  The  right  eye  is  normal  with  an 
uncorrected  visual  acuity  of  20/20.  He 
does  not  need  an  exemption. 

75.  John  Evenson 

Mr.  Evenson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

76.  Mark  Everline 

Mr.  Everline  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

n.  Loel  Faulkinham 

Mr.  Faulkinham  does  not  have 
sufficient  peripheral  vision  in  the  better 
eye  to  qualify  for  an  exemption. 

78.  Thomas  Ferris 

Mr.  Ferris  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


79.  Jerald  Ford 

Mr.  Ford  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

80.  Vernon  L.  Forman 

Mr.  Forman  has  other  medical 
conditions  making  him  otherwise 
unqualified  under  the  Federal  Motor 
Carrier  Safety  Regulations.  All 
applicants  must  meet  all  other  physical 
qualifications  standards  in  49  Cm 
391.41(b)(l-13). 

81.  Hyman  Fowler 

Mr.  Fowler  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

82.  Michael  S.  Gancasz 

Mr.  Gancasz  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

83.  Martin  E.  Gard 

Mr.  Gard  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

84.  Alexander  J.  Gater 

Mr.  Gater  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

85.  William  C.  Greenberg 

Mr.  Greenberg  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

86.  David  J.  Greenwood 

Mr.  Greenwood  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

87.  William  K.  Grider 

Mr.  Grider  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
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conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

88.  Mark  A.  Grissom 

Mr.  Grissom  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

89.  Harold  Gunter 

Mr.  Gunter  meets  the  vision 
requirements  at  49  CFR  391.41{b)(10). 
His  corrected  visual  acuity  is  20/20  in 
the  right  eye  and  20/30  in  the  left  eye. 
He  does  not  need  an  exemption. 

90.  Jeffrey  Hahn,  Jr. 

Mr.  Hahn  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

91.  James  W.  Harris 

Mr.  Harris  does  not  have  3  years  of 
experience  driving  a  commercial  motor 
vehicle  with  his  vision  deficiency. 

92.  Johnny  W.  Hartley 

Mr.  Hartley  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

93.  Calvin  Hastings 

Mr.  Hastings  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance.  * 

94.  Timmie  E.  Headley 

Mr.  Headley  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

95.  Thomas  E.  Henderson,  Sr. 

Mr.  Henderson  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

96.  Terry  Hendrickson 

Mr.  Hendrickson  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  luider  normal  highway 
operating  conditions  that  would  serve  as 


an  adequate  predictor  of  future  safe 
performance. 

97.  Robert  Heiuikson 

Mr.  Henrikson  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

98.  Francis  K.  Hill 

Mr.  Hill  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

99.  Donn  Hinkle 

Mr.  Hinkle  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

100.  James  Hoeft 

Mr.  Hoeft  does  not  have  3  years  of 
experience  driving  a  commercial  motor 
vehicle  with  his  vision  deficiency. 

101.  Craig  Hoffiaian 

Mr.  Hoffman  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performemce. 

102.  James  B.  Houchins 

Mr.  Houchins  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

103.  Willie  J.  Howard,  Jr. 

Mr.  Howard  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

104.  Randy  C.  Howell 

Mr.  Howell  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

105.  William  J.  Humphrey 

Mr.  Humphrey  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 


an  adequate  predictor  of  future  safe 
performance. 

106.  Aldeny  Hurst,  Jr. 

Mr.  Hurst  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

107.  Danny  L.  Hyde 

Mr.  Hyde  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an  - 
adequate  predictor  of  future  safe 
performance. 

108.  James  Jackson 

Mr.  Jackson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

109.  Keith  W.  Jackson 

Mr.  Jackson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

110.  Kelvin  C.  Jackson 

Mr.  Jackson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

111.  Monte  L.  Jarvis 

Mr.  Jarvis  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

112.  Chris  D.  Johnson 

Mr.  Johnson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

113.  Curtis  Jones 

Mr.  Jones  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

114.  Derek  L.  Jones 

Mr.  Jones  does  not  have  sufficient 
driving  experience  over  the  past  3  years 


under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

115.  Harold  D.  Jones 

Mr.  Jones  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

116.  Paul  Jones 

Mr.  Jones  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

117.  James  J.  Keranen 

Mr.  Keranen  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
coaditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

118.  Leora  J.  Kirby 

Ms.  Kirby  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

119.  Mark  Knochelman 

Mr.  Knochelman  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

120.  Kelly  R.  Konesky 

Mr.  Konesky  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

121.  Charles  P.  Landrus 

Mr.  Landrus  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

122.  Gary  B.  Laramore,  Sr. 

Mr.  Laramore  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


123.  John  Lawience 

Mr.  Lawrence  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

124.  Didge  Lawson 

Mr.  Lawson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

125.  Byron  K.  Leggett 

Mr.  Leggett  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

126.  RayP.  Lenz 

Mr.  Lenz  dops  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

127.  Earnest  W.  Lewis 

Mr.  Lewis  does  not  have  3  years  of 
experience  driving  a  commercial  motor 
vehicle  with  his  vision  deficiency. 

128.  Jerry  P.  Lindesmith 

Mr.  Lindesmith  does  not  have  3  years 
of  experience  driving  a  commercial 
motor  vehicle  with  his  vision 
deficiency. 

129.  James  S.  Loggins 

Mr.  Loggins  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

130.  Billy  W.Long 

Mr.  Long  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

131.  William  Long 

Mr.  Long  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

132.  Michael  C.  Love 

Mr.  Love  does  not  have  sufficient 
driving  experience  over  the  past  3  years 


under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

133.  Herman  G.  Lovell 

Mr.  Lovell  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

134.  Bruce  A.  Lucas 

Mr.  Lucas  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

135.  Marvin  M.  Lundquist 

Mr.  Lundquist  meets  vision 
requirements  at  49  CFR  391.4l(b)(l0). 
According  to  a  July  14,  1999,  eye  exam, 
his  corrected  visual  acuity  is  20/20  in 
the  right  eye  and  20/30  in  the  left  eye. 
He  does  not  need  an  exemption. 

136.  Randall  S.  Lunge 

Mr.  Lunge  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  woidd  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

137.  James  E.  Lutt 

Mr.  Lutt  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

138.  MervinD.  Lytie 

Mr.  Lytie  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

139.  Jacob  D.  Maestas 

Mr.  Maestas  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

140.  Roland  J.  Mandigo 

Mr.  Mandigo  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 
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141.  Michael  R.  Mangan 

Mr.  Mangan  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiire  safe 
performance. 

142.  David  J.  Mansfield 

Mr.  Mansfield  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

143.  Harold  W.  Martin 

Mr.  Martin  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

144.  Patrick  J.  Martin,  Jr. 

Mr.  Martin  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

145.  Jose  L.  Martinez 

Mr.  Martinez  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10). 
His  corrected  visual  acuity  is  20/20  in 
the  right  eye  and  20/30  in  the  left  eye. 
He  does  not  need  an  exemption. 

146.  Mark  A.  Massengill 

Mr.  Massengill  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  futiu'e  safe 
performance. 

147.  Jason  Masterson 

Mr.  Masterson  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance.  •» 

148.  Walter  P.  Mathys 

Mr.  Mathys  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiue  safe 
performance. 

149.  Gerald  M.  McCay 

Mr.  McCay  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 


adequate  predictor  of  future  safe 
performance. 

150.  Dennis  M.  McDaniel 

Mr.  McDaniel  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

151.  Donald  R.  McGee 

Mr.  McGee  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

152.  Bernard  F.  Mcllonie 

Mr.  Mcllonie  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

153.  Charles  O.  McWhortler 

Mr.  McWhortler  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

154.  Felipe  Medina 

Mr.  Medina  does  not  have  3  years  of 
experience  driving  a  commercial  motor 
vehicle  with  his  vision  deficiency. 

155.  Rosalio  Mendoza 

Mr.  Mendoza  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

156.  Nicholas  Mercorella,  Jr. 

Mr.  Mercorella  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

157.  Dennis  Michaelis 

Mr.  Michaelis  meets  the  vision 
requirements  at  49  CFR  392.41(b)(10}. 
His  vision  is  corrected  to  20/40  in  the 
right  eye  and  20/20  in  the  left  eye.  He 
does  not  need  an  exemption. 

158.  Charles  B.  Miller 

Mr.  Miller  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


159.  Darian  T.  Miller 

Mr.  Miller  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

160.  David  S.  Moore 

Mr.  Moore  meets  the  vision 
requirements  at  49  CFR  391.41{b){10). 
According  to  his  most  recent  eye  exam 
the  doctor  states  that  his  corrected 
visual  acuity  is  20/25  in  the  right  eye 
and  20/40  in  the  left  eye.  He  does  not 
need  an  exemption. 

161.  Jimmy  L.  Moore 

Mr.  Moore  was  involved  in  an 
accident  on  7/3/98  and  was  issued  a 
citation  for  an  "Improper  Turn."  This  is 
a  disqualifying  offense.  An  applicant  for 
an  exemption  cannot  be  involved  in  an 
accident  for  which  he  or  she  received  a 
citation  for  a  moving  violation. 

162.  Philip  B.Moore 

Mr.  Moore  does  not  have  3  years  of 
experience  driving  a  commercial  motor 
vehicle  with  his  vision  deficiency. 

163.  Doug  Moos 

Mr.  Moos  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

164.  Benjamin  C.  Morris 

Mr.  Morris  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

165.  Theodore  C.  Morris 

Mr.  Morris  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

166.  David  L.  Norris 

Mr.  Norris  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

167.  Guillenno  G.  Nuncio 

Mr.  Nuncio  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10). 
According  to  his  most  recent  eye  exam, 
the  doctor  states  that  his  corrected 
visual  acuity  is  20/25  in  the  right  eye 


and  20/20  in  the  left  eye.  He  does  not 
need  an  exemption. 

168.  Will  H.  Ogbum 

Mr.  Ogbum  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

169.  Howard  J.  Oliver,  11 

Mr.  Oliver  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

170.  Keith  E.Page 

Mr.  Page  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

171.  JefferyA-Pate 

Mr.  Pate  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

172.  Craig  B.Peay 

Mr.  Peay  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

173.  Randy  R.  Pedeferri 

Mr.  Pedeferri  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

174.  Rafael  O.Perez 

Mr.  Perez  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  siife 
performance. 

175.  Jeffrey  Peterson 

Mr.  Peterson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

176.  David  A.  Petsch 

Mr.  Petsch  does  not  have  sufficient 
driving  experience  over  the  past  3  years 


under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance.  He  does  not  have  3  years 
experience  driving  a  commercial  motor 
vehicle  with  the  vision  deficiency. 

177.  Marvin  L.  Pond 

Mr.  Pond  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

178.  Vicki  L.  Powell 

Ms.  Powell  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

179.  James  H.  Prewitt,  Jr. 

Mr.  Prewitt  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

180.  Welcome  W.  Pryor,  Jr. 

Mr.  Pryor  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

181.  James  A.  Reay 

Mr.  Reay  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

182.  Christopher  Reed 

Mr.  Reed  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

183.  Kenion  L.  Reid 

Mr.  Reid  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

184.  Elmer  A.  Richmeier 

Mr.  Richmeier  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  imder  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 


185.  Leslie  O.  Roberson 

Mr.  Roberson 's  commercial  driver's 
license  was  suspended  in  December 
1996  for  failing  to  comply  with  a  fine  for 
a  moving  violation.  He  does  not  qualify 
for  an  exemption  since  he  had  a 
suspension  during  the  3-year  period. 

186.  William  Rogers 

Mr.  Rogers  does  not  have  3  years 
recent  experience  driving  a  commercial 
motor  vehicle  with  his  vision 
deficiency. 

187.  Robert  L.  Roy 

Mr.  Roy  was  involved  in  an  accident 
on  July  22,  1997,  and  he  was  convicted 
of  "Following  Improperly."  He  does  not 
qualify  for  an  exemption  since  he  was 
involved  in  an  accident  for  which  he 
received  a  citation  for  a  moving 
violation. 

188.  Christopher  A.  Roystan 

Mr.  Roystan  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

189.  Brian  K.  Ruch 

Mr.  Ruch  does  not  qualify  for  an 
exemption  because  of  involvement  in 
two  serious  violations  and  a  license 
suspension  during  the  3-year  period. 

190.  Robert  L.  Rundall 

Mr.  Rundall  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

191.  Steven  E.Russell 

Mr.  Russell  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

192.  Eugene  Ryals 

Mr.  Ryals  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

193.  Robert  A.  Ryals 

Mr.  Ryals  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 
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194.  Donald  E.  Sanders 

Mr.  Sanders  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiire  safe 
performance. 

195.  Dawna  M.  Saunders 

Ms.  Saunders  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

196.  James  Schaaf 

Mr.  Schaaf  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiu^e  safe 
performance. 

197.  Ted  Schmidt 

Mr.  Schmidt  does  not  meet  all  other 
physical  qualifications  standards  in  49 
CFR  391.41(b)(l-13)  to  qualify  for  an 
exemption. 

198.  James  R.  Schnaiter 

Mr.  Schnaiter  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

199.  Jeffery  SchoU 

Mr.  SchoU  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiue  safe 
performance. 

200.  Paul  E.  Schwartz 

Mr.  Schwartz  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  futiu^  safe 
performance. 

201.  James  A.  Scott,  Jr. 

Mr.  Scott  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
imder  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

202.  Robert  G.  Sells 

Mr.  Sells  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


203.  Carl  Sendelbach 

Mr.  Sendelbach  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

204.  Robert  Shelley 

Mr.  Shelley  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  ein 
adequate  predictor  of  future  safe 
performance.. 

205.  Jeffery  W.  Shelton 

Mr.  Shelton  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

206.  Kirk  S.  Shenberger 

Mr.  Shenberger  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

207.  Jack  Shropshire 

Mr.  Shropshire  does  not  have 
sufficient  ckiving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

208.  Donald  V.  Sill 

Mr.  Sill  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

209.  Gurdeep  Singh 

Mr.  Singh  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

210.  Harold  E.  Singley 

Mr.  Singley  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

211.  Tony  Slaughter 

Mr.  Slaughter  does  not  have  3  years 
recent  experience  driving  a  commercial 
motor  vehicle  with  his  vision 
deficiency. 


212.  GaryA.  Sluder 

Mr.  Sluder  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

213.  Robert  P.  Smith 

Mr.  Smith  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

214.  William  C.Smith 

Mr.  Smith  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

215.  Patrick  W.  Sokolik 

Mr.  Sokolik  does  not  have  sufficient 
driving  experience  over  the  past  3  yeeirs 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

216.  John  W.  Sommerfeldt 

Mr.  Sommerfeldt  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

217.  Jean  Sommers 

Ms.  Sommers  has  no  experience 
operating  a  commercial  motor  vehicle 
and  therefore  presented  no  evidence 
from  which  the  FMCSA  can  conclude 
that  granting  the  exemption  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption. 

218.  William  A.  Sonderegger 

Mr.  Sonderegger  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

219.  Marcial  Soto-Rivas 

Mr.  Soto-Rivas  was  involved  in  an 
accident  on  August  24,  1998,  in  which 
he  was  cited  for  "Improper  Lane 
Travel."  This  is  a  disqualifying  offence. 
An  exemption  applicant  is  not  allowed 
involvement  in  an  accident  where  a 
citation  is  received  for  a  moving 
violation. 


220.  W.C.  Sparks 

Mr.  Sparks  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

221.  Daren  E.  Switzer 

Mr.  Switzer  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

222.  Peter  B.Sylvester 

Mr.  Sylvester  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

223.  Robert  J.  Szabo 

Mr.  Szabo  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

224.  Jeffrey  M.  Taber 

Mr.  Taber  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

225.  George  A.  Tallent 

Mr.  Tallent  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

226.  Ralph  J.  Tanner 

Mr.  Tanner  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10). 
According  to  his  ophthalmologist,  he  is 
20/20  in  the  left  eye  and  20/40  in  the 
right  eye  uncorrected.  He  does  not  need 
an  exemption. 

227.  JohannTheiss 

Mr.  Theiss  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10). 
According  to  his  most  recent  eye  exam, 
the  doctor  states  that  his  corrected 
visual  acuity  is  20/30  in  his  right  and 
20/20  his  left  eye.  He  does  not  need  an 
exemption. 

228.  Barbara  Thompson 

Ms.  Thompson  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 


operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 

229.  John  W.  Tozer,  Jr. 

Mr.  Tozer  was  involved  in  an  accident 
on  February  10, 1999.  He  was  cited  for 
speeding  in  connection  with  the 
accident.  An  applicant  for  an  exemption 
cannot  be  involved  in  an  accident  for 
which  he  or  she  received  a  citation  for 
a  moving  violation. 

230.  Omer  E.  Troyer 

Mr.  Troyer  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

231.  Joseph  Van  Norman 

Mr.  Van  Norman  does  not  have  3 
years  recent  experience  driving  a 
commercial  vehicle  with  his  vision 
deficiency. 

232.  Jeffery  A.  Voltz 

Mr.  Voltz  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

233.  Kevin  M.  Walsh 

Mr.  Walsh  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

234.  David  E.  Ware 

Mr.  Ware  meets  the  vision 
requirements  at  49  CFR  391.41(b}(10j. 
His  corrected  visual  acuity  is  20/20  in 
the  left  eye  and  20/40  in  the  right  eye. 
On  June  16,  1999,  the  Alabama 
Department  of  Motor  Vehicles  removed 
the  intrastate  restriction  from  his 
commercial  license.  He  does  not  need 
an  exemption. 

235.  Charles  Warren 

Mr.  Warren  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

236.  Howard  N.  Webster,  Jr. 

Mr.  Webster  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


237.  WiUiam  K.  Wells 

Mr.  Wells  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

238.  Scott  T.  Welter 

Mr.  Welter  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

239.  Thomas  P.  Werner 

Mr.  Werner  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

240.  Ricky  Whitaker 

Mr.  Whitaker  meets  the  vision 
requirements  at  49  CFR  391.41(b)(10). 
He  does  not  need  a  vision  exemption. 

241.  Matthew  Whitten 

Mr.  Whitten  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

242.  David  M.  Wibirt 

Mr.  Wibirt  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

243.  David  Wills 

Mr.  Wills  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

244.  James  W.  Wilson 

Mr.  Wilson  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 

245.  Douglas  M.  Worley 

Mr.  Worley  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 
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246.  Donald  Wright 

Mr.  Wright  does  not  have  sufficient 
driving  experience  over  the  past  3  years 
under  normal  highway  operating 
conditions  that  would  serve  as  an 
adequate  predictor  of  future  safe 
performance. 


247.  Allen  W.  Wyskowski 

Mr.  Wyskowski  does  not  have 
sufficient  driving  experience  over  the 
past  3  years  under  normal  highway 
operating  conditions  that  would  serve  as 
an  adequate  predictor  of  future  safe 
performance. 


Authority:  49  U.S.C.  322,  31315,  and 
31136;  49  CFR  1.73. 

Issued  on:  December  4,  2000. 
Brian  M.  McLaughlin, 

Director,  Office  of  Policy  Plans  and 

Regulations. 

[FR  Doc.  00-31346  Filed  12-8-00;  8:45  am] 
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Executive  Order  13179  of  December  7,  2000 

Providing    Compensation    to    America's    Nuclear    Weapons 
Workers 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  Public  Law  106-398,  the 
Energy  Employees  Occupational  Illness  Compensation  Program  Act  of  2000 
(Pubhc  Law  106-398,  the  "Act"),  and  to  allocate  the  responsibilities  imposed 
by  that  legislation  and  to  provide  for  further  legislative  efforts,  it  is  hereby 
ordered  as  follows: 

Section  1.  Policy.  Since  World  War  H,  himdreds  of  thousands  of  men  and 
women  have  served  their  Nation  in  building  its  nuclear  defense,  hi  the 
course  of  their  work,  they  overcame  previously  unimagined  scientific  and 
technical  challenges.  Thousands  of  these  courageous  Americans,  however, 
paid  a  high  price  for  their  service,  developing  disabling  or  fatal  illnesses 
as  a  result  of  exposure  to  beryllium,  ionizing  radiation,  and  other  hazards 
unique  to  nuclear  weapons  production  and  testing.  Too  often,  these  workers 
were  neither  adequately  protected  from,  nor  informed  of,  the  occupational 
hazards  to  which  they  were  exposed. 

Existing  workers'  compensation  programs  have  failed  to  provide  for  the 
needs  of  these  workers  and  their  families.  Federal  workers'  compensation 
programs  have  generally  not  included  these  workers.  Further,  because  of 
long  latency  periods,  the  uniqueness  of  the  hazards  to  which  they  were 
exposed,  and  inadequate  exposure  data,  many  of  these  individuals  have 
been  unable  to  obtain  State  workers'  compensation  benefits.  This  problem 
has  been  exacerbated  by  the  past  policy  of  the  Department  of  Energy  (DOE) 
and  its  predecessors  of  encouraging  and  assisting  DOE  contractors  in  oppos- 
ing the  claims  of  workers  who  sought  those  benefits.  This  policy  has  recently 
been  reversed. 

While  the  Nation  can  never  fully  repay  these  workers  or  their  families, 
they  deserve  recognition  and  compensation  for  their  sacrifices.  Since  the 
Administration's  historic  announcement  in  July  of  1999  that  it  intended 
to  compensate  DOE  nuclear  weapons  workers  who  suffered  occupational 
illnesses  as  a  result  of  exposure  to  the  unique  hazards  in  building  the 
Nation's  nuclear  defense,  it  has  been  the  policy  of  this  Administration 
to  support  fair  and  timely  compensation  for  these  workers  and  their  survivors. 
The  Federal  Government  should  provide  necessary  information  and  otherwise 
help  employees  of  the  DOE  or  its  contractors  determine  if  their  illnesses 
are  associated  with  conditions  of  their  nuclear  weapons-related  work;  it 
should  provide  workers  and  their  survivors  with  all  pertinent  and  available 
information  necessary  for  evaluating  and  processing  claims;  and  it  should 
ensure  that  this  program  minimizes  the  administrative  burden  on  workers 
and  their  survivors,  and  respects  their  dignity  and  privacy.  This  order  sets 
out  agency  responsibilities  to  accomplish  these  goals,  building  on  the  Admin- 
istration's articulated  principles  and  the  framework  set  forth  in  the  Energy 
Employees  Occupational  Illness  Compensation  Program  Act  of  2000.  The 
Departments  of  Labor,  Health  and  Human  Services,  and  Energy  shall  be 
responsible  for  developing  and  implementing  actions  under  the  Act  to  com- 
pensate these  workers  and  thefr  families  in  a  manner  that  is  compassionate, 
fafr,  and  timely.  Other  Federal  agencies,  as  appropriate,  shall  assist  in  this 
effort. 
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Sec.  2.  Designation  of  Responsibilities  for  Administering  the  Energy,  Employ- 
ees' Occupational  Illness  Compensation  Program  ("Program"). 

(a)  Secretary  of  Labor.  The  Secretary  of  Labor  shall  have  primary  responsi- 
bility for  administering  the  Program.  Specifically,  the  Secretary  shall: 

(i)  Administer  and  decide  all  questions  arising  under  the  Act  not  assigned 
to  other  agencies  by  the  Act  or  by  this  order,  including  determining  the 
eligibility  of  individuals 

with  covered  occupational  illnesses  and  their  survivors  and  adjudicating 
claims  for  compensation  and  benefits; 

(ii)  No  later  than  May  31,  2001,  promulgate  regulations  for  the  administration 
of  the  Progreun,  except  for  functions  assigned  to  other  agencies  pursuant 
to  the  Act  or  this  order; 

(iii)  No  later  than  July  31,  2001,  ensure  the  availability,  in  paper  and  elec- 
tronic format,  of  forms  necessary  for  making  claims  under  the  Program; 
£md 

(iv)  Develop  informational  materials,  in  coordination  with  the  Secretary 
of  Energy  and  the  Secretary  of  Health  and  Human  Services,  to  help  potential 
claimants  imderstand  the  Program  and  the  application  process,  and  provide 
these  materials  to  individuals  upon  request  and  to  the  Secretary  of  Energy 
and  the  Attorney  General  for  dissemination  to  potentially  eligible  individuals. 

(b)  Secretary  of  Health  and  Human  Services.  The  Secretary  of  Health 
and  Hvunan  Services  shall: 

(i)  No  later  than  May  31,  2001,  promulgate  regulations  establishing: 

(A)  guidelines,  pursuant  to  section  3623(c)  of  the  Act,  to  assess  the  likelihood 
that  an  individual  with  cancer  sustained  the  cancer  in  the  performance 
of  duty  at  a  Department  of  Energy  facility  or  an  atomic  weapons  employer 
facility,  as  defined  by  the  Act;  and 

(B)  methods,  pursuant  to  section  3623(d)  of  the  Act,  for  arriving  at  and 
providing  reasonable  estimates  of  the  radiation  doses  received  by  individuals 
applying  for  assistance  under  this  program  for  whom  there  are  inadequate 
records  of  radiation  exposure; 

(ii)  In  accordance  with  procedures  developed  by  the  Secretary  of  Health 
and  Hvunan  Services,  consider  and  issue  determinations  on  petitions  by 
classes  of  employees  to  be  treated  as  members  of  the  Special  Exposure 
Cohort; 

(iii)  With  the  assistance  of  the  Secretary  of  Energy,  apply  the  methods 
promulgated  under  subsection  (b)(i)(B)  to  estimate  the  radiation  doses  re- 
ceived by  individuals  applying  for  assistance; 

(iv)  Upon  request  from  the  Secreteiry  of  Energy,  appoint  members  for  a 
physician  panel  or  panels  to  consider  individual  workers'  compensation 
claims  as  part  of  the  Worker  Assistance  Program  under  the  process  estab- 
lished piu-suant  to  subsection  (c)(v);  and 

(v)  Provide  the  Advisory  Board  established  under  section  4  of  this  order 
with  administrative  services,  funds,  facilities,  staff,  and  other  necessary  sup- 
port services  and  perform  the  administrative  functions  of  the  President  under 
the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.),  with 
respect  to  the  Advisory  Board. 

(c)  Secretary  of  Energy.  The  Secretary  of  Energy  shall: 

(i)  Provide  the  Secretary  of  Health  and  Human  Services  and  the  Advisory 
Board  on  Radiation  and  Worker  Health  access,  in  accordance  with  law, 
to  all  relevant  information  pertaining  to  worker  exposures,  including  access 
to  restricted  data,  and  any  other  technical  assistance  needed  to  carry  out 
their  responsibilities  vmder  subsection  (b)(ii)  and  section  4(b),  respectively. 

(ii)  Upon  request  from  the  Secretary  of  Health  and  Human  Services  or 
the  Secretary  of  Labor,  and  as  permitted  by  law,  require  a  DOE  contractor, 
subcontractor,  or 
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designated  beryllium  vendor,  pursuant  to  section  3631(c)  of  the  Act,  to 
provide  information  relevant  to  a  claim  under  this  Program; 

(iii)  Identify  and  notify  potentially  eligible  individuals  of  the  availability 
of  compensation  under  the  Program; 

(iv)  Designate,  pursuant  to  sections  3621(4)(B)  and  3622  of  the  Act,  atomic 
weapons  employers  and  additions 

to  the  list  of  designated  berylliimi  vendors; 

(v)  Pursuant  to  Subtitle  D  of  the  Act,  negotiate  agreements  with  the  chief 
executive  officer  of  each  State  in  which  there  is  a  DOE  facility,  and  other 
States  as  appropriate,  to  provide  assistance  to  a  DOE  contractor  employee 
on  filing  a  State  workers'  compensation  system  claim,  and  establish  a  Worker 
Assistance  Program  to  help  individuals  whose  illness  is  related  to  employ- 
ment in  the  DOE's  nuclear  weapons  complex,  or  the  individual's  survivor 
if  the  individual  is  deceased,  in  applying  for  State  workers'  compensation 
benefits.  This  assistance  shall  include: 

(1)  Submittal  of  reasonable  claims  to  a  physician  panel,  appointed  by  the 
Secretary  of  Health  and  Hiunan  Services  and  administered  by  the  Secretary 
of  Energy,  vmder  procedures  established  by  the  Secretary  of  Energy,  for 
determination  of  whether  the  individual's  illness  or  death  arose  out  of 
and  in  the  com-se  of  employment  by  the  DOE  or  its  contractors  and  exposure 
to  a  toxic  substance  at  a  DOE  facility;  and 

(2)  For  cases  determined  by  the  physician  panel  and  the  Secretary  of  Energy 
imder  section  3661(d)  and  (e)  of  the  Act  to  have  arisen  out  of  and  in 
the  covu-se  of  employment  by  the  DOE  or  its  contractors  and  exposure 
to  a  toxic  substance  at  a  DOE  facility,  provide  assistance  to  the  individual 
in  filing  for  workers'  compensation  benefits.  The  Secretary  shall  not  contest 
these  claims  and,  to  the  extent  permitted  by  law,  shall  direct  a  DOE  contractor 
who  employed  the  applicant  not  to  contest  the  claim; 

(vi)  Report  on  the  Worker  Assistance  Program  by  making  publicly  available 
on  at  least  an  annual  basis  claims-  related  data,  including  the  number 
of  claims  filed,  the  number  of  illnesses  found  to  be  related  to  work  at 
a  DOE 

facility,  job  location  and  description,  and  nimiber  of  successful  State  workers' 
compensation  claims  awarded;  and 

(vii)  No  later  than  January  15,  2001,  publish  in  the  Federal  Register  a 
list  of  atomic  weapons  employer  facilities  within  the  meaning  of  section 
3621(5)  of  the  Act,  Department  of  Energy  employer  facilities  within  the 
meaning  of  section  3621(12)  of  the  Act,  and  a  list  of  facilities  owned  and 
operated  by  a  beryllium  vendor,  within  the  meaning  of  section  3621(6) 
of  the  Act. 

(d)  Attorney  General.  The  Attorney  General  shall: 
(i)  Develop  procedures  to  notify,  to  the  extent  possible,  each  claimant  (or 
the  svuvivor  of  that  claimant  if  deceased)  whose  claim  for  compensation 
under  section  5  of  the  Radiation  Exposiure  Compensation  Act  has  been 
or  is  approved  by  the  Department  of  Justice,  of  the  availability  of  supple- 
mental compensation  and  benefits  under  the  Energy  Employees  Occupational 
Illness  Compensation  Program; 

(ii)  Identify  and  notify  eligible  covered  vu-anivun  employees  or  their  svuvivors 
of  the  availability  of  supplemental  compensation  imder  the  Program;  and 

(iii)  Upon  request  by  the  Secretary  of  Labor,  provide  information  needed 
to  adjudicate  the  claim  of  a  covered  uranivmi  employee  under  this  Program. 

Sec.  3.  Establishment  of  Interagency  Working  Group. 

(a)  There  is  hereby  established  an  Interagency  Working  Group  to  be  com- 
posed of  representatives  from  the  Office  of  Management  and  Budget,  the 
National  Economic  Covmcil,  and  the  Departments  of  Labor,  Energy,  Health 
and  Himian  Services,  and  Justice. 
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(b)  The  Working  Group  shall: 

(i)  By  January  1,  2001,  develop  a  legislative  proposal  to  ensure  the  Program's 
fairness  and  efficiency,  including  provisions  to  assure  adequate  administra- 
tive resources  and  swift  dispute  resolution;  and 

(ii)  Address  any  impediments  to  timely  and  coordinated  Program  implemen- 
tation. 

Sec.  4.  Establishment  of  Advisory  Board  on  Radiation  and  Worker  Health. 

(a)  Pursuant  to  Public  Law  106-398,  there  is  hereby  established  an  Advisory 
Board  on  Radiation  and  Health  (Advisory  Board).  The  Advisory  Board  shall 
consist  of  no  more  than  20  members  to  be  appointed  by  the  President. 
Members  shall  include  affected  workers  and  their  representatives,  and  rep- 
resentatives from  scientific  and  medical  communities.  The  President  shall 
designate  a  Chair  for  the  Board  among  its  members. 

(b)  The  Advisory  Board  shall: 

(i)  Advise  the  Secretary  of  Health  and  Human  Services  on  the  development 
of  guidelines  under  section  2(b)(i)  of  this  order; 

(ii)  Advise  the  Secretary  of  Health  and  Hmnan  Services  on  the  scientific 
validity  and  quality  of  dose  reconstruction  efforts  performed  for  this  Program; 
and 

(iii)  Upon  request  by  the  Secretary  of  Health  and  Hmnan  Services,  advise 
the  Secretary  on  whether  there  is  a  class  of  employees  at  any  Department 
of  Energy  facility  who  were  exposed  to  radiation  but  for  whom  it  is  not 
feasible  to  estimate  their  radiation  dose,  and  on  whether  there  is  a  reasonable 
likelihood  that  such  radiation  dose  may  have  endangered  the  health  of 
members  of  the  class. 

Sec.  5.  Reporting  Requirements.  The  Secretaries  of  Labor,  Health  and  Human 
Services,  and  Energy  shall,  as  part  of  their  annual  budget  submissions, 
report  to  the  Office  of  Management  and  Budget  (0MB)  on  their  activities 
under  this  Program,  including  total  expenditvues  related  to  benefits  emd 
program  administration.  They  shall  also  report  to  the  OMB,  no  later  than 
March  1,  2001,  on  the  maimer  in  which  they  will  carry  out  their  respective 
responsibilities  under  the  Act  and  this  order.  This  report  shall  include, 
among  other  things,  a  description  of  the  administrative  structure  established 
within  their  agencies  to  implement  the  Act  and  this  order.  In  addition, 
the  Secretary  of  Labor  shall  annually  report  on  the  total  number  and  types 
of  claims  for  which  compensation  was  considered  and  other  data  pertinent 
to  evaluating  the  Federal  Government's  performance  fulfilling  the  require- 
ments of  the  Act  and  this  order. 

Sec.  6.  Administration  and  Judicial  Review,  (a)  This  Executive  Order  shall 
be  carried  out  subject  to  the  availability  of  appropriations,  and  to  the  extent 
permitted  by  law. 

(b)  This  Executive  Order  does  not  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or  equity  by  a  party  against  the  United 
States,  its  agencies,  its  officers  or  employees,  or  any  other  person. 
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Title  3— 

The  President 


Executive  Order  13180  of  December  7,  2000 

Air  Traffic  Performance-Based  Organization 


By  the  authority  vested  in  me  eis  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  further  improve 
the  provision  of  air  traffic  services,  an  inherently  governmental  function, 
in  ways  that  increase  efficiency,  take  better  advantage  of  new  technologies, 
accelerate  modernization  efforts,  and  respond  more  effectively  to  the  needs 
of  the  traveling  public,  while  enhancing  the  safety,  security,  and  efficiency 
of  the  Nation's  air  transportation  system,  it  is  hereby  ordered  as  follows: 

Section  1,  Establishment  of  the  Air  Traffic  Organization,  (a)  The  Secretary 
of  Tremsportation  (Secretary)  shall,  consistent  with  his  legal  authorities,  move 
to  establish  within  the  Federal  Aviation  Administration  (FAA)  a  performance- 
based  organization  to  be  known  as  the  "Air  Traffic  Organization"  (ATO). 

(b)  The  ATO  shall  be  composed  of  those  elements  of  the  FAA's  Air 
Traffic  Services  and  Reseeirch  and  Acquisition  organizations  that  have  direct 
connection  and  give  support  to  the  provision  of  day-to-day  operational  air 
traffic  services,  as  determined  by  the  Administrator  of  the  Federal  Aviation 
Administration  (Administrator).  The  Administrator  may  delegate  responsi- 
bility for  any  operational  activity  of  the  air  traffic  control  system  to  the 
head  of  the  ATO.  The  Administrator's  responsibility  for  general  safety,  secu- 
rity, and  policymaking  functionis  for  the  National  Airspace  System  is  unaf- 
fected by  this  order. 

(c)  The  Chief  Operating  Officer  (COO)  of  the  Air  Traffic  Control  System, 
established  by  the  Wendell  H.  Ford  Aviation  Investment  and  Reform  Act 
for  the  21st  Century  (Air-21)  (Public  Law  106-181),  shall  head  the  ATO 
and  shall  report  directly  to  the  Administrator  and  be  subject  to  the  authority 
of  the  Administrator.  The  COO,  in  consultation  with  the  Air  Traffic  Control 
Subcommittee  of  the  Aviation  Man^ement  Advisory  Committee,  shall  enter 
into  an  annual  performance  agreement  with  the  Administrator  that  sets 
forth  measurable  organization  and  individual  goals  in  key  operational  areas 
and  describes  specific  targets  and  how  such  goals  will  be  achieved.  The 
COO  may  receive  an  annual  bonus  not  to  exceed  30  percent  of  the  annual 
rate  of  basic  pay,  based  upon  the  Administrator's  evaluation  of  the  COO's 
performance  in  relation  to  the  targets  and  goals  described  above. 

(d)  The  COO  shall  develop  a  5-year  strategic  plan  for  the  air  traffic  control 
system,  including  a  clear  statement  of  the  mission  and  objectives  for  the 
system's  safety,  efficiency,  and  productivity.  This  strategic  plan  must  ensure 
that  ATO  actions  are  consistent  with  long-term  FAA  strategies  for  the  aviation 
system  as  a  whole. 

(e)  The  COO  shall  also  enter  into  a  framework  agreement  with  the  Adminis- 
trator that  will  establish  the  relationship  of  the  ATO  with  the  other  organiza- 
tions of  the  FAA. 

Sec.  2.  Purpose.  The  FAA's  primary  mission  is  to  ensure  the  safety,  security, 
and  efficiency  of  the  National  Airspace  System.  The  purpose  of  this  order 
is  to  enhance  that  mission  and  further  improve  the  delivery  of  air  traffic 
services  to  the  American  public  by  reorganizing  the  FAA's  air  traffic  services 
and  related  offices  into  a  performance-based,  results-oriented,  organization. 
The  ATO  will  be  better  able  to  make  use  of  the  unique  procurement  and 
personnel  authorities  that  the  FAA  currently  has  and  to  better  use  the 
additional  management  reforms  enacted  by  the  Congress  this  year  under 
Air-21.  Specifically,  the  ATO  shall: 
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(a)  optimize  use  of  existing  management  flexibilities  and  authorities  to 
improve  the  efficiency  of  air  traffic  services  and  increase  the  capacity  of 
the  system; 

(b)  develop  methods  to  accelerate  air  traffic  control  modernization  and 
to  improve  aviation  safety  related  to  air  traffic  control; 

(c)  develop  agreements  with  the  Administrator  of  the  FAA  and  users 
of  the  products,  services,  and  capabilities  it  will  provide; 

(d)  operate  in  accordance  with  safety  performance  standards  developed 
by  the  FAA  and  rapidly  respond  to  FAA  safety  and  security  oversight 
findings; 

(e)  consult  with  its  customers,  the  traveling  public,  including  direct  users 
such  as  airlines,  cargo  carriers,  manufacturers,  airports,  general  aviation, 
and  commercial  space  transportation  providers,  and  focus  on  producing 
results  that  satisfy  the  FAA's  external  customer  needs; 

(f)  consult  with  appropriate  Federal,  State,  and  local  pubhc  agencies, 
including  the  Department  of  Defense  and  the  National  Aeronautics  and 
Space  Administration,  to  determine  the  best  practices  for  meeting  the  diverse 
needs  throughout  the  National  Airspace  System; 

(g)  establish  strong  incentives  to  managers  for  achieving  results;  and 

(h)  formulate  and  recommend  to  the  Administrator  any  management,  fiscal, 
or  legislative  changes  necessary  for  the  organization  to  achieve  its  perform- 
ance goals. 

Sec.  3.  Aviation  Management  Advisory  Committee.  The  Air  Traffic  Control 
Subcommittee  of  the  Aviation  Management  Advisory  Committee  shall  pro- 
vide, consistent  with  its  responsibilities  under  Air-21,  general  oversight  to 
ATO  regarding  the  administration,  management,  conduct,  direction,  and  su- 
pervision of  the  air  traffic  control  system. 

Sec.  4.  Evaluation  and  Report.  Not  later  than  5  years  after  the  date  of 
this  order,  the  Aviation  Management  Advisory  Committee  shall  provide 
to  the  Secretary  and  the  Administrator  a  report  on  the  operation  and  effective- 
ness of  the  ATO,  together  with  any  recommendations  for  management,  fiscal, 
or  legislative  changes  to  enable  the  organization  to  achieve  its  goals. 

Sec,  5.  Definitions.  The  term  "air  traffic  control  system"  has  the  same 
meaning  as  the  term  defined  by  section  40102(a)(42)  of  title  49,  United 
States  Code. 

Sec.  6.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any  person. 
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COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Sitka  Pinnacles  Marine 
Reserve  designation; 
published  11-9-00 
ENERGY  DEPARTMENT 
Nuclear  safety  management; 
contractor-  and  government- 
operated  nuclear  facilities; 
published  10-10-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  published  10-11- 
00 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Low  power  FM  radio 
service;  creation  and 
operation;  published  11-9- 
00 

Correction;  published  11- 
17-00 
Radio  stations;  table  of 
assignments: 
Califomia;  published  11-13- 

I         ^ 

Montana;  published  11-9-00 

Nebraska;  published  11-13- 
00 
I        New  Mexico;  published  ti- 
ll        9-00 

North  Carolina;  published 

11-13-00 
Oregon;  published  11-13-00 
Pennsylvania;  published  11- 

13-00 
Texas;  published  11-13-00 
,        Washington;  published  ti- 
ll 13-00 

Wyoming;  published  11-9-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
I        Durable  medical  equipment, 
I  prosthetics,  othotics,  and 


supplies;  supplier 
standards;  published  10- 
11-00 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Sound  recordings,  publicly 
performed,  of  nonexempt 
digital  subschption 
transmissions;  definition  of  a 
>Service>;  published  12-11- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Connecticut;  published  12-6- 
00 
Regattas  and  marine  parades: 
Charleston  Christmas 
Parade  of  Boats; 
published  11-9-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
British  Aerospace;  published 

11-6-00 
CFM  Intemational;  published 

6-13-00 
Empresa  Brasileira  de 

Aeronautica.  S.A.; 

published  11-6-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Practice  and  procedure: 

Civil  money  penalties; 
inflation  adjustment; 
published  12-11-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

Artificially  dwarfed  plants  in 
growing  media  from 
China;  comments  due  by 
12-20-00;  published  12-1- 
00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Sugarcane;  comments  due 
by  12-18-00;  published 
10-18-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 


Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  12-20-00;  published 
12-5-00 
Northeastem  United  States 
fisheries — 

Summer  flounder,  scup. 
and  black  sea  bass; 
comments  due  by  12- 
19-00;  published  11-28- 
00 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Westem  Pacific  pelagic; 
comments  due  by  12- 
18-00;  published  11-3- 
00 
Intemational  fisheries 
regulations: 

Fraser  River  sockeye  and 
pink  salmon;  Inseason 
orders;  comments  due  by 
12-20-00;  published  12-5- 
00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Rubber  tire  manufacturing 
facilities;  comments  due 
by  12-18-00;  published 
10-18-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  12-18-00; 
published  10-26-00 
Texas;  comments  due  by 
12-20-00;  published  11- 
20-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Incumbent  local  exchange 
carriers;  accounting  and 
.  ARMIS  reporting 
requirements; 
comprehensive  review; 
biennial  regulatory  review 
(Phases  2  and  3); 
comments  due  by  12-21- 
00;  published  11-13-00 
Frequency  allocations  and 
radio  treaty  matters: 


3650-3700  MHz  band  and 
4.9  GHz  band;  transfer 
from  Federal  Govemment 
use;  comments  due  by 
12-18-00;  published  11- 
17-00 
Radio  stations;  table  of 

assignments: 

Alabama;  comments  due  by 
12-18-00;  published  11- 
13-00 

Arizona;  comments  due  by 
12-18-00;  published  11- 
13-00 

Colorado  and  Califomia; 
comments  due  by  12-18- 
00;  published  11-13-00 

Georgia;  comments  due  by 
12-18-00:  published  11- 
13-00 

Tennessee;  comments  due 
by  12-18-00;  published 
11-13-00 

West  Virginia;  comments 
due  by  12-18-00; 
published  11-13-00 
Television  broadcasting: 

Children's  television 
programming  reports:  filing 
requirements  extension; 
comments  due  by  12-18- 
00;  published  11-9-00 

Commercial  television 
station  public  interest 
obligations;  standardized 
and  enhanced  disclosure; 
comments  due  by  12-18- 
00;  published  10-19^X) 

Digital  television 
broadcasters;  children's 
televisk>n  obligations; 
comments  due  tjy  12-18- 
00;  published  11-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Child  Support  Enforcement 
Office 

ChiW  support  enforcement 

program: 

Indian  Tribe  and  Trit>al 
organization  funding; 
comments  due  by  12-19- 
00;  published  8-21-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Anesthesiology  devices — 
Apnea  monitor;  special 
controls;  comments  due 
by  12-21-00;  published 
9-22-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Clinical  social  worker 
services;  coverage  and 
payment;  comments  due 
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by  12-18-00;  published 
10-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medical  facility  construction 

and  modernization: 

Uncompensated  services; 

compliance  alternatives; 

comments  due  by  12-18- 

00:  published  10-19-00 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Tribal  government: 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentation 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  12-20-00;  published 
10-30-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Recovery  plans — 
Zayante  band-winged 
grasshopper;  comments 
due  by  12-21-00; 
published  12-6-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  DCS  oil  and 
gas  leases;  comments 
due  by  12-18-00; 
published  11-16-00 
Correction;  comments  due 
by  12-18-00;  published 
11-22-00 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Post  retirement  benefit 
plans  sponsored  by 


govemment  contractors; 
cost  accounting 
standard;  comments 
due  by  12-19-00; 
published  10-5-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Reduction  in  force — 
Retreat  rights;  comments 
due  by  12-19-00; 
published  10-20-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Consumer  reporting 
agencies  information 
disclosure; 
administrative  offset 
against  Federal 
payment;  comments 
due  by  12-22-00; 
published  10-23-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
New  Yori<  annual  fireworks 
displays,  NY;  safety 
zones;  comments  due  by 
12-18-00;  published  11-2- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by 
12-18-00;  published  11- 
17-00 
McDonnell  Douglas; 
comments  due  by  12-20- 
00;  published  11-20-00 
Pratt  &  Whitney;  comments 
due  by  12-18-00; 
published  11-16-00 
Ainworthiness  standards: 
Special  conditions — 
Bombardier  Model  CL- 
600-2C10  series 


airplanes;  comments 
due  by  12-18-00; 
published  11-3-00 
Class  E  airspace;  comments 
due  by  12-22-00;  published 
11-22-00 
Commercial  space 
transportation: 
Launch  site  operation; 
licensing  and  safety 
requirements;  solid 
propellants  handling  and 
cooperation  with  National 
Transportation  Safety 
Board;  comments  due  by 
12-18-00;  published  10- 
19-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Safety  plan;  comments 
due  by  12-22-00; 
published  11-27-00 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 
Hazardous  materials: 

Hazardous  materials 
transportation — 
Harmonization  with  UN 
recommendations, 
International  Maritime 
Dangerous  Goods 
Code,  and  International 
Civil  Aviation 
Organization's  Technical 
Instructions;  comments 
due  by  12-22-00; 
published  10-23-00 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  t>e  available. 

H.J.  Res.  127/P.L.  106-539 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2001 ,  and  for  other 
purposes.  (Dec.  7,  2000;  114 
Stat.  2570) 

Last  List  December  8,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictfy 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servrce. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


CFR  CHECKLIST 


Title 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Govemment  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 
Title  Stock  Number  Price       Revision  Date 


1,  2  (2  Reserved) (869-038-00001-3) 6.50 

3  (1997  Compilation 
and  Parts  1 00  and 

101)  (869-042-00002-1) 22.OT 

4  (869-042-00003-0) 8.50 

5  Parts: 

1-699  (869-042-00004-8) 43.00 

700-1199  (869-042-00005-6) 31.00 

1200-End,  6(6 

Reserved)  (869-042-00006-4) 48.00 

7  Parts: 

1-26  (869-042-00007-2) 28.00 

27-52  (869-042-00008-1) 35.00 

53-209 (869-042-00009-9) 22.00 

210-299 (869-042-00010-2) 54.00 

300-399 (869-042-0001 1-1) 29.00 

400-699 (869-042-00012-9) 41.00 

700-899 (869-042-000 13-7)  37.00 

900-999  (869-042-00014-5)  46.00 

1000-1199  (869-042-00015-3) 18.00 

1200-1599  (869-042-00016-1) 44.00 

1600-1899  (869-042-00017-0) 61.00 

1900-1939  (869-042-00018-8) 21.00 

1940-1949  (869-042-000 19-6) 37.00 

1950-1999  (869-042-00020-0) 38.00 

2000-£nd (869-042-00021-8) 31.W 

8  (869-042-00022-6) 41.00 

9  Parts: 

1-199  (869-042-00023-4) 46.00 

200-End  ,.  (869-042-00024-2) 44.00 

10  Parts: 

1-50  (869-042-00025-1) 46.00 

51-199 (869-042-00026-9) 38.00 

200-499 (869-O42-O0027-7) 38.00 

50O-£nd  (869-042-00028-5)  48.00 

11  (869-042-00029-3) 23.00 

12  Parts: 

1-199  (869-042-00030-7) 18.00 

200-219 (869-042-00031-5) 22.00 

220-299 (869-042-00032-3) 45.00 

300-499 (869-042-00033-1) 29.W 

500-599 (869-042-00034-0)  26.00 

600-€nd  (869-042-00035-8) 53.00 

13  (869-042-00036-6) 35.00 


Apr.  1,2000 


'Jan. 

?nnn 

Jan. 

,2000 

Jan. 

,2000 

,'^n. 

,2UUU 

Jan. 

,2000 

Jan. 

.2000 

Jan, 

,2000 

Jan. 

?oon 

Jan. 

?oon 

Jan. 

?oon 

Jan. 

,2000 

Jan. 

?non 

Jan. 

,2000 

Jan. 

,2000 

Jan. 

,2000 

Jan. 

?nnn 

Jan. 

■AU) 

Jan. 

2000 

Jan. 

,2000 

Jan. 

,2000 

Jan. 

,2000 

Jan. 

?nno 

Jan. 

,2(XXJ 

Jan. 

,2000 

Jan. 

?000 

Jan. 

?nno 

Jan. 

2000 

Jon. 

,20UU 

Jan. 

?nnn 

Jan. 

?non 

Jan. 

?nnn 

Jan. 

.2000 

Jan. 

,2000 

Jan. 

?nnn 

Jon. 

l,2UUU 

56.00 
46.00 
17.00 
29.00 
25.00 

28.00 
45.00 
26.00 


14  Parts: 

1-59  (869-O42-00037-4)  .. 

60-139 (869-042-00038-2)  .. 

140-199 (869-038-00039-1)  .. 

200-1199 (869-042-00040-4)  .. 

1200-End (869-042-00041-2)  .. 

15  Parts: 

0-299  (869-042-00042-1)  .. 

300-799 (869-042-00043-9)  .. 

800-£nd  (869-042-00044-7)  .. 

16  Parts: 

0-999  (869-042-00045-5) 33.00 

1000-£nd (869-042-00046-3) 43.00 

17  Parts: 

1-199  (869-042-00048-0) 32.00 

200-239 (869-042-00049-8) 38.00 

240-£nd  (869-042-00050-1) 49.00 

18  Parte: 

1-399  ...„ (869-042-00051-0) 54.00 

400-£nd  (869-042-00052-8) 15.00 

19  Parte: 

1-140  (869-042-00053-6) 40.00 

141-199 (869-042-00054-4) 40.00 

200-End  (869-042-00055-2) 20.00 

20  Parte: 

1-399  (869-042-00056-1) 33.00 

400-499 (869-042-00057-9) 56.00 

500-€nd  (869-042-00058-7) 58.00 

21  Parte: 

1-99  (869-042-00059-5) 26.00 

100-169 (869-042-00060-9) 30.00 

170-199 (869-042-00061-7) 29.00 

200-299 (869-042-00062-5) 13.00 

300^99 (869-042-00063-3) 20.00 

500-599 (869-042-00064-1) 31.00 

600-799 (869-038-00065-0) 10.00 

800-1299  (869-042-00066-8) 38.00 

1300-End -..  (869-042-00067-6) 15.00 

22  Parte: 

1-299  (869-042-00068-4) 54.00 

300-End  (869-042-00069-2) 31.00 

23  (869-O42-00070-6) 29.00 

24  Parte: 

0-199  (869-042-00071-4) 40.00 

200-499 (869-042-00072-2) 37.00 

500Hii99 (869-042-00073-1) 20.00 

700-1699  (869-042-00074-9) 46.00 

1 700-End (869-042-00075-7) 18.00 

25  (869-042-00076-5) 52.00 

26  Parte: 

§§1.0-1-1.60  (869-042-00077-3) 31.00 

§§1.61-1.169 (869-042-00078-1) 56.00 

§§1.170-1.300 (869-042-00079-0) 38.00 

§§1.301-1.400  (869-042-00080-3) 29.00 

§§1.401-1.440  (869-042-00081-1) 47.00 

§§1.441-1.500  (869-042-00082-0)  36.00 

§§  1.501-1.640 (869-042-00083-8) 32.00 

§§  1.641-1.850 (869-042-00G&4-6) 41.00 

§§  1.851-1.907  (869-042-00065-4) 43.00 

§§1.908-1.1000  (869-042-00086-2) 41.00 

§§11001-1.1400  (869-O42-00087-1) 45.00 

§§1,1401-End  (869-042-00088-9) 66.00 

2-29  (869-042-00089-7) 45.00 

30-39  (869-042-00090-1) 31.00 

40-49  (869-042-00091-9) 18.00 

50-299 (869-042-00092-7) 23.00 

300-499 (869-042-00093-5) 43.00 

500-599 (869-042-00094-3) 12.00 

600-End  (869-042-00095-1) 12.00 

27  Parte: 

1-199  (869-O42-00096-0) 59.00 


Jan.  1 
Jan.  1 
*Jan,  1 
Jan.  1 
Jan.  1 

Jon,  1 
Jan.  1 
Jan.  1 

Jon.  1 
Jon.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
A|X 


Apt 
Apr 
Apr 
Apr 
SApr 

Apr 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
AJy 
AJsr 


Apr.  1 
Apr.  1 

Apr.  1 


2000 
2000 
2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 

2000 
2000 
2000 

2000 
2000 

2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 

2000 
2000 

2000 

2000 
2000 
2000 
2000 
2000 

2000 


2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 


Apr.  1.2000 


VI 

Title 

200-£nd 
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Vll 


stock  Number 

(869-042-00097-fi) 

28  Parts: 

0-42  (869-042-00098-6) 

43-encl  (869-042-00099-4) 

29  Parts: 

0-99  , (869-042-00100-1) 

100-499 (869-042-00101-0) 

500-899 (869-042-00102-8) 

900-1899 (869-042-00 103-6) 

1900-1910  (§§1900  to 

1910.999)  (869-042-00104-^) 

1910  (§§1910.1000  to 

end)  (869-042-00105-2) 

1911-1925  (869-042-00 106-1) 

1926  (869-042-00 107-9) 

1927-£nd (869-042-00108-7)  . 

30  Parts: 

1-199  (869-042-00109-5)  . 

200-699 (869-042-001 10-9)  . 

700-End (869-042-00111-7)  . 

31  Parts: 

0-199  (869-042-00112-5)  . 

200-£nd  (869^)42-00113-3)  . 


Price 

18.00 

43.00 
36.00 

33.00 
14.00 
47.00 
24.00 


28.00 
20.00 
30.00 
49.00 

38.00 
33.00 
39.00 

23.00 
53.00 
32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vd.  Ill 18.00 


1-190  (869-042-00114-1) 

191-399 (869-042-00115-0) 

400-629 (869-042-001 16-8) 

630-699 (869-042-00117-6) 

700-799 (869-042-00118-4) 

800-£nd  (869-042-001 19^2) 

33  Parts: 

1-124  (869-042-00120-6) 

125-199 (869-042-001 2  M) 

200-£nd  (869-042-00122-5) 

34  Parts: 

1-299  (869-042-00123-1) 

300-399 (869-042-00124-9) 

400-End  (869-042-00125-7) 

35  (869-042-00126-5) 

36  Parts 

1-199  (869-042-00 127-3) 

200-299 (869-042-00128-1) 

300-£nd  (869-042-00129-0) 

37 


51.00 
62.00 
35.00 
25.00 
31.00 
32.00 

35.00 

45.00 
36.00 

31.00 
28.00 
54.00 

10.00 

24.00 
24.00 
43.00 


(869-042-00 130-3) 32.00 

38  Parts: 

0-17  (869-O42-00131-I) 40.00 

18-€nd  (869-042-00132-0) 47.00 


39  (869-042-00133^) 


28.00 


40  Parts: 

1-49  (869-042-00134-6) 37.00 

50-51   (869-042-00135-4) 28.00 

52  (5201-52.1018) (869-042-00136-2) 36.00 

52  :59.1019-End)  (869-042-00137-1) 44.00 

5>-59  (869-042-00138-9) 21.00 

60  (869-042-00139-7)  66.00 

61-62  (869-042-00140-1)  23.00 

63(63.1-63.1119) (869-042-00141-9) 66.00 

63  (63.1200-£nd)  (869-042-00142-7) 49.00 

64-71   (869-042-00143-5) 12.00 


72-80  (869-042-00144-3) 

81-85  (869-042-00 145-1) 

86  (869-042-00 146-0) 

87-135 (869-042-00146-8) 

136-149 (869-042-00148-6) 

150-189 (869-042-00149-4) 

190-259 (869-042-00150-8) 


47.00 
36.00 
66.00 
66.00 
42.00 
38.00 
25.00 


Revision  Date 
Apr.  1,  2000 

July  1,2000 
July  1,2000 

July  1,2000 

July  1,2000 

July  1,2000 

July  1,  2000 


Title 


Stock  Number 


Price       Revision  Date 


46.00       *July  1,  2000 


*July  1,  2000 
Juty  1,2000 

'July  1,2000 
July  1,  2000 

July  1,2000 
July  I,  2000 
July  1,  2000 

July  1,2000 
July  1.2000 

2  July  1,  1984 
2July  1,  1984 
2  July  1,  1984 
July  1,  2000 
July  1,2000 
July  1,2000 
July  1,  2000 
July  1,  2000 
July  1,  2000 

July  1,2000 
July  1,  2000 
July  1,2000 

July  1,  2000 
July  1,  2000 
July  1,2000 

July  1,2000 

July  1,  2000 
July  1,  2000 
July  1,2000 

July  1,2000 

July  1,2000 
July  1,  2000 

July  1,2000 

Juty  1,2000 
July  1,2000 
July  1,2000 
July  1,2000 
July  1,  2000 
July  1,  2000 
July  1,2000 
July  1,2000 
July  1,  2000 
July  1,2000 
July  1,  2000 
July  1,  2000 
July  1,  2000 
July  1,2000 
July  1.  2000 
July  1.2000 
July  1,2000 


260-265 (869-042-00151-6) 36.00 

266-299 (869-042-00152-4) 35.00 

300-399 (869-042-00153-2) 29.00 

400-424 (869-042-00154-1) 37.00 

425-699  (869-042-00155-9)  48.00 

700-789 (869-042-00156-7) 46.00 

790-£nd  (869-042-00157-5) 23.00 

41  Cliapters: 

1,  l-l  to  I-IO  13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  ; 4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  1300 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-042-00158-3) 15.00 

101  (869-042-00159-1),.....  37.00 

102-200 (869-042-00160-5) 21.00 

201-End  (869-042-00161-3) 16.00 

42  Parts: 

1-399  (869-03ft-00 162-4)  .. 

400^i29 (869-038-00163-2)  .. 

430-End  (869-038-00164-1)   . 


36.00 
44.00 
54.00 

32.00 
47.00 

28.00 


33.00 
16.00 
45.00 
40.M 


43  Parts: 

1-999  (869-038-00165-9)  . 

1000-end  (869-038-00166-7)  . 

44  (869-038-00167-5)  . 

45  Parts: 

1-199  (869-038-00168-3)  . 

200-499 (869-038-O0169-1)  . 

500-1199  (869-042-001 70-2)  . 

1200-£nd (869-038-00171-3)  .. 

46  Parts: 

1^  (869-038-00172-1) 27.00 

41-69  (869-03&-00 173-0) 23.00 

70-89  (869-038-00174-8) 8.00 

90-139 (869-038-00175-6) 26.00 

140-155 (869-038-00176-4) 15.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-1) 27.00 

200-499 (869-038-001 79-9) 23.00 

500-£nd  (869-042-00 180^)) 23.00 

47  Parts: 

0-19  ;. (869-038-00181-1)  .. 

20-39  (869-038-00182-9)  .. 

40-69  (869-038-00183-7)  .. 

70-79  (869-038-00 184-5)  .. 

80-£hd  (869-038-00185-3)  .. 


39.00 
26.00 
26.00 
39.00 
40.00 

48  Chapters: 

1  (Ports  1-51)  (869-03&-O0 186-1) 55.00 

1  (Ports  52-99)  (869-038-00187-0) 30.00 

2  (Ports  201-299) (869-038-00188-8) 36.00 

•3-6 (869-038-00 189-3) 40.00 

7-14  (869-038-00190-0)  35.00 

15-28  (869-038-001 91-8) 36.00 

2^nd  (869-038-00192-6) 25.00 

49  Parts: 

1-99  (869-038-00 193-4) 34.00 

100-185 (869-038-00194-2) 53.00 

186-199 (869-038-00195-1) 13.00 

200-399 (869-038-00196-9) 53.00 

400-999 (869-038-00197-7) 57.00 

1000-1199  (869-038-00198-5) 17.00 

1200-£nd (869-042-00199-1) 21.00 

50  Parts: 

1-199  (869-038-00200-1)  .. 

200-599 (869-038-00201-9)  .. 


43.00 
22.00 


July  1,  2000 

July  1,  2(X)0 

July  1,  2000 

July  1,2000 

July  1,  2000 

July  1,  2000 

*July  1,2000 

^July  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

^July  1.  1984 

^July  1,  1984 

3July  1,  1984 

3  July  1,  1984 

July  1,  2000 

July  1,  2000 

July  1,  20(X) 

July  1,  2000 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 
Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,2000 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  2000 
Oct.  1,  1999 
Oct.  1,  1999 
Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,  1999 

Oct.  1,2000 

Oct.  1,  1999 
Oct.  1,  1999 


Title                                      Stock  Number  Price       Revision  Date 

600-£nd  (869-038-00202-7) 37.00        Oct.  1,  1999 

CFR  Index  and  Findings 
Aids  (869-O42-00047-1) 53.00        Jon.  1.  2000 

Complete  1999  CFR  set 951.00  1999 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  290.00  1999 

Individual  copies 1.00  1999 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  moiling)  264.00  1996 

'  Because  Title  3  is  on  annual  compikjtion.  ttus  volume  and  all  previous  volunnes 
should  be  retcaned  as  a  permanent  reference  source 

'The  July  1  1985  edition  of  32  CFR  f>arts  1-189  contoffis  o  note  orWy  for 
Parts  1-39  inclusive  for  tfie  fun  text  o(  the  Defense  Acquisitkyi  Reguiatrans 
in  Parts  1-39.  consult  the  ttwee  CFR  volumes  issued  as  of  July  1  1984,  contamtng 
those  parts. 

^The  July  1.  1985  edition  of  41  CFB  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  rtclusive  For  tt>e  fun  text  of  procurement  regulations 
in  CtKpters  1  to  49  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  ttxjse  chapters 

"  No  amendments  to  this  volume  were  promulgated  during  the  period  JorHJonr 
1,  1999  through  January  1,  2000.  The  CfS  volume  issued  as  oi  Jarxjary  1, 
1999  should  be  retained 

'No  amendments  to  this  volume  were  promulgated  dumg  ttw  period  April 
1  1999  through  Apm  1.  2000  The  CFR  volume  issued  as  of  April  1  1999  shouW 
be  retoned 

'No  amendments  to  tfw  volume  were  promulgated  during  the  period  Jiiy 
1  1999  through  July  1.  2000.  The  CFi?  volume  issued  as  of  July  1,  1999  shouW 
be  retained. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monttily  in  cumulative  form. 
Entries  indicate  the  nerture  of  the  changes — 
such  as  revised,  removed,  or  conected. 
$31  per  year. 

Federal  Register  Index 

The  index,  covering  Vhe  contents  of  tfie 
daily  Federal  Register,  Is  Issued  monthly  in 
cumulative  form.  Entries  are  canied 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  sutjjects  are  earned 
as  cross-references. 
$28  per  year. 


A  Undiog  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  puUicaHon 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Onjar  Procaumg  Coda: 

*5421 


DYES. 


war 


enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order   (fflffl^  ' 
Its  Easy!  yg^  i 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City,  State.  ZIP  code 

Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  nameftiddress  availabte  to  other  mnflrri?      | |   | | 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I     I  VISA       1_J  MasterCard  Account 


-D 


Ihankyoujor 

(Crwlit  card  expiration  date)                   ,.j,„„    ,.^».„» 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


'VDO 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

KnoH  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  Tu  keep  our  subscription 
prices  down,  the  Government  Pnnting  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AFR    SMITH212J 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

I  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  2(3402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  EX:  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Orter  Proeesstng  Code  CttargB  yOUr  Order 

*  5468  tt's  Easy! 

n  YES.  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytiine  phone  including  area  code 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  maiiers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


r  I  GPO  Deposit  Account 

I     I  VISA       D  MasterCard  Account 


l-D 


C                                               J 

(Credit  card  expiration  date)                    „rtn»^  f^w^mwf 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pitt.sburgh,  PA  15250-7954 


«oo 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http.V/www.access. gpo.gov/nara/index. html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I    I  li(0,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6216 


Charge  your  order 
It's  Easy! 


VISA 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $    ^ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Please  Choose  Method  of  Payment: 

(Please  type  or  print)  i — i 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


I I  GPO  Deposit  Account 

LJ  VISA       CH  MasterCard  Account 


i-n 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Thank  you  for 

(rredii  rarri  expiration  dale) 

your  order! 

Purchase  order  number  (optional) 

YES  NO 

May  we  make  yourname/address  available  to  odwr  maiien?      |      I   [      | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


12/99 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5419 


I I    I  ES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR) 


Code  of  Federal  Regulations  (CFRM7) 


D  One  year  at  $253  each 
D  Six  months  at  $126.50 
D  One  year  at  $290  each 


vnA 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  SUtte,  ZIP  code 


Daytime  phone  includmg  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  ottier  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


I     I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


l-D 


II                     ■    ._  _  -JJ 

(Credit  card  expiration  date)                  vmir  nwf^g-r' 

Authorizing  signature 


4AX) 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


^ 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Suj)erintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
logia  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  ».24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


y^r^U/ ^    V^V 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

WiUiam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)   $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)   $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  U)    $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)   $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)   $78.00 

1998 

(Book  I) $74.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA 


(B«v.  MO) 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particulju^ly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order.  ^^B  | 
Its  Easy!  HHB I 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


United  States  Government 

INFORMATION 

PUeuCATONS  *  PEWOOCALS  •  aKTBOMC  PHOOUCTS 
Oder  Processing  Code 

*7917 

I I  Y  YlS,  please  send  me  — : — 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


copies  of  The  United  States  Government  Manual  1999/2000, 


Company  or  personaJ  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaiiabie  toother  millers?      | {   | { 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  E>ocuments 

I I  GPO  Deposit  Account        [    |     | 

\_\  VISA       LJ  MasterCard  Account 


-D 


■wn           1                   r 

I  hank  you  for 

(Credit  card  expiratinn  date)                    ^   ^             ,      , 

V    ^.uit  woju  ,,A|/iio.i,Mi  .Kilt  /              your  order ! 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


9/99 
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>000 
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12-12-00 

VoL  65      No.  239 


Tuesday 
Dec.  12,  2000 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penarty  fcx  Pnvcffe  Use,  $300 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


**  A  ***********  A  *  *3_Q2  Q-J-]p 

A   FR         BELLH300B   DEC      00 

BELL    &    HOWELL 

BONNIE    C0LV3N 

300    N   ZEEB   RD 

ANN    ARBOR  MI      48106 


B 


481 


^o 


65 


ISSi 

2 
3 
9 


DE 
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!000 


JMI 


12-12-00 

VoL  65        No.  239 

Pages  77495-77754 


Tuesday 
Dec.  12,  2000 


n 


Federal  Register/Vol.  65,  No.  239/Tuesday,  December  12,  2000 


in 


Contents 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration,  ■ 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7385  of  December  6,  2000 

National  Pearl  Harbor  Remembrance  Day,  2000 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

While  the  bitter  winds  of  war  raged  across  much  of  the  world  on  the 
morning  of  December  7,  1941,  the  United  States  was  still  at  peace.  At 
Pearl  Harbor,  the  130  vessels  of  the  U.S.  Pacific  Fleet  lay  tranquil  in  the 
Sunday  silence.  Then,  at  7:55  a.m.,  that  silence  was  shattered  by  the  sound 
of  falling  bombs  and  the  rattle  of  machine-gun  fire,  as  the  war  came  home 
to  America. 

In  making  such  a  devastating  preemptive  strike,  the  forces  of  Imperial  Japan 
sought  to  weaken  our  national  spirit  and  cripple  our  military  might.  But 
our  attackers  would  soon  learn  that  they  had  seriously  misjudged  the  char- 
acter of  the  Americem  people  and  the  strength  of  our  democracy.  Though 
21  ships  were  sunk  or  badly  damaged,  347  aircraft  destroyed  or  in  need 
of  significant  repair,  and  some  3,500  Americans  dead  or  injured,  the  attack 
on  Pearl  Heirbor  galvanized  our  Nation  into  action,  reaffirmed  our  commit- 
ment to  freedom,  and  strengthened  our  resolve  to  prevail. 

Following  the  attack  on  Pearl  Harbor,  millions  of  Americans  volunteered 
to  serve  in  the  Armed  Forces.  Millions  of  others  filled  factories  and  shipyards 
as  the  great  industrial  engine  of  our  free  enterprise  system  was  harnessed 
to  produce  the  planes,  tanks,  ships,  and  guns  that  armed  the  forces  of 
freedom.  Many  of  the  ships  sunk  during  the  attack  on  Pearl  Harbor  were 
raised  and  repaired  to  sail  once  again  with  the  U.S.  Pacific  Fleet — the 
same  fleet  that  in  September  of  1945  would  witness  the  surrender  of  Imperial 
Japan. 

On  Veterans  Day  this  year,  America  celebrated  the  groundbreaking  for  a 
memorial  in  our  Nation's  capital  dedicated  to  our  World  War  EI  veterans. 
This  memorial  will  stand  as  a  testament  to  the  countless  brave  Americans 
who  responded  to  the  attack  on  Pearl  Harbor  and  the  threat  to  our  freedom 
by  answering  the  call  to  service;  both  at  home  and  overseas.  It  will  also 
stand  as  testament  to  the  spirit  of  a  Nation  that  believes  profoxmdly  in 
the  ideals  upon  which  it  was  founded,  and  it  will  serve  as  an  enduring 
reminder  of  what  Americans  can  accomplish  when  we  work  together  to 
achieve  oxir  common  goals. 

The  outpouring  of  support  for  this  memorial,  from  yoimg  and  old  alike, 
shows  that  the  American  people's  deep  conviction  in  our  Nation's  values 
has  not  diminished  in  the  intervening  years.  We  will  never  forget  the  men 
and  women  who  took  up  arms  in  the  greatest  struggle  himianity  has  ever 
known;  nor  will  we  forget  the  lessons  they  taught  us:  that  we  must  remain 
ever  vigilant,  determined,  and  ready  to  advance  the  cause  of  freedom  when- 
ever and  wherever  it  is  threatened. 

The  Congress,  by  Public  Law  103-308,  has  designated  December  7,  2000, 
as  "National  Pearl  Harbor  Remembrance  Day." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  7,  2000,  as  Nationed  Pearl  Harbor 
Remembremce  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
at  Pearl  Harbor.  I  also  ask  all  Federal  departments  and  agencies,  organizations, 
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and  individuals  to  fly  the  flag  of  the  United  States  at  half-  staff  on  this 
day  in  honor  of  those  Americans  who  died  as  a  result  of  the  attack  on 
Pearl  Harbor. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  OO-ACE-26] 

Amendment  to  Class  E  Airspace;  Pella, 
lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Pella,  lA. 

DATE:  The  direct  final  rule  published  at 
65  FR  46240  is  effective  on  0901  UTC, 
January  25,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  18,  2000  (65  FR 
56240).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  25,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 


Issued  in  Kansas  City,  MO,  on  November 
30,  2000. 

N.J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  00-31645  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4910-13-M    . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  660 
[Docket  No.  OON-1586] 

Revision  to  Requirements  for  Licensed 
Anti-Human  Globulin  and  Blood 
Grouping  Reagents 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  applicable  to 
microbiological  controls  for  licensed 
Anti-Human  Globulin  (AHG)  and  Blood 
Grouping  Reagents  (BGR).  FDA  is 
amending  the  regulations  to  remove  the 
requirements  that  the  products  be 
sterile.  FDA  is  publishing  this  direct 
final  rule  because  the  requirement  that 
these  products  be  sterile  is  not 
necessary  for  the  products  to  be  safe, 
pure,  and  potent.  FDA  is  issuing  these 
amendments  directly  as  a  final  rule 
because  they  are  noncontroversial  and 
there  is  little  likelihood  that  FDA  will 
receive  any  significant  comments 
opposing  the  rule.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
publishing  a  proposed  rule  under  FDA's 
usual  procedures  for  notice  and 
comment  in  the  event  the  agency 
receives  any  significant  adverse 
comments.  If  FDA  receives  any 
significant  adverse  comment  that 
warrants  terminating  the  direct  final 
rule,  FDA  will  consider  such  comments 
on  the  proposed  rule  in  developing  the 
final  rule. 

DATES:  This  rule  is  effective  June  1 1 , 
2001.  Submit  written  comments  on  or 
before  February  26,  2001.  If  FDA 
receives  no  significant  adverse 
comments  diu-iqg  the  specified 
comment  period,  the  agency  intends  to 
publish  a  confirmation  document  on  or 
before  the  effective  date  of  this  direct 
final  rule  confirming  that  the  direct  final 


rule  will  go  into  effect  on  June  11,  2001. 
If  the  agency  receives  any  significant 
adverse  comment  during  the  comment 
period,  FDA  intends  to  withdraw  this 
direct  final  rule  by  publication  in  the 
Federal  Register  before  the  effective 
date  of  this  direct  final  rule. 
ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-1 7), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-^210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

AHG  and  BGR  are  used  primarily  for 
testing  human  blood  for  the  detection  of 
red  cell  antigens  and  antibodies.  As 
defined  in  21  CFR  660.20,  BGR  is  a 
product  that  comes  from  blood,  plasma, 
serum,  or  protein-rich  fluids  and 
consists  of  an  antibody-containing  fluid 
containing  one  or  more  of  the  blood 
grouping  antibodies  listed  in  21  CFR 
660.28(d). 

Under  21  CFR  660.50,  AHG  is  a  serum 
or  protein-rich  fluid  that  consists  of  one 
or  more  antiglobulin  antibodies 
identified  in  21  CFR  660.55(d).  AHG 
and  BGR  are  biological  products  as 
defined  in  section  351  of  the  Public 
Health  Service  Act  (PHS  ACT)  (42  U.S.C 
262).  These  products  are  also  devices,  as 
defined  in  section  201  of  the  Federal 
Food,  Drug,  and  Co^etic  Act  (the  act) 
(21  U.S.C.  321),  and  fall  within  the 
definition  of  in  vitro  diagnostic  (IVD's) 
products  in  §  809.3(a)  (21  CFR  809.3(a)). 

AHG  and  BGR  must  meet  the 
licensing  requirements  of  section  351  of 
the  PHS  Act  and  the  regulations  in  parts 
600  through  660  (21  CFR  parts  600 
through  660).  Section  351  of  the  PHS 
Act,  requires  that  a  license  applicant 
demonstrate  that  the  biological  product 
that  is  the  subject  of  the  application  is 
safe,  pure,  and  potent,  and  that  the 
manufacturing  facilities  are  designed  to 
assure  that  the  biological  product 
continues  to  be  safe,  pure,  and  potent. 

AHG  and  BGR  are  also  medical 
devices  and  in  vitro  diagnostic  products 
as  defined  in  §  809.3(a)  and  therefore  are 
subject  under  the  act  and  21  CFR 
809.20(b)  to  the  requirements  in  the 
quality  system  regulation  (QSR)  in  part 
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820  (21  CFR  part  820).  The  QSR  requires 
that  a  manufacturer  establish 
appropriate  manufacturing  controls.  A 
manufacturer  must  validate  the 
manufacturing  process  in  accordance 
with  §  820.75  and  establish  production 
and  process  controls  {§  820.70).  See  also 
the  "Guideline  for  the  Manufacture  of  In 
Vitro  Diagnostic  Products"  published  in 
the  Federal  Register  of  January  10,  1994 
(59  FR  1402). 

The  standards  for  AHG  and  BGR  were 
established  by  final  rules  published  in 
the  Federal  Register  of  February  11, 
1985,  and  April  19,  1988,  respectively 
(50  FR  5574  and  53  FR  12760).  Tbe 
standards  in  §§  660.20(a)  and  660.50(a) 
require  BGR  and  AHG  to  be 
manufactiued  by  a  "method 
demonstrated  to  consistently  yield  a 
sterile  product."  In  addition,  the 
requirements  for  processing  methods  of 
BGR  and  AHG  under  §§  660.21(a)(2)  and 
660.51(a)(3)  state  that  "(ojnly  that 
material  that  has  been  fully  processed, 
thoroughly  mixed  in  a  single  vessel,  and 
sterile  filtered  shall  constitute  a  lot," 
and  under  §§  660.21(a)(3)  and 
660.51(a)(4)  that  "[a]  lot  may  be 
subdivided  into  clean  sterile  vessels". 

When  the  regxdations  were  codified, 
the  agency  expected  that  AHG  and  BGR 
would  be  manufactured  as  sterile  under 
the  conditions  understood  at  that  time. 
The  agency  also  considered  that  the 
process  of  sterile  filtration  and  a  sterile 
container  and  closure  system,  e.g., 
vessels,  would  be  sufficient  to  yield 
consistently  a  sterile  product  (50  FR 
5574  at  5575;  53  FR  12760  at  12761). 
However,  ciurent  good  manufactiuing 
practices  require  aseptic  processing 
controls  to  be  in  place  in  order  to  ensure 
a  sterile  product.  The  agency  considers 
AHG  and  BGR  to  be  microbiologically 
controlled  FVD's,  which  are  IVD's  that 
are  capable  of  supporting 
microorganism  life  and  growth  and  may 
contain  certain  levels  of 
microorganisms.  Microbiologically 
controlled  IVD's  do  not  need  to  be 
manufactiu"ed  under  aseptic  conditions; 
however,  they  should  be  manufactured 
under  conditions  such  that  the 
microbial  level  will  not  adversely 
impact  product  performance. 
Manufacturers  must  establish 
specifications  for  these  products 
through  testing  and  validation.  FDA's 
revision  of  the  regulations  would  in  no 
way  undermine  the  safety,  potency,  or 
purity  of  the  products.  The  revisions 
would  also  not  prevent  a  manufacturer 
from  implementing  aseptic  processing 
controls  for  manufactiuing  AHG  and 
BGR,  if  the  manufactiu"er  determines 
such  controls  are  appropriate  for  its 
product.  Therefore,  the  agency  is 
revising  the  standards  for  AHG  and  BGR 


to  remove  the  requirement  that  these 
products  be  sterile. 

n.  Highlights  of  the  Direct  Final  Rule 

FDA  is  amending  the  biologies 
regulations  by  revising  §§  660.20, 
660.21,  660.50,  and  660.51  to  clarify  the 
agency's  requirements  with  regard  to 
microbiological  control  in 
manufactiuing  AHG  and  BGR.  FDA  is 
amending  the  regulations  by  deleting  all 
references  to  sterile  processing 
techniques  such  as  sterile  filtration  and 
sterile  container  and  closure  systems. 
FDA  is  amending  §§  660.20(a)  and 
660.50(a)  by  deleting  the  phrase 
regarding  preparation  "by  a  method 
demonstrated  to  yield  consistently  a 
sterile  product"  because  FDA  recognizes 
that  controls  to  ensure  a  sterile  product, 
i.e.,  aseptic  processing  controls,  are  not 
necessary  to  ensure  that  AHG  and  BGR 
meet  their  performance  specifications. 
In  addition,  §  660.21(a)(1)  and 
660.51(a)(1)  include  requirements 
regarding  the  adequacy  of  the 
processing  method.  FDA  is  amending 
§§  660.21(a)(2)  and  660.51(a)(3)  by 
deleting  the  term  "sterile"  because  the 
manufacturer  must  establish  those 
controls  appropriate  for  its  product,  and 
it  may  not  be  necessary  for 
microbiologically  controlled  IVD's  to 
undergo  sterile  filtration.  FDA  is 
amending  §§  660.21(a)(3)  and 
660.51(a)(4)  by  deleting  the  reference  to 
"clean,  sterile  vessels"  because  FDA 
believes  that  manufacturers  are  in  the 
best  position  to  determine  the 
appropriate  level  of  microbial  control 
for  container  and  closure  systems. 
Appropriate  process  specifications  must 
be  established  by  the  manufacturer  to 
ensure  that  microbiologically  controlled 
IVD's  are  manufactured  under 
appropriate  conditions  and  controls 
resulting  in  a  product  that  consistently 
meets  all  of  its  specifications.  The 
manufacturer  must  demonstrate  in  the 
license  application  that  the  appropriate 
level  of  control  of  microbial 
contamination  ensures  that  the 
biological  product  continues  to  meet  the 
licensing  requirements.  The  change  to 
the  regulation  in  no  way  affects  the 
testing  and  validation  a  manufacturer 
must  perform  in  order  to  establish  that 
the  manufacturing  specifications  are 
appropriate  to  ensure  the  product  will 
perform  as  intended.  In  addition,  under 
the  current  good  manufacturing  practice 
regulations  for  blood  and  blood 
components,  end  users  of  AHG  and 
BGR,  such  as  blood  banks,  are  required 
under  §  606.65(c)  to  perform  daily 
checks  for  potency  and  specificity  of 
supplies  and  reagents  used  in  the 
collection  and  testing  of  blood  and 
blood  components. 


The  agency  also  believes  the  change  is 
consistent  with  other  requirements  in 
the  biologies  regulations,  such  as  the 
sterility  testing  requirements  set  forth  in 
§610.12.  This  section  requires  sterility 
testing  for  most  biological  products; 
however,  BGR  and  AHG  are  specifically 
exempted  from  the  sterility  testing 
requirements  for  bulk  and  final 
container  material  (§  610.12(g)(4)). 

The  direct  final  rule  will  also  remove 
the  requirement  in  §  660.51(a)(4)  that  a 
manufacturer  who  subdivides  a  lot  shall 
include  this  information  on  the 
protocol.  FDA  is  making  this  change  to 
reflect  current  agency  practice. 
Manufacturers  will  still  be  required  to 
submit  this  information  in  the  license 
application.  See  §601.2  regarding 
requirements  for  the  submission  of 
samples  and  protocols  to  FDA. 

m.  Rulemaking  Action 

In  the  Federal  Register  of  November 
21,  1997  (62  FR  62466),  FDA  described 
its  procedures  on  when  and  how  FDA 
will  employ  direct  final  rulemaking. 
FDA  has  determined  that  this  rule  is 
appropriate  for  direct  final  rulemaking 
because  FDA  views  this  rule  as 
including  only  noncontroversial 
amendments  and  anticipates  no 
significant  adverse  comments. 
Consistent  with  FDA's  procedures  on 
direct  final  rulemaking,  FDA  is 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register,  a  companion  proposed 
rule  to  amend  the  biologies  regulations 
by  amending  the  existing  regulations  to 
be  more  consistent  with  current 
accepted  practices.  The  companion 
proposed  rule  provides  a  procedural 
framework  within  which  the  rule  may 
be  finalized  in  the  event  the  direct  final 
rule  is  withdrawn  because  of  any 
significant  adverse  comment.  The 
comment  period  for  the  direct  final  rule 
runs  concurrently  with  the  companion 
proposed  rule.  Any  comment  received 
under  the  companion  proposed  rule  will 
be  considered  as  comments  regarding 
the  direct  final  rule. 

FDA  has  provided  a  comment  period 
on  the  direct  final  rule  of  75  days  after 
December  12,  2000.  If  the  agency 
receives  any  significant  adverse 
comment,  FDA  intends  to  withdraw  this 
direct  final  rule  action  by  publication  of 
a  document  in  the  Federal  Register 
before  the  effective  date  of  the  direct 
final  rule.  A  significant  adverse 
comment  is  defined  as  a  comment  that 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  In 
determining  whether  an  adverse 
comment  is  significant  and  warrants 


terminating  a  direct  final  rulemaking, 
FDA  will  consider  whether  the 
comment  raises  an  issue  serious  enough 
to  warrant  a  substantive  response  in  a 
notice  and  comment  process.  Comments 
that  are  frivolous,  insubstantial,  or 
outside  the  scope  of  the  rule  will  not  be 
considered  significant  or  adverse  under 
this  procedure.  A  comment 
recommending  a  rule  change  in  addition 
to  the  rule  would  not  be  considered  a 
significant  adverse  comment,  unless  the 
comment  states  why  the  rule  would  be 
ineffective  without  additional  change. 
In  addition,  if  a  significant  adverse 
comment  applies  to  an  amendment, 
paragraph,  or  section  of  this  rule  and 
that  provision  can  be  severed  from  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  subjects  of  a  significant  adverse 
comment. 

If  any  significant  adverse  comment  is 
received  during  the  comment  period, 
FDA  will  publish,  before  the  effective 
date  of  this  direct  final  rule,  a  document 
withdrawing  the  direct  final  rule.  If  FDA 
withdraws  the  direct  final  rule,  any 
comments  received  will  be  applied  to 
the  proposed  rule  and  will  be 
considered  in  developing  a  final  rule 
using  the  usual  Administrative 
Procedure  Act  notice-and-comment 
procedures. 

If  FDA  receives  no  significant  adverse 
comments  during  the  specified 
comment  period,  FDA  intends  to 
publish  a  confirmation  document, 
before  the  effective  date  of  the  direct 
final  rule,  confirming  the  effective  date. 

rv.  Analysis  of  Impacts 

A.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  and 
tbe  Unfunded  Mandates  Act  of  1995 

FDA  has  examined  the  impact  of  the 
direct  final  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distribute  impact; 
and  equity).  The  agency  believes  that 
this  direct  final  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  This  direct  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  therefore  is 
not  subject  to  review  under  the 
Executive  Order. 


The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
business  entities.  Because  the  direct 
final  rule  amendments  have  no 
compliance  costs  and  do  not  result  in 
any  new  requirements,  the  agency 
certifies  that  the  direct"  final  rule  will 
not  have  a  significant  negative  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  direct  final  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

C.  Federalism      \ 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequenUy,  a 
federalism  sununary  impact  statement  is 
not  required. 

V.  The  Paperwork  Reduction  Act  of 
1995 

This  direct  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

VI.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conunents  regarding  this 
direct  final  rule  by  February  26,  2001. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  660 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  660  is  amended 
as  follows: 

PART  660— ADDITIONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

1.  The  authority  citation  for  21  CFR 
part  660  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  360.  360c,  360d,  360h.  3601,  371, 
372;  42  U.S.C,  216,  262.  263,  263a,  264. 

§660.20    [Amended] 

2.  Section  660.20  Blood  Grouping 
Reagent  is  amended  in  paragraph  (a)  by 
removing  the  words  "prepared  by  a 
method  demonstrated  to  yield 
consistently  a  sterile  product  and". 

§660.21    [Amended] 

3.  Section  660.21  Processing  is 
amended  in  paragraph  (a)(2)  by 
removing  the  word  "sterile";  and  in 
paragraph  (a)(3)  by  removing  the  words 
"clean,  sterile  vessels.  Each  subdivision 
shall  constitute  a  sublot."  and  adding  in 
its  place  the  word  "sublots." 

§660.50    [Amended] 

4.  Section  660.50  Anti-Human 
Globulin  is  amended  in  paragraph  (a)  by 
removing  the  words  "and  be  prepared 
by  a  method  demonstrated  to  yield 
consistently  a  sterile  product". 

§660.51     [Amended] 

5.  Section  660.51  Processing  is 
amended  in  the  first  sentence  of  . 
paragraph  {a)(3)  by  removing  the  word 
"sterile",  and  in  paragraph  (a)(4)  by 
removing  the  words  "clean,  sterile 
vessels.  Each  subdivision  shall 
constitute  a  sublot"  and  adding  in  its 
the  word  "sublots",  and  in  the  third 
sentence  by  removing  the  words  "and 
on  the  protocol". 

Dated:  December  3,  2000. 
MargarM  M.  DotzeL 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-31586  Filed  12-11-00;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  29 

Federal  Benefit  Payments  Under 
Certain  District  of  Columbia 
Retirement  Plans 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury,  Departmental  Offices,  is 
issuing  final  regulations  to  implement 
the  provisions  of  Title  X]  of  the 
Balanced  Budget  Act  of  1997,  as 
amended  (Act).  The  Act  assigns  the 
Secretary  of  the  Treasiuy  responsibility 
for  payment  of  benefits  under  the 
District  of  Columbia  (District)  retirement 
plan  for  judges  regardless  of  when 
accrued  and  under  the  District 
retirement  plans  for  police  and 
firefighters,  and  teachers  for  benefits 
based  on  credit  for  service  accrued  as  of 
June  30,  1997.  The  regulations  establish 
the  general  rules  for  the  Department  of 
the  Treasury's  administration  of  its 
program  responsibilities  and  the 
methodology  for  determining  the 
amount  of  Federal  Benefit  Payments. 
DATE:  This  final  rule  is  effective  January 
11,  2001.  except  §  29.102(a)(3)  and 
subpart  C  of  part  29  are  effective  March 
31,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  622-1540, 
Department  of  the  Treasury, 
Metropolitan  Square  Building,  Room 
6033,  1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION:  On 
December  13,  1999,  the  Department  of 
die  Treasury  published  (at  64  FR  69432) 
proposed  regulations  to  implement  Title 
XI  of  the  Balanced  Budget  Act  of  1997, 
Public  Law  105-33,  111  Stat.  251,  712- 
731,  756-759,  enacted  August  5,  1997, 
as  amended  by  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999,  Public  Law  105-277, 
112  Stat.  2681,  2681-530  through  538, 
2681-552.  The  Act  transferred  certain 
unfunded  pension  liabilities  fi-om  the 
District  of  Coliunbia  (District) 
goveriunent  to  the  Federal  Government. 
The  Act  also  required  the  Federal 
Government  to  assume  responsibility  for 
payment  of  benefits  under  the  District 
retirement  plan  for  judges  regardless  of 
when  accrued  and  under  the  District 
retirement  plans  for  police  and 
firefighters,  and  teachers  for  benefits 
based  on  credit  for  service  accrued  as  of 
June  30,  1997. 

The  proposed  regulations  addressed 
both  the  general  rules  for  the 
Department  of  the  Treasury's 


administration  of  its  program 
responsibilities  and  the  methodology  for 
determining  the  amount  of  Federal 
Benefit  Payments  for  police,  firefighters, 
and  teachers.  The  Department  has 
determined  that  it  is  impracticable  to 
end  the  interim  benefits  administration 
period  described  in  section  11041(a)  of 
the  Act  until  it  has  developed  an 
automated  data  processing  system  that 
will  make  Federal  Benefit  Payments 
calculations  in  accordance  with  these 
regulations.  Consequently,  the  effective 
date  of  the  final  regulations  concerning 
the  methodology  for  determining  the 
cimount  of  Federal  Benefit  Payments 
must  be  delayed  until  the  automated 
system  becomes  operational,  which  is 
expected  to  occur  on  March  31,  2001. 
Accordingly,  the  regulations  pertaining 
to  the  methodology  for  determining  the 
amount  of  Federal  Benefit  Payments 
(subpart  C  of  the  proposed  rules)  are 
scheduled  to  become  effective  on  March 
31, 2001. 

The  general  rules  for  the  Department 
of  the  Treasury's  administration  of  its 
program  responsibilities  (subparts  A 
and  B  of  the  proposed  rules)  will  be 
effective  30  days  after  publication  of 
this  rule,  with  the  exception  of  section 
29.102(a)(3),  which  shall  become 
effective  on  March  31.  2001.  The  general 
rules  establish  the  regulatory  framework 
for  other  regulations  the  Department  is 
preparing  pursuant  to  section  11083  of 
the  Act. 

In  the  notice  of  proposed  rulemaking 
(NPRM).  subparts  A  through  C  were 
designated  to  become  a  new  part  28  of 
Title  31,  Code  of  Federal  Regulations. 
However,  before  publication  of  the 
NPRM,  proposed  regulations  on 
Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 
were  published  (at  64  FR  58568)  on 
October  29,  1999,  as  part  28.  The  final 
regulations  on  Federal  Benefit  Payments 
Under  Certain  District  of  Coliunbia 
Retirement  Plans  have  been  renumbered 
as  part  29.  The  following  discussion  of 
the  comments  received  under  the 
proposed  rule  uses  the  old  section 
niunbers  for  convenience. 

The  Department  received  two 
comments  on  the  proposed  regulations. 
The  Department  has  accepted  9  of  the 
10  suggestions  made  in  the  comments. 

Proposed  section  28.105(a)  provided 
the  rule  for  computing  the  end  date  for 
a  period  of  time  for  filing  documents 
under  these  regulations.  One  comment 
observed  that  District  offices  are  closed 
on  District  holidays  as  well  as  Satiu-day, 
Sunday,  and  Federal  holidays.  Since  the 
regulations  generally  require  that 
documents  be  filed  with  the  District,  the 
last  day  of  the  filing  must  be  extended 


by  a  day  if  the  last  day  for  filing  falls 
on  a  District  holiday.  Section  29.105(a) 
has  been  changed  to  treat  District 
holidays  in  the  same  manner  as  Federal 
holidays  for  filing  time  limits. 

Proposed  section  28.105(c)  provided 
the  rule  for  computing  the  amount  of 
unused  sick  leave  creditable  for  annuity 
computation  purposes.  One  comment 
noted  that  paragraph  {c)(l)  of  that 
section  incorrectly  stated  the  rule  under 
the  Police  and  Firefighters  Plan.  Under 
section  4-622  of  the  D.C.  Code, 
survivors  of  participants  who  die  in 
service  do  not  receive  credit  for  unused 
sick  leave.  The  calculation  of  a  survivor 
annuity  in  such  cases  depends  only  on 
the  average  salary  of  the  policeman  or 
firefighter  at  the  time  of  death. 
Similarly,  certain  disability  annuity 
calculations,  which  are  based  on  a 
disability  percentage  rather  than  the 
length  of  service,  do  not  include  credit 
for  unused  sick  leave.  The  regulatory 
text  has  been  corrected  by  deleting 
references  to  unused  sick  leave  in  such 
circumstances. 

Proposed  section  28.106  provided  for 
recognition  of  representative  payees  for 
recipients  of  Federal  Benefit  Payments 
under  the  same  rules  as  apply  to  other 
benefits  under  each  plan.  The  section 
includes  a  reference  to  section  4-629(b) 
of  the  DC  Code  as  an  example  of  a  plan 
provision  for  payment  to  a 
representative  payee.  One  comment 
suggested  that  the  reference  be  clarified 
to  indicate  that  section  4-629(b)  applies 
to  the  Police  and  Firefighter  Plan.  The 
reference  has  been  changed  to  so 
indicate. 

Proposed  section  28.203  provided  that 
legal  process  to  affect  Federal  Benefit 
Payments  should  be  served  upon 
District  officials  in  three  specific 
situations.  The  supplementary 
information  to  the  proposed  regulations 
stated  that  in  all  other  situations  service 
of  process  was  to  be  made  upon  the 
United  States  and  the  Department  of  the 
Treasury.  One  comment  requested  an 
explanation  of  the  extent  to  which  legal 
process  should  be  served  upon  the 
United  States  and  the  Department  of  the 
Treasury  in  disputes  over  annuity 
amoimts. 

The  Department  of  the  Treasiuy  has 
reconsidered  the  entire  issue  of  service 
of  process  affecting  Federal  Benefit 
Pajrments.  The  Department  has 
concluded  that  legal  process  under 
section  659  of  title  42,  United  States 
Code  and  part  581  of  Title  5.  Code  of 
Federal  Regulations,  that  is,  process 
implementing  an  order  for  alimony  or 
child  support;  or  any  request  for  or 
notice  of  appointment  of  a  custodian, 
guardian,  or  other  fiduciary  to  receive 
Federal  Benefit  Payments  as 


representative  payees  under  section 
29.106  must  be  served  upon  the 
Department  of  the  Treasury.  The 
address  for  service  of  these  types  of 
process  has  been  added  as  an  appendix 
to  subpart  B  of  part  29.  The  Department 
will  also  request  the  U.S.  Office  of 
Personnel  Management  to  make  a 
similar  change  to  appendix  A  of  part 
581  of  Title  5,  Code  of  Federal 
Regulations.  Any  qualifying  court  order 
under  chapter  30  of  title  1  of  the  DC 
Code  (1997)  must  be  served  upon  the 
District  of  Columbia  in  accordance  with 
any  rules  issued  imder  section  1-3005 
of  the  DC  Code.  All  other  process 
regarding  Federal  Benefit  Payments 
must  be  served  upon  the  United  States 
in  accordance  with  applicable  law. 
Process  involving  retirement  benefits 
payable  by  the  District  of  Columbia 
must  be  served  upon  the  District  in 
accordance  with  applicable  law. 

Proposed  section  28.302  defined  the 
term  disability  retirement  for  use  in 
subpart  C  of  part  28.  One  comment 
noted  that  the  definition  should  have 
referred  to  the  statutory  provision  for 
teacher  disability  retirement  for  teachers 
who  retired  after  June  30,  1946.  The 
statutory  reference  in  the  final 
regulation  has  been  changed  to  reflect 
the  statute  applicable  to  teachers  who 
retire  on  disability  retirement  after  June 
30,  1946. 

Proposed  section  28.302  also  defined 
the  term  military  service  for  use  in 
subpart  C  of  part  28.  One  comment 
noted  that  the  definition  erroneously 
included  a  deposit  requirement  for  a 
teacher  to  be  eligible  for  credit  for 
honorable  active  military  service.  The 
definition  has  been  corrected  to 
eliminate  the  error. 

Proposed  section  28.322  provided 
service  credit  rules  concerning 
disability  retirement  after  June  30,  1997. 
Paragraph  (b)  of  that  section  also 
contained  information  about  the 
commencing  date  of  Federal  Benefit 
Payments  in  such  cases.  One  comment 
noted  that  paragraph  (b)  of  that  section 
contained  an  incorrect  reference  to 
proposed  section  28.342  that  pertains  to 
maximum  aimuity  calculations.  The 
reference  should  have  been  to  proposed 
section  28.343,  which  relates  to  the 
calculation  of  the  Federal  Benefit 
Payment  in  disability  retirement  cases. 
The  supplementary  information  to  the 
proposed  regulation  contained  several 
similar  errors  that  appear  to  be  the 
result  of  a  change  in  section  numbering 
late  in  the  drafting  process.  The 
references  have  been  corrected  in  the 
final  regulations. 

One  comment  objected  to  proposed 
section  28.322(b)  and  suggested  that 
Federal  Benefit  Payments  should 


commence  at  separation  in  cases  of 
disability  retirement  where  the  former 
employee  has  not  met  the  criteria  for 
optional  retirement.  The  relevant 
language  in  the  proposed  regulation 
states: 

If  an  employee  separates  for  disability 
retirement  after  June  30, 1997,  and,  on  the 
date  of  separation,  the  employee  •   *   *  (djoes 
not  satisfy  the  age  and  service  requirements 
for  optional  retirement,  the  Federal  Benefit 
Payment  begins  when  the  disability  retiree 
reaches  Gdferred  retirement  age. 

The  suggested  change  would  not  be 
consistent  with  the  statutory  language 
that  the  regulation  implements.  Section 
11012(c)  of  the  Balanced  Budget  Act 
states,  in  pertinent  part: 

Special  Rule  Regarding  Disability 
Benefits. — To  the  extent  that  any  portion  of 
a  benefit  payment  to  which  an  individual  is 
entitled  under  a  District  Retirement  Program 
is  based  on  a  determination  of  disability 
made  by  the  District  of  Columbia  Retirement 
Board  or  the  Trustee  after  [June  30, 1997],  the 
Federal  benefit  payment  with  respect  to  the 
individual  shall  be  in  an  amount  equal  to  the 
deferred  retirement  benefit  •   *   *  the 
individual  would  receive  if  the  individual 
left  service  on  the  day  before  the 
ccmmencement  of  the  disability  retirement 
benefit?. 

Since  the  disability  retiree  is  not 
entitled  to  any  amount  of  deferred 
retirement  benefit  until  he  or  she 
reaches  the  appropriate  age  for  deferred 
retirement,  there  is  no  "amount  equal  to 
the  deferred  retirement  benefit"  for  the 
period  between  separation  and  the 
commencing  date  for  the  deferred 
retirement  benefit.  Accordingly,  the 
proposed  regulation  correctly  reflects 
the  statutory  provision. 

Moreover,  if  Federal  Benefit  Payments 
began  at  separation  in  cases  of  disability 
retirement  where  the  employee  had  not 
yet  reached  the  age  for  deferred 
retirement,  the  District  government 
would  control  the  commencement  of 
such  benefits  by  finding  the  employee 
eligible  for  disability  retirement.  This 
would  be  contrary  to  sections  11021  and 
11035(d)  of  the  Act,  which  provide  that 
only  the  Secretary  or  the  Trustee  shall 
determine  whether  an  individual  is 
eligible  to  receive  a  Federal  Benefit 
Payment  under  the  Act. 

Proposed  section  28.344  provided  the 
rule  for  calculating  Federal  Benefit 
Payments  in  cases  involving  death 
benefits.  Examples  13A  through  13C  of 
appendix  A  to  proposed  part  28 
illustrated  the  death-benefit 
calculations.  One  comment  noted  that 
no  example  illustrates  the  survivor 
annuity  calculation  in  cases  in  which 
the  guaranteed  minimum  is  based  on  a 
projection  of  service  to  age  60.  Example 
13D  has  been  added  in  the  final 


regulations  to  illustrate  such  a  case.  The 
projection  to  age  60  only  affects  the  total 
survivor-annuity  computation.  As  in  40- 
percent  guaranteed  minimum  cases, 
Federal  Benefit  Payments  are  in  the 
same  proportion  to  the  total  survivor 
annuity  as  the  amount  of  service  as  of 
June  30, 1997.  is  to  the  amount  of  total 
service. 

Example  lOB  in  appendix  A  to 
proposed  part  28  illustrated  the 
computation  of  a  reduced  aimuity  to 
provide  a  survivor  annuity.  One 
comment  noted  an  error  in  the  amount 
labeled  "Total  Reduced."  The  annual 
amount  should  have  been  $42,374.13, 
but  was  published  as  $43,374.13.  The 
annual  amount  has  been  corrected  in 
the  final  regulations.  The  monthly 
amount  was  correctly  computed  based 
on  the  lower  amount. 

Executive  Order  12866,  Regulatory 
Review 

Because  this  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866,  a  regulatory 
assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
will  only  affect  the  determination  of  the 
Federal  portion  of  retirement  benefits  to 
certain  former  employees  of  the  District 
of  Columbia.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

List  of  Subjects  in  31  CFR  Part  29 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters.  Government  employees, 
Lntergovemmental  relations.  Law 
enforcement  officers.  Pensions. 
Retirement,  Teachers. 

Department  of  the  Treasury. 

Lisa  G.  Ross, 

Acting  Assistant  Secretary  of  the  Treasury. 
Accordingly,  the  Department  of  the 
Treasury,  is  amending  subtide  A  of  tide 
31  of  the  Code  of  Federal  Regulations  to 
add  part  29  to  read  as  follows: 

PART  29— FEDERAL  BENEFPT 
PAYMENTS  UNDER  CERTAIN 
DISTRICT  OF  COLUMBIA 
RETIREMENT  PROGRAMS 

Sut>part  A — General  Provisions 

Sec. 

29.101  Purpose  and  scope. 

29.102  Related  regulations. 

29.103  Definitions. 

29.104  Schedule  for  Federal  Benefit 
Payments. 
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29.105  Computation  of  time. 

29.106  Representative  payees. 

Subpart  B— Coordination  With  the  District 
Government 

29.201  Purpose  and  scope. 

29.202  Definitions.  [Reserved] 

29.203  Service  of  Process. 

Appendix  A  to  Subpart  B  of  Part  29 — 
Addresses  for  Service  of  Process  Under 
§  29.203 

Subpart  C— Split  Benefits 

29.301  Purpose  and  scope. 

29.302  Definitions. 

General  Principles  for  Determining  Service 
Credit  To  Calculate  Federal  Benefit 
Payments 

29.31 1  Credit  only  for  service  performed  on 
or  before  June  30,  1997. 

29.312  All  requirements  for  credit  must  be 
satisfied  by  lune  30.  1997. 

29.313  Federal  Benefit  Payments  are 
computed  based  on  retirement  eligibility 
as  of  the  separation  date  and  service 
creditable  as  of  June  30,  1997. 

Service  Performed  After  June  30, 1997 

29.321  General  principle. 

29.322  Disability  benefits. 

All  Requirements  for  Credit  Must  be 
Satisfied  by  June  30, 1997 

29.331  General  principle. 

29.332  Unused  sick  leave. 

29.333  Military  service. 

29.334  Deposit  service. 

29.335  Refunded  service. 

Calculation  of  tbe  Amount  of  Federal  Benefit 
Payments 

29.341  General  principle. 

29.342  Computed  annuity  exceeds  the 
statutory  maximum. 

29.343  Disability  benefits. 

29.344  Survivor  benefits. 

29.345  Cost-of-living  adjustments. 

29.346  Reduction  for  survivor  benefits. 

Appendix  A  to  Subpart  C  of  Part  29 — 
Examples 

Authority:  Sections  11083  and  11 251  (a)  of 
Pub.  L.  105-33,  111  Stat.  730  and  756,  as 
amended  by  Pub.  L.  105-277,  112  Stat.  2681- 
530  through  2681-538. 

Subpart  A — General  Provisions 

§29.101     Purpose  and  scope. 

(a)  This  part  contains  the 
Department's  regulations  implementing 
Title  XI  of  the  Balanced  Budget  Act  of 
1997,  Public  Law  105-33,  111  Stat.  251, 
enacted  August  5,  1997,  as  amended. 

(b)  This  subpart  contains  general 
information  to  assist  in  the  use  of  this 
part  including — 

(1)  Information  about  related 
regulations  (§  29.102), 

(2)  Definitions  of  terms  used  in  more 
than  one  subpart  of  this  part  (§  29.103), 
and 

(3)  The  Department's  general  rules 
and  procedures,  applicable  to  the 


retirement  plans  for  District  of  Columbia 
teachers,  police  and  fire  fighters,  and 
judges  that  concern  the  administration 
of  Federal  Benefit  Payments  (§§29.104- 
29.106). 

(c)  This  part  applies  to  all  Federal 
Benefit  Payments  made  on  or  after 
October  1,  1997. 

(d)  This  part  does  not  apply  to  the 
program  of  annuities,  other  retirement 
benefits,  or  medical  benefits  for 
members  and  officers,  retired  members 
and  officers,  and  survivors  thereof,  of 
the  United  States  Park  Police  force,  the 
United  States  Secret  Service,  or  the 
United  States  Secret  Service  Uniformed 
Division. 

§29.102    Related  regulations. 

(a)  This  part  contains  the  following 
subparts: 

(1)  General  Provisions  (Subpart  A); 

(2)  Coordination  With  the  District 
Government  (Subpart  B);  and  (3)  Split 
Benefits  (Subpart  C). 

(b)  Part  581  of  Title  5.  Code  of  Federal 
Regulations,  contains  information  about 
garnishment  of  certain  Federal 
payments  to  enforce  awards  of  alimony 
or  child  support. 

(c)  Part  831  of  Title  5,  Code  of  Federal 
Regulations,  contains  information  about 
benefits  under  the  Civil  Service 
Retirement  System. 

(d)  Part  870  of  Title  5,  Code  of  Federal 
Regulations,  contains  information  about 
benefits  under  the  Federal  Employees 
Group  Life  Insurance  Program. 

(e)  Part  890  of  Title  5,  Code  of  Federal 
Regulations,  contains  information  about 
benefits  under  the  Federal  Employees 
Health  Benefits  Program. 

§29.103    Definitions. 

(a)  In  this  part — 

District  government  means  the 
government  of  the  District  of  Columbia. 

Department  means  the  United  States 
Department  of  the  Treasury. 

Federal  Benefit  Payment  means  a 
payment  for  which  the  Department  is 
responsible  under  Title  XI  of  the 
Balanced  Budget  Act  of  1997  (Public 
Law  105-33,  111  Stat.  251).  as  amended, 
to  which  an  individual  is  entitled  under 
the  Judges  Plan,  the  Police  and 
Firefighters  Plan,  or  the  Teachers  Plan, 
in  such  amount  and  under  such  terms 
and  conditions  as  may  apply  under  such 
plans. 

Freeze  date  means  June  30,  1997. 

fudges  Plan  means  the  retirement 
program  (under  subchapter  III  of  chapter 
15  of  title  11  of  the  D.C.  Code)  for  judges 
of  the  District  of  Columbia  Court  of 
Appeals  or  Superior  Cotut  or  with 
judicial  service  with  the  former  Juvenile 
Covut  of  the  District  of  Columbia, 
District  of  Coliunbia  Tax  Coiut,  police 


covul,  municipal  covirt.  Municipal  Court 
of  Appeals,  or  District  of  Columbia 
Court  of  General  Sessions. 

OPM  means  the  United  States  Office 
of  Persoimel  Management. 

Police  and  Firefighters  Plan  means 
any  of  the  retirement  programs  (under 
chapter  6  of  title  4  of  the  D.C.  Code)  for 
members  of  the  Metropolitan  Police 
Force  and  Fire  Department  in  effect  on 
June  29,  1997. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  the 
Treasury  or  his  or  her  designee. 

Teachers  Plan  means  any  of  the 
retirement  programs  for  teachers  (under 
chapter  12  of  title  31  of  the  D.C.  Code) 
in  effect  on  June  29,  1997. 

(b)  In  this  subpart — 

Legal  process  means — 

(1)  Any  document  that  qualifies  as 
legal  process  as  defined  in  §  581.103  of 
Title  5,  Code  of  Federal  Regulations;  or 

(2)  Any  court  order  that  Federal  or 
District  of  Columbia  law  permits  to 
cause  all  or  any  portion  of  a  payment 
under  the  Judges  Plan,  the  Police  and 
Firefighters  Plan,  or  the  Teachers  Plan 
to  be  made  to  a  former  spouse  under 
chapter  30  of  title  1  of  the  D.C.  Code 
(1997). 

Representative  payee  means  a 
fiduciary  to  whom  a  payment  under  the 
Judges  Plan,  the  Police  and  Firefighters 
Plan,  or  the  Teachers  Plan  is  made  for 
the  benefit  of  a  plan  participant  or  a 
survivor. 

§  29.104    Schedule  for  Federal  Benefit 
Payments. 

Federal  Benefit  Payments  are  payable 
on  the  first  business  day  of  the  month 
following  the  month  in  which  the 
benefit  accrues.  (See  §  29.105(b).) 

§29.105    Computation  of  time. 

(a)  For  filing  documents.  In 
computing  the  niimber  of  days  allowed 
for  filing  a  document,  the  first  day 
counted  is  the  day  after  the  action  or 
event  from  which  the  period  begins  to 
nm.  If  the  date  that  ordinarily  would  be 
tbe  last  day  for  filing  falls  on  a  Saturday, 
a  Sunday,  a  Federal  holiday,  or  a 
District  holiday,  tbe  period  runs  until 
the  end  of  the  next  day  that  is  not  a 
Saturday,  a  Sunday,  or  a  Federal  or  a 
District  holiday. 

(b)  For  benefit  accrual.  (1)  Aimuity 
accrues  on  a  daily  basis;  one-thirtieth  of 
the  monthly  rate  constitutes  the  dsdly 
rate. 

(2)  Annuity  does  not  accrue  on  the 
31st  day  of  any  month  except  that 
annuity  accrues  on  the  31st  day  of  the 
initial  month  if  the  employee's  aimuity 
commences  on  the  31st  day  of  a  31 -day 
month. 

(3)  For  accrual  purposes  the  last  day 
of  a  28-day  month  counts  as  3  days  and 


the  last  day  of  a  29-day  month  coimts 
as  2  days. 

(c)  For  counting  unused  sick  leave.  (1) 
For  annuity  computation  purposes — 

(i)  The  service  of  a  participant  under 
the  Police  and  Firefighters  Plan  who 
retires  on  an  immediate  annuity  is 
increased  by  the  number  of  days  of 
unused  sick  leave  to  the  participant's 
credit  under  a  formal  leave  system;  and 

(ii)  The  service  of  a  participant  under 
the  Teachers  Plan  who  retires  on  an 
immediate  annuity  or  dies  leaving  a 
survivor  entitled  to  an  annuity  is 
increased  by  the  number  of  days  of 
unused  sick  leave  to  the  participant's 
credit  under  a  formal  leave  system. 

(2)  In  general,  8  hours  of  unused  sick 
leave  increases  total  service  by  1  day.  In 
cases  where  more  or  less  than  8  hours 
of  sick  leave  would  be  charged  for  a 
day's  absence,  total  service  is  increased 
by  the  number  of  days  in  the  period 
between  the  date  of  separation  and  the 
date  that  the  unused  sick  leave  would 
have  expired  had  the  employee  used  it 
(except  that  holidays  falling  within  the 
period  are  treated  as  work  days,  and  no 
additional  leave  credit  is  earned  for  that 
period). 

(3)  If  an  employee's  tour  of  duty 
changes  from  part  time  to  full  time  or 
full  time  to  part  time  within  180  days 
before  retirement,  the  credit  for  unused 
sick  leave  is  computed  as  though  no 
change  had  occiured. 

(d)  For  counting  leave  without  pay 
(LWOP)  that  is  creditable  service.  (1) 
Under  the  Police  and  Firefighters  Plan, 
credit  is  allowed  for  no  more  than  6 
months  of  LWOP  in  each  calendar  year. 

(2)(i)  Under  the  Teachers  Plan,  credit 
is  allowed  for  no  more  than  6  months 
of  LWOP  in  each  fiscal  year. 

(ii)(A)  For  years  prior  to  fiscal  year 

1976,  each  fiscal  year  started  on  July  1 
and  ended  on  the  following  June  30. 

(B)  Fiscal  year  1976  started  on  July  1, 
1975,  and  ended  on  September  30,  1976. 

(C)  For  years  starting  in  fiscal  year 

1977,  each  fiscal  year  starts  on  October 
1  and  ends  on  the  following  September 
30. 

§29.106    Representative  payees. 

For  Federal  Benefit  Payments, 
representative  payees  will  be  authorized 
to  the  same  extent  and  under  the  same 
circumstances  as  each  plan  permits  for 
non-Federal  Benefit  Payments  imder  the 
plan.  (See  e.g..  section  4-629(b)  of  the 
D.C.  Code  (1997)  (applicable  to  the 
Police  and  Firefighters  Plan).) 

Subpart  B — Coordination  With  the 
District  Government 

§  29.201     Purpose  and  scope. 

This  subpart  contains  information 
concerning  the  relationship  between  the 


Department  and  the  District  government 
in  the  administration  of  Title  XI  of  the 
Balanced  Budget  Act  of  1997,  as 
amended,  and  the  functions  of  each  in 
the  administration  of  that  Act. 

§  29.202    Definitions.  [Reserved] 

§  29.203    Service  of  Process. 

To  affect  Federal  Benefit  Payments — 
(a)  Service  must  be  made  upon  the 
Department  at  the  address  provided  in 
appendix  A  to  this  subpart  for — 

(1)  Legal  process  under  section  659  of 
title  42,  United  States  Code,  and  part 
581  of  Title  5,  Code  of  Federal 
Regulations,  or 

(2)  Any  request  for  or  notice  of 
appointment  of  a  custodian,  guardian, 
or  other  fiduciary  to  receive  Federal 
Benefit  Payments  as  representative 
payees  under  §  29.106; 

(b)(1)  Service  must  be  made  upon  the 
District  government  in  accordance  with 
any  rules  issued  under  section  1-3005 
of  the  D.C.  Code  for  any  qualifying  coiul 
order  under  chapter  30  of  tide  1  of  the 
D.C.  Code  (1997),  and 

(2)  The  District  government  must 
notify  the  Department  and  forward  a 
copy  of  such  an  order  to  the  address 
provided  in  appendix  A  to  this  subpart 
within  3  days  of  receipt  of  the  order; 
and 

(c)  All  other  process  regarding  Federal 
Benefit  Payments  must  be  served  upon 
the  United  States  in  accordance  with 
applicable  law. 

Appendix  A  to  Subpart  B  of  Part  29 — 
Addresses  for  Service  Under  §  29.203 

1.  The  mailing  address  for  delivery  of 
documents  described  in  §  29.203(a)  by  the 
United  States  Postal  Service  is:  Office  of  DC 
Pensions,  Department  of  the  Treasury, 
Metropolitan  Square  Building,  Room  6250. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

2.  The  address  for  delivery  of  documents 
described  in  §  29.203(a)  by  process  servers, 
express  carriers,  or  other  forms  of 
handcarried  delivery  is:  Office  of  DC 
Pensions,  Department  of  the  Treasury, 
Metropolitan  Square  Building,  Room  6250, 
655  15th  Street  (F  Street  side),  NW., 
Washington,  DC. 

Subpart  C— Split  Benefits 

§  29.301     Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
addresses  the  legal  and  policy  issues 
that  affect  the  calculation  of  the  Federal 
and  District  of  Columbia  portions  of 
benefits  under  subtide  A  of  Title  XI  of 
the  Balanced  Budget  Act  of  1977,  Public 
Law  105-33,  111  Stat.  251,  712-731, 
enacted  August  5, 1997,  as  amended. 

(1)  This  subpart  states  general 
principles  for  the  calculation  of  Federal 
Benefit  Payments  in  cases  in  which  the 
Department  and  the  District  government 


are  both  responsible  for  paying  a  portion 
of  an  employee's  total  retirement 
benefits  imder  the  Police  and 
Firefighters  Plan  or  the  Teachers  Plan. 

(2)  This  subpart  provides  illustrative 
examples  of  sample  computations  to 
show  the  application  of  the  general 
principles  to  specific  problems. 

(b)(1)  This  subpart  applies  only  to 
benefits  under  the  Police  and 
Firefighters  Plan  or  the  Teachers  Plan 
for  individuals  who  have  performed 
service  creditable  under  tbese  programs 
on  or  before  June  30, 1997. 

(2)  This  subpart  addresses  only  those 
issues  that  affect  the  split  of  fiscal 
responsibility  for  retirement  benefits 
(that  is,  the  calculation  of  Federal 
Benefit  Payments). 

(3)  Issues  relating  to  determination 
and  review  of  eligibility  and  payTnents, 
and  financial  management,  are  beyond 
the  scope  of  this  subpart. 

(c)  This  subpart  does  not  apply  to 
benefit  calculations  under  the  Judges 
Plan. 

§  29.302    Definitions. 

In  this  subpart  (including  appendix  A 
of  this  subpart) — 

Deferred  retirement  means  retirement 
under  section  4-623  of  the  D.C.  Code 
(1997)  (under  the  Police  and  Firefighters 
Plan)  or  section  31-1231(a)  of  the  D.C. 
Code  (1997)  (under  the  Teachers  Plan). 

Deferred  retirement  age  means  the  age 
at  which  a  deferred  annuity  begins  to 
accrue,  that  is,  age  55  under  the  Police 
and  Firefighters  Plan  and  age  62  under 
the  Teachers  Plan. 

Department  service  or  departmental 
service  means  any  period  of 
employment  in  a  position  covered  by 
the  Police  and  Firefighters  Plan  or 
Teachers  Plan.  Department  service  or 
departmental  service  may  include 
certain  periods  of  military  service  that 
interrupt  a  period  of  employment  under 
the  Police  and  Firefighters  Plan  or  the 
Teachers  Plan. 

Disability  retirement  means 
retirement  under  section  4-615  or 
section  4-616  of  die  D.C.  Code  (1997) 
(under  the  Police  and  Firefighters  Plan) 
or  section  31-1225  of  the  D.C.  Code 
(1997)  (under  die  Teachers  Plan), 
regardless  of  whether  the  disability  was 
incurred  in  the  line  of  duty. 

Enter  on  duty  means  commencement 
of  employment  in  a  position  covered  by 
the  Police  and  Firefighters  Plan  or  the 
Teachers  Plan. 

Excess  leave  without  pay  or  excess 
LWOP  means  a  period  of  time  in  a  non- 
pay  status  that  in  any  year  is  greater 
than  the  amount  creditable  as  service 
under  §  29.105(d). 

Hire  date  means  the  date  the 
employee  entered  on  duty. 
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Military  service  means — 

(1)  For  the  Police  and  Firefighters 
Plan,  military  service  as  defined  in 
section  4-607  of  the  D.C.  Code  (1997) 
that  is  creditable  as  other  service  under 
section  4-602  or  section  4-610  of  the 
D.C.  Code  (1997);  and 

(2)  For  the  Teachers  Plan,  military 
service  as  described  in  section  31- 
1230(a)(4)  of  the  DC.  Code  (1997). 

Optional  retirement  means  regular 
longevity  retirement  under  section  4- 
618  of  the  D.C.  Code  (1997)  (under  the 
Police  and  Firefighters  Plan)  or  section 
31-1224(a)  of  the  D.C.  Code  (1997) 
(under  the  Teachers  Plan). 

Other  service  means  any  period  of 
creditable  service  other  than 
departmental  service  or  unused  sick 
leave.  Other  service  includes  service 
that  becomes  creditable  upon  payment 
of  a  deposit,  such  as  service  in  another 
school  system  imder  the  Teachers  Plan 
fimder  section  31-1208  of  the  D.C.  Code 
(1997));  and  service  that  is  creditable 
without  payment  of  a  deposit,  such  as 
military  service  occurring  prior  to 
employment  under  the  Police  and 
Firefighters  Plan. 

Pre-80  hire  means  an  individual 
whose  annuity  is  computed  using  the 
formula  under  the  Police  and 
Firefighters  Plan  applicable  to 
individuals  hired  before  February  15, 
1980. 

Pre-96  hire  means  an  individual 
whose  annuity  is  computed  using  the 
formula  under  the  Teachers  Plan 
applicable  to  individuals  hired  before 
November  10,  1996. 

Sick  leave  means  imused  sick  leave, 
which  is  creditable  in  a  retirement 
computation,  as  calculated  under 
§  29.105(c). 

General  Principles  for  Determining 
Service  Credit  to  Calculate  Federal 
Benefit  Pajmnents 

§  29.31 1     Credit  only  for  service  performed 
on  or  before  June  30, 1 997. 

Only  service  performed  on  or  before 
June  30. 1997,  is  credited  toward 
Federal  Benefit  Payments. 

§  29.31 2    All  requirements  for  credit  must 
be  satisfied  by  June  30, 1997. 

Service  is  coimted  toward  Federal 
Benefit  Payments  only  if  all 
requirements  for  the  service  to  be 
creditable  are  satisfied  as  of  June  30, 
1997. 

§  29.31 3    Federal  Benefit  Payments  are 
computed  based  on  retirement  eligibility  as 
of  the  separation  date  and  service 
creditable  as  of  June  30, 1997. 

Except  as  otherwise  provided  in  this 
subpart,  the  amount  of  Federal  Benefit 
Payments  is  computed  based  on 


retirement  eligibility  as  of  the  separation 
date  and  service  creditable  as  of  Jime  30, 
1997. 

Service  Performed  After  June  30,  1997 

§29.321     General  principle. 

Any  service  performed  after  June  30, 
1997,  may  never  be  credited  toward 
Federal  Benefit  Payments. 

§29.322    Disability  benefits. 

If  an  employee  separates  for  disability 
retirement  after  Jime  30,  1997,  and,  on 
the  date  of  separation,  the  employee — 

(a)  Satisfies  the  age  and  service 
requirements  for  optional  retirement, 
the  Federal  Benefit  Payment  commences 
immediately,  that  is,  the  Federal  Benefit 
Payment  is  calculated  as  though  the 
employee  retired  under  optional 
retirement  rules  using  only  service 
through  Jime  30, 1997  (See  examples  7A 
and  7B  of  appendix  A  of  this  subpart); 
or 

(b)  Does  not  satisfy  the  age  and 
service  requirements  for  optional 
retirement,  the  Federal  Benefit  Payment 
begins  when  the  disability  retiree 
reaches  deferred  retirement  age.  (See 
§29.343.) 

All  Requirements  for  Credit  Must  Be 
Satisfied  by  June  30,  1997 

§29.331    General  principle. 

To  determine  whether  service  is 
creditable  for  the  computation  of 
Federal  Benefit  Payments  imder  this 
subpart,  the  controlling  factor  is 
whether  all  requirements  for  the  service 
to  be  creditable  under  the  Police  and 
Firefighters  Plan  or  the  Teachers  Plan 
were  satisfied  as  of  Jime  30, 1997. 

§  29.332    Unused  sick  leave. 

(a)  For  employees  separated  for 
retirement  as  of  June  30,  1997,  Federal 
Benefit  Payments  include  credit  for  any 
unused  sick  leave  that  is  creditable 
under  the  applicable  plan. 

(b)  For  employees  separated  for 
retirement  after  June  30,  1997,  no 
unused  sick  leave  is  creditable  toward 
Federal  Benefit  Payments. 

§29.333    Military  service. 

(a)  For  employees  who  entered  on 
duty  on  or  before  June  30,  1997,  and 
whose  military  service  was  performed 
prior  to  that  date,  credit  for  military 
service  is  included  in  Federal  Benefit 
Payments  under  the  terms  and 
conditions  applicable  to  each  plan. 

(b)  For  employees  who  enter  on  duty 
after  June  30, 1997,  military  service  is 
not  creditable  toward  Federal  Benefit 
Payments,  even  if  performed  as  of  June 
30,  1997. 


(c)  For  employees  who  entered  on 
duty  on  or  before  June  30,  1997,  but 
who  perform  military  service  after  that 
date,  the  credit  for  military  service  is 
not  included  in  Federal  Benefit 
Payments. 

§29.334    Deposit  service. 

(a)  Teachers  Plan.  (1)  Periods  of 
civilian  service  that  were  not  subject  to 
retirement  deductions  at  the  time  they 
were  performed  are  creditable  for 
Federal  Benefit  Payments  under  the 
Teachers  Plan  if  the  deposit  for  the 
service  was  paid  in  full  to  the  Teachers 
Plan  as  of  June  30,  1997. 

(2)  No  credit  is  allowed  for  Federal 
Benefit  Payments  imder  the  Teachers 
Plan  for  any  period  of  civilian  service 
that  was  not  subject  to  retirement 
deductions  at  the  time  it  was  performed 
if  the  deposit  for  the  service  was  not 
paid  in  full  as  of  June  30,  1997. 

(b)  Police  and  Firefighters  Plan.  No 
credit  is  allowed  for  Federal  Benefit 
Payments  under  the  Police  and 
Firefighters  Plan  for  any  period  of 
civilian  service  that  was  not  subject  to 
retirement  deductions  at  the  time  that 
the  service  was  performed.  (See 
definition  of  "governmental  service"  at 
D.C.  Code  section  4-607(15)  (1997).) 

§29.335    Refunded  service. 

(a)  Periods  of  civilian  service  that 
were  subject  to  retirement  deductions 
but  for  which  the  deductions  were 
refunded  to  the  employee  are  creditable 
for  Federal  Benefit  Payments  if  the 
redeposit  for  the  service  was  paid  in  full 
to  the  District  government  as  of  June  30, 
1997. 

(b)  No  credit  is  allowed  for  Federal 
Benefit  Payments  for  any  period  of 
civilian  service  that  was  subject  to 
retirement  deductions  but  for  which  the 
deductions  were  refunded  to  the 
employee  if  the  redeposit  for  the  service 
was  not  paid  in  full  to  the  District 
government  as  of  June  30,  1997. 

Calculation  of  the  Amount  of  Federal 
Benefit  Payments 

§29.341     General  principle. 

Except  for  disability  retirements  after 
June  30,  1997,  and  certain  death  benefits 
based  on  deaths  after  June  30,  1997,  in 
which  the  calculation  is  not  based  upon 
length  of  service  (see  §  29.344);  for  cases 
in  which  some  service  is  creditable  on 
or  before  June  30,  1997,  and  some 
service  is  creditable  after  June  30,  1997, 
Federal  Benefit  Payments  are  computed 
under  the  rules  of  the  applicable  plan  as 
though — 

(a)  The  employee  were  eligible  to 
retire  effective  July  1,  1997,  under  the 
same  conditions  as  the  actual  retirement 
(that  is,  using  the  annuity  computation 


formula  that  applies  under  the  plan  in 
effect  on  June  29,  1997,  and  the  actual 
retirement  age,  including  any  applicable 
age  reduction,  based  on  the  age  at  actual 
retirement); 

(b)  The  service  that  became  creditable 
after  June  30, 1997,  did  not  exist;  and 

(c)  The  average  salary  is  the  average 
salary  at  separation. 

Note  to  §  29.341:  See  examples  7B,  9,  and 
13  of  appendix  A  of  this  subpart. 

§  29.342    Computed  annuity  exceeds  the 
statutory  maximum. 

(a)  In  cases  in  which  the  total 
computed  annuity  exceeds  the  statutory 
maximum: 

(1)  Federal  Benefit  Payments  may 
equal  total  benefits  even  if  the  employee 
had  service  after  June  30,  1997. 

(2)  If  the  employee  had  sufficient 
service  as  of  June  30,  1997,  to  qualify  for 
the  maximum  aimuity  mider  the  plan, 
the  Federal  Benefit  Payment  is  the 
maximum  annuity  under  the  plan.  This 
will  be  the  entire  benefit  except  for  any 
amount  in  excess  of  the  normal 
maximum  due  to  unused  sick  leave, 
which  is  the  responsibility  of  the 
District.  (See  example  3,  of  appendix  A 
of  this  subpart.) 

(b)  If  the  employee  did  not  perform 
sufficient  service  as  of  June  30,  1997,  to 
reach  the  statutory  maximum  benefit, 
but  has  sufficient  service  at  actual 
retirement  to  exceed  the  statutory 
maximum,  the  Federal  Benefit  Payment 
is  the  amount  earned  through  June  30, 
1997.  The  non-Federal-Benefit-Payment 
portion  of  the  total  benefit  consists  of 
only  the  amount  by  which  the  total 
benefit  payable  exceeds  the  Federal 
Benefit  Payment. 

§29.343    Disability  benefits. 

(a)  The  general  rule  that  Federal 
Benefit  Payments  are  calculated  under 
the  applicable  retirement  plan  as  though 
the  employee  were  eligible  for  optional 
retirement  and  separated  on  June  30, 
1997,  does  not  apply  to  disability 
benefits  prior  to  optional  retirement  age. 

(b)  In  cases  involving  disability 
benefits  prior  to  optional  retirement  age, 
no  Federal  Benefit  Payment  is  payable 
until  the  retiree  reaches  the  age  of 
eligibility  to  receive  a  deferred  emnuity 
(age  55  under  the  Police  and  Firefighters 
Plan  and  age  62  under  the  Teachers 
Plan).  When  the  age  for  deferred  annuity 
is  reached,  the  Federal  Benefit  Payment 
is  paid  using  creditable  service  accrued 
as  of  June  30,  1997,  and  average  salary 
(computed  under  the  rules  for  the 
applicable  plan)  as  of  the  date  of 
separation.  (See  examples  6  and  7  of 
appendix  A  of  this  subpart.) 


§  29.344    Survivor  benefits. 

(a)  The  general  rule  that  Federal 
Benefit  Payments  are  calculated  under 
the  applicable  retirement  plan  as  though 
the  employee  were  eligible  for  optional 
retirement  and  separated  on  June  30, 
1997,  does  not  apply  to  death  benefits 
that  are  not  determined  by  length  of 
service. 

(b)  In  cases  in  which  the  amount  of 
death  benefits  is  not  determined  by 
length  of  service,  the  amount  of  Federal 
Benefit  Payments  is  calculated  by 
multiplying  the  amount  of  the  total 
benefit  payable  by  the  number  of  full 
months  of  service  through  June  30, 
1997,  and  then  dividing  by  the  number 
of  months  of  total  service  at  retirement 
(for  elected  survivor  benefits)  or  death 
(for  guaranteed-minimum  death-in- 
service  survivor  benefits).  (See  example 

13  of  appendix  A  of  this  subpart.) 

§  29.345    Cost-of-living  adjustnf>ents. 

Cost-of-living  increases  are  applied 
directly  to  Federal  Benefit  Payments, 
rather  than  computed  on  the  total 
benefit  and  then  prorated.  (See  example 

14  of  appendix  A  of  this  subpart.) 

§  29.346    Reduction  for  survivor  benefits. 

(a)  If  a  retiree  designates  a  base  for  a 
survivor  annuity  that  is  greater  than  or 
equal  to  the  unreduced  Federal  Benefit 
Payment,  the  applicable  plan's  annuity 
reduction  formula  is  applied  to  the 
unreduced  Federal  Benefit  Payment  to 
determine  the  reduced  Federal  Benefit 
Payment.  (See  example  10  of  appendix 
A  of  this  subpart.) 

(b)  If  a  retiree  designates  a  base  for  a 
survivor  annuity  that  is  less  than  the 
amount  of  the  Federal  Benefit  Payment, 
the  entire  survivor  reduction  applies  to 
the  Federcd  Benefit  Payment  to 
determine  the  reduced  Federal  Benefit 
Payment. 

Appendix  A  to  Subpart  C  of  Part  29 — 
Examples 

This  appendix  contains  sample 
calculations  of  Federal  Benefit  Payments  in 
a  variety  of  situations. 

Optional  Retirement  Examples 

Example  1:  No  Unused  Sick  Leave 

A.  In  this  example,  an  individual  covered 
by  the  Police  and  Firefighters  Plan  hired 
before  1980  reUres  in  October  1997.  At 
retirement,  he  is  age  51  with  20  years  and  3 
days  of  departmental  service  plus  3  years,  4 
months,  and  21  days  of  military  service  that 
preceded  the  departmental  service.  The 
Federal  Benefit  Payment  begins  at  retirement. 
It  is  based  on  the  19  years,  8  months,  and  22 
days  of  departmental  service  and  3  years.  4 
months,  and  21  days  of  military  service 
performed  as  of  June  30, 1997.  Thus,  the 
Federal  Benefit  Payment  is  based  on  23  years 
and  1  month  of  service,  all  at  the  2.5  percent 
accrual  rate.  The  total  annuity  is  based  on  23 


years  and  4  months  of  service,  all  at  the  2.5 
percent  accrual  rate. 

Example  1A. — Police  Optional 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  09/10/46 

Hire  date:  10/09/77 

Separation  date:  10/11/97 ' 

Department  service:  20/00/03 

Other  service:  03/04/21 

Sick  leave: 

.025  service:  23.333333 

.03  service: 

Average  salary:  $45,680.80 

Total:  $26,647.12 

Total/month:  $2,221.00 

Federal  Benefit  Payment  Computation 

Birth  date:  9/10/46 

Hire  date:  10/09/77 

Freeze  date:  06/30/97 

Department  service:  19/08/22 

Other  service:  03/04/21 

Sick  leave: 

.025  service:  23.083333 

.03  servk»: 

Average  salary:  $45,680.80 

Total:  $26,361 .61 

Total/month:  $2,197.00 

B.  In  this  example,  the  individual  covered 
by  the  Police  and  Firefighters  Plan  was  hired 
earlier  than  in  example  lA  and  thus 
performed  more  service  as  of  both  June  30, 
1997.  and  retirement  in  October  1997.  At 
retirement,  he  is  age  51  with  21  years.  11 
months  and  29  days  of  departmental  service 
plus  3  years,  4  months,  and  21  days  of 
military  service  that  preceded  the 
departmental  service.  The  Federal  Benefit 
Payment  begins  at  retirement.  It  is  based  on 
the  21  years,  8  months,  and  18  days  of 
departmental  service  and  3  years,  4  months, 
and  21  days  of  military  service  performed  as 
of  June  30, 1997.  Thus,  the  Federal  Benefit 
Payment  is  based  on  25  years  and  1  month 
of  service.  1  year  and  8  months  at  the  3.0 
percent  accrual  rate  and  23  years  and  5 
months  at  the  2.5  percent  accrual  rate 
(including  1  month  consisting  of  18  days  of 
departmental  service  and  21  days  of  other 
service).  The  total  annuity  is  based  on  25 
years  and  4  months  of  service,  1  year  and  11 
months  at  the  3.0  percent  accrual  rate  and  23 
years  and  5  months  at  the  2.5  percent  accrual 
rate  (including  1  month  consisting  of  29  days 
of  departmental  service  and  21  days  of  other 
service). 

Example  1B.— Police  Optional 

[Pre-80  hire] 
Total  Annuity  Computation 

Birth  date:  09/10/46 

Hire  date:  10/13/75 

Separation  date:  10/11/97 

Department  service:  21/11/29 

Other  service:  03/04/21 

Sk:k  leave: 

.025  service:  23.416667 
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Example  1B.— Police  Optional— 
Continued 
[Pre-80  hire] 

.03  service:  1.916667 
Average  salary:  $45,680.80 
Total:  $29,368.96 
Total/month  $2,447.00 
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Federal  Benefit  Payment  Computation 

Birth  date:  09/10/46 
Hire  date:  10/13/75 
Freeze  date:  06/30/97 
Department  service:  21/08/18 
Other  service:  03/04/21 
Sicl<  leave: 

.025  service:  23.416667 
.03  sen/ice:  1.666667 
Average  salary:  $45,680.80 
Total:  $29,026.36 
Total/month:  $2,419.00 

Example  2:  Unused  Sick  Leave  Credit 

In  this  example,  an  individual  covered  by 
the  Police  and  Firefighters  Plan  and  hired 
before  1980  retires  in  March  1998.  At 
retirement,  she  is  age  48  with  24  years,  8 
months,  and  6  days  of  departmental  service 
plus  6  months  and  4  days  of  other  service 
(deposit  paid  before  June  30, 1997)  and  11 
months  and  11  days  of  unused  sick  leave.  For 
a  police  officer  (or  a  non-firefighting  division 
firefighter)  such  an  amount  of  siclc  leave 
would  be  1968  hours  (246  days,  based  on  a 
260-day  year,  times  8  hours  per  day).  For  a 
firefighting  division  firefighter,  such  an 
amount  would  be  2069  hours  (341  days 
divided  by  360  days  per  year  times  2184 
hours  per  year).  The  Federal  Benefit  Payment 
begins  at  retirement.  It  is  based  on  the  23 
years,  11  months,  and  23  days  of 
departmental  service  performed  as  of  June 
30,  1997,  and  6  months  and  4  days  of  other 
service.  Thus,  the  Federal  Benefit  Payment  is 
based  on  20  years  departmental  and  6 
months  of  other  service  at  the  2.5  percent 
accrual  rate  and  3  years  and  1 1  months  of 
service  at  the  3.0  percent  accrual  rate.  The 
total  armuity  is  based  on  20  years  and  6 
months  of  service  at  the  2.5  percent  accrual 
rate  and  5  years  and  7  months  of  service  at 
the  3  percent  accrual  rate. 

Example  2.— Police  Optional 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  05/01/49 
Hire  date:  07/08/73 
Separation  date:  03/13/98 
Department  service;  24/08/06 
Other  service:  00/06/04 
Sick  leave:  00/11/11 
.025  service;  20.5 
.03  service:  5.583333 
Average  salary:  $61 ,264.24 
Total:  $41 ,659.68 
Total/month:  $3,472.00 

Federal  Benefit  Payment  Computation 

Birth  date;  05/01/49 
Hire  date;  07/08/73 


Example  2.— Police  Optional— 
Continued 
[Pre-80  hire] 

Freeze  date:  06/30/97 
Department  service;  23/1 1/23 
Other  service;  00/06/04 
Sick  leave: 
.025  service;  20.5 
.03  service;  3.916667 
Average  salary:  $61,264.24 
Total;  $38,596.47 
Total/month:  $3,216.00 

Example  3:  Calculated  Benefit  Exceeds 
Statutory  Maximum 

A.  In  this  example,  an  individual  covered 
by  the  Police  and  Firefighters  Plan  hired 
before  1980  retires  in  March  1998.  At 
retirement,  he  is  age  55  with  32  years  and  17 
days  of  departmental  service.  The  Federal 
Benefit  Payment  begins  at  retirement.  It  is 
based  on  the  31  years,  3  months,  and  17  days 
of  departmental  service  performed  as  of  June 
30, 1997.  Thus,  the  Federal  Benefit  Payment 
is  based  on  20  years  of  service  at  the  2.5 
percent  accrual  rate  and  11  years  and  3 
months  of  service  at  the  3.0  percent  accrual 
rate.  However,  the  annuity  is  limited  to  80 
percent  of  the  basic  salary  at  time  of 
retirement.  (This  limitation  does  not  apply  to 
the  unused  sick  leave  credit.)  The  annuity 
computed  as  of  June  30,  1997,  equals  the  full 
benefit  payable;  therefore,  the  Federal  Benefit 
Payment  is  the  total  benefit. 

Example  3A.— Police  Optional 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  06/12/42 
Hire  date:  03/14/66 
Separation  date;  03/30/98 
Department  service:  32/00/17 
Other  sen/k;e; 
Sick  leave; 
.025  service;  20 
.03  setvtce:  12 
Average  salary:  $75,328.30 
Final  salary:  $77,180.00 
Total:  $64,782.34 
Total/month;  $5,399.00 
Maximum:  $61,744.00 
$5,145.00 

Federal  Benefit  Payment  Computation 

Birth  date;  06/12/42 
Hire  date;  03/14/66 
Freeze  date:  03/30/97 
Department  sen/ice;  31/03/17 
Other  servk»: 
Sk:k  leave; 
.025  service:  20 
.03  service;  1 1 .25 
Average  salary:  $75,328.30 
Final  salary;  $77,180.00 
Total:  $63,087.45 
Total/month:  $5,257.00 
Maximum:  $61,744.00 
$5,145.00 

B.  In  this  example,  the  individual  in 
example  3A  also  has  6  months  of  unused  sick 


leave  at  retirement.  The  sick  leave  credit  is 
not  subject  to  the  80%  limitation  and  does 
not  become  creditable  service  until  the  date 
of  separation.  For  a  police  officer  (or  a  non- 
firefighting  division  firefighter)  such  an 
amount  of  sick  leave  would  be  1040  hours 
(130  days,  based  on  a  260-day  year,  times  8 
hours  per  day).  For  a  firefighting  division 
firefighter,  such  an  amount  would  be  1092 
hours  (180  days  divided  by  360  days  per  year 
times  2184  hours  per  year).  Six  months  of 
unused  sick  leave  increases  the  annual  total 
benefit  by  1.5  percent  of  the  average  salary, 
or  in  the  example  by  $94  per  month.  The 
District  is  responsible  for  the  portion  of  the 
annuity  attributable  to  the  unused  sick  leave 
because  it  became  creditable  at  retirement, 
that  is.  after  June  30, 1997. 

Example  3B.— Police  Optional 

[Pre-80  hire) 


Total  Annuity  Computation 


Birth  date:  06/12/42 
Hire  date:  03/14/66 
Separatwn  date:  03/30/98 
Department  service:  32/00/1 7 
Ottier  service; 
Sk:k  leave; 
.025  service;  20 
.03  service;  12 
Average  salary:  $75,328.30 
Final  salary;  $77,180.00 
Total  wo/sl  credit;  $64,782.34 
Total/month:  $5,399.00 
Max  wo/sl  credit;  $61,744.00 
Max  w/sl  credit;  $62,873.92 
Monthly  benefit:  $5,239.00 


Federal  Benefit  Payment  Computation 

Birth  date;  06/12/42 
Hire  date;  03/14/66 
Freeze  date:  06/30/97 
Department  service;  31/03/17 
Other  service; 
Sick  leave;  none 
.025  service;  20 
.03  servk»;  1 1 .25 
Average  salary:  $75,328.30 
Final  salary;  $77,180.00 
Total;  $63,087.45 
Total/month;  $5,257.00 
Maximum:  $61,744.00 
Monthly  benefit;  $5,145.00 

Example  4:  Excess  Leave  Without  Pay 

In  this  example,  an  individual  covered  by 
the  Teachers  Plan  hired  before  1996  retires  in 
February  1998.  At  retirement,  she  is  age  64 
with  27  years  of  departmental  service  and  6 
years,  7  months,  and  28  days  of  other  service 
(creditable  before  June  30,  1997).  However, 
only  6  months  of  leave  in  a  fiscal  year 
without  pay  may  be  credited  toward 
retirement  under  the  Teachers  Plan.  She  had 
3  months  and  18  days  of  excess  leave  without 
pay  as  of  June  30,  1997.  Since  the  excess 
leave  without  pay  occurred  before  June  30, 
1997,  the  time  attributable  to  the  excess  leave 
without  pay  is  subtracted  ftxjm  the  service 
used  in  both  the  Federal  Benefit  Payment  and 
the  total  benefit  computations.  The  Federal 
Benefit  Payment  begins  at  retirement.  It  is 


based  on  the  32  years  and  8  months  of 
service  (32  years,  11  months,  and  28  days 
minus  3  months  and  18  days  and  the  partial 
month  dropped);  5  years  of  service  at  the  1.5 
percent  accrual  rate,  5  years  of  service  at  the 
1.75  percent  accrual  rate,  and  22  years  and 
8  months  of  service  at  the  2  percent  accrual 
rate.  The  total  annuity  is  based  on  33  years 
and  4  months  of  service  (33  years,  7  months 
and  28  days  minus  3  months  and  18  days  and 
the  partial  month  dropped)  5  years  of  service 
at  the  1.5  percent  accrual  rate,  5  years  of 
service  at  the  1.75  percent  accrual  rate  and 
23  years  and  4  months  of  service  at  the  2 
percent  accrual  rate. 

Note:  For  the  Teachers  Plan,  section 
1230(a)  of  title  31  of  the  DC  Code  (1997) 
allows  for  6  months  leave  without  pay  in  any 
fiscal  year.  For  the  Police  and  Firefighters 
Plan,  section  610(d)  of  title  4  of  the  DC  Code 
(1997)  allows  for  6  months  leave  without  pay 
in  any  calendar  year. 

Example  4.— Teachers  Optional 

(Pre-96  hire] 
Total  Annuity  Computation 

Birth  date:  11/04/33 
Hire  date;  03/01/71 
Separation  date;  02/28/98 
Department  service;  27/00/00 
Other  service;  06/07/28 
Excess  LWOP:  00/03/18 
.015  service:  5 
.0175  service:  5 
.02  service:  23.333333 
Average  salary:  $53,121.00 
Total;  $33,421.98 
Total/month:  $2,785.00 


!      Federal  Benefit  Payment  Computation 

Birth  date;  11/04/33 
Hire  date;  03/01/71 
Freeze  date:  06/30/97 
Department  service:  26/04/00 
Other  service:  06/07/28 
Excess  LWOP;  00/03/18 
.015  service:  5 
.0175  service;  5 
.02  service;  22.666667 
Average  salary;  $53,121.00 
Total;  $32,713.66 
Total/month;  $2,726.00 

Example  5:  Service  Credit  Deposits 

A.  An  individual  covered  by  the  Teachers 
Plan  hired  before  1996  retires  in  October 
1997.  At  retirement,  he  is  age  61  with  30 
years  and  3  days  of  depcirtmental  service  plus 
3  years,  4  months,  and  21  days  of  other 
service  that  preceded  the  departmental 
service  for  which  the  deposit  was  fully  paid    , 
on  or  before  June  30, 1997.  The  Federal 
Benefit  Payment  begins  at  retirement.  It  is 
based  on  the  29  years,  8  months,  and  22  days 
of  departmental  service  and  3  years,  4 
inonths,  and  21  days  of  service  performed  as 
of  June  30,  1997.  Thus,  the  Federal  Benefit 
Payment  is  based  on  33  years  and  1  month 
of  service;  5  years  of  service  at  the  1.5 
percent  accrual  rate,  5  years  of  service  at  the 
1.75  percent  accrual  rate,  and  23  years  ahd 
1  month  of  service  at  the  2  percent  accrual 


rate.  The  total  annuity  is  based  on  33  years 
and  4  months  of  service;  5  years  of  service 
at  the  1.5  percent  accrual  rate,  5  years  of 
service  at  the  1.75  percent  accrual  rate  and 
23  years  and  4  months  of  service  at  the  2 
percent  accrual  rate. 

Example  5A.— Teachers  Optional 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  date;  09/10/36 
Hire  date;  10/09/67 
Separation  date:  10/11/97 
Department  Service;  30/00/03 
Other  service;  03/04/21 
Deposit  paid  before  freeze  date: 
Other  ser</ice  credit  allowed; 
Sick  leave; 
.015  service;  5 
.0175  service;  5 
.02  service:  23.333333 
Average  salary:  $45,680  80 
Total;  $28,740.85 
Total/month:  $2,395.00 

Federal  Benefit  Payment  Computation 

Birth  date:  09/10/36 

Hire  date:  10/09/67 

Freeze  date:  06/30/97 

Department  service:  29/08/22 

Other  service:  03/04/21 

Deposit  paid  before  freeze  date; 

Other  service  credit  allowed; 

Sick  Leave: 

.015  service;  5 

.0175  service:  5 

.02  service;  23.08333;  13  days  dropped 

Average  salary:  $45,680.80 

Total;  $28,512.45 

Total/month:  $2,376.00 

B.  In  this  example,  the  employee  in 
example  5A  did  not  pay  any  of  the  deposit 
to  obtain  credit  for  the  3  years,  4  months,  and 
21  days  of  other  service  as  of  June  30,  1997. 
Thus,  none  of  the  other  service  is  used  in  the 
computation  of  the  Federal  Benefit  Payment: 
An  individual  covered  by  the  Teachers  Plan 
hired  before  1996  retires  in  October  1997.  At 
retirement,  he  is  age  61  with  30  years  and  3 
days  of  departmental  service  plus  3  years,  4 
months,  and  21  days  of  other  service  that 
preceded  the  departmental  service  for  which 
the  deposit  was  paid  in  full  in  October  1997 
(at  retirement).  The  Federal  Benefit  Payment 
begins  at  retirement.  It  is  based  on  only  the 
29  years,  8  months,  and  22  days  of 
departmental  service  performed  as  of  June 
30, 1997;  5  years  of  service  at  the  1.5  percent 
accrual  rate,  5  yeeu^s  of  service  at  the  1.75 
percent  accrual  rate,  and  19  years  and  8 
months  of  service  at  the  2  percent  accrual 
rate.  The  total  annuity  is  based  on  33  years 
and  4  months  of  ser\'ice;  5  years  of  service 
at  the  1.5  percent  accrual  rate,  5  years  of 
service  at  the  1.75  percent  accrual  rate  and 
23  years  and  4  months  of  service  at  the  2 
percent  accrual  rate. 


Example  5B.— Teachers  Optional 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  dale;  09/10/36 
Hire  date;  10/09/67 
Separation  date:  10/11/97 

$0.00 
Department  service:  30/00/03 
Other  service:  03/04/21 
Total  deposit  paid  after  6/30('97 
Sick  leave: 
.015  service;  5 
.0175  sen/ice;  5 
.02  service:  23.333333 
Average  salary:  $45,680.80 
Total;  $28,740.85 
Total/month:  $2,395.00 

Federal  Benefit  Payment  Computation 

Birth  date;  09/10/36 

Hire  date;  10/09/67 

Freeze  date:  06/30/97 

Department  service;  29/08/22 

Other  service;  none 

Total  deposit  paid  after  6/30/97: 

Sick  leave; 

.015  service:  5 

.0175  service;  5 

.02  servrce:  19.666667;  22  days  dropped 

Average  salary;  $45,680.80 

Total:  $25,390.90 

Total/month;  $2,116.00 

C.  In  this  example,  the  employee  in 
examples  5A  and  B  began  installment 
payments  on  the  deposit  to  obtain  credit  for 
the  3  years,  4  months,  and  21  days  of  other 
service  as  of  June  30,  1997,  but  did  not 
complete  the  deposit  until  October  1997  (at 
retirement).  The  other  service  is  not  used  in 
the  computation  of  the  Federal  Benefit 
Payment  because  the  payment  was  not 
completed  as  of  June  30, 1997.  Thus,  the 
result  is  the  same  as  in  example  5B. 

Example  5C.— Teachers  Optional 

[Pre-96  hire] 
Total  Annuity  Computation 

Birth  date;  09/10/36 

Hire  date:  10/09/67 

Separation  date;  10/11/97 

Department  service:  30/00/03 

Other  service:  03/04/21 

Partial  deposit  paid  as  of  6/30/97: 

Deposit  completed  after  6/30/97: 

Sick  leave: 

.015  service:  5 

.0175  service;  5 

.02  service;  23.333333 

Average  salary;  $45,680.80 

Total;  $28,740.85 

Total/month:  $2,395.00 

Federal  Bertefit  Payment  Computation 

Birth  date:  09/10/36 
Hire  date:  10/09/67 
Freeze  date;  06/30/97 
Department  service:  29/08/22 
Other  service;  none 
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Example  SC— Teachers 
Optional— Continued 

[Pre-96  hire] 

Partial  deposit  paid  as  of  6/30/97: 

Deposit  completed  after  6/30/97: 

Sick  leave: 

.015  service:  5 

.0175  service:  5 

.02  service:  19.666667;  22  days  dropped 

Average  salary:  $45,680.80 

Total:  $25,390.90 

Total/month:  $2,116.00 

Disability  Retirement  Examples 

Example  6:  Disability  Occurs  Before 
Eligibility  for  Optional  Retirement 

A.  In  this  example,  an  individual  covered 
by  the  Police  and  Firefighters  Plan  hired 
before  1980  retires  based  on  a  disability  in 
the  line  of  duty  in  October  1997.  At 
retirement,  he  is  age  45  with  18  years,  5 
months,  and  11  days  of  departmental  service. 
Since  he  had  performed  less  than  20  years  of 
service  and  had  iiot  reached  the  age  of 
eligibility  for  an  optional  retirement,  the 
Federal  Benefit  Payment  does  not  begin  at 
retirement.  When  the  disability  annuitant 
reaches  age  55,  he  satisfies  the  age  and 
service  requirements  for  deferred  retirement. 
At  that  time  {August  20,  2007),  the  Federal 
Benefit  Payment  begins.  It  is  based  on  the  18 
years,  1  month,  and  17  days  of  departmental 
service  performed  as  of  June  30,  1997,  all  at 
the  2.5  percent  accrual  rate. 

Example  6A.— Police  Disability  in 
Line  of  Duty,  Age  45 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  08/20/52 

Hire  date:  05/14/79 

Separation  date:  10/24/97 

Department  service:  18/05/11 

Other  service: 

Sick  leave: 

.025  service:  18.416667 

03  service: 

Average  salary:  $47, 78^  fi4 

Final  salary:  $50,938.00 

Total:  $22,002,70 

Total/month:  $1 ,834.00 

%  of  average  pay:  $31,859.11 

Monthly:  $2,655.00 

Federal  Benefit  Payment  Computation 


Birth  date:  08/20/52 

Hire  date:  05/14/79 

Freeze  date:  06/30/97 

Department  service:  18/01/17 

Other  service: 

Sick  leave: 

.025  service:  18.083333 

.03  service: 

Average  salary:  $47,788.64 

Final  salary:  $50,938.00 

Total:  $21,604  43 

Total/month:  $1 ,800.00;  deferred 

B.  In  this  example,  an  individual  covered 
by  the  Teachers  Plan  hired  before  1996 


retires  based  on  a  disability  in  December 
1997.  At  retirement,  she  is  age  49  with  27 
years  and  4  months  of  departmental  service 
which  includes  3  years,  3  months  and  14 
days  of  excess  leave  without  pay  (prior  to 
June  30, 1997).  Since  she  does  not  qualify  for 
optional  retirement  at  separation,  the  Federal 
Benefit  Payment  does  not  begin  at  separation. 
When  the  disability  annuitant  reaches  age  62, 
she  will  satisfy  the  age  and  service 
requirements  for  deferred  retirement.  At  that 
time  (March  9,  2010),  the  Federal  Benefit 
Payment  begins.  The  time  attributable  to  the 
excess  leave  without  pay  is  subtracted  from 
the  service  used  to  compute  the  Federal 
Benefit  Payment.  Since  the  excess  leave 
without  pay  occurred  before  June  30,  1997, 
the  deferred  Federal  Benefit  Payment  is 
based  on  the  23  years  and  6  months  of 
service;  5  years  of  service  at  the  1.5  percent 
accrual  rate,  5  years  of  service  at  the  1.75 
percent  accrual  rate,  and  13  and  6  months  of 
service  at  the  2  percent  accrual  rate. 

Example  6B— Teachers  Disability 
Age  49 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  date:  03/09/48 

Hire  date:  09/01/70 

Separation  date:  12/31/97 

Department  service:  27/04/00 

Other  service: 

Excess  LWOP:  03/03/14 

.015  service:  5 

.0175  service:  5 

.02  service:  14 

Average  salary:  $53,121.00 

Total:  $23,506.04 

Total/month:  $1,959.00 

Federal  Benefit  Payment  Computation 

Birth  date:  03/09/48 

Hire  date:  09/01/70 

Freeze  date:  06/30/97 

Department  service:  26/10/00 

Other  service: 

Excess  LWOP:  03/03/14 

.015  service:  5 

.0175  service:  5 

.02  service:  13.5 

Average  salary:  $53,121.00 

Total:  $22,974.83 

Total/month:  $1,915.00;  deferred 

Example  7:  Disability  Occurs  After  Eligibility 
for  Optional  Retirement 

A.  In  this  example,  an  individual  covered 
by  the  Police  and  Firefighters  Plan  hired 
before  1980  retires  based  on  a  disability  in 
the  line  of  duty  in  October  1997.  At 
retirement,  she  is  age  55  with  24  years,  5 
months,  and  11  days  of  departmental  service. 
Since  she  was  also  eligible  for  optional 
retirement  at  the  time  of  separation,  the 
Federal  Benefit  Payment  commences  at 
retirement.  It  is  based  on  the  24  years,  1 
month,  and  17  days  of  departmental  service 
performed  as  of  June  30, 1997.  Thus,  the 
Federal  Benefit  Payment  is  based  on  20  years 
of  service  at  the  2.5  percent  accrual  rate  and 
4  years  and  1  month  of  service  at  the  3 


percent  accrual  rate.  The  total  annuity  is 
based  on  the  disability  formula  and  is  equal 
to  two-thirds  of  average  pay  because  that 
amount  is  higher  than  the  63.25  percent 
payable  based  on  total  service. 

Example  7A.— Police  Disability  in 
Line  of  Duty  Age  55 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  10.01/42 

Hire  date:  05/14/73 

Separation  date:  10/24/97 

Department  service:  24/05/1 1 

Other  service: 

Sick  leave: 

.025  servk^e:  20 

.03  service:  4.416667 

Average  salary:  $47,788.64 

Final  salary:  $50,938.00 

Total:  $30,226.31 

Total/month:  $2,519.00 

2/3  of  average  pay:  $31,859.11 

Monthly:  $2,655.00 

Federal  Benefit  Payment  Computation 

Birth  date:  10/01/42 
Hire  date:  05/14/73 
Freeze  date:  06/30/97 
Department  service:  24/01/17 
Other  service: 
Sick  leave: 
.025  service:  20 
.03  service:  4.083333 
Average  salary:  $47,788.64 
Final  salary:  $50,938.00 
Total:  $29,748.43 
Total/month:  $2,479.00 

B.  In  this  example,  an  individual  covered 
by  the  Teachers  Plan  hired  before  1996 
retires  based  on  a  disability  in  December 
1997.  At  retirement,  he  is  age  60  with  27 
years  and  4  months  of  departmental  service 
which  includes  3  years,  3  months  and  14 
days  of  excess  leave  without  pay  (prior  to 
June  30,  1997).  Since  he  qualifies  for  optional 
retirement  at  separation,  the  Federal  Benefit 
Payment  begins  at  retirement.  Since  the 
excess  leave  without  pay  occurred  before 
June  30,  1997,  and  the  total  annuity  is  based 
on  actual  service  (that  is,  exceeds  the 
guaranteed  disability  minimum),  the  time 
attributable  to  the  excess  leave  without  pay 
is  subtracted  from  the  service  used  to 
compute  the  Federal  Benefit  Payment  and 
total  benefit.  The  Federal  Benefit  Payment  is 
based  on  23  years  and  6  months  of  service; 
5  years  of  service  at  the  1.5  percent  accrual 
rate,  5  yetirs  of  service  at  the  1.75  percent 
accrual  rate,  and  13  years  and  6  months  of 
service  at  the  2  percent  accrual  rate.  The  total 
annuity  payable  is  based  on  24  years  of 
service;  5  years  of  service  at  the  1.5  percent 
accrual  rate,  5  years  of  service  at  the  1.75 
percent  accrual  rate,  and  14  years  of  service 
at  the  2  percent  accrual  rate. 


Example  7B.— Teachers  Disability 
,  Age  60 

1 1  [Pre-96  hire] 

TotaL  Annuity  Computation 

Birth  date:  03/09/37 

Hire  date:  09/01/70 

Separation  date:  12/31/97 

Department  service:  27/04/00 

Other  service: 

Excess  LWOP:  03/03/14 

015  service:  5 

.0175  service:  5 

.02  service:  14 

Average  salary:  $53,121.00 

Total:  $23,506.04 

Total/month:  $1,959.00 

Federal  Benefit  Payment  Computation 

Birth  date:  03/09/37 
Hire  date:  09/01/70 
Freeze  date:  06/30/97 
Department  servk»:  26/10/00 
Other  service: 
Excess  LWOP:  03/03/14 
015  service:  5 
.0175  servrce:  5 

02  service:  13.5 
Average  salary:  $53,121.00 
Total:  $22,974.83 
Total/month:  $1,915.00 

Deferred  Retirement  Examples 

Example  8:  All  Service  Before  June  30,  1997 

In  this  example,  an  individual  covered  by 
the  Police  and  Firefighters  Plan  hired  before 
1980  separated  in  March  1986  with  title  to 
a  deferred  annuity.  In  November  1997,  he 
reaches  age  55  and  becomes  eligible  for  the 
deferred  annuity  based  on  his  15  years,  9 
months,  and  8  days  of  departmental  service, 
all  at  the  2.5  percent  accrual  rate.  The  total 
annuity  is  based  on  the  same  15  years,  9 
months,  and  8  days  of  service  all  at  the  2.5 
percent  accrual  rate.  Since  all  the  service  is 
creditable  as  of  June  30,  1997,  the  Federal 
Benefit  Payment  equals  the  total  annuity. 

Example  8.— Police  Deferred 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  11/20/42 

Hire  date:  06/01/70 

Separation  date:  03/08/86 

Department  service:  15/09/08 

Other  service: 

Sick  leave: 

025  service:  15.75 

03  service:  0 

Average  salary:  $30,427.14 
Final  salary:  $45,415.00 
Total:  $11,980.69 
Total/month:  $998.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/20/42 
Hire  date:  06/01/70 
Freeze  date:  03/08/86 
Department  service:  1 5/09/08 


Example  8.— Police  Deferred— 
Continued 
[Pre-80  hire] 

Other  service: 

Sick  leave: 

.025  service:  15.75 

.03  service:  0 

Average  salary:  $30,427.14 

Final  salary:  $45,415.00 

Total:  $11,980.69 

Total/month:  $998.00 

Example  9:  Service  Straddles  June  30, 1997 

In  this  example,  an  individual  covered  by 
the  Police  and  Firefighters  Plan  hired  before 
1980  separated  in  December  1997  with  title 
to  a  deferred  annuity.  In  November  2007,  he 
will  reach  age  55  and  becomes  eligible  to 
receive  a  deferred  annuity.  At  that  time,  the 
Federal  Benefit  Payment  begins.  It  is  based 
on  the  18  years  and  1  month  of  departmental 
service  performed  as  of  June  30, 1997,  all  at 
the  2.5  percent  accrual  rate.  The  total  annuity 
begins  at  the  same  time,  based  on  his  18 
years,  6  months,  and  8  days  of  departmental 
service,  all  at  the  2.5  percent  accrual  rate. 

Example  9.— Police  Deferred 

[Pre-80  hire] 

Total  Annuity  Computation 

Birth  date:  11/20/52 

Hire  date:  06/01/79 

Separation  date:  12/08/97 

Department  service:  18/06/08 

Otfier  service: 

Sick  leave: 

.025  service:  18.5 

.03  servrce:  0 

Average  salary:  $30,427.14 

Final  salary:  $45,415.00 

Total:  $14,072.55 

Total/month:  $1,173.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/20/52 

Hire  date:  06/01/79 

Freeze  date:  06/30/97 

Department  service:  18/01/00 

Other  servk»: 

Sick  leave: 

.025  service:  18.083333 

.03  service:  0 

Average  salary:  $30,427.14 

Final  salary:  $45,415.00 

Total:  $13,755.60 

Total/month:  $1,146.00;  deferred 

Reduction  To  Provide  a  Survivor  Annuity 
Examples 

Example  10:  Survivor  Reduction 
Calculations 

Both  of  the  following  examples  involve  a 
former  teacher  who  elected  a  reduced 
annuity  to  provide  a  survivor  benefit: 

A.  In  this  example,  the  employee  elected 
full  survivor  benefits.  The  Federal  Benefit 
Payment  is  reduced  by  2V2  percent  of  the  first 
$3600  and  10  percent  of  the  balance.  The 
total  annuity  is  also  reduced  by  2Vi  percent 


of  the  first  $3600  and  10  percent  of  the 
balance. 

Example  1 0A.— Teachers  Optional 
W/Survivor  Reduction 

[Pre-96  hire) 

Total  Annuity  Computation 

Birth  date:  11/01/42 
Hire  date:  11/01/68 
Separation  date:  12/31/97 
Department  service:  29/02/00 
Other  service:  03/09/18 
Military:  00/09/1 1 
.015  service:  5 
.0175  service:  5 
.02  service:  23.666667 
Average  salary:  $66785.00 
Total  unreduced:  $42,464  13 
Reduction:  $3,976.41 
Total  reduced:  $38,487.72 
Total/month:  $3,207.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/01/42 
Hire  date:  11/01/68 
Freeze  date:  06/30/97 
Department  service:  28/08/00 
Other  service:  03/09/18 
Military:  00/09/1 1 
.015  service:  5 
.0175  service:  5 
.02  service:  23  166667 
Average  salary:  $66,785.00 
Total  unreducted:  $41 ,796.28 
Reduction:  $3,909.63 
Total  reduced:  $37,886.65 
Total/month:  $3,157.00 

B.  In  this  example,  the  employee  elects  to 
provide  a  partial  survivor  annuity  based  on 
$3600  per  year.  The  Federal  Benefit  Payment 
is  reduced  by  $90  per  year.  The  total  benefit 
is  reduced  by  $90  per  year. 

Example  1 0B.— Teachers  Optional 
W/SuRvivoR  Reduction 

[Pre-96  hire] 
Total  Annuity  Computation 

Birth  date:  11/01/42 

Hire  date:  11/01/68 

Separation  date:  12/31/97 

Department  service:  29/02/00 

Other  service:  03/09/18 

Military:  00/09/1 1 

.015  service:  5 

.0175  service:  5 

.02  service:  23.666667 

Average  salary:  $66,785.00 

Total  unreduced:  $42,464.13 

Reduction:  $90.00 

Total  reduced:  $42,374.13 

Total/month:  $3,531.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/01/42 
Hire  Date:  11/01/68 
Freeze  date:  06/30/97 
Department  service:  28/08/00 
Other  service:  03/09/18 
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Example  1 0B.— Teachers  Optional 
W/SuRvivoR  Reduction— Continued 

(Pre-96  hire] 

Military:  00/09/1 1 

.01 5  service:  5 

.0175  service:  5 

.02  service:  23.166667 

Average  salary:  $66,785.00 

Total  unreduced:  $41 ,796.28 

Reduction:  $90.00 

Total  reduced:  $41 ,706.28 

Total/month:  $3,476.00 

Early  Optional  or  Involuntary  Retirement 
Examples 

Example  11:  Early  Optional  With  Age 
Reduction 

In  this  example,  an  individual  covered  by 
the  Teachers  Plan  hired  before'1996  retires 
voluntarily  in  February  1998,  under  a  special 
program  that  allows  early  retirement  with  at 
least  20  years  of  service  at  age  50  older,  or 
at  least  25  years  of  service  at  any  age.  At 
retirement,  she  is  6  full  months  short  of  age 
55.  She  has  25  years  and  5  months  of 
departmental  service;  6  years,  2  months,  and 
19  days  of  other  service  (creditable  before 
lune  30, 1997);  and  2  months  and  9  days  of 
unused  sick  leave.  Since  she  is  not  eligible 
for  optional  retirement  and  she  is  eligible  to 
retire  voluntarily  only  because  of  the  District- 
approved  special  program,  the  Federal 
Benefit  Payment  is  calculated  similar  to  a 
disability  retirement.  It  does  not  begin  until 
she  becomes  eligible  for  a  deferred  annuity 
at  age  62.  When  it  commences  the  Federal 
Benefit  Payment  will  be  based  on  the  service 
creditable  as  of  June  30, 1997:  30  years  and 
11  months  of  service;  5  years  of  service  at  the 
1.5  percent  accrual  rate,  5  years  of  service  at 
the  1.75  percent  accrual  rate,  and  20  years 
and  11  months  of  service  at  the  2  percent 
accrual  rate.  The  total  annuity  is  based  on  5 
years  of  service  at  the  1.5  percent  accrual 
rate,  5  years  of  service  at  the  1.75  percent 
accrual  rate  and  21  years  and  9  months  of 
service  at  the  2  percent  accrual  rate 
(including  the  unused  sick  leave).  Because 
the  Federal  Benefit  Payment  is  based  on  the 
deferred  annuity,  rather  than  the  early 
voluntary  retirement,  it  is  not  reduced  by  the 
age  reduction  factor  used  to  compute  the 
total  benefit. 

Example  1 1  .—Teachers  Early  Out 
W/Age  Reduction 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  date:  09/20/43 
Hire  date:  10/01/72 
Separation  date:  02/28/98 
Department  service:  25/05/00 
Other  serv»ce:  06/02/19 
Sick  leave:  00/02/09 
.015  service:  5 
.0175  service:  5 
.02  service:  21.75 
Average  salary:  $69,281  14 
Total  unreduced:  $41,395.48 
Age  reduction  factor:  0.990000 
Total  reduced:  $40,981.53 


Example  11.— Teachers  Early  Out 
W/Age  Reduction— Continued 

[Pre-96  hire] 

Total/month:  $3,415.00 

Federal  Benefit  Payment  Computation 

Birth  date:  09/20/43 

Hire  date:  10/01/72 

Freeze  date:  06/30/97 

Department  service:  24/09/00 

Other  service:  06/02/19 

.015  service:  5 

.0175  service:  5 

02  service:  20.916667 

Average  salary:  $69,281.14 

Total  unreduced:  $40,240.80 

Reduction  factor:  1 .000000  no  reduction 

Total  reduced:  $40,240.80 

Total/month:  $3,353.00  deterred 

Example  12:  Involuntary  With  Age 
Reduction 

In  this  example,  an  individual  covered  by 
the  Teachers  Plan  hired  before  1996  retires 
involuntarily  in  February  1998.  At 
retirement,  she  is  6  full  months  short  of  age 
55.  She  has  25  years  and  5  months  of 
departmental  service;  6  years,  2  months,  and 
19  days  of  other  service  (creditable  before 
June  30, 1997);  and  2  months  and  9  days  of 
unused  sick  leave.  The  Federal  Benefit 
Payment  begins  at  retirement.  It  is  based  on 
the  30  years  and  11  months  of  service;  5 
years  of  service  at  the  1.5  percent  accrual 
rate,  5  years  of  service  at  the  1.75  percent 
accrual  rate,  and  20  years  and  11  months  of 
service  at  the  2  percent  accrual  rate.  The  total 
annuity  is  based  on  5  years  of  service  at  the 
1.5  percent  accrual  rate,  5  years  of  service  at 
the  1.75  percent  accrual  rate  and  21  yeeu^ 
and  9  months  of  service  at  the  2  percent 
accrual  rate  (including  the  unused  sick 
leave).  Both  the  Federal  Benefit  Payment  and 
the  total  benefit  are  reduced  by  the  age 
reduction  factor. 

Example  12.— Teachers 
Involuntary  W/Age  Reduction 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  date:  09/20/43 
Hire  date:  10/01/72 
Separation  date:  02/28/98 
Department  service:  25/05/00 
Other  service:  06/02/19 
Sk:k  leave:  00/02/09 
.015  service:  5 
.0175  service:  5 
.02  service:  21.75 
Average  salary:  $69,281.14 
Total  unreduced:  $41,395.48 
Age  reduction  factor:  0.990000 
Total  reduced:  $40,981 .53 
Total/month:  $3,415.00 

Federal  Benefit  Payment  Computation 

Birth  date:  09/20/43 
Hire  date:  10/01/72 
Freeze  date:  06/30/97 


Example  12.— Teachers  Involun- 
tary W/Age  Reduction— Contin- 
ued 

[Pre-96  hire] 

Department  service:  24/09/00 
Other  service:  06/02/19 
.015  service:  5 
.01 75  service:  5 
.02  service:  20.916667 
Average  salary:  $69,281.14 
Total  unreduced:  $40,240.80 
Age  reduction  factor:  0.990000 
Total  reduced:  $39,838.39 
Total/month:  $3,320.00 

Death  Benefits  Example 

Example  13:  Death  Benefits  Calculation 

Regardless  of  whether  death  occurs  in 
service  or  after  retirement,  if  the  death 
benefit  is  not  based  on  the  length  of  service, 
the  portion  of  a  death  benefit  that  is  a  Federal 
Benefit  Payment  is  based  on  the  ratio  of  the 
number  of  months  of  the  deceased 
employee's  service  as  of  June  30, 1997,  to  the 
number  of  months  of  the  deceased 
employee's  total  service.  This  proration  will 
always  apply  to  cases  of  death  after 
retirement  in  which  the  survivor  annuity  is 
based  on  the  reduction  in  the  employee's 
annuity  to  provide  the  benefit.  It  also  applies 
to  lump-sum  benefits  and  benefits  computed 
under  a  guaranteed-minimum  or  a 
percentage-of-disability-at-retirement 
formula. 

A.  In  this  example,  an  individual  covered 
by  the  Teachers  Plan  retires  in  April  1998 
with  30  years  of  service  and  elects  to  provide 
a  full  survivor  annuity.  He  dies  in  June  1998. 
The  Federal  Benefit  Payment  is  97V2  percent 
(351  months/360  months)  of  the  total 
survivor  benefit. 

Example  13A.— Teachers  Death 
Benefits 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  date:  04/01/46 

Hire  date:  04/01/68 

Separation  date;  04/01/98 

Death  date:  06/24/98 

Department  service:  30/00/00 

Other  service: 

Sick  leave: 

Months:  360 

Annual  Benefit:  $12,000.00 

Monthly  Benefit:  $1 ,000.00 

Federal  Benefit  Payment  Computation 

Birth  date;  04/01/46 
Hire  date:  04/01/68 
Freeze  date:  06/30/97 
Death  date:  06/24/98 
Department  service:  29/03/00 
Other  service: 
Months:  351 

$11,700.00 

$975.00 

B.  In  this  example,  a  teacher  dies  in  service 
on  June  30,  1998  after  31  years  of 


departmental  service.  Since  the  survivor 
annuity  is  based  on  actual  service,  the 
Federal  Benefit  Payment  is  based  on  the  30 
years  of  service  as  of  June  30,  1997.  The  total 
benefit  is  based  on  the  31  years  of  total 
service.  No  proration  is  appropriate. 

Example  13B.— Teachers  Death 
1 1  Benefits 

'  [Pre-96  hire] 

Total  Annuity  Computation 

Birth  date:  07/01/39 
Hire  date:  07/01/67 
Separation  date:  06/30/98 
Death  date:  06/30/98 
Department  service:  31/00/00 
Other  service: 
Sick  leave: 

Average  salary:  $38,787.88 
Annual  Benefit:  $12,426.67 
Monthly  Benefit:  $1,036.00 

Federal  Benefit  Payment  Computation 

Birth  date:  07/01/39 
Hire  date:  07/01/67 
Freeze  date:  06/30/97 
Death  date:  06/30/98 
Department  service:  30/00/00 
Other  service: 
Average  salary:  $38,787.88 
$12,000.00 
$1,000.00 

C.  In  this  example,  a  teacher  dies  in  service 
on  April  1,  1998  after  15  years  of 
departmental  service.  Since  the  survivor 
annuity  is  based  on  the  guaranteed 
minimum,  the  Federal  Benefit  Payment  is  a 
prorated  portion  of  the  total  benefit.  Since 
the  teacher  had  171  months  of  service  as  of 
the  freeze  date  and  180  months  of  service  at 
death,  the  Federal  Benefit  Payment  equals 
171/180ths  of  the  total  benefit. 

Example  13C.— Teachers  Death 
Benefits 

[pre-96  hire] 
Total  Annuity  Computation 

Birth  date:  04/01/61 
Hire  date:  04/01/83 
Separation  date:  04/01/98 
Death  date:  04/01/98 
Department  service:  1 5/00/01 
Average  salary:  $36,000.00 
Months:  180 

Annual  Benefit:  $7,920.00 
Monthly  Benefit:  $660.00 

Federal  Benefit  Payment  Computation 

Birth  date  04/01/61 
Hire  date:  04/01/83 
Freeze  date:  06/30/97 
Death  date:  04/01/98 
Department  Service:  14/03/00 
Average  salary:  $36,000  00 
Months:  171 
Ratio  (171/180):  0.950000 


Example  ISC- Teachers  Death 
Benefits— Continued 

[pre-96  hire] 

$7,524.00 
$627.00 

D.  In  this  example,  as  in  the  prior  example, 
a  teacher  dies  in  service  on  April  1, 1998 
after  15  years  of  departmental  service. 
However,  in  this  example,  the  teacher  was 
age  40  on  the  hire  date.  The  amount  of 
service  used  in  the  survivor  annuity 
calculation  equals  the  amount  of  service  that 
the  teacher  would  have  had  if  the  teacher 
continued  covered  employment  until  age  60. 
Since  the  survivor  annuity  is  based  on 
projected  service,  a  form  of  the  guaranteed 
minimum,  the  Federal  Benefit  Payment  is  a 
prorated  portion  of  the  total  benefit.  Since 
the  teacher  had  171  months  of  service  as  of 
the  freeze  date  and  180  months  of  service  at 
death,  the  Federal  Benefit  Payment  equals 
171/180ths  of  the  total  benefit. 

Example  1 3D.— Teachers  Death 
Benefits 

[Pre-96  hire] 
Total  Annuity  Computation 

Birth  date:  04/01/43 

Hire  date:  04/01/83 

Separation  date:  04/01/98 

Death  date:  04/01/98 

Department  service:  15/00/01 

Departmental  Service  projected  to  age  60: 

20/00/01 
.015  service:  5 
.0175  service:  5 
.02  servrce:  10 
Average  salary:  $36,000.00 
Months:  180 

Annual  Benefit:  $7,177.50 
Monthly  Benefit:  $598.00 

Federal  Benefit  Payment  Computation 

Birth  date:  04/01/43 
Hire  date:  04/01/83 
Freeze  date:  06/30/97 
Death  date:  04/01/98 
Department  service:  14/03/00 
Average  salary:  $36,000.00 
Months:  171 
Ratio  (171/180):  0.950000 

$6,818.63 

$568.00 

Cost  of  Living  Adjustment  Examples 

Example  14:  Application  of  Cost  of  Living 
Adjustments 

Cost  of  living  adjustments  are  applied 
directly  to  the  Federal  Benefit  Pa^nnent  to 
determine  the  new  rate  of  the  Federal  Benefit 
Payment  after  a  cost  of  living  adjustment. 

A.  In  this  example,  the  cost  of  living 
adjustment  is  the  same  for  the  Federal 
Benefit  Payment  and  the  non-Federal  Benefit 
Payment  portion  of  the  total  benefit. 
Effectively,  the  total  cost  of  living  adjustment 
is  proportionally  split  between  the  Federal 
Benefit  Payment  and  the  non-Federal  Benefit 
Pavment. 


Example  14A.— Teachers  Cost  of 
Living  Adjustment 

[Pre-96  hire] 

Benefit  Computation  (at  retirement) 

Total  Annuity  Computation 

Birth  date:  11/04/48 

Hire  date:  03/01/86 

Separation  date:  02/28/2013 

Department  service:  27/00/00 

Other  service  paid  in  1995:  06/07/28 

Excess  LWOP  in  1990:  00/03/18 

.015  service:  5 

.0175  servk»:  5 

.02  service:  23.333333 

Average  salary:  $53,121.00 

Total;  $33,421.98 

Total/month:  $2,785.00 

Benefit  Computation  (at  retirement) 

Federal  Benefit  Payment  Computation 

Birth  date:  11/04/48 

Hire  date:  03/01/86 

Freeze  date:  06/30/1997 

Department  service:  1 1  /04/00 

Other  service  paid  in  1995:  06/07/28 

Excess  LWOP  in  1990;  00/03/18 

.015  service:  5 

.0175  service:  5 

.02  service:  7.666667 

Average  salary:  $53,121.00 

Total:  $16,777.38 

Total/month:  $1,398.00 

COLA  Computation 

DC  COLA  rate  4% 
Total  COLA:  1 1 1 
New  rate:  2896 
Federal  COLA  rate  4% 

Federal  COLA:  56 

New  rate:  1454 

B.  In  thi$  example,  a  new  District  plan 
applies  a  different  cost  of  living  adjustment 
than  is  provided  for  the  Federal  Benefit 
Payment.  The  Federal  Benefit  Payment  will 
be  unaffected  by  the  new  District  plan.  In 
such  a  case,  the  total  cost  of  living 
adjustment  is  no  longer  proportionally  split 
between  the  Federal  Benefit  Payment  and  the 
non-Federal  Benefit  Payment. 

Example  14B.— Teachers  Cost  of 
LiviNG  Adjustment 

[Pre-96  hire] 

Benefit  Computation  (at  retirement) 

Total  Annuity  Computation 

Birth  date;  11/04/48 

Hire  date;  03/01/86 

Separation  date:  02/28/2013 

Department  service;  27/00/00 

Other  service  paid  in  1995;  06/07/28 

Excess  LWOP  in  1990:  00/03/18 

.015  service:  5 

.0175  service:  5 

.02  service:  23.333333 

Average  salary:  $53,121.00 
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Example  14B.— Teachers  Cost  of 
Living  Adjustment— Continued 

[Pre-96  hire] 

Total:  $33,421.96 
Total/month:  $2,785.00 

Benefit  Computation  (at  retirement) 

Federal  Benefit  Payment  Computation 

Birth  date:  11/04/48 

Hire  date:  03/01/86 

Freeze  date:  06/30/1997 

Department  service:  11/04/00 

Other  service  paid  in  1995:  06/07/28 

Excess  LWOP  in  1990:  00/03/18 

.015  service:  5 

.0175  service:  5 

.02  service:  7.666667 

Average  salary:  $53,121.00 

Total:  $16,777.38 

Total/month:  $1 ,398.00 

COLA  Computation  Variations 

Variation  1 

DC  COLA  rate  5%  of  total  benefit: 
Total  COLA:  $139.00 
New  rate:  $2,924.00 
Federal  COLA  rate  4%  of  Federal 
Benefit  Payment: 
Federal  COLA:  $56.00 
New  rate:  $1,454.00 

Variation  2 

DC  COLA  rate  5%  of  DC  Payment: 

Total  COLA:  $125.00 

New  rate:  $2,910.00 
Federal  COLA  rate  4%  of  Federal 
Benefit  Payment: 

Federal  COLA:  $56.00 

New  rate:  $1 .454.00 

Retroactive  Payment  of  Accrued  Annuity 
Example 

Example  15:  Accrual  of  Federal  Benefit 
Payment 

The  Federal  Benefit  Payment  begins  to 
accrue  on  the  annuity  commencing  date, 
regardless  of  whether  the  employee  is  added 
to  the  annuity  roll  in  time  for  the  regular 
payment  cycle.  If  the  employee  is  due  a 
retroactive  payment  of  accrued  annuity,  the 
portion  of  the  retroactive  payment  that  would 
have  been  Federal  Benefit  Payment  (if  it  were 
made  in  the  regular  payment  cycle)  is  still 
Federal  Benefit  Payment.  In  this  example,  a 
teacher  retired  effective  September  11, 1998. 
She  was  added  to  the  retirement  rolls  on  the 
pay  date  November  1,  1998  (October  1  to 
October  31  accrual  cycle).  Her  Federal 
Benefit  Payment  is  $3000  per  month  and  her 
total  benefit  payment  is  $3120  per  month. 
Her  initial  check  is  $5200  because  it  includes 
a  prorated  payment  for  20  days  (September 
11  to  September  30).  The  Federal  Benefit 
Payment  is  $5000  of  the  initial  check  ($3000 
for  the  October  cycle  and  $2000  for  the 
September  cycle). 


Example  15. — Teachers  Accrued 
Benefit 

[Pre-96  hire] 

Total  Annuity  Computation 

Birth  date:  11/01/42 
Hire  date:  09/01/66 
Separation  date:  09/10/98 
Department  service:  32/00/10 
.015  service:  5 
.0175  service:  5 
.02  service:  22 
Average  salary:  $62,150.00 
Total:  $37,445.38 
Total/month:  $3,120.00 
Sept  11-30:  $2,080.00 
Oct  1-31:  $3,120.00 
Nov  1-30:  $3,120.00 

Federal  Benefit  Payment  Computation 

Birth  date:  11/01/42 
Hire-date:  09/01/66 
Freeze  date:  06/30/97 
Department  service:  30/10/00 
.15  service:  5 
.0175  service:  5 
.02  service:  20  833333 
Average  salary:  $62,150.00 
Total:  $35,995.21 
Total/month:  $3,000.00 
Sept  11-30:  $2,000.00 
Oct  1-31:  $3,000  00 
Nov  1-30:  $3,000.00 

[FR  Doc.  00-31249  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4810-25-P 


DEPARTMErrr  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD07-00-131] 

RIN2115-AE46 

Special  Local  Regulations:  Fireworl(s 
Display,  Smith  Bay,  Saint  Thomas, 
USVI 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  Special  Local 
Regulations  are  being  established  for  the 
Wyndham  New  Years  Fireworks  display 
in  Smith  Bay,  St.  Thomas,  USVI.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  by 
excluding  vessels  from  the  fireworks 
laimching  area. 

DATES:  This  rule  is  effective  from  11 
a.m.  AST  on  December  31,  2000,  to  1 
a.m.  AST  on  January  1,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
the  docket  CGD07-00-114  and  are 


available  for  inspection  or  copying  at 
Coast  Guard  Greater  Antilles  Section,  La 
Puntilla.  Old  San  Juan.  PR  00902 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Reyes,  Greater  Antilles  Section  at 
(787)  729-5381. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  these 
regulations.  Under  5  U.S.C.  553[b){B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM. 
Publishing  an  NPRM  would  be  contrary 
to  national  safety  interests  since 
immediate  action  is  needed  to  minimize 
potential  danger  to  the  public  and  the 
marine  event  request  was  recently 
received.  Further,  we  anticipate 
numerous  spectator  craft  in  the  area 
where  the  fiireworks  will  be  launched. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because  of  the  inherent 
danger  associated  with  storing  and 
laimching  fireworks  near  spectator  craft 
during  the  fireworks  display.  This  rule 
creates  a  regulated  area  that  will 
prohibit  non-participating  vessels  from 
entering  the  regulated  area  during  the 
event. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979).  The 
regulated  area  will  only  be  in  effect  for 
approximately  2  hours. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small  business, 
not-for-profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jiurisdictions  with 
populations  of  less  than  50,000. 


This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
enities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Smith  Bay  from  11  p.m. 
December  31,  2000,  to  1  a.m.  January  1. 
2001.  The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  will  only  be  in  effect 
for  2  hours. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agricultm^ 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requfres  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630. 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— [MARINE  EVENTS] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46. 
and  33  CFR  100.35. 

2.  Add  temporary  §  100.35T-O7-131 
to  read  as  follows: 

§  1 00.35T-07-1 31 ;     Fireworks  display, 
Smith  Bay,  Saint  Thomas,  USVI. 

(a)  Regulated  Area.  A  1500-yard 
radius  from  position  18°20'27''  N, 
064°51'18''  W,  and  encompassing  all  of 
Smith  Bay,  St.  Thomas.  USVI.  All 
coordinates  referenced  use  Datum:  NAD 
1983. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer. 
Greater  Antilles  Section.  San  Juan, 
Puerto  Rico. 

(c)  Special  Local  Regulations.  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited,  imless 


otherwise  authorized  by  the  Patrol 
Commander.  Spectator  craft  may  remain 
in  a  spectator  area  to  be  established  by 
the  event  sponsor.  Moonlight  Fireworks, 
Inc. 

(d)  Dates.  This  rule  is  effective  from 
11  a.m.  AST  on  December  31.  2000,  to 
1  a.m.  AST  on  January  1 .  2001 . 

Dated:  December  1,  2000. 
T.W.  Allen, 

U.S.  Coast  Guard,  Commander,  Seventh  Coast 
Guard  District. 
(FR  Doc.  00-31643  Filed  12-11-00:  8:45  am] 

BILUNG  COOE  4910-1 S-^ 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD  07-00-116] 
RIN2115-AE46 

Special  Local  Regulations:  BellSouth 
Winterfest  Boat  Parade.  Broward 
County,  Fort  l^uderdale,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  Special  Local 
Regulations  are  being  established  for  the 
annual  BellSouth  Winterfest  Boat 
Parade.  The  event  will  be  held  on 
December  16,  2000,  on  the  waters  of  the 
Port  Everglades  tiuning  basin  and  the 
Intracoastal  Waterway  from  Dania 
Sound  Light  35  (LLNR  47575)  to 
Pompano  Beach  Day  Beacon  74  (LLNR 
47230).  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 

DATES:  This  rule  is  effective  from  5  p.m. 
to  11  p.m.  EST  on  December  16,  2000. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD  07-00-116  and  are 
available  for  inspection  and  copying  at 
Coast  Guard  Group  Miami.  100 
MacArthur  Causeway.  Miami,  FL  33139, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Storey,  Coast  Guard  Group 
Miami  Florida  at  (305)  535^472. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
a  NPRM  would  be  contrary  to  national 
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safety  interests  since  immediate  action 
is  needed  to  minimize  potential  danger 
to  the  public  as  there  will  be  numerous 
spectator  craft  in  the  area.  Moreover,  the 
event  is  scheduled  for  December  16, 
2000,  and  the  permit  request  was  only 
recently  received. 

For  tne  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  BellSouth  Winterfest  Boat  Parade 
is  an  annual  nighttime  parade  of 
approximately  110  pleasure  boats 
ranging  in  length  from  20  feet  to  200  feet 
decorated  with  holiday  lights. 
Approximately  1000  spectator  craft  are 
anticipated. -The  parade  will  form  in  the 
staging  area  at  the  Port  Everglades 
turning  basin  and  proceed  North  on  the 
Intracoastal  Waterway  (ICW)  to  Lake 
Santa  Barbara  where  the  parade  will 
disband.  The  regulated  area  includes  the 
staging  area  and  the  parade  route.  The 
staging  area  encompasses  the  Port 
Everglades  turning  basin.  North  to  Dania 
Sound  Light  35  (LLNR  42865).  The 
Parade  route  encompasses  the 
Intracoastal  Waterway  from  Dania 
Sound  Light  35  (LLNR  47575)  to 
Pompano  Beach  day  beacon  74  (LLNR 
47230) 

Anchoring  is  prohibited  in  the  staging 
area.  Anchoring  is  also  forbidden  in  the 
vicinity  of  the  viewing  area  which 
extends  from  the  Simrise  Blvd  Bridge, 
South  to  the  New  River  Sound  Light  3 
(LLNR  47240)  West  of  the  ICW.  During 
the  parade  transit,  these  regulations 
prohibit  nonparticipating  vessels  from 
approaching  within  500  feet  ahead  of 
the  lead  vessel  or  500  feet  astern  of  the 
last  participating  vessel  in  the  parade, 
and  within  50  feet  on  either  side  of  the 
parade,  unless  authorized  by  the  Patrol 
Commander.  After  the  passage  of  the 
parade  participants,  all  vessels  will  be 
allowed  to  resume  normal  operations  at 
the  discretion  of  the  Patrol  Commander. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  minimal 
because  the  regulated  area  will  only  be 
in  effect  for  approximately  6  hours. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small  business, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50.000. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  ICW 
between  the  Port  Everglades  turning 
basin  and  Lake  Santa  Barbara  from  5  to 
11  p.m.  on  December  16,  2000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  be  in 
effect  for  approximately  6  hoius  and  the 
event  will  be  highly  publicized. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  entities  may  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
and  participating  in  this  rulemaking. 
Small  businesses  may  also  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with  Federal 
regulations  to  the  Small  Business  and 
Agricultiu-e  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  luider 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  for 
unfunded  mandates.  An  unfunded 
mandate  is  a  regulation  that  requires  a 
State,  local,  or  tribal  government  or  the 
private  sector  to  incur  direct  costs 
without  the  Federal  Government's 
having  first  provided  the  funds  to  pay 
those  unfunded  mandate  costs.  This 
rule  will  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  imphcations  under  E.O.  12630. 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
enviromnental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  piu'suant  to  Figure  2-1 , 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— {MARINE  EVENTS] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46, 
and  33  CFR  100.35. 

2.  Add  temporary  §  100.35T-07-116 
to  read  as  follows: 

§  1 00.35T-07-1 1 6:     BellSouth  Winterfest 
Boat  Parade,  Broward  County,  Ft. 
Lauderdale,  FL 

(a)  Definitions. 


(1)  Staging  area:  The  staging  area  is 
the  Port  Everglades  Turning  Basin  and 
that  portion  of  the  Intracoastal     - 
Waterway  extending  form  Port 
Everglades  Turning  Basin  to  Dania 
Sound  light  35  (LLNR  42865). 

(2)  Parade  Route:  The  parade  route 
includes  the  Intracoastal  Waterway  from 
Dania  Sound  Light  35  (LLNR  47575)  to 
Pompano  Beach  Daybeacon  74  (LLNR 
47230) 

(3)  Viewing  area:  The  Viewing  area 
extends  from  the  Sunrise  Blvd  Bridge 
South  to  the  New  River  Soimd  Light  3 
(LLNR  47240)  West  of  the  ICW. 

(4)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commemder,  Coast 
Guard  Group  Miami.  Florida.  The  Coast 
Guard  assumes  no  responsibility  for  the 
operation  of  the  event,  the  safety  of 
participants  and  spectators,  the  safety  of 
transient  craft,  and  the  qualification  and 
instruction  of  participants.  These 
responsibilities  rest  solely  with  the 
sponsor  of  the  event. 

(b)  Special  Local  Regulations. 

(1)  Staging  area:  Entry  or  anchoring  in 
the  staging  area  by  nonparticipating 
vessel  is  prohibited,  unless  authorized 
by  the  Patrol  Commander. 

(2)  Parade  route:  During  the  parade 
transit,  nonparticipating  vessels  are 
prohibited  from  approaching  v«thin  500 
feet  ahead  of  the  lead  vessel  and  500 
feet  astern  of  the  last  participating 
vessel  in  the  parade,  and  within  50  feet 
either  side  of  the  parade  unless 
authorized  by  the  Patrol  Commander. 

(3)  Viewing  Area:  Anchoring  in  the 
vicinity  of  the  viewing  area  is 
prohibited. 

(4)  Miscellaneous:  A  succession  of  not 
fewer  that  5  short  whistle  or  horn  blasts 
from  a  patrol  vessel  will  be  the  signal 
for  any  non-participating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately.  At  the 
discretion  of  the  Pafrol  Commander,  all 
vessels  may  resume  normal  operations 
after  the  passage  of  the  parade 
participants. 

(d)  Effective  date.  This  section  is 
effective  from  5  p.m.  to  11  p.m.  EST  on 
December  16,  2000. 

Dated:  December  1,  2000. 
T.W.  Allen, 

U.S.  Coast  Guard.  Commander.  Seventh  Coast 
Guard  District. 
[FR  Doc.  00-31644  Filed  12-11-00:  8:45  am] 

BILUNG  CODE  4910-1 5-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Sack  Preparation  Changes  for 
Periodicals  Nonletter-Size  Mailing  Jobs 
That  include  Automation  Flat  Rate  and 
Presorted  Rate  Mailings 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
standards  for  preparation  of  Periodicals 
nonletter-size  mailing  jobs  that  include 
both  an  automation  fiats  mailing  and  a 
Presorted  flats  mailing  to  require  use  of 
the  co-sacking  preparation  method  in 
Domestic  Mail  Manual  (DMM)  M910. 
EFFECTIVE  DATE:  January  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Martin,  703-292-3645. 
SUPPLEMENTARY  INFORMATION:  On 
October  30.  2000.  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (65  FR  64643)  a  proposed  rule 
to  require  Periodicals  mailers  to  prepare 
sacked  mailing  jobs  of  nonletter-size 
mail  that  include  both  an  automation 
flats  rate  mailing  and  a  Presorted  rate 
mailing  using  the  co-sacking 
preparation  requirements  in  DMM 
M910. 

This  proposal  was  based  on  cost 
models  that  suggest  that  handling  costs 
for  Periodicals  mail  will  be  reduced  if 
mailers  are  required  to  prepare  their 
mail  imder  new  DMM  M910.  This 
preparation  method  will  reduce  the 
number  of  sacks  prepared  and  handled, 
and  concurrently  increase  the  number  of 
more  finely  presorted  sacks.  The 
anticipated  reduction  in  Postal  Service 
costs  from  requiring  use  of  this 
prepeiration  method  was  incorporated  in 
the  rates  resulting  from  the  R2000-1  rate 
case. 

This  rulemaking  also  reorganizes 
Domestic  Mail  Manual  E200  and  M200 
to  separate  the  eligibility  and  presort 
requirements  for  Periodicals  Presorted 
rate  mailings  from  those  of  carrier  route 
mailings.  DMM  E200  will  now  contain 
section  E220  that  pertains  only  to 
Presorted  rate  mailings  and  section  E230 
that  pertains  only  to  carrier  route 
mailings.  (The  information  published  in 
DMM  E220  in  the  Federal  Register 
proposed  rule  of  August  29,  2000  (65  FR 
52480),  "Proposed  Changes  to  the 
Domestic  Mail  Manual  to  Implement 
Docket  No.  R2 000-1."  has  been 
redesignated  as  DMM  E217  in  the  final 
rule  regarding  that  proposal.)  DMM 
M200  will  contain  section  M210  that 
pertains  only  to  Presorted  rate  mailings 
and  section  M220  that  pertains  only  to 
carrier  route  mailings.  Under  current 
.c»standards.  Presorted  and  carrier  route 


are  two  separate  mailings  with  separate 
eligibility  requirements  and  separate 
packaging  and  sacking  requirements.    . 
This  reorganization  does  not  change 
current  requirements  but  reflects  the 
separate  mailing  status  of  these  two 
types  of  mailings.  It  also  makes  the 
DMM  numbering  for  Periodicals 
consistent  with  the  numbering  system 
used  for  Standard  Mail  (A).  The  final 
rule  also  makes  changes  to  E230  and 
M200  references  contained  throughout 
the  DMM  that  appropriately  change 
them  to  E220,  M210.  or  M220 
references,  as  appropriate. 

As  information,  the  DMM  language  in 
this  final  rule  incorporates  revisions  to 
the  DMM  from  three  previously 
published  Federal  Register  final  rules 
that  also  will  take  effect  January  7,  2001. 
These  final  rules  are: 

1.  "Sack  Preparation  Changes  for 
Periodicals  Nonletter-Size  Pieces  and 
Periodicals  Prepared  on  Pallets" 
published  on  July  28,  2000  (65  FR 
46361). 

2.  "Line-of-Travel  Sequencing  for 
Basic  Carrier  Route  Periodicals" 
published  on  July  28,  2000  (65  FR 
46363). 

3.  "Domestic  Mail  Manual  Changes 
for  Sacking  and  Palletizing  Periodicals 
Nonletters  and  Standard  Mail  (A)  Flats, 
for  Traying  First-Class  Flats,  and  for 
Labeling  Pallets"  published  on  August 
16,  2000  (65  FR  50054). 

Accordingly,  the  numbering  and  the 
language  of  the  DMM  sections  in  this 
final  rule  have  been  synchronized  with 
those  final  rules  and  may  not  match  the 
numbering  and  language  in  ciurent 
DMM  Issue  55. 

Summary  of  Comments 

The  Postal  Service  received  one  in 
response  to  the  proposed  rule.  This 
commenter  who  represents  a  mailing 
association  expressed  support  for  the 
new  requirement. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  rulemaking  by  39 
U.S.C.  410(a),  the  Postal  Service  hereby 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 
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Authority:  5  U.  S.  C.  552(a);  39  U.  S.  C. 
101,  401.  403,  404,  414,  3001-3011,  3201- 
3219,  3403-3406,  3621,  3626,  5001. 

2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

E    Eligibility 


E200    Periodicals 


E211    All  Periodicals 


12.0    Documentation 


[In  E211.12.0.  revise  "E230"  to  read 
"E220".] 


14.0    Basic  Rate  Eligibility 

***** 

14.3    Adjustments  and  Discounts 

[In  E211.14.3,  revise  "E230"  to  read 
"E220,  E230".] 

***** 

[Add  new  E220  to  read  as  follows:] 
E220    Presorted  Rates 

[Add  new  summary  to  read  as 
follows:] 

Smnmary  E220  describes  the 
eligibility  standards  for  mailing 
Presorted  rate  mailings  {5-digit,  3-digit, 
and  basic  rates).  It  also  describes 
combining  multiple  publications  or 
editions. 

[Add  new  1.0  that  copies  information 
from  E230  and  deletes  information 
pertaining  to  carrier  route  mail  to  read 
as  follows:] 

1.0  BASIC  INFORMATION 

1 . 1  Standards 

The  standards  for  Presorted  rates  are 
in  addition  to  the  basic  standards  for 
Periodicals  in  E210,  the  standards  for 
other  rates  or  discounts  claimed,  and 
the  applicable  preparation  standards  in 
M045,  M200,  M910,  M920,  M930,  or 
M940.  Not  all  combinations  of  presort 
level,  automation,  and  destination  entry 
discoimts  are  permitted. 

[Copy  E230.1.2  as  new  E220.1.2  and 
amend  to  include  references  to  new 
palletization  options  to  read  as  follows:] 

1.2  Palletized  Mail 

A  correctly  prepared  package  is  the 
equivalent  of  a  sack  when  palletized 
under  M045,  M920,  M930,  or  M940. 
Individual  pieces  qualify  for  the  presort 
level  rate  appropriate  for  the  palletized 
packages  in  which  they  are  placed, 
regardless  of  the  destination  of  the 
pallet.  Eligibility  for  destination  entry  or 


other  zoned  rates  depends  on  the  point 
of  entry. 

[Redesignate  E230.1.3  as  E220.1.3.] 

1.4  Barcodes 

[Copy  E230.1.4  as  E220.1.4  and 
amend  by  changing  "nonautomation"  to 
'  "Presorted"  to  read  as  follows:] 
Any  POSTNET  barcode  on  a 
mailpiece  in  a  Presorted  Periodicals 
mailing  must  be  correct  for  the  delivery 
address  and  meet  the  standards  in  C840 
and  A950. 

1.5  Documentation 

[Copy  E230.1.5  to  E220.1.5  and 
amend  by  adding  information  on 
postage  statements  to  read  as  follows:] 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing,  supported  by 
standardized  documentation  meeting 
the  basic  standards  in  P012. 
Documentation  of  postage  is  not 
required  if  each  piece  in  the  mailing  is 
of  identical  weight  and  the  pieces  cire 
separated  when  presented  for 
acceptance  by  rate,  by  zone  (including 
separation  by  In-County  and  Outside- 
County  rates),  and  by  entry  discount 
[e.e..  DDU  and  DSCF). 

[Add  new  beading  2.0  to  read  as 
follows:] 

2.0  RATES 

[Redesignate  E230.3.0  through 
E230.5.G  as  E220.2.1,  2.2,  and  2.3, 
respectively.] 

2.1  5-Digit  Rates 

[In  redesignated  2.1,  change  the 
reference  "M200"  to  "M210."] 

2.2  3-Digit  Rates 

[In  redesignated  2.2,  change  the 
reference  "M200"  to  "M210."] 

2.3  Basic  Rates 

[In  redesignated  2.3,  change  the 

reference  "M200"  to  M210."] 
[Copy  E230.7.0  as  E220.3.0.] 
[Revise  the  heading  of  E230  to  read  as 

follows:] 

E230    Carrier  Route  Rates 

[Amend  the  siunmary  to  exclude  non- 
carrier  route  rates  to  read  as  follows:] 

Summary  E230  describes  the 
eligibility  standards  for  mailing  at 
carrier  route  rates.  It  also  describes 
combining  multiple  publications  or 
editions. 

1.0  BASIC  INFORMATION 

1.1  Standards 

[Amend  1.1  to  delete  information  on 
Presorted  rate  mail  to  read  as  follows:] 

The  standards  for  carrier  route  rates 
are  in  addition  to  the  basic  standards  for 


Periodicals  in  E210,  the  standards  for 
other  rates  or  discoimts  claimed,  and 
the  applicable  preparation  standards  in 
M045,  M200,  M910,  M920.  M930,  or 
M940.  Not  all  combinations  of  presort 
level,  automation,  and  destination  entry 
discounts  are  permitted. 

[Amend  1.2  to  include  references  to 
new  palletization  options  to  read  as 
follows:] 

1.2  Palletized  Mail 

A  correctly  prepared  package  is  the 
equivalent  of  a  sack  when  palletized 
under  M045,  M920,  M930.  or  M940. 
Individual  pieces  qualify  for  the  presort 
level  rate  appropriate  for  the  palletized 
packages  in  which  they  are  placed, 
regardless  of  the  destination  of  the 
pallet.  Eligibility  for  destination  entry  or 
other  zoned  rates  depends  on  the  point 
of  entry. 

[Redesignate  the  heading  2.1  as  1.3 
and  amend  to  read  as  follows:] 

1 .3  Carrier  Route  Code  Accuracy 

[Redesignate  the  text  of  2.1  as  1.3  and 
amend  to  add  references  to  the 
sequencing  requirements  to  read  as 
follows:] 

Except  for  mailings  prepared  with  a 
simplifled  address  under  A040,  carrier 
route  codes  must  be  applied  to  mailings 
using  CASS-certified  software  and  the 
current  USPS  Carrier  Route  Information 
System  (CRIS)  scheme,  hard  copy  CRIS 
files,  or  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route 
information  must  be  updated  within  90 
days  before  the  mailing  date.  The 
applicable  sequencing  requirements  in 
2.2,  3.0.  and  M050  must  also  be  met. 


1.5    Documentation 

[Amend  1.5  to  add  information  on 
postage  statement  standards  and  to  add 
a  cross-reference  to  the  documentation 
requirements  in  M050  for  sequencing  to 
read  as  follows:] 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing,  supported  by 
standardized  documentation  meeting 
the  basic  standards  in  P012. 
Documentation  of  postage  is  not 
required  if  each  piece  in  the  mailing  is 
of  identical  weight  and  the  pieces  are 
separated  when  presented  for 
acceptance  by  rate,  by  zone  (including 
separation  by  In-County  and  Outside- 
County  rates),  and  by  entry  discoiuit 
(e.g..  DDU  and  DSCF).  Documentation  of 
sequencing  and  of  density  standards 
under  M050  must  be  submitted  with 
each  mailing. 


[Revise  the  heading  of  2.0  (as  set  forth 
in  the  final  rule  published  in  65  FR 
50054,  August  16,  2000),  and  add  new 
heading  2.1  to  read  as  follows:] 

2 . 0  SORTATION  AND  SEQUENCING 

2. 1  Sortation 

[Redesignate  the  contents  of  2.2a  (as 
set  forth  in  the  final  rule  published  in 
65  FR  50054,  August  16,  2000)  as  2.1a 
and  b  to  separate  letter  mail  standards 
from  nonletter  mail  standards  to  read  as 
follows:] 

Preparation  to  qualify  eligible  pieces 
for  carrier  route  rates  is  optional  and  is 
subject  to  M045,  M200,  or  (nonletter- 
size  mail  only)  M920,  M930,  or  M940. 
Carrier  route  sort  need  not  be  done  for 
all  carrier  routes  in  a  5-digit  area. 
Specific  rate  eligibility  is  subject  to 
these  standards: 

a.  The  carrier  route  rates  for  letter-size 
mail  apply  to  copies  that  are  prepared 
in  carrier  route  packages  of  six  or  more 
pieces  each  that  are  sorted  to  garrier 
route,  5-digit  carrier  routes,  or  3-digit 
carrier  routes  trays. 

b.  The  carrier  route  rates  for  nonletter- 
size  mail  apply  to  copies  of  flat-size  or 
irregular  parcel-size  pieces  prepared  in 
carrier  route  packages  of  six  or  more 
pieces  each,  and  that  are  sorted  to 
pallets  under  M045  or  M920,  M930,  or 
M940,  or  sacked  in  carrier  route,  5-digit 
scheme  carrier  routes,  or  5-digit  carrier 
routes  sacks,  and,  if  prepared  under 
M920,  merged  5-digit  scheme  sacks  or 
merged  5-digit  sacks.  Preparation  of  5- 
digit  scheme  carrier  routes  sacks  or 
pallets  is  required  and  must  be  done  for 
all  5-digit  scheme  destinations. 
Preparation  of  merged  5-digit  sacks  and 
merged  5-digit  scheme  sacks  is  optional 
but  if  performed  must  be  done  for  all  5- 
digit  ZIP  Codes  for  which  there  is  an 
"A"  or  "C"  indicator  in  the  City  State 
Product  that  permits  co-containerization 
of  carrier  route  and  5-digit  packages. 
Preparation  of  merged  5-digit  pallets 
Eind  merged  5-digit  scheme  pallets  is 
optional  but  if  performed  must  be  done 
for  all  5-digit  ZIP  Codes  or  5-digit 
schemes  for  which  those  pallet  levels 
are  possible  (imder  M920  if  there  is  an 
"A"  or  "C"  indicator  in  the  City  State 
Product,  under  M930  if  the  5% 
threshold  standard  is  met,  and  under 
M940  if  ZIP  Codes  have  an  "A"  or  "C" 
indicator  in  the  City  State  Product  and 
if  ZIP  Codes  with  a  "B"  or  "D"  indicator 
in  the  City  State  Product  meet  the  5% 
threshold  standards).  For  merged  5-digit 
scheme  sacks  or  pallets,  preparation 
also  must  be  done  for  all  5-digit  scheme 
destinations.  The  applicable  sequencing 
requirements  in  M050  and  in  2.2a  or 
2.2b  also  must  be  met. 


[Amend  the  heading  of  2.2  and 
redesignate  2.2b  and  c  (as  set  forth  in 
the  final  rule  published  in  65  FR  50054, 
August  16,  2000)  as  2.2a  and  b,  to  read 
as  follows:]  ^ 

2.2    Sequencing  Requirements 

Carrier  route  mail  must  be  prepared  in 
delivery  sequence  as  follows: 

a.  Basic  carrier  route  rate  mail  must  be 
prepared  either  in  carrier  walk  sequence 
or  in  line-of-travel  (LOT)  sequence 
according  to  LOT  schemes  as  prescribed 
by  the  USPS  (M050). 

b.  The  high  density  and  saturation 
rates  apply  to  pieces  that  are  eligible  for 
carrier  route  rates  under  2.1,  are 
prepared  in  carrier  walk  sequence,  and 
meet  the  applicable  density  standards  in 
3.0  for  the  rate  claimed. 

[Redesignate  6.0  (as  set  forth  in  the 
final  rule  pubUshed  in  65  FR  50054, 
August  16,  2000)  as  3.0;  amend 
redesignated  3.1  by  changing  the 
reference  "2.2"  to  "1.0  and  2.0,"  by 
changing  the  reference  "M200"  to 
"M220,"  and  by  changing  the  reference 
"6.4"  to  "3.4";  amend  redesignated  3.4 
by  changing  all  references  to  "6.4"  to 
"3.4."] 

[Redesignate  7.0  as  4.0.] 
***** 

E250    Destination  Entry 


2.0  DDU  RATE 

2.1  Eligibility 

[Change  the  references  "M200"  to 
"M220."] 
***** 

M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 

***** 

M050    Delivery  Sequence 

1.0  BASIC  STANDARDS 

1.1  General 

[Change  the  reference  "M200"  to 
"M220."] 

***** 

4.0    DOCUMENTATION 

4.2  High  Density 

[In  4.2a  and  4.2b,  change  the  reference 
"E230.6.4C"  to  "E230.3.4C."] 

M200    Periodicals  (Nonautomation) 

[Add  new  heading  M210  to  read  as 
follows:] 

M210    Presorted  Rate  Periodicals 

[Redesignate  the  smnmary  of  M200  as 
the  summary  of  M210  and  amend  to 
delete  references  to  carrier  route  mail  to 
read  as  follows:] 


Summary:  M200  describes  the  basic 
standards  for  Periodicals  Presorted  rate 
mailings  including  package  and  tray 
preparation  for  letters,  and  package  and 
sack  preparation  for  flats  and  irregular 
parcels.  Additional  requirements  for 
preparing  mail  on  pallets  are  in  M041 
and  M045.  or  M041  and  M920,  M930,  or 
M940.  For  standards  on  automation  rate 
Periodicals  mailings  see  E240  and  M810 
(letters)  or  M820  (flats),  as  applicable. 
For  standards  on  carrier  route  mailings 
see  E230  and  M220. 

[Redesignate  M200.1.0  as  M210.1.0.] 

1.0  BASIC  STANDARDS 

[Revise  beading  and  text  of 
redesignated  M21 0.1.1  for  clarity  and  to 
exclude  Presorted  rate  sacked  nonletter- 
size  mailings  that  contain  an  automation 
rate  mailing  to  read  as  follows:] 

1.1  Basic  Standards 

For  all  letter-size  mailings,  for  sacked 
mailing  jobs  of  nonletter-size  mail  that 
do  not  contain  an  automation  rate 
mailing  or  a  carrier  route  mailing,  and 
for  all  palletized  mailing  jobs  the 
following  standards  must  be  met  for  the 
Presorted  rate  mailing: 

a.  All  pieces  in  each  Presorted  rate 
Periodicals  mailing  must  be  in  the  same 
processing  category. 

b:  Letter-size  pieces  must  be  packaged 
imder  2.0  and  prepared  in  trays  under 
'3.0.  Trays  prepared  under  this  section 
may  subsequently  be  palletized  under 
M041  and  M045. 

c.  Nonletter-size  pieces  must  be 

;  packaged  under  2.0.  Packages  placed  on 
pallets  must  meet  additional  packaging 
criteria  under  M045. 

d.  Packages  of  nonletter-size  pieces 
must  be  sacked  or  palletized  under  one 
of  the  following: 

(1)  Sacked  under  4.0,  except  that  a 
Presorted  rate  mailing  that  is  part  of  a 
maiUng  job  that  also  contains  an 
automation  flats  mailing  must  be  sacked 
under  M910  or  M920  as  described  in 
1.2;  or 

(2)  Palletized  under  M041  and  M045. 
M920,  M930,  or  M940. 

e.  Sacks  prepared  under  4.0  may 
subsequently  be  prepared  on  pallets 
imder  M041  and  M045. 

f.  All  pieces  must  be  sorted  together 
"to  the  finest  extent  required  under  the 
applicable  sortation  standards  described 
above. 

g.  Postmasters  may  authorize 
preparation  of  small  mailings  in 
nonpostal  containers  if  they  consist 
primarily  of  packages  for  local  ZJP 
Codes,  do  not  exceed  20  pounds,  and  do 
not  require  postal  transportation  for 
processing. 

[Move  redesignated  M200.1.3  to  M220 
and  redesignate  as  M220.1.3,  change  the 
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title  from  "Basic  Carrier  Route  and  Walk 
Sequence"  to  "Sequencing  Standards."] 

{Redesignate  1.2  as  1.3  and  add  new 
1.2  to  read  as  follows:] 

1 .2  Additional  Standards  for  Nonletter 
Sacked  Mailing  Jobs  Containing  More 
Than  One  Mailing 

The  following  standards  apply: 

a.  Flats  and  irregular  parcel  mailings 
prepared  in  sacks  that  are  part  of  a 
mailing  job  that  contains  a  carrier  route 
rate  mailing,  an  automation  flat  rate 
mailing,  and  a  Presorted  rate  mailing 
must  be  prepared  imder  one  of  the 
following  options:  (1)  The  carrier  route 
mailing  must  be  prepared  under  E230 
and  M220  and  the  automation  rate  and 
Presorted  rate  mailings  must  be 
prepared  under  M910;  or  (2)  all  three 
mailings  in  the  mailing  job  must  be 
prepared  imder  M920. 

b.  Flats  and  irregidar  parcel  mailings 
prepared  in  sacks  that  are  part  of  a 
mailing  job  that  contain  only  an 
automation  flats  mailing  xmder  E240 
and  a  Presorted  rate  mailing  under  E220 
must  be  presorted  under  the  co-sacking 
standards  in  M910. 

c.  Sacked  mailing  jobs  that  contain 
only  a  carrier  route  mailing  and  a 
Presorted  rate  mailing  may  be  separately 
sacked  under  M210  and  M220,  or  may 
be  prepared  using  the  merged  sacking 
option  under  M920. 

d.  Sacked  mailing  jobs  that  contain 
only  a  carrier  route  mailing  and  an 
automation  rate  mailing  may  be 
separately  sacked  under  M220  and 
M820,  or  may  be  prepared  using  the 
merged  sacking  option  under  M920. 
***** 

1.3  Documentation 

[Insert  text  of  redesignated  1.3.] 

1.4  Firm  Packages 

[Insert  text  of  redesignated  1.4.] 

2.5  Low-  Volume  Packages  and  Sacks 

[Amend  redesignated  1.5  to  change 
internal  references  and  to  correct  the 
names  of  applicable  pallet  levels  to  read 
as  follows:] 

As  a  general  exception  to  2.2a  through 
2.2c  and  4.0a  through  4.0d.  nonletter- 
size  Periodicals  may  be  prepared  in  5- 
digit  and  3-digit  packages  containing 
fewer  than  six  pieces  when  the 
publisher  determines  that  such 
preparation  improves  service,  provided 
those  packages  are  placed  in  5-digit,  3- 
digit,  and  SCF  sacks.  These  low-volume 
packages  may  be  placed  on  5-digit 
scheme,  5-digit,  3-digit,  and  SCF  pallets 
imder  M045,  or  on  merged  5-digit 
scheme,  5-digit  scheme,  merged  5-digit, 
5-digit,  3-digit,  or  SCF  pallets  under 
Mg20,  M930.  and  M940. 


(Delete  1.6.] 

[Redesignate  1.7  as  1.6  and  amend  by 
deleting  "or  pallets"  from  the  end  of  the 
first  sentence,  by  deleting  "sacks  or" 
from  the  end  of  the  second  sentence,  by 
changing  the  section  number  references, 
and  by  adding  a  new  last  sentence  to 
read  as  follows:] 

1 . 6    Merged  Palletization  of  Nonletter- 
Size  Carrier  Route,  Automation  Rate, 
and  Presorted  Rate  Mail 

Under  the  standards  in  M920, 
nonletter-size  firm  and  5-digit  packages 
that  are  prepared  imder  1.0  and  under 
2.2a  and  2.2b  may  be  co-sacked  with 
nonletter-size  firm  and  carrier  route 
packages  prepared  under  M220  and 
with  nonletter-size  5-digit  packages  at 
automation  rates  prepared  under  M820 
in  merged  5-digit  sacks  and  in  merged 
5-digit  scheme  sacks.  Under  the 
standards  in  M920,  M930,  or  M940, 
nonletter-size  firm  and  5-digit  packages 
that  are  prepared  under  1.0,  2.2a,  and 
2.2b  may  be  copalletized  with  nonletter- 
size  firm  and  carrier  route  packages 
prepared  under  M220  and  with 
nonletter-size  5-digit  packages  at 
automation  rates  prepared  under  M820 
on  merged  5-digit  pallets  and  on  merged 
5-digit  scheme  pallets.  See  1.2a  for 
information  on  when  preparation  imder 
M920  may  be  required. 

2.0  PACKAGE  PREPARATION 

2. 1  General 

Package  preparation  is  subject  to 
M020  and  the  specific  standards  below. 
[Delete  2.2  and  2.3;  redesignate  2.4  as 

2.2  and  amend  to  delete  information  on 
carrier  route  packages  to  read  as 
follows:] 

2.2    Package  Preparation 

Package  size,  preparation  sequence, 
and  labeling: 

a.  Firm:  optional  (two-piece 
minimum);  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  5-digit:  required  (six-piece 
minimum,  fewer  not  permitted  except 
under  1.5);  red  Label  D  or  OEL;  labeling 
optional  for  mail  placed  in  full  5-digit 
trays. 

c.  3-digit:  required  (six-piece 
minimum,  fewer  not  permitted  except 
under  1.5);  green  Label  3  or  OEL. 

d.  ADC:  required  (six-piece  minimum, 
fewer  not  permitted);  pink  Label  A  or 
OEL. 

e.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

[Redesignate  3.0  as  4.0  and 
redesignate  4.0  as  3.0,  amend 
redesignated  3.0  and  4.0,  respectively, 
by  consolidating  former  subsections  into 
a  single  section  for  trays  and  a  single 
section  for  sacks  to  read  as  follows:] 


3.0    TRAY  PREPARATION  (LETTER- 
SIZE  PIECES) 

Tray  size,  preparation  sequence,  and 
labeling  (Line  1  and  2): 

a.  5-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum. 

(1)  Line  1:  use  5-digit  ZIP  Code 
destination  of  packages,  preceded  for 
military  mail  by  the  prefixes  under 
M031. 

(2)  Line  2:  "LTRS  5D  NON  BC." 

b.  3-digit:  required  at  24  pieces  (no 
minimum  for  required  origin/optional 
entry  3-digit(s)),  optional  with  one  six- 
piece  package  minimum. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "LTRS  3D  NON  BC." 

c.  ADC:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum. 

(1)  Line  1:  useL004. 

(2)  Line  2:  "LTRS  ADC  NON  BC." 

d.  Mixed  ADC;  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
the  city/state/ZIP  of  the  ADC  serving  the 
3-digit  ZIP  Code  of  the  entry  post  office, 
as  shown  in  L004. 

(2)  Line  2:  "LTRS  NON  BC  WKG." 

4.0     SACK  PREPARATION  (FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS) 

For  mailing  jobs  that  also  contain  an 
automation  rate  mailing  see  1.2  and 
M910  or  M920.  For  other  mailing  jobs, 
the  following  are  the  sack  size, 
preparation  sequence,  and  lines  1  and  2 
labeling: 

a.  5-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum  except  under  1.5. 

(1)  Line  1:  use  5-digit  ZIP  Code 
destination  of  packages,  preceded  for 
military  mail  by  the  prefixes  under 
M031. 

(2)  Line  2:  "PER"  or  NEWS,"  as 
applicable,  followed  by  "FLTS"  or 
"IRREG,"  as  applicable,  and  "5D  NON 
BC." 

b.  3-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum  except  under  1.5. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  "PER"  or  "NEWS,"  as  applicable, 
followed  by  "FLTS"  or  "ERREG,"  as 
applicable,  and  "5D  NON  BC." 

c.  SCF:  required  at  24  pieces,  optional 
with  one  six-piece  package  minimum 
except  under  1.5. 

(1)  Line  1:  use  L002,  Column  C. 

(2)  Line  2:  "PER"  or  "NEWS,"  as 
applicable,  followed  by  "FLTS"  or 
"IRREG,"  as  applicable,  and  "SCF  NON 
BC." 

d.  Origin/entry  SCF:  required  for  the 
SCF  of  the  origin  (verification)  office, 
optional  for  the  SCF  of  an  entry  office 


other  than  the  origin  office,  (no 
minimum);  for  Line  1  use  L002,  Column 
C. 

(1)  Line  1:  use  L002,  Column  C. 

(2)  Line  2:  "PER"  or  "NEWS,"  as 
applicable,  followed  by  "FLTS"  or 
"IRREG,"  as  applicable,  and  "SCF  NON 
BC." 

e.  ADC:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum. 

(1)  Line  1:  use  L004. 

(2)  Line  2:  "PER"  or  "NEWS,"  as 
applicable,  followed  by  "FLTS"  or 
"IRREG,"  as  applicable,  and  "ADC  NON 
BC." 

f.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
the  city/state/ZIP  of  the  ADC  serving  the 
3-digit  ZIP  Code  of  the  entry  post  office, 
as  shown  in  L004. 

(2)  Line  2;  "PER"  or  "NEWS,"  as 
applicable,  followed  by  "FLTS"  or 
"IRREG,"  as  applicable,  and  "NON  BC 
WKG." 
***** 

[Add  new  M220  to  read  as  follows:] 

M220    Carrier  Route  Periodicals  Mail 

Summary  M220  describes  the  basic 
standards  for  Periodicals  carrier  route 
mailings  including  package  and  tray 
preparation  for  letters,  and  package  and 
sack  preparation  for  flats  and  irregular 
parcels.  Additional  requirements  for 
preparing  mail  on  pallets  are  in  M041 
and  M045,  or  M041  and  M920,  M930,  or 
M940.  For  standards  on  automation  rate 
Periodicals  mailings  see  E240  and  M810 
(letters)  or  M820  (flats),  as  applicable. 
For  standards  on  Presorted  rate  mailings 
see  E220  and  M210. 

1.0  BASIC  STANDARDS 

1 . 1  General  Preparation  Standards 

The  following  standards  must  be  met 
for  carrier  route  mailings: 

a.  All  pieces  in  each  carrier  route 
Periodicals  mailing  must  be  in  the  same 
processing  category. 

b.  Letter-size  pieces  must  be  packaged 
under  2.0  and  prepared  in  trays  under 
3.0.  Trays  prepared  under  this  section 
may  subsequently  be  palletized  under 
M041  and  M045. 

c.  Nonletter-size  pieces  must  be 
packaged  under  2.0.  Packages  placed  on 
pallets  must  meet  additional  packaging 
standards  under  M045. 

d.  Packages  of  nonletter-size  pieces 
must  be  sacked  or  palletized  under  one 
of  the  following: 

(1)  sacked  under  4.0  or,  if  eligible, 
under  M920;  or 

(2)  palletized  under  M041  and  M045, 
M920,  M930,  or  M940. 


e.  Sacks  prepared  under  4.0  may 
subsequently  be  prepared  on  pallets 
under  M041  and  M045. 

d.  All  pieces  must  be  sorted  together 
to  the  finest  extent  required  under  the 
applicable  sortation  standards  described 
above. 

e.  Postmasters  may  authorize 
preparation  of  small  mailings  in  non- 
postal  containers  if  they  consist 
primarily  of  packages  for  local  ZIP 
Codes,  do  not  exceed  20  pounds,  and  do 
not  require  postal  transportation  for 
processing. 

[Copy  former  M200.1.2  as  M210.1.2 
and  add  the  following  as  the  last 
sentence:] 

1.2    Documentation 

*  *  *  Documentation  of  sequencing 
and  of  density  standards  under  M050 
must  be  submitted  with  each  mailing. 

[Change  the  title  of  redesignated  1.3 
from  "Basic  Carrier  Route  and  Walk 
Sequence"  to  "Sequencing  Standards."] 

[Copy  former  M200.1.4  as  M220.1.4.] 

1.5  Low-Volume  Packages  and  Sacks 

As  a  general  exception  to  2.4b  and 
4.0b  and  4.0c,  nonletter-size  Periodicals 
may  be  prepared  in  carrier  route 
packages  containing  fewer  than  six 
pieces  when  the  publisher  determines 
that  such  preparation  improves  service, 
provided  those  packages  are  placed  in  5- 
digit  scheme  carrier  routes,  or  5-digit 
carrier  routes  sacks.  Low-volume  carrier 
route  packages  prepared  under  DMM 
M920  may  also  be  placed  in  merged  5- 
digit  scheme,  5-digit  scheme  carrier 
routes,  merged  5-digit,  and  5-digit 
carrier  routes  sacks.  These  low-volume 
packages  also  may  be  placed  on  5-digit 
scheme  carrier  routes,  5-digit  carrier 
routes,  3-digit,  and  SCF  pallets  under 
M045,  or  on  merged  5-digit  scheme,  5- 
digit  scheme  carrier  routes,  merged  5- 
digit,  5-digit  carrier  routes,  3-digit  and 
SCF  pallets  under  M041  and  M920, 
M930,  or  M940. 

[Copy  current  M200.1.7  as  M220.1.6 
and  amend  by  deleting  "or  pallets"  from 
the  end  of  the  first  sentence,  by  adding 
a  new  second  sentence,  by  deleting 
"sacks  or"  from  the  end  of  the  third 
sentence,  and  by  changing  the  section 
number  references,  to  read  as  follows:] 

1.6  Merged  Containerization  of 
Nonletter-Size  Carrier  Route, 
Automation  Rate,  and  Presorted  Rate 
Mail 

Under  the  standards  in  M920, 
nonletter-size  firm  and  carrier  route 
packages  that  are  prepared  under  1.0 
and  2.4  may  be  co-sacked  with 
nonletter-size  5-digit  packages  at 
Presorted  rates  prepared  under  M210 
and  with  nonletter-size  5-digit  packages 


at  automation  rates  prepared  under 
M820  in  merged  5-digit  sacks  and  in 
merged  5-digit  scheme  sacks  or  pallets. 
For  sacked  mailing  jobs  of  nonletters 
that  contain  an  automation  and  a 
Presorted  rate  mailing  as  well  as  a 
carrier  route  mailing,  mailers  are 
required  to  prepare  the  automation  and 
Presorted  rate  mailings  under  M910  (see 
M210.1.2a)  and  prepare  the  carrier  route 
mailing  under  M220,  unless  they  elect 
to  prepare  the  mailings  under  M920. 
Under  the  standards  in  M920,  M930,  or 
M940,  nonletter-size  firm  and  carrier 
route  packages  that  are  prepared  under 
1.0  and  2.4  may  be  copalletized  with 
nonletter-size  5-digit  packages  at 
Presorted  rates  prepared  under  M210 
and  with  nonletter-size  5-digit  packages 
at  automation  rates  prepared  under 
M820  on  merged  5-digit  pallets  and  on 
merged  5-digit  scheme  pallets. 

2.0  PACKAGE  PREPARATION 

2. 1  General 

Package  preparation  is  subject  to 
M020  and  the  specific  standards  below. 

2.2  Optional  Higher  Package' 
Minimums 

A  mailer  may  choose  to  prepare 
carrier  route  packages  at  a  higher  level 
of  route  saturation  (for  example,  only  if 
there  are  at  least  1 5  pieces  per  route). 
Under  this  option,  smedler  groups  of  six 
or  more  pieces  per  carrier  route  not 
prepared  in  carrier  route  packages  for 
carrier  route  rates  must  be  prepared  for 
and  paid  at  another  applicable  rate. 

2.3  Walk-Sequence  Identification 

In  addition  to  the  package  label 
showing  carrier  route  type  and  number 
under  2.4,  each  package  of  Periodicals 
walk-sequence  mail  must  show  that  the 
mail  is  walk  sequenced  and  the  level  of 
sequencing.  A  facing  slip  with  the 
phrase  "HIGH  DENSITY  WALK- 
SEQUENCED  CARRIER  ROUTE  MAIL" 
or  "SATURATION  WALK-SEQUENCED 
CARRIER  ROUTE  MAIL"  (as  applicable) 
may  be  placed  on  the  top  of  each 
package  of  walk-sequence  mail.  It  may 
be  an  address  label  with  the  required 
information  placed  on  a  sample 
mailpiece  that  is  the  top  piece  in  the 
package,  or  a  slip  of  paper  affixed  to  the 
top  of  the  package.  If  packages  are 
prepared  without  facing  slips,  an 
optional  endorsement  line  or  carrier 
route  information  line  must  be  placed 
on  each  piece  in  the  package  to  provide 
the  equivalent  information. 

2.4  Package  Preparation 

Package  size,  preparation  sequence, 
and  labeling: 
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a.  Firm:  optional  (two-piece 
minimum);  blue  Label  F  or  optional 
endorsement  line  (OEL).  s 

b.  Carrier  route:  optional  but  required 
for  rate  eligibility  (six-piece  minimum, 
fewer  not  permitted  except  under  1.5); 
labeling  required  except  for  packages 
placed  in  a  direct  carrier  route  tray  or 
sack  (facing  slip,  OEL,  or  CR 
information  line). 

3.0    TRAY  PREPARATION  (LETTER- 
SIZE  PIECES) 

Tray  size,  preparation  sequence,  and 
Line  1  and  2  labeling: 

a.  Carrier  route:  required  for  rate 
eligibility  at  24  pieces,  optional  with 
one  six-piece  package  minimum. 

(1)  Line  1:  use  5-digit  ZIP  Code 
destination  of  packages,  preceded  for 
military  mail  by  the  prefixes  under 
M031. 

(2)  Line  2:  "PER"  or  "NfEWS."  as 
applicable,  followed  by  "LTRS," 
followed  by  "WSS"  for  satiu-ation  rate 
mail,  or  "WSH"  for  high  density  rate 
mail,  or  "CR"  for  basic  rate  mail,  and 
followed  by  the  route  type  and  number. 

b.  5-digit  carrier  routes:  required  for 
rate  eligibility  if  full  tray,  optional  with 
minimum  one  six-piece  package. 

(1)  Line  1:  use  5-digit  ZIP  Code 
destination  of  packages,  preceded  for 
military  mail  by  the  prefixes  under 
M031. 

(2)  Line  2:  "PER"  or  "NEWS,"  as 
applicable,  followed  by  "LTRS  CR- 
RTS." 

c.  3-digit  carrier  routes:  optional  with 
minimum  one  six-piece  package  for 
each  of  two  or  more  5-digit  areas. 

(1)  Line  1:  use  the  city/state/ZIP 
shown  in  L002,  Column  A  that 
corresponds  to  the  3-digit  ZIP  Code 
prefix  of  packages. 

(2)  Line  2:  "PER"  or  "NEWS,"  as 
applicable,  followed  by  "LTRS  3D  CR- 
RTS." 

4.0    SACK  PREPARATION  (FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS) 

Sack  size,  preparation  sequence,  and 
Line  1  and  2  labeling: 

a.  Carrier  route:  required  for  rate 
eligibility  at  24  pieces,  fewer  pieces  not 
permitted. 

(1)  Line  1:  use  5-digit  ZIP  Code 
destination  of  packages,  preceded  for 
military  mail  by  the  prefixes  under 
M031. 

(2)  Line  2:  "PER"  or  "NEWS"  as 
applicable,  followed  by  "FLTS"  or 
"IRREG"  as  applicable,  followed  by 
"CR-RTS." 

[Copy  current  M200.5.0  and  add  as 
M220.5.0.] 

[Copy  current  M200.6.0  and  add  as 
M220.6.0.] 
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^f800    All  Automation  Mail 
M820    Flat-Size  Mail 
1.0    BASIC  STANDARDS 


1 . 8    Exception — Periodicals 
Preparation 


[Amend  1.8  by  replacing  the  last 
sentence  with  the  following:] 

These  low-volume  packages  may  be 
placed  on  5-digit  scheme,  5-digit,  3- 
digit,  and  SCF  pallets  under  M04i  and 
M045,  or  on  merged  5-digit  scheme,  5- 
digit  scheme,  merged  5-digit.  5-digit.  3- 
digit.  and  SCF  pallets  under  M041  and 
either  M920,  M930,  or  M940.  They  may 
also  be  placed  in  merged  5-digit  scheme, 
merged  5-digit.  5-digit.  3-digit.  and  SCF 
sacks  prepared  under  M920. 

1.9    Co-  Traying,  Co-Sacking,  or 
Copalletizing  with  Presorted  Ratp  Mail 

Packages  of  First-Class  and  Standard 
Mail  (A)  prepared  imder  1.0  and  either 
2.1  or  4.1,  as  applicable,  may  be  co- 
trayed  or  co-sacked  with  Presorted  rate 
mail  that  is  part  of  the  same  mailing  job 
and  mail  class  at  all  levels  of  tray  or 
sack  under  the  provisions  of  M910.  For 
sacked  mailings  of  Periodicals 
nonletters,  packages  of  Periodicals 
automation  flats  mail  prepared  under 
1.0  and  3.1  that  are  part  of  the  same 
mailing  job  as  a  Presorted  rate  mailing 
of  nonletters  must  be  co-sacked  under 
M910.  unless  the  mailing  job  also 
contains  a  carrier  route  mailing  and  is 
eligible  for  and  prepared  under  M920. 
SeeM210. 


3.0    PERIODICALS 


3.2    Sack  Preparation 

[Revise  the  first  sentence  of  3.2  to 
read  as  follows:] 

For  mailing  jobs  that  also  contain  a 
Presorted  rate  mailing  see  1.9  and  M910. 
For  other  mailing  jobs,  the  following  are 
the  sack  size,  preparation  sequence  and 
line  1  labeling:  *   *   * 


M900    Advanced  Preparation  Options 

[Amend  the  heading  M910  to  read  as 
follows:] 

M910    Co-Traying  and  Co-Sacking 
Packages  of  Automation  and  Presorted 
Rate  Flats-Mailings 


2.0  PERIODICALS 

2.1  Basic  Standards 

[Amend  2. Id  and  2.1e  by  replacing 
"E230"  with  "E220."] 

***** 

2.2  Package  Preparation 

[Amend  2.2  by  replacing  "M200" 
with  "M210."] 

2.3  Low-Volume  Packages  in  Sacks  or 
on  Pallets 

[Amend  2.3  by  replacing  "M200" 
with  "M210"  and  by  replacing 
"M200.1.4"  with  M210.1.4.] 

***** 

[Amend  the  heading  of  M920  to  read 
as  follows:] 

M920    Merged  Con  taineriza  tion  of  Fla  ts 
Packages  Using  the  City  State  Product 

***** 

1.0  PERIODICALS  MAIL 

1 . 1  Basic  Stan  dards 

[Amend  l.lg,  l.lh,  and  l.li  to  change 
the  reference  numbers  to  read  as 
follows:] 

Carrier  route  packages  of  nonletter- 
size  pieces  in  a  carrier  route  rate  mailing 
may  be  placed  in  the  same  sack  or  on 
the  same  pedlet  (a  merged  5-digit  sack  or 
pallet,  or  a  merged  5-digit  scheme  sack 
or  pallet)  as  nonletter-size  5-digit 
packages  fi-om  an  automation  rate 
mailing  and  nonletter-size  5-digit 
packages  from  a  Presorted  rate  mailing 
under  the  following  conditions: 
***** 

g.  The  carrier  route  mailing  must  meet 
the  eligibiUty  criteria  in  E230,  the 
automation  rate  mailing  must  meet  the 
eligibility  criteria  in  E240,  and  the 
Presorted  rate  mailing  must  meet  the 
eligibility  criteria  in  E220. 

h.  For  sacked  mailings,  the  rates  for 
pieces  in  the  carrier  route  mailing  are 
based  on  the  criteria  in  E230,  the  rates 
for  pieces  in  the  automation  rate  mailing 
are  applied  based  on  the  number  of 
pieces  in  the  package  emd  the  level  of 
package  to  which  they  are  sorted  under 
E240,  and  the  rates  for  pieces  in  the 
Presorted  rate  mailing  are  based  on  the 
number  of  pieces  in  the  package  and  the 
level  of  sack  to  which  they  are  sorted 
under  E220. 

i.  For  palletized  mailings,  the  rates  are 
based  on  the  level  of  package  and  the 
number  of  pieces  in  the  package  under 
E220.  E230,  and  E240. 


1.2    Package  Preparation 

[Amend  1.2a  to  reflect  new  reference 
nimibers  to  read  as  follows:] 
Packages  must  be  prepared  as  follows: 


a.  Sacked  Mailings.  The  carrier  route 
mailing  must  be  packaged  and  labeled 
under  M220.  The  automation  rate 
mailing  must  be  packaged  and  labeled 
under  M820.  The  Presorted  rate  mailing 
must  be  packaged  and  labeled  under 
M210. 
•,        *        *         *        • 

[I 

7.5    Low-Volume  Packages  in  Sacks  or 

on  Pallets 

[Amend  1.3  to  reflect  new  reference 
numbers  to  read  as  follows:] 

Carrier  route  and  5-digit  packages 
prepared  imder  M210,  M220.  and  M820 
that  contain  fewei*than  six  pieces  must 
be  placed  in  sacks  under  1.4a  through 
1.4f  or  in  3-digit  and  SCF  sacks  under 
1.4g,  or  on  pallets  under  1.5a  through 
1.5h.  when  the  publisher  determines 
that  such  preparation  improves  service. 
Pieces  in  such  low-volume  packages 
must  claim  the  applicable  basic  rate, 
except  that,  as  provided  under  M210.1.4 
and  M220.1.4.  some  firm  packages  may 
be  eligible  for -carrier  route  rates  and  for 
5-digit  and  3-digit  Presorted  rates. 

1.4    Sack  Preparation  and  Labeling 
With  Scheme  Sort 

[Change  the  reference  "M200.3.0"  to 
"M210.4.0."] 

*        *         *         *         * 

[Amend  the  heading  M930  to  read  as 
follows:] 

M930    Merged  Palletization  of  Flats 
Packages  Using  a  5%  Threshold 

U        *        *        *        * 

1.0  PERIODICALS  MAIL 

1 . 1  Basic  Eligibility  Requirements 

[Amend  l.lf,  l.lg.  and  1.1k  to  change 
the  reference  numbers  to  read  as 
follows:] 

Nonletter-size  5-digit  packages  from 
an  automation  rate  mailing  and 
nonletter-size  5-digit  packages  from  a 
Presorted  rate  mailing  may  be  placed  on 
the  same  pallet  (a  merged  5-digit  pallet 
or  a  merged  5-digit  scheme  pallet)  as 
carrier  route  packages  of  nonletter-size 
pieces  in  a  carrier  route  rate  mailing 
under  the  following  conditions: 
***** 

f.  The  carrier  route  mailing  must  meet 
the  eligibility  criteria  in  E230,  the 
automation  rate  mailing  must  meet  the 
eligibility  criteria  in  E240.  and  the 
Presorted  rate  mailing  must  meet  the 
eligibility  criteria  in  E220. 

g.  The  rates  are  based  on  the  level  of 
package  and  the  number  of  pieces  in  the 
package  under  E220.  E230.  and  E240. 
***** 

k.  Portions  of  the  mailing  job  that 
cannot  be  palletized  must  be  prepared 


in  sacks  under  M210.  M220,  M820, 
M910,  or  M920. 

***** 

1 .3  Low-Volume  Packages  on  Pallets 

[Amend  1.3  by  changing  "M200"  to 
"M210.  M220."] 

1.4  5%  Threshold  Standard 

[Amend  1.4f  to  reflect  new  reference 
nimibers  to  read  as  follows:] 

Mailers  may  place  5-digit  packages 
with  carrier  route  packages  on  the  same 
merged  5-digit  scheme  or  merged  5-digit 
pallet  under  1.5  if  all  of  the  following 
conditions  are  met: 
***** 

f.  Copies  in  firm  packages  claimed  as 
one  piece  for  rate  purposes  will  be 
considered  a  single  piece  when 
performing  the  5%  limit  calculation 
under  1.4a  through  1.4d.  As  provided  in 
M210.1.4  and  M220.1.4,  some  firm 
packages  claimed  as  one  piece  may  be 
eligible  for  carrier  route  rates,  5-digit 
rates,  or  basic  rates.  The  sortation  level 
of  each  firm  piece  (package)  for 
purposes  of  applying  the  5%  limit  will 
be  considered  to  be  carrier  route  if  the 
firm  piece  (package)  is  eligible  for  the 
carrier  route  rate  under  M220.1.4. 
Othenvise  the  firm  package  will  be 
considered  to  be  a  5-digit  sorted  piece 
(even  if  the  basic  rate  must  be  paid  on 
that  piece). 
***** 

[Amend  the  heading  M940  to  read  as 
follows:] 

M940    Merged  Palletization  of  Flats 
Packages  Using  the  City  State  Product 
and  a  5%  Threshold 

1.0  PERIODICALS  MAIL 

1 . 1  Basic  Standards 

[Amend  l.lg,  l.lh,  and  l.ll  to  change 
the  reference  numbers  to  read  as 
follows:) 

Nonletter-size  5-digit  packages  from 
an  automation  rate  mailing  and 
nonletter-size  5-digit  packages  from  a 
Presorted  rate  mailing  may  be  placed  on 
the  same  pallet  (a  merged  5-digit  pallet 
or  a  merged  5-digit  scheme  pallet)  as 
carrier  route  packages  of  nonletter-size 
pieces  under  the  following  conditions: 
***** 

g.  The  carrier  route  mailing  must  meet 
the  eligibility  criteria  in  E230.  the 
automation  rate  mailing  must  meet  the 
eligibility  criteria  in  E240.  and  the 
Presorted  rate  mailing  must  meet  the 
eligibility  criteria  in  E220. 

h.  The  rates  are  based  on  the  level  of 
package  and  the  number  of  pieces  in  the 
package  imder  E220.  E230.  and  E240. 


1.  Portions  of  the  mailing  job  that 
cannot  be  palletized  must  be  prepared 
in  sacks  under  M210,  M220,  M820, 
M910,  or  M920. 


1.3  Low-Volume  Packages  on  Pallets 

[Amend  1.3  by  changing  "M200"  to 
"M210.  M220."] 

1.4  5%  Threshold  Standard 

[Amend  1 .4f  to  reflect  new  reference 
numbers  to  read  as  follows:] 

For  5-digit  ZIP  Codes  with  a  "B"  or 
"D"  indicator  in  the  City  State  Product, 
mailers  may  place  5-digit  packages  with 
carrier  route  packages  on  the  same 
merged  5-digit  scheme  or  merged  5-digit 
pallet  under  1.5  if  all  of  the  following 
conditions  are  met: 
***** 

f.  Copies  in  firm  packages  claimed  as 
one  piece  for  rate  purposes  will  be 
considered  a  single  piece  when 
performing  the  5%  limit  calculation 
under  1.4a  through  1.4d.  As  provided  in 
M210.1.4  and  M220.1.4.  some  firm 
packages  claimed  as  one  piece  may  be 
eligible  for  carrier  route  rates,  5-digit 
rates,  or  basic  rates.  The  sortation  level 
of  each  firm  piece  (package)  for 
purposes  of  applying  the  5%  limit  will 
be  considered  to  be  carrier  route  if  the 
firm  piece  (package)  is  eligible  for  the 
carrier  route  rate  under  M220.1.4. 
Otherwise  the  firm  package  will  be 
considered  to  be  a  5-digit  sorted  piece 
(even  if  the  basic  rate  must  be  paid  on 
that  piece). 
***** 

This  change  will  be  published  in  a 
future  issue  of  the  Domestic  Mail 
Manual.  An  appropriate  amendment  to 
39  CFR  111.3  to  reflect  these  changes 
will  be  published. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  00-31360  Filed  12-11-00:  8:45  am] 
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SUMMARY:  The  Maritime  Admimstration 
(MARAD,  we,  our,  or  us)  is  removing 
Part  207— Statistical  Data  for  Use  in 
Operating-Differential  Subsidy 
Application  Hearings  (part  207). 
Statutory  changes  of  the  Maritime 
Security  Act  of  1996  provided  that  a 
hearing  process  would  no  longer  apply 
to  the  operating-differential  subsidy 
(ODS)  program.  Moreover,  Congress 
withdrew  MARAD's  authority  to  grant 
new  ODS  contracts. 
DATES:  This  final  rule  is  effective  on 
December  12.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edmond  J.  Fitzgerald,  Office  of 
Insiurance  and  Shipping  Analysis,  (202) 
366-2400.  You  may  send  mail  to  Mr. 
Fitzgerald  at  Maritime  Administratioh, 
Office  of  Insurance  and  Shipping 
Analysis.  Room  8117,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  is  a  result  of  a  review 
of  our  regidations  pm-suant  to  Executive 
Order  12866  Regulatory  Planning  and 
Review  and  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures.  Both  directives  require 
review  of  our  existing  regulations  to 
determine  whether  they  need  to  be 
revised  or  removed.  We  are  removing 
part  207  because  it  is  no  longer 
necessary.  Statutory  changes  of  the 
Maritime  Security  Act  of  1996  provided 
that  a  hearing  process  would  no  longer 
apply  to  the  ODS  program  (46  App. 
U.S.C.  1185a).  We  find  good  cause 
under  5  U.S.C.  553(b)  of  the 
Administrative  Procedure  Act  to  forgo 
notice  and  public  comment  because 
these  procedures  would  be 
impracticable  and  unnecessary.  We  also 
find  good  cause  to  make  this  rule 
effective  upon  the  date  of  publication  as 
it  presents  no  substantive  issue. 

The  Merchant  Marine  Act  of  1936,  as 
amended  (the  Act),  established  various 
programs  aimed  at  fostering  and 
maintaining  a  U.S.  merchant  marine 
capable  of  meeting  the  needs  of  U.S. 
commerce  and  national  defense.  One  of 
the  key  programs  under  the  Act  was  the 
payment  of  ODS  to  qualified  U.S.-flag 
shipping  companies  for  the  operation  of 
ships  in  essential  foreign  commerce  for 
the  United  States.  This  program  sought 
to  equalize  the  disparity  in  operating 
costs  between  American  ships  and  tbeir 
foreign  competitors  relative  to  wages  of 
officers  and  crews,  insurance,  and 
maintenance  and  repairs  not  covered  by 
insiu'ance. 

Part  207  identified  the  basic  statistical 
data  and  reports  required  by  the 
Maritime  Subsidy  Board  in  hearings 


held  imder  section  605(c)  of  the  Act  for 
ODS  applications  and  provided 
procedures  for  the  production  of  these 
data  and  reports.  The  ODS  progrsun 
largely  expired  at  the  end  of  1997  and 
was  replaced  by  the  Maritime  Security 
Program  (MSP)  authorized  in  the 
Maritime  Security  Act  of  1996  (46  App. 
U.S.C.  1185a:  1187  efse^.). 

We  are  removing  part  207  because 
statutory  changes  of  the  Maritime 
Seciuity  Act  of  1996  provided  that  a 
hearing  process  would  no  longer  apply 
to  the  ODS  program.  The  statistical  data 
were  used  in  hearings  to  determine  if 
existing  U.S.-flag  service  was  adequate. 
Moreover,  Congress  withdrew  MARAD's 
authority  to  grant  new  ODS  contracts. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  reviewed  this  final  rule 
under  Executive  Order  12866  and  have 
determined  that  this  is  not  a  significant 
regulatory  action.  Additionally,  this 
final  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  This  rulemaking 
removes  Part  207 — Statistical  Data  for 
Use  in  Operating-Differential  Subsidy 
Application  Hearings.  Statutory  changes 
of  the  Maritime  Secimty  Act  of  1996 
provided  that  a  hearing  process  would 
no  longer  apply  to  the  ODS  program. 

This  final  rule  is  also  not  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26,  1979).  The  costs  and  benefits 
associated  with  this  rulemaking  are 
considered  to  be  so  minimal  that  no 
further  analysis  is  necessary.  Because 
the  economic  impact,  if  any.  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary. 

Regulatory  Flexibility  Act 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  removes  Part  207 — 
Statistical  Data  for  Use  in  Operating- 
Differential  Subsidy  Application 
Hearings  from  the  Code  of  Federal 
Regulations  in  compliance  with 
statutory  changes  of  the  Maritime 
Secimty  Act  of  1996  which  provided 
that  a  hearing  process  would  no  longer 
apply  to  the  ODS  program.  Statistical 
data  was  used  in  hearings  to  determine 
if  existing  U.S.-flag  service  was 
adequate.  Adequacy  is  no  longer  a 
criterion  for  granting  ODS  contracts. 
Moreover,  Congress  has  withdrawn 
MARAD's  authority  to  grant  new  ODS 
contracts.  Therefore,  MARAD  certifies 
that  this  final  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  on  plain 
language  in  government  vmting  of  June 
1,  1998,  require  each  agency  to  write  all 
rules  in  plain  language.  The  Department 
of  Transportation  and  MARAD  are 
committed  to  plain  language  in 
government  writing;  therefore,  we  have 
written  this  final  rule  in  plain  language 
to  provide  easier  understanding.  Our 
goal  is  clarity,  and  we  invite  your 
comments  on  how  to  make  this  final 
rule  easier  to  understand. 

Federalism 

We  have  analyzed  this  final  nde  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  These  regulations 
have  no  substantial  effects  on  the  States, 
or  on  the  current  Federal -State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 
State  and  local  officials  was  not 
necessary. 

Environmental  Impact  Statement 

We  have  analyzed  this  final  nde  for 
purposes  of  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  ef  seq.)  and  have 
concluded  that  under  the  categorical 
exclusions  provision  in  section  4.05  of 
Maritime  Administrative  Order 
("MAO")  600-1.  "Procedures  for 
Considering  Environmental  Impacts", 
50  FR  11606  (March  22,  1985),  Uie 
preparation  of  an  Environmental 
Assessment,  and  an  Environmental 
Impact  Statement,  or  a  Finding  of  No 
Significant  Impact  for  this  final  rule  is 
not  required.  "This  final  rule  removes  46 
CFR  part  207. 

Executive  Order  13084 

MARAD  does  not  believe  that  this 
final  rule  will  significantly  or  imiquely 
affect  the  communities  of  Indian  tribal 
governments  when  analyzed  under  the 
principles  and  criteria  contained  in 
Executive  Order  13084  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Therefore,  the  funding 
and  consultation  requirements  of  this 
Executive  Order  would  not  apply. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  does  not  impose  an 
unfunded  mandate  under  the  Unfunded 


Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more,  in  the  aggregate,  to  any  of  the 
following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector.  This  final  rule  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
information  collection  requirements 
covered  by  5  CFR  part  1320  requiring 
OMB  approval. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  niunber 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Ser\'ice  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  is  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

List  of  Subjects  in  CFR  Part  207 

Administrative  practice  and 
procedure.  Economic  statistics,  Grant 
programs-transportation. 

Accordingly,  under  the  authority  of 
46  App.  U.S.C.  1114,  46  App.  U.S.C. 
1171  ef  seq.,  and  as  discussed  in  the 
preamble.  MARAD  amends  46  CFR 
Chapter  II  by  removing  part  207. 

Dated:  December  6,  2000. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  00-31528  Filed  12-11-00;  8:45  am) 

BtLLING  CODE  4910-81-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  00051 11 33-0330-03;  I.D. 
120999B] 

RIN  0648-ANS2 

Atlantic  Highly  Migratory  Species 
Fisheries;  Implementation  of  ICCAT 
Recommendations 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
amend  the  regulations  governing  the 


Atlantic  swordfish  fishery  to  reduce  the 
annual  landings  quota  for  the  north 
Atlantic  swordfish  stock  to  2,219  metric 
tons  (mt)  dressed  weight  (dw)  for  each 
of  the  next  3  fishing  years  (2000,  2001, 
2002),  with  300  mt  dw  aUocated  for 
incidental  catch  and  the  remainder 
allocated  equally  to  each  of  the  two 
semi-annual  seasons  for  the  directed 
fishery  (June  1  through  November  30 
and  December  1  through  May  31).  This 
final  rule  also  establishes  an  allowance 
for  dead  discards  of  320  mt  whole 
weight  (ww)  in  2000,  240  mt  ww  in 
2001,  and  160  mt  ww  in  2002.  Dead 
discards  in  excess  of  the  allowance  will 
be  deducted  from  the  subsequent  year's 
landings  quota.  Additionally,  NMFS  is 
taking  several  actions  regarding  import 
restrictions:  Removing  a  prohibition  on 
the  importation  of  Atlantic  bluefin  tima 
from  Panama;  prohibiting  the 
importation  of  BFT  and  its  products 
from  Equatorial  Guinea;  and  prohibiting 
the  importation  of  Atlantic  swordfish 
and  its  products  from  Belize  and 
Honduras. 

The  intent  of  these  actions  is  to 
improve  conservation  and  management 
of  the  Atlantic  swordfish  and  BFT, 
while  allowing  harvests  consistent  with 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atiantic  Tunas  (ICCAT). 
DATES:  All  provisions  of  this  final  rule 
are  effective  January  11,  2001. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/  Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
supporting  this  action  may  be  obtained 
from  Rachel  Husted.  Highly  Migratory 
Species  Division,  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Husted,  301-713-2347;  fax:  301- 
713-1917  or  by  email  at 
rachel.husted@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Atlantic  swordfish  fishery  and  the  BFT 
fishery  are  managed  under  the  Fishery 
Management  Plan  for  Atiantic  Tunas, 
Swordfish,  and  Sharks  (HMS  FMP)  and 
regulations  at  50  CFR  part  635  imder  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  16  U.S.C. 
1801  et  seq.and  the  Atlantic  Tunas 
Convention  Act  (ATCA),  16  U.S.C.  971 
et  seq.  Regulations  issued  imder  the 
authority  of  ATCA  carry  out  the 
recommendations  of  ICCAT.  This  final 
rule  is  based  on  two  proposed  ndes, 
both  published  on  May  24.  2000.  One  of 
the  proposed  rules  described  the 
proposed  changes  in  trade  restrictions 
(65  FR  33517)  while  the  other  described 


the  proposed  quotas  associated  with  the 
rebuilding  program  for  north  Atiantic 
swordfish  (65  FR  33519).  The  contents 
of  the  two  proposed  rides  were 
combined  in  the  development  of  this 
final  rule. 

Swordfish  Rebuilding  Program 

According  to  die  1999  ICCAT  stock 
assessment,  the  biomass  of  the  north 
Atlantic  swordfish  stock  at  the 
beginning  of  1999  was  estimated  to  be 
at  65  percent  of  that  needed  to  produce 
maximiun  sustainable  yield  (MSY).  The 
biomass  associated  with  MSY  is  the 
target  stock  size  of  the  rebuilding 
program  for  north  Atlantic  swordfish. 
The  1998  fishing  mortality  rate  was  . 
estimated  to  be  1.34  times  the  rate 
needed  to  produce  MSY.  Because  NMFS 
is  committed  to  rebuilding  north 
Atiantic  swordfish,  consistent  with  the 
recent  ICCAT  10-year  rebuilding 
program  and  the  requirements  of  the 
Magnuson-Stevens  Act,  immediate 
reductions  in  landings  are  necessary  to 
rebuild  the  stock  to  levels  that  would 
support  MSY. 

North  Atlantic  swordfish  lemdings  for 
all  nations  combined  for  1998  were 
estimated  to  be  12,175  mt  ww.  At  the 
November  1999  ICCAT  meeting,  a 
recommendation  was  adopted  to 
establish  a  10-year  rebuilding  program 
for  north  Atiantic  swordfish  and  to 
reduce  the  total  allowable  catch  for  all 
countries  fishing  on  that  stock  to  10,600 
mt  WW  (7.970  mt  dw)  for  2000;  10,500 
mt  WW  (7,895  mt  dw)  for  2001;  and 
10,400  mt  WW  (7,820  mt  dw)  for  2002. 
Although  the  ICCAT  recommendation 
specifies  the  quota  in  whole  weight,  this 
document  refers  to  the  landings  quotas 
in  dressed  weight  (dw  =  0.7519  ww)  for 
the  purposes  of  monitoring  U.S. 
harvests,  as  swordfish  are  processed  at 
sea  and  landed  in  dressed  form  (head, 
fins,  viscera  and  tails  removed).  This 
final  rule  implements  the  ICCAT 
reconunendations  for  rebmlding  north 
Atiantic  swordfish. 

Under  the  ICCAT  recommendation, 
the  United  States  is  allocated  29  percent 
of  the  North  Atiantic  swordfish  landings 
quota  (total  allowable  catch  minus  the 
total  dead  discard  allowance)  for  major 
harvesting  nations  in  2000,  2001,  and 
2002.  This  amounts  to  2,951  mt  ww  for 
each  year  and  represents  a  5  percent 
decrease  from  the  U.S.  landings  quota 
recommended  by  ICCAT  for  1998. 
Consistent  with  the  HMS  FMP.  the 
annual  quota  is  divided  between  a 
directed  fishery  quota  and  an  incidental 
quota  (1,919  mt  dw  directed,  300  mt  dw 
incidental).  The  directed  fishery  quota 
of  1 ,919  mt  dw  is  divided  equally  into 
two  semi-annual  quotas:  Jime  1  - 
November  30  and  December  1  -  May  31 
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(959.5  mt  dw  for  each  semi-annual 
season).  The  incidental  quota  allows  for 
landings  of  swordfish  taken  incidental 
to  other  fisheries  such  as  the  highly 
migratory  species  (HMS)  recreational 
fishery  or  the  pelagic  longline  fishery 
for  tunas. 

In  addition  to  the  landings  quota, 
ICCAT  allocated  to  the  United  States  80 
percent  of  the  dead  discard  allowance 
(i.e.,  the  U.S.  share  is  320  mt  ww  in 
2000.  240  mt  ww  in  2001.  and  160  mt 
WW  in  2002).  The  dead  discard 
allowance  is  to  be  phased  out  by  2004. 
The  United  States  will  deduct  any 
amoimt  over  its  dead  discard  allowance 
from  the  U.S.  landings  quota  in  the 
following  year.  If  the  United  States 
discards  less  than  its  share  of  the  dead 
discard  allowance,  the  remainder  will 
be  added  to  the  total  quota  available  for 
all  fishing  nations  in  subsequent  years, 
and  will  be  reallocated  by  ICCAT. 

In  1998,  the  United  States  reported 
discarding  433  mt  ww  of  dead 
swordfish  in  the  North  Atlantic  Ocean. 
Assuming  dead  discards  occur  in 
proportion  to  landings,  dead  discards  in 
2000  might  decrease  to  411  mt  ww 
commensurate  with  the  5  percent 
decrease  in  landings  quota  (i.e..  5 
percent  less  than  433  mt  reported  for 
1998).  This  would  result  in  an  expected 
overharvest  of  the  2000  dead  discard 
allowance  by  91  mt  ww.  If  discard  rates 
remain  proportional  to  the  adjusted 
quota  in  2001  and  2002,  the  dead 
discard  allowance  would  be  exceeded 
by  158  and  230  mt  ww,  respectively. 
These  overages  would  require  further 
reductions  in  the  landings  quotas  and, 
combined  with  the  initial  landings 
quota  reduction  recommended  by 
ICCAT  (5  percent),  might  result  in  an 
actual  decrease  in  landings  of  up  to  10 
percent  by  2002  if  the  rate  of  discarding 
is  not  reduced  (refer  to  the  EA/RIR/ 
FRFA  for  more  details).  However,  on 
August  1,  2000.  NMFS  published  a  final 
rule  intended  to  reduce  dead  discards  of 
swordfish  through  time/area  closures 
(65  FR  47214).  If  the  time/area  closures 
are  effective,  they  will  mitigate  to  some 
extent  the  effects  of  phasing  out  the 
dead  discard  allowance. 

These  regulatory  changes  will  further 
ICCAT's  international  management 
objectives  for  the  Atlantic  swordfish 
fishery.  NMFS  has  evaluated  the  annual 
quota  and  the  dead  discard  allowance  in 
accordance  with  the  procedures  and 
factors  specified  in  50  CFR  635.27(c)(3), 
and  has  determined  that  these  measures 
are  consistent  with  the  latest  stock 
assessment  and  recommendations  of 
ICCAT. 


Import  Restrictions 

On  August  21,  1997  (62  FR  44422), 
NMFS  implemented  a  1996  ICCAT 
recommendation  to  prohibit  the 
importation  of  BFT  and  its  products 
from  Panama,  Hondiu-as,  and  Belize.  At 
that  time,  vessels  of  those  countries  had 
been  determined  by  ICCAT  to  be  fishing 
in  a  manner  inconsistent  with  ICCAT 
conservation  and  management  measures 
for  BFT.  In  recognition  of  Panama's  new 
status  as  a  Contracting  Party  to  ICCAT 
and  the  steps  that  coimtry  has  taken  and 
is  taking  to  control  its  fleet  and  address 
ICCAT's  concerns,  ICCAT 
recommended  in  1999  that  its  members 
lift  the  trade  ban  on  BFT  products  from 
Panama.  Therefore,  consistent  with  the 
1999  ICCAT  recommendation,  this  final 
rule  hfts  the  BFT  import  restriction  with 
respect  to  Panama. 

In  contrast  to  the  efforts  of  the 
Government  of  Panama,  information 
available  to  ICCAT  indicates  that 
Hondiuas  and  Belize  continue  to  have 
vessels  fishing  in  a  manner  that 
diminishes  the  effectiveness  of  ICCAT's 
conservation  and  management  measures 
for  both  BFT  and  Atlantic  swordfish. 
(Background  on  the  original 
determination  can  be  foimd  at  62  FR 
44422,  August  21,  1997.)  In  recent  years, 
significant  increases  in  exports  of 
swordfish  by  Belize  and  Hondiu-as  have 
been  recorded,  although  no  swordfish 
catch  data  have  been  reported  to  ICCAT. 
This  increased  activity  is  occurring 
while  other  countries  have  reduced 
their  catches  of  swordfish  to  comply 
with  ICCAT  conservation  measures  for 
the  overfished  North  Atlantic  swordfish 
population.  ICCAT  has  repeatedly 
contacted  the  governments  of  Belize  and 
Hondiu-as  but  has  not  received  a 
satisfactory  response  from  either 
govenmient  regarding  actions  to  rectify 
the  situation.  Therefore,  consistent  with 
the  1999  ICCAT  recommendation, 
NMFS  prohibits  the  importation  of 
Atlantic  swordfish  and  its  products 
from  Honduras  and  Belize.  The 
prohibition  on  imports  of  BFT  and  its 
products  from  these  countries  also 
remains  in  effect. 

In  1999,  ICCAT  also  recommended 
that  its  members  prohibit  imports  of 
BFT  from  Equatorial  Guinea  (a 
Contracting  Party  to  ICCAT).  ICCAT 
took  this  step  as  a  last  resort  to  address 
non-compliance  with  BFT  catch  quota 
limits.  Import  data  from  Japan  for  the 
years  1997-1999  reveal  significant 
exports  of  BFT  by  Equatorial  Guinea 
despite  the  fact  that,  for  those  years,  this 
country  received  no  BFT  catch 
allocation  from  ICCAT.  The  Government 
of  Equatorial  Guinea  has  not  responded 
to  repeated  correspondence  from  ICCAT 


regarding  the  BFT  fishing  activities  of 
its  vessels  and  Equatorial  Guinea  has 
reported  no  BFT  catch  data.  Therefore, 
consistent  with  the  1999  ICCAT 
recommendation,  NMFS  prohibits  the 
importation  of  BFT  and  its  products 
from  Equatorial  Guinea. 

Other  ICCAT  Issues 

ICCAT  adopted  a  number  of  other 
recommendations  and  resolutions  at  the 
1999  meeting  that  will  not  require 
rulemaking,  but  will  require 
management  action  on  the  part  of 
NMFS.  These  include  a 
recommendation  reiterating  the 
limitation  on  fishing  capacity  of 
commercial  vessels  fishing  for  Northern 
albacBre.  and  a  recommendation  calling 
for  the  United  States  to  endeavor  to 
limit  its  total  catch  of  southern  albacore 
to  no  more  than  4  percent  by  weight  of 
its  total  catch  of  south  Atlantic 
swordfish.  Several  other 
recommendations  include  provisions 
that  request  Contracting  Parties  to 
provide  catch  data  or  information 
related  to  fishing  vessel  registration. 
ICCAT  also  adopted  a  non-binding 
resolution  encouraging  all  parties  to 
participate  actively  in  efforts  to  combat 
illegal,  unregulated  and  unreported 
fishing.  NMFS  intends  to  implement 
these  measures  through  non-regulatory 
actions  and  will  provide  ICCAT  with  all 
available  information  that  has  been 
requested  by  ICCAT. 

Summary 

NMFS  will  implement  ICCAT's  1999 
recommendation  of  a  North  Atlantic 
swordfish  U.S.  quota  of  2,219  mt  dw  for 
each  year  2000,  2001,  and  2002.  The 
U.S.  landings  quota  will  remain 
constant  for  2000,  2001,  and  2002,  but 
it  is  subject  to  adjustment  between  years 
(consistent  with  ICCAT 
recommendations)  if  the  directed  or 
incidental  quotas  are  exceeded  or 
underharvested,  or  if  the  dead  discard 
allowance  is  exceeded. 

Consistent  with  the  HMS  FMP,  the 
directed  fishery  quota  of  1,919  mt  dw  is 
divided  equally  into  two  semi-annual 
quotas:  June  1  -  November  30  and 
December  1  -  May  31  (959.5  mt  dw  for 
each  season).  Any  cumulative 
overharvest/iuiderharvest  that  occiu-s 
during  any  year  would  then  be 
subtracted  from/added  to  the  following 
year's  quota,  consistent  with  the  ICCAT 
recommendations . 

In  addition,  this  final  rule  establishes 
a  dead  discard  allowance.  Any  discards 
in  excess  of  the  dead  discard  allowance 
will  be  subtracted  from  the  directed 
quota  for  the  following  year. 

NMFS  prohibits  the  importation  of 
BFT  from  Equatorial  Guinea,  extends 


the  import  prohibition  on  BFT  from 
Honduras  and  Belize  to  include  an 
import  prohibition  on  Atlantic 
swordfish,  and  lifts  the  prohibition  on 
BFT  imports  from  Panama. 

Comments  and  Responses 

NMFS  held  public  hearings  in  June- 
July  2000  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  the  proposed 
regulations.  One  written  comment  was 
submitted  to  NMFS  during  the  60-day 
comment  period.  Responses  to  specific 
comments  are  provided  according  to 
subject. 

North  Atlantic  Swordfish  Rebuilding 
Program 

Comment  1:  U.S.  pelagic  longline 
fishermen  support  the  recommended 
quota  reduction  to  achieve  rebuilding 
for  North  Atlantic  swordfish.  However, 
this  support  is  based  on  the 
presumption  that  all  other  countries 
harvesting  in  the  Atlantic  will  comply 
with  the  rebuilding  program.  The 
conservation  contributions  of  U.S. 
fishermen  must  not  be  undermined  by 
the  non-compliance  of  other  parties 
fishing  in  the  Atlantic. 

Response:  The  United  States  has 
taken  a  leading  role  in  ensiu-ing 
compliance  by  ICCAT  members  and 
cooperation  by  non-members  with  the 
conservation  and  management  measures 
of  ICCAT.  NMFS  will  continue  to 
advocate  for  the  full  implementation  of 
these  measures  by  all  parties.  According 
to  the  compliance  recommendations 
that  have  been  adopted  by  ICCAT, 
continued  violation  of  quotas  can  result 
in  deductions  from  a  party's  quota  and/ 
or  trade  measures. 

Comment  2:  The  dead  discard 
allowance  penalizes  U.S.  and  Canadian 
fishermen  for  their  honest  reporting  of 
dead  discards  that  result  from  a  zero 
tolerance  for  undersized  fish.  Other 
nations  continue  to  land  undersized 
swordfish  in  excess  of  their  15  percent 
tolerance  level.  If  other  countries 
continue  to  violate  the  minimum-size 
restrictions,  ICCAT  should  eliminate  the 
minimum  size  and  instead  recommend 
hot-spot  closvues  in  all  appropriate 
Atlantic  areas  to  accomplish  tbe  goal  of 
protecting  juvenile  swordfish. 

Response:  NMFS  is  aware  that  some 
other  nations  harvest  small  swordfish  in 
excess  of  the  allowed  tolerance  level.  To 
discourage  this  practice,  the  United 
States  has  taken  steps  to  eliminate  the 
sale  of  undersized  swordfish  in  the  U.S. 
market.  In  addition,  the  United  States 
supported  an  ICCAT  resolution  adopted 
in  1999  that  requests  the  Standing 
Committee  on  Research  and  Statistics 
(SCRS)  to  analyze  possible  times  and 


areas  for  international  closures  to 
protect  small  swordfish.  The  SCRS  will 
also  conduct  the  necessary  studies  to 
determine  whether  modifications  in 
longline  gear  configurations  can  reduce 
catches  of  undersized  swordfish.  A 
report  on  these  findings  will  be 
presented  in  November  2002.  At  that 
time,  alternatives  to  the  minimmn  size 
may  be  considered. 

Comment  3:  Handgear  permits  issued 
under  the  limited  access  program  have 
created  a  new  directed  fishery  on  the 
east  coast  of  Florida  and  the  Gulf  of 
Mexico,  areas  that  have  been  identified 
as  juvenile  swordfish  hot-spots.  This 
additional  source  of  mortality  in  areas 
that  are  closed  to  pelagic  longline 
vessels  could  threaten  the  effectiveness 
of  the  swordfish  rebuilding  program. 

Response:  It  is  likely  that  small 
swordfish  taken  by  handgear  can  be 
released  alive.  NMFS  intends  to  monitor 
catches  and  dead  discards  in  this  sector 
of  the  fishery,  and  will  take  additional 
steps  to  reduce  mortality  on  juvenile 
swordfish  as  necessary. 

Comment  4:  There  is  no  need  for  300 
mt  dw  to  be  set  aside  for  the  incidental 
quota.  This  allocation  could  result  in 
unnecessary  closures  toward  the  end  of 
the  first  semi-annual  season,  which  is  a 
critical  time  for  fishermen  on  the  Grand 
Banks. 

Response:  Recent  action  to  establish 
limited  access  permits  for  the  directed 
and  incidental  swordfish  fisheries 
together  with  the  implementation  of 
time/area  closvues  may  affect  the 
distribution  of  catch  and  effort  in  the 
directed  and  incidental  categories. 
Depending  on  the  accumulated  catch  in 
each  category,  NMFS  may  reconsider 
the  distribution  of  quota.  In  the  interim, 
NMFS  will  attempt  to  avoid  directed 
fishery  closures  whenever  possible 
through  in-season  transfers  as  allowed 
under  the  regulations. 

Import  Restrictions 

Comment  6:  The  proposed  import 
restrictions  are  not  an  effective  means  of 
enforcing  compliance  with  ICCAT's 
conservation  and  management  program. 
In  some  cases,  we  do  not  import 
swordfish  or  BFT  from  identified 
countries. 

Response:  NMFS  recognizes  that  the 
United  States  does  not  currently  have 
significant  imports  from  the  identified 
countries.  However,  NMFS  believes  that 
it  is  important  to  adopt  these  measures 
in  order  to  provide^multilateral  support 
for  countries  like  Japan  that  do  import 
fish  from  these  countries.  Such 
multilateral  action  helps  to  ensure  that 
trade  restrictions  prevent  these 
countries  from  exporting  their  fish  to 
new  markets  or  from  transshipping 


through  intermediary  nations  in  order  to 
evade  trade  restrictions. 

Comment  7:  Due  to  the  lag  time 
associated  with  data  collection  and 
implementation  of  the  regulations,  the 
United  States  has  difficulty  considering 
new  catch  and  trade  information  that 
comes  to  light  between  ICCAT  meetings. 

Response:  NMFS  recognizes  these 
difficulties  but  is  committed  to  using 
the  best  available  data  to  evaluate 
member  and  non-member  fishing 
activities  in  an  effort  to  identify  possible 
trade-related  problem  vessels  and 
coimtries  for  consideration  and  possible 
action  at  ICCAT.  NMFS  believes  that, 
although  time  consvuning,  a  multilateral 
approach  is  an  appropriate  and  effective 
way  to  address  fishing  activities  that 
diminish  the  effectiveness  of  ICCAT. 

Northern  Albacore  Rebuilding 

Comment  8:  A  rebuilding  program  for 
northern  albacore  must  take  into 
consideration  the  U.S.  recreational 
fishery.  Establishing  an  incidental  catch 
quota  and  applying  recreational 
landings  against  that  quota,  as  was  done 
in  the  swordfish  rebuilding  program, 
will  not  reflect  the  magnitude  of  the 
ciurent  recreational  fishery  for  albacore. 

Response:  In  establishing  the 
foimdation  for  an  international 
rebuilding  program,  NMFS  would  work 
through  ICCAT  to  adopt  a  target  stock 
size  and  time  frame  for  rebuilding. 
Should  ICCAT  adopt  a  coimtry  specific 
quota  system  as  an  element  of  the 
rebuilding  program,  the  United  States 
would  seek  to  obtain  an  equitable 
allocation  based  on  its  historic  share, 
including  both  the  recreational  and 
commercial  components  of  the  fishery. 
Domestic  implementation  of  the  country 
quota  would  again  reflect  patterns  of 
historical  use. 

Changes  From  the  Proposed  Rule 

No  changes,  other  than  minor 
editorial  changes,  were  made  from  the 
proposed  rule. 

Classification 

This  final  rule  is  published  under  the 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  The  Assistant  Administrator 
for  Fisheries,  NOAA  has  determined 
that  the  regulations  contained  in  this 
rule  are  necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  HMS 
fisheries.  The  objective  of  this  final  rule 
is  to  improve  conservation  and 
management  of  the  Atlantic  swordfish 
and  BFT.  No  new  reporting,  record- 
keeping, or  other  compliance 
requirements  are  required  by  this  final 
rule. 
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There  were  no  significant  issues 
raised  by  the  public  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA).  A  Final  Regulatory  Flexibihty 
Analysis  (FRFA)  has  been  prepared  and 
a  summary  is  provided  here.  In 
preparing  the  FRFA,  it  was  assumed 
that-the  population  of  small  entities 
affected  consists  of  fishermen  issued 
limited  access  permits  for  swordfish.  As 
of  December  31, 1999,  there  were  450 
directed  and  incidental  swordfish 
permit  holders  and  118  swordfish 
handgear  permit  holders.  The  quota 
reductions  and  implementation  of  the 
dead  discard  allowance  will,  in  the 
short  term,  reduce  ex-vessel  swordfish 
revenues  for  a  substantial  portion  of  the 
swordfish  fleet. 

Assuming  that  the  lower  quotas  will 
result  in  equal  reductions  in  swordfish 
catch  for  all  vessels,  the  majority  of  the 
fleet  may  experience  declines  in 
revenue  of  between  1  and  4  percent  by 
2001.  By  2002,  about  42  percent  of 
active  permit  holders  will  experience 
declines  in  gross  revenues  of  between  1 
and  5  percent,  although  none  of  the 
active  permit  holders  will  experience 
revenue  decreases  of  5  percent  or  more. 
Estmated  impacts  are  lower  than  those 
provided  in  the  draft  EA,  due  to  a  final 
rule  to  reduce  bycatch  and  incidental 
catch  in  the  pelagic  longline  fishery  that 
was  published  on  August  1,  2000. 
Additional  vessels  may  be  affected  if 
there  are  more  dead  discards  than 
expected,  thereby  making  further 
reductions  to  the  landings  quota 
necessary.  However,  even  without 
compensatory  actions  by  vessel 
operators  (e.g.,  increased  yellowfin  or 
bigeye  tima  fishing)  or  marketing  efforts 
to  enhance  prices  in  the  domestic  fi-esh 
swordfish  market,  no  vessels  are 
expected  to  experience  revenue  declines 
of  5  percent  or  more.  Additionally, 
lower  quotas  expected  to  contribute  to 
stock  rebuilding  within  a  10-year  time 
fi-ame.  Thus,  negative  short-term 
impacts  are  expected  to  yield  revenue 
gains  in  the  long  run  as  the  stock  is 
rebuilt  and  landings  quotas  increase. 
The  other  alternative  considered  by 
NMFS  was  the  status  quo.  No  other 
alternatives  were  considered,  because 
NMFS  is  required  under  ATCA  to 
implement  ICCAT  recommendations 
upon  acceptance  by  the  United  States 
and  because  multilateral  action  through 
ICCAT  is  the  only  way  swordfish  can  be 
rebuilt.  Although  the  status  quo  for  the 
swordfish  quotas  might  have  lesser 
short-term  economic  impacts  on 
participants  in  the  pelagic  longline 
fishery,  that  alternative  is  not  consistent 
with  the  rebuilding  plan  established  by 
the  HMS  FMP.  Not  implementing  the 


quota  reductions  and  the  dead  discard 
allowance  at  this  time  would  maintain 
current  catch  levels  only  in  the  short 
term.  Eventually,  further  decline  in 
swordfish  abundance  would  increase 
fishing  costs  (lower  catch  per  unit 
effort/increased  discards  of  small  fish) 
and  decrease  revenues  (lower  total 
swordfish  catch);  thus,  greater  economic 
impacts  would  likely  result  from 
maintaining  the  status  quo.  The  FRFA 
provides  further  discussion  of  the 
economic  effects  of  the  alternatives 
considered.  The  factual,  policy  and  legal 
reasons  for  selecting  the  alternatives 
adopted  in  the  final  rule  are  outlined  in 
theEA. 

Implementing  the  trade  restrictions 
for  Belize,  Honduras  and  Equatorial 
Guinea  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  these 
countries  currently  do  not  export  to  the 
United  States  and  there  are  already 
alternative  sources  of  supply  for  U.S. 
importers  and  processors. 

This  final  rule  has  been  determined  to 
be  not  significant  for  piu'poses  of 
Executive  Order  12866.  The  final  action 
does  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act. 

On  November  19,  1999,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  new  Biological  Opinion  (BO)  was 
issued  on  June  30,  2000.  However, 
NMFS  has  reinitiated  consultation  on 
the  pelagic  fisheries  for  swordfish, 
sharks,  timas  and  billfish  because  the 
agency  determined  further  analysis  of 
observer  data  and  additional  population 
modeling  of  loggerhead  sea  turtles  are 
needed  to  determine  more  precisely  the 
impact  of  the  pelagic  longline  fishery  on 
turtles.  In  the  meantime,  NMFS  has 
issued  an  emergency  rule  that  is 
effective  for  180  days  fi-om  October  10, 
2000  through  April  9,  2001.  The 
emergency  regulations  establish  a  time 
and  area  closure  and  gear  requirements 
to  reduce  bycatch  and  bycatch  mortality 
of  threatened  loggerhead  and 
endangered  leatherback  sea  turtles 
pending  completion  of  the  new  BO. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Management, 
Reporting  and  recordkeeping 
requirements,  Treaties. 


Dated:  December  6.  2000. 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  etseq. 

2.  In  §  635.27,  paragraphs  (c)(l)(i)(A) 
and  (c)(3)(i)  are  revised,  and  paragraphs 
(c)(l)(i)(C)  and  (c)(3)(iii)  are  added  to 
read  as  follows: 

§635.27    Quotas. 

(c)  Swordfish.  (1)  *  *  * 

(i)  North  Atlantic  swordfish  stock.  (A) 
The  directed  fishery  quota  for  the  North 
Atlantic  swordfish  stock  is  1,919  mt  dw 
for  each  fishing  year  beginning  June  1 , 
2000.  The  annual  directed  fishery  quota 
is  subdivided  into  two  equal 
semiannual  quotas  of  959.5  mt  dw,  one 
for  June  1  through  November  30,  and 
the  other  for  December  1  through  May 
31  of  the  following  year. 

(C)  The  dead  discard  allowance  for 
the  North  Atlantic  swordfish  stock  is: 
320  mt  WW  for  the  fishing  year 
beginning  June  1,  2000;  240  mt  ww  for 
the  fishing  year  beginning  June  1,  2001; 
and  160  mt  ww  for  the  fishing  year 
beginning  May  1,  2001.  All  swordfish 
discarded  dead  from  U.S.  fishing 
vessels,  regardless  of  whether  discarded 
from  vessels  permitted  under  this  part, 
shall  be  counted  against  the  allowance. 

(3)  Annual  adjustments,  (i)  Except  for 
the  carryover  provisions  of  paragraphs 
(c)(3)(ii)  and  (iii)  of  this  section,  NMFS 
will  file  with  the  Office  of  the  Federal 
Register  for  publication  notification  of 
any  adjustment  to  the  annual  quota 
necessary  to  meet  the  objectives  of  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swordfish  and  Sharks.  NMFS 
will  provide  at  least  30  days 
opportunity  for  public  comment. 

(iii)  The  dressed  weight  equivalent  of 
the  amount  by  which  dead  discards 
exceed  the  allowance  specified  at 
paragraph  (c)(l)(i)(C)  of  this  section 
shall  be  subtracted  from  the  landings 
quota  in  the  following  fishing  year. 
NMFS  will  file  with  the  Office  of  the 
Federal  Register  for  publication 
notification  of  any  adjustment  made 
under  this  paragraph  (c)(3)(iii). 


3.  Section  635.45  is  revised  to  read  as 
follows: 

§  635.45    Products  denied  entry. 

(a)  All  shipments  of  BFT  or  BFT 
products,  or  swordfish  or  swordfish 
products,  in  any  form,  harvested  by  a 
vessel  imder  the  jurisdiction  of  Belize  or 


Honduras  will  be  denied  entry  into  the 
United  States. 

(b)  All  shipments  of  BFT  or  BFT 
products,  in  any  form,  hai-vested  by  a 
vessel  imder  the  jurisdiction  of 
Equatorial  Guinea  will  be  denied  entry 
into  the  United  States. 


4.  The  heading  of  §  635.46  is  revised 
to  read  as  follows: 

§  635.46    Import  requirements  for 
swordfish. 

[FR  Doc.  00-31651  Filed  12-11-00;  8:45  am] 

BILLING  CODE  3610-22-S 


77528 


Federal  Register / Vol.  65,  No.  239 /Tuesday,  December  12,  2000 / Proposed  Rules  77529 


Proposed  Rules 


Federal  Register 

Vol.  65,  No.  239 

Tuesday.  December  12,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^n■  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  584 
[Docket  No.  2000-91] 
RIN  1550-AB29 

Savings  and  Loan  Hoiding  Companies; 
Notice  of  Significant  Transactions  or 
Activities  and  GTS  Review  of  Capital 
Adequacy 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  extending  the 
comment  period  until  February  9,  2001 
for  its  proposed  rule  published  October 
27,  2000.  The  proposed  rule  would 
require  certain  savings  and  loan  holding 
companies  to  notify  OTS  before 
engaging  in,  or  committing  to  engage  in, 
a  limited  set  of  debt  transactions, 
transactions  that  reduce  capital,  some 
asset  acquisitions,  and  other 
transactions.  The  proposal  also  sought 
comment  on  a  propo^  to  codify  OTS's 
curreqt  practices  for  reviewing  die 
capital  adequacy  of  savings  and  loan 
holding  companies  and,  when 
necessary,  requiring  additional  capital 
on  a  case-by-case  basis. 

DATES:  Comments  must  be  received  by 
February  9,  2001. 

ADDRESSES: 

Mail:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington,  DC  20552, 
Attention  Docket  No.  2000-91. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NfW.,  from  9:00  a.m.  to 
4:00  p.m.  on  business  days.  Attention 
Docket  No.  2000-91. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-7755,  Attention  Docket  No.  2000- 


91;  or  (202)  906-6956  (if  comments  are 
over  25  pages). 

E-Mail:  Send  e-mails  to 
"public.info@ots.treas.gov".  Attention 
Docket  No.  2000-91,  and  include  your 
name  and  telephone  number. 

Public  Inspection:  Interested  persons 
may  inspect  comments  at  the  Public 
Reference  Room,  1700  G  St.  NW.,  from 
10:00  a.m.  until  4:00  p.m.  on  Tuesdays 
and  Thursdays  or  obtain  comments  and/ 
or  an  index  of  comments  by  facsimile  by 
telephoning  the  Public  Reference  Room 
at  (202)  906-5900  ft-om  9:00  a.m.  until 
5:00  p.m.  on  business  days.  Comments 
and  the  related  index  will  also  be  posted 
on  the  OTS  Internet  Site  at 
www.ots.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  O'Connell,  Senior  Project 
Manager,  (202)  906-5693,  Supervision 
Policy;  and  Valerie  J.  Lithotomos, 
Counsel  (Business  and  Finance)  (202) 
906-6439,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule,  published  in  the  Federal 
Re^ster  on  October  27,  2000  (65  FR 
64392),  indicated  that  public  comments 
were  to  be  submitted  to  the  OTS  no  later 
than  December  26,  2000. 

OTS  received  two  requests  for  an 
extension  of  the  comment  period.  One 
request  states  that  the  rule  proposes  a 
significant  change  to  OTS  policy  and 
that  compliance  with  the  current 
comment  deadline  would  require  a 
significant  dedication  of  resources  in 
the  midst  of  year-end  activities.  The 
second  request  indicates  an  extension  is 
warranted  because  the  issues  addressed 
in  the  proposal  are  of  sufficient 
importance  and  complexity. 

To  afford  the  public  adequate  time  to 
comment,  OTS  has  determined  to 
extend  the  comment  period  for  45  days 
to  accommodate  these  requests. 
Therefore,  the  comment  period  is 
hereby  extended  until  February  9,  2001. 

Dated:  December  6,  2000. 
By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
[FR  Doc.  00-31516  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-27-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Roils-Royce 
Corporation  (Formerly  Allison  Engine 
Company)  AE  2100  and  AE  3007  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD),  applicable  to  Rolls-Royce 
Corporation,  (formerly  Allison  Engine 
Company),  AE  2100  and  AE  3007  series 
engines.  This  proposed  AD  would 
require  a  one-time  acid  etch  inspection 
of  the  2nd  stage  high  pressure  turbine 
(HPT)  wheel  for  cracks.  If  the  wheel  is 
cracked,  this  proposed  AD  would  * 
require  replacement  of  the  turbine 
wheel  with  a  serviceable  part.  This 
proposed  AD  is  prompted  by  a  report  of 
a  2nd  stage  turbine  wheel  that  was 
returned  from  the  field  with  cracks  in 
the  aft  bore  face.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
detect  and  prevent  early  development  of 
cracks  due  to  low  cycle  fatigue  of  the 
HPT  2nd  stage  wheel  in  the  aft  bore  face 
that  can  lead  to  wheel  failure,  power 
loss,  and  possible  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
February  12,  2001. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  200O-NE-27-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  niunber  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Downs,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 


FAA,  Small  Airplane  Directorate,  2300 

E.  Devon  Ave.,  Des  Plaines,  IL  60018; 

telephone  (847)  294-7870,  fax  (847) 

294-7834. 

SUPPLEMENTARY  INFORMATION: 

Coniments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NE-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-27-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  a  report  of  cracks  in 
the  aft  bore  face  of  a  2nd  stage  high 
pressure  tiu^bine  wheel  Irom  an  AE 
2 100 A  engine  that  was  returned  hora 
the  field.  Review  of  the  manufacturing 
process  revealed  the  cracks  were  caused 
by  contact  between  the  bore  vertical  face 
and  a  carbide  tool  bit  during  machining 
of  the  under  side  of  the  seal  arm  lip. 
This  condition,  if  not  corrected,  could 
result  in  an  early  development  of  cracks 
due  to  low  cycle  fatigue  of  the  HPT  2nd 
stage  wheel  in  the  aft  bore  face  that  can 
lead  to  wheel  failure  power  loss,  and 
possible  damage  to  the  airplane. 


The  inspection  intervals  for  the  early 
manufactured  turbine  wheels  (P/N 
23050912)  were  set  to  maintain  a  risk  of 
a  wheel  burst  event  to  levels  at  or  below 
1x10  EE-8  events  per  cycle.  This 
determination  is  made  based  on  the 
crack  growth  rates  observed  in  the  one 
field  retiumed  turbine  wheel,  the 
specific  missions  flown  for  each  engine 
model,  and  the  probability  of  a  turbine 
wheel  having  been  damaged.  The 
inspection  interval  for  the  remaining 
engine  models  was  set  at  "next  shop 
visit"  based  on  the  lower  risk  of  having 
been  damaged,  the  shot  peen  benefits, 
and  the  projected  shop  visit  rate  for 
these  models. 

The  "one-time"  inspection  is 
adequate  because  it  identifies  (via  acid 
etch)  those  turbine  wheels  which  were 
damaged  during  manufacturing  and 
removes  them  from  service  thereby 
eliminating  the  risk  of  a  prematvue 
wheel  failure. 

Service  Bulletins  (SB's) 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Rolls-Royce 
Alert  Service  Bulletins  (ASB's): 
AE2100A-A-72-234.  Revision  2; 
AE2100C-A-72-183,  Revision  2; 
AE2100D3-A-72-179,  Revision,  2, 
dated  October  17,  2000  and  AE3007A- 
A-72,  Revision  2,  and  AE3007C-A-72- 
153,  Revision  2,  dated  October  17,  2000, 
that  describe  the  procedures  for 
examining  the  turbine  wheels  for 
damage  using  the  one-time  acid  etch 
procedure. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  acid  etch  inspection 
of  the  2nd-stage  high  pressure  tiirbine 
wheel  for  damage.  If  the  wheel  is 
damaged,  this  proposal  would  require 
replacement  of  the  tiu"bine  wheel  with 
a  serviceable  part.  The  actions  would  be 
required  to  be  done  in  accordance  with 
the  alert  service  bulletins  described 
previously. 

Economic  Analysis 

There  are  approximately  1,376 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
approximately  470  engines  installed  on 
airplanes  of  US  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  disassembly  to  perform 
the  acid  etch  inspection  and  reassembly 
will  take  approximately  130  work  hours, 
which  includes  teardown  to  HPT. 
inspection  and  reassembly,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Labor  costs  to  perform  the  disassembly/ 


reassembly  are  $7,800,  and  a  test  stand 
run  will  cost  about  $5,000,  for  a  total 
cost  of  $12,800  per  engine  to  conduct 
the  acid  etch  inspection.  Based  on  these 
figures,  the  FAA  estimates  that  the  total 
cost  impact  of  performing  the  acid  etch 
inspection  on  US  operators  will  be 
$6,016,000.  If  a  wheel  must  be  replaced, 
the  cost  of  a  replacement  wheel  is 
$18,000,  and  it  will  take  an  additional 
30  work  hours  to  replace  the  wheel,  at 
$60  per  work  hour.  Therefore  the  total 
cost  of  parts  and  labor  for  replacing  the 
wheel  will  total  $19,800.00  per  wheel. 
If  all  wheels  needed  to  be  replaced,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  would  be  $15,322,000. 
The  FAA  estimates,  however,  that  not 
all  wheels  will  need  replacement  and 
that  some  labor  costs  required  to 
accomplish  the  requirements  of  this 
proposed  AD  maybe  reimbursed  by  the 
manufactiu^r,  thus  reducing  the  total 
cost  impact  of  the  proposed  AD  on  US 
operators. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Code  of  Federal  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  Corporation:  Docket  No.  2000- 

NE-27-AD. 

Applicability:  This  airworthiness  directive 
is  applicable  to  Rolls-Royce  Corporation 
(formerly  Allison  Engine  Company)  models 
AE  2100A  and  AE  2100C  engines  with  high 
pressure  turbine  (HPT)  wheel  23050912 
installed:  AE  2 100 A  engine  with  turbine 
wheel  23063462-seriai  number  (S/N) 


MM14062  installed:  AE  2100D3  and  AE 
3007A.  AE  3007A1/1,  AE  3007A1/2,  AE 
3007A1/3,  AE  3007A1,  AE  3007A1P,  AE 
3007A3  and  AE  3007C  with  HPT  second 
stage  wheels  with  S/Ns  before  MMl  83060. 
These  engines  are  installed  on  but  not 
limited  to  Embraer  (EMB)  145  and  135, 
Cessna  Citation  750,  and  Industi  Pesawat 
Terbang  Nusantara  (IPTN)  N-250  airplanes. 
Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (0 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Compliance  with  the 
requirements  of  this  AD  is  required  as 
indicated,  unless  already. 

To  detect  and  prevent  early  development 
of  cracks  due  to  low  cycle  fatigue  of  the  high 
pressure  turbine  (HPT)  2nd  stage  wheel  in 
the  aft  bore  face  that  can  lead  to  wheel  failure 
power  loss,  and  possible  damage  to  the 
airplane,  do  the  following: 

One-time  Inspection 

(a)  Perform  a  one-time  acid  etch  inspection 
to  the  2nd  stage  high  pressure  turbine  wheel 
in  accordance  with  the  Accomplishment 
Instructions  contained  in  the  following  Rolls- 
Royce  Alert  Service  Bulletins: 


Table  1 .— Appucable  Alert  Service  Bulletins 


AE  models 


AE  21 OCA 
AE2100C  . 
AE2 10003 
AE3007A  . 
AE3007C  . 


(b)  Perform  these  inspections  according  to 
the  following  compliance  times: 


Rolls-Royce  service  bulletin 


AE  2100A-A-72-234,  Revision  2,  dated  October  13,  2000. 
AE  2100C-A-72-183,  Revision  2,  dated  October  13,  2000. 
AE  2100D3-A-72-179,  Revision  2,  dated  October  13,  2000. 
AE  3007A-A-72-179,  Revision  2,  dated  October  17,  2000. 
AE  3007C-A-72-153,  Revision  2.  dated  October  17,  2000. 


Table  2.— Inspection  Compliance  Times 


Models 


(1)  AE2100A,  AE2100C  

(2)AE2100A  

(3)AE2100D3  

(4)     All     other     AE2100A, 
AE2100D3. 


AE2100C,     and 


(5)  All  AE3007A,  AE3007A1/1,  AE  3007A1/2, 
AE  3007A1/3,  AE  3007A1,  AE3007A1P, 
AE3007A3,  and  AE3007C  series  engines. 


With  turt)ine  wtieel 


23050912  

23063462-S/N  MM  14062  

23050912  

23069592,  23063462,  23064822,  23070673, 

23065892,    23069116,    233064473, 

23064474,  23068072  with  S/N's  MMl 83060 

and  before. 
23063462.  23065892,  23069116,  23069592, 

23069438,  with  S/N  MM183060  and  before.. 


Mandatory 


Before  4800  cycles  since  new  (CSN). 
Before  4800  CSN. 
Before  3200  CSN. 
Next  shop  visit. 


Next  shop  visit. 


(c)  If  cracks  are  discovered,  replace  the 
turbine  wheel  with  a  serviceable  part. 

(d)  The  next  shop  visit  is  defined  as 
whenever  the  engine  is  removed  and  sent  to 
a  maintenance  center  for  inspection  or  repair. 

(e)  A  serviceable  part  is  defined  as  any 
turbine  wheel  with  a  serial  number  greater 
than  MM183060.  or  less  than  MM183060. 
that  has  undergone  an  acid  etch  inspection 
and  has  been  determined  to  have  no  cracks. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fi-om  the  Chicago 
Aircraft  Certification  Office. 

Ferry  Flights 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  2 1 . 1 97  and  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  1 ,  2000. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31613  Filed  12-11-00:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9»-ANE-71-AD] 
RIN  2120-AA64 

Airworthiness  Directives:  Pratt  & 
Whitney  JT8D  series  Turbofan  Engines 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 


&  VVhitney  (PW)  JT8D  series  turbofan 
engines.  This  proposal  would  require 
removing  certain  2nd  stage  compressor 
disks,  specified  by  serial  number,  from 
service.  This  proposal  is  prompted  by  a 
report  from  PW  of  a  number  of  JT8D 
engine  2nd  stage  compressor  disks  that 
were  delivered  to  the  field  with 
potential  machining  damage  to  the  tie 
rod,  counterweight,  and  pin  holes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  rupture  of  the 
2nd  stage  compressor  disk  caused  by 
machining  damage,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 

DATES:  Comments  must  be  received  by 
February  12,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
71-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  excimined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each'FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-ANE-71-AD,  12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299. 

Discussion 

Pratt  &  Whitney  (PW)  notified  the 
Federal  Aviation  Administration  (FAA) 
of  the  possibility  of  machining  damage 
in  the  holes  of  five  hundred  twenty- 
three  2nd  stage  compressor  disks,  part 
number  (P/N)  745902,  P/N  790832,  and 
P/N  807502.  Machining  damage  may 
have  resulted  in  distorted 
microstructure  in  the  tie  rod, 
coxmterweight,  and  pin  holes.  Increased 
stress  due  to  the  distorted 
microstructiue  could  cause  cracks  that 
propagate  through  the  disk.  This 
condition,  if  not  corrected,  could  result 
in  ruptvue  of  the  2nd  stage  compressor 
disk  caused  by  machining  damage, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  technical  content  of  JT8D  Alert 
Service  Bulletin  (ASB)  JT8D  A6336, 
Revision  1,  dated  June  29,  1999,  that 
lists  the  serial  numbers  (SN's)  of  certain 
2nd  stage  compressor  disks,  P/N 
745902,  P/N  790832,  and  P/N  807502, 
and  describes  procedures  replacing  the 
disk  if  it  is  listed  by  SN  in  the  ASB. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 


type  design,  this  AD  is  being  proposed 
to  prevent  rupture  of  the  2nd  stage 
compressor  disk  caused  by  machining 
damage,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane.  This  proposed  AD 
would  require  removal  of  2nd  stage 
compressor  disks,  P/N  745902,  P/N 
790832,  and  P/N  807502,  before 
accumulating  2,000  cycles-since-new  if 
the  SN  is  listed  in  the  ASB.  The 
compliance  time  was  established  based 
on  the  safety  concerns  and  the  life        > 
management  analysis.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  ASB  described 
previously. 

Cost  Impact 

There  are  approximately  110  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  60 
engines,  installed  on  airplanes  of  U.S. 
registry,  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  48  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  prorated  cost 
of  the  unusable  life  of  a  2nd  stage  disk 
is  $30,000.  The  manufactiuer  has 
informed  the  FAA  that  it  may  pay  the 
cost  of  the  disk,  which  may  lower  the 
cost  to  operators.  Based  on  these  figures, 
the  FAA  estimates  the  total  cost  impact 
of  the  proposed  AD  on  U.S.  operators  to 
be  $1,972,800. 

Regulatory  Impact 

This  proposed  nde  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  aboVe,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  98-ANE-71-AD. 

Applicability:  rT8D-l,  -lA.  -IB,  -7,  -7 A. 
-7B.  -9,  -9A,-11.  -15.  -15A.  -17.  -17A. 
-17R.  and  -17AR  series  turbofan  engines 
with  2nd  stage  compressor  disks,  part 
number  (P/N)  745902,  P/N  790832.  and  P/N 
807502,  installed.  These  engines  are  installed 
on.  but  not  limited  to  Boeing  727  series 
airplanes.  Boeing  737-100  and  -200  series 
airplanes  and  McDonnell  Douglas  DC-9 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  l)een  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  rupture  of  the  2nd  stage 
compressor  disk,  caused  by  machining 
damage,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

iremoval  of  Disk 

(a)  Remove  from  service  2nd  stage 
compressor  disks.  P/N  745902.  P/N  790832. 
and  P/N  807502.  identified  by  serial  number 
in  the  Accomplishment  Instructions  of  fTSD 
Alert  Service  Bulletin  (ASB)  rr8D  A6336, 
Revision  1,  dated  )une  29,  1999.  prior  to 
accumulating  2.000  cycles  since  new. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Engine 
Certification  Office"  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  5,  2000. 

Diane  S.  Romanosky, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-31614  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  660 

[Docket  No.  OON-1 586] 

Revision  to  Requirements  for  Licensed 
Anti-Human  Globulin  and  Blood 
Grouping  Reagents;  Companion  to 
Direct  Final  Rule 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  biologies  regulations 
applicable  to  microbiological  controls 
for  licensed  Anti-Human  Globulin 
(AHG)  and  Blood  Grouping  Reagents 
(BGR).  FDA  is  proposing  to  remove  the 
requirements  that  the  products  be 
sterile.  FDA  is  taking  this  action  because 
the  requirement  that  these  products  be 
sterile  is  not  necessary  for  the  products 
to  be  safe,  piue,  and  potent.  This 
proposed  rule  is  a  companion  document 
to  the  direct  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  taking  this  action  final 
because  the  proposed  changes  are 
noncontroversial  and  FDA  anticipates 
that  it  will  receive  no  significant 
adverse  comment. 

DATES:  Submit  written  comments  on  or 
before  February  26,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 
L  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  provides  the  procediual 
framework  to  finalize  the  rule  in  the 
event  that  the  direct  final  rule  receives 
any  adverse  comment  and  is  withdrawn. 
The  comment  period  for  this  companion 
proposed  rule  runs  conciurently  with 
the  comment  period  for  the  direct  final 
rule.  Any  conunents  received  under  this 
companion  rule  will  also  be  considered 
as  comments  regarding  the  direct  final 
rule.  FDA  is  publishing  the  direct  final 
rule  because  the  rule  contains 
noncontroversial  changes,  and  FDA 
anticipates  that  it  will  receive  no 
significant  adverse  comment. 

An  adverse  comment  is  defined  as  a 
comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  imderlying 
premise  or  approach,  or  would  be 
ineffective  or  imacceptable  without  a 
change.  In  determining  whether  an 
adverse  comment  is  significant  and 
warrants  terminating  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Comments  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  imder  this  procediure.  A 
comment  recommending  a  rule  change 
in  addition  to  the  rule  would  not  be 
considered  a  significant  adverse 
comment  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  additional  change.  In  addition, 
if  a  significant  adverse  comment  applies 
to  an  amendment,  paragraph,  or  section 
of  this  rule  and  that  provision  can  be 
severed  from  the  remainder  of  the  rule, 
FDA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  subjects  of 
significant  adverse  comments. 

If  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  fiulher  action  will  be  taken 
related  to  this  proposed  rule.  Instead, 
FDA  will  publish  a  confirmation 
document,  before  the  effective  date  of 
the  direct  final  rule,  confirming  that  the 
direct  final  rule  will  go  into  effect  on 


June  11,  2001.  Additional  information 
about  FDA's  direct  rulemaking 
procedures  is  set  forth  in  a  guidance 
published  in  the  Federal  Register  of 
November  21,1997  (62  FR  62466). 

AHG  and  BGR  are  used  primarily  for 
testing  hiunan  blood  for  the  detection  of 
red  cell  antigens  and  antibodies.  As 
defined  in  21  CFR  660.20,  BGR  is  a 
product  that  comes  from  blood,  plasma, 
serum,  or  protein-rich  fluids  and 
consists  of  an  antibody-containing  fluid 
containing  one  or  more  of  the  blood 
grouping  antibodies  listed  in  2 1  CFR 
660.28(d).  Under  21  CFR  660.50,  AHG  is 
a  serum  or  protein-rich  fluid  that 
consists  of  one  or  more  antiglobulin 
antibodies  identified  in  21  CFR 
660.55(d).  AHG  and  BGR  are  biological 
products  as  defined  in  section  351  of  the 
Public  Health  Service  Act  (42  U.S.C 
262)  (the  PHS  Act).  These  products  are 
also  devices,  as  defined  in  section  201 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321),  and  fall 
within  the  definition  of  in  vitro 
diagnostic  products  in  §  809.3(a)  (21 
CFR  809.3(a)). 

AHG  and  BGR  must  meet  the 
licensing  requirements  of  section  351  of 
the  PHS  Act  and  the  regulations  in  parts 
600  through  660  (21  CFR  parts  600 
through  660).  Section  351  of  the  PHS 
Act  requires  that  a  license  appUcant 
demonstrate  that  the  biological  product 
that  is  the  subject  of  the  application  is 
safe,  piue,  and  potent,  and  that  the 
manufacturing  facilities  are  designed  to 
ensure  that  the  biological  product 
continues  to  be  safe,  piu^,  and  potent. 

AHG  and  BGR  are  also  medical 
devices  and  in  vitro  diagnostic  products 
as  defined  in  §  809.3(a),  and  therefore 
are  subject  luider  the  act  and  21  CFR 
809.20(b)  to  the  requirements  in  the 
Quality  System  Regulation  (QSR)  in  part 
820  (21  CFR  part  820).  The  QSR  requires 
that  a  manufacturer  establish 
appropriate  manufactiu-ing  controls.  A 
manufacturer  must  validate  the 
manufacturing  process  in  accordance 
with  §  820.75  and  establish  production 
and  process  controls  (§820.70).  See  also 
the  "Guideline  for  the  Manufactiu-e  of  In 
Vitro  Diagnostic  Products"  published  in 
the  Federal  Register  of  January  10,  1994 
(59  FR  1402). 

The  standards  for  AHG  and  BGR  were 
established  by  final  rules  published  in 
the  Federal  Register  of  February  11, 
1985,  and  April  19,  1988,  respectively 
(50  FR  5574  and  53  FR  12760).  The 
standards  in  §§  660.20(a)  and  660.50(a) 
require  BGR  and  AHG  to  be 
manufactured  by  a  "method 
demonstrated  to  consistently  yield  a 
sterile  product."  In  addition,  the 
requirements  for  processing  methods  of 
BGR  and  AHG  under  §§  660.21(a)(2)  and 


660.51(a)(3)  state  "(ojnly  that  material 
that  has  been  fully  processed, 
thoroughly  mixed  in  a  single  vessel,  and 
sterile  filtered  shall  constitute  a  lot," 
and  under  §§  660.21(a)(3)  and 
660.51(a)(4)  that  "[a]  lot  may  be 
subdivided  into  clean  sterile  vessels". 
When  the  regulations  were  codified, 
the  agency  expected  that  AHG  and  BGR 
would  be  manufactured  as  sterile  under 
the  conditions  imderstood  at  that  time. 
The  agency  also  considered  that  the 
process  of  sterile  filtration  and  a  sterile 
container  and  closure  system,  e.g., 
vessels,  would  be  sufficient  to  yield 
consistenUy  a  sterile  product  (50  FR 
5574  at  5575;  53  FR  12760  at  12761). 
However,  ciurent  good  manufacturing 
practices  require  aseptic  processing 
controls  to  be  in  place  in  order  to  ensiuB 
a  sterile  product.  The  agency  considers 
AHG  and  BGR  to  be  microbiologically 
controlled  in  vitro  diagnostics  (IVD's), 
which  are  IVD's  that  are  capable  of 
supporting  microorganism  life  and 
growth  and  may  contain  certain  levels 
of  microorganisms.  Microbiologically 
controlled  IVD's  do  not  need  to  be 
manufactiu^d  imder  aseptic  conditions; 
however,  they  should  be  manufactiued 
imder  conditions  such  that  the 
microbial  level  will  not  adversely 
impact  product  performance. 
Manufacturers  must  establish 
specificauons  for  these  products 
through  testing  and  validation.  FDA's 
proposed  revision  of  the  regulations 
would  in  no  way  undermine  the  safety, 
potency,  or  piuity  of  the  products.  The 
proposed  revisions  would  also  not 
prevent  a  manufactiu-er  from 
implementing  aseptic  processing 
controls  for  manufacturing  AHG  and 
BGR,  if  the  manufactiuer  determines 
such  controls  are  appropriate  for  its 
product.  Therefore,  the  agency  is 
proposing  to  revise  the  standards  for 
AHG  and  BGR  to  remove  the 
requirement  that  these  products  be 
sterile. 

n.  Highlights  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  the 
biologies  regulations  by  revising 
§§660.20,  660.21,  660.50,  and  660.51  to 
clarify  the  agency's  requirements  with 
regard  to  microbiological  control  in 
manufacturing  AHG  and  BGR.  FDA  is 
proposing  to  amend  the  regulations  by 
deleting  all  references  to  sterile 
processing  techniques  such  as  sterile 
filtration  and  sterile  container  and 
closure  systems.  FDA  is  proposing  to 
amend  §§  660.20(a)  and  660.50(a)  by 
deleting  the  phrase  regarding 
preparation  "by  a  method  demonstrated 
to  yield  consistently  a  sterile  product" 
because  FDA  recognizes  that  controls  to 
ensiue  a  sterile  product,  i.e.,  aseptic 


processing  controls,  are  not  necessary  to 
ensure  that  AHG  and  BGR  meet  their 
performance  specifications.  In  addition, 
§§  660.21(a)(1)  and  660.51(a)(1)  include 
requirements  regarding  the  adequacy  of 
the  processing  method.  FDA  is 
proposing  to  amend  §§  660.21(a)(2)  and 
660.51(a)(3)  by  deleting  the  term 
"sterile"  because  the  manufactiuer  must 
establish  those  controls  appropriate  for 
its  product,  and  it  may  not  be  necessary 
for  microbiologically  controlled  IVD's  to 
luidergo  sterile  filtration.  FDA  is 
proposing  to  amend  §§  660.21(a)(3)  and 
660.51(a)(4)  by  deleting  the  reference  to 
"clean,  sterile  vessels"  because  FDA 
believes  that  manufacturers  are  in  the 
best  position  to  determine  the 
appropriate  level  of  microbial  control 
for  container  and  closure  systems. 
Appropriate  process  specifications  must 
be  established  by  the  manufacturer  to 
ensure  that  microbiologically  controlled 
IVD's  are  manufactiu-ed  imder 
appropriate  conditions  and  controls 
resulting  in  a  product  that  consistently 
meets  all  of  its  specifications.  The 
manufacturer  must  demonstrate  in  the 
license  application  that  the  appropriate 
level  of  control  of  microbial 
contamination  ensures  that  the 
biological  product  continues  to  meet  the 
licensing  requirements.  The  proposed 
change  to  the  regulation  in  no  way 
affects  the  testing  and  validation  a 
manufacturer  must  perform  in  order  to 
establish  that  the  manufacturing 
specifications  are  appropriate  to  ensure 
the  product  will  perform  as  intended.  In 
addition,  under  the  current  good 
manufacturing  practice  regulations  for 
blood  and  blood  components,  end  users 
of  AHG  and  BGR,  such  as  blood  banks, 
are  required  under  §  606.65(c)  to 
perform  daily  checks  for  potency  and 
specificity  of  supplies  and  reagents  used 
in  the  collection  and  testing  of  blood 
and  blood  components. 

The  agency  also  believes  the  proposed 
change  is  consistent  with  other 
requirements  in  the  biologies 
regulations,  such  as  the  sterility  testing 
requirements  set  forth  in  §  610.12.  This 
section  requires  sterility  testing  for  most 
biological  products;  however,  BGR  and 
AHG  are  specifically  exempted  from  the 
sterility  testing  requirements  for  bulk 
and  final  container  material 
§  610.12(g)(4)). 

The  proposed  rule  would  also  remove 
the  requirement  in  §  660,51  (a)(4)  that  a 
manufacturer  who  subdivides  a  lot  shall 
include  this  information  on  the 
protocol.  FDA  is  making  this  change  to 
reflect  current  agency  practice. 
Manufacturers  would  still  be  required  to 
submit  this  information  in  the  license 
application.  See  §  601.2  regarding 
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requirements  for  the  submission  of 
samples  and  protocols  to  FDA. 

m.  Analysis  of  Impacts 

A.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  and 
the  Unfunded  Mandates  Act  of  1995 

FDA  has  examined  the  impact  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approacbes  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distribute  impact; 
and  equity).  The  agency  believes  that 
this  proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  This 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  therefore  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
business  entities.  Because  the  proposed 
rule  amendments  have  no  compliance 
costs  and  do  not  result  in  any  new 
requirements,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  negative  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required.  This  proposed  rule  also  does 
not  trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 

B.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  The  Paperwork  Reduction  Act  of 
1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 


Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  is  not  required. 

V.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal  by  February  26.  2001.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  660 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
part  660  be  amended  as  follows: 

PART  660— ADDITIONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

1.  The  authority  citation  for  21  CFR 
part  660  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355.  360,  360c.  360d,  360h,  360i.  371. 
372;  42  U.S.C.  216.  262.  263  263a.  264. 

§660.20    [Amended] 

2.  Section  660.20  Blood  Grouping 
Reagent  is  amended  in  paragraph  (a)  by 
removing  the  words  "prepared  by  a 
method  demonstrated  to  yield 
consistently  a  sterile  product  and". 

§660.21     [Amended] 

3.  Section  660.21  Processing  is 
amended  in  paragraph  (a)(2)  by 
removing  the  word  "sterile";  and  in 
paragraph  (a)(3)  by  removing  the  words 
"clean,  sterile  vessels.  Each  subdivision 
shall  constitute  a  sublot."  and  adding  in 
its  place  the  word  "sublots." 

§660.50    [Amended] 

4.  Section  660.50  Anti-Human 
Globulin  is  amended  in  paragraph  (a)  by 
removing  the  words  "and  be  prepared 
by  a  method  demonstrated  to  yield 
consistently  a  sterile  product". 

§660.51     [Amended] 

5.  Section  660.51  Processing  is 
amended  in  the  first  sentence  of 
paragraph  (a)(3)  by  removing  the  word 
"sterile"  and  in  paragraph  {a)(4)  by 
removing  the  words  "clean,  sterile 
vessels.  Each  subdivision  shall 
constitute  a  sublot"  and  adding  in  its 
place  the  word  "sublots",  and  in  the 


third  sentence  by  removing  the  words 
"and  on  the  protocol". 

Dated:  December  3,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(PR  Doc.  00-31587  Filed  12-11-00;  8:45  am] 
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[FHWA  Docket  No.  FHWA-99-5844] 

RIN  2125-AE63 

Dedicated  Short  Range 
Communications  in  Intelligent 
Transportation  Systems  (ITS) 
Commercial  Vehicle  Operations 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM); 
reopening  of  docket  comment  period. 

SUMMARY:  This  document  reopens  the 
comment  period  on  this  docket  and 
delays  the  issuance  of  a  final  rule  to 
require  the  use  of  the  FHWA 
specification  for  Dedicated  Short  Range 
Communication  (DSRC)  for  Commercial 
Vehicle  Operations  (CVO);  a  provisional 
standard  for  Intelligent  Transportation 
Systems  (ITS)  commercial  vehicle 
projects  using  highway  trust  funds. 
Based  on  the  comments  received,  the 
date  of  the  final  rule  will  be  determined 
by  the  completion  of  the  testing  program 
to  evaluate  products  designed  to  meet 
the  provisional  standard.  Also,  this 
document  responds  to  all  the 
substantive  comments  received  to  date 
on  this  docket. 

DATES:  This  docket  will  remain  open 
until  the  FHWA  publishes  another 
rulemaking  document  when  testing  is 
complete. 

ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility.  Room  PL-401.  400  Seventh 
Street.  SW..  Washington.  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
received  will  be  available  for 
examination  and  copying  at  the  above 
address  from  9  a.m.  to  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 


that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  S.  Jones,  ITS  Joint  Program 
Office  (JPO),  (202)  366-2128.  e-mail 
address 

<william.s.jones@fhwa.dot.gov>\  or  Mr. 
Wilbert  Baccus.  Office  of  the  Chief 
Counsel.  (HCC-32)  (202)  366-0780,  e- 
mail  address 

<wilbert.baccus@fhwa.dot.gov>,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:30  a.m.  to  4 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidavs. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97).  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)  (TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  by.  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.acces^.gpo.gov/ 
nam. 

Background 

The  notice  of  proposed  rulemaking 
(NPRM)  published  at  64  FR  73674  on 
December  30,  1999,  under  Docket  No. 
FHWA  99-5844,  contains  a  detailed 
discussion  of  the  events  and  background 
that  has  led  to  this  rulemaking  process. 
Only  a  brief  summary  of  this 
background  is  presented  in  this 
Supplemental  NPRM. 

In  section  5206  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Public  Law  105-178,  112  Stat.  107. 
at  457  (23  U.S.C.  502  Note),  the 
Congress  requires  the  Department  to 
"ensure  the  national  interoperability"  of 
ITS  services  through  standards.  To  carry 
out  this  mandate,  the  Congress  stated 
that  the  Secretary  could  use  the  services 
of  existing  standards-setting 
organizations,  as  appropriate.  The 


statutory  provisions  also  provide  that 
use  of  approved  standards  shall  be 
established  as  a  prerequisite  for  use  of 
highway  trust  funds  on  relevant  ITS 
projects.  Further,  the  Congress 
autborized  the  Secretary  to  issue 
"provisional  standards"  when  the 
normal  consensus  standard 
development  process  was  unsuccessful 
in  reaching  aweement  on  a  standard. 

There  is  a  clear  need  for 
interoperabihty  in  at  least  two 
applications  of  DSRC  technology  within 
the  ITS  program  as  follows: 

1.  Interstate  trucks  that  participate  in 
the  Commercial  Vehicle  electronic 
screening  programs  require  national 
interoperability.  This  ailows 
participating  vehicles  to  be 
electronically  cleared,  if  they  are  safe 
and  legal,  without  stopping  at  State 
ports  of  entry  or  weigh/inspection 
stations. 

2.  All  vehicles,  including  passenger 
cars  and  trucks,  in  a  common  multitoU 
environment  within  a  single  State  or 
multistate  metropolitan  area,  require 
regional  interoperability'. 

This  rulemaking  only  addresses  the 
national  interoperability  requirement  for 
commercial  vehicle  applications  of 
DSRC  technology.  For  the  CVO  program 
to  be  successful,  it  is  essential  that  these 
vehicles  be  able  to  travel  from  State  to 
State,  and  within  a  State,  using  DSRC 
technology  for  processing  at  automated 
inspection  stations  and  to  be  able  to 
bypass  State  ports  of  entry  if  they  meet 
the  criteria  for  safety,  and  possess  the 
appropriate  credentials.  The  only  way  to 
achieve  this  fundamental  objective  is  to 
have  DSRC  standards  that  all  States 
utilize  for  their  ITS  CVO 
implementations.  Thus,  this  application 
clearly  falls  within  the  TEA-21 
definition  of  standards  "critical  to 
national  interoperability."  The  critical 
standards  list  defined  by  the  ITS  Joint 
Program  Office  (JPO).  in  response  to  the 
TEA-21.  can  be  accessed  on  the  JPO 
web  site:  http://www.its.dot.gov. 

The  FHWA  entered  into  a  rulemaking 
process  for  CVO  because  the  established 
standards  process  was  unable  to 
produce  a  standard  that  would  ensure 
national  interoperability.  The  current 
set  of  DSRC  standards  that  have  been 
adopted  by  the  American  Society  of 
Testing  and  Materials  (ASTM).  ASTM 
PS  111-98  and  ASTM  PS  111-xxx, 
allow  multiple  DSRC  technologies  to 
exist,  thus  promulgating  the  current 
interoperability  dilemma.  The  DOT. 
therefore,  defined  a  provisional 
standard  that  incorporated  portions  of 
the  ASTM  standards  and  the  IEEE 
standard.  IEEE  P  1455,  that  was 
backward  compatible  with  all  existing 
CVO  installations.  The  NPRM  required 


that  this  new  provisional  standard  be 
used  for  all  new  purchases  of  DSRC 
devices  for  commercial  vehicle 
electronic  screening  when  highway  trust 
funds  were  used  for  these  purchases 
after  January  1,  2001. 

Because  of  the  concerns  voiced  by  the 
CVO  community  about  proceeding  with 
a  rule  before  equipment  designed  to  the 
provisional  standard  has  been  tested  to 
ensiu-e  its  technical  viability,  the  FHWA 
has  decided  to  postpone  issuing  the 
final  rule  until  that  test  program  is 
complete.  The  subject  NPRM  stated  that 
the  FHWA  intended  to  test  the 
provisiond  specification.  At  the  time 
the  NPRM  was  drafted,  those  tests  were 
to  have  been  completed  prior  to  the 
effective  date  of  the  final  rule.  Fiulher, 
the  NPRM  stated  that  the  intent  of  the 
provisional  specification  was  to  enable 
backward  compatibility.  Backward 
compatibility  means  that  no  existing 
roadside  or  vehicle  equipment  for 
electronic  screening  would  be  required 
to  be  modified  or  replaced.  To  ensure 
this  compatibility,  the  manufacturers 
were  involved  in  developing  the 
provisional  specification,  and  the 
FHWA  is  going  to  test  produce  built 
with  the  provisional  specification  for 
both  functional  capability  and  backward 
compatibility. 

Although  there  were  other  comments 
to  the  NPRM,  these  were  clearly  the 
most  crucial  in  their  potential  impact  on 
the  CVO  community.  Having  addressed 
these  concerns,  the  FHWA  believes  it  is 
necessary  to  continue  the  rulemaking 
process  to  achieve  the  objective  of 
national  interoperability  in  the  CVO 
program  at  a  time  when  the  tested 
technologies  can  support  the  use  of  the 
provisional  standard. 

In  the  subsequent  discussion,  the 
substantive  comments  will  be 
addressed. 

Comments  to  the  NPRM 

There  were  24  comments  received  by 
the  FHWA  concerning  the  proposed 
rule.  Comments  were  received  fttim  a 
joint  submission  of  HELP  Inc.  and 
NORPASS  Inc.;  the  HELP/NORPASS 
comments  were  supported  by  State 
Trucking  Associations  from  California, 
Arkansas.  Arizona,  Montana,  and 
Nevada;  and  by  Combined  Transport 
Inc.,  Montana  Department  of 
Transportation.  NATSCO  Inc.,  DelpH! 
Automotive  systems,  Market  Transport, 
Ltd.,  Watkins  Shepard  Trucking  Inc., 
Wyoming  Highway  Patrol.  Lockheed 
Martin  IMS,  and  tbe  Teimessee 
Department  of  Safety.  This  group  of  15 
respondents  will  be  referred  to  as  HELP 
in  subsequent  discussions.  Additional 
comments  were  received  from  Amtech 
Systems,  Mark  IV  FVHS,  Inc.,  Peace 
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Bridge  Authority,  TransCore.  the 
American  Trucking  Association  (A'^A), 
E-Z  Pass  IntgerAgency  Group,  Illinois 
Department  of  Transportation, 
Washington  State  Department  of 
Transportation,  and  the  Wisconsin 
Department  of  Transportation. 

Response  to  Comments  on  the  NPRM 

Comment:  The  ATA,  TransCore,  and 
HELP  questioned  the  need  for  DOT  to 
do  a  rulemaking  because  of  the 
widespread  use  of  the  existing  device 
throughout  the  CVO  community. 

FHWA  Response:  It  is  the  opinion  of 
the  FHWA  that  the  current,  essentially 
de  facto,  "standard"  is  a  result  of  the 
ITS  funding  that  has  spurred  the 
deployment  of  CVO  technology  and  the 
insistence  of  the  FHWA  on  the  use  of 
that  device.  However,  CVO  may  be 
deployed  using  other  non-Federal 
funding  soiu-ces  where  the  FHWA  will 
not  have  the  opportunity  to  enforce  the 
de  facto  standard.  The  Department  is 
aware  of  States  that  would  prefer  to  use 
another  device  that  is  more  compatible 
with  other  DSRC  applicadons  in  their 
region,  such  as  electronic  tolls. 
Therefore,  the  oidy  way  to  ensiu'e  the 
DOT  is  doing  everything  possible  to 
achieve  national  interoperability  is  to 
insist  that  if  Federal  funds  are  employed 
in  the  deployment,  that  a  standard  will 
be  used.  It  is  recognized  that  States  may 
still  circumvent  the  regulation  by  not 
using  highway  trust  funds  for  CVO 
projects.  However,  it  is  inaunbent  upon 
the  Department  to  do  everything 
practical  to  ensure  national 
interoperability. 

Comment:  HELP  asserted  that  the 
proposed  rule  would  have  the  Federal 
government  pick  winners  and  losers  in 
the  industry. 

FHWA  Response:  The  Department 
does  not  agree  that  the  proposed  rule 
would  pick  "winners  and  losers"  in  the 
DSRC  industry.  There  are  currently  two 
suppliers  of  equipment  for  the  CVO 
application.  These  two  suppliers  were 
chosen  by  both  HELP  and  Norpass,  not 
the  Federal  government.  Both  of  these 
suppliers  have  indicated  a  willingness 
to  build  products  to  the  proposed 
FHWA  specification.  The  operators  of 
CVO  facilities  would  have  the  same 
competitive  environment  that  currently 
exists. 

Comment:  HELP  and  Washington 
State  DOT  were  concerned  that  the 
proposed  specification  would  require 
significant  modifications  to  their 
existing  equipment  and  potentially 
cause  interruptions  in  existing  service. 

FHWA  Response:  The  existing 
manufactiu-ers  have  indicated  that  the 
new  transponders  designed  to  the 
FHWA  specification  would  be  backward 


compatible  with  all  existing  roadside 
equipment.  Therefore,  this  regulation 
would  neither  require  modifications  nor 
cause  disruptions  in  service.  The  FHWA 
specification  provides,  but  does  not 
require,  additional  functionality  in  the 
roadside  equipment  for  CVO 
application.  It  also  does  not  require 
truckers  to  change  their  existing 
transponders.  Therefore,  there  should  be 
no  interrruption  in  the  daily  operations 
of  existing  CVO  installations.  The 
FHWA  testing  program  will  validate  this 
capability. 

Comment:  HELP  commented  that  the 
proposed  rule  would  be  in  violation  of 
California  law. 

FHWA  Response:  The  proposed 
regulation  does  not  apply  to  the 
electronic  toll  collection  application  of 
DSRC,  and  therefore  is  not  in  conflict 
with  California  law. 

Comment:  HELP,  and  ATA,  and 
Washington  DOT  believed  this  nde 
would  be  in  conflict  with  electronic  toll 
activities  and  would  not  provide 
interoperability  for  toll  systems. 

FHWA  Response:  The  proposed  rule 
does  not  apply  to  the  electronic  toll 
application  of  DSRC.  It  is  recognized 
that  this  rule  will  not  solve  the 
interoperability  problem  within  the  toll 
industry  as  was  clearly  stated  in  the 
NPRM. 

Comment:  HELP  and  Washington 
DOT  felt  that  there  was  not  adequate 
time  provided  for  public  discussion  of 
the  proposed  rule. 

FHWA  Response:  This  SNPRM 
reopens  the  docket  and  will  allow  for 
comments  to  be  submitted  over  an 
extended  time  fi-ame.  However,  the 
Department  engaged  in  public 
discussions  for  almost  two  years  on  the 
subject  of  DSRC  interoperability  and  the 
potential  avenues  to  acJiieving  that  goal. 
The  idea  of  the  "sandwich" 
specification,  the  popular  name  for  the 
FHWA  specification,  for  DSRC  was 
discussed  at  a  number  of  forums 
involving  both  the  toll  and  CVO 
communities  beginning  in  mid- 1998, 
almost  a  year  before  entering  the  formal 
rulemaking  process.  The  Department 
does  not  agree  that  there  has  been 
inadequate  time  for  the  community  to 
respond.  However,  the  decision  to 
postpone  the  final  rule  until  testing  is 
complete  should  satisfy  this  concern. 

Comment:  HELP,  the  E-Z  Pass 
Interagency  Group,  TransCore,  Mark  IV, 
Washington  DOT,  and  Wisconsin  DOT 
were  concerned  that  equipment  built  to 
the  FHWA  specification  had  not  been 
tested. 

FHWA  Response:  The  Department 
recognizes  that  the  FHWA  specification 
has  not  yet  been  built  and  tested.  The 
NPRM  specifically  stated  the  intent  of 


the  FHWA  to  conduct  a  test  program  to 
validate  the  efficacy  of  the  specification 
and  the  backward  compatibility  feature 
prior  to  its  mandatory  use,  and  deferred 
application  to  procurement  of  new 
equipment  after  January  2001.  It  is  now 
clear  to  the  FHWA  that  the  proposed 
test  schedule  is  unlikely  to  be  met,  and 
that  testing  must  be  done  before  the 
device  is  deployed.  Thus,  FHWA  is 
publishing  this  SNPRM  to  delay 
issuance  of  the  final  rule  imtil  eifter  the 
test  program  is  complete. 

Comment:  The  ATA  and  HELP  did 
not  believe  that  there  were  other 
applications  for  DSRC  and,  therefore, 
the  incorporation  of  the  IEEE 
application  layer  standard  into  the 
FHWA  provisional  standard  was 
unnecessary. 

FHWA  Response:  The  recent 
announcement  of  one  of  the 
manufactiu"ers  to  build  a  new 
transponder  that  incorporates  the 
FHWA  specification,  would  signify  to 
the  Department  that  the  supplier 
industry  believes  that  there  are  multiple 
applications  for  the  device  beyond  CVO. 
Further,  the  manufacturers  that 
collaborated  on  the  development  of  the 
specification  agreed  to  the  inclusion  of 
the  IEEE  application  layer  standard  in 
the  belief  that  other  applications  were 
probable. 

Comment:  The  ATA.  HELP,  the  E-Z 
Pass  Interagency  Group,  and 
Washington  DOT  were  concerned  that 
the  proposed  rule  would  adversely 
impact  the  development  and 
deployment  of  DSRC  devices  at  5.9GHz. 

FHWA  Response:  The  FHWA  does  not 
believe  that  this  regulation  will  have 
any  impact  on  the  development  of 
equipment  at  the  new  5.9GHz 
frequency.  Manufacturers  have  publicly 
indicated  that  the  two  are  unrelated  and 
are  moving  forward  to  develop  the 
standard  for  5.9GHz  and  plan  to  build 
a  product  at  that  frequency  to  serve 
markets  other  than  CVO.  Fmrther,  the 
Department  does  not  anticipate 
requiring  the  use  of  5.9GHz  for  the  CVO 
application  in  the  foreseeable  fut\ire, 
unless  the  CVO  community  would 
advocate  such  a  transition. 

Comment:  The  Amtech  argues  for  a 
regional  approach  to  interoperability 
since  most  of  the  nation's  trucks  are 
regional  carriers.  This  would  mean  that 
each  region  could  pick  its  own  locally 
utilized  transponder  configuration, 
presumably  a  toll  application,  for  use  in 
its  CVO  application.  This  means  that  the 
majority  of  trucks  in  the  nation,  the 
regional  carriers,  would  require  only 
one  transponder,  and  the  interstate 
trucking  fleets  would  require  at  least 
two  transponders.  The  supposition  is 
that  the  converse  is  true  if  FHWA 


promulgates  this  rule,  i.e.,  that  all 
regional  carriers  would  require  two 
transponders. 

FHWA  Response:  If  promulgated,  this 
rule  would  not  require  that  all  intrastate 
trucks  have  two  transponders.  The 
proposed  rule  does  not  prohibit  States 
ft-om  installing  roadside  equipment  at 
CVO  sites  that  accommodates  the 
regional  toll  standard  for  use  by  the 
intrastate  carriers.  However,  this  would 
be  in  addition  to  their  existing 
equipment  used  for  electronic  screening 
which  will  be  compatible  with  the  new 
proposed  FHWA  specification.  This 
option  would  be  cheaper  than 
equipping  all  intrastate  vehicles  with 
two  transponde'^s.  However,  the  cost  of 
that  additional  roadside  equipment  for 
toll  collection  would  be  borne  by  the 
public  sector  rather  than  the  trucking 
industry.  Presiunably,  the  States  would 
derive  a  public  benefit  from  this 
approach,  which  would  allow  a  large 
percentage  of  the  commercial  vehicles 
to  be  served  within  a  local  region.  This 
approach  would  mean  that  the  interstate 
trucks  would  be  relegated  to  one 
transponder  to  serve  all  the  CVO 
functions,  and  additional  transponders 
as  needed  for  operations  with  the  toll 
agencies.  The  point  is  that  there  are 
alternatives  to  having  multiple 
transponders  while  still  retaining  the 
objective  of  national  interoperability  for 
interstate  trucking. 

Comment:  The  ATA  and  TransCore 
were  concerned  that  the  FHWA 
regulation  will  stifle  innovation  in  the 
industry  and  "dooms  state  governments 
to  perennial  obsolescence." 

FHWA  Response:  The  Department 
recognizes  that  the  pace  of  technological 
innovation  in  the  electronics  industiy  is 
much  faster  than  the  traditional  aspects 
of  highway  design  that  the  FHWA 
normally  regulates.  Therefore,  it  is 
incumbent  upon  the  Department  to 
monitor  the  advances  in  technology  that 
might  affect  the  CVO  industry,  and  be 
prepared  to  alter  its  position  on  the 
provisional  standard  as  demanded  by 
the  changes  in  technology  and 
community  use. 

Comment:  The  ATA  and  Amtech  were 
concerned  that  the  FHWA  proposed  rule 
would  require  multiple  transponders  in 
every  truck. 

FHWA  Response:  The  current  state  of 
the  toll  industry,  and  for  the  foreseeable 
future,  will  require  multiple 
transponders  in  vehicles  to  enable 
interstate  travel  using  electronic  toll 
collection.  Fiuther,  the  existing  CVO 
transponders  are  not  compatible  with 
any  of  the  toll  applications.  Therefore, 
the  proposed  rule  is  not  intended,  nor 
does  it  alter  the  current  situation.  This 


rule  only  addresses  national 
interoperability  for  CVO  function3. 

The  recent  announcement  by  a 
manufacturer  to  build  a  transponder 
that  is  compatible  with  all  three  current 
DSRC  protocols  in  use  in  the  United 
States,  could  be  argued  to  be  the  result 
of  the  Department's  insistence  on  j^ 
interoperability  and  its  readiness  to 
issue  regulations  to  promote  that  goal.  It 
is  clear  that  this  was  not  the  only 
motivating  factor,  but  it  was  an 
influencing  factor.  The  practical  result 
is  that  the  ATA's  goal  of  "one  truck  one 
tag"  is  closer  to  reality. 

Comment:  The  ATA  was  concerned 
that  the  Department  was  ignoring 
congressional  direction  in  Senate  Report 
No.  106-55'  directing  the  testing  of 
passive  technology. 

FHWA  Response:  The  FHWA  has 
responded  to  the  Senate  Report  No. 
106-55.  The  FHWA  has  a  program  to 
test  passive  technology  for  its 
compatibility  with  current  CVO  DSRC 
equipment,  and  will  do  likewise  when 
the  proposed  FHWA  specification  is 
tested. 

Conclusion 

Based  on  an  evaluation  of  the 
comments,  the  Department  has  decided 
to  proceed  with  a  proposal  that  would 
require  use  of  the  FHWA  specification 
for  CVO  applications,  but  delay 
issuance  of  a  final  rule  until  there  are 
results  fi-om  the  planned  testing  of  the 
new  FHWA  specification.  Assuiming 
that  the  tests  prove  the  efficacy  of  the 
provisional  specification,  then  the 
FHWA  intends  to  proceed  with  the 
issuance  of  a  final  rule  that  would 
require  the  use  of  the  FHWA 
specification  for  all  CVO  electronic 
screening  projects. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procediu-es.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal,  therefore,  a  full  regulatory 
evaluation  is  not  required.  The 
implementation  of  this  standard  will  not 
alter  the  functionahty  of  the  DSRC 
roadside  or  in-vehicle  equipment.  The 
recurring  cost  of  these  devices  should  be 
virtually  the  same  as  paid  for  existing 
equipment.  We  do  not  anticipate  any 


'  Senate  Report  No.  106-55.  at  91  (1999)  for  the 
Department  of  Transportation  and  Related  Agencies 
Appropriations  Bill.  FY  2000,  Public  Law  106-69. 


significant  economic  impact  of  the 
regulation  proposed  in  this  rulemaking 
document.  Nevertheless,  the  FHWA 
solicits  comments,  information,  and 
data  on  this  issue. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  Based  on  that 
evaluation,  the  FHWA  hereby  certifies 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Any  impact  to  small  entities  would 
likely  be  a  positive  one,  due  to  the 
resulting  ability  of  these  entities  to 
compete  in  the  open  market  for  ITS 
system  integration  work  and  other 
engineering  services  and  to  develop  and 
market  DSRC  standards  conforming 
devices  useful  in  CVO  deployment. 
Large  corporations,  through  sales  of 
their  proprietary  products  and 
proprietary  interfaces  have  previously 
dominated  this  market.  Previously,  large 
corporations  that  owned  the  proprietary 
interface  designs  were  the  only 
organizations  able  to  manufacture, 
install,  integrate,  and  service  equipment 
with  the  proprietary  interfaces. 
Although  the  large  corporations  may 
experience  a  small  loss  of  engineering 
services  business,  this  will  be  more  than 
compensated  for  by  the  increased 
marketability  of  their  DSRC  standards 
profile-conforming  products  in  the 
growing  national  ITS  industry. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
a  Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1531  et.  seq.). 

Executive  Order  13132  (Federalism) 

This  actioniias  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999,  and  it  has 
been  determined  this  action  does  not 
have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12988  (Civil  |ustice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation. 
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eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyized  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  proposed 
rule  is  not  an  economically  significant 
nde  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  othewise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  and  amendments  thereto 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.  Those 
regulations  stipulate  that  Federal 
agencies  shall  provide  opportimities  for 
consultation  by  element  officials  of 
State  and  local  governments  that  would 
provide  non-Federal  funds  for,  or  that 
would  be  directly  affected  by,  proposed 
Federal  assistance  or  direct  Federal 
development.  The  regulations  further 
state  that  the  Federal  agencies  must 
communicate  with  the  appropriate  State 
and  loccil  officials  as  early  in  the 
program  planning  cycle  as  is  reasonable 
feasible  to  explain  specific  plans  and 
actions. 

Since  members  of  the  ASTM,  the 
IEEE,  and  the  DSRC  industry 
participated  in  establishing  the  need  for 
the  DSRC  standards,  in  defining  the 
requirements  for  the  DSRC  standcirds, 
and  in  development  and  approval  of  the 
DSRC  standards,  it  is  clear  tbat 
requirements  of  the  intergovernmental 
review  regulations  have  been  satisified. 
In  addition,  the  FHWA  and  ITS  America 
have  made  information  about  the 
standards  program  and  the  standards 
widely  and  publicly  available. 
Fiuthermore,  publication  of  this  SNPRM 
further  emphasizes  the  agency's  efforts 
to  coordinate  with  State  and  local 
governments  by  providing  another 
opportujiity  to  review  and  comment  on 
oiu-  proposal. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  [PRA]  [44  U.S.C.  3501-3520], 
Federal  agencies  must  determine 
whether  requirements  contained  in 
proposed  rulemaking  are  subject  to  the 
information  collection  provisions  of  the 
PRA.  The  FHWA  has  determined  that 
this  proposed  regulation  does  not 
constitute  an  information  collection 
within  the  scope  or  meaning  of  the  PRA. 
Implementation  of  this  proposal  would 
impose  no  paperwork  burden  on  the 
States  or  private  entities.  The  proposal 
merely  sets  forth  the  DSRC 
interoperability  standards  for  devices 
that  collect  the  vehicle  data  that  is 
already  being  transmitted  either 
electronically,  visually,  or  otherwise.  As 
for  the  States  assuring  that  vendors  of 
the  devices  comply  with  these 
standards,  the  FHWA  is  not  imposing 
any  formal  certification  process  on 
them.  The  States  may  accomplish 
assurances  of  vendor  compliance  as  part 
of  their  usual  and  customary  processes 
that  they  would  adopt  to  implement  the 
requirements  of  any  Federal  regulation. 

United  States  International  Trade 
Policy 

The  agency  has  analyzed  the  impact 
of  this  rulemaking  on  United  States 
trade  in  accordance  with  Executive 
Order  12661  and  finds  no  significant 
detrimental  impacts  on  United  States 
international  trade  policy. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  945 

Communications,  Highways  and 
roads.  Radio,  Transportation-intelligent 
systems. 

Authority:  23  U.S.C.  #315,  and  502  note; 
sec.  6053(b),  Pub.  L.  102-240,  105  Stat.  1914, 
at  2190;  sec.  5206(e),  Pub.  L.  105-1 7B,  112 
SUt.  107,  at  457;  and  49  CFR  1.48. 


Issued  on:  December  4,  2000. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
[FR  Doc.  00-31642  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  18 
RIN1024-AC78 

Leasing  Regulations 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  current  National  Park  Service 
(NPS)  regulations  concerning  the  leasing 
of  historic  properties  within  areas  of  the 
national  park  system  to  encompass 
additional  types  of  properties  as 
authorized  by  law  and  to  change  in 
certain  respects  the  procedural 
requirements  for  leasing  of  properties. 
DATES:  We  will  accept  written 
comments,  suggestions  or  objections  on 
or  before  February  12,  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to  Richard  Ring,  Associate 
Director,  Operations  and  Education, 
National  Park  Service,  1849  C  Street. 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindv  Orlando,  National  Park  Service 
Washington.  DC  20240  (202/565-1212). 
SUPPLEMENTARY  INFORMATION:  Section 
802  of  the  National  Peirks  Omnibus 
Management  Act,  Public  Law  105-391. 
authorized  NPS  to  grant  leases  for  the 
use  of  buildings  and  associated  property 
located  within  areas  of  the  national  park 
system  to  persons  and  governmental 
entities  under  certain  conditions.  This 
new  leasing  authority  supplements 
existing  NPS  leasing  authority 
concerning  historic  properties  set  forth 
in  16  U.S.C.  470h-3  and  implemented 
in  36  CFR  Part  18.  NPS  proposes  by 
amendment  of  36  CFR  Part  18  to 
combine  into  one  regulation  the  leasing 
authority  provided  by  section  802  of 
Public  Law  105-391  with  the  leasing 
authority  provided  by  16  U.S.C.  470h- 
3.  This  will  achieve  simplification  of  the 
NPS  historic  leasing  process  as  also 
called  for  by  section  802  of  Public  Law 
105-391  and  expand  the  scope  of  NPS 
leasing  authority  to  all  eligible 
properties.  NPS  also  has  authority  to 
lease  certain  property  located  within 
units  of  the  national  park  system  under 
16  U.S.C.  4607-22(a).  This  authority  is 
implemented  by  NPS  in  36  CFR  Part  17. 
NPS  does  not  intend  to  amend  36  CFR 


Part  17.  When  36  CFR  Part  18  is 
amended  as  proposed,  NPS  will  have 
authority  to  lease  certain  types  of 
property  under  36  CFR  Part  17  or  36 
CFR  Part  18. 

Section  Content 

Section  18.1.  Authority  and  Purposes. 
Section  18.1  describes  the  authority  for 
the  proposed  rule. 

Section  18.2.  Section  18.2  defines  the 
terms  used  in  the  proposed  rule. 

Section  18.3.  Section  18.3  describes 
the  types  of  property  that  NPS  may  lease 
under  this  part.  In  general,  this  part 
applies  to  leases  of  both  historic  and 
non-historic  property  located  within  the 
boundaries  of  park  areas. 

Section  18.4.  Section  18.4  describes 
the  types  of  determinations  NPS  must 
make  before  it  may  lease  property  imder 
this  part.  Before  leasing  property  imder 
this  part,  NPS  must  determine  that  the 
lease:  (1)  Will  not  result  in  degradation 
of  the  piu-poses  and  values  of  the  park 
area;  (2)  will  not  deprive  the  park  area 
of  property  necessary  for  appropriate 
park  protection,  interpretation,  visitor 
enjoyment,  or  administration  of  the  park 
area;  (3)  contains  such  terms  and 
conditions  as  will  assure  the  leased 
property  will  be  used  for  an  activity  and 
in  a  manner  that  is  consistent  with  the 
purposes  established  by  law  for  the  park 
area  in  which  the  property  is  located;  (4) 
is  compatible  with  the  programs  of  the 
National  Park  Service;  (5)  is  for  rent  at 
least  equal  to  the  fair  market  value  rent 
of  the  leased  property  as  described  in 
section  18.5;  (6)  does  not  authorize 
activities  that  are  subject  to 
authorization  througb  a  concession 
contract,  commercial  use  authorization 
or  similar  instrument;  and  (7),  if  the 
lease  is  to  include  historic  property,  that 
the  lease  will  adequately  insure  the 
preservation  of  the  historic  property. 

Section  18.5.  Section  18.5  describes 
the  rent  NPS  must  receive  for  property 
leased  under  this  part.  The  rent  must  be 
at  fair  market  value,  determined  after 
taking  into  account  any  restrictions  NPS 
may  place  on  the  use  of  the  leased 
property  and  any  requirements  for 
rehabilitation  and  maintenance  of  the 
leased  property. 

Section  18.6.  Section  18.6  describes 
the  types  of  uses  that  are  permissible  for 
property  leased  under  this  part.  In 
general,  leased  property  may  be  used  for 
any  lawful  purpose  subject  to  the 
determinations  called  for  in  section 
18.4.  These  uses  may  include,  among 
others,  office  or  other  commercial  uses. 
Innovative  uses  that  are  consistent  with 
the  requirements  of  this  part  are 
encouraged. 

Section  18.7.  Section  18.7  describes 
the  procediu^es  for  leasing  property 


through  a  public  bid  process.  The  bid 
process  may  only  be  used  if  the  amount 
of  rent  is  the  sole  criterion  for  award  of 
a  lease.  The  bid  process  calls  for  public 
notice  of  the  lease  opportunity, 
submission  of  offers  on  a  date  certain, 
and  a  public  bid  opening  and  selection 
by  NPS. 

Section  18.8.  Section  18.8  describes 
the  procedures  for  leasing  property 
through  a  proposal  solicitation  process. 
In  general,  the  proposal  solicitation 
process  calls  for  public  issuance  of  a 
Request  for  Proposals  ("RFP")  that 
describes  the  leasing  opportunity  and 
the  criteria  for  selection.  After 
submission  of  proposals,  NPS  will  select 
the  best  proposal  upon  application  of 
established  selection  criteria.  These 
include  the  compatibility  of  the 
proposal  to  the  park  area  and  its 
visitors,  the  experience  and  financial 
capability  of  the  offeror,  and  the  ability 
and  commitment  of  the  offeror  to 
conduct  its  activities  in  an 
environmentally  enhancing  manner. 

Section  18.9.  Section  18.9  permits 
NPS  to  lease  property  to  non-profit 
organizations  and  governmental  units 
without  competitive  procedures  if  NPS 
determines  it  is  in  the  public  interest  to 
do  so. 

Section  18.10.  Section  18.10  describes 
the  term  of  leases  to  be  granted  under 
the  authority  of  this  part.  The  term  is  to 
be  no  more  than  60  years. 

Section  18.11.  Section  18.11  describes 
the  general  terms  and  conditions  that  a 
lease  granted  under  authority  of  this 
part  must  contain.  These  include 
provisions  that  assure  use  of  the 
property  in  a  manner  consistent  with 
the  purposes  of  the  applicable  park  area, 
and,  if  applicable,  the  preservation  of 
historic  property  that  may  be  leased. 

Section  18.12.  Section  18.12  describes 
a  number  of  specific  terms  and 
conditions  that  a  lease  granted  under 
the  authority  of  this  part  must  contain. 
These  include  a  termination  for  cause 
provision,  a  clause  requiring  the  lessee 
to  maintain  the  leased  property, 
provisions  regarding  the  use  of  the 
leased  property,  and,  provisions  that 
state  that  any  improvements  a  lessee 
may  make  may  only  be  undertaken.with 
the  approval  of  NPS. 

Section  18.13.  Section  18.13  describes 
the  information  collection  requirements 
of  the  proposed  rule. 

Drafting  Information 

The  primary  authors  of  this  rule  are 
the  members  of  a  task  force  comprised 
of  NPS  officials  involved  in  the  leasing 
of  national  park  system  properties. 


Compliance  With  Laws,  Executive 
Orders  and  Departmental  Policy 

Regulatory  Planning  and  Review  (E.O. 
12866) 

This  rule  is  a  significant  rule  within 
the  meaning  of  Executive  Order  12866 
because  of  novel  policy  issues. 

a.  This  rule  will  not  nave  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment  or 
other  units  of  government.  The  rule 
imposes  no  obligations  on  any  entity 
except  for  persons  that  may  seek  to  be 
awarded  an  NPS  lease.  It  does  not  apply 
to  existing  NPS  leases. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions  as  it  only  applies  to  the  National 
Park  Service. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  rule  prescribes 
procedures  for  leasing  lands  of  the 
national  park  system. 

d.  This  rule  raises  novel  policy  issues 
as  it  prescribes  new  procedures  for 
leasing  lands  of  the  national  park 
system  in  accordance  with  the 
requirements  of  section  802  of  Public 
Law  105-319  and  16  U.S.C.  470h-3. 

Small  Business  Regulatory  Enforcement 
Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2)  ,  the  Small  Business 
Regidatory  Fairness  Enforcement  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  entities.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions:  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity',  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
primary  effect  of  th6  proposed  rule  is  to 
establish  procedures  for  the  granting  of 
leases  of  certain  property  located  within 
areas  of  the  national  park  system. 
Potential  lessees  will  only  submit  lease 
proposals  if  the  effects  are  positive. 

Regulatory  Flexibility  Act 

This  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  as  it  is  not 
required  to  be  published  for  comment 
before  adoption  by  5  U.S.C.  553  or  other  ^ 
law.  NPS  is  soliciting  public  comment 
on  this  proposed  rule  as  a  matter  of 
policy.  In  any  event,  the  Department  of 
the  Interior  considers  that  the  final  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities  as 
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deHned  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  NFS 
anticipates  that  less  than  one  himdred 
leases  a  year  will  be  awarded  under  this 
authority.  In  addition,  the  nde  is  only 
applicable  to  prospective  lessees.  It  has 
no  effect  on  existing  NFS  leases. 

Takings 

In  accordance  with  Executive  Order 
12360,  this  rule  does  not  have 
significant  takings  implications  as  this 
nde  does  not  apply  to  private  property. 
A  takings  assessment  is  not  required. 

Fedemhsm 

In  accordance  with  Executive  Order 
12612,  this  nde  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  rule  imposes  no  requirements  on 
any  governmental  entity  other  than 
NfPS. 


Civil  Justice  Reform  (E.O.  12998) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  not  meet  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Information  Collection 

This  rule  (NFS  Leasing  Regulations — 
36  CFR  Part  18)  requires  an  information 
collection  from  ten  or  more  parties  so  a 
submission  under  the  Paperwork 
Reduction  Act  is  required.  An  OMB 
form  83-1  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  The  information  collection 
requirements  of  this  rule  are  for  the 
purpose  of  awarding  and  administering 
MPS  leases.  A  federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currendy  valid  OMB  control  nimiber. 

Six  categories  of  information 
collection  are  contained  in  the  rule: 


Section  18.7  (Request  for  Bids);  Section 
18.8  (Requests  for  Qualifications/ 
Proposals);  Section  18.12(c)  (Subletting 
and  Assigrunent  of  Leases);  Section 
18.12  (i)-{j)  (Approval  of  Lessee 
Construction/Demolition);  Section 
18.12(1)  (Approval  of  Lessee 
Encumbrances);  and  Section  18.12(k) 
(Amendment  of  Leases).  NPS  will  use 
the  information  collected  to  make 
administrative  decisions  with  respect  to 
these  six  categories.  The  respondents  to 
these  collections  will  be  NPS  lessees 
and  prospective  NPS  lessees.  NPS 
anticipates  that  there  will  be  a  total  of 
approximately  six  hundred  respondents 
per  year  vdth  respect  to  Sections  18.7 
and  18.8  and  a  total  of  approximately 
twenty-seven  respondents  per  year  with 
respect  to  the  other  information 
collection  categories.  NPS  estimates  that 
the  total  annual  reporting  and 
recordkeeping  burden  that  will  result 
from  these  collections  of  information 
will  be  4392  hours,  as  set  forth  in  the 
following  chart. 


Section 


Section  18.7 

Section  18.8 — Complex  

Section  1 8.8— Simple  

Section  18.12(c) — Complex 

Section  18.12(c) — Simple  

Section  18.12  (iHj>— Complex 
Section  18.12  (i)-(j)— Simple  ... 

Section  18.12(l<) 

Section  18.12(1) — Complex 

Section  18.12(1)— Simple  

Total  

*  Average. 
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64 
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4392 


Please  send  comments  regarding  this 
burden  or  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Desk  Officer  for  the 
Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (with  a  copy  to 
the  Information  Collection  Officer, 
National  Park  Service,  1849  C  Street, 
Washington,  DC  20240).  The  Office  of 
Management  and  Budget  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days;  therefore,  public 
comments  should  be  submitted  to  OMB 
within  30  days  in  order  to  assure  their 
maximum  consideration.  NPS  is 
soliciting  public  comments  as  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  bureau,  including 
whether  the  information  will  have 


practical  utility;  (2)  the  accuracy  of  the 
bureau's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  how  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  electronic,  mechanical,  or 
other  forms  of  information  technology. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
federal  action  affecting  the  quality  of  the 
hiunan  environment.  A  detailed 
statement  under  the  National 
Environment  Policy  Act  is  not  required. 
The  rule  will  not  increase  public  use  of 
park  areas,  introduce  noncompatible 
uses  into  park  areas,  conflict  with 
adjacent  land  ownerships  or  land  uses, 
or  cause  a  nuisance  to  property  owners 
or  occupants  adjacent  to  park  areas. 


Accordingly,  this  rule  is  categorically 
excluded  ft'om  procedural  requirements 
of  the  National  Environmental  Policy 
Act  by  516  DM  6,  App.  7.4A(10). 

Clarity  of  This  Rule 

Executive  Order  12866  requires 
federal  agencies  to  write  regulations  that 
are  easy  to  understand.  Comment  is 
invited  on  how  to  make  this  rule  easier 
to  understemd,  including  answers  to  the 
following  questions:  (1)  Are  the 
requirements  in  the  rule  clearly  stated? 
(2)  Does  the  rule  contain  undefined 
technical  language  or  jargon  that 
interferes  with  its  clarity?;  (3)  Does  the 
format  of  the  rule  (groupings  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  in  or  reduce  its 
clarity?;  (4)  would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
but  shorter  sections?;  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 


the  proposed  rule?;  (6)  What  else  could 
be  done  to  make  the  rule  easier  to 
understand?  Please  send  a  copy  of  any 
comments  that  concern  how  this  rule 
could  be  made  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229,  1849  C 
Street  NW.,  Washington,  DC  20240. 

List  of  Subjects  in  36  CFR  Part  18 

Leasing,  National  Parks. 

In  consideration  of  the  forgoing,  36 
CFR  Part  18  is  proposed  to  be  revised 
to  read  as  follows: 

PART  18— LEASING  OF  PROPERTIES 
IN  PARK  AREAS 

Sec. 

18.1  What  is  the  authority  and  purpose  for 
this  part? 

18.2  What  definitions  do  you  need  to  know 
to  understand  this  part? 

18.3  What  property  may  be  leased? 

18.4  What  determinations  must  the  Director 
make  before  leasing  property? 

18.5  May  property  be  leased  without 
receiving  fair  market  value  rent? 

18.6  Are  there  limitations  on  the  use  of 
property  leased  under  authority  of  this 
part? 

18.7  How  are  lease  proposals  solicited  and 
selected  if  the  Director  issues  a  Request 

I         for  Bids? 

18.8  How  are  lease  proposals  solicited  and 
selected  if  the  Director  issues  a  Request 
for  Proposals? 

18.9  When  may  the  Director  lease  property 
without  issuing  a  request  for  bids  or  a 
request  for  proposals? 

18.10  How  long  can  the  term  of  a  lease  be? 

18.11  What  general  provisions  must  a  lease 
contain? 

18.12  What  specific  provisions  may.  must, 
or  must  not  a  lease  contain? 

18.13  Have  information  collection 
procedures  been  followed? 

Authority:  16  U.S.C.  1  etseq.,  particularly 
16  U.S.C.  la-2(k) .  and,  16  U.S.C.  470h-3. 

§  18.1     What  is  the  authority  and  purpose 
for  this  part? 

16  U.S.C.  1  et  seq.,  particularly  16 
U.S.C.  la-2(k)  ,  and,  16  U.S.C.  470h-3 
are  the  authorities  for  this  part.  These 
authorities  allow  the  Director  (or 
delegated  officials)  to  lease  certain 
federally  owned  or  administered 
property  located  within  the  boimdaries 
of  park  areas.  All  leases  to  be  entered 
into  by  the  Director  under  these 
authorities  are  subject  to  the 
requirements  of  this  part. 

§  1 8.2    What  definitions  do  you  need  to 
know  to  understand  this  part? 

In  addition  to  the  definitions 
contained  in  36  CFR  part  1,  the 
following  definitions  apply  to  this  part: 

(a)  Associated  property  means  land 
and/or  structures  (e.g.,  parking  lots, 
retaining  walls,  walkways, 


infrastructure  facilities,  farm  fields) 
related  to  a  building  and  its  functional 
use  and  occupancy. 

(b)  Building  means  an  enclosed 
structiu-e  located  within  the  boundaries 
of  a  park  area  and  constructed  with 
walls  and  a  roof  to  serve  a  residential, 
industrial,  commercial,  agricultural  or 
other  human  use. 

(c)  Commercial  use  authorization 
means  a  written  authorization  to 
provide  services  to  park  area  visitors 
issued  by  the  Director  pursuant  to 
Section  418  of  Public  Law  105-391  and 
implementing  regulations. 

(d)  Concession  contract  has  the 
meaning  stated  in  36  CFR  part  51. 

(e)  Fair  market  value  rent  means  the 
most  probable  rent,  as  of  a  specific  date, 
in  cash  or  in  terms  equivalent  to  cash, 
for  which  the  property  to  be  leased 
should  rent  for  its  highest  and  best  use 
after  reasonable  exposiu-e  in  a 
competitive  market  under  all  conditions 
requisite  to  a  fair  leasing  opporttmity, 
with  the  lessor  and  the  lessee  each 
acting  prudently,  knowledgeably,  and 
for  self-interest,  and  assimiing  that 
neither  is  imder  undue  duress. 
Determinations  of  fair  market  value  rent 
under  this  part  are  subject  to  the 
considerations  stated  in  18.5. 

(f)  Historic  land  means  land  located 
within  the  boundaries  of  an  historic 
property. 

(g)  Historic  property  means  buildings 
and  land  located  within  the  boundaries 
of  a  park  area  if  the  buildings  and  land 
are  part  of  a  pre-historic  or  historic 
district  or  site  included  on,  or  eligible 
for  inclusion  on,  the  National  Register  of 
Historic  Places. 

(h)  Land  means  imimproved  real 
property. 

(i)  Lease  means  a  v^rritten  contract 
entered  into  under  the  authority  of  this 
part  through  which  use  and  possession 
of  property  is  granted  to  a  person  for  a 
specified  period  of  time. 

(j)  Non-historic  building  is  a  building 
and  its  associated  property  that  is 
located  within  the  boimdaries  of  a  park 
area  but  is  not  located  within  the 
boimdaries  of  a  pre-historic  or  historic 
district  or  site  included  on,  or  eligible 
for  inclusion  on,  the  National  Register  of 
Historic  Places. 

(k)  Non-historic  land  means  land 
located  within  the  boundaries  of  a  park 
area  that  is  not  associated  property  and 
is  not  historic  property. 

(1)  Park  area  means  a  unit  of  the 
national  park  system. 

(m)  Property  means  a  non-historic 
building  and/or  historic  property  that  is 
located  within  the  boundaries  of  a  park 
area  and  is  federally  owned  or 
administered. 


(n)  Request  for  bids  refers  to  the  lease 
bid  process  described  in  §  18.7. 

(o)  Request  for  proposals  refers  to  the 
lease  proposal  process  described  in 
§18.8. 

(p)  Responsive  bid  or  proposal  means 
a  bid  or  proposal  that  meet  the  material 
requirements  of  a  request  for  bids  or  a 
request  for  proposals. 

§  1 8.3    What  property  may  be  teased? 

(a)  In  general.  The  Director  may  lease 
any  property  under  this  part  if  the 
Director  makes  the  determinations 
required  by  §18.4. 

(b)  Non-historic  land.  Non-historic 
land  may  not  be  leased  under  this  part. 
Certain  non-historic  land  is  eligible  for 
leasing  under  36  CFR  part  17. 

§  18.4    What  determinations  must  the 
Director  make  before  leasing  property? 

Before  leasing  property  in  a  park  area 
under  this  part,  the  Director  must 
determine  that:  The  lease  will  not  result 
in  degradation  of  the  purposes  and 
values  of  the  park  area;  the  lease  will 
not  deprive  the  park  area  of  property 
necessary  for  appropriate  park 
protection,  interpretation,  visitor 
enjoyment,  or  administration  of  the  park 
area;  the  lease  contains  such  terms  and 
conditions  as  will  assure  the  leased 
property  will  be  used  for  activity  and  in 
a  manner  that  are  consistent  widi  the 
purposes  established  by  law  for  the  park 
area  in  which  the  property  is  located; 
the  lease  is  compatible  with  the 
programs  of  the  National  Park  Service; 
the  lease  is  for  rent  at  least  equal  to  the 
fair  market  value  rent  of  the  leased 
property  as  described  in  §  18.5;  the 
proposed  activities  imder  the  lease  are 
not  subject  to  authorization  through  a 
concession  contract,  commercial  use 
authorization  or  sinular  instrument; 
and,  if  the  lease  is  to  include  historic 
property,  the  lease  will  adequately 
insure  the  preservation  of  the  historic 
property. 

§  18.5    May  property  be  leased  wittKnrt 
receiving  fair  market  value  rent? 

Property  may  be  leased  under  this 
part  only  if  the  Director  ensures  that  the 
lease  requires  payment  of  rent  to  the 
government  equal  to  or  higher  than  the 
property's  fair  mtirket  value  rent.  The 
Director's  determination  of  fair  market 
value  rent  shall  take  into  account:  Any 
restrictions  on  the  use  of  the  property 
imposed  by  the  Director  that  limit  the 
value  and/or  the  highest  and  best  use  of 
the  property;  and,  any  requirements 
under  the  lease  for  the  lessee  to  restore, 
rehabilitate  or  otherwise  improve  the 
leased  property.  The  Director  may  take 
into  account  in  determining  the  fair 
market  value  of  property  offered  for 
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lease  under  §  18.7  the  amounts  of  the 
bids  received  in  response  to  the 
solicitation. 

§  1 8.6    Are  there  limitations  on  the  use  of 
property  leased  under  this  part? 

(a)  A  lease  issued  under  this  part  may 
authorize  the  use  of  the  leased  property 
for  any  lawful  purpose,  subject  to  the 
determinations  required  by  §  18.4  and 
the  limitations  on  activities  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Unless  otherwise  authorized  by 
law.  a  lease  issued  under  this  part  may 
not  authorize  the  lessee  to  engage  in 
activities  that  are  subject  to 
authorization  through  a  concession 
contract,  commercial  use  authorization 
or  similar  instnunent.  Proposed  lease 
activities  are  subject  to  authorization 
under  a  concession  contract  if  the 
Director  determines  in  accordance  with 
36  CFR  part  51  and  park  area  planning 
docvunents  and  related  guidelines  that 
the  proposed  activities  meet  applicable 
requirements  for  issuance  of  a 
concession  contract.  Proposed  activities 
are  subject  to  authorization  under  a 
commercial  use  authorization  if  the 
Director  determines  in  accordance  with 
park  area  planning  dociunents  emd 
related  guidelines  that  the  proposed 
activities  meet  applicable  requirements 
for  issuance  of  a  commercial  use 
authorization. 

§  1 8.7    How  are  lease  proposals  solicited 
and  selected  it  the  Director  issues  a 
Request  for  Bids? 

(a)  If  the  amount  of  the  rent  is  the  only 
criterion  for  award  of  a  lease,  the 
Director  may  solicit  bids  through 
issuance  of  a  request  for  bids  as 
described  in  this  section.  If  historic 
property  is  to  be  leased  under  the 
authority  of  this  section,  the  Director 
must  comply  with  36  CFR  part  800 
(conunenting  procediues  of  the 
Advisory  Coimcil  on  Historic 
Preservation)  at  an  appropriate  time 
diuing  the  leasing  process. 

(b)  A  request  for  bids  under  this 
section  shall  be  advertised  by  public 
notice  published  at  least  twice  in  local 
and/or  national  newspapers  of  general 
circulation.  The  notice  shall  provide  at 
least  a  thirty  (30)  day  period  from  the 
last  date  of  publication  for  the 
submission  of  sealed  bids.  The  notice 
wiU  provide  necessary  information  to 
prospective  bidders.  It  may  require 
submission  of  a  rent  deposit  or  advance 
rent  payment.  Bids  will  be  considered 
only  if  timely  received  at  the  place 
designated  in  the  request.  Bids  must  be 
in  the  form  specified  by  the  Director,  or, 
if  no  form  is  specified,  a  bid  must  be  in 
writing,  signed  by  the  bidder  or 
authorized  representative,  state  the 


amount  of  the  bid,  and  refer  to  the 
applicable  public  notice.  If  the  notice 
requires  submission  of  a  rent  deposit  or 
advance  rent  payment,  the  bids  must 
include  the  required  funds  in  the  form 
of  a  certified  check,  post  office  money 
order,  bank  drafts,  or  cashier's  checks 
made  out  to  the  United  States  of 
America.  The  bid  (and  payment  where 
applicable)  must  be  enclosed  in  a  sealed 
envelope  upon  which  the  bidder  shall 
write:  "Bid  on  lease  of  property  of  the 
National  Park  Service"  and  shall  note 
the  date  the  bids  are  to  be  opened. 

(c)  Bids  will  be  opened  publicly  by 
the  Director  at  a  time  and  place 
specified  in  the  public  notice.  Bidders 
or  their  representatives  may  attend  the 
bid  opening.  The  bidder  submitting  a 
responsive  bid  offering  the  highest  rent 
will  be  selected  for  award  of  the  lease. 
A  responsive  bid  is  a  bid  that  meets  the 
material  terms  and  conditions  of  the 
request  for  bids.  The  Director  shall 
accept  no  bid  in  an  amount  less  than  the 
fair  market  rental  value  as  determined 
by  the  Director.  If  two  or  more  bids  are 
equal,  a  drawing  shall  make  the  lease 
award  by  lot  limited  to  the  equal 
responsive  bids  received. 

(a)  When  a  property  is  to  be  leased 
through  a  request  for  bids,  the  bidder 
that  is  declared  by  the  Director  to  be  the 
high  bidder  shall  be  bound  by  his  bid 
and  this  part  to  execute  the  offered 
lease,  imless  the  bid  is  rejected.  If  the 
declared  high  bidder  fails  to  enter  into 
the  lease  for  any  reason,  the  Director 
may  choose  to  enter  into  the  lease  with 
the  next  highest  bidder  (if  that  bidder 
offered  to  pay  at  least  the  fair  market 
rent  value).  The  Director  may  reject  any 
and  all  bids  in  his  discretion  and 
resolicit  or  cancel  a  lease  solicitation 
imder  this  part  at  any  time  without 
liability  to  any  person. 

§  1 8.8    How  are  lease  proposals  solicited 
and  selected  if  the  Director  issues  a 
Request  for  Proposals? 

(a)  When  the  award  of  a  lease  is  to  be 
based  on  selection  criteria  in  addition  to 
the  amoimt  of  the  rent,  the  Director 
must  solicit  proposals  for  the  lease 
through  issuance  of  a  public  Request  for 
Proposals  (RFP). 

(b)  An  RFP  may  be  preceded  by 
issuance  of  a  public  Request  for 
Qualifications  (RFQ).  The  purpose  of  an 
RFQ  is  to  select  a  "short  list"  of 
potential  offerors  that  meet  minimum 
management,  financial  and  other 
qualifications  necessary  for  submission 
of  a  proposal  in  response  to  an  RFP.  If 
the  Director  issues  an  RFQ,  only  persons 
determined  as  qualified  by  the  Director 
under  the  terms  of  the  RFQ  shall  be 
eligible  to  submit  a  proposal  under  the 
related  RFP. 


(c)  The  Director  must  provide  public 
notice  of  the  leasing  opportunity  by 
publication  at  least  twice  in  local  and/ 
or  national  newspapers  of  general 
circulation  and/or  through  publication 
in  the  Commerce  Business  Daily.  The 
public  notice  shall  contain  general 
information  about  the  leasing 
opportimity  and  advise  interested 
persons  how  to  obtain  a  copy  of  the  RFP 
(or  RFQ  where  applicable).  The  RFP 
(and  RFQ  where  applicable)  shall 
contain  appropriate  information  about 
the  property  proposed  for  lease, 
including  any  limitations  on  the  uses  of 
the  property  to  be  leased,  information 
concerning  the  leasing  process, 
information  and  materials  that  must  be 
contained  in  a  proposal,  the  time  and 
place  for  submission  of  proposals,  terms 
and  conditions  of  the  lease,  and  the 
criteria  under  which  the  Director  will 
evaluate  proposals.  The  RFP  may  state 
the  fair  market  value  rent  as  the 
minimum  acceptable  rent  if  determined 
by  the  Director  at  that  time.  The  RFP 
(and  RFQ  where  applicable)  must  allow 
at  least  sixty  (60)  days  for  submission  of 
proposals  (or  qualifications  under  an 
RFQJ  unless  a  shorter  period  of  time  is 
determined  to  be  sufficient  in  the 
circumstances  of  a  particular 
solicitation. 

(d)  The  Director  may  determine  that  a 
proposal  is  non-responsive  and  not 
consider  it  further.  A  non-responsive 
proposal  is  a  proposal  that  fails  to  meet 
the  material  terms  and  conditions  of  the 
RFP.  After  the  submission  of  offers  and 
prior  to  the  selection  of  the  best  overall 
proposal,  the  Director  may  request  from 
any  offeror  additional  information  or 
written  clarification  of  a  proposal, 
provided  that  proposals  may  not  be 
amended  after  the  submission  date 
unless  all  offerors  that  submitted 
proposals  are  given  an  opportunity  to 
amend  their  proposals.  The  Director 
may  choose  to  reject  all  proposals 
received  at  any  time  and  resolicit  or 
cancel  a  solicitation  under  this  part 
without  liability  to  any  person. 

(e)(1)  The  criteria  to  be  used  in 
selection  of  the  best  proposal  are: 

(i)  The  compatibility  of  the  proposal's 
intended  use  of  the  leased  property  with 
respect  to  preservation,  protection,  and 
visitor  enjoyment  of  the  park; 

(ii)  The  financial  capability  of  the 
offeror  to  carry  out  the  terms  of  the 
lease; 

(iii)  The  experience  of  the  offeror 
demonstrating  the  managerial  capability 
to  carry  out  the  terms  of  the  lease; 

(iv)  The  ability  and  commitment  of 
the  offeror  to  conduct  its  activities  in 
the  park  area  in  an  environmentally 
enhancing  manner  through,  among 
other  programs  and  actions,  energy 


conservation,  waste  reduction,  and 
recycling;  and 

(v)  Any  other  criteria  the  RFP  may 
specify. 

(2)  If  the  property  to  be  leased  is  an 
historic  property,  the  compatibility  of 
the  proposal  with  the  historic  qualities 
of  the  property  shall  be  an  additional 
selection  criterion.  If  the  RFP  requires 
proposals  to  include  the  amount  of  rent 
offered,  the  amount  of  rent  offered  also 
shall  be  an  additional  selection 
criterion. 

(f)  The  Director  will  evaluate  all 
responsive  proposals  received.  The 
proposal  determined  by  the  Director  to 
best  meet  on  an  overall  basis  the 
evaluation  criteria  will  be  selected  for 
negotiation  of  the  lease.  If  two  or  more 
responsive  proposals  are  determined  by 
the  Director  to  be  substantially  equal 
under  the  evaluation  criteria,  the 
Director  shall  provide  an  opportunity 
for  those  proposals  to  be  amended  by 
their  offerors  as  necessary  for  the 
Director  to  select  the  best  amended 
proposal.  In  such  circumstances,  the 
Director  will  provide  each  offeror  that 
submitted  a  substantially  equal  proposal 
appropriate  information  as  to  how  Uieir 
proposals  may  be  amended  in  order  to 
enhance  the  possibility  of  selection  as 
the  best  amended  proposal.  If  two  or 
more  proposals  remain  as  equal  after 
amendment,  the  Director  will  select  for 
negotiation  of  the  lease  the  otherwise 
equal  proposal  that  is  rated  highest  with 
respect  to  paragraph  (e)(l)(iv)  of  this 
section,  the  conduct  of  activities  under 
the  lease  in  an  environmentally 
enhancing  manner. 

(g)  The  Director  will  provide  the 
offeror  that  submitted  the  best  overall 
proposal  as  determined  by  the  Director 
a  specified  period  of  time  to  negotiate 
the  final  terms  of  the  lease.  The  final 
terms  of  the  lease  must  be  consistent 
with  the  requirements  of  the  RFP.  If  the 
negotiations  do  not  result  in  an 
executed  lease  within  the  specified  time 
period,  the  Director,  in  his  discretion, 
may  extend  the  negotiation  period, 
terminate  negotiations  and  negotiate 
with  the  offeror  that  submitted  the  next 
best  proposal,  or,  cancel  the  solicitation. 

(h)  RFTs  may  state  that  the  amoimt  of 
rent  to  be  paid  will  be  negotiated 
subsequently  with  the  offeror  that 
submitted  the  best  proposal,  initially  or 
as  amended.  The  Director  may  execute 
a  lease  only  if  the  Director  determines 
that  it  requires  the  lessee  to  pay  at  least 
the  fair  market  value  rent  of  the  leased 
propertj'. 

(i)  The  Director  may  execute  a  lease 
that  includes  historic  property  only  after 
complying  with  36  CFR  part  800 
(commenting  procedures  of  the 
Advisory  Council  on  Historic 


Preservation)  at  an  appropriate  time 
during  the  leasing  process. 

§  18.9    When  may  the  Director  lease 
property  without  issuing  a  request  for  bids 
or  a  request  for  proposals? 

The  Director,  except  as  provided  in 
this  section,  may  not  lease  property 
without  issuing  a  request  for  bids  or  a 
request  for  proposals  in  compliance 
with  §  18.7  or  §  18.8.  The  Director  imder 
this  part  may  enter  into  leases  with  non- 
profit organizations  (recognized  as  such 
by  the  Internal  Revenue  Service)  or 
imits  of  government  without  complying 
with  §  18.7  or  §  18.8  if  the  Director  ' 
determines  that  to  do  so  it  is  in  the  best 
interests  of  the  administration  of  the 
park  area.  All  other  requirements  of  this 
part  are  applicable  to  leases  entered  into 
or  to  be  entered  into  under  authority  of 
this  section.  The  Director  may  enter  into 
leases  under  this  part  with  a  term  of 
sixty  (60)  days  or  less  without 
complying  with  §  18.7  or  §  18.8  of  this 
part  if  the  Director  determines  that  to  do 
so  is  in  the  best  interests  of  the 
administration  of  the  park  area.  If 
historic  land  is  to  be  leased  under  the 
authority  of  this  section,  the  Director 
must  comply  with  36  CFR  part  800 
(commenting  procedures  of  the 
Advisory  Council  on  Historic 
Preservation)  before  entering  into  the 
lease. 


§18.10 
be? 


How  long  can  the  term  of  a  lease 


All  leases  entered  into  imder  this  part 
shall  have  as  short  a  term  as  possible, 
taking  into  account  the  financial 
obligations  of  the  lessee  and  other 
factors  related  to  determining  an 
appropriate  lease  term.  No  lease  shall 
have  a  term  of  more  than  60  years. 
Leases  entered  under  the  authority  of 
this  section  may  not  be  extended. 

§  18.11     What  general  provisions  must  a 
lease  contain? 

All  leases  entered  into  under  this  part 
must  contain  terms  and  conditions  that 
are  determined  necessary  by  the 
Director  to  assure  use  of  the  leased 
property  in  a  maimer  consistent  with 
the  purposes  of  the  applicable  park  area 
as  established  by  law,  and  where 
applicable,  to  assure  the  preservation  of 
historic  property.  In  addition,  all  leases 
entered  into  under  this  part  must 
contain  clauses  applicable  as  a  matter  of 
law  to  leases  and  certain  other 
mandatory  provisions  set  forth  in 
§18.12. 

§  1 8.1 2    What  specific  provisions  may, 
must,  or  must  not  a  lease  contain? 

(a)  All  leases  entered  into  imder  this 
part  shall  include  a  termination  for 
cause  or  default  provision. 


(b)  All  leases  entered  into  under  this 
part  shall  contain  appropriate 
provisions  requiring  the  lessee  to  » 
maintain  the  leased  property  in  good 
condition  throughout  the  term  of  the 
lease. 

(c)  All  leases  entered  into  under  this 
part  shall  contain  appropriate 
provisions  regarding  subletting  or 
assignment  of  the  leased  property. 
Subletting  and  assignment  of  a  lease,  if 
permissible  under  the  terms  of  the  lease, 
must  be  subject  to  the  Director's  written 
approval  that  shall  be  granted  only  of 
the  Director  determines  that  the 
proposed  sub-lessee  or  assignee  is 
fiucincially  and  managerially  capable  of 
carrying  out  the  terms  of  the  lease. 
Assignment  of  a  lease  for  the  purpose  of 
effectuating  an  encumbrance  to  the  lease 
or  the  leased  property  is  subject  to 
approval  pursuant  to  the  requirements 
of  paragraph  (1)  of  this  section. 

(d)  All  lecises  entered  into  under  this 
part  must  contain  appropriate 
provisions  requiring  the  lessee  to  secure 
and  maintain  from  responsible 
companies  insurance  sufficient  to 
indemnify  losses  connected  with  or 
occasioned  by  the  use  and  activities 
authorized  by  the  lease.  Tvpes  and 
amounts  of  insurance  coverage  will  be 
specified  in  writing  and  periodically 
reviewed  by  the  Director. 

(e)  All  leases  entered  into  pursuant  to 
this  part,  unless  the  Director  determines 
otherwise  in  the  circumstances  of  a 
particular  lease,  must  contain 
provisions  requiring  the  lessee  to  obtain 
from  responsible  companies  casualty 
insunmce  (including  flood  insurance  if 
applicable)  in  the  amount  of  at  least  the 
replacement  value  of  any  leased 
property.  In  the  event  of  casualty,  the 
lessee  shall  be  required  to  repair  or 
replace  damaged  or  destroyed  property 
unless  otherwise  determined  by  the 
Director.  If  the  Director  does  not  require 
the  lessee  to  repair  or  replace  damaged 
or  destroyed  property,  any  insurance 
proceeds  due  the  lessee  shall  be 
remitted  to  the  Director  without  offset  as 
additional  rent  payment  for  the  leased 
property. 

(fj  All  leases  entered  into  pursuant  to 
this  part  must  contain  appropriate 
provisions  requiring  the  lessee  to  save, 
hold  harmless,  and  indemnify  the 
United  States  of  America  and  its  agents 
and  employees  for  all  losses,  damages, 
or  judgments  and  expenses  resulting 
from  personal  injury,  death  or  property 
damage  of  any  nature  arising  out  of  the 
lessee's  activities  under  the  lease,  and/ 
or  the  activities  of  the  lessee's 
employees,  subcontractors,  sub-lessees, 
or  agents.  No  lease  entered  into  this  part 
may  contain  provisions  intended  to 
provide  indemnification  or  other 
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assurances  to  the  lessee  regarding  the 
conduct  or  activities  of  the  Director 
.concerning  the  lease  or  the 
administration  of  the  applicable  park 
area.  Leases  may  contain  appropriate 
provisions  that  commit  the  Director  to 
accept  responsibility  for  tortious  actions 
of  government  officials  to  the  extent 
authorized  by  the  Federal  Torts  Claim 
Act  or  as  otherwise  expressly  authorized 
by  law. 

(g)  All  leases  entered  into  under  this 
part  shall  contain  appropriate 
provisions  requiring  the  lessee  to  pay 
for  use  of  all  utilities  used  by  the  lessee, 
and,  all  taxes  and  assessments  imposed 
by  federal,  state,  or  local  agencies 
applicable  to  the  leased  property  or  to 
lessee  activities. 

(h)  All  leases  entered  into  under  this 
part  shall  contain  appropriate 
provisions  stating  that  a  lease  may  not 
be  extended  by  the  Director  and  that  the 
lessee  has  no  rights  of  renewal  of  the 
lease  or  rights  of  any  nature  to  award  of 
a  new  lease  of  the  leased  property  upon 
the  expiration  of  the  lease  or  upon 
termination  of  the  lease  for  any  reason. 
Leases  entered  into  under  this  part  are 
subject  to  cancellation  by  the  Director  in 
the  exercise  of  the  sovereign  authority  of 
the  United  States  to  the  extent  provided 
by  applicable  law.  Unless  otherwise 
authorized  by  law.  the  Director  may  not 
enter  into  a  lease  a  lease  that  contains 
provisions  that  provide  compensation  to 
the  lessee  in  the  event  of  expiration  or 
termination  of  the  lease  for  any  reason. 

(i)  Except  as  provided  in  this 
subsection,  leases  entered  into  under 
authority  of  this  part  may  not  contain 
provisions  authorizing  the  lessee  to 
construct  new  buildings  or  structures  on 
leased  property.  Leases  may  contain 
appropriate  provisions  that  authorize 
the  lessee  to  construct,  subject  to  the 
prior  written  approval  of  the  Director, 
minor  additions,  buildings  or  structures 
determined  by  the  Director  to  be 
necessary  for  support  of  the  authorized 
activities  of  the  lessee  and  otherwise  to 
be  consistent  with  the  protection  and 
purposes  of  the  park  area.  Approval  by 
the  Director  of  new  construction  may 
only  be  granted  if  the  Director  makes  the 
determinations  required  by  §  18.4. 

(j)  All  leases  entered  into  under  this 
part  shall  contain  appropriate 
provisions  to  the  requiring  that:  Any 
improvements  to  or  demolition  of  leased 
property  to  be  made  by  the  lessee  may 
be  undertaken  only  after  receipt  of 
written  approval  from  the  Director;  that 
any  improvements  to  or  demolition  of 
historic  property  may  only  be  approved 
if  the  Director  determines  that  the 
improvements  or  demolition  complies 
with  the  Secretary  of  the  Interior's 
Standards  for  the  Treatment  of  Historic 


Properties  (36  CFR  Part  68);  any 
improvements  made  by  a  lessee  shall  be 
the  property  of  the  United  States;  and 
the  lessee  has  no  right  of  compensation 
for  any  real  property  improvements  the 
lessee  may  make  iinder  the  terms  of  the 
lease  upon  lease  termination  or 
expiration  or  otherwise. 

(k)  All  leases  entered  into  imder  this 
part  shall  contain  appropriate 
provisions  that  describe  and  limit  the 
type  of  activities  that  may  be  conducted 
by  the  lessee  on  the  leased  property. 
The  types  of  activities  described  in  a 
lease  may  be  modified  from  time  to  time 
with  the  approval  of  the  Director 
through  an  amendment  to  the  lease.  The 
Director  may  approve  modified 
activities  only  if  the  determinations 
required  by  §  18.4  remain  valid  under 
the  proposed  modified  activities  and  the 
proposed  activities  are  otherwise 
determined  appropriate  by  the  Director. 

(1)  Leases  entered  into  under  this  part 
may  contain  provisions  authorizing  the 
lessee  to  pledge  or  encumber  the  lease 
as  seciuity,  provided  that  any  pledge  or 
encumbrance  of  the  lease  and  the 
proposed  holder  of  the  pledge  or 
encumbrance  must  be  approved  in 
advance  by  the  Director  and  that  a 
pledge  or  encumbrance  may  ordy  grant 
the  holder  the  right,  in  the  event  of  a 
foreclosure,  to  assume  the 
responsibilities  of  the  lessee  under  the 
lease  or  to  select  a  new  lessee  subject  to 
the  approval  of  the  Director.  Pledges  or 
encimibrances  may  not  grant  the  holder 
the  right  to  alter  or  amend  in  any 
manner  the  terras  of  the  lease. 

(m)  All  leases  entered  into  under  this 
part  will  contain  provisions  stating  to 
the  effect  that  fulfillment  of  any 
obligations  of  the  government  under  the 
lease  is  subject  to  the  availability  of 
appropriated  funds.  No  lease  issued 
under  authority  of  this  part  shall  entitle 
the  lessee  to  claim  benefits  imder  the 
Uniform  Relocation  Assistance  Act  of 
1970  (Pub.  L.  91-646).  All  leases 
entered  into  under  the  authority  of  this 
part  shall  require  the  lessee  to  waive 
any  such  benefits.  All  leases  entered 
into  under  this  part  shall  contain 
provisions  granting  the  Director  and  the 
Comptroller  General  access  to  the 
records  of  the  lessee  as  necessary  for 
lease  administration  piuposes  and/or  as 
provided  by  applicable  law. 

§  18.13    Have  information  collection 
procedures  been  followed? 

(a)  As  required  by  5  CFR  1320.8(d)(1), 
NPS  is  soliciting  public  comments  as  to: 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  bureau,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 


bureau's  estimate  of  the  biuden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  how  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  electronic, 
mechanical,  or  other  forms  of 
information  technology.  A  federal 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  uiUess  it 
displays  a  ciurently  valid  OMB  control 
number. 

(b)  The  public  reporting  burden  for 
the  collection  of  information  for  the 
purpose  of  preparing  a  bid  or  proposal 
in  response  to  a  lease  solicitation  is 
estimated  to  average  40  hours  per  large 
proposal  and  20  hours  for  small 
proposals  or  bids.  Please  send 
comments  regarding  this  burden  or 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  biu-den.  to 
the  Information  Collection  Officer, 
National  Park  Service,  1849  C  Street,  . 
Washington,  DC  20240;  and  to  the 
Attention:  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Dated:  May  30,  2000. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  00-30866  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4321-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Docket  WA-00-01;  FRL-6915-5] 

Clean  Air  Act  Reclassification;  Wallula, 
Washington  Particulate  Matter  (PMu,) 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA  or  we). 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  EPA  is  reopening  the  public 
comment  period  on  EPA's  notice  of 
proposed  rulemaking  "Clean  Air  Act 
Reclassification;  Wallula,  Washington 
Particulate  Matter  (PMio)  Nonattainment 
Area,"  published  on  November  16,  2000 
at  65  FR  69275.  The  original  comment 
period  closed  on  December  1,  2000.  The 
new  comment  period  will  begin  today 
and  end  on  December  27,  2000.  EPA  is 


also  announcing  that  there  will  be  an 
informational  meeting  to  present  an 
overview  of  the  issues  involved  in  the 
proposal  and  to  provide  an  opportunity 
for  the  public  to  ask  questions  regarding 
the  proposal. 

DATES:  All  comments  regarding  EPA's 
proposed  rulemaking  published  on 
November  16,  2000  must  be  received  in 
writing  on  or  before  close  of  business  on 
December  27,  2000. 
ADDRESSES:  Submit  written  comments 
to  Donna  Deneen,  EPA.  Region  10, 
Office  of  Air  Quality  (OAQ-107).  1200 
Sixth  Avenue.  Seattle.  Washington 
98101.  You  may  view  documents 
supporting  this  action  dxmng  normal 
business  hours  at  the  following  location: 
EPA,  Office  of  Air  Quahty  (OAQ-107), 
1200  Sixth  Avenue,  Seattie,  Washington 
98101. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen.  EPA  Region  10,  Office  of 
Air  Quality,  at  (206)  553-6706. 
SUPPLEMENTARY  INFORMATION:  On 
November  16,  2000,  we  solicited  public 
comment  on  a  proposal  to  find  that  the 
Wallula  nonattainment  area  has  not 
attained  the  National  Ambient  Air 
Quality  Standards  for  particulate  matter 
with  an  aerodynamic  diameter  of  less 
than  or  equal  to  10  microns  (PMio)  by 
the  attainment  date  of  December  31, 
1997,  as  required  by  the  Clean  Air  Act. 
If  EPA  takes  final  action  on  this 
proposal,  the  Wallula  PMio 
nonattainment  area  will  be  reclassified 
by  operation  of  law  as  a  serious  PMio 
nonattainment  area.  See  65  FR  69275.  In 
the  proposal,  we  stated  that  EPA  would 
accept  public  comments  on  the  proposal 
until  December  1.  2000. 

Diu-ing  the  public  comment  period 
that  ended  December  1,  2000,  numerous 
commenters  asked  for  an  extension  of 
the  public  comment  period.  In  light  of 
the  significant  public  interest  in  the 
proposal,  as  evidenced  by  the  letters 
EPA  has  received  to  date,  we  are 
extending  the  public  comment  period  to 
December  27.  2000.  to  provide 
additional  time  for  interested  parties  to 
submit  vmtten  comments.  All  written 
comments  received  by  EPA  by 
December  27.  2000,  will  be  considered 
in  oiu"  final  action. 

In  addition,  based  on  the  strong 
public  interest  in  the  proposal,  there 
will  be  an  informational  meeting 
regarding  the  proposal.  The  meeting, 
which  has  not  yet  been  scheduled,  will 
provide  an  opportunity  for  EPA  to 
explain  to  the  community  the  basis  for 
its  proposal  and  an  opportunity  for  the 
community  to  ask  questions  of  EPA. 
Comments  on  the  proposal  must  be 
submitted  in  writing  to  the  EPA  address 
listed  above  on  or  before  December 


27th,  2000.  There  will  also  be  an 
opportunity  to  submit  written 
comments  at  the  informational  meeting. 
The  time,  date,  and  location  of  the 
informational  meeting  will  be 
aimounced  in  local  newspapers. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter. 

Dated:  December  4.  2000. 
Randall  F.  Smith, 

Acting  Regional  Administrator,  Region  10. 
(FR  Doc.  00-31615  Filed  12-11-00;  8:45  am] 

BILUNG  CODC  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1,  61  and  69 
[CO  Docket  No.  96-262;  DA  00-2751] 

CLEC  Access  Charge  Reform 

AGENCY:  Federal  Conunimications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  seeks 
additional  comment  in  connection  with 
an  ongoing  FCC  proceeding  considering 
whether  and  how  to  reform  the  manner 
in  which  competitive  local  exchange 
carriers  (CLECs)  may  tariff  the  charges 
for  the  switched  local  exchange  access 
service  that  they  provide  to  inter- 
exchange  carriers  (IXCs).  Specifically,  it 
seeks  comment  on  the  possibility  of  a 
niral  exemption  to  a  benchmarking 
mechanism  under  consideration  and 
information  about  the  level  of  CLEC 
access  charges. 

DATES:  Submit  comment  on  or  before 
December  27,  2000. 

Submit  reply  comments  on  or  before 
January' 11,  2001. 

ADDRESSES:  Send  comments  to  Magalie 
Roman  Salas.  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  Twelfth  St.,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  Or  comments 
may  be  filed  electronically  via  the 
Internet  at  http://www.fcc.gov/e-file/ 
ecfs.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  K.  Bergmann.  202-418-0940.  or 
Jeffrey  H.  Dygert.  202-418-1500. 
SUPPLEMENTARY  INFORMATION:  The  FCC's 
Common  Carrier  Bureau  (the  Bureau) 
seeks  comment  on  the  following  issues. 

Scope  of  a  Riual  Exemption  to 
Benchmarked  Rates:  Many  of  the 
comments  previously  submitted  in  the 
access  charge  reform  docket  have 
advocated  establishing  a  benchmark  for 


CLEC  access  charges  so  that  charges  at 
or  below  the  benchmark  would  be 
presumed  to  be  just  and  reasonable. 
These  proposals  have  suggested  a 
benchmark  that  could  apply  to  a  broad 
range  of  CLECs  with  widely  varying  cost 
characteristics  and  operating  in  many 
different  markets. 

It  may  be  problematic  to  limit  all 
CLECs  to  a  single  benchmarked  rate, 
regardless  of  the  characteristics  of  the 
market  that  they  serve.  Thus,  the 
Commission  has  previously  raised  the 
prospect  that  a  benchmark  might  vary 
depending  on  whether  the  CLEC  serves 
high  cost  areas  or  low  cost  areas.  The 
Bureau  seeks  additional  comment  on 
whether  and  how  to  create  a  "rural 
exemption"  that  would  prevent  a  CLEC 
operating  in  a  rural  or  high-cost  areas 
from  being  subject  to  a  benchmark  that 
may  be  more  appropriate  for  CLECs 
doing  business  in  more  concentrated, 
urbanized  areas.  Is  such  an  exemption 
necessary?  How  should  the  Commission 
define  the  types  of  areas  in  which  such 
a  rural  exemption  would  be  available  to 
CLECs?  Can  the  definition  be  premised 
on  the  Commimications  Act's  definition 
of  "nu-al  telephone  company"?  47 
U.S.C.  154(37).  Should  the  exemption 
apply  to  all  areas  that  fall  outside  of  the 
defined  metropolitan  statistical  areas? 
Should  the  availabihty  of  a  rural 
exemption  turn  instead  on  the  overall 
population  density  within  a  particular 
CLECs  service  area,  or  should  it  turn  on 
the  density  of  the  CLECs  customers 
within  its  service  area?  If  population 
density  is  the  appropriate  factor, 
commenters  are  requested  to  propose 
what  density  figure  should  serve  as  the 
cut-off  for  the  availability  of  a  rural 
exemption  and  to  explain  why  that 
mmiber  is  the  appropriate  one.  Should 
the  Commission  tie  such  and  exemption 
to  the  presence,  within  the  CLECs 
service  area,  of  a  town  or  incorporated 
place  with  a  certain  population?  Should 
a  CLEC  be  required  to  qualify  for  and 
receive  rural  or  high-cost  luiiversal 
service  support  before  it  could  avail 
itself  of  such  a  rural  exemption? 

How  should  a  rural  exemption  apply 
where,  within  a  single  service  area,  a 
CLEC  serves  customers  that  reside  in 
areas  of  markedly  different  density?  Is  it 
feasible  for  a  CLEC  to  charge  different 
access  rates  within  a  single  service  area 
depending  on  the  population  density 
surrounding  particular  end  users? 
Should  the  availability  of  such  an 
exemption  be  determined  by  the  actual 
location  of  a  CLECs  customers  or  by  the 
location  of  a  CLECs  switch  or  some 
other  portion  of  its  network? 

Should  a  rural  exemption  be  tied  to 
the  volume  of  access  traffic  generated  by 
a  CLECs  customers?  Thus,  should  a 
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CLEC  serving  primarily  or  exclusively  a 
large  institution,  or  some  other  high- 
volume  user,  qualify  for  the  nu^al 
exemption?  Alternatively,  should  the 
availability  of  the  rural  exemption  be 
tied  to  the  niunber  or  type  of  a  CLECs 
customers?  The  Bureau  also  solicits  any 
additional  comments  that  may  bear  on 
the  appropriate  definition  or  limitation 
of  a  rural  exemption  to  benchmark  rates 
for  CLEC  access  service.  Specifically, 
comment  is  invited  on  the  proposed 
definitions  for  a  rural  exemption 
submitted,  as  ex  partes  in  this  docket, 
by  the  Rural  hidependent  Competitive 
Alliance  and  by  Sprint  Corporation. 

CLEC  Access  Rates:  The  Bureau  seeks 
additional  information  on  how  CLEC 
access  rates  compare  to  ILEC  rates.  For 
example,  should  the  multi-line  business 
presubscribed  interexchange  carrier 
charge  (PICC)  or  other  charges  be 
included  in  ILEC  access  revenue  when 
comparing  incumbents'  and 
competitors'  rates  for  switched  access 
service?  Additional  specific  information 
is  also  sought  on  the  level  of  CLEC 
access  rates.  Thus,  for  example, 
interested  parties  are  requested  to  file 
with  the  Commission  surveys  or  other 
data  regarding  the  range  of  access 
charges  imposed  by  either  CLECs  or 
ILECs. 

The  Commission  has  previously 
conducted  an  initial  regulatory 
flexibility  analysis  relating  to  the  issue 
of  CLEC  access  charges.  Pricing 
Flexibility  Order  and  Notice,  64  FR 
51280  (Sept.  22,  1999).  The  Bureau 
invites  further  comment  on  it  at  this 
time.  Additionally,  the  Bureau  invites 
comment  on  significant  alternatives  for 
the  reform  of  CLEC  access  charges  that 
would:  establish  different  compliance 
requirements  for  small  entities;  clarify, 
consolidate  or  simplify  compliance 
requirements  for  small  entities;  or 
exempt  small  entities  from  coverage. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions. 

47  CFR  Part  1 

Administrative  practice  and 
procedures^  Communications  common 
carrier,  telecommunications. 

47  CFR  Part  61 

Communications  common  carriers. 
Tariffs. 

47  CFR  Part  69 

Conununications  common  carriers. 
Access  charges. 


Federal  Communications  Commission. 

Shirley  Suggs, 

Chief,  Publications  Gmup. 

[FR  Doc.  00-31713  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  216 

[Docltet  No.  0002180448-0295-02;  I.D. 
013100A] 

RIN  0648-AN59 

Talcing  and  Importing  Marine 
Mammals;  Talcing  Marine  Mammals 
incidental  to  Naval  Activities 

agency:  National  Marine  Fisheries 

Service  (MMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.  Navy  for  a  Letter  of 
Authorization  (LOA)  to  take  a  small 
number  of  marine  mammals  incidental 
to  shock  testing  the  USS  WINSTON  S. 
CHURCHILL  (DDG-81)  in  the  offshore 
waters  of  the  Atlantic  Ocean  off  either 
Mayport,  FL,  or  Norfolk,  VA  or  the 
offshore  waters  of  the  Gulf  of  Mexico  off 
Pascagoula,  MS.  In  order  to  authorize 
the  take,  NMFS  must  determine  that  the 
taking  will  have  no  more  than  a 
negligible  impact  on  the  affected  species 
and  stocks  of  marine  mammals  and 
issue  regulations  governing  the  take. 
NMFS  proposes  regulations  to  govern 
the  take  and  invites  comment  on  the 
application  and  the  proposed 
regulations. 

DATES:  Comments  and  information  must 
be  postmarked  no  later  than  January  26, 
2001.Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
ADDRESSES:  Address  comments  to 
Doima  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3226.  A  copy  of  the  application  and/or 
a  list  of  references  used  in  this 
document  may  be  obtained  by  writing  to 
this  address,  or  by  telephoning  the 
contact  listed  here  (see  FOR  FURTHER 
INFORMATION  CONTACT).  A  limited 
number  of  copies  of  the  Navy's  Draft 
Environmental  Impact  Statement  (DEIS) 
for  conducting  the  shock  trial  are  also 
available  through  this  contact.  To  be 


placed  on  the  mailing  list  for  receiving 
a  copy  of  the  Final  Environmental 
Impact  Statement  (FEIS),  please  contact 
Will  Sloger,  U.S.  Navy,  at  (843)  820- 
5797. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead  (301)  713- 
2055.  ext.  128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.)  (MMPA)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  governing  the 
taking  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  no  more  than 
a  negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  if  regulations  are  prescribed  setting 
forth  the  permissible  methods  of  taking 
and  the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Summary  of  Request 

On  January  12,  2000,  NMFS  received 
an  application  for  an  LOA  under  section 
101(a)(5)(A)  of  the  MMPA  from  the  U.S. 
Navy  to  take  a  small  number  of  marine 
mammals  incidental  to  shock  testing  the 
USS  WINSTON  S.  CHURCHILL  in  the 
offshore  waters  of  the  Atlantic  Ocean  off 
either  Mayport,  FL,  or  Norfolk,  VA  or 
the  offshore  waters  of  the  Gulf  of 
Mexico  off  Pascagoula,  MS.  A  final 
decision  on  the  location  for  the  shock 
trial  will  be  made  by  the  Navy,  based, 
in  part,  on  findings  and  determinations 
made  under  the  National  Environmental 
Policy  Act  (NEPA). 

Section  2366,  Title  10,  United  States 
Code  (10  U.S.C.  2366)  requires  realistic 
survivability  testing  of  a  covered 
weapon  system  to  ensure  the 
vulnerability  of  that  system  imder 
combat  conditions  is  known.  (In  this 
case,  the  covered  weapon  system  is  the 
USS  WINSTON  S.  CHURCHILL.) 
Realistic  survivability  testing  means 
testing  for  the  vulnerability  of  the  ship 
in  combat  by  firing  munitions  likely  to 
be  encountered  in  combat  with  the  ship 
configured  for  combat.  This  testing  is 
commonly  referred  to  as  >Live  Fire  Test 
&  Evaluation>(LFT&E).  Realistic  testing 
by  firing  live  ammunition  at  the  ship  or 
detonating  a  real  mine  against  the  ship's 


hull,  however,  could  result  in  the  loss 
of  a  multi-million  dollar  Navy  asset. 
Therefore,  the  Navy  has  established  an 
approved  LFT&E  program  to  complete 
the  vulnerability  assessment  of  ships  as 
required  by  10  U.S.C.  2366.  The  LFT&E 
program  includes  three  major  areas  that 
together  provide  for  a  complete  and 
comprehensive  evaluation  of  the 
survivability  of  ships  in  a  near  miss, 
luiderwater  explosion  environment. 
These  areas  are  computer  modeling  and 
analysis,  component  testing,  and  an  at- 
sea  ship  shock  trial.  While  computer 
modeling  and  laboratory  testing  provide 
useful  information,  they  cannot 
substitute  for  shock  testing  under 
realistic,  offshore  conditions  as  only  the 
at-sea  shock  trial  can  provide  the  real- 
time data  necessary  to  fully  assess  ship 
survivability. 

A  shock  test  is  a  series  of  underwater 
detonations  that  propagate  a  shock  wave 
through  a  ship's  hull  imder  deliberate 
and  controlled  conditions.  Shock  tests 
simulate  near  misses  from  underwater 
explosions  similar  to  those  encountered 
in  combat.  Shock  testing  verifies  the 
accuracy  of  design  specifications  for 
shock  testing  ships  and  systems, 
uncovers  weaknesses  in  shock  sensitive 
components  that  may  compromise  the 
performance  of  vital  systems,  and 
provides  a  basis  for  correcting 
deficiencies  and  upgrading  ship  and 
component  design  specifications.  To 
minimize  cost  and  risk  to  personnel,  the 
first  ship  in  each  new  class  is  shock 
tested  and  improvements  are  applied  to 
later  ships  of  the  class. 

The  USS  WINSTON  S.  CHURCHILL  is 
the  third  ship  in  a  new  Flight  of  23 
ARLEIGH  BURKE  (DDG51)-class  guided 
missile  destroyers  being  acquired  by  the 
Navy.  (A  Flight  is  a  subset  of  a  class  of 
ships  to  which  significant 
modifications/upgrades  have  been 
made.)  These  ships  are  referred  to  as  the 
Flight  IIA  ships  and  they  represent  the 
largest  single  upgrade  to  the  original 
DDG  51 -class  destroyer. 

The  USS  JOHN  PAUL  JONES  (DDG 
53)  was  shock  tested  off  the  coast  of 
California  in  June  1994  to  assess  the 
survivability  of  the  original  DDG  51- 
class  destroyer.  Flight  IIA  ships  are 
significantly  different  from  the  original 
DDG  51 -class  destroyers  in  their  design. 
Major  structural  changes  include  the 
addition  of  a  helicopter  hangar.  Vertical 
Launch  System  foundation  changes,  and 
raising  the  aft  radar  arrays.  Major 
equipment  changes  include  the  addition 
of  a  ship-wide  Fiber  Optic  Data 
Multiplexing  System,  a  Zonal  Electrical 
Power  Distribution  System  involving 
the  addition  of  switchboards  and  load 
centers  throughout  the  ship,  and  the 
widespread  use  of  conunercial 


equipment  in  various  mission  critical 
systems  to  reduce  the  cost  of  the  ships. 
Typically  the  lead  ship  of  a  new  class 
or  major  upgrade  is  shock  tested.  The 
USS  WINSTON  S.  CHURCHJLL  was 
selected  as  the  shock  trial  ship  because 
it  has  additional  design  changes  that 
will  not  be  included  in  the  first  two 
Flight  IIA  ships,  and  therefore,  it  is  more 
representative  of  the  Flight. 

The  Navy's  proposed  action  is  to 
conduct  a  shock  trial  of  the  USS 
WINSTON  S.  CHURCHILL  at  an 
offshore,  deep-water  location.  The  ship 
would  be  subjected  to  a  series  of  three- 
four  4,536  kg  (10;000  lb)  explosive 
charge  detonations  sometime  between 
1  May  and  30  September,  2001.  Three 
detonations  are  needed  to  collect 
adequate  data  on  survivability.  A  fourth 
detonation  would  be  conducted  by  the 
Navy  only  if  one  of  the  planned  three 
detonations  fails  to  provide  technically 
acceptable  data  (e.g.,  due  to  equipment 
failure  or  some  other  technical 
problem). 

The  ship  and  the  explosive  charge 
would  be  brought  closer  together  with 
each  successive  detonation  to  increase 
the  severity  of  the  shock.  This  gradation 
in  severity  would  ensure  that  the 
svuvivability  of  the  ship  and  its  systems 
is  fully  assessed  and  the  point  at  which 
failiue  modes  begin  is  accurately 
determined.  It  would  also  reduce  the 
chance  of  significant  damage  at  the 
highest  severity  detonation.  The  shock 
trial  would  be  conducted  at  a  rate  of  one 
detonation  per  week  to  allow  time  to 
perform  detailed  inspections  of  the 
ship's  systems  prior  to  the  ship 
experiencing  the  next  level  of  shock 
intensity. 

Comments  and  Responses 

On  March  3,  2000  (65  FR  11542), 
NMFS  published  a  notice  of  receipt  of 
the  Navy's  application  for  a  small  take 
exemption  and  requested  comments, 
information  and  suggestions  concerning 
the  request  and  the  structure  and 
content  of  regulations  to  govern  the 
take.  Diuing  the  30-day  public  comment 
period,  NMFS  received  comments  from 
the  Marine  Mammal  Commission 
(MMC),  the  Humane  Society  of  the 
United  States  (HSUS).  and  the 
Commonwealth  of  Virginia 
(Commonwealth).  Because  the  MMC 
and  the  Commonwealth  concerns  were 
limited  to  statements  made  in  the 
Navy's  DEIS  for  shock  testing,  and  not 
on  the  content  of  the  Navy's  LOA 
application,  their  concerns  will  be 
addressed  in  the  Navy's  FEIS  for  shock 
testing  and  not  in  this  dociunent. 

Comment  1:  The  HSUS  strongly 
objects  to  the  Navy's  de  facto 
establishment  of  a  physiological  soimd 


pressure  level  (SPL)  definition  of  Level 
B  (acoustic)  harassment  under  the 
MMPA.  The  HSUS  considers  that 
temporary  threshold  shift  (TTS)  in  the 
hearing  of  marine  mammals  subjected  to 
noise  from  the  detonation  should  be 
considered  Level  A  harassment  (i.e., 
injury),  not  Level  B.  The  HSUS  believes 
that  cetaceans  suffering  bxtm  TTS  could 
for  some  time  fail  to  hear  approaching 
boats  or  predators  or  fail  to  detect  prey 
or  mates.  This,  HSUS  contends  is 
clearly  more  than  Level  B  harassment, 
which  is  any  act  that  merely  has  the 
potential  to  disturb.  The  HSUS  claims 
that  this  determination  is  precedent- 
setting. 

Response:  While  NMFS  agrees  the 
Navy's  establishment  of  an  SPL 
definition  for  Level  B  harassment  is 
precedent-setting,  NMFS  believes  that 
TTS  should  be  considered  as  Level  B 
harassment.  This  is  fully  supported  by 
the  science  as  described  in  detail  in  the 
Navy  DEIS  and  this  document,  and 
proceeds  logically  from  the  criteria  used 
by  the  Navy  in  the  FEIS  for  the  USS 
SEA  WOLF  shock  trial  based  upon 
scientific  dociunentation  provided  in 
that  latter  document.  In  that  regard, 
NMFS  recommends  reviewers  compare 
the  Navy's  FEIS  for  the  USS  SEA  WOLF 
shock  trial  and  the  DEIS  for  the  USS 
WINSTON  CHURCHILL  shock  trial. 

NMFS  scientists  and  other  scientists 
are  in  general  agreement  that  TTS  is  not 
an  injury  (i.e.,  does  not  result  in  tissue 
damage),  but  is  a  temporary  impairment 
to  hearing  that  may  last  from  a  few 
minutes  to  a  few  days,  depending  upon 
the  level  and  diuation  of  exposure.  The 
Navy,  in  its  DEIS  and  small  take 
application,  states  that  TTS  could 
temporarily  affect  an  animal's  ability  to 
hear  calls,  echolocation  soimds,  and 
other  ambient  sounds.  That  these  short- 
term  effects  would  lead  to  increased 
mortality  is  speculative  and,  to  our 
knowledge,  unsupported  scientifically. 
Lost  feeding  and  mating  opportunities  is 
considered  by  NMFS  to  be  Level  B  ■ 
harassment  takings  if  the  response  is 
significant  for  these  biologically 
important  activities. 

Although  science  supports  that  TTS  is 
not  an  injury  (i.e.,  Level  A  harassment), 
because  scientists  have  noted  that  a 
range  of  only  15-20  dB  may  exist 
between  onset  TTS  and  the  onset  of  a 
permanent  elevation  in  hearing 
sensitivity  (termed  permanent  threshold 
shift  (PTS)),  which  NMFS  considers  to 
be  an  injury  (Level  A  harassment),  TTS 
must  be  considered  to  be  in  the  upper 
portion  of  the  Level  B  harassment  zone 
(near  the  lower  level  of  the  Level  A 
harassment  zone).  However,  even 
though  TTS  is  not  an  injury  placing  it 
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in  the  upper  level  of  the  Level  B 
harassment  zone  is  precautionary. 

NMFS  recommends  that  commenters 
review  Appendix  E  of  the  Navy's  DEIS 
for  the  scientific  basis  supporting  its 
determination  that  TTS  is  a  Level  B 
harassment  taking  and  PTS  is  Level  A 
harassment  and  provide  NMFS  with 
comments  on  this  determination  for 
consideration  during  tliis  rulemaking. 

Comment  2:  The  HSUS  contends  mat 
neither  the  Navy's  use  of  a  received 
level  of  182  dB  (re  1  uPa^-sec)  as  the 
SPL  that  will  induce  TTS.  nor  that  it 
represents  a  de  facto  definition  of  Level 
B  harassment,  has  been  subject  to  public 
notice  or  public  comment  prior  to  this 
Letter  of  Authorization  (LOA)  request. 

Response:  The  use  of  an  energy-based 
TTS-criterion  of  182  dB  (re  1  jiPa^-sec) 
has  been  subject  to  public  review 
previously.  The  rulemaking  for  the  USS 
SEAWOLF  shock  trial  (63  FR  66069. 
December  1, 1998),  resulted  in  an 
improvement  on  the  determinations 
made  in  regard  to  the  shock  trial  for  the 
USS  JOHN  PAUL  JONES  (59  FR  5111. 
February  3,  1994).  hi  the  USS 
SEAWOLF  shock  trial  rulemaking 
NMFS  conciured  with  the  Navy's 
findings  that,  in  terms  of  mammal 
hearing,  a  better  measure  for 
determining  impacts  may  be  total 
energy  received  in  1/3-octave  frequency 
bands  (i.e.,  the  approximate  filter 
bandwidth  of  the  hearing  system) 
within  the  integration  time  of  the  ear. 
NMFS  determined  that,  as  pulsed  sound 
sources  with  differing  peak  pressures 
could  deliver  the  same  energy  over  a 
certain  time  period,  the  acoustic 
harassment  criterion  could  be  improved 
over  the  standard  160  dB  (re  1  uPa  @  1 
m)  impulse  measurement  used  diuing 
shock  testing  the  USS  JOHN  PAUL 
JONES  and  other  explosive  detonation 
events.  In  the  USS  SEAWOLF 
rulemaking.  NMFS  determined  that  TTS 
meets  the  definitions  of  both  Level  A 
and  Level  B  harassment  foimd  in  the 
MMPA  since,  on  a  cellular  level,  TTS 
could  be  considered  a  very  slight 
"injury"  (i.e..  Level  A  harassment)  in 
the  sense  of  damage  to  hair  cells  in  the 
ear  and  since  TTS  is  a  temporary 
hearing  loss,  it  could  also  lead  to  a 
temporary  disruption  of  behavioral 
patterns  (Level  B  harassment).  Under 
the  182  dB  (re  1  uPa'-sec  (energy)) 
criterion,  separate  harassment  ranges 
were  calculated  for  odontocetes  and 
mysticetes  based  on  theu'  differing 
sensitivity  to  low  frequencies. 

Following  the  USS  SEAWOLF  small 
take  rulemaking,  NMFS  published  a 
notice  of  issuance  of  an  Incidental 
Harassment  Authorization  (IHA)  to  the 
U.S.  Air  Force  for  taking  small  numbers 
of  dolphins  incidental  to  explosives 


testing  at  Eglin  Air  Force  Base  (63  FR 
67669,  December  8.  1998).  That 
document  noted  that  NMFS  considers 
harassment  of  marine  mammals  to  occur 
(from  an  explosive-generated  shockwave 
and  its  acoustic  signatiu-e)  between  5 
psi-msec  out  to  a  transmission  distance 
where  a  noise  level  of  180  dB  re  1  uPa^- 
sec.  (It  should  be  noted  that  the  Air 
Force  used  a  level  of  180  dB  (re  1  uPa^- 
sec),  because  that  was  the  level  it  used 
in  its  modeling  for  determining 
distances  for  safety  zones.)  Therefore, 
the  area  between  those  two  levels  (i.e., 
5  psi-msec  and  182  dB  re  1  uPa^-sec) 
was  considered  as  the  zone  of  incidental 
harassment  which  would  result  in  a 
non-injuurious  physiological  response  on 
the  part  of  the  manunals. 

VVhat  is  new  in  the  current 
rulemaking  is  the  Navy's  interpretation 
that  TTS  should  be  considered  only  as 
Level  B  harassment  and  not  as  both  a 
Level  A  and  Level  B  harassment.  That 
approach  is  fully  explained  in  the 
Navy's  DEIS,  and  especially  in 
Appendix  E  of  that  document.  NMFS 
believes  that  the  information  contained 
in  the  Navy's  DEIS  is  the  best  scientific 
information  to  date  on  this  subject  and 
therefore  concurs  with  the  Navy's 
determination.  Diuing  this  rulemaking, 
NMFS  welcomes  comments  relating  to 
scientific  determinations  made  on  this 
issue. 

Comment  3:  HSUS  is  disturbed  that 
NMFS  has  accepted  the  Navy's  182  dB 
criterion  for  TTS  and  that  this  indicates 
a  change  in  its  implementation  of  the 
MMPA,  since  the  only  previous  mention 
of  it  was  in  a  response  to  a  comment  on 
a  proposed  rule  for  shock  testing  the 
USS  SEAWOLF. 

Response:  See  the  previous  comment. 
•  Using  182  dB  as  the  criterion  for 
determining  TTS  was  em  integral  part  of 
the  rulemaking  for  the  USS  SEAWOLF 
shock  trial  small  take  authorization.  The 
Navy  provided  significant  detail  in  its 
USS  SEAWOLF  DEIS  and  small  take 
application  to  explain  why  using  the 
182  dB  criterion  was  considered  an 
improvement  over  use  of  a  pressure- 
induced  criterion  of  160  dB,  used 
previously  for  the  shock  trial  of  the  USS 
JOHN  PAUL  JONES  (59  FR  5111, 
February  3, 1994).  NMFS  subsequently 
adopted  this  information  as  the  best 
scientific  information  available  for 
assessing  harassment  impacts  on  marine 
mammal  stocks  fi°om  explosions  during 
the  shock  trial  of  the  USS  SEAWOLF. 

Comment  4:  Based  on  the  statement 
made  in  the  previous  two  comments, 
the  HSUS  believes  that  this  represents  a 
significant  change  in  implementation  of 
the  MMPA,  and  that  prior  notice  and 
opportunity  for  public  comment  should 
have  been  given  for  this  change 


piusuant  to  the  requirements  of  section 
553(b)  of  the  Administrative  Procedures 
Act  (APA)  (5  U.S.C.  553(b)).  The  HSUS 
states  that  NMFS'  "acceptance"  or 
"concurrence"  with  the  Navy  definition 
falls  squarely  within  the  definition  of  a 
"rule"  in  section  552  of  the  APA.  To 
permit  the  continued  acceptance  and 
subsequent  use  of  this  standard  is  to 
acquiesce  to  a  continuing  violation  of 
the  letter  and  spirit  of  the  APA. 

Response:  Because  part  of  this 
proposed  rulemaking  is  the  criterion 
NMFS  proposes  to  use  to  determine 
levels  of  harassment  and  injury 
incidental  to  takings  of  marine 
mammals  by  the  USS  WINSTON 
CHURCHILL  shock  trial  there  is  no 
violation  of  section  553(b)  of  the  APA. 
NMFS  invites  comment  on  the  criterion 
for  assessing  impacts  from  explosives  on 
marine  mammals. 

Comment  5:  The  HSUS  also  notes  that 
the  Navy  is  using  a  received  level  of  182 
dB  (re  1  uPa^-sec)  as  the  SPL  that  will 
induce  TTS  in  cetaceans  and  therefore 
is  the  outer  SPL  for  Level  B  harassment. 
This  SPL  is  unsubstantiated  empirically 
(i.e.,  the  threshold  of  hearing  in  many 
cetaceans  is  unknowTi  and  certainly  the 
SPL  that  will  induce  TTS  has  never 
been  measured). 

Response:  NMFS  clarifies  that  it  and 
the  Navy  are  using  a  dual  criterion  of  (1) 
an  energy-based  TTS  criterion  of  182  dB 
(re  1  uPa^-sec)  in  any  1/3  octave  band, 
and  (2)  12  psi  peak  pressure,  cited  by 
Ketten  (1995)  as  associated  with  "a  safe 
outer  limit  for  the  10,000  lb  (4,536  kg) 
charge  for  minimal,  recoverable 
auditory  trauma"  (i.e.,  TTS).  The 
harassment  range  is  the  minimum 
distance  at  which  neither  criterion  is 
exceeded.  However,  the  182  dB  energy 
criterion  is  usually  the  determining 
factor  in  the  calculated  ranges  (Navy, 
1999.  Appendix  E). 

While  NMFS  agrees  that  the  SPL  that 
would  cause  TTS  in  cetaceans  by 
explosives  has  not  been  tested 
empirically  on  live  cetaceans,  for 
reasons  explained  in  the  application 
and  in  detail  in  the  Navy's  DEIS  on  this 
action,  the  Navy  has  calculated  TTS 
fi-om  explosives  based  upon  empirical 
research  on  bottlenose  dolphins  and 
white  whales  conducted  by  Ridgway  et 
al.  (1997)  and  Schlundt  et'al.  (2000). 
NMFS  believes  that  this  is  the  best 
scientific  information  available  to  date 
on  this  issue.  Because  Ridgway  et  al. 
(1997)  and  Schlundt  et  al.  (2000) 
determined  the  SPL  where  TTS  first 
begins  (i.e.,  full  recovery  of  hearing 
occiured  within  a  few  minutes),  NMFS 
believes  that  establishing  a  level  for  TTS 
at  onset  of  that  impairment,  is 
precautionary. 


Comment  6:  The  HSUS  requests 
NMFS  deny  the  Navy's  LOA  request 
until  such  time  as  the  Navy  completes 
a  revised  DEIS  and  in  fact  completes  a 
FEIS. 

Response:  NMFS  does  not  believe  that 
delaying  the  small  take  authorization 
process  until  completion  of  NEPA 
documentation,  as  suggested  by  the 
HSUS,  would  be  appropriate.  Both  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1502.5(d))  and 
NOAA's  NEPA  guidelines  provide  for 
proposed  regulations  to  accompany  a 
draft  NEPA  document.  As  a  cooperating 
agency  in  the  preparation  of  the  DEIS, 
which  NMFS  may  adopt  as  its  own 
NEPA  document,  the  Navy's  DEIS  is  the 
key  NEPA  document  for  the  NMFS 
action.  Not  beginning  the  small  take 
authorization/regulatory  process  until 
completion  of  NEPA  requirements 
would  lead  to  unnecessary  and 
potentially  extensive  delays  in 
processing  applications,  a  key  problem 
previously  recognized  by  Congress  in 
1994,  when  it  amended  the  MMPA  to 
expedite  small  take  authorizations. 
However,  under  NEPA,  NMFS  may  not 
make  final  regulations  governing  the 
taking  of  marine  mammals,  incidental  to 
the  shock  testing  the  USS  WINSTON 
CHURCHILL,  effective  for  at  least  30 
days  after  the  U.S.  Navy  releases  a  FEIS 
for  the  shock  trial. 

Description  of  Habitat  and  Marine 
Manunals  Affected  by  Shock  Testing 

A  description  of  the  U.S.  Atlantic  and 
Gulf  of  Mexico  coast  environment,  its 
marine  life  and  marine  mammal 
abundance,  distribution  and  habitat  can 
be  found  in  the  DEIS  on  this  subject  and 
is  not  repeated  here.  Additional 
information  on  Atlantic  and  Gulf  coast 
marine  mammals  can  be  found  in 
Waring  ef  a/.  (1999). 

Affected  Marine  Mammals 

A  summary  of  the  marine  mammal 
species  found  in  each  of  the  three  areas 
which  may  be  selected  by  the  Navy  for 
shock  testing  is  presented  here.  A 
complete  list  of  potentially  affected 
marine  mammal  species  can  be  foimd 
later  in  this  document.  For  more  detail 
on  marine  mammal  abundance,  density 
and  the  methods  used  to  obtain  this 
information,  reviewers  are  requested  to 
refer  to  either  the  Navy  application  or 
the  Navy's  DEIS. 

Mayport,  FL 

Up  to  29  marine  mammal  species  may 
be  present  in  the  waters  off  Mayport,  FL, 
including  seven  mysticetes  and  22 
odontocetes.  Mysticetes  are  unlikely  to 
occur  at  Mayport  during  the  May 
through  September  time  period. 


Odontocetes  may  include  the  sperm 
whale,  dwarf  and  pygmy  sperm  whale, 
four  species  of  beaked  whales,  and  15 
species  of  dolphins  and  porpoises. 

Norfolk.  VA 

Up  to  35  marine  mammal  species  may 
be  present  in  the  waters  off  Norfolk,  VA, 
including  7  mysticetes,  27  odontocetes, 
and  1  pinniped.  The  fin  whale  is  the 
mysticete  most  likely  to  occur  in  the  test 
area.  Odontocetes  may  include  the 
sperm  whale,  dwarf  and  pygmy  sperm 
whale,  six  species  of  beaked  whales,  and 
18  species  of  dolphins  and  porpoises. 

Pascagoula,  MS 

Up  to  29  marine  mammal  species  may 
occur  in  the  waters  off  Pascagoula,  MS, 
including  seven  mysticetes, 
21  odontocetes,  and  one  exotic 
pinniped.  With  the  exception  of  Bryde's 
whale,  mysticetes  are  considered 
unlikely  to  occiu  at  Pascagoula. 
Odontocetes  may  include  the  sperm 
whale,  dwarf  and  pygmy  sperm  whale, 
four  species  of  beaked  whales,  and  14 
species  of  dolphins  and  porpoises. 

Potential  Impacts  to  Marine  Mammals 

Mortality  and  Injury 

Potential  impacts  on  several  marine 
mammal  species  known  to  occur  in 
these  areas  from  shock  testing  include 
both  lethal  and  non-lethal  injury,  as 
well  as  harassment.  Marine  mammals 
may  be  killed  or  injured  as  a  result  of 
the  explosive  blast  due  to  the  response 
of  air  cavities  in  the  body,  such  as  the 
lungs  and  bubbles  in  the  intestines. 
Effects  are  more  likely  to  be  most  severe 
in  near  surface  waters  above  the 
detonation  point  where  the  reflected 
shock  wave  creates  a  region  of  negative  • 
pressure  called  "cavitation."  This  is  a 
region  of  near  total  physical  traiuna 
within  which  no  animals  would  be 
expected  to  survive.  Based  on 
calcidations  in  Appendix  D  of  the 
Navy's  DEIS,  the  maximum  horizontal 
extent  of  the  cavitation  region  is 
estimated  to  be  683  meters  (m)  (2,240 
ft).  This  region  would  extend  ft'om  the 
siuface  to  a  maximiun  depth  of  about  23 
m  (77  ft).  A  second  criterion  for 
mortality  is  the  onset  of  extensive  lung 
hemorrhage.  Extensive  limg  hemorrhage 
is  considered  debilitating  and 
potentially  fatal.  Suffocation  caused  by 
limg  hemorrhage  is  likely  to  be  the 
major  cause  of  marine  mammal  death 
from  underwater  shock  waves.  The 
estimated  range  for  the  onset  of 
extensive  limg  hemorrhage  to  marine 
mammals  v^es  depending  upon  the 
animal's  weight,  with  the  smallest 
mammals  having  the  greatest  potential 
hazard  range.  The  range  predicted  for  a 


small  marine  mammal  (e.g..  a  dolphin 
calf)  is  1.35  kilometers  (km)  (0.73 
nautical  miles  (nm))  from  the  detonation 
point.  For  estimating  the  impact  from 
the  detonation(s).  NMFS  and  the  Navy 
presiune  that  100  percent  of  the  marine 
mammals  within  this  radius  would  be 
killed,  even  though  larger  mammals 
may  survive  their  injury  irom  the  shock 
wave. 

NMFS  and  the  Navy  have  established 
a  dual  criteria  for  determining  non- 
lethal  injury:  (1)  The  onset  of  slight  lung 
hemorrhage,  and  (2)  a  50-percent 
probability  level  for  eardrum  rupture. 
These  are  injuries  fi-om  which  animals 
would  be  expected  to  recover  on  their 
own.  The  range  predicted  for  the  onset 
of  slight  limg  hemorrhage  is  2.25  km 
(1.22  nm).  The  range  predicted  for  50- 
percent  probability'  of  eardrum  rupture 
varies  with  the  mammal's  depth  in  the 
water  column;  the  highest  value  being 
2.16  km  (1.17  nm)  for  a  mammal  at  a 
depth  of  335  m  (1,100  ft).  The  criterion 
with  the  greater  range  (onset  of  slight 
lung  hemorrhage)  was  used  to  estimate 
the  number  of  potential  non-lethal 
injuries.  It  is  presumed  that  100  percent 
of  the  marine  mammals  within  this 
radius  would  be  injured. 

Some  percentage  of  the  animals  with 
eardrum  rupture  or  slight  lung 
hemorrhage  could  eventually  die  from 
their  injuries.  However,  as  noted 
previously,  the  mortality  calculation 
based  on  extensive  lung  hemorrtiage 
presumes  that  100  percent  of  the 
animals  within  a  radius  of  1.35  km  (0.73 
nm)  would  be  killed.  At  that  range,  the 
probability  of  eardrum  ruptxu^  would  be 
less  than  50  percent  and  the  threshold 
for  onset  of  slight  lung  hemorrhage 
would  be  exceeded  only  in  the  upper  61 
m  (200  ft)  of  the  water  column  (Navy, 
2000).  While  all  animals  within  this 
radius  are  assumed  to  be  killed,  in 
reality  some  are  unlikely  to  be  even 
injured. 

Finally,  the  Navy  believes  it  is  very 
unlikely  that  injury  will  occur  fi-om 
exposure  to  the  chemical  by-products 
released  into  the  surface  waters,  and  no 
permanent  alteration  of  marine  mammal 
habitat  would  occur. 

Incidental  Harassment 

TTS  has  been  defined  by  NMFS  as 
one  form  of  harassment  (60  FR  28379, 
May  31, 1995).  TTS  is  a  change  in  the 
threshold  of  hearing  (the  quietest  sound 
an  animal  can  hear),  which  could 
temporarily  affect  an  animal's  ability  to 
hear  calls,  echolocation  sounds,  and 
other  ambient  sounds.  As  such,  it  could 
result  in  a  temporary  disruption  of 
behavioral  patterns,  as  specified  in  the 
statutory  definition  of  Level  B 
harassment. 


77550 


Federal  Register / Vol.  65,  No.  239 /Tuesday,  December  12,  2000 / Proposed  Rules 


Federal  Register/Vol.  65,  No.  239/Tuesday.  December  12,  2000 / Proposed  Rules 


77551 


Since  the  small  take  authorization  and 
Navy's  FEIS  for  the  USS  SEAWOLF 
shock  trial  (63  FR  66069,  December  1, 
1998),  the  Navy  has  conducted  an 
extensive  analysis  of  the  scientific 
literature,  producing  a  good  perspective 
on  the  physiological  effects  of  TTS  as 
well  as  its  use  in  human  damage  risk 
criteria  (DRC)  by  the  Occupational 
Health  and  Safety  Administration  and 
in  the  National  Institute  for 
Occupational  Safety  and  Health's 
(NIOSH)  Criteria  for  Recommended 
Noise  Standard  (NIOSH.  1998).  The  best 
research  to  date  indicates  that  the 
distortion  and  dysfunction  of  sensory 
tissue  observed  during  TTS  are  only 
temporary  and  fully  reversed  upon 
recovery  (i.e.,  occasional  TTS  produces 
no  permanent  tissue  damage  to  the  ear, 
only  the  temporary  nondestructive 
impairinent  of  tissue  that  fully 
recovers).  This  type  of  temporary 
nondestructive  impairment  as  well  as 
the  use  of  TTS  in  human  DRC  are  the 


Mayport 

Norfolk 

Pascagoula 


Estimated  Level  of  Marine  Mammal 
Takings 

While  the  Navy  does  not  expect  that 
any  lethal  takes  will  result  from  these 
detonations  (because  of  mitigation 
measures  taken),  calculations  indicate 
that  the  Mayport  site  has  the  potential 
to  result  in  up  to  4  mortalities.  6  non- 
serious  injuries,  and  2,885  takings  by 
harassment.  The  Norfolk  site  has  the 
potential  to  result  in  7  mortalities.  12 
non-serious  injuries,  and  14,640  takings 
by  harassment.  The  Pascagoula  site  has 
the  potential  to  result  in  up  to  3 
mortalities,  4  injuries,  and  3.132  takings 
by  harassment. 

Summary  of  Proposed  Mitigation  and 
Monitoring  Measures 

The  Navy's  proposed  action  includes 
mitigation  and  monitoring  that  would 
minimize  risk  to  marine  manunals  and 
sea  turtles.  These  mitigation  and 
monitoring  measures  are  as  follows: 

(1)  Through  pre-detonation  aerial 
surveys,  the  Navy  would  select  a 
primary  and  two  secondary  test  sites 
within  the  test  area  where  potentially, 
marine  mammals  and  sea  turtle 
populations  are  the  lowest,  based  on  the 
results  of  aerial  surveys  conducted  one 
to  two  days  prior  to  the  first  detonation; 


scientific  basis  for  no  longer  considering 
TTS  as  Level  A  harassment.  Therefore, 
NMFS  and  the  Navy  conciu-  that  an 
impairment  of  hearing-related  behavior 
during  periods  of  TTS  is  the  most 
reliable  and  meaningful  estimate  of 
Level  B  harassment  for  explosive 
detonation  events. 

Based  upon  information  provided  in 
the  Navy's  application  for  a  small  take 
authorization  and  in  greater  detail  in 
Appendix  E  of  the  Navy's  DEIS,  a  dual 
criterion  for  Level  B  acoustic 
harassment  has  been  developed:  (1)  an 
energy-based  TTS  criterion  of  182  dB  re 
1  uPa^-sec  derived  from  experiments 
with  bottlenose  dolphins  (Ridgway  et 
ah,  1997;  Schlundt  et  al.,  2000);  and  (2) 
12  lbs/in^  (psi)  peak  pressure  cited  by 
Ketten  (1995)  as  associated  with  a  "safe 
outer  limit  for  the  10,000  lb  (4,536  kg) 
charge  for  minimal,  recoverable 
auditory  traiuna"  (i.e..  TTS).  The 
harassment  range,  therefore,  is  the 
minimum  distance  at  which  neither 
criterion  is  exceeded. 


(2)  Pre-detonation  aerial  monitoring 
would  be  conducted  on  the  day  of  each 
detonation  to  evaluate  the  primary  test 
site  and  verify  that  the  safety  range  and 
buffer  zone  are  ft«e  of  visually 
detectable  marine  mammals  and  other 
critical  marine  life  (If  marine  mammals 
are  detected  in  the  primary  test  area,  the 
Navy  proposes  to  survey  the  secondary 
areas  for  marine  mammals,  and  may 
move  the  shock  test  to  one  of  the  other 
two  sites); 

(3)  Independent  marine  mammal 
biologists  and  acousticians  would 
monitor  the  area  visually  (aerial  and 
shipboard  monitoring)  and  acoustically 
before  each  test  and  postpone 
detonation  if  (a)  any  marine  mammal, 
sea  turtle,  large  sargassum  raft  or  large 
concentration  of  jellyfish  is  visually 
detected  within  a  safety  zone  of  3.7  km 
(2.0  run),  (b)  any  marine  mammal  is 
acoustically  detected  within  a  safety 
zone  of  4.16  km  (2.25  nm),  or  (c)  any 
large  fish  school,  or  flock  of  seabirds  is 
detected  within  a  safety  zone  of  1.85  km 
(1  nm); 

(4)  The  area  would  be  monitored 
visually  (aerial  and  shipboard 
monitoring)  and  acoustically^before 
each  test  and  detonation  would  not 
occur  if  any  marine  mammal  or  sea 
tiulle  is  within  a  buffer  zone  of  an 


Using  the  182  dB  (re  1  uPa^-sec) 
criterion,  the  Navy  calculated  separate 
ranges  for  odontocetes  and  mysticetes 
based  on  their  differing  sensitivity  to 
low  frequency  sounds.  For  those 
odontocetes  which  are  "high-frequency 
specialists,"  all  frequencies  greater  than 
or  equal  to  100  Hz  were  included.  For 
mysticetes,  which  are  "low-frequency 
specialists,"  the  frequency  range  was 
extended  down  to  10  Hz.  Water  depth 
is  also  an  important  factor  in  calculating 
harassment  ranges.  However,  regardless 
of  water  depth,  the  Navy  chose  the 
highest  values  for  TTS  harassment 
ranges.  Expected  numbers  of  marine 
mammals  within  these  radii  (and 
thereby  potentially  receiving  a  TTS 
harassment  impact)  were  calculated 
using  the  mean  densities  for  the  species 
expected  in  each  area,  and  adjusting 
those  estimates  to  account  for 
submerged  (imdetectable)  individuals. 
These  ranges  are  as  follows: 


Odontocetes 

13.3  -  25.2  km 
(7.2-  13.6  nm) 

16.7  -  32.8  km 
(9.0  -  17.7  nm) 

15.9 -24.6  km 
<8.6  -  13.3  nm) 


Mysticetes 

24.7  -  27.8  km 
(13.0  -  15.0  nm) 

25.9  -  42.6  km 
(14.0  -  23.0  nm) 

22.8  -  29.6  km 
(12.3  -  16.0  nm) 


additional  1.85-km  (l.O-nm)  buffer  zone, 
unless  the  marine  mammals  are  on  a 
course  within  the  buffer  zone  that  is 
taking  them  away  from  the  3.7-km  (2.0- 
nm)  safety  zone,  except  that  detonation 
would  not  occur  if  a  listed  marine 
mammal  is  detected  within  the  buffer 
zone,  and  subsequently  caiuiot  be 
detected,  until  sighting  and  acoustic 
teams  have  searched  the  area  for  2.5 
hoius  (approximately  3  times  the  typical 
large  whale  dive  duration).  If  a  northern 
right  whale  is  seen,  detonation  would 
not  occiu'  imtil  the  animal  is  positively 
reacquired  outside  the  buffer  zone  and 
at  least  one  additional  aerial  monitoring 
of  the  safety  range  and  buffer  zone 
shows  that  no  other  right  whales  are 
present; 

(5)  Detonation  would  not  occur  if  the 
sea  state  exceeds  3  (i.e.,  whitecaps  on  33 
to  50  percent  of  siuface;  0.6  m  (2  ft)  to 
0.9  m  (3  ft)  waves),  or  the  visibility  is 
not  5.6  km  (3  nm)  or  greater,  and  die 
ceiling  is  not  305  m  (1.000  ft)  or  greater; 

(6)  Detonation  would  not  occur  earlier 
than  3  hoius  after  sunrise  or  later  than 

3  hours  prior  to  sunset  to  ensure 
adequate  daylight  for  pre-  and  post- 
detonation  monitoring;  and 

(7)  The  area  would  be  monitored  for 
48  hours  after  each  detonation,  and  for 
7  days  following  the  last  detonation,  to 


find,  document  and  track  any  injured 
animals.  If  post-detonation  monitoring 
shows  that  marine  mammals  or  sea 
turtles  were  killed  or  injured  as  a  result 
of  the  test,  or  if  any  marine  mammals  or 
sea  turtles  were  observed  in  the  safety 
range  immediately  after  a  detonation, 
testing  would  be  halted  until  procedures 
for  subsequent  detonations  could  be 
reviewed  and  changed  as  necessary. 

Detailed  descriptions  of  the  measures 
for  mitigation  and  monitoring  the  shock 
test  can  be  found  in  Section  5  of  the 
Navy's  DEIS. 

Reporting 

Within  120  days  of  the  completion  of 
shock  testing,  the  Navy  woidd  submit  a 
final  report  to  NMFS.  This  report  would 
include  the  following  information:  (1) 
Date  and  time  of  each  of  the 
detonations;  (2)  a  detailed  description  of 
the  pre-test  and  post-test  activities 
related  to  mitigating  and  monitoring  the 
effects  of  explosives  detonation  on 
marine  mammals  and  thefr  populations; 
(3)  the  results  of  the  monitoring 
program,  including  numbers  by  species/ 
stock  of  any  marine  mammals  noted 
injured  or  killed  as  a  result  of  the 
detonations  and  numbers  that  may  have 
been  harassed  due  to  undetected 
presence  within  the  safety  zone;  and  (4) 
results  of  coordination  with  coastal 
marine  mammal/sea  turtle  stranding 
networks. 

Costs  and  Benefits 

In  addition  to  allowing  the  Navy  to 
take  a  small  number  of  marine  mammals 
incidental  to  conducting  the  shock  trial, 
this  rule  would  require  the  Navy  to 
provide  NMFS  and  the  public  with 
information  on  the  shock  trial's  effect  on 
the  marine  environment,  especially  on 
marine  mammals.  Besides  the  improved 
siu^vability  of  U.S.  armed  forces  at  sea 
and  the  Navy's  multi-billion  dollar  ship 
assets,  this  rule  would  result  in  NMFS 
and  the  public  being  provided  this 
information.  NMFS  believes  that 
obtaining  this  information  is  extremely 
important  because  shock  trials  are  not 
the  only  explosive  noise  source  in  the 
world's  oceans,  and  the  scientific 
findings  resulting  from  monitoring  is 
likely  to  be  directiy  applicable  to  futiure 
activities.  Also,  the  mitigation  measures 
for  protecting  marine  mammas,  sea 
turtles  and  other  marine  life  that  would 
be  requfred  by  the  rule  will  result  in  a 
substantial  reduction  in  impacts  on 
these  animals.  Without  these 
regulations,  these  mitigation  measures 
could  not  be  required  to  be  undertaken 
by  the  U.S.  Navy.  Also,  the  cost  to  the 
Navy  to  comply  with  the  mitigation  and 
monitoring  measures  that  would  be 
required  by  this  rule  cannot  be  fully 


determined  at  this  time.  NMFS  believes 
that  the  cost  would  be  approximately  $1 
million. 

NEPA 

On  December  10.  1999  (64  FR  69267). 
a  notice  of  availability  of  the  Navy  DEIS 
was  published.  The  public  comment  for 
that  document  was  extended  until 
March  31,  2000.  by  notification  in  the 
Federal  Register  (65  FR  4236).  NMFS  is 
a  cooperating  agency,  as  defined  by  the 
CEQ  (40  CFR  1501.6).  in  die  preparation 
of  this  DEIS. 

Endangered  Species  Act  (ESA) 

The  U.S.  Navy  requested  consultation 
with  NMFS  under  section  7  of  the  ESA 
on  this  action.  In  that  regard,  NMFS 
concluded  consultation  with  the  Navy 
on  this  activity  on  October  10,  2000.  If 
an  authorization  to  incidentally  take 
listed  marine  mammals  is  issued  under 
the  MMPA  for  this  action,  NMFS  will 
complete  consultation  imder  the  ESA  on 
the  regulations  and  the  LOA  and  issue 
an  Incidental  Take  Statement  under 
section  7  of  the  ESA. 

Preliminary  Conclusions 

Based  on  the  scientific  analyses 
detailed  in  the  ONR  DEIS  and  the 
Scripp'  application,  NMFS  has 
preliminarily  concluded  that  the 
incidental  taking  of  marine  mammals 
resulting  from  the  shock  trial  of  the  USS 
WINSTON  CHURCHILL  in  die  offshore 
waters  of  the  Adantic  Ocean  off  either 
Mayport,  FL,  or  Norfolk,  VA  or  the 
offshore  waters  of  the  Gulf  of  Mexico  off 
Pascagovda,  MS  would  result  in  only 
small  numbers  (as  the  term  is  defined  in 
§  216.103)  of  marine  mammals  being 
taken,  have  no  more  than  a  negligible 
impact  on  the  affected  marine  mammal 
stocks  or  habitats  and  not  have  an 
unmitigable  adverse  impact  on  Arctic 
subsistence  uses  of  marine  mammals. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments  on  the  proposed 
regulations  and  on  the  Navy's 
appUcation  for  taking  marine  mammals 
incidental  to  conducting  the  shock  trial. 
NMFS  requests  that  commenters  review 
the  Navy's  application  and  not  just 
submit  comments  based  solely  on  this 
document. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  Assistant  General  Coimsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  it  would  apply  only  to  the  U.S. 
Navy  and  would  have  no  effect,  directiy 
or  indirectiy,  on  small  businesses.  It 
will  also  affect  a  small  number  of 
confractors  providing  services  related  to 
reporting  the  impact  of  the  shock  trial 
on  marine  mammals.  Some  of  the 
affected  contractors  may  be  small 
businesses,  but  the  number  involved 
would  not  be  substantial.  Further,  since 
the  monitoring  and  reporting 
requirements  are  what  would  lead  to  the 
need  for  their  services,  the  economic 
impact  on  them  would  be  beneficial. 
Accordingly,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  do  not  apply  and 
a  a  regulatory  flexibility  analysis  has  not 
been  prepared. 

List  of  Sub)ects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians.  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  December  6,  2000. 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
Natioal  Marine  Fisheries  Service. 

For  reasons  set  forth  inthe  preamble, 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Subpart  N  is  revised  to  read  as 
follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

Subpart  N — Taking  of  Marine  Mammals 
Incidental  to  Shock  Testing  the  USS 
WINSTON  S.  CHURCHILL  by  Detonation  of 
Conventional  Explosives  in  the  Offshore 
Waters  of  the  U.S.  Atlantic  Coast 

216.151  Specified  activity .  geographical 
region,  and  incidental  take  levels. 

216.152  Effective  dates. 

216.153  Permissible  methods  of  taking; 
mitigation. 

216.154  Prohibitions. 

216.155  Requirements  for  monitoring  and 
reporting. 

216.156  Modifications  to  the  Letter  of 
Authorization. 
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Subpart  N — Taking  of  Marine  IMammals 
incidental  to  Shock  Testing  the  USS 
WINSTON  S.  CHURCHILL  by 
Detonation  of  Conventional  Explosives 
In  the  Offshore  Waters  of  the  U.S. 
Atlantic  Coast 

§216.151     Specified  activity,  geographical 
region,  and  incidental  tal(e  levels. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  marine 
mammals  specified  in  paragraph  (b)  of 
this  section  by  U.S.  citizens  engaged  in 
the  detonation  of  conventional  military 
explosives  within  the  waters  of  the  U.S. 
Atlantic  Coast  or  Gulf  of  Mexico 
offshore  Mayport,  PL,  Norfolk,  VA,  or 
Pascagoula,  MS,  for  the  purpose  of 
shock  testing  the  USS  SEAWOLF. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
to  the  following  species:  Blue  whale 
{Balaenoptera  musculus);  fin  whale  {B. 
physalus);  sei  whale  (B.  borealis); 
Bryde's  whale  (B.  edeni);  minke  whale 
(B.  acutorostrata);  humpback  whale 
{Megaptera  novaeangliae);  northern 
right  whale  (Eubalaena  glacialis);  sperm 
whale  (Physeter  macrocephalus);  dweirf 
sperm  whale  [Kogia  simus);  pygmy 
sperm  whale  (K.  breviceps);  pilot  whales 
[Globicephala  melas,  G. 
macrorhynchus);  Atlantic  spotted 
dolphin  (SteneUa  frontalis);  Pantropical 
spotted  dolphin  (S.  attenuata);  striped 
dolphin  (SteneUa  coeruleoalba);  spinner 
dolphin  (S.  longirostris);  Clymene 
dolphin  (S.  clymene);  bottlenose 
dolphin  (Tursiops  truncatus);  Risso's 
dolphin  (Grampus  griseus);  rough- 
toothed  dolphin  (Steno  bredanensis); 
killer  whale  (Orcinus  orca);  false  killer 
whale  [Pseudorca  crassidens);  pygmy 
killer  whale  (Feresa  attenuata);  Eraser's 
dolphin  (Lagenodelphis  hosei);  harbor 
porpoise  (Phocoena  phocoena);  melon- 
headed  whale  (Peponocephala  electra); 
northern  bottlenose  whale  (Hyperoodon 
ampuUatus);  Cuvier's  beaked  whale 
(Ziphius  cavirostris),  Blainville's  beaked 
whale  (Mesoplodon  densirostris); 
Gervais'  beaked  whale  (M.  europaeus); 
Sowerby's  beaked  whale  (M.  bidens); 
True's  beaked  whale  (M.  minis); 
common  dolphin  (Delphinus  delphis); 
Atlantic  white-sided  dolphin 
(Lagenorhynchus  acutus);  and  harbor 
seals  (Phoca  vitulina). 

(c)  The  incidental  take  of  marine 
mammals  identified  in  paragraph  (b)  of 
this  section  is  limited  to  a  total  of  no 
more  than  7  mortalities,  12  injiu-ies,  and 
14,640  takings  by  harassment  for 
detonations  in  the  Norfolk,  VA  area;  4 
mortalities,  6  injuries,  and  2,885  takings 
by  harassment  in  the  Mayport  area;  or 

3  mortalities,  4  injuries,  and  3,132 
takings  by  harassment  at  the  Pascagoula 


site,  except  that  the  taking  by  serious 
injury  or  mortality  for  species  listed  in 
paragraph  (b)  of  this  section  that  are  also 
listed  as  threatened  or  endangered 
under  §  17.11  of  this  tide,  is  prohibited. 

§216.152    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  April  1,  2001,  through 
September  30,  2001. 

§  216.153    Permissible  methods  of  taking; 
mitigation. 

(a)  Under  a  Letter  of  Authorization 
issued  piu-suant  to  §  216.106,  the  U.S. 
Navy  may  incidentally,  but  not 
intentionally,  take  marine  manmials  by 
harassment,  injury  or  mortality  in  the 
course  detonating  up  to  4  4,536  kg 
(10,000  lb)  conventional  explosive 
charges  within  the  area  described  in  § 
216.151(a)  provided  all  terms, 
conditions,  and  requirements  of  these 
regidations  and  such  Letter  of 
Authorization  are  complied  with. 

(b)  The  activity  identified  in 
paragraph  (a)  of  this  section  must  be 
conducted  in  a  manner  that  minimizes, 
to  the  greatest  extent  possible,  adverse 
impacts  on  marine  manunals  and  their 
habitat.  When  detonating  explosives, 
the  following  mitigation  measures  must 
be  utilized: 

(1)  If  marine  mammals  are  observed 
within  the  designated  safety  zone 
prescribed  in  the  Letter  of 
Authorization,  or  within  the  buffer  zone 
prescribed  in  the  Letter  of  Authorization 
and  on  a  course  that  will  put  them 
within  the  safety  zone  prior  to 
detonation,  detonation  must  be  delayed  . 
until  the  marine  manunals  are  no  longer 
within  the  safety  zone  or  on  a  course 
within  the  buffer  zone  that  is  taking 
them  away  fi-om  the  safety  zone. 

(2)  If  a  marine  mammal  listed  under 
the  Endangered  Species  Act  is  detected 
within  the  buffer  zone,  and 
subsequently  cannot  be  detected, 
detonation  must  not  occiu  until  sighting 
and  acoustic  teams  have  searched  the 
area  for  2.5  hours. 

(3)  ff  a  northern  right  whale  is  seen, 
detonation  must  not  occur  until  the 
animal  is  positively  reacquired  outside 
the  buffer  zone  and  at  least  one 
additional  aerial  monitoring  of  the 
safety  range  and  buffer  zone  shows  that 
no  other  right  whales  are  present; 

(4)  If  weather  and/or  sea  conditions  as 
described  in  the  Letter  of  Authorization 
preclude  adequate  aerial  surveillance, 
detonation  must  not  occur  until 
conditions  improve  sufficiently  for 
aerial  surveillance  to  be  imdertaken. 

(5)  U  post-test  surveys  determine  that 
an  injurious  or  lethal  take  of  a  marine 
mammal  has  occiured,  the  test 
procedure  and  the  monitoring  methods 


must  be  reviewed  and  appropriate 
changes  must  be  made  prior  to 
conducting  the  next  detonation. 

§216.154    Prohibitions. 

Notwithstanding  takings  authorized 
by  §  216.151(b)  and  by  a  Letter  of 
Authorization  issued  under  §  216.106, 
the  following  activities  are  prohibited: 

(a)  The  taking  of  a  marine  mammal 
that  is  other  than  unintentional. 

(b)  The  violation  of,  or  failiu-e  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  under  §  216.106. 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  not 
specified  in  this  subpart. 

§  216.155    Requirements  for  monitoring 
and  reporting. 

(a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  activity  on  marine  mammals.  The 
holder  must  notify  the  appropriate 
Regional  Director  at  least  2  weeks  prior 
to  activities  involving  the  detonation  of 
explosives  in  order  to  satisfy  paragraph 
(f)  of  this  section. 

(b)  The  holder  of  the  Letter  of 
Authorization  must  designate  qualified 
on-site  individuals,  as  specified  in  the 
Letter  of  Authorization,  to  record  the 
effects  of  explosives  detonation  on 
marine  mammals  that  inhabit  the 
Atlantic  Ocean  test  area. 

(c)  The  test  area  must  be  surveyed  by 
marine  mammal  biologists  and  other 
trained  individuals,  and  the  marine 
mammal  populations  monitored,  48-72 
hours  prior  to  a  scheduled  detonation, 
on  the  day  of  detonation,  and  for  a 
period  of  time  specified  in  the  Letter  of 
Authorization  after  each  detonation. 
Monitoring  shall  include,  but  not 
necessarily  be  limited  to,  aerial  and 
acoustic  surveillance  sufficient  to 
ensure  that  no  marine  mammals  are 
within  the  designated  safety  zone  nor 
are  likely  to  enter  the  designated  safety 
zone  prior  to  or  at  the  time  of 
detonation. 

(d)  Under  the  direction  of  a  certified 
marine  mammal  veterinarian, 
examination  and  recovery  of  any  dead 
or  injured  marine  mammals  will  be 
conducted.  Necropsies  will  be 
performed  and  tissue  samples  taken 
from  any  dead  animals.  After 
completion  of  the  necropsy,  animals  not 
retained  for  shoreside  examination  will 
be  tagged  and  returned  to  the  sea.  The 
occurrence  of  live  marine  mammsds  will 
also  be  documented. 

(e)  Activities  related  to  the  monitoring 
described  in  paragraphs  (c)  and  (d)  of 


this  section,  or  in  the  Letter  of 
Authorization  issued  under  §  216.106, 
including  the  retention  of  marine 
mammals,  may  be  conducted  without 
the  need  for  a  separate  scientific 
research  permit.  The  use  of  retained 
marine  mammals  for  scientific  research 
other  than  shoreside  examination  must 
be  authorized  pursuant  to  subpart  D  of 
this  part. 

(f)  In  coordination  and  compliance 
with  appropriate  Navy  regulations,  at  its 
discretion,  the  National  Marine 
Fisheries  Service  may  place  an  observer 
on  any  ship  or  aircraft  involved  in 
marine  mammal  reconnfiissance,  or 
monitoring  either  prior  to,  during,  or 
after  explosives  detonation  in  order  to 
monitor  the  impact  on  marine 
mammals. 

(g)  A  final  report  must  be  submitted 
to  the  Director,  Office  of  Protected 
Resources,  no  later  than  120  days  after 
completion  of  shock  testing  the  USS 


WINSTON  S.  CHURCHILL.  This  report 
must  contain  the  following  information: 
*■  (1)  Date  and  time  of  all  detonations 
conducted  imder  the  Letter  of 
Authorization. 

(2)  A  description  of  all  pre-detonation 
and  post-detonation  activities  related  to 
mitigating  and  monitoring  the  effects  of 
explosives  detonation  on  marine 
mammal  populations. 

(3)  Results  of  the  monitoring  program, 
including  numbers  by  species/stock  of 
any  marine  mammals  noted  injured  or 
killed  as  a  result  of  the  detonation  and 
numbers  that  may  have  been  harassed 
due  to  presence  within  the  designated 
safety  zone. 

(4)  Results  of  coordination  with 
coastal  marine  mammal/sea  turtie 
stranding  networks. 

§  216.156    Modifications  to  the  Letter  of 
Auttiorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §  216.106,  except  as 
provided  in  paragraph  (b)  of  tills 


section,  no  substantive  modification, 
including  withdrawal  or  suspension,  to 
the  Letter  of  Authorization  issued 
pursuant  to  §  216.106  and  subject  to  the 
provisions  of  this  subpart  shall  be  made 
luitil  after  notice  and  an  opportunity  for 
public  comment. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.151(b),  or 
that  significantiy  and  detrimentally 
alters  the  scheduling  of  explosives 
detonation  within  the  area  specified  in 
§  216.151(a),  the  Letter  of  Authorization 
issued  pursuant  to  §  216.106  may  be 
substantively  modified  without  prior 
notice  and  an  opportunity  for  public 
comment.  Notification  will  be  published 
in  the  Federal  Register  subsequent  to 
the  action. 

[FR  Doc.  00-31624  Filed  12-11-00:  8:45  am] 
BILLING  CODE:  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Meeting  of  the  Advisory  Committee  on 
Actuarial  Examinations 

agency:  Joint  Board  for  the  Enrollment 
of  Actuaries. 
ACTION:  Notice. 

SUMMARY:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  meeting  of 
the  Advisory  Committee  on  Actuarial 
Examinations  (portions  of  which  will  be 
open  to  the  public)  in  Washington,  DC 
at  the  Office  of  Director  of  Practice  on 
January  8  and  9,  2001. 
DATES:  Monday,  January  8,  2001,  from  9 
a.m.  to  5  p.m.,  and  Tuesday,  January  9, 
2001  from  8:30  a.m.  to  5  p.m.. 
ADDRESSES:  The  meeting  will  be  held  in 
Suite  4200E,  Conference  Room,  Fourth 
Floor,  Franklin  Court  Building,  1099 
14th  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  W.  McDonough,  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries,  202-694-1805. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  in  Suite  4200E,  Conference 
Room,  Fourth  Floor,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC  on  Monday,  January  8, 
2001,  from  9  a.m.  to  5  p.m.,  and 
Tuesday,  January  9,  2001,  from  8:30 
a.m.  to  5  p.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  29  U.S.C.  1242(a)(1)(B)  and  to 
review  the  November  2000  Joint  Board 
examinations  in  order  to  make 
recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
score.  Topics  for  inclusion  on  the 


syllabus  for  the  Joint  Board's 
examination  program  for  the  November 
2001  pension  actuarial  examination  and 
the  May  2001  basic  actuarial 
examinations  will  be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
that  the  portions  of  the  meeting  dealing 
with  the  discussion  of  questions  which 
may  appear  on  the  Joint  Board's 
examinations  and  review  of  the 
November  2000  Joint  Board 
examinations  fall  within  the  exceptions 
to  the  open  meeting  requirement  set 
forth  in  5  U.S.C.  552b(c)(9)(B),  and  that 
the  public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1  p.m.  on  January  8 
and  will  continue  for  as  long  as 
necessary  to  complete  the  discussion, 
but  not  beyond  3  p.m..  Time  permitting, 
after  the  close  of  this  discussion  by 
Committee  members,  interested  persons 
may  make  statements  germane  to  this 
subject.  Persons  wishing  to  make  oral 
statements  should  must  notify  the 
Executive  Director  in  writing  prior  to 
the  meeting  in  order  to  aid  in 
scheduling  the  time  available  and  must 
submit  the  written  text,  or  at  a 
minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  10  minutes  in  length. 
All  other  persons  planning  to  attend  the 
public  session  must  also  notify  the 
Executive  Director  in  writing  to  obtain 
building  entry.  Notifications  of  intent  to 
make  an  oral  statement  or  to  attend 
must  be  faxed,  no  later  than  December 
30.  2000,  to  202-694-1876,  Attn: 
Executive  Director.  Any  interested 
person  also  may  file  a  written  statement 
for  consideration  by  the  Joint  Board  and 
the  Conmiittee  by  sending  it  to  the 
Executive  Director:  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  Internal 
Revenue  Service,  Attn:  Executive 
Director  SC:DOP,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

Dated:  November  27,  2000. 
Patrick  W.  McDonough, 

Executive  Director,  Joint  Board  for  the 

Enrollment  of  Actuaries. 

[FR  Doc.  00-31502  Filed  12-11-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

Provincial  Advisory  Committees 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  advisory  committee 
renewal. 

SUMMARY:  In  response  to  the  continued 
need  of  the  Department  of  Agriculture 
and  the  Department  of  the  Interior  for 
advice  on  coordination  and 
implementation  of  the  Record  of 
Decision  of  April  13,  1994,  for 
Management  of  Habitat  for  Late- 
Successional  and  Old-Growth  Forest 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl,  the  Departments 
have  renewed  the  Provincial  Advisory 
Committees  for  12  provinces.  The 
purpose  of  the  Provincial  Advisory 
Committees  is  to  provide  advice  on 
coordinating  the  implementation  of  the 
Record  of  Decision  and  to  make 
recommendations  promoting  the 
integration  and  coordination  of  forest 
management  activities  between  Federal 
and  non-Federal  entities, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Stephens,  Planning  Specialist, 
Forest  Service,  USDA,  (202)  205-0948, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Department  of  Agriculture,  in 
consultation  with  the  Department  of  the 
Interior,  has  renewed  the  Provincial 
Advisory  Committees  (PACs),  which 
will  advise  the  Provincial  Interagency 
Executive  Committee  (PIEC).  The 
purpose  of  the  PIEC  is  to  facilitate  the 
coordinated  implementation  of  the 
Record  of  Decision  of  April  13,  1994. 
The  PIEC  consists  of  representatives  of 
the  following  Federal  agencies:  the 
Forest  Service,  the  Bureau  of  Land 
Management,  the  Fish  and  Wildlife 
Service,  the  National  Marine  Fisheries 
Service,  the  National  Park  Service,  the 
Bureau  of  Indian  Affairs,  the 
Environmental  Protection  Agency,  the 
Army  Corps  of  Engineers,  the  Natm-al 
Resource  Conservation  Service,  and  the 
Geological  Survey's  Biological 
Resources  Division. 

Ecosystem  management  at  the 
province  level  requires  improved 
coordination  among  governmental 
entities  responsible  for  land 
management  decisions  and  the  public 
those  agencies  serve.  The  PACs  provide 


advice  and  recommendations  to 
promote  integration  and  coordination  of 
forest  management  activities  between 
Federal  and  non-Federal  entities.  Each 
PAC  will  provide  advice  regarding 
implementation  of  a  comprehensive 
ecosystem  management  strategy  for 
Federal  land  within  a  province 
(provinces  are  defined  in  the  Record  of 
Decision  at  E-19). 

The  chairing  responsibility  of  the 
PACs  will  alternate  annually  between 
the  Forest  Service's  and  the  Bureau  of 
Land  Management's  representative. 
When  the  Bureau  of  Land  Management 
is  not  represented  on  the  PIEC,  the 
Forest  Service  representative  will  serve 
as  chair.  The  chair,  or  a  designated 
agency  employee,  will  serve  as  the 
Designated  Federal  Official  under 
sections  10(e)  and  (f)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.). 

The  renewal  of  the  PACs  does  not 
require  an  amendment  of  Bureau  of 
Land  Management  or  Forest  Service 
plaiming  documents  because  the 
renewal  does  not  affect  the  standards 
and  guidelines  or  land  allocations.  The 
Bureau  of  Land  Management  and  Forest 
Service  will  provide  further  notices,  as 
needed,  for  additional  actions  or 
adjustments  when  implementing 
interagency  coordination,  public 
involvement,  and  other  aspects  of  the 
Record  of  Decision. 

Equcd  opportunity  practices  are 
followed  in  all  appointments  to  the 
advisory  committees.  To  ensure  that  the 
recommendations  of  the  PACs  have 
taken  into  account  the  needs  of  diverse 
groups  served  by  the  Departments, 
membership  will  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  persons  with 
disabilities,  and  senior  citizens. 

Dated:  October  23,  2000. 
Paul  W.  Fiddick, 

Assistan  t  Secretary  for  Administration. 

[FR  Doc.  00-31538  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  3410-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Reinstatement  and 
Revision  of  a  Previously  Approved 
Information  Collection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  A.ct  of  1995,  this 


notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA)  to 
request  the  reinstatement  and  revision 
of  a  previously  approved  information 
collection.  This  information  is  used  by 
CCC  and  FSA  to  issue  payments  or  other 
disbursements.  The  program  under 
which  payments  are  made  are 
authorized  by  the  Agricultural  Act  of 
1970,  the  Commodity  Credit 
Corporation  Charter  Act,  the  Food 
Security  Act  of  1985,  and  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (1996  Act). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  12,  2001 
to  be  assured  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  David  Tidwell,  Agricultural 
Program  Specialist,  Production, 
Emergencies,  and  Compliance  Division, 
USDA,  FSA,  STOP  0517,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0517,  telephone 
(202) 720-4542. 
SUPPLEMENTARY  INFORMATION: 

Title:  Payer's  Request  for  Identifying 
Number. 

OMB  Control  Number:  0560-0121. 

Expiration  Date:  October  31,  2000. 

Type  of  Request:  Reinstatement  and 
revision  of  a  previously  approved 
information  collection. 

Abstract:  In  order  to  provide  the 
Internal  Revenue  Service  with  proper 
identification  for  the  processing  of  tax 
returns,  all  producers  who  receive  CCC 
and  FSA  program  payments  must 
provide  FSA  with  a  social  security, 
employer,  or  IRS  identifying  ntmiber. 
Form  CCC-343,  Payer's  Request  for 
Identifying  Number,  wrill  collect  this 
information  without  regard  to  whether 
the  payee  is  required  to  file  a  tax  return 
or  is  covered  by  social  security. 

The  county  FSA  office  prepares  a 
CCC-343  for  each  producer  who  has  not 
furnished  a  producer  ID  number.  Once 
the  ID  nimiber  is  obtained  and  provided 
to  the  county  FSA  office,  the  producer 
is  not  requested  to  provide  this 
information  again. 

FSA  does  not  make  any  program 
payment  imtil  a  producer  furnishes  a 
social  security,  employer,  or  IRS 
identifying  number. 

Identification  of  producers  allows 
FSA  to  provide  IRS  with  identifying 
numbers  for  tax  collection  purposes. 
Section  6676  of  the  Internal  Revenue 
Code  provides  a  penalty  for  feulure  to 
furnish  an  identifying  number  to  a  payer 
required  to  report  such  number  to  the 
Service. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .08  (5  minutes) 
per  response. 


Respondents:  Producers. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regidatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  David  Tidwell, 
Agricultural  Program  Specialist, 
Production,  Emergencies,  and 
Compliance  Division,  USDA,  FSA, 
STOP  0517,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
2415,  (202)  720-^542. 

Copies  of  the  information  collection 
may  be  obtained  from  David  Tidwell  at 
the  above  address. 

Signed  at  Washington,  DC,  on  December  5, 
2000. 

Keith  Kelly. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  00-31623  Filed  12-11-00;  8:45  amj 

BILUNG  COOE  3410-Ofr-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Proposed  Change  in  Price 
Support  Differentials  for  Flue-Cured 
Tobacco,  and  Invitation  to  Comment 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments.  ^ 

SUMMARY:  The  Conunodity  Credit 
Corporation  (CCC)  is  proposing  to  set 
price  support  differentials  for  the  2001 
crop  of  flue-cured  tobacco,  that,  because 
of  market  conditions,  would  provide  a 
zero  price  support  rate  for  tobacco  that 
has  not  been  cured  in  bams  with  an 
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indirect  heat  source.  In  order  that 
tobacco  can  be  duly  valued  for  price 
support  purposes,  farmers  will,  if  the 
proposal  is  adopted,  be  required  to 
certify  whether  their  barns  have  an 
indirect  heat  source. 
DATES:  Comments  on  this  proposal 
should  be  received  by  December  27, 
2000  to  be  assured  of  consideration  and 
should  be  directed  to  the  individual 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hatcher,  Director,  Tobacco  and 
Peanuts  Division,  United  States 
Department  of  Agriculture  (USDA), 
1400  Independence  Avenue,  SW.,  STOP 
0574.  Washington,  DC  20250-0514. 
telephone  (202)  720-0156  or  FAX  (202) 
418-4270. 

SUPPLEMENTARY  INFORMATION:  Quotas  for 
tobacco  production  are  administered 
under  the  Agricultiu-al  Adjustment  Act 
of  1938.  7  U.S.C.  1281  et  seq.  Where 
quotas  for  a  kind  of  tobacco  have  been 
approved  by  producers  of  that  kind  of 
tobacco,  price  support  is  made  available 
for  that  tobacco  under  the  terms  and 
conditions  of  Section  106  the 
Agricultural  Act  of  1949,  7  U.S.C.  1421, 
et  seq.  Flue-cured  tobacco  is  one  of  the 
kinds  of  tobacco  for  which  quotas  have 
been  approved.  Regulations  for 
governing  price  support  and  quotas  for 
tobacco  are  found  at  7  CFR  parts  723 
and  1464. 

Price  support  is  made  available 
through  non-recourse  loans  to  farmers 
through  a  designated  producer-member 
association,  which  in  the  case  of  flue- 
cured  tobacco  is  the  Flue-Cured 
Tobacco  Stabilization  Corporation 
(Stabilization).  As  such,  the  loans  do  not 
have  to  be  repaid,  but  rather  the  tobacco 
is  placed  in  Stabilization's  inventory 
and  Stabilization  then  attempts  to  sell 
the  tobacco  for  the  highest  price 
possible.  Losses  on  inventory  tobacco 
are  covered  by  assessments  levied 
against  all  producers  (and  buyers)  of 
flue-cured  tobacco,  irrespective  of,  in 
the  case  of  producers,  whether  that 
individual  producer  placed  any  tobacco 
under  a  price  support  loan. 

The  average  loan  rate  for  the  tobacco 
is  set  for  each  crop  year  under  a  formula 
which  is  set  out  in  Section  106  of  the 
1949  Act,  but,  in  making  those  loans, 
variations  for  location  and  other  factors 
are  made  in  the  loan  amount  which  is 
available  for  an  individual  lot  of 
tobacco.  Such  variations  in  the  price 
support  level  are  known  as 
"differentials".  They  are  provided  for 
explicitly  in  Section  403  of  the  1949 
Act.  which  is  foimd  at  7  U.S.C.  1423. 
That  section  was  suspended  for 
commodities  other  than  tobacco  for  the 
1996-2000  crops  by  Section  171  of  the 


Agricultiu-al  Market  Transition  Act 
(AMTA),  Public  Law  104-127,  but 
remains  in  force  for  tobacco.  Under  the 
provisions  of  section  403  of  the  1949 
Act,  the  Secretary  may  (and  the 
Secretary  has  done  so  consistently  for 
many  years)  make  appropriate 
adjustment  in  the  support  price  for 
differences  in  grade,  type,  quality, 
location  and  other  factors.  The 
adjustments  must,  insofar  as  practicable, 
be  made  in  such  manner  that  the 
average  support  price  for  the  commodity 
will,  on  the  basis  of  the  anticipated 
incidence  of  such  factors,  be  equal  to 
the  national  average  level  of  support 
determined  in  accordance  with  section 
106  of  the  1949  Act.  Using  this 
authority,  differentials  are  established 
each  crop  year  for  quota  tobaccos,  by 
kind. 

This  notice  proposes  to  change  the 
flue-cured  tobacco  price  support 
differentials  effective  for  the  2001  crop 
year  to  provide  for  differing  valuations 
of  tobacco  based  on  the  heat  source  of 
the  bam  in  which  the  tobacco  is  ciu^d. 
Specifically,  it  is  proposed  in  this  notice 
that  the  differentials  for  the  upcoming 
crop  year  be  adjusted  so  that  flue-cured 
tobacco  cured  in  bams  which  use  a 
direct  heat  source  would  have  a  price 
support  value  of  zero.  For  ease  of 
reference,  and  for  reasons  which  are 
explained  below,  those  barns  with  a 
direct  heat  source  will  be  referred  to  as 
"un-improved"  bams  and  those  with  an 
indirect  heat  source  will  be  identified  as 
"improved"  barns.  However,  those 
barns  which  have  been  built  with  an 
indirect  heat  source  would,  of  course,  be 
treated  the  same  as  those  which  have 
been  converted,  or  "improved"  by 
changing  the  heat  source  from  a  direct 
soiux^e  to  an  indirect  source. 

The  change  in  differentials  set  out  in 
this  notice  is  being  proposed  at  the 
request  of  Stabilization,  the  producer- 
owned  association.  According  to 
Stabilization,  buyers  in  recent  years 
have  increasingly  been  concerned  about 
flue-cured  tobacco  ciued  in  barns  with 
direct  heat  soiu-ces  because  of  the  desire 
of  buyers  to  reduce  nitrosamines  which 
can  form  through  direct  heating.  Due  to 
those  concerns  and  as  part  of  a  long- 
term  effort  to  reduce  nitrosamines, 
Stabilization  has  informed  USDA  that 
buyers  will  no  longer,  effective  with  the 
2001  crop,  buy  tobacco  cured  using 
direct  heat;  that  is,  Stabilization  has 
indicated  that  the  market  value  of 
direct-heated  tobacco  is  zero.  Recently, 
however,  by  a  joint  enterprise  between 
tobacco  buyers  and  Stabilization, 
fanners  have  been  provided  funding  to 
convert  their  bams  from  direct  heat  to 
indirect  heat. 


In  the  meantime,  however,  because  of 
these  buyer  preference  and  demands, 
producers,  through  their  association 
(Stabilization),  have  requested  that  the 
price  support  value  of  the  tobacco 
produced  in  un-improved  bams  be  zero 
because  otherwise,  it  is  feared,  the 
tobacco  will  go  into  the  price  support 
inventory,  will  not  be  marketable,  and 
will  produce  losses  that  must  be  home 
by  all  producers  together  in  the  form  of 
the  higher  "no  net  cost  assessments," 
referred  to  above,  which,  under  the 
terms  of  the  1949  Act,  are  designed  to 
help  assure  that  the  tobacco  program  is 
operated  at  no  net  cost  to  the  public 
other  than  the  costs  associated  with 
price  support  programs  in  general.  Since 
there  is  no  indication  that  the  market 
price  of  the  tobacco  will  be  greater  than 
zero,  this  notice  proposes  adopting  the 
suggestion  of  the  producer  association. 
However,  in  proposing  to  set  the 
differentials  at  zero  for  tobacco 
produced  in  un-improved  bams,  the 
Department  is  not  making  a 
determination  about  the  benefits  of,  or 
need  for.  bam  improvement,  or  even 
whether  the  general  trends  in  bam 
improvement  are  a  good  idea  or  a  bad 
idea.  Rather,  the  differential 
determination  is  made  on  the  expected 
actual  market  price  for  tobacco 
produced  in  the  un-improved  bams, 
taking  into  account  the  assessment  of 
that  price  being  made  by  the  producer 
association  it§elf.  It  is  realized,  however, 
that  this  determination  may  involve 
difficulty  for  some  farmers  who  do  not, 
or  can  not.  make  the  improvements  to 
their  bams  despite  the  incentives  being 
offered  in  the  industry  to  make  that 
change.  For  that  reason,  comment  on 
this  proposal  is  requested.  While  all 
comments  are  welcome  and  solicited, 
respondents  should,  in  particular, 
address  the  question  of  whether  tobacco 
in  un-improved  bams  will,  in  fact,  have 
a  market  value  for  the  upcoming  crop 
year.  It  bears  emphasizing  that 
irrespective  of  the  outcome  of  the 
proposal  set  out  in  this  notice,  tobacco 
produced  in  direct-heated  bams  will 
still  be,  at  least  technically,  elfgible  for 
price  support  in  that  the  tobacco  will 
meet  the  minimum  requirement  that 
tobacco  must  meet  to  generate  a  price 
support  loan  as  set  out  in  part  1464. 
However,  of  course,  this  will  not  be  of 
much  value  to  the  farmer,  in  terms  of 
loan  access  since  the  loan  value 
assigned  the  tobacco  would  be  zero,  or, 
perhaps,  close  to  zero  Because  this  is 
strictly  a  price  determination,  it  does 
not  appear  that  any  change  to  program 
regulations,  such  as  the  regulation  at  7 
CFR  1464.8  dealing  with  tobacco 
eligibility  standards,  needs  to  be  made 


on  an  emergency  basis  to  make  the 
change  set  forth  in  this  notice.  Likewise, 
whether  or  not  the  differential  proposal 
is  adopted,  this  action  will  not  prohibit 
tobacco  from  un-improved  bams  from 
being  marketed  to  buyers  which  of  itself 
would  mitigate  an  error  in  determining 
the  market  value  of  the  tobacco  given 
that  if  the  market  value  of  the  tobacco 
is  greater  then  zero,  producers  will  be 
free  to  market  the  tobacco  at  whatever 
price  the  market  will  be  bear.  Such 
marketings,  if  they  do  produce  a  retiun 
greater  than  zero,  will  at  least  indirectly 
benefit  from  the  price  support  system 
because  that  system  aids  the  market 
price  of  all  tobacco  by  lifting  the  price 
for  competing  producers  of  the  same 
kind  of  domestic  tobacco. 

In  order  to  assiue  that  there  are  no 
loan  losses,  the  proposal  wall  require 
certifications  by  producers  of  whether 
their  tobacco  has  or  has  not  been 
produced  in  improved  bams.  For  these 
purposes,  an  improved  bam  would  be 
any  bam  which  has  been  retrofitted 
under  the  association's  program  or 
which  otherwise  have  been  built  with, 
or  improved  to  include,  the  technology 
that  produces  the  market-preferred 
tobacco.  In  making  this  proposal,  the 
Department  wished  to  emphasize  that  it 
would  be  preferable  if  accommodations 
could  be  made  within  the  industry  to 
allow  disadvantaged  farmers  extra  time 
to  complete  bam  improvements  or  to 
provide  greater  funding  so  that  this 
change  in  market  arrangements  will 
produce  less  harm.  To  that  end,  the 
comments,  which  would  include 
comment  from  the  associations,  and 
others  interested  in  this  issue,  on 
whether  there  will  be  efforts  made  to 
provide  for  such  assistance  and  on 
whether  such  considerations  should  be 
taken  in  consideration  in  setting  the 
differentials.  However,  it  should  be 
understood  that  if  the  market  value  of 
the  tobacco  is  indeed  zero  and  despite 
that  market  value,  no  change  was  made 
in  the  differentials,  this  would  mean  not 
only  that  there  would  likely  be  loan 
losses  but  that  because  of  those  losses  it 
would  be  necessary  to  increase  tobacco 
assessments  immediately  (that  is.  for  the 
2001  crop)  to  cover  such  losses,  as 
required  by  the  1949  Act.  Such 
assessments  could  be  considerable. 

Following  the  receipt  of  the 
comments,  the  Secretary  will  take  such 
action  as  may  be  warranted,  taking  into 
account  the  comments  and  any  other 
information  as  may  be  relevant. 

Proposed  Change  in  Differentials  for 
Flue-Cvued  Tobacco:  Accordingly,  it  is 
proposed  with  respect  to  the  2001  and 
subsequent  crops  of  flue-cured  tobacco 
that  the  differentials  for  such  tobacco 
provide  (1)  that  the  price  support  low 


value  of  tobacco  produced  in  a  bam 
without  an  acceptable  indirect  heat 
source  for  curing  should  be  zero  and  (2) 
that  producers  should  be  required  to 
certify  in  a  manner  acceptable  to  CCC 
whether  their  tobacco  which  is 
presented  for  a  price  support  loan  has 
been  cured  in  a  bam  with  an  acceptable 
heat  source.  Such  certifications  may  be 
tied  to  a  program  of  barn  improvement 
implemented  by  Stabilization  as  needed 
to  assiu«  a  proper  valuation  of  the 
tobacco  for  price  support  purposes. 

Signed  at  Washington,  DC.  on  December  7, 
2000. 

Keith  Kelly, 

Administrator.  Farm  Service  Agency  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  00-31673  Filed  12-7-00;  4:54  pm] 

BHAJNG  CODE  341(MI6-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Horsethlef 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  piu"pose  of  this  notice  is 
to  inform  the  public  that  the  Forest 
Service  intends  to  prepare  an 
environmental  impact  statement  for  the 
Horsethief  project,  Sierra  National 
Forest  Fresno  County,  California. 
DATES:  The  public  is  asked  to  submit 
any  issues  regarding  potential  effects  of 
the  proposed  action  or  alternatives  by 
January  15,  2001. 

ADDRESSES:  Send  written  comments  to 
Ray  Porter,  District  Ranger,  Pineridge/ 
King  River  Ranger  District,  P.O.  Box 
559,  Prather,  California  93651. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Sorini-Wilson,  Team  Leader  at  (559) 
855-5355,  or  e-mail  ksorini@fs.fed.us. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Early  Public 
Involvement 

In  1995,  the  NEPA  process  for 
Horsethief  began;  knowing  the  main 
focus  would  be  to  re-introduce  fire  into 
the  ecosystem  with  fuels  reduction 
through  timber  harvest.  A  letter  was 
sent  to  the  public,  requesting 
preliminary  input  in  defining  the 
characteristics  of  a  healthy  and  viable 
ecosystem  and  to  assist  in  planning 
projects  that  would  achieve  those 
characteristics.  Two  public  field  trips  to 
Horsethief  occurred  in  June  1995  and 
specialists  began  gathering  information 
about  existing  condition.  A  conscious 
decision  was  made  by  the  Forest 


Supervisor  to  defer  plaiming  efforts  in 
order  to  better  understand  ecosystem 
management.  An  ecosystem 
management  plan  was  prepared  and 
signed  in  June  of  1997.  The  Plan  is  titled 
Horsethief  Ecosystem  Analysis  Plan. 
From  this  Ecosystem  Analysis  an 
Enviroimiental  Assessment  titled 
Horsethief  Environmental  Assessment 
was  completed  and  sent  out  for 
comments  in  December  1999;  with  the 
comments  received  and  new  scientific 
information  it  was  decided  to  prepare 
an  Environmental  Impact  Statement.  No 
additional  public  meetings  are 
anticipated. 

Proposed  Action 

The  proposed  action  is  to  reintroduce 
fire,  improve  forest  tiealth.  manage 
stand  structure  and  density  for  the 
survival  and  growth  of  conifer/ oak 
seedlings  and  reestablish  conifers  while 
providing  desired  spotted  owl  habitat 
within  Spotted  Owl  Habitat  Area 
(SOHA  #14.  FR031). 

The  need  is  due  to  the  high  risk  of 
stand  replacing  fire,  the  potential  loss  to 
the  current  investment  (plantations) 
fi'om  fire  and  disease,  and  the  potential 
for  fires  to  exceed  the  boundaries  of  one 
watershed.  A  current  fire  risk  analysis 
has  shown  this  watershed  to  be  at  high 
risk  for  a  stand  replacing  fire. 

The  need  for  forest  health 
improvement  is  due  to  high  tree 
densities  are  increasing  tree  stress, 
susceptibility  to  stand  replacing  fire, 
susceptibility  of  insect  attack  and 
disease;  and  plantations  are  at  risk  to 
increased  infestations  of  mistletoe  from 
infected  mistletoe  trees. 

The  need  to  improve  the  habitat 
conditions  of  SOHA  #14  is  due  to  lack 
of  nesting  habitat,  excessive  foraging 
habitat,  vegetation  conditions  are  not 
appropriate  for  increasing  non- 
overlapping  canopy  cover,  and 
previously  harvested  areas  are  not 
providing  nesting  or  foraging  habitat. 

The  proposed  activities  are  consistent 
with  the  LRMP  and  the  Horsethief 
Ecosystem  Analysis  Plan.  The  project 
prescriptions  will  be  foUovdng 
California  Spotted  Owl  (CASPO) 
guidelines  (USDA  1993)  and  the 
recommended  direction  suggested  in  the 
Regional  Forester's  letter  of  May  1, 
1998. 

Preliminary  Alternatives  to  the 
Proposed  Action 

To  comply  with  NEPA.  the  Forest 
Service  will  evaluate  alternatives  to  the 
proposed  action  within  the  EIS, 
including  No  Action  and  other 
alternatives  responding  to  public 
comments.  Each  alternative  will  be 
rigorously  explored  and  evaluated,  or 
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rationale  would  be  given  for  eliminating 
an  alternative  from  detailed  study.  The 
range  of  alternatives  to  be  considered 
would  include,  but  not  be  limited  to: 

1 .  Fuels  reduction  and  forest  health — 
Fire  is  reintroduced  through  (1) 
thinning  to  prepare  for  burning;  (2)  the 
creation  of  DFPZs  to  assist  in  burning 
and  to  maintain  fires  to  one  watershed; 
(3)  underburning  conifer  stands;  (4) 
patch  burning  chaparral  stands.  Forest 
health  is  achieved  through  thinning  and 
by  removing  mistletoe  infested  trees  to 
reduce  the  risk  of  plantation  loss  from 
disease.  The  SOHA  will  not  be  entered 
under  this  alternative. 

2.  Fuels  reduction,  forest  health  and 
SOHA  enhancement — Under  this 
alternative  all  the  activities  listed  above 
would  occur  and  in  SOHA  #14  desired 
spotted  owl  habitat  is  created  by  (1) 
increasing  canopy  cover  through  conifer 
regeneration;  and  (2)  maintaining 
potential  nest  trees.  Stand  structures 
within  SOHA  #14  are  managed  to 
provide  desired  spotted  owl  habitat 
while  providing  for  the  reintroduction 
of  fire. 

3.  Fuels  reduction,  forest  health  and 
SOHA  enhancement  activities  are 
conducted  while  maintaining  or 
enhancing  landscape  level  connectivity 
and  stand  level  structure  (denning, 
resting  and  foraging  habitat)  for  the 
fisher. 

The  public  will  be  invited  to 
participate  in  the  scoping  process,  and 
review  of  the  draft  envirormiental 
impact  statement  (DEIS).  Comments 
from  the  public  and  other  agencies  will 
be  used  in  preparation  of  the  DEIS.  The 
draft  enviroiunental  impact  statement  is 
expected  to  be  available  for  public 
review  and  comment  in  March  2001  and 
a  final  environmental  impact  statement 
in  June  2001,  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  avaulability  in 
the  Federal  Register. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  wiU  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36CFR215. 

Additionally,  piarsuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  (FOIA)  permits 
such  confidentiality.  Persons  requesting 


such  confidentiality  should  be  aware 
that,  under  the  FOLA,  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address.  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  the 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  enviroiunental 
state  may  be  waived  or  dismissed  by  the 
comls.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  409 
F.  Supp.  1334  (E.D.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Enviroiunental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  December  5,  2000. 
James  L.  Boynton, 

Forest  Supervisor. 

(FR  Doc.  00-31535  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1132] 

Grant  of  Authority  for  Subzone  Status; 
Coastal  Fuels  Marketing,  Inc. 
(Petroleum  Products  Storage  Facility), 
Port  Everglades,  Florida 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
Everglades  Department  of  Broward 
County,  Florida,  grantee  of  FTZ  25,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  petroleum 
products  storage  facility  of  Coastal  Fuels 
Marketing,  Inc.  (Coastal)  in  Port 
Everglades,  Florida,  was  filed  by  the 
Board  on  March  15,  2000.  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  9- 
2000,  65  FR  15304,  3/22/00);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  25C)  at  the  petroleum 
products  storage  facility  of  Coastal  Fuels 
Marketing  Inc.,  in  Port  Everglades, 
Florida,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  28th  day  of 
November  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  00-31495  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  65-2000] 

Foreign-Trade  Zone  27 — Boston, 
Massachusetts;  Application  for 
Subzone,  AstraZeneca  LP 
(Pharmaceutical  Products), 
Westt>orough,  MA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Massachusetts  Port 
Authority,  grantee  of  FTZ  27,  requesting 
special-purpose  subzone  status  for  the 
pharmaceutical  manufacturing  plant  of 
AstraZeneca  LP  in  Westborough, 
Massachusetts.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign -Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  November 
28,  2000. 

AstraZeneca  LP  is  a  subsidiary  of 
AstraZeneca  PLC,  a  global  prescription 
phcumaceutical  manufacturer,  formed  in 
1999  by  a  merger  between  Zeneca  Group 
PLC  (U.K.)  and  Astra  AB  (Sweden). 

The  Westborough  plant  (532,543  sq. 
ft./13  bldgs.  on  83.3  acres)  is  located  at 
50  and  53  Otis  Street,  Westborough, 
Massachusetts.  The  facility  (650 
employees)  produces  finished 
pharmaceutical  products  and  their 
intermediates,  including  XYLOCAINE*, 
POLOCAINE*,  NAROPIN®, 
SENSORCAINE®  anesthetics,  and 
PULMICORT  RESPULES®,  for  the 
treatment  of  asthma.  Foreign-soureed 
materials  will  account  for,  on  average, 
70  percent  of  material  value,  and 
include  items  from  the  following 
general  categories:  Gums,  starches, 
waxes,  vegetable  extracts,  mineral  oils, 
chemically  pure  sugars,  empty  capsules, 
protein  concentrates,  prepared  animal 
feed,  mineral  products,  inorganic  acids, 
chlorides,  clorates,  sulfites,  sulfates, 
phosphates,  cyanides,  silicates, 
radioactive  chemicals,  rare-earth  metal 
compounds,  hydroxides,  hydrazine  and 
hydroxylamine,  chlorides,  natural 
magnesiiun  phosphates  and  carbonates, 
cyclic  and  acyclic  hydrocarbons, 
alcohols,  phenols  and  peroxides,  esters, 
epoxides,  acetals,  aldehydes,  ketone 
function  compounds,  mono-  and 
polycarboxylic  acids,  phosphoric  esters, 
amine-,  carboxymide,  nitrile-  and 
oxygen-fimction  compounds, 
heterocyclic  compoimds,  sulfonamides, 
insecticides,  rodenticides,  fungicides 
and  herbicides,  fertilizers,  vitamins, 
hormones,  antibiotics,  enzymes, 
essential  oils,  albumins,  gelatins, 
activated  carbon,  residual  lyes,  acrylic 
polymers,  color  lakes,  soaps  and 


detergents,  protein  concentrates, 
gypsum,  anhydrite  and  plasters, 
petroleiun  jelly,  paraffin  and  waxes, 
sulfuric  acid,  other  inorganic  acids  or 
compounds  of  nonmetals,  ammonia, 
zinc  oxide,  titaniiun  oxides,  fluorides, 
chlorates,  sulfates,  salts  of  oxometallic 
acids,  radioactive  chemical  elements, 
compoimds  of  rare  earth  metals, 
derivatives  of  phenols  or  peroxides, 
acetals  and  hemiacetals,  phosphoric 
esters  and  their  salts,  diazo-compounds, 
glands  for  therapeutic  uses,  wadding, 
gauze  and  bandages,  pheirmaceutical 
glaze,  hair  preparations,  lubricating 
preparations,  albumins,  prepared  glues 
and  adhesives,  catalytic  preparations, 
diagnostic  or  laboratory  reagents, 
prepared  binders,  acrylic  polymers,  self- 
adhesive  plates  and  sheets,  other 
articles  of  vulcanized  rubber,  plastic 
cases,  cartons,  boxes,  printed  books, 
brochures  and  similar  printed  matter, 
carboys,  bottles,  and  flasks,  stoppers, 
caps,  and  lids,  aliuninum  foil,  tin  plates 
and  sheets,  taps,  cocks  and  valves,  and 
mediccil  instruments  and  appliances. 

Zone  procedures  would  exempt 
AstraZeneca  from  Customs  duty 
payments  on  foreign  materials  used  in 
production  for  export.  On  domestic 
sales,  the  company  would  be  able  to 
choose  the  duty  rates  that  apply  to  the 
finished  products  (duty-free)  rather  than 
the  duty  rates  that  woiild  otherwise 
apply  to  the  foreign-soureed  materials 
noted  above  (duty-free  to  20.0  percent). 
Although  at  the  outset,  100  percent  of 
the  production  of  ZD-0473,  a 
developmental  drug  for  the  treatment  of 
cancer,  will  be  exported,  it  is  expected 
that  future  zone  savings  would 
primarily  involve  choosing  the  finished 
product  duty  rate  on  ZD-0473,  (HTSUS 
3004.90.9015 — duty-free),  rather  than 
the  rate  for  a  foreign-soureed  active 
ingredient  (HTSUS  2843.90.0000— 
3.7%).  The  application  indicates  that 
the  savings  from  zone  procedures  will 
help  improve  the  plant's  international 
competitiveness . 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  February  10,  2001. 
Rebuttal  comments  in  response  to 
material  submitted  diuing  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  February 
25,  2001). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 


for  public  inspection  at  each  of  the 
foUovmig  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  164  Northern 
Avenue.  World  Trade  Center,  Suite 
307,  Boston,  Massachusetts  02210. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
4008,  14th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230, 

Dated:  November  30,  2000. 
Dennis  Pucdnelli, 
Executive  Secretary. 

[FR  Doc.  00-31492  Filed  12-11-00;  8:45  am) 
BILUNG  COM  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  66-2000] 

Foreign-Trade  Zone  199 — Texas  City, 
Texas:  Application  for  Subzone,  ISP 
Technologies  inc.  (Chemical  Plant), 
Texas  City,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Texas  City  Foreign-Trade 
Zone  Corporation,  grantee  of  FTZ  199, 
requesting  special-purpose  subzone 
status  for  the  chemical  plant  facilities  of 
ISP  Technologies  Inc.,  located  in  Texas 
City,  Texas.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-aiu),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  November 
28,  2000. 

The  facility  is  located  at  4501 
Attwater  Avenue,  Texas  City,  Texas. 
The  application  is  requesting  the  use  of 
zone  procediu^s  only  for  the  portion  of 
the  facility  that  processes  butanediol 
(BID)  into  butyrolactone  (BLO).  This 
portion  of  the  facility  (2.2  acres,  170 
employees)  has  the  capacity  to  produce 
140,000  pounds  per  day  of  BLO  (HTS 
2932.29.50  and  3824.90.47;  duty  rate 
3.7%).  All  of  the  BlD  is  sourced  irom 
abroad  (HTS  2905.39.10;  duty  rate 
7.9%). 

FTZ  procedtues  would  exempt  ISP 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  Some  35  percent  of  the  BLO 
produced  from  the  imported  BlD  in 
1999  was  exported.  On  its  domestic 
sales,  ISP  would  be  able  to  choose  the 
duty  rates  during  Customs  entry 
procedures  that  apply  to  BLO  (3.7%)  for 
the  foreign  input  noted  above.  The 
request  indicates  that  the  savings  bom 
FTZ  procedures  would  help  improve 
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the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  February  12,  2001. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  to  February 
25.  2001. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  500  Dallas,  Suite 

1160,  Houston,  TX  77002. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

4008,  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  November  30.  2000. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  00-31493  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  67-2000] 

Foreign-Trade  Zone  115 — Beaumont, 
Texas,  Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Foreign-Trade  Zone 
of  Southeast  Texas,  Inc.,  grantee  of 
Foreign-Trade  Zone  115,  requesting 
authority  to  expand  its  zone  to  include 
a  petroleum  terminal  in  Nederland 
(Jefferson  County),  Texas,  within  the 
U.S.  Customs  Service  consolidated  port 
of  Port  Arthur  and  Sabine.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  29,  2000. 

FTZ  115  was  approved  on  March  20, 
1985  (Board  Order  296,  50  FR  13261,  4/ 
3/85).  The  zone  project  currently 
consists  of  seven  sites  (244  acres)  in 
Orange  and  Jefferson  Counties. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 


zone  to  include  Proposed  Site  8  (952 
acres) — at  the  Sun  Pipe  Line  Company 
(Sun  PLC)  crude  oil  petroleum  terminal 
located  in  Nederland,  Texas.  The  site 
includes  all  of  the  facilities  of  Sun  PLC's 
Nederland  Terminal,  including  the 
buildings,  marine  berths,  storage  tanks, 
pipelines,  manifolds,  piunps,  valves, 
filters,  meters,  etc.  The  terminal 
includes  an  802-acre  marine  facility  that 
provides  storage  for  crude  oil  and 
certain  refined  petroleum  products.  The 
terminal  also  includes  a  150-acre  tank 
farm  that  provides  for  storage  of  crude 
oil.  Several  of  the  storage  tanks  at  the 
proposed  zone  site  already  are  covered 
by  two  existing  FTZ  subzone  grants 
(Mobil  Oil  Corporation  (FTZ-115B)  and 
Fina  Oil  &  Chemical  Company  (FTZ- 
116-B)),  and  those  tanks  are  excluded 
from  this  application.  Sun  PLC,  the 
owner  and  anticipated  operator  of  the 
proposed  site,  is  a  wholly-owned 
subsidiary  of  Sunoco,  Inc.  The  facilities 
will  be  primarily  used  to  store  and 
distribute  crude  oil  for  Sunoco  affiliates, 
but  the  facilities  will  also  be  available 
for  use  by  other  petroleum  companies 
that  lease  tanks  from  Sun  PLC.  Sun  PLC 
(or  Sunoco)  will  be  the  operator  of  the 
site. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  12,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  diu-ing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  26,  2001). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  of  Beaumont,  1225 
Main  Street,  Beaumont,  Texas  77701, 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room  4008, 
U.S.  Department  of  Commerce  14th  & 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  November  30,  2000. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  00-31494  Filed  12-11-00;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-201-805] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  Mexico:  Preliminary  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidmnping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
two  respondents,  the  Department  of 
Commerce  (the  Department)  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  (P&T)  from 
Mexico.  We  are  rescinding  the  review 
with  respect  to  one  of  the  respondents, 
Hylsa  S.A.  de  C.V.  (Hylsa).  The  review 
covers  one  manufacture^  and  exporter  of 
the  subject  merchandise,  Tuberia 
Nacional  S.A.  de  C.V.  (TUNA).  The 
period  of  review  (POR)  is  November  1, 
1998,  through  October  31,  1999.  We 
preliminarily  determine  that  sales  have 
been  made  below  normal  value  (NV).  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  (EP)  or 
constructed  export  price  (CEP)  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury  or  Nancy  Decker,  Enforcement 
Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  7866,  Washington, 
DC  20230;  telephone  (202)  482-0195  or 
(202)  482-0196,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (1999). 

Background 

The  Department  published  an 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 


from  Mexico  on  November  2,  1992  (57 
FR  49453).  The  Department  published  a 
notice  of  "Opportimity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1998/99 
review  period  on  November  16,  1999 
(64  FR  62167).  Respondents  TUNA  and 
Hylsa,  as  well  as  petitioners,  requested 
that  the  Department  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  We  initiated  this  review 
on  December  21,  1999.  See  64  FR  72644 
(December  21,  1998). 

The  Department  received  timely 
requests  for  withdrawal  from  the 
administrative  review  from  the 
respondent  Hylsa  on  March  15,  2000. 
On  March  22,  2000,  petitioners  also 
withdrew  their  request  for  a  review  of 
Hylsa.  In  accordance  with  19  CFR 
351.213(d)(1),  the  Department  is  now 
terminating  this  review  for  respondent 
Hylsa  because  both  petitioners  and 
respondent  have  withdrawn  their 
requests  for  review  and  no  other 
interested  parties  have  requested  a 
review. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  preliminary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  August  11,  2000,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to 
November  29,  2000.  See  Extension  of 
Time  Limit:  Circular  Welded  Non-Alloy 
Pipe  From  Mexico;  Antidumping 
Administrative  Review,  65  FR  49223 
(August  11,  2000). 

Period  of  Review 

The  review  covers  the  period 
November  1,  1998  through  October  31, 
1999.  The  Department  is  conducting 
this  review  in  accordance  with  section 
751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  these  orders 
are  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
finish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded,  or  threaded  and  coupled). 
These  pipes  and  tubes  are  generally 
known  as  standard  pipes  and  tubes  and 
are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natiual  gas, 
and  other  liquids  and  gases  in  plumbing 
and  heating  systems,  air  conditioning 


units,  automatic  sprinkler  systems,  and 
other  related  uses,  and  generally  meet 
ASTM  A-53  specifications.  Standard 
pipe  may  also  be  used  for  light  load- 
bearing  applications,  such  as  for  fence 
tubing,  and  as  structural  pipe  tubing 
used  for  framing  and  support  members 
for  reconstruction  or  load-bearing 
purposes  in  the  construction, 
shipbuilding,  trucking,  farm  equipment, 
and  related  industries.  Unfinished 
conduit  pipe  is  also  included  in  these 
orders. 

All  carbon  steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
these  orders,  except  line  pipe,  oil 
coimtry  tubular  goods,  boiler  tubing, 
mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scaffolding,  and  finished  conduit. 
Standard  pipe  that  is  dual  or  triple 
certified/stenciled  that  enters  the  United 
States  as  line  pipe  of  a  kind  used  for  oil 
or  gas  pipelines  is  also  not  included  in 
these  orders. 

Imports  of  the  products  covered  by 
these  orders  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadiAgs: 
7306.30.10.00,  7306.30.50.25, 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55,  7306.30.50.85,  and 
7306.30.50.90. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  each  circular 
welded  non-alloy  steel  pipe  and  tube 
product  produced  by  the  respondent, 
covered  by  the  descriptions  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  supra,  and  sold  in  the  home 
market  during  the  POR,  to  be  a  foreign 
like  product  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales  of  circular  welded  non-alloy 
steel  pipe  and  tube.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sdes  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  the 
Department's  August  25,  2000, 
supplemental  questioimaire,  or  to 
constructed  value  (CV). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  TUNA  (sales  and  cost)  using 
standard  verffication  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities  and  the 


examination  of  the  relevant  sales  and 
financial  records. 

Our  verification  results  are  ouUined 
in  the  public  versions  of  the  verification 
reports.  See  Sales  Verification  Report 
dated  November  29,  2000  and  Cost 
Verification  Report  dated  November  29, 
2000. 

Based  on  our  findings  at  verification, 
we  made  changes  to  TUNA's  reported 
general  and  administrative  expenses, 
direct  materials  costs,  and  fixed 
overhead  costs. 

Normal  Value  Comparisons 

To  determine  whether  sales  of 
circidar  welded  non-alloy  steel  pipe 
from  Mexico  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
normal  value  (NV),  as  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(2)  of  the  Act,  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  U.S.  transactions. 

We  have  used  the  date  of  invoice  as 
the  date  of  sale  for  all  home  market  and 
U.S.  sales  made  by  TUNA  during  the 
POR. 

Export  Price  and  Constructed  Export 
Price 

We  analyzed  sales  made  to  the  United 
States,  and  determined  that  there  were 
both  EP  and  CEP  sales  in  the  United 
States  diuing  the  POR.  For  certain  sales 
to  the  United  States,  we  calculated  CEP 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  first  sold  by  TUNA's  U.  S.  affiliate 
(Acerotex)  eifter  having  been  imported 
into  the  United  States.  We  based  CEP  on 
packed  prices  to  unaffiliated  purchasers 
in  the  United  States.  Where  appropriate, 
we  made  deductions  from  the  starting 
price  for  foreign  inland  freight,  foreign 
brokerage  and  handling,  U.S.  brokerage 
and  handling,  and  U.S.  customs  duties. 
In  accordance  with  section  772(d)(1)  of 
the  Act,  we  deducted  those  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs,  warranty  expenses),  and  indirect 
selling  expenses.  For  CEP  sales,  we  also 
made  an  adjustment  for  profit  in 
accordance  writh  section  772(d)(3)  of  the 
Act. 

We  determined  that  the  remaining 
sales  were  EP  sales  based  on  the  fact 
that  TUNA  sold  the  subject  merchandise 
directly  to  the  unaffiliated  U.S. 
customer  prior  to  importation,  and  CEP 
treatment  was  not  otherwise  indicated. 
We  calculated  EP  in  accordance  with 
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section  772(a)  of  the  Act.  We  based  EP 
on  packed  prices  to  unaffiliated 
customers  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
U.S.  brokerage  and  handling  and  U.S. 
customs  duties. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act. 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  mjirket. 

Sales  to  affiliated  customers  for 
consumption  in  the  home  market  which 
were  determined  not  to  be  at  arm's- 
length  were  excluded  from  our  analysis. 
To  test  whether  these  sales  were  made 
at  arm's-length,  we  compared  the  prices 
of  sales  of  comparison  products  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Pursuant  to  19  CFR  351.403  and  in 
accordance  with  our  practice,  where  the 
prices  to  the  affiliated  party  were  on 
average  less  than  99.5  percent  of  the 
prices  to  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  not  at  arm's-length. 
See  Notice  of  Fined  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Bicycle,  From  Japan,  62  FR 
60472  (November  10,  1997);  62  FR 
27295,  27355-56  (May  19,  1997).  We 
included  those  sales  that  passed  the 
arm's-length  test  in  our  analysis  (see  19 
CFR  351.403;  62  FR  at  27355-56). 

Where  such  sales  did  not  pass  the 
arm's  length  test,  we  used  sales  from 
affiliated  resellers  to  the  first 
unaffiliated  customer.  Additionally,  we 
used  sales  from  TUNA,  Lamina  y  Placa 
Monterrey  and  Lamina  y  Placa 
Commercial  which  were  made  directly 
to  unaffiliated  customers.  We 
preliminarily  determine  that  TUNA, 
Lamina  y  Placa  Monterrey  and  Lamina 
y  Placa  Commercial  are  all  producers  of 
the  subject  merchandise,  as  defined  by 
section  771(28)  of  the  Act,  and  that  all 
three  should  be  collapsed  into  a  single 
entity  for  purposes  of  calculating 
normal  value.  See  19  CFR  351.401(f). 

The  Department  collapses  the 
operations  of  producers  into  a  single 
entity  when:  (1)  The  producers  are 
affiliated,  (2)  the  producers  have 


production  facilities  which  would  not 
require  substantial  retooling  for 
producing  similar  or  identical  products, 
and  (3)  there  is  a  significant  potential 
for  manipulation  of  price  or  production. 
In  determining  whether  a  significant 
potential  for  manipulation  exists,  the 
Department  may  consider:  (1)  The  level 
of  common  ownership,  (2)  overlapping 
managerial  employees  or  board 
members  of  the  affiliated  firms,  and  (3) 
whether  the  operations  of  the  affiliated 
firms  are  intertwined.  Based  on  the 
totality  of  the  circumstances,  the 
Department  collapses  affiliated 
producers  and  treats  them  as  a  single 
entity  when  these  criteria  are  met.  See 
Stainless  Steel  Wire  Rod  from  Sweden, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  63  FR  40452-53  (July 
29,  1998). 

In  this  instance,  all  three  producers 
are  in  the  same  corporate  group,  the 
Villacero  group,  which  is  family  owned. 
The  facility  of  the  TUNA  entity  for 
producing  merchandise  is  used  by  all 
three  producers.  The  merchandise 
produced  by  all  three  producers  also  is 
identicsil.  The  managerial  employees 
and  board  members  which  control  the 
Lamina  y  Placa  companies  also  control 
TUNA.  Finally,  the  operations  of  all 
three  producers  are  not  merely 
intertwined,  but  are  conducted  at  the 
same  facility  in  terms  of  production  of 
subject  merchandise.  Based  on  the  facts 
of  the  case,  we  are  collapsing  all  three 
producers  into  a  single  entity  for  the 
purpose  of  this  review  in  accordance 
with  the  Department's  regulations.  See 
TUNA  Analysis  Memorandum,  dated 
November  29,  2000. 

Where  appropriate,  in  accordance 
with  section  773(a)(6)(A)  of  the  Act,  we 
deducted  credit  expenses,  warranties, 
advertising,  insurance,  packing,  and 
certain  discounts. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  and  profit.  For 
EP.  the  U.S.  LOT  is  also  the  level  of  the 
starting  price  sale,  which  is  usually 
from  the  exporter  to  the  importer.  For 
CEP.  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  Stdes  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 


distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  affect  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  e.g..  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa,  62 
FR  61731  (November  19,  1997). 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (Cement 
from  Mexico),  62  FR  17156  (April  9, 
1997),  for  both  EP  and  CEP  the  relevant 
transaction  for  the  LOT  analysis  is  the 
sale  from  the  exporter  to  the  importer. 
While  the  starting  price  for  CEP  is  that 
of  a  subsequent  resale  to  an  unaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  by  the  exporter  to  the  importer 
if  the  importer  had  not  been  affiliated. 
We  calculate  the  CEP  by  removing  from 
the  first  resale  to  an  unaffiliated  U.S. 
customer  the  expenses  referenced  in 
section  772(d)  of  the  Act  and  the  profit 
allocated  to  these  expenses.  These 
expenses  represent  activities  undertaken 
by  the  affiliated  importer  in  making  the 
sale  to  the  unaffiliated  customers. 
Because  the  expenses  deducted  under 
section  772(d)  of  the  Act  are  incurred 
for  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
may  yield  a  different  LOT  for  the  CEP 
than  for  the  later  resale  (which  we  use 
for  the  starting  price).  Movement 
charges,  duties,  and  taxes  deducted 
under  section  772(c)  of  the  Act  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  price  on  which  the  CEP 
LOT  is  based. 

To  determine  whether  some  or  all 
home  market  sales  are  at  a  different  LOT 
than  U.S.  sales,  we  examined  the  stages 
of  marketing  and  the  selling  functions  in 
both  markets.  An  analysis  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  LOTs. 

Our  analysis  of  the  data  submitted  by 
TUNA  indicates  that  sales  to  the  United 
States  were  made  through  two  channels 
of  distribution,  and  sales  in  the  home 


market  were  through  multiple  channels 
of  distribution.  Furthermore,  there  were 
differences  in  selling  functions  between 
certain  types  of  customers  in  both 
markets,  depending  upon  the  channel  of 
distribution.  Sales  in  the  home  market 
to  unaffiliated  parties  were  to  end  users 
and  distributors.  Conversely,  all  sales  in 
the  United  States  were  to  distributors. 

An  examination  of  the  selling 
functions  in  both  markets  indicates  that 
TUNA  performs  a  "core"  of  selling 
functions  in  the  home  market  for  all 
customers.  These  functions  include 
inventory  maintenemce,  salesman  visits 
to  customers,  and  technical  services. 
Depending  upon  the  channel  of 
distribution,  TUNA  also  performs 
additional  selling  functions  for  certain 
customers  in  the  home  market.  TUNA 
provides  certain  selling  functions  in  the 
form  of  specialized  services  to  one 
channel  of  distribution,  such  as 
engineering  advice  and  custom  designed 
products,  which  are  not  provided  to  any 
other  home  market  customers.  In  a 
separate  channel  of  distribution,  TUNA 
performs  additional  selling  functions, 
related  principally  to  affiliated  resellers, 
which  allow  the  resellers  to  perform 
selling  functions  for  their  unaffiliated 
customers.  The  selling  functions 
provided  by  TUNA  in  this  channel  of 
trade,  such  as  excess  inventory  ret\im 
and  personnel  training,  are  unique. 

Based  on  our  analysis,  we 
preliminarily  determine  that  there  are 
three  levels  of  trade  in  the  home  market. 
Those  sales  receiving  certain  selling 
functions  in  the  form  of  specialized 
services  constitute  one  level  of  trade. 
Downstream  sales  through  affiliates 
receive  a  unique  set  of  selling  functions 
and  thus  constitute  a  separate  level  of 
trade.  All  other  sales  in  the  home 
market  constitute  a  third  level  of  trade, 
in  which  only  the  "core"  selling 
functions,  described  above,  are 
performed. 

In  the  United  States,  we  preliminarily 
determine  that  there  are  two  separate 
levels  of  trade.  These  correspond  to  EP 
and  CEP  sales,  respectively.  For  CEP 
sales,  we  found  minimal  selling 
functions  (such  as  inventory 
maintenance)  performed  by  TUNA  for 
its  U.S.  affiliate.  Therefore,  we 
preliminarily  determine  that  the  CEP  is 
at  a  different  LOT  from  any  of  the  HM 
LOTs.  For  EP  sales,  we  found  that 
TUNA  performs  certain  selling 
functions  consistent  with  the  "core" 
functions  performed  for  sales  in  the 
home  market.  Therefore,  the  selling 
functions  are  the  same,  and  we 
preliminarily  determine  that  EP  sales  in 
the  United  States  are  at  the  same  level 
of  trade  as  those  sales  in  the  home 
market  which  do  not  receive  specialized 


services,  or  services  provided  on 
downstream  sales  [i.e.,  the  third  level  of 
trade  in  the  home  market). 

Section  773(a)(7)(A)  of  the  Act  directs 
us  to  make  an  adjustment  for  differences 
in  LOT  where  such  differences  affect 
price  comparability.  For  CEP,  because 
there  are  insufficient  data  to  perform  an 
analysis  of  the  effect  on  price 
comparability,  and  each  home  market 
LOT  is  more  advanced  than  the  CEP 
LOT,  the  Department  must  make  a  CEP 
offset.  Therefore,  regarding  those  sales 
to  the  United  States  which  are  classified 
as  CEP  sales,  in  accordance  with  section 
773(a)(7)(B)  of  the  Act,  a  CEP  offset  is 
warranted. 

As  we  have  determined  that  TUNA's 
home  market  sales  at  the  third  LOT  are 
at  the  same  level  of  trade  as  the  EP  sales 
in  the  United  States,  we  have  made  no 
LOT  adjustment  when  TUNA's  EP  sales 
matched  sales  at  this  LOT.  See  TUNA 
Analysis  Memorandum,  dated 
November  29,  2000. 

Cost-of-Production  Analysis 

Because  the  Department  disregarded 
sales  below  cost  for  TUNA  in  the 
comparison  market  during  the  last 
completed  segment  of  the  proceeding, 
we  initiated  a  cost  of  production 
analysis  in  accordance  with  section 
773(b)  of  the  Act.  We  conducted  the 
COP  analysis  as  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  TUNA's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home-market  selling, 
general,  and  administrative  expenses 
("SG&A"),  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act.  We  relied  on  the  submitted  COPs 
for  TUNA,  with  changes.  See  TUNA 
Analysis  Memorandum,  dated 
November  29,  2000. 

B.  Test  of  Home-Market  Prices 

We  used  the  respondents'  weighted- 
average  COPs  for  the  period  November 
1, 1999,  through  October  31,  2000.  We 
compared  the  weighted-average  COP 
figiu'es  to  home-market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home-market  sales 
made  at  prices  below  the  COP,  we 
examined  whether  (1)  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home-market 
prices,  less  any  applicable  movement 
charges,  discounts,  and  rebates. 


C.  Results  of  COP  Test 

In  accordance  with  section 
773(b)(2)(C),  where  less  than  20  percent 
of  TUNA's  sales  of  a  given  product  were 
at  prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  TUNA's  sales  during 
the  POR  were  at  prices  less  than  the 
COP,  we  determined  such  sales  to  have 
been  made  in  "substantial  quantities" 
within  an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  Furthermore,  because  we 
compared  prices  to  POR  average  COPs, 
we  determined  that  below-cost  prices  do 
not  permit  recovery  of  all  costs  within 
a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  Therefore,  we  disregarded  such 
below-cost  sales  of  TUNA.  Where  all 
contemporaneous  sales  of  comparison 
products  were  disregarded,  we 
calculated  NV  based  on  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  TUNA's  cost  of  materials, 
fabrication,  SG&A,  U.S.  packing  costs, 
interest  expenses  as  reported  in  the  U.S. 
sales  database,  and  profit.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  SG&A  and  profit  on  the  amounts 
inciured  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consiunption  in  the  foreign  country. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773A  of  the 
Act.  based  on  the  official  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank 
of  New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
fix)m  a  benchinark  by  2.25  percent.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods 
ftt)m  France;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  89i5.  8918  (March  6, 
1998).  and  Policy  Bulletin  96-1: 
Ciurency  Conversions.  61  FR  9434 
(March  8,  1996).  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
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determine  a  fluctuation  exists,  we 
substitute  the  benchmark  for  the  daily 
rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists: 


Producer/manufacturer/ex- 
porter 

Weighted-av- 
erage margin 
(percent) 

TUNA  

2.57 

The  Department  will  disclose  to  any 
party  to  the  proceeding,  within  ten  days 
of  publication  of  this  notice,  the 
calculations  performed  (19  CFR 
351.224).  Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing, 
within  120  days  after  the  publication  of 
this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  For 
duty  assessment  purposes,  we 
calculated  an  importer-specific 
assessment  rate  by  dividing  the  total 
dumping  margins  calculated  for  the  U.S. 
sales  to  the  importer  by  the  total  entered 
value  of  these  sales.  This  rate  will  be 
used  for  the  assessment  of  antidumping 
duties  on  all  entries  of  the  subject 
merchandise  by  that  importer  during  the 
FOR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  circular  welded-non-alloy  steel  pipe 
from  Mexico  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  these  administrative  reviews, 
as  provided  by  section  751(a)(1)  of  the 


Act:  (1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  the  rate 
established  in  the  final  results  of 
administrative  review,  except  if  the  rate 
is  less  than  0.50  percent,  and  therefore, 
de  minimis  within  the  meaning  of  19 
era  351.106(c),  in  which  case  the  cash 
deposit  rate  will  be  zero;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  or  the  original  fair 
value  investigation,  the  cash  deposit 
rate  will  be  36.62%,  the  "all  other"  rate 
from  the  original  investigation. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regeu-ding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  November  29,  2000. 
Troy  H.  Cribb. 

Assistant  Secretary  for  Import 
Administration. 
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Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order  and  Intent  To 
Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  order  in 
part 

SUMMARY:  In  accordance  with  19  CFR 
351.216(b),  Taiho  Corporation  of 
America  ("Taiho  America")  requested  a 
changed  circumstances  review  of  the 
antidumping  order  on  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan  with  respect  to  the  carbon  steel 
flat  product  as  described  below. 
Domestic  producers  of  the  like  product 
have  expressed  no  interest  in 
continuation  of  the  order  with  respect  to 
this  particular  carbon  steel  flat  product. 
In  response  to  Taiho  America's  request, 
the  Department  of  Commerce  ("the 
Department")  is  initiating  a  changed 
circumstances  review  and  issuing  a 
notice  of  intent  to  revoke  in  part  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Rick  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0182, (202)  482-3818, 
respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
351  (2000). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  23,  2000,  Taiho  America 
requested  that  the  Department  revoke  in 
part  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  Specifically,    • 
Taiho  America  requested  that  the 
Department  revoke  the  order  with 
respect  to  imports  meeting  the  following 
specifications:  carbon  steel  flat  products 
measuring  1.64  millimeters  in  thickness 
and  19.5  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 
lining  clad  with  an  aluminum  alloy  that 
is  balance  aluminum;  10  to  15%  tin;  1 
to  3%  lead;  0.7  to  1.3%  copper;  1.8  to 


3.5%  silicon;  0.1  to  0.7%  chromium; 
less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys.  Taiho  America  is  an  importer  of 
the  product  in  question. 

Scope  of  Review 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  Of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  HTSUS 
under  item  numbers  7210.30.0030, 
7210.30.0060,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.61.0000,  7210.69.0000, 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000, 
7210.90.6000,  7210.90.9000, 
7212.20.0000,  7212.30.1030, 
7212.30.1090.  7212.30.3000, 
7212.30.5000.  7212.40.1000, 
7212.40.5000.  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215.90.3000,  7215.90.5000, 
7217.20.1500,  7217.30.1530, 
7217.30.1560,  7217.90.1000, 
7217.90.5030,  7217.90.5060, 
7217.90.5090.  bicluded  in  this  review 
are  corrosion-resistant  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  from 
this  review  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
and  lead  ("teme  plate"),  or  both 
chromium  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  from  this  review  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  Also  excluded  from  this 


review  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio.  Also  excluded  from  this  review 
are  certain  corrosion-resistant  carbon 
steel  flat  products  meeting  the  following 
specifications:  (1)  Widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  appUed  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  chromate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate,  and  fincdly 
a  layer  consisting  of  silicate.  Also 
excluded  from  this  review  are  carbon 
steel  flat  products  measuring  1.84 
millimeters  in  thickness  and  43.6 
millimeters  or  16.1  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1008)  clad  with  an  aluminiun  alloy  that 
is  balance  aluminum,  20%  tin,  1% 
copper,  0.3%  silicon,  0.15%  nickel,  less 
than  1%  other  materials  and  meeting 
the  requirements  of  SAE  standard  783 
for  Bearing  and  Bushing  Alloys.  Also 
excluded  from  this  review  are  carbon 
steel  flat  products  measuring  0.97 
millimeters  in  thickness  and  20 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper.  9%  to  11%  tin,  9%  to 
11%  lead,  less  than  1%  zinc,  less  than 
1%  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  45%  to  55%  lead, 
38%  to  !^0%  PTFE,  3%  to  5% 
molybdenmn  disidfide  and  less  than  2% 
other  materials.  Also  excluded  from  this 
review  are  doctor  blades  meeting  the 
following  specifications:  carbon  steel 
coil  or  strip,  plated  with  nickel 
phosphorous,  having  a  thickness  of 
0.1524  millimeters  (0.006  inches),  a 
width  between  31.75  millimeters  (1.25 
inches)  and  50.80  millimeters  (2.00 
inches),  a  core  hardness  between  580  to 
630  HV,  a  surface  hardness  between 
900-990  HV;  the  carbon  steel  coil  or 
strip  consists  of  the  following  elements 


identified  in  percentage  bv  weight: 
0.90%  to  1.05%  carbon;  o'l5%  to  0.35% 
silicon;  0.30%  to  0.50%  manganese;  less 
than  or  equal  to  0.03%  of  phosphorous; 
less  than  or  equal  to  0.006%  of  sulfur; 
other  elements  representing  0.24%;  and 
the  remainder  of  iron.  Also  excluded 
frtjm  this  review  are  products  meeting 
the  following  specifications:  carbon 
steel  flat  products  measuring  1.64 
millimeters  in  thickness  and  19.5 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a 
lining  clad  with  an  aluminum  alloy  that 
is  balance  aluminum;  10  to  15%  tin;  1 
to  3%  lead;  0.7  to  1.3%  copper;  1.8  to 
3.5%  silicon;  0.1  to  0.7%  chromium, 
less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  To  Revoke  Order  in 
Part 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Act,  the  Department 
may  revoke  an  antidimiping  or 
countervailing  duty  order,  in  whole  or 
in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e.,  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circimistances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circimistances  sufficient  to 
warrant  a  review.  Section  351.222(g)  of 
the  Department's  regulations  provides 
that  the  Department  will  conduct  a 
changed  circumstances  administrative 
review  imder  19  CFR  351.216.  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  have 
expressed  a  lack  of  interest  in  the  {relief 
provided  by  the}  order,  in  whole  or  in 
part,  or  if  other  changed  circumstances 
sufficient  to  warrant  revocation  exist.  In 
addition,  in  the  event  that  the 
Department  concludes  that  expedited 
action  is  warranted,  19  CFR 
351.221(c)(3)(ii)  permits  the  Department 
to  combine  the  notices  of  initiation  and 
preliminary  results. 

In  accordance  with  sections  751(d)(1) 
and  782(h)(2)  of  the  Act,  and  19  CFR 
351.216  and  351.222(g),  based  on 
affirmative  statements  by  domestic 
producers  of  the  like  product, 
Bethlehem  Steel  Corporation;  Ispat 
Inland  Steel;  LTV  Steel  Company,  Inc.; 
National  Steel  Corporation;  and  U.S. 
Steel  Group,  a  unit  of  USX  Corporation 
("domestic  producers"),  of  no  further 
interest  in  continuing  the  order  with 
respect  to  certain  corrosion-resistant 
carbon  steel  flat  products  meeting  the 
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following  specifications:  carbon  steel 
flat  products  measuring  1.64  millimeters 
in  thickness  and  19.5  millimeters  in 
width  consisting  of  carbon  steel  coil 
(SAE  1008)  with  a  lining  clad  with  an 
aluminum  alloy  that  is  balance 
aluminiun;  10  to  15%  tin;  1  to  3%  lead; 
0.7  to  1.3%  copper;  1.8  to  3.5%  silicon; 
0.1  to  0.7%  chromium;  less  than  1% 
other  materials  and  meeting  the 
requirements  of  SAE  standard  783  for 
Bearing  and  Bushing  Alloys  (see 
domestic  producers'  November  16,  2000 
letter  to  the  Department),  we  are 
initiating  this  changed  circumstances 
administrative  review.  Furthermore, 
because  petitioners  have  expressed  a 
lack  of  interest,  we  determine  that 
expedited  action  is  warranted,  and  we 
preliminarily  determine  that  continued 
application  of  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  falling  within  the 
description  above  is  no  longer  of 
interest  to  domestic  interested  parties. 
Because  we  have  concluded  that 
expedited  action  is  warranted,  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidumping 
duty  orders  with  respect  to  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  above- 
mentioned  specifications  from  Japan. 

If  the  final  revocation  in  part  occiu-s, 
we  intend  to  instruct  the  U.S.  Customs 
Service  ("Customs")  to  liquidate 
without  regard  to  antidumping  duties, 
as  applicable,  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  not  subject  to  final 
results  of  administrative  review  as  of  the 
date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circumstemces  review  in 
accordance  with  19  CFR  351.222.  We 
will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section'778  of  the  Act.  The  ciurent 
requirement  for  a  cash  deposit  of 
estimated  antidimiping  duties  on  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  above 
specifications  will  continue  unless  and 
until  we  publish  a  final  determination 
to  revoke  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Parties  to  the  proceedings 


may  request  a  hearing  within  14  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  no  later  than  two  days  after 
the  deadline  for  the  submission  of 
rebuttal  briefs,  or  the  first  workday 
thereafter.  Case  briefs  may  be  submitted 
by  interested  parties  not  later  than  14 
days  after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  five  days  after  the 
deadline  for  submission  of  case  briefs. 
All  written  comments  shall  be 
submitted  in  accordemce  with  19  CFR 
351.303  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  Persons  interested  in  attending 
the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

The  Department  will  publish  the  final 
results  of  this  changed  circumstances 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
comments.  This  notice  is  published  in 
accordance  with  sections  751(b)(1)  of 
the  Act  and  19  CFR  351.216  and 
351.222. 

Dated:  December  6,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
A  dministra  tion . 
(FR  Doc.  00-31633  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Cut-to-Length  Carbon 
Steel  Plate  From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  amending  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  (CTL)  carbon  steel  plate 
from  Mexico  to  correct  certain 
ministerial  errors.  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Mexico: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  65  FR  8338 
(February  18,  2000),  as  amended,  65  FR 
65830  (November  2,  2000).  These 
corrections  are  in  accordance  with 
section  751(h)  of  the  Tariff  Act  of  1930, 


as  amended  (the  Tariff  Act)  and  19  CFR 
351.224  of  the  Department's  regulations. 
The  period  covered  by  these  amended 
final  results  of  review  is  August  1.  1997 
through  July  31,  1998. 
EFFECTIVE  DATE:  December  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James, 
Enforcement  Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5222  or  (202)  482- 
0649.  respectively. 
SUPPLEMENTARY  INFORMATION: 
Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Tariff  Act),  are 
references  to  the  provisions  effective 
January  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  CFR  part  351 
(1998). 

Amended  Final  Results 

On  February  18,  2000,  the  Department 
published  in  the  Federal  Register  the 
final  results  of  the  1997-1998 
administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  from  Mexico 
(65  FR  8338).  This  review  covered  one 
producer  of  the  subject  merchandise. 
Altos  Homos  de  Mexico  S.A.  de  C.V. 
(AHMSA)  and  the  period  August  1, 
1997  through  July  31,  1998.  Following 
timely  allegations  by  both  AHMSA  and 
petitioners,!  jj^g  Department 
subsequently  amended  the  final  results 
of  this  administrative  review.  See  Notice 
of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  65830  (November  2, 
2000).  The  amended  final  results 
yielded  a  weighted  average  margin  for 
AHMSA  of  21.75  percent. 

On  October  31,  2000,  AHMSA 
submitted  allegations  of  an  additional 
ministerial  error.  AHMSA  alleged  that 
the  Department  incorrectly  calculated 
the  costs  of  certain  raw  materials 
supplied  by  affiliated  parties  by 
applying  an  incorrect  adjustment  factor 
to  these  material  costs.  This  error  had 
the  effect  of  double  counting  the  profit 
realized  by  the  affiliates  on  these 
transactions.  According  to  AHMSA,  the 
correction  of  this  error  would  cause 


'  Petitioners  are  Bethlehem  Steel  Corporation, 
Geneva  Steel,  Gulf  States  Steel.  Inc.  of  Alabama, 
Inland  Steel  Industries,  Inc.,  Lukens  Steel 
Company,  Sharon  Steel  Corporation,  and  U.S.  Steel 
Group  (a  unit  of  USX  Corporation). 


certain  home  market  sales  to  pass  the 
cost  test;  therefore,  AHMSA  urged  the 
Department  to  amend  its  model  match 
computer  programming  language  in 
order  to  permit  these  now  above-cost 
home  market  sales  to  be  matched  to  U.S. 
sales  of  identical  merchandise.    , 

We  agree  with  AHMSA's  allegation 
concerning  our  recalculation  of^ 
AHMSA's  direct  material  costs,  and 
have  made  the  suggested  programming 
changes  to  permit  matches  of  U.S.  sales 
to  above-cost  sales  of  identical 
merchandise  in  the  home  market. 
Furthermore,  in  preparing  these 
amended  final  results,  we  found  and 
rectified  an  additional  error  in  the 
treatment  of  indirect  selling  expenses  in 
our  cost-of-production  test.  See 
Memorandum  to  the  File,  "Analysis  of 
Data  Submitted  by  Altos  Homos  de 
Mexico,  S.A.  (AIIMSA)  for  the  Second 
Amended  Final  Results  of  Review  of 
Cut-to-Length  Carbon  Steel  Plate  from 
Mexico  (A-201-809),"  dated  November 
21,  2000.  After  the  two  mathematical 
corrections,  however,  all  home  market 
sales  of  model  number  "1,"  the  model 
identical  to  the  U.S.  model,  continued 
to  fail  the  cost  test.  As  a  result,  for  these 
amended  final  results,  we  continued  to' 
compare  the  U.S.  model  to  the  most 
similar  home  market  model. 

As  a  result  of  our  analysis  of 
AHMSA's  allegations,  we  are  again 
amending  our  final  results  of  review  to 
correct  the  error  in  calculating  affiliated 
party  profit  identified  by  AHMSA,  as 
well  as  to  rectify  the  error  involving 
indirect  selling  expenses  we  uncovered 
during  our  analysis,  in  accordance  with 
19  CFR  351.224(e).  The  amended 
weighted  average  dumping  margin  for 
AHMSA  for  the  period  August  1,  1997 
through  July  31,  1998  is  25.02  percent. 

Accordingly,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  shall  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Because  there  is  only  one 
importer  of  the  subject  merchandise,  we 
have  calculated  an  importer  specific 
duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales. 
Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  amended 
final  residts  of  review  for  all  shipments 
of  certain  cut-to-length  carbon  steel 
plate  fi-om  Mexico,  entered,  or 
withdrawn  fi-om  warehouse,  for 
consiunption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 


deposit  rate  for  the  reviewed  company 
will  be  the  rate  stated  above;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
these  reviews  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  49.25 
percent,  the  "All  Others"  rate  in  the 
less-than-fair-value  investigation.  See 
Antidumping  Duty  Order:  Certain  Cut- 
to-Length  Carbon  Steel  Plate  From 
Mexico,  58  FR  44165  (August  19,  1993). 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  ^ 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
and  19  CFR  351.224. 

Dated:  December  1,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-31496  Filed  12-11-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-047] 

Elemental  Sulphur  From  Canada:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Lntemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative  review 
of  elemental  sulphur  from  Canada. 

SUMMARY:  On  September  8.  2000.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  on 
the  antidumping  duty  order  on 
elemental  sulphur  from  Canada.  This 
review  covers  imports  of  subject 
merchandise  from  Husky  Oil  Limited 
("Husky"),  a  producer,  and  Petrosul 
International  ("Petrosul"),  a  reseller. 
The  period  of  review  ("POR")  for  Husky 
and  Petrosul  is  fi-om  December  1,  1998 
through  December  31,  1999.  The  POR 
for  all  other  entries  is  December  1,  1998 
through  November  30,  1999.  We  gave 
interested  parties  an  opportunity  to 
comment  on  oxu  preliminary  results.  No 
interested  parties  have  filed  case  briefs 
or  rebuttal  briefs  on  the  preliminary 
results  and  no  request  for  a  hearing  has 
been  received  by  the  Department. 
Therefore,  we  have  not  changed  the 
results  from  those  presented  in  the 
preliminary  results  of  review  and  we 
will  instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on 
suspended  entries  for  Petrosul  and 
Husky. 

EFFECTIVE  DATE:  December  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Rick  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230: 
telephone:  (202)  482-0182  or  (202)  482- 
3818,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Umguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (April  1,  1999). 
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Background 

The  antidumping  dumping  duty  order 
for  elemental  sulphur  from  Canada  was 
revoked,  pursuant  to  the  sunset 
procedures  established  by  statute, 
effective  January  1,  2000.  See 
Revocation  of  Antidumping  Finding: 
Elemental  Siilphur  From  Canada,  64  FR 
40553  (July  27.  1999).  However,  we  are 
conducting  this  review  to  cover  sales  of 
the  subject  merchandise  made  in  the 
United  States  by  Husky  and  Petrosul 
during  the  13-month  period  from 
December  1,  1998,  until  the  effective 
date  of  the  revocation. 

On  September  8,  2000,  the 
Department  published  in  the  Federal 
Register  its  preliminary  results  of  the 
antidumping  duty  order  on  elemental 
sulphur  from  Canada  (65  FR  54488) 
("Preliminary  Results").  As  noted 
above,  the  Department  did  not  receive 
comments  from  interested  parties. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  elemental  sulphur  from 
Canada.  This  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedule 
("HTS")  subheadings  2503.10.00, 
2503.90.00,  and  2802.00.00.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  Department's  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Period  of  Review 

The  POR  for  Husky  and  Petrosul  is 
from  December  1,  1998  through 
December  31,  1999.  See  April  11,  2000 
letters  to  Husky  and  Petrosul,  in  which 
the  Department  extended  the  POR  to 
include  December  1999.  The  POR  for  all 
other  entries  is  December  1,  1998 
through  November  30,  1999. 

Adverse  Facts  Available 

As  discussed  in  the  Preliminary 
Results,  we  preliminarily  determined 
that  the  application  of  total  adverse  facts 
available  with  respect  to  Petrosul  was 
appropriate.  No  parties  have 
commented  on  this  determination,  and 
no  new  facts  have  been  submitted 
which  would  cause  the  Department  to 
revisit  this  decision.  Therefore,  for  the 
reasons  set  out  in  the  Preliminary 
Resuhs,  65  FR  54489-90,  we  have 
continued  to  apply  total  adverse  facts 
available  to  Petrosul  for  the  purposes  of 
this  final  results  notice. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 


average  dumping  margins  exist  for  the 
period  December  1,  1998  through 
December  31,  1999: 


Manufacturer/exporter/reseller 

Margin 
(percent) 

Husky  Oil  Limited  

0.55 

Petrosul  International,  Ltd  

40.38 

Assessment 

The  Department  will  assess 
antidumping  duties  on  all  Petrosul 
entries  at  the  same  rate  as  the  dumping 
margin  (i.e.,  40.38  percent)  since  the 
margin  is  not  a  current  calculated  rate 
for  the  respondent,  but  a  rate  based 
upon  total  adverse  facts  available 
pursuant  to  section  776(b)  of  the  Act. 
We  will  assess  importer-specific 
antidumping  duties  on  all  appropriate 
Husky  entries.  Also,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Cash  Deposit 

Because  the  antidumping  duty  order 
on  elemental  sulphur  from  Canada  has 
been  revoked,  effective  January  1,  2000, 
no  cash  deposits  are  required  for  entries 
of  elemental  sulphur  from  Canada  for 
entries  on  or  after  January  1,  2000.  See 
Revocation  of  Antidumping  Finding: 
Elemental  Sulphur  From  Canada,  64  FR 
40553  (July  27,  1999). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402{fl(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failiu-e  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  die  Act. 

Dated:  December  6.  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

A  dministration . 

(FR  Doc.  OO-.-neaa  Filed  12-11-00;  8:45  am) 
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DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
.  citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2000). 

The  Petitions 

On  November  13,  2000,  the 
Department  of  Commerce  (the 
Department)  received  petitions  filed  in 
proper  form  by  the  following  parties: 
Bethlehem  Steel  Corporation,  Gallatin 
Steel  Company,  IPSCO  Steel  Inc.,  LTV 
Steel  Company,  Inc.,  National  Steel 
Corporation,  Nucor  Corporation,  Steel 
Dynamics,  Inc.,  U.S.  Steel  Group  (a  unit 
of  USX  Corporation),  Weirton  Steel 
Corporation,  and  the  Independent 
Steelworkers  Union  (collectively  the 
petitioners). '  The  United  Steelworkers 
of  America  notified  the  Department  that 
it  also  is  a  petitioning  party  in  these 
investigations  on  November  16,  2000. 
The  Department  received  from  the 
petitioners  information  supplementing 


■  Weirton  Steel  Corporation  is  not  a  petitioner  in 
the  investigation  involving  the  Netherlands. 


the  petitions  throughout  the  20-day 
initiation  period. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  certain  hot-rolled  carbon 
steel  fiat  products  (hereafter  referred  to 
as  hot-rolled  steel)  from  Argentina, 
India,  Indonesia,  Kazakhstan,  the 
Netherlands,  the  People's  Republic  of 
China  (the  PRC),  Romania,  South  Africa, 
Taiwan,  Thailand,  and  Ukraine  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
sections  771(9)(C)  and  771(9)(D)  of  the 
Act  and  have  demonstrated  sufficient 
industry  support  with  respect  to  each  of 
the  antidumping  investigations  that  they 
are  requesting  the  Department  to  initiate 
(see  the  Determination  of  Industry 
Support  for  the  Petitions  section  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  hot- 
rolled  carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations. 

Specifically  included  within  the 
scope  of  these  investigations  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  conunonly 
referred  to  as  columbium),  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromiiun,  copper, 
niobiiun,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 


steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminiun. 

Steel  products  to  be  included  in  the 
scope  of  these  investigations,  regardless 
of  definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromiiun,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  timgsten,  or 
0.10  percent  of  molybdeniun,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  these 
investigations  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
these  investigations: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387,  A514,  A517, 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  fron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 
a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
HTSUS  at  subheadings:  7208.10.15.00, 


7208.10.30.00.  7208.10.60.00. 
7208.25.30.00.  7208.25.60.00, 
7208.26.00.30.  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60. 
7208.36.00.30,  7208.36.00.60. 
7208.37.00.30.  7208.37.00.60, 
7208.38.00.15.  7208.38.00.30, 
7208.38.00.90.  7208.39.00.15. 
7208.39.00.30,  7208.39.00.90. 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30. 
7211.19.75.60.  and  7211.19.75.90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  these 
investigations,  including:  vacuiun 
degassed  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  nimibers: 
7225.11.00.00.  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 
7226.11.90.60.  7226.19.10.00. 
7226.19.90.00.  7226.91.50.00. 
7226.91.70.00,  7226.91.80.00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00, 
7210.90.90.00,  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00,  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioner 
to  ensiu'e  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encoiuages  all  parties  to 
submit  such  comments  by  December  26, 
2000.  Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW. 
Washington.  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportimity  to  consider  all  comments 
and  considt  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Extermination  of  Industry  Support  for 
the  Petitions 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
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detennine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  Hke  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  fi-om  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

In  this  case,  "the  article  subject  to 
investigation"  is  substantially  similar  to 
the  scope  of  the  Department's 
investigations  involving  hot-rolled 
carbon  steel  products  initiated  in  1998. 
See  Initiation  of  Antidumping  Duty 
Investigations:  Certain  Hpt-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  Brazil,  Japan,  and  the  Russian 
Federation,  63  FR  56607  (October  22. 
1998).  The  only  differences  are  as 
follows:  (1)  A  2.25  percent  silicon 
maximiun  content  level  (as  opposed  to 
1.50  percent  in  the  1998  case);  (2)  the 
omission  of  maximum  content  levels  for 
boron  and  titanium;  and  (3)  the 
itemization  of  two  additional  examples 
of  products  specifically  excluded  from 
the  scope,  i.e.,  all  products  (proprietary 
or  otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507).  and  non- 


^  See  Algoma  Steel  Corp.  Ltd..  v.  United  States, 
688  F.  Supp.  639.  642-44  (CIT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  Japan:  Final 
Determination:  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  FR  32376,  32380- 
81  (July  16. 1991). 


rectangular  shapes,  not  in  coils,  which 
are  the  result  of  having  been  processed 
by  cutting  or  stamping  and  which  have 
assumed  the  character  of  articles  or 
products  classified  outside  chapter  72  of 
the  HTSUS.  The  Department  has 
reviewed  reasonably  available 
information  to  determine  whether  the 
products  within  the  scope  of  the 
investigations  constitute  one  or  more 
than  one  domestic  like  product. 

Some  steel  products  classified  as  alloy 
steels  based  on  the  HTSUS  are 
recognized  as  carbon  steels  by  the 
industry  and/or  the  marketplace.  For 
example.  The  Book  of  Steel,  a  1996 
publication  by  Sollac,  a  flat-rolled  steel 
division  of  Usinor,  one  of  the  largest 
steel  companies  in  the  world,  identifies 
HSLA,  IF,  and  motor  lamination  steels 
as  falling  within  categories  of  plain 
carbon  sheet  steels  (see  chapters  44,  45 
and  52).  Also,  Carbon  and  Alloy  Steels, 
published  in  1996  by  ASM 
International,  a  major  materials  society, 
indicates  that  HSLA  steels  are  not 
considered  to  be  alloy  steels,  but  are  in 
fact  similar  to  as-rolled  mild-carbon 
steel  and  are  generally  priced  by 
reference  to  the  base  price  for  carbon 
steels  (see  page  29).  Carbon  and  Alloy 
Steels  also  distinguishes  between 
carbon-boron  and  alloy-boron  steels;  the 
former  may  contain  boron  at  levels 
which  would  classify  it  as  alloy  under 
the  HTSUS,  but  would  not  classify  it  as 
an  alloy  steel  commercially  because, 
unlike  the  alloy-boron  steels,  higher 
levels  of  other  alloying  elements  are  not 
specified  (see,  e.g.,  pages  159  and  161). 

We  noted  that,  in  1998  hot-rolled  steel 
investigations,  we  discussed  these 
issues  with  representatives  of  the  ITC 
and  the  International  Trade 
Administration's  (ITA's)  Office  of  Trade 
Development.  Other  than  the  fact  that 
the  AISI  technically  defines  alloy  steels 
based  on  alloy  levels  comparable  to 
those  in  the  HTSUS,  none  of  the  agency 
representatives  cited  reasons  why  the 
products  in  question  might  be  treated  as 
distinct  from  hot-rolled  carbon  steels.  In 
addition  to  the  research  discussed 
above,  the  Department  determined  in 
the  1998  hot-rolled  steel  investigations 
that,  with  respect  to  certain  steel 
products,  such  as  high-strength  low- 
alloy  steel,  industry  sources  indicated 
that  these  steel  products  are 
manufactured  by  similar  processes,  are 
priced  bom  similar  bases,  are  marketed 
in  comparable  ways,  and  are  used  for 
similar  applications.  See  Certain  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  Brazil,  Japan,  and  the 
Russian  Federation:  Attachment  to  the 
Initiation  Checklist,  Re:  Industry 
Support,  October  15,  1998  (which  is  on 
file  and  publically  available  in  the 


Central  Records  Unit  (CRU)  of  the  Main 
Commerce  Department  building).  We 
are  imaware  of  any  factual  differences 
between  the  present  case  and  the 
initiation  of  the  1998  hot-rolled  steel 
investigations.  Thus,  based  on  our 
analysis  of  the  information  presented  to 
the  Department  above  and  the 
information  obtained  and  reviewed 
independently  by  the  Department,  we 
have  determined  that  there  is  a  single 
domestic  like  product  which  is  defined 
in  the  Scope  of  Investigations  section 
above,  and  have  analyzed  industry 
support  in  terms  of  this  domestic  like 
product. 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Finally,  Section  732(c)(4)(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall:  (i)  Poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 

In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  upon  not  only  the  petition 
and  amendments  thereto,  but  also  upon 
"other  information"  it  obtained  through 
research  and  which  is  attached  to  the 
Initiation  Checklist  (See  Import 
Administration  AD  Investigation 
Initiation  Checklist  (Initiation 
Checklist),  Attachment  Re:  Industry 
Support,  December  4,  2000).  Based  on 
information  from  these  sources,  the 
Department  determined,  pursuant  to 
Section  732(c)(4)(D),  that  there  is 
support  for  the  petition  as  required  by 
subparagraph  (A).  Specifically,  the 
Department  made  the  following 
determinations.  For  Argentina,  India, 
Indonesia,  Kazakhstan,  the  Netherlands, 
the  PRC,  Romania,  South  Africa, 
Taiwan,  Thailand,  and  Ukraine,  the 
petitioners  established  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petition 
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account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of 
Section  732(c)(4)(A)(i)  are  met. 
Furthermore,  because  the  Department 
received  no  opposition  to  the  petition, 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  Section 
732(c)(4)(A)(ii)  are  also  met. 

Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732fb)(l) 
of  the  Act.  See  the  Initiation  Checklist. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  home 
market  price,  U.S.  price,  constructed 
value  (CV)  and  factors  of  production 
(FOP)  are  detailed  in  the  Initiation 
Checklist.  Where  the  petitioners 
obtained  data  from  foreign  market 
research,  we  spoke  to  the  researcher  to 
establish  that  person's  credentials  and 
to  confirm  the  validity  of  the 
information  being  provided.  See 
Memorandum  to  the  File,  Telephone 
Conversation  with  Source  of  Market 
Research  used  in  Antidumping  Petition 
to  Support  Certain  Factual  Information, 
dated  December  4,  2000.  Should  the 
need  cu-ise  to  use  any  of  this  information 
as  facts  available  under  section  776  of 
the  Act  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate.  The  period 
of  investigation  (POI)  for  market 
economy  countries  is  October  1,  1999, 
through  September  30,  2000,  while  the 
POI  for  non-market  economies  (NME)  is 
April  1,  2000,  through  September  30, 
2000. 

Regarding  the  investigations  involving 
NME,  the  Department  presumes,  based 
on  the  extent  of  central  government 
control  in  an  NME,  that  a  single 
dumping  margin,  should  there  be  one,  is 
appropriate  for  all  NME  exporters  in  the 
given  country.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
PRC,  59  FR  22585  (May  2,  1994).  hi  the 
course  of  these  investigations,  all  parties 
will  have  the  opportunity  to  provide 
relevant  information  related  to  the 
issues  of  a  country's  NME  status  and  the 
granting  of  separate  rates  to  individual 
exporter^ 


Lastly,  in  the  petitioners'  calculation 
of  the  estimated  margins  in  the  cases 
involving  NME  countries  (except  the 
PRC)  and  certain  market  economy 
countries,  the  petitioners,  in 
submissions  dated  November  22,  2000, 
based  export  prices  on  import  statistics 
covering  certain  months  and  ports  of 
entry.  For  initiation  purposes,  we  have 
recalculated  the  estimated  margins  for 
these  countries  using  POI-wide  and 
nation-wide  averages  of  the  appropriate 
import  values.  For  the  remaining  market 
economy  countries,  we  based  export 
price  (EP)  on  price  quotes  obtained  by 
the  petitioners  from  foreign  producers  to 
unaffiliated  U.S.  purchasers. 

We  note  that,  on  December  4,  2000, 
the  petitioners  calculated  EP  based  on 
import  statistics  covering  the  entire  POI 
(i.e.,  12  months  for  market  economies,  6 
months  for  NME  countries)  through  the 
port  of  New  Orleans,  which  the 
petitioners  note  ranks  first  among  all 
U.S.  ports  for  imports  of  hot-rolled  steel 
from  the  coimtries  against  which  the 
petitions  were  filed.  The  petitioners 
maintain  that  such  a  methodology  is 
appropriate  because  the  "precipitous 
decline  in  import  prices  of  hot-rolled 
steel  which  has  continued  since  May  of 
this  year  is  not  yet  fully  reflected  in  the 
IM-145  Census  data,  due  to  the  time  lag 
in  reporting  of  this  data."  The 
petitioners  note  that  this  is  because,  for 
sales  which  are  made  pursuant  to  a 
contract,  a  significant  number  of  months 
often  transpire  between  agreement  on 
price  and  entry  into  the  United  States. 
To  resolve  these  timing  differences,  the 
petitioners  suggest  that  the  use  of  New 
Orleans  import  statistics  is  more 
appropriate,  to  the  extent  that  imports 
through  this  port  include  substantial 
volumes  of  hot-rolled  steel  sold  on  a 
"spot"  basis.  Specifically,  the 
petitioners  note  that  AUVs  based 
primarily  on  "spot"  sales  would  likely 
be  more  sensitive  to  and,  therefore, 
likely  more  reflective  of,  recent  price 
declines  in  the  market  than  would  be 
the  case  with  national  averages.  The 
margins  calculated  using  this 
methodology  are  as  follows:  Indonesia 
80.57  percent,  Kazakhstan  166.93  to 
168.89  percent,  the  Netherlands  28.10 
percent,  Romania  77.23  to  100.46 
percent.  South  Africa  6.35  percent, 
Taiwan  16.06  to  50.48  percent,  Thailand 
18.53  to  19.85  percent,  and  Ukraine 
85.20  to  86.68  percent. 

Because  the  Department  received 
these  recalculations  from  the  petitioners 
at  a  very  late  date,  we  did  not  have 
adequate  time  to  analyze  these 
arguments.  However,  since  the  use  of 
POI-wide.  country- wide  import 
statistics  to  calculate  estimated  margins 
is  sufficient  for  purposes  of  initiation,  it 


is  not  necessary  to  address  those 
arguments  at  this  time.  To  the  extent 
necessary,  we  will  consider  the 
appropriateness  of  the  petitioners' 
alternative  methodology  during  the 
course  of  this  proceeding.  However,  we 
have  initiated  these  investigations  based 
on  the  POI-wide,  coimtry-wide  import 
statistics. 

Argentina 

Export  Price 

The  petitioners  based  EP  on  price 
quotes  fi^m  an  Argentine  steel  producer 
to  an  unaffiliated  U.S.  purchaser  for 
different  grades  and  sizes  of  subject 
merchandise,  and  calculated  a  net  U.S. 
price  by  deducting  international  freight 
and  duties. 

Normal  Value 

With  respect  to  normal  value  (NV), 
the  petitioners  provided  a  home  market 
price  that  was  obtained  from  foreign 
market  research  for  a  grade  and  size  of 
hot-rolled  steel  that  is  comparable  to 
those  of  the  products  exported  to  the 
United  States  which  serve  as  the  basis 
for  EP.  The  petitioners  state  that  the 
home  market  price  quotation  was  FOB 
mill  and  did  not  make  any  deductions 
from  this  price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
cost  of  production  (COP),  within  the 
meaning  of  section  773fb)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  cost  of  manufacture 
(COM),  selling,  general  and 
administrative  (SG&A)  expenses,  and 
packing.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  knovxm 
differences  between  costs  incurred  to 
produce  hot-rolled  steel  in  the  United 
States  and  Argentina  using  publicly 
available  data.  To  calculate  depreciation 
and  SG&A  expenses  the  petitioners 
relied  upon  amounts  reported  in  an 
Argentine  steel  producer's 
unconsolidated  2000  financial 
statements.  For  interest  expense,  the 
petitioners  used  the  Argentine  steel 
producer's  consolidated  2000  financial 
statements.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made  at 
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prices  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation.  See  the  Initiation  of  Cost 
Investigations  section  below. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Argentina  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  depreciation,  SG&A 
expenses,  and  interest  expense  figures 
used  to  compute  Argentine  home 
market  costs.  Consistent  with  773(e)(2) 
of  the  Act,  the  petitioners  included  in 
CV  an  amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amounts 
reported  in  an  Argentine  steel 
producer's  unconsolidated  2000 
financial  statements. 

Based  upon  the  comparison  of  EP  to 
CV,  the  petitioners  calculated  estimated 
dumping  margins  ranging  from  36.61  to 
44.59  percent. 

India 

Export  Price 

The  petitioners  based  EP  on  a  price 
quote  from  the  Steel  Authority  of  India, 
Ltd..  (SAIL)  to  an  unaffiliated  U.S. 
purchaser  for  different  grades  and  sizes 
of  hot-rolled  steel,  and  calculated  a  net 
U.S.  price  by  deducting  a  foreign  trading 
company's  mark-up,  foreign  inland 
freight,  international  freight,  U.S.  port 
charges,  and  custom  duties.  Although, 
the  submitted  price  does  not  specify 
whether  it  was  based  upon  FOB  or  CIF 
prices,  the  Department  notes  that  the 
adjustments  to  price  are  those  incmred 
on  shipments  irrespective  of  the  terms 
of  sale. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  home  market  price  that  was 
obtained  from  foreign  market  research 
for  a  grade  and  size  of  hot-rolled  steel 
that  is  comparable  to  those  of  the 
products  exported  to  the  United  States 
which  serve  as  the  basis  for  EP.  The 
petitioners  state  that  the  home  market 
price  quotation  was  FOB  mill  and  did 
not  make  any  deductions  for  movement 
expenses  from  this  price.  Because  the 
home  market  sales  are  made  on  a  30-day 
credit  basis,  the  petitioners  made  a 
deduction  for  imputed  credit  expense. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 


Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  refers  to  the  total  cost  of 
producing  the  foreign-like  product 
which  includes  COM,  SG&A  expenses, 
and  packing  expenses.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  hot-rolled  steel  in 
the  United  States  and  India  using 
publicly  available  data.  The  petitioners 
noted  that  the  Indian  manufacturers 
produce  a  variety  of  steel  products 
besides  hot-rolled  steel.  Under  these 
circumstances,  the  petitioners  submitted 
the  best  estimate  of  depreciation  cost  by 
utilizing  the  product-specific 
depreciation  based  on  the  U.S. 
producer's  experience.  To  calculate 
SG&A  and  financing  expenses,  we  relied 
upon  amounts  reported  in  an  Indian 
steel  producers  imconsolidated  2000 
financial  statements.  Based  upon  the 
comparison  of  the  adjusted  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  groiuids  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  at  prices  below  the 
COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  coimtry- 
wide  cost  investigation.  See  Initiation  of 
Cost  Investigations  section  below. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  India  on  CV.  The 
petitioners  calculated  CV  using  the 
same  COM,  depreciation,  SG&A 
expenses,  and  interest  expense  figures 
used  to  compute  Indian  home  market 
costs.  Consistent  with  section  773(e)(2) 
of  the  Act,  the  petitioners  included  in 
CV  an  amount  for  profit.  The  petitioners 
calculated  a  profit  amount  from  the 
unconsolidated  2000  financial 
statements  for  an  Indian  steel  producer. 

Based  upon  the  comparison  of  EP  to 
CV,  the  petitioners  calculated  estimated 
diunping  margins  ranging  from  11.12  to 
51.99  percent. 

Indonesia 

Export  Price 

The  petitioners  identified  PT 
Krakatau  Steel  as  the  only  producer  of 
subject  merchandise  in  Indonesia.  The 
petitioners  were  unable  to  obtain 
specific  sales  or  offers  for  sale  of  subject 
merchandise  in  the  United  States. 
Therefore,  the  petitioners  based  EP  on 
the  average  per-unit  customs  import 
values  (AUV)  for  the  two  ten-digit 
categories  of  the  HTSUS  accounting  for 
a  significant  percentage  of  in-scope 
imports  from  Indonesia  during  the 


period  November  1999  through  August 
2000.  For  each  of  the  two  HTSUS 
categories  under  examination,  the 
petitioners  calculated  the  import  AUVs 
using  the  reported  quantity  and  customs 
value  for  imports  as  recorded  in  the  U.S. 
Census  Bureau's  official  IM-145  import 
statistics.  In  their  calculation  of  an 
estimated  margin,  petitioners  based  EP 
on  import  statistics  covering  only  a 
portion  of  the  POI.  As  noted  above,  for 
initiation  purposes,  we  have 
recalculated  the  estimated  margin  for 
Indonesia  using  POI-wide  and  nation- 
wide averages  of  the  appropriate  import 
values.  The  petitioners  presumed  that 
the  customs  values  used  to  calculate  the 
AUV  for  each  HTSUS  category  are 
identical  to  the  free  alongside  ship 
(FAS)  export  value  of  the  subject 
merchandise  being  shipped  by  PT 
Krakatau  Steel.  The  petitioners  made  no 
adjustments  to  EP.  We  note  that  this  is 
a  conservative  methodology  that  still 
results  in  a  dumping  margin  above  de 
minimis. 

Nonnal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  a  grade  and  size  of  hot-rolled  steel 
that  is  comparable  to  those  of  the 
products  exported  to  the  United  States 
which  serve  as  the  basis  for  EP.  The 
petitioners  state  that  the  home  market 
price  quotations  were  ex-mill  and  did 
not  make  any  deductions  from  this 
price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Piusuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SG&A 
expenses  and  packing.  The  petitioners 
calculated  COM  based  on  their  ovira 
production  experience,  adjusted  for 
known  differences  between  costs 
inciured  to  produce  hot-rolled  steel  in 
the  United  States  and  Indonesia.  To 
calculate  SG&A  expenses  and  interest 
expense,  the  petitioners  relied  upon 
amounts  reported  in  an  Indonesian  steel 
producer's  1999  financial  statements. 
Based  upon  the  comparison  of  the 
adjusted  prices  of  the  foreign  like 
product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  at  prices  below  the"€OP, 


within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation.  See  the 
Initiation  of  Cost  Investigations  section 
below. 

Piu-suant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Indonesia  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM.  depreciation,  SG&A 
expenses  and  interest  expense  figures 
used  to  compute  Indonesian  home 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit. 
Profit  was  calculated  based  on  an 
Indonesian  steel  producer's  1999 
financial  statements. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalculated  an  estimated 
weighted-average  dumping  msirgin  of 
59.25  percent. 

Kazakhstan 

Export  Price 

The  petitioners  identified  Ispat 
Karmet  JSC  (Ispat)  as  the  only  producer 
of  subject  merchandise  in  Kazakhstan. 
The  petitioners  were  unable  to  obtain 
specific  sales  or  offers  for  sale  of  subject 
merchandise  in  the  United  States. 
Therefore,  the  petitioners  based  EP  on 
the  AUV  for  the  three  ten-digit 
categories  of  the  HTSUS  accounting  for 
a  significant  percentage  of  in-scope 
imports  from  Kazakhstan  which  entered 
through  a  specific  customs  port  during 
a  specific  month  of  the  POI.  For  each  of 
the  three  HTSUS  categories  under 
examination,  the  petitioners  calculated 
the  import  AUVs  using  the  reported 
quantity  and  customs  value  for  imports 
as  recorded  in  the  U.S.  Census  Bureau's 
official  IM-145  import  statistics.  In  their 
calculation  of  estimated  diunping 
margins,  the  petitioners  based  EP  on 
import  statistics  covering  only  a  portion 
of  the  POI.  As  noted  above,  for  initiation 
purposes,  we  have  recalculated  the 
estimated  margin  for  Kazakhstan  using 
POI-wide  and  nation-wide  averages  of 
the  appropriate  import  values.  We  note 
that  customs  import  value  as  defined  by 
Technical  Documentation  for  US    . 
Exports  and  Imports  of  Merchandise  on 
CD-ROM  excludes  U.S.  import  duties, 
freight,  insurance  and  other  charges 
incurred  in  bringing  the  merchandise  to 
the  United  States.  The  petitioners 
calculated  a  net  U.S.  price  by  deducting 
from  EP  foreign  inland  freight.  In  order 
to  calculate  foreign  inlamd  freight,  the 
petitioners  first  determined  the  distance 
by  rail  between  Temirtau  and 
Novorossiysk,  the  port  which  the 
petitioners  determined  to  be  the  most  - 
appropriate  port  of  embarkation  for 


inter-continental  shipment  of  goods 
originating  in  Kazakhstan,  and  then 
applied  an  Indonesian  rail  rate  as  a 
surrogate. 

Nonnal  Value 

The  petitioners  allege  that  Kazakhstan 
is  an  NME  country,  and  in  all  previous 
investigations,  the  Department  has 
determined  that  Kazakhstan  is  an  NME. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Beryllium  Metal  and  High  Beryllium 
Alloys  from  the  Republic  of  Kazakhstan, 
62  FR  2648,  2649  (January  17,  1997). 
Kazakhstan  will  be  treated  as  an  NME 
unless  and  until  its  NME  status  is 
revoked.  Piu^uant  to  section 
771(18)(C)(i)  of  the  Act.  because 
Kazakhstan's  status  as  an  NME  remains 
in  effect,  the  petitioners  determined  the 
dumping  margin  using  an  FOP  analysis. 

For  NV,  the  petitioners  based  the 
FOP,  as  defined  by  section  773(c)(3)  of 
the  Act,  on  the  consumption  rates  of  one 
U.S.  hot-rolled  steel  producer,  adjusted 
for  known  differences  in  production 
efficiencies  on  the  basis  of  available 
information.  The  petitioners  assert  that 
information  regarding  Ispat's 
consimiption  rates  is  not  available,  and 
have  therefore  assumed,  for  purposes  of 
the  petition,  that  producers  in 
Kazakhstan  use  the  same  inputs  in  the 
same  quantities  as  the  petitioners  use, 
except  where  a  variance  from  the 
petitioners'  cost  model  can  be  justified 
on  the  basis  of  available  information. 
The  petitioners  argue  that  the  use  of  the 
petitioners'  factors  is  conservative 
because  the  U.S.  steel  industry  is  more 
efficient  than  the  Kazakh  steel  industry. 
Based  on  the  information  provided  by 
the  petitioners,  we  believe  that  the 
petitioners'  FOP  methodology 
represents  information  reasonably 
available  to  the  petitioners  and  is 
appropriate  for  purposes  of  initiating 
this  investigation. 

The  petitioners  assert  that  Indonesia 
is  the  most  appropriate  siurogate 
country  for  Kazakhstan,  claiming  that 
Indonesia  is:  (1)  A  market  economy;  (2) 
a  significant  producer  of  comparable 
merchandise;  and  (3)  at  a  level  of 
economic  development  comparable  to 
Kazakhstan  in  terms  of  per  capita  GNP. 
Based  on  the  information  provided  by 
the  petitioners,  we  believe  that  the 
petitioners'  use  of  Indonesia  as  a 
siurogate  country  is  appropriate  for 
purposes  of  initiating  this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  FOP, 
where  possible,  on  reasonably  available, 
public  surrogate  data  from  Indonesia. 
The  materials  were  primarily  valued 
based  on  Indonesian  import  values,  as 
published  in  the  UN  Trade  Commodity 


Statistics.  However,  for  coal  used  in 
coke-making,  the  petitioners  used  an 
Indian  import  value  based  on  their 
assertion  that  no  Indonesian  value  was 
available.  Labor  was  valued  using  the 
regression-based  wage  rate  for 
Kazakhstan  provided  by  the 
Department,  in  accordance  with  19  CFR 
351.408(c)(3).  Electricity  was  valued 
using  the  rate  for  Indonesia  published  in 
a  quarterly  report  of  the  OECD's 
International  Energy  Agency.  For 
overhead,  SG&A  expenses  and  profit, 
the  petitioners  applied  rates  derived 
from  the  public  annual  report  of  an 
Indonesian  producer  of  subject 
merchandise,  PT  Krakatau  Steel.  All 
surrogate  values  which  fell  outside  the 
POI  were  adjusted  for  inflation  based  on 
the  currency  in  which  the  source  data 
were  reported.  The  Indonesian 
consumer  price  index  or  the  PPI,  as 
published  by  the  International  Monetary 
Fund's  International  Financial 
Statistics,  was  used  for  these 
adjustments.  Based  on  the  information 
provided  by  the  petitioners,  we  believe 
that  their  surrogate  values  represent 
information  reasonably  available  to  the 
petitioners  and  are  acceptable  for 
purposes  of  initiation  of  this 
investigation. 

Based  upon  a  comparison  of  EP  to  CV, 
we  recalculated  estimated  dumping 
margins  ranging  from  143.71  to  167.24 
percent. 

The  Netherlands 

Export  Price 

The  petitioners  identified  the  Corns 
Group  as  the  only  Dutch  producer  of 
subject  merchandise.  The  petitioners 
were  unable  to  obtain  prices  for  specific 
sales  or  offers  for  sale  for  the  subject 
merchandise  in  the  United  States. 
Therefore,  the  petitioners  based  EP  on 
the  AUV  for  the  ten-digit  category  of  the 
HTSUS  accounting  for  a  significant 
percentage  of  in-scope  imports  from  the 
Netherlands  during  the  period 
November  1999  through  August  2000. 
For  the  HTSUS  category  under 
examination,  the  petitioners  calculated 
the  import  AUVs  using  the  reported 
quantity  and  customs  value  for  imports 
as  recorded  in  the  U.S.  Census  Bureau's 
official  IM-145  import  statistics.  In  their 
calculation  of  an  estimated  margin,  the 
petitioners  based  EP  on  import  statistics 
covering  only  a  portion  of  the  POI.  As 
noted  above,  for  initiation  purposes,  we 
have  recalculated  the  estimated  margins 
for  the  Netherlands  using  POI-wide  and 
nation-wide  averages  of  the  appropriate 
import  values.  The  petitioners 
presumed  that  the  customs  values  used 
to  calculate  the  AUV  for  the  HTSUS 
category  are  equivalent  to  the  FAS 
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export  value  of  the  merchandise  being 
shipped  by  Dutch  mills.  The  petitioners 
made  no  adjustments  to  EP.  We  note 
that  this  is  a  conservative  methodology 
that  still  results  in  a  dumping  margin 
above  de  minimis. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  home  market  price  that  was 
obtained  from  foreign  market  research 
for  a  grade  and  size  of  hot-rolled  steel 
products  that  is  comparable  to  those  of 
the  products  exported  to  the  United 
States  which  serve  as  the  basis  for  EP. 
The  petitioners  state  that  the  home 
market  price  quotation  was  FOB  mill 
and  did  not  make  any  deductions  from 
this  price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SG&A 
expenses,  financial  expense,  and 
packing.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  hot-rolled  steel  in  the  United 
States  and  the  Netherlands  using 
publicly  available  data.  The  petitioners' 
calculated  SG&A  expenses  based  on  the 
financial  statements  of  a  Dutch 
equipment  manufacturer,  because  the 
financial  statements  of  the  Ehitch  steel 
producer  did  not  allow  for  the 
calculation  of  SG&A  expenses.  Based 
upon  the  comparison  of  the  adjusted 
prices  of  the  foreign  like  product  in  the 
home  market  to  the  calculated  COP  of 
the  product,  we  find  reasonable  grounds 
to  believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation.  See  the 
Initiation  of  Cost  Investigations  section 
below. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  the  Netherlands 
on  CV.  The  petitioners  calculated  CV 
using  the  same  COM,  depreciation, 
SG&A  expenses,  and  interest  expense 
figures  used  to  compute  the  home 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amoimt  for  profit 
which  was  based  on  the  profit  of  a 


surrogate  Dutch  equipment 
manufactiirer. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalculated  an  estimated 
dumping  margin  of  19.36  percent. 

ThePRC 

Export  Price 

The  petitioners  identified  the 
following  companies  as  possible 
producers  and/or  exporters  of  hot-rolled 
steel  from  the  PRC:  Anshan  Iron  &  Steel 
(Group)  Co.  (Anshan),  Shanghai 
Baosteel  Group  Corp.,  Anyang  Iron  and 
Steel  Group,  Wuhan  Iron  and  Steel 
Group  Co.,  Benxi  fron  and  Steel  Group 
Co.,  and  Laiwru  Iron  and  Steel  Group. 
The  petitioners  based  EP  on  a  price 
offering  for  the  first  sale  of  a  range  of 
hot-rolled  products  from  Anshan  to  an 
unaffiliated  U.S.  purchaser.  The 
petitioners  calculated  a  net  U.S.  price  by 
deducting  foreign  inland  freight, 
international  shipping  charges,  U.S.  port 
charges,  U.S.  customs  duties,  and  a 
trading  company  mark-up. 

In  order  to  calculate  foreign  inland 
freight  expense,  the  petitioners  first 
determined  the  distance  by  rail  between 
Anshan  and  Dalian,  the  port  from  which 
Anshan-manufactured  hot-rolled  steel  is 
exported.  Since  the  PRC  is  an  NME 
country  (see  the  discussion  of  NV 
below),  the  petitioners  then  applied 
Indian  rail  rates  as  a  surrogate.  We 
relied  on  the  petitioners'  calculation  of 
EP  except  with  respect  to  their 
deduction  for  marine  insiu-ance  charges 
(included  in  the  international  shipping 
charges  figure).  However,  because  the 
terms  of  sale  (which  are  proprietary 
information)  of  the  offer  are  exclusive  of 
insiu-ance  charges,  we  do  not  find  that 
it  is  appropriate  to  make  a  deduction  for 
these  charges.  Therefore,  we  have  added 
to  U.S.  price  an  amount  for  marine 
insurance  charges,  based  on  a  marine 
insurance  rate  recently  used  in  the 
preliminary  determination  of  the 
antidumping  investigation  of  steel  wire 
rope  from  the  PRC.  See  Antidumping 
Investigation  of  Steel  Wire  Rope  from 
the  People's  Republic  of  China:  Factors 
of  Production  Valuation  for  the 
Preliminary  Determination,  dated 
September  25,  2000,  which  is  contained 
in  the  Initiation  Checklist.  For  our 
recalculation  of  EP,  see  the  Initiation 
Checklist. 

Normal  Value 

The  petitioners  assert  that  the  PRC  is 
an  NME  country,  and  note  that  in  all 
previous  investigations  the  Department 
has  determined  Uiat  the  PRC  is  an  NME. 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 


China,  65  FR  33805  (May  25,  2000).  The 
PRC  will  be  treated  as  an  NME  unless 
and  imtil  its  NME  status  is  revoked. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  because  the  PRC's  status  as  an  NME 
remains  in  effect,  the  petitioners 
estimated  the  dumping  meirgin  using  an 
NME  analysis. 

For  NV,  the  petitioners  based  the 
FOP,  as  defined  by  section  773(c)(3)  of 
the  Act,  on  the  consumption  rates  of  one 
U.S.  hot-rolled  steel  producer.  The 
petitioners  assert  that  information 
regarding  Chinese  producers' 
consumption  rates  is  not  available,  and 
that  the  U.S.  producer  employs  a 
production  process  which  is  similar  to 
the  production  processes  employed  by 
the  two  largest  producers  of  hot-rolled 
steel  in  the  PRC.  Thus,  the  petitioners 
have  assumed,  for  purposes  of  the 
petition,  that  producers  in  the  PRC  use 
the  same  inputs  in  the  same  quantities 
as  the  petitioners  use.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  FOP 
methodology  represents  information 
reasonably  available  to  the  petitioners 
and  is  appropriate  for  purposes  of 
initiating  this  investigation. 

The  petitioners  assert  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC,  claiming  that  India  is:  (1)  A 
market  economy;  (2)  a  significant 
producer  of  comparable  merchandise; 
and  (3)  at  a  level  of  economic 
development  comparable  to  the  PRC  in 
terms  of  per  capita  GNP.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  use  of 
India  as  a  surrogate  coimtry  is 
appropriate  for  purposes  of  initiating 
this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  FOP, 
where  possible,  on  reasonably  available, 
public  surrogate  data  from  India. 
Materials,  with  the  exception  of  tar, 
sulphate,  petroleum  coke,  and  granular 
slag,  were  valued  based  on  Indian 
import  values,  as  published  in  the  1998 
and  1999  Monthly  Statistics  of  Foreign 
Trade  of  India,  and  inflated  based  on 
the  Indian  Wholesale  Price  Index. 
Because  the  Indian  import  values  for  tar 
and  sulphate  were  claimed  to  be  many 
times  higher  than  the  price  paid  by  the 
U.S.  producer,  these  inputs  were  valued 
based  on  Indian  export  data,  as 
published  by  UN  Import  Statistics 
(1998),  and  inflated  based  on  the  U.S. 
Producer  Price  Index  (PPI).  Also, 
because  India  did  not  import  petroleum 
coke  during  the  period  for  which  data 
are  available,  the  petitioners  valued 
petroleum  coke  using  UN  Import 
Statistics  (1998),  and  inflated  the  value 
based  on  the  U.S.  PPI.  Finally,  the 
petitioners  valued  granular  slag  using  a 


U.S.  price  for  iron  slag,  as  reported  by 
the  U.S.  Geological  Siu^ey.  "The 
Department  previously  used  this  value 
in  the  antidumping  investigation  of 
certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  from  the  PRC.  See 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  People's  Republic  of 
China,  65  FR  1117,  1126  (January  7, 
2000).  Labor  was  valued  using  the 
regression-based  wage  rate  for  the  PRC 
provided  by  the  Department,  in 
accordance  with  19  CFR  351.408(c)(3). 
Electricity  was  valued  using  Energy 
Prices  and  Taxes,  Second  Quarter  2000, 
published  by  the  OECD  International 
Energy  Agency,  and  natiiral  gas  was 
valued  using  a  current  price  for  natural 
gas  in  India  from  the  second  quarter 
earnings  statements  of  EOG  Resources 
Inc.,  a  large  publicly-traded  oil  and  gas 
company. 

For  overhead,  depreciation,  SG&A 
expenses,  and  profit,  the  petitioners 
applied  rates  derived  from  the  financial 
statements  of  SAIL  and  TATA,  India's 
two  largest  integrated  producers  of  hot- 
rolled  steel  products.  The  petitioners 
calculated  simple  averages  of  the  factory 
overhead  expense  ratio,  depreciation 
expense  ratio  and  SG&A  expense  ratio 
based  on  each  company's  1999-2000 
unconsolidated  statements.  Because 
SAIL  did  not  earn  a  pre-tax  profit,  the 
petitioners  based  profit  on  net  profit 
before  taxes  found  in  TATA's  1999- 
2000  income  statement.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  surrogate  values 
represent  information  reasonably 
available  to  the  petitioners  and  are 
acceptable  for  purposes  of  initiating  this 
investigation. 

Based  upon  comparisons  of  EP  to  CV, 
we  recalculated  estimated  dumping 
margins  ranging  from  34.34  to  38.97 
percent. 

Romania 

Export  Price 

The  petitioners  identified  Sidex  SA 
Galati  and  Gavazzi  Steel  SA  as  the 
principal  Romanian  producers  of 
subject  merchandise.  The  petitioners 
were  unable  to  obtain  specific  sales  or 
offers  for  sale  of  subject  merchandise  in 
the  United  States.  Tberefore,  the 
petitioners  based  EP  on  the  AUV  for 
three  ten-digit  categories  of  the  HTSUS 
accounting  for  a  significant  percentage 
of  in-scope  imports  from  Romania 
which  entered  through  a  specific 
customs  port  during  a  specific  month  of 
the  period  of  POI.  For  each  of  the  three 
HTSUS  categories  under  examination. 


the  petitioners  calculated  the  import 
AUVs  using  the  reported  quantity  and 
customs  value  for  imports  as  recorded 
in  the  U.S.  Census  Bureau's  official  IM- 
145  import  statistics.  In  their  calculation 
of  an  estimated  margin,  the  petitioners 
based  EP  on  import  statistics  covering 
only  a  portion  of  the  POI.  As  noted 
above,  for  initiation  purposes,  we  have 
recalculated  the  estimated  margin  for 
Romania  using  POI-wride  and  nation- 
wide averages  of  the  appropriate  import 
values.  We  note  that  customs  import 
value  as  defined  by  Technical 
Documentation  for  US  Exports  and 
Imports  of  Merchandise  on  CD-ROM 
excludes  U.S.  import  duties,  freight, 
insiu-ance  and  other  charges  incurred  in 
bringing  the  merchandise  to  the  United 
States.  The  positioners  calculated  a  net 
U.S.  price  by  deducting  from  EP  foreign 
inland  freight.  In  order  to  calcidate 
foreign  inland  freight,  the  petitioners 
first  determined  the  distance  by  rail 
between  Galati  and  Constanta,  the  port 
which  the  petitioners  determined  to  be 
the  most  appropriate  port  of 
embarkation  for  inter-continental 
shipment  of  goods  originating  in 
Romania,  as  a  conservative  estimate  of 
the  distance  for  both  producers,  and 
then  applied  to  this  distance  an 
Indonesian  rail  rate  as  a  surrogate. 

Normal  Value 

The  petitioners  allege  that  Romania  is 
an  NME  country,  and  in  all  previous 
investigations,  the  Department  has 
determined  that  Romania  is  an  NME. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Romania,  65  FR 
39125  (June  23,  2000).  Romania  will  be 
treated  as  an  NME  unless  and  until  its 
NME  status  is  revoked.  Pursuant  to 
section  771(18)(C)(i)  of  the  Act,  because 
Romania's  status  as  an  NME  remains  in 
effect,  the  petitioner  determined  the 
dumping  margin  using  an  FOP  analysis. 

Given  that  information  regarding  the 
respondents'  consiunption  rates  is  not 
available,  the  petitioners  calculated  NV 
using  the  same  methodology  described 
above  for  Kazakhstan.  Further,  the 
petitioners  used  Indonesia  as  the 
siuTogate  country.  We  believe  that 
Indonesia  is  an  appropriate  surrogate  for 
purposes  of  initiating  this  case  with 
respect,  to  Romania  for  the  same  reasons 
as  discussed  above  with  respect  to 
Kazakhstan.  Lastly,  the  petitioners 
valued  Romania's  FOP  with  the  same 
surrogate  values  as  used  with  respect  to 
Kazakhstan,  with  the  only  exception 
being  that  coal  was  valued  with  the  cost 
of  one  of  the  petitioners  because  no 


appropriate  Indonesian  value  was 
available. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalculated  estimated  dumping 
margins  ranging  from  75.38  to  88.62 
percent. 

South  Africa 

Export  Price 

The  petitioners  identified  Highveld 
Steel  and  Vanadium  Corporation 
Limited,  Saldanha  Steel  Limited,  and 
Iscor  Limited  as  the  principal  South 
African  producers  of  subject 
merchandise.  The  petitioners  were 
imable  to  obtain  specific  sales  or  offers 
for  sale  of  subject  merchandise  in  the 
United  States.  Therefore,  the  petitioners 
based  EP  on  the  AUV  for  a  ten-digit 
category  of  the  HTSUS  accounting  for  a 
significant  percentage  of  in-scope 
imports  from  South  Africa  during  the 
period  November  1999  through  August 
2000.  For  the  HTSUS  category  under 
examination,  the  petitioners  calculated 
the  import  AUV  using  the  reported 
quantity  and  customs  value  for  imports 
as  recorded  in  the  U.S.  Census  Bureau's 
official  IM-145  import  statistics.  In  their 
calculation  of  an  estimated  margin,  the 
petitioners  based  EP  on  import  statistics 
covering  only  a  portion  of  the  POI.  As 
noted  above,  for  initiation  purposes,  we 
have  recalculated  the  estimated  margin 
for  South  Africa  using  POI-wide  and 
nation-wide  averages  of  the  appropriate 
import  values.  The  petitioners 
presumed  that  the  customs  values  used 
to  calculate  the  AUV  for  the  HTSUS 
category  are  identical  to  the  FAS  export 
value  of  the  merchandise  being  shipped 
by  South  African  mills.  The  petitioners 
made  no  adjustments  to  EP.  We  note 
that  this  is  a  conservative  methodology 
that  still  results  in  a  dumping  margin 
above  de  minimis. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  a  grade  and  size  of  hot-rolled  steel 
that  is  comparable  to  those  of  the 
products  exported  to  the  United  States 
which  serve  as  the  basis  for  EP.  The 
petitioners  state  that  the  home  market 
price  quotations  were  ex-mill  and  did 
not  make  any  deductions  from  this 
price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
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Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  tbe 
Act,  COP  consists  of  the  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
icnown  differences  between  costs 
incurred  to  produce  hot-rolled  steel  in 
the  United  States  and  South  Africa.  To 
calculate  SG&A  expenses,  the 
petitioners  relied  upon  amounts 
reported  in  a  South  African  steel 
producer's  unconsolidated  financial 
statements  for  the  fiscal  year  ending 
June  30,  2000.  To  determine  financial 
expenses,  the  petitioners  relied  on  the 
South  African  steel  producer's 
consolidated  financial  statements  for  the 
fiscal  year  ending  Jime  30,  2000.  Based 
upon  the  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  at  prices  below  the 
COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation.  See  the 
Initiation  of  Cost  Investigations  section 
below. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  South  Africa  on 
CV.  The  petitioners  calculated  CV  using 
the  same  COM.  depreciation,  SG&A 
expenses,  and  interest  expense  figures 
used  to  compute  South  African  home 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act,  the  petitioner 
included  in  CV  an  amoimt  for  profit. 
The  petitioners  calculated  a  profit 
amount  based  on  the  financial  data  of  a 
South  African  processor  and  seller  of 
steel  products.  However,  we  revised  the 
profit  amount  to  be  included  in  CV  by 
using  a  profit  ratio  based  on  the  June  30, 
2000,  unconsolidated  financial 
statements  of  the  same  South  African 
steel  producer  used  to  compute  the 
SG&A  expenses. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalculated  an  estimated 
dumping  margin  of  9.28  percent. 

Taiwan 

Export  Price 

The  petitioners  identified  An  Feng 
Steel  Co.,  Ltd.,  China  Steel  Corporation, 
and  Yieh  Loong  Enterprise  Co.,  Ltd.,  as 
the  principal  Taiwanese  producers  of 
subject  merchandise.  The  petitioners 
were  unable  to  obtain  prices  for  specific 
sales  or  offers  for  sale  for  subject 
merchandise  in  the  United  States. 
Therefore,  in  their  initial  submission, 
the  petitioners  based  EP  on  the  AUVs 


for  three  ten-digit  categories  of  the 
HTSUS  accounting  for  a  significant 
percentage  of  in-scope  imports  from 
Taiwan  diu-ing  the  period  September 
1999  through  August  2000.  In  their 
supplemental  submission,  the 
petitioners  revised  their  methodology 
and  based  EP  on  import  statistics 
covering  a  limited  number  of  months 
and  U.S.  ports  of  entry.  For  each  of  the 
three  HTSUS  categories  under 
examination,  the  petitioners  calculated 
the  import  AUVs  using  the  reported 
quantity  and  customs  value  for  imports 
as  recorded  in  the  U.S.  Census  Bureau's 
official  IM-145  import  statistics.  In  both 
their  calculations  of  an  estimated 
margin,  the  petitioners  based  EP  on 
import  statistics  covering  only  a  portion 
of  the  POL  As  noted  above,  for  initiation 
purposes,  we  have  recalcuFated  the 
estimated  margins  for  Taiwan  using 
POI-wide  and  nation-wide  averages  of 
the  appropriate  import  values. 
Petitioners  presume  that  the  customs 
values  used  to  calculate  the  AUV  for 
each  HTSUS  category  reflect  the  actual 
transaction  value  of  the  merchandise 
being  shipped  by  Taiwan's  mills.  The 
petitioners  calculated  a  net  U.S.  price  by 
deducting  from  EP  foreign  inland  freight 
and  foreign  brokerage  and  handling. 
These  values  were  based  upon  China 
Steel  Corporation's  August  30, 1999. 
Section  C  questionnaire  response  in  the 
investigation  of  certain  cold-rolled  flat- 
rolled  carbon-quality  steel  products.  See 
Nptice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  From  Taiwan,  65 
FR  1095  (January  7.  2000). 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  home  market  price  that  was 
obtained  from  foreign  market  research 
for  a  grade  and  size  of  hot-rolled  steel 
that  is  comparable  to  the  products 
exported  to  the  United  States.  The 
petitioners  state  that  the  home  market 
price  quotation  was  on  an  FOB-mill 
basis  and,  therefore,  made  no 
deductions  from  this  price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  groimds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773fb)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 


calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  hot-rolled  steel  in 
the  United  States  and  Taiwan  using 
publicly  available  data.  To  calculate 
depreciation,  SG&A  expenses,  and 
interest  expense,  the  petitioners  relied 
upon  amoimts  reported  in  a  Taiwanese 
steel  producer's  1999  financial 
statements.  Based  upon  the  comparison 
of  the  adjusted  prices  of  the  foreign  like 
product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  at  prices  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation.  See  the 
Initiation  of  Cost  Investigations  section 
below. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Taiwan  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  depreciation,  SG&A 
expenses,  and  interest  expense  figvu'es 
used  to  compute  COP.  Consistent  with 
section  773(3Tt2)  of  the  Act,  the 
petitioners  also  included  in  CV  an 
amount  for  profit.  For  profit,  the 
petitioners  relied  upon  the  amounts 
reported  in  a  Taiwanese  steel  producer's 
1999  audited  .financial  statements. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalculated  estimated  dumping 
margins  ranging  from  15.18  percent  to 
29.14  percent. 

Thailand 

Export  Price 

The  petitioners  identified  Siam  Strip 
Mill  Public  Co.  Ltd.,  Saharvfriya  Steel 
Industries  Public  Co.  Ltd.,  and 
Nakomthai  Strip  Mill  Public  Co.  Ltd..  as 
the  principal  Thai  producers  of  subject 
merchandise.  The  petitioners  were 
unable  to  obtain  specific  sales  or  offers 
for  sale  of  subject  merchandise  in  the 
United  States.  Therefore,  in  then  initial 
submission,  the  petitioners  based  EP  on 
the  AUVs  for  two  ten-digit  categories  of 
the  HTSUS  accounting  for  a  significant 
percentage  of  in-scope  imports  from 
Taiwan  during  the  period  September 
1999  through  August  2000.  In  their 
supplemental  submission,  the 
petitioners  revised  their  methodology 
and  based  EP  on  import  statistics 
covering  a  limited  number  of  months 
and  U.S.  ports  of  entry.  For  the  HTSUS 
categories  under  examination,  the 
petitioners  calculated  the  import  AUVs 
using  the  reported  quantity  and  customs 
value  for  imports  as  recorded  in  the  U.S. 
Census  Bureau's  official  IM-145  import 


statistics.  In  both  their  calculations  of  an 
estimated  margin,  the  petitioners  based 
EP  on  import  statistics  covering  only  a 
portion  of  the  POL  As  noted  above,  for 
initiation  purposes,  we  have 
recalculated  the  estimated  margins  for 
Thailand  using  POI-wide  and  nation- 
wide averages  of  the  appropriate  import 
values.  Petitioners  presiune  that  the 
customs  values  used  to  calculate  the 
AUV  for  each  HTSUS  category  reflect 
the  actual  transaction  value  of  the 
merchandise  being  shipped  by 
Thailand's  mills.  "The  petitioners  made 
no  adjustments  to  EP.  We  note  that  this 
is  a  conservative  methodology  that  still 
results  in  a  dumping  margin  above  de 
minimis. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  a  grade  and  size  of  hot-rolled  steel 
that  is  comparable  to  the  products 
exported  to  the  United  States  which 
serve  as  the  basis  for  EP.  The  home 
market  price  employed  in  the 
petitioners'  dumping  analysis  was  the 
average  of  the  range  of  Thailand's 
transaction  prices.  The  petitioners  state 
that  the  home  market  price  quotation 
was  FOB  mill  and  did  not  make  any 
deductions  from  this  price. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  hot- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP.  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pm-suant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  thefr  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  hot-rolled  steel  in 
the  United  States  and  Thailand  using 
publicly  available  data.  We  revised  the 
petitioners'  calculation  of  depreciation 
and  SG&A  expenses  using  ratios, 
provided  by  the  petitioners,  which  were 
derived  from  amounts  reported  in  a 
Thai  steel  producer's  1999  audited, 
unconsolidated  financial  statements. 
For  interest  expense,  the  petitioners 
used  a  Thai  steel  producer's  1999 
audited  consolidated  financial 
statements.  Based  upon  the  comparison 
of  the  adjusted  prices  of  the  foreign  like 
product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 


were  made  at  prices  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide sales-below-cost  investigation.  See 
the  Initiation  of  Cost  Investigations 
section  below. 

Piu-suant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Thailand  on  CV. 
The  petitioners  calcidated  CV  using  the 
same  COM,  depreciation,  SG&A 
expenses,  and  interest  expense  figxires 
used  to  compute  Thai  home  market 
costs.  Consistent  with  section  773(e)(2) 
of  the  Act,  the  petitioners  included  in 
CV  an  amoimt  for  profit.  We  revised  the 
petitioners  calculation  of  this  profit 
amount  using  a  profit  ratio,  provided  by 
the  petitioners,  based  on  a  Thai  steel 
producer's  1999  audited  unconsolidated 
financial  statements. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalcidated  estimated  dumping 
margins  ranging  from  10.35  to  20.30 
percent. 

Ukraine 

Export  Price 

The  petitioners  identified 
Dnepropetrovsk  Comintern  Steel  Works. 
Ilyich  fron  &  Steel  Works.  Mariupol. 
Krivoi  Rog  State  Mining  (Krivorozhstal), 
and  Zaporozhstal  fron  &  Steel  Works  as 
the  principal  Ukrainian  producers  of 
subject  merchandise.  The  petitioners 
were  unable  to  obtain  specific  sales  or 
offers  for  sale  of  subject  merchandise  in 
the  United  States.  Therefore,  the 
petitioners  based  EP  on  the  AUV  for 
three  ten-digit  categories  of  the  HTSUS 
accounting  for  a  significant  percentage 
of  in-scope  imports  from  Ukraine  which 
entered  througb  a  specific  customs  port 
during  a  specific  month  of  the  period  of 
POL  For  each  of  the  three  HTSUS 
categories  under  examination,  the 
petitioners  calculated  the  import  AUVs 
using  the  reported  quantity  and  customs 
value  for  imports  as  recorded  in  the  U.S. 
Census  Bureau's  official  IM-145  import 
statistics.  In  their  calculation  of  an 
estimated  margin,  the  petitioners  based 
EP  on  import  statistics  covering  only  a 
portion  of  the  POL  As  noted  above,  for 
initiation  purposes,  we  have 
recalculated  the  estimated  margin  for 
Ukraine  using  POI-wide  and  nation- 
wide averages  of  the  appropriate  import 
values.  We  note  that  customs  import 
value  as  defined  by  Technical 
Documentation  for  US  Exports  and 
Imports  of  Merchandise  on  CD-ROM 
excludes  U.S.  import  duties,  freight, 
insurance  and  other  charges  incmred  in 
bringing  the  merchandise  to  the  United 
States.  The  petitioners  made  no 
adjustments  to  EP.  We  note  that  this  is 


a  conservative  methodology'  that  still 
results  in  a  dumping  margin  above  de 
minimis. 

Normal  Value 

The  petitioners  allege  that  Ukraine  is 
an  NKffi  country,  and  in  all  previous 
investigations,  the  Department  has 
determined  that  Ukraine  is  an  NME. 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  Ukraine,  62  FR  61754  (November 
19, 1997).  Ukr^ne  will  be  treated  as  an 
NME  unless  and  until  its  NME  status  is 
revoked.  Pursuant  to  section 
771(18)(C)(i)  of  the  Act.  because 
Ukraine's  status  as  an  NME  remains  in 
effect,  the  petitioners  determined  the 
diunping  margin  using  an  FOP  analysis. 

Given  that  information  regarding  the 
Ukrainian  mills'  consumption  rates  is 
not  available,  the  petitioners  calculated 
NV  using  the  same  methodology 
described  above  for  Kazakhstan. 
Further,  the  petitioners  used  Indonesia 
as  the  surrogate  country.  We  believe  that 
Indonesia  is  an  appropriate  surrogate  for 
purposes  of  initiating  this  case  with 
respect  to  Ukraine  for  the  same  reasons 
as  discussed  above  with  respect  to 
Kazakhstan.  Lastly,  the  petitioners 
valued  the  Ukrainian  mills'  FOP  with 
the  same  surrogate  values  as  those  used 
with  respect  to  Kazakhstan,  with  the 
only  exception  being  that  coke  was 
valued  vdth  Indonesian  import 
statistics,  because  public  information 
indicated  that  Ilyich  fron  and  Steel 
Works  does  not  possess  coke  batteries. 

Based  upon  the  comparison  of  EP  to 
CV,  we  recalculated  estimated  dumping 
margins  ranging  irom  89.13  to  89.49 
percent. 

Initiation  of  Cost  Investigations 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Act,  the  petitioners 
provided  information  demonstrating 
reasonable  groimds  to  believe  or  suspect 
that  sales  in  the  home  markets  of 
Argentina,  India,  Indonesia,  the 
Netherlands,  South  Africa,  Taiwan,  and 
Thailand  were  made  at  prices  below  the 
fully  absorbed  COP  and,  accordingly, 
requested  that  the  Department  conduct 
countfy-wide  sales-below-COP 
investigations  in  connection  with  the 
requested  antidumping  investigations 
for  these  countries.  The  Statement  of 
Administrative  Action  (SAA).  submitted 
to  the  U.S.  Congress  in  connection  with 
the  interpretation  and  application  of  the 
URAA.  states  that  an  allegation  of  sales 
below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA, 
H.  Doc.  103-316,  Vol.  1,  103d  Cong..  2d 
Session,  at  833(1994).  The  SAA.  at  833, 
states  that  "Commerce  will  consider 
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allegations  of  below-cost  sales  in  the 
aggregate  for  a  foreign  country,  just  as 
Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation." 

Further,  the  SAA  provides  that  "new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
'reasonable  grounds  to  believe  or 
suspect'  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation.  'Reasonable  grounds' 
*   *   *  exist  when  an  interested  party 
provides  specific  Actual  information  on 
costs  and  prices,  observed  or 
constructed,  indicating  that  sales  in  the 
foreign  market  in  question  are  at  below- 
cost  prices."  Id.  Based  upon  the 
comparison  of  the  adjusted  prices  from 
the  petition  for  the  representative 
foreign  like  products  to  their  COPs,  we 
find  the  existence  of  "reasonable 
groimds  to  believe  or  suspect"  that  sales 
of  these  foreign  like  products  in  the 
markets  of  Argentina,  India,  Indonesia, 
the  Netherlands,  South  Africa,  Taiwan, 
and  Thailand  were  made  at  prices  below 
their  respective  COPs  within  the 
meaning  of  section  773fb)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  the  requested  coimtry-wide 
cost  investigations. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  hot-rolled  steel  from 
Argentina,  India,  Indonesia,  Kazakhstan, 
the  Netherlands,  the  PRC,  Romania, 
South  Africa,  Taiwan,  Thailand,  and 
Ukraine  Sre  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
operating  profits,  net -sales  volumes, 
profit-to-sales  ratios,  and  capacity 
utilization.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  [see 


Initiation  Checklist  at  Attachment  II  Re; 
Material  Injmy). 

Initiation  of  Antidumping 
Investigations 

Based  upon  our  examination  of  the 
petitions  on  hot-rolled  steel,  and  the 
petitioners*  responses  to  o\ii 
supplemental  questionnaire  clarifying 
the  petitions,  as  well  as  our 
conversation  with  the  foreign  market 
researcher  who  provided  information 
concerning  various  aspects  of  the 
petitions,  we  have  found  that  they  meet 
the  requirements  of  section  732  of  the 
Act.  See  Memorandum  to  the  File, 
Telephone  Conversation  with  Source  of 
Market  Research  used  in  Antidumping 
Petition  to  Support  Certain  Factual 
Information,  dated  December  4,  2000. 
Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  hot-rolled 
steel  from  Argentina,  India,  Indonesia, 
Kazakhstan,  the  Netherlands,  the  PRC, 
Romania,  South  Africa,  Taiwan, 
Thailand,  and  Ukraine  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  this  deadline 
is  extended,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  Argentina,  India, 
Indonesia,  Kazakhstan,  the  Netherlands, 
the  PRC,  Romania,  South  Africa, 
Taiwan,  Thailand,  and  Ukraine.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  each  petition  to  each  exporter 
named  in  the  petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine,  no  later  than 
December  28,  2000,  whether  there  is  a 
reasonable  indication  that  imports  of 
certain  hot-rolled  steel  products  from 
Argentina,  India,  Indonesia,  Kazakhstan, 
the  Netherlands,  the  PRC,  Romania, 
South  Africa,  Taiwan,  Thailand,  and 
Ukraine  are  causing  material  injiiry,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  A  negative  ITC 
determination  for  any  coimtry  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  country; 
otherwise,  these  investigations  will 


proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  December  4.  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

A  dministra  tion . 

(FR  Doc.  00-31635  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-845] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Japan:  Final  Results  of  Changed 
Circumstance  Antidumping  Duty 
Review,  and  Determination  To  Revoke 
Order  in  Part 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  results  of  changed 
circumstance  antidumping  duty  review, 
and  determination  to  revoke  order  in 
part. 

EFFECTIVE  DATE:  December  12,  2000. 
SUMMARY:  On  October  27,  2000,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  initiation  of  a 
changed  circumstances  antidumping 
duty  review  and  preliminary  results  of 
review  with  intent  to  revoke,  in  part,  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Japan 
(65  FR  64424).  We  are  now  revoking  this 
order,  in  part,  with  regard  to  the 
following  product:  nickel-clad  stainless 
steel  sheet  and  strip  in  coils  from  Japan, 
as  described  in  the  "Scope"  section  of 
this  notice.  This  partial  revocation  is 
based  op  the  fact  that  domestic  parties 
have  expressed  no  further  interest  in  the 
relief  provided  by  the  order  with  respect 
to  the  importation  or  sale  of  this  nickel 
clad  stainless  steel  sheet  and  strip  in 
coils  from  Japan,  as  so  described. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  or  James  C.  Doyle,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-6412  and  (202) 
482-0159,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 


made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April, 
1999). 

Background 

On  August  17,  2000,  the  Department 
received  a  request  from  NIPPON 
Metalworking  U.S.A.,  Inc.,  (NIPPON)  for 
a  changed  circumstance  review  seeking 
revocation,  in  part,  of  the  antidumping 
duty  (AD)  order  on  nickel  clad  stainless 
steel  sheet  and  strip  in  coils  from  Japan. 
The  Department  received  a  letter  on 
September  6,  2000,  from  petitioners 
Allegheny  Ludlum,  AK  Steel 
Corporation  (formerly  Armco,  Inc.),  J&L 
Specialty  Steel,  Inc.,  North  American 
Stainless,  the  United  Steelworkers  of 
America,  AFL-CIO/CLC,  the  Butler- 
Armco  Independent  Union,  and  the 
Zanesville  Armco  Independent  Union, 
expressing  no  opposition  to  the  request 
of  NIPPON  for  revocation,  in  part,  of  the 
order  pursuant  to  a  changed 
circumstances  review  with  respect  to 
the  subject  merchandise  defined  in  the 
Scope  of  the  Review  section  below. 
Petitioners'  request  confirms  that  they 
have  no  objection  to  the  retroactive 
application  of  the  exclusion  to  the 
entries  made  from  the  date  of  the 
preliminary  determination  in  the 
antidumping  investigation,  January  4, 

1999,  forward. 

Pursuant  to  19  CFR  351.222(g)(l)(i) 
we  preliminarily  determined  that 
petitioners'  affirmative  statement  of  no 
interest  constituted  changed 
circumstances  sufficient  to  warrant  a 
review  and  partial  revocation  of  the 
order.  Consequently,  on  October  27, 

2000,  the  Department  published  an 
initiation  of  a  changed  circumstances 
review  and  preliminary  results  of 
review  with  an  intent  to  revoke  the 
order  in  part  (65  FR  64424). 

The  merchandise  under  review  is 
currently  classifiable  under  subheading 
7219.90.00.20  of  the  Harmonized  Tariff 
Schedule  of  die  United  States  (HTSUS). 
Although  die  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  is  dispositive. 

Scope  of  Changed  Circumstance  Review 

The  products  covered  by  this 
exclusion  request  and  changed 
circumstances  review  are  nickel  clad 
stainless  steel  sheet  and  strip  in  coils 
from  Japan.  This  nickel  clad  stainless 
steel  sheet  must  satisfy  each  of  the 
following  specifications.  The  sheet 


must:  (1)  Have  a  maximum  coil  weight 
of  1000  pounds;  (2)  with  a  coil  interior 
diameter  of  458  mm  to  540  mm;  (3)  with 
a  thickness  of  .33  mm  and  a  width  of 
699.4  mm;  (4)  fabricated  in  three  layers 
with  a  middle  layer  of  grade  316L  or 
UNS  531603  sheet  and  strip  sandwiched 
between  the  two  layers  of  nickel 
cladding,  using  a  roll  bonding  process  to 
apply  the  nickel  coating  to  each  side  of 
tbe  stainless  steel,  each  nickel  coating 
being  not  less  than  99  percent  nickel 
and  a  minimvun  .038  mm  in  thickness. 
The  resultant  nickel  clad  stainless  steel 
sheet  and  strip  also  must  meet  the 
following  additional  chemical 
composition  requirement  (by  weight): 
The  first  layer  weight  is  14%, 
specification  Ni201  or  N02201,  Carbon 
0.009,  Sulfur  0.001,  Nickel  99.97, 
Molybdenum!  0.001,  Iron  0.01,  Copper 
0.001  for  a  combined  total  of  99.992. 
The  second  layer  weight  is  72%, 
specification  316L  or  UNS  513603. 
Carbon  0.02,  Silicon  0.87,  Manganese 
1.07,  Phosphorus  0.033,  Sulfur  0.001, 
Nickel  12.08,  Chromium  17.81, 
Molybdenum  2.26,  Iron  65.856  for  a 
combined  total  of  100.  The  third  layer 
is  14%,  specification  Ni201  or  N02201, 
Carbon  0.01,  Sulhir  0.001,  Nickel  99.97, 
Molybdenum  0.001,  Iron  0.01,  Copper 
0.001  for  a  combined  total  of  99.993. 
The  weight  average  weight  is  100%.  The 
following  is  the  weighted  average: 
Carbon  0.01706,  silicon  0.6264, 
Manganese  0.7704,  Phosphorus  0.02376, 
Sulfur  0.001,  Nickel  36.6892,  Chromium 
12.8232,  Molybdenum  1.62748,  fron. 
47.41912,  and  Copper  is  0.00028.  The 
above-described  material  sold  as  grade 
316L  and  manufactured  in  accordance 
with  UNS  specification  531603.  This 
material  is  classified  at  subheading 
7219.90.00.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

Comments 

In  the  preliminary  results,  we 
provided  parties  the  opportimity  to 
comment  (65  FR  64424).  On  October  31, 
2000,  and  again  on  November  1,  2000 
we  received  comments  from  counsel  for 
Fuel  Cell,  Inc.  and  NIPPON  requesting 
that  the  scope  description  in 
specification  number  two  read  as  "with 
a  coil  diameter  of  458  millimeters  to 
540."  The  Department  received 
additional  comments  from  the 
Petitioners  regarding  NIPPON'S  request 
agreeing  to  the  proposed  amendments  of 
the  scope  exclusion  on  November  14. 
2000. 


Final  Results  of  Review  and  Partial 
Revocation  of  the  Antidumping  Duty 
Order 

The  affirmative  statement  of  no 
interest  by  petitioners  concerning  the 
nickel  clad  stainless  steel  sheet  and 
strip  in  coils  from  Japan  and  the  fact 
that  no  interested  parties  objected  to  our 
preliminary  results  of  review,  constitute 
changed  circumstances  sufficient  to 
warrant  partial  revocation  of  the  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  stainless  steel 
sheet  and  strip  in  coils  with  respect  to 
the  product  described  above,  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Act  and  19  CFR 
351.222(g)(l)(i). 

The  Department  will  instruct  the 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  any  unliquidated 
entries  of  the  merchandise  subject  to 
this  request,  as  specifically  described  in 
the  "Scope  of  Changed  Circumstance 
Review"  section  above,  and  entered,  or 
withdrawn  from  the  warehouse,  for 
consumption  on  or  after  January  4, 
1999.  The  Department  will  further 
instruct  Customs  to  refund  with  interest 
any  estimated  duties  collected  with 
respect  to  unliquidated  entries  of 
stainless  steel  sheet  and  strip  in  coils 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  changed  circimistances  review, 
in  accordance  with  section  778  of  the 
Act  and  19  CFR  351.222(g)(4). 

This,  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protection  orders  (APOs) 
of  dieir  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
timely  notify  the  Department  in  writing 
of  the  retimi/destruction  of  APO 
material  is  a  sanctionable  violation. 

This  changed  circumstances  review, 
partial  revocation  of  the  antidumping 
duty  order,  and  notice  are  in  accordance 
with  sections  751(b)  and  (d)  and  782(h) 
of  the  Act  and  sections  351.216, 
351.221(c)(3),  and  351.222(g)  of  the 
Department's  regulations. 

Dated:  December  1.  2000. 
Troy  H.  Cribb. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  00-31636  Filed  12-11-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-357-«15,  C-533-821,  C-560-813,  C-791- 
810,  C-549-818] 

Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Certain  Hot-Rolled 
Cartx>n  Steel  Flat  Products  From 
Argentina,  India,  Indonesia,  South 
Africa,  and  Thailand 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Initiation  of  Coimtervailing 
Duty  Investigations. 

EFFECTIVE  DATE:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  (Argentina),  at  (202) 
482-2209;  Eric  Greynolds  (India),  at 
(202)  482-6071;  Stephanie  Moore 
(Indonesia),  at  (202)  482-3692;  Sally 
Gannon  (South  Africa),  at  482-0162; 
and  Dana  Mermelstein  (Thailand),  at 
(202)  482-1391,  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230. 
INITIATION  OF  INVESTIGATIONS: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  ujiless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2000). 

The  Petitions 

On  November  13,  2000,  the 
Department  of  Commerce  (the 
Department)  received  petitions  filed  in 
proper  form  on  behalf  of  Bethlehem 
Steel  Corporation;  LTV  Steel  Company, 
Inc.;  National  Steel  Corporation;  and 
U.S.  Steel  Group,  a  Unit  of  USX 
Corporation;  Gallatin  Steel  Company; 
IPSCO  Steel  Inc.;  Nucor  Corporation; 
Steel  Dynamics,  Inc.;  Weirton  Steel 
Corporation,  and  the  Independent 
Steelworkers  Union  (the  petitioners). 
The  United  Steelworkers  of  America 
notified  the  Department  that  it  also  is  a 
petitioning  party  in  these  investigations 
on  November  16,  2000.  The  Department 
received  from  the  petitioners 
information  supplementing  the  petitions 
throughout  the  20-day  initiation  period. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  certain  hot-rolled  carbon  steel  flat 


products  (hot-rolled  steel  or  subject 
merchandise)  in  Argentina,  India, 
Indonesia,  South  Africa,  and  Thailemd 
receive  countervailable  subsidies  within 
the  meaning  of  section  701  of  the  Act. 

The  Department  finds  that  the 
petitioners  filed  the  petitions  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  771(9)(C)  and  (D)  of  the  Act. 
The  petitioners  have  demonstrated 
sufficient  industry  support  with  respect 
to  each  of  the  countervailing  duty 
investigations  which  they  are  requesting 
the  Department  to  initiate  [see 
Determination  of  Industry  Support  for 
the  Petitions,  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  hot- 
rolled  carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  cuid  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations. 

Specifically  included  within  the 
scope  of  these  investigations  are 
vacuimi  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  commonly 
referred  to  as  columbium),  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  these  investigations,  regardless 
of  definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 


listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  cbemical  description  provided 
above  are  within  the  scope  of  these 
investigations  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
these  investigations: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543,  A387,  A514,  A517, 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  sibcon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  these 
investigations  is  classified  in  the 
HTSUS  at  subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00. 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30.  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60. 
7208.38.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60. 
7208.53.00.00,  7208.54.00.00, 


7208.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30, 
7211.19.75.60,  and  7211.19.75.90. 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  these 
investigations,  including:  vacuum 
degassed  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 
7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00. 
7225.40.70.00,  7225.99.00.90. 
7226.11.10.00,  7226.11.90.30. 
7226.11.90.60,  7226,19.10.00, 
7226.19.90.00,  7226.91.50.00, 
7226.91.70.00,  7226.91.80.00,  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00, 
7210.90.90.00.  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00,  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioner 
to  ensure  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  December  26, 
2000.  Comments  should  be  addressed  to 
Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act.  the  Department  invited 
representatives  of  the  relevant  foreign 
governments  for  consultations  with 
respect  to  the  petitions  filed.  The 
Department  held  consultations  with 
representatives  of  the  governments  of 
Thailand  on  November  28,  Argentina  on 
November  29,  and  South  Africa  on 
November  30,  2000.  See  the  memoranda 
to  the  file  regarding  these  consultations 
(public  documents  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B-099).  The 
Government  of  Indonesia  did  not  accept 


our  invitation  to  hold  consultations 
before  the  initiation.  However,  it  has 
requested  a  meeting  after  initiation.  The 
Government  of  India  also  did  not  accept 
our  invitation  to  hold  consultations 
before  the  initiation.  It  did,  however, 
submit  written  comments  on  December 
4,  2000.  In  addition,  it  has  requested  a 
meeting  after  initiation. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC).  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  Uke  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law. ' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  tide."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

In  this  case,  "the  article  subject  to 
investigation"  is  substantially  similar  to 
the  scope  of  the  Department's 
investigations  involving  hot-rolled 
carbon  steel  products  initiated  in  1998. 
See  Initiation  of  Antidumping  Duty 
Investigations:  Certain  Hot-Rolled  Flat- 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639,  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  Japan:  Final 
Determination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376.  32380- 
81  (July  16,  1991). 


Rolled  Carbon-Quality  Steel  Products 
From  Brazil,  Japan,  and  the  Russian 
Federation,  63  FR  56607  (October  22. 
1998).  The  only  differences  are  as 
follows:  (1)  A  2.25  percent  silicon 
maximum  content  level  (as  opposed  to 
1.50  percent  in  the  1998  case):  (2)  the 
omission  of  maximum  content  levels  for 
boron  and  titanium:  and  (3)  the 
itemization  of  two  additional  examples 
of  products  specifically  excluded  from 
the  scope,  i.e.,  all  products  (proprietary 
or  otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507),  and  non- 
rectangular  shapes,  not  in  coils,  which 
are  the  result  of  having  been  processed 
by  cutting  or  stamping  and  which  have 
assumed  the  character  of  articles  or 
products  classified  outside  chapter  72  of 
the  HTSUS.  The  Department  has 
reviewed  reasonably  available 
information  to  determine  whether  the     . 
products  within  the  scope  of  the 
investigations  constitute  one  or  more 
than  one  domestic  like  product. 

Some  steel  products  classified  as  alloy 
steels  based  on  the  HTSUS  are 
recognized  as  carbon  steels  by  the 
industry  and/or  the  marketplace.  For 
example.  The  Book  of  Steel,  a  1996 
publication  by  Sollac,  a  flat-rolled  steel 
division  of  Usinor,  one  of  the  largest 
steel  companies  in  the  world,  identifies 
HSLA,  IF,  and  motor  lamination  steels 
as  falling  within  categories  of  plain 
carbon  sheet  steels  (see  chapters  44,  45 
and  52).  Also,  Carbon  and  Alloy  Steels, 
published  in  1996  by  ASM 
International,  a  major  materials  society, 
indicates  that  HSLA  steels  are  not 
considered  to  be  alloy  steels,  but  are  in 
fact  similar  to  as-rolled  mild-carbon 
steel  and  are  generally  priced  by 
reference  to  the  base  price  for  carbon 
steels  (see  page  29).  Carbon  and  Alloy 
Steels  also  distinguishes  between 
carbon-boron  and  alloy-boron  steels;  the 
former  may  contain  boron  at  levels 
which  would  classify  it  as  alloy  under 
the  HTSUS,  but  would  not  classify  it  as 
an  alloy  steel  conunercially  because, 
unlike  the  alloy-boron  steels,  higher 
levels  of  other  alloying  elements  are  not 
specified  (see,  e.g.,  pages  159  and  161). 

We  noted  that,  in  thel998  hot-rolled 
steel  investigations,  we  discussed  these 
issues  with  representatives  of  the  ITC 
and  the  International  Trade 
Administration's  (ITA's)  Office  of  Trade 
Development.  Other  than  the  fact  that 
the  AISI  technically  defines  alloy  steels 
based  on  alloy  levels  comparable  to 
those  in  the  HTSUS,  none  of  the  agency 
representatives  cited  reasons  why  the 
products  in  question  might  be  treated  as 
distinct  from  hot-rolled  carbon  steels.  In 
addition  to  the  research  discussed 
above,  the  Department  determined  in 
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the  1998  hot-rolled  steel  investigations 
that,  with  respect  to  certain  steel 
products,  such  as  high-strength  low- 
alloy  steel,  industry  sources  indicated 
that  these  steel  products  are 
manufactured  by  similar  processes,  are 
priced  from  similar  bases,  are  marketed 
in  comparable  ways,  and  are  used  for 
similar  applications.  See  Certain  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  From  Brazil,  Japan,  and  the 
Russian  Federation:  Attachment  to  the 
Initiation  Checklist,  Re:  Industry 
Support,  October  15,  1998  (which  is  on 
file  and  publicly  available  in  the  Central 
Records  Unit  (CRU)  of  the  Main 
Commerce  Department  building).  We 
are  unaware  of  any  factual  differences 
between  the  present  case  and  the 
initiation  of  the  1998  hot-rolled  steel 
investigations.  Thus,  based  on  our 
analysis  of  the  information  presented  to 
the  Department  above  and  the 
information  obtained  and  reviewed 
independenUy  by  the  Department,  we 
have  determined  that  there  is  a  single 
domestic  like  product  which  is  defined 
in  the  Scope  of  Investigations  section 
above,  and  have  analyzed  industry 
support  in  terms  of  this  domestic  like 
product. 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (l)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Finally,  Section  702(c)(4)(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall:  (i)  Poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 

In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  upon  not  only  the  petition 
and  amendments  thereto,  but  also  upon 
"other  information"  it  obtained  through 
research  and  which  is  attached  to  the 
Initiation  Checklist  for  each  country 
[See  Import  Administration  CVD 
Investigation  Initiation  Checklist 
(Initiation  Checklist),  Attachment  Re: 
Industry  Support,  December  4,  2000). 


Based  on  information  from  these 
sources,  the  Department  determined, 
pursuant  to  Section  702(c)(4)(D),  that 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A). 
Specifically,  the  Department  made  the 
following  determinations.  For 
Argentina,  India,  Indonesia,  South 
Africa,  cmd  Thailand,  the  petitioners 
established  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of 
Section  702(c)(4)(A)(i)  are  met. 
Furthermore,  because  the  Department 
received  no  opposition  to  the  petition, 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  Section 
702(c)(4)(A)(ii)  are  also  met. 

Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  702(B)(1) 
of  the  Act.  See  the  December  4,  2000, 
memoranda  to  the  file  (for  each  coimtry) 
regarding  the  initiation  of  each 
investigation  (public  dociunents  on  file 
in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B- 
099). 

Infury  Test 

Because  Argentina,  India,  Indonesia, 
South  Africa,  emd  Thailand  are 
"Subsidies  Agreement  Countries" 
within  the  meaning  of  section  701(b)  of 
the  Act,  section  701(a)(2)  applies  to 
these  investigations.  Accordingly,  the 
rrC  must  determine  whether  imports  of 
the  subject  merchandise  from  these 
coimtries  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumiilated 
subsidized  imports  of  the  subject 
merchandise.  Petitioners  contend  that 
the  industry's  injured  condition  is 
evident  in  the  declining  trends  in  net 
operating  profits,  net  sales  volumes, 
profit-to-sales  ratios,  and  capacity 
utilization.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  business  proprietary 
data  from  the  petitioning  firms  and  U.S. 


Customs  import  data.  The  Department 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation,  and  determined  that  these 
allegations  are  supported  by  accurate 
and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
the  December  4,  2000,  memoranda  to 
the  file  (for  each  country)  regarding  the 
initiation  of  each  investigation  (public 
documents  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B-099). 

Allegations  of  Subsidies 

Section  702Cb)  of  the  Act  requires  the 
Department  to  initiate  a  coimtervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

Initiation  of  Countervailing  Duty 
Investigations 

The  Department  has  examined  the 
countervailing  duty  petitions  on  hot- 
rolled  steel  from  Argentina,  India, 
Indonesia,  South  Africa,  and  Thailand, 
and  found  that  they  comply  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702(b)  of  the  Act,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  hot-rolled  steel  from  these  countries 
receive  subsidies.  See  the  December  4, 
2000,  memoranda  to  the  file  (for  each 
country)  regarding  the  initiation  of  each 
investigation  (public  versions  on  file  in 
the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B- 
099). 

A.  Argentina 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Argentina: 

1 .  Equity  Infusions  Bestowed  from  1 984 

through  1990 

2.  Government  of  Argentina  Assumption 


of  Debt 
i.  Relie 


3.  Relief  from  Liquidation  Costs 

4.  Additional  Subsidies  from 

Reorganization/Privatization  under 
Decree  1144/92 

5.  Investment  Commitment 

6.  Tax  Abatement  Program 

7.  Rebate  of  Indirect  Taxes  (Reembolso) 

8.  Pre-and  Post-shipment  Export 

Financing 

9.  Zero-Tariff  Turnkey  Bill 


Creditworthiness 

Petitioners  have  also  alleged  that 
Sociedad  Mixta  Siderurgica  Argentina 
(SOMISA)  was  uncreditworthy  in  1991 
and  1992.  To  support  this  allegation, 
petitioners  stated  that  the  company  had 
negative  operating  margins  and  negative 
return  on  sedes  in  each  of  these  two 
years.  However,  petitioners  further 
stated  that  to  fund  these  losses  the 
company  took  on  more  long-term  debt. 
Under  the  Department's  policy,  the 
presence  of  long-term  borrowing 
generally  constitutes  dispositive 
evidence  that  a  firm  is  creditworthy  if 
such  loans  are  provided  without  a 
government  guarantee.  See  Section 
351.505(a)(4)(ii)  of  the  Department's 
CVD  Regulations.  Absent  information 
that  this  debt  was  guaranteed  by  the 
Government  of  Argentina  or  other 
similar  information,  we  do  not  plan  to 
investigate  SOMISA's  alleged 
creditworthiness  in  1991  and  1992. 

B.  India 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  India: 

1.  The  Passbook  Scheme  (PBS) 

2.  The  Duty  Entitlement  Passbook 

Scheme — Pre-  and  Post-Export 
Credits  (DEPBS) 

3.  Advanced,  Advanced  Intermediate 

and  Special  Imprest  Import 
1 1       Licenses  Under  the  Duty  Exemption 
'         Scheme 

4.  Special  Import  Licenses  (SIL) 

5.  Export  Promotion  Capital  Goods 

Scheme  (EPCGS) 

6.  Concessional  Export  Financing  (Pre- 

and  Post-shipment  Export 
Financing) 

7.  Exemption  of  Export  Credit  from 

Interest  Taxes 

8.  Income  Tax  Deductions  Under 

Section  80  HHC 

9.  Loan  Guarantees  from  the 
Government  of  India  (GOI) 

The  GOI's  Forgiveness  of  Steel 
Development  Fund  Loans  Issued  to 
Steel  Authority  of  India  Limited 
(SAIL) 

GOI  Forgiveness  of  Other  Loans 
:  Issued  to  SAIL 

I  12.  Steel  Development  Fund  (SDF) 
Loans 
In  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  from  India  (CTL  Plate),  64  FR 
73131,  73138  (December  29,  1999),  we 
determined  that  because  the  SDF  was 
funded  by  producer  levies  and  other 
non-GOI  monies,  there  was  no  evidence 


10. 


11. 


of  direct  or  indirect  funding  by  the  GOI. 
In  addition,  in  CTL  Plate,  64  FR  at 
73143,  we  determined  that  there  was  no 
evidence  indicating  that  the  GOI 
controlled  the  SDF.  Therefore,  we 
determined  that  the  program  was  not 
countervailable. 

However,  new  information  provided 
in  the  petition  has  led  us  to  reconsider 
our  finding  in  CTL  Plate  regarding  the 
GOI's  level  of  control  of  the  SDF. 
Section  771(5)(B)(iii)  of  the  Act  states 
that  a  subsidy  is  bestowed  when  an 
authority  "entrusts  or  directs  a  private 
entity  to  make  a  financial  contribution." 
Given  that  the  GOI  apparently  has  the 
authority  to  waive  SAIL's  SDF  loans,  we 
determine  that,  for  the  purposes  of  this 
initiation,  there  is  sufficient  evidence  to 
initiate  an  investigation  of  the  GOI's 
ability  to  control  the  terms  at  which 
participating  companies  can  borrow 
from  the  fund. 

Creditworthiness 

In  their  November  13,  2000  filing  and 
their  November  22,  2000  amended 
filing,  petitioners  allege  that  SAIL  was 
uncreditworthy  in  eadi  year  during  the 
period  1989  throueh  March  31,  2000.^ 

Based  on  an  analysis  of  the 
information  provided  by  petitioners, 
including  detailed  data  regarding  SAIL's 
financial  health  between  ^e  years  1989 
through  2000,  we  recommend  initiating 
an  investigation  on  whether  SAIL  was 
ujacreditworthy  only  during  the  fiscal 
years  1999  and  2000.  An  examination  of 
key  financial  ratios  reveals  general 
consistency  during  the  fiscal  years  1989 
through  1998.  Only  in  the  fiscal  years 
covering  April  1,  1998,  through  March 
31,  1999,  and  April  1,  1999,  through 
March  31,  2000,  do  the  ratios  take  a 
substantial  negative  turn,  especially 
with  regard  to  profit  ratios. 
Additionally,  petitioners  have  provided 
information  indicating  that  SAIL  neared 
being  declared  a  "sick"  company  based 
on  its  1998-99  financial  information, 
but  they  have  not  provided  evidence 
indicating  that  SAIL  was  on  the  verge  of 
such  a  declaration  before  that  time. 

We  note  that  it  appears  from  SAIL's 
annual  reports  that  the  company 
received  long-term  loans  from 
commercial  sources  that  were 
outstanding  as  of  the  time  of  its  1999 
annual  report.  The  presence  of  such 
loans  generally  constitutes  dispositive 
evidence  that  a  firm  is  creditworthy  if 
such  loans  are  provided  without  a 
government  guarantee  (see  Section 
351.505(a)(4)(ii)  of  the  Department's 
CVD  Regulations).  However,  given 
certain  specific  allegations  made  by 


2  SAIL'S  most  recently  completed  fiscal  year  was 
March  31,  2000. 


petitioners  regarding  loan  guarantees  by 
the  GOI,  it  is  possible  that  the  loans 
highlighted  in  SAIL's  annual  reports  do 
indeed  contain  guarantees  by  the  GOI. 
On  this  basis,  we  are  investigating 
whether  SAIL  was  uncreditworthy 
during  the  fiscal  years  1999  and  2000. 

C.  Indonesia 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Indonesia: 

1.  1995  Equity  Infusion  into  P.T. 

Krakatau  Steel 

2.  Pre-1993  Equity  Infusion 

3.  1989  Equity  Infusion  to  Cold  Rolling 

Mill  of  Indonesia  (CRMI) 

4.  Three-Step  Equity  Infusion  to  CRMI 

5.  Two-Step  Loan  Program 

6.  Bank  of  Indonesia  Rediscount  Loan 

Program 

Creditworthiness 

Petitioners  have  submitted 
information  sufficient  to  warrant  an 
examination  of  the  creditworthiness  of 
Krakatau  and  CRMI  in  the  years  in 
which  these  companies  were  approved 
for  equity  and  other  non-recurring 
benefits. 

D.  South  Africa 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  South  Africa: 

1.  1996  and  1999  Equity  Infusions  into 

Saldanha  Steel  (Proprietary) 
Limited  (Saldanha) 

2.  Industrial  Development  Corporation 

(IDC )  Loans 

3.  Impofin  Loan  Guarantees 

4.  Section  37E  Tax  Allowances 

Creditworthiness 

Petitioners  have  submitted 
information  sufficient  to  warrant  an 
examination  of  the  creditworthiness  of 
Saldanha  in  the  years  in  which  the 
company  was  approved  for  equity  and 
other  non-recurring  benefits. 

E.  Thailand 

We  are  including  in  our  investigation 

the  following  programs  alleged  in  the 

petition  to  have  provided 

countervailable  subsidies  to  producers 

and  exporters  of  the  subject 

merchandise  in  Thailand: 

1.  Duty  Exemptions  on  Imports  of  Raw 
and  Essential  Materials  Under 
Section  30  of  the  Investment 
Promotion  Act  (IPA) 
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2.  Duty  Exemptions  on  Imports  of 

Machinery  Under  IP  A  Section  28 

3.  Exemptions  from  VAT  Under  Section 

21(4)  of  the  VAT  Act 

4.  Corporate  Income  Tax  Exemptions 

Under  IPA  Section  31 

5.  Additional  Tax  Deductions  Under 

IPA  Section  35 

6.  IPA  Subsidies  for  Construction  of 

SSI's  On-Site  Power  Plant 

7.  IPA  Subsidies  for  Building  and 

Operating  the  Prachuab  Port 

8.  SSI  Debt  Restructuring 

9.  LPNDebt  Restructuring 

10.  Loans  from  the  Industrial  Finance 

■  Corporation  of  Thailand  (IFCT)  and 
the  Thai  Export-Import  Bank 

11.  Other  Loans  and  Loan  Guarantees 
from  Banks  OwTied,  Controlled,  or 
Influenced  by  the  RTG 

12.  Export  Packing  Credits 

13.  Pre-shipment  Finance  Facilities 

14.  Export  Insurance  Program 

15.  Trust  Receipt  Financing  for  Raw 
Materials 

16.  Tax  Certificates  for  Export 

1 7.  Import  Duty  Exemptions  for 

Industrial  Estates 

18.  Export  Processing  Zone  Incentives 

19.  Provision  of  Water  Infrastructure  for 

Less  Than  Adequate  Remuneration 

20.  Provision  of  Electricity  for  Less  Than 

Adequate  Remuneration 

Creditworthiness 

Petitioners  allege  that  both  Sahaviriya 
Steel  Industries  Pel  (SSI)  and  LPN  Plate 
Mill  Pel.  (LPN)  have  been 
uncreditworthy  since  1996.  Our  review 
of  the  information  provided  by  the 
petitioners  indicates  that  SSI  was  able  to 
issue  debentures  to  the  public  in  1995, 
and  it  was  not  until  1996  that  these 
debenttires  lost  their  value.  While  SSI's 
financial  ratios  were  very  weak  in  1995, 
it  was  not  until  the  end  of  1996  that  the 
company's  ratios  indicated  that  they 
were  in  serious  financial  difficulty  and 
would  have  trouble  meeting  their  debt 
obligations:  in  fact.  SSI  defaulted  on  its 
convertible  bond  issue  in  July  1998.  The 
company  continued  to  experience 
serious  financial  difficulties  through  at 
least  the  third  quarter  of  1999.  As  such, 
we  will  examine  whether  SSI  was 
unerediworthy  ft-om  1997  through  1999. 
With  respect  to  LPN,  we  have  examined 
the  ratios  based  on  information 
submitted  by  petitioners  and  we 
consider  that  the  company's  financial 
position,  while  deteriorating,  was  not 
critical  until  1996.  While  petitioners 
were  unable  to  obtain  financial 
statements  for  the  years  after  1997.  other 
evidence  provided  by  the  petitioners 
indicates  that  LPN  continued  to 
experience  financial  difficulties  through 
the  third  quarter  of  1999.  Thus,  we  will 
examine  whether  LPN  was 


uncreditworthy  from  1997  through 
1999. 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  be  benefitting  producers  and 
exporters  of  the  subject  merchandise  in 
Thailand: 

1.  Fuel  subsidies  for  SSI.  Petitioners 
allege  that  the  preliminary  plans  for  the 
Steel  Based  Industrial  Estate,  where  SSI 
is  located,  called  for  it  to  build  a  power 
plant  on  site  to  supply  its  steel  mills. 
This  plan  called  for  SSI  to  start  a 
"special  purpose  joint  venture"  to  build 
the  plant  and  receive  Board  of 
Investment  (Bol)  incentives  similar  to  its 
other  companies.  Petitioners  further 
allege  that  SSI  was  going  to  obtain  fuel 
fi-om  PTT,  Thailand's  national  oil 
company.  Petitioners  contend  that  PTT 
was  going  to  provide  SSI  with  fuel  at 
international  prices  well  below  those 
available  to  oUier  Thai  producers.  The 
Sahaviriya  Power  Plant  Report  that 
petitioners  reference  states  "that  it  will 
be  critical  to  insure  that  they  (PTT) 
provide  competitive  pricing  in  the  same 
fashion  that  they  do  to  EGAT." 
Although  petitioners  have  alleged  that 
"competitive"  pricing  constitutes  a 
benefit,  they  have  provided  no 
information  to  support  their  allegation 
that  the  fuel  is  provided  for  less  than 
adequate  remuneration  in  accordance 
with  section  771(5)(E)(iv)  of  the  Act. 
Steel  Scrap  Export  restrictions. 
Petitioners  allege  that  Thailand  imposes 
an  export  duty  on  scrap  iron  and  steel. 
Petitioners  claim  that  a  financial 
contribution  and  benefit  would  be 
conferred  under  such  export  restrictions 
because,  by  the  RTG's  prevention  of 
scrap  exports.  Thai  steelmakers  would 
gain  a  supply  of  low-priced  steel  scrap, 
an  input  in  the  steelmaking  process. 
Petitioners  contend  that  such  a  program 
would  satisfy  specificity  requirements 
because  steel  producers  are  the  primary 
users  of  steel  scrap.  We  note  that 
although  economic  theory  would 
indicate  that  steel  scrap  export 
restrictions  in  Thailand  might 
artificially  lower  domestic  steel  scrap 
prices,  the  Department  requires 
information  demonstrating  that  the 
restrictions  had  a  downward  pressure 
on  steel  scrap  prices  in  order  to  meet  the 
threshold  of  initiation.  The  petitioners 
did  not  provide  sufficient  information  to 
support  their  allegation  that  the  export 
restraints  have  "led  directly  to  a 
discernible  lowering  of  input  costs."  See 
Statement  of  Administrative  Action 
("SAA")  accompanying  the  URAA,  H.R. 
Doc.  No.  103-316,  at  257. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
702(b)(4)(A){i)  of  the  Act,  copies  of  the 


public  version  of  the  petition  have  been 
provided  to  the  representatives  of 
Argentina,  India,  Indonesia,  South 
Africa,  and  Thailand.  Wo  will  attempt  to 
provide  copies  of  the  public  version  of 
the  petition  to  all  the  exporters  named 
in  the  petition,  as  provided  for  under 
section  351.203(c)(2)  of  the 
Department's  regulations. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  these 
initiations. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  December 
28,  2000,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  certain  hot-rolled 
carbon  steel  flat  products  from 
Argentina,  India,  Indonesia,  South 
Aft-ica,  and  Thailand.  A  negative  ITC 
determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  coimtry; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  Umits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  December  4,  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  00-31634  Filed  12-11-00;  8:45  am) 

BILUNG  CODC  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  120400C] 

Availability  of  a  Draft  Environmental 
Assessment/Finding  of  No  Significant 
Impact  and  Receipt  of  an  Application 
for  an  incidental  Tal(e  Permit  (1272) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  availability. 

SUMMARY:  NMFS  received  an 
application  for  an  incidental  take  permit 
(Permit)  from  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  and  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA).  As  required  by  the 
ESA,  ODFW  and  WDFW  have  also 
prepared  a  conservation  plan  (Plan) 


designed  to  minimize  and  mitigate  any 
such  take  of  endangered  or  threatened 
species.  The  Permit  application  is  for 
the  incidental  take  of  ESA-listed  adult 
and  juvenile  salmonids  associated  with 
otherwise  lawful  sport  and  commercial 
fisheries  on  non-listed  species  in  the 
lower  and  middle  Colimibia  River  and 
its  tributaries  in  the  Pacific  Northwest. 
The  duration  of  the  proposed  Permit 
and  Plan  is  1  year.  The  Permit 
application  includes  the  proposed  Plan 
submitted  by  ODFW  and  WDFW.  NMFS 
also  aimounces  the  availability  of  a  draft 
Environmental  Assessment  (EA)  for  the 
Permit  application.  NMFS  is  furnishing 
this  notice  in  order  to  allow  other 
agencies  and  the  public  an  opportunity 
to  review  and  comment  on  these 
documents.  All  comments  received  will 
become  part  of  the  public  record  and 
will  be  available  for  review. 
DATES:  Written  comments  from 
interested  parties  on  the  Permit 
application,  Plan,  and  draft  EA  must  be 
received  at  the  appropriate  address  or 
fax  number  no  later  than  5  p.m.  Pacific 
standard  time  on  January  11,  2001. 
ADDRESSES:  Written  comments  on  the 
application,  Plan,  or  draft  EA  should  be 
sent  to  Enrique  Patino,  Sustainable 
Fisheries  Division.  F/NWR2,  7600  Sand 
point  Way  NE,  Seattle,  WA,  98115-0070. 
Conmients  may  also  be  sent  via  fax  to 
206-526-6736.  Conunents  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  Requests  for  copies  of  the 
Permit  application.  Plan,  and  draft  EA 
should  be  directed  to  the  Sustainable 
Fisheries  Division  (SFD),  F/NWR2,  7600 
Sand  point  Way  NE,  Seattle,  WA, 
98115-0070.  Comments  received  will 
also  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  by  calling  206-526-4655. 
FOR  FURTHER  INFORMATION  CONTACT: 
Enrique  Patino,  Seattle,  WA  (ph:  206- 
526-4655.  fax:  206-526-6736,  e-mail: 
Enrique.Patino@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Ffederal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
"take"  is  defined  under  the  ESA  to 
mean  harass,  harm,  pursue,  himt,  shoot, 
wound,  kill,  trap,  captiire,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
NMFS  regulations  governing  permits  for 
threatened  and  endangered  species  are 
promulgated  at  50  CFR  222.307. 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 


are  included  in  the  Plan  and  Permit 
application: 

Fish 

Chinook  salmon  (Oncorhyuc/ius 
tshawytscha):  threatened  Snake  River 
(SnR)  spring,  threatened(SnR)  summer, 
endangered  Upper  Coliunbia  river 
spring  (UCR),  threatened  Upper 
Willamette  River  spring  (UWR)  (LCR), 
threatened  lower  Columbia  River  spring 
(LCR). 

Steelhead  (O.  mykiss):  threatened 
SnR,  endangered  naturally  produced 
and  artificially  propagated  UCR, 
threatened  middle  Columbia  River 
(MCR),  threatened  LCR.  threatened 
Upper  Willamette  River  (UWR). 

Sockeye  Salmon  (Oncorhynchus 
nerka):  endangered  SnR. 

To  date,  protective  regulations  for 
threatened  LCR  chinook  salmon  imder 
section  4(d)  of  the  ESA  have  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  an  application  requesting 
takes  of  this  species  is  issued  as  a 
precaution  in  the  event  that  NMFS 
issues  protective  reg\ilations  that 
prohibit  takes  of  threatened  LCR 
chinook  salmon.  The  initiation  of  a  30- 
day  public  comment  period  on  the 
application,  including  its  proposed 
takes  of  threatened  LCR  chinook  salmon 
does  not  presuppose  the  contents  of  the 
eventual  protective  regulations. 

Background 

Winter/spring/siunmer  (w/s/s)  season 
fisheries  in  the  Columbia  River  have 
been  managed  since  1996  under 
provisions  of  the  1996-1998 
Management  Agreement  for  Upper 
Columbia  River  Spring  Chinook, 
Summer  Chinook  and  Sockeye.  The 
Management  Agreement  modified 
provisions  of  the  Columbia  River  Fish 
Management  Plan  (CRFMP)  to  include 
additional  provisions  for  newly  listed 
species.  The  CRFMP,  and  thus  the 
associated  Management  Agreement, 
expired  by  their  own  terms  on 
December  31,  1998,  but  were  extended 
by  agreement  of  the  parties  and  court 
order  through  July  31, 1999.  Since 
NMFS  was  a  signatory  party  to  the 
CRFMP,  and  approval  of  the  CRFMP 
was  a  Federal  action  subject  to  ESA 
section  7  consultation,  incidental  take 
associated  with  the  ODFW  and  WDFW 
fisheries  was  authorized  in  biological 
opinions  issued  on  the  CRFMP.  NMFS 
has  advised  the  states  that,  with  the 
expiration  of  the  CRFMP,  and  absent 
any  subsequent  agreement  among  the 
parties  to  U.S. v. Oregon,  there  is  no 
longer  a  Federal  action  that  provides  a 
nexus  for  ESA  section  7  consultation. 
Because  the  immediate  prospects  for 
reaching  an  agreement  remain 


uncertain,  ODFW  and  WDFW  have 
applied  for  a  1-year  ESA  section 
10(a)(1)(B)  permit  for  incidental  takes  of 
ESA-listed  adult  and  juvenile  salmonids 
associated  with  sport  and  conmiercial 
fisheries  during  the  w/s/s  season  2001 
on  non-listed  species  in  the  lower  and 
middle  Colvmibia  River  and  its 
tributaries  in  the  Pacific  Northwest. 

Conservation  Plan 

The  Conservation  Plan  prepared  by 
ODFW  and  WDFW  describes  measures 
designed  to  monitor,  minimize,  and 
mitigate  the  incidental  takes  of  ESA- 
listed  anadromous  salmonids  associated 
with  some  or  all  of  the  following 
fisheries  which  are  expected  to  occur 
from  January  1  throu^  July  31,  2001, 
with  approximate  dates  as  specified: 

Winter  commercial  sturgeon  fishery: 
January  and  February  2001. 

Winter  commercial  salmon  fishery: 
February  through  April  2001. 

Spring  chinook  commercial  fishery  - 
Select  Areas:  April  through  Jvme  2001. 

Smelt  commercial  fishery/test  fishery: 
December  1  through  March  31,  2001. 

Anchovy  and  herring  commercial  bait 
fishery:  Year  round. 

Shad  commercial  fishery  -  Area  2S: 
Mid-May  through  early  August  2001. 

Shad  commercial  fishery  -  Washougal 
Reef:  May  and  Jime  2001. 

Sockeye  commercial  fishery:  June  and 
July  2001. 

Spring  chinook  sport  fishery  - 
mainstem  Columbia  River:  January  1 
through  March  31,  2001. 

Spring  chinook  sport  fishery  -  Select 
Areas:  Year  roimd. 

Steelhead/trout  sport  fishery  - 
mainstem  Colvunbia  River:  May  16  to 
October  31  below  the  1-5  Bridge  and 
bom.  Jime  16  to  December  31  above  the 
1-5  Bridge  up  to  the  Highway  395  Bridge 
at  Pasco,  Washington 

Spring  chinook/steelhead  sport 
fishery  -  Ringold:  January  1  through 
March  31,  2001. 
Smelt  recreational  fishery 
Shad  recreational  fishery:  Late  May 
and  early  July  2001. 

Sockeye  recreational  fishery:  June  and 
July  2001. 

Sturgeon  recreational  fishery:  March 
through  July  2001. 

Wannwater  recreational  fishery:  Year 
round 

Spring  chinook  test  fishery  -  Corbett: 
April  2001. 

Sturgeon  tagging  stock  assessment 
project:  May  through  July  2001. 

Spring  chinook  Indian  subsistence 
fishery  -  Wanapum  Tribe:  May  through 
July  2001. 

ESA-listed  fish  incidental  mortalities 
associated  with  the  ODFW  and  WDFW 
fishery  programs  are  requested  at  levels 
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specified  in  the  Permit  application. 
ODFW/WDFW  are  proposing  to  limit 
state  in-river  fisheries  such  that  the 
incidental  impacts  on  ESA-listed 
salmonids  will  be  minimized.  Seven 
alternatives  for  the  ODFW  and  WDFW 
fisheries  were  provided  in  the  Plan, 
including:  (1)  historic  baseline:  (2) 
Columbia  River  Fish  Management  Plan; 
(3)  Willamette  subbasin  Plan;  (4) 
Willamette  spring  Chinook  fishery 
Management  and  evaluation  Plan;  (5) 
1996-99  Management  agreement 
Limits;(6)  1996-99  Actual  Harvest  Rates; 
and  (7)  No  action. 

'  Environmental  Assessment/Finding  of 
No  Significant  Impact 

The  EA  package  includes  a  draft  EA 
and  a  draft  Finding  of  No  Significant 
Impact  (FONSI)  which  concludes  that 
issuing  the  incidental  take  pennit  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  Two  Federal  action 
alternatives  have  been  analyzed  in  the 
EA.  including:  (1)  the  no  action 
alternative;  and  (2)  issue  a  pennit  with 
conditions. 

This  notice  is  provided  pursuant  to 
section  10  of  the  ESA  and  the  NEPA 
regulations  (40  CFR  1506.6).  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  NEPA  regulations  and  section  10(a) 
of  the  ESA.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  incidental  takes  of  ESA-listed 
anadromous  salmonids  under  the 
jurisdiction  of  NMFS.  The  final  NEPA 
and  permit  determinations  will  not  be 
completed  until  after  the  end  of  the  30- 
day  comment  period  and  will  fully 
consider  all  public  conmients  received 
dxiring  the  comment  period.  NMFS  will 
publish  a  record  of  its  final  action  in  the 
Federal  Register. 

Dated:  December  7,  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
(FR  Doc.  00-31650  Filed  12-11-00;  8:45  am] 

BILLING  CODE:  3510-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000803225-0326-02;  I.D. 
062900B] 

RIN  0648-AO34 

American  Shad;  Interstate  Fishery 
Management  Plans;  Cancellation  of 
Moratorium 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  determination  of 

compliance;  cancellation  of  moratorium. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  announces  the  cancellation 
of  the  Federal  moratorium  on  fishing  for 
American  shad  in  the  coastal  waters  of 
the  State  of  South  Carolina  that  would 
have  been  implemented  on  January  5, 
2001.  The  Secretary  has  canceled  the 
moratorium  as  required  by  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (Act),  based  on  his 
determination  that  the  State  of  South 
Carolina  is  now  in  compliance  with  the 
Atlantic  States  Marine  Fisheries 
Commission's  (Commission)  Interstate 
Fishery  Management  Plan  (ISFMP)  for 
Shad  and  River  Herring,  after  the 
Commission  had  notified  the  Secretary 
that  it  was  withdrawing  its 
determination  of  noncompliance. 
DATES:  Effective  December  12,  2000. 
TOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Schaefer,  Chief,  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries,  NMFS,  301-427-2014. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  16,  2000,  NMFS  published 
a  document  in  the  Federal  Register  (65 
FR  49969)  announcing  the  Secretary's 
determination  that  the  State  of  South 
Carolina  was  not  in  compliance  with  the 
Commission's  ISFMP  for  Shad  and 
River  Herring  for  not  implementing  and 
enforcing  the  10-fish  creel  limit 
contained  in  the  ISFMP  for  American 
shad.  In  the  document  a  moratorium 
was  declared  on  fishing  for  American 
shad  in  South  Carolina  state  waters  that 
would  be  made  effective  on  January  5, 
2001 ,  if  South  Carolina  was  not  found 
to  be  in  compliance  by  December  15, 
2000.  Details  were  provided  in  the 
August  16,  2000,  Federal  Register 
document  and  are  not  repeated  here. 

The  Act  specifies  that,  if,  after  a 
moratorium  is  declared  with  respect  to 
a  State,  the  Secretary  is  notified  by  the 
Commission  that  it  is  withdrawing  the 


determination  of  noncompliance,  the 
Secretary  shall  immediately  determine 
whether  the  State  is  in  compliance  with 
the  applicable  plan.  If  the  State  is 
determined  to  be  in  compliance,  the 
moratorium  shall  be  terminated. 

Activities  Pursuant  to  the  Act 

On  November  7,  2000,  the  Secretary 
received  a  letter  from  the  Commission 
prepared  pursuant  to  the  Act.  The 
Commission's  letter,  dated  November  6, 
2000,  stated  that  the  State  of  South 
Carolina  had  taken  corrective  action  to 
comply  with  the  Commission's  ISFMP 
for  Shad  and  River  Herring,  and, 
therefore,  the  Commission  was 
withdrawing  its  determination  of 
noncompliance. 

Cancellation  of  the  Moratorium 

Based  on  the  Commission's  November 
6,  2000,  letter,  information  received 
from  the  State  of  South  Carolina,  and 
the  Secretary's  review  of  South 
Carolina's  revised  regulations,  the 
Secretary  concurs  with  the 
Commission's  determination  that  South 
Carolina  is  now  in  compliance  with  the 
Commission's  ISFMP  for  Shad  and 
River  Herring.  The  State  has  adopted  a 
creel  limit  of  10  American  shad  in  all 
watersheds  except  one.  In  that  one 
watershed  the  10-fish  creel  compliance 
requirement  has  been  met  through  the 
imposition  of  management  measm-es 
that  provide  conservation  equivalency. 
Therefore,  the  moratoriufn  on  fishing  for 
American  shad  in  South  Carolina  waters 
is  canceled. 

Dated:  December  6,  2000. 
William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  00-31626  Filed  12-11-00;  8:45  am) 
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RIN  0648-ZA96 

The  Argo  Project:  Global  Ocean 
Observations  for  Understanding  and 
Prediction  of  Climate  Variability 

agency:  Office  of  Oceanic  and 

Atmospheric  Research,  National 

Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  Office  of 


Federal  Register /Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


77587 


Oceanic  and  Atmospheric  Research 
(OAR),  on  behalf  of  the  National  Ocean 
Partnership  Program  (NOPP),  is 
entertaining  preliminary  proposals 
(Letters  of  Intent)  and  subsequently  full 
proposals  for  implementing  the  next 
phase  of  the  U.S.  contribution  to  the 
global  Argo  array  of  profiling  floats.  The 
NOPP  was  established  by  10  U.S.C. 
7902  et  seq.  to  (1)  promote  the  national 
goals  of  assuring  national  security, 
advancing  economic  development, 
protecting  qualify  of  life,  emd 
strengthening  science  education  and 
communication  through  improved 
knowledge  of  the  ocean;  and  (2) 
coordinate  and  strengthen 
oceanographic  efforts  in  support  of 
those  goals  by  identifying  and  carrying 
out  partnerships  among  Federal 
agencies,  academia,  industry,  and  other 
members  of  the  oceanographic  scientific 
community  in  the  areas  of  data, 
resources,  education,  and 
communication.  In  1999,  Argo  was 
identified  as  a  key  NOPP  program  and 
selected  for  implementation.  In  FY 
2001,  NOAA  intends  to  begin  the  long- 
term  deployment  and  operation  of  Argo. 
Contingent  on  the  availability  of 
appropriated  funds,  this  phase  of  Argo 
is  expected  to  continue  for  five  years. 
The  level  of  funding  available  each  year 
will  be  dependent  on  appropriations.  It 
is  expected  that  approximately 
$3,000,000  will  available  on  a 
continuing  basis  for  the  project. 

Timetable:  January  12,  2001,  5  pm 
(EST)— One  Letter  of  Intent  (LOI)  (not 
required)  due  at  NOAA/Office  of 
Oceanic  and  Atmospheric  Research.  The 
LOI  may  be  transmitted  by  facsimile  or 
electronic  mail. 

March  16,  2001,  5  pm  (EST)— One 
original  plus  two  copies  of  the  full 
proposal  due  at  NOAA/Office  of 
Oceanic  and  Atmospheric  Research.  If 
color  and/or  grayscale  graphics  are 
included  in  the  proposal,  and  offerer 
feels  that  color  or  grayscale  graphics 
would  be  necessarv'  for  the  review 
process,  the  offerer  may  submit  twelve 
additional  copies  of  these  graphics.  The 
proposal  must  clearly  delineate  each 
partner's  efforts  and  the  associated 
request(s)  for  NOPP  funds  as  well  as  any 
cost-sharing.  Separate  budgets  within 
the  single  proposal  will  be  required  if 
more  than  one  funding  action  is  needed. 
Facsimile  or  electronic  transmissions  of 
the  full  proposal  will  not  be  accepted. 
-   July  1,  2001  (approximate) — Fimds 
awarded  to  selected  recipients.  Program 
begins. 

ADDRESSES:  Letters  of  Intent  (LOI)  and 
Proposal  submissions  must  be  directed 
to  the  Office  of  Oceanic  and 
Atmospheric  Research  at:  Office  of 


Oceanic  and  Atmospheric  Research; 
National  Oceanic  and  Atmospheric 
Administration,  R/0SS2;  ATTN:  Dr. 
Stephen  R.  Piotrowicz;  SSMC3,  Room 
11554;  1315  East-West  Highway;  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  R.  Piotrowicz  at  the  above 
address,  or  at  phone:  (301)  713-2465 
Ext.  124,  Facsimile:  (301)  713-0158, 
internet:  Steve.Piotrowicz@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Program  Authority 

Authority:  49  U.S.C.  44720(b):  33  U.S.C, 
883d,  883e;  15  U.S.C.  2904;  15  U.S.C.  2931 
et  seq.,  (CFDA  No.  11.431)— Climate  and 
Atmospheric  Research. 

n.  Program  Description 

Background 

Argo,  a  broad-scale  global  array  of 
temperature/salinity  profiling  floats,  is 
plaimed  as  a  major  component  of  the 
ocean  observing  system,  with 
deployment  scheduled  to  begin  in  2000. 
Conceptually,  Argo  builds  on  the 
existing  upper-ocean  thermal  networks, 
extending  their  spatial  and  temporal 
coverage,  depth  range  and  accuracy,  and 
enhancing  them  through  addition  of 
salinity  and  velocity  measurements. 
Argo  is  designed  to  have  a  strong 
complementary  relationship  with  the 
Jason  altimeter  mission.  For  the  first 
time,  the  physical  state  of  the  upper 
ocean  will  be  systematically  measured 
and  assimilated  in  near  real-time. 

The  objectives  of  Argo  fall  into  several 
categories.  Argo  will  provide  a 
quantitative  description  of  the  evolving 
state  of  the  upper  ocean  and  the  patterns 
of  ocean  climate  variability,  including 
heat  and  freshwater  storage  and 
transport.  The  data  will  enhance  the 
value  of  the  Jason  altimeter  through 
measurement  of  subsurface  vertical 
structure  (T(z),  S(z))  and  reference 
velocity,  writh  sufficient  coverage  and 
resolution  for  interpretation  of 
altimetric  sea  surface  height  variability. 
Argo  data  vdll  be  used  for  initialization 
of  ocean  and  coupled  forecast  models, 
data  assimilation  and  dynamical  model 
testing.  A  primary  focus  of  Argo  is 
seasonal  to  decadal  climate  variability 
and  predictability,  but  a  wide  range  of 
applications  for  high-quality  global 
ocean  analyses  is  anticipated. 

The  initial  design  of  the  Argo  network 
is  based  on  experience  from  the  present 
observing  system,  on  newly  gained 
knowledge  of  variability  from  the 
TOPEX/Poseidon  altimeter,  and  on 
estimated  requirements  for  climate  and 
high-resolution  ocean  models.  All  Argo 
data  will  be  publicly  available  in  near 
real-time  via  the  GTS,  and  in 


scientifically  quality-controlled  form 
with  a  few  months  delay.  Global 
coverage  should  be  achieved  during  the 
Global  Ocean  Data  Assimilation 
Experiment  (GODAE).  which  together 
with  CLIVAR  (CLImate  VARiability  and 
Predictability  Program)  and  GCOS/ 
GOOS,  provide  the  major  scientific  and 
operational  impetus  for  Argo.  The 
design  emphasizes  the  need  to  integrate 
Argo  within  the  overall  framework  of 
the  global  ocean  observing  system. 
Intamational  planning  for  Argo, 
including  sampling  and  technical 
issues,  is  coordinated  by  the  Argo 
Science  Team.  Nations  presently  having 
Argo  plans  that  include  float 
procurement  or  procurement,  include 
Australia,  Canada,  France.  Japan,  U.K., 
a^d  U.S.A.,  plus  a  European  Union 
proposal.  Combined  deployments  from 
these  nations  are  expected  to  exceed  700 
floats  per  year  by  2002. 

Funding  Availability 

This  RFP  is  to  implement  the  NOAA 
component  of  the  U.S.  contribution  to 
Argo.  Actual  funding  levels  will  depend 
upon  the  final  FY  2001  budget 
appropriations.  This  Program 
Announcement  is  for  a  program  to  be 
conducted  by  investigators  both  inside 
and  outside  of  NOAA,  over  a  five  year 
period.  It  is  expected,  though  not 
certain,  that  a  single  program  involving 
multiple  investigators  will  be  funded.  In 
accordance  with  the  NOPP,  team  efforts 
among  academia,  industry,  and 
government  participants  with  cost 
sharing  proposals  are  very  strongly 
encouraged.  For  Federal  Government 
investigators,  funding  will  be  provided 
through  intra-  or  interagency  transfers, 
as  appropriate.  The  funding  instrument 
for  extramural  awards  will  be  a  grant 
unless  it  is  anticipated  that  NOAA  will 
be  substantially  involved  in  the 
implementation  of  the  project,  in  which 
case  the  funding  instrument  should  be 
a  cooperative  agreement.  Examples  of 
substantial  involvement  may  include 
but  are  not  limited  to  proposals  for 
collaborative  between  NOAA  or  NOAA 
scientists  and  a  recipient  scientist  or 
technician  and/or  contemplation  by 
NOAA  of  detailing  Federal  personnel  to 
work  on  proposal  projects.  NOAA  will 
make  decisions  regarding  the  use  of  the 
a  cooperative  agreement  on  a  case-by- 
case  basis. 

III.  EligibiUty 

Eligible  applicants  are  institutions  of 
higher  education,  other  non-profits, 
commercial  organizations,  international 
organizations,  state,  local  and  Indian 
tribal  governments  and  Federal 
agencies.  Applicants  from  non-Federal 
and  Federal  applicants  will  be 


77588 


Federal  Register / Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


Federal  Register /Vol.  65,  No.  239 /Tuesday.  December  12,  2000 /Notices 


77589 


competed  against  each  other.  Proposals 
selected  for  funding  from  non-Federal 
applicants  will  be  funded  through  a 
project  grant  or  cooperative  agreement 
under  the  terms  of  this  notice.  Proposals 
selected  for  funding  from  NOAA 
employees  shall  be  effected  by  an 
intraagency  fund  transfer.  Proposals 
selected  for  funding  from  a  non-NOAA 
Federal  agency  will  be  funded  through 
an  interagency  transfer.  Please  Note: 
Before  non-NOAA  Federal  applicants 
may  be  funded,  they  must  demonstrate 
that  they  have  legal  authority  to  receive 
funds  from  another  federal  agency  in 
excess  of  their  appropriation.  Because 
this  announcement  is  not  proposing  to 
procxure  goods  or  services  from 
applicants,  the  Economy  Act  (31  USC 
1535)  is  not  an  appropriate  legal  basis.'* 

IV.  Evaluation  Criteria 

Evaluations  of  the  proposals  will  use 
the  following  selection  criteria: 

1 .  Overall  technical  merits  of  the 
proposal,  including  (20%): 

a.  Deployment  strategy,  including 
how  the  proposed  strategy  complements 
and/or  supplements  other  components 
of  the  observing  system  as  they  relate  to 
operational  predictions,  as  well  as  to  the 
objectives  of  CUVAR  and  GODAE; 

b.  Deployment  logistics,  including 
communications  as  well  ad  deployment; 
and 

c.  Data  management. 

2.  Relevance  of  the  proposed  program 
to  NOPP  objectives  of  developing  a 
better  understanding  of  oceans  and 
establishing  U.S.  leadership  in 
oceanography  through  a  formal 
partnership  mechanism  including  (20%) 

a.  Data  accessibility, 

b.  Broad  participation  within  the 
oceanographic  community , 

c.  Partners  with  a  long-term 
commitment  to  the  proposed  objectives; 

d.  Resource  sharing  among  partners, 
and 

e.  The  degree  of  cost-sharing  by 
partners  with  the  requested  Partnership 
funding. 

3.  The  offeror's  capabilities,  related 
experience,  and  facilities  or  unique 
combinations  of  these  that  are  critical  to 
the  program's  objectives  (20%). 

4.  The  qualifications  and  experience 
of  the  proposed  principal  investigator(s) 
and  key  personnel  (20%). 

5.  The  degree  of  significant  partnering 
among  at  least  two  of  the  following 
parties:  Academia,  industry  or 
government  (10%). 

6.  Realism  of  the  proposed  costs 
(10%). 

V.  Selection  Procedures 

All  proposals,  including  those 
submitted  by  NOAA  employees,  will  be 


evaluated  and  ranked  using  the  criteria 
above  by:  (1)  Independ^nt  peer  mail 
review,  and/or  (2)  independent  peer 
panel  review;  both  NOAA  and  non- 
NOAA  experts  in  the  field  may  be  used 
in  this  process.  The  program  officer  will 
no  be  a  voting  member  of  an 
independent  peer  panel.  The  results  of 
the  peer  reviews  are  provided  to  the 
NOPP  Interagency  Working  Group.  The 
NOPP  Interagency  Working  Group 
determines  the  proposals  to  be  funded, 
subject  to  the  concurrence  of  the 
National  Ocean  Research  Council 
(NORLC)  for  funding.  The  NORLC 
reviews  and  approves  a  NOPP  program 
at  a  regular  NORLC  meeting.  An  award 
may  be  selected  outside  of  the  ranking 
order  provided  by  the  peer  mail  or  peer 
panel  reviewers.  Reasons  for  an  award 
outside  of  the  ranking  order  are 
logistical  (e.g.  access  to  deployment 
platforms)  and  timeliness  (e.g.,  it  takes 
an  unusually  long  time,  for  example,  a 
couple  of  years  from  receipt  of  funding 
to  full  deployment  of  floats  supported 
each  year).  The  Program  Manager  will 
also  determine  the  total  duration  of 
funding.  Unsatisfactory  performance  by 
a  recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

V.  Instruction  for  Application 

What  To  Submit 

Letter  of  Intent 

To  prevent  the  expenditure  of  effort 
that  may  not  be  successful,  it  is  in  the 
best  interest  of  applicants  to  submit 
letters  of  intent,  however,  it  is  not  a 
requirement.  Letters  for  Intent  must  be 
single-  or  double-spaced,  typewritten  in 
at  least  a  10-point  font,  and  printed  on 
metric  A4  (210  x  297  mm)  or  SVa"  x  11" 
paper.  The  following  information 
should  be  included: 

(1)  Title  page:  The  title  page  should 
clearly  identify  the  program  area  being 
addressed  by  starting  the  project  title 
with  "The  Argo  Project:  Global  ocean 
observations  for  understanding  and 
prediction  of  climate  variability." 
Principal  Investigators  and  collaborators 
should  be  identified  by  affiliation  and 
contact  information.  The  total  amoimt  of 
Federal  funds  and  matching  funds  being 
requested  should  be  listed  for  each 
budget  period. 

(2)  A  concise  (2-page  limit) 
description  of  the  program  including  a 
brief  sununary  of  work  to  be  completed, 
methodology  to  be  used,  approximate 
costs  of  the  major  elements  (salaries  and 
benefits;  direct  costs  such  as  float 
acquisition  and  preparation, 
communications  and  data  management; 
travel,  including  deployment  costs; 
indirect  costs)  of  the  project.  Evaluation 


will  be  by  program  management.  It  is  in 
the  best  interest  of  applicants  and  their 
institutions  to  submit  letters  of  intent; 
however,  it  is  not  a  requirement. 
Facsimile  and  electronic  mail  are 
acceptable  for  letters  of  intent  only. 
Projects  deemed  suitable  during  Letters 
of  Intent  (LOI)  review  will  be 
encouraged  to  submit  full  proposals. 

(3)  Resumes  (1-page  limit)  of  the 
Principal  Investigators. 

Full  Proposed  Guidelines 

Each  full  proposal  must  include  the 
first  seven  items  listed  below;  the 
standard  forms  included  as  Item  8  will 
only  be  required  for  proposal(s)  selected 
for  funding.  All  pages  should  be  single- 
or  double-spaced,  typewritten  in  at  least 
a  10-point  front,  and  printed  on  metric 
A4  (210  X  297  mm)  or  SVa"  x  11"  paper. 
Brevity  will  assist  reviewers  and 
program  staff  in  dealing  effectively  with 
proposals,  therefore,  the  Program 
Description  may  not  exceed  15  pages. 
Tables  and  visual  materials,  including 
figures,  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  included  in  the  15- 
page  limitation;  literature  citations  and 
letters  of  support,  if  any,  are  not 
included  in  the  15-page  limitation. 
Conformance  to  the  15-page  limitation 
will  be  strictly  enforced.  All  information 
needed  for  review  of  the  proposal 
should  be  included  in  the  main  text;  no 
appendices,  other  than  support  letters,  if 
any,  are  permitted.  Failure  to  adhere  to 
the  above  limitations  will  result  in  the 
proposal  being  rejected  without  review. 

(1)  Signed  Title  Page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  program  by  starting  the  title 
"The  Argo  Project:  Global  ocean 
observations  for  xuiderstanding  and 
prediction  of  climate  variability."  The 
Principal  Investigator  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number,  and  address.  The  total  amount 
of  Federal  funds  being  requested  should 
be  listed  for  each  year  of  the  program; 
the  total  should  include  all 
subrecipient's  budgets  on  projects 
involving  multiple  institutions. 

(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution(s) 
investigator(s),  total  proposed  cost  and 
budget  period. 

(3)  Program  Description/Work 
Statement  (15-page  limit):  The  Program 
Description  should  include 


identification  of  the  problem,  objectives 
(both  operational  and  scientific)  of  the 
work,  relevance  to  the  operational 
prediction  mission,  proposed 
implementation  strategy,  proposed 
methodology  (e.g.,  float  acquisition, 
communications,  deployment),  and  a 
transition  plan  for  long-term  data 
management.  The  following  elements 
should  be  described  in  detail: 

(a)  Deployment  strategy:  The  program 
should  include  a  plan  for  interactions 
with  the  operational  and  research 
communities  with  regard  to  the 
deployment  strategy  for  the  U.S. 
contribution  to  the  global  3-degree 
array.  The  program  should  describe 
with  whom  interactions  will  occur,  and 
how  their  recommendations  will  be 
considered  to  determine  the 
configuration  of  the  array  that  you 
intend  to  deploy.  The  program  should 
also  address  how  the  proposed 
deployment  strategy  complements  and/ 
or  supplements  other  components  of  the 
observing  system  as  they  relate  to  . 
operational  predictions,  as  well  as  to  the 
objectives  of  CLIVAR  (CLImate 
VARiability  program)  and  GODAE 
(Global  Ocean  Data  Assimilation 
Experiment). 

(b)  Deployment  logistics:  All  costs 
associated  vdth  the  implementation  of 
Argo  should  be  included,  including 
communications  and  deployment  costs. 
The  proposal  should  demonstrate  that 
access  to  appropriate  deployment 
platforms  (ships,  aircraft)  is  available  to 
implement  the  strategy  being  proposed. 

(c)  Data  Management:  The  proposal 
should  also  include  a  plan  for  continued 
inter-comparison  of  floats  from  different 
manufacturers  within  the  consortium 
and  within  the  international  science 
group.  It  should  illustrate  how  real-time 
(within  24  hovu)  delivery  of  data  will  be 
achieved.  Since  the  implementation  of 
the  global  Argo  array  will  be  the 
responsibility  of  several  international 
groups  that  may  change  over  time,  the 
proposal  must  include  a  plan  for 
maintaining  the  integrity  of  the  data 
system  (data  flow  and  quality  control) 
over  the  lifetime  of  the  program. 

(4)  Budget  and  Budget  Justification: 
There  should  be  a  separate  budget  for 
each  year  of  the  project  as  well  as  a 
cumulative  annual  budget  for  the  entire 
project.  Subcontracts  should  have  a 
separate  budget  page.  Matching  funds 
must  be  indicated.  Applicants  should 
provide  justification  for  all  budget  items 
in  sufficient  detail  to  enable  the 
reviewers  to  evaluate  the 
appropriateness  of  the  funding 
requested.  For  all  applications, 
regardless  of  any  approved  indirect  cost 
rate  applicable  to  the  award,  the 
maximiun  dollar  amount  of  allocable 


indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 
Recipient  shall  be  the  lesser  of:  (a)  The 
Federal  share  of  the  total  allocable 
indirect  costs  of  the  award  based  on  the 
negotiated  rate  with  the  cognizant 
Federal  agency  as  estabUshed  by  audit 
or  negotiation;  or  (b)  the  line  item 
amoimt  for  the  Federal  share  of  indirect 
costs  contained  in  the  approved  budget 
of  the  award. 

(5)  Current  and  Pending  Support: 
Applicants  must  provide  the  following 
information  on  the  relationship  between 
this  project  and  other  work  planned, 
anticipated,  or  underway  under  Federal 
assistance:  ciurent  and  pending  support 
for  ongoing  projects  and  proposals, 
subsequent  funding  in  the  case  of 
continuing  grants,  and  the  number  of 
person-months  per  year  to  be  devoted 
by  the  principal  investigator  to  each 
project. 

(6)  Vitae  (2  pages  maximxmi  per 
investigator):  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  Usts  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

(7)  Results  from  prior  research:  The 
results  of  related  projects  supported  by 
NOAA  and  other  agencies  should  be 
described,  including  their  relation  to  the 
currently  proposed  work.  Reference  to 
each  prior  research  award  should 
include  the  title,  agency,  award  nxunber. 
Principal  Investigators,  of  award  and 
total  award.  The  section  should  be  a 
brief  summary  and  should  not  exceed 
two  pages  total. 

(8)  Standard  Application  Forms:  For 
proposal(s)  selected  for  funding,  the 
following  forms  must  also  be  submitted: 
(a)  Standard  Form  424,  Application  for 
Federal  Assistance,  and  424B, 
Assxuances-Non-Construction  Programs, 
(Rev  4-88).  Please  note  that  both  the 
Principal  Investigator  and  an 
administrative  contact  should  be 
identified  in  Section  5  of  the  SF424.  For 
Section  10,  applicants  should  enter 
"11.431"  for  the  CFDA  Number  and 
"Climate  and  Atmospheric  Research" 
for  the  title.  The  form  must  contain  the 
original  signatiu-e  of  an  authorized 
representative  of  the  applying 
institution. 

(b)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying",  and  the 
following  explanations  are  hereby 
provided: 

(i)  Non-Procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  §  26.105  105) 


are  subject  to  15  CFR  part  26,  "Non- 
Procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(ii)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  §  26.605)  are 
subject  to  15  CFR  part  26,  subpart  F, 
"Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(Ui)  Anti-Lobbying.  Persons  (as 
defined  at  15  CFR  part  28,  §  28.105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions",  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000;  and 

(iv)  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(c)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce  (DOC). 
SF-LLL  submitted  by  any  tier  recipient 
or^ubrecipient  should  be  submitted  to 
DOC  in  accordance  vdth  the 
instructions  contained  in  the  award 
docvunent. 

VI.  Other  Requirements 

(A)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  applicable  Federal  laws  and 
Federal  and  Department  of  Commerce 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(B)  Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  residt  in  an  application  not  being 
considered  for  funding. 

(C)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
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verbal  assurance  that  may  have  been 
received,  there  is  no  obligation  to  the 
applicant  on  the  part  of  Department  of 
Commerce  to  cover  pre-award  costs. 

(D)  No  Obligation  of  Future 
Funding — If  an  application  is  selected 
for  funding,  the  Department  of 
Conunerce  has  no  obligation  to  provide 
any  additional  future  funding  in 
connection  with  the  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  Department  of 
Commerce. 

(E)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

(i)  The  delinquent  account  is  paid  in 
full. 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(F)  Name  and  Check  Review — All    • 
non-profit  and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. 

(G)  Intergovernmental  Review — This 
program  is  subject  to  the  requirements 
of  OMB  Circular  No.  A-110,  and  15  CFR 
part  14.  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  Other  Non-Profit 
and  Commercial  Organizations",  to 
State  and  Local  Governments",  as 
applicable.  Applications  under  this 
program  are  not  subject  to  Executive 
Order  12372,  "Intergovermnental 
Review  of  Federal  Programs." 

(H)  False  Statements — A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds,  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisormient  as  provided  in  18 
U.S.C.  1001. 

(I)  Piuchase  of  American-Made 
Equipment  and  Products — Applicants 
are  encouraged  that  any  equipment  or 
products  authorized  to  be  purchased 
with  funding  provided  under  this 
program  must  be  American-made  to  the 
maximum  extent  feasible. 

(J)  Pursuant  to  Executive  Orders 
12876,  12900.  and  13021,  the 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 


Colleges  and  Universities  (HBCU), 
Hispanic  Serving  Institutions  (HSI),  and 
Tribal  Colleges  and  Universities  (TCU) 
in  its  educational  and  research 
programs.  The  DOC/NOAA  vision, 
mission,  and  goals  are  to  achieve  full 
participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in  and  benefit  ft-om  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs.  Institutions  eligible  to  be 
considered  HBCU/MSIs  are  listed  at  the 
following  Internet  website:  http:// 
wv*rw.ed.gov/offices/OCR/99minin.html. 

(K)  For  awards  receiving  funding  for 
the  collection  or  production  of 
geospatial  data  (e.g.,  GIS  data  layers), 
the  recipient  will  comply  to  the 
maximum  extent  practicable  with  E.O. 
12906,  Coordinating  Geographic  Data 
Acquisition  and  Access,  The  National 
Spatial  Data  Infi-astructiu^,  59  FR  17671 
(April  11,  1994).  The  award  recipient 
shall  docimient  all  new  geospatial  data 
collected  or  produced  using  the 
standard  developed  by  the  Federal 
Geographic  Data  Center,  and  make  that 
standardized  documentation 
electronically  accessible.  The  standard 
can  be  found  at  the  following  Internet 
website:  (http://www.fgdc.gov/ 
Stan  dards/stan  dards/h  tml) 

(L)  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failiu-e 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act,  unless 
that  collection  of  information  displays  a 
current,  valid  OMB  control  number. 

Classificatioh 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424B,  and  SF-LLL 
have  been  approved  by  OMB  under  the 
respective  control  numbers  0328-0043, 
348-0040,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 


respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  ciurently  valid 
OMB  control  number. 

Dated:  December  6,  2000. 
David  L.  Evans, 

Assistant  Administrator,  Office  of  Oceanic 
and  Atmospheric  Research,  National  Oceanic 
and  Atmospheric  Administration. 
[FR  Doc.  00-31607  Filed  12-11-00;  8:45  am) 
BILUNO  CODE  3S1(M(0-M 

DEPARTMENT  OF  COMMERCE 

National  Teiecommunications  and 
information  Administration 

Public  Meeting  on  the  Telephone 
Number  Mapping  (ENUM)  Protocol 

agency:  National  Telecommunications 
and  Information  Administration. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S. 
Department  of  Commerce,  will  hold  a 
roundtable  to  discuss  and  explore  issues 
related  to  the  Internet  Engineering  Task 
Force's  (IETF)  Telephone  Number 
Mapping  (ENUM)  protocol  and  the  work 
being  undertaken  between  the  IETF  and 
the  International  Telecommunication 
Union  (ITU)  Study  Group  2  {SG2)  to 
consider  how  niunber  resolution  using 
ENUM  may  be  affected  by  public 
switched  telephone  network 
infrastructure  and  telephone  niunbering 
administration. 

DATES:  The  meeting  will  be  held  from 
12:30  p.m.  to  5:00  p.m.,  Monday, 
December  18,  2000. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Room  B841A,  1401  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
meeting  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION:  For  further 
information,  please  contact  Karen  Rose, 
Office  of  International  Affairs,  NTIA, 
telephone:  (202)  482-1866.  Individuals 
wishing  to  attend  the  meeting  should 
send  an  e-mail  with  the  participants 
name,  organizational  affiliation,  and 
telephone  number  to 
<krose@ntia.doc.gov>  with  a  subject 
line  entitled  ENUM  ROUNDTABLE  or 
call  Ms.  Rose  with  this  information  at 
the  above-listed  number. 

SUPPLEMENTARY  INFORMATION:  Currently, 
communications  users  require  a  number 
of  different  identifiers  to  be  reachable 
through  various  communications 


networks  and  services.  For  example,  a 
user  might  have  an  e-mail  address,  a 
telephone  number,  and  a  fax  nvunber, 
among  others.  The  ENUM  protocol,  the 
result  of  work  of  the  Internet 
Engineering  Task  Force's  (lETF's) 
Telephone  Number  Mapping  working 
group  (<http://www.ietf.org/ 
html.charters/enuin-charter.html>),  is 
designed  to  allow  communications 
users  to  be  reachable  using  standard 
telephone  numbers  (E.164  numbers)  as 
a  universal  communications  identifier. 
The  ENUM  protocol  uses  the  Internet 
domain  name  system  (DNS)  to  resolve 
E.164  numbers  into  the  specific  routing 
information  needed  to  connect  users 
through  a  chosen  communication  path. 
E.164  is  an  International 
Telecommunications  Union  (ITU) 
Recommendation  that  provides  the 
number  structure  used  for  international 
public  telecommunication  numbering 
plan.  The  ENUM  protocol  itself  is 
defined  in  IETF  document  "E.164 
number  and  DNS"  (RFC  2916)  (see 
website  above). 

As  part  of  the  its  work,  the  IETF 
engaged  the  ITU  to  consider  how 
number  resolution  using  ENUM  might 
be  affected  by  public  sv\ritched 
telephone  network  infrastructure  and 
telephone  niunbering  plans,  such  as  the 
ITU  E.164  standard.  Work  in  the  ITU 
has  been  undertaken  in  ITU 
Telecommunication  Standardization 
Sector  (ITU-T)  Study  Group  2  (SG  2) 
Working  Party  1  (WPl),  which  recently 
held  a  meeting  in  Berlin,  Germany  on 
October  16-26,  2000.  Among  other 
issues,  SG2/WP1  meeting  discussed 
issues  raised  by  ENUM,  and 
particularly,  the  method  for 
administering  and  maintaining  ENUM 
E.164-based  resources  in  the  DNS.  The 
SG2/WP1  meeting  resulted  in  the 
issuance  of  a  liaison  statement  to  the 
IETF  that  set  forth  a  view  on  how  E.164 
resources  should  be  administered,  as 
well  identifying  other  issues  for  further 
consideration  (See  <http://wrww.itu.int/ 
infocom/enum/wpl-39_revl  .htm>). 

The  December  18  meeting  intends  to 
explore  and  stimulate  discussion  on 
issues  raised  by  ENUM,  including  those 
raised  by  recent  ITU  work.  To  facilitate 
an  exchange  of  views,  the  meeting  will 
be  structured  as  a  roundtable 
discussion.  The  tentative  agenda  for  the 
meeting  (subject  to  change)  is  as 
follows: 

1.  Welcome. 

2.  Technical  overview  of  ENUM  and 
examples  of  possible  services  enabled 
by  the  ENUM  protocol. 

3.  Exploration  and  discussion  of 
issues  raised  by  ENUM  and  ENUM 
nimibering  administration. 


4.  Discussion  of  ITU  SG2/WP1 
meeting  results  and  possible  US 
approaches  to  SG2/WP1  to  the  issue 
going  forward. 

5.  Discussion  on  additional  steps  for 
progressing  consideration  of  the  issue. 

6.  Summary. 

Public  Participation 

The  meeting  will  be  open  to  the 
public  an  is  physically  accessible  to 
people  with  disabilities.  Individuals 
wishing  to  attend  should  send  an  e-mail 
with  the  participants  name, 
organizational  affiliation,  and  telephone 
nimiber  to  <krose@ntia.doc.gov>  with  a 
subject  line  entitled  ENUM 
ROUNDTABLE  or  call  Ms.  Rose  at  (202) 
482-1866  with  this  information.  To 
facilitate  entry  into  the  Department  of 
Commerce  building,  please  have  a  photo 
identification  and/or  a  U.S.  Government 
building  pass,  if  applicable.  Any 
member  of  the  public  wishing  to  attend 
and  requiring  special  services,  such  as 
sign  language  interpretation  or  other 
ancillary  aids,  should  contact  Ms.  Rose 
at  least  three  (3)  days  prior  to  the 
roundtable  at  the  above-listed  e-mail 
address  or  telephone  number. 

Kathy  D.  Smith. 

Chief  Counsel. 

[FR  Doc.  00-31630  Filed  12-11-00;  8:45  am] 

BILUNG  CODC  3S10-60-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademarl( 
Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and    " 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Secrecy,  License  to  Export. 

Fonn  Numbeiis):  N/A. 

Agency  Approval  Number:  0651- 
0034. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,298  hoiu-s  annually. 

Number  of  Respondents:  1,862 
responses  per  year.  Of  this  total,  the 
USPTO  expects  that  approximately  6 
per  year  for  petition  for  rescission  of 
secrecy  order,  3  per  year  for  permit  to 
disclose  or  modification  of  secrecy 
order,  1  per  year  for  general  and  group 
permits,  1,625  per  year  for  petition  for 


foreign  filing  license  without  a 
corresponding  application  on  file,  128 
per  year  for  petition  for  foreign  filing 
with  a  corresponding  U.S.  application 
on  file,  and  99  per  year  for  a  petition  for 
retroactive  license  will  be  filed. 
Avg.  Hours  Per  Response:  It  is 
estimated  to  take  an  average  of  3.0  hours 
for  permit  for  rescission  of  secrecy 
order;  2.0  hours  for  permit  to  disclose  or 
modification  of  secrecy  order;  1.0  hours 
for  general  and  group  permits;  0.5  hours 
each  for  foreign  filing  license:  petition 
for  foreign  filing  license  without  a 
corresponding  United  States 
application,  and  petition  for  license 
with  a  corresponding  United  States 
patent;  and  4.0  hovu^  for  a  petition  for 
retroactive  license  for  the  public  tfl^ 
gather,  prepare  and  submit  the  varioiis 
petitions. 

Needs  and  Uses:  In  the  interest  of 
national  security,  patent  laws  and  rules 
place  certain  limitations  on  the 
disclosvire  of  information  contained  in 
patents  and  patent  applications  and  on 
the  filing  of  applications  for  patents  in 
foreign  countries.  When  an  invention  is 
determined  to  be  detrimental  to  national 
security,  the  Commissioner  of  Patents 
must  issue  a  secrecy  order  and  withhold 
the  grant  of  a  patent  for  such  period  as 
the  national  interest  reqxiires.  The 
USPTO  collects  information  to 
determine  whether  the  patent  laws  and 
rules  have  been  complied  with,  and  to 
grant  or  revoke  licenses  to  file  abroad 
when  appropriate.  This  collection  of 
information  is  required  by  35  U.S.C. 
181-188  and  administered  through  37 
CFR  Ch.  1.  Part  5.  5.1-5.3.  There  are  no 
forms  associated  with  this  collection  of 
information. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  the 
federal  Government;  and  state,  local  or 
tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897.' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wrriting  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Management,  Data  Administration 
Division,  (703)  308-7400,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231 ,  or  by  e-mail  at 
susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  January  11,  2001  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building. 
Washington,  DC  20503. 
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Dated:  December  1.  2000. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  Data 
Management.  Data  Administration  Division. 
(FR  Doc.  00-31505  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  351&-16-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Transshipment  Charges  for 
Certain  Cotton,  Wool,  Man-Made  Fit>er, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People  8  Republic  of  China 

December  6,  2000. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  charging 

transshipments  to  2000  limits. 

EFFECTIVE  DATE:  December  15.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

.linger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

In  a  notice  published  in  the  Federal 
Register  on  September  11,  1996  (61  FR 
47892),  CITA  announced  that  Customs 
would  be  conducting  investigations  of 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
Based  on  these  investigations,  the  U.S. 
Customs  Service  has  determined  that 
textile  products  in  certain  categories, 
produced  or  manufactured  in  China  and 
entered  into  the  United  States  with  the 
incorrect  country  of  origin,  were  entered 
in  circumvention  of  the  Bilateral  Textile 
Memorandum  of  Understanding  (MOU) 
dated  February  1,  1997  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China. 
Consultations  were  held  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China  on  this 
matter  on  June  28-29.  2000  and  October 
30-31,  2000.  In  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  charge 
certain  amounts  to  the  2000  quota 
levels. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 


Any  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  to  the  February  1,  1997 
MOU  between  the  Governments  of  the 
United  States  and  the  People's  Republic 
of  China. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  {see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22,  1999).  Also 
see  64  FR  69228,  published  on 
December  10,  1999. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  6,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Textile 
Memorandum  of  Understanding  dated 
February  1, 1997,  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China,  you  are  directed,  effective 
on  December  15.  2000,  to  charge  the 
following  amounts  to  the  following  categories 
for  the  2000  restraint  period  (see  directive 
dated  December  6, 1999): 


Category 

Amounts  to  t>e 
charged 

237 

76  dozen. 

239 

25,582  kilograms. 
23,206  dozen  pairs. 

331  

336 

79  dozen. 

338/339 

29,743  dozen. 

338-S/339-S 

37,766  dozen. 

340 

468  dozen. 

340-Z  

781  dozen. 

341  

1 ,505  dozen. 

341-Y  

85  dozen. 

345 

281  dozen. 

347/348 

8,536  dozen. 

350 

150  dozen. 

352 

6,784  dozen. 

359-0 

1 1 ,763  kilograms. 

433 

435  dozen. 

435 

42  dozen. 

438 

360  dozen. 

442 

45  dozen. 

445/446 

1,021  dozen. 

448 

37  dozen. 

459 

2.010  kilograms. 

634 

559  dozen. 

635 

1,211  dozen. 

636 

41  dozen. 

638/639 

942  dozen. 

640 

238  dozen. 

641  

11,425  dozen. 

642 

24  dozen. 

645/646 

1,355  dozen. 

647 

211  dozen. 

Category 

Amounts  to  be 
charged 

648 

712  dozen. 

649 

2.457  dozen. 

652 

12,026  dozen. 

659-H  

2,955  kilograms. 

659-0  

118  kilograms. 

670-L  

18,274  kilograms. 

835 

25  dozen 

836 

14  dozen. 

838 

1,863  dozen. 

840 

221  dozen. 

842 

1  dozen. 

845 

1,603  dozen. 

847 

552  dozen. 

859 

7  kilograms. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  mlemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Richard  B.  Steinkamp, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-3145H  Filed  12-11-00;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Dominican  Republic 

December  5,  2000. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  cvurent  limit  for  Categories  339/ 
639  is  being  increased  for  special  shift, 
reducing  the  limit  for  Categories  338/ 


638  to  account  for  the  special  shift  being 
applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  50495,  published  on 
September  17,  1999. 

Richard  B.  Steinkamp. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  13, 1999,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  TextiL'  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1,  2000  and 
extends  through  December  31,  2000. 

Effective  on  December  12,  2000,  you  are 
directed  to  adjust  the  current  limits  foi:  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


1          Category 

Adjusted  twelve-month 
limit  1 

338/638 

339/639. 

1,273,518  dozen. 
1,253,898  dozen. 

iThe  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31,  1999. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 

Chairman,  Committee  for  the' 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-31608  Filed  12-11-00;  8:45  am] 
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COMMrrTEE  FOR  THE 
IMPLEMENTATIONS  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Oman 

December  5.  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://wwrw.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Oman  and  exported  during  the  period 
January  1,  2001  through  December  31, 
2001  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  2001  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  5,  2000. 

Commissioner  of  Customs 

Department  of  the  Treasury,  Washington,  DC 


20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2001  and  extending  through 
December  31,  2001,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

334^34 

3.^'VRa') 

3.38/339 

340/640 

341/641  

347/348 

647/648/847 

165,198  dozen. 
305,322  dozen. 
6.33,544  dozen. 
305,322  dozen 
228,991  dozen. 
1,091 ,526  dozen. 
468,064  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  10,  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-31609  Filed  12-11-00;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

December  5,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  during  the 
period  January  1,  2001  through 
December  31,  2001  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

These  limits  do  not  apply  to  goods 
entered  under  the  Outward  Processing 
Program,  as  defined  in  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  14.  1999  (see  64  FR  69746). 

Any  shipment  for  entry  under  the 
Outward  Processing  Program  which  is 
not  accompanied  by  Vcdid  certification 
in  accordance  with  the  provisions 
established  in  the  notice  and  letter  to 
the  Conunissioner  of  Customs, 
published  in  the  Federal  Register  on 
December  14,  1999  (see  64  FR  69744), 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize 
the  entry  and  charges  to  the  appropriate 
specific  limits  by  the  issuance  of.a  valid 
visa.  Also  see  49  FR  493,  as  amended, 
published  on  January  4,  1984. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 


Conunissioner  of  Customs  to  establish 
the  2001  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

December  5,  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricuhural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clotiiing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2001,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
beginning  on  January  1 ,  2001  and  extending 
through  December  31.  2001,  in  excess  of  the 
following  levels  of  restraint: 


Category 


313 
314 
315 


333/833 

334 

335/835 
338/339, 

340 

341/840. 
347/348. 

350 

352 

359pt. '   . 

360 

361  

369pt2  . 
410 


433/434 

435 

442 

443 

444 

447/448, 

604 

638/639. 
640 


Twelve-month  limit 


2,586,806  square  me- 
ters. 

1,940,104  square  me- 
ters. 

4,668,865  square  me- 
ters. 

184.913  dozen. 

446,955  dozen. 

234,225  dozen. 

1,010,862  dozen. 

441,235  dozen. 

184,912  dozen. 

788.967  dozen. 

41 ,766  dozen. 

281 ,254  dozen. 

1.008.847  kilograms. 

2,607,141  numbers. 

1 ,738,095  numbers. 

457,545  kilograms. 

180,325  square  me- 
ters. 

9,988  dozen. 

10.447  dozen. 

12.099  dozen. 

93.338  numbers. 

44,001  numbers. 

24,266  dozen. 

1,721,378  kilograms. 

966,899  dozen 

132,982  dozen. 


Category 

Twelve-month  limit 

647/648 

666 

229.551  dozen. 
192.789  kilograms. 

^Category  359pt.:  all  HTS  numbers  except 
6406.99.1550 

2  Category  369pt.:  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090,  5701.90.1020, 
5701.90.2020,  5702.10.9020,  5702  39  2010 
5702.49.1020,  5702.49.1080,  5702.59.1000, 
5702.99.1010.  5702.99.1090,  5705.00.2020 
and  6406.10.7700. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 
These  limits  do  not  apply  to  products 
exported  under  the  Outward  Processing 
Program. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  14,  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  do  not  apply  to  goods  entered 
under  the  Outward  Processing  Program,  as 
defined  in  the  letter  to  the  Commissioner  of 
Customs,  dated  December  8.  1999  (see  64  FR 
69746). 

Any  shipment  for  entry  under  the  Outward 
Processing  Program  which  is  not 
accompanied  by  a  valid  certification  in 
accordance  with  the  provisions  established 
in  the  letter  to  the  Commissioner  of  Customs, 
dated  December  9.  1999  (see  64  FR  69744). 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize  the 
entry  and  charges  to  the  appropriate  specific 
limits  by  the  issuance  of  a  valid  visa.  Also 
see  directive  dated  December  29,  1983.  as 
amended,  (49  FR  493).  Any  shipment  which 
is  declared  for  entry  under  the  Outward 
Processing  Program  but  found  not  to  qualify 
shall  be  denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Richard  B.  Steinkamp. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  00-31610  Filed  12-11-00;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  Intent  to  Renew 
Collection  3038-0049,  Procedural 
Requirements  for  Requests  for 
Interpretative,  No-Action,  and 
Exemptive  Letters 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Futiu^s 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency, 
under  the  Paperwork  Reduction  Act  of 
1995  (PRA).  44  U.S.C.  3501  et  seq., 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  procedures  for 
submitting  requests  for  exemptive,  no- 
action,  and  interpretative  letters. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
Christopher  W.  Ciunmings,  Division  of 
Trading  and  Markets,  U.S.  Commodity 


Futures  Trading  Commission,  1155  21st 
Street,  NW..  Washington,  DC  20851. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  W.  Cummings  (202)  418- 
5445;  FAX:  (202)  418-5536;  email: 
ccummings@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  tbird  party. 
Section  3506(c)(2)(A)  of  the  PRA,  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Conunission,  including  whether  the 
information  will  have  a  practical  use; 

ESTIMATED  Annual  Reporting  Burden 


•  The  acctiracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  biuden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Procedxual  Requirements  for  Requests 
for  Interpretative,  No-Action,  and 
Exemptive  Letters,  OMB  control  niunber 
3038-0049 — Extension. 

Commission  Rule  140.99  requires 
persons  submitting  requests  for 
exemptive,  no-action,  and  interpretative 
letters  to  provide  specific  written 
information,  certified  as  to 
completeness  and  acciuacy,  and  to 
update  that  information  to  reflect 
material  changes.  The  proposed  rule 
was  promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  Section  8a(5)  of  the 
Commodity  Exchange  Act,  7  U.S.C. 
12a(5)  (1994). 

The  Commission  estimates  the  biu^den 
of  this  collection  of  information  as 
follows: 


17  CFR  Section 


17  CFR  140.99 


Annual 

number  of 

respondents 


280 


Frequency  of  response 


On  occasion 


Total  annual  i 
responses 


280 


Hours  per 
response 


7.0 


Total  hours 


1.957 


There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with 
this  collection. 

This  estimate  is  based  on  the  number 
of  requests  for  such  letters  in  the  last 
three  years.  Although  the  burden  varies 
with  the  type,  size,  and  complexity  of 
the  request  submitted,  such  request  may 
involve  analytical  work  and  analysis,  as 
well  as  the  work  of  drafting  the  request 
itself. 

Dated:  December  6.  2000. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  00-31532  Filed  12-11-00;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  National 
Service-Learning  Clearinghouse 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Commimity  Service  (hereinafter  the 
"Corporation")  announces  the 
availability  of  approximately  $300,000 
to  support  the  initial  phase  of  a 
cooperative  agreement  of  up  to  three 
years  to  provide  National  Service- 
Learning  Clearinghouse  services.  We 
expect  that  the  initial  fimding  will 
represent  roughly  one-half  of  the  first 
year's  budget.  The  Corporation  will 
enter  into  a  cooperative  agreement  with 


the  organization  selected  under  this 
Notice  to  proxade  service-learning 
Clearinghouse  services  to  grantees  and 
subgrantees  supported  by  the 
Corporation  and  to  the  service-learning 
field.  This  will  include:  (A)  Overall 
Administration  of  the  Clearinghouse 
activities;  (B)  Technology  Management, 
which  includes  operation  and  staffing  of 
toll-free  telephone  lines  and  assistance, 
databases,  listservs,  and  a  web  site;  and 
(C)  Information  Management,  which 
includes  library'  service  functions  such 
as:  collecting,  organizing,  analyzing, 
abstracting  and  disseminating 
information  and  materials  about  service- 
learning  principles,  programs,  effective 
practices,  resources,  and  research. 

The  Clearinghouse  will  collect  and 
disseminate  information  and  materials 
related  to  service-learning.  Pertinent 
subtopics  include  service-learning  in 
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and  partnerships  among:  K-12  schools; 
higher  education  institutions; 
community-based  organizations;  Indian 
Tribes  and  U.S.  territories,  especially 
Learn  and  Serve  America  grantees  and 
subgrantees;  and  AmeriCorps,  National 
Senior  Service  Corps  and  other 
programs  and  projects  involved  in 
service-learning. 

Note:  This  notice  concerns  the  j election  of 
an  organization  to  provide  servi(!e-leaming 
Clearinghouse  services.  This  is  not  a  notice 
for  program  grant  proposals. 

DATES:  Conference  call:  A  conference 
call  is  scheduled  for  those  who  have 
questions  related  to  this  competition. 
The  date  and  time  is:  Tuesday, 
December  19,  2000,  3  p.m.  Eastern 
Time.  To  sign  up  for  this  conference 
call,  please  call  Pat  Carpenter  at  1-202- 
606-5000,  ext.  209  by  Friday,  December 
15,  2000. at  12  noon. 

Due  date:  Proposals  must  be  received 
by  the  Corporation  by  5  p.m.  Eastern 
time  on  Friday,  January  26,  2001. 
ADDRESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Conununity  Service,  Attention:  Juanita 
Peoples.  Room  8404-B,  Box  NSLC,  1201 
New  York  Avenue.  NW,  Washington, 
DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lewis  at  the  Corporation  for  National 
and  Community  Service,  telephone 
(202)  606-5000,  ext.  113, 
(fiLew7S@cns.gov).  facsimile  (202)  565- 
2781.  This  Notice  is  available  on  the 
Corporation's  web  site,  at:  http:// 
www.nationalservice.org/whatshot/ 
notices/. 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

The  Corporation  was  established  in 
1993  to  engage  Americans  of  all  ages 
and  backgrounds  in  service  to  their 
communities.  (See  42  U.S.C.  12501,  et 
seq.)  The  Corporation's  national  and 
community  service  programs  provide 
opportimities  for  participants  to  serve 
full-time  and  part-time,  with  or  without 
stipend,  as  individuals  or  as  part  of  a 
team.  Learn  and  Serve  America 
integrates  community  service  into  the 
academic  life  or  experiences  of  more 
than  one  and  a  half  million  youth  from 
kindergarten  through  higher  education 
in  all  50  states.  Indian  Tribes  and  U.S. 
territories,  through  grants  to  state 
education  agencies,  community -based 
organizations,  and  higher  education 
institutions  and  organizations. 
AmeriCorps*State.  National.  VISTA, 
and  National  Civilian  Community  Corps 
programs  engage  thousands  of 
Americans  on  a  full-time  or  part-time 
basis,  at  over  1.000  locations,  to  help 
communities  meet  their  toughest 


challenges.  The  National  Senior  Service 
Corps  utilizes  the  skills,  talents  and 
experience  of  over  500,000  older 
Americans  to  help  make  communities 
stronger,  safer,  healthier  and  smarter. 
For  additional  information  on  the 
national  service  programs  supported  by 
the  Corporation,  see  the  "Glossary  of 
Terms"  in  Section  VI  of  this  Notice  or 
go  to  http://www.nationalservice.org. 

n.  Eligibility 

Public-sector  agencies,  non-profit 
organizations,  institutions  of  higher 
education,  and  Indian  Tribes  that:  (1) 
Have  extensive  experience  with 
administering  library  and/or 
Clearinghouse  services,  and  (2)  have 
knowledge  of  service-learning,  are 
eligible  to  apply.  Pursuant  to  the 
Lobbying  Disclosiu-e  Act  of  1995,  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  26  U.S.C.  501(c)(4),  which 
engages  in  lobbying,  is  not  eligible  to 
apply. 

The  successful  applicant  must  be  a 
strong  administrative  entity  that  offers 
Clearinghouse  services  to  grantees  and 
the  public  as  "one-stop-shopping" 
through  a  single  comprehensive  website 
and  a  toll-free  telephone  line.  It  may  be 
necessary,  therefore,  for  applicants  to 
consider  planning  to  work  in 
conjunction  with  a  small  number  of 
other  organizations  to  obtain  needed 
expertise.  The  Corporation  wants  to 
minimize  the  administrative  time,  effort, 
and  cost  associated  with  managing 
multiple  agreements  in  the  operation  of 
the  Clearinghouse  and.  therefore,  values 
concentration  of  duties  in  a  minimum 
number  of  organizations.  Whatever  the 
number  of  organizations  involved,  the 
Corporation  requfres  that  the  successful 
applicant  and  the  other  organizations 
present  the  Clearinghouse  to  the  public 
as  a  single  entity  funded  by  and  working 
with  the  Corporation. 

A  successful  applicant  must 
demonstrate  an  exemplary  track  record 
in  all  relevant  areas  outlined  below,  as 
well  as  the  capacity  to  handle  all  tasks 
with  or  without  contracting  for  needed 
services.  An  applicant  that  proposes  to 
work  in  conjunction  with  others  should 
outline  a  plan  to  select,  monitor  and 
administer  those  organizations, 
including  assessing  their  expertise,  and 
determining  the  role  they  will  play  in 
meeting  the  requirements  of  this  Notice. 
For  example  (and  this  is  only  an 
example,  not  a  recommendation  or 
requirement),  an  applicant  might  have 
in-house  exemplary  expertise  and 
capacity  in  library  science  and 
information  technology,  and  may  plan 
to  select  organizations  with  exemplary 
expertise  and  capacity  in  school-based 


service-learning  (including  tribal 
service-learning),  higher  education 
service-learning,  and  community-based 
service-learning.  Alternatively,  an 
applicant  might  have  exemplary 
expertise  and  capacity  in  two  or  more  of 
these  areas,  thereby  reducing  the 
number  of  organizations  involved.  In 
any  case,  an  applicant  must  indicate  in 
the  application  its  intention  to  work 
with  other  organizations.  We  anticipate 
that  the  successful  applicant  will  select 
any  other  organizations  within  three 
months  of  the  award.  All  proposed 
arrangements  with  other  organizations 
are  subject  to  Corporation  review  and 
approval.  Organizations  may  provide 
Clearinghouse  services  even  if  they  are 
also  receiving  or  applying  for  other 
Corporation  funds. 

Based  on  previous  Clearinghouse 
competitions  and  ovu  estimate  of 
potential  applicants,  we  expect  fewer 
than  ten  applications  to  be  submitted. 

m.  Conditions 

A.  Legal  Authority 

Section  118  of  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12551,  authorizes 
the  Corporation  to  establish  a 
Clearinghouse  with  respect  to 
information  about  service-learning. 
Section  198  of  the  same  Act,  as 
amended,  42  U.S.C.  12653,  authorizes 
the  Corporation  to  provide  training  and 
technical  assistance  in  support  of 
activities  under  the  national  service 
laws. 

B.  Cooperative  Agreements 

The  award  made  under  this  Notice 
will  be  in  the  form  of  a  cooperative 
agreement.  Administration  of 
cooperative  agreements  is  pursuant  to 
Uniform  Administrative  Requirements 
in  Corporation  regulations,  45  CFR  Part 
2541  (for  agreements  with  state  and 
local  government  agencies)  and  45  CFR 
Part  2543  (for  agreements  with 
institutions  of  higher  education, 
hospitals  and  other  non-profit 
organizations).  The  awardee  must 
comply  with  semi-aimual  program  and 
fiscad  reporting  requirements,  linking 
progress  on  deliverables  to 
expenditures. 

C.  Time  Frame  and  Funding 

The  Corporation  expects  that 
activities  funded  under  the  agreement 
awarded  through  this  Notice  will 
commence  on  or  about  April  1,  2001, 
following  the  conclusion  of  the 
selection  and  award  process.  The 
Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  Applications  must  include  a 


proposed  budget  and  proposed  activities 
for  three  years,  with  a  line-item  budget 
and  detailed  workplan  for  the  first  one- 
year  budget  period  only.  Of  the  funds 
available  for  this  award  $300,000  is 
presently  available.  We  expect  that  the 
initial  funding  will  represent  roughly 
one-half  of  the  first  year's  budget.  If  the 
Corporation  approves  an  application 
and  enters  into  a  multi-year  award 
agreement,  at  the  outset  it  will  provide 
funding  based  only  on  fimds  presently 
available  for  the  first  year's  budget,  with 
the  balance  of  the  funding  for  the  first 
year's  budget  and  the  subsequent  years 
pending  the  availability  of  funding  from 
Congressional  appropriations  for  Fiscal 
Year  2002  and  subsequent  years. 
Additional  funding  is  contingent  upon 
satisfactory  performance,  availability  of 
funds,  and  any  other  criteria  established 
in  the  award  agreement. 

D.  Collection  and  Use  of  Materials — 
Reservation  of  Rights 

To  ensure  that  Clearinghouse  library 
materials  collected  and  generated  with 
Corporation  funding  for  training  and 
technical  assistance  purposes  remain 
available  to  the  public  and  readily 
accessible  to  grantees  and  sub-grantees: 
(1)  The  awardee  vdll  be  the  custodian  of 
the  materials  piuchased  or  otherwise 
obtained  for  the  Clearinghouse  library  of 
service-learning  information  and  only 
for  the  duration  of  the  cooperative 
agreement;  and  (2)  the  Corporation 
retains  royalty-free,  non-exclusive,  and 
irrevocable  Ucenses  to  use,  reproduce, 
publish,  or  disseminate  publications 
and  materials,  including  data,  produced 
under  the  agreement,  and  to  authorize 
others  to  do  so.  The  awardee  must  agree 
to  make  publications  and  materials 
available  to  the  national  service  field  as 
identified  by  the  Corporation  at  no  cost 
or  at  the  cost  of  reproduction.  All 
materials  collected  and  developed  for 
the  Corporation  must  comply  with 
Corporation  editorial  and  publication 
guidelines.  The  Clearinghouse  is 
required  to  make  reasonable 
accommodation  for  individuals  with 
disabilities  who  seek  to  access  the 
Clearinghouse. 

IV.  Scope  of  National  Service-Learning 
Clearinghouse  Activities  To  Be 
Supported 

A.  Essential  Functions  and  Deliverables 

The  organi2sation  selected  under  this 
Notice  will  provide  service-learning 
Clearinghouse  services  to  Corporatipn 
grantees  and  their  sub-grantees, 
comprising  Learn  and  Serve  America 
programs.  AmeriCorps  and  National 
Senior  Service  Corps  programs,  as  well 
as  the  general  public.  This  will  include: 


(A)  Overall  Administration  of  the 
Clearinghouse  activities;  (B)  Technology 
Management,  which  includes  operation 
and  staffing  of  toll-fr«e  telephone  lines 
and  assistance,  databases,  listservs.  and 
a  web  site;  and  (C)  Information 
Management,  which  includes  library 
functions  such  as:  collecting, 
organizing,  analyzing,  abstracting  and 
disseminating  information  and  materials 
about  service-learning  principles, 
programs,  effective  practices,  resources, 
and  research.  Specific  essential 
functions  and  deliverables  include: 

1.  Library — Maintain,  continuously 
expand  and  update  the  existing 
Clearinghouse  library  of  high-quality 
service-learning  program  and  training 
designs,  supporting  materials,  videos, 
CD-Roms,  curricula,  models,  effective 
practices,  research  and  evaluation 
reports,  books,  monographs,  and 
periodical  literature  (not  necessarily  all 
physically  housed  in  one  place)  with 
web-accessible  annotated  bibliographies 
and  abstracts. 

2.  Web  Site — Operate,  maintain  and 
improve  a  state-of-the-art,  easily 
navigable  World  Wide  Web  site  (the 
point  of  access  for  the  majority  of 
Clearinghouse  users)  providing  service- 
learning  resources  including,  but  not 
limited  to:  a  searchable  database  of 
abstracted  archive  holdings;  on-line 
versions  of  available  current  printed 
materials  (including  papers,  articles, 
essays  and  other  media);  a  calendar  of 
service-learning  events;  chat  rooms  or 
other  web-based  commvmication 
methods;  a  directory  of  Learn  and  Serve 
America  grantee  and  subgrantee 
program  information;  and  a  user- 
friendly  armotated  list  of  links  to  other 
websites,  thereby  presenting  the 
Clearinghouse  as  a  primary  resource  for 
service-learning  on  the  Web  (current 
site:  http://umn.edu/serve). 

3.  Toll-free  telephone  lines — Operate 
and  maintain  toll-free  telephone  lines 
and  assistance,  accessible  nationwide. 

4.  Program  Database — Maintain  and 
update,  in  collaboration  with  the 
Corporation,  the  existing  database  of 
approximately  2,000  Learn  and  Serve 
America  grantees  and  subgrantees, 
searchable  through  the  Clearinghouse 
website,  including  program  descriptions 
and  aggregate  program  and  participant 
characteristics. 

5.  Listservs — Manage  listservs  of 
grantees  and  others  with  regular 
postings  to  stimulate  service-learning 
conversation,  share  information,  and 
draw  attention  to  upcoming  events  and 
new  publications  (including 
approximately  six  lists  currently  being 
hosted)  and  maintain  a  searchable 
archive. 


6.  Marketing — Develop  and 
implement  a  proactive  and  cost-effective 
marketing  plan  and  information 
dissemination  plan  for  the 
Clearinghouse  and  build  relationships 
with  the  cbent  base.  The  Corporation 
expects  the  Clearinghouse  provider  to 
develop  and  execute  effective  strategies 
for  working  with  key  service-learning 
stakeholders,  other  federal  initiatives, 
and  the  field. 

7.  Frequently  Asked  Questions — 
Produce  at  least  bi-weekly  "Frequently 
Asked  Questions"  (FAQs)  and  answers 
focusing  on  pertinent  issues  and 
available  related  resources;  publish 
FAQs  on  appropriate  listservs  and  make 
them  available  in  archives  on  the 
website  and  hardcopy. 

8.  Journal — Publish  an  annual  service- 
learning  journal  or  monograph  with  a 
circulation  of  at  least  7,000,  utilizing 
Learn  and  Serve  America  grantees  as 
authors  and  editorial  board  members, 
focusing  on  themes  around  current 
issues  in  policy  and  practice  in  school- 
based,  higher  education,  and/or 
commiuiity -based  service-learning. 

9.  Collaboration — Collaborate  with  the 
National  Service-Learning  Exchange 
(the  Exchange)  and  other  Corporation- 
funded  national  training  and  technical 
assistance  providers  to  develop  and 
maintain  a  system  for  referring 
Clearinghouse  clients  whose  needs 
require  training  or  technical  assistance 
beyond  the  scope  of  Clearinghouse 
responsibilities.  In  addition,  collaborate 
with  the  Exchange  and  other  experts  to 
identify  and  address  the  field's 
information  needs  and  resoiut;es. 

10.  Evaluation — Evaluate  the  impact 
of  Clearinghouse  services.  Evaluation 
should  focus  on  client  satisfaction  with 
both  ease  of  access  and  usefulness  of 
information.  The  evaluation  should 
assess  quality  and  quantity  of 
Clearinghouse  services  provided, 
including,  but  not  limited  to:  website 
effectiveness  and  use;  on-line  and 
telephone  consultation;  and  materials 
dissemination  in  accordance  with  the 
essential  functions  and  deliverables  of 
this  Notice. 

11.  Accessible  Materials  and 
Services — Provide  materials  that  are 
accessible  to  persons  with  disabilities, 
and  incorporate  into  all  activities 
planning  for  needs  of  clients  without 
Internet  access,  by  using  accessible 
technology,  providing  materials  in 
alternate  formats  upon  request, 
captioning  videos,  and  not  relying 
solely  on  a  non-voice-over  format,  and, 
when  indicating  a  telephone  number,  by 
including  a  non-voice  telephone 
alternative  such  as  TTY/TDD  or  e-mail. 

12.  Wide  Range  of  Materials  and 
Services — Design  services  that  cover  a 
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range  of  basic  to  advanced  topics  that 
can  reach  and  benefit  clients  who  are  at 
different  levels  of  expertise  and  who 
may  come  from  a  variety  of 
organizations,  including  remote 
programs  and/or  programs  in  rural 
areas. 

13.  Other  Activities — Carry  out  such 
other  activities  as  the  Corporation  and 
the  provider  reasonably  determine  to  be 
appropriate. 

B.  Other  Requirements 

1.  Staff  and  Consultant  Training — 
Train  Clearinghouse  staff  and 
consultants  as  necessary  in  the 
background,  approach,  vocabulary, 
assets,  needs,  and  objectives  of  the 
Corporation  and  eacb  of  its  program 
streams  and  substreams.  {See  Section 
VI,  "Glossary  of  Terms.") 

2.  Independent  Assessment — In 
addition  to  reviewing  records  submitted 
by  the  provider,  the  Corporation  may 
conduct  independent  assessments  of  the 
provider's  performance  and  expect  the 
provider's  cooperation  with  reasonable 
requests  in  this  regard. 

3.  Corporation  Meetings — Participate 
as  requested  by  the  Corporation  in  the 
planning  and  implementation  of 
meetings  and  training  events. 

4.  Collaboration  with  Others — 
Collaborate  with  and  support  the 
National  Service-Learning  Leader 
Schools  program,  and  the  President's 
Student  Service  Challenge  program, 
wherever  feasible  and  appropriate,  and 
share  effective  practices  with  other 
providers  through  the  training  and 
technical  assistance  listserv  and  other 
mechanisms  (e.g..  the  National  Service 
Resource  Center  see:  http://www.etr.org/ 
NSRC/index.html),  and  coordinate  with 
other  providers  in  order  to  avoid 
duplication. 

5.  Communications  with  Corporation 
Staff— With  the  Corporation's 
Clearinghouse  Program  Officer,  develop 
a  plan  for  on-going  communication  wiUi 
the  Corporation  regarding  Clearinghouse 
activities  and  the  needs  of  the  field. 

6.  Attribution — Identify  the 
Corporation  for  National  Service  as 
primary  sponsor  of  all  Clearinghouse 
materials  and  activities  in  all  print, 
electronic  and  other  communications. 

7.  Adherence  to  Circulars — Adhere  to 
all  applicable  Office  of  Memagement  and 
Budget  (OMB)  circulars. 

V.  Application  Guidelines 

A.  Proposal  Content  and  Submission. 

You  must  submit  one  (1)  unbound, 
original  proposal  and  two  (2)  copies. 
You  must  complete  the  Standard  Form 
424  (SF  424)— Application  for  Federal 
Assistance,  Standard  Form  424A  (SF 


424A) — Budget  Forms,  and  Standard 
Form  424B  (SF  424B)— Assurances. 
These  forms  are  available  on  the  web  at: 
http://www.nationalservice.org/ 
whatshot/ notices.  An  outline,  which 
must  be  included,  is  Limited  to  two 
pages,  while  the  remainder  of  this 
section  may  be  up  to  20  additional 
double-spaced,  single-sided,  typed 
pages  with  at  least  one  inch  margins  emd 
no  smaller  than  12-point  font.  Proposals 
may  not  be  submitted  by  facsimile. 
Proposals  must  include  the  following: 

1.  Outline. 

A  one-to-two  page  outline  of  all 
proposed  Clearinghouse  activities  and 
materials  including  a  schematic  diagram 
outlining  the  task  and  information  flow 
for  the  proposed  design. 

2.  Information  Collection/Organization/ 
Marketing/Dissemination  Plan. 

Applications  must  include: 

a.  Proposed  Strategy:  The  applicant's 
proposed  strategy  and  supporting 
rationale  for  providing  service-learning 
Clearinghouse  services  to  a  diverse 
national  audience.  The  applicant  should 
address  the  specific  deliverables  and 
requirements  outlined  in  Section  IV — 
Scope  of  National  Service-Learning 
Clearinghouse  Activities  of  this  Notice. 
An  application  that  proposes  to  work  in 
conjunction  with  other  organizations 
must  outline  a  plan  to  select,  monitor 
and  administer  these  organizations, 
including  assessing  the  organization's 
expertise,  and  determining  the  role  they 
will  play  in  meeting  the  requirements  of 
this  Notice. 

b.  Work  Plan:  A  detailed  one-year 
work  plan  and  timeline  for  completing 
all  Clearinghouse  activities.  The  work 
plan  should  include  all  deliverables  and 
the  tasks  leading  to  them.  The  work 
plan  should  account  for  necessary  start- 
up activities,  including  the  transfer  of 
the  Clearinghouse  collection  of  print, 
video,  and  other  library  materials,  as 
well  as  electronic  files,  from  the  current 
provider. 

c.  Evaluation  Plan:  A  plan  for 
regularly  evaluating  performance  and 
reporting  findings  and  proposed 
improvements  to  the  Corporation. 

3.  Description  of  Organizational 
Capacity 

a.  Organizational  Chart:  An 
organizational  chart  that  clearly  shows 
the  place  of  the  Clearinghouse  provider 
in  its  parent  organization's  structxire,  as 
well  as  that  of  other  relevant  units  of  the 
parent  organization,  and  the  proposed 
relationship  of  any  organizations  to  the 
provider. 

b.  Organizational  Capacity  Narrative: 
Describe  your: 


i.  capacity  to  provide  nationwide 
Clearinghouse  services,  as  outlined  in 
this  notice,  under  the  direction  of  a 
single  administrative  entity; 

ii.  capacity  to  collect  and  disseminate 
information  and  materials  related  to 
service-learning  or  plan  to  contract  with 
organizations  having  specific  recognized 
capacity  to  complement  the  provider's 
experience  to  address  all  essential 
functions  effectively; 

iii.  capacity  in  modern  information 
systems,  including  website  design  and 
management,  listserv  management, 
database  management,  fax  on  demand 
and  print-scanning  capacity,  or  a  plan  to 
contract  with  organizations  having 
specific  recognized  capacity  to  provide 
these  services; 

iv.  knowledge  of  and/or  experience 
with  service-learning  in:  K-12  schools; 
higher  education  institutions; 
conunimity-based  organizations;  Tribes 
and  U.S.  territories,  especidly  Learn 
and  Serve  America  grantees  and 
subgrantees;  and  AmeriCorps,  National 
Senior  Service  Corps  and  other 
programs  and  projects  involved  in 
service-learning ; 

V.  financial  management  capacity  to 
operate  the  Clearinghouse;  and 

vi.  staff  strengths  and  backgrounds. 
(Resumes  shall  be  included  in  an 
appendix;  this  information  is  not  subject 
to  the  page  limits  that  are  otherwise 
applicable.) 

4.  Budget 

Include  a  detailed,  line-item  budget 
for  the  first  year  with  hours  and  costs 
organized  by  activities  and  deliverables 
outlined  in  the  main  strategy  and  work 
plan  narrative,  and  a  projected  overall 
budget  for  the  second  and  third  years. 
Use  Standard  Form  424B  for  the  first 
year  budget  information.  This  form  does 
not  count  towards  the  20-page  limit. 
Financial  reporting  throughout  the  term 
of  the  cooperative  agreement  must  be 
organized  so  that  all  costs  are  attributed 
to  specific  activities  and  deliverables. 
Costs  in  proposed  budgets  must  consist 
solely  of  costs  allowable  under 
applicable  cost  principles  found  in 
OMB  Circulars  A-21.  A-122,  and/or  A- 
87,  as  appropriate.  [OMB  website: — 
http://www.  whitehouse.gov/OMB/ 
Circulars/index.html]  Provider  match  is   • 
not  required.  The  Corporation 
welcomes,  however,  any  evidence  that 
its  funding  leverages  other  resom'ces. 

5.  Budget  Narrative 

Provide  a  budget  narrative  that  is 
organized  to  parallel  all  items  in  the 
line-item  budget  and  that  includes  the 
explanation  and  cost  basis  for  all  cost 
estimates  that  appear  in  the  line-item 
budget.  The  narrative  should  clearly 


show  how  each  cost  was  derived,  using 
equations  to  reflect  all  factors 
considered,  including  unit  costs  of 
deliverables,  where  applicable. 

6.  Appendices  (No  more  than  5  items.) 

Items  may  include: 

i.  A  list  of  references  that  can  be 
contacted  related  to  this  work; 

ii.  Referral  to  the  address  of  an 
applicant-designed  web  site; 

iii.  A  brochure  or  other  publicity  item, 
and/or 

iv.  Staff  resumes. 

(Do  not  submit  video  or  cassette 
tapes.) 

B.  Selection  Criteria 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right,  to 
disqualify  any  proposal  that  fails  to 
comply  with  the  requiremeiits  relating 
to  submission  deadline,  page  limits,  line 
spacing,  margins  and  font  size.  The 
Corporation  will  assess  qualified 
applications  based  on  the  criteria  listed 
below.  Staff  may  conduct  interviews  in 
person  or  through  conference  calls 
before  recommending  an  organization 
for  approval.  Following  the  review 
process,  we  will  notify  applicants  of 
their  status  in  wo-iting. 

1.  Quality  of  Plan  (30%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

a.  Soimdness  of  Proposed  Strategy: 
Evidence  of  the  cost-effectiveness, 
comprehensiveness,  and  creativity  of 
applicant's  approach  to  providing 
services  as  described  in  this  Notice. 

b.  Understanding  of  the  Corporation's 
Programs:  Evidence  of  the  applicant's 
understanding  and  ability  to  meet  the 
Corporation's  service-learning 
Clearinghouse  essential  functions  as 
outlined  in  this  Notice,  the  goals  of  the 
Department  of  Service-Learning,  and  the 
goals  of  the  Corporation  for  National 
Service  (see  Section  VI.  "Glossary"  and 
the  Corporation  for  National  Service 
website:  www.nationalservice.org). 

2.  Organizational  and  Personnel 
Capacity  (40%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

a.  Organizational  and  Staff 
Experience:  Evidence  of  organizational 
and  staff  capability  and  experience  in 
administration,  delivery  of  high-quality 
information  services  in  a  flexible, 
responsive,  collaborative  and  creative 
maimer,  and  experience  or  knowledge 
of  service-learning. 

b.  Grant  Experience:  Demonstrated 
ability  either  to  manage  federal  funding 


or  to  otherwise  apply  soimd  fiscal 
management  principles  to  grants  and 
cost  accounting. 

3.  Evaluation  (10%) 

The  Corporation  vrill  consider  how 
the  applicant  plans  to  evaluate  its  work 
based  on: 

a.  Scope  of  Plan — Assessment  of  the 
effectiveness  of — and  need  for — its 
services  and  products  delivered  imder 
the  award,  which  may  include  a  review 
of  stakeholder  satisfaction,  a  survey  of 
users,  and/or  a  feedback  section  on  the 
website. 

b.  Continuous  Improvement — Plans  to 
use  assessments  of  its  services  and 
products  to  modify  and  improve 
subsequent  services  and  products. 

4.  Budget  (20%) 

The  Corporation  will  consider  the 
budget  based  on: 

a.  Cost-effectiveness:  Cost  of  each 
proposed  activity  in  relation  to  the 
scope  and  depth  of  the  services 
proposed.  A  demonstrated  commitment 
to  providing  services  in  the  most  cost- 
effective  manner  possible  will  be  a 
major  consideration  in  the  evaluation  of 
proposals. 

b.  Scope:  Comprehensiveness  of  the 
budget  related  to  the  proposed 
Clearinghouse  activity  (e.g., 
publications,  website  improvements, 
listserv  interventions,  etc.). 

c.  Clarity:  The  thoroughness  of  the 
budget  and  budget  narrative,  including 
the  basis  for  all  cost  estimates  (see 
specifications  under  "Budget 
Narrative"). 

VI.  Glossary  of  Terms 

Department  of  Service-Learning  Long- 
Term  Goals 

The  Corporation's  Department  of 
Service-Learning  (DSL)  long-term  goals 
are  to: 

DSL  1.  Identify,  enhance,  and 
promote  the  direct  and  demonstrable 
"getting  things  done"  outcomes  of 
student  service  and  service-learning. 

DSL  2.  Identify,  enhance,  and 
promote  the  community-strengthening 
outcomes  of  student  service  and  service- 
learning. 

DSL  3.  Identify,  enhance,  and 
promote  the  participant  development 
outcomes  of  student  service  and  service- 
learning. 

DSL  4.  Facilitate  the  progression  from 
community  service  to  quality  service- 
learning  within  and  across  the  sectors  of 
Learn  and  Serve  America,  throughout 
the  field  of  service-learning  and  within 
the  streams  of  national  service. 

DSL  5.  Increase  the  number  of 
individuals  who  participate  in  service- 


learning  including  but  not  limited  to  all 
relevant  stakeholders,  and  especially  the 
participation  of  students  in  service- 
learning  from  kindergarten  through 
higher  education. 

DSL  6.  Foster,  strengthen,  and 
identify  civic  participation  as  an 
outcome  of  service-learning. 

DSL  7.  Improve  the  quality  and 
practice  of  service-learning  through 
professional  and  leadership 
development. 

DSL  8.  Engage,  support,  and  recognize 
youth  and  students  as  leaders  in  the 
design  and  implementation  of  effective 
student  service  and  service-learning 
initiatives. 

While  we  refer  to  our  participants  as 
students,  we  encompass  all  youth, 
parents,  educators  and  adult  volunteers 
in  our  goals  and  priorities. 

Grantees 

Entities  funded  directly  by  the 
Corporation.  These  include  and  are  not 
limited  to:  state  commissions;  state 
education  agencies;  Indian  Tribes  and 
U.S.  Territories;  AmeriCorps  National 
Direct  parent  organizations;  institutions, 
consortia  and  organizations  of  higher 
education;  local  governments;  and  non- 
profit organizations.  Many  grantees  also 
subgrant  a  significant  portion  of  their 
funds  to  others  (e.g.,  a  State  Commission 
conducts  a  competition  and  review 
process  and  funds  AmeriCorps 
programs  throughout  a  State;  a  State 
Education  Agency  (SEA)  conducts  a 
competition  and  review  process  and 
funds  school  systems  throughout  a 
state).  None  of  the  1,300  Senior  Corps 
grantees  is  permitted  to  subgrant. 

National  Service-Learning  Exchange 

The  National  Service-Learning 
Exchange,  led  by  the  National  Youth 
Leadership  Council,  supports  service- 
learning  programs  in  schools, 
institutions  of  higher  education,  and 
community  organizations  through  peer- 
based  training  and  technical  assistance. 
The  Exchange  links  programs  with  local 
peer  mentors,  refers  programs  to 
regional  trainers,  and  informs  programs 
of  regional  service-learning  events  and 
initiatives,  http://www.lsaexchange.org/ 

National  Service  Resource  Center 
(NSRC) 

The  National  Service  Resource  Center 
(NSRC)  serves  as  a  repository  of 
information  on  all  aspects  of  national 
service.  The  NSRC  manages  most  of  the 
Corporation's  listservs  and  its  web  site 
includes  a  calendar  of  training  events 
and  links  to  all  current  providers.  The 
NSRC  also  has  a  lending  library. 
Training  and  technical  assistance 
publications  are  posted  or  distributed  by 
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the  NSRC.  Providers  must  be  required  to 
submit  copies  of  their  training  materials 
and  training  scripts  to  the  National 
Service  Resource  Center,  http:// 
www.etr.org/NSRC/index.html. 

Service-Learning 

The  Corporation  uses  the  definition 
provided  in  the  National  and 
Commimity  Service  Trust  Act  of  1993 
(section  101  (23);  42  U.S.C.  12511  (23)). 
which  defines  service-learning  as  an 
educational  method: 

•  Under  which  students  or 
participants  learn  and  develop  through 
active  participation  in  thoughtfully 
organized  service  that  is  conducted  in 
and  meets  the  needs  of  a  community; 

•  That  is  coordinated  within  an 
elementary  school,  secondary  school, 
institution  of  higher  education,  or 
commimity  service  program,  and  with 
the  commxinity; 

•  That  helps  foster  civic 
responsibility; 

•  That  is  integrated  into  and 
enhances  the  academic  curriculum  of 
the  students,  or  the  educational 
components  of  the  community  service 
program  in  which  the  participant  is 
enrolled;  and 

•  That  provides  structured  time  for 
the  students  or  participants  to  reflect  on 
the  service  experience. 

Streams  of  Service 

Refers  to  the  Corporation's  three  main 
programs:  AmeriCorps,  Learn  and  Serve 
America  and  National  Senior  Service 
Corps. 

Subgrantees 

Many  Corporation  grantees 
competitively  award  a  significant 
portion  of  their  funds  to  other  entities 
known  as  subgrantees.  State 
Commissions,  for  example,  subgrant  to 
local  non-profit  organizations.  Senior 
Corps  programs  do  not  subgrant  (see 
"Grantees"). 

Substream  of  Service 

Refers  to  the  categories  within  each  of 
the  above  streams  and  includes  the 
following: 

AmeriCorps:  AmeriCorps* State; 
AmeriCorps* National  Direct; 
AmeriCorps  *  VISTAr 
AmeriCorps* National  Civilian 
Community  Corps. 

Learn  and  Serve  America:  Learn  and 
Serve  America  K-12  School-Based, 
Community-Based  Programs  and  Tribal 
Programs;  Learn  and  Serve  America 
Higher  Education  Programs. 

National  Senior  Service  Corps:  Foster 
Grandparent  Program;  Retired  and 
Senior  Volunteer  Program  (RSVP); 
Senior  Companion  Program. 


Training  and  Technical  Assistance 
Listserv:  Ciurently  managed  by  the 
National  Service  Resoiuce  Center,  the 
training  and  technical  assistance  listserv 
is  one  of  the  ways  providers  share  best 
practices  with  one  another.  Providers 
also  share  effective  practices  through 
the  National  Service  Resource  Center 
and  the  National  Service-Learning 
Clearinghouse. 

(Catalog  of  Federal  Domestic  Assistance: 
#94.004  Leam  and  Serve  America — School- 
and  Community-Based  Programs.  #94.005 
Leam  cmd  Serve  America — Higher  Education) 

Dated:  December  6,  2000. 
Amy  Cohen, 

/Acting  Director,  Department  of  Service- 
Learning,  Corporation  for  National  and 
Community  Service. 
[FR  Doc.  00-31534  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  leader,  regulatory 
information  management  group,  office 
of  the  chief  information  officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
11.2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Weishington. 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop  .gov . 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regidatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 


proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siimmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or  , 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  6,  2000. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information,  Officer 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Annual  Performance  Reporting 
Forms  for  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  Grantees  (Rehabilitation 
Engineering  Research  Centers  (RERCs), 
Rehabilitation  Research  Training 
Centers  (RRTCs),  Disability  and 
Business  Technical  Assistance  Centers 
(DBTACs),  Disability  and  Rehabilitation 
Research  Projects  (DRRPs),  Model 
Systems,  Dissemination  &  Utilization 
Projects). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  193. 
Burden  Hours:  3,088. 

Abstract:  This  data  collection  will  be 
conducted  annually  to  obtain  program 
and  performance  information  from 
NIDRR  grantees  on  their  project 
activities.  The  information  collected 
will  assist  federal  NIDRR  staff  in 
responding  to  Government  Performance 
and  Results  Act.  Data  will  primarily  be 
collected  through  an  internet  form. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  ft-om  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  SheilaCarey  at  (202) 
708-6287  or  via  her  internet  address 
SheilaCarey  @ed.gov.  Individuals  who 


use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-31529  Filed  12-11-00:  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
11,2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  December  6,  2000. 
John  Tressler, 

Leader  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  America's  Career  Resource 
Network  State  Grant  Aimual 
Performance  Report. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

"Responses:  59. 
Burden  Hours:  4,720. 

Abstract:  Section  118(e)  of  the  Carl  D. 
Perkins  Act  (PL  105-332)  requires  the 
Department  of  Education  to  report 
annually  to  Congress  on  specific 
activities  carried  out  by  States  via  grants 
imder  Section  118.  This  information  can 
be  obtained  via  the  annual  progress 
reports  required  of  grantees  by  Section 
74.51  Education  Department  General 
Administrative  Regulations  (EDGAR). 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  tide  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  internet  address 
Sheila_Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  00-31530  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  leader,  regulatory 
information  management  group,  office 
of  the  chief  information  officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  paperwork 
reduction  act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
11,2001. 


ADDRESSES:  Written  comments  shoidd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W..  Room  10235,  New 
Executive  Office  Building.  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  diat  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  6,  200. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Evaluation  of  the  Federal  Class 
Size  Reduction  Program. 

Frequency:  On  occasion. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,298. 
Biurden  Hours:  1,044. 

Abstract:  For  the  past  two  years,  the 
federal  government  has  supported  an 
effort  to  promote  the  hiring  of  high 
quality  teachers  to  reduce  the  size  of 
classrooms  in  the  early  elementary 
grades.  This  evaluation  looks  at  the 
early  implementation  of  the  program 
and  assesses  how  the  federal  class  size 


77602 


Federal  Register / Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


Federal  Register / Vol.  65,  No.  239 /Tuesday,  December  12.  2000 / Notices 


77603 


reduction  (CSR)  funds  were  spent,  what 
issues  arose  in  implementing  the 
program,  the  impact  of  the  program  on 
class  size,  and  the  impact  of  the 
program  on  teaching. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIOIMG  Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her 
internet  address 

Iackie_Montague@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc.  00-315.31  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.  84.1 16A;  84.1 16B] 

Fund  for  the  Improvement  of 
Postsecondary  Education — 
Comprehensive  Program 
(Preapplications  and  Applications) 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2001 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
those  institutions  and  other  public  and 
private  nonprofit  institutions  and 
agencies. 

Deadline  for  Transmittal  of 
Preapp/jcations;  January  26,  2001. 

Deadline  for  Transmittal  of  Final 
Applications:  April  27,  2001. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  Intergovernmental 
fleWew.June  26,  2001. 

Applications  Available:  December  12, 
2000. 

Available  Funds:  It  is  anticipated  that 
approximately  $17,000,000  will  be 
available  for  an  estimated  130  new 
awards  imder  the  Comprehensive 
Program.  The  actual  level  of  funding,  if 
any,  is  contingent  on  final  congressional 


action  and  the  number  and  quality  of 
applications. 

Estimated  Range  of  Awards:  $50,000 
to  $200,000  per  year. 

Estimated  Average  Size  of  Awards: 
$131,000. 

Estimated  Number  of  Awards:  130. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80.  82,  85, 
86.  97,  98,  and  99. 

Priorities 

Invitational  Priorities 

While  applicants  may  propose  any 
project  within  the  scope  of  20  U.S.C. 
1138(a),  under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Projects  to 
make  more  productive  use  of  resources 
to  improve  teaching  and  learning;  and  to 
increase  learning  productivity — that  is, 
to  transform  programs  and  teaching  to 
promote  more  student  learning  relative 
to  institutional  resources  expended. 

Invitational  Priority  2 — Projects  to 
disseminate  iimovative  postsecondary 
educational  programs  which  have 
already  been  locally  developed, 
implemented,  and  evaluated. 

Invitational  Priority  3 — Projects  to 
support  new  ways  of  ensuring  equal 
access  to  postsecondary  education,  and 
to  improve  rates  of  retention  and 
program  completion,  especially  for  low- 
income  and  underrepresented  minority 
students,  whose  retention  and 
completion  rates  continue  to  lag 
disturbingly  behind  those  of  other 
groups. 

Invitational  Priority  4 — Projects  to 
improve  campus  climates  for  learning 
by  creating  an  environment  that  is  safe, 
welcoming,  and  conducive  to  academic 
groMfth  for  all  students. 

Invitational  Priority  5 — Projects  to 
support  iimovative  reforms  of 
undergraduate,  graduate,  and 
professional  curricula  that  improve  not 
only  what  students  learn,  but  how  they 
learn. 

Invitational  Priority  6 — Projects  to 
support  the  professional  development  of 
full-  and  part-time  faculty  by  assessing 
and  rewarding  effective  teaching; 
promoting  new  and  more  effective 
teaching  methods;  and  improving  the 
preparation  of  graduate  students  who 
will  be  future  faculty  members. 


Invitational  Priority  7 — Projects  to 
promote  innovative  school-college 
partnerships  and  to  improve  the 
preparation  of  K-12  teachers,  in  order  to 
enhance  students'  preparation  for, 
access  to,  and  success  in  college. 

Methods  for  Applying  Selection  Criteria 

For  preapplications  (preliminary 
applications)  and  final  applications 
(applications),  the  Secretary  gives  equal 
weight  to  each  of  the  selection  criteria. 
Within  each  of  these  criteria,  the 
Secretary  gives  equal  weight  to  each  of 
the  factors. 

Selection  Criteria 

In  evaluating  preapplications  and 
final  applications  for  grants  under  this 
prdgram  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  75.210.  - 

Preapplications.  In  evaluating 
preapplications,  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  the  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  extent  to  which  the 
design  of  the  proposed  project  is 
appropriate  to,  and  will  successfully 
address,  the  needs  of  the  target 
population  or  other  identified  needs. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 


project  for  the  quality  of  its  evaluation, 
as  determined  by  the  extent  to  which 
the  evaluation  will  provide  guidance 
about  effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Final  Applications.  In  evaluating  final 
applications,  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  the  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  ar^ 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  ire  clearly 
specified  and  measurable. 

(3)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  following  factors: 


(1)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(3)  The  extent  to  which  flie  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(e)  The  quality  of  the  management 
plan.  The  Secretary  reviews  each 
proposed  project  for  the  quality  of  its 
management  plan,  as  determined  by  the 
plan's  adequacy  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget,  including 
clearly  defined  responsibilities, 
timelines,  and  milestones  for 
accomplishing  project  tasks. 

(f)  Quality  of  project  personnel.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  project  personnel  who 
will  carry  out  the  proposed  project,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
imderrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or 
disability. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(g)  Adequacy  of  resources.  The 
Secretary  reviews  each  proposed  project 
for  the  adequacy  of  its  resources,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(3)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization  or  the  lead 
applicant  organization. 

(5)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 


FAX:  (301)  470-1244.  hidividuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  (toll  fiw):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html  or  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.116A. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fimd  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Washington,  DC  20006-8544. 
Telephone:  (202)  502-7500.  The 
application  text  may  be  obtained  from 
the  Internet  address  http://www.ed.gov/ 
FIPSE/. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format.  However,  the 
Department  is  not  able  to  reproduce  in 
alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Dociunent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Regis^  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm  http:// 
www.ed.gov/news.html. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  fi^e  at  1-888-293-6498;  or  in  the 
Washington  EX:,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http://wwvi'/access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1138-1138d. 
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Dated:  December  5,  2000. 
A.  Lee  Fritschler, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  00-31517  Filed  12-11-00;  8:45  ami 

BILUNO  CODE  4000-01-l> 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Establish  the 
Worker  Advocacy  Advisory  Committee 

Pursuant  to  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
No.  92-463),  and  in  accordance  with 
tide  41  of  the  Code  of  Federal 
Regidations,  section  101-6. 1015(a).  this 
is  notice  of  intent  to  establish  the 
Worker  Advocacy  Advisory  Committee. 
This  intent  to  establish  follows 
consultation  with  the  Committee 
Management  Secretariat  of  the  General 
Services  Administration,  pursuant  to  41 
CFR  Subpart  101-6.10. 

The  piupose  of  the  Committee  is  to 
provide  the  Secretary  of  Energy  and  the 
Assistant  Secretary  for  Environment, 
Safety  and  Health  with  advice, 
information,  and  recommendations  on 
programs  to  assist  workers  who  have 
been  diagnosed  with  work-related 
illnesses  imder  the  Department  of 
Energy's  former  worker  medical 
surveillance  program  and  ongoing 
beryllium  medical  sxirveillance 
programs  in  filing  state  workers' 
compensation  claims.  The  Committee 
will:  (1)  Provide  advice  to  the 
Department  of  Energy  on  workers' 
compensation  policy  issues  of  concern 
to  the  Department;  (2)  periodically 
review  worker  advocacy  program 
initiatives  and  reconunendations;  and, 
(3)  provide  advice  on  plans,  priorities, 
and  strategies  to  improve  advocacy 
practices  and  procedures  of  the  worker 
advocacy  program. 

Committee  members  will  be  chosen  to 
ensure  an  appropriately  balanced 
membership  to  bring  into  account  a 
diversity  of  viewpoints,  including  state 
and  federal  workers'  compensation 
specialists,  workers,  union 
representatives,  occupational 
physicians,  representatives  of  medical 
and  public  health  organizations, 
academic  researchers  and  the  public  at 
large  who  may  significantly  contribute 
to  the  deliberations  of  the  Committee. 
All  meetings  of  this  Committee  will  be 
published  ahead  of  time  in  the  Federal 
Register. 

Additionally,  the  establishment  of  the 
Worker  Advocacy  Advisory  Committee 
is  essential  to  the  conduct  of 
Department  of  Energy  business,  and  is 
in  the  public  interest. 


Fiuther  information  regarding  this 
committee  may  be  obtained  from  Dr. 
David  Michaels,  Assistant  Secretary  for 
Environment,  Safety  and  Health,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  phone  (202) 586-6151. 

Issued  in  Washington,  DC  on  December  7, 
2000. 

James  N.  SoUt, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-31598  Filed  12-11-00;  8:45  am) 
BILUNG  CODE  S4SO-01-M 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Rnanciai  Assistance  Solicitation 

agency:  National  Energy  Technology 
Laboratory  (NETL),  Morgantown, 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  availability  of  a 
Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-01NT40951 
entiUed,  "Support  of  Advanced  Coal 
Research  at  U.S.  Colleges  and 
Universities."  Proposals  will  be 
subjected  to  a  comparative  merit  review 
by  a  technical  panel  of  DOE  subject- 
matter  experts  and  external  peer 
reviewers.  Awards  will  be  made  to  a 
limited  number  of  proposers  based  on: 
the  scientific  merit  of  the  proposals, 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 
DATES:  The  solicitation  will  be  available 
on  the  DOE/  NETL's  Homepage  at  http:/ 
www.netl.doe.gov/business  on  or  about 
December  15,  2000.  Applications  must 
be  received  at  NETL  by  February  8, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Nolan,  MS  107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  P.O.  Box  880, 
Morgantown,  WV  26507-0880,  E-Mail: 
mnolan@netl.doe.gov.  Telephone:  (304) 
285^149,  Facsimile:  (304)  285^683. 
SUPPLEMENTARY  INFORMATION:  Through 
Program  Solicitation  DE-PS26- 
01NT40951,  the  DOE  is  interested  in 
applications  from  U.S.  colleges  and 
universities,  as  well  as  university- 
affiliated  research  centers  submitting 
applications  through  their  respective 
universities.  AppUcations  will  be 
selected  to  complement  and  enhance 
research  being  conducted  in  related 
Fossil  Energy  Programs.  Applications 
may  be  submitted  individually  (i.e.,  by 
only  one  college/university  or  one 
college  subcontracting  with  one  other 
college/university)  or  joinUy  (i.e..  by 


"teams"  made  up  of  (1)  three  or  more 
colleges/universities,  or  (2)  two  or  more 
colleges/universities  and  at  least  one 
industrial  partner.  Collaboration,  in  the 
form  of  joint  proposals,  is  encouraged 
but  not  required. 

Eligibility.  Applications  submitted  in 
response  to  this  solicitation  must 
address  coal  research  in  one  of  the  key 
focus  areas  of  the  Core  Program  or  as 
ouUined  in  the  Innovative  Concepts 
Phase-!  &  Phase-II  Programs. 

Background.  The  current  landscape  of 
the  U.S.  energy  industry,  not  unlike  that 
in  other  parts  of  the  world,  is 
imdergoing  a  transformation  driven  by 
changes  such  as  deregulation  of  power 
generation,  more  stringent 
environmental  standards  and 
regulations,  climate  change  concerns, 
and  other  market  forces.  Energy  from 
coal-fired  powerplants  will  continue  to 
play  a  dominant  role  as  an  energy 
source,  and  therefore,  it  is  prudent  to 
use  this  resource  wisely  and  ensiu-e  that 
it  remains  part  of  the  sustainable  energy 
solution. 

Clean,  efficient,  competitively  priced 
coal-derived  products,  and  low-cost 
environmental  compliance  and  energy 
systems  remain  key  to  our  continuing 
prosperity  and  our  commitment  to 
tackle  environmental  challenges, 
including  climate  change.  Technological 
advances  finding  their  way  into  futxu-e 
markets  coidd  result  in  advanced  co- 
production  and  co-processing  facilities 
aroimd  the  world,  based  upon  Vision  21 
technologies  developed  through 
universities,  government,  and  industry 
partnerships. 

This  Vision  21  concept,  in  many  ways 
is  the  culmination  of  decades  of  power 
and  fuels  research  and  development. 
Within  the  Vision  21  plants,  the  full 
energy  potential  of  fossil  fuel  feedstocks 
and  "opportunity"  feedstocks  such  as 
biomass,  petroleum  coke,  and  other 
materials  that  might  otherwise  be 
considered  as  wastes,  can  be  tapped  by 
integrating  advanced  technology 
"modules."  To  accomplish  the  program 
objective,  to  advance  the  science  of  coal 
R&D  directed  at  resolving  our  energy 
and  environmental  issues,  applications 
will  be  accepted  in  three  program  areas: 
(1)  The  Core  Program  and  (2)  the 
Innovative  Concepts  Phase-I  Program, 
and  (3)  the  Innovative  Concepts  Phase- 
II  Program. 

UCR  Core  Program 

DOE  has  allotted  $2  million  to  fund 
8  to  10  projects  in  this  program  area. 
The  goal  of  this  area  is  to  complement 
and  enhance  applied  research 
conducted  in  related  Fossil  Energy 
Programs.  Funding  is  contingent  on  the 
length  of  the  project  and  varies  from 


$80,000.  $140,000,  or  $200,000  for  a 
project  performance  period  of  12,  13-24, 
or  25-60  months,  respectively  for 
institutions  submitting  a  single 
application.  Additionally,  an  institution 
teaming  with  two  other  colleges  or 
universities  or  two  colleges/universities 
teaming  with  at  least  one  industrial 
partner  is  eligible  to  receive  $400,000  in 
funding  for  a  36-month  project.  Joint 
University /Industry  applications  must 
specify  a  minimum  of  twenty-five 
percent  (25%)  cost  sharing  of  the  total 
proposed  project  cost.  At  least  one 
student  must  receive  financial 
assistance  throughout  the  diu-ation  of 
the  grant. 

Under  the  Core  Program,  research  in 
this  area  is  limited  to  the  following  six 
(6)  Core  Focus  Areas  and  is  listed 
numerically  in  descending  order  of 
programmatic  priority. 

1.  Advanced  Sensors  for  Vision  21 
Systems — US  DOE  is  interested  in 
unique  approaches  in  developing 
advanced  sensors  and  control  systems 
for  advanced  efficient  energy 
production  with  zero  emission,  and 
related  by-product  production  as 
envisioned  in  Vision  21  plans.  Future 
energy  production  facilities  may  operate 
at  high  temperature  environment,  real- 
time temperature  measiu-ement  (to  3000 
°F)  of  flame,  and  surfaces  (including 
slags)  is  needed.  Miniaturized 
temperature  sensors  that  can  perform 
these  tasks  are  a  plus.  Eliminating  fine 
particulate  is  critical  for  gasification  and 
for  emission  control.  Grant  applications 
are  sought  for  proposals  to  develop 
particulate  sensors  capable  of  measuring 
concentration,  size,  and  distribution  of 
fine  particulate.  Particle  sizes  of  interest 
are  from  a  fraction  of  a  millimeter  down 
to  microns.  In  addition,  sensors  for 
measuring  trace  contaminants  in  fuels 
and/or  carbon  dioxide  from  advanced 
gas  separation  processes  would  be 
needed  to  eliminate  any  interference 
with  thefr  utilization.  Sensors  using 
new  mechanisms  and  with  digital 
output  that  can  be  connected  into 
control  systems  would  be  preferable. 
The  intended  applications  are  energy 
production  related  including  advanced 
combustion  facilities,  gasifiers,  turbines, 
flue  gas  cleanup  and  monitoring,  fuel 
cells,  and  carbon  sequestration,  etc. 

2.  Materials  Development  for 
Advanced  Systems  Through 
Nanostructure  Science  and 
Technology — Nanostructured  materials 
*are  believed  to  have  the  potential  to 
revolutionize  the  way  materials  are 
created  and  used.  Any  material  (metal, 
ceramic,  polymer,  glass,  composite) 
created  from  nanoscale  building  blocks 
(clusters  or  nanoparticles,  nanotubes, 
nanolayers,  etc.)  that  are  themselves 
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synthesized  from  atoms  and  molecules, 
can  be  assembled  to  form  novel 
structures  with  unique  properties  unlike 
those  exhibited  by  materials  composed 
of  microstructures.  Thus  with  the  ability 
to  synthesize  and  coufrol  materials  in 
nanometer  dimensions,  new  materials 
with  unprecedented  performance 
properties  can  be  designed  [ij. 

Tnis  focus  area  seeks  proposals  that 
will  emphasize  synthesis, 
characterization,  or  engineering 
development  of  nanoscale  materials  that 
have  direct  application  to  advanced 
power  and  ultra-clean  fuels  systems, 
such  as  those  described  in  the  Vision  21 
Program.  The  DOE-NETL  is  particularly 
interested  in  those  projects  that  seek  a 
new  and  improved  understanding  of  the 
relationships  between  nanostructures 
and  properties  and  how  these  can  be 
manipulated  to  improve  efficiencies  and 
performance.  For  example, 
nanostructured  alloys  may  hold  the 
potential  to  be  competitors  to  some 
oxide  dispersion-strengthened  ferritic 
alloys  cvurentiy  being  considered  for 
high-temperature  heat  exchanger  tubing, 
or  ultrahigh  temperature  materials  such 
as  the  Laves  phases  intermetallic  alloys 
(e.g.,  Cr-Cr2Nb  or  Cr-Cr2Ta). 

Grant  applications  are  sought  for 
proposals  to  develop  novel,  ultrahigh 
temperature  nanostructured  alloys  and 
that  explores  structiu^/property 
relationships  would  be  of  great  interest. 
Other  areas  of  programmatic  interest 
include  using  nanostructured  materials 
as  advanced  envfronmental  barrier 
coatings,  elucidating  a  better 
understanding  of  the  fundamental 
mechanisms  in  plastic/elastic 
deformation  and  fracture  of 
nanostructured  materials,  synthesizing, 
characterizing  or  using  nanostructured 
carbons,  or  other  similar  derivatives,  as 
hydrogen  storage  materials  or  in  gas  (H2, 
CO2,  CO,  CH4,  etc.)  separation 
processes. 

References 

[1]  Siegel,  R.,  Hu,  E..  Roco,  M. 
"Nanostructure  Science  and  Technology:  A 
Worldwide  Study,  WTEC  Panel  Report  on 
Nanostructure  Science  and  Technology:  R&D 
Status  and  Trends  in  Nanoparticles, 
Nanostructured  Materials,  and  Nanodevices," 
NSF  Cooperative  Agreement  ENG-9707092, 
International  Technology  Research  Institute 
at  Loyola  College,  Maryland,  August  1999 
(also  see  www.itri.loyola.edu/nano/final/). 

3.  Solid-Oxide  Fuel  Cells— Solid 
Oxide  Fuel  Cells  (SOFCs)  are  a  very 
promising  energy  conversion  technology 
for  utilization  of  fossil  fuels.  A  new 
Department  of  Energy  initiative  the 
Solid  State  Energy  Conversion  Alliance 
(SEGA)  is  currently  focused  on 
providing  the  technology  to 
commercialize  400/kW  SOFC  systems 


by  2010.  It  is  envisioned  that  this 
technology  will  provide  a  key 
component  in  an  integrated  coal  based 
Vision  21  power  plant.  The  high 
temperatures  of  operation  (necessary  for 
adequate  ionic  conductivity  and 
kinetics)  conventionally  require  layered 
ceramic  materials  in  a  solid  state 
configuration.  Research  opportunities 
exist  in  making  high  power  density 
SOFCs  a  commercial  reality.  Topics 
being  considered  for  this  solicitation  are 
new  compatible  intermediate 
temperatiu-e  material  combinations 
(500-800  °C)  for  the  cell  stinicture.  new 
sulfur  and/or  oxygen  tolerant  anode 
materials,  and  new  cathode  materials 
with  good  kinetics  in  the  intermediate 
temperature  range.  In  addition,  research 
addressing  the  integration  of  SOFCs 
into  a  Vision  21  coal -based  power  plant 
is  of  interest. 

Grant  applications  are  sought  for 
proposals  to  develop  intermediate 
temperature  material  sets  for  Solid- 
Oxide  Fuel  Cells  or  addressing  SOFC 
integration  issues  in  Vision  21  coal- 
based  power  plants.  The  intermediate 
temperature  range  of  interest  is  500°C  to 
800°C  although  an  individual  concept 
does  not  have  to  be  applicable  to  the 
entire  range.  The  concepts  and  materials 
proposed  must  be  compatible  as  part  of 
a  fully  functional  SOFC  stack  witii  a 
lifetime  of  40,000  hours.  The  concepts 
and  materials  must  be  economically 
compatible  with  a  2010  SEGA  cost  goal 
of  $100/kW  for  the  fuel  cell  stack  and 
a  $400/kW  total  system  cost.  Proposals 
can  address  one  or  all  of  the  research 
issues,  as  well  as  the  stated  lifetime, 
compatibihty,  and  economic  criteria. 

4.  Modeling  of  Molecule-surface 
Interactions — Recent  advances  in 
modeling  algorithms  and  computational 
capabilities  have  permitted  some 
development  of  highly  detailed 
computational  models  of  molecule- 
surface  interactions.  Such  models  are  of 
great  interest  to  those  developing 
catalytic  materials  because  the  models 
may  suggest  more  fruitful  directions  and 
eliminate  improductive  pathways. 
Fiulher  development  will  permit 
predictive  models  that  may  be  able  to 
chemically  describe  the  ideal  catalyst 
for  a  desired  reaction  pathway  Grant 
applications  are  desired  for  application 
and  validation  of  such  models  to 
catalytic  systems  that  would  produce 
synthetic  fuels  or  chemicals  from  coal 
based  synthesis  gas. 

5.  Liquid  Transportation  Fuels/ 
hydrocarbon  Reformulation — Fuel  cell 
power  may  provide  a  viable  pathway  for 
the  transportation  industry  to  deploy 
high  efficiency,  ultra-low  emissions 
vehicles.  Two  sources  for  the  hydrogen 
fuel  include  centralized  production  or 
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on-board  production  of  hydrogen 
through  reforming  of  liquid  hydrocarbon 
mixtures.  The  latter  route  could  enable 
nearer-term  utilization  of  fuel  cell 
power  until  a  hydrogen  distribution 
infrastructure  is  established.  Coal- 
derived  Fischer-Tropsch  (F-T)  liquids 
eu^  candidate  hydrogen  carriers  for  the 
vehicle's  refoming  units  because  of  their 
favorable  hydrogen  to  carbon  ratio  and 
near-zero  sulfur  content.  Other 
chemicals  such  as  methanol  or  chemical 
mixtures  other  than  F-T  liquids  may 
also  have  advantages  as  hydrogen 
sources.  However,  the  chemistry 
involved  in  reforming  these 
hydrocarbons  needs  to  be  better 
understood,  particularly  the  nature  of 
the  by-products. 

Grant  applications  are  sought  for 
proposals  to  investigate  the  kinetics  and 
thermodynamics  of  the  reforming 
chemistry  associated  with  converting  a 
selected  hydrocarbon  (other  than 
methane)  or  hydrocarbon  mixture  to 
hydrogen  and  byproduct  species.  A 
combination  of  modeling  and  laboratory 
research  is  also  needed  to  provide  the 
basis  for  more  comprehensive 
evaluations  of  the  merits  of  utilizing 
selected  hydrogen  carriers  for  fuel  cell 
applications. 

6.  Modeling  of  Refractory  Materials  in 
Coal  Gasification  Systems — Refractories 
represent  a  critical  material  for  the 
commercial  operation  of  future  Vision 
21  Systems.  Refractories  for  public 
utility  systems  constitute  less  than  1 
percent  of  all  refractories  produced, 
with  coal  gasification  systems 
comprising  only  a  small  part  of  this 
total.  Much  of  the  research  for  coal 
gasification  systems  was  conducted  in 
the  1980s  and  funded  by  the  U.S. 
Department  of  Energy  (DOE).  Refractory 
manufacturers  have  little  incentive  to 
develop  materials  for  a  coal  gasifier 
market  that  may  exist  10-15  years  in  the 
future. 

Specific  examples  of  refractory  needs 
in  fossil  fuel  power  generation  include 
higher  temperatiire  applications  in 
slagging  gasifiers,  materials  able  to 
withstand  both  oxidizing  and  reducing 
environments,  high  thermal 
conductivity  materials  for  use  in  areas 
where  rapid  heat  transfer  is  necessary 
(to  increase  operating  efficiency),  and 
materials  with  sufficient  thermal  shock 
resistance  to  withstand  both  scheduled 
and  non-scheduled  shut  downs.  Grant 
applications  are  sought  for  proposals  to 
develop  refractory  material  models 
which  consider  the  combined  effect  of 
chemical  or  phase  changes  in  the 
material  and  thermal  cycling  on  the 
stress  state  of  the  refractory. 


UCR  Innovative  Concepts  Phase*I 
Program 

DOE  has  also  allotted  $0.25  miUion  to 
fund  up  to  five.  $50,000  12-months 
Iimovative  Concepts  Phase-I  projects. 
The  goal  of  this  area  is  to  solicit  unique 
approaches  to  address  fossil  energy- 
related  issues  that  represent  "out-of-the- 
box"  thinking  and  not  simply 
incremental  improvements  to  accelerate 
solutions  to  energy  and  environmental 
problems.  Like  the  Core  Program  Area, 
single  and  joint  applications  are  invited, 
however,  no  additional  funding  is 
provided  for  team  applications.  Unlike 
the  Core  Program,  student  participation 
in  the  IC  Phase-I  proposed  research  is 
strongly  encouraged,  however,  not 
required. 

Iimovative  research  in  the  coal 
conversion  and  utilization  areas  will  be 
required  if  coal  is  to  continue  to  play  a 
dominant  role  in  the  generation  of 
electric  power.  Technical  topics  like  the 
ones  identified  below  are  potential 
examples  of  research  areas  of  interest, 
however,  the  areas  identified  were  not 
intended  to  be  all-encompassing. 
Therefore,  it  is  specifically  emphasized 
that  other  subjects  for  coal  research 
would  receive  the  same  evaluation  and 
consideration  for  support  as  the 
examples  cited  in  the  following 
Innovative  Concepts  Phase-I  Technical 
Topics: 

Mercury  and  Other  Trace  Emissions 
in  Advanced  Power  Systems — Attractive 
features  of  Advanced  Power  Systems 
include  the  ability  to  accommodate  a 
wide  variety  of  fuel  and  waste 
feedstocks  and  converting  the 
hydrocarbon-based  input  to  simple 
nonhazardous  byproducts.  Gasification 
Systems,  in  addition,  can  produce 
consistent  high-quality  synthesis  gas 
products  that  can  be  used  as  a  building 
block  for  chemical  manufacturing 
processes.  Laboratory  measurements 
and  development  of  sampling 
techniques  for  merciory  in  reduced 
gasification  conditions,  provide  first 
steps  to  understanding  partitioning  and 
removal  of  mercury  and  other  trace 
matter  in  such  environments.  A  recent 
study  indicated  that  gasification  could 
convert  hazardous  materials  to 
nonhazardous  gases  and  ashes,  and  as 
such  justifies  a  separate  treatment 
relative  to  incineration  in  the  context  of 
environmental  protection  and 
economics. 

Grant  applications  are  sought  to 
further  understand  partioning  and 
removal  of  mercury  and  other  trace 
metal  and  organic  substances  in 
Advanced  Systems  and  possible  effects 
due  to  hot-gas  cleanup  devices  on  such 
trace  matter.  Objectives  of 


understanding  processes  involving 
mercury  and  other  trace  matter  must 
intend  to  ultimately  help  in  minimizing 
and  controlling  trace  emissions. 

Thermodynamic  Measurements  for 
Mixtures  of  Asymmetric 
Hydrocarbons — Knowledge  of  the 
thermodynamics  and  phase  behavior  of 
mixtures  of  short-chain  and  long-chain 
[i.e.,  those  C20  and  higher)  alkanes  is 
central  to  the  imderstanding  and 
comprehensive  modeling  of  three-phase, 
Fischer-Tropsch  (F-T)  reactors. 
Subsequent  process  operations  and 
reactor  performance  is  strongly 
dependent  on  the  composition  of  the 
wax  phase,  whose  composition  is 
constrained  by  the  vapor-liquid 
equilibrium  (VLE)  that  exists  in  the 
reactor.  Knowledge  of  such  vapor-liquid 
equilibrium  values  is  also  necessary  for 
an  understanding  of  retrograde 
condensation  for  examining  wax 
precipitation  in  natiual  gas  reservoir 
pipelines  and  many  applications  in 
petroleum  processing,  such  as  propane 
deasphalting. 

Thermodynamic  models  (i.e., 
equations  of  state)  developed  for 
hydrocarbon  mixtures,  and  used  for 
years,  are  poor  predictors  of  VLE  data 
when  the  mixtures  contain  alkanes 
longer  than  C2o-  Attempts  to  circumvent 
this  problem  by  use  of  equations  of  state 
developed  for  polymer-solvent  systems 
have  also  been  inadequate  for  modeling 
these  asymmetric  mixtures  of 
hydrocarbons.  Clearly,  there  is  a  need 
for  a  generalized  thermodynamic  model 
that  can  be  applied  to  these  systems. 

Grant  applications  are  desired  for 
measurement  of  vapor-liquid  equilibria 
for  mixtures  of  light  and  heavy 
hydrocarbons,  under  appropriate 
conditions  of  temperature  and  pressure, 
so  as  to  provide  the  basis  for  a 
comprehensive  equation-of-state  that 
would  address  such  mixtures  and  their 
applications  to  hydrocarbon  processing. 

Carbon  Sequestration — The  potential 
effects  of  increasing  atmospheric  CO2 
levels  are  of  major  worldwide  concern. 
If  left  unabated,  increasing 
anthropogenic  CO2  emissions  are 
expected  to  double  atmospheric  CO2 
levels  by  the  middle  of  the  century.  One 
alternative  for  managing  CO2  emissions, 
which  maintains  the  many  benefits  of 
coal-fired  power,  is  carbon 
sequestration:  the  capture  and  secmre 
storage  of  CO2  before  it  is  emitted  to  the 
atmosphere.  However,  major  challenges 
must  be  overcome  before  suitable 
carbon  sequestration  technologies  can 
be  developed.  These  technologies  must 
be  environmentally  benign, 
economically  viable,  safe  and  effective. 
They  must  also  provide  permanent 
containment  to  avoid  creating  negative 


environmental  legacies  for  future 
generations. 

Carbon  dioxide  sequestration  as  a 
carbonate  mineral  (CO2  mineral 
sequestration)  is  an  attractive  candidate 
technology,  as  it  can  provide 
permanent,  environmentally  benign  CO2 
disposal.  The  carbonates  produced  [e.g., 
MgCOi  and  CaCOj)  already  exist  in  vast 
quantities  in  nature  and  have  proven 
stable  over  geological  time.  The  major 
challenge  is  economically  viable  process 
development.  Novel  methods  that 
address  the  cost  concerns  of  CO2 
mineral  sequestration  need  to  be 
studied. 

Grant  applications  are  sought  to 
investigate  key  aspects  of  CO2  mineral 
sequestration  process  development. 
Methods  that  have  the  potential  to 
substantially  reduce  worldwide  CO2 
emissions  are  of  particular  interest. 
Considerations  of  interest  to  reduce 
overall  process  cost  include,  but  are  not 
limited  to,  (i)  improving  process 
efficiency,  e.g.,  reaction  rates  jmd 
conditions,  (ii)  use  of  inexpensive 
feedstock  materials,  and  (iii)  the 
generation  of  marketable  process 
products.  Emphasis  should  be  placed  on 
approaches  that  are  technically, 
economically,  and  environmentally 
feasible. 

UCR  Innovative  Concepts  Phase-II 
Program 

The  Innovative  Concepts  Phase-II 
Program  is  the  principal  R&D  effort 
under  the  IC  Program.  DOE  has 
budgeted  $600,000  to  fund  three,  three- 
year  $200,000  projects.  The  goal  of  the 
IC  Phase-n  Program  is  to  solicit 
additional  research  in  areas  previously 
included  in  the  Phase-I  Program.  Phase- 
II  awards  are  expected  to  be  made 
during  fiscal  year  2001  to  institutions 
with  approaches  that  offer  sufficient 
promising  from  Phase-I  efforts. 
Consequently,  only  winners  of  a  one- 
year  Phase  I  grant  awarded  in  FY99  will 
be  considered  eligible  for  a  phase  II 
grant.  It  is  anticipated  that  at  least  2-3 
institutions  submitting  an  application 
with  approaches  that  appear  sufficiently 
promising  from  the  Phase-I  efforts  could 
receive  a  Phase-II  award  in  2001. 
Similar  to  the  Core  Program,  student 
participation  is  required  throughout  the 
duration  of  the  grant. 

Issued  in  Morgantown,  WV  on  November 
30.  2000. 

Randolph  L.  Kesling, 

Director,  Acquisition  and  Assistance  Division. 
[FR  Doc.  00-31597  Filed  12-11-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory 

Notice  of  Availability  of  a  Financial 
Assistance  Solicitation 

agency:  U.S.  Department  of  Energy 
(DOE).  National  Energy  Technology 
Laboratory  (NETL). 
ACTION:  Notice  Inviting  Financial 
Assistance  Applications. 

SUMMARY:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation,  DE- 
PS26-01NT41092,  and  award  financial 
assistance  (Cooperative  Agreements)  for 
the  program  entitled  "Energy  Efficient 
Building  Equipment  and  Envelop 
Technologies.  Round  III."  Through  this 
solicitation,  the  DOE/NETL  seeks 
applications  on  behalf  of  the  Office  of 
Building  Technology,  State  and 
Community  Programs  in  DOE's  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EERE)  for  innovative 
technologies  that  have  the  potential  for 
significant  energy  savings  in  residential 
and  commercial  buildings.  DOE  is 
seeking  to  support  projects  that  are 
advancing  energy  efficient  equipment, 
envelope  and  whole  building 
technologies.  Specifically,  the  objective 
of  the  solicitation  is  to  accelerate  high- 
payoff  technologies  that,  because  of 
their  risk,  are  unlikely  to  be  developed 
in  a  timely  maimer  without  a 
partnership  between  industry  and  the 
Federal  government. 
DATES:  The  Program  Solicitation  will  be 
available  on  the  NETL  Web  site  on  or 
about  December  15,  2000.  Prospective 
offerors  who  would  like  to  be  notified 
as  soon  as  the  solicitation  is  available 
should  register  at  http:// 
www.netl.doe.gov/business/index.html. 
Provide  your  e-mail  address  and  click 
on  the  heading  "Energy  Efficiency  and 
Renewable  Energy."  Once  you 
subscribe,  you  will  receive  an 
aimouncement  by  e-mail  that  the 
solicitation  has  been  released  to  the 
public. 

ADDRESSES:  The  Program  Solicitation, 
along  with  all  amendments,  will  be 
available  on  the  DOE/NETL's  Internet 
address  at  http://www.netl.doe.gov/ 
business/solicit.  Applicants  are 
therefore  encouraged  to  periodically 
check  this  NETL  address  to  ascertain  the 
status  of  these  documents.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  contained  in  the  Program 
Solicitation. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

R.  Columbia,  MS:  921-107.  U.S. 
Department  of  Energy,  National  Energy 


Technology  Laboratory.  626  Cochrans 
Mill  Road,  P.O.  Box  10940,  Pittsburgh. 
PA  15236-0940,  E-mail  Address: 
columbia@netl.doe.gov,  Telephone 
Nimiber:  (412)  386-6144. 

SUPPLEMENTARY  INFORMAT»ON:  DOE/ 
NETL  intends  to  select  a  group  of 
projects  programmatically  balanced 
with  respect  to  :  (1)  Tecimology  category 
(equipment  end  uses,  envelopes  and 
whole  buildings);  (2)  building  type 
(residential  and/or  commercial);  and  (3) 
time  of  commercialization  (short-term  or 
long-term  market  potential  of  the . 
technology).  The  solicitation  will  cover 
research  and  development  on  materials, 
components  and  systems  applicable  to 
both  residential  and  commercial 
buildings.  The  solicitation  will  not 
support  demonstration  projects  to 
deploy  the  technology  on  a  large  scale 
but  will  support  proof  of  concept 
projects.  The  research  and  development 
areas  of  interest  are  as  follows:  Building 
Equipment — energy  conversion  and 
control  equipment  supplying  lighting, 
space  conditioning  (heating,  cooling, 
dehumidification  and  ventilation), 
water  heating,  refrigeration,  and 
appliance  services  to  building 
occupants  and  commercial  operations; 
Building  Envelope — materials, 
components  and  systems  for  windows, 
walls,  roofs,  foundations  and  other 
elements  which  comprise  building 
exteriors  and  provide  thermal  integrity 
and  daylighting;  and  Whole  Building 
Technologies — the  integration  of 
components  and  systems  which  govern 
overall  energy  use  and  indoor 
environmental  quality  in  a  building. 
The  solicitation  covers  research  in 
four  technology  maturation  stages. 
Technology  Maturation  Stage  2  involves 
applied  research;  Technolog>' 
Maturation  Stage  3  involves  exploratory 
development  (non-specific  applications 
and  bench-scale  testing);  Technology 
Maturation  Stage  4  involves  advanced 
development  (specific  applications  and 
bench-scale  testing);  and  Maturation 
Stage  5  involves  engineering 
development  (pilot-scale  and/or  field 
testing).  For  projects  spanning  more 
than  one  maturation  stage,  continuation 
decision  points  will  be  inserted  at  the 
completion  of  each  stage.  Multiple 
awards  are  expected  regardless  of  the 
technology  maturation  stage(s) 
proposed. 

It  is  DOE's  desire  to  encourage  the 
widest  participation,  including  the 
involvement  of  small  business  concerns 
and  small  disadvantaged  business 
concerns.  In  order  to  gain  the  necessary 
expertise  to  review  applications.  non- 
Federal  personnel  may  be  used  as 
evaluators  or  advisors  in  the  evaluation 
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of  applications,  but  will  not  serve  as 
members  of  the  technical  evaluation 
team.  This  particular  program  is  covered 
by  Section  3001  and  3002  of  the  Energy 
Policy  Act  (EPAct).  42  U.S.C.  13542  for 
financial  assistance  awards.  EPAct  3002 
requires  a  cost  share  commitment  of  at 
least  20  percent  from  non-Federal 
sources  for  research  and  development 
projects.  Not  all  of  the  necessary  funds 
au-e  currently  available  for  this 
solicitation;  the  Government's 
obligation  under  any  cooperative 
agreement  awarded  is  contingent  upon 
the  availability  of  appropriated  FY2002 
and  FY2003  funds. 

Issued  in  Pittsburgh,  PA  on  November  30, 
2000. 

Dale  A.  Siciliano, 

Deputy  Director,  Acquisition  and  Assistance 
Division. 
[FR  Doc.  00-31596  Filed  12-11-00;  8:45  am] 

SILUNG  CODE  6450-01 -P 


DEPARTMErrr  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting  Correction 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting 
correction. 

On  November  28,  2000,  the 
Department  of  Energy  published  a 
notice  of  open  meeting  announcing  a 
meeting  of  the  Secretary  of  Energy 
Advisory  Board  in  Washington,  DC  (65 
FR  70890).  In  that  notice,  the  meeting 
was  scheduled  for  Thursday,  December 
14,  2000,  10:00  a.m.-2:00  p.m.,  at  the 
U.S.  Department  of  Energy,  Program 
Review  Center  (Room  8E-089),  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  Today's 
notice  announces  that,  due  to 
scheduling  conflicts,  the  noticed 
meeting  will  be  conducted  as  an  open 
teleconference  meeting.  The  open 
teleconference  meeting  will  be 
conducted  during  the  previously 
announced  time  period,  10:00  a.m.-2:00 
p.m.  Eastern  Standard  Time.  Public 
participants  may  call  the  Office  of  the 
Secretary  of  Energy  Advisory  Board  at 
(202)  586-7092  to  reserve  a 
teleconference  line  and  receive  a  call-in 
number.  Public  participation  is 
welcomed.  However,  the  number  of 
teleconference  lines  are  limited  and  are 
available  on  a  first  come  basis. 

Issued  at  Washington,  DC,  on  December  7, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  00-31711  Filed  12-11-00;  8:45  ami 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -162-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1  and  Original  Volvune  No. 
2,  the  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  January  1,  2001. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
Institute  (GRI)  surcharges  to  be  effective 
January  1,  2001  in  compliance  with  the 
January  21, 1998,  StipiUation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute,  83  FERC  H  61,093 
(1998),  order  on  reh'g,  83  FERC  ^  61,331 
(1998).  Specifically,  Algonquin  states 
that  the  filing  complies  with  the 
surcharges  set  forth  in  Appendix  A  to 
the  Stipulation  and  Agreement  as 
follows:  (1)  A  GRI  volumetric  surcharge 
of  0.70c  per  dekatherm  will  be  charged 
on  all  non-discounted  firm  commodity 
and  interruptible  transportation 
services;  (2)  a  1.1  c  per  dekatherm 
surcharge  will  be  charged  on  all  non- 
discounted  firm  commodity  units 
delivered  to  small  customers  qualifying 
for  service  under  Algonquin's  Rate 
Schedules  AFT-lS  and  AFT-ES;  (3)  a 
reservation  surcharge  of  9.0(J  per 
dekatherm  per  month  will  be  charged 
on  non-discounted  firm  high  load  factor 
customers,  i.e.,  greater  than  50%  load 
factor;  and  (4)  a  reservation  surcharge  of 
5.5c  per  dekatherm  per  month  will  be 
charged  on  non-discoimted  firm  low 
load  factor  customers,  i.e.,  less  than  or 
equal  to  50%  load  factor. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  In  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvkrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31558  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP01 -152-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  November  30, 
2000,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volimie  No. 
1,  the  following  tariff  sheet  proposed  to 
become  effective  January  1 ,  2001 : 

Twenty-Ninth  Revised  Sheet  No.  17 

ANR  states  that  the  purpose  of  this 
filing  is  to  establish  the  revised  Gas 
Research  Institute  surcharges  approved 
in  the  Commission's  September  19, 
2000  unpublished  letter  order  at  Docket 
No.  RPOO-31 3-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  in  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 


be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200l(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http;/ 
/www. fere. fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31549  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP01 -166-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
revised  tariff  sheets,  to  be  effective 
January  1,  2001: 

Fifteenth  Revised  Sheet  No.  570 
Second  Revised  Sheet  No.  573 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  Conmiission's  May  15,  1996  Order 
granting  ANR's  request  for  suspension 
of  the  tariff  pricing  provision  of  Rate 
Schedule  X-64  in  the  captioned 
proceeding.  The  revised  tariff  sheets 
reflect  a  continuance  of  the  suspension 
of  ANR's  tariff  provisions  regarding  the 
requirement  to  annually  redetermine  the 
monthly  charge  for  services  provided  to 
High  Island  Offshore  System  under 
ANR's  Rate  Schedule  X-64. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wwrw.ferc. fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31562  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-140-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  November  30, 
2000,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheets  proposed  to 
become  effective  December  1,  2000: 

Forty-fifth  Revised  Sheet  No.  8 
Forty-fifth  Revised  Sheet  No.  9 
Forty-fourth  Revised  Sheet  No.  13 
Fifty-fourth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.2  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  ("Dakota").  ANR 
proposes  a  reservation  sin-charge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrim  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  also  advises  that  the 
proposed  changes  would  increase 
current  quarterly  Above-Market  Dakota 
Cost  recoveries  ft-om  $2,023,299  to 
$2,211,370. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance).  Comments  and  protests  may 
be  filed  electionically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instiiactions 
on  the  Commission's  web  site  at 
http://wvtrw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31575  Filed  12-11-00;  8:45  am] 

BILUNG  COOE  6n7-01-M. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TX01 -1-000] 

California  Independent  System 
Operator  Corporation;  Notice  of  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
the  California  Independent  System 
Operator  Corporation  (the  ISO)  applied 
in  the  above-munbered  docket  for  an 
order,  under  Section  211  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824j. 
compelling  San  Diego  Gas  &  Electric 
Company  (SDG&E)  to  perform  those 
transmission  services  that  are  necessary 
to  fulfill  the  terms  of  the  Transmission 
Control  Agreement  between  SDG&E  and 
the  ISO,  the  Transmission  Owners  tariff, 
and  the  ISO  Tariff.  The  ISO  submits  the 
application  as  agent  for  all  users  of 
SEKJ&E's  transmission  system  eligible  to 
apply  under  Section  211.  SDG&E's 
conciurence  is  submitted  with  the 
application. 

■Phe  application  states  that  SDG&E 
transmission  and  distribution  system 
have  been  financed,  ia  part  with  certain 
"Local  Furnishing  Bonds,"  the  interest 
on  which  is  tax-exempt  under  Section 
142  of  the  Internal  Revenue  Code. 
According  to  the  application,  Sectioii 
142  requires  that  SDG&E  system  be 
operated  for  the  benefit  of  customers 
within  its  service  territory,  and 
operation  of  the  system  deemed  by  the 
Internal  Revenue  Service  (the  IRS)  to  be 
inconsistent  with  that  requirement 
would,  as  a  general  rule,  disqualify  all 
of  the  currently  outstanding  Locaf 
Furnishing  Bonds.  The  application 
fiurther  states,  however,  that,  under 
Section  142(f).  if  disqualifying 
transmission  services  are  provided 
pursuant  to  a  Commission  order  issued 
imder  Section  211,  only  the  bonds  that 
financed  the  portion  of  the  system  used 
to  provide  such  services,  rather  than  all 
of  the  bonds  that  financed  the  local 
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furnishing  system,  cease  to  be  eligible 
for  tax-exempt  treatment.  SDG&E  has 
advised  the  ISO  that  SDG&E  local 
furnishing  debt  ciurently  includes 
approximately  $168  million  relating  to 
its  transmission  facilities  and  $518 
million  relating  to  its  distribution 
facilities. 

SDG&E  has  requested  a  ruling  from 
the  IRS  that  neither  the  execution  and 
implementation  of  the  Transmission 
Control  Agreement  nor  the 
implementation,  on  January  1,  2001.  of 
a  state-wide  transmission  Access  Charge 
under  tariffs  accepted  for  filing  in 
Docket  No.  EROO-2019  conflicts  with 
the  local  furnishing  requirements.  To 
assure,  however,  that,  if  a  favorable 
ruling  on  either  request  is  not 
forthcoming,  at  least  the  $518  million  in 
bonds  relating  to  SDG&E  distribution 
system  will  remain  tax-exempt,  the 
application  seeks  an  order,  effective 
with  the  effective  date  of  the 
Transmission  Control  Agreement, 
directing  SDG&E  to  perform  the  stated 
transmission  services.  Anticipating  that 
a  statewide  transmission  Access  Charge 
will  take  effect  on  January  1,  2001,  the 
application  requests  that  such  an  order 
issue  prior  to  that  date.  SDG&E  waives 
its  right  to  a  prior  request  and  to  a 
proposed  order. 

The  ISO  states  that  this  filing  has  been 
served  upon  SDG&E,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  the  California  Electricity  Oversight 
Board. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commissioifs  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
15,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/wv\rw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-31569  Filed  12-11-00;  8:45  am] 

BILUtMS  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 42-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that,  on  November  30, 
2000,  Colorado  Interstate  Gas  Company 
(GIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Nineteenth  Revised  Sheet  No. 
11  A,  with  an  effective  date  of  January  1, 
2001. 

GIG  states  that  the  tariff  sheet  reflects 
an  increase  in  its  fuel  reimbursement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  from  0.71%  to 
0.78%  effective  January  1.  2001. 

GIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell/htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31577  Filed  12-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -160-0001 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1.  2000. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  January 
1,  2001: 

Forty-sixth  Revised  Sheet  No.  25 
Forty-sixth  Revised  Sheet  No.  26 
Forty-sixth  Revised  Sheet  No.  27 
Forty-second  Revised  Sheet  No.  28 

Columbia  states  that  this  filing  is 
being  submitted  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  on  September  19.  2000  in  Gas 
Research  Institute's  (GRI)  Docket  No. 
RP0&-3 13-000  (Order  Approving 
Settlement)  and  in  accordance  with 
Section  33  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 
Columbia  is  submitting  revised  tariff 
sheets  to  reflect  the  GRI  2001  funding 
mechanism. 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conamission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31556  Filed  12-11-00.  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -163-000] 

Dominion  Transmission,  Inc;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Dominion  Transmission  Inc.  (DTI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volimie  No.  1, 
the  following  revised  tariff  sheets,  with 
an  effective  date  of  the  January  1,  2001: 

Fourth  Revised  Sheet  No.  31 
Fourth  Revised  Sheet  No.  32 

DTI  states  that  the  purpose  of  this 
filing  is  to  adopt  the  GRI  surcharges 
established  by  Article  II,  Sections  1.2 
through  1.5  of  the  January  21,  1998 
"Stipulation  and  Agreement  Concerning 
GRI  Funding,  "  as  approved  by  the 
Commission  in  Docket  Nos.  RP97-149- 
003,  et  al.  ("GRI  Settlement").  DTI 
further  states  that  the  rates  established 
by  its  filing  correspond  to  those  set  forth 
in  Appendix  A  to  the  GRI  Settlement; 
the  imit  rate  impact  on  DTI's  GRI 
Adjustment  Charge  for  each  affected  rate 
schedule  is  summarized  in  DTI's 
transmittal  letter. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  jjarty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 


be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31559  Filed  12-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -167-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  an 
effective  date  of  January  1,  2001: 

First  Revised  Sheet  No.  1076 
First  Revised  Sheet  No.  1097 
First  Revised  Sheet  No.  2303 
First  Revised  Sheet  No.  2304 
First  Revised  Sheet  No.  2504 

DTI  states  that  the  puirpose  of  the 
filing  is  to  implement  revised 
Appalachian  Aggregation  Points  under 
the  General  Terms  and  Conditions  of 
DTI's  Tariff  contained  in  Section  11.  E. 
and  related  tariff  sheets.  The  current 
five  Appalachian  Aggregation  Points 
vdll  be  reduced  to  the  following  two: 
Appalachian  Pooling  North  Point 
(receipts  north  of  Valley  Gate  in 
Permsylvania)  and  Appalachian  Pooling 
South  Point  (receipts  south  of  Valley 
Gate  in  Pennsylvania  including  all 
receipts  in  West  Virginia). 

DTI  states  that  the  proposed  changes 
will  be  beneficial  to  both  the 
Appalachian  Pooling  customers  as  well 
as  to  DTI's  administration  of  the 
Appalachian  Pools.  Other  tariff  sheets 
changes  are  necessary  to  change  the 
names  of  the  Appalachian  Aggregation 
Points  to  conform  to  the  new  names  of 
the  two  points. 

DTI  states  that  copies  of  its  filing  have 
been  served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at 

http://www.ferc.fed. us/online/rim^tm 
(call  202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wrww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31563  Filed  12-11-00;  8:45  am] 

BILLING  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ^..^ 

[Docket  No.  EG01 -3^-000] 

Duke  Energy  McClain,  LLC;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

December  6,  2000. 

Take  notice  that  on  December  1 .  2000, 
Duke  Energy  McClain,  puke  McClain) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the 
Commission's  regulations. 

Duke  McClain  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
one  or  more  eligible  facilities  to  be 
located  in  McClain  County,  Oklahoma. 
The  eligible  facilities  will  consist  of  an 
approximately  550  MW  natural  gas- 
fired,  combined  cycle  electric 
generation  plant  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
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with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  acciiracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
December  27,  2000,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance).  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
^doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31573  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -145-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1 ,  2000 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  Nineteenth 
Revised  Sheet  No.  4,  to  become  effective 
January  1,  2001. 

East  Termessee  states  that  the  purpose 
of  this  filing  is  to  revise  the  Gas 
Research  Institute  (GRI)  surcharges  to  be 
effective  January  1 ,  2001  in  compliance 
with  the  January  21, 1998,  Stipulation  - 
and  Agreement  Concerning  GRI 
Funding  approved  by  the  Conmiission 
in  Gas  Research  Institute,  83  FERC 
H  61,093  (1998),  order  on  reh'g,  83 
FERC  H  61,331  (1998).  Specifically,  East 
Tennessee  states  that  the  filing  complies 
with  the  surcharges  set  forth  in 
Appendix  A  to  the  Stipulation  and 
Agreement  as  follows:  (1)  a  GRI 
volumetric  surcharge  of  0.70c  per 
dekatherm  will  be  charged  on  all  non- 
discounted  firm  commodity  and 
interruptible  transportation  services;  (2) 
a  1.1c  per  dekatherm  surcharge  will  be 
charged  on  all  non-discounted  firm 
commodity  units  delivered  to  small 
customers  qualifying  for  service  under 


East  Tennessee's  Rate  Schedule  FT-GS; 
(3)  a  reservation  surcharge  of  9.0c  per 
dekatherm  per  month  will  be  charged 
on  non-discounted  firm  high  load  factor 
customers,  i.e.,  greater  than  50%  load 
factor;  and  (4)  a  reservation  surcharge  of 
5.5c  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  low 
load  factor  customers,  i.e.,  less  than  or 
equal  to  50%  load  factor. 

East  Termessee  states  that  copies  of 
the  filing  were  mailed  to  all  affected 
customers  of  East  Tennessee  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vkrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31580  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-147-000] 

Equitrans,  L.P.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  6.  2000. 

Take  notice  that  on  December  1,  2000, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheet  to  become  effective 
January  1,  2001: 

Fourth  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  10 


Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  "Order 
Approving  the  Gas  Research  Institute's 
2001  Research,  Development  and 
Demonstration  Program  and  2001-2005 
Five  Year  Plan"  issued  on  September 
19,  2000  in  Docket  No.  RPOO-313-000. 
The  Commission  authorized  pipeline 
companies  to  collect  the  Gas  Research 
Institute  (GRI)  funding  imit  fi'om  their 
customers.  Tbe  2001  GRI  unit  surcharge 
approved  by  the  Commission  is  (1) 
$0.0900  per  dekatherm  (Dth)  per  month 
demand  surcharge  fro  high  load  factor 
customers,  (2)  $0.0550  per  Dth  per 
month  demand  surcharge  for  low  load 
factor  customers  and  (3)  $0.0070  per  Dth 
commodity/usage  surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http//www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  f ere.  fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31544  Filed  12-11-00;  8:45  am] 

BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -43-000] 

Equitrans,  LP.;  Notice  of  Application 

December  6,  2000. 

The  notice  that  on  December  1,  2000, 
Equitrans,  L.P.  (Equitrans).  100 
Allegheny  Center  Mall,  Pittsburgh, 
Pennsylvania,  filed  in  Docket  No.  CPOl- 
43-000  an  abbreviated  application 
pursuant  to  Section  7  of  the  Natural  Gas 


Act  (NGA)  and  the  Commission's  Rules 
and  Regulations  for  a  limited  term 
certificate  of  public  convenience  and 
necessity  authorizing  Equitrans  to 
install  and  operate  one  1 ,340 
horsepower  leased  compressor  unit  and 
related  facilities  for  a  limited  period 
beginning  January  1,  2001,  and  ending 
April  1,  2001,  in  order  to  provide  an 
additional  12,000  Mcf  per  day  to  be 
transported  between  Sleepy  Hollow 
Compressing  Station  (Sleepy  Hollow) 
and  the  Pennview  Compressing  Station 
(Pennview),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Equitrans  states  that  Sleepy  Hollow 
falls  within  Texas  Eastern  Zone  M-2. 
Permview  is  in  Texas  Eastern's  Zone 
M-3.  Although  the  distance  is  only 
approximately  24  miles,  this  is  an  area 
of  constrained  capacity.  The  ability  to 
take  gas  from  Texas  Eastern  just  west  of 
Sleepy  Hollow  and  redeliver  that  gas 
east  of  Pennview  will  help  alleviate  a 
capacity  bottleneck  this  winter. 
Equitrans  further  states  that  the  capacity 
to  be  created  by  this  application  is  fully 
subscribed,  and  that  the  revenue  to  be 
received  by  Equitrans  is  significantly 
more  than  the  cost  of  installing  the 
temporary  compression,  and  therefore 
Equitrans'  existing  customers  will  not 
subsidize  the  proposed  service, 
consistent  with  the  Commission's  policy 
statement.  Equitrans  also  avers  that  if 
approval  is  granted  for  the  proposed 
increase  in  capacity,  the  operating 
pressure  of  Equitrans'  H-156  line  will, 
under  no  circumstances,  exceed  the 
established  maximum  allowable 
operating  pressure  (MAOP)  of  1150  psig. 
for  the  existing  pipeline.  Sufficient 
overpressure  protection  has  been 
installed  in  accordance  with  49  CFR 
Part  192  in  order  to  maintain  the 
integrity  of  the  pipeline  system. 
There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  18,  2000, 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  first  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157  10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
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parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceedings  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  docmnents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provide  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
.and  landowner  impacts  from  this 
proposal  it  is  important  either  to  file 


comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process  a  final 
Commission  order  approving  or  denying 
a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31571  Filed  12-11-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -155-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

December  6,  2000. 

Take  notice  that  on  December  1 ,  2000, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC,  (KMIGT)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1-B,  the 
following  tariff  sheets,  to  become 
effective  January  1.  2001: 

Third  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  85 
First  Revised  Sheet  No.  85A 

The  proposed  changes  provide  for 
generic  types  of  discounts  that  may  be 
agreed  to  by  KMIGT  and  a  shipper. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings.. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


77614 


Federal  Register / Vol.  65,  No.  239 / Tuesday.  December  12,  2000 /Notices 


Federal  Register /Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


77615 


rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31552  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -159-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  6.  2000. 

Take  notice  that  on  November  30, 
2000,  Midwestern  Gas  Pipeline  "^ 
Company  (Midwestern),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1 ,  Twelfth 
Revised  Sheet  No.  5.  Midwestern 
requests  an  effective  date  of  January  1 , 
2001. 

Midwestern  states  that  Twelfth 
Revised  Sheet  No.  5  is  being  filed  in 
compliance  with  the  March  10,  1998 
Stipulation  and  Agreement  filed  in 
Docket  No.  RP97-149,  et  a}.,  and 
approved  by  the  Commission  on  April 
29,  1998  (the  GRI  Settlement),  Gas 
Research  Institute.  83  FERC  «B  61 ,093 
(1998),  order  on  reh'g,  83  FERC  H  61,331 
(1998),  an  the  Commission's  Letter 
Order  approving  the  Gas  Research 
Institute's  Year  2001  Research, 
Development  and  Demonstration 
Program  and  2001-2005  Five- Year  Plan 
issued  on  September  19,  2000  in  Docket 
No.  RPOO-313.  Midwestern  further 
states  that  the  revised  tariff  sheets  revise 
the  Gas  Research  Institute  surcharges  for 
2001. 

Any  person  desiring  to  be  head  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
ww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-31555  Filed  12-11-00;  8:45  am] 

BtLUNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -172-000] 

Mojave  Pipeline  Company;  Notice  of 
Rate  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Mojave  Pipeline  Company  (Mojave), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  January  1,  2001: 

Fifth  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  104 

Mojave  states  that  the  tariff  sheets  re- 
establish its  transportation  rates  as  part 
of  a  general  system-wide  rate  case. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31568  Filed  12-11-00;  8:45  am] 

BILLING  COOE  8717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -150-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Ciianges  in  FERC 
Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Fifteenth  Revised  Sheet 
No.  8,  with  a  proposed  effective  date  of 
January  1,  2001. 

National  states  that  the  proposed  tariff 
sheet  reflects  an  adjustment  to  recover 
through  National's  EFT  rate  the  costs 
associated  with  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vdth  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvkrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31547  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -154-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Thirtieth  Revised  Sheet 
No.  9  and  Fourth  Revised  Sheet  No.  43, 
with  a  proposed  effective  date  of 
January  1,  2001. 

National  states  that  pursuant  to 
Article  III,  Section  1,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al.  National  is  required  to 
recalculate  the  maximimi  Firm 
Gathering  (FG)  rate  annually  to  reflect: 
(a)  The  changes  in  the  FG  reservation 
determinants  based  on  the  FG 
throughput  for  the  prior  12  months 
enddd  October  31;  (b)  an  annual 
reduction  of  2.5  percent  in  direct 
Operation  and  Maintenance  Costs;  (c) 
the  costs  resulting  from  operation  of 
Sections  2  and  3  Article  III  of  the 
settlement;  and  (d)  changes  in  the  IG 
revenues  to  be  subtracted  from  the 
Gathering  Cost-of-Service  based  on  the 
maximum  IG  rate  in  effect  each  month 
during  the  prior  12  ended  October  31 
times  the  IG  throughput  for  the  same 
period.  The  recalculation  produced  an 
FG  rate  of  $7.7127  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
heu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  at  http:/ 
/www. fere. fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31551  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 46-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  January  1,  2001: 

14th  Revised  Sheet  No.  8 
29th  Revised  Sheet  No.  9 
5th  Revised  Sheet  No.  10 
4th  Revised  Sheet  No.  11 

National  asserts  that  the  purpose  of 
this  filing  is  to  reflect  the  year  2001  Gas 
Research  Institute  (GRI)  unit  surcharges 
approved  by  the  Commission  on  April 
29,  1998,  at  Docket  No.  RP97-149-003, 
et  al. 

National  states  that  the  proposed  tariff 
sheets  reflect  demand/reser\'ation 
surcharges  of  09.0  cents  and  05.5  cents 
per  Dth  for  "high  load  factor  and  low 
load  factor"  customers  respectively,  and 
a  commodity /usage  surcharge  of  .70 
cents  on  firm  services. 

National  further  states  that  copies  of 
this  filing  are  being  were  served  upon 
National's  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  uith  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  vnll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31581  Filed  12-11-00;  8:45  am] 

BILUNC  COOE  6717-01-M 

—?■ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -168-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  Decegjber  1,  2000. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  January 
1,2001: 

Eighteenth  Revised  Sheet  Number  156 
Seventeenth  Revised  Sheet  Number  157 

Northern  Border  proposes  to  increase 
the  Maximum  Rate  from  4,038  cents  per 
100  Dekatherm-Miles  to  4.083  cents  per 
100  Dekatherm-Miles  and  to  increase 
the  Minimum  Revenue  Credit  from 
1.625  cents  per  100  Dekatherm-Miles  to 
2.450  cents  per  100  Dekatherm-Miles. 
The  Maximum  Rate  reflects  Northern 
Border's  rate  case  at  Docket  No.  RP99- 
322-000,  which  was  suspended  by  the 
Commission  in  its  order  dated  June  30, 
1999  that  became  effective  December  1, 
1999.  Thus,  a  portion  of  this  Maximimi 
Rate  will  be  billed  subject  to  refund. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  are  being 
filed  in  accordance  with  Northern 
Border's  Tariff  provisions  under  Rate 
Schedule  rr-l. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desirihg  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
Ueu  of  paper.  See,  18  CFR 
385.200(l)(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wvNTW.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31564  Filed  12-11-00;  8:45  am] 

BILUNG  COO£  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -169-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective  January 
1.2001: 

50  Revised  Sheet  No.  50 
50  Revised  Sheet  No.  51 
46  Revised  Sheet  No.  53 
4  Revised  Sheet  No.  56 

Northern  states  that  this  filing 
establishes  the  System  Balancing 
Agreement  (SBA)  cost  recovery 
surcharge  to  be  effective  January  1,  2001 
for  the  period  January  1  through 
December  31,  2001. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
Ueu  of  paper.  See,  18  CFR  385.2001 
(a)(l)(iii)  and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31565  Filed  12-11-00;  8:45  am] 

BILUNG  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -143-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  6.  2000. 

Take  notice  that  on  November  30, 
2000,  Northern  Natiu-al  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volimie 
No.  1  and  Original  Volume  No.  2,  the 
following  tariff  sheets  proposed  to  be 
effective  January  1,  2001: 

Fifth  Revised  Volume  No.  1 

53  Revised  Sheet  No.  50 

54  Revised  Sheet  No.  51 
22  Revised  Sheet  No.  52 
51  Revised  Sheet  No.  53 
3  Revised  Sheet  No.  56 

Original  Volume  No.  2 

163  Revised  Sheet  No.  IC 
39  Revised  Sheet  No.  iC.a 

Northern  states  that  the  purpose  of 
this  filing  is  to  set  forth  the  approved 
2001  Gas  Research  Institute  (GRI) 
surcharges  for  the  2001  calendar  year  to 
be  effective  January  1 ,  2001  in 
accordance  with  the  Commission's 
Order  Approving  The  Gas  Research 
Institute's  Year  2001  Research, 
Development  and  Demonstration 
Program  and  2001-2005  Five- Year  Plan 


issued  on  September  19,  2000  in  Docket 
No.  RPOO-3 13-000. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31578  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01-16S-O00] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  6,  2000. 

Take  notice  that  on  December  1 ,  2000, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  be  effective  January  1,  2001: 

Third  Revised  Volume  No.  I 

Twentieth  Revised  Sheet  No.  5 
Sixteenth  Revised  Sheet  No.  5-A 
Second  Revised  Sheet  No.  5-B 
Original  Sheet  No.  5-C 
Eleventh  Revised  Sheet  No.  7 
Fourteenth  Revised  Sheet  No.  8 
Eleventh  Revised  Sheet  No.  8.1 
Fifth  Revised  Sheet  No.  232-D 


Original  Volume  No.  2 
Twenty-Ninth  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  revise  its  tariff  (1)  to 
change  Northwest's  daily  reservation/ 
demand  rates  to  reflect  365  days  a  year 
beginning  in  January,  2001;  (2)  to 
reformat  the  Statement  of  Rates  shown 
on  current  Sheet  Nos.  5  through  8.1;  and 
(3)  to  change  the  daily  price  survey 
references  associated  with  penalties  for 
failure  to  comply  with  an  operational 
flow  order  (OFO). 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  p^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vkrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31561  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


77617 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -148-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  January  1,  200ltii'i-/">.     - 


Fifty-Ninth  Revised  Sheet  No.  4 
Fifty-Ninth  Revised  Sheet  No.  5 
Fifty-Ninth  Revised  Sheet  No.  6 
Sixty-Second  Revised  Sheet  No.  7 
Sixty-Second  Revised  Sheet  No.  8 
Thirty-Eighth  Revised  Sheet  No.  15 
Third  Revised  Sheet  No.  17 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 
Institute  (GRI)  surcharges  to  be  effective 
January  1,  2001  in  compliance  with  the 
January  21, 1998,  Stipulation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute,  83  FERC  H  61.093 
(1998),  order  reh'g,  83  FERC  H  61,331 
(1998)  and  the  Commission's  Letter 
Order  dated  September  19,  2000  in 
surcharges  set  forth  in  Appendix  A  to 
the  Stipulation  and  Agreement  as 
follows:  (1)  a  reservation  surcharge  of 
9.0c  per  dekatherm  per  month  will  be 
charged  on  non-discounted  firm  high 
load  factor  customers,  i.e.,  greater  than 
50%  load  factor;  (2)  a  reservation 
surcharge  of  5.5c  per  dekatherm  per 
month  will  be  charged  on  non- 
discounted  firm  low  load  factor 
customers,  i.e.,  less  than  or  equal  to 
50%  load  factor;  (3)  a  GRI  volumetric 
sujcharge  of  0. 70c  per  dekatherm 
surcharge  will  be  charged  on  all  non- 
discounted  firm  commodity  and 
interruptible  transportation  services: 
and  (4)  a  1.1c  per  dekatherm  siu-charge 
will  be  charged  on  all  non-discoimted 
firm  commodity  units  deUvered  to 
customers  qualifying  for  service  under 
Panhandle's  Rate  Schedule  SCT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vdth  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31545  Filed  12-11-00;  8:45  am] 

BHJJNG  COOE  •717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 53-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Filing 

December  6.  2000. 

Take  notice  that  on  December  1 ,  2000, 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volvune  No.  1-A:  Twenty-fifth  Revised 
Sheet  No.  5.  GTN  requests  that  the 
above-referenced  tariff  sheet  become 
effective  January  1,  2001. 

GTN  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Paragraph  37  of 
the  terms  and  conditions  of  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff,  "Adjustment  for  Fuel,  Line 
Loss  and  Other  Unaccounted  For  Gas 
Percentages."  These  tariff  changes 
reflect  that  GTN's  fuel  and  line  loss 
surcharge  percentage  will  increase  to 
0.0012%  per  Dth  per  pipeline-mile  for 
the  six-month  period  beginning  January 
1,  2001.  Also  included,  as  required  by 
Paragraph  37,  are  workpapers  showing 
the  derivation  of  the  current  fuel  and 
line  loss  percentage  in  effect  for  each 
month  the  fuel  tracking  mechanism  has 
been  in  effect. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
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Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
b  ttp  ://www.ferc.fed.  us/efi/doorbell.  h  tm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31550  Filed  12-11-00;  8:45  am] 

B(LUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -144-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A:  Thirtieth  Revised 
Sheet  No.  4,  Sixteenth  Revised  Sheet 
No.  4A,  and  Twenty-sixth  Revised  Sheet 
No.  5.  GTN  requests  that  the  above- 
referenced  tariff  sheets  become  effective 
January  1 ,  2001 . 

GTN  asserts  that  the  purpose  of  this 
filing  is  to  request  an  increase  in  the 
current  maximum  fuel  and  line  loss 
percentage  from  0.0041%  per  Dth  per 
pipebne  mile  to  0.0050%  per  Dth  per 
pipeline  mile.  GTN  states  that  this 
change  is  intended  to  facilitate  GTN's 
timely  recovery  of  fuel  and  line  losses, 
and  limit  reliance  on  GTN's  fuel  and 
line  loss  surcharge  percentage,  which  is 
used  to  true  up  out  of  period  fuel  use 
and  line  loss  amounts. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31579  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -149-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

Deceml)er  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Questar  Pipeline  Company  (Questcir) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets,  to 
be  effective  January  1,  2001: 

First  Revised  Volume  No.  1 
Nineteenth  Revised  Sheet  No.  5 
Original  Volume  No.  3 
Twenty-Eighth  Revised  Sheet  No.  8 

Quester  states  that  the  tendered  tariff 
sheets  show  a  revised  Fuel  Gas 
Reimbursement  Percentage  (FGRP)  of 
0.8%,  replace  the  ciurently  effective 
1.4%  for  tracking  fuel-use  and  lost  and 
imaccounted-for  gas.  The  difference  of 
-0.6%  is  to  reflect  the  decrease  in  fuel, 
lost  and  unaccounted-for  gas  from  the 
current  FGRP  rate  of  1.4%  to  1.3%  for 
the  prospective  12  months  ending 
December  31,  2001,  as  well  as  a  -0.5% 
amortization  for  over  recovered  fuel 
collected  in  the  12  month  period  ended 
September  30,  2000. 

Further,  Questar  states  that  the 
revised  FGRP  is  filed  pursuant  to 
Section  12.14  of  the  General  Terms  and 
Conditions  of  Part  1  of  Questar's  tariff, 
First  Revised  Volume  No.  1. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere.  fed.  us/efi/doorbell. h  tm . 

David  P.  Boergers, 

Secretary 

[FR  Doc.  00-31546  Filed  12-11-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01 -38-000] 

SEI  Michigan,  L.L.C.;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

December  6.  2000. 

Take  notice  that  on  December  1,  2000, 
SEI  Michigan,  L.L.C.  (SEI  Michigan), 
1155  Perimeter  Center  West.  Atlanta, 
Georgia  30338,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

SEI  Michigan  is  a  Delaware  limited 
liability  company  that  intends  to 
construct  own,  and  operate  a  298  MW 
generation  facility  at  a  site  in  Zeeland, 
Michigan.  SEI  Michigan  is  engaged 
directly  and  exclusively  in  the  business 
of  owming  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washingtoo,  DC  20426,  in  accordance 


with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
December  27,  2000,  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance).  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://wrww.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31572  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-151-000] 

Tennesee  Gas  Pipeline  Company; 
Notice  of  Filing  and  Request  for  Waiver 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  (1)  a 
revised  accounting  of  Tennessee's  take- 
or-pay  transition  costs  and  (2)  a  request 
for  waiver  of  the  requirement  that 
Tennessee  restate  its  take-or-pay 
transition  svucharges. 

Tennessee  states  that  this  filing  of  the 
revised  accounting  is  in  compliance 
with  Article  XXV  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Voliune  No.  1.  Tenhessee 
further  states  that  the  request  for  waiver 
is  based  on  the  fact  that  "Tennessee  has 
not  inciured  any  significant  recoverable 
take-or-pay  costs  since  its  last  fiUng  on 
June  1,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  13,  2000.  Protests  will  be 
considered  by  the  Commission  iBitim^t- ' 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell. htm. 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  00-31548  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-161-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  November  30, 
2000,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  with  an  effective  date  of  January 
1,  2001. 

Tennessee  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  March  10,  1998  Stipulation  and 
Agreement  filed  in  Docket  No.  RP97- 
149,  et  al.,  and  approved  by  the 
Commission  on  April  29,  1998  (the  GRI 
Settlement),  Gas  Research  Institute,  83 
FERC  H  61,093  (1998),  order  on  reh'g,  83 
FERC  i  61,331  (1998),  and  the 
Commission's  Letter  Order  approving 
the  Gas  Research  Institute's  'Y'ear  2001 
Research,  Development  and 
Demonstration  Program  and  2001-2005 
Five- Year  Plan  issued  on  September  19, 
2000  in  Docket  No.  RPOO-313. 
Tennessee  further  states  that  the  revised 
tariff  sheets  revise  the  Gas  Research 
Institute  surcharges  for  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  wdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paity 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrwrw.ferc.fed.us/onhne/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
heu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wrww .  fere .  fed .  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31557  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-1 57-^)00] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to 
become  effective  January  1,  2001. 

Texas  Eastern  states  tnat  the  purpose 
of  this  filing  is  to  revise  the  Gas 
Research  Institute  (GRI)  surcharges  to  be 
effective  January  1,  2001  in  compliance 
writh  the  January  21,  1998,  Stipulation 
and  Agreement  Concerning  GRI 
Funding  approved  by  the  Commission 
in  Gas  Research  Institute,  83  FERC 
1 61,093  (1998),  order  on  reh'g,  83  FERC 
^61,331  (1998).  Specifically,  Texas 
Eastern  states  that  the  filing  complies 
writh  the  surcharges  set  forth  in 
Appendix  A  to  the  Stipulation  and 
Agreement  as  follows:  (1)  A  GRI 
volumetric  siux:harge  of  0.70  cents  per 
dekatherm  will  be  charged  on  a  all  non- 
discoimted  firm  commodity  and 
interruptible  transportation  services:  (2) 
a  1.1  cents  per  dekatherm  surcharge  will 
be  charged  on  all  non-discounted  firm 
commodity  imits  delivered  to  customers 
qualifying  for  service  under  Texas 
Eastern's  Rate  Schedule  SCT;  (3)  a 
reservation  surcharge  of  9.0  cents  per 
dekatherm  per  month  will  be  charged 


77620 


Federal  Register / Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


Federal  Register /Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


77621 


on  non-discounted  firm  liigh  load  factor 
customers,  i.e.,  greater  than  50%  load 
factor;  and  (4)  a  reservation  siucharge  of 
5.5  cents  per  dekatherm  per  month  will 
be  chaiged  on  non-discounted  firm  low 
load  factor  customers,  i.e.,  less  than  or 
equal  to  50%  load  factor. 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http:///www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31554  Filed  12-11-00;  8:45  am] 

BiLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP01 -38-000] 

Trans-Union  Interstate  Pipeline,  LP.; 
Notice  of  Application 

Deceml)er  6,  2000. 

On  November  22,  2000,  Trans-Union 
Interstate  Pipeline,  L.P.  (Trans-Union), 
4100  Spring  Valley,  Suite  1001.  Dallas, 
Texas  75244,  filed  in  Docket  No.  CPOl- 
38-000  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA) 
and  the  Commission's  Rules  and 
Regulations  for  a  blanket  certificate 
pursuant  to  Subpart  F  of  Part  157  of  the 
Commission's  Regulations  so  that  Trans- 
Union  may  construct,  operate,  and 


abandon  certain  facilities  and  to 
perform  other  routine  activities 
permitted  by  that  subpart,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  filing  may  be 
viewed  at  http://www.ferc.fed.us/onUne/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Ned  Hengerer  of  John  &  Hengerer,  at 
(202)^29-8811. 

There  are  two  \yays  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  27,  2000, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10.  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Conunission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coiut  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  action  to  be  taken,  but  the 
filing  of  a  comment  alone  will  not  serve 
to  make  the  filer  a  party  to  the 
proceeding.  The  Commission's  rules 
require  that  persons  filing  comments  in 
opposition  to  the  project  provide  copies 
of  their  protests  only  to  the  party  or 
parties  directly  involved  in  the  protest. 
Also,  non-party  commenters  will  not 
receive  copies  of  all  documents  filed  by 
other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.20001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 


If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31570  Filed  12-11-00;  8:45  am] 

BtLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP01-171-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1,  2000, 
Transcontential  Gas  Pipe  Line 
Corporation  tendered  for  filing  certain 
new  and  revised  pro  forma  tariff  sheets 
to  its  FERC  Gas  Tariff,  Third  Revised 
Voliune  No.  1. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  its  tariff  to 
reflect  new  customer  services  and 
business  practices  that  will  be  available 
on  iLinesm,  a  new,  state  of  the  art, 
internet-based,  service  delivery 
computer  system  that  will  replace 
Transco's  current  computer  system.  As 
is  described  more  fully  herein, 
Transco's  proposed  tariff  modifications 
relate  specifically  to  the  following  areas: 

Offering  Operational  Balancing 
Agreements  at  wellhead  receipt  points 
and  processing  plants  on  the  "Transco 
system; 

Revising  imbalance  resolution 
provisions  to  establish  Operational 
Impact  Areas,  implementing  imbalance 
netting  cmd  trading,  modifying  the 
existing  cash  out  mechanism  and 
offering  Best  Available  Operational 
Data; 

Establishing  Operational  Controls  to 
address  adverse  operational  conditions 
which  impact  flexibility  prior  to  issuing 
an  OFO  and  tariff  provisions  to  address 
unauthorized  takes  and  trespass  gas; 

Modifying  the  Nomination, 
Confirmation,  and  Predetermined 
Allocation  methodologies  used  to 
determine  the  daily  allocations  and,  if 
necessary,  capacity  reductions,  at 
receipt  and  delivery  points; 

Formalizing  the  pooling  services  by 
adopting  a  new  Rate  Schedule 
POOLING  and  a  Form  of  Service 
Agreement  for  pooling  service;  and 

Modifying  and  formalizing  certain 
pipeline  business  practices  including 


those  relating  to  capacity  release, 
scheduling  equality,  liquefiable 
hydrocarbons  processing,  billing  and 
payment,  as  well  as  other  operational 
and  business  practices  on  the  Transco 
system. 

Transco  states  that  its  proposed  pro 
forma  tariff  revisions  are  consistent  with 
Commission  policy. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/oneline/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wrww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  00-31567  Filed  12-11-00  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl<et  No.  RP01-141-000] 

Transwestern  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  November  30, 
2000.  Transwestern  Pipeline  Company 
(Transwestern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  following  tariff  sheet 
proposed  to  be  effective  January  1,  2001. 

First  Revised  Third  Revised  Sheet  No.  18 

Transwestern  states  that  the  purpose 
of  this  filing  is  to  modify  the  Right  of 
First  Refusal  (ROFR)  provisions  of 
Transwestem's  tariff  to  permit 
Transwestern  to  grant  contractual  ROFR 


rights  on  a  not-imduly  discriminatory 
basis  to  shippers  that  do  not 
automatically  qualify  for  such  a  right. 

Transwestern  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  con&idered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31576  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -156-000] 

Trunkline  Gas  Company;  Notice  of 
Tariff  Filing 

December  6.  2000. 

Take  notice  that  on  December  1,  2000. 
Tnmkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
January  1,  2001: 

Thirty-Fifth  Revised  Sheet  No.  6 
Thirty-Fomth  Revised  Sheet  No.  7 
Thirty-Fifth  Revised  Sheet  No.  8 
Thirty-Fifth  Revised  Sheet  No.  9 
Seventeenth  Revised  Sheet  No.  9A 
Seventh  Revised  Sheet  No.  9B 
Thirty-Fourth  Revised  Sheet  No.  10 
Twentieth  Revised  Sheet  No.  lOA 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  revise  the  Gas  Research 


Institute  (GRI)  surcharges  to  be  effective 
January  1,  2001  in  compliance  with  the 
January  21, 1998,  Stipulation  and 
Agreement  Concerning  GRI  Funding 
approved  by  the  Commission  in  Gas 
Research  Institute,  83  FERC  H  61,093 
(1998),  order  on  reh'g,  83  FERC  J  61,331 
(1998)  and  the  Commission's  Letter 
Order  dated  September  19,  2000  in 
Docket  No.  RPOO-3 13-000.  Specifically, 
Trunkline's  filing  complies  with  the 
surcharges  set  forth  in  Appendix  A  to 
the  Stipulation  and  Agreement  as 
follows:  (1)  A  reservation  surcharge  of 
9.0c  per  dekatherm  per  month  will  be 
charged  on  a  non-discoimted  firm  high 
load  factor  customers,  i.e.,  greater  than 
50%  load  factor;  (2)  a  reservation 
surcharge  of  5.5c  per  dekatherm  per 
month  will  be  charged  on  a  non- 
discounted  firm  low  load  factor 
customers,  i.e.,  less  than  or  equal  to 
50%  load  factor;  (3)  a  GRI  voliunetric 
surcharge  of  0.70c  per  dekatherm 
surcharge  will  be  charged  on  all  non- 
discounted  firm  commodity  and 
interruptible  transportation  services; 
and  (4)  a  1.1c  per  dekatherm  surcharge 
will  be  charged  on  all  non-discounted 
firm  commodity  imits  delivered  to 
customers  qualifying  for  service  under 
Trunkline's  Rate  Schedule  SST. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  cire  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31553  Filed  12-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-164-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  6,  2000. 

Take  notice  that  on  December  1 ,  2000, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheet  to 
become  effective  January  1,  2001: 

Third  Revised  Sheet  No.  6B 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Article  13  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  fuel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actual  fuel 
and  loss  for  the  twelve  months  ended 
September  30,  2000. 

Williams  states  that  copies  of  this 
filling  have  been  seen  on  all  of 
Williams'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  00-31560  Filed  12-11-00;  8:45 'amj 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -170-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

December  6,  2000. 

Take  notice  that  on  December  1 ,  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1  and 
Original  Volume  No.  2,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  become  effective  January  1 , 
2001. 

Williston  Basin  states  the  proposed 
tariff  sheets  are  being  filed  to 
incorporate  the  Gas  Technology 
Institute  (GTI)  General  Research, 
Development  cmd  Demonstration 
Funding  Unit  Adjustment  provision  for 
2001 ,  and  to  change  all  references  to  the 
Gas  Research  Institute  or  GRI  in  the  Rate 
Sheets,  Rate  Schedules,  General  Terms 
and  Conditions  and  Forms  of  Service 
Agreements  of  Williston  Basin's  Tariff 
to  the  Gas  Technology  Institute  or  GTI. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at 
http://wv»rw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31566  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

December  6,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//4ppiicatio/j;  Subsequent 
Minor  License. 

b.  Project  No.:  P-3052-003. 

c.  Date  Filed:  August  27,  1999. 

d.  Applicant:  City  of  Black  River 
Falls,  Wisconsin. 

e.  Name  of  Project:  Black  River  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Black  River  in  the 
City  of  Black  River  Falls,  Jackson 
County,  Wisconsin.  The  project  would 
not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Loren  Radcliffe, 
Administrator,  Black  River  Falls 
Municipal  Utilities,  119  North  Water 
Street,  Black  River  Falls,  Wisconsin 
54615. 

i.  FERC  Contact:  Susan  B.  O'Brien, 
susan.obrien@ferc.fed.us,  (202)  219- 
2840. 

j.  Deadline  for  filing  motions 
comments,  recommendations,  terms 
and  conditions,  and  prescriptions: 
February  10,  2000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wwrw. fere. fed. us/efi/doorbell. htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 


may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted,  and 
is  ready  for  environmental  analysis  at 
this  time. 

1.  Description  of  the  Project:  The 
existing  run-of-river  project  consists  of: 

(I)  103-foot-long  concrete  gravity 
nonoverflow  dam  with  the  crest 
elevation  of  773.0  feet;  (2)  221-foot-long 
Taintor  gate  spillway,  (3)  83-foot-long 
flashboard  spillway  with  12-inch-high 
fiashboards;  (4)  nonoverflow  concrete 
wall  forming  the  left  side  of  the 
powerhouse  forebay;  (5)  headworks 
consisting  of  six  head  gates,  a  forebay, 
and  the  powerhouse  intake;  (6) 
powerhouse  with  a  total  installed 
capacity  of  920  kilowatts,  producing 
about  4.4  gigawatthours  annually;  (7) 
nonoverflow  concrete  gravity  section 
extending  from  the  headworks  to  the 
west  retaining  wall;  (8)  concrete 
retaining  wall;  (9)  198-acre  reservoir 
with  a  total  storage  capacity  of  1 ,980 
acre-feet;  (10)  transmission  lines;  and 

(II)  other  appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  appUcation  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims,  htm  (call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  vdthin  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

•RECOMMENDA-nONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  nimiber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 


number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  appUcation  directly  from 
the  applicant.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b),  and  385.2010. 

David  Boergers, 

Secretary. 

[FR  Doc.  00-31574  Filed  12-11-00;  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6915-4] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Applicability 
Determination. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  applicability 

determination. 

SUMMARY:  This  notice  aimounces  that  on 
May  23,  2000,  the  Environmental 
Protection  Agency  (EPA)  Region  5, 
issued  an  applicability  determination 
for  Detroit  Edison  Company's  Monroe 
Power  Plant  pursuant  to  the  Prevention 
of  Significant  Deterioration  of  Air 
Quality  (PSD)  requirements  imder  the 
Clean  Air  Act  (Act)  and  regulations 
codified  at  40  CFR  52.21. 
DATES:  Region  5  initially  issued  the 
above  determination  on  May  23,  2000. 
The  Administrator  affirmed  tiie 
determination  on  August  30,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Hartman,  Environmental 
Engineer,  Permits  and  Grants  Section, 
Air  Programs  Branch  (AR-18J),  Air  and 
Radiation  Division,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Ulinois  60604,  (312)  353-5703, 
hartman. laura@epa  .gov. 

Anyone  who  wishes  to  review  this 
determination  and  related  materials  can 
obtain  this  determination  at  http:// 
www.epa  .gov/regjion5 /air/ permits/ 
permits.htm  or  http://www.epa.gov/ 
region07/programs/artd/air/nsr/ 
nsrpg.htm. 

SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 


A.  What  Action  is  EPA  Taking? 

B.  What  did  EPA  Determine? 

A.  What  Action  Is  EPA  Taking? 

We  are  notifying  the  public  that  EPA 
has  made  a  provisional  determination 
regarding  the  applicability  of  the  PSD 
regulations  to  the  proposed  replacement 
and  reconfiguration  of  the  high  pressure 
section  of  two  steam  turbines  at  Detroit 
Edison's  Monroe  Power  Plant,  referred 
to  as  the  Dense  Pack  project. 
Specifically,  Detroit  Edison  Company 
requested  EPA  to  determine:  (1) 
Whether  the  Dense  Pack  project  is  a 
routine  or  non-routine  change  under  the 
PSD  regulations,  and  (2)  if  the  project  is 
not  routine,  whether  it  will  require  a 
PSD  permit. 

B.  What  Did  EPA  Determine? 

Considering  the  nature,  extent, 
purpose,  frequency,  and  cost  of  the 
work,  as  well  as  other  relevant  factors, 
EPA  found  that  the  proposed  Dense 
Pack  project  would  not  be  routine 
maintenance,  repair,  and  replacement. 
Consequently,  EPA  determined  that  the 
project  would  not  be  exempt  from  the 
PSD  program  on  that  basis. 

However,  the  Dense  Pack  project  must 
undergo  PSD  review  only  if  the  project 
would  result  in  a  significant  net 
emissions  increase  of  regidated 
pollutants.  Under  the  applicable  PSD 
regulatory  provisions  commonly  known 
as  the  "WEPCO  rule",  see  57  FR  32314 
(July  U,  1992),  in  determining  if  a 
physiak  change  will  result  in  a 
significant  emissions  increase  at  an 
electric  utility  plant,  a  company  may 
use  an  "actual"  to  "representative  actual 
annual  emissions"  test  for  emissions 
from  the  electric  utility  steam  generating 
unit.  Under  this  test,  the  company  must 
calculate  baseline  emissions  and  project 
future  emissions  after  the  change. 
Because  EPA  has  no  information  to 
dispute  Detroit  Edison's  contention  that 
actual  emissions  will  not  significantly 
increase  at  the  modified  units  as  a  result 
of  the  Dense  Pack  project,  and  as  long 
as  the  State  permitting  agency  concurs 
with  Detroit  Edison's  projection  that 
emissions  will  not  increase  as  a  result 
of  the  project,  Detroit  Edison  may 
proceed  at  any  time  with  the  project 
without  first  obtaining  a  PSD  permit. 
EPA's  determination  is  provisional 
because  Detroit  Edison  has  not  provided 
a  calctilation  of  baseline  emissions  or 
projected  future  emissions  to  the  State 
permitting  agency  for  evaluation  as  is 
called  for  under  the  WEPCO  rule.  The 
company  should  do  so  before  starting 
construction. 
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If,  after  the  project  is  completed  and 
the  affected  units  resume  regular 
operation,  data  reflecting  actual 
emissions  show  a  significant  emissions 
increase  resulting  from  the  project,  PSD 
would  apply  at  that  time. 

C.  How  May  Interested  Parties  Seek 
Judicial  Review  of  this  Action? 

Interested  parties  with  standing  may 
seek  judicial  review  of  this  decision 
under  Section  307(b)(1)  of  the  Act  only 
by  the  filing  of  a  petition  for  review  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  regional  circuit  within 
60  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register.  Under  Section  307(b)(2)  of  the 
Act,  this  determination  shall  not  be 
subject  to  later  judicial  review  in  civil 
or  criminal  proceedings  for 
enforcement. 

Dated:  November  21,  2000. 
Francis  X.  Lyons, 
Regional  Administrator,  Region  5. 
[FR  Doc.  00-31617  Filed  12-11-00;  8:45  am] 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6915-3] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
(NACEPT)  Standing  Committee  on 
Compliance  Assistance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory 
NACEPT  standing  committee  on 
compliance  assistance  meeting;  open 
meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Standing  Committee  on  compliance 
assistance  will  meet  on  the  date  and 
time  described  below.  The  meeting  is 
open  to  the  public.  Seating  at  the 
meeting  will  be  a  first -come  basis  and 
limited  time  will  be  provided  for  public 
comment.  For  further  information 
concerning  this  meeting,  please  contact 
the  individual  listed  with  the 
aimouncement  below.  NACEPT 
Standing  Committee  on  Compliance 
Assistance;  January  10th  &  11th,  2001. 
Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  NACEPT 
Standing  Committee  on  Compliance 
Assistance  on  Wednesday,  January  10, 
2001  from  8:30  a.m.  to  5  p.m..  and 
January  11,  2001  from  8:30  a.m.  to  4:45 
p.m..  The  meeting  will  be  held  at  the 


Washington  Monarch  Hotel,  2401  M.  St. 
NW,  Washington,  DC  20037.  The  agenda 
for  both  days  of  the  meeting  will  be 
focused  primarily  on  the  workgroup 
discussion  of  strategic  compliance 
assistance  (CA)  policy  issues,  including 
integrating  CA  into  the  Agency's 
mission,  CA  measurement  and  CA 
priority  setting.  A  formal  agenda  will  be 
available  at  the  meeting. 

SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues.  NACEPT  consists  of  a 
representative  cross-section  of  EPA's 
partners  and  principal  constituents  who 
provide  advice  and  recommendations 
on  policy  issues  and  serve  as  a  sounding 
board  for  new  strategies. 

Over  the  last  two  years,  EPA  has 
undertaken  a  number  of  actions  to 
improve  out  Compliance  Assistance 
activities.  To  ensure  that  the  Agency 
efforts  to  improve  compliance  assistance 
are  implemented  in  a  way  that 
continues  to  reflect  stakeholder  needs, 
the  National  Advisory  Coimcil  on 
Environmental  Policy  and  Technology 
(NACEPT)  created  a  new  Standing 
Committee  on  Compliance  Assistance. 
This  will  provide  a  continuing  Federal 
Advisory  Committee  fonun  from  which 
the  Agency  can  continue  to  receive 
valuable  stakeholder  advice  and 
recommendations  on  compliance 
assistance  activities. 

For  further  information  concerning 
the  NACEPT  Standing  Committee  on 
Compliance  Assistance,  including  the 
upcoming  meeting,  contact  Joanne 
Herman,  Designated  Federal  Officer 
(DFO),  on  (202)  564-7064,  or  E-mail: 
berman.  joanne@epa.gov . 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting. 

Dated:  December  4,  2000. 
Joanne  Bennan, 
Designated  Federal  Officer. 
[FR  Doc.  00-31616  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34223B;  FRL-6756-7] 

Organophosphate  Pesticide; 
Availability  of  Revised  Risk 
Assessments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notices  aimoimces  the 
availability  of  the  revised  risk 
assessments  and  related  docimients  for 
the  organophosphate  pesticide 
malathion.  In  addition,  this  notice  starts 
a  60-day  public  participation  period 
during  which  the  public  is  encouraged 
to  submit  risk  management  ideas  or 
proposals.  These  actions  are  in  response 
to  a  joint  initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-34223B,  must  be 
received  by  EPA  on  or  before  February 
12,2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  nimiber 
OPP-34223B  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Overstreet,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Envirormiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8068;  e- 
mail  address:  overstreet.anne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  malathion,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 


the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules",  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wv»:w. epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34223B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  This  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34223B  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C), Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  PubUc  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  this  imit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34223B.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  What  Action  Is  EPA  Taking  in  This 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  one 
organophosphate,  malathion.  These 
documents  have  been  developed  as  part 
of  the  pilot  public  participation  process 
that  EPA  and  USDA  are  now  using  for 


involving  the  public  in  the  reassessment 
of  pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportunities  for 
stakeholder  consultadon.  The 
documents  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
malathion  preliminary  risk  assessments, 
which  where  released  to  the  public 
through  a  notice  in  the  Federal  Register 
on  May  11,  1999.  65  FR  30407,  (FRl^ 
6558-3). 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  diuing 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  malathion.  The  Agency  is  providing 
an  opportunity,  through  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  chemical  specified  in 
this  notice.  Such  comments  and 
proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  malathion 
use  sites  or  crops  across  the  United 
States  or  in  a  particular  geographic 
region  of  the  country.  To  address  dietary 
risk,  for  example,  commenters  may 
choose  to  discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("pre-harvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measures  to  reduce  residues 
contributing  to  dietar>'  exposure.  For 
occupational  risks,  coimnenters  may 
suggest  personal  protective  equipment 
or  technologies  to  reduce  exposure  to 
workers  and  pesticide  handlers.  For 
ecological  risks,  commenters  may 
suggest  ways  to  reduce  environmental 
exposure,  e.g.,  exposure  to  birds,  fish, 
mammals,  and  other  non— target 
organisms.  EPA  will  provide  other 
opportunities  for  public  participation 
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and  comment  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportimity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportunity  to 
participate  fully  in  later  notice  and 
comment  processes.  All  conunents  and 
proposals  must  be  received  by  EPA  on 
or  before  February  12,  2001,  at  the 
addresses  given  under  the  ADDRESSES 
section.  Comments  and  proposals  will 
become  part  of  the  Agency  record  for 
the  organophosphate  specified  in  this 
notice. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  December  7,  2000. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  00-31696  Filed  12-11-00:  8:45  am] 

HLUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FflL— 6915-7] 

Strategy  for  Research  on 
Environmental  Risks  to  Children 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  a  final 

document. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA),  Office  of 
Research  and  Development  (ORD),  is 
today  announcing  the  availability  of  a 
final  document.  Strategy  for  Research  on 
Environmental  Risks  to  Children,  EPA 
600/R-00/068,  dated  October  2000.  ORD 
has  prepared  the  Strategy  for  Research 
on  Environmental  Risks  to  Children  to 
strengthen  the  scientific  foundation  of 
the  EPA  risk  assessments  and  risk 
management  decisions  that  affect 
children.  ORD  strategies  provide  a 
framework  of  research  needs  and 
priorities  to  guide  its  programs  over  the 
next  five  to  ten  years.  They  form  the 
basis  for  more  detailed  research  plans, 
which  in  turn  link  to  individual  ORD 
laboratory  implementation  plans.  The 
strategy  includes  a  program  of  research 
in  hazard  identification,  dose-response 
and  exposure  assessment,  and  risk 
reduction,  as  well  as  problem-oriented 
research  that  addresses  current  critical 
needs  identified  by  EPA  Program 
Offices  and  Regions. 
ADDRESSES:  A  limited  number  of  copies 
of  the  Strategy  for  Research  on 
Environmental  Risks  to  Children  are 


available  from  the  National  Service 
Center  for  Environmental  Publications. 

Request  a  copy  by  telephoning  1-800- 
490-9198  or  513-489-8190  and 
providing  the  title  and  the  EPA  number 
for  the  document,  EPA  600/R-00/068. 
Internet  users  may  obtain  a  copy  from 
the  EPA's  Office  of  Research  and 
Development  home  page.  The  URL  is 
http://www.epa.gov/ORD. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Hammerstrom,  National  Center 
for  Environmental  Assessment  (8601D), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone:  202- 
564-3258;  facsimile:  202-565-0065;  E- 
mail:  hammerstrom.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Strategy  for  Research  on  Environmental 
Risks  to  Children  focuses  on  six 
objectives:  (1)  To  establish  direction  for 
a  long-term,  stable  core  research 
program  in  children's  environmental 
health  that  leads  to  sustained  risk 
reduction  through  more  accurate, 
scientifically  based  risk  assessments  for 
children,  (2)  to  identify  research  to 
answer  the  key  questions  about 
children's  environmental  health  risks 
and  increase  om-  imderstanding  of  when 
and  why  children  respond  differently 
fi'om  adults  to  environmental  agents,  (3) 
to  identify  research  that  will  help  to 
reduce  children's  risks,  (4)  to  provide  a 
research  agenda  that  identifies  priorities 
for  the  ORD  intramural  and  extramural 
programs,  (5)  to  inform  EPA  scientists, 
risk  assessors,  and  risk  managers  of  the 
research  related  to  children  at  EPA  and 
other  Federal  agencies,  and  (6)  to 
provide  guiding  principles  for 
implementation. 

"To  meet  these  objectives,  the  strategy 
describes  a  research  program  with  short- 
term  and  long-term  goals  in  the 
following  areas: 

•  Data  to  reduce  lancertainties  in  risk 
assessment  through  mode  of  action 
research,  epidemiology  and  clinical 
studies,  exposure  field  studies,  and 
activity  pattern  and  exposure  factor 
studies 

•  Risk  assessment  methods  and 
models  for  children,  including  dose- 
response  and  exposure  models 

•  Experimental  methods  for  studying 
mechanisms  of  action  in  children 

•  Risk  reduction  in  children's  indoor 
environments 

•  Methods  of  communicating  risks  to 
children  and  reduction  of  risk  through 
parental  and  community  actions 

The  strategy  provides  the  framework 
for  a  program  that  continues  well  into 
the  future.  The  success  of  the  program 
will  depend  on  a  number  of  factors,  not 
the  least  of  which  is  engagement  and 


partnership  with  key  stakeholders.  In 
addition  to  EPA's  Program  Offices  and 
Regions,  these  key  stakeholders  include 
industry;  States,  Tribes,  and  local 
communities;  Federal  organizations 
including  the  National  Institute  of 
Environmental  Health  Sciences,  the 
Centers  for  Disease  Control  and 
Prevention,  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry;  and 
the  international  community. 

Dated:  December  6,  2000. 
Norine  E.  Noonan, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  00-31619  Filed  12-11-00:  8:45  am] 

BILLING  CODE  6560-S(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6915-6] 

Carrier  Air  Conditioning  Company 
Superfund  Site;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  the  Carrier  Corporation  pursuant  to 
122(h)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  regarding  the  Carrier 
Air  Conditioning  Company  Superfund 
Site  located  in  CoUierville,  Shelby 
County,  Tennessee.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  fi-om:  Ms.  Paula  V.  Batchelor, 
U.S.  EPA,  Region  4  (WMD-CPSB),  Sam 
Nunn  Atlanta  Federal  Center  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303. 
(404) 562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  this 
publication. 

Dated:  November  20,  2000. 
Anita  L.  Davis, 

Acting  Chief,  CERCLA  Program  Services 

Branch,  Waste  Management  Division. 

[FR  Doc.  00-31618  Filed  12-11-00;  8:45  am] 

BILLING  COOe  6S6fr-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51959;  FRL-6759-7] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertcuning  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  30,  2000 
to  November  10,  2000,  consists  of  the 
PMNs  and  TMEs,  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  The  "S"  and  "G"  that  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51959  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov . 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  thi» 


action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
vkrww.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  nimiber 
OPPTS-51959.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  any  test  data 
submitted  by  the  manufactiirer/importer 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPPTS-5 1959  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 


Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
yovu-  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51959 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu^s  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATK>N  CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  £md  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 


comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  October  30,  2000 
to  November  10,  2000,  consists  of  the 
PMNs  and  TMEs,  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

in.  Receipt  and  Status  Report  for  PMNs 
and  TMEs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 


the  notices  of  conmiencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


Table  I.  30  Premanufacture  Notices  Received  From:  10/30/00  to  11/10/00 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-01-0078 

10/30/00 

01/28/01 

CBI 

(G)  Glass  fit)er  coating 

(G)  Urethane  acrylate  oligomer 

P-01-0079 

10/3a«)0 

01/28/01 

CIBA  Specialty 
Chem.Corp.,  Colors 
Division 

(G)  Textile  dye 

(G)  Benzoic  acid,  3,5-diamino-2-[(1,5- 
disulfo-2-naphthalenyl)azo]-4,6- 
bis[[4-(substituted)phenyl]azo}-,    so- 
dium salt 

P-G1-0080 

10/31/00 

01/29/01 

Lambent  Technologies 
Cofp. 

(S)  Wetting  agent  -  coatings 

(S)     Poly(oxy-1 ,2-ethanediyl),     a-(2- 
cartK>xybenzoyl)-omega-[3-[1 ,3,3,3- 
tetramethyl-1- 
[(triPDethylsily- 

l)oxy]disiloxanyl]propoxy}-,      potas- 
sium salt 

P-01-0081 

10/31/00 

01/29/01 

Lambent  Technologies 
Corp. 

(8)  Wetting  agent  -  coatings 

(S)     Poly(oxy-1,2-ethanediyl),     a-{2- 
cartx)xybenzoyl)-omega-(2- 
propenyloxy)-,  potassium  salt 

P-O1-0082 

10/31/00 

01/29/01 

Lamt}ent  Technologies 
Corp. 

(S)  Wetting  agent  -  coatings 

(S)     Poly(oxy-1,2-ethanediyl),     a-(2- 
cart)oxyt)enzoyl)-omega-[(2- 
cartx)xybenzoyl)oxy]-,    dipotassium 
salt 

(G)  Tris  cartjamoyi  triazlne 

P-01-0083 

10/31/00 

01/29/01 

CBI 

(G)  Coating  component 

P-01-0084 

1 1/01/00 

01/30/01 

CBI 

(S)  Plasticizer  for  plastics 

(G)        1,2,4,5-benzenetetracart)oxylic 
acid,        tetrakis        esters        with 
monohydric  alcohols 

P-01-0085 

11/02/00 

01/31/01 

CBI 

(G)  Component  of  adhesives,   inks, 
and  clear  coatings 

(G)   Mono   esters   from   2-propenoic 
acid 

P-01-0086 

1 1/02/00 

01/31/01 

Huntsman  Petro- 

(G) Chemical  intermediate  -  destruc- 

(G) Alkanolamine 

chemical  Corpora- 

tive  use 

^ 

P-01-0087 

11/02/00 

01/31/01 

Atofina  Chemicals, 
Inc. 

(G)  Free  radical  initiator  for  polymers 

(G)            Polyether            poly-t-butyl 
peroxycartxjnate 

P-01-0088 

11/02/00 

01/31/01 

Rhodia,  Inc. 

(S)  Component  in  surfactant/foaming 
agent  for  leather  processing 

(S)    Sulfuric    acid,    mono-C9-ii-alkyl 
esters,  sodium  salts 

P-01-0089 

11/03/00 

02/01/01 

CBI 

(G)  Acrylic  pressure  sensitive  adhe- 
sive 

(G)  Vinyl  pyrrolidone-acrylate  copoly- 
mer 

P-01-0090 

11/03/00 

02/01/01 

Dainippon  ink  and 
Chemicals,  Inc. 

(S)  Binder  for  water-base  coatings 

(G)  Polysiloxane-acrylic  hybrid  resin 

P-01-0091 

umm 

02/01/01 

Dainippon  ink  and 
Chemicals,  Inc. 

(S)  Binder  for  water-base  coatings 

(G)  Polysiloxane-acrylic  hybrid  resin 

P-01-0092 

11/06A)0 

02J04/0^ 

Degussa-huls  Cor- 
poration 

(S)  Sizing  component  for  fiber  glass 

(S)  2-propanol,  reaction  products  with 
(3-chloropropyl)trimethoxysilane 
and  diethylenetriamine-ethylenimine 
polymer 
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Table  I. , 

30  Premanufacture  Notices  Received  From:  10/30/00  to  11/10/00— Continued 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemkal 

End  Date 

^ 

P-01-0093 

11/06/00 

02/04/01 

Rhodia,  Inc/formerfy 

(S)  Viscosity  index  improver  tor  hy- 

(S) 2-prDpenoic  acid,  2-methyl-,  Cs-ig- 

albright  &  wilson 

draulic  and  gear  oils;viscosity  index 
improvers  for  shock  absort)er  fluids 
and  otfier  special  hydraulics;pour 
point  depressants  for  hydraulk;  and 
gear  oils 

alkyl  esters,  polymers  with  me 
methacrylate 

P-01-0094 

11/07/00 

02/05/01 

CBI 

(G)  Resin  coating 

(G)  Polyester  resin 

P-01-0095 

11/09/00 

02/07/01 

3M  Company 

(G)  Stain  resistant  coating 

(G)  Aliphatk:  urettiane 

P-01-0096 

11/09/00 

02/07/01 

CBI 

(G)  Open.non  dispersive  use 

(G)  Modified  acrylate  polymer 

P-01-0097 

11/09/00 

OZ'07/01 

Sybron  Chemkal  Inc. 

(S)  A  crosslinker  for  waterbome 
paper  coastings;  a  crosslinker  for 

(G)  Pdyaziridinyl  ester 

1 

watert)ome  inks;  a  crosslinker  for 

leather  finishes;   a   crosslinker  for 

watertxjme  wood  coatings 

P-01-0103 

11/06W) 

02/04/01 

Solutia  Inc. 

(S)  Binder  for  industrial  printing  inks 



(G)  Phenolic  resin  modified  rosin 
resin 

In  table  II,  EPA  provides  the  following     information  is  not  claimed  as  CBI)  on 
information  (to  the  extent  that  such  the  TMEs  received: 

Table  II.  4  Test  Marketing  Exemption  Notices  Received  From:  10/30/00  to  11/10/00 


Case  No. 


T-01-0002 
T-01-0003 

T-01-0004 

T-01-0005 


Received      ^'°j^f 

Date  ^°^'^® 

"^'®  End  Date 


11/03/00 
11/09/00 

11/09/00 

11/09/00 


12/18/00 
12/24/00 

12/24/00 

12/24/00 


Manufacturer/Importer 


Itford  Imaging  USA 
Bystronic  Inc. 

Bystronic  Inc. 

Bystronic  Inc. 


Use 


(S)  Dye  for  Inkjet  printer  ink 

(S)  Photo-curing  overprint  varnish  for 

paper,  cardboard  and  plastic  films 

roller  coating 
(S)  Photo-curing  overprint  varnish  for 

paper,  cardboard  and  plastic  films 

roller  coating 
(S)  Photo-curing  overprint  varnish  for 

paper,  cardboard  and  plastk:  films 

roller  coating 


Chemical 


(G)  Copper  complex  with  sulfonated 

azo  dye,  sodium  salt 
(G)  Acrylic  acid  ester  amino  addition 

product 

(G)  Acrylk;  ackJ  ester  amino  additkxi 
product 

(G)  Acrylic  acid  ester  amino  addition 
product 


In  table  III,  EPA  provides  the 
following  information  (to  the  extent  that 
such  information  is  not  claimed  as  CBI) 


on  the  Notices  of  Commencement  to 
manufacture  received: 


Table  III.  38  Notices  of  Commencement  From:  10/30/00  to  11/10/00 


Case  No. 


P-00-0080 
P-OO-0084 

P-00-0534 
P-00-0543 
P-00-0631 
P-00-0657 
P-00-0658 
P-00-0659 
P-00-0660 
P-00-0732 
P-00-0765 
P-00-0787 
P-00-0788 
P-00-0838 
P-00-0871 

P-00-0880 


Received  Date 


11/09/00 
1 1/07/00 

11/09/00 
11/08/00 
11/07/00 
11/03/00 
11/03/00 
11/03/00 
11/03/00 
11/08/00 
11/01/00 
11/07/00 
11/07/00 
11/03/00 
10/30/00 

11/06/00 


Commencement/ 
Import  Date 


10/13/00 
10/23/00 

10/12/00 
10/12/00 
10/16/00 
10/06/00 
10/06/00 
10/06/00 
10/06/00 
10/09/00 
10/04/00 
10/24/00 
10/11/10 
10/17/00 
10/07/00 

10/25/00 


Chemk:al 


(G)  Polyphosphoric  acids,  compounds  with  melamine 

(G)  Dimethyl  ester  of  2-2  oxo-1-(1,4-dihydro-2,3-dioxo-6-methoxy-qutnoxaline-7- 

yl  carbamoyl-propylazojterephthalic  acid 
(G)  Copolymer  of  alkyl  acrylates 
(S)  Petanoic  acid,  5,5'-dioxybis[5-oxo-] 
(G)  Alkyl  arylaminophenytearboxylate 
(G)  Styrene  acrylic  emulsion  polymer 
(G)  Styrene  acrylic  emulskjn  polymer 
(G)  Styrene  acrylic  emulsion  polymer 
(G)  Styrene  acrylic  emulswn  polymer 
(G)  Silane 

(G)  Alkylaryl  polyether 
(S)  Alkanes,  do  ;4-branched 
(S)  Alkanes,  c  10^:4 
(G)  Substituted  alkylsulfonamide 
(G)  Reaction  product  of  halogenated  arylammonium  salt,  alkylaluminum  and 

sut)stituted  cartwmonocyclic  metal  compound 
(S)  1,2,3  propanetncarixixylic  acid,  2-hydroxy-,  t>ismuth(3+)  salt  (1:1) 
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Table  III.  38  Notices  of  Commencement  From:  10/30/00  to  11/10/00— Continued 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-00-0884 

10/30/00 

10/19/00 

(G)  Polyester  polyether  isocyanate  polymer 

P-OO-0886 

10/30/00 

10/16/00 

(G)  Polyester  polyether  isocyanate  polymer 

P-OO-0921 

10/30/00 

10/19/00 

(G)  Silane  treated  silica 

P-00-0937 

11/03/00 

10/25/00 

(G)  Poly[oxy(mefhyl-1,2-ethanediyl)],  alpha-hydro-omega-hydroxy-,  polymei 
.1,1'-methylenebis[4-isocyanatocyclohexane],  and  an  aliphatic  alcohol 

with 

P-00-0940 

11/03/00 

10/18/00 

(G)  Polyamide  resin 

P-00-0944 

10/30/00 

10/02/00 

(G)  Aqueous  polyurethane 

P-00-0994 

11/01/00 

10/13/00 

(G)  Amino  substituted  aromatic  acid  derivative 

P-00-1004 

11/08/00 

10/16/00 

(G)  Polyester  resin 

P-00-1007 

11/03/00 

10/17/00 

(G)  Colored  aliphatic  urethane 

P-00-1008 

1 1/09/00 

10/13/00 

(G)  Multifunctional  polycarbodiimide 

P-00-1049 

11/08/00 

10/19/00 

(G)  Polyester  resin 

P-0&-1066 

11/09/00 

11/02/00 

(G)  Methacrylic  acid  copolymer 

P-92-0539 

11/07/00 

10/27/00 

(S)  Polymer  of  fatty  acids,  Cis-unsatd.,  dimers;  ethylenediamine;  stearic 
1 ,5-pentanediamine,  2-methyl-;piperazine;  polyoxypropylenediamines;  se 
acid 

(G)  Cyclic  -  aliphatic  polyester 

acid; 
bacic 

P-93-0939 

10/30/00     • 

10/03/00 

P-99-0377 

10/30/00 

10/25/00 

(G)  Halogenated  alkyldiene 

P-99-0791 

11/06/00 

10/17/00 

(G)  Polyester  polyol 

P-99-0792 

11/06/00 

10/17/00 

(G)  Polyester  polyol 

P-99-0793 

11/06/00 

10/17/00 

(G)  Polyester  polyol 

P-99-0848 

11/07/00 

10/30/00 

(G)  Alkenyl  cartx)xylate,  metal  salt 

P-99-1064 

11/08/00 

10/25/00 

(S)  Cellulose,  acetate  hydrogen  (2z)-2-butenedloate  propanoate 

P-99-1311 

10/30/00 

10/12/00 

(G)  Polyol 

P-99-1379 

11/06/00 

08/30/00 

(G)  PotydimethykJiphenylsJIoxane  resin 

List  of  Subiects 

Environmental  protection.  Chemicals, 
Premanufacturer  notices. 

Dated:  November  29,  2000. 
Deborah  A.  Williams, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  00-31620  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  6560-50-S 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 

DATE  AND  TIME:  Thursday,  December  14. 
2000,  at  10  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

The  following  items  have  been  added 
to  the  agenda:  Dole/Kemp  "96,  Inc. — 
Statement  of  Reasons  (LRA  #506); 
Response  to  October  19,  2000  open 
meeting  regarding  Dole-Kemp  '96,  Inc. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202) 694-1220. 

Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  00-31745  Filed  12-8-00;  2:51  pm) 

BILUNG  CODE  6775-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Partially  Open  Meeting,  Board  of 
Visitors  for  the  National  Fire  Academy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  partially  open 
meeting. 

SUMMARY:  In  accordance  with  section  10 
(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  January  25-27,     . 
2001. 

Place:  Building },  Room  236,  National 
Emergency  Training  Center, 
Emmitsburg,  Maryland. 

TIME:  January  25,  2001,  8:30  a.m.- 
10:30  a.m.  (Closed  Meeting),  January  25, 
2001,  10:30  a.m.-5  p.m.  (Open  Meeting), 
January  26,  2001,  8:30  a.m.-9  p.m. 
(Open  Meeting),  January  27,  2001,  8:30 
a.m. -12  noon  (Open  Meeting). 

Proposed  Agenda:  January  25,  (Closed 
Meeting  from  8:30  a.m.-10:30  a.m.,  to 
review  Fiscal  Year  2001  budgetary  and 
procurement  information.)  January  25- 
27,  Review  U.S.  Fire  Administration 
Program  Activities. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public 
(except  as  noted  above)  with  seating 
available  on  a  first-come,  first-served 
basis.  Members  of  the  general  public 


who  plan  to  attend  the  meeting  should 
contact  the  Office  .of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  January  19, 
2001. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the  Chief 
Operating  Officer,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg, 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated:  November  29,  2000. 
Kenneth  O.  Burns,  Jr., 
Chief  Operating  Officer. 
[FR  Doc.  00-31514  Filed  12-11-O0;  8:45  am] 
BILUNG  CODE  6718-08-^ 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  5, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1 .  First  Deposit  Bancsbares,  Inc., 
Douglasville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Douglas 
Federal  Bank,  Douglasville,  Georgia, 
upon  its  conversion  from  a  federal 
savings  bank  to  a  chartered  commercial 
bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6,  2000. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-31498  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  «21IM)1-S 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0221] 

Proposed  Collection;  Comment 
Request  Entitled  GSA  Board  of 
Contract  Appeals  Rules  Procedure 

agency:  GSA  Board  of  Contract  Appeals 
(GSBCA),  GSA. 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  Clearance  (3090-0221). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 


Acquisition  Policy  will  be  submitting  to 
the  Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  GSA  Board  of  Contract 
Appeals  Rules  Procedure.  This 
information  collection  was  published  in 
the  Federal  Register  at  65  FR  58088,  on 
September  27,  2000  allowing  for  the 
standara  60-day  public  comment 
period.  No  comments  were  received. 
DATES:  Comment  Due  Date:  January  11, 
2001. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503  and  also 
may  be  submitted  to:  Marjorie  Ashby, 
General  Services  Administration  (MVP), 
1800  F  Street  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Pfunder,  Deputy  Chief 
Counsel,  GSA  Board  of  Contract 
Appeals  (202)  501-0272. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSBCA  requires  the  information 
collected  in  order  to  conduct 
proceedings  in  contract  appeals  and 
petitions,  and  cost  applications.  Parties 
include  those  persons  or  entities  filing 
appeals,  petitions,  and  cost 
applications,  and  government  agencies. 

B.  Annual  Reporting  Burden 

Respondents:  55;  annual  responses: 
55;  average  hours  per  response:  .20; 
burden  hours:  6.4. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  1800  F 
Street  NW,  Washington,  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  December  4,  2000. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 
(FR  Doc.  00-31515  Filed  12-11-00;  8:45  am] 

BILLING  CODE  6820-61 -M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Secretary's  Advisory  Committee  on 
Genetic  Testing 

agency:  Office  of  the  Secretary,  DHHS. 
ACTION:  Request  for  public  comment  on 
a  proposed  template  of  genetic  test 


information  for  use  by  health 
professionals. 

SUMMARY:  The  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT) 
was  chartered  to  advise  the  Department 
of  Health  and  Human  Services  on  the 
medical,  scientific,  ethical,  legal,  and 
social  issues  raised  by  the  development 
and  use  of  genetic  tests.  SACGT  recently 
completed  its  first  report.  Enhancing  the 
Oversight  of  Genetic  Tests  (available  at 
http://www4.od.nih.gov/oba/sacgt.btin). 
SACGT  stated  in  the  report's 
overarching  principles  that  genetics 
education  of  health  professionals  and 
the  public  about  the  appropriate  use, 
interpretation,  and  understanding  of 
genetic  test  results  is  critical  to  the 
successful  implementation  of  genetic 
testing  into  health  care. 

To  inform  and  educate  health 
professionals  on  genetic  testing  and 
their  appropriate  uses,  SACGT  is 
developing  a  template  of  essential 
information  elements  about  genetic 
tests.  A  SACGT  working  group, 
composed  of  SACGT  members  and  ad 
hoc  experts,  identified  seven  key  data 
elements  about  a  genetic  test  that  may 
be  valuable  to  health  professionals 
considering  using  a  genetic  test  for 
patient  care.  At  its  November  2-3,  2000 
meeting,  SACGT  reviewed  the  proposed 
genetic  test  information  template  and 
recommended  public  comment  be 
solicited.  After  consideration  of  public 
comments,  SACGT's  final  draft  of  the 
template  will  be  submitted  to  the 
Assistant  Secretary  of  Health  for 
transmittal  to  the  Secretary  of  Health 
and  Human  Services. 
DATES:  The  public  is  encouraged  to 
provide  written  comments  on  the 
proposed  genetic  test  information 
template  by  January  31,  2001.  The 
following  mailing  address  should  be 
used:  SACGT,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Building  1, 
Room  103,  Bethesda,  Maryland,  20892. 
SACGT's  facsimile  number  is  301-496- 
9839.  Comments  can  also  be  sent  via  e- 
mail  to  hagas@od.nib.gov.  All  public 
comments  received  will  be  available  for 
public  inspection  at  the  SACGT  office 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION:  Questions 
about  this  request  for  public  comment 
can  be  directed  to  Dr.  Susanne  Haga,  by 
e-mail  (hagas@od.nih.gov.]  or  telephone 
(301-496-9838).  The  proposed  template 
will  also  be  posted  on  SACGT's  website 
for  review  and  comment. 
SUPPLEMENTARY  INFORMATION:  Decades  of 
genetics  research  have  brought  about 
many  important  medical  and  public 
health  advances.  The  pace  of  discovery 
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in  this  area  has  enabled  scientists  to 
make  rapid  progress  in  understanding 
the  role  of  genetics  in  many  conunon  yet 
complex  diseases  and  conditions,  such 
as  heart  disease,  cancer,  and  diabetes.  It 
also  has  increased  knowledge  that  may 
lead  to  the  development  of  new  tests  to 
identify  these  disease  conditions  in 
individuals,  sometimes  before 
symptoms  occur.  According  to 
GeneTests,  a  genetic  testing  laboratory 
directory,  genetic  testing  is  clinically 
available  for  more  than  400  diseases  or 
conditions  in  more  than  200  laboratories 
in  the  United  States,  and  investigators 
are  exploring  the  development  of  tests 
for  an  additional  338  diseases  or 
conditions.  However,  most  of  the 
current  genetic  testing  is  for  single  gene 
disorders  such  as  Huntington  disease 
and  cystic  fibrosis. 

Genetic  tests  can  be  performed  for  a 
number  of  purposes.  Moreover,  a  test 
can  be  used  in  more  than  one  way,  such 
as  when  a  test  used  for  diagnostic 
purposes  is  also  used  to  predict  risk  of 
disease.  SACGT  included  the  following 
types  of  testing  within  its  definition:  (1) 
An  analysis  performed  on  human  DNA, 
RNA.  genes,  and/or  chromosomes  to 
detect  heritable  or  acquired  genotypes, 
mutations,  phenotypes,  or  karyotypes 
that  cause  or  are  likely  to  cause  a 
specific  disease  or  condition;  and  (2)  the 
analysis  of  human  proteins  and  certain 
metabolites,  which  are  predominantly 
used  to  detect  heritable  or  acquired 
genotypes,  mutations,  or  phenotypes. 
The  purposes  of  both  these  t5^es  of 
genetic  tests  include  directing  clinical 
management,  screening  of  newborns, 
predicting  risks  of  disease,  identifying 
carriers,  and  establishing  prenatal  or 
clinical  diagnoses  or  prognoses  in 
individuals,  families,  or  populations. 
Not  included  in  this  definition  are  tests 
that  are  used  primarily  for  other 
purposes,  but  that  may  contribute  to 
diagnosing  a  genetic  disease  (e.g.,  blood 
smear,  certain  serum  chemistries),  and 
tests  conducted  exclusively  for  forensic 
identification  purposes. 

In  the  past,  many  tests  were 
developed  to  detect  or  confirm  rare 
genetic  diseases.  More  recently,  tests 
have  been  developed  to  detect 
mutations  that  may  be  involved  in  or 
contribute  to  more  common,  complex 
conditions  (such  as  breast,  ovarian,  and 
colon  cancer  and  cardiovascular 
disease),  the  effects  of  which  generally 
do  not  appear  until  later  in  life. 
Optimally,  these  tests  are  used  to 
predict  a  person's  predisposition  to 
disease  where  there  is  a  family  history 
of  the  disease,  and,  in  general,  such  tests 
are  not  recommended  for  individuals 
without  such  a  history.  However,  in  the 
future,  the  use  of  predictive  tests  may 


expand  and  be  offered  to  individuals 
without  a  family  history  of  certain 
diseases  and  conditions,  e.g.,  common 
adult-onset  disorders. 

Proposed  Template  of  Genetic  Test 
Information 

Due  to  the  wide  range  of  genetic  tests, 
their  multiple  uses  and  complexities, 
and  the  rapidity  with  which  they  are 
being  developed  and  introduced  into 
clinical  practice,  health  professionals 
should  be  knowledgeable  about  the 
basic  elements  of  a  genetic  test  to  ensure 
their  appropriate  use.  A  SACGT 
working  group  developed  a  template  of 
seven  key  essential  data  elements  about 
genetic  tests  that  could  serve  as  a 
framework  for  an  informational  fact 
sheet.  This  fact  sheet  would  be 
analogous  to  reference  books  or  fact 
sheets  describing  intended  uses,  risks, 
and  benefits  of  drugs  for  health 
professionals.  Fact  sheets  for  genetic 
tests  could  help  encourage  important 
information  exchanges  between  health 
professionals  who  order  genetic  tests 
and  laboratorians  who  provide  the 
testing  services.  Information  that  is 
known  about  a  genetic  test  in  these 
seven  areas  should  be  included  or 
referenced  on  the  fact  sheet.  Equally 
important,  when  data  are  not  available 
for  a  given  element,  the  absence  of  such 
data  should  be  specifically  noted.  It  will 
also  be  important  for  the  fact  sheets  to 
be  updated  periodically  to  reflect  new 
scientific  or  clinical  data.  If  the  Food 
and  Drug  Administration  (FDA)  or  other 
oversight  bodies  become  involved  in  the 
review  of  genetic  tests  prior  to  clinical 
introduction,  the  approved  claims  of  the 
test  should  be  stated  as  well. 

The  seven  elements  relate  to  the 
following  areas:  purpose  of  the  test; 
clinical  condition  for  which  the  test  is 
performed;  definition  of  the  test; 
analytical  validity,  clinical  validity,  and 
clinical  utility  of  the  test;  cost  of  the  test 
and  billing/reimbursement  information. 
The  seven  elements  are  described  in 
detail  below  along  with  the  proposed 
sources  for  each  element. 

A.  Purpose  of  the  Test.  SACGT 
proposes  that  the  purpose  of  the  test  and 
the  appropriate  settings  for  offering  the 
test  should  be  clearly  described. 
Examples  of  categories  of  test  purposes 
could  include  predictive,  carrier, 
prenatal,  preimplantation,  newborn,  and 
diagnostic  testing.  Each  category  of  test 
use  represents  a  different  test,  even 
when  the  laboratory  measurement(s)  are 
the  same.  Therefore,  all  appropriate 
categories  should  be  clearly  described. 

SACGT  suggests  that  the  laboratory 
providing  the  testing  services  should 
define  the  proper  use  of  the  test.  Peer- 
reviewed  literature  as  well  as  the 


laboratory's  own  data  should  be  used  to 
substantiate  the  appropriateness  of  the 
intended  use(s)  of  a  test.  In  addition, 
relevant  clinical,  professional,  and 
health  policy  communities  and 
goverrunent  agencies  should  contribute 
to  defining  the  appropriate  uses  of 
genetic  tests  through  the  development  of 
practice  standards  and  guidance 
documents. 

B.  Clinical  Condition  for  Which  Test 
is  Performed.  SACGT  recommends  that 
the  clinical  condition  for  which  the  test 
is  to  be  performed  be  described.  The 
prevalence  or  incidence  of  the  disease 
or  condition,  its  clinical  manifestations, 
and  prognosis  to  the  extent  known 
should  be  included  in  the  description  of 
the  clinical  condition.  The  testing 
laboratory  should  cite  the  clinical 
condition  as  part  of  its  description  of 
the  intended  use(s)  of  the  test.  Peer- 
reviewed  literature  should  be  referenced 
as  appropriate.  In  addition,  relevant 
clinical,  professional,  and  health  policy 
communities  and  government  agencies 
should  contribute  to  describing  clinical 
manifestations,  prevalence,  and 
prognosis  as  appropriate. 

C.  Definition  of  Test.  SACGT  proposes 
that  the  specific  laboratory 
measurement(s)  of  the  test,  e.g.,  specific 
mutation,  metabolite,  enzyme  activity, 
be  described  in  the  information 
template  for  health  professionals.  The 
description  should  be  written  in  a 
language  that  would  be  understandable 
to  non-laboratorians.  A  description  of 
what  the  test  measures  may  also  assist 
health  professionals  in  interpreting  the 
results. 

D.  Analytical  Validity.  SACGT 
recommends  that  information  regarding 
the  analytical  validity  of  a  test  be 
provided  in  the  information  template  to 
health  professionals.  SACGT  believes 
that  a  genetic  test  should  demonstrate 
analytical  validity  before  the  test  is  used 
for  clinical  purposes.  Analytical  validity 
is  defined  as  the  ability  of  a  test  to 
measure  or  detect  the  analyte  it  is 
intended  to  measure  or  detect.  An 
analyte  is  defined  as  the  substance 
measured  by  a  laboratory  test,  e.g., 
DNA — mutation,  allele,  or  chromosome, 
metabolites,  or  enzyme  activity. 
Analytical  validity  includes  analytical 
sensitivity  (the  probability  that  a  test 
will  detect  an  analyte  when  it  is  present 
in  the  sample)  and  analytical  specificity 
(the  probability  that  a  test  will  be 
negative  when  an  analyte  is  absent  from 
a  sample).  Health  professionals  as  well 
as  patients  should  know  whether  a  test 
can  accurately  detect  the  presence  or 
absence  of  its  intended  target. 

SACGT  proposes  that  the  laboratory 
providing  the  testing  services  supply 
specific  information  related  to  its  assay. 


As  with  other  elements,  peer-reviewed 
literature  may  be  referenced  to 
substantiate  claims  of  test  performance. 

E.  Clinical  Validity.  SACGT  proposes 
that  information  on  the  clinical  validity 
of  a  test  be  provided  to  health 
professionals.  SACGT  defines  clinical 
validity  as  the  acciu-acy  with  which  a 
laboratory  measurement  predicts  the 
presence  or  absence  of  a  clinical 
condition.  For  diagnostic,  prenatal,  and 
carrier  tests,  acciuacy  could  be 
expressed  as  clinical  sensitivity  (the 
probability  a  person  with  the  disease,  or 
who  will  get  the  disease,  will  have  a 
positive  result),  clinical  specificity  (the 
probability  that  a  test  will  be  negative  in 
a  person  who  does  not  have  or  will  not 
get  the  disease),  positive  predictive 
value  (the  probability  that  a  person  with 
a  positive  result  has,  or  will  get,  the 
disease),  and  negative  predictive  value 
(the  probability  that  a  person  with  a 
negative  test  result  does  not  have,  or 
will  not  get,  the  disease).  For  predictive 
tests,  SACGT  proposes  to  define 
accuracy  as  the  prediction  of 
expressivity  (the  range  of  phenotypes 
associated  with  positive  and  negative 
test  results)  and  age-related  penetrance 
(likelihood  of  disease  at  a  given  age  in 
test-positive  individuals).  In  addition, 
health  professionals  should  be  made 
aware  of  other  factors,  such  as 
environment  or  lifestyle,  that  may 
influence  the  development  or  prognosis 
of  a  disease  or  condition  in  an 
individual  with  a  positive  test  result,  as 
they  may  assist  in  their  clinical 
management  approaches. 

SACGT  suggests  that  the  testing 
laboratory  should  define  clinical 
validity  as  relevant  to  the  proposed  uses 
of  the  test.  Peer-reviewed  literature  as 
well  as  the  laboratory's  own  data  should 
be  used  to  substantiate  the  claims  of 
clinical  validity  of  the  test.  Information 
about  the  clinical  validity  should 
include,  as  necessary,  a  statement  about 
the  limitations  of  the  available  data.  For 
example,  if  a  test  has  been  evaluated  in 
only  high-risk  families,  the  absence  of 
population-based  data  should  be  noted. 
More  detailed  consideration  of  clinical 
validity  through  research  studies  and 
clinical  experience  may  contribute  to 
the  development  of  practice  standards 
over  time  by  the  professional,  medical, 
and  health  policy  communities. 

F.  Clinical  Utility.  SACGT  proposes 
that  information  relating  to  the  clinical 
utility  of  a  test  be  provided  to  health 
professionals.  SACGT  defines  clinical 
utility  as  the  contribution  of  the  test 
result  to  improved  outcome  in  the 
person  tested.  Clinical  utility  usually 
reflects  the  efficacy  of  clinical 
interventions  for  persons  with  positive 
test  results.  However,  even  when  no 


interventions  are  available  to  treat  or 
prevent  the  disease  or  condition,  there 
may  be  other  benefits  associated  with 
the  knowledge  of  positive  or  negative 
test  results. 

If  a  clinical  intervention  is  available 
for  individuals  who  test  positive  for  the 
disease  or  condition,  this  information 
should  be  provided  to  health 
professionals,  along  with  the  level  of 
evidence  regarding  its  efficacy.  Other 
potential  benefits  associated  with  the 
knowledge  of  test  results  should  also  be 
described. 

SACGT  has  not  identified  a  specific 
source  that  would  be  responsible  for 
providing  information  related  to  clinical 
utility.  References  to  peer-reviewed 
literature  or  contact  information  for 
professional  or  patient  advocacy 
organizations  in  the  relevant  field  could 
be  listed.  Health  professionals  should 
also  be  active  in  investigating  possible 
clinical  interventions  or  preventive 
strategies.  In-depth  consideration  of 
clinical  utility  through  research  studies 
and  clinical  experience  will  contribute 
to  the  development  of  practice 
standards  and  guidelines  over  time  by 
professional  medical  and  health  policy 
communities  and  patient  and  disease 
advocacy  organizations. 

G.  Cost  of  Test  and  Billing/ 
Reimbursement  Information.  SACGT 
suggests  that  the  testing  laboratory 
provide  information  to  health 
professionals  on  the  cost  of  the  test.  At 
present,  some  genetic  tests  are  very 
expensive,  though,  as  technology 
advances  and  the  use  of  these  tests 
increases,  it  is  expected  that  costs  wrill 
decrease.  If  possible,  the  laboratory 
could  also  provide  any  information  on 
billing  and  reimbursement  policies  for 
the  test.  For  example,  the  laboratory 
may  indicate  which  CPT  codes  shoidd 
be  used  for  billing  piuposes.  In 
addition,  since  patients  may  wish  to  pay 
for  the  test  directly  due  to  concerns 
related  to  the  confidentiality  and 
privacy  of  test  results,  information  on 
direct  payments  should  be  included. 
SACGT  recognizes  that  laboratories  may 
have  limited  information  regarding 
reimbiu-sement  policies  since  these  are 
variable  and  often  decided  over  time  by 
third-party  payors.  Many  health  insurers 
provide  information  on  their 
reimbursement  policies  via  their  web- 
site or  customer  information  services. 

Questions  on  Which  Comment  Is  Being 
Solicited 

1 .  Do  the  proposed  elements 
sufficiently  address  the  relevant 
information  that  should  be  made 
available  to  health  professionals  about  a 
genetic  test?  Are  there  other  elements 
that  should  be  added  to  the  template?  If 


so,  please  define  the  element  and  . 
propose  a  specific  source  for  the 
element. 

2.  Are  the  proposed  sources  of 
information  appropriate  for  each 
element? 

3.  Who  should  provide  information 
regarding  the  clinical  utility  of  a  genetic 
test? 

4.  Would  this  information  template  be 
useful  to  you?  If  so,  how? 

5.  How  would  this  information  best  be 
disseminated  to  health  professionals? 

6. If  FDA  becomes  involved  in  the 
oversight  of  genetic  tests,  much  of  the 
content  of  the  proposed  fact  sheets  will 
be  considered  during  FDA's  review 
process.  In  the  interim,  what  other 
review  mechanisms  should  be 
considered  to  ensure  the  accuracy  of  the 
material  provided  in  the  information 
sheets? 

Dated:  December  6,  2000. 
Sarah  Carr, 

Executive  Secretary.  Secretary's  Advisory 
Committee  on  Genetic  Testing. 

[FR  Doc.  00-31523  Filed  12-11-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1642] 

Agency  Information  Collection 
Activities;  Proposed  Collection: 
Comment  Request;  Establishment 
Registration  and  Listing  Requirements 
for  Human  Cells,  Tissues,  and  Cellular 
and  Tissue-Based  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  requirements 
relating  to  FDA  regulations  for  htmian 
tissue  intended  for  transplantation. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  February  12,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
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information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cftn.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLyim  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  request 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
bujden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Establishment  Registration  and  Listing 
of  Requirements  for  Human  Cellidar 
and  Tissue-Based  Products — 21  CFR 
Part  1270  (OMB  Control  Number  0910- 
0372)— Extension 

Under  section  361  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 


U.S.C.  264),  FDA  issued  regulations  to 
prevent  the  transmission  of  human 
immunodeficiency  virus  (HIV),  hepatitis 
B,  hepatitis  C,  and  other  organisms 
causing  infectious  disease  through  the 
use  of  human  tissue  for  transplantation. 
The  regulations  in  part  1271  (21  CFR 
part  1271)  require  establishments  that 
recover,  process,  store,  label,  package,  or 
distribute  any  hiunan  cell,  tissue,  and 
cellular  and  tissue-based  product  (HCT/ 
P),  or  that  perform  donor  screening  or 
testing,  to  submit  an  initial 
establishment  registration  and  HCT/P 
list  to  FDA.  Subsequently, 
establishments  must  submit  an  annual 
update  to  their  establishment 
registration.  In  addition,  establishments 
are  required  to  submit  HCT/P  list 
updates,  if  any,  and  amendments 
whenever  an  establishment  changes 
ownership  or  locations.  FDA  provides  a 
registration  and  listing  form  (Form  FDA 
3356)  to  facilitate  the  ease  and  speed  of 
submissions. 

Sections  1271.10(b)  and  1271.21(a) 
and  (b)  require  the  initial  establishment 
registration  and  HCT/P  listing 
information.  Sections  1271.10(b)  and 
1271.21(b)  require  the  annual 
establishment  registration  by  domestic 
and  foreign  HCT/P  establishments  that 
are  solely  regulated  under  section  361  of 
the  PHS  Act  and  this  part.  Sections 
1271.10(b),  1271.21(c)(ii),  and 
1271.25(c)  require  domestic  and  foreign 
HCT/P  establishments  to  submit  HCT/P 
listing  updates  only  when  an  HCT/P  is 
changed,  added,  or  discontinued,  and 
when  there  has  been  a  material  change 
to  information  submitted  previously  to 
the  agency.  If  no  change  has  occurred 
since  the  previous  submission,  an 
update  is  not  required.  Sections 
1271.10(b)  and  1271.26  require 
domestic  cmd  foreign  HCT/P 
establishments  to  submit  an 
amendment,  but  only  when  the 
establishment  makes  a  change  in 
location  or  ownership. 

Sections  207.20,  207.26,  207.30, 
807.20,  807.26,  and  807.30  (21  CFR 
207.20,  207.26,  207.30,  807.20,  807.26, 
and  807.30)  already  require 
establishments  that  manufacture  drug  or 
device  products  to  submit  initial 
establishment  registration  and  product 
listing,  as  well  as  annual  establishment 
registration,  product  listing  updates, 
and  location  and  ownership 
amendments.  Sections  207.20(f)  and 
807.20(d)  require  that  manufactiuers  of 
HCT/P  drugs  and  devices  submit  this 
registration  and  listing  information 
using  Form  FDA  3356  instead  of  the 
multiple  forms  identified  under  parts 
207  and  807  (21  CFR  parts  207  and^07). 
Therefore,  these  establishments  will 
incur  only  a  one-time  burden  to 


transition  from  the  use  of  several  forms 
to  the  use  of  one  form. 

Respondents  to  this  information 
collection  are  establishments  that 
recover,  process,  store,  label,  package,  or 
distribute  any  human  cells,  tissue,  and 
cellular  and  tissue-based  product.  Based 
on  information  provided  to  FDA  by 
industry  representatives,  trade 
organizations,  and  professional 
societies,  the  estimated  number  of 
establishments  1,225  (i.e., 
approximately  110  conventional  tissue, 
114  eye  tissue  banks,  400  peripheral 
blood  stem  cells,  25  stem  cell  products 
from  cord  blood,  400  reproductive 
tissue,  110  sperm  banks,  and  66 
licensed  biological  products  and 
approved  devices).  Our  burden 
estimates  for  the  annual  frequency  per 
response  and  average  hours  per 
response  are  based  on  institutional 
experience  with  comparable  reporting 
provisions  for  drugs,  including 
biological  products,  and  devices, 
information  from  industry 
representatives  and  trade  organizations, 
and  data  provided  by  the  Eastern 
Research  Group,  a  consulting  firm  hired 
by  FDA  to  prepare  an  economic  analysis 
of  the  potential  economic  impact  on 
sperm  banks  and  other  reproductive 
tissue  facilities. 

Table  1  of  this  document  provides  the 
initial,  one-time  estimated  biu-den  for 
HCT/P  establishment  registration  and 
HCT/P  listing.  This  information  may  be 
submitted  simultaneously  on  the  same 
form,  Form  FDA  3356.  We  estimate  that 
0.75  hoiu'  of  staff  time  will  be  needed 
for  each  initial  submission. 

In  table  1  of  this  document  we  also 
include  the  one-time  burden  for  HCT/P 
drug  and  device  manufacturers 
regulated  under  parts  207  and  807.  Parts 
207  and  807  require  that  drug  and 
device  manufacturers  submit  initial 
establishment  registration  and  product 
listing,  annual  establishment 
registration,  product  listing  updates, 
and  location/ownership  amendments. 
Sections  207.20(f)  and  807.20(d)  change 
only  the  reporting  format  and  require 
use  of  only  one  form,  new  Form  FDA 
3356,  in  place  of  the  multiple  forms 
currently  required,  i.e..  Forms  FDA- 
2656  and  FDA-2657  for  drug 
manufacturers,  and  Forms  FDA-2891, 
FDA-2891(a),  and  FDA-2892  for  device 
manufacturers.  Therefore,  the  one-time 
reporting  bidden  estimate  for 
§§  207.20(f)  and  807.20(d)  in  table  1  of 
this  dociunent  reflects  only  the  time 
necessary  to  transition  from  the  use  of 
current  multiple  forms  to  the  use  of 
Form  FDA  3356. 

Table  2  of  this  document  provides  the 
estimate  of  the  ongoing  annual  reporting 
biuden  for  establishment  registration.  In 


addition,  table  2  of  this  document  sets 
out  estimated  reporting  burdens  for 
HCT/P  listing  updates  and 
establishment  location  or  ownership 
amendments  that  would  occur  diu^ing 
any  given  year.  If  there  is  no  change  to 
an  HCT/P  listing,  establishment  location 
or  ownership,  a  submission  is  not 
required.  It  is  estimated  that  ongoing 


annual  registration,  updates  and 
amendments  require  0.50  hour,  while 
the  initial  submission  requires  on 
average  0.75  hour.  In  addition,  table  2 
of  this  document  shows  that  the  average 
hoiu:s  per  response  is  0.25  hour  for  the 
HCT/P  listing  updates  and  location/ 
ownership  amendments,  which  are 
required  only  when  a  change  is  made. 


In  table  2  of  this  document,  we  also 
estimate  that  approximately  5  percent  of 
the  1,159  establishments,  or  58 
establishments,  will  make  changes  to 
HCT/P's,  location,  or  ownership  in  any 
one  year  after  the  initial  registration  and 
listing. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Initial  (One-Time)  Reporting  Burden^ 


21  CFR  Section 


207.20(f) 
807.20(f) 
1271.10(b)  and  1271.25(a)  and  (b) 


Total 


Form  FDA 
3356 


Inital  registra- 
tion and  list- 
ing 


No.  of 
Respondents 


1 

65 

1.159 


Annual 
Frequency 

per 
Response 


Total  Annual 
Responses 


1 

65 

1.159 


Hours  per 
Response 


0.5 
0.5 
0.75 


Total  Hours 


0.5 

32.5 

869.25 


902.25 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


1271.10(b)  and  1271.21(b) 

1271.10(b).  1271.21(c),  an^  1271.25(c) 
1271.10(b)  and  1271.26 

Total 


Form 
FDA 
3356 


Annual 
reg- 
istra- 
tion 

Listing 
update 

Location/ 
owner- 
ship 
amen- 
dment 


No.  of 
Respondents 


1,159 

58 
58 


Annual 
Frequency 

per 
Response 


Total  Annual 
Responses 


1,159 

58 
58 


Hours  per 
Response 


0.5 

0.5 
0.25 


Total  Hours 


579.5 

29 
14.5 

623 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  December  5,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31592  Filed  12-11-00;  8:45  am] 

8ILUNG  CODE  4160-01-F 

DEPARTMENT  OF  HEALTH  AND      ' 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1 353] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Current  Good  Manufacturing 
Practices  and  Related  Regulations  for 
Blood  and  Blood  Components 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practices 
and  Related  Regulations  for  Blood  and 
Blood  Components"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  6,  2000  (65  FR 
41674),  the  agency  announced  that  the 
proposed  information  collection  had 


been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0116.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  5,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31588  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1303] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Agreement  for  Shipment  of 
Devices  for  Sterilization 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Agreement  for  Shipment  of  Devices  for 
Sterilization"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  14,  2000 
(65  FR  55634),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  cleareince  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0131.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  5,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31590  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 328] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Latex  Condoms;  User 
Labeling;  Expiration  Dating 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  collection  of  information  entitled 
"Latex  Condoms;  User  Labeling; 
Expiration  Dating"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  25,  2000 
(65  FR  57617),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0352.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  5,  2000.         '' 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31593  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1359] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval:  Affirmation  of  Generally 
Recognized  as  Safe  (GRAS)  Status 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Affirmation  of  Generally  Recognized  as 
Safe  (GRAS)  Status"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 


SUPPLEMENTARY  INFORMATION:  In 
theFederal  Register  of  September  25, 
2000  (65  FR  57616),  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0132.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  December  5,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-31594  Filed  12-11-01;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schedule  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  2001.  During  1991,  at  the 
request  of  the  Commissioner  of  Food 
and  Drugs  (the  Conunissioner),  the 
Institute  of  Medicine  (the  lOM) 
conducted  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report, 
one  of  the  lOM's  recommendations  was 
for  the  agency  to  publish  an  annual 
tentative  schedule  of  its  meetings  in  the 
Federal  Register.  This  publication 
implements  the  lOM's  recommendation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5ft00  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
5496. 

SUPPLEMENTARY  INFORMATION:  The  lOM, 

at  the  request  of  the  Commissioner, 
undertook  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report 
in  1992,  one  of  the  lOM's 
recommendations  was  for  FDA  to  adopt 
a  policy  of  publishing  an  advance  yearly 
schedule  of  its  upcoming  public 
advisory  committee  meetings  in  the 


Federal  Register  and  FDA  implemented 
the  recommendation.  The  annual 
publication  of  tentatively  scheduled 
advisory  committee  meetings  will 
provide  both  advisory  committee 
members  and  the  public  with  the 
opportunity,  in  advance,  to  schedule 
attendance  at  FDA's  upcoming  advisory 
committee  meetings.  Since  the  schedule 
is  tentative,  amendments  to  this  notice 


will  not  be  published  in  the  Federal 
Register.  However,  changes  to  the 
schedule  will  be  posted  on  the  FDA 
Advisory  Committees'  home  page 
located  at  www.fda.gov/oc/advisory/ 
default.htm.  The  FDA  will  continue  to 
publish  a  Federal  Register  notice  15 
days  in  advance  of  each  upcoming 
advisory  committee  meeting,  to  * 
announce  the  meeting  (21  CFR  14.20). 


The  following  list  annoimces  FDA's 
tentatively  scheduled  advisory 
committee  meetings  for  2001.  You  may 
also  obtain  up-to-date  meeting 
information  by  calling  the  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area): 


Committee  Name 


OFFICE  OF  THE  COMMISSIONER 

Science  Board  to  the  Food  and  Drug  Administration 

CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 

Allergenic  Products  Advisory  Committee 

Biological  Response  Modifiers  Advisory  Committee 


Blood  Products  Advisory  Committee 


Transmissible  Spongiform  Encephalopathies  Advisory  Committee 


Vaccines  and  Related  Biological  Products  Advisory  Committee 


CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 
Advisory  Committee  tor  Pharmaceutical  Science 


Advisory  Committee  for  Reproductive  Health  Dmgs 
Anesthetic  and  Life  Support  Drugs  Advisory  Committee 


Anti-Infective  Drugs  Advisory  Committee 
Antiviral  Drugs  Advisory  Committee 


Arthritis  Advisory  Committee 


Cardiovascular  and  Renal  Drugs  Advisory  Committee 


Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee 


Drug  Abuse  Adv'sory  Committee 

Endocrinologic  and  Metabolic  Drugs  Advisory  Committee 


Gastrointestinal  Drugs  Advisory  Committee 
Medical  Imaging  Drugs  Advisory  Committee 


Dates  of  Meetings 


April  13 
November  16 

March  5 
October  29 
January  18-19 
April  5-6 
July  12-13 
October  25-26 
March  15-16 
July  26-27 
September  20-21 
Decemt)er  13-14 
January  18-19 
June  28-29 
October  25-26 
January  30-31 
March  8-9 
May  16-17 
September  1 3-14 
November  28-29 

April  23-24 

August  13-14 

October  29-30 

June  1 

JanuJtry  25-26 

May  10-11 

September  13-14 

January  29-30 

January  11 

April  26-27 

July  23-24 

October  22-23 

December  6-7    ' 

Febaiary  7-9 

April  19-20 

August  16-17 

October  11-12 

Decemt)er  6-7 

February  8-9 

May  17-18 

October  18-19 

February  5 

June  5 

August  14 

September  18 

December  9-10 

No  meetings  are  planned 

February  22-23 

April  26-27 

July  26-27 

Septemt>er  20-21 

November  8-9 

March  29-30 

March  1 

July  2 


Advisory  Committee 

5-Digtt  Information 

Line  Code 


12603 

12388 
12389 

19516 

12392 
12391 


12539 


12537 
12529 


12530 
12531 


12532 


12533 


12534 


12535 
12536 


12538 
12540 
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Advisory  Committee 

Committee  Name 

Dates  of  Meetings 

5-Digit  Information 
Line  Code 

Nonprescription  Drugs  Advisory  Committee 

May  10-11 

12541 

Oncologic  Drugs  Advisory  Committee 

March  13-14 
June  7-8 

12542 

Peripheral  and  Central  Nervous  System  Drugs  Advisory  Committee 

March  13-15 

12543 

Pharmacy  Compounding  Advisory  Committee 

March  2^-30 
June  28-29 

12440 

September  13-14 

Psychopharmacologic  Drugs  Advisory  Committee 

February  14-15 

12544 

Pulmonary-Allergy  Drugs  Advisory  Committee 

January  18-19 
April  26-27 
September  6-7 

12545 

CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 

Food  Advisory  Committee 

April  23-24 
September  24-25 

10564 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 

Device  Good  Manufacturing  Practice  Advisory  Committee 

No  meetings  are  planned 

12398 

Medical  Devices  Advisory  Committee 

Anesthesiology  and  Respiratory  Therapy  Devices  Panel 

June  14-15 

12624 

Circulatory  System  Devices  Panel 

February  5 
April  2-3 
June  25-26 
September  10-11 
December  3-*4 

12625 

Clinical  Chemistry  and  Clinical  Toxicology  Devices  Panel 

January  17 
May  9 
July  1 1 

October  24-25 
December  5-6 

12514 

Dental  Products  Panel 

April  3-4 
August  14-15 

12518 

'* 

November  13-14 

Dispute  Resolution  Panel 

Will  meet  as  needed 

10232 

Ear,  Nose,  and  Throat  Devices  Panel 

February  22-23 
June  11-12 

1252? 

October  11-12 

Gastroenterology-Urology  Devices  Panel 

March  9 
June  29 

September  24-25 
December  10-11 

12523 

General  and  Plastic  Surgery  Devices  Panel 

February  7 
May  15-16 
Septepnber  24-25 
December  1 0-1 1 

12519 

General  Hospital  and  Personal  Use  Devices  Panel 

February  12-13 
May  17-18 
August  2-3 
November  1-2 

12520 

Hematology  and  Pathology  Devices  Panet 

February  26 
April  23 
July  30 
October  8 

12515 

Immunology  Devices  Panel 

March  16 
June  15 
September  14 
December  3 

12516 

Microbiology  Devices  Panel 

March  8-9 
July  19-20 
October  25-26 
December  6-7 

12517 

Molecular  and  Clinical  Genetics  Panel 

March  9 
June  8 
September  7 
December  7 

10231 

Neurological  Devices  Panel 

Febnjary  8-9 
May  17-18 
November  15-16 

12513 

Obstetrics-Gynecology  Devices  Panel 

January  29-30 
April  30-May  1 
July  16-17 
October  15-16 

12524 

Committee  Name 


Ophthalmic  Devices  Panel 


Orthopaedic  and  Rehabilitation  Devices  Panel 


Radiological  Devices  Panel 


National  Mammography  Quality  Assurance  Advisory  Committee 

Technical  Electronic  Product  Radiation  Safety  Standards  Committee 
CENTER  FOR  VETERINARY  MEDICINE 
Veterinary  Medicine  Advisory  Committee 

NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH 
1        Advisory  Committee  on  Special  Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy  Herbicides  and  Contaminants 
Science  Board  to  the  National  Center  for  Toxicological  Research 


Dates  of  Meetings 


March  15-16 
May  17-18 
July  19-20 
Septemtjer  20-21 
November  29-30 
January  18-19 
May  10-11 
August  9-10 
November  1  -2 
February  5 
May  14 
August  13 
November  5 
April  23 
September  10 
May  16-17 

February  20-21 
September  12-13 

December  6-7 
May  10-11 
June  7-8 


Advisory  Committee 

5-Oigit  Information 

Line  Code 


12396 

12521 

12526 

12397 
12399 
12548 

12560 
12559 


Dated:  December  5,  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-31589  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  416(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admimstration 

[FDA  225-00-800] 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  Centers  for 
Disease  Control  and  Prevention 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Centers  for  Disease  Control  and 
Prevention.  The  purpose  of  the  MOU  is 
to  provide  a  framework  for  coordination 
and  collaborative  efforts,  and  provide 
the  principles  and  procedures  by  which 
information  exchanges  shall  take  place. 

DATES:  The  agreement  became  effective 
June  26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  F.  Morrison,  Office  of  Regulatory 
Affairs  (HFC-130),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-5660. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  MOU's  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
of  this  MOU. 

Dated:  December  3,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

BILUNG  CODE  4160-Ot-F 


77640 


Federal  Register /Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


FDA  225-00-8000 

Memorandum  of  Understanding  Between  the  Food  and  Drug  Administration  and  theCenters  for 
Disease  Control  and  Prevention 

/.  Purpose 

This  Memorandum  of  Understanding  (MOU)  between  the  Food  and  Drug  Administration(FDA)  and 
the  Centers  for  Disease  Control  and  Prevention  (CDC)  provides  a  framework  forcoordi nation  and 
collaborative  efforts  between  these  two  agencies  which  are  both  components  ofthe  Department  of  Health 
and  Human  Services.  This  MOU  also  provides  the  principles  andprocedures  by  which  information 
exchanges  between  FDA  and  CDC  shall  take  place. 

This  memorandum  supersedes  the  Memorandum  of  Understanding  Between  the  Centers  forDisease 
Control  and  the  Food  and  Drug  Administration,  dated  4/1/82,  regarding  the  exchange  ofinformation  and 
coordination  of  actions. 

//.  Background 

FDA  and  CDC  are  sister  agencies  within  the  Department  of  Health  and  Human  Services.  Both  ¥Dk 
and  CDC  exist  and  work  to  protect  the  public  health  but  have  different  statutory  mandates  and 
responsibilities. 

¥D\  is  a  regulatory  agency  responsible  for  protecting  the  public  health  through  the  regulation  of 
food,  cosmetics,  and  medical  products,  including  human  drugs,  biological  products,  animal  drugs,  and 
medical  devices.  FDA  administers  the  Federal  Food,  Drug,  and  Cosmetic  Act  and  relevant  sections  of 
the  Public  Health  Service  Act,  among  other  statutes.  Among  its  duties,  FDA  approves  pre-market 
applications,  conducts  inspections  of  manufacturing  facilities,  and  monitors  post-marketing  adverse  events. 
FDA  also  initiates  civil  and  criminal  litigation  to  enforce  applicable  laws  and  regulations. 

CDC  is  charged  with  protecting  the  public  healtif  by  providing  leadership  and  direction  in  the 
prevention  and  control  of  diseases  and  other  preventable  conditions  and  by  responding  to  public  health 
emergencies.  CDC  administers  relevant  sections  of  the  Public  Health  Service  Act,  the  Occupational  Safety 
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and  Health  Act,  the  Clinical  Laboratory  Improvement  Act,  and  the  Federal  Mine  Safety  and  Health  Act. 
CDC,  among  other  activities,  administers  national  programs  for  the  prevention  and  control  of  communicable 
and  vector-borne  diseases,  enforces  quarantine  regulations,  and  works  to  monitor  and  control  disease 
outbreaks. 

CDC's  and  FDA's  respective  missions  to  protect  the  public  health  may  overlap  in  a  variety  of  ways 
depending  upon  the  subject  matter.  Each  agency  has  a  responsibility  to  work  collaboratively  to  protect 
and  improve  public  health.  It  may  sometimes  be  the  case  that  FDA  or  CDC  will  be  in  possession  of 
information  that  could  be  useful  to  the  other  agency  in  that  agency's  performance  of  its  responsibilities. 
Timely  sharing  of  information  between  CDC  and  FDA  is  therefore  critical  to  protecting  the  public  health. 

///.  Substance  of  Agreement  and  Responsibilities  of  Each  Agency 

A.  Coordination  and  Collaboration  Relative  to  Public  Health  Activities 

It  is  mutually  agreed  that: 

1.  Each  agency  will  coordinate  and  collaborate  with  the  other  agency  to  protect  and  improve  the 

public  health.  To  achieve  this,  each  agency  will  utilize  the  expertise,  resources,  and  relationships 
of  the  other  agency  in  order  to  increase  its  own  capability  and  readiness  to  respond  to  emergency 
situations.  In  addition,  each  agency  will  designate  central  contact  points  where  communications 
•    from  the  other  agency,  dealing  with  matters  covered  by  this  agreement,  should  be  referred. 

2.  Each  agency  will  participate  in  periodic  joint  meetings  to  promote  better  communication  and 

understanding  of  regulations,  policies,  and  statutory  responsibilities,  and  to  serve  as  a  forum  for 
questions  and  problems  that  may  arise. 

3.  Each  agency  will  notify  the  other  agency  as  soon  as  ]x>ssible  when  issues  of  mutual  concern  become 

evident. 
■     4.  Each  agency  will  collaborate  with  the  other  agency  in  all  investigations  of  mutual  concern.  Such 
collaboration  may  include  providing  alerts  to  the  other  agency  regarding  disease  outbreaks 
encountered  as  part  of  its  activities;  providing  technical  advice  in  areas  of  recognized  expertise; 
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providing  results  of  analysis;  making  available  expert  witnesses;  and  exchanging  information  as 
described  in  section  III  B. 

5.  Each  agency  will  consult  with  the  other  before  issuing  press  or  scientific  releases  or  publications 

that  may  have  a  significant  impact  on  the  other  agency. 

6.  Each  agency  will  refer  its  proposed  regulations,  guidances,  or  recommendations  that  may  have 

a  significant  impact  on  the  other  agency  for  review  and  comment  by  that  agency  before 
publication. 

7.  This  agreement  does  not  preclude  CDC  or  FDA  from  entering  into  other  agreements  which  may 

set  forth  procedures  for  special  programs  which  can  be  handled  more  efficiently  and  expertly 
by  other  agreements. 
B.  Principles  and  Procedures  for  the  Exchange  of  Information  That  is  Not  Publicly  Available 

FDA  and  CDC  agree  that  the  following  principles  and  procedures  will  govern  the  exchange  of 
nonpublic  information  between  the  two  agencies. 

Although  there  is  no  legal  requirement  that  FDA  and  CDC  exchange  information  in  all  cases,  FDA 
and  CDC  agree  that  there  should  be  a  presumption  in  favor  of  full  and  free  sharing  of  information  between 
FDA  and  CDC.  As  sister  public  health  agencies  within  the  Department  of  Health  and  Human  Services, 
there  are  no  legal  prohibitions  that  preclude  FDA  or  CDC  from  sharing  with  each  other  most  agency 
records  in  the  possession  of  either  agency.  Both  agencies  recognize  and  acknowledge,  however,  that  it 
is  essential  that  any  confidential  information  that  is  shared  between  FDA  and  CE>C  must  be  protected 
from  unauthorized  public  disclosure.5ee  e.g.,  21  U.S.C.  33I(j);  18  U.S.C.  1905;  21  CFR  parts  20  and 
21;42  CFR  parts  5  and  5b,  and  42  U.S.C.  301(d).  Safeguards  are  important  to  protect  the  interests  of, 
among  others,  owners  and  submitters  of  trade  secrets  and  confidential  commercial  information;  patient 
identities  and  other  personal  privacy  information;  pnvileged  and/or  pre -decisional  agency  records;  and 
information  protected  for  national  security  reasons.  Such  safeguards  also  help  guarantee  FDA's  and  CDC's 
compliance  with  applicable  laws  and  regulations. 
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To  facilitate  the  sharing  of  information  with  each  other,  it  is  necessary  that  FDA  and  CDC  implement 
procedures  to  ensure,  at  a  minimum,  that  such  sharing  of  information  is  indeed  appropriate  and  that  the 
recipient  agency  guards  the  confidentiality  of  all  information  received.'  There  are  separate  procedures, 
as  described  below,  for  routine  requests  for  information  and  for  emergency  requests.  It  is  incumbent  upon 
both  agencies  to  respond  to  requests  for  information  in  a  timely  manner.  Any  unauthorized  disclosure 
of  shared  confidential  information  by  the  agency  receiving  the  information  shall  be  the  responsibility  of 
that  agency. 

1.  Routine  Requests  for  Information 

a.  The  requesting  agency  must  demonstrate,  in  writing,  why  it  is  necessary  for  it  to  obtain  the  requested 

information.  This  demonstration  should  consist  of  a  summary  that  describes  in  detail  the   • 
information  requested  (to  facilitate  identification  of  relevant  records)  and  a  brief  statement  of 
the  purpose  for  which  the  information  is  needed.  This  request  shall  state  which  internal  agency 
offices  and/or  individuals  requested  the  information.  A  model  request  letter  is  attached. 

b.  The  agency  receiving  the  request  for  information  shall,  based  upon  the  sufficiency  of  the  need- 

to-know  demonstration  described  in  section  III  B  la  above,  determine  whether  it  is  appropriate 
to  share  the  requested  information  with  the  requesting  agency.  The  need-to-know  threshold  is 
a  low  one.  As  stated  above,  there  is  a  presumption  in  favor  of  information  exchange  between 
FDA  and  CDC.  An  agency  should  only  decide  not  to  share  information  in  response  to  a  request 
if  it  has  credible  information  and  a  reasonable  belief  that  the  requesting  agency  may  not  be  able 
to  comply  with  applicable  laws  or  regulations  governing  the  protection  of  non-pubhc  information 
or  with  the  principles  or  procedures  set  forth  in  this  MOU.  If  an  agency  decides  that  it  is  not 
appropriate  to  share  information  with  the  requesting  agency,  it  shall  describe  to  the  requesting 
agency  the  reasons  for  such  decision. 


'It  is  assumed  that  each  agency  has  implemented  or  will  implement  all  data  and  information  security 
requirements  and  has  implemented  or  will  implement,  to  the  extent  necessary  and  practicable,  all  data  and  information 
security  recommendations. 
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c.  The  requesting  agency  agrees  that  it  shall  comply  with  the  following  conditions: 

— ^The  requesting  agency  shall  limit  the  dissemination  of  shared  information  it  receives  to  internal 
agency  offices  and/or  individuals  that  have  been  identified  in  its  written  request  and/or  have  a 
need-to-know.  The  agency  official  who  signs  the  request  letter  will  be  responsible  for  ensuring 
that  there  are  no  other  recipients  of  the  information. 

— ^The  requesting  agency  shall  agree  in  writing  not  to  publicly  disclose  any  shared  information  in 
any  manner  including  publications  and  public  meetings.  If  the  requesting  agency  wishes  to 
disclose  shared  information,  including  information  that  it  believes  is  publicly  releasable,  it  shall 
first  request  and  obtain  the  written  permission  of  the  agency  that  has  shared  the  information. 
If  the  requesting  agency  receives  a  Freedom  of  Information  Act  (FOIA)  request  for  the  shared 
information,  it  will  refer  the  request  to  the  information-sharing  agency  for  it  to  respond  directly 
to  the  requester  regarding  the  releasability  of  the  information.  In  such  cases,  the  agency  making 
the  referral  will  notify  the  requester  that  a  referral  has  been  made  and  that  a  response  will  issue 
directly  from  the  other  agency. 

— ^The  agency  that  shares  information  with  the  requesting  agency  shall  include  a  transmittal  letter, 
along  with  any  agency  records  exchanged.  The  transmittal  letter  shall  indicate  the  type  of 
information  (e.g.,  confidential  commercial  information,  personal  privacy,  or  pre-decisional).  A 
model  transmittal  letter  is  attached. 

— ^The  requesting  agency  shall  promptly  notify  the  appropriate  office  of  the  information-sharing  agency 
when  there  is  any  attempt  to  obtain  shared  information  by  compulsory  process,  including  but 
not  limited  to,  a  FOIA  request,  subpoena,  discovery  request,  or  litigation  complaint  or  motion. 

— The  requesting  agency  shall  notify  the  information-sharing  agency  before  complying  with  any 
judicial  order  that  compels  the  release  of  such  information  so  that  the  agencies  may  determine 
the  appropriate  measures  to  take,  including  where  appropriate  the  filing  of  a  motion  or  an  appeal 
with  the  court. 


2.  Emergency  Requests  for  Confidential  Information 
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In  cases  in  which  the  requesting  agency  has  a  need  to  obtain  certain  information  as  soon  as  possible 
due  to  emergency  circumstances,  such  as  a  foodbome  illness  outbreak,  FDA  and  CDC  may  utilize  the 
following  procedures.  These  procedures  are  intended  for  use  only  in  the  case  of  an  actual  emergency 
situation  and  are  not  appropriate  for  routine  requests  for  information.  *■ 

a.  The  requesting  agency  shall  indicate  orally  or  in  writing  to  the  agency  in  possession  of  the  relevant 

information  that  it  has  the  need  to  obtain  certain  identifiable  information  as  soon  as  possible 
due  to  the  existence  of  emergency  circumstances.  The  requesting  agency  shall  also  describe  what 
the  emergency  circumstances  are. 

b.  The  requesting  agency  shall  verbally  agree  to  protect  from  unauthorized  public  disclosure  any  and 

all  information  that  is  shared,  according  to  all  applicable  laws  and  regulations. 

c.  The  existence  of  an  actual  emergency  situation  shall  warrant,  as  determined  by  the  agency  in 

possession  of  the  requested  records,  the  waiver  of  the  need-to-know  demonstration  and 
determination  described  above  in  section  III  B  la  and  Bib.  However,  once  the  requesting  agency 
has  obtained  the  information  it  seeks,  it  shall  comply  with  those  procedures  set  forth  in  section 
III  B  Ic  above. 

IV.  Name  and  Address  of  Participating  Parties 

A.  Food  and  Drug  Administration,  Department  of  Health  and  Human  Services,  5600  Fishers  Lane, 
Rockville,  MD  20857 

B.  Centers  for  Disease  Control  and  Prevention,  Public  Health  Service,  Department  of  Health  and  Human 
Services,  Atlanta,  GA  30333 

V.  Liaison  Officers 

A.  For  FDA:  Associate  Commissioner  for  Regulatory  Affairs,  Contact:  Ellen  F.  Morrison,  Deputy  Director, 
Division  of  Emergency  and  Investigational  Operations,  Food  and  Drug  Administration,  5600  Fishers 
Lane  (HFC09130),  Rockville,  MD  20857,  301-827-5660 

B.  For  CDC:  Associate  Director  for  Science,  Atlanta,  GA  30333 
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VI.  Period  of  Agreement 

This  agreement  becomes  effective  upon  signattire  of  both  parties  and  will  continue  for  three  years 
It  may  be  modified  by  mutual  consent  or  terminated  by  either  party  upon  120  days  written  notice. 
Attachments 
Model  Request  Letter 
Model  Transmittal  Letter 

Approved  and  Accepted  for  the  Centers  for  Disease  Control  and  Prevention 
By:  Jeffrey  P.  Koplan,  M.D.,  M.P.H., 
Director,  Centers  for  Disease  Control  and  Prevention 
Date:  June  26,  2000. 

Approved  and  Accepted  for  the  Food  and  Drug  Administration 
By:  Jane  E.  Henney,  M.D. 
Commissioner  of  Food  and  Drugs. 
Date:  June  1,  2000. 
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Model  Language  for  Request 

The  Centers  for  Disease  Control  and  Prevention  (CDC)  has  requested  the  following  information  from 
FDA  for  the  following  purposes:  [Identify  information  and  purpose] 

ot 

CDC  hereby  requests  the  following  information  from  FDA  that  it  will  use  for  the  followmg  purposes: 
[Identify  information  and  purpose] 

CDC  agrees  that  it  will  not  publicly  disclose  any  such  information  that  FDA  shares  with  it  without 
prior  written  permission  from  FDA  and  that  it  will  comply  with  the  principles  and  procedures  set  forth 
in  the  Memorandum  of  Understanding  on  information  sharing  between  CDC  and  FDA.  Applicable  laws 
and  regulations  prohibit  the  disclosure  of  such  information.  See,  e.g.,  21  U.S.C.  331(j);  18  U.S.C.  1905, 
21  CFR  parts  20  and21,  42  CFR  parts  5  and  5b,  and  42  U.S.C.  301(d). 

CDC  will  limit  dissemination  of  any  shared  information  to  the  following  CDC  offices  and/or 
employees:  [Identify  office(s)  and/or  employee(s)] 


Name: 


Date: 


[Signature  and  Date  by  CDC  official  with  requisite  responsibility  and  authority.] 

Model  Language  for  Request 

The  Food  and  Drug  Administration  (FDA)  has  requested  the  following  information  from  the  Centers 
for  Disease  Control  and  Prevention  (CDC)  for  the  following  purposes:  [Identify  information  and  purpose] 

or 

FDA  hereby  requests  the  following  information  from  CDC  for  the  following  purposes:  [Identify 
information  and  purpose] 

FDA  agrees  that  it  will  not  publicly  disclose  any  such  information  that  CDC  shares  with  it  without 
prior  written  permission  from  CDC  and  that  it  will  comply  with  the  principles  and  procedures  set  forth 
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in  the  Memorandum  of  Understanding  on  information  sharing  between  FDA  and  CDC.  AppHcable  laws 
and  regulations  prohibit  the  disclosure  of  such  information.  See,  e.g.,  21  U.S.C.  331(j);  18  U.S.C.  1905, 
21  CFR  parts  20  and  21,42  CFR  parts  5  and  5b,  and  42  U.S.C.  301(d). 

FDA  will  limit  dissemination  of  any  shared  information  to  the  following  FDA  offices  and/or 
employees:  [Identify  officeCs)  and/or  employee(s)] 


Name: 


Date: 


[Signature  and  Date  by  FDA  official  with  requisite  responsibility  and  authority.] 

[Model  Transmittal  letter  from  CDC  to  FDA] 

This  letter  accompanies  agency  records  that  the  Center  for  Disease  Control  and  Prevention  (CDC) 
is  sharing  with  the  Food  and  Drug  Administration  (FDA)  in  response  to  FDA's  request,  dated 


These  agency  records  contain  one  or  more  of  the  following  categories  of  non-public  information,  including 
information  the  public  disclosure  of  which  may  be  prohibited  by  law: 
[CDC  checks  applicable  numbers  below] 

—  trade  secrets; 

—  confidential  commercial  or  financial  information; 

—  information  the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  of  personal 

privacy; 

—  information  subject  to  the  Privacy  Act;  -' 

—  intra-agency  records; 

—  records  or  information  compiled  for  law  enforcement  purposes;  or 

—  information  protected  for  national  security  reasons. 
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FDA  shall  notify  the  appropriate  office  of  the  information-sharing  agency  if  there  are  any  attempts 
to  obtain  shared  information  by  compulsory  process,  including  but  not  limited  to.  Freedom  of  Information 
Act  requests,  subpoenas,  discovery  requests,  and  litigation  complaints  or  motions. 

FDA  shall  notify  the  information-sharing  agency  before  complying  with  any  judicial  order  that  compels 
the  release  of  such  information  so  that  FDA  and/or  CDC  may  take  appropriate  measures,  including  filing 
a  motion  with  the  court  or  an  appeal. 

FDA  has  agreed,  by  this  letter  or  e-mail  and  by  a  signed  request  letter  dated ,  not  to  publicly 

disclose  the  above-described  information  without  prior  written  permission  of  CDC.  FDA  acknowledges 
that  applicable  laws  and  regulations  may  prohibit  the  disclosure  of  such  information.  See,  e.g.,  21 
U.S.C.3310);  18  U.S.C.  1905,  21  CFR  parts  20  and  21,  42  CFR  parts  5  and  5b,  and  42  U.S.C.  301(d). 
FDA  also  agrees  to  comply  with  the  principles  and  procedures  set  forth  in  the  Memorandum 
ofUnderstanding  between  FDA  and  CDC,  cite 

[Model  Transmittal  letter  from  FDA  to  CDC] 

This  letter  accompanies  agency  records  that  the  Food  and  Drug  Administration  (FDA)  is  sharing  with 

the  Center  for  Disease  Control  and  Prevention  (CDC)  in  response  to  CDC's  request,  dated . 

These  agency  records  contain  one  or  more  of  the  following  categories  of  non-public  information,  including 
information  the  public  disclosure  of  which  may  be  prohibited  by  law: 

[FDA  checks  applicable  numbers  below] 

—  trade  secrets; 

—  confidential  commercial  or  financial  information; 

—  information  the  disclosure  of  which  would  constitute  a  clearly  unwarranted  invasion  ofpersonal 

privacy;  ' 

—  information  subject  to  the  Privacy  Act; 

—  intra-agency  records; 

—  records  or  information  compiled  for  law  enforcement  purposes;  or 

—  information  protected  for  national  security  reasons. 
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CDC  shall  notify  the  appropriate  office  of  the  information-shanng  agency  if  there  are  any  attempts 
to  obtain  shared  information  by  compulsory  process,  including  but  not  limited  to.  Freedom  of  Information 
Act  requests,  subpoenas,  discovery  requests,  and  litigation  complaints  or  motions. 

CDC  shall  notify  the  information-sharing  agency  before  complying  with  any  judicial  order  that  compels 
the  release  of  such  information  so  that  the  FDA  and/or  CDC  may  take  appropriate  measures  including 
filing  a  motion  with  the  court  or  an  appeal. 

CDC  has  agreed,  by  this  letter  or  e-mail  and  by  a  signed  request  letter  dated ,  not  to  publicly 

disclose  the  above-described  information  without  prior  written  permission  of  FDA.  CDC  acknowledges 
that  applicable  laws  and  regulations  may  prohibit  the  disclosure  of  such  information.  See,  e.g.,  21 
U.S.C.331(j);  18  U.S.C.  1905,  and  21  CFR  parts  20  and  21,  42  CFR  parts  5  and  5b,  and  42  U.S.C.301(d). 
CDC  also  agrees  to  comply  with  the  principles  and  procedures  set  forth  in  the  Memorandum  of  - 
Understanding  between  FDA  and  CDC,  cite. 


(FR  Doc.  00-31591  Filed  12-11-00;  8:45  alnl 

BtLUNfi  CODE  4160-01-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request:  A  Nested  Case- 
Control  Study  of  Lung  Cancer  and 
Diesel  Exhaust  Among  Non-Metal 
Miners 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  26,  2000, 
page  24490,  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  piu-pose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995.  unless  it  displays  a 
currently  valid  OMB  control  number. 


Proposed  Collection 

Title.  A  Nested  Case-Control  Study  of 
Lung  Cancer  and  Diesel  Exhaust  Among 
Non-Metal  Miners.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  nested 
case-control  study  will  examine  limg 
cancer  in  non-metal  miners  and  its 
association,  if  any,  with  diesel  exhaust 
exposure.  The  study  will  involve 
approximately  160  deaths  fi-om  lung 
cancer  (the  actual  niunber  will  depend 
on  the  number  of  deaths  occiuring,  but 
based  on  national  rates  we  expect  160), 
and  four  controls  matched  to  each 
death,  identified  from  the  cohort. 
Controls  will  be  matched  on  miners, 
gender,  race/ethnicity  and  year  of  birth 
(within  5  years).  Detailed  information 
regarding  exposure  to  diesel  exhaust 
will  be  obtained  from  employment 
records  and  measurements  of  diesel 
exhaust  siurogates.  Information  on 
potential  confounders  will  be  obtained 
by  interview  and  from  environmental 
measurements.  This  information  will  be 
used  in  a  study  by  the  National  CanCer 
Institute  and  the  National  Institute  for 
Occupational  Safety  and  Health  to 
examine  risk  of  mortality  from  lung 
cancer  for  various  measures  of  diesel 
exhaust  exposure,  adjusted  for  smoking 
and  other  potential  confoimders. 
Frequency  of  Response:  Single-time 
study.  Affected  Public:  Individuals. 
Type  of  Respondents:  Workers  or  next  of 


kin  of  workers.  The  annual  reporting 
burden  is  as  follows:  Estimated  niunber 
of  Respondents:  227;  Estimated  Nxmiber 
of  Responses  per  Respondent:  One; 
Average  Burden  Hours  per  Response: 
1.0;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  227.  There  are  no 
Capital  Costs,  Operating  Costs,  and/or 
Maintenance  Costs  to  report 

Request  for  Comments 

Written  conunents  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 


notice,  especially  regarding  the 
estimated  public  biuden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  And  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Debra  Silverman,  NCI  Project  Director, 
National  Cancer  Institute,  Executive 
Plaza  South,  Room  8108,  Rockville, 
Maryland  20892-7240,  or  call  non-toll- 
free  number  (301)  435-4716,  or  FAX 
your  request  to  (301)  402-1819,  or  E- 
mail  your  request,  including  your 
address,  to  Silvermd@exhange.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  11,  2001. 

Dated:  December  1,  2000. 
Reesa  Nichols, 

OMB  Project  Clearance  Liaison. 
[FR  Doc.  00-31522  Filed  12-11-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Peter  A.  Soukas,  J.D..  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496^7056  ext.  268;  fax:  301/402-0220; 
e-mail:  soukasp@od.nih.gov.  A  signed 
Confidential  Disclosiu^  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Antibodies  and  Other  Ligands  Directed 
Against  KIR2DL4  Receptor  for 
Production  of  Interferon-Gamma 

Eric  Long,  Sxunati  Rajagopalan  (NIAID) 

DHHS  Reference  No.  E-255-00/0  filed 
23  Oct  2000 

Interferon-gamma  is  a  potent  antiviral 
and  antimicrobial  substance  produced 
by  natm-al  killer  (NK)  white  blood  cells. 
NIK  cells  are  activated  during  infections 
by  viruses  and  by  other  intracellular 
pathogens,  such  as  parasites  and 
bacteria.  Soluble  substances,  such  as 
interleukins,  produced  by  infected  cells 
activate  NK  cells  to  secrete  interferon- 
gamma.  Injection  of  interleukins  into 
patients  to  stimulate  NK  cells  to  secrete 
interferon-gamma  has  not  been  a 
successful  therapeutic  approach  because 
of  the  toxicity  involved.  The  invention 
is  based  on  the  discovery  by  the 
inventors  that  activation  of  the  KIR2DL4 
receptor  expressed  by  all  NK  cells 
stimulates  them  to  produce  interferon- 
gamma.  The  invention  claims 
monoclonal  antibodies  and  derivatives 
thereof,  as  well  as  natural  and  synthetic 
ligands  of  KIR2DL4  that  can  be  utilized 
to  stimulate  interferon-ganuna 
production  by  NK  cells  without  any 
other  stimulus.  The  possibility  of 
inducing  interferon-gamma  production 
by  NK  cells  without  the  toxic  side 
effects  of  interleukins  could  be  an 
effective  therapy  for  various  types  of 
infections  and  of  cancers.  Also  claimed 
in  the  invention  are  methods  of  treating 
various  cancers  and  viral  infections, 
methods  of  treating  autoimmime 
disease,  and  methods  of  administration 
of  the  antibody  or  derivatives  thereof. 

Ixodes  scapularis  Tissue  Factor 
Pathway  Inhibitor 

Ivo  Francischetti,  Jesus  Valenzuela,  Jose 

Ribeiro  (NLMD) 
DHHS  Reference  No.  E-208-00/0  filed 

05  Oct  2000 

Ixodes  scapularis  is  a  blood-sucking 
tick  and  the  principal  vector  of  Lyme 
disease,  a  spirochetal  illness  caused  by 
Borrelia  burgdorferi  and  now  the  most 
common  vector-borne  infection  in  the 
Uiiited  States;  more  than  50,000  cases 
have  been  reported  during  the  last  ten 
years.  The  salivary  gland  of  I.  scapularis 
has  a  number  of  pharmacologically 
active  molecules  that  help  the  tick  to 
successfully  feed  on  blood,  such  as 
inhibitors  of  complement  system,  in 
addition  to  coagulation  and  platelet 
aggregation  inhibitors.  This  invention 
describes  Ixolaris,  a  protein  that  inhibits 
the  initiation  of  blood  coagulation  by 
inhibition  of  components  of  the 
extrinsic  pathway.  Accordingly,  Ixolaris 
blocks  Factor  X  activation  by  Factor 
VIIa/TissueFactor,  it  attenuates  Factor 


Xa  production  by  the  prothrombinase, 
and  inhibits  fibrin  formation  in  a 
diluted  prothrombin  time.  Ixolaris  is 
highly  specific  since  it  does  not  inhibit 
other  serine  proteases.  Because  Ixolaris 
has  anticoagulant  properties,  it  could  be 
used  to  ameliorate  a  number  of  clinical 
conditions  such  as  disseminated 
intravascular  coagulation,  and 
hypercoagulation  states.  In  addition, 
Ixolaris  may  be  useful  as  a  vaccine 
candidate  for  Lyme  disease  because 
inactivation  of  Ixolaris  by  antibodies 
may  make  transmission  of  Borrelia 
biu^dorferi  more  difficult.  In  addition  to 
the  composition  of  Ixolaris,  the 
invention  claims  vaccines  utilizing 
Ixolaris,  methods  of  stimulating  an 
immune  response,  and  methods  of 
treatment  of  restenosis,  arterial 
thrombosis,  and  stroke. 

Ixodes  Salivary  Anticomplement 
Protein 

Jose  Ribeiro  (NIAID),  Jesus  Valenzuela 
(NLMD),  Rosane  Charlab  (NLMD), 
Thomas  Mather  (EM) 

DHHS  Reference  No.  E-207-00/0  filed 
28  Sep  2000 

This  invention  describes  Isac,  a  novel 
anticomplement  protein  that  can  be 
isolated  and  piuified  from  I.  scapularis 
(tick)  saliva  that  may  be  useful  as  a 
peptide  vaccine  against  Lyme  disease. 
Because  inactivation  of  Isac  by 
antibodies  will  make  transmission  of 
Borrelia  burgdorferi  to  humans  more 
difficult,  Isac  is  an  ideal  candidate  for 
a  Lyme  disease  vaccine.  Isac  disrupts 
the  alternative  complement  pathway  by 
inhibiting  factors  Bb  and/or  C3b, 
preventing  cell  lysis  and  anaphylatoxin 
production.  The  inventors  have  foimd 
no  similarity  to  any  protein  in  GenBank 
for  Isac.  Isac  may  also  be  used  in 
situations  where  alternative 
complement  activation  is  implicated 
such  as  in  rheumatoid  conditions  such 
as  lupus  erythematosus  or  juvenile 
arthritis.  The  invention  is  further 
described  in  Ribeiro  et  al.,  "Pxu-ification, 
cloning,  and  expression  of  a  novel 
salivary  anticomplement  protein  from 
the  tick,  Ixodes  scapularis,"  J  Biol. 
Chem.  2000  Jun  23;  275(25):18717-23. 

LL-37  Is  an  Immunostimulant 

Oleg  Chertov  (NCI),  Joost  Oppenheim 
(NCI),  De  Yang  (NCI),  Qian  Chen 
(NCI),  Ji  Wang  (NCI),  Mark  Anderson 
(EM),  Joseph  Wooters  (EM) 
DHHS  Reference  No.  E-285-00/0  filed 
21  Sep  2000 

This  invention  relates  to  use  of  an 
antimicrobial  peptide  as  a  vaccine 
adjuvant.  LL-37  is  the  cleaved 
antimicrobial  37-residue  C-terminal 
peptide  of  hCAPl8,  the  only  identified 
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member  in  humans  of  a  family  of 
proteins  called  cathelicidins.  LL-37/ 
hCAPl8  is  produced  by  neutrophils  and 
various  epithelial  cells.  LL-37  is  well 
known  as  an  antimicrobial  peptide. 
However,  although  antimicrobial 
peptides  have  generally  been  considered 
to  contribute  to  host  innate 
antimicrobial  defense,  some  of  them 
may  also  contribute  to  adaptive 
immimity  against  microbial  infection. 
The  inventors  have  shown  that  LL-37 
utilizes  formyl  peptide  receptor-like  1 
(FPLRl)  as  a  receptor  to  activate  human 
neutrophils,  monocytes,  and  T  cells. 
Since  leukocytes  participate  in  both 
innate  and  adaptive  immunity,  the  fact 
that  LL-37  can  chemoattract  human 
leukocytes  may  provide  one  additional 
mechanism  by  which  LL-37  can 
contribute  to  host  defense  against 
microbial  invasion,  by  participating  in 
the  recruitment  of  leukocytes  to  sites  of 
infection.  The  invention  claims  methods 
of  enhancing  immune  responses 
through  the  administration  of  LL-37 
alone,  in  conjimction  with  a  vaccine, 
and  methods  of  treating  autoimmune 
diseases.  The  invention  is  further 
described  in  Chertov  et  al.,  "LL-37,  the 
neutrophil  granule-and  epithelial  cell- 
derived  cathelicidin,  utilizes  formyl 
peptide  receptor-like  1  (FPRLl)  as  a 
receptor  to  chemoattract  human 
peripheral  blood  neutrophils, 
monocytes,  and  T  cells,"  J  Exp.  Med. 
2000  Oct  2:192(7):1069-74. 

A  Method  for  Bioconpigation  Using 
Diels- Alder  Cycloaddition 

Vince  Pozsgay  (NICHD) 

DHHS  Reference  No.  E-1 2 6-00/0  filed 
09  Aug  2000 

This  invention  relates  to  a  new 
method  for  the  synthesis  of  conjugate 
vaccines  using  the  Diels-Alder 
cycloaddition  reaction  to  covalently 
attach  a  carbohydrate  antigen  from  a 
pathogen  to  a  protein  carrier.  The  Diels- 
Alder  reaction  has  not  been  extended  to 
conjugation  involving  biopolymers  or 
other  types  of  polymeric  materials. 
Advantages  of  this  method  are  that 
cross-linking  during  conjugation  is 
entirely  avoided  in  addition  to  the  mild 
chemical  conditions  under  which  this 
synthesis  method  proceeds.  Diels-Alder 
reactions  commonly  take  place  in  high- 
temperature  environments;  the  method 
contemplated  by  this  invention  takes 
place  at  much  lower  temperatures.  In 
addition  to  claiming  methods  of 
synthesis  for  conjugate  vaccines  using 
the  Diels-Alder  cycloaddition,  the 
patent  application  claims  vaccines 
produced  utilizing  the  method,  and 
methods  of  inducing  antibodies  which 


react  with  the  polysaccharides 
contemplated  by  the  invention. 

5-Substituted  Derivatives  of 
Conformationally  Locked  Nucleoside 
Analogues 

Victor  Marquez,  Pamela  Russ  (NCI) 
DHHS  Reference  No.  E-249-00/0  filed 
26  Jul  2000 

This  invention  relates  to  5-substituted 
derivatives  of  conformationally  locked 
nucleoside  analogues  and  methods  of 
using  these  derivatives  as  antiviral  and 
anticancer  agents.  The  compounds 
contemplated  by  the  invention  are 
nucleoside  analogues  where  the  5- 
substituent  is  a  halogen,  alkyl,  alkene, 
halovinyl  or  alkyne  group,  and  the 
nucleotide  base  is  cytosine  or  uracil. 
The  aneilogues  are  particularly  effective 
in  treating  viral  infections,  specifically 
infections  of  DNA  viruses  such  as 
Herpes  simplex  virus  (HSV),  Varicella 
zoster  virus  (VSV),  Epstein  Barr  virus 
(EBV),  and  Cytomegalovirus  (CMV)  as 
well  as  members  of  the  Poxviridae 
family.  The  inventors  have 
demonstrated  in  plaque  reduction 
assays  that  5-substituted  uracils  {bromo, 
iodo,  and  bromovinyl)  attached  to  a 
bicyclo[3.1.0]hexane  template  are  thirty 
times  more  potent  than  acyclovir  against 
HSV-1  and  HSV-2. 

Bacteriophage  Having  Multiple  Host 
Range 

Carl  Merril  (NIMH),  Sankar  Adhya 

(NCI),  Dean  Scholl  (NIMH) 
DHHS  Reference  No.  E-257-00/0  filed 

25  Jul  2000 

Recently,  there  has  been  a  renewed 
interest  in  the  use  of  phages  to  treat 
bacterial  infections.  The  inventors  have 
discovered  FKl-5,  a  highly  lytic,  non- 
lysogenic,  stable  bacteriophage  with  the 
abihty  to  kill  bacteria  rapidly,  making  it 
a  good  candidate  for  phage  therapy.  The 
designation  FKl-5  denotes  the  phage's 
ability  to  infect  E.  coli  strains  that 
contain  the  Kl  polysaccharide  in  their 
outer  capsule  as  well  as  E.  coli  strains 
that  contain  the  K5  polysaccharide  in 
their  outer  capsule.  Sequence  analysis 
of  the  tail  proteins  of  phage  FKl-5  by 
the  inventors  has  shown  that  they  are 
arranged  in  a  cassette  structiu'e, 
suggesting  that  the  host  range  of  phages 
can  be  broadened  to  other  K  antigens, 
and  even  possibly  other  species  of 
bacteria  by  recombinant  techniques. 
FKl-5  has  a  particular  advantage 
because  it  recognizes  and  attaches  to  the 
structures  that  confer  virulence  to 
bacteria.  The  inventors'  demonstration 
that  a  phage  can  contain  multiple  tail 
proteins  that  expand  its  host  range  is 
useful  for  generating  phage  with  broad- 
spectrum  antibacterial  properties  for  the 


treatment  of  infectious  diseases.  The 
inventors  have  completed  in  vitro 
studies  on  this  phage.  Furthermore, 
because  of  the  possibility  of  engineering 
the  expression  of  recombinant  tail 
proteins,  gene  transfer  to  organisms  that 
are  not  normally  infected  by  phages  is 
also  contemplated  by  the  invention. 

Dated:  December  4,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 

[FR  Doc.  00-31525  Filed  12-11-00;  8:45  am] 
BILUNG  CODE  4140-01-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  WTiting 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  appUcations. 

A  Mouse  Model  of  UV-Inducible 
Cutaneous  Malignant  Melanoma 

Glenn  Merlino  et  al.  (NCI) 
DHHS  Reference  No.  E-281-00/0 
Licensing  Contact:  Elaine  White;  301/ 

496-7056  ext.  282;  e-mail: 

gesee@od.nih.gov 

The  current  invention  embodies  a 
genetically  engineered  mouse  harboring 
a  hepatocyte  growth  factor/scatter  factor 
transgene  ("HGF/SF").  The  Met 
signaling  pathway,  which  has  been 
implicated  in  the  development  of 
human  melanoma,  is  chronically 


activated  in  the  HGF/SF  mice.  Upon 
exposm-e  to  a  single  neonatal  dose  of 
erythrogenic  UV  radiation,  the  mice 
develop  cutaneous  malignant  melanoma 
which  is  consistent  with  the 
epidemiology  and  pathogenesis  of 
melanomas  observed  in  himians.  The 
mice,  therefore,  represent  a  valuable 
model  for  studying  the  development  of 
malignant  melanoma  in  humans,  for 
determining  the  consequences  of 
ultraviolet  radiation,  and  for  assessing 
the  efficacy  of  therapeutic  agents  and 
vaccines  against  melanoma.  While  no 
patent  rights  are  available  for  this 
invention,  breeding  pcurs  of  mice  are 
available  for  licensing  via  Biological 
Materials  License  Agreements. 

Gamma-GIutamyl  Transpeptidase 
Inhibitors:  Novel  Chemotherapeutic 
Agents 

Robert  E.  London,  Scott  A.  Gabel 

(NIEHS) 
DHHS  Reference  No.  E-243-00/0  filed 

05  Oct  2000 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rodrigiu^od. nih.gov 

Ganuna-glutamyl  transpeptidase 
(GGTP)  plays  a  central  role  in  the 
metabolism  of  glutathione.  It  has  been 
shown  to  be  a  marker  for  neoplasia  and 
cell  transformation,  and  it  is  induced  by 
the  presence  of  many  anti-cancer  drugs. 
Common  human  epithelial  tumors, 
mcluding,  but  not  necessarily  limited 
to,  breast,  ovarian  and  prostate  tiunors 
are  GGTP-positive.  The  invention 
relates  to  novel  inhibitors  of  GGTP,  and 
their  use  to  treat  cancer.  In  particular, 
the  technology  could  be  used  to  (1) 
interfere  with  glutathione  metabolism  in 
GGTP-positive  cancers  by  perhaps 
altering  the  cellular  orientation  of 
GGTP;  (2)  potentiate  the  effects  of 
radiation  and  chemotherapeutic  drugs, 
in  particular,  cisplatin,  on  cancer  cells 
by  interfering  with  cysteine  recycling 
and  glutathione  regeneration;  and  (3) 
reduce  renal  toxicity  for  some 
chemotherapeutic  drugs  by  blocking  the 
metabolism  of  glutathione-conjugates 
into  toxic  agents,  e.g.,  mercapturic 
acids.  The  patent  application  contains 
composition  of  matter  claims  as  well  as 
method  claims. 

Protein  Kinase  A  and  the  Carney 
Complex 

Constantine  A.  Stratakis,  Lawrence  S. 

Kirschner  (NICHD) 
DHHS  Reference  No.  259-00/0  filed  25 

Aug  2000 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rodrigiir@od.nih.gov 

The  present  invention  provides 
compositions  and  methods  useful  in  the 


diagnosis  and  prognosis  of  Carney 
complex  (CNC),  as  well  as  methods  and 
compositions  for  the  identification  of 
compounds  useful  in  the  treatment  and/ 
or  prevention  of  CNC.  CNC  is  a  multiple 
endocrine  neoplasia  syndrome  that 
affects  the  adrenal  cortex,  pituitary 
gland,  thyroid  gland  and  gonads. 
Additionally,  compositions  and 
methods  are  provided  for  the  diagnosis 
and  treatment  of  conditions  associated 
with  skin  pigmentation  defects, 
including  but  not  limited  to,  freckling, 
as  well  as  endocrine  tumors  including, 
but  not  limited  to,  adrenal  and  pituitary 
tumors.  Finally,  compositions  and 
methods  are  provided  for  the  diagnosis 
and  treatment  of  various  types  of 
cancers  associated  with  abnormal 
protein  kinase  A  activity,  and  cancers 
and  tumors  in  which  protein  kinase  A 
regulatory  subunit  lA  acts  as  a  tumor- 
suppressor  gene.  These  actions  are 
possible  due  to  the  identification  of 
specific  genetic  sequences,  and  the  use 
of  this  information  in  assay  systems  to 
detect,  diagnose  and  treat  the 
aforementioned  conditions. 

SH2  Domain  Binding  Inhibitors 

Terrence  R.  Burke,  Yang  Gao,  Johannes 

Voight  (NCI) 
DHHS  Reference  No.  E-262-00/0  filed 

22  Aug  2000 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056  ext.  287;  e-mail: 

rodrigur@od.nih.gov 

Signal  transduction,  the  process  of 
relaying  extracellular  messages  to  the 
intracellular  cytoplasm  and  the  nucleus, 
is  critical  to  normal  cellular 
homeostasis,  and  protein-tyrosine 
kinases  play  a  central  role  in  this 
biological  function.  Examples  of  this 
latter  class  of  enzymes  include  the 
PDGF  receptor,  the  FGF  receptor,  the 
HGF  receptor,  members  of  the  EGF 
receptor  family,  including  the  EGF 
receptor  itself  and  erb-B2,  erb-B3  and 
erb-B4  kinases;  the  src  kinase  family, 
Fak  kinase  and  the  Jak  kinase  family. 
Protein-tyrosine  phosphorylation  is 
known  to  be  involved  in  modulating  the 
activity  of  a  variety  of  target  enzymes 
and  in  the  formation  of  specific  complex 
networks  involved  in  signal 
transduction  via  proteins  containing 
specific  amiiio  acid  sequences,  called 
the  Src  homology  2,  or  SH2  domain.  A 
malfunction  in  this  protein-tyrosine 
phosphorylation  through  tyrosine 
kinase  overexpression  and/or 
deregulation,  can  be  manifested  by 
various  oncogenic  and 
hyperproliferative  disorders,  such  as 
cancer,  inflanunation,  autoimmune 
disease,  hyperproliferative  skin 
disorders,  e.g.,  psoriasis  and  allergy/ 
asthma.  The  disclosed  compounds,  e.g. 


peptides,  preferably,  macrocyclic 
peptides,  are  SH2  domain  inhibitors 
with  enhanced  binding  affinity.  The 
claims  of  the  current  application  are 
directed  to  compositions  of  matter  and 
methods  of  use  which  provide  for  the 
diagnosis,  testing  and  treatment  of  the 
aforementioned  disease  states. 

Use  and  Targeting  of  CD98  Light-Chain 
Proteins  in  "rherapies  for  Thyroid 
Hormone  Disorders 

Yun-Bo  Shi  (NICHD) 

DHHS  Reference  No.  E-054-00/0  filed 

30  Jun  2000 
Licensing  Contact:  Marlene  Shinn;  301/ 

496-7056  ext.  285;  e-mail: 

shinnm@od.nih.gov 

Thyroid  hormone  disorders  are  among 
the  most  common  problems  in  the 
Western  world.  These  include  hypo-and 
hyper-thyroidism  (including  goiter),  as 
well  as  obesity  and  developmental 
abnormalities  caused  by  excess  or 
deficient  levels  of  thyroid  hormones 
during  pregnancy. 

The  NIH  announces  the  discovery  of 
a  protein,  which  is  a  member  of  the 
CD98  light-chain  permease  family, 
which  acts  as  a  thyroid  hormone 
transporter  across  vertebrate  cell 
membranes.  This  protein  provides  a 
missing  link  in  the  chain  by  which 
thyroid  hormones  in  the  blood  reach  the 
cell  nucleus.  By  utilizing  the  CDNA  of 
this  protein,  genomic  libraries  can  be 
screened  for  sequences  capable  of  being 
used  as  primers  for  use  in  diagnostics. 
Also,  by  targeting  this  protein  through 
drug  discovery,  new  treatments  for 
thyroid  disorders  may  be  found  and 
developed. 

Method  of  Regulating  Interleukin-12 
(IL-12)  Production  by  Administering 
CCR5  Agonists  and  Antagonists 

Sher  et  al.  (NLAID) 
PCT/USOO/01019  filed  14  Jan  2000 
Licensing  Contact:].?.  Kim;  301/496- 

7056  ext.  264;  e-mail: 

kimj@od.nih.gov 

Interleukin-12  (IL-12)  is  a  cytokine 
produced  by  the  body  which  is 
necessary  for  the  development  of 
effective  cellular  inunimity  against 
many  microbial  agents.  Increasing  IL-12 
production  has  been  shown  to  both 
enhance  the  immune  clearance  of 
microbial  agents  as  well  as  augment  the 
protection  induced  by  vaccines.  At  the 
same  time  a  number  of  inflammatory 
diseases  are  associated  with  the  excess 
production  of  this  cytokine.  Therefore, 
methods  are  needed  to  both  boost  IL-12 
production  for  the  induction  of  host 
resistance  as  well  as  suppress  it  to  treat 
these  immunopathologic  disorders. 

The  present  invention  relates  to 
methods  for  increasing  IL-12 
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production  in  a  cell  by  administering 
CCR5  agonists  and  methods  for 
decreasing  IL,-12  production  in  a  cell 
administering  CCR5  antagonists.  The 
invention  also  relates  to  methods  for 
increasing  IL-1 2  production  by 
administering  CCR5  agonists  and  to 
methods  for  decreasing  IL-1 2 
production  in  a  subject  by  administering 
CCR5  antagonists. 

Dated:  November  11,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institu  tes  of  Health . 
[FR  Doc.  00-31526  Filed  12-11-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  7,  2000. 

Time:  9:00  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler.  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  ExecuUve  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda.  MD  20892-9608,  301/443-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  7,  2000. 

Time:  10:30  a.m.  to  11:00  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150.  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  December  4,  2000. 

La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31518  Filed  12-11-00;  8:45  am] 

BtLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiue  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 
Date:  January  23-24,  2001. 


Open:  January  23.  2001, 1:00  p.m.  to  5:00 
p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  9000  Rockville  Pike,  Building  31. 
Conference  Room  10,  Bethesda.  MD  20892. 

Closed:  January  24.  2001,  9:30  a.m.  to  1:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  emd/or  proposals. 

Place:  9000  Rockville  Pike,  Building  31. 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Mary  Leveck,  PhD, 
Associate  Director  for  Scientific  Programs. 
NINR,  NIH,  Building  31,  Room  5B05, 
Bethesda,  MD  20892,  (301)  594-5963. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December  4,  2000. 

La  Verne  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  00-31519  Filed  12-11-00;  8:45  am] 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pm-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council. 

Dote.- January  18-19^  2001. 

C/osec/:  January  18,  2001,  10:30  a.m.  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20392. . 

Open:  January  19,  2001,  8:30  a.m.  to 
adjournment. 

Agenda:  Presentation  of  NIMH  Director's 
Report  and  discussion  of  NIMH  program  and 
policy  issues. 

Place:  National  Institute  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6.  Bethesda.  MD  20892. 

Contact  Person:  Jane  A.  Steinberg.  PHD, 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Mental  Health,  NIH, 
Neuroscience  Center.  6001  Executive  Blvd., 
Room  6154,  MSC  9609,  Bethesda,  MD  20892- 
9609,  301-443-5047. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  4,  2000. 

La  Verne  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31520  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b((c)(6),  Title  5 
U.S.C  ,  as  amended.  The  contract 
proposals  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  contract  proposals,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Michael  J.  Moody, 
Scientific  Review  Administrator,  Division  of 


Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-3367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  4,  2000. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31521  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Biotechnology  Activities; 
Recombinant  DNA  Research: 
Proposed  Actions  Under  the  NIH 
Guidelines 

AGENCY:  National  Institutes  of  Healtii 
(NIH),  PHS,  DHHS. 
ACTION:  Notice  of  proposed  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(NIH  Guidelines). 

SUMMARY:  The  NIH  is  proposing  changes 
to  the  NIH  Guidelines  to  enhance  its 
oversight  of  human  gene  transfer 
research  by  making  modifications  to  the 
reporting  and  analysis  of  serious 
adverse  events  in  human  gene  transfer 
research  studies.  The  purpose  of  this 
Notice  is  to  inform  the  public  about  the 
proposed  changes  and  to  seek  public 
comment  on  them.  The  proposed 
changes  involve  four  main  issues:  (1) 
The  scope  and  timing  of  serious  adverse 
event  reporting:  (2)  public  access  to 
information  about  serious  adverse 
events;  (3)  protection  of  individually 
identifiable  patient  information  as  it 
relates  to  serious  adverse  event 
reporting;  and  (4)  a  new  mechanism  for 
the  review  and  assessment  of  data  on 
serious  adverse  events  and  other 
relevant  safety  information. 

The  NIH  currenUy  requires  all  serious 
adverse  events  to  be  reported 
immediately  whether  or  not  they  are 
expected  or  considered  to  be  associated 
with  the  gene  transfer  product.  The  first 
proposed  change  would  require 
expedited  reporting  for  those  serious 
adverse  events  that  are  unexpected  and 
considered  possibly  associated  with  the 


use  of  the  gene  transfer  product.  The 
proposed  change  also  provides 
timeframes  for  expedited  reporting  and 
definitions  of  serious,  associated,  and 
unexpected  adverse  events.  Under  this 
proposal,  other  reportable  serious 
adverse  events  would  be  included  in 
annual  reports. 

The  second  proposed  change  would 
clarify  that  serious  adverse  event  reports 
submitted  to  the  NIH  may  not  be 
classified  as  confidential  information 
and  that  trade  secret  or  other 
commercial  confidential  information 
should  not  be  included  in  serious 
adverse  event  reports. 

The  third  proposed  change  adds 
specific  language  to  the  NIH  Guidelines 
to  prohibit  the  submission  of 
individually-identifiable  patient 
information  in  serious  adverse  event 
reports. 

The  fourth  and  final  change  is  the 
establishment  of  a  working  group  of  the 
NIH  Recombinant  DNA  Advisory 
Committee  (RAC),  to  be  known  as  the 
NIH  Gene  Transfer  Safety  Assessment 
Board,  that  will  be  responsible  for  the 
review  and  analysis  of  serious  adverse 
event  reports  and  other  relevant  safety 
information  in  gene  transfer  research 
studies.  The  working  group  will  report 
safety  information  to  the  RAC  and 
information  will,  thereby,  be 
disseminated  to  the  scientific  and 
patient  communities  and  the  public. 
DATES:  The  public  is  encouraged  to 
submit  written  comments  on  these 
proposed  changes.  Comments  may  be 
submitted  to  NIH  Office  of 
Biotechnology  Activities  (OBA)  in  paper 
or  electronic  form.  Comments  received 
on  or  before  February  10,  2002  will  be 
reproduced  and  distributed  to  the  RAC 
for  consideration  at  a  future  meeting  to 
be  announced. 

All  comments  received  in  response  to 
this  notice  will  be  considered  by  the 
NIH  and  will  be  available  for  public 
inspection  in  the  NIH  OBA  office 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION:  If  you  have 
questions,  or  require  additional 
information  about  these  proposed 
changes,  please  contact  OBA  by  e-mail 
at  oba@od.nih.gov,  or  telephone  at  301- 
496-9838.  Comments  can  be  submitted 
to  the  same  email  address  or  by  fax  to 
301-496-9839  or  mail  to  the  Office  of 
Biotechnology  Activities,  National 
Institutes  of  Health,  Building  1,  Room 
103,  Bethesda,  Maryland  20892. 

For  additional  information  about  the 
RAC  meeting  at  which  these  proposed 
changes  will  be  deliberated,  please  visit 
the  NIH/OBA  Web  site  at:  http:// 
www.nih  .gov/od/oba/. 
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SUPPLEMENTARY  INFORMATION: 
Introduction 

NIH's  oversight  of  human  gene 
transfer  research,  especially  its 
requirements  for  serious  adverse  event 
reporting  in  human  gene  transfer 
research,  has  been  the  subject  of  an  in- 
depth,  year-long,  public  debate  and 
discussion.  In  September  1999,  the  RAC 
initiated  a  discussion  relating  to  public 
access  to  serious  adverse  event  reports. 
The  RAC's  interest  in  this  issue  was 
prompted  by  claims  from  several  human 
gene  transfer  investigators  and  sponsors 
that  serious  adverse  event  reports  were 
confidential,  commercial  information 
and,  therefore,  should  not  be  made 
publicly  available.  In  November, 
following  the  death  of  a  participant  in 
a  human  gene  transfer  research 
protocol — a  death  directly  attributable 
to  the  study — a  number  of  new  concerns 
arose  about  the  collection,  analysis,  and 
dissemination  of  gene  transfer  safety 
information.  The  RAC  subsequently 
expanded  its  discussions  to  include  the 
scope  and  timing  of  NIH  reporting 
requirements  for  serious  adverse  events 
and  investigator  compliance  with  those 
requirements. 

m  December  1999,  the  NIH  Director 
established  the  Advisory  Committee  to 
the  Director  (ACD)  Working  Group  on 
NIH  Oversight  of  Clinical  Gene  Transfer 
Research.  The  charge  to  this  Working 
Group  was  to  review  the  role  of  NIH  in 
oversight  of  this  area  of  research, 
including  an  assessment  of  protocol 
review,  analysis  of  serious  adverse  event 
reports,  and  the  interaction  between  the 
various  Federal  agencies  and  local 
oversight  bodies  involved  in  regulation 
and  oversight  of  this  research.  The  ACD 
Working  Group  met  four  times  and 
issued  a  final  report  to  the  ACD,  which 
concurred  with  the  Working  Group's 
recommendations.  The  ACD  Working 
Group  report  is  posted  at  the  following 
LIRL: 

The  changes  proposed  in  this  Notice 
respond  to  recommendations  made  by 
the  ACD  and  by  the  RAC.  They  also 
reflect  the  views  expressed  by  patients, 
patient  advocates,  investigators, 
industry  representatives,  and 
professional  associations  regarding  the 
purpose,  public  good,  and  appropriate 
scope  of  toxicity  and  safety  data 
collection  and  dissemination  in  human 
gene  transfer  research  subject  to  the  NIH 
Guidelines. 

Background 

The  NIH  Guidelines  (Appendix  M-I- 
C-4)  currently  require  immediate 
reporting  of  all  serious  adverse  events  to 
NIH  OBA,  the  IBC,  the  IRB,  and,  if 
applicable,  the  Office  for  Hmnan 


Research  Protections.  This  NIH 
requirement  for  immediate  reporting  of 
all  serious  adverse  events,  whether  or 
not  they  are  associated  with  the  gene 
transfer  product,  was  added  to  the  NIH 
Guidelines  in  1990,  shortly  after  human 
gene  transfer  studies  began.  Because 
gene  transfer  was  a  novel  and  untested 
area  of  clinical  investigation  and 
because  of  the  potential  risks,  NIH 
determined,  with  advice  from  the  RAC, 
that  it  would  be  prudent  to  collect 
information  on  all  serious  adverse 
events  in  these  studies. 

These  and  other  provisions  of  the  NIH 
GuideUnes  apply  to  NIH-funded  as  well 
as  non-NIH-funded  gene  transfer 
projects  that  are  conducted  at  or 
sponsored  by  an  institution  that  receives 
NIH  support  for  recombinant  DNA 
research.  All  human  gene  transfer 
research  studies  are  also  subject  to  FDA 
regulations  foimd  in  volume  21  of  the 
Code  of  Federal  Regulations  (CFR), 
including  specific  requirements  at  21 
CFR  312.32  related  to  adverse  events. 

Roles  and  Responsibilities  of  NIH  and 
FDA.  The  scope  and  timeframe  of  the 
serious  adverse  event  reporting  to  the 
NIH  and  the  FDA  currently  differ.  As 
noted  above,  NIH  requires  immediate 
reporting  of  all  serious  adverse  events. 
FDA  requires  expedited  reporting  of 
only  those  serious  adverse  events  that 
are  unexpected  and  considered  possibly 
associated  vdth  the  gene  transfer 
product. 

The  two  agencies  also  have  different 
roles  and  responsibilities  with  respect  to 
adverse  event  reports  and  initiate 
different,  but  complementary,  processes 
in  response  to  these  reports.  The  FDA 
conducts  an  analysis  of  an  adverse 
event(s)  and  related  data  and,  if 
necessary,  places  the  study,  and  others 
like  it,  on  clinical  hold  imtil  the  safety 
issues  have  been  adequately  addressed. 
The  FDA  is  required  by  law  to  maintain 
the  confidentiality  of  all  information 
connected  with  an  investigational  new 
drug  (IND).  In  contrast,  the  reporting  of 
serious  adverse  events  to  NIH  enables 
the  identification  of  trends  in  serious 
adverse  events,  the  assessment  of  their 
significance  for  the  safety  of  patients 
enrolled  in  similar  human  gene  transfer 
studies,  and  public  discussion  by  the 
RAC  of  important  developments  in  the 
safety  of  human  gene  transfer  research. 

Confidentiality  of  Adverse  Event 
Reports.  In  September  1999,  the  RAC 
initiated  disq^ssions  regarding  public 
access  to  serious  adverse  event 
information.  This  discussion  was  in 
response  to  several  serious  adverse 
event  reports  submitted  to  OBA  which 
were  labeled  as  confidential.  The  NIH 
has  always  acknowledged  and  affirmed 
the  need  to  protect  trade  secret  and 


other  proprietary  information,  such  as 
the  details  of  a  sponsor's  manufactiuing 
process,  and  this  principle  is 
accommodated  in  the  NTH  Guidelines. 
The  concept  that  reports  of  serious 
adverse  events  should  be  considered 
from  a  commercial  standpoint  as 
confidential,  however,  is  contrary  to 
NIH's  commitment  to  public  access  to 
information  about  the  safety  of  human 
gene  transfer  research.  Since  the  NIH 
Guidelines  were  not  explicit  about  the 
confidentiality  of  serious  adverse  event 
reports,  NIH  OBA  asked  the  RAC  to 
consider  whether  the  NIH  Guidelines 
should  be  modified  to  clarify  the 
requirement  for  public  access  to  these 
reports.  In  response,  the  RAC  issued  the 
following  consensus  statement: 

Adverse  event  reports  shall  not  be 
designated  as  confidential,  either  in  whole  or 
in  part.  Adverse  event  reports  are  essential  to 
decision-making  by  IBCs,  IRBs,  and  potential 
subjects  of  gene  transfer  research  in  humans. 
The  public  disclosure  of  adverse  events  is 
also  essential  to  public  understanding  and 
evaluation  of  gene  transfer  in  humans. 
Adverse  event  reports  must  be  made 
available  for  public  discussion  without  the 
inclusion  of  proprietary  or  trade  secret 
information. 

Compliance  with  NIH  Adverse  Event 
Reporting  Requirements.  Subsequent  to 
the  death  of  a  participant  in  a  human 
gene  transfer  research  protocol,  which 
was  directly  attributable  to  the  study, 
NIH  OBA  called  on  investigators 
conducting  related  studies  to  submit 
comprehensive  pre-clinical  and  clinical 
data  from  their  trials.  In  the  course  of 
gathering  and  assessing  this  data,  it 
became  evident  that  serious  adverse  . 
events  were  not  being  reported  to  OBA, 
as  required  by  the  NIH  Guidelines. 
Concerted  efforts  were  immediately 
initiated  to  ensure  enhanced  awareness 
of,  and  compliance  with,  the  reporting 
requirements.  NIH  also  proposed  that 
the  NIH  Guidelines  be  amended  to  make 
the  requirements  for  reporting  serious 
adverse  events  more  explicit.  The 
proposed  amendments  were  published 
for  public  comment  in  the  November  22, 
1999,  Federal  Register  (64  FR  63827). 
The  proposed  amendments  added 
explicit  definitions  and  spelled  out 
timeframes  for  inunediate  reporting  of 
serious  adverse  events. 

In  response  to  the  notice,  NIH  OBA 
received  a  wide  range  of  public 
comments  from  investigators,  sponsors, 
industry,  and  patient  advocacy 
organizations.  Some  commenters 
expressed  vigorous  support  for  the 
requirement  that  all  serious  adverse 
events  be  reported  to  OBA  immediately, 
arguing  that  the  requirement  was 
warranted  for  the  same  reasons  it  was 
established  in  the  first  place'the  field 


was  still  young  and  the  manipulation  of 
genetic  material  posed  risks  that  were 
still  not  fully  known  or  understood. 
Other  commenters  suggested  that  NIH 
harmonize  its  requirements  with  those 
of  the  FDA  so  that  it  would  receive,  on 
an  expedited  basis,  only  those  serious 
adverse  events  that  are  unexpected  and 
considered  to  be  possibly  associated 
with  the  gene  transfer  product,  and,  on 
an  annual  basis,  a  summary  of  adverse 
events  that  are  expected  or  considered 
to  have  other  causes  such  as  disease 
progression  or  concurrent  medications. 
According  to  these  commenters, 
requiring  the  immediate  submission  of 
all  serious  adverse  events  was  counter- 
productive given  the  priority  that 
should  be  placed  on  events  that  are 
imexpected  and  considered  to  be 
possibly  associated  with  the  gene 
transfer  product.  Other  commenters 
stated  that  reporting  any  serious  adverse 
event  to  OBA  was  unnecessary  because 
FDA  receives  such  reports  by  law  and 
has  authority  to  stop  trials  when 
necessary  for  safety  concerns.  Given  that 
most  serious  adverse  events  are 
associated  with  disease  progression,  not 
the  experimental  gene  transfer  product, 
some  commenters  expressed  concern 
that  reporting  of  all  serious  adverse 
events  had  the  potential  to  mislead  or 
confuse  the  public  about  the  cause  of 
adverse  events.  They  argued  that  the 
reporting  of  all  such  events  would  give 
the  public  the  wrong  impression  about 
the  risks  involved  in  human  gene 
transfer  research. 

Members  of  the  RAC  also  expressed 
differing  views  about  the  appropriate 
scope  of  reporting.  At  its  December  10, 
1999,  meeting,  the  Committee  did  not 
reach  a  consensus  on  whether  the 
proposed  amendments  making  more 
explicit  the  requirement  for  immediate 
reporting  of  all  serious  adverse  events 
should  be  adopted.  Consideration  of  the 
proposed  amendments  was  deferred 
pending  further  RAC  deliberations. 
Moreover,  as  noted  previously,  the  ACD 
Working  Group,  formed  in  early 
December  1999,  was  also  charged  with 
considering  the  issue  of  serious  adverse 
event  reporting  in  the  context  of  its 
broader  review  of  NIH's  role  in  the 
oversight  of  human  gene  transfer 
studies. 

After  extensive  deliberations,  the  ACD 
Working  Group  submitted  a  report  to 
the  NIH  ACD  which  concluded  that:  (1) 
public  discussion  of  serious  adverse 
events  is  an  important  component  of  the 
NIH  oversight  process;  (2)  serious 
adverse  events  should  not  be  considered 
trade  secrets  or  proprietary;  (3)  serious 
adverse  event  data  should  be 
disseminated  to  the  public  in  an 
analyzed  and  interpreted  form;  and  (4) 


because  FDA  is  unable  to  disclose 
information,  NIH  OBA  should  continue 
to  receive  reports  of  serious  adverse 
events  directly  from  investigators  or 
sponsors.  With  regard  to  the  scope  of 
what  should  be  reported,  the  ACD 
Working  Group  recommended  that  NIH 
and  FDA  work  together  to  simplify, 
streamline,  and  harmonize  reporting  of 
serious  adverse  events.  The  ACD 
Working  Group  also  agreed  that  all 
reasonable  measures  be  taken  to  protect 
the  privacy  of  the  individual  who 
experienced  the  adverse  event,  without 
compromising  the  health  of  others  in 
similar  trials. 

In  addition,  the  ACD  Working  Group 
affirmed  the  need  to  gather  ciunulative 
data  on  gene  transfer  trials  to  improve 
the  conduct  and  overall  safety  of  such 
research,  noting  that  systematic  analyses 
of  adverse  event  data  could  reveal 
trends  related  to,  for  example,  specific 
diseases,  routes  of  administration,  or 
vectors.  In  this  regard,  the  ACD  Working 
Group  recommended  that  a  new 
mechanism  weis  needed  for  ongoing 
analyses  of  the  nature  and  frequency  of 
adverse  events  reported  over  time, 
analyses  that  woiild  be  made  available 
to  the  RAC,  FDA,  scientific  community, 
and  public.  They  recommended  that  a 
standing  expert  body  be  established  to 
conduct  ongoing  analyses  of  adverse 
event  data.  The  standing  expert  body 
should  include  basic  scientists, 
clinicians,  patient  advocates,  and 
ethicists.  Ad  hoc  members  could  be 
appointed  to  provide  additional 
expertise  on  an  as-needed  basis.  The 
standing  body  should  review  all  reports 
of  adverse  events,  analyze  the  data  for 
trends,  develop  a  cumulative  report  that 
should  be  presented  aimually  at  a 
public  RAC  meeting  and  made  available 
to  the  public,  and  identify  trends  or 
even  single  events  that  may  warrant 
further  public  discussion  or  Federal 
action. 

In  Jime  2000,  the  RAC  reviewed  the 
conclusions  and  recomjnendations  of 
the  ACD  Working  Group  and,  after 
engaging  in  further  discussion  about  the 
appropriate  timing  and  scope  of  serious 
adverse  event  reporting,  endorsed  the 
ACD  Working  Group  recommendations 
by  a  unanimous  vote.  In  September 
2000,  the  full  ACD  reviewed  and 
endorsed  the  recommendations  of  the 
Working  Group  at  a  publicly  accessible 
teleconference. 

The  public  deliberations  of  the  ACD 
and  the  RAC  affirmed  the  importance  of 
NIH's  role  in  ensuring  the  safety  of 
human  gene  transfer  research  studies. 
This  role  differs  from,  and  in  important 
ways  complements,  the  role  of  the  FDA, 
which  is  to  respond  on  a  timely  basis  to 
serious,  life-threatening,  unexpected 


events  that  are  associated  with  the 
investigational  product.  NIH's  role  is  to 
gather  information  about  the  safety  of 
the  field  in  general  and  to  disseminate 
that  information  to  investigators  and  the 
public  with  the  purpose  and  goal  of 
developing  a  body  of  knowledge  about 
the  risks  and  benefits  of  this  form  of 
clinical  investigation. 

The  NIH  concurs  with  the  need  to 
harmonize  Federal  requirements  for 
reporting  serious  adverse  events  and 
other  safety  information.  With  this 
action,  NIH  is  proposing  to  amend  the 
NIH  Guidelines  to  require  expedited 
reporting  of  serious  adverse  events  that 
are  imexpected  and  considered  to  be 
possibly  associated  with  the  use  of  the 
gene  transfer  product.  The  scope  and 
timeframe  for  reporting  these  events  and 
other  safety  information,  as  well  as 
definitions  used,  would  parallel  those  of 
the  FDA  as  set  forth  in  volimie  21  of  the 
CFR.  Submission  of  a  comprehensive 
summary  of  serious  adverse  event  data 
will  be  required  on  an  annual  basis, 
again  in  harmony  with  the  FDA 
requirements. 

"The  comprehensive  public  review  of 
serious  adverse  event  data  by  the  RAC 
is  a  critical  component  of  Federal 
oversight  of  human  gene  transfer 
research.  A  systematic  and  publicly 
accoimtable  review  and  assessment  of 
toxicity  and  safety  data  from  these  trials 
over  time  is  essential  for  identifying 
trends  and  recognizing  patterns  that 
may  have  important  implications  for  the 
future  development  of  himian  gene 
transfer  research.  In  order  to  eniiance 
NIH's  ability  to  perform  this  critical 
function,  and  in  accordance  with  the 
recommendations  of  the  ACD,  the  NIH 
is  proposing  to  establish  a  new 
mechanism  for  the  review  and 
assessment  of  serious  adverse  events. 
The  specific  proposed  mechanism  is  a 
working  group  of  the  RAC,  to  be  known 
as  the  NIH  Gene  Transfer  Safety 
Assessment  Board.  The  working  group's 
specific  functions  would  involve:  (1) 
Reviewing  serious  adverse  event 
reports,  annual  reports,  and  other 
relevant  safety  information  and 
assessing  toxicity  and  safety  data  across 
all  gene  transfer  trials  and  analyzing  the 
data  for  trends;  (2)  identifying 
significant  trends  or  single  events;  (3) 
developing  information  that  will 
enhance  the  development,  design,  and 
conduct  of  human  gene  transfer  clinical 
trials;  and  (4)  reporting  aggregated  data 
to  the  RAC  to  enhance  review  of  new 
protocols  and  to  enhance  public 
understanding  and  awareness  of  the 
safety  of  human  gene  transfer  research 
studies  as  well  as  the  informed 
decision-making  of  potential  trial 
participants.  The  working  group  would 
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be  composed  of  government  and  non- 
governmental experts  in  relevant 
clinical  specialties;  pediatric,  adult,  and 
geriatric  medicine;  relevant  basic 
science  disciplines  such  as  genetics, 
virology,  and  immunology;  biostatistics; 
bioethics;  and  patient  advocacy.  The 
working  group  would  include  liaison 
representation  from  the  FDA.  The 
working  group  would  consist  of 
approximately  15  members,  at  least  two 
of  whom  would  be  RAC  members, 
appointed  by  the  NIH  Director.  The 
working  group  would  meet  quarterly  or 
more  frequently  if  needed. 

Patient  safety  is  the  utmost  concern. 
NIH  believes  that  the  proposed  changes 
will  expand  knowledge,  advance  the 
science  and  ethics  of  the  field  of  human 
gene  transfer  research,  and  optimize 
NIH  oversight  of  the  field. 

Proposed  Amendments  to  the  NIH 
Guidelines 

Although  the  NIH  has  received  a 
considerable  amount  of  valuable  advice 
and  a  range  of  perspectives  from  the 
public  and  advisory  groups,  NIH  wishes 
to  provide  another  opportunity  for 
public  comment  before  finalizing  these 
proposed  amendments  regarding  serious 
adverse  event  reporting.  The  specific 
proposed  amendments  to  the  NIH 
Guidelines  are  as  follows:  (1)  Change 
the  requirements  for  expedited  reporting 
of  serious  adverse  events;  (2)  clarify  that 
trade  secret  or  other  commercial 
confidential  information  should  not  be 
included  in  serious  adverse  event 
reports  and  that  serious  adverse  event 
reports  may  not  be  classified  as 
confidential  information;  (3)  add  a  new 
section  prohibiting  individually 
identifiable  patient  information  from 
being  included  in  serious  adverse  event 
reports;  and  (4)  establish  a  working 
group  of  the  RAC,  to  be  known  as  the 
NIH  Gene  Transfer  Safety  Assessment 
Board,  to  be  responsible  for  the  review 
and  analysis  of  serious  adverse  events 
and  other  relevant  safety  information  in 
gene  transfer  research  studies  and 
dissemination  of  safety  information  to 
the  RAC,  and,  thereby,  to  the  scientific 
and  patient  communities,  and  the 
public. 

A  new  Section  l-E-8  is  proposed  to 
be  added  to  read: 

"Section  I-E-8.  A  'serious  adverse 
event'  is  any  event  occurring  at  any  dose 
that  results  in  any  of  the  following 
outcomes:  Death,  a  life-threatening 
event,  in-patient  hospitalization  or 
prolongation  of  existing  hospitalization, 
a  persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/ 
birth  defect.  Important  medical  events 
that  may  not  result  in  death,  be  life- 
threatening,  or  require  hospitalization 


also  may  be  considered  a  serious 
adverse  event  when,  upon  the  basis  of 
appropriate  medical  judgment,  they  may 
jeopardize  the  human  gene  transfer 
research  subject  and  may  require 
medical  or  siu^ical  intervention  to 
prevent  one  of  the  outcomes  listed  in 
this  definition." 

A  new  Section  I-E-9  is  proposed  to 
be  added  to  read: 

"Section  I-E-9.  An  adverse  event  is 
'associated  with  the  use  of  a  gene 
transfer  product,'  when  there  is  a 
reasonable  possibility  that  the  event 
may  have  been  caused  by  the  use  of  that 
product." 

A  new  Section  I-E-10  is  proposed  to 
be  added  to  read: 

"Section  I-E-10.  An  imexpected 
serious  adverse  event  is  any  serious 
adverse  event  for  which  the  specificity 
or  severity  is  not  consistent  with  the 
risk  information  currently  available  in 
the  protocol." 

Section  rV-B-7.  Principal  Investigator 
(PI)  is  modified  to  read: 

Section  IV-B-7.  Principal  Investigator 
(PI) 

On  behalf  of  the  institution,  the 
Principal  Investigator  is  responsible  for 
full  compliance  with  the  Nffl 
Guidelines  in  the  conduct  of 
recombinant  DNA  research.  A  Principal 
Investigator  engaged  in  human  gene 
transfer  research  may  delegate  to 
another  party,  such  as  a  corporate 
sponsor,  the  reporting  functions  set 
forth  in  Appendix  M,  with  vmtten 
notification  to  NIH  OB  A  of  the 
delegation  and  of  how  the  delegate  may 
be  contacted.  The  Principal  Investigator 
is  responsible  for  ensuring  that  the 
reporting  requirements  are  fulfilled  and 
will  be  held  accountable  for  any 
reporting  lapses." 

Current  M-I-C-3,  Annual  Reporting,  is 
proposed  to  be  modified  proposed  to 
read  in  its  entirety: 

Appendix  M-I-C-3,  Annual  Reports 

Within  60  days  of  the  one-year 
anniversary  of  the  date  on  which  the 
clinical  trial  was  initiated  and  of  each 
subsequent  anniversary  until  the  trial  is 
completed,  the  Principal  Investigator  (or 
delegate)  shall  submit  a  summary  report 
of  the  progress  of  the  investigation  that 
includes: 

(a)  Clinical  Trial  Information.  A  brief 
sununary  of  the  status  of  each  trial  in 
progress  and  each  trial  completed 
during  the  previous  year.  The  simimary 
is  required  to  include  the  following 
information  for  each  trial:  (1)  The  title 
and  purpose  of  the  trial;  (2)  clinical 
protocol  identifiers,  including  the  NIH 
OBA  protocol  number,  NIH  grant 


numberfs)  (if  applicable),  and  the  FDA 
IND  application  number;  (3)  participant 
population;  (4)  the  status  of  the  trial;  (5) 
the  total  number  of  participants  planned 
for  inclusion  in  the  trial;  the  number 
entered  into  the  trial  to  date;  the  number 
whose  participation  in  the  trial  was 
completed;  and  the  number  who 
dropped  out  of  the  trial  for  any  reason; 
and  (6)  if  the  trial  has  been  completed, 
a  brief  description  of  any  study  results. 

(b)  Progress  Report  and  Data  Analysis. 
Information  obtained  during  the 
previous  year's  clinical  and  non-clinical 
investigations,  including:  (1)  A  narrative 
or  tabular  summary  showing  the  most 
frequent  and  most  serious  adverse 
experiences  by  body  system;  (2)  a 
summary  of  all  serious  adverse  events 
submitted  during  the  past  year;  (3)  a 
summary  of  serious  adverse  events  that 
are  expected  or  considered  to  have 
causes  not  associated  with  the  use  of  the 
gene  transfer  product  such  as  disease 
progression  or  concurrent  medications; 
(4)  the  number  of  participants  who  died 
during  participation  in  the  investigation 
and  causes  of  death;  (5)  a  brief 
description  of  any  information  obtained 
pertinent  to  an  understanding  of  the 
gene  transfer  product's  actions, 
including,  for  example,  information 
about  dose-response,  information  from 
controlled  trials,  and  information  about 
bioavailability. 

(c)  A  copy  of  the  updated  clinical 
protocol  including  a  technical  and  non- 
technical abstract. 

Current  Appendix  M-I-C-4,  Serious 
Adverse  Event  Reporting  is  proposed  to 
be  modified  in  its  entirety  to  read: 

Appendix  M-I-C-4,  Safety  Reporting 

Principal  Investigators  must  submit, 
in  accordance  with  this  section. 
Appendix  M-I-C^-a  and  Appendix 
M-I-C— 4— b,  a  written  report  on:  (1)  Any 
serious  adverse  event  that  is  both 
unexpected  and  possibly  associated 
with  the  use  of  the  gene  transfer 
product;  and  (2)  any  finding  from  tests 
in  laboratory  animals  that  suggests  ^ 
significant  risk  for  human  research 
participants  including  reports  of 
mutagenicity,  teratogenicity,  or 
carcinogenicity.  The  report  must  be 
clearly  labeled  as  a  "Safety  Report"  and 
must  be  submitted  to  the  Office  of 
Biotechnology  Activities  (OBA)  and  to 
the  local  Institutional  Biosafety 
Committee  within  the  timeframes  set 
forth  in  Appendix  M-I-C-4-b. 

Principal  Investigators  should  adhere 
to  any  other  serious  adverse  event 
reporting  requirements  in  accordemce 
with  Federal  regulations,  state  laws,  and 
local  institutional  policies  and 
procedures,  as  applicable. 
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Principal  Investigators  may  delegate 
to  another  party,  such  as  a  corporate 
sponsor,  the  reporting  functions  set 
forth  in  Appendix  M,  with  written 
notification  to  NIH  OBA  of  the 
delegation  and  of  Jiow  the  delegate  may 
be  contacted.  The  Principal  Investigator 
is  responsible  for  ensuring  that  the 
reporting  requirements  are  fulfilled  and 
will  be  held  accountable  for  any 
reporting  lapses. 

The  three  alternative  mechanisms  for 
reporting  serious  adverse  events  to  OBA 
are:  by  e-mail  to  oba@od.nih.gov;  by  fax 
to  301-496-9839;  or  by  mail  to  the 
Office  of  Biotechnology  Activities, 
National  fristitutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010. 

Appendix  M-I-C-4-a,  Safety  Reporting: 
Content  and  Format 

Reports  of  serious  adverse  events 
should  follow  the  format  provided  in 
the  Adverse  Event  Reporting  Format 
available  on  NIH  OBA's  web  site  at: 
http://vvrww.nih.gov/od/oba/.  The 
serious  adverse  event  report  must 
include,  but  need  not  be  limited  to:  (1) 
The  date  of  the  event;  (2)  designation  of 
the  report  as  an  initial  report  or  a 
follow-up  report;  (3)  a  complete 
description  of  the  event;  (4)  relevant 
clinical  observations;  (5)  relevant 
clinical  history;  (6)  relevant  tests  that 
were  or  are  planned  to  be  conducted;  (7) 
the  suspected  cause  of  the  event;  (8) 
gene  delivery  method;  (9)  vector  type, 
e.g.,  adenovirus;  (10)  vector  subtype, 
e.g.,  type  5,  relevant  deletions;  (11) 
dosing  schedule;  (12)  route  of 
administration;  (13)  identification  of  all 
safety  reports  previously  filed  with  the 
clinical  protocol  concerning  a  similar 
adverse  event  and  an  analysis  of  the 
significance  of  the  adverse  event  in  light 
of  previous  similar  reports;  (14)  clinical 
site;  (15)  the  principal  investigator;  (16) 
NIH  Protocol  number;  and  (17)  FDA's 
Investigational  New  Drug  (IND) 
Application  number. 

Serious  adverse  event  reports  must 
not  contain  individually  identifiable 
patient  information. 

Reports  from  laboratory  animal 
studies  must  be  submitted  in  a  narrative 
format. 

Unless  NIH  OBA  determines  that 
there  are  exceptional  circumstances,  ell 
information  submitted  in  accordance 
with  Appendix  M-I-C  will  be 
considered  public.  Safety  reports 
submitted  in  accordance  with  Appendix 
M-I-C  will  not  be  considered  to  contain 
any  trade  secret  or  commercial  or 
financial  information  that  is  privileged 
or  confidential  as  defined  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 


Appendix  M-I-C-4-b,  Safety  Reporting: 
Time-Frames  for  Expedited  Reports 

Any  serious  adverse  event  that  is  fatal 
or  life-threatening,  that  is  unexpected, 
and  possibly  associated  with  the  use  of . 
the  gene  transfer  product  must  be 
reported  to  NIH  OBA  as  soon  as 
possible,  but  not  later  than  7  calendar 
days  after  the  sponsor's  initial  receipt  of 
the  information  [i.e.,  at  the  same  time 
the  event  must  be  reported  to  the  FDA). 

Serious  adverse  events  that  are 
unexpected  and  possibly  associated 
with  the  use  of  the  gene  transfer 
product,  but  are  not  fatal  or  life- 
threatening,  must  be  reported  to  NIH 
OBA  as  soon  as  possible,  but  not  later 
than  15  calendar  days  after  the 
sponsor's  initial  receipt  of  the 
information  [i.e.,  at  the  same  time  the 
event  must  be  reported  to  the  FDA). 

If,  after"  further  evaluation,  an  adverse 
event  initially  considered  not  to  be 
possibly  associated  with  the  use  of  the 
gene  transfer  product  is  subsequently 
determined  to  be  possibly  associated, 
then  the  event  must  be  reported  to  NIH 
OBA  within  15  days  of  the 
determination. 

Relevant  additional  clinical  and 
laboratory  data  may  become  available 
following  the  initial  serious  adverse 
event  report.  Any  follow-up  information 
relevant  to  a  serious  adverse  event  must 
be  reported  within  15  calendar  days  of 
the  sponsor's  receipt  of  the  information. 
If  a  serious  adverse  event  occurs  after 
the  end  of  a  clinical  trial  and  is 
determined  to  be  possibly  associated 
with  the  use  of  the  gene  transfer 
product,  that  event  shall  be  reported  to 
NIH  OBA  within  15  calendar  days  of  the 
determination. 

Any  finding  from  tests  in  laboratory 
animals  that  suggests  a  significant  risk 
for  human  research  participants 
including  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity  must 
be  reported  as  soon  as  possible,  but  not 
later  than  15  calendar  days  after  the 
sponsor's  initial  receipt  of  the 
information  (i.e.,  at  the  same  time  the 
event  must  be  reported  to  the  FDA)." 

A  new  Appendix  M-I-D  is  proposed 
to  be  added: 

Appendix  M-I-D,  Safety  Assessment  in 
Human  Gene  Tremsfer  Research 

A  standing  working  group  of  the  RAC, 
the  NIH  Gene  Transfer  Safety 
Assessment  Board,  will:  (1)  Review 
serious  adverse  event  reports,  annual 
reports,  and  other  relevant  safety 
information  made  to  OBA  for  the 
purpose  of  assessing  toxicity  and  safety 
data  across  all  gene  transfer  trials  and 
analyzing  the  data  for  trends;  (2) 
identify  significant  trends  or  single 


events;  (3)  develop  information  that  will 
enhance  the  development,  design,  and 
conduct  of  human  gene  transfer  clinical 
trials;  and  (4)  report  aggregated  trend 
data  to  the  RAC  to  enhance  review  of 
new  protocols  and  to  enhance  public 
understanding  and  awareness  of  the 
safety  of  human  gene  transfer  research 
studies  as  well  as  the  informed 
decision-making  of  potential  trial 
participants.  The  working  group 
members  are  appointed  by  the  NIH 
Director." 

Current  Appendix  M-IV.  Privacy  and 
Confidentiality  is  proposed  to  be 
amended  by  the  addition  of  the 
following  sentence  at  the  end  of  the 
section: 

Current  Appendix  M-IV.  Privacy  and 
Confidentiality 

"*  *  *  These  measures  should 
protect  the  confidentiality  of 
information  that  could  indirectly  enable 
identification  of  study  participants,  as 
well  as  information  that  would  directly 
identify  study  participants." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Annoimcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally,  NIH 
lists  in  its  announcements  the  number 
and  title  of  affected  individual  programs 
for  the  guidance  of  the  public.  Because 
the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal 
research  program  in  which  recombinant 
DNA  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective 
or  in  the  public  interest  to  attempt  to  list 
these  programs.  In  addition,  NIH  coidd 
not  be  certain  that  every  Federal 
program  woiUd  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  December  4.  2000. 
Ruth  L.  Kirschstein, 

Principal  Deputy  Director.  National  Institutes 
of  Health. 
(FR  Doc.  00-31524  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4541-N-04] 

Notice  of  Proposed  Information 
Collection  Revision:  Comment 
Request,  FHIP  SuperNOFA  Application 
Kit 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportiinity.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  concerning  the 
Fair  Housing  Initiatives  Program  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  February 
12, 2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Nvunber  and  should  be  sent  to 
Myron  Newry,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Room  5228,  Washington,  DC 


20410.  Telephone  number  (202)  708- 
0800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myron  Newry,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-0050.  (This  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individuals  may  access  this  TTY 
number  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8399. 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35),  as 
amended. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to 
certify:  (1)  That  recipients  of  FHIP  funds 
will  not  use  FHIP  funds  to  settle  a 
claim,  satisfy  a  judgment,  or  fulfill  a 
court  order  in  any  defensive  litigation  or 
(2)  whether  key  project  personnel  have 
a  prior  felony  conviction  or  been 
convicted  of  a  crime  or  crimes  involving 
fraud  or  perjury. 


Notice  of  Submission  of  Proposed 
Information  Collection  Revision  to 
OMB 

Title:  Fair  Housing  Initiatives  Program 
SuperNOFA  Application  Kit  and 
Reporting/Recordkeepihg  Requirements 
Revision. 

OMB  Approval  Number:  2529-0033. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  required  by  this 
certification  will  enable  the  Department 
to  determine  that  selected  agencies  are 
using  FHIP  funds  as  intended  (to 
prevent  and  eliminate  discriminatory 
housing  practices).  These  grants  are 
authorized  under  Section  561  of  the 
Housing  and  Community  Development 
Act  of  1987  (42  U.S.C.  3616  note, 
established  the  Fair  Housing  Initiatives 
Program  (FHIP)  and  the  implementing 
regulations  are  found  at  24  CFR  Part 
125. 

Agency  form  numbers:  SF-269A,  SF- 
424/A/B/M:  SF-LLL,  HUD  2880,  HUD 
2992,  HUD50070,  HUD-50071: 

Members  of  Affected  Public:  400. 

Reporting  Burden:  The  Department 
estimates  that  the  application  kit. 
Certificate,  quarterly  report,  final  report, 
and  enforcement  log,  will  have  the 
following  reporting  burdens: 


Application 

Number  of 
respondents 

Frequency 

Hours  per 
response 

Burden  hours 

Development 

400 

1 

53 

21.200 

The  number  of  respondents  is  tosed  on  the  total  numt)er  of  applications  received  under  all  initiatives  The  number  of  hours  per  response  is  an 
average  based  on  grantee  estimates  of  time  to  review  instructions,  search  existing  data  sources,  prepare  required  responses  to  the  applica- 
tion kit,  and  assemble  exhibits. 


Certification  

Quarterly  Report 
Enforcement  Log 
Final  Report  


70 
70 
35 
70 


4 
12 

7 
20 


560 
3.360 

980 
1.400 


Estimates  are  based  on  70  of  400 
applications  funded,  thus,  70 
respondents  will  file  a  Certification  for 
Recipients  of  FHIP  Funds,  at  least  twice. 
In  addition,  respondents  will  report  4 
times  annually  on  program  performance 
and  financial  status.  Approximately 
one-half  of  the  funded  recipients  will  be 
requested  to  complete  the  enforcement 
log.  Hours  per  response  are  averages 
based  on  grantee  estimates  of  time  to 
review  instructions,  search  existing  data 
sources,  gather  and  maintain  the  needed 
data,  and  complete  or  respond  to  the 
requested  information.  Actual  time  may 
vary  because  of  differences  in  grant 
activities,  size,  or  complexity,  and 
depending  on  whether  the  grantee 
automates  the  format. 

Status  of  the  proposed  information 
collection:  Revision. 


Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  35.  as  amended. 

Dated:  December  5.  2000. 
Pamela  Walsh, 

Director,  Program  Standards  Division. 
[FR  Doc.  00-31503  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4572-D-15] 

Order  of  Succession  for  the  Secretary 
of  Housing  and  Urban  Development 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  Order  of  Succession. 

SUMMARY:  In  this  notice,  the  Secretary  of 
Housing  and  Urban  Development 


designates  the  Order  of  Succession  for 
the  position  of  Secretary  of  Housing  and 
Urban  Development.  This  Order  of 
Succession  is  subject  to  the  provisions 
of  the  Federal  Vacancies  Reform  Act  of 
1998,  5  U.S.C.  3345-3349d.  This 
publication  supersedes  the  Order  of 
Succession  notice  on  December  11,  1989 
at  54  FR  50823. 

EFFECTIVE  DATE:  November  30.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Kelly  Ackerman,  Senior 
Attorney,  Procurement  and 
Adminisfrative  Law  Division,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW..  Washington.  DC  20410. 
Telephone:  202-708-0622.  (This  is  not 
a  toll-free  number.)  This  telephone 
nimiber  may  be  accessed  via  TTY  by 


calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 

Section  A.  Order  of  Succession 

Subject  to  the  provisions  of  the 
Federal  Vacancies  Reform  Act  of  1998, 
during  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  Secretary  is  not  available  to  exercise 
the  powers  or  perform  the  duties  of  the 
Secretary,  the  following  are  hereby 
designated  to  exercise  all  powers, 
functions  and  duties  assigned  to  or 
vested  in  the  Secretary.  However,  no 
official  shall  act  as  Secretary  until  all  of 
the  appointees  listed  before  such 
official's  title  in  this  designation  are 
unable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  office: 

1)  Deputy  Secretary 

2)  General  Counsel 

3)  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 

4)  Assistant  Secretary  for  Community, 
Planning  and  Development 

5)  Assistant  Secretary  tor  Public  and 
Indian  Housing 

6)  Assistant  Secretary  for  Policy 
Development  and  Research 

7)  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity 

8)  Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations 

9)  Assistant  Secretary  for 
Administration 

10)  Assistant  Secretary  for  Public 
Affairs. 

In  the  event  of  a  national  security  or 
other  emergency  and  none  of  the 
officials  named  above  is  able  to  act, 
appointees  to  the  positions  listed  below 
are  authorized  to  exercise  all  powers, 
functions,  and  duties  assigned  to  or 
vested  in  the  Secretary.  Executive  Order 
No.  12656.  53  FR  47491  (published 
November  23.  1988).  as  amended  at  63 
FR  7277  (February  12, 1998).  However, 
no  official  shall  act  as  Secretary  until, 
all  of  the  appointees  listed  before  such 
official's  title  in  this  designation  are 
unable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  office: 

1.  President,  Government  National 
Mortgage  Association    ' 

2.  Chief  Financial  Officer 

3.  Director.  Office  of  Federal  Enterprise 
Oversight 

4.  Secretary's  Representative,  New 
England  (Boston) 

5.  Secretary's  Representative,  New 
York/New  Jersey  (New  York) 

6.  Secretary's  Representative,  Mid- 
Atlantic  (Philadelphia) 

7.  Secretary's  Representative,  Southeast/ 
Caribbean  (Atlantic) 

8.  Secretary's  Representative.  Midwest 
(Chicago) 

9.  Secretary's  Representative,  Southwest 
(Fort  Worth) 


10.  Secretary's  Representative,  Great 
Plains  (Kansas  City) 

11.  Secretary's  Representative,  Rocky 
Mountains  (Denver) 

12.  Secretary's  Representative,  Pacific/ 
Hawaii  (San  Francisco) 

13.  Secretary's  Representative, 
Northwest/ Alaska  (Seattle) 

Section  B.  Authority  Superseded 

This  Order  of  Succession  supersedes 
the  Order  of  Succession  of  the  Secretary 
of  Housing  and  Urban  Development, 
published  at  54  FR  50823  (December  11, 
1989). 

Authority:  Executive  Order  11274.  5  U.S.C. 
3347;  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)); 
Executive  Order  12656.  53  FR  47491 
(November  23.  1988),  as  amended  at  63  FR 
7277  (February  12.  1998);  Federal  Vacancies 
Reform  Act  of'l998.  5  U.S.C.  3345-3349d. 

Dated:  November  30.  2000. 

Andrew  Cuomo, 

Secretary  of  Housing  and  Urban 
Development. 

[FR  Doc.  00-31504  Filed  12-11-00;  8:45  am] 

BILLING  COOE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Approval  under  the 
Paperwork  Reduction  Act  (PRA) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  New  information  collection — 

NEPA  compliance  checklist. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  submitted  the 
collection  of  information  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  You 
may  obtain  copies  of  the  collection 
requirement  and  related  forms  and 
explanatory  material  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  The  Service  is  soliciting 
comment  and  suggestions  on  the 
requirement  as  described  below. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  Januarj' 
11,  2001.  OMB  has  up  to  60  days  to 
approve  or  disapprove  an  information 
collection,  but  may  respond  after  30 
days.  Therefore  to  ensure  maximum 
consideration,  OMB  should  receive 
public  conmients  by  the  above 
referenced  date. 


ADDRESSES:  Interested  parties  should 
send  comments  and  suggestions  on  the 
requirement  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Attn:  Interior 
Desk  Officer  (1018-XXXX),  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Washington.  DC  20503  and 
they  should  send  a  copy  of  the 
comments  to:  Rebecca  A.  Mullin, 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive,  Suite  222. 
Arlington,  VA  22203,  (703)  358-2278  or 
Rebecca_Mullin@fws.gov  E-mail. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Hicks,  (703)  358-1851,  fax  (703)  358- 
1837,  or /acJlc_Hic/cs@/vvs.gov E-mail. 
SUPPLEMENTARY  INFORMATION:  The  OMB 
regulations  at  5  CFR  1320.  which 
implement  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  have  the 
opportiinity  to  comment  on  information 
and  record  keeping  activities. 

On  September  1.  2000  the  Director  of 
the  U.S.  Fish  and  Wildlife  Service 
signed  Director's  Order  No.  127 
establishing  policy  and  procedures  for 
the  preparation  of  an  administrative 
record  for  complying  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Service  personnel  who  administer 
Federal  financial  assistance  programs. 
This  record  was  developed  in  the  form 
3-2185  adopted  by  the  Service  as  the 
NEPA  Compliance  Checklist. 

On  September  12.  2000  the  Service 
published  in  the  Federal  Register  (FR 
Vol.  65.  No.  177,  p55032)  a  60  day 
notice  and  request  for  public  comment 
on  this  information  collection.  That 
comment  period  ended  on  November 
13.  2000.  We  received  the  following 
comments  from  this  earlier  notice. 

1.  One  private  individual  E-mailed 
asking  where  she  could  get  copies  of  the 
form  and  supporting  information. 

Response:  She  was  referred  by  return 
E-mail  to  the  Service's  Home  Page  with 
directions  for  navigation  to  the 
Director's  Order.  A  sample  of  the  new 
form  was  attached  to  the  E-mail 
response. 

2.  A  State  employee  E-mailed  the 
following  comments. 

A.  The  wording  on  Item  6  is  so  broad 
that  almost  anything  could  be 
categorically  excluded  (2  examples  were 
included  with  the  comment),  please 
remove  this  Item. 

B.  Categorical  exclusions  are  classes 
of  actions  which  do  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  The  wording 
for  Item  6  carries  this  to  a  new  level  that 
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will  cause  confusion  and  unnecessary 
writing  of  EA's. 

Response  to  both:  The  language  in 
item  6  in  the  NEPA  Compliance 
Checklist  is  not  new  to  the  Service.  It 
has  been  a  requirement  in  the  Coimcil 
on  Environmental  Quality  regulations 
since  1978,  and  in  the  Departmental 
Manual  (516  DM  2,  App  2.6)  since  (at 
least)  September  26,  1984.  This 
requirement  has  been  referenced  in  the 
Service's  NEPA  Manual  since  1984.  The 
intent  is  clear,  Federal  Agencies  must 
address  cumulative  impacts  of  their 
actions.  Your  concern  is  how  broadly 
(or  how  stringently)  this  is  interpreted, 
particularly  when  it  exists  as  an 
exception  to  a  categorical  exclusion. 
The  Service  has  no  absolute 
requirement  as  to  when  a  categorical 
exclusion  or  an  exception  apply,  it  is 
not  possible  due  to  the  complexity  of 
our  programs.  In  the  past  oiu' 
application  of  this  requirement  and  the 
interpretation  by  the  courts  of  our 
decisions  have  been  based  on  a  rule  of 
reason.  Item  6  stays  in  the  document, 
but  as  always,  will  be  applied 
reasonably  to  more  complex  issues.  The 
Service  will  continue  to  take  a 
reasonable  approach,  consistent  with 
NEPA,  when  determining  when  to 
prepare  an  EA  or  EIS. 

3.  A  State  wrote  that  they  thought  the 
new  language  was  more  restrictive  than 
they  have  been  using  in  the  past  and 
explained  a  process  they  use  currently. 

Response:  The  items  on  the  checklist 
are  the  minimum  thresholds  for 
initiating  either  an  Environmental 
Assessment  or  and  Environmental 
Impact  Statement.  The  process  you 
currently  use,  the  memorandum  of 
understanding  between  your  agency  and 
the  State  Historic  Preservation  Office,  is 
not  endorsed  by  the  FWS,  DOI,  or  CEQ. 

4.  Another  State  wrote  that  the 
Service  should  delay  implementation  of 


this  checklist  until  after  the  Department 
has  issued  new  manual  chapters 
regarding  DOI  policy  on  NEPA. 

Response:  The  checklist  spells  out  the 
current  minimum  requirements  for 
NEPA  and  will  be  changed  to  include 
the  new  items  that  may  be  added  to  the 
list  by  the  Department  of  Interiors 
policy  development  process  currently 
underway.  What  we  are  doing  with  the 
checklist  now  will  gain  approval  from 
OMB  for  use  of  the  checklist  and  ensure 
that  everyone  knows  what  the  current 
minimum  requirements  are  for  NEPA 
consideration. 

No  other  comments  were  received. 

Description  and  Use:  The  Service 
administers  several  grant  programs 
authorized  by  the  Federal  Aid  in 
Wildlife  Restoration  Act,  the  Federal 
Aid  in  Sport  Fish  Restoration  Act,  the 
Anadromous  Fish  Conservation  Act,  the 
Endangered  Species  Act,  the  Clean 
Vessel  Act,  the  Sportfishing  and  Boating 
Safety  Act,  North  American  Wetlands 
Conservation  Act,  the  Coastal  Wetlands 
Planning,  Protection  and  Restoration 
Act,  and  through  other  Acts  and 
authorities.  The  Service  uses  the 
information  collected  to  make  a 
determination  as  to  National 
Environmental  Policy  Act  compliance. 
The  State  or  other  grantee  uses  the 
checklist  as  a  guide  to  general  NEPA 
requirements  and  it  becomes  an 
administrative  record  to  meet  thefr 
assurances  requirements  for  receiving  a 
grant.  Grant  applicants  provide  the 
information  requested  in  the  NEPA 
Compliance  Checklist  in  order  to  qualify 
to  receive  benefits  in  the  form  of  grants 
for  purposes  outlined  in  the  applicable 
law.  This  form  is  designed  to  cause  the 
minimum  impact  in  the  form  of  hourly 
burden  on  grant  applicants  and  still  get 
all  the  required  information.  Only  about 
3  percent  of  the  Service's  applicants  for 
either  a  new  grant  or  for  an  amendment 


to  an  existing  grant  will  meet  the 
criteria,  and  need  to  complete  the  NEPA 
Compliance  Checklist. 

Title  of  Form:  NEPA  Compliance 
Checklist 

FWS  Form  Number:  3-2185 

OMB  Control  Number:  1018-XXXX 
The  Service  will  receive  a  control 
number  from  OMB  prior  to  collecting 
any  information.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  nxmiber. 

Supplemental  Information:  The 
Service  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  approval  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Frequency:  Generally  annually. 

Description  of  Respondents:  State 
Government,  territorial  (the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa),  local  governments, 
and  others  receiving  grant  funds. 


Completion  Time  and  Annual  Response  and  Burden  Estimate 


Form  name 

Completion  time  per  checklist 

Annual  re- 
sponse 

Annual  burden 

NEPA  Compliance  Checklist  

^/^Hour 

160 

80 
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NIPA  COMPLIANCE  CHECKLIST 


OMB  CoBtroi  Number  1018-XXXX 
Expires:  xx/\iJj.ixi 


State: 
Grant/Project  Name: 


Federal  FiaaadaJ  Asfistaace  Graat/Acreement/ Amendment  Number 


Thi»  proposal  □  is;  D  is  not  completely  covered  by  categorical  exclusion  No(s). 


_,  516  DM  6  Appendix  1. 


{check  (  /)  one)     (Review  proposed  activities   An  appropriate  categorical  exclusion  must  be  identified 
beforecompleting  the  remainder  c^the  Checklist.  If  a  categorical  exclusion  cannot  be 
idattified.  or  the  proposal  cannot  meet  the  qualijying  criteria  in  the  categorical 
exclusion,  an  EA  must  be  prepared.; 
Exceptions: 

Will  This  Proposal  (check  (/')yesor  no  for  each  item  below): 


Yes 
D 

D 

a 
o 


No 
P 

a 

D 
D 


1. 
2. 

3. 

4. 


6. 

7. 
8. 
9 

10. 


Have  significant  adverse  effects  on  public  health  or  safety. 

Have  adverse  effects  on  such  unique  geographic  charactenstics  as  histonc  or  cultural  resources,  park, 
recreation  or  refuge  lands,  wilderness  areas,  wild  or  scenic  overs,  sole  or  pnncipal  drinking  water 
aquifers,  prune  farmlands,  wetlands,  floodplams,  ot  ecologically  significant  or  cntical  aieas 
mcluding  those  listed  on  the  Department  s  National  Register  of  Natural  Landmarics. 

Have  highly  controversial  environmental  effects. 

Have  highly  uncertam  and  potentially  significant  environmental  effects  at  mvolve  unique  or  unknovm 
environinental  risks. 

Establish  a  precedent  for  fiiture  actiwi  or  represent  a  decision  in  principle  about  future  actions  with 
potentially  significant  environmental  effects 

Be  directly  related  to  other  actions  with  individually  msignificant,  but  cumulatively  significant 
environmental  effects. 

Have  adverse  effects  ">n  properties  listed  or  eligible  for  bsting  rai  the  National  Register  of  Historic 
Places 

Have  adverse  effecU  on  species  hsted  or  proposed  to  be  bsted  on  the  List  of  Endangered  or 
Tteeatened  Species,  or  have  adverse  effects  on  designated  Critical  Habitat  for  these  species. 

Have  matenal  adverse  effects  on  resources  requumg  compliance  with  Executive  Order  1 1 988 
(Floodplain  Management),  Executive  Order  1 1 990  (ProlecUon  of  Wetlands),  or  the  Fish  and  Wildlife 
Coordination  Act. 

Threaten  to  violate  a  Federal,  State,  local  or  tribal  law  or  requirement  imposed  for  the  protection  of 
the  enviroiunent 


(If  any  of  the  above  exceptions  receive  a  "Ya"  check  (y)  ,anEA  must  beprqtared.) 
Concurrences/ Approvals: 

Project  Leader       


State  Authority  Concurrence: 


Date: 


E>ate 


(with  financial  assistance  signature  authority;  if  applicable) 


Within  the  spirit  and  intent  of  the  Council  of  Environmental  Quality's  regulations  for  implementing  the  National 
Environmental  Policy  Act  (NEPA)  and  other  statutes,  orders,  and  policies  that  protect  fish  and  wildlife  resources,  I  have 
established  the  following  administrative  record  and  have  determined  that  the  grant,  agreement  amendment 


a  is  a  categorical  exclusion  as  provided  by  S16  DM  6,  Appendix  1.  No  further  NEPA  documenutioB  will 

therefore  be  made. 
□  is  not  completely  covered  by  the  categorical  exclusion  as  provided  by  516  DM  6,  Appendix  1.  An  EA  must  be 

prepared. 
O  includes  other  attached  information  supporting  the  Checklist 


Service  signature  approval: 

RO/WO  Envu-OTunental  Coordinatw  (if  required): 


Staff  Specialist,  Dinsicm  of  Federal  Aid: 

FWS  Food  3-2115 


DBte:_ 
Date: 


it/2000 
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fai  accoidmice  with  the  Papemvork  Reduction  Act  of  1995  (44  U.S.C.  350  1)  and  the  Privacy  Act  of  1974  (U.S.C.  552),  please 
be  advised  that: 

The  gathering  of  infonnaticxi  fixm  applicants  to  gain  benefits  is  authorized  under  the  Federal  Aid  in  Sport  Fish  Restoration  Act 
(16  use  777-777k)  and  the  Federal  Aid  in  Wildlife  Restoration  Act  (16  U.S.C.  669-669i).  Information  from  this  form  will  be 
used  to  formalize  and  execute  Grant  Agreements  and  Amendment  to  Grant  Agreements  issued  under  these  and  other  Acts 
Your  participation  m  completing  this  form  is  required  to  obtam  benefits  Once  submitted  this  form  becomes  public  information 
and  is  not  protected  under  the  Privacy  Act.  The  pubhc  reporting  burden  for  this  form  is  estimated  at  one-half  hour  per  response, 
including  time  for  gathering  information,  completing,  reviewing  and  obtaining  signature.  Direct  comments  to  the  Service 
Information  Collection  Clearance  Officer,  1018-XXXX,  U.S.  Fish  and  WUdlife  Service.  MS  222-ARLSQ;  1849  C  Street  N.W., 
Washmgton, DC.  20240. 

An  agency  may  not  conduct  and  a  person  is  not  required  to  complete  a  collection  of  infonnation  unless  a  currently  valid  OMB 
control  number  is  displayed. 


Dated:  November  17.  2000. 
Rebecca  A.  MuUin, 
Fish  and  Wildlife  Service  Information 
Collection  Clearance  Officer. 
(FR  Doc.  00-31508  Filed  12-11-00;  8:45  am] 

BtLUNG  COOe  4310-«5-C 

DEPARTME^fr  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-631(M>F-01-24  1A] 

Extension  of  Approved  Information 
Collection,  OiMB  Number  1004^168 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from  private 
landowners  which  will  allow  BLM  to 
determine  road  use  and  maintenance 
fees  for  logging  road  right-of-way 
permits  issued  under  the  O&C  Logging 
Road  Right-of-Way  regulations  (43  CFR 
2812). 

DATES:  You  must  submit  your  comments 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  12,  2001.  BLM 
will  not  necessarily  consider  any 
comments  received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management.  1849  C 
Street  NW,  Room  401LS.  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
lVOCoinJ7ient@Wm.gov.  Please  include 
"ATTN:  1004-0168"  and  your  name 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record.  Room  401.  1620 
L  Street,  NW.,  Washington,  DC. 


Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Styduhar,  BLM  Oregon  State  Office,  on 
(503)  952-6454  (Commercial  or  FTS). 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8330,  24  hours  a 
day,  seven  days  a  week,  to  contact  Mr. 
Styduhar. 

SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  regulations  found  in  43 
CFR  2812  to  solicit  comments  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Private  landowners  in  western  Oregon 
obtain  authorization  to  transport  their 
timber  over  BLM-controlled  roads  under 
Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1761).  The  logging  road  right-of-way 
permits  that  BLM  issues  are  subject  to 
the  requirements  of  the  O&C  Logging 


Road  Right-of-Way  regulations  (43  CFR 
Part  2812).  As  a  condition  of  each  right- 
of-way  permit,  a  permittee  must  provide 
BLM  with  a  certified  statement 
containing  the  amount  of  timber 
removed,  the  lands  from  which  the 
timber  was  removed,  and  the  BLM  roads 
used  to  transport  the  timber.  BLM 
collects  this  information  on  a  quarterly 
basis  using  the  Form  OR-2812-6. 
Report  of  Road  Use. 

The  monies  BLM  receives  for  road  use 
contribute  to  the  recovery  of  costs 
incurred  in  the  construction  of  forest 
access  roads.  Fees  collected  for  road 
maintenance  are  reimbursements  for 
services  BLM  provided  to  maintain 
roads  the  permittees  use.  If  BLM  did  not 
require  the  collection  of  information 
included  in  the  Report  of  Road  Use 
Form,  it  would  not  be  possible  to 
determine  payment  amounts,  ledger 
account  status,  or  monitor  a  permittee's 
compliance  with  the  terms  of  the 
permit.  The  costs  for  services  BLM 
provides  would  not  be  collected  in  a 
timely  manner  if  we  reduce  the 
frequency  of  reporting.  This  would  have 
a  direct  effect  on  the  ability  of  BLM  to 
properly  maintain  its  road  system, 
protect  the  road  investment,  and 
provide  safe  and  efficient  access  to  the 
public  lands. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  the  public  reporting  burden  for 
the  information  collected  estimates  to 
average  1  hour  per  response.  The 
respondents  include  individuals, 
partnerships,  and  corporations  engaged 
in  the  removal  and  transportation  of 
timber  and  other  forest  products.  The 
frequency  of  response  is  quarterly.  The 
estimated  number  of  responses  per  year 
totals  400.  The  estimated  total  annual 
burden  is  1600  hours.  BLM  specifically 
requests  your  comments  on  its  estimate 
of  the  amount  of  time  that  it  takes  to 
prepare  a  response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 


request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  6,  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

[FR  Doc.  00-31497  Filed  12-11-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-01  -1 220-PA:  GP1  -0051  ]     • 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

AGENCY:  National  Historic  Oregon  Trail 
Interpretive  Center.  Vale  District, 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  will  be  held  on  Tuesday,  January 
9,  2001  from  8  a.m.  to  12  p.m.  in  tbe 
Conference  Room  at  the  Baker  County 
Library,  2400  Resort  Street.  Baker  City. 
Oregon.  Public  comments  will  be 
received  from  11  a.m.  to  11:15  a.m.. 
January  9.  2001.  Topics  to  be  discussed 
are  the  review  and  approval  of  the 
updated  Strategic  Plan,  reports  from 
Coordinators  of  Subcommittees,  and  the 
development  of  Action  Plan  and 
Recommendations  for  FY2001-2002. 
DATES:  The  meeting  will  begin  at  8  a.m. 
and  run  to  12  p.m.  January  9,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Hunsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail.  Interpretive  Center,  P.O.  Box  987, 
Baker  City,  OR  97814,  (Telephone  541- 
523-1845'). 

Sandra  L.  Guches, 

Acting  Vale  District  Manager. 

[FR  Doc.  00-31506  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK— 910-1410-PG] 

Notice  of  Alaska  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

SUMMARY:  The  BLM  Alaska  Resource 

Advisory  Council  will  conduct  an  open 

meeting  Thursday,  January  11.  2001, 

from  9:30  a.m.  until  4:30  p.m.  and 

Friday,  January  12,  2001,  from  8:30  a.m. 


until  3  p.m.  The  meeting  will  be  held 
at  the  BLM  Northern  Field  Office,  1150 
University  Avenue.  Fairbanks,  Alaska. 

The  primary  agenda  item  for  this 
meeting  is  to  review  draft  resource 
management  standards  for  BLM  public 
lands  in  Alaska  and  to  take  ppblic 
comment  on  this  draft  frt)m  1  to  3  p.m. 
Thursday,  January  11,  2001.  The  draft 
standards  are  standards  are  available  for 
public  review  and  comment  at 
v\rww.ak.blm.gov  or  call  (907)  271-5555 
to  request  a  copy.  Both  oral  and  written 
comments  will  be  taken  at  the  meeting, 
or  written  comments  may  be  mailed  to 
BLM  at  the  address  below. 
ADDRESSES:  Inquiries  or  comments 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  AK 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  McPherson,  (907)  271-5555. 

Francis  R.  Cherry,  Jr., 

Acting  State  Director. 

[FR  Doc.  00-31536  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Request  for  Comments  on  the 
Preparation  of  a  New  S-Year  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Leasing  Program  for  2002-2007;  and 
Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  5- Year  Program 

SUMMARY:  Section  18  of  the  OCS  Lands 
Act  (43  use  1344)  requires  the 
Department  of  the  Interior  to  solicit 
infonnation  from  interested  and  affected 
parties  diu^ing  the  preparation  of  a  5- 
year  OCS  oil  and  gas  leasing  program. 
The  current  5-year  program  covers  the 
period  July  1997  to  July  2002.  The 
Minerals  Management  Service  (MMS) 
intends  to  prepare  a  new  5-year  program 
for  2002-2007  to  succeed  the  current 
one. 

The  MMS  is  starting  the  program 
preparation  process  at  this  time  because 
section  18  requires  completion  of  a 
lengthy,  multi-step  process  of 
consultation  and  analysis  before  the 
Secretary  of  the  Interior  may  approve  a 
new  5-year  program.  The  section  18 
process  includes  the  following  required 
steps:  this  solicitation  of  comments; 
development  of  a  draft  proposed 
program,  a  proposed  program,  and  a 
proposed  final  program;  and  Secretarial 
approval.  The  MMS  also  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
that  analyzes  the  alternatives  considered 


for  the  new  5-year  program.  This  notice 
announces  the  start  of  the  EIS 
preparation  process.  The  MMS  will 
consider  comments  received  in  response 
to  this  notice  in  developing  the  draft 
proposed  program  and  in  determining 
the  scope  of  the  EIS. 
DATES:  The  MMS  must  receive  all 
comments  and  information  by  February 
1.2001. 

ADDRESSES:  Mail  comments  and 
information  to:  5-Year  Program 
Manager,  Minerals  Management  Service 
(MS-4400),  Room  2324.  381  Elden 
Street,  Hemdon,  Virginia  20170.  The 
MMS  will  accept  hand  deliveries  at 
1849  C  Street,  N.W.,  Room  4230, 
Washington,  D.C.  Please  label  your 
comments  and  the  packaging  in  which 
they  are  submitted  as  to  subject  matter: 
mark  those  pertaining  to  program 
preparation.  "Comments  on  Preparation 
of  the  5-Year  Program  for  2002-2007; 
and  mark  those  pertaining  to  EIS 
preparation.  "Scoping  Comments  on  the 
EIS  for  the  5-Year  Fhrogram  for  2002- 
2007."  If  you  submit  any  privileged  or 
proprietary  information  to  be  treated  as 
confidential,  please  mark  the  envelope, 
"Contains  Confidential  Information." 

The  MMS  will  accept  comments 
submitted  by  electronic  mail.  Send  your 
comments  on  the  preparation  of  the 
program  to  MMS5- 
year.document@mins.gov  and  your 
comments  concerning  the  scope  of  the 
EIS  to  MMS5-year.eis@mins.gov.  We 
also  will  provide  access  to  information 
concerning  the  5-year  program  and  EIS, 
including  copies  of  comments  we 
receive  in  response  to  this  notice,  at  the 
MMS  internet  website  (www.mms.gov). 

Public  Comment  Procedure 

Our  practice  is  to  make  comments, 
including  the  names  and  home 
addresses  of  respondents,  available  for 
public  review.  An  individual 
commenter  may  ask  that  we  withhold 
his  or  her  name,  home  address,  or  both 
from  the  public  record,  and  we  will 
honor  such  a  request  to  the  extent 
allowable  by  law.  If  you  submit 
comments  and  wish  us  to  withhold  such 
information,  you  must  state  so 
prominently  at  the  beginning  of  your 
submission. 

We  will  not  consider  anonymous 
comments,  and  we  will  make  available 
for  inspection  in  their  entirety  all 
comments  submitted  by  organizations 
and  businesses  or  by  individuals 
identifying  themselves  as 
representatives  of  organizations  and 
businesses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Ainger,  5-Year  Program  Manager, 
at  (703)  787-1215. 
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SUPPLEMENTARY  INFORMATION:  The  MMS 
requests  comments  from  states,  local 
governments,  American  Indian  and 
Native  Alaskan  organizations,  the  oil 
and  gas  industry,  federal  agencies, 
environmental  and  other  interest 
organizations,  and  other  parties  to  assist 
in  the  preparation  of  a  5-year  OCS  oil 
and  gas  leasing  program  for  2002-2007 
and  applicable  EIS.  The  5-year  program 
enables  the  federal  government,  states, 
industry,  and  other  interested  parties  to 
plan  for  steps  proposed  to  lead  to  OCS 
oil  and  gas  lease  sales.  The  Department 
will  make  a  decision  on  whether  to 
proceed  with  a  specific  sale  on  the 
schedule  only  after  meeting  all  of  the 
applicable  requirements  of  the  OCS 
Lands  Act,  the  National  Environmental 
Policy  Act  (NEPA),  and  other  statutes. 

The  program  preparation  process  will 
follow  all  the  procedural  steps  required 
by  section  18  of  the  OCS  Lands  Act. 
This  notice  solicits  comments  early  in 
the  preparation  process  pursuant  to 
section  18(c)(1).  The  MMS  will  prepare 
a  draft  proposed  program  based  on 
consideration  of  the  comments  we 
receive  and  analys'is  of  the  principles 
and  factors  specified  in  section  18.  The 
draft  proposed  program  will  present  for 
review  and  comment  a  preliminary 
schedide  of  lease  sales  indicating  the 
size,  timing,  and  location  of  OCS  leasing 
proposed  for  2002-2007,  as  well  as 
provisions  for  assuring  receipt  of  fair 
market  value  for  leases. 

OCS  Planning  Areas  To  Be  Considered 
and  Analyzed 

The  OCS  consists  of  26  planning  areas 
for  purposes  of  administering  the  5-year 
program  and  related  OCS  oil  and  gas 
activities.  Figures  1  and  2  depict  the  26 
OCS  planning  areas.  Note  that  precise 
marine  boundaries  between  the  United 
States  and  nearby  or  adjacent  nations 
have  not  been  determined  in  all  cases. 
The  depicted  maritime  boundaries  and 
limits,  as  well  as  divisions  between 
planning  areas,  where  shown,  are  for 
planning  purposes  only.  These  limits 
shall  not  affect  or  prejudice  in  any 
manner  the  position  of  the  United  States 
with  respect  to  the  nature  or  extent  of 
the  internal  waters  or  of  sovereign  rights 
or  jurisdiction  for  any  purpose 
whatsoever. 

In  1998,  acting  under  the  authority  of 
section  12  of  the  OCS  Lands  Act  (43 
use  1341),  the  President  withdrew  the 
following  planning  areas  from 
disposition  by  leasing  through  June  30, 
2012:  North  Aleutian  Basin; 
Washington-Oregon;  Northern,  Central, 
and  Southern  California;  Eastern  Gulf  of 
Mexico,  except  the  Sale  181  eirea  located 
off  Alabama  and  more  than  100  miles 
off  Florida;  and  South,  Mid,  and  North 


Atlantic.  The  President  also  withdrew 
indefinitely  all  National  Marine 
Sanctuaries,  which  are  located  in  the 
following  planning  areas:  Washington- 
Oregon  (Olympic  Coast);  Central 
California  {'Cordell  Bank,  Gulf  of  the 
Farallones,  and  Monterey  Bay), 
Southern  California  (Channel  Islands), 
Western  Gulf  of  Mexico  (Flower  Garden 
Banks);  Straits  of  Florida  (Florida  Keys); 
South  Atlantic  (Gray's  Reef);  Mid- 
Atlantic  (Monitor);  and  North  Atlantic 
(Stellwagon  Bank).  None  of  the  areas 
withdrawn  under  section  12  will  be 
available  for  leasing  during  the 
timefiame  of  the  next  5-year  program. 
Section  18  requires  the  Secretary  of 
the  Interior  to  begin  the  5-year  program 
preparation  process  by  soliciting 
information  pertaining  to  all  of  the  areas 
of  the  OCS  that  have  not  been 
withdrawn  (i.e.,  the  portions  of  the  OCS 
not  listed  above).  We  will  consider 
information  we  receive  concerning  the 
available  areas  in  light  of  the  criteria 
specified  in  section  18,  which  are 
discussed  below.  If  the  Secretary 
decides  not  to  propose  leasing  in  an  area 
in  the  draft  proposed  program,  further 
analysis  of  that  area  under  section  18 
will  not  be  necessary. 

Types  of  Information  Requested 

The  MMS  invites  comments  from 
anyone  who  would  like  to  submit 
information  for  us  to  consider  in 
determining  the  appropriate  size, 
timing,  and  location  of  OCS  leasing  for 
the  5-year  period  July  2002  to  July  2007. 
The  types  of  information  we  seek  are 
described  below  using  general  and 
specific  headings.  Regardless  of  these 
headings,  all  respondents  are  welcome 
to  comment  on  any  aspect  of  program 
preparation  and  to  submit  any  type  of 
pertinent  information. 

General 

The  MMS  would  like  to  receive 
comments  and  suggestions  of 
nationwide  application  that  would  be 
useful  in  formulating  the  new  5-year 
program.  The  types  of  information  that 
would  be  most  useful  to  us  in 
conducting  the  section  18  analysis  relate 
to  the  following  factors: 

(1)  National  energy  needs  for  the 
period  relevant  to  the  new  program  (in 
particular  for  this  program,  the  role  of 
OCS  leasing  in  achieving  national 
energy  policy  goals,  including  its 
potential  for  contributing  to  increased 
domestic  natural  gas  supplies,  as 
addressed  further  below);  the  economic, 
social,  and  environmental  values  of  the 
renewable  and  noru-enewable  resources 
contained  in  the  OCS;  and  the  potential 
impact  of  oil  and  gas  exploration  on 
other  resource  values  of  the  OCS  and 


the  marine,  coastal,  and  human 
environments; 

(2)  Geographical,  geological,  and 
ecological  characteristics  of  the 
planning  areas  of  the  OCS  and 
nearshore  enviromnents; 

(3)  Equitable  sharing  of 
developmental  benefits  and 
environmental  risks  among  the  various 
planning  areas: 

(4)  Location  of  planning  areas  with 
respect  to,  and  the  relative  needs  of, 
regional  and  national  energy  markets; 

(5)  Other  uses  of  the  sea  and  seabed, 
including  fisheries,  navigation,  existing 
or  proposed  sealanes,  potential  sites  of 
deepwater  ports,  and  other  anticipated 
uses  of  OCS  resources  and  locations; 

(6)  Relative  environmental  sensitivity 
and  marine  productivity  of  the  different 
planning  areas  of  the  OCS; 

(7)  Environmental  and  predictive 
information  pertaining  to  offshore  and 
coastal  areas  potentially  affected  by  OCS 
development  (including  socio-cultural 
and  archaeological  information);  and 

(8)  Methods  and  procedures  for 
assiuing  the  receipt  of  fair  market  value 
for  lands  leased. 

The  MMS  also  invites  you  to  respond 
to  the  following  questions: 

(i)  Since  the  national  energy  picture 
concerning  "needs"  as  mentioned  above 
has  been  volatile,  how  should  the  5-year 
program  for  2002-2007  be  structured  to 
meet  those  needs?  What  do  you  think  is 
the  proper  role  of  the  OCS  in  national 
energy  policy? 

(ii)  Since  recent  studies  have 
projected  shortfalls  in  meeting  energy 
needs  such  as  for  home  heating  oil,  and 
especially  natural  gas,  how  should  such 
needs  be  balanced  with  the  laws,  goals, 
and  policies  influencing  the 
management  of  the  OCS?  Specifically, 
since  concerns  fi-om  affected  states,  such 
as  those  identified  in  studies  conducted 
by  the  National  Research  Council,  have 
led  to  past  congressional  and 
presidential  actions  to  restrict  many 
areas,  how  should  long-term  planning 
address  the  current  situation? 

(iii)  Although  OCS  oil  and  gas  leasing 
is  typically  conducted  through  an 
extensive,  long-established  process,  are 
there  alternative  ways  to  ensure 
appropriate  consultation  and  to 
streamline  our  procedures?  How  might 
we  best  meet  the  purpose  of  the  OCS 
Lands  Act  "to  insure  that  the  extent  of 
oil  and  gas  resources  of  the  Outer 
Continental  Shelf  is  assessed  at  the 
earliest  practicable  time?" 

Specific 

Affected  CoEistal  States 

As  specified  in  section  18(a)(2)(F),  the 
MMS  requests  the  governors  of  affected 


states  to  identify  state  laws,  goals,  and 
policies  relevant  to  OCS  oil  and  gas.  We 
have  sent  to  each  of  those  governors  a 
letter  soliciting  such  information. 
Pursuant  to  section  18(f)(5)  and 
implementing  regulations  at  30  CFR 
256.20,  we  request  information 
concerning  the  relationship  between 
OCS  oil  and  gas  activity  and  the  states' 
coastal  management  programs  that  are 
being  developed  or  administered  imder 
the  Coastal  Zone  Management  Act.  We 
also  request  the  affected  states  to  submit 
information  concerning  environmental 
risk  and  potential  for  damage  to  coastal 
and  marine  resources  associated  with 
development  of  the  OCS,  information 
related  to  other  uses  of  the  sea,  and  any 
information  in  your  possession  that  is 
relevant  to  equitable  sharing  of 
developmental  benefits  and 
environmental  risks  associated  with 
OCS  oil  and  gas  activity. 

Oil  and  Gas  Industry 

As  specified  in  section  18(a)(2)(E),  the 
MMS  requests  oil  and  gas  industry 
respondents  to  provide  information 
indicating  your  interest  in  the 
opportunity  to  lease  and  develop 
additional  OCS  oil  and  gas  resources. 
You  should  base  this  information  on 
your  expectations  as  of  2002.  For  each 
area  in  which  your  company  is 
interested,  please  submit  information 
concerning  unleased  hydrocarbon 
potential,  future  oil  and  gas  price 
expectations,  and  other  relevant 
information  that  your  company  uses  in 
making  OCS  oil  and  gas  leasing 
decisions.  The  MMS  also  requests 
industry  commenters  to  provide 
additional  information  as  specified 
below  (on  request  such  information  will 
be  treated  confidentially  as  explained 
further  below). 

(1)  Indicate  the  OCS  planning  area(s) 
where  your  company  would  be 
interested  in  acquiring  oil  and  gas  leases 
during  the  period  2002-2007.  If  you 
indicate  more  than  one  planning  area, 
rank  the  areas  in  order  of  preference. 

(2)  Indicate  the  number  and  timing  of 
lease  sales  in  the  period  2002-2007  that 
you  believe  would  be  appropriate  for 
each  planning  area.  If  you  suggest  only 
one  sale  in  a  planning  area,  indicate 
whether  that  area  should  be  considered 
for  leasing  early  or  late  in  the  5-year 
program  schedule.  If  you  suggest  more 
than  one  lease  sale  in  a  plaiuiing  area, 
indicate  the  preferred  interval  between 
sales. 

Regarding  the  scope  and  timing  of 
lease  sales,  the  MMS  would  be 
especially  interested  in  hearing 
innovative  ideas  for  the  Central  and 
Western  Gulf  of  Mexico  Plaiming  Areas, 
which  have  been  subject  to  a  long- 


running  policy  of  aimual  areawide 
leasing.  For  example,  we  would  like  to 
know  if  commenters  think  it  would  be 
advantageous  to  offer  blocks  located  in 
shallower  waters  on  the  shelf  and  those 
in  deep  water  separately  and  at  different 
intervals. 

We  also  seek  input  from  all 
respondents  on  ways  that  the  leasing 
program  can  be  designed  to  promote 
increased  production  of  natural  gas  from 
the  OCS.  Natural  gas  is  widely 
recognized  to  be  the  environmentally 
preferred  fossil  fuel  and  now  accounts 
for  about  25  percent  of  the  nation's  fuel 
needs.  It  is  expected  to  remain  a  critical 
component  of  our  Nation's  energy  needs 
well  into  the  21st  century.  The  Energy 
Information  Administration,  National 
Petroleum  Coimcil,  Gas  Research 
Institute,  and  others  forecast  significant 
increases  in  future  domestic  gas 
demand — from  about  22  trillion  cubic 
feet  (TCFJ  to  as  much  as  29  TCF  by  2010 
and  31  TCF  or  more  by  2015.  Much  of 
the  increased  production  that  will  be 
needed  is  expected  to  come  from  the 
Rocky  Mountain  onshore  region  and 
from  the  Gulf  of  Mexico  OCS,  from 
deeper  wells,  deeper  water,  and 
nonconventional  sources. 

Currently,  natural  gas  production 
from  federal  waters  of  the  Gulf  of 
Mexico  contributes  about  5.1  TCF 
annually  (or  about  23  percent)  to 
domestic  gas  supplies.  Given  projected 
growth  in  domestic  natural  gas 
consimiption,  annual  production  from 
the  OCS  would  need  to  increase 
significantly — from  5  TCF  now  to  about 
7  to  8  TCF  or  more  within  the  next  15 
years — ^to  sustain  its  same  contribution 
to  domestic  gas  supplies.  Although  oil 
and  natural  gas  production  ft'om  the 
deep  waters  of  the  Gulf  of  Mexico  is 
increasing,  annual  gas  production  ft'om 
the  shallower  waters  has  been  declining. 

As  recommended  in  a  December  1999 
National  Petroleum  Council  report  on 
natural  gas,  an  Interagency  Work  Group 
on  Natural  Gas  has  been  established  to 
take  a  lead  role  in  developing  a  natural 
gas  strategy  and  resolving  issues 
associated  with  future  natural  gas  needs. 
Consistent  with  the  MMS'  participation 
in  that  work  group,  and  with  an  OCS 
Policy  Committee  resolution  calling  for 
consideration  of  rising  natural  gas 
demand,  we  are  examining  new  ways  to 
increase  OCS  natural  gas  production  in 
the  Gulf  of  Mexico  in  an 
environmentally  responsible  manner. 
For  example,  we  are  currently  looking  at 
possible  incentives  that  could  be 
employed  on  a  sale  specific  basis  to 
foster  and  accelerate  exploration  for  and 
production  of  natural  gas  both  in  the 
deep  water  and  gas-prone  areas  of  the 
continental  shelf  in  the  Gulf  of  Mexico. 


Some  incentives,  such  as  deepwater 
royalty  relief,  are  expected  to  encourage 
increased  development  over  the  long 
term,  but  other  incentives  to  help  bring 
on  new  production  sooner  and  meet 
near-term  national  increases  in  demand 
for  natural  gas  are  also  needed. 

Section  18(g)  authorizes  confidential 
treatment  of  privileged  or  proprietary 
information.  In  order  to  protect  the 
confidentiality  of  privileged  or 
proprietary  information,  include  such 
information  as  an  attachment  to  other 
comments  submitted.  On  request  the 
MMS  will  treat  as  confidential  from  the 
time  of  its  receipt  until  5  years  after 
approval  of  the  next  leasing  program  the 
privileged  or  proprietary  information 
that  is  attached  to  a  response,  subject  to 
the  standards  of  the  Freedom  of 
Information  Act.  However,  the  MMS 
will  not  treat  as  confidential  any 
aggregate  summaries  of  such 
information,  the  names  of  respondents, 
or  comments  not  containing  such 
information.  As  noted  above,  you 
should  place  the  label  "Contains 
Confidential  Information"  on  any 
envelope  containing  privileged  or 
proprietary  information  that  you  wish  to 
be  treated  as  confidential. 

Department  of  Commerce 

Pursuant  to  section  18(f)(5)  and 
implementing  reflations  at  30  CFR 
256.20,  the  MMS  requests  information 
concerning  relationships  between 
affected  states'  coastal  zone 
management  programs  and  OCS  oil  and 
gas  activities.  We  have  sent  a  letter  to 
the  Secretary  of  Commerce  soliciting 
such  information. 

Department  of  Energy 

Pursuant  to  implementing  regulations 
at  30  CFR  256.16,  the  MMS  requests 
information  concerning  regional  and 
national  energy  markets,  OCS 
production  goals,  and  oil  and  gas 
transportation  networks.  We  have  sent  a 
letter  to  the  Secretary  of  Energy 
soliciting  such  information. 

EIS  Preparation 

Pursuant  to  section  102(2)(C)  of  ' 

NEPA,  the  MMS  intends  to  prepare  an 
EIS  for  the  new  5-year  OCS  oil  and  gas 
leasing  program  for  2002-2007.  This 
notice  starts  the  scoping  process  for  the 
EIS  under  40  CFR  1501.7  and  solicits 
information  regarding  issues  and 
alternatives  that  should  be  evaluated  in 
the  EIS.  The  EIS  will  address  the 
potential  impacts  of  the  adoption  of  the 
proposed  5-year  program.  The  MMS 
requests  respondents  to  focus  your 
comments  on  the  significant 
environmental  issues  attendant  to  OCS 
oil  and  gas  leasing  and  development 
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and  on  alternative  options  for  the  size, 
timing  and  location  of  sales  that  should 
be  evaluated  in  the  EIS.  Please  label  and 
•submit  your  comments  as  indicated 
above.  We  will  consider  all  comments 
we  receive,  regardless  of  how  they  are 


labeled,  for  the  purpose  of  determiaing 
the  scope  of  the  EIS  we  plan  to  prepare. 
The  individual  knowledgeable  about 
preparation  of  the  EIS  is  Richard 
Wildermann,  telephone  (703)  787-1670. 


Dated:  December  6,  2000. 
Walt  Rosenbusch, 

Director,  S4inerals  Management  Service. 

BILLmC  CODE  431IMHR-U 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[FESOO-54] 

East  Bay  Municipal  Utility  District 
Supplemental  Water  Supply  Project 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  Final 

Environmental  Impact  Report/Final 

Environmental  Impact  Statement  (FEIR/ 

FEIS). 

SUMiyiARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act,  the  Bureau  of  Reclamation 
(Reclamation)  and  the  East  Bay 
Municipal  Utility  District  (EBMUD) 
have  prepared  a  joint  FEIR/FEIS  for  the 
EBMUD  Supplemental  Water.Supply 
Project.  Reclamation  and  EBMUD 
prepared  a  draft  enviroijmental  impact 
report/draft  environmental  impact 
statement  (DEIR/DEIS)  for  the  proposed 
project  in  November  1997,  and  a  draft 
recirculated  environmental  impact 
report/supplemental  environmental 
impact  statement  (REIR/SEIS)  in 
October  2000.  The  FEIR/FEIS 
incorporates  the  DEIR/DEIS  and  REIR/ 
SEIS,  by  reference,  and  includes  all 
comments  received  on  the  DEIR/DEIS 
and  the  REIR/SEIS,  and  responses  to 
those  comments. 

DATES:  No  decision  will  be  made  on  the 
proposed  action  until  at  least  30  days 
after  release  of  the  FEIR/FEIS.  After  the 
30-day  waiting  period.  Reclamation  will 
be  preparing  a  Record  of  Decision  (ROD) 
and  EBMUD  will  be  preparing  a  Notice 
of  Determination,  both  of  which  will 
state  the  action  that  will  be 
implemented  and  will  discuss  all  factors 
leading  to  the  respective  decision  of 
each  agency.  When  an  alternative  is 
selected  and  the  ROD  is  signed. 
Reclamation  and  EBMUD  will  resume 
negotiations  on  the  amendatory  contract 
to  conform  the  contract  terms  to 
accurately  reflect  the  selected 
alternative. 

ADDRESSES:  Copies  of  the  FEIR/FEIS 
may  be  requested  from  Ms.  Ann  Reis, 
Water  Supply  Improvements  Division, 
EBMUD,  P.O.  Box  24055,  MS  i305, 
Oakland  CA  94623,  (510)  287-1197. 
See  "Supplementcuy  Information" 
section  for  locations  where  copies  of  the 
FEIR/FEIS  are  available  for  inspection. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kurt  Ladensack,  Water  Supply 
Improvements  Division,  EBMUD,  P.O. 
Box  24055,  MS  i305,  Oakland  CA 
94623,  (510)  287-1197;  or  Mr.  Robert 
Schroeder,  Environmental  Specialist, 


Reclamation,  Central  California  Area 
Office,  7794  Folsom  Dam  Road,  Folsom 
CA  95630,  (916)  988-1707. 
SUPPLEMENTARY  INFORMATION:  The 
federal  action  supported  by  this  FEIS/ 
FEIR  is  execution  of  an  amendment  to 
the  1970  contract.  The  amendatory 
contract  will  provide  for  a  selection  of 
one  of  the  following  alternative 
diversion  sites  under  the  identified  and 
other  appropriate  conditions: 

•  A  diversion  of  EBMUD's 
contractual  supply  at  "site  5"  on  the 
American  River  (alternative  4)  that  must 
include  the  completion,  prior  to 
construction,  of  a  satisfactory  water 
storage  strategy  which  will  aJlow 
EBMUD  to  meet  project  purposes  within 
the  necessary  flow  pattern  limitations. 
The  storage  strategy  must  include  all 
necessary  additional  environmental 
documentation  and  be  completed  in  a 
satisfactory  manner.  Additionally,  the 
amendatory  contract  will  include  for 
"site  5"  specific  diversion  rates  and 
schedules  (e.g.,  Hodge  flows  for  "site 
5"),  which  will  be  in  effect  for  the 
duration  of  the  contract,  and  vdll  assiu^ 
compliance  with  the  State  Wild  and 
Scenic  Rivers  Act. 

•  A  diversion  of  EBMUD's 
contractual  supply  at  Freeport  on  the 
Sacramento  River  (alternative  6),  instead 
of  an  American  River  diversion.  The 
Freeport  diversion  would  be  structured 
to  allow  and  encourage  regional  water 
meuiagement  partnerships  that  will 
consider  interim  water  supplies  to  be 
made  available  by  regional  partners. 

The  amendatory  contract  will  prohibit 
deliveries  of  water  diverted  at  Nimbus 
Dam  as  currently  provided  in  Article 
9(a)  of  the  existing  1970  contract. 
However,  if  permitting  and  necessary 
agreements  for  another  point  of 
diversion  are  not  completed  by  a  certain 
date,  EBMUD  will  have  the  right  to 
deliveries  as  provided  in  Article  9(a)  of 
the  existing  1970  contract. 

The  amendatory  contract  will  provide 
that  in  order  for  diversions  to  occur  at 
any  of  the  diversion  sites  identified 
above,  all  relevant  state  and  federal  laws 
and  regulations  must  be  complied  with, 
and  approval  of  the  Contracting  Officer 
is  required.  The  Contracting  Officer  will 
initiate  and  complete  consultation 
under  Section  7  of  the  Endangered 
Species  Act,  and  will  comply  with 
NEPA,  as  applicable,  prior  to  approving 
any  such  diversions. 

Included  in  the  FEIR/FEIS,  for  clarity 
of  reference  only,  is  Appendix  A.  It  is 
a  draft  amendatory  contract  that 
Reclamation  circulated  for  public 
comment  in  December  1998.  The  REIR/ 
SEIS  and  FEIR/FEIS  refers  to  the 
provisions  of  the  December  1998,  draft 


amendatory  contract.  Although  the 
entire  1998  draft  amendatory  contract  is 
included  in  this  FEIR/FEIS,  Reclamation 
and  EBMUD  expect  to  replace  this 
amendatory  contract  with  a  new  draft 
amendatory  contract  that  conforms  to 
the  provisions  contained  within  the 
ROD. 

Copies  of  the  FEIR/FEIS  are  available 
for  inspection  at  the  following  locations: 

•  East  Bay  Municipal  Utility  District 
at  375  Eleventh  Street  in  Oakland  CA 
94607^240 

•  Sacramento  County  Water  Agency 
at  827  Seventh  Street,  Room  301  in 
Sacramento  CA  95814 

•  City  of  Sacramento  Utilities 
Department  at  5770  Freeport  Boulevard, 
Suite  100  in  Sacramento  CA  95822 

•  Sacramento  County  Clerk- 
Recorder's  Office  at  600  Eighth  Street  in 
Sacramento  CA  95814 

•  Biu-eau  of  Reclamation,  Office  of 
Public  Affairs  at  2800  Cottage  Way  in 
Sacramento  CA  95825 

•  Bureau  of  Reclamation,  Folsom 
Area  Office  at  7794  Folsom  Dam  Road 
in  Folsom  CA  95630 

•  Library,  Bureau  of  Reclamation  at 
6th  Avenue  and  Kipling,  Room  167, 
Building  67,  Denver  Federal  Center  in 
Denver  CO  80225-0007 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior  at  1849  C 
Street  NW,  Main  Interior  Building  in 
Washington  DC  20240-0001 

•  Sacramento  Central  Library  at  828  I 
Street  in  Sacramento  CA  95814 

•  Lodi  Public  Library  at  201  W. 
Locust  Street  in  Lodi  CA  95240 

•  Caesar  Chavez  Central  Libran'  at 
605  N.  El  Dorado  Street  in  Stockton  CA 
95202 

•  Science,  Social  Science  & 
Government  Dociunents  Department, 
Oakland  Public  Library  at  125  14th 
Street  in  Oakland  CA  94612 

•  Contra  Costa  Coimty  Clerk's  Office 
at  730  Las  )untas  in  Martinez  CA  94553 

•  Alameda  County  Clerk's  Office  at 
1225  Fallen  Street  in  Oakland  CA  94612 

•  San  Joaquin  Coimty  Clerk's  Office 
at  24  S.  Hunter,  Room  304  in  Stockton 
CA  95202 

•  Elk  Grove  Branch  Library  at  8962 
Elk  Grove  Boulevard  in  Elk  Grove  CA 
95624 

•  Rancho  Cordova  Commimity 
Library  at  9845  Folsom  Boulevard  in 
Rancho  Cordova  CA  95827 

•  Herald  Fire  Station  at  12746  Ivie 
Road  in  Herald  CA  95638 

•  Gait  Branch  Library  at  1000 
Caroline  Avenue  in  Gait  CA  95632 

•  Tracy  Public  Library  at  20  E.  Eaton 
Avenue  in  Tracy  CA  95376 

•  Amador  Public  Library  at  25  East 
Main  in  lone  CA  95640 
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•  Calaveras  County  Central  Library  at 
891  Mountain  Ranch  Road  in  San 
Andreas  CA  95249 

•  Conununity  Development 
Department  at  104  Oak  Street  in 
Brentwood  CA  94513 

•  City  Hall  at  708  3rd  Street  in 
Brentwood  CA  94513 

•  Brentwood  Library  at  751  3rd  Street 
in  Brentwood  CA  94513 

•  Antioch  Library  in  501  West  18th 
Street  in  Antioch  CA  95409 

•  Antioch  Planning  Department  at 
Third  and  H  Street  in  Antioch  CA  94531 

•  City  Clerk/Records  Department  at 
65  Civic  Avenue  in  Pittsburg  CA  94565 

•  Pittsburg  Library  at  80  Power 
Avenue  in  Pittsburg  CA  94565 

•  Contra  Costa  Coimty  Public  Library 
at  1664.  N.  Broadway  in  Walnut  Creek 
CA  94596 

Dated:  December  5.  2000. 
Kirk  C.  Rodgers, 
Deputy  Regional  Director. 
[FR  Doc.  00^31606  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4310-MM-P 


INTERNATIONAL  TRADE 
COMMISSION 

U.  S.-Singapore  Free  Trade  Agreement: 
Potential  Trade  and  Economic  Effects 
(Inv.  No.  332-422) 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation  and 

notice  of  opportimity  to  submit 

comments 

EFFECTIVE  DATE:  December  6,  2000. 
SUMMARY:  Following  receipt  of  a  request 
on  November  27,  2000.  from  the  United 
States  Trade  Representative  (USTR), 
pursuant  to  authority  under  section 
332(g)  of  the  Tariff  Act  of  1930.  the 
Commission  instituted  investigation  No. 
332-422,  U.S.-Singapore  Free  Trade 
Agreement:  Potential  Trade  and 
Economic  Effects. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arona  Butcher  (202-205-3255),  Office 
of  Economics;  or  William  Gearhart  of 
the  Office  of  the  General  Coimsel  (202- 
205-3091)  for  information  on  the  legal 
aspects  of  this  investigation.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background: 

The  USTR  requested  that  the 
Commission  conduct  an  investigation 
and  provide  advice  as  to  the  economic 
impact  of  a  U.S.-Singapore  FTA.  As 
requested  by  USTR,  the  Commission's 


report  on  the  investigation  will  include 
the  following: 

•  A  concise  description  of  the 
Singapore  economy,  patterns  of  trade 
with  the  United  States  and  other  major 
trade  partners,  and  the  tariff  and 
investaient  relationship  between  the 
United  States  and  Singapore. 

•  A  quantitative  analysis  of  the  likely 
trade  and  economic  impact  of  a  United 
States-Singapore  FTA  by  sector. 

.  •  A  supplementary  qualitative 
analysis  of  the  impact  of  the  U.S.- 
Singapore FTA  on  product  sectors  to  be 
identified  by  USTR. 

•  A  discussion  of  potential  trade  and 
economic  effects  of  the  elimination  of 
barriers  to  trade  in  services  under  the 
United  States-Singapore  FTA. 

•  A  discussion  of^potential  trade  and 
economic  effects  of  changes  in 
intellectual  property  rights  regimes 
under  the  United  States-Singapore  FTA. 

•  A  discussion  of  potential  trade  and 
economic  effects  of  changes  in  rules 
concerning  foreign  direct  investment 
vinder  the  United  States-Singapore  FTA. 

The  Commission  plans  to  submit  its 
report,  U.S.-Singapore  Free  Trade 
Agreement:  Potential  Trade  and 
Economic  Effects  on  January  12.  2001. 
USTR  indicated  that  portions  of  the 
report  will  be  classified  as  confidential. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  this  investigation.  However, 
interested  persons  are  invited  to  submit 
written  statements  concerning  matters 
to  be  addressed  in  the  report. 
Commercial  or  financial  information 
that  a  person  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  The 
Commission's  Rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  Rules  of  Practice  and 
Procediue  (19  CFR  201.8).  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission's  Rules  (19  CFR  201.6).  All 
written  statements,  except  for 
confidential  business  information  will 
be  made  aveiilable  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration,  written 
statements  relating  to  the  Commission's 
report  should  be  submitted  at  the 
earliest  possible  date  and  should  be 
received  not  later  than  December  20, 
2000.  All  submissions  should  be 


addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street,  SW,  Washington  DC 
20436.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Conunission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  edso  be  obtained  by  accessing  its 
Internet  server  (bttp://www.usitc.gov). 

Issued:  December  7,  2000. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  00-31712  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  6,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtaining  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA.  and  OASAM  contact 
Karin  Kurz  ({202}  693-4127  or  by  E- 
mail  to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ({202} 
693-4129  or  by  E-mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({202}  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  oif  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  or 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Agency:  Emplojmaent  and  Training 
Administration. 

Title:  Trade  Act  Participant  Report 
(TAPR),  a  GPRA  compliant  data 
collection  and  reporting  system. 

OMB  Number:  1205-0392. 

Affected  Public:  State,  Local,  or  Tribal 
government.;  Federal  Government. 

Frequency:  Quarterly. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Respondent:  47.5 
Hours. 

Total  Burden  Hours:  9,500. 

Total  Annualized  capital/startup 
costs;  $100,000. 


Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $225,000. 

Description:  A  GPRA-compliant  data 
collection  and  reporting  system  that 
supplies  critical  information  on  the 
operation  of  the  "R^de  Adjustment 
Assistance  program  and  the  outcomes 
for  participants. 

Type  of  Review:  New  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  WIA  Management  Information 
and  Reporting  System. 

OMB  Number:  1205-ONew. 

Affected  Public:  State,  Local,  or  Tribal 
government. 


Form  No. 


Individual  records 

ETA  9090  annual  report  .. 

Customer  survey 

Customer  survey 

Customer  survey 

ETA  9091  quarterly  report 


Affected  public 


State,  local,  or  tribal  govt  ... 
State,  local,  or  tribal  govt  ... 
Participants  and  employers 

Agency  administration 

Overfiead  

State,  local,  or  tribal  govt  ... 


Number  of 
respondents 


53 
53 
53,000 
53 
53 
53 


Frequency 


Annually  

Annually  

Quarterly,  annually 
Quarterly,  annually 
Quarterly,  annually 
Quarterly  


Average 
hours  per 
response 


13,272 

.75 

.83 

500 

154 

16 


Total  bur- 
den hours 


703.416 
2,385 
4,417 
26,500 
8,162 
3,392 


Total  Burden  Hours:  748,272. 

Total  Annualized  capital/ startup 
costs.- $919,213. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $81,541,548. 

Description:  Selected  standardized 
information  pertaining  to  participants  in 
WIA  Title  IB  programs  will  be  collected 
and  reported  for  the  purposes  of  general 
program  oversight,  evaluation,  and 
performance  assessment. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  00-31599  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  4510-30-411 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-141] 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  programs  and 
activities  receiving  financial  assistance 
from  the  National  Aeronautics  and 
Space  Administration  that  are  covered 
by  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended. 

SUMMARY:  In  accordance  with  subpart  F 
of  the  final  common  rule  for  the 
enforcement  of  Title  IX  of  the  Education 


Amendments  of  1972,  as  amended,  20 
U.S.C.  1681,  et  seq.  ("Title  IX")  this 
notice  lists  those  programs  and 
activities  that  receive  financial 
assistance  from  NASA  and  are  covered 
by  Title  IX.  Title  IX  prohibits  recipients 
of  Federal  financial  assistance  fi-om 
discriminating  on  the  basis  of  sex  in 
education  programs  or  activities. 
Subpart  F  requires  each  Federal  agency 
that  awards  Federal  financial  assistance 
to  publish  in  the  Federal  Register  a 
notice  of  the  programs  covered  by  the 
Title  IX  regulations  within  sixty  (60) 
days  after  the  effective  date  (September 

29,  2000)  of  the  final  common  rule.  The 
final  common  rule  for  the  enforcement 
of  Title  EX  was  published  in  the  Federal 
Register  by  twenty  (20)  Federal 
agencies,  including  NASA,  on  August 

30,  2000.  (65  FR  52857-52895). 
DATES:  Effective  December  12,  2000. 
ADDRESSES:  Address  comments 
concerning  this  notice  to  the  Office  of 
Equal  Opportunity  Programs,  Code  EI, 
NASA  Headquarters,  300  E  Street,  SW, 
Room  4W31.  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  J.  Dalton,  202-358-0958,  or 
TDD:  202-358-3748. 
SUPPLEMENTARY  INFORMATION:  Title  IX 
prohibits  recipients  of  Federal  financial 
assistance  from  discriminating  on  the 
basis  of  sex  in  educational  programs  or 
activities.  Specifically,  the  statute  states 
that  "(njo  person  in  the  United  States 
shall,  on  the  basis  of  sex,  be  excluded 
fi-om  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 


discrimination  under  any  education 
program  or  activity  receiving  Federal 
financial  assistance,"  with  specific 
exceptions  for  various  entities, 
programs,  and  activities.  20  U.S.C. 
1681(a).  This  statute  was  modeled  after 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  2000d  et  seq..  which  prohibits 
discrimination  on  the  basis  of  race, 
color,  and  national  origin  in  all 
programs  or  activities  that  receive 
Federal  financial  assistance.  The  goal  of 
Title  DC  is  to  ensure  that  Federal  funds 
are  not  utilized  for  and  do  not  support 
sex-based  discrimination,  and  that 
individuals  have  equal  opportunities, 
without  regard  to  sex,  to  pursue,  engage 
or  participate  in,  and  benefit  from 
academic,  extracurricular,  research, 
occupational  training,  employment,  or 
other  educational  programs  or  activities. 

List  of  Federal  Financial  Assistance 
Administered  by  the  National 
Aeronautics  and  Space  Administratioii 
to  Which  Title  IX  Applies 

Note:  All  recipients  of  Federal  flnancial 
assistance  from  GSA  are  subject  to  Title  IX, 
but  Title  IX's  anti-discrimination 
prohibitions  are  limited  to  the  educational 
components  of  the  recipient's  program  or 
activity,  if  any.  Failure  to  list  a  type  of 
Federal  assistance  below  shall  not  mean,  if 
Title  IX  is  otherwise  applicable,  that  a 
program  or  activity  is  not  covered  by  Title  IX. 

1 .  Grants  that  provides  funding  to 
recipients  for  the  purpose  of  supporting 
or  stimulating  research,  education,  and 
training,  without  substantial 
involvement  by  NASA  in  the  activity 
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supported  by  the  financial  assistance. 
The  four  types  of  grants  NASA  provides 
are  as  follows: 

a.  Research  Grant — A  Research  Grant 
is  an  agreement  used  to  stimulate  or 
support  research  in  areas  such  as  space 
science,  earth  science,  the  solar  system, 
the  universe,  human  activity  in  space, 
advanced  aeronautics,  and  related 
technologies.  Usually,  research  grants 
are  in  excess  of  one  year  in  duration. 

b.  Education  Grant — An  Education 
Grant  is  an  agreement  that  provides 
funds  to  an  educational  institution  or 
other  non-profit  organizations  for  the 
purposes  of: 

(1)  Capturing  student  interest  and/or 
improving  Student  performance  in 
science,  mathematics,  technology,  or 
related  fields; 

(2)  Enhancing  the  skill,  knowledge,  or 
ability  of  teachers  or  faculty  members  in 
science,  mathematics,  or  technology; 

■  (3)  Supporting  national  educational 
support  movements; 

(4)  Conducting  pilot  programs  or 
research  to  increase  participation  and/or 
to  enhance  performance  in  science, 
mathematics,  or  technology  education  at 
all  levels;  and 

(5)  Developing  instructional  materials 
[e.g.,  teacher  guides,  printed 
publications,  computer  software,  and 
videotapes)  or  networked  information 
services  for  education. 

c.  Training  Grant — A  Training  Grant 
is  an  agreement  that  provides  funds  to 
an  educational  institution  or  other  non- 
profit organization  solely  by  providing 
scholarships,  fellowships,  or  stipends  to' 
students,  teachers,  and/or  faculty. 
NASA  training  grants  are  awarded  to 
colleges,  universities,  or  other  non- 
profit organizations;  not  to  individual 
students,  teachers,  or  faculty  members. 
Students  and  faculty  receiving  direct 
support  under  a  NASA  Training  Grant 
must  be  U.S.  citizens. 

d.  Facilities  Grant — A  Facilities  Grant 
is  used  to  provide  for  the  acquisition, 
construction,  use,  maintenance,  and 
disposition  of  facilities.  For  the 
purposes  of  this  type  of  grant,  facilities 
means  property  used  for  production, 
maintenance,  research,  development,  or 
testing. 

2.  Cooperative  Agreements  that  is 
used  to  transfer  something  of  value  to 
recipients  in  order  to  support  and 
stimulate  research,  with  substantial 
involvement  between  NASA  and  the 
recipient  during  the  performance  of  the 
activity. 

Grants  and  Cooperative  Agreements 
are  made  under  the  authority  of  NASA's 
organic  statute.  The  National 
Aeronautics  and  Space  Act  of  1958 
(Space  Act),  as  jmiended,  42  U.S.C.  2451 
et  seq.,  and  the  National  Space  Grant 


College  and  Fellowship  Act,  42  U.S.C. 
248&-24861.  In  addition  to  the  grants 
and  cooperative  agreements  discussed 
above,  the  Space  Act  allows  NASA  to 
enter  into  other  agreements  in  order  to 
meet  its  wide-ranging  mission  and 
program  requirements  and  objectives. 
Arrangements  to  receive  a  copy  of 
NASA's  federal  financial  assistance 
programs  in  an  alternative  format  may 
be  made  by  contacting  the  named 
individual. 

George  E.  Reese, 

Associate  Administrator  for  Equal 

Opportunity  Programs. 

(FR  Doc.  00-31490  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  7S1(M)1-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Proposed  Collection,  Comment 
Request,  Status  of  Museum  School 
Partnerships 

AGENCY:  Institute  of  Museum  and 
Library  Services,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3508(2){A)).  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museiun  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  study  of  Status 
of  Museum  School  Partnership. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  12,2001. 

IMLS  is  particularly  interested  in 
comments  that  help  the  agency  to: 

•  Evaluate  whetner  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collocation  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Dr. 
Rebecca  Danvers,  Director  of  the  Office 
or  Research  and  Technology,  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Ave.,  NW.,  Room  802, 
Washington,  DC  20506.  Dr.  Danvers  can 
be  reached  on  Telephone:  202-606- 
2478  Fax:  202-606-1077  or  at 
rdanvers@imls.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Institute  of  Museum  and  Library 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Library  Services  Act, 
Public  Law  104-208.  The  IMLS 
provides  a  variety  of  grant  programs  to 
assist  the  nation's  museums  and 
libraries  in  improving  their  operations 
and  enhancing  their  services  to  the 
public.  Museums  and  libraries  of  all 
sizes  and  types  may  receive  support 
from  IMLS  programs. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Status  of  Museiun  School 
Partnership. 

OMB  Number:  n/a. 

Agency  Number:  3137. 

Frequency:  every  five  years. 

Affected  Public:  Museums. 

Number  of  Respondents:  600. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  300  hours. 

Total  Aiwualized  capital /startup 
costs:  0. 

Total  Annual  costs:  0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Director  Office  of  Public 
and  Legislative  Affairs,  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  telephone  (202) 
60&-4648. 

Dated:  December  6,  2000. 
Mamie  Bittner,* 

Director  of  Public  and  Legislative  Affairs. 
(FR  Doc.  00-31511  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  7036-01 -M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Proposed  Collection,  Comment 
Request,  Evaluation  Museum 
Leadership  Initiatives 

AGENCY:  Institute  of  Museiun  and 
Library  Services,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3508(2)(A)).  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  biu-den  (time  and  financial 
resoiut:es)  is  minimized,  collection 
instruments  are  clearly  imderstood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  evaluation  of 
its  Museiun  Leadership  Initiatives. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  12,  2001. 

IMLS  is  particularly  interested  in 
comments  that  help.the  agency  to: 

•  Evaluate  whetner  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collocation  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Dr. 
Rebecca  Danvers,  Director  of  the  Office 
of  Research  and  Technology,  Institute  of 


Museum  and  Library  Services,  1100 
Pennsylvania  Ave.,  NW.,  Room  802, 
Washington,  DC  20506.  Dr.  Danvers  can 
be  reached  on  Telephone:  202-606- 
2478,  Fax:  202-606-1077  or  at 
rdanvers@imls.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Institute  of  Museum  and  Library 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Library  Services  Act,  Pub. 
L.  104-208.  The  IMLS  provides  a  variety 
of  grant  programs  to  assist  the  nation's 
museums  and  libraries  in  improving 
their  operations  and  enhancing  their 
services  to  the  public.  Museums  and 
libraries  of  all  sizes  and  types  may 
receive  support  from  IMLS  programs. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Evaluation  Museum  Leadership 
Initiative. 

OMB  Number:  N/A. 

Agency  Number:  3137. 

Frequency:  Once. 

Affected  Public:  Museums. 

Number  of  Respondents:  120. 

Estimated  Time  Per  Respondent:  1. 

Total  Burden  Hours:  120. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
telephone  (202)  606-4648. 

Dated:  December  6.  2000. 
Mamie  Bittner, 

Director  of  Public  and  Legislative  Affairs. 
[FR  Doc.  00-31512  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  7036-01 -M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Cancellation  of  panel  meeting. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  published  a  document 
in  the  Federal  Register  of  November  28, 
2000,  concerning  a  Humanities  Panel 
meeting.  The  date  of  the  meeting  is 
December  15,  2000.  This  meeting  has 
been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson  at  (202)  606-8322. 

Cancellation 

In  the  Federal  Register  of  November 
28,  2000,  on  page  70951,  in  the  second 


column,  numbered  paragraph  15,  has 
been  cancelled. 

Dated:  December  7,  2000. 

Lauren  Walsh, 

Acting  Advisory  Committee  Management 
Officer 

[FR  Doc.  00-31646  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  7S36-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 
the  Hiunanities. 
ACTION:  Correction. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  published  a  document 
in  the  Federal  Register  of  November  28, 
2000,  concerning  a  Humanities  Panel 
meeting.  The  date  of  the  meeting  is 
December  12,  2000  and  the  title  of  the 
program  of  this  meeting  was  incorrect. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson  at  (202)  606-8322. 

Correction 

In  the  Federal  Register  of  November 
28,  2000,  on  page  70950,  in  the  third 
colunm,  numbered  paragraph  11, 
correct  the  title  of  the  Humanities  Panel 
Program  for  December  12,  2000  to  read: 

Program:  This  meeting  will  review 
applications  for  American  History  IV, 
submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
2000  deadline. 

Dated:  December  6,  2000. 
Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  00-31582  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  7536-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems. 

Date  and  Time:  )anuary  21  and  22.  2001, 
8  a.m.  to  5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
530,  Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contract  Person:  Dr.  Alison  Flatau, 
Program  Director,  Dynamic  Systems  and 
Control,  Sensor  Technologies  for  Civil  and 
Mechanical  Systems,  Room  545,  (703)  292- 
8360. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Individual 
Investigator  Award  proposals  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Dynamic  Systems 
and  Control  Individual  Investigator  Award 
(IIA)  Review  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  infonnatioa  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuads  associated  with  the  proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(cK4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  28,  2000. 
Karen ).  York, 

Committee  Management  Officer. 
[FR  Doc.  00-31487  Filed  12-11-00;  8:45  am) 
BIUJNG  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Civil  and 
■Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems 

Date  and  Time:  January  24,  2001,  8  a.m.  to 
5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
530,  Ariington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alison  Flatau.  Program 
Director,  Dynamic  Systems  and  Control, 
Sensor  Technologies  for  Civil  and 
Mechanical  Systems,  Room  545,  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Individual 
Investigator  Award  proposals  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Sensor 
Technologies  for  Civil  and  Mechanical 
Systems  Individual  Investigator  Award 
Review  Panel  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  28.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  00-31488  Filed  12-11-00;  8:45  ami 
BOJLJNG  COOE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems. 

Date  and  Time:  January  29  and  30,  2001. 
8  a.m.  to  5  p.m. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
530,  Arhngton,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alison  Flatau,  Program 
Director,  Dynamic  Systems  and  Control, 
Sensor  Technologies  for  Civil  and 
Mechanical  Systems,  Room  545.  (703)  292- 
8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Sensing 
Initiative  proposals  submitted  to  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'Ol  Sensor 
Technologies  for  Civil  and  Mechanical 
Systems  Sensing  Initiative  Review  Panel 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 

These  matters  £u^  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  28,  2000. 
Karen ).  York, 

Committee  Management  Officer. 

[FR  Doc.  00-31489  Filed  12-11-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  Standard  Review 
Plan 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  meeting. 

summary:  NRC  will  host  a  public 
meeting  in  Rockville,  Maryland.  The 
meeting  will  provide  an  opportunity  for 
discussion  on  the  revised  Standard 
Review  Plan  (SRP)  Chapter  11  of 
NUREG  1520  for  10  CFR  part  70.  The 
revised  SRP  can  be  reviewed  on  the 
Internet  at  the  following  website: 
http :  //techconf .  llnl.gov/cgi-bin/ 
library?source=*&  library =Part_70 
lib&file. 

The  web  site  can  also  be  reached  by 
the  following  method: 


1.  Go  to  the  main  NRC  web  site  at: 
http://wrww.nrc.gov. 

2.  Scroll  down  towards  the  bottom  of 
that  page  and  click  on  the  word 
"Rulemaking." 

3.  Scroll  down  on  the  RulemaJdng 
page  till  you  see  the  words  "Technical 
Conference."  Click  on  those  words. 

4.  On  the  page  titled  "Welcome  to  the 
NRC  Technical  Conference  Forum," 
click  where  it  says  to  participate  in 
Technical  Conferences. 

5.  Scroll  down  to  the  topic  "Draft 
Standard  Review  Plan  and  Guidance  on 
Amendment  to  10  CFR  Part  70." 

6.  Select  "Document  Library." 

PURPOSE:  This  meeting  will  provide  an 
opportunity  to  discuss  any  comments 
on  the  staffs  recently  revised  Chapter 
11. 

DATES:  The  meeting  is  scheduled  for 
Wednesday,  December  20,  2000,  from 
1:00  p.m.  to  4:30  p.m  and  Thursday, 
December  21,  2000.  from  8:30  a.m.  to 
12:30  p.m.  The  meeting  is  open  to  the 
public. 

ADDRESSES:  Technical  Training  Center 
T-3B-43  at  Two  White  Fhnt  North, 
11545  Rockville  Pike.  Rockville. 
Maryland.  Visitor  parking  around  the 
NRC  building  is  limited;  however,  the 
meeting  site  is  located  adjacent  to  the 
White  Flint  Station  on  the  Metro  Red 
Line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Cox,  Project  Manager,  Fuel 
Cycle  Licensing  Branch.  Division  of 
Fuel  Cycle  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone:  (301) 
415-8107,  e-mail  thc®nrc.gov. 

Dated  at  Rockville.  Maryland  this  5th  day 
of  December,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Myron  Fliegel, 

Acting  Chief  Fuel  Cycle  Licensing  Branch, 
Division  of  Fuel  Cycle  Safety  and  Safeguards. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  00-31539  Filed  12-11-00;  8:45  am] 
BILUNQ  CODE  73«Mn-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  December  11,  18,  25, 
2000,  January  1.  8.  and  15.  2001. 

PLACE:  Commissioner's  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  December  11 

There  are  no  meetings  scheduled  for 
the  Week  of  December  11. 

Week  of  December  18 — Tentative 

Tuesday,  December  19,  2000 

9:30  a.m.    Discussion  of  Management 
Issues  (Closed — Ex.  2  and  6) 

Wednesday,  December  20,  2000 

9:25  a.m.     Affirmation  Session 
(Public  Meeting)  (If  needed) 

9:30  a.m.     Briefing  on  the  Status  of 
the  Fuel  Cycle  Facility  Oversight 
Program  Revision  (Public  Meeting) 
(Contact:  Walt  Schwink,  301-415- 
7253) 

This  meeting  will  be  webcast  live  at 
the  Web  address — wvvw.nrc.gov/ 
Iive.html 

Week  of  December  25 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  25. 

Week  of  January  1,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  1,  2001. 

Week  of  January  8,  2001— Tentative 

Tuesday,  January  9,  2001 

9:30  a.m.     Briefing  on  EEO  Program 
(Public  Meeting)  (Contact:  Irene 
Little,  301-415-7380) 

Wednesday,  January  10,  2001 

9:25  a.m.    Affirmation  Session 
(Public  Meeting)  (If  needed) 
9:30  a.m.     Briefing  on  Status  of 
Nuclear  Materials  Safety  (Public 
Meeting)  (Contact:  Claudia  Seelig. 
301-415-7243) 
This  meeting  will  be  webcast  live  at 
the  Web  address —  vkrww.nrc.gov/ 
Iive.html 

Week  of  January  15,  2001— Tentative 

Wednesday.  January  17,  2001 

9:25  a.m.    AiBrmation  Session 

(Public  Meeting)  (If  needed) 
9:30  a.m.     Briefing  on  Status  of 
Nuclear  Reactor  Safety  (Public 
Meeting)  (Contact:  Mike  Case,  301- 
415-1134) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov/ 
Iive.html 

The  Schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 
***** 

Additional  Information:  By  a  vote  of 
5-0  on  December  4,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 


and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Final  Rule 
Amending  the  Fitness-for-Ehity  Rule"  be 
held  on  December  4,  and  on  less  than 
one  week's  notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington.  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
diav@nrc.gov. 

Dated:  December  7,  2000. 
WiUiam  M.  Hill,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  00-31714  Filed  12-08-00;  2:12  pm) 
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NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1671] 

Standard  Review  Plan  for  the 
Recertification  of  the  Gaseous 
Diffusion  Plants  Notice  of  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  Because  of  significant  changes 
to  current  U.S.  Nuclear  Regulatory 
Commission  (NRC)  decommissioning 
financial  assurance  guidance,  NRC  is 
offering  the  opportunity  for  additional 
public  review  and  comment  on  the 
revised  Section  14.0,  "Decommission 
Funding  Plan  and  Financial  Assurance 
Mechanisms,"  of  the  draft  report 
NUREG-1671  entitled,  "Standard 
Review  Plan  for  the  Recertification  of 
the  Gaseous  Diffusion  Plants"  (GDPs). 
DATES:  Submit  comments  to  the  address 
listed  below  by  January  11,  2001. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Chief,  Rules  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand 
deUver  comments  to  11545  Rockville 


Pike,  Rockville,  Maryland  20852, 
between  7:45  emi  and  4:15  pm  during 
Federal  workdays. 

Draft  NUREG-1671,  vnthout  the 
revised  Section  14.0.  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  public  docimient  room  (PDR).  that 
is  currently  located  at  NRC's 
headquarters  building,  One  White  Flint 
North.  11555  Rockville  Pike,  RockviUe, 
Maryland  20852.  A  copy  of  the  draft 
revised  Section  14.0  may  also  be 
obtained  from  the  NRC's  Internet 
website  at:  http://www.nrc.gov/NRC/ 
NUREG/index.html  or  from  the 
Agency's  document  management 
system,  called  ADAMS,  at:  http:// 
vkrww.nrc.gov/NRC/ADAMS/index.html 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  C.  Johnson.  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Telephone: 
(301)415-7299. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Eric  J.  Leeds, 

Chief,  Special  Projects  Branch,  Division  of 
Fuel  Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc  00-31540  Filed  12-11-00:  8:45  amj 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Management  of  Federal  Information 
Resources 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Revision  of  OMB  Circular  No. 

A-130,  Transmittal  No.  4. 

SUMMARY:  The  Office  of  Management 
and  Budget  issues  a  revision  to  Circular 
No.  A-130,  "Management  of  Federal 
Information  Resources,"  to  implement 
provisions  of  the  Clinger-Cohen  Act 
(also  known  as  "Information 
Technology  Management  Reform  Act  of 
1996  ")  and  for  other  purposes.  The 
revision  modifies  sections  of  the 
Circular  concerning  information 
systems  and  information  technology 
management  to  follow  more  closely 
provisions  of  the  Clinger-Cohen  Act  and 
OMB  Circular  A-11.  These  sections 
involve  the  acquisition,  use,  and 
disposal  of  information  technology  as  a 
capital  asset  by  the  Federal  government 
to  improve  the  productivity,  efficiency, 
and  effectiveness  of  Federal  programs. 
OMB  has  issued  previous  guidance 
regarding  the  Clinger-Cohen  Act 
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implementation,  including  0MB 
Memoranda  M-96-20,  "Implementation 
of  the  Information  Technology 
Management  Reform  Act  of  1996;"  M- 
97-02.  "Fimding  Information  Systems 
Investments;"  M-97-09,  "Interagency 
Support  for  Information  Technology;" 
M-97-15,  "Local  Telecommimications 
Services  Policy;"  and  M-97-16, 
"Information  Technology 
Architectures."  As  a  convenience  to 
readers,  these  Memoranda  are  rescinded 
and  their  content  incorporated  into  this 
Circular. 

This  revision  also  incorporates  the 
content  of  three  other  OMB  Memoranda. 
The  guidance  in  Memorandum  M-98- 
09,  on  the  handbook  requirement  of  the 
1996  Electronic  FOIA  Amendments,  has 
been  incorporated  into  Appendix  IV. 
The  guidance  on  "Implementing  the 
Government  Paperwork  Elimination 
Act"  (OMB  Memorandum  M-00-10)  has 
been  inserted  in  Appendix  11,  and  the 
principles  on  "Incorporating  and 
Funding  Seciuity  in  Information 
Systems  Investments"  {OMB 
Memorandum  M-00-07)  have  been 
incorporated  into  Section  8b(4). 
Appendix  IV  has  been  expanded  to 
reflect  these  changes.  Witb  its 
incorporation  into  the  Circular, 
Memoranda  M-98-09  is  rescinded. 

OMB  intends  to  review  this  Circular 
in  2001  for  other  revisions  including 
Information  Policy,  Security  and 
Privacy.  At  that  time,  we  will  review  the 
Circular  generally  and  update  it  to 
reflect  plain  language  principles. 
EFFECTIVE  DATE:  November  28,  2000. 
ADDRESSES:  You  can  find  a  full 
recompiled  version  of  Circular  A-130, 
including  the  changes  made  here  along 
with  the  existing  sections  that  have  not 
changed  on  the  Internet  at  the  OMB  web 
site,  http://www.whitehouse.gov/OMB/ 
circulars/index.html  and  at  the  CIO 
Council  home  page  at  http://cio.gov. 
You  can  also  obtain  a  copy  of  OMB 
Circular  No.  A-1 1 ,  including  the 
supplement  to  Part  3,  "The 
Programming  Guide,"  at  the  OMB  web 
site  and  the  CIO  Council  web  site,  or  by 
calling  the  Budget  Review  and  Concepts 
Division  at  OMB  at  202-395-3172. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Prater,  Information  Policy  and 
Technology  Branch,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10236,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 
Telephone:  (202)  395-3785. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Clinger-Cohen  Act  (also  known  as 
"Information  Technology  Management 


Reform  Act  of  1996")  (Pub.  L.  104-106, 
Division  E,  codified  at  40  U.S.C.  Chapter 
25)  grants  to  the  Director  of  the  Office 
of  Management  and  Budget  (OMB) 
authority  to  oversee  the  acquisition,  use, 
and  disposal  of  information  technology 
by  the  Federal  government,  so  as  to 
improve  the  productivity,  efficiency, 
and  effectiveness  of  Federal  programs.  It 
supplements  the  information  resources 
management  (IRM)  policies  contained  in 
the  Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  Chapter  35)  by  establishing  a 
comprehensive  approach  to  improving 
the  acquisition  and  management  of 
agency  information  systems  through 
work  process  redesign,  and  by  linking 
plaiuiing  and  investment  strategies  to 
the  budget  process. 

The  Clinger-Cohen  Act  establishes 
clear  accountability  for  IRM  activities  by 
creating  agency  Chief  Information 
Officers  (CIOs)  with  the  authority  and 
management  responsibility  necessary  to 
advise  agency  heads  on  budget, 
program,  and  implementation  issues 
concerning  information  technology. 
Among  other  responsibilities,  CIOs 
oversee  the  design,  development,  and 
implementation  of  information  systems. 
CIOs  also  monitor  and  evaluate  system 
performance  and  advise  agency  heads 
whether  to  modify  or  terminate  those 
systems.  The  Clinger-Cohen  Act  directs 
agencies  to  work  together  towards  the 
common  goal  of  using  information 
technology  to  improve  the  productivity, 
effectiveness,  and  efficiency  of  Federal 
programs  and  to  promote  an 
interoperable,  secure,  and  shared 
government-wide  information  resources 
infrastructure. 

OMB  Circular  No.  A-130, 
"Management  of  Federal  Information 
Resources,"  contains  the  policy 
framework  for  the  management  of 
Federal  information  resources.  OMB  last 
revised  Circular  A-130  on  February  20, 
1996  (61  FR  6428).  To  provide  agencies 
with  additional  guidance  on 
implementing  the  Clinger-Cohen  Act, 
and  for  other  purposes,  OMB  on  April 
13,  2000  (65  FR  19933)  requested  public 
comment  on  a  proposed  revision  to  this 
Circular.  In  addition  to  publishing  the 
proposed  revision  in  the  Federal 
Re^ster,  OMB  posted  it  on  its  public 
web  site  and  sent  copies  of  the  proposal 
directly  to  Federal  agencies. 

Comments  on  the  Proposed  Revision  to 
Circular  A-130 

In  response  to  the  request  for  public 
comment,  OMB  received  specific 
comments  from  thirty  foiu-  organizations 
and  individuals.  Federal  agencies 
submitted  the  majority  of  comments,  but 
non-profit  organizations  and  concerned 
citizens  also  responded.  Most  comments 


proposed  changes  in  clarity  and  detail. 
Where  these  comments  added  clarity 
and  did  not  conflict  with  the  substance 
of  the  provision  in  question,  OMB 
incorporated  them.  Several 
organizations  suggested  changes  to  parts 
of  the  Circular  that  are  not  within  the 
scope  of  this  update  of  the  Circular. 
OMB  intends  to  review  Circular  No.  A- 
130  for  other  revisions  in  2001. 

We  describe  below  the  principal 
substantive  issues  raised  in  the 
comments  and  oiu  responses  to  them. 

1.  Comments  Regarding  the  IT  Capital 
Plan 

A  niunber  of  agencies  wanted  greater 
clarification  regarding  the  distinction 
between  the  Information  Technology 
(IT)  Capital  Plan  and  the  Information 
Resources  Management  (IRM)  Strategic 
Plan.  We  have  updated  the  section 
outlining  the  IT  Capital  Plan  and  the 
IRM  Strategic  Plans.  The  new  section 
describes  in  much  greater  detail,  and  in 
so  doing  clarifies,  the  different 
objectives  of  the  two  plans:  The  IT 
Capital  Plan  is  operational  in  nature 
while  the  IRM  Strategic  Plan  is  a  long 
range  planning  document. 

The  IRM  Strategic  Plan  is  the  agency's 
IT  vision  or  roadmap  that  will  align  its 
information  resoiu-ces  with  its  business 
strategies  and  investment  decisions.  As 
an  example,  the  IRM  Strategic  Plan 
might  include  the  mission  of  the  agency, 
key  business  processes,  IT  challenges, 
and  guiding  principles. 

Conversely,  the  TT  Capital  Plan 
provides  the  justification  for  individual 
etssets.  A  sample  IT  Capital  Plan  would 
include:  the  business  case,  expected 
benefits  and  costs,  schedule,  retiun  on 
investment  analysis,  performance 
measures  to  evaluate  the  effectiveness  of 
the  investment,  an  examination  of  the 
alternative  solutions,  an  acquisition 
strategy,  and  a  discussion  of  how  that 
system  comports  with  IT  security  and 
privacy  guidance. 

The  Government  Performance  and 
Results  Act  requires  agencies  to  develop 
and  submit  to  OMB  agency  Strategic 
Plans.  Each  agency  submits  this 
information  annually  along  with  its 
Performance  Plans,  as  part  of  its  budget 
submission  to  OMB.  IRM  Strategic  Plans 
should  support  the  Agency  Strategic 
Plans,  describing  how  information 
resources  will  help  accomplish  agency 
missions  and  ensuring  that  IRM 
decisions  are  integrated  with 
organizational  planning,  budget, 
financial  management,  procurement, 
human  resources  management,  and 
program  decisions.  The  IT  Capital  Plan, 
on  the  other  hand,  supports  the  goals 
and  missions  identified  in  the  IRM 
Strategic  Plan,  is  an  operational 


document,  and  is  updated  twice  yearly. 
The  IT  Capital  Plan  is  largely  comprised 
of  existing  documents  that  accompany 
the  agency  budget  submission,  as 
updated  to  reflect-the  Presidentied 
budget  request  to  Congress.  The  updated 
IT  Capital  Plan  becomes  the 
implementation  plan  for  the  budget 
year. 

2.  Comments  on  the  Relationship 
Between  the  Agency  Enterprise 
Architecture  and  the  Agency  Capital 
Planning  and  Investment  Control 
Process 

Several  agencies  wanted  further 
elaboration  on  how  the  Enterprise 
Architectiu-e  (EA)  and  the  capital 
planning  and  investment  control  (CPIC) 
process  should  work  together.  To 
address  these  comments,  we  include 
information  on  the  EA  within  the  body 
of  Section  8b  and  elaborate  on  its 
relationship  with  the  capital  planning 
and  investment  control  process.  In 
doing  so,  information  contained  in  the 
proposed  Appendix  II  regarding  the  EA 
(April  13,  2000  (65  FR  19933))  has  been 
incorporated  into  Section  8b(2). 
Appendix  II  is  now  dedicated  to 
information  on  implementing  the 
Government  Paperwork  Elimination 
Act. 

We  also  add  a  discussion  that 
describes  how  the  EA  documents 
linkages  between  mission  needs, 
information  sources  and  content,  and 
information  technology  capabilities.  The 
EA  should  inform  the  CPIC  process  by 
defining  the  technologies  and 
information  critical  to  operating  an 
agency's  business,  and  by  creating  a 
roadmap  which  enables  the  agency  to 
transition  from  its  current  to  its  targeted 
state.  The  EA  helps  the  agency  respond 
to  changing  business  needs,  and  ensures 
that  potential  solutions  support  the 
agency's  targeted  state.  A  proposed  IT 
solution  that  does  not  comply  with  the 
EA  should  not  be  considered  as  a 
possible  investment,  and  should  not 
enter  the  CPIC  process.  The  CPIC 
process  helps  select,  control  and 
evaluate  investments  that  conform  with 
theEA. 

For  example,  dining  the  select  stage  of 
capital  plaiming  an  agency  identifies 
and  investigates  different  potential 
solutions  for  an  investment.  An  agency 
then  selects  the  option  with  the  best 
business  case.  If  any  of  these 
alternatives  does  not  conform  with  the 
EA,  the  agency  should  drop  it  from 
consideration. 

Another  example  might  include  an 
agency  considering  a  new  financial 
management  system.  The  new  system 
will  require  users  to  have  a  certain 
computing  environment  in  order  to 


operate  the  proposed  system.  Dxmng  the 
select  stage  of  capital  plaiming,  the 
agency  should  review  the  EA  to 
determine  if  that  proposed  system 
design  is  appropriate  for  all  of  the 
necessary  users  in  the  organization. 
Users  in  field  offices,  for  example,  may 
not  have  the  computing  resources  to  use 
the  system.  The  agency  must  consider 
the  costs  of  upgrading  these  users' 
computing  resoim:es  in  the  evaluation 
of  this  alternative.  If  the  system  is 
selected,  the  agency  must  incorporate, 
into  the  EA,  its  impact  on  business 
processes,  data,  security,  etc. 

There  were  also  comments  regarding 
how  the  Federal  Enterprise  Architecture 
(FEA)  framework  relates  to  the  agency 
Enterprise  Architectiu«.  The  Chief 
Information  Officers  Council  created 
and  currently  maintains  the  FEA.  We 
discuss  the  FEA  in  Appendix  IV; 
agencies  should  address  the  Federal 
fi-amework  when  developing  the  agency- 
specific  EA.  Collaboration  among 
agencies  who  share  a  common  business 
function  promotes  information  sheiring 
and  is  critical  for  the  creation  of  a 
responsive,  customer-focused  electronic 
government. 

3.  Comments  on  the  Threshold  for  a 
Major  Information  System 

A  few  agencies  wanted  OMB  to  create 
a  dollar  threshold  for  major  information 
systems.  We  did  not  adopt  this 
recommendation. 

Since  1985,  OMB  has  included  in 
^Circular  A-130  a  definition  for  what  is 
a  "major  information  system"  (50  FR 
52730,  52735;  December  24,  1985.) 
Since  its  revision  in  1994,  the  Circular 
has  defined  "major  information  system" 
as  follows:  "an  information  system  that 
requires  special  management  attention 
because  of  its  importance  to  an  agency 
mission;  its  high  development, 
operating,  or  maintenemce  costs;  or  its 
significant  role  in  the  administration  of 
agency  programs,  finances,  property,  or 
other  resources"  (59  FR  37906,  37909; 
July  25,  1994).  As  this  definition 
indicates,  whether  an  information 
system  qualifies  as  "major"  depends  on 
the  particular  circiunstances  of  that 
system  and  its  context  within  the 
agency's  operations.  Therefore,  an 
information  system  that  is  "major"  for 
one  agency  may  not  necessarily  be 
"major"  for  another  agency.  This 
determination  is  to  be  made  by  the 
respective  agency,  and  this 
determination  necessarily  involves  an 
exercise  of  judgment. 

Because  there  is  significant  variance 
among  agency  information  technology 
budgets,  we  think  it  is  inadvisable  to 
establish  a  uniform,  one-size-fits-all 


dollar  threshold  across  all  agencies,  and 
therefore  we  have  not  done  so. 

4.  Comments  on  Data  Quality  Concerns 

A  few  organizations  inquired  about 
the  quality  of  Fedenil  data.  Ensuring  the 
quality  of  the  information  that  the 
Federal  Govenunent  disseminates  to  the 
public  is  very  important.  Federal 
agencies  must  take  seriously  their 
responsibility  to  ensure  the  quality  of 
their  data.  OMB  works  with  the  agencies 
to  ensure  the  quality  of  Federally 
disseminated  information  in  several 
ways,  including  the  review  of 
collections  of  information  under  the 
Paperwork  Reduction  Act  (to  ensure 
that  collections  "maximize  usefulness"), 
statistical  coordination  and  review,  and 
the  establishment  in  this  Circular  of 
general  policies  for  information 
dissemination.  The  current  Analysis  of 
Key  Sections  in  Appendix  IV  stresses 
theHmportance  of  data  quality 
protections.  OMB  intends  to  review  data 
quality  policies  in  2001  and  to  issue 
new  guidance  as  appropriate. 

5.  Comments  on  Computer  Security 

Several  agencies  inquired  about 
changes  regarding  computer  security 
and  privacy.  OMB  Memorandum  M-00- 
07  "Incorporating  and  Funding  Security 
in  Information  Systems  Investments" 
(February  28,  2000)  is  incorporated  into 
Section  8b(3). 

Of  special  note,  Title  X,  Subtitle  G, 
"Government  Information  Security- 
Reform"  of  the  FY  2001  Defense 
Authorization  Act  (Pub.  L.  106-398), 
was  enacted  during  the  final  stages  of 
revision  to  this  Circular.  In  order  to 
include  these  reforms,  and  other 
important  computer  security 
modifications,  we  plan  more  substantive 
changes  when  we  revise  Circular  A-130 
in  2001.  During  the  upcoming  revision 
process,  we  will  take  into  consideration 
the  comments  that  we  have  received  on 
computer  security. 

6.  Comments  on  Information 
Dissemination  and  Information 
Resources  Management 

One  organization  suggested  we  add  to 
Section  9  "Assignment  of 
Responsibilities"  a  provision  to  reflect 
Section  5403  of  the  Clinger  Cohen  Act 
(40  U.S.C.  1503).  Section  5403  requires 
agencies,  in  the  designing  of  IT  systems 
for  disseminating  information  to  the 
public,  to  reasonably  ensure  that  an 
index  of  information  disseminated  by 
the  system  is  included  in  the  directory, 
created  by  the  Superintendent  of 
Documents  pursuant  to  44  U.S.C.  4101. 
OMB  has  included  a  new  Section  9a(14) 
to  reiterate  Section  5403. 
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One  organization  expressed  concern 
that  language  in  Appendix  IV  (Sections 
8a(5)  and  8a(6))  describing  agency 
requirements  for  the  Government 
Information  Locator  Services  (GILS) 
could  lead  to  agency  non-compliance 
v^rith  those  requirements.  0MB  expects 
all  agencies  to  comply  with  the 
information  dissemination  provisions  of 
the  PRA  and  of  the  E-FOL\ 
Amendments  to  the  Freedom  of 
Information  Act.  In  this  regard,  in 
accordance  with  the  PRA  (44  U.S.C. 
3511)  and  the  FOIA  (5  U.S.C.  552(g)), 
each  agency  must  develop  and  make 
available  to  the  public  (including 
through  the  Government  Information 
Locator  Service)  an  inventory  that 
includes  the  agency's  major  information 
systems. 

In  addition,  with  respect  to  the 
"information  resources  management" 
responsibilities  of  each  agency  under 
the  PRA  (44  U.S.C.  3506(b)).  0MB 
continues  to  believe  that  an  agency 
needs  to  focus  its  management  attention 
on  its  "major"  information  systems.  For 
this  reason,  an  agency's  management  of 
its  information  resoiu-ces  is  best 
improved  by  having  the  agei^cy 
maintain  an  inventory  of  its 
"informatioa  resources"  that  includes 
those  major  information  systems  (rather 
than  all  of  the  agency's  information 
systems). 

In  sum,  in  addition  to  reflecting  the 
passage  of  the  E-FOIA  Amendments, 
the  revisions  to  Section  9  also  clarify  the 
agency  obligations  under  the  PRA  and 
FOIA.  These  revisions  reiterate  that 
each  agency  must  maintain  and 
disseminate  an  inventory  of  its  major 
information  systems  (these  systems  may 
be  electronic  or  paper — the  Circular's 
definition  of  "major  information 
systems"  is  format  neutral).  The 
revisions  also  clarify  that,  under  the 
"information  resources  management" 
responsibilities  in  Section  3506(b)(4)  of 
the  PRA,  each  agency  needs  to  maintain 
an  inventory  of  its  other  "information 
resources"  (such  as  persoimel  and 
funding)  at  the  level  of  detail  that  the 
agency's  managers  believe  is  most 
appropriate  for  use  in  the  agency's 
management  of  its  information 
resources. 

Because  this  revised  Circular  A-130  is 
not  being  reprinted  here  in  its  entirety, 
changes  from  the  previous  version  are 
provided  below.  A  copy  of  the 
recompiled  Circular  (consisting  of  the 
February  1996  Circular  and  the 
amendments  in  this  notice)  is  available 
on  OMB's  web  site  (see  ADDRESSES 
above). 

Section  3.  Authorities.  This  section  is 
amended  to  cite  and  to  incorporate 
changes  necessitated  by  the  Clinger- 


Cohen  Act,  the  Govermnent 
Performance  and  Results  Act  (GPRA), 
and  Executive  Order  13011. 

Section  5.  Background.  A  discussion 
of  the  basic  principles  and  goals  of  the 
Clinger-Cohen  Act  is  added. 

Section  6.  Definitions.  The  terms 
"Chief  Information  Officers  Council" 
and  "Information  Technology  Resources 
Board"  are  introduced  to  reflect  the 
interagency  support  structures 
established  by  Executive  Order  13011. 
The  terms  "executive  agency"  and 
"national  security  system"  are 
introduced  to  reflect  the  definitions 
found  in  the  Clinger-Cohen  Act.  The 
term  "information  technology"  is 
amended  to  reflect  definitional  changes 
made  by  the  Clinger-Cohen  Act,  and  is 
supplemented  by  the  limiting  term 
"national  security  system"  to  clearly 
identify  those  systems  to  which  the 
Circular  applies.  The  term  "capital 
planning  and  investment  control 
process"  is  introduced  to  assist  agencies 
in  the  reporting  requirements  of  the 
Clinger-Cohen  Act. 

Section  7.  Basic  Considerations  and 
Assumptions.  The  existing  basic 
considerations  and  assiunptions  are 
supplemented  with  a  modified 
subsection  (i)  and  new  subsection  (r)  to 
reflect  the  relevant  goals  and  piu^joses 
of  the  Clinger-Cohen  Act  and  Executive 
Order  13011. 

Section  8b.  Policy.  Information 
Systems  and  Information  Technology 
Management.  This  section  is 
substantially  revised  to  implement  the 
policies  of  the  Clinger-Cohen  Act  and 
the  principles  of  Executive  Order  13011. 
Previous  subsections  (8b(l)-8b(5))  have 
been  merged  and  revised  to  integrate 
requirements  under  Clinger-Cohen  Act, 
the  Goveriunent  Performance  and 
Results  Act  (Public  Law  103-62),  and 
revisions  to  OMB  Circular  A-11. 

Section  9a,  All  Federal  Agencies,  is 
changed  to  reflect  the  new  Chief 
Information  Officer  (CIO)  position 
created  by  the  Clinger-Cohen  Act,  and 
reflects  developments  since  the  Circular 
was  last  revised  in  February  1996. 

Section  9b,  Section  9c,  Section  9e, 
Section  9h,  are  revised  to  reflect 
responsibilities  described  in  the  Clinger- 
Cohen  Act  and  Executive  Order  13011. 

Accordingly,  OMB  revises  Circular  A- 
130  as  set  forth  below,  and  rescinds 
OMB  Memoranda  M-96-20,  M-97-02, 
M-97-09,  M-97-15,  M-97-16,  and  M- 
98-09. 

Jacob  J.  Lew, 

Director. 

1.  Section  3,  "Authorities,"  is  revised 
to  read  as  follows: 

3.  Authorities:  OMB  issues  this  Circular 
pursuant  to  the  Paperwork  Reduction  Act 


(PRA)  of  1980,  as  amended  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  Chapter 
35);  the  Clinger-Cohen  Act  (also  known  as 
"Information  Technology  Management 
Reform  Act  of  1996")  (Pub.  L.  104-106, 
Division  E);  the  Privacy  A*ct,  as  amended  (5 
U.S.C.  552a);  the  Chief  Financial  Officers  Act 
(31  U.S.C.  3512  et  seq.):  the  Federal  Property 
and  Administrative  Services  Act,  as  amended 
(40  U.S.C.  487);  the  Computer  Security  Act 
of  1987  (Pub.  L.  100-235);  the  Budget  and 
Accounting  Act,  as  amended  (31  U.S.C. 
Chapter  11);  the  Government  Performance 
and  Results  Act  of  1993(GPRA);  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C. 
Chapter  7);  the  Govemmertt  Paperwork 
Elimination  Act  of  1998  (Pub.  L.  105-277, 
Title  XVII),  Executive  Order  No.  12046  of 
March  27,  1978;  Executive  Order  No.  12472 
of  April  3,  1984;  and  Executive  Order  No. 
13011  ofluly  17.  1996. 

2.  Section  5,  "Background,"  is  revised 
to  read  as  follows: 

5.  Background:  The  Clinger-Cohen  Act 
supplements  the  information  resources 
management  policies  contained  in  the  PRA 
by  establishing  a  comprehensive  approach 
for  executive  agencies  to  improve  the 
acquisition  and  management  of  their 
information  resources,  by: 

1.  Focusing  information  resource  planning 
to  support  their  strategic  missions: 

2.  Implementing  a  capital  planning  and 
investment  control  process  that  links  to 
budget  formulation  and  execution:  and 

3.  Rethinking  and  restructuring  the  way 
they  do  their  work  before  investing  in 
information  systems. 

The  PRA  establishes  a  broad  mandate  for 
agencies  to  perform  their  information 
resources  management  activities  in  an 
efficient,  effective,  and  economical  manner. 
To  assist  agencies  in  an  integrated  approach 
to  information  resources  management,  the 
PRA  requires  that  the  Director  of  OMB 
develop  and  implement  uniform  and 
consistent  information  resources 
management  policies;  oversee  the 
development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines;  evaluate  agency 
information  resources  management  practices 
in  order  to  determine  their  adequacy  and 
efficiency;  and  determine  compliance  of  such 
practices  with  the  policies,  principles, 
standards,  and  guidelines  promulgated  by  the 
Director. 

3.  Section  6,  "Definitions,"  is 
amended  by  adding  five  new  definitions 
(c,d,f,t,  and  v,  below);  revising  the 
definition  of  "information  technology"; 
and  redesignating  the  remaining 
definitions  accordingly: 

c.  The  term  "capital  planning  and 
investment  control  process"  means  a 
management  process  for  ongoing 
identification,  selection,  control,  and 
evaluation  of  investments  in  information 
resources.  The  process  links  budget 
formulation  and  execution,  and  is  focused  on 
agency  missions  and  achieving  specific 
program  outcomes. 

d.  The  term  "Chief  Information  Officers 
Council"  (CIO  Council)  means  the  Council 


established  in  Section  3  of  Executive  Order 
13011. 

f.  The  term  "executive  agency"  has  the 
meaning  defined  in  section  4(1)  of  the  Office 
of  Federal  Procurement  Policy  Act  (41  U.S.C. 
403(1)). 

s.  The  term  "information  technology" 
means  any  equipment  or  interconnected 
system  or  subsystem  of  equipment,  that  is 
used  in  the  automatic  acquisition,  storage, 
manipulation,  management,  movement, 
control,  display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information  by  an  executive  agency.  For 
,  purposes  of  the  preceding  sentence, 
equipment  is  used  by  an  executive  agency  if 
the  equipment  is  used  by  the  executive 
agency  directly  or  is  used  by  a  contractor 
under  a  contract  with  the  executive  agency 
which  (i)  requires  the  use  of  such  equipment, 
or  (ii)  requires  the  use,  to  a  significant  extent, 
of  such  equipment  in  the  performance  of  a 
service  or  the  furnishing  of  a  product.  The 
term  "information  technology"  includes 
computers,  ancillary  equipment,  software, 
firmware  and  similar  procedures,  services 
(including  support  services),  and  related 
resources.  The  term  "information 
technology"  does  not  include  any  equipment 
that  is  acquired  by  a  Federal  contractor 
incidental  to  a  Federal  contract.  The  term 
"information  technology"  does  not  include 
national  security  systems  as  defined  in  the 
Clinger-Cohen  Act'of  1996  (40  U.S.C.  1452). 

t.  The  term  "Information  Technology 
Resources  Board"  (Resources  Board)  means 
the  board  established  by  Section  5  of 
Executive  Order  13011. 

v.  The  term  "national  security  system" 
means  any  telecommunications  or 
information  system  operated  by  the  United 
States  Government,  the  function,  operation, 
or  use  of  which  (1)  involves  intelligence 
activities:  (2)  involves  cryptologic  activities 
related  to  national  security;  (3)  involves 
command  and  control  of  military  forces;  (4) 
involves  equipment  that  is  an  integral  part  of 
a  weapon  or  weapons  system;  or  (5)  is  critical 
to  the  direct  fulfillment  of  military  or 
intelligence  missions,  but  excluding  any 
system  that  is  to  be  administrative  and 
business  applications  (including  payroll, 
finance,  logistics,  and  personnel  management 
applications).  The  policies  and  procedures 
established  in  this  Circular  will  apply  to 
national  security  systems  in  a  manner 
consistent  with  the  applicability  and  related 
limitations  regarding  such  systems  set  out  in 
Section  5141  of  the  Clinger-Cohen  Act  (Pub. 
L.  104-106,  40  U.S.C.  1451).  Applicability  of 
Clinger-Cohen  Act  to  national  security 
systems  shall  include  budget  document 
preparation  requirements  set  forth  in  OMB 
Circular  A-11.  The  resultant  budget 
document  may  be  classified  in  accordance 
with  the  provisions  of  Executive  Order 
12958. 


4.  Section  7,  "Basic  Considerations 
and  Assumptions,"  is  amended  by 
revising  Section  7i,  and  by  adding 
Section  7r,  as  follows: 

i.  Strategic  planning  improves  the 
operation  of  government  programs.  The 
agency  strategic  plan  will  shape  the  redesign 
of  work  processes  and  guide  the  development 
and  maintenance  of  an  Enterprise 
Architecture  and  a  capital  planning  and 
investment  control  process.  This 
management  approach  promotes  the 
appropriate  application  of  Federal 
information  resources. 

r.  The  Chief  Information  Officers  Council 
and  the  Information  Technology  Resources 
Board  will  help  in  the  development  and 
operation  of  interagency  and  interoperable 
shared  information  resources  to  support  the 
performance  of  government  missions. 

5.  Section  8b  is  revised  to  read  as  follows: 
b.  How  Will  Agencies  Manage  Information 

Systems  and  Information  Technology? 

(1)  How  will  agencies  use  capital  plaiming 
and  investment  control  process? 

Agericies  must  establish  and  maintain  a 
capital  planning  and  investment  control 
process  that  links  mission  needs, 
information,  and  information  technology  in 
an  effective  and  efficient  manner.  The 
process  will  guide  both  strategic  and 
operational  IRM,  IT  planning,  and  the 
Enterprise  Architecture  by  integrating  the 
agency's  IRM  plans,  strategic  and 
performance  plans  prepared  pursuant  to  the 
Government  Performance  and  Results  Act  of 

1993,  financial  management  plans  prepared 
pursuant  to  the  Chief  Financial  Officer  Act  of 
1990  (31  U.S.C.  902a5).  acquisition  under  the 
Federal  Acquisition  Streamlining  Act  of 

1994,  and  the  agency's  budget  formulation 
and  execution  processes.  The  capital 
planning  and  investment  control  process 
includes  all  stages  of  capital  programming, 
including  planning,  budgeting,  procurement, 
management,  and  assessment. 

As  outlined  below,  the  capital  planning 
and  investment  control  process  has  three 
components:  selection,  control,  and 
evaluation.  The  process  must  be  iterative, 
with  inputs  coming  from  all  of  the  agency 
plans  and  the  outputs  feeding  into  the  budget 
and  investment  control  processes.  The  goal  is 
to  link  resources  to  results  (for  further 
guidance  on  Capital  Planning  refer  to  OMB 
Circular  A-11).  The  agency's  capital 
planning  and  investment  control  process 
must  build  from  the  agency's  current 
Enterprise  Architecture  (EA)  and  its 
transition  from  current  architecture  to  target 
architecture.  The  Capital  Plemning  and 
Investment  Control  processes  must  be 
documented,  and  provided  to  OMB 
consistent  with  the  budget  process.  The 
Enterprise  Architecture  must  be  documented 


and  provided  to  OMB  as  significant  changes 
are  incorporated. 

(a)  What  plans  are  associated  with  the 
capital  planning  and  investment  control 
process? 

In  the  capital  planning  and  investment 
control  process,  there  are  two  separate  and 
distinct  plans  that  address  IRM  and  IT 
planning  requirements  for  the  agency.  The 
IRM  Strategic  Plan  is  strategic  in  nature  and 
addresses  all  information  resources 
management  of  the  agency.  Agencies  must 
develop  and  maintain  the  agency  Information 
Resource  Management  Strategic  Plan  (IRM) 
as  required  by  44  U.S.C.  3506(b)(2).  IRM 
Strategic  Plans  should  support  the  agency 
Strategic  Plan  required  in  OMB  Circular  A- 
11,  provide  a  description  of  how  information 
resources  management  activities  help 
accomplish  agency  missions,  and  ensure  that 
IRM  decisions  are  integrated  with 
organizational  planning,  budget, 
procurement,  financial  management,  human 
resources  management,  and  program 
decisions. 

The  IT  Capital  Plan  is  operational  in 
nature,  supports  the  goals  and  missions 
identified  in  the  IRM  Strategic  Plan,  is  a 
living  document,  and  must  be  updated  twice 
yearly.  This  IT  Capital  Plan  is  the 
implementation  plan  for  the  budget  year.  The 
IT  Capital  Plan  should  also  reflect  the  goals 
of  the  agency's  Aimual  Performance  Plan,  the 
agency's  Government  Paperwork  Elimination 
Act  (GPEA)  Plan,  the  agency's  EA,  and 
agency's  business  planning  processes.  The  IT 
Capital  Plan  must  be  submitted  annually  to 
OMB  with  the  agency  budget  submission 
annually.  The  IT  Capital  Plan  must  include 
the  following  components: 

(i)  A  component,  derived  from  the  agency's 
capital  planning  and  investment  control 
process  under  OMB  Circular  A-1 1 .  Section 
300  and  the  OMB  Capital  Programming 
Guide,  that  specifically  includes  all  IT 
Capital  Asset  Plans  for  major  information 
systems  or  projects.  This  component  must 
also  demonstrate  how  the  agency  manages  its 
other  IT  investments,  as  required  by  the 
Clinger-Cohen  Act. 

(ii)  A  component  that  addresses  two  other 
sections  of  OMB  Circular  A-ll:a  section  for 
Information  on  Financial  Management, 
including  the  Report  on  Financial 
Management  Activities  and  the  Agency's 
Financial  Management  Plan,  and  a  section 
entitled  Information  Technology,  including 
the  Agency  IT  Investment  Portfolio. 

(iii)  A  compKinent,  derived  from  the 
agency's  capital  planning  and  investment 
control  process,  that  demonstrates  the  criteria 
it  will  use  to  select  the  investments  into  the 
portfolio,  how  it  will  control  and  manage  the 
investments,  and  how  it  will  evaluate  the 
investments  based  on  planned  performance 
versus  actual  accomplishments. 
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(iv)  A  component  that  includes  a  summary 
of  the  security  plan  from  the  agency's  five- 
year  plan  as  required  by  the  PRA  and 
Appendix  ni  of  this  Circular.  The  plan  must 
demonstrate  that  IT  projects  and  the  EA 
include  security  controls  for  components, 
applications,  and  systems  that  are  consistent 
with  the  agency's  Enterprise  Architecture; 
include  a  plan  to  manage  risk;  protect 
privacy  and  confidentiality;  and  explain  any 
planned  or  actual  variance  from  National 
Institute  of  Standards  and  Technology  (NIST) 
security  guidance. 

(b)  What  must  an  agency  do  as  part  of  the 
selection  component  of  the  capital  planning 
process? 

It  must: 

(i)  Evaluate  each  investment  in  information 
resources  to  determine  whether  the 
investment  will  support  core  mission 
functions  that  must  be  performed  by  the 
Federal  government; 

(ii)  Ensure  that  decisions  to  improve 
existing  information  systems  or  develop  new 
information  systems  are  initiated  only  when 
no  alternative  private  sector  or  governmental 
source  can  efficiently  meet  the  need; 

(iii)  Support  work  processes  that  it  has 
simplified  or  otherwise  redesigned  to  reduce 
costs,  improve  effectiveness,  and  make 
maximum  use  of  commercial,  off-the-shelf 
technology; 

(iv)  Reduce  risk  by  avoiding  or  isolating 
custom  designed  components,  using 
components  that  can  be  fully  tested  or 
prototyped  prior  to  production,  and  ensuring 
involvement  and  support  of  users; 

(v)  Demonstrate  a  projected  return  oi\  the 
investment  that  is  clearly  equal  to  or  better 
than  alternative  uses  of  available  public 
resources.  The  return  may  include  improved 
mission  performance  in  accordance  with 
GPRA  measures,  reduced  cost,  increased 
quality,  speed,  or  flexibility;  as  well  as 
increased  customer  and  employee 
.satisfaction.  The  return  should  reflect  such 
risk  factors  as  the  project's  technical 
complexity,  the  agency's  management 
capacity,  the  likelihood  of  cost  overruns,  and 
the  consequences  of  under-  or  non- 
performance. Return  on  investment  should, 
where  appropriate,  reflect  actual  returns 
observed  through  pilot  projects  and 
prototypes; 

(vi)  Prepare  and  update  a  benefit-cost 
analysis  (BCA)  for  each  information  system 
throughout  its  life  cycle.  A  BCA  will  provide 
a  level  of  detail  proportionate  to  the  size  of 
the  investment,  rely  on  systematic  measures 
of  mission  performance,  and  be  consistent 
with  the  methodology  described  in  OMB 
Circular  No.  A-94,  "Guidelines  and  Discount 


Rates  for  Benefit-Cost  Analysis  of  Federal 
Programs"; 

(vii)  Prepare  and  maintain  a  portfolio  of 
major  information  systems  that  monitors 
investments  and  prevents  redundancy  of 
existing  or  shared  IT  capabilities.  The 
portfolio  will  provide  information 
demonstrating  the  impact  of  alternative  IT 
investment  strategies  and  funding  levels, 
identify  opportimities  for  sharing  resources, 
and  consider  the  agency's  inventory  of 
information  resources; 

(viii)  Ensure  consistency  with  Federal, 
agency,  and  bureau  Enterprise  architectures, 
demonstrating  such  consistency  through 
compliance  with  agency  business 
requirements  and  standards,  as  well  as 
identification  of  milestones,  as  defined  in  the 
EA; 

(ix)  Ensure  that  improvements  to  existing 
information  systems  and  the  development  of 
planned  information  systems  do  not 
unnecessarily  duplicate  IT  capabilities 
within  the  same  agency,  from  other  agencies, 
or  from  the  private  sector; 

(x)  Ensure  that  the  selected  system  or 
process  maximizes  the  usefulness  of 
information,  minimizes  the  burden  on  the 
public,  and  preserves  the  appropriate 
integrity,  usability,  availability,  emd 
confidentiality  of  information  throughout  the 
life  cycle  of  the  information,  as  determined 
in  accordance  with  the  PRA  and  the  Federal 
Records  Act.  This  portion  must  specifically 
address  the  planning  and  budgeting  for  the 
information  collection  burden  imposed  on 
the  public  as  defined  by  5  CFR  1320; 

(xi)  Establish  oversight  mechanisms, 
consistent  with  Appendix  III  of  this  Circular, 
to  evaluate  systematically  and  ensure  the 
continuing  security,  interoperability,  and 
availability  of  systems  and  their  data; 

(xii)  Ensure  that  Federal  information 
system  requirements  do  not  unnecessarily 
restrict  the  prerogatives  of  state,  local  and 
tribal  governments; 

(xiii)  Ensure  that  the  selected  system  or 
process  facilitates  accessibility  under  the 
Rehabilitation  Act  of  1973,  as  amended. 

(c)  What  must  an  agency  do  as  part  of  the 
control  component  of  the  capital  planning 
process? 

It  must: 

(i)  Institute  performance  measures  and 
management  processes  that  monitor  actual 
performance  compared  to  expected  results. 
Agencies  must  use  a  performance  based 
management  system  that  provides  timely 
information  regarding  the  progress  of  an 
information  technology  investment.  The 
system  must  also  measure  progress  towards 
milestones  in  an  independently  verifiable 


basis,  in  terms  of  cost,  capability  of  the 
investment  to  meet  specified  requirements, 
timeliness,  and  quality; 

(ii)  Establish  oversight  mechanisms  that 
require  periodic  review  of  information 
systems  to  determine  how  mission 
requirements  might  have  changed,  and 
whether  the  information  system  continues  to 
fulfill  ongoing  and  anticipated  mission 
requirements.  These  mechanisms  must  also 
require  information  regarding  the  future 
levels  of  performance,  interoperability,  and 
maintenance  necessary  to  ensure  the 
information  system  meets  mission 
requirements  cost  effectively; 

(iii)  Ensure  that  major  information  systems 
proceed  in  a  timely  fashion  towards  agreed- 
upon  milestones  in  an  information  system 
life  cycle.  Information  systems  must  also 
continue  to  deliver  intended  benefits  to  the 
agency  and  customers,  meet  user 
requirements,  and  identify  and  offer  security 
protections; 

(iv)  Prepare  and  update  a  strategy  that . 
identifies  and  mitigates  risks  associated  with 
each  information  system; 

(iv)  Ensure  that  financial  management 
systems  conform  to  the  requirements  of  OMB 
Circular  No.  A-127,  "Financial  Management 
Systems;" 

(v)  Provide  for  the  appropriate 
management  and  disposition  of  records  in 
accordance  with  the  Federal  Records  Act. 

(vi)  Ensure  that  agency  EA  procedures  are 
being  followed.  This  includes  ensuring  that 
EA  milestones  are  reached  and 
documentation  is  updated  as  needed. 

(d)  What  must  an  agency  do  as  part  of  the 
evaluation  component  of  the  capital  planning 
process? 

It  must: 

(i)  Conduct  post-implementation  reviews 
of  information  systems  and  information 
resource  management  processes  to  validate 
estimated  benefits  and  costs,  and  document 
effective  management  practices  for  broader 
use; 

(ii)  Evaluate  systems  to  ensure  positive 
return  on  investment  and  decide  whether 
continuation,  modification,  or  termination  of 
the  systems  is  necessary  to  meet  agency 
mission  requirements. 

(iii)  Document  lessons  learned  from  the 
post-implementation  reviews.  Redesign 
oversight  mechanisms  and  performance 
levels  to  incorporate  acquired  knowledge. 

(iv)  Re-assess  an  investment's  business 
case,  technical  compliance,  and  compliance 
against  the  EA. 

(v)  Update  the  EA  and  FT  capital  planning 
processes  as  needed. 

(2)  The  Enterprise  Architecture 


Agencies  must  document  and  submit  their 
initial  EA  to  OMB.  Agencies  must  submit 
updates  when  significant  changes  to  the 
Enterprise  Architecture  occur. 

(a)  What  is  the  Enterprise  Architecture? 
An  EA  is  the  explicit  description  and 

documentation  of  the  current  and  desired 
relationships  among  business  and 
management  processes  and  information 
technology.  It  describes  the  "current 
architecture"  and  "target  architecture"  to 
include  the  rules  and  standards  and  systems 
life  cycle  information  to  optimize  and 
maintain  the  environment  which  the  agency 
wishes  to  create  and  maintain  by  managing 
its  IT  portfolio.  The  EA  must  also  provide  a 
strategy  that  will  enable  the  agency  to 
support  its  current  state  and  also  act  as  the 
roadmap  for  transition  to  its  target 
environment.  These  transition  processes  will 
include  an  agency's  capital  planning  and 
investment  control  processes,  agency  EA 
planning  processes,  and  agency  systems  life 
cycle  methodologies.  The  EA  will  define 
principles  and  goals  and  set  direction  on 
such  issues  as  the  promotion  of 
interoperability,  open  systems,  public  access, 
compliance  with  GPEA,  end  user  satisfaction, 
and  IT  security.  The  agency  must  support  the 
EA  with  a  complete  inventory  of  agency 
information  resources,  including  personnel, 
equipment,  and  funds  devoted  to  information 
resources  management  and  information 
technology,  at  an  appropriate  level  of  detail. 
Agencies  must  implement  the  EA  consistent 
with  following  principles: 

(i)  Develop  information  systems  that 
facilitate  interoperability,  application 
portability,  and  scalability  of  electronic 
applications  across  networks  of 
heterogeneous  hardware,  software,  and 
telecommunications  platforms: 

(ii)  Meet  information  technology  needs 
through  cost  effective  intra-agency  and 
interagency  sharing,  before  acquiring  new 
information  technology  resources:  and 

(iii)  Establish  a  level  of  security  for  all 
information  systems  that  is  commensurate  to 
the  risk  and  magnitude  of  the  harm  resulting 
fi"om  the  loss,  misuse,  unauthorized  access 
to,  or  modification  of  the  information  stored 
or  flowing  through  these  systems. 

(b)  How  do  agencies  create  and  maintain 
the  EA? 

As  part  of  the  EA  effort,  agencies  must  use 
or  create  an  Enterprise  Architecture 
Framework.  The  Framework  must  document 
linkages  between  mission  needs,  information 
content,  and  information  technology 
capabilities.  The  Framework  must  also  guide 
both  strategic  and  operational  IRM  planning. 


Once  a  framework  is  established,  an  agency 
must  create  the  EA.  In  the  creation  of  an  EA, 
agencies  must  identify  and  document: 

(i)  Business  Processes — Agencies  must 
identify  the  work  performed  to  support  its 
mission,  vision  and  performance  goals. 
Agencies  must  also  document  change  agents, 
such  as  legislation  or  new  technologies  that 
will. drive  changes  in  the  EA. 

(ii)  Information  Flow  and  Relationships — 
Agencies  must  analyze  the  information 
utilized  by  the  agency  in  its  business 
processes,  identifying  the  information  used 
and  the  movement  of  the  information.  These 
information  flows  indicate  where  the 
information  is  needed  and  how  the 
information  is  shared  to  support  mission 
functions. 

(iii)  Applications — Agencies  must  identify, 
define,  and  organize  the  activities  that 
capture,  manipulate,  and  manage  the 
business  information  to  support  business 
processes.  The  EA  also  describes  the  logical 
dependencies  and  relationships  among 
business  activities. 

(iv)  Data  Descriptions  and  Relationships — 
Agencies  must  identify  how  data  is  created, 
maintained,  accessed,  and  used.  At  a  high 
level,  agencies  must  define  the  data  and 
describe  the  relationships  among  data 
elements  used  in  the  agency's  information 
systems. 

(v)  Technology  Infrastructure — Agencies 
must  describe  and  identify  the  functional 
characteristics,  capabilities,  and 
interconnections  of  the  hardware,  software, 
and  telecommunications. 

(c)  What  are  the  Technical  Reference 
Model  and  Standards  Profile? 

The  EA  must  also  include  a  Technical 
Reference  Model  (TRM)  and  Standards 
Profile. 

(i)  The  TRM  identifies  and  describes  the 
information  services  (such  as  database, 
communications,  intranet,  etc.)  used 
throughout  the  agency. 

(ii)  The  Standards  Profile  defines  the  set  of 
IT  standards  that  support  the  services 
articulated  in  the  TRM.  Agencies  are 
expected  to  adopt  standards  necessary  to 
support  the  entire  EA,  which  must  be 
enforced  consistently  throughout  the  agency. 

(iii)  As  part  of  the  Standards  Profile, 
agencies  must  create  a  Security  Standards 
Profile  that  is  specific  to  the  security  services 
specified  in  the  EA  and  covers  such  services 
as  identification,  authentication,  and  non- 
repudiation;  audit  trail  creation  and  analysis; 
access  controls;  cryptography  management; 
virus  protection;  fraud  prevention;  detection 
and  mitigation;  and  intrusion  prevention  and 
detection. 


(3)  How  Will  Agencies  Ensure  Security  in 
Information  Systems? 

Agencies  must  incorporate  security  into 
the  architecture  of  their  information  and 
systems  to  ensure  that  security  supports 
agency  business  operations  and  that  plans  to 
fund  and  manage  security  are  built  into  life- 
cycle  budgets  for  information  systems. 

(a)  To  support  more  effective  agency 
implementation  of  both  agency  computer 
security  and  critical  infrastructure  protection 
programs,  agencies  must  implement  the 
following: 

(i)  Prioritize  key  systems  (including  those 
that  are  most  critical  to  agency  operations); 

(ii)  Apply  OMB  policies  and,  for  non- 
national  security  applications,  NIST 
guidance  to  achieve  adequate  security 
commensurate  with  the  level  of  risk  and 
magnitude  of  harm; 

(b)  Agencies  must  make  security's  role 
explicit  in  information  technology 
investments  and  capital  programming. 
Investments  in  the  development  of  new  or 
the  continued  operation  of  existing 
information  systems,  both  general  support 
systems  and  major  applications  must: 

(i)  Demonstrate  that  the  security  controls 
for  components,  applications,  and  systems 
are  consistent  with,  and  an  integral  part  of, 
the  EA  of  the  agency; 

(ii)  Demonstrate  that  the  costs  of  security 
controls  are  understood  and  are  explicitly 
incorporated  into  the  life-cycle  plaiming  of 
the  overall  system  in  a  manner  consistent 
with  OMB  guidance  for  capital  programming; 

(iii)  Incorporate  a  security  plan  that 
complies  with  Appendix  III  of  this  Circular 
and  in  a  manner  that  is  consistent  with  NIST 
guidance  on  security  planning; 

(iv)  Demonstrate  specific  methods  used  to 
ensure  that  risks  and  the  potential  for  loss  are 
understood  and  continually  assessed,  that 
steps  are  taken  to  maintain  risk  at  an 
acceptable  level,  and  that  procedures  are  in 
place  to  ensure  that  controls  are 
implemented  effectively  and  remain  effective 
over  time; 

(v)  Demonstrate  specific  methods  used  to 
ensure  that  the  security  controls  are 
commensurate  with  the  risk  and  magnitude 
of  harm  that  may  result  from  the  loss,  misuse, 
or  unauthorized  access  to  or  modification  of 
the  system  itself  or  the  information  it 
manages; 

(vi)  Identify  additional  security  controls 
that  are  necessary  to  minimize  risk  to  and 
potential  loss  from  those  systems  that 
promote  or  permit  public  access,  other 
externally  accessible  systems,  and  those 
systems  that  are  interconnected  with  systems 
over  which 


77684 


Federal  Register /Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


Federal  Register /Vol.  65,  No.  239 /Tuesday,  December  12,  2000 /Notices 


77685 


program  officials  have  little  or  no  control; 

(vii)  Deploy  effective  security  controls  and 
authentication  tools  consistent  with  the 
protection  of  privacy,  such  as  public-key 
based  digital  signatures,  for  those  systems 
that  promote  or  permit  public  access; 

(viii)  Ensure  that  the  handling  of  personal 
information  is  consistent  with  relevant 
government-wide  and  agency  policies; 

(ix)  Describe  each  occasion  the  agency 
decides  to  employ  standards  and  guidance 
that  are  more  stringent  than  those 
promulgated  by  NIST  to  ensure  the  use  of 
risk-based  cost-effective  security  controls  for 
non-national  security  applications; 

(c)  OMB  will  consider ior  new  or 
continued  funding  only  those  system 
investments  that  satisfy  these  criteria.  New 
information  technology  investments  must 
demonstrate  that  existing  agency  systems 
also  meet  these  criteria  in  order  to  qualify  for 
funding. 

(4)  How  Will  Agencies  Acquire 
Information  Technology? 

Agencies  must: 

(a)  Make  use  of  adequate  competition, 
allocate  risk  between  government  and 
contractor,  and  maximize  return  on 
investment  when  acquiring  information 
technology; 

(b)  Structure  major  information  systems 
into  useful  segments  with  a  narrow  scope 
and  brief  duration.  This  should  reduce  risk, 
promote  flexibility  and  interoperability, 
increase  accountability,  and  better  match 
mission  need  with  current  technology  and 
market  conditions; 

(c)  Acquire  off-the-shelf  software  firom 
commercial  sources,  unless  the  cost 
effectiveness  of  developing  custom  software 
is  clear  and  has  been  documented  through 
pilot  projects  or  prototypes;  and 

(d)  Ensure  accessibility  of  acquired 
information  technology  pursuant  to  the 
Rehabilitation  Act  of  1973,  as  amended  (Pub. 
L.  105-220,  29  U.S.C.  794d). 

6.  Section  9a  is  revised  to  read  as  follows: 
a.  All  Federal  Agencies.  The  head  of  each 
agency  must: 

1.  Have  primary  responsibility  for 
managing  agency  information  resources; 

2.  Ensure  that  the  agency  implements 
appropriately  all  of  the  information  policies, 
principles,  standards,  guidelines,  rules,  and 
regulations  prescribed  by  OMB; 

3.  Appoint  a  Chief  Information  Officer,  as 
required  by  44  U.S.C.  3506(a),  who  must 
report  directly  to  the  agency  head  to  carry  out 
the  responsibilities  of  the  agencies  listed  in 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3506),  the  dinger  Cohen  Act  (40  U.S.C. 


1425(b)  &  (c)),  as  well  as  Executive  Order 
13011.  The  head  of  the  agency  must  consult 
with  the  Director  of  OMB  prior  to  appointing 
a  Chief  Information  Officer,  and  will  advise 
the  Director  on  matters  regarding  the 
authority,  responsibilities,  and  organizational 
resources  of  the  Chief  Information  Officer. 
For  purposes  of  this  paragraph,  military 
departments  and  the  Office  of  the  Secretcuy 
of  Defense  may  each  appoint  one  official.  The 
Chief  Information  Officer  must,  among  other 
things: 

(a)  Be  an  active  participant  during  all 
agency  strategic  management  activities, 
including  the  development,  implementation, 
and  maintenance  of  agency  strategic  and 
operational  plans; 

(b)  Advise  the  agency  head  on  information 
resoiuce  implications  of  strategic  planning 
decisions; 

(c)  Advise  the  agency  head  on  the  design, 
development,  and  implementation  of 
information  resources. 

(i)  Monitor  and  evaluate  the  performance 
of  information  resource  investments  through 
a  capital  planning  and  investment  control 
process,  and  advise  the  agency  head  on 
whether  to  continue,  modify,  or  terminate  a 
program  or  project; 

(ii)  Advise  the  agency  head  on  budgetary 
implications  of  information  resource 
decisions;  and 

(d)  Be  an  active  participant  throughout  the 
annual  agency  budget  process  in  establishing 
investment  priorities  for  agency  information 
resources; 

4.  Direct  the  Chief  Information  Officer  to 
monitor  agency  compliance  with  the  policies, 
procedures,  and  guidance  in  this  Circular. 
Acting  as  an  ombudsman,  the  Chief 
Information  Officer  must  consider  alleged 
instances  of  agency  failure  to  comply  with 
this  Circular,  and  recommend  or  take 
appropriate  corrective  action.  The  Chief 
Information  Officer  will  report  instances  of 
alleged  failure  and  their  resolution  annually 
to  the  Director  of  OMB,  by  February  1st  of 
each  year. 

5.  Develop  internal  agency  information 
policies  and  procedures  and  oversee, 
evaluate,  and  otherwise  periodically  review 
agency  information  resources  management 
activities  for  conformity  with  the  policies  set 
forth  in  this  Circular; 

6.  Develop  agency  policies  and  procedures 
that  provide  for  timely  acquisition  of 
required  information  technology; 

7.  Maintain  the  following,  as  required  by 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3506(b)(4)  and  3511)  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552(g)):  an 


inventory  of  the  agency's  major  information 
systems,  holdings,  and  dissemination 
products;  an  agency  information  locator 
service;  a  description  of  the  agency's  major 
information  and  record  locator  systems;  an 
inventory  of  the  agency's  other  information 
resources,  such  as  personnel  and  funding  (at 
the  level  of  detail  that  the  agency  determines 
is  most  appropriate  for  its  use  in  managing 
the  agency's  information  resources);  and  a 
handbook  for  persons  to  obtain  public 
information  from  the  agency  pursuant  to 
these  Acts. 

8.  Implement  and  enforce  applicable 
records  management  policies  and 
procedures,  including  requirements  for 
archiving  information  maintained  in 
electronic  format,  particularly  in  the 
planning,  design  and  operation  of 
information  systems. 

9.  Identify  to  the  Director  of  OMB  any 
statutory,  regulatory,  and  other  impediments 
to  efficient  management  of  Federal 
information  resources,  and  recommend  to  the 
Director  legislation,  policies,  procedures,  and 
other  guidance  to  improve  such  management; 

10.  Assist  OMB  in  the  performance  of  its 
functions  under  the  PRA,  including  making 
services,  personnel,  and  facilities  available  to 
OMB  for  this  purpose  to  the  extent 
practicable; 

11.  Ensure  that  the  agency: 

(a)  cooperates  with  other  agencies  in  the 
use  of  information  technology  to  improve  the 
productivity,  effectiveness,  and  efficiency  of 
Federal  programs; 

(b)  promotes  a  coordinated,  interoperable, 
secure,  and  shared  government  wide 
infrastructure  that  is  provided  and  supported 
by  a  diversity  of  private  sector  suppliers;  and 

(c)  develops  a  well-trained  corps  of 
information  resource  professionals. 

12.  Use  the  guidance  provided  in  OMB 
Circular  A-11,  "Planning,  Budgeting,  and 
Acquisition  of  Fixed  Assets,"  to  promote 
efi'ective  and  efficient  capital  planning 
within  the  organization; 

13.  Ensure  that  the  agency  provides  budget 
data  pertaining  to  information  resources  to 
OMB.  consistent  with  the  requirements  of 
OMB  Circular  A-11. 

14.  Ensure,  to  the  extent  reasonable,  that  in 
the  design  of  information  systems  with  the 
purpose  of  disseminating  information  to  the 
public,  an  index  of  information  disseminated 
by  the  system  will  be  included  in  the 
directory  created  by  the  Superintendent  of 
Documents  pursuant  to  41  U.S.C.  4101. 
(Nothing  in  this  paragraph  authorizes  the 
dissemination  of 


information  to  the  public  unless  otherwise 
authorized.) 

15.  Permit,  to  the  extent  practicable,  the 
use  of  one  agency's  contract  by  another 
agency  or  the  award  of  multi-agency 
contracts,  provided  the  action  is  within  the 
scope  of  the  contract  and  consistent  with 
OMB  guidance;  and 

16.  As  designated  by  the  Director  of  OMB, 
act  as  executive  agent  for  the  government- 
wide  acquisition  of  information  technology. 

7.  Section  9b  is  revised  to  read  as 
follows: 

b.  Department  of  State.  The  Secretary  of 
State  must: 

1.  Advise  the  Director  of  OMB  on  the 
development  of  United  States  positions  and 
policies  on  international  information  policy 
and  technology  issues  affecting  Federal 
government  activities  and  the  development 
of  international  information  technology 
standards;  and 

2.  Be  responsible  for  liaison,  consultation, 
and  negotiation  with  foreign  governments 
and  intergovernmental  organizations  on  all 
matters  related  to  information  resources 
management,  including  federal  information 
technology.  The  Secretary  must  also  ensure, 
in  consultation  with  the  Secretary  of 
Commerce,  that  the  United  States  is 
represented  in  the  development  of 
international  standards  and 
recommendations  affecting  information 
technology.  These  responsibilities  may  also 
require  the  Secretary  to  consult,  as 
appropriate,  with  affected  domestic  agencies, 
organizations,  and  other  members  of  the 
public. 

8.  Section  9c  is  amended  by  revising 
subparagraph  1,  to  read  as  follows: 

c.  Department  of  Commerce.  The  Secretary 
of  Commerce  must: 

1.  Develop  and  issue  Federal  Information 
Processing  Standards  and  guidelines 
necessary  to  ensure  the  efficient  and  effective 
acquisition,  management,  security,  and  use  of 
information  technology,  while  taking  into 
consideration  the  recommendations  of  the 
agencies  and  the  CIO  Council; 

9.  Section  9e  is  revised  to  read  as 
follows: 

e.  General  Services  Administration.  The 
Administrator  of  General  Services  must: 

1.  Continue  to  manage  the  FTS2001 
program  and  coordinate  the  follow-up  to  that 
program,  on  behalf  of  and  with  the  advice  of 
agencies; 

2.  Develop,  maintain,  and  disseminate  for 
the  use  of  the  Federal  community  (as 
requested  by  OMB  or  the  agencies) 
recommended  methods  and  strategies  for  the 
development  and  acquisition  of  information 
technology; 

3.  Conduct  and  manage  outreach  programs 
in  cooperation  with  agency  managers; 

4.  Be  a  liaison  on  information  resources 
management  (including  Federal  information 
technology)  with  State  and  local 
governments.  GSA  must  also  be  a  liaison 
with  non-governmental  international 
organizations,  subject  to  prior  consultation 
with  the  Secretary  of  State  to  ensure 
consistency  with  the  overall  United  States 
foreign  policy  objectives; 


5.  Support  the  activities  of  the  Secretary  of 
State  for  liaison,  consultation,  and 
negotiation  with  intergovernmental 
organizations  on  information  resource 
management  matters; 

6.  Provide  support  and  assistance  to  the 
CIO  Council  and  the  Information  Technology 
Resources  Board. 

7.  Manage  the  Information  Technology 
Fund  in  accordance  with  the  Federal 
Property  and  Administrative  Services  Act,  as 
amended; 

10.  Section  9h  is  amended  by 
removing  subparagraph  (10), 
redesignating  subparagraphs  (11)  and 
(12)  as  (10)  and  (11).  and  adding  the 
following  new  subparagraphs: 

h.  Office  of  Management  and  Budget.  The 
Director  of  the  Office  of  Management  and 
Budget  will: 

12.  Evaluate  agency  information  resources 
management  practices  and  programs  and,  as 
part  of  the  budget  process,  oversee  agency 
capital  planning  and  investment  control 
processes  to  analyze,  track,  and  evaluate  the 
risks  and  results  of  major  capital  investments 
in  information  systems; 

13.  Notify  an  agency  if  OMB  believes  that 
a  major  information  system  project  requires 
outside  assistance; 

14.  Provide  guidance  on  the 
implementation  of  the  Clinger-Cohen  Act  and 
on  the  management  of  information  resources 
to  the  executive  agencies,  to  the  CIO  Council 
and  to  the  Information  Technology  Resources 
Board;  and 

15.  Designate  one  or  more  heads  of 
executive  agencies  as  executive  agent  for 
government-wide  acquisitions  of  information 
technology. 

11.  Appendix  II  to  Circular  A-130, 
which  was  formerly  reserved,  now 
incorporates  OMB's  guidance  on  the 
Govenunent  Paperwork  Elimination  Act 
(OMB  Memorandiun  M-00-10;  April 
25,  2000);  published  at  65  PR  25508- 
25521  (May  2,  2000). 

In  addition  to  referencing  65  FR  25508- 
25521,  readers  may  also  find  a  full  text  of  the 
GPEA  guidance  on  the  Internet  at  the  OMB 
web  site,  http://www.whitehouse.gov/OMB/ 
memoranda/index. html  and  at  the  CIO 
Council  home  page  at  http://cio.gov. 

12.  Appendix  IV  of  Circular  A-130,  is 
amended  by  revising  section  1  and  2, 
and  by  adding  supplemental 
discussions  regarding  Section  8(a)(5), 
8(b),  9(a)(3),  and  9(a)(4)  of  the  Circular 
to  section  3  of  the  appendix,  to  read  as 
follows: 

1 .  Purpose 

The  purpose  of  this  Appendix  is  to  provide 
a  general  context  and  explanation  for  the 
contents  of  the  key  Sections  of  the  Circular. 

2.  Background 

The  Clinger-Cohen  Act  (also  known  as 
"Information  Technology  Management 
Reform  Act  of  1996"  (Pub.  L.  104-106, 
Division  E,  codified  at  40  U.S.C.  Chapter  25) 


grants  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  various 
authorities  for  overseeing  the  acquisition, 
use,  and  disposal  of  information  technology 
by  the  Federal  government,  so  as  to  improve 
the  productivity,  efficiency,  and  effectiveness 
of  Federal  programs.  It  supplements  the 
information  resources  management  (IRM) 
policies  contained  in  the  Paperwork 
Reduction  Act  (PRA)  (44  U.S.C.  Chapter  35). 

The  Paperwork  Reduction  Act  (PRA)  of 
1980,  Public  Law  96-511,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Public 
Law  104-13,  codified  at  Chapter  35  of  Title 
44  of  the  United  States  Code,  establishes  a 
broad  mandate  for  agencies  to  perform  their 
information  activities  in  an  efficient, 
effective,  and  economical  manner.  Section 
3504  authorizes  the  Director  of  OMB  to 
develop  and  implement  uniform  and 
consistent  information  resources 
management  policies;  oversee  the 
development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines;  evaluate  agency 
information  management  practices  in  order 
to  determine  their  adequacy  and  efficiency; 
and  determine  compliance  of  such  practices 
with  the  policies,  principles,  standards,  and 
guidelines  promulgated  by  the  Director. 

The  Circular  implements  OMB  authority 
under  the  PRA  with  respect  to  Section 
3504(b),  general  information  resources 
management  policy.  Section  3504(d), 
information  dissemination.  Section  3504(f). 
records  management.  Section  3504(g), 
privacy  and  security,  and  Section  3504(h), 
information  technology.  The  Circular  also 
implements  certain  provisions  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a);  the  Government 
Paperwork  Elimination  Act.  (Pub.  L.  105- 
277,  Title  XVII);  the  Chief  Financial  Officers 
Act  (31  U.S.C.  3512  et  seq.]:  Sections  111  and 
206  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  759  and  487, 
respectively);  the  Computer  Security  Act  (40 
U.S.C.  759  note);  the  Budget  and  Accounting 
Act  of  1921  (31  U.S.C.  1  et  seq.];  and 
Executive  Order  No.  12046  of  March  27, 
1978,  and  Executive  Order  No.  12472  of 
April  3, 1984,  Assignment  of  National 
Security  and  Emergency 
Telecommunications  Functions.  The  Circular 
complements  5  CFR  Part  1320,  Controlling 
Paperwork  Burden  on  the  Public,  which 
implements  other  Sections  of  the  PRA 
dealing  with  controlling  the  reporting  and 
recordkeeping  burden  placed  on  the  public. 

3.  Analysis 

Sections  8a(5)  and  8a(6).  Information 
Dissemination  Policy. 

Section  8a(5).  As  described  in  Section  11 
of  the  "Electronic  Freedom  of  Information 
Act  Amendments  of  1996  "  (Pub.  L.  104-231), 
5  U.S.C.  552(g),  an  agency  must  place  its 
index  and  description  of  major  information 
and  record  locator  systems  in  its  reference 
material  or  guide.  We  expect  that  this  index 
and  description  would  include  an  agency's 
Government  Information  Locator  Service 
(GILS)  presence  as  well  as  any  other  major 
information  and  record  locator  systems  the 
agency  has  identified. 
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In  addition,  each  agency  should  prepare  a 
handbook  that  describes  in  one  place  the 
various  ways  by  which  a  person  can  obtain 
public  information  from  the  agency,  as  well 
as  the  types  and  categories  of  information 
available.  In  preparing  the  handbook,  each 
agency  should  review  the  dissemination 
policies  contained  in  this  Circular.  The 
handbook  should  be  in  plain  English  and 
user-friendly.  Where  applicable,  it  should 
indicate  that  the  public  is  encouraged  to 
access  information  electronically  via  the 
agency's  home  page  or  to  search  in  its 
reading  room,  and  that  the  public  may  also 
submit  a  request  to  the  agency  under  the 
Freedom  of  Information  Act.  "Types  and 
categories"  of  available  information  will  vary 
from  agency  to  agency,  and  agencies  should 
describe  their  information  resources  in 
whatever  manner  seems  most  appropriate. 

Although  the  law  does  not  require  that  the 
handbook  be  available  on-line,  OMB 
encourages  agencies  to  do  so  as  a  matter  of 
policy.  The  handbook  should  include  the 
following  elements: 

1.  The  location  of  reading  rooms  within  the 
agency  and  within  its  major  field  offices,  as 
well  as  a  brief  description  of  the  types  and 
categories  of  information  available. 

2.  The  location  of  the  agency's  World  Wide 
Web  home  page. 

3.  A  reference  to  the  agency's  FOIA 
regulations  and  how  to  get  a  copy. 

4.  A  reference  to  the  agency's  FOIA  annual 
report  and  how  to  get  a  copy. 

5.  The  location  of  the  agency's  GILS  page. 

6.  A  brief  description  of  the  types  and 
categories  of  information  generally  available 
from  the  agency. 

In  addition,  if  there  is  an  on-line  version, 
it  should  have  electronic  links  to  these 
elements  wherever  they  exist. 

Every  agency  has  a  responsibility  to  inform 
the  public  within  the  context  of  its  mission. 
This  responsibility  requires  that  agencies 
distribute  information  at  the  agency's 
initiative,  rather  than  merely  responding 
when  the  public  requests  information. 

Section  8b.  Information  Systems  and 
Information  Technology  Management 

Section  8b(l).  Capital  Planning  and 
Investment  Control 

What  Is  the  Capital  Planning  and 
Investment  Control  Process? 

The  capital  planning  and  investment 
control  process  is  a  systematic  approach  to 
managing  the  risks  and  returns  of  IT 
investments.  The  process  has  three  phases: 
select,  control  and  evaluate.  The  process 
covers  all  stages  of  capital  programming, 
including  planning,  budgeting  and 
procurement.  For  additional  information 
describing  capital  planning,  please  consult 
Circular  A-11. 

What  Will  Happen  if  I  Don't  Maintain 
an  IT  Capital  Plan? 

The  IT  Capital  Plan  is  the  document  that 
demonstrates  to  the  agency  Investment 
Review  Board  and  to  OMB  officials,  that  a 
project  deserves  Federal  funds.  If  the  agency 
does  not  provide  this  information,  merits  of 
the  project  can  not  be  determined. 


As  Part  of  the  Agency  IT  Capital  Plan, 
Do  I  Need  To  Report  on  Both 
Development,  Modernization  and 
Enhancement  (DME)  as  Well  as  Steady 
State  Investments? 

Yes.  Additional  information  is  provided  in 
Part  3  of  OMB  Circular  No.  A-11,  "Planning, 
Budgeting,  and  Acquisition  of  Capital 
Assets." 

As  Part  of  the  Portfolio  View  of  the 
Agency  IT  Capital  Plan,  Do  I  Only  Need 
To  Report  on  Major  Investments? 

In  accordance  with  the  Clinger-Cohen  Act 
and  Circular  A-11,  agencies  are  required  to 
manage  all  investments.  They  must  also 
provide  OMB  with  individual  IT  Capital 
Plans  for  major  projects,  as  well  as  significant 
projects  at  the  request  of  OMB. 

Where  Can  I  Get  More  Information 
About  Return  on  Investment  (ROIj? 

Agencies  that  would  like  to  learn  more 
about  compiling  and  demonstrating  projected 
return  on  investments  (ROI)  are  encouraged 
to  consult  the  Federal  CIO  Council  document 
"ROI  and  the  Value  Puzzle".  This  document 
may  be  obtained  at  the  CIO  Council's  web 
page  [http://cio.gov]. 

Why  Do  Agencies  Need  To  Conduct  a 
Benefit-Cost  Analysis? 

Benefit-cost  analyses  provide  vital 
management  information  on  the  most 
efficient  allocation  of  human,  financial,  and 
information  resources  to  support  agency 
missions.  Agencies  should  conduct  a  benefit- 
cost  analysis  for  each  information  system  to 
support  management  decision  making  to 
ensure:  (a)  Alignment  of  the  planned 
information  system  with  the  agency's 
mission  needs;  (b)  acceptability  of 
information  system  implementation  to  users 
inside  the  Government;  (c)  accessibility  to 
clientele  outside  the  Government;  and  (d) 
realization  of  projected  benefits.  When 
preparing  benefit-cost  analyses  to  support 
investments  in  information  technology, 
agencies  should  seek  to  quantify  the 
improvements  in  agency  performance  results 
through  the  measurement  of  program 
outputs. 

The  requirement  to  conduct  a  benefit-cost 
analysis  need  not  become  a  burdensome 
activity  for  agencies.  The  level  of  detail 
necessary  for  such  analyses  varies  greatly  and 
depends  on  the  nature  of  the  proposed 
investment.  Proposed  investments  in  "major 
information  systems"  as  defined  in  this 
Circular  require  detailed  and  rigorous 
analysis.  This  analysis  should  not  merely 
serve  as  budget  justification  material,  but 
should  be  part  of  the  ongoing  management 
oversight  process  to  ensure  prudent 
allocation  of  scarce  resources.  Proposed 
investments  for  information  systems  that  are 
not  considered  "major  information  systems" 
can  be  analyzed  more  informally. 

While  it  is  not  necessary  to  create  a  new 
benefit-cost  analysis  at  each  stage  of  the 
information  system  life  cycle,  it  is  useful  to 
refresh  these  analyses  with  up-to-date 
information  to  ensure  the  continued  viability 
of  an  information  system  prior  to  and  during 


implementation.  Reasons  for  updating  a 
benefit-cost  analysis  may  include  such 
factors  as  significant  changes  in  projected 
costs  and  benefits,  significant  changes  in 
information  technology  capabilities,  major 
changes  in  requirements  (including 
legislative  or  regulatory  changes),  or 
empirical  data  based  on  performance 
measurement  gained  through  prototype 
results  or  pilot  experience. 

How  Will  Portfolio  Management  Aid  in 
the  Selection  of  Investments? 

Agencies  must  also  weigh  the  relative 
benefits  of  proposed  investments  in 
information  technology  across  the  agency. 
Given  the  fiscal  constraints  facing  the  Federal 
government,  agencies  should  fund  a  portfolio 
of  investments  across  the  agency  that 
maximizes  return  on  investment  for  the 
agency  as  a  whole.  Agencies  should  also 
emphasize  those  proposed  investments  that 
show  the  greatest  probability  [i.e..  display  the 
lowest  financial  and  operational  risk)  of 
achieving  anticipated  benefits  for  the 
organization. 

Is  There  a  Preferred  Model  for 
Information  Life  Cycles? 

The  policy  statements  in  this  Circular 
describe  an  information  system  life  cycle.  It 
does  not,  however,  make  a  definitive 
statement  that  there  must  be,  for  example, 
four  versus  five  phases  of  a  life  cycle  because 
the  life  cycle  varies  by  the  nature  of  the 
information  system.  Only  two  phases  are 
common  to  all  information  systems — a 
beginning  and  an  end. 

While  each  phase  of  an  information  system 
life  cycle  may  have  unique  characteristics, 
the  dividing  line  between  the  phases  may  not 
always  be  distinct.  For  instance,  both 
planning  and  evaluation  must  continue 
throughout  the  information  system  life  cycle. 
In  fact,  during  any  phase,  it  may  be  necessary 
to  revisit  the  previous  stages  based  on  new 
information  or  changes  in  the  environment  in 
which  the  system  is  being  developed. 

Why  Are  Post-Implementation  Reviews 
Necessary? 

Agencies  will  complete  a  retrospective 
evaluation  of  information  systems  once 
operational  to  validate  projected  savings, 
changes  in  practices,  and  effectiveness  in 
serving  stakeholders.  These  post- 
implementation  reviews  may  also  serve  as 
the  basis  for  agency-wide  learning  about 
effective  management  practices. 

Section  8b(2).  Enterprise  Architectures 

How  Will  the  EA  Guide  the  Agency? 

An  EA  should  guide  the  agency's 
management  of  information  resources  for 
agency-wide  information  and  information 
technology  needs  consistent  with  Section 
8b(2)  of  this  Circular.  The  EA  will  help  the 
agency  cope  with  technology  and  business 
change  by  serving  as  a  reference  for  updates 
to  existing  and  new  information  systems.  The 
EA  will  also  assure  interoperability  of 
business  processes,  data,  applications  and 
technology  as  agencies  integrate  proposed 
information  systems  projects  with  one 
another  and  with  existing  legacy  systems. 


Where  Can  I  Get  More  Information 
Describing  the  EA? 

Agencies  that  require  additional 
information  on  developing  or  maintaining  an 
EA  are  encouraged  to  consult  the  Federal  CIO 
Council  document  entitled,  "The  Federal 
Enterprise  Architecture  (FEA)  Framework," 
which  is  available  on  the  CIO  Council's  web 
site  (http://cio.gov).  The  Architecture  Plus 
web  site  (http://www.itpolicy.gsa.gov/mke/ 
archplus/archhome.htm)  also  has  a  number 
of  useful  documents. 

What  Is  an  Open  Systems  Environment? 

An  open  system  should  be  based  on  an 
architecture  with  published  or  documented 
interface  specifications  that  have  been 
adopted  by  a  standards  settings  body. 

What  Enterprise  Architecture  Issues 
Must  an  Agency  Consider  That  Have 
Government-Wide  or  Multiple  Agency 
Implications? 

The  CIO  Council  has  begun  to  address  this 
issue  in  its  "Federal  Enterprise  Architecture 
Framework  (FEAF),  Version  1.0,"  and 
subsequent  versions.  The  FEAF  was  created 
to  promote  shared  development  for  common 
Federal  processes,  interoperability,  and 
sharing  of  information  among  the  agencies  of 
the  Federal  government  and  other 
governmental  entities,  as  required  by  the 
Clinger-Cohen  Act.  The  FEAF  is 
recommended  for  use  in  (1)  Federal 
government-wide  efforts,  (2)  multi-Federal 
agency  (2  or  more  agencies)  efforts  and,  (3) 
v/henever  Federal  business-areas  and 
substantial  Federal  investment  are  involved 
with  international,  state,  or  local 
governments.  The  Federal  Enterprise 
Architecture  Framework.  Version  1.0,  which 
is  a  conceptual  model,  begins  the  process  of 
defining  a  better  documented  and 
coordinated  structure  for  cross-cutting 
businesses  and  technology  developments  in 
the  government.  Collaboration  among 
agencies  who  share  a  common  business 
function  promotes  information  sharing  and  is 
a  prerequisite  for  the  creation  of  a  responsive 
electronic  government. 

Where  Can  I  Get  More  Information  on 
Federal  EA  Efforts? 

Some  other  examples  of  ongoing  Federal 
government  efforts  in  this  arena  are  Treasury 
Enterprise  Architecture  Framework  (TEAF) 
and  Command,  Control,  Communications, 
Intelligence,  Surveillance,  and 
Reconnaissance  (C4ISR). 

Section  8b(3)  Securing  Agency 
Information  Systems 

How  Should  Agencies  Incorporate 
Security  Into  Management  of 
Information  Resources? 

Effective  security  is  an  essential  element  of 
all  information  systems.  A  process  assuring 
adequate  security  must  be  integrated  into  the 
agency's  management  of  information 
resources.  This  process  should  be  a 
component  of  the  both  capital  planning 
process  and  the  EA.  A  system's  security 
requirements  must  be  supported  by  the 


agency  EA  in  order  for  it  to  be  considered 
during  the  select  phase  of  the  capital 
planning  process.  Agencies  will  use  the 
control  and  evaluate  phases  of  capital 
planning  to  ensure  these  security 
requirements  are  met  throughout  the  system's 
life  cycle.  For  more  information  on  compute/ 
security  please  read  Appendix  III  of  this 
Circular. 

Ultimately,  Who  Determines  the 
Acceptable  Level  of  Security  for  a 
System? 

Each  agency  program  official  must 
understand  the  risk  to  systems  under  their 
control.  They  are  also  responsible  for 
determining  the  acceptable  level  of  risk, 
ensuring  adequate  security  is  maintained  to 
support  and  assist  the  programs  under  their 
control,  ensuring  that  security  controls 
comport  with  program  needs  and 
appropriately  accommodate  operational 
necessities.  In  addition,  program  officials 
should  work  in  conjunction  with  Chief 
Information  Officers  and  other  appropriate 
agency  officials  so  that  security  measures 
support  agency  information  architectures. 

Section  8b(4)  Acquiring  Information 
Technology 

What  Should  Agencies  Consider  Before 
Acquiring  a  COTS  Solution? 

Commercial-off-the-shelf  (COTS)  products 
can  provide  agencies  a  cost  effective  and 
efficient  solution.  However,  often  COTS 
products  require  customization  for  seamless 
use.  Therefore  agencies  must  still  thoroughly 
examine  the  impact  of  a  COTS  product 
selection.  A  lessons-learned  guide  describing 
the  risks  of  COTS  products  has  been 
published  by  the  Information  Technology 
Resources  Board  (ITRB).  The  guide,  entitled 
"Assessing  the  Risks  of  Commercial-Off-The- 
Shelf  (COTS)  Applications,"  is  available  on 
the  ITRB  web  site  (http://itrb.gov). 

Section  9a(3).  Chief  Information  OfiBcer 

(ao). 

To  Whom  Does  the  CIO  Report? 

Each  agency  must  appoint  a  Chief 
Information  Officer,  as  required  by  44  U.S.C. 
3506(a),  who  will  report  directly  to  the 
agency's  head  to  carry  out  the  responsibilities 
of  the  agency  under  the  PRA. 

What  Is  the  CIO's  Role  in  the  Capital 
Planning  Process? 

The  CIO  will  ensure  that  a  capital  planning 
process  is  established  and  rigorously  used  to 
define  and  validate  all  information  resource 
investments.  Through  this  process,  the  CIO 
will  monitor  and  evaluate  the  performance  of 
the  information  technology  portfolio  of  the 
agency  and  advise  the  agency  head  on  key 
budget,  program,  and  implementation  issues 
concerning  information  technology. 

Additionally,  the  CIO  will  help  establish  a 
board  composed  of  senior  level  managers, 
including  the  Chief  Financial  Officer  and 
Chief  Procurement  Executive,  who  will  have 
the  responsibility  of  making  key  business 
recommendations  on  information  resource 
investments,  and  who  will  be  continuously 


involved.  Many  agencies  will  institute  a 
second  board,  composed  of  program  or 
project  level  managers,  with  more  detailed 
business  and  information  resource 
knowledge.  They  will  be  able  to  provide 
technical  support  to  the  senior  level  board  in 
proposing,  evaluating,  and  recommending 
information  resource  investments. 

What  Is  the  CIO's  Role  in  the  Annual 
Budget  Process? 

The  CIO  will  be  an  active  participant 
during  all  agency  annual  budget  processes 
and  strategic  planning  activities,  including 
the  development,  implementation,  and 
maintenance  of  agency  strategic  plans.  The 
CIO's  role  is  to  provide  leadership  and  a 
strategic  vision  for  using  information 
technology  to  transform  the  agency.  CIO's 
must  also  ensure  that  all  information 
resource  investments  deliver  a  substantial 
mission  benefit  to  the  agency  and/or  a 
substantial  return  on  investment  (ROI)  to  the 
taxpayer. 

Additionally,  the  CIO  will  ensure 
integration  of  information  resource  planning 
processes  and  documentation  with  the 
agency's  strategic,  performance  and  budget 
process,  in  coordination  with  the  CFO  and 
Procurement  Executive. 

Section  9a(4) 

Why  Is  the  CIO  Considered  an 
Ombudsman? 

The  CIO  designated  by  the  head  of  each 
agency  under  44  U.S.C.  3506(a)  is  charged 
with  carrying  out  the  responsibiUties  of  the 
agency  under  the  PRA.  Agency  CIOs  are 
responsible  for  ensuring  that  their  agency 
practices  are  in  compliance  with  OMB 
policies.  It  is  envisioned  that  the  CIO  will 
work  as  an  ombudsman  to  investigate  alleged 
instances  of  agency  failures  to  adhere  to  the 
policies  set  forth  in  the  Circular  and  to 
recommend  or  take  corrective  action  as 
appropriate.  Agency  heads  should  continue 
to  use  existing  mechanisms  to  ensure 
compliance  with  laws  and  policies. 

[FR  Doc.  00-31507  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  3110-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  ciurently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
February  12,  2001. 
ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
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agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Carol  Fendler,  System  Accountant. 
Office  of  Investment  Division,  Small 
Business  Administration,  409  3rd  Street, 
SW..  Suite  6300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Fendler,  System  Accountant,  202- 
205-7759  or  Curtis  B.  Rich, 
Management  Analyst.  (202)  295-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Size  Status  Declaration. 

Form  No.  .-480. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  4,200. 

Annual  Burden:  700. 

Title:  SBIC  License  Application 
Statement  of  Personal  History  and 
Qualification  of  Management. 

Form  No's.;  415,  415A. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  90. 

Annual  Burden:  14,400. 

Title:  Stockholder's  Confirmation 
(Corporation)  Ownership  Confirmation 
(Partnership). 

Form  No.:  1405. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  600. 

Annual  Burden:  600. 

Title:  SBIC  Financial  Reports. 

Fonn  No;  468. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  625. 

Annual  Burden:  1,025. 

Title:  Portfolio  Financing  Report. 

Form  No.;  1031. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  2,100. 

Annual  Burden:  420. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  00-31510  Filed  12-11-00;  8:45  am] 

BILLING  CODE  8025-01 -M 


DEPARTMENT  OF  STATE 
[Public  Notice  3501] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  The 
Ancient  (circa.  CE  224-641)  Coins  and 
History  of  the  Zoroastrian  (Pre-islamic) 
Sassanian  Dynasty  of  Iran" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "The  Ancient 
(circa.  CE  224-641)  Coins  and  History  of 
the  Zoroastrian  (Pre-Islamic)  Sassanian 
Dynasty  of  Iran,"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultiu-al  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lender.  1  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Seventh  World 
Zoroastrian  Congress  in  Houston,  Texas 
from  on  or  about  December  28,  2000  to 
on  or  about  January  1,  2001,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul 
Maiming,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-5997).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  December  3,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

[FR  Doc.  00-31622  Filed  12-11-00;  8:45  am) 

BILUNQ  CODE  4710-OS-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

United  States-Israel  Free  Trade  Area 
Implementation  Act;  Designation  of 
Qualifying  Industrial  Zones 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  Under  the  United  States-Israel 
Free  Trade  Area  Implementation  Act 
(IFTA  Act),  products  of  Qualifying 
Industrial  Zones  encompassing  portions 
of  Israel  and  Jordan  or  Israel  and  Egypt 
are  eligible  to  receive  duty-free 
treatment.  Effective  upon  publication  of 
this  notice,  the  United  States  Trade 
Representative,  piu'suant  to  authority 
delegated  by  the  President,  is 
designating  the  Mushatta  International 
Complex,  the  El  Zay  Ready  Wear 
Manufacturing  Company  Duty  Free  Area 
and  the  Al  Qastal  Industrial  Zone  as 


Qualifying  Industrial  Zones  under  the 
IFTA  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmund  Saums,  Director  for  Middle 
East  Affairs,  (202)  395-4987,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  NW,  Washington,  DC 
20508. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  authority  granted  under  section  9  of 
the  United  States-Israel  Free  Trade  Area 
Implementation  Act  of  1985  (IFTA  Act), 
as  amended  (19  U.S.C.  2112  note),  the 
President  proclaimed  certain  tariff 
treatment  for  the  West  Bank,  the  Gaza 
Strip,  and  Qualifying  Industrial  Zones 
(Proclamation  6955  of  November  13, 
1996  (61  FR  58761)).  In  particular,  the 
President  proclaimed  modifications  to 
general  notes  3  and  8  of  the  Harmonized 
Tariff  Schedule  of  the  United  States:  (a) 
To  provide  duty-free  treatment  to 
qualifying  articles  that  are  the  product 
of  the  West  Bank  or  Gaza  Strip  or  a 
Qualifying  Industrial  Zone  and  are 
entered  in  accordance  with  the 
provisions  of  section  9  of  the  IFTA  Act; 
(b)  to  provide  that  articles  of  Israel  may 
be  treated  as  though  they  were  articles 
directly  shipped  from  Israel  for  the 
purposes  of  the  United  States-Israel  Free 
Trade  Area  Agreement  ("the 
Agreement")  even  if  shipped  to  the 
United  States  from  the  West  Bank,  the 
Gaza  Strip,  or  a  Qualifying  Industrial 
Zone,  if  the  articles  otherwise  meet  the 
requirements  of  the  Agreement;  and  (c) 
to  provide  that  the  cost  or  value  of 
materials  produced  in  the  West  Bank, 
the  Gaza  Strip,  or  a  Qualifying 
Industrial  Zone  may  be  included  in  the 
cost  or  value  of  materials  produced  in 
Israel  under  section  l(c)(i)  of  Annex  3 
of  the  Agreement,  and  that  the  direct 
costs  of  processing  operations 
performed  in  the  West  Bank,  the  Gaza 
Strip,  or  a  Qualifying  Industrial  Zone 
may  be  included  in  the  direct  costs  of 
processing  operations  performed  in 
Israel  under  section  i(c)(ii)  of  Annex  3 
of  the  Agreement. 

Section  9(e)  of  the  IFTA  Act  defines 
a  "Qualifying  Industrial  Zone"  as  an 
area  that  "(1)  encompasses  portions  of 
the  territory  of  Israel  and  Jordan  or 
Israel  and  Egypt;  (2)  has  been  designated 
by  local  authorities  as  an  enclave  where 
merchandise  may  enter  without 
payment  of  duty  or  exercise  taxes;  and 
(3)  has  been  specified  by  the  President 
as  a  qualifying  industrial  zone."  In 
Proclamation  6955,  the  President 
delegated  to  the  United  States  Trade 
Representative  the  authority  to 
designate  qualifying  industrial  zones. 

The  United  States  Trade 
Representative  has  previously 
designated  Qualifying  Industrial  Zones 


under  Section  9  of  the  IFTA  Act  on 
March  13,  1998  (63  FR  12572),  March 
19,  1999  (64  FR  13623),  October  15, 

1999  (64  FR  56015),  and  October  24, 

2000  (65  FR  64472). 

The  Government  of  Israel  and  the 
Government  of  the  Hashemite  Kingdom 
of  Jordan  have  agreed  to  the  designation 
of  the  Mushatta  International  Complex 
(protocol  dated  November  22,  2000),  the 
El  Zay  Ready  Wear  Manufacturing 
Company  Duty  Free  Area  (protocol 
dated  January  12,  2000)  and  the  Al 
Qastal  Industrial  Zone  (protocol  dated 
November  22,  2000)  as  Qualifying 
Industrial  Zones.  The  Government  of 
Israel  and  the  Government  of  Jordan 
further  agreed  that  merchandise  may 
enter,  without  payment  of  duty  or  excise 
taxes,  areas  under  their  respective 
customs  control  in  association  with  the 
Mushatta,  El  Zay  and  Al  Qastal 
Qualifying  Industrial  Zones. 
Accordingly,  the  Mushatta  International 
Complex,  the  El  Zay  Ready  Wear 
Manufacturing  Company  Duty  Free  Area 
and  the  Al  Qastal  Industrial  Zone  meet 
the  criteria  under  paragraphs  9(e)(1)  and 
(2)  of  the  IFTA  Act. 

Therefore,  pursuant  to  the  authority 
delegated  to  me  by  the  President  in 
Proclamation  6955, 1  hereby  designate 
the  Mushatta  International  Complex,  the 
El  Zay  Ready  Wear  Manufacturing 
Company  Duty  Free  Area  and  the  Al 
Qastal  Industrial  Zone,  as  established  by 
the  January  12,  2000  and  November  22. 
2000  Amending  Protocols  to  the 
Agreement  Between  the  Government  of 
the  Hashemite  Kingdom  of  Jordan  and 
the  Government  of  the  State  of  Israel  on 
Irbid  Qualifying  Industrial  Zone,  as 
Qualifying  Iiidustrial  Zones  under 
section  9  of  the  IFTA  Act,  effective  upon 
the  date  of  publication  of  this  notice, 
applicable  to  goods  shipped  from  these 
Qualifying  Industrial  Zones  edter  such 
date. 

Dated:  December  4,  2000. 
Charlene  Barshefisky, 
United  States  Trade  Representative. 
[FR  Doc.  00-31627  Filed  12-11-00;  8:45  am] 
BILLING  CODE  3901 -01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Dallas  County,  TX 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  issued  a  Notice  of 
Intent  to  prepare  aii  Environmental 
Impact  Statement  (EIS)  for  a  Trinity 


Parkway  reliever  route,  a  transportation 
project,  in  the  Federal  Register  on  Jime 
16.  1999  (Volume  64,  Number  115).  The 
FHWA  is  now  issuing  this 
supplementary  Notice  of  Intent  to 
include  in  the  EIS  a  City  of  Dallas 
evaluation  of  a  proposed  City  of  Dallas 
Lake  Plan  located  within  the  Trinity 
River  Dallas  Floodway  in  Dallas  County, 
Texas.  This  proposed  Lake  Plan 
potentially  affects  the  project  corridor 
for  the  transportation  project,  and 
several  of  the  route  alternatives  under 
consideration.  Supplementary  analysis 
is  needed  to  fully  address  the  impacts 
of  joint  development  of  these  actions. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Patrick  A.  Bauer,  P.E.,  District  Engineer, 
Federal  Highway  Administration,  300 
East  Eighth  Street,  Federal  Office 
Building,  Room  826,  Austin,  Texas 
78701,  Telephone  (512)  536-5950.  Mr. 
Jerry  Hiebert,  Executive  Director,  North 
Texas  Toll  way  Authority  (NTTA),  5900 
West  Piano  Parkway,  Suite  100,  Piano, 
Texas  75093,  Telephone  (214)  522- 
6200. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  jointly  with  the  Texas 
Department  of  Transportation  and  the 
NTTA,  and  in  cooperation  writh  the  City 
of  Dallas,  will  prepare  an  EIS  for  the 
Trinity  Parkway  reliever  route  and 
associated  improvements  in  the  project 
corridor.  Associated  improvements 
include  one  or  more  proposed  lakes, 
recreation  amenities,  and  possible 
wetlands  as  identified  in  the  City  of 
Dallas  Trinity  River  Corridor  Master 
Implementation  Plan  Lake  Design  and 
Recreational  Amenities  Report,  which 
are  located  within  the  Dallas  Floodway. 

Impacts  caused  by  construction  and 
operation  of  the  Trinity  Parkway  and 
the  Dallas  Lake  Plan  will  vary  according 
to  the  alternatives  selected.  Generally, 
these  projects  may  impact  floodplains, 
water  quality,  air  quality,  socio- 
economic conditions,  historic  and  other 
man-made  structures. 

The  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  To  ensure 
that  the  full  range  of  issues  related  to 
this  proposed  action  are  addressed  and 
all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  NTTA  at  the  address 
provided  above. 


Issued  on:  December  1,  2000. 

Salvador  Deocarapo, 

Urban  Programs  Engineer,  Federal  Highway 
Administration. 

[FR  Doc.  00-31462  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Higtiway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Thursday,  January  11,  2001.  The 
meeting  begins  at  2:00  p.m.  and  ends  at 
6  p.m.  The  letter  designations  that 
follow  each  item  mean  the  following:  (I) 
is  an  information  item;  (A)  is  an  action 
item;  (D)  is  a  discussion  item.  The 
General  Session  includes  the  following 
items:  (1)  Introductions  and  ITS 
America  Antitrust  Policy  and  Conflict  of 
Interest  Statements  (I);  (2)  Review  &  and 
Approval  of  August  6,  2000  Board 
Meeting  #35  Minutes  and  November  5, 
2000  #36  Minutes  (A);  (3)  Federal  ITS 
Initiatives  Report  (I/D);  (4)  Coordinating 
Council  Report  (I/D/A);  (5)  State 
Chapters  Council  Report  (I/D);  (6) 
International  Affairs  Coimcil  &  World 
Congresses  Reports  (I/D);  (7)  ITS 
America  Trade  Association  Report  (I); 
(8)  Interim  President's  Report  (External 
Issues)  (I/D);  (9)  Other  Business; 

Business  Session 

(US  DOT  participants  excused;  Board 
Members,  ITS  America  Members  and 
Staff  Only.)  (10)  Report  to  the  Executive 
Committee  (I/D);  (11)  Report  of  the 
Nominating  Committee  (I);  (12)  Report 
of  the  Finance  Committee  and  Approval 
of  2001  Budget  (I/D/A);  (13)  Interim 
President's  Report  (Internal  Issues)(I/D); 
(14)  Other  Business  and  Schedule  for 
Meetings  This  Year. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  plaiming,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
ANfERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400,  March  6,  1991). 
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DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Thursday, 
January  11,  2001,  from  2  p.m.-6  p.m. 
Room  TBA. 

ADDRESSES:  Marriott  Wardman  Park 
Hotel,  2660  Woodley  Road.  NW, 
Washington,  DC  20008,  Phone:  202- 
328-2000  Fax:  202-234-0015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW, 
Suite  800.  Washington.  D.C.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Debbie  M.  Busch  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
2904  or  by  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Kristy  Frizzell,  FHWA, 
HOIT.  Washington,  D.C.  20590,  (202) 
366-9536.  Office  hours  are  from  8:30 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  December  7,  2000. 
Jeflrey  Paniati, 

Program  Manager,  ITS  Joint  Program  Office. 
(PR  Doc.  00-31637  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration  (MARAD) 

Reports,  Forms  and  Recordlteeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  information 
collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  Described  below  is  the  nature 
of  the  information  collection  and  its 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  was  published  on  September 
22,  2000  [65  FR  57422].  Comments  were 
due  on  or  before  November  21,  2000.  No 
comments  were  received. 
DATES:  Comments  must  be  submitted  on 
or  before  January  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Lockland,  Chief,  Division  of 
Operations  Support,  Office  of  Ship 
Operations,  Maritime  Administration, 
400  Seventh  Street,  SW,  Room  2123, 
Washington,  DC  20590,  telephone 
number  202-366-5735.  Copies  of  this 


collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 
Maritime  Administration 

Titie  of  Collection:  "Automated 
Mutual-Assistance  Vessel  Rescue 
System  (AMVER)". 

OMB  Control  Number:  2133-0025. 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

Affected  Public:  U.S.-flag  and  U.S. 
citizen-owned  vessels  that  are  required 
to  respond  under  current  statute  and 
regulation. 

Form(s):  CG-4796  (MA)  (Rev.  8-88). 

Abstract:  This  collection  of 
information  is  used  to  gather 
information  regarding  the  location  of 
U.S.-flag  vessels  and  certain  other  U.S. 
citizen-owned  vessels  for  the  purpose  of 
Search  and  Rescue  in  the  saving  of  lives 
at  sea  and  for  the  marshalling  of  ships 
for  National  Defense  and  safety 
purposes.  This  collection  consists  of 
vessels  that  transmit  the  positions 
through  veirious  electronic  means  with 
the  most  commonly  used  AMVER/SEAS 
"compressed  message"  sent  via 
INMARSAT-C.  The  information 
collected  will  be  used  to  facilitate  the 
immediate  marshalling  of  ships  for 
National  Defense  purposes  and  for  the 
purpose  of  maintaining  a  ciurent  plot 
for  Search  and  Rescue  purposes  for 
safety  of  life  at  sea. 

Annual  Estimated  Burden  Hours: 
2,598  hours. 

Addresses:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  D.C.  20503,  Attention: 
MARAD  Desk  Officer. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-^Ol ,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 


Dated:  December  6.  2000. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-31527  Filed  12-11-00;  8:45  am] 
BILUNG  CODE  4Q10-81-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-8242] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1994- 
2000  Honda  VFR  400  and  RVF  400 
Motorcycles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994-2000 
Honda  VFR  400  and  RVF  400 
motorcycles  are  eligible  for  importation. 

SUMMARY:  This  dociunent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1994-2000 
Honda  VFR  400  and  RVF  400 
motorcycles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  jmd  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactuj-er  as  complying  witb  the 
Scifety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  11,  2001. 
ADORESSESES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW..  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa,  California 
("NCDL")  (Registered  Importer  92-011) 
has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  1994-2000 
Honda  VFR  400  and  RVF  400 
motorcycles  are  eligible  for  importation 
into  the  United  States.  The  vehicles 
which  NCDL  believes  are  substantially 
similar  are  1994-2000  Honda  CBR  600 
motorcycles  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  1994-2000  Honda  VFR  400 
and  RVF  400  motorcycles  to  1994-2000 
Honda  CBR  600  motorcycles,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  -with  most 
Federal  motor  vehicle  safety  standards. 

NCDL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
1994-2000  Honda  VFR  400  and  RVF 
400  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  1994-2000  Honda  CBR 
600  motorcycles,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
1994-2000  Honda  VFR  400  and  RVF 
400  motorcycles  are  identical  to  1994- 
2000  Honda  CBR  600  motorcycles  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses,  111  Rearview 
Mirrors,  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  and  122  Motorcycle 
Brake  System's. 

The  petitioner  also  states  that  vehicle 
identification  number  plates  that  meet 


the  requirements  of  49  CFR  Part  565  eire 
already  affixed  to  1994-2000  Honda 
VFR  400  and  RVF  400  motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
replacement  of  the  headlamp  system 
with  a  U.S. -model  component;  (b) 
installation  of  a  red  reflector  on  each 
side  of  vehicle  at  its  rear  end;  (c) 
installation  of  an  amber  reflector  on 
each  side  of  the  vehicle  at  its  front  end. 
The  petitioner  states  that  the  vehicle  is 
equipped  with  a  tail  lamp  system,  a  stop 
lamp  system,  a  license  plate  lamp,  a  red 
rear  reflector,  and  turn  signals  that  are 
in  conformity  with  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S.- 
model  speedometer.  The  petitioner 
states  that  all  other  controls  and 
displays  on  the  vehicle,  including  the 
supplemental  engine  stop  control, 
conform  to  the  standard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  piusuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  5,  2000. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety,  Compliance 
[FR  Doc.  00-31638  Filed  12-11-00;  8:45  am) 

BILUNG  CODE  4910-59-P  ^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHTSA-200&-82941 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998- 
2001  BMW  R1200C  Motorcycles  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1998-2001 
BMW  R1200C  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  dociunent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1998-2001 
BMW  R1200C  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufactiu^r  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  11,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington.  DC 
20590.  (Docket  hours  are  fitjm  10  am  to 
5  pm) 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
appUcable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiu^d  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 
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Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Bayway  Auto,  Inc.  of  Elizabeth,  New 
Jersey  ("Bayway")(Registered  Importer 
99-166)  has  petitioned  NHTSA  to 
decide  whether  non-U. S.  certified  1998- 
2001  BMW  R1200C  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Bayway 
believes  are  substantially  similar  are 
1998-2001  BMW  R1200C  motorcycles 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1998-2001 
BMW  R1200C  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Bayway  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  1998-2001  BMW 
R1200C  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1998-2001  BMW 
R1200C  motorcycles  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  122 
Motorcycle  Brake  Systems,  and  205 
Glazing  Materials. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.  model  headlamps, 
stop  lamps,  tail  light  lenses,  amber  front 
reflectors,  rear  red  reflectors,  and  white 
license  plate  lamps  and  lenses  on 
vehicles  that  are  not  already  so 
equipped. 


Standard  No.  Ill  Rearview Mirrors: 
installation  of  U.S.  model  rearview 
mirrors. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  othqr  than  Passenger 
Cars:  installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  (a)  Installation  of  an 
illuminated  speedometer  calibrated  in 
miles  per  hour;  (b)  inscription  of 
conforming  symbols  for  the 
supplemental  engine  stop  control,  turn 
signals,  headlamp,  and  horn  on  vehicles 
that  are  not  already  so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  number  (VIN) 
plate  and  VIN  reference  label  must  be 
affixed  to  non-U.S.  certified  1998-2001 
BMW  R1200C  motorcycles  to  meet  the 
requirements  of  49  CFR  Part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL— 401 ,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  5,  2000. 

Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety. 
Compliance. 

[PR  Doc.  00-31639  Filed  12-11-00;  8:45  am] 

8IL1JNG  CODE  4giO-S«-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2000-8281] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  2000 
Yamaha  R1  Motorcycles  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000 
Yamaha  Rl  motorcycles  are  eligible  for 
importation. 


SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000  Yamaha 
Rl  motorcycles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactiu-er  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  11,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa,  California 
("NCDL")  (Registered  Importer  92-011) 


has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  2000 
Yamaha  Rl  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  NCDL  believes  are 
substantially  similar  are  2000  Yamaha 
Rl  motorcycles  that  were  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2000 
Yamaha  Rl  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

NCDL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2000  Yamaha  Rl 
motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2000  Yamaha  Rl 
motorcycles  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview  Mirrors,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Systems. 

The  petitioner  also  states  that  vehicle 
identification  number  plates  that  meet 
the  requirements  of  49  CFR  Part  565  are 
already  affixed  to  non-U.S.  certified 
2000  Yamaha  Rl  motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  a  red  reflector  on  each 
side  of  vehicle  at  its  rear  end;  (b) 
installation  of  an  amber  reflector  on 
each  side  of  the  vehicle  at  its  front  end. 
The  petitioner  states  that  the  vehicle  is 
equipped  with  a  headlamp  system,  a  tail 
lamp  system,  a  stop  lamp  system,  a 
white  license  plate  lamp,  a  red  rear 
reflector,  and  turn  signals  that  are  in 
conformity  with  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
'  Cars:  Installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Modification  of  the 
speedometer  to  conform  to  the  standard. 
The  petitioner  states  that  all  other 
controls  and  displays  on  the  vehicle. 


including  the  supplemental  engine  stop 
control,  conform  to  the  standard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  5,  2000. 
Marilynne  Jacobs, 
Director,  Office  of  Vehicle  Safety, 
Compliance. 

[FR  Doc.  00-31640  Filed  12-11-00;  8:45  am] 
BILUNG  CODE  *9tO-Sa-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33952] 

Norfolk  Southern  Railway  Co. — 
Corporate  Family  Transaction 
Exemption — High  Point.  Randleman, 
Asheboro  and  Southern  Railroad  Co. 

Norfolk  Southern  Railway  Company 
(NSR),  a  Class  I  rail  carrier,  has  filed  a 
notice  of  exemption  to  renew  its  lease  ^ 
and  to  operate  approximately  28  miles 
of  rail  line  owned  by  High  Point, 
Randleman,  Asheboro  and  Southern 
Railroad  Company  (High  Point),  a  Class 
III  carrier  and  a  subsidiary  of  NSR, 
located  in  the  State  of  North  Carolina. 

The  transaction  is  scheduled  to  be 
consummated  prior  to  December  31, 
2000.  The  earliest  the  transaction  can  be 
consummated  is  December  7,  2000,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

NSR  has  filed  its  notice  of  exemption 
under  49  CFR  1180.2(d)(3)  as  the 
proposed  renewal  of  its  lease  with  High 
Point  is  exempt  because  it  is  within  the 


NSR  corporate  family  and  will  not  result 
in  adverse  changes  in  service  levels, 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  NSR  corporate  family. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the  transaction 
will  be  protected  by  the  conditions 
imposed  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  354  I.C.C.  732 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360  I.C.C. 
*«53  (1980).  aff'd  sub  nom.  RLEA  v.  ICC, 
675  F.2d  1248  (D.C.  Cfr.  1982). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  eb  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33952,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Maquiling 
B.  Parkerson,  Esq.,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

Decided:  December  5,  2000. 
By  the  Board,  David  M.  Konschnik,  Director, 
Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-31470  Filed  12-11-00;  8.45  am] 

BILUNG  CODE  4gi5-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33951] 

Norfolk  Southern  Railway  Co. — 
Corporate  Family  Transaction 
Exemption — Yadkin  Railroad  Co. 

Norfolk  Southern  Railway  Company 
(NSR),  a  Class  1  rail  carrier,  has  filed  a 
notice  of  exemption  to  renew  its  lease ' 
and  to  operate  approximately  30  miles 
of  rail  line  owned  by  Yadkin  Railroad 
Company  (Yadkin),  a  Class  III  carrier 
and  a  subsidiary  of  NSR,  located  in  the 
State  of  North  Carolina. 

The  transaction  is  scheduled  to  be 
consummated  prior  to  December  31, 


1  NSR  notes  that  the  lease  of  the  rail  line  by  the 
Carolina  and  Northwestern  Railway  Company,  a 
predecessor  of  NSR,  was  previously  approved  in 
Carolina  e-  Northwestern  Railway  Company, 
Control.  Etc..  282  I.C.C.  802  (1951).  NSR  further 
notes  that  the  extension  of  the  lease  contemplated 
by  the  transaction  in  STB  Finance  Docket  No.  33952 
extends  the  term  of  the  lease  arrangement  until 
2025  with  an  optional  25-year  extension  thereafter. 


■  NSR  notes  that  the  lease  of  the  rail  line  by  the 
Carolina  and  Northwestern  Railway  Company,  a 
predecessor  of  NSR,  was  previously  approved  in 
Carolina  6-  Northwestern  Hailway  Company, 
Control,  Etc.,  282  I.C.C.  802  (1951).  NSR  further 
notes  that  the  extension  of  the  lease  contemplated 
by  the  transaction  in  STB  Finance  Docket  No.  33951 
extends  the  term  of  the  lease  arrangement  until 
2025  with  an  optional  25-year  extension  thereafter. 
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2000.  The  earliest  the  transaction  can  be 
consummated  is  December  7,  2000,  the 
effective  date  of  the  exemption  {7  days 
after  the  exemption  was  filed). 

NSR  has  filed  its  notice  of  exemption 
under  49  CFR  1180.2(d)(3)  as  the 
proposed  renewal  of  its  lease  with 
Yadkin  is  exempt  because  it  is  within 
the  NSR  corporate  family  and  will  not 
result  in  adverse  changes  in  service 
levels,  operational  changes,  or  a  change 
in  the  competitive  balance  with  carriers 
outside  the  NSR  corporate  family. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the  transaction 
will  be  protected  by  the  conditions 
imposed  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  354  I.C.C.  732 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360  I.C.C. 
653  (1980),  aff'd  sub  nom.  RLEA  v.  ICC. 
675  F.2d  1248  (D.C.  Cir.  1982). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33951,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Maquiling 
B.  Parkerson,  Esq.,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

Decided:  December  5.  2000. 
By  the  Board,  David  M.  Konschnik,  Director, 
Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  00-31471  Filed  12-11-00;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-80-93] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-80-93  (TD 
8645),  Rules  for  Certain  Rental  Real 
Estate  Activities  (Section  1.469-9). 
DATES:  Written  comments  should  be 
received  on  or  before  February  12,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rules  for  Certain  Rental  Real 
Estate  Activities. 

OMR  Number:  1545-1455. 

Regulation  Project  Number:  PS-80- 
93. 

Abstract:  This  regulation  provides 
rules  relating  to  the  treatment  of  rental 
real  estate  activities  of  certain  taxpayers 
imder  the  passive  activity  loss  and 
credit  limitations  of  Internal  Revenue 
Code  section  469. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
20,100. 

Estimated  Time  Per  Respondent:  9 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,015. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating.to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  29.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-31501  Filed  12-11-00:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ42-1-214,  FRL- 
6910-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

Correction 

In  proposed  rule  docxmient  00-30543 
beginning  on  page  71278  in  the  issue  of 


Thursday,  November  30,  2000,  make  the 
following  correction: 

On  page  71281,  the  table  is  corrected 
read  as  set  forth  below: 


Source  category 

EPA's  2007 

baseline 

emissions 

forNJ 

(tons/season) 

EPA's  2007 

NOx  budget 

emissions 

forNJ 

(tons/season) 

NJ's  2007 

projected 

emissions 

(tons/season) 

NJ's  2007 

projected 

reductions 

(tons/season) 

EGUs  

18,352 
15,975 

10,250 
15,464 

Non-EGU  Point  

Total  :, 

Area  sources 

Non-road  mobile  

34,327 

12,431 
23,565 
35,166 

25,714 

12,431 
23,565 
35,166 

25,113* 

12.431 
23,565 
36,166 

9,214 

0 
0 

Highway  mobile  

i 

1         NJ  Total 

0 

105,489 

96,876 

96,275 

9,214 

*8,200  cap  from  trading  rule. 
[FR  Doc.  CO-30543  Filed  12-11-00;  8:45  am] 

SILUNG  CODE  1S0S-01-O 


Tuesday, 
December  12,  2000 


Part  n 

Advisory  Council  on 
Historic  Preservation 

36  CFR  Part  800 

Protection  of  Historic  Properties;  Final 
Rule 
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ADVISORY  COUNCIL  ON  HISTORIC 

PRESERVATION 

36  CFR  Part  800 
PIN  3010-AA05 

Protection  of  Historic  Properties 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Final  rule;  revision  of  current 

regulations. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  is  publishing  its 
final  rule,  replacing  the  previous  rule 
which  implemented  the  1992 
amendments  to  the  National  Historic 
Preservation  Act  (NHPA).  and  improved 
and  streamlined  the  nile  in  accordance 
with  the  Administration's  reinventing 
government  initiatives  and  public 
comment.  Litigation  earlier  this  year 
challenged  that  previous  rule.  This 
rulemaking  has  addressed  questions  and 
concerns  raised  by  that  litigation,  and 
has  given  the  public  a  chance  to  provide 
input  to  determine  how  the  rule  has 
operated  and  revise  the  rule  as 
appropriate.  The  final  rule  modifies  the 
process  by  which  Federal  agencies 
consider  the  effects  of  their 
undertakings  on  historic  properties  and 
provide  the  Council  with  a  reasonable 
opportunity  to  comment  with  regard  to 
such  undertakings,  as  required  by 
section  106  of  the  NHPA.  The  Council 
has  sought  to  better  balance  the  interests 
and  concerns  of  various  users  of  the 
section  106  process,  including  Federal 
agencies.  State  Historic  Preservation 
Officers  (SHPOs).  Tribal  Historic 
Preservation  Officers  (THPOs),  Native 
Americans  and  Native  Hawaiians, 
industry,  and  the  public. 
DATES:  This  final  rule  is  effective 
January  11,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the  rule, 
please  call  Frances  Gilmore  or  Paulette 
Washington  at  the  regulations  hotline 
(202)  606-8508,  or  e-mail  us  at 
regs@achp.gov.  When  calling  or  sending 
e-meiil,  please  state  your  name, 
affiliation,  and  natine  of  your  question, 
so  your  call  or  e-mail  can  then  be  routed 
to  the  correct  staff  person.  Informational 
materials  about  the  new  rule  will  be 
posted  on  our  web  site  (http:// 
www.achp.gov)  as  they  are  developed. 
SUPPLEMENTARY  INFORMATION:  The 
information  that  follows  has  been 
divided  into  five  sections.  The  first  one 
provides  background  information 
introducing  the  agency  and 
summarizing  the  history  of  the 
rulemaking  process.  The  second  section 
highlights  the  changes  incorporated  into 


the  final  rule.  The  third  section 
describes,  by  section  and  topic,  the 
Coimcil's  response  to  public  comments 
on  this  rulemaking.  The  fourth  section 
provides  a  description  of  the  meaning 
and  intent  behind  specific  sections  of 
the  final  rule.  Finally,  the  fifth  section 
provides  the  impact  analysis  section, 
which  addresses  various  legal 
requirements,  including  the  Regulatory 
Flexibility  Act,  the  Paperwork 
Reduction  Act,  the  National 
Enviromnental  Policy  Act,  the 
Unfunded  Mandates  Act,  the 
Congressional  Review  Act  and  various 
relevant  Executive  Orders. 

I.  Background 

The  Advisory  Council  on  Historic 
Preservation  ("Council")  is  the  major 
policy  advisor  to  the  Government  in  the 
field  of  historic  preservation.  Twenty 
members  make  up  the  Coimcil.  The 
President  appoints  four  members  of  the 
general  public,  one  Native  American  or 
Native  Hawaiian,  foiu-  historic 
preservation  experts,  and  one  governor 
and  one  mayor.  The  Secretary  of  the 
Interior  and  the  Secretary  of 
Agriculture,  foiu-  other  Federal  agency 
heads  designated  by  the  President,  the 
Architect  of  the  Capitol,  the  chairman  of 
the  National  Trust  for  Historic 
Preservation  and  the  president  of  the 
National  Conference  of  State  Historic 
Preservation  Officers  complete  the 
membership. 

This  final  rule  sets  forth  the  revised 
section  106  process.  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended.  16  U.S.C.  470f 
(NHPA),  requires  Federal  agencies  to 
take  into  account  the  effect  of  their 
imdertakings  on  properdes  included  in 
or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  and  to  afford 
the  Council  a  reasonable  opportunity  to 
comment  on  such  undertakings. 

Through  Section  211  of  the  National 
Historic  Preservation  Act,  the  Council  is 
authorized  to  "promulgate  such  rules 
and  regulations  as  it  deems  necessary  to 
govern  the  implementation  of  section 
106  *   *   *  in  its  entirety." 

After  publishing  two  Notices  of 
Proposed  Rulemaking  (59  FR  50396, 
October  3,  1994;  and  61  FR  48580, 
September  13, 1996),  the  Council 
published  a  final  rule  setting  forth  a 
revised  process  implementing  section 
106  in  its  entirety  (64  FR  27044-27084, 
May  18,  1999).  Such  rule  went  into 
effect  on  Jime  17,  1999,  and  superseded 
the  rule  previously  issued  in  1986. 

Two  major  forces  behind  that  revision 
process  were  the  1992  amendments  to 
the  National  Historic  Preservation  Act 
(NHPA),  and  the  Administration's 
reinventing  govenunent  efforts.  In 


October,  1992,  PubHc  Law  102-575 
amended  the  NHPA  and  affected  the 
way  section  106  review  is  carried  out. 
Among  other  things,  the  1992 
amendments: 

1.  Clarified  that  "[pjroperties  of 
traditional  religious  and  cultural 
importance  to  an  Indian  tribe  or  Native 
Hawaiian  organization  may  be 
determined  to  be  eligible  for  inclusion 
on  the  National  Register."  16  U.S.C. 
470a(d)(6)(A); 

2.  Required  that  "[ijn  carrying  out  its 
responsibilities  under  section  106,  a 
Federal  agency  shall  consult  with  any 
Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  properties 
described"  above.  16  U.S.C. 
470a(d)(6)(B).  Also  see  36  CFR 
800.2(c)(3)  (granting  such  tribes  and 
Native  Hawaiian  organizations, 
"consulting  party"  status  in  the  section 
106  process).  Implementation  of  this 
statutory  consultation  requirement  is 
found  throughout  the  proposed  rule. 
See,  for  example,  36  CFR  800.3(f)(2), 
800.4(a)(4),  800.4(b),  800.4(c)(1), 
800.5(a),  800.6(a)-(b). 

3.  Added  a  provision  in  the  NHPA 
prohibiting  Federal  agencies  from 
granting  a  license  or  assistance  to 
applicants  who,  with  the  intent  to  avoid 
the  requirements  of  section  106, 
significantly  adversely  affected  historic 
properties  related  to  the  license  or 
assistance.  In  such  cases,  the  Federal 
agency  can  only  grant  the  license  or 
assistance  if  it  determines,  after 
consulting  with  the  Council,  that 
circumstances  justify  granting  the 
license  or  assistance  despite  the  effects 
to  the  historic  property.  16  U.S.C.  470h- 
2(k).  See  36  CFR  800.9(c). 

4.  Explicitly  recognized  the  long- 
standing practice  of  having  Federal 
agencies  develop  agreements  to  address 
adverse  effects  of  their  undertakings  to 
historic  properties.  This  practice  had 
also  been  recognized  in  the  earlier,  1980 
amendments,  where  Section  205(b)  of 
the  NHPA  was  changed  to  state  that  the 
Council  could  be  represented  in  court 
by  its  General  Counsel  regarding 
"enforcement  of  agreements  with 
Federal  agencies."  It  also  clarified  that 
where  such  an  agreement  is  not  reached, 
the  head  of  the  relevant  Federal  agency 
must  document  his/her  decision 
pursuant  to  section  106.  Such  agency 
head  cannot  delegate  that  responsibility. 
It  also  provided  that  agreements 
executed  piu-suant  to  the  section  106 
process  would  govern  the  relevant 
Federal  undertaking  and  all  its  parts.  16 
U.S.C.  470h-2(l).  See  36  CFR  800.6, 
800.7. 

5.  Added  a  member  to  the  Council. 
This  Council  member  would  be  a  Native 


American  or  Native  Hawaiian  appointed 
by  the  President.  16  U.S.C.  470i(a)(ll). 

6.  Explicitly  clarified  the  fact  that  the 
Council  has  authority  to  "promulgate 
such  rules  and  regulations  as  it  deems 
necessary  to  govern  the  implementation 
of  section  106  of  this  Act  in  its  entirety." 
16  U.S.C.  470s  (emphasis  added) 
(highlighted  text  was  added  by  the  1992 
amendments);  and 

7.  Amended  the  definition  of  the  term 
"undertaking,"  by  adding  "[projects, 
activities,  and  programs]  subject  to  State 
or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency"  to  the  list  of  actions 
constituting  an  "undertaking."  16  U.S.C. 
470w(7)(D).  The  amended,  statutory 
definition  of  "undertaking"  was 
adopted  verbatim  in  the  rule.  36  CFR 
800.16(y). 

Additionally,  as  part  of  the 
Administration's  National  Performance 
Review  and  overall  regulatory 
streamlining  efforts,  the  Coimcil 
undertook  a  review  of  its  regulatory 
process  to  identify  potential  changes 
that  could  improve  the  operation  of  the 
section  106  process  and  conform  it  to 
the  principles  of  the  Administration.  A 
description  of  the  Covmcil's  revision 
efforts  firom  1992,  which  led  to  the  final 
rule  that  went  into  effect  in  1999  ("1999 
rule"),  is  foimd  in  its  preamble  (64  FR 
27044-27084,  May  18,  1999).  That 
preamble  extensively  details  its  history, 
purpose,  intent,  and  response  to  public 
comment. 

On  February  15,  2000,  the  National 
Mining  Association  ("NMA")  filed  a 
lawsuit  challenging  the  1999  rule. 
Among  other  things,  the  lawsuit  alleged 
violations  of  the  Appointments  Clause 
of  the  Constitution  and  certain 
provisions  of  the  Administrative 
Procedure  Act  pertaiining  to  rulemaking. 
After  assessing  the  allegations  contained 
in  the  lawsuit,  the  Council  decided  to 
move  forward  with  the  present 
rulemaking  process  that  cidminates 
today  with  this  final  rule.  The  Covmcil 
believed  that  this  rulemaking  would 
provide  an  opportvmity  to  address 
assertions  about  the  procedural 
adequacy  of  the  promulgation  of  the 
1999  rule,  including  those  about  the 
participation  of  the  National  Trust  for 
Historic  Preservation  ("Trust")  and  the 
National  Conference  of  State  Historic 
Preservation  Officers  ("NCSHPO"),  as 
Council  members,  in  the  adoption  of  the 
final,  revised  rule.  It  would  also  give  the 
public  a  chance  to  provide  input  to 
determine  how  the  rule  has  operated 
and  revise  the  rule  as  appropriate.  This 
rulemaking  does  not  evidence  Council 
agreement  with  the  merits  of  the 
allegations  but,  rather,  the  Council's 


desire  to  remove  these  issues  from 
litigation. 

Accordingly,  at  the  June  23,  2000 
Council  meeting  in  Maine,  the 
Chairman  of  the  Coimcil  asked  the 
Council  members  to  take  two  actions. 
The  first  action  was  a  new  vote  on  the 
adoption  of  the  1999  rule,  without  the 
participation  of  the  Trust  and  NCSHPO. 
The  Council  members  voted  16-0  in 
favor  of  the  1999  rule,  with  the  Trust 
and  NCSHPO  voluntarily  recusing 
themselves  from  the  vote  and  any 
deliberation  on  it. 

The  second  action  was  a  vote  on 
undertaking  the  present  rulemaking 
process,  using  the  text  of  the  1999  rule 
as  the  proposed  rule.  Again,  the  Council 
members  voted  in  favor  of  moving 
forward  with  the  rulemaking  by  a  vote 
of  16-0,  with  the  Trust  and  NCSHPO 
voluntarily  recusing  themselves  from 
the  vote  and  any  deliberation  on  it. 
Accordingly,  on  July  11,  2000  the 
Council  published  a  proposed  rule  for 
public  comment  (65  FR  42833-42849). 

The  public  was  given  a  30-day  period, 
until  August  10,  in  which  to  conmient 
on  the  proposed  rule.  All  those  who 
filed  a  timely  request  for  an  extension 
of  the  comment  period  were  given  until 
August  31  to  submit  their  comments. 
We  believe  the  extension  granted  was 
reasonable  in  light  of  the  circumstances. 

As  stated  above,  the  text  of  the 
proposed  rule  submitted  for  public 
comment  was  the  same  as  the  one  for 
the  final  rule  that  had  been  in  effect  for 
more  than  a  year.  That  final  rule,  in 
turn,  was  the  product  of  a  rulemaking 
process  that  afforded  the  public  ample 
opportunity,  throughout  six  years,  to 
participate  and  comment.  The  preamble 
of  that  1999  final  rule  (found  at  64  FR 
27044-27084,  May  18,  1999)  extensively 
details  its  history,  purpose,  intent,  and 
response  to  public  comment.  It  is  a 
lengthy  document  and  will  not  be  re- 
printed here. 

After  the  close  of  the  public  comment 
period,  the  Council,  minus  the  Trust 
and  NCSHPO,  considered  the  comments 
and  incorporated  changes  into  a  draft 
rule  as  was  deemed  appropriate.  On 
November  17,  2000,  the  Council  voted 
on  whether  to  adopt  the  draft  rule  as  a 
final  rule.  As  stated  before,  the  Council 
members  representing  the  Trust  and 
NCSHPO  had  already  recused 
themselves  from  the  rulemaking  process 
and  proposed  suspension.  They 
accordingly  removed  themselves  fi'om 
the  table  and  took  no  part  in  the 
deliberations  and  vote  on  this  matter. 

The  Council  voted  to  adopt  the  draft 
rule  as  the  final  rule  now  being 
published,  by  a  vote  of  17  for,  1 
abstention,  and  none  against. 


The  Council  reiterates  that  the  Trust 
and  NCSHPO  did  not  participate  in  any 
way  whatsoever  in  the  deliberations, 
decisions,  votes,  or  any  other  Council 
activities  regarding  this  rulemaking. 
Their  only  participation  in  this 
rulemaking  took  the  form  of  a  written 
comment  filed  by  NCSHPO  on  the 
proposed  rule.  Such  comment  was 
submitted  by  NCSHPO,  as  a  member  of 
the  general  public,  during  the 
commenting  period  provided  by  the 
notice  of  proposed  rulemaking. 

n.  Highlights  of  Changes 

The  Council  retained  the  core 
elements  of  the  section  106  process  that 
have  been  its  hallmark  since  1974.  The 
Council  also  retained  the  major 
streamlining  improvements  that  were 
adopted  in  June,  1999.  Changes  adopted 
were  primarily  modifications  to  remove 
operational  impediments  in  the  process 
and  clarifications  of  certain  provisions 
and  terms.  In  addition,  a  number  of 
technical  and  informational  edits  were 
made  throughout  the  rule.  Major 
changes  are  as  follows: 

1.  Clarification  of  the  Role  of  State 
Historic  Preservation  Officers. 

Section  800.2(c)(1)  was  amended  to 
acknowledge  the  statutory  responsibility 
of  SHPOs  to  cooperate  with  agencies, 
local  governments,  and  organizations 
and  individuals  to  ensure  that  historic 
properties  are  considered  in  planning. 

2.  Clarification  of  the  Role  of  Indian 
Tribes  and  Tribal  Historic  Preservation 
Officers 

Section  800.2(c)(2)  was  completely 
rewritten  to  better  distinguish  the  roles 
of  Indian  tribes  that  had  assumed  the 
responsibilities  of  SHPOs  on  their  tribal 
lands  under  section  101(d)(2)  of  the  Act 
from  that  of  Indian  tribes  which  had 
not.  The  Council  notes  that  these 
amendments  do  not  change  the 
substantive  role  of  non-101(d)(2)  Tribes 
or  any  other  party  in  the  section  106 
process  under  the  proposed  rule,  but 
simply  provide  for  a  clearer  rule. 
Section  800.2(c)(2)(ii)  was  also  amended 
to  clarify  that  the  Act  requires  agency 
consultation  with  Indian  tribes  and 
Native  Hawaiian  organizations  that 
attach  religious  and  cultural 
significance  to  historic  properties 
regardless  of  whether  the  historic 
properties  are  located  on  or  off  tribal 
land.  Section  800.2(c)(2)(ii)(B)  was 
amended  to  better  reflect  the 
sovereignty  of  Indian  tribes  over  their 
tribal  lands. 
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3.  More  Flexibility  To  Involve 
Applicants 

Section  800.2(c)(5)  was  amended  to 
resolve  a  major  problem  regarding  the 
participation  of  applicants  for  Federal 
assistance  or  permission  in  the  Section 
106  process.  Under  the  change,  an 
agency  may  authorize  a  group  of 
applicants  to  initiate  the  section  106 
process,  rather  than  being  required  to 
grant  individual  authorizations. 
Language  was  also  added  to  clarify  that 
such  authorizations  do  not  relieve  the 
Federal  agency  of  its  obligations  to 
conduct  govemment-to-govemment 
consultation  with  Indian  tribes. 

4.  Clarification  of  Undertakings  Covered 
by  the  Section  106  Process 

Section  800.3(a)(1)  was  amended  to 
better  state  the  premise  of  the  rule  that 
only  an  undertaking  that  presents  a  type 
of  activity  that  has  the  potential  to  affect 
historic  properties  requires  review.  The 
previous  language  implied  that  making 
such  a  determination  related  to  the 
circumstances  of  the  particular 
undertaking,  rather  than  the  more 
generic  analysis  of  whether  the  type  of 
undertaking  had  the  potential  to  affect 
historic  properties. 

5.  Reinforcement  of  the  Federal 
Agency's  Responsibilities  in  Identifying 
Historic  Properties 

Section  800.4(a)  was  amended  to 
assert  that  determinations  in  this 
subsection  are  made  unilaterally  by  the 
Agency  Official,  after  consultation  with 
SHPO/THPO.  Some  had  misunderstood 
the  previous  version  as  providing  for 
consensus  determinations. 

6.  Revision  of  the  Role  of  Invited 
Signatories 

Section  800.6(c)(2)  was  rewritten  to 
remove  confusion  about  the  ability  of 
the  Federal  agency  to  invite  other 
parties  to  become  formal  signatories  to 
Memoranda  of  Agreement  and  to  clarify 
their  rights  and  responsibilities  as 
invited  signatories.  Aiso  regarding 
memoranda  of  agreement,  §  800.6(c)(8) 
was  amended  to  provide  that  the  option 
for  their  termination  exists  not  only 
when  one  party  simply  cannot  comply 
with  its  terms,  but  also  when  the  terms 
are  not  being  followed  for  whatever 
reason. 

7.  Revision  of  the  Use  of  Environmental 
Impact  Statements  (EIS)  To  Comply 
With  Section  106 

Section  800.8(c)(4)  was  rewritten  to 
more  clearly  state  the  actions  a  Federal 
agency  must  take  in  making  a  binding 
commitment  in  an  NEPA  documents  to 
carry  out  measines  to" avoid,  minimize 
or  mitigate  adverse  effects  and  thereby 


use  the  NEPA  process  to  comply  with 
section  106  requirements. 

8.  Redefinition  of  the  Role  of  the 
Council  When  Improving  the  Operation 
of  Section  106 

Section  800.9(d)(2)  was  amended  to 
require  the  Coimcil  to  participate  in 
section  106  reviews  in  a  manner  parallel 
to  SHPOs/THPOs  when  the  Council 
decides  to  join  individual  case  reviews 
it  would  not  otherwise  engage  in.  This 
occurs  when  the  Council  has 
determined  that  section  106 
responsibilities  are  not  being  properly 
carried  out  by  an  agency  or  SHPC3/ 
THPO  and  the  Council's  participation 
can  remedy  the  problem. 

9.  Modification  of  Documentation 
Standards 

Section  800.11(a)  was  amended  to 
state  that  a  Federal  agency's 
responsibility  to  provide  documentation 
was  limited  by  legal  authority  and  the 
availability  of  funds.  Section 
800.11(c)(2)  was  also  amended  to 
require  Federal  agencies  to  include  the 
views  of  the  SHPO/THPO  when 
consulting  with  the  Council  on 
withholding  confidential  information. 

10.  Inclusion  of  National  Register 
Eligibility  Assessment  in  Consideration 
of  Post-Review  Discoveries 

Section  800.13(b)(3)  was  amended  to 
add  a  requirement  that  a  Federal  agency 
seeking  expedited  section  106  review 
for  properties  discovered  after  approval 
of  an  undertaking  provide  information 
on  the  eligibility  of  affected  properties 
for  the  National  Register. 

1 1 .  Increased  Flexibility  for 
Programmatic  Agreements 

Section  800.14(b)  was  amended  by  the 
addition  of  a  new  section  authorizing 
the  Council  to  create  "prototype 
programmatic  agreements"  which  could 
be  executed  by  a  Federal  agency  and  an 
SHPO/THPO  vdthout  Council 
participation.  This  would  permit 
routine  programmatic  agreements  that 
follow  an  accepted  model  to  be 
completed  more  expeditiously. 

12.  Improved  Consideration  of 
Stakeholder  and  Public  Views  on 
Proposed  Exemptions 

Section  800.14(c)(5)  was  amended  to 
add  Council  consideration  of  the  views 
of  SHPOs/THPOs  and  others  consulted 
when  determining  whether  to  approve 
an  exemption  from  the  section  106 
process.  The  Council  was  also  required 
to  notify  the  agency  and  SHPOs/THPOs 
of  it  decision  on  the  requested 
exemption. 
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13.  More  Flexibility  for  Federal  Agencies 
When  Consulting  With  Indian  Tribes  on 
Nationwide  Program  Alternatives 

Section  800.14(f)  was  amended  to 
reemphasize  a  Federal  agency's 
obligation  under  various  authorities  to 
consult  with  Indian  tribes  and  Native 
Hawaiian  organizations  when 
developing  nationwide  program 
alternatives,  but  to  acknowledge  that  it 
is  the  agency's  responsibility  to 
determine  the  appropriate  means  of 
meeting  those  obligations. 

m.  Response  to  Public  Comments 

Following  is  a  summary  of  the  public 
comments  received  in  response  to  the 
notice  of  proposed  rulemaking,  along 
with  the  Council's  response.  "The  public 
conunents  are  printed  in  bold  typeface, 
while  the  Council  response  follows 
immediately  in  normal  typeface.  They 
are  organized  according  to  the  relevant 
section  of  the  proposed  rule  or  their 
general  topic. 

Section  800.1 

The  Council  should  expand  the 
definition  of  SHPO  responsibilities 
beyond  cooperation  with  the  Secretary, 
Advisory  Council  and  Federal  agencies 
to  include  explicit  reference  to 
organizations  and  individuals,  such  as 
regulatees  and  their  consultants.  The 
Council  noted  that  such  language  was 
warranted  by  the  NHPA,  and  therefore 
inserted  language  regarding  such  SHPO 
duties  per  section  101(b)(3)(F)  of  the 
NHPA. 

The  very  last  sentence  of  this  section 
should  be  changed  to:  "The  Agency 
Official  is  encouraged  to  initiate  the 
section  106  process  as  early  as 
practicable  in  the  undertaking's 
planning  so  that  it  may  consider 
impacts  on  historic  resources."  The 
language  on  the  proposed  rule  stated 
that  the  Agency  Official  "shall  ensure 
that  the  section  106  process  is  initiated 
early  in  the  undertaking's  planning  *  * 
*"  The  Council  disagreed  with  the 
commenter's  proposed  change  since  it  is 
crucial  that  agencies  initiate  the  section 
106  process  at  a  point  where 
alternatives  have  not  yet  been 
foreclosed.  Otherwise,  the  review  would 
be  rendered  meaningless. 

Council  is  urged  to  preserve 
flexibility  provision  under  the  1986 
regulations,  which  stated:  "The  Council 
recognizes  that  the  procedures  for  the 
Agency  Official  set  forth  in  these 
regulations  may  be  implemented  by  the 
Agency  Official  in  a  flexible  manner 
reflecting  different  program 
requirements,  as  long  as  the  purposes  of 
section  106  of  the  Act  and  these 
regulations  are  met."  Specific  areas  of 


flexibility  are  incorporated  in  the 
proposed  rule  to  embody  the  general 
flexibility  term  found  in  the  1986  rule. 
Among  these  are:  phased  identification, 
compression  of  steps,  NEPA 
coordination,  and  the  Various  program 
alternatives  under  §  800.14  of  the  rule. 

Section  800.2(a) 

The  regulations  should  state  that 
Federal  agencies  that  authorize 
applicants  to  initiate  consultation  are 
still  responsible  for  their  government  to 
government  relationships  with  tribes. 
The  Council  agreed  and  incorporated 
such  change  at  §  800.2(c)(5)  since  the 
statement  comports  with  Executive 
Orders  and  Memoranda  regarding  the 
govemment-to-govemment 
responsibilities  of  Federal  agencies 
towards  federally  recognized  tribes. 

Requirements  of  §800.14  preclude 
implementation  of  §  800.2(a)  insofar  as 
it  calls  for  utilization  of  the  agency's 
existing  procedures  to  fulfill 
consultation  requirements.  The  Council 
disagreed.  The  comment  failed  to 
consider  the  difference  between 
procedures  that  implement  36  CFR  part 
800  (those  under  §  800.2(a))  and 
procedures  that  actually  substitute/ 
modify  the  process  under  36  CFR  part 
800  (those  under  §800.14). 

Nothing  in  NHPA  requires  Federal 
agencies  to  consult  with  a  particular 
party,  thus,  while  such  consultation 
may  be  beneficial,  it  should  be  left  to 
the  discretion  of  the  Federal  agency 
under  NHPA.  The  Council  not  only 
believes  that  such  consultation  is 
beneficial,  but  it  also  believes  it  has  the 
required  authority  to  justify  this  and  all 
other  sections  of  the  proposed  rule. 
Consultation  occurs  in  the  section  106 
process  propoimded  by  the  rule  in  a 
way  that  is  fully  consistent  with  the 
statute.  See,  for  example,  the  statutory 
language  under  section  101  of  the  NHPA 
regarding  SHPO  and  THPO  assistance  to 
Federal  agencies  in  the  section  106 
process,  the  consultation  requirements 
with  Indian  tribes  and  Native  Hawaiian 
organizations  under  the  1992 
amendments  to  the  NHPA,  and  language 
under  Section  110  of  the  NHPA 
ensuring  that  public  involvement  occurs 
in  the  section  106  process.  Such 
consulting  entities  have  the  specialized 
knowledge  and  interest  that  Federal 
agencies  may  lack.  Consultation  with 
these  parties  provides  the  Federal 
agency  with  the  information  it  needs  to 
make  reasoned  assessment  of  how  its 
undertakings  affect iiistoric  properties. 
Furthermore,  it  is  clear  to  the  Council 
through  its  years  of  experience,  that 
such  consultation  is  necessary  and  that 
Federal  agencies  heavily  rely  on  such 
assistance  (in  particular  that  of  the 


SHPOs).  Please  also  refer  to  responses 
given  under  the  legal  topics. 

Federal  officials  (ana  not  State,  local 
or  tribal  government  officials)  are 
responsible  for  taking  into  account  the 
effects  of  their  undertakings  on  historic 
properties.  Furthermore,  it  is 
inappropriate  to  mention  Section  112  of 
the  NHPA  in  this  section  since  the 
Council  has  no  authority  to  enforce  it. 
The  Council  agrees  that  the 
responsibility  for  section  106 
compliance  lies  with  Federal  agencies, 
including  the  "take  into  account" 
responsibility.  The  Council  clarifies  that 
section  112  is  merely  restated  in  the  rule 
for  reference  purposes  (as  opposed  to 
enforcement). 

ACHP  refusal  to  take  a  position 
regarding  delegation  of  authority  have 
residted  in  SHPOs  disregarding  FCC's 
jurisdiction  and  emphasizes  on 
enforcement  over  historic  preservation. 
During  the  time  frame  of  this 
rulemaking,  the  Council  issued  a 
memorandum  to  the  FCC,  all  SHPOs 
and  the  telecommunications  industry 
clarifying  its  position  on  delegations  of 
authority.  This  and  several  other  issues 
mentioned  by  the  telecommunications 
industry  in  this  rulemaking  process 
have  been  or  are  in  the  process  of  being 
addressed  through  ongoing  discussions 
with  the  industry,  the  FCC  and  SHPOs. 
These  discussions  commenced  before 
the  present  rulemaking  process.  Such 
ongoing  discussions  are  referred 
hereinafter  as  "Telecommimications 
Working  Group." 

Although  section  101  of  the  NHPA 
establishes  an  advisory  role  for  SHPOs 
to  assist  Federal  agencies,  the  rules  fail 
to  establish  consistent  objective 
standards  for  SHPOs  to  apply  in 
carrying  out  their  duties.  It  undermines 
the  ability  of  SHPOs  and  Federal 
agencies  to  adequately  serve  the 
Council's  goal  of  protecting  historic 
properties.  The  Coimcil  believes  that 
the  rule  contains  adequate  standards 
that  guide  SHPOs  in  carrying  out  their 
functions.  These  standards  can  be  found 
in  various  parts  of  the  rule  (e.g.,  criteria 
of  adverse  effect  under  §  800.5(a),  and 
various  definitions  of  terms  imder 
§  800.16).  Further  standards,  such  as  the 
National  Register  Criteria  of  Eligibility 
(36  CFR  part  63),  are  referenced  in  the 
present  rule,  and  guide  SHPO  duties. 
Furthermore,  pursuant  to  the  NHPA,  the 
Department  of  the  Interior  regularly 
reviews  SHPO  programs  and  ensures 
such  programs  and  their  personnel  have 
the  necessary  expertise  to  guide  their 
performance  of  their  statutory  duties, 
which  include  "to  consult  with  *  *   * 
Federal  agencies  *  *  *  on  Federal 
undertakings  that  may  affect  historical 
properties."  16  U.S.C.  470a(b)(3)(I). 


"Delegation  authority"  should  be 
expanded  to  include  "approved"  state 
agencies  and  other  pre-approved 
designees  to  conduct  section  106 
coordination  on  behalf  of  the  Agency 
Official.  The  Coimcil  disagrees  since  the 
comment  fails  to  realize  that  such 
authority  can  only  come  through  statute. 
Congress  specifically  placed  section  106 
compliance  responsibilities  on  Federal 
agencies.  Only  Congress  can  shift  that 
responsibility.  The  Council  is  only 
aware  of  certain  Department  of  Housing 
and  Urban  Development  programs 
containing  such  a  statutory  delegation. 

Section  800.2(b) 

Licensees  should  be  recognized  as 
consulting  parties  under  the 
regidations.  Applicants  for  licenses, 
permits,  approvals  or  assistance  are 
specifically  listed  in  the  rule  as 
consulting  parties  (see  §§  800.2(c)(5) 
and  800.3(f)(1)). 

Add  the  following  to  §800. 2(b)(2): 
"Within  30  days  of  receipt  of  a  request 
for  such  advise,  the  Council  shall  reply 
in  writing  with  advise,  or  it  shall  reply 
in  writing  that  it  will  not  ofiier  advice 
stating  its  reason(s)  for  so  doing."  This 
is  needed  to  ensure  Council  responds  in 
a  timely  fashion.  The  Council  disagreed 
with  this  proposal.  Time  limits,  and  the 
consequences  of  not  replying  in  time, 
are  already  specified  in  the  proposed 
mle  as  needed. 

Section  800.2(c) 

Remove  the  first  sentence  of 
§  800.2(c)(l)(I).  It  is  unrealistic  to 
charge  the  SHPO  with  "reflecting  the 
interests  of  the  State  and  its  citizens  in 
the  preservation  of  their  cultural 
heritage."  This  only  encourages 
agencies  to  treat  SHPO  coordination  as 
the  be-all  and  end-all  of  consultation, 
even  where  large  numbers  of  a  State's 
citizens  violently  disagree  with  a  SHPO 
position.  The  rule  reasonably  supports 
the  idea  that  the  SHPO  reflects  the 
interests  of  the  State  by  virtue  of  being 
a  State  official  appointed  by  the  elected 
State  Governor. 

Several  comments  requested  that  the 
rule  distinguish  the  roles  of  Tribes  that 
have  an  approved  "Tribal  Historic 
Preservation  Officer'  (THPO)  pursuant 
to  section  101(d)(2)  of  the  NHPA,  and 
those  that  do  not.  The  use  of  the  term 
"THPO"  for  both  was  deemed  to  be 
highly  confusing.  As  stated  in  the 
highlight  of  changes  above,  §  800.2(c)(2) 
was  completely  revnitten  to  better 
distinguish  the  roles  of  Indian  tribes 
that  had  assumed  the  responsibilities  of 
SHPOs  on  their  tribal  lands  under 
section  101(d)(2)  of  the  Act  fttim  that  of 
Indian  tribes  which  had  not.  The 
Council  notes  that  these  amendments  do 
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not  change  the  substantive  role  of  non- 
101(d)(2)  Tribes  or  any  other  party  in 
the  section  106  process  of  the  proposed 
rule,  but  simply  provide  for  a  clearer 
rule. 

Many  THPO's  have  construed  this 
provision  to  mean  that  they  must  be 
invited  to  participate  as  "consulting 
parties"  on  all  undertakings  affecting 
properties  of  traditional  religious  and 
cultural  importance,  a  position  at  odds 
with  the  NHPA.  It  is  requested  that  the 
role  of  tribal  representatives  and 
THPO's  in  consultation  off  tribal  land 
to  be  clarified  consistent  with  the 
statute.  The  Council  believes  that 
section  101(d)(6)(B)  of  the  NHPA  clearly 
gives  federally  recognized  tribes  and 
Native  Hawaiian  organizations  a  right  to 
be  consulted  regarding  historic 
properties  of  religious  and  cultural 
significance  to  them.  The  cited  section 
of  the  statute  does  not  qualify  that  right 
depending  on  whether  the  historic 
property  is  located  on  or  off  tribal  lands. 
It  also  does  not  qualify  that  right 
depending  on  whether  the  tribe  has  a 
THPO  certified  pursuant  to  section 
101(d)(2)  of  the  NHPA. 

Too  difficult  to  implement 
requirements  of  §  800.2(c)(2)  when  the 
project  is  not  on  reservation  land.  It  is 
unreasonable  for  each  Federal  agency 
to  develop  on  their  own  information  as 
to  which  tribe(s)  may  be  associated 
with  specific  geographic  areas.  While 
the  Council  acknowledges  certain  initial 
difficulties  in  identifying  tribes  to 
consult  outside  tribal  lands,  it  believes 
the  statute  is  clear  in  mandating  such 
consultation  regardless  of  the  location  of 
the  historic  property.  The  Council  and 
the  National  Park  Service  are  currently 
conducting  a  guidance  project  to  assist 
agencies  in  identifying  Indian  tribes  to 
be  consulted. 

Regulations  do  not  create  a 
"consultative"  role  for  SHPO  staff  who 
would  prefer  to  spend  their  time  and 
efforts  preserving  historic  properties 
rather  than  enforcing  procedures  on 
teleconununications  projects.  The 
SHPOs  have  a  specific  statutory  duty  to 
consult  with  Federal  agencies  and  assist 
them  with  their  section  106  duties.  16 
U.S.C.  470a(b)(3)(I).  Moreover,  the 
SHPOs  do  spend  their  time  directly 
preserving  historic  properties  through 
their  involvement  in  the  section  106 
process.  The  Council  has  not  received 
contrary  views  from  any  SHPOs. 
Finally,  similar  issues  of  SHPO/ 
telecommunications  industry  work  in 
the  section  106  process  is  being 
addressed  by  the  ongoing 
Telecommunications  Working  Group. 

Definition  of  "additional  consulting 
parties"  is  too  open  ended,  since  it 
makes  it  possible  for  anyone  who  can 


claim  a  "concern"  to  become  a 
consulting  party,  adding  delays  and 
expenses  to  the  process  (§  800.2(c)(6)). 
Even  if  Council  had  authority  over  this 
issue,  at  a  minimum  the  rule  should 
require  a  demonstration  of  some  form 
of  protectable  interest  similar  to  the 
concept  of  legal  standing.  Standards  for 
additional  consulting  parties  adequately 
balance  the  project's  need  for 
expediency  and  the  right  of  those  with 
defined  interests  in  getting  involved  in 
the  process.  To  ensure  this  provision  is 
not  abused,  the  rule  gives  the  Agency 
Official  the  ultimate  discretion  to  invite 
additional  consulting  parties  or  not.  The 
Council  believes  the  Agency  Official  is 
in  a  better  position  to  balance  the 
benefits  of  including  these  parties 
against  the  costs  of  so  doing.  The 
Agency  Official  will  be  able  to  do  this 
on  a  case  by  case  basis,  according  to  the 
particulars  of  the  specific  undertaking  at 
issue. 

Use  of  the  phrase  "SHFO/THPO"  has 
led  to  misunderstandings  concerning 
the  different  regulatory  roles  of  the 
SHPOs  and  THPOs  in  consultation  on 
projects  located  off  tribal  lands. 
Guidance  is  needed  to  clarify  these ' 
roles.  The  Council  believes  the  rule  is 
clear  in  that  Federally  recognized  tribes 
have  to  be  consulted  regarding  historic 
properties  of  cultural  and  religious 
significance  to  them,  regardless  of  the 
location  of  such  properties.  With  the 
changes  regarding  the  use  of  the  term 
THPO,  there  should  be  no  confusion  as 
to  consultative  rights  of  tribes. 

Expanded  definition  of  consulting 
parties  has  made  it  difficult  and  time 
consuming  for  agency  officials  to 
establish  an  appropriate  consultation 
process.  Guidelines  for  determining 
formal  consulting  parties  should  be 
developed.  The  Council  believes  that 
§§  800.2  and  800.3(f)  set  forth  clear 
standards  for  who  should  be  a 
consulting  party,  and  a  clear  process  for 
who  makes  the  determination  and 
when.  A  further  expansion  on  this  topic 
to  aid  Federal  agencies  is  better  suited 
for  guidance. 

Regulations  give  tribes  a  secondary 
role  to  SHPOs  with  respect  to  tribal 
cidtural  and  sacred  properties  which 
are  not  on  tribal  lands.  The  1992 
Amendments  were  intended  to  provide 
tribes  with  rights  at  least  equivalent  to 
SHPOs  regardless  of  where  the 
properties  are  located.  Tribes  want 
same  consultation  rights  as  SHPO  for 
tribal  cultural  properties  located  off 
tribal  lands.  SHPO  role  is  a  creation  of 
the  regulations  and  is  not  required  in 
the  Act.  The  Council  does  not  believe 
that  Tribes  have  a  secondary  role  to 
SHPOs.  They  do  have  a  different  role 
however.  The  rule  recognizes  that 


Tribes  are  entitled  to  consult  regarding 
historic  properties  of  religious  and 
cultural  significance  to  them  that  may 
be  affected  by  an  undertaking.  The 
SHPO  is  also  entitled  to  consult, 
consistent  with  the  definition  of  SHPO 
responsibilities  in  the  Act,  regarding 
historic  properties.  16  U.S.C.  470a{b){3). 

The  regulations  assume  that  the 
THPO  is  a  regulatory /executive  body  of 
a  tribal  government.  Federal  agencies 
believe  that  consulting  with  the  THPO 
or  tribal  cultural  resource  manager 
fulfills  the  govemment-to-government 
responsibility.  Agencies  need  to  become 
familiar  with  this  responsibility.  The 
regulations  fail  to  address  or  identify 
the  process  for  government-to- 
government  consultation.  It  is  the  duty 
of  the  relevant  Federal  agency  (and  not 
the  Council)  to  specify  how  they  meet 
their  govemment-to-govemment 
responsibilities.  See  Executive 
Memorandum  on  Govemment-to- 
Goverrmient  Relations  with  Native 
American  Governments,  dated  April  29, 
1994. 

Granting  SHPOs  a  role  on  tribal 
lands  where  there  is  no  101(d)(2)  THPO 
is  an  intrusion  on  tribal  sovereignfy 
and  is  hypocritical  since  tribes  are  not 
given  an  equivalent  role  for  their 
traditional  cultural  and  sacred 
properties  off  tribal  lands.  The  Coimcil 
disagrees.  Tribes  that  attach  religious 
and  cultural  significance  to  historic 
properties  must  be  invited  to  consult, 
regardless  of  where  the  property  is 
located.  The  proposed  rule  follows 
statutory  roles  given  to  Tribes  and 
SHPOs.  See  16  U.S.C.  470a  in  general, 
and  470a(d)(2)(D)(iii). 

The  regulations  provide  a  significant 
role  for  the  THPO,  above  the  tribal 
government  leader.  Federal  agencies 
now  have  an  "out"  to  avoid  the 
govemment-to-govemment 
responsibilify.  Agencies  need  to  learn, 
and  ACHP  trainers  need  to  emphasize, 
the  difference.  The  regulations  should 
include  a  section  that  requires  agencies 
to  develop  a  process  that  recognizes  the 
THPO  role.  The  Council  reasonably 
assumes  101(d)(2)  THPOs  are  the 
appropriate  contact  for  government  to 
government  relations.  Nevertheless,  the 
Council  will  confirm  this  statement 
with  the  Department  of  the  Interior. 

800.2(c)(3)(vi)  is  confusing.  This 
allows  for  the  SHPO  and  Council  to 
ignore  and  avoid  tribal  involvement.  It 
also  provides  an  outlet  for  Federal 
agencies  to  disregard  Federal  law, 
E.O.S,  etc.  Finally,  the  SHPO  then 
becomes  a  decision  maker  on  tribal 
lands.  This  provision  was  requested  by 
Tribal  comments  that  wanted  to  avoid 
Tribes  being  required  to  sign  an 
agreement  if  they  chose  not  to  sign  it.  A 


waiver  under  §  800.2(c)(3)(vi)  requires 
positive  action  from  the  Tribe,  and 
therefore  does  not  present  a  loophole  to 
be  used  by  Federal  agencies  or  any  other 
entities. 

A  tribe  that  does  not  have  a  101(d)(2) 
THPO  does  not  have  the  same  authorify 
as  a  tribe  that  does.  This  gives  the 
SHPO  the  ability  to  come  onto 
reservation  lands  and  dictate  how  the 
tribe  handles  its  preservation  program 
and  individual  projects.  Would  like  the 
regulations  to  provide  tribes  the  option 
of  inviting  the  SHPO  into  consultation 
on  tribal  lands.  Section  101(d)(2)  of  the 
NHPA  provides  for  THPO  substitution 
of  the  SHPO  on  tribal  lands  if  approved 
by  DOI.  If  there  is  no  approved  101(d)(2) 
THPO,  NHPA  provides  that  the  SHPO 
shall  consult  with  Federal  agencies  on 
any  undertaking  within  the  State.  Also, 
NHPA  specifically  states  the  right  of 
private  owners  of  land  within  tribal 
boundaries  to  request  SHPO 
involvement  in  undertakings  on  tribal 
lands.  See  section  470a(d)(2)(D)(iii)  of 
NHPA. 

Change  last  sentence  to:  Nothing  in 
this  part  alters,  repels,  interprets,  or 
modifies  tribal  sovereignfy  or  preempts, 
modifies,  or  limits  the  exercise  of  any 
such  rights.  This  change  would  delete 
"is  intended  to  .   .  ."  The  Council 
agreed  with  such  a  change  since  it  was 
needed  to  more  properly  accord  vdth 
tribal  sovereign  rights  and  the  original 
intent  of  the  section. 

Section  800.2(c)(5) 

Several  comments  requested  that  the 
rule  be  changed  so  that  Federal 
agencies  will  not  be  required  to  give 
specific  authorization  for  each 
applicant  to  initiate  consultation  with 
SHPO/FHPOs.  The  Council  supported 
amending  the  proposed  rule  to  allow 
agencies  to  authorize  applicants  to 
initiate  consultation  on  a  broader  basis 
than  individual  authorizations. 

Because  of  the  time  and  resources 
required  to  consult  with  Tribes,  more 
Federal  agencies  are  delegating  their 
consultation  responsibilities,  without 
guidance,  to  consultants,  applicants 
and  others.  Many  tribes,  however, 
refuse  to  interact  with  parties  other 
than  the  Federal  agency  or  agency 
director.  The  Council  responds  to  this 
concern  by  clarifying  that  such 
insistence  is  due  to  the  Federal 
agencies'  government-to-govemment 
responsibilities  under  Executive  Orders 
and  Memoranda. 

Delegating  authorify  to  applicants  is 
delegating  Federal  agency 
responsibilify.  This  process  lacks  the 
integrify  of  upholding  the  intent  of  laws 
and  EOs.  Generally,  tribes  are  insisting 
on  formal  consultation  with  Federal 


agencies,  not  applicants.  Federal 
agencies  are  required  to  consult  with 
Indian  Tribes  on  a  govemment-to- 
govemment  basis  pvusuant  to  Executive 
Orders,  Presidential  memoranda,  and 
other  authorities.  The  proposed  rule 
therefore  was  amended  to  acknowledge 
this  responsibility.  The  authorization  to 
applicants  to  initiate  consultation  does 
not  include  consultation  with  Tribes. 

Section  800.2(d) 

Proposed  part  800  elaborate 
procedures  for  public  participation  go 
well  beyond  the  provisions  of  NHPA. 
NHPA  does  not  require  separate  public 
notice  and  comment  requirements  at 
every  stage  of  the  review  process. 
Recommend  that  part  800  recognize 
Federal  agencies'  existing  public 
participation  procedures  and  permit 
agencies  to  rely  on  those  procedures  in 
addressing  adverse  effects  only.  The 
rule  does  not  require  separate  public 
notice  and  comment  requirements  at 
each  step.  Also,  the  proposed  rule 
already  allows  for  use  of  agency 
procedures.  Nevertheless,  it  is  simply 
impractical  and  illogical  to  solely  rely 
on  agency  procedures  for  public 
involvement  regarding  section  106  if 
such  procedures  fail  to  address  historic 
preservation  issues. 

Public  participation  provisions  are 
an  improvement  over  the  1996 
proposed  rule,  but  still  invite  problems. 
Council  is  not  vested  with  authorify  to 
regulate  public  participation.  Section 
106  does  not  address  this  topic.  Council 
has  no  authorify  to  vest  anyone,  but 
itself,  with  a  reasonable  opportunify  to 
comment  on  the  Federal  undertaking. 
The  Council  believes  it  has  the  required 
authorify  to  justify  this  and  all  other 
sections  of  the  proposed  rule.  Please 
refer  to  oiu  response  regarding  legal 
authorify,  below. 

This  provision  lies  outside  of  the 
NHPA  section  106  authorify,  and  is  a 
back  door  mechanism  to  impose  upon 
Federal  agencies  the  Council's 
interpretation  of  the  interested  public 
instead  of  leaving  the  interpretation  of 
that  role  to  the  agencies,  in  consultation 
with  the  Secretary  of  Interior  as 
provided  for  in  section  110(a)(2)(E)  of 
the  NHPA.  Deleting  this  provision  is 
recommended.  The  Council  disagrees. 
As  stated  below,  the  Coimcil  has  the 
required  authorify  to  justify  this  and  all 
other  sections  of  the  proposed  rule. 
Furthermore,  §  800.2(d)(3)  allows  the 
use  of  agency  procedures  to  the  extent 
they  provide  pertinent  information  on 
historic  preservation. 

Section  800.3(a) 

Several  comments  requested 
clarification  that  under  §  800.3(a)  the 


agency  should  not  be  considering  case- 
specific  issues,  and  that  in  this  section 
the  reference  is  to  "type  and  nature"  of 
the  undertaking.  In  light  of  these 
comments  and  practical  experience,  the 
Council  agreed  that  such  a  change  was 
necessary.  The  language  in  §  800.3(a) 
was  amended  to  state  that  the 
determination  is  as  to  whether  the 
undertaking  is  a  "type"  of  activity  that 
has  the  potential  to  cause  effects  on 
historic  properties,  assuming  such 
properties  would  be  present. 

Regulations  should  address  what 
happens  with  program  alternatives  or 
PAs  that  were  executed  before  the 
effective  date  of  the  new  regulations. 
Such  agreements  are  still  valid  and  will 
continue  to  be  in  effect  according  to 
their  terms. 

Section  800.3(b) 

The  section  should  read  that  the 
Agency  Official  "may  coordinate 
*  *   *."  Council  cannot  require  such 
coordination.  The  comment  misreads 
the  proposed  rule.  It  only  states  that  the 
Agency  Official  "should  coordinate," 
implying  encouragement,  but  not 
requirement. 

Section  800.3(c) 

30  day  response  period  is  too  long 
and  only  ensures  the  destruction  or 
damage  to  an  archeological  site  where 
the  project  went  forward  because  of  the 
necessities  of  the  mission.  .A  15  day 
response  period  would  be  much  more 
appropriate  in  recognition  of  the  rapid 
forms  of  communication  available.  The 
Council  disagrees.  The  30  day  time 
period  reflects  an  adequate  balance 
between  project  need  for  expediency 
and  workload  requirements  on 
reviewers. 

Either  delete  section  3(c)(3) 
altogether,  or  add  further  guidance  or 
regulatory  definition  of  the  phrase 
"*   *   *  and  to  the  nature  of  the 
undertaking  and  its  effects  on  historic 
properties."  Also,  delete  any  discussion 
of  timing  in  section  3(c)(4).  It 
erroneously  implies  that  nearly 
ever\ihing  submitted  to  the  SHPO  falls 
under  a  30  day  review  period.  Review 
time  periods  should  simply  be 
referenced  in  the  various  sections  of 
§§  800.4-S00.6.  The  mle  indeed 
imposes  a  30  day  limit  on  SHPO/THPO 
at  each  step  of  the  process  where  a 
formal  response  is  required  to  findings 
and  determinations,  unless  otherwise 
noted.  See  §  800.3(c)(4).  SHPO/THPO 
carmot  require  the  process  to  stop  by 
failing  to  respond  by  the  end  of  tliis 
period.  On  the  other  hand,  there  is  no 
such  clock  for  consultation  alone  (e.g., 
regarding  APE  or  for  seeking  ways  to 
avoid,  minimize  or  mitigate  adverse 
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effects).  All  that  the  Federal  agency 
needs  to  do  regarding  such  consultation 
is  to  make  a  reasonable  effort  to  consult 
(which  may  or  may  not  take  30  days) 
and  move  forward  with  the  process. 

Section  800.3(d) 

Once  SHPO  declines  to  participate. 
Federal  agencies  should  have  no 
further  burdens.  To  the  extent  that  the 
Council  is  relying  on  SHPOs  to 
comment  or  consult  on  its  behalf  under 
section  106,  the  agency  complies  with 
section  106  by  providing  SIffO 
(Council)  an  opportunity  to  comment. 
Rule  should  also  contain  presumption 
that  SHPO  concurs  with  a  written 
finding  if  it  does  not  respond  within  30 
days.  Accordingly,  §  800(d)  should 
read:  (1)  If  the  SHPO  declines  in  writing 
to  participate,  or  otherwise  cooperate, 
in  the  section  106  process,  the  Agency 
Official  shall  proceed  as  it  believes 
appropriate;  (2)  If  the  SHPO  does  not 
respond  within  30  days  to  a  written 
finding  under  this  part,  or  sooner  if 
reasonably  requested  by  the  Agency 
Official,  a  presumption  of  concurrence 
with  such  finding  shall  be  created. 
Federal  agency  obligations  under 
section  106  of  the  NHPA  do  not 
terminate  when  the  SHPO  or  any  other 
entity  declines  to  continue 
participating.  SHPOs  do  not  comment  or 
participate  in  consultation  on  behalf  of 
the  Council.  A  process  of  allowing  the 
agency  to  proceed  without  any  Council 
review  when  SHPO  declines  to 
participate  or  respond  within  the  30 
days  is  inconsistent  with  the  letter, 
intent  and  spirit  of  the  law.  Nothing  in 
the  NHPA  indicates  in  any  way 
whatsoever  that  Federal  agency 
responsibilities  under  section  106 
disappear  once  a  SHPO  refuses  to 
participate.  The  statute  mandates 
Federal  agencies  to  take  into  account  the 
effects  of  their  undertakings  on  historic 
properties  and  afford  the  Council  a 
reasonable  opportunity  to  comment 
regeirdless  of  what  any  other  entity  does 
or  does  not  do.  16  U.S.C.  470f.  It  is 
noted  that  the  rule  does  have  certain, 
reasonable  presumptions  of  concurrence 
when  a  response  does  not  come  in  time. 
See  particularly,  §  800.3(c)(4). 

Section  800.3(f) 

The  regulations  do  not  give  adequate 
guidance  regarding  federally 
designated  THPO's,  Federally 
recognized  tribes  without  a  designated 
THPO,  and  federally  recognized  tribes 
not  occupying  tribal  lands.  Guidance  is 
also  needed  to  identify  associated 
tribes,  crosscutting  boundaries  or 
ancestral  lands,  differentiate  among 
differing  views  of  ancestral  lands  to 
ensure  that  tribes'  rights  are  addressed 


without  impinging  upon  the  property 
rights  of  private  landowners.  Such 
information  can  be  provided  in 
guidance  but  is  not  appropriate  in  a 
rule.  Furthermore,  see  information 
above  regarding  Coimcil/NPS  project 
regarding  assistance  to  Federal  agencies 
regarding  ancestral  lands. 

Section  fails  to  establish  who  is 
responsible  for  establishing  the  list  of 
consulting  parties,  setting  a  time  limit 
in  which  the  SHPO  should  respond, 
and  defining  what  constitutes  a  good 
faith  effort  in  doing  so.  This  comment 
is  incorrect.  The  proposed  rule  does 
establish  that  the  Agency  Official  is 
ultimately  responsible  for  establishing 
the  list  of  consulting  parties.  It  also  sets 
forth  the  30  day  comment  period.  The 
meaning  of  a  "good  faith  effort"  vdll  be 
better  handled  through  guidance. 

Section  800.4(a) 

This  is  a  useful  and  important 
provision.  Nfinor  wording  changes  are 
proposed  to  remove  any  suggestion  that 
the  SHPO  is  responsible  for  the 
decision:  "(a)  Determine  scope  of 
identification  efforts.  In  consultation 
with  the  SHPOmiPO  and  other 
consulting  parties,  the  Agency  Official 
shall  (1)  Determine  and  document  the 
area  of  potential  effects,  as  defined  in 
§  800.16(d);  etc."  The  Council  agreed 
with  this  recommended  amendment 
since  it  clarifies  that  the  ultimate 
decision  here  is  made  by  the  Agency 
Official.  However,  the  phrase  "and  other 
consulting  parties"  was  removed  from 
the  recommended  language  since  the 
obligation  to  consult  at  this  stage  would 
not  extend  to  other  consulting  parties. 

Section  on  determining  Area  of 
Potential  Effect  fails  to  include  time 
limit  for  a  response  by  SHPO  or  other 
consulting  parties  to  an  agency's 
determination  of  APE.  As  stated  above, 
the  agency  obligation  is  to  consult. 
Failure  by  SHPO/THPO  to  respond  to 
consultation  within  a  reasonable  time 
would  allow  agency  to  finalize  its 
unilateral  determination  of  the  area  of 
potential  effect  and  move  forward  in  the 
process. 

Indian  Tribes  are  given  broad 
discretion  to  designate  any  property  to 
which  they  attach  religious  and 
cultural  significance,  whether  or  not 
within  tribal  lands,  as  historic  in  the 
context  of  the  consultation  process. 
There  are  no  standards  directly 
relevant  to  the  eligibility  of  such 
properties  for  the  National  Register. 
The  broad  discretion  creates  great 
uncertainty,  delay,  and  costs.  The  rule 
should  contain  criteria  on  designating 
religiously  or  culturally  significant 
properties.  This  comment  is  incorrect. 
These  properties  must  be  "historic 


properties"  and  therefore  meet  the 
National  Register  criteria.  They  must 
follow  the  same  process  as  other 
potentially  historic  properties. 

Requirement  to  consult  with  SHPO 
regarding  the  .-VPE  should  be  deleted.  It 
needlessly  extends  the  already 
protracted  consultation  process  without 
any  concomitant  benefits.  The  Council 
believes  that  consultation  with  SHPO  is 
valuable  at  this  critical  point  to  avoid 
later  problems.  Furthermore, 
consultation  with  the  SHPO/THPO  at 
this  critical  decision  making  point  has 
always  been  viewed  as  an  important 
part  of  the  process.  The  Council  decided 
to  retain  the  duty  to  consult  with  the 
SHPO/THPO  since  the  Council  believes 
that  SHPO/THPOs  have  special 
expertise  as  to  the  historic  areas  in  their 
jurisdiction  and  the  idiosyncracies  of 
such  areas,  and  can  greatly  assist  the 
Agency  Official,  using  such  expertise,  in 
determining  an  accurate  area  of 
potential  effects.  Nevertheless,  it  is 
noted  that  the  Federal  agency  is 
ultimately  responsible  for  making  the 
final  determination  about  the  area  of 
potential  effect  (i.e.,  the  concurrence  of 
the  SHPO/THPO  in  such  determination 
is  not  required). 

In  the  case  of  scattered  site  housing 
rehabilitation  program,  the  Agency 
Official  should  have  the  authority  to 
determine  that  (1)  the  area  of  potential 
effect  is  limited  to  the  property  to  be 
rehabilitated,  and  (2)  any  structure  to 
be  rehabilitated  that  is  less  than  50 
years  old  is  not  considered  eligible.  The 
result  would  allow  scattered  site 
housing  rehabilitation  to  proceed  in  a 
responsible  manner  without  adding  a 
time-consuming  consultation  process 
with  no  apparent  benefit  to  the  public 
or  environment.  The  Council  disagrees. 
Not  all  scattered  site  projects  are  the 
same.  Where  a  block  of  properties  are  to 
be  rehabilitated,  the  historic  district 
may  be  affected.  The  less  than  50  years 
old  exemption  should  be  handled 
during  negotiation  of  a  Programmatic 
Agreement. 

Given  that  some  of  the  tribes  with 
ancestral  interest  in  a  project  area  are 
no  longer  physically  located  within  the 
state,  it  is  difficult  or  unfeasible  to 
comply  with  this  provision.  The  reg 
needs  to  set  some  practical  limits  on 
consulting  with  Tribes  in  identifying 
historic  properties.  The  NHPA  does  not 
set  such  limits  on  consultation.  The 
.  location  of  tribes  and  the  boundaries  of 
tribal  lands  are  consequences  of  history 
to  which  tribes  were  subjected. 
Accordingly,  the  fact  that  a  tribe  may 
not  live  on  or  near  a  significant  property 
should  not  be  an  impediment  to  its 
participation  in  consultation.  As  stated 
above,  this  is  the  subject  of  a  guidance 


project  currently  under  way  between  the 
Council  and  the  National  Park  Service. 

The  regulations  should  set  forth  a 
process  to  follow  when  the  SHPO 
disagrees  vfiXh  an  agency  determination 
of  the  area  of  potential  effects  (APE) — 
similar  to  the  process  for 
determinations  of  eligibility.  Also,  we 
need  fiirther  guidance  on  what  is 
considered  "documenting"  the  APE. 
The  Council  believes  the  process  in  the 
rule  regarding  APE  should  remain 
unchanged.  The  determination  of  APE 
should  be  ultimately  done  by  the 
Federal  agency  in  consultation  with  the 
SHPO.  SHPO  can  seek  informal  advice 
from  the  Council.  Guidance  could  be 
developed  regarding  what  is  considered 
"documenting"  the  APE. 

Section  800.4(b) 

Comments  recommended  that  the 
provisions  of  section  106  be  extended 
only  to  properties  formally  determined 
eligible,  and  that  this  section  should 
therefore  be  deleted.  The  Council 
disagrees.  Both  the  Council  and  the 
Department  of  the  Interior  have 
interpreted  the  NHPA  to  require  section 
106  consideration  of  all  properties  that 
are  listed  on  the  Register,  as  well  as  all 
those  that  meet  the  criteria  of  eligibility 
on  the  National  Register,  regardless  of 
whether  a  formal  determination  by  the 
Keeper  has  been  made.  Well  established 
Department  of  the  Interior  regulations 
regarding  formal  determinations  of 
eligibility  specifically  acknowledge  the 
appropriateness  of  section  106 
consideration  of  properties  that  Federal 
agencies  and  SHPOs  determine  meet  the 
National  Register  criteria.  See  36  CFR 
63.3.  The  NHPA  specifically  defines 
"historic  properties"  as  those  that  eu-e 
"included  in,  or  eligible  for  inclusion  on 
the  National  Register."  16  U.S.C. 
470W(5).  Not  only  does  the  statute 
allow  this  interpretation,  but  it  is  the 
only  interpretation  that  reflects  (1)  the 
reality  that  not  every  single  acre  of  land 
in  this  coimtry  has  been  surveyed  for 
historic  properties,  and  (2)  the  NHPA's 
intent  to  consider  all  properties  of 
historic  significance.  It  has  been 
estimated  that  of  the  approximately  700 
million  acres  under  the  jiu-isdiction  or 
control  of  Federal  agencies,  more  than 
85  percent  of  these  lands  have  not  yet 
been  investigated  for  historic  properties. 
Even  in  investigated  areas,  more  than 
half  of  identified  properties  have  not 
been  evaluated  against  the  criteria  of  the 
National  Register  of  Historic  Places. 
These  estimates  represent  only  a  part  of 
the  historic  properties  in  the  United 
States  since  the  section  106  process 
affects  properties  both  on  Federal  and 
non-Federal  land.  Finally,  the  fact  that 
a  property  has  never  been  considered  by 


the  Keeper  neither  diminishes  its 
importance  nor  signifies  that  it  lacks  the 
characteristics  that  woidd  qualify  it  for 
the  National  Register. 

Rule  should  clarify  that  the  section 
106  process  does  not  impose 
identification  burdens  upon  the  private 
applicant.  Although  identification 
obligations  are  placed  on  Federal 
agencies,  in  reality  the  burden  is  often 
passed  on  to  the  applicant  through 
delays  or  conditioning  the  agency's 
decision  until  the  applicant  has  funded 
the  identification  efforts.  Federal  agency 
ability  to  shift  burden  to  applicant  is 
dependent  on  that  agency's  independent 
authority.  The  section  106  rule  does  not 
confer  such  authority  nor  relieve 
Federal  agencies  of  its  duties.  This  may 
be  an  appropriate  guidance  topic  to  be 
developed. 

Regiuations  fail  to  respect  the 
National  Register  nomination  and 
listing  process  and  grant  unbridled 
authority  to  impose  section  106 
requirements  on  properties  already 
deemed  ineligible.  Properties  that  are 
determined  ineligible  are  not  subject  to 
section  106  consideration.  Revisiting 
eligibility  determinations  is  encouraged 
on  certain  occasions,  but  not  mandatory. 

Any  imputation  of  a  new  substantive 
duty  under  section  106  to  discover 
unidentified  properties  is  negated  by 
the  detailed  provisions  for  the 
discovery  of  unknown  properties 
contained  elsewhere  in  NHPA.  The 
Council  disagrees.  The  obligation  to 
identify  during  planning  is  different 
than  coming  across  something  during 
construction.  Further  obligation  is 
limited  in  scope,  duration  and  intensity. 
The  "discovery"  provisions  of  the 
NHPA  do  impose  a  continuing  duty  to 
survey  and  identify  historic  properties. 
See  16  U.S.C.  470h-2(2)(A).  However, 
the  reality  is  that  such  an  effort  has  not 
reached  every  acre  of  land  of  this 
country  that  could  be  affected  by  a 
Federal  undertaking,  and  the  NHPA 
seeks  to  protect  historic  properties  even 
if  they  had  not  been  identified  prior  to 
the  proposition  of  an  undertaking.  This 
is  clearly  reflected  in  the  statute  where 
it  provides,  for  example,  that  agency 
procedures  implementing  the  Council's 
section  106  rule  would  provide  a 
process  for  identifying  historic 
properties.  16  U.S.C.  470h-2(a)(2)(E)(ii). 
The  NHPA  would  not  contain  this 
language  if  it  believed  the  other,  general 
surveying  provisions  were  sufficient. 

Since  SHPOs  are  statutorily  required 
to  conduct  comprehensive  statewide 
surveys  of  historic  properties  (section 
101(bj(3)  of  NHPA).  Federal  agencies 
and  permit  applicants  should  not  have 
to  be  required  to  engage  in  field 
investigations  or  surveys.  SHPOs 


should  already  know  what  historic 
properties  exist.  No.  Agency  obligation 
to  "take  into  account"  effects  on  historic 
properties  necessarily  places  an 
affirmative  duty  to  identify  historic 
properties.  The  Council  notes  that  the 
rule  does  not  compel  shifting  of  such 
agency  burden  to  applicants.  Also, 
please  refer  to  the  immediately 
preceding  response. 

Although  proposed  rule  on  its  face 
may  place  identification  efforts  on 
Federal  agencies,  the  reality  is  that 
these  burdens  are  borne  by  applicants. 
This  is  usually  done  by  delaying  or 
conditioning  the  Federal  decision  untU 
the  applicant  has  funded  the 
identification  effort  requested  by  the 
SHPO  or  Council.  This  tactic  is 
improper  and  the  rule  should  clarify 
that  the  process  does  not  impose  the 
burden  upon  applicants  through  either 
direct  or  indirect  means,  including 
delays.  The  rule  does  not  compel 
shifting  of  this  or  other  Federal  agency 
burdens  to  applicants.  Section  106 
obligations  lie  with  the  Federal  agency. 
Although  Federal  agencies  may  be 
requiring  submissions,  as  a  basis  of 
accepting  applications,  this  is  not 
compelled  by  the  rule. 

Council  only  has  authority  to 
promulgate  rules  regarding  section  106. 
Since  section  106  does  not  address  the 
identification  of  historic  properties  or 
evaluation  of  historic  significance,  the 
Council  has  no  authority  to  regulate 
these  activities.  The  duty  to  identify 
historic  properties  are  placed  upon 
Federal  agencies,  the  Secretary  of  the 
Interior,  and  SHPOs  under  other 
sections  of  the  NHPA  (namely  sections 
101  and  110).  The  Council  disagrees. 
The  NHPA  grants  the  Council  the 
authority  to  promulgate  regulations 
regarding  section  106  "in  its  entirety." 
16  U.S.C.  470s.  It  would  be  impossible 
for  an  agency  to  take  into  account  the 
effects  of  its  undertakings  on  historic 
properties  (which  include  those  listed 
on  the  Register,  as  well  as  those  eligible 
for  listing),  as  section  106  requires,  if  it 
does  not  know  what  those  historic 
properties  are  in  the  first  place. 
Accordingly,  the  identification  and 
evaluation  provisions  of  this  rule  are 
reasonable  under  the  authority.  Also, 
see  response  to  comment  above 
regarding  ongoing  identification  duties. 

This  provision  for  phased 
identification  and  evaluation  using  an 
MOA  is  inconsistent  with  our  prior 
understanding  that  an  MOA  should  be 
used  exclusively  to  stipulate  mitigation 
measures  for  properties  that  have  been 
identified  and  fully  evaluated.  With  this 
change,  why  would  an  agency  do  a 
project  specific  PA?  Phased 
identification  acknowledges  the  reality 
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of  large  projects.  A  programmatic 
agreement  may  be  an  alternative,  but 
this  provision  expands  the  flexibility  of 
the  rule. 

Section  800.4(c) 

This  section  should  be  revised  to 
overcome  the  ciurent  perception  that 
agencies  are  required  to  identify  every 
single  specific  property  that  may  be 
affected  and  study  each  sufficiently  to 
apply  the  National  Register  criteria. 
This  drives  up  the  cost  of  S.  106 
consultation,  unnecessarily  delays  the 
process,  discourages  consideration  of 
indirect  and  cumulative  effects,  and 
complicates  coordination  with  NEPA. 
The  provision  for  phased  ID  and 
evaluation  helps,  but  §  800.4(a)  should 
be  revised  to  make  it  clear  that  it  is 
permissible  to  address  eligibility 
prospectively,  and  to  focus  on  "types  of 
properties"  rather  than  to  identify 
every  single  property.  The  phased 
identification  provisions  of  the  rule  are 
intended  to  deal  with  this  issue.  The 
Coimcil  intends  to  provide  guidance 
regarding  phasing. 

Section  800.4(c)(1)  is  misleading  in 
stating  that  tribes  have  "special 
expertise  in  assessing  the  eligibilify  of 
historic  properties  that  may  possess 
religious  and  cultural  significance  to 
them."  Their  expertise  is  not  in 
applying  the  criteria  of  eligibilify,  it  is 
in  identifying  some  kinds  of  historic 
properties  and  in  identifying  effects 
that  might  not  be  apparent  to  others. 
The  current  wording  sets  up  the  tribes 
to  overrule  decisions  made  by  agencies 
and  SHPOs.  The  Council  clarifies  that 
tribal  expertise  is  not  in  applying  the 
eligibility  criteria  per  se,  but  in  bringing 
a  special  perspective  to  how  a  property 
possesses  religious  and  cultural 
significance.  This  reflects  the  fact  that 
such  Tribes  are  particularly  well  placed 
to  provide  insights  and  information  on 
those  properties  of  religious  and 
cultural  significance  to  them.  It  is 
common  sense  to  reach  out  to  the  Tribes 
regarding  these  issues. 

Requiring  eligibilify  determination 
from  the  Keeper  when  SHPO  disagrees 
with  Agency  Official  determination 
gives  SHPO  a  veto  over  the  project.  The 
Keeper  eligibUify  process  is  so  lengthy 
that  applicants  have  no  alternative  but 
to  go  along  with  the  SHPO's  position 
regarding  time-sensitive  projects.  SHPO 
can  delay  projects  simply  by  claiming 
not  to  have  sufficient  information. 
Department  of  the  Interior  regulations 
require  a  response  from  the  Keeper 
within  45  days.  Those  regulations  also 
recognize  the  concurrent  Agency/SHPO 
determination  scheme.  See  36  CFR  part 
63.  The  section  106  rule  does  not 
encourage  wrongful  delays  by  any  party. 


Cases  where  an  abuse  of  the  process  is 
suspected  can  always  be  brought  to  the 
attention  of  the  Federal  agency 
conducting  the  review  and/or  the 
Council. 

Proposed  rule  gives  Tribes  the  de 
facto  al-!lify  to  designate  any  properfy 
to  which  they  attach  religious  and 
cultural  significance  as  a  historic 
properfy.  Tribes  can  then  pressure  the 
Agency  Official  to  take  their  concerns 
into  account  above  all  others.  Proposed 
rule  effectively  requires  Federal 
agencies  to  defer  to  Indian  tribes  on 
what  properties  are  reached  by  section 
106.  and  give  added  (if  not  dispositive) 
weight  to  religious  considerations  in 
that  determination.  The  Council 
disagrees.  Properties  of  religious  and 
cultural  significance  to  Tribes  must 
meet  the  National  Register  criteria  in 
order  to  be  considered  "historic"  and 
subject  to  section  106  consideration. 
The  fact  that  a  Tribe  attaches  religious 
and  cultiual  significance  to  them  does 
not  make  them  "historic,"  but  neither 
does  it  preclude  them  from  meeting  the 
National  Register  criteria.  The  Federal 
agency  makes  the  determination  of 
eligibility,  and  disputes  are  ultimately 
resolved  by  the  Keeper  based  on  the 
secular  National  Register  criteria.  The 
Tribe  is  consulted  but,  again,  the 
ultimate  decision  in  the  case  of  a 
dispute  with  the  Federal  agency  finding 
by  a  SHPO/THPO,  is  the  Keeper. 

The  NHPA  does  not  empower  the 
Council  to  require  Agency  Officials  to 
obtain  a  determination  of  eligibilify 
from  the  Keeper.  In  fact  the  NHPA 
prohibits  "any  person  or  local 
government"  ft-om  providing  a 
nomination  for  inclusion  of  a  properfy 
on  the  Register  unless  such  properfy  is 
located  within  a  State  where  there  is  no 
SHPO.  Moreover,  this  is  redundant 
with  36  CFR  part  63.  There  is  no  basis 
for  requiring  SHPO  concurrence  or 
agreement.  Finally,  the  NHPA  expressly 
prohibits  the  nomination  of  any  historic 
properfy  for  the  Register  where  the 
owner  objects.  16  U.S.C.  470(a)(6).  Such 
prohibition  should  be  integrated  into 
the  proposed  rule  to  reflect  that  when 
such  objection  is  lodged  with  a  Federal 
agency,  they  may  terminate  their 
section  106  review.  The  comment  fails 
to  realize  that  a  determination  of 
eligibility  is  not  the  same  as  a 
nomination/listing  on  the  National 
Register.  The  Council  also  points  out 
that  imder  the  NHPA,  jui  owner's 
objection  to  a  nomination/listing  still 
can  lead  to  the  Secretary  of  the  Interior 
determining  the  eligibility  of  the 
property.  It  should  also  be  noted  that 
this  rule  provides  that  an  owner  of  an 
affected  property  can,  and  should  be, 
invited  as  an  additional  consulting  party 


in  the  section  1 06  process.  See 

§  800.2(c)(6)  of  the  rule.  Finally,  see 

responses  above  to  the  issue  of  Agency/ 

SHPO  concurrence  determinations  of 

eligibility. 

Various  comments  comment 
suggested  that  in  the  last  sentence,  the 
word  "special"  should  be  changed  to  "uniqu^ 
The  Council  disagreed.  The  word 
"unique"  excludes  everyone  else  and 
gives  the  incorrect  impression  that 
Tribes  have  the  final  word  that  cannot 
really  be  challenged  by  the  Agency. 
Also,  see  response  above  regarding  the 
need  of  properties  of  "religious  and 
cultural  significance"  to  Tribes  to  meet 
National  Register  criteria  in  order  to  be 
considered  "historic." 

Section  800.4(d) 

The  addition  of  a  30  day  waiting 
period,  even  when  no  historic 
properties  are  identified,  is 
unreasonable.  Suggest  that  the  waiting 
period  after  submission  to  SHPOyTHPO 
be  eliminated  consistent  with  previous 
regulations.  The  Council  disagreed. 
This  period  is  necessary  so  the 
consulting  parties  and  the  Council  can 
review  the  finding  responsibly  and 
object  if  appropriate.  Such  review  also 
allows  mistakes  to  be  caught  in  time 
before  they  potentially  lead  to  costly 
litigation. 

Move  this  subsection  under  §  800.5 
and  re-titie  §  800.5  to  "Assessment  of 
Effects."  The  proposed  change  was 
rejected  since  these  are  outcomes  of 
identification  and  effect  assessments. 
However,  the  Coimcil  may  draft 
guidance  on  the  topic  of  assessment  of 
effects. 

Section  800.5(a) 

A  tribal  comment  stated  that  the 
exemption  of  properties  of  religious  and 
cultural  significance  from  the 
demolition  by  neglect  provision 
(§  800.5(a)(2)(vi))  is  so  broadly  written 
that  it  could  lead  to  the  loss  of  National 
Register  districts  in  pueblos  and  other 
Native  communities.  This  provision  had 
been  added  at  the  request  of  Indian 
tribes.  It  specifies  that  the  exception 
only  applies  where  neglect  and 
deterioration  are  recognized  qualities  of 
the  property.  A  further  sedety  valve  is 
that  a  "no  adverse  effect"  determination 
is  subjected  to  review  by  consulting 
parties  (which  would  include  Tribes 
that  attach  religious  and  cultural 
significance  to  the  historic  property  at 
issue).  See  §  800.5(c).  Lastly,  the 
Coimcil  is  not  aware  of  this  provision 
having  been  applied  inappropriately  or 
over  the  objections  of  Tribes. 

Criteria  of  adverse  effect  too  broad, 
and  encompasses  activities  of  benefit  to 
the  public.  Accordingly,  such  activities 


are  delayed.  Examples  of  such  activities 
are:  reclamation  of  abandoned  mines, 
creation  of  weUands,  "hazardous 
material  remediation"  (§800.5(a)(2)(ii)), 
rehabilitation  of  historic  properties, 
and  provision  of  handicapped  access. 
Adverse  effect  criteria  are  linked 
specifically  to  objective  National 
Register  criteria  published  by  the 
National  Park  Service,  which  ire  used  to 
determine  characteristics  that  contribute 
to  a  property's  historic  significance.  If 
those  characteristics  are  adversely 
affected,  then  the  historic  significance  is 
impaired.  It  is  noted  that  program 
alternatives  under  §  800.14  are  intended 
to  deal  with  repetitive  or  minimal 
impact  situations.  Finally,  while  the 
listed  activities  may  be  of  benefit  to  the 
public,  it  does  not  necessarily  follow 
that  such  positive  activities  could  not 
also  cause  an  adverse  effect  on  historic 
properties.  Again,  all  that  the  section 
1 06  process  requires  is  that  such  effects 
be  tsiken  into  account.  The  section  106 
process  does  not  prohibit  any  projects, 
beneficial  or  otherwise. 

Proposed  rule  uses  impermissibly 
vague  and  overbroad  terms,  in  violation 
of  the  Due  Process  Clause.  Its  definition 
of  "adverse  effects"  includes  those 
when  an  undertaking  "may"  alter 
"indirectiy"  "any"  of  the 
characteristics  making  the  properfy 
eligible  in  a  way  that  would  diminish 
the  integrify  of  the  property's  "feeling" 
or  "association."  Such  definition  does 
not  give  fair  notice  as  to  what  it 
requires,  and  is  not  grounded  on 
intelligible  principles.  This  further 
complicates,  expands,  and  lengthens 
the  process,  adding  difficulties,  costs 
and  uncertainfy.  As  stated  above, 
adverse  effect  criteria  are  linked 
specifically  to  objective  National 
Register  criteria  published  by  the 
National  Park  Service.  The  National 
Register  criteria  itself  expands  on  the 
meaning  of  its  terms  and  provides 
various  examples.  These  criteria  have 
been  fleshed  out  through  consideration 
and  application  countiess  times,  over 
the  years,  since  the  program  began,  and 
explained  through  various  guidance 
documents.  For  example,  see  National 
Register  Bulletin  15,  "How  to  Apply  the 
National  Register  Criteria  for 
Evaluation,"  which  includes  definitions 
of  the  terms  "feeling"  and 
"association." 

Criteria  of  adverse  effect  should 
exclude  "insignificant"  transfers  of 
properfy.  De  mmimis  transfers  of 
properfy  are  being  subjected  to  lengthy 
section  106  process.  The  rule  provides 
for  an  avenue,  under  §  800.14(c), 
whereby  the  appropriate  agency  can 
pursue  an  exemption. 


The  criteria  of  Adverse  Effect  is 
devoid  of  any  limitations  on  the 
proximify  of  an  undertaking  to  a 
historic  site,  allowing  the  SHPO  to  be 
inconsistent  and  subjective  when 
evaluating  effects.  The  standard  set 
forth  under  section  106  is  effect,  not 
proximity.  While  it  is  possible  that 
distance  separating  an  undertaking  from 
a  particular  historic  property  may 
remove  any  effects,  such  a 
determination  should  be  made  on  a  case 
by  case  basis,  and  is  not  suitable  for  a 
generalization.  Different  undertakings 
simply  have  different  areas  of  potential 
effects  according  to  several  factors  such 
as  the  nature  of  the  undertaking  itself, 
the  nature  of  the  historic  properfy  at 
issue  and  topography. 

The  current  and  proposed  rule  do  not 
take  into  account  the  fact  the 
cumulative  impact  of  adding  a 
monopole  to  areas  with  modem 
intrusions  would  not  be  an  adverse 
effect.  The  proposed  rules,  therefore, 
will  lead  to  consultative  gridlock  as  the 
expansion  of  wireless  services 
continues.  This  and  several  other  issues 
mentioned  by  the  telecommunications 
industry  in  this  rulemaking  process 
have  been  or  are  in  the  process  of  being 
addressed  through  ongoing  discussions 
with  the  industiy,  the  FCC  and  SHPOs. 
These  discussions  commenced  before 
the  present  rulemaking  process.  Such 
ongoing  discussions  are  referred 
hereinafter  as  "Teleconununications 
Working  Group." 

Section  800.5(b) 

Final  decision  regarding  adverse 
effects  is  charged  on  the  Agency 
Official.  Council  has  no  authorify  to 
impose  its  determination  on  this  matter. 
Council  may  comment  on  the  issue,  but 
the  final  decision  is  to  be  made  by  the 
Agency  Official.  The  Council  has  used 
its  expertise  in  setting  up  the  criteria  of 
adverse  effects  on  this  rule.  It  therefore 
has  a  justifiable  role  and  the  expertise 
in  ensuring  the  correct  interpretation  of 
its  rule.  Section  800.7  of  the  rule  is  clear 
in  stating  that  the  Agency  Official  can 
terminate  consultation  on  ways  to 
avoid,  minimize  or  mitigate  adverse 
effects,  and  request  Council  comments. 
The  Agency  Official  can  then  proceed 
with  its  undertaking  in  any  way  it 
wants,  after  taking  the  Council's  expert 
comments  into  account. 

There  is  no  basis  for  mandating 
consultation  regarding  adverse  effects. 
To  the  extent  that  other  sections  of  the 
NHP.A  require  Agency  Official 
consultation  with  the  SHPO,  these 
provisions  are  not  to  be  implemented 
by  section  106  regulations  of  the 
Council.  The  Council  believes  this 
consultation  is  reasonable  and  necessary 


in  that  it  provides  the  Federal  agency 
with  the  information  and  considerations 
needed  for  it  to  take  into  account  the 
effects  of  its  undertakings  on  historic 
properties.  Consulting  parties  are 
defined  in  such  a  way  as  to  ensure  they 
have  the  necessary  interest  and 
competence  in  informing  Federal 
agency  decisions  on  historic  properties. 
As  elsewhere  in  the  process, 
consultation  ensures  that  correct  and 
informed  decisions  are  made  and  that 
mistakes  are  not  overlooked.  See 
response  regarding  legal  authority, 
below. 

To  address  agreements  like 
Communify  Development  Block  Grant 
(CDBG)  Programmatic  Agreements,  the 
Council  should  add  language  which 
recognizes  situations  where  the  specific 
details  of  future  activities  are  unknown 
and  the  consulting  parties  agree  that 
adverse  effects  will  be  avoided  through 
review  and  standard  mitigation 
measures.  Such  language  can,  and  many 
times  is,  used  and  provided  for  in  the 
Programmatic  Agreements  themselves. 
There  is  no  need  to  add  this  language  to 
the  process  under  the  rule  to  reach  such 
agreements.  As  stated  before,  the 
Council  has  revised  the  rule  to  provide 
for  prototype  agreements,  which  could 
be  particularly  helpful  in  the  CDBG 
context. 

Section  800.5(c) 

Proposed  rule  gives  Tribes  power  to 
require  further  analysis  (and  therefore 
delay)  under  the  process  whenever  they 
attach  religious  or  cidtural  significance 
to  a  properfy.  Tribes  are  provided  the 
same  consultative  opportimities  to 
review  an  agency's  findings  that  other 
consulting  parties  are  provided.  The 
rule  oidy  encourages,  but  clearly  does 
not  require,  the  agency  to  reach  such 
concurrence.  See  response  above  to 
comments  regarding  properties  of 
"cultural  and  religious  significance." 
Also  see  section  101(d)(6)(B)  of  the 
NHPA. 

Subsection  (c)(1)  is  directiy  contrary 
to  NHPA  since  NHPA  orUy  requires 
documentation  when  an  adverse  effect 
is  found.  16  U.S.C.  470(1).  This 
comment  misreads  the  statute.  Section 
110(1)  of  the  NHPA  simply  indicates 
that  when  no  solution  to  adverse  effects 
is  reached  and  embodied  in  an 
agreement  in  accordance  with  this  rule, 
the  Federal  agency  must  document  its 
decision  after  considering  Council 
comment.  This  is  completely  different 
than  providing  the  documentation 
necessary  for  reviewers  to  understand 
agency  decisions  in  the  normal  section 
106  process,  which  is  reasonable  and 
not  precluded  by  anjrthing  in  the 
statute. 
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Subsection  (c)(2)  must  clarify  that  a 
finding  of  adverse  effect  does  not 
require  consultation  under  section  106. 

The  Council  is  provided  a  reasonable 
opportunity  to  comment  under  section 
106.  The  Council  disagrees.  Section 
110(1)  of  the  NHPA  explicitly  indicates 
its  blessing  of  the  Memorandum  of 
Agreement  consultation  concept  when  it 
states  that  when  no  such  solution  is 
reached  in  accordance  with  this  rule, 
then  the  agency  head  must  document  its 
decision  after  considering  Council 
comment.  Fvirthermore,  the  rule  clearly 
states  that  once  a  Federal  agency  has 
entered  into  such  consultation,  it  can 
terminate  and  proceed  to  Coimcil 
comment. 

Regarding  §  800.5(c)(2)(i),  anytime  a 
consulting  party  objects  to  a  finding,  the 
Federal  agency  should  notify  all 
consulting  parties  and  consult  again 
with  all  parties  prior  to  seeking 
consultation  with  the  Council. 
Regarding  5(c)(3).  the  Council  should 
also  notify  all  consulting  parties  of  its 
determination.  Regarding  the 
§800.5(c)(2)(i)  point,  the  Council 
clarifies  that  if  consultation  with  the 
objecting  party  leads  to  changes 
affecting  other  parties,  the  Agency 
should  go  back  to  them.  The  Council 
also  notes  that  it  would  notify  all 
consulting  parties  regarding  its 
§  800.5(c)(3)  determination. 

Section  800.8(a) 

The  regulations  grant  an 
unconstrained  authority  to  require 
mitigation  to  avoid  adverse  effects  with 
no  constraints  on  cost  and  without 
requiring  any  nexus  between  the 
mitigation  and  actual  adverse  effect. 
Comment  is  incorrect.  The  agency  can, 
based  on  the  applicant's  position,  refuse 
any  mitigation  measures  and  terminate 
consultation.  Furthermore,  the  rule  is 
quite  clear  in  that  the  consultation  that 
may  lead  to  an  agreement  is  to  avoid, 
minimize  or  mitigate  the  adverse  effects 
on  the  historic  properties. 

Rules  shoula  provide  that  any 
Adverse  Effect  comment  should  include 
recommendations  and  core  criteria  for 
mitigation  to  reduce  the  effects  to  No 
Adverse  Effect.  While  this  is 
permissible,  the  Council  believed  the 
rule  should  not  require  it  as  a  duty  of 
SHPO/THPO  at  the  determination  of 
adverse  effect  step.  Review  at  that  point 
is  intended  to  focus  on  identifying 
whether  adverse  effects  exist,  and  not  to 
provide  a  full  range  of  mitigation 
options. 

Section  800.6(b) 

Proposed  rule  inappropriately 
attempts  to  require  parties  to  sign  an 
MOA  to  avoid  additional  delays  fitim 


Council  comment  on  the  undertaking. 
Federal  Register  Council  has  no 
authority  to  require  execution  of  a 
binding  contractual  agreement  of  any 
kind.  Section  110(1)  does  not  mean  that 
the  Council  may  compel  the  use  of 
MOAs.  This  is  beyond  Council 
authority  and  must  be  deleted  fi-om  the 
rule.  The  rule  does  not  require  or 
compel  execution  of  an  MOA. 
Fiulhermore,  section  110(1)  of  the  NHPA 
explicitly  indicates  its  endorsement  of 
the  Memorandum  of  Agreement  (MOA) 
consultation  concept  when  it  states  that 

(1)  when  no  such  solution  is  reached  in 
accordance  with  this  rule,  then  the 
agency  head  must  document  its  decision 
after  considering  Council  comment,  and 

(2)  when  such  an  agreement  is  reached, 
it  shall  govern  the  undertaking  and  all 
its  parts. 

There  is  no  specific  time  period  for 
Council  review  of  a  MOA  when  Council 
is  participating  in  consultation  which 
can  significantly  lengthen  the  section 
106  compliance  process.  Regulatory 
time  limits  or  guidelines  (30-45  days) 
should  be  promulgated.  Similarly,  there 
is  no  review  time  specified  for  Council 
response  to  the  submission  of  an 
executed  MOA.  Reconunend  time  limit 
or  guidelines  of  30  days.  The  Council 
consults  regarding  MOAs  but  does  not 
"review"  them.  The  Council  does  not 
review  executed  MOAs.  so  there  are  no 
delays  of  agency  action. 

Section  800.6(c) 

Several  comments  requested  changes 
to  the  rule  to  clarify  the  issue  of  invited 
signatories.  The  Council  agreed  that  this 
section  needed  to  be  changed.  The 
changes  to  the  rule  indicate  that  the 
Agency  Official  is  the  one  that 
ultimately  decides  who  is  an  invited 
signatory,  and  that  the  rights  to  seek 
amendment  or  termination  of  an  MOA 
attach  to  those  that  actually  sign  the 
MOA. 

A  comment  regarding  36  CFR 
800.6(c)(2)(I)  supported  retention  of  the 
permissive  '"may"  in  allowing  agency  to 
invite  an  Indian  Tribe  or  Native 
Hawaiian  organization  to  become  a 
signatory  to  a  MOA,  but  would  find  a 
language  such  as  "should"  or  "shall"  to 
be  unacceptable.  Several  tribal 
comments,  on  the  other  hand,  requested 
that  the  tribes  be  given  a  signatory 
right.  This  was  a  major  issue  during  the 
development  of  the  1999  rule.  After 
careful  consideration,  the 
Administration  made  a  policy  decision 
that  is  reflected  in  the  proposed  rule. 
Indian  tribes  are  not  mandatory 
signatories  to  an  MOA  dealing  with 
effects  on  historic  properties  off  tribal 
lands.  The  Council  has  no  new  evidence 
to  support  changing  that  position. 


SHPOs  are  given  broad  discretion  to 
determine  appropriate  mitigation  for  an 
MOA,  resulting  in  the  process  being 
unregulated.  This  comment  is  incorrect. 
The  Federal  agency  has  the  discretion  to 
agree  or  disagree  with  SHPO/THPO 
views  regarding  an  MOA.  When  an 
agreement  is  not  reached,  the  agency 
goes  for  Coimcil  comment  to  wrap  up 
the  process. 

Section  800.7(c) 

There  is  no  authority  for  the  Council 
to  dictate  to  Federal  agencies  how  they 
consider  Council  comments,  how  they 
document  or  prepare  records  of 
decisions,  nor  how  or  whether  they 
notify  the  public,  nor  require  the 
agency  to  provide  the  Council  with  the 
decision  prior  to  approving  the 
undertaking.  The  NHPA  specifically 
grants  the  Coimcil  the  authority  to 
prolnulgate  rules  to  implement  section 
106  in  its  entirety.  Section  106  requires 
Federal  agencies  to  give  the  Council  a 
reasonable  opportunity  to  comment. 
Section  110(1)  of  the  NHPA  explicitly 
requires  the  Federal  agency  to  document 
its  decision  made  pursuant  to  section 
106.  The  Council  is  well  within  its 
authority  to  implement  these 
requirements  and  determine  how  such 
opportunity  is  provided  the  Council, 
and  how  the  required  documentation  is 
provided. 

Time  for  Council  comment  should  be 
limited  to  30  days,  and  the  Agency 
Official  could  decide  to  grant  an 
extension  tf  it  so  desired.  The  Council 
believes  the  45  day  comment  period  is 
reasonable,  takes  into  account  the 
reality  of  staff  and  Council  workload 
and  need  for  adequate  consideration, 
and  reflects  a  shorter  time  period  than 
previous  rules  (the  section  106  rule 
adopted  in  1986  set  a  60  day  period). 

Section  800.8(a) 

Rule  contravenes  NEPA  by  seeking  to 
require  processing  under  NEPA  of 
undertakings  that  have  no  significant  or 
no  adverse  impact  on  historic 
properties.  The  Council  emphasizes  that 
the  rule  clearly  does  not  require  NEPA 
processing  for  anj^ing.  That  is 
something  the  Federal  agency  must 
decide  independently 

Rule  contravenes  NEPA  in  that  it 
undermines  the  categorical  exclusion 
provisions  of  NEPA  by  requiring  section 
106  processing  for  all  categorically 
excluded  Federal  actions  and  failing  to 
provide  a  compatible  process  for 
excluding  fi-om  section  106  those 
actions  that  have  small  or  insignificant 
impacts,  thus  causing  waste  of 
enormous  public  and  private 
compliance  resources  struggling  with 
the  least  measurable  and  least 


important  Federal  actions.  The 

statement  is  incorrect.  Section  106  of 
the  NHPA  covers  "undertakings" 
regardless  of  NEPA  categorical 
exclusions.  The  NHPA  and  NEPA  are 
independent  statutes  with  separate 
obligations  for  Federal  agencies. 
Furthermore,  §  800.14(c)  provides  for  a 
way  that  agencies  can  request  and 
obtain  exemptions. 

Section  800.8(c) 

Comments  suggested  need  for 
guidance  to  facilitate  use  of  provisions 
allowing  substitution  of  NEPA  for 
section  106  process.  The  Council  is 
committed  to  develop  such  guidance 
and  assist  Federal  agencies  that  desire  to 
follow  these  provisions  of  the  rule. 

Any  integration  of  the  NEPA  process 
with  section  106  should  allow  EAs  as 
well  as  EISs  to  constitute  full 
compliance  with  section  106.  Section 
800.8(c)  of  the  rule  allows  just  that 
when  certain  reasonable  standards  are 
met.  Those  standards  ensure  that 
historic  properties  are  taken  into 
account  in  a  maimer  consistent  with  the 
NHPA. 

Council  has  no  authority  to  prescribe 
rules  regulating  Federal  agencies'  use  of 
NEPA  to  comply  with  section  106.  Such 
an  approach  was  rejected  during  the 
1992  amendments.  The  Council  notes 
that  the  NEPA  coordination  provisions 
of  this  rule  only  apply  when  the  Federal 
agency  independently  chooses  NEPA 
documents/process  to  substitute  for  the 
regular  section  106  process  that  they 
would  have  had  to  follow  otherwise. 
The  Council  has  the  authority  to  set 
conditions  for  an  agency  to  substitute 
another  process  for  the  Council's 
government-wide  rule. 

Requirement  that  the  NEPA 
documents  include  mitigation  measures 
should  be  deleted.  The  Supreme  Court 
has  stated  repeatedly  that  NEPA 
mandates  that  mitigation  measures  be 
discussed,  but  that  there  is  no 
requirement  that  a  detailed  mitigation 
plan  be  adopted.  The  Council  has  no 
authority  to  attach  such  a  requirement 
to  the  NEPA  process.  Again,  the  NEPA/ 
106  substitution  provisions  of  this  rule 
apply  only  when  the  NEPA  process  is 
used  to  substitute  regular  section  106 
process  that  the  Federal  agency  would 
have  had  to  follow  otherwise.  Nothing 
in  the  rule  requires  adoption  of 
mitigation  measures  since  the  option  of 
getting  formal  Council  comments 
instead  is  still  available. 

Section  800.9(a) 

It  is  not  the  responsibility  of  the 
Council  to  decide  whether  or  not  their 
procedures  have  been  followed 
regarding  Agency  determinations.  The 


only  Council  right  is  to  expect  a 
reasonable  opportunity  to  comment  and 
that  its  comments  will  be  considered 
before  the  agency  proceeds  with  the 
undertaking.  The  rule  makes  it  clear 
that  this  is  not  a  binding  "decision"  by 
the  Council,  but  an  advisory  opinion 
(see  section  202  of  the  NHPA).  The 
Council,  as  the  agency  promulgating  the 
section  106  rule,  has  the  specific 
expertise  and  interest  in  opining  as  to 
whether  its  rule  has  been  correctly 
followed. 

Section  800.9(b) 

The  process  in  §  800.9(b)  regarding 
the  Council's  determination  of  a 
foreclosure  lies  outside  of  the  Council's 
authority.  A  finding  of  foreclosure  is  an 
advisory  opinion  within  the  Council's 
authority  (see  Section  202  of  the  NHPA). 
The  Council,  as  the  agency 
promulgating  the  section  106  rule,  has 
the  specific  expertise  and  interest  in 
opining  as  to  whether  its  rule  has  been 
correctly  followed. 

Section  800.9(c) 

Comments  questioned  the  statutory 
authority  for  Council  to  promulgate 
regidations  implementing  section 
llO(k)  of  the  NHPA.  Section  211  of  the 
NHPA  authorizes  the  Council  to 
promulgate  regulations  to  implement 
section  106  in  its  entirety.  Section 
llO(k)  directly  relates  to  the  section  106 
and  what  an  agency  must  do  when  an 
applicant's  actions  may  have  precluded 
section  106  review.  Moreover,  section 
llO(k)  specifies  a  requirement  that  the 
Council  be  consulted.  The  rule  simply 
re-states  Section  llO(k),  sets  forth  how 
the  Coimcil  will  be  consulted,  and 
reminds  agencies  of  their  further  section 
106  responsibilities. 

Section  800.9(d) 

Council's  assertion,  under 
§  800.9(d)(2),  that  it  can  participate  in 
individual  case  reviews,  however  it 
deems  appropriate,  finds  no  support  in 
any  section  of  the  NHPA  and  should  be 
deleted.  The  Council  changed  the  rule 
in  response  to  this  comment.  The 
change  expressly  limits  the  role  of  the 
Council  in  such  reviews  to  accord  with 
the  role  already  given  to  the  Council 
under  subpart  B  and  parallel  to  that  of 
SHPO/THPOs. 

Section  800.10 

A  comment  questioned  the  statutory 
authority  for  Council  to  promulgate 
regulations  implementing  Section  110 
of  the  NHPA.  Section  211  of  the  NHPA 
authorizes  the  Council  to  promulgate 
regulations  to  implement  section  106  in 
its  entirety.  The  Council  notes  that 
undertakings  affecting  National 


Historical  Landmarks  (NHLs)  are  subject 
to  section  106  review.  NHLs  are 
"historic  properties"  listed  on  the 
National  Register.  The  provisions  of 
§  800.10  lay  out  how  the  Council  may 
participate  in  the  section  106  review  of 
these  particularly  important  historic 
properties,  how  the  Council  may  request 
a  report  from  the  Secretary  of  the 
Interior  pursuant  to  section  213  of  the 
NHPA,  and  how  the  Council  will 
provide  a  report  to  the  Secretary  on  the 
outcome  of  the  consultation. 

Section  800.11(a) 

NHPA  section  470k  limits  the 
substance  and  extent  of  any 
documentation  requirement  dependent 
upon  each  Federal  agency's  authority 
and  funding:  therefore  the  proposed 
§800.11  should  be  revised  to  clarify 
that  the  rules'  documentation 
requirements  are  not  mandatory  but  are 
recommended  guidelines  consistent 
with  NHPA  470k  and  the  Council's 
advisory  role.  To  better  comport  with 
statutory  language,  §800.11  was 
changed  by  adding  language  that* 
clarifies  that  documentation 
requirements  are  mandatory  but  limited 
"to  the  extent  permitted  by  law  and 
within  available  funds."  16  U.S.C.  470k. 
The  documentation  provisions  remain 
mandatory  since  the  Council  and  other 
reviewers  simply  cannot  comment 
without  a  basis,  which  can  only  be 
provided  by  adequate  documents.  The 
Council  believes  that  the  document 
requirements  are  not  only  minimal,  but 
should  be  readily  available  to  any 
agency  as  its  record  supporting  its 
decisions  in  the  process. 

When  a  documentation  dispute  is 
presented  to  the  Council,  it  must  be 
resolved  in  a  timely  manner.  When 
documentation  disputes  are  referred  to 
the  Council,  the  Council  is  committed  to 
expeditiously  providing  a  resolution  to 
them.  The  resolution  provided  by  the 
Council  will  include  guidance  as  to 
when  the  relevant  party  should 
complete  their  review  of  the  finding  or 
determination  at  issue — taking  into 
account  how  long  the  party  disputing 
the  documentation  has  had  the 
documentation,  particularly  in  cases 
where  such  documentation  is  deemed 
by  the  Council  to  have  been  adequate. 

Documentation  standards  are 
extremely  broad,  and  likely  to  create 
confusion.  Specific  standards  should  be 
included  that  reference  and  adopt,  at  a 
minimum,  documentation  sufficient  to 
satisfy  the  definition  of  "sacred  site"  in 
EO  13007  ("any  specific,  discrete, 
narrowly  delineated  location  on 
Federal  land  that  is  identified  by"  an 
authoritative  Indian  tribal  source). 
Documentation  standards  are 
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adequately  specific  and  far  more 
specific  than  those  of  past  regulations. 
The  matter  about  defining  "sacred  sites" 
is  better  handled  through  guidance. 
Nevertheless,  the  Council  clarifies  once 
more  that  sites,  sacred  or  otherwise, 
must  meet  the  National  Register  criteria 
in  order  to  be  considered  in  the  section 
106  process. 

Questions  statutory  authority  for 
Council  to  impose  extensive 
documentation  requirements.  Section 
110(1)  of  the  NHPA  requires  agencies  to 
document  their  section  106  decisions, 
but  does  not  authorize  Council  to 
elaborate.  Section  203  of  the  NHPA 
authorizes  the  Council  to  obtain 
information  from  Federal  agencies,  but 
does  not  require  those  agencies  to 
provide  the  information.  Section  203  of 
the  NHPA  would  be  meaningless  if  it 
authorized  the  Council  to  obtain 
documents  from  Federal  agencies,  but 
did  not  require  such  agencies  to  comply 
according  to  the  law.  Furthermore,  the 
Council  is  within  its  statutory  authority 
to  promulgate  regulations  implementing 
section"*106  in  its  entirety,  in  setting  the 
rule's  reasonable  documentation 
requirements.  Documenting  decisions 
not  only  assiu-es  meaningful  compliance 
with  the  requirement  to  take  into 
account  effects  to  historic  properties, 
but  it  produces  the  necessary 
information  for  consulting  parties  to 
assist  the  Federal  agency  in  meeting  its 
duties.  Furthermore,  the  Council  would 
not  have  a  reasonable  opportunity  to 
comment  on  an  undertaking  without 
having  adequate  documentation  on  the 
undertaking  and  relevant  historic 
properties,  as  provided  in  this  section  of 
the  rule. 

Section  800.11(c) 

It  is  too  cumbersome  for  the  agency 
to  be  required  to  consult  the  Secretary 
of  the  Interior  and  the  Council  every 
time  it  wishes  to  withhold  information 
under  this  provision.  This  consultative 
process  is  set  forth  and  mandated  by 
section  304  of  the  NHPA.  The  rule 
simply  outlines  a  reasonable  process  for 
the  Council  participation  required  by 
section  304. 

Regarding  §800. 11(c)(2),  the  Agency 
official  should  also  submit  to  Council 
the  views  of  SHPO  regarding  the 
confidentiality  of  information.  The 
Council  agreed  and  changed  the  rule  to 
reflect  this.  SHPOs  views  as  to 
confidentiality  and  harm  to  resources 
are  relevant,  and  confidentiality  is  not 
limited  to  tribal  issues. 

Section  800.11(d) 

Dociunentation  level  for  a  finding  of 
no  Historic  Properties  Affected  is 
uiu^asonabie.  The  Council  believes  the 


level  of  dociunentation  is  more  than 
reasonable,  if  not  minimal,  since  the 
agency  should  already  have  the  listed 
documentation  readily  on  hand  in  order 
to  have  been  able  to  reach  such  a 
decision. 

Section  800.11(e) 

Section  800.11(e)(5)  should  require 
that  each  criteria  of  adverse  effect  be 
explained,  whether  found  applicable  or 
inapplicable,  to  ensure  consistency  in 
agency  documentation.  The  Council 
disagreed  with  this  proposal.  Many 
criteria  may  have  no  relevance 
whatsoever  to  a  particular  project. 
Nevertheless,  the  Council  believes  some 
guidance  may  be  warranted  in  the  future 
to  promote  consistency  in  agency 
documentation. 

Section  800.12(a) 

It  is  not  clear  how  the  regulations 
apply  during  rehabilitation  work, 
monitoring  the  emergency  from  a 
cultural  resources  perspective,  or  when 
to  implement  the  regulations  during 
emergency  situations.  The  Council 
believes  the  rules  are  clear  that  the 
emergency  provisions  are  triggered 
when  an  agency  proposes  an  emergency 
undertaking  in  response  to  a  declared 
disaster.  The  provisions  require 
notification  and  a  seven  day  review 
period. 

Section  800.12(d) 

Implementation  time  for  emergency 
procedures  should  be  extended  from  30 
days  for  a  formally  declared  event  to  90 
days  in  order  to  allow  for  limited 
agency  resources  to  adequately  address 
all  the  issues  that  arise  from  a  disaster 
related  event.  The  longer  an 
implementation  time  is  extended,  the 
lesser  the  justification  for  emergency, 
abbreviated  procedures.  Furthermore, 
the  rule  already  allows  requests  for 
extensions  of  time  when  needed.  The 
Council  has  not  declined  any  such 
extension  requests. 

Section  800.13(b) 

Agencies  often  do  not  often  want  to 
assume  a  new  find  to  be  National 
Register  eligible.  To  address  this,  the 
comment  offered  a  proposed  change. 

The  Council  believed  the  suggested 
concept  was  useful  and  incorporated 
changes  to  the  rule.  The  changes  state 
that  the  subject  of  eligibility  can  be 
raised  (and  be  considered  by  agency)  in 
comments.  As  explained  above,  section 
106  applies  to  those  properties  listed  or 
eligible  for  listing  on  the  National 
Register.  This  change  acknowledges  the 
importance  of  National  Register 
eligibility  at  this  point. 


Section  800.13(b)(2)  should  be 
removed  for  the  same  reason  that  the 
data  recovery  exemption  was  removed 
from  the  86  regulations.  The  Council 
disagreed.  A  short  cut  for  these  post- 
review  discoveries  of  archaeological 
resources  of  value  only  for  their  data  is 
necessary.  The  Council  believes  that 
tribal  involvement  will  provide  an 
adequate  safeguard. 

Section  800.14 

The  program  alternative  provisions 
are  too  rigid,  intimidating  and  difficult 
to  apply  and  create  a  one-size-fits  all 
approach.  The  revised  regulations 
should  make  this  provision  more  useful 
so  that  it  can  be  applied  more 
productively  to  Federal  agencies  and 
industry.  What  the  alternatives  under 
§  800.14  do  is  to  provide  vehicles  to 
tailor  the  section  106  process  to  the 
particular  needs  of  each  agency,  agency 
program  or  group  of  undertakings. 
While  the  intent  is  to  provide  such 
flexibility  in  the  final  product,  it  is  still 
essential  to  maintain  the  role  of  the 
public,  preservation  officers  and  other 
stakeholders  in  providing  necessary 
input  in  shaping  those  products. 

Section  800.14(a) 

Include  a  provision  for  Council 
monitoring  and  evaluation  of  whether 
Federal  agency  program  alternatives 
are  working  or  not.  Council  monitoring 
of  program  alternatives  should  be  on  a 
regular  basis,  including,  but  not  limited 
to,  how  agencies  implement  the 
"exempted  categories"  projects.  Also, 
add  a  provision  for  the  Council  to 
publish  a  list  of  acceptable  Federal 
Agency  alternative  programs  and  make 
them  available  to  the  public. 
Monitoring  measures  would  be 
included,  as  appropriate,  in  the 
alternatives'  agreements  themselves. 
Regarding  a  list  of  Council  approved 
alternatives,  the  Council  does  not  need 
a  change  to  its  rule  to  publish  such  a 
list. 

Since  agency  must  submit  any 
proposed  alternate  procedures  for 
review  by  Council  and  NCSHPO, 
requirement  for  publication  in  the 
Federal  Register  should  be  eliminated. 
The  Council  disagrees.  Federal  Register 
notice  of  final  adoption  of  these 
alternatives  is  needed  to  notify  the 
public  as  to  these  changes  in  how 
Federal  agencies  complv  with  section 
106. 

Regarding  all  of  §  800.14,  the  Council 
is  granted  no  rights  under  the  NHPA  to 
be  consulted  with  about  Federal  agency 
development  of  their  procedures. 
Section  110(a)(2)  requires  consultation 
with  the  Secretary  of  the  Interior,  but 
not  with  the  Council.  Federal  agencies 


may  find  consultation  with  the  Council 
desirable,  but  it  is  not  required  by  the 
statute.  The  comment  simply  misreads 
section  110(a)(2)  of  the  NHPA.  That 
section  deals  with  non-binding 
procedures  that  agencies  may  use  to 
implement  the  Council's  binding, 
section  106  regulations  under  36  CFR 
part  800.  The  alternatives  under  section 
800.14  directly  modify  or  substitute  for 
the  Council's  binding  regulations 
regarding  certain  programs  or 
undertakings,  and  therefore  require  our 
direct  involvement.  The  Council 
believes  it  has  the  internal  experience 
and  expertise  to  make  such  evaluations. 
Also,  the  diversity  of  its  membership 
ensures  that  a  balanced  perspective  is 
brought  to  final  determinations 
regarding  consistency.  Section  211  of 
the  NHPA  states  that  the  Council  "is 
authorized  to  promulgate  such  rules  and 
regulations  as  it  deems  necessary  to 
govern  implementation  of  section  106 

*  *   *  in  its  entirety."  Section  110(a)(2) 
of  the  NHPA  states  that  the  "(Federal 
agency  historic  preservation)  program[s] 
shall  ensure  *   *   *  that  the  agency's 
procedures  for  compliance  with  section 
106  *   *   *  are  consistent  with 
regulations  issued  by  the  Coimcil 

*  *   *"  (emphasis  added).  It  must  be 
understood,  among  other  things  and 
upon  closer  examination,  that  section 
110  of  the  NHPA  does  not  specifically 
provide  for  Federal  agencies  to 
substitute  their  programs  for  the  section 
106  regulations  promulgated  by  the 
Council.  Through  §  800.14  of  the  rule, 
the  Council  is  allowing  for  such 
substitution,  believing  this  may  help 
agencies  in  their  section  106 
compliance.  However,  the  Council  will 
not  allow  such  substitution  if  the  agency 
procedures  are  inconsistent  with  the 
Council's  106  regulations.  The  Council, 
in  its  expertise,  holds  that  its 
regulations  correctly  implement  section 
106,  and  that  it  would  therefore  be 
inimical  to  its  mandate  and  contrary  to 
the  spirit  and  letter  of  section 
100(a)(2)(E)  of  the  NHPA,  for  the 
Council  to  allow  inconsistent 
procedures  to  substitute  the  Council's 
section  106  regulations. 

The  Council  should  seek  the  views  of 
affected  SHPOs  and  notify  them  of  final 
adoption  when  an  Indian  tribe  enters 
into  an  agreement  with  the  Council  to 
substitute  fribal  regulations  for  Council 
regs.  The  Council  notes  that  section 
101(d)(5)  of  NHPA  already  requires  such 
consultation  with  the  affected  SHPO, 
and  that  the  Council  would  obviously 
notify  such  affected  SHPO  as  to  a  final 
substitution. 


Section  800.14(b) 

These  regulations  require  more  steps, 
more  paperwork,  and  therefore  more 
time  to  process  routine  CDBG 
Programmatic  Agreements.  Under  the 
new  regulations,  the  Council  must 
participate  more  actively  in  these 
highly  routine  and  repetitive 
agreements;  and  the  Council  treats  the 
activities  covered  by  CDBG  agreements 
as  "adverse  effects."  We  request 
Council  reconsider  its  procedures  for 
routine  PAs.  In  response  to  this 
comment,  the  Council  agreed  to  provide 
a  new  procedure  for  routine 
Programmatic  Agreements.  See 
§  800.14(b)(4). 

It  is  not  clear  that  Programmatic 
Agreements  under  §  800.14(b)(3)  are 
developed  by  an  agency  official  in 
consultation  with  the  SHPO.  Additional 
guidance  is  needed  beyond  simply 
referencing  §  800.6.  The  Council  notes 
that  the  SHPO  and  other  consulting 
parties  must  be  consulted,  just  as  they 
would  be  consulted  for  a  Memorandum 
of  Agreement  imder  §  800.6. 

Section  800.14(c) 

The  Council  should  modify  the 
proposed  rule  to  accommodate  and 
promote  voluntary  habitat  conservation 
efforts  under  the  ESA.  It  should 
establish  as  an  "exempted  category", 
exempting  from  section  106  review,  all 
voluntary  incidental  take  and 
enhancement  of  survival  permits  issued 
by  either  FWS  or  NMFS  under  section 
10  of  the  ESA.  Also,  approval  of  and 
voluntary  participation  in  a  "take 
limitation"  or  exemption  created  under 
a  special  conservation  rule  adopted  by 
either  the  FWS  or  NMFS  under  section 
4(d)  of  the  ESA  should  also  be 
exempted  from  NHPA  review.  These 
and  other  specific  alternatives  and 
exemptions  recommended  by  the 
commenting  public  should  be  decided 
after  the  appropriate  §  800.14  process  is 
followed,  and  not  through  the 
rulemaking  itself.  The  Council 
encourages  Federal  agencies  to  submit 
proposed  exemptions  and  other 
alternatives. 

Under  §  800.14(c)(5),  the  Agency 
Official  should  submit  the  views  of 
SHPO/THPO  to  the  Council  along  with 
the  other  required  documentation.  The 
Council  should  also  notify  SHPO/THPO 
of  the  Council  decision.  In 
§  800.14(c)(7).  SHPOs  and  others 
should  be  able  to  request  that  the 
CouncU  review  an  Agency's  activities  to 
determine  if  the  exemption  no  longer 
meets  the  criteria.  The  Council  decided 
to  change  this  section  to  explicitly  add 
SHPO/THPO  comments  to  those  Uiat 
need  to  be  submitted.  The  Council 
assvues  the  commenting  public  that  it 


vdll  notify  SHPO/THPOs  of  final 
decisions  regarding  exemption 
decisions.  Finally,  the  Council  notes 
that  anyone  can  request  the  Coimcil  to 
conduct  a  review  of  a  program 
alternative  without  need  of  amendment 
to  the  rule. 

Section  800.14(f) 

Requiring  comment  fivm  all  Indian 
tribes  is  unnecessarily  broad.  Section 
800.14(f)(1)  should  be  amended  so  as  to 
provide  an  appropriate  government-to- 
government  consultation  with  affected 
Indian  tribes  and  consultation  with 
Native  Hawaiian  organizations  when  a 
nationwide  Programmatic  Agreement  is 
being  developed,  adding  language  to  the 
effect  that  "when  a  proposed  program 
alternative  has  nationwide 
applicability,  the  Agency  Official  shall 
identify  an  appropriate  government-to- 
govemment  consultation  with  Indian 
tribes  and  consultation  %%ith  Native 
Hawaiian  organizations."  The  Council 
agreed  with  the  concept  and  rationale  of 
the  proposed  change.  It  therefore  added 
language  to  §  800.14(f)  regarding  tribal 
consultation  for  nationwide  agreements, 
while  honoring  the  underlying  intent  of 
meaningful  consultation  with  Indian 
tribes  and  Native  Hawaiian 
organizations. 

Section  800.16(d) 

Rule  is  unclear,  and  allows  area  of 
potential  effect  for  a  one  acre  wetland 
permit,  to  encompass  entire 
development  site  (which  could  be  over 
one  hundred  acres).  The  area  of 
potential  effects  should  be  the  one  acre 
of  wetiand.  Vagueness  of  rule  leaves 
applicants  >'ulnerable  to  high  costs  and 
long  permit  delays.  The  issue  of  area  of 
potential  effects  and  wetlands  permits  is 
one  that  needs  to  be  worked  out 
between  the  Council  and  the  Corps  of 
Engineers.  The  Council  notes  that 
section  106  requires  Federal  agencies  to 
take  into  account  the  effects  of 
undertakings  on  historic  properties.  An 
undertaking  is  defined  by  the  statute  to 
include  a  "project  (or)  activity  *   *   * 
requiring  a  Federal  permit,  license  or 
approval."  The  effects  to  be  considered 
are  those  of  the  "project"  that  required 
the  permit.  Moreover,  in  most  instances 
the  effects  of  projects  are  felt  by  historic 
properties  beyond  the  immediate 
footprint  of  a  project.  To  illustrate,  a 
historic  property  whose  integrity  would 
be  affected  by  increased  noise  is  affected 
even  though  it  is  not  itself  located  on 
the  site  of  the  source  of  that  noise.  The 
Federal  agency  must  take  into  account 
such  effects.  Having  said  this,  the 
Council  understands  the  need  for 
guidance  on  the  subject  of  establishing 
areas  of  potential  effects  regarding  the 
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particular  concerns  reflected  in  this 
conunent  and  others.  The  Council  will 
be  developing  such  guidance. 

Definition  of  APE  is  too  broad,  adding 
expense  for  surveys  (usually  borne  by 
applicants),  and  unlawfully 
encompassing  private  or  State  lands. 

See  answer  above.  Also,  section  106 
requires  Federal  agencies  to  take  into 
account  effects  on  historic  properties 
regardless  of  whether  they  are  located  in 
private  or  public  lands. 

Section  800.16(e) 

To  the  extent  the  Council  seeks  to 
prescribe  a  role  for  SHPOs,  this 
definition  should  include  in  the 
alternative  the  comments  of  the  SHPO. 

The  conunent  is  incorrect.  The  term 
"comment,"  as  use  on  the  rule,  means 
the  formal  comments  by  the  Council. 
The  SHPO  is  never  entrusted  with  that 
responsibility.  The  SHPO  role  through 
the  process  comes  from  its  assistance 
responsibilities  in  the  section  106 
process  (see  section  101(b)  of  the 
NHPA). 

Section  800.16(1) 

The  definition  of  effect  should  be 
consistent  with  language  used  to  define 
area  of  potential  effect  (§  800.16(d))  and 
the  criteria  of  adverse  efiect 
(§  800.5(a)(1)).  The  Council  agreed  and, 
for  consistency,  changed  the  rule  so  that 
the  "alterations"  is  used  for  both 
definitions. 

Section  800.16(w) 

Several  comments  requested  the 
Council  to  revise  the  rule  to  distinguish 
between  section  101(d)(2).  NPS 
approved  THPOs  and  non-101  (d)(2) 
tribes.  They  strongly  recommend  that 
different  terms  be  used  for  these  two 
types  of  tribes  in  order  to  more  clearly 
reflect  their  different  authorities  on 
tribal  lands.  The  Council  agreed  and 
changed  the  rule  accordingly.  In 
summary,  the  Council  (1)  deleted  the 
reference  to  non-1 01  (d)(2)  tribes  from 
the  definition  of  "THPOs"  on  this 
section  of  the  rule,  and  (2)  revised  the 
language  regarding  these  consulting 
parties  under  section  of  §  800.2(c). 

Section  800.16(x) 

A  definition  of  "dependent  Indian 
communities"  for  the  purposes  of  this 
regidation  is  needed.  Folks  need  a  legal 
definition  from  the  Council.  The 

Coimcil  used  the  definition  of  Indian 
tribes  provided  by  the  statute.  The 
Council  will  bring  this  issue  to  the 
attention  of  the  Department  of  the 
Interior  and  work  on  clarification. 


Section  800.16(y) 

The  term  "undertaking"  needs  to  be 
better  defined  within  the  regulation  so 
as  to  clearly  eliminate  actions  with  no 
potential  to  affect  historic  properties. 

Section  800.3(a)(1)  provides  at  the 
beginning  of  the  process  that  Federal 
agencies  have  no  further  section  106 
responsibilities  if  the  undertaking  is  not 
a  type  of  activity  that  has  the  potential 
to  affect  historic  properties. 

Various  comments  requested  in 
different  forms  that  the  Council  should 
clarify  that  Federal  funding  is  a 
condition  precedent  to  the  application 
of  the  section  106  process.  The  Council 
notes  that  there  is  case  law  supporting 
that  position  as  well  as  case  law  stating 
that  funding  is  not  a  prerequisite.  The 
Council  has  maintained  the  statutory 
definition  of  "undertaking,"  verbatim, 
in  the  regulations.  The  Agency  Official 
is  responsible,  in  accordance  with 
§  800.3(a),  for  making  the  determination 
as  to  whether  a  proposed  Federal  action 
is  an  undertaking.  As  appropriate,  an 
agency  should  examine  the  nature  of  its 
Federal  involvement  taking  into 
consideration  factors  such  as  the  degree 
of  Federal  agency  control  or  discretion; 
the  type  of  Federal  involvement  or  link 
to  the  action;  and  whether  or  not  the 
action  could  move  forward  without 
Federal  involvement.  An  agency  should 
seek  the  advice  of  the  Council  when 
uncertain  about  whether  or  not  its 
action  falls  within  the  definition  of  an 
undertaking. 

Do  not  want  incidental  take  permits 
(llFs)  under  the  Endangered  Species 
Act  to  be  subject  to  section  106  review. 
As  stated  before,  the  Coimcil  notes  that 
this  and  other  specific  alternatives  and 
exemptions  should  be  decided  after  the 
appropriate  §800.14  process  is  followed 
and  not  through  rulemaking  itself.  The 
Council  encourages  Federal  agencies  to 
submit  proposed  exemptions  and  other 
alternatives. 

Various  comments  argued  in  various 
forms  that  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  permits 
issued  by  States,  after  Office  of  Surface 
Mining  (GSM)  delegation  of  the 
program,  are  not  subject  to  the  section 
106  process.  The  Council  believes  that 
it  is  the  responsibility  of  the  Federal 
agency,  rather  than  the  State,  to  comply 
with  section  106.  The  Council  intends 
to  continue  working  with  OSM  to 
develop  and  finalize  a  solution  to  this 
issue. 

The  proposed  rule  does  not  apply  to 
the  siting  of  wireless  facilities,  since  the 
construction  of  communications  towers 
does  not  constitute  a  Federal 
undertaking.  As  stated  before,  this  and 
several  other  issues  mentioned  by  the 


telecommunications  industry  in  this 
rulemaking  process  have  been  or  are  in 
the  process  of  being  addressed  through 
ongoing  discussions  with  the  indust^, 
the  FCC  and  SHPOs.  These  discussions 
commenced  before  the  present 
rulemaking  process.  Such  ongoing 
discussions  are  referred  hereinafter  as 
"Telecommunications  Working  Group." 

Appendix  A 

Various  comments  stated  that 
Council  participation  in  consultation 
should  be  mandatory  when  requested 
by  a  tribe,  particularly  because  tribes 
are  not  mandatory  signatories  off  tribal 
lands.  The  Council  disagreed.  The 
Council  needs  to  retain  discretion,  just 
as  it  has  in  any  other  Section  106 
reviews.  Such  discretion  is  necessary 
not  only  to  allow  the  Council  to  manage 
its  limited  resources,  but  also  to  further 
encoiu^age  the  goal  of  Agency  and 
SHPO/THPO  independence  in  the 
process.  We  have  no  evidence  that  this 
discretion  is  not  being  exercised 
appropriately. 

The  Council  should  change  its  rule  to 
allow  it  to  comment  on  the  most 
important  cases,  involving  the  SHPOs/ 
THPOs  in  an  advisory  capacity,  not  a 
managerial  role.  The  Council  believes 
the  rule  accomplishes  this.  Under  the 
rule,  the  Council  only  gets  involved  in 
some  of  the  cases  meeting  Appendix  A 
criteria.  The  rule  requires  the  Council  to 
explain  how  such  criteria  is  met  before 
entering  consultation,  and  provides 
SHPOs/THPOs  with  an  advisory  role. 

General  Consultation 

THE  COUNCIL'S  "HANDBOOK  ON 
TREATMENT  OF  ARCHAEOLOGICAL 
PROPERTIES"  IS  WOEFULLY  OUT  OF  DATE 
AND  SHOULD  BE  UPDATED  AS  SOON  AS 
POSSIBLE.  ALSO  "PREPARING  AGREEMENT 
DOCUMENTS"  SHOULD  BE  REVISED  TO 
REFLECT  THE  CHANGES  IN  THE  NEW 
REGULATIONS.  THE  COUNCIL  SHOULD  ALSO 
EXPLORE  ESTABLISHING  PEER  REVIEW 
SYSTEMS  IN  RESOLVING  DISPUTES  THAT 
INVOLVE  THE  IDENTIFICATION.  EVALUATION 
AND/OR  TREATMENT  OF  ARCHAEOLOGICAL 
SITES.  The  Council  agrees  that  the 
mentioned  documents  should  be 
updated.  Regarding  the  establishment  of 
peer  review  systems,  such  an  option 
could  be  explored. 

Overly  burdensome  consultation 
requirements.  Commenter  cites  seven 
different  points  of  notification  or 
consultation  even  when  there  are  no 
historic  properties  present,  and  a  dozen 
or  more  if  there  should  be  historic 
properties,  resulting  in  unnecessary 
delays  for  thousands  of  routine 
projects.  The  commenter  estimates  that 
implementation  and  documentation  of 
the  numerous  consultation  points 


requires  'A  to  V2  FTE  on  every  National 
Forest  in  the  Southwest.  The  rule 
provides  for  ways  to  tailor  the  process. 
The  Council  notes  that  a  Programmatic 
Agreement  under  Section  800.14  should 
be  suggested  to  the  Forest  Service.  Such 
Programmatic  Agreements  have  proved 
effective  in  the  past  in  further 
streamlining  and  fitting  the  section  106 
process  to  the  particular  needs  of  agency 
programs.  The  comment  also  raised  an 
issue  on  the  number  of  consultation 
points  for  situations  where  there  are  no 
historic  properties  affected. 
Consultation  is  necessary  for  an  agency 
to  learn  whether  historic  properties  are 
present  or  not,  and  then  whether  and 
how  those  present  would  be  affected. 
Section  106,  again,  requires  the  effects 
of  undertakings  on  historic  properties  be 
taken  into  account.  For  that  to  happen, 
there  has  to  be  a  process  for  identifying 
the  properties  and  assessing  the  effects 
on  such  properties.  As  stated  before. 
Section  800.14  presents  several  options 
an  agency  can  pursue  to  advance  an 
alternative  way  of  complying  with 
Section  106  which  better  fits  the 
realities  of  their  particular  programs. 

Some  SHPO's  nave  attempted  to 
implement  the  Council's  proposed  Part 
800  rules  by  treating  the  regulations  as 
a  springboard  for  additional, 
mandatory  compliance  steps  and 
unreasonable  documentation 
requirements  that  only  serve  to  delay 
the  review  process.  Clarify  that  SHPO's 
must  follow  proposed  part  BOO's 
regulatory  deadlines.  Please  refer  to 
earlier  responses  regarding  the  30  day 
time  limits,  above. 

Proposed  ndes  discourage  SHPOs/ 
THPOs  from  consulting  with  private 
sector  companies  and  individuals 
seeking  consultation  regarding  their 
projects.  Government  to  government 
consultation  if  invoked  by  Tribes  may 
prevent  historic  preservation  matters 
from  receiving  their  full  consideration. 
As  stated  before,  the  rule  has  been 
changed  to  facilitate  Federal  agency 
authorizations  for  applicants  to  initiate 
the  section  106  process.  Governraent-to- 
govemment  relationships  between  the 
Federal  Government  and  Tribes  is  based 
on  Presidential  Memoranda,  Executive 
Order  13084,  treaties,  and  statutes. 
Furthermore,  the  Council  believes  that 
consultation  with  Tribes  assures  full 
consideration  regarding  historic 
properties  on  tribal  lands  or  of 
significance  to  tribes. 

Numerous  provisions  of  proposed 
rule  attempt  to  confer  upon  SHPO 
consultation,  agreement  (i.e.. 
concurrence)  or  virtual  veto  powers. 
Section  106  does  not  mention  any  role 
for  the  SHPOs,  let  alone  a  requirement 
that  the  SHPO  concur  in  agency 


determinations.  SHPO's 
responsibilities,  like  the  Council,  are  to 
assist  and  to  advise.  Proposed  rule 
confers  unauthorized  powers  on  SHPOs 
and  the  Council,  and  result  in 
additional  administrative  requirements 
and  delays.  The  SHPO's  role  is  limited 
in  the  rule  to  consulting  and  advising, 
based  in  their  responsibilities  pursuant 
to  section  101(b)(3)  of  the  NHPA.  When 
a  step  calls  for  concurrence,  SHPO 
concurrence  can  end  the  process  from 
further  evaluation.  When  the  SHPO 
does  not  concur,  a  project  is  not  vetoed; 
rather,  the  Federal  agency  is  moved  to 
the  next,  logical  step  in  the  process. 
Nothing  in  the  rule  gives  anyone  veto 
power  over  an  undertaking.  The  Federal 
agency  ultimately  decides  by  itself  what 
to  do  with  the  imdertaking,  once  it  has 
complied  with  its  Section  106 
responsibilities. 

Council  should  confirm  that  SHPOs 
have  no  legal  authority  over  private 
parties.  Neither  the  Coiuicil  nor  this 
rule  gives  SHPOs  the  legal  authority  to 
requfre  any  action  from  private  parties. 

Nothing  in  the  NHPA  requires  that 
every  party  that  finds  preservation  to 
be  interesting  to  be  given  a  formal  role 
in  the  section  106  process,  with  the 
ability  to  delay  or  derail  Federal 
undertakings.  The  Council  agrees,  and 
believes  that  the  rule  reflects  that 
regarding  who  are  consulting  parties 
and  how  the  Federal  agency  can  control 
who  becomes  an  additional  consulting 
part\'. 

Proposed  rules  provide  a  mechanism 
for  a  Federal  agencv  to  proceed  over 
the  objections  of  SHPO/THPO  or 
without  an  MOA,  however,  the  Federal 
agency  and  its  regulatees  would  have 
already  paid  a  steep  price  for  their 
efforts  through  project  delays, 
duplicative  legal  reviews  and  other 
expenses  associated  with  earlier 
consultation  with  SHPOs,  THPOs,  and 
ACHP.  Section  106  of  the  NHPA 
requfres  Federal  agencies  to  take  into 
accovmt  the  effects  of  thefr  undertakings 
on  historic  properties  and  afford  the 
Council  a  reasonable  opportiuiity  to 
comment.  Just  as  with  NHPA  and  other 
laws,  Federal  agency  compliance  with 
such  obligations  necessarily  requires 
effort  and  time.  Through  various 
methods,  such  as  time  limits  and 
program  alternatives  (which  give 
Federal  agencies  the  tools  to  further 
sfreamline  and  adapt  the  process  to 
thefr  needs),  the  Council  has  provided 
for  cutting  down  such  compliance  costs. 

Federal  agencies  often  have  no 
cultural  resources  expertise  and 
therefore  rely  on  SHPO  to  make 
findings  for  them.  Although  Council 
staff  has  urged  SHPO  offices  not  to  be 
forced  into  this  position,  it  is  just  too 


much  work  to  get  agencies  to  obtain  the 
necessary  expertise.  This  is  an 
important  program  issue,  but  not  a 
regulatory  one.  The  Council  and  the 
National  Park  Service  should  work  with 
agencies  in  this  area. 

Additional  guidance  may  be  needed 
to  further  clarify  the  roles  of 
participating  parties  in  the  consultation 
process.  The  Council  agrees  that  such 
guidance  should  be  developed. 

The  length  of  the  comment  periods 
are  well  founded  and  prudent  because 
they  insures  that  the  parties  respond  in 
a  timely  manner.  The  rule  also  clarifies 
and  emphasizes  opportunities  for 
Tribes,  Native  American  organizations, 
and  the  interested  public  to  participate 
in  consultation.  The  Council  agrees. 

General  Negative 

The  regulations  have  strayed  from 
the  consultation  and  advisory  process 
envisioned  by  Congress  for  "nationally 
significant  historic  sites."  It  is 
evidenced  by  Congress'  enactment  of 
section  101(a)  of  the  NHPA  that  a  site 
does  not  have  to  be  of  "national" 
significance  in  order  to  meet  National 
Register  criteria  and  be  considered 
under  section  106  review  (sites  of  State 
or  local  significance  can  meet  the 
criteria  as  well). 

Section  106  process  is  unnecessary 
because  it  duplicates  an  existing  local 
zoning  review/approval  process  for 
radio  towers  (a  process  that  considers 
the  impact  that  proposed  towers  might 
have  on  nearby  historic  properties). 
Therefore,  it  imposes  unnecessary  costs 
on  carriers,  and  those  costs  are 
invariably  passed  on  to  the  consumers. 
Congress  has  determined  that  local 
governments — not  the  Federal 
Government — should  resolve  such 
issues  as  the  location,  height  and  design 
of  communications  facilities.  While 
certain  local  zoning  measures  may 
address  historic  preservation  concerns, 
Federal  agency  undertakings  are  still 
subject  to  section  106.  The  NHPA  does 
not  relieve  them  of  this  duty.  As  stated 
before,  this  and  several  other  issues 
mentioned  by  the  telecommunications 
industry  in  this  rulemaking  process 
have  been  or  are  in  the  process  of  being 
addressed  through  ongoing  discussions 
with  the  industry,  the  FCC  and  SHPOs. 
One  objective  of  this  exercise  is  to  better 
coordinate  Federal  and  local  review 
processes.  These  discussions 
commenced  before  the  present 
rulemaking  process. 

Instead  o(^  imposing  overly-detailed 
proscriptive  regulations  that  are 
difficult  to  understand  and  enforce,  the 
Coimcil  should  work  with  agencies  and 
others  to  develop  incentive  programs 
that  encourage  innovative  and  efiiective 
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protection  and  preservation 
procedures.  These  could  encourage 
compliance  much  more  efficiently  than 
the  present  enforcement  model.  This 
can  be  done  pursuant  to  the  program 
alternatives  under  §800.14  of  the  rule. 

Council  should  suspend  this 
rulemaking,  and  develop  a  new  rule 
that  contains:  (1)  Procedures  that  the 
Federal  and  State  agencies  can  process 
and  apply;  (2)  provisions  that  assign 
burdens  and  responsibilities  that  non- 
Federal  entities  can  understand  and 
reasonably  support;  and  (3)  an 
approach  to  preservation  that  equitably 
apportions  responsibility  and  cost,  and 
provides  positive  incentives  for 
compliance.  The  Council  believes  the 
rule  presents  reasonable  procediu-es  that 
Federal  agencies  can  process  and  apply. 
The  vast  majority  of  the  thousands  of 
section  106  reviews  under  the  current 
and  past  rules  have  been  conducted  and 
concluded  by  Federal  agencies  without 
serious  problems.  The  fact  that 
disagreements  sometimes  arise 
regarding  certain  findings  and 
determinations  does  not  mean  the 
process  cannot  be  applied  but,  rather, 
reflects  that  it  is  being  applied  correctly. 
Disagreements  and  working  out 
solutions  is  simply  a  part  of  a 
consultative  process.  The  Coimcil  notes 
that,  like  section  106  itself,  the  rule  only 
place  requirements  on  Federal  agencies. 
The  incentive  for  Federal  agency 
compliance,  beyond  meeting  legal 
obligations  set  by  the  NHPA,  is  the 
furtherance  of  the  historic  preservation 
policies  of  the  Federal  Government,  as 
expressed  in  the  NHPA. 

I  do  not  think  that  the  1999 
regulations  have  resulted  in,  or  will  in 
the  foreseeable  future  result  in,  much 
streamlining  of  the  process.  The 
reduction  in  Council  involvement  has 
created  a  void.  SHPOs  do  not  carry 
sufficient  respect  to  fill  that  authority 
void.  I  recommend  that  the  regulations 
require  the  Council  be  notified  as  soon 
as  either  the  Agency  official  or  the 
SHPO  expresses  an  opinion  that  an 
effect  wiU  be  adverse;  and  that  the 
Council  be  a  signatory  to  all  MOAs  and 
PAs.  The  notification  requirement  is 
already  in  the  rule  (see  §  800.6(a)(1)). 
The  Council  will  not  become  a  signatory 
to  all  MOAs,  since  a  decision  has  been 
made  to  streamline  the  process  by 
reiving  more  on  the  Federal  agency  and 
SlffO/THPO  for  routine  cases. 

General  Positive 

General  positive  comments  are 
summarized  below,  without  a  Council 
response  beyond  stating  its  agreement. 

A  comment  asked  that  the  Council 
refrain  from  further  restricting  public 
participation  or  "other  consulting 


party"  involvement  in  any  way.  It  also 
ask,  that  the  Council  not  vest  any 
further  authority  in  the  SHPO  or  reduce 
the  involvement  of  SHPOs,  THPOs,  and 
other  consulting  parties  in  agency 
decision  making. 

Other  comments  stated  that:  (1)  the 
elimination  of  the  distinction  between 
"no  historic  properties"  and  "no  effect" 
was  a  move  in  the  right  direction;  (2)  the 
rule  is  working  well  and  that  positive 
responses  by  certain  Federal  agencies 
had  been  noted;  (3)  the  rule  is  very 
specific  and  provides  sound  guidance 
for  federal  agencies  and  other  parties; 
(4)  the  rule  clearly  establishes  the  roles 
and  responsibilities  of  the  parties;  (4) 
the  rule  works  well  and  provides  an 
efficient  framework  for  the 
administration  of  the  Act;  (5)  project 
review  has  been  streamlined  by 
reducing  the  need  for  Council  review; 
(6)  the  rule  is  operating  well,  has 
appropriately  defined  the  role  of  Federal 
agencies  as  tbe  responsible  party  for 
section  106  compliance,  achieves  the 
objective  of  streamlining  the  process, 
and  incorporates  changes  enacted  in  the 
1992  amendments;  (7)  Federal  agencies 
are  beginning  to  assume  their 
appropriate  role  as  the  lead  in  the 
process,  and  the  Coimcil  can  focus  on 
difficult  cases  and  problem  agencies;  (8) 
the  rules  are  an  improvement  over  the 
1986  regs;  (9)  the  rule  offers  a 
constructive  fi-amework  for  consultation 
among  SHPO,  tribes  and  all  interested 
parties. 

Miscellaneous 

Since  implementing  NHPA 
necessarily  affects  the  agencies' 
regulatees,  FCC  recommends  that  the 
proposed  rule  include  a  "reasonable" 
time  period  for  Federal  agencies  to 
develop  their  own  implementing 
procedures.  Federal  agencies  have 
always  had  the  authority  to  develop 
implementing  procedures  pursuant  to 
section  110(a)(2)(E}.  The  Council  has  no 
role  in  setting  deadlines  for  Federal 
agencies  to  develop  these  implementing 
procedures. 

The  deadlines  for  response  from 
Council  and  SHPOs  (15  days  and  30 
days)  are  reasonable — assuming 
adequate  personnel  to  handle  the 
workload.  Because  SHPO's  are 
inadequately  funded,  they  are 
understaffed  to  meet  these  time  frames. 
Therefore,  a  30  day  review  period  for 
the  Council  and  a  45-day  review  period 
for  SHPOs  is  recommended.  The 
Coimcil  disagrees.  The  current 
deadlines  adequately  balance  the  project 
need  for  expediency  and  the  workloads 
of  the  Council  and  SHPO/THPOs. 


General  Tribal 

In  requesting  that  the  role  of  THPO's 
and  tribal  representatives  be  clarified 
for  those  situations  afliecting  properties 
of  religious  and  cultural  significance  off 
tribal  land,  it  is  suggested  that  section 
101(d)(2)  limits  THPO  responsibilities 
and  authority  to  tribal  lands  and  does 
not  require  a  Federal  agency  to  consult 
with  those  tribes  regarding  properties 
of  religious  and  cultural  significance. 
The  Council  disagrees.  Section 
101(d)(6)(B)  of  the  NHPA  requires  tiibal 
consultation  regarding  historic 
properties  of  religious  and  cultural 
significance.  Nothing  in  the  statute 
makes  a  distinction  that  would  limit 
such  consultation  to  tribal  lands. 

It  is  inappropriate  and  illegal  for 
Council  to  implement  1992 
amendments  regarding  Indian  Tribes 
through  its  proposed  rule.  Section  106 
itself  was  not  amended,  and  the 
Secretary  of  the  Interior  is  the  agency 
charged  with  promulgating  regulations 
to  implement  the  tribe-related 
amendments.  The  comment  misreads 
the  NHPA.  The  rule  appropriately  deals 
with  tribal  requirements  as  they  directly 
relate  to  the  section  106  process.  The 
Council  is  authorized  to  promulgate 
rules  to  govern  the  implementation  of 
section  106  "in  its  entirety."  This 
authority  necessarily  covers  all  aspects 
that  directly  relate  to  the  section  106 
process.  The  1992  amendments  require 
Federal  agencies  to  consult  with  tribes 
and  Native  Hawaiian  Organizations  in 
carrying  out  their  Section  106 
responsibilities.  While  the  Department 
of  the  Interior  provides  assistance  to 
tribes  and  fosters  communication  among 
tribes,  SHPOs  and  agencies,  it  does  not 
oversee  the  section  106  process  nor  have 
the  requisite  authority.  It  is  noted  that 
the  Department  of  the  Interior  sits  on 
the  Council  and  voted  in  favor  of 
adopting  this  rule. 

Several  THPOs  have  begun  to  request 
payment  of  fees  for  Section  106 
consultation  and  have  asserted  THPO 
powers  outside  of  tribal  lands.  Council 
could  remove  imcertainty  and  avoid 
delays  by  clarifying  that  THPOs  are 
bound  by  the  same  rules  as  SHPOs  and 
THPO  authority  extends  only  over 
tribal  lands.  Tbis  is  a  topic  being 
addressed  by  the  ongoing 
Telecommunications  Working  Group. 
Once  the  Council  reaches  a  decision  on 
this  matter,  it  will  be  disseminated. 

Concerned  about  several  THPOs  and 
tribal  representatives  requesting 
payment  for  the  section  106 
consultation  required  in  the  regulations 
and  believes  such  actions  are  contrary 
to  the  regulations.  This  issue  was  raised 
by  the  wireless  industry,  and  will  be 


addressed  by  the  Telecommunications 
Working  Group. 

We  would  not  support  changes  to 
grant  expanded  authority  to  tribes  off 
tribal  lands.  We  strongly  support 
current  provisions  which  enable  tribes 
to  participate,  as  appropriate.  The 
Council  agrees  with  this  comment  and 
did  not  expand  the  tribal  role  in  this 
rule. 

The  proposed  rule  will  impact  us 
resulting  in  the  consultation  with 
Native  Hawaiian  organizations.  The 
requirement  for  consultation  with 
Native  Hawaiian  organizations  will 
require  expenditure  of  time  and  funds 
spent  on  EIS  studies.  The  rule  fails  to 
specify  which  Hawaiian  Native 
organizations  (NHO)  we  woidd  have  to 
consult  with,  which  may  be  many.  The 
statute  requires  Federal  agencies  to 
conduct  such  consultation.  The  rule  is 
not  the  appropriate  venue  for 
identifying  specific  NHOs.  That  is  the 
responsibility  of  the  Federal  agency 
based  on  the  potential  to  affect 
properties  of  significance  to  specific 
organizations. 

E.O.  13084  has  language  that  should 
be  utilized  in  the  section  106  process. 
EO  13084  addresses  the  development  of 
Federal  agency  policies  and  regulations. 
The  Council  rule  addresses  individual 
projects  and  programs,  and  not  these 
overall  policies  and  rules  developed  by 
other  agencies. 

The  regulations  took  a  positive  step 
regarding  tribal  input  and 
participation.  It  works  when  the  agency 
is  tndy  in  compliance  with  the 
regulations.  Need  to  work  on  how  tribes 
can  be  more  involved;  are  legally 
involved  in  decision  making  without  a 
specific  agreement;  and  can  be  funded 
to  conduct  the  work  demanded  by 
agencies  and  the  regulations.  The 
Council  is  developing  guidance  on  tribal 
consultation. 

The  regulations  conflict  with  the 
language  and  purpose  of  the  Ant  by 
creating  an  artificial  distinction 
between  tribal  properties  depending  on 
their  location  (on  or  off  tribal  lands). 
Tribes  are  provided  lesser  consultation 
rights  where  traditional  cultural 
properties  are  located  off  tribal  lands. 
The  rule  acknowledges  tribal 
sovereignty  on  fribal  lands,  which 
necessarily  distinguishes  a  tribe's  role 
on  and  off  tribal  lands.  The  rule  does 
not  distinguish  where  properties  are 
located,  but  only  the  scope  of  tribal 
involvement. 

The  regulations  suggest  that  tribal 
governments  and  the  interested  public 
are  at  the  same  level  of  importance. 
This  concept  ignores  the  sovereign 
status  of  tribes  and,  as  a  result.  Federal 
agencies  are  disrespecting  some  tribal 


treaties.  An  important  statement  of  the 
tribal  government  role  is  missing.  With 
the  public  on  the  same  level  as  tribes, 
the  public  can  gain  access  to  documents 
that  may  compromise  the 
confidentiality  provisions  of  section 
106.  The  Council  disagrees.  Section 
800.2(c)(3)  of  the  rule  provides 
information  for  Federal  agencies 
regarding  sovereignty  and  the 
govemment-to-govemment 
responsibility.  The  public  is  simply 
notified  and  involved  as  appropriate 
but,  unlike  tribes  in  their  land  or 
regarding  historic  properties  of 
significance  to  them,  is  not  an  entiUed 
consulting  party. 

Legal  Authority 

Several  comments  questioned  the 
Council's  legal  authority  to  issue  the 
rule.  The  main  arguments  were  that:  (1) 
The  Coimcil  was  given  advisory 
functions  by  the  statute,  and  that  the 
proposed  rule  transformed  the  role  of 
the  Council  from  purely  advisory  to  one 
with  substantive  regulatory  authority 
over  other  Federal  agencies  and  parties; 
(2)  the  Council  could  only  issue 
regulations  regarding  how  it  issued  its 
comments  (from  the  "reasonable 
opportunity  to  comment"  provided  by 
section  106);  and  (3)  there  was  no 
statutory  basis  for  a  rule  that  dictates 
how  an  agency  takes  into  account  the 
effects  of  its  undertakings  or  the 
Council's  comments. 

The  Council  believes  that  the  rule  is 
properly  characterized  as  one  providing 
a  process  to  be  followed.  Nowhere  does 
the  rule  impose  an  outcome  on  a 
Federal  agency  as  to  how  it  will  decide 
whether  or  not  to  approve  an 
undertaking,  or  how.  The  rule  merely 
provides  a  process  that  assures  that  the 
Federal  agency  takes  into  account  the 
effects  of  the  undertaking  on  historic 
properties.  It  does  not  impose  in  any 
way  whatsoever  how  such  consideration 
will  affect  the  final  decision  of  the 
Federal  agency  on  the  undertaking.  The 
rule  does  not  provide  anyone  with  a 
veto  power  over  an  undertaking. 

Furthermore,  the  Council  beueves  it 
has  the  authority  to  promulgate  the 
present  rule.  Section  211  of  the  NHPA 
states  that:  "The  Council  is  authorized 
to  promulgate  such  rules  and 
regulations  as  it  deems  necessary  to 
govern  the  implementation  of  section 
106  of  [the  NHPA]  in  its  entirety."  The 
phrase  "in  its  entirety"  was  added  by 
the  1992  amendments  to  the  NHPA. 
Directly  talking  to  the  meaning  of  the 
"in  its  entirety"  amendment,  the 
summary  of  the  amendments  stated  that: 
"This  makes  clear  that  the  ACHP  has 
the  authority  to  define  not  only  how 
agencies  will  afford  the  Council  a 


reasonable  opportunity  to  comment,  but 
also  how  agencies  should  take  effects  on 
historic  properties  into  account  in  their 
planning."  Congressional  Record, 
Senate,  S  3575.  March  19,  1991.  This 
amendment  was  specifically  introduced 
to  address  the  authority  issues  raised 
earlier.  Thus,  it  is  clear  that  Congress 
has  given  the  Council  the  authority  to 
promulgate  rules,  such  as  the  present 
one.  setting  forth  how  Federal  agencies 
are  to  meet  all  their  section  106 
responsibilities  to  take  into  account  the 
effects  of  their  undertakings  on  historic 
properties,  as  well  as  to  provide  the 
Council  with  a  reasonable  opportunity 
to  comment. 

Moreover,  the  rule  is  solidly  based  on 
the  requirements  of  the  statute  and.  as 
Congress  intended,  provides  a 
predictable  framework  which  fleshes 
out  those  requirements.  As  stated 
before,  section  106  specifically  requires 
Federal  agencies  to  take  into  account  the 
effects  of  their  undertakings  on  historic 
properties.  16  U.S.C.  470f.  The  first 
general  step  in  the  process  under  the 
rule  requires  Federal  agencies  to 
identify  the  historic  properties  that  may 
be  affected  by  the  undertaking.  36  CFR 
800.4.  It  is  simply  impossible  for  an 
agency  to  take  into  account  the  effects 
of  its  undertaking  on  historic  properties 
if  it  does  not  even  know  what  those 
historic  properties  are  in  the  first  place. 

The  second  general  step  in  the 
process  is  for  the  Federal  agency  to 
assess  the  effects  of  the  undertaking  on 
the  historic  property.  36  CFR  800.5. 
Again,  an  agency  cannot  take  into 
account  effects  on  historic  properties  if 
it  does  not  first  assess  the  natiu«  of 
those  effects.  The  Council  has  utilized 
its  considered  expertise  on  historic 
preservation  to  create  the  criteria  of 
adverse  effect  that  guides  the  end  of  this 
step. 

The  third  general  step  in  the  process 
under  the  challenged  rule  is  to  consult 
to  attempt  resolving  adverse  effects  to 
historic  properties  (through  what  is 
called  a  Memorandum  of  Agreement),  if 
it  has  been  determined  the  effects  are 
actually  adverse.  36  CFR  800.6.  Such  an 
approach  is  explicitiy  sanctioned  by  the 
statute  under  Section  110(1)  of  the 
National  Historic  Preservation  Act.  16 
U.S.C.  470h-2(l).  Specifically,  Section 
110(1)  of  tbe  statute  states  that: 

With  respect  to  any  undertaking  subject  to 
section  106  which  adversely  affects  any 
[historic  property],  and  for  which  a  Federal 
agency  has  not  entered  into  an  agreement 
pursuant  to  regulations  issued  by  the 
Council,  the  head  of  such  agency  shall 
document  any  decision  made  pursuant  to 
section  106.  .  .  .  Where  a  section  106 
memorandum  of  agreement  has  been 
executed  with  respect  to  an  undertaking. 
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such  memorandum  shall  govern  the 
undertaking  and  all  its  parts. 

Id.  (emphasis  added).  It  bears 
mentioning  that  this  section  was 
amended  by  Congress  after  the  section 
106  rule  that  went  into  effect  in  1999. 
The  amendment  further  confonned  the 
statute  to  that  1999  rule,  which  was 
used  as  the  proposal  in  the  present 
rulemaking.  Specifically,  section  5(a)(8) 
of  HR  834,  amended  the  language  of 
section  110(1)  by  striking  "with  the 
Council"  and  inserting  "piusuant  to 
regulations  issued  by  the  Council." 

In  the  last  general  step  in  the  process, 
the  Council  issues  comments  to  the 
Federal  agencies  that  fail  to  resolve 
adverse  effects.  Such  a  step  is  obviously 
contemplated  in  the  requirements  of 
section  106  that  the  Council  be  given  "a 
reasonable  opportimity  to  comment."  16 
U.S.C.  470f. 

The  rule  does  provide  for  consultation 
with  various  parties  throughout  the 
process.  Such  consultation  requirements 
with  State  Historic  Preservation 
Officers,  Tribal  Historic  Preservation 
Officers  and  certain  federally  recognized 
Indian  Tribes  and  Native  Hawaiian 
Organizations  are  solidly  anchored  on 
statutory  requirements  that  Federal 
agencies  consult  with  such  parties.  See 
e.g.  16  U.S.C.  470a(b)(3)(I).  470a{d)(2), 
and  470a(d)(6)(B).  The  general  public  is 
also  given  a  general  role  under  the  rule, 
although  such  role  does  not  rise  to  the 
level  of  that  of  consulting  parties.  The 
Council  believes  this  role  for  the  public 
is  reasonable  and  authorized.  The 
Federal  agency's  consideration  of  how 
its  undertaking  affects  historic 
properties  is  enhanced  and  better 
informed  by  the  participation  of  the 
consulting  parties  and  die  general 
public,  for  whose  enjoyment  and 
enrichment  the  NHPA  seeks  to  protect 
historic  properties.  It  must  be  kept  in 
mind  that  such  public  is  the  one  that 
lives  in  the  communities  and  areas 
where  the  historic  properties  are 
located,  and  therefore  may  have 
uniquely  informed  viewpoints  as  to 
such  properties.  As  stated  above,  the 
rule  specifically  states  that  Federal 
agencies  can  use  their  own  procedures 
for  public  involvement  in  lieu  of  those 
under  subpart  B  of  this  rule,  so  long  as 
they  provide  adequate  opportunities 
consistent  with  the  rule.  Such 
procedural  consistency  is  no  more  than 
what  the  NHPA  requires  under  16 
U.S.C.  470h-2(a)(2)(E). 

Appointments  Clause 

Some  comments  argued  that  the 
present  rulemaking  process  violates  the 
Appointments  Clause  of  the 
Constitution.  This  argument  is 
summarized  as  follows:  (a)  The  section 


106  rule  that  went  into  effect  in  1999 
(1999  rule)  was  developed  and  adopted 
in  violation  of  the  Appointments  Clause 
due  to  the  participation  of  the  Chairman 
of  the  National  Trust  on  Historic 
Preservation  (the  Trust)  and  the 
President  of  the  National  Conference  of 
State  Historic  Preservation  Officers 
(NCSHPO)  (both  of  whom  are  members 
of  the  Coxmcil  not  appointed  by  the 
President)  in  the  development  and 
adoption  of  that  1999  rule;  and  (b)  since 
the  content  of  that  1999  rule  was  used 
as  the  proposed  rule  in  the  present 
rulemaking,  the  present  rulemaking 
process  is  incm-ably  tainted  and 
imconstitutional. 

The  Council  strongly  disagrees  with 
such  arguments.  As  has  been  stated 
before,  the  Trust  and  NCSHPO  have  not 
participated  in  any  way  whatsoever  in 
the  deliberations,  decisions,  votes,  or 
any  other  Council  activities  related  to 
this  rulemaking.  On  June  23,  2000,  the 
Council  membership,  minus  the 
representatives  of  the  Trust  and 
NCSHPO,  took  a  new  vote  on  the 
adoption  of  the  1999  rule.  It  voted  16- 
0  in  favor  of  the  1999  rule.  As  has  been 
stated  above,  that  1999  rule  was  the 
culmination  of  six  years  of  work  by  the 
Council  members,  Council  staff,  public 
comments  and  public  meetings. 

Again  without  the  participation  of  the 
representatives  of  the  Trust  and 
NCSHPO,  the  Council  proceeded  to  vote 
unanimously  in  favor  of  proceeding 
with  the  present  rulemalung  process, 
using  the  text  of  the  1999  rule  as  the 
proposed  rule.  Many  of  these  Council 
members  (all  Presidential  appointees) 
had  participated  in  the  drafting  and 
original,  unanimous  adoption  of  the 
1999  rule  on  February  of  1999.  On  June 
23,  2000,  they  decided  to  use  that  1999 
rule  as  the  proposed  rule.  On  November 
17,  2000,  after  taking  into  accoimt 
public  comment  and  changing  the 
proposed  rule  as  they  deemed 
appropriate,  these  Presidentially 
appointed  Council  members  (without 
the  participation  of  the  representatives 
of  the  Trust  and  NCSHPO)  voted  to 
adopt  the  final  rule  now  being 
published. 

Any  prior  involvement  in  the  rule 
does  not  represent  the  exercise  of 
significant  authority  pursuant  to  the 
laws  of  the  United  States  contemplated 
by  the  Appointments  Clause.  The 
Presidential  appointees  considering  the 
draft,  proposed  rule  diuing  the  2000 
rulemaking  process  were  at  full  liberty 
to  vote  against  it,  amend  it,  or  adopt  it. 
In  the  end,  the  final  decision  to  move 
forward  with  such  draft  was  in  their 
power. 

In  the  present  rulemaking,  any  act 
that  could  arguably  be  deemed  an 


exercise  of  significant  authority  has 
been  carried  out  solely  by  the  Council's 
Presidential  appointees. 

Other  Legal  Issues 

Certain  comments  indicated  a  belief 
that  the  proposed  rule  violates  the 
Establishment  Clause  of  the 
Constitution.  The  argiunents  stated  that 
to  the  extent  the  proposed  rule  requires 
Federal  agencies  to  conform  their 
decisionmaking  under  section  106  based 
on  the  "religious  and  cultural 
significance"  of  properties  (as 
determined  by  Tribes)  it  results  in  an 
excessive  entanglement  between  the 
government  and  religion,  impermissibly 
restricts  the  use  of  public  lands  on  the 
basis  of  religion,  and  impermissibly 
establishes  or  favors  religion,  in 
violation  of  the  Establishment  Clause. 

The  Council  strongly  disagrees.  The 
nde  does  not  require  Federal  agencies  to 
conform  their  decisionmaking  based  on 
the  religious  and  cultiiral  significance  of 
properties.  As  stated  before,  the  NHPA 
and  the  rule  only  clarify  that  properties 
of  religious  and  cultural  significance  to 
Tribes  "maybe  determined  to  be 
eligible  for  inclusion  on  the  National 
Register."  section  101(d)(6)(A)  of  the 
Nffi* A.  Like  any  other  property  of  any 
kind,  in  order  for  properties  with  such 
significance  to  be  considered  in  the 
section  106  process,  they  must  first  meet 
the  established,  objective,  secular 
criteria  of  the  National  Register  of 
Historic  Places.  The  determination  as  to 
whether  a  property  meets  that  criteria  is 
made  by  the  Federal  agency  in 
concurrence  widi  die  SHPO/THPO  or, 
in  the  case  of  disagreement,  by  the 
Keeper  of  the  National  Register. 
Furthermore,  once  a  historic  property 
has  been  so  identified,  all  that  Federal 
agencies  are  required  to  do  is  to  take 
into  account  the  effects  of  their 
undertaking  on  such  property.  Nothing 
whatsoever  in  the  rule  imposes  an 
obligation  on  the  Federal  agency  to 
change,  reject  or  approve  an 
undertciking  based  on  the  religious  and 
cultural  significance  of  a  property. 

The  rule  and  section  101(d)(6)  of  the 
NHPA  only  require  consultation  with 
Indian  Tribes  regarding  those  historic 
properties  of  significance  to  them.  The 
Federal  agency  must  consult  with  such 
Tribes,  but  is  nowhere  required  to  abide 
by  the  opinions  expressed  by  the  Tribes 
in  such  consultations.  Furthermore, 
such  consultation  provisions  are  fully 
justified  and  reasonable.  They  do  not 
provide  Tribes  with  a  "special 
treatment,"  but  rather  a  rational 
treatment.  Just  as  it  would  be  common 
sense  for  a  person  to  consult,  for 
example,  with  the  Navy  in  order  to  seek 
a  better  understanding  of  the  history  of 


Pearl  Harbor,  it  is  more  than  rational  to 
go  to  Tribes  to  seek  a  better 
understanding  of  historic  properties  to 
which  they  attach  a  religious  and 
cultiu-al  significance.  Due  to  their 
history  and  experience  with  such 
properties,  such  Tribes  are  in  a  specially 
advantageous  position  to  provide 
valuable  information  about  them.  At  the 
very  least,  the  Council  believes  that 
these  Tribal  consultation  provisions  of 
the  rule  and  of  section  101(d)(6)  of  the 
NHPA  are  tied  rationally  to  the 
fulfillment  of  the  Federal  Government's 
unique  obligations  towards  Tribes.  See 
Morton  v.  Mancari,  417  U.S.  535  (1974). 


rv.  Description  of  Meaning  and  Intent 
of  Specific  Sections 

The  following  information  clarifies 
the  meaning  and  intent  behind 
particular  sections  of  the  final  rule. 

Subpart  A — Purposes  and  Participants 

Section  800. lib}.  This  section  makes 
clear  that  references  in  the  section  106 
regulations  are  not  intended  to  give  any 
additional  authority  to  implementing 
guidelines,  policies  or  procedures 
issued  by  any  other  Federal  agency. 
Where  such  provisions  are  cited,  they 
are  simply  to  assist  users  in  finding 
related  guidance,  which  is  non-binding, 
or  requirements  of  related  laws,  which 
may  be  mandatory  depending  on  the 
particular  law  itself. 

Section  800.1(c).  The  purpose  of  this 
section  is  to  emphasize  the  flexibility  an 
Agency  Official  has  in  carrying  out  the 
steps  of  the  section  106  process,  while 
acknowledging  that  early  initiation  of 
the  process  is  essential  and  that  actions 
taken  to  meet  the  procedural 
requirements  must  not  restrict  the 
effective  consideration  of  alternatives 
related  to  historic  preservation  issues  in 
later  stages  of  the  process. 

Section  800.2(a).  The  term  "Agency 
Official"  is  intended  to  include  those 
Federal  officials  who  have  the  effective 
decision  making  authority  for  an 
undertaking.  This  means  the  ability  to 
agree  to  such  actions  as  may  be 
necessary  to  comply  with  section  106 
and  to  ensure  that  any  commitments 
made  as  a  result  of  the  section  106 
process  are  indeed  carried  out.  This 
authority  and  the  legal  responsibilities 
under  section  106  may  be  assumed  by 
non-Federal  officials  only  when  there  is 
clear  authority  for  such  an  arrangement 
under  Federal  law,  such  as  under 
certain  programs  administered  by  the 
Department  of  Housing  and  Urban 
Development.  This  subsection  indicates 
that  the  Federal  Agency  must  ensure 
that  the  Agency  Official  "takes  .  .  . 
financial  responsibility  for  section  106 
compliance  ..."  This  phrase  is  not  to 


be  construed  as  prohibiting  Federal 
agencies  from  passing  certain  section 
106  compliance  costs  to  applicants. 
Such  a  construction  of  the  regulation 
would  contravene  section  llQ(g)  of  the 
NHPA  and  16  U.S.C.  469c-2.  The  intent 
behind  the  reference  to  "financial 
responsibility"  in  the  regulation  is,  as 
stated  above,  to  ensiu-e  that  the  Agency 
Official  has  the  effective  decision 
making  authority  for  an  undertaking. 

Section  800.2(a)(1).  This  reference  to 
the  Secretary's  professional  standards  is 
intended  to  remind  Federal  agencies 
that  this  independent  but  related 
provision  of  the  Act  may  affect  their 
compliance  with  section  106. 

Section  800.2(a)(2).  This  provision 
allows,  but  does  not  require,  Federal 
agencies  to  designate  a  lead  agency  for 
section  106  compliance  piu-poses.  The 
lead  agency  carries  out  the  duties  of  the 
Agency  Official  for  all  aspects  of  the 
undertaking.  The  other  Federal  agencies 
may  assist  the  lead  agency  as  they 
mutually  agree.  When  compliance  is 
completed,  the  other  Federal  agencies 
may  use  the  outcome  to  document  their 
own  compliance  with  section  106  and 
must  implement  any  provisions  that 
apply  to  them.  This  provision  does  not 
prohibit  an  agency  to  independently 
pursue  compliance  with  section  106  for 
its  obligations  under  section  106, 
although  this  should  be  carefully 
coordinated  with  the  lead  agency.  A 
lead  agency  can  sign  the  Memorandum 
of  Agreement  for  other  agencies,  so  long 
as  that  is  part  of  the  agreement  among 
the  agencies  for  creating  the  lead  agency 
arrangement.  It  should  also  be  clear  in 
the  Memorandum  of  Agreement. 

Section  800.2(a)(4).  This  section  sets 
forth  the  general  concepts  of 
consultation.  It  identifies  the  duty  of 
Federal  agencies  to  consult  with  other 
partes  at  various  steps  in  the  section  106 
process  and  acknowledges  that 
consultation  varies  depending  on  a 
variety  of  factors.  It  also  encourages 
agencies  to  coordinate  section  106 
consultation  with  that  required  imder 
other  Federal  laws  and  to  use  existing 
agency  processes  to  promote  efficiency. 

Section  800.2(b}.  The  Council  will 
generally  not  review  the  determinations 
and  decisions  reached  in  accordance 
with  these  regulations  by  the  Agency 
Official  and  appropriate  consulting 
parties  and  not  participate  in  the  review 
of  most  section  106  cases.  However, 
because  the  statutory  obligation  of  the 
Federal  agency  is  to  afford  the  Council 
a  reasonable  opportunity  to  comment  on 
its  undertaking's  effects  upon  historic 
properties,  the  Council  will  oversee  the 
section  106  process  and  formally 
become  a  party  in  individual 
consultations  when  it  determines  there 


are  sufficient  grounds  to  do  so.  These 
are  set  forth  in  Appendix  A.  The 
Coimcil  also  will  provide  participants  in 
the  section  106  process  with  its  advice 
and  guidance  in  order  to  facilitate 
completion  of  the  section  106  review. 

Section  800.2(c).  This  section  sets  a 
standard  for  involving  various 
consulting  parties.  The  objective  is  to 
provide  parties  with  an  effective 
opportunity  to  participate  in  the  section 
106  process,  relative  to  the  interest  they 
have  to  the  historic  preservation  issues 
at  hand. 

Section  800.2(c)(1).  This  section 
recognizes  the  central  role  of  the  SHPO 
in  working  with  the  Agency  Official  on 
section  106  compliance  in  most  cases.  It 
also  delineates  the  manner  in  which  the 
SHPO  may  get  involved  in  the  section 
106  process  when  a  THPO  has  assumed 
SHPO  functions  on  tribal  lands. 

Section  800.2(c)(2).  The  role  of  THPQ 
was  created  in  the  1992  amendments  to 
the  Act.  This  section  tracks  the  statutory 
provision  relating  to  THPO  assumption 
of  the  SHPO's  section  106  role  on  tribal 
lands.  In  such  circumstances,  the  THPO 
substitutes  for  the  SHPO  and  the  SHPO 
participates  in  the  section  106  process 
only  as  specified  in  800.2(c)(1)  or  as  a 
member  of  the  public.  This  section  also 
specifies  that  in  those  instances  where 
an  undertaking  occurs  on  or  affects 
properties  on  tribal  lands  and  a  tribe  has 
not  officially  assumed  the  SHPO's 
section  106  responsibilities  on  those 
lands,  the  Agency  Official  still  consults 
with  the  SHPO,  but  also  consults  with 
a  representative  designated  by  the 
Indian  tribe.  Such  designation  is  made 
in  accordance  with  tribal  law  and 
procedures.  However,  if  the  tribe  has 
not  designated  such  a  representative, 
the  Agency  Official  would  consult  with 
the  tribe's  chief  elected  official,  such  as 
the  tribal  chairman. 

Section  800.2(c)(3).  This  section 
embodies  the  statutory  requirement  for 
Federal  agencies  to  consult  with  Indian 
tribes  and  Native  Hawaiian 
organizations  throughout  the  section 
106  process  when  they  attach  religious 
and  cultural  significance  to  historic 
properties  that  may  be  affected  by  an 
undertaking.  It  is  intended  to  promote 
continuing  and  effective  consultation 
with  those  parties  throughout  the 
section  106  process.  Such  consultation 
is  intended  to  be  conducted  in  a  manner 
that  is  fully  cognizant  of  the  legal  rights 
of  Indian  tribes  and  that  is  sensitive  to 
their  cultural  traditions  and  practices. 

Section  800.2(c)(3)(i).  This  subsection 
has  two  main  purposes.  First,  it 
emphasizes  the  importance  of  involving 
Indian  tribes  and  Native  Hawaiian 
organizations  early  and  fully  at  all 
stages  of  the  section  106  process. 
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Second,  Federal  agencies  should  solicit 
tribal  views  in  a  manner  that  is  sensitive 
to  the  governmental  structvires  of  the 
tribes,  recognizing  that  confidentiality 
and  communication  issues  may  require 
Federal  agencies  to  allow  more  time  for 
the  exchange  of  information.  Also,  this 
section  states  that  the  Agency  Official 
must  make  a  "reasonable  and  good  faith 
effort"  to  identify  interested  tribes  and 
Native  Hawaiian  organizations.  This 
means  that  the  Agency  Official  may 
have  to  look  beyond  reservations  and 
tribal  lands  in  the  project's  vicinity  to 
seek  information  on  tribes  that  had  been 
historically  located  in  the  area,  but  are 
no  longer  there. 

Section  800.2(c](3)(iii).  This 
subsection  emphasizes  the  need  to 
consult  with  Indian  tribes  on  a 
govemment-to-govemment  basis.  The 
Agency  Official  must  consult  with  the 
appropriate  tribal  representative,  who 
must  be  selected  or  designated  by  the 
tribe  to  speak  on  behalf  of  the  tribe. 
Matters  of  protocol  are  important  to 
Indian  tribes.  Indian  tribes  and  Native 
Hawaiian  organization  may  be  reluctant 
to  share  information  about  properties  to 
which  they  attach  religious  and  cultural 
significance.  Federal  agencies  should 
recognize  this  and  be  willing  to  identify 
historic  properties  without 
compromising  concerns  about 
confidentiality.  The  Agency  Official 
shoidd  also  be  sensitive  to  the  internal 
workings  of  a  tribe  and  allow  the  time 
necessary  for  the  tribal  decision  making 
process  to  operate. 

Section  800.2(c)(3)(iv).  This 
subsection  reminds  Federal  agencies  of 
the  statutory  duty  to  consult  with  Indian 
tribes  and  Native  Hawaiian 
organizations  whether  or  not  the 
undertaking  or  its  effects  occur  on  tribal 
land.  Agencies  should  be  particularly 
sensitive  in  identifying  areas  of 
traditional  association  with  tribes  or  a 
Native  Hawaiian  organizations,  where 
historic  properties  to  which  they  attach 
religious  and  cultural  significance  may 
be  found. 

Section  800.2(c)(3)(v).  Some  Federal 
agencies  have  or  may  want  to  develop 
special  working  relationships  with 
Indian  tribes  or  Native  Hawaiian 
organization  to  provide  specific 
arrangements  for  how  they  will  adhere 
to  the  steps  in  the  section  106  process 
and  enhance  the  participation  of  tribes 
and  Native  Hawaiian  organizations. 
Such  agreements  are  not  mandatory; 
they  may  be  negotiated  at  the  discretion 
of  Federal  agencies.  The  agreements 
caimot  diminish  the  rights  set  forth  in 
the  regulations  for  other  parties,  such  as 
the  SHPO,  without  that  party's  express 
consent. 


Section  800.2(c)(3)(vi).  The  signature 
of  tribes  is  required  where  a 
Memorandum  of  Agreement  concerns 
tribal  lands.  However,  if  a  tribe  has  not 
formally  assiuned  the  SHPO's 
responsibilities  under  section  101(d)(2) 
the  tribe  may  waive  its  signature  rights 
at  its  discretion.  This  will  allow  tribes 
the  flexibility  of  allowing  agreements  to 
go  forward  regarding  tribal  land,  but 
without  condoning  the  agreement  with 
their  signatiu'e. 

Section  800.2(c)(4).  Affected  local 
governments  must  be  given  consulting 
party  status  if  they  so  request.  Under 
§  800.3(f)(1),  Agency  Officials  are 
required  to  invite  such  local 
govenunents  to  be  consulting  parties. 
This  subsection  provides  for  that  status 
and  also  reminds  Federal  agencies  that 
some  local  governments  may  act  as  the 
Agency  Official  when  they  have 
assiuned  section  106  legal 
responsibilities,  such  as  under  certain 
programs  administered  by  the 
Department  of  Housing  and  Urban 
Development. 

Section  800.2(c)(5).  Applicants  for 
Federal  assistance  or  for  a  Federal 
permit,  license  or  other  approval  are 
entitled  to  be  consulting  parties.  Under 
§  800.3(f)(1),  Agency  Officials  are 
required  to  invite  them  to  be  consulting 
parties.  Also,  Federal  agencies  have  the 
legal  responsibility  to  comply  with 
section  106  of  the  NHPA.  In  fulfilling 
their  responsibilities.  Federal  agencies 
sometimes  choose  to  rely  on  applicants 
for  permits,  approvals  or  assistance  to 
begin  the  106  process.  The  intent  was  to 
allow  applicants  to  contact  SHPOs  and 
other  consulting  parties,  but  agencies 
must  be  mindful  of  their  govemment-to- 
govemment  consultation 
responsibilities  when  dealing  with 
Indian  tribes.  If  a  Federal  agency 
implements  its  106  responsibilities  in 
this  way,  the  Federal  agency  remains 
legally  responsible  for  the 
determinations.  Applicants  that  may 
assume  responsibilities  under  a 
Memorandum  of  Agreement  must  be 
consulting  parties  in  the  process  leading 
to  the  agreement. 

Section  800.2(c)(6).  This  section 
allows  for  the  possibility  that  other 
individuals  or  entities  may  have  a 
demonstrated  special  interest  in  an 
undertaking  and  that  Federal  agencies 
and  SHPO/THPOs  should  consider  the 
involvement  of  such  individuals  or 
entities  as  consulting  parties.  This  might 
include  property  owners  directly 
affected  by  the  undertaking,  non-profit 
organizations  with  a  direct  interest  in 
the  issues  or  affected  businesses.  Under 
§  800.3(f)(3),  upon  written  request  and 
in  consultation  with  the  SHPO/THPO 
and  any  Indian  tribe  upon  whose  tribal 


lands  an  undertaking  occurs  or  affects 
historic  properties,  an  Agency  Official 
may  allow  certain  individuals  under 
§  800.2(c)(6)  to  become  consulting 
parties. 

Section  800.2(d)(1).  Public 
involvement  is  a  critical  aspect  of  the 
106  process.  This  section  is  intended  to 
set  forth  a  standard  that  Federal 
agencies  must  adhere  to  as  they  go 
through  the  section  106  process.  The 
type  of  public  involvement  will  depend 
upon  various  factors,  including  but  not 
limited  to,  the  nature  of  the 
imdertaking,  the  potential  impact,  the 
historic  property,  and  the  likely  interest 
of  the  public.  Confidentiality  concerns 
include  those  specified  in  section  304  of 
the  Act  and  legitimate  concerns  about 
proprietary  information,  business  plans 
and  privacy  of  property  owners. 

Section  800.2(d)(2).  This  subsection  is 
intended  to  set  the  notice  standard. 
Notice,  with  sufficient  information  to 
allow  meaningful  comments,  must  be 
provided  to  the  public  so  that  the  public 
can  express  its  views  diuing  the  various 
stages  and  decision  making  points  of  the 
process. 

Section  800.2(d)(3).  It  is  intended  that 
Federal  agencies  have  flexibility  in  how 
they  involve  the  public,  including  the 
use  of  NEPA  and  other  agency  planning 
processes,  as  long  as  opportunities  for 
such  public  involvement  are  adequate 
and  consistent  with  subpart  A  of  the 
regidations. 

Subpart  B — The  section  106  Process 

Section  800.3.  This  new  section  is 
intended  to  encourage  Federal  agencies 
to  integrate  the  section  106  process  into 
agency  planning  at  its  earliest  stages. 

Section  800.3(a).  The  determination 
of  whether  or  not  an  undertaking  exists 
is  the  Agency  Official's  determination. 
The  Council  may  render  advice  on  the 
existence  of  an  imdertaking,  but 
ultimately  this  remains  a  Federal  agency 
decision. 

Section  800.3(a)(1).  This  section 
explains  that  if  there  is  an  undertaking, 
but  it  is  not  a  type  of  activity  that  has 
the  potential  to  affect  a  historic 
property,  then  the  agency  is  finished 
with  its  section  106  obligations.  There  is 
no  consultation  requirement  for  this 
decision. 

Section  800.3(a)(2).  This  is  a  reminder 
to  Federal  agencies  that  adherence  to 
the  standard  106  process  in  Subpart  B 
is  inappropriate  where  the  undertaking 
is  governed  by  a  program  alternative 
established  pursuant  to  §800.14. 

Section  800.3(b).  This  section  does 
not  impose  a  mandatory  requirement  on 
Federal  agencies.  It  emphasizes  the 
benefit  of  coordinating  compliance  with 
related  statutes  so  as  to  enhance 


efficiency  and  avoid  duplication  of 
efforts,  but  the  decision  is  up  to  the 
Agency  Official.  Agencies  are 
encouraged  to  use  the  information 
gathered  for  these  other  processes  to 
meet  section  106  needs,  but  the 
information  must  meet  the  standards  in 
these  regulations. 

Section  800.3(c).  This  sets  forth  the 
responsibility  to  properly  identify  the 
appropriate  SHPO  or  THPO  that  must  be 
consulted.  If  the  undertaking  is  on  or 
affects  historic  properties  on  tribal 
lands,  then  the  agency  must  determine 
what  tribe  is  involved  and  whether  the 
tribe  has  assumed  the  SHPO's 
responsibilities  for  section  106  under 
section  101(d)(2)  of  the  Act.  A  list  of 
such  tribes  is  available  from  the 
National  Park  Service. 

Section  800.3(c)(1).  This  section 
reiterates  that  the  tribe  may  assume  the 
role  of  the  SHPO  on  tribal  land  and 
tracks  the  language  of  the  Act  in 
specifying  how  certain  owners  of 
property  on  tribal  lands  can  request 
SHPO  involvement  in  a  section  106  case 
in  addition  to  the  THPO. 

Section  800.3(c)(2).  This  section  is  the 
State  counterpart  to  Federal  lead 
agencies  and  has  the  same  effect.  It 
allows  a  group  of  SHPOs  to  agree  to 
delegate  their  authority  under  these 
regulations  for  a  specific  underteiking  to 
one  SHPO. 

Section  800.3(c)(3).  This  section 
reinforces  the  notion  that  the  conduct  of 
consultation  may  vary  depending  on  the 
agency's  planning  process,  the  nature  of 
the  undertaking  and  the  nature  of  its 
effects. 

Section  800.3(c)(4).  This  section 
makes  it  clear  that  failure  of  an  SHPO/ 
THPO  to  respond  within  the  time 
frames  set  by  the  regulation  permit  the 
agency  to  assume  concurrence  with  the 
finding  or  to  consult  about  the  finding 
or  determination  with  the  Council  in  the 
SHPO/THPO's  absence.  It  also  makes 
clear  that  subsequent  involvement  by 
the  SHPO/THPO  is  not  precluded,  but 
the  SHPO/THPO  cannot  reopen  a 
finding  or  determination  that  it  failed  to 
respond  to  earlier. 

Section  800.3(d).  This  section 
specifies  that,  on  tribal  lands,  the 
Agency  Official  consults  with  both  the 
Indian  tribe  and  the  SHPO  wheji  the 
tribe  has  not  formally  assumed  the 
responsibilities  of  the  SHPO  under 
section  101(d)(2)  of  the  Act.  Ralso 
allows  the  section  106  process  to  be 
completed  even  when  the  SHPO  has 
decided  not  to  participate  in  the 
process,  and  for  the  SHPO  and  an 
Indian  tribe  to  develop  tailored 
agreements  for  SHPO  participation  in 
reviewing  undertakings  on  the  tribe's 
lands. 


Section  800.3(e).  This  section  requires 
the  Agency  Official  to  decide  early  how 
and  when  to  involve  the  public  in  the 
section  106  process.  It  does  not  require 
a  formal  "plan,"  although  that  might  be 
appropriate  depending  upon  the  scale  of 
the  undertaking  and  the  magnitude  of 
its  effects  on  historic  properties. 

Section  800.3(f).  This  is  a  particularly 
important  section,  as  it  requires  the 
Agency  Official  at  an  early  stage  of  the 
section  106  process  to  consult  with  the 
SHPO/THPO  to  identify  those 
organizations  and  individuals  that  will 
have  the  right  to  be  consulting  parties 
under  the  terms  of  the  regulations. 
These  include  local  governments, 
Indian  tribes  and  Native  Hawaiian 
organizations  and  applicants  for  Federal 
assistance  or  permits,  especially  those 
who  may  assume  a  responsibility  under 
a  Memorandum  of  Agreement  (see 
§  800.6(c)(2)(ii)).  Others  may  request  to 
be  consulting  parties,  but  that  decision 
is  up  to  the  Agency  Official. 

Section  800.3(g).  This  section  makes  it 
clear  that  an  Agency  Official  can 
combine  individual  steps  in  the  section 
106  process  with  the  consent  of  the 
SHPO/THPO.  Doing  so  must  protect  the 
opportunity  of  the  public  and 
consulting  partes  to  participate  fully  in 
the  section  106  process  as  envisioned  in 
§800.2. 

Section  800.4(a).  This  section  sets 
forth  the  consultative  requirements 
involved  in  the  scoping  efforts  at  the 
beginning  stages  of  the  identification 
process.  The  Agency  Official  must 
consult  with  the  SHPO/THPO  in 
fulfilling  the  steps  in  subsections  (1) 
through  (4).  This  section  emphasizes  the 
need  to  consult  with  the  SHPO/THPO  at 
all  steps  in  the  scoping  process.  It  also 
highlights  the  need  to  seek  information 
fi-om  Indian  tribes  and  Native  Hawaiian 
organizations  with  regard  to  properties 
to  which  they  attach  religious  and 
cultural  significance,  while  being 
sensitive  to  confidentiality  concerns. 
Where  Federal  agencies  are  engaged  in 
an  action  that  is  on  or  may  affect 
ancestral,  aboriginal  or  ceded  lands. 
Federal  agencies  must  consult  with 
Indian  tribes  and  Native  Hawaiian 
organizations  with  regard  to  historic 
properties  of  traditional  religious  and 
cultural  significance  on  such  lands. 

Section  800.4(b).  This  section  sets  out 
the  steps  an  Agency  Official  must  follow 
to  identify  historic  properties.  It  is  close 
to  the  section  1 06  process  under  the 
1986  regulations,  with  increased 
flexibility  of  timing  and  greater 
involvement  of  Indian  tribes  and  Native 
Hawaiian  organizations  in  accordance 
with  the  1992  amendments  to  the  Act. 
Section  800.4(b)(1).  This  section  on 
level  of  effort  required  during  the 


identification  processes  has  been  added 
to  allow  for  flexibility.  It  sets  the 
standard  of  a  reasonable  and  good  faith 
effort  on  behalf  of  the  agency  to  identify 
properties  and  provides  that  the  level  of 
effort  in  the  identification  process 
depends  on  numerous  factors  including, 
among  others  listed,  the  nature  of  the 
undertaking  and  its  corresponding 
potential  effects  on  historic  properties. 

Section  800.4(b)(2).  This  new  section 
is  also  intended  to  provide  Federal 
agencies  with  flexibility  when  several 
alternatives  are  under  consideration  and 
the  nature  of  the  undertaking  and  its 
potential  scope  and  effect  has  therefore 
not  yet  been  completely  defined.  The 
section  also  allows  for  deferral  of  final 
identification  and  evaluation  if 
provided  for  in  an  agreement  with  the 
SHPO/THPO  or  other  circumstances. 
Under  this  phased  alternative.  Agency 
Officials  are  required  to  follow  up  with 
full  identification  and  evaluation  once 
project  alternatives  have  been  refined  or 
access  has  been  gained  to  previously 
restricted  areas.  Any  further  deferral  of 
final  identification  would  complicate 
the  process  and  jeopardize  an  adequate 
assessment  of  effects  and  resolution  of 
adverse  effects. 

Section  800.4(c).  This  section  sets  out 
the  process  for  determining  the  National 
Register  eligibility  of  properties  not 
previously  evaluated  for  historic 
significance. 

Section  800.4(c)(2).  This  section 
provides  that  if  an  Indian  tribe  or  Native 
Hawaiian  organization  disagrees  with  a 
determination  of  eligibility  involving  a 
property  to  which  it  attaches  religious 
and  cultural  significance,  then  the  tribe 
can  ask  the  Council  to  request  that  the 
Agency  Official  obtain  a  determination 
of  eligibility.  The  Council  retains  the 
discretion  as  to  whether  or  not  it  should 
make  the  request  of  the  Agency  Official. 
This  section  was  intended  to  provide  a 
way  to  ensure  appropriate 
determinations  regarding  properties, 
located  off  tribal  lands,  to  which  tribes 
attach  religious  and  cultural 
significance. 

Section  800.4(d)(1).  This  section 
describes  the  closure  point  in  the 
section  106  process  where  no  historic 
properties  are  found  or  no  effects  on 
historic  properties  are  found.  Consulting 
parties  must  be  specifically  notified  of 
the  determination,  but  members  of  the 
public  need  not  receive  direct 
notification;  the  Federal  agency  must 
place  its  documentation  in  a  public  file 
prior  to  approving  the  undertaking,  and 
provide  access  to  the  information  when 
requested  by  the  public.  Once  the 
consulting  parties  are  notified,  the 
SHPO/THPO  has  30  days  to  object  to  the 
determination.  The  Council  may  also 
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object  on  its  own  initiative  within  the 
time  period.  Lack  of  such  objection 
within  the  30  day  period  means  that  the 
agency  need  not  take  further  steps  in  the 
Section  106  process. 

Section  800.4(d)(2).  This  section 
requires  that  the  Federal  agency  proceed 
to  the  adverse  effect  determination  step 
where  it  finds  that  historic  properties 
may  be  affected  or  the  SHPO/THPO  or 
Council  objects  to  a  no  historic 
properties  affected  finding.  The  agency 
must  notify  all  consulting  parties. 

Section  800.5(a).  This  section 
provides  for  Indian  tribe  and  Native 
Hawaiian  organization  consultation 
where  historic  properties  to  which  they 
attach  religious  and  cultural 
significance  are  involved.  This  section 
also  requires  the  Agency  Official  to 
consider  the  views  of  consulting  parties 
and  the  public  that  have  already  been 
provided  to  the  Federal  agency. 

Section  800.5(a)(1).  This  section 
codifies  the  practice  of  the  Council  in 
considering  both  direct  and  indirect 
effects  in  making  an  adverse  effect 
determination.  This  section  allows  for 
consideration  of  effects  on  the 
qualifying  characteristics  of  a  historic 
property  that  may  not  have  been  part  of 
the  property's  original  eligibility 
evaluation.  The  last  sentence  in  this 
section  is  intended  to  amplify  the 
indirect  effects  concept,  similar  to  the 
NEPA  regulations,  which  calls  for 
consideration  of  such  effects  when  they 
are  reasonably  foreseeable  effects. 

Section  800.5(a)(2)(ii].  The  list  of 
examples  of  adverse  effects  has  been 
modified  by  eliminating  the  exceptions 
to  the  adverse  effect  criteria.  However, 
if  a  property  is  restored,  rehabilitated, 
repaired,  maintained,  stabilized, 
remediated  or  otherwise  changed  in 
accordance  with  the  Secretary's 
standards,  then  it  will  not  be  considered 
an  adverse  effect. 

Section  800.5(a)(2)(iii).  This 
subsection,  along  with  §800.5(a)(2)(l), 
would  encompass  recovery  of 
archeological  data  as  an  adverse  effect, 
even  if  conducted  in  accordance  with 
the  Secretary's  standards.  This 
acknowledges  the  reality  that 
destruction  of  a  site  and  recovery  of  its 
information  and  artifacts  is  adverse.  It  is 
intended  that  in  eliminating  data 
recovery  as  an  exception  to  the  adverse 
effect  criteria.  Federal  agencies  will  be 
more  inclined  to  pursue  other  forms  of 
mitigation,  including  avoidance  and 
preservation  in  place,  to  protect 
archeological  sites. 

Section  800.5(a)(2)(iv).  This  section 
tracks  the  National  Register  criteria 
regarding  the  relation  of  alterations  to  a 
property's  use  or  setting  to  the 
significance  of  the  property. 


Section  800.5(a)(2)(v).  This  section 
tracks  the  language  of  the  National 
Register  criteria  as  it  pertains  to  the 
property's  integrity. 

Section  800.5(a)(2)(vi).  This  section 
acknowledges  that  where  properties  of 
religious  and  cultural  significance  to 
Indian  tribes  or  Native  Hawaiian 
organizations  are  involved,  neglect  and 
deterioration  may  be  recognized  as 
qualities  of  those  properties  and  thus 
may  not  necessarily  constitute  an 
adverse  effect. 

Section  800.5(a)(2)(vii).  If  a  property 
is  transferred  leased  or  sold  out  of 
Federal  ownership  with  proper 
preservation  restrictions,  then  it  will  not 
be  considered  an  adverse  effect. 
Transfer  between  Federal  agencies  is  not 
an  adverse  effect  per  se;  the  purpose  of 
the  transfer  should  be  evaluated  for 
potential  adverse  effects,  so  that  they 
can  be  considered  before  the  transfer 
takes  place. 

Section  800.5(a)(3).  This  section  is 
intended  to  allow  flexibility  in  Federal 
agency  decision  making  processes  and 
to  recognize  that  phasing  of  adverse 
effect  determinations,  like  identification 
and  evaluation,  is  appropriate  in  certain 
planning  and  approval  circumstances, 
such  as  the  development  of  linear 
projects  where  major  corridors  are  first 
assessed  and  then  specific  route 
alignment  decisions  are  made 
subsequently. 

Section  800.5(b).  This  section  allows 
SHPO/THPO's  the  ability  to  suggest 
changes  in  a  project  or  suggest 
conditions  so  that  adverse  effects  can  be 
avoided  and  thus  result  in  a  no  adverse 
effect  determination.  It  is  also  written  to 
emphasize  that  a  finding  of  no  adverse 
effect  is  only  a  proposal  when  the 
Agency  Official  submits  it  to  the  SHPO/ 
THPO  for  review.  This  provision  also 
acknowledges  that  the  practice  of 
"conditional  No  Adverse  Effect 
determinations"  is  acceptable. 

Section  800.5(c).  The  Coimcil  will  not 
review  "no  adverse  effect" 
determinations  on  a  routine  basis.  The 
Council  will  intervene  and  review  no 
adverse  effect  determinations  if  it  deems 
it  appropriate  based  on  the  criteria 
listed  in  Appendix  A  or  if  the  SHPO/ 
THPO  or  another  consulting  party  and 
the  Federal  agency  disagree  on  the 
finding  and  the  agency  cannot  resolve 
the  disagreement.  The  SHPO/THPO  and 
any  consulting  party  wishing  to  disagree 
to  the  finding  must  do  so  within  the  30- 
day  review  period.  If  Indian  tribes  or 
Native  Hawaiian  organizations  disagree 
with  the  finding,  they  can  request  the 
Council's  review  directly,  but  this  must 
be  done  within  the  30  day  review 
period.  If  a  SHPO/THPO  fails  to  respond 
to  an  Agency  Official  finding  within  the 


30  day  review  period,  then  the  Agency 
Official  can  consider  that  to  be  SHPO/ 
THPO  agreement  with  the  finding. 
When  a  finding  is  submitted  to  the 
Council,  it  will  have  15  days  for  review; 
if  it  fails  to  respond  within  the  15  days, 
then  the  Agency  Official  may  assume 
Council  concurrence  with  the  finding. 
When  it  reviews  no  adverse  effect 
determinations,  the  Council  will  limit 
its  review  to  whether  or  not  the  criteria 
have  been  correctly  applied. 

Section  800.5(d).  Agencies  must 
retain  records  of  their  findings  of  no 
adverse  effect  and  make  them  available 
to  the  public.  This  means  that  the  public 
should  be  given  access  to  the 
information,  subject  to  FOLA  and  other 
statutory  limits  on  disclosure  such  as 
section  304  of  the  NHPA,  when  they  so 
request.  Failure  of  the  agency  to  carry 
out  the  undertaking  in  accordance  with 
the  finding  requires  the  Agency  Official 
to  reopen  the  section  106  process  and 
determine  whether  the  altered  course  of 
action  constitutes  an  adverse  effect.  A 
finding  of  adverse  effect  requires  further 
consultation  on  ways  to  resolve  it. 

Section  800.6(a)(1).  When  adverse 
effects  are  found,  the  consultation  must 
continue  among  the  Federal  agency. 
SHPO/THPO  and  consulting  parties  to 
attempt  to  resolve  them.  The  Agency 
Official  must  notify  the  Council  when 
adverse  effects  are  found  and  should 
invite  the  Council  to  participate  in  the 
consultation  when  the  circumstances  in 
§800.6{a)(l)(i)(AHC)  exist.  A 
consulting  party  may  also  request  the 
Council  to  join  the  consultation.  The 
Coimcil  will  decide  on  its  participation 
within  15  days  of  receipt  of  a  request, 
basing  its  decision  on  the  criteria  set 
forth  in  Appendix  A.  Whenever  the 
Council  decides  to  join  the  consultation, 
it  must  notify  the  Agency  Official  and 
the  consulting  parties.  It  must  also 
advise  the  head  of  the  Federal  agency  of 
its  decision  to  participate.  This  is 
intended  to  keep  the  policy  level  of  the 
Federal  agency  apprized  of  those  cases 
that  the  Council  has  determined  present 
issues  significant  enough  to  warrant  its 
involvement. 

Section  800.6(a)(2).  This  section 
allows  for  the  entry  of  new  consulting 
parties  if  the  agency  and  the  SHPO/ 
THPO  (and  the  Council,  if  participating) 
agree.  If  they  do  not  agree,  it  is  desirable 
for  them  to  seek  the  Council's  opinion 
on  the  involvement  of  the  consulting 
party.  Any  party,  including  applicants, 
licensees  or  permittees,  that  may  have 
responsibilities  under  a  Memorandum 
of  Agreement  must  be  invited  to 
participate  as  consulting  parties  in 
reaching  the  agreement. 

Section  800.6(a)(3).  This  section 
specifies  the  Agency  Official's 


obligation  to  provide  project 
documentation  to  all  consulting  partes 
at  the  beginning  of  the  consultation  to 
resolve  adverse  effects.  Particular  note 
should  be  made  of  the  reference  to  the 
confidentiality  provisions. 

Section  800.6(a)(4).  The  Federal 
agency  must  provide  an  opportimity  for 
members  of  the  public  to  express  their 
views  on  an  undertaking.  The  provision 
embodies  the  principles  of  flexibility, 
relating  the  agency  effort  to  various 
aspects  of  the  undertaking  and  its  effects 
upon  historic  properties.  The  Federal 
agency  must  provide  them  with  notice 
such  that  the  public  has  enough  time 
and  information  to  meaningfully 
comment.  If  all  relevant  information 
was  provided  at  earlier  stages  in  the 
process  in  such  a  way  that  a  wide 
audience  was  reached,  and  no  new 
information  is  available  at  this  stage  in 
the  process  that  would  assist  in  the 
resolution  of  adverse  effects,  then  a  new 
public  notice  may  not  be  warranted. 
However,  this  presiunes  that  the  public 
had  the  opportunity  to  make  its  views 
known  on  ways  to  resolve  the  adverse 
effects. 

Section  800.6(a)(5).  Although  it  is  in 
the  interest  of  the  public  to  have  as 
much  information  as  possible  in  order 
to  provide  meaningful  comments,  this 
section  acknowledges  that  information 
may  be  withheld  in  accordance  with 
section  304  of  the  NHPA. 

Section  800.6(b).  If  the  Council  is  not 
a  part  of  the  consultation,  then  a  copy 
of  the  Memorandum  of  Agreement  must 
be  sent  to  the  Council  so  that  the 
Council  can  include  it  in  its  files  to  have 
an  understanding  of  a  Federal  agency's 
implementation  of  section  106.  This 
does  not  provide  the  Council  an 
opportunity  to  reopen  the  specific  case, 
but  may  form  the  basis  for  other  actions 
or  advice  related  to  an  agency's  overall 
performance  in  the  section  106  process. 

Section  800.6(b)(1).  When  resolving 
adverse  effects  without  the  Council.  Ae 
Agency  Official  consults  with  the 
SHPO/THPO  and  other  consulting 
parties  to  develop  a  Memorandum  of 
Agreement.  If  this  is  achieved,  the 
agreement  is  executed  between  the 
Agency  Official  and  the  SHPO/THPO 
and  filed  with  required  documentation 
with  the  Council.  This  filing  is  the 
formal  conclusion  of  the  section  106 
process  and  must  occur  before  the 
undertaking  is  approved.  Standard 
treatments  adopted  by  the  Council  may 
set  expedited  ways  for  competing 
memoranda  of  agreement  in  certain 
circumstances. 

Section  800.6(b)(2).  When  the  Council 
is  involved,  the  consultation  proceeds 
in  the  same  manner,  but  the  agreement 
of  the  Agency  Official,  the  SHPO/THPO 


and  the  Council  is  required  for  a 
Memorandum  of  Agreement. 

Section  800.6(c).  This  section  details 
the  provisions  relating  to  Memoranda  of 
Agreement.  This  document  evid^ces 
an  agency's  compliance  with  section 
106  and  the  agency  is  obligated  to 
follow  its  terms.  Failiu^  to  do  so 
requires  the  Agency  Official  to  reopen 
the  section  106  process  and  bring  it  to 
suitable  closure  as  prescribed  in  the 
regulations. 

Section  800.6(c)(1).  This  section  sets 
forth  the  rights  of  signatories  to  an 
agreement  and  identifies  who  is 
required  to  sign  the  agreement  under 
specific  circiumstances.  The  term 
"signatory"  has  a  special  meaning  as 
described  in  this  section,  which  is  the 
ability  to  terminate  or  agree  to  amend 
the  Memorandum  of  Agreement.  The 
term  does  not  include  others  who  sign 
the  agreement  as  concurring  parties. 

Section  800. 6(c)(2).  Certain  parties 
may  be  invited  to  be  signatories  in 
addition  to  those  specified  in 
§  800.6(c)(1).  They  include  individuals 
and  organizations  that  should,  but  do 
not  have  to,  sign  agreements.  It  is 
particularly  desirable  to  have  parties 
who  assume  obligations  under  the 
agreement  become  formal  signatories. 
However,  once  invited  signatories  sign 
MO  As.  they  have  the  same  rights  to 
terminate  or  amend  the  MOA  as  the 
other  signatories. 

Section  800.6(c)(3).  Other  parties  may 
be  invited  to  concur  in  agreements. 
They  do  not  have  the  rights  to  amend 
or  terminate  an  MOA.  Their  signatvue 
simply  shows  that  they  are  familiar  with 
the  terms  of  the  agreement  and  do  not 
object  to  it. 

Sections  800.6(c)(4)-{9).  These 
sections  set  forth  specific  features  of  a 
Memorandum  of  Agreement  and  the 
way  it  can  be  terminated  or  amended. 

Section  800. 7.  This  section  specifies 
what  happens  when  the  consulting 
parties  cannot  reach  agreement.  Usually 
when  consultation  is  terminated,  the 
Council  renders  advisory  comments  to 
the  head  of  the  agency,  which  must  be 
considered  when  the  final  agency 
decision  on  the  undertaking  is  made. 

Section  800.7(a)(1).  This  section 
requires  that  the  head  of  the  agency  or 
an  Assistant  Secretary  or  officer  with 
major  department-wide  or  agency-wide 
responsibilities  must  request  Coimcil 
comments  when  the  Agency  Official 
terminates  consultation.  Section  110(1) 
of  the  NHPA  requires  heads  of  agencies 
to  document  their  decision  when  an 
agreement  has  not  been  reached  under 
section  106.  If  the  agency  head  is 
responsible  for  documenting  the 
decision,  it  is  appropriate  that  the  same 


individual  request  the  Council's 
comments. 

Section  800.7(a)(2).  This  section 
allows  the  Council  and  the  Agency 
Official  to  conclude  the  section  106 
process  with  a  Memorandum  of 
Agreement  between  them  if  the  SHPO 
terminates  consultation. 

Section  800.7(a)(3).  ff  a  THPO 
terminates  consultation,  there  can  be  no 
agreement  with  regard  to  undertakings 
that  are  on  or  affect  properties  on  tribial 
lands  and  the  Council  will  issue  formal 
comments.  This  provision  respects  the 
tribe's  unique  sovereign  status  with 
regard  to  its  lands. 

Section  800.7(a)(4).  This  section 
governs  cases  where  the  Council 
terminates  consultation.  In  that  case,  the 
Council  has  the  duty  to  notify  all 
consulting  parties  prior  to  commenting. 
The  role  given  to  the  Federal 
Preservation  Officer  is  intended  to  fulfill 
the  NHPA's  goal  of  having  a  central 
official  in  each  agency  to  coordinate  and 
facilitate  the  agency's  involvement  in 
the  national  historic  preservation 
program. 

Section  800.7(b).  This  section  allows 
the  Council  to  provide  advisory 
comments  even  though  it  has  signed  a 
Memorandum  of  Agreement.  It  is 
intended  to  give  the  Council  the 
flexibility  to  provide  comments  even 
where  it  has  agreed  to  sign  an  MOA. 
Such  comments  might  elaborate  upon 
particular  matters  or  provide 
suggestions  to  Federal  agencies  for 
future  undertakings. 

Section  800.7(c).  This  section  gives 
the  Council  45  days  to  provide  its 
comments  to  the  head  of  the  agency  for 
a  response  by  the  agency  head.  When 
submitting  its  comments,  the  Council 
will  also  provide  the  comments  to  the 
Federal  Preservation  Officer,  among 
others,  for  information  purposes. 

Section  800.7(c)(4).  This  section 
specifies  what  it  means  to  "document 
the  agency  head's  decision"  as  required 
by  section  110(1)  when  the  Council 
issues  its  comment  to  the  agency  head. 

Section  800.8.  This  major  section 
guides  how  Federal  agencies  can 
coordinate  the  section  106  process  with 
NEPA  compliance.  It  is  intended  to 
allow  compliance  with  section  106  to  be 
incorporated  into  the  NEPA 
documentation  process  while  preserving 
the  legal  requirements  of  each  statute. 

Section  800.8(a)(1).  This  section 
encourages  agencies  to  coordinate  NEPA 
and  section  106  compliance  early  in  the 
planning  process.  It  emphasizes  that 
impacts  on  historic  properties  should  be 
considered  when  an  agency  makes 
evaluations  of  its  NEPA  obligations,  but 
makes  clear  that  an  adverse  effect 
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finding  does  not  automatically  trigger 
preparation  of  cin  EIS. 

Section  800.8(a)(2).  This  section 
encourages  consulting  parties  in  the 
section  106  process  to  be  prepared  to 
consult  with  the  Agency  Official  early 
in  the  NEPA  process. 

Section  800.8(a)(3).  This  section 
encoiu-ages  agencies  to  include  historic 
preservation  issues  in  the  development 
of  various  NEPA  assessments  and 
documents.  This  is  essential  for 
effective  coordination  between  the  two 
processes.  It  is  intended  to  discourage 
agencies  from  postponing  consideration 
of  historic  properties  under  NEPA  until 
later  initiation  of  the  section  106 
process. 

Section  800.8(b).  This  section  notes 
that  a  project,  activity  or  program  that 
falls  within  a  NEPA  categorical 
exclusion  may  still  require  section  106 
review.  An  exclusion  from  NEPA  does 
not  necessarily  mean  that  section  106 
does  not  apply. 

Section  800.8(c).  This  section  offers 
Federal  agencies  an  opportunity  for 
major  procedural  streamlining  when 
NEPA  and  section  106  both  apply  to  a 
project.  It  allows  the  agency,  when 
specific  standards  are  met,  to  substitute 
preparation  of  an  EA  or  an  EIS  for  the 
specific  steps  of  the  section  106  process 
set  out  in  these  regulations. 

Section  800.8(c)(1).  This  section  lists 
the  standards  that  must  be  adhered  to 
when  developing  NEPA  documents  that 
are  intended  to  incorporate  106 
compliance.  They  are  intended  to 
ensure  that  the  objectives  of  the  section 
106  process  are  being  met  even  though 
the  specific  steps  of  the  process  are  not 
being  followed. 

Section  800.8(c)(2).  This  section 
provides  for  Council  and  consulting 
party  review  of  the  agency's 
environmental  document  within 
NEPA's  public  comment  review  time 
frame.  Consulting  parties  and  the 
Council  may  object  prior  to  or  within 
this  time  frame  to  adequacy  of  the 
dociunent. 

Section  800.8(c)(3).  If  there  is  an 
objection  to  the  NEPA  document,  the 
Council  has  30  days  to  state  whether  or 
not  it  agrees  with  the  objection.  If  the 
Council  agrees  with  the  objection,  the 
Agency  Official  must  complete  the 
section  106  process  through 
developmefit  of  a  Memorandum  of 
Agreement  or  obtaining  formal  Council 
comment  (§  800.6-7).  If  it  does  not,  then 
the  Agency  Official  can  complete  its 
review  under  §  800.8. 

Section  800.8(c)(4).  This  subsection 
explains  how  Agency  Officials  using 
NEPA  coordination  must  finalize  their 
section  106  compliance  for  those  cases 
where  an  adverse  effect  is  found.  The 


Agency  must  document  the  proposed 
mitigation  measures.  A  binding 
commitment  with  the  proposed 
measures  must  be  adopted.  In  the  case 
of  a  FONSI,  the  binding  commitment 
must  be  in  the  form  of  an  MO  A,  drafted 
in  accordance  with  §  800.6(c).  Although 
the  regulations  do  not  send  Agency 
Officials  back  to  §  800.6(b)  (regarding 
consultation  towards  an  MOA),  Agency 
Officials  are  reminded  of  the  standards 
they  must  still  follow  under 
§  860.8(c)(1).  and  specifically  the 
mitigation  measures'  consultation  under 
§  800.8(c)(l)(v).  In  the  case  of  an  EIS, 
although  a  Memorandum  of  Agreement 
imder  §  800.6(c)  is  not  required,  an 
appropriate  binding  commitment  must 
still  be  adopted.  Finally,  the  subsection 
also  clarifies  the  Agency  Officicd's 
obligation  to  ensure  that  its  approval  of 
the  undertaking  is  conditioned 
accordingly. 

Section  800.8(c)(5).  This  section 
requires  Federal  agencies  to  supplement 
their  NEPA  documents  or  abide  by 
§§  800.3  through  800.6  in  the  event  of  a 
change  in  the  proposed  undertaking  that 
alters  the  undertaking's  impact  on 
historic  properties. 

Section  800.9.  This  section  delineates 
the  methods  the  Council  will  use  to 
oversee  the  operation  of  the  section  106 
process.  The  Council  draws  upon  its 
general  advisory  powers  and  specific 
provisions  of  the  NHPA  to  conduct 
these  actions. 

Section  800.9(a).  This  section 
emphasizes  the  right  of  the  Council  to 
provide  advice  at  any  time  in  the 
process  on  matters  related  to  the  section 
106  process. 

Section  800.9(b).  A  foreclosure  means 
that  an  agency  has  gone  forward  with  an 
undertaking  to  such  an  extent  that  the 
Council  can  not  provide  meaningful 
comments.  A  finding  of  foreclosure  by 
the  Council  means  that  the  Council  has 
determined  that  the  Federal  agency  has 
not  fulfilled  its  section  106 
responsibilities  with  regard  to  the 
undertaking.  Such  a  finding  does  not 
trigger  any  specific  action,  but 
represents  the  opinion  of  the  Council  as 
the  agency  charged  by  statute  with 
issuing  the  regulations  that  implement 
section  106. 

Section  800.9(c).  This  section 
reiterates  the  requirements  of  section 
llO(k)  of  die  Act  added  in  1992.  It  also 
provides  a  process  by  which  the  Council 
will  comment  if  the  Federal  agency 
decides  that  circumstances  may  justify 
granting  the  assistance.  If  after 
considering  the  comments,  the  Federal 
agency  does  decide  to  grant  the 
assistance,  then  the  Federal  agency  must 
comply  with  section  106  for  any  historic 
properties  that  still  may  be  affected. 


This  does  not  require  duplication  of 
consultation  that  may  have  already 
taken  place  with  the  Council  in  the 
course  of  addressing  llO(k),  but  is 
intended  to  ensure  that  the  agency  has 
meemingful  consultation  with  the 
Council  as  to  mitigating  adverse  effects 
if  the  agency  decides  to  proceed  with 
approving  the  undertaking. 

Section  800.9(d).  As  the  Council 
reduces  its  involvement  in  routine 
cases,  it  will  be  focusing  its  efforts  more 
and  more  on  agency  programs  and 
overall  comphance  with  the  section  106 
process.  The  NHPA  authorizes  the 
Council  to  obtain  information  from 
Federal  agencies  and  make 
recommendations  on  improving 
operation  of  the  section  106  process.  If 
the  Council  finds  that  an  agency  or  a 
SHPO/THPO  has  not  carried  out  its 
section  106  responsibilities  properly,  it 
may  enter  the  section  106  process  on  an 
individual  case  basis  to  make 
improvement.  The  Council  may  also 
review  agency  operations  and 
performance  and  make  specific 
recommendations  for  improvement 
under  section  202(a)(6)  of  the  Act. 

Section  800. 1 0.  Tbis  section  provides 
a  process  for  how  Federal  agencies  must 
afford  the  Council  a  reasonable 
opportunity  to  comment  on  historic 
landmarks.  It  is  largely  unchanged  from 
the  process  under  previous  regulations. 

Section  800.11.  This  section  sets  forth 
the  requirements  for  documentation  at 
various  steps  in  the  section  106  process. 
It  makes  docimaentation  requirements 
clearer  and  promotes  agency  use  of 
documentation  prepared  for  other 
planning  requirements. 

Section  800.11(a).  The  section  allows 
for  the  phasing  of  documentation 
requirements  when  an  agency  is 
conducting  phased  identification  and 
evaluation.  The  Council  can  advise  on 
the  resolution  of  disputes  over 
adherence  to  documentation  standards. 
However,  the  ultimate  responsibility  for 
compiling  adequate  documentation  rests 
with  the  agency.  During  the 
consideration  of  any  disputes  over 
documentation,  the  process  is  not 
formally  suspended.  However,  agencies 
should  resolve  significant  disputes 
before  going  forward  too  far  in  the 
section  106  process  in  order  to  avoid 
subsequent  delays. 

Section  800.11(b).  This  section  allows 
for  the  use  of  documents  prepared  for 
NEPA  or  other  agency  planning 
processes  to  fulfill  this  provision  as  long 
as  those  documents  meet  the  standards 
in  this  section. 

Section  800.11(c).  This  section  is 
intended  to  protect  the  rights  of  private 
property  owners  with  regard  to 
proprietary  information,  and  Indian 


tribes  and  Native  Hawaiisin 
organizations  with  regard  to  properties 
to  which  they  attach  religious  and 
cultural  significance.  This  section 
emphasizes  that  the  regulations  are 
subject  to  any  other  Federal  statutes 
which  protect  certain  kinds  of 
information  from  full  public  disclosvue. 
The  role  of  the  Secretary  and  the 
process  of  consultation  with  the  Council 
are  based  on  the  statutory  requirements 
of  section  304  of  the  Act. 

Section  800.11(d)-(f).  These  sections 
specify  the  documentation  standards  for 
various  findings  or  actions  in  the 
section  106  process.  They  are 
incrementally  more  detailed  as  the 
historic  preservation  issues  become 
more  substantial  or  complex.  Each  is 
intended  to  provide  basic  information 
so  that  a  third-party  reviewer  can 
understand  the  basis  for  an  agency's 
finding  or  proposed  decision. 

Section  800.12.  This  section  deals 
with  emergency  situations  and  generally 
follows  the  approach  of  previous 
regulations. 

Section  800.12(a).  This  section 
encoiu-ages  Federal  agencies  to  develop 
procedures  describing  how  the  Federal 
agency  will  take  into  account  historic 
properties  during  certain  emergency 
operations,  including  imminent  threats 
to  life  or  property.  The  natiu-e  of  the 
considtation  required  in  developing 
such  procedures  will  vary,  depending 
upon  the  extent  of  actions  covered  by 
the  procedures.  The  procedures  must  be 
approved  by  the  Coimcil  if  they  are  to 
substitute  for  Subpart  B. 

Section  800.12(b).  If  there  are  no 
agency  procedures  for  taking  historic 
properties  into  account  during 
emergencies,  then  the  Federal  agency 
may  either  follow  a  previously- 
developed  Programmatic  Agreement  or 
notify  the  Council,  SHPO/THPO  and, 
where  appropriate,  an  Indian  tribe  or 
Native  Hawaiian  organization 
concerned  with  potentially  affected 
resources.  If  possible,  the  Federal 
agency  should  provide  these  parties  7 
days  to  comment. 

Section  800.12(c).  This  section 
permits  a  local  government  that  heis 
assimied  section  106  responsibilities  to 
use  the  provisions  of  §  800.12(a)  and  (b). 
However,  if  the  Council  or  an  SHPO/ 
THPO  objects,  the  local  government 
must  follow  the  normal  section  106 
process. 

Section  800.12(d).  A  Federal  agency 
may  use  the  provisions  in  §  800.12  only 
for  30  days  after  an  emergency  or 
disaster  has  been  declared,  unless  an 
extension  is  sought. 

Section  800.13.  This  section  deals 
with  resources  discovered  after  section 
106  review  has  been  completed. 


Section  800.13(a).  This  section 
emphasizes  the  utility  of  developing 
Programmatic  Agreements  to  deal  with 
discoveries  of  historic  properties  which 
may  occur  during  implementation  of  an 
undertaking.  If  there  is  no  Programmatic 
Agreement  to  deal  with  discoveries,  and 
the  Agency  Official  determines  that 
other  historic  properties  are  likely  to  be 
discovered,  then  a  plan  for  how 
discoveries  will  be  addressed  must  be 
included  in  a  no  adverse  effect  finding 
or  a  Memorandum  of  Agreement. 

Section  800.13(b)(1).  This  section 
states  the  procedures  that  must  be 
followed  when  construction  has  not  yet 
occiured  or  an  undertaking  has  not  yet 
been  approved.  Because  a  Federal 
agency  has  more  flexibility  at  this  stage, 
adherence  to  the  consultative  process  as 
set  forth  in  §  800.6  is  appropriate. 

Section  800.13(b)(2).  This  section 
provides  that  where  an  archeological 
site  has  been  discovered  and  where  the 
Agency  Official,  SHPO/THPO  and  any 
appropriate  Indian  tribe  or  Native 
Hawaiian  organization  agree  that  it  is  of 
value  solely  for  the  data  that  it  contains, 
the  Agency  Official  can  comply  with  the 
Archeological  and  Historic  Preservation 
Act  instead  of  the  procedures  in  this 
subpart. 

Section  800.13(b)(3).  This  section  sets 
forth  the  procedures  that  must  be 
followed  when  the  undertaking  has 
been  approved  and  construction  has 
commenced.  Development  of  actions  to 
resolve  adverse  effects  and  notification 
to  die  SHPO/THPO  and  die  Councd 
within  48  hours  of  the  discovery  are 
required.  Comments  from  those  parties 
are  encouraged  and  the  agency  must 
report  the  actions  it  ended  up  taking  to 
deal  with  the  discovery. 

Section  800.13(c).  This  section  allows 
an  agency  to  make  an  expedited  field 
judgment  regarding  eligibility  of 
properties  discovered  during 
construction. 

Subpart  C — Program  Alternatives 

Section  800.14.  This  section  lays  out 
a  variety  of  alternative  methods  for 
Federal  agencies  to  meet  their  section 
106  obligations.  They  allow  agencies  to 
tailor  the  section  106  process  to  their 
needs. 

Section  800.14(a).  Alternate 
procedures  are  a  major  streamlining 
measure  that  allows  tailoring  of  the 
section  106  process  to  Agency  programs 
and  decisionmaking  processes.  The 
procedures  would  substitute  in  whole  or 
in  part  for  the  Council's  section  106 
regulations.  As  procedures,  they  would 
include  formal  Agency  regulations,  but 
would  also  include  departinental  or 
Agency  procedures  that  do  not  go 
through  the  formal  rulemaking  process. 


Procedures  must  be  developed  in 
consultation  with  various  parties  as  set 
forth  in  the  regulations.  The  public  must 
have  an  opportunity  to  comment  on 
Alternate  procediues.  If  the  Council 
determines  that  they  are  consistent  with 
its  regulations,  the  alternate  procedures 
may  substitute  for  the  Council's 
regulations.  In  reviewing  alternate 
procedures  for  consistency,  the  Council 
will  not  require  detailed  adherence  to 
every  specific  step  of  the  process  found 
imder  the  Council's  regulations.  The 
Council,  however,  will  look  for 
procedures  that  afford  historic 
properties  consideration  equivalent  to 
that  afforded  by  the  Council's 
regulations  and  that  meet  the 
requirements  of  section  110(a)(2)(E)  of 
the  Act.  If  an  Indian  tribe  has 
substituted  its  procedures  for  the 
Council's  regulations  piu^uant  to 
section  101(d)(5)  of  die  NHPA,  dien  the 
Federal  agency  must  follow  the 
agreement  with  the  Council  and  the 
tribe's  substitute  regulations  for 
imdertakings  on  tribal  lands. 

Section  800.14(b).  This  section  retains 
the  concept  of  Programmatic 
Agreements.  The  circumstances  imder 
which  a  Programmatic  Agreement  is 
appropriate  are  specified.  The  section 
places  Programmatic  Agreements  into 
two  general  categories:  those  covering 
agency  programs  and  those  covering 
complex  or  multiple  undertakings.  The 
section  on  Agency  programs  makes  clear 
that  the  President  of  NCSHPO  must  sign 
a  nationwide  agreement  when  NCSHPO 
has  p^articipated  in  the  consultation.  If  a 
Programmatic  Agreement  concerns  a 
particular  region,  then  the  signature  of 
die  affected  SHPOs/THPOs  is  required. 
An  individual  SHPO/THPO  can 
terminate  its  participation  in  a  regional 
Programmatic  Agreement,  but  the 
agreement  will  remain  in  effect  for  the 
other  states  in  the  region.  Only  NCSHPO 
can  terminate  a  nationwide 
Programmatic  Agreement  on  behalf  of 
the  individual  SHPOs.  Language  is 
included  to  recognize  tribal  sovereignty 
while  providing  flexibility  to  Federal 
agencies  and  tribes  when  developing 
Programmatic  Agreements.  While  it 
does  not  prohibit  the  other  parties  from 
executing  a  Programmatic  Agreement, 
the  language  does  limit  the  effect  of  the 
agreement  to  non^tribal  lands  unless  the 
tribe  executes  it.  However,  the  language 
also  authorizes  multiple  Indian  tribes  to 
designate  a  representative  tribe  or  tribal 
organization  to  participate  in 
consultation  and  sign  a  Programmatic 
Agreement  on  their  behalf. 
Requirements  for  public  involvement 
and  notice  are  included.  The  section  on 
complex  or  multiple  undertakings  ties 
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back  to  §  800.6  for  the  process  of 
creating  such  programmatic  agreements. 

Section  800. 1 4(c).  Exemptions  are 
intended  to  remove  from  section  106 
compliance  those  undertakings  that 
have  foreseeable  effects  on  historic 
properties  which  are  likely  to  be 
minimal.  Section  214  of  the  NHPA  gives 
the  Council  the  authority  to  allow  for 
such  exemptions.  This  section  sets  forth 
the  criteria,  drawn  from  the  statute,  for 
exemptions  and  a  process  for  obtaining 
(and  terminating)  an  exemption. 

Section  800.14(d).  Standard 
treatments  provide  a  streamlined 
process  by  which  the  Council  can 
establish  certain  acceptable  practices  for 
dealing  with  a  category  of  undertakings, 
effects,  historic  properties,  or  treatment 
options.  A  standard  treatment  may 
modify  the  application  of  the  normal 
section  106  process  under  certain 
circumstances  or  simplify  the  steps  or 
requirements  of  the  regulations.  This 
section  sets  forth  the  process  for 
establishing  a  standard  treatment  and 
terminating  it. 

Section  800.14(e).  Program  comments 
are  intended  to  give  the  Council  the 
flexibility  to  issue  comments  on  a 
Federal  program  or  class  of 
undertakings  rather  than  comment  on 
such  undertakings  on  a  case-by-case 
basis.  This  section  sets  forth  the  process 
for  issuing  such  comments  and 
withdrawing  them.  The  Federal  agency 
is  obligated  to  consider,  but  not 
necessarily  follow,  the  Council's 
comments.  If  it  does  not,  the  Council 
may  withdraw  the  comment,  in  which 
case  the  agency  continues  to  comply 
with  section  106  on  a  case-by-case  basis. 

Section  800.14(f).  The  requirement  for 
consultation  program  alternatives  with 
Indian  tribes  and  Native  Hawaiian 
organizations  is  provided  for  in  this 
section.  It  is  an  overlay  on  each  of  the 
Federal  program  alternatives  set  forth  in 
§800.14(aHe).  It  provides  for 
govemment-to-govemment  consultation 
with  Indian  tribes. 

Section  800.15.  Tribal.  State  and 
Local  Program  Alternatives.  This  section 
is  presently  reserved  for  futiu'e  use.  The 
Council  will  proceed  with  the  review  of 
tribal  applications  for  substitution  of 
tribal  regulations  for  the  Coimcil's 
section  106  regulations  on  tribal  lands, 
pursuant  to  section  101(d)(5)  of  the  Act, 
on  the  basis  of  informal  procedures. 
With  regard  to  State  agreements,  the 
Council  will  keep  in  effect  any  currently 
valid  State  agreements  imtil  revised 
procedures  for  State  agreements  take 
effect  or  vmtil  the  agreement  is 
otherwise  terminated. 

Section  800.16.  Definitions.  This 
section  includes  new  definitions  to 
respond  to  identified  needs  for 


clarification  and  to  reflect  statutory 
amendments. 

The  term  "Agency"  is  defined  for  ease 
of  reference.  It  tracks  the  statutory 
definition  in  the  NHPA. 

The  definition  of  "approval  of  the 
expenditure  of  funds"  clarifies  the 
intent  of  this  statutory  language  as  it 
appears  in  section  106  of  the  NHPA. 
This  definition  addresses  the  timing  of 
section  106  compliance.  A  Federal 
agency  must  take  into  account  the 
effects  of  its  actions  and  provide  the 
Council  a  reasonable  opportimity  to 
comment  before  the  Agency  decides  to 
authorize  funds,  not  just  before  the 
release  of  those  funds.  The  intent  of  this 
provision  is  to  emphasize  the 
necessitate  for  compliance  with  section 
106  eeuly  in  the  decision  making 
process. 

The  definition  of  "area  of  potential 
effects"  acknowledges  that  the 
determination  of  the  area  potential 
effects  often  depends  on  the  nature  and 
scale  of  the  undertaking  and  the 
associated  effects. 

The  definition  of  "comment"  makes  it 
clear  that  the  term  refers  to  the  formal 
comments  of  the  Council  members. 

The  definition  of  "consultation" 
describes  the  nature  and  goals  of  this 
critical  aspect  of  the  section  106  review 
process. 

The  term  "day"  was  defined  to  clarify 
the  running  of  time  periods. 

The  term  "effect"  is  defined  because, 
even  though  the  "no  effect"  step  is  not 
in  the  rule,  the  concept  of  an 
undertaking's  effect  is  still  a  part  of  the 
"historic  properties  affected" 
determination. 

"Foreclosure"  is  a  term  that  has 
always  been  a  part  of  the  section  106 
process.  The  term  describes  the  finding 
that  is  made  by  the  Council  when  an 
Agency  action  precludes  the  Council 
from  its  reasonable  opportunity  to 
comment  on  an  undertaking. 

The  term  "head  of  the  Agency"  is 
defined  in  light  of  the  1992  amendments 
in  section  110(1)  that  require  that  the 
head  of  an  Agency  document  a  decision 
where  a  Memorandum  of  Agreement  has 
not  been  reached  for  an  undertaking. 

"Indian  tribe"  is  defined  exactly  as  in 
section  301(4)  of  the  NHPA. 

"Native  Hawaiian  organization"  is 
defined  exactly  as  in  section  301(17)  of 
the  NHPA. 

"Tribal  Historic  Preservation  Officer" 
is  the  tribal  official  who  has  formally 
assumed  the  SHPO's  responsibilities 
imder  section  101(d)(2)  of  the  NHPA. 

"Tribal  lands"  is  defined  exactly  as  in 
section  301(14)  of  the  NHPA. 

"Undertaking"  is  defined  exactly  as  in 
section  301(7)  of  the  statute.  The 
Agency  Official  is  responsible,  in 


accordance  with  §  800.3(a),  for  making 
the  determination  as  to  whether  a 
proposed  Federal  action  is  an 
undertaking.  As  appropriate,  an  agency 
should  examine  the  nature  of  its  Federal 
involvement  taking  into  consideration 
factors  such  as  the  degree  of  Federal 
agency  control  or  discretion;  the  type  of 
Federal  involvement  or  link  tp  the 
action;  and  whether  or  not  the  action 
could  move  forward  without  Federal 
involvement.  An  agency  should  seek  the 
advice  of  the  Council  when  uncertain 
about  whether  or  not  its  action  falls 
within  the  definition  of  em  undertaking. 
The  1986  regulatory  definition  of 
undertaking  included  new  and 
continuing  projects,  activities,  or 
programs  and  any  of  their  elements  not 
previously  considered  under  section 
106.  It  is  intended  that  the  new 
definition  includes  such  aspects  of  a 
project,  activity,  or  program  as 
undertakings. 

Appendix  A.  Criteria  for  Council 
Involvement  in  Reviewing  Individual 
section  106  Cases 

This  appendix  sets  forth  the  criteria 
that  will  guide  Coimcil  decisions  to 
enter  certain  section  106  cases.  As 
§  800.2(b)(1)  states,  the  Council  will 
document  that  the  criteria  have  been 
met  and  notify  the  parties  to  the  section 
106  process  as  required.  Council 
involvement  in  section  106  cases  is  not 
automatic  once  a  criterion  has  been  met. 
The  Coimcil  retains  discretion  as  to 
whether  or  not  to  enter  such  a  case. 
Likewise,  it  is  not  essential  that  all 
criteria  be  met.  The  point  of  the  criteria 
is  to  ensure  that  the  Council  has  made 
a  thoughtful  decision  to  enter  the 
section  106  process  and  to  give 
agencies,  SHPOs/THPOs  and  oUier 
section  106  participants  a  clear 
imderstanding  of  the  kind  of  cases  that 
warrant  Council  involvement. 

V.  Impact  Analysis 

The  Regulatory  Flexibility  Act 

The  Council  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities.  Although 
comments  on  the  proposed  rule 
questioned  the  validity  of  such 
certification,  the  rule  in  its  proposed 
and  final  versions  imposes  mandatory 
responsibilities  on  only  Federal 
agencies.  As  set  forth  in  section  106  of 
the  NHPA,  the  duties  to  take  into 
account  the  effect  of  an  undertaking  on 
historic  resources  and  to  afford  the 
Council  a  reasonable  opportunity  to 
comment  on  that  undertaking  are 
Federal  agency  duties.  Indirect  effects 
on  small  entities,  if  any,  created  in  the 


course  of  a  Federal  agency's  compliance 
with  section  106  of  the  NHPA,  must  be 
considered  and  evaluated  by  that 
Federal  agency. 

The  Paperwork  Reduction  Act 

The  final  regulations  do  not  impose 
reporting  or  recordkeeping  requirements 
or  the  collection  of  information  as 
defined  in  the  Paperwork  Reduction 
Act. 

The  National  Environmental  Policy  Act 

In  accordance  with  36  CFR  part  805, 
the  Council  initiated  the  NEPA 
compliance  process  for  the  Council's 
regulations  implementing  section  106  of 
the  NHPA  prior  to  publication  of  the 
proposed  rule  in  the  Federal  Register  on 
September  13,  1996.  On  July  11,  2000, 
through  a  notice  of  availability  on  the 
Federal  Register  (65  FR  42850),  the 
Council  sought  public  comment  on  its 
Environmental  Assessment  and 
preliminary  Finding  of  No  Significant 
Impact.  The  Council  has  considered 
such  comments,  and  has  confirmed  its 
finding  of  no  significant  impact  on  the 
human  environment.  A  notice  of 
availability  of  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  has  been  published 
in  the  Federal  Register. 

Executive  Orders  12866  and  12875 

The  Council  is  exempt  from 
compliance  with  Executive  Order  12866 
pursuant  to  implementing  guidance 
issued  by  the  Office  of  Management  alid 
Budget's  Office  of  Information  and 
Regulatory  Affairs  in  a  memorandum 
dated  October  12,  1993.  The  Council 
also  is  exempt  from  the  documentation 
requirements  of  Executive  Order  12875 
pursuant  to  implementing  guidance 
issued  by  the  same  OMB  office  in  a 
memorandum  dated  January  11, 1994. 
The  rule  does  not  mandate  State,  local, 
or  tribal  governments  to  participate  in 
the  section  106  process.  Instead,  State, 
local,  emd  tribal  governments  may 
decline  to  participate.  State  Historic 
Preservation  Officers  do  advise  and 
assist  Federal  agencies,  as  appropriate, 
as  part  of  their  duties  under  section 
101(b)(3)(E)  of  the  NHPA,  as  a  condition 
of  their  Federal  grant  assistance.  In 
addition,  in  accordance  with  Executive 
Order  12875,  the  rule  includes  several 
flexible  approaches  to  consideration  of 
historic  properties  in  Federal  agency 
decision  making,  such  as  those  under 
§  800.14  of  the  rule.  The  rule  promotes 
flexibility  and  cost  effective  compliance 
by  providing  for  alternate  procedures, 
categorical  exemptions,  standard 
treatments,  program  comments,  and 
programmatic  agreements. 


The  Unfunded  Mandates  Reform  Act  of 
1995 

The  final  rule  implementing  section 
106  of  the  NHPA  does  not  impose 
annual  costs  of  $100  million  or  more, 
will  not  significantly  or  uniquely  affect 
small  governments,  and  is  not  a 
significant  Federal  intergovernmental 
mandate.  The  Coimcil  thus  has  no 
obligations  under  sections  202,  203,  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Executive  Order  12898 

The  final  rule  implementing  section 
106  of  the  NHPA  does  not  cause  adverse 
human  health  or  environmental  effects, 
but,  instead,  seeks  to  avoid  adverse 
effects  on  historic  properties  throughout 
the  United  States.  The  participation  and 
consultation  process  established  by  this 
rule  seeks  to  ensiu-e  public 
participation — including  by  minority 
and  low-income  populations  and 
communities — by  those  whose  cultural 
heritage,  or  whose  interest  in  historic 
properties,  may  be  affected  by  proposed 
Federal  undertakings.  The  section  106 
process  is  a  means  of  access  for  minority 
and  low-income  populations  to 
participate  in  Federal  decisions  or 
actions  that  may  affect  such  resoiu-ces  as 
historically  significant  neighborhoods, 
buildings,  and  traditional  cultural 
properties.  The  Council  considers 
environmental  justice  issues  in 
reviewing  analysis  of  alternatives  and 
mitigation  options  particularly  when 
section  106  compliance  is  coordinated 
with  NEPA  compliance.  Guidance  and 
training  is  being  developed  to  assist 
public  understanding  and  use  of  this 
rule. 

Memorandum  Concerning  Government- 
to-Government  Relations  With  Native 
American  Tribal  Governments 

The  Council  has  fully  complied  with 
this  Memorandum.  A  Native  American/ 
Native  Hawaiian  representative  has 
served  on  the  Council.  As  better 
detailed  in  the  preamble  to  the  rule 
adopted  in  1999,  the  Council  has 
consulted  at  length  with  Tribes  in  ' 
developing  the  substance  of  what 
became  the  proposed  rule  in  this 
rulemaking.  The  rule  enhances  the 
opportunity  for  Native  American 
involvement  in  the  section  106  process 
and  clarifies  the  obligation  of  Federal 
agencies  to  consult  with  Native 
Americans.  The  rule  also  enhances  the 
Govemment-to-Govemment  intentions 
of  the  memorandum. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  The  Council  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  January  1 1 ,  2001 . 

List  of  Subjects  in  36  CFR  Part  800 

Administrative  practice  and 
procedure,  Historic  preservation, 
Indians,  Intergovernmental  relations. 

For  the  reasons  discussed  in  the 
preamble,  the  Advisory  Council  on 
Historic  Preservation  amends  36  CFR 
chapter  Vni  by  revising  part  800  to  read 
as  follows: 

PART  800— PROTECTION  OF 
HISTORIC  PROPERTIES 

Subpart  A — Purposes  and  Participants 

Sec. 

800.1  Purposes. 

800.2  Participants  hi  the  Section  106 

process. 

Subpart  B— The  Section  106  Process 

800.3  Initiation  of  the  section  106  process. 

800.4  Identification  of  historic  properties. 

800.5  Assessment  of  adverse  effects. 

800.6  Resolution  of  adverse  effects. 

800.7  Failure  to  resolve  adverse  effects. 

800.8  Coordination  with  the  National 
Environmental  Policy  Act. 

800.9  Council  review  of  Section  106 
compliance. 

800.10  Special  requirements  for  protecting 
National  Historic  Landmarks. 

800.11  Documentation  standards. 

800.12  Emergency  situations. 

800.13  Post-review  discoveries. 

Subpart  C — Program  Alternatives 

800.14  Federal  agency  program  alternatives. 

800.15  Tribal.  State,  and  local  program 
alternatives.  [Reserved] 

800.16  Definitions. 

Appendix  A  to  Part  800 — Criteria  for  Council 
involvement  in  reviewing  individual 
section  106  cases 

Authority:  16  U.S.C.  470s. 

Subpart  A — Purposes  and  Participants 

§800.1     Purposes. 

(a)  Purposes  of  the  section  106 
process.  Section  106  of  the  National 
Historic  Preservation  Act  requires 
Federal  agencies  to  take  into  account  the 
effects  of  their  undertakings  on  historic 
properties  and  afford  the  Council  a 
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reasonable  opportunity  to  comment  on 
such  undertakings.  The  procedures  in 
this  part  define  how  Federal  agencies 
meet  these  statutory  responsibilities. 
The  section  106  process  seeks  to 
accommodate  historic  preservation 
concerns  with  the  needs  of  Federal 
undertakings  through  consultation 
among  the  agency  official  and  other 
parties  with  an  interest  in  the  effects  of 
the  undertaking  on  historic  properties, 
commencing  at  the  early  stages  of 
project  planning.  The  goal  of 
consultation  is  to  identify  historic 
properties  potentially  affected  by  the 
imdertaking,  assess  its  effects  and  seek 
ways  to  avoid,  minimize  or  mitigate  any 
adverse  effects  on  historic  properties. 

(b)  Relation  to  other  provisions  of  the 
act.  Section  106  is  related  to  other 
provisions  of  the  act  designed  to  further 
the  national  policy  of  historic 
preservation.  References  to  those 
provisions  are  included  in  this  part  to 
identify  circumstances  where  they  may 
affect  actions  taken  to  meet  section  106 
requirements.  Such  provisions  may 
have  their  own  implementing 
regulations  or  guidelines  and  are  not 
intended  to  be  implemented  by  the 
procedures  in  this  part  except  insofat  as 
they  relate  to  the  section  106  process. 
Guidelines,  policies,  and  procedures 
issued  by  other  agencies,  including  the 
Secretary,  have  been  cited  in  this  part 
for  ease  of  access  and  are  not 
incorporated  by  reference. 

(c)  Timing.  The  agency  official  must 
complete  the  section  106  process  "prior 
to  the  approval  of  the  expenditure  of 
any  Federal  funds  on  the  undertaking  or 
prior  to  the  issuance  of  any  license." 
This  does  not  prohibit  agency  official 
from  conducting  or  authorizing 
nondestructive  project  planning 
activities  before  completing  compliance 
with  section  106,  provided  that  such 
actions  do  not  restrict  the  subsequent 
consideration  of  alternatives  to  avoid, 
minimize  or  mitigate  the  undertaking's 
adverse  effects  on  historic  properties. 
The  agency  official  shall  ensiue  that  the 
section  106  process  is  initiated  early  in 
the  undertaking's  planning,  so  that  a 
broad  range  of  alternatives  may  be 
considered  during  the  planning  process 
for  the  undertaking. 

§  800.2    Participants  in  the  Section  106 
process. 

(a)  Agency  official.  It  is  the  statutory 
obligation  of  tbe  Federal  agency  to 
fulfill  the  requirements  of  section  106 
and  to  ensure  that  an  agency  official 
with  jurisdiction  over  an  undertaking 
takes  legal  and  financial  responsibility 
for  section  106  compliance  in 
accordance  with  subpart  B  of  this  part. 
The  agency  official  has  approval 


authority  for  the  undertaking  and  can 
commit  the  Federal  agency  to  take 
appropriate  action  for  a  specific 
undertaking  as  a  result  of  section  106 
compliance.  For  the  purposes  of  subpart 
C  of  this  part,  the  agency  official  has  the 
authority  to  commit  the  Federal  agency 
to  any  obligation  it  may  assume  in  the 
implementation  of  a  program 
alternative.  The  agency  official  may  be 
a  State,  local,  or  tribal  government 
official  who  has  been  delegated  legal 
responsibility  for  compliance  with 
section  106  in  accordance  with  Federal 
law. 

(1)  Professional  standards.  Section 
112(a)(1)(A)  of  the  actrequires  each 
Federal  agency  responsible  for  the 
protection  of  historic  resources, 
including  archeological  resoiut:es,  to 
ensure  that  all  actions  taken  by 
employees  or  contractors  of  the  agency 
shall  meet  professional  standards  under 
regulations  developed  by  the  Secretary. 

(2)  Lead  Federal  agency.  If  more  than 
one  Federal  agency  is  involved  in  an 
undertaking,  some  or  all  the  agencies 
may  designate  a  lead  Federal  agency, 
which  shall  identify  the  appropriate 
official  to  serve  as  the  agency  official 
who  shall  act  on  their  behalf,  fulfilling 
their  collective  responsibilities  under 
section  106.  Those  Federal  agencies  that 
do  not  designate  a  lead  Federal  agency 
remain  individually  responsible  for 
their  compliance  with  this  part. 

(3)  Use  of  contractors.  Consistent  with 
applicable  conflict  of  interest  laws,  the 
agency  official  may  use  the  services  of 
applicants,  consultants,  or  designees  to 
prepare  information,  analyses  and 
recommendations  under  this  part.  The 
agency  official  remains  legally 
responsible  for  all  required  findings  and 
determinations.  If  a  document  or  study 
is  prepared  by  a  non-Federal  party,  the 
agency  official  is  responsible  for 
ensuring  that  its  content  meets 
applicable  standards  and  guidelines. 

(4)  Consultation.  The  agency  official 
shall  involve  the  consulting  parties 
described  in  paragraph  (c)  of  this 
section  in  findings  and  determinations 
made  during  the  section  106  process. 
The  agency  official  should  plan 
consultations  appropriate  to  the  scale  of 
the  undertaking  and  the  scope  of 
Federal  involvement  and  coordinated 
with  other  requirements  of  other 
statutes,  as  applicable,  such  as  the 
National  Environmental  Policy  Act,  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  the  American  Indian 
Religious  Freedom  Act,  the 
Archeological  Resources  Protection  Act, 
and  agency-specific  legislation.  The 
Council  encourages  the  agency  official 
to  use  to  the  extent  possible  existing 
agency  procedures  and  mechanisms  to 


fulfill  the  consultation  requirements  of 
this  part. 

(b)  Council.  The  Council  issues 
regulations  to  implement  section  106, 
provides  guidance  and  advice  on  the 
application  of  the  procedures  in  this 
part,  and  generally  oversees  the 
operation  of  the  section  106  process. 
The  Council  also  consults  with  and 
comments  to  agency  officials  on 
individual  undertakings  and  programs 
that  affect  historic  properties. 

(1)  Council  entry  into  the  section  106 
process.  When  the  Council  determines 
that  its  involvement  is  necessary  to 
ensure  that  the  purposes  of  section  106 
and  the  act  are  met,  the  Council  may 
enter  the  section  106  process.  Criteria 
guiding  Council  decisions  to  enter  the 
section  106  process  are  found  in 
appendix  A  to  this  part.  The  Council 
will  document  that  the  criteria  have 
been  met  and  notify  the  parties  to  the 
section  106  process  as  required  by  this 
part. 

(2)  Council  assistance.  Participants  in 
the  section  106  process  may  seek 
advice,  guidance  and  assistance  fi'om 
the  Council  on  the  application  of  this 
part  to  specific  undertakings,  including 
the  resolution  of  disagreements, 
whether  or  not  the  Council  is  formally 
involved  in  the  review  of  the 
undertaking.  If  questions  arise  regarding 
the  conduct  of  the  section  106  process, 
participants  are  encouraged  to  obtain 
the  Council's  advice  on  completing  the 
process. 

(c)  Consulting  parties.  The  following 
parties  have  consultative  roles  in  the 
section  106  process. 

(1)  State  historic  preservation  officer. 
(i)  The  State  historic  preservation 

officer  (SHPO)  reflects  the  interests  of 
the  State  and  its  citizens  in  the 
preservation  of  their  cultural  heritage.  In 
accordance  with  section  101(b)(3)  of  the 
act,  the  SHPO  advises  and  assists 
Federal  agencies  in  ceurying  out  their 
section  106  responsibilities  and 
cooperates  with  such  agencies,  local 
governments  and  organizations  and 
individuals  to  ensure  that  historic 
properties  are  taking  into  consideration 
at  all  levels  of  planning  and 
development. 

(ii)  If  an  Indian  tribe  has  assumed  the 
functions  of  the  SHPO  in  the  section 
106  process  for  undertakings  on  tribal 
lands,  the  SHPO  shall  participate  as  a 
consulting  party  if  the  undertaking  takes 
place  on  tribal  lands  but  affects  historic 
properties  off  tribal  lands,  if  requested 
in  accordance  with  §  800.3(c)(1),  or  if 
the  Indian  tribe  agrees  to  include  the 
SHPO  pursuant  to  §  800.3(f)(3). 

(2)  Indian  tribes  and  Native  Hawaiian 
organizations. 

.  (i)  Consultation  on  tribal  lands. 


(A)  Tribal  historic  preservation 
officer.  For  a  tribe  that  has  assumed  the 
responsibilities  of  the  SHPO  for  section 
106  on  tribal  lands  under  section 
101(d)(2)  of  the  act,  the  tribal  historic 
preservation  officer  (THPO)  appointed 
or  designated  in  accordance  with  the  act 
is  the  official  representative  for  the 
purposes  of  section  106.  The  agency 
official  shall  consult  with  the  THPO  in 
lieu  of  the  SHPO  regarding  undertakings 
occurring  on  or  affecting  historic 
properties  on  tribal  lands. 

(B)  Tribes  that  have  not  assumed 
SHPO  functions.  When  an  Indian  tribe 
has  not  assiuned  the  responsibilities  of 
the  SHPO  for  section  106  on  tribal  lands 
under  section  101(d)(2)  of  the  act,  the 
agency  official  shall  considt  with  a 
representative  designated  by  such 
Indian  tribe  in  addition  to  the  SHPO 
regarding  undertakings  occiuring  on  or 
affecting  historic  properties  on  its  tribal 
lands.  Such  Indian  tribes  have  the  same 
rights  of  consultation  and  concurrence 
that  the  THPOs  are  given  throughout 
subpart  B  of  this  part,  except  that  such 
consultations  shall  be  in  addition  to  and 
on  the  same  basis  as  consultation  with 
the  SHPO. 

(ii)  Consultation  on  historic  properties 
of  significance  to  Indian  tribes  and 
Native  Hawaiian  organizations.  Section 
101(d)(6)(B)  of  die  act  requires  the 
agency  official  to  consult  with  any 
Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  historic 
properties  that  may  be  affected  by  an 
undertaking.  This  requirement  applies 
regardless  of  the  location  of  the  historic 
property.  Such  Indian  tribe  or  Native 
Hawaiian  organization  shall  be  a 
consulting  party. 

(A)  The  agency  official  shall  ensure 
that  considtation  in  the  section  106 
process  provides  the  Indian  tribe  or 
Native  Hawaiian  organization  a 
reasonable  opportunity  to  identify  its 
concerns  about  historic  properties, 
advise  on  the  identification  and 
evaluation  of  historic  properties, 
including  those  of  traditional  religious 
and  cultxual  importance,  articidate  its 
views  on  the  undertaking's  effects  on 
such  properties,  and  participate  in  the 
resolution  of  adverse  effects.  It  is  the 
responsibility  of  the  agency  official  to 
make  a  reasonable  and  good  faith  effort 
to  identify  Indian  tribes  and  Native 
Hawaiian  organizations  that  shall  be 
consulted  in  the  section  106  process. 
Consultation  should  commence  early  in 
the  planning  process,  in  order  to 
identify  and  discuss  relevant 
preservation  issues  and  resolve 
concerns  about  the  confidentialify  of 
information  on  historic  properties. 


(B)  The  Federal  Government  has  a 
unique  legal  relationship  with  Indian 
tribes  set  forth  in  the  Constitution  of  the 
United  States,  treaties,  statutes,  and 
court  decisions.  Considtation  with 
Indian  tribes  should  be  conducted  in  a 
sensitive  manner  respectful  of  tribal 
sovereignty.  Nothing  in  this  part  alters, 
amends,  repeals,  interprets,  or  modifies 
tribal  sovereignty,  any  treaty  rights,  or 
other  rights  of  an  Indian  tribe,  or 
preempts,  modifies,  or  limits  the 
exercise  of  any  such  rights. 

(C)  Consultation  with  an  Indian  tribe 
must  recognize  the  govemment-to- 
govemment  relationship  between  the 
Federal  Government  and  Indian  tribes. 
The  agency  official  shall  consult  with 
representatives  designated  or  identified 
by  the  tribal  government  or  the 
governing  body  of  a  Native  Hawaiian 
organization.  Consultation  with  Indian 
tribes  and  Native  Hawaiian 
organizations  should  be  conducted  in  a 
manner  sensitive  to  the  concerns  and 
needs  of  the  Indian  tribe  or  Native 
Hawaiian  organization. 

(D)  When  Indian  tribes  and  Native 
Hawaiian  organizations  attach  religious 
and  cultural  significance  to  historic 
properties  off  tribal  lands,  section 
101(d)(6)(B)  of  die  act  requires  Federal 
agencies  to  consult  with  such  Indian 
tribes  and  Native  Hawaiian 
organizations  in  the  section  106  process. 
Federal  agencies  should  be  aware  that 
frequendy  historic  properties  of 
religious  and  cultiual  significance  are 
located  on  ancestral,  aboriginal,  or 
ceded  lands  of  Indian  tribes  and  Native 
Hawaiian  organizations  and  should 
consider  that  when  complying  with  the 
procediu^s  in  this  part. 

(E)  An  Indian  tribe  or  a  Native 
Hawaiian  organization  may  enter  into 
an  agreement  with  an  agency  official 
that  specifies  how  they  wall  carry  out 
responsibilities  under  this  part, 
including  concerns  over  the 
confidentialify  of  information.  An 
agreement  may  cover  all  aspects  of  tribal 
participation  in  the  section  106  process, 
provided  that  no  modification  may  be 
made  in  the  roles  of  other  parties  to  the 
section  106  process  without  their 
consent.  An  agreement  may  grant  the 
Indian  tribe  or  Native  Hawaiian 
organization  additional  rights  to 
participate  or  concur  in  agency 
decisions  in  the  section  106  process 
beyond  those  specified  in  subpart  B  of 
this  part.  The  agency  official  shall 
provide  a  copy  of  any  such  agreement 

to  the  Coimcil  and  the  appropriate 
SHPOs. 

(F)  An  Indian  tribe  that  has  not 
assumed  the  responsibilities  of  the 
SHPO  for  section  106  on  tribal  lands 
imder  section  101(d)(2)  of  the  act  may 


notify  the  agency  official  in  writing  that 
it  is  waiving  its  rights  imder 
§  800.6(c)(1)  to  execute  a  memorandiun 
of  agreement. 

(3)  Representatives  of  local 
governments.  A  representative  of  a  local 
govenunent  with  jurisdiction  over  the 
area  in  which  the  effects  of  an 
undertaking  may  occur  is  entitied  to 
participate  as  a  consulting  parfy.  Under 
other  provisions  of  Federal  law,  the 
local  government  may  be  authorized  to 
act  as  the  agency  official  for  purposes  of 
section  106. 

(4)  Applicants  for  Federal  assistance, 
permits,  licenses,  and  other  approvals. 
An  applicant  for  Federal  assistance  or 
for  a  Federal  permit,  license,  or  other 
approval  is  entitied  to  participate  as  a 
consulting  parfy  as  defined  in  this  part. 
The  agency  official  may  authorize  an 
applicant  or  group  of  applicants  to 
initiate  consultation  with  the  SHPO/ 
THPO  and  others,  but  remains  legally 
responsible  for  all  findings  and 
determinations  charged  to  the  agency 
official.  The  agency  official  shall  notify 
the  SHPO/THPO  when  an  applicant  or 
group  of  applicants  is  so  authorized.  A 
Federal  agency  may  authorize  all 
applicants  in  a  specific  program 
pursuant  to  this  section  by  providing 
notice  to  all  SHPO/THPOs.  Federal 
agencies  that  provide  authorizations  to 
applicants  remain  responsible  for  their 
govemment-to-govemment 
relationships  with  Indian  tribes. 

(5)  Additional  consulting  parties. 
Certain  individuals  and  organizations 
with  a  demonstrated  interest  in  the 
undertaking  may  participate  as 
consulting  parties  due  to  the  nature  of 
their  legal  or  economic  relation  to  the 
undertaking  or  affected  properties,  or 
their  concern  with  the  undertaking's 
effects  on  historic  properties. 

(d)  The  public. 

(1)  Nature  of  involvement.  The  views 
of  the  public  are  essential  to  informed 
Federal  decisionmaking  in  the  section 
106  process.  The  agency  official  shall 
seek  and  consider  the  views  of  the 
public  in  a  manner  that  reflects  the 
nature  and  complexify  of  the 
undertaking  and  its  effects  on  historic 
properties,  the  likely  interest  of  the 
public  in  the  effects  on  historic 
properties,  confidentialify  concerns  of 
private  individuals  and  businesses,  and 
the  relationship  of  the  Federal 
involvement  to  the  undertaking. 

(2)  Providing  notice  and  information. 
The  agency  official  must,  except  where 
appropriate  to  protect  confidentialify 
concerns  of  affected  parties,  provide  the 
public  with  information  about  an 
undertaking  and  its  effects  on  historic 
properties  and  seek  public  comment 
and  input.  Members  of  the  public  may 
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also  provide  views  on  their  own 
initiative  for  the  agency  official  to 
consider  in  decisionmaking. 

(3)  Use  of  agency  procedures.  The 
agency  official  may  use  the  agency's 
procedures  for  public  involvement 
under  the  National  Environmental 
Policy  Act  or  other  program 
requirements  in  lieu  of  public 
involvement  requirements  in  subpart  B 
of  this  part,  if  they  provide  adequate 
opportunities  for  public  involvement 
consistent  with  this  subpart. 

Subpart  B — TTie  section  106  Process 

§  800.3    initiation  of  ttw  section  1 06 
process. 

(a)  Establish  undertaking.  The  agency 
official  shall  determine  whether  the 
proposed  Federal  action  is  an 
undertaking  as  defined  in  §  800.16(y) 
and,  if  so,  whether  it  is  a  type  of  activity 
that  has  the  potential  to  cause  effects  on 
historic  properties. 

(1)  No  potential  to  cause  effects.  If  the 
imdertaking  is  a  type  of  activity  that 
does  not  have  the  potential  to  cause 
effects  on  historic  properties,  assiuning 
such  historic  properties  were  present, 
the  agency  official  has  no  further 
obligations  imder  section  106  or  this 
part. 

(2)  Program  alternatives.  If  the  review 
of  the  imdertaking  is  governed  by  a 
Federal  agency  program  alternative 
established  under  §  800.14  or  a 
programmatic  agreement  in  existence 
before  January  11,  2001,  the  agency 
official  shall  follow  the  program 
alternative. 

(b)  Coordinate  with  other  reviews.  The 
agency  official  should  coordinate  the 
steps  of  the  section  106  process,  as 
appropriate,  with  the  overall  planning 
schedule  for  the  undertaking  and  with 
any  reviews  required  under  other 
authorities  such  as  the  National 
Environmental  Policy  Act,  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  the  American  Indian 
Religious  Freedom  Act,  the 
Archeological  Resources  Protection  Act, 
and  agency-specific  legislation,  such  as 
section  4(f)  of  the  Department  of 
Transportation  Act.  Where  consistent 
with  the  procedures  in  this  subpart,  the 
agency  official  may  use  information 
developed  for  other  reviews  under 
Federal,  State,  or  tribal  law  to  meet  the 
requirements  of  section  106. 

(c)  Identify  the  appropriate  SHPO 
and/or  THPO.  As  part  of  its  initial 
planning,  the  agency  official  shall 
determine  the  appropriate  SHPO  or 
SHPOs  to  be  involved  in  the  section  106 
process.  The  agency  official  shall  also 
determine  whether  the  imdertaking  may 
occur  on  or  affect  historic  properties  on 


any  tribal  lands  and,  if  so,  whether  a 
THPO  has  assumed  the  duties  of  the 
SHPO.  The  agency  official  shall  then 
initiate  consultation  with  the 
appropriate  officer  or  officers. 

(1)  Tribal  assumption  of  SHPO 
responsibilities.  Where  an  Indian  tribe 
has  assumed  the  section  106 
responsibilities  of  the  SHPO  on  tribal 
lands  pursuant  to  section  101(d)(2)  of 
the  act,  consultation  for  undertakings 
occurring  on  tribal  land  or  for  effects  on 
tribal  land  is  with  the  THPO  for  the 
Indicui  tribe  in  lieu  of  the  SHPO.  Section 
101(d)(2)(D)(iii)  of  the  act  authorizes 
owners  of  properties  on  tribal  lands 
which  are  neither  owned  by  a  member 
of  the  tribe  nor  held  in  trust  by  the 
Secretary  for  the  benefit  of  the  tribe  to 
request  the  SHPO  to  participate  in  the 
section  106  process  in  addition  to  the 
THPO. 

(2)  Undertakings  involving  more  than 
one  State.  If  more  than  one  State  is 
involved  in  an  undertaking,  the 
involved  SHPOs  may  agree  to  designate 
a  lead  SHPO  to  act  on  their  behalf  in  the 
section  106  process,  including  taking 
actions  that  would  conclude  the  section 
106  process  under  this  subpart. 

(3)  Conducting  consultation.  The 
agency  official  should  consult  with  the 
SHPO/THPO  in  a  manner  appropriate  to 
the  agency  planning  process  for  the 
imdertaking  and  to  the  nature  of  the 
undertaking  and  its  effects  on  historic 
properties. 

(4)  Failure  of  the  SHPO/THPO  to 
respond.  If  the  SHPO/THPO  fails  to 
respond  within  30  days  of  receipt  of  a 
request  for  review  of  a  finding  or 
determination,  the  agency  official  may 
either  proceed  to  the  next  step  in  the 
process  based  on  the  finding  or 
determination  or  consult  with  the 
Council  in  lieu  of  the  SHPO/THPO.  If 
the  SHPO/THPO  re-enters  the  Section 
106  process,  the  agency  official  shall 
continue  the  consultation  without  being 
required  to  reconsider  previous  findings 
or  determinations. 

(d)  Consultation  on  tribal  lands. 
Where  the  Indian  tribe  has  not  assumed 
the  responsibilities  of  the  SHPO  on 
tribal  lands,  consultation  with  the 
Indian  tribe  regarding  undertakings 
occurring  on  such  tribe's  lands  or  effects 
on  such  tribal  lands  shall  be  in  addition 
to  and  on  the  same  basis  as  consultation 
with  the  SHPO.  If  the  SHPO  has 
withdrawn  from  the  process,  the  agency 
official  may  complete  the  section  106 
process  with  the  Indian  tribe  and  the 
Council,  as  appropriate.  An  Indian  tribe 
may  enter  into  an  agreement  with  a 
SHPO  or  SHPOs  specifying  the  SHPO's 
participation  in  the  section  106  process 
for  undertakings  occurring  on  or 


affecting  historic  properties  on  tribal 
lands. 

(e)  Plan  to  involve  the  public.  In 
consultation  with  the  SHPO/THPO.  the 
agency  official  shall  plan  for  involving 
the  public  in  the  section  106  process. 
The  agency  official  shall  identify  the 
appropriate  points  for  seeking  public 
input  and  for  notifying  the  public  of 
proposed  actions,  consistent  with 

§  800.2(d). 

(f)  Identify  other  consulting  parties.  In 
consultaUon  with  the  SHPO/THPO,  the 
agency  official  shall  identify  any  other 
parties  entitled  to  be  consulting  parties 
and  invite  them  to  participate  as  such  in 
the  section  106  process.  The  agency 
official  may  invite  others  to  participate 
as  consulting  parties  as  the  section  106 
process  moves  forward. 

(1)  Involving  local  governments  and 
applicants.  The  agency  official  shall 
invite  any  local  govenunents  or 
applicants  that  are  entitled  to  be 
consulting  parties  under  §  800.2(c). 

(2)  Involving  Indian  tribes  and  Native 
Hawaiian  organizations.  The  agency 
official  shall  make  a  reasonable  and 
good  faith  effort  to  identify  apy  Indian 
tribes  or  Native  Hawaiian  organizations 
that  might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects  and  invite  them 
to  be  consulting  parties.  Such  Indian 
tribe  or  Native  Hawaiian  organization 
that  requests  in  writing  to  be  a 
consulting  party  shall  be  one. 

(3)  Requests  to  be  consulting  parties. 
The  agency  official  shall  consider  all 
written  requests  of  individuals  and 
organizations  to  participate  as 
consulting  parties  and,  in  consultation 
with  the  SHPO/THPO  and  any  hidian 
tribe  upon  whose  tribal  lands  an 
undertaking  occurs  or  affects  historic 
properties,  determine  which  should  be 
consulting  parties. 

(g)  Expediting  consultation.  A 
consultation  by  the  agency  official  with 
the  SHPO/THPO  and  other  consulting 
parties  may  address  multiple  steps  in 
§§  800.3  through  800.6  where  the 
agency  official  and  the  SHPO/THPO 
agree  it  is  appropriate  as  long  as  the 
consulting  parties  and  the  public  have 
an  adequate  opportunity  to  express  their 
views  as  provided  in  §  800.2(d). 

§  800.4    Identification  of  historic  properties. 

(a)  Determine  scope  of  identification 
efforts.  In  consultation  with  the  SHPO/ 
THPO,  the  agency  official  shall: 

(1)  Determine  and  document  the  area 
of  potential  effects,  as  defined  in 

§  800.16(d); 

(2)  Review  existing  information  on 
historic  properties  within  the  area  of 
potential  effects,  including  any  data 


concerning  possible  historic  properties 
not  yet  identified; 

(3)  Seek  information,  as  appropriate, 
from  consulting  parties,  and  other 
individuals  and  organizations  likely  to 
have  knowledge  of,  or  concerns  with, 
historic  properties  in  the  area,  and 
identify  issues  relating  to  the 
undertaking's  potential  effects  on 
historic  properties;  and 

(4)  Gather  information  from  any 
Indian  tribe  or  Native  Hawaiian 
organization  identified  pursuant  to 
§  800.3(f)  to  assist  in  identifying 
properties,  including  those  located  off 
tribal  lands,  which  may  be  of  religious 
and  cultural  significance  to  them  and 
may  be  eligible  for  the  National  Register, 
recognizing  that  an  Indian  tribe  or 
Native  Hawaiian  organization  may  be 
reluctant  to  divulge  specific  information 
regarding  the  location,  nature,  and 
activities  associated  with  such  sites.  The 
agency  official  should  address  concerns 
raised  about  confidentiality  pursuant  to 
§  800.11(c). 

(b)  Identify  historic  properties.  Based 
on  the  information  gatbered  under 
paragraph  (a)  of  this  section,  and  in 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  might  attach  religious 
and  cultural  significance  to  properties 
within  the  area  of  potential  effects,  the 
agency  official  shall  take  the  steps 
necessary  to  identify  historic  properties 
within  the  area  of  potential  effects. 

(1)  Level  of  effort.  The  agency  official 
shall  make  a  reasonable  and  good  faith 
effort  to  carry  out  appropriate 
identification  efforts,  which  may 
include  background  research, 
consultation,  oral  history  interviews, 
sample  field  investigation,  and  field 
survey.  The  agency  official  shall  take 
into  account  past  planning,  research  and 
studies,  the  magnitude  and  nature  of  the 
undertaking  and  the  degree  of  Federal 
involvement,  the  nature  and  extent  of 
potential  effects  on  historic  properties, 
and  the  likely  nature  and  location  of 
historic  properties  within  the  area  of 
potential  effects.  The  Secretary's 
standards  and  guidelines  for 
identification  provide  guidance  on  this 
subject.  The  agency  official  should  also 
consider  other  applicable  professional, 
State,  tribal,  eind  local  laws,  standards, 
and  guidelines.  The  agency  official  shall 
take  into  account  any  confidentiality 
concerns  raised  by  Indian  tribes  or 
Native  Hawaiian  organizations  during 
the  identification  process. 

(2)  Phased  identification  and 
evaluation.  Where  alternatives  under 
consideration  consist  of  corridors  or 
large  land  areas,  or  where  access  to 
properties  is  restricted,  the  agency 
official  may  use  a  phased  process  to 


conduct  identification  and  evaluation 
efforts.  The  agency  official  may  also 
defer  final  identification  and  evaluation 
of  historic  properties  if  it  is  specifically 
provided  for  in  a  memorandum  of 
agreement  executed  pursuant  to  §  800.6, 
a  progranunatic  agreement  executed 
pursuant  to  §  800.14(b),  or  the 
documents  used  by  an  agency  official  to 
comply  with  the  National 
Environmental  Policy  Act  pursuant  to 
§  800.8.  The  process  should  establish 
the  likely  presence  of  historic  properties 
within  tbe  area  of  potential  effects  for 
each  alternative  or  inaccessible  area 
through  background  research, 
consultation  and  an  appropriate  level  of 
field  investigation,  taking  into  account 
the  number  of  alternatives  under 
consideration,  the  magnitude  of  the 
undertaking  and  its  likely  effects,  and 
the  views  of  the  SHPO/THPO  and  any 
other  consulting  parties.  As  specific 
aspects  or  locations  of  an  alternative  are 
refined  or  access  is  gained,  the  agency 
official  shall  proceed  with  the 
identification  and  evaluation  of  historic 
properties  in  accordance  wdth 
paragraphs  (b)(1)  and  (c)  of  this  section, 
(c)  Evaluate  historic  significance. 

(1)  Apply  National  Register  criteria.  In 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  identified 
properties  and  guided  by  the  Secretary's 
standards  and  guidelines  for  evaluation, 
the  agency  official  shall  apply  the 
National  Register  criteria  (36  CFR  part 
63)  to  properties  identified  within  the 
area  of  potential  effects  that  have  not 
been  previously  evaluated  for  National 
Register  eligibility.  The  passage  of  time, 
changing  perceptions  of  significance,  or 
incomplete  prior  evaluations  may 
require  the  agency  official  to  reevaluate 
properties  previously  determined 
eligible  or  ineligible.  The  agency  official 
shall  acknowledge  that  Indian  tribes  and 
Native  Hawaiian  organizations  possess 
special  expertise  in  assessing  the 
eligibility  of  historic  properties  that  may 
possess  religious  and  cultural 
significance  to  them. 

(2)  Determine  whether  a  property  is 
eligible.  If  the  agency  official  determines 
any  of  the  National  Register  criteria  are 
met  and  the  SHPO/THPO  agrees,  the 
property  shall  be  considered  eligible  for 
the  National  Register  for  section  106 
purposes.  If  the  agency  official 
determines  the  criteria  are  not  met  and 
the  SHPO/THPO  agrees,  the  property 
shall  be  considered  not  eligible.  If  the 
agency  official  and  the  SHPO/THPO  do 
not  agree,  or  if  the  Council  or  the 
Secretary  so  request,  the  agency  official 
shall  obtain  a  determination  of 
eligibility  from  the  Secretary  pursuant 


to  36  CFR  part  63.  If  an  Indian  tribe  or 
Native  Hawaiian  organization  that 
attaches  religious  and  cultural 
significance  to  a  property  off  tribal  lands 
does  not  agree,  it  may  ask  the  Council 
to  request  the  agency  official  to  obtain 
a  determination  of  eligibility. 

(d)  Results  of  identification  and 
evaluation. 

(1)  No  historic  properties  affected.  If 
the  agency  official  finds  that  either  there 
are  no  historic  properties  present  or 
there  are  historic  properties  present  but 
the  undertaking  will  have  no  effect 
upon  them  as  defined  in  §800.16(1),  the 
agency  official  shall  provide 
documentation  of  this  finding,  as  set 
forth  in  §  800.11(d),  to  the  SHPO/THPO. 
The  agency  official  shall  notify  all 
consulting  parties,  including  Indian 
tribes  and  Native  Hawaiian 
organizations,  and  make  the 
documentation  available  for  public 
inspection  prior  to  approving  the 
undertaking.  If  the  SHPO/THPO,  or  the 
Council  if  it  has  entered  the  section  106 
process,  does  not  object  within  30  days 
of  receipt  of  an  adequately  documented 
finding,  the  agency  official's 
responsibilities  under  section  106  are 
ftilfiUed. 

(2)  Historic  properties  affected.  If  the 
agency  official  finds  that  there  are 
historic  properties  which  may  be 
affected  by  the  undertaking  or  the 
SHPO/TIffO  or  the  Council  objects  to 
the  agency  official's  finding  under 
paragraph  (d)(1)  of  this  section,  the 
agency  official  shall  notify  all 
consulting  parties,  including  Indian 
tribes  or  Native  Hawaiian  organizations, 
invite  their  views  on  the  effects  and 
assess  adverse  effects,  if  any,  in 
accordance  with  §  800.5. 

§  800.5    Assessment  of  adverse  effects. 

(a)  Apply  criteria  of  adverse  effect.  In 
consultation  with  the  SHPO/THPO  and 
any  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  identified 
historic  properties,  the  agency  official    ■ 
shall  apply  the  criteria  of  adverse  effect 
to  historic  properties  within  the  area  of 
potential  effects.  The  agency  official 
shall  consider  any  views  concerning 
such  effects  which  have  been  provided 
by  consulting  parties  and  the  public. 

(1)  Criteria  of  adverse  effect.  An 
adverse  effect  is  found  when  an 
undertaking  may  alter,  directly  or 
indirectiy,  any  of  the  characteristics  of 
a  historic  property  that  qualify  the 
property  for  inclusion  in  the  National 
Register  in  a  manner  that  would 
diminish  the  integrity  of  the  property's 
location,  design,  setting,  materials, 
workmanship,  feeling,  or  association. 
Consideration  shall  be  given  to  all 
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qualifying  characteristics  of  a  historic 
property,  including  those  that  may  have 
been  identified  subsequent  to  the 
original  evaluation  of  the  property's 
eligibility  for  the  National  Register. 
Adverse  effects  may  include  reasonably 
foreseeable  effects  caused  by  the 
undertaking  that  may  occur  later  in 
time,  be  farther  removed  in  distance  or 
be  cumulative. 

(2)  Examples  of  adverse  effects. 
Adverse  effects  on  historic  properties 
include,  but  are  not  limited  to: 

(i)  Physical  destruction  of  or  damage 
to  all  or  part  of  the  property; 

(ii)  Alteration  of  a  property,  including 
restoration,  rehabilitation,  repair, 
maintenance,  stabilization,  hazardous 
material  remediation,  and  provision  of 
handicapped  access,  that  is  not 
consistent  with  the  Secretary's 
standards  for  the  treatment  of  historic 
properties  (36  CFR  part  68)  and 
applicable  gmdelines; 

fiii)  Removal  of  the  property  firom  its 
historic  location; 

(iv)  Change  of  the  character  of  the 
property's  use  or  of  physical  features 
within  the  property's  setting  that 
contribute  to  its  historic  significance; 

(v)  Introduction  of  visual, 
atmospheric  or  audible  elements  that 
diminish  the  integrity  of  the  property's 
significant  historic  features; 

(vi)  Neglect  of  a  property  which 
causes  its  deterioration,  except  where 
such  neglect  and  deterioration  are 
recognized  qualities  of  a  property  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization;  and 

(vii)  Transfer,  lease,  or  sale  of 
property  out  of  Federal  ownership  or 
control  without  adequate  and  legally 
enforceable  restrictions  or  conditions  to 
ensure  long-term  preservation  of  the 
property's  historic  significance. 

(3)  Phased  application  of  criteria. 
Where  alternatives  under  consideration 
consist  of  corridors  or  large  land  areas, 
or  where  access  to  properties  is 
restricted,  the  agency  official  may  use  a 
phased  process  in  applying  the  criteria 
of  adverse  effect  consistent  with  phased 
identification  and  evaluation  efforts 
conducted  pursuant  to  §  800.4(b)(2). 

(b)  Finding  of  no  adverse  effect.  The 
agency  official,  in  consultation  with  the 
SHPO/THPO,  may  propose  a  finding  of 
no  adverse  effect  when  the 
undertaking's  effects  do  not  meet  the 
criteria  of  paragraph  (a)(1)  of  this 
section  or  the  undertaking  is  modified 
or  conditions  are  imposed,  such  as  the 
subsequent  review  of  plans  for 
rehabilitation  by  the  SHPO/THPO  to 
ensure  consistency  with  the  Secretary's 
standards  for  the  treatment  of  historic 
properties  (36  CFR  part  68)  and    .      . 


applicable  guidelines,  to  avoid  adverse 
effects. 

(c)  Consulting  party  review.  U  the 
agency  official  proposes  a  finding  of  no 
adverse  effect,  the  agency  official  shall 
notify  all  consulting  parties  of  the 
finding  and  provide  them  with  the 
documentation  specified  in  §  800.11(e). 
The  SHPO/THPO  shall  have  30  days 
from  receipt  to  review  the  finding. 

(1)  Agreement  with  finding.  Umess 
the  Coxmcil  is  reviewing  the  finding 
piu^uant  to  §  800.5(c)(3),  the  agency 
official  may  proceed  if  the  SHPO/THPO 
agrees  with  the  finding.  The  agency 
official  shall  carry  out  the  undertaking 
in  accordance  with  §  800.5(d)(1).  Failiu'e 
of  the  SHPO/THPO  to  respond  within 
30  days  fi'om  receipt  of  the  finding  shall 
be  considered  agreement  of  the  SHPO/ 
THPO  with  the  finding. 

(2)  Disagreement  with  finding. 
(i)  If  the  SHPO/THPO  or  any 

consulting  party  disagrees  within  the 
30-day  review  period,  it  shall  specify 
the  reasons  for  disagreeing  with  the 
finding.  The  agency  official  shall  either 
consult  with  the  party  to  resolve  the 
disagreement,  or  request  the  Council  to 
review  the  finding  pursuant  to 
paragraph  (c)(3)  of  this  section. 

(ii)  The  agency  official  should  seek 
the  concurrence  of  any  Indian  tribe  or 
Native  Hawaiian  organization  that  has 
made  known  to  the  agency  officieil  that 
it  attaches  religious  and  cultiu-al 
significance  to  a  historic  property 
subject  to  the  finding.  If  such  Indian 
tribe  or  Native  Hawaiian  organization 
disagrees  with  the  finding,  it  may 
within  the  30-day  review  period  specify 
the  reasons  for  disagreeing  with  the 
finding  and  request  the  Coimcil  to 
review  the  finding  pursuant  to 
paragraph  (c)(3)  of  this  section. 

(iiij  Ii  the  Coimcil  on  its  own 
initiative  so  requests  within  the  30-day 
review  period,  the  agency  official  shall 
submit  the  finding,  along  with  the 
documentation  specified  in  §  800.11(e). 
for  review  piu-suant  to  paragraph  (c)(3) 
of  this  section.  A  Council  decision  to 
make  such  a  request  shall  be  guided  by 
the  criteria  in  appendix  A  to  this  part. 

(3)  Council  review  of  findings.  When 
a  finding  is  submitted  to  the  Coimcil 
pursuant  to  paragraph  (c)(2)  of  this 
section,  the  agency  official  shall  include 
the  documentation  specified  in 

§  800.11(e).  The  Council  shall  review 
the  finding  and  notify  the  agency 
official  of  its  determination  as  to 
whether  the  adverse  effect  criteria  have 
been  correctly  applied  within  15  days  of 
receiving  the  documented  finding  from 
the  agency  official.  The  Council  shall 
specify  the  basis  for  its  determination. 
The  agency  official  shall  proceed  in 
accordance  with  the  Council's 


determination.  If  the  Coimcil  does  not 
respond  within  15  days  of  receipt  of  the 
finding,  the  agency  official  may  assume 
concurrence  with  the  agency  official's 
findings  and  proceed  accordingly, 
(d)  Results  of  assessment. 

(1)  No  adverse  effect.  The  agency 
official  shall  maintain  a  record  of  the 
finding  and  provide  information  on  the 
finding  to  the  public  on  request, 
consistent  with  the  confidentiality 
provisions  of  §  800.11(c). 
Implementation  of  the  underteiking  in 
accordance  with  the  finding  as 
documented  fulfills  the  agency  official's 
responsibilities  under  section  106  and 
this  part,  ff  the  agency  official  will  not 
conduct  the  undertaking  as  proposed  in 
the  finding,  the  agency  official  shall 
reopen  consultation  under  paragraph  (a) 
of  this  section. 

(2)  Adverse  effect.  If  an  adverse  effect 
is  found,  the  agency  official  shall 
consult  further  to  resolve  the  adverse 
effect  pursuant  to  §  800.6. 

§  800.6    Resolution  of  adverse  effects. 

(a)  Continue  consultation.  The  agency 
official  shall  consult  with  the  SHPO/ 
THPO  and  other  consulting  parties, 
including  Indian  tribes  and  Native 
Hawaiian  organizations,  to  develop  and 
evaluate  alternatives  or  modifications  to 
the  undertaking  that  could  avoid, 
minimize,  or  mitigate  adverse  effects  on 
historic  properties. 

(1)  Notify  the  Council  and  determine 
Council  participation.  The  agency 
official  shall  notify  the  Coimcil  of  the 
adverse  effect  finding  by  providing  the 
documentation  specified  in  §  800.11(e). 

(i)  The  notice  shall  invite  the  Council 
to  participate  in  the  consultation  when: 

(A)  The  agency  official  wants  the 
Coimcil  to  participate; 

(B)  The  undertaking  has  an  adverse 
effect  upon  a  National  Historic 
Landmark;  or 

(C)  A  programmatic  agreement  under 
§  800.14(b)  will  be  prepared; 

(ii)  The  SHPO/THPO,  an  Ladian  tribe 
or  Native  Hawaiian  organization,  or  any 
other  consulting  party  may  at  any  time 
independently  request  the  Coimcil  to 
participate  in  the  consultation. 

(iii)  The  Council  shall  advise  the 
agency  official  and  all  consulting  parties 
whether  it  will  participate  within  15 
days  of  receipt  of  notice  or  other 
request.  Prior  to  entering  the  process, 
the  Council  shall  provide  written  notice 
to  the  agency  official  and  the  consulting 
parties  that  its  decision  to  participate 
meets  the  criteria  set  forth  in  appendix 
A  to  this  part.  The  Council  shall  also 
advise  the  head  of  the  agency  of  its 
decision  to  enter  the  process. 
Consultation  with  Council  participation 


is  conducted  in  accordance  with 
paragraph  (b)(2)  of  this  section. 

(iv)  If  the  Council  does  not  join  the 
consultation,  the  agency  official  shall 
proceed  with  consultation  in 
accordance  with  paragraph  (b)(1)  of  this 
section. 

(2)  Involve  consulting  parties.  In 
addition  to  the  consulting  parties 
identified  under  §  800.3(f).  the  agency 
official,  the  SHPO/THPO  and  the 
Council,  if  participating,  may  agree  to 
invite  other  individuals  or  organizations 
to  become  consulting  parties.  The 
agency  official  shall  invite  any 
individual  or  organization  that  will 
assume  a  specific  role  or  responsibility 
in  a  memorandum  of  agreement  to 
participate  as  a  consulting  party. 

(3)  Provide  documentation.  The 
agency  official  shall  provide  to  all 
consulting  parties  the  documentation 
specified  in  §  800.11(e),  subject  to  the 
confidentiality  provisions  of  §  800.11(c), 
and  such  other  dociunentation  as  may 
be  developed  during  the  consultation  to 
resolve  adverse  effects. 

(4)  Involve  the  public.  The  agency 
official  shall  make  information  available 
to  the  public,  including  the 
documentation  specified  in  §  800.11(e). 
subject  to  the  confidentiality  provisions 
of  §  800.11(c).  The  agency  official  shall 
provide  an  opportunity  for  members  of 
the  public  to  express  their  views  on 
resolving  adverse  effects  of  the 
undertaking.  The  agency  official  should 
use  appropriate  mechanisms,  taking  into 
account  the  magnitude  of  the 
undertaking  and  the  nature  of  its  effects 
upon  historic  properties,  the  likely 
effects  on  historic  properties,  and  the 
relationship  of  the  Federal  involvement 
to  the  undertaking  to  ensure  that  the 
public's  views  are  considered  in  the 
consultation.  The  agency  official  should 
also  consider  the  extent  of  notice  and 
information  concerning  historic 
preservation  issues  afforded  the  public 
at  earlier  steps  in  the  section  106 
process  to  determine  the  appropriate 
level  of  public  involvement  when 
resolving  adverse  effects  so  that  the 
standards  of  §  800.2(d)  are  met. 

(5)  Restrictions  on  disclosure  of 
information.  Section  304  of  the  act  and 
other  authorities  may  limit  the 
disclosure  of  information  under 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section.  If  an  Indian  tribe  or  Native 
Hawaiian  organization  objects  to  the 
disclosure  of  information  or  if  the 
agency  official  believes  that  there  are 
other  reasons  to  withhold  information, 
the  agency  official  shall  comply  with 

§  800.11(c)  regarding  the  disclosure  of 
such  information. 

(b)  Resolve  adverse  effects. 

(1)  Resolution  without  the  Council. 


(i)  The  agency  official  shall  consult 
with  the  SHPO/THPO  and  other 
consulting  parties  to  seek  ways  to  avoid, 
minimize  or  mitigate  the  adverse  effects. 

(ii)  The  agency  official  may  use 
standard  treatments  established  by  the 
Coimcil  under  §  800.14(d)  as  a  basis  for 
a  memorandum  of  agreement. 

(iii)  Ii  the  Council  decides  to  join  the 
consultation,  the  agency  official  shall 
follow  paragraph  (b)(2)  of  this  section. 

(iv)  If  the  agency  official  and  the 
SHPO/THPO  agree  on  how  the  adverse 
effects  wrill  be  resolved,  they  shall 
execute  a  memorandum  of  agreement. 
The  agency  official  must  submit  a  copy 
of  the  executed  memorandum  of 
agreement,  along  with  the 
documentation  specified  in  §  800.11(f). 
to  the  Council  prior  to  approving  the 
undertaking  in  order  to  meet  the 
requirements  of  section  106  and  this 
subpart. 

(v)  If  the  agency  official,  and  the 
SHPO/THPO  fail  to  agree  on  the  terms 
of  a  memorandum  of  agreement,  the 
agency  official  shall  request  the  Council 
to  join  the  consultation  and  provide  the 
Council  with  the  documentation  set 
forth  in  §  800.11(g).  If  the  Council 
decides  to  join  the  consultation,  the 
agency  official  shall  proceed  in 
accordance  with  paragraph  {b)(2)  of  this 
section.  If  the  Council  decides  not  to 
join  the  consultation,  the  Coimcil  will 
notify  the  agency  and  proceed  to 
comment  in  accordance  with  §  800.7(c). 

(2)  Resolution  with  Council 
participation.  If  the  Council  decides  to 
participate  in  the  consultation,  the 
agency  official  shall  consult  with  the 
SHPO/THPO.  the  Council,  and  other 
consulting  parties,  including  Indian 
tribes  and  Native  Hawaiian 
organizations  under  §  800.2(c)(3),  to 
seek  ways  to  avoid,  minimize  or 
mitigate  the  adverse  effects.  If  the 
agency  official,  the  SHPO/THPO,  and 
the  Council  agree  on  how  the  adverse 
effects  will  be  resolved,  they  shall 
execute  a  memorandum  of  agreement. 

(c)  Memorandum  of  agreement.  A 
memorandum  of  agreement  executed 
and  implemented  pursuant  to  this 
section  evidences  the  agency  official's 
compliance  with  section  106  and  this 
part  and  shall  govern  the  undertaking 
and  all  of  its  parts.  The  agency  official 
shall  ensure  that  the  undertaking  is 
carried  out  in  accordance  with  the 
memorandum  of  agreement. 

(1)  Signatories.  The  signatories  have 
sole  authority  to  execute,  amend  or 
terminate  the  agreement  in  accordance 
with  this  subpart. 

(i)  The  agency  official  and  the  SHPO/ 
THPO  are  the  signatories  to  a 
memorandum  of  agreement  executed 


pursuant  to  paragraph  (b)(1)  of  this 
section. 

(ii)  The  agency  official,  the  SHPO/ 
THPO,  and  the  Council  are  the 
signatories  to  a  memorandum  of 
agreement  executed  pursuant  to 
paragraph  (b)(2)  of  this  section. 

(iii)  The  agency  official  and  the 
Council  are  signatories  to  a 
memorandum  of  agreement  executed 
pursuant  to  §  800.7(a)(2). 

(2)  Invited  signatories. 

(i)  The  agency  official  may  invite 
additional  parties  to  be  signatories  to  a 
memorandum  of  agreement.  Any  such 
party  that  signs  ihe  memorandum  of 
agreement  shall  have  the  same  rights 
with  regard  to  seeking  amendment  or 
termination  of  the  memorandum  of 
agreement  as  other  signatories. 

(ii)  The  agency  official  may  invite  an 
Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  historic 
properties  located  off  tribal  lands  to  be 
a  signatory  to  a  memorandum  of 
agreement  concerning  such  properties. 

(iii)  The  agency  official  should  invite 
any  party  that  assumes  a  responsibility 
under  a  memorandum  of  agreement  to 
be  a  signatory. 

(iv)  The  refusal  of  any  party  invited  to 
become  a  signatory  to  a  memorandum  of 
agreement  pursuant  to  paragraph  (c)(2) 
of  this  section  does  not  invalidate  the 
memorandum  of  agreement. 

(3)  Concurrence  by  others.  The  agency 
official  may  invite  all  consulting  parties 
to  concur  in  the  memorandum  of 
agreement.  The  signatories  may  agree  to 
invite  others  to  concur.  The  refusal  of 
any  party  invited  to  concur  in  the 
memorandum  of  agreement  does  not 
invalidate  the  memorandum  of 
agreement. 

(4)  Reports  on  implementation.  Where 
the  signatories  agree  it  is  appropriate,  a 
memorandum  of  agreement  shall 
include  a  provision  for  monitoring  and 
reporting  on  its  implementation. 

(5)  Duration.  A  memorandum  of 
agreement  shall  include  provisions  for 
termination  and  for  reconsideration  of 
terms  if  the  undertaking  has  not  been 
implemented  within  a  specified  time. 

(6)  Discoveries.  Where  the  signatories 
agree  it  is  appropriate,  a  memorandum 
of  agreement  shall  include  provisions  to 
deal  writh  the  subsequent  discovery  or 
identification  of  additional  historic 
properties  affected  by  the  undertaking. 

(7)  Amendments.  "The  signatories  to  a 
memorandum  of  agreement  may  amend 
it.  If  the  Council  was  not  a  signatory  to 
the  original  agreement  and  the 
signatories  execute  an  amended 
agreement,  the  agency  official  shall  file 
it  with  the  Council. 
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(8)  Termination.  If  any  signatory 
determines  that  the  terms  of  a 
memorandimi  of  agreement  caimot  be  or 
are  not  being  carried  out,  the  signatories 
shall  consult  to  seek  amendment  of  the 
agreement.  If  the  agreement  is  not 
amended,  any  signatory  may  terminate 
it.  The  agency  official  shall  either 
execute  a  memorandum  of  agreement 
with  signatories  under  paragraph  (c)(1) 
of  this  section  or  request  the  comments 
of  the  Council  under  §  800.7(a). 

(9)  Copies.  The  agency  official  shall 
provide  each  consulting  party  with  a 
copy  of  any  memorandum  of  agreement 
executed  pursuant  to  this  subpart. 

§  800.7    Failure  to  resolve  adverse  effects. 

(a)  Termination  of  consultation.  After 
consulting  to  resolve  adverse  effects 
pursuant  to  §  800.6(b)(2),  the  agency 
official,  die  SHPO/THPO,  or  the  Council 
may  determine  that  further  consultation 
will  not  be  productive  and  terminate 
consultation.  Any  party  that  terminates 
consultation  sheill  notify  the  other 
consulting  parties  and  provide  them  the 
reasons  for  terminating  in  writing. 

(1)  If  the  agency  official  terminates 
consultation,  the  head  of  the  agency  or 
an  Assistant  Secretary  or  other  officer 
with  major  department-wide  or  agency- 
wide  responsibilities  shall  request  that 
the  Council  conunent  pursuant  to 
paragraph  (c)  of  this  section  and  shall 
notify  all  consulting  parties  of  the 
request. 

(2)  If  the  SHPO  terminates 
consultation,  the  agency  official  and  the 
Council  may  execute  a  memorandum  of 
agreement  without  the  SHPO's 
involvement. 

(3)  If  a  THPO  terminates  consultation 
regarding  an  undertaking  occurring  on 
or  affecting  historic  properties  on  its 
tribal  lands,  the  Council  shall  conunent 
pursuant  to  paragraph  (c)  of  this  section. 

(4)  If  the  Council  terminates 
consultation,  the  Council  shall  notify 
the  agency  official,  the  agency's  Federal 
preservation  officer  and  all  consulting 
parties  of  the  termination  and  comment 
under  paragraph  (c)  of  this  section.  The 
Council  may  consult  with  the  agency's 
Federal  preservation  officer  prior  to 
terminating  consultation  to  seek  to 
resolve  issues  concerning  the 
undertaking  and  its  effects  on  historic 
properties. 

(b)  Comments  without  termination. 
The  Coimcil  may  determine  that  it  is 
appropriate  to  provide  additional 
advisory  comments  upon  an 
imdertaking  for  which  a  memorandum 
of  agreement  will  be  executed.  The 
Council  shall  provide  them  to  the 
agency  official  when  it  executes  the 
memorandum  of  agreement. 

(c)  Comments  by  the  Council. 


(1)  Preparation.  The  Council  shall 
provide  an  opportunity  for  the  agency 
official,  all  consulting  parties,  and  the 
public  to  provide  their  views  within  the 
time  frame  for  developing  its  conunents. 
Upon  request  of  the  Council,  the  agency 
official  shall  provide  additional  existing 
information  concerning  the  undertaking 
and  assist  the  Council  in  arranging  an 
onsite  inspection  and  an  opportunity  for 
public  participation. 

(2)  Timing.  The  Coimcil  shall  transmit 
its  comments  within  45  days  of  receipt 
of  a  request  under  paragraph  (a)(1)  or 
(a)(3)  of  this  section  or  §  800.8(c)(3),  or 
termination  by  the  Council  under 
§800.6(b)(l)(v)  or  paragraph  (a)(4)  of 
this  section,  unless  otherwise  agreed  to 
by  the  agency  official. 

(3)  Transmittal.  The  Council  shall 
provide  its  conunents  to  the  head  of  the 
agency  requesting  comment  with  copies 
to  the  agency  official,  the  agency's 
Federal  preservation  officer,  all 
consulting  parties,  and  others  as 
appropriate. 

(4)  Response  to  Council  comment. 
The  head  of  the  agency  shall  take  into 
account  the  Council's  comments  in 
reaching  a  final  decision  on  the 
imdertaking.  Section  110(1)  of  the  act 
directs  that  the  head  of  the  agency  shall 
document  this  decision  and  may  not 
delegate  his  or  her  responsibilities 
pursuant  to  section  106.  Documenting 
the  agency  head's  decision  shall 
include: 

(i)  Preparing  a  summary  of  the 
decision  that  contains  the  rationale  for 
the  decision  and  evidence  of 
consideration  of  the  Council's 
comments  and  providing  it  to  the 
Council  prior  to  approval  of  the 
undertaking; 

(ii)  Providing  a  copy  of  the  summary 
to  all  consulting  parties;  and 

(iii)  Notifying  tne  public  and  making 
the  record  available  for  public 
inspection. 

§800.8    Coordination  With  the  National 
Environmental  Policy  Act. 

(a)  General  principles. 

(1)  Early  coordination.  Federal 
agencies  are  encouraged  to  coordinate 
compliance  with  section  106  and  the 
procedures  in  this  part  with  any  steps 
taken  to  meet  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA).  Agencies  should  consider  their 
section  106  responsibilities  as  early  as 
possible  in  the  NEPA  process,  and  plan 
their  public  participation,  analysis,  and 
review  in  such  a  way  that  they  can  meet 
the  purposes  and  requirements  of  both 
statutes  in  a  timely  and  efficient 
maimer.  The  determination  of  whether 
an  undertaking  is  a  "major  Federal 
action  significantly  affecting  the  qualify 


of  the  human  environment,"  and 
therefore  requires  preparation  of  an 
environmental  impact  statement  (EIS) 
under  NEPA,  should  include 
consideration  of  the  undertaking's  likely 
effects  on  historic  properties.  A  finding 
of  adverse  effect  on  a  historic  property 
does  not  necessarily  require  an  EIS 
under  NEPA. 

(2)  Consulting  party  roles.  SHPO/ 
THPOs,  Indian  tribes,  and  Native 
Hawaiian  organizations,  other 
consulting  parties,  and  organizations 
and  individuals  who  may  be  concerned 
with  the  possible  effects  of  an  agency 
action  on  historic  properties  should  be 
prepared  to  consult  with  agencies  early 
in  the  NEPA  process,  when  the  purpose 
of  and  need  for  the  proposed  action  as 
well  as  the  widest  possible  range  of 
alternatives  cire  under  consideration. 

(3)  Inclusion  of  historic  preservation 
issues.  Agency  officials  should  ensure 
that  preparation  of  an  environmental 
assessment  (EA)  and  finding  of  no 
significant  impact  (FONSI)  or  an  EIS 
and  record  of  decision  (ROD)  includes 
appropriate  scoping,  identification  of 
historic  properties,  assessment  of  effects 
upon  them,  and  consultation  leading  to 
resolution  of  any  adverse  effects. 

(b)  Actions  categorically  excluded 
under  NEPA.  If  a  project,  activity  or 
program  is  categorically  excluded  from 
NEPA  review  under  an  agency's  NEPA 
procedures,  the  agency  official  shall 
determine  if  it  still  qualifies  as  an 
undertaking  requiring  review  under 
section  106  pursuant  to  §  800.3(a).  If  so, 
the  agency  official  shall  proceed  with 
section  106  review  in  accordance  with 
the  procedures  in  this  subpart. 

(c)  Use  of  the  NEPA  process  for 
section  106  purposes.  An  agency  official 
may  use  the  process  and  documentation 
required  for  the  preparation  of  an  EA/ 
FONSI  or  an  EIS/ROD  to  comply  with 
section  106  in  lieu  of  the  procedures  set 
forth  in  §§  800.3  through  800.6  if  die 
agency  official  has  notified  in  advance 
die  SHPO/THPO  and  the  Council  diat  it 
intends  to  do  so  and  the  following 
standards  are  met. 

(1)  Standards  for  developing 
environmental  documents  to  comply 
with  Section  1 06.  During  preparation  of 
the  EA  or  draft  EIS  (DEIS)  the  agency 
official  shall: 

(i)  Identify  consulting  parties  either 
pursuant  to  §  800.3(0  or  through  the 
NEPA  scoping  process  with  results 
consistent  with  §  800.3(f); 

(ii)  Identify  historic  properties  and 
assess  the  effects  of  the  undertaking  on 
such  properties  in  a  manner  consistent 
with  the  standards  and  criteria  of 
§§  800.4  through  800.5,  provided  that 
the  scope  and  timing  of  these  steps  may 
be  phased  to  reflect  the  agency  officied's 


consideration  of  project  alternatives  in 
the  NEPA  process  and  the  effort  is 
commensurate  with  the  assessment  of 
other  environmental  factors; 

(iii)  Consult  regarding  the  effects  of 
the  undertaking  on  historic  properties 
with  the  SHPO/THPO,  hidian  tribes, 
and  Native  Hawaiian  organizations  that 
might  attach  religious  and  cultural 
significance  to  affected  historic 
properties,  other  consulting  parties,  and 
the  Council,  where  appropriate,  during 
NEPA  scoping,  environmental  analysis, 
and  the  preparation  of  NEPA 
documents; 

(iv)  Involve  the  public  in  accordance 
with  the  agency's  published  NEPA 
procedures;  and  (v)  Develop  in 
consultation  with  identified  consulting 
parties  alternatives  and  proposed 
measures  that  might  avoid,  minimize  or 
mitigate  any  adverse  effects  of  the 
undertaking  on  historic  properties  and 
describe  them  in  the  EA  or  DEIS. 

(2)  Review  of  environmental 
documents. 

(i)  The  agency  official  shall  submit  the 
EA,  DEIS,  or  EIS  to  the  SHPO/THPO, 
Indian  tribes,  and  Native  Hawaiian 
organizations  that  might  attach  religious 
and  cultural  significance  to  affected 
historic  properties,  and  other  consulting 
parties  prior  to  or  when  making  the 
document  available  for  public  comment. 
If  the  document  being  prepared  is  a 
DEIS  or  EIS,  the  agency  official  shall 
also  submit  it  to  the  Council. 

(ii)  Prior  to  or  within  the  time  allowed 
for  public  comment  on  the  document,  a 
SHPO/THPO.  an  hidian  tribe  or  Native 
Hawaiian  organization,  another 
consulting  party  or  the  Council  may 
object  to  the  agency  official  that 
preparation  of  the  EA,  DEIS,  or  EIS  has 
not  met  the  standards  set  forth  in 
paragraph  (c)(1)  of  this  section  or  that 
the  substantive  resolution  of  the  effects 
on  historic  properties  proposed  in  an 
EA,  DEIS,  or  EIS  is  inadequate.  If  the 
agency  official  receives  such  an 
objection,  the  agency  official  shall  refer 
the  matter  to  the  Council. 

(3)  Resolution  of  objections.  Within  30 
days  of  the  agency  official's  referral  of 
an  objection  under  paragraph  {c)(2)(ii)  of 
this  section,  the  Council  shall  notify  the 
agency  official  either  that  it  agrees  with 
the  objection,  in  which  case  the  agency 
official  shall  enter  into  consultation  in 
accordance  with  §  800.6(b)(2)  or  seek 
Council  comments  in  accordance  with 

§  800.7(a),  or  that  it  disagrees  with  the 
objection,  in  which  case  the  agency 
official  shall  continue  its  compliance 
with  this  section.  Failure  of  the  Council 
to  respond  within  the  30  day  period 
shall  be  considered  disagreement  with 
the  objection. 


(4)  Approval  of  the  undertaking.  If  the 
agency  official  has  found,  during  the 
preparation  of  an  EA  or  EIS  that  the 
effects  of  an  undertaking  on  historic 
properties  are  adverse,  the  agency 
official  shall  develop  measures  in  the 
EA,  DEIS,  or  EIS  to  avoid,  minimize,  or 
mitigate  such  effects  in  accordance  with 
paragraph  (c)(l)(v)  of  this  section.  The 
agency  official's  responsibilities  under 
section  106  and  the  procedures  in  this 
subpart  shall  then  be  satisfied  when 
either: 

(i)  A  binding  conunitment  to  such 
proposed  measures  is  incorporated  in: 

(A)  The  ROD,  if  such  measures  were 
proposed  in  a  DEIS  or  EIS;  or 

(B)  An  MO  A  drafted  in  compliance 
with  §  800.6(c);  or 

(ii)  The  Council  has  commented 
under  §  800.7  and  received  the  agency's 
response  to  such  comments. 

(5)  Modification  of  the  undertaking.  If 
the  imdertaking  is  modified  after 
approval  of  the  FONSI  or  the  ROD  in  a 
manner  that  changes  the  undertaking  or 
alters  its  effects  on  historic  properties, 
or  if  the  agency  official  fails  to  ensure 
that  the  measures  to  avoid,  minimize  or 
mitigate  adverse  effects  (as  specified  in 
either  die  FONSI  or  die  ROD,  or  in  die 
binding  commitment  adopted  pursuant 
to  paragraph  (c)(4)  of  this  section)  are 
carried  out,  the  agency  official  shall 
notify  the  Council  and  all  consulting 
parties  that  supplemental 
environmental  documents  will  be 
prepared  in  compliance  with  NEPA  or 
that  the  procedures  in  §§  800.3  through 
800.6  will  be  followed  as  necessary. 

§800.9    Council  review  of  section  106 
compliance. 

(a)  Assessment  of  agency  official 
compliance  for  individual  undertakings. 
The  Council  may  provide  to  the  agency 
official  its  advisory  opinion  regarding 
the  substance  of  any  finding, 
determination  or  decision  or  regarding 
the  adequacy  of  the  agency  official's 
compliance  AArith  the  procedures  under 
this  part.  The  Council  may  provide  such 
advice  at  any  time  at  the  request  of  any 
individual,  agency  or  organization  or  on 
its  own  initiative.  The  agency  official 
shall  consider  the  views  of  the  Council 
in  reaching  a  decision  on  the  matter  in 
question. 

(b)  Agency  foreclosure  of  the 
Council's  opportunity  to  comment. 
Where  an  agency  official  has  failed  to 
complete  the  requirements  of  section 
106  in  accordance  with  the  procedures 
in  this  part  prior  to  the  approval  of  an 
undertaking,  the  Council's  opportunity 
to  comment  may  be  foreclosed.  The 
Council  may  review  a  case  to  determine 
whether  a  foreclosure  has  occurred.  The 
Council  shall  notify  the  agency  official 


and  the  agency's  Federal  preservation 
officer  and  allow  30  days  for  the  agency 
official  to  provide  information  as  to 
whether  foreclosure  has  occurred.  If  the 
Coimcil  determines  foreclosure  has 
occurred,  the  Council  shall  transmit  the 
determination  to  the  agency  official  and 
the  head  of  the  agency.  The  Council 
shall  also  make  the  determination 
available  to  the  pubUc  and  any  parties 
known  to  be  interested  in  the 
undertaking  and  its  effects  upon  historic 
properties. 

(c)  Intentional  adverse  effects  by 
applicants. 

(1)  Agency  responsibility.  Section 
110(k)  of  the  act  prohibits  a  Federal 
agency  from  granting  a  loan,  loan 
guarantee,  pwrmit,  license  or  other 
assistance  to  an  applicant  who,  with 
intent  to  avoid  the  requirements  of 
section  106,  has  intentionally 
significandy  adversely  affected  a 
historic  property  to  which  the  grant 
would  relate,  or  having  legal  power  to 
prevent  it,  has  allowed  such  significant 
adverse  effect  to  occur,  unless  the 
agency,  after  consultation  with  the 
Council,  determines  that  circumstances 
justify  granting  such  assistance  despite 
the  adverse  effect  created  or  permitted 
by  the  applicant.  Guidance  issued  by 
the  Secretary  pursuant  to  section  110  of 
the  act  governs  its  implementation. 

(2)  Consultation  with  the  Council. 
When  an  agency  official  determines, 
based  on  the  actions  of  an  applicant, 
that  section  110(k)  is  applicable  and  that 
circumstances  may  justify  granting  the 
assistance,  the  agency  official  shall 
notify  the  Councd  and  provide 
documentation  specifying  the 
circumstances  under  which  the  adverse 
effects  to  the  historic  property  occiured 
and  the  degree  of  damage  to  die 
integrity  of  the  property.  This 
documentation  shall  include  any  views 
obtained  from  the  applicant,  Sffl*0/ 
THPO,  an  Indian  tribe  if  the  undertaking 
occurs  on  or  affects  historic  properties 
on  tribal  lands,  and  other  parties  known 
to  be  interested  in  the  undertaking. 

(i)  Within  thirty  days  of  receiving  the 
agency  official's  notification,  unless 
otherwise  agreed  to  by  the  agency 
official,  the  Council  shall  provide  the 
agency  official  with  its  opinion  as  to 
whether  circumstances  justify  granting 
assistance  to  the  applicant  and  any 
possible  mitigation  of  the  adverse 
effects. 

(ii)  The  agency  official  shall  consider 
the  Council's  opinion  in  making  a 
decision  on  whether  to  grant  assistance 
to  the  applicant,  and  shall  notify  the 
Council,  die  SHPO/THPO,  and  odier 
parties  known  to  be  interested  in  the 
undertaking  prior  to  granting  the 
assistance. 
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(3)  Compliance  with  Section  106.  If  an 
agency  official,  after  consulting  with  the 
Council,  determines  to  grant  the 
assistance,  the  agency  official  shall 
comply  with  §§  800.3  through  800.6  to 
take  into  account  the  effects  of  the 
undertaking  on  any  historic  properties. 

(d)  Evaluation  of  Section  106 
operations.  The  Council  may  evaluate 
the  operation  of  the  section  106  process 
by  periodic  reviews  of  how  participants 
have  fulfilled  their  legal  responsibilities 
and  how  effectively  the  outcomes 
reached  advance  the  purposes  of  the  act. 

(1)  Information  from  participants. 
Section  203  of  the  act  authorizes  the 
Coimcil  to  obtain  information  from 
Federal  agencies  necessary  to  conduct 
evaluation  of  the  section  106  process. 
The  agency  official  shall  make 
dociunentation  of  agency  policies, 
operating  procedxu^s  and  actions  taken 
to  comply  with  section  106  available  to 
the  Council  upon  request.  The  Council 
may  request  available  information  and 
documentation  from  other  participants 
in  the  section  106  process. 

(2)  Improving  the  operation  of  section 
106.  Based  upon  any  evaluation  of  the 
section  106  process,  the  Coimcil  may 
make  recommendations  to  participants, 
the  heads  of  Federal  agencies,  and  the 
Secretary  of  actions  to  improve  the 
efficiency  and  effectiveness  of  the 
process.  Where  the  Council  determines 
that  an  agency  official  or  a  SHPO/THPO 
has  failed  to  properly  carry  out  the 
responsibilities  assigned  under  the 
process  in  this  part,  the  Council  may 
participate  in  individual  case  reviews 
conducted  under  such  process  in 
addition  to  the  SHPO/THPO  for  such 
period  that  it  determines  is  necessary  to 
improve  performance  or  correct 
deftciencies.  If  the  Council  finds  a 
pattern  of  failure  by  a  Federal  agency  in 
carrying  out  its  responsibilities  imder 
section  106,  the  Council  may  review  the 
policies  and  programs  of  the  agency 
related  to  historic  preservation  piusuant 
to  section  202(a)(6)  of  the  act  and 
recommend  methods  to  improve  the 
effectiveness,  coordination,  and 
consistency  of  those  policies  and 
programs  with  section  106. 

§800.10    Special  requirements  for 
protecting  National  Historic  Landmarks. 
(a)  Statutory'  requirement.  Section 
110(f)  of  the  act  requires  that  the  agency 
ofHcial,  to  the  maximum  extent 
possible,  undertake  such  planning  and 
actions  as  may  be  necessary  to  minimize 
harm  to  any  National  Historic  Landmark 
that  may  be  directly  and  adversely 
affected  by  an  undertaking.  When 
commenting  on  such  undertakings,  the 
Council  shall  use  the  process  set  forth 
in  §§  800.6  through  800.7  and  give 


special  consideration  to  protecting 
National  Historic  Landmarks  as 
specified  in  this  section. 

(b)  Resolution  of  adverse  effects.  The 
agency  official  shall  request  the  Council 
to  participate  in  any  consultation  to 
resolve  adverse  effects  on  National 
Historic  Landmarks  conducted  under 
§800.6. 

(c)  Involvement  of  the  Secretary.  The 
agency  official  shall  notify  the  Secretary 
of  any  consultation  involving  a  National 
Historic  Landmark  and  invite  the 
Secretary  to  participate  in  the 
consultation  where  there  may  be  an 
adverse  effect.  The  Council  may  request 
a  report  from  the  Secretary  under 
section  213  of  the  act  to  assist  in  the 
consultation. 

(d)  Report  of  outcome.  When  the 
Council  participates  in  consultation 
under  this  section,  it  shall  report  the 
outcome  of  the  section  106  process, 
providing  its  written  comments  or  any 
memoranda  of  agreement  to  which  it  is 
a  signatory,  to  the  Secretary  and  the 
head  of  the  agency  responsible  for  the 
undertaking. 

§800.11     Documentation  standards. 

(a)  Adequacy  of  documentation.  The 
agency  official  shall  ensure  that  a 
determination,  finding,  or  agreement 
under  the  procedures  in  this  subpart  is 
supported  by  sufficient  dociunentation 
to  enable  any  reviewing  parties  to 
understand  its  basis.  The  agency  official 
shall  provide  such  documentation  to  the 
extent  permitted  by  law  and  within 
available  funds.  When  an  agency  official 
is  conducting  phased  identification  or 
evaluation  under  this  subpart,  the 
documentation  standards  regarding 
description  of  historic  properties  may  be 
applied  flexiblv-  If  the  Council,  or  the 
SHPO/THPO  when  the  Council  is  not 
involved,  determines  the  applicable 
documentation  standards  are  not  met, 
the  Council  or  the  SHPO/THPO,  as 
appropriate,  shall  notify  the  agency 
official  and  specify  the  information 
needed  to  meet  the  standard.  At  the 
request  of  the  agency  official  or  any  of 
the  consulting  parties,  the  Council  shall 
review  any  disputes  over  whether 
documentation  standards  are  met  and 
provide  its  views  to  the  agency  official 
and  the  consulting  parties. 

(b)  Format.  The  agency  official  may 
use  documentation  prepared  to  comply 
with  other  laws  to  fulfill  the 
requirements  of  the  procedures  in  this 
subpart,  if  that  documentation  meets  the 
standards  of  this  section. 

(c)  Confidentiality. 

(1)  Authority  to  withhold  information. 
Section  304  of  the  act  provides  that  the 
head  of  a  Federal  agency  or  other  public 
official  receiving  grant  assistance 


pursuant  to  the  act,  after  consultation 
with  the  Secretary,  shall  withhold  from 
public  disclosure  information  about  the 
location,  character,  or  ownership  of  a 
historic  property  when  disclosure  may 
cause  a  significant  invasion  of  privacy; 
risk  harm  to  the  historic  property;  or 
impede  the  use  of  a  traditional  religious 
site  by  practitioners.  When  the  head  of 
a  Federal  agency  or  other  public  official 
has  determined  that  information  should 
be  withheld  fi'om  the  public  pursuemt  to 
these  criteria,  the  Secretary,  in 
consultation  with  such  Federal  agency 
head  or  official,  shall  determine  who 
may  have  access  to  the  information  for 
the  purposes  of  carrying  out  the  act. 

(2)  Consultation  with  the  Council. 
When  the  information  in  question  has 
been  developed  in  the  course  of  an 
agency's  compliance  with  this  part,  the 
Secretary  shall  consult  with  the  Council 
in  reaching  determinations  on  the 
withholding  and  release  of  information. 
The  Federal  agency  shall  provide  the 
Council  with  available  information, 
including  views  of  the  SHPO/THPO, 
Indian  tribes  and  Native  Hawaiian 
organizations,  related  to  the 
confidentiality  concern.  The  Council 
shall  advise  the  Secretary  and  the 
Federal  agency  within  30  days  of  receipt 
of  adequate  documentation. 

(3)  Other  authorities  affecting 
confidentiality.  Other  Federal  laws  and 
program  requirements  may  limit  public 
access  to  information  concerning  an 
undertaking  and  its  effects  on  historic 
properties.  Where  applicable,  those 
authorities  shall  govern  public  access  to 
information  developed  in  the  section 
106  process  and  may  authorize  the 
agency  official  to  protect  the  privacy  of 
non-governmental  applicants. 

(d)  Finding  of  no  historic  properties 
affected.  Documentation  shall  include: 

(1)  A  description  of  the  undertaking, 
specifying  the  Federal  involvement,  and 
its  area  of  potential  effects,  including 
photographs,  maps,  drawings,  as 
necessary; 

(2)  A  description  of  the  steps  taken  to 
identify  historic  properties,  including, 
as  appropriate,  efforts  to  seek 
information  pursuant  to  §  800.4(b);  and 

(3)  The  basis  for  determining  that  no 
historic  properties  are  present  or 
affected. 

(e)  Finding  of  no  adverse  effect  or 
adverse  effect.  Documentation  shall 
include: 

(1)  A  description  of  the  undertaking, 
specifying  the  Federal  involvement,  and 
its  area  of  potential  effects,  including 
photographs,  maps,  and  drawings,  as 
necessary; 

(2)  A  description  of  the  steps  taken  to 
identify  historic  properties; 


(3)  A  description  of  the  affected 
historic  properties,  including 
information  on  the  characteristics  that 
qualify  them  for  the  National  Register; 

(4)  A  description  of  the  undertaking's 
effects  on  historic  properties; 

(5)  An  explanation  of  why  the  criteria 
of  adverse  effect  were  found  appUcable 
or  inapplicable,  including  any 
conditions  or  future  actions  to  avoid, 
minimize  or  mitigate  adverse  effects; 
and 

(6)  Copies  or  summaries  of  any  views 
provided  by  consulting  parties  and  the 
public. 

(f)  Memorandum  of  agreement.  When 
a  memorandum  of  agreement  is  filed 
with  the  Council,  the  documentation 
shall  include,  any  substantive  revisions 
or  additions  to  the  documentation 
provided  the  Council  pursuant  to 

§  800.6(a)(1),  an  evaluation  of  any 
measures  considered  to  avoid  or 
minimize  the  undertaking's  adverse 
effects  and  a  summary  of  the  views  of 
consulting  parties  and  the  public. 

(g)  Requests  for  comment  without  a 
memorandum  of  agreement. 
Documentation  shall  include: 

(1)  A  description  and  evaluation  of 
any  alternatives  or  mitigation  measures 
that  the  agency  official  proposes  to 
resolve  the  undertaking's  adverse 
effects; 

(2)  A  description  of  any  reasonable 
alternatives  or  mitigation  measures  that 
were  considered  but  not  chosen,  and  the 
reasons  for  their  rejection; 

(3)  Copies  or  siunmaries  of  any  views 
submitted  to  the  agency  official 
concerning  the  adverse  effects  of  the 
undertaking  on  historic  properties  and 
alternatives  to  reduce  or  avoid  those 
effects;  and 

(4)  Any  substantive  revisions  or 
additions  to  the  documentation 
provided  the  Council  pursuant  to 
§  800.6(a)(1). 

§  800. 1 2    Emergency  situations. 

(a)  Agency  procedures.  The  agency 
official,  in  consultation  with  the 
appropriate  SHPOs/THPOs,  affected 
Indian  tribes  and  Native  Hawaiian 
organizations,  and  the  Council,  is 
encoiu-aged  to  develop  procedures  for 
taking  historic  properties  into  account 
during  operations  which  respond  to  a 
disaster  or  emergency  declared  by  the 
President,  a  tribal  government,  or  the 
Governor  of  a  State  or  which  respond  to 
other  immediate  threats  to  life  or 
property.  If  approved  by  the  Council, 
the  procedures  shall  govern  the  agency's 
historic  preservation  responsibilities 
during  any  disaster  or  emergency  in  lieu 
of  §§  800.3  through  800.6. 

(b)  Alternatives  to  agency  procedures. 
In  the  event  an  agency  official  proposes 


an  emergency  undertaking  as  an 
essential  and  immediate  response  to  a 
disaster  or  emergency  declared  by  the 
President,  a  tribal  government,  or  the 
Governor  of  a  State  or  another 
immediate  threat  to  life  or  property,  and 
the  agency  has  not  developed 
procedures  pursuant  to  paragraph  (a)  of 
this  section,  the  agency  official  may 
comply  with  section  106  by: 

(1)  Following  a  programmatic 
agreement  developed  pursuant  to 
§  800.14(b)  that  contains  specific 
provisions  for  dealing  with  historic 
properties  in  emergency  situations;  or 

(2)  Notifying  the  Council,  the 
appropriate  SHPO/THPO  and  any 
Indian  tribe  or  Native  Hawaiian 
organization  that  may  attach  religious 
and  cultural  significance  to  historic 
properties  likely  to  be  affected  prior  to 
the  undertaking  and  affording  them  an 
opportunity  to  comment  within  seven 
days  of  notification.  If  the  agency 
official  determines  that  circumstances 
do  not  permit  seven  days  for  comment, 
the  agency  official  shall  notify  the 
Council,  the  SHPO/THPO  and  the 
Indian  tribe  or  Native  Hawaiian 
organization  and  invite  any  comments 
within  the  time  available. 

(c)  Local  governments  responsible  for 
section  106  compliance.  When  a  local 
government  official  serves  as  the  agency 
official  for  section  106  compliance, 
paragraphs  (a)  and  (b)  of  this  section 
also  apply  to  an  imminent  threat  to 
public  health  or  safety  as  a  result  of  a 
natural  disaster  or  emergency  declared 
by  a  local  government's  chief  executive 
officer  or  legislative  body,  provided  that 
if  the  Council  or  SHPO/THPO  objects  to 
the  proposed  action  within  seven  days, 
the  agency  official  shall  comply  with 
§§800.3  through  800.6. 

(d)  Applicability.  This  section  appUes 
only  to  undertakings  that  will  be 
implemented  within  30  days  after  the 
disaster  or  emergency  has  been  formally 
declared  by  the  appropriate  authority. 
An  agency  may  request  an  extension  of 
the  period  of  applicability  from  the 
Council  prior  to  the  expiration  of  the  30 
days.  Immediate  rescue  and  salvage 
operations  conducted  to  preserve  life  or 
property  are  exempt  from  the  provisions 
of  section  106  and  this  part. 

§  800.1 3    Post-review  discoveries. 

(a)  Plarming  for  subsequent 
discoveries. 

(1)  Using  a  progranmiatic  agreement. 
An  agency  official  may  develop  a 
programmatic  agreement  pursuant  to 
§  800.14(b)  to  govern  the  actions  to  be 
taken  when  historic  properties  are 
discovered  during  the  implementation 
of  an  undertaking. 


(2)  Using  agreement  documents. 
When  the  agency  official's  identification 
efforts  in  accordance  with  §  800.4 
indicate  that  historic  properties  are 
likely  to  be  discovered  during 
implementation  of  an  undertaking  and 
no  programmatic  agreement  has  been 
developed  pursuant  to  paragraph  (a)(1) 
of  this  section,  the  agency  official  shall 
include  in  any  finding  of  no  adverse 
effect  or  memorandum  of  agreement  a 
process  to  resolve  any  adverse  effects 
upon  such  properties.  Actions  in 
conformance  with  the  process  satisfy 
the  agency  official's  responsibilities 
under  section  106  and  this  part. 

(b)  Discoveries  without  prior 
planning.  U  historic  properties  are 
discovered  or  unanticipated  effects  on 
historic  properties  found  after  the 
agency  official  has  completed  the 
section  106  process  without  establishing 
a  process  under  paragraph  (a)  of  this 
section,  the  agency  official  shall  make 
reasonable  efforts  to  avoid,  minimize  or 
mitigate  adverse  effects  to  such 
properties  and: 

(1)  If  the  agency  official  has  not 
approved  the  undertaking  or  if 
construction  on  an  approved 
undertaking  has  not  commenced, 
consult  to  resolve  adverse  effects 
pursuant  to  §  800.6;  or 

(2)  If  the  agency  official,  the  SHPO/ 
THPO  and  any  Indian  tribe  or  Native 
Hawaiian  organization  that  might  attach 
religious  and  cultural  significance  to  the 
affected  property  agree  that  such 
property  is  of  value  solely  for  its 
scientific,  prehistoric,  historic  or 
archeological  data,  the  agency  official 
may  comply  with  the  Archeological  and 
Historic  Preservation  Act  instead  of  the 
procedures  in  this  part  and  provide  the 
Council,  the  SHPO/THPO,  and  the 
Indian  tribe  or  Native  Hawaiian 
organization  with  a  report  on  the  actions 
within  a  reasonable  time  after  they  are 
completed;  or 

(3  J  If  the  agency  official  has  approved 
the  undertaking  and  construction  has 
commenced,  determine  actions  that  the 
agency  official  can  take  to  resolve 
adverse  effects,  and  notify  the  SHPO/ 
THPO,  any  Indian  tribe  or  Native 
Hawaiian  organization  that  might  attach 
religious  and  cultural  significance  to  the 
affected  property,  and  the  Council 
within  48  hours  of  the  discovery.  The 
notification  shall  describe  the  agency 
official's  assessment  of  National  Register 
eligibility  of  the  property  and  proposed 
actions  to  resolve  the  adverse  effects. 
The  SHPO/THPO,  the  Indian  tiibe  or 
Native  Hawaiian  organization  and  the 
Council  shall  respond  writhin  48  hours 
of  the  notification.  The  agency  official 
shall  take  into  account  their 
recommendations  regarding  National 
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Register  eligibility  and  proposed 
actions,  and  then  carry  out  appropriate 
actions.  The  agency  official  shall 
provide  the  SHPO/THPO,  the  Indian 
tribe  or  Native  Hawaiian  organization 
and  the  Council  a  report  of  the  actions 
when  they  are  completed. 

(c)  Eligibility  of  properties.  The 
agency  official,  in  consultation  with  the 
SHPO/THPO,  may  assume  a  newly- 
discovered  property  to  be  eligible  for  the 
National  Register  for  purposes  of  section 
106.  The  agency  official  shall  specify 
the  National  Register  criteria  used  to 
assume  the  property's  eligibility  so  that 
information  can  be  used  in  the 
resolution  of  adverse  effects. 

(d)  Discoveries  on  tribal  lands.  If 
historic  properties  are  discovered  on 
tribal  lands,  or  there  are  unanticipated 
effects  on  historic  properties  found  on 
tribal  lands,  after  the  agency  official  has 
completed  the  section  106  process 
without  establishing  a  process  imder 
paragraph  (a)  of  this  section  and 
construction  has  commenced,  the 
agency  official  shall  comply  with 
applicable  tribal  regulations  and 
procedures  and  obtain  the  concurrence 
of  the  Indian  tribe  on  the  proposed 
action. 

Subpart  C — Program  Alternatives 

§800.14    Federal  agency  program 
alternatives. 

(a)  Alternate  procedures.  An  agency 
official  may  develop  procedures  to 
implement  section  106  and  substitute 
them  for  all  or  part  of  subpart  B  of  this 
part  if  they  are  consistent  with  the 
Council's  regulations  piusuant  to 
section  110(a)(2)(E)  of  the  act. 

(1)  Development  of  procedures.  The 
agency  official  shall  consult  with  the 
Council,  the  National  Conference  of 
State  Historic  Preservation  Officers,  or 
individual  SHPO/THPOs,  as 
appropriate,  and  Indian  tribes  and 
Native  Hawaiian  organizations,  as 
specified  in  paragraph  (f)  of  this  section, 
in  the  development  of  alternate 
procediu-es,  publish  notice  of  the 
availability  of  proposed  alternate 
procedures  in  the  Federal  Register  and 
take  other  appropriate  steps  to  seek 
public  input  during  the  development  of 
alternate  procedures. 

(2)  Council  review.  The  agency  official 
shall  submit  the  proposed  alternate 
procedures  to  the  Council  for  a  60-day 
review  period,  ff  the  Coimcil  finds  the 
procedures  to  be  consistent  with  this 
part,  it  shall  notify  the  agency  official 
and  the  agency  official  may  adopt  them 
as  final  alternate  procedures. 

(3)  Notice.  The  agency  official  shall 
notify  the  parties  with  which  it  has 
consulted  and  publish  notice  of  final 


alternate  procedures  in  the  Federal 
Register. 

[4)  Legal  effect.  Alternate  procedures 
adopted  pursuant  to  this  subpart 
substitute  for  the  Council's  regulations 
for  the  purposes  of  the  agency's 
compliance  with  section  106.  except 
that  where  an  Indian  tribe  has  entered 
into  an  agreement  with  the  Council  to 
substitute  tribal  historic  preservation 
regulations  for  the  Coimcil's  regulations 
under  section  101(d)(5)  of  the  act,  the 
agency  shall  follow  those  regulations  in 
lieu  of  the  agency's  procedures 
regarding  undertakings  on  tribal  lands. 
Prior  to  the  Council  entering  into  such 
agreements,  the  Council  will  provide 
Federal  agencies  notice  and  opportunity 
to  comment  on  the  proposed  substitute 
tribal  regulations. 

(b)  Prograinmatic  agreements.  The 
Coimcil  and  the  agency  official  may 
negotiate  a  programmatic  agreement  to 
govern  the  implementation  of  a 
particular  program  or  the  resolution  of 
adverse  effects  from  certain  complex 
project  situations  or  multiple 
undertakings. 

(1)  Use  of  programmatic  agreements. 
A  programmatic  agreement  may  be 
used: 

(i)  When  effects  on  historic  properties 
are  similar  and  repetitive  or  are  multi- 
State  or  regional  in  scope; 

(ii)  When  effects  on  historic 
properties  caimot  be  fully  determined 
prior  to  approval  of  an  imdertaking; 

(iii)  When  nonfederal  parties  are 
delegated  major  decisionmaking 
responsibilities; 

(iv)  Where  routine  management 
activities  are  undertaken  at  Federal 
installations,  faciUties,  or  other  land- 
management  units;  or 

(v)  Where  other  circumstances 
warrant  a  departure  from  the  normal 
section  106  process. 

(2)  Developing  programmatic 
agreements  for  agency  programs. 

(i)  The  consultation  shall  involve,  as 
appropriate,  SHPO/THPOs,  the  National 
Conference  of  State  Historic 
Preservation  Officers  (NCSHPO),  Indian 
tribes  and  Native  Hawaiian 
organizations,  other  Federal  agencies, 
and  members  of  the  public.  If  the 
programmatic  agreement  has  the 
potential  to  affect  historic  properties  on 
tribal  lands  or  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization,  the  agency  official  shall 
also  follow  paragraph  (f)  of  this  section. 

(ii)  Public  participation.  The  agency 
official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the  scope  of  the  program  and 
in  accordance  with  subpart  A  of  this 
part.  The  agency  official  shall  consider 


the  nature  of  the  program  and  its  likely 
effects  on  historic  properties  and  take 
steps  to  involve  the  individuals, 
organizations  and  entities  likely  to  be 
interested. 

(iii)  Effect.  The  programmatic 
agreement  shall  take  effect  when 
executed  by  the  Council,  the  agency 
official  and  the  appropriate  SHPOs/ 
THPOs  when  the  programmatic 
agreement  concerns  a  specific  region  or 
the  president  of  NCSHPO  when 
NCSHPO  has  participated  in  the 
consultation.  A  programmatic 
agreement  shall  take  effect  on  tribal 
lands  only  when  the  THPO,  Indian 
tribe,  or  a  designated  representative  of 
the  tribe  is  a  signatory  to  the  agreement. 
Compliance  with  the  procedures 
established  by  an  approved 
programmatic  agreement  satisfies  the 
agency's  section  106  responsibilities  for 
all  individual  undertakings  of  the 
program  covered  by  the  agreement  imtil 
it  expires  or  is  terminated  by  the  agency, 
the  president  of  NCSHPO  when  a 
signatory,  or  the  Coimcil.  Termination 
by  an  individual  SHPO/THPO  shall 
only  terminate  the  application  of  a 
regional  programmatic  agreement 
within  the  jurisdiction  of  the  SHPO/ 
THPO.  If  a  THPO  assumes  the 
responsibilities  of  a  SHPO  pursuant  to 
section  101(d)(2)  of  the  act  and  the 
SHPO  is  signatory  to  programmatic 
agreement,  the  THPO  assumes  the  role 
of  a  signatory,  including  the  right  to 
terminate  a  regional  programmatic 
agreement  on  lands  under  the 
jurisdiction  of  the  tribe. 

(iv)  Notice.  The  agency  official  shall 
notify  the  parties  with  which  it  has 
consulted  that  a  programmatic 
agreement  has  been  executed  under 
paragraph  (b)  of  this  section,  provide 
appropriate  public  notice  before  it  takes 
effect,  and  make  any  internal  agency 
procedures  implementing  the  agreement 
readily  available  to  the  Council,  SHPO/ 
THPOs,  and  the  public. 

(v)  If  the  Council  determines  that  the 
terms  of  a  programmatic  agreement  are 
not  being  carried  out,  or  if  such  an 
agreement  is  terminated,  the  agency 
official  shall  comply  with  subpart  B  of 
this  part  with  regard  to  individual 
undertakings  of  the  program  covered  by 
the  agreement. 

(3)  Developing  programmatic 
agreements  for  complex  or  multiple 
undertakings.  Consultation  to  develop  a 
programmatic  agreement  for  dealing 
with  the  potential  adverse  effects  of 
complex  projects  or  multiple 
undertakings  shall  follow  §  800.6.  If 
consultation  pertains  to  an  activity 
involving  multiple  undertakings  and  the 
parties  fail  to  reach  agreement,  then  the 
agency  official  shall  comply  with  the 


provisions  of  subpart  B  of  this  part  for 
each  individual  undertaking. 

(4)  Prototype  programmatic 
agreements.  The  Council  may  designate 
an  agreement  document  as  a  prototype 
programmatic  agreement  that  may  be 
used  for  the  same  type  of  program  or 
undertaking  in  more  than  one  case  or 
area.  When  an  agency  official  uses  such 
a  prototype  programmatic  agreement, 
the  agency  official  may  develop  and 
execute  the  agreement  v«th  the 
appropriate  SHPO/THPO  and  the 
agreement  shall  become  final  without 
need  for  Council  participation  in 
consultation  or  Council  signature. 

(c)  Exempted  categories. 

(1)  Criteria  for  establishing.  An  agency 
official  may  propose  a  program  or 
category  of  agency  undertakings  that 
may  be  exempted  from  review  under  the 
provisions  of  subpart  B  of  this  part,  ii 
the  program  or  category  meets  the 
following  criteria: 

(i)  The  actions  within  the  program  or 
category  would  otherwise  qualify  as 
"undertakings"  as  defined  in  §  800.16; 

(ii)  The  potential  effects  of  the 
undertakings  within  the  program  or 
category  upon  historic  properties  are 
foreseeable  and  likely  to  be  minimal  or 
not  adverse;  and 

(iii)  Exemption  of  the  program  or 
category  is  consistent  with  the  purposes 
of  the  act. 

(2)  Public  participation.  The  agency 
official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  and  the  scope  of  the  exemption 
and  in  accordance  with  the  standards  in 
subpart  A  of  this  part.  The  agency 
official  shall  consider  the  nature  of  the 
exemption  and  its  likely  effects  on 
historic  properties  and  take  steps  to 
involve  individuals,  organizations  and 
entities  likely  to  be  interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  agency  official  shall  notify  and 
consider  the  views  of  the  SHPOs/THPOs 
on  the  exemption. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
the  exempted  program  or  category  of 
undertakings  has  the  potential  to  affect 
historic  properties  on  tribal  lands  or 
historic  properties  of  religious  and 
cultural  significance  to  an  Indian  tribe 
or  Native  Hawaiian  organization,  the 
Council  shall  follow  the  requirements 
for  the  agency  official  set  forth  in 
paragraph  (f)  of  this  section. 

(5)  Council  review  of  proposed 
exemptions.  The  Council  shall  review  a 
request  for  an  exemption  that  is 
supported  by  documentation  describing 
the  program  or  category  for  which  the 
exemption  is  sought,  demonstrating  that 
the  criteria  of  paragraph  (c)(1)  of  this 
section  have  been  met,  describing  the 


methods  used  to  seek  the  views  of  the 
public,  and  summarizing  any  views 
submitted  by  the  SHPO/THPOs,  the 
public,  and  any  others  consulted. 
Unless  it  requests  further  information, 
the  Council  shall  approve  or  reject  the 
proposed  exemption  within  30  days  of 
receipt,  and  thereafter  notify  the  agency 
official  and  SHPO/THPOs  of  the 
decision.  The  decision  shall  be  based  on 
the  consistency  of  the  exemption  with 
the  purposes  of  the  act,  taking  into 
consideration  the  magnitude  of  the 
exempted  undertaking  or  program  and 
the  likelihood  of  impairment  of  historic 
properties  in  accordance  wiih  section 
214  of  the  act. 

(6)  Legal  consequences.  Any 
undertaking  that  falls  vdthin  an 
approved  exempted  program  or  category 
shall  require  no  further  review  pursuant 
to  subpart  B  of  this  part,  unless  the 
agency  official  or  the  Council 
determines  that  there  are  circumstances 
under  which  the  normally  excluded 
undertaking  should  be  reviewed  under 
subpart  B  of  this  part. 

(7)  Termination.  The  Council  may 
terminate  an  exemption  at  the  request  of 
the  agency  official  or  when  the  Council 
determines  that  the  exemption  no  longer 
meets  the  criteria  of  paragraph  (c)(1)  of 
this  section.  The  Council  shall  notify 
the  agency  official  30  days  before 
termination  becomes  effective. 

(8)  Notice.  The  agency  official  shall 
publish  notice  of  any  approved 
exemption  in  the  Federal  Register. 

(d)  Standard  treatments. 

(1)  Establishment.  The  Council,  on  its 
own  initiative  or  at  the  request  of 
another  party,  may  establish  standard 
methods  for  the  treatment  of  a  category 
of  historic  properties,  a  category  of 
undertakings,  or  a  category  of  effects  on 
historic  properties  to  assist  Federal 
agencies  in  satisfying  the  requirements 
of  subpart  B  of  this  part.  The  Council 
shall  publish  notice  of  standard 
treatments  in  the  Federal  Register. 

(2)  Public  participation.  The  Coimcil 
shall  arrange  for  public  participation 
appropriate  to  the  subject  matter  and  the 
scope  of  the  standard  treatment  and 
consistent  with  subpart  A  of  this  part. 
The  Council  shall  consider  the  nature  of 
the  standard  treatment  and  its  likely 
effects  on  historic  properties  and  the 
individuals,  organizations  and  entities 
likely  to  be  interested.  Where  an  agency 
official  has  proposed  a  standard 
treatment,  the  Council  may  request  the 
agency  official  to  arrange  for  public 
involvement. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Council  shall  notify  and  consider 
the  views  of  SHPOs/THPOs  on  the 
proposed  standard  treatment. 


(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  U 
the  proposed  standard  treatment  has  the 
potential  to  affect  historic  properties  on 
tribal  lands  or  historic  properties  of 
religious  and  cultural  significance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization,  the  Council  shall  follow 
the  requirements  for  the  agency  official 
set  forth  in  paragraph  (f)  of  this  section. 

(5)  renninatjo/i.  The  Council  may 
terminate  a  standard  treatment  by 
publication  of  a  notice  in  the  Federal 
Register  30  days  before  the  termination 
takes  effect. 

(e)  Program  comments.  An  agency 
official  may  request  the  Council  to 
comment  on  a  category  of  undertakings 
in  lieu  of  conducting  individual  reviews 
under  §§  800.4  through  800.6.  The 
Council  may  provide  program 
comments  at  its  own  initiative. 

(1)  Agency  request.  The  agency 
official  shall  identify  the  category  of 
undertakings,  specify  the  likely  effects 
on  historic  properties,  specify  the  steps 
the  agency  official  will  take  to  ensure 
that  the  effects  are  taken  into  account, 
identify  the  time  period  for  which  the 
comment  is  requested  and  summarize 
any  views  submitted  by  the  public. 

12)  Public  participation.  Tne  agency 
official  shall  arrange  for  public 
participation  appropriate  to  the  subject 
matter  emd  the  scope  of  the  category  and 
in  accordance  with  the  standards  in 
subpart  A  of  this  part.  The  agency 
official  shall  consider  the  nature  of  the 
undertakings  and  their  likely  effects  on 
historic  properties  and  the  individuals, 
organizations  and  entities  likely  to  be 
interested. 

(3)  Consultation  with  SHPOs/THPOs. 
The  Council  shall  notify  and  consider 
the  views  of  SHPOs/THPOs  on  the 
proposed  program  comment. 

(4)  Consultation  with  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
the  program  comment  has  the  potential 
to  affect  historic  properties  on  tribal 
lands  or  historic  properties  of  religious 
and  cultural  significance  to  an  Indian 
tribe  or  Native  Hawaiian  organization, 
the  Council  shall  follow  the 
requirements  for  the  agency  official  set 
forth  in  paragraph  (f)  of  this  section. 

(5)  Council  action.  Unless  the  Council 
requests  additional  documentation, 
notifies  the  agency  official  that  it  will 
decline  to  comment,  or  obtains  the 
consent  of  the  agency  official  to  extend 
the  period  for  providing  comment,  the 
Council  shall  comment  to  the  agency 
official  within  45  days  of  the  request. 

(i)  If  the  Council  comments,  the 
agency  official  shall  take  into  account 
the  comments  of  the  Council  in  carrying 
out  the  undertakings  within  the  category 
and  publish  notice  in  the  Federal 
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Register  of  the  Council's  comments  and 
steps  the  agency  will  take  to  ensure  that 
effects  to  historic  properties  are  taken 
into  account. 

(ii)  If  the  Council  declines  to 
comment,  the  agency  official  shall 
continue  to  comply  with  the 
requirements  of  §§  800.3  through  800.6 
for  the  individual  imdertakings. 

(6)  Withdrawal  of  comment.  If  the 
Council  determines  that  the 
consideration  of  historic  properties  is 
not  being  carried  out  in  a  manner 
consistent  with  the  program  comment, 
the  Council  may  withdraw  the  comment 
and  the  agency  official  shall  comply 
with  the  requirements  of  §§  800.3 
through  800.6  for  the  individual 
undertakings. 

(f)  Consultation  with  Indian  tribes  and 
Native  Hawaiian  organizations  when 
developing  program  alternatives. 
Whenever  an  agency  official  proposes  a 
program  alternative  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section,  the  agency  official  shall  ensure 
that  development  of  the  program 
alternative  includes  appropriate 
government-to-govemment  consultation 
with  affected  Indian  tribes  and 
consultation  with  affected  Native 
Hawaiian  organizations. 

(1)  Identifying  affected  Indian  tribes 
and  Native  Hawaiian  organizations.  If 
any  luidertaking  covered  by  a  proposed 
program  alternative  has  the  potential  to 
affect  historic  properties  on  tribal  lands, 
the  agency  official  shall  identify  and 
consult  with  the  Indian  tribes  having 
jurisdiction  over  such  lands.  If  a 
proposed  program  alternative  has  the 
potential  to  affect  historic  properties  of 
religious  and  cultiual  significance  to  an 
Indian  tribe  or  a  Native  Hawaiian 
organization  which  are  located  off  tribal 
lands,  the  agency  official  shall  identify 
those  Indian  tribes  and  Native  Hawaiian 
organizations  that  might  attach  religious 
and  cultural  significance  to  such 
properties  and  consult  with  them.  When 
a  proposed  program  alternative  has 
nationwide  applicability,  the  agency 
official  shall  identify  an  appropriate 
government  to  government  consultation 
with  Indian  tribes  and  consult  with 
Native  Hawaiian  organizations  in 
accordance  with  existing  Executive 
orders,  Presidential  memoranda,  and 
applicable  provisions  of  law. 

(2)  Results  of  consultation.  The 
agency  official  shall  provide  summaries 
of  the  views,  along  with  copies  of  any 
written  comments,  provided  by  affected 
Indian  tribes  and  Native  Hawaiian 
organizations  to  the  Council  as  part  of 
the  documentation  for  the  proposed 
program  alternative.  The  agency  official 
and  the  Council  shall  take  those  views 


into  account  in  reaching  a  fined  decision 
on  the  proposed  program  alternative. 

§800.15    Tribal,  State,  and  local  program 
alternatives.  [Reserved] 

§800.16    Definitions. 

(a)  Act  means  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
16  U.S.C.  470-47DW-6. 

(b)  Agency  means  agency  as  defined 
in  5  U.S.C.  551. 

(c)  Approval  of  the  expenditure  of 
funds  means  any  final  agency  decision 
authorizing  or  permitting  the 
expenditure  of  Federal  funds  or 
financial  assistance  on  an  undertaking, 
including  any  agency  decision  that  may 
be  subject  to  an  administrative  appeal. 

(d)  Area  of  potential  effects  means  the 
geographic  area  or  areas  within  which 
an  imdertaking  may  directly  or 
indirectly  cause  alterations  in  the 
character  or  use  of  historic  properties,  if 
any  such  properties  exist.  The  area  of 
potential  effects  is  influenced  by  the 
scale  and  nature  of  an  undertaking  and 
may  be  different  for  different  kinds  of 
effects  caused  by  the  undertaking. 

(e)  Comment  means  the  findings  and 
recommendations  of  the  Council 
formally  provided  in  writing  to  the  head 
of  a  Federal  agency  under  section  106. 

(f)  Consultation  means  the  process  of 
seeking,  discussing,  and  considering  the 
views  of  other  participants,  and,  where 
feasible,  seeking  agreement  with  them 
regarding  matters  arising  in  the  section 
106  process.  The  Secretary's  "Standards 
and  Guidelines  for  Federal  Agency 
Preservation  Programs  piusuant  to  the 
National  Historic  Preservation  Act" 
provide  further  guidance  on 
consiUtation. 

(g)  Council  means  the  Advisory 
Council  on  Historic  Preservation  or  a 
Covmcil  member  or  employee 
designated  to  act  for  the  Council. 

(h)  Day  or  days  means  calendar  days. 

(i)  Effect  means  alteration  to  the 
characteristics  of  a  historic  property 
qualifying  it  for  inclusion  in  or 
eligibility  for  the  National  Register. 

(i)  Foreclosure  means  an  action  taken 
by  an  agency  official  that  effectively 
precludes  the  Council  from  providing 
comments  which  the  agency  official  can 
meaningfully  consider  prior  to  the 
approval  of  the  undertaking. 

(k)  Head  of  the  agency  means  the 
chief  official  of  the  Federal  agency 
responsible  for  all  aspects  of  the 
agency's  actions.  If  a  State,  local,  or 
tribal  government  has  assumed  or  has 
been  delegated  responsibility  for  section 
106  compliance,  the  head  of  that  imit  of 
government  shall  be  considerad  the 
head  of  the  agency. 

(1}(1)  Historic  property  means  any 
prehistoric  or  historic  district,  site, 


building,  structure,  or  object  included 
in,  or  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places " 
maintained  by  the  Secretary  of  the 
Interior.  This  term  includes  artifacts, 
records,  and  remains  that  are  related  to 
and  located  within  such  properties.  The 
term  includes  properties  of  traditional 
religious  and  cultural  importance  to  an 
Indian  tribe  or  Native  Hawaiian 
organization  and  that  meet  the  National 
Register  criteria. 

(2)  The  term  eligible  for  inclusion  in 
the  National  Register  includes  both 
properties  formally  determined  as  such 
in  accordance  with  regulations  of  the 
Secretary  of  the  Interior  and  all  other 
properties  that  meet  the  National 
Register  criteria. 

(m)  Indian  tribe  means  an  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  a  native 
village,  regional  corporation,  or  village 
corporation,  as  those  terms  are  defined 
in  section  3  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602),  which 
is  recognized  as  eligible  for  the  special 
progreims  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

(n)  Local  government  means  a  city, 
county,  parish,  township,  municipality, 
borough,  or  other  general  piupose 
political  subdivision  of  a  State. 

(o)  Memorandum  of  agreement  means 
the  document  that  records  the  terms  and 
conditions  agreed  upon  to  resolve  the 
adverse  effects  of  an  imdertaking  upon 
historic  properties. 

(p)  National  Historic  Landmark 
means  a  historic  property  that  the 
Secretary  of  the  Interior  has  designated 
a  National  Historic  Landmark. 

(q)  National  Register  means  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior. 

(r)  National  Register  criteria  means 
the  criteria  established  by  the  Secretary 
of  the  Interior  for  use  in  evaluating  the 
eligibility  of  properties  for  the  National 
Register  (36  CFR  part  60). 

(s)(l)  Native  Hawaiian  organization 
means  any  organization  which  serves 
and  represents  the  interests  of  Native 
Hawaiians;  has  as  a  primary  and  stated 
purpose  the  provision  of  services  to 
Native  Hawaiians;  and  has 
demonstrated  expertise  in  aspects  of 
historic  preservation  that  are  significant 
to  Natiye  Hawaiians. 

(2)  Native  Hawaiian  means  any 
individual  who  is  a  descendant  of  the 
aboriginal  people  who,  prior  to  1778, 
occupied  and  exercised  sovereignty  in 
the  area  that  now  constitutes  the  State 
of  Hawaii. 

(t)  Programmatic  agreement  means  a 
document  that  records  the  terms  and 


conditions  agreed  upon  to  resolve  the 
potential  adverse  effects  of  a  Federal 
agency  program,  complex  undertaking 
or  other  situations  in  accordance  with 
§  800.14(b). 

(u)  Secretary  means  the  Secretary  of 
the  Interior  acting  through  the  Director 
of  the  National  Park  Service  except 
where  otherwise  specified. 

(v)  State  Historic  Preservation  Officer 
(SHPO)  means  the  official  appointed  or 
designated  pursuant  to  section  101(b)(1) 
of  the  act  to  administer  the  State  historic 
preservation  program  or  a  representative 
designated  to  act  for  the  State  historic 
preservation  officer. 

(w)  Tribal  Historic  Preservation 
Officer  (THPO)  means  the  tribal  official 
appointed  by  the  tribe's  chief  governing 
authority  or  designated  by  a  tribal 
ordinance  or  preservation  program  who 
has  assumed  the  responsibilities  of  the 
SHPO  for  purposes  of  section  106 
compliance  on  tribal  lands  in 
accordance  with  section  101(d)(2)  of  the 
act. 

(x)  Tribal  lands  means  all  lands 
within  the  exterior  boundaries  of  any 
Indian  reservation  and  all  dependent 
Indian  commimities. 

(y)  Undertaking  means  a  project, 
activity,  or  program  funded  in  whole  or 
in  part  under  the  direct  or  indirect 
jiu"isdiction  of  a  Federal  agency, 
including  those  carried  out  by  or  on 
behalf  of  a  Federal  agency;  those  carried 
out  with  Federal  financial  assistance; 


those  requiring  a  Federal  permit,  license 
or  approval;  and  those  subject  to  State 
or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency. 

Appendix  A  to  Part  800 — Criteria  for 
Council  Involvement  in  Reviewing 
Individual  section  106  Cases 

(a)  Introduction.  This  appendix  sets  forth 
the  criteria  that  will  be  used  by  the  Council 
to  determine  whether  to  enter  an  individual 
section  106  review  that  it  normally  would 
not  be  involved  in. 

(b)  General  policy.  The  CkJimcil  may 
choose  to  exercise  its  authorities  luider  the 
section  106  regulations  to  participate  in  an 
individual  project  pursuant  to  the  following 
criteria.  However,  the  Council  will  not 
always  elect  to  participate  even  though  one 
or  more  of  the  criteria  may  be  met. 

(c)  Specific  criteria.  The  Council  is  likely 
to  enter  the  section  106  process  at  the  steps 
specified  in  the  regulations  in  this  part  when 
an  undertaking: 

(1)  Has  substantial  impacts  on  important 
historic  properties.  This  may  include  adverse 
effects  on  properties  that  possess  a  nabonal 
level  of  significance  or  on  properties  that  are 
of  unusual  or  noteworthy  importance  or  are 

a  rare  property  type;  or  adverse  effects  to 
large  numbers  of  historic  properties,  such  as 
impacts  to  multiple  properties  within  a 
historic  district. 

(2)  Presents  important  questions  of  policy 
or  interpretation.  This  may  include  questions 
about  how  the  Council's  regulations  are  being 
applied  or  interpreted,  including  possible 
foreclosure  or  anticipatory  demolition 
situations;  situations  where  the  outcome  will 


set  a  precedent  affecting  Council  policies  or 
program  goals;  or  the  development  of 
programmatic  agreements  that  alter  the  way 
the  section  106  process  is  applied  to  a  group 
or  type  of  undertakings. 

(3)  Has  the  potential  for  presenting 
procedural  problems.  This  may  include  cases 
with  substantial  public  controversy  that  is 
related  to  historic  preservation  issues;  with 
disputes  among  or  about  consulting  parties 
which  the  Council's  involvement  could  help 
resolve;  that  are  involved  or  likely  to  be 
involved  in  litigation  on  the  basis  of  section 
106;  or  carried  out  by  a  Federal  agency,  in 

a  State  or  locality,  or  on  tribal  lands  where 
the  Council  has  previously  identified 
problems  with  section  106  compliance 
pursuant  to  §  800.9(d)(2). 

(4)  Presents  issues  of  concern  to  Indian 
tribes  or  Native  Hawaiian  organizations.  This 
may  include  cases  where  there  have  been 
concerns  raised  about  the  identification  of, 
evaluation  of  or  assessment  of  effects  on 
historic  properties  to  which  an  Indian  tribe 
or  Native  Hawaiian  organization  attaches 
religious  and  cultural  significance;  where  an 
Indian  tribe  or  Native  Hawaiian  organization 
has  requested  Council  involvement  to  assist 
in  the  resolution  of  adverse  effects;  or  where 
there  are  questions  relating  to  policy, 
interpretation  or  precedent  under  section  106 
or  its  relation  to  other  authorities,  such  as  the 
Native  American  Graves  Protection  and 
Repatriation  Act. 

Dated:  December  4th,  2000. 
John  M.  Fowler, 
Executive  Director. 
(FR  Doc.  00-31253  Filed  12-11-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  308 
RIN  0g70-AB96 

State  Self-Assessment  Review  and 
Report 

agency:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 

ACTION:  Final  rule. 

SUMIMARY:  These  regulations  implement 
a  provision  of  the  Social  Security  Act 
added  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (PRWORA),  which  requires 
each  State  to  annually  assess  the 
performance  of  its  child  support 
enforcement  program  and  to  provide  a 
report  of  the  findings  to  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  (DHHS). 

EFFECTIVE  DATE:  December  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Rothstein,  OCSE  Division  of  PoUcy  and 
Planning,  (202)  401-5073.  Hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

These  regulations  are  published  under 
the  authority  of  the  Social  Security  Act 
(the  Act),  as  amended  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.  L.  104- 
193).  Section  454(1 5)(A)  of  the  Act  (42 
U.S.C.  654(15)(A))  contains  a 
requirement  for  each  State  to  annually 
assess  the  performance  of  the  State's 
child  support  enforcement  program 
under  title  IV-D  of  the  Act  in 
accordance  with  standards  specified  by 
the  Secretary,  and  to  provide  a  report  of 
the  findings  to  the  Secretary. 

These  regulations  are  also  published 
under  the  general  authority  of  section 
1102  of  the  Act  (42  U.S.C.  1302) 
authorizing  the  Secretary  to  publish 
regulations  necessary  for  the  efficient 
administration  of  the  title  IV-D 
program. 

Background 

Prior  to  PRWORA,  Federal  law 
specified  that  States  that  had  been 
audited  and  foimd  not  to  be  in 
substantial  compliance  with  Federal 
requirements  were  subject  to  a  financial 
penalty  of  between  1  and  5  percent  of 
the  State's  funding  under  the  title  FV-A 
program.  These  audits  were  performed 


every  3  years.  The  penalty  could  be  held 
in  abeyance  for  up  to  one  year  to  allow 
States  the  opportvmity  to  implement 
corrective  actions  to  remedy  the 
program  deficiency.  At  the  end  of  the 
corrective  action  period,  a  follow-up 
audit  was  conducted.  If  the  follow-up 
audit  showed  that  the  deficiency  had 
been  corrected,  the  penalty  was 
rescinded.  Section  342(b)  of  PRWORA 
revised  section  452(a)(4)  of  the  Act, 
changing  Federal  audit  requirements  to 
focus  on  data  reliability  and  to  assess 
performance  outcomes  instead  of 
determining  compliance  with  process 
steps. 

At  the  same  time,  section  342(a)  of 
PRWORA  amended  the  Act  by  adding  a 
new  section  454(15)(A)  of  the  Act  to 
require  each  State  to  conduct  an  annual 
review  of  its  Child  Support  Enforcement 
(IV-D)  program  to  determine  if  Federal 
requirements  are  being  met  and  to 
provide  an  aimual  report  to  the 
Secretary  of  DHHS  on  the  findings.  The 
changes  to  sections  452  and  454(a)(15) 
of  the  Act  mean  that  the  Federal 
government's  audit  responsibilities  now 
focus  primarily  on  results  and  fiscal 
accountability  while  States  are  to  focus 
on  the  responsibilities  for  child  support 
service  delivery  in  accordance  with 
Federal  mandates.  The  aimual  self- 
assessment's  piu-pose  is  to  give  a  State 
the  opportunity  to  assess  whether  it  is 
meeting  Federal  requirements  for 
providing  child  support  services  and 
providing  the  best  services  possible. 
There  are  no  financial  sanctions 
associated  with  a  State's  self- 
assessment.  It  is  to  be  used  as  a 
management  tool,  to  help  a  State 
evaluate  its  program  and  assess  its 
performance. 

Following  the  enactment  of  PRWORA 
and  to  ensiu'e  broad  input,  OCSE 
consulted  with  a  wide  variety  of 
program  stakeholders  to  get 
recommendations  on  how  to  proceed. 
These  recommendations  addressed:  the 
criteria  to  be  covered  in  annual  reports 
to  the  Secretary;  the  methodology  for 
reviewing  the  criteria;  and  an  approach 
for  reporting  the  results  of  these 
reviews.  OCSE  considered  these 
recommendations  in  developing  the 
proposed  rule. 

Prior  to  writing  the  proposed  rule, 
OCSE  received  suggestions  on  self- 
assessment  reviews  at  national  and 
regional  meetings,  including  meetings 
with  the  American  Public  Human 
Services  Association,  formerly  known  as 
the  American  Public  Welfare 
Association  (APWA)  and  the  National 
Child  Support  Enforcement  Association 
(NCSEA).  In  addition,  several  child 
support  advocacy  groups  informally 


provided  conunents.  Comments  were 
also  solicited  from  State  IV-D  directors. 

Federal  Role 

The  Federal  role  in  the  self- 
assessment  review  process  includes 
receiving  reports  submitted  pursuant  to 
section  452(a)(4)(B)  of  the  Act  and,  as 
appropriate,  provide  to  the  States 
comments,  recommendations  for 
additional  or  alternative  corrective 
action,  and  any  technical  assistance  that 
a  State  may  need.  The  Federal 
involvement  includes,  but  is  not  limited 
to:  approving  IV-D  State  plan 
amendments  certifying  that  the  State 
has  a  self-assessment  review  process; 
providing  review  requirements, 
guidelines,  instructions  and 
methodologies  for  the  review  to  the 
State;  responding  to  requests  for  help 
from  the  State;  providing  interpretation 
of  compliance  standards;  developing 
continuing  partnerships;  reviewing  and 
providing  appropriate  comments  on 
self-assessment  reports;  developing  a 
self-assessment  review  module; 
overseeing  the  implementation  of  the 
self-assessment  process  in  the  States; 
periodically  analyzing  self-assessment 
reports  to  identify  "best  practices"  to  be 
shared  with  other  States  and  providing 
comments  and  recommendations 
regarding  the  appropriateness  of 
proposed  corrective  action  or  alternative 
correction  action: 

Description  of  Regulatory  Provisions 

These  regulations  implement  the 
statutory  requirement  that  a  State 
annually  assess  the  performance  of  its 
IV-D  program  and  submit  a  report  of  the 
findings  to  the  Secretary  by  adding  a 
new  part  308,  "Annual  State  Self- 
Assessment  Review  and  Report"  to 
existing  rules  in  Chapter  III  governing 
the  child  support  enforcement  program 
under  title  IV-D  of  the  Act. 

Section  308.0  sets  the  scope  of  the 
regulation  and  specifies  this  is 
applicable  only  to  the  annual  State  self- 
assessment  review  and  report  process. 

Section  308.1  provides  the 
components  of  the  self-assessment 
implementation  methodology  that  States 
must  use  including:  sampling,  scope  of 
review,  the  review  period,  and 
reporting. 

Section  308.1(a)  addresses  the 
obligation  of  the  FV-D  agency  to 
maintain  the  responsibility  and  control 
for  all  reviews,  review  findings  and  the 
content  of  the  annual  report.  We  have 
revised  the  regulatory  language  in  this 
section  since  publication  of  the 
proposed  rule  to  delete  requirements  on 
organizational  placement  and  to  clarify 
responsibilities  in  response  to 
comments  received  that  the  requirement 


could  be  read  as  IV-D  responsibility  for 
control  of  reviews  only  when  the  self- 
assessment  is  privatized. 

Section  308.1(b)  specifies  that  a  State 
must  either  review  all  of  its  cases  or 
conduct  sampling  which  meets  the 
criteria  specified.  Due  to  the  differences 
in  administrative  structures  in  States, 
we  did  not  prescribe  a  single  sampling 
formula  for  imiversal  use  by  all  States. 
Instead,  under  paragraph  (b),  a  State  has 
discretion  in  designing  its  own 
sampling  methodologies  that  could  be 
tailored  to  meet  individual  State  needs. 
Howrever,  under  paragraphs  (b)(2)  and 
(3),  each  State  must  maintain  a 
minimum  confidence  level  of  90  percent 
for  each  criterion,  select  statistically 
valid  samples,  and  assure  that  there  are 
no  portions  of  the  FV-D  case  universe 
omitted  from  the  sample  selection 
process. 

The  following  checklist  has  been 
developed  to  provide  guidance  in  the 
form  of  a  series  of  steps  that  should  be 
taken  during  the  development  and 
application  of  a  sampling  methodology. 
Tbis  checklist  is  not  intended  as  a 
definitive  pronouncement  or  mandate 
from  OCSE,  but  only  as  a  guide 
outlining  a  generic  sampUng  approach. 
We  provide  it  for  reference  and 
guidance  only. 

1 .  Define  the  reason(s)  for  collecting 
and  evaluating  the  data:  i.e.  each  State 
must  evaluate  its  performance  with 
regard  to  each  required  program 
compliance  criterion  set  forth  in  section 
308.2. 

2.  Plan  the  data  collection  method(s): 

a.  Identify  the  criteria  to  be  evaluated 
(refer  to  section  308.2). 

b.  Select  a  method  of  data  collection/ 
evaluation. 

c.  Establish  a  minimally  acceptable 
level  of  performance. 

d.  Set  a  desired  confidence  level 
pursuant  to  Federal  requirements. 

e.  Choose  a  method  of  random 
selection  (e.g.,  simple  random  selection 
or  systematic  random  selection). 

3.  Collect  the  required  data:  After 
selecting  the  sample  cases,  obtain  the 
case  files  and/or  the  pertinent  computer 
records  containing  the  necessary  data 
elements. 

4.  Process  the  collected  data:  Evaluate 
each  case  for  each  criterion  to  determine 
if  an  action  was  required,  and  if  the 
required  action  was  taken.  Tabulate  the 
results  of  the  sample  or  samples. 

5.  Analyze  the  data.  Quantify  results 
and  statistically  evaluate  the  results 
obtained. 

6.  Present  the  results  for  each 
criterion  in  a  tabular  format  and  provide 
a  narrative  explanation  of  the  results 
obtained. 


Section  308.1(c)  relates  to  the  scope  of 
the  self-assessment  review.  This 
paragraph  requires  a  State  to  review  all 
required  criteria  articulated  in  section 
308.2  on  a  yearly  basis. 

Section  308. ifd)  provides  for  a  12- 
month  review  period,  beginning  no  later 
than  12  months  after  the  effective  date 
of  this  final  rule  and  occurring  again 
each  12  month  period  thereafter.  We 
revised  this  section  in  response  to 
comments  to  clarify  when  the  review 
period  begins  and  ends.  The  12-month 
review  period  is  consistent  with  prior 
audit  review  periods  and  allows  enough 
time  to  evaluate  the  case  processing 
timeframes  in  part  303.  States  should 
continue  to  use  the  same  review  periods 
they  used  prior  to  publication  of  this 
final  rule  and  should  make  no  break  in 
their  reviewing  processes.  States  need 
not  match  each  other's  review  periods, 
provided  that  case  samples  selected  are 
from  the  period  that  will  be  reviewed 
and  reflected  in  thefr  report.  Self- 
assessment  reviews  can  be  conducted  in 
one  of  two  ways:  historically  or 
incrementally.  Using  the  historical 
approach,  a  State  begins  its  self- 
assessment  review  after  the  end  of  the 
period  to  be  reviewed.  We  have  made 
changes  to  the  language  in  this  section 
to  explain  emd  clarify  what  the  duration 
of  the  review  period  is. 

Using  the  incremental  approach,  a 
State  selects  cases  from  several  periods 
diu-ing  the  review  period  and  adds  the 
results  to  provide  a  picture  of 
performance  for  the  entire  period.  The 
State  would  draw  a  separate  sample  for 
each  incremental  review  period.  The 
incremental  approach  enables  the  State 
to  spread  its  review  effort  over  time  and 
make  more  efficient  use  of  available 
resources  because  the  sample  size  could 
be  smaller,  while  allowing  the  State  to 
identify  problem  areas  and  take  * 
corrective  action  prior  to  the  end  of  the 
review  period.  For  those  States  who 
review  their  case  samples 
incrementally,  the  cases  selected  must 
be  reviewed  and  evaluated  for  the 
actions  required  at  the  begirming  of  the 
incremental  review  period. 

Section  308.1(e)  addresses  the 
contents  of  the  annual  reports  and 
requires  copies  to  be  sent  to  the 
Commissioner,  OCSE  and  the  applicable 
Regional  Office.  The  Staie  must  submit 
its  written  report  no  later  than  6  months 
after  the  end  of  the  review  period.  For 
example,  if  the  review  period  ends 
September  30,  2000,  the  report  would  be 
due  by  March  31,  2001.  We  revised  this 
section  to  clarify  that  States  should 
submit  a  description  of  any  corrective 
actions  proposed  and/or  taken. 

Section  308.2  lists  and  provides 
descriptions  of  the  required  program 


compliance  criteria.  In  all  cases.  States 
must  have  the  required  procedures 
specified  in  the  regulations.  In  this 
section  we  are  requiring  States  to  use 
benchmarks  for  performance  that  are 
identical  to  those  that  were  required 
when  previous  Federal  audit  standards 
were  in  place.  The  benchmarks  for 
determining  the  adequacy  of 
performance  continue  to  be  appropriate 
under  the  new  system  of  self-assessment 
reviews  because  States  are  being  asked 
to  measure  themselves  on  the  same 
performance  criteria  as  under  previous 
audit  standards.  States  should  use  the 
benchmarks  to  determine  when 
corrective  action  is  necessary,  i.e.  if  they 
fail  to  meet  one  or  more  benchmarks. 
Reviews  of  closed  cases  would  need  to 
demonstrate  that  appropriate  action  was 
taken  in  90  percent  of  the  cases 
reviewed.  Further,  reviews  of  the  other 
required  program  criteria  would  need  to 
show  that  appropriate  action  was  taken 
in  75  percent  of  the  cases  reviewed. 

Section  308.2(a)  requires  reviews  of 
closed  FV-D  cases  to  determine  whether 
the  case  met  one  or  more  Federal  case 
closiu^  criteria  under  section  303.11. 

Section  308.2(b)(1)  requires  the 
review  of  State  actions  to  establish 
paternity  and  support  orders.  A  case 
would  meet  the  review  requirement  if 
an  order  for  support  was  requfred  and 
established  during  the  review  period, 
notwithstanding  the  relevant 
timeframes.  Section  308.2(b)(2) 
addresses  the  necessary  procedures  to 
follow  when  an  order  was  required  but 
not  established  during  the  review 
period. 

Section  308.2(c)  requires  the  review  of 
State  actions  to  enforce  child  support 
orders.  If  income  withholding  was 
appropriate,  a  case  would  meet  the 
review  requirement  if  it  was  received 
during  the  review  period, 
notwithstanding  the  mandatory 
timeframes.  A  review  of  the 
enforcement  of  orders  would  include  all 
cases  in  which  an  ongoing  income 
vdthholding  is  in  place,  as  well  as  those 
cases  in  which  new  or  repeated 
enforcement  actions  were  required 
diu'ing  the  review  period.  We  made 
changes  to  this  section  to  correct  a 
typing  mistake  that  appeared  in  the 
proposed  rule,  to  clarify  the  locate 
sources  that  are  appropriate  to  use,  and 
to  specify  the  timeframes  for  sending  a 
notice  to  the  employer  to  withhold 
income  if  information  is  obtained  from 
the  State  Directory  of  New  Hires  or 
other  recognized  soiux:es. 

Section  308.2(d)  describes  reviews  of 
the  disbursement  of  collections.  This 
review  would  include  a  determination 
of  whether  States  are  complying  with 
the  2-day  requfrement  for  disbursing 
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certain  collections.  States  that  fail  to 
meet  the  2-day  time  frame  but  are  under 
an  alternative  penalty  for  failure  to  meet 
the  State  disbursement  unit  (SDU) 
deadline  should  mention  that  fact  in 
their  self-assessment  reports.  Section 
308.2(d)  requires  States  to  determine 
whether  disbursements  of  collections 
were  made  in  compliance  with  the  Act. 
We  made  changes  to  this  section  based 
on  a  comment  we  received  regarding 
review  of  pajonents  received.  The 
regulatory  language  now  indicates  that 
States  must  review  the  last  payment 
received  for  each  case.  We  also  deleted 
language  in  this  section  to  clarify  the 
requirement. 

Section  308.2(e)  requires  reviews  of 
seciiring  and  enforcing  medical  support 
orders.  This  includes  measuring 
whether  the  requirements  were  met  for: 
including  a  medical  support  provision 
in  all  new  orders;  taking  steps  to 
determine  whether  reasonable  health 
insurance  is  available  when  health 
insxirance  is  included  in  the  order; 
informing  the  Medicaid  agency  when 
coverage  was  obtained;  determining 
whether  the  custodial  parent  was 
informed  of  policy  information  when 
coverage  has  been  obtained; 
determining  whether  employers  are 
informing  the  State  of  lapses  in 
coverage;  and  determining  whether  the 
State  transferred  notice  of  the  health 
care  provision  to  a  new  employer  when 
a  noncustodial  parent  changed 
employment. 

Section  308.2(f)  addresses  the  review 
and  adjustment  of  orders.  A  case  meets 
the  review  requirement  if  it  was 
reviewed  and  met  the  conditions  for 
adjustment  notwithstanding  the 
applicable  timeft-ames.  An  examination 
of  the  review  and  adjustment  criterion 
includes  reviews  of  assistance  cases, 
review  of  cases  where  adjustments  were 
not  necessary,  repeated  location  efforts, 
notices  to  the  custodial  and  non- 
custodial parents  informing  them  of 
their  rights  to  request  reviews  within 
180  days  of  determining  that  a  review 
should  be  conducted,  and  reviews  of 
whether  both  parties  were  given  30  days 
to  contest  adjustments  if  the  cost-of- 
living  or  automated  methods  had  been 
utilized.  We  have  made  minor  revisions 
to  the  regulatory  language  in  this  section 
to  clarify  the  actions  required. 

Section  308.2(g)  addresses  interstate 
services.  The  review  criterion  includes 
the  initiating  State's  responsibility  to 
refer  cases  to  the  responding  State 
within  20  days  of  determining  that  the 
noncustodial  parent  is  in  another  State 
pursuant  to  section  303.7(b)(2); 
providing  responses  to  the  responding 
State  with  requested  additional 
information  within  30  calendar  days  of 


the  request  pursuant  to  section 
303.7(b)(4);  noutying  the  responding 
State  of  new  information  within  10 
working  days  pursuant  to  section 
303.7(b)(5);  and  sending  a  request  for 
review  of  a  child  support  order  within 
20  calendar  days  after  receiving  a 
request  for  review  and  adjustment  under 
the  Uniform  Interstate  Family  Support 
Act  (UIFSA)  pursuant  to  section 
303.7(b)(6).  In  recognition  of  the  fact 
that  passage  of  UIFSA  and  other 
PRWORA  administrative  enforcement 
actions  have  changed  the  way  interstate 
cases  are  processed,  we  encourage 
States  to  use  one-state  action  to  take  any 
enforcement  action  they  can  on  a  case, 
rather  than  referring  all  cases  for  two- 
state  action.  We  have  revised  the  final 
rule  to  provide  for  the  referral  of 
interstate  cases  where  appropriate. 

Reviews  must  also  include 
determining  compliance  with 
responsibilities  of  t"he  responding  State 
in  interstate  cases,  including  central 
registry  requirements  for  review  of 
submitted  documentation  for 
completeness,  forwarding  the  case  to  the 
State  Parent  Locator  Service  for  locate 
services,  acknowledgment  of  the  receipt 
of  the  case  and  requests  for  missing 
documentation  from  the  initiating  State, 
and  whether  the  IV-D  agency  in  the 
initiating  State  was  informed  of  where 
the  case  was  sent  for  action.  The  review 
would  also  determine  whether  the 
central  registry  responded  to  inquiries 
from  other  States  within  five  working 
days  of  receipt  of  a  request  for  a  case 
status  review  pursuant  to  section 
303.7(a)(4). 

Section  308.2(b),  (c),  and  (f)  contain 
language  that  previously  appeared  in 
the  former  Federal  audit  regulations  at 
section  305.20  relative  to  certain  missed 
timeframes.  As  we  stated  in  the 
preamble  to  the  final  Federal  audit 
regulations  in  1994  (59  FR  66204),  the 
State  should  not  be  penalized  when 
timeframes  are  missed  in  a  case  if  a 
successful  result  is  achieved  (paternity 
or  a  support  order  is  established,  an 
order  is  adjusted,  income  is  withheld,  or 
a  collection  is  made  or  distributed), 
since  these  results  are  the  main  goals  of 
the  child  support  enforcement  program. 
We  emphasize  that  all  timeframes, 
including  those  for  paternity 
establishment,  support  order 
establishment,  review  and  adjustment, 
and  income  withholding,  are  still 
Federal  requirements  that  States  must 
meet. 

Other  timeframes  that  must  be 
reviewed  for  compliance  include:  10 
days  to  forward  the  case  upon  locating 
the  non-custodial  parent  in  a  different 
jurisdiction  pursuant  to  section 
303.7(c)(5)  and  (6);  two  business  days  to 


forward  any  support  payments  collected 
to  the  initiating  State  pursuant  to 
section  303.7(c)(7)(iv);  and  10  working 
days  to  notify  the  initiating  State  upon 
receipt  of  new  information  pursuant  to 
section  303.7(c)(g). 

Section  308.2(h)  addresses  the 
timeframes  applicable  to  the  expedited 
processes  criterion  pursuant  to  section 
303.10l(b)(2)(i)  and  in  keeping  with 
previous  definitions  of  substantial 
compliance  in  former  section  305.20,  we 
are  proposing  a  benchmark  of  75 
percent  for  the  number  of  cases  to  be 
completed  within  6  months  and  a 
benchmark  of  90  percent  for  the  number 
of  cases  to  be  completed  within  one 
year.  The  75  and  90  percent  benchmark 
standards  apply  to  the  establishment  of 
orders  from  the  date  of  service  of 
process  to  the  time  of  disposition. 

Section  308.3  lists  and  describes  the 
optional  program  areas  of  review,  which 
include  program  direction  and  program 
service  enhancements.  Section  308.3(a) 
pertains  to  the  review  of  State  program 
direction. 

The  first  optional  category.  Program 
Direction,  should  be  an  analysis  of  the 
relationships  between  case  results 
relating  to  program  compliance  areas, 
and  performance  and  program  outcome 
indicators.  While  this  review  category  is 
optional,  by  including  the  information. 
States  have  the  opportunity  to 
demonstrate  how  they  are  trying  to 
manage  their  resources  to  achieve  the 
best  performance  possible.  This 
evaluation  should  explain  the  data  and 
how  the  State  adjusted  its  resources  and 
processes  to  meet  goals  and  improve 
performance.  In  this  section.  States  are 
encouraged  to  discuss  new  laws  and 
enforcement  techniques,  etc.,  that  are  . 
contributing  to  increased  performance. 
Barriers  to  success,  such  as  State 
statutes,  may  also  be  discussed  in  this 
section. 

Section  308.3(b)  pertaining  to  the 
optional  review  of  State  program  service 
enhancements  is  envisioned  as  a  report 
of  practices  initiated  by  the  State  that 
are  contributing  to  improving  program 
performance  and  customer  service. 

Examples  include  improvement  of 
client  services  through  the  use  of 
expanded  office  hours,  kiosks,  internet, 
and  voice  response  systems.  This  is  an 
opportunity  for  a  State  to  promote  its 
programs  and  innovative  practices. 
Some  examples  of  innovative  activities 
that  a  State  may  elect  to  discuss  in  the 
report  include:  steps  taken  to  make  the 
program  more  efficient  and  effective; 
efforts  to  improve  client  services; 
demonstration  projects  testing  creative 
new  ways  of  doing  business; 
collaborative  efforts  being  taken  with 
partners  and  customers;  innovative 
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practices  which  have  resulted  in 
improved  program  performance;  actions 
taken  to  improve  public  image;  and 
access/visitation  projects  initiated  to 
improve  non-custodial  parents' 
involvement  with  the  children.  A  State 
also  could  discuss  in  this  review  area 
whether  the  State  has  a  process  for 
timely  dissemination  of  applications  for 
rV-D  services  in  cases  that  are  not 
receiving  public  assistance,  when 
requested,  and  child  support  program 
information  to  recipients  referred  to  the 
IV-D  program,  as  required  by  section 
303.2(a). 

Response  to  Comments 

On  October  8,  1999  we  pubUshed  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  with  a  60  day  comment 
period  (64  FR  55102).  We  received  73 
coiiunents  from  19  State  and  local  FV- 
D  agencies,  national  child  support 
enforcement  organizations,  advocacy 
groups  representing  custodial  parents 
and  children,  and  the  general  public. 
Two  commenters  wrote  solely  to 
express  their  support  for  the  notice  of 
proposed  rulemaldng.  A  siunmary  of  the 
comments  received  and  our  responses 
follow. 

General  Comments 

Comment:  One  commenter  was 
concerned  that  States  that  modify  the 
review  stemdards  by  imposing  a  higher 
standard  on  themselves  than  required 
by  the  final  rule  would  make  themselves 
more  susceptible  to  a  Federal  audit  over 
substantial  compliance  issues. 

Response:  We  welcome  the  idea  that 
States  will  want  to  hold  tliemselves  to 
higher  standards  then  those  set  by  this 
final  rule.  Certainly,  performance  on  the 
program  compliance  criteria  that 
exceeds  the  standards  would  represent 
greater  benefits  for  children  and 
families.  States  should  be  assured  that 
setting  higher  standards  for  themselves 
will  not  mean  greater  attention  from 
OCSE  or  increase  the  likelihood  of 
Federal  audits.  The  Incentive  Payments 
and  Audit  Penalties  NPRM  (64  FR 
55074,  October  8,  1999)  proposed  that 
OCSE  would  conduct  audits  for  such 
purposes  as  OCSE  may  find  necessary. 
This  could  include  circumstances  under 
which  the  results  of  two  or  more  State 
self-assessments  show  evidence  of 
sustained  poor  performance  or  indicate 
that  the  State  has  not  corrected 
deficiencies  identified  in  previous  self- 
assessments.  However,  we  would 
certainly  not  be  more  likely  to  audit  a 
State  because  it  failed  to  meet  a  self- 
imposed  higher  performance  standard. 

Comment:  One  commenter  was 
concerned  because  the  NPRM  does  not 
address  penalties  for  a  State's  failure  to 
produce  an  adequate  self-assessment. 


They  thought  a  Federal  compliance 
audit  should  be  triggered  by  a  State's 
failure  to  audit  its  own  compliance 
adequately. 

Response:  The  statute  requires  States, 
as  a  condition  of  State  plan  approval,  to 
provide  for  a  process  for  annual  reviews 
of  and  reports  to  the  Secretary  on  the 
State  rV-D  program.  Therefore,  a  State's 
failure  to  provide  for  the  process  in  its 
State  plan  or  to  conduct  such  a  review 
and  submit  the  findings  to  the  Secretary 
in  accordance  with  Federal 
requirements  would  result  in  steps  to 
initiate  State  plan  disapproval  and  loss 
of  all  Federal  IV-D  funding. 

Comment:  Another  commenter  was 
concerned  that  the  integrity  of  the  self- 
assessment  process  would  be  threatened 
by  the  possibility  of  a  Federal  audit  for 
accurately  assessing  a  weak  area. 

Response:  We  expect  States  to  use  the 
self-assessment  as  a  management  tool 
and  to  be  entirely  accurate  and  objective 
when  reporting  their  performance.  To 
do  otherwise  would  only  harm  the  State 
and  its  future  performance.  PRWORA 
revised  Federal  audit  requirements  from 
a  process-based  system  to  a 
performance-based  system.  This  means 
balancing  the  Federal  government's 
oversight  responsibilities  with  States' 
responsibilities  for  child  support  service 
delivery  and  fiscal  accountability. 
However,  we  want  to  point  out  that  the 
Secretary  retains  the  right  to  conduct 
substantive  compliance  audits,  but 
would  likely  assert  that  right  only  in  the 
most  egregious  circimistances  such  as 
where  the  State  fails  to  take  steps  to 
correct  sustained  poor  performance. 

Comment:  Four  commenters 
addressed  what  they  think  is  an 
inconsistency  between  the  incentive 
and  penalty  NPRM  and  this  NPRM. 
They  think  this  NPRM  states  that  the 
self-assessment  review  is  not  tied  to 
fiscal  sanctions  while  section 
305.60(c)(2)(i)  of  the  incentive  and 
penalty  NPRM  says  self-reviews  can 
lead  to  audits  which  may  lead  to 
penalties.  These  commenters  think  the 
final  rule  on  self-assessments  should 
state  clearly  that  States  would  not  be 
subject  to  a  fiscal  penalty  as  a  result  of 
seff-assessment  reviews. 

Response:  We  want  to  be  very  clear  on 
this  point:  States  will  not  incur  a  fiscal 
penalfy  as  a  direct  result  of  poor 
performance  reported  in  a  self- 
assessment  review.  We  want  to 
encourage  States  to  report  accurately 
and  fully  their  actual  performance  in  the 
self-assessment  reviews.  Self-assessment 
reviews  are  management  tools  for  States 
to  assess  and  improve  their 
performance.  However,  section 
452(a)(4)(C)  of  the  Act  established  that 
the  Secretary  may  conduct  audits  for 


such  purposes  as  she  may  find 
necessary,  including  audits  to  determine 
substantial  compliance.  Financial 
penalties  are  potential  consequences  of 
these  separate,  Federal  audits.  Audits  to 
determine  substantial  compliance  could 
be  triggered  by:  evidence  of  systemic 
problems  with  a  State's  child  support 
program,  on-going  performance  issues 
that  are  not  addressed  or  corrected  in 
more  than  one  State  self-asseisment, 
and  similar  problems. 

Self-Assessment  Implementation 
Methodology— Section  308.1 

Comment:  One  commenter  thought 
the  effective  date  of  the  NPRM  was 
unclear.  The  commenter  also  thought 
the  review  date  was  unclear  and 
wondered,  if  a  State  chooses  to  conduct 
a  review  with  an  incremental  approach, 
how  would  the  end  of  the  review  period 
be  determined? 

Response:  This  regulation  is  effective 
upon  publication.  Each  self-assessment 
review  period  covers  a  12-month  period. 
For  clarification,  we  revised  the 
language  in  section  308.1(d).  The 
regulatory  standards  would  be  applied 
beginning  with  the  start  of  the  first  new 
review  period  occurring  after 
publication.  It  is  expected  that  States 
will  continue  to  use  the  same  review 
periods  that  they  have  been  using  for 
the  past  two  years  and  that  there  will  be 
no  gaps.  All  subsequent  self-assessment 
review  periods  would  then  immediately 
follow  the  time  period  of  the  previous 
review  period.  The  report  documenting 
and  presenting  the  results  of  the  review 
are  due  to  OCSE  no  later  than  6  months 
after  the  end  of  the  review  period.  As 
stated  previously.  States  may  choose  to 
use  historical  or  incremental  approaches 
to  their  self-assessment  reviews.  States 
have  discretion  in  choosing  the  duration 
of  thefr  increments.  If,  for  example,  a 
State  chooses  a  quarterly  increment,  it 
could  start  on  October  1  and  would  then 
end  December  31.  Each  subsequent 
quarterly  incremental  review  period 
would  then  end  3-months  later. 

Comment:  Several  commenters 
suggest  allowing  States  to  apply  for 
extensions  of  the  self-assessment 
reporting  deadline  in  recognition  that 
States  vdth  more  complicated  review 
processes  will  need  more  time. 

Response:  We  do  not  think  extensions 
will  be  necessary.  States  are  currently 
conducting  reviews  that  are  very  similar 
in  scope  and  content  to  the  reviews 
required  by  this  regulation  and  by  and 
large.  States  are  conducting  the  reviews 
with  little  or  no  problems.  OCSE  is 
available  to  assist  States  should  they 
encounter  any  problems. 

Comment:  We  received  10  comments 
on  the  requirement  that  the  sampling 
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methodology  for  self-assessments  must 
maintain  a  minimum  confidence  level 
of  90  percent  for  each  criterion.  Most 
commenters  suggested  using  an  overall 
confidence  level  of  90  percent  for  all 
criteria.  Another  commenter  was 
concerned  that  their  statewide  system 
woiild  be  luiable  to  pull  cases  by 
criterion  and  so  would  be  imable  to 
achieve  a  minimum  confidence  level  of 
90  percent  for  each  criterion. 

Response:  For  a  self-assessment 
review  to  be  a  useful  tool  for 
management,  it  must  provide  accurate, 
and  reliable  information.  Information 
provided  shovdd  identify  program 
strengths  and  weaknesses  as  well  as 
provide  meaningful  estimates  of  cvurent 
performance. 

As  we  understand  it,  States  that  have 
raised  the  90  percent  confidence  level 
issue  are  advocating  the  use  of  one 
sample  selected  from  the  IV-D  caseload 
to  review  all  eight  required  performance 
criteria.  This  approach  would  likely 
resiUt  in  adequate  representation  for 
some  of  the  reviewed  criteria  and 
inadequate  representation  for  other 
reviewed  criteria.  This  would  occur 
because  the  action  that  needs  to  be 
reviewed  for  one  or  more  of  the  criteria 
may  occiu  infrequently  in  the 
population,  while  the  action  needed  to 
be  reviewed  for  other  critwia  may  occur 
more  frequently.  Consequently,  the 
likelihood  that  the  sample  will  contain 
cases  having  the  attribute  being  sought 
could  potentially  be  quite  low.  As  a 
result,  small  samples  are  selected,  and 
the  effect  of  detected  errors  on  the 
sample  estimate  are  magnified  because 
the  computed  standard  error  associated 
with  the  estimate  derived  from  the 
sample  (point  estimate  or  efficiency 
rate)  will  more  than  likely  be  large.  This 
could  result  in  relatively  poor 
performance  being  accepted  as  possibly 
being  in  compliance  with  Federal 
requirements.  It  also  appears  that  these 
States  are  suggesting  that  they  then  be 
allowed  to  combine  the  results  for  all 
eight  criteria  and  compute  an  overall 
compliance  rate  and  determine  the 
confidence  level  attributable  to  that  rate. 
This  action  would  emphasize  the 
performance  of  the  criteria  with  the 
most  representation,  and  mitigate  or  de- 
emphasize  the  performance  of  those 
criteria  with  minimal  representation. 
This  would  not  facilitate  results  that 
would  be  useful  to  States  as  a 
management  tool  to  accvuately  assess 
their  performance. 

We  used  90  percent  confidence  as  the 
value  for  the  confidence  level  variable 
in  the  sample  size  computation  to 
reduce  the  sample  sizes  States  would 
need  to  conduct  their  self-assessment 
reviews.  Under  previous  audits,  the 


OCSE  Auditors  used  a  95  percent 
confidence  level.  In  order  to  determine 
sample  size  for  self-assessment 
purposes,  one  must  consider: 
confidence  level  {the  degree  of 
confidence  to  place  in  the  derived 
estimate),  sampling  error  (the  degree  of 
error  that  can  be  accepted),  and 
expected  rate  of  occmrence  of  the 
attribute  to  be  sampled.  Varying  these 
three  factors  influences  the  size  of 
sample  required.  Varying  the  precision 
and  desired  confidence  level  can 
dramatically  affect  the  sample  size 
determination  and  overall  benefit/ 
impact  of  the  effort.  Sampling  error  has 
the  largest  effect  on  sample  size.  In 
other  words,  as  the  acceptable  error 
percentage  increases  the  sample  size 
decreases.  The  converse  is  true  in  the 
case  of  a  confidence  level.  An  increase 
in  the  sampling  error  percentage  from  5 
percent  to  10  percent,  coupled  with  a 
decrease  in  the  confidence  level  (i.e., 
from  95  percent  to  90  percent)  required, 
would  significantly  reduce  the  sample 
size  required.  The  problem  often 
encoimtered  when  the  sample  size  has 
been  reduced  by  changing  both  the 
confidence  level  and  sampling  error  in 
opposite  directions  is  a  sample  that 
produces  a  large  standard  error 
associated  with  the  estimate  derived. 
This  can  result  in  fairly  poor 
performance  being  seen  as  compliance. 
For  all  of  these  reasons,  we  think  it 
would  be  imprudent  to  take  the 
commenters  suggestion  and  we  have 
retained  the  original  confidence  levels 
in  the  final  rule. 

In  response  to  the  commenter 
concerned  about  his  statewide  system's 
inability  to  meet  the  requirements, 
OCSE  will  provide  any  State  the 
technical  assistance  it  needs  to  meet 
these  requirements.  Statewide  systems 
should  be  able  to  meet  these 
requirements  and  need  to  be  able  to  for 
Federal  reporting  requirements. 

Comment:  One  commenter 
reconunended  the  reference  to  a  formal 
self-assessment  "imit"  be  amended  to 
permit  the  States  flexibility  to  assign 
staff  rather  than  create  a  formal  unit. 
The  commenter  thinks  PRWORA 
requires  a  process  for  self-assessment 
but  not  a  unit.  The  commenter  thinks 
this  recommendation  is  consistent  with 
the  workgroup's  recommendation. 

Response:  "The  conunenter's  point  is 
well  taken.  PRWORA  simply  requires 
that  a  process  be  put  in  place.  Although 
it  would  be  preferable  that  a  formal  self- 
assessment  unit  be  established,  it  is  not 
required.  However,  we  encoiuage  States 
to  establish  a  formal  unit  because  of  the 
following  benefits:  (1)  Continuity — the 
possibility  that  the  same  staff  would  be 
conducting  the  annual  reviews  over  the 


course  of  several  years,  and  (2) 
Familiarity — the  possibility  that  the  staff 
will  have  experience  with  the  Child 
Support  Program  and  the  review 
instrument  used.  We  have  deleted  the 
provisions  on  organizational  placement 
from  the  final  rule.  We  have  specified 
only  that  the  IV-D  agency  must  ensure 
that  requirements  are  met  and  maintain 
responsibility  for  the  review  and  report. 
States  have  the  flexibility  to  establish  a 
self-assessment  unit  within  the  IV-D 
agency,  another  State  agency,  or  within 
the  umbrella  agency  containing  the  IV- 
D  agency  or  privatize  the  self- 
assessment. 

Comment:  Two  conunenters  requested 
that  we  add  language  that  appears  to  be 
missing  from  308.1(a)(1)  that  appears  in 
(a)(2)  regarding  a  State's  ability  to 
privatize  self-assessment  functions  as 
long  as  the  IV-D  agency  maintains 
responsibility  for  and  control  of  the 
results  produced  and  the  contents  of  the 
annual  report. 

Response:  As  discussed  in  the 
preceding  comment,  we  have  revised 
this  section  to  increase  clarity  and 
removed  the  specific  organizational 
requirements. 

Comment:  One  commenter  thought 
there  was  an  inconsistency  between  the 
language  in  the  preamble  relating  to 
organizational  placement  for  the  self- 
assessment  unit  and  the  requirements 
specified  in  section  308.1(a).  The 
commenter  was  concerned  that  section 
308.1(a)  could  be  read  to  mean  that  the 
rV-D  agency  only  had  sole 
responsibility  for  the  self-assessment 
when  the  self-assessment  is  privatized. 

Response:  We  do  not  believe  there 
was  an  inconsistency.  The  preamble 
state  that  it  would  be  ideal  if  the 
organizational  placement  was  within 
the  rV-D  agency  because  this  would 
enable  the  IV-D  agency  to  draw  on  the 
experience  of  IV-D  staJFf  who  have  the 
skills  and  qualifications  needed  to 
analyze  the  program.  However,  we 
recognized  in  the  preamble  that  this  is 
not  always  possible.  We  revised  section 
308.1(a)  to  read  as  follows:  "The  agency 
must  ensiu-e  the  review  meets  Federal 
requirements  and  must  maintain 
responsibility  for  and  control  of  the 
results  produced  and  contents  of  the 
annual  report." 

Comment:  One  commenter  suggested 
that  the  final  rule  should  not  stipulate 
a  report  format.  It  should  only  state  that 
the  report  must  contain  the  review 
methodology,  the  compliance  findings 
and  corrective  action  plan,  if  needed. 

Response:  We  are  stipulating  a  general 
report  format.  Section  308.1(e)(2)  states 
that  the  report  must  inrliide  but  is  not 
limited  to  an  executive  siunmary;  a 
description  of  optional  program  criteria 


covered  by  the  review;  a  description  of 
sampling  methodology  used,  if 
applicable;  the  results  of  the  review;  and 
description  of  any  corrective  action 
proposed  and/or  taken.  We  have 
specified  this  format  because  we  need  to 
be  sxiie  that  we  receive  comparable 
information  from  all  States.  States  are 
free  to  use  any  report  format  they 
choose  that  includes  the  required 
information.  We  want  to  be  clear  that 
we  are  not  requiring  a  specific 
corrective  action  plan  format.  States 
must  describe  how  they  will  change 
their  programs  to  better  achieve  the 
goals  of  the  child  support  program  and 
meet  the  self-assessment  benchmarks. 
We  revised  section  308.1(e)(iv)  to 
indicate  that  the  State  must  include  a 
description  of  any  corrective  action 
proposed  and/or  taken. 

Comment:  One  commenter  suggested 
allowing  States  to  submit  a  subsequent 
report  3  to  6  months  following  the 
initial  report  instead  of  including  any 
corrective  actions  proposed  and/or 
taken  in  the  initial  report. 

Response:  We  believe  3  to  6  months 
is  too  short  a  period  of  time  to  expect 
to  have  significant  results  from 
corrective  actions.  The  purpose  of 
requiring  States  to  report  on  corrective 
actions  in  their  self-assessment  reports 
is  to  ensiu-e  that  States  have  explicit 
plans  in  place  to  address  performance 
problems  to  ensiu-e  they  do  not  continue 
to  occur  in  subsequent  years. 

Comment:  One  commenter  was 
concerned  that  the  schedule  of  reporting 
would  be  an  undue  burden  on  States, 
causing  them  to  evaluate  and  report  on 
a  different  schedule  than  all  other 
Federal  reporting.  The  commenter  was 
also  concerned  that  requiring  the  review 
to  begin  immediately  when  the  rule 
becomes  effective  does  not  allow  States 
the  ability  to  review  any  new  rule 
changes  and  develop  procedures,  train 
staff,  and  implement  reviews  based  on 
the  new  standards. 

Response:  We  believe  the  regulation 
gives  States  flexibility  in  determining 
when  to  start  their  review  periods.  We 
revised  section  308.1(d)  to  make  it  clear 
that  each  review  period  must  cover  a  12- 
month  period,  the  first  of  which  must 
begin  no  more  than  12  months  after  the 
effective  date  of  this  final  rule.  The 
review  requirements  in  this  rule  are 
consistent  with  the  review  components 
spelled  out  in  program  instructions 
issued  two  years  ago  in  OCSE-AT-98- 
12. 

Comment:  Two  commenters  urged 
that  the  regulations  require  States  to  use 
comparable  review  periods  and 
methodologies  over  time.  The 
commenter  thought  that  the  assessments 
would  lose  their  value  as  a  way  to  . 


analyze  changes  in  performance  over 
time  if  the  framework  shifts  from  year 
to  year. 

Response:  We  do  not  think  it  is 
necessary  to  place  this  restriction  on 
States.  We  expect  that  States  wiU  make 
every  effort  to  standardize  the  process 
using  their  statewide  systems  and  that 
the  annual  self-assessments  will  be 
comparable  to  as  great  an  extent  as 
possible.  Again,  we  wish  to  stress  our 
overarching  concern  that  these  reviews 
be  useful  to  States  as  management  tools 
to  assess  their  own  performance. 

Comment:  Two  commenters  suggested 
additional  steps  be  taken  to  ensure  self- 
assessments  are  meaningful  and  useful. 
They  thought  the  Secretary  should 
ensure  the  reports  are  available  to  the 
public  and  other  interested  parties.  In 
addition,  they  thought  that  the  required 
elements  should  be  described  in  detail 
including  specific  findings  for  each 
criteria.  The  commenters  also  thought 
the  relationship  between  seff- 
assessment  and  corrective  action  is  not 
clear  and  that  the  final  regulations 
should  require  corrective  action  plans  if 
a  self-assessment  reveals  substantial 
noncompliance. 

Response:  We  believe  that  by 
following  the  directives  in  the  final  rule. 
States  will  design  self-assessment 
reviews  that  serve  them  meaningfully  as 
management  tools  to  review  their 
progress  in  serving  families  and 
children.  States  are  free  to  make  these 
reviews  available  to  the  public  and  they 
would  be  available  through  the  Freedom 
of  Information  Act  process  if  necessary. 
We  do  not  agree  that  further  detail  is 
needed  to  describe  the  required 
elements  of  the  self-assessment.  States 
are  required  to  include  in  their  self- 
assessment  reports  a  descriptipn  of  any 
corrective  actions  proposed  and/or 
taken.  This  description  is  to  be  part  of 
the  management  tool,  designed  to  help 
the  State  achieve  the  benchmarks  and 
improve  its  performance  in  the  future. 
We  believe  States  will  propose 
corrective  actions  when  needed. 

Comment:  One  commenter  noted  that 
the  NPRM  requires  that  the  self- 
assessment  report  contain  "any 
corrective  actions  proposed  and/or 
taken."  Based  on  the  description  of  the 
Federal  role  in  the  self-assessment 
process,  it  appeared  to  the  commenter 
that  the  corrective  action  plans  are 
subject  to  Federal  acceptance.  Yet,  the 
conunenter  noted,  the  proposed  rule 
contains  no  detail  about  what  a 
corrective  action  plan  should  contain. 
The  commenter  requested  more 
clarification  about  corrective  action 
plans. 

Response:  States  are  not  required  to 
request  or  receive  Federal  approval  of 


any  corrective  action  proposed  or  taken. 
Again,  we  want  to  be  clear  that  we  are 
not  requiring  a  specific  corrective  action 
plan.  As  stated  earlier,  a  State  must 
describe  how  it  will  change  its  programs 
to  better  achieve  the  goals  of  the 
program  and  the  benchmarks  of  the  self- 
assessment.  The  action  described 
should  be  clearly  aimed  at  solving  all 
the  problems  identified  in  the  review. 
Since  the  main  purpose  of  these  reviews 
is  to  assist  States  in  evaluating  their 
ovra  performanCfe  against  a  list  of  eight 
program  criteria,  we  think  the  States  are 
in  the  best  position  to  determine  what 
corrective  action  is  needed  to  address 
program  deficiencies.  We  are  available 
to  provide  any  needed  technical 
assistance  in  this  area. 

Comment:  One  commenter  thought  it 
was  not  clear  that  the  State  must 
provide  a  corrective  action  plan  to 
describe  any  corrective  action  proposed 
or  taken  as  part  of  its  self-assessment 
review  if  a  self-assessment  indicates 
serious  program  deficiencies.  The 
commenter  recommended  changing  the 
word  "any"  to  "the"  in  section 
308.1(e)(2)(v). 

Response:  We  have  made  the 
suggested  change. 

Comment:  One  commenter  thought 
the  proposed  regulation  was  unclear  on 
what  action  OCSE  will  take  if  a  State 
fails  to  file  a  corrective  action  plan  as 
mentioned  in  section  308.l(e)(2)(v)  or 
files  one  which  does  not  meet  the 
criteria  established  in  the  final  rules. 
The  commenter  reconunended  adding  a 
subsection  (f)  to  section  308.1  indicating 
what  OCSE  wrill  do  if  no  report  or  an 
inadequate  report  is  filed.  "The 
recommendation  was  that  this 
subsection  should  make  it  clear  that 
failiu^  to  submit  a  report  or  submission 
of  an  inadequate  report  would  trigger 
the  process  for  State  plan  disapproval. 

Response:  Section  454(15)  of  the  Act 
requires  States  to  have  a  process  for 
aimual  reviews  of  and  reports  to  the 
Secretary  on  the  State  IV-D  program. 
Therefore,  failiu^  to  have  such  a  process 
would  trigger  the  State  plan  disapproval 
process.  However,  that  was  not  the 
intent  of  the  reference  to  corrective 
action  in  section  308.1(e).  The  principal 
purpose  of  the  self-assessment  process 
is  to  serve  as  a  management  tool  for  the 
IV-D  program.  We  wish  States  to  use 
the  process  to  determine,  what,  if  any, 
deficiencies  exist  in  their  IV-D  program 
so  that  these  deficiencies  can  be 
addressed  and  corrected.  If  a  State  fails 
to  submit  a  self-assessment  report, 
OCSE  would  work  with  that  State  to  try 
to  resolve  any  issues  that  might  be 
preventing  the  State  from  submitting  a 
self-assessment  report.  However,  if  a 
State  fails  to  make  a  good  faith  effort  to 
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resolve  any  barriers  and  submit  a  self- 
assessment  report,  we  would  begin 
taking  the  steps  necessary  to  disapprove 
the  State  plan  pursuant  to  sections 
452(a)(3)  and  455(a)  of  the  Act  and 
sections  301.10  and  301.13  of  this 
chapter. 

Comment:  One  commenter  noted  that 
OCSE-AT-98-12  contained  the 
suggestion  that  States  submit  a  copy  of 
their  report  to  the  OCSE  Area  Audit 
Office.  They  wondered  if  a  copy  of  the 
self-assessment  axmual  report  should  be 
sent  to  the  OCSE  Area  Audit  Office. 

Response:  Section  308.1(e)  requires 
States  to  provide  a  report  of  the  results 
of  the  self-assessment  review  to  the 
appropriate  OCSE  Regional  Office  and 
to  the  Commissioner  of  OCSE.  OCSE 
will  share  the  self-assessment  results 
with  all  interested  parties  within  the 
Administration  for  Children  and 
Families.  If  a  State  is  concerned  about 
a  particular  Area  Audit  Office  receiving 
a  copy  of  the  review,  it  is  free  to  send 
one  to  that  office. 

Required  Program  Compliance 
Criteria — Section  308.2 

Comment:  One  commenter  believes 
section  308.2(g)  on  interstate  services 
should  be  revised  to  recognize  the 
encouragement  of  direct  enforcement 
across  State  lines  that  exists  under  the 
Uniform  Interstate  Family  Support  Act 
(UIFSA).  Another  commenter  was 
concerned  that  section  308.2(g)(l)(i) 
fails  to  recognize  long  arm  jiuisdiction 
for  instances  other  than  paternity 
establishment  as  provided  for  under 
UIFSA.  A  third  commenter  thought  that 
for  purposes  of  self-assessment,  cases 
should  not  be  defined  as  interstate  until 
the  local  IV— D  agency  has  determined 
the  assistance  of  another  State  must  be 
engaged  in  the  enforcement  of  the  case. 

Response:  We  recognize  that  the 
regulations  on  the  processing  of 
interstate  cases  do  not  take  into  accoimt 
the  direct  enforcement  activities  that  are 
authorized  under  UIFSA  and  PRWORA. 
OCSE  has  a  workgroup  made  up  of 
Federal  and  State  staff  and  child 
support  experts,  called  the  Interstate 
Reform  Initiative,  which  is  working  to 
make  suggestions  to  revise  the  way 
interstate  cases  are  processed  and 
working  to  develop  a  consensus  from 
which  new  interstate  regiilations  can  be 
written.  We  expect  to  be  revising  the 
interstate  regulations  in  the  next  few 
years.  At  that  time  we  will  ensure  full 
consistency  between  State  self- 
assessments  and  interstate  regulations. 
In  the  meantime,  we  have  amended  the 
final  rule  to  take  into  accoimt  the  fact 
that  it  may  not  be  necessary  to  refer  a 
case  to  another  State  in  order  to  take 
appropriate  enforcement  actions  by 


adding  the  words  "if  referral  is 
appropriate"  to  section  308.2(g)(l)(i). 
Accordingly,  the  20-day  time  period  for 
referring  a  case  to  another  State's  central 
registry  when  it  is  determined  that  the 
non-custodial  parent  is  in  another  State 
applies  only  where  referral  is  necessary 
in  order  to  take  the  appropriate  action 
on  the  case. 

Commenter:  One  conunenter  noted 
that  the  regulation  at  section  308.2(g) 
refers  to  current  regulations  on 
interstate  case  processing.  The 
commenter  thought  it  is  important  to 
note,  however,  that  these  regulations  no 
longer  reflect  the  reality  of  interstate 
case  processing.  Direct  income 
withholding,  direct  lien  filing  and 
expanded  jurisdiction  for  establishment 
of  a  support  order  have  lessened  the 
need  for  States  to  automatically  refer  a 
case  to  another  jiuisdiction  simply  upon 
finding  the  parent  in  another 
jurisdiction.  The  commenter  thinks 
more  accurate  policy  interpretations 
may  be  found  in  OCSE-AT-98-30.  At  a 
minimum,  the  commenter  thinks 
comments  and  guidance  in  this 
regulation  should  acknowledge  this 
deficiency  emd  reference  the  work  being 
done  to  update  the  regulations  such  as 
the  work  of  the  Interstate  Reform 
Initiative. 

Response:  As  noted  in  the  previous 
response,  we  have  amended  the  final 
rule  to  take  into  account  these  changes 
until  revised  interstate  case  processing 
regulations  are  issued. 

Comment:  One  commenter  believes 
that  since  implementation  of  a  SDU  is 
an  administrative  requirement,  it  is  not 
a  case  level  program  criterion  and 
should  not  be  included  in  a  self- 
assessment  review.  The  commenter  also 
questioned  how  the  standard  could  be 
measured  at  the  75  percent  standard  and 
recommended  that  the  requirement  be 
deleted. 

Response:  We  have  revised  the 
language  in  section  308.2(d)  to  make  it 
clearer  that  the  75  percent  requirement 
applies  only  to  the  timing  of 
disbursements  of  collections.  We  cilso 
deleted  308.2(d)(1)  which  would  have 
required  the  implementation  of  an  SDU. 

Comment:  One  commenter  believed 
section  308.2(d)(2)  required  review  of 
all  payments  received  on  a  case  during 
the  previous  quarter.  Since  some  cases 
might  have  12  payments  this  could 
increase  the  possibility  of 
noncompliance  and  is  not  what  the 
workgroup  said  in  the  OCSE-AT-98-12. 
The  commenter  suggests  using  either 
the  workgroup  recommendation  or 
limiting  the  payments  reviewed  to  the  3 
most  recent  collections  received  within 
the  last  quarter  of  the  review  period. 


Response:  In  accordance  with  the 
workgroup  recommendation,  we  have 
revised  section  308.2(d)(2)  to  indicate 
that  States  must  review  against  the  last 
payment  received  for  each  case. 

Comment:  One  commenter  beUeved  it 
is  inappropriate  to  allow  States  to  treat 
a  case  as  meeting  the  requirements  if  a 
result  was  achieved  within  the  annual 
review  period  notwithstanding  the 
timeframes.  The  commenter 
recommends  requiring  States  to 
determine  and  report  its  actual  level  of 
performance  and  the  associated  90 
percent  confidence  intervals.  The 
commenter  wants  the  regulation  to 
make  clear  that  the  compliance  levels  of 
75  percent  or  90  percent  represent 
minimum  performance  levels  that 
trigger  a  requirement  of  a  corrective 
action  plan. 

Response:  We  agree  that  the 
compliance  levels  represent  minimum 
performance  levels  and  encourage  States 
to  perform  beyond  these  levels. 
However,  we  are  not  requiring  States  to 
report  their  actual  levels  of  performance 
to  us  because  this  is  a  State  management 
tool.  Additionally,  while  timeframes  are 
importemt  in  ensuring  the  provision  of 
effective  and  timely  services,  States' 
primary  focus  should  be  on  whether 
bottom  line  results  of  providing  child 
support  services  are  being  achieved.  We 
would  however  expect  States  to  address 
any  problems  they  are  having  in 
meeting  the  required  timeframes  in  the 
corrective  action  section  of  their  reports. 

Comment:  One  commenter 
reconunended  that  the  self-assessment 
also  include  review  of  State 
performance  in  other  key  cireas  such  as 
effectiveness  in  providing  services  to 
families  leaving  TANF. 

Response:  We  encourage  States  to  go 
as  far  beyond  the  minimum  standards 
stated  in  the  regulation  as  they  choose. 
Section  308.3  provides  States  the  option 
to  report  on  such  performance. 

Conunent:  One  commenter  thought 
the  section  of  the  preamble  describing 
section  308.2(f)  should  be  rewritten.  The 
segment  stating  "notices  to  the  custodial 
and  non-custodial  parents  informing 
them  of  their  rights  to  request  reviews 
within  180  days  of  determining  that  a 
review  should  be  conducted"  appears  to 
be  a  combination  of  two  truncated 
phrases  (one  dealing  with  the  notice  of 
right  to  request  review  and  the  other 
dealing  with  the  180  day  time  frame  for 
completing  a  review).  Even  after  editing 
this  sentence,  the  grammar  in  this  entire 
paragraph  needs  to  be  reworked. 

Response:  We  do  not  agree  that 
substantial  rewriting  is  needed  of  either 
the  preamble  or  the  regulatory  language. 
We  have  made  some  minor  changes  to 
the  regulatory  language  in  section 


308.2(f)  which  makes  the  section 
clearer. 

Comment:  One  commenter  wrote  that 
section  308.2(c)(3)(i)  regarding  orders 
that  were  needed  for  enforcement 
during  the  review  period  should  not 
include  the  phrase  "at  a  minimum,  all 
of  the,"  referring  to  locate  sources  since 
the  regulations  regarding  locate  in 
section  303.3  do  not  require  all  of  the 
locate  sources  listed  to  be  used. 

Response:  We  agree  and  have  made 
the  requested  change  to  section 
30e.2(c)(3)(i). 

Comment:  One  commenter  was 
concerned  that  the  wording  in  section 
308.2(b)(2)  is  not  consistent  with  its 
subsection  (iv),  since  the  former  refers 
to  situations  where  an  "order  was 
required,  but  not  established"  and  the 
latter  lists  "establishing  an  order"  as  a 
possible  outcome. 

Response:  We  do  not  agree  that  this 
language  is  inconsistent.  Section 
308.2(b)(2)  states  that  "if  an  order  was 
required,  but  not  established  during  the 
review  period,"  subsections  (i)  through 
(iv)  are  a  list  of  possible  last  required 
actions.  If  establishment  of  an  order  was 
the  last  required  action  on  the  case  and 
the  State  failed  to  establish  the  order, 
section  308.2(b)(2){iv)  would  apply.  We 
do  not  think  rewriting  is  necessary. 

Comment:  One  commenter  requested 
we  define  "enforcement  collection"  as 
used  in  section  308.2(c)(2). 

Response:  In  section  308.2(c)(2)  a 
typing  mistake  appeared  in  the  NPRM. 
"The  first  sentence  should  read  "If 
income  withholding  was  not 
appropriate,  and  a  collection  was 
received.  *  *  *  The  final  rule  corrects 
this  error. 

Comment:  We  received  two  comments 
about  section  308.2(c)(3)(iv).  The 
comments  concerned  the  deadlines  for 
actions  to  be  taken.  The  commenters' 
understanding  is  that  the  requirement  to 
send  an  income  withholding  order  to 
the  employer  within  two  business  days 
after  the  date  information  regarding  a 
newly  hired  employee  is  entered  into 
the  State  Directory  of  New  Hires  applies 
only  at  the  point  in  time  when  a 
statewide  automated  system  is  in  place. 

Response:  The  requirement  to  send  an 
income  withholding  uotice  within  two 
business  days  after  the  date  information 
regarding  a  newly  hired  employee  is 
entered  into  the  State  Directory  of  New 
Hires  is  not  tied  to  the  implementation 
of  a  statewide  automated  System. 
Pursuant  to  sections  453A{f)  and  (g)  of 
the  Act,  States  were  required  to  match 
the  social  security  numbers  of  newly 
hired  employees  with  those  of 
individuals  in  the  State  case  registry 
beginning  not  later  than  May  1,  1998. 
Notice  of  a  match  is  required  to  be  sent 


to  the  IV-D  agency  which  in  turn  was 
required  to  send  an  income  withholding 
order  to  the  employer  within  two 
business  days  of  the  entry  of  the 
employee's  name  in  the  SDNH.  In 
addition,  section  454A(g)(l)  of  the  Act 
requires  transmission  of  withholding 
orders  and  notices  to  employers  within 
two  business  days  after  receipt  of  notice 
of,  and  the  income  source  subject  to, 
such  withholding  frt)m  a  court,  another 
State,  an  employer,  the  Federal  Parent 
Locator  Service  or  another  source 
recognized  by  the  State.  This 
requirement  was  effective  not  later  than 
October  1,  1999.  We  revised  section 
308.2(c){3)(iv)  to  specify  and  correct  the 
timeframes  for  sending  a  notice  to  the 
employer  to  withhold  income  if 
information  is  obtained  from  the  State 
Directory  of  New  Hires  or  other 
recognized  sources. 

Comment:  One  commenter  notes  that 
section  308.2  fails  to  include  a  number 
of  the  general  case  evaluation  rules  set 
forth  in  Exhibit  1  of  the  OCSE-AT-98- 
12.  For  example,  the  Exhibit  directs  that 
certain  cases  should  be  excluded  from 
further  analysis  because  there  was 
insufficient  time  to  take  the  required 
case  action  or  that  the  case 
documentation  cannot  be  located  or  is 
inadequate.  The  commenter 
recommends  amending  the  section  to 
include  the  general  case  evaluation 
directions  set  forth  in  the  exhibit. 

Response:  OCSE-AT-98-12  does  not 
apply  to  this  rule  and  therefore  it  would 
not  be  appropriate  to  attach  the  exhibit 
to  the  final  rule.  However,  if  insufficient 
time  has  elapsed  during  the  review 
period  to  take  the  required  action  in  the 
case,  we  would  suggest  they  exclude  the 
case  from  the  sample  as  OCSE  did  when 
performing  compliance  audits.  The 
State's  failure  to  locate  a  case  or  the  lack 
of  documentation  on  the  case  is  not  a 
basis  for  case  exclusion.  If  a  case  is  lost 
or  lacks  documentation,  we  would 
question  what,  if  any,  service  was 
provided  to  the  IV-D  cUent.  It  should  be 
noted  that  the  self-assessment  process 
allows  for  a  certain  number  of  cases  to 
be  discounted  as  not  meeting  the 
requirements.  We  do  not  support  broad 
exclusions  of  lost  or  non-documented 
cases,  as  that  would  not  support  the 
goals  of  the  self-assessment  process. 

Comment:  One  commenter  thought 
the  final  rule  should  require  States  to 
analyze  and  report  on  complaints  filed 
as  part  of  the  self-assessment. 

Response:  While  we  recognize  the 
importance  of  customer  service  in 
providing  service  to  families  and 
children,  in  writing  this  regulation  we 
were  trying  to  stay  as  close  as  possible 
to  focusing  on  the  responsibilities  for 
child  support  service  delivery  in 


accordance  with  Federal  mandates.  We 
encourage  States  to  report  on  customer 
service  or  other  issues  in  the  optional 
program  direction  or  program  service 
enhancement  areas. 

Comment:  One  commenter  suggested 
we  allow  States  to  review  cost  of  living 
adjustments  (COLA)  for  purposes  of 
adjusting  orders  instead  of  the  review 
and  adjustment  processes. 

Response:  We  think  the  regulation 
already  allows  States  this  flexibility. 
The  regulation  at  section  308.2(f)(2){iv) 
allows  States  to  use  COLA  or  automated 
methods  to  review  and  adjust  support 
orders. 

Comment:  One  commenter  suggested 
renumbering  subsections  308.2(f)(2)(iii) 
and  (iv)  because  these  subsections  deal 
with  "notice  of  right  to  request  review" 
requirements  which  should  stand  apart 
from  the  review  and  adjustment  process 
covered  earlier  in  the  subsection. 

Response:  We  agree  and  have  made 
revisions  to  this  section  in  the 
regulation. 

Optional  Program  Areas  of  Review — 
308.3 

Comment:  One  commenter  thought 
this  section  should  be  deleted  from  the 
regulations  as  it  addresses  optional 
areas  of  review  and  has  no  statutory 
basis. 

Response:  Under  section  1 102  of  the 
Act,  the  Secretary  has  the  authority  to 
regulate  beyond  the  statute  if  we  think 
it  is  necessary  for  the  efficient 
administration  of  the  program.  We 
believe  the  optional  aspects  are 
beneficial  and  add  an  extra  dimension 
to  the  self-assessments.  They  are,  as 
noted,  optional. 

Comment:  Two  commenters 
recommended  that  analysis  of  program 
direction  and  service  enhancements  be 
mandatory. 

Response:  While  we  appreciate  that 
the  commenters  were  concerned  about 
adding  to  the  breadth  of  the  self- 
assessment  review  in  this  manner,  we 
do  not  believe  it  is  necessary  to  mandate 
these  aspects  of  the  self-assessments  at 
this  time.  Should  circumstances  change 
over  time  we  may  revisit  these 
regulations  as  warranted. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  The  changes  in 
this  rule  contain  the  Secretary's 
standards  for  State  self-assessment 
reviews  that  largely  replace  previously 
required  mandatory  Federal  audits.  The 
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nile  was  determined  to  be  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget. 

Assessment  of  Federal  Regulations  and 
Policies  on  Families 

Section  654  of  the  Treasiury  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  policy  or 
regulation  may  affect  family  well-being. 
If  the  agency's  conclusion  is  affirmative, 
then  the  agency  must  prepare  an  impact 
assessment  addressing  seven  criteria 
specified  in  the  law.  These  regidations 
will  not  have  an  impact  on  family  well- 
being  as  defined  in  the  legislation. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
Secretary  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  primary  impact  of 
these  regulations  is  on  State 
governments. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  final  rule.  This  final  rule 
contains  reporting  requirements  in  Part 
308.  which  the  Department  submitted  to 
0MB  for  its  review.  OME  Sled  comment 
on  the  collection,  reporting  it  had 
concerns  about  the  utility  of  the 
collection.  OCSE  imderstands  OMB  is 
concerned  about  balancing  the  value  to 
OCSE  of  the  information  collection 
against  the  burden  placed  on  State  CSEs 
to  collect  the  information.  We  would 
like  to  clarify  that  the  requirement  to 
have  a  process  for  aimual  reviews  of  and 
reports  to  the  Secretary  on  the  State's 
rV-D  program,  including  such 
information  as  may  be  necessary  to 
measure  State  compliance  with  Federal 
requirements  for  expedited  procedures 
is  a  requirement  of  section  454(15)  of 
the  Act.  The  Act  requires  that  States 
perform  self-assessments  using  such 
stcmdards  and  procedures  as  are 
required  by  the  Secretary,  imder  which 
the  State  FV-D  agency  will  determine 
the  extent  to  which  the  program  is 
operated  in  compliance  with  the  Act.  In 
addition,  as  stated  in  several  places  in 
the  NPRM  and  in  this  final  rule,  OCSE 
envisions  the  self-assessment  as  a 
management  tool  to  enable  States  to 
improve  their  CSE  programs. 


Section  308.1(e)  contains  a 
requirement  that  a  State  report  the 
results  of  annual  self-assessment 
reviews  to  the  appropriate  OCSE 
Regional  Office  and  to  the 
Commissioner  of  OCSE.  Thp 
information  submitted  must  be 
sufficient  to  measure  State  compliance 
with  title  IV-D  requirements  and  case 
processing  timeframes.  The  results  of 
the  report  will  be  disseminated  via  "best 
practices"  to  other  States  and  also  be 
used  to  determine  if  technical  assistance 
is  needed  and  the  use  of  resoiu'ces  to 
meet  goals.  The  State  plan  preprint  page 
for  this  requirement  (page  2.15,  Federal 
and  State  Reviews  and  Audits)  was 
approved  by  OMB  Jidy  7,  1997  under 
OMB  Number  0970-0017. 

The  likely  respondents  to  this 
information  collection  include  State 
child  support  enforcement  agencies  of 
the  50  States,  the  District  of  Columbia, 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 

We  have  resubmitted  the  information 
collection  request  to  OMB.  The 
information  collection  requirements  in 
this  final  rule  are  not  effective  until 
approved  by  OMB. 

Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditiu-e  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  covered  agency 
must  prepare  a  budgetary  impact 
statement,  section  205  further  requires 
that  it  select  the  most  cost-effective  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  the  statutory 
requirements.  In  addition,  section  203 
requires  a  plan  for  informing  and 
advising  any  small  government  that  may 
be  significantly  or  uniquely  impacted  by 
the  final  rule. 

We  have  determined  that  the  final 
rule  will  not  result  in  the  expenditiue 
by  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  more  than  $100  million  in  any  one 
year.  Accordingly,  we  have  not  prepared 
a  budgetary  impact  statement, 
specifically  addressed  the  regulatory 
alternatives  considered,  or  prepared  a 
plan  for  informing  and  advising  any 
significantly  or  uniquely  impacted  small 
government. 


Executive  Order  13132  Federalism 
Assessment 

Executive  Order  13132  on  Federalism 
applies  to  policies  that  have  federalism 
implications,  defined  as  "regulations, 
legislative  comments  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distributions  of 
power  and  responsibilities  among  the 
various  levels  of  government."  While 
this  rule  does  not  have  federalism 
implications  for  State  or  local 
governments  as  defined  in  the  executive 
order,  we  consulted  with 
representatives  of  State  IV-D  programs 
in  developing  the  rule  and  their  input 
is  reflected. 

Congressional  Review 

This  final  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C,  Chapter  8. 

List  of  Subiects  in  45  CFR  Part  308 

Auditing.  Child  support,  Grant 
programs — social  programs,  Reporting 
and  recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.563.  Child  Support 
Enforcement  Program) 

Dated:  June  26,  2000. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Dated:  August  22,  2000. 

Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Chapter  III  is 
amended  by  adding  a  new  part  308  as 
set  forth  below: 

PART  308— ANNUAL  STATE  SELF- 
ASSESSMENT  REVIEW  AND  REPORT 

Sec. 

308.0  Scope. 

308.1  Self-assessment  implementation 
methodology. 

308.2  Required  program  compliance 
criteria. 

308.3  Optional  program  areas  of  review. 

Authority:  42  U.S.C.  654(15)(A)  and  1302. 

§308.0    Scope. 

This  part  establishes  standards  and 
criteria  for  the  State  self-assessment 
review  and  report  process  required 
under  section  454(1 5)(A)  of  the  Act. 

§308.1    Self-assessment  imptementation 
mettiodology. 

(a)  The  FV-D  agency  must  ens\ire  the 
review  meets  Federal  requirements  and 
must  maintain  responsibility  for  and 
control  of  the  results  produced  and 
contents  of  the  annual  report. 


(b)  Sampling.  A  State  must  either 
review  all  of  its  cases  or  conduct 
sampling  which  meets  the  following 
conditions: 

(1)  The  sampling  methodology 
maintains  a  minimum  confidence  level 
of  90  percent  for  each  criterion; 

(2)  The  State  selects  statistically  valid 
samples  of  cases  from  the  IV-D  program 
universe  of  cases;  and 

(3)  The  State  establishes  a  procedure 
for  the  design  of  samples  and  assures 
that  no  portions  of  the  IV-D  case 
universe  are  omitted  from  the  sample 
selection  process. 

(c)  Scope  of  review.  A  State  must 
conduct  an  annual  review  covering  all 
of  the  required  criteria  in  Sec.  308.2. 

(d)  Review  period.  Each  review  period 
must  cover  a  12-month  period.  The  first 
review  period  shall  begin  no  later  than 
12  months  after  the  effective  date  of  the 
final  rule  and  subsequent  reviews  shall 
each  cover  the  same  12-month  period 
thereafter. 

(e)  Reporting.  (1)  The  State  must 
provide  a  report  of  the  results  of  the 
self-assessment  review  to  the 
appropriate  OCSE  Regional  Office,  with 
a  copy  to  the  Commissioner  of  OCSE,  no 
later  than  6  months  after  the  end  of  the 
review  period. 

(2)  The  report  must  include,  but  is  not 
limited  to: 

(i)  An  executive  summary,  including 
a  summary  of  the  mandatory  program 
criteria  findings; 

(ii)  A  description  of  optional  program 
areas  covered  by  the  review; 

(iii)  A  description  of  sampling 
methodology  used,  if  applicable; 

(iv)  The  results  of  the  self-assessment 
reviews;  and 

(v)  A  description  of  the  corrective 
actions  proposed  and/or  taken. 

§308.2    Required  program  compliance 
criteria. 

(a)  Case  closure.  (1)  The  State  must 
have  and  use  procediues  for  case 
closiu-e  pursuant  to  Sec.  303.11  of  this 
chapter  in  at  least  90  percent  of  the 
closed  cases  reviewed. 

(2)  If  a  IV-D  case  was  closed  during 
the  review  period,  the  State  must 
determine  whether  the  case  met 
requirements  pursuant  to  §  303.11  of 
this  chapter. 

(b)  Establishment  of  paternity  and 
support  order.  The  State  must  have  and 
use  procedures  required  in  this 
paragraph  in  at  least  75  percent  of  the 
cases  reviewed. 

(1)  If  an  order  for  support  is  required 
and  established  during  the  review 
period,  the  case  meets  the  requirements, 
notwithstanding  the  timeframes  for: 
establishment  of  cases  as  specified  in 
Sec.  303.2(b)  of  this  chapter;  provision 


of  services  in  interstate  FV-D  cases  per 
§  303.7(a),  (b),  (c)(4)  through  (6),  and  (c) 
(8)  and  (9)  of  this  chapter;  and  location 
and  support  order  establishment  under 
§§  303.3(b)(3)  and  (5),  and  303.4(d)  of 
this  chapter. 

(2)  If  an  order  was  required,  but  not 
established  during  the  review  period, 
the  State  must  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  within  the 
appropriate  timeframe.  The  following  is 
a  list  of  possible  last  actions: 

(i)  Opening  a  case  within  20  days 
pursuant  to  §  303.2(b)  of  this  chapter; 

(ii)  If  location  activities  are  necessary, 
using  all  appropriate  soiuces  within  75 
days  pursuant  to  §  303.3(b)(3)  of  this 
chapter.  This  includes  all  the  following 
locate  soiux:es  as  appropriate:  custodial 
parent.  Federal  and  State  Parent  Locator 
Services,  U.S.  Postal  Service,  State 
employment  secvuity  agency, 
employment  data,  Department  of  Motor 
Vehicles,  and  credit  bureaus; 

(iii)  Repeating  location  attempts 
quarterly  and  when  new  information  is 
received  in  accordance  with 
§  303.3(b)(5)  of  this  chapter; 

(iv)  Establishing  an  order  or 
completing  service  of  process  necessary 
to  commence  proceedings  to  establish  a 
support  order,  or  if  applicable, 
paternity,  within  90  days  of  locating  the 
non-custodial  parent,  or  documenting 
unsuccessful  attempts  to  serve  process 
in  accordance  with  the  State's 
guidelines  defining  diligent  efforts 
piu-suant  to  §§  303.3(c)  and  303.4(d)  of 
this  chapter. 

(c)  Enforcement  of  orders.  A  State 
must  have  and  use  procedures  required 
under  this  paragraph  in  at  least  75 
percent  of  the  cases  reviewed. 
Enforcement  cases  include  cases  in 
which  ongoing  income  withholding  is 
in  place  as  well  as  cases  in  which  new 
or  repeated  enforcement  actions  were 
reouired  during  the  review  period. 

(1)  If  income  withholding  was 
appropriate  and  a  withholding 
collection  was  received  during  the  last 
quarter  of  the  review  period  and  the 
case  was  submitted  for  Federal  and 
State  income  tax  refund  offset,  if 
appropriate,  the  case  meets  the 
requirements  of  §  303.6(c)(3)  of  this 
chapter,  notwithstanding  the  timeframes 
for:  establishment  of  cases  in  §  303.2(b) 
of  this  chapter;  provision  of  services  in 
interstate  IV-D  cases  under  §  303.7(a), 
(b),  (c)(4)  through  (6),  and  (c)  (8)  and  (9) 
of  this  chapter;  and  location  and  income 
withholding  in  §§  303.3(b)(3)  and  (5), 
and  303.100  of  this  chapter. 

(2)  If  income  withholding  was  not 
appropriate,  and  a  collection  was 
received  during  the  review  period,  and 
the  case  was  submitted  for  Federal  and 


State  income  tax  refund  offset,  if 
appropriate,  then  the  case  meets  the 
requirements  of  §  303.6(c)(3)  of  this 
chapter,  notwithstanding  the  timeframes 
for:  establishment  of  cases  in  §  303.2(b) 
of  this  chapter;  provision  of  services  in 
interstate  IV-D  cases  under  §  303.7(a), 
(b),  (c)(4)  through  (6)  and  (c)  (8)  and  (9) 
of  this  chapter;  and  location  and 
enforcement  of  support  obligations  in 
§§  303.3(b)(3)  and  (5),  and  303.6  of  this 
chapter. 

(3)  If  an  order  needed  enforcement 
during  the  review  period,  but  income 
was  not  withheld  or  other  colleciions 
were  not  received  (when  income 
withholding  could  not  be  implemented), 
the  State  must  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  within  the 
appropriate  timeframes.  The  following 
is  a  list  of  possible  last  required  actions: 

(i)  If  location  activities  are  necessary, 
using  all  appropriate  location  sources 
within  75  days  piu^uant  to  Sec. 
303.3(b)(3)  of  this  chapter.  Location 
sources  include:  custodial  parent. 
Federal  and  State  Parent  Locator 
Services,  U.S.  Postal  Service,  State 
employment  security  agency, 
Department  of  motor  vehicles,  and 
credit  biu^aus; 

(ii)  Repeating  attempts  to  locate 
quarterly  and  when  new  information  is 
received  pursuant  to  §  303.3(b)(5)  of  this 
chapter; 

(iii)  If  there  is  no  immediate  income 
withholding  order,  initiating  income 
withholding  upon  identifying  a 
delinquency  equal  to  one  month's 
arrears,  in  accordance  with  Sec. 
303.100(c)  of  this  chapter; 

(iv)  If  immediate  income  withholding 
is  ordered,  sending  a  notice  to  the 
employer  directing  the  employer  to 
withhold  from  the  income  of  the 
employee  an  amount  equal  to  the 
monthly  (or  other  periodic)  support 
obligation  (including  any  past  due 
support  obligation)  of  the  employee, 
within: 

(A)  Two  business  days  after  the  date 
information  regarding  a  newly  hired 
employee  is  entered  into  the  State 
Directory  of  New  Hires  and  in  which  an 
information  comparison  conducted 
under  section  453A(f)  of  the  Act  reveals 
a  match; 

(B)  Two  business  days  after  receipt  of 
notice  of,  and  the  income  source  subject 
to  withholding  from  a  court,  another 
State,  an  employer,  the  FPLS  or  another 
source  recognized  by  the  State. 

(v)  U  income  withholding  is  not 
appropriate  or  cannot  be  implemented, 
taking  an  appropriate  enforcement 
action  (other  than  Federal  and  State 
income  tax  refund  offset),  unless  service 
of  process  is  necessary,  within  no  more 
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than  30  days  of  identifying  a 
delinquency  or  identifying  the  location 
of  the  non-custodial  parent,  whichever 
occiu-s  later  in  accordance  with 
§  303.6(c)(2)  of  this  chapter; 

(vi)  If  income  withholding  is  not 
appropriate  or  cannot  be  implemented 
and  service  of  process  is  needed,  taking 
an  appropriate  enforcement  action 
(other  than  Federal  and  State  income  tax 
refund  offset),  within  no  more  than  60 
days  of  identifying  a  delinquency  or 
locating  the  non-custodial  parent, 
whichever  occurs  later,  or  documenting 
unsuccessful  attempts  to  serve  process 
in  accordance  with  the  State's 
guidelines  for  defining  diligent  efforts 
and  §  303.6(c)(2)  of  this  chapter; 

(vii)  If  the  case  has  arrearages, 
submitting  the  case  for  Federal  and 
State  income  tax  refund  offset  during 
the  review  period,  if  appropriate,  in 
accordance  vdth  §§  303.72,  303.102  and 
303.6(c)(3)  of  this  chapter. 

(d)  Disbursement  of  collections.  A 
State  must  have  and  use  procedures 
required  in  this  paragraph  in  at  least  75 
percent  of  the  cases  reviewed.  With 
respect  to  the  last  payment  received  for 
each  case: 

(1)  States  must  determine  whether 
disbursement  of  collection  was  made 
within  two  business  days  after  receipt 
by  the  State  Disbursement  Unit  from  the 
employer  or  other  soiuce  of  periodic 
income  in  accordance  with  section 
457(a)  of  the  Act,  if  sufficient 
information  identifying  the  payee  is 
provided  pxu-suant  to  section  454B(c)  of 
the  Act. 

(2)  States  may  delay  the  distribution 
of  collections  toward  arrearages  until 
resolution  of  any  timely  appeals  with 
respect  to  such  cirrearages  piusuant  to 
section  454B(c)(2)  of  the  Act. 

(e)  Securing  and  enforcing  medical 
support  orders.  A  State  must  have  and 
use  procediues  required  under  this 
paragraph  in  at  least  75  percent  of  the 
cases  reviewed.  A  State  must: 

(1)  Determine  whether  all  support 
orders  established  diuing  the  review 
period  included  medical  support.  If  not, 
determine  whether  medical  support  was 
included  in  the  petition  for  support  to 
the  court  or  administrative  authority 
pursuant  to  sec.  466(a)(19)  of  the  Act 
and  §303. 31(b)(1)  of  this  chapter. 

(2)  If  a  requirement  for  medical 
support  is  included  in  the  order, 
determine  whether  steps  were  taken  to 
determine  if  reasonable  health 
insiu-ance  was  available  pursuant  to  Sec. 
303.31(a)(1)  and  (b)(7)  of  this  chapter. 

(3)  If  reasonable  health  insurance  was 
available,  but  not  obtained,  determine 
whether  steps  were  taken  to  enforce  the 
order  pursuant  to  §303. 31(b)(7)  of  this 
chapter. 


(4)  Determine  whether  the  IV-D 
agency  informed  the  Medicaid  agency 
that  coverage  had  been  obtained  when 
health  insurance  was  obtained  during 
the  review  period  piusuant  to 

§  303.31(b)(6)  of  this  chapter. 

(5)  Determine  whether  the  custodial 
parent  was  provided  with  information 
regarding  the  policy  when  health 
insurance  was  obtained  pursuant  to 

§  303.31(b)(5)  of  this  chapter. 

(6)  Determine  whether  the  State 
requested  employers  providing  health 
coverage  to  inform  the  State  of  lapses  in 
coverage  pursuant  to  §  303.31(b)(9)  of 
this  chapter. 

(7)  Determine  whether  the  State 
transferred  notice  of  the  health  care 
provision  to  a  new  employer  when  a 
noncustodial  parent  was  ordered  to 
provide  health  insurance  coverage  and 
changed  employment  and  the  new 
employer  provides  health  care  coverage. 

(f)  Review  and  adjustment  of  orders. 
A  State  must  have  and  use  procedures 
required  under  this  paragraph  in  at  least 
75  percent  of  the  cases  reviewed. 

(1)  If  a  case  has  been  reviewed  and 
meets  the  conditions  for  adjustment 
imder  State  laws  and  procedures  and 
§  303.8  of  this  chapter  and  the  order  is 
adjusted  or  a  determination  is  made  as 
a  result  of  a  review  during  the  self- 
assessment  period  that  an  adjustment  is 
not  needed  in  accordance  with  the 
State's  guidelines  for  setting  child 
support  awards,  the  State  will  be 
considered  to  have  taken  appropriate 
action  in  that  case,  notwithstanding  the 
timeframes  for:  establishment  of  cases  in 
§  303.2(b)  of  this  chapter;  provision  of 
services  in  interstate  IV-D  cases  under 

§  303.7(a).  (b),  (c)(4)  through  (6),  and  (c) 
(8)  and  (9)  of  this  chapter;  and  location 
and  review  and  adjustment  of  support 
orders  contained  in  §§  303.3(b)(3)  and 
(5),  and  303.8  of  this  chapter. 

(2)  If  a  case  has  not  been  reviewed, 
the  State  must  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  within  the 
appropriate  timefi'ame.  The  following  is 
a  list  of  possible  last  required  actions: 

(i)  If  location  is  necessary  to  conduct 
a  review,  using  all  appropriate  location 
sources  within  75  days  of  opening  the 
case  pursuant  to  §  303.3(b)(3)  of  this 
chapter.  Location  sources  include: 
custodial  parent.  Federal  and  State 
Parent  Locator  Services,  U.S.  Postal 
Service,  State  employment  security 
agency,  unemployment  data. 
Department  of  Motor  Vehicles,  and 
credit  bureaus; 

(ii)  Repeating  location  attempts 
quarterly  and  when  new  information  is 
received  pursuant  to  §  303.3(b)(5)  of  this 
chapter; 


(iii)  Within  180  calendar  days  of 
receiving  a  request  for  a  review  or 
locating  the  non-requesting  parent, 
whichever  occurs  later,  conducting  a 
review  of  the  order  and  adjusting  the 
order  or  determining  that  the  order 
should  not  be  adjusted  pursuant  to  sec. 
303.8(e)  of  this  chapter; 

(iv)  If  an  adjustment  was  made  dining 
the  review  period  using  cost  of  living  or 
automated  methods,  giving  both  parties 
30  days  to  contest  any  adjustment  to 
that  support  order  piu-suant  to  sec. 
466(a)(10)(A)(ii)  of  the  Act. 

(3)  The  State  must  provide  the 
custodial  and  non-custodial  parents 
notices,  not  less  often  than  once  every 
three  years,  informing  them  of  their 
right  to  request  the  State  to  review  and, 
if  appropriate,  adjust  the  order.  The  first 
notice  may  be  included  in  the  order 
pursuant  to  sec.  466(a)(10)(C)  of  the  Act. 

(g)  Interstate  services.  A  State  must 
have  and  use  procedures  required  imder 
this  paragraph  in  at  least  75  percent  of 
the  cases  reviewed.  For  all  interstate 
cases  requiring  services  during  the 
review  period,  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  during  the 
appropriate  timeframe: 

(1)  biitiating  interstate  cases: 

(i)  Except  vvnen  using  the  State's  long- 
arm  statute  for  establishing  paternity,  if 
referral  is  appropriate,  within  20 
calendar  days  of  determining  that  the 
non-custodial  parent  is  in  another  State 
and,  if  appropriate,  receipt  of  any 
necessary  information  needed  to  process 
the  case,  referring  that  case  to  the 
responding  State's  interstate  central 
registry  for  action  piu'suant  to 
§  303.7(b)(2)  of  this  chapter. 

(ii)  If  additional  information  is 
requested,  providing  the  responding 
State's  central  registry  with  requested 
additional  information  within  30 
calendar  days  of  the  request  pursuant  to 
§  303.7(b)(4)  of  this  chapter. 

(iii)  Upon  receipt  of  new  information 
on  a  case,  notifying  the  responding  State 
of  that  information  within  10  working 
days  pursuant  to  §  303.7(b)(5)  of  this 
chapter. 

(iv)  Within  20  calendar  days  after 
receiving  a  request  for  review  and 
adjustment  pursuant  to  §  303.7(b)(6)  of 
this  chapter. 

(2)  Responding  interstate  cases: 

(i)  Within  10  working  days  of  receipt 
of  an  interstate  IV-D  case,  the  central 
registry  reviewing  submitted 
dociunentation  for  completeness, 
forwarding  the  case  to  the  State  Parent 
Locator  Service  (PLS)  for  locate  or  to  the 
appropriate  agency  for  processing, 
acknowledging  receipt  of  the  case  and 
requesting  any  missing  dociunentation 
from  the  initiating  State,  and  informing 


the  rV-D  agency  in  the  initiating  State 
where  the  case  was  sent  for  action, 
pursuant  to  §  303.7(a)(2)  of  this  chapter. 

(ii)  The  Central  registry  responding  to 
inquiries  from  other  States  within  five 
working  days  of  a  receipt  of  request  for 
case  status  review  pursuant  to 
§  303.7(a)(4)  of  this  chapter. 

(iii)  Within  10  days  of  locating  the 
non-custodial  parent  in  a  different 
jurisdiction  or  State,  forwarding  the  case 
in  accordance  with  Federal 
requirements  pursuant  to  §§  303.7(c)(5) 
and  (6)  of  this  chapter. 

(iv)  Within  two  business  days  of 
receipt  of  collections,  forwarding  any 
support  payments  to  the  initiating  State 
pursuant  to  sec.  454B(c)(l)  of  the  Act. 

(v)  Within  10  working  days  of  receipt 
of  new  information  notifying  the 
initiating  State  of  that  new  information 
pursuant  to  §  303.7(c)(9)  of  this  chapter. 

(h)  Expedited  processes.  The  State 
must  have  and  use  procedures  required 
under  this  paragraph  in  the  amounts 
specified  in  this  paragraph  in  the  cases 
reviewed  for  the  expedited  processes 
criterion. 

(1)  In  rV-D  cases  needing  support 
orders  established,  regardless  of 
whether  paternity  has  been  established, 
action  to  establish  support  orders  must 
be  completed  from  the  date  of  service  of 
process  to  the  time  of  disposition  within 


the  following  timeframes  pursuant  to 
Sec.  303.101(b)(2)(i)  of  this  chapter: 
(i)  75  percent  in  6  months;  and 
(ii)  90  percent  in  12  months. 
(2)  States  may  count  as  a  success  for 
the  6-month  standard  cases  where  the 
IV-D  agency  uses  long-arm  jurisdiction 
and  disposition  occurs  within  12 
months  of  service  of  process  on  the 
alleged  father  or  non-custodial  parent. 

§  308.3    Optional  program  areas  of  review. 

(a)  Program  direction.  A  State  may 
include  a  program  direction  review  in 
its  self-assessment  for  the  purpose  of 
analyzing  the  relationships  between 
case  results  relating  to  program 
compliance  areas,  and  performance  and 
program  outcome  indicators.  This 
review  is  an  opportunity  for  States  to 
demonstrate  how  they  are  trying  to 
manage  their  resources  to  achieve  the 
best  performance  possible.  A  program 
direction  analysis  could  describe  the 
following: 

(1)  Initiatives  that  resulted  in 
improved  and  achievable  performance 
accompanied  with  supporting  data; 

(2)  Barriers  impeding  progress;  and 

(3)  Efforts  to  improve  performance. 

(b)  Program  service  enhancement.  A 
State  may  include  a  program  service 
enhancement  report  in  its  self- 
assessment  that  describes  initiatives  put 


into  practice  that  improved  program 
performance  and  customer  service.  This 
is  an  opportimity  for  States  to  promote 
their  programs  and  innovative  practices. 
Some  examples  of  innovative  activities 
that  States  may  elect  to  discuss  in  the 
report  include: 

(1)  Steps  taken  to  make  the  program 
more  efficient  and  effective; 

(2)  Efforts  to  improve  client  services; 

(3)  Demonstration  projects  testing 
creative  new  ways  of  doing  business; 

(4)  Collaborative  efforts  being  taken 
with  partners  and  customers; 

(5)  Innovative  practices  which  have 
resulted  in  improved  program 
performance; 

(6)  Actions  taken  to  improve  public 
image; 

(7)  Access/visitation  projects  initiated 
to  improve  non-custodial  parents' 
involvement  with  the  children  and; 

(8)  Efforts  to  engage  non-custodial 
parents  who  owe  overdue  child  support 
to  pay  that  support  or  engage  in  work 
activities,  such  as  subsidized 
employment,  work  experience,  or  job 
search. 

(c)  A  State  may  provide  any  of  the 
optional  information  in  paragraphs  (a) 
and  (b)  of  this  section  in  narrative  form. 

[FR  Doc.  00-31612  Filed  12-11-00;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  DECEMBER  12, 
2000 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Child  support  enforcement 
program: 

State  self-assesment  review 
and  report;  published  12- 
12-00 
TRANSPORTATION 
DEPARTMENT 
federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  published  11-7-00 
Empresa  Brasileira  de 
Aeronautica,  S.A.; 
published  11-7-00 
Teledyne  Continental 
Motors;  published  11-27- 
00 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Practice  and  procedure: 
Operating-differential  subsidy 
application  hearings; 
statistical  data  use;  CFR 
part  removed;  putjiished 
12-12-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

Artificially  dwarfed  plants  in 
growing  media  from 
China;  comments  due  by 
12-20-00;  published  12-1- 
00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Sugarcane;  comments  due 
by  12-18-00;  published 
10-18-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 


Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  12-20-00;  published 
12-5-00 
Northeastem  United  States 
fisheries — 

Summer  flounder,  scup. 
and  blacic  sea  bass; 
comments  due  by  12- 
19-00;  published  11-28- 
00 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Western  Pacific  pelagic; 
comments  due  by  12- 
18-00;  published  11-3- 
00 
Intemational  fisheries 
regulations: 

Fraser  River  soclteye  and 
pinl<  salmon;  inseason 
orders;  comments  due  by 
12-20-00;  published  12-5- 
00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Rubber  tire  manufacturing 
facilities;  comments  due 
by  12-18-00;  published 
10-18-00 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  12-18-00; 
published  10-26-00 
Texas;  comments  due  by 
12-20-00;  published  11- 
20-00 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Incumbent  local  exchange 
carriers;  accounting  and 
ARMIS  reporting 
requirements; 
comprehensive  review; 
biennial  regulatory  review 
(Phases  2  and  3); 
comments  due  by  12-21- 
00;  published  11-13-00 
Frequency  allocations  and 
radio  treaty  matters: 


3650-3700  MHz  band  and 
4.9  GHz  band;  transfer 
from  Federal  Government 
use;  comments  due  by 
12-18-00;  published  11- 
17-00 
Radio  stations;  table  of 

assignments: 

Alabama;  comments  due  by 
12-18-00;  published  11- 
13-00 

Arizona;  comments  due  by 
12-18-00;  published  11- 
13-00 

Colorado  and  California; 
comments  due  by  12-18- 
00;  published  11-13-00 

Georgia;  comments  due  by 
12-18-00;  published  11- 
13-00 

Tennessee;  comments  due 
by  12-18-00;  published 
11-13-00 

West  Virginia;  comments 
due  by  12-18-00; 
published  11-13-00 
Television  broadcasting: 

Children's  television 
programming  reports;  filing 
requirements  extension; 
comments  due  by  12-18- 
00;  published  11-9-00 

Commercial  television 
station  public  interest 
obligations;  standardized 
and  enhanced  disclosure; 
comments  due  by  12-18- 
00;  published  10-19-00 

Digital  television 
broadcasters;  children's 
television  otjilgations; 
comments  due  by  12-18- 
00;  published  11-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Child  Support  Enforcement 
Office 

Child  support  enforcement 
program: 

Indian  Tribe  and  Tribal 
organization  funding; 
comments  due  by  12-19- 
00;  published  8-21-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Anesthesiology  devices — 
Apnea  monitor;  special 
controls;  comments  due 
by  12-21-00;  published 
9-22-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Clinical  social  worl<er 
services;  coverage  and 
payment;  comments  due 


by  12-18-00;  published 
10-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medical  facility  construction 
and  modernization: 
Uncompensated  services: 
compliance  alternatives; 
comments  due  by  12-18- 
00;  published  10-19-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Tnbal  government; 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentation 
requirements  and  filir>g, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  12-20-00;  published 
10-30-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
sp)ecies: 

Recovery  plans — 
Zayante  band-winged 
grasshopper;  comnf>ents 
due  by  12-21-00; 
published  12-6-00 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases;  comments 
due  by  12-18-00; 
published  11-16-00 
Correction;  comments  due 
by  12-18-00;  published 
11-22-00 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board- 
Post  retirement  benefit 
plans  sponsored  by 
govemment  contractors; 
cost  accounting 
standard;  comments 
due  by  12-19-00; 
published  10-5-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Reduction  in  force — 
Retreat  rights;  comments 
due  by  12-19-00; 
published  10-20-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
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Consumer  reporting 
agencies  infomiation 
disclosure; 
administrative  offset 
against  Federal 
payment;  comments 
due  by  12-22-00; 
published  10-23-00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
New  York  annual  fireworks 
displays,  NY;  safety 
zones;  comments  due  by 
12-18-00;  published  11-2- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admmistratlon 
Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by 
12-18-00;  published  11- 
17-00 
McDonnell  Douglas; 
comments  due  by  12-20- 
00;  published  11-20-00 
Pratt  &  Whitney;  comments 
due  by  12-18-00; 
published  11-16-00 
Airworthiness  standards: 
Special  conditions — 
Bombardier  Model  CL- 
600-2C10  series 


airplanes;  comments 
due  by  12-18-00; 
published  11-3-00 
Class  E  airspace;  comments 
due  by  12-22-00;  published 
11-22-00 
Commercial  space 
transportation: 
Launch  site  operation; 
licensing  and  safety 
requirements;  solid 
propellants  handling  and 
cooperation  with  National 
Transportation  Safety 
Board;  comments  due  by 
12-18-00;  published  10- 
19-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

ChikJ  restraint  systems — 
Safety  plan;  comments 
due  by  12-22-00; 
published  11-27-00 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Harmonization  with  UN 
recommendations, 


International  Maritime 
Dangerous  Goods 
Code,  and  International 
Civil  Aviation 
Organizatk>n's  Technical 
Instructions;  comments 
due  by  12-22-00; 
published  10-23-00 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk;  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  availat>le. 


H.J.  Res.  127/P.L.  106-539 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2001,  and  for  other 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Etepartment  of  Agriculture. 
ACTION:  Final  rule. 

SUIMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  to  make 
delegations  of  authority  to  the  Chief 
Information  Officer  (CIO)  designated 
pursuant  to  the  provisions  of  tie 
Clinger-Cohen  Act.  This  dociunent  also 
revises  the  delegations  of  authority  from 
the  Secretary  of  Agricultiire  and  general 
officers  of  the  Department  to  reflect  a 
reorganization  in  the  offices  reporting  to 
the  Assistant  Secretary  for 
Administration.  This  document  also 
transfers  some  offices  and  functions 
which  previously  reported  to  the 
Assistant  Secretary  for  Administration 
to  the  CIO. 

EFFECTIVE  DATE:  December  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edwardene  Pitcock,  Office  of  Human 
Resoiuces  Management,  Department  of 
Agriculture,  Room  309  W  Jamie  L. 
Whitten  Federal  Building,  Washington, 
DC  20250,  telephone  202-720-3635. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
centralize  and  standardize  the 
Department's  Information  Technology 
(IT)  systems,  procurement  and  training, 
the  Secretary  has  named  a  Department 
CIO  pursuant  to  the  provisions  of  the 
Clinger-Cohen  Act,  Pub.  L.  No.  104-106. 
The  CIO  is  responsible  for 
Departmentwide  IT  system  architecture, 
standardization,  guidance,  and  training. 
The  Office  of  information  Systems 
Management,  which  previously  reported 
to  the  Assistant  Secretary  for 
Administration  (hereinafter  referred  to 


as  the  Assistant  Secretary),  now  reports 
to  the  CIO. 

The  Assistant  Secretary  has 
reorganized  the  offices  which  report  to 
him  to  better  utilize  the  resources  of 
those  offices.  This  reorganization 
restructiired  the  functions  of  these 
offices  so  they  can  carry  out  their 
missions  in  a  more  effective  and 
efficient  manner  as  they  meet  the  needs 
of  their  customers  both  within  the 
Department  of  Agriculture  and  in  the 
private  sector. 

The  Assistant  Secretary  has 
consolidated  all  Departmentwide  civil 
rights  functions  in  an  Office  of  Civil 
Rights.  This  office  is  headed  by  a 
Director  who  reports  to  the  Assistant 
Secretary  and  who  has  responsibility  for 
leadership,  coordination,  and  direction 
related  to  both  civil  rights  programs  and 
equal  employment  opportimity 
complaints. 

The  Assistant  Secretary  has 
consolidated  all  Departmentwide 
persormel  functions  in  an  Office  of 
Human  Resources  Management.  This 
Office,  headed  by  a  Director  who  reports 
to  the  Assistant  Secretary  and  who  is 
responsible  for  establishing  personnel 
policy  for  the  entire  Department  of 
Agriculture  (USDA),  also  provides 
operational  support  to  specified 
organizations  within  USDA. 

Also,  as  part  of  this  reorganization, 
the  Assistant  Secretary  has  been  named 
the  Director  of  Small  and  Disadvantaged 
Business  Utilization.  The  Office  of 
Small  and  Disadvantaged  Business 
Utilization  now  reports  to  the  Assistant 
Secretary.  This  Office  previously 
reported  to  the  Deputy  Secretary  of 
Agriculture. 

Additionally,  an  Office  of 
Procurement,  Property,  and  Emergency 
Preparedness  has  been  established.  The 
Office  is  headed  by  a  Director  who 
reports  to  the  Assistant  Secretary.  The 
Director  is  responsible  for  establishing 
policy  related  to  procurement  and 
property  management,  and  for  providing 
services  relating  to  procurement 
operations  for  projects  having  a 
nationwide  scope  and  for  assigned 
Departmental  offices.  The  Director  is 
responsible  for  coordinating  the 
Department's  programs  related  to 
emergency  preparedness,  national 
security,  and  disaster  emergency 
response.  The  Director  also  is 
responsible  for  designating  a 
competition  advocate  to  promote 


competition  in  Departmental 
acquisitions. 

"This  document  revises  the  delegations 
of  authority  to  authorize  the  Assistant 
Secretary  for  Administration  to  obtain 
and  furnish  excess  personal  property  to 
the  1890  Land  Grant  Institutions,  1994 
Land  Grant  Institutions  and  the 
Hispanic-Serving  Institutions,  in 
support  of  research,  educational, 
technical,  and  scientific  activities  or  for 
related  programs. 

This  document  removes  from  the 
Assistant  Secretary  for  Administration 
authority  related  to  advisory 
committees.  Responsibility  for  advisory 
committee  management  will  remain 
within  the  Office  of  the  Secretary. 

Further,  an  Office  of  Planning  and 
Coordination  has  been  established.  The 
Office  is  headed  by  a  Director  who 
reports  to  the  Assistant  Secretary.  The 
Director  is  responsible  for  providing 
budget  and  financial  management 
coordination,  strategic  planning 
support,  and  quality  management  to  the 
Assistant  Secretary  for  Administration, 
and  the  Director  is  also  responsible  for 
issuing  poUcy  and  gmdance  related  to 
conflict  resolution  programs. 

Additionally,  an  Office  of  Ethics  has 
been  established.  The  Office  is  headed 
by  a  Director  who  reports  for 
administrative  purposes  to  the  Assistant 
Secretary.  The  Director  is  responsible 
for  the  Department's  worldwide  ethics 
program  which  includes  providing 
advice  to  ail  levels  of  management  on 
ethics  issues,  and  developing  and 
disseminating  policy  and  guidance  on 
ethics  and  conflicts  of  interest. 

Lastly,  an  Office  of  Outreach  has  been 
established.  The  Office  is  headed  by  a 
Director  who  reports  to  the  Assistant 
Secretary.  The  Director  is  responsible 
for  ensuring  that  opportunities  are 
available  for  the  provision  of 
information,  technical  assistance,  and 
training  to  USDA  customers  with 
emphasis  on  under-served  populations. 
The  Director  is  responsible  for 
coordinating  efforts  to  ensure  that 
USDA  customers  have  access  to  all  the 
Department's  programs  and  services. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportimity  for  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to 
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internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12866  and  12988.  In 
addition,  this  action  is  not  a  rule  as 
defined  by  Pub.  L.  No.  96-354.  the 
Regulatory  Flexibility  Act,  and.  thus,  is 
exempt  from  the  provisions  of  that  Act. 
Accordingly,  as  authorized  by  section 
808  of  the  Small  Business  Regidatory 
Enforcement  Fairness  Act  of  1996,  Pub. 
L.  No.  10-121,  this  rule  may  be  made 
effective  upon  publication  in  the 
Federal  Register. 

List  of  Subiects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  Part  2,  Tide  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sec.  212(a),  Pub.  L.  103-354, 
108  Stat.  3201.  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR,  1949-1953  Comp..  p.  1024. 

Subpart  A — General 

§2.4    [Amended] 

2.  Section  2.4  is  amended  by  adding 
"Chief  Information  Officer;"  after  "Chief 
Financial  Officer;". 

3.  Section  2.24  is  amended  by  revising 
paragraphs  (a)(2)  through  (a)(13),  adding 
paragraphs  (a)(14)  through  (a){17),  and 
revising  paragraph  (b)  to  read  as  follows: 

§  2.24    Assistant  Secretary  for 
Administration. 

(a)  *   *   * 

(2)  Related  to  small  and 
disadvantaged  business  utilization,  (i) 
In  compliance  with  Public  Law  95-507, 
the  Assistant  Secretary  for 
Administration  is  designated  as  the 
Department's  Director  for  Small  and 
Disadvantaged  Business  Utilization.  The 
Director  of  Small  and  Disadvantaged 
Business  Utilization  has  specific 
responsibilities  under  the  Small 
Business  Act,  15  U.S.C.  644(k).  These 
duties  include  being  responsible  for  the 
following: 

(A)  Aoministering  the  Department's 
small  and  disadvantaged  business 
activities  related  to  procurement 
contracts,  minority  bank  deposits,  and 
grants  and  loan  activities  affecting  small 
and  minority  businesses  including 
women-owned  business,  and  the  small 
business,  small  minority  business  and 
small  women-owned  business 
subcontracting  programs; 


(B)  Providing  Departmentwide  liaison 
and  coordination  of  activities  related  to 
small,  small  disadvantaged,  and 
women-owned  businesses  with  the 
Small  Business  Administration  and 
others  in  public  and  private  sector; 

(C)  Developing  policies  and 
procedures  required  by  the  applicable 
provision  of  the  Small  Business  Act,  as 
amended  to  include  the  establishment 
of  goals;  and 

(D)  Implementing  and  administering 
programs  described  under  sections  8 
and  1 5  of  the  Small  Business  Act.  as 
amended  (15  U.S.C.  637  and  644). 

(3)  Related  to  equal  opportunity  in 
programs  and  employment,  (i)  Provide 
overall  leadership,  coordination,  and 
direction  for  the  Department's  programs 
of  civil  rights,  including  program 
delivery,  compliance,  and  equal 
emplojmient  opportunity,  with 
emphasis  on  the  following: 

(A)  Actions  to  enforce  Title  VI  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  prohibiting  discrimination  in 
Federally  assisted  programs; 

(B)  Actions  to  enforce  Tide  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended,  42 
U.S.C.  2000e,  prohibiting  discrimination 
in  Federal  employment; 

(C)  Actions  to  enforce  Tide  IX  of  the 
Education  Amendments  of  1972,  20 
U.S.C.  1681,  et  seq.,  prohibiting 
discrimination  on  the  basis  of  sex  in 
USDA  education  programs  and 
activities  funded  by  the  Department; 

(D)  Actions  to  enforce  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6102,  prohibiting  discrimination  on  the 
basis  of  age  in  USDA  programs  and 
activities  funded  by  tbe  Department; 

(E)  Actions  to  enforce  Section  504  of 
the  RehabiUtation  Act  of  1973,  as 
amended.  29  U.S.C.  794.  prohibiting 
discrimination  against  individuals  with 
disabilities  in  USDA  programs  and 
activities  funded  by  the  Department; 

(F)  Actions  to  enforce  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  794,  prohibiting 
discrimination  against  individuals  with 
disabilities  in  USDA  conducted 
programs. 

(G)  Actions  to  enforce  Title  II  of  the 
Americans  with  Disabilities  Act  of  1990, 
as  amended,  42  U.S.C.  12131,  et  seq., 
prohibiting  discrimination  against 
individuals  with  disabilities  in  State 
and  local  government  services. 

(H)  Actions  to  enforce  related 
Executive  Orders,  Congressional 
mandates,  and  other  laws,  rules,  and 
regulations,  as  appropriate; 

(I)  Actions  to  develop  and  implement 
the  Department's  Federal  Women's 
Program;  and 


(J)  Actions  to  develop  and  implement 
the  Department's  Hispanic  Employment 
Program. 

(ii)  Evaluate  Departmental  agency 
programs,  activities,  and  impact 
statements  for  civil  rights  concerns. 

(iii)  Provide  leadership  and 
coordinate  Departmental  agencies  and 
systems  for  targeting,  collecting, 
analyzing,  and  evaluating  program 
participation  data  and  equal 
employment  opportunity  data. 

(iv)  Provide  leadership  and  coordinate 
Departmentwide  programs  of  public 
notification  regarding  the  availability  of 
USDA  programs  on  a  nondiscriminatory 
basis. 

(v)  Coordinate  with  the  Department  of 
Justice  on  matters  relating  to  Tide  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d),  Tide  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1681,  et 
seq.),  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  except  those  matters  in 
litigation,  including  administrative 
enforcement  actions,  which  shall  be 
coordinated  by  the  Office  of  the  General 
Coimsel. 

(vi)  Coordinate  with  the  Department 
of  Health  and  Human  Services  on 
matters  relating  to  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6102,  except  those  matters  in  litigation, 
including  administrative  enforcement 
actions,  which  shall  be  coordinated  by 
the  Office  of  the  General  Counsel. 

(vii)  Order  proceedings  and  hearings 
in  the  Department  pursuant  to  §§  15.9(e) 
and  15.86  of  this  title  which  concern 
consolidated  or  joint  hearings  within 
the  Department  or  with  other  Federal 
departments  and  agencies. 

(viii)  Order  proceedings  and  hearings 
in  the  Department  pursuamt  to  §  15.8  of 
this  title  after  the  program  agency  has 
advised  the  applicant  or  recipient  of  his 
or  her  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  volimtary  means. 

(ix)  Issue  orders  to  give  a  notice  of 
hearing  or  the  opportunity  to  request  a 
hearing  pursuant  to  part  15  of  this  tide; 
arrange  for  the  designation  of  an 
Administrative  Law  Judge  to  preside 
over  any  such  hearing;  and  determine 
whether  the  Administrative  Law  Judge 
so  designated  will  make  an  initial 
decision  or  certify  the  record  to  the 
Secretary  of  Agriculture  with  his  or  her 
recommended  findings  and  proposed 
action. 

(x)  Authorize  the  taking  of  action 
pxnsuant  to  §  15.8(a)  of  this  title  relating 
to  compliance  by  "other  means 
authorized  by  law." 

(xi)  Make  determinations  required  by 
§  15.8(d)  of  this  tide  that  compliance 


cannot  be  secured  by  voluntary  means, 
and  then  take  action,  as  appropriate. 

(xii)  Make  determinations,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  that  program 
complaint  investigations  performed 
under  §  15.6  of  this  title  establish  a 
proper  basis  for  findings  of 
discrimination,  and  that  actions  taken  to 
correct  such  findings  are  adequate; 

(xiii)  Perform  investigations  and  make 
final  determinations,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  on  both  the  merits  and 
required  corrective  action,  as  to 
complaints  filed  under  part  15d  of  this 
tide. 

(xiv)  Conduct  investigations  and 
compliance  reviews  Departmentwide. 

(xv)  Develop  regulations,  plans,  and 
procedures  necessary  to  carry  out  the 
Department's  civil  rights  programs, 
including  the  development, 
implementation,  and  coordination  of 
Action  Plans. 

(xvi)  Coordinate  the  Department's 
affirmative  employment  program, 
special  emphasis  programs,  Federal 
Equal  Opportunity  Recruitment 
Program,  equal  employment 
opportunity  evaluations,  and 
development  of  policy. 

(xvii j  Provide  liaison  on  equal 
employment  opportunity  programs  and 
activities  with  the  Equal  Employment 
Opportimity  Commission  and  the  Office 
of  Personnel  Management. 

(xviii)  Monitor,  evaluate,  and  report 
on  agency  compliance  with  established 
policy  and  Executive  Orders  which 
further  the  participation  of  historically 
Black  colleges  and  universities,  the 
Hispanic-serving  institutions,  1994 
tribal  land  grant  institutions,  and  other 
colleges  and  universities  with 
substantial  minority  group  enrollment 
in  Departmental  programs  and 
activities. 

(xix)  Is  designated  as  the 
Department's  Director  of  Equal 
Employment  Opportunity  with 
authority  to  perform  the  functions  and 
responsibilities  of  that  position  under 
29  CFR  part  1614,  including  the 
authority  to  make  changes  in  programs 
and  procedures  designed  to  eliminate 
discriminatory  practices  and  improve 
the  Department's  program  for  Equal 
Employment  Opportunity  (EEO),  to 
provide  equal  employment  opportimity 
services  for  managers  and  employees, 
and  to  make  final  agency  decisions,  after 
legal  sufficiency  reviews  by  the  Office  of 
the  General  Counsel,  on  EEO  complaints 
by  Department  employees  or  applicants 
for  employment  and  order  such 
corrective  measures  in  such  complaints 
as  may  be  considered  necessary, 
including  the  recommendation  for  such 


disciplinary  action  as  is  warranted 
when  an  employee  has  been  found  to 
have  engaged  in  a  discriminatory 
practice. 

(xx)  Medntain  liaison  with  historically 
Black  colleges  and  universities,  the 
Hispanic-serving  institutions,  1994 
tribal  land  grant  institutions,  and  other 
colleges  and  universities  with 
substantial  minority  group  enrollment, 
and  assist  Department  agencies  in 
strengthening  such  institutions  by 
facilitating  institutional  participation  in 
Department  programs  and  activities  and 
by  encouraging  minority  students  to 
pursue  ciuricula  that  could  lead  to 
careers  in  the  food  and  agricultural 
sciences. 

(xxi)  Administer  the  Department's 
EEO  Prop'am. 

(xxii)  Oversee  and  manage  the  EEO 
counseling  function  for  the  Department. 

(xxiii)  Administer  the  discrimination 
appeals  and  complaints  program  for  the 
Department,  including  all  formal 
individual  or  group  appeals,  where  the 
system  provides  for  an  avenue  of  redress 
to  the  Department  level,  Equal 
Employment  Opportimity  Commission, 
or  other  outside  authority. 

(xxiv)  Process  formal  EEO 
discrimination  complaints  by 
employees  or  applicants  for 
employment. 

(xxvj  Investigate  Department  EEO  and 
program  discrimination  complaints. 

(xxvi)  Make  final  decisions,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  on  both  EEO  and 
program  discrimination  complaints, 
except  in  those  cases  where  the 
Assistant  Secretary  has  participated  in 
the  events  that  gave  rise  to  the  matter. 

(xxvii)  Order  such  corrective 
measures  in  EEO  complaints  as  may  be 
considered  necessary,  including  the 
recommendation  for  such  disciplinary 
action  as  is  warranted  when  an 
employee  has  been  found  to  engage  in 
a  discriminatory  practice. 

(xviii)  Provide  liaison  on  EEO  matters 
concerning  complaints  and  appeals  with 
the  Department  agencies  and 
Department  employees. 

(xxix)  Make  final  determinations,  or 
enter  into  setdement  agreements,  after 
legal  sufficiency  reviews  by  the  Office  of 
the  General  Counsel,  on  discrimination 
complaints  in  conducted  programs 
subject  to  the  Equal  Credit  Opportunity 
Act.  This  delegation  includes  the 
authority  to  make  compensatory  damage 
awards  whether  pursuant  to  a  final 
determination  or  in  a  settlement 
agreement  under  the  authority  of  the 
Equal  Credit  Opportunity  Act  and  the 
authority  to  obligate  agency  funds, 
including  CCC  and  FCIC  funds  to  satisfy 
such  an  award. 


(xxx)  Require  corrective  action  on 
findings  of  discrimination  on  program 
complaints  and  recommend  to  the 
Secretary  that  relief  be  granted  under  7 
U.S.C.  6998(d),  notwithstanding  the 
finality  of  National  Appeals  Divisions 
decisions. 

(xxxi)  Provide  civil  rights  and  equal 
employment  opportunity  support 
services,  with  authority  to  take  actions 
required  by  law  or  regulation  to  perform 
such  services  for: 

(A)  The  Secretary  of  Agriculture; 

(B)  The  general  officers  of  the 
Department; 

(C)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 

(D)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed. 

(4)  Related  to  outreach,  (i)  Develop 
policy  guidelines  and  implement  a 
Departmental  outreach  program  which 
delivers  services  to  the  traditionally 
under-served  customers. 

(ii)  Administer  and  provide 
leadership,  direction,  coordination,  and 
monitoring  for  the  Small  Farmer 
Outreach  Training  and  Technical 
Assistance  program,  i.e.  Outreach  and 
Technical  Assistance  Grants  to  Socially 
Disadvantaged  Farmers  and  Ranchers 
Program,  including  the  authority  to 
make  grants  and  enter  into  contracts  and 
other  agreements  pursuant  to  7  U.S.C. 
2279(a). 

(iii)  Develop  a  strategic  outreach  plan 
for  the  Department  which  coordinates 
the  goals,  objectives,  and  expectations  of 
mission  area  outreach  programs. 

(iv)  Coordinate  the  aissemination/ 
communication  of  all  outreach 
information  from  the  Department  and  its 
mission  areas  ensuring  its  transmission 
to  as  wide  a  public  spectrum  as 
possible. 

(v)  Serve  as  the  Department's  official 
outreach  spokesperson. 

(vi)  Provide  coordination  and 
oversight  of  agency  outreach  activities 
including  the  establishment  of  outreach 
coimcils. 

(vii)  Develop  a  system  to  monitor  the 
delivery  of  outreach  grants  and  funding. 

(viii)  Report  agency  outreach  status 
and  accomplishments,  and  make 
recommendations  to  the  Secretary. 

(5)  Related  to  operations,  (i)  Provide 
services  for  the  Department  in  the 
following  areas: 

(A)  Acquiring,  leasing.  Utilizing, 
constructing,  maintaining,  and 
disposing  of  real  and  personal  property, 
including  control  of  space  assignments, 
in  the  Washington.  D.C.  metropolitan 
a^ea; 

(B)  Acquiring,  storing,  distributing, 
and  disposing  of  forms;  and 

(C)  Mail  management  and  all  related 
functions. 
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(ii)  Operating  centralized 
Departmental  services  to  provide 
printing,  copy  reproducing,  offset 
composing,  supplies,  mail,  automated 
mailing  lists,  excess  property  pool, 
resource  recovery,  shipping  and 
receiving,  forms,  labor  services,  issuing 
of  general  employee  identification 
cards,  supplemental  distributing  of 
Department  directives,  space  allocating 
and  management,  and  related 
management  support. 

(iii)  Providing  property  management, 
space  management,  messenger,  and 
other  related  services  with  authority  to 
take  actions  required  by  law  or 
regulation  to  perform  such  services  for: 

(A)  The  Secretary  of  Agricidtiu'e; 

(B)  The  general  officers  of  the 
Department; 

(C)  The  offices  reporting  to  the 
Assistant  Secretary  for  Administration; 

(D)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed;  and 

(E)  Other  federal,  state,  or  local 
government  organizations  on  a  cost 
recovery  basis. 

(iv)  Represent  the  Department  in 
contacts  v\rith  other  organizations  or 
agencies  on  matters  related  to  assigned 
responsibilities. 

(v)  Promulgate  Departmental 
regulations,  standards,  techniques,  and 
procedures  and  represent  the 
Department  in  maintaining  the  secvuity 
of  physical  facilities,  self-protection, 
and  warden  services,  in  the  Washington, 
D.C.  metropolitan  area. 

(vi)  Provide  internal  administrative 
management  and  support  services  for 
the  defense  program  of  the  Department. 

(6)  Related  to  human  resources 
management,  (i)  Formulate  and  issue 
Department  policy,  standards,  rules,  and 
regulations  relating  to  human  resources 
management. 

(ii)  Provide  human  resoiuces 
management  procediu'al  guidance  and 
operational  instructions. 

(iii)  Set  standards  for  hiunan 
resources  data  systems. 

(iv)  Inspect  and  evaluate  hmnan 
resoiuces  management  operations  and 
issue  instructions  or  take  direct  action 
to  insiue  conformity  with  appropriate 
laws.  Executive  Orders,  Office  of 
Personnel  Management  rules  and 
regxilations,  and  other  appropriate  rules 
and  regulations. 

(v)  Exercise  final  authority  in  all 
hiunan  resovuces  matters,  including 
individual  cases,  that  involve  the 
jurisdiction  of  more  than  one  General 
Officer  or  agency  head. 

(vi)  Receive,  review,  and  recommend 
action  on  all  requests  for  the  Secretary's 
approval  in  human  resources  matters. 

(vii)  Make  final  decisions  on  adverse 
actions,  except  in  those  cases  where  the 


Assistant  Secretary  for  Administration 
has  participated. 

(viii)  Represent  the  Department  in 
hiunan  resources  matters  in  all  contacts 
outside  the  Department. 

(ix)  Exercise  specific  authorities  in  the 
follov»dng  operational  matters: 

(A)  Waive  repayment  of  training 
expenses  where  an  employee  fails  to 
fulfill  service  agreement; 

(B)  Establish  or  change  standards  and 
plans  for  awards  to  private  citizens;  and 

(C)  Execute,  change,  extend,  or  renew: 

(1)  Labor-Management  Agreements; 
and 

(2)  Associations  of  Management 
Officials'  or  Supervisors'  Agreements. 

(D)  Represent  any  part  of  the 
Department  in  all  contacts  and 
proceedings  with  the  National  Offices  of 
Labor  Organizations; 

(E)  Change  a  position  (with  no 
material  change  in  duties)  from  one  pay 
system  to  another; 

(F)  Grant  restoration  rights,  and 
release  employees  with  administrative 
reemployment  rights; 

(C)  Authorize  any  mass  dismissals  of 
employees  in  the  Washington,  D.C., 
metropolitan  area; 

(H)  Approve  "normal  line  of 
promotion"  cases  in  the  excepted 
service  where  not  in  accordance  with 
time-in-grade  criteria; 

(I)  Malce  the  final  decision  on  all 
classification  appeals  filed  with  the 
Department  of  Agricultvire; 

(J)  Authorize  all  employment  actions 
(except  nondisciplinary  separations  and 
LWOP)  and  classification  actions  for 
senior  level  and  equivalent  positions 
including  Senior  Executive  Service 
positions  and  special  authority 
professional  and  scientific  positions 
responsible  for  carrying  out  research 
and  development  functions; 

(K)  Authorize  all  employment  actions 
(except  LWOP)  for  the  following 
positions: 

(1)  Schedule  C; 

(2)  Non-career  Senior  Executive 
Service  or  equivalent;  and 

(3)  Administrative  Law  Judge. 
(L)  Authorize  adverse  actions  for 

positions  in  GS-14-15  and  equivalent 
and,  as  appropriate,  redelegate  this 
authority  to  Heads  of  Department 
agencies; 

(M)  Authorize  adverse  action  for 
positions  in  the  career  senior  executive 
service  or  equivalent,  and  as 
appropriate,  redelegate  this  authority  on 
a  case  by  case  basis  to  the  Heads  of 
Departmental  agencies; 

(N)  Approve  the  details  of  Department 
employees  to  the  White  House; 

(O)  Authorize  adverse  actions  based 
in  whole  or  in  part  on  an  allegation  of 
violation  of  5  U.S.C.  chapter  73, 


subchapter  III,  for  employees  in  the 
excepted  service; 

(P)  Authorize  long-term  training  in 
programs  which  require 
Departmentwide  competition; 

(Q)  Initiate  and  take  adverse  action  in 
cases  involving  a  violation  of  the  merit 
system. 

(x)  As  used  in  this  section,  the  term 
human  resources  includes: 

(A)  Position  management; 

(B)  Position  classification; 

(C)  Employment; 

(D)  Pay  administration; 

(E)  Automation  of  human  resources 
data  and  systems; 

(F)  Hours  of  duty; 

(G)  Performance  management; 
(H)  Promotions; 

(I)  Employee  development; 
(J)  Incentive  Programs; 
(K)  Leave; 
(L)  Retirement; 
(M)  Human  resource  program 
management  evaluations; 
(N)  Social  security; 

(0)  Life  insurance; 
(P)  Health  benefits; 

(QJ  Unemployment  compensation; 

(R)  Labor  management  relations; 

(S)  Intramanagement  consultation; 

(T)  Security; 

(U)  Discipline;  and 

(V)  Appeals. 

(xi)  Provide  human  resources 
services,  as  listed  in  paragraph  (a)(6)(x) 
of  this  section,  and  organizational 
support  services,  with  authority  to  take 
actions  required  by  law  or  regulation  to 
perform  such  services  for: 

(A)  The  Secretary  of  Agriculture; 

(B)  The  general  officers  of  the 
Department; 

(C)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 

(D)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed. 

(xii)  Maintain,  review,  and  update 
Departmental  delegations  of  authority. 

(xiii)  Authorize  organizational 
changes  which  occur  in: 

(A)  Departmental  organizations: 

(1)  Agency  or  office; 

(2)  Division  (or  comparable 
component);  and 

(3)  Branch  (or  comparable  component 
in  Departmental  centers,  only). 

(B)  Field  organizations: 

(1)  First  organizational  level;  and 

(2)  Next  lower  organizational  level- 
required  only  for  those  types  of  field 
installations  where  the  establishment, 
change  in  location,  or  abolition  of  same, 
requires  approval  in  accordance  with 
Departmental  internal  direction. 

(xiv)  Formulate  and  promulgate 
departmental  organizational  objectives 
and  policies. 


(xv)  Approve  coverage  of  individual 
law  enforcement  and  firefighter 
positions  under  the  special  retirement 
provisions  of  the  Civil  Service 
Retirement  System  and  the  Federal 
Employees  Retirement  System. 

(xvi)  Establish  Departmentwide  safety 
and  health  policy  and  provide 
leadership  in  the  development, 
coordination,  and  implementation  of 
related  standards,  techniques,  and 
procedures,  and  represent  the 
Department  in  complying  vdth  laws, 
Executive  Orders  and  other  policy  and 
procedural  issuances  related  to 
occupational  safety  and  health  within 
the  Department. 

(xvii)  Represent  the  Department  in  all 
rulemaking,  advisory,  or  legislative 
capacities  on  any  groups,  committees,  or 
Govemmentwide  activities  that  affect 
the  Department's  Occupational  Safety 
and  Health  Management  Program. 

(xviii)  Determine  and  provide 
Departmentwide  technical  services  and 
regional  staff  support  for  the  safety  and 
health  programs. 

(xix)  Administer  the  computerized 
management  information  systems  for 
the  collection,  processing  and 
dissemination  of  data  related  to  the 
Department's  occupational  safety  and 
health  programs. 

(xx)  Administer  the  administrative 
appeals  process  related  to  the  inclusion 
of  positions  in  the  Testing  Designated 
Position  listing  in  the  Department's 
Drug-Free  Workplace  Program  and 
designate  the  final  appeal  officer  for  that 
Program. 

(xxi)  Administer  the  Department's 
Occupational  Health  and  Preventive 
Medical  Program,  as  well  as  design  and 
operate  employee  assistance  and 
workers'  compensation  activities. 

(xxii)  Provide  education  and  training 
on  a  Departmentwide  basis  for  safety 
and  health-related  issues  and  develop 
resource  and  operational  manuals. 

(xxiii)  Oversee  and  manage  the 
Department's  administrative  grievance 
program. 

(xxiv)  Make  final  decisions  in  those 
cases  where  an  agency  head  has 
appealed  the  recommended  decision  of 
a  grievance  examiner. 

(7)  Related  to  procurement  and 
property  management,  (i)  Promulgate 
policies,  standards,  techniques,  and 
procedures,  and  represent  the 
Dejpartment,  in  the  following: 

(A)  Acquisition,  including,  but  not 
limited  to,  the  procurement  of  supplies, 
services,  equipment,  and  construction; 

(B)  Socioeconomic  programs  relating 
to  contracting; 

(C)  Selection,  standardization,  and 
simplification  of  program  delivery 
processes  utilizing  contracts; 


(D)  Acquisition,  leasing,  utilization, 
value  analysis,  construction, 
maintenance,  and  disposition  of  real 
and  personal  property,  including 
control  of  space  assignments; 

(E)  Motor  vehicle  and  aircraft  fleet 
and  other  vehicular  transportation; 

(F)  Transportation  of  things  (traffic 
management); 

(G)  Prevention,  control,  and 
abatement  of  pollution  with  respect  to 
Federal  facilities  and  activities  under 
the  control  of  the  Department  (Executive 
Order  12088,  3  CFR,  1978  Comp.,  p. 
243); 

(H)  Implementation  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
PoUcies  Act  of  1970  (42  U.S.C.  4601.  et 
sea.);  and 

(I)  Development  and  implementation 
of  energy  management  and 
environmental  actions  related  to 
acquisition  and  procurement,  real  and 
personal  property  management,  waste 
prevention  and  resource  recycling,  and 
logistics.  Maintain  liaison  with  the 
Office  of  the  Federal  Environmental 
Executive,  the  Department  of  Energy, 
and  other  Government  agencies  in  these 
matters. 

(ii)  Exercise  the  following  special 
authorities: 

(A)  Designate  the  Departmental 
Debarring  Officer  to  perform  the 
functions  of  48  CFR  part  9,  subpart  9.4 
related  to  procurement  activities,  except 
for  commodity  acquisitions  on  behalf  of 
the  Commodity  Credit  Corporation  (7 
CFR  part  1407);  with  authority  to 
redelegate  suspension  and  debarment 
authority  for  contracts  awarded  under 
the  School  Lunch  and  Surplus  Removal 
Programs  (42  U.S.C.  1755  and  7  U.S.C. 
612c); 

(B)  Conduct  liaison  with  the  Office  of 
Federal  Register  (1  CFR  part  16) 
including  the  making  of  required 
certifications  pursuant  to  1  CFR  part  18; 

(C)  Maintain  custody  and  permit 
appropriate  use  of  the  official  seal  of  the 
Department; 

(D)  Establish  policy  for  the  use  of  the 
official  flags  of  the  Secretary  and  the 
Department; 

(E)  Coordinate  collection  and 
disposition  of  personal  property  of 
historical  significance; 

(F)  Make  information  returns  to  the 
Internal  Revenue  Service  as  prescribed 
by  26  U.S.C.  6050M  and  by  26  CFR 
1.6050M-1  and  such  other  Treasury 
regulations,  guidelines  or  procedures  as 
may  be  issued  by  the  Internal  Revenue 
Service  in  accordance  with  26  U.S.C. 
6050M.  This  includes  making  such 
verifications  or  certifications  as  may  be 
required  by  26  CFR  1.6050M-1  and 
msiking  the  election  allowed  by  26  CFR 
1.6050M-l(d)(5)(l); 


(G)  Promulgate  regulations  for  the 
management  of  contracting  and 
procurement  for  information  technology 
and  telecommunication  equipment, 
software,  services,  maintenance  and 
related  supplies;  and 

(H)  Represent  the  Department  in 
contacts  with  the  General  Accounting 
Office,  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  and  other 
organizations  or  agencies  on  matters 
related  to  assigned  responsibilities. 

(iii)  Serve  as  the  Acquisition 
Executive  in  the  Department  to  integrate 
and  unify  the  management  process  for 
the  Department's  major  system 
acquisitions  and  to  monitor 
implementation  of  the  policies  and 
practices  set  forth  in  Circular  A-109. 
Major  Systems  Acquisitions,  with  the 
exception  that  major  system 
acquisitions  for  information  technology 
shall  be  under  the  cognizance  of  the 
Chief  Liformation  Officer.  This  includes 
the  authority  to: 

(A)  hisure  that  0MB  Circular  A-109 
is  effectively  implemented  in  the 
Department  and  that  the  management 
objectives  of  the  Circular  are  realized; 

(B)  Review  the  program  management 
of  each  major  system  acquisition, 
excluding  information  technology; 

(C)  Designate  the  program  manager  for 
each  major  systems  acquisition, 
excluding  information  technologv;  and 

(D)  Designate  any  Departmental 
acquisition  as  a  major  system 
acquisition,  excluding  information 
technology,  under  OMB  Circular  A-109. 

(iv)  Pursuant  to  Executive  Order 
12931,  3  CFR.  1994  Comp..  p.  925.  and 
sections  16.  22,  and  37  of  the  Office  of 
Federal  Procurement  Policy  Act,  as 
amended,  41  U.S.C.  414,  418(b),  and 
433,  designate  the  Senior  Procurement 
Executive  for  the  Department  and 
delegate  responsibility  for  the  following: 

(A)  Prescribing  and  publishing 
Departmental  acquisition  policies, 
regulations,  and  procedures; 

(B)  Taking  any  necessary  actions 
consistent  with  pohcies,  regulations, 
and  procedures  with  respect  to 
purchases,  contracts,  leases,  and  other 
transactions; 

(C)  Designating  contracting  officers; 

(D)  Estabhshing  clear  lines  of 
contracting  authority; 

(E)  Evaluating  and  monitoring  the 
performance  of  the  Department's 
procurement  system; 

(F)  Managing  and  enhancing  career 
development  of  the  Department's 
acquisition  work  force; 

(G)  Participating  in  the  development 
of  Govenunentvdde  procurement 
policies,  regulations,  and  standards,  and 
determining  specific  areas  where 


77760      Federal  Register /Vol.  65,  No.  240 /Wednesday,  December  13,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  240 /Wednesday,  December  13,  2000 /Rules  and  Regulations      77761 


Govemmentwide  performance 
standards  should  be  established  and 
applied; 

(H)  Developing  unique  Departmental 
standards  as  required; 

(I)  Overseeing  the  development  of 
procurement  goals,  guidelines,  and 
innovation; 

(J)  Measuring  and  evaluating 
procurement  office  performance  against 
stated  goals; 

(K)  Advising  the  Secretary  whether 
goals  are  being  achieved; 

(L)  Prescribing  standards  for  agency 
Procurement  Executives  and  designating 
agency  Procurement  Executives  when 
these  standards  not  are  met; 

(M)  Redelegating  as  appropriate,  the 
authority  in  paragraph  (a){6){iv)(A)  of 
this  section  to  agency  Procurement 
Executives  or  other  qualified  agency 
officials  with  no  power  of  further 
redelegation;  and 

(N)  Redelegating  the  authorities  in 
paragraphs  (a)(6)(iv)(B),  (C),  (D),  (F).  and 
(G)  of  this  section  to  agency 
Procurement  executives  or  other 
qualified  agency  officials  with  the 
power  of  further  redelegation. 

(v)  Represent  the  Department  in 
establishing  standards  for  acquisition 
transactions  within  the  electronic  data 
interchange  environment. 

(vi)  Pursuant  to  the  Alternative 
Agricultured  Research  and 
Commercialization  Act  of  1990  (7  U.S.C. 
5901-5909).  establish  and  maintain  a 
Preference  List  for  selected  products 
developed  with  commercialization 
assistance  under  7  U.S.C.  5905. 

(vii)  Designate  the  Departmental  Task 
Order  Ombudsman  pursuant  to  41 
U.S.C.  253j. 

(viii)  Serve  as  Departmental  Remedy 
Coordination  Official  pursuant  to  41 
U.S.C.  255  to  determine  whether 
payment  to  any  contractor  should  be 
reduced  or  suspended  based  on 
substantial  evidence  that  the  request  of 
the  contractor  for  advance,  partial,  or 
progress  payment  is  based  on  fi-aud. 

(ix)  Promulgate  Departmental 
policies,  standards,  techniques,  and 
procedures,  and  represent  the 
Department  in  maintaining  the  secimty 
of  physical  facilities  nationwide. 

(x)  Review  and  approve  exemptions 
for  USDA  contracts  and  subcontracts 
from  the  requirements  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7401,  et 
seq.),  the  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C. 
1251,  et  seq.].  and  Executive  Order 
11738,  3  CFR,  1971-1975  Comp.,  p.  799, 
when  he  or  she  determines  that  the 
paramoimt  interest  of  the  United  States 
so  requires  as  provided  in  these  acts  and 
Executive  Order  and  the  regulations  of 


the  Environmental  Protection  Agency 
(40  CFR  32.2155(b)). 

(xi)  Promulgate  policy  concerning 
excess  Federal  personal  property  in 
accordance  with  section  923  of  Public 
Law  104-127,  to  support  research, 
educational,  technical  and  scientific 
activities  or  for  related  programs,  to: 

(A)  Any  1994  Institutions  (as  defined 
in  section  532  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (Public  Law  103-382;  7  U.S.C.  301 
note)); 

(B)  Any  Institutions  eligible  to  receive 
funds  under  the  Act  of  August  30, 1890 
(7  U.S.C.  321,  et  seq.)  including 
Tuskegee  University;  and 

(C)  Any  Hispanic-serving  Institutions 
(as  defined  in  sections  316(b)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1059c  (b)). 

(xii)  Issue  regulations  and  directives 
to  implement  or  supplement  the  Federal 
Acquisition  Regulations  (48  CFR 
Chapters  1  and  4). 

(xiii)  Issue  regulations  and  directives 
to  implement  or  supplement  the  Federal 
Property  Management  Regulations  (41 
CFR  chapters  101  and  102). 

(xiv)  Serve  as  a  USDA  Environmental 
Executive  responsible  for  coordinating 
waste  prevention,  recycling,  and  the 
procurement,  acquisition  and  use  of 
recycled  products  and  environmentally 
preferable  products,  including  biobased 
products,  and  services  piu-suant  to 
Executive  Order  13101. 

(xv)  Provide  administrative  support  to 
the  USDA  Hazardous  Materials 
Management  Group. 

(xvi)  In  accordance  with  Public  Law 
95-91 ,  section  656  and  pursuant  to 
Executive  Order  13123,  serve  as  the 
Department's  principeil  Energy 
Conservation  Officer. 

(xvii)  Exercise  full  Departmentwide 
contracting  and  procurement  authority. 

(xviii)  Conduct  acquisitions  with 
authority  to  take  actions  required  by  law 
or  regulation  to  procm-e  supplies, 
services,  and  equipment  for: 

(A)  The  Secretary  of  Agricultiue; 

(B)  The  general  officers  of  the 
Department; 

(C)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration; 

(D)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed;  and 

(E)  For  other  federal,  state,  or  local 
govenunent  organizations  on  a  cost 
recovery  basis. 

(8)  Related  to  competition  advocacy. 
(i)  Piu-suant  to  the  Office  of  Federal 
Prociuement  Policy  Act  (Act),  as 
amended  (41  U.S.C.  401,  et  seq.), 
designate  the  Department's  Advocate  for 
Competition  with  the  responsibility  for 
section  20  of  the  Act  (41  U.S.C.  418), 
including: 


(A)  Reviewing  the  procurement 
activities  of  the  Department; 

(B)  Developing  new  initiatives  to 
increase  full  and  open  competition; 

(C)  Developing  goals  and  plans  and 
recommending  actions  to  increase 
competition; 

(D)  Challenging  conditions 
unnecessarily  restricting  competition  in 
the  acquisition  of  supplies  and  services; 

(E)  Promoting  the  acquisition  of 
commercial  items;  and 

(F)  Designating  an  Advocate  for 
Competition  for  each  procuring  activity 
within  the  Department. 

(9)  Related  to  emergency 
preparedness:  (i)  Administer  the 
Department  Emergency  Preparedness 
Program.  This  includes  the: 

(A)  Coordination  of  the  assignments 
made  to  the  Department  by  Executive 
Order  12656,  November  18,  1988, 
"Assignment  of  Emergency 
Preparedness  Responsibilities,"  3  CFR, 
1988  Comp.  p.  255,  to  ensure  that  the 
Department  has  sufficient  capabilities  to 
respond  to  any  occurrence,  including 
natural  disaster,  military  attack, 
technological  emergency,  or  any  other 
emergency. 

(B)  Management  of  the  Department 
Emergency  Coordination  Center  and 
alternate  facilities; 

(C)  Development  and  promulgation  of 
policies  for  the  Department  regarding 
emergency  preparedness  and  national 
security,  including  matters  relating  to 
anti-terrorism  and  agriculture-related 
emergency  preparedness  planning  both 
national  and  international; 

(D)  Providing  guidance  and  direction 
regarding  issues  of  emergency 
preparedjaess,  disaster  assistance,  and 
national  secmity  to  the  agencies, 
mission  areas,  and  the  State  and  Coimty 
Emergency  Boards; 

(E)  Representing  and  acting  as  liaison 
for  the  Department  in  contacts  with 
other  Federal  entities  and  organizations, 
including  the  Federal  Emergency 
Management  Agency  and  the  National 
Security  Council,  concerning  matters  of 
assigned  responsibilities;  and 

(F)  Oversight  of  the  Department 
continuity  of  operations,  planning,  and 
emergency  relocation  facilities  to  ensure 
that  resources  are  in  a  constant  state  of 
readiness. 

(ii)  Provide  guidance  and  direction  to 
the  Department  Emergency  Coordinator, 
who,  along  with  the  Chief  Economist,  is 
responsible  for  coordinating  the 
preparation  of  Department  estimates  of 
agricultural  losses  ft'om  natural  disaster. 

(iii)  Coordinate  Department 
responsibilities  under  disaster 
assistance  authorities,  including  the 
Chemical  Stockpile  Emergency 
Preparedness  Program,  the  Federal 


Radiological  Emergency  Response  Plan, 
the  Federal  Response  Plan,  the  National 
Oil  and  Hazardous  Substance  Pollution 
Contingency  Plan,  and  other  Federal 
emergency  response  plans. 

(10)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  imder  his  or  her 
authority,  to  exercise  the  authority  of 
the  Secretary  of  Agriculture  pinsuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standards  and  section  1-601  of 
Executive  Order  12088,  3  CFR,  1978 
Comp.,  p.  243,  to  enter  into  an  inter- 
agency agreement  with  the  United 
St.ites  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
sea.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251,  et  seq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  et  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.); 

(vii)  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  efseg.);and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(11)  Related  to  management,  (i) 
Administer  a  productivity  program  in 
accordance  with  Executive  Order  12089, 
3  CFR,  1979  Comp.,  p.  246,  and  other 
policy  and  procfedinal  directives  and 
laws  to: 

(ii)  Develop  strategies  to  improve 
processes  with  respect  to  administrative 
and  associated  financial  activities  of  the 
Department  and  make  recommendations 
to  the  Secretary. 

(iii)  Improve  Departmental 
management  by:  performing 
management  studies  and  reviews  in 
response  to  agency  requests  for 
assistance;  enhancing  management 
decision  making  by  developing  and 


applying  analytic  techniques  to  address 
particular  administrative  operational 
and  management  problems;  searching 
for  more  economical  or  effective 
approaches  to  the  conduct  of  business; 
developing  and  revising  systems, 
processes,  work  methods  and 
techniques;  and  imdertaking  other 
efforts  to  improve  the  management 
effectiveness  and  productivity  of  the 
Department. 

(iv)  Coordinate  Departmental 
Administration  strategic  planning  and 
budget  coordination  activities  on  behalf 
of  the  Assistant  Secretary. 

(12)  Related  to  conflict  management. 
(i)  E>esignate  the  senior  official  to  serve 
as  the  Department  Dispute  Resolution 
Specialist  under  the  Administrative 
Dispute  Resolution  Act  of  1996,  5  U.S.C. 
571,  et  seq.,  and  provide  leadership, 
direction  and  coordination  for  the 
Department's  conflict  prevention  and 
resolution  activities; 

(ii)  Issue  Departmental  regulations, 
policies,  and  procedures  relating  to  the 
use  of  Alternative  Dispute  Resolution 
(ADR)  to  resolve  employment 
complaints  and  grievances,  workplace 
disputes.  Departmental  program 
disputes,  and  contract  and  procinement 
disputes; 

(iii)  Provide  ADR  services  for: 

(A)  The  Secretary  of  Agriculture; 

(B)  The  general  officers  of  the 
Department; 

(C)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 

(D)  Any  other  officer  or  agency  of  the 
Department  as  may  be  agreed. 

(iv)  Develop  and  issue  standards  for 
mediators  and  other  ADR  neutrals 
utilized  by  the  Department; 

(v)  Coordinate  ADR  activities 
throughout  the  Department;  and 

(vi)  Monitor  Agency  ADR  programs 
and  report  at  least  annually  to  the 
Secretary  on  the  Department's  ADR 
activities;  and 

(13)  Related  to  ethics.  The  Ethics 
function  in  the  U.S.  Department  of 
Agricultiu-e  is  under  the  authority  of  the 
Assistant  Secretary  for  Administration 
for  purposes  of  general  supervision 
only.  The  Assistant  Secretary  does  not 
have  any  authority  over  the  functions 
exercised  by  the  Director,  Office  of 
Ethics,  pursuant  to  the  Director's 
responsibilities  as  Designated  Agency 
Ethics  Official  imder  the  Office  of 
Government  Ethics  regulations  at  5  CFR 
part  2638. 

(14)  Related  to  budget  and  finance. 
Exercise  general  financial  and  budget 
authority  over  all  organizations  assigned 
to  the  Assistant  Secretary  for 
Administration. 


(15)  Related  to  defense.  Provide 
internal  administrative  management  and 
support  services  for  the  defense  program 
of  the  Department. 

(16)  Related  to  the  Board  of  Contract 
Appeals.  Provide  administrative 
supervision  of  the  Board  of  Contract 
Appeals.  No  review  by  the  Assistant 
Secretary  for  Administration  of  the 
merits  of  appeals  or  of  decisions  of  the 
Board  is  authorized  and  the  Board  shall 
be  the  representative  of  the  Secretary  in 
such  matters. 

(17)  Related  to  hazardous  materials 
management:  (i)  Serve  on  the  USDA 
Hazardous  Materials  Policy  Coimcil. 

(ii)  Recommend  actions  and  policies 
that  enable  USDA  offices  of  assigned 
responsibility  to  comply  with  the  intent, 
piuposes:  and  standards  of 
environmental  laws  for  pollution 
prevention,  control,  and  abatement. 

(iii)  Consult  with  the  United  States 
Environmental  Protection  Agency  and 
other  appropriate  Federal  agencies  in 
developing  pollution  prevention, 
control,  and  abatement  policies  and 
programs  relating  to  matters  of  assigned 
responsibility. 

(iv)  Present,  in  coordination  with  the 
Chairman  of  the  USDA  Hazardous 
Materials  Policy  Council,  the  USDA 
Hazardous  Waste  Management 
Appropriation  budget  request  to  the 
Office  of  Management  and  Budget  and 
to  Congress. 

(b)  The  following  authorities  are 
reserved  to  the  Secretary  of  Agriculture: 

(1)  Related  to  human  resources 
management.  Make  final  determinations 
in  the  following  areas: 

(i)  Separation  of  employees  for 
seciuity  reasons; 

(ii)  Restoration  to  duty  of  employees 
following  suspension  fi-om  duty  for 
secmity  reasons; 

(iii)  Reinstatement  or  restoration  to 
duty  or  the  employment  of  any  person 
separated  for  secmity  reasons;  and 

(iv)  Issuance  of  temporary  certificates 
to  occupy  sensitive  positions. 

(2)  [Reserved] 

§2.28    [Amended] 

4.  Section  2.28  is  amended  by  revising 
the  reference  in  paragraph  (b)(5)(ii)  "the 
Office  of  Information  Resources 
Management    to  read  "the  Office  of  the 
Chief  Information  Officer." 

5.  In  subpart  E,  §  2.37  is  removed,  and 
subpart  E  is  reserved;  and  in  subpart  D, 
a  new  §  2.37  is  added  to  read  as  follows: 

§2.37    Chief  Information  Officer. 

(a)  Delegation.  The  Chief  Information 
Officer,  under  the  supervision  of  the 
Secretary,  is  responsible  for  executing 
the  duties  enumerated  in  Public  Law 
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104-106  for  agency  Chief  Information 
Officers,  as  follows: 

(1)  Reporting  directly  to  the  Secretary 
of  Agriculture  regarding  information 
technology  matters. 

(2)  Overseeing  all  information 
technology  and  information  resource 
miinagement  activities  relating  to  the 
programs  and  operations  of  the 
Department  and  component  agencies. 
This  oversight  includes  approving 
information  technology  investments, 
monitoring  and  evaluating  the 
performance  of  those  investments  and 
information  resource  management 
activities,  approval  of  all  architectures 
and  components  thereto  and 
determining  whether  to  continue, 
modify,  or  terminate  an  information 
technology  program  or  project.  • 

(3)  Providing  advice  and  other 
assistance  to  the  Secretary  and  other 
senior  management  persoimel  to  ensure 
that  information  technology  is  acquired 
and  managed  for  the  Department 
consistent  with  chapter  35  of  title  44, 
United  States  Code  (Coordination  of 
Federal  Information  Policy). 

(4)  Developing,  implementing,  and 
maintaining  a  sound  and  integrated 
Departmentwide  information 
technology  architectiue. 

(5)  Promoting  the  effective  and 
efficient  design  and  operation  of  all 
major  information  resources 
management  processes  for  the 
Department,  including  improvements  to 
work  processes  of  the  Department. 

(6)  Approving  the  acquisition  or 
procurement  of  information  technology 
resources  by,  or  on  behalf  of,  any 
Department  agency  or  office. 

(7)  Providing  guidance  and  assistance 
to  Department  procurement  persoimel 
with  respect  to  information  technology 
acquisition  strategy  and  policy. 

(8)  The  Chief  Information  Officer  is 
designated  the  Major  Information 
Technology  Systems  Executive  in  USDA 
to  integrate  and  imify  the  management 
process  for  the  Department's  major 
information  technology  system 
acquisitions  and  to  monitor 
implementation  of  the  policies  and 
practices  set  forth  in  Circular  A-109, 
Major  Systems  Acquisitions,  for 
information  technology.  This  includes 
the  authority  to: 

(i)  Ensure  that  0MB  Circular  A-109  is 
effectively  implemented  for  information 
technology  systems  in  the  Department 
and  that  the  management  objectives  of 
the  Circidar  are  realized; 

(ii)  Review  the  program  management 
of  each  major  information  technology 
system  acquisition; 

(iii)  Approve  the  appointment  of  the 
program  manager  for  each  major 


information  technology  systems 
acquisition;  and 

(iv)  Designate  any  Departmental 
information  technology  acquisition  as  a 
major  system  acquisition  under  OMB 
Circular  A-109. 

(9)  On  an  annual  basis: 

(i)  Assessing  Departmentwide 
persoimel  requirements  regarding 
knowledge  and  skill  in  information 
resources  management,  and  the 
adequacy  of  such  requirements,  to 
achieve  the  performance  goals 
established  for  information  resources 
management. 

(ii)  Developing  strategies  and  specific 
plans  for  hiring,  training,  and 
professional  development  at  the 
executive  and  management  level  to  meet 
persoimel  information  technology 
personnel  requirements. 

(iii)  Reporting  to  the  Secretary  on 
progress  made  in  improving  information 
resources  management  capability. 

(10)  The  Chief  Information  Officer  is 
designated  as  the  senior  official  to  carry 
out  the  responsibilities  of  the 
Department  under  chapter  35  of  title  44, 
United  States  Code  (Coordination  of 
Federal  Information  Policy),  including: 

(i)  Ensuring  that  the  information 
policies,  principles,  standards, 
guidelines,  rules  and  regulations 
prescribed  by  the  Office  of  Management 
and  Budget  are  appropriately 
implemented  within  the  Department; 

(li)  Reviewing  proposed  Department 
reporting  and  record  keeping 
requirements,  including  those  contained 
in  rules  and  regulations,  to  ensiu'e  that 
they  impose  the  minimum  burden  upon 
the  public  and  have  practical  utility  for 
the  Department; 

(iii)  Developing  and  implementing 
procedures  for  assessing  the  burden  to 
the  public  and  costs  to  the  Department 
of  information  requirements  contained 
in  proposed  legislation  affecting 
Department  programs;  and 

(iv)  Assisting  the  Office  of 
Management  and  Budget  in  the 
performance  of  its  functions  assigned 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  including 
review  of  Department  information 
activities. 

(11)  The  Chief  Information  Officer  is 
responsible  for: 

(i)  Providing  Departmentwide 
guidance  and  direction  in  planning, 
developing,  documenting,  and 
managing  applications  software  projects 
in  accordance  with  Federal  and 
Department  information  processing 
standards,  procedures,  and  guidelines; 

(ii)  Providing  Departmentwide 
guidance  and  direction  in  all  aspects  of 
information  technology,  including 
feasibility  studies;  economic  analyses; 


systems  design;  acquisition  of 
equipment,  software,  services,  and 
timesharing  arrangements;  systems 
installation;  systems  performance  and 
capacity  evaluation;  and  security. 
Monitoring  these  activities  for'agencies' 
major  systems  development  efforts  to 
assure  effective  and  economic  use  of 
resources  and  compatibility  among 
systems  of  various  agencies  when 
required; 

(iii)  Managing  the  Department 
Computer  Centers,  with  the  exception  of 
the  National  Finance  Center,  including 
setting  rates  to  recover  the  cost  of  goods 
and  services  within  approved  policy 
and  funding  levels; 

(iv)  Reviewing  and  evaluating 
information  technology  activities  related 
to  delegated  functions  to  assure  that 
they  conform  to  all  applicable  Federal 
and  Department  information  technology 
management  policies,  plans,  standards, 
procedures,  and  guidelines; 

(v)  Designing,  developing, 
implementing,  and  revising  systems, 
processes,  work  methods,  and 
techniques  to  improve  the  management 
and  operational  effectiveness  of 
information  resources; 

(vi)  Administering  the  Departmental 
records,  forms,  reports  and  Directives 
Management  Programs; 

(vii)  Managing  all  aspects  of  the 
USDA  Telecommunications  Program 
including  planning,  development, 
acquisition,  and  use  of  equipment  and 
systems  for  voice  and  data 
communications,  excluding  the  actual 
procurement  of  data  transmission 
equipment,  software,  maintenance,  and 
related  supplies; 

(viii)  Managing  Departmental 
teleconununications  contracts; 

(ix)  Providing  technical  advice 
throughout  the  Department; 

(x)  Implementing  a  program  for 
applying  information  resources 
management  technology  to  improve 
productivity  in  the  Department; 

(xi)  Planning,  developing,  installing, 
and  operating  computer-based  systems 
for  message  exchange,  scheduling, 
computer  conferencing,  and  other 
applications  of  office  automation 
technology  which  can  be  commonly 
used  by  multiple  Departinent  agencies 
and  offices; 

(xii)  Representing  the  Department  in 
contacts  with  the  General  Accounting 
Office,  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  the  National 
Institute  for  Science  and  Technology, 
and  other  organizations  or  agencies  on 
matters  related  to  delegated 
responsibilities;  and 

(xiii)  Review,  clear,  and  coordinate  all 
statistical  forms,  survey  plans,  and 


reporting  and  record  keeping 
requirements  originating  in  the 
Department  and  requiring  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520). 

(12)  Implementing  policies 
established  pursuant  to  paragraphs 
(a)(1)  through  (11)  of  this  section  by: 

(i)  Disposing  of  information 
technology  that  is  acquired  by  a 
Department  agency  in  violation  of 
procedures  or  standards  for  the 
Department  Information  Systems 
Technology  Architecture; 

(ii)  Establishing  information 
technology  and  information  resources 
management  performance  standards  for 
agency  Chief  Information  Officers, 
information  resoiurces  managers,  and 
project  managers  to  be  used  in  the 
performance  appraisal  process; 

(iii)  Approving  the  selection  of  agency 
Chief  Information  Officers  and  agency 
major  information  technology  system 
project  managers  in  accordance  with 
criteria  to  be  promulgated  by  the  Chief 
Information  Officer; 

(iv)  Provide  recommendations  to 
Agency  Heads  for  the  removal  or 
replacement  of  information  technology 
project  managers,  when,  in  the  opinion 
of  the  Chief  Information  Officer, 
applicable  laws  and  policies  are  being 
violated,  or,  when  the  cost,  schedule,  or 
performance  of  an  information 
technology  project  would  indicate 
management  deficiencies; 

(v)  Withdrawing  agencies'  authority  to 
obligate  funds  on  Information 
Technology  programs  or  projects  if  the 
agency  violates  the  Chief  Information 
Officer  policies,  standards,  or 
Department  Information  Systems 
Technology  Architecture; 

(vi)  Requiring  agencies  to  validate  and 
verify  major  information  technology 
systems  through  the  use  of  an  existing 
contract  for  such  purpose  designated  by 
the  Chief  Information  Officer;  and 

(vii)  Requiring  approval  by  the  Chief 
Information  Officer  of  any  proposed 
acquisition  of  information  technology 
(whether  through  the  award  or 
modification  of  a  procurement  contract, 
a  cooperative  or  other  agreement  with  a 
non-Federal  party,  or  an  interagency 
agreement)  to  ensure  technical 
conformance  to  the  Department 
technical  architecture. 

(13)  Provide  management  and 
operational  support  to  the  Secretary  of 
Agriculture;  the  general  staff  offices;  the 
offices  and  agencies  reporting  to  the 
Assistant  Secretary  for  Administration 
and  for  any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed.  As 
used  in  this  section,  such  support 
services  shall  include: 


(i)  Information  technology  services,  as 
listed  in  paragraph  (a)(ll)(v)  of  this 
section  with  authority  to  take  actions 
required  by  law  or  regulation  to  perform 
such  services;  and 

(ii)  Forms  management,  files 
management,  and  directives 
management  with  authority  to  take 
actions  required  by  law  or  regulation  to 
perform  such  services. 

(b)  [Reserved) 

Subpart  P— Delegations  of  Authorit)^ 
by  the  Assistant  Secretary  for 
Administration 

6.-7.  A  new  §  2.88  is  added  to  read  as 
follows: 

§  2.88    Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

(a)  Delegations.  Pursuant  to  §  2.24 
(a)(3),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization: 

(1)  The.Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
under  the  supervision  of  the  Assistant 
Secretary  for  Administration,  has 
specific  responsibilities  imder  the  Small 
Business  Act,  15  U.S.C.  644(k).  These 
duties  include  being  responsible  for  the 
following: 

(i)  Administering  the  Department's 
small  and  disadvantaged  business 
activities  related  to  procurement 
contracts,  minority  bank  deposits,  and 
grants  and  loan  activities  affecting  small 
and  minority  businesses  including 
women-owned  business,  and  the  small 
business,  small  minority  business,  and 
small  women-owned  business 
subcontracting  programs; 

(ii)  Providing  Departmeritwide  liaison 
and  coordination  of  activities  related  to 
small,  small  disadvantaged,  and 
women-owned  businesses  with  the 
Small  Business  Administration  and 
others  in  public  and  private  sector; 

(iii)  Developing  policies  and 
procedures  required  by  the  applicable 
provision  of  the  Small  Business  Act,  as 
amended,  to  include  the  establishment 
of  goals;  and 

(iv)  Implementing  and  administering 
programs  described  under  sections  8 
and  15  of  the  Small  Business  Act,  as 
amended  (15  U.S.C.  637  and  644). 

(b)  (Reserved) 

8.  Section  2.89  is  revised  to  read  as 
follows: 

§  2.89    Director,  Office  of  Civil  Rights. 
(a)  Delegations.  Pursuant  to  §  2.24 
(a)(4),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Civil  Rights: 


(1)  Provide  overall  leadership, 
coordination,  and  direction  for  the 
Department's  programs  of  civil  rights, 
including  program  delivery  compliance 
and  equal  employment  opportunity, 
with  emphasis  on  the  following: 

(i)  Actions  to  enforce  Title  VI  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  prohibiting  discrimination  in 
federally  assisted  programs; 

(ii)  Actions  to  enforce  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended,  42 
U.S.C.  2000e.  prohibiting  discrimination 
in  Federal  employment; 

(iii)  Actions  to  enforce  Title  IX  of  the 
Education  Amendments  of  1972,  20 
U.S.C.  1681  et  seq.,  prohibiting 
discrimination  on  the  basis  of  sex  in 
USDA  education  programs  and 
activities  funded  by  the  Department; 

(iv)  Actions  to  enforce  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6102,  prohibiting  discrimination  on  the 
basis  of  age  in  USDA  programs  and 
activities  funded  by  the  Department; 

(v)  Actions  to  enforce  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  794,  prohibiting 
discrimination  against  individuals  with 
disabilities  in  USDA  programs  and 
activities  funded  by  the  Department; 

(vi)  Actions  to  enforce  section  504  of 
the  Rehabihtation  Act  of  1973,  as 
amended,  29  U.S.C.  794,  prohibiting 
discrimination  against  individuals  with 
disabiUties  in  USDA  conducted 
programs; 

(vii)  Actions  to  enforce  Title  n  of  the 
Americans  with  Disabilities  Act  of  1990, 
as  amended,  42  U.S.C.  12131,  et  seq., 
prohibiting  discrimination  against 
individuals  with  disabilities  in  State 
and  local  government  services. 

(viii)  Actions  to  enforce  related 
Executive  Orders,  Congressional 
mandates,  and  other  laws,  rules,  and 
regulations,  as  appropriate; 

(ix)  Actions  to  develop  and  monitor 
compliance  in  the  Department's  Federal 
Women's  Program;  and 

(x)  Actions  to  develop  and  monitor 
the  Department's  Hispanic  Employment 
Program. 

(2)  Evaluate  Departmental  agency 
programs,  activities,  and  impact 
statements  for  civil  rights  concerns. 

(3)  Provide  leadership  and  coordinate 
Department  agencies  and  systems  for 
targeting,  collecting,  analyzing,  and 
evaluating  program  participation  data 
and  equal  employment  opportunity 
data. 

(4)  Provide  leadership  and  coordinate 
Departmentwide  programs  of  public 
notification  regarding  the  availability  of 
USDA  programs  on  a  nondiscriminatory 
basis. 

(5)  Coordinate  with  the  Department  of 
Justice  on  matters  relating  to  Title  VI  of 
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the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d).  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1681,  et 
seq),  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  except  those  matters  in 
litigation,  including  administrative 
enforcement  actions,  which  shall  be 
coordinated  by  the  Office  of  the  General 
Counsel. 

(6)  Coordinate  with  the  Department  of 
Health  and  Human  Services  on  matters 
relating  to  the  Age  Discrimination  Act  of 
1975,  42  U.S.C.  6102,  except  those 
matters  in  litigation,  including 
administrative  enforcement  actions, 
which  shall  be  coordinated  by  the  Office 
of  the  General  Counsel. 

(7)  Order  proceedings  and  hearings  in 
the  Department  pursuant  to  §§  15.9(e) 
and  15.86  of  this  title  which  concern 
consolidated  or  joint  hearings  within 
the  Department  or  with  other  Federal 
departments  and  agencies. 

(8)  Order  proceedings  and  hearings  in 
the  Department  pursuemt  to  §  15.8  of 
this  tide  after  the  program  agency  has 
advised  the  applicant  or  recipient  of  his 
or  her  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means. 

(9)  Issue  orders  to  give  a  notice  of 
hearing  or  the  opportunity  to  request  a 
hearing  pursuant  to  part  15  of  this  title; 
arrange  for  the  designation  of  an 
Administrative  Law  Judge  to  preside 
over  any  such  hearing;  and  determine 
whether  the  Administrative  Law  Judge 
so  designated  will  make  an  initial 
decision  or  cerdfy  the  record  to  the 
Secretary  of  Agriculture  with  his  or  her 
recommended  findings  and  proposed 
action. 

(10)  Authorize  the  taking  of  action 
pursuant  to  §  15.8(a)  of  this  tide  relating 
to  compliance  by  "other  means 
authorized  by  law." 

(11)  Make  determinations  required  by 
§  15.8(d)  of  this  tide  that  compliance 
cannot  be  seciu«d  by  voluntary  means, 
and  then  take  action,  as  appropriate. 

(12)  Make  determinations,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
Genered  Counsel,  that  program 
complaint  investigations  performed 
imder  §  15.6  of  this  title  establish  a 
proper  basis  for  findings  of 
discrimination,  and  that  actions  taken  to 
correct  such  findings  are  adequate. 

(13)  Perform  investigations  and  make 
final  determinations,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  on  both  the  merits  and 
required  corrective  action,  as  to 
complaints  filed  under  part  15d  of  this 
title. 

(14)  Conduct  investigations  and 
compliance  reviews  Departmentwide. 


(15)  Develop  regxdations,  plans,  and 
procediu-es  necessary  to  carry  out  the 
Department's  civil  rights  programs, 
including  the  development, 
implementation,  and  coordination  of 
Action  Plans. 

(16)  Coordinate  the  Department's 
affirmative  employment  program, 
special  emphasis  programs,  Federal 
Equal  Opportunity  Recruitment 
Program,  equal  employment 
opportimity  evaluations,  and 
development  of  policy. 

(17)  Provide  liaison  on  equal 
employment  opportunity  programs  and 
activities  with  the  Equal  Employment 
Opportunity  Commission  and  the  Office 
of  Personnel  Management. 

(18)  Monitor,  evaluate,  and  report  on 
agency  compliance  with  established 
policy  and  Executive  Orders  which 
further  the  participation  of  historically 
Black  colleges  and  universities,  the 
Hispanic-serving  institutions,  1994 
tribal  land  grant  institutions,  and  other 
colleges  and  universities  with 
substantial  minority  group  enrollment 
in  Departmental  programs  and 
activities. 

(19)  Is  designated  as  the  Department's 
Director  of  Equal  Employment 
Opportunity  with  authority  to  perform 
the  functions  and  responsibilities  of  that 
position  under  29  CFR  part  1614, 
including  the  authority  to  make  changes 
in  programs  and  procedures  designed  to 
eliminate  discriminatory  practices  and 
improve  the  Department's  program  for 
Equal  Employment  Opportunity,  to 
provide  equal  employment  opportunity 
services  for  managers  and  employees, 
and  to  make  final  agency  decisions,  after 
legal  sufficiency  reviews  by  the  Office  of 
the  General  Counsel,  on  EEO  complaints 
by  Department  employees  or  applicants 
for  employment  and  order  such 
corrective  measures  in  such  complaints 
as  may  be  considered  necessary, 
including  the  recommendation  for  such 
disciplinary  action  as  is  warranted 
when  an  employee  has  been  found  to 
have  engaged  in  a  discriminatory 
practice. 

(20)  Maintain  liaison  with  historically 
Black  colleges  and  universities,  the 
Hispanic-serving  institutions,  1994 
tribal  land  grant  institutions,  and  other 
colleges  and  imiversities  with 
substantial  minority  group  enrollment, 
and  assist  Department  agencies  in 
strengthening  such  institutions  by 
facilitating  institutional  participation  in 
Department  programs  and  activities  and 
by  encouraging  minority  students  to 
pursue  cturicula  that  could  lead  to 
careers  in  the  food  and  agricultural 
sciences. 

(21)  Administer  the  Department's  EEO 
Program. 


(22)  Oversee  and  manage  the  EEO 
coimseling  function  for  the  Department. 

(23)  Administer  the  discrimination 
appeals  and  complaints  program  for  the 
Department,  including  all  formal 
individual  or  group  appeals,  where  the 
system  provides  for  an  avenue  of  redress 
to  the  Department  level,  Equal 
Employment  Opportunity  Conunission, 
or  other  outside  authority. 

(24)  Process  formal  EEO 
discrimination  complaints,  up  to  the 
appellate  stage,  by  employees  or 
applicants  for  employment. 

(25)  Investigate  Department  EEO  and 
program  discrimination  complaints. 

(26)  Issue  Departmental  regulations, 
policies  and  procedures  relating  to  the 
use  of  Alternative  Dispute  Resolution  to 
resolve  employment  and  program 
discrimination  complaints. 

(27)  Make  final  decisions,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Coiuisel,  on  both  EEO  and 
program  discrimination  complaints, 
except  in  those  cases  where  the 
Director.  Office  of  Civil  Rights,  has 
participated  in  the  events  that  gave  rise 
to  the  matter. 

(28)  Order  such  corrective  measures 
in  EEO  complaints  as  may  be 
considered  necessary,  including  the 
recommendation  for  such  disciplinary 
action  as  is  warranted  when  an 
employee  has  been  found  to  engage  in 
a  discriminatory  practice. 

(29)  Provide  liaison  on  EEO  matters 
concerning  complaints  and  appeals  with 
Department  agencies  and  Department 
employees. 

(30)  Make  final  determinations,  or 
enter  into  setUement  agreements,  after 
legal  sufficiency  reviews  by  the  Office  of 
the  General  Counsel,  on  discrimination 
complaints  in  conducted  programs 
subject  to  the  Equal  Credit  Opportimity 
Act. 

(31)  Require  corrective  action  on 
findings  of  discrimination  on  program 
complaints  and  recommend  to  the 
Secretary  that  relief  be  granted  under  7 
U.S.C.  6998(d).  notwithstanding  the 
finality  of  National  Appeals  Divisions 
decisions. 

(32)  Provide  civil  rights  and  equal 
employment  opportunity  support 
services,  except  for  the  equal 
emplojmient  opportunity  support 
services  provided  by  the  Office  of 
Human  Resources  Management,  with 
authority  to  take  actions  required  by  law 
or  regulation  to  perform  such  services 
for: 

(i)  The  Secretary  of  Agricidtxue; 

(ii)  The  general  officers  of  the 
Department; 

(lii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 


(iv)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed, 
(b)  (Reserved] 

9.  Section  2.90  is  revised  to  read  as 
follows: 

S  2.90    Director,  Office  of  Outreach. 

(a)  Delegations.  Pursuant  to  §  2.24 
(a)(5),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Outreach. 

(1)  Develop  policy  guidelines  and 
implement  a  Departmental  outreach 
program  which  delivers  services  to  the 
traditionally  imder-served  customers. 

(2)  Administer  and  provide 
leadership,  direction,  coordination,  and 
monitoring  for  the  Small  Farmer 
Outreach  Training  and  Technical 
Assistance  program,  i.e.  Outreach  and 
Technical  Assistance  Grants  to  Socially 
Disadvantaged  Farmers  and  Ranchers 
Program,  including  the  authority  to 
make  grants  and  enter  into  contracts  and 
other  agreements  pursuant  to  7.  U.S.C. 
2279  (a). 

(3)  Develop  a  strategic  outreach  plan 
for  the  Department  which  coordinates 
the  goals,  objectives  and  expectations  of 
mission  area  outreach  programs. 

(4)  Coordinate  the  dissemination/ 
commimication  of  all  outreach 
information  fi-om  the  Department  and  its 
mission  areas  ensuring  its  transmission 
to  as  wide  a  public  spectrum  as 
possible. 

(5)  Serve  as  the  Department's  official 
outreach  spokesperson. 

(6)  Provide  coordination  and 
oversight  of  agency  outreach  activities 
including  the  establishment  of  outreach 
councils. 

(7)  Develop  a  system  to  monitor  the 
delivery  of  outreach  grants  and  funding. 

(8)  Report  agency  outreach  status, 
accomplishments  and  make 
recommendations  to  the  Assistant 
Secretary  for  Administration. 

(b)  [Reserved] 

10.  Section  2.91  is  revised  to  read  as 
follows: 

§  2.91    Director,  Office  of  Operations. 

(a)  Delegations.  Pursuant  to  §  2.24 
(a)(6),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Operations: 

(1)  Provide  services  for  the 
Department  in  the  following  areas: 

(i)  Acquiring,  leasing,  utilizing, 
constructing,  maintaining,  and 
disposing  of  real  and  personal  property, 
including  control  of  space  assignments, 
in  the  Washington,  D.C.  metropolitan 
area. 

(ii)  Acquiring,  storing,  distributing, 
and  disposing  of  forms;  and 


(iii)  Mail  management  and  all  related 
functions. 

(2)  Operating  centralized 
Departmental  services  to  provide 
printing,  copy  reproducing,  offset 
composing,  supplies,  mail,  automated 
mailing  lists,  excess  property  pool, 
resource  recovery,  shipping  and 
receiving,  forms,  labor  services,  issuing 
of  general  employee  identification 
cards,  supplemental  distributing  of 
Department  directives,  space  allocating 
and  management,  and  related 
management  support. 

(3)  Providing  property  management, 
space  management,  messenger, 
conununications.  and  other  related 
services  with  authority  to  take  actions 
required  by  law  or  regulation  to  perform 
such  services  for: 

(i)  The  Secretary  of  Agricultxu-e; 

(ii)  The  general  officers  of  the 
Department; 

(iii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration; 

(iv)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed;  and 

(v)  Other  federal,  state,  or  local 
government  organizations  on  a  cost 
recovery  basis. 

(4)  Represent  the  Department  in 
contacts  with  other  organizations  or 
agencies  on  matters  related  to  assigned 
responsibilities. 

(5)  Promulgate  Departmental 
regulations,  standards,  techniques,  and 
procedures  and  represent  the 
Department  in  maintaining  the  security 
of  physical  facilities,  self-protection, 
and  warden  services,  in  the  Washington, 
D.C.  metropolitan  area. 

(6)  Provide  internal  administrative 
management  and  support  services  for 
the  defense  program  of  the  Department. 

(b)  [Reserved] 

11.  Section  2.92  is  revised  to  read  as 
follows: 

§  2.92    Director,  Office  of  Human 
Resources  Management. 

(a)  Delegations.  Pursuant  to  §  2.24 
(a)(7),  subject  to  reservations  in 
§  2.24(b)(1),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Hiunan  Resources 
Management: 

(1)  Formulate  and  issue  Department 
policy,  standards,  rules  and  regulations 
relating  to  human  resources 
management. 

(2)  Provide  human  resources 
management  procediu^  guidance  and 
operational  instructions. 

(3)  Set  standards  for  hiunan  resources 
data  systems. 

(4)  hispect  and  evaluate  human 
resources  management  operations  and 


issue  instructions  or  take  direct  action 
to  insure  conformity  with  appropriate 
laws.  Executive  Orders.  Office  of 
Persoimel  Management  rules  and 
regulations,  and  other  appropriate  rules 
and  regulations. 

(5)  Exercise  final  authority  in  all 
human  resources  matters,  including 
individual  cases,  that  involve  the 
jurisdiction  of  more  than  one  General 
Officer,  or  agency  head. 

(6)  Receive,  review,  and  recommend 
action  on  all  requests  for  the  Secretary's 
or  Assistant  Secretary  for 
Administration's  approval  in  human 
resources  matters. 

(7)  Make  final  decisions  on  adverse 
actions  except  in  those  cases  where  the 
Assistant  Secretary  for  Administration 
or  the  Director,  Office  of  Human 
Resources  Management,  has 
participated. 

(8)  Represent  the  Department  in 
human  resources  matters  in  all  contacts 
outside  the  Department. 

(9)  Exercise  specific  authorities  in  the 
following  operational  matters: 

(i)  Waive  repayment  of  training 
expenses  where-an  employee  fails  to 
fulfill  service  agreement; 

(ii)  Establish  or  change  standards  and 
plans  for  awards  to  private  citizens;  and 

(iii)  Execute,  change,  extend,  or 
renew: 

(A)  Labor-Management  Agreements; 
and 

(B)  Associations  of  Management 
Officials'  or  Supervisors'  Agreements. 

(iv)  Represent  any  part  of  the 
Department  in  all  contacts  and 
proceedings  with  the  National  Offices  of 
Labor  Organizations. 

(v)  Change  a  position  (with  no 
material  change  in  duties)  from  one  pay 
system  to  another; 

(vi)  Grant  restoration  rights,  and 
release  employees  with  administrative 
reemployment  rights; 

(vii)  Authorize  any  mass  dismissals  of 
employees  in  the  Washington,  DC 
metropolitan  area; 

(viii)  Approve  "normal  line  of 
promotion"  cases  in  the  excepted 
service  where  not  in  accordance  with 
time-in  grade  criteria; 

(ix)  Make  the  final  decision  on  all 
classification  appeals  filed  with  the 
Department  of  Agriculture; 

(x)  Authorize  all  employment  actions 
(except  nondisciplinary  separations  and 
LWOP)  and  classification  actions  for 
senior  level  and  equivalent  positions 
including  Senior  Executive  Service 
positions  and  special  authority 
professional  and  scientific  positions 
responsible  for  carrying  out  research 
and  development  functions; 

(xi)  Authorize  all  employment  actions 
(except  LWOP)  for  the  following 
positions: 
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(A)  Schedule  C; 

(B)  Non-career  Senior  Executive 
Service  or  equivalent;  and 

(C)  Administrative  Law  Judge. 

(xii)  Make  final  decisions  on  adverse 
actions  for  positions  in  GS-14  and  15  or 
equivalent  and,  as  appropriate, 
redelegate  this  authority  to  the  Heads  of 
Departmental  agencies; 

(xiii)  Authorize  adverse  action  for 
positions  in  the  career  Senior  Executive 
Service  or  equivalent  and,  as 
appropriate,  redelegate  this  authority  on 
a  case  by  case  basis  to  Heads  of 
Departmental  agencies; 

(xiv)  Approve  the  details  of 
Department  employees  to  the  White 
House; 

(xv)  Authorize  adverse  actions  based 
in  whole  or  in  part  on  an  allegation  of 
violation  of  5  U.S.C.  chapter  73. 
subchapter  III,  for  employees  in  the 
excepted  service; 

(xvi)  Authorize  long-term  training  in 
programs  which  require 
Departmentwide  competition;  and 

(xvii)  Initiate  and  take  adverse  action 
in  cases  involving  a  violation  of  the 
merit  system. 

(10)  As  used  in  this  section,  the  term 
hiunan  resources  includes: 

(i)  Position  management; 

(ii)  Position  classification; 
•   (iii)  Employment; 

(iv)  Pay  administration; 

(v)  Automated  human^resources  data 
and  systems; 

(vi)  Hours  of  duty; 

(vii)  Performance  management; 

(viii)  Promotions; 

(ix)  Employee  development; 

(x)  Incentive  programs; 

(xi)  Leave; 

(xii)  Retirement; 

(xiii)  Himian  resource  program 
management  evaluation; 

(xiv)  Social  security; 

(xv)  Life  insurance; 

(xvi)  Health  benefits; 

(xvii)  Unemployment  compensation; 

(xviii)  Labor  management  relations; 

(xrx)  Intramanagement  consultation; 

(xx)  Security; 

(xxi)  Discipline;  and 

(xxii)  Appeals. 

(11)  Provide  hiunan  resource  services, 
as  listed  in  paragraph  (a)(10)  of  this 
section;  and  organizational  support 
services;  with  authority  to  take  actions 
required  by  law  or  regulation  to  perform 
such  services  for: 

(i)  The  Secretary  of  Agriculture; 

(ii)  The  general  officers  of  the 
Department; 

(iii)  The  offices  reporting  to  the 
Assistant  Secretary  for  Administration; 
and 

(iv)  Any  other  officer  or  agency  of  the 
Department  as  may  be  agreed. 


(12)  Maintain,  review,  and  update 
Departmental  delegations  of  authority. 

(13)  Recommend  authorization  of 
organizational  changes  which  occur  in: 

(i)  Departmental  organizations: 

(A)  Agency  or  office; 

(B)  Division  (or  comparable 
component);  and 

(C)  Branch  (or  compcU'able  component 
in  Departmental  centers,  only). 

(ii)  Field  organizations; 

(A)  First  organizational  level;  and 

(B)  Next  lower  organizational  level- 
required  only  for  those  types  of  field 
installations  where  the  establishment, 
change  in  location,  or  abolition  of  same 
requires  approval  in  accordance  with 
Departmental  internal  direction. 

(14)  Formulate  and  promulgate 
Departmental  policies  regarding 
reorganizations . 

(15)  Establish  Departmentwide  safety 
and  health  policy  and  provide 
leadership  in  the  development, 
coordination,  and  implementation  of 
related  standards,  techniques,  and 
procedures,  and  represent  the 
Department  in  complying  with  laws, 
Executive  Orders  and  other  policy  and 
procedural  issuances  and  related  to 
occupational  safety  and  health  within 
the  Department. 

(16)  Represent  the  Department  in  all 
rulemaking,  advisory,  or  legislative 
capacities  on  any  groups,  committees,  or 
Government  wide  activities  that  affect 
the  USDA  Occupational  Safety  and 
Health  Management  Program. 

(17)  Determine  and  provide 
Departmentwide  technical  services  and 
regional  staff  support  for  the  safety  and 
health  programs. 

(18)  Administer  the  computerized 
management  information  systems  for 
the  collection,  processing,  and 
dissemination  of  data  related  to  the 
Department's  occupational  safety  and 
health  programs. 

(19)  Administer  the  administrative 
appeals  process  related  to  the  inclusion 
of  positions  in  the  Testing  Designated 
Position  listing  in  the  Department's 
Drug-Free  Workplace  Program  and 
designate  the  final  appeal  officer  for  that 
Program. 

(20)  Administer  the  Department's 
Occupational  Health  and  Prevention 
Medical  Program,  as  well  as  design  and 
operate  employee  assistance  and 
workers'  compensation  activities. 

(21)  Provide  education  and  training 
on  a  Departmentwide  basis  for  Scifety 
and  health-related  issues  and  develop 
resource  and  operational  manuals. 

(22)  Oversee  and  manage  the 
Department's  administrative  grievance 
program. 

(23)  Make  final  decisions  in  those 
cases  where  an  agency  head  has 


appealed  the  recommended  decision  of 
a  grievance  examiner. 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Assistant 
Secretary  for  Administration: 

(1)  Authorize  organizational  changes 
occurring  in  a  Department  agency  or 
staff  office  which  affect  the  overall 
structure  of  that  service  or  office;  i.e., 
require  a  change  to  that  service  or 
office's  overall  organization  chart. 

(2)  [Reserved] 

12.  A  new  §  2.93  is  added  to  read  as 
follows: 

§  2.93    Director,  Office  of  Procurement, 
Property,  and  Emergency  Preparedness. 

(a)  Delegations.  Pursuant  to  §§  2.24 
{a)(8),  (a)(9),  (a)(10).  and  (a)(ll).  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Administration  to  the  Director,  Office  of 
Procurement,  Property,  and  Emergency 
Preparedness: 

(1)  Promulgate  policies,  standards, 
techniques,  and  procedures,  and 
represent  the  Department,  in  the 
following: 

(i)  Acquisition,  including,  but  not 
limited  to,  the  procurement  of  supplies, 
services,  equipment,  and  construction; 

(ii)  Socioeconomic  programs  relating 
to  contracting; 

(iii)  Selection,  standardization,  and 
simplification  of  program  delivery 
processes  utilizing  contracts; 

(iv)  Acquisition,  leasing,  utilization, 
value  analysis,  construction, 
maintenance,  and  disposition  of  real 
and  personal  property,  including 
control  of  space  assignments; 

(v)  Motor  vehicle  and  aircraft  fleet 
and  other  vehicular  transportation; 

(vi)  Transportation  of  things  (traffic 
management); 

(vii)  Prevention,  control,  and 
abatement  of  pollution  with  respect  to 
Federal  facilities  and  activities  under 
the  control  of  the  Department  (Executive 
Order  12088,  3  CFR.  1978  Comp.,  p. 
243); 

(viii)  Implementation  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4601,  efseq.);  and 

(ix)  Development  and  implementation 
of  energy  management  and 
environmental  actions  related  to 
acquisition  and  procurement,  real  and 
personal  property  management,  waste 
prevention  and  resource  recycling,  and 
logistics.  Maintain  liaison  with  the 
Office  of  the  Federal  Environmental 
Executive,  the  Department  of  Energy, 
and  other  Government  agencies  in  these 
matters. 

(2)  Exercise  the  following  special 
authorities: 

(i)  The  Director,  Office  of 
Procurement,  Property,  and  Emergency 


Preparedness  is  designated  as  the 
Departmental  Debarring  Officer  and 
authorized  to  perform  Uie  functions  of 
48  CFR  part  9,  subpart  9.4  related  to 
procurement  activities,  except  for 
commodity  acquisitions  on  behalf  of  the 
Commodity  Credit  Corporation  (7  CFR 
part  1407),  with  authority  to  redelegate 
suspension  and  debarment  authority  for 
contracts  awarded  under  the  School 
Lunch  and  Surplus  Removal  Programs 
(42  U.S.C.  1755  and  7  U.S.C.  612c); 

(ii)  Conduct  liaison  with  the  Office  of 
Federal  Register  (1  CFR  part  16) 
including  the  making  of  required 
certifications  pursuant  to  1  CFR  part  18; 

(iii)  Maintain  custody  and  permit 
appropriate  use  of  the  official  seal  of  the 
Department; 

(iv)  Establish  policy  for  the  use  of  the 
official  flags  of  the  Secretary  and  the 
Department; 

(v)  Coordinate  collection  and 
disposition  of  personal  property  of 
historical  significance; 

(vi)  Make  information  returns  to  the 
Internal  Revenue  Service  as  prescribed 
by  26  U.S.C.  6050M  and  by  26  CFR 
1.6050M-1  and  such  other  Treasury 
regulations,  guidelines  or  procedures  as 
may  be  issued  by  the  Internal  Revenue 
Service  in  accordance  with  26  U.S.C. 
6050M.  This  includes  making  such 
verifications  or  certifications  as  may  be 
required  by  26  CFR  1.6050M-1  and 
making  the  election  allowed  by  26  CFR 
1.6050M-l(d)(5)(l). 

(vii)  Promulgate  regulations  for  the 
management  of  contracting  and 
procurement  for  information  technology 
and  telecommunication  equipment, 
software,  services,  maintenance  and 
related  supplies;  and 

(viii)  Represent  the  Department  in 
contacts  with  the  General  Accounting 
Office,  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  and  other 
organizations  or  agencies  on  matters 
related  to  assigned  responsibilities;  and 

(ix)  Redelegate,  as  appropriate,  the 
authority  in  paragraph  (a)(10)  of  this 
section  to  agency  Property  Officials  or 
other  qualified  agency  officials  with  no 
power  of  further  redelegation. 

(3)  Exercise  authority  under  the 
Department's  Acquisition  Executive  (the 
Assistant  Secretary  for  Administration) 
to  integrate  and  unify  the  maneigement 
process  for  the  Department's  major 
system  acquisitions  and  to  monitor 
implementation  of  the  policies  and 
practices  set  forth  in  0MB  Circular  A- 
109,  Major  Systems  Acquisitions,  v«th 
the  exception  that  major  system 
acquisitions  for  information  technology 
shall  be  under  the  cognizance  of  the 
Chief  Information  Officer.  This 
delegation  includes  the  authority  to: 


(i)  Insiu*  that  OMB  Circular  A-109  is 
effectively  implemented  in  the 
Department  and  that  the  management 
objectives  of  the  Circular  are  realized; 

(ii)  Review  the  program  management 
of  each  major  system  acquisition, 
excluding  information  technology; 

(iii)  Designate  the  program  manager 
for  each  major  system  acquisition, 
excluding  information  technology;  and 

(iv)  Designate  any  Departmental 
acquisition,  excluding  information 
technology,  as  a  major  system 
acquisition  under  OMB  Circular  A-109. 

(4)  Piusuant  to  Executive  Order 
12931,  3  CFR,  1994  Comp.,  p.  925.  and 
sections  16,  22,  and  37  of  the  Office  of 
Federal  Prociu^ment  Policy  Act,  as 
amended.  41  U.S.C.  414,  418fb),  and 
433,  serve  as  the  Senior  Procurement 
Executive  for  the  Department  with 
responsibility  for  the  following: 

(i)  Prescribing  and  pubUshing 
Departmental  acquisition  policies, 
regulations,  and  procedures; 

(ii)  Taking  any  necessary  actions 
consistent  with  policies,  regulations, 
and  procedures,  with  respect  to 
purchases,  contracts,  leases,  and  other 
transactions; 

(iii)  Designating  contracting  officers; 

(iv)  Establishing  clear  lines  of 
contracting  authority; 

(v)  Evaluating  and  monitoring  the 
performance  of  the  Department's 
procvu«ment  system; 

(vi)  Managing  and  enhancing  career 
development  of  the  Department's 
acquisition  work  force; 

(vii)  Participating  in  the  development 
of  Govemmentwide  procurement 
policies,  regulations  and  standards,  and 
determining  specific  areas  where 
Govemmentwide  performance 
standards  should  be  established  and 
applied; 

(viii)  Developing  unique 
Departmental  standards  as  required, 

(ix)  Overseeing  the  development  of 
procurement  goals,  guidelines,  and 
innovation; 

(x)  Measimng  and  evaluating 
procurement  office  performance  against 
stated  goals; 

(xi)  Advising  the  Assistant  Secretary 
whether  procurement  goals  are  being 
achieved; 

(xii)  Prescribing  standards  for  agency 
Procurement  Executives  and  designating 
agency  Procurement  Executives  when 
these  standards  are  not  met; 

(xiii)  Redelegating,  as  appropriate,  the 
authority  in  paragraph  (a)(5)(i)  of  this 
section  to  agency  Procurement 
Executives  or  other  qualified  agency 
officials  with  no  power  of  further 
redelegation;  and 

(xiv)  Redelegating  the  authorities  in 
paragraphs  (a)(5)(ii).  (iv),  (vi),  and  (vii) 


of  this  section  to  agency  Procurement 
executives  or  other  qualified  agency 
officials  with  the  power  of  further 
redelegation. 

(5)  Represent  the  Department  in 
establishing  standards  for  acquisition 
transactions  within  the  electronic  data 
interchange  environment. 

(6)  PiiTsuant  to  the  Alternative 
Agricultural  Research  and 
Commercialization  Act  of  1990  (7  U.S.C. 
5901-5909).  establish  and  maintain  a 
Preference  List  for  selected  products 
developed  with  commercialization 
assistance  under  7  U.S.C.  5905. 

(7)  Designate  the  Departmental  Task 
Order  Ombudsman  pursuant  to  41 
U.S.C.  253j. 

(8)  Promulgate  Departmental  policies, 
standards,  techniques,  and  procedures 
and  represent  the  Department  in 
maintaining  the  security  of  physical 
facilities  nationwide. 

(9)  Review  and  approve  exemptions 
for  USDA  contracts  and  subcontracts 
from  the  requirements  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7401,  et 
seq.),  the  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C. 
1251,  ef  seq.),  and  Executive  Order 
11738,  3  CFR,  1971-1975  Comp.,  p.  799, 
when  he  or  she  determines  that  the 
paramount  interest  of  the  United  States 
so  requires  as  provided  in  these  acts  and 
Executive  Order  and  the  regulations  of 
the  Environmental  Protection  Agency 
(40  CFR  32.215  (b)). 

(10)  Promulgate  policy  and  obtain  and 
furnish  excess  Federal  personal 
property  in  accordance  with  section  923 
of  Public  Law  104-127,  in  support 
research,  educational,  technical  and 
scientific  activities  or  for  related 
programs,  to: 

(i)  Any  1994  Institutions  (as  defined 
in  section  532  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994,  (Public  Law  103-382;  7  U.S.C.  301 
note)); 

(ii)  Any  Institutions  eligible  to  receive 
funds  under  the  Act  of  August  30,  1890 
(7  U.S.C.  321  et  seq.)  including 
Tuskegee  University;  and 

(iii)  Any  Hispanic-serving  Institutions 
(as  defined  in  sections  316(b)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1059c  (b)). 

(11)  Issuance  of  regulations  and 
directives  to  implement  or  supplement 
the  Federal  Acquisition  Regulations  (48 
CFR  chapters  1  and  4). 

(12)  Issuance  of  regulations  and 
directives  to  implement  or  supplement 
the  Federal  Property  Management 
RegxUations  (41  CFR  chapters  101  and 
102). 

(13)  Exercise  full  Departmentwide 
contracting  and  procurement  authority. 
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(14)  Conduct  acquisitions  with 
authority  to  take  actions  required  by  law 
or  regulation  to  procure  supplies, 
services,  and  equipment  for: 

(i)  The  Secretary  of  Agricultiu-e; 

(ii)  The  general  officers  of  the 
Department; 

(iii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration; 

(iv)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed;  and 

(v)  For  other  federal,  state,  or  local 
government  organizations  on  a  cost 
recovery  basis. 

(15)  Pursuant  to  the  Office  of  Federal 
Procurement  Policy  Act  (Act),  as 
amended  (41  U.S.C.  401.  et  seq.), 
designate  the  Department's  Advocate  for 
Competition  with  the  responsibility  for 
section  20  of  the  Act  (41  U.S.C.  418), 
including: 

(i)  Reviewing  the  procurement 
activities  of  the  Department; 

(ii)  Developing  new  initiatives  to 
increase  full  and  open  competition; 

(iii)  Developing  goals  and  plans  and 
recommending  actions  to  increase 
competition; 

(iv)  Challenging  conditions 
unnecessarily  restricting  competition  in 
the  acquisition  of  supplies  and  services; 

(v)  Promoting  the  acquisition  of 
commercial  items;  and 

(vi)  Designating  an  Advocate  for 
Competition  for  each  procuring  activity 
within  the  Department. 

(16)  Related  to  emergency 
preparedness: 

(i)  Administer  the  Department 
Emergency  Preparedness  Program.  This 
includes  the: 

(A)  Coordination  of  the  assignments 
made  to  the  Department  by  Executive 
Order  12656.  November  18,  1988, 
"Assignment  of  Emergency 
Preparedness  Responsibilities,"  3  CFR, 
1988  Comp.,  p.  255,  to  ensiu-e  that  the 
Department  has  sufficient  capabilities  to 
respond  to  any  occurrence,  including 
natural  disaster,  military  attack, 
technological  emergency,  or  any  other 
emergency. 

(B)  Management  of  the  Department 
Emergency  Coordination  Center  and 
alternate  facilities; 

(C)  Development  and  promulgation  of 
policies  for  the  Department  regarding 
emergency  preparedness  and  national 
security,  including  matters  relating  to 
anti-terrorism  and  agricultxire-related 
emergency  preparedness  planning  both 
national  and  international; 

(D)  Providing  guidance  and  direction 
regarding  issues  of  emergency 
preparedness,  disaster  assistance,  and 
national  security  to  the  agencies, 
mission  areas,  and  the  State  and  Coimty 
Emergency  Boards; 


(E)  Representing  and  acting  as  liaison 
for  the  Department  in  contacts  with 
other  Federal  entities  and  organizations, 
including  the  Federal  Emergency 
Management  Agency  and  the  National 
Seciuity  Coimcil,  concerning  matters  of 
assigned  responsibilities;  and 

(F)  Overseeing  Department  continuity 
of  operations,  planning,  and  emergency 
relocation  facilities  to  ensure  that 
resources  are  in  a  constant  state  of 
readiness. 

(ii)  Provide  guidance  and  direction  to 
the  Department  Emergency  Coordinator, 
who.  along  with  the  Chief  Economist,  is 
responsible  for  coordinating  the 
preparation  of  Department  estimates  of 
agricultural  losses  from  natural  disaster. 

(iii)  Coordinate  the  Department 
responsibilities  under  disaster 
assistance  authorities,  including  the 
Chemical  Stockpile  Emergency 
Preparedness  Program,  the  Federal 
Radiological  Emergency  Response  Plan, 
the  Federal  Response  Plan,  the  National 
Oil  and  Hazardous  Substance  Pollution 
Contingency  Plan,  and  other  Federal 
emergency  response  plans. 

(17)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
sea.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251,etseg.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300F,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  et  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901.  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.); 

(vii)  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Enviroimiental 
Response,  Compensation,  and  Liability 


Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  et  seq.). 

(b)  [Reserved] 

13.  A  new  §  2.94  is  added  to  read  as 
follows: 

§  2.94    Director,  Office  of  Planning  and 
Coordination 

(a)  Delegations.  Pursuant  to  §  2.24 
(a)(12)  and  (a)(13),  the  follovdng 
delegations  of  authority  are  made  by  the 
Assistant  Secretary  for  Administration 
to  the  Director.  Office  of  Planning  and 
Coordination: 

(1)  Administer  a  productivity  program 
in  accordance  with  Executive  Order 
12089,  3  CFR,  1979  Comp.,  p.  246,  and 
other  policy  and  procedural  directives 
and  laws  to: 

(2)  Develop  strategies  to  improve 
processes  with  respect  to  administrative 
and  financial  activities  of  the 
Department  and  make  reconunendations 
to  the  Secretary. 

(3)  Improve  Departmental 
management  by:  performing 
management  studies  and  reviews  in 
response  to  agency  requests  for 
assistance;  enhancing  management 
decision  making  by  developing  and 
applying  analytic  techniques  to  address 
particular  administrative  operational 
and  management  problems;  searching 
for  more  economical  or  effective 
approaches  to  the  conduct  of  business; 
developing  and  revising  systems, 
processes,  work  methods  and 
techniques;  and  undertaking  other 
efforts  to  improve  the  management 
effectiveness  and  productivity  of  the 
Department. 

(4)  Coordinate  Departmental 
Administration  strategic  planning  and 
budget  activities  on  behalf  of  the 
Assistant  Secretary. 

(5)  Oversee  the  Conflict  Prevention 
and  Resolution  Center,  the  Director  of 
which: 

(i)  Serves  as  the  Department's  Dispute 
Resolution  Specialist  under  the 
Administrative  Dispute  Resolution  Act 
of  1996.  5  U.S.C.  571,  et  seq.,  and 
provides  leadership,  direction  and 
coordination  for  the  Department's 
conflict  prevention  and  resolution 
activities; 

(ii)  Provides  ADR  services  for: 

(A)  The  Secretary  of  Agriculture; 

(B)  The  general  officers  of  the 
Department; 

(C)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 

(D)  Any  other  officer  or  agency  of  the 
Department  as  may  be  agreed. 

(iii)  Develops  and  issues  standards  for 
mediators  and  other  ADR  neutrals 
utilized  by  the  Department. 


(iv)  Coordinates  ADR  activities 
throughout  the  Department;  and 

(vi)  Monitors  Agency  ADR  programs 
and  reports  at  least  annu£dly  to  the 
Secretary  on  the  Department's  ADR 
activities. 

(b)  [Reserved! 

14.  A  new  §  2.95  is  added  to  read  as 
follows: 

§  2.95    Director,  Office  of  Ethics. 

(a)  Delegations.  Pursuant  to  the  Office 
of  Goverrunent  Ethics  regulations  at  5 
CFR  part  2638,  and  the  Delegations  of 
Authority  from  the  Secretary  dated 
April  28,  1998,  the  Director,  Office  of 
Ethics,  shall  be  the  USDA  Designated 
Agency  Ethics  Official  and  shall 
exercise  all  authority  pursuant  to  that 
designation. 

(b)  [Reserved] 

15.  A  new  Subpart  Q  is  added  to  read 
as  follows: 

Subpart  Q-Delegations  of  Authority  by 
the  Chief  information  Officer 

§  2.200    Deputy  Chief  Information  Officer. 

Piu-suant  to  §  2.37,  the  following 
delegation  of  authority  is  made  by  the 
Chief  Information  Officer  to  the  Deputy 
Chief  Information  Officer,  to  be 
exercised  only  during  the  absence  or 
unavailability  of  the  Chief  Information 
Officer:  perform  all  duties  and  exercise 
all  powers  which  are  now  or  which  may 
hereafter  be  delegated  to  the  Chief 
Information  Officer. 

For  Subpart  C: 

Dated:  November  28,  2000. 
Dan  Gliclcman, 
Secretary  of  Agriculture. 

For  Subpart  E: 

Dated;  November  28,  2000. 
Ricliard  E.  Rominger, 
Deputy  Secretary  of  Agriculture. 

For  Subpart  P: 

Dated:  November  28,  2000. 
Paul  W.  Fiddick, 
Assistan  t  Secretary  for  A  dministration. 

For  Subpart  Q: 

Dated:  November  28,  2000. 
Ira  L.  Hobbs, 

Acting  Chief  Information  Officer. 
[FR  Doc.  00-31513  Filed  12-12-00;  8:45  am]  • 
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Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC):  Final  Rule— WIC 
Nondiscretionary  Funding 
Modifications  of  P.L  106-224 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
WIC  Program  regulations  to  incorporate 
two  nondiscretionary  funding 
provisions  mandated  by  the  Agricultural 
Risk  Protection  Act  of  2000.  The  first 
change  modifies  the  methodology  used 
to  calculate  the  national  administrative 
grant  per  person,  which  is  used  to 
determine  the  amount  of  WIC  funds  to 
be  used  for  food  benefits  and  nutrition 
services  and  administration  (NSA).  The 
second  change  provides  greater 
flexibility  for  State  agencies  in 
noncontiguous  States  containing  a 
significant  number  of  remote  Indian  or 
Native  villages  by  permitting  them  to 
convert  food  funds  to  cover  allowable 
NSA  costs  incurred  in  providing 
services  and  breastfeeding  support  to 
those  areas. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Daniels,  (703)  305-2746. 
SUPPLEMENTARY  INFORMATION: 

Background 

Why  Is  This  Rule  Being  Promulgated? 

The  Agricidtm-e  Risk  Protection  Act  of 
2000  (Pub.  L.  106-224),  was  enacted  on 
June  20,  2000,  and,  among  other  things, 
mandates  two  modifications  to  WIC 
funding  procedures.  The  first  change 
modifies  the  methodology  used  to 
calculate  the  national  administrative 
grant  per  participant,  which  is  used  to 
determine  the  amount  of  WIC  funds  to 
be  used  for  food  benefits  and  NSA.  This 
change  calls  for  a  revision  of  the 
inflation  rate  calculation  methodology. 
The  second  change  provides  greater 
flexibility  for  State  agencies  in 
noncontiguous  States  containing  a 
significant  number  of  remote  Indian  or 
Native  villages  by  permitting  them  to 
convert  food  funds  to  cover  allowable 
NSA  costs  incurred  in  providing 
services  and  breastfeeding  support  to 
those  areas.  This  provision  recognizes 
the  higher  costs  associated  with  service 
dehvery  to  these  remote  sites. 


Why  Are  no  Comments  Being  Taken  on 
This  Rule  and  Why  Is  It  Effective 
October  1,2000? 

The  changes  to  the  WIC  regulations 
made  by  this  rule  are  mandated  by 
Congress  and  require  no  Agency 
discretion.  Further,  section  263  of  Pub. 
L.  106-224  requires  that  FNS 
promulgate  regulations  to  implement 
these  provisions  as  soon  as  practicable 
after  the  date  of  enactment  without 
regard  to  the  Administrative  Procedure 
Act's  notice  and  comment  provisions  at 
5  U.S.C.  553;  the  Statement  of  Policy  of 
the  Secretary  of  AgriciUture  effective 
July  24, 1971  (36  FR  13804,  July  24, 
1971),  relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 
rulemaking;  and  the  Paperwork 
Reduction  Act  at  44  U.S.C.  chapter  35. 
In  addition,  section  172  of  Pub.  L.  106- 
224  requires  us  to  promulgate  rules  to 
carry  out  the  Act  and  its  amendments 
not  later  than  120  days  after  the  date  of 
enactment.  For  these  reasons,  we  are  not 
taking  public  comment  prior  to 
promulgating  this  rule.  Finally,  section 
244(f)(2)  of  Pub.  L.  106-224  provides 
that  the  WIC  funding  changes  take  effect 
on  October  1,  2000.  Accordingly,  this 
rule  is  effective  October  1.  2000. 

Why  Is  This  Rule  and  Preamble  in 
Question  and  Answer  Format? 

We  have  used  this  opportxmity  to 
rewrite  the  affected  provisions  in  a 
question  and  answer  format  to  improve 
readability.  This  approach  also  complies 
with  the  President's  Executive 
Memorandum  requiring  all  Federal 
regulations  published  after  January  1, 
1999  to  be  in  Plain  Language,  as 
recommended  by  the  National 
Partnership  for  Reinventing 
Government. 

What  Is  the  Change  to  the  Calculation 
of  the  National  Adniinistrative  Grant 
Per  Participant? 

The  national  administrative  grant  per 
person  (AGP)  is  used  in  the  WIC 
funding  formula  to  determine  the 
amount  of  funds  allocated  for:  (1)  Food 
benefits;  and  (2)  NSA  costs.  The  Child 
Nutrition  and  WIC  Reauthorization  Act 
of  1989  (Pub.L.  101-147).  amended 
section  17(h)(1)  of  the  Child  Nutrition 
Act  of  1966  (CNA)  to  require  a  specific 
methodology  be  used  to  calculate  the 
AGP.  (Section  17  of  the  CNA  is  codified 
at  42  U.S.C.  1786.)  This  legislation 
required  the  AGP  for  any  fiscal  year  to 
be  calculated  by  adjusting  the  actual 
national  average  per  participant  grant 
for  fiscal  year  1987  to  reflect  the 
percentage  change  between:  (1)  the 
value  of  the  index  for  State  and  local 
government  purchases  (S&LP),  using  the 
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implicit  price  deflator,  for  the  12-month 
period  ending  June  30,  1986;  and  (2)  the 
estimate  of  the  value  of  the  index  for  the 
12-month  period  ending  Jime  30  of  the 
previous  fiscal  year.  This  index  is 
published  by  the  Department  of 
Commerce,  Bureau  of  Economic 
Analysis  (BEA)  in  the  National  Income 
and  Product  Accoimts  as  a  component 
of  the  Gross  Domestic  Product  (GDP). 

A  potential  concern  is  that  the 
implicit  price  deflator,  although 
appropriate  at  the  time,  is  no  longer  the 
best  index  to  calculate  the  AGP  for  the 
WIG  Program.  The  BEA  recommends  the 
use  of  the  chain-type  price  index  rather 
than  the  implicit  price  deflator  for 
measuring  inflation.  The  Office  of 
Management  and  Budget  (OMB)  also 
requires  the  use  of  the  State  and  Local 
chain-type  price  index  rather  than  the 
implicit  price  deflator  in  projection  of 
State  and  local  costs  in  budget 
estimates.  The  continued  use  of  the 
implicit  price  deflator  in  the  WIC  AGP 
calculations,  rather  than  conversion  to 
the  now  standard  chain-type  price 
index,  is  imdesirable. 

In  addition,  the  primary  problem  of 
using  current  rules  is  that  they  require 
the  AGP  to  be  based  upon  the  1987 
S&LP  data,  including  annual  and 
benchmark  revisions.  Occasionally,  as 
in  1992, 1995  and  1999,  the  National 
Income  and  Product  Accoimts  imdergo 
benchmark  or  comprehensive  revisions. 
These  revisions  typically  involve 
revision  of  the  entire  S&LP  series.  Tlie 
revisions  over  the  last  few  years  have 
led  to  a  downward  shift  in  the  AGP 
from  the  level  it  would  have  been  if  the 
index  had  not  been  revised.  Index 
revisions  cause  instability  in  the  AGP 
because,  although  the  S&LP  continues  to 
rise  from  year  to  year,  the  AGP  has  the 
potential  to  go  down  or  up 
disproportionately  when  the  historical 
series  is  adjusted.  In  txim,  WIC  NSA 
grants  to  State  agencies  are  imstable. 

In  recognition  of  these  concerns, 
section  244(d)  of  Pub.  L.  106-224 
amended  section  17(h}(l)(B){ii}(I)  of  the 
CNA  by  removing  the  requirement  to 
use  the  implicit  price  deflator.  In 
addition,  section  244(d)  amended 
section  17(h)(l)(B)(ii)  to  remove  the 
reference  to  fiscal  year  1987  as  the  base 
year  and  requires  instead  that  the 
adjustment  be  made  to  the  AGP  for  the 
"preceding  fiscal  year"  with  conforming 
changes  to  the  adjustment  methodology. 
This  rule  amends  §  246.16(c)(2)  of  the 
WIC  regulations  to  reflect  these  changes. 


What  Is  the  Additional  Flexibility  for 
State  Agencies  in  Noncontiguous  States 
Containing  a  Significant  Number  of 
Indian  or  Native  Villages? 

In  recognition  of  higher  costs 
associated  with  delivery  of  WIC  services 
to  remote  Indian  and  Native  villages, 
section  244(e)  of  Pub.  L.  106-224  added 
a  new  section  17(h)(5)(D)  to  the  CNA  to 
allow  for  State  agencies  to  convert  food 
funds  to  NSA  funds  to  cover  allowable 
NSA  expenditures  necessary  to  provide 
WIC  services  and. breastfeeding  support 
in  those  areas.  This  new  conversion 
authority  is  limited  to  State  agencies  in 
noncontiguous  States  containing  a 
significant  number  of  Indian  or  Native 
villages. 

Current  conversion  authority, 
described  in  section  17(h)(5)(A)  of  the 
CNA  and  §  246.16(f)  in  Program 
regidations,  allows  for  the  conversion  of 
food  funds  to  NSA  funds  under  two 
conditions:  (1)  An  approved  plan 
outlining  food  cost  reduction  strategies 
and  increases  in  participation  levels 
above  the  FNS-projected  participation 
levels;  and  (2)  actual  participation 
increases  achieved  in  excess  of 
participation  projected  by  FNS. 
Conversion  of  food  funds  to  NSA  funds 
are  allowed  to  the  extent  that  the  funds 
are  used  to  cover  current  year  allowable 
NSA  expenditures  and  the  current  fiscal 
year's  per  participant  NSA  grant  for 
each  State  agency  is  maintained. 

Under  this  new  authority,  food  funds 
may  be  converted  to  NSA  funds  to  the 
extent  the  conversion  is  necessary  to 
cover  expenditures  inciured  in 
providing  services  (including  the  full 
cost  of  air  transportation  and  other 
transportation)  to  remote  Indian  or 
Native  villages  and  to  provide 
breastfeeding  support  in  those  areas. 
This  rule  amends  §  246.16(g)  of  the  WIC 
regulations  to  add  this  new  conversion 
authority.  New  paragraph  (g)(2)  makes 
clear  that  funds  may  only  be  converted 
as  necessary  to  cover  costs  in  providing 
service  and  breastfeeding  support  in 
remote  Indian  or  Native  villages  to  the 
extent  that  they  exceed  the  State 
agency's  NSA  funds,  including  any 
spent  forward  funds,  for  the  fiscal  year. 
This  rule  also  revises  §  246.16(i)  to 
clarify  how  the  converted  funds  will  be 
treated  in  calculating  a  State  agency's 
prior  year  food  grant  and  base  NSA 
grant.  Finally,  this  rule  also  makes  a 
conforming  change  to  §  246.16(f)(2)(i)  to 
incorporate  the  limitation  in  current 
§  246.16(g). 

Section  244  (a)  of  Pub.  L.  106-224 
amended  section  1 7(b)  of  the  CNA  to 
add  a  new  definition  of  "remote  Indian 
or  Native  village."  This  definition  is 
used  both  in  connection  with  the  new 


conversion  authority  and  with  a  new 
provision  concerning  proof  of  residency 
by  residents  of  remote  Indian  or  Native 
villages.  The  new  proof  of  residency 
provision  and  the  definition  of  "remote 
Indian  or  Native  village"  were  added  to 
the  WIC  regulations  by  the  WIC 
Certification  Integrity  final  rule 
(published  on  December  11,  2000). 

Procedural  Matters 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  nde  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review, 
Samuel  Chambers,  Jr. ,  Administrator  of 
the  Food  and  Nutrition  Service  (FNS), 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  only  affect  State  and  local 
WIC  agencies.  Although  some  of  these 
agencies  may  fall  within  the  definition 
of  "small  entities,"  the  number  of 
affected  entities  will  not  be  substantial. 
Further,  the  impact  of  the  changes  on 
small  entities  is  not  significant.  Finally, 
because  this  rule  contains  oidy 
nondiscretionary  provisions  required  by 
statute,  we  coidd  not  consider  any 
alternatives. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  record  keeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
20). 

Executive  Order  12372— 
Intergovernmental  Review  of  Federal 
Programs 

The  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  imder  No.  10.557,  and  is 
subject  to  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  part 
3015,  Subpart  V,  and  final  rule-related 
Notice  published  June  24, 1983  (48  FR 
29114)). 

Executive  Order  12988 — Civil  Justice 
Reform 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 


Justice  Reform.  It  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  imless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  application  of  the  provisions  of 
this  rule,  all  applicable  administrative 
procedures  must  be  exhausted. 

Public  Law  104-4 — Unfunded  Mandates 
Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenmients  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  nde,  section 
205  of  the  UMRA  generally  requires  the 
Food  and  Nutrition  Service  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  that  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  13132 — Federalism 

Executive  Order  13132  does  not 
require  consultation  with  State  and 
local  officials  and  a  federalism  impact 
statement  for  rules  that  are  required  by 
statute.  This  rule  is  required  by  Pub.  L. 
106-244.  Therefore,  we  determined  that 
this  rule  does  not  meet  the  threshold 
criteria  for  further  review  under 
Executive  Order  13132. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations,  Grant  programs — social 
programs,  Indians,  Infants  and  children, 
Maternal  and  child  health.  Nutrition, 
Nutrition  education,  Public  assistance 
irograms,  WIC,  Women. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  246  is  amended  as 
follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  Part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 

2.  In  §246.16: 

a.  Revise  paragraph  (c)(2)  introductory 
text; 

b.  Revise  the  heading  of  paragraph  (f); 

c.  Revise  the  introductory  text  of 
paragraph  (f)(1); 

d.  Revise  paragraph  (f}(2)(i): 

e.  Revise  paragraph  (g); 

f.  Amend  paragraph  (h)  by  revising 
the  paragraph  heading,  removing  the 
reference  to  "paragraph  (f)",  and  adding 
in  its  place  a  reference  to  "paragraphs 
(f)  and  (g)";  and 

g.  Revise  paragraph  (i). 

The  revisions  read  as  follows: 

§  246.16    Distribution  of  funds. 

***** 

(c)*  *  • 

(2)  How  is  the  amount  of  NSA  funds 
determined?  The  funds  available  for 
allocation  to  State  agencies  for  NSA  for 
each  fiscal  year  must  be  sufficient  to 
guarantee  a  national  average  per 
participant  NSA  grant,  adjusted  for 
inflation.  The  amount  of  the  national 
average  per  participant  grant  for  NSA 
for  any  fiscal  year  will  be  an  amoimt 
equal  to  the  national  average  per 
participant  grant  for  NSA  issued  for  the 
preceding  fiscal  year,  adjusted  for 
inflation.  The  inflation  adjustment  will 
be  equal  to  the  percentage  change 
between  two  vaiues.  The  first  is  the 
value  of  the  index  for  State  and  local 
govenunent  purchases,  as  published  by 
the  Bureau  of  Economic  Analysis  of  the 
Department  of  Commerce,  for  the  12- 
month  period  ending  Jime  30  of  the 
second  preceding  fiscal  year.  The 
second  is  the  best  estimate  that  is 
available  at  the  start  of  the  fiscal  year  of 
the  value  of  such  index  for  the  12- 
month  period  ending  June  30  of  the 
previous  fiscal  year.  Fimds  for  NSA 
costs  will  be  allocated  according  to  the 
following  procedure: 
***** 

(f)  How  do  I  qualify  to  convert  food 
funds  to  NSA  funds  based  on  increased 
participation?  {!)  Requirements.  The 
State  agency  qualifies  to  convert  food 
funds  to  NSA  funds  based  on  increased 
participation  in  any  fiscal  year  in  two 
ways: 


(2) 


(i)  To  cover  NSA  expenditures  in  the 
current  fiscal  year  that  exceed  the  State 
agency's  NSA  grant  for  the  current  fiscal 
year  and  any  NSA  funds  which  the  State 
agency  has  spent  forward  into  the 
current  fiscal  year;  and 
*        •        •        *        • 

(g)  How  do  I  qualify  to  convert  food 
funds  to  NSA  funds  for  service  to  remote 
Indian  or  Native  villages?  (1)  Eligible 
State  agencies.  Only  State  agencies 
located  in  noncontiguous  States 
containing  a  significant  number  of 
remote  Indian  or  Native  villages  qualify 
to  convert  food  funds  to  NSA  funds 
under  this  paragraph  (g)  in  any  fiscal 
year. 

(2)  Limitation.  In  the  current  fiscal 
year,  food  funds  may  be  converted  only 
to  the  extent  necessary  to  cover 
expenditxuBS  inciured: 

(i)  In  providing  services  (including 
the  full  cost  of  air  transportation  and 
other  transportation)  to  remote  Indian  or 
Native  villages;  and 

(ii)  To  provide  breastfeeding  support 
in  those  areas  that  exceed  the  State 
agency's  NSA  grant  for  the  current  fiscal 
year  and  any  NSA  funds  which  the  State 
agency  has  spent  forward  into  the 
cinrent  fiscal  year. 

(h)  What  happens  at  the  end  of  the 
fiscal  year  in  which  food  funds  are 
converted?  *   *   * 

(i)  How  do  converted  .funds  affect  the 
calculation  of  my  prior  year  food  grant 
and  base  NSA  grant?  For  purposes  of 
establishing  a  State  agency's  prior  year 
food  grant  and  base  NSA  grant  under 
paragraphs  (c)(2)(i)  and  {c)(3)(i)  of  this 
section,  respectively,  amounts 
converted  from  food  funds  to  NSA 
funds  under  paragraphs  (f)  and  (g)  of 
this  section  and  §  246.14(e)  diuing  the 
preceding  fiscal  year  will  be  treated  as 
though  no  conversion  had  taken  place. 

Dated:  December  7.  2000. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  00-31731  Filed  12-12-00:  8:45  am] 

BtLUNQ  CODE  3410-30-l> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docitet  No.  00-111-1] 

Change  In  Disease  Status  of  Artigas, 
Uruguay,  Because  of  Rinderpest  and 
Foot-and-Mouth  Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
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action:  iDterim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 
products  by  removing  Artigas,  a 
department  in  Uruguay,  from  the  list  of 
regions  considered  to  be  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  are  taking  this  action  because  the 
existence  of  foot-and-mouth  disease  has 
been  confirmed  there.  The  effect  of  this 
action  is  to  prohibit  or  restrict  the 
importation  of  any  riuninant  or  swine 
and  any  fresh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  or 
swine  into  the  United  States  from 
Artigas. 

DATES:  This  interim  rule  was  effective 
October  1,  2000.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  February  12,  2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  00-111-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-111-1. 

You  may  read  any  conunents  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

Fiuthermore,  an  evaluation  in  support 
of  this  action  is  available  for  review  in 
our  reading  room  and  on  the  Internet  at 
http: //www. aphis,  usda.gov/vs/reg- 
request.html,  or  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Glen  Garris,  Supervisory  Staff  Officer, 
Regionalization  Evaluation  Services 
Staff,  National  Center  for  Import  and 
Export,  VS,  APHIS.  4700  River  Road 
Unit  38,  Riverdale,  MD  20737-1231; 
(301)  734-4356. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  declared  free  of  rinderpest  or 
free  of  both  rinderpest  and  FNffl. 
Rinderpest  or  FMD  exists  in  all  other 
regions  of  the  world  not  listed.  Section 
94.11  of  the  regulations  lists  regions  of 
the  world  that  have  been  declared  to  be 
fi-ee  of  rinderpest  and  FMD,  but  are 
subject  to  certain  restrictions  because  of 
their  proximity  to  or  trading 
relationships  with  rinderpest-  or  FMD- 
affected  regions. 

Prior  to  the  effective  date  of  this 
interim  rule,  Uruguay  was  among  the 
listed  regions  in  §§  94.1  and  94.11 
considered  to  be  bee  of  rinderpest  and 
FMD.  However,  on  October  23,  2000,  a 
suspected  outbreak  of  FMD  was 
detected  in  the  Uruguayan  department 
of  Artigas,  a  region  in  northern  Uruguay. 
On  October  26,  2000,  Uruguay's 
Ministry  of  Agriculture,  Livestock  and 
Fisheries  notified  us  with  clinical 
confirmation  of  the  FMD  diagnosis.  On 
November  20,  2000,  Uruguay  sent  a 
team  of  veterinary  officials  to  the  United 
States  to  provide  us  with  detailed 
information  on  the  outbreak  history, 
measiires  taken  to  eradicate  the  disease, 
movement  controls,  monitoring  and 
siu^eiUance,  and  other  relevant 
activities.  Based  on  oui  discussions 
with  Uruguay's  team  of  veterinary 
officials  and  our  own  evaluation) '  we 
have  determined  that:  (1)  FMD  is  not 
known  to  exist  outside  the  department 
of  Artigas;  (2)  Uruguay  maintains  strict 
control  over  the  importation  and 
movement  of  animals  and  animal 
products  from  regions  of  higher  risk  and 
has  established  barriers  to  the  spread  of 
FMD  from  the  department  of  Artigas;  (3) 
Uruguay  maintains  a  surveillance 
system  capable  of  detecting  FMD  should 
the  disease  be  introduced  into  other 
regions  of  the  country;  and  (4)  Uruguay 
has  the  laws,  policies,  and  infrastructiire 
to  detect,  respond  to,  and  eliminate  any 
occurrence  of  FMD.  Consequently,  we 
have  decided  to  remove  the  portion  of 
Uruguay  encompassing  the  department 


>  An  evaluation  has  been  prepared  for  this  action 
and  is  available  from  the  sources  listed  under 
ADDRESSES. 


of  Artigas  from  the  list  of  regions 
recognized  as  free  of  FMD. 

Therefore,  to  protect  the  livestock  of 
the  United  States  from  FMD,  we  are 
amending  the  regulations  in  §  94.1  by 
removing  the  department  of  Artigas 
from  the  list  of  regions  considered  to  be 
free  of  rinderpest  and  FMD.  We  are  also 
removing  Artigas  from  the  list  of  regions 
in  §  94.11  that  are  considered  to  be  free 
of  these  diseases,  but  are  subject  to 
certain  restrictions  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-  or  FMD-affected 
regions.  Other  regions  of  Uruguay  will 
remain  on  the  list  of  regions  considered 
to  be  free  of  rinderpest  and  FMD.  As  a 
result  of  this  action,  the  importation 
into  the  United  States  of  any  ruminant 
or  swine  and  any  fresh  (chilled  or 
frozen)  meat  and  other  products  of 
nuninants  or  swine  that  left  Artigas  on 
or  after  October  1,  2000,  is  prohibited  or 
restricted.  Because  the  disease  may  have 
been  present  in  Artigas  for  some  time 
prior  to  its  detection  on  October  23, 
2000,  we  are  making  these  amendments 
effective  on  October  1,  2000.  The  date 
of  October  1,  2000,  takes  into  account 
the  approximate  incubation  period  for 
FMD  of  14  days,  and  includes  an 
additional  margin  of  safety  based  on 
imcertainty  as  to  how  long  the  affected 
animals  experienced  clinical  signs  of 
the  disease  prior  to  discovery. 

Although  we  are  removing  the 
department  of  Artigas  from  the  list  of 
regions  considered  to  be  free  of 
rinderpest  and  FMD,  we  recognize  that 
Uruguay's  Ministry  of  Agriculture, 
Livestock  and  Fisheries  responded 
immediately  to  the  detection  of  the 
disease  by  imposing  restrictions  on  the 
movement  of  ruminants,  swine,  and 
ruminant  and  swine  products  into  and 
from  the  affected  area  and  initiating 
measures  to  eradicate  the  disease.  At  the 
time  of  publication  of  this  interim  rule, 
it  appears  that  the  outbreak  is  well 
controlled.  Because  of  the  efforts  of  the 
Ministry  of  Agriculture,  Livestock  and 
Fisheries  to  ensure  that  FMD  does  not 
spread  beyond  the  department  of 
Artigas,  we  intend  to  reassess  the 
situation  in  accordance  with  the 
standards  of  the  Office  International  des 
Epizooties.  Additionally,  as  part  of  oiur 
reassessment  process,  over  the  next  12 
months  we  will  conduct  periodic 
inspections  of  Uruguayan  -laughtering 
establishments  and  their  operations  and 
records,  as  well  as  review  relevant 
documentation  maintained  by  the 
Ministry  of  Agriculture,  Livestock  and 
Fisheries.  We  will  also  consider  all 
comments  received  on  this  interim  rule. 
This  reassessment  will  determine 
whether  it  is  necessary  to  continue  to 
prohibit  or  rtestrict  the  importation  of 


ruminants  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  and  other 
products  of  ruminants  or  swine  from 
Artigas,  or  whether  we  can  restore  the 
department  of  Artigas  to  the  list  of 
regions  considered  free  of  rinderpest 
and  FMD. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  FMD  into  the  United 
States.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportimity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the 
regulations  by  removing  the  Uruguayan 
department  of  Artigas  from  the  list  of 
regions  considered  free  of  rinderpest 
and  FMD.  We  are  taking  this  action 
because  Uruguay's  Ministry  of 
Agricultiu^  has  reported  cases  of  FMD 
in  that  region.  This  action  prohibits  or 
restricts  the  importation  into  the  United 
States  of  any  ruminant  or  swine  and  any 
fresh  (chilled  or  frozen)  meat  and  other 
products  of  ruminants  or  swine  that  left 
the  department  of  Artigas  on  or  after 
October  1,  2000.  This  action  is 
necessary  to  protect  the  livestock  of  the 
United  States  from  FMD. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
ciurently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  eissessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regidations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  October  1,  2000;  and 
(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poidtry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFTl 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Title  IV,  Pub.  L.  106-224, 114 
Stat.  438,  7  U.S.C.  7701-7772;  7  U.S.C.  450; 
19  U.S.C.  1306;  21  U.S.C.  Ill,  114a,  134a, 
134b,  134c,  134f,  136,  and  136a;  31  U.S.C. 
9701;  42  U.S.C.  4331  and  4332;  7  CFR  2.22. 
2.80,  and  371.4. 

§94.1     [Amended] 

2.  In  §  94.1,  paragraph  (a)(2)  is 
amended  by  adding  the  words  "except 
the  department  of  Artigas"  immediately 
after  the  word  "Uruguay". 

§94.11    [Amended] 

3.  In  §  94.11,  paragraph  (a),  the  first 
sentence  is  amended  by  adding  the 
words  "except  the  department  of 
Artigas"  immediately  after  the  word 
"Uruguay". 

Done  in  Washington,  DC,  this  11th  day  of 
December  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  00-31868  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN3150-AF94 

Changes,  Tests,  and  Experiments: 
Confirmation  of  Effective  Date  and 
Availability  of  Guidance 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  Rule:  Confirmation  of 
effective  date  and  availability  of 
guidance. 

summary:  The  Nuclear  Regulatory 
Commission  amended  its  regulation 
concerning  changes,  tests,  and 
experiments  for  nuclear  reactors  on 
October  4,  1999  (64  FR  53582).  The 
effective  date  of  this  amendment  was 
deferred  until  guidance  on 
implementation  of  the  revised 
provisions  of  the  rule  was  issued  to 
reactor  licensees.  This  document 
announces  the  availabibty  of  that 
guidance  (Regulatory  Guide  1.187, 
"Guidance  for  Implementation  of  10 
CFR  50.59,  Changes.  Tests,  and 
Experiments")  and  specifies  the 
effective  date  for  the  October  4,  1999, 
amendment  to  §  50.59. 
DATES:  The  effective  date  of  the  October 
9,  1999  amendment  to  10  CFR  50.59  (64 
FR  53613)  is  March  13,  2001. 
ADDRESSES:  Regulations,  certain 
regulatory  guides,  and  certain  endorsed 
NEI  documents  are  available  for 
inspection  or  dovmloading  at  the  NRC's 
web  site,  http://WWW.NRC.GOV.  Single 
copies  of  regulatory  gmdes  may  be 
obtained  free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  RegiUatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
email  to  DISTRIBUTION@NRC.GOV. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  vmting  NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Copies  of 
regulations,  regulatory  guides,  and 
endorsed  NEI  documents  are  available 
for  inspection  or  copying  for  a  fee  from 
the  NRC's  Public  Document  Room  at 
11555  Rockville  Pike,  Rockville,  MD, 
20852;  the  PDR's  mailing  address  is 
Public  Document  Room,  Washington  DC 
20555;  telephone  (301)  415-4737  or 
(800)  397-4209;  fax  (301)  415-3548; 
email  PDR@NRC.GOV. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
regulations  or  regulatory  guides  are 
encouraged  at  any  time.  Written 


77774      Federal  Register /Vol.  65,  No.  240 /Wednesday,  December  13,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  240 / Wednesday.  December  13,  2000 /Rules  and  Regulations      77775 


comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
M.  McKenna,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555; 
telephone  (301)  415-2189;  email 
EMM@NHC.GOV. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
amended  its  rule,  10  CFR  50.59, 
"Changes,  Tests,  and  Experiments"  on 
October  4,  1999  (64  FR  53582).  This 
amendment  clarified  the  rule 
requirements,  and  also  provided 
licensees  greater  flexibility  to  make 
certain  changes  without  NRC  approval 
that  involve  only  minimal  increases  in 
likelihood  or  consequences  of  events. 
The  implementation  date  of  this 
amendment  was  made  dependent  upon 
gmdance  being  issued  to  nuclear  reactor 
licensees  on  implementing  the  revised 
requirements. 

Regulatory  Guide  1.187  endorses  a 
document  prepared  by  the  Nuclear 
Energy  histitute  (NEI),  NEI  96-07, 
Revision  1,  dated  November  2000. 
Regulatory  Guide  1.187  was  published 
for  pubUc  comment  (65  FR  24231)  as 
DG-1095,  "Guidance  for 
Implementation  of  10  CFR  50.59, 
Changes,  Tests,  and  Experiments".  The 
comments  submitted  by  licensees  and 
other  conunenters  were  addressed  by 
revisions  made  by  NEI  to  NEI  96-07, 
Revision  1 ,  as  submitted  in  November 
2000;  the  NRC  staff  concius  in  these 
revisions. 

Therefore,  the  effective  date  of  the 
October  4, 1999,  amendment  to  10  CFR 
50.59  is  March  13,  2001. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  00-31735  Filed  12-12-00;  8:45  am] 

BIU.ING  CODE  7590-01-P  1 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-4a-AD;  Amendment 
39-12029;  AD  2000-24-22] 

RIN  2120-AA64 

Airworthiness  Directives;  S.N. 
CENTRAiR  Model  201 B  Gliders 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appUes  to  all  S.N.  CENTRAIR  Model 
201B  gliders.  This  AD  requires  you  to 
modify  the  rear  canopy  emergency 
release  system.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  the  rear  canopy 
retaining  strap  from  not  releasing 
properly  during  the  emergency  egress 
procedvue  because  of  the  current  design 
of  the  rear  canopy  emergency  release 
system.  This  condition,  if  not  corrected, 
will  not  allow  the  rear  canopy  to 
completely  separate  from  the  glider  and 
could  result  in  potential  injury  to  the 
pilot  during  an  emergency  egress. 
DATES:  This  AD  becomes  effective  on 
January  27,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  27,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
S.N.  CENTRAIR,  Aerodome— 36300  Le 
Blanc,  France;  telephone: 
02.54.37.07.96;  facsimile: 
02.54.37.48.64.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Covmsel, 
Attention:  Rules  Docket  No.  2000-CE- 
48-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-^144;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 


airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  vmsafe 
condition  may  exist  on  all  S.N. 
CENTRAIR  Model  201 B  gliders.  The 
DGAC  reports  an  incident  where  a 
Model  201B  rear  canopy  strap  did  not 
properly  release  during  an  actual 
emergency  egress. 

The  DGAC  advises  that  the  problem  is 
related  to  the  um-eliability  of  the  rear 
canopy  in  completely  separating  from 
the  glider  dtuing  an  emergency  egress 
procedure. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  the  rear 
canopy  retaining  strap  does  not  release 
properly  during  the  emergency  egress 
procedure,  the  rear  canopy  will  not 
completely  separate  from  the  glider. 
This  could  result  in  potential  injury  to 
the  pilot  during  an  emergency  egress. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  S.N. 
CENTRAIR  Model  201B  gliders.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  29, 
2000  (65  FR  58495).  The  NPRM 
proposed  to  require  you  to  install  a 
mechanism  that  automatically  releases 
the  rear  canopy  strap  when  the 
emergency  canopy  lever  is  actuated. 

Was  the  public  invited  to  comment? 
Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

The  FAA's  Determination 

What  is  FAA 's  Final  Determination  on 
this  Issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  determined 
that  these  minor  corrections: 
— will  not  change  the  meaning  of  the 

AD;  and 
— will  not  add  any  additional  biu-den 

upon  the  public  than  was  already 

proposed. 

Compliance  Time  of  this  AD 

What  is  the  compliance  time  of  this 
AD?  The  compliance  time  of  this  AD  is 
"writhin  the  next  3  months  after  the 
effective  date  of  this  AD." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  Although  the  rear 
canopy  retaining  strap  not  releasing 
properly  during  the  emergency  egress 


procedure  occurs  during  flight,  the 
condition  is  not  a  direct  result  of  glider 
operation.  The  chance  of  this  situation 
occurring  is  the  same  for  a  glider  with 
10  hours  TIS  as  it  would  be  for  a  glider 
with  500  hours  TIS.  A  calendar  time  for 
compliance  will  assure  that  the  unsafe 
condition  is  addressed  on  all  gliders  in 
a  reasonable  time  period. 

What  are  the  differences  between  the 
French  AD  and  this  AD? 


The  French  AD  requires  installation 
of  a  mechanism  that  automatically 
releases  the  rear  canopy  strap  when  the 
emergency  canopy  lever  is  actuated.  The 
French  AD  also  requires  a  visual 
inspection  to  ensure  that  the 
modification  is  incorporated  correctly. 

The  FAA  does  not  require  this 
inspection  because  we  believe  that  the 
procediures  are  adequate  to  allow  the 


maintenance  personnel  to  accomplish 
the  action  correctly. 

Cost  Impact 

How  many  gliders  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
41  gliders  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected  gliders? 
We  estimate  the  following  costs  to 
accomplish  the  modification: 


Latxjr  cost 


4  worichours  x  $60  per  hour  =  $240 


Parts  cost 


$150  per  glider 


Total  cost  per  glider 


$390  per  glider 


Total  cost 

onus 

Operators 


$15,990 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CF  R  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

200O-24-22    S.N.  Centrair  Amendment  39- 
12029;  Docket  No.  2000-CE-48-AD. 

(a)  What  gliders  are  affected  by  this  AD? 
This  AD  affects  Model  201B  gliders,  all  serial 
numbers,  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  gliders  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  in  this  AD  are  intended 
to  prevent  the  rear  canopy  retaining  strap 
ftxim  not  releasing  properly  during  the 
emergency  egress  procedure  because  of  the 
current  design  of  the  rear  canopy  emergency 
release  system.  This  condition,  if  not 
corrected,  will  not  allow  the  rear  canopy  to 
completely  separate  &x)m  the  glider  and 
could  result  in  potential  injury  to  the  pilot 
during  an  emergency  egress. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Install  a  mechanism  that  automatically  re- 
leases the  rear  canopy  strap  when  the  emer- 
gency canopy  lever  is  actuated. 


(2)  Do  not  install  a  rear  canopy  emergency  re- 
lease system  without  incorporating  the  modi- 
fication referenced  in  paragraph  (d)(1)  of  this 
AD. 


Compliance  times 


Within  the  next  3  months  after  January  27, 
2001  (the  effective  date  of  AD). 


As  of  January  27,  2001  (the  effective  date  of 
this  AD). 


Procedures 


Follow  the  procedures  in  S.N  Centrair  Proc- 
ess Sheet  for  Fitment  of  tt>e  Release  Unit 
for  the  Rear  Canopy  Strap  on  Glider 
Centrair  201  "Marianne",  dated  March  17, 
1999  (or  the  instmctions  provided  with  the 
modification  kit).  The  document  specified 
at)ove  is  referenced  in  S.N.  CENTRAIR 
Service  Bulletin  No.  201-16,  Revision  1, 
dated  December  12,  1999  The  inspection 
referenced  in  tt>e  service  t>ulletin  is  not  re- 
quired by  this  AD. 

Not  Applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 


Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified. 


altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  gliders  that  have 
been  modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
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of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mike  Kiesov.  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4144;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  glider  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  {14  CFR  21.197  and 
21.199)  to  operate  your  glider  to  a  location 
where  you  can  accomplish  the  requirements    . 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
S.N.  CENTRAIR  Service  Bulletin  No.  201-16, 
Revision  1,  dated  December  12, 1999,  and 
S.N  Centrair  Process  Sheet  for  Fitment  of  the 
Release  Unit  for  the  Rear  Canopy  Strap  on 
Glider  Centrair  201  "Marianne",  dated  March 
17, 1999  (including  photo  lA  added  to  page 
3  or  November  8,  1999).  The  instructions 
provided  with  the  modification  kit  also 
include  these  procedures.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  S.N. 
CENTRAIR,  Aerodome  36300  Le  Blanc, 
France;  telephone:  02.54.37.07.96;  facsimile: 
02.54.37.48.64.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  27,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  1999-055(A)Rl,  dated 
February  5,  2000. 

Issued  in  Kansas  City,  Missouri,  on 
November  28,  2000. 
William  J.  Timberlake, 
Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-30903  Filed  12-12-00;  8:45  am] 
BILJJNQ  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-37-AO:  Amendment 
39-12031;  AD  2000-24-24] 

RiN  2120-AA64 

Airworthiness  Directives;  Roils-Royce 
pic  RB211  Trent  768-60,  Trent  772-60, 
and  Trent  772B-60  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  pic  RB211 
Trent  768-60,  Trent  772-60,  and  Trent 
772B-60  series  turbofan  engines  having 
common  nozzle  assembly  part  number 
(P/N)  FK16544  or  FK16558.  This  action 
requires  initial  and  repetitive  visual 
inspections  of  the  inner  and  outer  skins 
of  the  common  nozzle  assembly  and 
specifies  allowable  limits  for  cracks, 
loose  rivets,  and  missing  rivets.  This 
action  also  requires  repair  if  the 
common  nozzle  assembly  damage 
exceeds  allowable  limits.  This 
amendment  is  prompted  by  two  reports 
of  in-flight  irmer  skin  detachment.  The 
actions  specified  in  this  AD  are 
intended  to  detect  cracks,  loose  rivets, 
and  missing  rivets,  which  could  result 
in  iimer  skin  detachment,  release  of 
common  nozzle  assembly  debris  ft'om 
the  engine,  and  possible  damage  to  the 
airplane  control  surfaces. 
DATES:  Effective  January  12,  2001.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  12.  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12,  2001. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  200O-NE-37-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  niunber  in  the 
subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  ft-om  Rolls- 
Royce  pic,  PO  Box  31,  Derby,  England; 
telephone:  International  Access  Code 
Oil,  Country  Code  44. 1332-249428,  fax 


International  Access  Code  Oil,  Country 
Code  44,  1332-249223.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299;  telephone: 781-238-7744; 
fax:  781-238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  misafe  condition  may  exist  on 
Rolls-Royce  pic  (RR)  RB211  Trent  768- 
60,  Trent  772-60,  and  Trent  772B-60 
series  turbofan  engines  having  common 
nozzle  assembly  P/N  FK16544  or 
FK16558.  The  CAA  received  reports  of 
cracking  and  rivet  loss  on  the  outer  and 
inner  skin  of  the  common  nozzle 
assembly,  with  two  reports  of  inner  skin 
detachment.  Rolls-Royce  has 
determined  that  cracks  and  detachment 
of  inner  skin,  and  cracks  of  outer  skin 
occurred  due  to  a  combination  of 
missing  rivets,  loose  rivets,  and  high 
stress  levels  on  common  nozzle 
assemblies  with  a  high  number  of  flight 
cycles.  This  condition,  if  not  corrected, 
could  result  in  inner  skin  detachment, 
release  of  common  nozzle  assembly 
debris  from  the  engine,  and  possible 
damage  to  the  airplane  control  surfaces. 
The  compliance  times  specified  in  this 
AD  are  based  on  Rolls-Royce  service 
bulletin  criteria  and  CAA 
recommendations. 

Manufacturer's  Service  Information 

RR  has  issued  Mandatory  Service 
Bulletin  (MSB)  No.  RB.211-78-C931, 
Revision  1,  dated  June  13,  2000,  that 
specifies  procedxnes  for  initial  visual 
inspections  of  inner  and  outer  skin, 
including  allowable  limits,  for  cracks, 
missing  rivets,  and  loose  rivets.  The 
MSB  also  specifies  repair  for  common 
nozzle  assemblies  that  are  out  of  limits. 
The  MSB  also  specifies  on  common 
nozzle  assemblies  with  more  than  1,500 
cycles-since-new,  initial  visual 
inspections  for  cracks  in  inner  and  outer 
skins,  missing  rivets,  loose  rivets  not 
later  than  500  flight  hours  after  release 
of  AD,  and  repetitive  inspections  within 
500  flight  hours  since  the  last 
inspection.  The  CAA  classified  this 
MSB  as  mandatory  and  issued 
airworthiness  directive  (AD)  005-06- 


2000  in  order  to  ensure  the 
airworthiness  of  these  engines  in  the 
UK. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactm-ed  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  t)f  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  As  required  by 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  engines  of  this  type  design  that 
could  be  used  on  airplanes  certificated 
for  operation  in  the  United  States. 

Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  that  could  be  used  on 
airplanes  registered  in  the  United  States, 
this  AD  requires  initial  and  repetitive 
in-service  visual  inspections  of  the 
common  nozzle  assembly  to  detect 
cracks,  missing  rivets,  and  loose  rivets, 
including  allowable  acceptance  limits. 
This  AD  also  requires  repair  for 
common  nozzle  assemblies  that  are  out 
of  limits.  The  actions  must  be  done  in 
accordance  with  the  MSB  described 
previously. 

Immediate  Adoption 

A  situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 
Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  ruJe.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argtmients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-37-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  (EO)  13132,  because  it 
would  not  have  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  EO  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu^s,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

2000-24-24    Rolls-Royce  pic:  Amendment 
39-12031.  Docket  2000-NE-37-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Rolls-Royce  pic  (RR) 
RB211  Trent  768-60,  Trent  772-60,  and 
Trent  772B-60  series  turbofan  engines  having 
common  nozzle  assembly  part  number  (P/N) 
FK16544  or  FK16558  installed.  These 
engines  are  installed  on  but  not  limited  to 
Airbus  A330-341  and  A330-342  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracking,  loose  rivets,  and 
missing  rivets  on  common  nozzle  assembly 
P/N  FK16544  or  FK16558,  which  could  result 
in  inner  skin  detachment,  release  of  exit 
nozzle  debris  from  the  engine,  and  possible 
damage  to  the  airplane  control  surfaces,  do 
the  following: 

Initial  Inspection 

(a)  Visually  inspect  all  common  nozzle 
assemblies  for  cracks,  missing  rivets,  and 
loose  rivets,  within  500  flight  hours  after  the 
effective  date  of  this  AD,  and  disposition  in 
accordance  with  Accomplishment 
Instructions,  Paragraph  3 A  of  RR  Mandatory 
Service  Bulletin  (MSB)  No.  RB.211-78-C931, 
Revision  1,  dated  June  13,  2000. 

Repetitive  Inspections 

(b)  Thereafter,  on  common  nozzle 
assemblies  that  have  greater  than  1 ,500 
cycles-since-new,  do  repetitive  visual 
inspection  for  cracks,  loose  rivets,  and 
missing  rivets,  within  500  flight  hours  since 
the  last  inspection,  and  disposition  in 
accordance  with  Accomplishment 
Instructions,  Paragraph  3  A  of  RR  MSB  No. 
RB.211-78-C931.  Revision  1.  dated  June  13, 
2000. 


\ 
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Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  required  by  this  AD  must 
be  performed  in  accordance  with  the 
Accomplishment  Instructions  of  RR  MSB  No. 
RB.211-78-C931.  Revision  1,  dated  June  13, 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  pic,  PO  Box  31,  Derby, 
England:  telephone:  International  Access 
Code  Oil.  Country  Code  44, 1332-249428, 
fax:  International  Access  Code  Oil,  Country 
Code  44, 1332-249223.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Effective  Date  of  This  AD 

(f)  This  amendment  becomes  effective  on 
January  12,  2001. 

Issued  in  Burlington,  Massachusetts,  on 
November  28,  2000. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-31113  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-33-AD;  Antendment 
39-12033;  AD  2000-24-26] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Trent  800  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Rolls-Royce  pic 
RB211  Trent  800  series  turbo  fan 
engines,  that  currenUy  requires  initial 
and  repetitive  ultrasonic  inspections  of 
fan  blade  roots  for  cracks,  and 
replacement,  if  necessary,  with 
serviceable  parts.  This  amendment 
requires  the  reduction  of  the  initial 
cyclic  compUance  threshold  and 
repetitive  inspection  intervals.  This 
amendment  also  allows  inspections  to 
be  accomplished  within  100  cycles-in- 
service  if  the  initial  or  repetitive 
thresholds  are  exceeded  on  the  effective 
date  of  this  AD.  This  amendment  is 
prompted  by  an  improved 
understanding  of  the  crack  propagation 
mechanism  and  the  latest  service 
operational  data.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
prevent  fan  blade  failure,  which  could 
result  in  multiple  fan  blade  releases, 
luicontedned  engine  failiue,  and 
possible  damage  to  the  airplane. 
DATES:  Effective  February  12,  2001.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  12.  2001. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  North  America,  Inc., 
2001  South  Tibbs  Ave.,  Indianapolis,  IN 
46241;  telephone:  (317)  230-3995.  fax: 
(317)  230-^743.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Biu-lington,  MA  01803-5299;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  (781)  238-7136. 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-19-21, 
Amendment  39-10762  (63  FR  50484. 
September  22, 1998.  corrected  by  63  FR 
52961.  October  2,  1998),  apphcable  to 
Rolls-Royce  pic  (RR)  RB211  Trent  800 
series  turbofan  engines,  was  published 
in  the  Federal  Register  on  December  3, 
1999  (64  FR  67806).  That  action 
proposed  to  require  the  reduction  of 
initial  compliance  thresholds  and 
repetitive  cyclic  inspection  intervals. 
The  action  also  proposed  the  allowance 
for  inspections  to  be  accomplished 


within  100  cycles-in-service  if  the  initial 
or  repetitive  thresholds  are  exceeded  on 
the  effective  date  of  the  AD. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

Request  To  Revise  Economic  Analysis 

The  comment  states  that  all  RR  Trent 
800  series  engines  on  the  US  registry 
that  will  be  affected  by  the  AD  have 
already  been  modified  to  RR  Service 
Bulletin  RB.211-72-C629.  Therefore, 
the  estimate  of  the  total  cost  impact  of 
the  proposed  action  on  US  operators  is 
zero. 

The  FAA  disagrees.  Although  some 
Trent  800  series  engines  on  US 
registered  airplanes  may  have  already 
been  modified  to  RR  Service  Bulletin 
RB.211-72-C629  and  the  actual  cost 
may  be  reduced,  the  original  economic 
analysis  is  retained. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Regulatory  Impact 

This  nile  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  (EO)  13132,  because  it  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under  EO 
12866;  (2)  is  not  a  "significant  rule" 
vmder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES^ 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  (FAA)  amends  part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10762  (63  FR 
50484.  September  22.  1998)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-12033,  to  read  as 
follows: 

AD  2000—24-26    Rolls-Royce  pic: 

Amendment  39-12033.  Docket  98-ANE- 
33-AD.  Supersedes  AD  98-19-21. 
Amendment  39-10762. 

Applicability:  Rolls-Royce  pic  (RR)  RB211 
Trent  875,  RB211  Trent  877,  RB211  Trent 
884,  RB211  Trent  892,  and  RB211  Trent  892B 
series  turbofan  engines,  except  if  the  fan 
blades  described  in  RR  Service  Bulletin  (SB) 
RB.211-72-C629  were  installed  as  complete 
sets.  These  engines  are  installed  on  but  not 
limited  to  Boeing  777  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  fb) 


of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  blade  failure,  which  could 
result  in  multiple  fan  blade  releases, 
uncontained  engine  failure,  and  possible 
damage  to  the  airplane,  accomplish  the 
following: 

Ultrasonic  Inspections  (Reduced  Thresholds 
and  Repetitive  Intervals) 

(a)  Perform  initial  and  repetitive 
inspections  of  fan  blade  roots  for  cracl^s,  in 
accordance  with  RR  SB  No.  RB211-72-C445, 
Revision  6,  dated  September  3, 1999,  as 
follows: 

(1)  For  Trent  875  series  engines,  inspect  as 
follows: 

(i)  Initially,  prior  to  accumulating  3,000 
cycles-since-new  (CSN). 

(ii)  Thereafter,  at  intervals  not  to  exceed 
400  cycles-in-service  (CIS)  since  last 
inspection. 

(2)  For  Trent  877  series  engines,  inspect  as 
follows: 

(i)  Initially,  prior  to  accumulating  2,000 
CSN. 

(ii)  Thereafter,  at  intervals  not  to  exceed 
350  CIS  since  last  inspection. 

(3)  For  Trent  884  series  engines,  inspect  as 
follows: 

(i)  Initially,  prior  to  accumulating  1,500 
CSN. 

(ii)  Thereafter,  at  intervals  not  to  exceed 
350  CIS  since  last  inspection. 

(4)  For  Trent  892  and  892B  series  engines, 
inspect  as  follows: 

(i)  Initially,  prior  to  accumulating  900  CSN. 
(ii)  Thereafter,  at  intervals  not  to  exceed 
200  CIS  since  last  inspection. 


Engines  Exceeding  Thresholds  and 
Repetitive  Intervals 

(5)  For  engines  that  exceed  the  initial 
inspection  thresholds  listed  in  paragraphs 
(a)(l)(i),  (a)(2)(i),  (a)(3)(i),  and  (a)(4)(i)  on  the 
effective  date  of  this  AD,  conduct  initial 
inspection  within  100  CIS  after  the  effective 
date  of  this  AD. 

(6)  For  engines  that  exceed  the  repetitive 
inspection  intervals  listed  in  paragraphs 
(a)(l)(ii).  (a)(Z)(ii),  (a){3Kii),  and  (a)(4)(ii)  on 
the  effective  date  of  this  AD,  inspect  within 
100  CIS  after  the  effective  date  of  this  AD. 

Cracked  Parts 

(7)  Prior  to  further  flight,  remove  from 
service  cracked  fan  blades  and  replace  with 
serviceable  parts. 

Alternate  Method  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  ECO. 

Ferry  Flights 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference  Material 

(d)  The  actions  required  by  this  AD  must 
be  done  in  accordance  with  the  following 
Rolls-Royce  SB: 


Document  No. 

Pages 

Revision 

Date 

RB.211-72-C445  

Appendix  1   

H 

Appendix  2  

1-9  

1  

2  

3-4  

1  

2-3  

6  

Original  

6  

Original  

Revision  4 

Septembers,  1999. 
February  13,  1998. 
Septembers,  1999. 
Febmary  13,  1998. 
November  6   1 098 

Original  

Febmary  13,  1998. 
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Total  pages:  16. 

The  incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  North  America.  Inc.,  2001 
South  Tibbs  Ave.,  Indianapolis,  IN  46241; 
telephone:  (317)  230-3995;  fax:  (317)  230- 
4743.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299;  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW.  suite  700,  Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  12,2001. 

Issued  in  Burlington,  Massachusetts,  on 
November  30,  2000. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  00-31066  Filed  12-12-00;  8:45  am) 

BILUNG  CODE  4910-1J-4J 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW^9-AD;  Amendment 
39-12037;  AD  2000-25-03] 

RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Inc.  Model  205A-1, 
205B,  212,  412,  and  412CF  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron  Inc.  (BHTI) 
Model  205A-1,  205B,  212,  412,  and 
412CF  helicopters.  This  action  requires 
inspecting  the  locking  washer  on  each 
main  rotor  actuator  (actuator)  for 
twisting  or  damage  to  the  tab  and 
replacing  any  locking  washer  that  has  a 
twisted  or  damaged  tab.  Replacing 
certain  locking  washers,  regardless  of 
condition,  is  also  required  within  a 
specified  time  period.  Installing  a 
certain  airworthy  locking  device  on 
each  actuator  constitutes  terminating 
action  for  the  requirements  of  this  AD. 
This  amendment  is  prompted  by  an 
incident  in  which  a  damaged  locking 
washer  allowed  the  rod  end  to  detach 
from  the  collective  actuator,  causing 
loss  of  collective  control  of  the  main 
rotor.  The  current  locking  washer  is 
subject  to  mechanical  damage  and 
failure,  which  allows  the  actuator  piston 
to  imthread  itself  from  its  rod  end.  This 


condition,  if  not  corrected,  could  cause 
loss  of  control  of  the  main  rotor  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  December  28,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
28,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  200Q-SW- 
49-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  HR 
Textron,  25200  W.  Rye  Canyon  Road, 
Santa  Clarita,  California  91355-1265, 
telephone  (611)  702-5509,  fax  (661) 
702-5970.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  Boutin,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Certification  Office,  Fort  Worth,  Texas 
76193-0170,  telephone  (817) 222-5157, 
fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adapts  a  new  AD  for  BHTI 
Model  205A-1,  205B,  212,  412,  and 
412CF  helicopters.  This  AD  requires, 
within  25  hours  time-in-service  (TIS), 
inspecting  the  tab  on  the  NAS513-6 
locking  washer  on  all  actuators,  part 
number  (P/N)  41105950,  serial  number 
with  an  "HR"  prefix  up  to  and 
including  490  and  P/N  41000470,  serial 
numbers  with  a  prefix  of  "HR"  up  to 
and  including  10010,  for  a  twisted  or 
damaged  tab.  P/N's  41105950  and 
41000470  were  assigned  by  the 
mcmufactiu-er;  the  BHTI  P/N's  are  205- 
076-036  and  212-076-005.  Replacing 
any  twisted  or  damaged  locking  washer 
with  an  airworthy  NAS1193K6C  locking 
device  is  required  before  further  flight. 
Replacing  any  NAS513-6  locking 
washer  with  an  airworthy  NAS1193K6C 
locking  device,  regardless  of  the 
condition  of  the  tab,  is  required  within 
100  hours  TIS  or  at  the  next  actuator 
overhaul,  whichever  occurs  first. 
Installing  an  airworthy  NAS  1193K6C 
locking  device  on  all  actuators 


constitutes  terminating  action  for  the 
requirements  of  this  AD.  This  AD  is 
prompted  by  the  discovery  of  a  damaged 
locking  washer.  The  damage  to  the 
locking  washer  was  discovered  when  an 
operator  experienced  a  problem  with  a 
collective  control  while  attempting  to 
take  off.  The  collective  control  could  not 
be  moved  upward  from  the  full  down 
position.  Further  inspection  revealed 
that  the  lower  piston  of  the  actuator  had 
imthreaded  and  separated  from  the 
lower  rod  end,  causing  the  piston  to 
make  contact  with  the  rod  end  support 
assembly  and  lodge  itself  against  the  rod 
end  shank  at  an  angle  limiting  any 
movement  of  the  collective  control.  The 
collective  servo  cylinder  assembly  is 
used  to  provide  irreversible  collective 
control  of  the  main  rotor.  Because  the 
actuator  end  locking  washer  failed,  the 
servo  lower  piston  could  rotate  inside 
the  lower  servo  head  assembly  and 
unthread  itself  from  the  rod  end.  This 
condition,  if  not  corrected,  could  cause 
loss  of  control  of  the  main  rotor  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  HR  Textron 
Alert  Service  Bulletin  (ASB)  No. 
41000470-67A-05,  Revision  1  and  HR 
Textron  ASB  No.  41105950-67A-01. 
Basic  Issue,  both  dated  October  19, 
2000,  which  describe  procediues  for 
inspecting  and  replacing  certain  locking 
washers.  BHTI  has  issued  ASB  No.'s 
205-00-79.  205B-00-33. 212-00-109, 
412-00-105,  and  412CF-00-12,  all 
dated  October  19,  2000,  which  include 
the  applicable  HR  Textron  Alert  Service 
Bulletins. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  205  A-1, 
205B,  212,  412,  and  412CF  helicopters 
of  the  same  type  designs,  this  AD  is 
being  issued  to  prevent  an  actuator 
piston  from  unthreading  itself  from  its 
rod  end  causing  loss  of  collective 
control  and  subsequent  loss  of  control  of 
the  helicopter.  This  AD  requires 
inspecting  the  locking  washers  on  all 
actuators  for  twisting  or  damage  to  the 
tab  and  replacing  any  locking  washer 
that  has  a  twisted  or  damaged  tab. 
Replacing  certain  locking  washers, 
regardless  of  condition,  is  also  required 
within  100  hours  TIS  or  at  the  next 
actuator  overhaul,  whichever  occurs 
first.  Installing  an  airworthy 
NAS1193K6C  locking  device  on  all 
actuators  constitutes  terminating  action 
for  the  requirements  of  this  AD.  The 
actions  must  be  accomplished  in 
accordance  with  the  HR  Textron  service 
bulletins  described  previously.  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 


adversely  affect  the  controllability  of  the 
helicopter.  Therefore,  the  actions 
described  previously  are  required  at  the 
specified  time  intervals,  and  this  AD 
must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  500 
helicopters  will  be  affected  by  this  AD. 
It  will  take  approximately  1  work  hour 
to  inspect  the  locking  washer,  6  work 
hours  per  helicopter  to  replace  the  three 
locking  devices  on  each  helicopter,  and 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $20  per  helicopter.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $190,000,  assuming  all  the  locking 
devices  on  all  the  helicopters  are 
replaced. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Docket  No.  2000-SW- 
49-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regidation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS  ^ 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-25-03    Bell  Helicopter  Textron  Inc.: 

Amendment  39-12037.  Docket  No. 
2000-SW^9-AD. 

Applicability:  (a)  Model  205A-1 
helicopters  with  a  hydraulic  servo  actuator 
(actuator),  part  number  (P/N)  41105950, 
serial  numbers  with  an  "HR"  prefix  up  to 
and  including  490,  installed,  certificated  in 
any  category;  and 

(b)  Model  205A-1.  205B.  212,  412,  and 
412CF  helicopters  with  an  actuator,  P/N 


41000470,  serial  numbers  with  an  "HR" 
prefix  up  to  and  including  10010,  installed, 
certificated  in  any  category. 

Note  1:  P/N  41105950  is  the  P/N  assigned 
by  HR  Textron,  which  is  the  actuator 
manufacturer.  Bell  HeUcopter  Textron.  Inc. 
(BHTI)  has  assigned  P/N  205-076-036  to  this 
part  when  fitted  with  a  support  mount.  P/N 
41000470  is  the  P/N  assigned  by  HR  Textron: 
BHTI  has  assigned  P/N  212-076-005  to  this 
part  when  fitted  with  a  support  mount. 

Note  2:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  actuator  piston  from 
unthreading  from  its  rod  end.  loss  of  control 
of  the  main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS), 
inspect  the  tab  on  the  NAS513-6  locking 
washer  on  each  actuator  for  any  twisting  or 
damage  in  accordance  with  the 
Accomplishment  Instructions,  paragraph  A., 
of  HR  Textron  Alert  Service  Bulletin  (ASB) 
No.  4 10004 70-67 A-05,  Revision  1,  dated 
October  19.  2000  or  HR  Textron  ASB  No. 
41105950-67A-01,  Basic  Issue,  dated 
October  19,  2000,  as  applicable  to  the 
affected  actuator  P/N.  Replace  any  twisted  or 
damaged  locking  washer  with  an  airworthy 
NAS1193K6C  locking  device  before  further 
night. 

(b)  Within  100  hours  TIS  or  at  the  next 
actuator  overhaul,  whichever  occurs  first, 
replace  the  NAS513-6  locking  washer  on 
each  actuator  with  an  airworthy 
NAS1193K6C  locking  device. 

(c)  Installation  of  an  airworthy 
NAS1193K6C  locking  device  on  each  of  the 
three  actuators  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Rotorcraft 
Certification  Office. 

Note  3:  Lnformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 
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(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions,  paragraph  A., 
of  HR  Textron  Alert  Service  Bulletin  No. 
41000470-67A-05,  Revision  1  or  HR  Textron 
ASB  No.  4W05950-67A-O1,  Basic  Issue,  both 
dated  October  19,  2000,  as  applicable  to  the 
affected  actuator  P/N.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  HR  Textron,  25200  W.  Rye 
Canyon  Road,  Santa  Clarita,  California 
91355-1265,  telephone  (611)  294-6000,  fax 
(661)  259-9622.  Copies  may  be  inspected  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Note  4:  BHTI  ASB  No.'s  205-00-79,  205B- 
00-33,  212-00-109,  412-00-105,  and 
412CF-0O-12,  all  dated  October  19,  2000, 
pertain  to  the  subject  of  this  AD  and  include 
the  applicable  HR  Textron  Alert  Service 
Bulletins. 

(g)  This  amendment  becomes  effective  on 
December  28,  2000. 

Issued  in  Fort  Worth,  Texas,  on  November 
30,  2000. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-31317  Filed  12-12-00;  8:45  am] 
BtLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-60-AD;  Amendment 
39-12038;  AD  2000-25-04] 

RIN2120-AA64 

Airworthiness  Directives;  Raythieon 
(Beech)  Model  MU-300,  MU-300-10, 
400,  400A,  and  400T  Series  Airplanes 

AGENCY:  Federal  Aviation 
Admimstration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  (Beech) 
Model  MU-300,  MU-300-10,  400, 
400A,  and  400T  series  airplanes,  that 
requires  a  one-time  inspection  to  detect 
hydraulic  fluid  leakage  from  the  B-nut 
area,  which  attaches  a  hydraulic  tube  to 
the  anti-skid  valve  assembly,  and 
corrective  actions,  if  necessary;  smd 
installation  of  an  additional  support  for 


the  hydraulic  tube.  This  amendment  is 
intended  to  prevent  an  asymmetric 
braking  condition  and  a  longer  stopping 
distance  due  to  sudden  loss  of  normal 
braking  to  the  left  wheel.  Such  loss  of 
normal  braking  could  result  in  the 
airplane  overrunning  the  runway 
surface.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  January  17,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Mauiager  Service  Engineering,  Beechjet/ 
Premier  Technical  Support  Department, 
P.O.  Box  85.  Wichita,  Kansas  67201- 
0085.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209,  telephone  (316)  946--il42;  fax 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
(Beech)  Model  MU-300,  MU-300-10, 
400,  400A,  and  400T  series  airplanes 
was  published  in  the  Federal  Register 
on  August  10,  2000  (65  FR  48945).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  hydraulic  fluid 
leakage  from  the  B-nut  area,  which 
attaches  a  hydraulic  tube  to  the  anti- 
skid valve  assembly,  and  corrective 
actions,  if  necessary;  and  installation  of 
an  additional  support  for  the  hydraulic 
tube. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  567  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
522  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $31  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $78,822,  or  $151  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Additionally,  the  manufacturer  has 
indicated  the  warranty  remedies  may  be 
available  to  defer  the  cost  of  the 
replacement  parts  also  associated  with 
accomplishing  this  actions  required  by 
this  AD. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nUe"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-04    Raytheon  Aircraft  Company 
(Formerly  Beech):  Amendment  39- 
12038.  Docket  20O0-NM-6O-AD. 

Applicability:  Model  MU-300,  MU-300- 
10,  400,  400A,  and  400T  series  airplanes;  as 
listed  in  Raytheon  Aircraft  Service  Bulletin 
SB  32-3300,  dated  December  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  asymmetric  braking 
condition  and  a  longer  stopping  distance  due 
to  sudden  loss  of  normal  braking  to  the  left 
wheel,  which  could  result  in  the  airplane 
overrunning  the  runway  surface,  accomplish 
the  following: 

General  Visual  Inspection 

(a)  Within  200  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
general  visual  inspection  to  detect  hydraulic 
fluid  leakage  from  the  B-nut  area,  which 
attaches  a  hydraulic  tube  to  the  anti-skid 
valve  assembly,  in  accordance  with  Raytheon 
Aircraft  Service  Bulletin  SB  32-3300,  dated 
Etecember  1999. 


Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  leakage  is  found,  prior  to  further 
flight,  install  an  additional  support  (i.e.,  new 
nutplate,  clamp,  and  screw)  for  the  hydraulic 
tube;  in  accordance  with  the  service  bulletin. 

(2)  If  any  leakage  is  found,  prior  to  further 
flight,  replace  the  hydraulic  tube  with  a  new 
or  serviceable  hydraulic  tube,  and  install  an 
additional  support  (i.e.,  new  nutplate.  clamp, 
and  screw)  for  the  hydraulic  tube;  in 
accordance  with  the  service  bulletin. 

Alternative  Methods  of  Compliance 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Aircraft  Service  Bulletin  SB 
32-3300,  dated  December  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager  Service 
Engineering.  Beechjet/Premier  Technical 
Support  Department.  P.O.  Box  85,  Wichita. 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road. 
Room  100.  Mid-Continent  Aiiport.  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

Effective  Date 

(e)  This  amendment  becomes  effecUve  on 
January  17,  2001. 


Issued  in  Renton,  Washington,  on 
December  4,  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31316  Filed  12-12-00:  8:45  am] 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-^M-384-AD:  Amendment 
39-12039;  AD  2000-25-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135  and 
EMB-145  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conaments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  EMBRAER  Model 
EMB-135  and  EMB-145  series 
airplanes,  that  currendy  requires  a  one- 
time inspection  of  the  coupling  hinge 
and  locldng  fastener  of  the  Gamah 
couplings  of  the  fuel  system  tubing 
located  in  the  wing  dry  bay  to  detect 
discrepancies,  and  follow-on  corrective 
actions.  This  amendment  retains  those 
requirements  and  adds  a  requirement  to 
revise  the  applicability  of  the  existing 
AD  to  add  certain  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  the  rivets  of  the 
Gamah  couplings  and  consequent 
separation  of  a  Gamah  coupling,  which 
could  result  in  fuel  leakage  and 
consequent  fire  in  or  aroimd  the  wing. 
This  action  is  intended  to  address  the 
imsafe  condition. 
DATES:  Effective  December  28,  2000. 

The  incorporation  by  reference  of  a 
certain  publication  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
October  3,  2000.  (65  FR  56231. 
September  18.  2000). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  12,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Ehrectorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
384-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
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location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  internet  must  contain 
"Docket  No.  2000-NM-384-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  AUanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Haynes,^  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crov»m  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30337-2748;  telephone 
(770)  703-6091;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  On 
September  8,  2000,  the  FAA  issued  AD 
2000-19-03,  amendment  39-11904  (65 
FR  56231.  September  18,  2000). 
applicable  to  certain  EMBRAER  Model 
EMB-135  and  EMB-145  series 
airplanes,  to  require  a  one-time 
inspection  of  the  coupling  binge  and 
locking  fastener  of  the  Gamah  couplings 
of  the  fuel  system  tubing  located  in  the 
wing  dry  bay  to  detect  discrepancies, 
and  follow-on  corrective  actions.  The 
actions  required  by  that  AD  are 
intended  to  prevent  failure  of  the  rivets 
of  the  Gamah  couplings  and  consequent 
fire  in  or  around  the  wing. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  advised  the  FAA  that, 
certain  airplanes  were  inadvertently  not 
included  in  the  effectivity  of  Embraer 
Alert  Service  Bulletin  S.B.  145-28- 
A014,  dated  August  25,  2000  (the 
appropriate  service  information  for  AD 
2000-19-03).  Consequently,  those 
additional  airplanes  are  subject  to  the 
identified  unsafe  condition  specified  in 
this  rule. 

U.S.  Type  Certification  of  the  Airplane 

These  airplane  models  are 
manufactured  in  Brazil  emd  are  type 


certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  2000-19- 
03  to  continue  to  require  a  one-time 
inspection  of  the  coupling  hinge  and 
locking  fastener  of  the  Gamah  couplings 
of  the  fuel  system  tubing  located  in  the 
wing  dry  bay  to  detect  discrepancies, 
and  follow-on  corrective  actions.  This 
AD  also  requires  the  addition  of  certain 
airplanes  to  the  applicability  of  this  AD. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
cuguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-384-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11904  (65  FR 
56231,  September  18,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12039,  to  read  as 
follows: 

2000-25-05    Empresa  Brasileira  de 
Aeronautica  S.A.  (Embraer): 
Amendment  39-12039.  Docket  2000- 
NM-384-AD.  Supersedes  AD  2000-19- 
03,  Amendment  39-11904. 
Applicability:  Model  EMB-135  and  EMB- 
145  series  airplanes,  as  listed  in  Embraer. 
Alert  Service  Bulletin  S.B.  145-28-A014, 
dated  August  25,  2000,  and  serial  numbers 
145301  through  145312,  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repwir  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  rivets  attaching 
the  Gamah  coupling  hinge  to  the  fuel  system 
tubing  and  consequent  separation  of  the 
coupling,  which  could  result  in  fuel  leakage 
and  consequent  fire  in  or  around  the  wing, 
accomplish  the  following: 

Continuing  Requirements  of  AD  2000-19- 
03 — General  Visual  Inspection 

(a)  Perform  a  one-time  general  visual 
inspection  of  the  hinge  and  locking  fastener 
of  the  Gamah  couplings  of  the  fuel  system 
tubing  located  in  the  wing  dry  bay  to  detect 
discrepancies  (including  coupling  separation, 
and  loose  rivets  on  the  coupling  hinge  or 
locking  fastener  attaching  points),  in 
accordance  with  Embraer  Alert  Service 
Bulletin  S.B.  145-28-A014,  dated  August  25. 
2000;  at  the  times  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD.  as  applicable.  If 
no  discrepancies  are  detected,  secure  the 
Gamah  couplings  with  locking  wire  in 
accordance  with  the  alert  service  bulletin. 

(1)  For  airplanes  having  serial  numbers 
145004  through  145103  inclusive;  145105 
through  145121  inclusive;  145123  through 
145139  inclusive;  145141  through  145153 
inclusive:  145155  through  145176  inclusive: 
Within  400  flight  hours  after  October  3,  2000 
(the  effective  date  of  AD  2000-1&-03, 
amendment  39-11904). 

(2)  For  airplanes  having  serial  numbers 
145177  through  145189  inclusive;  145191 
through  145230  inclusive;  145232  through 


145251  inclusive;  145253  through  145255 
inclusive;  145258  through  145262  inclusive; 
145264  through  145293  inclusive;  145295, 
145296,  and  145298  through  145300 
inclusive:  Within  50  flight  hours  after 
October  3.  2000. 

Follow-On  Corrective  Actions 

(b)  If  any  discrepancies  (including 
coupling  separation,  and  loose  rivets  on  the 
coupling  hinge  or  locking  fastener  attaching 
points)  are  detected  after  accomplishment  of 
the  inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  replace  any 
affected  Gamah  couplings  and  secure  the 
Gamah  couplings  with  locking  wire  in 
accordance  with  Embraer  Alert  Service 
Bulletin  S.B.  145-28-A014.  dated  August  25, 
2000.  Accomplishment  of  this  paragraph 
terminates  the  requirements  of  this  AD. 

New  Requirements  of  This  AD — General 
Visual  Inspection 

(c)  For  airplanes  having  serial  numbers 
145301  through  145312,  inclusive:  Perform  a 
one-time  general  visual  inspection  of  the 
hinge  and  locking  fastener  of  the  Gamah 
couplings  of  the  fuel  system  tubing  located 
in  the  wing  dry  bay  to  detect  discrepancies 
(including  coupling  separation,  and  loose 
rivets  on  the  coupling  hinge  or  locking 
fastener  attaching  points),  in  accordance  with 
Embraer  Alert  Service  Bulletin  S.B.  145-28- 
A014,  dated  August  25,  2000,  within  50  flight 
hours  after  the  effective  date  of  this  AD. 

(1)  If  no  discrepancies  are  detected,  secure 
the  Gamah  couplings  with  locking  wire  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  any  discrepancy  is  detected,  before 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
am  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Embraer  Alert  Service  Bulletin  S.B. 
145-28-A014,  dated  August  25,  2000.  The 
incorporation  by  reference  of  that  document 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  October  3.  2000  (65 
FR  56231,  September  18,  2000).  Copies  may 
be  obtained  from  Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER),  P.O.  Box 
343— CEP  12.225,  Sao  lose  dos  Campos— SP, 


Brazil.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Atlanta  Aircraft  Certification  Office. 
One  Crown  Center,  1895  Phoenix  Boulevard, 
suite  450,  Atlanta,  Georgia;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
December  28,  2000. 

Issued  in  Renton,  Washington,  on 
December  5,  2000. 
Donald  L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31449  Filed  12-12-00;  8:45  am] 
BH.UNG  CODE  4«10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-28-AD:  Amendment 
39-1 2042;  AD  2000-1 5-52] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  inc.  IModel  204B, 
205A,  205A-1,  2058,  and  212 
l-ielicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  superseding  Airworthiness 
Directive  (AD)  2000-15-52,  which  was 
sent  previously  to  all  known  U.S. 
owners  and  operators  of  Bell  Helicopter 
TextiT)n,  Inc.  Model  (BHTI)  Model  204B. 
205A.  205A-1.  205B,  and  212 
helicopters  by  individual  letters.  This 
AD  reduces  the  retirement  index 
number  (RIN)  life  limit  for  the  main 
rotor  mast  (mast);  increases  the  RIN 
factor  for  masts  and  main  rotor 
tnuinions  (trunnions):  applies  standard 
RDM  factors  for  all  external  load  lifts; 
and  requires  a  one-time  inspection  of 
the  snap  ring  groove  area  of  the  mast. 
This  AD  also  establishes  RIN  factors  for 
masts  and  trunnions  that  have  been 
previously  installed  on  military  or 
restricted  category  helicopters  and 
removes  from  service  those  masts  that 
have  been  previously  installed  with  a 
hub  spring.  This  amendment  is 
prompted  by  an  occiuxence  of  a  cracked 
mast  at  a  lower  value  than  the 
established  RIN  life  limit.  The  actions 
specified  by  this  AD  are  intended  to 
preclude  the  occurrence  of  fatigue 
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cracks  in  the  damper  clamp  splined  area 
of  a  mast.  A  crack  in  the  damper  clamp 
splined  area  could  result  in  failure  of  a 
mast  or  trunnion,  separation  of  the  main 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 
dates:  Effective  December  28,  2000,  to 
all  persons  except  those  persons  to 
whom  it  was  made  inmiediately 
effective  by  Emergency  AD  2000-15-52, 
issued  on  July  25,  2000,  which 
contained  the  requirements  of  tbis 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12,  2001. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
28- AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  conunents  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  On 
November  13,  1998,  the  FAA  issued  AD 
98-24-15  (Amendment  39-10900  (63 
FR  64612,  November  23,  1998).  Docket 
No.  97-SW-20-AD.  That  AD  required 
establishing  a  RIN  tracking  system  for 
mast  and  tnuuiion  torque  events; 
creating  component  history  cards  or 
equivalent  records;  converting 
accumulated  factored  flight  hours  to  a 
baseline  acciunulated  RIN  count; 
establishing  a  system  for  tracking 
increases  to  the  accumulated  RIN;  and 
establishing  a  maximum  accumulated 
RIN  for  certain  masts  and  trunnions. 
That  action  was  prompted  by  an 
accident  involving  a  BHTl  Model  205A- 
1  helicopter  in  which  a  mast  failure 
caused  a  separation  of  the  main  rotor 
from  the  helicopter.  A  subsequent 
metallurgical  examination  revealed  that 
the  mast  had  fractured  as  a  result  of 
fatigue.  Analyses  and  fatigue  testing 
conducted  by  the  manufacturer  and 
assessed  by  the  FAA  confirmed  that  the 
remaining  lives  of  the  mast  and 
tnuinion  are  more  accurately  assessed 
by  monitoring  the  number  of  torque 
events  and  flight  hours  on  the  helicopter 
rather  than  by  monitoring  only  flight 
hours. 

The  FAA  superseded  AD  98-24-15  by 
issuing  Emergency  AD  2000-08-52 
(Docket  No.  200O-SW-20)  on  April  21, 
2000.  AD  2000-08-52  required  a  one- 
time special  inspection  for  certain 


serial-numbered  masts  to  detect  burrs  or 
inadequate  radii  in  the  snap  ring  groove 
areas  that  can  cause  fatigue  failure.  That 
AD  was  issued  as  a  result  of  an  accident 
involving  a  BHTl  Model  212  helicopter 
following  in-flight  separation  of  its  main 
rotor  system.  The  post-accident 
investigation  revealed  a  fatigue  failure 
in  the  damper  clamp  splined  area  of  the 
mast,  part  number  (P/N)  204-011-450- 
007.  Also,  operators  reported  at  least 
five  other  failures  in  the  damper  clamp 
splined  area  of  masts,  P/N  204-011- 
450-001,  -007,  and  -105,  in  either  the 
upper  or  lower  snap  ring  grooves.  That 
AD  also  reduced  the  maximum 
allowable  RIN  life  for  each  affected  mast 
and  changed  the  RIN  counting 
procedure  to  require  application  of  a 
standard  RIN  factor  for  all  external  load 
lifts  regardless  of  altitude  change  and 
the  type  of  load  lifted.  The  RIN  factor 
assessed  for  each  torque  event  was 
increased  for  masts  installed  on  BHTl 
Model  204B  and  205B  helicopters.  The 
requirements  of  AD  98-24-15 
pertaining  to  triinnions,  P/N  204-011- 
105-001  and  -103,  were  not  changed  by 
AD  2000-08-52. 

After  issuing  AD  2000-08-52,  the 
FAA  received  a  report  of  another 
cracked  mast.  Metallurgical  inspection 
revealed  that  the  mast  cracked  as  a 
result  of  fatigue  in  snap  ring  groove 
radii  that  were  smaller  than  the  0.020 
inch  minimum  allowable  dimension. 
Detailed  takeoff  (1.249)  and  lift  (16,339) 
event  data  for  the  entire  life  of  the  mast 
confirmed  that  the  accumulated  RIN 
count  at  the  time  the  fatigue  crack  was 
detected  was  approximately  68,000 
when  calculated  in  accordance  with  the 
most  recent  RIN  coimting  procedure  as 
defined  in  AD  2000-08-52.  The  FAA 
concluded  that  several  corrections  to  the 
RIN  counting  procedure  are  required 
based  on  a  review  of  the  fatigue  data 
and  previously  issued  AD's. 

On  July  25,  2000,  the  FAA  issued 
Emergency  AD  2000-15-52  for  BHTl 
Model  204B,  205A,  205A-1,  205B,  and 
212  helicopters.  That  Emergency  AD 
reduces  the  RIN  life  limit  for  the  mast 
and  trunnion;  increases  the  RIN  factor 
for  the  masts  and  trunnions;  applies 
standard  RIN  factors  for  all  external  load 
lifts;  and  requires  a  one-time  inspection 
of  the  snap  ring  groove  area  of  the  mast. 
That  Emergency  AD  also  establishes  RIN 
factors  for  masts  and  tnmnions  that 
have  been  previously  installed  on 
military  or  restricted  category 
helicopters  and  removes  from  service 
those  masts  that  have  been  previously 
installed  with  a  hub  spring.  That  action 
was  prompted  by  an  occurrence  of  a 
cracked  mast  at  a  lower  value  than  the 
established  RIN  life  limit.  This 
condition,  if  not  corrected,  coidd  result 


in  failure  of  a  mast  or  trunnion, 
separation  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTl  Model  204B.  205A,  205A-1,  205B, 
and  212  helicopters  of  the  same  type 
designs,  the  FAA  issued  Emergency  AD 
2000-15-52  to  prevent  failure  of  a  mast 
or  trunnion,  separation  of  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter.  The  AD  retains  the 
following  requirements  from  previously 
issued  AD  2000-08-52: 

•  Reduces  the  allowable  RIN  life  limit 
established  in  AD  98-24-15  for  masts, 
P/N  204-011-450-001,  -007,  -105,. 
-113,  and -119; 

•  Increases  the  RIN  factor  assessed  for 
each  torque  event  for  BHTl  Model  204B 
and  205B  helicopters; 

•  Applies  a  standard  RIN  factor  for  all 
external  load  lifts  regardless  of  altitude 
change  and  type  of  load  lifted;  cind 

•  Requires  a  one-time  special 
inspection  of  certain  S/N  masts  for 
inadequate  radii  and  presence  of  burrs 
in  the  snap  ring  groove  areas. 

The  Emergency  AD  differs  from  AD 
2000-08-52  in  that  it: 

•  Requires,  before  further  flight,  that 
the  accumulated  RIN  for  all  mast  and 
trunnion  history  prior  to  the 
implementation  of  RIN  counting 
(required  by  AD  98-24-15)  be  corrected 
for  inadequate  factors  used  to  calculate 
factored  hours  TIS  and  to  convert 
factored  flight  hours  to  accumulated 
RIN; 

•  Increases  the  RIN  factor  for  each 
takeoff  and  external  load  lift  for  masts 
and  trunnions  installed  on  BHTl  Model 
204B,  205 A,  and  205 A-1  helicopters  to 
properly  reflect  the  actual  level  of 
torque  (horsepower  rating)  applied  to 
the  mast  when  it  is  installed  in  these 
helicopter  models; 

•  Expands  the  requirement  for  a  one- 
time special  inspection  to  detect 
inadequate  radii  and  burrs  in  the  snap 
ring  grooves  to  include  masts  with  S/N's 
00000  through  52720,  61433  through 
61444,  and  61457  through  61465. 
regardless  of  prefix; 

•  Establishes  RIN  factors  for  masts 
and  trunnions  that  have  been  previously 
installed  on  military  helicopters  (BHTl- 
manufactured  Model  HH-lK,  TH-lF, 
TH-IL,  UH-IA,  UH-lB,  UH-lC,  UH- 
ID,  UH-IE,  UH-IF,  UH-lG,  UH-lH, 
UH-lL,  UH-IM,  UH-IN,  and  UH-lP; 
and  Southwest  Florida  Aviation  SW204, 
SW204HP,  SW205,  and  SW205A-1)  and 
restricted  category  helicopters  (Firefly 
Aviation  Helicopter  Services 
(previously  Erickson  Air  Crane  Co.); 
Garlick  Helicopters,  Inc.;  Hawkins  and 
Powers  Aviation,  Inc.;  International 


Helicopters,  Inc.;  Tamarack  Helicopters, 
Inc.  (previously  Ranger  Helicopter 
Services,  Inc.);  Robinson  Air  Crane,  Inc.; 
Williams  Helicopter  Corporation 
(previously  Scott  Paper  Co.);  Smith 
Helicopters;  Southern  Helicopter,  Inc.; 
Southwest  Florida  Aviation;  Utah  State 
University;  Western  International 
Aviation,  Inc.;  and  U.S.  Helicopter, 
Inc.). 

•  Requires  the  immediate  removal 
from  service  of  any  mast  that  has  been 
previously  installed  with  a  hub  spring. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  structural  integrity 
and  controllability  of  the  heUcopter. 
Therefore,  the  actions  previously  stated 
are  required  at  the  specified  time 
intervals,  and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  pubUc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  25,  2000  to  all 
known  U.S.  owners  and  operators  of 
BHTl  Model  204B,  205 A,  205A-1,  205B, 
and  212  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  147 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  10  work  hours  per 
helicopter  to  remove  and  replace  the 
mast,  if  necessary;  10  work  hours  to 
remove  and  replace  the  trunnion,  if 
necessary;  and  6  work  hours  to  inspect 
the  mast  for  proper  radius  or  a  burr.  The 
approximate  time  necessary  for 
calculating  the  accumulated  RIN, 
revising  the  Airworthiness  Limitations 
section  of  the  maintenance  manuals, 
and  providing  the  information  requested 
to  the  FAA  is  15  work  hours  per 
helicopter.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $9,538  to  replace  a  mast, 
if  necessary,  and  $5,300  to  replace  a 
trunnion,  if  necessary.  Based  on  these 
figiu-es,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,675,506  ($11,398  per  helicopter, 
assuming  one  inspection,  one  mast 
replacement,  not  trunnion  replacement, 
and  that  the  helicopter's  accumulated 
RIN  is  calculated,  the  maintenance 
manuals  are  revised,  and  the  requested 
information  is  submitted  to  the  FAA). 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguiments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ndemaldng  action  woiUd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  v»rill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  thefr  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
28-AD."  The  postcard  vdll  be  date 
stamped  and  retiuTied  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  Hit  is 


determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Afr  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10900  (63  FR 
64612,  November  23,  1998)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-15-52    Bell  Helicopter  Textron  Inc.: 

Amendment  39-12042.  Docket  No. 

200O-SW-28-AD.  Supersedes 

Emergency  AD  2000-08-52,  Docket  No. 

2000-SW-20-AD,  and  AD  98-24-15. 

Amendment  39-10900,  Docket  No.  97- 

SW-20-AD. 
Applicability:  Model  204B,  205 A,  205A-1, 
205B,  and  212  helicopters,  with  main  rotor 
mast  (mast),  part  number  (P/N)  204-011- 
450-001,  -007,  -105,  -113,  or  -119.  or  main 
rotor  trunnion  (trunnion),  P/N  204-011-105- 
001  or  -103,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  This  AD  has  new  requirements 
which  must  be  complied  with  even  if  AD's 


77788      Federal  Register /Vol.  65,  No.  240  /  Wednesday,  December  13,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  240 / Wednesday.  December  13.  2000 /Rules  and  Regulations      77789 


98-24-15  and  2000-08-52  have  already  been 
accomplished.  This  AD  requires  the 
recalculation  of  accumulated  mast  and 
trunnion  RIN  and  increases  the  RIN  factors 
for  masts  and  trunnions  installed  on  certain 
helicopter  models.  This  AD  also  expands  the 
S/N  applicability  for  the  one-time  special 
inspection  of  the  mast. 

To  prevent  failure  of  a  mast  or  trunnion, 
separation  of  the  main  rotor  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Before  further  flight,  determine  the 
accumulated  Retirement  Index  Number  (RIN) 
in  accordance  with  the  Instructions  in 
Appendix  1  of  this  AD  for  the  mast  and 
Appendix  2  of  this  AD  for  the  trunnion.  If  the 
helicopter  model  installation  history  or  hours 
time-in-service  (TIS)  of  the  mast  or  trunnion 
is  unknown,  remove  the  mast  or  trunnion 
from  service  and  replace  it  with  an  airworthy 
mast  or  trunnion.  If  the  mast  has  been 
installed  on  certain  military  helicopters 
(BHTI-manufactured  Model  HH-lK,  TH-lF, 
TH-IL,  UH-IA,  UH-IB,  UH-lC,  UH-lD, 
UH-IE.  UH-IF,  UH-IG,  UH-IH,  UH-lL, 


UH-IM,  UH-IN,  and  UH-IP;  and  Southwest 
Florida  Aviation  SW204,  SW204HP,  SW205, 
or  SW205A-1)  or  restricted  category 
helicopters  (Firefly  Aviation  Helicopter 
Services  (previously  Erickson  Air  Crane  Co.); 
Garlick  Helicopters,  Inc.;  Hawkins  and 
Powers  Aviation,  Inc.;  International 
Helicopters,  Inc.;  Tamarack  Helicopters,  Inc. 
(previously  Ranger  Helicopter  Services,  Inc.); 
Robinson  Air  Crane,  Inc.;  Williams 
Helicopter  Corporation  (previously  Scott 
Paper  Co.);  Smith  Helicopters;  Southern 
Helicopter,  Inc.;  Southwest  Florida  Aviation; 
Utah  State  University;  Western  International 
Aviation,  Inc.;  and  U.S.  Helicopter,  Inc.)  and 
you  cannot  verify  that  hub  springs  have  not 
been  installed,  remove  the  mast  from  service 
and  replace  it  with  an  airwortliy  mast. 

(b)  Before  further  flight,  replace  any  mast, 
P/N  204-011^50-113  or  119,  that  has 
accumulated  240,000  or  more  RIN  with  an 
airworthy  mast.  Before  further  flight,  replace 
any  mast,  P/N  204-011-450-001,-007,  or 
-105,  that  has  accumulated  265,000  or  more 
RIN  with  an  airworthy  mast. 

(c)  Before  further  flight,  replace  any 
trunnion,  P/N  204-011-105-103,  that  has 


accumulated  240,000  or  more  RIN  with  an 
airworthy  trunnion.  Before  further  flight, 
replace  any  trunnion,  P/N  204-011-105-001, 
that  has  accumulated  265,000  or  more  RIN 
with  an  airworthy  trunnion. 

(d)  Before  reaching  100,000  RIN,  inspect 
the  upper  and  lower  snap  ring  grooves  in  the 
damper  clamp  splined  area  of  any  mast  with 
serial  number  (S/N)  00000  through  52720,  S/ 
N  61433  through  61444,  and  S/N  61457 
through  S/N  61465  (regardless  of  prefix)  for: 

(1)  A  minimum  radius  of  0.020  inches 
around  the  entire  circumference  (see  Figures 
1  through  3),  using  a  lOOx  or  higher 
magnification.  If  any  snap  ring  groove  radius 
is  less  than  0.020  inches,  replace  the  mast 
with  an  airworthy  mast  prior  to  exceeding 
100,000  RIN. 

(2)  A  burr,  using  a  200x  or  higher 
magnification.  If  a  burr  is  found  in  any  snap 
ring  groove/spline  intersection,  replace  the 
mast  with  an  airworthy  mast  prior  to 
exceeding  170,000  RIN. 

BILLING  CODE  4910-13-U 


Inspect  area  for: 

•  At  lOOx  minimum  magnification 
Minimum  radius  of  0.020  at  the 
snap  ring  groove/spline  intersection 

•'At  200x  minimum  magnification 
Burrs  in  the  snap  ring  groove 

See  view  A-A  for  detail 


View  A 


Figure  1 
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S      'O    1 


Inspect  for  minimum  0.020  radius  in  the  snap  ring  groove  using  lOOx  magnification  minimum  (upper 
and  lower  grooves,  entire  circiraiference). 

.Inspect  for  burrs  at  the  snap  ring  groove/spline  intersection  using  200x  magnification  minimum  (upper 
and  lower  grooves,  all  places). 


Figure  2 
Snap  Ring  Groove/Spline  Intersection 


Cutaway  View  Looking  Down  from  Inside  Snap  Ring  Groove 

Typical  Burrs  at  Snap  Ring  Groove/Spline  Intersection 
Burrs  are  to  be  Inspected  at  200x  Minimum  Magnification 


(e)  Continue  to  calculate  the  accumulated 
RIN  for  the  mast  by  multiplying  all  takeoff 
and  external  load  lifts  by  the  RIN  factors 
defined  in  columns  (D)  and  (G)  of  Table  1  of 
Appendix  1  of  this  AD. 


Figure  3 
Typical  Burr  at  Snap  Ring  Groove 


(f)  Continue  to  calculate  the  accumulated 
RIN  for  the  trunnion  by  multiplying  all 
takeoff  and  external  load  lifts  by  the  RIN 
factors  defined  in  colimins  (D)  and  (G)  of 
Table  1  of  Appendix  2  of  this  AD. 

Mast  and  Trunnion  Life  Limits 


(g)  Before  further  flight,  revise  the 
Airworthiness  Limitations  section  of  the 
maintenance  manuals  for  the  masts  and 
trunnions  in  accordance  with  Figure  4. 


Mast  part  No. 

Hours  TIS  life 
limit 

RIN  life  limit 

Trunnion  part  No. 

Hours  TIS  life 
limit 

RIN  life  limit 

204-011-450-001  

6,000 

15,000 
15.000 
13,000 
13,000 

265,000 
265,000 
265,000 
240,000 
240,000 

204-011-105-001 
204-011-105-103 

15,000 
13,000 

265,000 
240,000 

204-011-450-007  

204-011-450-105  

204-01 1-450-1 13  

204-01 1-450-1 19 

(h)  Within  10  days  after  completing  the 
inspections  required  by  this  AD,  provide  the 
information  contained  on  the  AD  inspection 
report,  sample  format,  contained  in 
Appendix  3  of  this  AD  and  send  it  to  the 
Manager,  Rotorcraft  Certification  Office, 
Federal  Aviation  Administration,  Fort  Worth, 
Texas,  76193-0170,  USA.  Reporting 
requirements  have  been  approved  by  the 


Office  of  Management  and  Budget  emd 
assigned  0MB  control  number  2120-0056. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenemce  Inspector,  who  may 


concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &x)m  the  Manager,  Rotorcraft 
Certification  Office. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 


(k)  This  amendment  becomes  effective  on 
December  28,  2000,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Emergency  AD 


2000-15-52,  issued  July  25,  2000,  which 
contained  the  requirements  of  this 
amendment. 


APPENDIX  1 


Instructions  for  Calculating  Mast  RIN 
Definition  of  Retirement  Index  Number; 

The  overall  fatigue  life  of  a  main  rotor  mast  is  a  function  of  the  number  of  cycles  of 
torque,  lift,  and  bending  loads  applied  to  it  during  the  various  modes  of  operation.  The 
mast  experiences  both  high  cycle  fatigue  and  low  cycle  fatigue  during  operation. 

The  high  cyde  fatigue  life  of  the  mast  is  a  function  of  high  frequency  but  relatively  low 
level  cyclic  loads,  which  are  primarily  induced  by  rotor  r.p.m.  The  high  cycle  fatigue  life 
limit  for  the  mast  is  defined  in  terms  of  hours  TIS  because  rotor  r.p.m.  is  basically  a 
constant  value. 

The  low  cyde  fatigue  life  of  the  mast  is  a  function  of  the  number  of  less  fiequent  but 
relatively  high  level  cyclic  loads  experienced  primarily  during  takeofFs  and  external  load 
lifts.  The  low  cycle  fatigue  life  limit  for  the  mast  is  expressed  in  terms  of  the  accumulated 
Retirement  Index  Number  (RIN). 

The  accumulated  REV  is  defined  as  the  total  number  of  load  cycles  experienced  (since 
new)  by  the  mast  multiplied  by  a  RIN  factor  to  account  for  the  difference  in  torque  levels 
applied  to  the  same  mast  when  installed  in  different  helicopter  models.  The  level  of  torque 
applied  to  the  mast  is  directly  proportional  to  the  transmission  output  horsepower.  The 
manufacturer's  established  mast  REV  life  limit  is  based  on  the  measured  number  of  cycles 
to  failure  of  masts  (m  laboratory  tests)  at  various  levels  of  constant  torque,  lift,  and 
bending  loads  which  are  representative  of  the  expected  operating  environment. 

Calculation  of  Retirement  Indei  Number; 

There  are  two  methods  for  calculating  the  accumulated  RIN,  depending  on  the  available 
service  history  information  for  the  mast.  In  some  cases,  one  method  will  be  used  for  a 
portion  of  the  mast  service  history,  and  the  other  method  will  be  used  for  another  portion 
of  the  mast  service  history   Both  methods  require  knowledge  of  all  the  helicopter  models 
in  which  the  mast  was  installed. 

Calculation  of  RIN  when  Number  of  Takeoffs  and  External  Load  Lifts  is  Known 
(Reference  Table  1); 

If  the  total  number  of  takeoffs  and  the  total  number  of  external  load  lifts  for  the  mast  are 
known,  the  accumulated  RIN  must  be  calculated  by  multiplying  each  takeoff  and  each 
external  load  lift  by  a  RIN  factor  determined  to  be  appropriate  for  the  torque 
(horsepower)  of  the  helicopter  model  in  which  the  mast  is  installed. 

Table  1  of  Appendix  1  is  a  worksheet  for  calculating  the  accumulated  mast  RIN  when  the 
number  of  takeoffs  and  external  load  lifts  is  known. 
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The  RIN  factor  for  each  external  load  lift  is  twice  that  specified  for  each  takeoff.  This  is 
because  two  torque  events  are  experienced  during  a  typical  external  load  lift. 

Using  Table  1,  calculate  accumulated  RIN  as  follows: 

1 .  Enter  the  total  number  of  takeoflfs  for  the  particular  mast  model/helicopter  model 
combination  in  column  (C). 

2.  Multiply  the  value  entered  in  column  (C)  by  the  RIN  factor  listed  in  column  (D), 
and  enter  the  result  in  column  (E).  This  is  the  total  accumulated  RIN  due  to 
takeoflfs. 

3.  Enter  the  total  number  ofextemal  load  lifts  for  the  particular  mast 
model/helicopter  model  combination  in  column  (F). 

4.  Multiply  the  value  entered  in  column  (F)  by  the  RIN  factor  listed  in  column  (G), 
and  enter  the  result  in  column  (H).  This  is  the  accumulated  RIN  due  to  external 
load  lifts. 

5.  Add  the  values  from  colunm  (E)  and  column  (H)  and  enter  the  result  in  column  (I). 
This  is  the  total  accumulated  RIN  to  date  for  the  mast  for  the  particular  mast 
model/helicopter  model  combination. 

6.  Add  the  accumulated  RIN  subtotals  for  the  various  mast  model/helicopter 
combinations  in  column  (I)  and  enter  the  result  in  the  space  provided.  This  is  the 
total  accumulated  RIN  for  the  mast. 

Calculation  of  RIN  when  Exact  Number  of  Takeoflfs  and  External  Load  Lifts  is 
Unknown  (Reference  Tables  2  and  3  V 

If  either  the  exact  total  number  of  takeoflfs  or  the  exact  total  number  of  external  load  lifts 
for  the  mast  model/helicopter  model  combination  is  unknown,  then  the  accumulated  RIN 
must  be  calculated  by  multiplying  the  (unfactored)  hours  TIS  by  a  RIN  conversion  factor 
based  on  the  torque  (horsepower)  of  the  helicopter  model  in  which  it  was  installed.  The 
resultant  factored  hours  TIS  is  then  multiplied  by  a  RIN  conversion  factor  retained  from 
AD  98-24-15  to  establish  a  baseline  accumulated  RIN  count.  The  FAA  has  determined 
that  the  factors  used  to  establish  the  factored  hours  in  earlier  ASB's  as  well  as  the  RIN 
conversion  factors  specified  in  AD  98-24-15  are  inadequate.  Consequently,  this  AD 
(2000-15-52)  requires  that  the  baseline  accumulated  RIN  count  be  further  multiphed  by  an 
additional  RIN  adjustment  factor. 

Tables  2  and  3  of  Appendix  1  are  worksheets  for  calculating  the  accumulated  mast  RIN 
when  the  exact  number  of  takeoflfs  and  external  load  lifts  is  unknown.  Using  Tables  2  and 
3,  calculate  accumulated  mast  RIN  as  follows: 

1.  Enter  the  (unfiictored)  hours  TIS  for  the  particular  mast  model/helicopter  model 
combination  in  column  (C)  of  Table  2. 

2.  Using  service  history  for  the  mast,  select  the  appropriate  Frequency  of  Event  Hour 
Factor  from  column  (E)  of  Table  2  based  on  the  total  number  of  takeoflfs  + 
external  load  lifts  per  hour  shown  in  column  (D)  of  Table  2. 
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3.         Multiply  the  value  for  (unfactored)  hours  TIS  entered  in  column  (C)  by  the 
appropriate  value  in  column  (E)  for  Frequency  of  Event  Hour  Factor  as 
determined  in  step  2  above.  Enter  the  result  in  column  (F)  of  Table  2.  This  is  the 
total  FACTORED  hours  TIS  for  the  particular  mast  model/helicopter  model 
combination. 

Enter  the  value  for  FACTORED  hours  TIS  from  column  (F)  of  Table  2  into 
column  (C)  of  Table  3. 

Using  Table  3,  multiply  the  value  for  FACTORED  hours  TIS  in  column  (C)  by  the 
appropriate  RIN  conversion  factor  listed  in  column  (D),  by  the  appropriate  RIN 
adjustment  factor  in  column  (E)  of  Table  3,  and  enter  the  result  in  column  (F)  of 
Table  3.  This  is  the  accumulated  RIN  to  date  for  the  particular  mast 
model/helicopter  model  combination. 

Add  the  accumulated  RIN  subtotals  for  the  various  mast  model/helicopter  model 
combinations  in  column  (F)  of  Table  3  and  enter  the  resuh  in  the  space  provided. 
This  is  the  total  accumulated  RIN  for  the  mast. 


4. 
5. 
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Sample  Mast  REV  Calculation 

Given  the  following  known  service  history  for  the  mast: 

Mast  Model  -007  was  first  installed  on  a  BHTI  Model  204B  helicopter  for  1000  hours 
TIS  and  experienced  an  unknown  number  of  takeoffs  and  external  load  lifts.  The  mast 
was  then  removed  and  subsequently  installed  on  a  BHTI  Model  205  A  helicopter  for  1500 
hours  TIS.  It  is  known  that  the  helicopter  was  used  primarily  for  passenger  carrying  for 
the  first  1000  hours  of  operation  on  this  model    The  exact  number  of  takeoffs  and 
external  load  lifts  is  unknown,  but  it  is  known  that  the  helicopter  averaged  less  than  20 
takeoffs  per  hour,  with  no  external  load  lifts.  It  was  subsequently  used  for  heavy  lift 
operation  for  the  remaining  500  hours  of  operation  on  this  model,  averaging  between  20 
and  44  external  load  lifts  during  this  period  of  time.  The  mast  was  then  removed  and 
installed  on  a  BHTI  Model  212  helicopter  for  a  total  of  1500  hours  TIS  with  accurate 
records  indicating  that  it  experienced  1000  takeoffs  and  2000  external  load  Hfts. 

Calculate  the  total  accumulated  RIN  to  date  since  new  for  the  mast  as  follows: 

Accumulated  RIN  while  installed  in  BHTI  Model  204B: 

Calculate  factored  flight  hours  fi-om  Table  2  as  follows: 

Factored  Flight  Hours  =         (unfactored  flight  hours)  x  (fi-equency  of  event  hour  fector) 

=  (column  C)  x  (column  E) 

(1000)  x  (3) 
3000 

Then  using  Table  3,  calculate  the  accumulated  RIN  as  follows: 

=  (factored  hours  TIS)  x  (RIN  conversion  fector)  x  (RIN  adjustment  factor) 
=  (column  C)  x  (colunmD)  x  (column  E) 
=  (3000  )  X  (20)  X  (1) 

=  60,000  RIN 


Accumulated  RIN  while  installed  in  BHTI  Model  205  A: 

Calculate  factored  flight  hours  fi-om  Table  2  as  follows: 

Factored  Flight  Hours  =         (unfactored  flight  hours)  x  (fi-equency  of  event  hour  factor) 
(for  first  1000  hrs.)      =  (column  C)  x  (column  E) 

(1000)  X  (1) 

1000 
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Factored  Flight  Hours  =  (unfactored  flight  hours)  x  (fi-equency  of  event  hour  faaor) 

(for  next  500  hrs)       =         (column  C)  x  (column  E) 

(500)  X  (2) 

1000 

Then  using  Table  3,  calculate  the  accumulated  RIN  as  follows: 

=  (factored  hours  TIS)  x  (RIN  conversion  factor)  x  (RIN  adjustment  factor) 

=  (column  C)  x  (column  D)  x  (column  E) 

=  (1000  )  X  (20)  X  (10)  +  (1000)  X  (20)  x  (10) 

=  200,000  +  200,000 

=  200,000  +  200,000 

=  400,000  RIN 

Accumulated  RIN  while  installed  in  BHTI  Model  212: 

Calculate  the  accumulated  RIN  fi-om  Table  1  and  the  given  number  of  takeoff  and  lifts  as 
follows: 

Accumulated  RIN  =  (number  of  takeoffs  x  RIN  factor  per  takeoff)  +  (number  of  lifts  x 
RIN  Factor  per  lift) 

=  (column  C)  x  (Column  D)  +  (Column  F)  x  (Column  G) 
=  (1,000)  X  (5)+  (2,000)  X  (10) 
=  25,000  RIN 

Therefore,  the  total  accumulated  RIN  to  date  for  the  mast  is  the  sum  of  the  subtotals  fi-om 
Tables  1  and  3  for  the  period  of  time  the  mast  was  installed  on  the  BHTI  Model  204B, 
205 A,  and  212  helicopters: 


Total  accumulated  mast  RIN 


60,000  +  400,000  +  25,000 
485,000 


Please  note  that  the  recalculated  total  accumulated  RIN  for  this  sample  mast  would  have 
exceeded  the  265,000  allowable  RIN  life.  This  mast  would  therefore  be  removed  fi-om 
service. 


The  values  for  the  sample  problem  are  shown  in  bold  italics  in  Tables  1  -  3  for  illustration 
purposes. 
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Calculation  of  Mast  Factored  Hours  Time-in-Service 


Mast 

A/C  Model 
Installation 

Mast 

P/N 

204-011-450 

Unfactored 
Hours  TIS 
on  Model 

Frequency 
Of  Events 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 
Hours  nS 
On  Model 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 
=  (C)x(E) 

204B 

204-011-450-001,-007, 

1.0-20.00 

1.00 

or -105 

20.01-44.00 

2.00 

4401-69.00 

3.00 

Greater  than  69.00 

Contact  FAA* 

1,000 

Unknown 

3.00 

3,000 

■ 

205AyA-l 

204-011-450-007,-105, 

1,000 

1.0-20  00 

100 

1,000 

-113.  or -119 

500 

20.01-44.00 

2.00 

1,000 

44.01-69.00 

3.00 

Greater  than  69  00 

Contact  FAA* 

Unknown 

3  00 

205B 

204-011-450-007,-105 

1.0-5.00 

1.00 

501-8  00 

1.50 

8.01-12.00 

2.00 

12.01-18.00 

3.00 

18.01-32.00 

5.00 

32.01-48.00 

7.00 

48.01-62.00 

9.00 

Greater  than  62.00 

Contact  FAA* 

Unknown 

9  00 

.ill*^'      "       'n    '^M 

^ijgllllllllll,::..: 

212 

204-011-450-007,-105, 

1.0-5  00 

1.00 

-113,  or -119 

5.01-8.00 

1.50 

8.01-12.00 

2.00 

12.01-18.00 

3.00 

18.01-32.00 

5.00 

32.0M8.00 

7.00 

48.01-62.00 

9.00 

Greater  than  62  00 

CcmtactFAA* 

Unknown 

9.00 

♦Contact  FAA  at  (817)  222  -  5 159 


Appendix  1  -  Table  2(1   page  of  2) 
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Calculation  of  Mast  Factored  Hours  Time-in-Service 


Mast 
A/C  Model 
Installation 

Mast 

P/N  204-011^50 

(without  a  hub  spring) 

Unfactored 
Hours  TIS 
on  Model 

Frequency 
Of  Events 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 
Hours  TIS 
On  Model 

(A) 

(B) 

(Q 

(D) 

(E) 

(F) 
=  (C)  I  (E) 

Restricted 
Category  TIS 
(^00  hp) 

204-011-450-007 

1.0-37.00 

1.00 

or  -105 

37.01-46.00 

1.25 

46.01-55.00 

1.50 

55.01-63.00 

1.75 

Greater  than  63.00 

Contact  FAA* 

Unknown 

1.75 

Restricted 
Category  TIS 
(^1000  hp) 

204-011-450-007 

1.0-7.00 

1.00 

or -105 

7.01-13.00 

2.00 

13.01-18.00 

3.00 

18.01-30,00 

5.00 

30.01-41.0 

7.00 

4101-52.00 

9.00 

52.01-63.00 

11.00 

Greater  than  63.00 

Contact  FAA* 

Unknown 

11.00 

Restricted 
Category  TIS 
(^1100  hp) 

204-011-450-007 

1.0-5.00 

1.00 

or  -105 

5.01-7.00 

2.00 

7.01-10.00 

3.00 

10.01-16.00 

5.00 

16.01-24.0 

7.50 

24.01-31.00 

10.00 

31.01-46.00 

15.00 

46.01-61.00 

20.00 

Greater  than  61.00 

Contact  FAA* 

Unknown 

20.00 

Restricted 
Category  TIS 
(^1290  hp) 

204-01 M50-007 

1.0-5.00 

2.10 

or -105 

5.01-7.00 

4.00 

7.01-10.00 

6.00 

10.01-15.00 

9.00 

15.01-19.00 

12.00 

19.01-25.00 

16.00 

25.01-31.00 

20.00 

31.01-46.00 

30.00 

46.01-60.00 

40.00 

Greater  than  60.00 

Contact  FAA* 

Unknown 

40.00 

Military  TIS 

204-01 M50-001, 

(^00  hp  SLS) 

-007,  or  -105 

All 

1.00 

(^1000  hp  SLS) 

All 

3.00 

(^1100  hp  SLS) 

All 

6.00 

(^1290  hp  SLS) 

1                AU 

12.00 

♦Contact  FAA  at  (817)  222  -  5159 

Appendix.  1 


Table  2  (continued  -  2"^  page  of  2) 
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APPENDIX  2 

Instructions  for  Calculation  of  Trunnion  RIN 

Definition  of  Retirement  Index  Number; 

The  overall  fatigue  life  of  a  main  rotor  trunnion  is  a  function  of  the  number  of  cycles  of 
torque,  lift,  and  bending  loads  applied  to  it  during  the  various  modes  of  operation.  The 
trunnion  experiences  both  high  cycle  fatigue  and  low  cycle  fatigue  during  operation. 

The  high  cycle  fatigue  life  of  the  trunnion  is  a  function  of  high  frequency  but  relatively 
low  level  cychc  loads,  which  are  primarily  induced  by  rotor  r.p.m.  The  high  cycle  fatigue 
Ufe  limit  for  the  trunnion  is  defined  in  terms  of  hours  TIS  because  rotor  r.p  m  is  basically 
a  constant  value. 

The  low  cycle  fatigue  life  of  the  trunnion  is  a  function  of  the  number  of  less  fi-equent  but 
relatively  high  level  cychc  loads  experienced  primarily  during  takeoffs  and  external  load  lift 
operations.  The  low  cycle  fetigue  Ufe  limit  for  the  tnmnion  is  expressed  in  terms  of  the 
accumulated  Retirement  Index  Number  (RIN). 

The  accumulated  RIN  is  defined  as  the  total  number  of  load  cycles  experienced  (since 
new)  by  the  trunnion  multipUed  by  a  RIN  factor  to  account  for  the  difference  in  torque 
levels  applied  to  the  same  trunnion  when  installed  in  different  hehcopter  models.  The  level 
of  torque  appUed  to  the  trunnion  is  directly  proportional  to  the  transmission  output 
horsepower.    The  manufacturer's  established  trunnion  RIN  life  limit  is  based  on  the 
measured  number  of  cycles  to  failure  of  trunnions  (in  laboratory  tests)  at  various  levels  of 
constant  torque,  lift,  and  bending  loads,  which  are  representative  of  the  expected 
operating  environment. 

Calculation  of  Retirement  Index  Number; 

There  are  two  methods  for  calculating  the  accumulated  RIN,  depending  on  the  available 
service  history  information  for  the  trunnion.  In  some  cases,  one  method  will  be  used  for  a 
portion  of  the  trunnion  service  history,  and  the  other  method  will  be  used  for  another 
portion  of  the  trunnion  service  history.  Both  methods  require  knowledge  of  all  the 
helicopter  models  in  which  the  trunnion  was  installed. 

Calculation  of  RIN  when  Number  of  Takeoffs  and  External  Load  Lifts  is  Known 
Reference  Table  IV 

If  the  total  number  of  takeoffs  and  the  total  number  of  external  load  lifts  for  the  trunnion 
are  known,  the  accumulated  RIN  must  be  calculated  by  multiplying  each  takeoff  and  each 
external  load  Uft  by  a  RIN  factor  determined  to  be  appropriate  for  the  torque 
(horsepower)  of  the  helicopter  model  in  which  the  trunnion  is  installed. 

Table  1  of  Appendix  2  is  a  worksheet  for  calculating  the  accumulated  trunnion  RIN  when 
the  number  of  takeoffs  and  external  load  lifts  is  known. 
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The  RIN  factor  for  each  external  load  lift  is  twice  that  specified  for  each  takeoff.  This  is 
because  two  torque  events  are  experienced  during  a  typical  external  load  lift. 

Using  Table  1,  calculate  accumulated  RIN  as  follows: 


1. 

2. 

3. 
4. 

5. 

6. 


Enter  the  total  number  of  takeoffs  for  the  particular  trunnion  model/helicopter 

model  combination  in  column  (C). 

Multiply  the  value  entered  in  column  (C)  by  the  RIN  fartor  listed  in  column  (D), 

and  enter  the  result  in  column  (E).  This  is  the  total  accumulated  RIN  due  to 

takeoffs. 

Enter  the  total  number  of  external  load  lifts  for  the  particular  trunnion 

model/helicopter  model  combination  in  column  (F). 

Multiply  the  value  entered  in  column  (F)  by  the  RIN  factor  listed  in  column  (G), 

and  enter  the  resuh  in  column  (H).  This  is  the  accumulated  RIN  due  to  external 

load  lifts. 

Add  the  values  fi-om  column  (E)  and  column  (H)  and  enter  the  result  in  column  (I). 

This  is  the  total  accumulated  RIN  to  date  for  the  trunnion  for  the  particular 

trunnion  model/heUcopter  model  combination. 

Add  the  accumulated  RIN  subtotals  for  the  various  trunnion  model/helicopter 

combinations  in  column  (I)  and  enter  the  result  in  the  space  provided.  This  is  the 

total  accumulated  RIN  for  the  trunnion. 


Calculation  of  RIN  when  Exact  Number  of  Takeoffs  and  External  Load  Lifts  is 
Unknown  (Reference  Tables  2  and  3V 

If  either  the  exact  total  number  of  takeoffs  or  the  exact  total  number  of  external  load  lifts 
for  the  trunnion  model/helicopter  model  combination  is  unknown,  then  the  accumulated 
RIN  must  be  calculated  by  multiplying  the  (unfactored)  hours  TIS  by  a  RIN  conversion 
factor  based  on  the  torque  (horsepower)  of  the  helicopter  model  in  which  it  was  installed. 
The  resultant  faaored  hours  TIS  is  then  multiplied  by  a  RIN  conversion  faaor  retained 
fi-om  AD  98-24-1 5  to  estabUsh  a  baseline  accumulated  RIN  count.  The  FAA  has 
determined  that  the  factors  used  to  establish  the  factored  hours  in  eariier  ASB's  as  well  as 
the  RIN  conversion  factors  specified  in  AD  98-24-15  are  inadequate.  Consequently,  this 
AD  (2000-1 5-52)  requires  that  the  baseline  accumulated  RIN  count  be  further  multiphed 
by  an  additional  RIN  adjustment  factor. 

Tables  2  and  3  of  Appendix  2  are  worksheets  for  calculating  the  accumulated  trunnion 
RIN  when  the  exact  number  of  takeoffs  and  external  load  lifts  is  unknown.  Using  Tables 
2  and  3,  calculate  accumulated  trunnion  RIN  as  follows;    . 


1.  Enter  the  (unfactored)  hours  TIS  for  the  particular  trunnion  model/helicopter 
model  combination  in  column  (C)  of  Table  2. 

2.  Using  service  history  for  the  trurmion,  select  the  appropriate  Frequency  of  Event 
Hour  Factor  from  column  (E)  of  Table  2  based  on  the  total  number  of  takeoffs  + 
external  load  lifts  per  hour  shown  in  column  (D)  of  Table  2. 
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3. 


Multiply  the  value  for  (unfactored)  hours  TIS  entered  in  column  (C)  by  the 
appropriate  value  in  column  (E)  for  Frequency  of  Event  Hour  Factor  as 
determined  in  step  2  above.  Entertheresult  in  column  (F)  of  Table  2   This  is  the 
total  FACTORED  hours  TIS  for  the  particular  trunnion  model/helicopter  model 
combination. 

Enter  the  value  for  FACTORED  hours  TIS  from  column  (F)  of  Table  2  into 
column  (C)  of  Table  3. 

Using  Table  3,  multiply  the  value  for  FACTORED  hours  TIS  in  column  (C)  by  the 
appropriate  RIN  conversion  factor  listed  in  column  (D),  by  the  appropriate  RIN 
adjustment  factor  in  column  (E)  of  Table  3,  and  enter  the  resuh  in  column  (F)  of 
T^le  3 .  This  is  the  accumulated  RIN  to  date  for  the  particular  trunnion  model  / 
helicopter  model  combination. 
6.         Add  the  accumulated  RIN  subtotals  for  the  various  trunnion  model  /  helicopter 
model  combinations  in  column  (F)  of  Table  3  and  enter  the  result  in  the  space 
provided.  This  is  the  total  accumulated  RIN  for  the  trunnion. 


4. 
5. 
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Sample  Trunnion  RIN  Calculation 

Given  the  following  known  service  history  for  the  trunnion: 

Trunnion  Model  -001  was  first  installed  on  a  BHTI  Model  204B  helicopter  for  1000 
hours  TIS,  and  experienced  an  unknown  number  of  takeoffs  and  external  load  lifts   The 
trunnion  was  then  removed  and  subsequently  installed  on  a  BHTI  Model  205A  helicopter 
for  1 500  hours  TIS.  It  is  known  ♦hat  the  helicopter  was  used  primarily  for  passenger 
carrying  for  the  first  1000  hours  of  operation  on  this  model  The  exact  number  of  takeoffs 
and  external  load  lifts  is  unknown,  but  it  is  known  that  the  helicopter  averaged  less  than  20 
takeoffs  per  hour,  with  no  external  load  lifts.  It  was  subsequently  used  for  heavy  Kft 
operation  for  the  remaining  500  hours  of  operation  on  this  model,  averaging  between  20 
and  44  external  load  lifts  during  this  period  of  time.  The  trunnion  was  then  removed  and 
installed  on  a  model  212  helicopter  for  a  total  of  1500  hours  TIS  with  accurate  records 
indicating  that  it  experienced  1000  takeoffs  and  2000  external  load  lifts. 

Calculate  the  total  accumulated  RIN  to  date  since  new  for  the  tnmnion  as  follows: 
Accumulated  RIN  while  installed  in  BHTI  Model  2Q4B 


Calculate  factored  flight  hours  from  Table  2  as  follows: 


Factored  Flight  Hours  = 


(unfactored  flight  hours)  x  (frequency  of  event  hour  factor) 
(column  C)  x  (column  E) 
(1000)  X  (3) 
3000 


Then  using  Table  3,  calculate  the  accumulated  RIN  as  follows: 

=  (factored  hours  TIS)  x  (RIN  conversion  factor)  x  (RIN  adjustment  factor) 
=  (column  C)  x  (column  D)  x  (column  E) 
=  (3000)x(20)x(l) 

=  60,000  RIN 

Accumulated  RIN  while  installed  in  BHTI  Model  205A: 


Calculate  factored  flight  hours  from  Table  2  as  follows: 


Factored  Flight  Hours  = 
(for  first  1000  hrs.)      = 


(unfactored  flight  hours)  x  (frequency  of  event  hour  factor) 
(column  C)  x  (column  E) 
(1000)  x  (1) 
1000 
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Factored  Flight  Hours  =         (unfactored  flight  hours)  x  (frequency  of  event  hour  factor) 
(for  next  500  hrs)       =  (column  C)  x  (column  E) 

(500)  X  (2) 

1000 

Then  using  Table  3,  calculate  the  accumulated  RIN  as  follows: 

=  (factored  hours  TIS)  x  (RIN  conversion  factor)  x  (RIN  adjustment  factor) 

=  (column  C)  x  (column  D)  x  (column  E) 

=  (1000  )  x  (20)  X  (10)  +  (1000)  X  (20)  x  (10) 

=  200,000  +    200,000 

=  200,000  +  200,000 

=  400.000  RIN 

Accumulated  RIN  while  installed  in  BHTI  Model  212: 

Calculate  the  accumulated  RIN  from  Table  1  and  the  given  number  of  takeoff  and  lifts  as 
follows: 

Accumulated  RIN  =  (number  of  takeoflFs  x  RIN  factor  per  takeoff)  +  (number  of  lifts  x 
RIN  Factor  per  lift) 

=  (column  C)  x  (Column  D)  +  (Column  F)  x  (Column  G) 

(1,000)  X  (5)+  (2,000)  X  (10) 

=  25,000  RIN 

Therefore,  the  total  accumulated  RIN  to  date  for  the  trunnion  is  the  sum  of  the  subtotals 
for  the  period  of  time  the  trunnion  was  installed  on  the  BHTI  Model  204B,  205  A,  and  212 
helicopters: 

Total  accumulated  trunnion  RIN    =  60,000  +  400,000  +  25,000 

485,000 

Please  note  that  the  recalculated  total  accumulated  RIN  for  this  sample  trunnion  would 
have  exceeded  the  265,000  allowable  RIN  life.  This  trunnion  would  therefore  be  removed 
from  service. 

The  values  for  the  sample  problem  are  shown  in  bold  italics  in  Tables  1  -  3  for  illustration 
purposes. 
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Calculation  of  Trunnion  Factored  Hours  Tlme-in-Service 


Trunnion 
A/C  Model 
Installation 

Trunnion 

P/N 

Unfactored  Hou1-s 
TIS  on  Model 

Frequency 
Of  Events 
Per  Hour 

Frequency 

of  Event 

Hour  Factor 

FACTORED 
Hours  TIS 
On  Model 

(A) 

(B) 

(Q 

(D) 

(E) 

(F) 

=  (C)  X  (E) 

204B 

204-011-105-001 

10-20  00 

1.00 

2001-44.00 

2.00 

4401-69  00 

3.00 

Greater  than  69  00 

Contact  FAA 

1000 

Unknown 

3.00 

3000 

„>■.  '5S'-J-''SH'.f.i^'4i 

■ 

'\% 

205A/A-1 

204-011-105-001 

1000 

1.0-20  00 

1.00 

1000 

500 

20.01-44  00 

2.00 

1000 

44.01-69  00 

3.00 

Greater  than  69.00 

Contact  FAA 

Unknown 

3.00 

- 

205B 

204-011-105-001 

1.0-5.00 

1.00 

5.01-8.00 

1.50 

8.01-12.00 

2.00 

12.01-18.00 

3.00 

18.01-32.00 

5.00 

32.01-48.00 

7.00 

• 

4801-62.00 

9.00 

Greater  than  62.00 

Contact  FAA 

Unknown 

9.00 

■'■':  ^  '  -:.'^.,  -  ■■■    '^  "'  ■■':» 

ijjjIIJIjjK''  ■' 

212 

204-011-105-001 

1.0-5.00 

1.00 

or,  -103 

5.01-8.00 

1.50 

8.01-12.00 

2.00 

12.01-18.00 

3.00 

18.01-32.00 

5.00 

32.01-48.00 

7.00 

4801-62.00 
Greater  than  62.00 

9.00 
Contact  FAA 

Unknown 

9.00 

♦Contact  FAA  at  (817)  222  -  5159 
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• 

Calculation  of  Trunnion  Factored  Hours  Time-in-Service 

Trunnion 
A/C  Model 
Installation 

Trunnion 
P/N  204-011-105-001 
(without  a  hub  spring) 

Un£actored  Hours 
TIS  on  Model 

Frequency  of 
Events  Per  Hour 

Frequency  of 
Event  Hour  Factor 

FACTORED 
Hours  TIS 
On  Model 

(A) 

(B) 

(C) 

(D) 

(E) 

(F) 
=  (C)  X  (E) 

Restricted 
Category  TIS 
(5700  hp) 

204-011-105-001 

1.0-37.00 

1.00 

3701-46.00 

1.25 

46.01-55.00 

1.50 

55.01-63.00 

1.75 

Greaterthan  63  00 

Contact  FAA* 

Unknown 

1.75 

Restricted 
C:ategory  TIS 
(51000  hp) 

204-011-105-001 

1.0-7.00 

1.00 

7.01-13.00 

2.00 

13.01-18.00 

3.00 

18.01-30.00 

5.00 

30.01-41.0 

7.00 

41.01-52.00 

9.00 

52.01-64.00 

11.00 

Greater  than  64  00 

Coniaa  FAA* 

Unknown 

11.00 

Restricted 
Category  TIS 
(5ll00hp) 

204-011-105-001 

1.0-5.00 

1.00 

5.01-8  00 

2.00 

8.01-10.00 

3.00 

10.01-16.00 

5.00 

16.01-24.0 

7.50 

24.01-31.00 

10.00 

31.01-46.00 

15.00 

46.01-61.00 

20  00 

Greater  than  61.00 

Contact  FAA* 

Unknown 

20.00 

Restricted 
Category  TIS 
(51290  hp) 

204-011-105-001 

1.0-5.00 

2.10 

5.01-7.00 

4.00 

7.01-10.00 

6.00 

10.01-15.00 

9.00 

15.01-19.00 

12.00 

19.01-25.00 

16.00 

25.01-31.00 

20.00 

31.01-46.00 

30.00 

46.01-60.00 

40.00 

Greater  than  60.00 

Conucf  FAA* 

Unknown 

40.00 

Mihtary  TIS  with: 
(5700  hp  SLS) 
(51000  hp  SLS) 
(51 100  hp  SLS) 
(51290  hp  SLS) 

204-011-105-001 

AU 

1.00 

All 

3.00 

All 

6.00 

All 

12.00 

♦Contact  FAA  at  (817)  222  -  5159 


Appendix  2  -  Table  2  (continued  -  2"^  page  of  2) 
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Appendix  3 — Ad  Compliance 
Inspection  Report 

P/N  204-011-450-001/-007/-105/-113/-119 
Main  Rotor  Mast 

Provide  the  following  information  and  mail 
or  fax  it  to:  Manager,  Rotorcraft  Certification 
Office,  Federal  Aviation  Administration,  Fort 
Worth,  Texas,  76193-0170,  USA  Fax:  817- 
222-5783 

Operator  Name: 
Aircraft  Registration  No: 
Helicopter  Model: 
Helicopter  S/N: 
Mast  P/N: 
Mast  S/N: 
MastRIN: 
Mast  Total  TIS: 

Inspection  Results 

Were  any  radii  during  inspection  of  this 
mast  determined  to  be  less  than  0.020 
inches?  If  yes,  what  was  the  dimension 
measured? 

Was  a  burr  found  in  the  inspected  snap 
ring  grooves? 

Were  cracks  noted  during  the  inspection? 

Who  performed  this  inspection? 

Provide  any  other  comments? 

Issued  in  Fort  Worth,  Texas,  on  December 
5,  2000. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Sendee. 

|FR  Doc.  00-31628  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ASO-42] 

Amendment  of  Class  E5  Airspace; 
Columbus,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  makes  a  technical 
amendment  to  the  Class  E5  airspace  at 
Columbus,  GA.  The  Lawson  VOR  has 
been  upgraded  to  a  VOR/DME. 
Therefore,  the  airspace  legal  description 
must  be  amended  to  reflect  this  change. 
EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wade  T.  Carpenter,  Jr. ,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  P.O. 
Box  20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

The  Lawson  VOR  was  upgraded  to  a 
VOR/DME.  As  a  result  the  airspace  legal 


description  must  be  amended.  This  rule 
will  become  effective  on  the  date 
specified  in  the  EFFECTIVE  DATE  section. 
Since  this  action  has  no  impact  on  users 
of  the  airspace  in  the  vicinity  of  the 
Columbus  Metropolitan  Airport, 
Columbus,  GA,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H.  dated  September  1, 
2000,  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E5  airspace  at 
Columbus,  GA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  740G.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  From  700  feet  or  More 
Above  the  Surface  of  the  Earth. 

*         *         *         *         * 

ASO  GA  E5  Columbus.  GA  [Revised] 

Columbus  Metropolitan  Airport,  GA 

(Lat.  32°30'59'  N,  long.  84°56'20'  W) 
Lawson  AAF 

(Lat.  32°20'ir-N,  long.  84''59'32"  W) 
Lawson  VOR/DME 

(Lat.  32°19'57'  N,  long.  84°59'36"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Columbus  Metropolitan  Airport  and 
within  a  7.6-mile  radius  of  Lawson  AAF  and 
within  2.5  miles  each  side  of  Lawson  VOR/ 
DME  340°  radial,  extending  from  the  7.6- 
radius  to  15  miles  north  of  the  VOR/DME, 
excluding  that  airspace  within  Restricted 
Area  3002  when  it  is  active. 


Issued  in  College  Park,  Georgia,  on  ■ 
November  29,  2000. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  00-31707  Filed  12-12-00;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  0O-AS(>-43] 

Amendment  of  Class  D  and  Class  E5 
Airspace;  Vero  Beach,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  makes  a  technical 
amendment  to  the  Class  D  and  Class  E5 
airspace  at  Vero  Beach,  FL.  The 
geographic  position  coordinates  for  the 
Vero  Beach  Mimicipal  Airport  have 
been  updated.  Therefore,  the  airspace 
legal  descriptions  must  be  amended  to 
reflect  this  change. 

EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  T.  Carpenter,  Jr.,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  P.O. 
Box  20636,  AUanta,  Georgia  30320; 
telephone  (404)  305-5586. 
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SUPPLEMENTARY  INFORMATJON: 

History 

The  geographic  position  coordinates 
for  the  Vero  Beach  Municipal  Airport 
have  been  updated.  As  a  result  the 
airspace  legal  descriptions  must  be 
amended.  This  rule  will  become 
effective  on  the  date  specified  in  the 
EFFECTIVE  DATE  section.  Since  this  action 
has  no  impact  on  users  of  the  airspace 
in  the  vicinity  of  the  Vero  Beach 
Municipal  Airport,  Vero  Beach,  FL, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary.  Class  D 
airspace  designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  and  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraphs  5000  and  6005 
respectively  of  FAA  Order  7400. 9H, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  D  and  Class  E5 
airspace  at  Vero  Beach,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120;  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace 


ASOFLD    Vera  Beach,  FL  [Revised] 

Vero  Beach  Municipal  Airport,  FL 
(Lat.  27°39'20''  N,  long.  B0°25'05''  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.2-mile  radius  of  Vero  Beach 
Municipal  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  Feet  or  More 
Above  the  Surface  of  the  Earth. 

***** 

ASO  FL  E5    Vera  Beach.  FL  (Revised] 

Vero  Beach  Municipal  Airport,  FL 

(Lat.  27°39'20''  N.  long.  80°25'05"  W) 
Vero  Beach  VORTAC 

(Lat.  27°40'42''  N,  long.  80°29'23''  W) 
St.  Lucie  County  International  Airport,  FL 
(Lat.  27°29'42'  N,  long.  80°22'06"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Vero  Beach  Municipal  Airport  and 
within  2.5  miles  each  side  of  Vero  Beach 
VORTAC  296°  radial,  extending  from  the  6.7- 
mile  radius  to  7  miles  west  of  the  VORTAC 
and  within  a  7-mile  radius  of  St.  Lucie 
County  International  Airport. 
***** 

Issued  in  College  Park,  Georgia,  on 
November  29,  2000. 

Wade  T.  Carpenter, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  00-31706  Filed  12-12-00:  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  801 

[Docket  No.  000720214-0337-02] 

RIN  0691-AA39 

International  Services  Surveys:  BE-93 
Annual  Survey  of  Royalties,  License 
Fees  and  Other  Receipts  and 
Payments  for  Intangible  Rights 
Between  U.S.  and  Unaffiliated  Foreign 
Persons 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Final  rule. 

summary:  These  final  rules  amend  the 
reporting  requirements  for  the  BE-93, 
Annual  Survey  of  Royalties,  License 
Fees,  and  Other  Receipts  and  Payments 
Between  U.S.  and  Unaffiliated  Foreign 
Persons. 

The  BE-93  survey  is  conducted  by  the 
Biu-eau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce,  under 
the  International  Investment  and  Trade 
in  Services  Siuvey  Act.  The  data  are 
needed  to  support  U.S.  trade  policy 
initiatives,  compile  the  U.S. 
international  transactions  accounts  and 
the  national  income  and  product 
accounts,  assess  U.S.  competitiveness  in 
international  trade  in  services,  and 
improve  the  ability  of  U.S.  businesses  to 
identify  and  evaluate  market 
opportimities. 

The  revised  rules  raise  the  exemption 
level  for  the  BE-93  survey  to  $2  million 
in  covered  receipts  or  payments,  from 
$500,000  on  the  previous  (1999)  survey. 
Raising  the  exemption  level  will  reduce 
respondent  burden,  particularly  for 
small  companies. 

DATES:  These  rules  will  be  effective 
January  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  David  Belli,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  In  the 
September  21,  2000,  Federal  Register. 
volume  65,  No.  184,  65  FR  57117- 
57119,  BEA  published  a  notice  of 
proposed  rulemaking  setting  forth 
revised  reporting  requirements  for  the 
BE-93  Annual  Survey  of  Royalties, 
License  Fees,  and  Other  Receipts  and 
Payments  for  Intangible  Rights  Between 
U.S.  and  Unaffiliated  Foreign  Persons. 
No  comments  on  the  proposed  rides 
were  received.  Thus,  these  final  rules 
are  the  same  as  the  proposed  rules. 


These  final  rules  amend  1 5  CFR  part 
801  by  revising  paragraph  801.9(b)(5)(ii) 
to  set  forth  revised  reporting 
requirements  for  the  BE-93,  Annual 
Siu^ey  of  Royalties,  License  Fees,  and 
Other  Receipts  and  Payments  Between 
U.S.  and  Unaffiliated  Foreign  Persons. 
The  survey  is  conducted  by  the  Bureau 
of  Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce,  under  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (P.L.  94-472,  90 
Stat.  2059,  22  U.S.C.  3101-3108,  as 
amended).  Section  3103(a)  of  the  Act 
provides  that  the  President  shall,  to  the 
extent  he  deems  necessary  and  feasible, 
conduct  a  regular  data  collection 
program  to  secure  current  information 
related  to  international  investment  and 
trade  in  services.  In  Section  3  of 
Executive  Order  11961,  as  amended  by 
Executive  Order  12518,  the  President 
delegated  the  authority  under  the  Act  as 
concerns  international  trade  in  services 
to  the  Secretary  of  Commerce,  who  has 
redelegated  it  to  BEA. 

The  BE-93  is  an  annual  survey  of  U.S. 
royalty  and  license  fee  transactions  for 
intangible  rights  with  unaffiliated 
foreign  persons.  The  data  are  needed  to 
support  U.S.  trade  policy  initiatives, 
compile  the  U.S.  international 
transactions  accoimts  and  national 
income  and  product  accounts,  assess 
U.S.  competitiveness  in  international 
trade  in  services,  and  improve  the 
ability  of  U.S.  businesses  to  identify  and 
evaluate  market  opportunities. 

The  change  to  tne  BE-93  annual 
survey  contained  in  these  final  rules  is 
to  require  a  BE-93  from  all  U.S.  persons 
whose  total  receipts  fi-om,  or  total 
payments  to,  unaffiliated  foreign 
persons  for  intangible  rights  exceeded 
$2  million  during  the  reporting  year. 
The  new  exemption  level  is  an  increase 
from  the  current  level  of  $500,000.  The 
increase  is  intended  to  reduce 
respondent  burden,  particidarly  for 
small  companies.  The  data  collected  on 
the  BE-93  are  disaggregated  by  country 
and  by  type  of  intangible  right. 

Executive  Order  12866 

These  final  rules  are  not  significant 
for  piuposes  of  E.O.  12866. 

Executive  Order  13132 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
13132. 

Paperwork  Reduction  Act 

The  collection  of  information  required 
in  these  final  rules  has  been  approved 
by  the  Office  of  Management  and 
Budget  utider  the  Paperwork  Reduction 


Act.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  ciurently  valid  0MB  Control 
Number;  such  a  Control  Nimiber  (0608- 
0017)  has  been  displayed. 

Public  reporting  burden  forthis 
collection  of  information  is  estimated  to 
vary  from  less  than  one  hour  to  25 
hours,  with  an  overall  average  burden  of 
4  hoiu-s.  This  includes  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  reviewing  the  collection 
of  information. 

Conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  should  be 
addressed  to:  Director,  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  and  to  the  Office  of 
Management  and  Budget,  O.I.R.A. 
Paperwork  Reduction  Project  0608- 
0017,  Washington,  DC  20530.  (Attention 
PRA  Desk  Officer  for  BEA.) 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Regulation,  Department  of  Commerce, 
has  certified  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  these  final  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
While  the  survey  does  not  collect  data 
on  total  sales  or  other  measiu«s  of  the 
overall  size  of  businesses  that  respond 
to  the  svu^'ey,  historically  the 
respondent  universe  has  been 
comprised  mainly  of  major  U.S. 
corporations.  With  the  proposed 
increase  in  the  exemption  level  for  the 
siu^rey  fi^m  $500,000  to  $2  million  in 
covered  receipts  or  payments,  even 
fewer  small  businesses  can  be  expected 
to  be  subject  to  reporting  than  in  the 
past.  Of  those  smaller  businesses  that 
must  report,  most  will  tend  to  have 
specialized  operations  and  activities 
and  will  likely  report  only  one  type  of 
royalty  or  license  transaction,  often 
limited  to  transactions  with  a  single 
partner  country;  therefore,  the  biu-den 
on  them  can  be  expected  to  be  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Penalties, 
Report  and  recordkeeping  requirements. 


Dated:  November  27,  2000. 
).  Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  801. 
as  follows: 

PART  801— SURVEY  OF 
INTERNATIONAL  TRADE  IN  SERVICES 
BETWEEN  U.S.  AND  FOREIGN 
PERSONS 

1.  The  authority  citation  for  15  CFR 
part  801  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  15  U.S.C.  4908;  22 
U.S.C.  3101-3108:  and  E.O.  11961,  3  CFR. 
1977  Comp.,  p-.se  as  amended  by  E.O.  12013, 
3  CFR.  1977  Comp.,  p.  147;  E.O.  12318,  3 
CFR,  1981  Comp..  p.  173;  and  E.O.  12518.  3 
CFR,  1985  Comp.,  p.  348. 

2.  Section  801.9  is  amended  by 
revising  paragraph  (b)(5)(^i)  to  read  as 
follows: 

§801.9    Reports  required. 

***** 

(b)  *  *  * 

(5)*   *   * 

(ii)  Exemption.  A  U.S.  person 
otherwise  required  to  report  is  exempt 
if  total  receipts  and  total  payments  of 
the  types  covered  by  the  form  are  each 
$2  million  or  less  in  the  reporting  year. 
If  the  total  of  either  covered  receipts  or 
payments  is  more  than  $2  million  in  the 
reporting  year,  a  report  must  be  filed. 
***** 

[FR-Doc.  00-31689  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  3510-06-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  12, 113, 163  and  178 

[T.D.  00-87] 

RIN1515-AC43 

Amended  Bond  Procedures  for 
Articles  Subject  to  an  Exclusion  Order 
Issued  by  the  U.S.  International  Trade 
Commission 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  adopts  as  a 
final  rule,  with  some  changes,  proposed 
amendments  to  the  Customs  Regulations 
regarding  bond  procedures  for  the  entry 
of  articles  subject  to  an  exclusion  order 
issued  by  the  U.S.  International  Trade 
Commission  ("Commission"). 
Merchandise  that  is  subject  to  a 
Commission  exclusion  order  may  be 
entitled  to  entry  imder  a  special  bond 
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prescribed  by  the  Secretary  of  the 
Treasury  in  an  amount  determined  by 
the  Commission  to  be  sufficient  to 
protect  the  complainant  from  any 
injury.  If  the  Commission  later 
determines  that  the  respondent  has 
violated  the  provisions  of  section  337, 
the  bond  may  be  forfeited  to  the 
complainant.  This  document  adds  the 
text  of  this  special  importation  and 
entry  bond  to  the  Customs  Regulations, 
and  makes  conforming  changes  to  other 
regulatory  provisions  that  are  impacted 
by  the  addition  of  the  new  bond  text. 
EFFECTIVE  DATE:  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Vereb,  Entry  Procedures  and  Carriers 
Branch.  (202)  927-1327. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  337  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1337),  the 
U.S.  International  Trade  Commission 
("Commission")  has  the  authority  to 
conduct  investigations  into  certain 
alleged  unfair  practices  in  import  trade. 
Most  complaints  filed  under  this 
provision  involve  allegations  of  patent 
infringement,  trademark  infringement, 
or  misappropriation  of  trade  secrets. 
The  Commission  may  determine  that 
section  337  has  been  violated  or,  diuing 
the  course  of  an  investigation,  that  there 
is  reason  to  believe  that  section  337  has 
been  violated. 

If  the  Commission  finds  a  violation,  or 
reason  to  believe  there  is  a  violation,  of 
section  337,  it  may  direct  the' Secretary 
of  the  Treasury  to  exclude  the  subject 
articles  from  entry  into  the  U.S.  During 
the  period  the  Commission's  exclusion 
order  remains  in  effect,  and  prior  to  the 
date  that  the  Commission's 
determination  of  a  violation  of  section 
337  becomes  final,  articles  otherwise 
excluded  may  be  entered  imder  a  single 
entry  bond  prescribed  by  the  Secretary 
of  the  Treasury. 

Certain  statutory  changes  to  section 
337  of  the  Tariff  Act  of  1930  were 
enacted  pursuant  to  the  Uruguay  Round 
Agreements  Act  (URAA),  Public  Law 
103-465,  108  Stat.  4809  (December  8, 
1994).  Paragraphs  (e)(1)  and  (j)(3)  of 
section  337,  as  respectively  amended  by 
sections  321(a)(3)  and  (6)  of  the  URAA, 
provide  that  articles  subject  to  a 
Conunission  exclusion  order  may  be 
entered  under  bond  prescribed  by  the 
Secretary  of  the  Treasury  in  an  amoimt 
determined  by  the  Commission  to  be 
siifficient  to  protect  the  complainant 
from  any  injiuy  and  that  if  the 
Conunission  later  determines  that  the 
respondent  has  violated  the  provisions 
of  section  337,  the  bond  may  be 
forfeited  to  the  complainant. 


On  February  8,  2000,  Customs 
published  a  document  in  the  Federal 
Register  (65  FR  6062)  that  proposed  to 
amend  the  Customs  Regulations  to 
implement  the  statutory  changes  to 
section  337  effected  by  section  321  of 
the  URAA. 

In  that  dociunent,  it  was  proposed  to 
create  a  new  single  entry  bond  that  must 
be  filed  for  articles  subject  to  a 
Commission  exclusion  order.  It  was 
proposed  that  the  amount  of  the  single 
entry  bond  would  be  determined  by  the 
Commission  to  be  sufficient  to  protect 
the  complainant  from  any  injury.  It  was 
proposed  that  if  the  Conunission  later 
determines  that  the  respondent  has 
violated  the  provisions  of  section  337, 
the  bond  may  be  forfeited  to  the  3 
complainant.  The  procedures  for 
importing  merchandise  subject  to  the 
bonding  requirements  of  section  337 
were  proposed  to  be  set  forth  in  §  12.39, 
Customs  Regulations.  The  new  bond 
conditions  were  proposed  to  be  set  forth 
in  part  113,  Customs  Regulations. 

Further,  it  was  proposed  to  remove 
any  reference  to  Commission  exclusion 
orders  from  §  113.62,  as  this  section 
pertains  to  basic  importation  and  entry 
bonds.  The  newly  proposed  bond  to 
indemnify  the  complainant  under 
section  337  is  applicable  where 
merchandise  is  subject  to  a  Commission 
exclusion  order  and  is  set  forth  in 
appendix  B  to  part  113.  Customs  wishes 
to  emphasize  that  the  proposed  special 
importation  and  entry  bond  is  in 
addition  to,  not  in  lieu  of,  the  basic 
importation  and  entry  bond  (§  113.62) 
and  any  other  Customs  requirements  for 
the  importation  of  merchandise  subject 
to  a  Commission  exclusion  order. 

It  was  also  noted  in  the  proposal  that 
the  "(a)(1)(A)"  list  of  documents 
required  for  entry,  set  forth  in  the 
appendix  to  part  163  of  the  Customs 
Regulations,  would  be  amended  if  the 
proposal  were  adopted.  The  (a)(1)(A)  list 
would  be  amended  to  reflect  the  fact 
that  the  new  bond  would  be  required  as 
an  entry  document  for  entry  of 
merchandise  covered  by  a  Commission 
exclusion  order. 

In  addition,  it  was  noted  in  the 
proposal  that  part  178,  which  lists  the 
information  collections  contained  in  the 
regulations  and  the  control  numbers 
assigned  by  OMB,  would  be  amended 
accordingly  if  the  proposed  were 
adopted. 

Comments  were  solicited  on  the 
proposal. 

Discussion  of  Comment 

One  conunent  was  received  by 
Customs  in  response  to  the  solicitation 
of  comments. 


Comment:  The  commenter 
recommended  four  changes  to  the  text 
of  the  proposed  bond,  as  follows: 

(1)  Bona  Obligee:  That  additional  text 
be  included  in  the  bond  to  better 
identify  the  actual  complainant.  This  is 
suggested  to  be  achieved  by  including  a 
blank  space  for  the  complainant's  name 
to  be  typed  on  the  bond  and  by 
including  a  blank  space  in  which  to 
type  the  specific  Conunission  case  or 
investigation  niunber; 

(2)  Description  of  the  Merchandise: 
That  the  bond  text  require  the  entry  date 
and  entry  number  for  the  merchandise 
so  that  there  is  certainty  as  to  which 
merchandise  is  secured  by  which  bond; 

(3)  Prompt  Notice  to  the  Principal 
from  the  Port  Director  Regarding  the 
Commission  Exclusion  Determination: 
That  a  condition  of  the  bond  be  that  the 
port  director's  notice  to  redeliver  to  the 
importer  be  promptly  issued  after  the 
Commission  investigation;  and 

(4)  Agreement  to  Pay  Face  Value  of 
the  Bond  Upon  Default  of  the 
Principal's  Obligation  to  Export/Destroy 
the  Merchandise:  That  the  seventh 
paragraph  of  the  proposed  bond  text  be 
clarified  to  indicate  that  the  principal 
and  the  surety,  "jointly  and  severally," 
agree  to  pay  an  amount  equal  to  the  face 
value  of  the  bond  in  the  event  of  default. 

Customs  Response:  With,  respect  to 
these  four  recommendations.  Customs 
agrees  with  the  adoption  of  all  but  the 
third  (i.e.,  "Prompt  Notice  to  the 
Principal  from  the  Port  Director 
regarding  the  Commission  Exclusion 
Determination").  Unlike  the  previous 
Conunission  bond  that  indemnified  the 
Government,  the  new  Commission  bond 
indemnifies  the  complainant. 
ConsequenUy,  the  new  bond  should 
impose  as  few  preconditions  as  possible 
on  the  Government.  Since  a 
Commission  order  is  either  served  on 
the  principal,  or  made  by  general 
announcement  in  the  Federal  Register, 
there  is  no  need  to  add,  as  a  condition 
of  the  bond,  the  requirement  that  a  port 
director  issue  a  notice  to  redeliver,  let 
alone  impose  a  requirement  that  such  a 
notice  be  issued  "promptly"  within  a 
specified  time  period. 

Conclusion 

After  review  of  the  comment  and 
further  consideration.  Customs  has 
decided  that  the  proposed  amendments, 
with  the  changes  to  the  text  of  the 
proposed  special  importation  and  entry 
bond  discussed  above,  should  be 
adopted  as  a  final  rule. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  these  amendments  conform 
the  Customs  Regulations  to  reflect  the 


terms  of  an  existing  statute  regarding 
bond  procediu'es  for  articles  subject  to 
an  exclusion  order  issued  by  the 
Commission,  piu^uant  to  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  it  is  certified  that 
these  amendments  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Fiulher,  these 
amendments  do  not  meet  the  criteria  for 
a  "significant  regulatory  action"  as 
specified  in  Executive  Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  under  control  number 
1515-0222.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  control 
number  assigned  by  OMB. 

The  collection  or  information  in  this 
final  rule  is  in  appendix  B  to  part  113. 
Although  other  parts  of  the  Customs 
Regulations  are  being  amended,  all 
information  required  by  these 
amendments  is  contained  or  identified 
in  appendix  B  to  part  113.  The 
information  requested  is  necessary  to 
enable  Customs  to  permit  the  entiy  of 
merchandise  the  subject  of  a 
Commission  exclusion  order  under  a 
bond  to  indemnify  a  complainant  iinder 
section  337  of  the  Tariff  Act  of  1930,  as 
amended.  The  likely  respondents  are 
individuals  or  commercial  organizations 
that  seek  to  import  merchandise  that  is 
the  subject  of  a  section  337  exclusion 
order  into  the  U.S. 

The  estimated  average  annual  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  30 
minutes  per  respondent  or 
recordkeeper.  Comments  concerning  the 
acciu^cy  of  this  biuden  estimate  and 
suggestions  for  reducing  this  biu'den 
should  be  sent  to  the  U.S.  Customs 
Service,  Information  Services  Group, 
Office  of  Finance,  1300  Pennsylvania 
Avenue,  N.W.  Washington,  D.C.  20229, 
and  to  OMB,  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch 
at  the  address  set  forth  above. 

Drafting  Information 

The  principal  author  of  this  dociunent 
was  Suzanne  Kingsbiuy,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 


List  of  Subjects 

19CFRPartl2 

Bonds,  Customs  duties  and 
inspection.  Entry  of  merchandise, 
Imports,  Restricted  merchandise,  Unfair 
competition. 

19  CFR  Part  113 

Bonds,  Customs  duties  and 
inspection,  Imports. 

19  CFR  Part  163 

Administrative  practice  and 
procediu«.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  178 

Administrative  practice  and 
procediUB,  Collections  of  information. 
Imports,  Paperwork  requirements. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble,  parts  12, 113, 163  and  178  of 
the  Customs  Regulations  (19  CFR  parts 
12, 113, 163  and  178)  are  amended  as 
follows: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  and  the  specific  authority 
citation  for  §  12.39  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624. 
***** 

Section  12.39  is  also  issued  under  19 
U.S.C.  1337, 1623. 

***** 

2.  Section  12.39(b)(2)  is  revised  to 
read  as  follows: 

§  12.39    Imported  articles  Involving  unfair 
methods  of  competition  or  practices. 

*         *         »         »         « 

(b)*  *  * 

(2)  Ehuring  the  period  the 
Commission's  exclusion  order  remains 
in  effect,  excluded  articles  may  be 
entered  imder  a  single  entry  bond  in  an 
amount  determined  by  the  International 
Trade  Commission  to  be  sufficient  to 
protect  the  complainant  from  any 
injiuy.  On  or  after  the  date  that  the 
Commission's  determination  of  a 
violation  of  section  337  becomes  final, 
as  set  forth  in  paragraph  (a)  of  this 
section,  articles  covered  by  the 
determination  will  be  refused  entry.  If  a 
violation  of  section  337  is  foiuid,  the 
bond  may  be  forfeited  to  the 
complainant  under  terms  and 


conditions  prescribed  by  the 
Commission.  To  enter  merchandise  that 
is  the  subject  of  a  Conunission  exclusion 
order,  importrrs  must:  9 

(i)  File  with  the  port  director  prior  to 
entry  a  bond  in  the  amount  determined 
by  the  Commission  that  contains  the 
conditions  identified  in  the  special 
importation  and  entry  bond  set  forth  in 
appendix  B  to  part  113  of  this  chapter, 
and 

(ii)  Comply  with  the  terms  set  forth  in 
19  CFR  210.50(d)  in  the  event  of  a 
forfeitiire  of  this  bond. 


PART  113— CUSTOMS  BONDS 

1.  The  general  authority  citation  for 
part  113  continues  to  read  as  follows, 
and  a  new  authority  citation  is  added 
for  §113.74: 

Authority:  19  U.S.C.  66, 1623, 1624. 
•         •         •         •         * 

§  113.74  also  issued  under  19  U.S.C.  1337. 

§113.62    [Amertded] 

2.  In  §113.62: 

a.  The  introductory  paragraph  is 
amended  by  removing  that  portion  of 
the  text  which  reads  ",  except  that  a 
bond  taken  in  the  case  of  merchandise 
subject  to  an  exclusion  order  of  the 
International  Trade  Commission  luider 
19  U.S.C.  1337  shall  be  a  single  entry 
bond";  and 

b.  Paragraph  (1)(1)  is  amended  by 
removing  the  words  "except  that  in  the 
case  of  merchandise  subject  to  an 
exclusion  order  of  the  International 
Trade  Commission  under  19  U.S.C. 
1337  which  has  been  released  before 
such  order  becomes  final,  the  obligors 
agree  to  pay  liquidated  damages  in  the 
amount  specified  in  the  order  for  failure 
to  redeliver  such  merchandise"; 

3.  A  new  §  113.74  is  added  to  read  as 
follows: 

§  11 3.74    Bond  cor>ditions  to  indemnify  a 
complainant  under  section  337  of  Tariff  Act 
of  1 930,  as  ameridad. 

A  bond  to  indemnify  a  complainant 
imder  section  337  of  the  Tariff  Act  of 
1930,  as  amended,  must  contain  the 
conditions  listed  in  appendix  B  to  this 
part.  The  bond  must  be  a  single  entry 
bond  and  must  be  filed  in  accordance 
with  the  provisions  set  forth  in  19  CFR 
12.39(b)(2).  For  the  forfeiture  or  return 
of  this  bond,  the  provisions  of  19  CFR 
210.50(d)  will  apply. 

4.  A  new  appendix  B  is  added  to  part 
113  to  read  as  follows: 

Appendix  B  to  Part  113 — Bond  to 
Indenmify  Complainant  Under  Section 
337,  Tariff  Act  of  1930,  as  Amended 

This  appendix  contains  the  bond  to 
indemnify  a  complainant  under  section 
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337  of  the  Tariff  Act  of  1930,  as 
amended.  The  provisions  contained  in 
11  §§  12.39(b)(2)  and  113.74  of  the 
Customs  Regulations  (19  CFR  Chapter  I) 
and  §  210.50(d)  of  the  U.S.  International 
Trade  Commission  Regulations  (19  CFR 
Chapter  II)  apply. 

Bond  to  Indemnify  Complainant  Under 
Section  337.  Tariff  Act  of  1930,  As  Amended 

as  principal  and as 


surety,  are  held  and  bound  to  . 

as  the  complainant  in  U.S.  International 

Trade  Commission  case/investigation 

number ,  of  unfair  practices  or 

methods  of  competition  in  import  trade  in 
violation  of  section  337,  Tariff  Act  of  1930, 

as  amended,  in  the  sum  of dollars 

($ ),  for  payment  of  which  we  bind 

ourselves,  our  heirs,  executors, 
administrators,  successors,  and  assigns, 
jointly  and  severally,  by  these  conditions. 

Pursuant  to  the  provisions  of  section  337, 
Tariff  Act  of  1930,  as  amended,  the  principal 
and  surety  recognize  that  the  Commission 
has,  according  to  the  conditions  described  in 
its  order,  excluded  from,  or  authorized,  entry 
into  the  United  States  of  the  following 

merchandise 

under  entry 


number 


_,  dated 


The  principal  and  surety  recognize  that  the 
Commission  has  excluded  that  merchandise 
from  entry  until  its  investigation  is 
completed,  or  until  its  decision  that  there  is 
a  violation  of  section  337  becomes  final. 


The  principal  and  surety  recognize  that 
certain  merchandise  excluded  from  entry  by 
the  Commission  was,  or  may  be,  offered  for 
entry  into  the  United  States  while  the 
Commission's  prohibition  is  in  effect. 

The  principal  and  surety  recognize  that  the 
principal  desires  to  obtain  a  release  of  that 
merchandise  pending  a  final  determination 
of  the  merchandise's  admissibility  into  the 
United  States,  as  provided  under  section  337, 
and,  for  that  purpose,  the  principal  emd 
surety  execute  this  stipulation: 

If  it  is  determined,  as  provided  in  section' 
337  of  the  Tariff  Act  of  1930,  as  amended,  to 
exclude  that  merchandise  from  the  United 
States,  then,  on  notification  from  the  port 
director  of  Customs,  the  principal  is 
obligated  to  export  or  destroy  under  Customs 
supervision  the  merchandise  released  under 
this  stipulation  within  30  days  from  the  date 
of  the  port  director's  notification. 

The  principal  and  surety,  jointly  and 
severally,  agree  that  if  the  principal  defaults 
on  that  obligation,  the  principal  and  surety 
shall  pay  to  the  complainant  an  amount 
equal  to  the  face  value  of  the  bond  as  may 
be  demanded  by  him/her  under  the 
applicable  law  and  regulations. 

Witness  our  hands  and  seals  this 

day  of (month), 


(year). 


Principal 


(seal) 
.  (seal) 


Surety 


PART  163— RECORDKEEPING 

1.  The  authority  citation  for  part  163 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1484.  1508,  1509,  1510,  1624. 

2.  In  the  appendix  to  part  163 — 
Interim  (a)(1)(A)  List,  under  section 
'TV.,"  the  list  of  documents/records  or 
information  required  for  entry  of  special 
categories  of  merchandise  is  amended 
by  adding  the  following  new  listing  in 
the  appropriate  numerical  order: 


Part  113,  Appendix  B — Bond  to 
Indemnify  Complainant  Under  Section 
337,  Tariff  Act  of  1930,  as  Amended 


PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1 .  The  authority  citation  for  part  1 78 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  a  new  listing  to  the  table  in 
numerical  order  to  read  as  follows: 

§  178^    Listing  of  0MB  control  numbers. 


19  CFR  section 


Description 


OMB  control  no. 


Part  113— Appendix  B 


Bond  to  Indemnify  Corrplainant  Under  Section 
337,  Tariff  Act  of  1930,  as  Amended. 


1515-0222 


Raymond  W.  Kelly. 

Commissioner  of  Customs. 

Approved:  December  7,  2000. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  00-31699  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  132  and  163 

[T.D.  00—86] 
RIN  1515-AC54 

Export  Certificates  for  Lamb  Meat 
Subject  to  Tariff-Rate  Quota 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  dociunent  adopts  as  a 
final  rule,  without  change,  the  interim 
rule  amending  the  Customs  Regulations 
that  was  published  in  the  Federal 
Register  on  December  2,  1999,  as  T.D. 
99-87.  The  interim  rule  set  forth  the 
form  and  manner  by  which  an  importer 
establishes  that  a  valid  export  certificate 
is  in  effect  for  certain  fi^sh,  chilled  or 
frozen  lamb  meat  that  is  the  subject  of 
a  tariff-rate  quota,  and  the  product  of  a 
participating  country,  as  defined  in 
interim  regulations  of  the  United  States 
Trade  Representative  (USTR).  The 
export  certificate  enables  the  importer  to 
claim  the  in-quota  rate  of  duty  on  the 
lamb  meat. 

EFFECTIVE  DATE:  December  13.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Porter,  Office  of  Field 
Operations,  (202-927-5399). 

SUPPLEMENTARY  INFORMATION: 


Background 

By  Presidential  Proclamation  No. 
7208  dated  July  7,  1999,  as  modified  by 
Presidential  Proclamation  No.  7214  of 
July  30,  1999,  the  President,  acting 
under  the  authority  of  section  203  of  the 
Trade  Act  of  1974  (19  U.S.C.  2253), 
established  a  tariff-rate  quota  with 
respect  to  certain  fresh,  chilled  or  frozen 
lamb  meat  exported  to  the  United  States 
on  or  after  July  22, 1999. 

Under  a  tariff-rate  quota,  the  United 
States  applies  one  tariff  rate,  known  as 
the  in-quota  tariff  rate,  to  imports  of  a 
product  up  to  a  particular  amount, 
known  as  the  in-quota  quantity,  and 
another,  higher  rate,  known  as  the  over- 
quota  rate,  to  imports  of  a  product  in 
excess  of  the  given  amount.  The 
preferential,  in-quota  tariff  rate  would 
be  applicable  only  to  the  extent  that  the 
aggregate  in-quota  quantity  of  a  product 
allocated  to  a  country  had  not  been 
exceeded. 


It  is  noted  that  the  tariff-rate  quota  on 
lamb  meat  was  established  in  response 
to  a  determination  by  the  U.S. 
International  Trade  Commission  under 
section  202  of  the  Trade  Act  of  1974  (19 
U.S.C.  2252)  that  lamb  meat  was  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  substantially 
threaten  serious  injury  to  the  domestic 
lamb  meat  industry.  "The  tariff-rate  quota 
is  temporary  in  duration,  being 
established  for  a  period  of  three  years 
and  one  day.  It  is  intended  to  help 
facilitate  efforts  during  this  period  by 
the  domestic  lamb  meat  industry  to 
adjust  to  the  increased  import 
competition. 

Specifically,  the  lamb  meat  covered 
by  the  tariff-rate  quota  consists  of  fresh, 
chilled  or  frozen  lamb  meat  that  is 
classified  in  subheading  0204.10.00, 
0204.22.20,  0204.23.20.  0204.30.00, 
0204.42.20.  or  0204.43.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  hi  order  to 
implement  the  tariff-rate  quota  for  the 
described  lamb  meat.  Presidential 
Proclamation  No.  7208,  as  amended  by 
Presidential  Proclamation  No.  7214, 
modified  subchapter  III  of  Chapter  99, 
HTSUS,  so  as  to  list  the  in-quota 
quantities  of  lamb  meat  allocated  to 
those  countries  covered  by  the  tariff-rate 
quota,  together  with  the  in-quota  and 
over-quota  rates  of  duty  applicable  to 
the  lamb  meat. 

Under  Presidential  Proclamation  No. 
7214,  the  United  States  Trade 
Representative  (USTR)  was  given 
authority  to  administer  the  tariff-rate 
quota  on  the  imported  lamb  meat. 

As  part  of  the  implementation  of  this 
tariff-rate  quota,  the  USTR  offered 
exporting  countries  that  have  an 
allocation  of  the  in-quota  quantity  the 
opportunity  to  use  export  certificates  for 
their  lamb  meat  exports  to  the  United 
States.  While  a  country  does  not  need  to 
participate  in  the  export-certificate 
program  in  order  to  receive  the  in-quota 
tariff  rate  for  its  share  of  the  in-quota 
quantity,  using  export  certificates 
assures  an  exporting  coiuitry  that  only 
those  exports  that  it  intends  for  the 
United  States  market  are  coimted 
against  its  in-quota  allocation,  and  it 
helps  ensure  that  such  imports  do  not 
disrupt  the  orderly  marketing  of  lamb 
meat  in  the  United  States. 

The  USTR  issued  an  interim  rule 
establishing  regulations  for  this  export- 
certificate  program  (15  CFR  part  2014) 
(64  FR  56429;  October  20,  1999).  To  this 
end,  an  exporting  country  wishing  to 
participate  in  the  export-certificate 
program  must  notify  the  USTR  and 
provide  the  necessary  supporting 
information.  As  defined  in  the  USTR 
interim  regulations  (15  CFR  2014.2(c)), 


a  participating  coimtry  is  a  country  that 
has  received  an  allocation  of  the  in- 
quota  quantity  of  the  tariff-rate  quota, 
and  that  the  USTR  has  determined,  and 
has  so  informed  Customs,  is  eligible  to 
use  export  certificates  for  their  lamb 
meat  products  exported  to  the  United 
States.  The  USTR  has  stated  that  it 
intends  to  publish  a  notice  in  the 
Federal  Register  whenever  a  country 
becomes,  or  ceases  to  be,  a  participating 
coimtry.  In  this  connection,  Australia 
and  New  Zealand  have  already 
requested,  and  have  been  approved  by 
USTR,  to  use  export  certificates  for  their 
lamb  meat  that  is  exported  to  the  United 
States,  as  noted  in  the  USTR  interim 
rule. 

Accordingly,  by  a  dociunent 
published  in  the  Federal  Register  (64 
FR  67481)  on  December  2,  1999,  as  T.D. 
99-87,  Customs  issued  an  interim  rule 
setting  forth  a  new  §  132.16,  Customs 
Regulations  (19  CFR  132.16).  in  order  to 
implement  the  USTR  interim  rule. 
Section  132.16  prescribes  the  form  and 
maimer  by  which  an  importer 
establishes  that  a  valid  export  certificate 
exists,  including  a  unique  number  for 
the  certificate  that  must  be  referenced 
on  the  entry  or  withdrawal  from 
warehouse  for  consumption.  This  was 
intended  to  ensure  that  no  imports  of 
the  specified  lamb  meat  products  of  a 
participating  country  would  be  counted 
against  the  country's  in-quota  allocation 
unless  the  products  were  covered  by  a 
proper  export  certificate.  The  export 
certificate  enables  the  importer  to  claim 
the  in-quota  rate  of  duty  on  the  lamb 
meat. 

In  addition,  the  interim  rule  revised 
the  Interim  (a)(1)(A)  list  of  records 
required  for  the  entry  of  merchandise, 
that  is  set  forth  in  an  Appendix  to  part 
163,  Customs  Regulations  (19  CFR  part 
163,  Appendix).  As  amended,  the  list 
made  reference  to  the  requirement  in 
§  132.15,  Customs  Regulations  (19  CFR 
132.15)  and  in  new  §  132.16,  Customs 
Regulations  (19  CFR  132.16).  that  an 
importer  possess  a  valid  export 
certificate,  respectively,  for  beef  or  lamb 
meat  subject  to  a  tariff-rate  quota  that  is 
the  product  of  a  participating  country, 
in  order  that  the  importer  may  claim  the 
applicable  in-quota  rate  of  duty.  The 
interim  rule  also  made  a  technical 
correction  to  §  132.15.  Customs 
Regulations. 

Discussion  of  Comments 

Two  comments  were  received  in 
response  to  the  interim  rule.  Both  were 
submitted  by  or  on  behalf  of  trade 
associations.  One  commenter 
unconditionally  supported  the  interim 
rule.  The  other  commenter  supported 
the  establishment  of  an  export- 


certificate  program  for  lamb  meat 
subject  to  the  tariff-rate  quota,  but  raised 
a  question  about  how  the  applicable 
quota  year  under  the  export-certificate 
program  was  to  be  determined.  The 
specific  issue  raised  by  this  commenter, 
together  with  Customs  response,  is  set 
forth  below. 

Comment 

The  commenter  sought  clarification  as 
to  whether  the  quota  year  under  the 
export-certificate  program  was  to  be 
based  on  the  date  of  entry  or  withdrawal 
for  consumption,  or  on  the  date  of 
exportation.  The  commenter  asserted 
that  the  quota  period  for  purposes  of 
administering  the  tariff-rate  quota  for 
lamb  meat  should  be  based  on  the 
yearly  period  in  which  the  lamb  meat  is 
entered  or  withdrawn  for  consumption, 
rather  than  on  the  yearly  period  in 
which  the  lamb  meat  is  exported  to  the 
United  States.  The  commenter  requested 
that  §  132.16  add  a  specific  provision  to 
this  effect.  The  commenter  believed  that 
basing  the  quota  period  and  the  validity 
of  the  export  certificate  on  the  date  of 
exportation,  rather  than  on  the  date  of 
entry  or  withdrawal  for  consumption, 
represented  a  departure  from  law  as 
well  as  customary  practice.. 

Customs  Response 

The  administration  of  the  tariff-rate 
quota  for  lamb  meat  was  delegated  to 
the  USTR  by  Presidential  Proclamation 
No.  7214  of  July  30,  1999  (64  FR  42265; 
August  4.  1999).  Thus,  the 
determination  of  the  quota  year  for 
purposes  of  the  export-certificate 
program  implementing  this  tariff-rate 
quota  properly  falls  viithin  the  scope  of 
USTR's  authority.  In  adopting  its 
interim  rule  as  a  final  rule  (65  FR  40049; 
June  29.  2000).  the  USTR  has  directly 
addressed  the  definition  of  the  quota 
year  in  this  matter. 

Specifically,  in  accordance  with  15 
CFR  2014.2(g)  of  the  USTR  final  rule,  for 
purposes  of  applying  the  tariff-rate 
quota  for  lamb  meat  under  the  export- 
certificate  program,  the  quota  year  is  the 
yearly  period  in  which  the  subject  lamb 
meat  is  exported  to  the  United  States 
(from  July  22. 1999  through  July  21, 
2000.  inclusive;  from  July  22,  2000 
through  July  21,  2001,  inclusive;  and 
from  July  22,  2001  through  July  21, 
2002,  inclusive).  This  means  that  lamb 
meat  covered  by  a  valid  export 
certificate  would  be  entitied,  upon  entry 
or  withdrawal  for  consumption,  to  the 
in-quota  rate  of  duty  that  is  in  effect  for 
the  period  within  which  the  lamb  meat 
is  exported  to  the  United  States  (15  CFR 
2014.2(g),  2014.3(b)(2)  and  2014.3(b)(4) 
ofthe  USTR  final  rule). 
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For  example,  lamb  meat  subject  to  the 
export-certificate  program  that  is 
exported  on  July  20,  2000,  and  entered 
for  consumption  on  July  25,  2000, 
would  be  entitled  to  the  in-quota  rate  of 
9%  ad  valorem,  if  it  is  covered  by  a 
valid  export  certificate,  because  this  is 
the  in-quota  rate  in  effect  for  the  yearly 
(quota)  period  running  from  July  22, 
1999,  through  July  21,  2000,  inclusive, 
during  which  the  product  is  exported  to 
the  United  States. 

It  is  noted  that  the  USTR  final  rule  in 
this  case  is  governed  by  the  Annex  to 
Presidential  Proclamation  No.  7214  (64 
FR  42265,  at  42267)  which  plainly 
applies  the  tariff-rate  quota  for  lamb 
meat  based  upon  its  date  of  exportation, 
as  described  above.  To  this  effect,  the 
Annex  so  modified  subchapter  III  of 
chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

It  is  further  noted  that  textile  quotas, 
which  are  usually  absolute  in  nature, 
are  also  similarly  determined  based 
upon  the  date  of  export,  as  opposed  to 
the  date  of  entry  or  withdrawal  for 
consumption. 

Conclusion 

For  these  reasons,  and  after  careful 
consideration  of  the  comment  and 
further  review  of  the  matter.  Customs 
concludes  that  the  amendments 
regarding  parts  132  and  163,  Customs 
Regulations  (19  CFR  parts  132  and  163) 
that  appeared  in  the  interim  rule 
published  in  the  Federal  Register  (64 
FR  67481)  on  December  2,  1999,  as  T.D. 
99-87,  should  be  adopted  as  a  final  rule 
without  change. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Piarsuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
this  final  rule  because  it  is  within  the 
foreign  affairs  function  of  the  United 
States.  Also,  for  the  above  reason,  there 
is  no  need  for  a  delayed  effective  date 
under  5  U.S.C.  553(d).  Because  this 
document  is  not  subject  to  the 
requirements  of  5  U.S.C.  553,  as  noted, 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply;  and  because  this  document 
involves  a  foreign  affairs  function  of  the 
United  States,  it  is  not  subject  to  the 
provisions  of  E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
involved  in  this  final  ride  have  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 


and  assigned  OMB  Control  Numbers 
1515-0065  (Entry  siumnary  and 
continuation  sheet)  and  1515-0214 
(General  recordkeeping  and  record 
production  requirements).  This  rule 
does  not  substantively  change  the 
existing  approved  information 
collections. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

List  of  Subjects 

19  CFR  Part  132 

Agriculture  and  agricultural  products. 
Customs  duties  and  inspection.  Quotas, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  the  amendments  relating 
to  parts  132  and  163  that  appeared  in 
the  interim  rule  that  was  published  at 
64  FR  67481  on  December  2,  1999,  are 
adopted  as  a  final  rule  without  change. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  October  6,  2000. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-31700  Filed  12-12-00;  8:45  am) 

BILLING  CODE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  31  and  602 
[TD  8910] 
RIN1545-AV28 

Electronic  Tip  Reports 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

StJMMARY:  This  document  amends  the 
regulations  dealing  with  the 
requirement  that  tipped  employees 
report  their  tips  to  their  employer. 
These  final  regulations  permit 
employers  to  establish  electronic 
systems  for  use  by  their  tipped 
employees  in  reporting  tips  to  the 
.employer.  These  final  regulations  also 
address  substantiation  requirements  for 
employees  using  the  electronic  system. 


DATES:  Effective  Date:  These  regulations 
are  effective  December  13,  2000. 

Applicability  Dates:  For  dates  of 
applicability,  see  §  3 1.6053-1  (d)(6)  of 
these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Loverud  at  202-622-6080  (not  a 
toll-ft'ee  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1603.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent  varies  fi-om  1  hour  to  3 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  2  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP,  Washington,  DC  20224, 
and  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  January  26,  1998,  the  IRS 
published  in  the  Federal  Register  (63 
FR  3681)  a  notice  of  proposed 
rulemaking  (REG-104691-97)  under 
section  6053  of  the  Internal  Revenue 
Code  relating  to  electronic  tip  reports. 
The  notice  proposed  to  amend 
§  31.6053-1  and  §  31.6053^  of  the 
employment  tax  regulations. 

No  written  comments  responding  to 
the  notice  of  proposed  rulemaking  were 
received.  No  public  hearing  was 
requested  or  held.  Accordingly,  the 
proposed  regulations  are  adopted  as 
final  regulations. 


The  final  regulations  are  consistent 
with  the  provisions  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6),  that  the 
collection  of  information  contained  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  collection  of  information  in 
§  31.6053-1  is  imposed  solely  on 
individuals,  not  on  any  small  entities, 
and  the  regulations  provide  flexibility  to 
employees  who  must  provide  the 
information  required  by  statute,  thereby 
reducing  burden.  With  respect  to  the 
collection  of  information  in  §  31.6053- 
4,  the  certification  is  based  on  the 
expectation  of  the  IRS  that  most 
businesses  that  choose  to  implement  the 
electronic  tip  reporting  provisions  will 
be  larger  businesses  with  many 
employees  and  sophisticated  computer 
systems.  Moreover,  because  the 
provision  is  wholly  elective,  any  small 
business  that  would  be  adversely 
impacted  may  choose  not  to  use 
electronic  tip  reporting.  Finally,  the 
Service  expects  that  for  those  small 
entities  that  choose  to  implement  the 
provision,  the  use  of  electronic  tip 
reporting  will  reduce  overall  burden  by 
reducing  paper  collections.  Therefore,  a 
regulatory  flexibility  analysis  imder  the 
Regulatory  Flexibility  Act  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Karin  Loverud,  Office  of 
Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 


List  of  Subiects 

26  CFR  Part  31 

Employment  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  31  and  602 
are  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *   *  • 

Par.  2.  Section  31.6053-1  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  The  introductory  text  of  paragraph 
{b)(l)  is  revised. 

3.  The  last  sentence  of  paragraph 
(b)(l)(iii)  is  revised. 

4.  Paragraph  (b)(2)  is  revised. 

5.  Paragraph  (c)  is  revised. 

6.  Paragraph  (d)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  31 .6053-1     Report  of  tips  by  employee  to 
employer. 

(a)  Requirement  that  tips  be 
reported— {!]  In  general.  An  employee 
who  receives,  in  the  course  of 
employment  by  an  employer,  tips  that 
constitute  wages  as  defined  in  section 
3121(a)  or  section  3401,  or 
compensation  as  defined  in  section 
3231(e),  must  furnish  to  the  employer  a 
statement,  or  statements,  disclosing  the 
total  amount  of  the  tips  received  by  the 
employee  in  the  coxu^e  of  employment 
by  the  employer.  Tips  received  by  an 
employee  in  a  calendar  month  in  the 
course  of  employment  by  an  employer 
that  are  required  to  be  reported  to  the 
employer  must  be  reported  on  or  before 
the  10th  day  of  the  following  month.  For 
example,  tips  received  by  an  employee 
in  January  2000  are  required  to  be 
reported  by  the  employee  to  the 
employer  on  or  before  February  10, 
2000. 

(2)  Cross  references.  For  provisions 
relating  to  the  treatment  of  tips  as  wages 
for  purposes  of  the  Federal  Insurance 
Contributions  Act  (FICA)  tax  under 
sections  3101  and  3111,  see  sections 
3102(c),  3121(a)(l2),  and  3121(q)  and 
§§  31.3102-3  and  31.3121(a){12)-l.  For 
provisions  relating  to  the  treatment  of 
tips  as  wages  for  purposes  of  the  tax 


under  section  3402  (income  tax 
withholding),  see  sections  3401(a)(16), 
3401(f),  and  3402(k)  and 
§§31.3401(a)(l6)-l,  31.3401(f)-l,  and 
31.3402(k}-l.  For  provisions  relating  to 
the  treatment  of  tips  as  compensation 
for  piuposes  of  the  Railroad  Retirement 
Tax  Act  (RRTA)  tax  under  sections  3201 
and  3201,  see  section  3231(e)  and 
§31.3231{e}-l(a). 

(b)  •   *   *  (1)  /n  general.  The 
statement  described  in  paragraph  (a)  of 
this  section  can  be  provided  on  paper  or 
transmitted  electronically.  The 
statement  must  be  signed  by  the 
employee  and  must  disclose: 
***** 

(iii)  *  *  '  If  the  statement  is  for  a 
period  of  less  than  1  calendar  month, 
the  beginning  and  ending  dates  of  the 
period  must  be  included  (for  example, 
January  1  through  January  8, 1998). 
***** 

(2)  Form  of  statement — (i)  In  general. 
No  particidar  form  is  prescribed  for  use 
in  furnishing  the  statement  required  by 
this  section.  The  statement  may  be 
furnished  on  paper  or  transmitted 
electronically.  An  electronic  system  and 
all  tip  statements  generated  by  that 
system  must  meet  the  requirements  of 
paragraph  (d)  of  this  section.  If  the 
employer  does  not  provide  any  other 
means  for  the  employee  to  report  tips, 
the  employee  may  use  Form  4070, 
"Employee's  Report  of  Tips  to 
Employer." 

(ii)  Single-purpose  forms.  A  statement 
may  be  furnished  on  an  employer- 
provided  form.  The  form  may  be  on 
paper  or  in  electronic  form.  An 
employer  that  provides  a  paper  form 
mu6t  make  blank  copies  of  the  form 
readily  available  to  all  tipped 
employees.  Any  form,  whether  paper  or 
electronic,  provided  by  an  employer  for 
use  by  its  tipped  employees  solely  to 
report  tips  must  meet  all  the 
requirements  of  paragraph  (b)(1)  of  this 
section. 

(iii)  Regularly  used  forms.  Instead  of 
requiring  that  tips  be  reported  as 
described  in  paragraph  (b)(2)(ii)  of  this 
section  on  a  special  form  used  solely  for 
tip  reporting,  an  employer  may 
prescribe  regularly  used  forms  for  use 
by  employees  in  reporting  tips.  A 
regidarly  used  form  may  be  on  paper  or 
in  electronic  form  (such  as  a  time  card 
or  report),  must  meet  the  requirements 
of  paragraph  (b)(1)  (iii)  and  (iv)  of  this 
section,  must  contain  identifying 
information  that  vdll  ensure  accurate 
identification  of  the  employee  by  the 
employer,  and  is  permitted  to  be  used 
only  if  the  employer  furnishes  the 
employee  a  statement  suitable  for 
retention  showing  the  amount  of  tips 
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reported  by  the  employee  for  the  period. 
The  employer  statement  may  be 
furnished  when  the  employee  reports 
the  tips,  when  wages  are  first  paid 
following  the  reporting  of  tips  by  the 
employee,  or  within  a  short  time  after 
the  wages  are  paid.  The  employer  may 
meet  this  requirement,  for  example, 
through  the  use  of  a  payroll  check  stub 
or  other  pajToll  dociunent  regularly 
furnished  (if  not  less  frequent  than 
monthly)  by  the  employer  to  the 
employee  showing  gross  pay  and 
deductions. 

(c)  Period  covered  by,  and  due  date  of, 
tip  statement — (1)  In  general.  A  tip 
statement  furnished  by  an  employee  to 
an  employer  may  not  cover  a  period 
greater  than  1  calendar  month.  An 
employer  may,  however,  require  the 
submission  of  a  statement  in  respect  of 

a  specified  period  of  time,  for  example, 
on  a  weekly  or  biweekly  basis,  regular 
payroll  period,  etc.  An  employer  may 
specify,  subject  to  the  limitation  in 
paragraph  (a)  of  this  section,  the  time 
within  which,  or  the  date  on  which,  the 
statement  for  a  specified  period  of  time 
should  be  submitted  by  the  employee. 
For  example,  a  statement  covering  a 
payroll  period  may  be  required  to  be 
submitted  on  the  first  (or  second)  day 
following  the  close  of  the  payroll 
period.  A  statement  submitted  by  an 
employee  after  the  date  specified  by  the 
employer  for  its  submission 
nevertheless  is  a  statement  furnished 
pursuant  to  section  6053(a)  and  this 
section  if  it  is  submitted  to  the  employer 
on  or  before  the  10th  day  following  the 
month  in  which  the  tips  were  received. 
(2)  Termination  of  employment.  If  an 
employee's  employment  terminates,  the 
employee  must  furnish  a  tip  statement 
to  the  employer  when  the  employee 
ceases  to  perform  services  for  the 
employer.  A  statement  submitted  by  an 
employee  after  the  date  on  which  the 
employee  ceases  to  perform  services  for 
the  employer  is  a  statement  furnished 
pursuant  to  section  6053(a)  and  this 
section  if  the  statement  is  submitted  to 
the  employer  on  or  before  the  earlier  of 
the  day  on  which  the  final  wage 
payment  is  made  by  the  employer  to  the 
employee  or  the  10th  day  following  the 
month  in  which  the  tips  were  received. 

(d)  Requirements  for  electronic 
systems — (1)  In  general.  The  electronic 
system  must  ensure  that  the  information 
received  is  the  information  transmitted 
by  the  employee  and  must  document  all 
occasions  of  access  that  result  in  the 
transmission  of  a  tip  statement.  In 
addition,  the  design  and  operation  of 
the  electronic  system,  including  access 
procedures,  must  make  it  reasonably 
certain  that  the  person  accessing  the 
system  and  transmitting  the  statement  is 


the  employee  identified  in  the  statement 
transmitted. 

(2)  Same  information  as  on  paper 
statement.  The  electronic  tip  statement 
must  provide  the  employer  with  all  the 
information  required  by  paragraph  (b)(1) 
of  this  section. 

(3)  Signature.  The  electronic  tip 
statement  must  be  signed  by  the 
employee.  The  electronic  signature  must 
identify  the  employee  transmitting  the 
electronic  tip  statement  and  must 
authenticate  and  verify  the 
transmission.  For  this  purpose,  the 
terms  authenticate  and  verify  have  the 
same  meanings  as  they  do  when  applied 
to  a  written  signature  on  a  paper  tip 
statement.  Any  form  of  electronic 
signatiu^  that  satisfies  the  foregoing 
requirements  is  permissible. 

(4)  Copies  of  electronic  tip  statements. 
Upon  request  by  the  Internal  Revenue 
Service  (IRS),  the  employer  must  supply 
the  IRS  with  a  hard  copy  of  the 
electronic  tip  statement  and  a  statement 
that,  to  the  best  of  the  employer's 
knowledge,  the  electronic  tip  statement 
was  filed  by  the  named  employee.  The 
hard  copy  of  the  electronic  tip  statement 
must  provide  the  information  required 
by  paragraph  (b)(1)  of  this  section,  but 
need  not  be  a  facsimile  of  Form  4070  or 
any  employer-designed  form. 

(5)  Record  retention.  The  record 
retention  requirements  applicable  to 
automatic  data  processing  systems  also 
apply  to  electronic  tip  reporting 
systems. 

(6)  Effective  date.  The  provisions 
pertaining  to  electronic  systems  and 
electronic  tip  reports  are  applicable  as 
of  December  13,  2000.  However, 
employers  may  apply  these  provisions 
to  earlier  periods. 

Par.  3.  Section  31.6053—4  is  amended 
as  follows: 

1 .  A  sentence  is  added  to  paragraph 
(a)(1)  after  the  third  sentence. 

2.  A  sentence  is  added  to  paragraph 
(a)(2)  after  the  fourth  sentence. 

The  additions  read  as  follows: 

§  31 .6053-4    Substantiation  requirements 
for  tipped  employees. 

(a)  *  *  *  (1)  *   *   *  The 
Commissioner  may  by  revenue  ruling, 
procedure  or  other  guidance  of  general 
applicability  provide  for  other  methods 
of  demonstrating  evidence  of  tip 
income.  *   *   * 

(2)  *   *   *  In  addition,  an  electronic 
system  maintained  by  the  employer  that 
collects  substantially  similar 
information  as  Form  4070A  may  be  used 
to  maintain  such  daily  record,  provided 
the  employee  receives  and  maintains  a 
paper  copy  of  the  daily  record.  *   *   * 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §602.101,  paragraph  (b)  is 
amended  by  revising  the  entries  for 
31.6053-1  and  31.6053-4  to  read  as 
follows: 

§602.101     0MB  Control  numtwrs. 


(b) 


CFR  part  or  section  where  iden- 
tified and  described 


Current 
0MB  con- 
trol No. 


31 .6053-1 


31 .6053-^ 


1545-0029 
1545-0062 
1545-0064 
1545-0065 
1545-1603 

vj  545-0065 
1545-1603 


Robert  E.  VVenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  August  25,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-31499  Filed  12-12-00;  8:45  am] 

BILLING  COOe  4830-01-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2525 
RIN  3045-AA09 

AmeriCorps  Education  Awards 

agency:  Corporation  for  National  and 
Community  Service. 
action:  Final  rule. 

SUMMARY:  We  are  amending  a  provision 
of  our  National  Service  Trust 
regulations  relating  to  the  permitted 
uses  of  the  AmeriCorps  education 
award.  This  change  will  expand  the 
definition  of  "current"  educational 
expenses  to  include  expenses  incurred 
after  an  individual  enrolls  in  a  term  of 
service  as  an  AmeriCorps  member. 
DATES:  This  final  rule  is  effective 
February  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Gar> 
Kowalczyk,  Coordinator  of  National 
Service  Programs,  Corporation  for 
National  and  Communify  Service,  (202) 
606-5000,  ext.  340.  T.D.D.  (202)  565- 
2799. 


SUPPLEMENTARY  INFORMATION: 
Background 

Through  this  document,  the 
Corporation  for  National  and 
Community  Service  adopts  a  final  rule 
regarding  AmeriCorps  education 
awards.  Under  the  National  and 
Communify  Service  Act  of  1990,  as 
amended  (42  U.S.C.  12501  et  seq.),  an 
individual  who  successfully  completes 
a  term  of  service  in  a  national  service 
position  (referred  to  as  an  "AmeriCorps 
member")  is  eligible  for  an  education 
award.  An  AmeriCorps  member  may  use 
an  education  award  to  repay  qualified 
student  loans  or  to  pay  for  approved 
educational  expenses. 

We  published  a  proposed  rule  on 
December  1,  1999  (64  FR  67235)  to 
clarify  one  provision  regarding 
eligibility  for  an  education  award  and 
another  provision  concerning  the  use  of 
the  education  award  to  pay  current 
educational  expenses  at  an  institution  of 
higher  education.  We  have  determined 
not  to  proceed  on  the  proposed  change 
regarding  eligibility.  Accordingly,  this 
final  rule  involves  only  a  change  to  the 
rules  governing  the  payment  of  current 
educational  expenses. 

Definition  of  Current  Educational 
Expenses 

Section  148(c)  allows  an  AmeriCorps 
member  to  use  the  education  award  to 
pay  for  "current"  costs  of  attendance  at 
a  qualified  institution  of  higher 
education.  The  previous  rule  published 
on  July  12,  1999,  defined  "current" 
expenses  as  covering  only  those 
expenses  incurred  after  the  completion 
of  service.  This  rule  expands  the 
definition  of  "current"  educational 
expenses  to  include  expenses  incurred 
after  an  individual  enrolls  in  a  term  of 
service  as  an  AmeriCorps  member.  We 
believe  that  this  change  in  definition 
will  help  to  avoid  unnecessary  financial 
hardship  for  AmeriCorps  members  who 
serve  while  also  attending  an  institution 
of  higher  education. 

Discussion  of  the  Public  Comments 

The  proposed  rule  of  December  1 , 
1999,  gave  the  public  sixty  days  to 
submit  comments.  We  received  one 
comment  regarding  ciurent  educational 
expenses.  One  commenter  expressed 
concern  that  the  change  in  definition  of 
"current"  educational  expenses  would 
place  an  undue  administrative  burden 
on  the  Corporation  and  local  program 
operators  to  monitor  the  pace  of  such 
expenditures  against  the  value  of  the 
education  award  as  it  is  earned.  We  do 
not  believe  that  this  concern  is  well- 
founded.  The  change  in  definition  will 
not  require  such  morutoring.  as  there  is 


no  necessary  connection  between  the 
two  amounts.  The  rule  simply 
authorizes  an  AmeriCorps  member  to 
use  an  education  award  to  pay  for  costs 
of  attendance  at  an  approved  institution 
of  higher  education  for  a  period  of 
attendance  that  begins  after  the 
member's  term  of  service. 

Executive  Order  12866 

We  have  determined  that  this 
regulatory  action  is  not  a  "significant" 
rule  within  the  meaning  of  Executive 
Order  12866  because  it  is  not  likely  to 
result  in:  (1)  An  aimual  effect  on  the 
economy  of  $100  million  or  more,  or  an 
adverse  and  material  effect  on  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  government  or  communities;  (2) 
the  creation  of  a  serious  inconsistency 
or  interference  with  an  action  taken  or 
plaimed  by  another  agency;  (3)  a 
material  alteration  in  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
the  raising  of  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibiiify  Act 

We  have  determined  that  this 
regulatory  action  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  export  markets.  Therefore, 
we  have  not  performed  the  initial 
regulatory  flexibility  analysis  that  is 
required  vmder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  for 
major  ndes  that  are  expected  to  have 
such  results. 

Other  Impact  Analyses 

Because  these  changes  do  not 
authorize  any  information  collection 
activity  outside  the  scope  of  existing 
regulations,  this  regulatory  action  is  not 
subject  to  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3500  et  seq.).  For  purposes  of 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1531- 
1538,  as  well  as  Executive  Order  12875, 
this  regulatory  action  does  not  contain 
any  federal  mandate  that  may  result  in 
increased  expenditures  in  either 


Federal,  State,  local,  or  tribal 
governments  in  the  aggregate,  or  impose 
an  annual  burden  exceeding  $100 
million  on  the  private  sector. 

List  of  Subjects  in  45  CFR  Part  2525 

Grant  programs — social  programs. 
Student  aid.  Volunteers. 

Accordingly,  the  Corporation  for 
National  and  Community  Service 
amends  45  CFR  chapter  XXV  as  follows: 

PART  2525— NATIONAL  SERVICE 
TRUST:  PURPOSE  AND  DEFINITIONS 

1.  The  authority  citation  for  part  2525 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12601-12604. 

2.  Section  2525.20  is  amended  by 
revising  the  definition  of  "Current 
educational  expenses"  to  read  as 
follows: 

§2525.20    Definitions. 

***** 

Current  educational  expenses.  The 
term  current  educational  expenses 
means  the  cost  of  attendance  for  a 
period  of  enrollment  in  an  institution  of 
higher  education  that  begins  after  an 
individual  enrolls  in  an  approved 
national  service  position. 
***** 

Dated:  December  6.  2000. 
Wendy  Zenker, 

Chief  Operating  Officer,  Corporation  for 

National  and  Community  Service. 

[FR  Doc.  00-31669  Filed  12-12-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  80  and  95 

[PR  Docket  No.  92-257;  RM-9664;  FCC  00- 
370] 

Maritime  Communications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  In  this  document,  the 
Commission  amends  its  rules  to 
promote  operational,  technical,  and 
regulatory  flexibility  for  Automated 
Maritime  Telecommunications  System 
(AMTS)  and  high  seas  public  coast 
stations.  These  final  rules  will  eliminate 
the  application  and  engineering  study 
requirements  and  modify  the 
broadcaster  notification  requirement  for 
new  AMTS  stations  that  qualify  as  fill- 
in  stations,  extend  the  construction 
requirement  for  new  AMTS  systems 
from  eight  months  to  two  years,  provide 
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AMTS  licensees  with  much-needed 
technical  flexibility,  extend  the  high 
seas  public  coast  construction 
requirement  to  twelve  months,  and 
eliminate  the  HF  channel  loading 
requirement  for  high  seas  public  coast 
stations.  The  Commission  believes  that 
this  action  will  increase  competition  in 
the  provision  of  telecommunications 
services,  promote  more  efficient  use  of 
maritime  spectnun,  increase  the  types  of 
telecommunications  services  available 
to  vessel  operators,  allow  maritime 
commercial  mobile  radio  service 
(CMRS)  providers  to  respond  more 
quickly  to  market  demand,  and  reduce 
regulatory  burdens  on  AMTS  and  high 
seas  public  coast  station  licensees. 
DATES:  Effective  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Fickner,  Policy  and  Rules  Branch, 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau  at  (202)  418-7308. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Commission's  Fourth  Report 
and  Order  (4th  R&O)  PR  Docket  No.  92- 
257.  FCC  00-370,  was  adopted  October 
13,  2000,  and  released  on  November  16, 
2000.  The  full  text  of  this  Commission's 
4th  R&O  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20037.  The 
full  text  may  also  be  downloaded  at: 

h  ttp  ://www.fcc.govfWireIess/Orders/ 
2000/fcc00370.txt.  Alternative  formats 
are  available  to  persons  with  disabilities 
by  contacting  Martha  Contee  at  (202) 
418-0260  or  TTY  (202)  418-2555. 

Summary  of  the  4th  R&O 

2.  The  Commission  amends  its  rules 
to  eliminate  the  application  and 
engineering  study  requirements  and  to 
modify  the  broadcaster  notification 
requirement  for  new  AMTS  stations 
whose  predicted  interference  contours 
do  not  encompass  any  land  area  beyond 
the  composite  interference  contour  of 
the  applicant's  existing  system.  This  is 
consistent  with  the  Commission's 
treatment  of  certain  other  CMRS 
licensees  [i.e.,  paging  and 
radiotelephone  service  licensees,  and 
SMR  system  licensees  in  the  800  MHz 
band). 

3.  The  Commission  concludes  that  the 
construction  requirement  for  new 
AMTS  systems  and  system  extensions 
should  be  extended  from  eight  months 
to  two  years  because  the  Wireless 
Telecommunications  Bureau's  licensing 


experience  has  shown  that  licensees 
generally  have  found  eight  months  to  be 
insufficient  time  in  which  to  construct 
a  system  of  coast  stations.  It  believes 
that  the  one-year  period  that  it  has 
adopted  for  other  site-based  CMRS 
services  would  be  insufficient  in  most 
AMTS  cases. 

4.  The  Commission  amends  its  rules 
to  eliminate  the  modulation  and 
channelization  requirements  for  AMTS 
coast  stations,  so  long  as  transmissions 
do  not  exceed  the  adjacent  channel 
emission  limitations  of  each  station's 
authorization.  It  concludes  that 
modulation  and  channelization 
requirements  are  unnecessary  with 
respect  to  AMTS  because  AMTS 
frequencies  are  assigned  in  channel 
blocks.  AMTS  transmitters  will  now  be 
allowed  to  use  any  modulation  or 
channelization  scheme  so  long  as 
emissions  are  attenuated  at  the  band 
edges  of  each  station's  assigned 
frequency  group(s)  in  accordance  with 
§80.211  of  the  Commission's  Rules. 

5.  The  Commission  concludes  that 
AMTS  licensees  should  have  the 
authority  to  provide  fixed  or  hybrid 
CMRS  services  on  a  co-primary  basis 
with  mobile  services.  It  believes  that 
this  operational  flexibility  will  enhance 
AMTS  licensees  ability  to  meet 
customer  requirements  and  demand, 
and  promote  regulatory  parity  among 
maritime  CMRS  providers  and  between 
maritime  CMRS  providers  and  other 
CMRS  providers. 

6.  The  Conunission  amends  its  rules 
to  eliminate  chaimel  loading 
requirements  for  high  seas  public  coast 
stations,  including  the  limits  that  were 
placed  on  the  number  of  frequencies 
that  could  be  obtained  in  an  initial  or 
subsequent  application,  because  it 
concludes  that  the  imposition  of  such 
requirements  could  unfairly  impair 
AMTS  providers  ability  to  compete  with 
other  maritime  CMRS  providers. 

7.  Finally,  the  Commission  extends 
the  existing  construction  requirement 
from  eight  months  to  twelve  months  for 
high  seas  public  coast  stations  because 
a  twelve-month  construction  period  is 
consistent  with  the  construction  periods 
that  have  been  adopted  for  other  site- 
based  CMRS  licensees.  The  Commission 
believes  that  employing  long-term 
construction  requirements  based  on 
population  or  geographic  service  areas, 
in  this  case,  is  inappropriate. 

Final  Regulatory  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  Second 
Further  Notice  of  Proposed  Rule  Making 
(2nd  FNPRM)  in  this  proceeding.  The 


Commission  sought  written  public 
comment  on  the  IRFA.  The  present 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the  4th 
R&O 

9.  Our  objective  is  to  promote 
operational,  technical,  and  regulatory 
flexibility  for  Automated  Maritime 
Teleconununications  System  (AMTS) 
and  high  seas  public  coast  stations. 
Specifically,  this  action  will:  (1)  Provide 
additional  flexibility  for  AMTS  coast 
stations  by  permitting  the  construction 
and  operation  of  fill-in  stations  without 
prior  Commission  authorization, 
eliminating  the  current  emission 
restrictions  and  channel  plem,  and 
increasing  the  permitted  power  levels 
for  point-to-point  communications,  and 
(2)  eliminate  the  required  showing  of 
channel  loading  and  extend  the 
construction  period  for  high  seas  public 
coast  stations.  We  find  that  these  actions 
will  allow  maritime  CMRS  providers  to 
better  respond  to  market  demand, 
increase  competition  in  the  provision  of 
telecommxmications  services,  promote 
more  efficient  use  of  marine  spectrum, 
increase  the  types  of 
telecommxmications  services  available 
to  vessel  operators,  and  reduce 
regulatory  burdens  on  coast  station 
licensees.  Thus,  we  conclude  that  the 
public  interest  is  served  by  amending 
our  rules  as  described  above. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

10.  No  comments  were  submitted  in 
response  to  the  IRFA.  In  general 
comments  on  the  2nd  FNPRM,  however, 
some  small  business  commenters  (i.e., 
Paging  Systems,  Inc.,  RegioNet  Wireless 
LLC,  Waterway  Communications 
System  LLC)  raised  issues  that  might 
affect  small  business  entities.  In 
particular,  some  small  business 
commenters  argued  that  the 
construction  period  for  AMTS  and  high 
seas  public  coast  stations  should  be 
extended  from  eight  months  to  two 
years,  and  that  AMTS  licensees  should 
be  permitted  to  construct  fill-in  stations 
without  prior  Commission  approval. 
The  Commission  carefully  considered 
each  of  these  comments  in  reaching  the 
decision  set  forth  herein. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

11.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 


generally  defines  the  term  "small 
entity"  as  having  the  same  meaiung  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jimsdiction."  In  addition,  die  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field." 

12.  The  rules  adopted  herein  will 
affect  licensees  using  AMTS  and  high 
seas  public  coast  spectrum.  In  the  Third 
Report  and  Order  in  this  proceeding,  the 
Commission  defined  the  term  "small 
entity"  specifically  applicable  to  public 
coast  station  licensees  as  any  entity 
employing  fewer  than  1,500  persons, 
based  on  the  definition  under  the  Small 
Business  Administration  rules 
applicable  to  radiotelephone  service 
providers.  Since  the  size  data  provided 
by  the  Small  Business  Administration 
does  not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  AMTS  and 
high  seas  public  coast  station  licensees 
that  are  small  businesses,  and  no 
commenters  responded  to  our  request 
for  information  regarding  the  number  of 
small  entities  that  use  or  are  likely  to 
use  public  coast  spectrmn,  we  have 
used  the  1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  docimient  shows  that 
only  12  radiotelephone  firms  out  of  a 
total  of  1,178  such  firms  which  operated 
in  1992  had  1,000  or  more  employees. 
There  are  three  AMTS  public  coast 
station  licensees  and  approximately 
thirteen  high  seas  public  coast  station 
licensees.  Based  on  the  rules  adopted 
herein,  it  is  unlikely  that  more  than 
seven  licensees  will  be  authorized  in  the 
future.  Therefore,  for  purposes  of  our 
evaluations  and  conclusions  in  this 
FRFA,  we  estimate  that  there  are 
approximately  twenty-five  AMTS  and 
high  seas  public  coast  station  licensees 
that  are  small  businesses,  as  that  term  is 
defined  by  the  Small  Business 
Administration. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  In  order  to  permit  AMTS  licensees 
to  construct  fill-in  stations  without 
notifying  the  Conunission,  while  still 
enabling  amateur  radio  licensees  to 


abide  by  the  exclusion  and  notification 
distances  in  our  rules,  we  are  requiring 
AMTS  licensees  to  notify  two 
organizations  that  represent  amateur 
licensees  of  the  location  of  their  fill-in 
stations.  The  estimated  time  for 
preparing  these  letters  is  twenty 
minutes  per  fill-in  station.  This  is  the 
same  time  requirement  for  both  large 
and  small  entities,  however,  it  is  such 
a  nominal  requirement  that  it  should 
not  be  a  burden  to  any  entity. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
estabUshment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  amy  part  thereof, 
for  small  entities. 

15.  The  Commission  in  this 
proceeding  has  considered  comments 
on  implementing  broad  changes  to  the 
maritime  service  rules.  It  has  adopted 
alternatives  which  minimize  burdens 
placed  on  small  entities.  First,  it  has 
decided  to  permit  AMTS  licensees  to 
construct  fill-in  stations  without 
notifying  the  Commission,  avoiding  the 
need  to  file  an  application.  Also,  it  has 
extended  the  eight-month  construction 
requirement  to  two  years  for  all  AMTS 
stations  and  one  year  for  all  high  seas 
public  coast  stations.  In  addition,  the 
Commission  has  eliminated  the 
requirement  that  applicants  for  HF  high 
seas  fi^quencies  show  that  their  current 
channels  are  fully  loaded  before  they 
may  obtain  additional  channels. 

16.  The  Commission  considered  and 
rejected  several  significant  alternatives. 
It  rejected  the  National  Association  of 
Broadcasters  and  Association  for 
Maximum  Service  Television's 
alternative  of  moving  the  rules 
governing  the  Low  Power  Radio  Service 
from  Part  95  to  Part  80  of  its  rules.  This 
was  rejected  because  it  could  have 
caused  confusion  among  licensees. 
Instead,  the  Commission  will  leave  the 
LPRS  rules  in  place.  The  Commission 
also  rejected  the  alternative  of  basing 
the  construction  requirement  for  high 
seas  public  coast  stations  on  the 
population  of  the  station's  service  area 
as  it  has  for  other  services,  such  as 


AMTS.  This  woiUd  have  required 
licensees  to  acquire  and  act  upon 
additional  data.  Instead,  the 
Commission  used  a  time-based 
construction  requirement  because  it  will 
ensure  rapid  delivery  of  service  to  the 
pubhc. 

Report  to  Congress 

The  Commission  will  send  a  copy  of 
the  4th  R&O,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  SBREFA,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the  4th 
R&O,  including  this  FRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  4th  R&O  and  FRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

List  of  Subiects  47  CFR  Parts  80  and  95 

Communications  equipment,  Radio. 
Federal  Conmninications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Final  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Parts  80 
and  95  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1 .  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  307(e).  309,  and 
332,  4B  Stat.  1066,  1082.  as  amended;  47 
U.S.C.  154,  303.  307(e),  309,  and  332,  unless 
otherwise  noted.  Interpret  or  apply  48  StaL 
1064-1068,  1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609:  3  UST  3450.  3  UST 
4726.  12  UST  2377. 

2.  Section  80.25  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  80.25    License  temi. 

***** 

(b)  Licenses  other  than  ship  stations 
in  the  maritime  services  will  normally 
be  issued  for  a  term  of  ten  years  from 
the  date  of  original  issuance,  major 
modification,  or  renewal. 
***** 

3.  Section  80.49  is  amended  by 
revising  paragraph  (a)(2)  and  adding  a 
new  paragraph  (a)(3)  to  read  as  follows: 

§  80.49    Construction  and  regional  service 
requirements. 

(a)*   *   * 

(2)  For  LF,  MF,  and  HF  band  public 
coast  station  licensees,  when  a  new 
license  has  been  issued  or  additional 
operating  frequencies  have  been 
authorized,  if  the  station  or  frequencies 
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authorized  have  not  been  placed  in 
operation  within  twelve  months  from 
the  date  of  grant,  the  authorization 
becomes  invalid  and  must  be  returned 
to  the  Commission  for  cancellation. 

(3)  For  AMTS  band  public  coast 
station  licensees,  when  a  new  license 
has  been  issued  or  additional  operating 
frequencies  have  been  authorized,  if  the 
station  or  frequencies  authorized  have 
not  been  placed  in  operation  within  two 
years  from  the  date  of  grant,  the 
authorization  becomes  invalid  and  must 
be  returned  to  the  Commission  for 
cancellation. 
***** 

4.  Section  80.105  is  revised  to  read  as 
follows: 

§  80.105    General  obligations  of  coast 
stations. 

Each  coast  station  or  marine-utility 
station  must  acknowledge  and  receive 
cdl  calls  directed  to  it  by  ship  or  aircraft 
stations.  Such  stations  are  permitted  to 
transmit  safety  communication  to  any 
ship  or  aircraft  station.  VHP  (156-162 
MHz)  and  AMTS  (216-220  MHz)  public 
coast  stations  may  provide  fixed  or 
hybrid  services  on  a  co-primary  basis 
with  mobile  operadons. 

5.  Section  80.213  is  amended  by 
revising  paragraphs  (a)(2)  and  (d)  to  read 
as  follows: 

§80.213    Modulation  requirements. 

(a)*   *   * 

(2)  When  phase  or  frequency 
modulation  is  used  in  the  156-162  MHz 
band  the  peak  modulation  must  be 
maintained  between  75  and  100  percent. 
A  frequency  deviation  of  ±  5  kHz  is 
defined  as  100  percent  peak 
modulation;  and 


(d)  Ship  and  coast  station  transmitters 
operating  in  the  156-162  MHz  band 
must  be  capable  of  proper  operation 
with  a  frequency  deviation  of  ±  5  kHz 
when  using  any  emission  authorized  by 
§80.207  of  this  part. 
***** 

6.  Section  80.215  is  amended  by 
removing  and  reserving  footnote  7,  and 
revising  the  introductory  test  of 
paragraphs  (h)(2),  and  (i)  and  revising 
paragraph  (h)(5)  to  read  as  follows: 

§80.215    Transmitter  power. 

***** 

(h)*  *  * 

(2)  Coast  stations  located  less  than 
169  kilometers  (105  miles)  from  a 
chaimel  13  TV  station,  or  less  than  129 
kilometers  (80  miles)  from  a  chaimel  10 
TV  station,  or  when  using  a  transmitting 
anteima  height  above  ground  greater 
than  61  meters  (200  feet),  must  submit 
a  plan  to  limit  interference  to  TV 
reception,  unless  the  station's  predicted 
interference  contour  is  fully 
encompassed  by  the  composite 
interference  contovir  of  the  system's 
existing  stations,  or  the  station's 
predicted  interference  contour  extends 
the  system's  composite  interference 
contoxu  over  water  only  (disregarding 
uninhabited  islands).  The  plan  must 
include: 
***** 

(5)  The  transmitter  power,  as 
measiued  at  the  input  terminals  to  the 
station  anteima,  must  be  50  watts  or 
less. 

(i)  A  ship  station  must  have  a 
transmitter  output  not  exceeding  25 
watts  and  an  ERP  not  exceeding  18 
watts.  The  maximum  transmitter  output 
power  is  permitted  to  be  increased  to  50 
watts  under  the  following  conditions: 


7.  Section  80.357  is  amended  by 
removing  paragraphs  (b)(2)(ii)(A) 
through  (b)(2)  (ii)(C)  and  revising 
paragraph  (b)(2)(ii)  to  read  as  follows: 

§  80.357    Morse  code  working  frequencies. 


(b)*   *   * 

(2)*    *   * 

(ii)  Frequencies  above  5  MHz  may  be 
assigned  primarily  to  stations  serving 
the  high  seas  and  secondarily  to  stations 
serving  inland  waters  of  the  United 
States,  including  the  Great  Lakes,  under 
the  condition  that  interference  will  not 
be  caused  to  any  coast  station  serving 
the  high  seas. 
***** 

8.  Section  80.371  is  amended  by 
removing  paragraph  (b)(3)  and  (b)(4), 
and  revising  paragraphs  (b)(1)  and  (b)(2) 
to  read  as  follows: 

§  80.371     Public  correspondence 
frequencies. 

*         *         *         •         • 

(b)  Working  frequencies  in  the  4000- 
27500  kHz  band.  (1)  The  following  table 
specifies  the  carrier  frequencies 
available  for  assignment  to  public  coast 
stations.  The  paired  ship  frequencies  are 
available  for  use  by  authorized  ship 
stations.  The  specific  frequency 
assignment  available  to  public  coast 
stations  for  a  particular  geographic  area 
is  indicated  by  an  "x"  under  the 
appropriate  column.  The  allotment 
areas  are  in  accordance  with  the 
"Standard  Defined  Areas"  as  identified 
in  the  International  Radio  Regulations, 
Appendix  25  Planning  System,  and 
indicated  in  the  preface  to  the 
International  Frequency  List  (IFL). 


WORKING  Carrier  Frequency  Pairs  in  the  4000-27500  kHz  Band 

• 

Chan-          Ship 
nel      '    transmit 

Coast 
transmit 

USA-E 

USA-W 

USA-S 

USA-C 

vir 

HWA 

ALS 

ptr 

GUM 

401  .... 

403  .... 

404  .... 

405  .... 
409  .... 
410 

4065 
4071 
4074 
4077 
4089 
4092 
4095 
4098 
4104 
4110 
4113 
4116 
4119 
4128 
4131 
4134 
4143 
4060 
6209 

4357 

4363 

4366 

4369 

4381 

4384 

4387 

4390 

4396' 

4402 

4405 

4408 

4411 

4420 

4423 

4426 

4435 

4351 

6510 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 

X 
X 
X 
X 
X 

X 

X 

X 
X 

X 
X 

X 

X 

411  .... 

412  .... 
414 

X 
X 

X 

X 
X 

X 
X 

X 

416  .... 

417  .... 
418 

X 
X 

X 
X 
X 

X 

X 
X 

419 

X 
X 
X 

X 

X 

X 

422 

X 
X 

X 
X 

423  .... 

424  .... 
427  .... 
428 

X 

X 
X 
X 

X 

X 

X 
X 
X 

X 

X 

X 

604  .... 

X 

X 

X 

X 

X 

X 

X 
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Chan- 
nel 

Ship 
transmit 

Coast 
transmit 

USA-e 

USA-W 

USA-S 

USA-C 

VIR 

HWA 

ALS 

PIH 

GUM 

605  .... 

6212 
6218 
8198 
8201 
8204 
8207 
8213 
8216 
8219 

8225 

8234 

8237 

8243 

8249 

8258 

8264 

8267 

8270 

8279 

8282 

8285 

8113 

8128 

12230 

12233 

12236 

12245 

12251 

12254 

12257 

12260 

12263 

12272 

12278 

12293 

12296 

12302 

12305 

12311 

12314 

12317 

12326 

12329 

12232 

12335 

12338 

16360 

16363 

16366 

16372 

16378 

16384 

16387 

16390 

16405 

16417 

16429 

16435 

16450 

16453 

16480 

16483 

16486 

16489 

16492 

16495 

16498 

16501 

18780 

18783 

6513 

6519 

8722 

8725 

8728 

8731 

8737 

8740 

8743 

8746 

8749 

8758 

8761 

8767 

8773 

8782 

8788 

8791 

8794 

8803 

8806 

8809 

8713 

8716 

13077 

13080 

13083 

13092 

13098 

13101 

13104 

13107 

13110 

13119 

13125 

13140 

13143 

13149 

13152 

13158 

13161 

13164 

13173 

13176 

13179 

13182 

13185 

17242 

17245 

17248 

17254 

17260 

17266 

17269 

17272 

17287 

17299 

17311 

17317 

17332 

17335 

17362 

17365 

17368 

17371 

17374 

17377 

17380 

17383 

19755 

19758 

X 

607  .... 

X 
X 

802  .... 

X 

X 

X 

803  ...-. 

X 

804  .... 

X 
X 

X 
X 

X 
X 

805  .... 

807  .... 

X 

808  .... 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X- 
X 
X 

X 

X 

809  .... 

810  .... 

X 
X 
X 
X 

811   .... 

814  .... 

X 

• 

X 

X 

815  .... 

817  .... 

X 
X 

819  .... 

822  .... 

X 
X 
X 
X 
X 

X 
X 
X     • 

X 
X 
X 

824  .... 

825  .... 

826  .... 

X 

X 

829  .... 

X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

830  .... 

831   .... 

X 

^ 

836  .... 

837  .... 

1201  .. 

X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 

1202  .. 

X 
X 

1203  .. 

X 

X 

1206  .. 



1208  .. 

1209  .. 

X 
X 
X 



X 

1210  .. 

X 

1211  .. 

X 

X 
X 

1212  .. 

X 

X 
X 

1215  .. 

X 



1217  .. 

X 

1222  .. 

X 

1223  .. 

X 
X 
X 
X 

X 

X 

X 
X 

X 

1225  .. 



1226  .. 

X 
X 
X 
X 

1228  .. 

X 

1229  .. 

1230  .. 

X 

X 
X 
.      X 
X 
X 
X 
X 
X 
X 

X 

1233  .. 

1234  .. 

X 

X 

X 

1235  .. 

1236  .. 

1237  .. 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

X 

1601  .. 

X 

X 

1602  .. 

xxxxxxxx 

1603  .. 

X 

1605  .. 

1607  .. 

X 
X 
X 
X 
X 

X 

1609  .. 

1610  .. 

1611  .. 

1616  .. 

X 

X 

1620  .. 

X 

1624  .. 

X 

X 

1626  .. 

1631  .. 

1632  .. 

X 
X 
X 

X 
X 
X 
X 
X 
X 

X 

1641  .. 

1642  .. 

X 

X 

X 

X 

X 

1643  .. 

1644  .. 

X 

X 

X 

X 

X 

1645  .. 

1646  .. 

X 
X 
X 
X 

1647  .. 

X 

X 

X 
X 
X 
X 

X 
X 
X 

1648  .. 

X 
X 

X 
X 

X 

1801  .. 

X 

X 

X 
X 

X 
X 

1802  .. 

X 
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Chan- 
nel 


1803 
1804 
1805 
1807 
1808 
2201 
2205 
2210 
2214 
2215 
2216 
2222 
2223 
2227 
2228 
2231 
2236 
2237 
2241 
2242 
2243 
2244 
2245 
2246 
2247 
2501 
2502 
2503 
2504 


Ship 
transmit 


18786 
18789 
18792 
18798 
18801 
22000 
22012 
22027 
22039 
22042 
22045 
22063 
22066 
22078 
22081 
22090 
22105 
22108 
22120 
22123 
22126 
22129 
22132 
22135 
22138 
25070 
25073 
25076 
25079 


Coast 
transmit 


19761 
19764 
19767 
19773 
19776 
22696 
22708 
22723 
22735 
22738 
22741 
22759 
22762 
22774 
22777 
22786 
22801 
22804 
22816 
22819 
22822 
22825 
22828 
22831 
22834 
26145 
26148 
26151 
26154 


USA-E 


USA-W 


USA-S 


USA-C 


VIR 


X 
X 


HWA 


ALS 


PTR 


GUM 


(2)  The  following  table  specifies  the 
non-paired  carrier  frequencies  that  are 
available  for  assigiunent  to  public  coast 
stations  for  simplex  operations.  These 
frequencies  are  available  for  use  by 
authorized  ship  stations  for 
transmissions  to  coast  stations  (simplex 


operations).  Assignments  on  these 
frequencies  must  accept  interference. 
They  are  shared  with  government  users 
and  are  considered  "common  use" 
frequencies  under  the  international 
Radio  Regulations.  They  cannot  be 
notified  for  inclusion  in  the  Master 


International  Frequency  Register,  which 
provides  stations  with  interference 
protection,  but  may  be  listed  in  the 
international  List  of  Coast  Stations.  [See 
Radio  Regulation  No.  1220  and 
Recommendation  304.) 


Public  Correspondence  Simplex 

[Non-paired  radiotelephony  frequencies  in  the  4000-27500  kHz  Band '  Carrier  Frequencies  (l(Hz)] 


16537  

18825 
18828 
18831 
18834 
18837 

22174 
22177 

25100 

16540  

25103 

25106 

25109 

25112 

'  Coast  stations  limited  to  a  maximum  transmitter  power  of  1  l<W  (PEP). 


§80.374    [Amended] 

9.  Section  80.374  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
(a)  and  (h). 

10.  Section  80.475  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c),  and  revising  paragraph  {a)(l)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 


§  80.475    Scope  of  service  of  the 
Automated  Maritime  Telecommunications 
System  (AMTS). 

(a)*  *  * 

(1)  Applicants  proposing  to  locate  a 
coast  station  transmitter  within  169 
kilometers  {105  miles)  of  a  channel  13 
TV  station  or  within  129  kilometers  (80 
miles)  of  a  channel  10  TV  station  or 
with  an  antenna  height  greater  than  61 
meters  (200  feet),  must  submit  an 
engineering  study  clearly  showing  the 
means  of  avoiding  interference  with 
television  reception  within  the  grade  B 
contour,  see  §  80.215(h)  of  this  chapter, 
unless  the  proposed  station's  predicted 


interference  contoiu  is  fully 
encompassed  by  the  composite 
interference  contoiu  of  the  applicant's 
existing  system,  or  the  proposed 
station's  predicted  interference  contour 
extends  the  system's  composite 
interference  contour  over  water  only 
(disregarding  uninhabited  islands). 
***** 

(b)  Coast  stations  for  which  the  above 
specified  need  not  be  submitted  because 
the  proposed  station's  predicted 
interference  contour  is  fully 
encompassed  by  the  composite 
interference  contour  of  the  applicant's 
existing  system  or  the  proposed  station's 
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predicted  interference  contour  extends 
the  system's  composite  interference 
contour  over  water  only  (disregarding 
uninhabited  islands)  must,  at  least  15 
days  before  the  station  is  put  into 
operation,  give  vmtten  notice  to  the 
television  stations  which  may  be 
affected  of  the  proposed  station's 
technical  characteristics,  the  date  it  will 
be  put  into  operation,  and  the  licensee's 
representative  (namie  and  phone 
number)  to  contact  in  the  event  a 
television  station  experiences 
interference.  No  prior  FCC  authorization 
is  required  to  construct  and  operate 
such  a  station,  but,  at  the  time  the 
station  is  added,  the  AMTS  licensee 
must  make  a  record  of  the  technical  and 
administrative  information  concerning 
the  station  and,  upon  request,  supply 
such  information  to  the  FCC.  In 
addition,  when  the  station  is  added,  the 
AMTS  licensee  must  send  notification 
of  the  station's  location  to  the  American 
Radio  Relay  League,  Inc.,  225  Main 
Street,  Newington,  CT  06111-1494,  and 
Interactive  Systems,  Inc.,  Suite  1103, 
1601  North  Kent  Street,  Arlington,  VA 
22209. 


11.  Section  80.477  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  80.477    AMTS  points  of  communication. 

***** 

(d)  AMTS  licensees  may  use  AMTS 
coast  and  ship  frequencies  on  a 
secondary  basis  for  fixed  service 
communications  to  support  AMTS 
deployment  in  remote  fixed  locations  at 
which  other  communications  facilities 
are  not  available. 

12.  A  new  §  80.481  is  added  to  read 
as  follows: 

§80.481     Alternative  technical  parameters 
for  AMTS  transmitters. 

In  lieu  of  the  technical  parameters  set 
forth  in  this  part,  AMTS  transmitters 
may  utilize  any  modulation  or 
channelization  scheme  so  long  as 
emissions  are  attenuated  in  accordance 
with  §  80.211  at  the  band  edges  of  each 
station's  assigned  channel  group  or 
groups. 

PART  95— PERSONAL  RADIO 
SERVICES 

13.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

14.  Section  95.1013  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§95.1013    Antennas. 

(a)  The  maximum  allowable  ERP  for 
a  station  in  the  LPRS  other  than  an 
AMTS  station  is  100  mW.  The 
maximum  allowable  ERP  for  an  AMTS 
station  in  the  LPRS  is  1  W,  *so  long  as 
emissions  are  attenuated,  in  accordance 
with  §  80.21 1  of  this  chapter,  at  the 
band  edges. 
***** 

[FR  Doc.  00-31310  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  225,  and  252 
[DFARS  Case  2000-D301] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Domestic 
Source  Restrictions-Ball  and  Roller 
Bearings  and  Vessel  Propellers 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Prociurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8064  of 
the  DoD  Appropriations  Act  for  Fiscal 
year  2001  and  Section  805  of  the  DoD 
Authorization  Act  for  Fiscal  Year  2001. 
These  laws  place  restrictions  on  the 
acquisition  of  vessel  propellers  and  ball 
and  roller  bearings  from  foreign  sources. 
DATES:  Effective  date:  December  13, 
2000. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before 
February  12,  2001,  to  be  considered  in 
the  formation  of  the  final  nUe. 
ADDRESSES:  E-mailed  comments  are 
preferred.  Submit  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2001-D301  in  the  subject  line. 

Respondents  that  cannot  submit 
comments  by  e-mail  may  submit 
comments  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
WUliams,  OUSD{AT&L)  DP  (DAR),  IMD 
3C132,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Case 
2000-D301. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0288. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  the  DFARS 
to  implement  Section  8064  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2001 
(Public  Law  106-259)  and  Section  805 


of  the  DoD  Authorization  Act  for  Fiscal 
Year  2001  (Public  Law  106-398). 
Section  8064  of  Public  Law  106-259 
restricts  the  acquisition  of  ball  and 
roller  bearings  and  vessel  propellers  to 
those  produced  by  a  domestic  source 
and  of  domestic  origin.  The  restriction 
does  not  apply  to  the  purchase  of 
commercial  items,  except  ball  or  roller 
bearings  piuchased  as  end  items. 
Section  805  of  Public  Law  106-398 
extends  the  restriction  on  acquisition  of 
ball  and  roller  bearings  at  10  U.S.C. 
2534  through  fiscal  year  2005. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  An 
initial  regulatory  flexibility  analysis  has 
been  prepared  and  is  summarized  as 
follows:  The  objective  of  this  interim 
rule  is  to  protect  the  domestic  industrial 
base  for  ball  and  roller  bearings  and 
vessel  propellers  as  required  by  Section 
8064  of  Public  Law  106-259  and  10 
U.S.C.  2534.  By  restricting  foreign 
competition,  the  rule  will  benefit 
domestic  small  business  concerns  that 
manufacture  ball  or  roller  bearings, 
bearing  components,  vessel  propellers, 
or  vessel  propeller  casings.  "This  rule 
does  not  duplicate,  overlap,  or  conflict 
with  other  relevant  Federal  rules. 

DoD  has  submitted  a  copy  of  the 
initial  regulatory  flexibility  analysis  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
Interested  parties  may  obtain  a  copy  of 
the  analysis  from  the  point  of  contact 
specified  herein.  Comments  are  invited. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subparts  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2OOO-D301. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
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comment.  This  interim  rule  implements 
Section  8064  of  the  DoD  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-259)  and  Section  805  of  the  DoD 
Authorization  Act  for  Fiscal  Year  2001 
(Pubhc  Law  106-398).  Section  8064  of 
Public  Law  106-259  restricts  the 
acquisition  of  ball  and  roller  bearings 
and  vessel  propellers  to  those  produced 
by  a  domestic  source  and  of  domestic 
origin.  Section  805  of  Public  Law  106- 
398  extends  the  restriction  on 
acquisition  of  ball  and  roller  bearings  at 
10  U.S.C.  2534  through  fiscal  year  2005. 
Section  8064  of  Public  Law  106-259 
became  effective  on  August  9,  2000,  and 
Section  805  of  Public  Law  106-398 
became  effective  on  October  30,  2000. 
DoD  will  consider  comments  received 
in  response  to  this  interim  rule  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  212, 
225,  and  252 

Government  procvirement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  212.  225,  and 
252  are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  212,  225,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Section  212.503  is  amended  by 
revising  paragraph  (a)(xi)  to  read  as 
follows: 

212.503  Applicability  of  certain  laws  to 
Executive  Agency  contracts  for  the 
acquisition  of  commercial  items. 

(a)*   *   * 

(xi)  Domestic  Content  Restrictions  in 
the  National  Defense  Appropriations 
Acts  for  Fiscal  Years  1996  and 
Subsequent  Years,  unless  the  restriction 
specifically  applies  to  conunercied 
items.  For  the  restriction  that 
specifically  applies  to  commercial  ball 
or  roller  bearings  as  end  items,  see 
225.7019-2(b)  (Section  8064  of  Public 
Law  106-259). 
***** 

3.  Section  212.504  is  amended  by 
revising  paragraph  (a)(xxv)  to  read  as 
follows: 

212.504  Applicability  of  certain  laws  to 
subcontracts  for  the  acquisition  of 
commercial  items. 

(a)*   *  * 

(xxv)  Domestic  Content  Restrictions 
in  the  National  Defense  Appropriations 


Acts  for  Fiscal  Years  1996  and 
Subsequent  Years,  unless  the  restriction 
specifically  applies  to  commercial 
items.  For  the  restriction  that 
specifically  applies  to  commercial  ball 
or  roller  bearings  as  end  items,  see 
225.701^2(b)  (Section  8064  of  Public 
Law  106-259). 


PART  225— FOREIGN  ACQUISITION 
225.7019-1     [Amended] 

4.  Section  225.7019-1  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"fiscal  year  2000"  and  adding  in  its 
place  "fiscal  year  2005". 

5.  Section  225.7019-2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

225.7019-2    Exceptions. 

***** 

(b)  The  restriction  in  225.7019-l(b) 
does  not  apply  to  contracts  or 
subcontracts  for  acquisition  of 
commercial  items,  except  for 
commercial  ball  amd  roller  bearings 
acquired  as  end  items. 

6.  Section  225.701^-4  is  revised  to 
read  as  follows: 

225.7019-4    Contract  clause. 

(a)  Use  the  clause  at  252.225-7016. 
Restriction  on  Acquisition  of  Ball  and 
Roller  Bearings,  in  solicitations  and 
contracts,  unless — 

(1)  The  restrictions  in  225.7019-1  do 
not  apply  or  a  waiver  has  been  granted; 
or 

(2)  The  contracting  officer  knows  that 
the  items  being  acquired  do  not  contain 
ball  or  roller  bearings. 

(b)  In  solicitations  and  contracts  that 
use  simplified  acquisition  procedures, 
use  the  clause  with  its  Alternate  1. 

7.  Sections  225.7020  through 
225.7020-4  are  added  to  read  as  follows: 

225.7020    Restriction  on  vessel  propellers. 

225.7020-1     Restriction. 

In  accordance  with  Section  8064  of 
the  National  Defense  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-259),  do  not  use  fiscal  year  2000  or 
2001  funds  to  acquire  vessel  propellers 
other  than  those  produced  by  a 
domestic  soiut:e  of  domestic  origin,  i.e., 
vessel  propellers — 

(a)  Manufactured  in  the  United  States 
or  Canada;  and 

(b)  For  which  all  component  castings 
were  poured  and  finished  in  the  United 
States  or  Canada. 

225.7020-2    Exceptions. 

This  restriction  does  not  apply  to 
contracts  or  subcontracts  for  acquisition 
of  commercial  items. 


225.7020-3    Waiver. 

The  Secretary  of  the  department 
responsible  for  acquisition  may  waive 
this  restriction  on  a  case-by-case  basis, 
by  certifying  to  the  House  and  Senate 
Committees  on  Appropriations  that — 

(a)  Adequate  domestic  supplies  are 
not  available  to  meet  DoD  requirements 
on  a  timely  basis;  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.7020-4    Contract  clause. 

Use  the  clause  at  252.225-7023, 
Restriction  on  Acquisition  of  Vessel 
Propellers,  in  solicitations  and  contracts 
for  the  acquisition  of  vessels  or  vessel 
propellers,  unless — 

(a)  An  exception  under  225.7020-2  is 
known  to  apply  or  a  waiver  has  been 
granted  in  accordance  with  225.7020-3; 
or 

(b)  The  vessels  being  acquired  do  not 
contain  vessel  propellers. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Section  252.212-7001  is  amended 
by  revising  the  clause  date;  and  in 
paragraph  (a)  by  adding,  in  numerical 
order,  a  new  entry  "252.225-7016"  to 
read  as  follows: 

252.212-7001     Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commercial  Items. 


Contract  Terms  and  Conditions  Required  To 
Implement  Statutes  or  Executive  Orders 
Applicable  to  Defense  Acquisitions  of 
Commercial  Items  (Dec  2000) 


(a) 


252.225-7016     Restriction  on 
Acquisition  of  Ball  and  Roller  Bearings 

( Alternate  I)  (Section  8064  of  Pub.  L. 

106-259). 


9.  Section  252.225-7016  is  amended 
by  revising  the  clause  date  and 
paragraph  (c)(1);  and  by  adding 
Alternate  I  to  read  as  follows: 

252.225-701 6    Restriction  on  Acquisition 
of  Ball  and  Roller  Bearings. 

***** 

Restriction  on  Acquisition  of  Ball  and  Roller 
Bearings  (Dec  2000) 

***** 

(c)(1)  The  restriction  in  paragraph  (b)  of 
this  clause  does  not  apply  to  ball  or  roller 
bearings  that  are  acquired  as  components  if — 

(i)  The  end  items  or  components 
containing  ball  or  roller  bearings  are 
commercial  items;  or 


(ii)  The  ball  or  roller  bearings  are 
commercial  components  manufactured  in  the 
United  Kingdom. 

***** 

Alternate  I  (Dec  2000)    As  prescribed  in 
225.7019-4{b),  substitute  the  following 
paragraph  (c)(l)(ii)  for  paragraph  (c)(l)(ii)  of 
the  basic  clause: 

(c)(l)(ii)  The  ball  or  roller  bearings  are 
commercial  components. 

10.  Section  252.225-7023  is  added  to 
read  as  follows: 

252.225-7023     Restriction  on  Acquisition 
of  Vessel  Propellers. 

As  prescribed  in  225.7020-4.  use  the 
following  clause: 

Restriction  on  Acquisition  of  Vessel 
Propellers  (Dec  2000) 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  clause,  the  Contractor  shall  deliver  under 
this  contract,  whether  as  end  items  or 
components  of  end  items,  vessel  propellers — 

(1)  Manufactured  in  the  United  States  or 
Canada;  and 

(2)  For  which  all  component  castings  were 
poured  and  finished  in  the  United  States  or 
Canada. 

(b)  The  restriction  in  paragraph  (a)  of  this 
clause — 

(1)  Does  not  apply  to  vessel  propellers  that 
are  commercial  items;  and 

(2)  For  other  than  commercial  items,  may 
be  waived  upon  request  from  the  Contractor 
in  accordance  with  subsection  225.7020-3  of 
the  Defense  Federal  Acquisition  Regulation 
Supplement. 

(End  of  clause) 

[PR  Doc.  00-31600  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 
[DFARS  Case  200O-D300] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Profit 
Incentives  To  Produce  Innovative  New 
Technologies 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

.SUMMARY:  The  Director  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  813  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000.  Section  813 
requires  DoD  to  review  its  profit 
guidelines  to  consider  whether 
appropriate  modifications,  such  as 
placing  increased  emphasis  on  technical 
risk  as  a  factor  for  determining 


appropriate  profit  margins,  would 
provide  an  increased  profit  incentive  for 
contractors  to  develop  and  produce 
complex  and  innovative  new 
technologies. 

EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  Defense  Acquisition 
Regulations  Council.  OUSD  (AT&L) 
DP(DAR).  IMD  3C132.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telephone  (703)  602-0288;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Case 
2000-D300. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DoD  profit 
policy  to  implement  Section  813  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (Public  Law  106-65). 
The  rule  amends  the  weighted 
guidelines  method  of  profit  computation 
at  DFARS  215.404-71  to  combine  the 
management  and  cost  control  elements 
of  the  performance  risk  factor;  to 
establish  a  new  "technology  incentive" 
range  for  technical  risk;  and  to  slightly 
modify  some  of  the  cost  control 
standards.  In  addition,  the  rule  amends 
DFARS  215.404-4(b)  to  clarify  that  DoD 
departments  and  agencies  must  use  a 
structiu^d  approach  for  developing  a 
prenegotiation  profit  for  fee  objective  on 
any  negotiated  contract  action  when 
cost  or  pricing  data  is  obtained. 

DoD  published  a  proposed  rule  at  65 
FR  32066  on  May  22.  2000.  Five  sources 
submitted  comments  on  the  proposed 
rule.  DoD  considered  all  conunents  in 
the  development  of  the  final  nde.  The 
final  rule  is  similar  to  the  proposed  rule, 
except  for  changes  at  215.404-71-2(c)(3) 
that:  (1)  Permit  use  of  the  technology 
incentive  range  for  acquisitions  that 
include  application  of  innovative  new 
technologies;  and  (2)  specify  that  the 
technology  incentive  range  does  not 
apply  to  efforts  restricted  to  studies, 
analyses,  or  demonstrations  that  have  a 
technical  report  as  their  primary 
dehverable. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  below  $500,000.  are 


based  on  adequate  price  competition,  or 
are  for  commercial  items,  and  do  not 
require  submission  of  cost  or  pricing 
data. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  215  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  21 5— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.404—4  is  amended  by 
revising  peiragraph  {b)(l)  introductory 
text  to  read  as  follows: 

215.404-4    Profit 

(b)  *   *   *  (1)  Departments  and 
agencies  must  use  a  structured  approach 
for  developing  a  prenegotiation  profit  or 
fee  objective  on  any  negotiated  contract 
action  when  cost  or  pricing  data  is 
obtained,  except  for  cost-plus-award-fee 
contracts  (see  215.404-74)  or  contracts 
with  Federally  Funded  Research  and 
Development  Centers  (FFRDCs)  (see 
215.404-75).  There  are  three  structured 
approaches — 
***** 

3.  Section  215.404-71-2  is  revised  to 
read  as  follows: 

215.404-71-2    Performance  risk. 

(a)  Description.  This  profit  factor 
addresses  the  contractor's  degree  of  risk 
in  fulfilling  the  contract  requirements. 
The  factor  consists  of  two  parts: 

(1)  Technical — the  technical 
imcertainties  of  performance. 

(2)  Management/cost  control — the 
degree  of  management  effort 
necessary — 

(i)  To  ensiu^  that  contract 
requirements  are  met;  and 
(ii)  To  reduce  and  control  costs. 

(b)  Determination.  The  following 
extract  from  the  DD  Form  1547  is 
annotated  to  describe  the  process. 
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Nem 


21. 
22. 
23. 
24. 


Contractor  risk  factors 


Technical  

Management/Cost  Control  

Reserved 

Performance  Risk  (Composite) 


Assigned 
weighting 


(1) 
(1) 

N/A 


Assigned 
value 


(2) 
(2) 

(3) 


Base 
(item  18) 


N/A. 
N/A 


Profit 
objective 


N/A 
N/A 

(5) 


(1)  Assign  a  weight  (percentage)  to 
each  element  according  to  its  input  to 
the  total  performance  risk.  The  total  of 
the  two  weights  equals  100  percent. 

(2)  Select  a  value  for  each  element 
from  the  list  in  paragraph  (c)  of  this 
subsection  using  the  evaluatio  criteria  in 
paragraphs  (d)  and  (e)  of  this  subsection. 

(3)  Compute  the  composite  as  shown 
in  the  following  example: 

[In  percantage) 


Assigned 
weighting 

As- 
signed 
value 

Weight- 
ed 
value 

Technk:al  ... 

Manage- 
ment/Cost 
Control  ... 

Composite 
Value 

60 

40 
100 

5.0 
4.0 

3.0 

1.6 

4.6 

(4)  Insert  the  amoimt  from  Block  18  of 
the  DD  Form  1547.  Block  18  is  total 
contract  costs,  excluding  general  and 
administrative  expenses,  contractor 
independent  research  and  development 
and  bid  and  proposal  expenses,  and 
facilities  capital  cost  of  money. 
■  (5)  Multiply  (3)  by  (4). 

(c)  Values:  Normal  and  designated 
mnges. 

(In  perc«ntag«] 


Normal 
value 

Designated 
range 

Standard  

Alternate  

Technology  In- 
centive. 

4 
6 
8 

2  to  6. 
4  to  8. 
6  to  10. 

(1)  Standard.  The  standard  designated 
range  should  apply  to  most  contracts. 

(2)  Alternate.  Contracting  officers  may 
use  the  alternate  designated  range  for 
research  and  development  and  service 
contractors  when  these  contractors 
require  relatively  low  capital  investment 
in  buildings  and  equipment  when 
compared  to  the  defense  industry 
overall.  If  the  alternate  designated  range 
is  used,  do  not  give  any  profit  for 
facilities  capital  employed  (see  215.404- 
71-Kc)(3)). 

(3)  Technology  incentive.  For  the 
technical  factor  only,  contracting 
officers  may  use  the  technology 
incentive  range  for  acquisitions  that 
include  development,  production,  or 
application  of  innovative  new 


technologies.  The  technology  incentive 
range  does  not  apply  to  efforts  restricted 
to  studies,  analyses,  or  demonstrations 
that  have  a  technical  report  as  their 
p>rimary  deliverable, 
(d)  Evaluation  criteria  for  technical. 

(1)  Review  the  contract  requirements 
and  focus  on  the  critical  performance 
elements  in  the  statement  of  work  or 
specifications.  Factors  to  consider 
include — 

(i)  Technology  being  applied  or 
developed  by  the  contractor; 

(ii)  Technical  complexity; 

(iii)  Program  maturity; 

(iv)  Performance  specifications  and 
tolerances; 

(v)  Delivery  schedule;  and 

(vi)  Extent  of  a  warranty  or  guarantee. 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  in  those 
cases  where  there  is  a  substantial 
technical  risk.  Indicators  are — 

(A)  Items  are  being  manufactured 
using  specifications  with  stringent 
tolerance  limits; 

(B)  The  efforts  require  highly  skilled 
personnel  or  require  the  use  of  state-of- 
the-art  machinery; 

(C)  The  services  and  analytical  efforts 
are  extremely  important  to  the 
Government  and  must  be  performed  to 
exacting  standards;  . 

(D)  The  contractor's  independent 
development  and  investment  has 
reduced  the  Government's  risk  or  cost; 

(E)  The  contractor  has  accepted  an 
accelerated  delivery  schedule  to  meet 
DoD  requirements;  or 

(F)  The  contractor  has  assumed 
additional  risk  through  warranty 
provisions. 

(ii)  Extremely  complex,  vital  efforts  to 
overcome  difficult  technical  obstacles 
that  require  personnel  with  exceptional 
abilities,  experience,  and  professional 
credentials  may  justify  a  value 
significantly  above  normal.  - 

(iii)  The  following  may  justify  a 
maximum  value — 

(A)  Development  or  initial  production 
of  a  new  item,  particularly  if 
performance  or  quality  specifications 
are  tight;  or 

(B)  A  high  degree  of  development  or 
production  concxurency. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  in  those  cases 


where  the  technical  risk  is  low. 
Indicators  are — 

(A)  Acquisition  is  for  off-the-shelf 
items; 

(B)  Requirements  are  relatively 
simple; 

(C)  Technology  is  not  complex; 

(D)  Efforts  do  not  require  highly 
skilled  personnel; 

(E)  Efforts  are  routine; 

(F)  Programs  are  mature;  or 

(G)  Acquisition  is  a  follow-on  effort  or 
a  repetitive  type  acquisition. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal  for — 

(A)  Routine  services; 

(B)  Production  of  simple  items; 

(C)  Rote  entry  or  routine  integration  of 
Government-furnished  information;  or 

(D)  Simple  operations  with 
Government-furnished  property. 

(4)  Technology  incentive  range. 

(i)  The  contracting  officer  may  assign 
values  within  the  technology  incentive 
range  when  contract  performance 
includes  the  introduction  of  new, 
significant  technological  innovation. 
Use  the  technology  incentive  range  only 
for  the  most  innovative  contract  efforts. 
Innovation  may  be  in  the  form  of — 

(A)  Development  or  application  of 
new  technology  that  fundamentally 
changes  the  characteristics  of  an 
existing  product  or  system  and  that 
results  in  increased  technical 
performance,  improved  reliability,  or 
reduced  costs;  or 

(B)  New  products  or  systems  that 
contain  significant  technological 
advances  over  the  products  or  systems 
they  are  replacing. 

(ii)  When  selecting  a  value  within  the 
technology  incentive  range,  the 
contracting  officer  should  consider  the 
relative  value  of  the  proposed 
innovation  to  the  acquisition  as  a  whole. 
When  the  innovation  represents  a  minor 
benefit,  the  contracting  officer  should 
consider  using  values  less  than  the 
norm.  For  innovative  efforts  that  will 
have  a  major  positive  impact  on  the 
product  or  program,  the  contracting 
officer  may  use  values  above  the  norm. 

(e)  Evaluation  criteria  for 
management/cost  control. 

(1)  The  contracting  officer  should 
evaluate — 

(i)  The  contractor's  management  and 
internal  control  systems  using 
contracting  office  information  and 


reviews  made  by  field  contract 
administration  offices  or  other  DoD  field 
offices; 

(ii)  The  management  involvement 
expected  on  the  prospective  contract 
action; 

(iii)  The  degree  of  cost  mix  as  an 
indication  of  the  types  of  resources 
applied  and  value  added  by  the 
contractor; 

(iv)  The  contractor's  support  of 
Federal  socioeconomic  programs; 

(v)  The  expected  reliability  of  the 
contractor's  cost  estimates  (including 
the  contractor's  cost  estimating  system); 

(vi)  The  contractor's  cost  reduction 
initiatives  (e.g.,  competition  advocacy 
programs,  technical  insertion  programs, 
obsolete  parts  control  programs,  dual 
sourcing,  spare  parts  pricing  reform, 
value  engineering); 

(vii)  The  adequacy  of  the  contractor's 
management  approach  to  controlling 
cost  and  schedule;  and 

(viii)  Any  other  factors  that  affect  the 
contractor's  ability  to  meet  the  cost 
targets  (e.g.,  foreign  currency  exchange 
rates  and  inflation  rates). 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  when  the 
management  effort  is  intense.  Indicators 
of  this  are — 

(A)  The  contractor's  value  added  is 
both  considerable  and  reasonably 
difficult; 

(B)  The  effort  involves  a  high  degree 
of  integration  or  coordination; 

(C)  The  contractor  has  a  substantial 
record  of  active  participation  in  Federal 
socioeconomic  programs; 

(D)  The  contractor  provides  fully 
documented  and  reliable  cost  estimates; 

(E)  The  contractor  has  an  aggressive 
cost  reduction  program  that  has 
demonstrable  benefits; 

(F)  The  contractor  uses  a  high  degree 
of  subcontract  competition  (e.g., 
aggressive  dual  sourcing); 

(G)  The  contractor  has  a  proven 
record  of  cost  tracking  and  control;  or 

(H)  The  contractor  aggressively  seeks 
process  improvements  to  reduce  costs. 

(ii)  The  contracting  officer  may  justify 
a  maximiun  value  when  the  effort — 

(A)  Requires  large  scale  integration  of 
the  most  complex  nature; 

(B)  Involves  major  international 
activities  with  significant  management 
coordination  (e.g.,  offsets  with  foreign 
vendors);  or 

(C)  Has  critically  important 
milestones. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  when  the 


management  effort  is  minimal. 
Indicators  of  this  are — 

(A)  The  program  is  mature  and  many 
end  item  deliveries  have  been  made; 

(B)  the  contractor  adds  minimal  value 
to  an  item; 

(C)  The  efforts  are  routine  and  require 
minimal  supervision; 

(D)  The  contractor  provides  poor 
quality,  imtimely  proposals; 

(E)  "rhe  contractor  fails  to  provide  an 
adequate  analysis  of  subcontractor  costs; 

(F)  The  contractor  does  not  cooperate 
in  the  evaluation  and  negotiation  of  the 
proposal; 

(G)  The  contractor's  cost  estimating 
system  is  marginal; 

(H)  The  contractor  has  made  minimal 
effort  to  initiate  cost  reduction 
programs; 

(I)  The  contractor's  cost  proposal  is 
inadequate;  or 

0)  The  contractor  has  a  record  of  cost 
overruns  or  another  indication  of 
imreliable  cost  estimates  and  lack  of 
cost  control. 

(ii)  The  following  may  justify  a  value 
significantly  below  normal — 

(A)  Reviews  performed  by  the  field 
contract  administration  offices  disclose 
unsatisfactory  management  and  internal 
dontrol  systems  (e.g.,  quality  assurance, 
property,  control,  safefy,  security);  or 

(B)  The  effort  requires  an  unusually 
low  degree  of  management  involvement. 

4.  Section  215.404-72  is  amended  by 
adding  paragraph  (b)(l)(iii)  to  read  as 
follows: 

215.404-72     Modified  weighted  guidelines 
method  for  nonprofit  organizations  other 
than  FFRDCs. 

***** 

(b)*  *  * 

(D*   *  * 

(iii)  Do  not  assign  a  value  from  the 
technology  incentive  designated  range. 
***** 

[FR  Doc.  00-31601  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  217,  219,  and  236 

[DFARS  Case  2000-D015] 

Defense  Federal  Acquisition 
Regulation  Supplement;  North 
American  Industry  Classification 
System 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Prociu-ement  is  adopting  as  final. 


without  change,  an  interim  nde 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS).  The  rule  converts  programs 
based  on  the  Standard  Industrial 
Classification  (SIC)  system  to  the  North 
American  Industry  Classification 
System  (NAICS),  in  accordance  with  the 
final  rule  issued  by  the  Small  Business 
Administration  (SB A)  on  May  15,  2000. 

EFFECTIVE  DATE:  December  13,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Schneider,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0326; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  200O-D015. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

SBA  issued  a  final  rule  at  65  FR  30836 
on  May  15,  2000,  providing  a  new  size 
standards  listing  that  is  based  on  NAICS 
rather  than  SIC  codes.  The  SBA  rule 
requires  Federal  agencies  to  use  the  new 
size  standards  to  determine  whether  a 
business  is  a  small  business  concern.  An 
interim  rule  amending  the  Federal 
Acquisition  Regulation  was  published  at 
65  FR  46055  on  )uly  26,  2000,  to 
establish  policy  for  use  of  the  new  size 
standards  in  Government  acquisitions. 
DoD  published  an  interim  rule  at  65  FR 
50148  on  August  17,  2000,  to  make 
corresponding  changes  to  the  DFARS. 
One  soiuce  submitted  comments  on  the 
interim  DFARS  nde.  DoD  considered 
those  comments  in  the  decision  to 
convert  the  interim  rule  to  a  final  rule 
without  change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  this  rule  implements  the  final 
rule  issued  by  SBA  on  May  15,  2000, 
and  SBA  has  certified  that  the  impact  of 
the  change  from  SIC  to  NAICS  on  each 
business  will  not  be  substantial. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 
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List  of  Subjects  in  48  CFR  Farts  217, 
219,  and  236 

Govenunent  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  217,  219,  236, 
and  Appendix  I  to  Chapter  2,  which  was 
published  at  65  PR  50148  on  August  17, 
2000,  is  adopted  as  a  final  rule  without 
change. 

[FR  Doc.  00-31602  Filed  12-12-00;  8:45  am) 

BILUNG  COD€  5000-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 
[DFARS  Case  2000-D017] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Potyacrylonitriie  Carbon  Fiber 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule.' 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  fined  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  phase  out  restrictions  on  the 
acquisition  of  polyacrylonitrile  (PAN) 
carbon  fiber  from  foreign  sources.  The 
restrictions  will  be  phased  out  over  a  5- 
year  period  to  minimize  short-term  risks 
to  DoD  and  current  domestic  suppliers. 

EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council,  OUSD  (AT&L)  DP 
(DAR),  IMD  3C132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0288;  facsimile 
(703)  602-0350. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  revises  DFARS  225.7103-1 
and  225.7103-3  to  phase  out  restrictions 
on  the  acquisition  of  PAN  carbon  fiber 
from  foreign  sources.  DoD  conducted  a 
review  of  the  administratively  imposed 
restrictions  that  included  an  evaluation 
of  DoD  applications  for  PAN  carbon 
fiber,  key  domestic  and  foreign 
suppliers,  supply  and  demand  market 
information,  potential  impacts  on  DoD 
and  key  suppliers,  and  potential 
national  security  issues.  As  a  result, 
DoD  is  phasing  out  the  restrictions  over 
the  5-year  period  ending  May  31,  2005. 
The  phased  elimination  will  minimize 


short-term  risks  to  both  DoD  and  current 
domestic  suppliers  and  will  allow  for  a 
gradual  introduction  of  competition  that 
will  encourage  innovation  and 
affordability.  This  action  is  consistent 
with  DoD's  interest  in  promoting 
vigorous  competition  in  defense  markets 
while  ensuring  that  industrial 
capabilities  essential  to  national  defense 
are  preserved.  The  market  for  PAN 
carbon  fiber  is  projected  to  grow  in  the 
future  as  defense  and  commercial 
application  demand  increases.  The  5- 
year  phase-in  period  gives  domestic 
suppliers  time  to  adjust  to  market 
conditions  and  also  gives  DoD  the 
flexibility  to  adjust  its  policy  [i.e., 
extend  the  restrictions)  if  projected 
circumstances  do  not  materialize. 

DoD  published  a  proposed  rule  at  65 
FR  41037  on  July  3.  2000.  Three  sources 
submitted  comments  on  the  proposed 
rule.  DoD  considered  all  comments  in 
the  development  of  the  final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiHty  Act,  5  U.S.C.  601,  et  seq., 
because  the  known  domestic 
manufacturers  of  PAN  carbon  fiber  are 
not  small  businesses. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  22&~FOREIGN  ACQUISITION 

2.  Section  225.7103-1  is  revised  to 
read  as  follows: 

225.7103-1     Policy. 

DoD  has  imposed  restrictions  on  the 
acquisitions  of  PAN  carbon  fiber  from 
foreign  sources.  DoD  is  phasing  out  the 
restrictions  over  the  5-year  period 


ending  May  31,  2005.  Contractors  with 
contracts  that  contain  the  clause  at 
252.225-7022  must  use  U.S.  or 
Canadian  manufacturers  or  producers 
for  all  PAN  carbon  fiber  requirements. 

3.  Section  225.7103-3  is  revised  to 
read  as  follows: 

225.7103-3    Contract  clause. 

Use  the  clause  at  252.225-7022, 
Restriction  on  Acquisition  of 
Polyacrylonitrile  (PAN)  Carbon  Fiber,  in 
solicitations  and  contracts  for  major 
systems  as  follows: 

(a)  In  solicitations  and  contracts 
issued  on  or  before  May  31,  2003,  if — 

(1)  The  system  is  not  yet  in 
production  (milestone  III  as  defined  in 
DoD  5000.2-R,  Mandatory  Procedures 
for  Major  Defense  Acquisition  Programs 
(MDAPS)  and  Major  Automated 
Information  System  (MAIS)  Acquisition 
Programs);  or 

(2)  The  clause  was  used  in  prior 
program  contracts. 

(b)  In  solicitations  and  contracts 
issued  during  the  period  beginning  June 
1,  2003,  and  ending  May  31.  2005,  if  the 
system  is  not  yet  in  engineering  and 
manufacturing  development  (milestone 
n  as  defined  in  DoD  5000.2-R). 

(FR  Doc.  00-31603  Filed  12-12-00;  8:45  am] 
BILUNG  CODE  5000-04-41 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  242  and  252 
[DFARS  Case  2000-D003] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Material 
Management  and  Accounting  Systems 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  revise  the  criteria  for 
determining  when  review  of  a 
contractor's  material  management  and 
accounting  system  (MMAS)  is  needed. 
The  rule  also  replaces  the  cmrent 
requirement  for  an  MMAS 
"demonstration"  with  a  requirement  for 
the  contractor  to  provide  the  results  of 
internal  reviews  that  it  has  conducted  to 
ensure  compliance  with  established 
MMAS  policies,  procedures,  and 
operating  instructions. 
EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 


3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0293; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2000-D003. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  makes  the  following 
changes  to  the  DFARS: 

1 .  Revises  the  prescription  for  use  of 
the  clause  at  252.242-7004,  Material 
Management  and  Accounting  System, 
to— 

a.  Require  inclusion  of  the  clause  only 
in  cost-reimbursement  contracts  and  in 
fixed-price  contracts  with  progress 
payments  made  on  the  basis  of  costs 
incurred  by  the  contractor  as  work 
progresses  under  the  contract;  and 

b.  Eliminate  the  requirement  for 
inclusion  of  the  clause  in  contracts  with 
small  businesses,  educational 
institutions,  and  nonprofit 
organizations. 

2.  Revises  the  clause  at  252.242-7004 
to  replace  the  requirement  for  an  MMAS 
"demonstration"  with  a  requirement  for 
the  contractor  to — 

a.  Have  policies,  procedures,  and 
operating  instructions  that  adequately 
describe  its  MMAS;  and 

b.  Provide  to  the  Government,  upon 
request,  the  results  of  internal  reviews 
that  it  has  conducted  to  ensure 
compliance  with  established  MMAS 
policies,  procedures,  and  operating 
instructions. 

3.  Makes  the  dollar  threshold  for 
conducting  an  MMAS  review  consistent 
with  the  threshold  for  conducting  a 
Contractor  Insurance/Pension  Review 
($40  million  of  qualifying  salesto  the 
Government  during  the  contractor's 
preceding  fiscal  year). 

4.  Clarifies  the  responsibilities  of  the 
AGO  and  the  MMAS  team  members. 

DoD  published  a  proposed  rule  at  65 
FR  41038  on  July  3,  2000.  Six  sources 
submitted  comments  on  the  proposed 
rule.  DoD  considered  all  comment  sin 
the  development  of  the  final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  DFARS  already  exempts 
small  business  concerns  from  the  major 
MMAS  requirements. 

C.  Paperwork  Reduction  Act 

The  rule  eliminates  the  requirement 
for  contractors  to  demonstrate  their 


material  management  and  accounting 
systems,  and  will  reduce  the  number  of 
contractors  that  must  disclose  their 
systems  to  the  Government.  Therefore, 
this  rule  reduces  the  paperwork  burden 
hours  approved  under  Office  of 
Management  and  Budget  Control 
Number  0704-0250. 

List  of  Subjects  in  48  CFR  Parts  242  and 
252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  242  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  242  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

2.  Subpart  242.72  is  revised  to  read  as 
follows: 

Subpart  242.72— Contractor  Material 
Management  and  Accounting  System 


Sec. 

242.7200 

242.7201 

242.7202 

242.7203 

242.7204 


Scope  of  subpart. 

Definitions. 

Policy. 

Review  procedures. 

Contract  clause. 


242.7200  Scope  of  subpart. 

(a)  This  subpart  provides  policies, 
procedures,  and  standards  for  use  in  the 
evaluation  of  a  contractor's  material 
management  and  accoimting  system 
(MMAS). 

(b)  The  policies,  procedures,  and 
standards  in  this  subpart — 

(1)  Apply  only  when  the  contractor 
has  contracts  exceeding  the  simplified 
acquisition  threshold  that  are  not  for  the 
acquisition  of  commercial  items  and  are 
either — 

(i)  Cost-reimbursement  contracts;  or 
(ii)  Fixed-price  contracts  with 
progress  payments  made  on  the  basis  of 
costs  incurred  by  the  contractor  as  work 
progresses  under  the  contract;  and 

(2)  Do  not  apply  to  small  businesses, 
educational  institutions,  or  nonprofit 
organizations. 

242.7201  Definitions. 

Material  management  and  accounting 
system  and  valid  time-phased 
requirements  are  defined  in  the  clause  at 
252.242-7004,  Material  Management 
and  Accounting  System. 


242.7202  Policy. 

DoD  policy  is  for  its  contractors  to 
have  an  MMAS  that  conforms  to  the 
standards  in  paragraph  (e)  of  the  clause 
at  252.242-7004,  so  that  the  system— 

(a)  Reasonably  forecasts  material 
requirements; 

(b)  Ensiu^s  the  costs  of  purchased  and 
fabricated  material  charged  or  allocated 
to  a  contract  are  based  on  valid  time- 
phased  requirements;  and 

(c)  Maintains  a  consistent,  equitable, 
cmd  unbiased  logic  for  costing  of 
material  transactions. 

242.7203  Review  procedures. 

(a)  Criteria  for  conducting  reviews. 
Conduct  an  MMAS  review  when — 

(1)  A  contractor  has  $40  miUion  of 
qualifying  sales  to  the  Government 
during  the  contractor's  preceding  fiscal 
year;  and 

(2)  The  administrative  contracting 
officer  (AGO),  with  advice  from  the 
auditor,  determines  an  MMAS  review  is 
needed  based  on  a  risk  assessment  of 
the  contractor's  past  experience  and 
ciurent  vulnerability. 

(b)  Qualifying  sales.  Qualifying  sales 
are  sales  for  which  cost  or  pricing  data 
were  required  under  10  U.S.C.  2306a,  as 
implemented  in  FAR  15.403,  or  that  are 
contracts  priced  on  other  than  a  firm- 
fixed-price  or  fixed-price  with  economic 
price  adjustment  basis.  Sales  include 
prime  contracts,  subcontracts,  and 
modifications  to  such  contracts  and 
subcontracts. 

(c)  System  evaluation.  Cognizant 
contract  administration  and  audit 
activities  must  jointly  establish  and 
manage  programs  for  evaluating  the 
MMAS  systems  of  contractors  and  must 
annually  establish  a  schedule  of 
contractors  to  be  reviewed.  In  addition, 
they  must — 

(1)  Conduct  reviews  as  a  team  effort, 
(i)  the  AGO— 

(A)  Appoints  a  team  leader;  and 

(B)  Ensures  that  the  team  includes 
appropriate  functional  specialists  [e.g., 
industrial  specialist,  engineer,  property 
administrator,  auditor). 

(ii)  The  team  leader — 

(A)  Advises  the  AGO  and  the 
contiactor  of  findings  during  the  review 
and  at  the  exit  conference;  and 

(B)  Makes  every  effort  to  resolve 
differences  regarding  questions  of  fact 
during  the  review. 

(iii)  The  contract  auditor — 

(A)  Participates  as  a  member  of  the 
MMAS  team  or  serves  as  the  team  leader 
(see  paragraph  (c)(l)(i)  of  this  section); 
and 

(B)  Issues  an  audit  report  for 
incorporation  into  the  MMAS  report 
based  on  an  analysis  of  the  contractor's 
books,  accounting  records,  and  other 
related  data. 
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(2)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  work  done 
by  both  organizations. 

(3)  Prepare  the  MMAS  report. 

(d)  Disposition  of  evaluation  team 
findings.  The  team  leader  must 
document  the  evaluation  team  findings 
and  recommendations  in  the  MMAS 
report  to  the  AGO.  If  there  are  any 
significant  MMAS  deficiencies,  the 
report  must  provide  an  estimate  of  the 
adverse  impact  on  the  Government 
resulting  from  those  deficiencies. 

(1)  Initial  notification  to  the 
contractor.  The  AGO  must  provide  a 
copy  of  the  report  to  the  contractor 
immediately  upon  receipt  from  the  team 
leader. 

(i)  The  AGO  must  notify  the 
contractor  in  a  timely  manner  if  there 
are  no  deficiencies. 

(ii)  If  there  are  any  deficiencies,  the 
AGO  must  request  the  contractor  to 
provide  a  written  response  within  30 
days  (or  such  other  date  as  may  be 
mutually  agreed  to  by  the  AGO  and  the 
contractor)  from  the  date  of  initial 
notification. 

(iii)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  (or 
such  other  date  as  may  be  mutually 
agreed  to  by  the  AGO  and  the 
contractor)  to  correct  any  identified 
deficiencies  or  submit  a  corrective 
action  plan  showing  milestones  and 
actions  to  eliminate  the  deficiencies. 

(iv)  If  the  contractor  disagrees  with 
the  report,  the  contractor  must  provide 
rationale  in  the  written  response. 

(2)  Evaluation  of  the  contractor's 
response.  The  AGO,  in  consultation 
with  the  auditor,  evaluates  the 
contractor's  response  and  determines 
whether — 

(i)  The  MMAS  contains  any 
deficiencies  and,  if  so,  any  corrective 
action  is  needed: 

(ii)  The  deficiencies  are  significant 
enough  to  result  in  the  reduction  of 
progress  payments  or  disallowance  of 
costs  on  vouchers;  and 

(iii)  Proposed  corrective  actions  (if  the 
contractor  submitted  them)  are  adequate 
to  correct  the  deficiencies. 

(3)  Notification  ofACO 
determination. 

(i)  The  AGO  must  notify  the 
contractor  in  writing  (copy  to  auditor 
and  functional  specialists)  of — 

(A)  Any  deficiencies  and  the 
necessary  corrective  action; 

(B)  Acceptability  of  the  contractor's 
corrective  action  plan  (if  one  was 
submitted)  or  the  need  for  a  corrective 
action  plan;  and 

(G)  Any  decision  to  reduce  progress 
payments  or  disallow  costs  on  vouchers. 

(ii)  The  Government  does  not  approve 
or  disapprove  the  contractor's  MMAS. 


AGO  notifications  should  avoid  any 
such  implications. 

(iii)  From  the  time  the  AGO 
determines  that  there  are  dcay  significant 
MMAS  deficiencies  until  the  time  the 
deficiencies  are  corrected,  all  field 
pricing  reports  for  that  contractor  must 
contain  a  recommendation  relating  to 
proposed  adjustments  necessary  to 
protect  the  Government's  interests. 

(iv)  The  AGO  should  consider  the 
effect  of  any  significant  MMAS 
deficiencies  in  reviews  of  the 
contractor's  estimating  system  (see 
215.407-5). 

(4)  Reductions  or  disallowances. 
(i)  When  the  AGO  determines  the 

MMAS  deficiencies  have  a  material 
impact  on  Government  contract  costs, 
the  AGO  must  reduce  progress 
payments  by  an  appropriate  percentage 
based  on  affected  costs  (in  accordance 
with  FAR  32.503-6)  and/or  disallow 
costs  on  vouchers  (in  accordance  with 
FAR  42.803).  The  reductions  or 
disallowances  must  remain  in  effect 
until  the  AGO  determines  that — 

(A)  The  deficiencies  are  corrected;  or 

(B)  The  amount  of  the  impact  is 
inunaterial. 

(ii)  The  maximum  payment 
adjustment  is  the  adverse  material 
impact  to  the  Government  as  specified 
in  the  MMAS  report.  The  AGO  should 
use  the  maximum  adjustment  when  the 
contractor  did  not  submit  a  corrective 
action  plan  with  its  response,  or  when 
the  plan  is  imacceptable.  In  other  cases, 
the  AGO  should  consider  the  quality  of 
the  contractor's  corrective  action  plan  in 
determining  the  appropriate  percentage. 

(iii)  As  the  contractor  implements  its 
accepted  corrective  action  plan,  the 
AGO  sboiUd  reinstate  a  portion  of 
withheld  amoimts  commensurate  with 
the  contractor's  progress  in  making 
corrections.  However,  the  AGO  must  not 
fully  reinstate  withheld  amoimts  until 
the  contractor  corrects  the  deficiencies, 
or  imtil  the  impact  of  the  deficiencies 
become  immateriad. 

(5)  Monitoring  contractor's  corrective 
action.  The  AGO  and  the  auditor  must 
monitor  the  contractor's  progress  in 
correcting  deficiencies.  When  the  AGO 
determines  the  deficiencies  have  been 
corrected,  the  AGO  must  notify  the 
contractor  in  writing.  If  the  contractor 
fails  to  make  adequate  progress,  the 
AGO  must  take  further  action.  The  AGO 
may — 

(i)  Elevate  the  issue  to  higher  level 
management; 

(ii)  Further  reduce  progress  payments 
and/or  disallow  costs  on  vouchers; 

(iii)  Notify  the  contractor  of  the 
inadequacy  of  the  contractor's  cost 
estimating  system  and/or  cost 
accoimting  system;  and 


(iv)  Issue  cautions  to  contracting 
activities  regarding  the  award  of  future 
contracts. 

242.7204    Contract  clause. 

Use  the  clause  at  252.242-7004, 
Material  Management  and  Accounting 
System,  in  all  solicitations  and  contracts 
exceeding  the  simplified  acquisition 
threshold  that  are  not  for  the  acquisition 
of  commercial  items  and — 

(a)  Are  not  awarded  to  small 
businesses,  educational  institutions,  or 
nonprofit  organizations;  and 

(b)  Are  either — 

(1)  Gost-reimbursement  contracts;  or 

(2)  Fixed-price  contracts  with 
progress  payments  made  on  the  basis  of 
costs  inciured  by  the  contractor  as  work 
progresses  under  the  contract. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.242.7004,  is  revised  to 
read  as  follows: 

252.242-7004    Material  Management  and 
Accounting  System. 

As  prescribed  in  242.7204,  use  the 
following  caluse: 

Material  Management  and  Accounting 
System  (Dec  2000) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Material  management  and  accounting 
system  (MMAS)  means  the  Contractor's 
system  or  systems  for  planning,  controlling, 
and  accounting  for  the  acquisition,  use, 
issuing,  and  disposition  of  material.  Material 
management  and  accounting  systems  may  be 
manual  or  automated.  They  may  be  stand- 
alone systems  or  they  may  be  integrated  with 
planning,  engineering,  estimating, 
purchasing,  inventory,  accounting,  or  other 
systems. 

(2)  Valid  time-phased  requirements  means 
material  that  is — 

(i)  Needed  to  fulfill  the  production  plan, 
including  reasonable  quantities  for  scrap, 
shrinkage,  yield,  etc.;  and 

(ii)  Charged/billed  to  contracts  or  other 
cost  objectives  in  a  manner  consistent  with 
the  need  to  fulfill  the  production  plan. 

(3)  "Contractor"  means  a  business  unit  as 
defined  in  section  31.001  of  the  Federal 
Acquisition  Regulation  (FAR). 

(b)  General.  The  Contractor  shall — 

(1)  Maintain  an  MMAS  that— 
(i)  Reasonably  forecasts  material 

requirements; 

(ii)  Ensures  that  costs  of  purchased  and 
fabricated  material  ch£uged  or  allocated  to  a 
contract  are  based  on  valid  time-phased 
requirements;  and 

(iii)  Maintains  a  consistent,  equitable,  and 
unbiased  logic  for  costing  of  material 
transactions;  and 

(2)  Assess  its  MMAS  and  take  reasonable 
action  to  comply  with  the  MMAS  standards 
in  paragraph  (e)  of  this  clause. 

(c)  Disclosure  and  maintenance 
requirements.  The  Contractor  shall — 


(1)  Have  policies,  procedures,  and 
operating  instructions  that  adequately 
described  its  MMAS; 

(2)  Provide  to  the  Administrative 
Contracting  Officer  (ACO),  upon  request,  the 
results  of  the  internal  reviews  that  it  has 
conducted  to  ensure  compliance  with 
established  MMAS  policies,  procedures,  and 
Operating  instructions;  and 

(3)  Disclose  significant  changes  in  its 
MMAS  to  the  ACO  at  least  30  days  prior  to 
implementation. 

(d)  Deficiencies. 

(1)  If  the  Contractor  receives  a  report  from 
the  ACO  that  identifies  any  deficiencies  in  its 
MMAS,  the  Contractor  shall  respond  as 
follows: 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shall — 

(A)  Within  30  days  (or  such  other  date  as 
may  be  mutually  agreed  to  by  the  ACO  and 
the  Contractor),  state  its  agreement  in 
writing;  and  ■ 

(B)  Within  60  days  (or  such  other  date  as 
may  be  mutually  agreed  to  by  the  ACO  and 
the  Contractor),  correct  the  deficiencies  or 
submit  a  corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(ii)  If  the  Contractor  disagrees  with  the 
report  findings  and  recommendations,  the 
Contractor  shall,  within  30  days  (or  such 
other  date  as  may  be  mutually  agreed  to  by 
the  ACO  and  the  Contractor],  state  its 
rationale  for  each  area  of  disagreement. 

(2)  The  ACO  will  evaluate  the  Contractor's 
response  and  will  notify  the  Contractor  in 
writing  of  the — 

(i)  Determination  concerning  any 
remaining  deficiencies; 

(ii)  Adequacy  of  any  proposed  or 
completed  corrective  action  plan;  and 

(iii)  Need  for  any  new  or  revised  corrective 
action  plan. 

(3)  When  the  ACO  determines  the  MMAS 
deficiencies  have  a  material  impact  on 
Government  contract  costs,  the  ACO  must 
reduce  progress  payments  by  an  appropriate 
percentage  based  on  affected  costs  (in 
accordance  with  FAR  32.503-6)  and/or 
disallow  costs  on  vouchers  (in  accordance 
with  FAR  42.803)  until  the  ACO  determines 
that— 

(i)  The  deficiencies  are  corrected;  or 
(ii)  The  amount  of  the  impact  is 
immaterial. 

(e)  MMAS  standards.  The  MMAS  shall 
have  adequate  internal  controls  to  ensure 
system  and  data  integrity,  and  shall — 

(1)  Have  an  adequate  system  description 
including  policies,  procedures,  and  operating 
instructions  that  comply  with  the  FAR  and 
Defense  FAR  Supplement; 

(2)  Ensure  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated  to  a 
contract  are  based  nn  valid  time-phased 
requirements  as  impacted  by  minimum/ 
economic  order  quantity  restrictions. 

(i)  A  98  percent  bill  of  material  accuracy 
and  a  95  percent  master  production  schedule 
accuracy  are  desirable  as  a  goal  in  order  to 
ensure  that  requirements  are  both  valid  and 
appropriately  time-phased. 

(ii)  If  systems  have  accuracy  levels  belcw 
these,  the  Contractor  shall  provide  adequate 
evidence  that — 


(A)  There  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels; 
and 

(B)  The  cost  to  meet  the  accuracy  goals  is 
excessive  in  relation  to  the  impact  on  the 
Govenunent; 

(3)  Provide  a  mechanism  to  identify, 
report,  and  resolve  system  control 
weaknesses  and  manual  override.  Systems 
should  identify  operational  exceptions  such 
as  excess/residual  inventory  as  soon  as 
known; 

(4)  Provide  audit  trails  and  maintain 
records  (manual  and  those  in  machine 
readable  form)  necessary  to  evaluate  system 
logic  and  to  verify  through  transaction  testing 
that  the  system  is  operating  as  desired; 

(5)  Establish  and  maintain  adequate  levels 
of  record  accuracy,  and  include 
reconciliation  of  recorded  inventory 
quantities  to  physical  inventory  by  part 
number  on  a  periodic  basis.  A  95  percent 
accuracy  level  is  desirable.  If  systems  have  an 
accuracy  level  below  95  percent,  the 
Contractor  shall  provide  adequate  evidence 
that— 

(i)  There  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels; 
and 

(ii)  The  cost  to  meet  the  accuracy  goal  is 
excessive  in  relation  to  the  impact  on  the 
Government; 

(6)  Provide  detailed  descriptions  of 
circumstances  that  will  result  in  manual  or 
system  generated  transfers  of  parts; 

(7)  Maintain  a  consistent,  equitable,  and 
unbicised  logic  for  costing  of  material 
transactions  as  follows: 

(i)  The  Contractor  shall  maintain  and 
disclose  written  policies  describing  the 
transfer  methodology  and  the  loan/pay-back 
technique. 

(ii)  The  costing  methodology  may  be 
standard  or  actual  cost,  or  any  of  the 
inventory  costing  methods  in  48  CFR 
9904.41  l-50(b).  The  Contractor  shall 
maintain  consistency  across  all  contract  and 
customer  types,  and  from  accounting  period 
to  accounting  period  for  initial  charging  and 
transfer  charging. 

(iii)  The  system  should  transfer  parts  and 
associated  costs  within  the  same  billing 
period.  In  the  few  instances  where  this  may 
not  be  appropriate,  the  Contractor  may 
accomplish  the  material  transaction  using  a 
loan/pay-back  technique.  The  " loan/pay-back 
technique"  means  that  the  physical  part  is 
moved  temporarily  from  the  contract,  but  the 
cost  of  the  part  remains  on  the  contract.  The 
procedures  for  the  loan/pay-back  technique 
must  be  approved  by  the  ACO.  When  the 
technique  is  used,  the  Contractor  shall  have 
controls  to  ensure — 

(A)  Parts  are  paid  back  expeditiously: 

(B)  Procedures  and  controls  are  in  place  to 
correct  any  overbilling  that  might  occur; 

(C)  Monthly,  at  a  minimum,  identification 
of  the  borrowing  contract  and  the  date  the 
part  was  borrowed;  and 

(D)  The  cost  of  the  replacement  part  is 
charged  to  the  borrowing  contract; 

(8)  Where  allocations  from  common 
inventory  accounts  are  used,  have  controls 
(in  addition  to  those  in  paragraphs  (e)(2)  and 
(7)  of  this  clause)  to  ensure  that — 


(i)  Reallocations  and  any  credit  due  are 
processed  no  less  frequently  than  the  routine 
billing  cycle; 

(ii)  Inventories  retained  for  requirements 
that  are  not  under  contract  are  not  allocated 
to  contracts;  and 

(iii)  Algorithms  are  maintained  based  on 
valid  and  current  data; 

(9)  Regardless  of  the  provisions  of  FAR 
45.505-3(f)(l)(ii),  have  adequate  controls  to 
ensure  that  physically  commingled 
inventories  that  may  include  material  for 
which  costs  are  charged  or  allocated  to  fixed- 
price,  cost-reimbursement,  and  commercial 
contracts  do  not  compromise  requirements  of 
any  of  the  standards  in  paragraphs  (e)(1) 
through  (8)  of  this  clause.  Government- 
furnished  material  shall  not  be — 

(i)  Physically  commingled  with  other 
material;  or 
(ii)  Used  on  commercial  work;  and 

(10)  Be  subjected  to  periodic  internal 
reviews  to  ensure  compliance  with 
established  policies  and  procedures. 

(End  of  clause] 

[FR  Doc.  00-31605  Filed  12-12-00;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  250 
[DFARS  Case  2000-0025] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Authority  to 
indemnify  Against  Unusually 
hiazardous  or  Nuclear  Risks 

AGENCY:  Department  of  Defense  (DoD). 
ACTJON:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  clarify  the  authority  of  the 
Under  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
to  indemnify  a  contractor  against 
imusually  hazardous  or  nuclear  risks. 
EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Layser,  Defense  Acquisition 
Regulations  Coimcil,  OUSD  (AT&L)  DP 
(DAR),  IMD  3G132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0293;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Gase 
2000-D025. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS  Part 
250,  Extraordinary  Gontractual  Actions, 
to  clarify  that  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics)  may  indemnify  a  contractor 
against  unusually  hazardous  or  nuclear 
risks,  in  accordance  with  the  acquisition 
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authority  provided  the  Under  Secretary 
at  lOU.S.C.  133. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2000-D025. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  250 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  250  is 
amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Part  250  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

2.  Section  250.201  is  revised  to  read 
as  follows: 

250.201     Delegation  of  aottiority. 

(b)  Authority  imder  FAR  subpart  50.4 
to  approve  actions  obligating  $50,000  or 
less  may  not  be  delegated  below  the 
level  of  the  head  of  the  contracting 
activity. 

(d)  In  accordance  with  the  acquisition 
authority  of  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics  (USD  (AT&L))  undej  10  U.S.C. 
133,  in  addition  to  the  Secretary  of 
Defense  and  the  Secretaries  of  the 
military  departments,  the  USD  (AT&L) 
may  exercise  authority  to  indemnify 
against  unusually  hazardous  or  nuclear 
risks. 

3.  Section  250.201-70  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)  to  read 
as  follows: 


250.201-70    Delegations. 

***** 

(b)*  *  * 

(1)  Requests  to  obligate  the 
Government  in  excess  of  $50,000  must 
be  submitted  to  the  USD  (AT&L)  for 
approval. 
***** 

(c)  Approvals.  The  Secretary  of  the 
military  department  or  the  agency 
director  must  approve  any  delegations 
in  writing. 

[FR  Doc.  00-31604  Filed  12-12-00;  8:45  am) 
BUJJNa  CODE  SOaD-04-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  679 

[Docket  No.  00021 1 040-0040-01 ;  1.0. 
120800B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher  Processor  Vessels  Using 
Hook-and-line  In  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  catcher 
processor  vessels  using  hook-and-line 
gear  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  2000  total  allowable  catch  (TAC)  of 
Pacific  cod  allocated  for  catcher 
processor  vessels  using  hook-and-line 
gear  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  December  9,  2000,  imtil 
2400  hrs,  A.l.t.,  December  31,  2000. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 


appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  share  of  the  2000  TAC  of  Pacific 
cod  allocated  to  catcher  processor 
vessels  using  hook-and-line  geeir  in  the 
BSAI  was  established  by  the  Revision  of 
the  2000  BSAI  Pacific  cod  Harvest 
Specifications  of  Groundfish  for  the 
BSAI  (65  FR  51553,  August  24.  2000) 
and  subsequent  reallocation  (65  FR 
65272,  November  1,  2000)  as  a  directed 
fishing  allowance  of  81,958  mt.  See  § 
679.20(c)(3)(iii)  and  § 
679.20{a)(7)(i)(A)&(C). 

In  accordance  with  §  679.20(d)(l)(iii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2000  TAC  of  Pacific 
cod  allocated  to  catcher  processor 
vessels  using  hook-and-line  gear  as  a 
directed  fishing  allowance  in  the  BSAI 
will  soon  be  reached.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
Pacific  cod  for  vessels  using  hook-and- 
line  and  pot  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  inunediately  in  order  to 
prevent  overharvesting  the  2000  TAC  of 
Pacific  cod  allocated  to  catcher 
processor  vessels  using  hook-and-Une 
gear  in  the  BSAI.  NMFS  finds  that  the 
prevention  of  overharvesting  of  Pacific 
cod  constitutes  good  cause  to  waive  the 
requirement  for  prior  noUce  and 
comment  pursuant  to  5  U.S.C  553(b){B) 
as  such  procedures  are  contrary  to  the 
public  interest.  The  Pacific  cod  directed 
fishing  allowance  established  for 
catcher  processor  vessels  using  hook- 
and-line  gear  will  soon  be  reached. 
Further  delay  would  only  residt  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
can  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  8,  2000. 

Bruce  C.  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  00-31733  Filed  12-8-00;  4:44  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1005, 1006, 
1007,  1030,  1032,  1033,  1124, 1126, 
1131,  and  1135 

[Docket  No.  AO-14-A69,  et  al.;  DA-00-03] 

Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Referendum  Order; 
Determination  of  Representative 
Period  and  Designation  of  Referendum 
Agent 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Referendum  Order. 

SUMMARY:  This  document  announces  a 
referendum  to  be  conducted  to 
determine  whether  producers  favor 


issuance  of  the  order  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area,  as  proposed  to  be 
amended  in  the  tentative  final  decision 
issued  by  the  Deputy  Under  Secretary 
on  November  29,  2000  (65  FR  76831), 
regarding  the  pricing  formidas  for  milk 
used  in  Class  III  and  Class  IV. 
DATES:  The  referendum  is  to  be 
completed  on  or  before  December  29, 
2000.      . 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2968 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456.  (202)  720- 
2357,  e-mail  address 
connie.brenner@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  April  6, 
2000;  published  April  14,  2000  (65  FR 
20094). 

Tentative  Final  Decision:  Issued 
November  29.  2000;  published 
December  7.  2000  (65  FR  76831). 

On  November  29.  2000,  the  Deputy 
Under  Secretary,  Marketing  and 
Regulatory  Programs,  issued  a  tentative 


final  decision  on  proposed  amendments 
to  the  Class  III  and  Class  IV  pricing 
formulas  for  Federal  milk  orders,  as 
required  by  the  Consolidated 
Appropriations  Act.  2000  (P.L.  106-113, 
115  Stat  1501). 

Each  of  the  eleven  Federal  milk  orders 
must  be  approved  by  the  producers 
whose  milk  would  be  pooled  under  the 
order.  The  tentative  final  decision 
included  a  referendvun  order  for  two 
Federal  milk  orders,  the  Northeast  and 
Mideast,  for  which  approval  by  the 
necessary  two-thirds  of  producers,  or  by 
producers  who  produced  at  least  two- 
thirds  of  the  total  milk  produced  under 
the  order,  could  not  be  determined  by 
means  other  than  referenda  of  all 
producers  and  cooperative  associations 
that  bloc  vote.  After  issuance  of  the 
tentative  final  decision,  it  was 
determined  that  approval  of  the  Upper 
Midwest  order  also  would  require  a 
referendum  of  all  producers  and  bloc- 
voting  cooperative  associations. 
Accordingly,  the  following  referendum 
order  is  issued  to  determine  approval  of 
the  Upper  Midwest  order  as  amended 
by  the  provisions  contained  in  the 
tentative  final  decision. 


7  CFR  Part 


1001 
1005 
1006 
1007 
1030 
1032 
1033 
1124 
1126 
1131 
1135 


Marketing  Area 

Northeast  

Appalachian , 

Florida  

Southeast  

Upper  Midwest  

Central  

Mideast 

Pacific  Northwest  

Southwest 

Arizona-Las  Vegas  .... 
Western  


AONos. 


AO-14-A69. 

AO-388-A11 

AO-356-A34. 

AO-366-A40. 

AO-361-A34. 

AO-313-A43. 

AO-166-A67. 

AO-36&-A27. 

AO-231-A65. 

AO-271-A35. 

AO-380-A17. 


Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  to  determine  whether  the 
issuance  of  the  order  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area,  as  amended  by  the 
tentative  final  decision  issued  on 
November  29,  2000  (65  FR  76831),  is 
approved  by  at  least  two-thirds  of  the 


producers,  or  by  producers  who 
produced  at  least  two-thirds  of  the  total 
milk  produced  during  the  representative 
period. 

The  month  of  September  2000  is 
hereby  determined  to  be  the 
representative  period  for  the  conduct  of 
such  referendiun. 

H.  Paul  KybuTz  is  hereby  designated 
agent  of  the  Secretary  to  conduct  such 
referendiun  in  accordance  with  the 


procedure  for  the  conduct  of  referenda 
(7  CFR  900.300  et  seq.) 

Such  referendum  shall  be  completed 
on  or  before  30  days  from  the  issuance 
of  the  tentative  final  decision. 

List  of  Subjects  in  7  CFR  Parts  1000, 
1001,  1005,  1006,  1007,  1030,  1032, 
1033, 1124, 1126, 1131,  and  1135 

Milk  marketing  orders. 
Authority:  7  U.S.C.  601-674. 
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Dated:  December  8,  2000. 
Kenneth  C.  Clayton, 
Associate  Administrator,  Agricultural 
Marketing  Service. 

[FR  Doc  00-31762  Filed  12-11-00;  10:11 
am] 

BILUNG  COO€  341(Me-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  32 
RIN  3038-AB61 

Trade  Options  on  Enumerated 
Agricultural  Commodities 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  proposing  to  amend  the 
exemption  from  its  agricultiual  trade 
option  rule,  to  cleirify  its  operation  in 
light  of  amendments  to  the  exemption 
for  bilateral  transactions,  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  received  by 
December  28.  2000. 

ADDRESSES:  Comments  should  be  sent  to 
the  Commodity  Futiues  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NW.,  Washington,  DC 
20581,  attention:  Office  of  the 
Secretariat.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  41&- 
5521  or  by  e-mail  to  secretary@cftc.gov. 
Reference  should  be  made  to 
"Amendment  to  Rule  32.13(g)." 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel,  Chief  Counsel,  or  Nancy  E. 
Yanofsky,  Assistant  Chief  Coimsel, 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone:  (202)  418-5260.  E- 
mail:  PArchitzel@cftc.gov  or 
JVydno/sJcy@c/itc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Commission  is  proposing  a 
technical  revision  to  its  agricultiual 
trade  option  rule  to  clarify  the 
requirements  for  an  exemption 
therefrom.  As  revised,  the  exemption 
from  the  agricidtiual  trade  option  rule 
will  be  based  only  on  the  net  worth 
requirement  in  the  current  rule.  See 
Rule  32.13(g)(l)(iii).i  A  revised  part  35, 


published  elsewhere  in  this  issue  of  the 
Federal  Register,  establishes  an 
exemption  from  the  regulatory 
requirements  of  the  Commodity 
Exchange  Act  (Act)  and  the 
Commission's  regulations  for  certain 
bilateral  transactions  between  eligible 
participants.  In  adopting  part  35, 
however,  the  Commission  reserved  the 
applicability  of  rule  32.13.  Today's 
proposal  is  designed  to  make  the 
operation  of  the  exemption  from  rule 
32.13  consistent  with  the  broader 
exemption  of  part  35.  Transactions 
between  coimterparties  meeting  the  net 
worth  requirement  although  not  subject 
to  the  requirements  of  rule  32.13  remain 
subject  to  the  provisions  of  part  35. 

n.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  (RFA),  requires  that 
agencies  consider  the  impact  of  their 
rules  on  small  businesses.  The  proposed 
rule  amendment  simply  clarifies  the 
scope  of  an  existing  regulatory 
exemption  available  to  high  net  worth 
entities.  Accordingly,  the  Chairman,  on 
behalf  of  the  Conunission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  this  proposed  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3504(h)  (PRA),  which 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
coimection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA,  does 
not  apply  to  the  proposed  amendment 
to  this  rule.  The  Conunission  believes 
the  proposed  amendment  does  not 
contain  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget.  The  purpose  of  the 
proposed  amendment  is  to  clarify  the 
scope  of  an  existing  regulatory 
exemption. 


'  The  Commission's  agricultural  trade  option  rule 
currently  provides  a  three-prong  test  for  an 


exemption  therefrom.  In  addition  to  the  net  worth 
requirement,  the  rule  requires  that:  (a)  the  option 
be  offered  to  a  producer,  processor,  or  commercial 
user  of,  or  a  merchant  handling,  the  commodity 
which  is  the  subject  of  the  option  transaction,  or  the 
products  or  byproducts  thereof;  and  (b)  such 
producer,  processor,  commercial  user  of  or 
merchant  is  offered  or  enters  into  the  option  solely 
for  purposes  related  to  its  business  as  such.  See 
Rule  32.13(g)(l)(i)  and  (li).  The  Commission  is 
proposing  to  remove  these  latter  two  requirements 
and  make  the  exemption  from  the  agricultural  trade 
option  rule  available  to  parties  based  solely  on  their 
ability  to  meet  the  net  worth  requirement. 


List  of  Subiects  in  17  CFR  Part  32 

Commodity  futures,  Commodity 
options,  Prohibited  transactions.  Trade 
options. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act,  and  in  particular  sections 
2(a)(1)(A),  4c  and  8a  of  the  Act,  7  U.S.C. 
2,  6c  and  12a,  as  amended,  the 
Commission  hereby  proposes  to  amend 
Chapter  I,  Part  32  of  Title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  32— AEGULATION  OF 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  section  for  part  32 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  6c  and  12a. 

2.  Section  32.13  is  proposed  to  be 
amended  by  revising  paragraph  (g)  to 
read  as  follows: 

§32.13    Exemption  from  prohlt>ition  of 
commodity  option  transactions  for  trade 
options  on  certain  agricultural 
commodities. 

***** 

(g)  Exemption.  The  provisions  of  this 
section  shall  not  apply  to  a  commodity 
option  entered  into  between 
counterparties  that  have  a  reasonable 
basis  to  believe  that  each  has  a  net 
worth  of  not  less  than  $10  million  or  the 
party's  obligations  on  the  option  are 
guaranteed  by  a  person  which  has  a  net 
worth  of  $10  million  and  has  a  majority 
ownership  interest  in,  is  owned  by,  or 
is  imder  common  ownership  with,  the 
party  to  the  option;  provided,  however, 
that  part  35  of  this  chapter  and  §  32.9 
apply  to  such  option  transactions. 

Issued  in  Washington,  D.C.,  this  7th  day  of 
December,  2000,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  00-31732  Filed  12-12-00;  8:45  am] 

BILLING  COOE  63S1-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1271 

[Docket  No.  OON-1 380] 

Human  Bone  Allograft:  Manipulation 
and  Homologous  Use  in  Spine  and 
Other  Orthopedic  Reconstruction  and 
Repair;  Public  Meeting;  Reopening  of 
Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting; 

reopening  of  comment  period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
60  days  the  comment  period  for  a  public 
meeting  entitled  "Hiunan  Bone 
Allograft:  Manipulation  and 
Homologous  Use  in  Spine  and  Other 
Orthopedic  Reconstruction  and  Repair" 
that  was  held  on  August  2.  2000.  The 
agency  is  taking  this  action  in  response 
to  requests  for  an  extension  to  allow 
interested  persons  additional  time  to 
submit  comments  to  FDA  on  the  issues 
discussed  at  the  public  meeting. 

DATES:  Submit  written  comments  by 
February  12,  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  18,  2000  (65  FR 
44485),  FDA  published  a  notice  of 
public  meeting  that  would  give  the 
public  an  opportunity  to  provide 
additional  information  to  the  agency 
about  the  characteristics  of  various  bone 
products  as  they  relate  to  the  agency's 
proposed  definitions  for  "minimal 
manipulation"  and  "homologous  use." 
Such  information  would  be  considered 
for  future  guidance  to  industry  in 
conjunction  with  regulations  that  have 
been  proposed.  Interested  persons  were 
given  until  September  1,  2000,  to  submit 
written  comments.  The  agency  received 
several  requests  for  an  extension  of  the 
comment  period  to  allow  interested 
parties  additional  time  to  address  the 
complex  issues  concerning  FDA's 
proposed  regulatory  framework  for  bone 
allografts  used  for  reconstruction  and 
repair,  to  provide  adequate  time  to 
review  the  transcript  of  the  meeting,  and 
to  conduct  research  into  the  issues 
discussed  at  the  meeting  in  formulating 
comments  to  submit  to  FDA.  FDA  finds 
these  requests  are  reasonable,  and, 
therefore,  is  reopening  the  comment 
period  for  an  additional  60  days. 
Stakeholders  are  encouraged  to  provide 
information  about  the  following  issues: 

1 .  Which  processing  procedures 
applied  to  human  bone  allograft  fall 
within,  or  outside  of,  FDA's  proposed 
definition  for  "minimal  manipulation?" 

2.  Which  uses  of  human  bone 
allograft  fall  within,  or  outside  of,  FDA's 
proposed  definition  for  "homologous 
use?" 


3.  What  risks  to  health  have  been 
identified  and  characterized  for  human 
bone  allograft  products? 

4.  What  controls  have  been 
identified  to  adequately  address  the  risk 
to  health  of  human  bone  allograft 
products? 

5.  What  industry  standards  for  bone 
allograft  products  are  available,  and 
what  standards  will  be  needed  in  the 
futiue? 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  issues 
discussed  at  the  public  meeting  by 
February  12,  2001.  Two  copies  of  any 
conunents  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  November  28,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-31653  Filed  12-12-00;  8:45  am] 

BILUNG  COOE  416(M)1-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -00-221] 
RIN2115-AA97 

Safety  Zone:  New  York  Harbor, 
Western  Long  Island  Sound.  East 
River,  and  Hudson  River  Fireworks 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  ten  permanent  safety  zones  for 
fireworks  displays  located  in  the  Port  of 
New  York/New  Jersey,  to  expand  the 
size  of  one  current  safety  zone,  and  to 
modify  effective  times  and  notice 
requirements  of  existing  permanent 
safety  zones.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  dviring  the  events.  This 
action  establishes  permanent  exclusion 
cireas  that  are  only  active  prior  to  the 
start  of  the  fireworks  display  until 
shortly  after  the  fireworks  chsplay  is 
completed,  and  is  intended  to  restrict 
vessel  traffic  in  the  affected  waterways, 
expand  the  effective  times  of  the  zones 
to  allow  for  earlier  displays  during 
daylight  savings  time,  and  to  require 
one  sign  that  may  be  used  for  displays 
from  a  barge  or  onshore. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  12.2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  (CGDOl-00-221), 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  New  York  10305.  The 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  maintains 
the  public  docket  for  this  rulemaking. 
Conunents  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  204, 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  bolidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGDOl-00-221), 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
appUes,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diu-ing 
the  corrunent  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  aimounced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
ten  permanent  safety  zones  that  will  be 
activated  for  fireworks  displays 
occurring  throughout  the  year  that  are 
not  held  on  an  annual  basis  but  are 
normally  held  in  one  of  these  ten 
locations.  The  ten  locations  are  south  of 
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Ellis  Island,  Rockaway  Beach,  and 
Rockaway  Inlet  in  New  York  Harbor, 
Larchmont  Harbor  in  western  Long 
Island  Soimd,  Pier  16  and  Newtown 
Creek  on  the  East  River,  Pier  54  and  Pier 
84.  Manhattan,  Peekskill  Bay.  and  Jersey 
City  on  the  Hudson  River.  The  Coast 
Guard  also  proposes  to  expand  the 
diameter  of  the  current  safety  zone  west 
of  Pier  90,  on  the  Hudson  River,  to  360 
yards  from  the  current  300  yards.  The 
Coast  Guard  received  1 7  applications  for 
fireworks  displays  in  these  new  areas 
from  1999  to  2000.  In  1997,  the  Coast 
Guard  received  four  applications  for 
fireworks  displays  in  these  locations.  In 
the  past,  temporary  safety  zones  were 
established  with  limited  notice  for 
preparation  by  the  U.S.  Coast  Guard  and 
limited  opportunity  for  public 
comment.  Establishing  permanent  safety 
zones  by  notice  and  comment 
rulemaking  at  least  gives  the  public  the 
opportunity  to  comment  on  the 
proposed  zone  locations,  size,  and 
length  of  time  the  zones  will  be  active. 
The  Coast  Guard  has  promulgated  safety 
zones  for  fireworks  displays  at  all  11 
areas  in  the  past  and  we  have  not 
received  notice  of  any  impact  to 
waterway  traffic  resulting  from  the 
zones'  enaction.  Marine  traffic  would 
still  be  able  to  transit  around  the 
proposed  safety  zones  because  all  of  the 
zones  prohibit  vessels  from  entering 
only  the  zones  themselves. 
Additionally,  vessels  would  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
proposed  safety  zones.  This  proposal 
would  also  move  the  zone  effective  time 
back  two  hours  so  that  zones  are 
enacted  beginning  at  6  p.m.  versus  8 
p.m.  The  safety  zone  termination  time 
remains  the  same.  Finally,  the  proposed 
rule  would  onlv  require  one  sign 
reading  "FIREWORKS— STAY  AWAY". 
The  current  regulations  require  a  sign 
that  reads  "FIREWORKS  BARGE"  for 
displays  from  barges,  and  a  separate 
sign  diat  reads  "FIREWORKS  SITE"  for 
displays  from  shore.  The  sign 
dimensions  and  letter  requirements 
remain  the  same. 

This  proposed  rule  revises  33  CFR 
165.168  by  adding  ten  permanent  safety 
zones  to  the  24  existing  ones,  expanding 
the  diameter  of  the  safety  zone  west  of 
Pier  90,  on  the  Hudson  River,  to  360 
yards  from  the  current  300  yards, 
expanding  the  effective  time  of  the 
zones  to  allow  for  earlier  displays 
during  Daylight  Savings  Time,  and 
simplifying  the  requirements  for  signs 
used  as  on-scene  notification. 


Discussion  of  Proposed  Rule 

The  proposed  sizes  of  these  safety 
zones  were  determined  using  National 
Fire  Protection  Association  and  New 
York  City  Fire  Department  standards  for 
6  to  12  inch  mortars  fired  from  a  barge, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  these  areas.  Proposed 
barge  locations  and  mortar  sizes  were 
adjusted  to  try  and  ensure  the  proposed 
safety  zone  locations  would  not 
interfere  with  any  known  marinas  or 
piers.  The  proposed  earlier  effective 
time  for  the  zones  would  allow  for 
earlier  fireworks  displays  during 
Daylight  Savings  Time.  The  proposed 
new  sign  requirements  are  to  make  it 
easier  for  the  fireworks  companies  to 
make  on-scene  notifications.  The  1 1 
proposed  safety  zones  are: 

New  York  Harbor 

The  first  proposed  safety  zone 
includes  all  waters  of  Upper  New  York 
Bay  within  a  240-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°41'39.9'T^J  074°02'33.7'^  {NAD 
1983),  about  260  yards  south  of  Ellis 
Island.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  Upper  New  York  Bay  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  Anchorage  Channel  as  it  is 
unaffected  by  this  zone.  Additionally, 
vessels  would  still  be  able  to  anchor  in 
Federal  Anchorage  No.  20-B,  to  the 
north,  and  20-C,  to  the  south  of  the 
proposed  safety  zone.  The  Captain  of 
the  Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
proposed  safety  zone. 

The  second  proposed  safety  zone 
includes  all  waters  of  the  Atlantic 
Ocean  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°34'28.2'TsI  073°50'00.0'^  (NAD 
1 983) .  off  Beach  1 1 6th  Street.  The 
proposed  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  AUantic 
Ocean  and  is  needed  to  protect  boaters 
from  the  haizards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  Atlantic  Ocean  near 
Rockaway  Beach.  Additionally,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  recreational 
piers  in  the  vicinity  of  the  zone  and 
there  are  no  commercial  facilities  in  the 
vicinity  of  the  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
proposed  safety  zone. 


The  third  proposed  safety  zone 
includes  all  waters  of  Rockaway  Inlet 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°34'19.nvl  073°54'43.5'^  (NAD 
1983),  about  1,200  yards  south  of  Point 
Breeze.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  Rockaway  Inlet  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Marine  traffic 
will  still  be  able  to  transit  through 
Rockaway  Inlet.  Additionally,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  recreational 
piers  in  <he  vicinity  of  the  zone  and 
there  are  no  commercial  facilities  in  the 
vicinity  of  the  zone.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traiffic  due  to  this 
proposed  safety  zone. 

Western  Long  Island  Sound 

The  proposed  safety  zone  includes  all 
waters  of  Larchmont  Harbor  within  a 
240-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°55'21.8'TJ 
073°44'21.7"W  (NAD  1983),  about  540 
yards  north  of  Umbrella  Rock.  The 
proposed  safety  zone  prevents  vessels 
from  transiting  a  portion  of  Larchmont 
Harbor  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Recreational  traffic  will  still  be 
able  to  transit  through  the  western  100 
yards  and  eastern  40  yards  of  the  620- 
yard  wide  Larchmont  Harbor.  There  are 
currently  no  commercial  facilities  in 
Larchmont  Harbor.  Additionally  I  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  proposed  safety  zone. 
The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on  vessel 
traffic  due  to  this  proposed  safety  zone. 

East  River 

The  first  proposed  safety  zone 
includes  all  waters  of  the  East  River 
within  a  180-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°42'12.5'T^J  074°00'02.0'T/V  (NAD 
1983),  about  200  yards  east  of  Pier  16. 
The  proposed  safety  zone  prevents 
vessels  from  transiting  a  portion  of  the 
East  River  and  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Vessel  traffic  will  be  able  to  transit 
through  the  eastern  140  yards  of  the 
490-yard  wide  East  River  during  the 
event.  Additionally,  vessels  would  not 
be  precluded  from  mooring  at  or  getting 
underway  from  any  piers  in  the  vicinity 
of  the  proposed  safety  zone. 

The  second  proposed  safety  zone 
includes  all  waters  of  the  East  River 


within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°44'24.0"N  073°58'00.0'^  (NAD 
1983),  about  785  yards  south  of  Belmont 
Island.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  East  River  and  is  needed 
to  protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  Recreational 
and  non-deep  draft  commercial  vessel 
traffic  will  be  able  to  transit  through  the 
western  160  yards  of  the  910-yard  wide 
East  River  during  the  event.  This  safety 
zone  would  close  this  portion  of  the 
East  River  for  vessels  that  must  use  the 
Poorhouse  Flats  Range.  This  range 
marks  the  area  where  the  3  5 -foot  deep 
main  channel  crosses  from  the  west  side 
of  the  river  to  the  east  side  of  the  river. 
The  Poorhouse  Flats  Range  marks  the 
best  water  in  this  crossover.  But  the 
Coast  Guard  will  minimize  any  negative 
impact  from  this  safety  zone  by  ensuring 
that  this  zone  is  not  effective  during 
slack  tide,  which  is  typically  when 
vessels  that  must  use  die  Poorhouse 
Flats  Range  transit  this  portion  of  the 
East  River.  Additionally,  vessels  would 
not  be  precluded  from  mooring  at  or 
getting  underway  from  any  piers  in  the 
vicinity  of  the  proposed  safety  zone. 


Hudson  River 

The  first  proposed  safety  zone 
includes  all  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°44'31'T^  074°01'00'^  (NAD  1983), 
about  380  yards  west  of  Pier  54.  The 
proposed  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  Hudson 
River  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  western  1 70  yards  of 
the  885-yard  wide  Hudson  River  during 
the  event.  Additionally,  vessels  would 
not  be  precluded  from  mooring  at  or 
getting  underway  from  any  piers  in  the 
vicinity  of  the  proposed  safety  zone. 
The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on  vessel 
traffic  due  to  this  proposed  safety  zone. 

The  second  proposed  safety  zone 
includes  all  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°45'56.9'TSI  074°00'25.4'^  (NAD 
1983),  about  380  yards  west  of  Pier  84. 
The  proposed  safety  zone  prevents 
vessels  from  transiting  a  portion  of  the 
Hudson  River  and  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  western  165  yards  of 
the  875-yard  wide  Hudson  River  during 


the  event.  Additionally,  vessels  would 
not  be  precluded  from  mooring  at  or 
getting  underway  from  any  piers  in  the 
vicinity  of  the  proposed  safety  zone. 
The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on  vessel 
traffic  due  to  this  proposed  safety  zone. 

The  third  proposed  safety  zone 
includes  all  waters  of  Peekskill  Bay 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
41°17'16'TSI  073''56'18'^  (NAD  1983), 
about  670  yards  north  of  Travis  Point. 
The  proposed  safety  zone  prevents 
vessels  from  transiting  a  portion  of 
Peekskill  Bay  and  is  needed  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  Peekskill  Bay  Channel 
during  the  event.  Additionally,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  any  piers  in 
the  vicinity  of  the  proposed  safety  zone. 
The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on  vessel 
traffic  due  to  this  proposed  safety  zone. 

The  fourth  proposed  safety  zone 
includes  all  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°42'37.3'TVJ  074°01'41.6"W  (NAD 
1983),  about  420  yards  east  of  Morris 
Canal  Little  Basin.  The  proposed  safety 
zone  prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  the  eastern  535  yards  of  the 
1,215-yard  wide  Hudson  River  during 
the  event.  Additionally,  vessels  would 
not  be  precluded  from  mooring  at  or 
getting  imderway  from  any  piers  in  the 
vicinity  of  the  proposed  safety  zone. 
The  Captain  of  the  Port  does  not 
anticipate  any  negative  impact  on  vessel 
traffic  due  to  this  proposed  safety  zone. 

The  fifth  proposed  safety  zone 
includes  all  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°46'11.8'TM  074°00'14.8"W  (NAD 
1983),  about  375  yards  west  of  Pier  90, 
Manhattan.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic"  will  still  be  able  to  transit 
through  the  western  160  yards  of  the 
895-yard  wide  Hudson  River  during  the 
event.  This  would  expand  the  diameter 
of  the  current  safety  zone 
(§  165.168(d)(4))  from  300  yards  to  360 
yards.  This  expanded  safety  zone  would 
oidy  be  authorized  when  it  would  not 


interfere  with  vessel  traffic  at  the  New 
York  Passenger  Ship  Terminal. 
Normally,  this  safety  zone  is  established 
in  conjunction  with  a  passenger  ship 
arrival  or  departure  from  Pier  88.  90.  or 
92.  Additionally,  vessels  would  not  be 
precluded  from  mooring  at  or  getting 
imderway  from  any  piers  in  the  vicinity 
of  the  proposed  safety  zone.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  this  proposed  safety  zone. 

The  Coast  Guard  does  not  know  the 
actual  dates  that  these  safety  zones  will 
be  activated  at  this  time.  Coast  Guard 
Activities  New  York  will  give  notice  of 
the  activation  of  each  safety  zone  by  all 
appropriate  means  to  provide  the  widest 
publicity'  among  the  affected  segments 
of  the  public.  This  will  include 
publication  in  the  Local  Notice  to 
Mariners.  Marine  information  and 
facsimile  broadcasts  may  also  be  made 
for  these  events,  beginning  24  to  48 
hours  before  the  event  is  scheduled  to 
begin,  to  notify  the  public.  The  Coast 
Guard  expects  that  the  notice  of  the 
activation  of  each  permanent  safety 
zone  in  this  rulemaking  will  normally 
be  made  between  thirty  and  fourteen 
days  before  the  zone  is  actually 
activated.  Fireworks  barges  used  in  the 
locations  stated  in  this  rulemaking  will 
also  have  a  sign  on  the  port  and 
starboard  side  of  the  barge  labeled 
"FIREWORKS— STAY  AWAY".  This 
will  provide  on-scene  notice  that  the 
safety  zone  the  fireworks  .barge  is 
located  in  is  or  will  be  activated  on  that 
day.  This  sign  will  consist  of  10"  high 
by  1.5"  wide  red  lettering  on  a  white 
backgroimd.  Displays  launched  from 
shore  sites  will  have  a  sign  labeled 
"FIREWORKS— STAY  AWAY"  with  die 
same  size  requirements.  There  will  also 
be  a  Coast  Guard  patrol  vessel  on  scene 
30  minutes  before  the  display  is 
scheduled  to  start  until  1 5  minutes  after 
its  completion  to  enforce  each  safety 
zone. 

The  effective  period  for  each 
proposed  safety  zone  is  from  6  p.m. 
(e.s.t.)  to  1  a.m.  (e.s.t.).  This  is  two  hours 
earlier  than  the  current  regulations  and 
is  to  allow  for  earlier  fireworks  displays 
during  Daylight  Savings  Time.  However, 
vessels  may  enter,  remain  in,  or  transit 
through  these  safety  zones  during  this 
time  frame  if  authorized  by  the  Captain 
of  the  Port  New  York,  or  designated 
Coast  Guard  patrol  personnel  on  scene, 
as  provided  for  in  33  CFR  165.23. 
Generally,  blanket  permission  to  enter, 
remain  in.  or  transit  through  these  safety 
zones  will  be  given  except  for  the  45- 
minute  period  that  a  Coast  Guard  patrol 
vessel  is  present. 

This  rule  is  being  proposed  to  provide 
for  the  safety  of  life  on  navigable  waters 
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during  the  events  and  to  give  the  marine 
community  the  opportunity  to  comment 
on  the  proposed  zone  locations,  size, 
and  length  of  time  the  zones  will  be 
active. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040, 
February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Tnis  finding  is  based  on  the  minimal 
time  that  vessels  will  be  restricted  from 
the  zones,  and  all  of  the  zones  are  in 
areas  where  the  Coast  Guard  expects 
insignificant  adverse  impact  on  all 
mariners  fi-om  the  zones'  activation. 
Vessels  may  also  still  transit  through 
New  York  Harbor,  western  Long  Island 
Sound,  the  East  River,  and  Hudson 
River,  during  these  events.  Vessels 
would  not  be  precluded  from  getting 
underway,  or  mooring  at,  any  piers  or 
marinas  ciurently  located  in  the  vicinity 
of  the  proposed  safety  zones.  Advance 
notifications  would  also  be  made  to  the 
local  maritime  community  by  the  Local 
Notice  to  Mariners.  Marine  information 
and  facsimile  broadcasts  may  also  be 
made  to  notify  the  public.  Additionally, 
the  Coast  Guard  anticipates  that  there 
will  only  be  18  total  activations  of  these 
safety  zones  per  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  wovdd  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 


or  anchor  in  a  portion  of  New  York 
Harbor,  western  Long  Island  Sound,  the 
East  River,  and  Hudson  River,  during 
the  times  these  zones  are  activated. 

These  safety  zones  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic 
coiUd  transit  around  all  1 1  safety  zones. 
Vessels  would  not  be  precluded  from 
getting  underway,  or  mooring  at,  any 
piers  or  marinas  ciurenUy  located  in  the 
vicinity  of  the  proposed  safety  zones. 
Before  the  effective  period,  we  woiUd 
issue  maritime  advisories  widely 
available  to  users  of  the  Port  of  New 
York/New  Jersey  by  local  notice  to 
mariners.  Marine  information  and 
facsimile  broadcasts  may  also  be  made. 

If  you  think  that  yoiu  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  SmaU  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  nde  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
M.  Day,  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York  (718) 
354-4012. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 


funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  enviroiunental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  proposed  rule  fits  paragraph  34(g) 
as  it  establishes  11  safety  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Section  165.168  is  amended  as 
follows: 

a.  Revise  the  section  heading; 

b.  Revise  paragraph  (a)  introductory 
text  and  add  paragraphs  (a)(7)  throu^ 
(a)(9}: 


c.  Revise  paragraph  (b)  introductory 
text  and  add  paragraph  (b)(10); 

d.  Revise  paragraph  (c)  introductory 
text  and  add  paragraphs  (c)(3)  through 
{c)(4); 

e.  Revise  paragraphs  (d)  introductory 
text  and  (d)(4)  emd  add  paragraphs  (d)(8) 
through  (d)(ll); 

f.  Revise  paragraphs  (e)  and  (fl;  and 

g.  Revise  Figures  1  through  4. 

The  additions  and  revisions  read  as 
follows: 

§  165.168    Safety  Zones:  New  York  Harbor, 
Western  Long  Island  Sound,  East  River,  and 
Hudson  River  Fireworks.    • 

(a)  New  York  Harbor.  Figure  1  of  this 
section  displays  the  safety  zone  areas  in 
paragraphs  (a)(1)  through  (a)(9). 

***** 

(7)  South  Ellis  Island  Safety  Zone:  All 
waters  of  Upper  New  York  Bay  within 

a  240-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°41'39.9'T^ 
074°02'33.7'^  (NAD  1983),  about  260 
yards  south  of  Ellis  Island. 

(8)  Rockaway  Beach  Safety  Zone:  All 
waters  of  the  Atiantic  Ocean  within  a 
360  yard  radius  of  the  fireworks  barge 
in  approximate  position  40°34'28.2'T>J 
073°50'00.0*W  (NAD  1983),  off  Beach 
116th  Sti-eet. 

(9)  Rockaway  Inlet  Safety  Zone:  All 
waters  of  Rockaway  Inlet  within  a  360 
yard  radius  of  the  fireworks  barge  in 
approximate  position  40°34'19.1'T*J 
073°54'43.5'^  (NAD  1983),  about  1,200 
yards  south'  of  Point  Breeze. 

(b)  Western  Long  Island  Sound.  Figure 
2  of  this  section  displays  the  safety  zone 
areas  in  paragraphs  (b)(1)  through 
(b)(10). 
***** 

(10)  Larchmont  Harbor,  Western  Long 
Island  Sound  Safety  Zone:  All  waters  of 
western  Long  Island  Sound  within  a 


240-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°55'21.8'TJ 
073°44'21.7'^  (NAD  1983),  about  540 
yards  north  of  Umbrella  Rock. 

(c)  East  River  Figure  3  of  this  section 
displays  the  safety  zone  areas  in 
paragraphs  (c)(1)  through  (c)(4). 
***** 

(3)  Pier  16,  East  River  Safety  Zone:  All 
waters  of  the  East  River  within  a  180- 
yard  radius  of  the  fireworks  barge  in 
approximate  position  40°42'12.5'T^ 
074''00'02.0'^  (NAD  1983),  about  200 
yards  east  of  Pier  16. 

(4)  Newtown  Creek,  East  River  Safety 
Zone:  All  waters  of  the  East  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°44'24.0'TnJ  073°58'00.0"W  (NAD 
1983),  about  785  yards  south  of  Belmont 
Island. 

(d)  Hudson  River  Figiu^  4  of  this 
section  displays  the  safety  zone  areas  in 
paragraphs  (d)(1)  through  (d)(ll). 
***** 

(4)  Pier  90.  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 
a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°46'11.8'TM 
074°00'14.8'1V  (NAD  1983),  about  375 
yards  west  of  Pier  90,  Manhattan. 
***** 

(8)  Pier  54,  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 

a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°44'31'TM 
074°01'00'^  (NAD  1983),  about  380 
yards  west  of  Pier  54,  Manhattan. 

(9)  Pier  84,  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 

a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40°45'56.9'?«I 
074°00'25.4'^  (NAD  1983),  about  380 
yards  west  of  Pier  84,  Manhattan. 

(10)  Peekskill  Bay,  Hudson  River 
Safety  Zone:  All  waters  of  Peekskill  Bay 


writhin  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
41°17'16'TvI  073°56'18nV  (NAD  1983), 
about  670  yards  north  of  Travis  Point. 

(11)  Jersey  City,  Hudson  River  Safety 
Zone:  All  waters  of  the  Hudson  River 
within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°42'37.3'TnI  074°01''41.6'^  (NAD 
1983),  about  420  yards  east  of  Morris 
Canal  Littie  Basin. 

(e)  Notification.  Coast  Guard 
Activities  New  York  will  cause  notice  of 
the  activation  of  these  safety  zones  to  be 
made  by  ail  appropriate  means  to  effect 
the  widest  publicity  among  the  affected 
segments  of  the  public,  including 
publication  in  the  local  notice  to 
mariners,  marine  information 
broadcasts,  and  facsimile.  Fireworks 
barges  used  in  these  locations  will  also 
have  a  sign  on  their  port  and  starboard 
side  labeled  "FIREWORKS— STAY 
AWAY".  This  sign  will  consist  of  10' 
high  by  1.5"  wide  red  lettering  on  a 
white  background.  Shore  sites  used  in 
these  locations  will  display  a  sign 
labeled  "FIREWORKS— STAY  AWAY" 
with  the  same  dimensions. 

(f)  Effective  Period.  This  section  is 
effective  from  6  p.m.  (e.s.t.)  to  1  a.m. 
(e.s.t.)  each  dav  a  barge  with  a 
"FIREWORKS— STAY  AWAY"  sign  on 
the  port  and  starboard  side  is  on-scene 
or  a  "FIREWORKS— STAY  AWAY"  sign 
is  posted  in  a  location  listed  in 
paragraphs  (a)  through  (d)  of  this 
section.  Vessels  may  enter,  remain  in,  or 
transit  through  these  safety  zones  during 
this  time  fr^me  if  authorized  by  the 
Captain  of  the  Port  New  York  or 
designated  Coast  Guard  patrol  personnel 
on  scene. 
***** 

BILUNG  CODE  4910-15-U 


77844  Federal  Register /  Vol.  65,  No.  240  / Wednesday,  December  13,  2000  / Proposed  Rules 


Figure  1 

§  165.168(a)  New  York 
Harbor  Fireworks  Safety 
Zones  drawn  to  scale. 
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Figure  2 

§  165.168(b)  Western  Long 
Island  Sound  Fireworks  Safety 
Zones  drawn  to  scale. 
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-^     Brooklyn  Bridge 


Dated:  November  3,  2000. 

P.A.  Harris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York,  Acting. 

[FR  Doc.  00-31705  Filed  12-12-00;  8:45  am] 
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Figure  4 

165.168(d)  Hudson 
River  Fireworks  Safety 
Zones  drawn  to  scale. 
(10)  Peekskill  Bay  not 
shown. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lassen  National  Forest;  California; 
Lakes  Forest  Recovery  Project 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Forest  Service  intends  to 
prepare  an  environmental  impact 
statement  to  analyze  and  disclose  the 
environmental  effects  of  implementing 
resource  management  activities  that 
include  fuelbreak  construction 
consisting  of  a  strategic  system  of 
defensible  fuel  profile  zones,  group 
selection  and  individual  tree  selection 
harvests,  and  riparian  restoration 
projects  on  the  Almanor  Ranger  District 
in  the  Lassen  National  Forest.  These 
activities  are  part  of  a  5-year  pilot 
project  to  test  and  demonstrate  the 
effectiveness  of  certain  resource 
management  activities  designed  to  meet 
ecologic,  economic,  and  fuel  reduction 
objectives  on  the  Lassen  National  Forest 
as  well  as  the  Plimias  National  Forest 
and  on  the  Sierraville  Ranger  District  of 
the  Tahoe  National  Forest.  This  notice 
applies  only  to  the  Lassen  National 
Forest;  however,  all  three  National 
Forests  were  named  in  the  Record  of 
Decision  (August  1999)  for  the  Herger- 
Feinstein  Quincy  Library  Group  Forest 
Recovery  Act  Final  Environmental 
Impact  Statement.  The  Record  of 
Decision  amended  the  management 
direction  in  the  Land  and  Resoiarce 
Management  Plans  for  these  three 
National  Forests.  The  need  for  the 
Record  of  Decision  and  Final 
Environmental  Impact  Statement  was 
generated  from  the  Herger-Feinstein 
Quincy  Library  Group  Forest  Recovery 
Act  of  October  21,  1998. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  January  12,  2001. 
ADDRESSES:  Send  written  conunents  to 
Susan  Jeheber-Matthews,  Almanor 


District  Ranger,  P.O.  Box  767,  Chester, 
CA,  96020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Cesmat,  Interdisciplinary  Team 
Leader,  telephone:  (530)  258-2141. 

SUPPLEMENTARY  INFORMATION: 
Proposed  Action 

To  accomplish  the  purpose  of  the 
Herger-Feinstein  Quincy  Library  Group 
Forest  Recovery  Act  (Act),  resource 
management  activities  included  in  the 
proposed  Lakes  Forest  Recovery  Project 
are  defensible  fuel  profile  zone  (DFPZ) 
construction,  group  selection  and 
individual  tree  selection  harvests,  and 
riparian  restoration  projects.  The 
proposed  project  is  located  in  Butte 
Coimty,  California,  within  the  Almanor 
Ranger  District  of  the  Lassen  National 
Forest  in  all  or  portions  of  Sections  1- 
3.  10-15.  22-27.  34-36.  T.25N.  R.4E., 
Sections  3-10.  15-20.  29-30.  T.25N.. 
R.5E..  Sections  1-4.  9-15.  22-26.  34-36, 
T.26N..  R.4E.,  Section  4-10.  14-23,  26- 
35.  T.26N..  R.5E..  Sections  33-36. 
T.27N..  R.4E.,  and  Sections  31-33, 
T.27N..  R.5E.,  MDM. 

The  Lakes  Forest  Recovery  Project 
area  is  one  of  five  sub  networks 
established  to  implement  a  DFPZ 
network  on  the  District.  The  purpose  of 
DFPZs  in  this  area  is  to  reduce  the 
number  of  acres  that  would  be  burned 
by  high-intensity  and  stand-replacing 
fires.  DFPZs  are  needed  in  this  area  in 
order  to  improve  suppression  efficiency 
by  creating  an  enviroiunent  where 
wildfires  would  bum  at  lower 
intensities  and  where  fire  fighting 
production  rates  would  be  increased. 
DFPZ  are  strategically  located  strips  of 
land  on  which  forest  fuels,  both  living 
and  dead,  have  been  modified  in  order 
to  reduce  the  potential  for  a  sustained 
crown  fire  and  to  allow  fire  suppression 
personnel  a  safer  location  from  which  to 
take  action  against  a  wildfire.  Fuels 
treatment  strategies  would  focus  on  the 
alteration  or  reduction  of  surface  fuels, 
ladder  fuels,  and  canopy  closure  in 
order  to  effectively  alter  fire  behavior 
and  severity.  Treatment  methods  would 
include  thirming  timbered  stands,  hand 
or  machine  piling  of  excessive  forest 
fuels,  and  prescribed  fire.  The  Lakes 
Forest  Recovery  Project  proposes  to 
construct  7,780  acres  of  DFPZs  in  the 
Lake's  project  area  including  an 
estimated  5,520  acres  that  would  be 
thinned. 


Groups  selection  harvests  would  be 
implemented  to  promote  diversity  in 
stand  age  and  structure.  Root  disease 
centers  or  dwarf  mistletoe  infected  areas 
would  be  targeted  for  group  selection,  as 
well  as  those  stands  that  are  even-aged 
in  structure.  Some  understocked  areas 
would  also  be  regenerated  using  the 
group  selection  prescription.  Group 
selection  harvests  would  be 
implemented  in  some  aspen  stands 
where  competition  for  light  and  soil 
moisture  from  conifers  is  causing  a 
decline  in  health  and  structure  of  the 
aspen  stand.  Treatment  would  consist  of 
removing  most  of  the  conifers  within 
identified  aspen  stands.  Group  selection 
harvests  would  also  be  utilized  to  treat 
stands  with  meadow  attributes  that  are 
declining  due  to  conifer  encroachment 
within  the  meadow.  Group  selection 
harvests  would  be  performed  to  reduce 
the  encroachment  of  conifers.  Group 
selection  would  be  implemented  on  an 
estimated  1,100  acres  within  the  Lakes 
Forest  Recover  Project  area.  Fuels 
treatment  would  occur  on  650  acres 
within  group  selections. 

Individual  tree  selection  is  allowed  in 
the  Act  to  promote  forest  health  and 
provide  an  uneven-aged  structure  to 
forested  lands.  Individual  tree  selection 
would  be  implemented  on  an  estimated 
460  acres  within  the  Lakes  Forest 
Recovery  Project  area. 

Included  in  the  proposed  action  for 
the  Lakes  Forest  Recovery  Project  is  the 
realignment  of  a  boundary  for  a 
protected  activity  center  for  the 
California  spotted  owl,  and  the 
establishment  of  a  new  goshawk 
management  area  for  a  nesting  pair  of 
goshawks. 

New  construction  of  permanent  and 
temporary  roads  would  be  needed  to 
economically  access  stands  requiring 
treatment  for  DFPZ  and  group  selection 
harvest.  Within  the  project  area.  19.9 
miles  of  permanent  new  road 
construction  and  8.2  miles  of  temporary 
road  construction  would  be 
implemented  for  this  purpose.  New 
construction  of  permanent  roads  would 
be  added  to  the  Forest  transportation 
system.  Temporary  roads  would  be 
obliterated  upon  completion  of  use. 

Riparian  restoration  projects  would 
include  erosion  control  treatment  on 
existing  landings  and  skidtrails.  and  on 
eroding  streambanks  that  are 
contributing  sediment  to  the  streams. 
Treatment  of  existing  roads  would  be 


implemented  as  part  of  an  overall 
riparian  restoration  strategy  to  reduce 
impacts  caused  by  roads.  Impacts 
include  erosion  and  increased  runoff 
ft'om  inadequately  or  poorly  drained 
roads,  especially  those  located  close  to 
streams  and  with  poorly  designed 
drainage  structures  and  stream 
crossings.  Road  treatments  would 
include  road  relocation  (11.2  miles  of 
new  construction,  all  of  which  is 
included  in  the  new  construction 
mentioned  above),  reconstruction  (44 
miles  of  existing  roads  for  DFPZ  and 
group  selection  access),  and 
decommissioning  (14.9  miles). 
Reconstruction  activities  would  also 
include  improvement  or  relocation  of 
several  in-chaimel  water  sources. 

Decision  To  Be  Made 

The  decision  to  be  made  is  whether  to 
implement  the  proposed  action  as 
described  above,  to  meet  the  purpose 
and  need  for  action  through  some  other 
combination  of  activities,  or  to  take  no 
action  at  this  time. 

In  order  to  fully  test  the  Herger- 
Feinstein  Quincy  Library  Group  Forest 
Recovery  Act  on  the  Almanor  Ranger 
District  [e.g.,  implement  contigubus 
DFPZs  on  the  landscape),  it  is  necessary 
to  analyze  and  implement  the  resource 
management  activities  outlined  in  the 
Act  within  suitable  habitat  for  the 
California  spotted  owl.  The  Lakes  Forest 
Recovery  Project  proposed  action 
includes  projects  within  suitable 
habitat. 

The  Record  of  Decision  for  the  Herger- 
Feinstein  Quincy  Library  Group  Forest 
Recovery  Act  Final  Environmental 
Impact  Statement  (FEIS)  stated  that 
California  spotted  owl  habitat  would  be 
avoided  at  the  site-specific  project  level 
until  a  new  California  spotted  owl 
habitat  management  strategy  is  released. 
The  decision  to  implement  resource 
management  activities  within  suitable 
owl  habitat  in  the  Lakes  Forest  Recovery 
Project  area  will  be  based  upon  one  or 
more  of  the  following  three  actions: 

(1)  A  decision  is  made  on  the  Sierra 
Nevada  Conservation  Framework  (that 
would  amend  the  Lassen  National 
Forest  (NF)  Land  and  Resource 
Management  Plan)  that  defines  a  new 
owl  strategy  and  allows  the 
implementation  of  resource 
management  activities  as  outlined  in  the 
Act',  or; 

(2)  A  new  California  spotted  owl 
viability  assessment  is  completed 
providing  direction  encompassing  the 
species'  range  and  the  Lassen  NF  Land 
and  Resource  Management  Plan  is 
amended  to  include  the  new  owl 
strategy,  or; 


(3)  A  site-specific  California  spotted 
owl  strategy  would  be  developed  and 
implemented  for  this  project  resulting  in 
a  non-significant  amendment  to  the 
Lassen  NF  Forest  Plan. 

Responsible  Official  and  Lead  Agency 

The  USDA  Forest  Service  is  the  lead 
agency  for  this  proposal.  District  Ranger 
Susan  Jeheber-Matthews  is  the 
responsible  official. 

Tentative  or  Preliminary  Issues  and 
Possible  Alternatives 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  draft  environmental  impact 
statement  (EIS).  The  scoping  process 
will  be  used  to  identify  questions  and 
issues  regarding  the  proposed  action. 
An  issue  is  defined  as  a  point  of 
dispute,  debate,  or  disagreement  related" 
to  a  specific  proposed  action  based  on 
its  anticipated  effects.  Significant  issues 
brought  to  our  attention  are  used  during 
an  environmental  analysis  to  develop 
alternatives  to  the  proposed  action. 
Some  issues  raised  in  scoping  may  be 
considered  non-significant  because  they 
are:  (1)  Beyond  the  scope  of  the 
proposed  action  and  its  purpose  and 
need;  (2)  already  decided  by  law, 
regulation,  or  the  Land  and  Resource 
Management  Plan;  (3)  irrelevant  to  the 
decision  to  be  made;  or  (4)  conjectural 
and  not  supported  by  scientific  or 
factual  evidence. 

An  anticipated  public  issue  with  the 
Lakes  Forest  Recovery  Project  is  the 
proposal  to  implement  resource 
management  activities  within  suitable 
California  spotted  owl  habitat. 
Alternatives  currently  being  considered 
for  the  Lakes  Forest  Recovery  Project 
include:  (a)  No  action;  (b)  the  proposed 
action  as  outlined  above,  and;  (c)  an 
alternative,  based  on  the  proposed 
action,  that  does  not  enter  into  suitable 
California  spotted  awl  habitat. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  draft  EIS. 

Identification  of  Permits  or  Licenses 
Required 

No  permits  or  licenses  have  been 
identified  to  implement  the  proposal 
action. 

Estimated  Dates  for  Filing 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  ^otection 
Agency  and  available  for  public  review 
on  March  2001.  The  comment  period  on 
the  draft  EIS  will  be  45  days  from  the 
date  the  Enviroimfiental  Protection 


Agency  publishes  the  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  Reviewers  Obligation  To  Comment 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  is  meaningful  and  alerts  an  agency 
to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v.  Model  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  coiul 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regtilation  of  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  December  6,  2000. 
Edward  C  Cole, 

Forest  Supervisor 

[FR  Doc.  00-31694  Filed  12-12-00:  8:45  am] 
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action:  Notice  of  Membership. 

SUMMARY:  This  Notice  is  issued  to 
announce  the  membership  of  the 
Broadcasting  Board  of  Governors  (BBG) 
Performance  Review  Board. 
DATES:  Upon  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  C.  Beard  (Executive  Secretary), 
Office  of  Personnel,  Broadcasting  Board 
of  Governors,  330  Independence 
Avenue  SW,  Washington,  DC  20237, 
Telephone:  (202)  619-1523. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  sections  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L.  95454),  the 
following  is  a  list  of  members  of  the 
2000  Performance  Review  Board  for  the 
Broadcasting  Board  of  Governors. 

Chairperson:  Director  for 
International  Broadcasting  Bureau, 
Brian  Conniff  (Acting).  Panel  1 — 
International  Broadcasting  Bureau  SES 
Members. 

Chairperson:  Chief  of  Staff  for  the 
Broadcasting  Board  of  Governors,  Josiah 
H.  Beeman.  Panel  2:  Broadcasting  Board 
of  Governors  SES  Members  Career  SES 
Members. 

Patricia  Popovich.  Deputy  Chief, 
Information  Officer  For  Management, 
Information  Resources  Management 
Bureau,  Department  of  State. 

Mike  Blank,  Executive  Officer  for  the 
Immediate  Office  of  the  Secretary  for 
Heahh  and  Human  Services. 

Alternate  Career  SES  Members, 
Stephen  Smith,  Associate  Director  for 
Management,  International  Broadcasting 
Biureau,  Broadcasting  Board  of 
Governors. 

Dated:  December  7,  2000. 
John  S.  Welch, 
Director,  Office  of  Personnel. 
[FR  Doc.  00-31746  Filed  12-12-00;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Hearing  on  Allegations  of  Voting 
Irregularities  in  the  Presidential 
Election  on  November  7,  2000 

agency:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  hearings. 

SUMMARY:  Notice  is  hereby  given 
piusuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994,  Section  3,  Public  Law  103-419, 
108  Stat.  4338,  as  amended,  and  45  CFR 
702.3.,  that  public  hearings  before  the 
U.S.  Commission  on  Civil  Rights  will 
commence  on  Thursday,  January  11, 
2001.  beginning  at  9:00  a.m.,  in  the 
morning  in  Tallahassee,  FL,  and  on 


subsequent  days  in  Miami,  FL, 
Jacksonville,  FL,  and  Tampa,  FL.  The 
purpose  of  these  hearings  is  to  collect 
information  within  the  jiu-isdiction  of 
the  Commission,  under  Public  Law  98- 
183,  Section  5(a)(1)  and  Section  5(a)(5), 
related  particularly  to  allegations  that 
ehgible  persons  in  Florida  were  denied 
the  right  to  vote  or  to  have  their  votes 
properly  counted  in  the  election  of  the 
Presidential  electors  on  November  7, 
2000. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  701.2.  The  Commission  is  an 
independent  bipartisan,  fact  finding 
agency  authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  imder  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice.  The  Commission  has  broad 
authority  to  investigate  allegations  of 
voting  irregularities  even  when  alleged 
abuses  do  not  involve  discrimination. 

Hearing  impaired  persons  who  will 
attend  the  hearings  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Pamela  Dunston, 
Administrative  Services  and 
Clearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearings. 

FOR  FURTHER  INFORMATION  CONTACT:  Les 
Jin,  Office  of  the  Staff  Director  (202) 
376-7700. 

Dated:  December  11,  2000. 
Edward  A.  Hailes,  Jr., 
Acting  General  Counsel. 
[FR  Doc.  00-31904  Filed  12-11-00;  2:52  pm] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  6fr-2000] 

Foreign-Trade  Zone  64 — Jacksonville, 
FL;  Application  for  Subzone  Status; 
Atlantic  Marine,  Inc.  (Shipbuilding  and 
Repair) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Jacksonville  Port 
Authority,  grantee  of  FTZ  64,  requesting 
special-purpose  subzone  status  for  the 
shipbuilding  facility  of  Atlantic  Marine, 
Inc.  (AMI),  in  Jacksonville,  Florida.  The 


application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  December  5,  2000. 

The  AMI  shipyard  (81  acres,  276,000 
sq.  ft.)  is  located  along  the  St.  Johns 
River  at  8500  Heckscher  Drive  in 
Jacksonville.  The  facility  is  used  for  the 
construction,  repair,  and  conversion  of 
commercial  vessels  for  domestic  and 
international  customers.  The 
application  indicates  that  all  steel  mill 
products  are  sourced  domestically. 
Foreign  components  that  may  be  used  at 
the  AMI  shipyard  (up  to  12%  of  vessel 
value)  include  propulsion  units,  engines 
and  control  systems,  pumps,  air- 
conditioning  systems,  hydraulic  parts, 
fire  doors,  pipes,  solenoids,  valves, 
multimeters,  gaskets,  washers,  signaling 
equipment,  davits  and  lifeboats,  electric 
motors,  articles  of  rubber  and  chrome, 
navigation  and  electronic  equipment, 
propellers,  anchors,  deck  cranes, 
plmnbing  fixtures,  lighting  equipment, 
carpet,  furniture,  wall  and  ceiling 
panels,  and  table  and  kitchen  ware 
(2000  duty  rate  range:  free— 29%,  ad 
valorem). 

FTZ  procedures  would  exempt  AMI 
from  Customs  duty  payments  on  the 
foreign  components  (except  steel  mill 
products)  used  in  export  activity.  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  oceangoing  vessels  (duty 
free)  for  the  foreign-origin  components 
noted  above.  The  manufacturing  activity 
conducted  under  FTZ  procedures  would 
be  subject  to  the  "standard  shipyard 
restriction"  applicable  to  foreign-origin 
steel  mill  products  (e.g.,  angles,  pipe, 
plate),  which  requires  that  Customs 
duties  be  paid  on  such  items.  The 
application  indicates  that  the  savings 
from  FTZ  procedures  would  help 
improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  12,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  26,  2001). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  locations: 


Office  of  the  Port  Director,  U.S.  Customs 
Service,  2831  Talleyrand  Avenue, 
Jacksonville,  FL  32206. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
4008,  U.S.  Department  of  Commerce, 
14th  Street  &  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Dated:  December  5.  2000. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  00-31755  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1130] 

Expansion  of  Foreign-Trade  Zone  94; 
Laredo,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  City  of  Laredo,  Texas, 
grantee  of  Foreign-Trade  Zone  94, 
submitted  an  application  to  the  Board 
for  authority  to  expand  FTZ  94  to 
include  a  site  at  the  Unitec  Industrial 
Center  located  in  Laredo  (Site  6),  within 
the  Laredo  Customs  port  of  entry  (FTZ    . 
Docket  7-2000;  filed  3/3/00); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  12970,  3/10/00)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders:  The  application  to  expand  FTZ 
94  is  approved,  subject  to  the  Act  and 
the  Board's  regulations,  including 
Section  400.28,  and  further  subject  to 
the  Board's  standard  2,000-acre 
activation  limit. 

Signed  at  Washington,  DC,  this  28th  day  of 
November  2000. 

Troy  H.  Cribb. 

Assistan  t  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  00-31750  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-813] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Final 
Determination  Not  To  Revoke  Order  in 
Part:  Canned  Pineapple  Fruit  From 
Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  August  8.  2000,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  canned 
pineapple  fruit  from  Thailand.  This 
review  covers  nine  producers/exporters 
of  the  subject  merchandise.  The  period 
of  review  (POR)  is  July  1,  1998,  through 
June  30,  1999.  Based  on  our  analysis  of 
comments  received,  these  final  results 
differ  from  the  preliminary  results.  The 
final  results  are  listed  below  in  the 
"Final  Results  of  Review"  section. 
Furthermore,  we  are  not  revoking  the 
antidumping  duty  order  with  respect  to 
Malee  Sampran  Public  Co.,  Ltd.  (Malee) 
given  that  shipments  of  this  company's 
subject  merchandise  to  the  United 
States  have  not  been  made  in 
commercial  quantities  for  each  of  the 
three  consecutive  review  periods  that 
formed  the  basis  of  the  revocation 
request. 

EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  Charles  Riggle, 
Office  5,  Group  11,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0631  and  (202)  482-0650, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department 
regulations  are  to  the  regulations 
codified  at  19  CFR  Part  351  (1999). 

Background 

This  review  covers  the  following 
producers/exporters  of  merchandise 
subject  to  the  antidumping  duty  order 
on  canned  pineapple  fruit  from 


Thailand:  Vita  Food  Factory  (1989)  Co., 
Ltd.  (Vita);  Siam  Fruit  Canning  (1988) 
Co.,  Ltd.  (SIFCO);  Siam  Food  Products 
Public  Co.  Ltd.  (SFP);  The  Thai 
Pineapple  Public  Co.,  Ltd.  (TIPCO); 
Malee;  The  Prachuab  Fruit  Carming 
Company  Ltd.  (PRAFT);  Thai  Pineapple 
Canning  Industry  (TPC);  Tropical  Food 
Industries  Co.,  Ltd.  (TROFCO);  and 
Kuiburi  Fruit  Canning  Co.  Ltd.  (KFC), 
On  August  8,  2000,  the  Department 
published  the  preliminary  results  of  this 
review.  See  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Preliminary 
Determination  Not  to  Revoke  Order  in 
Part:  Canned  Pineapple  Fruit  From 
Thailand,  65  FR  48450  [Preliminary 
Results).  On  September  7  and  14,  2000, 
we  received  case  briefs  and/or  rebuttal 
briefs,  respectively,  from  the 
petitioners,'  SFP,  TIPCO,  Malee,  TPC, 
and  SIFCO. 

Scope  of  Review 

The  product  covered  by  this  review  is 
canned  pineapple  fruit  (CPF).  CPF  is 
defined  as  pineapple  processed  and/or 
prepared  into  various  product  forms, 
including  rings,  pieces,  chunks,  tidbits, 
and  crushed  pineapple,  that  is  packed 
and  cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 
CPF  is  currendy  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  die  United  States  (HTSUS). 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e.,  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  for 
customs  purposes,  our  written 
description  of  the  scope  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandtmi"  (Decision 
Memorandum)  from  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary, 
Import  Administration,  to  Troy  H. 
Cribb,  Assistant  Secretary  for  Import 
Administration,  dated  December  6, 
2000,  which  is  hereby  adopted  by  this 
notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 


'  The  petitioners  in  this  case  are  Maui  Pineapple 
Company  and  the  International  Longshoremen's 
and  Warehousemen's  Union. 
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recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Determination  Not  To  Revoke  Order 

For  the  reasons  outlined  in  the 
Decision  Memorandum,  we  have 
determined  not  to  revoke  the 
antidumping  duty  order  with  respect  to 
subject  merchandise  produced  and  also 
exported  by  Malee,  because  its  sales 
were  not  made  in  conunercial  quantities 
in  accordance  with  19  CFR 
351.222(e)(l)(ii). 

Fair  Value  Comparisons 

We  calculated  export  price  (EP)  and 
normal  value  (NV)  based  on  the  same 
methodology  used  in  the  preliminary 
results.  We  corrected  clerical  errors  with 
respect  to  Malee  and  TPC. 

Cost  of  Production 

We  calculated  the  COP  based  on  the 
same  methodology  used  in  the 
preliminary  results,  with  the  exception 
of  PRAFT.  For  PRAFT  we  used  the  five- 
year  historical  net  realizable  value  ratio 
for  calculating  the  fruit  cost  used  in  the 
COP.  For  a  further  discussion  of  this 
issue,  see  the  Decision  Memorandum, 
Comment  4.  We  corrected  clerical  errors 
with  respect  to  SFP. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  percentage 
weighted-average  margins  exist  for  the 
period  July  1, 1998,  through  June  30, 
1999: 


Manufacturer/exporter 

Margin 
(percent) 

Siam  Food  Products  Company 

Ltd  

0  37 

The  Thai  Pineapple  Public  Com- 
pany, Ltd  

Kuiburi  Fruit  Canning  Co.  Ltd 

Thai  Pineapple  Canning  Industry 

Siam  Fruit  Canning  (1988)  Co. 
Ltd  

1.95 
1.63 
3.42 

1  31 

Vita  Food  Factory  (1989)  Co.  Ltd 
The  Prachuab  Fruit  Canning 
Company  Ltd 

5.19 
2.16 

Tropical  Food  Industries  Co.,  Ltd 
Malee  Sampran  Public  Co.,  Ltd 

4.02 
1.04 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 


dividing  the  dimiping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
Where  the  import-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For  the 
companies  named  above,  the  cash 
deposit  rate  will  be  the  rate  listed  above, 
except  where  the  margins  are  zero  or  de 
minimis  no  cash  deposit  will  be 
required,  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufactiuer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  24.64  percent, 
the  all  others  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  ( APO)  of  their 
responsibility  concerning  the  return/ 
destruction  or  conversion  to  judicial 
protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a)(3). 


Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  6,  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  for  Import  j^ 

A  dministration . 

Appendix — Issues  Covered  in  Decision 
Memorandum 

I.  ISSUES  SPECIFIC  TO  MALEE 
Comment  1:  Revocation 
Comment  2:  Imputed  Credit  Expenses 
Comment  3:  Export  Price  (EP)  vs. 

Constructed  Export  Price  (CEP) 

II.  ISSUES  SPECIFIC  TO  PRAFT 
Comment  4:  Fruit  Cost  Allocation 
Comment  5:  Direct  vs.  Indirect  Selling 

Expenses 

III.  ISSUES  SPECIFIC  TO  SIFCO 
Comment  6:  Correction  of  Errors  in 

Database 
Comment  7:  Calculation  of  General  and 

Administrative  (G&A)  Expense  Ratio 
Comment  8:  Calculation  of  Interest 

Expense  Ratio 

IV.  ISSUES  SPECIFIC  TO  TIPCO 
Comment  9:  Expenses  Related  to 

Compliance  with  the  Antidumping  Duty 

Order 
Comment  10:  Foreign  Exchange  Cains  and 

Losses 
Comment  1 1 :  Calculation  of  Interest 

Expense  Ratio 
Comment  12:  Offset  to  G&A 
Comment  13:  Purchase  of  Input  fix»m 

Affiliated  Party 
Comment  14:  Offset  to  Cost  of 

Manufacturing  (COM) 
Comment  15:  Clerical  Error  Allegation 

V.  ISSUES  SPECinC  TO  TPC 
Comment  16:  Date  of  Sale 
Comment  17:  EP  vs.  CEP 
Comment  18:  Allocation  of  G&A  to 

Arbitrage  Activity 
Comment  19:  Allocation  of  Interest 

Expense  to  Arbitrage  Activity 
Comment  20:  Clerical  Error  Allegation 

VI.  ISSUES  SPECinC  TO  SFP 
Comment  21:  Clerical  Error  Allegation 

[FR  Doc.  00-31751  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-818] 

Certain  Pasta  From  Italy:  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  determination  to  revoke  the 
antidumping  duty  order  in  part:  Certain 
pasta  from  Raly. 


SUMMARY:  On  August  8,  2000,  the 
Department  of  Commerce  (the 
"Department")  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  pasta  from  Italy.  This  review 
covers  the  following  exporters/ 
producers  of  subject  merchandise:  (1) 
Commercio-Rappresentanze-Export 
S.r.l.  ("Corex");  (2)  F.lli  De  Cecco  di 
Filippo  Fara  S.  Martino  S.p.A.  ("De 
Cecco");  (3)  La  Molisana  Industrie 
Alimentari  S.p.A.  ("La  Molisana");  (4) 
Pastificio  Fratelli  Pagani  S.p.A. 
("Pagani");  (5)  Pastificio  Antonio 
Pallante  ("Pallante");  (6)  P.A.M.  S.r.l. 
("PAM");  and  (7)  N.  Puglisi  &  F. 
Industria  Paste  Alimentare  S.p.A. 
("Puglisi").  The  period  of  review 
("POR")  is  July  1, 1998,  through  June 
30,  1999. 

Based  on  our  analysis  of  the 
comments  received,  these  final  results 
differ  from  the  preliminary  results.  The 
final  results  are  listed  in  the  section 
"Final  Results  of  Review. "  For  our  final 
results,  we  have  found  that  during  the 
POR,  La  Molisana  and  PAM  sold  subject 
merchandise  at  less  than  normal  value 
("NV").  We  have  also  found  that  during 
the  POR,  Corex,  De  Cecco,  Pallante, 
Pagani,  and  Puglisi  did  not  make  sales 
of  the  subject  merchandise  at  less  than 
NV  (i.e.,  "zero"  or  de  minimis  dumping 
margins).  In  addition,  we  are  revoking 
the  antidiunping  order  with  respect  to 
De  Cecco,  based  on  three  years  of  sales 
in  commercial  quantities  at  not  less  than 
NV.  See  "Intent  to  Revoke"  section  of 
this  notice. 

EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Geoffrey  Craig,  AD/ 
CVD  Enforcement,  Office  VI,  Group  II, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  4012,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-3965, or (202)  482-4161, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1999). 

Background 

On  August  8,  2000,  the  Department 
published  the  preliminary  resxilts  of 
administrative  review  of  the 


antidumping  duty  order  on  certain  pasta 
from  Italy.  See  Notice  of  Preliminary 
Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review  and  Intent  to  Revoke 
Antidumping  Duty  Order  in  Part: 
Certain  Pasta  from  Italy,  65  FR  48467 
(August  8,  2000)  ("Preliminary 
Results").  The  review  covers  seven 
manufactxirers/exporters.  The  POR  is 
July  1,  1998,  through  Jime  30,  1999.  We 
invited  parties  to  comment  on  our 
preliminary  results  of  review.  We 
received  case  briefs  on  September  7, 
2000,  from  PAM,  De  Cecco,  and  La 
Molisana.'  A  public  hearing  was  not 
held  with  respect  to  this  review. ^  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastasis,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
poljrpropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Institute 
Mediterraneo  Di  Certificazione,  by 
Bioagricoop  Scrl,  by  QC&I  International 
Services,  by  Ecocert  Italia  or  by 
Consorzio  per  il  Controllo  dei  Prodotti 
Biologici. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  the  written 


1  On  September  28,  2000.  we  rejected  one  page  of 
the  case  brief  submitted  by  PAM,  pm^uant  to  19 
CFR  351.301(b)(2)  and  19  CFR  351.302(d),  because 
we  found  that  the  page  contained  untimely  new 
factual  information.  PAM  resubmitted  the  page  of 
the  case  brief  without  the  new  information  on 
October  2,  2000. 

2  Although  on  September  7,  2000  PAM  requested 
a  hearing,  that  request  was  subsequently  withdrawn 
on  September  18,  2000.  No  other  party  requested  a 
hearing. 


description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruUngs  to  date: 

(1)  On  August  25,  1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
boimd  with  raffia,  is  excluded  from  the 
scope  of  the  antidumping  and 
countervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997,  in  the  case  file  in  the  Central 
Records  Unit,  main  Commerce  building, 
room  B-099  ("the  CRU"). 

(2)  On  July  30, 1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-poiud 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
Letter  from  Susan  H.  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  July  30, 1998, 
which  is  available  in  the  CRU. 

(3)  On  October  23,  1997,  the 
petitioners  filed  an  application 
requesting  that  the  Department  initiate 
an  anti-circumvention  investigation  of 
Barilla,  an  Italian  producer  and  exporter 
of  pasta.  The  Department  initiated  the 
investigation  on  December  8, 1997  (62 
FR  65673).  On  October  5,  1998,  the 
Department  issued  its  final 
determination  that  Barilla's  importation 
of  pasta  in  bulk  and  subsequent 
repackaging  in  the  United  States  into 
packages  of  five  pounds  or  less 
constitutes  circumvention,  with  respect 
to  the  antidumping  duty  order  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
the  Act  and  19  CFR  351.225(b).  See 
Anti-circumvention  Inquiry  of  the 
Antidumping  Duty  Order  on  Certain 
Pasta  from  Italy:  Affirmative  Final 
Determination  of  Circumvention  of  the 
Antidumping  Duty  Order,  63  FR  54672 
(October  13,  1998). 

(4)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  poimds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidumping  and 
countervailing  duty  orders.  On  May  24, 
1999  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pounds  four 
oimces  is  within  the  scope  of  the 
antidiunping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
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Brinkmann  to  Richard  Moreland,  dated 
May  24,  199S.  which  is  available  in  the 
CRU. 

The  following  scope  ruling  is  pending: 

(5)  On  April  27,  2000,  the  Department 
self-initiated  an  anti-circumvention 
inquiry  to  determine  whether  Pagani 's 
importation  of  pasta  in  bulk  and 
subsequent  repackaging  in  the  United 
States  into  packages  of  five  pounds  or 
less  constitutes  circumvention,  with 
respect  to  the  antidumping  and 
countervailing  duty  orders  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
the  Act  and  19  CFR  351.225(b).  See 
Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Anti-circumvention  Inquiry 
of  the  Antidumping  and  Countervailing 
Duty  Orders,  65  FR  26179  (May  5,  2000). 

Determination  to  Revoke 

On  July  28.  1999,  De  Cecco  submitted 
a  request,  pursuant  to  19  CFR  351.222, 
that  the  Department  revoke  the 
antidimiping  duty  order  with  respect  to 
its  sales  of  the  subject  merchaiidise.  In 
accordance  with  19  CFR  351.222(e),  this 
request  was  accompanied  by  a 
certification  that  De  Cecco  had  not  sold 
the  subject  merchandise  at  less  than  NY 
for  a  period  of  three  consecutive 
reviews,  which  included  this  review 
period,  and  that  it  sold  the  subject 
merchandise  in  commercial  quantities 
to  the  United  States  during  each  of  these 
three  years.  De  Cecco  also  has  stated 
that  it  would  not  sell  the  subject 
merchandise  at  less  than  NV  to  the 
United  States  in  the  future,  and  agreed 
to  the  reinstatement  of  the  antidumping 
order  with  respect  to  its  merchandise,  as 
long  as  any  exporter  or  producer  is 
subject  to  the  order,  if  the  Department 
concludes  that  De  Cecco  sold  the  subject 
merchandise  at  less  than  NV. 

In  our  preliminary  results,  in 
accordance  with  19  CFR  351.22Z{f),  we 
stated  our  intent  to  revoke  in  part  the 
order  for  certain  pasta  from  Italy  as  it 
pertains  to  De  Cecco's  sales  of  the 
subject  merchandise.  See  Preliminary 
Results.  No  pjirties  submitted  comments 
on  De  Cecco's  request  for  revocation. 

Therefore,  because  De  Cecco  has 
made  sales  at  not  less  than  NV  for  three 
consecutive  reviews  in  commercial 
quantities  (see  Memorandum  from 
Jarrod  Goldfeder  to  File,  "Shipments  of 
Pasta  to  the  United  States  by  De  Cecco," 
dated  July  31,  2000)  and  because  there 
is  no  evidence  on  the  record  to  indicate 
the  likelihood  of  resumption  of  sales  at 
dimiped  prices,  we  are  revoking  the 
antidumping  duty  order  in  part  with 
respect  to  De  Cecco's  sales  of  the  subject 
merchandise.  See  Certain  Welded 
Stainless  Steel  Pipe  From  Taiwan:  Final 
Results  of  Antidumping  Duty 


Administrative  Review  and 
Determination  To  Revoke  Order  In  Part, 
65  FR  39367  (June  26,  2000). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum 
for  the  Third  Antidumping  Duty 
Administrative  Review"  ("Decision 
Memorandum")  from  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary  for 
Import  Administration,  to  Troy  H. 
Cribb,  Assistant  Secretary  for  Import 
Administration,  dated  concurrently 
with  this  notice,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised,  and  to 
which  we  have  responded  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  CRU,  room  B-099  ("B-099")  of  the 
main  Department  building.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  percentage 
weighted-average  margins  exist  for  the 
period  July  1.  1998,  through  Jime  30, 
1999: 


Manufacturer/ex- 
porter 

Margin  (percent) 

Corex  

De  Cecco  

zero 

0.22  (de  minimis) 

La  Molisana 

5.26 

Pagani  

Pallante 

PAM  

Puglisi  

0.49  (de  minimis) 

0.08  (de  minimis) 

5.04 

0.07  (de  minimis) 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  exporter/importer- 
specific  assessment  rates  by  aggregating 
the  dumping  margins  for  all  U.S.  sales 
to  each  importer  and  dividing  the 
amount  by  the  total  entered  value  of  the 
sales  to  that  importer.  Where  the 
importer-specific  assessment  rate  is 
above  de  miminis,  we  will  instruct 
Customs  to  assess  antidumping  duties 
on  that  importer's  entries  of  subject 
merchandise.  We  will  direct  Customs  to 
assess  the  resulting  percentage  margins 
against  the  entered  Customs  values  for 


the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  order 
during  the  POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  certain  pasta  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  be 
the  rates  shown  above,  except  where  the 
margin  is  de  minimis  or  zero  we  will 
instruct  Customs  not  to  collect  cash 
deposits;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  11.26 
percent,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
See  Notice  of  Antidumping  Duty  Order 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Italy,  61  FR  38547  (July  24, 
1996).  These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  thefr 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 


We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  December  6,  2000. 

Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — List  of  Comments  and 
Issues  in  the  Decision  Memorandum 

PAM 

Comment  1:  Excluding  certain  sales  firom  the 

database 
Comment  2:  Model  matching  for  unenriched 

pasta 
Comment  3:  Selection  of  normal  values 
Comment  4:  Exchange  rate  conversion 
Comment  5:  Level  of  trade  methodology 
Comment  5  A:  General  level  of  trade 

methodology 
Comment  5B:  Inventory  carrying  cost 
Comment  5C:  Freight  and  delivery 
Comment  6:  Shape-based  methodology 
Comment  7:  Short-term  borrowing  rate 
Comment  8:  Verification 
Comment  9:  Sampling  methodology 
Comment  10:  Department  of  Commerce's 

release  of  data 
Comment  1 1 :  Constructed  export  price 

language  In  the  margin  program 
Comment  12:  Administrative  process 
Comment  13:  Accuracy  of  final  results 
Comment  14:  Cost  of  production  and 

constructed  value  data 
Comment  15:  Weight-averaging  methodology 
Comment  16:  Disregarding  sales  below  cost 
Comment  17:  Misstated  cost  data 
Comment  18:  Raw  material  cost 
Comment  19:  Home  market  sales  used  in 

below-cost  test 
Comment  20:  Below-cost  sales 
Comment  21:  General  and  administrative 

expenses 
Comment  22:  Financial  expense  rate 

De  Cecco 

Comment  23:  Constructed  export  price  offeet 

and  commission  offset 
Conmient  24:  U.S.  selling  expenses 
Comment  25:  Countervailiijg  duty  variable 

La  Molisana 

Comment  26:  Treatment  of  negative  net-U.S. 

prices 
Comment  27:  Total  overall  cost  of  production 

data  for  calculation  of  cost  of  production 

and  constructed  value 
Comment  28:  Ministerial  Error 
[FR  Doc.  00-31752  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-489-805] 

Certain  Pasta  From  Turkey: 
Preliminary  Results  of  New  Shipper 
Antidumping  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
new  shipper  antidiunping  duty  review; 
Certain  pasta  from  Turkey. 

SUMMARY:  In  response  to  a  request  by  a 
pasta  producer  and  its  affiliated 
exporter  in  Turkey,  Beslen  Makama 
Gida  Sanayi  ve  Ticaret  A.S.,'and  Beslen 
Pazarlarma  Gida  Sanayi  ve  Ticaret  A.S., 
respectively  (collectively  "Beslen"),  the 
Department  of  Commerce  ("the 
Department")  is  conducting  a  new 
shipper  review  of  the  antidtimping  duty 
order  on  certain  pasta  from  Turkey.  The 
review  covers  sales  during  the  period 
July  1, 1999  through  December  31, 1999. 
We  preliminarily  determine  that  Beslen  • 
did  not  sell  subject  merchandise  at  less 
than  normal  value  dining  the  period  of 
review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  residts. 
EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lai  Robinson  or  James  Terpstra, 
AD/CVD  Enforcement,  Office  6,  Group 
n.  Import  Administration,  fritemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3797,  or 
482-3965,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  refer  to 
the  regulations  codified  at  19  CFR  part 
351  (1999). 

Case  History 

The  Department  published  the 
antidumping  duty  order  on  certain  pasta 
from  Turkey  on  July  24,  1996  (61  FR 
38545).  On  January  27,  2000,  Beslen 
requested  a  new  shipper  review 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  19  CFR  351.214. 

On  February  17,  2000,  the  Department 
initiated  the  new  shipper  review  of 


Beslen,  and  the  notice  of  initiation  was 
published  on  February  23,  2000  (65  FR 
8949). 

On  February  17,  2000,  we  issued  an 
antidumping  questionnaire '  to  Beslen. 
Beslen  submitted  its  sections  A,  B  and 
C  questionnaire  response  on  March  27, 
2000.  The  Department  issued  two 
supplemental  section  A  through  C 
questionnaires  to  Beslen  on  August  25 
and  September  22.  2000.  Beslen 
submitted  its  responses  to  our 
supplemental  questionnaires  on 
September  18  and  October  10,  2000, 
respectively. 

On  August  8,  2000,  the  Department 
published  a  notice  postponing  the 
preliminary  results  of  this  review  until 
December  7,  2000  (65  FR  48477). 

We  verified  the  sales  information 
submitted  by  Beslen  from  November  13 
to  17,  2000. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Turkey  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Institute 
Mediterraneo  Di  Certificazione,  by 
Bioagricoop  Scrl,  or  by  QC&I 
International  Services. 

The  merchandise  subject  to  review  is 
currently  classifiable  tmder  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  pmposes,  our  written 
description  of  the  scope  is  dispositive. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  review  that  it  sells,  and  the  sales  of  the 
merchandise  in  all  of  its  markets.  Sections  B  and 
C  of  the  questionnaire  request  comparison  market 
sales  listings  and  U.S.  sales  listings,  respectively. 
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Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date: 

On  October  26.  1998,  the  Department 
self-initiated  a  scope  inquiry  to 
detennine  whether  a  package  weighing 
over  five  poimds  as  a  result  of  allowable 
industry  tolerances  is  within  the  scope 
of  the  antidumping  and  countervailing 
duty  orders.  On  May  24,  1999,  we 
issued  a  final  scope  ruling  finding  that, 
effective  October  26,  1998,  pasta  in 
packages  weighing  or  labeled  up  to  (and 
including)  five  pounds  four  ounces  is 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
"Memorandum  from  John  Brinkmaim  to 
Richard  Moreland,"  dated  May  24, 
1999,  in  the  case  file  in  the  Central 
Records  Unit  ("the  CRU"),  main 
Commerce  building,  room  B-099. 

Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  verified  sales  information 
provided  by  Beslen.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  oudined  in  the 
verification  report  placed  in  the  case  file 
in  the  CRU. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  the  Department  first  attempted 
to  match  contemporaneous  sales  of 
products  sold  in  the  U.S.  and 
comparison  markets  that  were  identical 
with  respect  to  the  following 
characteristics:  (1)  Pasta  shape;  (2)  type 
of  wheat;  (3)  additives;  and  (4) 
enrichment.  Because  Beslen  sold 
identical  merchandise  in  the  U.S.  and 
comparison  markets,  when  comparing 
U.S.  sales  with  comparison  market 
sales,  it  was  not  necessary  to  make  any 
adjustments  for  physical  differences  in 
the  merchandise  as  permitted  under 
section  773(a){6)(C)(ii)  of  the  Act. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of  certain 
pasta  from  Turkey  were  made  in  the 
United  States  at  less  than  normal  value 
("NV"),  we  compared  the  export  price 
("EP")  to  the  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice.  Because  Turkey's 
economy  experienced  high  inflation 
during  the  POR  (over  60  percent),  as  is 
Department  practice,  we  limited  our 
comparisons  to  home  market  sales  made 
during  the  same  month  in  which  the 
U.S.  sale  occurred  and  did  not  apply  our 
"90/60  contemporaneity  rule"  (see,  e.g., 
Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 


Administrative  Review:  Certain  Pasta 
From  Turkey,  64  FR  69493  (December 
13, 1999)  and  Certain  Porcelain  on  Steel 
Cookware  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  42496,  42503  (August  7, 
1997)).  This  methodology  minimizes  the 
extent  to  which  calculated  dumping 
margins  are  overstated  or  understated 
due  solely  to  price  inflation  that 
occurred  in  the  intervening  time  period 
between  the  U.S.  and  home  market 
sales. 

Export  Price 

For  the  price  to  the  United  States,  we 
used  EP  in  accordance  with  section 
772(a)  of  the  Act  because  the 
merchandise  was  sold  by  the  producer 
or  exporter  outside  the  United  States  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
constructed  export  price  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record.  We  based  EP  on  the 
packed  delivered  prices  to  the  first 
unaffiliated  customer  in  the  United 
States. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions,  where 
appropriate,  for  movement  expenses 
including  inland  freight  from  plant  to 
port  of  exportation,  foreign  handling 
fees,  international  freight,  U.S. 
brokerage,  U.S.  duty,  and  U.S.  inland 
freight.  In  addition,  we  increased  the  EP 
by  the  amount  of  the  countervailing 
duties  imposed  that  were  attributable  to 
an  export  subsidy,  in  accordance  with 
section  772(c)(1)(C)  of  die  Act. 

Selection  of  Comparison  Markets 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  cedculating  NV,  we  compared 
Beslen's  volimie  of  home  market  sales  of 
the  foreign  like  product  to  the  volume 
of  its  U.S.  sales  of  the  subject 
merchandise.  Pursuant  to  section 
773(a)(1)(B)  of  the  Act  because  Beslen's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  Beslen. 

Normal  Value 

We  calculated  NV  based  on  ex-works 
or  delivered  prices  to  comparison 
market  customers.  We  made  deductions 
from  the  starting  price  for  inland  freight, 
discounts,  and  rebates  according  to 
773(a)(6)(B)(ii)  of  the  Act.  We  added 
U.S.  packing  costs  and  deducted 
comparison  market  packing  costs  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  In  addition,  we  made 


circiunstance  of  sale  adjustments  for 
direct  expenses,  including  imputed 
credit  and  advertising,  in  accordance 
with  section  773(a)(6)(C)(iii)  of  the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  we  determined 
NV  based  on  sedes  in  the  comparison 
market  at  the  same  level  of  trade 
("LOT")  as  the  U.S.  EP  sales,  to  the 
extent  practicable.  When  there  were  no 
sales  at  the  same  LOT,  we  compared 
U.S.  sales  to  comparison  market  sales  at 
a  different  LOT. 

Pursuant  to  section  351.412  of  the 
Department's  regulations,  to  determine 
whether  comparison  market  sales  were 
at  a  different  LOT,  we  examined  stages 
in  the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  the 
imaffiliated  customers.  If  the 
comparison  market  sales  were  at  a 
different  LOT  and  the  differences 
affected  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison 
market  sales  at  the  LOT  of  the  export 
transaction,  we  made  a  LOT  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 

Beslen  reported  95  percent  of 
comparison  market  sales  to  an 
unaffiliated  distributor  ("group  1").  The 
remaining  5  percent  of  comparison 
market  sales  were  made  to  distributors, 
end-users,  or  affiliated  customers 
(collectively,  "group  2").  We  found  that 
the  two  home  market  groups  differed 
significantly  with  respect  to  selling 
activities  for  sales  process  and 
marketing  support.  Based  on  our  overall 
analysis,  we  found  that  the  two  home 
market  groups  constituted  two  different 
LOTS. 

Beslen  reported  one  EP  sale  to  an 
unaffiliated  retailer  and,  therefore,  only 
had  one  level  of  trade  for  U.S.  sales. 
This  EP  LOT  differed  considerably  from 
the  home  market  group  1  with  respect 
to  selling  activities  associated  with  sales 
process  and  marketing  support, 
advertising,  and  freight  and  delivery, 
and  from  group  2  with  respect  to  freight 
and  delivery,  and  advertising. 
ConsequenUy,  we  could  not  match  EP 
sales  to  sales  at  the  same  LOT  in  the 
home  market.  In  addition,  we  could  not 
make  a  LOT  adjustment  because  there 
was  no  way  to  measure  whether  the 
differences  in  the  LOTs  between  the 
comparison  market  sales  and  the  U.S. 
sale  affected  price  compeu-ability  since 
there  were  no  home  market  sales  at  the 
LOT  of  the  export  transaction. 
Therefore,  we  have  matched  EP  sales  to 
all  sales  in  the  home  market  and  made 
no  level  of  trade  adjustment. 


Currency  Conversion 

Because  this  proceeding  involves  a 
high-inflation  economy,  we  limited  our 
comparison  of  U.S.  and  home  market 
sales  to  those  occurring  in  the  same 
month  (as  described  above)  and  used 
daily  exchange  rates.  See  Notice  of  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  From  Turkey,  63 
FR  68429  (December  11,  1998). 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Tiurkish  Lfra. 
Therefore,  we  made  cvurency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Service,  as  published  in  the  Wall  Street 
Journal. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margin  for 
Beslen  is  0.00  percent. 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  this  proceeding  in 
accordance  with  19  CFR  351.224(b).  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereeifter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  them  30  days  after  the  date  of 
publication  of  these  preliminary  results 
of  review.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues 
rciised  in  such  briefs  or  comments,  may 
be  filed  no  later  than  37  days  after  the 
date  of  publication.  Parties  who  submit 
arguments  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  (2)  a  brief  summary  of  the 
argument  and  (3)  a  table  of  authorities. 
Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
would  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments,  or 
at  a  hearing,  if  requested,  within  120 
days  of  publication  of  these  preliminary 
results. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculated  an  assessment 
'  rate  for  each  importer  of  the  subject 


merchandise.  Upon  issuance  of  the  final 
results  of  this  new  shipper  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e.,  at  or  above  0.5  percent) 
the  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculated  importer- 
specific  assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dmnping  margins  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amotmt 
by  the  total  entered  value  of  the  sales  to 
that  importer.  Where  appropriate,  in 
order  to  calculate  the  entered  value,  we 
subtracted  international  movement 
expenses  (e.g.,  international  freight) 
from  the  gross  sales  value. 

Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  producer  and/or  exporter  included 
in  this  new  shipper  review,  we  divided 
the  total  dumping  margins  for  each 
company  by  the  total  net  value  for  that 
company's  sales  diuing  the  review 
period. 

Furthermore,  the  foUowdng  deposit 
rates  will  be  effective  upon  publication 
of  the  final  residts  of  this  new  shipper 
review  for  all  shipments  of  certain  pasta 
from  Turkey  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  Beslen  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  a  prior  review,  or  the 
original  less-than-fair-value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  final 
results  for  the  manufactiu^r  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  51.49  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  investigation.  See  Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Turkey,  61  FR  38546  (July  24,  1996). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 


Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antiduimping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  1 ,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  00-31753  Filed  12-12-00:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-489-805] 

Certain  Pasta  From  Turkey:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review:  certain  pasta  from  Turkey. 

SUMMARY:  We  determine  that  sales  of  the 
subject  merchandise  have  not  been 
made  below  normal  value  (NV). 
EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Cindy  Lai  Robinson, 
AD/CVD  Enforcement,  Office  VI,  Group 
n,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3965  or 
(202)  482-3797,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round       ^ 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  refer  to 
the  regulations  codified  at  19  CFR  part 
351  (1999). 
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Case  History 

On  August  8,  2000,  the  Department  of 
Commerce  ("the  Department") 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Turkey.  See  Notice  of  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  from  Italy,  65  FR 
48474  ["Preliminary  Results").  As 
discussed  in  the  preliminary  results, 
this  review  covers  shipments  by  one 
respondent,  Filiz  Gida  Sanayi  ve  Ticaret 
A.S  ("Filiz"),  during  the  period  of 
review  ("FOR")  July  1,  1998  through 
June  30,  1999.  hiterested  parties  did  not 
submit  case  briefs  nor  did  they  request 
a  hearing.  There  have  been  no  changes 
since  the  preliminary  results. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  poimds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date: 

(1)  On  October  26,  1998.  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidumping  and 
coimtervailing  duty  orders.  On  May  24, 
1999  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26,  1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  poimds  four 
oimces  is  within  the  scope  of  the 


antidiunping  and  countervailing  duty 
orders.  See  "Memorandum  from  John 
Brinkmann  to  Richard  Moreland,"  dated 
May  24,  1999,  in  the  case  file  in  the 
Central  Records  Unit,  main  Commerce 
building,  room  B-099  ("the  CRU"). 

Price  Comparisons 

We  calculated  export  price  and 
normal  value  ("NV")  based  on  the  same 
methodology  described  in  the 
Preliminary  Results. 

Cost  of  Production 

As  discussed  in  the  Preliminary 
Results,  we  conducted  an  investigation 
to  determine  whether  the  respondent 
participating  in  the  review  made  home 
market  sales  of  the  foreign  like  product 
during  the  FOR  at  prices  below  its  cost 
of  production  ("COP")  within  the 
meaning  of  section  773(b)(1)  of  the  Act. 
We  calculated  the  COP  for  these  final 
results  following  the  same  methodology 
as  in  the  Preliminary  Results. 

We  found  20  percent  or  more  of 
Filiz's  sales  of  a  given  product  during 
the  six-month  reporting  period  were  at 
prices  less  than  the  weighted-average 
COP  for  the  reporting  period  and  thus 
determined  that  these  below  cost  sales 
were  made  in  "substantial  quantities" 
v«thin  an  extended  period  of  time  in 
arrordance  with  sections  773(b)(2)(B) 
and  (C)  of  the  Act.  As  discussed  in  the 
preliminary  results,  in  oiur  September  1, 
1999  letter,  we  granted  Filiz  a  six-month 
limited  reporting  period,  and  we 
advised  Filiz  that  if  it  elected  to  limit  its 
reporting  of  home  market  data  to  the 
six-month  period,  in  the  sales-below- 
cost  investigation,  it  would  forgo  the 
application  of  the  "recovery  of  cost"  test 
pursuant  to  section  773(b)(2)(D)  of  the 
Act.  Filiz  agreed  to  accept  this 
limitation  on  September  7,  1999. 
Consequently,  without  the  application 
of  "recovery  of  cost"  test,  we 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  for  purposes  of  these  final 
results,  we  disregarded  the  below-cost 
sales  and  used  the  remaining  sales  as 
the  basis  for  determining  NV,  pursuant 
to  section  773(b)(1)  of  the  Act.  While  we 
disregarded  some  below-cost  sales, 
sufficient  sales  remained  that  passed  the 
cost  test  in  the  current  review. 
Therefore,  it  was  unnecessary  to 
calculate  constructed  value  in  this  case. 

Analysis  of  Conmients  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
Preliminary  Results.  As  noted  above,  we 


received  no  comments  from  the 
petitioners  or  Filiz. 

Final  Results  of  Review 

As  a  result  of  oin  review,  we 
determine  that  Filiz  had  a  zero 
weighted-average  margin  for  the  period 
July  1.  1998  through  June  30.  1999. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  For  assessment  purposes, 
we  calculated  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer.  Where  appropriate,  in 
order  to  calculate  the  entered  value,  we 
subtracted  international  movement 
expenses  (e.g.,  international  freight) 
from  the  gross  sales  value.  Where  the 
importer-specific  assessment  rate  is 
above  de  minimis  we  will  instruct 
Customs  to  assess  antidumping  duties 
on  that  importer's  entries  of  subject 
merchandise. 

Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
Filiz  in  this  administrative  review,  we 
divided  the  total  dumping  margins  for 
Filiz  by  the  total  net  value  for  Filiz's 
sales  during  the  review  period. 

Fmlhermore,  the  following  cash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  from  Turkey  entered,  or 
withdrawn  from  warehouse,  for 
consumption  upon  publication  of  these 
final  results  of  administrative  review,  as 
provided  by  sections  751(a)(2)(A)  and 
(C)  of  the  Act:  (1)  The  cash  deposit  rate 
for  Filiz  will  be  zero;  (2)  for  other 
previously  reviewed  or  investigated 
companies,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  ("LTFV") 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiuer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  51.49  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Turkey,  61  FR  38545  (July  24,  1996). 


These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  diu-ing  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
use  1675(a)(1)  and  19  USC  1677f{i)(l)). 

Dated:  December  1,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  00-31754  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  3510-OS-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  the  Philippines 

December  7.  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  13.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
vkrww.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22.  1999).  Also 
see  64  FR  54872,  published  on  October 
8,  1999. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

December  7,  2000. 

Conmiissioner  of  Customs. 

Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  October  4, 
1999,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements.  That  directive  concerns 
imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile 
products  and  silk  blend  and  other 
vegetable  fiber  apparel,  produced  or 
manufactured  in  the  Philippines  and 
exported  during  the  twelve-month 
period  which  began  on  January  1,  2000 
and  extends  through  December  31, 
2000. 

Effective  on  December  13,  2000,  you 
are  directed  to  adjust  the  limits  for  the 
following  categories,  as  provided  for 
imder  the  Uruguay  Roimd  Agreement 
on  Textiles  and  Clothing: 


Category 


Category 

Adjusted  twelve-month 

limit  1 

Levels  in 

Group  1 

335 

160,947  dozen. 

338/339 

3.153,690  dozen. 

340/640 

1.271.931  dozen. 

341/641 

1.048,888  dozen. 

347/348. 

3,168,321  dozen. 

635 

507,422  dozen. 

638/639. 

2.382,782  dozen. 

647/648 1.515,974  dozen 


Adjusted  twelve-month 

limit ' 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1999. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely. 
Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.00-31720  Filed  12-13-00;  8:45  am) 

BILUNG  COOE  3510-DR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Sri  Lanka 

December  7,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  ctirrent  Limit  for  Category  360  is 
being  increased  for  swing,  reducing  the 
limit  for  Category  369-D  to  account  for 
the  swing  being  applied.  In  addition,  the 
donor  category  for  a  previous  swing  to 
Categories  342/642/842  is  being 
changed  from  Category  360  to  Category 
369-D.  There  is  no  net  effect  on  the 
limit  for  Categories  342/642/842. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  70223,  published  on 
December  16, 1999. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  7.  2000. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  10, 1999,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 ,  2000  and  extends 
through  December  31,  2000. 

Effective  on  December  13,  2000,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

360 

369-4)2 

2,225,441  numbers. 
459,01 3  kilograms. 

ACTION:  Notice  of  orders. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31,  1999. 

2  Category  369-D:  only  HIS  numbers 
6302  60.0010,  6302.91.0005  and 

6302.91.0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  00-31721  Filed  12-12-00;  8:45  am] 

BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  0O-8O-NG,  et  al.] 

Koch  Energy  Trading,  inc.,  et  at.; 
Orders  Granting,  Amending, 
Transferring  and  Vacating  Authority  to 
Import  and  Export  Naturai  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  November  2000,  it 
issued  Orders  granting,  amending, 
transferring  and  vacating  authority  to 
import  and  export  natural  gas.  These 
Orders  are  svunmarized  in  the  appendix 
and  may  be  found  on  the  FE  website  at 
http://www.fe.doe.gov,  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  December  4, 
2000.      • 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &  Petroleum,  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Orders  Granting,  Amending,  Transferring  and  Vacating  Import/Export  Authorizations 


Order 
No. 


1639 

1464-A 
1640 


1641 


1642 


Date 
issued 


11/02/00 

11/02/00 
1 1/03/00 


11/06/00 


11/08/00 


Importer/Exporter 
FE  Docket  No. 


1643 

11/08/00 

1644 

11/09/00 

1645 

11/09/00 

1646 

11/15/00 

1647 

11/15/00 

1648 

11/16/00 

1649 

11/16/00 

1650 

11/16/00 

991-A 

11/17/00 

Kock  Energy  Trading,  Inc.  OO- 

80-NG. 

Powerex  Corp.  99-1 2-NG  

Enron  LNG  Marketing  LLC 

00-74-LNG.   . 

Energy  West  Resources,  Inc. 
00-83-NG. 

Tristar  Gas  Marketing  Com- 
pany 00-85-NG. 

Sceptre  Energy  Inc.  00-70- 

NG. 
Cordeca  Corporation  00-86- 

NG. 
Alliance  Canada  Marketing 

LP.  00-87-NG. 
Distrigas  LLC  00-79-LNG  


Vector  Pipeline  LP.  00-89- 
NG. 

Hess  Energy  Services  Com- 
pany, LLC  00-76-NG. 

Hess  Energy  Services  Com- 
pany, LLC  00-77-NG. 

BC  Gas  Utility  Ltd.  00-a2-NG 

Engage  Energy  Canada,  LP., 
(The  Successor  to 
Westcoast  Gas  Sen/ices 
Inc.)  94-73-NG. 


Import 
volume 


73Bef 


300  Bcf 


Export 
volume 


30  Bcf 


10  Bcf 

50  Bcf 
60  Bcf 
30  Bcf 
100  Bcf 


60  Bcf 
35  Bcf 


20  Bcf 


10  Bcf 
60  Bcf 

35  Bcf 


Comments 


Import  from  Canada  beginning  on  November  3,  2000,  and  ex- 
tending through  November  2,  2002. 

Erata  to  correct  order  no. 

Import  LNG  from  international  sources  not  subject  to  trading 
sanctions  over  a  two-year  term  beginning  on  the  date  of 
first  delivery. 

Import  and  export  a  combined  total  from  and  to  Canada  over 
a  two-year  temi  beginning  on  first  delivery  after  November 
12,  2000. 

Import  from  Canada  and  import  and  export  combined  total 
from  and  to  Mexico  beginning  on  April  2,  2000,  and  extend- 
ing through  March  31 ,  2002. 

Import  from  Canada  over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

Import  from  Canada  beginning  on  November  13,  2000,  and 
extending  through  November  1 2,  2002. 

Import  from  Canada  beginning  on  November  13,  2000,  and 
extending  through  November  12,  2002. 

Import  from  various  international  sources  over  a  two-year 
term  beginning  on  first  delivery  after  November  30,  2000. 

Export  to  Canada  beginning  on  November  15,  2000,  and  ex- 
tending through  Novemt)er  14,  2002. 

Export  to  Canada  beginning  on  December  22,  2000,  and  ex- 
tending through  December  21,  2002 

Import  from  Canada  beginning  on  December  22,  2000,  and 
extending  through  December  21,  2002 

Import  and  export  from  and  to  Canada  tjeginning  on  Decem- 
ber 19,  2000,  and  extending  through  December  18,  2002. 

Transfer  of  long-term  import  authority. 


APPENDIX— Orders  Granting,  Amending,  Transferring  and  Vacating  Import/Export  Authorizations— 

Continued 


Order 
No. 


1651 
1202-B 

1128-B 

1332-B 

I 
1253-B 

I 

1282-B 

I 

1275-B 

I 

1652 

1617-A 

1653 

1654 

1655 
1622-A 


Date 
issued 


11/17/00 
11/20/00 

11/20/00 

11/20/00 

11/20/00 

11/20/00 

11/20/00 

11/20/00 

11/20/00 
11/21/00 
11/29/00 

11/29/00 
11/30/00 


Importer/Exporter 
FE  Docket  No. 


Midland  Cogeneration  Venture 
Limited  Partnership  00-84- 
NG 

Engage  Energy  America  Corp. 
(Succesor  to  Westcoast  Gas 
Services  Delaware  (Amer- 
ica) Inc.)  96-52-NG. 

Engage  Energy  America  Corp. 
(Successor  to  Westcoast 
Gas  Services  Delaware 
(America)  Inc.)  9&-104-NG. 

Engage  Energy  America  Corp. 
(Successor  to  Westcoast 
Gas  Services  Delaware 
(America)  Inc.)  97-48-NG. 

Engage  Energy  America  Corp. 
(Successor  to  Westcoast 
Gas  Services  Delaware 
(America)  Inc.  97-03-NG. 

Engage  Energy  America  Corp. 
(Successor  to  Westcoast 
Gas  Services  Delaware 
(America)  Inc.)  97-37-NG. 

Engage  Energy  America  Corp. 
(Successor  to  Westcoast 
Gas  Services  Delaware 
(America)  Inc.)  97-36-NG. 

Coastal  Merchant  Energy,  L.P. 
00-8&-NG. 

Engage  Energy  US,  L.P.  00- 

56-NG. 
El  Paso  Merchant  Energy — 

Gas,  LP.  00-90-LNG. 
Nexen  Marketing  U.S.A.  Inc. 

00-91 -NG. 

Beri^ley  Petroleum  Corp.  00- 
92-NG. 

Engage  Energy  America  Corp. 
(Formeriy  Westcoast  Gas 
Services  Delaware  (Amer- 
ica) Inc.)  00-58-NG. 


Import 
volume 


Export 
volume 


400  Bcf 


600  Bcf 


Comments 


150  Bcf 


200  Bcf 

200  Bcf 

20  Bcf 


Import  and  export  a  combined  total  over  a  two-year  term  be- 
ginning on  the  date  of  first  delivery. 

Transfer  of  kjng-term  import  authority. 


Transfer  of  long-term  import  authority. 


Transfer  of  long-term  import  authority. 


Transfer  of  kxig-term  import  authority. 


Transfer  of  long-term  import  auttiority. 


Transfer  of  long-term  import  authority. 


Import  a  combined  total  from  Canada  and  Mexico,  and  export 
a  combined  total  to  Canada  and  Mexico,  beginning  on  Oc- 
Xober  3,  2000,  and  extending  through  October  2,  2002. 

Vacating  blanket  import  and  export  authority. 

Import  from  various  international  sources  over  a  two-year 
terni  beginning  on  the  date  of  first  delivery 

Import  and  export  a  comtwned  total  from  and  to  Canada  and 
Mexico,  beginning  on  January  1,  2001,  and  extending 
through  December  31 ,  2002. 

Import  from  Canada  beginning  on  December  1 ,  2000,  and  ex- 
tending through  November  30,  2002. 

Amendment  to  blanket  import  authority  changing  name  of 
company. 


[FR  Doc.  00-31715  Filed  12-12-00;  8:45  am) 

BILLING  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-33-000,  et  al.] 

FPL  Group,  Inc.,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

December  5,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  FPL  Group,  Inc.,  on  behalf  of  itself 
and  its  public  utility  affiliates,  and 
Entergy  Corporation,  on  behalf  of  itself 
and  its  public  utility  affiliates 


[Docket  No.  ECOl-33-000] 

Take  notice  that  on  November  30, 
2000,  FPL  Group,  Inc.  (FPL  Group),  on 
behalf  of  itself  and  its  public  utility 
affiliates,  and  Entergy  Corporation 
(Entergy),  on  behalf  of  itself  and  its 
public  utiUty  affiliates,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  FPL 
Group  and  Entergy  will  become  wholly- 
owned  subsidiaries  of  a  newly  formed 
holding  company  (the  Merged 
Company).  FPL  Group,  through  its 
subsidiaries  and  affiliates,  ovms  and 
operates  facilities  for  the  generation  and 
transmission  of  electricity  throughout 
most  of  the  east  and  lower  west  coasts 
of  Florida.  Entergy,  through  its 


subsidiaries  and  affiliates,  owns  and 
operates  facilities  for  the  generation  and 
transmission  of  electricity  in  Arkansas, 
Louisiana,  Mississippi,  and  Texas.  Both 
FPL  Group  and  Entergy  also  indirectly 
own  and  operate  independent  power 
projects  throughout  the  United  States. 

The  proposed  merger  of  FPL  Group 
and  Entergy  involves  the  indirect 
transfer  of  control  over  all  jurisdictional 
facilities  owned  and  operated  by  the 
FPL  Group  and  Entergy  subsidiaries  and 
affiliates.  The  proposed  merger  will  be 
accomplished  through  a  merger  of  FPL 
Group  and  Entergy  with  and  into 
subsidiaries  of  the  Merged  Company, 
with  FPL  Group  and  Entergy  being  the 
surviving  companies.  As  a  result,  each 
share  of  FPL  Group  common  stock 
(other  than  shares  held  by  FPL  Group, 
Entergy,  or  the  Merged  Company)  will 
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be  converted  into  the  right  to  receive 
one  share  of  the  Merged  Company 
common  stock  and  each  outstanding 
share  of  Entergy  common  stock  (other 
than  shares  held  by  FPL  Group,  Entergy, 
or  the  Merged  Company)  will  be 
converted  into  the  right  to  receive  0.585 
of  a  share  of  the  Merged  Company 
common  stock. 

Pursuant  to  18  CFR  388.112, 
Applicants  request  confidential 
treatment  of  the  Competitive  Analysis 
Screening  model  (CASm)  submitted  by 
William  H.  Hieronymus  and  J.  Stephen 
Henderson,  witnesses  in  support  of 
Applicants.  The  CASm  is  a  proprietary 
computer  model  used  by  Dr. 
Hieronymus  and  Dr.  Henderson  to 
conduct  their  competitive  analyses. 

Comment  date:  January  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PPL  Montour,  LLC 

[Docket  No.  EGOl-36-000) 

Take  notice  that  pn  November  29, 
2000,  PPL  Montour,  LLC  tendered  for 
filing  an  Application  for  New 
Determination  of  Exempt  Wholesale 
Generator  Status. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Duke  Energy  Lee,  LLC 

[Docket  No.  EGOl-37-OOOl 

Take  notice  that  on  November  30, 
2000,  Duke  Energy  Lee,  LLC  {Duke  Lee) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  Part  365  of  the 
Commission's  regulations.  Duke  Lee  is  a 
Delaware  limited  liability  company  that 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and  operating 
all  or  part  of  one  or  more  eligible 
facilities  to  be  located  in  Lee  County, 
Illinois.  The  eligible  facilities  will 
consist  of  an  approximately  640  MW 
natural  gas-fired,  simple  cycle  electric 
generation  plant  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholesale. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


4.  ISO  New  England  Inc. 

[Docket  No.  ELOO-62-014] 

Take  notice  that  on  December  1,  2000, 
ISO  New  England  Inc.  filed  a  revised 
implementation  plan  for  the  Congestion 
Management  and  Multi-Settlement 
Systems. 

Comment  date:  January  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  MidAmerican  Energy  Company 

(Docket  No.  EROl-522-OOOj 

Take  notice  that  on  November  29, 
2000,  MidAmerican  Energy  Company 
(MidAmerican)  tendered  for  filing  a 
Wholesale  Market-Based  Rate  Tariff  and 
a  pro  forma  Service  Agreement.  In 
addition,  MidAmerican  tendered  for 
filing  certain  modifications  to  its 
currently-effective  Power  Sales  Tariff. 

MidAmerican  seeks  an  effective  date 
of  December  1,  2000  for  all  of  the  tariff 
sheets  submitted  with  this  filing. 

MidAmerican  states  that  its 
Wholesale  Market  Based  Rate  Tariff  and 
pro  forma  Service  Agreement,  are  being 
filed  in  order  to  conform  to  a  pro  forma 
tariff  prepared  by  a  group  of 
representatives  from  various  segments 
of  the  electric  industry.  MidAmerican 
states  that  it  does  not  proposed  to 
eliminate  its  currently  effective  Power 
Sales  Tariff  which  permits  sales  of 
power  at  market  based  rates.  However, 
MidAmerican  proposed  to  revise  the 
Power  Sales  Tariff  to  provide  that 
MidAmerican  will  offer  service  under 
that  tariff  only  to  customers  that  (1) 
have  an  existing  service  agreement 
under  the  Power  Sales  Tariff  (until  the 
agreement  expires)  or  (2)  wish  to 
purchase  power  from  MidAmerican,  but 
do  not  wish  to  sell  power  to 
MidAmerican. 

Copies  of  this  filing  have  been  sent  to 
the  Iowa  Utilities  Board,  Illinois 
Commerce  Conmiission  and  South 
Dakota  Public  Utility  Commission. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Otter  Tail  Power  Company 

[Docket  No.  RTOl-63-OOll 

Take  notice  that  on  November  27, 
2000,  Otter  Tail  Power  Company 
tendered  for  filing  an  Amendment  to  its 
Order  No.  2000  compliance  filing. 

Comment  date:  December  18,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Nevada  Power  Company 
[Docket  No,  EROO-2 01 5-004] 
Sierra  Pacific  Power  Company 

[Docket  No.  EROO-201 8-004] 

Take  notice  that  on  December  1,  2000, 
Nevada  Power  Company  and  Sierra 
Pacific  Power  Company  tendered  for 
filing  their  compliance  filing  in  the 
above-captioned  dockets. 

This  filing  has  been  served  on  all 
parties  on  the  official  service  list  in  this 
proceeding. 

Comment  date;  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Hudson  Gas  &  Electric 
Corporation 

Consolidated  Edison  Company  of  New 
York,  Inc., 

Long  Island  Light  Company 

New  York  State  Electric  &  Gas 
Corporation 

Niagara  Mohawk  Power  Corporation 

Power  Authority  of  the  State  of  New 
York 

Orange  and  Rockland  Utilities,  Inc. 

Rochester  Gas  and  Electric  Corporation 

Docket  Nos.  ER97-1523-057,  OA97-470- 
053,  ER97-4234-051,  (not  consolidated) 

Take  notice  that  on  November  28, 
2000,  the  Members  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  New  York  State,  formerly 
know  as  the  Member  Systems  of  the 
New  York  Power  Pool  (Member 
Systems),  tendered  for  filing  a 
compliance  report  disclosing  TSC 
refunds  made  pursuant  to  the  Joint  Offer 
of  Settlement  of  November  17, 1999. 
The.Member  Systems  state  that  these 
refunds  have  been  made  in  compliance 
with  the  Commission's  July  31,  2000 
letter  order  in  this  proceeding. 

A  copy  of  this  filing  was  served  upon 
all  persons  in  the  Commission's  official 
service  list(s)  in  the  captioned 
proceeding(s),  and  the  respective 
electric  utility  regulatory  agencies  in 
New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  December  19.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Williams  Generating  Company- 
Hazelton 

[Docket  No.  ER97-4587-002] 

Take  notice  that  on  November  29, 
2000,  Williams  Generating  Company- 
Hazelton  (WGCH)  a  power  marketer 
selling  electric  power  at  wholesale 
pursuant  to  market-based  rate  authority 
granted  to  it  by  the  Federal  Energy 


Regulatory  Commission  tendered  for 
filing  an  updated  market  power  analysis 
in  compliance  with  the  Commission's 
October  23,  1997  letter  order  in  Docket 
No.  ER97-4587. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  ER98-3594-006) 

Take  notice  that  on  December  1,  2000, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  report 
prepared  by  the  ISO's  Department  of 
Market  Analysis  entitled  "The  Firm 
Transmission  Rights  Market:  Review  of 
the  First  Nine  Months  of  Operation, 
February  1.  2000 — October  31,  2000" 
and  a  document  prepared  by  the  ISO's 
Market  Surveillance  Committee  entitled 
"An  Assessment  of  the  February 
through  October  2000  California  ISO 
Firm  Transmission  Rights  Market."  This 
filing  was  submitted  in  compliance  with 
the  Commission's  May  3,  1999  and 
August  2,  1999  Orders  in  the  above- 
captioned  proceedings. 

The  ISO  has  served  these  docimients 
upon  each  person  on  the  official  service 
list  in  the  above-captioned  proceeding. 
These  documents  are  also  being  posted 
on  the  ISO's  internet  Home  Page. 
www.caiso.com. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  EROO-3591-000,  EROO-3591- 
001,  EROO-3591-004,  EROO-1969-005] 

Take  notice  that  on  November  30, 
2000,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  tendered 
for  filing  a  request  for  leave  to  submit 
Alternative  Compliance  Filing  in  the 
above-captioned  proceedings.  The 
NYISO  was  required  to  submit  this 
compliance  filing  pursuant  to  New  York 
Independent  System  Operator  Inc.,  93 
FERCH  61,142(2000). 

A  copy  of  this  filing  was  served  upon 
all  parties  in  the  above-referenced 
dockets. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Sierra  Pacific  Power  Company  and 
Nevada  Power  Company 

[Docket  No.  EROO-3 168-002] 

Take  notice  that  on  November  29, 
2000,  Sierra  Pacific  Power  Company 
and  Nevada  Power  Company  tendered 


for  filing  their  compliance  filing  in  the 
above-captioned  docket. 

This  filing  has  been  served  on  all 
parties  on  the  official  service  list  in  this 
proceeding. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Westmoreland-LG&E  Partners 
(Roanoke  Valley  1} 

[Docket  No.  EROl-538-000] 

Take  notice  that  on  November  30. 
2000,  Westmoreland-LGScE  Partners 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  Regulations,  the 
Third  Amendment  and  Restatement  of 
the  Power  Purchase  and  Operating 
Agreement  By  and  Between 
Westmoreland-LG&E  Partners  as 
Successor  in  Interest  to  Beckley 
Cogeneration  Company  and  Virginia 
Electric  and  Power  Company  for  sales 
from  its  Roanoke  Valley  I  (ROVA  I) 
facility  entitled  First  Revised  Rate 
Schedule  FERC  No  1.  Westmoreland- 
LG&E  Partners  have  requested  certain 
waivers  of  the  Commission's 
regulations. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  EROl-539-000] 

Take  notice  that  on  November  30, 
2000,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  an 
executed  service  agreement  for  short- 
term  firm  point  to  point  transmission 
'  service  imder  the  terms  of  PNM's  Open 
Access  Transmission  Tariff  (OATT) 
with  El  Paso  Merchant  Energy,  L.P.  (El 
Paso),  dated  November  7,  2000.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Copies  of  the  filing  have  been  sent  to 
El  Paso  and  to  the  New  Mexico  F*ublic 
Regulation  Commission. 

Comment  date:  December  21 ,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER01-54(M)00] 

Take  notice  that  on  November  30, 
2000,  on  behalf  of  WPS  Resources 
Operating  Companies  (WPSR), 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  a  service 
agreement  between  WPSC  and  Stratford 
Water  and  Electric  Utility 
(STRATFORD).  Service  Agreement  No. 
11  provides  service  to  STRATFORD, 


under  WPSC's  W-IA  full  requirements 
tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon 
STRATFORD  and  to  the  State 
Commissions  where  WPSC  serves  at 
retail. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Jersey  Central  Power  &  Light 
Company 

Metropolitan  Edison  Company 

Pennsylvania  Electric  Company 

[Docket  No.  EROl-541-000) 

Take  notice  that  on  November  30, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Service 
Agreement  between  GPU  Energy  and  El 
Paso  Power  Services  Company  (now  El 
Paso  Merchant  Energy,  L.P.).  FERC 
Electric  Rate  Schedule,  Second  Revised 
Volume  No.  5,  Service  Agreement  No. 
19. 

GPU  Energy  requests  that  cancellation 
be  effective  the  29th  dav  of  January 
2001. 

Comment  date:  E)ecember  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Sn  Capital  Company 

[Docket  No.  EROl-542-000] 

Take  notice  that  on  November  29, 
2000,  STI  Capital  Company.  (STI), 
•  tendered  for  filing  with  the  Commission 
an  application  for  acceptance  of  STTs 
Tariff  FERC  Electric  No.  1;  the  granting 
of  certain  blanket  approvals  including 
authority  to  sell  electricity  at  market- 
based  rates  and  the  waiver  of  certain 
Commission  Regulations.  STI  intends  to 
engage  in  wholesale  electric  power  sales 
fix)m  the  York  facility  that  currently  is 
owned  by,  and  being  transferred  fit)m. 
Solar  Turbines  Incorporated. 

Comment  date:  December  21.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  &  Light  Company 
and  Entergy  Services,  Inc. 

[Docket  No.  EROl-543-000] 

Take  notice  that  on  November  30, 
2000.  Florida  Power  &  Light  Company 
(FPL)  and  Entergy  Services,  Inc.,  on 
behalf  of  the  Entergy  Operating 
Companies  (the  Entergy  Operating 
Companies  are  Entergv*  Arkansas,  Inc., 
Entergj'  Gulf  States.  Inc.,  Entergy 
Louisiana.  Inc..  Entergy  Mississippi, 
Inc.,  and  Entergy  New  Orleans,  Inc.) 
(collectively,  Applicants)  tendered  for 
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filing  a  System  Integration  Agreement  to 
take  effect  upon  the  consununation  of 
the  proposed  merger  of  FPL  Group,  Inc., 
parent  company  of  FPL,  and  Entergy 
Corporation,  parent  company  of  the 
Entergy  Operating  Companies. 

Applicants  state  that  they  have  served 
a  copy  of  the  filing  on  the  regulators  of 
FPL  and  the  Entergy  Operating 
Companies. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cook  Inlet  Power,  LP 

(Docket  No.  EROl-544-OOOl 

Take  notice  that  on  November  30, 
2000.  Cook  Inlet  Power.  LP  (Cook  Inlet 
LP)  tendered  for  filing  a  petition  for 
Commission  acceptance  of  Cook  Inlet 
LP  Rate  Schedule  FERC  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Cook  Inlet  LP  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Cook 
Inlet  LP  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duke  Energy  Lee,  LLC 

[Docket  No.  EROl-545-OOOl 

Take  notice  that  on  November  30. 
2000,  Duke  Energy  Lee,  LLC  (Duke  Lee), 
tendered  for  filing  piu-suant  to  Section 
205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff  No.  1. 

I>uke  Lee  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market -based  rates,  together 
with  certain  waivers  and  preapprovals. 
Duke  Lee  also  seeks  authority  to  sell, 
assign,  or  transfer  transmission  rights 
that  it  may  acquire  in  the  course  of  its 
marketing  activities. 

Duke  Lee  seeks  an  effective  date  sixty 
(60)  days  from  the  date  of  filing  for  its 
proposed  rate  schedules. 

Comment  date:  December  21.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  MidAmerican  Energy  Company 

[Docket  No.  EROl-548-OOOl 

Take  notice  that  on  November  30. 
2000.  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  two  (2)  Firm 
Transmission  Service  Agreement 
entered  into  by  MidAmerican,  as 
transmission  provider,  and  Ameren 
Energy  Marketing  Company,  as 


wholesale  merchant.  Each  Agreement  is 
dated  November  9,  2000  and  has  been 
entered  into  pursuant  to  MidAmerican 's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  November  9,  2000  for  each 
Agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Illinois  Power  Company 

[Docket  No.  EROl-549-000] 

Take  notice  that  on  December  1.  2000, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
with  the  Commission  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  with  Upper 
Peninsula  Power  Company  (UPPC) 
entered  into  pursuant  to  Illinois  Power's 
Open  Access  Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  November  3.  2000,  for  the 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

Illinois  Power  has  served  a  copy  of 
the  filing  on  UPPC. 

Comment  date:  December  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Entergy  Services,  Inc. 

[Docket  No.  EROl-550-000] 

Take  notice  that  on  December  1.  2000. 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  Cottonwood  Energy 
Company  L.P.  (Cottonwood),  and  a 
Generator  Imbalance  Agreement  with 
Cottonwood. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Western  Systems  Power  Pool,  Inc. 

[Docket  No.  EROl-55 1-000) 

Take  notice  that  on  December  1,  2000, 
the  Western  Systems  Power  Pool 
(WSPP)  tendered  for  filing  further 
updates  and  correct  aspects  of  the  WSPP 
Agreement. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-553-000] 

Take  notice  that  on  December  1 ,  2000, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power),  tendered  for 
filing  an  amendment,  "Rider  SB1286 
For  Resale  Service  to  Virginia  Municipal 
Electric  Association  No.  1  under 
Schedule  VMEA-RS"  (the  Rider),  to  the 
Agreement  for  the  Purchase  of 
Electricity  for  Resale  Between  Dominion 
Virginia  Power  and  Virginia  Municipal 
Electric  Association  Number  1  (VMEA) 
dated  as  of  January  12,  1989,  First 
Revised  Rate  Schedule  FERC  No.  109. 
The  Rider  reflects  Senate  Bill  1286 
passed  by  the  1999  Virginia  General 
Assembly  which  provides  for  the 
elimination  of  the  gross  receipts  tax  and 
the  imposition  of  the  Virginia  state 
income  tax  effective  January  1,  2001. 

Dominion  Virginia  Power  requests 
that  the  Rider  become  effective  January 
1,2001. 

Dominion  Virginia  Power  states  that 
copies  of  the  filing  have  been  served 
upon  VMEA  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
"  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shovdd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  |r., 

Acting  Secretary. 

[FR  Doc.  00-31702  Filed  12-12-00;  8:45  am] 
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[Docket  No.  ER01 -174-000] 

Lighthouse  Energy  Trading  Company, 
Inc.;  Notice  of  issuance  of  Order 

December  7,  2000. 

Lighthouse  Energy  Trading  Company, 
Inc.  (LETC)  submitted  for  filing  a  rate 
schedide  under  which  LETC  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  LETC 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
LETC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  LETC. 

On  December  1,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 
Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  LETC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comnussion,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  LETC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  LETC's  issuances  of 
securities  or  assimiptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
2,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
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/www. fere. fed.  us/online/rims.btm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  00-31691  Filed  12-12-00;  8:45  am] 
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WFEC  Genco,  L.L.P. 
Issuance  of  Order 


Notice  of 


December  7,  2000. 

WFEC  Genco,  L.L.P.  (WFEC) 
submitted  for  filing  a  rate  schedule 
under  which  WFEC  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
WFEC  also  requested  waiver  of  various 
Commission  regulations.  In  particiUar, 
WFEC  requested  that  the  Commission 
grant  blaiiket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  WFEC. 

On  November  30,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Taiim  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  WFEC  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  WFEC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
secmity  of  another  person;  provided 
that  such  issuance  or  assmnption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  apphcant.  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Conomission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  WFEC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is  January 
2,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  internet  at  http:/ 
/www. fere. fed. us/onhne/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  00-31690  Filed  12-12-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

December  8,  2000. 

The  following  notice  of  meeting  is 
pubhshed  pursuant  to  Section  3(a)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  December  15,  2000, 
10:00  a.m. 

PLACE:  Room  2C,  888  First  Street.  N.E.. 

Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

•  Docket  Nos.  ELOO-95-000,  002  and 
003,  San  Diego  Gas  &  Electric  Company 
V.  Sellers  of  Energy  and  Ancillary 
Services  Into  Markets  Operated  by  the 
California  Independent  System  Operator 
and  the  California  Power  Exchange 

•  Docket  Nos.  ELOO-98-000,  002  and 
003,  Investigation  of  Practices  of  the 
California  Independent  System  Operator 
and  the  California  Power  Exchange 

•  Docket  No.  ELOO-107-000,  Public 
Meeting  in  San  Diego,  California 

•  Docket  No.  ELOO-97-000.  Reliant 
Energy  Power  Generation,  Inc.,  Djmegy 
Power  Marketing.  Inc.  and  Southern 
Energy  California,  L.L.C.  v.  California 
Independent  System  Operator 
Corporation 

•  Docket  No.  ELOO-104-000, 
California  Electricity  Oversight  Board  v. 
All  Sellers  of  Energy  and  Ancillary 
Services  Into  the  Energy  and  Ancillary 
Services  Markets  Operated  by  the 
California  Power  Exchange 

•  Docket  No.  ELOl-1-000,  California 
Municipal  Utilities  Association  v.  All 
Jurisdictional  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange 

•  Docket  No.  ELO 1-2-000, 
Califomians  for  Renewable  Energy,  Inc. 
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V.  Independent  Energy  Producers,  Inc. 
and  All  Sellers  of  Energy  and  Ancillary 
Services  Into  Markets  Operated  by  the 
California  Independent  System  Operator 
and  the  California  Power  Exchange:  All 
Scheduling  Coordinators  Acting  on 
Behalf  of  the  Above  Sellers;  California 
Independent  System  Operator 
Corporation  and  California  Power 
Exchange 

•  Docket  No.  ELOl-10-000,  Puget 
Sound  Energy,  Inc.  v.  All  Jurisdictional 
Sellers  of  Energy  and/or  Capacity  at 
Wholesale  Into  Electric  Energy  and/or 
Capacity  Markets  in  the  Pacific 
Northwest,  Including  Parties  to  the 
Western  System  Power  Pool  Agreement 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31883  Filed  12-11^0;  11:44 

am] 

BILLING  C00€  e717-01-P 


ENVIRONME^^'AL  PROTECTION 
AGENCY 

[OPPTS-00302:  FRL-6752-51 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  (AEGLs)  for 
{Hazardous  Substances;  Proposed 
AEGL  Values 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  National  Advisory 
Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee)  is 
developing  AEGLs  on  an  ongoing  basis 
to  provide  Federal,  State,  and  local 
agencies  with  information  on  short-term 
exposures  to  hazardous  chemicals.  This 
notice  provides  AEGL  values  and 
Executive  Summaries  for  7  chemicals 
for  public  review  and  comment. 
Comments  are  welcome  on  both  the 
AEGL  values  in  this  notice  and  the 
Technical  Support  Documents  placed  in 
the  public  version  of  the  official  record 
for  these  7  chemicals. 
DATES:  Comments,  identified  by  the 
docket  control  number  OPPTS-00302, 
must  be  received  by  EPA  on  or  before 
January  12,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 


that  you  identify  docket  control  number 
OPPTS-00302  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404  and  TDD:  (202) 
554-055;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  cont^: 
Paul  S.  Tobin,  Designated  Federal 
Officer  (DFO).  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  (7406), 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-1736;  e-mail  address: 
tobin.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  general 
public  to  provide  an  opportunity  for 
review  and  comment  on  "Proposed" 
AEGL  values  and  their  supporting 
scientific  rationale.  This  action  may  be 
of  particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  and  local 
agencies  and  private  organizations,  may 
adopt  the  AEGL  values  for  their 
programs.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00302.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  infonnation 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

3.  Fax-on-Demand.  You  may  request 
to  receive  a  faxed  copy  of  the 
document(s)  by  using  a  faxphone  to  call 
(202)  401-0527  and  select  the  item 
number  4800  for  an  index  of  the  items 
available  by  fax-on-demand  in  this 
category,  or  select  the  item  nujnber  for 
the  document  related  to  the  chemical(s) 
identified  in  this  docimient  as  listed  in 
the  chemical  table  in  Unit  III.  You  may 
also  follow  the  automated  menu. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-00302  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  (Note:  for 
express  delivery,  please  see  "In  person 
or  by  courier"  in  this  unit). 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Doctmient 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  nimiber  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 


to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
numbers  OPPTS-00302.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docmnent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  official 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu- 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  that  you  used 
that  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
this  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimaent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
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response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 

citation. 

n.  Background 

A.  Introduction 

EPA's  Office  of  Prevention.  Pesticides 
and  Toxic  Substances  (OPPTS)  provided 
notice  on  October  31. 1995  (60  FR 
55376)  (FRL-4987-3)  of  the 
establishment  of  the  NAC/AEGL 
Committee  with  the  stated  charter 
objective  as  "the  efficient  and  effective 
development  of  Acute  Exposure 
Guideline  Levels  (AEGLs)  and  the 
preparation  of  supplementary 
qualitative  information  on  the 
hazardous  substances  for  federal,  state, 
and  local  agencies  and  organizations  in 
the  private  sector  concerned  with 
[chemical]  emergency  planning, 
prevention,  and  response."  The  NAG/ 
AEGL  Committee  is  a  discretionary 
Federal  advisory  committee  formed 
with  the  intent  to  develop  AEGLs  for 
chemicals  through  the  combined  efforts 
of  stakeholder  members  from  both  the 
public  and  private  sectors  in  a  cost- 
effective  approach  that  avoids 
duplication  of  efforts  and  provides 
uniform  values,  while  employing  the 
most  scientifically  soxmd  methods 
available.  An  initial -priority  list  of  85 
chemicals  for  AEGL  development  was 
published  in  the  Federal  Register  of 
May  21,  1997  (62  FR  27734)  (FRL-5718- 
9).  This  list  is  intended  for  expansion 
and  modification  as  priorities  of  the 
stakeholder  member  organizations  are 
further  developed.  While  the 
development  of  AEGLs  for  chemicals 
are  currently  not  statutorily  based,  at 
lease  one  rulemaking  references  their 
planned  adoption.  The  Clean  Air  Act 
and  Amendments  Section  112{r)  Risk 
Management  Program  states,  "EPA 
recognizes  potential  limitations 
associated  with  the  Emergency 
Response  Planning  Guidelines  and 
Level  of  Concern  and  is  working  with 
other  agencies  to  develop  AEGLs.  When 
these  values  have  been  developed  and 
peer-reviewed,  EPA  intends  to  adopt 
them,  through  rulemaking,  as  the  toxic 
endpoint  for  substances  under  this  rule 
(see  61  FR  31685)."  It  is  believed  that 
other  Federal  and  State  agencies  and 
private  organizations  will  also  adopt 
AEGLs  for  chemical  emergency 
programs  in  the  futiu-e. 

B.  Characterization  of  the  AEGLs 

The  AEGLs  represent  threshold 
exposure  limits  for  the  general  public 
and  are  applicable  to  emergency 
exposiu^  periods  ranging  from  10 
minutes  to  8  hours.  AEGL-2  and  AEGL- 
3  levels,  and  AEGL-1  levels  as 


appropriate,  will  be  developed  for  each 
of  five  exposure  periods  (10  and  30 
minutes.  1  hour.  4  hours,  and  8  hours) 
and  will  be  distinguished  by  varying 
degrees  of  severity  of  toxic  effects.  It  is 
believed  that  the  recommended 
exposure  levels  are  applicable  to  the 
general  population  including  infants 
and  children,  and  other  individuals  who 
may  be  sensitive  and  susceptible.  The 
AEGLs  have  been  defined  as  follows: 

•  AEGL-1  is  the  airborne 
concentration  (expressed  as  parts  per 
million  (ppm)  or  milligram/meter  cube 
(mg/m3)  of  a  substance  above  which  it 
is  predicted  that  the  general  population, 
including  susceptible  individuals,  could 
experience  notable  discomfort, 
irritation,  or  certain  asymptomatic,  non- 
sensory  effects.  However,  the  effects  are 
not  disabling  and  are  transient  and 
reversible  upon  cessation  of  exposure. 

•  AEGL-2  is  the  airborne 
concentration  (expressed  as  ppm  or  mg/ 
m3)  of  a  substance  above  which  it  is 
predicted  that  the  general  population, 
including  susceptible  individuals,  could 
experience  irreversible  or  other  serious, 
long-lasting  adverse  health  effects,  or  an 
impaired  ability  to  escape. 

•  AEGL-3  is  the  airborne 
concentration  (expressed  as  ppm  or  mg/ 
m3)  of  a  substance  above  which  it  is 
predicted  that  the  general  population, 
including  susceptible  individuals,  could 
experience  life-threatening  health 
effects  or  death. 

Airborne  concentrations  below  the 
AEGL-1  represent  exposure  levels  that 
could  produce  mild  and  progressively 
increasing  odor,  taste,  and  sensory 
irritation,  or  certain  non-symptomatic, 
non-sensory  effects.  With  increasing 
airborne  concentrations  above  each 
AEGL  level,  there  is  a  progressive 
increase  in  the  likelihood  of  occurrence 
and  the  severity  of  effects  described  for 
each  corresponding  AEGL  level. 
Although  the  AEGL  values  represent 
threshold  levels  for  the  general  public, 
including  sensitive  subpopulations.  it  is 
recognized  that  certain  individuals, 
subject  to  unique  or  idiosyncratic 
responses,  could  experience  the  effects 
described  at  concentrations  below  the 
corresponding  AEGL  level. 

C.  Development  of  the  AEGLs 

The  NAC/AEGL  Committee  develops 
the  AEGL  values  on  a  chemical-by- 
chemical  basis.  Relevant  data  and 
information  are  gathered  from  all  known 
sources  including  pubUshed  scientific 
literature,  State  and  Federal  agency 
publications,  private  industry,  public 
databases,  and  individual  experts  in 
both  the  public  and  private  sectors.  All 
key  data  and  information  are 
summarized  for  the  NAC/AEGL 
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Committee  in  draft  form  by  Oak  Ridge 
National  Laboratories  together  with 
"draft"  AEGL  values  prepared  in 
conjunction  with  NAC/AEGL 
Committee  members.  Both  the  "draft" 
AEGLs  and  "draft"  technical  support 
docxmients  are  reviewed  and  revised  as 
necessary  by  the  NAC/AEGL  Committee 
members  prior  to  formal  committee 
meetings.  Following  deliberations  on 
the  AEGL  values  and  the  relevant  data 
and  information  for  each  chemical,  the 
NAC/AEGL  Committee  attempts  to 
reach  a  consensus.  Once  the  NAC/AEGL 
Committee  reaches  a  consensus,  the 
values  are  considered  "Proposed" 
AEGLs.  The  Proposed  AEGL  values  and 
the  accompanying  scientific  rationale 
for  their  development  are  the  subject  of 
this  notice. 

In  this  docimient,  the  NAC/AEGL 
Committee  is  publishing  proposed 
AEGL  values  and  the  accompanying 
scientific  rationale  for  their 
development  for  7  hazardous 
substances.  These  values  represent  the 
fourth  set  of  exposure  levels  proposed 
and  published  by  the  NAC/AEGL 
Committee.  EPA  published  the  first 
"Proposed"  AEGLs  for  12  chemicals 
from  the  initial  priority  list  in  the 
Federal  Register  of  October  30,  1997  (62 
FR  58840-58851)  (FRL-5737-3);  for  10 
chemicals  in  the  Federal  Register  of 
March  15,  2000  (65  FR  14186-14196) 
(FRL-6492-4);  and  for  14  chemicals  in 
the  Federal  Register  of  June  23,  2000 
(65  FR  39263-39277)  (FRL-6591-2)  in 
order  to  provide  an  opportunity  for 
public  review  and  comment.  In 
developing  the  proposed  AEGL  values, 
the  NAC/AEGL  Committee  has  followed 
the  methodology  guidance  Guidelines 
for  Developing  Community  Emergency 
Exposure  Levels  for  Hazardous 
Substances,  published  by  the  National 
Research  Council  of  the  National 
Academy  of  Sciences  (NRC/NAS)  in 
1993.  The  term  Community  Emergency 
Exposure  Levels  (CELLS)  is 
synonjrmous  with  AEGLs  in  every  way. 
The  NAC/AEGL  Committee  has  adopted 
the  term  Acute  Exposure  Guideline 
Levels  to  better  connote  the  broad 
application  of  the  values  to  the 
population  defined  by  the  NAS  and 
addressed  by  the  NAC/AEGL 
Committee.  The  NAC/AEGL  Conmiittee 
invites  public  comment  on  the  proposed 
AEGL  values  and  the  scientific  rationale 
used  as  the  basis  for  their  development. 

Following  public  review  and 
comment,  the  NAC/AEGL  Committee 
will  reconvene  to  consider  relevant 
comments,  data,  and  information  that 
may  have  an  impact  on  the  NAC/AEGL 
Committee's  position  and  will  again 
seek  consensus  for  the  establishment  of 
Interim  AEGL  values.  Although  the 


Interim  AEGL  values  will  be  available  to 
Federal,  State,  and  local  agencies  and  to 
organizations  in  the  private  sector  as 
biological  reference  values,  it  is 
intended  to  have  them  reviewed  by  a 
subcommittee  of  the  NAS.  The  NAS 
subcommittee  will  serve  as  a  peer 
review  of  the  Interim  AEGLs  and  as  the 
final  arbiter  in  the  resolution  of  issues 
regarding  the  AEGL  values,  and  the  data 
and  basic  methodology  used  for  setting 
AEGLs.  Following  concurrence,  "Final" 
AEGL  values  will  be  published  under 
the  auspices  of  the  NAS. 

m.  List  of  Chemicals 

On  behalf  of  the  NAC/AEGL 
Committee,  EPA  is  providing  an 
opportunity  for  public  comment  on  the 
i^GLs  for  the  7  chemicals  identified  in 
Table  1.  Table  1  also  provides  the  fax- 
on-demand  item  number  for  the 
chemical  specific  docvunents,  which 
may  be  obtained  as  described  in  Unit 
l.B. 

A.  Fax-On-Demand  Table 


Table  1 .— Fax-On-Demand 

Fax-On- 

CAS  No. 

Chemical  name 

Demand 
Item  no. 

75-44-5  

Phosgene  

4862 

78-82-0  

Isobutyronitrile  .... 

4869 

107-12-0  .... 

Propionitrile  

4877 

126-98-7  .... 

Methacrylonitrile  .. 

4888 

7790-  91-2 

Chlorine  trifluoride 

4922 

151-56-4  .... 

Ethylenlmine  

4890 

75-55-8  

Propytenimine  

4863 

B.  Executive  Summaries 

The  following  are  executive 
summaries  from  the  chemical  specific 
Technical  Support  Documents  (which 
may  be  obtained  as  described  in  Unit 
l.B.  and  III.)  that  support  the  NAC/ 
AEGL  Committee's  development  of 
AEGL  values  for  each  chemical 
substance.  This  information  provides 
the  following  information:  A  general 
description  of  each  chemical,  including 
its  properties  and  principle  uses;  a 
summary  of  the  rationale  supporting  the 
AEGL-1,  -2,  and  -3  concentration  levels; 
a  summary  table  of  the  AEGL  values; 
and  a  listing  of  key  references  that  were 
used  to  develop  the  AEGL  values.  More 
extensive  toxicological  information  and 
additional  references  for  each  chemical 
may  be  found  in  the  complete  Technical 
Support  Documents.  Risk  managers  may 
be  interested  in  reviewing  the  complete 
Technical  Support  Document  for  a 
chemical  when  deciding  issues  related 
to  use  of  the  AEGL  values  within 
various  programs. 

1.  Phosgene — i.  Description.  Phosgene 
is  a  colorless  gas  at  ambient  temperatiue 


and  pressure.  Its  odor  has  been 
described  as  similar  to  new-mown  hay. 
Phosgene  is  manufactured  from  a 
reaction  of  carbon  monoxide  and 
chlorine  gas  in  the  presence  of  activated 
charcoal.  The  production  of  dyestuffs, 
isocyanates,  carbonic  acid  esters 
(polycarbonates),  acid  chlorides, 
insecticides,  and  pharmaceutical 
chemicals  requires  phosgene. 

Appropriate  data  were  not  available 
for  deriving  AEGL-1  values  for 
phosgene. 

AEGL-2  values  were  based  on 
chemical  pneumonia  in  rats  (2  ppm  for 
90  minutes)  (Gross  et  al.,  1965).  An 
uncertainty  factor  (UF)  of  3  was  applied 
for  interspecies  extrapolation  since  little 
species  variability  is  observed  both  with 
lethal  and  non  lethal  endpoints  after 
exposure  to  phosgene.  An  UF  of  3  was 
appUed  to  accoimt  for  sensitive  human 
subpopulations  since  the  mechanism  of 
phosgene  toxicity  (binding  to 
macromolecules  and  irritation)  is  not 
expected  to  vary  greatly  between 
individuals  (total  UF  =  10).  The  1.5  horn- 
value  was  then  scaled  to  the  30-minute, 
l-hoiu-,  4-hour,  and  S-hoiu-  AEGL 
exposure  periods,  using  C"  x  t  =  k, 
where  n  =  1  (Haber's  Law)  since  Haber's 
Law  has  been  shown  to  be  valid  for 
phosgene  within  certain  limits.  Haber's 
Law  was  originally  derived  from 
phosgene  data  (USEPA,  August  1986). 
The  30-minute  value  was  also  adopted 
as  the  10-minute  value  since 
extrapolation  would  yield  a  10-minute 
AEGL-2  value  close  to  concentrations 
producing  alveolar  edema  in  rats 
exposed  for  10-minutes  (Diller  et  al., 
1985)  and  may  not  be  protective. 

The  30-minute,  1-hour,  4-hour,  and  8- 
hour  AEGL-3  values  were  based  on  a  30- 
minute  no-effect-level  for  death  in  rats 
(15  ppm)  (Zwart  et  al.,  1990).  An  UF  of 
3  was  applied  for  interspecies 
extrapolation  since  little  species 
variability  is  observed  both  with  lethal 
and  non-lethal  endpoints  after  exposure 
to  phosgene.  An  UF  of  3  was  applied  to 
account  for  sensitive-human 
subpopulations  since  the  mechanism  of 
phosgene  toxicity  (binding  to 
macromolecules  and  irritation)  is  not 
expected  to  vary  greatly  between 
individuals  (total  UF  =  10).  The  value 
was  then  scaled  to  the  1-,  4-,  cmd  8-hour 
AEGL  periods,  using  C"  x  t  =  k,  where 
n  =  1  (Haber's  Law)  since  Haber's  Law 
has  been  shown  to  be  valid  for  phosgene 
within  certain  limits.  Haber's  Law  was 
originally  derived  from  phosgene  data 
(USEPA,  August  1986).  The  10-minute 
AEGL-3  value  was  based  on  a  10-minute 
no-effect-level  for  death  in  rats  and  mice 
(Zwart  et  al.,  1990).  An  UF  of  3  was 
applied  for  interspecies  extrapolation 
since  little  species  variability  is 


observed  both  with  lethal  and  non  lethal 
endpoints  after  exposure  to  phosgene. 
An  UF  of  3  was  applied  to  account  for 
sensitive  human  subpopulations  since 


the  mechanism  of  phosgene  toxicity 
(binding  to  macromolecules  and 
irritation)  is  not  expected  to  vary  greatly 
between  individuals  (total  UF  =  10). 

Table  2.— Phosgene 


The  calculated  values  are  listed  in 
Table  2  below: 


Classification 


AEGL-1  (Nondisabling) 


AEGL-2  (Disabling) 


AEGL-3  (Lethal) 


Summary  of  Proposed  Aegl  Values  for  Phosgene  [ppm  (mg/m3)] 


10-minutes 


NA 


0.60  (2.5) 


3.6  (15) 


NA  means  not  applicable 


|l 

ii.  References,  a.  Diller,  W.  F.,  Bruch, 
J.,  and  Dehnen,  W.  1985.  Pulmonary 
changes  in  rats  following  low  phosgene 
exposure.  Archives  of  Toxicology. 
57:184-190. 

b.  Gross,  P.,  Rinehart,  W.E.,  and 
Hatch,  T.  1965.  Chronic  pneumonitis 
caused  by  phosgene.  Archieves  of 
Environmental  Health.  10:768-775. 

c.  USEPA,  August  1986.  Health 
Assessment  Document  for  Phosgene. 
EPA/600/8-86/022A.  p.  1-4  to  1-5. 

d.  Zwart,  A.,  Arts,  J.H.E.,  Klokman- 
Houweling,  J.M.,  and  Schoen,  E.D.  1990. 
Determination  of  concentration-time- 
mortality  relationships  to  replace  LC50 
values.  Inhalation  Toxicology.  2:105- 
117.  November  1977. 

2.  Isobutyronitrile — i.  Description. 
Isobutyronitrile  is  a  colorless  liquid  at 
ambient  temperature  and  pressure.  It 
has  an  almond-like  odor  and  may  cause 
irritation  or  burning  of  the  eyes  and 
skin.  It  is  metabolized  to  cyanide  in  the 
body  and  signs  of  exposure  may  include 
weakness,  headache,  confusion,  nausea, 
vomiting,  convulsion,  dilated  pupils, 
weak  pulse,  shallow  and  gasping 
breathing,  and  cyanosis  (EPA,  1985). 

Data  were  insufficient  for  derivation 
of  AEGL-1  values  for  isobutyronitrile. 

The  AEGL-2  was  based  on  a  no-effect- 
level  from  a  developmental  toxicity 
study  in  rats  (100  ppm,  6  hour/day,  days 
6-20  of  gestation)  (Saillenfait  et  al.. 


30-minutes 


NA 


0.60  (2.5) 


1.5(6.2) 


1-hour 


NA 


0.30(1.2) 


0.75  (3.1) 


4-hours 


NA 


0.080  (0.33) 


0.20  (0.82  ) 


8-hours 


NA 


0.040  (0.16) 


0.090  (0.34 ) 


Endpoint/Refefence 


NA 


Chemical  pneumonia  rats  (Gross  et 
al.,  1965) 


30-minute  r  10-minute  no-effect-level 
for  death  in  rats  (Zwart  et  al., 
1990) 


1993).  Although  no  interspecies 
information  concerning  isobutyronitrile 
toxicity  was  available,  data  from  another 
nitrile  (methacrylonitrile)  suggest  that 
the  rat  is  not  the  most  sensitive  species. 
Therefore,  an  interspecies  UF  of  10  will 
be  applied.  In  the  absence  of  chemical- 
specific  data  and  since  much  of  the 
acute  toxicity  of  nitriles  is  due  to 
cyanide,  the  intraspecies  UF  will  be  the 
same  as  that  used  in  the  derivation  of 
hydrogen  cyanide  AEGL-2  values  (NAC/ 
AEGL  Committee,  1997).  Thus,  an  UF  of 
3  will  be  applied  to  account  for 
sensitive  individuals  since  human 
accidental  and  occupational  exposures 
suggest  little  intraindividual  variability 
of  hydrogen  cyanide  toxicity  (NAC/ 
AEGL  CommitteiB,  1997).  Therefore,  the 
total  UF  is  30.  The  concentration-time 
relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k  (ten 
Berge  et  al.,  1986).  Since  much  of  the 
acute  toxicity  of  isobutyronitrile  is 
thought  to  be  due  to  cyanide,  the 
empirically  derived  chemical-specific 
value  of  n  =  2.6  derived  from  cyanide 
rat  lethality  data)  (NAC/AEGL 
Committee,  1997)  will  be  used  for 
scaling  the  AEGL  values  for 
isobutyronitrile  across  time. 

The  AEGL-3  was  based  on  a  estimated 
no-effect-lf  vel  for  death  in  rats  (1/3  of 
the  1-hour  LC50:  1,800  ppm  +  3  =  600 

Table  3.— Isobutyronitrile 


ppm)  (Eastman  Kodak  Co.,  1986a). 
Although  no  interspecies  information 
concerning  isobutyronitrile  toxicity  was 
available,  data  from  another  nitrile 
(methacrylonitrile)  suggest  that  the  rat  is 
not  the  most  sensitive  species. 
Therefore,  an  interspecies  UF  of  10  will 
be  applied.  In  the  absence  of  chemical- 
specific  data  and  since  much  of  the 
acute  toxicity  of  nitriles  is  due  to 
cyanide,  the  intraspecies  UF  will  be  the 
same  as  that  used  in  the  derivation  of 
hydrogen  cyanide  AEGL-3  values  (NAC/ 
AEGL  Committee,  1997).  Thus,  an  UF  of 
3  will  be  applied  to  accoimt  for 
sensitive  individuals  since  human 
accidental  and  occupational  exposures 
suggest  little  intraindividual  variability 
of  hydrogen  cyanide  toxicity  (NAC/ 
AEGL  Committee,  1997).  Therefore,  the 
total  UF  is  30.  The  concentration-time 
relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k  (ten 
Berge  et  al.,  1986).  Since  much  of  the 
acute  toxicity  of  isobutyronitrile  is 
thought  to  be  due  to  cyanide,  the 
empirically  derived  chemical -specific 
value  of  n  =  2.6  (derived  from  cyanide 
rat  lethality  data,  (NAC/AEGL 
Committee,  1997)  will  be  used  for 
scaling  the  AEGL  values  for 
isobutyronitrile  across  time. 

The  calculated  values  are  listed  in 
Table  3  below: 


Summary  of  Proposed  AEGL  Values  for  Isobutyronitrile  [ppm  (mg/m3)] 


Classification 

10-minutes 

30-minutes 

1-hour 

4-hours 

8-hours 

Endpoint/Reference 

AEGL-1  (Nondisabling) 

ID 

ID 

ID 

ID 

ID 

Insufficient  data  to  derive  AEGL-1 
values 

AEGL-2  (Disabling) 

13(36) 

8.7  (24) 

6.6  (18) 

3.9(11) 

3.0  (8.4) 

No-effect-level  In  rats  (Saillenfait  et 
al.,  1993) 
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Table  3.— Isobutyronitrile— Continued 


Summary  of  Proposed  AEGL  Values  for  Isobutyronitrile  [ppm  (mg/ms)] 


'  Classification 

10-minutes 

30-minutes 

1-hour 

4-hours 

8-hours 

Endpoint/Reference 

AEGL-3  (Lethal) 

40(112) 

26(73) 

20(56) 

12(34) 

9.0  (23) 

Estimated    no-observed-effect    level 
(NOEL)  for  death  in  rats  (Eastman 
Kodal^,  1986a) 

ID  Insufficient  data. 

ii.  References,  a.  Eastman  Kodak 
Company.  1986a.  Acute  inhalation 
toxicity  and  one-hour  LCio  value  of 
isobutyronitrile  in  the  rat.  (Study  No. 
TX-86-193)  Eastman  Kodak  Company, 
Rochester,  NY  14650. 

b.  NAC/AEGL  Committee.  1997. 
Acute  Exposure  Guideline  Levels  for 
Hydrogen  Cyanide.  NAC  Pro  Draft  3:11/ 
97. 

c.  Saillenfait,  A.  M.,  Bonnet,  P., 
Gumier,  J.  P.,  and  de  Ceaurriz,  J.  1993. 
Relative  developmental  toxicities  of 
inhaled  ahphatic  mononitriles  in  rats. 
Fundamental  Applied  Toxicology. 
20:365-375. 

d.  ten  Berge,  W.F.,  Zwart,  A.  and 
Appelman,  L.M.  1986.  Concentration- 
time  mortality  response  relationship  of 
irritant  and  systemically  acting  vapours 
and  gases.  Journal  Hazardous  Materials. 
13:301—309. 

e.  USEPA.  1985.  Chemical  Profile. 
Isobutyronitrile.  Washington,  DC. 
December,  1985. 

3.  Propionitrile — i.  Description. 
Propionitrile  is  a  colorless  liquid  at 
ambient  temperature  and  pressure.  It 
has  a  pleasant,  ethereal,  sweetish  odor 
and  may  cause  irritation  or  burning  of 
the  eyes  and  skin.  It  is  metabolized  to 
cyanide  in  the  body  and  signs  of 
exposiue  may  include  weakness, 
headache,  confusion,  nausea,  vomiting, 
convulsion,  dilated  pupils,  weak  pulse, 
shallow  and  gasping  breathing,  and 
cyanosis  (Hazardous  Substances  Data 
Bank  (HSDB),  1998). 


Data  were  insufficient  for  derivation 
of  AEGL-1  values  for  propionitrile. 

The  AEGL-2  was  based  on  headache, 
nausea,  dizziness,  vomiting,  confusion, 
and  disorientation  in  a  34-year-old  male 
worker  exposed  to  approximately  33.8 
ppm  propionitrile  for  2  hours  (Scolnick 
et  al.,  1993).  In  the  absence  of  chemical- 
specific  data  and  since  much  of  the 
acute  toxicity  of  propionitrile  appears  to 
be  due  to  cyanide,  an  UF  of  3  was 
applied  to  account  for  sensitive 
individuals  since  human  accidental  and 
occupational  exposures  suggest  little 
intraindividual  variability  of  hydrogen 
cyanide  toxicity  (NAC/AEGL 
Committee,  1997).  A  modifying  factor  of 
2  was  also  applied  to  accoimt  for  the 
poor  database.  Thus,  the  total 
uncertainty /modifying  factor  is  6.  The 
concentration-time  relationship  for 
many  irritant  and  systemically  acting 
vapors  and  gases  may  be  described  by 
C"  X  t  =  k  (ten  Berge  et  al.,  1986).  Since 
much  of  the  acute  toxicity  of 
proprionitrile  is  thought  to  be  due  to 
cyanide,  the  empirically  derived 
chemical-specific  value  of  n  =  2.6 
(derived  from  cyanide  rat  lethality  data, 
(NAC/AEGL  Committee,  1997)  was  used 
for  scaling  the  AEGL-2  values  for  30- 
minutes,  1-,  4-,  and  8-hours.  The  30- 
minute  AEGL-2  value  was  also  adopted 
as  the  10-minute  value  due  to  the  fact 
that  reliable  data  are  limited  to 
durations  >2  hours,  and  it  is  considered 

Table  4.— Propionitrile 


inappropriate  to  extrapolate  back  to  10- 
minutes. 

The  AEGL-3  was  based  on  a  4-hour 
no-effect-level  for  death  in  rats  of  690 
ppm  (Younger  Labs,  1978).  An 
interspecies  UF  of  10  was  applied  since 
toxicity  information  suggests  that  the  rat 
is  not  the  most  sensitive  species.  In  the 
absence  of  chemical-specific  data  and 
since  much  of  the  acute  toxicity  of 
proprionitrile  appears  to  be  due  to 
cyanide,  an  UF  of  3  was  applied  to 
account  for  sensitive  individuals  since 
human  accidental  and  occupational 
exposures  suggest  little  intraindividual 
variability  of  hydrogen  cyanide  toxicity 
(NAC/AEGL  Committee,  1997).  Thus, 
the  total  UF  is  30.  The  concentration- 
time  relationship  for  many  irritant  and 
systemically  acting  vapors  and  gases 
may  be  described  by  C"  x  t  =  k  (ten 
Berge  et  al,  1986).  Since  much  of  the 
acute  toxicity  of  propionitrile  is  thought 
to  be  due  to  cyanide,  the  empirically 
derived  chemical-specific  value  of  n  = 
2.6  (derived  from  cyanide  rat  lethality 
data,  (NAC/AEGL  Committee,  1997)  was 
used  for  scaling  the  AEGL  values  for 
values  for  30-minutes,  1-hour,  and  8- 
hours.  The  30-minute  AEGL-3  value  was 
also  adopted  as  the  10-minute  value  due 
to  the  fact  that  the  values  are  derived 
from  a  4  hour  exposiue,  and  it  is 
considered  inappropriate  to  extrapolate 
back  to  10-minutes. 

The  calculated  values  are  Usted  in  the 
Table  4  below: 


Summary  of  Proposed  AEGL  Values  for  Propionitrile  [ppm  (mg/m^)] 

Endpoint/Reference 

Classification 

10-minutes 

30-minutes 

1-hour 

4-hours 

8-hours 

AEGL-1  (NondisaWing) 

ID 

ID 

ID 

ID 

ID 

Insufficient  data  to  derive  AEGL-1 
values 

AEGL-2  (Disabling) 

9.6  (22) 

9.6  (22) 

7.4(17) 

4.3  (9.8) 

3.3  (7.6) 

Headache,  nausea,  vomiting,  dizzi- 
ness, confusion  in  a  human  sub- 
ject (Scolnick  et  al.,  1993) 

AEGL-3  (Lethal) 

51  (120) 

51  (120) 

39(89) 

23(53) 

18  (41) 

No-effect-level  for  death  In  rats 
(Younger  Labs,  1978) 

ID  Insufficient  data. 


ii.  References,  a.  HSDB.  1998. 
Propionitrile.  Reviewed  9/24/92. 
Updated  6/2/98.  Retrieved  6/16/98. 

b.  NAC/AEGL  Committee.  1997.  . 
Acute  Exposure  Guideline  Levels  for 
Hydrogen  Cyanide.  NAC  Pro  Draft  3:11/ 
97. 

c.  Scolnick,  B.,  Hamel.  D.,  and  Woolf, 
A.D.  1993.  Successful  treatment  of  life 
threatening  propionitrile  exposm-e  with 
sodium  thiosulfate  followed  by 
hyperbaric  oxygen,  foumal  of 
Occupational  Medicine.  35:577-580. 

d.  ten  Berge,  W.F.,  Zwart,  A.  and 
Appelman,  L.M.  1986.  Concentration- 
time  mortcdity  response  relationship  of 
irritant  and  systemically  acting  vapours 
and  gases.  Journal  of  Hazardous 
Materials.  13:301-309. 

e.  Yoimger  Labs.  1978.  Initial 
Submission:  Toxicological  Investigation 
of  Propionitrile  with  Cover  Letter  Dated 
081992.  OTS0546148. 

4.  Methacrylonitrile — i.  Description. 
Methacrylonitrile  is  a  colorless  liquid  at 
ambient  temperatiu^  and  pressure.  It 
has  an  odor  similar  to  bitter  almonds 
and  may  cause  irritation  or  burning  of 
the  eyes  and  skin.  It  is  metabolized  to 
cyanide  in  the  body  and  signs  of 


77871 


exposing  may  include  weakness, 
headache,  confusion,  nausea,  vomiting, 
convulsion,  dilated  pupils,  weak  pulse, 
shallow  and  gasping  breathing,  and 
cyanosis  (HSDB,  1998). 

Data  were  insufficient  for  derivation 
of  AEGL-1  values  for  methacrylonitrile. 

The  AEGL-2  values  were  set  as  1/3  of 
the  AEGL-3  values.  The  values  obtained 
fi-om  this  approach  are  supported  by  a 
repeated-exposure  study  in  which  dogs 
were  exposed  to  13.5  ppm 
methacrylonitrile,  7  hours/day,  5  days/ 
week  for  90  days  (Pozzani  et  al.,  1968). 
Convulsions  and  loss  of  motor  control  of 
the  hindlimbs  were  observed  starting  at 
day  39  of  exposure. 

The  AEGL-3  was  based  on  a  no-effect- 
level  for  death  in  mice  (19  ppm  for  4 
hours)  (Pozzani  et  al.,  1968).  An 
interspecies  UF  of  3  will  be  applied 
since  the  mouse  is  the  most  sensitive 
species.  In  the  absence  of  chemical- 
specific  information  on  intraspecies 
variability  and  since  much  of  the  acute 
toxicity  of  nitriles  is  due  to  cyanide,  the 
intraspecies  UF  will  be  the  same  as  that 
used  in  the  derivation  of  hydrogen 
cyanide  AEGL-3  values  (NAC/AEGL 

Table  5.— Methacrylonitrile 


Committee,  1997).  Thus,  an  UF  of  3  will 
be  applied  to  accoimt  for  sensitive 
individuals  since  human  accidental  and 
occupational  exposures  suggest  little 
intraindividual  variability  of  hydrogen 
cyanide  toxicity  (NAC/AEGL 
Committee,  1997).  Thus,  the  total  UF  is 
10.  The  concentration-time  relationship 
for  many  irritant  and  systemically  acting 
vapors  and  gases  may  be  described  by 
C"  X  t  =  k  (ten  Berge  et  al.,  1986).  hi  the 
absence  of  chemical-specific 
information  and  since  much  of  the  acute 
toxicity  of  methacryonitrile  is  thought  to 
be  due  to  cyanide,  the  empirically 
derived  chemical-specific  value  of  n  = 
2.6  (derived  from  cyanide  rat  lethality 
data.  (NAC/AEGL  Committee,  1997)  will 
be  used  for  scaling  the  30-minute,  1-, 
and  8-hour  AEGL  values  for 
propionitrile  across  time.  The  30-minute 
AEGL-3  value  was  also  adopted  as  the 
10-minute  value  due  to  the  fact  that 
reliable  data  are  limited  to  durations  S4 
hours,  and  it  is  considered 
inappropriate  to  extrapolate  back  to  10- 
minutes. 

The  calculated  values  are  listed  in 
Table  5  below: 


Classification 


AEGL-1  (Nondisabling) 


AEGL-2  (Disabling) 


AEGL-3  (Lethal) 


Summary  of  Proposed  AEGL  Values  for  Methacrylonitrile  (ppm  (mg/m3)] 


10-minu1es 


ID 


1.5  (4.1) 


4.5  (12) 


30-minutes 


ID 


1.5(4.1) 


4.5  (12) 


1-hour 


ID 


1.1  (3.0) 


3.4  (9.3) 


4-hours 


ID 


0.70(1.9) 


2.0  (5.5) 


ID  Insufficient  data. 

ii.  References,  a.  HSDB.  1998. 
Methacrylonitrile.  Reviewed  9/24/92. 
Updated  6/3/98.  Retrieved  6/16/98. 

b.  NAC/AEGL  Committee.  1997. 
Acute  Exposure  Guideline  Levels  for 
Hydrogen  Cyanide.  NAC  Pro  Draft  3:  11/ 
97. 

c.  Pozzani,  U.C,  Kinkead,  E.R.,  and 
King.  J.M.  1968.  The  mammalian 
toxicity  of  methacrylonitrile.  American 
Industrial  Hygiene  Association  Journal. 
29:202-210. 

d.  ten  Berge,  W.F.,  Zwart,  A.  and 
Appehnan,  L.M.  1986.  Concentration- 
time  mortality  response  relationship  of 
irritant  and  systemically  acting  vapours 
and  gases.  Journal  of  Hazardous 
Materials.  13:301-309. 

5.  Chlorine  trifluoride — i.  Description. 
Chlorine  trifluoride  is  an  extremely 
reactive  and  corrosive  oxidizing  agent 
used  in  nuclear  reactor  fuel  processing, 
as  a  fluorinating  agent,  as  an  incendiary, 


8-hours 


ID 


0.50(1.4) 


1.5(4.1) 


Endpoint/Reference 


Insufficient  data  to  derive  AEGL-1 
values 


1/3  of  the  AEGL-3  values 


4-hr.    no-effect-level    for    death    in 
mice  (Pozzani  et  al.,  1968) 


igniter  and  propellant  for  rockets,  and  as 
a  pyrolysis  inhibitor  for  fluorocarbon 
polymers.  It  is  unstable  in  air  and 
rapidly  hydrolyses  to  hydrogen  fluoride 
(HF)  and  a  niunber  of  chlorine- 
containing  compounds  including 
chlorine  dioxide  (CIO2).  The  toxic 
effects  of  CIF3  are  likely  due  to  HF  and 
CIO2. 

Chlorine  trifluoride  is  a  mucous 
membrane  irritant.  Contact  with  the 
skin  and  eyes  produces  bums  and 
inhalation  causes  pulmonary  irritation 
and  edema.  Inhalation  studies  with  the 
monkey,  dog,  rat,  and  mouse  for  several 
endpoints  and  exposure  diu^ations  were 
located.  Data  on  irritant  effects  were 
available  for  the  dog  and  rat;  data  on 
sublethal  and  lethal  concentrations  were 
available  for  the  monkey,  rat.  and 
mouse.  Although  hiunan  exposures 
have  occurred,  no  data  on  exposure 
concentrations  were  located. 


The  AEGL-1  was  based  on  the 
threshold  for  notable  discomfort 
(lacrimation)  that  was  observed  in  dogs 
after  3  hours  during  a  6-hour  exposure 
to  an  average  concentration  of  1.17  ppm 
(Horn  and  Weir,  1956).  The  only  other 
sign  of  exposure  was  mild  sensory 
irritation  (nasal  discharge)  that  usually 
occurred  within  45  minutes.  Nasal 
discharge  in  the  sensitive  nose  of  the 
dog  was  considered  below  the  definition 
of  the  AEGL-1.  No  effects  were  observed 
in  rats  exposed  to  this  concentration  for 
6  hours.  The  1.17  ppm  concentration  for 
an  exposure  duration  of  3  hours  was 
divided  by  a  combined  interspecies  and 
intraspecies  UF  of  10  (3  for  interspecies 
differences  (the  dog  was  more  sensitive 
than  the  rat]  and  3  for  intraspecies 
differences  in  sensitivity  [the 
mechanism  of  toxicity  is  irritation; 
response  to  such  a  basic  chemical  effect 
on  tissue  is  not  expected  to  vary 
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significantly  among  individuals]). 
Scaling  across  time  was  based  on  C"  x 
t  =  k  where  n  =  1  (Haber's  Law);  this 
concentration-exposure  duration 
relationship  was  determined  from 
several  lethality  studies.  Because  of  the 
long  exposure  duration  of  the  key  study, 
the  10-minute  AEGL-1  was  set  equal  to 
the  30-minute  AEGL-1. 

The  AEGL-2  was  based  on  signs  of 
strong  irritation  (salivation,  lacrimation, 
rhinorrhea,  and  blinking  of  the  eyes)  in 
dogs  exposed  to  a  concentration  of  5.15 
ppm  for  6  hovu-s  (Horn  and  Weir,  1955). 
Although  these  effects  appeared 
reversible  by  the  end  of  the  day,  they 
may  impair  the  ability  to  escape.  Rats 


exposed  to  this  concentration  for  6 
hours  appeared  unaffected.  The  6-hour 
concentration  of  5.15  ppm  was  divided 
by  a  combined  interspecies  and 
intraspecies  UF  of  10  and  scaled  across 
time  using  the  same  reasons  and 
relationships  as  for  the  AEGL-1  in  this 
unit.  Because  of  the  long  exposure 
duration  of  the  key  study,  the  10-minute 
AEGL-2  was  set  equal  to  the  30-minute 
AEGL-2. 

Lethality  data  {1-hour  LC50  values) 
were  available  for  the  monkey,  rat,  and 
mouse.  The  AEGL-3  was  based  on  the 
calculated  1-hour  LCoi  for  the  mouse, 
the  most  sensitive  species  based  on  LC50 
values  (MacEwen  and  Vemot.  1970). 

Table  6.— Chlorine  Trifluoride 


This  concentration,  135  ppm,  was 
divided  by  a  combined  interspecies  and 
intraspecies  UF  of  10  and  scaled  across 
time  using  the  same  reasons  and 
relationships  as  for  the  AEGL-1  in  this 
imit.  Death  was  due  to  extreme  irritation 
resulting  in  massive  lung  hemorrhaging. 
Data  from  another  study  in  which  dogs 
exposed  to  a  concentration  of  21  ppm 
for  6  hours  showed  extreme  signs  of 
irritation  but  no  deaths  resulted  in 
essentially  the  same  AEGL-3  values 
when  adjusted  by  an  UF  of  10  and 
scaled  across  time  using  Haber's  Law. 

The  calculated  values  are  listed  in 
Table  6  below: 


Summary  of  Proposed  AEGL  Values  for  Chlorine  Trifluoride  [ppm  (mg/ma)) 


Classification 

10-minutes 

30-minut8s 

1-hour 

4-hours 

8-hours 

Endpoint/Reference 

AEGL-1  (Nondisabling) 

0.70  (2.7) 

0.70  (2.7) 

0.35(1.3) 

0.090  (0.34) 

0.040  (0.15) 

Threshold,  notable  discomfort — dog 
(Horn  and  Weir,  1956) 

AEGL-2  (Disat>ling) 

6.2  (24) 

6.2  (24) 

3.1  (12) 

0.77  (2.9) 

0.39(1.5) 

Strong  irritation — dog  (Horn  and 
Weir,  1955) 

AEGL-3  (Lethal) 

81  (308) 

27  (103) 

14(53) 

3.4  (13) 

1.7(6.5) 

Lethality  (LCoi)— mouse  (MacEwen 
and  Vemot,  1970) 

ii.  References,  a.  Horn,  H.J.  and  R.J. 
Weir.  1955.  Inhalation  toxicology  of 
chlorine  trifluoride.  I.  Acute  and 
subacute  toxicity.  A.M. A.  Archives  of 
Industrial  Health.  12:515-521. 

b.  Horn,  H.J.  and  R.J.  Weir.  1956. 
Inhalation  toxicology  of  chlorine 
trifluoride.  U.  Clironic  toxicity.  A.M.A. 
Archives  of  Industrial  Health.  13:340- 
345. 

c.  MacEwen,  J.D.  and  E.H.  Vemot. 
1970.  Toxic  Hazards  Research  Unit 
Annual  Technical  Report:  1970.  AMRL- 
TR-70-77,  Aerospace  Medical  Research 
Laboratory,  Wright-Patterson  Air  Force 
Base,  OH;  National  Technical 
Information  Service,  Springfield,VA 

6.  Ethyleneimine — i.  Description. 
Ethylenimine  is  a  volatile,  clear, 
colorless,  flammable  explosive  liquid 
that  has  an  odor  similar  to  that  of 
ammonia  and  an  odor  detection  level  of 
2  ppm.  It  is  a  very  reactive  direct-acting 
alkylating  agent,  the  activity  of  which  is 
similar  to  that  of  nitrogen  mustards.  It 
is  also  very  caustic,  attacking  numerous 
substances  including  plastics,  metals, 
and  glass  that  does  not  contain 
carbonate  or  borax.  Estimates  of 
domestic  production  of  ethylenimine 
range  between  3.3  and  4.85  million 
pounds.  Ethylenimine  is  used  in  the 
manufacture  of  products,  such  as 
triethylenemelamine,  paper,  textile 
chemicals,  adhesive  binders,  and 
petroleum  refining  chemicals. 


Ethylenimine  is  stored  in  320-pound 
cylinders,  but  shipping  quantities  are 
unknown. 

Relevant  data  on  ethylenimine 
consisted  of  only  a  few  case  studies  in 
humans  and  acute  inhalation  lethality 
studies  in  laboratory  animals.  One 
individual  died  after  a  brief  exposure  to 
an  unknown  concentration  of 
ethylenimine.  Death  was  preceded  by 
eye  irritation,  salivation,  vomiting, 
respiratory  tract  irritation, 
breathlessness,  and  pulmonary  edema; 
death  may  have  been  due  to  medical 
treatment.  Individuals  exposed  to 
ethylenimine  at  estimated 
concentrations  of  235—353  ppm  and  N- 
ethylethylenimine  at  722  to  1,084  ppm 
for  1*  to  2  hours  suffered  severe  eye  and 
respiratory  tract  irritation  and  vomiting 
that  were  delayed  for  1  to  5  hours  after 
exposure,  followed  by  hemoglobinemia, 
eosinophilia,  and  albuminuria.  Effects 
reported  for  occupational  exposvu^  to 
ethylerdmine  included  skin 
sensitization,  slow-healing  dermatitis, 
rapidly  reversible  irritation  to  the  eyes 
and  respiratory  tract,  and  blistering, 
reddening,  and  edema  of  the  scrotum. 
Direct  contact  of  liquid  ethylenimine  to 
the  tongue  caused  delayed  inflammation 
and  edematous  swelling  of  the  oral 
cavity  and  inflammation  of  eyes,  and 
direct  contact  of  liquid  with  the  skin 
causes  necrotizing  painless  bums. 
Ethylenimine  was  genotoxic  in  all  test 


systems  investigated  including  bacteria, 
fungi,  plants,  insects,  and  mammalian 
cells  in  vitro.  It  is  clastogenic  in 
cultured  human  cells.  Subcutaneous 
injection  of  rats  with  ethylenimine 
produced  sarcomas  at  the  injection  site. 

Acute  inhalation  LC50  values  were 
2,558,  1,407,  545,  268,  259,  58,  and  35 
ppm  for  rats  exposed  to  ethylenimine 
for  5. 10,  15,  60. 120.  240.  or  480 
minutes,  respectively;  2.906,  2,824, 
1,283,  364,  235,  158,  45,  and  27  ppm  for 
guinea  pigs  exposed  for  5,  10,  15,  30,  60, 
120,  240,  or  480  minutes,  respectively; 
and  2.236  ppm  for  mice  exposed  for  10 
minutes.  In  all  studies,  death  and  other 
signs  of  toxicity  were  delayed 
depending  on  exposvu«  concentration. 
Signs  of  toxicity  included  eye  irritation, 
respiratory  tract  irritation,  respiratory 
difficulty,  prostration,  complete  loss  of 
muscular  coordination  (mouse  only), 
and  convulsions  (mouse  only).  Systemic 
effects  included  lung  damage, 
congestion  in  lungs  and  all  internal 
organs,  damage  to  the  kidney  tubules, 
and  albimiinuria  in  rats  and  guinea  pigs. 

AEGL-1  values  were  not  derived, 
because  ethylenimine  is  an  insidious 
agent  (effects  are  delayed)  that  has  an 
odor  similar  to  that  of  ammonia,  and  an 
odor  detection  limit  at  2  ppm; 
consequently,  ethylenimine  has  no 
specific  warning  properties  (sensory 
irritation  or  odor).  The  odor  detection 
level  is  similar  to  or  higher  than  the 


AEGL-2  values  for  4-hour  and  8-hour 
exposures;  therefore,  it  is  not  valid  nor 
would  it  be  a  benefit  to  the  public  to 
propose  AEGL-1  values. 

No  animal  studies  designed 
specifically  to  examine  nonlethal  effects 
of  ethylenimine  were  located  in  the 
literature,  and  the  human  study 
involved  exposure  to  another  substance 
that  could  have  contributed  to  the 
observed  toxic  effects.  Therefore,  the 
AEGL-2  values  were  based  on  a  NOEL 
for  extreme  respiratory  difficulty  in 
guinea  pigs  (10  ppm  for  240  minutes)  in 
the  study  by  Carpenter  et  al.  (1948).  An 
UF  of  3  was  applied  for  intraspecies 
variability  because  of  the  insidious 
nature  of  ethylenimine,  and  effects  of 
exposure  may  not  become  apparent 


before  exposure  is  terminated.  Under 
these  conditions;  individuals  with 
respiratory  or  heart  diseases  are  not 
expected  to  respond  differently  from  the 
general  popidation.  The  very  reactive 
alkylating  activity  of  ethylenimine  also 
suggests  that  it  would  be  similarly 
effective  in  all  individuals.  A  UF  of  3 
was  also  applied  for  interspecies 
sensitivity  because  of  the  reactive 
alkylating  activity  of  ethylenimine  and 
the  similarity  of  the  mode  of  action  in 
different  species.  Further,  the  available 
evidence  suggests  that  humans  may  be 
less  sensitive  than  rodents.  The  total  UF 
is  10.  Scaling  across  the  pertinent  time 
frames  was  based  on  the  equation  CP^^ 
X  t  =  k,  where  n  was  derived  from  the 
LCjo  data  for  guinea  pigs.  The  AEGL-2 

Table  7.— Ethylenimine 


values  do  not  take  into  accoimt  the 
potential  carcinogenicity  of 
ethylenimine. 

AEGL-3  values  were  based  on  the 
acute  inhalation  study  in  rats  (Carpenter 
et  al.  ,  1948).  The  LCoi  (lethality 
threshold)  of  15  ppm  for  the  8-hour 
exposure  duration  was  estimated  by 
probit  analysis.  The  8-hour  LCloi  was 
selected  because  it  had  the  smallest 
standard  error.  A  total  UF  of  10  (3  for 
intraspecies  variability  and  3  for 
interspecies  sensitivity)  was  applied  to 
the  LC^i  value.  Scaling  across  the 
pertinent  time  frames  was  based  on  the 
equation  C  '  x  t  =  k,  where  n  was 
derived  irom  LC50  data  for  rats. 

The  calculated  values  are  listed  in 
Table  7  below: 


Classification 


AEGL-1  (Nondisat)ling) 


AEGL-2  (Disabling) 


AEGL-3  (Lethal) 


Summary  of  Proposed  AEGL  Values  for  Ethylenimine*"  [ppm  (mg/m^)] 


10-minutes 


30-minutes 


1-hour 


4-hours 


8-hours 


Endpoint/Reference 


No  values  derived  for  AEGL-1 


33(59) 


51  (91) 


9.8  (185) 


19(34) 


46  (8.2) 


9.9  (18) 


1.0(1.8) 


2.8  (5.0) 


0.47  (0.84  ) 


1.5(2.7) 


NOEL  for  extrenne   respiratory  dif- 
ficulty (Carpenter  et  al.,  1948) 


Threshold  for  lethality  (Carpenter  et 
al.,  1948) 


K  c«^J:"^  ^"i?  "^  ^^'"®^  '^  "°'  ^^^^  '"'°  consideration  the  potential  cancer  risk  due  to  exposure  to  ethylenimine 

b  Effects  at  these  concentrations  may  be  delayed  until  sometime  after  exposure;  toxic  levels  may  be  absorbed  through  the  skin. 


ii.  Reference.  Carpenter,  C.  P.;  Smyth. 
H.  F.,  Jr.;  Shaffer,  C.  B.  1948.  The  acute 
toxicity  ethyleneimine  to  small  animals. 
Journal  of  Industrial  Hygiene  and 
Toxicology.  30:2-6. 

7.  Propyleneimine — i.  Description. 
Propylenimine  is  an  aziridine 
compound  used  to  modify  latex  surface 
coating  resins  to  improve  adhesion  and 
to  modify  bonding  properties  of  textiles, 
paper,  and  dyes;  it  is  also  used  in 
photography,  in  the  pharmaceutical 
industry,  in  gelatins,  and  in  organic 
syntheses.  Propylenimine  is  a  colorless 
oily  liquid  that  has  an  odor  similar  to 
that  of  ammonia.  It  is  flammable  and  is 
an  explosion  hazard.  Propylenimine  is 
similar  in  structure  and  toxicity  to 
ethylenimine. 

No  data  were  found  in  the  literatiire 
concerning  toxicity  or  the  odor 
detection  threshold  for  exposure  to 
propylenimine  in  humans.  A  time- 
response  study  conducted  in  rats  and 
guinea  pigs  showed  that  1/6  guinea  pigs 
died  after  exposure  to  500  ppm  for  60 
minutes  and  0/6  died  after  exposing  to 
the  same  concentration  for  30  minutes 
(Carpenter  et  al..  1948).  In  rats.  5/6  died 
after  exposure  to  500  ppm  for  240 
minutes  and  0/6  died  after  exposure  to 
the  same  concentration  for  120  minutes. 
No  concentration-response  data  were 


available  for  deriving  AEGL  values  from 
animal  studies.  Therefore,  a  relative 
potency  approach  was  used  to  derive 
AEGL-2  values,  because  the  toxicity  of 
propylenimine  is  considered  to  be 
qualitatively  similar  to  that  of 
ethylenimine.  The  study  of  fiarpenter  et 
al.  (1948)  showed  that  propylenimine  is 
4  to  8  times  less  toxic  than  ethylenimine 
depending  on  the  species:  4  or  5  times 
less  toxic  to  the  guinea  pig  and  8  times 
less  toxic  to  the  rat.  Timiors  developed 
at  multiple  sites  in  rats  treated  orally 
with  propylenimine  for  28  or  60  weeks; 
therefore.  International  Agency  for 
Research  on  Cancer  (lARC)  has 
classified  propylenimine  as  Group  2B 
(possibly  carcinogenic  to  htmian). 
Propylenimine  is  mutagenic  in 
salmonella  and  drosophila. 

No  AEGL-1  values  were  proposed  for 
ethylenimine,  and  no  values  are 
proposed  for  propylenimine. 
Propylenimine  has  an  odor  similar  to 
that  of  ammonia,  the  odor  detection  and 
irritation  thresholds  are  not  known,  and 
propylenimine  is  probably  an  insidious 
agent  similar  to  ethylenimine.  It  would 
not  be  valid  nor  beneficial  to  propose 
AEGL-1  values  for  propylenimine. 

The  derivation  of  AEGL-2  values  is 
based  on  the  relative  toxicity  approach. 
The  AEGL  values  proposed  for 


ethylerdmine  based  on  a  no-effect-level 
for  extreme  respiratory  difficulty  were 
as  follows:  33,  9.8,  4.6, 1.0.  and  0.47 
ppm  for  10  minutes,  30  minutes,  1  hour, 
4  hours,  and  8  hours,  respectively.  The 
NAC/AEGL  Committee  selected  5  as  the 
appropriate  relative  toxicity  value  for 
deriving  AEGL-2  values  for 
propylenimine.  The  NAC/AEGL 
Committee  also  proposed  that  a 
modifying  factor  of  2  shoidd  be  applied 
to  accoimt  for  a  deficient  database. 
Therefore,  the  resulting  values  for 
propylenimine  based  on  a  relative 
toxicity  value  of  5  and  a  modifying 
factor  of  2  are  83.  25. 12,  2.5.  and  1.2 
ppm  for  exposure  durations  of  10 
minutes.  30  minutes,  1  hour,  4  hours, 
and  8  hours,  respectively. 

It  was  the  consensus  of  the  NAG/ 
AEGL  Committee  to  consider  a  500  ppm 
exposing  for  30  minutes  as  the  no-effect- 
level  for  lethality  and  to  use  this 
concentration  to  derive  AEGL-3  values. 
An  UF  of  10  (3  for  intraspecies 
sensitivity  and  3  for  interspecies 
sensitivity)  was  applied  to  the  no-effect- 
levels  for  lethality.  Propylenimine  is  an 
insidious  agent  and  signs  of  toxicity 
may  not  become  apparent  until  after 
exposure.  Propylenimine  a  very  reactive 
direct-acting  alkylating  agent,  and  its 
mode  of  action  is  not  expected  to  vary 
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considerably  across  species  or  within 
the  population.  Time  extrapolation  was 
based  on  the  equation,  C"  x  t  =  k,  where 


n  =  0.91  derived  by  probit  analysis  of 
LCso  data  for  guinea  pigs  exposed  to 
ethylenimine. 

Table  a.— Propylenimine 


The  calculated  values  are  listed  in 
Table  8  below: 


Summary  of  Proposed  AEGL  Values  for  Propylenimine^  "  [ppm  (mg/m^)] 


Classification 

ppm  (mg/m3) 

Endpoint/Reference 

10-minutes 

30-minutes 

1-hour 

4-hours 

8-hours 

AEGL-1 

No  values  derived  for  AEGL-1 

AEGL-2': 

83(200) 

25(58) 

12  (28) 

2.5  (5.8) 

1.2(2.8) 

NOEL  for  extreme  respiratory  dif- 
ficulty (Carpenter  et  al.,  1948) 

AEGL-3 

167  (390) 

50(120) 

23(54) 

5.1  (12) 

2.4  (5.6 ) 

Lettiality  threshold  (Carpenter  et  al., 
1948) 

a  AEGL-2  and  -3  values  do  not  take  into  consideration  the  potential  cancer  risk  due  to  inhalation  exposure  to  propylenimine. 
b  Effects  including  lethality,  irritation  to  eyes,  and  imtatwn  to  the  respiratory  tract  may  be  delayed  until  after  exposure;  toxic  levels  of 
propylenimine  may  be  absorbed  through  the  skin, 
c  AEGL  values  for  propylenimine  =  AEGL  for  ethylenimine  x  5  (relative  potency  factor)  +  2  (modifying  factor). 


ii.  Reference.  Carpenter,  C.P.,  Smyth, 
H.F.,  Jr.,  Shaffer,  C.B.  1948.  The  acute 
toxicity  of  ethylenimine  to  small 
animals.  Journal  of  Industrial  Hygiene 
and  Toxicology.  30:2-6. 

IV.  Next  Steps 

The  NAC/AEGL  Committee  plans  to 
publish  "Proposed"  AEGL  values  for 
five-exposure  periods  for  other 
chemicals  on  the  priority  list  in  groups 
of  approximately  10  to  20  chemicals  in 
future  Federal  Register  notices  during 
the  calendar  year  2001. 

The  NAC/AEGL  Committee  vdll 
review  and  consider  all  public 
comments  received  on  this  notice,  with 
revisions  to  the  "Proposed"  AEGL 
values  as  appropriate.  The  resulting 
AEGL  values  will  be  established  as 
"Interim"  AEGLs  and  will  be  forwarded 
to  the  NRC/NAS,  for  review  and 
comment.  The  "Final"  AEGLs  will  be 
published  under  the  auspices  of  the 
NRC/NAS  following  concurrence  on  the 
values  and  the  scientific  rationale  used 
in  their  development. 


List  of  Subjects 

Environmental  protection.  Hazardous 
substances. 

Dated:  December  6,  2000. 
Stephen  L.  Johnson, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  00-31730  Filed  12-12-00;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-30503;  FRL-6749-2] 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 


previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30503, 
must  be  received  on  or  before  January 
12,2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30503  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Regulatory  Action  Leader,  Biopesticides 
and  Pollution  Prevention  Division 
(751 IC),  listed  in  the  table  below: 


Regulatory  action  leader 

Office  a'ddress/telephone  no. 

E-mail  address 

Andrew  C.  Bryceland 

USEPA,  1200  Pennsylvania  Ave.,  NW.,  Wash- 
ington, DC  20460,  Mail  Code:  751  IC.  (703) 
305-6928 

bryceland.andrew@epa.gov 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agriciUtural  producer,  food 


manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 
codes 


111 
112 
311 
32532 


Examples  of  poten- 
tially affected 
entities 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docmnent,  and 
certain  other  related  documents  that 
inight  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docmnent  under  the 
"FederaJ  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30503.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  dining  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2  (CM  #2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30503  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoinx;es  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp— docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  enayption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30503.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docmnent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  notcontain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 


will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  sjiecific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sxue  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

File  Symbol:  52991-RL.  Applicant: 
Bedoukian  Research,  Inc.,  21  Finance 
Drive,  Danbury,  CT  06810-4192. 
Product  Name:  Bedoukian  z-11- 
Hexadecenyl  Acetate  Technical 
Pheromone.  The  proposed  product  is  a 
new  active  ingredient  that  has  not  been 
previously  registered.  Proposed 
classification:  None.  For  manufactming 
use  only.  For  use  in  the  incorporation 
into  end-use  products  intended  for 
agricultm-al  application.  Not  for  direct 
treatment  of  pests. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 
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Dated:  November  30,  2000. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  E)oc.  00-31621  Filed  12-12-00;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100164;  FRL-6760-1] 

Versar,  Inc.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be  tranferred 
to  Versar,  Inc.  in  accordance  with  40 
CFR  2.307(h)(3)  and  2.308(i)(2).  Versar. 
Inc.  has  been  awarded  a  contract  to 
perform  work  for  OPP,  and  access  to 
this  information  will  enable  Versar,  Inc. 
to  fulfill  the  obligations  of  the  contract. 
DATES:  Versar,  Inc.  will  be  given  access 
to  this  information  on  or  before 
December  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  703-305-7248;  e- 
mail  address:  johnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 


documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  dociunent 
under  the  "Federal  Register — 
Enviroimiental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://vvrww.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  contract  nimiber  68-W0-0130, 
the  contractor  will  perform  the 
following: 

The  Contractor  shall  perform 
technical  reviews  of  studies  containing 
pesticide  exposure  and  related  data  in 
support  of  registration,  reregistration, 
and  special  review  activities  of  the 
Health  Effects  Division  (HED).  These 
studies  may  include:  (1)  Re-entry  or  post 
application  exposing  studies;  (2) 
exposure  monitoring  data  on  the  subject 
chemical  submitted  by  registrants  on 
pesticide  handling  operations;  (3) 
exposure  studies  from  the  open 
scientific  literature;  and  (4)  exposure 
studies  using  data  from  aggregate 
pesticide  chemicals  (e.g..  Pesticide 
Handlers  Exposure  Database). 

For  each  assigned  study,  a  draft 
written  report  shall  be  submitted  by  the 
Contractor  to  the  EPA  Work  Assignment 
Manager.  Draft  reports  shall:  (1) 
Document  the  contents  of  the  studies; 
(2)  note  any  discrepancies, 
inadequacies,  and  unresolved  issues;  (3) 
provide  appropriate  exposiu-e 
calculations,  correlations,  and  plots;  and 
(4)  provide  a  summary  discussion  and 
conclusions  resulting  from  the  review. 

This  contract  involves  no 
subcontractors. 

The  OPP  has  determined  that  the 
contracts  described  in  this  document 
involve  work  that  is  being  conducted  in 
connection  with  FIFRA,  in  that 
pesticide  chemicals  will  be  the  subject 
of  certain  evaluations  to  be  made  imder 
this  contract.  These  evaluations  may  be 
used  in  subsequent  regulatory  decisions 
under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
Versar,  Inc.,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 


sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  Versar,  Inc.  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  Versar,  Inc.  until  the 
requirements  in  this  document  have 
been  fully  satisfied.  Records  of 
information  provided  to  Versar,  Inc.  will 
be  maintained  by  EPA  Project  Officers 
for  the  contract.  All  information 
supplied  to  Versar,  Inc.  by  EPA  for  use 
in  connection  with  the  contract  will  be 
returned  to  EPA  when  Versar,  Inc.  has 
completed  its  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry,  Government  contracts. 
Government  property.  Security 
measures. 

Dated:  December  7,  2000. 
Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  00-31729  Filed  12-12-00;  8:45  am] 

[BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6916-1] 

Notice  of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Request  for  Public 

Comment. 

SUMMARY:  Notice  is  hereby  given  of  a 
proposed  Prospective  Purchaser 
Agreement  and  Covenant  Not  To  Sue, 
executed  between  the  United  States,  on 
behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA"),  and  Medure 
Development  LLC  ("Purchaser")  in 
accordance  with  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act^f 
1980,  42  U.S.C.  9601-9675,  as  amended 
("CERCLA").  The  proposed  agreement 
will  allow  reuse  of  an  abandoned 
industrial  facility  associated  with  the 
Metcoa  Radiation  Superfund  Site 
("Site")  in  Pulaski,  Lawrence  County, 
Pennsylvania,  and  will  resolve  certain 


potential  EPA  claims  under  Section  107 
of  CERCLA,  42  U.S.C.  9607,  against  the 
Piurhaser.  The  proposed  agreement  is 
now  subject  to  public  comment,  after 
which  the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  circumstances 
indicating  that  the  proposed  agreement 
is  inappropriate,  improper  or 
inadequate. 

The  proposed  agreement  would  allow 
the  Purchasers  to  take  title  to  a  21.74 
acre  property  ("the  Property")  located 
within  the  approximately  22.5  acre  Site. 
The  Property  is  located  on  Route  551 
and  Metallurgical  Way,  approximately 
one-half  mile  north  of  the  center  of  the 
village  of  Pulaski,  and  Route  208  in 
Pulaski,  Lawrence  County, 
Pennsylvania.  The  Property  formerly 
was  occupied  by  the  Metallurgical 
Corporation  of  America,  which 
conducted  a  metal  reclamation  business 
there  between  1976  and  1983.  Response 
actions  and  long  term  remedial  actions 
have  been  conducted  or  overseen  by 
EPA,  the  Nuclear  Regulatory 
Commission  ("NRC")  and  the 
Commonwealth  of  Pennsylvania  at  the 
Site  since  1985.  In  1997,  EPA  entered  a 
Consent  Decree  with  187  parties, 
requiring  them  to  conduct  certain 
response  actions  to  clean  up  the  Site.  In 
March  2000,  EPA  issued  a  notice  of 
completion  to  the  parties  stating  that  the 
required  response  actions  had  been 
performed  satisfactorily.  Under  the 
terms  of  the  proposed  agreement,  the 
Purchaser  is  required  to  cooperate  with 
and  provide  access  to  EPA  for  any 
response  activities  on  the  Property,  and 
is  subject  to  certain  property  use 
restrictions. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  agreement.  Comments 
should  be  submitted  to  Suzanne 
Canning,  Regional  Docket  Clerk 
(3RC00),  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia.  PA  19103,  or  by  e-mail  to 
canning.suzanne@epa.gov,  and  should 
refer  to  the  "Metcoa  Radiation 
Superfund  Site  Prospective  Purchaser 
Agreement"  and  "EPA  Docket  No. 
CERC-PPA-2000-0008."  The  proposed 
agreement  and  additional  background 
information  relating  to  it  may  be 
examined  and/or  copied  at  the  above 
EPA  office.  A  copy  of  the  proposed 
agreement  may  be  obtained  by  mail 
from  Suzanne  Canning  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Humane  L.  Zia  (3RC41),  Assistant 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 


Arch  Street,  Philadelphia,  PA  19103; 
phone:  (215)  814-3454. 

Dated:  November  30,  2000. 
Bradley  M.  Canipl>ell, 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency.  Region  III. 

[FR  Doc.  00-31725  Filed  12-12-00;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6915-9] 

Proposed  Administrative  Agreement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource.  Conservation  and 
Recovery  Act;  The  Doe  Run  Resources 
Corporation,  Hercuianeum,  Missouri, 
Docket  Nos.  CERCLA-7-2000-0029 
and  RCRA-7-2000-0018 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Envirorunental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  and  Section  7003(d)  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  6973(d) 
notification  is  hereby  given  of  a 
proposed  administrative  agreement 
concerning  The  Doe  Run  Resources 
Corporation  ("Respondent"),  at  881 
Main  Street  in  Hercuianeum,  Missouri. 
Under  the  Agreement,  the  Respondent 
agrees  to  perform  response  actions  to 
abate  an  imminent  and  substantial 
endangerment  to  the  public  health, 
welfare,  or  the  environment  that  may  be 
presented  by  (i)  the  actual  or  threatened 
release  of  hazardous  substances  at  or 
from  the  facility,  and/or  (ii)  the  past  or 
present  handling,  storage,  treatment, 
transportation  or  deposition  by 
Respondent  of  any  solid  waste  or 
hazardous  waste.  This  agreement  also 
concerns  the  (1)  performance  and 
oversight  of  a  Human  Health  and 
Ecological  Risk  Assessment;  (2) 
reimbursement  by  Respondent  of  costs 
incurred  by  the  United  States  and  the 
Missouri  Department  of  Natural 
Resources  ("MDNR")  in  coimection 
with  this  Order;  and  (3)  collection  of 
sufficient  data,  samples  and  other 
information,  in  conjunction  vdth  the 
MDNR  and  U.S.  Fish  and  Wildlife 
Service  ("USFWS"),  in  their  capacity  as 
Natural  Resource  Trustees  to  enable  the 
completion  of  an  injury  determination 


and  other  appropriate  natural  resource 
damage  assessment  activities  in 
accordance  with  43  CFR  Part  11. 
Respondent  will  clean  up  soil 
contamination  caused  by  its  smelter 
operations,  including  contaminated  soil 
in  residential  areas  in  the  vicinity  of  the 
smelter.  Respondent  will  conduct  a 
blood  lead  study  and  public  education 
program  on  health  effects  of  lead 
exposiu-e  through  the  air  and  soil,  mine 
wastes,  smelting  activity  and  lead  paint 
to  citizens  of  Hercuianeum  and  the 
surrounding  area.  Respondent  will 
install  air  emission  controls. 
Respondent  will  study  and  implement 
short-term  and  long-term  measures  to 
control  runoff  of  pollutants  from  its  24- 
acre  slag  pile  and  will  ensure  that  the 
slag  pile  is  operated  in  a  way  that 
prevents  loss  of  slag  into  the 
environment.  Respondent  will  develop 
and  conduct  a  groundwater  monitoring 
program.  Respondent  will  investigate 
other  potential  areas  affected  by  its 
smelter  operations.  The  Respondent 
agrees  to  pay  oversight  costs  incurred  by 
the  United  States  and  MDNR  pursuant 
to  an  Administrative  Order  on  Consent 
("Order")  dated  October  11.  2000.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  party  pursuant  to 
Section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a)  for  recovery  of  past  response 
costs  or  future  response  costs  incurred 
by  the  United  States  or  MDNR  in 
connection  with  this  response  action  or 
this  Order.  This  covenant  not  to  sue 
shall  take  effect  upon  receipt  by  EPA 
and  MDNR  of  the  payments  required  by 
the  Order  and  is  conditioned  upon  the 
complete  and  satisfactory  performance 
by  Respondent  of  its  obligations  under 
the  Order.  Under  the  agreement. 
Respondent  pays  $25,013.04  for 
reimbursement  of  past  costs  incmred  by 
the  United  States.  Respondent  also  pays 
$3,569.20  for  reimbursement  of  past 
natLual  resource  damage  assessment 
costs  incurred  by  MDNR. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  EPA 
will  receive  written  comments  relating 
to  the  settlement.  The  EPA  will  consider 
all  comments  received  and  may  modify 
or  withdraw  its  consent  to  the 
settlement  if  comments  received  fiwrn 
the  public  during  this  comment  period 
or  at  the  public  meeting  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  public  meeting  is  on 
Thursday,  December  14.  2000,  7:00 
P.M.,  at  the  Hercuianeum  United 
Methodist  Church.  672  Main, 
Hercuianeum,  Missouri.  The  EPA's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
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Herculaneum  Public  Library,  1 
Parkwood  Court,  Herculaneiun, 
Missouri,  and  from  Kathy  Robinson, 
Regional  Hearing  Clerk,  EPA,  901  North 
5th  Street,  Kansas  City,  Kansas  66101. 
DATES:  Comments  must  be  submitted  on 
or  before  January  12,  2001. 
ADDRESSES:  A  copy  of  the  proposed 
settlement  and  the  Administrative 
Record  are  available  for  public 
inspection  at  the  Office  of  the  Regional 
Hearing  Clerk  and  at  the  Herculaneum 
Public  Library,  at  the  addresses 
referenced  above.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Kathy  Robinson,  the  Regional 
Hearing  Clerk,  telephone:  (913)  551- 
7567.  Comments  should  reference  The 
Doe  Run  Resources  Corporation,  at  881 
Main  Street  in  Herculaneum,  Missouri, 
Docket  No.  CERCLA  7-2000-0029  and 
Docket  No.  RCRA-7-2000-0018  and 
should  be  addressed  to  Regional 
Hearing  Clerk.  EPA,  901  N.  5th  Street, 
Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Murray,  Assistant  Regional  Counsel, 
EPA,  901  N.  5th  Street,  Kansas  City, 
Kansas  66101,  telephone:  (913)  551- 
7448,  or  Shelley  Woods,  Assistant 
Attorney  General,  221  W.  High,  P.O. 
Box  899,  Jefferson  City,  Missouri  65102, 
telephone:  (573)  751-0660. 

Dated:  December  5,  2000. 
Dennis  Grams, 

Regional  Administrator,  Region  VII. 
[FR  Doc.  00-31726  Filed  12-12-00;  8:45  am] 

BILLING  CODE  6560-50-P 


FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board 

Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Adrninistration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  14, 
2000,  from  9:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

1.  Approval  of  Minutes 

— November  9,  2000  (Open  and  Closed) 


2.  Reports 

— FCS  Building  Association's  Quarterly 
Report 

— Report  on  Corporate  Approvals 

— Report  on  National  Charters 

*  Closed  Session 

Report 

— Bank  Request  for  Approval 

Dated:  December  8,  2000. 

Jeanette  C.  Brinkley, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

*  Session  Closed — Exempt  pursuant  to  5 
U.S.C.  552b(c)(8)  and  (9). 

[FR  Doc.  00-31884  Filed  12-11-00;  11:43 
am] 

BILLING  CODE  6705-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

December  6,  2000. 

Deletion  of  Agenda  Items  From  the 
December  7th  Open  Meeting 

The  following  items  have  been 
deleted  from  the  list  of  agenda  items 
scheduled  for  consideration  at  the 
December  7,  2000,  Open  Meeting  and 
previously  listed  in  the  Commission 
Notice  of  November  30,  2000. 


Item  No. 

Bureau 

Subject 

1  

2 

Mass  Media  

Mass  Media  

Title:  Applications  of  Anderson  Broadcasting  Company  (Assignor)  and  Cumulus  Licensing  Corp.  (As- 
signee); For  Consent  to  the  Assignment  of  the  Licenses  of  KBMR(AM),  Bismark,  ND,  KXMR(AM),  Bis- 
marck, ND,  KSSS(FM),  Bismarck.  ND,  KAVG(FM),  Beulah,  ND,  and  KBKU(FM),  Hettinger,  ND.  (File 
Nos.  BAL^ALH/BAP-1 9991 004 AAY-ABC 

Summary:  The  Commission  will  consider  a  Hearing  Designation  Order  conceming  applications  for  the  as- 
signment of  licenses  from  Anderson  Broadcasting  Company  to  Cumulus  Licensing  Corp. 

Title:  Definition  of  Radio  Mari<ets 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rule  Making  conceming  its  methodology 
for  defining  radio  markets,  and  other  related  policies  for  applying  the  radio  multiple  ownership  rules. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-31761  Filed  12-8-00;  4:08  pm] 

BILLING  CODE  6rt2-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2454] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceedings 

December  5,  2000. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 


rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  S.W.,  Washington,  DC  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  (Insert  date  of 
15  days  after  Publication  in  Federal 
Register).  See  Section  1^4(b)(l)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 


within  10  days  after  the  time  for  filing 
oppositions  have  expired. 

Subject:  Amendment  of  Section 
73.622(b),  Table  of  Allotments,  Digital 
Television  Broadcast  Stations  (Urbana, 
II)  (MM  Docket  No.  00-76.  RM-9809). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b)  Table  of  Allotments  FM 
Broadcast  Stations  (Sparta  and 
Buckhead,  GA)  (MM  Docket  No.  00-101, 
RM-9885). 

Number  of  Petitions  Filed:  1. 

Subject:  The  Establishment  of  Policies 
and  Service  Rules  for  the  Mobile- 


Satellite  Service  in  the  2  GHz  Band  (IB 
Docket  No.  99-81). 
Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  00-31663  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  00-12] 

Revocation  of  Licenses.  Provisional 
Licenses  and  Order  To  Discontinue 
Operations  in  U.S.-Foreign  Trades  for 
Failure  To  Comply  With  the  New 
Licensing  Requirements  of  the  Ocean 
Shipping  Reform  Act  of  1998;  Notice  of 
issuance  of  Order  To  Show  Cause 

Notice  is  given  that  on  December  7, 
2000,  the  Federal  Maritime  Commission 
("Commission")  served  an  Order 
directing  81  ocean  transportation 
intermediaries  ("OTIs") 
("Respondents")  to  show  cause  both 
why  Uieir  ocean  transportation 
intermediary  licenses  (permanent  and/ 
or  provisional)  should  not  be  revoked 
and  why  they  should  not  be  directed  to 
discontinue  their  operations  in  the 
foreign  trades  of  the  United  States  for 
failure  to  comply  with  the  requirements 
of  the  Ocean  Shipping  Reform  Act  of 
1998,  Pub.  L.  105-258,  112  Stat.  1902 
("OSRA").  The  Commission  took  this 
action  because  the  Respondents  still 
have  not  met  new  requfrements  effective 
May  1,  1999  prescribed  by  OSRA  and 
the  Commission's  implementing  rules 
thereunder,  notwithstanding  extensive 
efforts  by  the  Commission  to  bring  them 
into  compliance. 

Specifically,  Respondents  have  been 
directed  pursuant  to  sections  11  and  14 
of  the  Shipping  Act  of  1984  ("1984 
Act"),  46  U.S.C.  app  1710  and  1713,  to 
submit  affidavits^f^fact  and  memoranda 
of  law  to  show  cause  why:  the 
Commission  should  not  revoke  their 
licenses  for  failure  to  comply  with 
section  19  of  the  1984  Act  and  46  CFR 
Part  515;  and  why  the  Commission 
should  not  order  each  of  them  to  cease 
and  desist  from  operating  as  an  OTI, 
including  publication  of  any  tariff,  in 
the  foreign  trade  of  the  United  States. 

The  Order  requires  that  affidavits  of 
fact  and  memoranda  of  law  filed  by 
Respondents  and  any  interveners  in 
support  of  Respondents  be  filed  no  later 
than  January  12,  2001. 

The  full  text  of  the  Order  may  be 
viewed  on  the  Commission's  home  page 
at  http://www.fmc.gov,  or  at  the  Office 
of  the  Secretary,  room  1046,  800  N. 
Capitol  Street,  NW.,  Washington,  DC. 


Petitions  for  leave  to  intervene  may  be 
filed  in  accordance  with  46  CFR  502.72. 

The  Order  to  Show  Cause  was  served 
on  the  following  ocean  transportation 
intermediaries,  which  have  been 
designated  Respondents  in  this 
proceeding: 
A.I.F.  Services,  Inc.  dba  Agency 

International  Forwarding,  Inc. 
Advante  Customs  Broker  and  Freight 

Forwarders  Inc. 
Agency  International  Forwarding,  Inc. 
Air  &  Sea  Inc. 

Airlift  Container  Lines,  Inc. 
Albatross  Shipping  Inc. 
Allied  International  N.A.,  Inc. 
Almcorp  Project  Transport,  Inc. 
Alrod  International,  Inc.  dba  Alrod 

Ocean  Company 
Andreani  Corporation 
Auto  Export  Services  North  America, 

Inc. 
Auto  Overseas  Ltd. 
Blackbird  Line,  Inc. 
Bulkmatic  Transport  Company 
C  &  F  Worldwide  Agency  Corp. 
Calico  Equipment  Corp.  dba  Global 

Equipment  Transport 
Cargo  Maritime  Services,  Inc. 
Cargo  Transport,  Inc. 
Centra  Worldwide  Inc  dba  Cwi 

Container  Line 
Century  Express,  Inc. 
Chin,  Johnnie  C.  F.  dba  J  C  Express 
Con-Way  Intermodal,  Inc. 
Continental  Shipping  &  Trading 

Import — ^Export,  Inc. 
Continental  Van  Lines,  Inc.  dba 

Continental  International 
Denali  International,  Inc. 
Deugro  Ocean  Transport,  Inc. 
Dukes  Systems  Corp. 
Excel  Shipping  Corp. 
Exploit  Express  Freight  Inc. 
Federal  Warehouse  Company 
Feith,  Cornells  J.  dba  Tiger  Express 
Formerica  Consolidation  Service,  Inc. 
Frontier  International  Forwarders,  Inc. 
Gulf  South  Forest  Products,  Inc. 
Hemisphere  International  Shipping,  Inc. 
Hopkins,  James  E.  dba  Hopkins  Services 
Intermare  Agency  Services,  Inc. 
Inter-American  Freight  Consolidators, 

Inc. 
International  Distribution,  Inc. 
International  Trade  and  Logistics,  Inc. 
International  Transport  Agency  dba 

I.T.A. 
Iris  Enterprises  Corp.  dba  Iris  Cargo 
J.C.  Express  of  Miami,  Corp. 
Johnson  Storage  &  Moving  Co. 
Landstar  Ranger,  Inc. 
Loa  hit'l  (USA)  Transport  Co.  Inc. 
Manna  Freight  Systems,  Inc. 
Maurice  Pincoffs  Company,  Inc. 
Millenium  Logistics  Services,  Inc. 
Nador  Shipping  Corporation 
Naviera  Mundial  Inc. 


Oceanic  Freights,  Inc. 

Ocean  Pacific  Lines,  Inc. 

Og  International  (USA)  Co.,  Inc. 

P.  H.  Retry,  Company 

Pagoda  Container  Line  Corp. 

Poseidon  Freight  Forwarders,  Inc.  dba 

Poseidon  Line 
Professional  Cargo  Services  Int'l  Inc. 
Roberto  Bucci  (USA)  Inc. 
Rolines  Shipping  Corp. 
S.h.r.  Enterprises,  Inc. 
S.t.s.  International,  Inc. 
Sanchez,  Carlos  B.  dba  R  &  S  Trading 
Sea  Expo  Freight  Services,  Inc. 
Sea-Land  Logistics,  Inc. 
Seajet  Express  Container  Line  Ltd.  dba 

Gateway  Container  Line 
Seamax,  Inc. 
Sunmar  Shipping,  Inc.  dba  Sunmar 

Alaska  Service 
Taiun  Company  (U.S.A.)  Inc. 
Time  Definite  Services,  Inc. 
Trans- Alliance  Int'l  Fwdg.  Co.  dba  Nova 

Ocean  Line 
Transbridge  International,  Inc. 
Transneftegazstroy  America,  Inc. 
Transpo  Service,  Ltd. 
Treset  Corporation 

Unitrans  Shipping  &  Air  Cargo  Limited 
Universe  Freight  Brokers,  Inc.  dba 

Seacarriers 
Victory  Van  Corporation  dba  Victory 

Van  International 
World  Marine  Services  Dominicana, 

LLC 
World  Wide  Cargo  Logistics,  Inc. 
Yellow  Freight  System,  Inc. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  00-31666  Filed  12-12-00;  8:45  am] 

BILLING  COOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  19817  (j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  jiaragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  27,  2000. 
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A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Tubbs-Ohnward  Limited 
Partnership,  Maquoketa,  Iowa,  General 
Partners,  Edward  L.  Tubbs,  Maquoketa, 
Iowa,  Alan  R.  Tubbs,  Maquoketa,  Iowa; 
Steven  E.  Tubbs,  Delmar,  Iowa,  AMBA 
Limited  Partnership,  Maquoketa,  Iowa, 
General  Partners,  Alan  R.  Tubbs, 
Maquoketa,  Iowa,  Myrna  J.  Tubbs, 
DeWitt,  Iowa,  Brigham  L.  Tubbs, 
Clinton,  Iowa,  Abram  A.  Tubbs, 
Anamosa,  Iowa,  J.F.  Limited 
Partnership,  Maquoketa,  Iowa,  General 
Partners,  John  W.  Fagerland, 
Maquoketa,  Iowa;  Evelyn  L.  Fagerland, 
Maquoketa,  Iowa;  Karen  L.  Slattery, 
Maquoketa,  Iowa;  Kendra  L.  Beck, 
Maquoketa,  Iowa,  and  Krista  L.  Grant, 
Preston,  Iowa,  E.F.  Limited  Partnership, 
Maquoketa,  Iowa,  General  Partners,  John 
W.  Fagerland,  Maquoketa,  Iowa,  Evelyn 
L.  Fagerland,  Maquoketa,  Iowa,  Karen  L. 
Slattery,  Maquoketa,  Iowa,  Kendra  L. 
Beck,  Maquoketa,  Iowa,  and  Krista  L. 
Grant,  Preston,  Iowa;  all  to  acquire 
voting  shares  of  Ohnward  Bancshares, 
Inc.,  Maquoketa,  Iowa,  and  thereby 
indirectly  acquire  voting  shares  of 
Maquoketa  State  Bank,  Maquoketa, 
Iowa,  1st  Central  State  Bank,  De  Witt. 
Iowa,  Tri-County  Bank  &  Trust,  Cascade, 
Iowa,  and  Gateway  State  Bank,  Clinton, 
Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  David  Gunter  Hodo,  Amory, 
Mississippi,  to  retain  voting  shares  of 
Secxirity  Bancshares,  Inc.,  Amory, 
Mississippi,  and  thereby  indirectly 
retain  voting  shares  of  Security  Bank  of 
Amory,  Amory,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 

System,  December  7,  2000. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-31668  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regidations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  edl  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbapking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  5, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  Bedwell  Investments,  Inc.,  Jackson, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  35  percent  of  the 
voting  shares  of  Merchants  Trust,  Inc., 
Jackson,  Alabama;  and  thereby 
indirectly  acquire  Merchants  Bank, 
Jackson,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  First  Capital  Bankshares,  Inc., 
Peoria,  Illinois;  to  acquire  20  percent  of 
the  voting  shares  of  Community  Bank  of 
Lemont  (in  organization),  Lemont, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  7,  2000. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-31667  Filed  12-12-00;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  DATE:  12:00  noon,  Monday, 
December  18,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  emd  C 
Streets.  N.W.,  Washington,  DC  20551 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  relating  to  Federal 
Reserve  System  benefits.  (This  item  was 
originally  announced  for  a  closed 
meeting  on  December  4,  2000.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  Decemtwr  8,  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-31760  Filed  12-8-00;  4:08  pm] 

BILUNG  CODE  6210-01-P 


GENERAL  SERVICES  < 

ADMINISTRATION 

Office  of  Communications; 
Cancellation  of  a  Standard  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor  is 
cancelling  the  following  Standard  Form 
because  of  low  usage:  SF  99,  Notice  of 
Award  of  Contract. 

DATES:  Effective  December  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 


Dated:  November  13,  2000. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

[FR  Doc.  00-31670  Filed  12-12-00;  8:45  am) 

BILUNG  CODE  6S20-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  a  proposed  information 
collection  project:  "Medical 
Expenditure  Panel  Smvey  Household 
Component  (MEPS-HC)-2001  through 
2004".  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)),  AHRQ  invites  the  pubUc 
to  comment  on  this  proposed 
information  collection. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  3,  2000  and  allowed 
60  days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  January  12,  2001. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  OMB  Desk  Officer  at 
the  following  address:  Allison  Eydt, 
Human  Resources  and  Housing  Branch, 
Office  of  Information  and  Regidatory 
Affairs,  OMB:  New  Executive  Office 
Building,  Room  10235;  Washington,  DC 
20503. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and 


included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer,  <301)  594-3132. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project:  "Medical 
Expenditure  Panel  Survey  Household 
Component  (MEPS-HC)-2001  through 
2004". 

The  AHRQ  intends  to  conduct  an 
annual  panel  survey  of  U.S.  households 
to  collect  information  on  a  variety  of 
measures  related  to  health  status,  health 
insurance  coverage,  health  care  use  and 
expenditures,  and  sources  of  payment 
for  health  services.  Each  panel  consists 
of  a  nationally  representative  sample  of 
U.S.  households  who  remain  in  MEPS 
for  two  consecutive  years  of  data 
collection.  The  first  panel  of  MEPS 
began  in  1996  and  has  continued 
annually  thereafter.  The  MEPS-HC  is 
jointly  sponsored  by  the  AHRQ  and  the 
National  Center  for  Health  Statistics 
(NCHS). 

It  will  be  conducted  using  a  sample  of 
households  selected  from  households 
which  responded  to  the  National  Health 
Interview  Survey  (NHIS)  sponsored  by 
NCHS.  The  NHIS  is  a  household  survey 
which  collects  health  related  data  from 
approximately  50,000  households  and 
110,000  people.  The  NHIS  is  used  as  the 
sampling  frame  for  the  MEPS  and 
several  other  surveys  as  part  of  efforts 
by  the  Department  of  Health  and  Human 
Services  (HHS)  to  integrate  survey  data 
collection  activities. 

Data  to  be  collected  from  each 
household  include  detailed  information 
on  demographics,  health  conditions, 
current  health  status,  utilization  of 
health  care  providers,  charges  and 
payments  for  health  care  services, 
quality  of  care  received,  medications, 
emplojTnent  and  health  insurance. 

In  accordance  with  AHRQ  and  NCHS 
confidentiality  statutes,  statistical  and 
nonidentifying  data  will  be  made 
available  through  publications,  articles 
in  major  journals  as  well  as  public  use 


data  files.  The  data  are  intended  to. be 
used  for  purposes  such  as: 

•  Generating  national  estimates  of 
individual  and  family  health  care  use 
and  expenditures,  private  and  public 
health  insurance  coverage,  and  the 
availability,  costs  and  scope  of  private 
health  insurance  benefits  among 
Americans; 

•  Examining  the  effects  of  changes  in 
how  chronic  care  and  disability  are 
managed  and  financed; 

•  Evaluating  the  growing  impact  of 
managed  care  and  of  enrollment  in 
different  types  of  managed  care  plans; 
and, 

•  Examining  access  to  and  costs  of 
health  care  for  common  diseases  and 
conditions,  health  care  quality, 
prescription  drug  use,  and  other  health 
issues. 

Statisticians  and  researchers  will  use 
these  data  to  make  important 
generalizations  on  the  civilian  non- 
institutionalized  popiUation  of  the 
United  States,  as  well  as  to  conduct 
research  in  which  the  fanuly  is  the  unit 
of  analysis. 

Method  of  Collection:  The  data  will  be 
collected  using  a  combination  of  modes. 
For  example,  the  AHRQ  intends  to 
introduce  study  participants  to  the 
survey  through  advance  mailings.  The 
first  contact  will  provide  the  household 
with  information  regarding  the 
importance  and  uses  of  the  information 
obtained.  The  AHRQ  vkill  then  conduct 
five  (in-person)  interviews  with  each 
household  to  obtain  health  care  use  and 
expense  data.  Data  will  be  collected 
using  a  computer-assisted  personal 
interviewing  method  (CAPl).  In  certain 
cases,  AHRQ  will  conduct  interviews 
over  the  telephone,  if  necessary.  Burden 
estimates  follow: 

Estimated  Annual  Respondent 
Burden  Per  Year:  Each  MEPS 
participant  is  asked  to  complete  5 
interviews  over  two  and  one  half  years. 
Each  interview  averages  1.8  hours  in 
length.  Total  burden  is  estimated  in  the 
followdng  chart: 


Survey  period 


Feb-July  2001 
Aug-Dec  2001 
Feb-July  2002 
Aug-Dec  2002 
Feb-July  2003 

Total  .... 


Number  of 
completes 


19.380 
13,280 
21.248 
16,239 
24,187 


Burden  per 

comptete 

(hours) 


1.8 
1.8 
1.8 
1.8 
1.8 


Total 
burden 
(hours) 


34,884 
23.904 
38,246 
29,230 
43,537 


148,291 
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Dated;  December  6.  2000. 
John  M.  Eisenberg, 
Director. 
[FR  Doc.  00-31671  Filed  12-12-00;  8:45  am) 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Guidance  for  the  Tribal 
Temporary  Assistance  for  Needy 
Families  Program. 


OMB  No.  0970-0157. 

Description:  The  subject  document 
provides  program  information,  plan 
guidance,  and  a  suggested  plan  outline 
for  an  application  for  direct  funding  and 
administration  by  federally  recognized 
Indian  Tribes  of  a  Temporary  Assistance 
for  Needy  Families  program  (Tribal 
TANF). 

Respondents:  Federally  recognized 
Indian  Tribes  or  consortia  thereof. 

Annual  Burden  Estimates 


Instrument 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

Average  bur- 
den hours 
per  response 

Total  burden 
hours 

Plan  and  revisions  

18 

3 

100 

5,400 

Estimated  Total  Annual  Burden  Hours:  

5400 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acoiracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  7,  2000. 
Bob  Sargis, 

Reports  Clearance  Officer. 
IFR  Doc.  00-31665  Filed  12-12-00;  8:45  am) 

BILLING  CODE  4184-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF/ACYF/HS 
FY  2000-041 

Early  Head  Start  Longitudinal 
Research  Partnerships:  Availability  of 
Funds  and  Request  for  Applications 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Notice. 

Statutory  Authority:  The  Head  Start  Act,  as 
amended  42  U.S.C.  9801  et  seq.)  CFDA: 
93.600. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF), 
Administration  on  Children,  Youth  and 
Families  (ACYF)  announces  the 
availability  of  funds  for  universities,  in 
partnership  with  the  original  1 7  Early 
Head  Start  Research  sites,  to  conduct 
the  local  and  cross-site  longitudinal 
research  until  entry  into  kindergarten  on 
children  and  families  who  were 
participants  in  the  original  National 
Early  Head  Start  Research  Study. 
DATES:  The  closing  date  for  receipt  of 
applications  is  5:00  P.M.  EDT  January 
29, 2001. 

Note:  Applications  should  be  submitted  to 
the  ACYF  Operations  Center  at  1815  N.  Fort 
Myer  Drive,  Suite  300,  Arlington,  Virginia 
22209.  However,  prior  to  preparing  and 
submitting  an  application,  in  order  to 
satisfactorily  compete  under  this 
announcement  it  will  be  necessary  for 
potential  applicants  to  read  the  full 
announcement  which  is  available  through 
the  addresses  listed  below. 

ADDRESSES:  The  full  announcement  and 
applications,  including  all  necessary 
forms  can  be  downloaded  from  the  Head 


Start  web  site  at  www.acf.dhhs.gov/ 
programs/hsb.  The  web  site  also 
contains  a  listing  of  the  1 7  Early  Head 
Start  programs  that  were  part  of  the 
original  study.  Hard  copies  of  the 
application  may  be  obtained  by  writing 
or  calling  the  Operations  Center  or 
sending  an  email  to  hsilScgnet.com 
FOR  FURTHER  INFORMATION  CONTACT: 
ACYF  Operations  Center  at:  1815  N. 
Fort  Myer  Drive,  Suite  300,  Arlington, 
Virginia  22209  or  (1-800)  351-2293. 
SUPPLEMENTARY  INFORMATION: 

Eligible  Applicants:  Universities  and 
four-year  colleges  on  behalf  of  a  faculty 
member  who  holds  a  doctorate  degree  or 
equivalent  in  their  respective  field  and 
have  formed  partnerships  with  an 
original  Early  Head  Start  Reseeirch  site. 

Project  Duration:  The  announcement 
for  Early  Head  Start  Longitudinal 
Research  is  soliciting  applications  for 
project  periods  of  four  years.  Awards, 
on  a  competitive  basis,  will  be  for  the 
first  one-year  budget  period. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period,  but  within  the 
established  project  period,  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  An  additional  competitive 
grant  for  one  year  may  be  considered  for 
recipients  of  grants  under  this 
aimoimcement  if  it  is  deemed  necessary 
for  the  completion  of  the  data  analysis 
and  report  writing. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  $190,000  per 
Early  Head  Start  research  site  for  the 
first  12-month  budget  period  based  on 
the  number  of  children  to  be  tracked 


and  tested  and  their  distance  fi"om  the 
original  site.  The  Federal  share  for" 
subsequent  years  shall  be  up  to 
$200,000  per  year  per  Early  Head  Start 
research  site  for  each  year  of  the  project 
period  depending  on  the  number  of 
children  still  to  be  tracked  and  tested 
and  the  analysis  and  report  writing  to  be 
completed.  The  Federal  share  is 
inclusive  of  indirect  costs. 

Matching  Requirements:  There  are  no 
matching  requirements. 

Anticipated  Number  of  Projects  To  Be 
Funded:  It  is  anticipated  that  a 
maximum  of  17  projects  will  be  funded. 

Criteria 

Reviewers  will  consider  the  following 
factors  when  assigning  points. 

1 .  Results  or  Benefits  Expected — 25 
points 

•  The  research  questions  are  clearly 
stated. 

•  The  extent  to  which  the  questions 
are  of  importance  and  relevance  for  low- 
income  children's  development  and 
welfare. 

•  The  extent  to  which  the  research 
study  makes  a  significant  contribution 
to  the  knowledge  base. 

•  The  extent  to  which  the  literature 
review  is  current  and  comprehensive 
and  supports  the  need  for  the  study,  the 
questions  to  be  addressed  or  the 
hypotheses  to  be  tested. 

•  The  extent  to  which  the  questions 
that  will  be  addressed  or  the  hypotheses 
that  will  be  tested  are  sufficient  for 
meeting  the  stated  objectives. 

•  The  extent  to  whicli  the  results 
build  on  the  results  of  the  first  study. 

2.  Approach — 40  points 

•  The  extent  to  which  the  research 
design  is  appropriate  and  sufficient  for 
addressing  the  questions  of  the  study. 

•  The  extent  to  which  child  outcomes 
are  the  major  focus  of  the  study. 

•  The  extent  to  which  the  plaimed 
research  specifies  the  measures  to  be 
used  and  the  analyses  to  be  conducted. 

•  The  extent  to  which  the  planned 
measures  are  appropriate  and  sufficient 
for  the  questions  of  the  study. 

•  The  extent  to  which  the  planned 
measures  and  analysis  incorporate  the 
measures  and  analyses  completed  imder 
the  original  study. 

•  The  extent  to  which  the  plaimed 
measures  and  analyses  both  reflect 
knowledge  cuid  use  of  state-of-the-art 
measures  and  analytic  techniques  and 
advance  the  state-of-the-art. 

•  The  extent  to  which  the  analytic 
techniques  are  appropriate  for  the 
question  imder  consideration. 

•  The  extent  to  which  the  proposed 
sample  size  is  sufficient  for  the  study. 


•  The  scope  of  the  project  is 
reasonable  for  the  funds  available  for 
these  grants. 

•  The  extent  to  which  the  planned 
approach  reflects  sufficient  input  from 
and  partnership  with  the  Early  Head 
Start  program. 

3.  Staff  and  Position  Data — 35  points 

•  The  extent  to  which  the  principal 
investigator  and  other  key  research  staff 
possess  the  research  expertise  necessary 
to  conduct  the  study  as  demonstrated  in 
the  application  and  information 
contained  in  their  vitae. 

•  The  principal  investigator(s)  has 
earned  a  doctorate  or  equivsdent  in  the 
relevant  field  and  has  first  or  second 
author  publications  in  major  research 
journals. 

•  The  extent  to  which  the  proposed 
staff  reflect  an  understanding  of  and 
sensitivity  to  the  issues  of  working  in  a 
community  setting  and  in  partnership 
with  Early  Head  Start  program  staff  and 
parents. 

•  The  adequacy  of  the  time  devoted 
to  this  project  by  the  principal 
investigator  and  other  key  staff  in  order 
to  ensure  a  high  level  of  professional 
input  and  attention. 

Required  Notification  of  the  Single 
Point  of  Contact 

This  program  is  covered  under  ■ 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovermnental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  New 
York,  Ohio,  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington,  and 
American  Samoa  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  twenty-three  jurisdictions 
need  take  no  action  regarding  E.O. 
12372.  Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 


the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  accommodate  or  explain 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  William  Wilson,  Head 
Start  Bureau,  330  C  Street  SW., 
Washington,  DC  20447,  Attn:  Head-Start 
University  Partnerships  or  Graduate 
Student  Head  Start  Research.  A  list  of 
the  Single  Points  of  Contact  for  each 
State  and  Territory  can  be  found  on  the 
web  site  http://www.whitehouse.gov/ 
omb/grants/spoc.html. 

Dated:  December  6,  2000. 
lames  A.  Harrell, 

Acting  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
[FR  Doc.  00-31664  Filed  12-12-00;  8:45  am) 
BILUNG  CODE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  annoimcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  January  2001. 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice  (NACNEP). 

Date  and  T/me.  January  11.  2001;  8:30 
a.m.-5:00  p.m.,  January  12,  2001;  8:30  a.m.- 
3:00  p.m. 

Place:  Washington  Monarch  Hotel,  2401  M 
Street,  N.W.,  Washington.  DC  20037. 

The  meeting  is  open  to  the  public. 

Agenda:  Updates  and  discussion  of 
Department,  Agency,  Bureau  and  Division 
activities,  and  the  legislative  and  budget 
status  of  programs;  status  of  COGME/ 
NACNEP  joint  report  on  "Collaborative 
Education  to  Ensure  Patient  Safety"; 
discussion  of  the  National  Sample  Survey 
2000  report;  presentation  and  panel 
discussion  of  national  and  regional  nursing 
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workforce  issues;  status  of  funding  allocation 
methodology  contract;  and  Council  strategic 
planning  workgroups  on  Workforce  and 
Practice. 

Anyone  interested  in  obtaining  a 
roster  of  members,  minutes  of  the 
meeting,  or  other  relevant  information 
should  write  or  contact  Ms.  Elaine  G. 
Cohen,  Executive  Secretary,  National 
Advisory  Council  on  Nurse  Education 
and  Practice,  Parklawn  Building,  Room 
9-35.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
5786. 

Dated:  December  7,  2000. 
Jane  M .  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(FR  Doc.  00-31701  Filed  12-12-00;  8:45  am] 

BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  November  2000 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  November  2000, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  imder 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procinement  and  non- 
procurement  programs  and  activities. 


Subject,  City,  State 


,  Effective 
date 


Civil  Monetary  Penalty 


Valiente,  Jose  G..  Miami,  Fl 11/06/2000 


Program-Related  Convictions 


Subject,  City,  State 

Effective 
date 

Bassett,  Douglas  Allen,  Fort 

Wayne,  IN  

12/20/2000 

Camacho,  Raul,  Hialeah,  FL  .... 

12/20/2000 

Ctiromey,  Paul  Anthony,  W. 

Pittson,  PA  

12/20/2000 

Costanzo,  Patricia  A.,  Palm 

Bay,  FL 

12/20/2000 

Curtis,  Lorraine  Edith,  Bloom- 

ington,  CA  

12/20/2000 

Faddock,  William,  Peachtree 

City,  GA 

12/20/2000 

Favela,  Ricardo,  Whlttier,  CA  ... 

12/20/2000 

Glller,  Leonid,  Edison,  NJ 

12/20/2000 

Gray,  Robert  Bnjce,  Ft.  Lauder- 

dale. FL  

12/20/2000 

Gray,  Leslie  Kenney,  Rich- 

mond, VA  

12/20/2000 

Haningtori,  William,  Coleman, 

FL        

12/20/2000 

Harris,  Gloria  A.,  East  Point, 

GA  

12/20/2000 

Hollander,  Alexander,  Flushing, 

NY  

12/20/2000 

Isaacson,  Yoram,  Tehachapi, 

CA  

12/20/2000 

Isaacson,  Joseph,  Los  Angeles, 

CA  

12/20/2000 

Johnson,  Jeffrey,  Rochester, 

NY                   

12/20/2000 

Johnson,  Linda,  Vero  Beach, 

FL  

12/20/2000 

Karu,  Ron,  Avenai,  CA  

12/20/2000 

Lamar,  Magaline  Eddings, 

Fresno,  CA 

12/20/2000 

Lewis,  Terry  Lamond,  Rialto. 

CA  

12/20/2000 

Lopez,  Gloria  E.,  Coleman,  FL 

12/20/2000 

Mack,  Cedric  Lamar,  College 

Parte.  GA  

12/20/2000 

Mason,  Paula  J.,  Richmond, 

VA  

12/20/2000 

Mikhaylova,  Alia.  Flushing,  NY 

12/20/2000 

Molina.  David  Jr.,  Brooklyn,  NY 

12/20/2000 

Olmos,  Leonardo,  Miami,  FL  .... 

12/20/2000 

Pichardo,  Juan  A  ,  New  York, 

NY  

12/20/2000 

Pinkney,  Brandi  Raquel,  Row- 

land Hgts,  CA 

12/20/2000 

Poli,  Catherine  E.,  Delray 

Beach,  FL 

12/20/2000 

Rampersad,  Lakshminarine, 

Landing,  NJ  

12/20/2000 

Rizzo,  Anthony  T.,  Batavia,  NY 

12/20/2000 

Rome,  Stanford  B.,  Valdosta, 

GA  

12/20/2000 

Rubenich,  Ervand  Doganian, 

Long  Beach,  CA 

12/20/2000 

Schwartz,  Edward,  Redlands, 

CA  

12/20/2000 

Stallings,  Allen  J.,  Wallace,  NC 

12/20/2000 

Stan,  Joseph  N.,  Beveriy  Hills, 

CA  

12/20/2000 

Weiselberg,  Alan,  Miami,  FL  .... 

12/20/2000 

Williams,  Sandra  Lynette,  On- 

tario, CA  

12/20/2000 

Zak.  Felix.  Brooklyn,  NY 

12/20/2000 

Zarza,  Jose,  Blounstown,  Fl 

12/20/2000 

Felony  Control  Substance  Conviction 


Subject,  City,  State 


Effective 
date 


Patient  Abuse/Neglect  Convictions 


Adams,  Yolanda  M.,  Magee, 

MS 

12/20/2000 

Anderson,  Margaret  B.,  Colum- 

bia, SC  

12/20/2000 

Ducksworth,  Coquetties,  Tay- 

lorsville,  MS 

12/20/2000 

Feliciano,  Aja  K.,  Hartsville,  SC 

12/20/2000 

Fisher,  Frederick  Antonio,  Cor- 

coran, CA  

12/20/2000 

Gray,  Dewayne,  Jackson,  MS  .. 

12/20/2000 

Hopkins,  Judith,  Jackson,  MS  . 

12/20/2000 

Johnson,  Bertha,  Kansas  City, 

MO  

12/20/2000 

Larow,  Mari<  L,  Rome,  NY 

12/20/2000 

Mitchell,  Chariene,  Camden, 

SC              

12/20/2000 

Moore,  Larry  Eari,  Chat- 

tanooga, IN  

12/20/2000 

Motley,  Mary  Frances,  Wesson, 

MS 

12/20/2000 

Naker,  George  Walter,  Spo- 

kane, WA  

12/20/2000 

Nearing,  Darrell  W.,  Columbia, 

SC  

12/20/2000 

Scott,  Altovise  L.,  Jackson,  TN 

12/20/2000 

Willis,  Chester  Lovell,  Jackson. 

MS 

12/20/2000 

Wilson,  Shiriey,  Jackson,  MS  ... 

12/20/2000 

Conviction  for  Healtti  Care  Fraud 


Ingram,  Coltina  E.,  Santee,  SC 


12/20/2000 


License  Revocation/Suspension/ 
Surrendered 


Aquino,  Nilvio  R.,  Eglin  AFB, 
FL 


12/20/2000 


Walters,  Dariene  Danielle,  Tu- 
pelo, MS 


12/20/2000 


Alexander,  Kristine  R.,  Bethel, 

CT     

12/20/2000 

Altman,  Karen  R.  Taylor, 

Blackshear,  GA  

12/20/2000 

Anderson,  Tim  Glenn,  Spo- 

kane, WA  

12/20/2000 

Anderson,  Cassandra  Mk^helle, 

Houston,  TX  

12/20/2000 

Armando,  Brenda  Denise 

Wells,  Stone  Mountain,  GA  .. 

12/20/2000 

Armistead,  Cedric,  San  Pablo, 

CA  

12/20/2000 

Bailey,  Lawrence  Ray  Jr.,  Au- 

rora, IN  

12/20/2000 

Balmer,  Ruth  Ann,  Bethalto,  IL 

12/20/2000 

Batish,  Rajesh,  Frazer,  PA 

12/20/2000 

Baxter,  Kimljeriy,  Newtown,  CT 

12/20/2000 

Beringer,  Vicki  L.,  Mentor,  OH 

12/20/2000 

Bondoc,  Dominga  Rivera, 

Bronx,  NY 

12/20/2000 

Borland,  Richard  K., 

Kennerdell.  PA  

12/20/2000 

Borum,  Curtis  Tyrone,  Fremont, 

CA  

12/20/2000 

Bryan,  Karen  Gean  Byrd, 

Macon,  GA  

12/20/2000 

Brydon,  Cathy  A.,  Pocatello,  ID 

12/20/2000 

Buckner-Hunter,  Francis,  Los 

Angeles,  CA  

12/20/2000 

Buri<e,  Marianne  Cunningham, 

Glendale,  CA 

12/20/2000 

Cash,  Lisa,  Midlothian,  VA  

12/20/2000 

Chenard,  Paul  Michael,  Erie, 

PA  

12/20/2000 

Subject,  City,  State 


Choi,  Jimmy  W.,  Glen  Cove, 

NY  

Church,  Susan  E.,  Walford,  lA 

Courtney,  Lara  Skye,  Hinton, 
OK  

Dailey,  Douglas  O.,  Grass  Val- 
ley, CA  

Darting,  Elizabeth  Ann,  Min- 
neapolis, MN  

Davis,  Larry  Duane,  Ontario, 
OR  

Dowling,  Joanna  Kathleen,  Lit- 
tle Rock,  AR 

Duffield.  Cami  R., 
Lawrenceville,  NJ  

Erickson,  Bernadette,  Des 
Moines,  lA  

Fleisher,  Paul  R.,  New  London, 
CT  

Frasier.  Shirtey  A.,  Waterville, 
ME  

Frazer,  Cheryl,  Lebanon,  TN  .... 

Gelpi,  Angelo,  Bronx,  NY  

German,  Mart<  L.,  Chino  Valley, 
AZ 

Givens,  Angela  M.,  Richmond, 
VA  

Glynn,  Tara,  Yehm,  WA  

Guerrero-Ramirez,  Luis  E., 
Houston,  TX  

Haase,  Steven,  Scottsdale,  AZ 

Harrington,  William  H., 
Colchester,  CT  

Harrison,  Jeffrey  D.,  Phoenix, 
AZ 

Hendriksen,  Rebecca  Anne, 
Las  Vegas,  NV 

Henry,  Jo  Anne  S.,  Cleveland, 
GA  

Hickman,  Cynthia  Marie 
Rathgeb,  Chesapeake,  VA  ... 

Hoeppner,  Michelle  D., 
Urbandale,  lA  

Holbrook.  Robert  Walter,  El 
Paso,  TX  

Hollobaugh,  Samuel  Lee, 
Ozari<,  Al  

Howe,  Tammy  L,  Buriington, 
lA 

Hughes,  Stephanie  Nola,  Fay- 
etteville,  GA 

Inorio,  Nancy  S.,  Hamden,  CT 

Isaacs,  Joy  Rosemary  S.,  St. 
Paul,  MN  

Jacob,  Lisa  Rothrauff,  Brad- 
dock,  PA 

Jones,  Patrick  Stephen,  Roa- 
noke, VA  

Jordan,  Paul  Lawrence, 
Chowchilla,  CA 

Kelly,  Warren  Roger,  Wasco, 
CA  

Kocer,  Abdul  Khaliq,  Ft. 
Oglethorpe.  GA  

Kotajarvi,  Cherie  Lyn,  Krueger 
Alpharetta,  GA  

Kottler.  Barry  M.,  Butner.  NC  ... 

Lake,  Cicely  C,  Richmond,  VA 

Land,  Timothy  David,  Chicago 
Ridge,  IL 

Landmm,  Kurt  McKinley,  Chi- 
cago IL  


Effective 
date 


12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 

12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 


Subject,  City,  State 

Effective 
date 

Langford,  Sheshalla  M., 

Mundelein,  IL  

12/20/2000 

Lara,  Susan  G..  Chkago,  IL 

12/20/2000 

Lawrence,  Gregory  Scott, 

Edwardsville,  IL 

12/20/2000 

Lee,  Jeny  Clayton,  Chico,  CA  .. 

12/20/2000 

Liebman,  William  M.,  San 

Rafael,  CA 

12/20/2000 

Lin,  Paul  Pao-Shan,  Los  /Ange- 

les, C  A  

12/20/2000 

Lockridge,  Pamela,  Robeline, 

LA 

12/20/2000 

Lucas,  Stephanie  Andre,  San 

Bemardino,  CA  

12/20/2000 

Lukken,  Nickie  S.,  Sioux  City, 

lA 

12/20/2000 

Lynch,  Gloria  J.,  E.  Hartland, 

CT  

12/20/2000 

Madison,  Shirtey  A.,  Aiken,  SC 

12/20/2000 

Madison,  Antoine  Catrele,  Jo- 

liet,  IL  

12/20/2000 

Maugle,  Barbara  Lynn,  Spring- 

field, NJ  

12/20/2000 

McCall.  Randy  Allen,  Sylva,  NC 

12/20/2000 

McFartand,  Dawn  M.,  S.  Port- 

land, ME  

12/20/2000 

McGlynn,  Megan  T.,  Roslyn, 

PA  

12/20/2000 

McMath,  Pamela  Lynn, 

Southgate,  Ml 

12/20/2000 

Millard,  Ann  Clartc,  Mocanaqua, 

PA  

12/20/2000 

Minor,  Jenny  B.,  Staunton,  VA 

12/20/2000 

Miranda-Solari,  Artemio,  Balti- 

more, MD  

12/20/2000 

Mitsui,  Masao,  Jersey  City,  NJ 

12/20/2000 

Moore,  Lebrondia  F  ,  East 

Ridge,  TN  

12/20/2000 

Naseeruddin,  Khaja,  Middle- 

town,  NY  

12/20/2000 

Newman,  Robert  Edwin  II,  For- 

tuna,  CA  

12/20/2000 

Nunez,  Denis  A.,  Lawrenceville. 

GA  

12/20/2000 

Oddo,  Stephen  Anthony,  San 

Djego,  CA 

12/20/2000 

Papp,  Mary  Yvonne,  Clyde,  TX 

12/20/2000 

Paul,  Jeremy  Jay,  Mesa,  AZ  .... 

12/20/2000 

Pen-on,  L.  Andre,  Manchester, 

NH  ...:....': 

12/20/2000 

Peny,  Michael  Paul,  San  Anto- 

nio, TX  

12/20/2000 

Perry,  Christopher  J.,  E.  Provi- 

dence, Rl 

12/20/2000 

Peterson,  Robert  F.,  Reno,  NV 

12/20/2000 

Reniff,  Betsy  Christine, 

Baldwinsville,  NY  

12/20/2000 

Rizzo-Collins.  Theresa  Marie, 

La  Puente,  CA  

12/20/2000 

Roberts,  Amber  S.,  Chariotte, 

VT 

12/20/2000 

Rodriguez,  Ricardo,  Los  Ange- 

les, CA  

12/20/2000 

Rogowski,  Jerzy  Miroslaw, 

Gouvemeur,  NY  

12/20/2000 

Sandhu,  Susan  Jane,  Hercules, 

CA  

12/20/2000 

Schnur,  Lois  M.,  Colo.  lA  

12/20/2000 

Skipping,  Amy  K.,  Dallas,  TX  ... 

12/20/2000 

Smith  Wells,  Deborah,  Fort 

Worth,  TX  

12/20/2000 

Stan-,  Amy  Cathieene,  Waco, 

TX 

12/20/2000 

Subject,  City,  State 


Effective 
date 


Stiff ler.  Keith  Monroe,  Chapel 
Hill,  NC  

Stort(s,  Janet  L.  Danville,  lA  .... 

Streetman,  Scott  J.,  Destin,  FL 

Struwe,  Franklin  J  JR.,  Brook- 
lyn, Wl  

Sunga,  Isaias  D.,  Pak>s  Hills,  IL 

Swenson.  Shelley  Allayne,  Buf- 
falo, MN  

Tartaglia,  Tracy  Christine,  San 
Francisco,  CA  

Tavey,  Bertha,  RiverskJe,  CA  ... 

Terrell,  Bemita,  Richrriond,  VA 

Thomas,  Patricia  Mary,  Roch- 
ester, MN 

TIsdale,  Kristen  Elizabeth, 
Lakeville,  MN  

Towery,  David  B.,  Newnan,  GA 

Tumer-Johnson,  Jane,  San 
Francisco,  CA  

Tyler,  Etta  Mae,  Redwood  City, 
CA  

Valenzuela-Hawklns.  Linda 
Jean,  Santa  Bartiara.  CA 

Vaughan,  Thomas  Kartton,  Mkl- 
land,  GA  

Velasco,  Bart}ara  A.,  Memphis, 
TN  

Wagler,  Mistie  M.,  Sigoumey, 
lA  

Walley,  Bruce  E.,  Lac  Du  Flam- 
beau, Wl 

Warren.  John  Marcus,  Min- 
neapolis, MN  

Weathers,  Joan  C,  E  Hartford, 
CT  

Willingham,  Debra  Kay,  Lub- 
bock, TX  

Wilson,  Jane  Ellen,  Beggs,  OK 

Wilson.  Vickie  Gay, 
Mulkeylown,  IL  

Wise,  Ronald  Eugene,  Char- 
lottesville, VA  


12/20/2000 
12/20/2000 
12/20/2000 

12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12^20/2000 

12/20/2000 

12/20/2000 

12/20/2000 

12/20/2000 
12/20/2000 

12/20/2000 

12/20/2000 


Federal/State  Exclusion/Suspension 


Economy  Medk^l  Supply,  Bur- 
bank,  CA  


12/20/2000 


Fraud/Kiclcbaclcs 


Dashiell-Emst,  Celeste,  Point 
Pleasant,  PA  


09/20/2000 


Owned^Controlled  by  Convicted  Excluded 


Central  Nutritwn  Svcs,  Inc., 

Miami,  FL  

12/20/2000 

Chicchetti  Chiropractic  Ctr, 

Palm  Bch  Gardens,  FL  

12/20/2000 

Family  Dentistry.  Sun  Valley, 

CA  

12/20/2000 

H  &  D  Home  Health  Servk»s, 

Sun  Valley,  CA 

12/20/2000 

Joseph  N.  Stan,  D.D.S..  Inc., 

Beverty  Hills,  CA 

12/20/2000 

Kaiser  Chiropractic  Life  Ctr.. 

McConnellsburg,  PA  

12/20/2000 

Lee  Family  Dentistry,  PC,  New 

Yort<,  NY 

12/20/2000 

Towery  Chiropractk:  Clink:, 

Newnan,  GA 

12/20/2000 
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Subiect,  City,  State 


Effective 
date 


Subject,  City,  State 


Default  on  Heal  Loan 


Bailey,  David  W.,  Chicago,  IL  .. 

1 1/06/2000 

Bath-Barry,  Susan  M., 

Gardneerville,  NV 

11/01/2000 

Benjamin,  Roxanne  L.,  Rose 

City,  Ml  

12/20/2000 

Berk,  Richard  1.,  Ann  Artx)r,  Ml 

11/07/2000 

Bucklar,  Charles  Jr.,  Saint 

Clair,  PA 

12/20/2000 

Caporaso,  Nicholas  G.,  W.  Lib- 

erty, OH 

12/20/2000 

Crews,  Marvin,  Washington, 

DC  

12/20/2000 

Green,  Stephen  K.,  Sr.,  Ken- 

nesaw,  GA  

12/20/2000 

Green,  Edwin  Alfred  Jr.,  Brown- 

wood,  TX 

12/20/2000 

Haderxhanaj,  Kujtim  1.,  Ana- 

huac,  TX 

12/20/2000 

Homer,  Cynthia  E.,  Greenville, 

SC  

12/20/2000 

Jeffrey,  Pamela  Marie,  Piano, 

TX 

12/20/2000 

Keck,  Julie  N.,  Costa  Mesa,  CA 

10/17/2000 

Kennedy,  Michael  D.,  Conroe, 

TX 

09/18/2000 

Kober.  Philip  M.,  Madison,  Wl  .. 

12/20/2000 

Krystosik,  James  D.,  Mantua, 

OH               

12/20/2000 

Lemons,  Warren  C,  Los  Ange- 

les, CA  

12/20/2000 

Litten-Ferree,  Laura  L.,  Pleas- 

ant Grove,  UT  

12/20/2000 

Louis,  Robert  P.,  Brooklyn,  NY 

12/20/2000 

Mikaelian,  Michelle,  Bronx,  NY 

12/20/2000 

Mizell,  William  L.,  Franlington, 

LA 

12/20/2000 

Moulds,  Dan  R.  Jr.,  Chat- 
tanooga, TN  

Moulds,  Lora  Crystle,  Chat- 
tanooga, TN  

Nyquist,  Julia  R.,  San  Anselmo, 
CA 

O'Brien,  Robert  J.,  Clementon,* 
NJ  

Pelmore,  Janet  C,  Louisville, 
KY  

Preston,  Richard  G.,  Mitchells, 
VA  

Richards,  Terence  J.,  San 
Francisco,  CA  

Selman,  Alon  Duane,  Arlington, 
TX 


Effective 
date 


12/20/2000 
12/20/2000 
12/20/2000 
11/16/2000 
10/04/2000 
12/20/2000 
12/20/2000 
12/20/2000 


Dated:  December  7,  2000. 
Calvin  Anderson,  Jr., 

Director.  Health  Care  Administrative 

Sanctions,  Office  of  Inspector  General. 

IFR  Doc.  00-31672  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  virill  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  (PAIMI) 
Final  Rule,  42  CFR  Part  51  (OMB  No. 
0930-0172;  Extension,  no  change) — 
These  regulations  meet  the  directive 
under  42  U.S.C.  10826(b)  requiring  the 
Secretary  to  promulgate  final 
regulations  to  carry  out  the  PAIMI  Act. 
The  regulations  contain  information 
collection  requirements. 

The  Act  authorized  funds  to  support 
activities  on  behalf  of  individuals  with 
mental  illness.  Recipients  of  this 
formula  grant  program  are  required  by 
law  to  annually  report  their  activities 
and  accomplishments  to  include  the 
number  of  individuals  served,  types  of 
facilities  involved,  types  of  activities 
undertaken  and  accomplishments 
resulting  from  such  activities.  This 
summary  must  also  include  a  separate 
report  prepared  by  the  PAIMI  Advisory 
Council  descriptive  of  its  activities  and 
assessment  of  the  operations  of  the 
protection  and  advocacy  system.  The 
annual  burden  estimate  for  the  reporting 
requirements  for  these  regulations  is 
shown  in  the  following  table. 


42  CFR  Citation 


51.(8)(a)(2)  Program  Performance  Report'  

51.8(8)(a)(8)  Advisory  Council  Report ' 

51.10  Remedial  Actions:. 

Corrective  Action  Plan  

Implementation  Status  Report  

51 .23(c)  Reports,  materials  and  fiscal  data  provided  to  Advisory  Council 

51.25(bK2)  Grievance  Procedure 

51.43  Written  denial  of  access  by  P&A  system  2 

Total 


Number  of 
respondents 


56 
56 

6 

6 

56 

56 


56 


Responses 

per 
respondent 


Burden  per 

response 

(Hrs.) 


26.0 
10.0 

8.0 

2.0 

1.0 

.5 


Total  annual 
burden 


1.456 
560 

48 
36 
56 
28 


2,184 


J_ 


_L 


'  Responses  and  burden  hours  associated  with  these  reports  are  approved  under  OMB  Control  No.  0930-0169. 

2  There  is  no  burden  estimate  associated  with  this  program  provision  because  State  P&A  systems  report  that  ttiey  attempt  to  resolve  such  situ- 
ations through  other  means. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Stuart  Shapiro,  Hvmtian  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 


Dated:  December  6,  2000. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[PR  Doc.  00-31695  Filed  12-12-00;  8:45  am] 


BtLUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4548-FA-02] 

Announcement  of  Funding  Awards  for 
the  Indian  Community  Development 
Block  Grant  Program  for  Fiscal  Year 
2000     ■ 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
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action:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Fiscal  Year  2000  Notice  of  Funding 
Availability  (NOFA)  for  the  Indian 
Commimity  Development  Block  Grant 
(ICDBG)  Program.  This  annoimcement 
contains  the  consolidated  names  and 
addresses  of  the  award  recipients  under 
the  ICDBG. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  concerning  the  Indian 
Commimity  Development  Block  Grant 
Program  awards,  contact  the  Area  Office 
of  Native  American  Programs  serving 
your  area  or  Jackie  Kruszek,  Office  of 
Native  Programs,  Denver  Program 
Office,  1999  Broadway,  Suite  3390, 
Denver,  CO  80202,  telephone  (303)  675- 
1600  (this  is  not  a  toll-free  number). 
Hearing  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toU-fi^e  Federal  Information 
Relay  Service  at  1-80Q-877-8339. 

SUPPLEMENTARY  INFORMATION:  This 
program  provides  grants  to  Indian  tribes 
and  Alaska  Native  Villages  to  develop 


viable  Indian  and  Alaska  Native 
communities,  including  the  creation  of 
decent  housing,  suitable  living 
environments,  and  economic 
opportimities  primarily  for  persons  with 
low  and  moderate  incomes  as  defined  in 
24  CFR  1003.4. 

The  ICDBG  Program  assistance  made 
available  in  this  notice  is  authorized  by 
Title  I,  Housing  and  Community 
Development  Act  of  1974,  as  amended 
(42  U.S.C.  5301,  et  seq.];  24  CFR  part 
1003;  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  2000  (Public  Law 
106-74  113  Stat.  1047,  approved 
October  20,  1999);  and  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1999 
(Public  Law  105-276.  112  Stat.  2461, 
approved  October  21,  1998). 

The  FY  2000  awards  aimounced  in 
this  Notice  were  selected  for  funding  in 
a  competition  announced  in  a  NOFA 
published  in  the  Federal  Register  on 
March  10,  2000  (65  FR  13192). 
Applications  were  scored  and  selected 
for  funding  based  on  the  selection 
criteria  in  that  NOFA  and  Area  Office  of 
Native  American  Programs  (ONAPs) 
geographic  jurisdictional  competitions. 

The  amoimt  appropriated  in  FY  2000 
to  fund  the  ICDBG  was  $67  million. 


Two  million  dollars  of  this  amount  was 
retained  to  fund  imminent  threat  grants 
in  FY  2000.  hicluding  $338,300  in 
unused  funds  from  the  amoimt  reserved 
by  the  Assistant  Secretary  in  FY  1999 
for  imminent  threat  grants,  a  total  to 
$65,338,300  were  available  to  fund 
single  purpose  ICDBG  grants.  The 
allocations  for  the  Area  ONAP 
geographic  jurisdictions  are  as  follows: 

Eastern/Woodlands — $5 ,169,533 

Southern  Plains— 12.233,734 

Northern  Plains— 10,318,714 

Southwest— 28,148,676 

Northwest— 3 ,94  2 ,5 1 3 

Alaska— 5,525,130 

Total— 65,338,300 

(The  Catalog  of  Federal  Domestic  Assistance 
number  for  the  ICDBG  Program  is  14.862.) 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  the  105  awards  made  under 
the  various  regional  competitions  in 
Appendix  A  to  this  document. 

Dated:  December  6,  2000. 

Nfilan  Ordinec, 

Acting  General  Deputy  Assistant.  Secretary 
for  Public  and  Indian  Housing. 


Appendix  A — Fiscal  Year  2000  Indian  Community  Development  Block  Grant  Recipients  of  Funding  Decisions 


Funding  recipient 


Amount 
approved 


Funding  recipient 


Amount 
approved 


EASTERN/WOODLANDS  ONAP 


Aroostook  Band  of  Micmac 

Indians,  P.O.  Box  772, 

Presque  Isle,  ME  04769  ... 

$120,000 

Bad  River  Band  of  Lake  Su- 

perior Tribe  of  Chippewa 

Indians,  P.O.  Box  39, 

Odanah  Wl  54861         .  . . 

500  000 

Bois  Forte  Reservation,  P.O. 

Box  16,  Nett  Lake,  MN 

55772  

500,000 

Eastern  Band  of  Cherokee 

Indians,  P  0  Box  455, 

Cherokee,  NC  28719  

500,000 

Ho-Chunk  Nation,  Wisconsin 

Winnebago,  W9814  Airport 

Road,  P.O  Box  667,  Black 

River  Falls,  Wl  54615  

500,000 

Keweenaw  Bay  Indian  Com- 

munity, 107  Beartown 

Road,  Baraga,  Ml  49908  .. 

438,478 

Little  River  Band  of  Ottawa, 

1762  S.  US  31.  Minstee, 

Ml  49660  

500,000 

Mille  Lacs  Band  of  Ojibwe, 

Minnesota  Chippewa 

Tribe,  HCR67,  Box  194, 

Onamia,  MN  56359 

500.000 

Penobscot  Indian  Nation,  €. 
River  Road,  Indian  Island, 
Old  Town,  ME  04468 

St  Regis  Mohawk  Tribe.  412 
State  Route  37, 
Hogansburg,  NY  13655  .... 

Upper  Sioux  Indian  Commu- 
nity, P.O.  Box  147,  Granite 
Falls,  MN  56241  


500.000 


500,000 


475,000 


SOUTHERN  PUVINS  ONAP 


Absentee-Shawnee  Tribe  of 

Oklahoma,  2025  South 

Gordon  Cooper  Drive, 

Shawnee,  OK  74801  

750,000 

Cherokee  Nation  of  Okla- 

homa, P.O.  Box  948,  Tah- 

lequah,  OK  74465 

750.000 

Chickasaw  Nation,  P  0.  Box 

1548,  Ada,  OK  74821  

750,000 

Choctaw  Nation  of  Okla- 

homa, Drawer  1210,  Dur- 

ant,  OK  74702 

750,000 

Citizen  Potawatomi  Natk)n, 

1601  S.  Gordon  Cooper 

Drive,  Shawnee,  OK 

74801   

688,910 

Comanche  Indian  Tribe,  P.O. 

Box  908,  Lawton,  OK 

73502  

652,277 

Funding  recipient 

Amount 
approved 

Coushatta  Tribe  of  Lou- 

isiana, P.O.  Box  818, 

Elton,  LA  70532  

750.000 

Delaware  Tribe  of  Western 

Oklahoma,  P.O.  Box  825. 

Anadari<o.  OK  73005  

722,826 

Iowa  Tribe  of  Kansas  and 

Nebraska,  RR1,  Box  58A, 

White  Cloud,  KS  66094  .... 

375.000 

Iowa  Tribe  of  Oklahoma,  RR 

1  Box  721,  Perttins,  OK 

74059  

750,000 

Kaw  Natk)n,  Drawer  50,  Kaw 

City,  OK  74641    

525,625 

Miami  Tribe  of  Oklahoma, 

P.O.  Box  1326,  Miami,  OK 

74355  

750,000 

Osage  Nation  of  Oklahoma, 

627  Grandview, 

Pawhuska.  OK  74056 

137,500 

Pawnee  Natwn  of  Oklahoma, 

P.O.  Box  470,  Pawnee, 

OK  74058 

750,000 

Sac  and  Fox  Nation  of  Okla- 

homa, Route  2,  Box  246. 

Stround,  OK  74079  

750,000 

Seminole  Nation,  P.O.  Box 

1498,  Wewoka,  OK  74884 

750,000 

77888 
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Funding  recipient 

Amount 
approved 

United  Keetoowah  Band  of 

Cherol^ee  Indians,  P.O. 

Box  746,  Tahlequah,  OK 

74465-0746  

749,998 

Wichita  and  Affiliated  Tribes, 

P  0.  Box  729,  Anadarko. 

OK  73005 

732,420 

Northern  Plains  ONAP 


Chippewa  Cree  Tribe,  P.O. 

Box  544,  Box  Elder,  MT 

59521   

800,000 

Crow  Creek  Sioux  Tribe, 

P.O.  Box  50,  Fort  Thomp- 

son, SD  57339  

800,000 

Eastern  Shoshone  Tribe, 

P  0  Box  538,  Fort 

Washakia.  WY  82514  

800,000 

Northwest  Band  of  Shoshoni 

Nation,  108  East  Forest, 

Brigham  City,  UT  84302  ... 

650,000 

Northern  Arapaho  Tribe, 

P.O.  Box  396,  Fort 

Washakie,  WY  82514  

800,000 

Oglala  Lakota  Sioux  Tribe, 

P.O.  Box  H,  Pine  Ridge, 

SD  57770       

800,000 

Ponca  Tribe  of  Nebraska, 

2602  J  Street,  Omaha.  NE 

68107  

350,000 

Rosebud  Sioux  Tribe,  P.O. 

Box  430,  Rosebud,  SD 

57570  

800,000 

Confederated  Salish  & 

Kootenai  Tribes,  P.O.  Box 

278,  Pablo,  MT  59855  

800,000 

Sisseton-Wahpeton  Sioux 

• 

Tribe,  P.O.  Box  509, 

Agency  Village,  SD  57262 

800,000 

Three  Affiliated  Trities  of  the 

Fort  Berthoid  Reservation, 

HC  3,  Box  2,  New  Town, 

ND  58763  

800,000 

Turtle  Mountain  Band  of 

Chippewa  Tribe,  P.O.  Box 

900,  Belcourt,  ND  58316  .. 

500,000 

Ute  Mountain  Ute  Tribe,  P.O. 

Box  248,  Towaoc,  CO 

81334  

800,000 

Yankton  Sioux  Tribe,  P.O. 

Box  248,  Marty,  SD  57361 

800,000 

Southwest  ONAP 


k-Chin  Indian  Reservation, 

42507  E.  Peters  &  Nail 

Rd,  Maricopa,  AZ  852391 

550,000 

Big  Valley  Rancheria,  2726 

Mission  Rancheria  Dr., 

Lakeport  CA  95455  

550,000 

Chemehuevi  Indian  Tribe, 

P.O.  Box  1976, 

Chemehuevi  Valley,  CA 

92363  

550,000 

Cloverdale  Rancheria,  555 

S.  Cloverdale  Blvd  Ste  1, 

Cloverdale,  CA  95425 

550,000 

Cold  Springs  Rancheria,  PO 

Box  209,  Tollhouse,  CA 

93667  

550,000 

Funding  recipient 

Amount 
approved 

Colusa  Rancheria,  50  Wintun 

Roads,  Ste.  D,  Colusa,  CA 

95932  

550,000 

Coyote  Valley  Rancheria,  PO 

Box  39,  Redwood  Valley, 

CA  95470  

135,000 

Dry  Creek  Ranhcheria,  PO 

Box  607.  Geyserville,  CA 

95441   

550,000 

Duckwater  Shoshone  Paiute, 

POBox  140068, 

Duckwater,  NV  89314- 

0068  

493,489 

Fort  Bidwell  Indian  Reserva- 

tion, POBox  129,  Fort 

Bidwell,  CA  96112  

258,560 

Fort  Independence  Indian 

Reservation,  PO  Box  67, 

Independence,  CA  93526 

550,000 

Fort  Mojave  Indian  Reserva- 

tion, 500  Merriman  Ave- 

nue, Needles,  CA  92363  .. 

550,000 

Guidiville  Rancheria,  PO  Box 

339,  Talmage,  CA  95481  .. 

550,000 

Havasupai  Indian  Tribe,  PO 

Box  10,  Supai,  AZ  86435 

550,000 

Haulapai  Indian  Tribe,  PO 

Box  179,  Peach  Springs, 

AZ  86434  

750,000 

Kaibab-Paiute  Tribe,  HC. 

65,  Box  #2,  Fredonia,  AZ 

86022  

550,000 

Karuk  Indian  Tribe,  PO  Box 

1016,  Happy  Camp,  CA 

96039  

550,000 

Laytonville  Bancheria,  P.O. 

Box  1239,  Laytonville,  CA 

95454  

325,761 

Los  Coyotes  Indian  Reserva- 

tion, P.O.  Box  189,  Warner 

Springs,  CA  92086 

550,000 

Lytton  Rancheria,  1250 

Coddington  Center,  #1 , 

Santa  Rosa,  CA  95401  

550,000 

Nambe  Pueblo  Reservation, 

Rt.  1  Box  117-BB,  Santa 

Fe,  NM  87501   

550,000 

Navajo  Nation,  PO  Box 

9000,  Window  Rock,  AZ 

86515              

550,000 

Pauma  Band  of  Mission  In- 

dian, PO  Box  369,  Pauma 

Valley  CA  92061  

524,960 

Pit  River  Indian  Tribe,  37014 

Main  Street,  Bumey,  CA 

96013  

473,947 

Pojoaque  Pueblo,  Route  22, 

Box  71  Santa  Fe,  NM 

87501   

550,000 

Potter  Valley  Rancheria,  915 

S.  Dora  Street,  Ukiah,  CA 

95482  

511,195 

Pueblo  of  Zuni,  P.O.  Box 

339,  Zuni,  NM  87327  

2,000,000 

Quartz  Valley  Rancheria, 

P.O.  Box  24,  Fort  Jones, 

CA  96032  

550,000 

Redding  Rancheria,  2000 

Rancheria  Road,  Redding, 

CA  96001  

550,000 

Redwood  Valley  Rancheria, 

3250  Road  1,  Redwood 

Valley,  CA  95470  

498,328 

Funding  recipient 

Amount 
approved 

Robinson  Rancheria,  1545 

E.  Highway  20,  Nice,  CA 

95464  

549,905 

Rohnen/ille  Rancheria,  32 

Bear  River  Drive,  Loleta. 

CA  95551  

549,968 

Round  Valley  Indian  Res- 

ervation, P  O.  Box  448, 

Covelo,  CA  95428 

550,000 

Salt  River  Indian  Community, 

10005  E  Osbom,  Scotts- 

dale,  AZ  85256  

1,997,135 

Shingle  Springs  Rancheria, 

P.O.  Box  1340,  Shingle 

Springs,  CA  95682 

502,960 

Stewarts  Point  Rancheria, 

1410-C  Guemeville  Rd, 

Ste  4,  Santa  Rosa,  CA 

95403-4107  

550,000 

Torres-Martinez  Indian  Res- 

ervation, P.O.  Box  1160, 

Thermal,  CA  92274 

550,000 

Tule  River  Indian  Reserva- 

tion, PO  Box  589,  Porter- 

ville  CA  93258 

550,000 

Yavapai  Apache  Nation,  P.O. 

Box  1188,  Camp  Verde, 

AZ  86322        

550  000 

Yomba  Shoshone  Tribe,  HC 

61,  Box  6275,  Austin,  NV 

89310-9301             

549,904 

Yurok  Tribal  Council,  1034 

Sixth  Street,  Eureka,  CA 

95501   

550,000 

Funding  recipient 


Northwest  ONAP 


Coeur  D'Alene,  P.O.  Box 

408,  Plummer,  ID  83851  ... 

350,000 

Coquille  Tribe,  P.O.  Box  783, 

Coos  Bay,  OR  97420 

348,818 

Fort  Hall,  P.O.  Box  306,  Fort 

Hall,  ID  83203  

350,000 

Jamestown  S'Klallam  Tribe, 

1033  Old  Blyn  Highway, 

Sequim,  WA  98382  

348,055 

Lummi  Tribe,  2828  Kwina 

Road,  Bellingham,  WA 

98226  

350,000 

Nez  Perce  Tribe  of  Idaho, 

P.O.  Box  365,  Lapwai,  ID 

83540  

230.372 

Nisqually,  4820  She-Nah- 

Num  Drive,  SE,  Olympia, 

WA  98503  

267,000 

Shoalwater  Bay  Tribe,  P.O. 

Box  130,  Tokeland,  WA 

98590  

299,000 

Siletz,  P.O.  Box  549,  Siletz, 

OR  97380 

350,000 

Skokomish,  N.  80  Tribal 

Center  Road,  Shelton,  WA 

98584  

350,000 

Spokane,  P.O.  Box  100, 

Wellpinit,  WA  99040  

350,000 

Umatilla,  P.O.  Box  638,  Pen- 

dleton, OR  97801  

350,000 

Native  Village  of 
Kongiganak,  P.O.  Box 
5069,  Kongiganak,  AK 
99559  

Native  Village  of  Kotlik,  P.O. 
Box  20210,  Kotlik,  AK 
99620  

Nenana  native  Association, 
P  O.  Box  356,  Nenana,  AK 
99760  

Native  Village  of  Nightmute, 
P  O  Box  90021 , 
Nightmute,  AK  99690 

Nikolai  Village  Council,  P.O. 
Box  9145,  Nikolai,  AK 
99691   

Orulsaramuit  Native  Council, 
P  O  Box  927,  Bethel,  AK 
99559  

Native  Village  of  Port 
Graham,  P.O.  Box  5510, 
Port  Graham.  AK  99603  ... 

Native  Village  of  St.  Michael, 
P.O.  Box  50,  St.  Mrchael, 
AK  99659  

Native  Village  of  Stevens  Vil- 
lage, P.O.  Box  74016,  Ste- 
vens Village,  AK  99774  .... 

Tuluksak  Native  Community 
(IRA),  P.O.  Box  195, 
Tuluksak,  AK  99679 


Amount 
approved 


500,000 
500,000 
494,928 
499,487 
500,000 
495,619 
479,236 
500,000 
500,000 
500,000 


Alaska  ONAP 


Akiachak  Native  Community, 
P.O.  Box  70,  Akiachak,  AK 
99551   


500,000 
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BILUNG  CODE  4210-3»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group;  Renewal  of  Charter 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  41  CFR  Part  101-6, 
section  101-6. 1015(a),  Committee 
establishment,  reestablishment,  or 
renewal.  Following  the  recommendation 
and  approval  of  the  Exxon  Valdez  Oil 
Spill  Trustee  Council,  the  Secretary  of 
the  Interior  hereby  renews  the  Exxon 
Valdez  Oil  Spill  Public  Advisory  Group 
Charter  to  continue  for  approximately  2 
years,  to  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  On  March 
24,  1989,  the  T/V  Exxon  Valdez  ran 
aground  on  Bligh  Reef  in  Prince  William 
Sound  in  Alaska  spilling  approximately 
11  million  gallons  of  North  Slope  crude 
oil.  Oil  moved  into  the  Gulf  of  Alaska, 


along  the  Kenai  coast  to  Kodiak  Island 
and  the  Alaska  Peninsula — some  600 
miles  fi-om  Bligh  Reef  Massive  clean-up 
and  containment  efforts  were  initiated 
and  continued  to  1992.  On  October  8, 
1991,  an  agreement  was  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  that  settled  claims  of 
the  United  States  and  the  State  of 
Alaska  against  the  Exxon  Corporation 
and  the  Exxon  Shipping  Company  for 
various  criminal  and  civil  violations. 
Under  the  civil  settlement,  Exxon 
agreed  to  pay  to  the  governments  $900 
million  over  a  period  of  10  years. 

The  Exxon  Valdez  Oil  Spill  Trustee 
Council  was  established  to  manage  the 
funds  obtained  from  the  civil  settlement 
of  the  Exxon  Valdez  Oil  Spill.  The 
Trustee  Council  is  composed  of  three 
State  of  Alaska  trustees  (Attorney 
General;  Commissioner,  Department  of 
Environmental  Conservation;  and 
Commissioner,  Department  of  Fish  and 
Game)  and  three  Federal  representatives 
appointed  by  the  Federal  Trustees 
(Secretary,  U.S.  Department  of 
Agriculture;  the  Administrator  of  the 
National  Oceanic  and  Atmospheric 
Administration;  and  the  Secretary,  U.S. 
Department  of  the  Interior). 

The  Public  Advisory  Group  was 
created  by  Paragraph  V.A.4  of  the 
Memorandum  of  Agreement  and 
Consent  Decree  entered  into  by  the 
United  States  of  America  and  the  State 
of  Alaska  on  August  27, 1991  and 
approved  by  the  United  States  District 
Court  for  the  District  of  Alaska  in 
settlement  of  United  States  of  America 
V.  State  of  Alaska,  Civil  Action  No. 
A91-081  CV.  The  Public  Advisory 
Group  was  chartered  by  the  Secretary  of 
the  Interior  on  October  23,  1992,  and 
functions  solely  as  an  advisory  body, 
and  in  compliance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  (1988)). 

The  Public  Advisory  Group  was 
established  to  advise  the  Trustee 
Council,  and  began  functioning  in 
October  1992.  The  Public  Advisory 
Group  consists  of  1 7  members 
representing  the  following  principal 
interests:  sport  hunting  and  fishing, 
environmental,  public-at-large  (5), 
recreation  users,  local  government, 
science/academic,  conservation, 
subsistence,  commercial  fishing, 
aquaculture,  commercial  tourism,  forest 
products,  and  Native  landowners. 
Members  are  appointed  to  serve  a  2-year 
term. 

To  carry  out  its  advisory  role,  the 
Public  Advisory  Group  makes 
recommendations  to,  and  advises,  the 
Trustee  Council  in  Alaska  on  the 
following  matters: 


All  decisions  related  to  injury 
assessment,  restoration  activities,  or 
other  use  of  natural  resource  damage 
recovery  monies  obtained  by  the 
governments,  including  all  decisions 
regarding: 

a.  Planning,  evaluation  and  allocation 
of  available  funds; 

b.  Planning,  evaluation  and  conduct 
of  injury  assessment;  and 

c.  Planning,  evaluation  and  conduct 
of  restoration  activities. 

Trustee  Council  intentions  regarding 
the  importance  of  obtaining  a  diversity 
of  viewpoints  is  stated  in  the  Public 
Advisory  Group  Background  and 
Guidelines  (March  1993,  updated  Jime 
1994  and  August  1996):  "The  Trustee 
Council  intends  that  the  Public 
Advisory  Group  be  established  as  an 
important  component  of  the  Coimcil's 
public  involvement  process."  The 
Council  continues,  stating  their  desire 
that"*   *  *  a  wide  spectnmi  of  views 
and  interest  are  available  for  the  Coimcil 
to  consider  as  it  evaluates,  develops, 
and  implements  restoration  activities.  It 
is  the  Coimcil's  intent  that  the  diversity 
of  interests  and  views  held  by  the  Public 
Advisory  Group  members  contribute  to 
wide  ranging  discussions  that  will  be  of 
benefit  to  the  Trustee  Coimcil." 

In  order  to  ensure  that  a  broad  range 
of  public  viewpoints  continues  to  be 
available  to  the  Trustee  Council,  and  in 
keeping  with  the  settlement  agreement, 
the  continuation  of  the  Public  Advisory 
Group  for  another  2-year  period  is 
necessary. 

Dated:  November  29,  2000. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
(FR  Doc.  00-31677  Filed  12-12-00;  8:45  am] 
BILUNG  CODE  4310-RC-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  Number  001206343-0343-01  artd 
1.0. 120400E] 

Solicitation  of  Public  Comments  on  a 
Proposed  Policy  for  Review  of 
Mandatory  Conditions  Developed  by 
the  Departments  of  the  Interior  and 
Commerce  in  the  Context  of 
Hydropower  Licensing 

AGENCIES:  Office  of  the  Secretary, 
Interior;  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Marine  Fisheries  Service 
(NMFS),  Commerce. 
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action:  Notice  of  solicitation  of  public 
comments  on  proposed  agency  policy. 

SUMMARY:  The  Department  of  the 
Interior  and  the  Department  of 
Commerce  (Departments)  are  proposing 
a  new  process  for  public  review  of  and 
comment  on  mandatory  conditions  and 
prescriptions  the  Departments  develop 
as  part  of  the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
hydropower  licensing  proceedings 
under  part  I  of  the  Federal  Power  Act 
(Act).  "This  policy  would  offer  an 
opportunity  for  public  comment  on  the 
Departments'  mandatory  conditions  and 
prescriptions  for  both  the  traditional 
Ucensing  process  and  the  alternative 
licensing  process. 

DATES:  Submit  written  comments  on  the 
proposed  policy  to  be  received  by  the 
Departments  on  or  before  January  3, 
2001. 

ADDRESSES:  Submit  written  comments 
to  Kathryn  Conant,  National  Marine 
Fisheries  Service.  Office  of  Habitat 
Conservation,  1315  East  West  Highway, 
Building  3,  Room  15206,  Silver  Spring, 
Maryland  20910  or  fax:  301-713-1043. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Iseman,  U.S.  Department  of  the  Interior, 
202-208-6291,  or  Kathryn  Conant,  U.S. 
Department  of  Commerce,  301-713- 
2325,  extension  205. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  Part  I  of  the  Federal 
Power  Act,  16  U.S.C.  791a  et  seq.  (Act), 
the  Department  of  the  Interior  and  the 
Department  of  Commerce  (Departments) 
possess  certain  authorities  in  the 
process  for  licensing  non-federal 
hydroelectric  generating  facilities. 
Although  the  final  licensing  decision 
lies  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  the 
Departments,  and  Bureaus  within  the 
Department  of  the  Interior,  provide 
input  to  the  Commission  on  a  number 
of  issues  related  to  the  license 
application.  Among  others,  the 
Departments'  authorities  include  the 
U.S.  Fish  and  Wildlife  Service's  and 
National  Marine  Fisheries  Service's 
authority  to  prescribe  fishways  under 
section  18  of  the  Act,  16  U.S.C.  811,  and 
the  Secretary  of  the  Interior's  authority 
under  section  4(e)  of  the  Act,  16  U.S.C. 
797(e),  to  establish  conditions 
"necessary  for  the  adequate  protection 
and  utilization"  of  land  "reservations" 
that  may  contain  non-federal 
hydropower  project  works.  The  affected 
reservations  may  include  lands 
managed  principally  by  the  U.S.  Fish 
and  Wildlife  Service,  the  National  Park 
Service,  the  Bureau  of  Land 


Management,  the  Bureau  of 
Reclamation,  or  the  Bureau  of  Indian 
Affairs. 

The  Act  requires  that  both  section  18 
prescriptions  and  section  4(e) 
conditions  be  included  in  any  license 
issued  by  the  Commission.  The 
mandatory  nature  of  thes'e  prescriptions 
and  conditions  has  been  upheld  by 
Federal  courts,  including  the  Supreme 
Court.  Escondido  Mutual  Water  Co.  v. 
La  Jolla  Band  of  Mission  Indians,  466 
U.S.  765  (1984);  Bangor  Hydroelectric 
Company  V.  FERC.  78  F.3d  659  (DC 
Cir.1996);  American  Rivers  v.  FERC.  129 
F.3d  99  (2d  Cir.  1997);  American  Rivers 
V.  FERC,  201  F.3d  1186  (9th  Cir.  1999). 
After  incorporation  into  a  license,  the 
prescriptions  and  conditions  are  subject 
to  judicial  review  under  the  Act's 
appeal  procedures,  which  place 
exclusive  jiu-isdiction  in  the  Federal 
courts  of  appeals.  16  U.S.C.  8251(b). 

The  Departments'  practice  has  been  to 
try  to  work  closely  with  license 
applicants  in  developing  mandatory 
conditions  and  prescriptions.  However, 
licensees  and  others  have  expressed 
interest  in  having  the  Departments 
consider  outside  input  and  comments 
on  these  conditions  and  prescriptions 
through  a  standardized  process.  Such  a 
standardized  mechanism  would  provide 
an  opportunity  for  interested  parties  to 
provide  comment  on  the  conditions  and 
prescriptions.  On  May  26.  2000.  the 
Departments  published  a  Federal 
Register  notice  soliciting  public 
comments  on  the  possibility  of  the 
Departments'  establishing  a  review 
process  for  their  mandatory  conditions 
and  prescriptions,  and  asking  six 
specific  questions  regarding  such  a 
possible  review  process.  (65  FR  34151. 
May  26,  2000). 

The  Departments  received  25  sets  of 
comments  representing  a  broad  range  of 
parties  interested  in  hydropower 
licensing.  All  the  commenters 
supported  the  idea  of  establishing  a 
review  process,  and  they  expressed  a 
broad  range  of  views  regarding  the 
potential  timing  and  substance  of  the 
process.  After  careful  review  and 
consideration  of  the  comments  received 
and  the  constraints  of  the  existing 
hydropower  licensing  process  the 
Departments  are  proposing  to  provide  a 
two  part  process  for  review  of 
mandatory  conditions  and  prescriptions 
under  the  traditional  licensing  process 
of  the  Act  and  the  Commission's 
regulations.  In  addition,  the 
Departments  are  proposing  a  more 
limited  process  for  review  of  conditions 
and  prescriptions  developed  through 
the  Commission's  alternative  licensing 
process. 


The  review  process  proposed  today 
will  be  limited  to  section  4(e)  and  18 
conditions  and  prescriptions.  The 
recommendations  filed  by  the 
Departments  under  sections  10(a)  and 
10(j)  of  the  Act  are  subject  to  further 
review  by  the  Commission  and  may  be 
addressed  under  existing  Commission 
procedures.  In  all  cases,  the  review  of 
conditions  and  prescriptions  would 
occur  at  an  appropriate  level  within  the 
relevant  agency. 

This  process  would  be  adopted  as  an 
agency  policy  to  be  become  effective  six 
months  after  adoption,  in  order  to 
provide  time  for  field  implementation. 

The  proposed  review  procedures  are 
briefly  summarized  below.  (Please  refer 
to  the  detailed  description  of  the  policy 
for  more  specific  information.) 

A.  Review  Process — Traditional 
Licensing 

The  Departments  are  proposing  a  two- 
part  process  for  review  of  license 
conditions  and  prescriptions  in  the 
traditional  licensing  process.  This 
process  would  provide  participating 
parties  an  opportunity  both  before  and 
after  license  issuance  to  comment  on 
conditions  and  prescriptions. 

First,  the  Departments  propose  to 
consider  comments  through  the 
Commission's  traditional  hydropower 
Ucensing  process,  prior  to  issuance  of 
the  license.  In  most  situations,  the 
Departments  file  preliminary  conditions 
and  prescriptions  in  response  to  the 
Commissions  Ready  for  Environmental 
Analysis  (REA)  notice.  Under  this 
process,  parties  will  have  the 
opportunity  to  comment  on  the 
preliminary  conditions  and 
prescriptions  to  the  appropriate 
Departments  within  a  45-day  time 
period.  In  most  cases,  this  will  be 
concurrent  with  the  Commission's 
allowed  time  to  reply  to  REA 
submissions.  Although  the  Departments 
intend  for  this  45-day  response  period 
to  be  the  primary  mechanism  for 
receiving  comments  ft'om  pcirticipants  in 
the  licensing  process,  they  will  also  seek 
comments  in  response  to  the 
Commission's  draft  National 
Environmental  Policy  Act  (NEPA) 
document,  to  ensure  that  the  public  at- 
large  has  the  opportunity  to  participate 
in  the  review  process.  The  Departments 
'  will  consider  information  developed 
through  the  draft  NEPA  docimient  and 
all  comments  on  the  conditions  and 
prescriptions,  and  then  issue  modified 
conditions  and  prescriptions  to  the 
Commission  for  inclusion  in  its  final 
NEPA  document. 

In  addition,  the  Departments  propose 
to  consider  any  issues  raised  regarding 
the  Departments'  conditions  and 


prescriptions,  submitted  through  the 
Commission's  request  for  rehearing 
process  after  license  issuance.  If  an 
intervener  ^  submits  a  request  for 
rehearing,  pursuant  to  18  CFR  385.713. 
that  clearly  addresses  the  Departments' 
conditions  and  prescriptions,  the 
Departments  will  review  those 
comments.  The  Departments  will 
submit  a  written  response  to  issues 
raised  regarding  its  mandatory 
conditions  and  prescriptions,  including 
any  necessary  changes  to  the  conditions 
and  prescriptions,  within  30  days  if 
possible.  In  those  infrequent  situations 
when  more  than  30  days  is  required  for 
response  because  of  substantive  and 
new  information  or  other  unexpected 
circumstances,  the  Departments  will, 
within  30  days,  submit  a  description  of 
the  reason  for  additional  review  and  a 
reasonable  time  line  for  the  written 
response. 

B.  Review  Process — Alternative 
Licensing  Procedure. 

I     The  Commission's  alternative 
licensing  procedure  raises  unique 
concerns  regarding  the  adoption  of  a 
review  process  for  the  Departments' 
mandatory  conditions  and 
prescriptions,  particularly  when  parties 
negotiate  delicately  balanced  license 
terms  in  a  settlement  agreement.  If  the 
Departments  submit  conditions  and 
prescriptions  that  cire  not  included  in  a 
settlement  agreement,  the  Departments 
propose  to  apply  to  that  proceeding  the 
review  process  described  above  for  the 
traditional  licensing  process. 

If  the  Departments  submit  conditions 
and  prescriptions  that  are  included  in 
the  settlement  agreement,  then  the 
Departments  propose  to  apply  a 
modified  version  of  the  review  process 
described  above.  The  Departments  will 
review  specific  comments  on  conditions 
and  prescriptions  in  response  to  the 
Commission-issued  notice  calling  for 
comment  on  the  settlement  agreement 
and/or  license  application  pursuant  to 
18  CFR  4.34(b).  If  comments  raise 
substantive  issues  that  may  require 
amendment  of  the  negotiated  agreement, 
the  Departments  will  discuss 
appropriate  resolution  with  the  settling 
parties.  After  conferring  with  the 
settling  parties,  the  Departments  will 
respond  to  the  comments.  The 
Departments  will  include  any  changes 
or  adjustments  made  to  the  agreed-upon 
conditions  and  prescriptions  as  a  result 
of  the  comments  received  and 
collaboration  with  the  settling  parties 
when  the  conditions  and  prescriptions 


are  formally  submitted  to  the 
Commission. 

n.  Response  to  Comments 

In  response  to  the  Federal  Register 
notice  (May  26,  2000),  the  Departments 
received  comments  ft'om  a  variety  of 
stakeholders  who  participate  in 
hydropower  licensing,  including:  the 
Commission;  the  United  States 
Department  of  Agriculture,  Forest 
Service;  National  Hydropower 
Association;  Western  Urban  Water 
Coalition;  the  Hydroelectric  Licensing 
Reform  Task  Force;  Alcoa  Power 
Generating,  Inc.;  Duke  Power;  the 
American  Public  Power  Association; 
Pacific  Gas  and  Electric  Company; 
Alabama  Power  Company;  Public  Utility 
District  No.  1  Chelan  County;  Public 
Utility  District  No.  1  of  Douglas  District 
and  Public  Utility  District  of  Grant 
County;  Idaho  Power;  Petersburg 
Mimicipal  Power  &  Light;  Orion  Power 
of  New  York;  Southern  California 
Edison:  New  York  Power  Authority; 
Senator  Coppola  of  the  State  of  New 
York;  Edison  Electric  Institute; 
Allegheny  Energy  Supply;  Northwestern 
University;  Kleinschmidt  Associates 
Consulting  Engineers;  Trout  Unlimited; 
American  Rivers;  New  York  Rivers 
United;  and  Defenders  of  Wildlife. 

By  their  Federal  Register  notice,  the 
Departments  sought  public  comment  on 
six  questions.  After  consideration  of  all 
of  the  comments  received,  and  giving 
consideration  to  the  issues  raised  as 
discussed  in  the  preamble,  these 
specific  questions  are  answered  in 
Section  I — Response  to  Specific 
Questions.  Some  commenters  raised 
issues  not  directly  related  to  the  specific 
questions.  These  general  issues,  and 
expansion  of  some  issues  raised  in  the 
specific  questions,  are  addressed  in 
Section  II — Response  to  General  Issues. 

A.  Section  I — Response  to  Specific 
Questions 

Question  1 .  Should  a  review  process 
be  adopted  and,  if  so,  what  kind  of 
process  should  be  established? 

Answer.  The  Departments  agree  with 
the  unanimous  comments  received  that 
a  review  process  should  be  adopted. 
Through  this  notice,  the  Departments 
are  proposing  to  establish  a  Mandatory 
Conditions  Review  Process  (MCRP). 
Commenters  provided  a  wide  range  of 
options  regarding  the  kind  of  process — 
from  a  process  that  includes  an  appeal 
component  to  a  process  that  includes 
full  evidentiary  hearings  with 
administrative  law  judges  ^  to  a  process 


that  involves  some  form  for  notice  and 
comment  upon  preliminary  conditions 
and  prescriptions.  3  All  options 
suggested  by  commenters  were 
considered  by  the  Departments  in  the 
development  of  this  procedure. 

Question  2.  If  so,  how  could  such  a 
process  be  integrated  into  the 
Commission's  current  licensing 
procediu^s  in  a  timely  and  efficient 
manner?  To  meet  the  constraints  of 
timeliness  and  resource  limitations,  are 
changes  needed  in  the  timing  or 
implementation  of  various  steps  in  the 
agencies' — including  the 
Commission's — existing  regulations  or 
procedures?  If  not.  then  when  should 
the  review  process  take  place? 

Answer.  Most  commenters  suggested 
that  any  review  process  designed  by  the 
Departments  should  not  impede  or 
delay  the  Commission's  licensing 
process.*  The  Departments  agree.  In 
designing  the  proposed  MCIU',  the 
Departments  gave  predominant 
consideration  to  establishing  a  seamless 
process  which  would  provide  the 
desired  opportunities  for  meaningful 
review,  without  undermining,  impeding 
or  delaying  the  Commission's  licensing 
process  in  any  fundamental  way.  The 
Departments'  proposed  MCRP,  in  fact, 
employs  the  Commission's  existing 
licensing  process  and  requires  only 
minor  adjustments.  If  the  Departments 
foresee  that  review  of  comments  may 
require  more  time  than  is  allotted  in  the 
Commission's  licensing  process,  the 
Departments  propose  submitting  target 
letters  to  the  Commission,  with 
schedules  for  completion  of  review  of 
public  comments  and  modification  of 
conditions  and  prescriptions.  The 
Departments  anticipate  only  minor 
delays  and  expect  that  target  letters  will 
be  required  rarely,  in  instances  when 
new  and  substantive  information  is 
provided  in  comments,  if  coordination 
between  the  Departments  or  bureaus 
with  the  Department  of  Interior  requires 
additional  time,  or  other  unexpected 
situations. 

Question  3.  If,  under  any  review 
process  mechanism,  it  were  not  possible 
to  avoid  delaying  the  overall  licensing 
process,  would  it  still  be  worth 
establishing  such  a  process? 


■  The  request  for  rehearing  is  available  only  to 
interveners,  as  described  by  FERC  regulations. 


^  Alabam^  Power  Company:  American  Public 
Power  Association;  the  Hydropower  Licensing 
Reform  Task  Force;  Southern  California  Electric; 


Public  Utility  Districts  of  Chelan.  Douglas  and 
Grant  Counties;  National  Hydropower  Association; 
Idaho  Power  Company:  Duke  Energy;  Orion  Power 
of  NY:  and  Edison  Electric  Institute. 

^  Senator  Coppola;  Federal  Energy  Regulatory 
Commission;  Defenders  of  Wildlife;  New  York 
Rivers  United:  Alcoa  Power  Generating  Inc.:  Trout 
Unlimited;  American  Rivers. 

<  Coppola;  New  York  Rivers  United;  Western 
Urban  Water  Coalition;  Alcoa  Power  Generating 
Inc.;  Edison  Electric  Institute:  Public  Utility 
Districts  of  Chelan,  Douglas  and  Grant  Counties. 
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Answer  While  most  commenters  did 
not  want  the  Departments'  review 
process  to  cause  significant  delay  to  the 
licensing  process, ^  most  commenters 
also  responded  that  in  order  to  achieve 
meaningful  review  of  the  Departments' 
mandatory  conditions  and 
prescriptions,  some  delay  was 
justifiable.^  However,  while  the 
Departments  agree,  the  Departments 
have  developed  a  process  that  provides 
meaningful  review  without  significant 
delay  to  the  licensing  process. 

Question  4.  Should  the  review 
process  for  section  4(e)  and  section  18 
be  the  seune? 

Answer.  All  commenters  who 
addressed  this  issue  commented  that  the 
review  process  for  mandatory 
conditions  under  section  4(e)  and 
mandatory  prescriptions  under  section 
18  should  be  the  same.^  The 
Departments  agree.*  The  proposed 
MCRP  is  generally  the  same  whether  the 
mandatory  condition  is  submitted  imder 
section  4(e)  or  imder  section  18. 
However,  it  should  be  noted  that  the 
Departments  also  designed  the  proposed 
MCRP  to  be  used  by  both  Departments, 
including  the  different  bureaus  within 
the  Department  of  the  Interior.  Thus, 
flexibility  was  necessary  to 
accommodate  the  different  chain  of 
command,  signature  authority  and  other 
administrative  functions  within  and 
between  Departments  and  the  bureaus 
within  the  Department  of  the  Interior. 

Question  5.  Who  should  be  allowed  to 
initiate  and/or  participate  in  the  review 
process?  Should  it  be  limited  to  the 
license  applicant?  Should  it  be  limited 
to  formal  parties  (i.e.  interveners)  to  the 
Commission's  licensing  process  (note 
that,  depending  upon  when  the  review 
process  takes  place,  there  may  not  yet  be 
interveners  before  the  Commission)? 
Should  the  opportunity  be  available  to 
anyone  with  an  interest  in  the  project? 

Answer.  There  was  some  divergence 
in  comments  on  this  issue.  Some 
commenters  asserted  the  process  should 
apply  only  to  the  license  applicant.^ 
Other  commenters  asserted  that  any 


'  See  Footnote  4  herein. 

•Northwestern  University;  Idaho  Power 
Company.  Federal  Energy  Regulatory  Commission: 
Defenders  of  Wildlife;  Petersburg  Municipal  Power 
and  Light;  Kleindschmidt  Associates;  National 
Hydropower  Association;  and  Trout  Unlimited. 

'  Senator  Coppola;  Idaho  Power  Company; 
Federal  Energy  Regulatory  Commission:  Defenders 
of  Wildlife;  Orion  Power  of  NY;  New  York  Rivers 
United;  Kleindschmid'  Associates:  Western  Water 
Coalition;  American  Public  Power  Association; 
Trout  Unlimited;  Public  Utility  Districts  of  Chelan, 
Douglas  and  Grant  Counties. 

'The  U.S.  Forest  Service  already  has  a  public 
review  process,  through  its  Forest  Planning/NEPA 
guidelines,  for  its  4(e)  conditions. 

"  Senator  Coppola:  Western  Urban  Water 
Coalition:  Edison  Electric  Institute. 


review  process  should  be  open  to  any 
participant.  1°  The  Departments  agree 
that  participants  in  the  process  in 
addition  to  the  license  applicant  have  a 
significant  interest  in  these  proceedings, 
and  that  all  participants  in  the  licensing 
process  may  be  included  in  the  review 
process  without  creating  either  a 
cumbersome  or  time-consuming 
process.  Consequently,  the  Departments 
have  proposed  that  the  MCRP  should 
include  review  opportunity  for  the 
license  applicant,  any  participants  in 
the  licensing  process,  and  the  general 
public.  The  Departments  have  designed 
the  MCRP  to  be  available  to  the 
participants  in  the  licensing  process  on 
the  Commission's  Service  List  when  the 
Departments  submit  preliminary 
conditions  and  prescriptions  in 
response  to  the  Commission's  Ready  for 
Environmental  Analysis  (REA)  Notice 
and  to  any  members  of  the  general 
public  when  the  Commission  includes 
the  preUminary  conditions  and 
prescriptions  in  the  publication  of  the 
Commission's  Draft  National 
Environmental  Policy  Act  (NEPA) 
document.  All  of  these  comments  will 
be  considered  in  the  Departments' 
review  and  in  their  submission  of 
modified  conditions  and  prescriptions 
after  the  Draft  NEPA  dociunent  is 
published.  In  order  to  merge  time 
frames  with  the  Commission 
regulations,  participants  in  the  licensing 
process  should  submit  comments  in 
response  to  the  submission  of 
preliminary  conditions  and 
prescriptions  after  the  REA  Notice.  The 
comment  period  after  public  notice  in 
the  Draft  NEPA  docimient  publication  is 
provided  to  allow  members  of  the 
public  who  may  have  an  interest,  but 
were  not  previously  involved  in  the 
licensing  process,  the  opportunity  to 
comment  as  well,  hi  this  way,  both 
participants  in  the  licensing  process  and 
members  of  the  general  public  who  have 
an  interest,  but  were  not  previously 
involved,  will  have  an  opportimity  to 
provide  comments.  Those  who  have 
intervened  in  accordance  with 
Commission  regulations  will  be 
provided  further  review  through  the 
Commission's  request  for  rehearing. 

Question  6.  Should  the  new  process 
be  available  for  prescriptions  and 
conditions  agreed  upon  pursuant  to  the 
Commission's  streamlined  alternative 
licensing  procedure — a  process  that 


already  provides  considerable 
opportunity  for  communication  and 
negotiation  among  the  Departments  and 
other  interested  parties? 

Answer.  Many  commented  that  the 
review  process  should  be  applicable  to 
the  alternative  Ucensing  process 
(ALP).^'  Some  commenters  asserted  that 
the  review  process  was  not  necessary  in 
the  alternative  licensing  process,  given 
the  extensive  amoimt  of  consultation 
and  coordination  which  is  embodied  in 
the  process  itself.  ^^  The  Departments 
find  merit  in  both  of  these  comments.  In 
considering  this  issue,  the  Departments 
had  several  concerns:  most  of  the 
alternative  licensing  process  takes  place 
before  a  license  application  is  filed  or  an 
administrative  record  of  the  proceeding 
is  established,  precluding  the 
preparation  of  conditions  and 
prescriptions;  the  process  is  new  and 
imique  to  each  project,  so  clear 
hallmarks  and  procedures  do  not  exist; 
and,  most  importantly,  review  and 
alteration  of  carefully  crafted  license 
conditions  could  undermine  settlement 
agreements  negotiated  through  the  ALP. 
For  these  reasons,  designing  a  practical 
process  was  difficult.  However,  the 
Departments  propose  to  provide  an 
opportimity  for  comment  on  mandatory 
conditions  and  prescriptions  negotiated 
through  alternative  licensing 
proceedings  and  included  in  the 
settlement  agreement. 

B.  Section  II — Response  to  General 
Comments 

1 .  Public  Input  to  Process  Development 

Some  commenters  suggested  the 
possibility  of  the  Departments'  holding 
a  technical  conference  to  discuss 
options  for  the  proposed  review 
process. '3  The  Departments  considered 
this  possibility,  but  decided  that  an 
opportunity  to  seek  written  comments 
would  give  the  public  more  time  to 
comment  on  a  proposed  process  and 
provide  better  docvunentation  of 
concerns  raised  with  the  proposed 
process.  Further,  the  Departments 
intend  to  revisit  the  process  after  two 
years,  allowing  refinement  based  on 
experience  to  date.  Therefore,  this 
proposed  policy  has  been  developed 
based  on  the  public  response  to  Federal 


'"Northwestern  University;  Idaho  Power 
Company:  Federal  Energy  Regulatory  Commission; 
Defenders  of  Wildlife:  Orion  Power;  Petersburg 
Municipal  Power  &  Light:  New  York  Rivers  United: 
Kleinschmidt  Associates;  Duke  Power;  Trout 
Unlimited;  National  Hydropower  Association; 
American  Rivers;  Public  Utility  Districts  of  Chelan, 
Douglas  and  Grant  Counties. 


'•  Idaho  Power  Company;  Federal  Energy 
Regulatory  Commission:  [defenders  of  Wildlife: 
Petersburg  Municipal  Power  &  Light;  Kleinschmidt: 
Duke  Power;  National  Hydropower  Association: 
Public  Utility  Districts  of  Chelan,  Douglas  &  Grant 
Counties:  American  Rivers:  Trout  Unlimited;  New 
York  Rivers  United. 

>'  Western  Urban  Water  Coalition;  Edison  Electric 
Institute. 

"Orion  Power  of  New  York:  Kleindschmidt 
Associates;  Duke  Power;  National  Hydropower 
Association;  Public  Utility  Districts  of  Chfilan, 
Douglas  and  Grant  Counties.  ^ 


Register  notice  (May  26,  2000).  staff 
experience  with  the  licensing  process, 
and  consultation  with  Commission  staff. 

2.  Form  of  Review  Process 

Some  commenters  suggested  that  the 
review  process  should  be  established 
through  binding  regulations.^''  Others 
recommended  that  the  review  process 
should  start  immediately  with  policy 
and  move  toward  regulation,  or  that 
new  regulations  were  not  necessary.  ^^  In 
considering  all  comments,  the 
Departments  propose  that  the  best  way 
to  implement  the  proposed  MCRP  is 
through  the  publication  of  a  policy.  In 
addition,  the  Departments  recognize 
that  meaningful  evaluation  of  this 
process  may  best  take  place  after  a  trial 
period  of  implementation.  The 
Departments  intend  to  revisit  the 
process  after  two  years,  allowing 
refinement  based  on  experience  to  date. 

3.  Timing 

The  Departments  found  that  timing 
was  a  principal  consideration  in 
determining  whether  and  how  to 
establish  a  review  procedure  for  the 
Departments'  conditions  and 
prescriptions.  Several  comments 
suggested  that  the  Departments  should 
write  conditions  and  prescriptions  and 
provide  a  review  period  before  a 
hydropower  license  application  is 
submitted, ^^  but  the  Departments  foimd 
that  imworkable.  While  the  Departments 
will  continue  to  work  with  licensees  to 
coordinate  development  of  conditions 
and  prescriptions  together  with  project 
design,  license  applications  still  may 
change  significantly  between  drafts 
circulated  to  interested  parties  and  final 
applications  submitted  to  the 
Commission.  Many  of  the  studies 
identified  by  the  parties  as  necessary 
would  not  have  been  completed,  again 
undermining  the  ability  to  formulate 
preliminary  conditions  and 
prescriptions.  Moreover,  the  publication 
of  preliminary  conditions  and 
prescriptions  before  there  is  a 
proceeding,  or  a  license  application  on 
the  record  that  identifies  a  specific 
project,  project  operations,  and  probable 
project  impacts  for  which  mitigation 
may  be  needed,  is  not  consistent  with 
the  legal  requirements  for  substantial 


'■*  Southern  California  Edison;  Idaho  Power 
Company:  Alabama  Power  Company;  Duke  Power: 
Public  Utility  Districts  of  Chelan.  Douglas  and 
Grant  Counties;  New  York  Rivers  United;  Western 
Urban  Water  Coalition. 

'*  National  Hydropower  Association;  American 
Rivers;  Orion  Power:  Federal  Energy  Regulatory 
Commission. 

'^Senator  Coppola.  Southern  California  Edison, 
Idaho  Power  Company.  Federal  Energy  Regulatory 
Commission,  Western  Urban  Water  Coalition,  Alcoa 
Power  Generating  Inc. 


evidence  in  the  record  before  the 
Commission,  set  forth  in  Bangor 
Hydroelectric  Co.,  Inc.  v.  FERC,  78  F.3d 
659(DCCir.  1996). 

Once  an  application  is  submitted  to 
the  Commission,  the  timing  of  the 
issuance  of  mandatory  conditions  and 
prescriptions  and  any  review  process  is 
necessarily  intertwined  with  the 
Commission's  procedures  for  processing 
the  application.  The  length  of  time 
required  for  hydropower  licensing  has 
been  a  continuing  concern  for  the 
Commission,  the  Departments,  licensees 
and  other  members  of  the  interested 
public.  While  the  Departments  and  the 
Commission  may  disagree  over  the 
extent  to  which  the  Conunission  may 
affect  the  Departments'  authorities 
through  its  procedural  regulations,  the 
Departments  wish  to  work  with  the 
Commission  and  within  the 
Commission's  existing  process  to  the 
extent  possible,  in  order  to  avoid 
creating  any  new  delays  in  the  licensing 
process.  Thus,  the  timing  of  the 
Departments'  proposed  review  process 
takes  into  account  the  timing 
contemplated  by  the  Commission's 
regulations. 

The  Departments  have  foimd, 
however,  that  it  is  not  always  possible 
to  act  within  the  time  period 
contemplated  by  the  Commission's 
regulations.  Since  the  Commission's 
REA  notice  is  based  upon  the 
Commission's  owm  requirements  for 
information  to  perform  its  NEPA 
analysis,  it  does  not  necessarily  take 
into  account  the  question  of  whether  the 
Departments  have  sufficient  information 
to  form  the  basis  of  the  conditions  that 
meet  the  Departments'  statutory 
responsibilities  and  to  provide 
substantial  evidence  for  the 
Departments'  administrative  record.  See 
Bangor  Hydroelectric  v.  FERC,  78  F.Sd 
659  (DC  Cir.  1996).  In  addition,  the 
Departments  propose  to  file  modified 
conditions  and  prescriptions  90  days 
after  the  close  of  the  comment  period  on 
the  Commission's  draft  NEPA 
document,  in  order  to  respond  to  public 
comments  addressing  the  preliminary 
conditions  and  prescriptions.  Currendy, 
Commission  practice  anticipates  that 
the  modified  conditions  and 
prescriptions  would  be  filed  within  the 
public  comment  period.  Another 
conflict  could  arise  with  the 
Departments'  proposal  to  file  a  response 
following  requests  for  rehearing  that 
raise  issues  with  the  Departments' 
conditions  and  prescriptions.  Current 
Conunission  regulations  provide 
discretion  for  the  Commission  to  allow 
filings  in  response  to  a  request  for 
rehearing,  and  the  Conunission 
generally  does  not  reject  or  exclude 


from  the  record  such  filings.  However, 
the  Departments'  proposal  would 
standardize  that  practice.  By  proposing 
to  notify  the  Commission  regarding  the 
anticipated  timing  for  the  Departments* 
filings,  the  Departments  seek  to  improve 
agency  coordination  and  reduce  delays 
in  the  process. 

4.  Appeal  Mechanism 

Many  of  the  commenters  wanted  an 
appeal  component,  some  including  full 
evidentiary  hearings  before 
administrative  law  judges.^''  Other 
conunenters  recommended  notice  and 
comment.'*  The  Departments  have 
given  this  issue  careful  consideration. 
The  Departments  propose  not  to  provide 
full  evidentiary  hearings  for  two 
primary  reasons:  (1)  no  appropriate 
forum  is  available  that  has  jurisdiction 
over  the  Departments'  decision  luider 
the  FPA;  and  (2)  full  evidentiary 
hearings  would  prevent  the 
Departments  from  meeting  the  most 
common  request  of  all  commenters,  that 
the  review  process  fit  within  the 
Commission's  existing  licensing  process 
and  not  cause  extended  delay.  However, 
the  Departments  propose  to  meet  the 
request  for  an  appeal  component  by 
answering  specific  issues  raised  on  its 
modified  conditions  and  prescriptions 
that  are  included  in  a  party's  request  for 
rehearing. 

5.  Level  of  Review 

Some  commenters  '^  specifically 
requested  that  the  review  process  be 
conducted  at  a  different  and/or  higher 
level  than  the  staff  responsible  for 
preparing  the  conditions  and 
prescriptions.  These  comments  may,  in 
part,  be  based  on  a  misconception 
regarding  the  level  at  which  the 
Departments  submit  conditions;  in  most 
cases,  conditions  and  prescriptions  are 
submitted  at  the  regional  level  or  higher. 
Nonetheless,  the  Departments 
considered  this  issue  in  developing  this 
process.  The  initial  signatine  level  of 
the  conditions  and  prescription  is 
different  between  the  Departments  of 
Commerce  and  Interior,  emd  also  within 
the  bureaus  of  the  Department  of  the 
Interior.  The  level  of  review  of  modified 
conditions  and  prescriptions  will  vary 
depending  upon  the  Department  and  the 
bureau.  In  all  cases,  the  Departments 
propose  that  the  review  will  occtn  at 
least  at  the  State  or  regional  level. 


''See  Footnote  2  herein. 

"  See  Footnote  3  herein. 

'* Pacific  Gas  &  Electric  Co.;  American  Public 
Power  Association:  Duke  Power:  Hydropower 
Licensing  Reform  Task  Force. 
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6.  Review  of  Non-Exercise  or 
Reservation  of  Authority 

Some  commenters  suggested  that  any 
review  process  should  be  applicable  to 
situations  in  which  a  stakeholder 
challenges  the  Departments'  failure  to 
exercise  mandatory  authority,  ^o  In 
certain  cases  when  the  Commission 
issues  the  REA  notice,  the  Departments 
already  participating  in  the  licensing 
process  may  respond  by  exercising  their 
section  4{e)  or  18  statutory  authority  by 
reserving  that  authority.  In  these  cases, 
that  submission  would  be  subject  to  the 
review  process  proposed  here.  When  the 
Department{s)  are  not  participating  in  a 
licensing  process,  the  review  process  is 
not  applicable. 

7.  Review  of  Economic  Impacts 

Some  commenters  suggested  that  the 
review  process  provide  a  review  of  the 
economic  impacts  of  the  conditions  and 
prescriptions  on  the  project. ^^  It  is  not 
necessary,  or  appropriate,  to  address 
here  what  substantive  issues  may  be 
raised  by  participants  in  requesting 
review.  Commenters  may  raise  whatever 
concerns  they  consider  relevant  at  the 
appropriate  time  in  each  licensing 
proceeding. 

m.  Procedural  Requirements 

A.  Regulatory  Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  it  has  been 
determined  that  the  action  proposed 
(implementation  of  a  policy)  is  not  a 
"significant  regulatory  action".  This 
proposed  policy  describes  an 
opportunity  for  public  review  of  and 
comment  on  conditions  and 
prescriptions  that  the  Departments 
develop  as  part  of  the  Commission's 
existing  hydropower  licensing  process. 
Thus,  the  policy  would  not  impose  a 
compliance  burden  on  the  economy 
generally. 

B.  Administrative  Procedures  Act 

This  policy  is  not  subject  to  prior 
notice  and  an  opportunity  to  comment 
because  it  is  a  general  statement  of 
policy  (5  U.S.C.  553(b)(A)). 

C.  Regulatory  Flexibility  Act 

This  policy  is  not  subject  to  notice 
and  comment  under  the  Administrative 
Procedures  Act,  and  therefore  not 
subject  to  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Furthermore,  the 
Departments  have  determined  that  this 
policy  will  not  have  a  significant 


'"New  York  Rivers  United;  American  Rivers. 

2<  Western  Urban  Water  Coalition'  American 
Public  Power  Association:  Hydropower  Licensing 
Reform  Task  Force. 


economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  proposed  policy  is 
guidance  and  does  not  compel  any  party 
to  conduct  any  action.  This  policy 
would  provide  a  standardized 
opportunity  for  public  comment  on  the 
"Departments'  mandatory  conditions  and 
prescriptions.  Therefore,  the 
Departments  believe  that  no  economic 
effects  on  small  entities  will  resvdt  from 
compliance  to  the  criteria  in  this  policy. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  policy  is  not  a  major  rule  under 
5  U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  policy: 

1 .  Will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more 
and  is  expected  to  have  no  significant 
economic  impacts. 

2.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions  and  will  impose  no 
additional  regulatory  restraints  in 
addition  to  those  already  in  operation. 

3.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  intent  of  the  policy  is  to  provide  a 
standardized  opportunity  for  public 
comment  on  the  Departments' 
mandatory  conditions  and 
prescriptions.  It  will  impose  no 
additional  regiUatory  restraints  to  those 
already  in  operation.  The  Departments 
have,  therefore,  determined  that  the 
policy  will  not  have  a  significant 
economic  effect  on  a  substantial  nimiber 
of  small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

E.  Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfimded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.): 

1.  This  policy  will  not  "significanUy 
or  uniquely"  affect  small  governments. 
A  Small  Government  Agency  Plan  is  not 
required.  The  policy  does  not  require 
any  additional  memagement 
responsibilities.  The  Departments 
expect  that  this  proposed  policy  will  not 
result  in  any  significant  additional 
expenditures  by  entities  that  participate 
in  the  Commission's  hydropower 
licensing  process. 

2.  This  proposed  policy  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is,  it 
is  not  a  "significant  regulatory  action" 


under  the  Unfimded  Mandates  Reform 
Act.  This  rule  is  not  expected  to  have 
significant  economic  impacts  nor  will  it 
impose  any  unfunded  mandates  on 
other  Federal,  State,  or  local 
governments  agencies  to  carry  out 
specific  activities. 

F.  Federalism 

In  accordance  with  Executive  Order 
13132,  this  proposed  policy  does  not 
have  significant  Federalism  effects; 
therefore,  a  Federalism  assessment  is 
not  required.  This  policy  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  intrusion  on 
State  policy  or  administration  is 
expected,  roles  or  responsibilities  of 
Federal  or  State  governments  will  not 
change,  and  fiscal  capacity  will  not  be 
substantially  directly  affected. 
Therefore,  the  policy  does  not  have 
significant  effects  or  implications  on 
Federalism. 

G.  Paperwork  Reduction  Act 

This  policy  does  not  require  an 
information  collection  under  the 
Paperwork  Reduction  Act.  Therefore, 
this  proposed  policy  does  not  constitute 
a  new  information  collection  requiring 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

H.  National  Environmental  Policy  Act 

The  Departments  have  analyzed  this 
policy  in  accordance  with  the  criteria  of 
the  National  Environmental  Policy  Act 
(NEPA).  This  proposed  policy  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  because  it  only 
provides  notice  and  comment  on 
conditions  and  prescriptions.  Issuance 
of  the  proposed  policy  is  categorically 
excluded  under  the  Department  of  the 
Interior's  NEPA  procedures  in  516  DM 
2,  Appendix  1.10.  The  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  has  determined  that  the 
issuance  of  this  policy  qualifies  for  a 
categorical  exclusion  as  defined  by 
NOAA  216-6  Administrative  Order, 
Environmental  Review  Procedure. 

/.  Essential  Fish  Habitat 

We  have  analyzed  this  policy  in 
accordance  with  section  305(b)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
determined  that  issuance  of  this  policy 
may  not  adversely  affect  the  essential 
fish  habitat  of  federally  managed 
species,  and,  therefore,  an  essential  fish 


habitat  consultation  on  this  policy  is  not 
required. 

/.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Goverrunent-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  the  Departments  have  assessed 
the  impact  of  this  proposed  policy  on 
tribal  trust  resources  and  have 
determined  that  it  does  not  directly 
affect  Tribal  resources.  Because  the 
policy  will  standardize  a  review  process 
of  section  4(e)  conditions,  which  do 
directly  affect  tribal  resources,  the 
Departments  will  consult  with  tribal 
governments  when  reviewing  and 
responding  to  comments  or  requests  for 
rehearing  that  directly  relate  to 
conditions  that  affect  tribal  resources. 

rv.  Commission  Coordination 

The  Departments  have  begun 
discussions  with  the  Commission 
regarding  the  integration  of  the 
proposed  MCRP  with  the  Commission's 
existing  licensing  process.  Timing 
issues  require  coordination  with  the 
Commission,  and  the  Depsirtments  will 
continue  to  work  with  the  Commission 
to  determine  how  best  to  minimize 
timing  conflicts  while  providing 
meaningful  review  of  the  Departments' 
conditions  and  prescriptions. 

V.  Mandatory  Conditions  Review 
Process — Narrative 

A.  Traditional  Licensing  Process 

The  following  process  describes  a 
proposal  for  the  Departments  to  receive 
and  respond  to  comments  regarding  the 
mandatory  conditions  and  prescriptions 
submitted  to  the  Commission  through 
the  traditional  licensing  process.  The 
Departments  already  have  informal 
policies  and  practices  for  maintaining 
communications  with  licensees  and 
others  throughout  the  development  of 
conditions  and  prescriptions.  The 
Departments  view  this  as  an  iterative, 
cooperative  process.  However,  the 
Departments  have  not  until  now  had  a 
standardized  process  for  reviewing 
public  comments  on  the  conditions  and 
prescriptions  developed  during  the 
licensing  process.  This  proposed  policy 
is  designed  to  work  within  the 
Commission's  licensing  process  to 
efficiently  allow  meaningful  public 
input  without  imduly  delaying 
licensing. 


1.  Part  A:  Notice  and  Comment  on 
Preliminary  Conditions  and 
Prescriptions 

a.  Ready  for  Environmental  Analysis. 
The  Departments'  proposed  Mandatory 
Conditions  Review  Process  (MCRP)  is 
triggered  when  the  Commission 
determines  that  a  hydropower  license 
application  is  complete  and  it  has 
issued  a  notice  indicating  the  license 
application  is  Ready  for  Environmental 
Analysis  (REA).  Comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  license  application  are 
typically  to  be  filed  with  the 
Commission  within  60  days  from  the 
date  of  the  REA  notice.  The  MCRP 
relates  only  to  the  mandatory  conditions 
and  prescriptions  (not  comments  or 
recommendations).  The  information  that 
is  filed  in  response  to  the  REA  notice  is 
generally  incorporated  into  the 
Commission's  National  Environmental 
Pohcy  Act  (NEPA)  analysis  that 
establishes  the  framework  for  license 
conditions  the  Commission  may  include 
in  any  issued  license. 

b.  Filing  of  Preliminary  Conditions 
and  Prescriptions.  The  Departments  will 
file  preliminary  conditions  and 
prescriptions  within  the  Commission's 
60-day  REA  comment  period.  In  those 
infrequent  cases  when  the  Departments' 
administrative  record  is  insufficient,  the 
Departments  need  more  time  to 
coordinate,  or  other  circumstances  arise 
and  the  Departments  are  unable  to  issue 
preliminary  conditions  and 
prescriptions  during  this  period,  the 
Departments  will  follow  the  procedures 
described  below. 

When  the  Departments  are  imable  to 
provide  some  or  all  preliminary 
prescriptions  and  conditions  to  the 
Commission  within  the  60-day  REA 
notice  period,  the  Departments  wiU,  in 
a  letter  to  the  Commission  and  its 
service  list,  exercise  their  statutory 
authorities  by  reserving  authority.  The 
Departments  will  include  in  this  letter: 
(1)  the  reasons  why  preliminary 
prescriptions  and  conditions  are  not 
being  filed  at  this  time;  and  (2)  a 
schedide,  including  a  target  date,  for 
submitting  the  preliminary 
prescriptions  and  conditions.  When  the 
preliminary  prescriptions  and 
conditions  are  completed,  they  will  be 
provided  to  the  Commission  and  its 
service  list.  The  Departments  intend 
that  preliminary  conditions  and 
prescriptions  will  be  filed  for  inclusion 
in  the  draft  NEPA  document  and  that 
both  comment  periods  will  be 
completed  as  discussed  below. 

If  the  Departments  make  the 
determination  that  their  administrative 


record  does  not  support  the  filing  of 
conditions  and  prescriptions  at  the  time 
of  licensing,  but  may  support  such  a 
filing  during  the  license  term,  the 
Departments  will  exercise  statutory 
authority  by  reserving  that  authority 
until  a  later  date  when  the  Departments' 
administrative  record  supports  such  an 
exercise.  The  participating  Departments 
will  provide  the  reservation  of  authority 
during  the  60-day  REA  comment  period. 

The  level  of  signature  for  preliminary 
conditions  and  prescriptions  will  vary 
depending  on  the  signature  authority 
within  each  Department  and  within  the 
bureaus  of  the  Department  of  the 
Interior.  The  Departments  will  file  an 
original  and  eight  copies  of  the 
preliminary  conditions  and 
prescriptions  with  the  Commission  and 
an  index  to  the  Departments' 
administrative  record  that  supports  the 
preliminary  conditions  and 
prescriptions.  These  materials  will  also 
be  provided  to  the  Commission's  service 
list.  The  Departments  will  file  an 
original  and  three  copies  of  the 
Departments'  administrative  record  with 
the  Commission  either  concurrently  or 
within  a  time  period  specified  in  the 
preliminary  submission.  The 
administrative  record  will  also  be 
provided  to  the  applicant  and,  for 
section  4(e)  conditions  mandated  for  the 
protection  and  utilization  of  an  Indian 
Reservation,  to  the  Indian  Tribe  of  that 
Reservation.  The  Departments' 
administrative  record  will  be  available 
at  the  Departmental  office  from  which  it 
originates,  but  will  not  be  automatically 
served  upon  the  service  list.  Any  party 
may  request  copies  of  the  record,  in 
whole  or  in  part,  from  the  conditioning 
Department,  according  to  procedures 
described  in  the  issuing  docimient. 

c.  Comment  Opportunity.  The 
proposed  MCRP  would  provide  two 
very  specific  opportunities  for  notice 
and  comment  targeted  to  two  separate 
audiences.  The  Departments  will 
respond  to  comments  and  modify' 
conditions  and  prescriptions  as 
necessary  after  the  end  of  the  second 
comment  opportunity. 

The  first  opportimity  is  provided  to 
participants  in  the  licensing  process 
who  receive  the  Departments' 
preliminary  conditions  and 
prescriptions  in  response  to  the 
Commission's  REA  notice.  The 
preliminary  submission,  which  is 
served  on  die  Commission's  Service 
List,  will  invite  comments  and  new 
supporting  evidence  on  the  preliminary 
conditions  and  prescriptions  within  a 
45  day  time  period.  Commission 
regulations  call  for  submissions  within 
60  days  of  the  REA  notice,  and  provide 
for  reply  to  those  submissions  to  be  filed 
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within  105  days  of  the  REA  notice  See 
18  CFR  4.34(b).  Thus,  the  comment 
period  on  the  preliminary  conditions 
and  prescriptions  will  usually  be 
concurrent  with  the  Commission's 
allowed  time  to  reply  to  REA 
submissions.  All  comments  on  the 
Departments'  preliminary  conditions 
and  prescriptions  should  be  specifically 
identified  and  include  supporting 
evidence.  The  Departments  will  begin 
reviewing  comments  when  received; 
however,  no  response  will  be  made 
until  after  review  of  the  draft  NEPA 
document. 

To  be  responsive  to  the  fact  that  there 
may  be  persons  with  an  interest  in  the 
Departments'  preliminary  conditions 
and  prescriptions  who  have  not  been 
previously  involved  in  the  licensing 
process,  the  Departments  are  providing 
a  second  opportunity  to  the  public  to 
provide  comments.  With  publication  of 
the  draft  NEPA  document  for  comment, 
which  will  include  the  Departments' 
preliminary  conditions  and 
prescriptions,  the  Commission  will 
inform  the  public  that,  if  they  want  to 
comment,  they  must  provide  a  copy  of 
specific  comments  and  supporting 
evidence  to  the  Departments  within  the 
comment  period  for  the  draft  NEPA 
document.  In  order  to  have  adequate 
time  to  thoroughly  review  comments 
and  to  efficiently  provide  the 
Commission  with  the  modified 
conditions  and  prescriptions,  the 
Departments  strongly  encourage 
participants  in  the  licensing  process  to 
submit  comments  during  the  first  notice 
and  comment  period,  rather  than  wait 
until  the  NEPA  comment  period.  While 
it  is  neither  necessary  nor  recommended 
for  participants  in  the  licensing  process 
to  re-submit  comments  already 
submitted,  to  the  extent  that 
participants  in  the  process  resubmit 
comments  in  the  NEPA  comment 
period,  any  changes  or  new  comments 
should  be  specifically  and  expressly 
identified  in  the  submission.  The 
Departments  will  consider  all  comments 
received. 

d.  Filing  Modified  Conditions  and 
Prescriptions.  The  Departments  will 
review  the  draft  NEPA  document  and  all 
comments  received  on  the  preliminary 
conditions  and  prescriptions.  Based  on 
this  review,  the  Departments  will 
modify  the  conditions  and 
prescriptions,  as  needed,  and  respond  to 
comments.  Within  90  days  of  the  close 
of  the  draft  NEPA  comment  period,  the 
Departments  will  submit  modified 
conditions  and  prescriptions,  unless 
substantial  and  new  information  was 
provided  during  the  NEPA  comment 
period  requiring  additional  review  time, 
or  coordination  between  the 


Departments  or  Department  of  Interior's 
bureaus  or  other  unexpected 
circumstances  arise  that  reasonably 
require  additional  time.  In  those 
infrequent  situations  where  additional 
time  is  needed,  the  Departments  will 
submit  to  the  Commission  and  its 
service  list,  and  all  commenters,  a  letter 
providing  an  explanation  of  the  need  for 
additional  time  and  a  schedule  for 
preparing  the  modified  conditions  and 
prescriptions. 

The  process  of  comment  and  review 
itself  modifies  the  conditions  and 
prescriptions  by  modifying  the  record 
imderlying  them,  even  if  the  actual 
language  of  the  conditions  and 
prescriptions  does  not  change.  The 
Departments  will  coordinate  the  review 
and  response  to  comments.  The  format 
of  the  response  to  comments  will  be 
commensurate  with  the  nature, 
substance  and  extent  of  the  comments 
received,  the  inter-agency  and  intra- 
bureau  involvement,  time  frame,  staff' 
availability  and  the  Departments' 
practice.  Signature  authority  will  vary 
between  the  Departments  and  among 
the  bureaus  of  the  Department  of  the 
Interior;  however,  this  submission  will 
be  signed  at  the  state  or  regional  level. 

The  result  of  this  process  will  be  the 
Departments'  submission  to  the 
Commission  of  an  original  and  eight 
copies  of  the  modified  conditions  and 
prescriptions,  a  response  to  comments, 
and  an  index  to  the  Departments' 
supplemental  administrative  record 
generated  as  a  result  of  the  review 
process,  as  needed.  These  materials  will 
also  be  provided  to  the  Commission's 
service  list  and  to  commenters.  The 
Departments  will  file  an  original  and 
three  copies  of  the  Departments' 
supplemental  administrative  record 
With  the  Commission.  The 
supplemental  administrative  record  will 
also  be  provided  to  the  applicant  and, 
for  section  4(e)  conditions  mandated  for 
the  protection  and  utilization  of  an 
Indian  Reservation,  to  the  Indian  Tribe 
of  that  Reservation.  Any  party  may 
again  request  copies  of  the 
supplemental  record,  in  whole  or  in 
part.  The  Departments  intend  that 
modified  conditions  and  prescriptions 
will  be  provided  to  the  Commission  in 
advance  of  issuance  of  the  final  NEPA 
document. 

2.  Part  B:  Comments  on  Modified 
Conditions  and  Prescriptions 

a.  Request  for  Rehearing.  After  the 
Commission  issues  the  license,  if  any 
intervener  submits  a  request  foj, 
rehearing,  pursuant  to  Commission 
regulations  at  18  CFR  385.713,  that 
clearly  identifies  issues  with  the 
Departments'  modified  conditions  and 


prescriptions,  and  includes  supporting 
evidence,  the  Departments  will  review 
those  concerns.  Assuming  the 
Conmiission  grants  rehearing  for  further 
consideration,  as  is  its  custom,  the 
Departments  will  review  all  information 
and  coordinate  their  response  to  all 
issues  raised  within  30  days  of  the 
formal  filing  with  the  Commission  of  a 
timely  request  for  rehearing.  The 
Departments  may  choose  to  file 
consolidated  responses  to  more  them 
one  request  for  rehearing.  The 
Departments  will  either  file  the 
response  pursuant  to  18  CFR 
385.713(d)(2)  or,  in  the  unexpected 
situation  that  substantive  or  new  issues 
are  raised,  the  Departments  will  notify 
the  Commission  of  the  issues  raised, 
that  additional  time  is  necessary  to 
review  issues,  and  provide  a  time  line 
for  response.  The  content  of  the 
response  will  vary  depending  on 
whether  the  issue  is  one  that  has  been 
raised  previously,  or  presents  new 
issues  that  require  a  new  response  or 
supplementation  of  the  record.  The 
Departments  will  file  the  response  with 
the  Commission  and  its  Service  List. 

B.  Alternative  Licensing  Process 

The  following  process  describes  a 
proposed  opportunity  for  the 
Departments  to  receive  and  respond  to 
comments  regarding  the  mandatory 
conditions  and  prescriptions  subniitted 
to  the  Conunission  through  the 
alternative  licensing  process.  The  form 
of  the  review  process  will  depend  on 
whether  the  Departments  submit 
conditions  and  prescriptions  as  part  of 
a  settlement  agreement.  If  the 
Departments  submit  conditions  and 
prescriptions  that  are  not  part  of  a 
settlement  agreement,  then  the  process 
described  for  the  traditional  licensing 
process  applies,  as  detailed  herein. 

If  negotiations  in  the  alternative 
licensing  process  result  in  an  agreement 
as  to  the  Departments'  mandatory 
conditions  and  prescriptions,  then  a 
modified  review  process  applies.  Under 
the  alternative  licensing  process,  the 
license  applicant  files  a  license 
application,  including  any  settlement 
offer,  which  may  include  the 
Departments'  agreement  as  to  their 
preliminary  mandatory  conditions  and 
prescriptions,  and  a  Draft  Applicant 
Prepared  NEPA  document  with  the 
Commission.  The  Commission  then 
publishes  a  notice  calling  for  comments 
on  the  license  application,  including  the 
settlement  offer  and  any  agreed-upon 
preliminary  conditions  and 
prescriptions  included  in  the  settlement 
offer.  In  response  to  the  Commission's 
notice,  interested  parties,  including 
parties  that  are  not  signatories  to  the 


settlement,  are  provided  an  opportimity 
to  provide  comments  regarding  the 
license  application,  the  settlement  offer, 
and  the  Departments'  agreed-upon 
preliminary  conditions  and 
prescriptions. 

If  a  non-settling  party  submits 
comments  directly  addressing  the 
Departments'  agreed-upon  conditions 
and  prescriptions,  including  the 
evidence  in  support  thereof,  then  the 
Departments  will  review  the  conaments 
pertaining  to  the  mandatory  conditions 
and  prescriptions.  If  comments  do  not 
necessitate  changes  to  the  mandatory 
conditions  and  prescriptions  that  would 
render  them  inconsistent  with  the 
settlement  agreement,  the  Departments 
will  address  the  comments  without 
returning  to  the  settling  parties.  If 
comments  are  substantive  and  raise 
issues  not  previously  identified,  the 
Departments  will  discuss  the  comments 
and  their  appropriate  resolution  with 
the  settling  parties.  If  the  Departments 
determine,  after  discussion  with  the 
settling  parties,  that  the  comments 
warrant  a  change  in  the  conditions  and 
prescriptions,  the  Departments  will 
submit  modified  conditions  and 
prescriptions.  This  process  will  be  the 
only  review  of  the  Departments'  agreed- 
upon  conditions  and  prescriptions 
submitted  through  the  alternative 
licensing  process. 

As  part  of  the  alternative  licensing 
process,  the  Commission  also  publishes 
a  notice  indicating  that  it  is  proceeding 
with  the  environmental  review.  In 
respdnse  to  this  Notice,  the 
Departments,  pursuant  to  their  statutory 
authority  under  sections  4(e)  and  18, 
will  submit  to  the  Commission,  as  a 
separate  filing,  their  agreed-upon 
conditions  and  prescriptions,  so  that, 
regardless  of  Commission  action  on  the 
settlement  agreement,  the  Departments' 
agreed-upon  conditions  and 
prescriptions  will  become  mandatory 
license  conditions.  Any  changes  that 
may  have  been  made  to  the  settlement 
conditions  and  prescriptions  as  a  result 
of  comments  received  will  be  included 
in  this  submission. 

VI.  Mandatory  Conditions  Review 
Process — Step-by-Step 

A.  Traditional  Licensing  Process 

1.  Notice  and  Comment  on 
Preliminary  Conditions  and 
Prescriptions: 

a.  The  Commission  issues  a  notice 
stating  that  the  license  application  is 
Ready  for  Environmental  Analysis 
(REA). 

b.  In  most  cases,  the  Departments  will 
submit  to  the  Commission  some  or  all 
preliminary  conditions  and 


prescriptions  within  60  days  of  the  REA 
notice.  Signature  authority  will  vary 
between  the  Departments  and  within 
the  bureaus  of  the  Department  of  the 
Interior. 

To  the  extent  that  the  Departments' 
conditions  and  prescriptions  are  based 
on  materials  not  already  included  in  the 
Commission's  administrative  record,  a 
copy  of  the  materials  submitted  by  the 
Departments  in  support  of  conditions 
and  prescriptions  will  be  maintained  at 
the  originating  office 

Additions  to  the  administrative  record 
will  be  filed  with  the  preliminary 
conditions  and  prescriptions  or  within  a 
specified  time  period  thereafter. 

Submission  to  the  Commission  will 
include: 

•  An  original  and  eight  copies  of  the 
preliminary  conditions  and 
prescriptions;  and 

•  The  index  to  the  Departments' 
administrative  record  that  includes 
documents  not  already  included  in  the 
Commission's  administrative  record  and 
appropriate  citations  for  documents 
already  included  in  the  Commission's 
record;  and 

•  An  original  and  three  copies  of  the 
Departments'  administrative  record. 
Submission  to  the  applicant  and,  for 
section  4(e)  conditions  mandated  for  the 
protection  and  utilization  of  an  Indian 
Reservation,  to  the  Indian  Tribe  of  that 
Reservation,  will  include: 

•  A  copy  of  the  preliminary 
conditions  and  prescriptions;  and 

•  The  index  to  the  Departments' 
administrative  record  that  includes 
documents  not  already  included  in  the 
Commission's  administrative  record  and 
appropriate  citations  for  documents 
already  included  in  the  Commission's 
record;  and 

•  A  copy  of  the  Departments' 
administrative  record 

Submission  to  the  Commission's 
service  list  will  include: 

•  A  copy  of  the  preliminary 
conditions  and  prescriptions;  and 

•  The  index  to  the  Departments' 
administrative  record  that  includes 
documents  not  already  included  in  the 
Commission's  administrative  record  and 
appropriate  citations  for  documents 
already  included  in  the  Commission's 
record. 

A  party  may  request  copies  of  the 
record,  in  whole  or  in  part,  according  to 
procedures  described  in  the  issuing 
document. 

c.  If  the  Departments  determine  that 
the  evidence  in  the  Commission's 
administrative  record  and  information 
generally  available  is  not  sufficient  or  if 
other  circumstances  arise  and  the 
Departments  cannot  file  preliminary 
conditions  and  prescriptions  within  60 


days  of  the  REA  notice,  the  Departments 
vdll  include  a  reservation  of  authority. 
The  submission  will  also  include: 

•  An  explanation  for  the  delay;  and 

•  A  schedule  and  date  for  submitting 
preliminary  conditions  and 
prescriptions. 

d.  The  preliminary  conditions  and 
prescriptions  submission  will  include 
an  invitation  for  interested  persons  to 
submit  comments. 

The  comment  period  will  be  45  days. 
This  is  concurrent  with  the  time 
allowed  by  Commission  regulation  to 
reply  to  REA  submissions. 

The  Departments  will  consider 
comments  if  they: 

•  Are  identified  as  raising  issues 
pertaining  to  the  mandatory  conditions 
and  prescriptions; 

•  Include  supporting  evidence. 

The  Departments  will  begin  reviewing 
conunents;  however,  no  response  will 
be  made  imtil  after  review  of  the  NEPA 
dociunent. 

e.  The  Commission  will  issue  the 
draft  NEPA  document  for  public 
comment,  which  will  include  the 
Departments'  preliminary  conditions 
and  prescriptions. 

The  Commission's  notice  will  inform 
the  public  that  they  may  submit 
comments  on  the  preliminary 
conditions  and  prescriptions. 

The  Departments  will  consider 
comments  if  they: 

•  Are  identified  as  raising  issues 
pertaining  to  the  mandatory  conditions 
and  prescriptions; 

•  Are  copied  to  the  conditioning 
Department(s);  and 

•  Include  supporting  evidence. 

f.  The  Departments  will  review  all 
comments  received  and  the  draft  NEPA 
document  within  90  days  of  the  close  of 
the  Draft  NEPA  comment  period,  the 
Departments  will  either 

•  Submit  the  modified  conditions  and 
prescriptions;  or 

•  Send  the  Commission  a  letter  (an 
original  and  eight  copies)  with  an 
explanation  of  why  additional  time  is 
required  and  an  anticipated  target  date 
for  submitting  the  modified  conditions 
and  prescriptions.  The  letter  will  also  be 
served  on  the  Commission's  Service 
List. 

The  Departments  will  coordinate  the 
review  and  submission  of  modified 
conditions  and  prescriptions,  when 
appropriate. 

"The  response  to  comment  will  be 
commensurate  with  the  nature, 
substance  and  extent  of  the  comments 
received,  the  inter-agency  and  intra- 
bureau  involvement,  the  time  ftame, 
staff  availability  and  the  Departments' 
practice. 

Signature  authority  will  vary  between 
the  Departments  and  within  the  bureaus 
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of  the  Department  of  the  Interior; 
however  this  submission  will  be  signed 
at  the  state  or  regional  level  or  higher. 

The  Departments  intend  to  submit  the 
modified  conditions  and  prescriptions 
in  advance  of  issuance  of  the 
Commission's  final  NEPA  document. 

A  copy  of  the  Departments' 
supplemental  administrative  record,  as 
needed,  will  be  maintained  at  the 
originating  office. 

"The  Departments'  administrative 
record  will  be  filed  with  the  modified 
conditions  or  within  a  time  period 
specified  in  the  submission. 

Submission  to  Commission  will 
include: 

•  An  original  and  eight  copies  of  the 
modified  conditions  and  prescriptions; 

•  An  index  of  the  Departments' 
supplemental  administrative  record 
formed  as  part  of  the  review  process  and 
not  yet  included  in  the  Commission's 
administrative  record  and  appropriate 
citations  for  documents  already 
included  in  the  Commission's  record; 

•  An  original  and  three  copies  of  the 
Departments'  supplemental 
administrative  record;  and 

•  Response  to  comments. 
Submission  to  the  applicant  and,  for 

section  4(e)  conditions  mandated  for  the 
protection  and  utilization  of  an  Indian 
Reservation,  the  Indian  Tribe  of  that 
Reservation,  will  include: 

•  A  copy  of  the  modified  conditions 
and  prescriptions; 

•  An  index  of  the  Departments' 
supplemental  administrative  record 
formed  as  part  of  the  review  process  and 
not  yet  included  in  the  Conmiission's 
administrative  record  and  appropriate 
citations  for  docuiments  already 
included  in  the  Commission's  record; 

•  A  copy  of  the  Departments' 
supplemental  administrative  record; 
and. 

•  Response  to  comments. 
Submission  to  the  Commission's 

service  list  and  all  other  commenters 
will  include: 

•  A  copy  of  the  modified  conditions 
and  prescriptions; 

•  An  index  to  the  Departments' 
supplemental  administrative  record,  as 
needed.  A  party  may  request  copies  of 
the  record,  in  whole  or  in  part, 
according  to  procedures  described  in 
the  issuing  document;  and 

•  Response  to  comments 

2.  Comments  on  Modified  Conditions 
and  Prescriptions: 

a.  After  the  license  is  issued,  an 
intervener  may  submit  a  request  for 
rehearing  pursuant  to  18  CFR  385.713. 

The  request  for  rehearing  is  available 
only  to  interveners,  as  described  by  the 
Commission's  regulations. 

b.  The  Departments  will  consider 
those  issues  raised  in  requests  for 


rehearing:  that  pertain  to  the  mandatory 
conditions  and  prescriptions;  are  clearly 
identified  as  issues  relating  to  the 
Departments'  mandatory  conditions  and 
prescriptions;  and  include  supporting 
evidence  or  citation  to  the  supporting 
evidence  in  the  administrative  record. 

c.  Within  30  days  of  the  filing  of  the 
request  for  rehearing,  the  Departments 
will  either  submit  a  response  relating 
only  to  those  issues  directed  to  the 
Department's  conditions  and 
prescriptions,  with  any  changes  to  the 
conditions  and  prescriptions,  if  needed; 
or  send  the  Commission  a  letter  (an 
original  and  eight  copies),  in  those 
infi^uent  cases  where  significant  and/ 
or  new  issues  relating  to  the 
Departments'  mandatory  conditions  and 
prescriptions  are  raised  in  the  request, 
with  an  explcmation  of  why  additional 
time  is  required  and  an  anticipated  date 
for  submitting  the  response  and  any 
changes  to  the  modified  conditions  and 
prescriptions,  if  needed.  The  letter  will 
also  be  served  on  the  Commission's 
Service  List. 

d.  The  Departments  may  coordinate 
this  submission,  but  may  submit  their 
responses  separately. 

e.  The  response  will  be  commensurate 
with  the  nature,  substance  and  extent  of 
the  comments  received,  the  inter-agency 
and  intra-bureau  involvement,  .the  time 
fi'ame,  staff  availability  and  the 
Departments'  practice. 

For  issues  addressed  earlier  in  the 
licensing  process,  the  response  will 
include  the  appropriate  citations  to  the 
administrative  record. 

f.  The  response  will  be  sent  to  the 
Commission  (an  original  and  eight 
copies)  and  be  served  on  the 
Commission's  Service  List. 

g.  The  Departments  intend  to  submit 
the  response  prior  to  issuance  of  the 
Commission's  decision  on  the  requests 
for  rehearing. 

B.  Alternative  Licensing  Process 

1 .  If  the  Departments  submit 
conditions  and  prescriptions  that  are 
not  part  of  a  settlement  agreement 
resulting  from  an  alternative  licensing 
process,  then  the  review  process 
described  for  the  traditional  licensing 
process  applies. 

2.  If  the  Departments  submit 
mandatory  conditions  and  prescriptions 
that  are  included  in  the  license 
application  and  settlement  offer,  then 
the  following  process  applies. 

a.  The  license  applicant  will  file  a 
license  application,  including  the 
setdement  offer,  which  may  include  any 
agreed-upon  preliminary  mandatory 
conditions  and  prescriptions,  and  Draft 
Applicant  Prepared  Environmental 
Assessment  to  the  Commission. 


b.  The  Commission  will  publish  a 
Notice  calling  for  comments  on  the 
license  application  (including  the 
settlement  offer  and  any  agreed-upon 
conditions  and  prescriptions). 

c.  If  a  non-settling  party  submits 
comments  that  raise  issues  on  the 
Departments'  agreed-upon  preliminary 
conditions  and  prescriptions,  then  the 
Departments  will  review  the  comments 
pertaining  to  the  mandatory  conditions 
and  prescriptions. 

Comments  should  include  specific 
comments  on  the  mandatory  conditions 
and  prescriptions  and  supporting 
evidence. 

d.  If  comments  do  not  necessitate 
changes  to  the  mandatory  conditions 
and  prescriptions  that  would  render 
them  inconsistent  with  the  setdement 
agreement,  the  Departments  will 
address  the  comments  without  returning 
to  the  setding  parties. 

e.  To  the  extent  that  the  comments  are 
substantive  and  raise  issues  not 
previously  identified,  the  Departments 
will  discuss  the  comments  and  their 
appropriate  resolution  with  the  settling 
parties. 

f.  The  Conmiission  issues  Notice 
stating  the  application  is  ready  for  final 
analysis. 

g.  The  resource  agencies  will  formally 
file  those  agreed-upon  preliminary 
conditions  and  prescriptions  as 
modified  by  the  Departments  in 
response  to  comments  and  after 
consultation  with  the  setding  parties. 

Dated:  December  5,  2000. 
David  ).  Hayes, 

Deputy  Secretary,  U.S.  Department  of  the 
Interior. 

Dated:  December  7,  2000. 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  00-31758  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Inforrnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval  under  the 
Paperwork  Reduction  Act  (PRA) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  New  information  collection 

approval — the  federal  aid  grant 

application  booklet. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  submitted  the 
collection  of  information  requirement 
described  below  to  the  Office  of 


Management  and  Budget  (0MB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  You 
may  obtain  copies  of  the  collection 
requirement  and  related  forms  and 
explanatory  material  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below.  The  Service  is  soliciting 
comment  and  suggestions  on  the 
requirement  as  described  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  January 
12,  2001.  OMB  has  up  to  60  days  to 
approve  or  disapprove  information 
collections  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
"consideration,  OMB  should  receive 
public  comments  by  the  above 
referenced  date. 

ADDRESSES:  Interested  parties  should 
send  comments  and  suggestions  on  the 
requirement  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attn:  Interior 
Desk  Officer  (1018-XXXX),  New 
Executive  Office  Building,  725  17th 
Sti^t,  NW.,  Washington,  DC  20503  and 
they  should  send  a  copy  of  the 
comments  to:  Rebecca  A.  MuUin, 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive.  Suite  222, 
Arlington,  VA  22203,  (703)  358-2278  or 
Rebecca Mullin@fws.gov  E-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Hicks,  (703)  358-1851,  fax  (703)  358- 
1837,  or  fack@Hicks  fws.gov  E-mail. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Forms:  Federal  Aid  Grant 
Application  Booklet. 

OMB  Approval  Number:  OMB  has  not 
issued  an  approval  number,  the  Service 
has  applied  for  and  will  obtain  approval 
prior  to  any  information  collection  - 
request  described  in  this  notice. 

The  Service  has  submitted  to  OMB  a 
request  to  approve  the  information 
collection  described  in  this  notice  for 
the  Federal  Aid  Program.  The  Service  is 
■  requesting  a  three  year  term  of  approval 
for  this  information  collection.  A 
previous  60  day  notice  was  published 
on  September  5.  2000  (FR  Vol.  65,  No. 
172,  53737)  requesting  comment.  That 
period  expired  on  November  6,  2000. 

Comments  received  included  the 
following: 

Comment  1.  Limiting  outreach  and 
communications  to  activities  for  RBFF 
seems  overly  restrictive. 

Response — We  have  redrafted  that 
portion  limiting  outreach  and 
communications  to  only  RBFF,  Federal 
Aid  grant  programs  authorize  outreach 
and  communication  activities  by 
grantees. 


Comment  2.  The  hoiorly  biu'den  for 
completing  an  Amendment  to  Grant 
Agreement  is  overstated,  it  should  be 
two  horn's. 

Response — We  spoke  with  several 
Federal  Aid  managers  who  agreed  with 
this  comment  so  we  changed  the  burden 
and  lowered  the  total  burden  to  reflect 
that  change. 

Comment  3.  House  Bill  3671 
eliminated  any  outreach  and 
communication  activities. 

Response — Changes  required  by  The 
Fish  and  Wildlife  Programs 
Improvement  and  National  Wildlife 
Refuges  System  Centennial  Act  of  2000 
have  been  incorporated  in  this  notice 
and  in  the  Federal  Aid  Grant 
Application  Booklet. 

Comment  4.  Add  "and  related 
components  such  as  habitat,  harvest,  or 
use."  to  end  of  sentence  on  Siuveys  and 
Inventories  to  clarify. 

Response — We  added  it. 

Comment  5.  Correct  or  clarify 
definition  of  RBFF  outreach  at  the  end 
of  section  3. 

Response — Changed  to  "Supports 
improved  communication  with  anglers, 
boaters,  and  the  general  public." 

Comment  6.  Wrong  use  of  Grant 
Amendment  form  on  page  13. 

Response — Changed  to  "An 
Amendment  to  Grant  Agreement  (3- 
1591)  is  only  required  when  changes  in 
grant  costs,  period,  or  scope  of  work 
must  be  made." 

Comment  7.  In-Kind  match  and 
volimteer  services  area  is  confusing. 

Response — Changed  to  "In-kind 
match  is  an  agency  noncash 
contribution  such  as  voliuiteer  services, 
land,  equipment,  supplies  *   *  *  etc." 

Comment  7.  Add  "X"  to  land 
acquisition  and  operations  and 
maintenance  on  the  matrix  for  Section 
7  work. 

Response — Added  the  X's  to  the 
matrix. 

Comment  8.  Key  personnel  section 
imder  research  grants  is  hard  to 
understand. 

Response — Re-drafted  in  plain 
language. 

Comment  9.  Suggested  some  wording 
changes  to  our  program  descriptions 
and  eligible  activities. 

Response — Redrafted  these  portions 
of  the  booklet  to  accommodate  plain 
language. 

"This  notice  provides  another  30  day 
period  in  which  to  comment  on  the 
information  collection  described. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
ludess  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimiber  for  this  information  collection 
has  not  been  issued  yet. 


Description  and  Use:  The  Service 
administers  several  grant  programs 
authorized  by  the  Federal  Aid  in 
Wildlife  Restoration  Act,  the  Federal 
Aid  in  Sport  Fish  Restoration  Act,  the 
Anadromous  Fish  Conservation  Act.  the 
Endangered  Species  Act,  the  Clean 
Vessel  Act,  the  Sportfishing  and  Boating 
Safety  Act,  the  Coastal  Wetlands 
Planning,  Protection  and  Restoration 
Act,  and  others.  The  Service  uses  the 
information  collected  to  make  grant 
awards  to  States  and  others  widiin  these 
grant  programs.  This  includes 
determining  if  the  proposed  work  and 
cost  is  reasonable,  the  cost  sharing  is 
consistent  with  the  applicable  program 
statutes,  and  other  vital  information 
collected  through  proposals  submitted 
by  grant  applicants.  The  State  or  other 
grantee  uses  the  booklet  as  a  guide  for 
vmting  complete  proposals  including; 
work  proposed,  providing  specific 
budget  information,  identifying 
proposed  cost  sharing,  addressing  any 
compliance  issues,  and  identifying 
partners  if  any.  The  information 
collected  through  this  document  also 
satisfy  special  requirements  for  various 
approvals  for  National  Environment 
Policy  Act,  National  Historic 
Preservation  Act,  and  other  Acts 
pertaining  to  grants  management  in  the 
Federal  government.  Grant  applicants 
provide  the  information  requested  in  the 
Federal  Aid  Grant  AppUcation  booklet 
in  order  to  receive  benefits  in  the  form 
of  grants  for  purposes  outlined  in  the 
applicable  law.  "The  Service  uses  the 
Federal  Aid  Grant  Application  Booklet 
to  request  complete  information  needed 
to  determine  the  eligibility,  cost,  scope, 
and  appropriateness  of  the  grant  applied 
for.  This  information  collection  is 
intended  to  apply  to  both  single  grants 
and  grants  issued  under  the  planning 
options  outlined  in  the  applicable  Acts. 
This  booklet  is  designed  to  cause  the 
minimum  impact  in  the  form  of  hourly 
burden  on  grant  applicants  and  still  get 
all  the  required  information. 

Supplemental  Information:  The 
service  has  submitted  the  following 
inforination  collection  requirements  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
wavs  to  minimize  the  burden  of 
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collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 


Frequency:  Generally  annually. 

Description  of  Respondents:  State 
Government,  territorial  (the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Coliunbia,  the 
Commonwealth  of  the  Northern  Mariana 


Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa),  local  governments, 
and  others  receiving  grant  funds. 

(Completion  Time  and  Annual 
Response  and  Burden  Estimate: 


Form  name 


Grant  application  bool<let , 

Amendment  to  grant  agreement 

Totals -.... 


Comple- 
tion time 
per  appli- 
cation 
[hours] 


80 
2 


Annual 
response 

in  nar- 
rative for- 
mat 


3.500 
1,750 


5,250 


Annual 
burden 
[hours] 


280,000 
3.500 


283,500 


Federal  Aid  Grant  Application  Booklet 

0MB  Control  Number  1018-XXXX 
Expires  xx/xx/xxxx 

Part  1— (Cover) 

Department  of  the  Interior 
U.S.  Fish  and  Wildlife  Service 
Division  of  Federal  Aid 
Grant  Programs 

Authorized  under  the  following  Acts: 
Federal  Aid  in  Sport  Fish  Restoration  Act  (16 

U.S.C.  777-7771) 
Federal  Aid  in  Wildlife  Restoration  Act  (16 

U.S.C.  669-6691) 
Partnerships  for  Wildlife  Act  (16  U.S.C.  3741) 
Coastal  Wetlands  Planning,  Protection  and 

Restoration  Act  (16  U.S.C.  3954) 
Endangered  Species  Act,  Sec  6  (h)  (16  U.S.C. 

1361) 
Clean  Vessel  Act  of  1992  (16  U.S.C.  777) 

Covering  the  following  types  of  projects 
and  grants: 

Sport  Fish  Restoration  Projects 
Wildlife  Restoration  Projects 
Coastal  Wetland  Restoration 
Clean  Vessel  Pumpout  Projects 
Boating  Infrastructure 
Partnerships  for  Wildlife 
Endangered  Species,  Sec  6  (h) 
Land  Acquisition 
Coordination 
Strategic  Planning 
Comprehensive  Management 
Surveys  and  Inventories 
Training  and  Education 
Facilities  Development 
Construction 

Operations  and  Maintenance 
Development 
Research 

Single  and  Multi-Project 
Habitat  and  Population  Management 
Hunter  and  Aquatic  Education 
Outreach  and  Communications 

Part  2 — (inside  front  cover) 

Draft  Information  Collection  Statement 

Information  Collection  Statement:  In 
accordance  with  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501)  please  note  the 
following  information.  This  information 
collection  is  authorized  by  the  Federal  Aid  in 
Sport  Fish  Restoration  Act  (16  U.S.C.  777- 
7771),  Federal  Aid  in  Wildlife  Restoration 
Act  (16  U.S.C.  669-6691),  Partnerships  for 


Wildlife  Act  (16  U.S.C.  3741),  and  the  Coastal 
Wetlands  Planning,  Protection  and 
Restoration  Act  (16  U.S.C.  3954).  This 
information  collection  covers  the  following 
types  of  grant  programs:  Sport  Fish 
Restoration,  Wildlife  Restoration,  Coastal 
Wetlemd  Restoration,  Clean  Vessel,  Boating 
Infrastructure.  Partnerships  for  Wildlife  and 
Endangered  Species  [See  6(h)].  We  are 
collecting  this  information  relevant  to  the 
eligibility,  substantially,  relative  value,  and 
budget  information  from  applicants  in  order 
to  make  awards  of  grants  under  these 
programs.  We  are  collecting  financial  and 
performance  information  to  track  cost  and 
accomplishments  of  these  grant  programs. 
Completion  of  these  application  emd 
reporting  requirements  will  involve  a 
paperwork  biuden  of  approximately  80  hours 
per  grant  proposal  and  two  hours  per  grant 
amendment,  this  does  not  include  any 
burden  hours  previously  approved  by  OMB 
for  standard  or  Fish  and  Wildlife  Service 
forms.  Your  response  to  this  information 
collection  is  voluntary,  but  necessary  to 
receive  benefits  in  the  form  of  a  Grant,  and 
does  not  carry  any  premise  of  confidentiality. 
An  agency  may  not  conduct  or  sponsor;  and 
a  person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it  displays  a 
currently  valid  OMB  control  number.  This 
information  collection  has  been  approved  by 
OMB  and  assigned  control  niunber  1018- 
XXXX.  The  public  is  invited  to  submit 
comments  on  the  accuracy  of  the  estimated 
average  burden  hours  for  application 
preparation,  and  to  suggest  ways  in  which 
the  burden  may  be  reduced.  Comments  may 
be  submitted  to:  Information  Collection 
Clearance  Officer,  Mail  Stop  222  ARLSQ, 
U.S.  Fish  and  Wildlife  Service,  Washington, 
DC  20240. 

Parts 

Who  is  eligible  to  participate  in  these  grant 
programs  and  for  what  purpose?  We  work, 
with  several  programs,  they  are  listed  below, 
along  with  their  individual  purpose  and 
eligible  recipients. 

Federal  Aid  in  Wildlife  Restoration 
Programs:  Any  State  fish  and  wildlife  agency 
of  the  50  States  and  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  United  States  Virgin 
Island,  and  the  American  Samoa.  The 
purpose  of  the  Wildlife  Restoration  grants 


must  be  for  restoration,  conservation, 
management,  and  enhancement  of  wild  birds 
and  wild  mammals,  and  providing  for  public 
use  and  benefit  from  these  resources.  Eligible 
activities  include:  educating  responsible 
hunters,  shooters  and  archers  in  skills, 
knowledge,  and  attitudes  regarding  the  safety 
in  firearms,  public  target  ranges 
development,  operations  and  maintenance 
either  archery  of  firearm. 

The  Sport  Fish  Restoration  Program:  Any 
State  fish  and  wildlife  agency  of  the  50  States 
and  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  United  States  Virgin 
Islands,  and  American  Samoa.  Grants  must 
be  for  the  restoration,  conservation, 
management,  and  enhancement  of  sport  fish, 
and  provision  for  public  use  of  and  benefits 
from  these  resources,  such  as  boating  access. 
Sport  fish,  by  definition,  are  limited  to 
aquatic,  gill  breathing,  vertebrate  animals 
bearing  paired  fins,  and  having  material 
value  for  sport  or  recreation.  Also  eligible  are 
grants  which  address  the  enhancement  of  the 
public's  understanding  of  water  resources 
and  aquatic  life  forms,  and  the  development 
of  responsible  attitudes  and  ethics  towards 
the  aquatic  environment. 

Coastal  Wetland  Restoration  projects:  Any 
State  agency  designated  by  the  Governor  of 
a  coastal  State  to  participate  on  behalf  of  the 
State  is  eligible.  A  coastal  State  is  any  State 
bordering  on  the  Atlantic,  the  Pacific,  or  the 
Arctic  Ocean,  the  Gulf  of  Mexico,  Long 
Island  Sound,  or  one  or  more  of  the  Great 
Lakes.  The  Commonwealth  of  Puerto  Rico, 
the  United  States  Virgin  Islands,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  and  American  Samoa  are  also 
eligible.  Coastal  wetlands  conservation  grants 
must  be  for  the  long-term  conservation  of 
lands  and  waters,  hydrology,  water  quality 
and  fish  and  wildlife  that  depend  upon  these 
lands  and  waters.  For  the  Coastal  Wetlands 
Conservation  Program,  grant  work  must  be  in 
the  first  tier  of  counties  along  the  coast  of  any 
State  except  Louisiana. 

Clean  Vessel  projects:  Any  State  fish  and 
wildlife  agency  of  the  fifty  States  and  the 
Districts  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam,  the  United 
States  Virgin  Islands,  and  American  Samoa. 
Grants  must  be  for  the  surveying  and 


planning  for  installing  pumpout/dump 
stations,  and  to  fund  the  construction  and 
renovation  or  maintenance  of  pumpout/ 
dump  stations  to  be  used  by  recreational 
vessels,  for  the  purpose  of  preventing 
recreational  boat  sewage  from  entering  U.S. 
waters.  Educational  activities  are  also  eligible 
for  funding. 

Boating  Infrastructure:  Any  State  fish  and 
wildlife  agency  of  the  50  States  as  designated 
by  the  State  government  and  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  the  United  States 
Virgin  Islands,  and  American  Samoa.  The 
purpose  of  the  Boating  Infrastructure  Grant 
Program  is  to  provide  funds  to  States  for  the 
development  and  maintenance  of  facilities 
for  transient  nontrailerable  recreational 
vessels. 

Partnerships  for  Wildlife:  Any  State  fish 
and  wildlife  agency  of  the  50  States  and  the 
District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam,  the  United 
States  Virgin  Islands,  and  American  Samoa 
in  partnership  with  third  parties.  The 
purpose  of  these  projects  must  be  to: 
Inventory  fish  and  wildlife  species; 
determine  and  monitor  the  size,  range,  and 
distribution  of  populations  offish  and 
wildlife  species,  identify  the  extent, 
condition,  and  location  of  the  significant 
habitats  of  fish  and  wildlife  species;  identify 
the  significant  problems  that  may  adversely 
affect  fish  and  wildlife  species  and  their 
significant  habitats;  take  actions  to  conserve 
fish  and  wildlife  species  and  their  habitats; 
or  take  action  which  the  principal  purpose  is 
to  provide  opportunities  for  the  public  to  use 
and  enjoy  fish  and  wildlife  through 
nonconsumptive  activities.  This  program 
applies  to  any  wild  members  of  the  animal 
kingdom  that  are  in  an  unconfined  state, 
except  animals  that  are:  (1)  taken  for 
recreation,  fur,  or  food;  (2)  Federally  listed  as 
endangered  or  threatened  species  under  the 
Endangered  Species  Act;  or  (3)  marine 
mammals  defined  by  the  Marine  Mairunal 
Protection  Act. 

Endangered  Species  Section  6  Grants:  Any 
State  agency  that  has  a  cooperative  agreement 
with  the  Secretary  of  the  Interior,  as  well  as 
the  Commonwealth  of  Puerto  Rico;  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  Guam;  the  United  States  Virgin 
Islands;  and  Americem  Samoa.  The  purpose 
of  the  Endangered  Species  Section  6  Grants 
program  is  to  provide  Federal  financial 
assistance  to  any  State,  through  its 
appropriate  agency,  which  has  entered  into  a 
cooperative  agreement  to  assist  in  the 
development  of  programs  for  the 
conservation  of  endangered  and  threatened 
species.  Currently,  all  50  States,  DC  and  some 
insular  territories  have  such  an  agreement. 
Eligible  activities  include  all  types  of  projects 
(including  land  acquisition)  with  the 
potential  of  restoring  a  threatened  or 
endangered  species,  monitoring  or  a 
candidate  species  or  monitoring  of  a 
recovered  species. 

Grant  Programs 
Wildlife  Restoration  Act 

•  Restore  and  manage  wild  birds  and  wild 

mammals 


•  Provide  for  public  use  of  and  access  to 
wild  birds  and  wild  mammals 

•  Provide  hunter  education 

•  Funded  by  hunters  and  recreational 
shooters 

Sport  Fish  Restoration  Act 

•  Restore  and  manage  sport  fish 

•  Provide  for  public  use  of  and  access  to 
sport  fish 

•  Provide  aquatic  education 

•  Funded  by  anglers  and  recreational 
boaters 

Coastal  Wetlands  Planning,  Protection  and 
Restoration  Act 

•  Acquire  coastal  wetlands 

•  Restore  or  enhance  coastal  wetlands' 
ecosystems 

•  Provide  long-term  conservation  of 
coastal  lands  and  waters 

•  Funded  by  Sport  Fish  Restoration 
account 

Endangered  Species  Act 

•  Acquisition,  enhancement  and 
protection  of  habitat 

•  Recovery  and  conservation  of  species 

•  Surveys  and  research 

•  Funded  under  Section  6  of  the  Act 
through  Congressional  appropriation 

Partnerships  for  Wildlife  Act 

•  Inventory  and  conserve  nongame  species 

•  Provide  watchable  wildlife  recreational 
and  educational  opportunities 

•  Identify  and  manage  species  and  their 
habitats 

•  Funded  by  Congressional  appropriations 
and  State  and  private  partners 

Clean  Vessel  Act 

•  Survey  needs  and  make  plans 

•  Construct  and  maintain  pumpouts  and 
diunp  stations 

•  Educate  boaters  on  use  of  facilities  and 
impacts  of  overboard  discharge 

•  Funded  by  Sport  Fish  Restoration 
account 

Grant  TjTJes  Eligible  for  Funding 

•  Coordination — supports  administrative 
activities  of  Federal  Aid  Program 

•  Strategic  Plans  and  Comprehensive 
Management  Systems  (CMS) 

— pepmits  implementation  of  grant  funding 
under  either  of  two  funding  options: 

(1)  strategic  plan  for  sport  fish  and/or 
wildlife  resource  management  or 

(2)  CMS  for  all  or  part  of  a  State  agency's 
resource  management 

— allows  for  funding  a  grant  to  develop  either 
of  the  two  funding  options  above 

•  Land  Acquisition — The  acquisition  of 
real  property  for 

— protecting  or  maintaining  habitat 

conditions  for  fish  or  wildlife  species; 
— developing  or  improving  habitat  conditions 

to  enhance  carrying  capacity; 
— providing  public  access  for  the  use  of  fish 

and  wildlife  resources;  and 
— constructing  buildings  or  other  structures 

needed  by  the  State  to  meet  program  needs. 

•  Motorboat  Access  Facilities — Activities 
necessary  for  the  purpose  of  accommodating 
sport  anglers  using  motor  boats  propelled  by 
internal  combustion  engines  including: 


— acquisition,  development,  renovation  and 
improvement  projects; 

— multipurpose  projects  designed  to  provide 
benefits  for  sport  anglers  using  motor  boats 
and  other  compatible  recreation  to  the 
extent  of  the  prorated  share  of  the  facility 
cost  attributable  to  each  purpose; 

— undertakings  to  compensate  for  or  mitigate 
recreational  or  resource  losses  caused  by 
the  boating  access  improvement,  and  that 
are  necessary  to  secure  permits  or  approval 
of  the  boating  facility; 

— resejirch,  surveys,  planning,  appraisals, 
permits,  public  involvement  or  other 
preliminary  requirements  to  evaluate, 
design,  program,  or  schedule  future  boating 
access  improvements  are  allowable  as  an 
on-going  development  or  access  planning 
project; 

— operation  and  maintenance  of  facilities 
acquired  or  constructed  with  Federal  Aid 
funds  or  by  other  funds  is  eligible  when 
such  facilities  are  necessary  for  carrying 
out  an  approved  Federal  Aid  project;  or 

— channel  improvements,  vegetation 
clearance,  navigation  aids  and  other 
modifications  to  expedite  boating  to  open 
water  from  launching  facilities. 

•  Clean  Vessel  Act  Facilities — Activities 
necessary  for  activities  addressing  the  need 
for  facilities  enabling  recreational  boaters  to 
dispose  of  boater  sewage  in  an 
environmentally  sound  manner,  including: 
— identification  of  recreational  boater  sewage 

disposal  needs  and  plans  for  addressing 

identified  needs; 
— construction,  renovation  and  maintenance 

of  pumpout  facilities,  and; 
— education  plans  to  increase  boater 

awareness  of  related  opportunities  and 

environmental  impacts. 

•  Operations  and  Maintenance — Activities 
necessary  for  the  functioning  of  a  facility  to 
produce  desired  results,  and  for  the  upkeep 
of  a  facility  to  allow  the  facility  to  function 
including  routine  recurring  custodial 
maintenance  such  as  housekeeping  and 
minor  repairs  is  well  as  the  supplies, 
materials,  and  tools  necessary  to  carry  out  the 
work. 

•  Development  Grants  for: 

— Population  Management — supports 
restoration  and  management  of  sport  fish 
and  wildlife  populations  through  stocking 
or  transplant  efforts 

— Habitat  Management — supports  creation 
and  improvement  of  habitat  for  sport  fish 
and  wildlife  populations 

— Facilities  Construction — supports  activities 
providing  public  access  to  or  enhancing 
public  use  of  wildlife  or  sport  fish 
resources;  and  supports  development  of 
facilities  for  educational  or  administrative 
purposes  that  further  federal  aid  objectives 

•  Research — Activities  necessary  for: 

— providing  solutions  to  problems  involving 

fish  or  wildlife  resources;  or 
— determining  factors  affecting  the  demands 

or  needs  for  fish  and  wildlife  resources. 

•  Surveys  and  Inventories — Activities 
necessary  for: 

— determining  the  abundance, 
characteristics,  or  condition  of  fish  or 
wildlife  populations; 

— determining  the  status  or  condition  of 
habitats; 
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— determining  current  use  or  demands  for 
fish  or  wildlife  resources  and  information 
about  the  resource  users;  or 

— monitoring  environmental  conditions 
relating  to  wildlife  and  sport  fish. 

•  Hunter  and  Aquatic  Education 
— educates  hunters  to  be  responsible 

— provides  education  or  training  on  fishing 

skills  and  aquatic  resources 
— supfMjrts  construction  of  education 

facilities 
— supports  construction  of  shooting  ranges 

•  Technical  Guidance — Activities 
necessary  for 

— improving  envirorunental  conditions 
affecting  fish  or  wildlife  resources; 

— protecting  and/or  creating  fish  or  wildlife 
habitat;  or 

— managing  fish  and  wildlife  populations, 
areas,  and  habitats  for  increased 
production  or  for  public  benefits  from  fish 
or  wildlife  resources. 

•  Outreach  and  Communications 
(Recreational  Boating  and  Fishing 
Foundation  RBFF) — improve 
communications  with  anglers,  boaters,  and 
the  general  public  regarding  angling  and 
boating  opportunities,  to  reduce  barriers  to 
participation  in  these  activities,  to  advance 
adoption  of  sound  fishing  emd  boating 
practices,  to  promote  conservation  and  the 
responsible  use  of  the  Nation's  aquatic 
resources,  and  to  further  safety  in  fishing  and 
boating. 

•  Outreach — State  efforts  to  increase 
public  awareness  and  understanding  of 
Federal  Aid  Programs,  accomplishments,  emd 
the  user-pay/user-benefit  approach.  The 
Service  encourages  outreach  activities  that 
provide  opportunities  for  public  use, 
understanding,  and  awareness  of  fish  and 
wildlife  restoration. 

Part  4 

A.  Instructions 

(1)  Agencies  shall  use  the  follov\ring 
standard  application  forms  when  applying 
for  Federal  Aid  Grants.  These  forms,  in  PDF 
fillable/printable  format,  can  be  found  at  the 
Federal  Aid  Training  Program  webpage  at 
http://www.nctc.fws.gov/fedaid/toolkit/ 
toolkit.pdf.  At  your  request,  the  Regional 
Office  will  mail  a  diskette  or  CD  with  fiUable 
forms  in  PDF  format  for  your  use  on  any 
personal  computer  and  printer. 

Application 

SF— 424  Face  Sheet,  and  as  appropriate: 
SF-424A  Budget  Information  (Non- 
Construction) 
SF— 424B  Standard  Assurances  (Non- 
Construction) 
SF— 424C  Budget  Information  (Construction) 
SF— 424D  Standard  Assurances  (Construction) 

Financial 

SF-269  Financial  Status  Report 
SF-270  Request  for  Reimbursement 

Lobbying 

SF-LLL  Disclosure  for  Lobbying  Activities 

Other  Assurances 

DI-2010  Department  of  Interior  Assurances 

form 
National  Environmental  Policy  Act 

Compliance  (NEPA) 


Endangered  Species  Act  Section  7 

Compliance  (ESA) 
National  Historic  Preservation  Act 

Compliance  (NHPA) 
Suspension  and  Debarment  Certification 
Drug  Free  Environment  Certification' 
E.O.  11988,  Floodplain  Management 
E.O.  11990,  Protection  of  Wetlands 
E.O.  12898,  Federal  Actions  to  Protect 

Environmental  Justice  in  Minority 

Populations  and  Low  Income  Population 

(Environmental  Justice) 
American  with  Disabilities  Act  (ADA)  and 

the  following  U.S.  Fish  and  Wildlife 

Service  forms  as  applicable: 
3-1552  Grant  Agreement  (OMB  Approval 

1018-0049) 
3-1591  Amendment  to  Grant  Agreement 

(OMB  Approval  1018-0049) 

Complete  the  SF— 424  face  sheet  and  the 
appropriate  parts  A  or  C  and  SF— 424B 
assurances  for  nonconstruction  projects  or 
SF— 424D  assurances  for  construction 
projects. 

A  Grant  Agreement  (3-1552)  form  is 
required  for  all  grants.  Complete  and  have  it 
signed  by  an  Agency  Official  authorized  to 
do  so  and  include  it  with  all  grant  proposal 
submissions.  An  Amendment  to  Grant 
Agreement  (3-1591)  is  only  required  when 
changes  in  grant  cost,  period,  or  scope  of 
work  must  be  made. 

In-kind  match  is  an  agency  noncash 
contribution  such  as  volunteer  services,  land, 
equipment,  supplies  *   *   *  etc.  There  are 
specific  requirements  to  document  the  value 
of  this  on  the  SF— 424.  in  budget/cost  info, 
and  in  performance  reports.  See  43  CFR 
12.64  for  specific  guidance  on  in-kind  match, 
especially  how  to  calculate  the  value  of 
volunteer  services  used  as  in-kind.  There  are 
also  specific  requirements  in  43  CFR  12.64 
for  time  accounting  and  documentation  of 
volunteer  time. 

Parts 

A  preapplication  shall  be  used  for  all 
construction,  land  acquisition  and  land 
development  projects  or  programs  when  the 
need  for  Federal  funding  exceeds  $100,000. 
unless  the  Federal  agency  determines  that  a 
preapplication  is  not  needed.  A 
preapplication  is  used  to: 

(a)  Establish  communication  between  the 
agency  and  the  applicant, 

(b)  Determine  the  applicant's  eligibility, 

(c)  Determine  how  well  the  project  can 
compete  with  similar  projects  from  others, 
and 

(d)  Discourage  any  proposals  that  have 
little  or  no  change  for  Federal  funding  before 
applicants  incur  significant  costs  in 
preparing  detailed  applications. 

Budgets 

Applicants  shall  use  the  appropriate 
Budget  Information  and  Standard  Assurances 
on  the  SF— 424  for  either  construction  or  non- 
construction  projects.  They  shall  use  the 
construction  version  when  the  major  purpose 
of  the  project  or  program  is  construction, 
land  acquisition  or  land  development. 

Budgets  shall  provide  an  estimated  total  by 
project  objective  and  should  match  the 
objectives  described  in  the  proposal  (see 
instructions  for  proposals  below).  Budget 
estimates  are  entered  on  the  Grant  Agreement 


3-1552  or  the  Amendment  to  Grant 
Agreement  3-1591,  the  obligating 
documents. 

Attach  a  schedule  listing  projects  and 
dollar  amounts  within  a  grant.  The  total  from 
the  schedule  should  match  the  total  on  the 
Grant  Agreement  or  Amendment  to  Grant 
Agreement. 

Example: 
(Name  of  Grant)  Grant  XX    FY-XX 
Grant  Number  XX 

Start  Date 

End  Date 


Project 

Estimated 
cost 

AO&M  (WR)  

600,000 

B  Habitat  Improvement  (SFR)  .. 
C  Construction  (BA)  

250,000 
20,000 

Total  

'  870.000 

'This  total   goes  to  Grant  Agreement  or 
Amendment. 
WR  =  Regular  Wildlife  Restoration. 
SFR  =  Regular  Sport  Fish  Restoration. 
BA  =  SFR,  Boating  Access. 

Grant  Proposals 

Applicants  should  include  a  program 
narrative  statement  for  each  separate  project 
under  a  grant  proposal  which  is  based  on  the 
following  instructions: 

(a)  Objectives  and  need  for  assistance. 
Pinpoint  any  relevant  physical,  economic, 
social,  financial,  institutional,  or  other 
problems  requiring  a  solution.  Demonstrate 
the  need  for  the  assistance  and  state  the 
principal  and  any  subordinate  objectives  of 
the  project.  Supporting  documentation  or 
other  testimonies  from  concerned  interests 
other  than  the  applicant  may  be  used.  Any 
relevant  data  based  on  planning  studies 
should  be  included,  footnoted,  or  referenced. 

(b)  Results  or  benefits  expected.  Identify 
costs  and  benefits  to  be  derived.  For  example, 
show  how  the  facility  will  be  used.  For  land 
acquisition  or  development  projects,  explain 
how  the  project  will  benefit  the  public.  For 
all  projects  list  benefits  and  to  whom  or  what 
resource,  and  quantify  them  in  a  standard 
measure  such  as  dollars,  acres,  miles  *   *   * 
etc. 

(c)  Approach.  Outline  a  plan  of  action 
pertaining  to  the  scope  and  detail  hovv-  the 
proposed  work  will  be  accomplished  for  each 
assistance  program.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and  reasons 
for  taking  this  approach  as  opposed  to  others. 
Describe  any  unusual  features  of  the  project, 
such  as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or  extraordinary 
social  and  community  involvements.  Provide 
for  each  assistance  program  quantitative 
projections  of  the  accomplishments  to  be 
achieved  and  target  dates  for  completion,  if 
possible.  When  accomplishments  cannot  be 
quantified,  list  the  activities  in  chronological 
order  to  show  the  schedule  of 
accomplishments  euid  target  expected 
completion  dates.  Identify  the  kinds  of  data 
to  be  collected  and  maintained,  and  discuss 
the  criteria  to  be  used  to  evaluate  the  results 
and  success  of  the  project.  Explain  the 
methodology  that  will  be  uSed  to  determine 
if  the  needs  identified  and  discussed  are 


being  met  and  if  the  results  and  benefits 
identified  are  being  achieved.  List  each 
organization,  cooperator,  consultant,  or  other 
key  individuals  who  will  work  on  the  project 
along  with  a  short  description  of  the  nature 
of  their  effort  or  contribution. 

(d)  Geographic  location.  Give  a  precise 
location  of  project  and  area  to  be  served  by 
the  proposed  project.  Maps  or  other  graphic 
aids  may  be  attached.  Add  latitude  and 
longitude  where  possible,  this  is  required  for 
all  site  specific  development,  such  as  boating 
access,  construction,  or  land  acquisition 
projects. 

(e)  If  applicable,  provide  the  following 
information. 

(1)  For  research  and  demonstration 
assistance  requests  list  the  name,  training 
and  background  for  key  personnel  engaged  in 
the  project. 

(2)  Describe  the  relationship  between  this 
project  and  other  work  planned,  anticipated, 
or  underway  under  Federal  assistance. 

(3)  Explain  the  reason  for  all  requests  for 
supplemental  assistance  and  justify  the  need 
for  additional  funding.  Discuss 
accomplishments  to  date  and  list  in 
chronological  order  a  schedule  of 
accomplishments,  progress  or  milestones 
anticipated  with  the  new  funding  request.  If 
there  have  been  significant  changes  in  the 
project  objectives,  location,  approach  or  time 
delays,  explain  and  justify. 

(4)  For  other  requests  for  changes,  or 
amendments,  explain  the  reason  for  the 
change(s).  If  the  scope  of  objectives  have 
changed  or  an  extension  of  time  is  necessary, 
explain  the  circumstances  and  justify.  If  the 
total  budget  has  been  exceeded  or  if  the 
individual  budget  items  have  changes  more 
than  the  prescribed  limits,  explain  and  justify 
the  change  and  its  effect  on  the  project. 

(f)  For  the  following  types  of  programs,  the 
Regional  Office  may  request  the  following 
additional  information: 

Additionally  for:  . 

1.  Federal  Aid  in  Wildlife  Restoration:  For 
Hunter  Education  grants.  If  the  work  includes 
the  construction  of  training  facilities  such  as 
ranges,  provide  a  description  of  each  facility 
by  type,  capacity,  and  cost. 

2.  Boating  Infrastructure  Projects:  How 
does  this  project  benefit  the  public  and  how 
is  that  benefit  measured,  the  BIG  programs 
requires  that  applicants  submit  a  Schedule  of 
Fees,  providing  the  fees  for  public  use  of 
facilities  constructed  with  BIG  funds; 
proposals  will  need  to  respond  to  the  ranking 
criteria  in  §  50  CFR  86.60. 

3.  Partnerships  for  Wildlife  Projects: 
Describe  the  partnership  involved  in  this 
project  and  what  their  relative  contribution 
to  the  partnership  is; 

4.  All  lands  acquisition  projects,  regardless 
of  program  must  include: 


In  "Approach,"  describe  the  present 
ownership  and  habitat  type  of  the  real 
property  to  be  acquired,  and  how  the  area 
will  be  managed.  Include  a  listing  of  the 
lands,  estimated  costs,  and  the  legal  rights  to 
be  acquired  (i.e.  fee  title,  easements,  or  other 
long-term  acquisition.)  Also  provide: 
— a  legal  description  of  the  real  property  to 

be  acquired; 
— an  Appraisal  prepared  by  a  State-certified 

appraiser; 
— a  Review  Appraisal  prepared  by  a  State- 
certified  appraiser; 
— a  Purchase  Option  or  Agreement;  and 
— a  Statement  of  Just  Compensation. 

5.  Section  6  of  the  Endangered  Species  Act: 
Prerequisites  for  participation  in  grants  under 
Sec.  6  are  that  the  State  establishes  and 
maintains  an  adequate  and  active  program  for 
conservation  of  endangered  and  threatened 
species  [50  CFR  81.2],  and  has  entered  into 

a  Cooperative  Agreement  with  the  Secretary 
of  the  Interior  [50  CFR  81.3)  which  must  be 
renewed  annually.  Federal  payments  shall 
not  exceed  75  percent  of  the  program  costs, 
except  when  two  or  more  states  having  a 
common  interest  in  one  or  more  endangered 
or  threatened  species  and  may  enter  jointly 
into  an  agreement  with  the  Secretary,  and 
thereby  increase  the  Federal  share  to  90%  (50 
CFR  81.8]. 

6.  Surveys  and  Inventory:  Address  each  of 
the  following  factors. 

a.  Adequacy:  Are  the  data  answering  the 
decision-makers'  questions?  The  review 
should  evaluate  whether  the  data  acquired 
from  the  survey  are  actually  meeting  the 
stated  purpose.  Analysis  of  trend  data  will 
identify  whether  data  being  collected  are 
sufficient  in  answering  the  agency's 
management  questions  or  whether  data  gaps 
exist.  Timeliness  of  data  collection,  analysis 
and  availability  is  important. 

b.  Necessity:  Are  the  data  used  by  decision 
makers?  In  determining  the  necessity  of  a 
particular  survey,  consideration  should  be 
given  to  what  data  are  actually  being 
collected  and  their  use  in  management 
decisions.  Survey  utility  should  be 
considered  in  the  context  of  the  agency's  data 
needs,  given  necessary  prioritization  and 
allocation  of  staff  and  monetary  resources. 

c.  Reliability:  Are  the  decision  makers 
confident  in  the  data?  Survey  design  should 
be  based  on  sound  science  and  key  results 
should  be  statistically  reliable.  A  review  of 
the  literature  will  show  whether  the 
methodology  is  still  current  or  if  there  are 
other  state-of-the-art  techniques  that  might 
prove  more  suitable.  Validity  of  the  survey 
approach  and  whether  assumptions  are  met 
should  be  considered  as  well  as  whether 
sample  sizes  are  sufficient  to  achieve  desired 
levels  of  precision. 


d.  Efficiency:  Are  the  data  being  collected 
in  a  cost  efficient  mjuiner?  Data  collection  is 
costly,  both  in  staff  time  and  dollars 
expended.  The  cost  of  data  collection  and 
analysis  should  be  assessed  relative  to 
applicability  and  use  of  the  data  by  decision 
makers. 

7.  Habitat  Management — In  "Approach." 
include  the  number  of  acres/hectares  to  be 
created  or  improved  and  the  methods  or 
techniques  to  be  employed.  If  the  work 
proposed  involves  the  construction, 
enlargement,  or  rehabilitation  of  dams 
subject  to  Federal  design  requirements, 
provide  evidence  that  an  engineer  qualified 
in  the  design  and  construction  of  dams  has 
reviewed  the  design  and  specifications.  For 
construction  costing  more  than  $106,000, 
include  written  assurance  that  a  qualified 
engineer  will  approve  plans  and 
specifications,  approve  the  feasibility 
determination,  and  supervise  the 
construction. 

8.  Facilities  Construction — In  "Approach" 
provide  a  description  of  the  capacity,  tyf)e  of 
construction,  etc.  If  specifically  requested, 
include  plans  and  specifications.  If 
applicable,  describe  third  party  arrangements 
for  operation  and/or  maintenance  of  the 
facility,  including  how  revenue  from  any 
user  fees  will  be  handled.  For  construction 
costing  more  than  $100,000,  include  written 
assurance  that  a  qualified  engineer  will 
approve  engineering  plans  and 
specifications,  approve  the  feasibility 
determination,  and  supervise  the 
construction. 

9.  Research — In  "Need,"  include  a  brief 
discussion  of  the  literature  review  relative  to 
the  problem.  In  "Approach,"  describe  how 
the  research  will  be  carried  out,  including  the 
method(s)  to  be  employed  and  the  schedule 
to  be  followed.  If  the  work  (or  major  portion 
of  the  work)  will  be  performed  under  an 
agreement  with  a  third  party,  such  as  a 
university,  identify  the  performer.  Also 
include  the  name  of  the  principal 
investigator. 

10.  All  projects  must  meet  all  applicable 
NEPA,  Endangered  Species  Act  (Section  7), 
and  National  Historic  Preservation  Act 
requirements.  Information  will  be  collected 
as  mandated  under  those  Acts  to  satisfy 
compliance  requirements.  (This  burden  is 
included  in  the  80  hour  estimate  per 
application.) 

Sftortfish  and  Wildlife  Grant — Compliance 
Issue  Matrix 

The  X's  indicate  compliance  issues  that 
may  need  to  be  considered  when  planning  a 
specific  type  of  grant. 


Compliance  issue— 

NEPA 

NHPA 

ESA 

E.O. 
11990 

E.O. 
11988 

FPPA 

ADA 

COE 

Exotic 
animals 

AWA 
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species 

Envirov 
mental 
justice 

Coastal 
zone 

Costal 
tMrriers 

Coordination  

Strategic  plans  and 
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tems   

Land  acquisition  

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 
X 

X 
X 

X 

X 

X 
X 

X 
X 

X 
X 

X 
X 
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Compliance  issue- 

NEPA 

NHPA 

ESA 

E.O. 
11990 

E.O. 
11988 

FPPA 

ADA 

COE 

Exotic 
animals 

AWA 

Invassive 
species 

Environ- 
mental 
justice 

Coastal 
zone 

Costal 
barriers 

Operation  and  main- 
tenance   

Fish  and  wildlife  pop- 
ulation manage- 
ment               .    .. 

X        XX        X        XX        X        XX        XX             X 

X 

X 

X 
X 

X 
X 

X 

X 

X 

X 

X 

X 
X 

X 

X 
X 

X 

X 

X 

X 
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X 

X 
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X 

X 

X 
X 

X 

X 
X 

X 

X 

X 
X 

X 

X 

"""x 

X 

X 

X 
X 

X 
X 

X 

X 

X 

X 
X 

X 

X 
X 

X 
X 

X 

X 
X 

X 

X 
X 

X 

X 

Habitat  management 
Facilities  construc- 
tion   

X 
X 

X 

X 

X 

X 

X 

X 
X 

X 

Surveys  and  inven- 
tnrip<« 

Hunter  and  aquatic 
education  

Technical  guidance  .. 

Motortxjat  access  fa- 
cilities   

Clean  Vessel  Act  fa- 
cilities   

Boating  infrastructure 

Outreach  and  com- 
munication   

X 

X 

X 
X 

X 

X 
X 

Port  6 — Financial  and  Accomplishment  and 
Financial  Reporting  , 

Accomplishment  and  Performance 

Accomplishment  and  Performance  reports 
shall  compare  the  proposed  work,  approved 
as  part  of  the  Grant  Agreement,  with  the 
actual  work  accomplished,  any  deviation, 
including,  but  not  limited  to,  cost,  time, 
quality,  or  quantity  shall  be  reported. 

Financial  Reports 

Grantees  shall  use  the  SF-269  series 
documents  provided  by  our  Regional  Offices, 
on  our  website,  diskette  or  CD. 

Payment 

How  do  grantees  get  paid?  Payments  are 
made  only  to  grantee  officials  authorized  to 
enter  into  grant  agreements  and  request 
funds.  Payments  to  grantees  are  made  for  the 
Federal  share  of  allowable  costs  incurred  by 
the  grantee  in  accomplishing  approved 
grants.  All  payments  are  subject  to  final 


determination  of  allowability  based  on  audit, 
a.  Requests  for  payments  by  check  are 
submitted  on  Standard  Form  SF-270, 
Request  for  Reimbursement.  Grantees  must 
submit  a  SF-270  and  supporting 
documentation  to  the  FWS  Project  Leader, 
who  will  review,  approve,  and  forward  to 
USFWS  Finance  for  processing  the  payment. 
Note:  Grantees  will  be  told  at  the  time  the 
grant  is  issued  if  they  are  a  regular  or  special 
grantee,  b.  For  regular  grants,  payments 
within  24  hours  by  Electronic  Fund  Transfer 
(EFT)  from  the  grantor  are  accomplished  by 
completing  a  SF-1199A  Direct  Deposit  Sign 
Up  Form  and  forwarding  it6  to  Health  and 
Human  Services  (address  at  FWS  Regional 
Offices)  for  authorization  in  the  payment 
management  system  SMARTLINK.  Request 
for  payment  are  submitted  by  grantee  to 
SMARTLINK,  payment  is  monitored/ 
authorized  by  the  FWS  Regional  Office. 


c.  For  special  grants,  payments  within  24 
hours  by  Electronic  Fund  Transfer  (EFT) 
from  the  grantor  are  accomplished  by 
completing  a  SF-1199A  Director  Deposit 
Sign  Up  Form  and  forwarding  it  to  Health 
and  Human  Services  (address  at  FWS 
Regional  Offices)  for  authorization  in  the 
payment  management  system  SMARTLINK 
Funds  are  then  requested  by  submitting 
through  FAX  or  E-mail  an  invoice/request  for 
review  and  approval  by  the  FWS  project 
leader.  After  approval  is  received,  the  grantee 
may  request  funds  electronically  through 
SMARTLINK. 

PART? 

The  U.S.  Fish  and  Wildlife  Service 
(Service),  Division  of  Federal  Aid  awards 
grants  to  successful  applicants  from  States 
and  certain  other  entities  to  benefit  fish  and 
wildlife  resources.  Applications  may  be 
mailed  to  the  following  addresses  for  review 
by  the  Regional  Office  serving  your  need. 


Region      1— AS-CA-OU-HI-ID-NV-OR- 

MP-WA. 
Region  2— AZ-NI\^1-OK-TX 


Region  3— IA-IL-IVII-Mf^-iyiO-OH-WI 


Region      4— AL-AR-FL-GA-KY-LA-MS- 

NC-PR-SC-TN-VI 
Region  5— CT-DC-DE-MA-MD-f^E-NH- 

NJ-NY-RI-VA-VT-WV-PA. 
Region    6— CO-KS-t^T-ND-NE-SD-UT- 

WY. 


Region  7 — AK 


Washington.  DC,  National  issues  and  pro- 
gram coordination. 


U.S.  Fish  and  Wildlife  Service,  911  NE  11th  Avenue, 

Portland.  OR  97232-4181. 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box  1306,  Albu- 
querque, Nl^  87103-1306  or  625  Silver  SW.,  Suite 

325,  Albuquerque,  NM  87102. 
U.S.  Fish  and  Wildlife  Service,   1   Federal  Drive,  Ft. 

Snelling.  MN  55111-4056. 
U.S.   Fish  and  Wildlife  Sen/ice,   1875  Century  Blvd., 

Suite  324,  Atlanta,  GA  30345. 
U.S.  Fish  and  Wildlife  Service,  300  Wesfgate  Center 

Drive,  Hadley,  f^A  01035-9589. 
U.S.  Fish  and  Wildlife  Service,  P  O.  Box  25486,  Denver 

Federal  Center,  Denver,  CO  80225  or  Lake  Plaza 

North  Blvd.,  134  Union  Blvd.,  4th  Floor,  Lakewood, 

CO  80228. 
U.S.  Fish  and  Wildlife  Service,  1011  East  Tudor  Road, 

Anchorage,  AK  99503 
U.S.  Fish  and  Wildlife  Servk:e,  4401  N.  Fairfax  Drive, 

Suite  140,  Ariington,  VA  22203. 


Comm:    (503)    231-6996;    FAX:    (503- 

231-6128. 
Comm:  (505)  248-7450;  FAX:  (505)  248- 

7471. 


Comm:  (612)  713-5130;  FAX 

5290. 
Comm:  (404)  679-4159;  FAX 

4160 
Comm:  (413)  253-8508;  FAX 

8487. 
Comm:  (303)  236-7392;  FAX 

8192. 


(612)  713- 
(404)  679- 
(413)253- 
(303)  236- 


Comm:  (907)  786-3435;  FAX:  (907)  786- 

3575. 
Comm:  (703)  358-2156;  FAX:  (703)  358- 

1837. 


In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501)  and 


the  Privacy  Act  of  1974  (U.S.C.  552),  please 
be  advised  that: 


The  gathering  of  information  from 
applicants  to  gain  benefits  is  authorized 
under  the  Federal  Aid  in  Sport  Fish 


Restoration  Act  (16  U.S.C.  777-777k)  and  the 
Federal  Aid  in  Wildlife  Restoration  Act  (16 
U.S.C.  669-669i).  Information  from  this  form 
will  be  used  to  formalize  and  execute  Grant 
Agreements  and  Amendment  to  Grant 
Agreements  issued  under  these  and  other 
Acts.  Your  participation  in  completing  this 
information  collection  is  required  to  obtain 
benefits.  Once  submitted  this  data  becomes 
public  information  and  is  not  protected 
under  the  Privacy  Act.  The  public  reporting 
burden  for  this  information  is  estimated  at  80 
hours  per  grant  and  two  hours  per 
amendment  to  a  grant,  including  time  for 
gathering  information,  completing  narratives, 
reviewing  and  obtaining  signature.  Direct 
comments  to  the  Service  Infiroamtion 
collection  Clearance  Officer,  1018-XXXX, 
U.S.  Fish  and  Wildlife  Service,  MS  222- 
ARLSQ;  1849  C  Street  NW.,  Washington,  DC 
20240. 

An  agency  may  not  conduct  and  a  person 
is  not  required  to  complete  a  collection  of 
information  unless  a  currently  valid  0MB 
control  number  is  displayed. 

Version  8/2000. 

Dated:  November  17,  2000. 
Rebecca  A.  Mullin, 

U.S.  Fish  and  Wildlife  Service  Information 

Collection  Clearance  Officer. 

(FR  Doc.  00-31509  Filed  12-12-00;  8:45  am] 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Acceptance  of  Retrocession 
of  Jurisdiction  for  the  Tulalip  Tribes, 
Washington;  Correction 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
published  a  document  in  the  Federal 
Register  of  December  5,  2000  (65  FR 
75948),  concerning  the  Tulalip  Tribes' 
request  that  the  state  of  Washington 
retrocede  partial  criminal  jurisdiction  to 
the  tribes  by  Resolution  No.  96-0167 
dated  November  2,  1996.  The  document 
contained  an  incorrect  date.  This  notice 
corrects  the  following  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Maybee,  202-208-5787. 

Correction 

In  the  Federal  Register  of  December  5, 
2000,  in  FR  Doc.  00-30956,  on  page 
75948,  in  the  first  column,  line  seven, 
change  the  date  November  21,  2000  to 
November  21,  2001. 

Dated:  December  7,  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  00-31698  Filed  12-12-00;  8:45  am] 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Louisiana  State 
University  Museum  of  Natural  Science 
professional  staff  in  consultation  with 
representatives  of  the  Caddo  Indian 
Tribe  of  Oklahoma. 

Between  1936-1954,  human  remains 
representing  46  individuals  were 
removed  during  excavations  at  the 
Belcher  Mounds  Site  (LSUMNS  Site 
Number  16CD013),  Caddo  Parish,  LA, 
by  Clarence  H.  Webb.  Dr.  Webb  donated 
these  remains  and  objects  to  the 
Louisiana  State  University  Museimi  of 
NatUtal  Science  in  1974.  No  known 
individuals  were  identified.  The  32 
associated  funerary  objects  are 
earthenware  pottery,  a  ceramic  spindle 
whorl  and  hair  ornament,  shell  artifacts 
including  a  shell  necklace,  and  a  stone 
celt.  Unassociated  funerary  objects  from 
the  Belcher  Mounds  Site  at  the 
Louisiana  State  University  Museum  of 
Natural  Science  will  be  reported 
separately  in  a  Notice  of  Intent  to 
Repatriate. 

'The  Belcher  Site  is  a  dual  moimd  and 
habitation  site  that  functioned  as  a 
ceremonial  center  and  cemetery 
between  circa  A.D.  900-1700.  Twenty- 
four  of  the  individuals  excavated  by  Dr. 
Wehb  were  buried  between  circa  A.D. 
900  and  1400.  Twenty-two  of  these 
individuals  were  buried  between  circa 


A.D.  1500  and  1700:  The  mortuary 
practices  and  ceramic  styles  indicate 
site  affiliations  with  Caddoan  culture. 

In  1935,  human  remains  representing 
one  individual  were  removed  from  the 
Ida  Site  (LSUMNS  Site  Number 
16CD025),  Caddo  Parish,  LA,  during 
salvage  excavations  associated  with 
highway  construction  by  Clarence  H. 
Webb.  At  an  unknown  date.  Dr.  Webb 
donated  these  remains  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  University,  (Cambridge,  MA, 
along  with  remains  from  the  Gahagan 
Mounds  Site.  At  an  imknown  date, 
remains  from  the  Ida  Site  were 
transferred  fit)m  the  Peabody  Museum 
to  the  Louisiana  State  University 
Museum  of  Natural  Science.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Louisiana  State  University  Museiun  of 
Natural  Science  records  indicate  that 
earthenware  pottery  collected  from  the 
surface  of  the  Ida  Site  is  dated  to 
between  circa  A.D.  1200  and  1400,  and 
perhaps  earlier  as  well,  on  the  basis  of 
surface  decoration.  Stylistic  attributes  of 
the  potter}'  affiliate  the  site  with  Caddo 
Indians. 

In  1935,  Clarence  H.  Webb  removed 
hmnan  remains  representing  two 
individuals  during  excavations  at  the 
Smithport  Landing  Site  (LSUMNS  Site 
Number  16DS004),  De  Soto  Parish.  LA. 
The  same  year,  Dr.  Webb  donated  these 
remains  and  objects  to  the  Louisiana 
State  University  Museum  of  Natural 
History.  No  known  individuals  were 
identified.  The  two  associated  funerary 
objects  consist  of  two  ceramic  vessels. 
Unassociated  funerary  objects  from  the 
Smithport  Landing  Site  in  the  Louisiana 
State  University  Museum  will  be 
reported  separately  in  a  Notice  of  Intent 
to  Repatriate. 

Smithport  Landing  is  a  non-mound 
burial  site.  The  stylistic  attributes  of  the 
associated  funerary  objects  date  the 
burials  to  circa  A.D.  1000-1300.  These 
attributes  culturally  affiliate  the  interred 
with  Caddo  Indians. 

In  1937-1938,  human  remains 
representing  two  individuals  were 
removed  during  salvage  excavations  by 
James  Ford  at  the  Hogg  Place  Site 
(LSUMNS  Site  Number  16LI003), 
Lincoln  Parish,  LA.  Dr.  Ford  donated 
the  remains  and  the  object  to  the 
Louisiana  State  University  Museum  of 
Natural  Science  in  1938.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  an  incised 
ceramic  vessel. 

The  Hogg  Place  Site  was  a  village  and 
associated  cemetery.  The  observed 
mortuary  treatment  of  the  remains  is 
typical  of  the  Caddo  culture.  The 
Plaquemine  influence  seen  in  the 
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incised  Caddo  vessel  suggests  an 
interment  between  A.D.  1200-1700. 

At  an  unknown  time  prior  to  1985, 
human  remains  representing  two 
individuals  were  donated  to  the 
Louisiana  State  University  Museum  of 
Natural  Science  by  an  unlcnown  donor. 
The  remains  were  removed  from  the 
Hampton  Place  Site  (LSUMNS  Site 
Number  16NA000),  Natchitoches  Parish, 
LA,  by  an  unknown  person,  possibly 
Clarence  H.  Webb.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

The  determination  of  cultural 
affiliation  with  the  Caddo  tribe  is  based 
on  geographic  location  and  knowledge 
of  Dr.  Webb's  research  focus. 

Between  1933-1935,  himian  remains 
representing  one  individual  was 
removed  during  excavations  at  the 
Wilkinson  Place  Site  (LSUMNS  Site 
Number  16NA0Q3),  Natchitoches  Parish, 
LA,  by  James  Ford.  Dr.  Ford  donated  the 
remains  to  the  Louisiana  State 
University  Museum  of  Natural  Science 
in  the  late  1930's.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Euroaraerican  objects  placed  with 
other  burials  at  the  site  indicate  that  the 
mortuary  use  of  the  Wilkinson  Place  site 
dates  to  the  historical  period.  Previous 
research  suggests  that  the  site  is 
affiliated  with  the  Yatasi,  a  Caddoan 
group  once  centered  along  the  Red  River 
near  Shreveport,  LA.  This  group  moved 
southward  during  the  historic  period 
and  consolidated  with  the 
Kaddohadacho  circa  1830.  The 
Kaddohadacho  are  an  historically 
documented  group  ancestral  to  the 
Caddo. 

In  1936  or  1937,  human  remains 
representing  one  individual  were 
removed  during  excavations  at  the  Allen 
Place  Site  {LSUMNS  Site  Number 
16NA004),  Natchitoches  Parish,  LA,  by 
James  Ford.  Dr.  Ford  donated  the 
remains  to  the  Louisiana  State 
University  Museum  of  Natural  Science 
in  the  late  1930's.  No  known 
individuals  were  identified.  The  95 
associated  funerary  objects  are  a 
necklace  made  of  glass  beads  and  a 
tubular  jasper  bead.  Unassociated 
funerary  objects  in  the  Louisiana  State 
University  Museum  from  tbe  Allen 
Place  Site  will  be  reported  separately  in 
a  Notice  of  Intent  to  Repatriate. 

The  Euroamerican  glass  beads  foimd 
with  this  burial  and  Euroamerican 
objects  foimd  with  other  burials 
excavated  by  Dr.  Ford  but  not  donated 
to  this  museum  suggest  that  the  Allen 
Place  Site  was  utilized  diuing  the 
historic  period. 

In  1970,  himian  remains  representing 
one  individual  were  removed  from  the 


Fish  Hatchery  Site  (LSUMNS  Site 
Nimiber  16NA009),  Natchitoches  Parish, 
LA,  and  donated  to  the  Louisiana  State 
Museimi  of  Natural  Science  by  Robert 
Neuman.  Mr.  Neuman  collected  the 
remains  from  the  surface  of  the  site.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Material  cidture  and  human  remains 
discovered  during  salvage  excavations 
associated  with  construction  of  a  U.S. 
Bureau  of  Fisheries  fish  hatchery  in 
1931  indicate  that  there  was  an 
extensive  mortuary  component  dating  to 
A.D.  post-1700  at  the  Fish  Hatchery 
Site. 

In  1946,  human  remains  representing 
three  individuals  were  removed  during 
salvage  excavations  associated  with 
facility  construction  at  the  Southern 
Compress  and  Oil  Mill  Site  (LSUMNS 
Site  Number  16NA014),  Natchitoches 
Parish,  LA,  by  Clarence  H.  Webb.  Dr. 
Webb  donated  these  remains  to  the 
Louisiana  State  University  Museum  of 
Natural  Science  as  part  of  a  larger 
collection.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Other  burials  excavated  at  the 
Southern  Compress  and  Oil  Mill  Site, 
but  not  donated  to  the  museum, 
contained  Euroamerican  and  Native 
American  objects  dating  to  the  A.D. 
mid-1 700's. 

In  1972,  human  remains  representing 
one  individual  were  removed  during 
excavations  at  the  Lake  Rodemacher 
Site  (LSUMNS  Site  Number  16RA021), 
Rapides  Parish,  LA,  by  John  House.  Mr. 
House  donated  these  remains  to  the 
Louisiana  State  University  Museum  of 
Natural  History  the  same  year.  No 
known  individuals  were  identified.  No 
funerary  objects  are  present. 

The  Lake  Rodemacher  Site  occupation 
dates  to  A.D.  1100-1500,  as  determined 
by  the  excavator. 

At  an  unknown  date,  human  remains 
representing  eight  individuals  removed 
from  the  Gahagan  Mounds  Site 
(LSUMNS  Site  Number  16RR001),  Red 
River  Parish,  LA,  were  donated  to  the 
Louisiana  State  University  Museum  of 
Natural  Science  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 
The  remains  were  part  of  multiple 
burials  removed  during  excavations  of 
"Burial  Pit  1"  and  "Burial  Pit  2"  by 
Clarence  H.  Webb  in  1939.  No  known 
individuals  were  identified. 

In  1972,  three  associated  funerary 
objects  removed  from  "Burial  Pit  1" 
and/or  "Burial  Pit  2"  at  the  Gahagan 
Mound  Site  (LSUMNS  Site  Number 
16RR001)  were  donated  to  the  Louisiana 
State  University  Museujm  of  Natural 
Science  by  Clarence  Webb.  These 


objects  were  removed  during  the  same 
1939  excavations  as  the  human  remains. 
The  three  associated  funerary  objects  are 
a  Hayes-style  projectile  point,  a 
Catahoulan-style  projectile  point,  and  a 
Reed-style  projectile  point. 

Mortuary  practices  and  stylistic 
attributes  of  the  associated  funerary 
objects  indicate  that  the  Gahagan 
Mound  Site  was  utilized  circa  A.D.  900- 
1200. 

At  an  unknown  date,  human  remains 
representing  two  individuals  were 
removed  from  LSUMNS  Site  Number 
16RR002,  an  imnamed  site  in  Red  River 
Parish,  LA,  by  an  unknown  person,  but 
who  was  possibly  Clarence  H.  Webb.  Dr. 
Webb  donated  these  remains  as  part  of 
a  larger  collection  to  the  Louisiana  State 
University  Museum  of  Natural  Science 
in  1974.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

The  determination  of  cultural 
affiliation  with  the  Caddo  tribe  is  based 
on  geographic  location  and  knowledge 
of  Dr.  Webb's  research  focus. 

In  1960,  human  remains  representing 
three  individuals  were  removed  during 
salvage  excavations  associated  with 
road  construction  at  the  Cedar  Bluff  Site 
(LSUMNS  Site  Number  16WN001), 
Winn  Parish,  LA,  by  William  Haag.  Mr. 
Haag  donated  these  remains  to  the 
Louisiana  State  University  Museum  of 
Natiu-al  Science  the  same  year.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Mr.  Haag  noted  diagnostic  Caddo 
sherds  on  the  surface  of  the  site.  While 
not  definitive,  the  sherds  suggest  an 
occupation  sometime  between  A.D.  900- 
1700,  which  is  the  occupation  span  of 
Caddo  cidtxu-e  in  the  area.  No  more 
precise  dates  are  available. 

Historical  evidence  and  oral  history 
indicate  that  northwest  Louisiana  is  part 
of  the  traditional  territory  of  the  Caddo 
people.  Archeological  evidence 
indicates  that  settlements  within  this 
region  exhibit  a  cultural  continuity 
dating  from  circa  A.D.  900  and 
continuing  into  the  historic  period.  In 
the  historic  period  these  stylistic 
attributes  are  associated  with  the  Caddo 
people.  Based  on  archeological, 
historical  and  oral  history  evidence,  the 
13  sites  reported  above  are  identified 
with  the  Caddoan  culture. 

Based  on  the  above-mentioned 
information,  Louisiana  State  University 
Museum  of  Natural  Science  officials 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  73  individuals  of  Native 
American  ancestry.  Officials  of  the 
Louisiana  State  University  Museimi  of 
Natural  Science  also  have  determined 


that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
133  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Louisiana  State  University  Museum  of 
Natural  Science  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Caddo  Indian  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Rebecca  Saunders,  Assistant 
Curator  of  Anthropology,  Louisiana 
State  Museum  of  Natural  Science,  119 
Foster  Hall,  Baton  Rouge,  LA  70803, 
telephone  (225)  578-6562,  before 
January  12,  2001.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Caddo  Indian  Tribe  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  November  30,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 

Stewardship,  and  Partnerships. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Louisiana  State 
University  Museum  of  f4atural  Science, 
Baton  Rouge,  LA 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 


American  human  remains  and 
associated  funerary  objects.  The    . 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Louisiana  State 
University  Museum  of  Natural  Science 
professional  staff  in  consultation  with 
representatives  of  the  Tunica-Biloxi 
Indian  Tribe  of  Louisiana;  the  Choctaw 
Nation  of  Oklahoma;  the  Jena  Band  of 
Choctaw  Indians:  and  the  Mississippi 
Band  of  Choctaw  Indians,  Mississippi. 

In  1941,  human  remains  representing 
six  individuals  were  removed  during 
excavations  at  Nick's  Place  (16AV004), 
Avoyelles  Parish,  LA,  by  Robert  S. 
Nietzel.  Mr.  Neitzel  donated  the  remains 
and  objects  to  the  Louisiana  State 
University  Museum  of  Natural  Science 
in  1941.  No  known  individuals  were 
identified.  The  363  associated  funerary 
objects  are  Euroamerican  bracelets, 
rings,  glass  beads,  textiles,  shell 
fragments,  gun  flints,  lead  shot,  iron 
nails,  and  iron  nail  fragments. 
Unassociated  funerary  objects  also  were 
removed  during  these  excavations. 

Nick's  Place  consists  of  a  conical 
moimd  near  the  eastern  escarpment  of 
the  Marksville  prairie,  about  a  mile 
south  of  Marksville.  LA.  The  himian 
remains  and  funerary  objects  described 
here  were  removed  from  intrusive 
historic-age  burials  into  the  moimd.  The 
associated  funerary  objects  date  the 
burials  to  the  late  18th  or  early  19th 
centuries.  Archeological  evidence  and 
characteristics  of  the  mortuary  program 
culturally  affiliate  the  remains  with  the 
Choctaw.  Oral  history  evidence 
indicates  that  the  Choctaw  popidabon 
occupying  Nick's  Place  during  the  18th 
and  19th  centuries  were  absorbed  into 
the  Tunica-Biloxi  Tribe. 

In  1934-1935,  human  remains 
representing  one  individual  were 
removed  bom  the  Angola  Farm  Site 
(16WF002).  West  Feliciana  Parish,  LA, 
by  James  Ford.  The  Angola  Farm  Site  is 
currently  on  the  grounds  of  the 
Louisiana  State  Penitentiary.  The 
remains  and  objects  were  removed  from 
"Burial  7."  Dr.  Ford  donated  these 
remains  and  objects  to  the  Louisiana 
State  University  Museum  of  Natural 
Science  in  1935  and  1939.  No  known 
individual  was  identified.  The  11 
associated  funerary  objects  are  an 
aboriginal  pot,  an  iron  spike,  gun  parts, 
gun  flints,  and  iron  nails.  Funerary 
objects  interred  with  individuals  whose 
remains  are  not  present  in  Louisiana 
State  University  Museum  of  Natural 
Science  collections  also  were  removed 
during  these  excavations. 

The  Angola  Farm  Site  is  an  historic 
cemetery  located  below  the  bluffs  on  the 


eastern  side  of  the  Mississippi  River. 
The  burial  was  removed  from  a  filled 
stream  chaxmel  at  the  site.  Archeological 
and  historic  evidence  indicate  that  the 
site  was  a  small  Tunica  village  and 
cemetery  occupied  1706-1731. 

Based  on  arcneological  evidence,  the 
human  remains  and  objects  from  the 
two  sites  described  above  date  to  the 
post-European  contact  period  in  the  late 
17th-early  19th  centuries.  Historical 
docimaentation  and  oral  history  indicate 
that  the  sites  were  occupied  either  by 
Tunica  groups  or  by  groups  that  were 
absorbed  into  the  Tunica-Biloxi  Indian 
Tribe  of  Louisiana.  The  geographical 
location  of  these  sites  during  this  time 
period  is  consistent  with  the  known 
traditional  territory  of  the  Tunica-Biloxi 
people. 

Based  on  the  above-mentioned 
information,  Louisiana  State  University 
Museum  of  Natural  Science  officials 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  seven  individuals  of  Native 
American  ancestry.  Officials  of  the 
Louisiana  State  University  Museum  of 
Natural  Science  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
374  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lasdy,  officials  of  the 
Louisiana  State  University  Museum  of 
Natiu^  Science  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
the  Choctaw  Nation  of  Oklahoma;  the 
Jena  Band  of  Choctaw  Indians;  and  the 
Mississippi  Band  of  Choctaw  Indians, 
Mississippi. 

This  notice  has  been  sent  to  officials 
of  the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana;  the  Choctaw  Nation  of 
Oklahoma;  the  Jena  Band  of  Choctaw 
Indians;  and  the  Mississippi  Band  of 
Choctaw  Indians,  Mississippi. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Rebecca  Saunders,  Assistant 
Curator  of  Anthropology,  Louisiana 
State  Museum  of  Natural  Science,  119 
Foster  Hall,  Baton  Rouge,  LA  70803, 
telephone  (225)  578-6562,  before 
January  12,  2001.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Tunica-Biloxi  Indian  Tribe 
of  Louisiana;  the  Choctaw  Nation  of 
Oklahoma;  the  Jena  Band  of  Choctaw 
Indians;  and  the  Mississippi  Band  of 
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Choctaw  Indians,  Mississippi  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  November  30,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 

[FR  Doc.  00-31658  Filed  12-12-00  ;  8:45 
am) 

BILLING  CODE  4310-70-F 

DEPARTMENT  OF  THE  IFfTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Louisiana  State 
University  Museum  of  Natural  Science 
professional  staff  in  consultation  with 
representatives  of  the  Chitimacha  Tribe 
of  Louisiana. 

In  1929-1930,  human  remains 
representing  seven  individuals  were 
removed  during  excavations  conducted 
at  the  Fatherland  Site  (22AD001), 
Adams  County,  MS,  by  Moreau  B. 
Chambers.  Mr.  Chambers  donated  these 
remains  to  the  Lousiana  State  University 
Museum  of  Natiual  Science  in  1930. 
Museum  records  indicate  that  these 
remains  were  found  in  Burial  7,  and 
Burial  13C.  No  known  individuals  were 
identified.  The  85  associated  funerary 
objects  are  textile  fragments,  shell 
fragments,  wood  fragments,  trunk  parts, 
and  iron  nails.  One  hundred  and  seven 


unassociated  funerary  objects  also  were 
removed  during  these  excavations. 

The  Fatherland  Site  is  located  on  the 
west  side  of  St.  Catherine  Creek,  about 
three  miles  south  of  Natchez,  MS.  The 
material  culture  excavated  from  the 
Fatherland  Site  dates  to  A.D.  1682-1729. 
Historical  and  archeological  evidence 
demonstrate  that  the  Fatherland  Site  is 
the  Grand  Village  of  the  Natchez.  This 
settlement  was  occupied  until  1729, 
when  the  Natchez  lost  a  war  with  the 
French  and  were  forced  to  flee.  The 
majority  resided  for  some  time  with  the 
Chickasaw,  though  some  moved  to  live 
with  the  Upper  Creek  and  the  Cherokee. 
Each  of  these  groups  were  removed  with 
their  hosts  to  Indian  Territory  in  the 
19th  centiuy. 

Based  on  the  archeological, 
ethnohistorical,  and  historical  evidence, 
the  human  remains  and  objects  from  the 
Fatherland  Site  are  determined  to  be 
aiBliated  with  the  Chitimacha  Tribe  of 
Louisiana.  The  Chitimacha  Tribe  of 
Louisiana  is  the  sole  remaining 
Federally  recognized  tribe  that  share 
cultural  attributes  with  the  late 
prehistoric  Delta-Natchezan  complex 
from  which  both  the  Natchez  and  the 
Chitimacha  derived.  On  the  basis  of 
linguistic  and  sociocultural  evidence, 
the  Chitimacha  Tribe  of  Louisiana  is 
considered  to  be  the  most  closely 
related  of  the  Federally  recognized 
Native  American  groups. 

Based  on  the  above-mentioned 
information,  Louisiana  State  University 
Museum  of  Natural  Science  officials 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  seven  individuals  of  Native 
American  ancestry.  Officials  of  the 
Louisiana  State  University  Museum  of 
Natural  Science  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
85  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Louisiana  State  University  Museum  of 
Natural  Science  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Chitimacha  Tribe  of  Louisiana. 

This  notice  has  been  sent  to  officials 
of  the  Chitimacha  Tribe  of  Louisiana; 
the  Cherokee  Nation  of  Oklahoma;  the 
United  Keetoowah  Band  of  Cherokee 
Indians  of  Oklahoma;  the  Muskogee 
Creek;  and  the  Chickasaw  Nation, 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 


remains  and  associated  funerary  objects 
should  contact  Dr.  Rebecca  Saunders, 
Assistant  Curator  of  Anthropology, 
Louisiana  State  Museum  of  Natural 
Science.  119  Foster  Hall,  Baton  Rouge, 
LA  70803,  telephone  (225)  578-6562. 
before  January  12,  2001.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Chitimacha  Tribe 
of  Louisiana  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  November  30,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 
[FR  Doc.  00-31659  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service. 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Louisiana  State  University  Museum  of 
Natural  Science,  Baton  Rouge,  LA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10(a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science 
that  meet  the  definition  of 
"unassociated  funerary  objects"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Between  1936-1954.  18  unassociated 
funerary  objects  were  removed  during 
excavations  at  the  Belcher  Mounds  Site 
(LSUMNS  Site  Number  16CD013), 
Caddo  Parish.  LA,  by  Clarence  H.  Webb. 
Dr.  Webb  donated  these  objects  as  part 
of  a  larger  collection  to  the  Louisiana 
State  University  Museum  of  Natiu-al 
Science  in  1974.  The  unassociated 
objects  include  earthenware  pottery,  a 
decorated  conch  shell  cup  and  other 
shell  artifacts,  a  zoomorphic  shell 
pendant,  and  a  decorated  platform  pipe. 

The  Belcher  Site  is  a  dual  mound  and 
habitation  site  that  functioned  as  a 
ceremonial  center  and  cemetery 
between  circa  A.D.  900-1 700.  Twenty- 
four  individuals  were  buried  between 
circa  A.D.  900  and  1400,  and  22 


individuals  were  buried  between  circa 
A.D.  1500  and  1700.  The  mortuary 
practices  and  ceramic  styles  indicate 
affiliations  with  Caddoan  culture. 

Between  1950-1952,  two 
unassociated  funerary  objects  were 
removed  during  excavations  at  the 
Mounds  Plantation  (LSUMNS  Site 
Number  16DC071/16DC02/16DC012), 
Caddo  Parish.  LA.  by  Clarence  H.  Webb. 
Dr.  Webb  donated  these  objects  as  part 
of  a  larger  collection  to  the  Louisiana 
State  University  Museum  of  Natural 
Science  in  1974.  The  objects  consist  of 
wood  lath  and  decorated  cane  matting 
removed  from  the  log  tomb  covering  of 
"Burial  Pit  5." 

Diagnostic  pottery,  mortuary  customs, 
and  other  distinctive  features  indicate 
that  "Burial  Pit  5"  in  Mound  5 
represents  an  intrusive  Caddoan 
interment  in  an  earlier  Coles  Creek 
Period  moimd.  The  logs  of  the  tomb 
covering  of  "Burial  Pit  5"  were  dated  to 
circa  A.D.  1050-1475. 

In  1935,  Clarence  H.  Webb  removed 
three  unassociated  funerary  objects 
during  excavations  at  the  Smithport 
Landing  Site  (LSUMNS  Site  Number 
16DS004),  De  Soto  Parish,  LA.  The  same 
year.  Dr.  Webb  donated  these  remains 
and  objects  to  the  Louisiana  State 
University  Museum  of  Natural  History. 
The  unassociated  funerary  objects 
consist  of  ceramic  vessels. 

Smithport  Landing  is  a  non-mound 
biuial  site.  The  stylistic  attributes  of  the 
associated  funerary  objects  date  the 
burials  to  circa  A.D.  1000-1300.  They 
also  indicate  that  the  cultural 
affiliations  with  the  interred  are  with 
Caddo  Indians. 

In  1936,  four  unassociated  funerary 
objects  were  removed  from  an  unknown 
location  in  Lincoln  Parish,  LA.  These 
were  donated  to  the  Louisiana  State 
University  Museum  of  Natural  Science 
by  Hubert  Smith  in  1937.  The 
unassociated  funerary  objects  consist  of 
three  vessels  and  a  pipe  fragment. 
Though  precise  provenience  locations 
are  lacking  and  the  vessels  do  not  differ 
significantly  from  utilitarian  wares,  Mr. 
Smith's  habits  as  a  pothunter  strongly 
suggest  that  they  were  taken  from  burial 
contexts. 

Stylistic  attributes  of  the  pottery  date 
them  to  circa  A.D.  1400-1600.  and  are 
diagnostic  of  Caddoan  culture. 

In  1936  or  1937.  four  unassociated 
funerary  objects  were  removed  during 
excavations  at  the  Allen  Place  Site 
(LSUMNS  Site  Number  16NA004), 
Natchitoches  Parish,  LA,  by  James  Ford. 
Dr.  Ford  donated  the  objects  to  the 
Louisiana  State  University  Museum  of 
Natural  Science  in  the  late  1930's.  The 
unassociated  funerary  objects  consist  of 
four  ceramic  vessels. 


Stylistic  attributes  of  these  vessels 
and  the  presence  of  Euroamerican 
objects  found  with  burials  excavated  by 
Dr.  Ford  but  not  donated  to  this 
museum  suggest  that  the  Allen  Place 
Site  was  utilized  during  the  historic 
period. 

In  1939,  two  imassociated  funerary 
objects  were  removed  during 
excavations  at  the  Gahagan  Mounds  Site 
(LSUMNS  Site  Number  16RR001).  in 
Red  River  Parish.  Louisiana  by  Clarence 
H.  Webb.  Dr.  Webb  donated  these 
objects  to  the  Louisiana  State  Museiun 
of  Natural  Science  in  1974  as  part  of  a 
larger  collection.  The  two  objects  were 
recovered  from  "Burial  Pit  #3,"  and 
consist  of  a  Holly  Engraved  bottle  and 
one  fragmented  blade,  possibly  a 
Gahagan. 

Mortuary  practices  and  stylistic 
attributes  of  the  unassociated  funerary 
objects  indicate  that  the  Gahagan 
Moimd  Site  was  utilized  circa  A.D.  900- 
1200. 

Historical  evidence  and  oral  history 
indicate  that  northwest  Louisiana  is  part 
of  the  traditional  territory  of  the  Caddo 
people.  Archeological  evidence 
indicates  that  settlements  within  this 
region  exhibit  a  cultural  continuity 
dating  to  circa  A.D.  900  and  continued 
into  the  historic  period.  In  the  historic 
period  these  stylistic  attributes  are 
associated  with  the  Caddo  people. 
Based  on  archeological,  historical  and 
oral  history  evidence,  the  six  sites 
reported  above  are  identified  with  the 
Caddo  people. 

Officials  of  the  Louisiana  State 
University  Museum  of  Natural  Science 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(2)(ii),  these  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  himian 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Louisiana 
State  University  Museum  of  Natural 
Science  also  have  determined  that, 
pursuant  to  43  CFR  10.2(e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  cultural  items  and  the  Caddo 
Indian  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  cultural  items 
should  contact  Dr.  Rebecca  Saunders, 
Assistant  Curator  of  Anthropology. 
Louisiana  State  Museum  of  Natural 
Science,  119  Foster  Hall,  Baton  Rouge, 
LA  70803,  telephone  (225)  578-6562, 
before  January  12,  2001.  Repatriation  of 


the  cultural  items  to  the  Caddo  Indian 
Tribe  of  Oklahoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  Novemb)er  30.  2000. 
)ohn  Robbins, 

Assistant  Director,  Cultural  Resources, 

Stewardship,  and  Partnerships. 

[FR  Doc.  00-31662  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Palmer  Foundation 
for  Chiropractic  History,  Palmer 
College  of  Chiropractic,  Davenport,  lA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  thie  possession  of  the  Palmer 
Foundation  for  Chiropractic  History, 
Davenport,  lA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Palmer 
Foundation  for  Chiropractic  History 
professional  staff  in  consultation  with 
representatives  of  the  Santa  Ynez  Band 
of  Mission  Indians. 

In  approximately  1903-1904.  himian 
remains  representing  two  individuals 
were  removed  fit)m  an  unidentified 
island  in  the  Santa  Barbara  Channel 
Islands.  CA.  by  D.D.  Palmer.  These 
remains  were  part  of  a  collection  of 
human  remdns  held  at  a  chiropractic 
college  founded  by  Mr.  Palmer  in  Santa 
Barbara.  CA.  After  this  institution 
closed,  the  remains  were  transferred  to 
the  Palmer  School,  Davenport,  lA,  in 
approximately  1906.  The  Palmer  School 
was  a  foreriinner  of  the  Palmer  College 
of  Chiropractic.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 
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Osteological  examination  of  the 
human  remains  by  Palmer  Foundation 
for  Chiropractic  History  curatorial  staff 
indicates  that  these  individuals  are 
Native  American.  The  degree  of 
preservation  of  the  remains  suggests  that 
they  can  be  dated  to  the  last  several 
thousand  years.  The  geographical 
location  of  the  finding  of  the  remains  is 
consistent  with  the  territory  of  the 
Island  Chumash,  represented  by  the 
Santa  Ynez  Band  of  Mission  Indians. 
There  is  no  evidence  to  contradict  this. 

Based  on  the  above-mentioned 
information,  officials  of  the  Palmer 
Foimdation  for  Chiropractic  History 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
Palmer  Foundation  for  Chiropractic 
History  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Santa  Ynez  Band  of  Mission 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Santa  Ynez  Band  of  Mission 
Indians.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
cultiu^ly  affiliated  with  these  human 
remains  should  contact  Alana 
Callender,  Palmer  Foundation  for 
Chiropractic  History,  Palmer  College  of 
Chiropractic,  1000  Brady  Street, 
Davenport,  LA  52803.  telephone  (319) 
884-5404,  before  January  12.  2001. 
Repatriation  of  the  human  remains  to 
the  Santa  Ynez  Band  of  Mission  Indians 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  December  1,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 

Stewardship,  and  Partnerships. 

[PR  Doc.  00-31661  Filed  12-12-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 


(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Louisiana  State 
University  Museum  of  Natural  Science, 
Baton  Rouge,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Peu-k  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  hmnan 
remains  was  made  by  Louisiana  State 
University  Museum  of  Natural  Science 
professional  staff  in  consultation  with 
representatives  of  the  Chickasaw 
Nation,  Oklahoma;  and  the  Chitimacha 
Tribe  of  Louisiana. 

In  1937,  human  remains  representing 
one  individual  were  removed  from  the 
Glenn  McCuUogh  Place  ("the  Burial 
Ground")  (22LE011),  Lee  Coimty.  MS, 
by  Moreau  B.  Chambers.  Mr.  Chambers 
donated  these  human  remains  to  the 
Louisiana  State  University  Museum  of 
Natural  Science  the  same  month.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Recent  archeological  research, 
including  a  review  of  the  site  records 
and  the  artifact  assemblage,  suggests 
that  Site  22LE011  was  the  site  of  the 
short-Uved  Chickasaw  village  of 
"Etoukouma,"  inhabited  during  the 
early  1700's.  The  burial,  presumably, 
dates  to  this  occupation. 

In  1937,  human  remains  representing 
one  individual  were  removed  from  the 
Alston  Place  Site  (22LE014).  Lee 
County,  MS,  by  Moreau  B.  Chambers. 
Mr.  Chambers  donated  these  human 
remains  to  the  Louisiana  State 
University  Museum  of  Natural  Science 
the  same  year.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present.  Unassociated 
funerary  objects  from  the  Alston  Place 
Site  in  the  Louisiana  State  University 
Musexun  of  Natural  Science  also  were 
removed  dining  these  excavations. 

The  Alston  Place  Site  is  a  fortified 
habitation  site.  Archeological  evidence 
dates  the  latest  occupation  to  the  18th 
century.  The  site  has  been  identified 
both  as  an  unnamed  Chickasaw  village 
and  as  the  Natchez  village  of 
"Falatchao."  Falatchao  was  established 
after  the  Natchez  fled  their  lands 
following  defeat  by  the  French  in  1 729. 
The  Chitimacha  Tribe  of  Louisiana  is 
the  sole  remaining  Federally  recognized 
tribe  that  share  cultural  attributes  with 


the  late  prehistoric  Delta-Natchezan 
complex  from  which  both  the  Natchez 
and  the  Chitimacha  derived.  On  the 
basis  of  linguistic  and  sociocultureil 
evidence,  the  Chitimacha  Tribe  of 
Louisiana  is  considered  to  be  the  most 
closely  related  of  the  Federally 
recognized  Nadve  American  groups. 

Based  on  the  above-mentioned 
information,  Louisiana  State  University 
Museum  of  Natmal  Science  officials 
have  determined  that,  piursuant  to  43 
CFR  10.2(d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
Louisiana  State  University  Museum  of 
Natural  Science  also  have  determined 
that,  pursuant  to  43  CFR  10.2(e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonabley  traced 
between  these  Native  American  human 
remains  and  the  Chickasaw  Nation, 
Oklahoma;  and  the  Chitimacha  Tribe  of 
Louisiana. 

This  notice  has  been  sent  to  officials 
of  the  Chickasaw  Nation,  Oklahoma; 
and  the  Chitimacha  Tribe  of  Louisiana. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Dr.  Rebecca  Saunders, 
Assistant  Curator  of  Anthropology, 
Louisiana  State  Museum  of  Natiu^l 
Science,  119  Foster  Hall,  Baton  Rouge, 
LA  70803,  telephone  (225)  578-6562, 
before  January  12,  2001.  Repatriation  of 
these  human  remains  to  the  Chickasaw 
Nation,  Oklahoma;  and  the  Chitimacha 
Tribe  of  Louisiana  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  November  30.  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources, 
Stewardship,  and  Partnerships. 
(PR  Doc.  00-31660  Filed  12-12-00;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-403  and  731- 
TA-«95-897  (Preliminary)] 

Pure  Magnesium  From  China,  Israel, 
and  Russia;  Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  733(a) 


of  the  Tariff  Act  of  1930,^  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  of  pure 
magnesium  from  Israel  and  Russia,  and 
pure  granular  magnesium  from  China,'* 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

The  Commission  also  determines,^ 
pursuant  to  section  703(a)  of  the  Tariff 
Act  of  1930,^  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  pure  magnesium 
from  Israel  that  are  alleged  to  be 
subsidized  by  the  Government  of  Israel. 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  sections  703rb)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 


'The  record  is  defined  in  sec.  207.2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

^Commissioners  Miller,  Hillman,  and  Askey 
dissenting  with  respect  to  imports  of  pure 
magnesium  ingot  from  Israel  and  pure  granular 


magnesium  bom  China.  Commissioners  Miller  and 
Hillman  dissenting  with  respect  to  imports  of  pure 
magnesium  ingot  from  Russia.  Commissioners 
Miller,  Hillman,  and  Askey  found  imports  of  pure 
granular  magnesium  from  Israel  and  Russia  to  be 
negligible. 

'19U.S.C.  §1673b(a). 

*  The  imported  goods  covered  in  the 
investigations  concerning  Israel  and  Russia  include 
pure  magnesium,  regardless  of  chemistry,  form,  or 
size,  including,  without  limitation,  ingots,  raspings, 
granules,  turnings,  chips,  powder,  and  briquettes. 
The  imported  goods  covered  in  the  investigation 
concerning  China  include  all  of  the  foregoing  pure 
magnesium  products,  except  pure  magnesium 
ingots  (which  are  covered  by  an  existing  order  and 
are  classifiable  under  subheadings  8104.11.00  and 
8104.19.00  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)). 

Pure  magnesium  includes:  (1)  Products  that 
contain  at  least  99.95  percent  primary  magnesium, 
by  weight  (generally  referred  to  as  "ultra-pure" 
magnesium):  (2)  products  that  contain  less  than 
99.95  percent  but  not  less  than  99.8  percent  primary 
magnesium,  by  weight  (generally  referred  to  as 
"pure"  magnesium);  and  (3)  products  that  contain 
50  percent  or  greater,  but  less  than  99.8  percent 
primary  magnesium,  by  weight,  and  that  do  not 
conform  to  an  American  Society  for  Testing  and 
Materials  (ASTM)  specification  for  magnesium 
alloy  (generally  referred  to  as  "off-specification 
pure"  magnesium). 

The  merchandise  subject  to  the  investigation 
concerning  Israel  and  Russia  is  classifiable  under 
subheadings  8104.11.00,  8104.19.00,  and 
8104.30.00  of  the  HTS.  The  merchandise  subject  to 
the  investigation  concerning  China  is  classifiable 
under  subheading  8104.30.00  of  the  HTS. 

'Commissioners  Miller,  Hillman,  and  Askey 
dissenting  with  respect  to  imports  of  pure 
magnesium  ingot  from  Israel.  Commissioners 
Miller,  Hillman.  and  Askey  found  imports  of  pure 
granular  magnesium  from  Israel  to  be  negligible. 

6  19U.S.C.  §1671b(a). 


determinations  in  those  investigations 
under  sections  705(a)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consimier  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  October  17,  2000,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by 
Magnesium  Corporation  of  America 
(MagCorp).  Salt  Lake  City,  UT,  the 
United  Steel  Workers  of  America,  Local 
8319,  Salt  Lake  City.  UT,  and  the  United 
Steelworkers  of  America,  AFL-CIO-CLC 
(USWA  International),^  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  imports  of 
pure  magnesium  from  Israel  and  Russia, 
and  pure  granular  magnesitmi  frtim 
China,  that  are  alleged  to  be  sold  in  the 
United  States  at  LTFV,  and  by  reason  of 
imports  of  pure  magnesium  from  Israel 
that  are  alleged  to  be  subsidized  by  the 
Cktvemment  of  Israel.  Accordingly, 
effective  October  17,  2000.  the 
Commission  instituted  coimtervailing 
duty  investigation  No.  701-TA-403 
(Preliminary)  and  antidumping 
investigations  Nos.  731-TA-895-897 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  October  25.  2000.8 
The  conference  was  held  in 
Washington,  DC,  on  November  7,  2000, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  December 
1 ,  2000.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3376  (December  2000),  entiUed  Pure 


'  See  letter  from  petitioners  dated  October  26, 
2000  amending  the  petitions  to  include  the  USWA 
International  as  co-petitioners. 

''65  FR  63888,  Oct.  25,  2000. 


Magnesium  from  China,  Israel,  and 
Russia:  Investigations  Nos.  701-TA-403 
(Preliminary)  and  731-TA-895-897 
(Preliminary). 

By  order  of  the  Commission. 

Issued:  December  5,  2000. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-31719  Filed  12-12-00;  8.45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Justice  Statistics 

(OJP(BJSH307A] 

Hate  Crime  Statistics  Data  Collection 
in  Selected  Police  and  Sheriffs' 
Departments;  Extension 

agency:  Office  of  Justice  Programs, 
Bureau  of  Justice  Statistics,  Justice. 
action:  Extension  of  grant  application 
due  date. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  change  to  the  deadline 
date  of  the  submission  of  proposals  to 
the  Solicitation  "Hate  Cirime  Statistics 
Data  Collection  in  Selected  Police  and 
Sheriffs'  Departments"  from  December 
31,  2000  to  January  8,  2001. 
DATES:  Proposals  must  arrive  at  the 
Bureau  of  Justice  Statistics  (BJS)  on  or 
before  5:00  p.m.  ET,  Monday,  January  8. 
2001,  or  be  postmarked  on  or  before 
January  8,  2001. 

ADDRESSES:  Proposals  should  be  mailed 
to:  Application  Coordinator,  Bureau  of 
Justice  Statistics,  810  Seventh  St.  NW., 
Washington,  DC  20531;  (202)  616-3497. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Ciiarles  R  Kindermann,  Ph.D.,  Senior 
Statistician,  Bureau  of  Justice  Statistics, 
(202)  616-3489  or  Carol  Kaplan,  Chief, 
National  Criminal  History  Improvement 
Program  (202)  307-0759. 

Dated:  December  5,  2000. 
Jan  M.  Chaiken. 

Director,  Bureau  of  Justice  Statistics. 
|FR  Doc.  00-31693  Filed  12-12-00;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice. 
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SUMMARY:  The  Pension  and  Welfare 
Benefits  Administration  (PWBA)  is 
announcing  that  a  collection  of 
information  included  in  its  Interim 
Final  Rule  for  Reporting  by  Multiple 
Employer  Welfare  Arrangements  and 
Certain  Other  Entities  That  Offer  or 
Provide  Coverage  for  Medical  Care  to 
the  Employees  of  Two  or  More 
Employers  (Interim  Final  Reporting 
Rule)  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995.  This  notice  announces  the  OMB 
approval  number  and  expiration  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  current  Form  M-1  and 
instructions  are  available  on  the  Internet 
at:  http://www.dol.gov/dol/pwba.  In 
addition,  after  printing,  copies  will  be 
available  by  calling  the  PWBA  toll-free 
publication  hodine  at  1-800-998-7542. 
Questions  on  completing  the  form  are 
being  directed  to  the  PWBA  help  desk 
at  (202)  219-8770  {not  a  toll-free 
number). 

Address  requests  for  copies  of  the 
information  collection  request  (ICR)  to 
Gerald  B.  Lindrew,  U.S.  Department  of 
Labor,  Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW.  Room  N-5647, 
Washington,  DC  20210.  Telephone: 
(202)  219-4782  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On 

February  11.  2000,  PWBA  pubUshed  the 
Interim  Final  Reporting  Rule  and  the 
Annual  Report  for  Multiple  Employer 
Welfare  Arrangements  and  Certain 
Entities  Claiming  Exception  (Form  M-1) 
(65  FR  7152),  along  with  an  Interim 
Final  Rule  for  the  Assessment  of  Civil 
Penalties  under  Section  502(c)(5)  of 
ERISA  and  an  Interim  Rule  Governing 
Procediu^s  of  Administrative  Hearing 
Regarding  the  Assessment  of  Civil 
Penalties  under  Section  502(c)(5)  of 
ERISA  (Interim  Final  Penalty  Rules,  65 
FR  7181).  At  the  time  of  publication,  the 
Department  submitted  the  ICR  included 
in  the  Interim  Final  Reporting  Rule  to 
OMB  using  emergency  procedures,  and 
received  approval  through  August  31, 
2000.  On  August  31,  2000,  the 
Department  submitted  the  ICR  to  OMB 
for  an  extension  of  the  initial  approval. 

On  November  22,  2000,  OMB 
approved  the  ICR  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  5  CFR  1320.  The  approval 
will  expire  on  November  30,  2003.  The 
control  number  assigned  in  this  ICR  by 
OMB  is  1210-0116. 

Under  5  CFR  1320.5(b),  an  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  the 


collection  displays  a  valid  control 
number. 

Dated:  November  29.  2000. 
Gerald  B.  Lindrew, 
Deputy  Director,  Office  of  Policy  and 
Research,  Pension  and  Welfare  Benefits 
A  dministration . 
(FR  Doc.  00-31704  Filed  12-12-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

TXU  Electric;  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2;  Notice 
of  Partial  Denial  of  Amendment  to 
Facility  Operating  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  TXU 
Electric,  (the  licensee)  for  an 
amendment  to  Facility  Operating 
license  Nos.  NPF-87  and  NPF-89 
issued  to  the  licensee  for  operation  of 
the  Comanche  Peak  Steam  Electric 
Station  (CPSES),  Units  1  and  2,  located 
in  Somervell  County,  Texas.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  October  4,  2000  (65 
FR  59226). 

The  piupose  of  the  licensee's 
amendment  request  was  to  revise  the 
CPSES  Security  Plan  as  follows:  (1)  To 
allow  response  team  members  to 
perform  compensatory  measinres  for 
protective  area  intrusion  detection  or 
closed  circuit  television  failure,  (2)  to 
post  compensatory  measures  for  vital 
doors  only  if  both  the  alarm  and  lock  are 
inoperable,  (3)  to  modify  vital  area  door 
alarm  response  if  no  unresolved 
protective  area  alarms  are  received,  (4) 
to  eliminate  the  need  to  perform  vehicle 
ignition  key  checks  within  the  protected 
area,  (5)  to  modify  the  patrol  frequency 
for  the  protected  area,  (6)  to  eliminate 
the  need  to  search  generic  packages 
sealed  at  the  point  of  manufacturing  and 
sent  to  a  site  from  a  general  distribution 
center  (e.g.,  pallet  of  paper),  and  (7)  to 
allow  material/equipment  to  be  sealed 
prior  to  exiting  the  protective  area  or 
searched  and  sealed  in  a  location 
exterior  to  the  protective  area  (this 
woidd  permit  material/equipment  to  be 
transferred  from  one  site  to  another 
without  additional  search).  The  U.S 
Nuclear  Regulatory  Commission  (the 
Commission)  staff  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  CPSES  Security  Plan  as  detailed  in 
the  Safety  Evaluation  dated  December  5, 
2000.  Of  the  changes  proposed  by  the 


licensee,  changes  (1)  and  (5)  are 
acceptable,  change  (2)  is  not  applicable 
to  CPSES  and  is  thus  denied,  change  (3) 
is  imacceptable  and  is  thus  denied, 
change  (4)  is  not  a  Secm-ity  Plan 
commitment  associated  with  CPSES  and 
thus  is  denied,  and  changes  (6)  and  (7) 
are  currently  approved  in  the  CPSES 
Security  Plan  and  thus  are  denied. 

The  licensee  was  notified  of  the 
Commission's  denial  of  proposed 
Security  Plan  changes  (2),  (3),  (4),  (6) 
and  (7)  by  a  letter  dated  December  5, 
2000. 

By  January  12,  2001,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  U.S.  Nuclear 
Regulatory  Commission,  Public 
Document  Room,  Washington,  DC 
20555-000,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  George  L.  Edgar,  Esq., 
Morgan,  Lewis  &  Bockius,  1800  M 
Street,  NW.,  Washington  DC  20036- 
5869,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  2,  2000,  and  the 
supplement  dated  August  30,  2000,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  December  5,  2000. 

Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
{http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Project  Director,  Project  Directorate  IV-1, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-317.37  Filed  12-12-00;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Ptxrsuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
17,  2000,  through  December  1,  2000. 
The  last  biweekly  notice  was  published 
on  November  29,  2000. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing   . 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circtimstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Divis^ion  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland  20852.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  12,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  wTitten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  Floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 


Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
vdth  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  p}etitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docxmients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appbcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
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a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxinity  to 
participate  ftdly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docmnent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  fi'om  the 
ADAMS  Public  Library  component  on 


the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  July  5, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  m.aximum  power  level  specified  in 
each  unit's  license;  revise  the  value  of 
rated  thermal  power  of  each  unit  from 
3411  megawatts  thermal  (MWt)  to 
3586.6  MWt  and  the  reference  source  for 
conversion  factors  in  the  calculation  of 
Dose  Equivalent  Iodine  131  in  the 
technical  specification  (TS)  definitions; 
add  a  Departure  from  Nucleate  Boiling 
Ratio  (DNBR)  limit  specifically  for  a 
thimble  cell;  increase  the  minimiun 
limit  for  reactor  coolant  system  (RCS) 
total  flow;  revise  the  steam  generator 
laser  welded  sleeve  plugging  limit;  and 
reduce  the  peak  calculated  containment 
internal  pressure  Pa  for  the  design  basis 
loss-of-coolant  accident  (LOCA). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

A.  Evaluation  of  the  Probability  of 
Previously  Evaluated  Accidents. 

Plant  systems  and  components  have  been 
verified  to  be  capable  of  performing  their 
intended  design  functions  at  uprated  power 
conditions.  Where  necessary,  some 
components  will  be  modified  prior  to 
implementation  of  uprated  power  operations 
to  accommodate  the  revised  operating 
conditions.  The  analysis  has  concluded  that 
operation  at  uprated  power  conditions  will 
not  adversely  affect  the  capability  or 
reliability  of  plant  equipment.  Current  TS 
surveillance  requirements  ensure  frequent 
and  adequate  monitoring  of  system  and 
component  operability.  All  systems  will 
continue  to  he  operated  in  accordance  with 
current  design  requirements  under  uprated 
conditions,  therefore  no  new  components  or 
system  interactions  have  been  identified  that 
could  lead  to  an  increase  in  the  probability 
of  any  accident  previously  evaluated  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  No  changes  were  required  to  the 
Reactor  Trip  or  Engineered  Safety  Features 
(ESF)  setpoints. 

B.  Evaluation  of  the  Consequences  of 
Previously  Evaluated  Accidents. 

The  radiological  consequences  were 
reviewed  for  all  design  basis  accidents 


(DBAs)  (i.e.,  both  Loss  of  Coolant  Accident 
(LOCA)  and  non-LOCA  accidents)  previously 
analyzed  in  the  UFSAR.  The  analysis  showed 
that  the  resultant  radiological  consequences 
for  both  LCXZA  and  non-LCXlA  accidents 
remain  either  unchanged  or  have  not 
significantly  increased  due  to  operation  at 
uprated  power  conditions.  The  radiological 
consequences  of  all  DBAs  continue  to  meet 
established  regulatory  limits. 

The  proposed  addition  of  Table  E-7  of 
NRC  Regulatory  Guide  1.109,  "Calculation  of 
Annual  Doses  to  Man  from  Routine  Releases 
of  Reactor  Effluents  for  the  Purpose  of 
Evaluating  Compliance  with  10  CFR  Part  50, 
Appendix  1,"  Revision  1, 1977,  or 
International  Commission  on  Radiological 
Protection  (ICRP)  30,  "Limits  for  Intakes  of 
Radionuclides  by  Workers,"  Supplement  to 
Part  1,  page  192-212,  Table  titled. 
"Committed  Dose  Equivalent  in  Target 
Organs  or  Tissues  per  Intake  of  Unit 
Activity,"  for  thyroid  dose  conversion 
factors,  will  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated.  If  Regulatory  Guide  1.109,  or  ICRP 
30,  Supplement  to  Part  1,  are  used  to 
calculate  maximum  dose  equivalent  iodine 
specific  activity,  the  total  RCS  iodine  activity 
may  increase,  depending  on  the  iodine 
nuclide  mix,  and  this  activity  is  used  to 
calculate  the  doses  resulting  from  a  Main 
Steam  Line  Break  (MSLB)  or  other  analyzed 
accident.  The  calculated  thyroid  doses 
resulting  from  an  MSLB  or  other  analyzed 
accident  would  not  increase  as  the 
corresponding  dose  conversion  factors  would 
be  used  to  calculate  the  offsite  thyroid  doses. 
For  a  given  Dose  Equivalent  1-131 
concentration  in  the  RCS,  the  offsite  dose 
predicted  using  the  dose  conversion  factors 
in  either  Table  E-7  of  Regulatory  Guide 
1.109,  or  ICRP  30,  Supplement  to  Part  1,  is 
less  than  that  predicted  by  Table  III  of 
Atomic  Energy  Commission  (AEC)  Technical 
Information  Document  TID-14844, 
"Calculation  of  Distance  Factors  for  Power 
and  Test  Reactor  Sites,"  which  is  currently 
referenced  in  the  TS  definition  of  Dose 
Equivalent  1-131. 

ICRP-30  is  the  updated  reference  for 
thyroid  dose  conversion  factors  used  in  the 
power  uprate  accident  analysis  radiological 
evaluation.  The  current  version  of  10  CFR  20, 
"Standards  for  Protection  Against 
Radiation,"  also  utilizes  ICRP-30  data. 

Based  on  the  analysis,  it  is  concluded  that 
the  proposed  TS  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fix)m  any  accident  previously 
evaluated? 

The  configuration,  operation  and  accident 
response  of  the  Byron  Station  and  the 
Braidwood  Station  systems,  structures  or 
components  are  unchanged  by  operation  at 
uprated  power  conditions  or  by  the 
associated  proposed  TS  changes.  Analyses  of 
transient  events  have  confirmed  that  no 
transient  event  results  in  a  new  sequence  of 
events  that  could  lead  to  a  new  accident 
scenario. 

The  effect  of  operation  at  uprated  power 
conditions  on  plant  equipment  has  been 


evaluated.  No  new  operating  mode,  safety- 
related  equipment  lineup,  accident  scenario, 
or  equipment  failure  mode  was  identified  as 
a  result  of  operating  at  uprated  conditions.  In 
addition,  operation  at  uprated  power 
conditions  does  not  create  any  new  failure 
modes  that  could  lead  to  a  different  kind  of 
accident.  Minor  plant  modifications,  to 
support  implementation  of  uprated  power 
conditions,  will  be  made  as  required  to 
existing  systems  and  components.  The  basic 
design  of  all  systems  remains  unchanged  and 
no  new  equipment  or  systems  have  been 
installed  which  could  potentially  introduce 
new  failure  modes  or  accident  sequences.  No 
changes  have  been  made  to  any  Reactor  Trip 
or  ESF  actuation  setpoints. 

Based  on  this  analysis,  it  is  concluded  that 
no  new  accident  scenarios,  failure 
mechanisms  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
changes.  The  proposed  TS  changes  do  not 
have  an  adverse  effect  on  any  safety-related 
system.  Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

A  comprehensive  analysis  was  performed 
to  support  the  power  uprate  program  at  the 
Byron  Station  and  the  Braidwood  Station. 
This  analysis  identified  and  defined  the 
major  input  parameters  to  the  NSSS  [Nuclear 
Steam  Supply  System],  reviewed  NSSS 
design  transients,  and  reviewed  the 
capabilities  of  the  NSSS  fluid  systems,  NSSS/ 
BOP  [balance-of-plant]  interfaces,  NSSS 
control  systems,  and  NSSS  and  BOP 
components.  All  appropriate  NSSS  accident 
analysis  was  reperformed  to  confirm 
acceptable  results  were  maintained  and  that 
the  radiological  consequences  remained 
within  regulatory  limits.  The  nuclear  and 
thermal  hydraulic  performance  of  nuclear 
fuel  was  also  reviewed  to  confirm  acceptable 
results.  The  analysis  confirmed  that  all  NSSS 
and  BOP  systems  and  components  are 
capable,  some  with  minor  modifications,  to 
safely  support  operations  at  uprated  power 
conditions. 

To  support  the  operation  of  Byron  Station, 
Units  1  and  2,  and  Braidwood  Station,  Units 
1  and  2  at  uprated  power  conditions,  nuclear 
fuel  Departure  from  Nucleate  Boiling  Ratio 
(DNBR)  reanalysis  was  required  to  define 
new  core  limits,  axial  offset  limits,  and 
Condition  II,  "Faults  of  Moderate 
Frequency,"  acceptability.  This  analysis 
included  review  of  the  following  events:  loss 
of  RCS  flow,  reactor  coolant  pump  locked 
rotor,  feedwater  malfunction,  dropped 
control  rod,  steamline  break,  and  control  rod 
withdrawal  from  a  subcritical  condition. 
DNB  design  criteria  was  met  for  all  events. 

NUREG-1431.  "Standard  Technical 
Specifications,  Westinghouse  Plants." 
Revision  1,  dated  April  1995,  allows  Dose 
Equivalent  1-131  to  be  calculated  using  any 
one  of  three  dose  conversion  factors;  Table  III 
of  TID-14844.  1962,  Table  E-7  of  NRC 
Regulatory  Guide  1.109.  Revision  1. 1977,  or 
ICRP  30,  Supplement  to  Part  1.  Using  thyroid 
dose  conversion  factors  other  than  those 
given  in  TID-14844  results  in  lower  doses 
and  higher  allowable  activity  but  is  justified 


by  the  discussion  given  in  the  Federal 
Register  [i.e..  Federal  Register  (FR)  page 
23360  Vol.  56,  May  21.  1991).  This 
discussion  accompanied  the  final  rulemaking 
on  10  CFR  20,  "Standards  for  Protection 
Against  Radiation,"  by  the  NRC.  In  that 
discussion,  the  NRC  stated  that  it  was 
incorporating  modifications  to  existing 
concepts  and  recommendations  of  the  ICRP 
into  NRC  regulations.  Incorporation  of  the 
methodology  of  ICRP-30  into  the  10  CFR  20 
revision  was  specifically  mentioned  with  the 
changes  being  made  resulting  from  changes 
and  updates  in  the  scientific  techniques  and 
parameters  used  in  calculating  dose.  This  FR 
reference  clearly  shows  that  the  NRC  was 
updating  10  CFR  20  to  incorporate  ICRP-30 
recommendations  and  data.  Regulatory  Guide 
1.109  thyroid  dose  conversion  factors  are 
higher  than  the  ICRP-30  thyroid  dose 
conversion  factors  for  all  five  iodine  isotopes 
of  concern.  Therefore,  using  Regulatory 
Guide  1.109  thyroid  dose  conversion  factors 
to  calculate  Dose  Equivalent  1-131  is  more 
conservative  than  ICRP-30  and  is  therefore 
acceptable.  For  a  given  Dose  Equivalent  I- 
131  concentration  in  the  Reactor  Coolant,  the 
offsite  dose  predicted  using  the  dose 
conversion  factors  in  either  Table  E-7  of 
Regulatory  Guide  1.109,  Revision  1,  NRC, 
1977,  or  ICRP  30,  Supplement  to  Part  1,  is 
less  than  that  predicted  by  Table  III  of  TID- 
14844  which  is  currently  referenced  in  the 
TS  definition  of  Dose  Equivalent  1-131. 

ICRP-30  is  the  updated  reference  source 
used  in  the  power  uprate  accident  analysis 
radiological  evaluation.  All  regulatory 
acceptance  criteria  continue  to  be  met  and 
adequate  safety  margin  is  maintained. 

Revising  the  minimum  limit  for  RCS  total 
flow  from  greater  than  or  equal  to  371.400 
gpm  to  greater  than  or  equal  to  380,900  gpm 
does  not  represent  a  significant  reduction  in 
the  margin  of  safety.  The  reactor  coolant 
pumps  run  at  full  flow  and  have  a  total  flow 
capacity  greater  than  380,900  gpm.  The 
analysis  has  shovra  that  DNBR  criteria  has 
been  met  for  all  normal  operational  transients 
and  loss  of  flow  accident  scenarios. 

The  margin  of  safety  of  the  reactor  coolant 
pressure  boundary  is  maintained  under 
uprated  power  conditions.  The  design 
pressure  of  the  reactor  pressure  vessel  and 
reactor  coolant  system  will  not  be  challenged 
as  the  pressure  mitigating  systems  were 
confirmed  to  be  sufficiently  sized  to 
adequately  control  pressure  under  uprated 
power  conditions. 

The  proposed  change  revises  the  plugging 
limit  for  laser  welded  sleeves  from  40%  to 
38.7%  of  nominal  wall  thickness.  The 
analysis  performed  in  support  of  the  power 
uprate  effort,  indicated  that  it  is  necessary  to 
remove  steam  generator  (SG)  tubes  with  laser 
welded  sleeves  from  service  upon 
discovering  an  imperfection  depth  of  38.7% 
wall  thickness  to  ensure  the  structural 
integrity  of  SG  tubes  which  have  been 
sleeved  thereby  precluding  the  occurrence  of 
an  SG  tube  rupture  of  sleeved  tubes  under  all 
operating  conditions.  The  previous  laser 
welded  sleeve  plugging  limit  was  based  on 
an  analysis  that  used  lower  tolerance  limit 
material  strength  values.  The  new  analysis 
methodology,  required  for  laser  welded 
sleeves,  uses  minimum  strength  properties 


from  the  American  Society  of  Mechanical 
Engineers  Code.  As  determined  by  the  new 
analysis,  reducing  the  plugging  limit  from 
40%  to  38.7%  maintains  a  comparable 
margin  of  safety  to  the  previous  analysis. 

Reanalysis  of  containmerrt  structural 
integrity  under  Design  Basis  .Occident  (DBA) 
conditions  indicated  that  the  safety  margin 
improved,  even  though  the  mass  and  energy 
release  due  to  a  LOCA  under  uprated  power 
conditions  increases.  Based  on  new  and 
improved  analytical  methodologies.  P.,  the 
peak  calculated  containment  internal 
pressure  for  the  design  basis  LOCA,  is  42.8 
psig  as  compared  to  the  current  value  of  47.8 
psig  for  Unit  1;  and  is  38.4  psig  as  compared 
to  the  current  value  of  44.4  psig  for  Unit  2, 
for  both  Byron  Station  and  Braidwood 
Station. 

Radiological  consequences  of  the  following 
accidents  were  reviewed:  Main  Steamline 
Break,  Locked  Reactor  Coolant  Pump  (RCP) 
Rotor,  Locked  RCP  Rotor  with  Power- 
Operated  Relief  Valve  Failure,  Rod  Ejection, 
Small  Line  Break  Outside  Containment. 
Steam  Generator  Tube  Rupture,  Large  Break 
Loss  of  Coolant  Accident.  Small  Break  Loss 
of  Coolant  Accident,  Waste  Gas  Decay  Tank 
Rupture,  Liquid  Waste  Tank  Failure,  and 
Fuel  Hemdling  Accident.  The  resultant 
radiological  consequences  for  each  of  these 
accidents  did  not  show  a  significant  change 
due  to  uprated  power  conditions  and  10  CFR 
100  limits  continue  to  be  met. 

The  analyses  supporting  the  power  uprate 
program  have  demonstrated  that  all  systems 
and  components  are  capable  of  safely 
operating  at  uprated  power  conditions.  All 
design  basis  accident  acceptance  criteria  will 
continue  to  be  met.  Therefore,  it  is  concluded 
that  the  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
Genera]  Coimsel,  Commonwealth 
Edison  Company,  P.O.  Box  767. 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant 

Date  of  amendment  request:  July  7, 
2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
new  license  condition  which  would 
approve  the  License  Termination  Plan 
dated  July  7,  2000,  and  allow  the 
licensee  to  make  changes  to  the 
approved  License  Termination  Plan 
without  prior  Nuclear  Regulatory 
Commission  (NRC)  approval  if  certain 
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criteria  specified  in  the  license 
condition  are  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

CYAPCO  has  reviewed  the  proposed 
change  to  the  Operating  License  in 
accordance  with  the  requirements  of  10  CFR 
50.92,  "Issuance  of  Amendment,"  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  proposed  change  does  not  involve  an 
SHC  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Currently,  the  bounding  airborne 
radioactivity  event  given  in  the  Haddam 
Neck  Plant  UFSAR  [Updated  Final  Safety 
Analysis  Report]  is  the  resin  container 
accident.  Whereas  previously  doses 
associated  with  gaseous  waste  system 
accidents  would  have  bounded  those 
associated  with  solid  waste  system  failures, 
the  small  amount  of  radioactivity  contained 
within  the  gaseous  radioactive  waste  system 
with  the  plant  in  the  permanently  defueled 
condition  results  in  this  system's  failure  no 
longer  being  bounding.  The  curie  content  of 
the  resin  container  was  based  on  the  actual 
radioactivity  inventory  collected  on  the  resin 
from  the  reactor  coolant  system 
decontamination.  This  corresponded  to 
approximately  90%  of  the  I^C  Class  C  burial 
limits.  Consistent  with  NUREG-0782  for  a 
resin  fire,  one  percent  of  the  activity  of  the 
container  was  assumed  to  be  released  to  the 
environment.  The  1%  bounds  the  potential 
airborne  release  fraction  from  various  resin 
incidents,  such  as  an  exothermic  reaction 
during  dewatering.  dropping  of  a  high 
integrity  container,  or  a  resin  spill.  Other 
airborne  particulate  radwaste  or  radioactive 
material  accidents  considered  in  the  UFSAR 
but  bounded  by  the  resin  container  fire  are 
as  follows: 

•  a  fire  in  the  radwaste  storage  facility, 

•  a  drop  of  a  component  (e.g.,  steam 
generator,  reactor  vessel,  or  heat  exchanger) 
being  removed  from  the  site, 

•  a  van  of  radioactive  waste  materials 
consumed  by  a  fire  while  stored  in  the  yard 
area  on-site, 

•  a  radiological  HEPA  [High-Efficiency 
Particulate  Air)  filter  rupture, 

•  segmentation  of  components  or 
structures  during  loss  of  local  engineering 
controls, 

•  an  oxyacetylene  tank  explosion,  or 

•  an  explosion  of  liquid  propane  gas 
leaked  from  a  front-end  loader. 

The  UFSAR  also  discusses  a  fuel  handling 
accident  in  the  fuel  building,  involving  the 
drop  of  a  spent  fuel  assembly  onto  the  fuel 
racks.  The  postulated  drop  assumes  the 
rupture  of  all  fuel  rods  in  the  associated 
assembly.  The  probability  or  consequences  of 
this  accident  would  not  be  increased  during 
any  future  fuel  transfer  operations  in  the 
spent  fuel  pool  related  to  decommissioning. 


Transfer  of  the  spent  fuel  to  canisters  for  dry 
cask  storage  will  involve  additional 
restrictions  contained  in  the  cask  certificate 
of  compliance  in  order  to  maintain 
decommissioning  activities  within  the 
assumption  and  consequences  of  the  fuel 
handling  accident. 

The  requested  license  amendment  is 
consistent  with  plant  activities  described  in 
the  Post  Shutdown  Decommissioning 
Activities  Report  (PSDAR)  and  the  HNP 
[Haddam  Neck  Plant]  Decommissioning 
UFSAR.  Accordingly,  no  systems,  structures, 
or  components  that  could  initiate  the 
previously  evaluated  accidents  or  are 
required  to  mitigate  these  accident  are 
adversely  affected  by  this  proposed  change. 
Therefore,  the  proposed  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Accident  analyses  related  to 
decommissioning  activities  are  addressed  in 
the  UFSAR.  The  requested  license 
amendment  is  consistent  with  the  plant 
activities  described  in  the  HNP 
Decommissioning  UFSAR  and  the  PSDAR. 
Thus,  the  proposed  change  does  not  affect 
plant  systems,  structures,  or  components  in 
a  way  not  previously  evaluated.  No  new 
failure  mechanisms  will  be  created  by  this 
activity,  and  the  proposed  activity  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  those  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  License  Termination  Plan  (LTP)  is  a 
plan  for  demonstrating  compliance  with  the 
radiological  criteria  for  license  termination  as 
provided  in  10  CFR  20.1402.  The  margin  of 
safety  defined  in  the  statements  of 
consideration  for  the  final  rule  on  the 
Radiological  Criteria  for  License  Termination 
is  described  as  the  margin  between  the  100 
mrem/yr  public  dose  limit  established  in  10 
CFR  20. 1301  for  licensed  operation  and  the 
25  mrem/yr  dose  limit  to  the  average  member 
of  the  critical  group  at  a  site  considered 
acceptable  for  unrestricted  use  (one  of  the 
criteria  of  10  CFR  20.1402).  This  margin  of 
safety  accounts  for  the  potential  effect  of 
multiple  sources  of  radiation  exposure  to  the 
critical  group.  Since  the  License  Termination 
Plan  was  designed  to  comply  with  the 
radiological  criteria  for  license  termination 
for  unrestricted  use,  the  LTP  supports  this 
margin  of  safety. 

In  addition,  the  LTP  provides  the 
methodologies  and  criteria  that  will  be  used 
to  perform  remediation  activities  of  residual 
radioactivity  to  demonstrate  compliance  with 
the  ALARA  (as  low  as  reasonably  achievable] 
criterion  of  10  CFR  20.1402. 

Additionally,  the  LTP  was  designed  with 
recognition  that  (a)  the  methods  in 
MARSSLM  (Multi-Agency  Radiation  Survey 
and  Site  Investigation  Manual)  and  (b)  the 
building  surface  contamination  levels  are  not 
directly  applicable  to  use  with  complex 
nonstructural  components.  Therefore,  the 
LTP  states  that  nonstructural  components 
remaining  in  buildings  [e.g..  pumps,  heat 


exchangers,  etc.)  will  be  evaluated  against  the 
criteria  of  RG  [Regulatory  Guide]  1.86  to 
determine  if  the  components  can  be  released 
for  unrestricted  use.  The  LTP  also  states  that 
materials,  surveyed  and  evaluated  as  a  part 
of  normal  decommissioning  activities  and 
prior  to  implementation  of  the  final  status 
survey,  will  be  surveyed  for  release  using 
current  site  procedures  to  demonstrate 
compliance  with  the  "no  detectable"  criteria. 
Such  materials  that  do  not  pass  these  criteria 
will  be  controlled  as  contaminated. 

Also,  as  previously  discussed,  the 
bounding  accident  for  decommissioning  is 
the  resin  container  accident.  Since  the 
bounding  decommissioning  accident  results 
in  more  airborne  radioactivity  than  can  be 
released  from  other  decommissioning  events, 
the  margin  of  safety  associated  with  the 
consequences  of  decommissioning  accidents 
is  not  reduced  by  this  activity. 

Thus,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Robert  K. 
Gad.  Ill,  Ropes  &  Gray,  One 
International  Plaza.  Boston, 
Massachusetts  02110-2624. 

NRC  Section  Chief:  Michael  T. 
Masnik. 

Energy  Northwest,  Docket  No.  50-397, 
WNP-2,  Benton  County,  Washington 

Date  of  amendment  request: 
November  2.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  WNP-2  Technical  Specifications 
(TS)  to  incorporate  long-term  power 
stability  solution  requirements.  The 
proposed  changes  reflect:  (1)  The 
addition  of  a  new  TS  Section  3.3.1.3, 
"Oscillation  Power  Range  Monitoring 
(OPRM)  Instrumentation."  (2)  a  revision 
to  TS  Section  3.4.1.  "Recirculation 
Loops  Operating."  to  remove  monitoring 
specifications  that  would  no  longer  be 
necessary  upon  activation  of  the 
automatic  OPRM  instrumentation,  and 
(3)  a  revision  to  TS  5.6.5  to  include  in 
the  Core  Operating  Limits  Report 
(COLR)  the  applicable  operating  limits 
for  the  OPRMs.  and  also  reference  the 
topical  report  which  describes  the 
analytical  methods  used  to  determine 
the  setpoint  values  for  the  OPRM. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  specifies  limiting 
conditions  for  operation,  required  actions 
and  surveillance  requirements  for  the  OPRM 
system  and  allows  operation  in  regions  of  the 
power-to-flow  map  currently  restricted  by  the 
requirements  of  interim  corrective  actions 
(ICAs)  and  certain  limiting  conditions  of 
operation  of  Technical  Specification  3.4.1. 
The  restrictions  of  the  ICAs  and  Technical 
Specification  3.4.1  were  imposed  to  ensure 
adequate  capability  to  detect  and  suppress 
conditions  consistent  with  the  onset  of 
thermal-hydraulic  oscillations  that  may 
develop  into  a  thermal-hydraulic  instability 
event.  A  thermal-hydraulic  instability  event 
has  the  potential  to  challenge  the  minimum 
critical  power  ratio  (MCPR)  safety  limit.  The 
OPRM  system  can  automatically  detect  and 
suppress  conditions  necessary  for  thermal- 
hydraulic  instability.  With  the  installation  of 
the  OPRM  system,  the  restrictions  of  the  ICAs 
and  Technical  Specification  3.4.1  are  no 
longer  required  to  prevent  a  potential 
challenge  to  the  MCPR  safety  limit  during  an 
anticipated  instability  event. 

The  probability  of  a  thermal-hydraulic 
event  is  dependent  on  power-to-flow 
conditions  such  that  only  during  operation 
inside  specific  regions  of  the  power-to-flow 
map,  in  combination  with  power  shape  and 
inlet  enthalpy  conditions,  can  the  occurrence 
of  an  instability  event  be  postulated  to  occur. 
Operation  in  these  regions  may  increase  the 
probability  that  operation  with  conditions 
necessary  for  a  thermal-hydraulic  instability 
can  occur.  When  the  OPRM  system  is 
operable,  conditions  consistent  with  the 
imminent  onset  of  oscillations  are 
automatically  detected  and  the  conditions 
necessary  for  oscillations  are  suppressed, 
which  decreases  the  probability  of  an 
instability  event.  In  the  event  the  trip 
capability  of  the  OPRM  is  not  maintained, 
the  proposed  change  limits  the  period  of  time 
before  an  alternate  method  to  detect  and 
suppress  thermal-hydraulic  oscillations  is 
required.  The  probability  of  a  thermal- 
hydraulic  instability  event  may  be  increased 
during  the  limited  period  of  time  that 
operation  is  allowed  at  conditions  otherwise 
requiring  the  trip  capability  of  the  OPRM  to 
be  maintained.  However,  since  the  duration 
of  this  period  of  time  is  limited,  the  increase 
in  the  probability  of  a  thermal-hydraulic 
instability  event  is  not  significant. 

The  proposed  change  requires  the  OPRM 
system  to  be  operable  and,  thereby,  ensures 
mitigation  of  thermal-hydraulic  instability 
events  with  a  potential  to  challenge  the 
MCPR  safety  limit  when  initiated  from 
anticipated  conditions,  by  detection  of  the 
onset  of  oscillations  and  actuation  of  an  RPS 
(reactor  protection  system]  trip  signal.  The 
OPRM  also  provides  the  capability  of  an  RPS 
trip  being  generated  for  thermal-hydraulic 
instability  events  initiated  fixjm 
unanticipated,  but  postulated  conditions. 
These  mitigating  capabilities  of  the  OPRM 
system  will  become  available  as  a  result  of 
the  proposed  change  and  have  the  potential 
to  reduce  the  consequences  of  anticipated 
and  postulated  thermal-hydraulic  instability 


events.  The  OPRM  installation  has  been 
evfiluated  and  does  not  alter  the  function  or 
capability  of  any  other  installed  equipment 
such  as  the  average  power  range  monitoring 
(APRM)  system  or  the  RPS  to  mitigate  the 
consequences  of  postulated  events. 
Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fit)m  any  accident  previously 
evaluated. 

The  proposed  change  specifies  limiting 
conditions  for  operation,  required  actions 
and  surveillance  requirements  of  the  OPRM 
system  and  allows  operation  in  regions  of  the 
power-to-flow  map  currently  restricted  by  the 
requirements  of  ICAs  and  Technical 
Specification  3.4.1.  The  OPRM  system  uses 
input  signals  shared  with  APRM  and  rod 
block  functions  to  monitor  core  conditions 
and  generate  an  RPS  trip  when  required. 
Quality  requirements  for  software  design, 
testing,  implementation  and  module  self- 
testing  of  the  OPRM  system  provide 
assurance  that  no  new  equipment 
malfunctions  due  to  software  errors  are 
created.  The  design  of  the  OPRM  system  also 
ensures  that  neither  operation  nor 
malfunction  of  the  OPRM  system  will 
adversely  impact  the  operation  of  other 
systems  and  no  accident  or  equipment 
malfunction  of  these  other  systems  could 
cause  the  OPRM  system  to  malfunction  or 
cause  a  different  kind  of  accident. 

Operation  in  regions  currently  restricted  by 
the  requirements  of  ICAs  and  Technical 
Specification  3.4.1  is  within  the  nominal 
operating  domain  and  ranges  of  plant 
systems  and  components,  and  within  the 
range  for  which  postulated  equipment  and 
accidents  have  been  previously  evaluated. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &t)m  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  specifies  limiting 
conditions  for  operation,  required  actions 
and  surveillance  requirements  of  the  OPRM 
system  and  allows  operation  in  regions  of  the 
power-to-flow  map  currently  restricted  by  the 
requirements  of  ICAs  and  Technical 
Specification  3.4.1. 

The  OPRM  system  monitors  small  groups 
of  LPRM  [local  power  range  monitor]  signals 
for  indication  of  local  variations  of  core 
power  consistent  with  thermal-hydraulic 
oscillations  and  generates  an  RPS  trip  when 
conditions  consistent  with  the  onset  of 
oscillations  are  detected.  An  unmitigated 
thermal-hydraulic  instability  event  has  the 
potential  to  result  in  a  challenge  to  the  MCPR 
(minimum  critical  power  ratio]  safety  limit. 
The  OPRM  system  provides  the  capability  to 
automatically  detect  and  suppress  conditions 
which  might  result  in  a  thermal-hydraulic 
instability  event  and,  thereby,  maintains  the 
margin  of  safety  by  providing  automatic 
protection  for  the  MCPR  safety  limit  while 
significantly  reducing  the  burden  on  the 


control  room  operators.  In  the  event  the  trip 
capability  of  the  OPRM  is  not  maintained, 
the  proposed  change  limits  the  period  of  time 
before  an  alternate  method  to  detect  and 
suppress  thermal-hydraulic  oscillation  is 
required.  The  alternate  method  to  detect  and 
suppress  oscillations  would  be  comparable  to 
current  actions  required  by  the  interim 
corrective  actions  and  no  significant 
reduction  in  the  margin  of  safety  would 
result  in  the  event  that  an  unmitigated 
instability  event  occurred. 

Operation  in  regions  currently  restricted  by 
the  requirements  of  ICAs  and  Technical 
Specification  3.4.1  is  within  the  nominal 
operating  domain  and  ranges  of  plant 
systems  and  components,  and  within  the 
range  assumed  for  initial  conditions 
considered  in  the  analysis  of  anticipated 
operational  occurrences  and  postulated 
accidents. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Entergy  Operations.  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  August 
29.  2000. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Arkansas 
Nuclear  One.  Unit  1  (ANO-l)  Technical 
Specifications  (TS)  provide  for  the  use 
of  an  Alternate  Repair  Criteria  (ARC)  for 
steam  generator  tubes  with  indications 
of  outer  diameter  intergranular  attack 
(ODIGA)  within  the  upper  tube  sheet 
region  of  the  once-through  steam 
generators  (OTSGs).  Amendment  202  to 
the  ANO-l  TS  dated  October  4.  1999. 
allowed  the  ARC  for  ODIGA  indications 
only  during  Operating  Cycle  16  at 
ANO-l .  The  proposed  change  would 
allow  continued  operation  beyond  Cycle 
16  for  ANO-l  with  OTSG  tubes  that 
have  ODIGA  indications  that  are  located 
in  a  defined  area  of  the  upper  tube 
sheet. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  criteria  in  10  CFR 
50.92(c).  A  discussion  of  these  criteria  as 
they  relate  to  this  amendment  request 
follows: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  purpose  of  the  periodic  surveillance 
performed  on  the  OTSGs  in  accordance  with 
ANO-1  Technical  Specification  (TS)  4.18  is 
to  ensure  that  the  structural  integrity  of  this 
portion  of  the  reactor  coolant  system  will  be 
maintained.  The  TS  plugging  limit  of  40%  of 
the  nominal  tube  wall  thickness  requires 
tubes  to  be  repaired  or  removed  firom  service 
because  the  tube  may  become  unserviceable 
prior  to  the  next  inspection.  Unserviceable  is 
defined  in  the  TS  as  the  condition  of  a  tube 
if  it  leaks  or  contains  a  defect  large  enough 
to  affect  its  structural  integrity  in  the  event 
of  an  operating  basis  earthquake,  a  loss-of- 
coolant  accident,  or  a  steam  line  or  feedwater 
line  break.  The  proposed  TS  change  allows 
OTSG  tubes  with  ODIGA  indications 
contained  within  a  defined  area  of  the  UTS 
[upper  tube  sheet]  to  remain  in  service  with 
existing  degradation  exceeding  the  existing 
40%  through-wall  (TW)  plugging  limit. 

Extensive  testing  and  plant  experience  has 
illustrated  that  ODIGA  flaws  confined  to  this 
area  within  the  OTSG  will  not  result  in  tube 
burst  and  tube  leakage  is  unlikely.  Therefore, 
allowing  ODIGA  flaws  in  this  specific  region 
to  remain  in  service  will  not  alter  the 
conditions  assumed  in  the  current  ANO-1 
accident  analysis  for  OTSG  tube  ^lures 
under  postulated  accident  conditions.  In 
addition,  the  condition  of  the  OTSG  tubes  in 
this  region  are  monitored  during  regular 
inspection  intervals  to  assess  for  evidence  of 
growth.  Any  growth  noted  will  be  addressed 
through  testing  and  the  operational 
assessment.  Therefore,  ANO-1  has 
determined  that  the  identification,  testing, 
monitoring,  assessment,  and  corrective  action 
programs  provided  in  ANO  [Arkansas 
Nuclear  One]  Engineering  Report  No.  00-R- 
1005-01,  sufficiently  supports  this  change 
request. 

Application  of  the  ODIGA  alternate  repair 
criteria  will  allow  leaving  tubes  with  ODIGA 
indications  found  in  the  defined  area  of  the 
UTS  in  service  while  ensuring  safe  operation 
by  monitoring  and  assessing  the  present  and 
future  conditions  of  the  tubes.  ANO-1  has 
operated  since  1984  with  ODIGA  affected 
tubes  in  service  with  no  appreciable  effect  on 
structural  integrity  or  indications  of  tube 
leakage  from  ODIGA  sources  within  the  UTS. 
Through  the  inspection,  testing,  monitoring, 
and  assessment  program  previously 
mentioned,  and  the  on-line  leak  detection 
capabilities  available  during  plant  operation, 
continued  safe  operation  of  ANO-1  is 
reasonably  assured. 

Therefore,  the  application  of  the  ODIGA 
alternate  repair  criteria  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident 


from  any  Previously  Evaluated. 

The  implementation  of  the  ODIGA 
alternate  repair  criteria  will  not  result  in  any  - 
failure  mode  not  previously  analyzed.  The 
OTSGs  are  passive  components.  The  intent  of 
the  TS  surveillance  requirements  are  being 
met  by  these  proposed  changes  in  that 
adequate  structural  and  leak  integrity  will  be 
maintained.  Additionally,  the  proposed 
change  does  not  introduce  any  new  modes  of 
plant  operation. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  application  of  an  alternate  repair 
criteria  for  ODIGA  provides  adequate 
assurance  with  margin  that  ANO-1  steam 
generator  tubes  will  retain  their  integrity 
under  normal  and  accident  conditions.  The 
structural  requirements  of  ODIGA  affected 
tubes  have  been  evaluated  satisfactorily  and 
meet  or  exceed  regulatory  requirements. 
Leakage  rates  for  these  tubes  within  the 
defined  region  of  the  upper  tubesheet  are 
essentially  zero  and  are  reasonably  assured  to 
remain  within  the  assumptions  of  the 
accident  analysis  by  proper  application  of  the 
ODIGA  alternate  repair  criteria  program. 
Assuming  high  differential  pressures 
following  an  ATWS  [Anticipated  Transient 
Without  Scram]  or  MSLB  [Main  Steam  Line 
Break],  if  the  ODIGA  patches  leak,  the 
leakage  would  be  less  than  the  normal 
makeup  capacity  of  the  reactor  coolant 
system.  Since  no  appreciable  impact  is 
evidenced  on  the  tubes  structural  integrity  or 
its  resulting  leak  rate,  the  margin  to  safety 
remains  effectively  unaltered. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
marein  of  safety. 

Tne  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Aikansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request: 
September  28,  2000. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Arkansas 
Nuclear  One,  Unit  1  (ANO-1)  technical 
specifications  revise  the  safety-related 
4160  Volt  (V)  bus  loss-of- voltage  and 
480  V  bus  degraded  voltage  relay 
allowable  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  amendment  request 
follows: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  two  4160  V  vital  bus  loss-of-voltage 
protection  relays  that  are  provided  on  each 
of  the  4160  V  safety  buses  act  to  mitigate  the 
consequences  of  an  accident  by  detecting  a 
loss  of  voltage,  isolating  the  safety  buses, 
initiating  load  shedding  schemes,  and 
starting  the  associated  emergency  diesel 
generator  (EDG).  The  safety  function  of  the 
relays  is  unchanged  by  the  proposed  setpoint 
revisions.  The  revised  settings  for  the  loss-of- 
voltage  protection  relays  will  continue  to 
provide  the  safety  function  with  no 
appreciable  additional  time  delay.  The 
proposed  time  delays  are  within  those 
assumed  in  the  ANO-1  safety  analyses. 
Additionally,  the  lower  voltage  settings  will 
aid  in  preventing  uiuiecessary  isolation  bom 
the  off-site  power  sources,  which  in  tiun  will 
reduce  the  probability  of  a  loss  of  ofT-site 
power  to  the  unit  due  to  off-site  power 
system  transients.  Since  the  proposed  change 
does  not  adversely  impact  the  mitigating 
function  of  the  relays,  the  consequences  of  an 
accident  previously  evaluated  remains 
unchanged. 

The  two  degraded  voltage  protection  relays 
that  are  provided  on  each  of  the  480  V  safety 
buses  act  to  mitigate  the  consequences  of  an 
accident  by  detecting  a  sustained 
undervoltage  condition,  isolating  the  safety 
buses  from  offsite  power,  and  starting  the 
associated  EDG.  This  safety  function  is 
unchanged  by  the  proposed  setpoint 
revisions.  The  revised  settings  for  the 
degraded  voltage  protection  relays  will 
continue  to  provide  the  safety  function  of 
protecting  the  associated  Class  IE  equipment 
from  the  effects  of  a  low  voltage  condition. 
There  is  no  proposed  change  to  the  existing 
timer  setting  and  the  time  delays  remain 
within  those  assumed  in  the  ANO-1  safety 
analyses.  Additionally,  the  revised  allowable 
voltage  settings  will  not  result  in  any 
unnecessary  isolation  from  the  off-site  power 
sources.  Since  the  proposed  change  does  not 
adversely  impact  the  mitigating  function  of 
the  relays,  the  consequences  of  an  accident 
previously  evaluated  remains  unchanged. 

The  ANO-1  technical  specifications  will 
continue  to  require  the  4160  V  bus  loss-of- 
voltage  functions  and  480  V  bus  degraded 
voltage  functions  to  be  surveillance  tested  at 
their  present  frequency  without  changing  the 
modes  in  which  the  surveillance  is  required 
or  the  modes  of  applicability  for  these 
components.  The  technical  specifications 
will  continue  to  require  the  same  actions  as 
currently  exist  for  the  inoperability  of  one  or 
more  of  the  4160  V  bus  loss-of-vultage 
channels  or  the  480  V  bus  degraded  voltage 
channels. 


Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident 
from  any  Previously  Evaluated. 

The  proposed  change  introduces  no  new 
modes  of  plant  operation  or  new  plant 
configuration  that  could  lead  to  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  being  introduced.  The 
4160  V  vital  bus  loss-of-voltage  protection 
relays  are  required  to  operate  following  a 
complete  loss  of  off-site  power  to  initiate  the 
bus  power  source  transfer  to  on-site  power. 
I.e.,  the  EDGs,  to  prevent  a  loss  of  all  AC 
power.  Likewise,  the  480  V  bus  degraded 
voltage  relays  are  required  to  operate  upon 
detection  of  a  sustained  undervoltage 
condition  to  protect  the  Class  IE  components 
from  damage  from  low  voltage  by  initiating 
transfer  of  the  4160  V  safety  bus  power 
source  to  the  EDG.  These  safety  hinctions  are 
unchanged  by  the  proposed  setpoint 
revisions,  and  the  proposed  setpoints 
continue  to  provide  the  required  actions 
consistent  with  the  ANO-1  safety  analysis. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &X)m  any  previously  evaluated. 
Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  two  undervoltage  relays  located  on 
each  4160  V  safety  bus  are  provided  to  detect 
loss-of-voltage,  isolate  the  safety  buses, 
initiate  load  shedding,  and  start  the  EDGs. 
The  two  undervoltage  relays  located  on  each 
480  V  safety  bus  are  provided  to  detect 
sustained  undervoltage,  isolate  the  safety 
buses,  and  start  the  EDGs.  These  safety 
functions  are  unchanged  by  the  proposed 
setpoint  revisions.  The  proposed  changes  to 
the  allowable  values  for  both  loss-of-voltage 
and  degraded  voltage  relays  incorporate 
channel  uncertainties  and  calibration 
tolerances,  while  fully  meeting  their  required 
safety  functions  of  loss-of-voltage  and 
degraded  voltage  protection  without  resulting 
in  undesired  tripping  of  the  offsite  power 
source. 

The  lower  loss-of-voltage  values  do  not 
affect  the  margin  of  safety  since  there  is  no 
appreciable  time  difference  in  reaching  the 
lower  setpoints  during  a  loss-of-voltage 
event.  The  maximum  proposed  time  delay 
allowable  value  with  the  minimum  loss-of- 
voltage  relay  allowable  value  is  within  that 
used  in  the  ANO-1  safety  analysis.  The 
revised  allowable  values  for  the  loss-of- 
voltage  relays  will  continue  to  provide  the 
safety  function  with  no  appreciable 
additional  time  delay.  Additionally,  the 
lower  voltage  settings  will  help  to  prevent 
unnecessary  isolation  from  the  off-site  power 
sources  due  to  off-site  perturbations  in  the 
electrical  grid,  and  thus  contribute  to 
increasing  the  margin  of  safety.  Also,  the 
slightly  higher  range  of  allowable  values  for 
the  degraded  voltage  settings  allows 
enhanced  protection  of  the  Class  IE 
components,  but  does  not  result  in  undesired 
tripping  of  the  offsite  power  source  for  the 
analyzed  grid  minimum  normal  condition. 
The  degraded  voltage  relays,  therefore,  also 


act  tc  contribute  to  an  increased  margin  of 
safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations,  Inc.  has  determined  that  the 
requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

.(4ttomey/or /icensee.- Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NBC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request: 
September  28,  2000. 

Description  of  amendment  request: 
The  proposed  changes  to  Arkansas 
Nuclear  One,  Unit  1  (ANO-1). 
Technical  Specifications  (TS)  provide 
for  the  implementation  of  a  revised 
reroll  repair  process  for  ANO-1  Once- 
Through  Steam  Generators  (OTSG).  The 
current  TSs  limit  application  of  the 
reroll  repair  process  to  repair  tubes  with 
defects  in  the  upper  tubesheet  area  only, 
using  a  1  inch  roll  length,  and  allow  the 
reroll  repair  process  to  be  performed 
only  once  per  steam  generator  tube.  The 
requested  amendment  would  allow  the 
reroll  repair  process  to  be  used  multiple 
times  for  a  single  tube  and  would  allow 
the  repairs  in  both  the  upper  and  lower 
tubesheets. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  criteria  in  10  CFR 
50.92(c). 

OTSG  tubesheet  areas  where  reroll 
installation  is  excluded  are  specified  in 
Appendix  A  of  topical  report  BAW-2303P, 
Revision  4  [A  non-proprietary  version  of  the 
report,  BAW-2303NP,  Revision  4,  "OTSG 
Repair  Roll  Qualification  Report,"  was 
submitted  on  October  26,  2000.].  The 
following  discussion  applies  to  areas  of  the 
OTSG  tubesheets  where  installation  of  reroll 
repairs  is  permitted: 
Criterion  1 — Does  Not  Involve  a  Significant 


Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

Two  types  of  repair  rolls  have  been 
developed  for  installation  in  the  OTSGs,  a 
single  1-incb  roll  expansion  and  an 
overlapping  roll  consisting  of  two  1-inch  roll 
expansions.  The  overlapping  roll  provides  a 
minimum  of  l*/6  inch  effective  roll 
expansion.  There  is  an  additional  V4-inch  roll 
transition  region  on  each  end  of  the  roll 
expansion  and  a  new  leak-limiting  pressure 
boundary  is  created  by  the  repair  roll. 
Applicable  OTSG  transient  conditions  were 
evaJuated  to  develop  a  set  of  boimding  test 
conditions  for  application  to  both  types  of 
repair  rolls.  Testing  included  examination  of 
the  effects  of  crevice  deposits,  cyclic  loading, 
tube  yield  strength,  differential  dilations, 
axial  loads  and  internal  pressure. 

Test  results  conclude  that  the  single  1-inch 
minimum  repair  roll  is  structurally  adequate 
to  prevent  tube  slip  during  all  non-faulted 
operating  transients.  A  small  amount  of 
slippage  is  acceptable  provided  the  tube  does 
not  slip  out  of  the  tubesheet  and  tube  bow 
due  to  p>ost-faulted  transient  heatup  does  not 
result  in  tube  failure.  Exclusion  areas  are 
established  in  the  tubesheets  to  provide 
assurance  that  tube  will  not  slip  out  of  the 
tubesheet .  The  I*/*  inch  minimum 
overlapping  roll  is  structiually  acceptable 
based  on  the  bounding  evaluation  of  the 
single  1-inch  repair  roll. 

Bounding  leak  rates  are  applied  based  on 
tubesheet  depth  and  radial  position.  A  post- 
slip  leak  rate  is  applied  to  any  location  where 
there  is  potential  for  repair  roll  slip  during 
a  postulated  accident.  The  bounding  leak 
rates  are  very  conservative  because  the 
leakage  is  based  on  test  samples  with  a  full 
circumferential  sever  outboard  of  the  repair 
roll.  The  majority  of  the  degradation  in  the 
tubesheets  is  comprised  of  short,  axial  cracks 
for  which  the  leakage  would  tie  much  less 
under  axial  tensile  loads  than  for  the  tested 
severed  tube.  In  addition,  repair  rolls  will 
actually  slip  only  if  the  tube  is  severed 
outboard  of  the  repair  roll.  Since  the  majority 
of  the  degradation  in  the  region  of  the  roll 
joints  has  been  identified  as  small  axial 
cracks,  the  probability  of  the  repiair  roll 
maintaining  structural  integrity  is  very  high 
and  the  potential  for  a  joint  to  slip  is  very 
low.  The  leakage  from  each  repair  roll  that 
serves  as  a  pressure  boundeuy  is  added  to  the 
leakage  fit)m  all  other  sources  and  the  total 
leakage  must  be  within  current  accident 
analysis  limits. 

The  application  of  the  reroll  repair  process 
as  described  in  topical  report  BAW-2303P, 
Revision  4  will  not  alter  the  conditions 
assumed  in  the  current  ANO-1  accident 
analysis  for  OTSG  tut)e  failures  under 
postulated  accident  conditions.  In  addition, 
the  condition  of  the  OTSG  tubeis  in  this 
region  are  monitored  during  regular 
inspection  intervals  to  assess  for  evidence  of 
degradation.  Any  degradation  noted  will  be 
addressed  in  the  operational  assessment  and 
appropriate  actions  taken. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 
Criterion  2 — Does  Not  Create  the  Possibility 
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of  a  New  or  Different  Kind  of  Accident 
from  any  Previously  Evaluated. 

The  reroll  process  establishes  a  new 
pressure  boundary  for  the  associated  tube  in 
the  tubesheet  region  inboard  of  the  flaw.  The 
new  roll  transition  may  eventually  develop 
primary  water  stress  corrosion  cracking 
(PWSCC)  and  require  additional  repair. 
Industry  experience  with  roll  transition 
cracking  has  shown  that  PWSCC  in  roll 
transitions  are  normally  short  axial  cracks, 
with  extremely  low  leak  rates.  The  standard 
MRPC  eddy  current  inspection  during  the 
refueling  outages  have  proven  to  be 
successful  in  detecting  these  defects. 

In  the  unlikely  event  the  rerolled  tube 
failed  and  severed  completely  at  the  heel 
transition  of  the  reroll  region,  the  tube  would 
retain  engagement  in  the  tubesheet  bore, 
preventing  any  interaction  with  neighboring 
tubes.  In  this  case,  leakage  is  minimized  and 
is  well  within  the  assumed  leakage  of  the 
design  basis  tube  rupture  accident.  In 
addition,  the  possibility  of  rupturing 
multiple  steam  generator  tubes  is  unaffected. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  repair  roll  is  applicable  to  repairing 
axial,  volumetric,  or  circumferential 
indications.  Testing  was  conservatively 
performed  with  the  assumption  that  the  tube 
is  severed  at  the  heel  transition  (360  degree 
and  100%  through-wall  circumferential 
defect).  The  joint  strength  margin  (actual 
load/limiting  load)  was  calculated  for  each 
tubesheet  depth  and  radial  position  for  the 
cooldown  transient  to  ensure  margin  against 
slip  for  non-faulted  conditions.  All  locations 
showed  a  joint  strength  margin  less  than  0.65 
with  an  acceptable  margin  less  than  1.0. 

A  tube  with  degradation  can  be  kept  in 
service  through  the  use  of  the  reroll  process. 
The  new  roll  expanded  interface  created  with 
the  tubesheet  satisfies  all  of  the  necessary 
structural  and  leakage  requirements.  Since 
the  joint  is  constrained  within  the  tubesheet 
bore,  there  is  no  additional  risk  associated 
with  tube  rupture.  Therefore,  the  analyzed 
accident  scenarios  remain  bounding,  and  the 
proposed  modifications  to  the  reroll  process 
do  not  reduce  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 


FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1 ,  Lake 
County,  Ohio 

Date  of  amendment  request: 
November  9,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  requests 
fourteen  of  the  simpler,  generic 
administrative/editorial/consistency 
improvements  agreed  upon  between  the 
Nuclear  Energy  Institute  Technical 
Specification  Task  Force  (TSTF)  and  the 
NRC,  subsequent  to  the  conversion  of 
the  Perry  Technical  Specifications  to  the 
improved  Standard  Technical 
Specifications.  The  proposed 
amendment  requests  Perry-specific 
versions  of  TSTF  5.  "Delete 
Notification,  Reporting,  and  Restart 
Requirements  if  a  Safety  Limit  is 
Violated;"  TSTF  32,  "Slow/Stuck 
Control  Rod  Separation  Criteria;"  TSTF 
38,  "Revise  Visual  Surveillance  of 
Batteries  to  Specify  Inspection  is  for 
Performance  Degradation;"  TSTF  52, 
"Implement  10  CFR  Part  50,  Appendix 
J,  Option  B;"  TSTF  65,  "Use  of  Generic 
Titles  for  Utility  Positions;"  TSTF  104, 
"Relocate  to  the  Bases  the  Discussion  of 
Exceptions  to  Limiting  Condition  for 
Operation  (LCO)  3.0.4;"  TSTF  106, 
"Change  to  Diesel  Fuel  Oil  Testing 
Program;"  TSTF  118,  "Administrative 
Controls  Program  Exceptions;"  TSTF 
152,  "Revise  Reporting  Requirements  to 
be  Consistent  with  10  CFR  Part  20;" 
TSTF  153,  "Clarify  Exception  Notes  to 
be  Consistent  with  the  Requirement 
being  Excepted;"  TSTF  166,  "Correct 
Inconsistency  between  LCO  3.0.6  and 
the  Safety  Functional  Determination 
Program  (SFDP)  Regarding  Performance 
of  an  Evaluation;"  TSTF  258,  "Changes 
to  Section  5.0,  Administrative 
Controls;"  TSTF  278,  "Battery  Cell 
Parameters  (LCO  3.8.6)  includes  more 
than  Table  3.8.6-1  Limits;"  and  TSTF 
279,  "Remove  the  Words  'Including 
Applicable  Supports'  fi-om  the 
Description  of  the  Inservice  Testing 
Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  involve  reformatting 
and  rewording  of  the  existing  Technical 
Specifications  to  be  consistent  with 
regulations  or  other  existing  Technical 
Specifications,  or  the  changes  do  not  involve 
a  change  in  intent.  The  proposed  changes 
also  involve  Teclinical  Specification 


requirements  that  are  administrative  rather 
than  technical  in  nature.  As  such,  this  change 
does  not  affect  initiators  of  previously 
evaluated  events,  or  assumed  mitigation  of 
accident  or  transient  events.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  £m  accident  previously  evaluated. 

2.  This  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  changes  will 
not  impose  new  or  eliminate  old 
requirements  on  design  or  operation  of  the 
plant.  The  administrative  changes  also  do  not 
introduce  new  initiators  of  events.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  This  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  has  no  impact  on  any 
safety  analysis  assumptions  or  design  basis 
margins.  This  change  is  administrative  in 
nature.  The  proposed  changes  will  not 
impose  new  or  eliminate  old  requirements  on 
design  or  operation  of  the  plant.  Therefore, 
the  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

GPU  Nuclear,  Inc.,  Three  Mile  Island 
Nuclear  Station.  Unit  2,  Docket  No.  50- 
320,  Dauphine  County,  Pennsylvania 

Date  of  amendment  request:  July  25, 
2000. 

Description  of  amendment  request: 
The  proposed  technical  specifications 
change  request  (TSCR)  is  to  revise  Three 
Mile  Island  Nuclear  Generating  Station, 
Unit  2  (TMI-2),  Technical  Specification 
(TS)  Section  6.7.2  to  eliminate  a  change 
associated  with  periodic  reviews  of 
procedures.  Currently,  TS  6.7.2  states 
that  required  procedures  shall  be 
reviewed  periodically  as  required  by 
American  National  Standards  Institute 
(ANSI)  N18.7-1976  (a  biennial  review). 
This  TSCR  proposes  to  revise  the 
wording  for  TS  6.7.2  to  be  essentially 
identical  with  the  Three  Mile  Island, 
Unit  1  (TMI-1),  TS  requirements  for 
procedure  reviews,  which  states  that 


required  procedures  shall  be  revised 
periodically,  as  set  forth  in 
administrative  procedures  (currently  a 
biennial  review).  This  TSCR  would  also 
be  consistent  with  the  TMI-2  Post- 
Defueling  Monitored  Storage  (PDMS) 
Quality  Assuance  (QA)  Plan,  which 
states  that  "Procedural  documentation 
shall  be  periodically  reviewed  for 
adequacy  as  set  fordi  in  administrative 
procedures." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Applying  the  three  standards  set  forth  in 
10  CFR  50.92,  the  proposed  changes  to  the 
Technical  Specifications  involve  no 
significant  hazards  consideration.  The 
proposed  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators  or 
assumptions  are  affected.  The  proposed 
changes  have  no  effect  on  any  plant  systems. 
All  Limited  Conditions  for  PDMS  and  Safety 
Limits  specified  in  the  Technical 
Specifications  will  remain  unchanged. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  accident  conditions  or 
assumptions  are  affected.  The  proposed 
changes  do  not  alter  the  source  term, 
containment  isolation,  or  allowable 
radiological  consequences.  The  change  in 
specified  periodic  procedure  review 
requirements  will  have  no  adverse  effect  on 
any  plant  system. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &x)m  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes.  The 
proposed  changes  have  no  direct  effect  on 
any  plant  systems.  The  changes  do  not  affect 
any  system  functional  requirements,  plant 
maintenance,  or  operability  requirements. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety  because  the  proposed 
changes  do  not  involve  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences.  The  proposed 
changes  have  no  direct  effect  on  any  plant 
systems. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Ti-owbridge,  2300  N  Street,  NW., 
Washington.  DC  0037. 

NRC  Section  Chief:  Michael  T. 
Masnik. 


Nuclear  Management  Company,  LLC, 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center.  Lirm  County,  Iowa 

Date  of  amendment  request:  October 
16,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  new  pressure  and 
temperature  (P/T)  curves  into  the 
Technical  Specifications.  The  reactor 
pressure  vessel  P/T  limit  curves  would 
be  updated  for  inservice  leakage  and 
hydrostatic  testing,  non-nuclear  heatup 
and  cooldown,  and  criticality. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  P/T  [pressure  and 
temperature]  limits  are  not  derived  from 
Design  Basis  Accident  (DBA)  analyses.  They 
are  prescribed  by  the  ASME  [American 
Society  of  Mechanical  Engineers]  Code  and 
10  CFR  50  Appendix  G  and  H  as  restrictions 
on  operation  to  avoid  encountering  pressure, 
temperature,  and  temperature  rate  of  change 
conditions  that  might  cause  undetected  flaws 
to  propagate  and  cause  non-ductile  failure  of 
the  reactor  coolant  pressure  boundary. 

The  changes  to  the  calculational 
methodology  for  the  P/T  limits  based  upon 
Code  Case  N-640  continue  to  provide 
adequate  margin  in  the  prevention  of  a  non- 
ductile  type  fracture  of  the  reactor  pressure 
vessel  (RPV).  The  Code  Case  was  developed 
based  upon  the  knowledge  gained  through 
yejirs  of  industry  experience.  P/T  curves 
developed  using  the  allowances  of  Code  Case 
N— 640  indeed  yield  more  operating  margin. 
However,  the  experience  gained  in  the  areas 
of  fracture  toughness  of  materials  and  pre- 
existing undetected  defects  shows  that  some 
of  the  existing  assumptions  used  for  the 
calculation  of  P/T  limits  are  unnecessarily 
conservative  and  unrealistic.  Therefore, 
providing  the  allowances  of  the  Code  Case  in 
developing  the  P/T  limit  curves  will  continue 
to  provide  adequate  protection  against  non- 
ductile  type  fractures  of  the  RPV. 

The  proposed  change  will  not  affect  any 
other  system  or  piece  of  equipment  designed 
for  the  prevention  or  mitigation  of  previously 
analyzed  events.  The  change  does  not 
adversely  affect  the  integrity  of  the  reactor 
coolant  system  such  that  its  function  in 
control  of  radiological  consequences  is 
affected. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  amendment  will 
revise  the  P/T  curves  which  are  established 
to  the  requirements  of  10  CFR  50,  Appendix 
G  to  assure  that  non-ductile  fracture  of  the 
reactor  vessel  is  prevented. 

The  proposed  change  provides  more 
operating  margin  in  the  P/T  limit  curves  for 


inservice  leakage  and  hydrostatic  pressure 
testing,  non-nuclear  heatup  and  cooldown, 
and  criticality,  with  benefits  being  primarily 
realized  during  the  pressure  tests.  The 
proposed  change  does  not  result  in  any  new 
or  unanalyzed  operation  of  any  system  or 
piece  of  equipment  important  to  safety,  and 
as  a  result,  the  possibility  of  a  new  type  event 
is  not  created. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  10  CFR  50.  Appendix  G  specifies 
fracture  toughness  requirements  to  provide 
adequate  margins  of  safety  during  operation 
over  the  service  lifetime.  The  values  of 
adjusted  reference  temperature  and  upper 
shelf  energy  are  expected  to  remain  within 
the  limits  of  Regulatory  Guide  1.99,  Revision 
2  and  Appendix  G  of  10  CFR  50  (less  than 
200  degrees  F  and  greater  than  50  ft-lbs 
respectively)  for  at  least  32  effective  full 
power  years  (EFPY)  of  operation. 

The  proposed  change  reflects  an  update  of 
P/T  curves  based  on  the  latest  ASME 
guidance.  The  revised  P/T  curves  provide 
more  operating  meu^in  and  thus,  more 
operational  flexibility  than  the  current  P/T 
curves.  With  the  increased  operational 
margin,  a  reduction  in  the  safety  margin 
results  with  respect  to  the  existing  curves. 
However,  industry  experience  since  the 
inception  of  the  P/T  limits  in  1974  confirms 
that  some  of  the  existing  methodologies  used 
to  develop  P/T  curves  are  unrealistic  and 
unnecessarily  conservative.  Accordingly, 
ASME  Code  Case  N-640  takes  into  account 
the  acquired  knowledge  and  establishes  more 
realistic  methodologies  for  the  development 
of  P/T  curves.  Therefore,  operational 
flexibility  is  gained  and  an  acceptable  margin 
of  safety  to  RPV  non-ductile  type  fracture  is 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Al  Gutterman, 
Morgan,  Lewis  &  Bockius,  1800  M 
Street,  NW.,  Washington,  DC  20036- 
5869. 

NBC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
November  29. 1999,  as  supplemented  on 
November  10,  2000. 

Description  of  amendment  request: 
The  licensee  submitted  a  proposed 
amendment  to  Kewaunee  Nuclear 
Plant's  Technical  Specifications  (TSs) 
modifying  the  TSs  to  incorporate 
requested  changes  per  Generic  Letter 
99-02,  "Laboratory  Testing  of  Nuclear- 
Grade  Activated  Charcoal,"  dated  June 
3,  1999. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  tm  accident 
previously  evaluated. 

The  Shield  Building  Ventilation,  the 
Auxiliary  Building  Ventilation,  the  Spent 
Fuel  Pool  Sweep  Systems  and  the  Control 
Room  Post  Accident  Recirculation  System 
are  not  accident  initiators.  Therefore,  the 
proposed  change  will  not  increase  the 
probability  of  an  accident.  The  purpose  of 
each  of  these  systems  is  to  mitigate  the 
consequences  of  an  accident  once  it  has 
occurred.  Based  upon  a  comparison,  the  later 
version  of  ASTM  D3803,  ASTM  D3803-89 
was  found  to  test  the  efficiency  of  the 
charcoal  material  under  more  conservative 
conditions.  By  testing  the  charcoal  absorber 
material  under  more  conservative  conditions, 
the  charcoal  will  require  replenishment 
sooner.  Therefore,  the  consequences  will  not 
be  increased. 

The  changes  to  the  basis  sections  are  to 
promote  clarity  and  uniformity.  These 
statements  were  previously  contained  in  the 
basis  section  or  clarify  which  revision  of 
Regulatory  Guide  1.52  that  should  be  used. 
This  change  provides  acceptable  guidelines 
for  the  qualification  of  replacement  charcoal 
absorbent.  Therefore,  these  changes  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  amendment  request  does  not  change 
any  component  at  the  plant.  It  is  changing 
the  testing  requirements  for  material  already 
installed.  The  material  being  tested  has  not 
changed.  By  testing  the  charcoal  material 
under  this  revised  protocol  the  material  will 
be  replaced  with  fresh  charcoal  sooner.  This 
will  ensure  the  equipment  performs  as 
described  in  the  USAR. 

The  changes  to  the  basis  sections  are  to 
promote  clarity  and  uniformity.  These 
statements  were  previously  contained  in  the 
basis  section  or  clarify  which  revision  of 
Regulatory  Guide  1.52  that  should  be  used. 
This  change  provides  acceptable  guidelines 
for  the  qualification  of  replacement  charcoal 
adsorbent.  Therefore,  these  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  6f  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  is  no  reduction  in  the  margin  of 
safety.  The  efficiency  of  the  charcoal  material 
assumed  by  the  USAR  will  not  change  as  a 
result  of  this  amendment  and  the  functioning 
of  the  system  will  not  change.  Therefore,  the 
original  margin  of  safety  is  maintained. 

The  changes  to  the  basis  sections  are  to 
promote  clarity  and  uniformity.  These 
statements  were  previously  contained  in  the 
basis  section  or  clarify  which  revision  of 
Regulatory  Guide  1 .52  that  should  be  used. 
This  change  provides  acceptable  guidelines 


for  the  qualification  of  replacement  charcoal 
adsorbent.  Therefore,  these  changes  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  October 
12,  2000, 

Description  of  amendment  request:  In 
accordance  with  10  CFR  50.59,  the 
topical  report  WPSRSEM-NP,  "Reload 
Safety  Evaluation  Methods  for 
Application  to  Kewaunee,"  Revision  3, 
is  being  submitted  for  the  staffs  review 
and  approval  since  the  licensee 
determined  the  revision  of  the  report 
involved  an  unreviewed  safety  question. 
The  topical  report  is  intended  to  be 
applicable  to  Kewaunee  reload  cycles 
after  and  including  Cycle  25,  presently 
scheduled  to  commence  in  the  fall  of 
2001.  The  topical  report  reflects: 

•  Editorial  changes,  including 
corrections  to  the  limiting  directions  of 
core  physics  parameters  and 
clarification  of  the  definition  of  core 
physics  parameters. 

•  Changes  made  to  incorporate  the 
CONTEMPT  code  for  containment 
analysis.  CONTEMPT  is  currently 
described  for  this  purpose  in  the 
Kewaunee  updated  saiety  analysis 
report  (USAR), 

•  The  adoption  of  the  GOTHIC  code 
for  containment  analysis. 

•  Changes  in  Reload  Safety 
Evaluation  Methods  due  to  Large  Break 
Loss-of-Coolant  Accident  Upper  Plenum 
Injection  Analysis. 

•  The  adoption  of  RETRAN-3D  for 
use  in  the  2D  mode  for  system  analysis. 

•  The  extension  of  the  VIPRE-01 
code  to  reflect  changes  in  fuel  design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Analysis  methods  are  not  accident 
initiators,  therefore,  changes  in  amalysis 


methods  will  not  increase  significantly  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  changed  analysis  methods  are 
conservative  and  conform  to  industry 
standards  for  analysis  methods  that  are 
applied  to  design  basis  safety  analyses. 
Benchmark  analyses  have  demonstrated  good 
agreement  between  the  changed  analysis 
methods  and  the  current  analysis  of  record 
(AOR)  methods.  The  safety  analysis  results 
using  the  changed  analysis  methods  are 
shown  to  satisfy  all  applicable  design  and 
safety  analysis  acceptance  criteria.  The 
demonstrated  adherence  to  safety  analysis 
acceptance  criteria  precludes  new  challenges 
to  components  and  systems  that  could 
adversely  affect  the  ability  of  existing 
components  and  systems  to  mitigate  the 
consequences  of  any  accident  or  adversely 
affect  the  integrity  of  any  fission  product 
barrier. 

Analysis  methods  changes  •will  not  impact 
plant  equipment  important  to  safety. 
Equipment  important  to  safety  will  continue 
to  operate  within  its  design  capabilities.  The 
analysis  methods  changes  also  do  not  affect 
the  plant  configuration  or  the  overall  plant 
performance  capabilities. 

Therefore,  the  changes  will  not  increase 
probability  or  the  consequences  of  an 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  is  a  change  to  the 
anedysis  methods,  which  are  applied  to 
Kewaunee.  Analysis  methods  are  not 
accident  initiators.  The  changed  analysis 
methods  are  applied  to  the  accidents  that  are 
the  established  design  basis  accidents  for 
Kewaunee.  Analysis  methods  changes  will 
not  impact  plant  equipment  important  to 
safety.  Equipment  important  to  safety  will 
continue  to  operate  within  its  design 
capabilities.  The  analysis  methods  changes 
also  do  not  affect  the  plant  configuration  or 
the  overall  plant  performance  capabilities. 

As  demonstrated  by  the  benchmark  reports 
the  methodologies  provide  a  more  accurate 
but  still  conservative  representation  of 
expected  plant  response  following  a  design 
basis  accident.  Since  the  new  methodologies 
are  conservative  with  respect  to  actual 
expected  plant  response  the  changes  will  not 
create  the  possibility  of  an  accident  of  a 
different  type  than  any  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  are  changes  to  the 
analysis  methods,  which  are  applied  to 
Kewaunee  design  basis  safety  analyses.  The 
revised  analysis  methods  have  been  verified 
through  benchmark  analyses  against  the 
current  Analysis  of  Record  methods.  The 
analysis  methods  are  conservative  and 
appropriate  for  application  to  Kewaunee 
design  basis  analyses.  Safety  analysis 
acceptance  criteria  are  satisfied  when  the 
changed  analysis  methods  are  applied  to  the 
Kewaunee  design  basis  safety  analyses. 
Demonstrated  adherence  to  safety  analysis 
acceptance  criteria  using  the  new  analysis 
methods  assures  that  Technical  Specification 
limits  will  be  satisfied  during  operation  with 
the  changed  analysis  methods. 


Therefore,  the  margin  of  safety  as  defined 
in  the  basis  of  any  Technical  Specification 
will  not  be  reduced  significantly  because  of 
these  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Liudner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
November  10,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  is  to  revise 
several  sections  of  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Technical 
Specifications  (TSs),  These  sections 
include  administrative  changes.  Table 
4.1-1,  and  Sections  1,0,  6.4,  and  6,10, 

Administrative  changes  are  submitted 
with  this  proposed  amendment  to 
correct  minor  typographical  errors  in 
the  Table  of  Contents  and  among  these 
changes  are  renumbering  the  index 
section  pages  and  the  addition  of 
previously  omitted  sections. 

The  proposed  changes  will  modify  TS 
Table  4,1-1,  "Minimum  Frequencies  for 
Checks,  Calibrations  and  Test  of 
Instrument  Channels,"  This  proposed 
change  will  decrease  the  calibration 
frequency  for  Turbine  First  Stage 
Pressure  to  support  KNPP's  18-month 
operating  cycle,  and  modify  the  table  to 
eliminate  a  note  that  could  lead  to  non- 
conservative  calibration  fi-equency. 

The  proposed  TS  Section  1.0, 
"Definitions,"  will  incorporate  a  line 
item  improvement  to  provide  additional 
clarification  on  channel  calibration. 

The  proposed  TS  Section  6.4, 
"Training,"  will  remove  the  title  of 
director  for  the  KNPP  training  program 
and  relocate  the  title  reference  to  the 
Operational  Quality  Assurance  Program 
Description  (OQAPD). 

The  proposed  TS  Section  6.10, 
"Record  Retention,"  will  revise  the  off- 
site  review  committee  tide. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Table  of  Con  ten  ts 

The  proposed  changes  are  administrative 
in  nature  and,  therefore,  have  no  impact  on 
accident  initiators  or  plant  equipment,  and 
thus  do  not  affect  the  probability  or 
consequences  of  an  accident, 

TS  Section  1.0,  "Definitions" 

A  calibration  will  continue  to  ensure  that 
a  channel  is  within  specification. 
Furthermore,  calibration  methodology  is  not 
an  accident  initiator.  Therefore,  the  proposed 
change  will  not  significantly  raise  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TS  Table  4.1-1 

The  proposed  change  amends  the 
calibration  interval  of  the  turbine  first  stage 
pressure  from  12  months  to  each  refueling 
cycle  to  coincide  with  KNPP's  operating 
cycle.  Calibration  frequency  would  not 
change  the  consequence  of  a  failure  of  the 
first  stage  pressure  channel.  Calibration 
frequency  is  not  an  accident  initiator. 
Therefore,  the  proposed  changes  will  not 
significantly  raise  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Additionally,  this  change  is 
consistent  with  the  turt)ine  first  stage 
pressure  calibration  frequency  stated  in  STS. 

The  proposed  changes  to  the  identified  line 
items  in  Table  4.1-1  will  require  calibration 
of  the  instruments  on  a  refueling  cycle 
interval  without  exception.  These  calibration 
frequencies  are  not  accident  initiators  and 
thus  do  not  affect  the  probability  of  an 
accident.  These  changes  are  more 
conservative  than  existing  TS  and,  therefore, 
will  not  increase  the  consequences  of  an 
accident, 

TS  Section  6.4,  "Training" 

The  proposed  change  will  not  change  the 
intent  of  the  TS.  Removing  the  title  from  the 
TS  is  administrative  in  nature  and,  therefore, 
has  no  impact  on  accident  initiators  or  plant 
equipment,  and  thus  does  not  affect  the 
probability  or  consequences  of  an  accident. 

TS  Section  6.10,  "Record  Retention" 

The  proposed  change  will  not  change  the 
intent  of  the  TS.  Changing  the  title  of  the  off- 
site  review  committee  is  administrative  in 
nature  and,  therefore,  has  no  impact  on 
accident  initiators  or  plant  equipment,  and 
thus  does  not  affect  the  probability  or 
consequences  of  an  accident, 

2,  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Table  of  Contents 

The  proposed  changes  do  not  involve 
changes  to  the  physical  plant  or  operations. 
Since  these  administrative  changes  do  not 
contribute  to  accident  initiation,  they  do  not 
produce  a  new  accident  scenario  or  produce 
a  new  type  of  equipment  malfunction.  Also, 
these  changes  do  not  alter  any  existing 
accident  scenarios;  they  do  not  affect 
equipment  or  its  operation,  and  thus,  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 


TS  Section  1.0,  "Definitions" 

The  proposed  TS  change  to  channel 
calibration  will  not  introduce  any  new 
equipment  or  result  in  existing  equipment 
functioning  differently  from  that  previously 
evaluated  in  the  USAR  or  TS.  Calibration 
will  continue  to  ensure  that  the  channel  is 
within  specification  and  capable  of 
performing  its  design  basis  function.  No  new 
accident  is  introduced  and  no  safety-related 
equipment  or  safety  functions  are  altered. 
Therefore,  the  proposed  change  does  not 
affect  any  of  the  parameters  or  conditions 
that  contribute  to  initiation  of  any  accident. 

TS  Table  4.1-1 

The  proposed  TS  change  will  not  introduce 
any  new  equipment  or  result  in  existing 
equipment  functioning  differently  irom  that 
previously  evaluated  in  the  USAR  or  TS.  The 
proposed  change  amends  the  calibration 
interval  of  the  turbine  first  stage  pressure 
from  12  months  to  each  refueling  cycle  to 
coincide  with  KNPP's  operating  cycle. 
Performing  the  surveillance  during  refueling 
will  decrease  the  likelihood  for  an  induced 
transient.  Expanding  the  calibration 
frequency  will  not  affect  the  performance  of 
the  first  stage  pressure  channel.  A  review  of 
turbine  first  stage  pressure  calibration  results 
for  the  last  three  years  concluded  no 
adjustment  of  the  instrument  was  necessary 
due  to  little  or  no  drift.  Furthermore,  similar 
transmitters  already  calibrated  on  a  refueling 
basis  have  remained  within  acceptable  limits. 
These  results  indicate  stable  instrument 
performance  to  support  extending  calibration 
frequency  from  12  months  to  each  refueling 
cycle. 

The  proposed  changes  will  ensure  that  the 
affected  channels  are  calibrated  on  a 
refueling  basis.  These  changes  will  not 
introduce  any  new  equipment  or  result  in 
existing  equipment  functioning  differently 
from  that  previously  evaluated  in  the  USAR 
or  TS.  No  new  accident  is  introduced  and  no 
safety-related  equipment  or  safety  functions 
are  altered.  The  proposed  changes  do  not 
affect  any  of  the  parameters  or  conditions 
that  contribute  to  initiation  of  any  accident. 

TS  Section  6.4,  "Training" 

The  proposed  change  does  not  involve  a 
change  to  the  physical  plant  or  opierations. 
Since  an  administrative  change  does  not 
contribute  to  accident  initiation,  it  does  not 
produce  a  new  accident  scenario  or  produce 
a  new  type  of  equipment  malfunction. 

TS  Section  6.10,  "Record  Retention" 

The  proposed  change  does  not  involve  a 
change  to  the  physical  plant  or  operations. 
Since  an  administrative  change  does  not 
contribute  to  accident  initiation,  it  does  not 
produce  a  new  accident  scenario  or  produce 
a  new  type  of  equipment  malfunction. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Table  of  Contents 

Administrative  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  changes  do  not  affect  plant 
equipment  or  operation.  Safety  limits  and 
limiting  safety  system  settings  are  not 
affected  by  these  changes. 


77924 


Federal  Register /Vol.  65.  No.  240  /  Wednesday.  December  13,  2000 /Notices 


Federal  Register /Vol.  65.  No.  240 /Wednesday,  December  13,  2000 /Notices 


77925 


TS  Section  1.0,  "Definitions" 

Operation  of  the  facility  in  accordance 
with  this  proposed  TS  change  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  specification  will  still  ensure  the 
operability  of  channels  requiring  calibration. 

TS  Table  4.1-1 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  changes  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  calibration  will  continue  to 
verify  the  operability  of  the  turbine  first  stage 
pressure  channels.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  changes  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  changes  will  ensure  the 
continued  reliability  of  the  instruments.  This 
change  is  more  conservative  than  existing  TS 
and  is  consistent  with  STS. 

TS  Section  6.4.  "Training'^ 

Administrative  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  change  does  not  affect  plant 
equipment  or  operation.  Safety  limits  and 
limiting  safety  system  settings  are  not 
affected  by  this  change. 

TS  Section  6.10,  "Record  Retention" 

Administrative  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  proposed  change  does  not  affect  plant 
equipment  or  operation.  Safety  limits  and 
limiting  safety  system  settings  are  not 
affected  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  Claudia  M.  Craig. 

PPL  Susquehanna,  LLC,  Docket  No.  5C- 
388,  Susquehanna  Steam  Electric 
Station.  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  March 
20,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Susquehanna  Steam  Electric  Station 
(SSES),  Unit  2.  Technical  Specification 
2.1.1.2,  minimum  critical  power  ratio 
(MCPR)  safety  limits.  These  safety  limits 
are  being  revised  to  reflect  planned 
changes  to  the  core  composition  for  the 
next  operating  cycle  and  to  support  a 
separate  license  amendment  proposing 
an  increase  in  the  SSES,  Unit  1  and  2, 
rated  thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  in  MCPR  Safety 
Limits  do  not  affect  any  plant  system  or 
component  (except  the  reactor  core)  and 
therefore  does  not  increase  the  probability  of 
an  accident  previously  evaluated. 

A  Unit  2  Cycle  11  MCPR  Safety  Limit 
analysis  was  performed  for  FPL  by  SPC 
[Siemens  Power  Corporation).  This  analysis 
used  NRC  approved  methods  as  required  by 
SSES  Technical  Specifications.  For  Unit  2 
Cycle  11  (U2C11),  the  critical  power 
performance  of  the  ATRIUMtm-io  fuel  was 
determined  using  the  NRC  approved  ANFB- 
10  correlation.  Also,  the  analysis  for  U2C11 
supports  a  Core  Thermal  Power  of  3493  MWt 
which  is  a  1.5%  increase  over  U2C10  (3441 
MWt).  The  Safety  Limit  MCPR  calculations 
statistically  combine  uncertainties  on 
feedwater  flow,  feedwater  temperature,  core 
flow,  core  pressure,  core  power  distribution, 
and  uncertainties  in  the  Critical  Power 
Correlation.  The  SPC  analysis  used  cycle 
specific  power  distributions  and  calculated 
MCPR  values  such  that  at  least  99.9%  of  the 
fuel  rods  are  expected  to  avoid  boiling 
transition  during  normal  operation  or 
anticipated  operational  occurrences.  The 
resulting  two-loop  and  single-loop  MCPR 
Safety  Limits  are  included  in  the  proposed 
Technical  Specification  change.  Thus,  the 
cladding  integrity  and  its  ability  to  contain 
fission  products  are  not  adversely  affected.  It 
is  therefore  concluded  that  the  proposed 
change  does  not  increase  the  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  the  proposed  changes 
to  the  Unit  2  Technical  Specifications  (MCPR 
Safety  Limits)  do  not  affect  any  plant  system 
or  component  and  do  not  affect  plant 
operation.  The  consequences  of  transients 
and  accidents  will  remain  within  the  criteria 
approved  by  the  NRC.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &om  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Since  the  proposed  changes  do  not  affect 
any  plant  system  or  component,  and  do  not 
have  amy  impact  on  plant  operation,  the 
proposed  changes  will  not  affect  the  function 
or  operation  of  any  plant  system  or 
component.  The  consequences  of  transients 
and  accidents  will  remain  within  the  criteria 
approved  by  the  NRC.  The  proposed  MCPR 
Safety  Limits  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  as  currently 
defined  in  the  bases  of  the  applicable 
Technical  Specification  sections.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  AUentown,  PA  18101-1179. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

Southern  California  Edison  Company,  et 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  1,  San 
Diego  County,  California 

Date  of  amendment  requests:  October 
30,  2000-PCN  268. 

Description  of  amendment  requests: 
This  amendment  application  requests  to 
delete  license  condition  2.C(3)  related  to 
fuel  transshipments  between  San  Onofre 
Nuclear  Generating  Station,  Unit  1 
(SONGS  1),  which  is  in  the  process  of 
decoDMnissioning,  and  SONGS  Units  2 
or  3  since  such  transshipments  will  no 
longer  be  made.  In  addition,  the 
amendment  application  requests 
revisions  to  the  Unit  1  defueled 
Technical  Specifications  to  (1)  remove 
the  spent  fuel  pool  (SFP)  temperature 
Umits  and  related  cooling  system 
operability  requirements,  (2)  remove  the 
SFP  auxiliary  feedwater  storage  tank 
makeup  water  requirements  and  reJated 
surveillance  requirements,  (3)  change 
the  SFP  water  level  limit  for  conditions 
other  than  spent  fuel  movement,  and  (4) 
change  the  operator  staffing 
requirements  for  the  decommissioning 
control  room.  As  a  residt  of  these 
proposed  changes,  the  licensee  also 
proposes  to  delete  the  definitions  of 
FUNCTIONAL  and  SPENT  FUEL  POOL 
COOLING  TRAIN  and  revise  the  table  of 
contents  and  list  of  tables  according  to 
the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  change  is  a  request  to 
revise  the  San  Onofre  Nuclear  Generating 
Station,  Unit  1  (SONGS  1)  license  and 
permanently  defueled  technical 
specifications.  The  license  condition  for 
transshipment  is  being  deleted  since  there  is 
no  safety-related  equipment  to  protect  and  no 
plans  for  transshipment  of  SONGS  1  fuel  to 
SONGS  2  or  3.  Since  the  purpose  of  removing 
this  license  condition  is  that  this  activity  will 


no  longer  be  performed,  there  is  no  impact 
on  accident  probability  or  consequences. 
Deleting  the  technical  specifications  for  spent 
fuel  pool  temperature  and  makeup  are  based 
on  the  current  benign  status  of  the  spent  fuel 
and  spent  fuel  pool.  The  requirements  and 
surveillances  provided  by  these  technical 
specifications  no  longer  provide  appropriate 
limits  for  the  safe  storage  of  the  spent  fuel. 
The  spent  fuel  temperature  limit  cannot  be 
reached.  Makeup  water  is  available  from 
various  sources  onsite  and  offsite  in  a  timely 
manner.  Deleting  these  technical 
specifications  has  no  impact  on  the 
probability  or  consequences  of  an  accident. 
Modifying  the  spent  fuel  pool  water  level 
requirements  provides  two  levels  for 
maintaining  water:  One  water  level  (elevation 
28'  [feet])  for  just  storage  and  a  higher  water 
level  (elevation  40'  3'  [inches])  for  fuel 
movement.  Lowering  the  water  level  for 
storage  of  spent  fuel  does  not  affect  the 
accident  probability.  The  fuel  handling 
accident  will  not  occur  when  the  pool  water 
level  is  at  elevation  28  feet  since  spent  fuel 
will  only  be  handled  when  the  pool  water 
level  is  at  elevation  40'  feet  3".  Removing  the 
restrictions  for  having  one  individual  of  the 
minimum  shift  crew  located  in  the  control 
room  will  not  have  any  impact  on  the  fuel 
handling  accident  since  a  certified  fuel 
handler  is  still  required  to  be  present. 

Therefore,  this  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated? 

No.  This  proposed  change  is  a  request  to 
revise  the  SONGS  1  license  and  permanently 
defueled  technical  specifications.  The 
transshipment  license  condition  is  being 
deleted  since  there  is  no  safety-related 
equipment  to  protect  and  no  plans  for 
transshipment  of  Unit  1  spent  fuel  to  Units 
2  or  3.  The  technical  specifications  for  spent 
fuel  pool  temperature  and  makeup  are  being 
deleted  since  these  requirements  no  longer 
provide  limits  appropriate  for  maintaining 
the  spent  fuel  pool.  Removing  these 
requirements  does  not  create  the  possibility 
for  a  new  or  different  accident  since  the 
associated  limits  are  no  longer  attainable  by 
the  spent  fuel  pool.  The  only  potential 
accident  remaining  is  the  spent  fuel  handling 
accident.  Lowering  the  level  of  the  spent  fuel 
pool  to  elevation  28  feet  has  no  impact  on 
accident  initiations  since  fuel  handling  will 
not  be  allowed  at  this  water  level.  Removing 
the  restrictions  in  the  location  of  the 
minimum  shift  crew  has  no  impact  on 
accident  initiation,  and  the  certified  fuel 
handler  will  be  present  during  fuel  handling 
operations. 

Therefore,  this  change  does  not  involve  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  This  proposed  change  is  a  request  to 
delete  requirements  from  the  license  and  the 
technical  specifications  and  modify  the  spent 
fuel  pool  level  requirements.  Deleting  the 
transshipment  license  condition  has  no 
impact  on  margin  since  there  no  longer  is  any 


safety-related  equipment  to  protect  and  there 
are  no  plans  for  transshipment  of  Unit  1 
spent  fuel  to  Units  2  or  3.  Deleting  the  spent 
fuel  pool  temperature  and  makeup 
requirements  has  no  effect  on  margin  siiTce 
the  status  of  the  spent  fuel  pool  is  such  that 
the  margins  associated  with  these 
requirements  have  increased  and  with  time 
will  continue  to  increase.  Modifying  the  level 
requirement  to  allow  the  water  level  to  be  at 
elevation  28  feet  for  spent  fuel  storage  has  no 
impact  on  margin  since  the  spent  fuel  has 
cooled  significantly  and  fuel  movement  will 
not  occur  at  this  level.  Since  the  status  of  the 
spent  fuel  pool  is  such  that  the  margins  are 
improving  with  time,  removing  the 
restrictions  in  the  location  of  the  minimum 
shift  crew  has  no  effect  on  the  margins. 

Therefore,  this  change  does  not 
involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  The  staff  also  reviewed  the 
proposed  administrative  changes  to 
delete  definitions  and  conform  the  table 
of  contents  and  list  of  tables  to  the 
proposed  changes  for  no  significant 
hazards  consideration.  These 
administrative  changes  do  not  affect  the 
design  or  operation  of  the  facility  and 
satisfy  the  three  standards  of  10  CFR 
50.92(c).  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Michael  Masnik 
(Unit  1). 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant 
(VEGP),  Units  1  and  2,  Burke  County, 
Georgia 

Date  of  application  for  amendments: 
October  5,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  VEGP  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
Chapters  1 1  and  1 5  to  incorporate 
changes  due  to  an  updated  Dose 
Equivalent  Iodine  analysis.  The  new 
analysis  was  performed  in  response  to 
Westinghouse  Nuclear  Safety  Advisory 
Letter,  "NSAL-00-04: 
Nonconservatisms  in  Iodine  Spiking 
Calculations." 

Basis  for  proposed  no  significant 
hazards  consideration  deterpunation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  eveduated. 

The  proposed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated  in  the 
[Updated  Final  Safety  Analysis  Report) 
UFSAR.  The  comprehensive  engineering 
review  included  evaluations  or  reanalysis  of 
all  accident  analyses.  The  letdown  flow  rate 
does  not  initiate  any  accident;  therefore,  the 
probability  of  an  accident  has  not  been 
increased.  All  dose  consequences  have  been 
analyzed  or  evaluated  with  respect  to  the 
proposed  changes,  and  all  acceptance  criteria 
continue  to  be  met.  Therefore,  these  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  evaluated? 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  accident  already  evaluated 
in  the  UFSAR.  No  new  accident  scenarios, 
failure  mechanisms  or  limiting  single  failures 
are  introduced  as  a  result  of  the  proposed 
changes.  The  changes  have  no  adverse  effects 
on  any  safety-related  system  and  do  not 
challenge  the  performance  or  integrity  of  any 
safety-related  system.  Therefore,  all  accident 
analyses  criteria  continue  to  be  met,  and 
these  changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
All  analyses  and  evaluations  using  these 
inputs  have  been  revised  to  reflect  the 
proposed  values.  The  evaluations  and 
analyses  results  demonstrate  that  applicable 
acceptance  criteria  are  met.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Arthur  H.    ■ 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  AUanta,  Georgia 
30308-2216. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company. 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366.  Edwin  I.  Hatch  Nuclear 
Plant.  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request: 
November  3,  2000. 
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Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  5.5.11, 
"Technical  Specification  Bases  Control 
Program,"  to  provide  consistency  with 
the  changes  to  10  CFR  50.59  which  were 
published  in  the  Federal  Register  (64 
FR  53582)  on  October  4,  1999. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  deletes  the  reference 
to  unreviewed  safety  question  as  defined  in 
10  CFR  50.59.  Deletion  of  the  definition  of 
unreviewed  safety  question  was  approved  by 
the  NRC  with  the  revision  of  10  CFR  50.59. 
Consequently,  the  probability  of  an  accident 
previously  evaluated  is  not  significantly 
increased.  Changes  to  the  TS  Bases  are  still 
evaluated  in  accordance  with  10  CFR  50.59. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  analyzed? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Therefore,  Qiis  change  does 
not  create  the  possibility  of  a  new  or  different 
icind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  direct 
effect  on  any  safety  analyses  assumptions. 
Changes  to  the  TS  Bases  that  result  in 
meeting  the  critieria  in  paragraph  10  CFR 
50.59(c)(2)  will  still  require  NRC  approval 
pursuant  to  10  CFR  50.59.  This  change  is 
administrative  in  nature  based  on  the 
revision  to  10  CFR  50.59.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 


Southern  Nuclear  Operating  Company, 
Inc.,  et  al.  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant 
(VEGP),  Units  1  and  2.  Burke  County. 
Georgia 

Date  of  application  for  amendments: 
November  6.  2000. 

Brief  description  of  amendments:  The 
request  revises  the  VEGP  Technical 
Specification  (TS)  Limiting  Conditions 
for  Operation  3.7.10.  3.7.11,  and  3.7.13 
to  address  degraded  pressure 
boimdaries.  The  changes  revise  the  TS 
to  allow  the  pressure  boundaries  of 
ventilation  systems  such  as  the  Control 
Room  Emergency  Filtration  System 
(CREFS)  and  the  Piping  Penetration 
Area  Filtration  and  Exhaust  System 
(PPAFES)  to  be  opened  intermittently 
under  administrative  controls.  A  new 
condition  is  also  added  that  allows  24 
hours  to  restore  inoperable  CREFS  and 
PPAFES  pressure  boundaries  before 
requiring  the  units  to  perform  an  orderly 
shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqiiired  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
coiisideration,  which  is  presented 
below. 

1 .  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  control  room  emergency  filtration 
system  (CREFS)  and  the  piping  penetration 
area  filtration  and  exhaust  system  (PPAFES) 
are  not  assumed  to  be  initiators  of  any 
analyzed  accident.  Therefore,  the  proposed 
changes  do  not  affect  the  probability  of  any 
accident  previously  evaluated.  The  proposed 
changes  for  the  CREFS  and  PPAFES 
Technical  Specifications  (TS)  would  permit 
the  subject  pressure  boundaries  to  be  opened 
intermittently  under  administrative  control. 
Based  on  the  proposed  compensatory 
measures  in  the  form  of  a  dedicated 
individual  who  is  in  communication  with  the 
control  room,  and  his  ability  to  rapidly 
restore  the  pressure  boundary,  the  capability 
to  mitigate  a  design  basis  event  will  be 
maintained.  In  addition,  the  proposed 
changes  would  add  a  new  condition  that 
would  permit  a  24-hour  period  to  take  action 
to  restore  an  inoperable  pressure  boundary  to 
operable  status,  modify  existing  conditions  to 
accommodate  the  new  condition  (so  as  to 
maintain  the  requirements  of  the  existing 
conditions),  and  correct  a  typographical 
error.  With  respect  to  CREFS.  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated  based  on  the 
availability  of  a  self-coptained  breathing 
apparatus  to  minimize  radiological  dose  due 
to  iodine  and  the  ability  to  operate  more  than 
one  train  as  the  need  arises  to  maintain 
positive  pressure  or  at  least  maintain  an 
outflow  of  air  from  the  control  room 
environment.  With  respect  to  the  PPAFES,  it 


has  been  demonstrated  by  analysis  that  a 
breach  of  the  pressure  boundary  will  not 
result  in  control  room  or  offsite  doses  that 
exceed  their  respective  limits.  The  correction 
of  the  typographical  error  is  an 
administrative  change  that  has  no  technical 
impact. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

No.  The  proposed  changes  for  the  CREFS 
and  PPAFES  TS  would  permit  the  subject 
pressure  boundaries  to  be  opened 
intermittently  under  administrative  control. 
In  addition,  the  proposed  changes  would  add 
a  new  condition  that  would  permit  a  24-hour 
period  to  take  action  to  restore  an  inoperable 
pressure  boundary  to  operable  status,  modify 
existing  conditions  to  accommodate  the  new 
condition  (so  as  to  maintain  the  requirements 
of  the  existing  conditions),  and  correct  a 
typographical  error.  The  proposed  changes 
do  not  alter  the  of)eration  of  the  plant  or  any 
of  its  equipment,  introduce  any  new 
equipment,  or  result  in  any  new  failure 
mechanisms  or  single  failures.  Therefore, 
there  is  no  potential  for  a  new  accident  and 
no  changes  to  the  way  that  an  analyzed 
accident  will  progress.  The  correction  of  the 
typographical  error  is  an  administrative 
change  that  has  no  technical  impact. 

3.  Do  the  proposed  changes  result  in  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  for  the  CREFS 
and  PPAFES  TS  would  permit  the  subject 
pressure  boundaries  to  be  opened 
intermittently  under  administrative  control. 
In  addition,  the  proposed  changes  would  add 
a  new  comiition  that  would  permit  a  24-hour 
jjeriod  to  take  action  to  restore  an  inoperable 
pressure  boundary  to  operable  status,  modify 
existing  conditions  to  accommodate  the  new 
condition  (so  as  to  maintain  the  requirements 
of  the  existing  conditions),  and  correct  a 
typographical  error.  The  proposed  changes 
do  not  adversely  affect  the  ability  of  the 
fission  product  barriers  to  perform  their 
functions.  The  only  safety-related  equipment 
affected  by  the  proposed  changes  is  the 
CREFS  and  the  PPAFES.  It  has  been 
demonstrated  by  analysis  that  a  breach  in  the 
pressure  boundary  of  the  PPAFES  will  not 
cause  the  control  room  or  offsite  doses  to 
exceed  their  respective  limits.  Adequate 
compensatory  measures  are  available  to 
mitigate  a  breach  in  the  CREFS  pressure 
boundary.  The  probabilities  of  design  bases 
accidents  that  would  place  demands  on  these 
systems  during  a  period  that  the  ventilation 
system  pressure  boundcuies  would  be 
allowed  to  be  inoperable  have  been  shown  to 
be  negligible.  In  addition,  the  proposed 
changes  avoid  the  potential  of  placing  one  or 
both  units  in  TS  Limiting  Condition  for 
Operation  (LCO)  3.0.3  solely  due  to  a  breach 
of  the  ventilation  system  pressure  boundary. 
The  correction  of  the  typographical  error  is 
an  administrative  change  that  has  no 
technical  impact. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
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involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta.  Georgia 
30308-2216. 

NBC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant 
(VEGP),  Units  1  and  2.  Burke  County, 
Georgia 

Date  of  application  for  amendments: 
November  16,  2000. 

Brief  description  of  amendments:  The 
request  proposes  to  amend  Technical 
Specification  5.5.1,  "  Technical 
Specification  Bases  Control  Program"  to 
provide  consistency  with  the  changes  to 
10  CFR  50.59  as  published  in  the 
Federal  Register  (64  FR  53582)  dated 
October  4,  1999. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1 .  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  deletes  the 
reference  to  unreviewed  safety  question 
as  defined  in  10  CFR  50.59.  Deletion  of 
the  definition  of  unreviewed  safety 
question  was  approved  by  the  NRC  with 
the  revision  of  10  CFR  50.59. 
Consequently,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased.  Changes  to  the 
TS  Bases  are  still  evaluated  in 
accordance  with  10  CFR  50.59.  As  a 
result,  the  consequences  of  any  accident 
previously  evaluated  are  not 
significantly  affected.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed? 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 
will  be  installed)  or  a  change  in  the 
methods  governing  normal  plant 
operation.  Therefore,  this  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  will  not  reduce 
a  margin  of  safety  because  it  has  no 
direct  effect  on  any  safety  analyses 
assumptions.  Changes  to  the  TS  Bases 
that  result  in  meeting  the  criteria  in 
paragraph  10  CFR  50.59  (c)(2)  will  still 
require  NRC  approval  pursuant  to  10 
CFR  50.59.  This  change  is 
administrative  in  nature  based  on  the 
revision  to  10  CFR  50.59.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308-2216. 

NRC  Section  Chief:  Richard  L  Emch, 
Jr. 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2,  Limestone  County,  Alabama 

Date  of  amendment  request: 
November  21,  2000  {TSC-396). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  reactor  core  Safety  Limit  Minimimi 
Critical  Power  Ratio  (SLMCPR) 
specified  in  Technical  Specification 
(TS)  Section  2.1.1.2  from  1.10  to  1.07  for 
two  reactor  recircidation  loop  operation 
and  &t)m  1.12  to  1.10  for  single  loop 
operation.  The  change  is  based  on  use 
of  newly  approved  analytical 
methodology  for  the  Cycle  12  reload 
analysis.  This  methodology  is  described 
in  Global  Nuclear  Fuels  (GNF)  licensing 
dociunent,  "General  Electric  Standard 
Application  for  Reactor  Fuel,  GESTAR- 
II,  Amendment  25,"  dated  Jime  2000, 
which  has  been  approved  by  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significajit  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  establishes 
revised  SLMCPR  values  for  two 
recirculation  loop  operation  and  for 
single  recirculation  loop  operation,  "^e 


probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident. 
The  proposed  SLMCPRs  preserve  the 
existing  margin  to  transition  boiling  and 
the  probability  of  fuel  damage  is  not 
increased.  Since  the  change  does  not 
require  any  physical  plant  modifications 
or  physically  affect  any  plant 
components,  no  individual  precursors 
of  an  accident  are  affected  and  the 
probability  of  an  evaluated  accident  is 
not  increased  by  revising  the  SLMCPR 
values. 

The  consequences  of  an  evaluated 
accident  are  determined  by  the 
operability  of  plant  systems  designed  to 
mitigate  those  consequences.  The 
revised  SLMCPRs  have  been  performed 
using  NRC-approved  methods  and 
jrocedures.  The  basis  of  the  MCPR 
minimum  critical  power  ratio]  Safety 
jmit  is  to  ensure  no  mechanistic  fuel 
damage  is  calculated  to  occur  if  the 
limit  is  not  violated.  These  calculations 
do  not  change  the  method  of  operating 
the  plant  and  have  no  effect  on  the 
consequences  of  an  evaluated  accident. 
Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  license  amendment 
involves  a  revision  of  the  SLMCPR  for 
two  recirtmlation  loop  operation  and  for 
single  loop  operation  based  on  the 
results  of  an  analysis  of  the  Cycle  12 
core.  Creation  of  the  possibility  of  a  new 
or  different  kind  of  accident  woidd 
require  the  creation  of  one  or  more  new 
precursors  of  that  accident.  New 
accident  preciusors  may  be  created  by 
modifications  of  the  plant  configuration, 
including  changes  in  the  allowable 
methods  of  operating  the  facility.  This 
proposed  license  amendment  does  not 
involve  any  modifications  of  the  plant 
configuration  or  changes  in  the 
allowable  methods  of  operation. 
Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  as  defined  in  the 
TS  bases  wrill  remain  the  same.  The  new 
SLMCPRs  are  calculated  using  NRC- 
approved  methods  and  procedures 
which  are  in  accordance  with  the 
current  fuel  design  and  licensing 
criteria.  The  SLMCPRs  remain  high 
enough  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  are 
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expected  to  avoid  transition  boiling  if 
the  limit  is  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 
Therefore,  the  proposed  TS  changes  do 
not  involve  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request:  October 
25,  2000. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
125  volt  DC  (Vdc)  station  battery  system 
Technical  Specifications  (TSs)  to  reflect 
the  availability  of  a  second,  fully 
qualified  charger,  for  each  main  station 
battery  system.  The  licensee  also 
proposed  corresponding  changes  to  the 
listing  of  components  in  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  op)eration  of  the  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve,  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  is  no  change  in  the  method  of 
operation  of  the  125  Vdc  main  station  battery 
systems  by  this  change.  The  battery  chargers 
will  function  the  same,  except  that  an 
additional  battery  charger  will  be  available  to 
each  system.  No  change  to  accident 
assumptions  or  precursors  are  involved  with 
this  change.  Likewise,  no  change  in  system 
operation  or  response  to  analyzed  events  is 
a^ected. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  new  chargers  to  be  installed  will 
provide  additional  charging  capability.  No 
reduction  in  DC  system  equipment  operation 


or  capability  is  involved.  The  methods  by 
which  the  DC  systems  perform  their  safety 
functions  are  unchanged  and  remain 
consistent  with  current  safety  analysis 
assumptions.  There  is  no  change  in  system  or 
plant  operation  that  involves  failure  modes 
other  than  those  previously  evaluated. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

No  adverse  affect  on  equipment  operation 
or  capability  will  result  from  this  change. 
The  installation  of  additional  chargers  in  fact 
enhances  the  reliability  of  the  battery 
charging  function.  The  equipment  fed  by  the 
DC  systems  involved  in  this  change  will 
continue  to  provide  adequate  power  to  safety 
related  loads  in  accordance  with  analysis 
assumptions. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
November  1,  2000. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
operability  requirement  for  high 
pressure  coolant  injection  (HPCI)  and 
reactor  core  isolation  cooling  (RCIC)  low 
steam  line  pressure  isolation 
instrumentation  to  coincide  with  system 
operability  requirements.  The  proposed 
change  eliminates  the  need  to  open 
manual  containment  isolation  valves 
under  administrative  control  during 
reactor  heatup,  reduces  the  potential  for 
operator  error  when  closing  these  valves 
(potential  for  leaving  valve 
mispositioned)  and  clarifies  the  steam 
line  low  pressure  isolation  function 
description.  An  administrative  change 
to  correct  the  HPCI  High  Steam  Line  d/ 
p  instrument  component  numbers  was 
also  proposed  to  ensure  the  accuracy  of 
isolation  instrumentation  information. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment -will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  clarifies  the 
equipment  protection  purpose  of  the  HPCI 
and  RCIC  low  steam  line  isolation  function. 
[The  proposed  change  would  require) 
operability  of  the  steam  supply  pressure 
instrumentation  1  )  whenever  the  systems  are 
required  to  be  operable.  This  change  does  not 
significantly  alter  the  function  of 
containment  isolation  actuation  instruments 
nor  does  it  significantly  alter  cont^nment 
integrity  requirements.  The  proposed  change 
does  not  alter  the  basic  operation  of  process 
variables,  systems,  or  components  as 
described  in  the  safety  analysis.  No  new 
equipment  is  being  introduced. 

The  proposed  change  does  not  affect  the 
ability  of  the  primary  containment  isolation 
system  or  high  pressure  core  cooling  systems 
to  perform  their  safety  functions.  The 
essential  safety  function  of  providing  primary 
containment  integrity  is  maintained  since 
operability  of  the  primary  instrumentation 
associated  with  detection  of  a  HPCI  or  RCIC 
steam  line  break  outside  containment  will 
continue  to  be  required  when  primary 
containment  integrity  is  required.  The 
essential  safety  function  of  providing  water 
to  cool  the  core  in  the  event  of  a  small  break 
in  the  nuclear  system  is  maintained.  The 
operational  change  being  made  would  not 
alter  the  sequence  of  events,  plant  response, 
or  conclusions  of  existing  safety  analyses. 
This  proposed  change  results  in  no  impact  on 
analyzed  accident  event  precursors,  initiators 
or  effects. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  equipment  and 
does  not  change  the  method  by  which  any 
safety-related  system  performs  its  function. 
No  new  or  different  types  of  equipment  will 
be  installed.  Operation  with  the  HPCI  and 
RCIC  steam  line  isolation  valves  open 
between  212  °F  and  150  psig  does  not  alter 
the  input  or  result  of  existing  accident 
analyses.  The  change  in  plant  operation  does 
not  involve  failure  modes  other  than  those 
previously  evaluated.  The  methods  governing 
plant  operation  and  testing  remain  consistent 
with  current  safety  analysis  assumptions. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety.    •< 


The  change  involves  operation  with  the 
HPCI  and  RCIC  systems  with  steam  line 
isolation  valves  open  between  212  °F  and  150 
psig.  This  change  will  not  alter  the  basic 
operation  of  process  variables,  systems,  or 
components  as  described  in  the  safety 
analysis.  No  new  equipment  is  introduced. 

The  proposed  change  maintains  design 
margins  of  the  primary  containment  isolation 
system  or  high  pressure  core  cooling  systems 
to  perform  their  required  safety  functions. 
The  essential  safety  functions  of  providing 
primary  containment  integrity  and  providing 
water  to  cool  the  core  in  the  event  of  a  small 
break  in  the  nuclear  system  are  maintained. 
There  is  no  physical  or  operational  change 
being  made  which  would  alter  the  sequence 
of  events,  plant  response,  or  margins  in 
existing  safety  analyses.  This  proposed 
change  results  in  no  impact  on  analyzed 
accident  event  precursors  or  effects. 

This  proposed  change  does  not  alter  the 
physical  design  of  the  plant.  The  change  in 
method  of  operation  results  in  no  significant 
impact  on  safety  functions  or  assumed 
responses.  The  proposed  change  does  not 
alter  the  means  by  which  primary 
containment  isolation  is  maintained  and  high 
pressure  core  cooling  systems  are  operated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
September  27,  2000,  as  supplemented 
November  21,  2000. 

Description  of  amendment  request: 
The  proposed  changes  will  increase  the 
fuel  enrichment  limit  from  4.3  weight 
percent  to  4.6  weight  percent 
Uranium235  (U^^^),  establish  Technical 
Specifications  to  control  the  boron 
concentration  in  the  spent  fuel  pool 
(SFP)  and  impose  restrictions  on  the 
storage  locations  for  some  spent  fuel 
assemblies,  and  change  the  method  of 
criticality  calculation  used  to  evaluate 
the  effect  of  a  fuel  enrichment  change 
on  the  SFP. 

Basis  for  proposed  no  significant 
hazards  consideration  determination; 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

[l.j  Criterion  1.  The  proposed  increase  in 
maximum  fuel  enrichment  and  the  changes 
to  the  SFP  design  basis  will  not  significantly 
increase  the  probability  of  or  consequences  of 
an  accident  previously  evaluated  in  the 
North  Anna  Units  1  and  2  UFSAR  [Updated 
Final  Safety  Analysis  Report). 

The  only  accidents  for  which  the 
probability  of  occurrence  is  potentially 
affected  by  the  fuel  enrichment  and  SFP 
changes  involve  criticality  events  during  fuel 
handling  and  storage  (e.g.,  fuel 
mispositioning).  The  proposed  Technical 
Specifications  establish  additional 
restrictions  on  the  placement  of  each  fuel 
assembly  in  the  SFP  to  ensure  subcriticality. 
However,  criticality  safety  analyses  have 
been  performed  that  demonstrate  that  the  Ken 
during  the  handling  and  storage  of  both  new 
and  spent  fuel  remains  low  enough  to  ensure 
subcriticality  during  postulated  accident 
conditions.  In  addition,  analyses  of  the 
dilution  of  the  spent  fuel  pool  have  been 
performed  to  ensure  that  there  is  adequate 
time  for  a  dilution  event  to  be  detected  and 
mitigated,  such  that  the  required  subcritical 
margin  is  maintained  in  the  spent  fuel  pool. 
Therefore  the  probability  of  occurrence  of 
criticality  during  fuel  handling  or  storage  is 
not  significantly  increased.  In  addition  the 
consequences  of  the  operating  reactor 
accident  scenarios  are  also  unchanged, 
because  the  source  terms  used  to  determine 
the  releases  from  fuel  during  accidents  are  a 
function  of  bumup,  rather  than  initial 
enrichment. 

[2.)  Criterion  2.  The  proposed  increase  in 
maximum  fuel  enrichment  or  the  change  in 
the  SFP  design  basis  does  not  create  a  new 
or  different  kind  of  accident  from  any  already 
discussed  in  the  North  Anna  Units  1  and  2 
UFSAR. 

Although  there  are  new  restrictions  on 
placement  of  fuel  in  the  SFP,  the 
administrative  controls  on  fuel  movement  to 
specified  locations  in  the  pool  are 
unchanged.  The  higher  enrichment  fuel  and 
the  new  Technical  Specifications  for  the 
spent  fuel  pool  do  not  require  any  new  or 
different  plant  equipment,  and  do  not  change 
the  manner  in  which  currently  installed 
equipment  is  operated.  There  are  no  changes 
to  normal  core  operation,  and  the  units  will 
meet  all  applicable  design  criteria  and  will 
operate  within  existing  Technical 
Specifications  limits.  No  new  failure  modes 
have  been  created  for  any  system, 
component,  or  piece  of  equipment,  and  no 
new  single  failure  mechanisms  have  been 
introduced.  No  new  or  different  plant 
equipment  is  introduced,  and  the  operation 
of  currently  equipment  is  not  changed.  The 
use  of  a  higher  maximum  fuel  enrichment 
will  not  cause  the  design  criteria  for  fuel 
operation  or  storage  to  be  exceeded.  No  new 
modes  or  limiting  single  failures  are  created 
by  the  use  of  a  higher  fuel  enrichment.  Safety 
analyses  for  the  fuel  storage  area  have 
demonstrated  that  subcriticality  will  be 
maintained  during  fuel  handling  and  storage, 
including  fuel  mispositioning  and  pool 
dilution  scenarios. 

[3.1  Criterion  3.  The  proposed  increase  in 
maximum  fuel  enrichment  and  the  changes 


to  the  SFP  design  basis  will  not  significantly 
reduce  the  mai^in  of  safety. 

The  use  of  higher  enriched  fuel  and  the 
changes  to  the  SFP  design  basis  have  the 
potential  to  affect  only  criticality  events 
during  fuel  handling  and  storage.  Criticality 
analyses  demonstrate  that  the  limits  on  Kett 
for  the  new  and  spent  fuel  storage  areas  will 
be  satisfied.  Therefore,  there  is  adequate 
margin  to  ensure  subcriticality  during  the 
storage  and  handling  of  fuel,  the 
requirements  of  10  CFR  50  Appendix  A 
General  Design  Criterion  62  are  satisfied. 
Safety  analyses  demonstrated  that  Kcw  will 
remain  sufficiently  low  to  ensure 
subcriticality,  so  no  new  releases  will  result 
and  there  is  no  impact  on  radiological 
consequences  of  accidents.  The  safety 
analyses  of  record  will  remain  applicable  for 
the  operation  of  fuel  with  a  higher  initial 
U23S  enrichment  and  changes  to  the  spent 
fuel  pool.  Therefore,  the  margin  of  safety  is 
not  affected  by  the  proposed  increase  in 
initial  fuel  enrichment  or  changes  to  the 
spent  fuel  pool  design  basis. 

Based  on  the  evaluations  and  analyses 
results  presented  in  the  foregoing  safety 
significance  evaluation,  it  has  been 
demonstrated  that  increasing  the  North  Anna 
Units  1  and  2  maximum  initial  fuel 
enrichment  to  4.6  weight  percent  U^'*  and 
changing  the  design  basis  of  the  spent  fuel 
pool  to  eliminate  any  credit  for  Boraflex  but 
take  credit  for  soluble  boron  in  the  pool  will 
not  result  in  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Mr.  Donald  P. 
Irwin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza  East  Tower,  951  E.  Byrd 
Street,  Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Dining  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
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and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland  20852.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324,  ■ 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
July  27,  2000. 

Brief  Description  of  amendments:  The 
amendments  change  tbe  Technical 
Specifications  to  allow  one  of  each 
unit's  Direct  Current  power  subsystems 
to  be  inoperable  when  in  Modes  4  and 
5,  and  during  movement  of  irradiated 
fuel  assemblies  in  the  secondary 
containment. 

Date  of  issuance:  November  29,  2000. 

Effective  date:  November  29,  2000. 

Amendment  Nos.:  211  and  238. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  20,  2000  (65  FR 
56948).  The  Commission's  related- 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  29,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
August  1,2000. 

Brief  description  of  amendments:  The 
amendments  revise  TS  Section  3.7.15 
and  associated  Bases,  and  Section  4.0 
for  the  McGuire  Nuclear  Stations,  Units 
1  and  2,  to  allow  the  use  of  credit  for 
soluble  boron  in  spent  fuel  pool 
criticality  emalyses.  The  request  is  based 
on  the  NRC-approved  Westinghouse 
Owners  Group  Topical  Report  WCAP- 
14416-NP-A,  which  provides  generic 
methodology  for  crediting  soluble 
boron. 

Date  of  issuance:  November  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  197  and  178. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  18,  2000  (65  FR 
62385).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  27,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
October  18,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  implementation 
date  of  Amendment  Nos.  312,  312,  and 
312  from  November  30,  2000,  so  that 
implementation  will  be  on  or  before 
implementation  of  amendments 
resulting  from  the  application  that  must 
be  submitted  by  April  5,  2001.  This 
submittal  will  be  based  on  an 
engineering  study  that  is  being 
conducted  to  ev^uate  both  the 
appropriate  Keowee  Hydro  Unit  out-of- 
tolerance  siu-veillance  criteria  and 
resolve  overshoot  concerns. 

Date  of  Issuance:  November  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  Nos.:  317/317/317. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  Amendments 
revised  the  Implementation  Date. 

Date  of  initial  notice  in  Federal 
Register:  October  25,  2000  (65  FR 
63896).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  27,  2000. 


No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
May  25.  2000. 

Brief  description  of  amendment:  The 
amendment  changed  the  action 
statements  for  Technical  Specification 
(TS)  3.8.2.2.  A.C.  Distribution- 
Shutdown,  and  TS  3.8.2.4,  DC 
Distribution — Shutdown,  by  replacing 
the  requirement  to  establish 
containment  integrity  within  eight 
hours  with  a  requirement  to 
immediately  suspend  core  alterations, 
the  movement  of  irradiated  fuel 
assemblies,  and  any  operations 
involving  positive  reactivity  additions. 
Related  changes  to  the  associated  Bases 
were  also  made. 

Date  of  issuance:  November  28,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  227. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  12,  2000  (65  FR  43045). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  28,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
May  31,  2000. 

Brief  description  of  amendment:  The 
Technical  Specifications  (TS)  were 
revised  by  adding  an  additional 
Condition  to  ITS  3.3.11,  Emergency 
Feedwater  Initiation  and  Control  System 
Instrumentation,  regarding  the  required 
action  to  be  taken  for  one  or  more 
Emergency  Feedwater  Initiation  and 
Control  System  channels  when  up  to 
two  Reactor  Coolant  Pump  status  signals 
are  inoperable. 

Date  of  issuance:  November  21,  2000 

Effective  date:  November  21,  2000 

Amendment  No.:  194. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  July  12,  2000  (65  FR  43047). 
The  Conunission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  21.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
June  8,  2000. 

Brief  description  of  amendments:  The 
amendments  allow  the  use  of 
probabilistic  risk  assessment  (PRA) 
techniques  in  evaluating  the  need  for 
tornado-generated  missile  barriers;  this 
provides  an  alternative  to  installing 
physical  missile  protection  for  those 
structures,  systems,  and  components 
that  are  not  physically  protected  from 
tornado-generated  missiles. 

Date  of  issuance:  November  17,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  247  and  228. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  approved 
revision  of  the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register:  July  12,  2000  (65  FR  43049). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  17.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
September  1,  2000,  as  supplemented 
October  27,  2000. 

Brief  description  of  amendments:  The 
licensee  proposed  the  following  three 
changes: 

(1)  A  one-time  change  to  Unit  1 
Technical  Specification  (TS) 
Surveillance  Requirement  (SR)  4.6.1.2  to 
add  the  following:  "A  one-time 
exception  to  the  requirement  to  perform 
post-modification  Type  A  testing  is 
allowed  for  the  steam  generators  and 
associated  piping,  as  components  of  the 
containment  barrier.  For  this  case, 
American  Society  of  Mechnical 
Engineers  (ASME)  Section  XI  leak 
testing  will  be  used  to  verify  leak 
tightness  of  the  repaired  or  modified 
portions  of  the  containment  barrier. 
Entry  into  MODES  3  and  4  following  the 
extended  outage  that  commenced  in 
1997.  may  be  made  to  perform  this 
testing." 

(2)  A  change  to  Unit  1  and  Unit  2  TS 
SR  4.6.1.2  to  add  the  phrase  "except  as 
modified  by  NRC-approved 
exemptions"  to  the  requirement  to 
perform  testing  in  accordance  with  10 
CFR  Part  50.  Appendix  J.  Option  B,  and 
the  September  1995  version  of 
Regulatory  Guide  1.163. 


(3)  A  change  to  the  Unit  1  and  Unit 
2  Bases  TS  SR  4.6.1.2  to  add  the  phrase 
"Regulatory  Guide  1.163,  dated 
September  1995.  and  Nuclear  Energy 
Institute  (NEI)  document  NEI  94-01, 
except  as  modified"  after  the 
surveillance  testing  for  measiu'ing 
leakage  rates  are  consistent  with  the 
Appendix  "J"  of  10  CFR  Part  50. 

Date  of  issuance:  November  17.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  248  and  229. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  20.  2000  (65  FR 
56953).  The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  17. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
April  6,  2000,  as  supplemented 
November  13,  2000. 

Brief  description  of  amendments:  The 
amendments  would  approve  changes 
involving  unreviewed  safety  questions 
to  the  Updated  Final  Safety  Analysis 
Report  to  incorporate  new  methodology 
to  be  used  in  the  analysis  of  high-energy 
line  breaks  at  D.  C.  Cook. 

Date  of  issuance:  November  21,  2000. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  Nos.:  249  and  230. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2000  (65  FR 
51355).  The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  21,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
October  18.  2000.  as  supplemented 
November  10,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TSs)  3/4.7.1.2, 
"Auxiliary  Feedwater  [AFW]  System." 
to  change  the  description  in  the  TSs 
siUT^eillance  requirement  (SR)  4.7.1.2.d 
of  the  position  for  each  automatic  valve 
in  the  AFW  system  from  the  "fully 
open"  position  to  the  "correct"  position. 

Date  of  issuance:  November  30.  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  250  and  231. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  25,  2000  (65  FR 
63899)  The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  30, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443. 
Seabrook  Station,  Unit  No.  1. 
Rockingham  County,  New  Hampshire 

Date  of  Amendment  request:  June  20, 
2000,  as  supplemented  on  September 
25,  2000. 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  (TS)  by  removing  the 
prescriptive  requirement  for 
determining  the  reactor  coolant  system 
flow  rate  by  precision  heat  balance  in 
Surveillance  Requirement  4.2.5.3.  The 
amendment  also  revises  TS  Table  2.2- 
1  to  reflect  the  allowed  calibration 
tolerance  of  the  protection  racks  and 
noting  that  the  Trip  Setpoint  for 
Functional  Unit  1?,  Reactor  Coolant 
Flow-Low  reactor  trip  is  based  on  an 
indicated  value  rather  than  a  measured 
value. 

Date  of  issuance:  October  26,  2000. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented  at 
commencement  of  Cycle  8  operation 
(scheduled  for  November  2000). 

Amendment  No.:  77. 
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Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  9.  2000  (65  PR  48753) 
The  supplemental  letter  provided 
clarifying  information  within  the  scope 
of  the  origined  application  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  26, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-245.  Millstone 
Nuclear  Power  Station,  Unit  No.  1,  New 
London  County,  Connecticut 

Date  of  application  for  amendments: 
June  6,  2000. 

Brief  description  of  amendment:  The 
amendment  deletes  or  modifies  license 
conditions  and  confirmatory  orders  to 
reflect  the  permanently  defueled 
condition  of  the  imit. 

Date  of  Issuance:  November  15,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  Implemented 
within  90  days  fi'om  the  date  of 
issuance. 

Amendment  No.:  108. 

Facility  Operating  License  No.  DPR- 
21 :  The  amendment  revised  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register.  July  26,  2000  (65  FR  46010). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  15,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  Docket 
No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
May  12,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  4.6.E.l.d  safety/relief 
valve  bellows  monitoring  system  test 
fi^quency  from  quarterly  to  once  per 
operating  cycle. 

Date  of  issuance:  November  30,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  114. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  28,  2000  (65  FR  39959). 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  30,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
December  21, 1999,  as  supplemented 
May  2,  2000 

Brief  description  of  amendments: 
These  amendments  incorporate  changes 
to  the  Technical  Specifications  (TSs)  to 
more  clearly  define  the  requirements  for 
service  water  (SW)  system  oj)erability  in 
accordance  with  the  system 
configuration  assumed  in  the  SW 
system  analysis.  The  application  dated 
December  21,  1999,  as  supplemented 
May  2,  2000,  superceded  an  application 
dated  July  30, 1998,  in  its  entirety.  The 
December  21,  1999,  application  was 
submitted  because  the  licensee 
performed  additional  analyses  of  the 
SW  system  subsequent  to  the  submittal 
of  the  July  30,  1998,  application,  which 
necessitated  additional  changes  to  the 
TSs. 

Date  of  issuance:  November  17,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  199  and  204. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  23,  2000  (65  FR 
9014).  The  May  2,  2000,  supplemental 
letter  provided  additional  clarifying 
information  that  was  within  the  scope  of 
the  original  application  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  17, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-31 1.  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
June  14,  2000,  as  supplemented  on 
October  12,  2000. 

Brief  description  of  amendments:  The 
amendments  modify  the  Salem  Unit 
Nos.  1  and  2  Technical  Specifications 
(TS),  and  allow  PSEG  Nuclear  to  use  the 
Best  Estimate  Analyzer  For  Core 
Operations — Nuclear  (BEACON)  system 
at  Salem  to  fulfill  certain  TS 


surveillance  requirements  that  involve 
core  power  disfaibution  measurements. 
BEACON  is  a  core  power  distribution 
monitoring  and  support  system  based 
on  a  three  dimensional  nodal  code.  The 
system  is  used  to  provide  data  reduction 
for  incore  neutron  flux  maps,  core 
parameter  analysis  and  follow,  and  core 
prediction. 
Date  of  issuance:  November  6,  2000. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  Nos.:  237  and  218. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  26,  2000  (65  FR  46014). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  6,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Public  Service  Electric  &"  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
November  24,  1999,  as  supplemented 
September  14,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  implement  Filtration, 
Recirculation,  and  Ventilation  System 
and  Control  Room  Emergency  Filtration 
System  charcoal  filter  testing 
requirements  that  are  consistent  with 
the  U.S.  Nuclear  Regulatory 
Commission  guidance  delineated  in 
Generic  Letter  99-02,  "Laboratory 
Testing  of  Nuclear-Grade  Activated 
Charcoal." 

Date  of  issuance:  November  17,  2000 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  130. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federah 
Register:  December  29,  1999  (64  FR 
73096).  The  September  14,  2000, 
supplement  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  original  application. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  17.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 


Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
July  20,  2000  (PCN-488,  supplement  1; 
supersedes  application  dated  August  11, 
1999). 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specifications  surveillance 
requirements  (SRs)  related  to  the 
acceptance  criteria  for  TS  3.3.7,  "Diesel 
Generator  (DG) — Undervoltage  Start," 
SR  3.3.7.3,  which  verifies  operability  of 
the  loss  of  voltage  and  degraded  voltage 
actuation  circuits.  The  amendments 
replaced  the  analytical  limits  currently 
specified  as  acceptance  criteria  with 
allowable  values,  and  deleted  SR  3.3.7.4 
on  the  basis  that  it  is  redundant  with  SR 
3.3.7.3. 

Date  of  issuance:  November  29,  2000. 

Effective  date:  November  29,  2000,  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2-174;  Unit 
3-165. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2000  (65  FR 
51362).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  29,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260,  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2, 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
August  28,  2000. 

Description  of  amendment  request: 
The  amendments  revise  the  Units  1 ,  2 
and  3  Technical  Specifications  (TS)  to 
incorporate  TS  Task  Force  (TSTF)  Items 
Nos.  TSTF-71,  TSTF-208,  TSTF-222, 
TSTF-284,  TSTF-258  and  TSTF-364. 
TSTFs  are  changes  to  the  Improved 
Standard  TS  that  were  initiated  by  the 
nuclear  power  industry  and  submitted 
to  the  NRC  staff.  A  description  of  each 
of  the  six  TSTFs  proposed  for 
implementation  at  Browns  Ferry 
follows:  (1)  TSTF-71,  Revision  2,  adds 
an  example  of  the  application  of  the 
Safety  Function  Determination  Program 
to  the  Bases  for  Limiting  Conditions  for 
Operation  (LCO)  3.0.6.  (2)  TSTF-208, 
Revision  0.  extends  the  allowed  time  to 
reach  MODE  2  in  LCO  3.0.3  from  7 
hours  to  10  hours.  The  change  is  based 
on  plant  experience  regarding  the  time 


needed  to  perform  a  controlled 
shutdown  in  an  orderly  manner.  (3) 
TSTF-222,  Revision  1,  clarifies 
hnproved  Technical  Specification  (ITS) 
Section  3.1.4,  Control  Rod  Scram  Times, 
Surveillance  Requirements  (SRs)  to 
better  delineate  the  requirements  for 
testing  control  rods  following  refueling 
outages  and  for  control  rods  requiring 
testing  due  to  work  activities.  (4)  TSTF- 
258,  Revision  4,  revises  TS  Section  5.0, 
Administrative  Controls,  to  delete 
specific  TS  staffing  requirement 
provisions  for  Reactor  Operators  (ROs), 
eliminates  TS  details  for  working  hour 
limits,  clarifies  requirements  for  the 
Shift  Technical  Advisor  position,  adds 
regulatory  definitions  for  Senior  ROs 
and  ROs,  revises  the  Radioactive 
Effluent  Controls  Program  to  be 
consistent  with  the  intent  of  10  CFR  Part 
20,  deletes  periodic  reporting 
requirements  for  mainsteam  relief  valve 
openings,  and  revises  radiological  area 
control  requirements  for  radiation  areas 
to  be  consistant  with  those  specified  in 
10  CFR  20.1601(c).  (5)  TSTF-284, 
Revision  3,  modifies  Improved  TS 
Section  1.4,  Frequency,  to  clarify  the 
usage  of  the  terms  "met"  and 
"performed"  to  facilitate  the  application 
of  SR  Notes.  Two  new  SR  Examples, 
1.4-5  and  1.4-6,  are  added  to  illustrate 
the  application  of  the  terms.  (6)  TSTF- 
364,  Revision  0,  revises  Section  5.5.10, 
TS  Bases  Control  Program,  to  reference 
10  CFR  50.59  rather  than  "unreviewed 
safety  question."  Also,  editorial  change 
WOG-ED-24,  which  substitutes 
"require"  for  "involve"  in  5.5.10.b  is 
made  for  consistency  in  usage. 

Date  of  issuance:  November  21,  2000. 

Effective  date:  November  21,  2000. 

Amendment  Nos.:  239,  266,  and  226. 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52,  and  DPR-68:  Amendments 
revised  the  licenses. 

Date  of  initial  notice  in  Federal 
Register:  October  4,  2000  (65  FR  59224) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  21, 
2000. 

No  significant  hazards  consideration 
conunents  received:  No. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446,  Comanche  Peak  Steam  Electric 
Station,  Unit  Nos.  1  and  2,  Somervell 
County,  Texas 

Date  of  amendment  request: 
September  15,  2000. 

Brief  description  of  amendments:  The 
proposed  change  replaces  the  general 
references  currently  provided  in 
Technical  Specification  5.6.6  for 
determining  the  reactor  coolant  system 
pressure  and  temperature  limits  with 
the  requirement  that  the  Pressure/ 


Temperature  Limits  and  Low 
Temperature  Overpressure  Protection 
System  Setpoints  shall  not  be  revised 
without  prior  U.S.  Nuclear  Regulatory 
Commission  approval. 

Date  of  issuance:  November  27,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  81  &  81. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  1,  2000  (65  FR 
65351).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  27,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  application  for  amendment: 
September  19,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  establish  operability 
requirements  to  ensure  that  adequate 
reactor  coolant  inventory  and  sufficient 
heat  removal  capability  exist  during 
cold  shutdown  and  refueling 
conditions. 

Date  of  Issuance:  November  17,  2000. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  195. 

Facility  Operating  License  No.  DPB- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  18,  2000  (65  FR 
62393).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  17,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339, 
North  Arma  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
November  29,  1999,  as  supplemented 
August  31,  2000. 

Brief  description  of  amendments:  The 
cunendments  revise  the  testing 
requirements  in  Technical  Specification 
(TS)  4.7.7.1  and  TS  4.7.8.1  to 
incorporate  the  American  Society  for 
Testing  and  Materials  D3803-1989 
standard  and  the  application  of  a  safety 
factor  of  2.0  for  the  charcoal  filter 
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efficiency  assiuned  in  Virginia  Electric 
and  Power  Company's  design-basis  dose 
analysis. 

Date  of  issuance:  November  20,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  224  and  205. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications.        ' 

Date  of  initial  notice  in  Federal 
Register:  February  9,  2000  (65  FR  6413). 
The  August  31,  2000,  supplement 
provided  clarifying  information  only, 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  20,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  ZwoUnski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  00-31541  Filed  12-12-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  issuance, 
Availability 

The  Nuclear  Regxilatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  in  its  Regulatory  Guide 
Series,  with  its  related  Standard  Review 
Plan  section.  The  Regulatory  Guide 
Series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
posttilated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1096 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  titled  "Transient  and  Accident 
Analysis  Methods."  This  guide  is  being 
developed  to  describe  a  process  that  is 
acceptable  to  the  NRC  staff  for  the 
development  and  assessment  of 
evaluation  models  that  may  be  used  to 
analyze  transient  and  accident  behavior. 

Draft  Standard  Review  Plan  Section 
15.0.2,  "Review  of  Analytical  Computer 
Codes,"  is  being  developed  to  describe 


the  review  process  for  NRC  staff  and 
acceptance  criteria  for  analjrtical  models 
and  computer  codes  used  by  licensees 
to  analyze  accident  and  transient 
behavior.  This  draft  Standard  Review 
Plan  (SRP)  section  is  intended  to 
become  Section  15.0.2  of  NUREG-0800, 
"Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants." 

This  draft  guide  and  draft  standard 
review  plan  section  have  not  received 
complete  staff  approval  and  do  not 
represent  an  official  NRC  staff  position. 

Comments  on  both  documents  may  be 
accompanied  by  relevant  information  or 
supporting  data.  Written  comments  may 
be  submitted  to  the  Rules  and  Directives 
Branch,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Docmnent  Room,  11555 
Rockville  Pike,  Rockville.  MD;  the 
PDR's  mailing  address  is  USNRC  PDR, 
Washington.  DC  20555;  telephone  (301) 
415-4737  or  (800)  397-4209;  fax  (301) 
415-3548;  email  <PDR@NRC.GOV>. 
Comments  will  be  most  helpful  if 
received  by  February  15,  2001. 

You  may  also  provide  comments  or 
access  these  documents  via  the  NRC's 
interactive  rulemaking  website  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG@NRC.GOV. 
Electronic  copies  of  this  draft  guide, 
under  Accession  Niunber 
ML003770849,  are  available  in  NRC's 
Public  Electronic  Reading  Room,  which 
can  also  be  accessed  through  NRC's  web 
site.  WWW.NRC.GOV.  For  information 
about  the  draft  guide  and  the  related 
documents,  contact  Mr.  N.  Lauben  at 
(301)  415-6762;  e-mail 
GNLl@NRC.GOV.  For  information  about 
the  draft  standard  review  plan  section, 
contact  Mr.  J.L.  Staudenmeier  at  (301) 
415-2869.  email  fLS4@NRC.GOV;  or  Mr. 
M.A.  Shuaibi  at  (301)  415-2859.  email 
MAS4@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  and  standard 
review  plan  sections  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  11555  Rockville  Pike. 
Rockville,  MD.  Requests  for  single 
copies  of  draft  or  final  guides  or  SRP 


sections  (which  may  be  reproduced)  or 
for  placement  on  an  automatic 
distribution  list  for  single  copies  of 
future  draft  guides  in  specific  divisions 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Reproduction  and  Distribution  Services 
Section;  or  by  fax  to  (301)  415-2289,  or 
by  email  to  DISTRIBUTION@NRC.GOV. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Conmiission 
approval  is  not  required  to  reproduce 
them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  November  2000. 

For  the  Nuclear  Regulatory  Commission. 
Farouk  Eltawfila. 

Acting  Director,  Division  of  Risk  Analysis  and 
Applications,  Office  of  Nuclear  Regulatory 
Resean:h. 

|FR  Doc.  00-31736  Filed  12-12-00;  8:45  am) 
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POSTAL  SERVICE 

Retirement  Plan  for  Manually  Set 
Postage  Meters 

AGENCY:  Postal  Servijce. 
ACTION:  Notice  of  final  plan. 

SUMIURY:  This  notice  of  the  final  plan 
for  the  retirement  of  manually  set 
postage  meters  clarifies  the  second 
phase  of  the  plan  to  take  postage 
metering  to  a  higher  level  of  security. 
The  Postal  Service  recently  completed 
the  first  phase  of  an  overall  Postal 
Service  plan  with  the  decertification  of 
mechanical  postage  meters.  Upon 
completion  of  the  four  phases  of  this 
plan,  all  meters  in  service  will  offer 
enhanced  levels  of  security,  thereby 
greatly  reducing  the  Postal  Service's 
exposure  to  meter  fraud,  misuse,  and 
loss  of  revenue. 
DATES:  May  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  S.  Stankosky,  703-292-3703. 
SUPPLEMENTARY  INFORMATION:  In  1995 
the  Postal  Service,  in  cooperation  with 
all  authorized  postage  meter 
manufactiu-ers,  began  a  phase-out.  or 
decertification,  of  all  mechanical 
postage  meters  because  of  identified 
cases  of  indiscernible  tampering  and 
misuse.  Postal  revenues  were  proven  to 
be  at  serious  risk.  The  completion  of 
this  effort,  which  resulted  in  the 
withdrawal  of  776,000  mechanical 
meters  fi-om  service,  completed  Phase  I 
of  the  proposed  plan  for  secure  postage 
meter  technology.  Recent  advances  in 
postage  meter  technology  offer  high 


levels  of  security,  operational  reliability, 
and  flexibility  for  meter  users.  As  a 
result,  the  Postal  Service  is  addressing 
the  next  category  of  less  secure  meters: 
electronic  meters  that  are  manually  set 
by  postal  employees.  Of  the  current 
total,  installed  population  of  1,469,841 
meters,  almost  92  percent  are  remotely 
set  through  telephone  access  to  a 
manufacturer's  setting  center. 
Customers  have  recognized  the 
advantages  of  remote  setting,  and  as  a 
result  the  marketplace  has  moved  in  a 
positive  direction.  The  remaining 
131.426  manually  set  electronic  meters 
are  to  be  retired  and  no  longer 
authorized  for  use  as  postage  evidencing 
devices.  It  is  the  Postal  Service's  intent 
to  make  this  an  orderly  process  with 
minimal  problems  for  users. 

The  proposed  plan  for  Phase  II,  the 
retirement  of  manually  reset  electronic 
meters,  was  published  for  comment  in 
the  Federal  Register,  May  1,  2000.  The 
Postal  Service  requested  that  comments 
on  the  proposed  plan  be  submitted  by 
June  15,  2000.  The  Postal  Service 
received  seven  written  comments  ftt>m 
postage  meter  manufacturers,  interested 
companies,  large  commercial  mailers, 
and  industry  associations  representing 
commercial  mailers.  Eight  additional 
comments  came  from  companies  and 
industry  associations  after  an  article  on 
the  retirement  plan  was  published  in 
the  Postal  Service's  Memo  to  Mailers, 
June  2000.  Although  those  comments 
came  after  Jime  15,  2000,  they  were 
considered  in  the  response. 

The  Postal  Service  gave  thorough 
consideration  to  those  comments, 
modified  the  proposed  plan  as 
appropriate,  and  now  announces  the 
adoption  of  the  final  plan.  This  plan 
gives  users  of  manually  reset  postage 
meters  ample  time  to  make  timely  and 
intelligent  decisions  on  replacement 
meters. 

The  Postal  Service's  evaluation  of  the 
comments  follows.  The  final  plan,  as 
revised,  follows  the  discussion  of 
comments.  The  comments  are  organized 
to  reflect  common  topics  addressed  by 
the  commenters. 

A.  Discussion  of  Comments 

1.  Support  for  plan.  Two  postage 
meter  manufacturers  commented  in 
support  of  the  plan. 

2.  Meter  models  not  available  to  the 
public.  One  postage  meter  manufact\u«r 
commented  that  the  list  of  meter  models 
included  some  models  that  fit  the 
category  but  that  are  not  available  to  the 
public. 

The  Postal  Service  revised  the  list  to 
include  only  those  models  available  to 
the  public. 


3.  Affected  meter  models.  One  postage 
meter  manufacturer  commented  that 
some  of  the  models  included  on  the  list 
are  capable  of  remote  setting  and  need 
not  be  retired  or  withdrawn. 

The  Postal  Service  determined  that 
those  models  should  remain  on  the  list. 
Any  meter  capable  of  remote  setting  that 
is  currently  being  reset  manually  must 
be  reinstalled  by  the  postage  meter 
manufacturer  as  a  remote  set  meter  with 
a  new  model  number  before  the  user  can 
continue  to  use  it.  The  Postal  Service 
added  a  requirement  to  this  effect. 

4.  Timing  of  retirement  plan.  Three 
commenters  questioned  the  timing  of 
the  retirement  plan,  coming  as  it  does 
soon  after  the  completion  of  the 
decertification  of  mechanical  meters. 
They  noted  that  some  users  who 
replaced  their  mechanical  meters  with 
manually  reset  electronic  meters  are 
faced  now  with  the  expense  of  another 
meter  replacement. 

Although  the  Postal  Service  did  not 
require  that  users  of  mechanical  meters 
replace  those  meters  with  remote  set 
electronic  meters,  pamphlets  that  were 
widely  distributed  to  users  by  the  Postal 
Service  during  the  decertification 
process  suggested  that  users  rent 
"remote  set  meters  as  this  will  be  our 
direction  in  the  future." 

5.  Replacement  meters.  Two  industry 
associations  were  concerned  about  the 
possibihty  that  the  Postal  Service  would 
require  the  near-term  retirement  of  a 
meter  selected  to  replace  a  manually 
reset  meter  and  asked  about  the  long- 
range  plans  for  postage  meter 
technology. 

Phases  fll  and  IV  of  the  proposed  plan 
for  secure  postage  meter  technology 
were  published  for  conunent  in  the 
Federal  Register  on  August  21,  2000. 
Upon  completion  of  these  phases  of  the 
plan  all  meters  in  service  will  offer 
enhanced  levels  of  security,  thereby 
greatly  reducing  the  Postal  Service's 
exposure  to  meter  fraud,  misuse,  and 
loss  of  revenue.  Given  the  rapid  pace  of 
new  technological  developments  for 
secure  postage  meter  technology,  leases 
for  postage  meter  equipment  of  more 
than  five  (5)  years'  duration  would 
appear  to  be  inadvisable. 

6.  Communications  with  meter  users. 
One  postage  meter  manufacturer  was 
concerned  about  inadequate, 
misleading,  or  confusing 
communications  to  meter  users,  and 
another  questioned  the  Postal  Service 
requirement  for  the  manufacturer  to 
provide  generalized  correspondence 
with  meter  users  to  the  Postal  Service 
for  review. 

The  Postal  Service  is  working  to 
ensure  the  integrity  of  the  meter 
retirement  process  with  expeditious. 


accm^te,  and  informative 
communications  with  postage  meter 
users,  postal  employees,  and  postage 
meter  manufacturers,  and  it  expects 
manufacturers  to  provide  accurate, 
timely  information  to  their  customers.  If 
the  Postal  Service  finds  that  meter 
manufacturers  or  their  agents  are 
disseminating  misleading  information, 
it  reserves  the  right  to  review  all 
generalized  manufacturer 
communications  to  all  customers  or  a 
subclass  of  its  customers  prior  to 
distribution  to  customers. 

7.  Request  for  list  of  lease  expiration 
dates.  One  postage  meter  maniifacturer 
questioned  the  requirement  to  provide 
the  Postal  Service  with  a  complete 
listing  of  lease  expiration  dates,  since 
such  information  is  considered 
confidential  business  information. 

Manufacturers  vnll  no  longer  be  asked 
to  submit  this  information.  However,  in 
order  to  accomplish  the  goal  of  ensuring 
that  manually  reset  metws  are 
withdrawn  in  accordance  with  the  plan, 
the  Postal  Service  will  review  meter 
manufacturer  lease  records  and  records 
of  meter  withdrawals  shortly  after  each 
quarterly  retirement  date. 

8.  Security  of  remote  set  meters.  One 
industry  association  asked  for 
information  to  support  the  Postal 
Service  claim  of  increased  security 
benefits  with  remote  set  postage  meters 
and  the  actual  risk  to  Postal  Service 
revenue  from  manually  reset  meters. 

Postal  Service  records  show  that  all 
major  meter  fraud  cases  have  involved 
physical  tampering.  USPS  ability  to 
detect  meter  fi^ud  involving 
conventional  postage  meters  is  limited; 
the  best  protection  for  postal  revenue 
comes  from  requiring  the  change  to 
more  sectire  meters.  The  increased 
security  of  remote  reset  meters  is  based, 
first  of  all,  on  the  analysis  by  the 
resetting  computer  of  the  meter  control 
total  when  the  meter  user  contacts  the 
resetting  center  to  obtain  additional 
postage.  The  computer  used  for  resetting 
can  identify  any  imbalance  that  would 
warrant  investigation.  This  amounts  to 
an  "inspection"  of  the  control  totals 
each  time  the  meter  is  reset.  Second, 
remote  meter  resetting  eliminates  the 
use  of  the  meter  keys  that  must  be  used 
when  meters  are  reset  manually.  These 
keys  allow  access  to  any  meter  of  the 
same  model  and  sometimes  other  meters 
of  the  same  manufactxirer.  Loss  and  theft 
of  these  keys,  which  would  allow 
improper  access  to  meters,  is  a  major 
security  issue  that  is  eliminated  with 
remote  set  meters.  In  addition,  any 
manually  set  meter  allows  the 
possibility  of  hiunan  error  by  the 
resetting  clerk. 
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New,  remotely  reset  meters  are  also 
more  reliable  and  have  more  features 
than  manually  reset  meters;  meter 
manufactiu'ers  can  provide  the  specifics. 
The  remote  set  meters  are  clearly  more 
flexible  because,  unlike  manual  set 
meters,  they  do  not  have  to  be  removed 
from  the  plant  or  office  and  taken  to  a 
remote  location  for  resetting.  They  can 
be  reset  and  returned  to  service  in 
minutes. 

There  are  131,426  manually  reset 
meters  in  use,  which  represents  8.2 
percent  of  the  total  number  of  postage 
meters.  Postal  revenue  from  manually 
reset  meters  for  our  2000  fiscal  year  is 
$6,121,084,200,  which  is  29.8  percent  of 
total  meter  revenue.  Given  the 
significant  contribution  of  the  relatively 
small  nxmiber  of  manually  reset  meters 
to  postal  revenue,  it  is  essential  that 
these  meters  be  secure. 

9.  Advantage  to  meter  manufacturers 
from  retirement  of  manually  reset 
meters.  Several  large  commercial 
mailers  and  the  industry  associations 
representing  such  mailers  commented 
that  the  change  to  remote  reset  meters 
gives  an  advantage  to  the  meter 
manufactiuers  over  meter  users.  They 
felt  that  manufactiirers  would  benefit 
from  replacement  of  mailing  equipment, 
from  additional  fees — which  could  be 
increased  at  any  time — and  from  the 
interest  on  the  money  deposited  by  a 
user  before  it  is  reset  on  the  meter. 

Retiring  manually  reset  postage 
meters  is  a  USPS  plan  to  increase  meter 
security  and  is  not  driven  by  the 
manufacturers.  Checks  for  postage  must 
be  made  payable  to  the  U.S.  Postal 
Service  (or  to  the  manufacturer)  and  are 
sent  by  the  meter  user  to  the  designated 
Postal  Service  lockbox  accoimt  at 
Citibank.  The  manufacturer  does  not 
benefit  from  any  "float"  on  the  money, 
unless  the  manufacturer  has  established 
its  own  bank  to  handle  the  funds  before 
they  are  deposited  with  the  Postal 
Service  and  its  customers  elect  to 
deposit  funds  in  that  bank.  Moreover, 
through  its  Postage  Now^m  program,  the 
USPS  promotes  the  use  of  electronic 
payments:  automated  clearing  house 
(ACH)  debits  and  credits,  and  wire 
transfer  of  funds.  Using  such  electronic 
payments  to  the  Postal  Service  lockbox 
account  minimizes  float  by  allowing 
customers  to  pay  for  postage  at  a  time 
that  is  very  close  to  the  time  that 
postage  is  needed.  In  most  cases, 
postage  payment  and  meter  resetting 
can  take  place  on  the  same  business 
day. 

Any  additional  fees  and  costs  for 
users  are  determined  on  a  manufactxirer- 
by-manufactm^r  basis  and  not  by  the 
Postal  Service.  Customers  have  choices 
in  a  competitive  meter  marketplace  if 


they  are  not  satisfied  with  the  fees  and 
policies  of  a  given  manufactiurer.  Users 
of  remote  set  meters  benefit  bom  the 
additional  features  not  available  on 
manually  set  meters  and  from  the 
increased  convenience  of  using  meters 
that  do  not  require  a  trip  to  the  post 
office  during  the  business  day  for 
resetting.  Individual  meter 
manufacturers  can  provide  detailed 
information  about  their  products  and 
services. 

10.  Inconvenience  and  increased  cost 
of  remote  set  meters.  All  comments  from 
interested  companies,  large  commercial 
mailers,  and  industry  associations 
representing  such  mailers  addressed  the 
perceived  difficulties,  inconvenience, 
and  cost  of  changing  from  manually 
reset  meters  to  remote  set  meters.  The 
following  comments  and  responses 
discuss  &e  major  areas  of  concern. 

11.  Increased  fees.  Commenters  were 
concerned  about  increased  fees  and  the 
financial  costs  associated  with  the 
change  to  a  remote  set  meter  including 
(1)  Higher  resetting  fees  compared  with 
the  free  resets  at  the  post  office;  (2) 
higher  service  fees,  especially  for  last- 
minute  mailings,  or  if  the  mailer  wants 
immediate  access  to  postage,  or  if  funds 
are  not  on  deposit  for  a  specified  time 
period;  and  (3)  the  loss  to  the  mailer  of 
interest  earned  on  funds  during  the  time 
period  between  when  money  is  sent  to 
the  manufacturer  and  when  postage  is 
used.  Mailers  noted  that  they  would 
need  to  keep  significant  funds  on 
deposit  with  a  meter  manufacturer  to 
cover  the  costs  of  last-minute  mailings — 
especially  since  the  amoxmt  of  postage 
needed  each  day  is  so  unpredictable. 

The  Postal  Service  is  encoiu'aging 
meter  manufacturers  to  work  with  the 
industry  and  the  Postal  Service  to 
ensure  that  the  fees  and  procedures  for 
resetting  remote  set  meters  meet  the 
needs  of  all  customers,  including  large 
commercial  mailers  and  third  party 
mailers.  In  the  competitive  postage 
meter  marketplace,  every  customer  has 
the  option  to  change  meter 
manufacturers  and/or  to  negotiate  the 
fees  paid.  Although  the  commenters 
assumed  that  manually  reset  meters  are 
reset  for  free,  that  assessment  does  not 
account  for  the  user  time,  labor,  and 
travel  costs  incurred  when  a  meter  is 
taken  to  the  post  office.  Remote  set 
meters  can  thus  be  more  cost  effective 
and  convenient  than  manually  reset 
meters,  and  offer  the  possible 
availability  of  postage  24  hours  a  day, 
seven  days  a  week,  depending  on  the 
manufacturer  plan  selected. 

12.  Increased  equipment  costs.  Nine 
commenters  were  concerned  about 
increased  equipment  costs,  especially 
the  need  for  new  mailing  equipment  if 


the  new  remote  set  meter  is 
incompatible  with  the  mailer's  existing 
equipment.  They  also  mentioned  the 
cost  of  installing  a  new  (possibly 
dedicated)  telephone  line  to  handle 
meter  resets. 

Any  changes  to  mailing  equipment 
required  because  of  incompatibilities 
with  remote  set  postage  meters,  as  well 
as  the  need  for  an  additional  telephone 
line,  is  manufacturer  dependent  and  not 
under  the  control  of  the  Postal  Service. 
However,  according  to  manufacturer 
feedback,  mailing  equipment  changes 
should  be  minimal. 

13.  Problems  in  handling  last-minute 
mailings.  Seven  commenters,  including 
presort  bureaus,  third  party  mailers,  and 
industry  associations,  were  concerned 
about  losing  the  ability  to  obtain  postage 
on  their  meters  to  process  last-minute 
mailing  requests.  Currently,  many 
mailing  agents  bring  a  check  and  a 
postage  meter  to  the  post  office  to  have 
the  meter  reset  while  they  wait.  They 
claim  that  losing  this  option  will 
inconvenience  their  customers  since 
mailers  would  be  unable  to  bring  in 
mail  for  processing  at  the  last  minute 
and  have  it  metered.  They  noted  that 
additional  time  is  required  for  remote 
setting  since  there  is  a  delay  of  several 
days  between  the  time  when  additional 
funds  are  transmitted  or  requested  and 
when  the  funds  are  available  for  use. 
Commenters  noted  that  they  would 
need  to  keep  significant  funds  on 
deposit  to  cover  such  last-minute 
postage  needs  since  costs  are  so 
unpredictable  and  variable,  another 
added  expense.  Commenters  noted  that 
they  might  have  to  change  procedures  to 
accommodate  last-minute  mailings. 

Through  the  Postal  Service's  Postage 
NowT"'*^  program,  which  was  designed  to 
facilitate  quick  electronic  payment  for 
postage,  mailers  can  pay  close  to  the  last 
minute  for  mailings.  If  the  customer 
authorizes  an  ACH  debit,  the  meter  can 
be  reset  immediately.  Payment  by  wire 
transfer  allows  meter  resetting  within 
two  to  three  hours.  Should  a  customer 
prefer  to  pay  for  postage  by  check,  there 
is  no  waiting  period  required  by  the 
Postal  Service  for  a  check  to  clear  before 
an  account  is  credited.  In  fact,  the  Postal 
Service  processes  all  checks  within  24 
hours  of  receipt,  and  the  information  is 
then  transferred  to  the  manufacturer  for 
an  update  of  the  user's  account.  The 
user's  designated  Citibank  lockbox  is 
located  geographically  so  as  to  minimize 
time  in  transit  for  the  checks  mailed  in 
for  postage.  The  Citibank  lockbox  is 
specific  to  each  manufacturer  and  has 
files  for  automated  updates  of  users' 
accounts.  The  Postal  Service  agrees  that 
some  mailers  may  have  to  adapt  new 
procedures  for  last-minute  mailings. 


However,  both  the  Postal  Service  and 
meter  manufacturers  are  aware  of  the 
challenges  for  some  mailers  in  handling 
last-minute  mail  and  are  working  on 
solutions  that  will  be  implemented  by 
June  30,  2001,  the  first  mandated 
retirement  date  for  manually  reset 
meters.  In  addition,  the  Postal  Service 
strongly  encourages  use  of  Postage 
NowTM. 

14.  Cut-off  time  for  end-of-day  resets. 
One  industiy  representative  noted  that 
depending  on  time  zone,  meter 
manufacturer  cut-off  time  for  daily 
deposits  (such  as  6:00  p.m.  EST)  limits 
the  ability  of  West  Coast  and  Hawaiian 
commercial  mailers  to  respond  to 
emergency  postage  needs  after  12:00 
noon. 

The  Postal  Service  does  not  have  a 
cut-off  time  for  daily  deposits.  Any  cut- 
off time  is  established  on  a 
manufacturer-by-manufactm-er  basis, 
rather  than  by  the  Postal  Service.  Meter 
manufacturers  are  aware  of  the  potential 
timing  problems  with  meter  resetting  for 
some  mailers  and  are  working  on 
solutions  that  will  be  implemented  by 
June  30,  2001,  the  first  mandated 
retirement  date  for  manually  reset 
meters. 

15.  Alternative  payment  plans.  Two 
industry  associations  suggested 
alternative  payment  options  for 
customers  who  need  immediate  access 
to  postage,  including  using  credit  cards 
and  having  the  Postal  Service  act  as  an 
intermediary  between  the  customer  and 
meter  manufacturer  for  immediate 
resetting  of  the  meter.  Commenters  said 
that  any  solution  must  involve  nearly 
instantaneous  deposit  cuid  crediting  of 
postage. 

As  noted  before,  certain  electronic 
payments  through  Postage  Now^m  can 
satisfy  any  last-minute  request  for 
postage.  "The  Postal  Service  does  not 
allow  use  of  credit  cards  as  a  payment 
option  for  remote  meter  resettings.  Since 
local  post  offices  do  not  have  any  direct 
interface  with  the  Citibank  lockbox, 
they  cannot  be  used  as  an  intermediary 
for  resetting  postage  meters. 

16.  Procecfures  for  getting  customer 
postage  on  meters  for  mailing  agents. 
Four  commenters.  including 
commercial  mailers  and  industry 
associations,  were  concerned  with  the 
procedures  for  paying  for  customer 
postage  on  remote  set  meters. 
Commercial  mailers'  customers  prepay 
for  mailings,  which  can  include  the  use 
of  meters  from  more  than  one 
manufacturer,  as  well  as  other  fonps  of 
postage,  such  as  permits.  The 
commenters  were  unclear  about  how 
they  will  be  able  to  get  this  postage  onto 
their  remote  set  meters  under  the  new 
system  without  either  a  waiting  period 


for  the  customer,  or  else  providing  the 
postage  up  front  and  taking  the  risk  that 
the  customer's  check  will  clear.  Even  if 
checks  are  made  out  to  the  U.S.  Postal 
Service,  they  said  different  checks  will 
now  be  needed  for  each  meter 
manufactiirer  and  form  of  postage. 

Mailing  agents,  such  as  presort 
bm-eaus,  will  need  a  way  to  guarantee 
their  customer  funds.  Checks  should  be 
made  payable  to  the  U.S.  Postal  Service 
and  sent  to  the  designated  Citibank 
lockbox,  as  appropriate  for  each  meter 
company.  However,  if  a  check  is  made 
out  to  a  third  party,  it  will  be  processed 
by  the  Postal  Service  if  the  third  party 
endorses  it  over  to  the  Postal  Service  on 
the  back  of  the  check.  As  the 
commenters  noted,  there  may  be  a  need 
for  different  checks  for  each  meter 
manufacturer  and  form  of  postage. 

17.  Multiple  meters.  Two  industry 
associations  were  concerned  about  how 
commercial  mailers  would  handle 
multiple  customer  meters,  since  they 
often  have  meters  from  more  than  one 
manufacturer,  resulting  in  multiple 
setting  fees  and  contractual 
arrangements. 

The  customers  of  the  third  party 
mailers  are  responsible  for  meter  fees. 
Commercial  mailers  should  handle 
these  costs  in  accordance  with  industry 
practices. 

18.  Permission  to  continue  to  reset 
meters  at  post  office.  Two  commenters 
asked  for  permission  to  continue  to  reset 
their  meters  at  the  local  post  office, 
given  the  many  problems  associated 
with  changing  to  remote  reset  meters. 

The  Postal  Service  must  maintain  a 
level  playing  field  for  all  mailers  and 
cannot  accept  the  continued  risk  of  less 
secure  meters.  The  Postal  Service  will 
not  allow  the  continued  use  of  manually 
reset  meters  beyond  the  dates  given  in 
the  plan. 

19.  Mailings  for  state  and  local 
governments.  Two  industry  associations 
asked  how  meter  resetting  will  be 
handled  for  state  and  local  governments 
that  use  only  checks  for  payment.  They 
also  noted  that  it  is  often  illegal  for  state 
and  local  governments  to  place  funds  on 
deposit  with  private  parties. 

Although  the  funds  for  resetting 
postage  meters  are  sent  to  the  Postal 
Service's  lockbox  account  at  Citibank,  a 
private  sector  bank,  checks  are  made 
payable  to  the  U.S.  Postal  Service.  In 
addition,  the  Postal  Service  does  not 
keep  funds  on  deposit  at  Citibank.  Each 
day,  all  available  Postal  Service  funds 
are  concentrated  in  the  Postal  Service 
Fund  at  the  U.S.  Treasury.  Checks  made 
payable  to  the  U.S.  Postal  Service  are 
sent  to  a  designated  Citibank  Postal 
Service  lockbox  account,  but  the  funds 
for  resetting  postage  meters  are  not 


deposited  with  a  private  business; 
rather,  they  are  deposited  with  the  U.S. 
Postal  Service. 

20.  Speed  of  remote  set  meters.  One 
industiy  association  was  concerned  that 
remote  set  meters  are  not  as  fast  as 
manually  reset  meters.  The  availability 
of  high-speed  meters  is  dependent  on 
the  individual  meter  manufacturer's 
approved  meter  models  and  is  not 
within  the  control  of  the  Postal  Service. 

21 .  Timetable  for  meter  retirement. 
One  manufacturer  questioned  the 
timetable  for  withdrawals  of  manually 
set  meters,  especially  the  immediate 
withdrawal  of  meters  upon  lease 
expiration  for  leases  expiring  between 
January  1,  2001,  and  June  30,  2001,  and 
suggested  an  alternative. 

The  Postal  Service  reviewed  the 
suggestion  and  revised  the  timetable  to 
simplify  the  withdrawal  schedule  and  to 
ensure  that  all  users  will  be  able  to 
make  timely  and  intelligent  decisions 
on  replacement  meters.  Under  the 
revised  timetable,  any  meter  covered 
under  a  lease  that  expires  after 
December  31,  2000.  may  be  used  until 
the  end  of  the  calendar  quarter 
following  the  quarter  in  which  the  lease 
expires,  at  which  time  the  meter  must 
be  retired  and  withdrawn  from  service. 
This  date  is  called  the  retirement  date. 
For  example,  any  meter  with  a  lease 
expiring  during  the  first  quarter  of  2001 
(January,  February,  or  March  2001)  must 
be  retired  before  the  end  of  the  second 
quarter  of  2001  and  will  have  a 
retirement  date  of  June  30.  2001.  This 
timetable  will  give  all  manually  set 
postage  meter  users  at  least  three 
months  to  replace  the  meter  with  a 
remote  set  meter  and  will  consolidate 
retirement  dates.  The  first  date  for 
mandatory  manual  meter  retirement 
will  be  June  30,  2001. 

22.  Protection  of  funds  for  postage  if 
meter  or  meter  manufacturer  fails.  One 
commenter  was  concerned  about  how 
postage  funds  would  be  protected  in  the 
event  of  the  failure  of  the  postage  meter, 
and  another  was  concerned  about  the 
possible  bankruptcy  of  the  meter 
manufacturer. 

Postage  meters  undergo  extensive 
testing  to  ensure  against  meter  failure 
and  memory  loss.  There  are  established 
procedures  for  postage  refunds  in  the 
case  of  meter  failure.  The  Postal  Service 
is  working  with  manufacturers  to  make 
the  process  easier  and  more  immediate. 
The  new  technology  used  in  remote  set 
meters  enhances  the  process  and  gives 
the  customer  additional  protections.  All 
funds  for  postage  are  sent  directly  from 
customers  to  a  Postal  Service  account 
and  are  not  held  by  the  manufacturer. 
Each  day,  the  Postal  Service 
concentrates  all  of  its  available  funds  in 


77938 


Federal  Register / Vol.  65,  No.  240 /Wednesday,  December  13,  2000 /Notices 


Federal  Register /Vol.  65,  No.  240  /  Wednesday,  December  13,  2000 /Notices 


77939 


the  Postal  Service  Fund  at  the  U.S. 
Treasury.  Therefore,  the  user's  money  is 
protected  in  the  unlikely  event  of  a 
manufacturer  bankruptcy. 

B.  The  Final  Postal  Service  Plan  for  the 
Retirement  of  Manually  Reset  Postage 
Meters 

1.  Effective  February  1,  2000,  new 
placements  of  manually  reset  electronic 
postage  meters  ceased.  The  decision 
applied  to  new  customers  as  well  as 
existing  meter  users.  All  meter 
manufacturers  were  notified  of  this 
policy  and  have  compUed. 

2.  The  Postal  Service  will  allow  a 
lease  extension  for  a  manually  set 
electronic  meter  up  to  December  31, 
2001 ,  for  any  lease  that  expires  dunng 
calendar  year  2000.  No  other  lease 
extensions  are  permitted  by  the  Postal 
Service.  Manufacturers  or  users  cannot 
avoid  meter  retirement  by  the 
manipulation  of  leases. 

3.  Some  users  currendy  have  a  lease 
for  a  manually  reset  electronic  meter 
that  expires  after  December  31,  2000. 
Any  meter  covered  under  such  a  lease 
may  be  used  until  the  end  of  the 
calendar  quarter  following  the  quarter  in 
which  the  lease  expires,  at  which  time 
the  meter  must  be  retired  and 
withdrawn  from  service.  This  date  is 
called  the  "retirement  date."  For 
example,  any  meter  with  a  lease 
expiring  during  the  first  quarter  of  2001 
(Jemuary,  February,  or  March  2001)  must 
be  retired  before  tbe  end  of  the  second 
quarter  of  2001  and  will  have  a 
retirement  date  of  June  30,  2001.  This 
timetable  will  give  all  manually  set 
postage  meter  users  at  least  three 
months  to  replace  the  meter  with  a 
remote  set  meter  and  will  consolidate 
retirement  dates. 

4.  All  retired  meters  must  be 
withdrawn  from  active  service  records 
immediately  upon  the  retirement  date 
following  lease  expiration. 
Manufacturers  must  process  PS  Form 
3601-C.  Postage  Meter  Activity  Report, 
to  withdraw  the  meter  effective  the 
retirement  date. 

5.  Retired  meters  must  be  physically 
returned  to  the  manufacturer  within  30 
business  days  after  the  retirement  date. 
The  use  of  a  retired  meter  in  the  time 
period  between  the  retirement  date  and 
when  the  meter  is  returned  to  the 
manufacturer  may  result  in  the 
cancellation  of  the  user  registration. 

6.  Official  notification  to  users 
explaining  this  plan  will  be  sent  directly 
by  the  Manager,  Postage  Technology 
Management,  Postal  Service 
Headquarters.  No  other  correspondence 
will  be  considered  to  be  official. 

7.  The  manager  of  Postage  Technology 
Management  reserves  the  right  to  review 


manufacturer  correspondence  to  these 
meter  users  prior  to  distribution. 

8.  After  each  retirement  date,  the 
Postal  Service  may  review  meter 
manufacturers'  lease  records  in 
comparison  with  meter  withdrawals,  to 
ensure  that  all  meters  that  should  have 
been  retired  were  retired. 

9.  Any  manually  reset  electronic 
postage  meter  that  is  capable  of  remote 
meter  setting  must  be  either  converted 
to  remote  meter  setting  or  withdrawn 
from  service.  The  function  that  allows 
manual  resetting  must  be  disabled. 

10.  Given  the  rapid  pace  of  new 
technological  developments  for  secure 
postage  meter  technology,  meter 
maniffactiuers  should  not  offer,  and 
customers  should  not  accept,  leases  for 
postage  meter  equipment  of  more  than 
five  (5)  years'  duration. 

11.  The  following  meter  models  may 
be  affected  by  this  plan.  Any  postage 
meter  that  is  taken  to  a  post  office  for 
resetting  is  affected  by  this  plan  and 
must  be  retired,  even  if  it  is  not 
included  on  the  following  list. 

Ascom  Hosier 

1441 

1441X 

1446 

1446X 

16410 

16413 

16413X 

16463 

16463X 

17563 

17563X 

4280 

64280 

741 

741X 

7410 

741  OX 

7413 

7413X 

7560 

7560X 

7563 

7563X 

Francotyp-Postalia 

7000 
7100 
7200 

Neopost 

9212 

9212G 

9248 

9248G 

9252 

9252G 

9257 

9257G 

9258 

9258G 


9252U 

9257U 

9258U 

9258UG 

9267 

9268 

9268G 

9282M 

9287GM 

9287M 

9288GM 

9288M 

951 2GM 

9512M 

954  7GM 

9547M 

9548GM 

9548M 

Pitney  Bowes 

6501 
6502 
6513 
B901 
ElOl 
E102 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-31359  Filed  12-12-00;  8:45  am] 

BiLUNG  CODE  7710-1 2-P 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.,  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1,  2001,  shall  be  at 
the  rate  of  26  cents. 

In  accordance  with  directions  in 
section  19(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1,  2001,  39.7 
percent  of  the  taxes  collected  under 
sections  3221(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  60.3  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  December  1,  2000. 


By  Authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  00-31675  Filed  12-12-00;  8:45  am] 

BILLING  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

[SEC  File  No.  270-265;  OMB  Control  No. 
3235-0273] 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filing 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

•  Rule  17Ad-10  Prompt  Posting  of 
Certificate  Detail  to  Master  Securityholder 
Files;  Maintenance  of  Accurate 
Securityholder  Files  and  Control  Book;  and 
Retention  of  Certificate  Detail 

Rule  17Ad-10,  17  CFR  240.17Ad-10, 
ujider  the  Securities  Exchange  Act  of 
1934,  requires  a  registered  transfer  agent 
to  create  and  maintain  minimum 
information  on  securityholder's 
ownership  of  an  issue  of  securities  for 
which  it  performs  transfer  agent 
functions,  including  the  piuxhase, 
transfer  and  redemptions  of  securities. 
In  addition,  the  rule  also  requires 
transfer  agents  that  maintain 
securityholder  records  to  keep 
certificate  detail  that  has  been  cancelled 
from  those  records  for  a  minimum  of  six 
years  and  to  maintain  and  keep  current 
an  accurate  record  of  the  number  of 
shares  or  principle  dollar  amount  of 
debt  securities  that  the  issuer  has 
authorized  to  be  outstanding  (a  "control 
book").  These  recordkeeping 
requirements  assist  in  the  creation  and 
maintenance  of  accurate  securityholder 
records,  the  ability  to  research  errors,  an 
ensure  the  transfer  agent  is  aware  of  the 
number  of  securities  that  are  properly 
authorized  by  the  issuer,  thereby 
avoiding  over  issuance. 

Given  that  there  are  1 ,093  transfer 
agents  currently  registered,  the  staff 
estimates  that  the  average  number  of 
hours  necessary  for  each  transfer  agent 


to  comply  with  Rule  17Ad-10  is 
approximately  20  hours  per  year, 
totaling  21,860  hours  industry-wide. 
The  average  cost  is  approximately  $20 
per  hour,  with  the  industry-wide  cost 
estimated  at  approximately  $437,200. 
However,  the  information  required  by 
Rule  17Ad-10  generally  is  already 
maintained  by  registered  transfer  agents. 
The  amoimt  of  time  devoted  to 
compliance  with  Rule  17Ad-lO  varies 
according  to  differences  in  business 
activity. 

The  retention  period  for  the 
recordkeeping  requirements  under  Rule 
17Ad-10  is  six  years  for  certificate 
detail  that  has  been  cancelled  and  to 
maintain  and  keep  current  an  accurate 
record  of  the  number  of  shares  or 
principle  amoimt  of  debt  securities  that 
the  issuer  has  authorized  to  be 
outstanding.  The  recordkeeing 
requirement  under  Ride  17Ad-10  is 
mandatory  to  ensure  accurate 
securityholder  records  and  to  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 
This  rule  does  not  involve  the  collection 
of  confidential  information.  Persons 
should  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building,  DC 
20503;  and  (ii)  Michael  E.  Bartell. 
Associate  Executive  Directive,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  December  5,  2000. 
Margaret  H.  McFariand, 
Secretary. 
(FR  Doc.  00-31678  Filed  12-12-00;  8:45  am) 

BiLUNG  CODE  MIO-OI-M 


ACTION:  Notice  of  application  for 
exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  all  provisions  of  the  Act. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24786;  International  Series  Release  No. 
1239/812-12334] 

Telco  Finance  N.V. 

December  7,  2000. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 


SUMMARY:  Applicant  requests  an  order 
under  section  6(c)  of  the  Act  exempting 
applicant  from  all  provisions  of  the  Act. 
The  order  would  permit  applicant  to 
sell  certain  debt  securities  and  use  the 
proceeds  to  finance  the  business 
activities  of  Telsim  Mobile 
Telekomiinikayson  Hizmetleri  A.S. 
("Telsim"). 

Filing  Date:  The  application  was  filed 
on  November  29,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  vnW  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
January  2,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Intertrust  Management 
(Antilles)  N.V.,  Attn:  Robert  R.  Stroeve. 
Curagao,  Netherlands  Antilles. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-5064 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549  (tel. 
202-942-8090). 


Applicant's  Representations 

1 .  Applicant  is  a  Netherlands  Antilles 
limited  liability  corporation.  Applicant 
was  organized  specifically  to  raise  funds 
for  the  operations  of  Telsim  by  issuing 
debt  securities  ("Notes")  and  lending 
the  proceeds  to  Telsim.  Telsim  is  a  joint 
stock  company  organized  under  the 
laws  of  the  Republic  of  Turkey  and  is  a 
cellular  telecommunications  company 
in  Turkey. 

2.  Telsim  has  determined  to  raise 
capital  through  applicant  because  the 
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direct  issuance  of  the  Notes  by  Telsim 
would  not  be  feasible  under  Turkish  tax 
and  corporate  law.  In  addition,  under 
Turkish  law,  significant  tax 
disadvantages  may  be  borne  by  Telsim 
were  it  to  own  or  control  applicant  and/ 
or  directly  guarantee  the  Notes.  For 
these  reasons,  all  of  applicant's  common 
shares  will  be  held  by  a  Netherlands 
Antilles  stichting  (the  "Foundation")  for 
the  benefit  of  an  existing  charity  named 
in  the  Foundation's  articles  of 
organization  ("Charity").  The 
Foundation  will  be  prohibited  by  its 
articles  of  organization  from  transferring 
the  shares  of  applicant  to  any  other 
party.  The  Foundation  will  have  no 
answers  or  shareholders,  but  will  be 
managed  by  a  Netherlands  Antilles  trust 
company.  "The  Charity  will  have  no 
ownership  or  other  rights  with  regard  to 
the  Foundation.  Neither  the  Foundation 
nor  the  Charity  will  pay  any 
consideration  in  connection  with  its 
involvement  in  the  activities  described 
in  the  application. 

3.  Applicant  intends  to  issue  the 
Notes  in  reliance  on  rule  144  A  under 
the  Securities  Act  of  1933  ("1933  Act") 
and  shortly  thereafter  file  a  registration 
statement  under  the  1933  Act. 
Applicant  will  loan  the  proceeds  of  the 
Notes  to  Telsim  and  assign  applicant's 
right  to  receive  interest  and  principal 
payments  on  the  loan  to  an  indenture 
trustee  for  the  noteholders  (the 
"Trustee").  The  Trustee,  which  will  be 

a  major  U.S.  commercial  bank,  will  have 
the  right  to  proceed  directly  against 
Telsim  in  the  event  of  default  on  the 
loan  payments,  the  loan  agreement  will 
provide  that  a  default  under  the  Notes 
and  the  trust  indentiu-e  agreement 
constitutes  a  default  under  the  loan 
agreement.  In  the  event  of  a  default 
under  the  Notes,  the  Trustee  may 
declare  the  outstanding  amount  of  the 
loan  and  any  accrued  but  impaid 
interest  with  respect  to  the  loan  to  be 
immediately  due  and  payable.  Under 
the  trust  indenture  agreement,  if  the 
Trustee  does  not  exercise  its  rights 
following  a  default,  holders  of  at  least 
25%  in  aggregate  principal  amount  of 
the  Notes  outstanding  may  direct  the 
Trustee  to  exercise  the  rights,  or  may 
themselves  accelerate  the  Notes. 

4.  Telsim  and  applicant,  in 
connection  with  the  offering  of  the 
Notes,  will  submit  to  the  jurisdiction  of 
any  state  or  federal  court  in  the  Borough 
of  Manhattan  in  the  City  of  New  York, 
and  will  appoint  an  agent  to  accept  any 
process  which  may  be  served,  in  any 
suit,  action,  or  proceedings  brought 
against  Telsim  or  applicant  based  upon 
their  obligation  to  the  Trustee  as 
described  in  the  application.  The 
consent  to  jurisdiction  and  appointment 


of  an  authorized  agent  to  accept  service 
of  process  will  be  irrevocable  until  till 
amounts  due  and  to  become  due  with 
respect  to  all  outstanding  obligations  of 
Telsim  to  the  Trustee  as  described  in  the 
application  have  been  paid. 

5.  Applicant  will  loan  at  least  85%  of 
any  cash  or  cash  equivalents  raised  by 
applicant  to  Telsim  as  soon  as 
practicable,  but  in  no  event  later  than 
six  months  after  applicant's  receipt  of 
the  cash  or  cash  equivalents.  In  the 
event  that  applicant  borrows  amounts  in 
excess  of  the  amounts  to  be  loaned  to 
Telsim  at  any  given  time,  applicant  will 
invest  the  excess  in  temporary 
investments  pending  lending  the  money 
to  Telsim.  All  investments  by  Telsim, 
including  all  temporary  investments, 
will  be  made  in  government  securities, 
securities  of  Telsim  or  a  company 
controlled  by  Telsim,  or  debt  securities 
which  are  exempted  from  the  provisions 
of  the  1933  Act  by  section  3(a)(3)  of  that 
Act.  Applicant's  articles  of 
incorporation  and  the  trust  indenture 
relating  to  the  Notes  will  limit 
applicant's  activities  to  issuing  the 
Notes  or  other  debt  securities,  loaning 
the  proceeds  to  Telsim  and  assigning  all 
of  applicant's  rights  to  repayment  from 
Telsim  to  the  Trustee. 

Applicant's  Legal  Analysis 

1.  Applicant  states  that  it  maybe 
viewed  as  falling  technically  within  the 
definition  of  an  investment  company 
under  section  3(a)(1)  of  the  Act. 
Applicant  requests  an  exemption  under 
section  6(c)  of  the  Act  from  all 
provisions  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  SEC  to  grant  an 
exemption  from  the  provisions  of  the 
Act  if,  and  to  the  extent  that,  such 
exemption  is  necessary  and  appropriate 
in  the  public  interest,  consistent  with 
the  protection  of  investors,  and 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Applicant  states  that  rule  3a-5 
under  the  Act  provides  an  exemption 
from  the  definition  of  investment 
company  for  certain  companies 
organized  primarily  to  finance  the 
business  operations  of  their  parent 
companies  or  companies  controlled  by 
their  parent  companies.  Applicant  states 
that  it  meets  all  of  the  requirements  of 
rule  3a-5  except  for  two,  which  it 
cannot  meet  for  Turkish  tax  reasons. 

3.  Rule  3a-5(b)(l)(i)  under  the  Act 
requires  that  all  of  applicant's  common 
stock  be  owned  by  Telsim  or  a  company 
controlled  by  Telsim.  Applicant  argues 
that,  even  though  for  Turkish  tax 
reasons  applicant's  common  stock  will 
be  held  by  the  Foundation,  applicant 
was  organized  to  serve  solely  as  a 


conduit  for  Telsim's  capital  raising 
activities.  Applicant  further  states  that 
its  functions  will  be  limited  by  its 
articles  of  incorporation  and  the  trust 
indenture  agreement  to  those  of  a 
traditional  finance  subsidiary. 

4.  Rule  3a-5(a)(l)  under  the  Act 
requires  that  applicant's  debt  securities 
be  directly  guaranteed  by  Telsim. 
Applicant  states  that  under  the 
arrangement  described  in  the 
application,  the  Trustee  will  have  the 
right  to  proceed  directly  against  Telsim. 
Applicant  argues  that  this  arrangement 
is  necessitated  by  Turkish  tax  law  and 
that  the  arrangement  will  provide  the 
noteholders  with  the  functional 
equivalent  of  a  guarantee  by  Telsim.  For 
the  above  stated  reasons  applicant 
argues  that  it  is  not  the  type  of  entity 
intended  to  be  regulated  under  the  Act. 

Applicant's  Condition 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicant  will  comply  with  all 
provisions  of  rule  3a-5  under  the  Act 
except  (i)  with  respect  to  rule  3a- 
5(b)(l)(i).  applicant's  common  shares 
will  be  owned  by  the  Foundation  for  the 
benefit  of  the  Charity,  and  (ii)  with 
regard  to  nile  3a-5(a)(l),  the 
noteholders  will  have  recourse  to 
Telsim  for  payment  of  principal  and 
interest  on  the  Notes  as  described  in  the 
application.  Applicant's  articles  of 
incorporation  and  the  trust  indenture 
agreement  will:  (i)  limit  applicant's 
activities  to  issuing  Notes  or  other  debt 
securities;  loaning  the  proceeds  to 
Telsim,  and  assigning  all  of  its  rights  to 
repayment  from  Telsim  to  the  Trustee; 
(ii)  prohibit  the  sale  of  applicant's 
common  shares  held  by  the  Foimdation: 
and  (iii)  enable  the  Trustee  in  the  event 
of  a  payment  default  to  proceed  directly 
against  Telsim,  as  assignee  of  the  loan 
agreement  between  applicant  and 
Telsim. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-31716  Filed  12-12-00:  8:45  am! 
BIUJNG  CODE  B010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24751  A;  812-12294] 

Stratevest  Funds,  at  al.;  Notice  of 
Application 

December  11,  2000. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY:  Applicants  request  an  order  to 
permit  the  proposed  reorganizations  of 
two  series  (the  "Acquired  funds")  of  the 
Forum  Fimds  with  and  into  two  series 
of  the  Stratevest  Funds  (the  "Acquiring 
Funds,"  and  together  with  the  Acquired 
Funds,  the  "Funds").  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 

Applicants:  Stratevest  Funds,  Forum 
Funds,  The  Stratevest  Group,  N.A. 
("Stratevest  Group"),  and  Forum 
Investment  Advisors,  LLC  ("Forum 
Advisors"). 

Filing  Dates:  The  application  was 
filed  on  October  10,  2000.  Applicants 
have  agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  28,  2000,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawryers,  a  certificate  of 
service.  1  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  Stratevest 
Funds  and  Stratevest  Group,  111  Main 
Street,  Burlington,  Vermont  05402- 
0409;  Forum  Funds  and  Forum 


'  A  notice  was  originally  issued  on  November  28, 
2000  (Investment  Company  Act  Release  No.  24751) 
giving  interested  persons  until  December  20,  2000. 
to  request  a  hearing.  However,  the  original  notice 
was  not  published  in  the  Federal  ^Register.  thereTore. 
interested  persons  have  until  December  28,  2000.  to 
request  a  hearing  on  the  application. 


Advisors,  Two  Portland  Square, 
Portland,  Maine  04101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation), 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Stratevest  Fimds.  a  Delaware 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  currently 
offers  four  series.  Stratevest  Fimds  is 
organizing  two  new  series,  the 
Stratevest  Large  Cap  Core  Fund 
("Stratevest  Core  Fund")  and  the 
Stratevest  Intermediate  Bond  Fund 
("Stratevest  Bond  Fund"),  which  will  be 
Acquiring  Funds.  The  Stratevest  Group, 
a  national  banking  association,  serves  as 
investment  adviser  to  the  Acquiring 
Fimds  and  is  exempt  from  registration 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act").  On  or  before  the 
Reorganizations  (as  defined  below),  the 
Stratevest  Group  is  expected  to  own,  in 
a  fiduciary  capacity,  more  than  25%  of 
the  outstanding  voting  shares  of  the 
Stratevest  Bonp  Fund  as  a  result  of  the 
Stratevest  Bond  Fund's  proposed 
acquisition  of  assets  of  certain  common 
and  collective  trust  funds. 

2.  Forum  Funds,  a  Delaware  business 
Trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company  and  currently  offers  twenty- 
one  series,  two  of  which  are  Acquired 
Funds:  the  Investors  Equity  Fund 
("Forum  Equity  Fund")  and  the 
Investors  High  Grade  Bond  Fund 
("Forum  Bond  Fund").  Stratevest  Group 
is  the  investment  adviser  for  Forum 
Equity  Fund,  and  owns,  in  a  fiduciary 
capacity,  more  than  25%  of  the 
outstanding  voting  shares  of  the  Forum 
Bond  Fund.  Forum  Advisors  is  an 
investment  adviser  registered  under  the 
Advisers  Act  and  serves  as  investment 
adviser  to  the  Forum  Bond  Fund.  The 
Acquired  Funds  and  Acquiring  Funds 
are  collectively  referred  to  as  the  Funds. 

3.  On  August  15.  2000  and  October  2, 
2000,  the  boards  of  trustees  of  the 
Acquiring  Funds  and  the  Acquired 
Funds  (together,  the  "Boards"), 
respectively,  including  all  the  trustees 
who  are  not  "interested  persons,"  as 
defined  in  section  2(a)(l9)  of  the  Act 
("Independent  Trustees"),  unanimously 
approved  the  agreements  and  plans  of 


reorganization  between  the  Funds  (the 
"Reorganization  Agreements").  Under 
the  Reorganization  Agreements,  each 
Acquiring  Fund  will  acquire  all  the 
assets  and  liabilities  of  the 
corresponding  Acquired  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund  (the  " Reorganizations ").2  The 
shares  of  each  Acquiring  Fund 
exchanged  will  have  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  the  Acquired  Fund's 
shares  determined  as  of  the  close  of 
business  on  the  business  day 
immediately  preceding  the  day  of  the 
closing  of  each  Reorganization  ("Closing 
Date"),  currently  anticipated  to  occur  on 
or  after  December  20.  2000.  The  value 
of  the  assets  of  the  Funds  will  be 
determined  according  to  the  Funds' 
then-current  prospectuses  and 
statements  of  additional  information.  As 
soon  as  reasonably  practical  after  the 
Closing  Date,  each  Acquired  Fund  will 
be  liquidated  by  the  distribution  of  the 
Acquiring  Fund  shares  pro  rata  to  the 
shareholders  of  the  Acquired  Fund. 

4.  Applicants  state  that  the 
investment  objectives  and  strategies  of 
each  Acquired  Fund  are  similar  to  those 
of  the  corresponding  Acquiring  Fund. 
The  Funds  offer  one  class  of  shares.  The 
Acquired  Funds'  shares  are  subject  to 
either  a  front-end  sales  charge  or  a 
contingent  deferred  sales  charge,  but  are 
not  subject  to  a  distribution  fee  adopted 
under  rule  12b-l  of  the  Act  or 
shareholder  services  fees.  The  Acquiring 
Funds'  shares  are  subject  to  a  front-end 
sales  charge,  a  rule  12b-l  distribution 
fee,  and  shareholder  services  fee. 
Shareholders  of  the  Acquired  Funds 
will  not  be  subject  to  a  contingent 
deferred  sales  charge  upon  redemption 
of  the  Acquiring  Fund  shares  that  they 
receive  in  connection  with  the 
Reorganizations.  No  sales  charges  or 
exchange  fee  will  be  imposed  in 
connection  with  the  Reorganizations. 
Stratevest  Group,  Federated  Services 
Company,  and,  possibly.  Forum 
FinanciaJ  Group  will  bear  the  costs 
associated  with  the  Reorganizations. 

5.  The  Boards,  including  all  of  the 
Independent  Trustee,  determined  that 
the  participation  of  each  Acquiring  and 
Acquired  Fund  in  a  Reorganization  was 
in  the  best  interests  of  each  Fund  and 

its  shareholders,  and  that  the  interests  of 
the  shareholders  of  each  Fund  would 
not  be  diluted  as  a  result  of  the 
Reorganization.  In  approving  the 
Reorganizations,  the  Boards  considered 
various  factors,  including:  (a)  The 


^  The  Acquired  Funds  and  their  corresponding 
Acquiring  Funds  are:  (1)  Forum  Equity  Fund  and 
Stratevest  Core  Fund  and  (2)  Forum  Bond  Fund  and 
Stratevest  Bond  Fund. 
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investment  objectives,  strategies, 
techniques,  investment  risks  and 
limitations  of  each  Acquired  Fund  and 
their  compatibility  with  those  of  the 
corresponding  Acquiring  Fund;  (b)  the 
investment  advisory  and  other  fees  paid 
by  each  Acquiring  Fund  and  the 
projected  expense  ratio  of  each 
Acquiring  Fund  as  compared  to  those  of 
the  corresponding  Acquired  Fund;  (c) 
the  terms  and  conditions  of  each 
Reorganization  Agreement;  and  (d)  the 
anticipated  tax  consequences  of  the 
Reorganizations  for  the  Funds  and  their 
shareholders.  In  addition,  the  Forxun 
Board  considered:  (a)  The  small  asset 
size  of  each  Acquired  Fund;  (b)  the 
likelihood  that  each  Acquired  Fund's 
service  providers  may  not  be  able  to 
maintain  their  current  fee  waivers;  and 
(c)  the  fact  that  the  Reorganizations 
would  permit  shareholders  to  own 
shares  in  a  new  fund  without  realizing 
tax  consequences  that  would  be  present 
if  the  Acquired  Funds  were  to  liquidate. 

6.  The  Reorganizations  are  subject  to 
certain  conditions,  including  that:  (a) 
the  shareholders  of  each  Acquired  Fund 
will  have  approved  the  Reorganizations; 

(b)  the  Funds  will  have  received 
opinions  of  coimsel  concerning  the  tax- 
free  natiu^  of  the  Reorganizations;  and 

(c)  applicants  will  have  received 
exemptive  relief  from  the  Commission 
to  permit  the  Reorganizations.  The 
Reorganization  Agreements  may  be 
terminated  and  the  Reorganizations 
abandoned  at  any  time  prior  to  the 
Closing  Date  by  the  Boards.  Applicants 
agree  not  to  make  any  material  changes 
to  the  Reorganization  Agreements 
without  prior  Commission  approval. 

7.  Registration  Statements  on  Form 
N-14  with  respect  to  the 
Reorganizations  were  filed  with  the 
Commission  on  September  8,  2000. 
Proxy  solicitation  materials  were  mailed 
to  shareholders  of  the  Acquired  Funds 
on  November  1,  2000.  A  shareholders 
meeting  of  the  Acquired  Funds  is 
scheduled  for  December  1,  2000. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  from,  die 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
securities  are  directly  or  indirecUy 
owned,  controlled,  or  held  with  power 


to  vote  by  the  other  person;  (c)  any 
person  direcUy  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  1 7(a) 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors/trustees, 
and/or  common  officers,  provided  that 
certain  conditions  are  satisfied. 

3.  Applicants  state  that  Stratevest 
Group  is  investment  adviser  to  the 
Stratevest  Core  Fund  and  Stratevest 
Group  holds  of  record  more  than  25% 
of  the  outstanding  voting  securities  of 
the  Forum  Equity  Fund.  In  addition, 
applicants  state  that,  on  or  before  the 
Reorganization,  Stratevest  Group  will 
hold  of  record  more  than  25%  of  the 
outstanding  voting  seciuities  of  the  both 
the  Forum  Bond  Fund  and  the 
Stratevest  Bond  Fund.  Because  of  these 
relationships  and  ownership  positions, 
the  Acquired  Funds  and  their 
corresponding  Acquiring  Funds  may  be 
deemed  affiliated  persons  for  reasons 
other  than  those  set  forth  in  rule  17a- 

8  and  therefore  imable  to  rely  on  the 
rule. 

4.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganizations.  Applicants  submit  that 
the  terms  of  the  Reorganizations  satisfy 
the  standards  set  forth  in  section  17(b). 
Applicants  note  that  the  Boards, 
including  all  of  the  Independent 
Trustees,  found  that  participation  in  the 
Reorganizations  is  in  the  best  interests 
of  each  Fund  and  its  shareholders  and 
that  the  interests  of  the  existing 
shareholders  of  each  Fund  will  not  be 
diluted  as  a  result  of  the 
Reorganizations.  Applicants  also  note 
that  the  Reorganizations  will  be  based 
on  the  Fimds'  relative  net  asset  value. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-31889  Filed  12-11-00;  2:52  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Ho.  34-43660;  File  No.  SR-Amex- 
00-571 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stocic  Exchange  LLC  to 
Increase  to  One  Hundred  the  Maximum 
Permissible  Number  of  Equity  and 
Index  Option  Contracts  Executable 
Through  AUTO-EX 

December  4,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
28,  2000,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conmiission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Seif-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase  to  one 
hundred  the  maximum  permissible 
number  of  equity  and  index  option 
contracts  in  an  order  executable  through 
its  automatic  execution  system,  AUTO- 
EX.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ue  Proposed  Rule 
Change 

In  its  filing  with  the  Conimission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

In  1985,  the  Exchange  implemented 
die  AUTO-EX  system,  which 
automatically  executes  public  customer 
market  and  marketable  limit  orders  in 
options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entitled  into  the 
Amex  Order  File  ("AOF").  There  are, 
however,  limitations  on  the  number  of 
option  contracts  that  can  be  entered  into 
or  executed  by  these  systems.  AOF, 
which  handles  limit  orders  routed  to  the 
specialist's  book  as  well  as  orders 
routed  to  AUTO-EX,  was  recently 
increased  to  allow  for  the  entry  of  orders 
of  up  to  250  option  contracts.^ 
Generally,  however,  AUTO-EX  is  only 
permitted  to  execute  equity  option 
orders  and  index  option  orders  of  up  to 
seventy-five  contracts. ^  Thus,  market 
and  marketable  limit  orders  of  more 
than  seventy-five  contracts  are  generally 
routed  by  AOF  to  the  specialist's  book. 

The  Exchange  now  proposes  to 
increase  to  one  hundred  the  maximiun 
permissible  number  of  equity  and  index 
option  contracts  in  an  order  that  can  be 
executed  through  the  AUTO-EX  system. 
It  is  proposed  that  this  increase  to  one 
hundred  in  permissible  order  size  for 
AUTO-EX  be  implemented  on  a  case- 
by-case  basis  for  an  individual  option 
class  or  for  all  option  classes  when  two 
floor  governors  or  senior  floor  officials 
deem  such  an  increase  appropriate. 
Currently,  the  Amex  posts  applicable 
quote  size  parameters  on  its  web  page. 
Generally,  these  parameters  provide  that 
displayed  quotes  are  for  twenty 
contracts  for  equity  options  and  for 
thirty  contracts  for  index  options  and 
are  set  on  a  class-by-class  basis. 
However,  pursuant  to  Exchange  Rule 
958A,  the  order  size  for  AUTO-EX  will 
remain  at  ten  contracts  for  equity  and 
index  options,  or  such  larger  size 
currendy  in  effect  and  as  indicated  on 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  42128 
(November  10.  1999),  64  FR  63836  (November  22, 
1099). 

*  See  Securities  Exchange  Act  Release  No.  43516 
(November  3.  2000).  65  FR  69079  (November  15, 
2000).  While  the  maximum  permissible  number  of 
contracts  In  an  index  option  order  executable 
through  AUTO-EX  is  generally  seventy-five 
contracts,  there  are  a  few  exceptions:  The 
Institutional.  Japan  and  S&P  MidCap  400  Indexes 
allow  ninety-nine  contract  orders.  The  Exchange 
proposes  to  increase  the  applicable  parameter  from 
ninety-nine  to  one  hundred  for  the  Institutional. 
Japan  and  S&P  MidCap  400  indices  to  eliminate  any 
potential  for  confusion  over  the  permissible 
parameters  applicable  to  AUTO-EX  eligible  orders 
for  both  equity  and  index  options. 


the  Exchange's  web  page.^  The 
Exchange  represents  that  it  has 
sufficient  systems  capacity  necessary  to 
accommodate  implementation  of  the 
proposed  increase. 

The  Exchange  represents  that  AUTO- 
EX  has  been  extremely  successful  in 
enhancing  execution  and  operational 
efficiencies  during  emergency  situations 
and  during  other,  non-emergency 
situations  for  certain  option  classes.  The 
Exchange  believes  that  automatic 
executions  of  orders  for  up  to  one 
himdred  contracts  will  allow  for  the 
quick,  efficient  execution  of  public 
customer  orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  ^  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5) ''  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securibes, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and     , 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  beUeve  that  the 
proposed  nde  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
nUe  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
and  arguments  concerning  the 
foregoing,  including  wheUier  the 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-00-57  and  should  be 
submitted  by  January  3,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31682  Filed  12-12-00:  8:45  am] 

BILLING  CODE  801CM>1-M 


^  Amex  Rule  958A.  referred  to  as  the  ■'Firm  Quote 
Rule,"  requires  Exchange  specialists  to  sell  (buy)  at 
least  ten  (10)  contracts  at  the  offer  (bid)  which  is 
displayed  when  a  buy  (sell)  order  reaches  the 
trading  post  where  the  option  class  is  located  for 
trading. 

oi5V.S.C.7em. 
'  15  U.S.C.  78f(b)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43666;  File  No.  SR-CBOE- 
00-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Permitting  the  Implementation  of 
the  Exchange  s  Rapid  Opening  System 
In  Conducting  Rotations  in  Options  on 
the  S&P  100  Index 

December  4,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
5,  2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 


"17CFR20O.3O(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17(TR240.19b-4. 


77944 


Federal  Register /Vol.  65,  No.  240  /  Wednesday,  December  13,  2000 /Notices 


Federal  Register /Vol.  65,  No.  240 /Wednesday.  December  13,  2000 /Notices  77945 


filed  with  the  Securities  and  Exchange 
Commission  {"SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange.  ^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
Interpretation  .01  to  its  Rapid  Opening 
System  ("ROS")  rule  (CBOE  Rule  6.2A), 
amend  its  Lead  Market-Maker  ( "LMM") 
and  Supplemental  Market-Maker 
("SMM")  (CBOE  Rule  8.15),  and  amend 
Interpretation  0.02  to  its  index  option 
trading  rotation  rule  (CBOE  Rule  24.13) 
to  clarify  that  LMMs  and  SMMs  may 
employ  the  Exchange's  ROS  in 
conducting  rotations  in  options  on  the 
S&P  100  Index  ("OES").  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Exchange, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  ptupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

In  February  1999,  the  Exchange 
implemented  a  Rapid  Opening  System 
("ROS")  that  has  facilitated  die 
expedited  openings  of  options  classes 
on  the  Exchange.^  since  that  time,  ROS 


has  been  used  in  a  niunber  of  equity 
option  trading  crowds  to  open  options 
classes  within  seconds  of  the  opening  of 
the  underlying  seciuity.  The  Exchange 
believes  that  by  entering  into  open 
trading  more  quickly  using  ROS, 
customer  orders  have  been  addressed  in 
open  trading  in  a  timelier  manner. 

Openings  in  OEX,  however,  have  been 
conducted  for  many  years  by  the  use  of 
LMMs,  who  are  appointed  pursuant  to 
the  terms  of  CBOE  Rule  8.15,  and  who 
open  the  various  series  of  OEX  pursuant 
to  the  terms  of  Interpretation  .02  to 
CBOE  Rule  24. 13.^  The  LMM  system 
was  put  in  place  to  allow  for  speedier 
openings  in  the  OEX  crowd  and  to  make 
particular  market-makers  responsible  for 
opening  quotes.  While  the  LMM  system 
has  been  successful  in  speeding  up  the 
opening  process  in  the  OEX  trading 
crowd,  the  openings  still  may  not  be 
completed  for  a  number  of  minutes, 
particvdarly  on  days  of  extreme  market 
conditions.  Consequently,  the  CBOE 
Index  Floor  Procedure  Committee, 
pursuant  to  its  authority  under  CBOE 
Rule  24.13  to  direct  the  manner  of  the 
opening  rotations,  has  determined  to 
require  the  LMMs  to  employ  ROS  to 
open  OEX.6  The  CBOE  Index  Floor 
Procedure  Committee  expects  to  see  the 
same  benefits  that  have  been 
experienced  in  the  equity  option  trading 
crowds  that  have  been  using  ROS  for  the 
past  on  and  a  half  years,  namely,  entry 
into  open  trading  within  seconds  of  the 
opening  bell. 

When  the  Exchange  adopted  ROS,  it 
intended  for  the  system  to  be  used  at 
any  trading  location  on  the  floor, 
whether  in  an  equity  option  trading 
crown  or  an  index  option  trading  crowd. 
The  rules  governing  ROS  did  not 
specifically  address  to  what  extent  ROS 
was  to  be  used  in  connection  with  the 
LMM  system  that  was  operating  in  the 
OEX  trading  crowd.  The  CBOE, 


^  The  CBOE  filed  its  proposed  rule  change  on 
August  3.  2000.  On  October  5.  2000,  however,  the 
CBOE  fUed  Amendment  No.  1.  which  clarified  that 
the  proposed  rule  change  will  be  effective  only  as 
long  as  ROS  is  approved  for  use  by  the  Commission. 
See  Letter  from  Timothy  Thompson,  Assistant 
General  Counsel  and  Vice  President,  CBOE,  to  Susie 
Cho,  Attorney,  Division  of  Market  Regulation 
("Division"),  Commission  (October  5,  2000). 

*The  ROS  pilot  program  was  first  approved  by 
the  Commission  in  February  1999.  See  Securities 
Exchange  Act  Release  No.  41033  (February  9. 1999). 
64  FR  8156  (February  18, 1999).  The  ROS  pilot  has 
been  extended  through  September  2001.  See 
Securities  Exchange  Act  Release  No.  43395 


(September  29.  2000),  65  FR  60706  (October  12, 
2000). 

'  The  rules  governing  opening  rotations  in  OEX 
were  approved  by  the  Commission  on  March  31, 
1988.  See  Securities  and  Exchange  Act  Release  No. 
25545  (March  31,  1988),  53  FR  11720  (April  8, 
1988). 

*  Previously,  only  those  open  classes  that 
employed  the  Exchange's  AutoQuote  system  were 
able  to  use  ROS.  See  Securities  Exchange  Act 
Release  No.  41033  (February  9. 1999).  64  FR  8156 
(February  18. 1999).  The  OEX  does  not  employ  the 
Exchange's  AutoQuote;  however,  the  CBOE 
represents  that  ROS  can  now  accommodate  inputs 
from  systems  other  than  the  Exchange's  AutoQuote. 
Telephone  conversation  between  Timothy 
Thompson.  Assistant  General  Counsel  and  Vice 
President,  CBOE.  and  Susie  Cho.  Attorney, 
Division,  SEC,  September  11,  2000.  For  purposes  of 
CBOE  Rule  6.2A,  the  term  "AutoQuote"  means 
either  the  Exchange's  AutoQuote  system  or  a 
proprietary  autoquote  system  operated  by  a  member 
of  the  trading  crown.  See  Securities  Exchange  Act 
Release  No.  43667  (December  4,  2000). 


however,  represents  that  the  ROS 
system  was  not  meant  to  supplant  the 
LMM  system,  which  has  added 
accountability  to  the  openings  in  OEX. 
The  CBOE  believes  that,  at  the  option  of 
the  appropriate  CBOE  Floor  Procedure 
Committee,  ROS  would  be  used  as  a  tool 
by  the  LMM  to  facilitate  openings.  With 
the  proposed  rule  change,  the  CBOE 
will  thus  clarify  that  the  LMMs  may  use 
ROS  to  conduct  the  opening  rotation  in 
OEX.  To  the  extent  that  market-makers 
want  to  participate  in  the  opening  of  a 
series  in  which  they  do  not  hold  LMM 
or  SMM  appointments,  they  will 
continue  to  be  able  to  transmit  v\rritten 
non-cancelable  proprietary  and  market- 
makers  orders  to  the  LMM  in  the 
appropriate  zone  ten  minutes  prior  to 
the  opening  of  trading,  pursuant  to  the 
terms  of  Interpretation  .02  to  CBOE  Rule 
24.13. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general  and 
further  the  objectives  of  section  6(b)(5);  ^ 
in  particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  cuid  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  CBOE  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  poUcy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  die  Act  9  and  Rule  19b-4(f)(l)  'o 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 


to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  v«ll  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-34  and  should  be 
submitted  by  January  3,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31681  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  801 0-01 -M 


'  15  U.S.C.  78fn)). 
•  15  U.S.C.  78f(b)(5). 
9  15U.S.C.  78s(b)(3)(A). 
>o  17  CFR  240.19b-4(f)(l). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43667;  File  No.  SR-CBOE- 
00-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Permitting  the  Use  of  the  Exchange's 
AutoQuote  System  or  a  Proprietary 
Autoquote  System  in  the  Operation  of 
the  Exchange's  Rapid  Opening  System 

December  4.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  934  ("Act"),' 
and  Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  December  1,  2000, 
the  Chicago  Board  Options  Exchange, 


Inc.  ("CBOE"  or  "Exchange")  filed  widi 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  IB  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
Interpretation  .02  of  its  Rapid  Opening 
System  ("ROS")  rule  (CBOE  Rule  6.2A)  ^ 
to  clarify  that  for  purposes  of  the  rule, 
"AuoQuote"  means  either  the 
Exchange's  AutoQuote  system  or  a 
proprietary  autoquote  system  operated 
by  a  member  of  the  trading  crowd  where 
the  particular  ROS  class  is  traded.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  February  1999,  the  Exchange 
implemented  a  Rapid  Opening  System 
("ROS")  Uxat  has  facilitated  die 
expedited  openings  of  options  classes 
on  the  Exchange.''  Since  that  time,  ROS 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


'  The  rule  text  for  the  CBOE's  proposed  ruje 
change  was  identified  as  "Interpretation  .01"  to 
Rule  6.2A  instead  of  "Interpretation  .02"  and  has 
been  corrected  in  this  notice.  Interpretation  0.01  to 
Rule  6.2A  was  added  in  Securities  Exchange  Act 
Release  No.  43666  (December  4.  2000).  Telephone 
conversation  between  Timothy  Thompson. 
Assistant  General  Counsel  and  Vice  President, 
CBOE.  and  Susie  Cho,  Attorney.  Division,  SEC. 
December  4.  2000. 

*  The  ROS  pilot  program  was  first  approved  by 
the  Commission  in  February  1999.  See  Securities 
Exchange  Act  Release  No.  41033  (February  9,  1999). 
64  FR  8156  (February  18. 1999).  The  ROS  pilot  has 
been  extended  through  September  2001.  See 
Securities  Exchange  Act  Release  No.  43395 
(September  29.  2000).  65  FR  60706  (October  12. 
2000). 


has  been  used  in  a  number  of  equity 
option  trading  crowds  to  open  options 
classes  within  seconds  of  the  opening  of 
the  underlying  security.  The  Exchange 
believes  that  by  entering  into  open 
trading  more  quickly  usmg  ROS, 
customer  orders  have  been  addressed  in 
open  trading  in  a  timelier  manner. 

ROS  determines  a  single  opening 
price  for  each  series  by  applying  an 
algorithm  that  takes  into  accoimt  the 
AutoQuote  values  fed  into  ROS  as  well 
as  those  orders  contained  in  the 
customer  limit  order  book  (and  that  are 
otherwise  represented  in  the  crowd 
pursuant  to  the  ROS  rule).  The 
algorithm  is  generally  designed  to 
maximize  the  number  of  customer 
orders  able  to  be  traded  at  or  between 
the  bid-ask  values  submitted  from 
AutoQuote.  When  the  Exchange  first 
implemented  ROS,  the  system  was 
designed  to  operate  only  with  the 
Exchange's  AutoQuote  system.  The 
Exchange  noted,  however,  that  "[Ijater 
versions  of  ROS  may  accommodate 
inputs  from  systems  other  than 
AutoQuote."  5  The  CBOE  now 
represents  that  ROS  is  able  to  accept 
inputs  from  various  proprietary  quote 
systems  that  are  operated  on  the  floor  of 
the  Exchange.6  The  Exchange  is  thus 
proposing  to  add  Interpretation  .02  to 
CBOE  Rule  6.2A  to  make  it  clear  that, 
for  purposes  of  the  Rule,  the  term 
"AutoCJuote  '  means  either  the 
Exchange's  AutoQuote  system  or  a 
proprietary  autoquote  system  operated 
by  a  member  of  the  trading  crowd. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  section 
6(b)(5)  8  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  betieve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 


*In  lieu  of  using  the  Exchange's  own  AutoQuote 
system,  some  DPMs  and  trading  crowds  employ 
proprietary  autoquote  systems  which  serve  the 
same  function  that  operate  in  much  the  same 
manner  as  the  Exchange's  own  system.  These 
systems  generally  employ  the  same  general 
mathematical  formulas  for  determining  the  quotes 
although  with  certain  proprietary  refinements. 

M5  U.S.C.  7Bf[b). 

•15  U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  CBOE  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  9  and  Rule  19b-^{f)(l) »" 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-SBOE-00-63  and  should  be 
submitted  by  January  3,  2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  00-31683  Filed  12-12-00;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43686;  File  No.  SR-DTC- 
00-20] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Establishing 
Fees  for  the  DALI  Service 

December  6,  2000. 

Pursuant  to  section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
December  5,  2000,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
establish  fees  for  DTC's  DALI  service.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  its  filing  Math  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. ^ 


9  15  U.S.C.  78s(b)(3)(A). 
>oi7  CFR  240.19b-«(0(l). 


"  17  CFR  20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  DALI  is  a  tax  service  that  will  be  available  on 
or  about  January  1,  2001,  for  the  transmission  of 
information  used  in  calculating  and  reporting  U.S. 
withholding  tax  on  payments  made  to  non-U.S. 
persons.  For  further  explanation  of  the  DALI 
service,  refer  to  Securities  Exchange  Act  Release 
No.  43640  (Nov.  29.  20001. 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  following  fees 
for  DTC's  DALI  service; 

DALI  Fees 

Initial  Registration  Fee— $2,500 

Annual  Membership  Fee — $2,500  (browser 

only)  or  $10,000  (File  Transfer  Protocol 

and  browser) 
Transaction  Fee — $0.33  per  billable  message 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7 A  of  the  Act  * 
and  the  rules  thereunder  because  it  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  equitably  allocating  fees 
among  users  of  the  DALI  service. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  from  DTC's  participants 
concerning  the  proposed  rule  change 
were  solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  propose  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  ^  and  Rule  19b- 
4(f)(2)  ^  thereunder  because  the 
proposed  rule  change  establishes  a  fee. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tbe  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


Washington;  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450th  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  DTC's  principal  office.  All 
submissions  should  refer  to  File  No  SR- 
DTC-00-20  and  should  be  submitted  by 
January  3,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc,  00-31717  Filed  12-12-00;  8:45  amj 
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COMMISSION 

(Release  No.  34-43680;  File  No.  SR-EMCC- 
00-04] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Memt>ership  Criteria  for  Inter-dealer 
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December  6,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
July  3,  2000,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties.2 


M5  U.S.C.  78q-l. 

5  15  U.S.C.  78s(b)(3)(A)(ii). 

e  17  CFR  240.19b-4(f)(2). 


'CFR  200.30-3(a)(12). 

•  15  U.S.C.  78s(b}(l). 

'  EMCC's  filing  will  be  available  for  inspection 
and  copying  in  the  Commission's  Public  Reference 
Section  or  through  EMGC. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

EMCC  is  proposing  to  amend  its  rules 
to  establish  membership  criteria  for 
brokers  or  dealers  that  act  as  inter-dealer 
brokers  ("IDBs")  and  that  are  regulated 
by  the  Securities  and  Futures  Authority 
Limited  ("SFA"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  EMCC's  Rules  only  provide 
for  U.S.  registered  broker-dealers  to  act 
as  an  inter-dealer  broker.  The  purpose  of 
this  proposed  rule  change  is  to  establish 
admission  criteria  for  brokers  or  dealers 
who  are  regulated  by  the  SFA  and  act 
as  IDBs.  EMCC's  membership  criteria  for 
broker-dealers  acting  as  IDBs  that  are 
registered  by  the  SFA  will  mirror  the 
requirements  of  U.S.  registered  broker- 
dealers  acting  as  IDBs  except  SFA 
regulated  EDBs  will  be  required  to 
maintain  "excess  financial  resources"  of 
$10,000,000  as  opposed  to  excess  net 
capital  of  $10,000,000. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7 A  of  the  Act  •» 
and  the  rules  and  regulations 
thereunder  because  the  proposal  should 
encourage  IDBs'  regulated  by  the  SFA  to 
become  participants  in  EMCC  and 
therefore  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
emerging  market  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  cind  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-00-04  and 
should  be  submitted  by  January  3,  2001. 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 
*  15  U.S.C.  78q-l 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31680  Filed  12-12-00;  8:45  am] 
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Emerging  Markets  Clearing 
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December  5,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  29,  2000,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  a  proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  October  26, 
2000,  and  on  November  15,  2000, 
amended  it  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  EMCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
permit  EMCC  to  accept  financial 
statements  from  an  applicant  prepared 
in  accordance  with  International 
Accoimting  Standards  ("IAS")  or  United 
Kingdom  Generally  Accepted 
Accounting  Principles  ("UK  GAAP") 
without  requiring  the  applicant  to 
provide  a  discussion  of  the  material 
variations  of  such  accounting  principles 
from  United  States  Generally  Accepted 
Accounting  Principles  ("US  GAAP"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
simimaries,  set  forth  in  sections  A,  B, 
and  C  below  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  Rule  2,  Section  3(b)  of 
EMCC's  Rules  and  procedures  requires 
applicants  to  provide  audited  financial 
statements  for  the  two  fiscal  years 
immediately  preceding  the  year  the 
application  is  made.  To  the  extent  such 
financial  statements  are  not  prepared  in 
accordance  with  US  GAAP,  applicants 
must  provide  EMCC  with  a  discussion 
of  the  material  variations  of  such 
accounting  principles  from  US  GAAP. 

When  membersnip  requirements  were 
initially  established  in  1996,  EMCC  had 
minimal  experience  in  analyzing  non- 
U.S.  financial  statements.  Therefore,  it 
was  deemed  prudent  to  require 
applicants  submitting  audited  financial 
statements  prepared  on  a  basis  other 
than  US  GAAP  to  provide  a  discussion 
of  the  material  differences.  Since  that 
time,  EMCC's  staffs  familiarity  with, 
understanding,  and  expertise  in 
evaluating  financial  statements  not 
prepared  in  accordance  with  US  GAAP 
has  significantly  increased. 

Pursuant  to  tne  proposed  rule  change, 
EMCC  would  have  the  authority  to 
determine  that  a  discussion  of  the 
material  variations  between  US  GAAP 
and  another  financial  accounting 
standard  used  in  a  preparing  an 
applicant's  audited  financial  statement 
is  unnecessary.  Also  under  EMCC's 
proposal,  EMCC  is  seeking  Commission 
approval  of  its  determination  that  with 
respect  to  audited  financial  statements 
prepared  in  accordance  with  LAS  or  UK 
GAAP,  it  will  not  require  an  applicant 
to  provide  a  discussion  of  such  material 
variations  from  US  GAAP.  EMCC  retains 
the  right  to  require  any  applicant  not 
submitting  audited  financial  statements 
prepared  according  to  US  GAAP  to 
provide  a  discussion  of  such  material 
variations  if  EMCC  in  its  sole  discretion 
determines  that  circumstances  warrant 
the  applicant  providing  such  a 
discussion. 

Moreover,  when  assessing  an 
appliccmt's  qualifications  for  EMCC 
membership,  the  audited  financial 
statements  comprise  only  a  portion  of 
the  materials  provided  to  and  reviewed 
by  the  company.  Such  materials 


'17CFR200.30-3(a)(12). 
'15U.S.C.78s(b)(l). 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 


include,  but  are  not  limited  to,  reports 
filed  with  the  applicant's  primary 
regulator,  interim  financial,  and  a 
detailed  questionnaire.  To  demonstrate 
to  EMCC  the  applicant's  financial 
responsibility  and  operational  capability 
is  sufficient  for  membership,  EMCC  may 
also  require  an  applicant  to  make  its 
books  and  records  available  to  EMCC. 
Thus,  EMCC  has  the  ability  to  seek 
information  it  deems  necessary  or 
relevant  to  sufficiently  assess  and 
review  an  applicant's  qualifications  and 
capability  for  membership. 

EMCC  believes  that  the  proposed  rule 
change  will  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  EMC  or  for  which 
it  is  responsible  and  is  therefore 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
nUe  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propose  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 


the  submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room  in  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
EMCC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-EMCC-00-01  and  should  be 
submitted  by  January  3.  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-31685  Filed  12-12-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^*3679;  File  No.  SR-NYSE- 
00-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  tfie  New  York  Stock 
Excfiange,  Inc.  Regarding  the  Listing 
and  Trading  of  Exchange  Traded 
Funds 

December  5,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  November 
21,  2000,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
Amendment  No.  1  was  filed  on 
December  5,  2000.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 


M7  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

'  In  Amendment  No.  1,  the  Exchange  made 
several  technical  corrections  to  the  rule  text  and 
clarified  that  the  Exchange  will  issue  a  circular  to 
members  highlighting  the  characteristics  of 
purchases  in  ICUs,  prior  to  the  commencement  of 
trading  in  ICUs.  See  Letter  to  Nancy  J.  Sanow, 
Assistant  Ehrector,  Division  of  Market  Regulation, 
Commission  from  James  E.  Buck,  Corporate 
Secretary.  NYSE  dated  December  5,  2000  (received 
by  facsimile)  ("Amendment  No.  1"). 


as  amended,  from  interested  persons 
and  to  approve  the  proposal,  as 
amended,  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  amending  certain 
rules  and  adopting  other  rules  relative 
to  listing  and  trading  of  investment 
company  units  ("ICUs"),  also  known  as 
exchange  traded  funds.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Exchange  or 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below  and  is 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  rules  in  Section 
703.16,  Investment  Company  Units,  of 
the  Listed  Company  Manual  ("LCM") 
related  to  the  listing  of  ICUs.'* 
Subsequent  to  the  adoption  of  those 
rules,  tbe  Commission  determined  to 
allow  the  adoption  of  "generic"  listing 
standards  that  permit  listing  and  trading 
of  new  derivative  products  pursuant  to 
Rule  19b-4(e)  under  the  Act.s  The 
Exchange  is  proposing  to  amend  its 
hsting  standards  in  Section  703.16  of 
the  LCM  to  adopt  generic  standards  to 
permit  the  trading  of  ICUs  pursuant  to 
Rule  19b-4{e). 

The  Exchange's  proposed  generic 
listing  criteria  are  intended  to  ensure 
that  a  substantial  portion  of  the  weight 
of  an  index  or  portfolio  imderlying  an 
ICU  is  composed  of  securities  with 
substantial  market  capitalization  and 
trading  volume.  Under  the  proposal,  the 
Exchange  may  approve  a  series  of  ICUs 


*  See  Securities  Exchange  Act  Release  No.  36923 
(March  5.  1996),  61  FR  10410  (March  13.  1996). 

M7  CFR  240.19b-4(e).  Rule  19b-4(e}  permits  self- 
regulatory  organizations  ("SROs")  to  list  and  trade 
newT  derivatives  products  that  comply  with  existing 
SRO  trading  rules,  procedures,  surveillance 
programs  and  Usting  standards,  without  submitting 
a  proposed  rule  change  under  Section  19(b).  See 
Securities  Exchange  Act  Release  No.  40761 
(December  8,  1998),  63  FR  70952  (December  22. 
1998). 


for  listing  or  trading  piu^uant  to  Rule 
19b-4(e)  under  the  following  criteria. 
Upon  the  initial  listing  of  a  series  of 
ICUs,  component  stocks  accoimting  for 
at  least  90%  of  the  weight  of  the 
imderlying  index  or  portfolio  have  a 
minimum  market  value  of  at  least  $75 
million.  In  addition,  the  component 
stocks  representing  at  least  90%  of  the 
weight  of  the  index  or  portfolio  must 
have  a  minimum  monthly  trading 
volume  during  each  of  the  last  six 
months  of  at  least  250,000  shares. 
Under  the  Exchange's  proposed 
generic  listing  standard,  the  most 
heavily  weighted  component  stock  in  an 
underlying  index  or  portfolio  cannot 
exceed  25%  of  the  weight  of  the  index 
or  portfoUo,  and  the  five  most  heavily 
weighted  component  stocks  cannot 
together  exceed  65%  of  the  weight  of 
the  index  or  portfolio.  The  index  or 
portfolio  must  include  a  minimum  of  13 
stocks,  and  all  securities  in  an 
underlying  index  or  portfoUo  must  be 
listed  on  a  national  securities  exchange 
or  The  Nasdaq  Stock  Market  (including 
The  Nasdaq  SmallCap  Market). 

To  comply  with  generic  listing 
standards,  the  Exchange  proposed  that 
the  underlying  index  or  portfolio  must 
be  calculated  based  on  either  the  market 
capitalization,  modified  market 
capitalization,  price,  equal-dollar  or 
modified  equal-dollar  weighting 
methodology.  In  addition,  if  the  index  is 
maintained  by  a  broker-dealer,  the 
broker-dealer  must  erect  a  "fire- wall" 
around  the  personnel  who  have  access 
to  information  concerning  changes  and 
adjustments  to  the  index  or  portfolio, 
and  the  index  must  be  calculated  by  a 
third  party  who  is  not  a  broker-dealer. 

The  proposed  generic  listing 
standards  specify  that  the  current  index 
value  must  be  disseminated  every  1 5 
seconds  over  the  consolidated  tape,  as 
well  as  an  estimate  of  the  net  asset  value 
per  share  of  the  ICU.  A  minimum  of 
100,000  shares  of  an  ICU  must  be 
outstanding  at  the  time  trading  begins. 
The  minimum  trading  variation  for  an 
ICU  will  be  Vi6,  V32  or  V64  of  $1.00,  as 
determined  by  the  Exchange  for  a 
specific  series.  The  Exchange  will 
shortly  move  to  decimals,  after  which 
the  minimum  trading  variation  for  an 
ICU  is  expected  to  be  the  same  as  for 
other  stocks  generally  on  the  Exchange, 
which  is  one  penny. 

The  Exchange  will  implement  vmtten 
surveillance  procedures  for  the  ICUs 
that  it  trades  pursuant  to  the  generic 
listing  standards.  In  addition,  the 
Exchange  will  comply  with  the  record- 
keeping requirements  of  Rule  19b-4(e), 
and  vdll  file  Form  19b-4(e)  for  each  ICU 
within  five  business  days  of 
commencement  of  trading. 
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Outside  of  the  proposed  generic 
listing  standards,  the  ndes  will  specify 
that  a  fund  will  be  required  to  have  such 
number  of  units  outstanding  on  listing 
as  determined  by  the  Exchange  in 
connection  with  the  specific  fund.  ICUs 
will  also  be  permitted  to  be  in  book- 
entry-only  format,  without  certificates, 
to  bring  them  in  line  not  only  with  ICUs 
listed  on  other  marketplaces,  but  with 
ordinary  open-end  mutual  funds  as 
well. 

In  addition  to  the  proposed  generic 
rules,  the  Exemption  is  proposing  other 
ICU  rules  imder  proposed  NYSE  Rule 
1100.  A  discreet  section  in  the  rulebook 
will  centralize  certain  ICU-related  rules 
and  provide  cross  references  to  other 
related  rules.  Under  proposed  NYSE 
Rule  1100,  specific  limitations  of 
liability  are  provided  to  protect  the 
Exchange,  index  proprietors,  calculators 
and  vendors.  The  proposed  rules  also 
state  that  there  are  no  express  or 
implied  warranties  with  respect  to  ICUs. 
These  provisions  are  based  on  similar 
provisions  already  contained  in  the 
rules  of  the  Exchange  regarding  other 
similar  activities,  such  as  those  that 
were  enacted  a  number  of  years  ago  in 
connection  with  Exchange  trading  in 
standardized  options  and  Exchange 
Stock  Baskets.6 

Furthermore,  prior  to  the 
commencement  of  trading  in  ICUs,  the 
Exchange  will  issue  a  circular  to 
members  highlighting  the  characteristics 
of  purchases  in  ICUs.^  The  circular  will 
discuss  the  special  characteristics  and 
risks  of  trading  this  type  of  security. 
Specifically,  the  circular,  among  other 
issues,  will  discuss  what  ICUs  are,  how 
they  are  created  and  redeemed,  the 
requirement  that  members  and  member 
firms  deliver  a  prospectus  to  investors 
purchasing  ICUs  prior  to  or 
concurrenUy  with  the  confirmation  of  a 
transaction,  applicable  Exchange  Rules, 
dissemination  information,  trading 
information,  and  the  applicability  of 
suitability  rules. ^ 

The  Exchange  also  will  require  its 
members  to  provide  all  purchasers  of 
newly  issued  ICUs  with  a  prospectus. 
For  those  ICUs  that  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  Securities 
Act  of  1993  ^  applies  to  all  investors  in 
ICUs,  including  secondary  market 
purchases  on  the  Exchange  in  ICUs. 

With  respect  to  series  of  ICUs  that  are 
the  subject  of  an  order  by  the 
Commission  exempting  such  series  from 
certain  prospectus  delivery 


«  See  NYSE  Rule  702(b)  and  Rule  814. 

'  See  supra  note  3. 

'Id. 

» 15  U.S.C.  77a,  et  seq. 


requirements  imder  section  24(d)  of  the 
Investment  Company  Act  of  1940,'"  the 
proposal  provides  that  the  Exchange 
will  inform  members  and  member 
organizations  regarding  disclosure 
obligations  with  respect  to  a  particular 
series  of  ICUs  by  means  of  an 
Information  Circular  prior  to 
commencement  of  trading  in  such 
series. 

The  proposal  provides  that  the 
Exchange  will  require  that  members  and 
members  organizations  provide  to  all 
purchasers  of  a  series  of  ICUs  a  written 
description  of  the  terms  and 
characteristics  of  such  securities,  in  a 
form  prepared  or  approved  by  the 
Exchange,  not  later  dian  the  time  a 
confirmation  of  the  first  transaction  in 
such  series  is  delivered  to  such 
pvu-chaser.  In  addition,  members  and 
member  organizations  shall  include 
such  a  written  description  with  any 
sales  material  relating  to  a  series  of  ICUs 
that  is  provided  to  customers  or  the 
public.  Any  other  written  materials 
provided  by  a  member  or  member 
organization  to  customers  or  the  public 
making  specific  reference  to  a  series  of 
ICUs  as  an  investment  vehicle  must 
include  a  statement  in  substantially  the 
following  form:  "A  circular  describing 
the  terms  and  characteristics  of  [the 
series  of  Investment  Company  Units] 
has  been  prepared  or  approved  by  the 
New  York  Stock  Exchange  and  is 
available  from  your  broker  or  the 
Exchange.  It  is  recommended  that  you 
obtain  and  review  such  circular  before 
purchasing  [the  series  of  Investment 
Company  Units].  In  addition,  upon 
request  you  may  obtain  from  your 
broker  a  prospectus  for  [the  series  of 
Investment  Company  Units]." 

A  member  or  member  organizations 
carrying  an  omnibus  accoimt  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  a  series  of  ICUs 
for  such  omnibus  account  will  be 
deemed  to  constitute  agreement  by  the 
non-member  to  make  such  written 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations 
under  this  rule. 

Upon  request  of  a  customer,  a  member 
or  member  organization  shall  also 
provide  a  prospectus  for  the  particular 
series  of  ICUs. 

The  Exchange  also  proposes  to  retain 
the  authority  to  prescribe  trading  hours 
that  extend  until  4:15  p.m.  for  particular 
ICUs.  This  v«ll  be  done  in  all 
probability  only  for  those  ICUs  that  are 
based  on  indexes  that  are  also  the 
subject  of  a  futures  contract.  In  those 


cases  the  Exchange  believes  it  is 
appropriate  to  match  the  trading  hours 
of  the  related  futures  contract. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  act ' '  in  general  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act '  2  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  tbe  Act. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 


SR-NYSE-00-46  and  should  be 
submitted  by  January  3,  2001. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6fb){5)  of  the 
Act. '3  The  Commission  believes  that  the 
Exchange's  proposal  to  amend  its  ndes 
relative  to  the  listing  and  trading  of 
ICUs  will  provide  investors  with  a 
convenient  and  efficient  way  of 
participating  in  the  securities  markets. 
The  Exchange's  proposal  should  also 
provide  investors  with  increased 
flexibility  in  satisfying  their  investment 
needs  by  allowing  them  to  purchase  and 
sell  a  single  security,  at  negotiated 
prices  throughout  the  business  day  that 
replicates  the  performance  of  an  index 
or  a  portfolio  of  stocks.  In  addition,  the 
Commission  finds  that  the  Exchange's 
proposal  to  establish  generic  standards 
to  permit  the  trading  of  ICUs  pursuant 
to  Rule  19b-4(e)  furthers  the  intent  of 
that  rule  by  facilitating  commencement 
of  trading  in  these  securities  without  the 
need  for  notice  and  comment  and 
Commission  approval  under  Section 
19(b)  of  the  act.  Thus,  by  establishing 
generic  standards,  the  proposal  should 
reduce  the  Exchange's  regulatory 
burden,  as  well  as  benefit  the  public 
interest,  by  enabling  the  Exchange  to 
bring  qualifying  products  to  the  market 
more  quickly. '"•  Accordingly,  as 
discussed  below,  the  Commission  finds 
that  the  Exchange's  proposal  will 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and,  in  general,  protect  investors  and 
the  public  interest  consistent  with 
section  6(b)(5)  of  the  Act.'s 

In  general,  ICUs  represent  an  interest 
in  a  registered  investment  company  that 
could  be  organized  as  a  imit  investment 
trust,  an  open-end  management 
investment  company,  or  similar  entity. 


'0 15  U.S.C.  80a-24(d). 


"  15  U.S.C.  78f(b). 
"  15  U.S.C.  78F(b)(5). 


"  15  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  tbe 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

''*  The  Commission  notes  that  while  the  proposal 
reduces  the  Exchange's  regulatory  burden,  the 
Commission  maintains  regulatory  oversight  over 
any  products  listed  under  the  generic  standards 
through  regular  inspection  oversight. 

"  15  U.S.C.  78f[b)(5). 


ICUs  represent  interests  in  a  registered 
investment  company  that  typically 
holds  security  which  comprise  or  are 
otherwise  based  on  or  represent  an 
investment  in  an  index  or  portfolio. 
Each  ICU  is  intended  to  provide 
investors  with  an  instrument  that 
closely  tracks  the  underlying  securities 
index  or  portfolio,  that  trades  like  a 
share  of  common  stock,  and  that  pays 
holders  a  periodic  cash  payment 
proportionate  to  the  dividends  paid,  on 
the  underlying  portfolio  of  securities, 
less  certain  expenses,  as  described  in 
the  applicable  prospectus.  As  noted 
above,  the  Commission  has  previously 
approved  NYSE  Section  703.16, 
Investment  Company  Units,  of  the  LCM 
that  permit  the  listing  and  trading  of 
ICUs.i*^  In  approving  these  securities  for 
trading,  the  Commission  considered  the 
structure  of  these  securities,  their 
usefulness  to  investors  and  to  the 
markets,  and  the  NYSE  ndes  that  govern 
their  trading. 

The  Commission  previously 
concluded  that  ICUs  trading  under  the 
existing  Exchange  rules  would  allow 
investors  to:  (1)  Respond  quickly  to 
market  changes  through  intra-day 
trading  opportunities;  (2)  engage  in 
hedging  strategies  similar  to  those  used 
by  institutional  investors;  and  (3)  reduce 
transactions  costs  for  trading  a  portfolio 
of  securities.'^  The  Commission 
believes,  for  the  reasons  set  forth  below, 
that  the  product  classes  that  satisfy  the 
proposed  additional  listing  standards 
and  the  proposed  generic  listing 
standards  for  ICUs,  in  proposed  NYSE 
Rule  1100  and  Section  703.16  of  the 
LCM,  should  produce  the  same  benefits 
to  investors. 

The  Commission  notes  that  certain 
concerns  are  raised  when  a  broker- 
dealer  is  involved  in  both  the 
development  and  maintenance  of  a 
stock  index  upon  which  an  ICU  is 
based.  The  proposal  requires  that,  in 
such  circumstances,  the  broker-dealer 
must  have  procedures  in  place  to 
prevent  the  misuse  of  material,  non- 
public information  regarding  changes 
and  adjustments  to  the  index  and  Uiat 
the  index  value  be  calculated  by  a  third 
party  who  is  not  a  broker-dealer.  The 
Commission  believes  that  these 
requirements  should  help  address 
concerns  raised  by  a  broker-dealer's 
involvement  in  the  management  of  such 
an  index. 

The  Commission  believes  that  the 
Exchange's  proposal  will  ensure  that 
investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 


trading  ICUs.  ICUs  listed  under  the 
generic  standards  will  be  subject  to  a 
prospectus  delivery  requirement  or,  for 
series  that  have  been  granted  relief  from 
the  prospectus  delivery  requirements  of 
the  Investment  Company  Act  of  1940,'* 
a  product  description  delivery 
requirement.  The  requirement  extends 
to  a  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer,  who  must  notify 
the  non-member  to  make  the  product 
description  available  to  its  customers  on 
the  same  terms  as  are  direcUy  applicable 
to  members  and  member  organizations. 
Finally,  a  member  or  member 
organization  must  deliver  a  prospectus 
to  a  customer  upon  request. 

The  Commission  also  notes  that  upon 
the  initial  listing,  or  trading  of  ICUs,  the 
Exchange  will  issue  a  circular  to  its 
members  explaining  the  unique 
characteristics  and  risks  of  this 
particular  type  of  security.  The  circular 
also  will  note  the  Exchange  members' 
prospectus  or  product  description 
delivery  requirements,  and  highlight  the 
characteristics  of  purchases  of  ICUs.  The 
circular  also  will  inform  members  of 
their  responsibilities  imder  the 
Exchange's  rules  in  connection  with 
customer  transactions  in  these 
securities.  The  Commission  believes 
that  these  requirements  ensure  adequate 
disclosure  to  investor  about  the  terms 
and  characteristics  of  a  particular  series 
and  is  consistent  with  section  6(b)(5)  of 
die  Act's 

The  proposal  also  provides  that  the 
Exchange  can  prescribe  that  the  trading 
hours  for  a  particular  ICU  extend  until 
4:15  p.m.;  ICUs  be  entered  in  book- 
entry-only  format;  and  the  Exchange  can 
determine  the  number  of  units  required 
to  be  outstanding  on  listing  a  specific 
ICU.  The  Commission  believes  each  of 
these  requirements  afford  investors 
flexibility  in  satisfying  their  investment 
needs  in  purchasing  and  selling  ICUs, 
while  providing  for  a  fair  and  orderly 
market.  Further,  the  proposal  would 
establish  certain  limitations  related  to 
liability  and  warranties.  The 
Commission  believes  that  such 
provisions  are  reasonable  and  foster 
cooperation  and  coordination  in 
facilitating  transactions  in  securities. 

Rule  19D-4(e)  provides  that  the  listing 
and  trading  of  a  new  derivative 
securities  product  by  an  SRO  shall  not 
be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule 
19b-4,  if  the  Commission  has  approved, 
pursuant  to  Section  19(b)  of  the  Act,  the 
SRO's  trading  rules,  procedures  and 
listing  standards  for  the  product  class 


'*  See  supra  note  4. 
'^  See  supra  note  4. 


••  15  U.S.C.  808-1.  erseij. 
'•15  U.S.C.  78f[b)(5). 


77952  Federal  Register/ Vol.  65,  No.  240 /Wednesday,  December  13,  2000/Notices 


Federal  Register/Vol.  65,  No.  240 / Wednesday,  December  13,  2000/Notices  77953 


that  include  the  new  derivative 
securities  product  and  the  SRO  has  a 
surveillance  program  for  the  product 
class.  2°  The  Commission  believes  that 
the  NYSE'  proposal  contains  adequate 
ndes  and  procedures  to  govern  the 
trading  of  ICUs  under  Rule  19b-4(e). 

All  series  of  ICUs  listed  under  the 
generic  standards  will  be  subject  to  the 
fuU  panoply  of  NYSE  rules  and 
procedures  that  now  govern  the  trading 
of  existing  ICUs  on  the  Exchange.  In 
addition,  the  Exchange  has  established 
that  upon  initial  listing,  component 
stocks  thafin  the  aggregate  account  for 
at  least  90%  of  the  weight  of  the  index 
or  portfolio  must  have  a  minimum 
market  value  of  at  least  $75  million. 
Further  the  component  stocks  in  the 
index  must  have  a  minimum  monthly 
trading  volume  during  each  of  the  last 
six  months  of  at  least  250,000  shares  for 
stocks  representing  at  least  90%  of  the 
weight  of  the  index  or  portfolio.  The 
most  heavily  weighted  component  stock 
cannot  exceed  25%  of  the  weight  of  the 
index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks 
cannot  exceed  65%  of  the  weight  of  the 
index  or  portfolio.  The  index  or 
portfolio  must  include  a  minimimi  of  13 
stocks,  and  all  securities  in  an 
underlying  index  or  portfolio  must  be 
listed  on  a  national  securities  exchange 
or  the  Nasdaq  Stock  Market. 

Moreover,  any  series  seeking  to  list 
under  the  generic  standards  must  meet 
these  eligibility  criteria  as  of  the  date  of 
the  initial  deposit  of  securities  and  cash 
into  the  trust  or  fund.  The  Commission 
believes  that  these  criteria  should  serve 
to  ensure  that  the  underlying  securities 
of  these  indexes  and  portfolios  are  well 
capitalized  and  actively  traded,  which 
will  help  to  ensure  that  U.S.  securities 
markets  are  not  adversely  affected  by 
the  listing  and  trading  of  new  series  of 
ICUs  under  Rule  19b-4(e).  These  listing 
criteria  also  will  make  certain  that  new 
ICUs  do  not  contain  features  that  are 
likely  to  impact  adversely  the  U.S. 
securities  markets. 

In  addition,  the  Exchange  has 
developed  specific  listing  criteria  for 
ICUs  qualifying  for  Rule  19b-4(e) 
treatment  that  will  help  to  ensure  that 
a  minimum  level  of  liquidity  will  exist 
to  allow  for  the  maintenance  of  fair  and 
orderly  markets.  Specifically,  the 
proposed  generic  listing  standards 
require  that  a  minimum  of  100,000 
shares  of  ICUs  are  outstanding  as  of  the 
start  of  trading.  The  Commission 
believes  that  this  minimum  number  of 
securities  is  sufficient  to  establish  a 


2"  See  Securities  Exchange  Act  Release  No.  40761 
(December  8.  1998),  63  FR  70952  (December  22, 
1998). 


liquid  Exchange  market  at  the 
commencement  of  trading. 

In  addition,  as  previously  noted,  all 
series  of  ICUs  listed  or  traded  imder  the 
generic  standards  will  be  subject  to  the 
Exchange's  existing  continuing  listing 
criteria  under  Section  703.16  of  the 
LCM.  This  requirement  allows  the 
Exchange  to  consider  the  suspension  of 
trading  and  the  delisting  of  a  series  if  an 
event  occurs  that  makes  further  dealings 
in  such  securities  inadvisable.  The 
Commission  believes  that  this  will  give 
the  Exchange  flexibility  to  delist  ICUs  if 
circimistances  warrant  such  action. 

Furthermore,  the  Commission  finds 
that  the  Exchange's  proposal  to  trade 
ICUs  in  minimum  fractional  increments 
of  Vi6,  V32.  or  V64  of  $1.00  is  consistent 
with  the  Act.  The  Commission  believes 
that  such  trading  should  enhance 
market  liquidity,  and  should  promote 
more  acciuate  pricing,  tighter 
quotations,  and  reduced  price 
fluctuations,  all  of  which  benefit  the 
investor.  The  Commission  also  believes 
that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  ICUs, 
thereby  protecting  customers  and  the 
public  interest  consistent  with  section 
6(b)(5)  of  die  Act.2i 

The  Exchange  represents  that  the 
current  underlying  index  value  as  well 
as  an  estimate  of  the  value  per  share  of 
the  ICU  will  be  disseminated  over  the 
consolidated  tape  every  15  seconds.  The 
Commission  believes  that  the 
information  the  Exchange  proposes  to 
have  disseminated  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
each  series. 

The  Exchange  has  developed 
surveillance  procediues  for  the  ICUs 
listed  under  the  generic  standards  that 
incorporate  and  rely  upon  existing 
surveillance  procedures  governing  ICUs 
and  equities.  The  Commission  believes 
that  these  surveillance  procedures  are 
adequate  to  address  concerns  associated 
with  listing  and  trading  ICUs  under  the 
generic  standards.  The  Exchange  further 
represents  that  it  will  file  Form  19b-4(e) 
with  the  Commission  within  five 
business  days  of  commencement  of 
trading  a  series  under  the  generic 
standards,  and  will  comply  with  all 
Rule  19b-4(e)  record  keeping 
requirements.  Accordingly,  the 
Commission  believes  that  the  rules 
governing  the  trading  of  such  securities 
provide  adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest, 


consistent  with  section  6(b)(5)  of  the 
Act.  22 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register  pursuant  to 
section  19(b)(2)  of  the  Act.  The 
Commission  notes  that  the  proposed 
rule  change  is  based  on  the  listing 
standards  of  several  other  exchanges, 
which  the  Commission  previously 
approved  after  soliciting  public 
comment  on  the  proposals  pursuant  to 
section  19(b)  of  the  Act. 23  The 
Commission  does  not  believe  that  the 
proposed  rule  change  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  other  filings. 
Accordingly,  the  Conmiission  believes  it 
is  appropriate  to  permit  investors  to 
benefit  from  the  flexibility  afforded  by 
these  new  instruments  by  trading  them 
as  soon  as  possible.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  section  6(b)(5)  of 
the  Act,2'»  to  approve  the  proposal,  as 
amended,  on  an  accelerated  basis. 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,25  that  the 
proposed  rule  change  (SR-NYSE-00- 
46),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 2^ 

Margaret  H.  McFarland 

Deputy  SecKtary 

(FR  Doc.  00-31679  Filed  12-11-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43664;  File  No.  SR-NYSE- 
00-50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Siock  Exchange,  Inc.,  To  Revise 
Its  Fee  Schedule  for  Equity 
Transaction  Fees 

December  4,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


"  15  U.S.C,  78fn))(5). 


"15U.S.C.  78f(b)(5). 

2^  See  e.g..  Securities  Exchange  Act  Release  No. 
42787  (May  15,  2000),  65  FR  33598  (May  24,  2000) 
(approval  of  American  Stock  Exchange  generic 
listing  standards). 

"  15  U.S.C.  78s(b)(5). 

"  15  U.S.C.  78s(b)(2). 

2«  17  CFR  200.30-3(a)(12). 


("Act")  1  and  Rule  19b-4  2  thereunder, 
notice  hereby  is  given  that  on  November 
29,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  widi 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  revise  its  fee 
schedule  for  Equity  Transaction  Fees  to 
be  effective  Jeinuary  1,  2001.  This  fee 
revision  would  raise  the  monthly 
transaction  fee  cap  to  $500,000  per 
member  firm  and  increases  the  rate  for 
the  first  5,000  shares  of  a  trade  to  $.0023 
from  $.0019  per  share.  The  proposed 
rule  change  is  available  at  the  principal 
office  of  the  NYSE  and  at  the 
Commission's  Public  Reference  Room. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A,  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

In  1996,  the  NYSE  established  a  cap 
on  transaction  charges  of  $400,000  per 
month  per  firm.^  According  to  the 
Exchange,  it  initially  planned  to 
increase  the  cap  each  year  in  proportion 
to  the  increase  in  trading  volume.  Had 
it  invoked  the  indexing  provision  each 
year,  the  cap  for  2001  would  be 
approximately  $1,100,000.  The  increase 
in  volume  during  2000  compared  with 
1999  is  about  24  percent. 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  36465 
(November  8,  1995).  60  FR  57473  (November  15, 
1995)  (File  No.  SR-NYSE-95-38). 


Commencing  January  1,  2001,  the 
Exchange  proposes  to  establish  the  cap 
at  $500,000  per  firm  per  month, 
representing  an  increase  in  proportion 
to  the  above  described  increase  in 
trading  volume.  The  Exchange  also 
proposes,  effective  January  1,  2001,  to 
increase  the  rate  charged  for 
transactions  in  the  5,000  share  and 
under  category  from  $.0019  per  share  to 
$.0023  per  share.  The  $.0019  rate  was 
also  established  in  1996  and  has  not 
been  changed  since  then.  This  increase 
is  roughly  in  the  same  proportion  as  the 
increase  in  the  cap  and  ensures  that  the 
firms  that  do  and  do  not  reach  the  cap 
will  be  treated  equitably. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  section 
6(b)(4)  *  that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  would  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NYSE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change.  The  NYSE  has 
not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  on  filing  pursuant 
to  section  19(B)(3)(A)(ii)  of  the  Act  &  and 
subparagraph  (f)(2)  of  Rule  19b-4  ^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 


*  15  U.S.C.  78f(b)(4). 

» 15  U.S.C.  78s(bM3)(A)(U). 

8 17  CFR  240.19b-4(f)(2). 


or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-50  and  should  be 
submitted  by  January  3,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-31684  Filed  12-12-00;  8:45  am] 

BILLING  CODE  SOIO-OI-M 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records  and  Routine  Uses 

AGENCY:  Social  Security  Administration. 
ACTION:  New  system  of  records  and 
routine  uses. 

SUMMARY:  In  accordance  with  the 
Privacy  Act,  5  U.S.C.  552a(e)(4)  and 
(e)(ll),  we  are  issuing  public  notice  of 
our  intent  to  establish  a  new  system  of 
records.  The  proposed  system  of  records 
is  entitled  Records  of  Individuals 
Authorized  Entry  into  Secured  Areas  by 
Digital  Lock  Systems,  Electronic  Key 
Card  Systems  or  Other  Electronic 
Access  Devices,  SSA/RO  60-0270.  The 
proposed  system  will  maintain  records 
on  individuals  authorized  to  enter 
secured  areas  in  SSA  regional  offices, 
field  offices,  teleservice  centers, 
program  service  centers,  hearing  offices 
and  satellite  facilities.  We  invite  public 


'  17  CFR  200.30-3(a)(12). 
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comments  on  the  proposed  system  and 
the  routine  uses. 

DATES:  We  filed  a  report  of  the  proposed 
system  with  the  Chairman,  Committee 
on  Government  Reform  and  Oversight, 
House  of  Representatives,  the  Chairman, 
Committee  on  Governmental  Affairs, 
United  States  Senate,  and  the  Director, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  December  4,  2000.  We  have 
requested  OMB  to  waive  the  40-day 
advance  notice  period.  If  OMB  does  not 
waive  the  40-day  advance  period,  we 
will  not  implement  the  proposed  system 
until  January  15,  2001,  unless  we 
receive  comments  on  or  before  that  date 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  3-A-6 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
at  the  above  address  for  public 
inspection  and  photocopying  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Cetta  Ruzicka,  Social  Insurance  Policy 
Specialist,  Office  of  Disclosure  Policy, 
Social  Security  Administration,  3-A-6 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
Telephone  (410)  965-1743. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  of  the  Proposed  System 

SSA  is  responsible  for  ensuring  the 
safety  of  personnel  and  for  safeguarding 
government  records  and  property  in  its 
facilities.  Through  the  use  of  digital  lock 
systems,  electronic  key  card  systems  or 
other  electronic  access  devices,  SSA  is 
able  to  monitor  and  control  the  access 
to  its  facilities.  The  digital  lock  systems, 
electronic  key  card  systems  and  other 
electronic  access  devices  have  the 
capacity  to  maintain  entry  and  exit  data, 
such  as  the  name  and/or  personal 
identification  number  (PDM)  of  the 
individual  entering  the  secured  area,  the 
location  of  the  secured  area,  the  date  of 
the  entry  and  the  time  of  the  entry  and 
exit.  Data  in  the  system  is  used  for 
security  purposes  and  may  be  used  in  a 
disciplinary  action. 

n.  Collection  and  Maintenance  of  Data 
in  the  Proposed  System 

SSA  security  persormel  will  assign  a 
PIN  to  each  individual  who  is 
authorized  to  enter  secured  areas.  For 
electronic  key  card  systems,  the  name  of 
the  individual  and  assigned  PIN  will  be 
encoded  on  the  key  card.  Security 


personnel  will  maintain  a  computer  file 
of  the  name  of  the  individual  and  the 
assigned  PIN. 

To  enter  secured  areas,  an  individual 
manually  enters  his  or  her  PIN  into  the 
digital  or  electronic  access  device,  or  in 
the  case  of  an  electronic  key  card 
system,  the  individual  uses  his  or  her 
key  card  to  facilitate  entry.  These 
systems  maintain  a  record  of  the  name 
and/or  PIN  of  the  individual,  the  entry 
point,  the  date  of  the  entry  and  the  time 
of  the  entry.  Some  digital  lock  systems 
and  electronic  lock  system  are 
connected  to  computer  systems  that 
maintain  the  information  in  computer 
files.  Information  will  be  retrieved  by 
individuals'  names  and/or  PINs. 

Only  authorized  SSA  personnel  will 
download  and  print  information  from 
computer  files,  digital  lock  systems, 
electronic  key  card  systems  or  other 
electronic  access  devices.  The 
information  will  be  maintained  in  file 
folders  and  disclosed  to  Agency 
personnel  on  a  need-to-know  basis  or  to 
other  individuals'or  entities  consistent 
with  the  routine  uses  below. 

m.  Proposed  Routine  Uses  of 
Information  in  the  System 

We  are  proposing  to  establish  routine 
uses  of  information  that  will  be 
maintained  in  the  system  as  discussed 
below. 

1 .  To  disclose  pertinent  information 
to  the  appropriate  Federal,  state  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule  or  regulation,  or  order 
when  the  Agency  becomes  aware  of  an 
indication  of  a  violation  of  civil  or 
criminal  law  or  regulations  pertaining  to 
this  system  of  records. 

We  contemplate  disclosing 
information  under  this  routine  use  to 
law  enforcement  entities  that  are 
responsible  for  investigating  alleged 
violations  of  civil  or  criminal  statutes  or 
alleged  violations  of  Standards  of 
Conduct  governing  Federal  employees. 

2.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  the 
record. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  an  individual 
may  ask  his  or  her  congressional 
representative  to  intercede  in  an  SSA 
matter  on  his  or  her  behalf.  Information 
will  be  disclosed  when  the 
congressional  representative  makes  an 
inquiry  and  presents  evidence  that  he  or 
she  is  acting  on  behalf  of  the  individual 
whose  record  is  requested. 

3.  To  the  Department  of  Justice  (DO J), 
a  court  or  other  tribunal  (including  an 
adjudicative  or  administrative  body,  or 


other  third-party  before  such  tribunal 
when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation;  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation. 

We  contemplate  disclosing 
information  under  this  routine  use,  as 
necessary,  to  enable  the  Department  of 
Justice  to  effectively  defend  SSA,  its 
components  or  employees.  We 
contemplate  disclosing  information 
under  this  routine  use  when  SSA  has  an 
interest  in  litigation  involving  the 
proposed  systems  of  records  and/or  the 
records  contained  therein. 

4.  Nontax  retimi  information  which  is 
not  restricted  from  disclosure  by  federal 
law  may  be  disclosed  to  the  General 
Services  Administration  (GSA)  and  the 
National  Archives  and  Records 
Administration  (NARA)  imder  44  U.S.C. 
2904  and  2906,  as  amended  by  NARA 
Act  of  1984,  for  the  use  of  those 
agencies  in  conducting  records 
management  studies. 

The  Administrator  of  GSA  and  the 
Archivist  of  NARA  are  charged  by  44 
U.S.C.  2904  with  promulgating 
standards,  procedures  and  guidelines 
regarding  records  management  and 
conducting  records  management 
studies.  Section  2906  of  that  law,  also 
amended  by  the  NARA  Act  of  1984, 
provides  that  GSA  and  NARA  are  to 
have  access  to  federal  agencies'  records 
and  that  agencies  are  to  cooperate  with 
GSA  and  NARA.  In  carrying  out  these 
responsibilities,  it  may  be  necessary  for 
GSA  and  NARA  to  have  access  to  this 
proposed  system  of  records.  In  such 
instances,  the  routine  use  will  facilitate 
disclosure. 

rv.  Compatibility  of  Proposed  Routine 
Use 

The  Privacy  Act  (5  U.S.C.  552a(b)(3)) 
and  our  disclosure  regulations  (20  CFR 
Part  401)  permit  us  to  disclose 
information  imder  a  published  routine 
use  for  a  piu"pose  which  is  compatible 
with  the  purpose  for  which  we  collected 
the  information.  Section  401.150(c)  of 
the  regulations  permits  us  to  disclose 
information  under  a  routine  use  where 
necessary  to  assist  in  carrying  out  SSA 


programs.  Section  401.120  of  the 
regulations  provides  that  we  will 
disclose  information  when  a  law 
specifically  requires  the  disclosure.  The 
proposed  routine  uses  nimibered  1-3 
above  will  ensure  efficient 
administration  of  Social  Security 
programs;  the  disclosuires  that  would  be 
made  under  routine  use  number  4  is 
required  by  Federal  law.  Thus,  all  of  the 
routine  uses  are  appropriate  and  meet 
the  relevant  statutory  and  regulatory 
criteria. 

V.  Records  Storage  Medium  and 
Safeguards 

We  will  maintain  information  in 
digital  lock  systems,  electronic  key  card 
systems,  or  other  electronic  access 
devices,  computer  memory  (including 
floppy  diskettes)  and  paper  form.  Only 
SSA  security  personnel  who  have  a 
need  for  the  information  in  the 
performance  of  their  official  duties  will 
be  permitted  to  retrieve  information. 

VI.  E£fect  of  the  System  on  Individuals 

The  proposed  system  will  maintain 
information  that  could  lead  to 
administrative,  civil  or  criminal  action. 
This  action  would  occur  only  after  an 
investigation.  Individuals  will  be 
afforded  all  appropriate  due  process  and 
appeal  rights.  Thus,  we  do  not 
anticipate  that  the  proposed  system  will 
have  any  unwarranted  adverse  effect  on 
the  privacy  of  individuals. 

Dated:  December  4,  2000. 
Kenneth  S.  Apfiel, 

Commissioner  of  Social  Security. 

Social  Security  Administration  Notice 
of  System  of  Records  Required  by  the 
Privacy  Act  of  1974 

System  number:  SSA,  RO-60-0270. 

System  name:  Records  of  Individuals 
Authorized  Entry  into  Secured  Areas  by 
Digital  Lock  Systems,  Electronic  Key 
Card  Systems  or  Other  Electronic 
Access  Devices,  SSA. 

Security  classification:  None. 

System  Location:  Social  Security 
Administration,  Offices  of  the  Regional 
Conmiissioners. 

Categories  of  individuals  covered  by 
the  system:  Those  individuals  who  are 
authorized  entry  into  secured  areas  in 
regional  offices,  field  offices,  teleservice 
centers,  program  service  centers, 
hearings  offices  and  satellite  facilities. 

Categories  of  records  in  the  system: 
This  system  of  records  contains  the 
name  and/or  personal  identifying 
number(s)  for  each  individual  who  is 
authorized  to  enter  secured  areas  in 
regional  offices,  field  offices,  teleservice 
centers,  program  service  centers, 
hearing  offices  and  satellite  facilities. 


The  system  also  contains  the  entry 
point,  the  date  of  entry  and  the  time  of 
entry. 

Authority  for  maintenance  of  the  system: 

42  U.S.C.  902  and  1302;  5  U.S.C.  552a(e)(10); 
41  CFR  101-20.302. 

Purpose(s):  The  principal  purpose  is 
to  maintain  a  record  of  indi\riduals  who 
entered  secured  areas  in  the  Social 
Security  Administration's  facilities  and 
to  ensure  the  security  of  personnel  and 
property.  The  system  of  record  may  also 
be  used  in  a  disciplinary  action. 

Routine  uses  of  records  maintained  by 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 
Disclosure  may  be  made  for  routine  uses 
as  indicated  below: 

1 .  To  disclose  pertinent  information 
to  the  appropriate  Federal,  state  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule  or  regulation,  or  order 
when  the  Agency  becomes  aware  of  an 
indication  of  a  violation  of  civil  or 
criminal  law  or  regulations  pertaining  to 
this  system  of  records. 

2.  "To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  the 
record. 

3.  To  the  Department  of  Justice  (DOJ), 
a  court  or  other  tribunal,  (including  an 
adjudicative  or  administrative  body)  or 
other  third-party  before  such  tribunal 
when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation:  and 
SSA  determines  that  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribimal  is  relevant  and  necessary  to  the 
litigation. 

4.  Nontax  return  information  which  is 
not  restricted  from  disclosure  by  federal 
law  may  be  disclosed  to  the  General 
Services  (GSA)  and  the  National 
Archives  and  Records  Administration 
(NARA)  under  44  U.S.C.  2904  and  2906, 
as  amended  by  NARA  Act  of  1984,  for 
the  use  of  those  agencies  in  conducting 
records  management  studies. 

Policies. and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining  and 
Disposing  of  Records  in  the  System 

Storage:  Records  in  this  system  are 
stored  in  the  digital  lock  systems. 


electronic  key  card  systems,  other 
electronic  access  devices,  computer 
memory  (including  floppy  diskettes) 
and  paper  form. 

Retrievability:  Records  in  this  system 
may  be  retrieved  by  name  of  the 
individual,  by  assigned  personal 
identifying  number(s),  by  date,  by  time 
period,  and  by  entry  point. 

Safeguards:  Only  authorized  SSA 
personnel  have  access  to  this  system  of 
records.  Employees  who  are  authorized 
to  retrieve  records  will  be  assigned  a 
personal  identification  number  (PIN) 
and  passwords.  The  information  will  be 
processed  in  a  maimer  that  will  protect 
confidentiality  and  in  such  a  way  that 
unauthorized  individuals  cannot 
retrieve  it  by  means  of  computer,  remote 
terminal  or  other  means.  The  paper 
records  that  result  from  the  digital  lock 
or  other  electronic  access  systems  are 
kept  in  locked  cabinets  or  in  otherwise 
secure  areas.  All  SSA  employees, 
including  contractor  personnel,  having 
access  to  data  in  the  system  of  records 
are  required  to  adhere  to  SSA  rules 
concerning  safeguards,  access,  and  use 
of  the  data.  They  also  are  informed  of 
the  criminal  penalties  of  the  Privacy  Act 
for  imauthorized  access  to  or  disclosure 
of  information  maintained  in  this 
system  of  records. 

Retention  and  disposal:  SSA  retains 
records  in  this  system  up  to  3  years 
following  the  expfration  of  an 
individual's  authority  to  enter  into 
secured  areas.  SSA  destroys  a  paper 
record  by  shredding  and  a  non-paper 
record  by  deleting-wiping  it  frtim  the 
digital,  magnetic  and/or  computer 
memory. 

System  manageiis)  and  address:  The 
systems  manager  will  be  the  Regional 
Security  Officer  (or  his/her  designee)  in 
those  Regions  where  SSA  purchases 
digital  lock  systems,  electronic  key  card 
systems  or  other  electronic  access 
devices. 

Region  I — Boston:  Social  Security 
Administration,  Regional  Security 
Officer,  Room  1975,  JFK  Federal 
Building,  Boston,  Massachusetts  02203- 
1101,  Telephone:  (617)  565-2852. 

Region  II — New  York:  Social  Security 
Administration,  Regional  Seciirity 
Officer,  26  Federal  Plaza,  Room  4011, 
New  York,  New  York  10278,  Telephone: 
(212)264-1716. 

Region  III — Philadelphia:  Social 
Security  Administration,  P.O.  Box  8788, 
Philadelphia,  Pennsylvania  19101, 
Telephone:  (215)  597-8531. 

Region  FV — Atlanta:  Social  Security 
Administration,  Atlanta  Regional 
Security  Office,  Security  and  Integrity 
Team,  P.O.  Box  10085,  Birmingham, 
Alabama  35202,  Telephone:  (205)  801- 
1300. 
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Region  V — Chicago:  Social  Security 
Administration,  Center  for  Material 
Resources,  Security  and  Integrity 
Section,  Box  87479,  Chicago,  Illinois 
60680,  Telephone:  (312)  353-1224. 

Region  VI^Dallas:  Social  Seciuity 
Administration,  MB-1  Room  1400, 
Management  and  Budget,  ATTN:  RSO, 
1200  Main  Tower  Building,  Suite  MllO 
Dallas,  Texas  75202-4324,  Telephone: 
(214) 767-4331. 

Region  VII — Kansas  City:  Social 
Security  Administration,  MAMPSC,  SIS, 
601  East  Twelfth  Street,  P.O.  Box  15625, 
Kansas  City,  Missouri  64106, 
Telephone:  (816)  426-3095. 

Region  VIII — Denver:  Social  Security 
Administration  /M&B/BFS,  Attn: 
Regional  Seciuity  Office,  1961  Stout 
Street,  Room  325,  Denver,  Colorado 
80294-3538,  Telephone:  (303)  844- 
3347. 

Region  IX — San  Francisco:  Social 
Security  Administration,  FHFB.  Field 
Facihties  Team,  P.O.  Box  4205, 
Richmond,  California  98402,  Telephone: 
(510) 970-8340. 

Region  X — Seattle:  Social  Secxuity 
Administration,  Seciuity  and  Integrity 
Team,  Suite  2900,  M/S-291B,  701  Fifth 
Avenue,  Seattle.  Washington  98104- 
7006,  Telephone:  (206)  615-2150. 

Notification  procedure:  An  individual 
may  determine  if  this  system  contains  a 
record  about  him  or  her  by  writing  to 
the  systems  manager.  When  requesting 
notification,  the  individual  should 
provide  his  or  her  name  and/or  personal 
identifying  number(s)  and  refer  to  this 
system. 

Record  access  procedures:  Same  as 
notification  procediu^s.  Requestors 
should  also  reasonably  specify  the 
contents  of  the  record  being  sought. 

Contesting  record  procedures:  Same 
as  notification  procedures.  Requestors 
should  also  reasonably:  identify  the 
particidar  record;  specify  whether  he/ 
she  is  seeking  an  addition  to  or  a 
deletion  or  substitution  of  the  record; 
and  state  his/her  reason(s)  for  requesting 
corrective  action  or  amendment  to  the 
record  (e.g.,  why  it  is  not  acciu-ate, 
timely,  complete,  relevant  or  necessary). 

Record  source  categories:  SSA  obtains 
information  in  this  system  from  the 
individuals  who  are  covered  by  the 
system  or  the  security  personnel. 

Systems  exempted  fi-om  certain 
provisions  of  the  Privacy  Act:  None. 

[FR  Doc.  00-31655  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  3502] 

Bureau  of  Diplomatic  Security,  Office 
of  Foreign  Missions,  Tax  and  Customs 
Unit;  Information  Collection  Under 
Emergency  Review:  Form  DS-1504, 
Request  for  Customs  Clearance  of 
Merchandise 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Emergency. 

Originating  Office:  DS/OFM/VTC/TC. 

Title  of  Information  Collection: 
Request  for  Customs,  Clearance  of 
Merchandise. 

Frequency:  As  needed. 

Form  Number:  DS-1504. 

Respondents:  The  foreign  diplomatic 
and  consular  community  in  the  United 
States;  certain  international 
organizations;  and  the  Office  of  the 
President. 

Estimated  Number  of  Respondents: 
approx.  6,100. 

Average  Hours  Per  Response:  one  half 
hour. 

Total  Estimated  Burden:  3,463. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  12/15/00.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days. 
Comments  should  be  directed  to  the 
State  Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20530,  (202) 
395-5871. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  the  date  of 
the  60th  day  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  agency  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Yoiu'  comments  are  being  solicited  to 
permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  any 
practical  utility. 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
vahdity  of  the  methodology  and 
assimiptions  used. 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Public  conunents,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  U.S.  Department  of  State, 
DS/OFM/VTC/TC.  State  Annex  33, 
Room  212,  Washington,  DC  20520.  Tele, 
no.  202  895-3618. 

Dated:  December  1,  2000. 
Theodore  Strickler, 

Deputy  Assistant  Secretary  of  State,  U.S. 
Department  of  State,  Bureau  of  Diplomatic 
Security,  Office  of  Foreign  Missions. 
[FR  Doc.  00-31739  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  20-144, 
Recommended  Method  for  FAA 
Approval  of  Aircraft  Fire  Extinguishing 
System  Components 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  20- 
144,  Recommended  Method  for  FAA 
Approval  of  Aircraft  Fire  Extinguishing 
System  Components.  This  AC  provides 
guidance  on  the  various  aspects  that 
should  be  considered  in  the  FAA 
approval  process  of  fire  extinguishing 
system  components  manufactured 
under  a  Production  Certificate, 
components  to  be  FAA  approved  under 
the  Part  Manufacturer  Approval  process, 
or  design  changes  to  components 
originally  approved  by  either  method. 
This  AC  does  not  constitute  a 
regulation,  however,  it  provides  a 
method,  but  not  the  only  method,  for 
obtaining  approval  of  aircraft  fire 
extinguishing  system  components.  This 
is  intended  to  enhance  the 
standardization  of  all  FAA  Aircraft 
Certification  Offices  and  Manufacturing 
Inspection  District  Offices  in  the 
approval  process  of  the  critical 
components  of  an  aircraft  fire 
extinguishing  system. 


DATES:  Advisory  Circular  20-144  was 
issued  by  the  Acting  Manager,  Aircraft 
Engineering  Division,  AIR-100,  on 
September  22.  2000. 

How  To  Obtain  Copies:  A  paper  copy 
of  AC  25. 335-1 A  may  be  obtained  by 
vkTiting  to  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office,  DOT  Warehouse,  SVC-121.23, 
Ardmore  East  Business  Center,  3341Q 
75th  Ave.,  Landover,  MD  20785, 
telephone  301-322-5377,  or  faxing  your 
request  to  the  warehouse  at  301-386- 
5394.  The  AC  also  will  be  available  on 
the  Internet  at  http://wvrw.faa.gov/avr/ 
air/ airhome.htm,  at  the  link  titled 
"Advisory  Circulars"  under  the 
"Available  Information"  down-drop 
menu. 

Issued  in  Renton,  Washington,  on 
November  16.  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  00-31688  Filed  12-12-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance 
Waterviile  Rot)ert  LaFleur  Airport, 
Waterville,  Maine 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Request  for  public  comments. 
Notice  of  intent  of  waiver  with  respect 
to  land. 

SUMMARY:  The  FAA  is  considering  a 
proposal  that  a  portion  of  airport 
property  (approximately  16  acres 
located  West  and  North  of  the  airport 
along  Airport  Road  Extension)  is  no 
longer  needed  for  aeronautical  use,  as 
shown  on  the  Airport  Layout  Plan. 
There  appear  to  be  no  impacts  to  the 
airport  by  allowing  the  disposal  of  the 
property.  The  land  was  acquired  under 
FAA  Project  Nos.  6-23-0047-06,  6-23- 
0047-07  and  6-23-0047-08  (portion  of 
parcels  7,  8,  and  9). 

In  accordance  with  section  47107(h) 
of  title  49,  luiited  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  thirty  (30)  days  before 
modifying  the  land-use  assurance  which 
requires  that  the  property  be  used  for  an 
aeronautical  purpose.  The  purpose  of 
the  release  of  land  will  allow 
development  of  an  industrial  park 
associated  with  an  Economic 
Development  Administration  grant  and 


access  to  a  designated  Federal  free  trade 
zone. 

DATES:  Comments  must  be  received  on 
or  before  January  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  R.  Witte,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
Telephone  No.  781-238-7624/Fax  781- 
238-7608.  Documents  reflecting  the 
proposed  FAA  action  may  be  reviewed 
in  person  at  16  New  England  Executive 
Park,  Burlington,  Massachusetts  or  Mr. 
Gregory  Brown,  Public  Works  Director, 
City  of  Waterville,  Maine,  1  Common 
Street,  Waterville,  Maine. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  in 
considering  the  release  of  the  subject 
airport  property  at  Waterville  Robert 
LaFleur  Airport,  Waterville,  Maine.  The 
disposition  of  proceeds  from  the 
disposal  of  airport  property  will  be  in 
accordance  with  FAA's  Policy  and 
Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 

Issued  in  Burlington.  Massachusetts  on 
December  1 .  2000. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

(FR  Doc.  00-31708  Filed  12-12-00;  8:45  am) 

BILUNG  COOE  4810-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-200(>-8493] 

Notice  of  Request  for  the 
Reinstatement  of  an  Expired 
Information  Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collections: 

(1)  49  U.S.C.  Section  5310— Capital 
Assistance  Program  for  Elderly  Persons 
and  Persons  with  Disabilities  and 
Section  5311 — Nonurbanized  Area 
Formula  Program 

(2)  Americans  with  Disabilities  Act 

(3)  Pre- Award  and  Post  Delivery 
Review  Requirements 

DATES:  Comments  must  be  submitted 
before  February  12,  2001. 


ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  PL-401,  400  Seventh 
Street,  SW..  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  trom 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 

49  U.S.C.  Section  5310— Capital 
Assistance  Program  for  Elderly  Persons 
and  Persons  with  Disabilities  and 
Section  531 1 — Nonurbanized  Area 
Formula  Program:  Ms.  Sue  Masselink, 
Office  of  Program  Management,  (202) 
366-2053. 

Americans  with  Disabilities  Act:  Mr. 
Arthur  Andrew  Lopez,  Director,  Office 
of  Civil  Rights,  (202)  366-4018. 

Pre- Award,  Post-Delivery  Review 
Requirements:  Spiro  Colivas,  Office  of 
Program  Management  (202)  366-6009. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity 
and  utility  of  the  information  collection 
for  the  proper  performapuge  of  the 
functions  of  the  FTA;  (2)  the  acciuacy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
widiout  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  49  U.S.C.  Section  5310— Capital 
Assistance  Program  for  Elderly  Persons 
and  Persons  with  DisabiUties  and 
Section  5311  Nonurbanized  Area 
Formula  Program  (OMB  Niunber:  2132- 
0500) 

Background:  The  Capital  Assistance 
Program  for  Elderly  Persons  and  Persons 
with  Disabilities  provides  financial 
assistance  for  the  specialized 
transportation  service  needs  of  elderly 
persons  and  persons  with  disabilities. 
The  program  is  administered  by  the 
States  and  may  be  used  in  all  areas 
(urbanized,  small  urban,  and  rural).  The 
Nonurbanized  Area  Formula  Program 
provides  financial  assistance  for  the 
provision  of  public  transportation 
services  in  nonurbanized  areas.  This 
program  is  also  administered  by  the 
States.  49  U.S.C.  sections  5310'and  5311 
authorize  FTA  to  review  applications 
for  federal  financial  assistance  to 
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determine  eligibility  and  compliance 
with  statutory  and  administrative 
requirements.  Information  collected 
during  the  application  stage  includes 
the  project  budget,  which  identifies 
funds  requested  for  project 
implementation;  a  program  of  projects, 
which  identifies  subrecipients  to  be 
funded,  the  amoimt  of  funding  that  each 
will  receive,  and  a  description  of  the 
projects  to  be  funded;  the  project 
implementation  plan:  a  list  of  annual 
certifications  and  assurances;  and 
public  hearings  notice,  certification  and 
transcript.  The  applications  must 
contain  sufficient  information  to  enable 
FTA  to  make  the  findings  required  by 
law  to  enforce  the  program 
requirements.  Information  collected 
during  the  project  management  stage 
includes  an  annual  financied  report,  an 
annual  program  status  report,  and  pre- 
award  and  post-delivery  audits.  The 
annual  financial  report  and  program 
status  report  provide  a  basis  for 
monitoring  approved  projects  to  ensure 
timely  and  appropriate  expenditure  of 
federal  funds  by  grant  recipients. 

Respondents:  State  and  focal 
government  and  non-profit  institutions. 

Estimated  Annual  Burden  on 
Respondents:  102.44  hours  for  each  of 
the  respondents. 

Estimated  Total  Annua]  Burden: 
11,370  hours. 

Frequency:  Annual. 

Title:  Americans  with  Disabilities  Act 
(OMB  Number:  2132-0555) 

Background:  On  July  26,  1990,  the 
President  signed  into  law  civil  rights 
legislation  entitled,  "The  Americans 
with  Disabilities  Act  of  1990"  (ADA) 
(Pub.L.  101-336).  It  contains  sweeping 
changes  for  individuals  with  disabilities 
in  every  major  area  of  American  life. 
One  key  area  of  the  l^slation  addresses 
transportation  services  provided  by 
public  and  private  entities.  Some  of  the 
requirements  under  the  ADA  are:  (1)  No 
transportation  entity  shall  discriminate 
against  an  individual  with  a  disability 
in  connection  with  the  provision  of 
transportation  service;  (2)  All  new 
vehicles  purchased  by  public  and 
private  entities  after  August  25, 1990, 
must  be  readily  accessible  to  and  usable 
by  persons  with  disabilities,  including 
individuals  who  use  wheelchairs;  (3) 
Public  entities  that  provide  fixed  route 
transit  must  provide  complementary 
paratransit  service  for  persons  with 
disabilities,  who  are  unable  to  use  the 
fixed  route  system,  that  is  comparable  to 
the  level  of  service  provided  to 
individuals  without  disabilities;  and  (4) 
Public  entities  operating  light,  rapid  or 
commuter  rail  systems  mu.-^t  designate 
key  stations  which  were  to  be  made 
accessible  by  July  26,  1993,  unless  the 


operator  received  a  statutory  time 
extension. 

If  FTA  reasonably  believes  that  an 
entity  may  not  be  in  compliance,  FTA 
may  require  periodic  reports  on  a 
quarterly  or  annual  basis.  The 
information  collected  provides  FTA 
with  a  basis  for  monitoring  compliance. 
In  addition,  public  entities,  including 
recipients  of  FTA  funds,  are  required  to 
provide  information  during  triennial 
reviews,  complaint  investigations, 
resolutions  of  complaints,  and 
compliance  reviews. 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  100  hours  for  50 
respondents  and  50  hours  for  700 
recipients. 

Estimated  Total  Annual  Burden: 
40,000  hours. 

Frequency:  Annual. 

Title:  Pre-Award  and  Post-Delivery 
Review  Requirements  (OMB  Number: 
2132-0544) 

Background:  Under  the  Federal 
Transit  Laws,  at  49  U.S.C.  5323(1), 
grantees  mxist  certify  that  pre-award  and 
post-delivery  reviews  will  be  conducted 
when  »sing  FTA  funds  to  purchase 
revenue  service  vehicles.  FTA 
regulation  49  CFR  Part  663  implements 
this  law  by  specifying  the  actual 
certificates  that  must  be  submitted  by 
each  bidder  to  assiue  compliance  with 
the  Buy  America,  contract  specification, 
and  vehicle  safety  requirements  for 
rolling  stock.  The  information  collected 
on  the  certification  forms  is  necessary 
for  FTA  grantees  to  meet  the 
requirements  of  49  U.S.C.  5323(1). 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  3  hours  for  each  of  the  700 
respondents. 

Estimated  Total  Annual  Burden: 
1,729  hours. 

Frequency:  Annual. 

Issued:  December  7,  2000. 
Dorrie  Y.  Aldrich, 

Associate  Administrator  for  Administration. 
[FR  Doc.  00-31709  Filed  12-12-00;  8:45  am] 
BILUNG  CODE  4«10-S7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No  NHTSA-2000-8171] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  Agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  froTa 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval, 
Federal  Agencies  must  solicit  public 
comment  on  proposed  information 
collections,  including  extensions  and 
reinstatements  of  previously  approved 
collections.  This  document  describes 
one  collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 

DATES:  Comments  must  be  received  on 
or  before  February  12,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Department  of  Transportation 
Dockets,  400  Seventh  Sti-eet,  SW.,  Plaza 
401,  Washington,  DC  20590.  Docket  No. 
NHTSA-2000-8171. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Levy,  Ph.D.,  Contracting 
Officer's  Technical  Representative, 
Office  of  Research  and  Traffic  Records 
(NTS-31),  Washington,  DC  20590. 
telephone  (202)  366-5597. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  for  a  60- 
day  comment  period  and  to  allow  for 
consultation  with  affected  agencies  and 
members  of  the  public  concerning  each 
proposed  collection  of  information.  The 
OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
ioformation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methods  and 
assumptions; 


(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(ivj  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  response  to  these  requirements, 
NHTSA  asks  for  public  comment  on  the 
following  proposed  collection  of 
information: 

National  Survey  of  Drinking  and 
Driving  Attitudes  and  Behavior 

Type  of  Request:  New  information 
collection  requirement. 

OMB  Clearance  Number:  None. 

Form  Number:  This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval:  February  28,  2002. 

Summary  of  the  Collection  of 
Information 

An  agency  goal  is  to  reduce  the 
number  of  alcohol  related  fatalities  from 
15,786,  in  1999,  to  11,000  by  the  year 
2005.  hi  support  of  this  goal,  NHTSA 
has  conducted  over  the  past  decade  a 
series  of  bi-annual  surveys  of  the 
driving-aged  public  (aged  16  or  older)  to 
identify  patterns  and  trends  in  public 
attitudes  and  behaviors  towards 
drinking  and  driving  and  public 
reaction  to  alcohol  countermeasures 
aimed  at  reducing  the  occurrence  of 
drinking  and  driving  and  alcohol  related 
crashes.  The  proposed  study,  to  be 
administered  in  the  3rd  quarter  of  2001, 
and  the  sixth  in  this  series  of  biennial 
surveys,  will  collect  data  on  topics 
included  in  the  first  five  studies  (and 
several  additional  topics),  including: 
frequency  of  drinking  and  driving  and 
of  riding  with  an  impaired  driver,  ways 
to  prevent  drinking  and  driving, 
enforcement  of  drinking  and  driving 
laws  including  the  use  of  sobriety 
checkpoints,  understanding  of  BAG 
levels  and  legal  limits,  and  crash  and 
injury  experience. 

The  survey  will  be  administered  by 
telephone  to  a  national  probability 
sample  of  the  driving  age  public  (aged 
16  years  or  older  as  of  their  last 
birthday).  Participation  by  respondents 
is  voluntary.  The  interview  is 
anticipated  to  average  approximately 
20-25  minutes:  for  non-drinkers  and 
non-drivers  the  interview  will  average 
below  20  minutes,  while  for  drinker- 
drivers  it  will  average  slightly  over  20 
minutes.  Interviewers  will  use  computer 
assisted  telephone  interviewing  to 
reduce  survey  administration  time  and 
to  minimize  data  collection  errors.  A 


Spanish-language  questionnaire  and  bi- 
lingual interviewers  will  be  used  to 
reduce  language  barriers  to 
participation.  All  respondents'  results 
will  remain  anonymous  and  completely 
confidential.  Participant  names  are  not 
collected  during  the  interview  and  the 
telephone  number  used  to  reach  the 
respondent  is  separated  from  the  data 
record  prior  to  its  entry  into  the 
analytical  database. 

Description  of  the  Need  for  and 
Proposed  Use  of  the  Information 

More  than  308,000  persons  were 
reported  injured  and  nearly  16,000 
persons  died  in  alcohol-related  motor 
vehicle  crashes  in  1999  (  NHTSA- 
National  Center  for  Statistics  and 
Analysis).  NHTSA  is  committed  to  the 
development  of  effective  programs  to 
reduce  the  incidence  of  these  crashes.  In 
order  to  properly  plan  and  evaluate 
programs  directed  at  reducing  alcohol- 
impaired  driving,  the  agency  needs  to 
periodically  update  its  knowledge  and 
understanding  of  the  public's  attitudes 
and  behaviors  with  respect  to  drinking 
and  driving. 

The  findings  from  this  proposed 
collection  will  assist  NHTSA  in 
addressing  the  problem  of  alcohol- 
impaired  driving  and  in  formulating 
programs  and  recommendations  to 
Congress.  NHTSA  will  use  the  findings 
to  help  focus  current  programs  and 
activities  to  achieve  the  greatest  benefit, 
to  develop  new  programs  to  decrease 
the  likelihood  of  drinking  and  driving 
behaviors,  and  to  provide  informational 
support  to  states,  localities,  and  law 
enforcement  agencies  that  will  aid  them 
in  their  efforts  to  reduce  drinking  and 
driving  crashes  and  injuries. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Numtier,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Iiiformation) 

Under  this  proposed  collection,  a 
telephone  interview  averaging 
approximately  20  minutes  in  length 
would  be  administered  to  each  of  6,000 
randomly  selected  members  of  the 
general  public  age  16  and  older.  The 
respondent  sample  would  be  selected 
from  all  50  states  plus  the  District  of 
Columbia.  Interviews  would  be 
conducted  with  persons  at  residential 
phone  nimibers  selected  using  random 
digit  dialing.  No  more  than  one 
respondent  per  household  would  be 
selected,  and  each  sample  member 
would  complete  just  one  interview. 
Businesses  are  ineligible  for  the  sample 
and  would  be  not  be  interviewed. 


Estimate  of  the  Total  Annual  Reporting 
and  Record  Keeping  Burden  Resulting 
From  the  Collection  of  Information 

NHTSA  estimates  that  respondents  in 
the  sample  would  require  an  average  of 
20  minutes  to  complete  the  telephone 
interview.  Thus,  estimated  reporting 
burden  on  the  general  public  would  be 
a  total  of  2000  hours  for  the  proposed 
survey.  The  respondents  would  not 
incur  any  reporting  or  record  keeping 
cost  from  the  information  collection. 

Rose  A.  McMurray, 

Associate  Administrator  for  Traffic  Safety 
Programs,  National  Highway  Traffic  Safety 
Administration. 

(FR  Doc  00-31676  Filed  12-12-00;  8:45  am) 
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DEPARTiyiENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33945] 

Boot  Hill  &  Western  Railway  Co.,  LC— 
Acquisition  Exemption — Dodge  City 
Ford  &  Bucidin  Railroad  Co. 

Boot  Hill  &  Western  Railway  Co.,  L.C. 
(BHWR),  a  noncarrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  and  operate  approximately 
25.73  miles  of  rail  line  from  the  Dodge 
City  Ford  &  Bucklin  Railroad  Company. 
The  line  is  located  between  milepost 
347.9,  at  Bucklin,  KS,  and  milepost 
373.63,  at  Dodge  City,  KS.  In 
conjunction  with  the  acquisition  of  the 
rail  line,  BHWR  will  also  acquire 
approximately  1.5  miles  of  incidental 
overhead  trackage  rights  over  a  rail  line 
owned  by  Union  Pacific  Railroad 
Company  between  Engineer  Station 
ll-t-88  and  Engineer  Station  52+84.9,  at 
Dodge  City.  The  purpose  of  the  trackage 
rights  is  to  enable  BHWR  to  interchange 
traffic  with  The  Burlington  Northern 
and  Santa  Fe  Railway  Company  at 
Dodge  City.  BHWR  certifies  that  its 
projected  revenues  as  a  result  of  this 
transaction  will  not  result  in  its 
becoming  a  Class  II  or  Class  I  rail 
carrier,  and  further  certifies  that  its 
annual  revenues  will  not  exceed  $5 
million. 

The  transaction  is  expected  to  be 
consiunmated  on  or  shortly  after 
December  6,  2000. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d)    - 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originaJ  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
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Docket  No.  33945.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 


BALL,  JANK  LLP,  Suite  225,  1455  F 
Street,  NW.,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  December  5,  2000. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  00-31472  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  4915-00-P 
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Part  n 

Commodity  Futures 
Trading  Commission 

17  CFR  Part  1  et  al. 
A  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution 
Facilities,  Intermediaries  and  Clearing 
Organizations;  Rules  Relating  to 
Intermediaries  of  Commodity  Interest 
Transactions;  A  New  Regulatory 
Framework  for  Clearing  Organizations; 
Exemption  for  Bilateral  Transactions; 
Final  Rules 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,  5, 15,  36,  37,  38, 100, 
170  and  180 

RIN  3038-AB55 

A  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution 
Facilities,  Intermediaries  and  Clearing 
Organizations 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Commodity  Futtues 
Trading  Commission  (Commission  or 
CFTC)  is  promulgating  a  new  regulatory 
framework  to  apply  to  multilateral 
transaction  execution  facilities,  to 
market  intermediaries  and  to  clearing 
organizations.  This  new  framework 
constitutes  a  broad  exemption  under  the 
authority  of  section  4(c)  of  the 
Commodity  Exchange  Act  (Act  or  CEA) 
from  many  of  the  current  rules 
applicable  to  designated  contract 
markets.  In  addition,  the  new 
framework  relies  more  heavily  on 
disclosvue  rather  than  merit  regxdation. 
It  establishes  three  new  market 
categories,  including  the  category  of 
exempt  multilateral  transaction 
execution  facility  and  two  categories  of 
Commission-recognized  and  regulated 
multilateral  transaction  execution 
facilities.  In  companion  releases 
published  in  this  edition  of  the  Federal 
Register,  the  Commission  also  is 
adopting  new  rules  for  intermediaries 
and  entities  that  clear  derivative 
transactions.  These  final  rules  make 
fundamental  and  far-reaching  changes 
to  Federal  regulation  of  commodity 
futures  and  option  markets.  However, 
nothing  in  these  rules  alters  or 
diminishes  the  Commission's 
responsibility  for  overseeing  and 
enforcing  compliance  by  self-regulatory 
organizations.  Commission  registrants 
and  market  participants  with  the 
provisions  of  the  Act. 

The  Commission  in  a  companion 
release  published  in  this  edition  of  the 
Federal  Register  also  is  expanding  and 
clarifying  the  operation  of  the  cvurent 
swaps  exemption.  Nothing  in  these 
releases,  however,  would  affect  the 
continued  vitality  of  the  Commission's 
exemption  for  swaps  transactions  under 
part  35  of  its  rules,  or  any  of  its  other 
existing  exemptions,  policy  statements 
or  interpretations.  Moreover,  nothing  in 
the  final  rules  would  affect  the 
application  of  any  statutory  exclusion, 
including  in  particular,  the  applicability 
of  the  exclusion  under  section 


2(a)(l)(A)(ii),  knovm  as  "the  Treasury 
Amendment." 

EFFECTIVE  DATE:  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel,  Chief  Coimsel,  Division  of 
Economic  Analysis,  or  Alan  L.  Seifert, 
Deputy  Director  or  Riva  Spear  Adriance, 
Special  Counsel,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street.  N.W.. 
Washington.  D.C.  20581.  Telephone: 
(202)  418-5260.  E-mail: 
(P  Architzel@cftc  .gov) . 
(ASeifert@cftc.gov)  or 
(RAdriance@cftc.gov). 

SUPPt.EMENTARY  INFORMATION: 
I.  Background 

A.  Overview 

The  Commission,  on  June  22,  2000, 
proposed  a  new  regidatory  framework  to 
apply  to  multilateral  transaction 
execution  facilities  that  trade  contracts 
of  sale  of  a  commodity  for  future 
delivery  or  commodity  options.  65  FR 
38986.  The  Commission  proposed  this 
new  framework  to  "promote  innovation, 
maintain  U.S.  competitiveness,  and  at 
the  same  time  reduce  systemic  risk  and 
protect  customers."  Id.  The  framework 
provides  U.S.  futiues  exchanges  greater 
flexibility  with  which  to  respond  to  the 
competitive  challenges  brought  about  by 
new  technologies. 

Specifically,  the  framework  proposed 
to  replace  the  ciurent  "one-size-fits-all" 
regidation  for  futures  markets  with 
broad,  flexible  "core  principles,"  and  to 
establish  three  regulatory  tiers  for 
markets:  recognized  futures  exchanges 
(RFEs).  derivatives  fransaction  facilities 
(DTFs)  and  exempt  multilateral 
transaction  execution  facilities  (exempt 
MTEFs).  The  proposed  core  principles 
were  tailored  to  match  the  degree  and 
maimer  of  regulation  to  the  varying 
natiu«  of  the  products  and  the 
participants  permitted  to  trade  on  a 
facility. 

In  general,  the  framework  proposed  a 
lower  level  of  regulatory  oversight 
where  access  to  an  excbange  or  facility 
is  restricted  to  eligible  participants  or 
commercial  participants  or  where  the 
nature  of  the  underlying  commodity 
poses  a  relatively  low  susceptibility  to 
manipulation.  This  reflects  the  reduced 
need  to  monitor  closely  such  markets. 
The  Commission  also  proposed, 
however,  that  markets  serving  a  price 
discovery  function,  irrespective  of  the 
product  traded  or  market  participants, 
provide  a  degree  of  price  fransparency. 
The  proposed  framework  therefore 
balanced  the  public  interests  of  market 
and  price  integrity,  protection  against 


manipulation  and  customer  protection 
with  the  need  to  permit  exchanges  and 
other  trading  facilities  to  operate  more 
flexibly  in  today's  competitive 
environment.  As  noted  in  the  Notice  of 
Proposed  Rulemaking,  the  President's 
Working  Group  on  Financial  Markets 
and  the  chairmen  of  the  Commission's 
Congressional  oversight  committees 
encouraged  the  Commission  to  consider 
proposing  such  major  revisions  to  the 
regulatory  framework.'  65  FR  at  38987. 

B.  The  Proposed  Rules 

Under  the  proposed  framework, 
current  U.S.  futures  exchanges  would  be 
included  automatically  in  the  RFE 
category.  2  These  exchanges  would  be 
permitted  greater  business  flexibility 
through  compliance  with  core 
principles  rather  than  the  prescriptive 
regulations  now  in  place.  In  addition  to 
achieving  greater  flexibility  in  their 
current  operations,  the  exchanges,  as  a 
business  choice,  also  could  operate  as  a 
DTF  or  as  an  exempt  MTEF,  as 
appropriate. 

"The  proposed  DTF  market  would  be 
subject  to  an  intermediate  level  of 
regulation.  DTFs.  like  RFEs.  would  be 
Commission-recognized  markets.  As 
proposed.  DTFs  would  be  geared  either 
to  mainly  institutional  traders  or  to  only 
commercial  traders.  Specific 
requirements  proposed  for  DTFs  differ 
somewhat  depending  upon  whether  a 
DTF  is  an  institutional  or  a  commercial 
market. 

The  Commission  proposed  that 
institutional-participant  DTFs  may 
provide  a  trading  platform  for 
transactions  involving  those 
commodities  listed  in  the  rules  that  are 
eligible  for  such  an  intermediate  level  of 
regulation. 3  Additional  commodities, 


'  Recogniiung  the  importance  of  the  OTC 
derivatives  markets,  the  Chairmen  of  the  Senate  and 
House  Agricuhure  Committees  asked  the 
President's  Woridng  Croup  on  Financial  Markets 
(PWG)  to  conduct  a  study  of  OTC  derivatives 
markets.  After  studying  the  existing  regulatory 
framework  for  OTC  derivatives,  recent  innovations, 
and  the  potential  for  future  developments,  the  PWG 
on  November  9,  1999,  reported  to  Congress  its 
recommendations.  See.  Over-the-Counter 
Derivatives  Markets  and  the  Commodity  Exchange 
Act,  Report  of  the  President's  Working  Group.  The 
PWG  report  focused  on  promoting  innovation, 
competition,  efficiency,  and  transparency  in  OTC 
derivatives  markets  and  in  reducing  systemic  risk. 
Although  specific  recommendations  about  the 
regulatory  structure  applicable  to  exchange-traded 
futures  were  beyond  the  scope  of  its  report,  the 
PWG  suggested  that  the  Commission  review 
existing  regulatory  structures  (particularly  those 
applicable  to  markets  for  financial  futures)  to 
determine  whether  they  were  appropriately  tailored 
to  serve  valid  regulatory  goals. 

^  Products  subject  to  the  special  procedural 
provisions  of  section  2'(a)(l)(B)(ii)  of  the  Act, 
however,  must  continue  to  be  designated  and 
regulated  by  the  Commission  as  contract  markets. 

^  The  eligible  commodities  are  those  that  are 
listed  as  eligible  for  trading  on  an  exempt  MTEF. 


including  agricultural  commodities, 
would  be  eligible  to  trade  on  an 
institutional-participant  DTF  on  a  case- 
by-case  determination.  The  Commission 
would  make  that  determination  based 
upon  the  depth  and  liquidity  of  the  cash 
market  and  on  the  surveillance  history 
of  the  commodity  based  on  its  actual 
trading  history. 

Although  institutional-participant 
DTFs  would  be  intended  primarily  for 
institutional  traders,  the  proposed  rules 
provide  individual  DTFs  with  the 
flexibility  to  decide  whether  or  not  to 
permit  access  by  non-institutional 
traders.  The  Commission  proposed, 
therefore,  to  permit  access  to  a  DTF  by 
non-institutional  traders  only  through  a 
registered  futures  commission  merchant 
(FCM)  that  is  a  member  of  a  recognized 
clearing  organization  and  that  has  $20 
million  of  adjusted  net  capital.  Those 
FCMs  would  be  required  to  provide 
their  non-insdtutional  customers 
trading  on  a  DTF  with  additional 
disclosures  and  other  protections. 

In  addition,  the  rules  proposed  an 
intermediate  level  of  oversight  for 
commercial-participant  DTFs.  Only 
conunercial  participants  trading  for 
their  own  accounts  would  have  access 
to  these  facilities.  Commercial- 
participant  DTFs  may  trade  any 
commodity  other  than  the  agricultural 
commodities  enumerated  in  section 
la(3)  of  the  Act,  government  securities 
and  commodities  subject  to  the 
provisions  of  section  2(a)(l)(B)(ii)  of  the 
Act.  Such  commercial  traders  generally 
woidd  have  both  the  financial  ability 
and  the  physical  means  to  deliver 
tangible  conunodities  or  otherwise  be 
involved  in  trading  that  commodity  in 
connection  with  their  line  of  commerce. 
Accordingly,  certain  requirements  that 
were  proposed  to  apply  to  institutional- 
participant  DTFs  would  not  be 
applicable  to  commercial-participant 
DTFs. 

The  Commission  also  proposed  a 
market  tier  exempt  from  all  Commission 
regulation,  subject  only  to  the  Act's  anti- 
fraud  and  anti-manipulation  provisions 
and  a  requfrement  that,  if  performing  a 
price  discovery  function,  the  market 
provide  pricing  information  to  the 
public.  "This  exemption  was  proposed 
for  facilities  on  which  transactions 
would  be  entered  into  among 
institutional  traders  in  contracts  based 
upon  a  specified  list  of  commodities.* 


The  Commission  proposed  to  exempt 
counterparties  to  such  transactions  from 
a  claim  in  a  private  right  of  action  that 
a  violation  of  the  terms  of  the  exemption 
renders  the  transactions  void.  These 
exempt  markets  could  not  hold 
themselves  out  as  being  regulated  by  the 
Commission.  As  noted  above,  existing 
futxu-es  markets,  where  appropriate, 
woidd  have  the  opportunity  to  operate 
under  the  terms  of  this  exemption,  if 
they  so  choose. 

C.  Overview  of  Comments 

The  Commission  received  a  total  of  71 
comments  from  a  wide  range  of 
commenters  on  the  proposed  new 
regulatory  framework  for  multilateral 
transaction  execution  facilities.^  The 
commenters  included  24  trade 
associations,  six  commodity  exchanges, 
two  government  agencies,  foiu  financial 
institutions,  three  attorneys,  two 
institutional  study  organizations,  one 
agri-business  firm,  a  self-regulatory 
organization,  and  several  energy  and 
communication  firms  or  markets. 

In  addition  to  comment  letters,  the 
Commission  received  oral  and  written 
statements  during  a  public  meeting  held 
at  the  Commission's  headquarters  on 
June  27  and  28,  2000.  At  that  meeting, 
members  of  the  public  had  an 
opportimity  to  address  the  Commission 
and  to  respond  to  questions.^  During  the 
meeting,  several  panels  of  industry 
experts,  representing  the  U.S.  futures 
exchanges,  the  over-the-coimter 
derivatives  markets,  emerging 
information  and  technology  providers, 
market  intermediaries  and  clearing 
organizations  discussed  the  proposals  in 
the  context  of  ciurent  market  struct\u«s 
and  future  trends.  The  proposed  rules 
were  also  discussed  and  public 
comments  received  at  a  July  19,  2000, 
meeting  of  the  Commission's 


The  rules  relating  to  exempt  MTEFs  are  discussed 
below.  A  market  that  otherwise  might  be  eligible  to 
be  exempt  from  regulation  as  an  exempt  MTEF  may 
voluntarily  become  a  DTF  in  order  to  be  become  a 
"recognized"  market. 

*The  proposed  list  of  commodities  included:  a 
debt  obligation,  a  foreign  currency,  an  interest  rate, 
an  exempt  security,  a  measure  of  credit  risk  or 


quality,  or  cash-settled  based  upon  an  economic  or 
commercial  index  or  based  upon  an  occturence  or 
contingency. 

^  A  significant  number  of  letters  commenting  on 
aspects  of  the  regulatory  framework  raised  in 
companion  notices  were  also  submitted  to  the 
Commission.  In  this  and  three  companion  Notices 
of  Final  Rulemaking  which  are  being  published  in 
this  edition  of  the  Federal  Register,  comment  letters 
(CL)  are  referenced  by  file  number,  letter  number 
and  page.  Comments  filed  in  response  to  the  notice 
of  proposed  rulemaking  on  MTEFs,  parts  36-38.  are 
contained  in  file  No.  21 ,  on  the  notice  of  proposed 
rulemaking  on  intermediaries  in  file  No.  22,  on  the 
notice  of  proposed  rulemaking  on  clearing  in  file 
No.  23  and  on  the  notice  of  proposed  rulemaking 
on  the  part  35  exemption  in  file  No.  24.  These 
letters  are  available  through  the  Commission 
internet  web  site,  www.cftc.gov. 

^  A  transcript  of  the  proceedings  was  included  in 
the  Commission's  comment  file  and  is  available 
through  the  Commission's  internet  web  site. 


Agricultiu^  Advisory  Committee 
(AAC).7 

The  overwhelming  majority  of  the 
comments  expressed  general  support  for 
the  Commission's  proposed  framework, 
and  provided  specific  suggestions  for  its 
improvement.  Many  commenters 
described  the  Commission's  initiative  as 
a  bold  or  important  departure  from  the 
status  quo  which  recognizes  the 
beginnings  of  a  new  financial  market 
landscape.  In  general,  the  conunenters 
supported  the  framework's  irmovative 
concepts  of  providing  greater  regulatory 
flexibility  by  substituting  core 
principles  for  prescriptive,  one-size-fits- 
all  regulations,  and  of  tiered  regulations 
tailored  to  the  particular  nature  of  the 
market.  They  also  generally  supported 
the  Commission's  initiative  as  providing 
greater  legal  certainty  to  various  types  of 
instruments. 

Four  commenters,  however,  strongly 
disagreed  with  the  Commission's 
approach,  albeit  for  opposing  reasons. 
One  institutional  study  organization 
argued  that  the  proposal  woidd  take 
regulatory  reform  too  far.  In  contrast,  a 
second  institutional  study  organization, 
an  investment  banking  firm  and  an 
attorney  expressed  serious  reservations, 
contending  that  the  framework  provided 
neither  significant  regulatory  relief  nor 
greater  legal  certainty.  The  substance  of 
individual  comments  is  discussed  in 
greater  detail  below. 

n.  Final  Rules 

A.  Exempt  MultUateral  Transaction 
Execution  Facilities  (Exempt  MTEFs) 

As  discussed  above,  the  Commission, 
in  revised  part  36,  proposed  a  new,  self- 
effectuating  exemption  for  those 
multilateral  transaction  facilities 
(MTEFs)  to  which  only  eligible 
participants  have  access,  either  trading 
for  their  own  account  or  through 
another  eligible  participant,  and  only  for 
contracts  based  upon:  (1)  A  debt 
obligation;  (2)  a  foreign  currency;  (3)  an 
interest  rate;  (4)  an  exempt  security  or 
index  thereof,  as  provided  in  section 
2(a)(l)(B)(v)  of  the  Act;  (5)  a  measure  of 
credit  risk  or  quality,  including 
instruments  knov^n  as  "total  return 
swaps,"  "credit  swaps"  or  "spread 
swaps";  (6)  an  occurrence  or 
contingency  beyond  the  control  of  the 
counterparties  to  the  transaction;  or  (7) 
cash-settled,  based  upon  an  economic  or 
commercial  index  or  measure  beyond 
the  control  of  the  counterparties  to  the 
transaction  and  not  based  upon  prices 
derived  frxim  trading  in  a  directly 


'A  transcript  of  the  AAC  meeting  is  also  included 
in  the  Commission's  comment  file  and  is  available 
on  the  Commission's  website. 
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corresponding  underlying  cash  market.* 
The  Commission  proposal  was  based 
upon  the  "view  that  these  commodities, 
when  traded  between  or  among  eligible 
participants  need  not  be  subject  to  the 
regulatory  scheme  of  the  Act.  Accord 
PWG  Report  at  17."  65  FR  at  38988. 

Many  commenters  strongly  supported 
this  new  exemption.  For  example,  the 
International  Swaps  and  Derivatives 
Association,  Inc.  (ISDA)  observed  that 
the  "clarifications  contained  in  the 
Exempt  MTEF  proposal  are  of  critical 
importance  to  ISDA  and  its  members." 
CL  21-37  at  4.  Reuters  Group  PLC 
(Reuters),  a  provider  and  developer  of 
"electronic  business-to-business 
transaction  communities,"  stated  that  in 
its  view,  "(tjhis  new  category  of  Exempt 
MTEF  provides  significant  legal 
certainty  to  new  electronic  marketplaces 
in  the  enumerated  derivatives."  CL  21- 
62  at  3.  A  group  of  commercial  and 
investment  banks  (Coeilition)  ^ 
commented  that  it  "strongly  supports 
the  Commission's  proposal,  and 
believes  that  the  proposal  represents  a 
very  important  initiative  both  to 
promote  legal  certainty  and  to  facilitate 
the  development  by  U.S.  market 
participants  of  electronic  trading 
systems  and  technologies  and  the 
expanded  use  of  clearing  facilities.  In 
addition,  proposed  part  36  would  *   *   * 
limit[]  the  ability  of  an  eligible 
participant  to  repudiate  unprofitable 
contracts  based  on  the  CEA.  The 
Coalition  strongly  supports  these 


provisions. 


'"CL  21-65  at  9.  An 


attorney  with  the  firm  of  Covington  & 
Burling  commented  that: 

Derivative  transactions  satisfying  these 
three  conditions  would  be  exempt  from 
virtually  all  CEA  regulation  *   *   *  and  either 
(1)  were  traded  on  a  multilateral  transaction 
execution  facility  (MTEF),  under  newly- 
proposed  part  36  of  the  Commission's 
regulations;  or  (2)  were  not  traded  on  an 
MTEF.  under  newly-revised  part  35  of  the 
Commission's  regulations.  Thus,  participants 
*   *   *  would  obtain  legal  certainty  about  the 
limited  scope  of  CEA  regulation  regardless  of 
whether  the  means  for  executing  transactions 
did  or  did  not  satisfy  the  technical  definition 
of  an  MTEF. 

It  is  our  understanding  that  several 
comments  have  been  filed  with  the 
Commission  that  seek  changes  to  the 


'  It  should  be  noted  that  the  instruments  eligible 
for  exemption  are  limited  by  operation  of  section 
2(a)(1)(B)  of  the  Act.  which  is  reserved  in  proposed 
§  36.3(a).  As  the  Commission  observed,  "(tlhe 
reservation,  and  application,  of  this  provision  is 
consistent  with  the  language  of  section  4(c)  of  the 
act  which  limits  the  Commission's  authority  to 
exempt  transactions  from  the  application  of  section 
2(a)(1)(B)  of  the  Act.  "  65  FRat  38988. 

'They  are:  Chase  Manhattan  Bank;  Citigroup. 
Inc.:  Credit  Suisse  First  Boston,  Inc.:  Goldman 
Sachs  &  Co.;  Merrill  Lynch  &  Co.,  Inc.:  and  Morgan 
Stanley  Dean  Witter  &  Co. 


proposed  regulations  in  ways  that 
conceivably  could  affect  the  legal  certainty 
described  above,  including  the  Commission's 
statement  supporting  such  legal  certainty.  We 
urge  the  Commission  not  to  make  any 
changes  that  would  affect  the 
interrelationship  between  the  MTEF 
exemption  and  the  bilateral  transactions 
exemption  in  a  manner  that  would  diminish 
the  legal  certainty  provided  to  eligible 
participants  trading  exempt  commodities. 

CL  21-63  at  2-3. 

A  number  of  the  comments  that 
generally  supported  proposed  part  36 
also  suggested  specific  modifications, 
relating  mainly  to  the  commodities 
which  were  proposed  to  be  eUgible  for 
the  part  36  exemption  and  the  proposed 
definition  of  MTEF.  These  issues,  along 
with  three  comments  opposing  the 
proposed  part  36  exemption  on  mainly 
jurisdictional  grounds,  are  discussed 
below. 

1.  Jurisdictional  Issues 

Three  commenters  objected  to  the  part 
36  exemption  on  jurisdictional  grounds. 
See,  CLs  21-28,  55  and  57.  One  of  the 
three,  JP  Morgan  Securities,  Inc.  (JP 
Morgan),  objected  generally  to  proposed 
part  36,  and  particularly  to  the  inclusion 
of  instruments  eligible  for  the 
exemption  that  are  "a  measure  of  credit 
risk  or  quality,  including  instruments 
known  as  'total  return  swaps,'  'credit 
swaps,'  or  'credit  spread  swaps,'"    • 
reasoning  that: 

An  Exempt  MTEF  is  to  be  subject  to  the 
anti-fraud  and  anti-manipulation  provisions 
of  the  Act,  as  well  as  to  whatever  future  rule 
the  Commission  may  enact  governing 
information  dissemination.  Therefore,  a 
proposed  "exemption"  from  the  CEA  has  the 
effect  of  extending  the  Commission's 
authority  to  facilities  that  may  trade 
products,  such  as  swaps,  which  are  not  the 
Commission's  to  regulate  under  the  terms  of 
the  Act  itself  A  self-effectuating 
"exemption"  in  this  instance  unintentionally 
becomes  the  reverse,  an  assertion  of  CFTC 
jurisdiction  over  non-futures  products. 

CL  21-55  at  4. 

However,  JP  Morgan's  conclusion  is 
erroneous.  As  explained  in  its  Notice  of 
Proposed  Rulemaking  (65  FR  at  38989), 
and  reiterated  herein,  the  Commission, 
by  providing  an  exemption  under  part 
36,  is  not  thereby  making  an  initial 
determination  that  any  particular 
instrument  which  may  be  trading  in 
reliance  on  the  exemption  is  or  is  not 
within  the  Commission's  jurisdiction. 
The  use  of  the  Commission's  section 
4(c)  exemptive  authority  in  this  context 
to  provide  legal  certainty  to  novel 
instruments  without  a  preliminary 
determination  by  the  Commission  of 
complex  jurisdictional  issues  is 
precisely  as  intended  by  the  Congress. 


When  Congress  adopted  section  4(c)  in 
1992,  the  Conferees  stated: 

The  conferees  do  not  intend  that  the 
exercise  of  exemptive  authority  by  the 
Commission  [under  Section  4(c)]  would 
require  any  determination  beforehand  that 
the  agreement,  instrument,  or  transaction  for 
which  an  exemption  is  sought  is  subject  to 
the  Act.  Rather,  this  provision  provides 
flexibility  for  the  Commission  to  provide 
legal  certainty  to  novel  instruments  where 
the  determination  as  to  jurisdiction  is  not 
straightforward.'" 

Moreover,  the  assertion  that  the 
Commission  through  this  exemption 
would  extend  provisions  of  the  Act  to 
instruments  or  persons  not  subject  to 
the  Act  misconstrues  the  nature  and  the 
scope  of  the  exemption.  As  proposed, 
nde  36.3(a)  provides  that  the  anti-fraud 
and  anti-manipulation  sections  of  the 
Act  "continue  to  apply  to  transactions 
and  persons  otherwise  subject  to  those 
provisions."  "  65  FR  at  38999.  Thus,  it 
is  clear  that  the  proposed  rules  do  not 
attempt  to  extend  application  of  the  Act 
to  any  transactions  not  already  subject 
to  the  Act.  12 

Proposed  rule  36.2(g)  requires  that  an 
exempt  MTEF  disseminate  trading 
volume,  price  ranges  and  other  trading 
data,  but  only  pursuant  to  a  Commission 
determination,  after  notice  and  an 
opportunity  for  a  hearing,  that  the 
facility  serves  as  a  significant  source  for 
the  discovery  of  prices.  That  procedure 
provides  the  facility  with  an 
opportunity  to  challenge  the  validity  of 
the  Commission's  authority  to  issue  and 
enforce  such  an  order  on  the  grounds 
that  the  instruments  being  traded  are 
not  subject  to  the  Act.^^  Nevertheless, 
the  Regulatory  Studies  Program  of  the 
Mercatus  Center  (Mercatus)  opined  that, 
even  though  "a  party  could  contest  the 
CFTC's  assertion  of  jurisdiction  *   *   *  it 
is  the  mere  assertion  of  regulatory 
jurisdiction  by  the  CFTC  that  in  the  past 
has  created  the  legal  uncertainties  that 
these  Proposals  attempt  to  address."  CL 
21-57  at  4. 

However,  proposed  rule  36.3(b),  the 
contract  non-repudiation  provision, 


'"H.R.  Rep.  No.  978, 102d  Cong.,  2d  Sess.  82-83 
(1992). 

"  See  also,  CL  21-57  at  4.  which  makes  the  same 
fundamental  error. 

'^  In  this  regard,  it  must  be  noted  that  sections 
6(c)  and  9(a)(2)  of  the  Act  prohibit  manipulation  of 
"the  market  price  of  any  commodity,  in  interstate 
commerce."  and  is  not  limited  in  application  to 
"contracts  of  sale  of  a  commodity  for  future 
delivery." 

'^For  example,  were  the  Chicago  Mercantile 
Exchange  (CME)  to  offer  trading  of  its  Eurodollar 
contract  through  an  exempt  MTEF.  the  rule 
provides  for  public  notice  and  an  opportunity  for 
public  comment  in  determining  that  the  market 
"serves  as  a  significant  source  for  the  discovery  of 
prices  for  an  underlying  commodity"  and  to  require 
that,  as  a  consequence,  it  disseminate  certain 
information  to  the  public.  See,  PWG  Report  at  19. 


further  removes  any  such  potential 
negative,  collateral  effects  on  other 
markets.  To  the  extent  that  part  36 
applies  to  transactions  traded  on  a 
facility,  the  contract  non-repudiation 
provision  also  applies,  reinforcing  the 
legal  certainty  and  validity  of  the 
transactions.  On  the  other  hand,  to  the 
extent  that  transactions  and  a  market  are 
outside  of  the  Commission's 
jurisdiction,  the  Act  and  Commission 
rules  (including  the  part  36  exemption) 
are  inapplicable,  and  hence  there  can  be 
no  legal  uncertainty  about  the  validity 
of  the  contracts  arising  from  the  Act  or 
Commission  rules  thereunder.  As  the 
Commission  explained  in  the  Notice  of 
Proposed  Rulemaking, 

the  Commission  is  not  making  a 
determination  that  any  market  that  is  eligible 
to  be  an  exempt  MTEF  under  the  proposed 
exemption  is  or  is  not  subject  to  the 
Commission's  jurisdiction  under  the  CEA. 
Moreover,  the  fact  that  one  market  may 
operate  as  an  exempt  MTEF  in  reliance  upon 
the  proposed  exemption  •  *  *  does  not 
imply  that  the  Commission  has  made  a 
determination  that  any  firm  or  entity  that 
operates  in  a  similar  manner  is  subject  to  the 
Commission's  jurisdiction  under  the  CEA. 

65  FR  at  38989  (footnote  omitted).  Thus, 
the  existence  and  application  to  any 
particular  market  of  the  part  36 
exemption  carries  no  negative  legal 
inference  or  uncertainty  for  any  other 
market. 

Nevertheless,  Mercatus  further  argues 
that  the  proposed  exemption  "raises  a 
whole  new  area  for  legal  uncertainty  in 
that  the  broad  definition  of  MTEF  in 
Proposed  Rule  36.1(b)  would  appear  to 
cover  auction  markets  such  as  eBay  and 
all  other  forms  of  B2B  trading  facilities, 
whether  electronic  or  not."  CL  21-57  at 
5.  Similarly,  an  attorney  with  the  firm 
of  Vinson  &  Elkins  argues  that, 
"multilateral  transaction  execution 
facilities — regardless  of  the  nature  of 
their  participants  or  the  nature  of  the 
economic  activity  being  undertaken  on 
those  facilities — must  agree  to  become 
regulated  by  the  CFTC."  CL  21-28  at  1. 
This  misconstrues  the  operation  and 
structure  of  the  part  36  exemption.  As 
noted  above,  the  exemption  in  part  36 
is  from  application  of  die  Act.  "To  the 
extent  that  the  Act  does  not  apply  to  a 
facility's  transactions,  the  regulatory 
framework  is  simply  inapplicable.  "Thus, 
so  long  as  a  facility  auctions 
instruments  outside  of  the 
Commission's  regulatory  jurisdiction 
under  the  Act,  these  exemptions 
therefrom  and  this  framework  would 
have  no  application  to  its  business. 

2.  Eligible  Commodities 

Some  commenters  have  suggested  that 
the  commodities  eligible  for  this 


exemption  should  differ  somewhat  from 
those  proposed  by  the  Commission. 
Specifically,  the  United  States 
Department  of  the  Treasury  (Treasury) 
recommended  that  government 
securities  should  be  ineligible  for 
trading  on  exempt  MTEFs.  Treasury 
noted  that  contracts  eligible  to  trade  on 
an  exempt  MTEF  would  have  included 
both  single  government  securities  and 
baskets  of  government  securities.  It 
further  noted  that  "[sjince  the 
introduction  of  futures  contracts  on 
government  securities  in  the  late  1970s, 
the  trading  of  these  instruments  on 
futures  exchanges  has  always  been 
subject  to  Commission  regulation,  and 
all  dealers  and  brokers  in  the  cash 
market  for  government  seciu-ities  have 
been  subject  to  regulation  since  the 
enactment  of  the  Government  Securities 
Act."  CL  21-50  at  2. 

As  the  Commission  explained  in  its 
Notice  of  Proposed  Rulemaking,  65  FR 
at  38988,  its  determination  of  which 
commodities  to  include  as  eligible  for 
exempt  MTEF  status  was  informed  by 
the  recommendations  of  the  PWG, 
including  its  recommendation  to 
exclude  from  the  Act  transactions  by 
eligible  participants  on  electronic 
trading  systems  in  commodities  other 
than  non-financial  commodities  with 
finite  supplies.  Treasury,  however,  has 
concluded  that,  for  futures  and  options 
on  government  securities,  a  higher  level 
of  regulation  than  trading  as  an  exempt 
MTEF  is  necessary  and  appropriate  in 
order  not  to  ""undermine  the  integrity  of 
the  government  securities  markets."  Id. 
As  Treasury  noted  in  its  comment  letter, 

[plrior  to  1986,  *   *   *  problems  with  these 
entities  (government  securities  brokers  and 
dealers]  led  to  the  passage  of  the  Government 
Securities  Act  of  1986,  which  was  amended 
in  1993  to  address  issues  related  to  auction 
irregularities,  short  squeezes,  and  unfair  sales 
practices*   *   *.  Allowing  government 
securities  futures  to  trade  on  exempt  MTEFs. 
where  they  would  not  be  subject  to  the 
Government  Securities  Act  or  any  other 
regulatory  framework  designed  to  address 
potential  problems,  could  undermine  the 
integrity  of  the  government  securities 
markets. 

|T]here  have  been  a  number  of  attempts  to 
manipulate  individual  securities  within  the 
broader  market.  Additionally,  fraud  and 
mistreatment  of  customers  has  in  the  past 
also  been  a  concern  in  the  government 
securities  market. 

Id. 

In  deference  to  Treasury's  expressed 
concern  that  a  higher  level  of  regulation 
is  necessary  than  provided  at  the 
exempt  MTEF  level,  the  final  rules 
adopted  by  the  Commission  do  not 
include  government  sectulties  as 
eligible  for  trading  on  exempt  MTEFs. 
Specifically,  the  Commission  has 


removed  the  reference  to  exempt 
securities  and  indexes  thereof 
previously  included  in  proposed  rule 
36.2(bH4)  and  has  amended  final  rule 
36.2(b)(1)  to  make  clear  that  eligible 
debt  instruments  do  not  include  such 
exempt  securities. 

In  contrast  to  Treasury's 
recommendation  to  delete  government 
securities  from  the  list  of  eligible 
commodities,  several  commenters  with 
energy-related  businesses  suggested  that 
energy-related  products  be  added  to  the 
list  of  commodities  eligible  to  trade  on 
exempt  MTEFs.  See  CLs  21-34,  37,  38, 
43.  Merrill  Lynch  Co.,  Inc.  (Merrill 
Lynch),  for  example,  opined  that  "over- 
the-counter  bilateral  trading  in  energy 
products  between  commercial  entities 
has  been  exempted  *   *   •  since  1993 

*  *  *  and  that  no  pattern  of  abuses  or 
irregularities  has  been  identified."  CL 
21-38  at  9.  It  further  reasoned  that, 
"electricity  trading  remains  subject  to 
oversight  by  the  FERC  and  the  states, 
including  licensing  standards  for  market 
participants,  reporting  requirements, 
and  enJForcement  authority  to  remedy 
any  problems  that  may  arise."  Id.  at  12. 
Merrill  Lynch  also  noted  that  action  has 
been  taken  by  the  FERC, 

to  promote  open  access  to  transmission  grids 
for  natural  gas.  *    *   *  Similarly,  many  stale 
legislatures  and  public  utility  commissions 

*  *   *  have  adopt[ed]  rules  to  facilitate  or 
require  the  unbundling  of  gas  distribution 
from  production  and  supply.  [A) 
standardized  form  of  contract  is  in 
widespread  use  in  the  natural  gas  market. 
Given  this  statutory  background,  it  would  be 
inconsistent  with  the  intent  of  Congress  and 
actions  taken  by  the  FERC  for  the 
Commission  to  impose  additional  regulation 
on  natural  gas  trading. 

Id.  at  13. 

However,  the  Commission  does  not 
require  that  cash  markets,  such  as  those 
described  above,  come  within  the 
regulatory  framework.'*  Centralized 
markets  to  trade  spot  and  forward 
agricultural  commodities  have  long 
existed  outside  of  the  regulatory  scheme 
that  applies  to  futures  and  option 
markets.  The  Act,  and  the  regulatory 
framework  thereunder,  apply  to  markets 
that  trade  futures  or  option  contracts  on 
such  underlying  commodities. 
Accordingly,  there  is  no  inconsistency 
between  the  Commission's  regulation  of 
futures  markets  and  regulation  of  the 
underlying  cash  markets  by  other 
regulators,  such  as  the  FERC  or  the 
states.  To  the  contrary,  the  Commission 
in  its  oversight  of  the  futures  and  option 


>«  See,  CFTC  Staff  Letter  No.  99-67,  (Current 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1  27.970 
(Dec.  16.  1999).  relating  to  a  market  established  by 
the  legislature  of  California  for  the  trading  of 

electririty. 
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markets  coordinates  and  cooperates 
with  the  regulators  of  related  underlying 
cash  markets. 

Moreover,  although  some  commenters 
expressed  the  view  that  energy  products 
under  the  regulatory  framework  should 
be  eligible  to  trade  on  exempt  MTEFs 
based  on  the  sophistication  of  traders  in 
the  market, '5  eligibility  for  exempt 
MTEF  treatment  must  also  be  premised 
upon  a  finding  that  the  likelihood  of 
manipulation  is  sufficiently  low  that 
regulation  is  not  required.  That  case  has 
not  yet  been  made.  Existing  derivative 
contracts  involving  energy  commodities 
typically  are  based  on  physical  delivery 
within  a  relatively  narrow  geographic 
area.  Delivery  under  these  contracts  can 
be  subject  to  physical  constraints,  e.g., 
pipeline  congestion,  transmission 
congestion  in  the  case  of  electricity, 
weather  or  natural  disaster  related 
events,  concentration  of  ownership  of 
transmission,  pipeline  or  storage  and 
production  capacity.  Although  the  total 
supplies  of  a  broadly  defined  energy 
commodity  may  be  large  if  viewed  on  a 
global  basis,  only  a  small  subset  of  that 
total  supply  typically  would  be 
available  for  delivery  on  a  derivatives 
contract.  As  the  New  York  Mercantile 
Exchange  (NfYMEX)  pointed  out  in  its 
comment, 

[tjhe  President's  Working  Group  drew  a 
distinction  in  its  report  that  limited 
exclusion  from  CFTC  regulatory  authority  to 
financial  derivatives.  The  Working  Group's 
reasoning,  in  part,  was  that  financial 
derivatives  had  "virtually  inexhaustible 
supplies"  and  that  dealers  in  the  swaps 
markets,  *   *   *  were  subject  to  other  forms  of 
regulatory  oversight.  That  is  not  the  case  with 
many  participants  in  the  OTC  energy 
derivative  marketplace.  Because  the 
President's  Working  Group  focused  prlmeirily 
upon  financial  derivatives  in  its  report,  one 
may  reasonably  conclude  at  this  time  that  the 
case  has  yet  to  be  made  that  such  wholesale 
exemption  from  CFTC  regulation  for  energy 
derivatives  would  serve  the  public  interest. 

CL  21-47  at  3.  In  agreement,  Wilhams 
Energy  Marketing  and  Trading 
Company,  a  company  engaged  in  energy 
marketing  and  trading  and  risk 
management  activities,  noted  that  it 
"supports  the  Commission'*  proposal  to 
exempt  from  regulation  those  *   *   * 
MTEFs  meeting  the  conditions  specified 
in  the  proposed  rule,"  and  it  urged  the 
"Commission  to  stay  the  course  of 
establishing  the  basic  parameters  for  its 
new  regulatory  framework."  CL  21-25  at 
3,4. 

As  proposed,  the  final  rules  do  not 
make  energy-related  commodities 


eligible  for  trading  on  exempt  MTEF 
markets  at  this  time.i^  The  Conunission 
is  making  this  determination  based 
upon  its  surveillance  experience  of 
designated  contract  markets  on  energy- 
related  products  and  upon  careful 
consideration  of  the  comments.  In 
making  this  determination,  the 
Commission  is  not  foreclosing  generally 
any  subsequent  reconsideration  of  the 
issue.  Moreover,  the  Commission 
proposed  to  permit  individual  markets, 
including  those  offering  energy-related 
products,  to  petition  the  Commission  for 
exemption  under  the  provisions  of  part 
36.  As  proposed,  rule  36.2(h) 
specifically  provides  that  "any  person 
or  entity  may  apply  to  the  Commission 
for  exemption  for  other  arrangements  or 
facilities,  on  such  terms  and  conditions 
as  the  Commission  deems  appropriate, 
including  but  not  limited  to,  the 
applicability  of  other  regulatory 
regimes."  65  FR  at  38999.  The  New 
York  Independent  System  Operator 
(NYISO)  in  its  conunent  supported 
inclusion  of  this  provision,  stating  that, 

lilrrespective  of  whether  the  automatic 
exemption  criteria  are  modified.  NYISO 
supports  the  Inclusion  of  a  provision 
permitting  the  Commission  authority  to  grant 
individual  petitions  for  Exempt  MTEF  status 
*   *   *.  This  type  of  flexibility  is,  we  believe, 
necessary  to  accommodate  markets  with 
which  the  Commission  may  not  as  yet  be 
familiar  as  well  as  changing  markets. 

CL  21-61  at  7. 

The  Conunission  agrees  that 
flexibility  to  address  new  and  changing 
markets  is  both  necessary  and 
appropriate  and  is  adopting  proposed 
rule  36.2(h)  as  final.'^  As  with  other 
such  general  exemptive  provisions,  the 
rule  does  not  limit  the  grounds  on 
which  such  an  exemption  may  be 
granted.  Compare,  17  CFR  32.4(b)  and 
35.2(d).  However,  those  petitioning  for 
exemption  should  be  guided  by  the 
overall  principles  underljdng  the 
framework,  that 

the  level  of  oversight  applied  to  exchanges  or 
trading  facilities  *   *   *  be  based  on  the 


"  See,  commenl  letter  from  the  California  Power 
Exchange,  an  exchange  offering  physical  delivery 
cash  forward  markets  for  the  purchase  and  sale  of 
electricity  tietween  commercial  parties.  CL  21-34  at 
3. 


'"Of  course,  the  framework  does  not  preclude  the 
trading  of  such  contracts  altogether.  Under  the 
framework,  contracts  for  these  commodities  may 
trade  on  an  institutional-participant  DTF  based  on 
a  case-by-case  determination  by  the  Coimnission, 
on  a  commercial-participant  DTF  or  on  an  RFE. 

"  ISDA  suggests  including  a  "category  of  eligible 
commodities  *   *   •  that  over  time  become  traded  in 
sufficient  volume  so  as  to  be  highly  unlikely  to  he 
susceptible  to  manipulation."  CL  21-37  at  4.  The 
Commission  is  of  the  view  that  the  petition 
procedure  provided  in  part  36  would  in  feet 
provide  it  with  the  type  of  flexibility  to  respond  to 
market  developments  that  ISOA  advocates.  The 
Coalition  recommended  that  this  authority  be 
delegated  by  the  Commission  to  the  Director  of  the 
Division  of  Economic  Analysis.  CL  21-65  at  10.  The 
Commission  is  of  the  view  that  these 
determinations  should  not  l>e  delegated  at  this  time. 


nature  of  participants  allowed  to  trade  on  the 
facility  and  certain  characteristics  of  the 
commodities  being  traded.  In  general,  where 
access  to  an  exchange  or  facility  is  restricted 
to  more  sophisticated  traders  or  commercial 
participants,  or  where  the  nature  of  the 
commodity  being  traded  poses  a  relatively 
low  susceptibility  to  manipulation, 
regulatory  oversight  would  be  set  at  a  lower 
level,  reflecting  the  reduced  need  to  monitor 
closely  such  markets. 

65  FR  at  38988.  The  commodities  that 
are  eligible  for  exempt  MTEF  status 
enjoy  nearly  inexhaustible  deliverable 
supplies  or  are  otherwise  not  subject  to 
limitation.  Petitions  for  inclusion  of 
additional  commodities  should  be  for 
commodities  of  a  similar  nature.  In 
addition,  petitioners  should  consider 
addressing  the  sufficiency  and 
applicability  of  other  regulatory 
schemes. 

Proposed  rule  36.2(b)(5)  would  make 
eligible  for  exemption  contracts, 
agreements  or  transactions  which  are  "a 
measure  of  credit  risk  or  quality, 
including  instruments  known  as  'total 
return  swaps,'  'credit  swaps,'  or  'spread 
swaps.'  "  JP  Morgan  objected  to  their 
proposed  eligibility  on  the  grounds  that: 

Itjhe  named  swaps  are  commonly  based 
upon  the  price  of  corporate  equities  or,  in  the 
case  of  credit  swaps,  corporate  debt,  which 
is  represented  by  a  non-exempt  security.  The 
Commission  is  given  authority  under  4(c)  to 
exempt  futures  contracts.  But  if  these 
particular  swaps  are  futures,  they  cannot  be 
exempted  because  they  would  nm  afoul  of 
the  Shad-)ohnson  Accord,  which  bans 
futures  on  non-exempt  securities  prices 
(except  for  indexes  which  have  cleared  a 
lengthy  regulatory  approval  process).  The 
part  36  exemption  will  be  of  no  use  because 
it  specifically  does  not  exempt  such 
transactions  fitjm  the  Shad-)ohnson  Accord. 
So  if  the  Commission  has  authority  to  exempt 
these  transactions  (which  would  only  be  the 
case  if  they  are  futures),  it  cannot  do  so 
(because  the  Shad-Johnson  Accord  prohibits 
such  futures). 

CL  21-55  at  4. 

However,  "total  return  swaps," 
include  a  greater  variety  of  instruments 
than  just  swaps  on  corporate  equities  or 
debt,  which  as  JP  Morgan  correctly 
recognizes,  are  not  exempt  imder  part 
36.  Proposed  rule  36.2(b)  also  includes 
instruments  that  are  not  the  subject  of 
the  prohibitions  of  the  Shad-Johnson 
Accord.  18  Specifically,  for  example. 
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'«  Moreover,  the  specific  named  types  of 
instruments  such  as  "total  return  swaps"  in  the 
clause  beginning  with  the  word  "including"  modify 
the  more  general  description  "a  measure  of  credit 
risk  or  quality."  Thus  "total  return  swaps,"  a  term 
which  may  include  many  different  types  of 
instruments,  are  included  under  this  prong  of  the 
exemption  only  insofar  as  they  are  also  "a  measure 
of  credit  risk  or  quality."  Of  course,  as  noted  in  the 
Notice  of  proposed  Rulemaking  and  reiterated 
aliove,  nothing  in  these  rules  would  affect  the 


"total  return  swap"  edso  describes  an 
agreement  whereby  one  party  agrees  to 
pay  the  total  return  on  a  loan  portfolio 
to  its  counterparty  in  exchange  for  semi- 
annual payments  based  on  a  floating 
interest  rate.  It  is  this  type  of  contract, 
transaction  or  agreement,  traded  among 
eligible  participants,  that  is  exempt 
under  rule  36.2(b)(5),  which  the 
Commission  is  adopting  as  proposed.'^ 
Proposed  rule  36.2(b)(7)  provides  that 
cash-settled  contracts  on  any  economic 
or  commercial  index  or  measure  beyond 
the  control  of  the  counterparties  and  not 
based  upon  prices  derived  from  trading 
in  a  directly  corresponding  underlying 
cash  market  are  eligible  to  trade  on  an 
exempt  MTEF.  The  Board  of  Trade  of 
the  City  of  Chicago  (CBT)  suggested  that 
proposed  rule  36.2(b)(7)  be  modified  so 
that  it  is  not  limited  to  economic  or 
commercial  indexes  not  based  upon 
prices  derived  from  trading  in  a  directly 
corresponding  cash  market.  It  argued 
that  the  requirement  that  the  index  or 
measure  be  beyond  the  control  of  the 
coimterparties  is  alone  sufficient  to 
protect  against  manipulation.  CL  21-36 
at  3.  However,  the  Commission  believes 
that  both  requirements  must  be  met  to 
qualify  for  the  exemption.  Basing  the 
cash  settlement  price  of  a  futures 
contract  on  prices  derived  from  trading 
on  an  underlying  cash  market 
necessarily  raises  issues  regarding  the 
potential  ability  and  incentives  of 
traders  in  one  market  to  affect  pricing  in 
the  other  market,  ^o  The  Commission,  by 
adopting  the  rule  as  proposed,  intends 
to  make  eligible  for  this  broad 
exemption  only  those  MTEFs  ob  which 
the  contract's  setdement  price  is 
objectively  determined  based  upon 
prices  that  are  "an  objective 
measurement  of  an  economic  or 


continued  applicability  of  any  existing  Commission 
exemptions,  policy  statements  or  interpretations  to 
such  "total  return  swaps,"  or  to  any  other 
instrument.  Moreover,  the  non-repudiation 
provision  of  rule  35.3(c)  that  the  Commission  is 
adopting  in  a  companion  release  would  also  apply 
to  such  instruments. 

'*The  rule,  as  proposed,  referenced  "spread 
swaps  '  rather  than  "credit  spread  swaps,"  which 
were  referenced  correctly  in  the  preamble  at  page 
38988.  The  final  rule  corrects  this  typographic 
error. 

2° This  is  in  contrast  to  proposed  36.2(b)(6)  which 
applies  to  "an  occxurence,  extent  of  an  occurrence 
or  contingency  beyond  the  control  of  the 
counterparties  to  the  transaction."  As  the 
Commission  explained,  this  category  is  intended  to 
include  contracts: 

l>ased  upon  the  outcome  of  a  contingency,  such 
as  a  recurring  or  nonrecurring  event,  a  specific 
incident,  a  natural  phenomenon  or  the 
unambiguous  results  of  some  other  condition  that 
gives  rise  to  a  bedgeable  risk. 

65  FR  at  38989.  The  Commission  does  not 
anticipate  that  the  settlement  price  of  such 
contracts  could  be  derived  from  trading  in  a  directly 
related  cash  market  and  has  therefore  not  included 
that  as  a  criterion. 


commercial  index."  65  FR  at  38989.  As 
the  Commission  made  clear,  the 
exemption, 

is  not  intended  to  include  contracts  based 
upon  a  cash-settlement  price  determined 
through  cash-market  trading  of  any  physical 
commodity  or  financial  instrument.  *   *   * 
Finally,  included  in  this  category  are 
contracts  based  on  an  objectively  determined 
index  value  or  measure  of  an  economic  or 
commercial  index  reflecting  broad 
characteristics  of  the  economy  as  a  whole,  or 
portions  thereof,  or  material  segments  of 
commercial  activity. 

Id.  The  Notice  of  Proposed  Rulemaking 
noted  that  the  consumer  price  index  or 
the  gross  domestic  product,  insurance 
data,  bankruptcy  rates,  real  estate  rental 
indexes,  measures  of  physical 
production  or  sales  amounts  such  as 
housing  starts  or  auto  sales  or  crop 
yields  are  examples  of  contracts  falling 
within  this  category.^' 

3.  Definition  of  MTEF 

Several  comments  raised  issues 
relating  to  the  proposed  definition  of 
MTEF.  The  Commission  proposed  in 
rule  36.1(b)  to  define  "MTEF"  as  "an 
electronic  or  non-electronic  market  or 
similar  facility  through  which  persons, 
for  their  '~'wn  accoiuits  or  for  the 
accounts  of  others,  enter  into,  agree  to 
enter  into  or  execute  binding 
transactions  by  accepting  bids  or  offers 
made  by  one  person  that  are  open  to 
multiple  persons  conducting  business 
through  such  market  or  similar  facility." 
65  FR  at  38999.  As  explained  in  the 
Notice  of  Proposed  Rtilemaking, 

(tJhe  definition  as  proposed  does  not,  and  is 
not  intended  to,  "preclude  participants  from 
engaging  in  privately  negotiated  bilateral 
transactions,  even  where  these  participants 
use  computer  or  other  electronic  facilities, 
such  as  "broker  screens,"  to  communicate 
simultaneously  with  other  participants  so 
long  as  they  do  not  use  such  systems  to  enter 
orders  to  execute  transactions."  Accordingly, 
the  definition  makes  clear  that  it  does  not 
include  facilities  merely  used  as  a  means  of 
communicating  bids  or  offers  nor  does  it 
include  markets  in  which  a  single  market 
maker  offers  to  enter  into  bilateral 
transactions  with  multiple  coimterparties 
who  may  npt  transact  with  each  other. 

Id.  at  38989  (citation  omitted). 

Several  commenters  recommended 
that  the  definition  of  MTEF  exclude 
trading  systems  that  include  a  credit 
screen.  CL  21-21  at  6;  CL  21-37  at  4. 
One  commenter,  DNI  Holdings, 
reasoned  that  "this  credit  emphasis  has 


*'  The  Commission  provided  specific  examples 
for  each  categor>'  of  commodities  eligible  to  trade 
on  an  exempt  MifcF  under  proposed  rule  36. 2(b). 
65  FR  at  38988-89.  Except  for  exempt  sectirities, 
which  are  being  deleted  from  eligibility  in  the  final 
rules,  each  of  those  examples  is  incorporated  herein 
by  reference. 


always  been  a  characteristic  of  swaps 
transactions,  but  has  never  been  a 
characteristic  of  the  futures  exchanges." 
CL  21-21  at  5-6.  However,  in  a 
companion  notice  of  final  rulemaking 
published  in  this  edition  of  the  Federal 
Register,  the  Commission,  consistent 
with  the  amendment  of  part  35  to 
permit  bilateral  contracts,  transactions 
or  agreements  to  be  cleared,  is  deleting 
individualized  creditworthiness 
determinations  as  a  condition  for 
meeting  its  part  35  exemption  for 
bilateral  transactions. 

Moreover,  as  technology  increases  the 
availability  of  electronic  credit  screens 
or  filters,  their  use  has  become  common 
in  both  multilateral  and  bilateral 
environments.  As  NYMEX  notes  in 
commenting  on  a  different  provision, 
which  applies  to  multilateral  trading 
facilities. 

this  provision  would  appear  to  be  premised 
upon  the  notion  that  the  credit  checking  and 
position  limit  functionality  would  reside 
only  within  the  FCM's  internal  systems 
*   *   *.  However,  *   •   ♦  certain  trading 
systems,  such  as  NYMEX's  NYMEX 
ACCESS"  electronic  trading  system 
maintains  the  credit  checking  functionality 
as  a  component  of  the  host  computer. 
Cleeuing  Members  may  enter  inputs  into  the 
system  to  set  specific  limits  per  customer. 

CL  21^7  at  8. 

Finally,  the  exemptions  in  part  35  and 
part  36,  when  taken  together,  exempt 
derivative  instruments  from  regulation 
under  the  Act  whether  or  not  they  are 
traded  on  an  MTEF  if:  (1)  They  are 
traded  among  or  between  eligible 
coimterparties;  (2)  they  are  based  on  the 
underlying  commodities,  instnunents  or 
measures  listed  in  part  36;  and  (3)  they 
are,  if  cleared,  cleared  by  an  authorized 
clearing  organization.  As  correcdy 
observed  in  a  comment  referenced 
above,  "participants  in  transactions  that 
satisfy  these  three  conditions  would 
obtain  legal  certainty  about  the  Umited 
scope  of  CEA  regidation  regardless  of 
whether  the  means  for  executing 
transactions  did  or  did  not  satisfy  the 
technical  definition  of  an  MTEF."  CL 
21-63  at  2.  In  light  of  the  availabiUty  of 
the  same  degree  of  exemptive  relief 
under  either  part  35  or  part  36  for  the 
specified  conunodities,  the  deletion  of 
creditworthiness  as  a  condition  for 
exemption  imder  part  35,  and  the  use  of 
credit  screens  and  filters  in  both 
bilateral  and  multilateral  environments, 
the  final  rule  does  not  include  such  an 
exclusion. 

The  CBT  suggested  that  the  exclusion  • 
from  the  proposed  MTEF  definition  in 
rule  36.1(b)(3)  for  "any  facility  on  which 
only  a  single  firm  may  participate  as 
market  maker  and  participants  other 
than  the  market  maker  may  not  accept 
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bids  or  offers  of  other  non-market  maker 
participants"  should  be  deleted.  It 
reasons  that  "the  Commission's 
approach  could  be  read  to  allow  a 
futures  exchange  *  *  *  to  decide  to  use 
a  single  market-maker  or  specialist 
system,  like  many  securities  exchanges, 
and  avoid  being  considered  to  be  an 
MTEF."  CL  21-36  at  4.  However,  under 
the  proposed  exclusion  there  can  be  but 
one  counterparty  to  all  market 
participants.  That  is  quite  different  from 
using  one  or  more  specialists  in  a 
multilateral  trading  setting.  In  that 
structure,  the  bids  and  offers  of  non- 
specialists  are  permitted  to  interact  with 
each  other.  The  Commission  believes 
that  this  is  a  valid  and  logical 
distinction  between  bilateral  and 
multilateral  trading  structiu-es  and  is 
adopting  the  proposed  language  as  Bnal. 
The  CBT  also  questioned  whether  the 
definition  of  MTEF  in  proposed  rule 
36.1(b)  would  affect  the  Commission's 
view  of  the  scope  of  the  Treasury 
Amendment  exclusion  in  section 
2(a)(l)(A)(ii)  of  the  Act.  CL  21-36-^.  As 
the  Conunission  stated  in  the  Notice  of 
Proposed  Rulemaking, 

the  definition  of  MTEF  in  proposed  §  36.1(b) 
applies  only  to  these  rules  in  which  it  is 
cited.  It  is  not  intended  to  modify,  alter, 
amend  or  interpret  any  other  provision  of  the 
Act  orthe  Commission's  rules.  For  example, 
the  proposed  §  36.1(b)  definition  of  MTEF 
does  not  affect  the  meaning  or  application  of 
the  statutory  term,  "board  of  trade."  7  U.S.C. 
la(l).  Thus,  the  scope  and  application  of  the 
statutory  exclusion  in  section  2(a)(l)(A)(ii)  of 
the  Act,  popularly  known  as  the  "Treasury 
Amendment,"  which  depends  in  part  on  ihe 
meaning  of  "board  of  trade,"  is  in  no  way 
affected  by  the  Commission's  proposed 
adoption  of  a  definition  of  MTEF  under 
§  36.1(b)  for  purposes  of  the  exemptions  in 
part  35  and  part  36  of  its  rules. 

65  FR  at  38989.22 

Finally,  commenters  suggested  a 
nimiber  of  technical  modifications  to 
the  rules.  The  CBT  suggested  that  the 
Commission  modify  the  final  rules  to 
clarify  that  it  is  the  participant  to  whom 
notice  is  provided  under  proposed  rule 
36.2(f)(1)  and  that  the  separate  trading 


*^The  CBT  raises  the  concern  whether  the  Act's 
Treasury  Amendment  exclusion  would  continue  to 
apply  to  an  exempt  MTEF  without  an  explicit 
reservation  in  the  rules  of  that  provision  of  the 
statute.  CL  21-36  at  4.  As  the  Commission 
explained  in  the  Notice  of  Proposed  Rulemaking 
and  reiterated  herein,  "the  scope  and  application  of 
the  statutory  exclusion  in  section  2(a)(l)(A)(ii)  of 
the  Act  *   *   *  is  in  no  way  affected"  by  this 
regulatory  exemption.  Thus,  the  determination  of 
whether  or  not  a  person  or  facility  is  a  "board  of 
trade"  for  purposes  of  the  Act,  generally,  and  the 
Treasury  Amendment,  specifically,  should  be  made 
without  reference  to  the  definition  of  "multilateral 
transaction  execution  facility"  under  rule  36.1(b). 
which  operates  in  the  context  of  exemptions  for 
markets  to  which  access  is  limited  to  eligible 
participants. 


location  (or  pit)  required  for  trading  on 
exempt  MTEFs  under  proposed  rule 
36.2(f)(2)  may  nevertheless  adjoin  the 
location  wherein  Commission- 
recognized  markets  are  traded.  CL  21-36 
at  5.  The  Commission  agrees  with  these 
suggestions  and  is  modifying  the  final 
rules  accordingly.  In  addition,  the 
Minneapolis  Grain  Exchange  (MGE),  CL 
21-24  at  4,  suggested  that  the 
Commission  modify  proposed  rule 
36.2(e)'s  requirement  that  an  exempt 
MTEF  be  legally  separate  from 
Commission-recognized  markets.  Upon 
further  consideration  of  the  issue,  and 
based  upon  the  fact  that  many  of  the 
exchanges  historically  overseen  by  the 
Conunission  have  housed  both 
designated  contract  markets  and 
markets  for  trading  spot  or  forward 
contracts  without  adverse  consequence, 
the  Commission  is  deleting  that 
requirement  fi-om  the  final  rules. 

B.  Derivatives  Transaction  Facilities. 

The  Commission  also  proposed  a  new 
exemptive  category,  "Derivatives 
Transaction  Facilities,"  which  provides 
for  an  intermediate  level  of  regulation. 
This  intermediate  level  of  regulation 
was  proposed  to  be  available  for  two 
separate  types  of  markets.  Although 
many  of  the  proposed  rules  are  common 
to  both  types  of  markets,  some  of  the 
proposed  rules  were  tailored  to  apply  to 
one  or  the  other  market. 

The  first  type  of  DTF  proposed  by  the 
Commission  was  for  (primarily) 
"eligible-participants. "23  Under  the 
provisions  of  proposed  part  37,  these 
markets  or  similar  facilities,  including 
the  current  boards  of  trades,  would  be 
eligible  to  become  a  DTF  regardless  of 
the  method  of  transmitting  bids  and 
offers  or  matching  system  used,  either 
on  a  case-by-case  determination  or  if  the 
contracts  traded  were  on  the  list  of 
commodities  eligible  to  trade  as  an 
exempt  MTEF.24  The  Commission 
proposed  that  such  "eligible  participant 
DTFs"  would  have  the  choice  of 
whether  or  not  to  permit  access  to  the 
market  by  non-eligible  traders.  If  they 


"  In  a  companion  notice  of  final  rulemaking 
published  in  this  edition  of  the  Federal  Register 
entitled  "Rules  Relating  to  Intermediaries  of 
Commodity  Interest  Transactions,"  the  term 
"institutional  customer"  is  used  rather  than 
"eligible  participant."  These  terms  can  be  used 
Interchangeably. 

^*  The  Commission  also  expects,  however,  on  a 
case-by-case  basis,  that  the  surveillance  history  and 
the  self-regulatory  undertakings  of  a  particular 
exchange  or  facility  could  make  it  possible  to 
include  a  specific  contract  traded  on  that  facility 
within  the  DTF  category  even  if  the  underlying 
commodity  does  not  meet  the  general  eligibility 
criteria.  An  exchange  or  facility  seeking  a  case-by- 
case  determination  would  t>e  recognized  as  a  DTF 
for  that  contract  or  contracts  only  upon  CFTC 
approval. 


did  permit  access  to  non-eligible 
traders,  a  number  of  additional 
requirements  were  proposed  to  apply, 
including  enhanced  disclosiu-e  and 
higher  net  capital  requirements  for  the 
carrying  FCM.^s 

The  Commission  proposed  a  second 
type  of  DTF  under  proposed  part  37  for 
facilities  that  restricted  participation  to 
"eligible  commercial  participants."  This 
type  of  "commercial-participant  DTF" 
would  be  eligible  to  trade  contracts  on 
all  commodities  other  than  those 
domestic  agricultiual  commodities 
enmnerated  in  section  la(3)  of  the  Act,2fi 
any  securities  or  indices  thereof  subject 
to  section  2(a)(l)(B)(ii)  of  the  Act  or  any 
exempt  securities  or  indices  thereof 
included  in  section  2(a)(l)(B)(v)  of  the 
Act.  This  type  of  eligible  commercials- 
only  market  structure  lessens  many  of 
the  regulatory  concerns  regarding 
manipulation  ordinarily  present  with 
contracts  for  tangible  commodities  and 
the  regulations  that  are  applicable  to 
them  have  been  tailored  to  this  specific 
type  of  market.27 

Although  a  few  commenters  objected 
to  the  DTF  rules  on  jurisdictional 
grounds,  many  more  commenters 
supported  the  concept  of  providing  for 
an  intermediate  level  of  regulation. 
These  commenters  included  both  those 
interested  in  the  eligible-participant 
DTF  as  well  as  those  interested  in  the 
commercial-participant  DTF.  For 
example,  Cargill  stated  that  the  "three- 
tier  system  seems  to  provide  adequate 
regulation  for  a  wide  range  of  financial 
products  and  market  participants 
depending  on  the  relative  sophistication 
of  the  participants."  CL  21-49  at  2.  The 
Coalition  stated  that  it  supports  the 
Commission's  efforts  to  create  an 
intermediate  category  of  regulated 
trading  facility  subject  to  less  regulation 
than  an  RFE  and  more  regulation  than 
an  exempt  MTEF.  The  Coalition  went 
on  to  say  that  the  tiered  approach 
recognizes  that  there  is  a  wide  range  of 


"  Amendments  to  the  Commission's  rules 
governing  intermediaries  are  published  today  in  a 
separate  release  in  this  edition  of  the  Federal 
Register.  Although  those  amendments  apply  to  all 
categories  of  intermediaries  irrespective  of  where 
they  choose  to  transact  business,  certain  proposals 
differentiate  between  intermediation  on  various 
types  of  markets  and  for  different  types  of 
customers. 

26  They  are  wheat,  cotton,  rice,  com,  oats,  barley, 
rye,  flaxseed,  grain  sorghums,  mill  feeds,  butter, 
eggs,  potatoes,  wool,  wool  tops,  fats  and  oils, 
cottonseed  meal,  cottonseed,  peanuts,  soybeans, 
soybean  meal,  livestock,  livestock  products,  and 
frozen  concentrated  orange  juice. 

^^  Many  of  these  trading  facilities  are  expected  to 
replicate  electronically  various  aspects  of  today's 
commercial  markets,  including  trading  exclusively 
between  principals,  and  direct  negotiation  and 
documentation  of  trades.  In  addition,  these  facilities 
often  do  not  provide  clearing  arrangements  for 
contracts. 


types  of  markets,  trading  systems  and 
market  participants,  and  that  it  will 
facilitate  market  innovation.  CL  21-65 
at  16.  The  Association  for  Investment 
Management  and  Research  (AIMR) 
opined  that  the  tiered  approach  to 
regulation  recognizes  different 
operational  profiles  and  risks  inherent 
to  individual  participants.  CL  21-64  at 
3. 

Commenters  also  suggested  that  the 
Commission  reconsider  various  specific 
aspects  of  the  rules  as  proposed.  "These 
suggestions  clustered  aroiuid  how 
various  commodities,  including  in 
particular,  domestic  agricultiuul 
commodities,  should  fit  within  the 
framework,  how  eligible  participants 
should  be  defined,  under  what 
conditions  non-eligible  participants 
should  have  access,  how  the  core 
principles  should  be  enforced  and  what 
further  tailoring  might  be  appropriate 
for  regulating  commercial-participant 
DTFs.  Each  of  these  issues  is  discussed 
in  greater  detail  below. 

1.  Jurisdictional  Issues. 

Although  contracts,  agreements  or 
transactions  traded  on  a  DTF  would  be 
exempt  fi-om  many  of  the  Act's 
provisions  and  Commission 
regulations,28  the  exemption  is 
contingent  upon  compliance  with  the 
conditions  set  forth  in  part  37.  A  market 
that  applies  to  the  Commission  for 
recognition,  and  is  so  recognized  by  the 
Commission,  is  bound  to  comply  with 
applicable  provisions  of  the  Act  and 
Commission  rules  as  a  condition  of  this 
exemption. 

Notwithstanding  the  requirement  that 
a  market  or  facility  must  apply  to  the 
Commission  for  recognition  in  order  for 
the  part  37  exemption  to  pertain, 
Mercatus  questioned  how  commercial 
markets  for  physical  commodities 
would  be  treated  in  this  regime,  and 
suggested  that  the  Commission  provide 
further  guidance  on  the  reach  of  the 
proposed  part  37  in  this  area.  CL  21-57 
at  6.  As.the  Commission  noted  in 
proposing  part  37  (65  FR  at  38989),  and 
reiterates  here,  in  exercising  its  section 
4(c)  exemptive  authority  to  date,  the 
Commission  has  not  made  a 
determination  that  the  transactions 
being  exempted  were,  or  were  not, 
siibject  to  the  Commission's  jurisdiction 
under  the  CEA.29  Rather,  the 


Commission  has  exercised  its  section 
4(c)  authority  to  provide  legal  certainty 
for  instruments  that  may  be  within  its 
jurisdiction.  However,  the  Commission 
will  not  entertain  applications  for 
recognition  from  markets  or  facilities 
offering  transactions  that  clearly  are 
outside  of  its  jiu-isdiction. 

The  Coalition  directly  addressed  this 
issue  and  supports  the  Commission's 
view.  It  reasoned  that 

the  Commission  would  not  be  authorized  to 
exercise  jurisdiction  over  activities  that  are 
clearly  outside  its  jurisdiction  under  the 
CEA.  Examples  of  this  would  include  trading 
in  equity  options  and  spot  transactions. 

At  the  same  time,  the  conferees  to  the 
Futures  Trading  Practices  Act  of  199Z  (the 
"FTPA")  expressly  authorized  the 
Commission  to  exercise  its  exemptive 
authority  under  Section  4(c)(1)  of  the  CEA 
without  determining  whether  the  exempted 
transactions  are  subject  to  the  CEA.  And  they 
authorized  the  Commission  to  do  so  on  such 
terms  and  conditions  as  the  Conunission 
deems  appropriate.  The  conferees 
specifically  so  provided  to  enable  the 
Commission  to  act  without  making 
consequential  jiuisdictionai  determinations 
that  might  create  legal  uncertainty  for,  or 
imply  the  illegality  of,  other  transactions. 

For  precisely  the  reasons  motivating  the 
FTPA  conferees,  the  Coalition  believes  that 
the  Commission  is  authorized  to  and  should 
accept  requests  by  trading  facilities  who  wish 
to  be  registered  as  DTFs  and  who  request  that 
the  Commission  not  make  any  determination 
that  the  imderlying  transactions  are  futtires 
contracts  or  commodity  options.  The 
Coalition  agrees  with  the  Commission's 
implicit  judgment  that  this  approach  will 
minimize  the  adverse  jurisdictional 
implications,  and  therefore  the  legal 
uncertainty,  that  might  otherwise  arise  if  one 
trading  facility  elects  to  pursue  DTF 
registration  in  circumstances  where  other, 
possibly  analogous  trading  facilities  do  not. 
However,  as  suggested  by  the  immediately 
preceding  discussion,  the  Commission 
should  only  so  proceed  in  cases  where  a  bona 
fide  issue  as  to  its  jurisdiction  exists  and 
should  not  so  proceed  in  any  case  where  it 
is  clear  that  the  Commission  lacks 
jurisdiction. 

CL  21-65  at  17-18. 


"Certain  sections  of  the  Act.  including  the  fraud 
and  manipulation  provisions  of  the  Act  and  the 
Commission's  regulations  are  reserved  in  rule  37.8 
and  would  continue  to  apply. 

2^  As  noted  above,  the  legislative  history  states 
that  the  Commission  in  exercising  its  section  4(c) 
exemptive  authority  is  not  required  to  make  an 
initial  determination  that  the  agreement, 
instrument,  or  transaction  for  which  an  exemption 


is  sought  is  subject  to  the  Act.  Accordingly,  in 
carrying  out  this  mandate,  when  the  Commission 
exempted  certain  sWap  agreements  in  1993. 
pursuant  to  section  4(c)  of  the  Act,  it  stated: 

The  issuance  of  this  rule  (Rule  35.2)  should  not 
be  construed  as  reflecting  any  determination  that 
the  swap  agreements  covered  by  the  terms  hereof 
are  subject  to  the  Act,  as  the  Commission  has  not 
made  and  is  not  obligated  to  make  any  such 
determination. 

58  FR  5587,  5588  (Jan.  22,  1993).  See  also  Order 
Granting  the  London  Clearing  House's  Petition  for 
an  Exemption  Pursuant  to  Section  4(c)  of  the 
Commodity  Exchange  Act,  64  FR  53346  (Oct.  1. 
1999);  Exemption  for  Certain  Contracts  Involving 
Energy  Products,  58  FR  21286,  21288  (Apr.  20, 
1993);  Regulation  of  Hybrid  Instruments,  58  FR 
5580,  55821  n.  2  (Jan.  22,  1993).  The  Commission 
is  following  this  same  mandate  with  respect  to  this 
exemption  for  DTFs. 


As  the  Commission  noted  above  with 
regard  to  the  application  of  the  part  36 
exemption,  this  framework  has  no 
applicability  to  markets  or  facilities  that 
clearly  are  outside  of  the  scope  of  the 
Act  and  the  Commission's  jurisdiction. 
Thus,  the  availability  of  part  37 
recognition  to  those  markets  that  apply 
in  no  way  carries  a  negative  legal 
inference  or  uncertainty  for  any  other 
market.  Accordingly,  the  Conunission  is 
of  the  view  that  providing  legal 
certainty  through  this  part  37  exemptive 
relief  to  markets  or  facilities  that  may  be 
subject  to  the  Act  is  consistent  with 
Congress'  mandate  to  the  Commission 
and  is  in  the  public  interest. 

2.  Commodities 

A  number  of  commenters 
recommended  that  the  framework  be 
modified  with  regard  to  its  application 
to  the  agricultural  commodities 
enumerated  in  section  la(3)  of  the  Act. 
The  Commission  proposed  that 
contracts  on  those  commodities  not  be 
permitted  to  trade  on  a  commercial- 
participant  DTF,  and  that  they  be 
permitted  to  trade  on  an  eligible- 
participant  DTF  only  on  a  case-by-case 
determination  by  the  Commission. 

The  response  of  commenters 
representing  various  agricultural 
interests  was  divided.  National  Grain 
and  Feed  Association  (NGFA)  argued 
that  agricultural  markets  should  be 
regulated  in  precisely  the  same  manner 
as  markets  for  financial  commodities. 
The  American  Cotton  Shippers  (Cotton 
Shippers)  argued  that  any  differences  in 
regulation  of  agricultural  commodities 
penalizes  these  markets  by  denying 
them  the  benefit  of  potential  marketing 
innovations.  CL  21-12  at  3-5.  MGE  and 
the  National  Grain  Trade  Council 
(NGTC)  also  argued  that  there  should  be 
no  distinction  in  the  regulatory 
framework  for  the  enumerated 
agricultural  commodities.  CL  21-24  at 
1-2;  CL  21-46.  An  FCM,  F.C.  Stone, 
contended  that  agribusiness  firms  have 
substantial  risk  management  experience 
and  can  themselves  weigh  the  risks  of 
using  a  particular  trading  facility.  CL 
21-59  at  3. 

A  significant  number  of  commenters 
favored  permitting  enumerated 
agricultural  commodities  to  trade  on  an 
eligible-participant  DTF  on  a  case-by- 
case  determination,  as  provided  in  the 
proposed  rules.  In  a  joint  comment 
letter,  eight  agricultural  producer 
groups  3°  supported  a  case-by-case 


'0  The  eight  groups  are:  the  American  Farm 
Bureau  Federation.  American  Soybean  Association, 
National  Association  of  Wheat  Growers.  National 
Cattlemen's  Beef  Association,  National  Com 
Growers  Association,  National  Farmers  Union. 

Continued 


77970      Federal  Register / Vol.  65,  No.  240 /Wednesday,  December  13,  2000/Rules  and  Regulations 


Federal  Register/Vol.  65,  No.  240 /Wednesday.  December  13.  2000/Rules  and  Regulations      77971 


Commission  determination  of  eligibility 
for  DTF  trading  of  individual 
agricultural  commodities.  They 
emphasized,  however,  that  the 
Commission  should  provide  notice  and 
accept  public  comment  as  part  of  its 
delioerative  process.  They  further 
cautioned  that  such  a  determination 
should  include  appropriate  conditions 
in  addition  to  the  seven  DTF  core 
principles.  CL  21-60  at  1.  The  NGTC 
concurred,  suggesting  that  DTFs  be 
permitted  to  trade  agricultural 
Commodities  conditioned  upon 
enhanced  surveillance  (RFE  Core 
Principle  3),  position  limits  (RFE  Core 
Principle  4),  and  such  other 
requirements  that  the  Commission 
concludes  are  essential  to  market 
integrity.  Cargill,  while  recognizing  that 
certain  agricultiu-al  conunodities  may  be 
subject  to  manipulation,  nevertheless 
recommended  that  the  CFTC  should 
retain  flexibility  to  address  this  issue  by 
spelling  out  criteria  that  would  have  to 
be  met  for  such  a  commodity  to  achieve 
DTF  status.  CL  21-49  at  2-3. 

The  final  rules,  as  proposed,  provide 
that  the  Commission  may  determine  on 
a  case-by-case  basis  to  permit  any 
commodity,  including  the  enumerated 
agricultural  commodities,  to  trade  on  an 
eJigible-participant  DTF.  The 
Commission  remains  convinced,  as  do 
many  commenters,  that  this  strilces  the 
appropriate  balance  between  caution 
and  flexibility  to  respond  to  future 
developments.  Moreover,  the 
commenters'  suggestions  that  any  case- 
by-case  determination  include 
particular,  tailored  conditions  to  the 
general  core  principles  are  well-taken. 
In  this  regard,  the  Commission  is  of  the 
view  that,  at  a  minimum,  any  DTF 
trading  a  conunodity  on  a  case-by-case 
basis  will  be  required  to  retain  the  large 
trader  reporting  system  that  pertains  to 
RFEs.  The  Commission  will  determine 
additional  requirements,  if  any,  during 
each  individualized  determination.  In 
this  regard,  the  procedures  to  be  used  by 
the  Commission  in  such  case-by-case 
determinations  will  indeed  include 
public  notice  and  an  opportunity  for 
public  comment.31 


National  Grain  Sorghum  Producers  and  National 
Pork  Producers  Council,  and  will  be  referred  to 
hereafter  as  "agricultural  producer  groups." 

^'  Treasury  similarly  commented  with  respect  to 
whether  government  securities  should  be  permitted 
to  trade  on  a  DTF.  It  recommended  that  continued 
application  of  the  segregation  of  customer  funds 
requireir.ents,  certain  adjustments  to  capital 
requirements  for  FCMs  executing  trades  for  retail 
customers  and  large  trader  reporting  be  conditions 
of  permitting  government  securities  to  trade  on  a 
DTF.  The  Commission  will  certainly  consider  these 
views  if  any  such  request  to  trade  government 
securities  on  a  DTF  is  received.  Moreover, 
consistent  with  current  practice  under  the  Act,  the 


Commission  rule  37.2(a)(2)(i) 
provides  that  commodities  eligible 
through  a  case-by-case  determination  to 
trade  on  a  DTF  "have  a  sufficiently 
liquid  and  deep  cash  market  and  a 
surveillance  history  based  on  actual 
trading  experience  to  provide  assurance 
that  the  contract  is  highly  unlikely  to  be 
manipulated."  The  Global  TeleExchange 
(GTX)  conunented  that  the  Commission 
should  articulate  the  standards  that  it 
will  use  to  judge  whether  there  is  a 
"sufficiently  liquid  and  deep  cash 
market"  to  warrant  approving  a  contract 
for  DTF  trading.  CL  21-40  at  4.  The 
Conunission  is  not  establishing 
quantitative  thresholds  or  criteria  for 
DTF  inclusion  a  priori,  because  the 
appropriate  standards  necessarily  would 
differ  across  markets  and  time,  and  the 
adoption  of  specific,  detailed  standards 
would  deny  the  Commission  and 
applicants  needed  flexibility.  ^2 

In  making  a  determination  whether  a 
contract  is  highly  unlikely  to  be 
manipulated  and  thus  eligible  for  DTF 
trading  through  an  individualized 
determination,  the  Commission  will 
consider  both  the  liquidity  and  depth  of 
the  underlying  cash  market  and  the 
actual  trading  experience  of  the 
contract,  including,  where  relevant,  the 
facility's  surveillance  history  in 
monitoring  the  market  and  in 
addressing  market  problems.  Sufficient 
liquidity  and  depth  of  the  underlying 
commodity  can  be  demonstrated  by 
looking  at  a  number  of  specific  factors. 
These  include:  (1)  A  high  level  of 
liquidity;  (2)  bid-ask  spreads  that  are 
narrow  relative  to  traded  values;  (3) 
relatively  frequent  transactions 
involving  participants  that  represent 
major  segments  of  the  industry;  (4)  the 
absence  of  material  impediments  to 
participation  by  commercial  entities;  (5) 
transfer  of  ownership  that  is  easily  and 
readily  accomplished  at  minimal  cost; 
and  (6)  a  pattern  of  pricing  that  exhibits 
continuity  and  the  absence  of  frequent, 
sharp  price  changes  such  that  a  person 
caimot  readily  move  materially  the  price 
of  the  product  in  normal  cash  market 
channels.  Facilities  seeking  recognition 
as  a  DTF  should  provide  to  the 
Commission  information  on  these 
factors.  Actual  trading  experience 
acceptable  for  DTF  eligibility  can  be 
based  upon  a  history  that  the  contract 


terms  and  conditions  provide  for  a 
deliverable  supply  that  is  adequate  to 
minimize  the  threat  of  market  abuses 
such  as  price  manipulation  and 
distortions,  congestion,  and  defaults.^^ 
and  by  having  in  place  appropriate 
procedures  effectively  to  oversee  the 
market,  including  a  large  trader  system, 
as  well  as  a  history  of  active 
surveillance  to  prevent  or  mitigate 
market  problems. ^■' 

3.  Access  by  Non-Eligible  Participants 

Only  eligible  participants  [i.e., 
institutional  traders)  would  have 
unrestricted  access  to  an  eligible- 
participant  DTF.  Non-eligible 
participants  may  access  the  market,  but 
only  through  a  registered  FCM  with  $20 
million  in  net  capital  that  is  a  clearing 
member  of  a  contract  market  or  RFE. 
See.  rule  37.2(a)(2)(ii).  A  number  of 
conunenters  opposed  this  requirement. 
The  CBT  contended  that  this 
requirement  is  overly  burdensome  and 
does  not  further  the  Commission's 
stated  goal  that  DTF  transactions  "be 
transacted  through  FCMs  that  are  more 
capable  of  properly  maintaining  such 
accoimts  and  handling  the  associated 
risk."  CL  21-36  at  7.  It  further  reasoned 
that  net  capital  is  a  poor  proxy  for  an 
FCM's  trading  capabilities  or  level  of 
regulatory  compliance  and  that  the  rule 
favored  large  FCMs  at  the  expense  of 
smaller  FCMs.  Accord,  CL  21-24.  The 
CME  disagreed  with  the  premise  of  the 
rule  that  transactions  on  a  DTF  entail  a 
higher  degree  of  financial  risk  than  do 
transactions  on  an  RFE,  especially  in  the 
context  of  futures  based  on  liquid 
financial  instruments  carrying  little  risk 
of  manipulation.  CL  21-51  at  8.  NGTC 
also  questioned  the  relationship 
between  an  FCM's  capitalization  and  its 
fitness  to  handle  retail  accounts  on  a 
DTF  and  argued  that  the  $20  million 
threshold  requirement  was  inconsistent 
with  other  CFTC  capital  requirements. 
CL  21-46  at  4-6. 

Although  adjusted  net  capital  may  be 
an  imprecise  measure  of  an  FCM's 
capability  to  service  accounts,  the 
Commission  nevertheless  believes  that 
the  capital  requirement  proposed  to  be 
required  of  FCMs  who  trade  on  DTFs  for 
non-institutional  customers  is 
appropriate  at  this  time.  Because  of  the 
absence  of  restrictions  on  the  type  of 


Commission  will  continue  to  keep  Treasury 
apprised  of  new  contracts  involving  government, 
securities  to  be  listed  on  both  DTFs  and  RFEs. 

32 GTX  also  added  that,  in  its  view, 
telecommunication  minutes  and  other 
telecommunication  products  should  qualify  as  such 
a  market.  The  Commission  is  not  making  such  a 
determination  in  this  rulemaking.  That  decision  is 
better  made  as  an  individualized  determination 
where  a  factual  record  can  be  developed  and  public 
comment  specifically  sought  on  the  issue. 


"  In  this  regard,  deliverable  supply  represents  the 
amount  of  the  commodity  meeting  the  contract's 
specifications  at  the  delivery  locations  that  is 
available  for  delivery  at  its  economic  value  in 
normal  cash  marketing  channels. 

■''■'  This  requirement  is  not  intended  to  preclude  a 
market  experienced  in  the  trading  of  only  cash  or 
other  instruments  from  making  the  necessary 
demonstrations.  Such  facilities  may  rely  on  that 
market  experience  in  making  the  necessary 
demonstration. 


trading  mechanisms  that  could  be  used 
by  a  DTF,  and  the  possibility  of  a  greater 
number  of  such  competing  markets 
trading  similar  products,  filling  non- 
institutional  customer  orders  at  the  best 
price  would  likely  require  the  FCM  to 
have  a  more  extensive  and  sophisticated 
infrastructure  and  greater  trading 
resources  than  an  FCM  operating  in  a 
traditional  setting.  Accordingly,  the 
Commission,  at  this  time,  is  adopting 
the  capital-related  access  restriction  as 
proposed.  The  Commission  will 
consider  fiulher  appropriate  measures 
to  permit  additional  FCMs  to  handle 
non-institutional  customers'  access  to 
DTFs  as  experience  is  gained  imder  the 
rules. 

The  Managed  Funds  Association 
(MFA)  argued  that  customers  trading 
through  registered  CTAs  should  have 
trading  access  to  DTFs  without  regard  to 
their  individual  financial  qualifications. 
In  particular.  MFA  suggested  that  a  CTA 
with  at  least  $25  million  imder 
management  should  be  permitted  to 
engage  in  transactions  on  behalf  of  their 
clients  on  all  eligible-participant  DTFs. 
CL  21-31  at  5.  Although  the 
Commission  is  not  prepared  at  this  time 
to  treat  a  CTA's  customers  as  eligible 
participants  without  limitation  on  the 
basis  of  the  CTA's  management  of  the 
account,  the  Commission  does  recognize 
that  CTAs  provide  expertise  and 
professional  management  to  their 
customers.  In  recognition  of  this  role, 
the  Conunission  is  revising  proposed 
rule  37.2(a)(2)(ii)  to  permit  CTAs.  with 
at  least  $25  million  under  management 
and  having  non-institutional  clients,  to 
access  DTFs  that  permit  non- 
institutional  participants  on  behalf  of 
both  their  institutional  and  non- 
institutional  customers  through 
accounts  carried  by  any  registered  FCM. 
The  Commission  will  reconsider  this 
issue  when  it  looks  more  broadly  at 
revising  current  rules  applicable  to 
CTAs  and  commodity  pool  operators. 

NYMEX  expressed  concern  that  the 
proposed  requirement  that  non-eligible 
traders  access  a  DTF  through  an  FCM 
may  not  address  adequately  electronic 
systems  with  direct  customer  order 
entry  on  which  FCM  credit  filters  are 
resident.  The  Commission  agrees,  and  is 
modifying  37.2{a){2){ii)  to  make  it  clear 
that  while  the  accounts  of  non-eligible 
traders  must  be  carried  by  registered 
FCMs.  they  may  have  direct  trading 
access  to  the  DTF  if  a  credit  filter  is 
required  to  be  used  by  the  FCM. 
regardless  of  where  the  filter  is  resident. 

4,  Commercial-Participant  DTF 

The  Commission  proposed  that  an 
intermediate  level  of  regulation  also 
apply  to  commercial-participant  DTFs. 


The  proposed  rules  applicable  to 
commercial-participant  DTFs,  although 
having  common  elements  with  eligible- 
participant  DTFs,  also  have  a  number  of 
special  featiu-es.  For  example,  the 
proposed  core  principles  for  DTFs  may 
include  two  alternatives,  with  the 
proviso  that  they  apply  to  the  market 
"as  applicable."  See,  e.g..  Core  Principle 
2,  rule  37.4(b).  Only  one  of  the 
alternatives  may  be  appropriate  for  a 
particular  facility,  and  should  be 
understood  to  apply  in  that  manner. 

One  commenter,  a  company 
beginning  an  electronic  platform  for 
trading  "physical  commodities  and 
derivative  products  *  *  *  among 
commercial  participants,"  opined  that 
"the  overall  approach  *  *   *  will  result 
in  the  imposition  of  excessive  and 
unwarranted  biu-dens  on  Commercial 
DTFs."  Intercontinental  Exchange,  LLC 
(Intercontinental)  CL  21-22  at  2.  A 
second  letter  from  a  group  of  oil  and  gas 
producers,  refiners,  processors,  and 
marketers  and  electric  utilities  and 
marketers  (Energy  Group)  raised  many 
of  the  same  issues  as  did 
Intercontinental.  CL  21-23.  Specifically, 
these  letters  suggested  that  the 
Commission  provide  for  a  streamlined 
review  procedure  for  recognition  of  a 
DTF  within  a  fixed  time  period.  The 
letters  further  stated  that  the  DTF  may 
not  have  "exchange-style  memberships 
or  rules.  Any  substantive  review  of 
commercial  DTFs,  their  owners  or 
operators,  therefore,  or  any  review  of 
rules  or  principles  applicable  to  trading 
on  or  through  such  facilities  would  be 
inappropriate  and  unwarranted  and  will 
render  the  DTF  framework  completely 
unworkable."  CL  21-22  at  3.  They  also 
noted  that  electronic  platforms  may 
have  "trading  protocols,  product 
descriptions,  fee  schedules,  user  guides 
and  similar  trading  or  transaction 
related  documents  or  information" 
rather  than  trading  rules.  Id. 

The  proposed  rules,  however, 
recognized  this  distinction  and 
provided  that  the  facility  have  rules  or 
terms  and  conditions  governing  trading 
procedures.  See,  e.g.,  proposed  rule 
37.3(a)(2).  The  reference  to  "terms  and 
conditions"  was  intended  to  apply  to 
trading  platforms  that  did  not  have 
exchange-sty|^  rules  and  instead 
incorporated  their  trading  procedures  as 
terms  of  their  operating  agreements. 
However,  "terms  and  conditions"  is 
already  a  defined  term  under 
Commission  rule  1.41(a)(2).  To  provide 
greater  clarity  of  the  Commission's 
intent,  the  final  rules  refer  to  "ndes, 
which  may  be  trading  protocols." 
Trading  protocols  include  the  methods 
and  conditions  for  trading  that  may  be 
included  in  a  user's  guide  or  operator's 


manual,  customer  agreements,  screen 
trading  prompts  or  other  similar 
docmnents  or  writings.  ^^ 

Intercontinental  also  opined  that  the 
reservation  of  various  sections  of  the 
Act  in  proposed  rule  37.5(a)  potentially 
woidd  subject  a  DTF  to  a  number  of 
additional  obligations  beyond  those 
included  in  the  rules  themselves.  CL 
21-22  at  4.  The  Commission's  intent, 
however,  in  reserving  various  sections 
of  the  Act  in  part  37  was  not  to  import 
additional  regulatory  obligations  into 
the  part  37  rules.  Rather,  its  reservation 
of  various  sections  of  the  Act  is  to 
establish  legal  authority  for 
promulgating  these  regulatory 
requirements.  By  reserving  these 
sections  of  the  Act.  the  Commission 
does  not  intend  to  incorporate 
regulatory  requirements  for  DTFs 
beyond  those  specified  in  part  37. 
Moreover,  the  Commission  intends  that 
the  reserved  sections  of  the  Act  be 
interpreted  as  applying  to  DTFs  as  the 
difference  in  the  contexts  require.  Some 
of  the  Act's  provisions,  such  as  section 
4c(a)  of  the  Act  are  reserved  "as 
applicable,"  depending  upon  the 
particular  characteristics  of  a  trading 
facility.  The  Commission  wiU  confinn 
whether  that  section  of  the  Act  applies 
to  a  particular  facility  in  its  Order 
granting  recognition  to  the  facility. 

In  contrast  to  the  reservation  oi 
provisions  of  the  Act  effectuating  the 
regulatory  conditions  of  the  exemption, 
the  Commission  has  deleted  from  the 
final  rules  in  parts  37,  38,  and  39 
specific  reservation  of  various 
enforcement  provisions  that  it  had 
proposed  specifically  to  retain.  The 
Commission  has  determined  that  such 
specific  reservations  are  unnecessary. 
Rather,  such  specific  reservations  do  not 
affect  the  Commission's  existing 
authority  to  investigate  violations  and  to 
bring  enforcement  actions.  See,  section 
4(d)  of  the  Act, 

In  order  to  conform  the  regulatory 
requirements  of  the  commercial- 
participant  DTF  more  closely  to  cash 
market  practices,  the  Commission  is 
deleting  the  proposed  requirement  that 
participants  respond  to  special  calls  for 
information  about  their  trading 
activities.  The  Commission  will  rely 
instead  on  its  investigative  authority, 
which  also  applies  to  a  person's  cash 
market  activities.  Moreover,  the 
Conunission  is  not  requiring  that  a  non- 
U.S.  participant  appoint  an  agent  for 
receipt  of  service  of  process  within  the 
United  States  or  that  the  DTF  act  in  that 


3s  In  addition,  the  Commission  is  amending  the 
definition  of  "rules"  under  Commission  rule 
1.41(a)(1)  specifically  to  include  the  term  "trading 
protocols." 
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capacity.  Instead,  the  Commission  is 
requiring  that  the  commercial- 
participant  DTP  provide  notice  to  its 
non-U.S.  participants  of 
communications  from  the  Conmiission. 
In  the  event  that  a  non-U.S.  participant 
fails  to  comply  with  such  a  Commission 
communication,  the  Commission  may 
direct  recognized  DTFs  to  deny  the 
participant  further  trading  access. 
Compare,  17  CFR  21.03.  By  modifying 
the  final  rules  in  this  way,  the 
Commission  is  bringing  the  rules  for 
commercial-participant  DTFs  into  closer 
alignment  with  the  operation  of  related 
cash  markets,  and  the  requirements  on 
participants  on  commercial-participant 
DTFs,  by  and  large,  will  be  no  greater 
or  no  different  than  is  applicable  to  cash 
market  trading. 

Finally,  both  comment  letters 
suggested  that  the  rules  applicable  to 
DTTs  be  located  entirely  within  part  37 
without  cross-referencing  other  rules. 
The  Commission  has  modified  the  final 
rules  to  reduce  the  number  of  cross- 
references  within  part  37.  Accordingly, 
the  final  rules  have  been  reorganized  to 
include  a  new  rule  37.5  relating  to 
information  requirements  (formerly  in 
proposed  part  20)  and  has  divided  the 
requirements  for  recognition  into  two 
sections.  These  modifications  to  the 
final  rules  change  the  substance  of  the 
rules  only  as  discussed  above.  A 
number  of  voluntary  provisions  remain 
as  cross-references  to  other  rules. 

Several  commenters  raised  issues 
regarding  the  proposed  definition  of 
"eligible  commercial  participant."  Both 
NYMEX  and  the  Commodity  Floor 
Brokers  and  Traders  Association 
expressed  concern  that  exchange  locals 
were  not  included  within  the  category 
of  eligible  commercial  participants. 
They  reasoned  that  locals  provide  the 
same  market  making  function  as  do 
dealers,  a  category  included  within  the 
definition  of  eligible  commercial 
participant.  NYMEX  noted  that 
professional  floor  traders  provide 
approximately  43-49%  of  the  trading 
volume  in  NYMEX  energy  contracts.  CL 
21-47  at  4.  NYMEX  fiirther  noted  that 
unless  floor  traders  were  included,  the 
commercial-participant  DTF  model 
would  "be  used  to  exclude  *  *  * 
another  business  model  [exchanges]  that 
is  generally  comparable  but  for  the 
sharing  of  market  making 
responsibilities  among  a  group  of 
professional  market  makers  rather  than 
concentration  of  this  function  in  a  single 
dealer."  Id.  at  10.  The  CBT  concurred, 
stating  that  "(cjertainly  floor  brokers 
and  floor  traders  that  trade  regularly  on 
exchange  markets  should  be  considered 
to  be  as  sophisticated  as  any  market 
participants.  For  that  reason,  in  the 


Commission's  current  part  36  rules, 
floor  brokers  and  traders  are  defined  to 
be  eligible  participants  without  regard 
to  any  total  or  net  asset  test."  CL  21-36 
at  6.  The  Commission  agrees  that 
Commission  registrants,  particularly 
floor  brokers  and  floor  traders  should  be 
included  as  eligible  to  trade  in  a  DTF 
with  a  guarantee  of  their  obligations  by 
a  fut\u-es  commission  merchant,  as 
suggested  by  NYMEX.  ^^ 

Tnese  rules  establish  an  intermediate 
level  of  regulation  for  DTFs  appropriate 
to  the  commodities  traded  and  the 
participants  trading  thereon.  DTFs  have 
great  flexibility  in  determining  the 
trading  systems  ^d  mechanisms  that 
they  will  use.  Accordingly,  and  in  light 
of  their  institutional  nature,  participants 
trading  on  DTFs  are  expected  to  exercise 
the  appropriate  degree  of  understanding 
in  making  use  of  these  facilities. 
Notwithstanding  part  37's  greater  degree 
of  regulatory  flexibility,  the  Commission 
retains  its  enforcement  responsibility  to 
ensure  compliance  with  the 
fundamental  regulatory  goals  of  the  Act, 
as  included  within  these  rules.  The 
Commission  believes  that  it  has  retained 
the  tools  necessary  to  accomplish  this 
mandate  and  by  adopting  a  more 
flexible  regulatory  approach  is  not 
thereby  indicating  any  diminishment  in 
its  resolve  effectively  to  enforce 
compliance. 

5.  Procedures  for  Recognition 

A  board  of  trade,  facility,  or  entity 
seeking  recognition  as  a  derivatives 
transaction  facility  would  be  deemed  to 
be  recognized  thirty  days  after  the 
Commission  received  the  application  if 
the  application  met  the  conditions  for 
recognition  pursuant  to  §§  37.3  and  37.4 
and  the  applicant  and/or  its  rules  or 
procedures  do  not  violate  the  Act  or  the 
Commission's  regulations. ^^  An  entity 


'*This  determination  is  based  on  the  important 
role  that  floor  brokers  and  floor  traders,  which  are 
Commission  registrants,  may  fulfill  in  trading  on  a 
Commission-recognized  market  under  the  part  37 
exemption.  For  this  reason,  the  Commission  does 
not  agree,  as  NYMEX  suggests,  that  floor  trades  or 
floor  brokers  should  be  eligible  participants  for 
purposes  of  parts  35  and  36  under  conditions  other 
than  currently  provided. 

''The  Commission  has  made  clear  in  the  rule 
37.1(a)  scope  provision  that  the  part  37  rules  apply 
to  a  "a  board  of  trade  operating  as  a  derivatives 
transaction  facility."  Moreover,  DfFs,  as  a 
condition  of  the  part  37  rules,  generally  would  be 
considered  under  proposed  rule  37.1(a)  to  be 
subject  to  the  Act's  provisions  as  though  the  DTF 
were  a  "designated  contract  market"  under  the  Act. 
As  a  board  of  trade  within  the  meaning  of  that  term 
under  the  Act  (and  as  a  contract  market  by 
operation  of  part  37),  a  DTF  on  which  futures 
transactions  are  traded  would  be  covered  by  the 
provisions  of  Subchapter  IV  of  Chapter  7.  Title  1 1 
of  the  Bankruptcy  Code.  Similarly,  DTFs  should  be 
considered  "contract  markets"  for  the  purpose  of, 
for  example.  Sections  §56  and  761  of  the 
Bankruptcy  Code,  and  12  U.S.C.  4402.  The 


seeking  recognition  as  a  DTF  may 
request  that  the  Commission  approve  its 
initial  set  of  ndes,  which  may  be  trading 
protocols,  and  any  subsequent  rules  or 
nde  amendments  under  section 
5a(a){12)(A)  of  the  Act  and  Commission 
regulations  thereunder.  However,  the 
DTF  is  only  required  to  notify  the 
Commission  of  rules  and  rule 
amendments,  which  include  trading 
protocols,  in  the  same  maimer  that  it 
notifies  market  participants,  but  no  later 
than  close  of  business  on  the  day 
preceding  implementation. 

Several  commenters  raised  issues 
regarding  the  procedures  for 
recognition.  Kiodex,  a  risk  management 
services  firm,  suggested  that  the 
applicant  have  an  opportunity  to  correct 
a  deficiency  before  the  "Commission 
convert  the  review  into  a  full-scale 
designation  proceeding."  CL  21-29  at  4. 
However,  proposed  rule  37.4(c)  merely 
provided  that  upon  termination  of 
review  imder  the  thirty-day  period,  the 
application  would  be  subject  to  the 
"procediu-es  specified  in  section  6  of  the 
Act."  That  provision  merely 
incorporates  the  time  periods  and  other 
procedures  from  section  6;  it  is  not 
intended  to  convert  the  application  or 
its  review  into  one  for  contract  market 
designation. 

On  a  related  point,  the  CBT  suggested 
a  technical  modification  to  clarify  that 
a  board  of  trade  or  other  entity  that  files 
for  recognition  as  a  DTF  by  certification 
is  not  required  to  demonstrate  that  it 
satisfies  conditions  for  recognition 
under  part  37.  CL  21-36  at  10.  As  both 
the  proposed  and  final  rules  provide, 
however,  the  filing  by  a  facility  which 
is  already  a  designated  contract  market 
need  only  include  the  DTF's  rules  and 
its  certification  that  it  meets  the 
conditions  for  recognition  as  a  DTF 
under  the  part  37  rules. 

Intercontinental  suggested  that  the 
Commission  specifically  retain  the 
flexibility  to  grant  recognition  to  new 
facilities  at  various  stages  of  readiness. 
CL  21-22  at  1-3.  The  Commission 
agrees,  and  has  modified  rule  37.4  as 
proposed  to  provide  that  the 
Commission  may  determine  to 
recognize  a  DTF  upon  conditions.  These 
might  relate  either  to  additional 
regulatory  luidertakings  by  a  particular 
facility,  or  to  recognition  of  a  facility 
pending  its  subsequent  fulfillment  of  a 
regiUatory  requirement.  This  flexibility 
will  enable  new  entrants  to  apply  for 
recognition  before  development  of  their 
trading  system  is  complete  and  to  be 
recognized  contingent  upon  their 


meeting  all  of  the  recognition 
requirements.  38 

6.  Enforcement  of  Core  Principles 

Several  letters  raised  concerns 
regarding  the  interpretation, 
enforcement  and  oversight  of  core 
principles.  NYMEX  suggested  that  the 
guidance  with  respect  to  Core  Principle 
6  which  provides  that  rule  1.31  is  the 
acceptable  practice  should  be  amended 
to  read  "an  acceptable  but  non- 
exclusive means  regarding  the  form  and 
manner  for  keeping  records."  CL  21—47 
at  1 1 .  The  Commission  appreciates  that 
the  current  wording  does  not  appear  to 
offer  a  high  degree  of  flexibility  in 
meeting  this  core  principle.  However, 
rule  1.31  was  recently  amended  (64  FR 
28910)  and  in  its  amended  form 
provides  a  degree  of  flexibility  in 
compliance.  Moreover,  rule  1.31's 
provisions  are  consistent  with  the 
record-keeping  requirements  of  the 
Securities  and  Exchange  Commission 
(SEC).  In  light  of  the  importance  of 
recordkeeping  to  the  Commission's 
ability  to  fulfill  its  oversight  function 
and  the  high  number  of  Commission 
registrants  that  must  also  comply  with 
similar  SEC  requirements,  the 
Commission  is  adopting  the  guidance  as 
proposed  and  will  provide  further 
guidance  on  acceptable  record-keeping 
practices  after  additional  study  of  the 
issue. 

The  CBT  opined  that  "safeguards 
should  be  provided  to  ensure  that 
flexible  standards  do  not  become  a 
license  for  the  CFTC  to  dictate  to 
exchanges."  CL  21-1  at  2-3.  In  contrast, 
Mercatus  objected  to  the  use  of  core 
principles  as  too  vague.  See  CL  21-57  at 
7, 10.  See  also  CL  21-45  at  3.  The 
Commission  finds  both  of  these 
arguments  unpersuasive.  First,  the  core 
principles  are  specifically  designed  to 
afford  flexibility  to  trading  facilities  to 
design  innovative  trading  mechanisms 
in  an  expeditious  manner.  Second,  this 
flexibility  should  not  be  confused  with 
vagueness.  While  not  like  typical 
prescriptive  regulations,  the  core 
principles  nevertheless  do  set  forth 
specific  standards  to  be  satisfied  by 
those  seeking  to  gain  and  maintain 
recognition.  Finally,  any  interpretative 
advice,  assistance  or  direction  provided 
by  the  Commission  would  constitute 
guidance  only.  It  does  not  preclude  any 
facility  from  complying  with  the  core 
principle  in  some  other  manner. 


Commission  has  modified  final  rule  38.1(b)  to  make 
a  similar  clarification  relating  to  RFEs. 


^  The  Commission  has  modified  the  final 
application  guidances  to  make  clear  that  DTFs  and 
RFEs  must  disclosure  limitations  of  liability,  if  any. 
Such  limitations  of  liability,  consistent  with 
longstanding  Commission  policy,  may  not  limit 
liability  for  violations  of  the  Act  or  Commission 
rules,  fraud,  or  wanton  or  willful  misconduct. 


Accordingly,  the  framework  does  not 
place  the  burden  of  proof  upon  those 
.  covered  by  the  fi-amework  to 
demonstrate  why  a  particular  practice 
that  differs  from  the  specific  guidance 
offered  in  a  statement  of  acceptable 
practices  complies  with  a  particular 
core  principle.  See,  CL  21-57  at  7.  If,  as 
a  practical  matter,  a  disagreement  on  the 
interpretation  of  any  core  principle 
could  not  be  addressed  through 
informal  mechanisms,  the  burden  of 
proof  to  establish  a  violation  of  a  core 
principle  would  not  differ  from  the 
Commission's  current  burden,  and 
would  rest  with  the  Commission  in  any 
formal  regulatory  or  enforcement 
proceeding. 

Nevertheless,  the  CBT  and  CME 
called  for  a  "mechanism"  for  resolving 
disagreements  over  interpretation  of 
core  principles  short  of  the  CFTC  taking 
punitive  action.  CL  21-51  at  5.  CBT 
suggested,  for  example,  that  all 
adjectives,  such  as  "appropriate," 
"periodically,"  "proper,"  and  "timely" 
be  removed  from  the  core  principles  and 
that  the  Commission  "structure  an 
alternative  dispute  resolution 
mechanism  to  resolve  disagreements 
about  the  application  of  core 
principles."  CL  21-36  at  10.  The 
Commission  appreciates  the  concerns  of 
these  commenters.  By  moving  from 
prescriptive  rules  to  more  general  core 
principles,  self-regulatory  organizations 
will  have  not  only  greater  flexibility  in 
how  they  meet  the  regulatory 
requirements,  but  more  responsibility, 
as  well.  Purging  the  core  principles  of 
adjectives  will  not  address  the  issue  of 
whether  the  self-regulatory 
organizations  act  in  a  manner  consistent 
with  these  internationally  accepted 
norms  for  the  conduct  of  trading 
facilities.  The  Commission  fully  expects 
that  as  self-regulators,  the  entities 
covered  by  the  framework  will  strive  to 
act  at  the  highest  ethical  and 
professional  standards  for  the  protection 
of  customers  and  the  integrity  of  the 
market. 

Finally,  trading  facilities  must 
recognize  that  the  requirements 
contained  in  the  core  principles  may 
involve  many  interested  parties,  not  just 
a  facility's  members  or  owners. 
Accordingly,  as  FIA  suggested,  when 
issuing  interpretative  guidance  having 
industry-wide  application,  the 
Commission  will  follow  the  notice  and 
public  comments  procedures  of  the 
Administrative  Procedure  Act,  as 
appropriate.  CL  21-45  at  5.^^ 


C.  Recognized  Futures  Exchanges 

The  Commission  further  proposed  to 
recognize  all  currently  designated 
contract  markets,  except  for  those 
designated  as  contract  markets  in 
section  2(a)(1)(B)  commodities,  as 
"Recognized  Futures  Exchanges"  under 
proposed  part  38.  To  provide  recognized 
futures  exchanges  with  greater 
operational  flexibility,  part  38,  as 
proposed,  would  replace  many 
prescriptive  rules  with  performance- 
based  rules,  or  core  principles. 
Moreover,  Commission  review  would 
not  be  required  for  new  contracts  or  for 
rules  and  rule  amendments  prior  to 
listing  or  implementation,  except  for  the 
terms  and  conditions  of  agricultural 
commodities  enimierated  in  section 
la(3)  of  the  Act.  Furthermore,  the 
exchanges  would  not  be  required  to  be 
responsible  for  auditing  intermediaries' 
sales  practices.  Instead,  enforcement 
could  be  the  responsibility  of  a 
registered  futures  association.*" 

The  preamble  to  proposed  part  38 
noted  that  RFE  markets  can  fist  for 
trading  contracts  on  any  commodity, 
including  those  having  potentially  a 
greater  risk  of  price  manipulation.  In 
addition,  because  they  could  permit 
unconditioned  access  to  both 
institutional  and  non-institutional 
traders,  they  raise  greater  concerns 
regarding  customer  protection  than  do 
DTFs.  65  FR  at  38991.  Therefore,  as  the 
preamble  noted,  the  proposed  rules  in 
part  38  preserve  a  higher  level  of  market 
surveillance,  position  reporting 
obligations,  customer  protections  and 
financial  safeguards  than  do  the 
proposed  rules  for  DTFs.  Id.  A  number 
of  commenters  questioned  these 
requirements  as  incorporated  in  the  core 
principles  that  are  applicable  to  RFEs. 

1 .  RFEs  as  a  Means  of  Regulatory 
Reform 

As  was  the  case  with  commenters  on 
the  proposed  DTF  category,  many 
conunenters  supported  the  general 
concept  of  changing  from  prescriptive 
regulations  to  broad,  flexible  core 
principles  for  RFEs.*^  Some 


'•The  National  Futures  Association  (NFA) 
advocated  that  its  member  rules  be  the  primary 
means  of  developing  best  practice  or  other 
interpretative  guidance  for  core  principles  applying 


the  framework.  The  Commission  appreciates  the 
NFA's  willingness  to  assist  in  interpreting 
Commission  rules  and  in  certain  instances,  where 
the  parts  of  the  framework  involve  NFA's  member 
rules,  the  Commission  may  ask  for  NFA's 
interpretative  assistance.  However,  it  would  be 
inappropriate  for  NFA  to  assume  that  role  for  areas 
of  the  framework  that  do  not  involve  its 
membership,  particularly  for  example,  where  a 
trading  facility  does  not  p>ermit  intermediation. 

*°  As  pointed  out  in  the  Federal  Register  release 
proposing  part  38,  the  NFA  currently  is  the  only 
such  registered  organization.  See  65  FR  at  38991. 

*'  Specifically,  for  example.  Cargill  supported  the 
basic  structiu^  of  the  regulatory  relief  for  organized 

Continued 
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commenters  expressed  concern, 
however,  that  the  RFE  proposal  would 
permit  greater  deregulation  than 
appropriate  for  these  commodities  and 
market  participants.  For  example,  the 
Silver  Users  Association  (SUA) 
maintained  that  any  change  in  the 
regulatory  structure  for  silver  trading 
must  provide  clear  assignment  of 
responsibility  for  trading  facility 
operators,  and  procedines  for  market 
participants  to  obtain  redress  for 
improper  actions. ^^^  The  agricultural 
producer  groups  urged  that  new 
agricultiu^  contracts  and  amendments 
to  such  contracts  continue  to  be  subject 
to  Commission  review  prior  to  their 
trading.  CL  21-60  at  1.  Two 
commenters,  Mercatus  and  CBT, 
questioned  whether  the  proposed 
framework  for  RFEs  was  sufficiently 
deregulatory  in  nature.  CL  21-36  at  12. 
The  Commission  remains  convinced, 
and  most  commenters  agreed,  that  the 
use  of  core  principles  supplemented  by 
statements  of  acceptable  practices 
strikes  the  right  balance  between  the 
need  for  appropriate  regulation  and  for 
flexibility.  The  proposed  rules  for  RFEs 
are  not  intended  to  remove 
internationally  accepted  standards  for 
market  or  financial  integrity  or  for  the 
protection  of  customers  trading  on 
futures  exchanges.  Rather,  they  are 
intended  to  offer  U.S.  exchanges  greater 
flexibility  in  meeting  those 
requirements.  As  the  Commission 
noted: 

[tlhese  proposed  rules  *  *   *  (are]  intended 
to  provide  greater  flexibility  in  meeting 
technological  and  competitive  challenges.  At 
the  same  time,  the  Commission  will  retain  its 
oversight  authority  to  ensure  the  integrity  of 
markets  and  prices,  to  deter  manipulation,  to 
protect  the  markets'  financial  integrity,  and 
to  protect  customers. 

65  FR  at  38987.  This  approach,  although 
providing  exchanges  a  high  degree  of 
flexibility  to  meet  these  challenges,  is 
not  intended  to  relieve  U.S.  exchanges 
from  their  obligations  to  comply  with 
the  policies  and  requirements  of  the 
Act,  nor  to  operate  in  a  maimer  that  fails 
to  meet  "internationally-accepted 
guidance  regarding  appropriate 


futures  exchanges.  CL  21-49  at  2.  NYMEX  strongly 
supported  the  overall  design  of  the  proposal.  CX 
21-47  at  1.  CME  strongly  supported  the 
Commission's  approach  in  moving  from 
prescriptive  regulations  to  core  principles.  CL  21- 
51  at  5.  NYBOT  stated  that  the  proposed  framework 
struck  a  measured  balance  between  self-regulation 
and  federal  oversight  in  many  respects.  CL  21-27 
at  1. 

"The  SUA  expressed  the  additional  concern  that 
if  liquidity  in  silver  trading  at  RFEs  using  open- 
outcry  diminishes  due  to  interest  in  electronic 
platforms,  procedures  should  be  in  place  for  making 
pricing  data  from  electronic  trading  platforms 
available  to  the  public  on  a  timely  basis.  CL  21-39 
at  3. 


regulatory  measiues  for  exchange-traded 
derivatives  markets."  *3  65  FR  at  38987. 

2.  Comments  Concerning  the  Core 
Principles 

A  number  of  commenters  offered 
.  suggested  changes  to  the  core 
principles.  The  Commission  has 
considered  these  comments  within  the 
overall  gocil  that  the  core  principles 
establish  broad,  flexible  requirements, 
that  at  the  same  time  are  specific 
enough  to  provide  notice  of  the  required 
performance  by  the  recognized  entity.  In 
this  regard,  the  final  version  of 
Appendix  A  to  part  38  herein,  clarifies 
that  the  guidance  offered  on  the  means 
of  complying  with  the  core  principles  is 
for  illustrative  purposes  only  and  is  not 
intended  to  be  a  mandatory  checkhst  for 
compliance. 

Specifically,  AIMR  suggested  that 
Core  Principle  3  (Position  Monitoring 
and  Reporting)  should  simply  require 
exchanges  to  have  the  process  and  rules 
necessary  to  deter  market  manipulation. 
CL  21-64  at  4.  That  formulation, 
however,  fails  to  capture  the  breadth  of 
an  RFE's  responsibility  imder  the  Act. 
Both  prevention  of  price  manipulation 
and  assinance  of  market  and  price 
integrity  are  fundamental  public  policy 
interests  of  the  Act.  Accordingly,  the 
Commission  believes  that  it  is  vital  that 
RFEs  have  more  than  just  rules  and  a 
process  to  deter  manipulation,  as 
suggested  by  AIMR.  The  Commission 
therefore  is  retaining  the  language  of 
Core  Principle  3,  which  requires  an  RFE 
to  monitor  "on  a  routine  and  non- 
routine  basis  as  necessary  to  prevent 
manipulation,  price  distortion,  and 
disruptions  of  the  delivery  or  cash 
settlement  process."** 

NYBOT  and  CBT  expressed  concerns 
about  Core  Principle  7,  which  relates  to 
transparency.  NYBOT  raised  the 
concern  that  the  required  level  of 
transparency  under  Core  Principle  7 
should  be  appropriate  to  the  method  of 
order  execution,  explaining  that  some 
aspects  of  transparency  are  affected  by 


"  Under  Rule  38.3(f).  as  modified  in  the  final 
rules,  RFEs  are  required  to  carry  out  international 
financial  and  surveillance  information  sharing 
arrangements.  The  Commission  points  out  that,  at 
this  time,  the  International  Information  Sharing 
Agreement  and  Memorandum  of  Understanding 
developed  by  the  FIA  Global  Task  Force  on 
Financial  Integrity  is  one  such  arrangement. 

**  AIMR  also  suggested  that  Core  Principle  4 
(Position  Limits)  be  modified  only  to  require  RFEs 
to  hold  members  accountable  for  their  positions. 
However,  position  limits  are  a  necessary  tool  for 
preventing  market  manipulation  or  distortion  in 
many  markets  and  the  Commission  therefore 
declines  to  modify  the  core  principle  as  proposed. 
However,  the  Commission  in  its  proposed  statement 
of  acceptable  practices  specifically  determined  that 
exchange  position  accountability  rules  are  an 
acceptable  means  of  meeting  the  core  principle  for 
various  types  of  markets.  65  FR  at  39005. 


whether  trading  is  electronic  or  open- 
outcry  (e.g.,  bids  and  offers  are  not 
automatically  captured  in  open-outcry 
trading).  CL  21-7  at  3,  CL  21-27  at  2. 
However,  technology  is  rapidly 
transforming  futures  markets  and  the 
core  principles  are  intended  to  be 
understood  broadly  and  applied  flexibly 
in  each  particular  market  context. 
Accordingly,  the  Commission  believes 
that  the  transparency  requirement,  as 
proposed,  provides  the  necessary 
guidance  for  both  open-outcry  and 
electronic  markets.  The  CBT  suggested 
that  the  Commission  revise  the  DTF 
Transparency  Core  Principle  to  mirror 
the  proposed  RFE  Transparency  Core 
Principle,  commenting  that  DTFs  appear 
to  have  the  more  onerous  transparency 
burden,  CL  21-36  at  10.  The  material 
difference  between  the  two  core 
principles  is  that  the  DTF  Transparency 
Core  Principle  requires  disclosure  of 
information  to  both  market  participants 
and  the  public.  That  requirement  is 
particularly  necessary  at  the  DTF  level 
in  light  of  the  framework's  greater 
reliance  on  disclosure  rather  than  merit- 
type  regulation. 

Upon  fmlher  consideration,  however, 
the  Commission  believes  that  the 
Transparency  Core  Principle  proposed 
to  apply  to  DTFs  should  be  applied  at 
the  RFE  level,  as  well.  The  RFE 
Transparency  Core  Principle  as 
proposed  could  result  in  permitting  an 
inappropriate  reduction  in  the 
information  currently  available  to 
market  participants.  Therefore,  imder 
the  final  Transparency  Core  Principle, 
both  RFEs  and  DTFs  must  provide 
information  to  market  participants,  on  a 
fair,  equitable  and  timely  basis, 
regarding  prices,  bids  and  offers,  as  well 
as  other  pertinent  information  as 
appropriate  to  the  market.  This 
additional  language  is  not  intended  to 
interfere  with  the  current  practice  of 
futures  exchcuiges  of  selling  price  and 
other  market  information  through 
various  information  vendors. 

FIA  suggested  in  its  comment  that  the 
guidance  regarding  price  and  reporting 
time  as  it  relates  to  block  trading  should 
be  eliminated  from  Appendix  A,  Core 
Principle  8,*5  CL  21-45  at  6-7,  The 


**Core  Principle  8  requires  an  RFE  to  "provide 
a  competitive,  open  and  efficient  market."  A 
primary  goal  of  the  Commission's  framework  is  to 
ensure  that  prices  discovered  in  futures  and 
derivatives  markets  are  accurate  and  reflective  of 
current  supply  and  demand  conditions  in  the 
markets.  Core  Principle  8  specifically  includes  the 
concept  of  "efficient"  markets  in  order  to  make 
clear  that  trading  systems  that  discover  prices 
reflective  of  the  forces  of  supply  and  demand  and 
accurately  reflect  publicly  held  information  may 
include  certain  practices,  such  as  block  trades,  that 
permit  large  traders  to  enter  the  market  with  a 
single  trade  as  opposed  to  having  to  execute 


Commission  imderstands  the  difficulties 
in  implementing  both  the  "fair  and 
reasonable  price"  and  "transparency" 
guidance.  Nevertheless,  current  block 
trading  provisions  meet  both  such 
criteria,  and  the  Commission  believes  it 
appropriate  to  retain  them  at  this  time. 
In  this  regard,  the  Commission  notes 
that  the  reporting  time  provision  is  not 
the  "specific  timing  requirement" 
referred  to  by  FIA,  but  a  provision  for 
transparency  of  the  block  trade, 
directing  that  the  trade  be  reported 
"within  a  reasonable  period  of 
time. "(emphasis  added).  65  FR  at  39006. 
Without  such  transparency,  the  market's 
price  discovery  role  would  be  harmed. 
The  Commission  may  reconsider  this 
guidance  in  the  futiu^  if,  in  practice, 
these  criteria  prove  to  be  unworkable.'*^ 

NYBOT  suggested  that  requiring  all 
RFEs  on  which  intermediaries  trade  to 
have  relevant  rules  under  Core  Principle 
10  (Financial  Standards)  would  impose 
a  new,  onerous  biu'den,  and  might  result 
in  conflicting  rules  being  implemented 
at  different  RFEs.  NYBOT  states  that 
segregation  of  customer  and  proprietary 
fimds  and  custody  and  investment  of 
customer  fimds  are  ciurently  governed 
by  Commission  rules  implemented 
under  the  auspices  of  a  designated  self- 
regulatory  organization.  CL  21-7  at  2. 
The  adoption  of  Core  Principle  10  is  not 
intended  to  impose  a  "new,  onerous 
burden"  on  exchanges,  to  change 
current  systems  in  place  for  the 
oversight  of  intermediaries  nor  to 
discourage  the  voluntary  harmonization 
of  rules  by  the  exchanges  through  the 
operation  of  organizations  such  as  the 
Joint  Audit  Committee. 

The  Commission  has  modified  Core 
Principle  15  in  response  to  concerns 
that  it  inadvertently  could  impose  a 
duty  different  in  form  or  degree  from  the 
antitrust  statutes  and  court  decisions 
construing  them.  See.  e.g.,  comment  of 
the  Board  of  Trade  Clearing 
Corporation,  CL  21-20  at  13.  Final  Core 
Principle  15  requires  that  RFEs  operate 
in  a  manner  consistent  with  the  public 
interest  to  be  protected  by  the  antitrust 
laws.  The  Commission  itself  remains 
subject  to  the  requirements  of  section  15 


numerous  small  trades.  By  including  "efficiency" 
in  addition  to  open  and  competitive  markets,  the 
Commission  is  promoting  a  flexible  standard  that 
protects  the  price  discovery  process  of  the  markets 
while  permitting  a  variety  of  trading  practices. 
**  AIMR  recommended  that  the  Commission 
reword  Core  Principle  8  as  an  RFE  should  not  only 
provide  for,  but  should  also  facilitate  the 
appearance  of,  a  competitive,  open  and  efficient 
market  (trading  system).  CL  21-64  at  4.  The  final 
version  of  Core  Principle  8  does  not  include  the 
additional  language  proposed  by  AIMR.  The 
Commission  believes  that  provision  of  an  open  and 
competitive  market  would  also  promote  the 
appearance  of  such  a  market,  without  the  need 
explicitly  to  so  require. 


of  the  Act,  and  will  continue  to  take  into 
consideration  the  public  interest  to  be 
protected  by  the  antitrust  laws  and  to 
endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives  of  the  Act  in  requiring  or 
approving  any  bylaw,  rule  or  regulation 
of  any  facility  recognized  imder  this 
framework.*^ 

3.  New  Products  and  Rules  and 
Amendments  Thereof 

The  Commission  proposed  that 
alteration  by  RFEs  of  the  terms  and 
conditions  of  futures  contracts  on  the 
enumerated  agricultural  contracts  be 
subject  to  prior  review  and  approval  by 
the  Commission.  The  NYBOT,  MGE, 
CBT,  and  CME  opposed  this  provision, 
arguing  that  RFEs  should  be  permitted 
to  alter  the  terms  or  conditions  of 
agricultiu-al  contract  terms  and 
conditions  by  self-certification,  the  same 
process  permitted  for  contracts  on  all 
other  commodities.**  In  contrast  to  the 
exchange  commenters,  a  number  of 
commenters  representing  agricultural 
interests  specifically  supported 
retention  of  the  proposed  45-day  prior 
approval  requirement  for  changes  to  the 
terms  and  conditions  of  existing 
agricultural  contracts.*^  Concern  was 
also  raised  by  the  National  Cotton 
Council  and  the  agricidtm-al  producers 
groups  regarding  the  certification 
process  for  new  contracts.  CL  21-54  at 
1.  They  suggested  that  Commission 
prior  approval  imder  a  45-day  review 
period  be  required  for  new  agricultural 
contracts,  as  well  as  for  alterations  of 
existing  contracts. ^o  CL  21-60  at  2. 

The  Commission  concurs  with  the 
agricultural  producers  groups  that,  as 
"agricultural  futures  markets  serve  as 
the  price  discovery  mechanism  for 
agricultural  commodities,  any  changes 
to  these  markets  can  have  a  significant 
impact  on  farmers  and  ranchers,"  CL 
21-60  at  2.  In  light  of  their  reliance  on 
the  existing  futures  markets  for  price 


*'  Section  15  of  the  Act  is  also  reserved  under 
rule  38.6(a).  Section  15  of  the  Act  requires  the 
Commission  to  take  into  consideration  the  public 
interest  to  be  protected  by  the  antitrust  laws  and  to 
endeavor  to  take  the  least  anticompetitive  means  of 
achieving  the  objectives  of  the  Act  in  issuing  any 
order,  adopting  any  regulation,  or  approving  any 
rule. 

«  See  CL  21-7  at  2.  4:  CL  21-24  at  3-4;  CL  21- 
36  at  11;  CL  21-51  at  5. 

"  See  CL  21-52  at  1-2  (National  Cattlemen's  Beef 
Association);  CL  21-54  at  1  (The  National  Cotton 
Council  of  America,  "National  Cotton  Council"):  CL 
21-60  at  1-2  (agricultural  producers  groups). 

'"The  comment  letter  stated  that  the  agricultural 
organizations  were  concerned  that  exchanges  could 
use  the  ability  to  offer  a  new  contract  with  one 
day's  notice  to  avoid  prior  review  and  approval  for 
amendments  and  changes  to  agricultural  contracts. 
It  could  also  cause  market  fragmentation,  since  new 
trading  facilities  might  test  new  contracts  on  the 
market  without  a  thorough  prior  business  analysis. 


discovery,  the  Commission  concurs  that 
agricultural  producers,  processors  and 
merchants  have  an  interest  in 
commenting  on  significant  alterations  to 
the  terms  of  contracts  prior  to  their 
implementation.  Accordingly,  the 
Commission  is  adopting  the  prior 
approval  provision  for  amendments  to 
contract  terms  and  conditions,  as 
proposed.  However,  the  Commission 
does  not  agree  that  the  same 
opportunity  for  comment  is  necessary 
for  new  contracts,  upon  which 
producers  have  not  previously  relied. 
The  success  of  a  new  contract  will  rest 
on  its  attractiveness  to  mariiet 
participants  and  the  marketplace  will 
determine  whether  the  terms  and 
conditions  of  a  new  contract  offer  a 
reliable  price  discovery  mechanism. 
Accordingly,  the  Commission  has 
decided  to  permit  an  RFE  to  fist  new 
agricultural  contracts  by  self- 
certification,  as  proposed. 

Several  commenters  opposed 
Commission  authority  to  stay  the 
effectiveness  of  rules  implemented  by 
exchange  certification  during  a 
Commission  action  to  disapprove  those 
rules.  See,  rule  1.41(c)(4)  as  amended." 
They  argued  that  such  stays  could 
disrupt  the  marketplace.  ^2  However, 
under  the  rule,  the  Commission  would 
only  be  able  to  stay  a  proposed  rule 
incident  to  disapproval  proceedings  and 
the  stay  determination  would  not  be 
delegable  to  Commission  staff.  The 
Commission  anticipates  that  it  will  stay 
implementation  of  an  RFE  rule  only  in 
limited  and  egregious  situations,  where, 
for  example,  one  or  more  core  principles 


"  Amendments  to  Commission  rule  1 .41  were 
proposed  as  part  of  the  new  regulatory  framework. 
These  amendments,  appearing  in  the  final  version 
in  this  Federal  Register  releasai  allow  an  RFE  to 
make  modifications  to  its  rules  (other  than  terms  or 
conditions  of  contracts  on  the  commodities 
enumerated  in  section  la(3)  of  the  Act)  by 
certification  to  the  Commission  that  the  new  or 
amended  rule  does  not  violate  the  Act  or  the 
Commission's  regulations.  Upon  the  adoption  of  the 
attached  amendments  to  Commission  rule  1.41.  the 
Commission's  earlier  certification  proposal, 
published  as  a  proposed  rule  on  November  26,  1999 
(64  FR  55428),  will  be  unnec«^|(y.  Therefore,  the 
Commission  is  withdrawing  proposed  rule  1.41(z) 
at  this  time. 

*2  See,  e.g..  CL  21-24  at  4  (assertions  by  MGE  that 
rules  should  not  be  stayed  absent  sufficient 
evidence  that  market  participants  will  suffer 
material  harm).  See  a/so  CL  21-27  at  3  (conclusions 
by  NYBOT  that  staying  a  rule  pending  a  proceeding 
to  disapprove  or  amend  it  could  take  months,  and 
the  uncertainty  thus  created  would  deter  traders); 
CL  21-36  at  li-12  (statement  by  CBT  that  it  could 
be  detrimental  for  the  Commission  to  retain 
authority  to  impose  a  stay  during  a  proceeding  to 
disapprove,  alter,  or  amend  an  RFE  rule  as  stays 
could  disrupt  the  marketplace);  CL  21-51  at  5 
(observation  by  CME  that  the  Commission  should 
not  retain  authority  to  stay  operation  of  an  exchange 
rule  as,  in  an  emergency  situation,  the  Commission 
could  act  under  section  Ba(9)  of  the  Act,  without 
advance  notice  or  a  hearing). 
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were  being  violated,  but  that  the 
Commission's  emergency  authority 
would  not  apply.^3  hi  such  serious 
situations,  the  Commission  believes  that 
the  unavailability  of  a  stay  could  cause 
significantly  more  disruptive  effects 
than  imposition  of  a  stay  in  appropriate 
situations.  In  those  rare  instances,  the 
absence  of  a  stay  could  cause 
significantly  greater  harm  to  the  market 
than  its  use.  The  Commission  has 
determined  that  this  authority  is  central 
to  its  ability  to  oversee  the  operation  of 
RFEs  consistent  with  its  responsibilities 
under  the  Act. 

4.  Bankruptcy  Status 

Several  commenters  requested  that 
the  Commission  clarify  that  transactions 
on  both  DTFs  and  RFEs  continue  to 
enjoy  the  same  Bankruptcy  Code  status 
as  transactions  on  a  designated  contract 
market.^''  As  noted  above,  recognized 
RFEs  and  DTFs  are  both  "boards  of 
trade"  within  the  meaning  of  the  Act, 
and  pursuant  to  these  regulations,  are 
deemed  to  be  subject  to  all  provisions  of 
the  Act  and  Commission  rules 
applicable  to  a  "designated  contract 
market."  See,  e.g.,  rule  38.1(b). 
Moreover,  final  part  38  explicitly 
reserves  the  applicability  of  part  190  to 
part  38  transactions.  Accordingly,  as 
explained  in  footnote  37  above,  as  a 
board  of  trade  within  the  meaning  of 
that  term  under  the  Act  (and  as  a 
contract  market  by  operation  of  part  38), 
transactions  on  RFEs  (and  DTFs)  would 
be  covered  by  the  provisions  of 
Subchapter  IV  of  Chapter  7,  Title  11  of 
the  Bankruptcy  Code,  which  apply  to 
futures  contracts  (or  options)  traded  on 
or  subject  to  the  rules  of  a  board  of  trade 
or  contract  market. ^s 

m.  Section  4(c)  Findings 

These  rule  amendments  are  being 
promulgated  imder  section  4(c)  of  the 
Act,  which  grants  the  Commission 
broad  exemptive  authority.  Section  4(c)^ 


"  For  example,  a  rule  that  altered  a  trade 
matching  algorithm  to  give  one  class  of  participants 
a  significant  and  improper  ongoing  advantage  over 
another  or  that  had  a  continuing  significant  adverse 
affect  on  customers  could  be  the  subject  of  a  stay. 
In  contrast,  such  a  rule  might  not  be  a  proper  basis 
for  a  market  emergency,  as  it  might  not  result  in  a 
situation  where  action  was  necessary  to  ensure  that 
the  market  accurately  reflected  the  forces  of  supply 
and  demand.  The  term  "emergency"  as  defined  in 
the  Act  means,  in  addition  to  threatened  or  actual 
market  manipulations  and  comers,  any  act  of  the 
United  States  or  a  foreign  government  affecting  a 
commodity  or  any  other  major  market  disturbance 
which  prevents  the  market  from  accurately 
reflecting  the  forces  of  supply  and  demand  for  such 
commodity.  See  section  8a(9)  of  the  Act. 

**  See.  e.g..  CL  21-65  at  22. 

*'  Similarly,  the  Commission  believes  that 
transactions  on  recognized  DTFs  and  RFEs  should 
be  subject  to  the  same  tax  treatment  as  transactions 
on  formally  designated  contract  markets. 


of  the  Act  provides  that,  in  order  to 
promote  responsible  economic  or 
financial  innovation  and  fair 
competition,  the  Commission  may  by 
rule,  regulation  or  order  exempt  any 
class  of  agreements,  contracts  or 
transactions,  either  unconditionally  or 
on  stated  terms  or  conditions  from  any 
of  the  requirements  of  any  provision  of 
the  Act.  For  any  exemption  granted 
pursuant  to  4(c),  the  Commission  must 
find  that  the  exemption  would  be 
consistent  with  the  public  interest.  For 
any  exemption  granted  pursuant  to  4(c) 
fi-om  the  requirements  of  section  4(a), 
the  Commission  must  further  find  that 
the  section  4(a)  requirement(s)  should 
not  be  applied  to  the  agreement, 
contract  or  transaction  to  be  exempted, 
that  the  exemption  would  be  consistent 
with  the  public  interest  and  the 
purposes  of  the  Act,  that  the  agreement, 
contract,  or  transaction  to  be  exempted 
would  be  entered  into  solely  between 
appropriate  persons  and  that  the 
exemption  will  not  have  a  material 
adverse  effect  on  the  ability  of  the 
Commission  or  any  contract  market  to 
discharge  its  regulatory  or  self- 
regulatory  duties  under  the  Act.^^ 

The  Commission  specifically 
requested  the  public  to  comment  on 
these  issues.  The  Commission  finds  and 
the  commenters  overwhelmingly 
concurred  that  the  proposed  regulatory 
firamework  would  be  in  the  public 
interest.  As  explained  above,  these 
proposed  rules  establish  a  new 
regulatory  framework.  The  proposed 
fitunework  is  intended  to  promote 
innovation  and  competition  in  futtires 
trading  and  to  permit  the  markets  the 
flexibility  to  respond  to  technological 
and  structiiral  changes.  Consequently, 
the  Commission  finds  that  section  4(a) 
requirements  should  not  be  applied  to 
agreements,  contracts  or  transactions 
executed  piu-suant  to  parts  36,  37  or  38 
except  as  provided  for  in  each  part, 
respectively.  Moreover,  the  proposed 
framework  establishes  three  regulatory 
tiers  with  regulations  tailored  to  the 
natiue  of  the  commodities  traded  and 
the  natiu-e  of  the  market  participant.  As 
the  Conunission  explained  above,  access 
to  each  of  the  tiers  is  dependent  upon 
the  appropriateness  of  the  participant. 

Accordingly,  and  for  the  reasons 
detailed  above,  the  Commission  finds 
that  each  class  of  participant  eligible  to 
participate  in  a  specific  tier  is 
appropriate  for  that  exemptive  relief. 
Finally,  the  exemptions  for  parts  37  and 
38  are  upon  stated  terms.  As  detailed 
above,  these  terms  include  application 
of  regulatory  and  self-regulatory 
requirements  tailored  to  the  nature  of 


the  market.  In  light  of  these  conditions, 
this  exemptive  relief  would  have  no 
adverse  effect  on  any  of  the  regulatory 
or  self-regulatory  responsibilities 
imposed  by  the  Act  and  the  exemptions 
are  consistent  with  the  purposes  of  the 
Act. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601,  et  seq.  (1994  &  Supp.  II 
1996),  requires  federal  agencies,  in 
promulgating  rules,  to  consider  the 
impact  of  those  rules  on  small  entities. 
The  rules  adopted  herein  would  affect 
contract  markets,  FCMs,  CTAs,  Floor 
Brokers  and  Floor  Traders.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
small  entities  in  accordance  with  the 
RFA.^^  In  its  previous  determinations, 
the  Commission  has  concluded  that 
contract  markets  and  registered  FCMs 
are  not  small  entities  for  the  purpose  of 
the  RFA.58  With  respect  to  CTAs,  Floor 
Brokers  and  Floor  Traders,  the 
Commission  has  stated  that  it  is 
appropriate  to  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  some  or  all  of  the  affected 
entities  should  be  considered  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  them  of  any  rule. 
In  this  regard,  the  rules  being  adopted 
herein  would  allow  qualifying  CTAs, 
floor  brokers  and  floor  traders  to  access 
trading  in  less  regulated  futiu'es  markets 
than  is  ciuTently  the  case;  consequenUy, 
these  rules  should  not  have  any,  or 
result  in  only  a  de  minimus,  increase  in 
the  regulatory  requirements  that  apply 
to  CTAs,  Floor  Brokers  and  Floor 
Traders.  Accordingly,  the  Commission 
does  not  expect  the  rules,  as  adopted 
herein,  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Furthermore,  no  comments 
were  received  from  the  public  on  the 
RFA  and  its  relation  to  the  proposed 
rules.  Therefore,  the  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  piusuant  to  5  U.S.C.  605(b), 
that  the  action  taken  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act  of  1995 

These  parts  15,  3^,  38  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13  (May  13, 


»  See  7  U.S.C.  6(c). 


"47  FR  18618-21  (Apr.  30,  1982). 

5»47  FR  18618,  18619  (discussing  contract 
markets):  47  FR  18619-20  (discussing  FCMs  and 
CPOs). 


1996)),  the  Commission  has  submitted  a 
copy  of  these  proposed  parts  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review  (44  U.S.C.  3504(h)). 
No  comments  were  received  in  response 
to  the  Commission's  invitation  in  the 
NPRM  to  comment  on  any  potential 
paperwork  burden  associated  with  these 
regulations. 

List  of  Subiects 

17  CFR  Parti 

Commodity  futures.  Consumer 
protection.  Contract  markets. 
Designation  application.  Reporting  and 
recordkeeping  requirements.    * 

17  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Commodity  futures.  Contract 
markets.  Designation  application, 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  15 

Commodity  futures.  Contract  markets, 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  36 

Commodity  futures.  Commodity 
Futures  Trading  Conunission. 

17  CFR  Part  37 

Authority  delegations  (Government 
agencies).  Commodity  futures. 
Commodity  Futures  "Trading 
Commission. 

17  CFR  Part  38 

Commodity  futures,  Commodity 
Futures  Trading  Commission. 

17  CFR  Part  100 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

17  CFR  Part  170 

Authority  delegations  (Government 
agencies),  Commodity  futures, 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  180 

Claims,  Commodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act  and,  in  particular,  sections  4,  4c, 
4i,  5,  5a,  6  and  8a  thereof,  7  U.S.C.  6, 
6c,  6i,  7,  7a,  8,  and  12a,  the  Commission 
hereby  amends  Chapter  I  of  Tide  17  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2,  2a,  4,  4a,  6,  6a. 
6b,  6c,  6d,  6e.  6f,  6g,  6h,  6i,  6j,  6k,  61,  6m, 
6n,  6o,  6p,  7,  7a,  7b,  8,  9,  12,  12a,  12c,  13a, 
13a-l.  16, 16a,  19,  21,  23,  and  24. 

2.  Section  1.37  is  amended  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  1 .37    Customer's  or  option  customer's 
name,  address,  and  occupation  recorded; 
record  of  guarantor  or  controller  of 
account. 

***** 

(c)  Each  recognized  futures  exchange 
shall  keep  a  record  in  permanent  form 
which  shall  show  the  true  name; 
address;  and  principal  occupation  or 
business  of  any  foreign  trader  executing 
transactions  on  the  facility  or  exchange, 
as  well  as  the  name  of  any  person 
guaranteeing  such  transactions  or 
exercising  any  control  over  the  trading 
of  such  foreign  trader. 

(d)  Paragraph  (c)  of  this  section  shall 
not  apply  to  a  recognized  futures 
exchange  on  which  transactions  in 
futures  or  option  contracts  of  foreign 
traders  are  executed  through  and  the 
resulting  transactions  are  maintained  in 
accounts  carried  by  a  registered  futures 
commission  merchant  or  introducing 
broker  subject  to  the  provisions  of 
paragraph  (a)  of  this  section. 
***** 

3.  Section  1.41  is  amended  as  follows: 

a.  By  revising  paragraph  (a)(1), 

b.  By  removing  and  reserving 
paragraph  (b),  and  removing  paragarphs 
(i)  through  (t), 

c.  By  redesignating  paragraph  (e)  as 
paragraph  (i)  and  revising  it, 

d.  By  revising  paragraphs  (c)  and  (d) 
and  adding  (e),  and 

e.  By  amending  paragraphs  (f)  and  (g) 
by  adding  the  words  "or  recognized 
futvu^s  exchange"  after  the  words 
"contract  market"  each  time  they 
appear,  to  read  as  follows: 

§1.41     Contract  market  rules;  submission 
of  rules  to  the  Commission;  exemption  of 
certain  rules. 

(a)  *   *   * 

(1)  The  term  rule  of  a  contract  market 
means  any  constitutional  provision, 
article  of  incorporation,  bylaw,  rule, 
regulation,  resolution,  interpretation, 
stated  policy,  term  and  condition, 
trading  protocol,  agreement  or 
instriunent  corresponding  thereto,  in 
whatever  form  adopted,  and  any 
amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract 


market,  or  by  the  governing  board 
thereof  or  any  committee  thereof. 

***** 

(b)  [Reserved] 

(c)  Exemption  from  the  rule  review 
procedure  requirements  of  section 
5a(a)(l2)(Aj  of  the  Act  and  related 
regulations.  Notwithstanding  the  rule 
approval  and  filing  requirements  of 
section  5a(a)(12)  of  the  Act,  designated 
contract  markets,  recognized  futures 
exchanges  and  recognized  clearing 
organizations  may  place  a  rule  into 
effect  without  prior  Commission  review 
or  approval  if: 

(1)  The  rule  is  not  a  term  or  condition 
of  a  contract  for  future  delivery  of  an 
agricultiutd  commodity  listed  in  section 
la(3)oftheAct; 

(2)  The  entity  has  filed  a  submission 
for  the  rule,  and  the  Commission  has 
received  the  submission  at  its 
Washington,  D.C.  headquarters  and  at 
the  regional  office  having  jurisdiction 
over  the  entity  by  close  of  business  on 
the  business  day  preceding 
implementation  of  the  rule;  and 

(3)  The  rule  submission  includes: 
(i)  The  label,  "Submission  of  rule  by 

self-certification;' 

(ii)  The  text  of  the  rule  (in  the  case  of 
a  rule  amendment,  brackets  must 
indicate  words  deleted  and 
imderscoring  must  indicate  words 
added); 

(iii)  A  brief  explanation  of  the  rule 
including  any  substantive  opposing 
views  not  incorporated  into  the  rule; 
and 

(iv)  A  certification  by  the  eligible 
entity  that  the  rule  does  not  violate  any 
provision  of  the  Act  and  regulations 
thereunder. 

(4)  The  Commission  retains  the 
authority  to  stay  the  effectiveness  of  a 
rule  implemented  pursuant  to  paragraph 
(c)(1)  of  this  section  during  the 
pendency  of  Commission  proceedings  to 
disapprove,  alter  or  amend  the  nde.  The 
decision  to  stay  the  effectiveness  of  a 
rule  in  such  circumstances  may  not  be 
delegable  to  any  employee  of  the 
Commission. 

{d)(l)  Voluntary  submission  of  rules 
for  fast-track  approval.  A  designated 
contract  market,  recognized  futures 
exchange,  derivatives  transaction 
facility  or  recognized  clearing 
organization  may  submit  any  rule  or 
proposed  rule  (which  may  be  terms  or 
conditions  of  trading  or  trading 
protocols),  except  those  submitted  to  the 
Commission  under  paragraph  (f)  of  this 
section,  for  approval  by  the  Commission 
pursuant  to  section  5a(a)(12)(A)  of  the 
Act.  whether  or  not  so  required  by 
section  5a(a)(12)  of  the  Act  imder  the 
following  procedures: 
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(i)  One  copy  of  each  rule  submitted 
under  this  section  shall  be  furnished  in 
hard  copy  or  electronically  in  a  format 
specified  by  the  Secretary  of  the 
Commission  to  the  Commission  at  its 
Washington,  DC  headquarters.  If  a  hard 
copy  is  furnished  for  submissions  under 
appendix  A  to  part  5  of  this  chapter,  two 
additional  hard  copies  shall  be 
furnished  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW., 
Washington,  DC  20581.  Each 
submission  under  this  paragraph  (d)(1) 
shall  be  in  the  following  order: 

(A)  Label  the  submission  as 
"Submission  for  Commission  rule 
approval"; 

(B)  Set  forth  the  text  of  the  rule  or 
proposed  rule  (in  the  case  of  a  rule 
amendment,  brackets  must  indicate 
words  deleted  and  underscoring  must 
indicate  words  added); 

(C)  Describe  the  proposed  effective 
date  of  a  proposed  rule  and  any  action 
taken  or  anticipated  to  be  taken  to  adopt 
the  proposed  rule  by  the  contract 
market,  recognized  futiues  exchange, 
derivatives  transaction  facility  or 
recognized  clearing  organization  or  by 
its  governing  board  or  by  any  committee 
thereof,  and  cite  the  rules  of  the  entity 
that  authorize  the  adoption  of  the 
proposed  rule; 

(D)  Explain  the  operation,  purpose, 
and  effect  of  the  proposed  rule, 
including,  as  applicable,  a  description 
of  the  anticipated  benefits  to  market 
participants  or  others,  any  potential 
anticompetitive  effects  on  market 
participants  or  others,  how  the  rule  fits 
into  the  contract  market,  recognized 
futures  exchange,  derivatives 
transaction  facility  or  recognized 
clearing  organization's  framework  of 
self-regulation,  and  any  other 
information  which  may  be  beneficial  to 
the  Commission  in  analyzing  the 
proposed  rule.  If  a  proposed  rule  affects, 
directly  or  indirectly,  the  application  of 
any  other  rule  of  the  submitting  entity, 
set  forth  the  pertinent  text  of  any  such 
rule  and  describe  the  anticipated  effect; 

(E)  Note  and  briefly  describe  any 
substantive  opposing  views  expressed 
with  respect  to  the  proposed  rule  which 
were  not  incorporated  into  the  proposed 
rule  prior  to  its  submission  to  the 
Conmiission:  and 

(F)  Identify  any  Commission 
regulation  that  the  Commission  may 
need  to  amend,  or  sections  of  the  Act  or 
Commission  regulations  that  the 
Commission  may  need  to  interpret  in 
order  to  approve  or  allow  into  effect  the 
proposed  rule.  To  the  extent  that  such 
an  amendment  or  interpretation  is 
necessary  to  accommodate  a  proposed 
rule,  the  submission  should  include  a 


reasoned  analysis  supporting  the 
change. 

(ii)  All  rules  submitted  for 
Commission  approval  under  paragraph 
(d)(l)(i)  of  this  section  shall  be  deemed 
approved  by  the  Commission  under 
section  5a(a)(12)(A)  of  the  Act,  forty-five 
days  after  receipt  by  the  Commission, 
imless  notified  otherwise  within  that 
period,  if: 

(A)  The  submission  complies  with  the 
requirements  of  paragraphs  (d)(l)(i)  (A) 
through  (F)  of  this  section  or,  for 
dormant  contracts,  the  requirements  of 
§  5.3  of  this  chapter; 

(B)  The  submitting  entity  does  not 
amend  the  proposed  rule  or  supplement 
the  submission,  except  as  requested  by 
the  Conunission,  during  the  pendency 
of  the  review  period;  and 

(C)  The  submitting  entity  has  not 
instructed  the  Commission  in  writing 
during  the  review  period  to  review  the 
proposed  rule  under  the  180  day  review 
period  under  section  5a(a)(12)(A)  of  the 
Act. 

(iii)  The  Commission,  within  forty- 
five  days  after  receipt  of  a  submission 
filed  pursuant  to  paragraph  (d)(l)(i)  of 
this  section,  may  notify  the  entity 
making  the  submission  that  the  review 
period  has  been  extended  for  a  period 
of  thirty  days  where  the  proposed  rule 
raises  novel  or  complex  issues  which 
require  additional  time  for  review  or  is 
of  major  economic  significance.  This 
notification  shall  briefly  describe  the 
natxire  of  the  specific  issues  for  which 
additional  time  for  review  is  required. 
Upon  such  notification,  the  period  for 
review  shall  be  extended  for  a  period  of 
thirty  days,  and,  unless  the  entity  is 
notified  otherwise  during  that  period, 
the  rule  shall  be  deemed  approved  at 
the  end  of  the  enlarged  review  time. 

(iv)  Ehuing  the  forty-five  day  period 
for  fast-track  review,  or  the  thirty-day 
extension  when  the  period  has  been 
enlarged  under  paragraph  (d)(l)(iii)  of 
this  section,  the  Commission  shall 
notify  the  submitting  entity  that  the 
Commission  is  terminating  fast-track 
review  procedures  and  will  review  the 
proposed  rule  under  the  180  day  review 
period  of  section  5a(a)(l2)(A)  of  the  Act, 
if  it  appears  that  the  proposed  rule  may 
violate  a  specific  provision  of  the  Act, 
regulations,  or  form  or  content 
requirements  of  this  section.  This 
termination  notification  will  briefly 
specify  the  natxue  of  the  issues  raised 
and  the  specific  provision  of  the  Act, 
regulations,  or  form  or  content 
requirements  of  this  section  that  the 
proposed  rule  appears  to  violate.  Within 
fifteen  days  of  receipt  of  this 
termination  notification,  the  designated 
contract  market,  recognized  futures 
exchange,  derivatives  transaction 


facility  or  recognized  clearing 
organization  may: 

(A)  Withdraw  the  rule; 

(B)  Request  the  Commission  to  review 
the  rule  pursuant  to  the  one  hundred 
and  eighty  day  review  procedures  set 
forth  in  section  5a(a)(12)(A)  of  the  Act; 
or 

(C)  Request  the  Commission  to  render 
a  decision  whether  to  approve  the 
proposed  rule  or  to  institute  a 
proceeding  to  disapprove  the  proposed 
rule  under  the  procedures  specified  in 
section  5a{a)(12)(A)  of  the  Act  by 
notifying  the  Commission  that  the 
submitting  entity  views  its  submission 
as  complete  and  final  as  submitted. 

(2)  Voluntary  submission  of  rules  for 
expedited  approval.  Notwithstanding 
the  provisions  of  paragraph  (d)(1)  of  this 
section,  changes  to  terms  and  conditions 
of  a  contract  that  are  consistent  with  the 
Act  and  Commission  regulations  and 
with  standards  approved  or  established 
by  the  Commission  in  a  written 
notification  to  the  market  or  clearing 
organization  of  the  applicability  of  this 
paragraph  (d)(2)  shall  be  deemed 
approved  by  the  Commission  at  such 
time  and  under  such  conditions  as  the 
Commission  shall  specify,  provided, 
however,  that  the  Commission  may  at 
any  time  alter  or  revoke  the 
applicability  of  such  a  notice  to  any 
particular  contract. 

(e)(1)  Notification  of  rule 
amendments.  Notwithstanding  the  rule 
approval  and  filing  requirements  of 
section  5a(a)(12)  of  the  Act  and  of 
paragraphs  (c)  and  (d)  of  this  section, 
designated  contract  markets,  recognized 
futures  exchanges  and  recognized 
clearing  organizations  may  place  the 
following  rules  into  effect  without  prior 
notice  to  the  Commission  if  the 
following  conditions  are  met: 

(i)  The  designated  contract  market, 
recognized  futures  exchange,  or 
recognized  clearing  organization 
provides  to  the  Commission  at  least 
weekly  a  summary  notice  of  all  rule 
changes  made  effective  pursuant  to  this 
paragraph  during  the  preceding  week. 
Such  notice  must  be  labeled  "Weekly 
Notification  of  Rule  Changes"  and  need 
not  be  filed  for  weeks  during  which  no 
such  actions  have  been  taken.  One  copy 
of  each  such  submission  shall  be 
furnished  in  hard  copy  or  electronically 
in  a  format  specified  by  the  Secretary  of 
the  Commission  to  the  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW., 
Washington,  DC  20581;  and 

(ii)  The  rule  change  governs: 

(A)  Nonmaterial  revisions. 
Corrections  of  typographical  errors, 
renumbering,  periodic  routine  updates 
to  identifying  information  about 


approved  entities  and  other  such 
nonsubstantive  revisions  of  contract 
terms  and  conditions  that  have  no  effect 
on  the  economic  characteristics  of  the 
contract; 

(B)  Delivery  standards  set  by  third 
parties.  Changes  to  grades  or  standards 
of  conunodities  deliverable  on  futiires 
contracts  that  are  established  by  an 
independent  third  party  and  that  are 
incorporated  by  reference  as  terms  of 
the  contract,  provided  that  the  grade  or 
standard  is  not  established,  selected  or 
calculated  solely  for  use  in  connection 
with  futures  or  option  trading; 

(C)  Index  contracts.  Routine  changes 
in  the  composition,  computation,  or 
method  of  selection  of  component 
entities  of  an  index  other  than  a  stock 
index  referenced  and  defined  in  the 
contract's  terms,  made  by  an 
independent  third  party  whose  business 
relates  to  the  collection  or 
dissemination  of  price  information  and 
that  was  not  formed  solely  for  the 
purpose  of  compiling  an  index  for  use 
in  connection  with  a  futures  or  option 
contract; 

(D)  Transfer  of  membership  or 
ownership.  Procedm-es  and  forms  for  the 
purchase,  sale  or  transfer  of  membership 
or  ownership,  but  not  including 
qualifications  for  membership  or 
ownership,  any  right  or  obligation  of 
membership  or  ownership  or  dues  or 
assessments;  or 

(E)  Administrative  procedures.  The 
organization  and  administrative 
procedures  of  a  contract  market's 
governing  bodies  such  as  a  Board  of 
Directors,  Officers  and  Committees,  but 
not  voting  requirements  and  procedures 
or  requirements  or  procedures  relating 
to  conflicts  of  interest. 

(2)  Notification  of  rule  amendments 
not  required.  Notwithstanding  the  rule 
approval  and  filing  requirements  of 
section  5a(a)(12)  of  the  Act  and  of 
paragraphs  (c)  and  (d)  of  this  section, 
designated  contract  markets,  recognized 
futures  exchanges  and  recognized 
clearing  organizations  may  place  into 
effect  without  notice  to  the  Commission, 
rules  governing: 

(i)  Administration.  The  routine,  daily 
administration,  direction  and  control  of 
employees,  requirements  relating  to 
gratuity  and  similar  funds,  but  not 
guaranty,  reserves,  or  similar  funds; 
declaration  of  holidays,  and  changes  to 
facilities  housing  the  market,  trading 
floor  or  trading  area;  or 

(ii)  Standards  of  decorum.  Standards 
of  decorum  or  attire  or  similar 
provisions  relating  to  admission  to  the 
floor,  badges,  visitors,  but  not  the 
establishment  of  penalties  for  violations 
of  such  rules. 


(i)  Membership  lists.  Upon  request  of 
the  Commission  each  designated 
contract  market,  recognized  futures 
exchange  or  recognized  clearing 
organization  shall  promptly  furnish  to 
the  Commission  a  current  list  of  the 
facility's  or  entity's  members  or  owners 
subject  to  fitness  requirements. 

§§  1 .43, 1 .45  and  1 .50    [Removed] 

4.  In  part  1,  §§1.43,  1.45,  and  1.50  are 
proposed  to  be  removed  and  reserved. 

5.  Part  5  is  amended  as  follows: 

PART  5— PROCEDURES  FOR  LISTING 
NEW  PRODUCTS 

a.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6(c).  6c,  7,  7a,  8  and 
12a. 

b.  The  heading  of  part  5  is  revised  as 
set  forth  above  and  §§  5.1  through  5.3 
are  revised  to  read  as  follows: 

§  5.1     Listing  contracts  for  trading  by 
exchange  certification. 

(a)  Notmthstanding  the  provisions  of 
section  4(a)(1)  ofthe  Act  or  §33.2  of  this 
chapter,  a  board  of  trade  that  has  been 
recognized  by  the  Commission  as  a 
recognized  futures  exchange  under  part 
38  of  this  chapter  may  list  for  trading 
contracts  of  sale  of  a  commodify  for 
future  delivery  or  commodify  option 
contracts,  if  the  recognized  futiu-es 
exchange: 

(1)  Lists  for  trading  at  least  one 
contract  which  is  not  dormant  within 
the  meaning  of  §  5.3; 

(2)  In  connection  with  the  trading  of 
the  contract  complies  with  all 
requirements  of  the  Act  and 
Conunission  regulations  thereimder 
applicable  to  the  recognized  futiu^s 
exchange  imder  part  38  of  this  chapter; 

(3)  Files  with  the  Commission  at  its 
Washington,  D.C.,  headquarters  either  in 
electronic  or  hard-copy  form  a  copy  of 
the  contract's  initial  terms  and 
conditions  and  a  certification  by  the 
recognized  futures  exchange  that  the 
contract's  initial  terms  and  conditions 
do  not  violate  any  requirement  of  part 
38  of  this  chapter,  any  applicable 
provision  of  the  Act  or  of  the  rules 
thereunder,  and  the  filing  is  received  no 
later  than  the  close  of  business  of  the 
business  day  preceding  the  contract's 
initial  listing;  and 

(4)  Identifies  the  contract  in  its  rules 
as  listed  for  trading  pursuant  to 
exchange  certification. 

(b)  The  provisions  of  this  section  shall 
not  apply  to: 

(1)  A  contract  subject  to  the 
provisions  of  section  2(a)(1)(B)  ofthe 
Act; 


(2)  A  contract  to  be  listed  initially  for 
trading  that  is  the  same  or  substantially 
the  same  as  one  for  which  an 
apphcation  for  Commission  review  and 
approval  pursuant  to  §  5.2  was  filed  by 
another  board  of  trade  while  the 
application  is  pending  before  the 
Commission;  or 

(3)  A  contract  to  be  listed  initially  for  - 
trading  that  is  the  same  or  substantially 
the  same  as  one  which  is  the  subject  of 

a  pending  Commission  disapproval 
proceeding  under  section  6  of  the  Act, 
to  disapprove  a  term  or  condition  under 
section  5a(a)(12)  ofthe  Act,  to  alter  or 
supplement  a  term  or  condition  under 
section  8a(7)  ofthe  Act,  to  amend  terms 
or  conditions  under  section  5a(a)(l0)  of 
the  Act,  to  declare  an  emergency  under 
section  8a{9)  of  the  Act,  or  to  any  other 
proceeding  the  effect  of  which  is  to 
disapprove,  alter,  supplement,  or 
require  a  contract  market  or  a 
recognized  futiu«s  exchange  to  adopt  a 
specific  term  or  condition,  trading  rule 
or  procedure,  or  to  take  or  refrain  from 
taking  a  specific  action. 

§5.2    Voluntary  submission  of  r>ew 
products  for  Commission  review  and 
approval. 

(a)  Cash-settled  contracts.  A  new 
contract  to  be  listed  for  trading  by  a 
recognized  futures  exchange  under  part 
38  of  this  chapter  or  a  recognized 
derivatives  transaction  facilify  under 
part  37  of  this  chapter  shall  be  deemed 
approved  by  the  Commission  ten 
business  days  after  receipt  by  the 
Commission  of  the  application  for 
contract  approval,  unless  notified 
otherwise  within  that  period,  if: 

(1)  The  submitting  entity  labels  the 
submission  as  being  submitted  pursuant 
to  Commission  rule  5.2 — Fast  Track 
Ten-Day  Review; 

(2)(i)  The  application  for  approval  is 
for  a  futures  contract  providing  for  cash 
setUement  or  for  delivery  of  a  foreign 
currency  for  which  there  is  no  legal 
impediment  to  delivery  and  for  which 
there  exists  a  liquid  cash  market;  or 

(ii)  For  an  option  contract  that  is  itself 
cash-settied,  is  for  delivery  of  a  foreign 
currency  that  meets  the  requirements  of 
paragraph  (a)(2){i)  of  this  section  or  i^to 
be  exercised  into  a  futures  contract 
which  has  already  been  designated  as  a 
contract  market  or  approved  under  this 
section; 

(3)  The  application  for  approval  is  for 
a  commodity  other  than  those 
enimierated  in  section  la(3)  ofthe  Act 
or  one  that  is  subject  to  the  procedures 
of  section  2(a)(1)(B)  of  the  Act: 

(4)  The  submitting  entity  trades  at 
least  one  contract  which  is  not  dormant 
within  the  meaning  of  this  part; 
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(5)  The  submission  complies  with  the 
requirements  of  Appendix  A  of  this 
part — Guideline  No.  1; 

(6)  The  submitting  entity  does  not 
amend  the  terms  or  conditions  of  the 
proposed  contract  or  supplement  the 
application  for  designation,  except  as 
requested  by  the  Commission  or  for 
correction  of  typographical  errors, 
renvunbering  or  other  such 
nonsubstantive  revisions,  during  that 

period;  and 

(7)  The  submitting  entity  has  not 
instructed  the  Commission  in  writing 
during  the  review  period  to  review  the 
application  for  designation  under  the 
usual  procedures  under  section  6  of  the 
Act. 

(b)  Contracts  for  physical  delivery.  A 
new  contract  to  be  listed  for  trading  by 
a  recognized  futures  exchange  under 
part  38  of  this  chapter  or  by  a 
derivatives  transaction  facility  imder 
part  37  of  this  chapter  shall  be  deemed 
approved  by  the  Commission  forty-five 
days  after  receipt  by  the  Commission  of 
the  application  for  contract  approval, 
imless  notified  otherwise  within  that 
period,  if: 

(1)  The  submitting  entity  labels  the 
submission  as  being  submitted  pursuant 
to  Commission  rule  5.2 — Fast  Track 
Forty-Five  Day  Review; 

(2)  The  application  for  contract 
approval  is  for  a  commodity  other  than 
those  subject  to  the  procedvu^s  of 
section  2(a)(1)(B)  of  the  Act; 

(3)  The  submitting  entity  lists  for 
trading  at  least  one  contract  which  is 
not  dormant  within  the  meaning  of  this 
part; 

(4)  The  submission  complies  with  the 
requirements  of  Appendix  A  to  this 
part — Guideline  No.  1; 

(5)  The  submitting  entity  does  not 
amend  the  terms  or  conditions  of  the 
proposed  contract  or  supplement  the 
application  for  designation,  except  as 
requested  by  the  Commission  or  for 
correction  of  typographical  errors, 
renumbering  or  other  such 
nonsubstantive  revisions,  during  that 
period;  and 

(6)  The  submitting  entity  has  not 
instructed  the  Commission  in  writing 
diiring  the  forty-five  day  review  period 
to  review  the  application  for  designation 
imder  the  usual  procedures  under 
section  6  of  the  Act. 

(c)  Notification  of  extension  of  time. 
The  Commission,  within  ten  days  after 
receipt  of  a  submission  filed  under 
paragraph  (a)  of  this  section,  or  forty- 
five  days  after  receipt  of  a  submission 
filed  under  paragraph  fb)  of  this  section, 
may  notify  Uie  submitting  entity  that  the 
review  period  has  been  extended  for  a 
period  of  thirty  days  where  the 
application  for  approval  raises  novel  or 


complex  issues  which  require 
additional  time  for  review.  This 
notification  will  briefly  specify  the 
natvu-e  of  the  specific  issues  for  which 
additional  time  for  review  is  required. 
Upon  such  notification,  the  period  for 
fast-track  review  of  paragraphs  (a)  and 
(b)  of  this  section  shall  be  extended  for 
a  period  of  thirty  days. 

(d)  Notification  of  termination  of  fast- 
track  procedures.  Ihiring  the  fast-track 
review  period  provided  under 
paragraphs  (a)  or  (b)  of  this  section,  or 
of  the  thirty-day  extension  when  the 
period  has  been  enlarged  under 
paragraph  (c)  of  this  section,  the 
Commission  shall  notify  the  submitting 
entity  that  the  Commission  is 
terminating  fast-track  review  procedures 
and  will  review  the  proposed  contract 
imder  the  usual  procedures  of  section  6 
of  the  Act,  if  it  appears  that  the 
proposed  contract  may  violate  a  specific 
provision  of  the  Act,  regulations,  or 
form  or  content  requirements  of 
Appendix  A  to  this  part.  This 
termination  notification  will  briefly 
specify  the  nature  of  the  issues  raised 
and  the  specific  provision  of  the  Act, 
regulation,  or  form  or  content 
requirement  of  Appendix  A  to  this  part 
that  the  proposed  contract  appears  to 
violate.  Within  ten  days  of  receipt  of 
this  termination  notification,  the 
submitting  entity  may  request  that  the 
Commission  render  a  decision  whether 
to  approve  the  designation  or  to 
institute  a  proceeding  to  disapprove  the 
proposed  application  for  designation 
imder  the  procedures  specified  in 
section  6  of  the  Act  by  notifying  the 
Commission  that  the  exchange  views  its 
application  as  complete  and  final  as 
submitted. 

(e)  Delegation  of  authority.  (1)  The 
Conmiission  hereby  delegates,  until  it 
orders  otherwise,  to  the  Director  of  the 
Division  of  Economic  Analysis  or  to  the 
Director's  delegatee.  with  the 
concurrence  of  the  General  Counsel  or 
the  General  Counsel's  delegatee. 
authority  to  request  under  paragraphs 
(a)(6)  and  {b)(5)  of  this  section  that  the 
recognized  futures  exchange  or 
derivatives  transaction  facility  amend 
the  proposed  contract  or  supplement  the 
application,  to  notify  a  submitting  entity 
under  paragraph  (c)  of  this  section  that 
the  time  for  review  of  a  proposed 
contract  term  submitted  for  review 
under  paragraphs  (a)  or  (b)  of  this 
section  has  been  extended,  and  to  notify 
the  submitting  entity  under  paragraph 
(d)  of  this  section  that  the  fast-track 
procedures  of  this  section  are  being 
terminated. 

(2)  The  Director  of  the  Division  of 
Economic  Analysis  may  submit  to  the 
Commission  for  its  consideration  any 


matter  which  has  been  delegated  in 
paragraph  (e)(1)  of  this  section. 

(3)  Nothing  in  the  paragraph  prohibits 
the  Commission,  at  its  election,  from 
exercising  the  authority  delegated  in 
paragraph  (e)(1)  of  this  section. 

§  5.3    Dormant  contracts. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  dormant  contract  means 
any  commodity  futures  or  option 
contract: 

(i)  In  which  no  trading  has  occurred 
in  any  future  or  option  expiration  for  a 
period  of  six  complete  calendar  months; 
or 

(ii)  Which  has  been  certified  by  a 
recognized  futures  exchange  or  a 
recognized  derivatives  transaction 
facility  to  the  Commission  to  be  a 
dormant  contract  market. 

(2)  [Reserved) 

(b)  Listing  of  additional  futures 
trading  months  or  option  expiration  by 
certification.  A  contract  that  has  been 
listed  for  trading  initially  under  the 
procedures  of  either  §§  5.1  or  5.2  that 
has  become  dormant  may  be  relisted  for 
trading  additional  months  pursuant  to 
the  procedures  of  §  1.41(c)  of  this 
chapter  by  filing  the. bylaw,  rule, 
regulation  or  resolution  to  list 
additional  trading  months  or  expirations 
with  the  Commission  as  specified  in 
that  section.  Upon  relisting,  the  contract 
must  be  identified  by  the  recognized 
futures  exchange  as  listed  for  trading  by 
exchange  certification. 

(c)  Approval  for  listing  of  additional 
futures  trading  months  or  option 
expirations.  A  contract  that  has  been 
initially  approved  by  the  Commission 
under  §  5.2  and  that  has  become 
dormant  may  be  relisted  for  trading 
additional  months  pursuant  to  the 
procedures  of  §  1.41(d)  of  this  chapter 
by  filing  the  bylaw,  rule,  regulation  or 
resolution  to  list  additional  trading 
months  or  expirations  with  the 
Commission  as  specified  in  that  section. 

(1)  Each  such  submission  shall  clearly 
designate  the  submission  as  filed 
pursuemt  to  Commission  Rule  5.3;  and 

(2)  Include  the  information  required 
to  be  submitted  pursuant  to  §  5.3  or  an 
economic  justification  for  the  listing  of 
additional  months  or  expirations  in  the 
dormant  contract  market,  which  shall 
include  an  explanation  of  those 
economic  conditions  which  have 
changed  subsequent  to  the  time  the 
contract  became  dormemt  and  an 
explanation  of  how  any  new  terms  and 
conditions  which  are  now  being 
proposed,  or  which  have  been  proposed 
for  an  option  market's  underlying 
futures  contract  market,  would  make  it 
reasonable  to  expect  that  the  futures  or 


option  contract  will  be  used  on  more 
than  an  occasional  basis  for  hedging  or 
price  basing. 

(d)  Exemptions.  No  contract  shall  be 
considered  dormant  until  the  end  of 
sixty  (60)  complete  calendar  months: 

(1)  Following  initial  listing;  or 

(2)  Following  Commission  approval  of 
the  contract  market  bylaw,  rule, 
regulation,  or  resolution  to  relist  trading 
months  submitted  pursuant  to 
paragraph  (c)  of  this  section. 

Appendices  C  and  D    (Removed  and 
Reserved] 

c.  Appendices  C  and  D  are  removed 
and  reserved. 

PART  15— REPORTS— GENERAL 
PROVISIONS 

6.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2,  4,  5.  6(c),  6a,  6c(a)- 
(d),  6f,  6g,  6i.  6k,  6m,  6n,  7.  9. 12a,  19  and 
21. 

7.  Section  15.05  is  amended  by 
revising  the  heading  and  by  adding 
paragraphs  (e)  through  (h)  to  read  as 
follows: 

§  1 5.05    Designation  of  agent  for  foreign 
brokers,  custonters  of  a  foreign  broker  and 
foreign  traders. 

***** 

(e)  Any  derivatives  transaction  facility 
eligible  under  §  37.2(a)(2)  of  this  chapter 
or  recognized  futures  exchange  that 
permits  a  foreign  broker  to  intermediate 
transactions  in  futures  or  option 
contracts  on  the  facility  or  exchange,  or 
permits  a  foreign  trader  to  effect 
transactions  in  futures  or  option 
contracts  on  the  facility  or  exchange 
shall  be  deemed  to  be  the  agent  of  the 
foreign  broker  and  any  of  its  customers 
for  whom  the  transactions  were 
executed,  or  the  foreign  trader  for 
purposes  of  accepting  delivery  and 
service  of  any  communication  issued  by 
or  on  behalf  of  the  Commission  to  the 
foreign  broker,  any  of  its  customers  or 
the  foreign  trader  with  respect  to  any 
futures  or  option  contracts  executed  by 
the  foreign  broker  or  the  foreign  trader 
on  the  derivatives  transaction  facility 
eligible  under  §  37.2(a)(2)  of  this  chapter 
or  recognized  futures  exchange.  Service 
or  delivery  of  any  communication 
issued  by  or  on  behalf  of  the 
Commission  to  a  derivatives  transaction 
facility  eligible  under  §  37.2(a)(2)  of  this 
chapter  or  recognized  futures  exchange 
pursuant  to  such  agency  shall  constitute 
valid  and  effective  service  upon  the 
foreign  broker,  any  of  its  customers,  or 
the  foreign  trader.  A  derivatives 
transaction  facility  eligible  under 


§  37.2(a)(2)  of  this  chapter  or  recognized 
futures  exchange  which  has  been  served 
with,  or  to  which  there  has  been 
delivered,  a  communication  issued  by 
or  on  behalf  of  the  Commission  to  a 
foreign  broker,  any  of  its  customers,  or 
a  foreign  trader  shall  transmit  the 
communication  promptly  and  in  a 
manner  which  is  reasonable  under  the 
circumstances,  or  in  a  manner  specified 
by  the  Commission  in  the 
communication,  to  the  foreign  broker, 
any  of  its  customers  or  the  foreign 
trader. 

(f)  It  shall  be  unlawful  for  any 
derivatives  transaction  facility  eligible 
under  §  37.2(a)(2)  of  this  chapter  or 
recognized  futures  exchange  to  permit  a 
foreign  broker,  any  of  its  customers  or 

a  foreign  trader  to  effect  transactions  in 
futures  or  option  contracts  unless  the 
derivatives  transaction  facility  eligible 
under  §  37.2(a)(2)  of  this  chapter  or 
recognized  futures  exchange  prior 
thereto  informs  the  foreign  broker,  any 
of  its  customers  or  the  foreign  trader  in 
any  reasonable  manner  the  derivatives 
transaction  facility  eligible  under 
§  37.2(a)(2)  of  this  chapter  or  recognized 
futures  exchange  deems  to  be 
appropriate,  of  the  requirements  of  this 
section. 

(g)  The  requirements  of  paragraphs  (e) 
and  (f)  of  this  section  shall  not  apply  to 
any  transactions  in  futures  or  option 
contracts  if  the  foreign  broker,  any  of  its 
customers  or  the  foreign  trader  has  duly 
executed  and  maintains  in  effect  a 
written  agency  agreement  in  compliance 
with  this  paragraph  with  a  person 
domiciled  in  the  United  States  and  has 
provided  a  copy  of  the  agreement  to  the 
derivatives  transaction  facility  eligible 
under  §  37.2(a)(2)  of  this  chapter  or 
recognized  futures  exchange  prior  to 
effecting  any  transactions  in  futures  or 
option  contracts  on  the  derivatives 
transaction  facility  eligible  under 

§  37.2(a)(2)  of  this  chapter  or  recognized 
futures  exchange.  This  agreement  must 
authorize  the  person  domiciled  in  the 
United  States  to  serve  as  the  agent  of  the 
foreign  broker,  any  of  its  customers  or 
the  foreign  trader  for  purposes  of 
accepting  delivery  and  service  of  all 
communications  issued  by  or  on  behalf 
of  the  Commission  to  the  foreign  broker, 
any  of  its  customers  or  the  foreign  trader 
and  must  provide  an  address  in  the 
United  States  where  the  agent  will 
accept  delivery  and  service  of 
communications  ft-om  the  Commission. 
This  agreement  must  be  filed  with  the 
Commission  by  the  derivatives 
transaction  facility  eligible  under 
§  37.2(a)(2)  of  this  chapter  or  recognized 
futures  exchange  prior  to  permitting  the 
foreign  broker,  any  of  its  customers  or 
the  foreign  trader  to  effect  any 


transactions  in  futures  or  option 
contracts.  Unless  otherwise  specified  by 
the  Commission,  the  agreements 
required  to  be  filed  with  the 
Commission  shall  be  filed  with  the 
Secretary  of  the  Commission  at  Three 
Lafayette  Centre,  1155  21st5treet,  N.W., 
Washington,  D.C.  20581.  A  foreign 
broker,  any  of  its  customers  or  a  foreign 
trader  shall  notify  the  Commission 
immediately  if  the  written  agency 
agreement  is  terminated,  revoked,  or  is 
otherwise  no  longer  in  effect.  If  the 
derivatives  transaction  facility  eligible 
under  §  37.2(a)(2)  of  this  chapter  or 
recognized  futures  exchange  knows  or 
should  know  that  the  agreement  has 
expired,  been  terminated,  or  is  no  longer 
in  effect,  the  derivatives  transaction 
facility  eligible  under  §  37.2(a)(2)  of  this 
chapter  or  recognized  futures  exchange 
shall  notify  the  Secretary  of  the 
Commission  immediately,  ff  the  written 
agency  agreement  expires,  terminates,  or 
is  not  in  effect,  the  derivatives 
transaction  facility  eligible  under 
§  37.2(a)(2)  of  this  chapter  or  recognized 
futures  exchange  and  the  foreign  broker, 
any  of  its  customers  or  the  foreign  trader 
are  subject  to  the  provisions  of 
paragraphs  (e)  and  (f)  of  this  section. 

(h)  The  provisions  of  paragraphs  (e), 
(f)  and  (g)  of  this  section  shall  not  apply 
to  a  derivatives  transaction  facility  or 
recognized  futxu-es  exchange  on  which 
all  transactions  in  futures  or  option 
contracts  of  foreign  brokers,  their 
customers  or  foreign  traders  are 
executed  through  and  the  resulting 
transactions  are  maintained  in  accounts 
carried  by  a  registered  futures 
commission  merchant  or  introducing 
broker  subject  to  the  provisions  of  Rules 
15.05(a),  (b).  (c)  and  (d). 
***** 

8.  Part  36  is  revised  to  read  as  follows: 

PART  36— EXEMPTION  OF 
TRANSACTIONS  ON  MULTILATERAL 
TRANSACTION  EXECUTION 
FACIUTIES 

Sec. 

36.1  DefiniUons.  As  used  in  this  part: 

36.2  Exemption. 

36.3  Enforceability. 

Authority:  7  U.S.C.  2, 6, 6c,  and  12a. 

§36.1     Definitions. 
As  used  in  this  part: 

(a)  Eligible  participant  means  and 
shall  be  limited  to  the  parties  or  entities 
listed  in  §  35.1(b)(1)  through  (11)  of  this 
chapter;  and 

(b)  Multilateral  transaction  execution 
facility  means  an  electronic  or  non- 
electronic market  or  similar  facility 
through  which  persons,  for  their  own 
accounts  or  for  the  accounts  of  others. 
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enter  into,  agree  to  enter  into  or  execute 
binding  contracts,  agreements  or 
transactions  by  accepting  bids  or  oifers 
made  by  one  person  that  are  open  to 
multiple  persons  who  conduct  business 
through  such  market  or  similar  facility, 
but  does  not  include: 

(1)  A  facility  whose  participants 
individually  negotiate  (or  have 
individually  negotiated)  with 
coimterparties  the  material  terms 
applicable  to  contracts,  agreements,  or 
transactions  between  them,  including 
contracts,  agreements,  or  transactions 
conducted  on  the  facility,  and  which  are 
subject  to  subsequent  acceptance  by  the 
counterparties; 

(2)  Any  electronic  communications 
system  on  which  the  execution  of  a 
contract,  agreement  or  transaction 
results  from  the  content  of  bilateral 
conunimications  exchanged  between  the 
parties  and  not  by  the  interaction  of 
multiple  orders  within  a  predetermined, 
non-discretionary  automated  trade 
matching  algorithm;  or 

(3)  Any  facility  on  which  only  a  single 
firm  may  participate  as  market  maker 
and  participants  other  than  the  market 
maker  may  not  accept  bids  or  offers  of 
other  non-market  maker  participants. 

§  36.2     Exemption. 

A  contract,  agreement  or  transaction 
traded  on  a  multilateral  transaction 
execution  facility  as  defined  in  §  36.1(b) 
is  exempt  from  all  provisions  of  the  Act 
and  any  person  or  class  of  persons 
offering,  entering  into,  rendering  advice, 
or  rendering  other  services  with  respect 
to  such  contract,  agreement  or 
transaction  is  exempt  for  such  activity 
from  all  provisions  of  the  Act  (except  in 
each  case  the  provisions  enumerated  in 
§  36.3(a))  provided  the  following  terms 
and  conditions  are  met: 

(a)  Only  eligible  participants,  either 
trading  for  their  own  accoimt  or  through 
another  eligible  participant,  have 
trading  access  to  the  multilateral 
transaction  execution  facility; 

(b)  The  contract,  agreement  or 
transaction  listed  on  or  traded  through 
the  multilateral  transaction  execution 
facility  is  based  upon: 

(1)  A  debt  obligation  other  than  an 
exempt  secxu-ity  under  section  3  of  the 
Securities  Act  of  1933  or  section  3a(12) 
of  the  Securities  Exchange  Act  of  1934; 

(2)  A  foreign  currency; 

(3)  An  interest  rate; 

(4)  A  measure  of  credit  risk  or  quality, 
including  instruments  known  as  "total 
return  swaps,"  "credit  swaps"  or  "credit 
spread  swaps"; 

(5)  An  occurrence,  extent  of  an 
occiirrence  or  contingency  beyond  the 
control  of  the  counterparties  to  the 
transaction;  or 


(6)  An  economic  or  commercial  index 
or  measure  which  is  beyond  the  control 
of  the  counterparties  to  the  transaction, 
and  is  not  based  upon  prices  derived 
from  trading  in  a  directly  corresponding 
underlying  cash  market  and  for  which 
the  related  contract,  agreement  or 
transaction  is  cash  settled; 

(c)  If  cleared,  the  submission  of  such 
contracts,  agreements  or  transactions  for 
clearance  and/or  settlement  must  be  to 

a  clearing  organization  that  is 
authorized  imder  §  39.2  of  this  chapter: 
Provided,  however,  that  nothing  in  this 
paragraph  precludes: 

(1)  Arrangements  or  facilities  between 
parties  to  such  contracts,  agreements  or 
transactions  that  provide  for  netting  of 
payment  or  delivery  obligations 
resulting  from  such  contracts,  . 
agreements,  or  transactions;  or 

(2)  Arrangements  or  facilities  among 
parties  to  such  contracts,  agreements  or 
transactions,  that  provide  for  netting  of 
payments  or  deliveries  resulting  from 
such  contracts,  agreements  or 
transactions; 

(d)  The  multilateral  transaction 
execution  facility  on  or  through  which 
such  contracts,  agreements  or 
transactions  are  traded  and  the  parties 
to,  participants  in,  or  intermediaries  in 
such  a  facility  that  is  exempt  under  this 
section  are  prohibited  from  claiming 
that  the  facility  is  regulated,  recognized 
or  approved  by  the  Commission;  and 

(e)  The  facility: 

(1)  If  an  electronic  system  that  also 
lists  for  trading  products  pursuant  to 
parts  37  or  38  of  this  chapter,  must 
provide  notice  to  participants  of  the 
agreements,  contracts  or  transactions 
traded  on  the  facility  pursuant  to  this 
part  36  and  that  such  transactions  are 
not  subject  to  regulation  under  the  Act; 
or 

(2)  If  providing  a  physical  trading 
environment,  must  provide  that 
products  trading  pursuant  to  parts  37  or 
38  of  this  chapter  be  traded  in  a  location 
separate  from,  but  which  may  adjoin, 
the  location  for  products  traded 
pursuant  to  this  part  36. 

(f)  ff  the  Commission  determines  by 
order,  after  notice  and  an  opportunity 
for  a  hearing  through  submission  of 
written  data,  views  and  arguments,  that 
the  facility  serves  as  a  significant  source 
for  the  discovery  of  prices  for  an 
underlying  commodity,  the  facility  must 
on  a  daily  basis  disseminate  publicly 
trading  volume  and  price  ranges  and 
other  trading  data  appropriate  to  that 
market  as  specified  in  the  order. 

(g)  Any  person  or  entity  may  apply  to 
the  Commission  for  exemption  from  any 
of  the  provisions  of  the  Act  (except 
section  2(a)(1)(B))  for  oUier 
arrangements  or  facilities,  on  such  terms 


and  conditions  as  the  Commission 
deems  appropriate,  including,  but  not 
limited  to,  the  applicability  of  other 
regulatory  regimes. 

§36.3    Enforceability. 

(a)  Notwithstanding  the  exemption  in 
§  36.2,  sections  2(a)(1)(B),  4b,  and  4o  of 
the  Act  and  §  32.9  of  this  chapter  as 
adopted  under  section  4c(b)  of  the  Act, 
■and  sections  6(c)  and  9(a)(2)  of  the  Act 
to  the  extent  they  prohibit  manipulation 
of  the  market  price  of  any  commodity  in 
interstate  conunerce  or  for  future 
delivery  on  or  subject  to  the  rules  of  any 
contract  market,  continue  to  apply  to 
transactions  and  persons  otherwise 
subject  to  those  provisions. 

(b)  A  party  to  a  contract,  agreement  or 
transaction  that  is  with  a  coimterparty 
that  is  an  eligible  participant  (or 
coimterparty  reasonably  believed  by 
such  party  at  the  time  the  contract, 
agreement  or  transaction  was  entered 
into  to  be  an  eligible  participant)  shall 
be  exempt  from  any  claim,  coimterclaim 
or  affirmative  defense  by  such 
counterparty  under  section  22(a)(1)  of 
the  Act  or  any  other  provision  of  the 
Act: 

(1)  That  such  contract,  agreement  or 
transaction  is  void,  voidable  or 
unenforceable,  or 

(2)  To  rescind,  or  recover  any 
payment  made  in  respect  of,  such 
contract,  agreement  or  transaction, 
based  solely  on  the  failure  of  such  party 
or  such  contract,  agreement  or 
transaction  to  comply  with  the  terms  or 
conditions  of  the  exemption  under  this 
part. 

9.  Chapter  I  of  17  CFR  is  amended  by 
adding  new  Part  37  as  follows: 

PART  37— EXEMPTION  OF 
TRANSACTIONS  ON  A  DERIVATIVES 
TRANSACTION  FACILITY 

Sec. 

37.1  Scope  and  definitions. 

37.2  Exemption. 

37.3  General  conditions  for  recognition  as  a 
derivatives  transaction  facilities. 

37.4  Conditions  for  recognition  as  a 
derivatives  transaction  facility, 
compliance  with  core  principles. 

37.5  Additional  conditions  for  recognition 
as  a  derivative  transaction  facility. 

37.6  Information  relating  to  transactions  on 
derivative  transaction  facilities. 

37.7  Procedures  for  recognition. 

37.8  Enforceability. 

37.9  Fraud  in  connection  with  part  37 
transactions. 

Appendix  A  to  Part  37 — Application 
Guidance. 

Authority:  7  U.S.C.  2.  6,  6c,  6(c),  6{i)  and 
12a. 


§37.1     Scope  and  definrtions. 

(a)  Scope.  (1)  A  board  of  trade 
operating  as  a  recognized  derivatives 
transaction  facility  and  the  products 
listed  for  trading  thereon  under  this 
exemption  shall  be  deemed  to  be  subject 
to  all  of  the  provisions  of  the  Act  and 
Commission  regulations  thereunder 
which  are  applicable  to  a  "board  of 
trade,"  "board  of  trade  licensed  by  the 
Commission,"  "exchange,"  "cohtract 
market,"  "designated  contract  market," 
or  "contract  market  designated  by  the 
Commission"  as  though  those 
provisions  were  set  forth  in  this  section 
and  included  specific  reference  to 
contracts  listed  for  trading  by 
recognized  derivatives  transaction 
facilities  pursuant  to  this  section. 

(2)  The  provisions  of  this  section  shall 
not  apply  to  a  commodity  or  a  contract 
subject  to  the  provisions  of  section 
2(a)(1)(B)  of  the  Act. 

(b)  Definitions.  As  used  in  this  part: 

(1)  Eligible  participant  means,  and 
shall  be  limited  to,  the  parties  or  entities 
listed  in  §35. 1(b)(1)  through  (11)  of  this 
chapter,  Provided,  however,  that 
notwithstanding  the  proviso  of 

§  35.1(b)(10),  a  floor  broker  or  floor 
trader  that  is  a  natural  person  or 
proprietorship  shall  be  considered  to  be 
an  eligible  participant  for  transactions 
on  a  derivatives  transaction  facility 
recognized  under  §  37.7  if  the  floor 
broker  or  floor  trader  is  registered  in 
such  a  capacity  under  the  Act  and  its 
trading  obligations  on  the  derivatives 
trading  facility  are  guaranteed  by  a 
futures  commission  merchant. 

(2)  "Eligible  commercial  participant" 
means,  and  shall  be  limited  to,  a  party 
or  entity  listed  in  §§  35.1(b)(1),  (b)(2), 
(b)(3),  (b)(6)  and  (b)(8)  of  this  chapter 
that  in  connection  with  its  business, 
makes  and  takes  delivery  of  the 
underlying  commodity  and  regularly 
incurs  risks  in  addition  to  price  risk 
related  to  such  commodity,  is  a  dealer 
that  regularly  provides  hedging,  risk 
management  or  market-making  services 
to  the  foregoing  entities,  or  is  a 
registered  floor  trader  or  floor  broker 
trading  for  its  own  accoimt,  whose 
trading  obligations  are  guaranteed  by  a 
futures  commission  merchant. 

§37.2    Exemption. 

Notwithstanding  §  37.1(a)(1),  a 
contract,  agreement  or  transaction 
traded  on  a  multilateral  transaction 
execution  facility  as  defined  in  §  36.1(b) 
of  this  chapter,  the  facility  and  the 
facility's  operator  are  exempt  from  all 
provisions  of  the  Act  and  from  all 
Commission  regulations  thereimder  for 
such  activity,  except  for  those 
provisions  of  the  Act  and  Commission 
regulations  which,  as  a  condition  of  this 


exemption,  are  reserved  in  §  37.8(a), 
provided  the  following  terms  and 
conditions  are  met: 

(a)(1)  Commercial-participant 
derivatives  transaction  facility.  Only 
eligible  commercial  participants  trading 
for  their  own  account  have  trading 
access  to  the  derivatives  transaction 
facility  for  contracts,  agreements  or 
transactions  in  any  commodity  except 
for  those  listed  in  section  la(3)  of  the 
Act  or  an  exempted  security  under 
section  3  of  the  Seciu-ities  Act  of  1933 
or  section  3(a)(12)  of  the  Seciuities 
Exchange  Act  of  1934;  or 

(2)(i)  Eligible-participant  derivatives 
transaction  facility.  The  contract, 
agreement  or  transaction  listed  on  or 
traded  through  the  multilateral 
transaction  execution  facility  meets  the 
requirements  set  forth  in  §  36.2(b)  of  this 
chapter  or  has  been  foimd  by  the 
Commission  on  a  case-by-case 
determination  to  have  a  sufficiently 
liquid  and  deep  cash  market  and  a 
surveillance  history  based  on  actual 
trading  experience  to  provide  assurance 
that  the  contract  is  highly  unlikely  to  be 
manipulated;  and 

(ii)  Non-eligible  participants. 
Participants  ^at  are  not  eligible 
participants  as  defined  in  §37. 1(b)(1) 
may  have  trading  access  only  through: 

(A)  A  registered  futures  commission 
merchant  that  operates  in  accordance 
with  the  provisions  of  §  1.17(a)(l)(ii)  of 
this  chapter  and  that  carries  such 
participant's  account,  including  access 
directly  through  any  credit  filter  on 
which  the  futures  commission  merchant 
affirmatively  imposes  credit  standards; 
or 

(B)  A  commodity  trading  advisor  that 
operates  in  accordance  widi  §4.32  of 
this  chapter,  where  the  participant's 
account  is  carried  by  any  registered 
futiu-es  commission  merchant; 

(b)  The  multilateral  transaction 
execution  facility  through  which  the 
contract,  agreement  or  transaction  is 
entered  into  has  been  recognized  by  the 
Commission  as  a  derivatives  transaction 
facility  pursuant  to  §  37.7; 

(c)  A  multilateral  transaction 
execution  facility  that  applies  to  be,  and 
is,  a  recognized  derivatives  transaction 
facihty  must  comply  with  all  of  the 
conditions  of  this  part  37  exemption 
and  must  disclose  to  participants 
transacting  on  or  through  its  facility  that 
transactions  conducted  on  or  through 
the  facility  are  subject  to  the  provisions 
ofthispart37; 

(d)(1)  Jf  intermediated,  the 
transactions  of  eligible  participants 
must  be  carried  in  accounts  at  a 
registered  futures  commission 
merchant; 


(2)  If  cleared,  the  submission  of  such 
contracts,  agreements  or  transactions  for 
clearance  and/or  settlement  must  be  to 
a  clearinghouse  that  is  recognized  by  the 
Commission  under  §  39.4  of  this 
chapter.  Provided,  however,  that  nothing 
in  this  paragraph  (d)(2)  precludes: 

(i)  Arrangements  or  facilities  between 
parties  to  such  contracts,  agreements  or 
transactions  that  provide  for  netting  of 
payment  or  delivery  obligations 
resulting  from  such  contracts, 
agreements,  or  transactions;  or     .^ 

(ii)  Arrangements  or  facilities  among 
parties  to  such  contracts,  agreements  or 
transactions,  that  provide  for  netting  of 
payments  or  deliveries  resulting  from 
such  contracts,  agreements  or 
transactions;  and 

(e)  The  products  if  traded  on  an 
electronic  system  must  be  clearly 
identified  as  traded  on  a  recognized 
derivatives  transaction  facility  or  if 
traded  in  a  physical  trading 
environment  must  be  traded  in  a 
location  separate  from,  but  which  may 
adjoin  the  location  for,  the  trading  of 
products  pursuant  to  contract  market 
designation,  or  to  parts  36  and  38  of  this 
chapter. 

§  37.3    General  conditions  for  recognition 
as  a  derivatives  transaction  facility. 

To  be  recognized  as  a  derivatives 
transaction  facility,  the  facihty  initially 
must  have: 

(a)  Rules,  which  may  be  trading 
protocols,  relating  to  trading  on  its 
facility,  including,  depending  on  the 
nature  of  the  trading  mechanism: 

(1)  Rules,  which  may  be  trading 
protocols,  to  deter  trading  abuses,  and 
adequate  power  and  capacity  to  detect, 
investigate  and  take  action  against 
violation  of  its  trade  rules  or  trading 
protocols  including  arrangements  to 
obtain  necessary  information  to  perform 
the  functions  in  this  paragraph  (a)(1),  or 

(2)  Use  of  technology  that  provides 
participants  with  impartial  access  to 
transactions  and  captures  information 
that  is  available  for  use  in  determining 
whether  violations  of  its  rules  or  tradfrig 
protocols  have  occurred; 

(b)  Rules,  which  may  be  trading 
protocols,  defining,  or  specifications 
detailing,  the  operation  of  the  trading 
mechanism  or  electronic  matching 
platform;  and 

(c)  Rules,  which  may  be  trading 
protocols,  detailing  the  financial 
framework  applying  to  the  transactions 
or  ensiuing  the  financial  integrity  of 
transactions  entered  into  by,  or  through, 
its  facilities. 
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§  37.4    Conditions  for  recognition  as  a 
derivatives  transaction  facility,  compliance 
with  core  principles. 

To  be  recognized  as  a  derivatives 
transaction  facility,  the  facility,  initially 
and  on  a  continuing  basis,  must  meet 
and  adhere  to  the  following  core 
principles: 

(a)  Enforcement.  Effectively  monitor 
and  enforce  its  rules,  which  may  be 
trading  protocols,  including,  if 
applicable,  limitations  on  access. 

(b)  Market  oversight.  As  appropriate 
to  the  market  and  the  contracts  traded: 

(1)  Monitor  markets  on  a  routine  and 
nonroutine  basis  as  necessary  to  ensure 
fair  and  orderly  trading,  and  have,  and 
where  appropriate  exercise,  authority  to 
maintain  a  fair  and  orderly  market;  or 

(2)  Provide  information  to  the 
Conmiission  as  requested  by  the 
Commission  to  satisfy  its  obligations 
under  the  Act. 

(c)  Operational  information.  Disclose 
to  regulators  and  to  market  participants, 
as  appropriate,  information  concerning 
trading  terms,  trading  protocols, 
contract  terms  and  conditions,  trading 
mechanisms,  financial  integrity 
arrangements  or  mechanisms,  as  well  as 
other  relevant  information. 

(d)  Transparency.  Provide  to  market 
participants  on  a  fair,  equitable  and 
timely  basis  information  regarding 
prices,  bids  and  offers,  and  other 
information  appropriate  to  the  market 
and,  as  appropriate  to  the  market,  make 
available  to  the  public  with  respect  to 
actively  traded  products,  to  the  extent 
applicable,  information  regarding  daily 
opening  and  closing  prices,  price  range, 
trading  volume  and  other  related  market 
information. 

(e)  Fitness.  Have  appropriate  fitness 
standards  for  members,  operators  or 
owners  with  greater  than  10  percent 
interest  or  an  affiliate  of  such  an  owner, 
members  of  the  governing  board,  and 
those  who  make  disciplinary 
determinations. 

(f)  Recordkeeping.  Keep  full  books 
and  records  of  all  activities  related  to  its 
business  as  a  recognized  derivatives 
transaction  facility,  including  full 
information  relating  to  data  entry  and 
trade  details  sufficient  to  reconstruct 
trading,  in  a  form  and  manner 
acceptable  to  the  Commission  for  a 
period  of  five  years,  diuing  the  first  two 
of  which  the  books  and  records  are 
readily  available,  and  which  shall  be 
open  to  inspection  by  any  representative 
of  the  Commission  or  the  U,S. 
Department  of  Justice. 

(g)  Competition.  Operate  in  a  maimer 
consistent  with  the  public  interest  to  be 
protected  by  the  antitrust  laws. 


§  37.5    Additional  conditions  for 
recognition  as  a  derivative  transaction 
facility. 

To  be  recognized  as  a  derivatives 
transaction  facility,  initially  and  on  a 
continuing  basis,  the  facility  must: 

(a)  Products.  Notwithstanding  the 
provisions  of  section  4(a)(1)  of  the  Act 
or  §  33.2  of  this  chapter,  notify  the 
Commission  of  the  listing  of  new 
contracts  for  trading,  posting  of  new 
product  descriptions,  terms  and 
conditions  or  trading  protocols  or 
providing  for  a  new  system  product 
functionality,  by  filing  with  the 
Commission  at  its  Washington,  D.C. 
headquarters,  a  submission  labeled 
"DTP  Notice  of  Product  Listing"  that 
includes  the  text  of  the  contract's  terms 
or  conditions,  product  description, 
trading  protocol  or  description  of  the 
system  functionality  or  by  electronic 
notification  of  the  foregoing  at  the  time 
traders  or  participants  in  the  market  are 
notified,  but  in  no  event  later  than  the 
close  of  business  on  the  business  day 
preceding  initial  listing,  posting  or 
implementation  of  the  trading  protocol 
or  system  functionality; 

(b)  Material  modifications. 
Notwithstanding  the  rule  approval  and 
filing  requirements  of  section 
5a(a)(12)(A)  of  the  Act,  notify  the 
Commission  prior  to  placing  a  material 
rule,  term  or  condition  or  trading 
protocol  into  effect  or  amending  a 
material  rule,  term  or  condition  or 
trading  protocol,  by  filing  with  the 
Commission  at  its  Washington,  D.C. 
headquarters  a  submission  labeled. 
"DTP  Rule  Notice"  which  includes  the 
text  of  the  rule  or  rule  amendment,  term 
and  condition  or  trading  protocol 
(brackets  must  indicate  words  deleted 
and  imderscoring  must  indicate  words 
added)  or  by  electronic  notification  of 
the  rule,  term  and  condition  or  trading 
protocol  to  be  placed  into  effect  or  to  be 
changed,  at  the  time  and  in  the  manner 
traders  or  participants  in  the  market  are 
notified,  but  in  no  event  later  than  the 
close  of  business  on  the  business  day 
preceding  implementation  of  the  rule, 
term  and  condition  or  trading  protocol. 
The  derivatives  transaction  facility  must 
maintain  documentation  regarding  all 
changes  to  rules,  terms  and  conditions 
or  trading  protocols; 

(c)  Identify  participants.  Keep  a 
record  in  permanent  form  which  shall 
show  the  true  name;  address;  and 
principal  occupation  or  business  of  any 
foreign  trader  executing  transactions  on 
the  facility  or  exchange,  as  well  as  the 
name  of  any  person  guaranteeing  such 
transactions  or  exercising  any  control 
over  the  trading  of  such  foreign  trader. 
Provided,  however,  this  paragraph  shall 
not  apply  to  a  derivatives  transactions 


facility  insofar  as  transactions  in  futures 
or  option  contracts  of  foreign  traders  are 
executed  through  and  the  resulting 
transactions  are  maintained  in  accounts 
carried  by  a  registered  futures 
commission  merchant  or  introducing 
broker  subject  to  §  1.37  of  this  chapter; 
and 

(d)  Identify  persons  subject  to  fitness. 
Upon  request  by  the  Commission, 
furnish  (o  the  Commission  a  ciurent  list 
of  persons  subject  to  the  fitness 
requirements  in  accordance  with 
§  37.4(e). 

§  37.6    Information  relating  to  transactions 
on  derivative  transaction  facilities. 

(a)  Special  calls  for  information  from 
derivatives  transaction  facilities.  Upon 
special  call  by  the  Commission,  a 
derivatives  transaction  facility  shall 
provide  to  the  Commission  such 
information  related  to  its  business  as  a 
derivatives  transaction  facility, 
including  information  relating  to  data 
entry  and  trade  details,  in  the  form  and 
manner  and  within  the  time  as  specified 
by  the  Commission  in  the  special  call. 

(b)  Notification  of  communications. 
(1)  Upon  receipt  of  any  communications 
issued  by  or  on  behalf  of  the 
Commission  to  any  person  who  resides 
or  is  domiciled  outside  of  the  United 
States,  its  territories,  or  possessions, 
relating  to  contracts,  agreements,  or 
transactions  effected  on  or  through  a 
derivatives  transaction  facility,  the 
derivatives  transaction  facility  shall 
promptly  notify  such  foreign  person  of. 
and  transmit  the  communication  to  such 
foreign  person,  in  a  maimer  reasonable 
under  the  circumstances,  or  as  specified 
by  the  Commission. 

(2)  If  the  Commission  has  reason  to 
believe  that  a  person  has  not  complied 
with  a  communication  issued  by  or  on 
behalf  of  the  Commission  pursuant  to 
paragraph  (b)(1)  of  this  section,  the 
Commission  in  writing  may  direct  the 
derivatives  transaction  facility  on  or 
through  which  the  person  is  or  has 
traded  to  deny  that  person  further 
trading  access  either  directly  or,  if 
applicable,  through  an  intermediary  or, 
as  applicable,  to  permit  that  person 
access  to  trade  for  liquidation  only. 

(3)  Any  person  that  beUeves  he  or  she 
is  or  may  be  adversely  affected  or 
aggrieved  by  action  taken  by  the 
Commission  imder  paragraph  (b)(2)  of 
this  section,  shall  have  the  opportimity 
for  a  prompt  hearing  after  the 
Commission  acts  pursuant  to  paragraph 
(b)(2)  of  this  section  under  the 
procedures  provided  in  §  21.03(g)  of  this 
chapter. 

(c)  Special  calls  for  information  from 
futures  commission  merchants.  Upon 
special  call  by  the  Commission,  each 


person  registered  as  a  futxires 
commission  merchant  that  carries  or  has 
carried  an  account  for  a  customer  on  a 
derivatives  transaction  facility  shall 
provide  information  to  the  Commission 
concerning  such  accounts  or  related 
positions  carried  for  the  customer  on 
that  or  other  facilities  or  markets,  in  the 
form  and  manner  and  within  the  time 
specified  by  the  Commission  in  the 
special  call. 

(d)  Special  calls  for  information  from 
participants.  Upon  special  call  by  the 
Commission,  any  person  who  enters 
into  or  has  entered  into  a  contract, 
agreement  or  transaction  on  a 
derivatives  transaction  facility  eligible 
under  §  37.2(a)(2)  shall  provide 
information  to  the  Commission 
concerning  such  contracts,  agreements, 
or  transactions  or  related  positions  on 
other  facilities  or  markets,  in  the  form 
and  manner  and  within  the  time 
specified  by  the  Commission  in  the 
special  call. 

(e)  Delegation  of  authority.  The 
Commission  hereby  delegates,  until  the 
Commission  orders  otherwise,  the 
authority  set  forth  in  paragraphs  (a) 
through  (d)  of  this  section  to  the 
Directors  of  the  Division  of  Economic 
Analysis  and  the  Division  of  Trading 
and  Markets  to  be  exercised  separately 
by  each  Director  or  by  such  other 
employee  or  employees  as  the  Director 
may  designate  from  time  to  time.  The 
Director  of  the  Divisions  of  Economic 
Analysis  and  Trading  and  Markets  may 
submit  to  the  Commission  for  its 
consideration  any  matter  that  has  been 
delegated  in  this  paragraph.  Nothing  in 
this  paragraph  prohibits  the 
Commission,  at  its  election,  from 
exercising  the  authority  delegated  in 
this  paragraph. 

5  37.7    Procedures  for  recognition. 

(a)  Recognition  by  certification.  A 
board  of  trade,  facility  or  entity  that  is 
designated  under  sections  4c,  5,  5a(a)  or 

6  of  the  Act  as  a  contract  market  in  at 
least  one  commodity  which  is  not 
dormant  within  the  meaning  of  §  5.2  of 
this  chapter  will  be  recognized  by  the 
Commission  as  a  derivatives  transaction 
facility  upon  receipt  by  the  Commission 
at  its  Washington,  D.C.  headquarters  of 
a  copy  of  the  derivatives  transaction 
facility's  rules,  which  may  be  trading 
protocols,  and  a  certification  by  the 
board  of  trade,  facility  or  entity  that  it 
meets  the  conditions  for  recognition 
under  this  part. 

(b)  Recognition  by  application.  A 
board  of  trade,  facility  or  entity  shall  be 
recognized  or,  as  determined  by  the 
Commission,  recognized  upon 
conditions  as  a  derivatives  transaction 
facility  thirty  days  after  receipt  by  the 


Commission  of  an  application  for 
recognition  as  a  derivatives  transaction 
facility  unless  notified  otherwise  during 
that  period,  if: 

(1)  The  application  demonstrates  that 
the  applicant  satisfies  the  conditions  for 
recognition  imder  this  part; 

(2)  The  submission  is  labeled  as  being 
submitted  pursuant  to  this  part  37; 

(3)  The  submission  includes  a  copy 
of: 

(i)  The  derivatives  transaction 
facility's  rules,  which  may  be  trading 
protocols; 

(ii)  Any  agreements  entered  into  or  to 
be  entered  into  between  or  among  the 
facility,  its  operator  or  its  participants, 
technical  manuals  and  other  guides  or 
instructions  for  users  of  such  facility, 
descriptions  of  any  system  test 
procedures,  tests  conducted  or  test 
results,  and  descriptions  of  the  trading 
mechanism  or  algorithm  used  or  to  be 
used  by  such  facility,  to  the  extent  such 
documentation  was  otherwise  prepared; 
and 

(iii)  To  the  extent  that  compliance 
with  the  conditions  of  recognition  is  not 
self-evident,  a  brief  explanation  of  how 
the  rules  or  trading  protocols  satisfy 
each  of  the  conditions  for  recognition 
under  §§37.3  and  37.4; 

(4)  The  applicant  does  not  amend  or 
supplement  the  application  for 
recognition,  except  as  requested  by  the 
Commission  or  for  correction  of 
typographical  errors,  renumbering  or 
other  nonsubstantive  revisions,  during 

'  that  period;  and 

(5)  The  applicant  has  not  instructed 
the  Commission  in  writing  during  the 
review  period  to  review  the  application 
pursuant  to  procedures  under  section  6 
of  the  Act. 

(6)  Appendix  A  to  this  part  provides 
guidance  to  applicants  on  how  the 
conditions  for  recognition  enumerated 
in  §§  37.3  and  37.4  could  be  satisfied. 

(c)  Termination  of  part  37  review. 
During  the  thirty -day  period  for  review 
pursuant  to  paragraph  (b)  of  this  section, 
the  Commission  shall  notify  the 
applicant  seeking  recognition  that  the 
Commission  is  terminating  review 
under  this  section  and  will  review  the 
proposal  under  the  procedures  of 
section  6  of  the  Act,  if  it  appears  that  the 
application  fails  to  meet  the  conditions 
for  recognition  under  this  part.  This 
termination  notification  will  state  the 
nature  of  the  issues  raised  and  the 
specific  condition  of  recognition  that 
the  application  appears  to  violate,  is 
contrary  to  or  fails  to  meet.  Within  ten 
days  of  receipt  of  this  termination 
notification,  the  applicant  seeking 
recognition  may  request  that  the 
Commission  render  a  decision  whether 
to  recognize  the  derivatives  transaction 


facility  or  to  institute  a  proceeding  to 
disapprove  the  proposed  submission 
under  procedures  specified  in  section  6 
of  the  Act  by  notifying  the  Commission 
that  the  applicant  seeking  recognition 
views  its  submission  as  complete  and 
final  as  submitted. 

(d)  Delegation  of  authority.  (1)  The 
Commission  hereby  delegates,  until  it 
orders  otherwise,  to  the  Directors  of  the 
Division  of  Trading  and  Markets  and  the 
Division  of  Economic  Analysis  or  their 
delegatees,  with  the  concurrence  of  the 
General  Counsel  or  the  General 
Counsel's  delegatee,  authority  to  notify 
the  entity  seeking  recognition  under 
paragraph  (b)  of  this  section  that  review 
under  those  procedures  is  being 
terminated  or  to  recognize  the  entity  as 
a  derivatives  transaction  facility  upon 
conditions. 

(2)  The  Directors  of  the  Division  of 
Trading  and  Markets  or  the  Division  of 
Economic  Analysis  may  submit  to  the 
Commission  for  its  consideration  any 
matter  which  has  been  delegated  in  this 
paragraph. 

(3)  Nothing  in  the  paragraph  prohibits 
the  Commission,  at  its  election,  from 
exercising  the  authority  delegated  in 
paragraph  (d)(1)  of  this  section. 

(e)  Request  for  Commission  approval 
of  rules  and  products.  (1)  An  entity 
seeking  recognition  as  a  derivatives 
transaction  facility  may  request  that  the 
Commission  approve  any  or  all  of  its 
rules  and  subsequent  amendments 
thereto,  including  both  operational  rules 
and  the  terms  or  conditions  of  products 
listed  for  trading  on  the  facility,  at  the 
time  of  recognition  or  thereafter,  imder 
section  5a(a)(12)  of  the  Act  and 
§§  1.41(d)  and  5.2  of  this  chapter,  as 
applicable.  A  derivatives  transaction 
facility  may  label  a  product  in  its  rules 
as,  "Listed  for  trading  pursuant  to 
Commission  approval,"  if  the  product's 
terms  or  conditions  have  been  approved 
by  the  Commission. 

(2)  An  entity  seeking  recognition  as  a 
derivatives  transaction  facility  may 
request  that  the  Commission  consider 
under  the  provisions  of  section  15  of  the 
Act  any  of  the  entity's  rules  or  policies, 
including  both  operational  rules  and  the 
terms  or  conditions  of  products  listed 
for  trading,  at  the  time  of  recognition  or 
thereafter. 

(f)  Request  for  withdrawal  of 
application  for  recognition  or 
withdrawal  of  recognition.  A  recognized 
derivatives  transaction  facility  may 
withdraw  an  application  to  be  a 
recognized  derivatives  transaction 
facility  or,  once  recognized,  may 
withdraw  from  Commission  recognition 
by  filing  with  the  Commission  at  its 
Washington,  D.C,  headquarters  such  a 
request.  Withdrawal  from  recognition 
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shall  not  affect  any  action  taken  or  to  be 
taken  by  the  Commission  based  upon 
actions,  activities  or  events  occurring 
during  the  time  that  the  facility  was 
recognized  by  the  Commission. 

§37.8    Enforceability. 

(a)  Notwithstanding  the  exemption  in 
§  37.2,  the  following  provisions  of  the 
Act  and  Commission  regulations 
thereunder  are  reserved,  and  shall 
continue  to  apply:  sections  la,  2(a)(1),  4, 
4b,  4c(a)  as  applicable  to  the  market, 
4c(b),  4g,  4i.  4o.  5(6),  5(7),  5a(a)(l). 
5a(a)(2).  5a(a)(8),  5a(a)(16),  5a(a)(l7), 
5a{b).  6(a),  6(c)  to  the  extent  it  prohibits 
manipulation  of  the  market  price  of  any 
commodity  in  interstate  commerce  or 
for  future  delivery  on  or  subject  to  the 
rules  of  any  contract  market,  8a(9),  8c(a) 
as  applicable  to  the  market,  9(a)(2), 
9(a)(3),  9(f),  14,  15,  20  and  22  of  the  Act 
and  §§  1.3,  1.31,  1.41,  5.2, 15.05  as 
applicable  to  the  market,  §  33.10,  this 
part  37  and  part  190  of  this  chapter;  and 
for  derivatives  transaction  facilities 
eUgible  under  §  37.2(a)(2).  in  addition  to 
the  foregoing,  the  rule  disapproval 
procedures  of  section  5a(a)(12)  of  the 
Act,  section  9(a)(1)  of  the  Act,  and 
sections  8c(b),  8c(c)  and  8c(d)  of  the  Act 
and  parts  15  through  21  of  this  chapter 
as  applicable  to  the  market. 

(b)  For  purposes  of  section  22(a)  of  the 
Act,  a  party  to  a  contract,  agreement  or 
transaction  is  exempt  from  a  claim  that 
the  contract,  agreement  or  transaction  is 
void,  voidable,  subject  to  rescission  or 
otherwise  invalidated  or  rendered 
imenforceable  solely  for  failure  of  the 
parties  to  a  contract,  agreement  or 
transaction,  or  the  contract,  agreement 
or  transaction  itself,  to  comply  with  the 
terms  and  conditions  for  the  exemption 
under  this  part  or  as  a  result  of: 

(1)  A  violation  by  the  recognized 
derivatives  transaction  facility  of  the 
provisions  of  this  part  37;  or 

(2)  Any  Commission  proceeding  to 
disapprove  a  rule,  term  or  condition 
under  section  5a(a)(12)  of  the  Act,  to 
alter  or  supplement  a  rule,  term  or 
condition  imder  section  8a(7)  of  the  Act, 
to  declare  an  emergency  under  section 
8a(9)  of  the  Act,  or  any  other  proceeding 
the  effect  of  which  is  to  disapprove, 
alter,  supplement,  or  require  a 
recognized  derivatives  transaction 
facility  to  adopt  a  specific  term  or 
condition,  trading  rule  or  procediu-e,  or 
to  take  or  refrain  from  taking  a  specific 
action. 

§  37.9    Fraud  in  connection  with  part  37 
transactions. 

It  shall  be  unlawful  for  any  person, 
directly  or  indirectly,  in  or  in 
connection  with  an  offer  to  enter  into, 
the  entry  into,  the  confirmation  of  the 


execution  of,  or  the  maintenance  of  any 
transaction  entered  into  piu-suant  to  this 
part — 

(1)  To  cheat  or  defitkud  or  attempt  to 
cheat  or  defraud  any  person; 

(2)  Willfully  to  make  or  cause  to  be 
made  to  any  person  any  false  report  or 
statement  thereof  or  cause  to  be  entered 
for  any  person  any  false  record  thereof; 
or 

(3)  Willfully  to  deceive  or  attempt  to 
deceive  any  person  by  any  means 
whatsoever. 

Appendix  A  to  Part  37 — Application 
Guidance 

This  appendix  provides  guidance  to 
applicants  for  recognition  as  derivatives 
transaction  facilities  under  §§  37.3  and  37.4. 
Addressing  the  issues  and  questions  set  forth 
in  this  appendix  would  help  the  Commission 
in  its  consideration  of  whether  the 
application  has  met  the  conditions  for 
recognition.  To  the  extent  that  compliance 
with,  or  satisfaction  of,  a  core  principle  is  not 
self-explanatory  from  the  face  of  the 
derivatives  transaction  facilities  rules  or 
terms,  the  application  should  include  an 
explanation  or  other  form  of  documentation 
demonstrating  that  the  applicant  meets  the 
conditions  for  recognition. 

Core  Principle  1 :  Enforcement:  Effectively 
monitor  and  enforce  its  rules,  which  may  be 
trading  protocols,  including,  if  applicable, 
limitations  on  access. 

(a)  A  derivatives  transaction  facility  should 
have  arrangements  and  resources  and 
authority  for  effectively  and  affirmatively 
enforcing  its  rules,  including  the  authority 
and  ability  to  collect  or  capture  information 
and  documents  on  both  a  routine  and  non- 
routine  basis  and  to  investigate  effectively 
possible  rule  violations. 

(b)  This  should  include  the  authority  and 
ability  to  discipline,  and  limit  or  suspend  a 
member's  or  participant's  activities  and/or 
the  authority  and  ability  to  terminate  a 
member's  or  participant's  activities  or  access 
pursuant  to  clear  and  fair  standards. 

Core  Principle  2:  Market  Oversight.  As 
appropriate  to  the  market  and  the  contracts 
traded:  (J)  Monitor  markets  on  a  mutine  and 
nonroutine  basis  as  necessary  to  ensure  fair 
and  orderly  trading,  and  have,  and  where 
appropriate  exercise,  authority  to  maintain  a 
fair  and  orderly  market;  or  (2)  Provide 
information  to  the  Commission  as  requested 
by  the  Commission  to  satisfy  its  obligations 
under  the  Act. 

(a)  Arrangements  and  resources  for 
effective  market  surveillance  programs 
should  facilitate,  on  both  a  routine  and 
nonroutine  basis,  direct  supervision  of  the 
market.  Appropriate  objective  testing  and 
review  of  any  automated  systems  should 
occur  initially  and  periodically  to  ensure 
proper  system  functioning,  adequate  capacity 
and  security.  The  analysis  of  data  collected 
should  be  suitable  for  the  type  of  information 
collected  and  should  occur  in  a  timely 
fashion.  A  derivatives  transaction  facility 
should  have  the  authority  to  collect  the 
information  and  documents  necessary  to 
reconstruct  trading  for  appropriate  market 


analysis  as  it  carries  out  its  market 
surveillance  programs.  The  derivatives 
transaction  facility  also  should  have  the 
authority  to  intervene  as  necessary  to 
maintain  an  open  and  competitive  market.  In 
carrying  out  this  responsibility,  the  facility 
should  address  access  to.  and  use  of.  material 
non-public  information  by  members,  owners 
or  operators,  participants  or  facility 
employees. 

(b)  Alternatively,  and  as  appropriate  to  the 
market,  a  derivatives  transaction  facility  may 
choose  to  satisfy  Core  Principle  2  by 
providing  information  to  the  Commission  as 
requested  by  the  Commission  to  satisfy  its 
obligations  under  the  Act.  The  derivatives 
transaction  facility  should  have  the  authority 
to  collect  or  capture  and  retrieve  all 
necessary  information. 

(c)  The  Commission  will  collect  reporting 
data  from  eligible  participants  trading  in  a 
derivatives  transaction  facility  eligible  under 
§  37.2(a)(2)  only  upon  Special  Call  as 
provided  in  §  37.6(d). 

Core  Principle  3:  Operational  Information: 
Disclose  to  regulators  and  to  market 
participants,  as  appropriate,  information 
concerning  trading  terms,  trading  protocols, 
contract  terms  and  conditions,  trading 
mechanisms,  financial  integrity 
arrangements  or  mechanisms,  as  well  as 
other  relevant  information. 

A  derivatives  transaction  facility  should 
have  arrangements  and  resources  for  the 
disclosure  and  explanation  of  trading  terms, 
trading  protocols,  contract  terms  and 
conditions,  trading  mechanisms,  system 
functioning,  system  capacity,  system 
security,  system  testing  and  review,  financial 
integrity  arrangements  or  mechanisms.  The 
facility  must  also  disclose  any  limitations  of 
liability  (which  may  not  include  limitations 
of  liability  for  violations  of  the  Act  or 
Commission  rules,  fraud,  or  wanton  or 
willful  misconduct.  Such  information  may  be 
made  publicly  available  through  the 
operation  of  a  website  by  the  derivatives 
transaction  facility. 

Core  Principle  4:  Transparency:  Provide  to 
market  participants  on  a  fair,  equitable  and 
timely  basis  information  regarding  prices, 
bids  and  offers,  and  other  information 
appropriate  to  the  market  and.  as 
appropriate  to  the  market,  make  available  to 
the  public  with  respect  to  actively  traded 
products,  to  the  extent  applicable, 
information  regarding  daily  opening  and 
closing  prices,  price  range,  trading  volume 
and  other  related  market  information. 

All  market  participants  should  have 
information  regarding  prices,  bids  and  offers, 
or  other  information  appropriate  to  the 
market  readily  available  on  a  fair  and 
equitable  basis.  The  derivatives  transaction 
facility  should  provide  to  the  public 
information  regarding  daily  opening  and 
closing  prices,  price  range,  trading  volume, 
open  interest  and  other  related  market 
information  for  actively  traded  products. 
Provision  of  information  could  be  through 
such  means  as  provision  of  the  information 
to  a  financial  information  service  or  by 
placement  of  the  information  on  a  facility's 
web  site. 

Core  Principle  5:  Fitness:  Have  appropriate 
fitness  standards  for  members,  operators  or  . 


oivners  with  greater  than  10  percent  interest 
or  an  affiliate  of  such  an  owner,  members  of 
the  governing  board,  and  those  who  make 
disciplinary  determinations. 

A  derivatives  transaction  facility  should 
have  appropriate  eligibility  criteria  for  the 
categories  of  persons  set  forth  in  the  Core 
Principle  which  would  include  stcmdards  for 
fimess  and  for  the  collection  and  verification 
of  information  supporting  compliance  with 
such  standards.  Minimum  standards  of 
fitness  are  those  bases  for  refusal  to  register 
a  person  under  section  8a(2)  of  the  Act.  or 
a  history  of  serious  disciplinary  offenses, 
such  as  those  which  would  be  disqualifying 
under  §  1.63  of  this  chapter.  A  demonstration 
of  the  fitness  of  the  applicant's  members, 
operators  or  ov«iers  may  include  providing 
the  Commission  with  registration 
information  for  such  persons,  certification  to 
the  fimess  of  such  persons,  an  affidavit  of 
such  persons'  fitaess  by  the  facility's  Counsel 
or  other  information  substantiating  the 
fimess  of  such  persons. 

Core  Principle  6:  Recordkeeping:  Keep  full 
books  and  records  of  all  activities  related  to 
its  business  as  a  recognized  derivatives 
transaction  facility,  including  full 
information  relating  to  data  entry  and  trade 
details  sufficient  to  reconstruct  trading,  in  a 
form  and  manner  acceptable  to  the 
Commission  for  a  period  of  five  years,  during 
the  first  two  of  which  the  books  and  records 
are  readily  available,  and  which  shall  be 
open  to  inspection  by  any  representative  of 
the  Commission  or  the  U.S.  Department  of 
Justice. 

Commission  rule  1.31  constitutes  the 
acceptable  practice  regarding  the  form  and 
manner  for  keeping  records. 

Core  Principle  7:  Competition:  Operate  in 
a  manner  consistent  with  the  public  interest 
to  be  protected  by  the  antitrust  laws. 

An  entity  seeking  recognition  as  a 
derivatives  transaction  facility  may  request 
that  the  Commission  consider  under  the 
provisions  of  section  15  of  the  Act  any  of  the 
entity's  rules,  which  may  be  trading 
protocols  or  policies,  and  including  both 
operational  rules  and  the  terms  or  conditions 
of  products  listed  for  trading,  at  the  time  of 
recognition  or  thereafter.  The  Commission 
intends  to  apply  Section  15  of  the  Act  to  its 
consideration  of  issues  under  the 
Competition  Core  Principle  in  a  manner 
consistent  with  that  previously  applied  to 
contract  markets. 

10.  Chapter  I  of  17  CFR  is  amended 
by  adding  new  Part  38  as  follows: 

PART  38— EXEMPTION  OF 
TRANSACTIONS  ON  A  RECOGNIZED 
FUTURES  EXCHANGE 

Sec. 

38.1  Scope. 

38.2  Exemption. 

38.3  General  conditions  for  recognition  as  a 
recognized  futures  exchange. 

38.4  Conditions  for  recognition  as  a 
recognized  futures  exchange,  compliance 
with  core  principles. 

38.5  Procedures  for  recognition. 

38.6  Enforceability 

38.7  Fraud  in  connection  with  part  38 
transactions. 


Appendix  A  to  Part  38 — Guidance  for 
Applicants  and  Acceptable  Practices 

Authority:  7  U.S.C.  2,  6,  6c,  and  12a. 

§38.1     Scope. 

(a)  Except  for  commodities  subject  to 
paragraph  (c)  of  this  section,  the 
provisions  of  the  exemption  in  §  38.2 
shall  apply  to  every  board  of  trade  that 
has  been  designated  as  a  contract  market 
in  a  commodity  under  section  6  of  the 
Act.  Provided,  however,  nothing  in  this 
provision  affects  the  eligibility  of 
designated  contract  markets  for 
exemption  imder  parts  36  or  37  of  this 
chapter. 

(b)  A  board  of  trade  operating  as  a 
recognized  futiu^s  exchange  and  the 
products  listed  for  trading  thereon 
imder  this  exemption  shall  be  deemed 
to  be  subject  to  all  of  the  provisions  of 
the  Act  and  Commission  regulations 
thereimder  which  are  applicable  to  a 
"board  of  trade,"  "board  of  trade 
licensed  by  the  Commission," 
"exchange,"  "contract  market," 
"designated  contract  market,"  or 
"contract  market  designated  by  the 
Commission"  as  though  those 
provisions  were  set  forth  in  this  section 
and  included  specific  reference  to 
contracts  listed  for  trading  by 
recognized  futiu^s  exchanges  pursuant 
to  this  section. 

(c)  The  provisions  of  this  section  shall 
not  apply  to  a  commodity  or  a  contract 
subject  to  the  provisions  of  section 
2(a)(1)(B)  of  the  Act. 

§38.2    Exemption. 

Notwithstanding  §  38.1(b),  a  contract, 
agreement  or  transaction  traded  on  a 
multilateral  transaction  execution 
facility  as  defined  in  §  36.1(b)  of  this 
chapter,  the  facility  and  the  facility's 
operator  is  exempt  from  all  provisions 
of  the  Act  and  from  all  Commission 
regulations  thereunder  for  such  activity, 
except  for  those  provisions  of  the  Act 
and  Commission  regulations  which,  as  a 
condition  of  this  exemption,  are 
reserved  in  §  38.6(a),  provided  the 
following  terms  and  conditions  are  met: 

(a)  The  multilateral  transaction 
execution  facility  on  which  the  contract, 
agreement  or  transaction  is  entered  into 
has  been  recognized  by  the  Commission 
as  a  recognized  futures  exchange 
piu^uant  to  §  38.5; 

(b)  A  multilateral  transaction 
execution  faciUty  that  applies  to  be,  and 
is,  a  recognized  futuires  exchange  must 
comply  with  all  of  the  conditions  of  this 
part  38  exemption  and  must  disclose  to 
participants  transacting  on  or  through 
its  facilities  that  transactions  conducted 
on  or  through  the  facility  are  subject  to 
the  provisions  of  part  38; 


(c)(1)  If  intermediated,  the 
transactions  of  participants  must  be 
carried  in  accounts  at  a  registered 
futures  commission  merchant; 

(2)  If  cleared,  the  submission  of  such 
contracts,  agreements  or  transactions  for 
clearance  and/or  settlement  must  be  to 
a  clearinghouse  which  is  recognized  by 
the  Commission  under  part  39  of  this 
chapter.  Provided,  however,  that  nothing 
in  this  paragraph  precludes: 

(i)  Arrangements  or  facilities  between 
parties  to  such  contracts,  agreements  or 
transactions  that  provide  for  netting  of 
payment  or  delivery  obligations 
resulting  from  such  agreements;  or 

(ii)  An-angements  or  facilities  among 
parties  to  such  contracts,  agreements  or 
transactions,  that  provide  for  netting  of 
payments  or  deliveries  resulting  from 
such  agreements;  and 

(d)  Tne  products  if  traded  on  an 
electronic  system  must  be  clearly 
identified  as  traded  on  a  recognized 
futures  exchange  or  if  traded  in  a 
physical  trading  environment  must  be 
traded  in  a  location  separate  from,  but 
which  may  adjoin  the  location  for,  the 
trading  of  products  piusuant  to  parts  36 
and  37  of  this  chapter; 

§38.3     General  conditions  tor  recognition 
as  a  recognized  futures  exchange. 

To  be  recognized  as  a  recognized 
futures  exchange,  the  exchange  must 
demonstrate  initially  that  it  has: 

(a)  A  clear  framework  for  conducting 
programs  of  market  surveillance, 
compliance,  and  enforcement,  including 
having  procedures  in  place  to  make  use 
of  collected  data  for  real-time 
monitoring  and  for  post-event  audit  and 
compliance  purposes  to  prevent  market 
manipulation; 

(b)  Rules  relating  to  trading  on  the 
exchange,  including  rules  to  deter 
trading  abuses,  and  adequate  power  and 
capacity  to  detect,  investigate  and  take 
action  against  violations  of  its  trading 
rules,  and  a  dedicated  regulatory 
department  or  delegation  of  that 
function  to  an  appropriate  entity; 

(c)  Rules  defining,  or  specifications 
detailing,  the  manner  of  operation  of  the 
trading  mechanism  or  electronic 
matching  platform  and  a  trading 
mechanism  or  electronic  matching 
platform  that  performs  as  articulated  in 
the  operational  rules  or  specifications; 

(d)  A  clear  framework  for  ensuring  the 
financial  integrity  of  transactions 
entered  into  by  or  through  the  exchange; 

(e)  Established  procedures  for 
impartial  disciplinary  committee(s)  or 
other  similar  mechanisms  empowered 
to  discipline,  suspend,  and  expel 
members,  or  to  deny  access  to 
participants  or,  if  provided  for, 
discipline  participants;  and 
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(f)  Arrangements  to  obtain  necessary 
information  to  perfonn  the  functions  in 
this  section,  including  tlie  capacity  and 
arrangements  to  share  financial  and 
svirveUlance  information  with  other 
derivative  exchanges,  both  domestic  and 
international,  and  a  mechanism  to 
provide  to  the  public  ready  access  to  its 
rules  and  regulations. 

§38.4    Conditions  for  recognition  as  a 
recognized  futures  exchange,  compliance 
witti  core  principles. 

To  be  recognized  as  a  futures 
exchange,  the  exchange  initially,  and  on 
a  continuing  basis,  must  meet  and 
adhere  to  the  following  core  principles: 

(a)  Rule  enforcement.  Effectively 
monitor  and  enforce  its  rules. 

(b)  Products.  List  contracts  for  trading 
that  are  not  readily  susceptible  to 
manipulation. 

(c)  Position  monitoring  and  reporting. 
Monitor  markets  on  a  routine  and 
nonroutine  basis  as  necessary  to  prevent 
manipulation,  price  distortion,  and 
disruptions  of  the  delivery  or  cash 
setUement  process. 

(d)  Position  limits.  Adopt  position 
limits  on  trading  where  necessary  and 
appropriate  to  lessen  the  threat  of 
market  manipulation  or  congestion 
during  delivery  months. 

(e)  Emergency  authority.  Exercise 
authority  to  intervene  to  maintain  fair 
and  orderly  trading,  including,  where 
applicable,  authority  to  liquidate  or 
transfer  open  positions,  to  require  the 
suspension  or  curtailment  of  trading, 
and  to  require  the  posting  of  additional 
margin. 

(f)  Public  information.  Make 
information  concerning  the  contract 
terms  and  conditions  and  the  trading 
mechanism,  as  well  as  other  relevant 
information,  readily  available  to  market 
authorities,  users  and  the  public. 

(g)  Transparency.  Provide  market 
participants  on  a  fair,  equitable  and 
timely  basis  information  regarding,  as 
appropriate  to  the  market,  prices,  bids 
and  offers,  and  other  appropriate 
information,  and  make  available  to  the 
public  information  regarding  daily 
opening  and  closing  prices,  price 
ranges,  trading  volume,  open  interest 
and  other  related  market  information. 

(h)  Trading  system.  Provide  a 
competitive,  open  and  efficient  market. 

(i)  Audit  trail.  Have  procedures  to 
ensure  the  recording  of  full  data  entry 
and  trade  details  sufficient  to 
reconstruct  trading,  the  quality  of  the 
data  captured,  and  the  safe  storage  of 
such  information,  and  have  systems  to 
enable  information  to  be  used  in 
assisting  in  detecting  and  deterring 
customer  and  market  abuse. 

(j)  Financial  standards.  Have, 
monitor,  and  enforce  rules  regarding  the 


financial  integrity  of  the  transactions 
that  have  been  executed  on  the 
exchange  and,  where  intermediaries  are 
permitted,  rules  addressing  the  financial 
integrity  of  the  intermediary  and  the 
protection  of  customer  funds,  as 
appropriate,  and  a  program  to  enforce 
those  requirements. 

(k)  Customer  protection.  Have, 
monitor  and  enforce  rules  for  customer 
protection. 

(1)  Dispute  resolution.  Provide  for 
alternative  dispute  resolution 
mechanisms  appropriate  to  the  nature  of 
the  market. 

(m)  Governance.  Have  fitness 
standards  for  members,  owners  or 
operators  with  greater  than  ten  percent 
interest  or  an  affiliate  of  such  an  owner, 
members  of  the  governing  board,  and 
those  who  make  disciplinary 
determinations.  The  recognized  futures 
exchange  must  have  a  means  to  address 
conflicts  of  interest  in  making  decisions 
and  access  to,  and  use  of,  material  non- 
public information  by  the  foregoing 
persons  and  by  exchange  employees. 
For  mutually  owned  futures  exchanges, 
the  composition  of  the  governing  board 
must  reflect  market  participants. 

(n)  Recordkeeping.  Keep  full  books 
and  records  of  all  activities  related  to  its 
business  as  a  recognized  futures 
exchange  in  a  form  and  manner 
acceptable  to  the  Conunission  for  a 
period  of  five  years,  during  the  first  two 
of  which  the  books  and  records  are 
readily  available,  and  which  shall  be 
open  to  inspection  by  any  representative 
of  the  Commission  or  the  U.S. 
Department  of  Justice. 

(o)  Competition.  Operate  in  a  manner 
consistent  with  the  public  interest  to  be 
protected  by  the  antitrust  laws. 

§  38.  5    Procedures  for  recognition. 

(a)  Recognition  by  prior  designation. 
A  board  of  trade,  facility  or  entity  that 
is  designated  imder  sections  4c,  5,  5a(a) 
or  6  of  the  Act  as  a  contract  market  on 
February  12,  2001  in  at  least  one 
commodity  which  is  not  dormant 
within  the  meaning  of  §  5.3  of  this 
chapter  is  recognized  by  the 
Commission  as  a  recognized  futures 
exchange  and  each  of  the  contracts 
traded  thereon  that  has  been  designated 
by  the  Conunission  as  a  designated 
contract  market  in  a  commodity  may  be 
labeled  in  the  recognized  futures 
exchange's  rules  as  listed  for  trading 
pursuant  to  Commission  approval. 

(b)  Recognition  by  application.  A 
board  of  trade,  facility  or  entity  shall  be 
recognized  or,  as  determined  by  the 
Commission,  recognized  upon 
conditions  as  a  recognized  futures 
exchange  sixty  days  after  receipt  by  the 
Commission  of  an  application  for 


recognition  unless  notified  otherwise 
during  that  period,  if: 

(1)  The  application  demonstrates  that 
the  applicant  satisfies  the  conditions  for 
recognition  under  this  part; 

(2rThe  submission  is  labeled  as  being 
submitted  pursuant  to  this  part  38; 

(3)  The  submission  includes  a  copy  of 
the  applicant's  rules  and,  to  the  extent 
that  compliance  with  the  conditions  for 
recognition  is  not  self-evident,  a  brief 
explanation  of  how  the  rules  satisfy 
each  of  the  conditions  for  registration 
under  §§38.3  and  38.4; 

(4)  The  applicant  does  not  eunend  or 
supplement  the  application  for 
recognition,  except  as  requested  by  the 
Commission  or  for  correction  of 
typographical  errors,  rentunbering  or 
other  nonsubstantive  revisions,  during 
that  period;  and 

(5)  The  applicant  has  not  instructed 
the  Commission  in  writing  during  the 
review  period  to  review  the  application 
pursuant  to  procedures  under  section  6 
of  the  Act. 

(6)  Appendix  A  to  this  part  provides 
guidance  to  applicants  on  how  the 
conditions  for  recognition  enumerated 
in  §§  38.3  and  38.4  could  be  satisfied. 

(c)  Termination  of  part  38  review. 
During  the  sixty-day  period  for  review 
pursuant  to  paragraph  (b)  of  this  section, 
the  Commission  shall  notify  the 
applicant  seeking  recognition  that  the 
Commission  is  terminating  review 
under  this  section  and  will  review  the 
proposal  under  the  procedures  of 
section  6  of  the  Act,  if  it  appears  that  the 
application  fails  to  meet  the  conditions 
for  recognition  under  this  part.  This 
termination  notification  will  state  the 
nature  of  the  issues  raised  and  the 
specific  condition  of  recognition  that 
the  application  appears  to  violate,  is 
contrary  to  or  fails  to  meet.  Within  ten 
days  of  receipt  of  this  termination 
notification,  the  applicant  seeking 
recognition  may  request  that  the 
Commission  render  a  decision  whether 
to  recognize  the  futiu-es  exchange  or  to 
institute  a  proceeding  to  disapprove  the 
proposed  submission  under  procedures 
specified  in  section  6  of  the  Act  by 
notifying  the  Conunission  that  the 
applicant  seeking  recognition  views  its 
submission  as  complete  and  final  as 
submitted. 

(d)  Delegation  of  authority.  (1)  The 
Commission  hereby  delegates,  until  it 
orders  otherwise,  to  the  Directors  of  the 
Division  of  Trading  and  Markets  and  the 
Division  of  Economic  Analysis  or  their 
delegatees,  with  the  concurrence  of  the 
General  Counsel  or  the  General 
Counsel's  delegatee,  authority  to  notify 
the  entity  seeking  recognition  under 
paragraph  (b)  of  this  section  that  review 
under  those  procediu^es  is  being 


terminated  or  to  recognize  the  entity  as 
a  recognized  futures  exchange  upon 
conditions. 

(2)  The  Directors  of  the  Division  of 
Trading  and  Markets  or  the  Division  of 
Economic  Analysis  may  submit  to  the 
Commission  for  its  consideration  any 
matter  which  has  been  delegated  in  this 
paragraph. 

(3)  Nothing  in  the  paragraph  prohibits 
the  Commission,  at  its  election,  from 
exercising  the  authority  delegated  in 
paragraph  (d)(1)  of  this  section. 

(e)  Request  for  Commission  approval 
of  rules  and  products.  (1)  An  entity 
seeking  recognition  as  a  recognized 
futures  exchange  may  request  that  the 
Commission  approve  any  or  all  of  its 
rules  and  subsequent  amendments 
thereto,  including  both  operational  rules 
and  the  terms  or  conditions  of  products 
listed  for  trading  on  the  exchange,  at  the 
time  of  recognition  or  thereafter,  under 
section  5a(a)(12)  of  the  Act  and  §§  1.41 
and  5.2  of  this  chapter,  as  applicable.  A 
product  the  terms  or  conditions  of 
which  have  been  approved  by  the 
Conunission  may  be  labeled  in  its  rules 
as  listed  for  trading  pursuant  to 
Commission  approval.  In  addition,  rules 
of  the  recognized  futures  exchange  not 
submitted  pursuant  to  §  38.5(b)(3)  shall 
be  submitted  to  the  Commission 
pursuant  to  §1.41. 

(2)  An  entity  seeking  recognition  as  a 
recognized  futtires  exchange  may 
request  that  the  Commission  consider 
under  the  provisions  of  section  15  of  the 
Act  any  of  the  entity's  rules  or  policies, 
including  both  operational  rules  and  the 
terms  or  conditions  of  products  listed 
for  trading,  at  the  time  of  recognition  or 
thereafter. 

(f)  Request  for  withdrawal  of 
application  for  recognition  or 
withdrawal  of  recognition.  An  entity 
may  withdraw  an  application  to  be  a 
recognized  futures  exchange  or  once 
recognized,  may  withdraw  from 
Commission  recognition  by  filing  with 
the  Commission  at  its  Washington,  D.C. 
headquarters  such  a  request. 
Withdrawal  from  recognition  shall  not 
affect  any  action  taken  or  to  be  taken  by 
the  Commission  based  upon  actions, 
activities  or  events  occurring  diuing  the 
time  that  the  exchange  was  recognized 
by  the  Commission. 

§38.6    Enforceability. 

(a)  Notwithstanding  the  exemption  in 
§  38.2,  the  following  provisions  of  the 
Act  and  the  Commission's  regulations 
thereunder  are  reserved  and  shall 
continue  to  apply,  as  appUcable: 
sections  la,  2(a)(1),  4,  4a,  4b,  4c,  4g,  4i, 
4o,  5(6),  5(7),  5a{a)(l).  5a(a)(2).  5a(a){8), 
the  rule  disapproval  procediues  of 
5a(a)(12),  5a(a)(16).  5a(a){17).  5a(b),  6(a), 


6(c)  to  the  extent  it  prohibits 
manipulation  of  the  market  price  of  any 
commodity  in  interstate  commerce  or 
for  future  delivery  on  or  subject  to  the 
rules  of  any  contract  market,  8a(7), 
8a{9),  8c(a).  8c(b),  8c(c),  8c(d),  9(a),  9(f), 
14, 15,  20  and  22  of  the  Act  and  §§1.3. 
1.31, 1.38,  1.41,  33.10,  part  5,  part  9, 
parts  15  through  21,  part  38  and  part 
190  of  this  chapter. 

(b)  For  piuposes  of  section  22(a)  of  the 
Act,  a  party  to  a  contract,  agreement  or 
transaction  is  exempt  from  a  claim  that 
the  contract,  agreement  or  transaction  is 
void,  voidable,  subject  to  rescission  or 
otherwise  invalidated  or  rendered 
unenforceable  as  a  residt  of: 

(1)  A  violation  by  the  recognized 
futiues  exchange  of  the  provisions  of 
this  part  38;  or 

(2)  Any  Commission  proceeding  to 
disapprove  a  rule,  term  or  condition 
under  section  5a(a)(12)  of  the  Act,  to 
alter  or  supplement  a  rule,  term  or 
condition  under  section  8a(7)  of  the  Act, 
to  declare  an  emergency  imder  section 
8a(9)  of  the  Act,  or  any  other  proceeding 
the  effect  of  which  is  to  disapprove, 
alter,  supplement,  or  require  a 
recognized  futiues  exchange  to  adopt  a 
specific  term  or  condition,  trading  rule 
or  procedure,  or  to  take  or  refrain  from 
taking  a  specific  action. 

§  38.7    Fraud  In  connection  with  part  38 
transactions. 

It  shall  be  unlawful  for  any  person, 
direcdy  or  indirecdy,  in  or  in 
connection  with  an  offer  to  enter  into, 
the  entry  into,  the  confirmation  of  the 
execution  of,  or  the  maintenance  of  any 
transaction  entered  pursuant  to  this 
part: 

(a)  To  cheat  or  defraud  or  attempt  to 
cheat  or  defraud  any  person; 

(b)  Willfully  to  make  or  cause  to  be 
made  to  any  person  any  false  report  or 
statement  thereof  or  cause  to  be  entered 
for  any  person  any  false  record  thereof; 
or 

(c)  Willfully  to  deceive  or  attempt  to 
deceive  any  person  by  any  means 
whatsoever. 

Appendix  A  to  Part  38 — Guidance  for 
Applicants  and  Acceptable  Practices 

1.  This  appendix  provides  guidance  and 
acceptable  practices  for  the  core  principles 
found  in  Part  38.  Guidance  to  applicants  for 
recognition  as  recognized  futures  exchanges 
under  §§  38.3  and  38.4  is  offered  under 
subsection  (a)  following  a  core  principle. 
This  appendix  is  only  illustrative  of  the  types 
of  matters  an  applicant  may  address,  as 
applicable,  and  is  not  intended  to  be  a 
mandatory  checklist.  Addressing  the  issues 
and  questions  set  forth  in  this  appendix 
would  help  the  Conunission  in  its 
consideration  of  whether  the  application  has 
met  the  conditions  for  recognition.  To  the 


extent  that  compliance  with,  or  satisfaction 
of,  a  core  principle  is  not  self-explanatory 
from  the  face  of  the  recognized  futures 
exchange's  rules  or  terms,  the  application 
should  include  an  explanation  or  other  form 
of  documentation  demonstrating  that  the 
applicant  meets  the  conditions  for 
recognition. 

2.  Acceptable  practices  meeting  the 
requirements  of  the  core  principles  are  set 
forth  in  subsection  (b).  Recognized  futures 
exchanges  that  follow  specific  practices 
outlined  under  subsection  (b)  for  any  core 
principle  in  this  appendix  will  meet  the 
applicable  core  principle.  Except  where 
otherwise  provided,  subsection  (b)  is  for 
illustrative  purposes  only,  and  does  not  state 
the  exclusive  means  for  satisfying  a  core 
principle. 

Core  Principle  1:  Rule  Enforcement: 
Effectively  monitor  and  enforce  its  rules. 

(a)  Application  Guidance. 

(1)  A  recognized  futures  exchange  should 
have  arrangements  and  resources  for  effective 
trade  practice  surveillance  programs,  with 
the  authority  to  collect  information  and 
documents  on  both  a  routine  and  non-routine 
basis  including  the  examination  of  books  and 
records  kept  by  members/participants  of  the 
exchange.  The  arrangements  and  resources 
should  facilitate  the  direct  supervision  of  the 
market  and  the  analysis  of  data  collected. 

(2)  A  recognized  futures  exchange  should 
have  arrangements,  resources  and  authority 
for  effective  rule  enforcement.  The 
Commission  believes  that  this  should  include 
the  authority  and  ability  to  discipline  and 
limit  or  suspend  a  member's  or  participant's 
activities  as  well  as  the  authority  and  ability 
to  terminate  a  member's  or  participant's 
activities  pursuant  to  clear  and  fair 
standards. 

(b)  Acceptable  Practices.  An  effective  trade 
practice  surveillance  program  should 
include: 

(1)  Maintenance  of  data  reflecting  the 
details  of  each  transaction  executed  on  an 
RFE; 

(2)  Electronic  analysis  of  this  data 
routinely  to  detect  potential  trading 
violations; 

(3)  Appropriate  and  thorough  investigative 
analysis  of  these  and  other  potential  trading 
violations  brought  to  its  attention:  and 

(4)  Prompt  and  effective  disciplinary  action 
for  any  violation  that  is  found  to  have  been 
conunitted.  The  Commission  believes  that 
the  latter  element  should  include  the 
authority  and  ability  to  discipline  and  limit 
or  suspend  a  member's  or  participant's 
activities  pursuant  to  clear  and  fair 
standards.  See,  e.g.,  17  CFR  part  8. 

Core  Principle  2:  Products:  List  contracts 
for  trading  that  are  not  readily  susceptible  to 
manipulation. 

(a)  Application  Guidance.  Applicants 
should  submit  their  initial  product  for  listing 
for  Commission  approval  under  §  5.2  and 
Part  5,  Appendix  A,  of  this  diapter. 
Subsequent  products  may  be  listed  for 
trading  by  self-certification  under  §5.1  of  this 
chapter. 

(b)  Acceptable  Practices. 

Guideline  No.  1,  17  CFR  Part  5,  Appendix 
A  may  be  used  as  guidance  in  meeting  this 
core  principle. 
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Core  Principle  3:  Position  monitoring  and 
reporting:  Monitor  markets  on  a  routine  and 
nonroutine  basis  as  necessary  to  prevent 
manipulation,  price  distortion,  and 
disruptions  of  the  delivery  or  cash  settlement 
process. 

(a)  Application  Guidance.  [Reserved] 

(b)  Acceptable  Practices. 

(1)  An  acceptable  program  for  monitoring 
markets  will  generally  involve  the  collection 
of  various  market  data,  including  information 
on  traders'  market  activity.  Those  data 
should  be  evaluated  on  an  ongoing  basis  in 
order  to  make  an  appropriate  regulatory 
response  to  potential  market  disruptions  or 
abusive  practices. 

(2)  The  recognized  futures  exchange 
should  collect  data  in  order  to  assess  whether 
the  market  price  is  responding  to  the  forces 
of  supply  and  demand.  Appropriate  data 
usually  include  various  fundamental  data 
about  the  underlying  commodity,  its  supply, 
its  demand,  and  its  movement  through 
marketing  channels.  Especially  important  are 
data  related  to  the  size  and  ownership  of 
deliverable  supplies — the  existing  supply 
and  the  future  or  potential  supply,  and  to  the 
pricing  of  the  deliverable  commodity  relative 
to  the  futures  price  and  relative  to  similar, 
but  nondeliverable,  kinds  of  the  commodity. 
For  cash-settled  markets,  it  is  more 
appropriate  to  pay  attention  to  the 
availability  and  pricing  of  the  commodity 
making  up  the  index  to  which  the  market 
will  be  settled,  as  well  as  monitoring  the 
continued  suitability  of  the  methodology  for 
deriving  the  index. 

(3)  To  assess  traders'  activity  and  potential 
power  in  a  market,  at  a  minimum,  every 
exchange  should  have  routine  access  to  the 
positions  and  trading  done  by  the  members 
of  its  clearing  facility.  Although  clearing 
member  data  may  be  sufficient  for  some 
exchanges,  an  effective  surveillance  program 
for  exchanges  with  substantial  numbers  of 
customers  trading  through  intermediaries 
should  employ  a  much  more  comprehensive 
large-trader  reporting  system  (LTRS).  The 
Conunission  operates  an  industry-wide 
LTRS.  As  an  alternative  to  having  its  own 
LTRS  or  contracting  out  for  such  a  system, 
exchanges  may  find  it  more  efficient  to  use 
information  available  from  the  Commission's 
LTRS  data  for  position  monitoring. 

Core  Principle  4:  Position  Limits.  Adopt 
position  limits  on  trading  where  necessary 
and  appropriate  to  lessen  the  threat  of 
market  manipulation  or  congestion  during 
delivery  months. 

(a)  Application  Guidance.  [Reserved] 

(b)  Acceptable  Practices. 

(1)  In  order  to  diminish  potential  problems 
arising  from  excessively  large  speculative 
positions,  the  Commission  sets  limits  on 
traders'  positions  for  certain  commodities. 
These  position  limits  specifically  exempt 
bona  fide  hedging,  permit  other  exemptions, 
and  set  limits  differently  by  markets,  by 
futures  or  delivery  months,  or  by  time 
periods.  For  purposes  of  evaluating  an 
exchange  speculative-limit  program,  the 
Commission  considers  the  specified  limit 
levels,  aggregation  policies,  types  of 
exemptions  allowed,  methods  for  monitoring 
compliance  with  the  specified  levels,  and 
procedures  for- enforcement  to  deal  with 
violations. 


(2)  In  general,  position  limits  are  not 
necessary  for  markets  where  the  threat  of 
excessive  speculation  or  manipulation  is  very 
low.  Thus,  exchanges  do  not  need  to  set 
position-limit  levels  for  futures  markets  in 
major  foreign  currencies  and  in  certain 
finamcial  futures  having  very  liquid  and  deep 
underlying  cash  markets.  Where  speculative 
limits  are  appropriate,  acceptable 
speculative-limit  levels  typically  are  set  in 
terms  of  a  trader's  combined  position  in  the 
futures  contract  plus  its  position  in  the 
option  contract  (on  a  delta-adjusted  basis). 

(3)  Spot-month  levels  for  physical-delivery 
markets  should  be  based  upon  em  analysis  of 
deliverable  supplies  and  the  history  of  spot- 
month  liquidations.  Spot-month  limits  for 
physical-delivery  markets  are  appropriately 
set  at  no  more  than  25  percent  of  the 
estimated  deliverable  supply.  For  cash- 
settled  markets,  spot-month  position  limits 
may  be  necessary  if  the  underlying  cash 
market  is  small  or  illiquid  such  that  traders 
can  disrupt  the  cash  market  or  otherwise 
influence  the  cash-settlement  price  to  profit 
on  a  futures  position.  In  these  cases,  the  limit 
should  be  set  at  a  level  that  minimizes  the 
potential  for  manipulation  or  distortion  of 
the  futures  contract's  or  the  underlying 
commodity's  price.  Markets  may  elect  not  to 
provide  all-months-combined  and  non-spot 
month  limits. 

(4)  An  exchange  may  provide  for  position 
accountability  provisions  in  lieu  of  position 
limits  for  contracts  on  financial  instruments, 
intangible  commodities,  or  certain  tangible 
commodities.  Markets  appropriate  for 
position  accountability  rules  include  those 
with  large  open-interest,  high  daily  trading 
volumes  and  liquid  cash  markets. 

(5)  Exchanges  must  have  aggregation  rules 
that  apply  to  those  accounts  under  conunon 
control,  those  with  common  ownership,  i.e., 
where  there  is  a  10  percent  or  greater 
financial  interest,  and  those  traded  according 
to  an  expressed  or  implied  agreement. 
Exchanges  will  be  permitted  to  set  more 
stringent  aggregation  policies.  For  example, 
one  major  exchange  adopted  a  policy  of 
automatically  aggregating  members  of  the 
same  household,  unless  they  were  granted  a 
specific  waiver.  Exchanges  may  grant 
exemptions  to  their  position  limits  for  bona 
fide  hedging  (as  defined  in  Commission  Rule 
1.3(z))  and  may  grant  exemptions  for  reduced 
risk  positions,  such  as  spreads,  straddles  and 
arbitrage  positions. 

(6)  Exchanges  must  establish  a  program  for 
effective  monitoring  and  enforcement  of 
these  limits.  One  acceptable  enforcement 
mechanism  is  a  program  whereby  traders 
apply  for  these  exemptions  by  the  exchange 
and  are  granted  a  position  level  higher  than 
the  applicable  speculative  limit.  The  position 
levels  granted  under  hedge  exemptions  are 
based  upon  the  trader's  commercial  activity 
in  related  markets.  Exchanges  may  allow  a 
brief  grace  period  where  a  qualifying  trader 
may  exceed  speculative  limits  or  an  existing 
exemption  level  pending  the  submission  and 
approval  of  appropriate  justification.  An 
exchange  should  consider  whether  it  wants 
to  restrict  exemptions  during  the  last  several 
days  of  trading  in  a  delivery  month. 
Acceptable  procedures  for  obtaining  and 
granting  exemptions  include  a  requirement 


that  the  exchange  approve  a  specific 
maximum  higher  level. 

(7)  Exchanges  with  many  markets  with 
large  numbers  of  traders  should  have  an 
automated  means  of  detecting  traders' 
violations  of  speculative  limits  or 
exemptions.  Exchanges  should  monitor  the 
continuing  appropriateness  of  approved 
exemptions  by  periodically  reviewing  each 
trader's  basis  for  exemption  or  requiring  a 
reapplication. 

(8)  Finally,  an  acceptable  speculative  limit 
program  must  have  specific  policies  for 
taking  regulatory  action  once  a  violation  of  a 
position  limit  or  exemption  is  detected.  The 
exchange  policy  will  need  to  consider 
appropriate  actions  where  the  violation  is  by 
a  non-member  and  should  address  traders 
carrying  accounts  through  more  than  one 
intermediary. 

(9)  A  violation  of  exchange  position  limits 
that  have  been  approved  by  the  Commission 
is  also  a  violation  of  section  4a(e)  of  the  Act. 

Core  Principle  5:  Emergency  Authority: 
Exercise  authority  to  intervene  to  maintain 
fair  and  orderly  trading,  including,  where 
applicable,  authority  to  liquidate  or  transfer 
open  positions,  to  require  the  suspension  or 
curtailment  of  trading,  and  to  require  the 
posting  of  additional  margin. 

(a)  Application  Guidance. 

A  recognized  futures  exchange  should  have 
clear  procedures  and  guidelines  for  exchange 
decision-making  regarding  emergency 
intervention  in  the  market,  including 
procedures  and  guidelines  to  carry  out  such 
decision-making  without  a  conflict  of 
interests.  An  exchange  should  also  have  the 
authority  to  intervene  as  necessary  to 
maintain  markets  with  fair  and  orderly 
trading  as  well  as  procedures  for  carrying  out 
the  intervention.  The  Commission  believes 
that  a  recognized  futures  exchange  should 
also  have  procedures  and  guidelines  for  the 
notification  of  the  Commission  of  the 
exercise  of  regulatory  emergency  authority, 
as  well  as  procedures  and  guidelines  to 
prevent  conflicts  of  interest,  for  the 
documentation  of  the  exchange's  decision- 
making process  and  for  the  reasons  for  use 
of  its  emergency  action  authority. 

(b)  Acceptable  Practices. 

As  is  necessary  to  address  perceived 
market  threats,  the  exchange,  among  other 
things,  should  be  able  to  impose  position 
limits  in  particular  in  the  delivery  month, 
impose  or  modify  price  limits,  modify  circuit 
breakers,  call  for  additional  margin  either 
from  customers  or  clearing  members,  order 
the  liquidation  or  transfer  of  op>en  positions, 
order  the  fixing  of  a  settlement  price,  order 
the  reduction  in  positions,  extend  or  shorten 
the  expiration  date  or  the  trading  hours, 
suspend  or  curtail  trading  on  the  market, 
order  the  transfer  of  customer  contracts  and 
the  margin  for  such  contracts  from  one 
member  of  the  exchange  to  another  or  alter 
the  delivery  terms  or  conditions. 

Core  Principle  6:  Public  Information:  Make 
information  concerning  the  contract  terms 
and  conditions  and  the  trading  mechanism, 
as  well  as  other  relevqnt  information,  readily 
available  to  market  authorities,  users  and  the 
public. 

(a)  Application  Guidance. 

A  recognized  futures  exchange  should  have 
arrangements  and  resources  for  the 


disclosure  of  contract  terms  and  conditions 
and  trading  mechanisms  to  the  Commission, 
users  and  the  public.  Procedures  should  also 
include  the  provision  of  information  on 
listing  new  products,  rule  amendments  or 
other  changes  to  previously  disclosed 
information  to  the  Commission,  users  and  the 
public, 
(b)  Acceptable  Practices.  [Reserved] 
Core  Principle  7:  Transparency:  Provide 
market  participants  on  a  fair,  equitable  and 
timely  basis  information  regarding,  as 
appropriate  to  the  market,  prices,  bids  and 
offers,  and  other  appropriate  information, 
and  make  available  to  the  public  information 
regarding  daily  opening  and  closing  prices, 
price  ranges,  trading  volume,  open  interest 
.  and  other  related  market  information. 

(a)  Application  Guidance.  [Reserved]. 

(b)  Acceptable  Practices.  [Reserved] 
Core  Principle  8:  Trading  System:  Provide 

a  competitive,  open  and  efficient  market. 

(a)  Application  Guidance. 

(1)  Appropriate  objective  testing  and 
review  of  any  automated  systems  should 
occur  initially  and  periodically  to  ensure 
proper  system  functioning,  adequate  capacity 
and  security.  A  recognized  futures 
exchange's  analysis  of  its  automated  system 
should  address  appropriate  principles  for  the 
oversight  of  automated  systems,  ensuring 
proper  system  function,  adequate  capacity 
and  security.  The  Commission  believes  that 
the  guidelines  issued  by  the  International 
Organization  of  Securities  Commissions 
(IOSCO)  in  1990  (which  have  been  referred 
to  as  the  "Principles  for  Screen-Based 
Trading  Systems"),  subsequently  adopted  by 
the  Commission  on  November  21,  1990  (55 
PR  48670),  are  appropriate  guidelines  for  a 
recognized  futures  exchange  to  apply  to 
electronic  trading  systems.  Any  program  of 
objective  testing  and  review  of  the  system 
should  be  performed  by  a  qualified 
independent  professional.  The  Commission 
believes  that  information  gathered  by 
analysis,  oversight  or  any  program  of 
objective  testing  and  review  of  any 
automated  systems  regarding  system 
functioning,  capacity  and  security  should  be 
made  available  to  the  Commission  and  the 
public. 

(2)  A  recognized  futures  exchange  that 
determines  to  allow  block  trading  should 
have  rules  which: 

(i)  Define  the  block  based  upon  the 
customary  size  of  large  positions  in  the  cash 
and  derivatives  market, 

(ii)  Restrict  access  to  block  trading  to 
eligible  participants, 

(iii)  Provide  a  mechanism  for  ensuring  that 
the  block's  price  will  be  fair  and  reasonable, 
and 

(iv)  provide  for  transparency  of  the  trade 
by  requiring  that  it  be  reported  for  clearing 
within  a  reasonable  period  of  time  and  that 
it  be  identified  separately  in  the  price 
reporting  system. 

(b)  Acceptable  Practices. 

A  professional  that  is  a  certified  member  of 
the  Informational  Systems  Audit  and  Control 
Association  experienced  in  the  industry 
would  be  an  example  of  an  acceptable  party 
to  carry  out  such  testing  and  review. 

Core  Principle  9:  Audit  Trail:  Have 
procedures  to  ensure  the  recording  of  full 


data  entry  and  trade  details  sufficient  to 
reconstruct  trading,  the  quality  of  the  data 
captured,  and  the  safe  storage  of  such 
information,  and  have  systems  to  enable 
information  to  be  used  in  assisting  in 
detecting  and  deterring  customer  and  market 
abuse. 

(a)  Application  Guidance. 

A  recognized  futures  exchange  should  have 
arrangements  and  resources  for  recording  of 
full  data  entry  and  trade  details  sufficient  to 
reconstruct  trading  and  the  safe  storage  of 
audit  trail  data  systems  enabling  information 
to  be  used  in  combating  customer  and  market 
abuse. 

(b)  Acceptable  Practices. 

(1)  The  goal  of  an  audit  trail  is  to  detect 
and  deter  customer  and  market  abuse.  An 
effective  exchange  audit  trail  should  capture 
and  retain  sufficient  trade-related 
information  to  permit  exchange  staff  to  detect 
trading  abuses  and  to  reconstruct  all 
transactions.  An  audit  trail  should  include 
specialized  electronic  surveillance  programs 
that  would  identify  potentially  abusive  trades 
and  trade  patterns,  including  for  instance, 
withholding  or  disclosing  customer  orders, 
trading  ahead,  and  preferential  allocation.  An 
acceptable  audit  trail  must  be  able  to  track  a 
customer  order  from  time  of  receipt  through 
fill  allocation.  The  exchange  must  create  and 
maintain  an  electronic  transaction  history 
database  that  contains  information  with 
respect  to  transactions  affected  on  the 
recognized  futures  exchange. 

(2)  An  acceptable  audit  trail,  therefore, 
should  include  the  following:  original  source 
documents,  transaction  history,  electronic 
analysis  capability,  and  safe  storage 
capability.  A  registered  futures  exchange 
whose  audit  trail  satisfies  the  following 
acceptable  practices  would  satisfy  Core 
Principle  9. 

(i)  Original  Source  Documents.  Original 
source  documents  include  unalterable, 
sequentially  identified  records  on  which 
trade  execution  information  is  originally 
recorded,  whether  recorded  manually  or 
electronically.  For  each  customer  order,  such 
records  reflect  the  terms  of  the  order,  an 
account  identifier  that  relates  back  to  the 
account(s)  owner(s),  and  the  time  of  order 
entry.  For  floor-based  exchanges,  the  time  of 
report  of  execution  of  the  order  should  also 
be  captured. 

(ii)  Transaction  History.  A  transaction 
history  which  consists  of  an  electronic 
history  of  each  transaction,  including: 

(A)  All  data  that  are  input  into  the  trade 
entry  or  matching  system  for  the  transaction 
to  match  and  clear; 

(B)  Whether  the  trade  was  for  a  customer 
or  proprietary  account; 

(C)  Timing  and  sequencing  data  adequate 
to  reconstruct  trading;  and 

(D)  The  identification  of  each  account  to 
which  fills  are  allocated. 

(iii)  Eectronic  Analysis  Capability.  An 
electronic  analysis  capability  that  permits 
sorting  and  presenting  data  included  in  the 
transaction  history  so  as  to  reconstruct 
trading  and  to  identify  possible  trading 
violations  with  respect  to  both  customer  and 
market  abuse. 

(iv)  Safe  Storage  Capability.  Safe  storage 
capability  provides  for  a  method  of  storing 


the  data  included  in  the  transaction  history 
in  a  manner  that  protects  the  data  from 
unauthorized  alteration,  as  well  as  &x)m 
accidental  erasure  or  other  loss.  Data  should 
be  retained  in  accordance  with  the 
recordkeeping  standards  of  Core  Principle  14. 

Core  Principle  10:  Financial  Standards: 
Have,  monitor,  and  enforce  rules  regarding 
the  financial  integrity  of  the  transactions  that 
have  been  executed  on  the  exchange  and, 
where  intermediaries  are  permitted,  rules 
addressing  the  financial  integrity  of  the 
intermediary  and  the  protection  of  customer 
funds,  as  appropriate,  and  a  program  to 
enforce  those  requirements. 

(a)  Application  Guidance. 
Clearing  of  transactions  executed  on  a 

recognized  futures  exchange  should  be 
provided  through  a  Commission-recognized 
clearing  facility.  In  addition,  a  recognized 
futures  exchange  should  maintain  Q>e 
financial  integrity  of  its  transactions  by 
maintaining  minimum  financial  standards  for 
its  members  and  having  defauh  rules  and 
procedures.  The  minimum  financial 
standards  should  be  monitored  for 
compliance  purposes.  The  Commission 
believes  that  in  order  to  monitor  for 
minimum  financial  requirements,  a 
recognized  futures  exchange  should  routinely 
receive  and  promptly  review  financial  and 
related  information.  Rules  concerning  the 
protection  of  customer  funds  should  address 
the  segregation  of  customer  and  proprietary 
funds,  the  custody  of  customer  fun(&,  the 
investment  standards  for  customer  funds, 
amd  related  recordkeeping. 

(b)  Acceptable  Practices.  [Reserved) 
Core  Principle  1 1 :  Customer  Protection: 

Have,  monitor  and  enforce  rules  for  customer 
protection^ 

(a)  Application  Guidance. 

A  recognized  futures  exchange  should  have 
rules  prohibiting  conduct  by  intermediaries 
that  is  fraudulent,  noncompetitive,  unfair,  or 
an  abusive  practice  in  connection  with  the 
execution  of  trades  and  a  program  to  detect 
and  discipline  such  behavior.  Intermediated 
markets  are  not  required  to  have,  monitor  or 
enforce  rules  requiring  intermediaries  to 
provide  risk  disclosure  or  to  comply  with 
other  sales  practices. 

(b)  Acceptable  Practices.  [Reserved] 
Core  Principle  12:  Dispute  Resolution: 

Provide  for  alternative  dispute  resolution 
mechanisms  appropriate  to  the  nature  of  the 
market. 

(a)  Application  Guidance. 

A  recognized  futures  exchange  should 
provide  customer  dispute  resolution 
procedures  that  are  fair  and  equitable  and 
that  are  made  available  to  the  customer  on  a 
voluntary  basis,  either  directly  or  through 
another  self-regulatory  organization. 

(b)  Acceptable  Practices. 

(1)  Core  Principle  12  requires  a  recognized 
futures  exchange  to  provide  for  dispute 
resolution  mechanisms  that  are  appropriate 
to  the  nature  of  the  market. 

(2)  In  order  to  satisfy  acceptable  standards, 
a  recognized  futures  exchange  should 
provide  a  customer  dispute  resolution 
mechanism  that  is  fundamentally  fair  and  is 
equitable.  The  procedure  should  provide: 

(i)  The  customer  with  an  opportunity  to 
have  his  or  her  claim  decided  by  a  decision- 
maker that  is  objective  and  impartial. 
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(ii)  Each  party  with  the  right  to  be 
represented  by  counsel,  at  the  party's  own 
expense, 

fiii)  Each  party  with  adequate  notice  of 
claims  presented  against  him  or  her,  an 
opportunity  to  be  heard  on  all  claims, 
defenses  and  permitted  counterclaims,  and 
an  opportunity  for  a  prompt  hearing, 

(iv)  For  prompt  written  final  settlement 
awards  that  are  not  subject  to  appeal  within 
the  exchange,  and 

(v)  Notice  to  the  parties  of  the  fees  and 
costs  which  may  be  assessed. 

(3)  The  procedure  employed  also  must  be 
voluntary  and  may  permit  counter  claims,  as 
provided  in  §  166.5  of  this  chapter. 

(4)  If  the  recognized  futures  exchange  also 
provides  a  procedure  for  the  resolution  of 
disputes  which  do  not  involve  customers 
{i.e..  member-to-member  disputes),  the 
procedure  for  the  resolution  of  such  disputes 
must  be  independent  of  and  shall  not 
interfere  with  or  delay  the  resolution  of 
customers'  claims  or  grievances. 

(5)  A  recognized  futures  exchange  may 
delegate  to  another  self-regulatory 
organization  or  to  a  registered  futures 
association  its  responsibility  to  provide  for 
customer  dispute  resolution  mechanisms. 
Provided,  however,  that,  if  the  recognized 
futures  exchange  does  so  delegate  that 
responsibility,  the  exchange  shall  in  all 
respects  treat  any  decision  issued  by  such 
other  organization  or  association  as  if  the 
decision  were  its  own  including  providing 
for  the  appropriate  enforcement  of  any  award 
issued  against  a  delinquent  member. 

Core  Principle  13:  Governance:  Have 
fitness  standards  for  members,  owners  or 
operators  with  greater  than  10  percent 
interest  or  an  affiliate  of  such  an  oWner, 
members  of  the  governing  board,  and  those 
who  make  disciplinary  determinations.  The 
recognized  futures  exchange  must  have  a 
means  to  address  conflicts  of  interest  in 
making  decisions  and  access  to,  and  use  of, 
material  non-public  information  by  the 
foregoing  persons  and  by  exchange 
employees.  For  mutually  owned  futures 
exchanges,  the  composition  of  the  governing 
board  must  reflect  market  participants. 

(a)  Application  Guidance. 

(1)  A  recognized  futures  exchange  should 
have  appropriate  eligibility  criteria  for  the 
categories  of  persons  set  forth  In  the  Core 
Principle  which  should  include  standards  for 
fitness  and  for  the  collection  and  verification 
of  information  supporting  compliance  with 
such  standards.  Minimum  standards  of 
fitness  are  those  bases  for  refusal  to  register 
a  person  under  section  8a(2)  of  the  Act  or  a 
history  of  serious  disciplinary  offenses,  such 
as  those  which  would  be  disqualifying  under 
§  1.63  of  this  chapter.  The  Commission 
believes  that  such  standards  should  include 
the  provision  to  the  Commission  of 
registration  information  for  such  persons, 
whether  registration  information, 
certification  to  the  fitness  of  such  persons,  an 
affidavit  of  such  persons'  fitness  by  the 
facility's  counsel  or  other  information 
substantiating  the  fitness  of  such  persons.  If 
an  exchange  provided  certification  of  the 
fitness  of  such  a  person,  the  Commission 
believes  that  such  certification  should  be 
based  on  verified  information  that  the  person 


is  fit  to  be  in  their  position.  The  means  to 
address  conflicts  of  interest  in  decision- 
making should  include  methods  to  ascertain 
the  presence  of  conflicts  of  interest  and  to 
make  decisions  in  the  event  of  such  a 
conflict.  In  addressing  the  access  to,  and  use 
of,  material  non-public  information,  the 
Commission  believes  that  the  recognized 
futures  exchange  should  provide  for 
limitations  on  exchange  employee  trading. 

(2)  A  recognized  futures  exchange  may  not 
limit  its  liability  or  the  liability  of  any  of  its 
officers,  directors,  employees,  licensors, 
contractors  and/or  affiliates  where  such 
liability  arises  firom  such  person's  violation 
of  the  Act  or  Commission  rules,  fraud,  or 
wanton  or  willful  misconduct, 
(b)  Acceptable  Practices.  [Reserved] 
Core  Principle  14:  Recordkeeping:  Keep  full 
books  and  records  of  all  activities  related  to 
its  business  as  a  recognized  futures  exchange 
in  a  form  and  manner  acceptable  to  the 
Commission  for  a  period  of  five  years,  during 
the  first  two  of  which  the  books  and  records 
are  readily  available,  and  which  shall  be 
open  to  inspection  by  any  representative  of 
the  Commission  or  the  U.S.  Department  of 
Justice. 

(a)  Application  Guidance.  [Reserved] 

(b)  Acceptable  Practices. 
Commission  rule  1.31  constitutes  the 

acceptable  practice  regarding  the  form  and 
manner  for  keeping  records. 

Core  Principle  15:  Competition:  Operate  in 
a  manner  consistent  with  the  public  interest 
to  be  protected  by  the  antitrust  laws. 

(a)  Application  Guidance. 

An  entity  seeking  recognition  as  a 
recognized  futures  exchange  may  request  that 
the  Commission  consider  under  the 
provisions  of  section  15  of  the  Act  any  of  the 
entity's  rules,  including  trading  protocols  or 
policies,  and  including  both  operational  rules 
and  the  terms  or  conditions  of  products  listed 
for  trading,  at  the  time  of  recognition  or 
thereafter.  The  Commission  intends  to  apply 
section  15  of  the  Act  to  its  consideration  of 
issues  under  the  Competition  Core  Principle 
in  a  manner  consistent  with  that  previously 
applied  to  contract  markets. 

(b)  Acceptable  Practices.  [Reserved] 

PART  170— REGISTERED  FUTURES 
ASSOCIATIONS 

11.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6p,  12a.  and  21. 

12.  Section  170.8  is  revised  to  read  as 
follows: 

§  170.8    Settlement  of  customer  disputes 
(section  17(bH10)  of  the  Act). 

A  futures  association  must  be  able  to 
demonstrate  its  capacity  to  promulgate 
rules  and  to  conduct  proceedings  which 
provide  a  fair,  equitable  and  expeditious . 
procedure,  through  arbitration  or 
otherwise,  for  the  volimtary  settlement 
of  a  customer's  claim  or  grievance 
brought  against  any  member  of  the 
association  or  any  employee  of  a 
member  of  the  association.  Such  rules 
shall  conform  to  and  be  consistent  with 


section  17(b)(10)  of  the  Act  and  be 
consistent  with  the  guidelines  and 
acceptable  practices  for  dispute 
resolution  found  within  Appendix  A 
and  Appendix  B  to  part  38  of  this 
chapter. 

PART  180— ARBITRATION  OR  OTHER 
DISPUTE  SETTLEMENT  PROCEDURES 

13.  Part  180  is  removed. 

Issued  in  Washington,  DC,  this  21st  day  of 
November.  2000,  by  the  Commission. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 

[This  statement  will  not  appear  in  the 
Code  of  Federal  Regulations] 

Dissent  of  Commissioner  Thomas  J.  Erickson 
Regarding  Final  Rules  for  a  New  Regulatory 
Framework  for  Multilateral  Transaction 
Execution  Facilities,  Intermediaries  and 
Clearing  Organizations 

I  dissent  from  the  Commission's  final  rules 
regarding  multilateral  transaction  execution 
facilities,  or  "MTEFs."  While  I  believe  this  is 
the  most  dynamic  element  of  the  proposed 
&Bmework,  I  also  fear  that  it  will  only 
expand  the  legal  uncertainty  that  the 
industry  has  decried  for  so  long  in  reference 
to  the  existing  swaps  exemption  in  Part  35. 
I  am  thus  simultaneously  interested  in  the 
potential  this  proposal  represents  and 
disappointed  in  the  lost  opportunity  for 
clarification. 

At  its  core,  my  concern  is  this:  The 
framework  will,  for  the  first  time,  inject  legal 
uncertainty  into  regulated  exchange  markets 
by  conferring  "recognition"  upon  derivatives 
transaction  facihties.  or  DTFs,  without  any 
determination  that  the  transactions  are 
within  the  CFTC's  jurisdiction.  I  believe  that 
if  an  agency  of  the  United  States  Government 
tells  market  participants,  other  branches  of 
the  government,  and  counterpart  foreign 
regulators  that  a  market  is  regulated,  then  it 
should  be,  in  fact,  regulated. 

At  the  DTF  level,  it  seems  clear  that  some 
markets  will  not  be  subject  to  Commission 
oversight  because  the  Commission's 
jurisdiction — over  transactions  for  future 
delivery  and  commodity  options — will  not 
attach  to  markets  for  certain  products  traded 
on  DTFs.  The  nature  of  the  Commission's 
mixed  jurisdiction  was  not  lost  on 
commenters  to  the  proposed  framework; 
while  some  saw  this  as  a  flaw  in  the 


proposal, >  others  took  comfort  in  it.^  Despite 
this  "don't  ask,  don't  tell"  approach,  DTFs  all 
will  be  "recognized"  by  the  Commission  as 
regulated  markets.  ^  In  turn,  these  DTF 
markets  will  hold  themselves  out  to  the 
public  as  markets  regulated  by  the  CFTC. 

The  Commission  and  certain  commenters 
within  the  industry  find  the  possible  mix  of 
futures  and  non-futures  products  on  DTFs 
acceptable.  They  rely  on  Congressional  report 
language  from  the  1992  legislation  that,  in 
effect,  allows  the  Commission  to  exempt 
transactions  without  first  determining  that 
they  are  in  the  agency's  jurisdiction.* 

In  the  context  of  bilateral,  privately 
negotiated  transactions — such  as  those  swaps 
the  Commission  was  directed  by  Congress  to 
"promptly  exempt — such  an  exemption 
makes  a  certain  amount  of  sense.  The 
consequence  of  any  performance  failure  or 
fraud  is  borne  solely  by  the  parties  to  the 
transaction. 

However,  today  the  Commission  extends 
this  rationale  to  entities  that  are,  in  fact, 
exchange  markets.  Global  participants  and 
international  regulators  rely  on  our 
representations  that  these  markets  are 
regulated.  I  will  not  be  comfortable  making 
such  representations  with  regsu'd  to  DTFs 
where  the  Conmiission's  jurisdiction  is  so 
questionable. 

As  a  secondary  matter,  I  am  concerned 
with  the  level  of  oversight  that  will  be 
applied  to  all  DTF  markets.  Under  the  new 


'  See  Mercatus  letter,  Aug.  21,  2000,  p.  4  ("While 
it  may  be  appropriate  for  the  CTTC  to  avoid  such 
a  determination  in  granting  an  exemption  &om 
regulation,  it  is  not  clear  that  the  CFTC  can  exercise 
its  antifraud  authority  in  relation  to  a  particular 
transaction  without  determining  that  the  CFTC  is 
authorized  to  exercise  jurisdiction  in  the  first 
instance.")  The  drafters  of  the  Mercatus  letter 
further  note  that  the  "broad  definition  of  MTEF"  in 
the  proposed  rules  could  even  be  read  "to  cover 
auction  markets  such  as  eBay  and  all  other  forms 
of  B2B  trading  facilities,  whether  electronic  or  not." 
Id.  at  5.  The  Commission  attempts  to  deflect  this 
criticism  in  the  final  rules,  stating  that  "so  long  as 
a  facility  auctions  instruments  outside  of  the 
Commission's  regulatory  jurisdiction  under  the  Act, 
[the]  exemptions  therefrom  and  this  framework 
would  have  no  application  to  its  business."  See 
Final  Rules  for  a  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution  Facilities, 
Intermediaries  and  Clearing  Organizations,  pp.  13- 
14.  The  Commission's  response  misses  the 
rudimentary  point  that  it  will  be  anyone's  guess 
whether  some  instruments  possibly  traded  on  DTFs 
are  within  or  outside  the  Commission's  jurisdiction. 

*See  Lehman  Brothers  letter,  Sept.  5,  2000,  p.  2 
("|T|he  Commission's  jurisdiction  extends  solely  to 
futures  and  commodity  options,  such  that  reserving 
anti-fraud  and  anti-manipulation  authority  over 
futures  and  commodity  options  merely  restates  the 
current  state  of  law.  Such  a  reservation  of  authority 
cannot,  legally,  extend  to  transactions  other  than 
futures  and  commodity  options  and  repeating  the 
nature  of  the  agency's  statutory  jurisdiction  carries 
no  legal  baggage.") 

3  The  only  apparent  penalty  for  refusing  to 
comply  with  Commission  rules  is  the  market's  loss 
of  recognition  as  a  DTF.  1  am  not  comfortable  with 
this  after-the-fallout  remedy,  and  I  cannot  imagine 
potential  market  participants  or  domestic  or 
international  regulators  being  any  more  pleased. 

*  See  A  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution  Facilities. 
Intermediaries  and  Clearing  Organizations,  p.  11, 
citing  H.R.  Rep.  No.  978, 102d  Cong..  2d  Seas.  82- 
83  (1992). 


framework,  DTFs  generally  will  not  be 
required  to  maintain  or  provide  the 
Conmiission  with  reports  of  futures  positions 
held  by  their  customers  that  exceed  certain 
thresholds.  In  what  appears  to  be  a  nod  to  the 
need  for  these  reports,  known  as  "large  trader 
reports,"  the  Commission  contemplates 
collecting  this  information  only  in  a  select, 
few  markets.  But  the  vast  majority  of  markets 
trading  at  the  DTF  level — generally  those 
without  retail  participants — will  have  no 
obligation  or  duty  to  the  Commission  or  the 
public  with  regard  to  this  important 
information. 

Large  trader  reports  are  an  essential  tool  in 
the  Commission's  effort  to  detect  and  deter 
market  manipulations.  Deterrence  is 
important  because  the  effects  of  market 
manipulations  reach  far  beyond  the  market's 
participants.  Consumers  ultimately  pay  for 
manipulations  in  commodity  markets:  Home 
buyers  pay  higher  interest  rates;  commuters 
pay  higher  prices  for  gasoline;  and  we  all  pay 
higher  prices  for  heating  oil  and  food.  For 
these  reasons,  1  would  require  large  trader 
reports  in  all  DTF  markets,  regardless  of  the 
type  of  commodity  product  or  participant 
involved. 

The  Department  of  the  Treasury  identified 
this  issue  in  its  comment  letter,  stating  that 
"large  trader  reporting  requirements  have 
worked  well  in  the  market  for  treasury 
futures,  both  for  the  information  they  reveal 
to  regulators  and  their  deterrent  effect."  *  I 
could  not  agree  more  strongly  with  the 
Treasury  Department  on  this  point.  While  it 
appears  that  large  trader  reporting  will  attach 
to  government  securities  inarkets,  I  do  not 
understand  why  the  Treasury's  views  have 
not  provided  just  as  compelling  a  rationale 
for  other  markets  which  are  not  nearly  as 
deep  or  liquid. 

I  believe  that  DTF  markets  may  prove  to  be 
very  successful,  commercially.  "They  may 
well  grow  to  be  the  commercial  markets 
where  pricing  and  price-basing  of 
commodities  occurs.  The  Commission  would 
be  wise  to  retain  its  ability  to  detect  and  deter 
manipulations  at  their  incipience. 

Dated:  November  20,  2000. 
Thomas  J.  Erickson, 
Commissioner. 

[FR  Doc.  00-30267  Filed  12-12-00;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,  3,  4, 140, 155  and  166 
RIN  303»-AB56 

Rul«s  Relating  to  Intermediaries  of 
Commodity  Interest  Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rules. 

SUMMARY:  As  part  of  a  comprehensive 
regulatory  reform  process,  the 


Commodity  Futxu^s  Trading 
Commission  (CFTC  or  Commission)  has 
revised  its  rules  relating  to 
intermediation  of  commodity  futures 
and  commodity  options  (commodity 
interest)  transactions.  These  new  rules 
and  rule  amendments  will  provide 
greater  flexibility  in  several  areas.  For 
example,  to  ease  barriers  to  entry  for 
persons  seeking  registration  as  futures 
commission  merchants  (FCiMs)  or 
introducing  brokers  (IBs),  the 
Commission  has  established  a 
simplified  registration  procedure  for 
those  persons  who  are  regulated  by 
other  federal  financial  regulatory 
agencies  and  who  limit  their  customer 
baseio  institutional  customers  only, 
regardless  of  the  type  of  market 
involved. 

With  respect  to  trading  on  recognized 
derivatives  transaction  facilities  (DTFs), 
the  Commission  has  determined  to 
permit  non-institutional  customers  to 
enter  into  transactions  thereon, 
provided  that  such  non-institutional 
customer  business  is  transacted  either 
through  a  registered  FCM  that  is  a 
clearing  member  of  at  least  one 
designated  contract  market  or 
recognized  futures  exchange  (RFE),  and 
that  has  adjusted  net  capital  of  at  least 
$20  million  or  by  a  registered 
commodity  trading  advisor  (CTA)  who 
has  discretionary  authority  over  the 
non-institutional  customer's  accoimt, 
and  who  has  assets  under  management 
of  not  less  than  $25  million.  The  latter 
circimistance  is  an  expansion  of  the 
proposal. 

As  proposed,  the  Commission  is 
expanding  the  range  of  instruments  in 
which  FCMs  may  invest  customer 
funds.  In  response  to  various  comments 
concerning  the  expansion  of  permissible 
investments,  the  Commission  is  making 
certain  adjustments  to  the  proposals 
relating  to,  among  other  things, 
concentration  limits  as  applied  to 
securities  held  in  connection  with 
repurchase  transactions,  permissible 
investments  in  FCMs  and  their  affiliates 
by  money  market  mutual  fimds  meeting 
the  requirements  of  Rule  2a-7  under  the 
Investment  Company  Act  of  1940 
(Investment  Company  Act),  and 
investment  in  foreign  sovereign  debt. 
Separately,  the  Commission  also  is 
considering  proposing  risk-based  capital 
rules  for  FCMs.  Further,  the 
Commission  recendy  adopted  a  revised 
interpretation  concerning  the  treatment 
of  customer  funds  on  deposit  with 


'  See  Department  of  Treasury  lener,  Aug.  16, 
2000,  p.  4. 
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FCMs  for  the  purpose  of  trading  on 
foreign  markets  under  Rule  30. 7. ' 
In  addition,  the  Commission  is 
aimouncing  herein  the  adoption  of  other 
new  rules  and  rule  amendments, 
concerning  the  definition  of  the  term 
"principal,"  certified  financial  reports, 
ethics  training,  disclosure,  account 
opening  procedures,  trading  standards, 
reporting  requirements,  and  offsetting 
positions,  as  proposed.  The  Commission 
has  made  additional  changes  to  allow  a 
registrant  to  notify  the  Commission 
when  a  new  natural  person  is  added  as 
a  principal  "promptly"  after  the  change 
occurs.  With  respect  to  pre-dispute 
arbitration  agreements  between  an 
institutional  customer  and  a 
Commission  registrant,  the  Commission 
has  determined  to  allow  such  parties  to 
negotiate  any  or  all  terms  of  the 
agreement,  provided  that  the  signing  of 
such  agreement  by  the  institutional 
customer  cannot  be  made  a  condition  of 
doing  business  with  the  registrant.  The 
Commission  has  also  determined  to 
allow  any  coimterclaim  to  be  heard  as 
part  of  an  arbitration  proceeding 
between  a  non-institutional  customer 
and  a  registrant  where  the  parties  have 
agreed  in  advance  that  all  such  claims 
must  be  included  in  the  proceeding, 
provided  that  the  aggregate  value  of  the 
counterclaim  is  capable  of  calculation 
and  that  the  coimterclaim  arises  out  of 
a  transaction  subject  to  Commission 
jiu-isdiction. 

EFFECTIVE  DATE:  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Coiuisel,  Paul  H.  Bjamason,  Jr.,  Special 
Advisor  for  Accounting  Policy  (with 
respect  to  Rule  1.25  concerning 
investment  of  customer  funds),  or  Ky 
Tran-Trong,  Attorney-Advisor,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  N.W.. 
Washington,  D.C.  20581.  Telephone: 
(202)  418-5450. 
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onDTFs 

2.  Segregation  of  Funds 

3.  Investment  of  Customer  Funds 

E.  Core  Principle  Four:  Risk  Disclosure  and 
Account  Statements 

F.  Core  Principle  Five:  Trading  Standards 

G.  Core  Principle  Seven:  Reporting 
Requirements 

H.  Core  Principle  Eight:  Recordkeeping 

1.  General 

2.  Customer  Account  Statements;  Close- 
Out  of  Offsetting  Positions 

HI.  Section  4(c)  Findings 
IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

B.  Paperwork  Reduction  Act 

I.  Introduction 

A.  Background 

In  accordance  with  the 
recommendations  made  in  a  staff  task 
force  report  submitted  to  the 
Commission's  Congressional  oversight 
committees  on  February  22,  2000.  the 
Commission  on  June  22,  2000  published 
a  proposed  new  regulatory  structure 
intended  to  adapt  to  the  changing  needs 
of  the  modem  marketplace  (New 
Regtdatory  Framework). ^  In  reviewing 
its  regulatory  structure  for 
intermediaries,  the  Commission  in  its 
proposal  (Proposing  Release)  identified 
eight  Core  Principles  that  it  believes  are 
fundamental  to  assuring  proper  conduct 
by  intermediaries  of  commodity  interest 
transactions. 3  Although  the  Commission 
did  not  propose  these  Core  Principles  as 
rules,  they  guided  the  Commission  in  its 
regxUatory  reform  efforts,  as  the 
Commission  reviewed  all  of  its  rules 
related  to  intermediaries  in  light  of  the 
Core  Principles.  The  Commission 
proposed  reforms  contemplating  greater 
flexibility  for  intermediaries  and  their 
customers  via  a  regulatory  structure  that 
acknowledges  the  different  levels  of 
safeguards  appropriate  to  the  types  of 
instnunents,  customers,  and  markets 
involved. 

To  the  extent  that  an  existing  nde  was 
not  addressed  in  the  Proposing  Release, 
and  no  amendment  thereto  has  been 
adopted,  the  rule  will  apply  to 
intermediaries  transacting  business  on 
behalf  of  customers  on  contract  markets, 
RFEs  and  DTFs.  When  an  intermediary 
transacts  business  on  an  exempt 


'  65  FR  60558  (Oct.  11.  2000).  Unless  otherwise 
noted,  Commission  rules  referred  to  herein  are 
found  at  17  CFR  Ch.  I  (2000). 


^  See  A  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution  Facilities, 
.Intermediaries  and  Clearing  Organizations,  65  FR 
38986;  Rules  Relating  to  Intermediaries  of 
Commodity  Interest  Transactions,  65  FR  39008;  A 
New  Regulatory  Framework  for  Clearing 
Organizations,  65  FR  39027;  Exemption  for  Bilateral 
Transactions,  65  FR  39033. 

3  65FR  39008. 


midtilateral  transaction  execution 
faciUty  (exempt  MTEF),  these 
transactions  are  subject  only  to  the 
Commission's  antifi-aud  and 
antimanipulation  authority  to  the  extent 
applicable.*  Similarly,  where  a  DTF 
permits  trading  only  on  a  principal-to- 
principal  basis,  CFTC  rules  related  only 
to  intermediaries  will  not  be  applicable 
to  such  a  market  structm-e.^ 

The  Core  Principles  that  guided  the 
Commission  in  its  review  of  rules 
applicable  to  intermediaries,  which 
relate  to  registration,  fitness  of 
registrants,  financial  requirements,  risk 
disclosiu-e<  trading  standards, 
supervision  of  personnel,  large  position 
reporting  requirements,  and 
recordkeeping,  are  as  follows: 

1.  Registration  Required 

Any  person  or  entity  intermediating  a 
transaction  on  an  RFE,  or  on  a  DTF  that 
permits  intermediation  of  trading,  must 
be  registered  in  the  appropriate  capacity 
with  the  Commission  as  an  FCM,  IB, 
CTA,  commodity  pool  operator  (CPO), 
associated  person  (AP)  of  any  of  the 
foregoing,  or  floor  broker  (FB).  In 
addition,  a  person  trading  solely  for  his 
or  her  own  account  on  an  RFE  or  DTF 
with  a  trading  floor  must  register  as  a  ' 
floor  trader  (FT). 

2.  Fitness  of  Registrants 

Intermediaries  and  FTs  in  all  markets 
recognized  by  the  CFTC  must  be  and 
remain  fit. 

3.  Financial 

FCMs  must  keep  and  safeguard 
customer  money  and  FCMs  and  IBs 
must  have  sufficient  capital  to  ensure 
their  capacity  to  meet  their  obligations 
to  customers. 

4.  Risk  Disclosiue 

Intermediaries  must  provide  to 
customers  risk  disclosure  appropriate  to 
the  particular  instrument  or  transaction 
and  the  customer. 

5.  Trading  Standards 

Intermediaries  and  their  affiliated 
persons  are  prohibited  from  misusing 
knowledge  of  their  customers'  orders. 

6.  Supervision 

All  intermediaries,  including  APs 
having  supervisory  responsibilities, 
must  diligently  supervise  all  commodity 
interest  accounts  that  they  carry, 
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operate,  advise,  introduce,  handle,  or 
trade,  as  well  as  all  of  the  other 
activities  that  arise  in  their  business  as 
intermediaries.  All  intermediaries  must 
establish,  maintain,  and  enforce 
supervisory  procediu^s. 

7.  Reporting  of  Positions 

All  intermediaries  must  report  to  the 
Commission,  RFE  or  DTF  information 
that  permits  the  Commission,  RFE,  or 
DTF  to  identify  concentrations  of 
positions  and  market  composition. 
Reports  of  transactions  on  RFEs  are 
required  on  a  routine  and  non-routine 
basis,  as  is  the  case  for  transactions  on 
contract  markets.  Reports  of  transactions 
on  an  institutional-participant  DTF  are 
required  only  on  a  non-routine  basis. ^ 

8.  Recordkeeping 

All  intermediaries  (and  FTs)  must 
keep  full  books  and  records  of  all 
activities  related  to  their  business  as  an 
FCM.  IB,  CPO,  CTA,  FB,  or  FT,  in  a  form 
and  manner  acceptable  to  the 
Commission  for  a  period  of  five  years. 
Such  information  must  be  readily 
available  during  the  first  two  years  and 
be  produced  to  the  Commission  at  the 
expense  of  the  person  required  to  keep 
the  books  or  records.  All  such  books  and 
records  shall  be  open  to  inspection  by 
any  representative  of  the  Conunission  or 
the  U.S.  Department  of  Justice. 

Certain  oi  the  Commission's  rule 
amendments,  such  as  those  concerning 
ethics  training  and  the  definition  of  the 
term  "principal,"  will  affect  all 
registered  firms.  The  other  new  rules 
and  rule  amendments  will  affect  mainly 
FCMs  and  IBs,  and  are  not  applicable  to 
CPOs  and  CTAs.  The  Commission 
intends  to  consider  further  rulemaking 
proposals  at  a  subsequent  date  that  will 
focus  more  directly  upon  Part  4  of  the 
Commission's  ndes,  which  governs  the 
operations  and  activities  of  CPOs  and 
CTAs.^ 


*  See  id.  at  39009  nn.1-3. 

^  See  id.  A  more  complete  description  of  the 
various  new  market  structures  can  be  found  in  "A 
New  Regulatory  Framework  for  Multilateral 
Transaction  Execution  Facilities.  Intermediaries 
and  Clearing  Organizations."  published  elsewhere 
in  today's  edition  of  the  Federal  Register. 


^  As  discussed  in  a  companion  release  in  today's 
edition  of  the  Federal  Register,  large  trader  reports 
will  not  be  required  from  participants  trading  on  a 
DTF  restricted  to  commercial  participants,  except 
where  the  Commission  specifically  orders 
otherwise. 

^  The  Commission  wishes  to  make  clear  that  its 
regulatory  reform  efforts  are  an  ongoing  process. 
Thus,  for  example,  as  a  part  of  the  regulatory  reform 
process,  the  Division  of  Trading  and  Markets 
recently  permitted  designated  self-regulatory 
organizations  (DSROs)  to  conduct  "risk-based" 
auditing  and  thereby  take  into  account  a  firm's 
business  practices  in  establishing  the  scope  and 
timing  of  audits.  See  Financial  and  Segregation 
InterpretaUon  No.  4-2,  CFTC  Staff  Letter  99-32, 
11998-1999  Transfer  Binder)  Comm.  Fut.  L.  Rep. 
(CCH)  1  27.745  (Aug.  20,  1999).  Similarly,  the 
Commission  is  considering  amendments  to  the 
minimum  capital  requirements  for  FCMs.  Those 
proposed  amendmients  would  contain  an  approach, 
generally  referred  to  as  "risk-based"  capital 
requirements,  that  is  based  more  upon  position  risk 
than  is  the  case  under  the  current  rules. 


B.  The  Commerits  Received 

The  Commission  received  81 
comment  letters  on  the  New  Regulatory 
Framework,  51  of  which  were  posted  to 
the  comment  file  on  intermediaries  on 
the  Commission's  web  site.  Of  those  51 
comment  letters,  31  letters  addressed 
specific  provisions  of  the  Proposing 
Release:  five  from  U.S.  commodity 
exchanges;  two  from  the  National 
Futiu'es  Association  (NFA);  one  bom  the 
Futures  Industry  Association  (FIA);  six 
from  other  futures  industry  professional 
associations;  one  from  the  Federal 
Reserve  Bank  of  Chicago  (FRBC);  one 
from  the  Department  of  the  Treasmy 
(Treasiny );  one  fi-om  a  provider  of  ethics 
training  programs  for  the  futures 
industry;  five  from  firms  registered  as 
FCMs;  one  fi-om  a  margin  settlement 
bank  for  various  U.S.  exchanges  and 
clearing  corporations;  three  from  trade 
associations  representing  the  grain 
industry;  one  from  a  group  of  trade 
associations  representing  various 
producer  groups;  two  from  public  policy 
centers;  one  from  a  single  firm 
registered  as  an  FCM,  CPO  and  CTA; 
and  one  from  a  certified  public 
accounting  firm.  These  commenters,  as 
well  as  those  that  addressed  the  concept 
of  regulatory  reform  in  a  more  general 
fashion,  expressed  strong  support  for 
the  Proposing  Release,  but  some 
suggested  that  the  relief  did  not  go  far 
enough  towards  replacing  the 
Commission's  regulatory  framework 
concerning  intermediaries  with  core 
principles.^ 

The  Commission  has  carefully 
reviewed  all  of  the  comments  received. 
Based  upon  this  review,  the 
Commission  generally  has  determined 
to  adopt  the  new  rules  cind  amendments 
as  proposed  in  the  Proposing  Release.  In 
response  to  the  comments,  the 
Conunission  has  also  decided,  however, 
to  modify  the  proposal  in  several 
respects.  First,  the  Commission  has 
determined  to  expand  the  "passport" 
provisions  with  respect  to  those  FCMs 
and  IBs  that  are  already  registered  with 
the  Securities  and  Exchange 
Commission  (SEC)  in  a  similar 
registration  capacity,  or  that  are 
authorized  to  perform  these  ftmctions 
by  a  federal  banking  authority.  As 
adopted,  these  rules  will  allow  those 
FCMs  and  IBs  to  follow  a  simplified 
registration  procedure  in  order  to 
conduct  business  solely  for  institutional 
customers  on  designated  contract 


markets  and  RFEs,  in  addition  to  DTFs. 
Second,  the  Commission  has 
determined  to  permit  certain  CTAs  to 
place  trades  on  a  DTF  on  behalf  of  non- 
institutional  customers,  provided  that 
the  non-institutional  customer's 
investment  decisions  are  directed  by  the 
CTA  and  that  total  assets  over  which  the 
CTA  has  discretionary  authority  are  not 
less  than  $25  million.  The  proposal 
would  have  required  non-institutional 
customers  wishing  to  trade  on  DTFs  to 
transact  their  business  only  through  an 
FCM  with  at  least  $20  million  in 
adjusted  net  capital  that  is  also  a 
clearing  member  of  at  least  one 
designated  contract  market  or  RFE.^ 
Third,  the  Commission  has  made 
adjustments  to  its  rules  governing 
permissible  investments  for  customer 
fimds  in  response  to  the  comments 
received.  Fotulh,  the  Commission  has 
adopted  additional  changes  to  allow  a 
registrant  to  notify  the  Conunission 
"promptly"  after  a  new  principal  is 
added,  rather  than  prior  to  the  change 
as  was  the  case  previously.  Fifth,  with 
respect  to  pre-dispute  arbitration 
agreements  between  an  institutional 
customer  and  a  Commission  registrant, 
the  Commission  has  determined  to 
allow  such  parties  to  negotiate  any  or  all 
terms  of  such  agreements,  provided  that 
the  signing  of  the  agreement  may  not  be 
made  a  condition  of  doing  business  with 
the  registrant.  Sixth,  the  Commission 
has  decided  to  permit  any  coimterclaim 
arising  out  of  a  transaction  subject  to  the 
Commodity  Exchange  Act  (Act)  or 
regulations  thereunder  to  be  heard  as 
part  of  an  arbitration  proceeding 
between  a  non-institutional  customer 
and  a  registrant  where  the  parties  have 
agreed  in  advance  that  all  such  claims 
must  be  included  in  the  proceeding. 

In  the  Proposing  Release,  the 
Commission  gave  a  detailed  explanation 
for  each  revision  that  it  proposed  to 


■Commenters  are  generally  identified  by  name 
l)elow  when  their  comments  are  discussed. 
Qtations  to  comment  letters  are  denoted  as  "CL  22- 
x."  The  number  22  represents  the  comment  file  for 
the  Proposing  Release  and  "x"  is  the  number 
assigned  to  a  particular  comment  letter  as  set  forth 
on  the  Commission's  website,  www.cflc.gov. 


"As  explained  in  the  separate  release  on  "A  New 
Regulatory  Framework  for  Multilateral  Transaction 
Execution  Facilities,  Intermediaries  and  Clearing 
Oiganizatioos"  in  today's  edition  of  the  Federal 
R^iiter.  however,  the  Commission  is  amending  its 
proposal  to  permit  a  non-institutional  customer  to 
enter  an  order  directly  to  a  DTF's  electronic  trading 
platform  where  the  customer's  account  is  carried  by 
a  registered  FCM  virith  at  least  $20  million  in 
adjusted  net  capital  that  is  also  a  clearing  member 
of  at  least  one  designated  contract  market  or  RFE, 
provided  that  such  FCM's  credit  filter  is  maintained 
as  part  of  the  DTF's  electronic  trading  platform.  See 
§37.2(a)(2)(ii)(A). 

In  addition,  FTs  and  FBs  will  t>e  permitted  to 
trade  for  their  own  account  on  a  DTF,  even  if  they 
would  not  otherwise  come  within  the  definition  of 
an  institutional  customer,  provided  that  their 
obligations  in  connection  with  their  trading  on  the 
DTF  are  guaranteed  by  an  FCM.  See  %  37.1(b)(1),  (2). 
Generally,  an  FT  or  an  FB  must  have  total  assets 
exceeding  $10,000,000  to  be  considered  an 
institutional  customer.  See  §§  1.3(g).  35.2(b)(10), 
(11). 
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make  to  the  rules  relating  to 
intermediation  of  commodity  interest 
transactions.  The  scope  of  this  Federal 
Register  release  generally  is  restricted  to 
the  comments  received  on  the  Proposing 
Release  and  changes  to  the  proposed 
new  rules  and  rule  amendments  that  the 
Commission  has  made  in  response 
thereto.  Accordingly,  the  Commission 
encourages  interested  persons  to  read 
the  Proposing  Release  for  a  discussion 
of  the  background  and  purpose  of  each 
of  the  rule  amendments  that  is  not 
described  in  detail  in  this  Federal 
Register  release. 

The  Proposing  Release  also  presented 
several  sets  of  questions  intended  to 
eUcit  public  comments  on  various 
issues.  For  instance,  the  Commission 
requested  comment  concerning  the  need 
to  update  and  to  make  more  flexible  its 
minimum  net  capital  requirements  for 
FCMs  by  permitting  the  application  of 
risk-based  net  capital  requirements. '"  In 
response  to  the  comments  received,  the 
Commission  plans  to  separately  propose 
various  rules  and  amendments 
addressing  risk-based  capital 
requirements.  The  Commission  also 
posed  certain  questions  related  to  the 
treatment  of  customer  funds." 
Reactions  were  mixed  regarding  these 
additional  issues.  Consequently,  the 
Commission  will  continue  to  study 
these  issues. 

n.  Responses  to  the  Comments 
Received 

A.  General 

As  noted  above,  several  commenters 
urged  the  Commission  to  revoke  many 
of  the  rules  that  govern  the  relationship 
between  futures  and  options  customers 
and  intermediaries,  and  to  adopt  in  their 
place  a  set  of  core  principles  and 
statements  of  acceptable  practices  that 
reflect  the  "largely  institutional  nature 
of  derivatives  market  participants."  (CL 
22-31  at  2-3;  see  also  CL  22-22  at  9;  CL 
22-24  at  1;  CL  22-39  at  8;  CL  22-35  at 
11)  In  particvdar,  FIA  commented  that: 

(We  have]  identified  the  following  core 
principles  that  we  l)elieve  should  govern 
intermediaries  in  the  conduct  of  their 
business,  without  regard  to  the  market  on 
which  a  transaction  is  executed:  (1) 
Registration  of  intermediaries  and  their 
associated  persons;  (2)  minimum  fmancial 
requirements;  (3)  protection  of  customer 
funds  appropriate  to  the  type  of  customer;  (4) 
prohibition  against  fraud  and  manipulation; 

(5)  large  trader  reporting  requirements;  and 

(6)  recordkeeping.  These  core  principles, 
combined  with  an  effective  self-regulatory 
organization  audit  program  to  assure  that 
intermediaries  have  developed  and  are 
enforcing  adequate  internal  controls!,]  should 


'0  65  FR  at  39012. 
>'W.  at  39014-15. 


achieve  the  Commission's  regulatory 
purpose.  (CL  22-31  at  3  (footnotes  omitted)) 

In  general,  the  Commission  believes 
that  it  is  more  expeditious  at  this  time 
to  adopt  the  specific  regulatory  reforms 
contemplated  in  the  original  release. 
Replacing  the  current  rules  with  core 
principles  might  have  delayed  these 
changes,  and  in  some  instances,  resulted 
in  no  practical  benefit  to  the  regulated 
commimity.  To  use  Rule  1.55  as  an 
example,  the  development  of  a  core 
principle  approach  in  this  area  would 
have  required  the  Commission  to 
propose  the  repeal  of  Rule  1.55  and  the 
adoption  of  a  core  principle  for 
disclosure  together  with  a  Statement  of 
Acceptable  Practices.  The  Statement  of 
Acceptable  Practices  would  likely 
provide,  as  the  rule  does  now,  no 
standard  disclosure  requirement  for 
institutional  customers  and  the  basic 
single-page  statement  now  applicable  to 
non-institutional  customers.  At  the  end 
of  this  process,  there  would  be  no 
discernible  change  in  FCM  or  IB 
operations.  Firms  might  theoretically  be 
freer  to  develop  their  own  statements, 
but  to  clear  them  through  counsel  and 
self-regulatory  organization  (SRO)  staff 
would  likely  be  costly  and  time- 
consuming.  Accordingly,  the 
Commission  did  not  believe  that  it 
woidd  be  an  effective  use  of  the 
Commission's  or  the  industry's 
resomces  at  this  time  to  replace  Rule 
1.55  solely  for  the  purpose  of 
establishing  a  core  principle  concerning 
disclosure.  The  Commission  reaches 
similar  conclusions  with  respect  to  the 
repeal  of  other  rules. 

Second,  the  Commission  believes  that 
certain  issues,  such  as  the  computation 
of  capital  for  a  financial  intermediary, 
do  not  lend  themselves  easily  to  a  core 
principle  approach.  As  one  commenter 
observed:  "Capital  and  segregation 
requirements*   *   *"  must  be  spelled 
out  in  detail  to  ensure  the  integrity  of 
customer  funds."  (CL  22-24  at  1) 

Third,  as  the  New  York  Mercantile 
Exchange  (NYMEX)  noted,  a  re- 
examination of  the  Commission's  rules 
applicable  to  intermediaries  with  a  goal 
towards  replacing  them  with  a  set  of 
Core  Principles  and  statements  of 
acceptable  practices  "would  require  an 
intensive  review  of  the  applicable  ndes 
in  this  area,"  and  accordingly, 
"undertaking  such  an  examination  as 
part  of  the  current  Reform  Proposal 
could  so  greatly  lengthen  the  process  as 
to  imdermine  die  entire  reform  effort." 
(CL  22-32  at  16-17) 

Nevertheless,  the  Commission's 
decision  at  this  time  not  to  use  a  core 
principles  approach  with  respect  to 
intermediaries  will  not  affect  its 


commitment  to  the  continued  review  of 
the  rules  affecting  intermediaries  to 
determine  where  core  principles  are 
appropriate.^^  in  t^jg  regard,  the 

Commission  notes  the  request  it  made 
in  the  Proposing  Release  for  specific 
comments  concerning  existing  rules  and 
suggested  modifications  thereto.  ^^  The 
Commission  further  notes  that  imder 
Rule  140.99,  there  remains  a  procedure 
in  place  whereby  the  Commission's  staff 
may  consider  specific  individual 
circumstances  and,  where  warranted, 
the  Commission's  staff  may  grant 
interpretative,  exemptive,  or  no-action 
relief  from  requirements  under  the  Act 
or  Commission  rules  to  individuals  or 
entities  requesting  such  relief. 

Certain  commenters  specifically 
addressed  the  need  for  further 
regulatory  relief  with  respect  to  CPOs 
and  CTAs.  (CL  22-22  at  9;  CL  22-43  at 
5-6;  CL  22-47  at  2)  The  Commission 
recognizes  that  CPOs  and  CTAs 
represent  "important  sectors  of  the 
futines  industry."  (CL  22-22  at  2)  As 
stated  above,  tbe  regulatory  reform 
process  is  an  ongoing  one.  The 
Commission  continues  to  explore 
additional  areas  in  which  relief  for 
CPOs  and  CTAs  may  be  warranted,  e.g.. 
Part  4  of  the  Commission's  rules,  and 
will  be  making  fiulher  rulemaking 
proposals. 

With  specific  regard  to  recordkeeping, 
the  Commission  in  1999  adopted 
amendments  to  the  recordkeeping 
requirements  of  Rule  1.31  in  order  to 
allow  recordkeepers  to  store  most 
records  on  either  micrographic  or 
electronic  storage  media  for  the  full  five- 
year  period,  thereby  harmonizing 
procedures  for  those  firms  regulated  by 
both  the  Commission  and  the  SECi*  In 
order  to  avoid  imdue  hardship,  the 
Commission  later  extended  the  effective 
date  of  the  requirement  that 
recordkeepers  using  only  electronic 
storage  media  enter  into  arrangements 
with  third-party  technical  consultants.'^ 
The  Commission's  staff  is  continuing  to 
work  with  industry  representatives  to 
implement  this  procedure. 


'^  Should  the  Commission  in  the  future  adopt 
core  principles  in  the  place  of  some  of  its  existing 
regulations  as  they  pertain  to  intermediaries,  NFA 
urged  the  Commission  to  look  to  NFA  and  the 
industry  to  develop  the  acceptable  practices  for 
satisfying  many  of  these  core  principles,  subject  to 
Commission  approval.  (CL  22-24  at  2)  The 
Commission  notes  that  it  has  already  taken  such  an 
approach  in  certain  areas,  e.g.,  disclosure  to  non- 
institutional  customers  trading  on  DTFs.  and  looks 
forward  to  continuing  to  work  with  NFA  and  the 
industry  in  developing  acceptable  practices  in 
additional  areas. 

1^65  FR  at  39009. 

'<64  FR  28735  (May  27,  1999). 

'5  64  FR  36568  Uuly  7,  1999). 


B.  Core  Principle  One:  Registration 
1.  Definition  of  the  Term  "Principal" 

Under  Conunission  staffs  prior 
interpretation  of  the  definition  of  the 
term  "principal"  in  Rules  3.1(a)(1)  and 
4. 10(e)(1), '8  all  officers  of  a  registrant 
were  treated  as  principals  and  required 
to  register  as  such.  In  response  to 
changes  in  management  structures  over 
the  last  20  years  and  requests  from 
registrants  that  certain  employees,  such 
as  some  vice  presidents,  not  be 
considered  principals  because  they  do 
not  exercise  a  controlling  influence  over 
the  registrant  or  any  of  its  activities 
subject  to  Commission  regidation,  the 
Commission  proposed  to  amend  Rules 
3.1(a)(1)  and  4.10(e)(1)  by  defining  as 
principals  persons  within  a  given 
organizational  structure  who  hold 
specific  offices.'^  A  registrant  would, 
therefore,  no  longer  be  required  to  treat 
every  officer  as  a  principal,  but  only 
those  who  met  the  criteria  of  the  rule  as 
revised. 

Commenters  were  strongly  in  support 
of  the  proposal  to  amend  the  definition 
of  "principal"  to  reduce  the  number  of 
persons  required  to  be  registered,  and 
the  Commission  is  adopting  the 
amendments  as  proposed. '^  (CL  22-22 
at  11;  CL  22-24  at  3;  CL  22-25  at  2;  CL 
22-31  at  13;  CL  22-32  at  16)  The 
Managed  Funds  Association  (MFA) 
asked  the  Commission  to  confirm  that 
the  reference  in  the  proposed 
amendment  to  the  "principal" 
definition  to  "any  person  in  charge  of  a 
business  unit  subject  to  regulation  by 
the  Commission"  applied  solely  to  "the 
aggregate  business  unit  acting  in  a 
registered  capacity  and  not  subsidiary 
divisions  or  units  such  as  marketing, 
human  resoiu-ces,  audit,  and  other 
departments  within  an  operating 
entity."  (CL  22-22  at  11)  The 
Commission  agrees  with  this 
interpretation,  and  reiterates  that  the 
intent  of  the  amended  "principal" 
definition  is  to  reduce  the  niunber  of 
officers  that  will  be  considered 


•"Rule  3.1(a)  defines  "principal"  for  purposes  of 
the  Commission's  Part  3  rules,  which  govern 
registration.  Rule  4.10(e)  defines  "principal"  for 
purposes  of  the  Commission's  Part  4  rules,  which 
apply  to  the  activities  of  CPOs  and  CTAs. 

"65  FR  at  39010. 

»«As  amended,  the  "principal"  definition  will 
continue  to  include  all  directors  of  a  corporate 
registrant.  In  addition,  the  definition  will  include 
the  general  provision  that  defines  as  a  principal  any 
person  occupying  a  similar  status  as  or  performing 
similar  functions  to  those  persons  specifically 
listed,  having  the  power,  directly  or  indirectly, 
through  agreement  or  otherwise,  to  exercise  a 
controlling  influence  over  a  firm's  activities  that  are 
subject  to  regulation  by  the  Commission.  As  noted 
in  the  Proposing  Release,  what  constitutes  "a 
controlling  influence"  will  be  left  for  determination 
on  "a  case-by-case  basis."  Id.  at  39011  n.ll. 


principals,  while  ensuring  that 
appropriate  personnel,  e.g.,  those  that 
exercise,  or  are  in  a  position  to  exercise, 
"a  controlling  influence  over  the 
registrant  or  any  of  its  activities  subject 
to  Commission  regulation,"  ^^  remain 
listed  as  such. 

The  Commission  also  has  determined 
to  adopt,  as  proposed,  conforming 
changes  to  Rules  4.24(f)(l)(v), 
4.25{a)(8)(ii)(A)  and  4.25(c)(2){i)(B). 
applicable  to  CPOs,  and  4.34(f)(l)(ii) 
and  4.35(a)(7)(ii)(A),  applicable  to 
CTAs,  as  incorporated  by  reference  in 
amended  Rule  4.10(e)(1).  Accordingly, 
CPOs  and  CTAs  will  only  be  required  to 
provide  business  backgrounds  and 
proprietary  trading  results  for  those 
principals  who  participate  in  making 
trading  or  operational  decisions,  or 
supervise  persons  so  engaged,  and  not 
all  officers. ^° 

In  response  to  suggestions  by  FIA,  the 
Commission  has  determined  to  delete 
Rule  3.32,  which  specifies  certain 
events  or  changes  within  a  firm's 
management  structure  that  require  the 
firm  to  file  a  new  registration  form.  (CL 
22-31  at  13-14)  The  Commission  is 
adding  a  new  paragraph  (a)(2)  to  Rule 
3.31  to  require  the  registrant  to  file  a 
Form  8-R  on  behalf  of  each  new  natural 
person  principal  who  was  not  Usted  on 
the  registrant's  Form  7-R  "promptiy" 
after  the  change  occurs.  Rule  3.31(a)(2) 
was  drafted  to  closely  parallel  Rule 
3.10(a){2)(i),  and  provides  that,  if  the 
change  that  renders  the  application  for 
registration  deficient  or  inaccurate 
results  from  the  addition  of  a  new 
principal  without  a  current  Form  8-R 
on  file  with  NFA,  a  Form  8-R  for  that 
principal  must  accompany  the  Form  3- 
R  amending  the  registrant's  application 
for  registration.^! 

2.  Special  Procedures  Available  to  Firms 
Subject  to  Securities  or  Banking 
Regulation 

The  Commission  proposed  to  amend 
Rule  3.10  to  simplify  the  registration 
process  for  FCMs  or  IBs  who  conduct 
business  solely  for  institutional 
customers  on  a  DTF,  and  who  are 
already  registered  with  the  SEC  in  a 
similar  registration  category  or  who  are 
authorized  to  perform  these  functions 
by  a  federal  banking  authority.22  The 
Commission  stated  in  the  Proposing 
Release  that  such  applicants  would  be 
registered  as  an  FCM  or  IB  upon  filing 
notice  with  NFA  of  their  intent  to 
imdertake  such  limited  activities, 


together  with  a  certification  that  they 
are  registered  or  authorized  to  engage  in 
a  similar  function  by,  and  are  in  good 
standing  with,  the  SEC  or  a  federal 
banking  authority.  In  addition, 
individuals  acting  in  the  capacity  of  APs 
for  such  FCMs  or  IBs  need  not  be 
registered  or  listed,  and  would  not  be 
subject  to  proficiency  testing  or  ethics 
training  requirements.  These  firms  and 
their  salespersons  would  remain  subject 
to  antifraud  provisions,  however.'^ 

The  Chicago  Mercantile  Exchange 
(CME),  along  with  other  commenters, 
stated  that  the  "passporting"  provisions 
did  not  go  far  enough  and  lu^ed  the 
Commission  to  extend  the  provisions  to 
allow  those  persons  who  are  regidated 
by  the  SEC  or  a  federal  banking  agency, 
and  who  opt  to  register  as  an  FCM  or  IB 
imder  the  simplified  registration 
procedure,  to  conduct  business  for 
institutional  customers  on  all  trading 
platforms,  rather  than  limit  their  access 
to  DTFs."  (CL  22-35  at  12;  see  also  CL 
22-24  at  3-4;  CL  22-25  at  2-3)  In 
support  of  this  recommendation,  the 
Chicago  Board  of  Trade  (CBT)  stated, 
"(ijf  the  nature  of  the  entity  or 
individual  intermediating  the 
transaction  and  the  nature  of  the 
customer  determines  the  need  for  any 
particular  requirement,  whether  the 
transaction  facility  is  a  DTF  or  an  RFE 
is  irrelevant."  (CL  22-25  at  3;  see  also 
CL  22-35  at  15) 

In  contrast,  however,  the  National 
Introducing  Brokers  Association  (NIBA) 
urged  that  any  person  or  organization 
conducting  any  commodity  interest 
business  should  be  subject  to  full 
registration  requirements  (CL  22-17  at 
4),  while  MFA  stated  that  firms  making 
use  of  the  "passport"  procedure  should 
be  subject  to  a  limitation  upon  their 
commodity  interest  business,  such  as  a 
requirement  that  their  commodity 
interest  activities  be  incidental  to  their 
primary  business  as  a  broker-dealer  or 
bank.  (CL  22-22  at  11-12) 

Upon  consideration  of  the  comments 
received,  the  Commission  agrees  that 
given  the  nature  of  the  customers  (i.e., 
solely  institutional  customers)  for  whom 
a  securities  broker-dealer  or  bank  would 


'•W.  at  39010. 

^"W.  at  39011. 

"  An  additional  conforming  change  was  made  to 
§  3.21(cl  to  reflect  the  deletion  of  §  3.32,  and  the 
addition  of  new  paragraph  (a)(2)  to  §  3.31. 

"65  FR  at  39011-12. 


"W.  at  39012. 

^*  In  this  regard,  the  CME  stated  that  given  the 
restrictions  of  the  DTF  market  structure: 

The  proposed  rulemaking  provides  no  relief 
whatsoever  to  a  securities  broker-dealer  (not  also 
registered  as  a  FCM)  that  wishes  to  execute 
transactions  in  both  stock  index  futures  and  the 
underlying  stocks  in  order  to  implement  an  asset 
allocation  strategy  for  its  institutional  customers.  So 
long  as  the  customers  are  sophisticated  institutions. 
we  can  see  no  regulatory  reason  not  to  allow  them 
to  use  the  federally-regulated  intermediary  of  their 
choice  in  ejecting  transactions  in  a  futures  market, 
regardless  of  whether  the  market  is  regulated  as  a 
designated  contract  market,  an  RFE.  a  DTF  or  an 
exempt  MTEF.  (CL  22-35  at  12) 
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be  acting  as  an  FCM  or  IB,  the  securities 
broker-dealer  or  bank  should  be  eligible 
for  the  simplified  FCM  or  IB  registration 
procediues,  irrespective  of  the  type  of 
exchange  on  which  the  customer  seeks 
to  conduct  its  transactions.  Accordingly, 
the  Commission  has  adopted  Rule 
3.10(a)(l)(i)(B)  to  permit  an  individual 
or  entity  who  is  registered  with  the  SEC 
as  a  broker-dealer,  or  has  been 
authorized  by  the  appropriate  banking 
authority,  to  register  as  an  FCM  or  IB 
simply  by  filing  notice  with  NFA, 
together  with  a  certification  of 
registration  with  the  appropriate 
financial  regulator.^^  Such  FCMs  and 
IBs  who  are  otherwise  regulated  by 
another  federal  financial  regulator  will 
be  permitted  to  conduct  business  solely 
for  institutional  customers  on  any 
designated  contract  market,  RFE  or 
DTF.26  The  Commission  notes, 
however,  in  accordance  with  FIA's 
comments,  that  the  simplified 
registration  procedure  is  limited  to 
banks  themselves,  and  not  to  their 
affiliates,  and  further,  that  once 
registered,  seciuities  broker-dealers  and 
banks  would  be  subject  to  the  same 
rules  that  govern  all  FCMs  and  IBs.  (CL 
22-34  at  13) 

Although  "passported"  firms  will  be 
eligible  for  the  simplified  FCM  or  IB 
registration  procedures  without  regard 
to  the  type  of  exchange  on  which  their 
institutional  customers  seek  to  conduct 
business,  the  Commission  has 
determined  to  adopt  Rules  1.17{a)(2)(iii) 
and  1.52(m),  as  proposed,  without 
making  further  changes.  Under  Rule 
1.17(a)(2)(iii),  the  Commission  would 
not  require  an  FCM  or  IB  registered 
imder  the  "passporting"  procedures  in 
Rule  3.10(a)(l)(i)(B)  to  meet  the 
Commission's  fninimnm  financial 


'*  As  noted  in  the  Proposing  Release,  a  firm  acting 
in  the  capacity  of  an  FCM  would  be  required  to 
become  a  oiember  of  a  registered  futures 
association.  See  §  170.15.  NFA  is  currently  the  only 
registered  futures  association.  NFA  Bylaw  1101 
essentially  provides  that  no  NFA  member  may  deal 
with  another  person  with  respect  to  an  account, 
order  or  transaction  where  the  other  person  is 
acUng  in  a  opacity  that  requires  registration,  unless 
that  other  ^tson  is  also  a  member  of  a  registered 
futures  association.  The  combination  of 
Commission  Rule  170.15  and  NFA  Bylaw  1101 
therefore  requires  most  registrants  to  become 
members  of  NFA. 

The  Commission  may  consider  not  requiring  NFA 
membership  in  the  future  if  reciprocal  arrangements 
were  made  by  the  primary  regulators  of  other 
financial  industry  segments  to  recognize  CFTC 
registration  without  requiring  corresponding  SRO 
membership. 

'"  Because  an  intermediary  that  conducts 
business  on  an  exempt  MTEF  will  not  be  subject  to 
Commission  regulation  for  activity  on  the  exempt 
MTEF,  except  for  the  anti&aud  and 
antimanipulation  provisions  of  the  Act  to  the  extent 
applicable,  it  is  unnecessary  to  extend  the 
"passporting"  procedure  to  firms  trading  on  these 
markets. 


requirements  if  (i)  it  meets  the 
appropriate  net  capital  requirements  of 
its  primary  regulator,  (ii)  its  activities 
are  limited  to  serving  institutional 
customers  trading  on  DTFs  that  do  not 
require  compliance  with  CFTC 
minimum  financial  requirements  for 
such  "passported"  firms,  and  (iii)  it 
conforms  to  minimum  financial 
standards  and  related  reporting 
requirements  set  by  such  DTF  in  its 
bylaws,  rules,  regvdations  or 
resolutions. 2^ 

If,  however,  the  "passported"  FCM  or 
IB  chooses  to  conduct  transactions  on 
behalf  of  its  institutional  customers  on 
a  contract  market  or  RFE  in  addition  to 
its  DTF  activities,  the  firm  would  then 
be  required  to  satisfy  the  Commission's 
minimiiTTi  financial  requirements.  The 
Commission  believes  that  this 
requirement  is  important  to  protect  the 
financial  integrity  of  these  markets 
because  a  customer  default  may  have 
ancillary  impacts  not  just  on  other 
customers  of  the  affected  firm,  but  also 
on  other  firms  and  their  customers 
transacting  business  on  such  markets. 
Moreover,  because  the  Commission 
anticipates  that  "passported"  firms  will 
conduct  most  of  their  business  in  the 
securities  or  banking  fields,  with  only  a 
minor  portion  of  their  activities 
involving  commodity  interests,  the 
requirement  that  such  firms  meet  the 
Commission's  minimum  financial 
requirements  if  they  conduct  business 
for  their  institutional  customers  on  a 
contract  market  or  RFE  should  not 
impose  a  significant  burden.  Rules 
1.17(a)(l)(i)  and  (ii)  already  require  the 
dually  registered  FCM  or  IB  to  meet  the 
greater  of  either  the  Commission's  or 
SEC's  minimum  financial  requirements, 
and  in  most  cases,  those  entities  that 
conduct  most  of  their  business  in  the 
securities  or  banking  fields  will  have 
satisfied  the  Commission's  minimum 
financial  requirements  by  meeting  the 
SEC  capital  requirements.  Similarly,  the 
Commission  allows  a  dually  registered 
FCM  or  IB  to  satisfy  the  basic  financial 
reporting  requirements  of  Rule  1.10  by 
filing  a  copy  of  its  FOCUS  report  in  lieu 
of  a  Form  1-FR.  In  addition,  Rule 
1.52(m)  is  adopted  as  proposed  to 
relieve  a  DTF  fi'om  the  requirement  that 
it  adopt  for  "passported"  firms,  the 
Commission's  minimum  adjusted  net 
capital  standards. 2* 

The  Commission  continues  to 
encoiuBge  the  SEC  to  consider 
reciprocal  amendments  to  its  rules  to 
accommodate  FCMs  and  IBs  that  are  not 
now  dually  registered  as  seciuities 
brokers  or  dealers,  but  that  may  wish  to 


act  as  intermediaries  in  the  securities 
markets. 

The  Commission  also  noted  in  the 
Proposing  Release  that  it  was 
considering  updating  and  making  more 
flexible  its  minimum  net  capital 
requirements  with  respect  to  FCMs, 
specifically  with  respect  to  adopting 
risk-based  net  capital  requirements. ^^ 
Commenters  were  overwhelmingly  in 
favor  of  this  proposal,  and  the  CB"! 
further  noted  that  it  had,  along  with  the 
Board  of  Trade  Clearing  Corporation 
(BOTCC)  and  the  CME,  already  adopted 
risk-based  capital  requirements  at  the 
clearing  organization  level.  (CL  22-25  at 
3)  The  Commission  is  separately 
considering  proposing  rules  related  to 
risk-based  net  capital  requirements. 3° 

3.  Standard  Application  Procedures  for 
FCMs  and  IBs 

The  Commission  proposed  that 
applicants  for  registration  as  FCMs  or 
IBs  who  raise  their  own  capital  to  satisfy 
minimum  financial  requirements  would 
be  permitted  to  file  an  unaudited 
financial  report  indicating  satisfaction 
of  the  minimum  requirements,  rather 
than  be  required  to  provide  certified 
financial  statements  with  their 
registration  application.  3'  A  firm  taking 


"  65  FR  at  39012. 
"id. 


"Id. 

^  Although  the  Proposing  Release  did  not 
generally  address  registration  procedures  for  firms 
that  are  dually  registered  with  the  National 
Association  of  Securities  Dealers  (NASD)  and  NFA. 
the  Association  of  Registration  Management  (ARM) 
made  several  suggestions  in  that  area.  Among  its 
comments,  ARM  recommended  that:  (1)  Firms  that 
are  dually  registered  with  NASD  and  NFA  should 
be  permitted  to  maintain  internal  records  about 
branch  office  location  and  supervision  of  those 
locations;  (2)  NFA  should  be  permitted  to  rely  on 
the  fingerprint  information  available  through  the 
NASD's  Internet -based  Central  Registration 
Depository  (Web  CRD)  database  for  dual  registrants: 
and  (3)  NFA  also  should  be  permitted  to  rely  on 
disciplinary  and  disclosure  information  filed 
through  amendments  to  Web  CRD.  (CL  22-23  at  2- 
3)  ARM  also  recommended  that  the  Commission 
eliminate  its  Form  7-R  annual  update  requirement 
by  allowing  NFA  to  rely  upon,  and  to  record 
changes  in  a  registrant's  application  through  use  of, 
the  amendments  filed  via  Form  3-R  throughout  the 
year.  (CL  22-23  at  1-2) 

The  Commission's  Registration  Working  Group 
(RWG)  will  consider  ARM's  suggestions  in  the  near 
future.  In  this  regard.  Commission  staff  indicated  in 
a  letter  dated  July  13.  2000  to  NFA  that:  (1)  NFA 
could  rely  upon  reporting  by  the  futures  industry 
SROs  and  the  Commission  with  respect  to  SRO 
disciplinary  actions  and  Commission  enforcement 
actions;  (2)  certain  requirements  related  to  the 
collection  of  employment,  residential  and 
educational  data  could  be  reduced;  and  (3)  as  part 
of  the  annual  update  process,  firms  would  only  be 
required  to  report  any  new  criminal  or  civil  matters 
that  had  arisen  since  the  previous  update. 

"  Id.  However,  as  stated  in  the  Proposing  Release, 
those  IB  applicants  who  do  not  raise  their  own 
capital  continue  to  be  required  to  file  a  guarantee 
agreement  entered  into  with  an  FCM  with  their 
registration  application.  IBs  and  FCMs  should  refer 
to  Clommission  Rules  l.lO(i)  and  1.57(a)(1) 
concerning  the  procedures  applicable  to  guarantee 


advantage  of  the  new  procedure  would 
be  subject  to  an  on-site  review  within 
six  months  of  registration  by  the  firm's 
DSRO  or,  at  the  DSRO's  discretion,  a 
conference  between  appropriate  staff  of 
the  fmn  and  the  DSRO  at  the  DSRO's 
offices.  An  applicant  that  did  not  wish 
to  be  subject  to  the  six-month  review 
could  continue  to  follow  the  existing 
rules  and  file  a  certified  financial 
statement  with  its  application.  ^^ 

In  general,  commenters  supported  the 
proposed  elimination  of  the  certified 
financial  statement  requirement  for  IB 
applicants.  (CL  22-17  at  3;  CL  22-24  at 
4;  CL  22-25  at  4)  Both  NFA  and  the 
CBT,  however,  expressed  reservations 
about  eliminating  the  requirement  for 
FCM  applicants.  (CL  22-24  at  4;  CL  22- 
25  at  4)  In  addition,  NFA  recommended 
that  the  Commission  consider  allowing 
the  DSRO  to  conduct  the  six-month 
review  of  independent  IBs 
telephonically  where  the  DSRO  has  no 
reason  to  be  concerned  about  the  IB's 
capital.  (CL  22-24  at  4)  The  CBT 
expressed  the  view  that  the  six-month 
time  period  for  the  on-site  review  of  the 
FCM  by  the  DSRO  should  be  calculated 
from  the  date  the  FCM  begins  customer 
business,  rather  than  six  months  from 
the  date  of  registration.  (CL  22-25  at  4). 

The  Commission  has  determined  to 
eliminate  the  requirement  to  file 
certified  financial  statements  with  FCM 
or  IB  registration  applications  by 
adopting  Rules  1.10  (a)(2)(i)(C)  and 
(a)(2)(ii)(C),  generally  as  proposed.^^ 
This  alternative  procedure  is  modeled 
on  similar  procedures  in  the  securities 
industry  Although  the  Commission  is 
not  requiring  FCMs  to  file  a  certified 
financial  statement  with  their 
application  for  registration,  this  does 
not  preclude  any  SRO  from  imposing 
this  requirement  before  accepting  an 
FCM  for  membership.  With  respect  to 
the  six-month  review  that  must  be 
conducted  should  an  FCM  or  IB  choose 
not  to  file  a  certified  financial  statement 
with  its  registration  application,  the 
Commission  does  not  object,  in  the  case 
of  an  IB,  to  allowing  the  DSRO  to 
conduct  the  review  telephonically 
where  the  DSRO  does  not  have  reason 
to  question  the  IB's  capital.  However, 
the  Commission  believes  that  the  six- 
month  time  period  for  the  review  of 
both  FCMs  and  IBs  should  begin  from 


agreements.  See  also  First  American  Discount  Corp. 
V.  CFTC.  222  F.3d  1008  (D.C.  Qr.  Aug.  18.  2000). 

"65  FR  at  39013. 

"  Rules  1.10(a)(2)(i)(C)  and  (a)(2)(ii)(C)  have  been 
further  revised  to  make  clear  that  the  Form  1-FR- 
FCM  or  Form  1-FR-IB  that  must  be  submitted  by 
new  applicants  for  registration  as  FCMs  and  IBs 
with  their  application  must  be  dated  not  more  than 
17  business  days  prior  to  the  date  on  which  such 
report  is  filed.  This  is  consistent  with  Rules 
1.10(a)(2)(i)(B)  and  (a)(2)(ii)(B). 


the  date  the  applicant  is  registered.  The 
Commission  has  held  consistently  that 
once  a  registrant  becomes  registered  in 
a  certain  capacity,  the  registrant  is 
immediately  assumed  to  be  engaging  in 
the  activities  permitted  by  such 
registration.^* 

C.  Core  Principles  Two  and  Six:  Fitness 
and  Supervision 

The  Commission  proposed  to  delete 
Rule  3.34  and  instead  to  implement 
Congressional  intent  regarding  ethics 
training  through  a  Statement  of 
Acceptable  Practices. ^^  Rule  3.34 
specified  frequency  and  duration  of 
ethics  training,  the  suggested 
curriculimi,  qualifications  of  instructors, 
and  the  necessary  proof  of  attendance  at 
such  classes.  In  proposing  to  replace  the 
rule  with  a  Statement  of  Acceptable 
Practices  that  would  leave  the  format, 
frequency,  and  providers  of  ethics 
training  up  to  the  registrants 
themselves,  the  Commission  expressed 
its  belief  that  greater  flexibility 
regarding  ethics  training  and 
proficiency  testing  could  be  afforded  to 
registrants  than  was  permitted  under 
Rule  3.34.  For  registrants  seeking 
guidance  as  to  the  maintenance  of 
proper  ethics  training  procedures 
consistent  with  the  purposes  of  the  Core 
Principle  that  intermediaries  must  be 
and  remain  fit,  the  Commission  stated 
that  the  Statement  of  Acceptable 
Practices  could  fimction  as  a  "safe 
harbor."  's 

In  general,  commenters  expressed 
strong  support  for  the  Commission's 
proposal,  stating,  for  example,  that  Rule 
3.34  had  become  "far  too  detailed  and 
administratively  ciunbersome,"  (CL  22- 
24  at  5)  and  that  "each  registrant  should 
be  responsible  for  implementing  an 
ethics  training  program  that  ad(fresses 
the  registrant's  business  activities."  (CL 
22-31  at  14)  Other  commenters. 
however,  expressed  their  beliefs  that 
Rule  3.34  already  provided  sufficient 
flexibility  to  registrants,  and  that  by 
eliminating  the  rule,  the  Commission 
risks  sending  the  wrong  message  to  the 
industry  regarding  the  importance  the 
Commis.  ion  assigns  to  the  ethics 
requirement.  (CL  22-7  at  3;  CL  22-43  at 
6). 

Upon  consideration  of  the  comments 
received,  the  Commission  is  deleting 
Ride  3.34  and  issuing  the  Statement  of 
Acceptable  Practices  as  a  new  Appendix 
B  to  Part  3  of  its  Rules  as  proposed. 
Although  the  Commission  notes  the 


concern  that  eliminating  Rule  3.34  may 
lead  firms  to  place  an  inadequate 
priority  on  ethics  training,  the 
Commission  does  not  believe  that  the 
replacement  of  the  rule  with  a 
Statement  of  Acceptable  Practices  will 
diminish  a  registrant's  obligations  to 
remain  fit  and  to  adequately  supervise 
the  handling  of  customer  accounts. 
Instead,  the  Commission  hopes  that  the 
Statement  of  Acceptable  Practices, 
which  aUows  registrantsto  adopt  ethics 
training  programs  that  are  better  tailored 
to  their  needs,  will  help  to  imbue  firms 
with  a  "culture  of  ethics"  that  is 
ongoing  rather  than  episodic.  The 
Commission  beheves  that  the  essence  of 
the  ethics  training  or  continuing 
education  requirement  is  to  remain 
current  as  to  the  legal  requirements 
applicable  to  a  person's  role  in  the 
futures  industry,  which  a  registrant 
ignores  at  his  or  her  peril. 

The  Commission  also  proposed  to 
publish  its  recent  "guidance  letters" 
issued  to  NFA  concerning  the  treatment 
of  SRO  disciplinary  actions  in  assessing 
the  fitaess  of  FBs  and  FTs.  The  guidance 
letters  were  issued  to  provide  greater 
clarity  in  interpreting  the  "other  good 
cause  "  ground  for  statutory 
disqualification  from  registration  imder 
Section  8a(3)(M)  of  the  Act.  Support 
was  expressed  for  this  proposal  and, 
acconiingly,  the  Commission  is  hereby 
pubUshing  both  letters  as  an  addition  to 
Appendix  A  to  Part  3  of  its  Rules."  (CL 
22-25  at  4-5) 

The  Commission  also  requested 
comment  regarding  additional  changes 
that  should  be  considered  in  this  area. 
In  response,  NFA  urged  the  Commission 
to  consider  prohibiting  exchange 
"subscribers"  from  accessing  electronic 
exchanges  where  they  have  been  barred 
by  another  exchange.  (CL  22-22  at  5)  As 
explained  by  NFA,  the  term 
"subscriber"  describes  the  typ>e  of 
person  that  is  equivalent  to  an  FT.  The 
Commission  previously  stated,  when  it 
adopted  rules  to  govern  FT  registration, 
that  it  would  defer  consideration  of  the 
application  of  such  requirements  to 
persons  using  electronic  trading  systems 
to  a  later  date.^*  To  date,  the 
Commission  has  not  revisited  the  issue, 
and  accordingly  does  not  believe  that  it 
is  appropriate  to  adopt  NFA's  request  at 
this  time.  Nevertheless,  the  exchanges 
remain  bee  to  ban  such  "subscribers" 


"See.  e.g..  In  re  Premex,  (1982-1984  Transfer 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 21.992  (Feb.  1. 
1984),  affd  in  relevant  part,  rev'd  in  part,  785  F.2d 
1403  {9th  Cir.  1986). 

>«65FR  at  39013. 


3'  In  the  Proposing  Release,  the  Commission 
indicated  that  these  letters  would  be  published  as 
an  accompanying  statement  to  this  Federal  Register 
release.  The  Commission  has  determined  to  add 
these  letters  to  Appendix  A  to  Part  3  because  they 
relate  to  the  issue  of  "other  good  cause,"  which  is 
discussed  at  the  end  of  Appendix  A.  and  to  provide 
an  easier  way  to  access  the  texts  of  these  letters. 

M58  FR  19575,  19576  (Apr.  15,  1993). 
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from  access  pursuant  to  their  own  rules 
and  policies.  As  with  the  case  of 
certified  financial  statements  for  FCM 
applicants  discussed  above,  SROs  may 
determine  to  impose  requirements  that 
are  stricter  than  the  minimum  standards 
set  forth  in  Commission  rules. 

D.  Core  Principal  Three:  Financial 
Requirements 

1.  Trading  by  Non-histitutional 
Customers  on  DTFs 

Under  the  New  Regulatory 
Framework,  trading  on  DTFs  would  be 
limited  to  futiues  and  options  on 
specified  commodities  or  those 
commodities  deemed  eligible  under  a 
case-by-case  Commission 
determination. 39  In  addition,  DTFs 
could  permit  trading  in  any 
commodities  if  trading  is  limited  to 
qualifying  commercial  participants.*" 
The  Conunission  proposed,  however, 
that  under  certain  conditions  a  DTF 
might  permit  non-institutional 
customers  to  enter  into  transactions 
thereon.*^  To  address  the  higher  degree 
of  risk  associated  with  the  lower 
regulatory  protections  offered  to  DTF 
participants,  such  non-institutional 
customer  business  could  be  transacted 
only  through  a  registered  FCM  that  (1) 
Is  a  clearing  member  of  at  least  one 
designated  contract  market  or  RFE,  and 
(2)  has  a  minimum  adjusted  net  capital 
of  at  least  $20  million.''^  Such  an  FCM 
is  considered  to  be  more  capable  of 
properly  handling  these  transactions 
and  the  associated  risk.  The 
Commission  further  noted  that,  in  order 
to  provide  gmdance  to  such  customers 
and  their  FCMs,  NfFA  would  issue  a 
Statement  of  Acceptable  Practices 
regarding  additional  disclosures  to  be 
made  to  non-institutional  customers 
trading  on  DTFs  and  related  issues 
involving  price  dissemination.'*^ 

Several  commenters  objected  to  the 
$20  million  adjusted  net  capital 
requirement  for  FCMs  set  forth  in  Rule 
1.17(a)(l)(ii)  as  proposed,  stating  that 
the  amount  was  arbitrary,  and  urging 
that  it  be  eliminated  or  reduced.  (CL  22- 
35  at  8;  CL  22-46  at  3^;  CL  22-48  at 
3)  The  CBT  observed  that  the  $20 
million  minimum  adjusted  net  capital 
requirement  would  prevent  more  than 
half  of  all  registered  FCMs  from 
intermediating  on  DTFs  for  retail 
customers.  (CL  22-25  at  5)  Instead,  the 
CBT  suggested  that  the  Commission 
focus  on  the  FCM's  record  of  customer 
protection,  and  permit  any  registered 


"  65  FR  at  38990. 

*oid. 

••'65FRat39013. 

"Id. 


FCM  to  transact  retail  customer  business 
on  a  DTF  if  the  firm:  (1)  Has  been 
registered  as  an  FCM  for  at  least  three 
years;  and  (2)  has  not  been  found  by  a 
governmental  or  SRO  authority  to  have 
committed  any  sales  practice  violations 
against  reteiil  customers  during  the  past 
three  years.  (CL  22-25  at  5)  Goldenberg, 
Hehmeyer  &  Co.  (GHC)  recommended 
that  the  Commission  apply  risk-based 
capital  requirements  in  lieu  of  the  $20 
million  minimum  net  capital 
requirement  to  assess  the  FCM's 
financial  soundness.  (CL  22-19  at  1-2) 
In  a  somewhat  related  vein.  Treasury 
commented  that  a  more  appropriate 
measiure  of  an  intermediary's  soimdness 
is  the  amount  of  adjusted  net  capital  in 
excess  of  the  minimum  required  by 
regulation.  (CL  22-34  at  3-4)  Treasin7 
further  observed,  however,  that  because 
the  Commission's  adjusted  net  capital 
requirements  are  based  on  the  amount 
of  segregated  funds,  whether  excess 
adjusted  net  capital  is  an  appropriate 
measure  of  an  FCM's  soiuidness  in 
addition  to  total  adjusted  net  capital 
depended  on  what  the  Commission 
ultimately  decided  on  the  segregation  of 
funds  issue.  Accordingly,  Treasiuy 
recommended  that  the  Commission 
consider  the  segregation  of  funds  issue 
in  conjunction  with  its  review  of  net 
capital  rules.  (CL  22-34  at  3-4) 
Although  MFA  supported  the 
Commission's  proposal  to  allow  non- 
institutional  customers  access  to  DTFs 
through  qualifying  FCMs  (i.e.,  those  that 
are  clearing  members  of  at  least  one 
designated  contract  market  or  RFE  and 
that  have  at  least  $20  million  in 
adjusted  net  capital),  it  urged  that 
customers  who  opted  to  trade  through 
certain  registered  CTAs  should  also 
have  such  access.  (CL  22-22  at  5) 
Specifically,  MFA  recommended  that 
CTAs  with  at  least  $25  million  in  assets 
under  management  be  permitted  to 
access  both  exempt  MTEFs  and  DTFs 
and  engage  in  transactions  on  behalf  of 
their  customers  in  those  markets.  In 
support,  MFA  pointed  out  that  in 
adopting  Rule  30.12,  which  included  in 
the  definition  of  "authorized  customer" 
any  person  whose  investment  decisions 
with  respect  to  foreign  futures  and 
foreign  option  transactions  are  made  by 
a  CTA  with  total  assets  under 
management  exceeding  $50  million,** 
the  Commission  recognized  that  where 
a  professional  asset  manager  such  as  a 
CTA  acts  for  a  customer,  it  is 
appropriate  to  rely  on  the  financial 
sophistication  of  the  person  managing 
the  assets  rather  than  on  the 
sophistication  of  the  individual  CTA 
client.  (CL  22-22  at  5)  MFA  further 


stated  that  because  customers  select 
their  CTAs  precisely  on  the  basis  of 
their  determination  that  those  CTAs  are 
best  qualified  to  make  trading  decisions 
on  their  behalf,  precluding  a  CTA  from 
being  able  to  access  DTF  markets 
"would  *   *   *  deprive  customers  of 
their  ability  to  elect  and  receive  the  full 
benefits  of  the  professional  management 
for  which  the  customer  has  retained  the 
CTA."  (CL  22-22  at  6)  MFA  estimated 
that  less  than  10  percent  of  all  registered 
CTAs  would  qualify  imder  a  $25  million 
assets  luider  management  threshold, 
and  expressed  the  view  that  this  "small 
but  sophisticated"  class  of  CTAs  would 
be  an  appropriate  group  for  the 
Commission  to  permit  access  to  all 
types  of  futures  markets.  (CL  22-22  at  8) 

The  Commission  has  reviewed  these 
comments  carefully.  The  Commission 
has  determined  to  adopt,  as  proposed, 
the  $20  million  minimum  adjusted  net 
capital  requirement  for  FCMs  wishing  to 
transact  business  on  behalf  of  non- 
institutional  customers  on  a  DTF.  The 
Core  Principle  addressing  financial 
standards  encourages  intermediaries  to 
maintain  adequate  capital  to  ensure  they 
are  able  to  meet  their  obligations  to 
customers,  and  the  Commission  believes 
that  the  $20  million  adjusted  net  capital 
requirement  is  a  sufficient  proxy  for 
ensuring  that  FCMs  will  be  financially 
capable  of  properly  maintaining  and 
servicing  customer  accounts.  The 
Commission  will  monitor  the  effects  of 
this  requirement  and  make  adjustments 
if  appropriate. 

"The  Commission  has  determined  to 
add  a  new  Rule  4.32  to  permit  registered 
CTAs  to  enter  trades  on  or  subject  to  the 
rules  of  a  DTF  on  behalf  of  a  non- 
institutional  cUent,  provided  that  the 
CTA:  (1)  Directs  the  client's  commodity 
interest  account;  *5  (2)  directs  accounts 
containing  total  assets  of  not  less  than 
$25  million  at  the  time  the  trade  is 
entered;  and  (3)  discloses  to  the  client 
that  it  may  enter  trades  on  a  DTF  on  the 
client's  behalf.  Paragraph  (b)  of  Rule 
4.32  further  requires  that  the  client's 
commodity  interest  account  be  carried 
by  a  registered  FCM.  An  FCM  who 
receives  orders  on  behalf  of  a  non- 
institutional  customer  from  a  CTA 
acting  in  accordance  with  Rule  4.32 
need  not  maintain  $20  million  in 
minimum  adjusted  net  capital,  however. 
See  Rule  1.17(a)(l)(ii)(B).  In  addition,  a 
CTA  placing  trades  on  a  DTF  on  behalf 
of  a  non-institutional  client  will  be 
required  to  make  any  necessary 


*■•  65  FR  at  47277. 


*'The  tern)  "direct,"  as  defined  in  Rule  4.10(f), 
refers  to,  in  the  context  of  trading  commodity 
interest  accounts,  "agreements  whereby  a  person  is 
authorized  to  cause  transactions  to  be  effected  for 
a  client's  commodity  interest  account  without  the 
client's  specific  authorization." 


disclosiues  piu-suant  to  Rule  4.34(h), 
which  requires  a  CTA  to  disclose  to  the 
client  if,  piusuant  to  Ride  1.46,  the  CTA 
has  instructed  the  FCM  carrying  the 
client  accoimt  either  not  to  close  out  all 
offsetting  positions  or  to  close  out 
offsetting  positions  on  other  than  a  first- 
in,  first-out  basis.  This  issue  is 
discussed  in  greater  detail  below. 

2.  Segregation  of  Funds 

The  Proposing  Release  raised  two  sets 
of  questions  seeking  comments  about 
whether,  and  imder  what 
circumstances,  the  Commission  should 
permit  (1)  customers  to  opt  out  of 
segregation  and  (2)  FCMs  to  maintain,  in 
the  same  customer  segregated  accoiuit, 
various  instruments,  such  as  over-the- 
coimter  (OTC)  derivatives,  equity 
secmities,  and  other  cash  market 
positions,  as  well  as  the  funds  used  for 
the  piupose  of  securing  or  margining 
such  products  and  positions,*^  Differing 
views  were  presented  on  both  issues, 
and  the  Commission  has  determined  to 
defer  action  in  these  areas.  With  respect 
to  customer  opt-out  of  segregation,  most 
parties  commenting  on  the  issue  urged 
the  Commission  to  consider  thoroughly 
the  potential  implications  with  respect 
to  the  bankruptcy  rules,  e.g.,  priority  of 
distribution,  before  proceeding  on  the 
issue.  (CL  22-18  at  1;  CL  22-22  at  6;  CL 
22-25  at  7;  CL  22-31  at  7-8;  CL  22-32 
at  14-15;  CL  22-34  at  3)  NFA  fiirther 
expressed  the  view  that  there  was  no 
current  need  for,  or  interest  in,  allowing 
institutional  customers  to  opt  out  of 
segregation,  ^  the  FCM  community  is 
more  interested  in  being  able  to  provide 
customers  with  a  unified  account 
statement  reflecting  their  holdings 
across  all  products,  not  just  futures 
contracts.  (CL  22-24  at  5) 

In  response  to  the  Commission's 
query  on  whether  the  types  of 
permissible  instruments  held  in  the 
same  customer  accoimt  should  be 
expanded,  FIA  expressed  the  view  that 
Section  4d(2)  of  the  Act  permits  the 
Conunission  to  authorize  any  FCM  that 
wishes  to  carry  a  customer's  cash,  OTC 
derivatives,  securities  and  futures 
positions  in  a  single  account  to  maintain 
that  accoimt  as  a  customer  segregated 
account.  The  CBT  cautioned  the 
Commission  to  give  further 
consideration  to  bankruptcy 
implications  before  proceeding  in  this 
area.  The  Commission  agrees  that  action 
on  this  issue  should  be  deferred  to  allow 
for  additional  study  and  consultation 
with  other  regulators,  including 
members  of  the  President's  Working 
Group  (PWG),  and  in  addition,  that  any 
ultimate  determination  must  be  made  in 


conjimction  with  deciding  the  customer 
opt-out  of  segregation  issue.*'' 

3.  Investment  of  Customer  Funds 

The  Commission  proposed  to  amend 
Ride  1.25,  which  sets  forth  the  types  of 
instruments  in  which  FCMs  and 
clearing  organizations  are  permitted  to 
invest  customer  funds  pursuant  to 
Section  4d(2)  of  the  Act  (permitted 
investments),  by  expanding  the  list  of 
permitted  investments.**  Previously,  an 
FCM  or  clearing  organization  was 
permitted  to  invest  segregated  fimds 
only  in  obligations  of  the  U.S.,  in 
general  obligations  of  any  State  or  of  any 
political  subdivision  thereof,  or  in 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  U.S. 

The  Conunission  proposed,  subject  to 
specific  risk-limiting  features,  to  permit 
FCMs  to  invest  customer  segregated 
funds  in  the  following  additional 
instnunents:  (1)  Obligations  issued  by 
any  agency  sponsored  by  the  U.S.;  (2) 
certificates  of  deposit  issued  by  a  bank, 
as  defined  in  Section  3(a)(6)  of  the 
Secxuities  Exchange  Act  of  1934,  or  a 
domestic  branch  of  a  foreign  bank 
insured  by  the  Federal  Deposit 
Insurance  Corporation;  (3)  commercial 
paper;  (4)  corporate  notes;  and  (5) 
interests  in  money  market  mutual  funds 
(MMMFs).  In  addition,  an  FCM  or  a 
clearing  organization  would  also  be 
permitted  to  both  buy  and  sell  the 
permitted  investments  piusuant  to 
agreements  for  resale  or  repurchase  of 
the  instruments  (repurchase 
transactions).*^ 

The  Proposing  Release  contained 
several  provisions  intended  to  minimize 
credit  risk,  market  risk,  and  liquidity 
risk,  including:  (i)  A  requirement  that 
the  investments  be  highly-rated  by  a 
nationally-recognized  statistical  rating 
agency  (NRSRO),  except  for  U.S. 
government  securities  and  those 
MMMFs  that  are  not  required  to  be 
rated;  (ii)  a  requirement  that  the  dollar- 
weighted  average  of  the  time  remaining 
to  matiuity  of  the  debt  securities  held  in 
the  segregated  portfolio  not  exceed  24 
months,  excluding  investment  in 
MMMFs  because  MMMFs  have  no 
maturity  date;  (iii)  concentration  limits 
on  the  percentage  of  the  portfolio  that 
may  be  comprised  of  the  seciuities  of 
individual  issuers;  (iv)  specific 
prohibitions  against  leverage,  embedded 
derivatives,  and  options;  and  (v)  a 
requirement  that  the  daily  value  and 
gains  and  losses  on  each  investment  be 


included  in  the  records  of  the  FCM  or 
clearing  organization. *° 

In  connection  with  the  proposed 
revisions  to  Rule  1.25,  the  Commission 
also  proposed  to  amend  Rules  1.20(a) 
and  1.26(a)  to  eliminate  the  requirement 
that  an  FCM  obtain  a  written 
acknowledgment,  from  each  clearing 
organization  where  the  FCM  has 
deposited  customer  fimds  or 
instruments  purchased  with  customer  . 
funds,  that  the  clearing  organization  was 
informed  that  the  customer  funds  or 
instruments  purchased  with  customer 
funds  and  deposited  therein  belong  to 
customers  and  are  being  held  in 
accordance  with  the  provisions  of  the 
Act  and  the  rules  and  orders 
promulgated  thereunder.^'  The 
elimination  of  the  written 
acknowledgment  requirement  would  be 
conditioned  upon  the  clearing 
organization's  adoption  and  submission 
to  the  Commission  of  rules  that  provide 
for  the  segregation  as  customer  funds,  in 
accordance  with  the  Act  and  the 
Commission's  rules  and  orders,  of  all 
funds  held  on  behalf  of  customers  and 
all  instnunents  piuchased  with 
customer  funds.^^ 

In  general,  commenters  responded 
favorably  to  the  Commission's  proposals 
to  expand  the  permissible  investments, 
and  die  Commission  has  determined  to 
adopt  the  amendments  generally  as 
proposed.  53  Notwithstanding  their 
overall  support,  however,  commenters 
addressed  several  areas  in  which  they 
sought  additional  adjustments  or 
clarifications  concerning  the  rule 
amendments.  Commenters  also 
responded  to  specific  questions  raised 
by  the  Commission  in  the  Proposing 
Release. 

The  CBT  suggested  that  the 
Commission  set  guidelines  with  regard 
to  the  marketabUity  of  the  permitted 
investments.  The  CBT  recommended 
that  the  guidelines  hmit  permitted 
investments  to  those  instruments  for 
which  there  are  avadable  quotes  or 
valuations  and,  further,  that  the 
guidelines  provide  that  there  be  a 
likelihood  that  any  permitted 
investments  can  be  liquidated  within  a 


♦6  65  PR  at  39014. 


*^The  Commission  notes,  however,  that  cross- 
margining  arrangements  are  already  in  place  with 
respect  to  trading  of  stock  index  options  and  stock 
index  futures. 

••65  PR  at  39014. 


«>W.  at  39014-15. 

"Wat  39015. 

"  Id.  This  codifies  a  staff  no-action  letter  issued 
three  years  ago.  See  CFTC  Staff  Letter  No.  97-45, 
[1996-1998  Transfer  Binder]  Comm.  Fut  L.  Rep. 
(CCH)  127.085  (May  5.  1997). 

93  Because  the  Commission  has  determined  to 
include  MMMFs  in  the  list  of  permissible 
investments  for  customer  funds,  subject  to  the 
limitations  adopted  in  Rule  1.25.  it  is  hereby 
rescinding  Division  of  Trading  and  Markets 
Financial  and  Segregation  Interpretation  No.  9, 
which  previously  prohibited  such  investment.  See 
Financial  and  S^regation  Interpretation  No.  9, 1 
Comm.  Fut.  L.  Rep.  (CCH)  17,119  (Nov.  23.  1983). 
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reasonable  time  period.  (CL  22-25  at  7) 
The  fined  rule  has  been  modified  so  that 
paragraph  (b)(1)  of  Rule  1.25  requires 
that  the  permitted  securities  held  in 
segregation  be  "readily  marketable" 
consistent  with  SEC  Rule  15c3-l  under 
the  Securities  Exchange  Act  of  1934. ^^ 
The  CBT  also  reconunended  that  the 
Commission  use  a  simpler  approach  for 
the  valuation  of  downgraded 
investments  than  the  proposed  20 
percent  per  day  reduction.  The  CBT 
suggested  instead  that  a  set  number  of 
days  be  permitted  for  disposal  of  the 
investment  and  that,  during  that 
permitted  time  period,  the  firm  be 
allowed  to  use  the  full  market  value  of 
the  instrument  towards  meeting  its 
segregated  liability.  The  CBT  also 
indicated  that  it  thought  the  20  percent 
per  day  reduction  in  value  for  a 
downgraded  instrument  could  lead  to 
errors  in  calculation.  (CL  22-25  at  7-8) 
The  Commission  has  determined  not  to 
change  this  provision  because  it 
believes  that  the  20  percent  per  day 
write-down  will  provide  an  appropriate 
valuation  under  die  circiunstances  and 
that  it  will  serve  as  an  incentive  for  the 
firm  to  take  action  to  dispose  of  a 
downgraded  investment  sooner.  See 
Rule  1.25(b)(2){ii). 

Rosenthal  Collins  Group,  LLC  (RCG) 
stated  that  the  proposed  credit  rating 
requirements  were  too  restrictive.  (CL 
22-18  at  2)  The  Conunission  notes  that 
these  requirements  are  intended  to 
result  in  the  holding  of  "investment 
grade"  seciuities  only.  After  the  new 
rule  takes  effect,  the  Commission  plans 
to  monitor  the  effectiveness  of  the  rule 
on  an  ongoing  basis.  If  experience 
shows  that  the  required  ratings  are  too 
stringent,  adjustments  to  the  rule  will  be 
considered. 

RCG  also  stated  that  the  Commission 
should  not  impose  rating  requirements 
on  investments  in  municipal  securities 
because  some  of  these  seciuities  are  not 
rated  due  to  the  costs  associated  with 
obtaining  a  rating.  RCG  stated  further 
that  if  the  rule  were  adopted  as 
proposed,  investments  that  comply  with 
the  present  rules  but  that  do  not  comply 
with  the  new  requirements  should  be 
"grandfathered"  as  part  of  an  existing 
portfolio.  (CL  22-18  at  2)  In  response  to 
this  comment,  the  Commission  will  not 
require  the  disposal  of  investments  held 
as  of  December  13,  2000,  i.e.,  such 
investments  may  be  held  until  they 
mature  or  are  liquidated  in  the  ordinary 
coxuse  of  business,  although  no  new 


5*  17  CFR  240.15C3-1.  As  a  result  of  the  addition 
of  new  Rule  1.2S(b)(l),  proposed  paragraph  (b)(6)  of 
Rule  1.25  concerning  recordkeeping  is  being 
adopted  unchanged  as  paragraph  (b)(7). 


acquisitions  of  non-compliant 
investments  will  be  permitted. 

Brown  Brothers  Harriman  (BBH) 
stated  that  the  prohibition  against  an 
FCM  investing  in  an  MMMF  that  has 
investments  in  seciuities  issued  by  a 
parent  or  affiliate  of  the  FCM  should  be 
dropped.  (CL  22-20  at  5)  This 
recommendation  was  made  because 
MMMFs  are  often  operated 
independently  of  the  sponsoring 
affiliated  entity  and,  in  any  event,  are 
subject  to  a  five  percent  concentration 
limit  in  the  securities  of  any  single 
issuer.  BBH  also  noted  that  many  FCMs 
are  affiliated  with  world-class  financial 
enterprises  and  that  a  prohibition 
against  MMMFs  investing  in  securities 
of  the  FCMs'  affiliates  would  eliminate 
a  large  and  important  group  of 
instruments.  The  Commission  finds 
merit  in  this  suggestion  and  has 
modified  Rule  1.25(b)(6)(ii)  accordingly. 
The  Commission  also  notes  that  Section 
17  of  the  Investment  Company  Act  ^^ 
restricts  investments  made  by  MMMFs 
in  securities  issued  by  any  entity 
affiliated  with  the  MMMF  or  its 
sponsors,  and  that  the  concentration 
limit  set  forth  in  SEC  Rule  2a-7  under 
the  Investment  Company  Act  ^^  is 
similar  to  the  concentration  provision  of 
CFTC  Rule  1.25. 

BBH  also  requested  that  the 
requirement  that  a  fund  be  "SEC 
registered"  be  defined  to  mean 
registration  under  the  Investment 
Company  Act  only  and  not  require 
registration  under  the  Securities  Act  of 
1933.  (CL  22-20  at  6)  This  clarification 
has  been  made  to  paragraph  (c)(1)  of 
Rule  1.25. 

Sentinel  Management  Group,  Inc. 
(Sentinel)  requested  clarification  as  to 
whether  the  concentration  limits 
provided  for  in  the  proposed  rule  would 
apply  to  securities  held  in  connection 
with  repurchase  agreements.  (CL  22—41 
at  1)  Sentinel  stated  that  the 
concentration  Umits  should  not  apply 
because  of:  (1)  The  burden  that  would 
be  imposed  upon  the  FCMs;  (2)  the  fact 
that  complete  information  on  such 
securities  is  sometimes  not  known  until 
the  day  following  entry  into  the 
repurchase  transaction;  (3)  the  fact  that 
the  duration  of  repurchase  transactions 
is  only  one  day;  and  (4)  the  fact  that  the 
obligation  created  pursuant  to  a 
repurchase  treinsaction  is  that  of  the 
counterparty  and  not  the  issuer  of  the 
securities.  Therefore,  it  argued,  the 
creditworthiness  of  the  counterparty 
augments  the  value  of  the  securities 
held  pursuant  to  the  repurchase 
agreement.  (CL  22-41  at  1-2)  This  same 


"15U.S.C.  80a-17. 
»«17CFR270.2a-7. 


point  was  raised  by  BBH  in  follow-up 
conversations. 

Taking  into  consideration  these 
comments,  as  well  as  the  requirement 
contained  in  the  Proposing  Release  that 
counterparties  for  repurchase 
transactions  must  be  regulated  financial 
institutions  (generally  large  banks  or 
brokerage  firms),  the  Commission  has 
concluded  that  the  focus  of 
concentration  should  be  primarily  upon 
the  counterparties  and  secondarily  upon 
the  securities  held  in  connection  with 
the  repurchase  agreement.  Therefore, 
the  final  rule  contains  several  clarifying 
or  enhancing  changes. 

First,  paragraph  {b)(4)(ii)  provides  that 
securities  that  are  held  by  a 
counterparty,  i.e.,  securities  that  have 
been  "repoed  out,"  are  subject  to  the 
concentration  limitations  along  with 
currently-owned  direct  investment 
securities.  This  clarification  was  made 
because  a  security  that  has  been  sold 
subject  to  repurchase  at  a  later  date 
presents  the  FCM  or  clearing 
organization  with  the  same  price  risk  as 
a  security  that  is  currently  held  in  the 
portfolio.  Second,  paragraph  (b)(4)(iii) 
provides  concentration  limit 
percentages  for  securities  that  are  held 
by  the  FCM  or  clearing  organization 
pursuant  to  a  reverse  repurchase 
agreement  that  are  double  those 
required  for  direct  investments, 
provided  that  the  counterparty  has  a 
credit  rating  of  single  A  or  higher  from 
two  or  more  NRSROs.  In  addition,  the 
rule  was  changed  to  provide  that  the 
concentration  percentages  for  such 
securities  shall  be  computed  using  only 
the  securities  contained  in  the  portfolio 
of  securities  supplied  by  each 
counterparty  of  the  FCM  or  clearing 
organization.  This  change  was  made 
because  the  counterparty  has  the  direct 
control  over  what  specific  securities 
will  he  supplied  in  a  repurchase 
transaction.  Thus,  the  Commission 
expects  that  an  FCM  or  clearing 
organization  will  inform  its 
counterparties  as  to  the  per-issuer 
concentration  limits  that  must  be 
observed,  as  set  forth  in  the  rule. 
Finally,  paragraph  (b)(4)(v)  makes 
explicit  that  the  concentration  hmits  do 
not  apply  to  securities  owned  by 
customers  that  have  been  posted  by 
customers  as  collateral  with  the  F(iM. 
This  clarification  was  made  primarily 
because  changes  in  the  value  of 
customer-owned  securities  accrue  to  the 
customers  who  posted  the  securities 
and,  therefore,  in  a  properly  margined 
account  such  securities  pose  no  direct 
price  risk  to  the  FCM.  The  Commission 
believes  that  these  changes  and 
clarifications  will  provide  additional 
flexibility  to  FCMs  and  clearing 


organizations  without  unduly  increasing 
associated  risk. 

The  Investment  Company  Institute 
(ICI)  suggested  that  MMMFs  sponsored 
by  investment  advisers  registered  under 
the  Investment  Advisers  Act  of  1940  be 
included  in  the  list  of  permitted 
investments.  (CL  22-27  at  6)  The 
Commission  has  made  this  suggested 
change.  See  Rule  1.25(c)(2). 

ICI  noted  that  the  proposed  rule 
appeared  to  require  valuation  of  the 
investment  portfolio  by  9  a.m.  each  day 
and  suggested,  instead,  that  valuation 
not  be  required  until  after  the  close  of 
the  markets  each  day,  i.e.,  not  until  after 
4  p.m.  (CL  22-27  at  7)  The 
Commission's  intention  was  to  require 
valuation  by  9  a.m.  the  business  day 
following  the  investment,  so  that  the 
valuation  would  be  available  in  time  for 
the  segregation  calculation,  which  is 
required  to  be  completed  on  a  daily 
basis  by  noon  the  following  business 
day.  The  final  rule  (paragraph  (c)(4)  of 
Rule  1.25)  has  been  changed  to  correctly 
state  the  Commission's  intention  more 
precisely. 

ICI  also  suggested  that  the  proposed 
rule  should  be  changed  to  permit 
MMMFs  that  are  not  rated  by  an  NRSRO 
to  invest  in  unrated  securities.  The 
proposed  rule  provided  that  only 
MMMFs  that  are  rated  may  invest  in 
unrated  securities.  ICI  cited  the 
comprehensive  approach  to  risk  control 
and  preservation  of  capital  contained  in 
SEC  Rule  2a-7  and  noted  that  that  rule 
permits  an  MMMF  to  invest  in  unrated 
securities  if  the  MMMF  determines  that 
the  securities  are  of  comparable  quality 
to  otherwise  eligible  securities.  ((IlL  22- 
27  at  4)  The  Commission  has  changed 
the  final  rule  (Rule  1.25(b)(2)(i)(D))  to 
permit  unrated  MMMFs  to  invest  in 
unrated  securities  because  of  the  risk- 
limiting  features  of  SEC  Rule  2a-7. 

ICI  also  recommended  two  revisions 
to  paragraph  (c)(3)  of  Rule  1.25 
concerning  MMMFs.  First,  because  fund 
shares  are  usually  uncertificated,  ICI 
recommended  that  the  first  sentence  be 
revised  to  provide  that  the  ownership  of 
fund  shares  must  be  noted  (by  book- 
entry  or  otherwise)  in  a  custody  account 
of  the  FCM  or  clearing  organization. 
Second,  to  ensure  that  confirmations  for 
transactions  in  fund  shares  are  retained, 
ICI  recommended  that  the  confirmation 
relating  to  the  purchase  be  retained  in 
the  FCM's  or  clearing  organization's 
records.  (CL  22-27  at  6)  The 
Commission  has  made  these  suggested 
changes. 

ICI  further  reconunended  that  the  one- 
day  liquidity  requirement  appUcable  to 
MMMFs  be  extended  to  seven  days,  to 
be  consistent  with  SEC  requirements 
cmd  the  longer  settlement  time-frames 


associated  with  direct  investments.  (CL 
22-27  at  7) 

The  Commission  believes  the  one-day 
liquidity  requirement  for  investments  in 
MMMFs  is  necessary  to  ensure  that  the 
funding  requirements  of  FCMs  will  not 
be  impeded  by  a  long  liquidity  time 
frame.  Since  a  material  portion  of  an 
FCM's  customer  funds  could  well  be 
invested  in  a  single  MMMF,  this  is  an 
important  provision  of  the  rule.  The 
Commission  notes  that,  although  sales 
of  directly-owned  securities  settie  in 
longer  than  one-day  time-frames,  an 
FCM  or  clearing  organization  could 
obtain  liquidity  by  entering  into  a 
repurchase  transaction.  Therefore,  the 
Commission  has  retained  the  one-day 
liquidity  requirement  imposed  on 
investments  in  MMMFs  and,  jn  view  of 
the  importance  of  this  provision,  has 
clarified  that  demonstration  that  this 
requirement  has  been  met  may  include 
either  an  appropriate  provision  in  the 
offering  memorandum  of  the  fund  or  a 
separate  side  agreement  between  the 
fund  and  an  FCM  or  clearing 
organization.  See  Rule  1.25(c)(5). 

The  FRBC  commented  that  permitted 
investments  should  have  either  a  CUSEP 
or  ISIN  number,  and  that  permitted 
investments  should  be  required  to  have 
a  reasonably  transparent  secondary 
market  enabling  accurate  and  efficient 
valuation  of  the  investments.  (CL  22-30 
at  6)  The  Commission  has  changed  the 
final  rule  to  include  securities  with  ISIN 
numbers  as  permitted  investments. 

The  FRBC  also  recommended  that 
permitted  investments  have  a 
reasonably  transparent  secondary 
market.  As  noted  above,  the 
Commission  strengthened  the  rule  in  . 
this  respect  by  adding  a  requirement 
that  all  permitted  securities,  except  for 
MMMFs,  meet  the  SEC's  "readily 
marketable"  standard.  The  Commission 
intends  to  monitor  closely  for  any 
problems  concerning  valuation  of 
permitted  investments,  and  will 
consider  proposing  further  rule 
amendments  if  appropriate. 

The  FRBC  also  recommended  that 
permitted  investments  should  setUe  on 
a  same-day  or  next-day  basis,  to  ensure 
adequate  liquidity.  It  pointed  out  that, 
currently  in  the  U.S.,  virtually  all 
corporate  and  municipal  debt  securities 
settle  on  a  T+3  basis,  which  is  not 
sufficient  for  futures  clearing 
organization  demands,  and  that  this 
delay  could  deprive  the  FCM  or  clearing 
organization  of  the  liquidity  that  is  so 
important  in  times  of  market  stress  or 
emergency.  (CL  22-30  at  5)  The 
Commission  has  elected  to  permit 
investment  of  customer  funds  in 
investment  grade  corporate  notes  and 
mimicipal  securities  because  FCMs  have 


methods  of  obtaining  liquidity  other 
than  by  selling  the  securities,  such  as  by 
entering  into  repurchase  transactions 
and  by  establishing  backup  bank  lines  of 
credit  using  the  securities  as  collateral. 
The  FRBC  further  recommended  that 
CFTC  rules  should  permit  the 
investment  of  customer  funds  held  in  a 
foreign  currency  in  identically- 
denominated  sovereign  debt  securities. 
(CL  22-30  at  4-5;  see  also  CL  22-31  at 
9:  CL  22^2  at  2)  The  Commission  notes 
that,  under  the  rule  as  proposed,  an 
FCM  that  decided  to  invest  deposits  of 
foreign  currencies  was  required  to 
convert  the  foreign  currencies  received 
to  a  U.S.  dollar-denominated  asset.  This 
would  increase  its  exposure  to  foreign 
currency  fluctuation  risk,  unless  it 
incurred  the  additional  expense  of 
hedging.  Therefore,  the  Commission  has 
determined  that  the  FRBC's  suggestion 
should  be  adopted.  The  Commission  has 
changed  the  proposed  rule  to  permit 
investment  in  the  general  obligations  of 
any  country  whose  sovereign  debt  is 
rated  in  the  highest  category  by  at  least 
one  NRSRO,  but  limited  as  follows;  an 
FCM  may  invest  in  the  sovereign  debt 
of  a  country  to  the  extent  it  has  balances 
owed  to  its  customers  denominated  in 
that  currency;  a  clearing  organization 
may  invest  in  the  sovereign  debt  of  a 
country  to  the  extent  it  has  balances 
owed  to  its  clearing  member  FCMs 
denominated  in  that  currency.*^  The 
Commission  notes  that  foreign  sovereign 
debt  that  is  denominated  in  the  Euro 
will  qualify  as  a  permitted  investment 
under  this  rule,  provided  the  country 
that  issued  the  debt  qualifies  as  a 
permitted  country  under  the  rule,  the 
obligation  is  a  general  obligation  of  the 
country,  and  the  balances  owed  to  the 
customers  or  the  FCMs  are  Euro- 
denominated.  As  with  other  aspects  of 
Rule  1.25,  the  Commission  will  monitor 
the  effect  of  this  provision  and  stands 
ready  to  make  additional  adjustments  as 
experience  dictates. 

In  addition,  the  FRBC  suggested  that 
the  CFTC  expressly  approve  the  use  of 
certain  "sweep"  accounts  in  connection 
with  the  investment  of  customer  funds 
in  MMMFs  or  other  permissible  forms  of 
investment.  (CL  22-30  at  6)  The 
Commission  notes  that  Rule  1.25  will 
not  preclude  the  use  of  sweep  accounts 
and  encourages  this  practice  to  enhance 
the  efficiency  of  liquidity  management. 

The  FRBC  also  suggested  that,  with 
respect  to  the  concentration  provision, 
the  rule  should  be  clarified  that  it 
applies  only  to  the  portfolio  of  securities 


*'  As  is  the  case  for  U.S.  govemnient  securities 
and  those  MMMFs  that  are  not  required  to  be  rated, 
permitted  foreign  sovereign  debt  will  not  be  subject 
to  a  credit  rating  requirement.  See  §  1.25(b)(2)(i)(A). 
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purchased  with  customer  funds,  i.e.,  the 
provision  does  not  apply  to  customer- 
owned  seciuities  posted  as  margin.  (CL 
22-30  at  6)  As  noted  previously,  the 
Commission  has  made  this  clarification 
in  paragraph  (b){4)(v)  of  Rule  1.25. 

FIA  suggested  that  the  Commission 
clarify  what  is  meant  by  the  required 
ratings  in  the  rule,  where  the  "two 
highest  ratings  of  an  NRSRO"  are 
specified,  i.e.,  AAA  and  AA.  In 
particular,  it  recoimnended  that  the 
Commission  clarify  whether  "AA" 
includes  all  variations  included  within 
the  AA  rating.  (CL  22-31  at  8)  The 
Commission  confirms  that  this 
interpretation  is  correct. 

FIA  also  suggested  that  the 
Commission  clarify  whether  a  security 
would  be  a  permitted  investment  if  one 
NRSRO  gave  it  an  acceptable  rating, 
even  though  another  NRSRO  gave  it  an 
unacceptable  rating.  (CL  22-31  at  9)  The 
Commission  hereby  confirms  that  if  one 
NRSRO  gave  an  acceptable  rating  and 
another  did  not,  investment  in  the 
security  would  be  permitted.  The 
Commission  believes  that  it  would  be 
rare  for  such  differences  to  occur  at  the 
investment  grade  ratings  level  and, 
further,  that  any  differences  would 
probably  be  temporary. 

FIA  also  suggested  providing  a  grace 
period  for  FCMs  or  clearing 
organizations  that  find  themselves  in 
violation  of  the  concentration  limits. 
(CL  22-31  at  9)  The  Commission  has 
decided  against  adopting  this  suggestion 
because  the  Conunission  would  not 
expect  FCMs  to  violate  the 
concentration  limits,  except  perhaps 
under  unusual  circumstances.  Further, 
the  Commission  is  concerned  that  were 
a  formal  grace  period  provided  in  the 
rule,  it  might  be  subject  to  abuse. 

In  addition,  FIA  suggested  that  the 
Commission  plan  to  review  the  list  of 
permitted  investments  every  six  months 
to  determine  whether  revisions  shoiUd 
be  made.  (CL  22-31  at  9)  The 
Conunission  plans  to  review  all  aspects 
of  the  new  rule  on  an  ongoing  basis  and 
further  changes  will  be  proposed,  if 
appropriate. 

Two  exchanges,  the  NYMEX  and  the 
CME,  pointed  out  that  each  clearing 
organization  woidd  need  to  make  its 
own  determination  as  to  the  types  of 
assets  that  would  be  accepted  by  that 
clearing  organization.  (CL  22-32  at  16; 
CL  22-35  at  13)  The  Commission 
recognizes  that  an  SRO  may  adopt  more 
restrictive  requirements  than  those  set 
forth  in  Rule  1.25  for  its  member  FCMs. 

B.  Core  Principle  Four.  Risk  Disclosure 
and  Account  Statements 

Although  the  Commission  stated  in 
the  Proposing  Release  that  non- 


institutional  customers  should  continue 
to  receive  the  risk  disclosures  regarding 
futures  and  options  trading  that  are 
currently  required, ^^  it  proposed  to 
streamline  the  accoimt  opening  process 
by  amending  Rules  1.55(d)(1)  and  (2)  to 
expand  the  list  of  disclosures  and 
consents  that  could  be  provided  in  a 
single  dociunent  and  acknowledged 
with  a  single  signature.^^  This  list 
includes:  (1)  The  disclosures  required 
by  new  Rule  1.33(g)  (relating  to 
electronic  transmission  of 
statements);  ^  (2)  the  consent 
referenced  in  Rule  155.3(b)(2)  (relating 
to  customer  permission  for  FCMs  to  take 
the  opposite  side  of  an  order);  and  (3) 
a  provision  for  preauthorization  of 
transfers  of  funds  from  a  customer's 
segregated  accoimt  to  another  account  of 
that  customer.  The  single  signature 
could  be  made  electronically  as 
provided  for  in  recently-adopted 
Commission  Rules  1.3(tt)  and  1.4.  ^^ 
Disclosure  concerning  arbitration  of 
disputes,  however,  woidd  continue  to 
require  a  separate  signed 
acknowledgement  by  non-institutional 
customers,  pursuant  to  proposed  Rule 
166.5  (which  was  modeled  on,  and 
would  replace,  prior  Rule  180.3). ^^ 

All  of  tne  commenters  who  addressed 
the  proposed  amendments  to  Rule 
1.55(d)  responded  favorably  to  the 
expansion  of  disclosmes  and  consents 
that  could  be  acknowledged  and  made 
by  a  single  signature,  and  the 
Commission  is  adopting  the 
amendments  as  proposed.  (CL  22-17  at 
3;  CL  22-24  at  6;  CL  22-25  at  8;  CL  22- 
31  at  14;  CL  22-32  at  16;  CL  22-35  at 
11;  CL  22-44  at  2)  FIA  requested  that 
the  Commission  confirm  that  an  FCM 
may  obtain  an  acknowledgement  of 
receipt  and  understanding  of  the  risk 
disclosuire  statement 
contemporaneously  with  opening  an 
accoimt.  The  Commission  agrees  that 
the  FCM  may  open  the  customer 
account  simultaneously  with  receiving 
the  acknowledgment  of  receipt  and 
understanding  of  the  risk  disclosme 
statement,  along  with  margin  funds  and 
any  other  required  account  opening 
documents,  itoxa  the  customer.  The 
FCM  will  remain  responsible  for 
ensuring  that  the  risk  disclosure 
document  is  furnished  to  the  customer 
in  such  a  way  that  the  customer  can 
review  and  understand  the  document 
before  committing  funds  to  the  FCM. 


*«  65  FR  at  39015.  There  would  continue  to  be  no 
specific  disclosure  requirenients  for  institutional 
customers.  Id.  at  39016. 

"W.  at  39015-16. 

10  See  infra. 

»» 65  FR  12466  (Mar.  9,  2000). 

*2  65  FR  at  39016.  This  is  discussed  further 
below. 


NFA  commented  generally  that  the 
Commission  should  not  dictate  the 
specifics  of  how  disclosures  and 
consents  are  delivered  and 
acknowledged,  and  that  it  would  be 
willing  to  develop  best  practice 
guidance  in  this  area.  (CL  22-24  at  6) 
The  Commission  believes  that  its  rules 
requiring  risk  disclosure  and  customer 
acknowledgments  do  not  impose  a 
significant  burden  in  light  of  their 
important  customer  protections.  The 
Commission  is  providing  additional 
flexibility  to  the  industry  in  this  area. 
As  the  Commission  noted  in  the 
Proposing  Release,  there  would 
continue  to  be  no  specific  disclosure 
requirements  for  institutional  customers 
and,  in  addition,  as  provided  in  Rule 
35.1(b),  governmental  entities  would  be 
included  in  the  definition  of 
"institutional  customer,"  and 
consequently  would  not  be  required  to 
receive  and  to  acknowledge  a  disclosure 
statement.^3  Further,  the  single 
signature  acknowledgment  could  be 
made  electronically  as  provided  for  in 
Rules  1.3(tt)  and  1.4.  The  Commission 
looks  forward  to  working  with  NFA  and 
the  industry  both  in  developing  a 
Statement  of  Acceptable  Practices  for 
disclosure  to  non-institutional 
customers  trading  on  DTFs,  and  in 
developing  more  streamlined  disclosure 
requirements  for  domestic  exchange- 
traded  options  under  Rule  33.7. 

As  noted  above,  the  Commission 
proposed  to  continue  to  require  a 
separate  signed  acknowledgement  by 
non-institutional  customers  with  respect 
to  disclosure  concerning  arbitration  of 
disputes.  Nevertheless,  the  Commission 
also  solicited  comment  on  whether  to 
maintain  this  requirement.^*  FIA 
opposed  continuing  to  require  a 
separate  signature  from  non- 
institutional  customers  if  their  account 
agreement  contains  a  pre-dispute 
arbitration  provision.  (CL  22-31  at  14) 
In  general,  FIA  expressed  the  opinion 
that  the  Commission  should  eliminate 
all  of  its  rules  pertaining  to  the  use  of 
pre-dispute  arbitration  agreements,  as 
well  as  the  Commission's  reparations 
program.  For  example,  FIA  commented 
that  the  Commission's  rule  that  an  FCM 
may  not  require  a  customer  to  sign  a 
pre-dispute  arbitration  agreement  as  a 
condition  to  opening  an  account  with 
the  FCM  inhibits  the  ability  of  FCMs 
that  are  also  securities  broker-dealers  to 
enter  into  a  single  agreement  with  their 
customers,  because  the  SEC  does  not 
prohibit  the  use  of  such  mandatory 
agreements.  (CL  22-31  at  10)  At  the  very 
least,  FIA  stated  that  the  Commission 


should  permit  institutional  customers 
contractually  to  waive  their  right  to  file 
a  complaint  under  the  Commission's 
reparations  program.  (CL  22-31  at  10)  In 
this  regard,  NFA  maintained  that 
intermediaries  and  institutional 
customers  should  be  allowed  to 
negotiate  all  terms  in  pre-dispute 
arbitration  agreements.  (CL  22-24  at  8). 

The  Commission  is  adopting  Rule 
166.5  as  it  pertains  to  non-institutional 
customers  as  proposed.  Further,  the 
Commission  believes  that  no  customer, 
regardless  of  their  level  of 
sophistication,  should  be  required  to 
sign  a  pre-dispute  arbitration  agreement 
as  a  condition  for  doing  business  in  the 
futures  industry.  The  Commission  has 
determined,  however,  to  allow 
institutional  customers  and 
intermediaries  to  negotiate  any  terms  of 
a  pre-dispute  arbitration  agreement  as 
they  deem  appropriate,  including  a 
waiver  of  the  customer's  right  to  file  a 
complaint  under  the  Commission's 
reparations  program.  Accordingly,  the 
definition  of  the  term  "customer"  in 
Rule  166.5(a)(2)  has  been  changed  to 
exclude  institutional  customers  from 
general  application  of  the  rule.  In 
addition,  new  paragraph  (g)  has  been 
added  to  make  clear  that  an  institutional 
customer  and  a  registrant  may  negotiate 
any  terms  of  a  pre-dispute  arbitration 
agreement,  except  that  the  institutional 
customer  may  not  be  required  to  sign  a 
pre-dispute  arbitration  agreement  as  a 
condition  of  opening  an  accoimt  with 
the  registrant. ^5 

NFA  specifically  requested  that  the 
Commission  clarify  the  reach  of  pre- 
dispute  arbitration  agreements  and 
confirm  that  such  agreements  are 
binding  on  both  the  intermediary  as 
well  as  the  customer,  unless  the 
agreement  states  specifically  that  the 
registrant  is  not  required  to  arbitrate  its 
claims.^fi  (CL  22-24  at  9)  Former  Part 
180,  which  is  to  be  replaced  by  Rule 
166.5,  was  mainly  intended  to  provide 
for  fair  and  equitable  SRO  arbitration 


"  As  a  result  of  these  changes,  proposed 
paragraphs  (c)(2)  (ii)  and  (iii)  of  Rule  166.5  are 
adopted  as  paragraphs  (c)(2)  (i)  and  (ii), 
respectively.  In  addition,  to  reflect  the  recent 
amendments  to  Rule  4.7,  paragraph  (c)(2)(ii)  of  Rule 
166.5  (formerly  paragraph  (c)(2)(iii))  has  been 
modified  to  apply  to  a  person  who  is  a  "qualified 
eligible  person"  as  defined  by  Rule  4.7.  See  65  FR 
47848  (Aug.  4,  2000). 

**  NFA  referred  to  several  recent  lower  court 
cases  where  registrants  who  brought  debit  balance 
claims  against  their  customers  in  state  court 
successfully  areued.  in  response  to  the  customers' 
attempts  to  force  the  claims  to  arbitration,  that  a 
pre-dispute  arbitration  agreement  did  not  apply  to 
their  claims  against  customers.  NFA  questioned  the 
logic  of  these  decisions,  stating  that  there  is  no 
consideration  for  a  customer  to  sign  a  pre-dispute 
arbitration  agreement  if  it  does  not  apply  to  the 
intermediary's  claims  as  well.  (CL  22-24  at  9) 


forums  and  to  prevent  firms  from 
requiring  customers  to  agree  to 
arbitration  in  order  to  do  business.  Part 
180  did  not  require  registrants  to  submit 
their  claims  against  customers  to 
arbitration,  and  the  Commission  did  not 
propose  to  require  that  registrants  do  so 
in  the  Proposing  Release.  Thus, 
provided  that  a  registrant  pursues  a 
dispute  in  accordance  with  the  terms  of 
the  customer  agreement,  and  the 
procedures  followed  do  not  violate  Rule 
166.5,  Commission  rules  would  not 
prohibit  the  registrant's  actions. 

NFA  also  objected  to  proposed  Rule 
166.5(f),  which  would  permit 
counterclaims  that  do  not  arise  out  of 
the  same  transaction  or  occurrence  that 
is  the  subject  of  the  original  claim  only 
if  (1)  The  customer  agreed  to  the 
counterclaim  being  heard  after  it  has 
arisen,  and  (2)  the  aggregate  monetary 
value  of  the  counterclaim  is  capable  of 
calculation.  NFA  believes  that,  for  both 
retail  and  institutional  customers,  the 
parties  should  be  allowed  to  agree  in 
advance  that  any  counterclaim  would  be 
required  to  be  included  in  the 
arbitration  proceeding.  (CL  22-24  at  9) 
The  Commission  has  determined  to 
adopt  NFA's  suggestion,  and  has  revised 
Rule  166.5(f)  to  permit  any  covmterclaim 
arising  out  of  a  transaction  subject  to  the 
Act  and  Commission  regulations 
promulgated  thereunder  for  which  a 
non-institutional  customer  has  utilized 
the  services  of  a  registrant,  to  be  made 
part  of  an  arbitration  proceeding 
between  the  non-institutional  customer 
and  the  registrant  where  the  parties 
have  agreed  in  advance  to  require  that 
any  such  claim  be  included  in  the 
arbitration  proceeding,  provided  that 
the  aggregate  monetary  value  of  the 
counterclaim  is  capable  of  calculation. 
As  noted  above,  under  Rule  166.5(g), 
institutional  customers  remain  free  to 
negotiate  any  terms  of  their  pre-dispute 
arbitration  agreement,  including  the 
type  of  counterclaims  that  may  be 
included  in  an  arbitration  proceeding. 

F.  Core  Principle  Five:  Trading 
Standards 

The  Commission  proposed  that  Rules 
155.1,  155.3  and  155.4,  which 
collectively  require  FCMs  and  IBs  to 
establish  and  to  maintain  supervisory 
procedures  to  assure  that  neither  they 
nor  any  affiliated  persons  use  their 
knowledge  of  customer  orders  to  the 
customer's  disadvantage,  would 
continue  to  apply  to  intermediation  of 
trades  on  contract  markets.  These 
requirements  would  be  extended  to 
trading  on  RFEs,  and  to  trading  by  non- 
institutional  customers  on  DTFs  under 


new  Rule  155.6(a).87  These  rules  over 
the  years  have  helped  the  Commission 
deter  such  practices  as  "front-running," 
"trading  ahead,"  "bucketing,"  taking  the 
opposite  side  of  customer  orders,  and 
improper  disclosure  of  customer  orders. 
However,  for  intermediation  of  trades  by 
institutional  customers  at  DTFs,  the 
Commission  proposed  a  new  Rule 
155.6(b),  which  set  forth  a  general 
standard  of  practice  in  this  area  that 
parallels  the  language  of  the  core 
principle  concerning  trading  standards. 
The  Commission  stated  that  "it  is 
nevertheless  intended  to  proscribe  the 
same  trade  practice  abuses  as  Rules 
155.1-155.5."  «»8 

The  commenters  who  addressed  this 
section  were  critical  of  the 
Commission's  approach.  The  CBT 
expressed  its  belief  that  all  prescriptive 
rules  regarding  trading  practices  should 
be  replaced  with  core  principles,  not 
just  the  rules  governing  trades  for 
institutional  customers  on  DTFs.  (CL 
22-25  at  8)  MFA  stated  tiiat  it  was 
inconsistent  to  add  a  general  prohibition 
against  "misuse"  of  knowledge  as 
contained  in  Proposed  Rule  155.6(b)  if 
the  rule  was  intended  to  proscribe  the 
same  trade  practice  abuses  referred  to  in 
Rules  155.1-155.5.  (CL  22-22  at  13-14) 
NFA  commented  that  RFEs  and  DTFs 
should  not  be  treated  differently  with 
respect  to  trading  standards  rules, 
because  otherwise  operators  of  DTFs 
would  have  a  competitive  advantage 
over  operators  of  RFEs.  (CL  22-24  at  6) 

The  Commission  has  determined  to 
leave  unchanged  Rules  155.1-155.5  at 
this  time,  and  to  adopt  Rule  155.6  as 
proposed.  The  Commission  believes  that 
the  existing  rules  should  continue  to 
apply  in  connection  with  non- 
institutional  customer  trades  no  matter 
where  they  occur  because  of  such 
customers'  greater  susceptibility  to 
trading  abuses  by  intermediaries,  as 
compared  to  institutional  customers. 
The  Commission  recognizes  that,  with 
respect  to  institutional  customers 
trading  on  a  DTF,  a  general  standard  of 
practice  is  more  appropriate.  However, 
the  Commission  remains  open  to 
specific  suggestions  regarding  how 
individual  provisions  in  Rules  155.3 
and  155.4  might  be  streamlined. 

The  Commission  notes  that  because 
the  core  principle  concerning  trading 
standards  states  that  intermediaries 
must  not  misuse  their  knowledge  of 
their  customers'  orders  without  making 
any  distinctions  regarding  the  nature  of 
tnfe  customer,  the  same  trade  practice 
abuses  that  are  proscribed  by  Rules 
155.1-155.5  should  also  be  considered 


«' 65  FR  at  39016. 
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as  being  in  violation  of  Rule  155.6(b). 
The  Conunission  believes  that  its  overall 
approach  with  respect  to  trading 
standards  strikes  a  reasonable  balance  in 
preserving  rules  that  have  worked 
successfully  over  the  years  in  curbing 
abusive  trading  practices,  while  relaxing 
certain  of  the  specific  provisions  of  the 
existing  rules  in  connection  with  the 
trading  on  DTFs  by  more  sophisticated 
customers. 

G.  Core  Principle  Seven:  Reporting 
Requirements 

The  Commission  proposed  to  apply 
its  existing  large  trader  reporting 
requirements  to  intermediaries  on  RFEs, 
but  would  reduce  reporting 
requirements  with  respect  to 
intermediaries  transacting  business  on 
DTFs,  because  of  the  natiu^  of  the 
instruments  traded  or  the  limited  access 
granted  to  non-institutional  traders. 
Intermediaries  trading  on  DTFs  would 
be  subject  to  large  trader  reporting 
requirements  only  by  special  call. 

The  Commission  received  varying 
comments  in  response  to  its  large  trader 
reporting  proposal.  NFA  agreed  with 
both  aspects  of  the  Commission's 
proposal,  asserting  that  large  trader 
reporting  requirements  should  remain 
in  place  for  intermediaries  on  RFEs, 
while  a  more  flexible  approach  would 
be  appropriate  for  gathering  information 
from  intermediaries  trading  on  DTFs. 
(CL  22-24  at  7)  FC  Stone  suggested  that 
reduced  large  trader  reporting  should  be 
available  to  all  FCMs  with  institutional 
customers  only,  not  just  to  those  trading 
on  DTFs.  (CL  22-44  at  4)  The  CBT 
stated  that  the  Commission  should 
permit  individual  markets  to  require 
large  trader  reporting,  as  they  deem 
necessary,  and  that  any  large  trader 
reporting  to  the  Commission  should  be 
done  pursuant  to  special  call,  without 
drawing  a  distinction  between  DTFs  and 
RFEs.  (CL  22-25  at  &-9)  NBA  also 
commented  that  the  Commission  should 
not  make  a  distinction  between  DTFs 
and  RFEs;  NIB  A  stated,  however,  that 
regular  large  trader  reports  should  be 
required  on  both  types  of  exchanges, 
and  that  otherwise  customers  who  trade 
on  RFEs  would  lose  the  benefit  of  price 
transparency.  (CL  22-17  at  4)  Treasury 
expressed  concern  about  the  mechanics 
of  large  trader  reporting  on  a  DTF, 
stating  that  because  eligible  participants 
would  not  be  required  to  use  FCMs  to 
execute  trades  on  a  DTF,  it  was  unclear 
how  large  trader  positions  could  be 
reported.  In  addition.  Treasury  noted 
that  large  trader  reporting  requirements 
have  worked  well  in  the  market  for 
Treasury  bond  futiires,  both  for  the 
information  they  reveal  to  regulators 
and  their  deterrent  effect,  and 


consequently,  urged  the  Commission  to 
establish  a  mechanism  for  large  trader 
reporting  for  government  securities 
futures  ti^ding  on  DTFs.  (CL  22-34  at  4) 
The  Economic  Strategy  Institute  agreed 
with  Treasury  that  the  elimination  of 
large  trader  reports  would  reduce  the 
Commission's  ability  to  effectively 
detect  and  deter  manipulation.  (CL  22- 
45  at  2)  Finally,  the  American  Farm 
Bureau  Federation,  the  American 
Soybean  Association,  the  National 
Association  of  Wheat  Growers,  the 
National  CatUemen's  Beef  Association, 
the  National  Com  Growers  Association, 
the  National  Farmers  Union,  the 
National  Grain  Sorghum  Producers  and 
the  National  Pork  Producers  Council 
collectively  commented  that  if  the 
Commission  determined  to  permit 
agricultiu^d  products  to  be  traded  on  a 
DTF,  large  trader  reports  relating  thereto 
should  be  filed  with  the  Commission. 
(CL  22-51  at  1) 

The  Conunission  has  determined  to 
adopt  the  large  trader  reporting 
requirements  for  RFEs  and  DTFs  as 
proposed,  except  that  large  trader 
reports  will  not  be  required  from 
participants  trading  on  a  conunercial- 
participant  DTF.  The  reporting  system  is 
critical  to  the  Commission's  ability  to 
oversee  markets  and  provides  a  valuable 
bulwark  against  illegitimate  trade 
practices.  RFEs  in  particular  permit 
unconditioned  access  to  any  type  of 
trader,  including  both  institutional  and 
non-institutional  customers  or 
participants,  and  may  list  contracts  on 
any  type  of  conunodity,  including  those 
based  on  commodities  that  have  finite 
deliverable  supplies  or  cash  markets 
with  limited  liquidity.  Such  markets 
potentially  have  a  greater  susceptibility 
to  price  manipulation  and  raise  greater 
customer  protection  concerns  than  do 
DTFs.  Consequentiy,  regular  large  trader 
reports  are  necessary  to  enable  the 
Commission  to  carry  out  its  oversight 
responsibilities  for  RFE  markets. 

With  respect  to  intermediaries 
transacting  business  on  DTFs,  however, 
because  of  the  nature  of  the  instruments 
traded  and  the  limited  access  granted  to 
non-institutional  traders,  large  trader 
reporting  on  a  less  routine  basis,  i.e., 
upon  special  call  by  the  Commission,  is 
more  appropriate.  Where  trading  access 
on  a  DTF  is  restricted  to  eligible 
conunercial  participants  only,  however, 
large  trader  reports  generally  will  not  be 
required  from  such  participants.^®  The 
Commission  will  rely  instead  on  its 
investigative  authority,  which  also 


applies  to  a  person's  cash  market 
activities.^" 

H.  Core  Principle  Eight:  Recordkeeping 

1.  General 

The  Core  Principles  state  that  all 
registrants  must  keep  full  books  and 
records  of  their  activities  related  to  their 
business.  Thus,  the  Commission  did  not 
propose  to  amend  any  of  its 
recordkeeping  requirements  in  the 
Proposing  Release.^'  NFA  asked  the 
Commission  to  consider  replacing  Rule 
1.31  with  a  core  principle  and 
acceptable  practice  guidance  that 
follows  NFA's  December  1997  proposal. 
NFA's  proposal  reconunended  that  Rule 
1.31  be  rewritten  to  require  only  that 
registrant  recordkeeping  systems  meet 
general  reliability  smd  accessibility 
standards.  (CL  22-24  at  7)  The 
Conunission  revised  Rule  1.31  in  1999 
to  provide  additional  flexibility  to 
recordkeepers,  allowing  them  to  store 
most  required  records  on  either 
micrographic  or  electronic  storage 
media  for  the  full  five-year  required 
retention  period.  ^^  The  Commission 
intends  to  revisit  NFA's  proposal  in  the 
futiu^  and,  where  appropriate,  will 
imdertake  to  work  with  the  SEC  to  make 
additional  changes  in  this  area. 

2.  Customer  Account  Statements;  Close- 
Out  of  Offsetting  Positions 

The  Commission  proposed  to  codify 
its  June  1997  advisory  relating  to  the 
electronic  transmission  of  accoimt 
statements  in  a  new  Rule  1. 33(g). ^^ 
Thus,  an  FCM  would  be  permitted,  with 
customer  consent,  to  deliver  required 
confirmation,  piuchase-and-sale,  and 
monthly  account  statements 
electronically  in  lieu  of  mailing  a  paper 
copy.  FCMs  would  need  only  to  retain 
the  daily  confirmation  statement  as  of 
the  end  of  the  trading  session,  provided 
that  it  reflects  all  trades  made  during 
that  session.  Before  transmitting  any 
statement  electronically  to  a  customer, 
however,  the  FCM  would  be  required  to 
make  certain  disclosxues  regarding  the 
practice,  and  in  the  case  of  non- 
institutional  customers,  the  FCM  would 
be  required  to  obtain  the  customer's 
signed  consent  acknowledging  the 
disclosures.  The  acknowledgement 
could  be  made  through  a  single 
signatiue  in  accordance  with  Rule  1.55 
as  discussed  above.  NIBA  and  FC  Stone 
responded  favorably  to  the 


"^  As  explained  in  a  companion  release  in  today's 
edition  of  the  Faderal  Regiatar.  large  trader  reports 
may  be  required  upon  special  call  depending  upon 
the  nature  of  the  commodity  interest  traded  on  a 
commercial-participant  OTF. 


'"Large  trader  reports  may  be  required  upon 
special  call  on  the  DTF  itself,  however.  See 
§  37.6(a). 

"  65  FR  at  39017. 

"64  FR  28735. 

''  65  FR  at  39017;  see  also  62  FR  31507  (June  10. 
1997). 


Commission's  proposal  (CL  22-17  at  3; 
CL  22-44  at  2),  while  NFA  commented 
that  the  1997  Advisory  should  be 
treated  as  acceptable  practices  guidance 
rather  than  codified  in  a  new  rule.  (CL 
22-24  at  7)  The  Commission  has 
determined  to  adopt  the  rule  as 
proposed,  believing  that,  as  noted 
previously,  a  certain  level  of  uniformity 
and  standardization  is  essential  in  an 
area  such  as  reporting  to  customers  to 
facilitate  the  processing  of  massive 
quantities  of  data,  which  is  often 
accomplished  by  third-party,  "back 
office"  firms. 

The  (Commission  also  proposed  to 
revise  Rule  1.46  to  allow  customers  or 
accoimt  controllers  to  instruct  the  FCM 
if  they  wished  to  deviate  from  the 
default  rule  that  the  FCM  close  out 
offsetting  positions  on  a  first-in,  first-out 
basis,  looking  across  all  accounts  it 
carries  for  the  same  customer. '^^  CPOs 
and  CTTAs  would  be  required  to 
disclose,  imder  proposed  amendments 
to  Rules  4.24(h)(2)  and  4.34(h), 
respectively,  if  they  instruct  an  FCM  to 
deviate  from  the  default  rule  for  closing 
out  offsetting  positions.  ^^ 

After  considering  the  comments 
received,  the  Commission  is  adopting 
the  revisions  as  proposed.  Nevertheless, 
the  Commission  agrees  with  NFA  that 
FCMs  should  closely  monitor  the 
activity  in  those  customer  accoimts  that 
depart  from  the  default  close-out 
method  set  forth  in  Rule  1.46  to  ensure 
that  their  customers  are  not  offsetting 
their  positions  other  than  by  a  first-in, 
first -out  method  solely  to  avoid  taxes,  to 
launder  money,  or  to  improve  their 
delivery  position.  (CL  22-24  at  7) 

In  addition,  the  Commission  believes 
that  customers  may  transmit  their  offset 
instructions  to  their  FCMs  orally,  as 
requested  by  FIA.  (CL  22-31  at  8)  In  the 
case  of  CPOs  and  CTAs,  the 
Commission  agrees  with  MFA  that 
responsibility  for  transmitting 
instructions  regarding  offset  should 
normally  lie  with  the  registrant 
directing  trading.  CJenerally,  where  a 
pool's  trading  is  directed  by  a  CTTA,  this 
should  be  the  CTA,  not  the  CPO.  (CL 
22-22  at  14)  The  Commission  does  not 
agree,  however,  that  it  is  unnecessary  to 
require  CPOs  and  CTAs  to  disclose 
whether  they  instructed  their  FCM  to 
offset  positions  in  a  manner  other  than 
by  a  first-in,  first-out  method.  The 
Commission  does  not  believe  that  this 
requirement  would  impose  a  significant 
burden  on  CPOs  and  CTAs,  particularly 
in  light  of  the  fact  that  these  entities 
would  no  longer  be  prevented  from 
offsetting  their  positions  in  a  manner 


'♦eSFR  at  39017. 


other  than  on  a  first-in,  first-out  basis, 
as  was  previously  the  case.  The 
Commission  believes  that  it  is 
appropriate  in  this  area  to  provide 
greater  choice  balanced  with  disclosure 
as  to  the  method  of  operation. 

m.  Section  4(c)  Findings 

Certain  of  these  final  rules  and  rule 
amendments  are  being  promulgated 
under  Section  4(c)  of  the  Act,  which 
grants  the  Commission  broad  exemptive 
authority.  Section  4(c)  of  the  Act 
provides  that,  in  order  to  promote 
responsible  economic  or  financial 
innovation  and  fair  competition,  the 
Commission  may,  by  rule,  regulation  or 
order,  exempt  any  class  of  agreements, 
contracts  or  transactions,  including  any 
person  or  class  of  persons  offering, 
entering  into,  rendering  advice  or 
rendering  other  services  with  respect  to, 
the  agreement,  contract,  or  transaction, 
from  the  contract  market  designation 
requirement  of  Section  4(a)  of  the  Act, 
or  any  other  provision  of  the  Act  other 
than  Section  2(a)(1)(B),  if  the 
Conmiission  determines  that  the 
exemption  would  be  consistent  with  the 
public  interest.  Furthermore,  Section 
4(c)(2)  of  the  Act  provides  that  the 
Commission  may  not  grant  an 
exemption  from  the  contract  market 
designation  requirement  of  Section  4(a) 
of  the  Act  unless  the  Commission  also 
finds  that:  (i)  The  contract  market 
designation  requirement  should  not  be 
applied  to  the  agreement,  contract,  or 
transaction  for  which  the  exemption  is 
requested  and  the  exemption  would  be 
consistent  with  the  public  interest  and 
the  piuposes  of  the  Act;  (ii)  the 
exempted  transaction  will  be  entered 
into  solely  between  "appropriate 
persons";  and  (iii)  the  agreement, 
contract  or  transaction  in  question  will 
not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any 
contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties 
imder  the  Act.  For  the  reasons  stated 
below,  the  Commission  believes  that 
issuing  the  exemptive  relief  as  set  forth 
in  these  final  rules  and  rule 
amendments  is  consistent  with  those 
determinations. 

As  explained  above,  certain  of  the 
final  rules  and  rule  amendments  would 
provide  greater  flexibility  for 
intermediaries  and  their  customers  in 
several  areas.  Specifically,  the 
Commission  is  adopting  final  rule 
amendments  concerning  the  definition 
of  the  term  "principal"  that  recognize 
the  evolution  of  management  structures 
by  reducing  the  number  of  officers  that 
will  be  considered  principals,  while 
ensuring  that  appropriate  personnel  that 
perform  significant  roles  within  the  firm 


remain  listed  as  such.  In  addition,  the 
Commission  is  expanding  the  range  of 
instruments  in  which  FCMs  may  invest 
customer  funds  beyond  those  listed  in 
Section  4d(2)  of  the  Act  to  enhance  the 
3ield  Available  to  FCMs.  clearing 
organizations  and  their  customers, 
without  compromising  the  safety  of 
customer  fimds.  These  final  rule 
amendments  acknowledge  the 
development  of  new  financial 
instruments  over  the  last  60  years,  and 
should  both  enable  FCMs  to  remain 
competitive  globally  and  domestically 
and  maintain  safeguards  against 
systemic  risk.  In  Ught  of  the  foregoing, 
the  Commission  has  determined  that  the 
adoption  of  the  final  rules  and  rule 
amendments  relating  to  the  definition  of 
the  term  "principal"  and  the  expansion 
of  permitted  instruments  for  the 
investment  of  customer  funds  will  be 
consistent  with  the  public  interest. 
Further,  the  final  rules  and  rule 
amendments  adopted  herein,  as  well  as 
the  existing  rules  as  they  also  relate  to 
the  transaction  of  business  by 
intermediaries,  will  be  applied,  or 
extended,  to  agreements,  contracts  and 
transactions  carried  out  on  new  markets, 
i.e.,  RFEs  and  DTFs.  As  more  fully 
discussed  in  a  companion  release 
published  in  this  edition  of  the  Federal 
Register,  the  rules  pertaining  to  the  new 
markets  establish  a  new  regulatory 
framework  that  is  intended  to  promote 
innovation  and  competition  in  the 
trading  of  derivatives  and  to  permit  the 
markets  the  flexibility  to  respond  to 
technological  and  structural  changes  in 
the  markets.  The  new  framework 
establishes  three  regulatory  tiers  with 
regulations  tailored  to  the  nature  of  the 
commodities  traded  and  the  nature  of 
the  market  participant,  and  access  to 
each  of  the  tiers  is  dependent  upon  the 
appropriateness  of  the  participant.  In 
this  respect,  the  Commission  believes     > 
that  the  actions  taken  herein  are 
consistent  with  the  "public  interest"  as 
that  term  is  used  in  Section  4(c)  of  the 
Act.  When  that  provision  was  enacted, 
the  Conference  Report  accompanying 
the  Futiu^s  Trading  Practices  Act  of 
1992  ^«  stated  that  the  "public  interest" 
in  this  context  would  "include  the 
national  pubUc  interests  noted  in  the 
Act,  the  prevention  of  fraud  and  the 
preservation  of  the  financial  integrity  of 
the  markets,  as  well  as  the  promotion  of 
responsible  economic  or  financial 
innovation  and  fair  competition."  '' 


'•Pub.  L.  No.  102-546  (1992).  106  Stat  3590. 

"H.R.  Rep.  No.  978,  102d  Cong.,  2d  Sess.  78 
(1992).  The  Conference  Report  also  states  that  the 
reference  in  Section  4(c)  to  the  "purposes  of  the 
Act"  is  intended  to  "underscore  [the  Conferees'! 
expectation  that  the  Commission  will  assess  the 

Continued 
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The  Commission  has  retained  or 
adopted  safeguards  to  ensuire  that 
transactions  will  be  carried  out  between 
appropriate  persons.  Appropriate 
persons  can  include,  beyond  those 
specified  in  Section  4(c){3)(A)-{J}  of  the 
Act,  "[sjuch  other  persons  that  the 
Commission  determines  to  be 
appropriate  in  Ught  of  their  financial  or 
other  qualifications,  or  the  applicability 
of  appropriate  regulatory 
protections."  ^^  The  Commission  has 
determined  that  it  is  appropriate  to 
permit  any  person  to  trade  on  an  RFE 
because  the  rules  pertaining  to  RFEs 
will  be  closest  to  those  ciurently 
pertaining  to  contract  markets  and  the 
bulk  of  the  existing  regulatory 
framework  pertaining  to  intermediaries 
will  apply  in  connection  with  their 
intermediation  of  transactions  on  RFEs. 
On  the  other  hand,  customers  on  DTFs, 
which  will  be  subject  to  looser 
regulation  than  RFEs,  are  generally 
restricted  to  the  types  of  persons 
specified  in  Section  4(c)(3){AHJ)  of  the 
Act.  The  Commission  has  determined, 
however,  that  it  is  appropriate  to  allow 
access  to  retail,  or  non-institutional, 
customers  on  DTFs,  subject  to  stated 
limits  and  conditions.  For  example,  if  a 
non-institutional  customer  seeks  to 
enter  into  transactions  on  a  DTF 
permitting  such  access,  such  customer 
may  only  do  so  through  either:  a)  a 
registered  FCM  that  is  a  clearing 
member  of  at  least  one  designated 
contract  market  or  RFE,  and  that  has 
adjusted  net  capital  of  at  least  $20 
million:  or  b)  a  registered  CTA  who  has 
discretionary  authority  over  the  non- 
institutional  customer's  account,  and 
who  has  assets  under  management  of 
not  less  than  $25  million.  The 
Commission  further  believes  that,  in 
light  of  these  conditions  and  safeguards, 
the  exemptive  relief  would  have  no 
adverse  effect  on  any  of  the  regulatory 
or  self-regulatory  responsibilities 
imposed  by  the  Act. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA), 
5  U.S.C.  601  et  seq.  (1994  &  Supp.  II 
1996),  requires  federal  agencies,  in 
proposing  rules,  to  consider  the  impact 
of  those  rules  on  small  businesses.  The 
rules  adopted  herein  would  affect 
FCMs,  IBs,  CPOs.  CTAs.  FBs,  FTs, 
leverage  transaction  merchants  (LTMs) 
and  agricultural  trade  option  merchants 
(ATOMs),  as  well  as  principals  thereof. 


The  Commission  has  previously 
established  certain  definitions  of  "small 
entities"  to  be  used  by  the  Commission 
in  evaluating  the  impact  of  its  ndes  on 
small  entities  in  accordance  with  the 
RFA.^^  The  Commission  has  previously 
determined  that  registered  FCMs,  CPOs, 
LTMs  and  ATOMs  are  not  small  entities 
for  the  purpose  of  the  RFA.^"  With 
respect  to  IBs.  CTAs,  FBs  and  FTs,  the 
Conunission  has  stated  that  it  is 
appropriate  to  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  some  or  all  of  the  affected 
entities  should  be  considered  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  them  of  any  rule. 
In  this  regard,  the  rules  being  adopted 
herein  would  not  require  any  registrant 
to  change  its  current  method  of  doing 
business.  For  many  registrants,  the 
revisions  should  decrease  the  number  of 
persons  within  the  registrant's 
organization  who  would  be  considered 
principals  under  the  CFTC  rules. 
Further,  the  revisions  should  reduce, 
rather  than  increase,  the  regulatory 
requirements  that  apply  to  registrants 
and  applicants  for  registration, 
regardless  of  size.  Accordingly, 
pursuant  to  5  U.S.C.  605(b),  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  action  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  this  regard,  the  Conunission 
notes  that  it  did  not  receive  any 
comments  concerning  the  RFA 
implications  of  the  rules  and  rule 
amendments  discussed  herein. 

B.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C. 
3507(d)],  the  Commission  submitted  a 
copy  of  the  proposed  amendments  to  its 
rules  to  the  Office  of  Management  and 
Budget  for  its  review.  The  Commission 
did  not  receive  any  comments  on  any 
potential  paperwork  burden  associated 
with  the  Proposing  Release. 

List  ofSubiects 

17  CFR  Parti 

Brokers,  Commodity  futures, 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

1 7  CFR  Part  3 

Administrative  practice  and 
procediue.  Brokers,  Commodity  futures, 
Principals.  Registration,  Reporting  and 
recordkeeping  requirements. 


impact  of  a  proposed  exemption  on  the 
maintenance  of  the  integrity  and  soundness  of 
markets  and  market  participants."  Id. 

'■See  Section  4(c)(3)(K)  of  the  Act,  7  U.S.C. 
6(c)(3)(K). 


"47  FR  18618-21  (Apr.  30,  1982). 

0°  Id.  at  18619-20  (discussing  FCMs  and  CPOs); 
54  FR  19556,  19557  (May  8,  1989)  (discussing 
LTMs);  and  63  FR  18821. 18830  (Apr.  16,  1998) 
(discussing  ATOMs). 


17  CFR  Part  4 

Advertising,  Commodity  futures. 
Commodity  pool  operators,  Commodity 
trading  advisors.  Consumer  protection, 
Disclosure,  Principals,  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Conflict  of  interests, 
Organization  and  functions 
(Government  agencies). 

17  CFR  Part  155 

Brokers,  Commodity  futures, 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  166 

Brokers,  Commodity  futiu"es. 
Consumer  protection,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Conunodity  Exchange  Act,  and  in 
particular.  Sections  2,  4(c),  4b,  4d,  4f, 
4m,  4n,  8a,  and  19  thereof,  7  U.S.C.  2, 
6(c),  6b,  6d,  6f,  6m,  6n,  12a  and  23,  the 
Commission  hereby  amends  Parts  1,3, 
4,  140, 155  and  166  of  Chapter  I  of  Title 
17  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1 .  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  2a.  4,  4a.  6.  6a, 
6b,  6c.  6d.  6e,  6f.  6g.  6h,  61,  6),  6k.  6l.  6m, 
6n,  6o,  6p,  7.  7a.  7b,  8.  9.  12,  12a.  12c,  13a, 
13a-l,  16, 16a,  19,  21.  23  and  24. 

2.  Section  1.3  is  amended  by  addipg 
new  paragraphs  (g),  (m)  and  (v)  to  read 
as  follows: 

§1.3    Definitions. 

***** 

(g)  Institutional  customer.  This  term 
has  the  same  meaning  as  "eligible 
participant"  as  defined  in  §  35.lCb)  of 
this  chapter. 

***** 

(m)  Derivatives  transaction  facility. 
This  term  has  the  same  meaning  as  a 
"derivatives  transaction  facility"  under 
part  37  of  this  chapter. 

***** 

(v)  Recognized  futures  exchange.  This 
term  has  the  same  meaning  as  a 
"recognized  futures  exchange"  under 
part  38  of  this  chapter. 

***** 

3.  Section  1.10  is  amended  as  follows: 

a.  Revising  paragraoh  (a)(2)(i)(B); 

b.  Adding  paragrapn  (a)(2)(i)(C); 

c.  Designating  the  undesignated 
paragraph  following  paragraph 


(a)(2)(i)(B)  as  paragraph  (a)(2)(i)(D)  and 
revising  it; 

d.  Designating  the  undesignated 
paragraph  following  paragraph 
(a)(2)(ii)(C)  as  paragraph  (a)(2)(ii)(E)  and 
revising  it: 
1^    e.  Redesignating  paragraph 
(a)(2)(ii)(C)  as  (a)(2)(ii)(D)  and  revising 
it;  and 

f.  Adding  a  new  paragraph 
(a)(2)(ii)(C). 

The  revisions  and  additions  read  as 
follows: 

§1.10    Financial  reports  of  futures 
commission  merchants  and  introducing 
brolcers. 

(a)  *  *  * 

(2)*   *  * 
(i)  *   *   * 

(B)  A  Form  1-FR-FCM  as  of  a  date 
not  more  than  1 7  business  days  prior  to 
the  date  on  which  such  report  is  filed 
and  a  Form  1-FR-FCM  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  such  report  is  filed;  or 

(C)  A  Form  1-FR-FCM  as  of  a  date 
not  more  than  1 7  business  days  prior  to 
the  date  on  which  such  report  is  filed. 
Provided,  however,  that  such  applicant 
shall  be  subject  to  a  review  by  the 
applicant's  designated  self-regulatory 
organization  within  six  months  of  being 
granted  registration. 

(D)  Each  such  person  must  include 
with  such  financial  report  a  statement 
describing  the  source  of  his  current 
assets  and  representing  that  his  capital 
has  been  contributed  for  the  purpose  of 
operating  his  business  and  will  continue 
to  be  used  for  such  purpose. 

(ii)  *  *   * 

(C)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  17  business  days  prior  to  the 
date  on  which  such  report  is  filed. 
Provided,  however,  that  such  applicant 
shall  be  subject  to  a  review  by  the 
applicant's  designated  self-regulatory 
organization  within  six  months  of 
registration;  or 

(D)  A  guarantee  agreement. 

(E)  Each  person  filing  in  accordance 
with  paragraphs  (a)(2)(ii)  (A),  (B)  or  (C) 
of  this  section  must  include  with  such 
financial  report  a  statement  describing 
the  soiuce  of  his  current  assets  and 
representing  that  his  capital  has  been 
contributed  for  the  purpose  of  operating 
his  business  and  will  continue  to  be 
used  for  such  purpose. 
***** 

4.  Section  1.17  is  amended  by 
redesignating  paragraph  (a)(l)(ii)  as 
(a)(l)(iii)  and  by  adding  new  paragraphs 
(a)(l){ii)  and  (a)(2)(iii)  to  read  as  follows: 


§1.17    Minimum  financial  requirements  for 
futures  commission  merchants  and 
introducing  brokers. 

(a)  *   *   * 

(1)  *   *   * 

(ii)  Each  person  registered  as  a  futures 
commission  merchant  engaged  in 
soliciting  or  accepting  orders  and 
customer  funds  related  thereto  for  the 
purchase  or  sale  of  any  commodity  for 
future  delivery  on  or  subject  to  the  rules 
of  a  derivatives  transaction  facility  horn 
any  customer  who  does  not  qualify  as 
an  "institutional  customer"  as  defined 
in  §  1.3(g): 

(A)  Must  be  a  clearing  member  of  a 
designated  contract  market  or 
recognized  futures  exchange,  and  must 
maintain  adjusted  net  capital  in  the 
amount  of  the  greater  of  $20,000,000  or 
the  amounts  otherwise  specified  in 
paragraph  (a)(l)(i)  of  this  section;  or 

(B)  Receive  orders  on  behalf  of  the 
customer  from  a  commodity  trading 
advisor  acting  in  accordance  with  §4.32 
of  this  chapter. 
***** 

(2)*   *   * 

(iii)  The  requirements  of  paragraph 
(a)(1)  of  this  section  shall  not  be 
applicable  if  the  registrant  is  a  futures 
commission  merchant  or  introducing 
broker  registered  in  accordance  with 
§  3.10(a)(l)(i){B)  of  this  chapter,  whose 
business  is  limited  to  transacting 
business  on  behalf  of  institutional 
customers  on  a  derivatives  transaction 
faciUty,  and  who  conforms  to  minimvun 
financial  standards  and  related 
reporting  requirements  set  by  such 
derivatives  transaction  facility  in  its 
rules. 


5.  Section  1.20  is  amended  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  1 .20    Customer  funds  to  t>e  segregated 
and  separately  accounted  for. 

(a)  All  customer  funds  shall  be 
separately  accounted  for  and  segregated 
as  belonging  to  commodity  or  option 
customers.  Such  customer  funds  when 
deposited  with  any  bai^k,  trust 
company,  clearing  organization  or 
another  futures  commission  merchant 
shall  be  deposited  under  an  account 
name  which  clearly  identifies  them  as 
such  and  shows  that  they  are  segregated 
as  required  by  the  Act  and  this  part. 
Each  registrant  shall  obtain  and  retain  in 
its  files  for  the  period  provided  in  §  1.31 
a  written  acknowledgment  from  such 
bank,  trust  company,  clearing 
organization,  or  futures  commission 
merchant,  that  it  was  informed  that  the 
customer  funds  deposited  therein  are 
those  of  commodity  or  option  customers 
cmd  are  being  held  in  accordance  with 


the  provisions  of  the  Act  and  this  part: 
Provided,  however,  that  an 
acknowledgment  need  not  be  obtained 
from  a  clearing  organization  that  has 
adopted  and  submitted  to  the 
Commission  rules  that  provide  for  the 
segregation  as  customer  funds,  in 
accordance  with  all  relevant  provisions 
of  the  Act  and  the  rules  and  orders 
promulgated  thereunder,  of  all  funds 
held  on  behalf  of  customers.  Under  no 
circumstances  shall  any  portion  of 
customer  funds  be  obligated  to  a 
clearing  organization,  any  member  of  a 
contract  market,  a  futtu«s  commission 
merchant,  or  any  depository  except  to 
purchase,  margin,  guarantee,  secure, 
transfer,  adjust  or  settle  trades,  contracts 
or  commodity  option  transactions  of 
commodity  or  option  customers.  No 
person,  including  any  clearing 
organization  or  any  depository,  that  has 
received  customer  funds  for  deposit  in 
a  segregated  account,  as  provided  in  this 
section,  may  hold,  dispose  of,  or  use  any 
such  funds  as  belonging  to  any  person 
other  than  the  option  or  commodity 
customers  of  the  futures  commission 
merchant  which  deposited  such  funds. 
***** 

(c)  Each  futures  commission  merchant 
shall  treat  and  deal  with  the  customer 
funds  of  a  commodity  customer  or  of  an 
option  customer  as  belonging  to  such 
commodity  or  option  customer.  All 
customer  funds  shall  be  separately 
accounted  for,  and  shall  not  be 
commingled  with  the  money,  securities 
or  property  of  a  futures  commission 
merchant  or  of  any  other  person,  or  be 
used  to  secure  or  guarantee  the  trades, 
contracts  or  commodity  options,  or  to 
secure  or  extend  the  credit,  of  any 
person  other  than  the  one  for  whom  the 
same  are  held:  Provided,  however,  That 
customer  funds  treated  as  belonging  to 
the  commodity  or  option  customers  of  a 
futures  commission  merchant  may  for 
convenience  be  commingled  and 
deposited  in  the  same  account  or 
accounts  with  any  bank  or  trust 
company,  with  another  person 
registered  as  a  futures  commission 
merchant,  or  with  a  clearing 
organization,  and  that  such  share 
thereof  as  in  the  normal  course  of 
business  is  necessary  to  purchase, 
margin,  guarantee,  secure,  transfer, 
adjust,  or  settle  the  trades,  contracts  or 
commodity  options  of  such  commodity 
or  option  customers  or  resulting  market 
positions,  with  the  clearing  organization 
or  with  any  other  person  registered  as  a 
futures  commission  merchant,  may  be 
withdrawn  and  applied  to  such 
purposes,  including  the  payment  of 
premiums  to  option  grantors, 
commissions,  brokerage,  interest,  taxes, 
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storage  and  other  fees  and  charges, 
lawfully  accruing  in  cormection  with 
such  trades,  contracts  or  commodity 
options:  Provided,  further.  That 
customer  funds  may  be  invested  in 
instruments  described  in  §  1.25. 

6.  Section  1.25  is  revised  to  read  as 
follows: 

§  1 .25    Investment  of  customer  funds. 

(a)  Permitted  investments.  (1)  Subject 
to  the  terms  and  conditions  set  forth  in 
this  section,  a  futiu^s  commission 
merchant  or  a  clearing  organization  may 
invest  customer  funds  in  the  following 
instruments  (permitted  investments): 

(i)  Obligations  of  the  United  States 
and  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States  (U.S.  government  securities); 

(ii)  Gener^  obligations  of  any  State  or 
of  any  political  subdivision  thereof 
(municipal  seciu^ties); 

(iii)  General  obligations  issued  by  any 
agency  sponsored  by  the  United  States 
(government  sponsored  agency 
securities); 

(iv)  Certificates  of  deposit  issued  by  a 
bank  (certificates  of  deposit)  as  defined 
in  section  3(a)(6)  of  the  Secimties 
Exchange  Act  of  1934,  or  a  domestic 
branch  of  a  foreign  bank  that  carries 
deposits  insiued  by  the  Federal  Deposit 
Insurance  Corporation; 

(v)  Commercial  paper; 

(vi)  Corporate  notes; 

(vii)  General  obligations  of  any 
country  whose  sovereign  debt  is  rated  in 
the  hi^est  category  by  at  least  one 
nationally  recognized  statistical  rating 
organization  (NRSRO),  as  that  term  is 
defined  in  §  270.2a-7  of  this  title 
(permitted  foreign  sovereign  debt), 
subject  to  the  following  limits:  a  futures 
commission  merchant  may  invest  in  the 
sovereign  debt  of  a  country  to  the  extent 
it  has  balances  in  segregated  accounts 
owed  to  its  customers  denominated  in 
that  country's  ciurency;  a  clearing 
organization  may  invest  in  the  sovereign 
debt  of  a  country  to  the  extent  it  has 
balances  in  segregated  accoimts  owed  to 
its  clearing  member  futiu-es  commission 
merchants  denominated  in  that 
country's  currency;  and 

(viii)  Interests  in  money  market 
mutual  funds. 

(2)  In  addition,  a  futiu^s  commission 
merchant  or  a  clearing  organization  may 
buy  and  sell  the  permitted  investments 
listed  in  paragraphs  (a)(l){i)  through 
(viii)  of  this  section  pursuant  to 
agreements  for  resale  or  repurchase  of 
the  instnmaents,  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this 
section. 

(b)  General  tenns  and  conditions.  A 
futiu«s  commission  merchant  or  a 
clearing  organization  is  required  to 


manage  the  permitted  investments 
consistent  with  the  objectives  of 
preserving  principal  and  maintaining 
liquidity  and  according  to  the  following 
specific  requirements. 

(1)  Marketability.  Except  for  interests 
in  money  market  mutual  funds, 
investments  must  be  "readily 
marketable"  as  defined  in  §  240.15c3-l 
of  this  title. 

(2)  Ratings,  (i)  Initial  requirement. 
Instruments  that  are  required  to  be  rated 
by  this  section  must  be  rated  by  an 
NRSRO.  For  an  investment  to  qualify  as 
a  permitted  investment,  ratings  are 
required  as  follows: 

(A)  U.S.  government  securities  and 
the  permitted  sovereign  debt  of  the 
countries  listed  in  paragraph  (a)(l)(vii) 
of  this  section,  need  not  be  rated; 

(B)  Municipal  securities,  government 
sponsored  agency  securities,  certificates 
of  deposit,  commercial  paper,  and 
corporate  notes,  except  notes  that  are 
asset-backed,  must  have  the  highest 
short-term  rating  of  an  NRSRO  or  one  of 
the  two  highest  long-term  ratings  of  an 
NRSRO: 

(C)  Corporate  notes  that  are  asset- 
backed  must  have  the  highest  rating  of 
an  NRSRO;  and 

(D)  Money  market  mutual  funds  that 
are  rated  by  an  NRSRO  must  be  rated  at 
the  highest  rating  of  the  NRSRO. 

(ii)  Effect  of  downgrade.  If  an  NRSRO 
lowers  the  rating  of  an  instrument  that 
was  previously  a  permitted  investment 
on  the  basis  of  that  rating  to  below  the 
minimum  rating  required  imder  this 
section,  the  value  of  the  instrument 
recognized  for  segregation  purposes  will 
be  the  lesser  of: 

(A)  The  current  market  value  of  the 
instrument;  or 

(B)  The  market  value  of  the 
instrument  on  the  business  day 
preceding  the  downgrade,  reduced  by 
20  percent  of  that  value  for  each 
business  day  that  has  elapsed  since  the 
downgrade. 

(3)  Restrictions  on  instrument 
features,  (i)  With  the  exception  of 
money  market  mutual  funds,  no 
permitted  investment  may  contain  an 
embedded  derivative  of  any  kind, 
including  but  not  limited  to  a  call 
option,  put  option,  or  collar,  cap,  or 
floor  on  interest  paid. 

(ii)  No  instrument  may  contain 
interest-only  payment  featiues. 

(iii)  No  instrument  may  provide 
payments  linked  to  a  commodity, 
currency,  reference  instrument,  index, 
or  benchmark  except  as  provided  in 
paragraph  (b)(3)(iv)  of  this  section. 

(iv)  Variable-rate  securities  are 
permitted,  provided  the  interest  rates 
paid  correlate  closely  and  on  an 
unleveiaged  basis  to  a  benchmark  of 


either  the  Federal  Funds  target  or 
effective  rate,  the  prime  rate,  the  three-   ' 
month  Treasury  Bill  rate,  or  the  one- 
month  or  three-month  LIBOR  rate. 

(v)  Certificates  of  deposit,  if 
negotiable,  must  be  able  to  be  liquidated 
within  one  business  day  or,  if  not 
negotiable,  must  be  redeemable  at  the 
issuing  bank  within  one  business  day, 
with  any  penalty  for  early  withdrawal 
limited  to  any  accrued  interest  earned 
according  to  its  written  terms. 

(4)  Concentration,  (i)  Direct 
investments.  (A)  U.S.  government 
securities,  money  market  mutual  funds, 
and  permitted  foreign  sovereign  debt 
securities  shall  not  be  subject  to  a 
concentration  limit. 

(B)  Securities  of  any  single  issuer  of 
government  sponsored  agency  securities 
held  by  a  futures  commission  merchant 
or  clearing  organization  may  not  exceed 
25  percent  of  total  assets  held  in 
segregation  by  the  futures  commission 
merchant  or  clearing  organization. 

(C)  Securities  of  any  single  issuer  of 
municipal  securities,  certificates  of 
deposit,  commercial  paper,  or  corporate 
notes  held  by  a  futures  commission 
merchant  or  clearing  organization  may 
not  exceed  5  percent  of  total  assets  held 
in  segregation  by  the  futures 
commission  merchant  or  clearing 
organization. 

(ii)  Repurchase  agreements.  For 
purposes  of  determining  compliance 
with  the  concentration  limits  set  forth  in 
this  section,  securities  sold  by  a  futxu'es 
commission  merchant  or  clearing 
organization  subject  to  agreements  to 
repurchase  shall  be  combined  with 
securities  held  by  the  futures 
commission  merchant  or  clearing 
organization  as  direct  investments. 

(iii)  Reverse  repurchase  agreements. 
The  concentration  limit  applicable  to 
seciuities  of  each  issuer  that  are  held  by 
a  futures  commission  merchant  or 
clearing  organization  subject  to 
agreements  to  resell  to  a  particular 
coimterparty  shall  be  as  follows: 

(A)  For  a  portfolio  of  securities  held 
that  are  subject  to  resale  to  a 
coimterparty  that  has  been  rated  single 
A  or  higher  by  two  or  more  NRSROs,  or 
whose  obligation  under  an  agreement  is 
guaranteed  by  a  parent  or  affiliate 
company  that  has  been  rated  single  A  or 
higher  by  two  or  more  NRSROs: 

U)  Government  sponsored  agency 
debt,  issued  by  the  same  issuer  and 
supplied  by  the  counterparty,  may  not 
exceed  50  percent  of  the  total  amount  of 
secxu-ities  supplied  by  such 
counterparty;  and 

(2)  Municipal  securities,  certificates  of 
deposit,  commercial  paper,  and 
corporate  notes,  issued  by  the  same 
issuer  and  suppUed  by  the  counterparty. 


may  not  exceed  10  percent  of  the  total 
amount  of  seciuities  supplied  by  such 
counterparty;  and 

(B)  For  a  portfolio  of  securities  held 
that  are  subject  to  resale  to  a 
counterparty  that  does  not  have  a  rating 
or  guarantee  as  specified  in  paragraph 
(b)(4)(iii)(A)  of  this  section: 

(1)  Government  sponsored  agency 
debt,  issued  by  the  same  issuer  and 
supplied  by  the  counterparty,  may  not 
exceed  25  percent  of  the  total  amount  of 
securities  supplied  by  such 
counterparty;  and 

(2)  Municipal  securities,  certificates  of 
deposit,  commercial  paper,  and 
corporate  notes,  issued  by  the  same 
issuer  and  supplied  by  the  counterparty, 
may  not  exceed  5  percent  of  the  total 
amount  of  securities  supplied  by  such 
counterparty. 

(iv)  Treatment  of  securities  issued  by 
affiliates.  For  purposes  of  determining 
compliance  with  the  concentration 
limits  set  forth  in  this  section,  securities 
issued  by  entities  that  are  affiliated,  as 
defined  in  paragraph  (b)(6)  of  this 
section,  shall  be  aggregated  and  deemed 
the  securities  of  a  single  issuer.  An 
interest  in  a  permitted  money  market 
mutual  fund  is  not  deemed  to  be  a 
security  issued  by  its  sponsoring  entity. 

(v)  Treatment  of  customer-owned 
securities.  For  purposes  of  determining 
compliance  with  the  concentration 
limits  set  forth  in  this  section,  securities 
owned  by  the  customers  of  a  futures 
commission  merchant  and  posted  as 
margin  collateral  are  not  included  in 
total  assets  held  in  segregation  by  the 
futures  commission  merchant,  and 
securities  posted  by  a  futures 
commission  merchant  with  a  clearing 
organization  are  not  included  in  total 
assets  held  in  segregation  by  the 
clearing  organization. 

(5)  Time-to-maturity.  Except  for 
investments  in  money  market  mutual 
funds,  the  dollar-weighted  average  of 
the  time-to-maturity  of  the  portfolio,  as 
that  average  is  computed  pursuant  to 

§  270.2a-7  of  this  title,  may  not  exceed 
24  months. 

(6)  Investments  in  instruments  issued 
by  affiliates,  (i)  A  futures  commission 
merchant  shall  not  invest  customer 
funds  in  obligations  of  an  entity 
affiliated  with  the  futures  commission 
merchant,  and  a  clearing  organization 
shall  not  invest  customer  funds  in 
obligations  of  an  entity  affiliated  with 
the  clearing  organization.  An  affiliate 
includes  parent  companies,  including 
all  entities  through  the  ultimate  holding 
company,  subsidiaries  to  the  lowest 
level,  and  companies  under  common 
ownership  of  such  parent  company  or 
affiliates. 


(ii)  A  futures  commission  merchant  or 
clearing  organization  may  invest 
customer  funds  in  a  fund  affiliated  with 
that  futures  commission  merchant  or 
clearing  organization. 

(7)  Recordkeeping.  A  futures 
commission  merchant  and  a  clearing 
organization  shall  prepare  and  maintain 
a  record  that  will  show  for  each 
business  day  with  respect  to  each  type 
of  investment  made  pursuant  to  this 
section,  the  following  information: 

(i)  The  type  of  instruments  in  which 
customer  funds  have  been  invested; 

(ii)  The  original  cost  of  the 
instruments;  and 

(iii)  The  current  market  value  of  the 
instruments. 

(c)  Money  market  mutual  funds.  The 
following  provisions  will  apply  to  the 
investment  of  customer  funds  in  money 
market  mutual  funds  (the  fund). 

(1)  Generally,  the  fund  must  be  an 
investment  company  that  is  registered 
under  the  Investment  Company  Act  of 
1940  with  the  Securities  and  Exchange 
Commission  and  that  holds  itself  out  to 
investors  as  a  money  market  fund,  in 
accordance  with  §  270.2a-7  of  this  title. 
A  fund  sponsor,  however,  may  petition 
the  Commission  for  an  exemption  from 
this  requirement.  The  Commission  may 
grant  such  an  exemption  provided  that 
the  fund  can  demonstrate  that  it  will 
operate  in  a  manner  designed  to 
preserve  principal  and  to  maintain 
liquidity.  The  application  for  exemption 
must  describe  how  the  fund's  structiu«, 
operations  and  financial  reporting  are 
expected  to  differ  from  the  requirements 
contained  in  §  270.2a-7  of  this  title  and 
the  risk-limiting  provisions  for  direct 
investments  contained  in  this  section. 
The  fund  must  also  specify  the 
information  that  the  fund  would  make 
available  to  the  Conunission  on  an 
ongoing  basis. 

(2)  The  fund  must  be  sponsored  by  a 
federally-regulated  financial  institution, 
a  bank  as  defined  in  section  3(a)(6)  of 
the  Securities  Exchange  Act  of  1934,  an 
investment  adviser  registered  imder  the 
Investment  Advisers  Act  of  1940,  or  a 
domestic  branch  of  a  foreign  bank 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  except  for  a  fund 
exempted  in  accordance  with  paragraph 
(c)(1)  of  this  section. 

(3)  A  futures  commission  merchant  or 
clecuing  organization  shall  maintain  the 
confirmation  relating  to  the  purchase  in 
its  records  in  accordance  with  §  1.31 
and  note  the  ownership  of  fund  shares 
(by  book-entry  or  otherwise)  in  a 
custody  account  of  the  FCM  or  clearing 
organization  in  accordance  with 

§  1.26(a).  If  the  futures  commission 
merchant  or  the  clearing  organization 
holds  its  shares  of  the  fund  with  the 


fund's  shareholder  servicing  agent,  the 
sponsor  of  the  fund  and  the  fund  itself 
are  required  to  provide  the 
acknowledgment  letter  required  bv 
§1.26. 

(4)  The  net  asset  value  of  the  fund 
must  be  computed  by  9  a.m.  of  the 
business  day  following  each  business 
day  and  made  available  to  the  futures 
commission  merchant  or  clearing 
organization  by  that  time. 

(5)  A  fund  must  be  able  to  redeem  an 
interest  by  the  business  day  following  a 
redemption  request  by  the  futures 
commission  merchant  or  clearing 
organization.  Demonstration  that  this 
requirement  has  been  met  may  include 
either  an  appropriate  provision  in  the 
offering  memorandum  of  the  fund  or  a 
separate  side  agreement  between  the 
fund  and  a  futures  commission 
merchant  or  clearing  organization. 

(6)  The  agreement  pursuant  to  which 
the  futures  commission  merchant  or 
clearing  organization  has  acquired  and 
is  holding  its  interest  in  a  fund  must 
contain  no  provision  that  would  prevent 
the  pledging  or  transferring  of  shares. 

(a)  Repurchase  and  reverse 
repurchase  agreements.  A  futiu'es 
commission  merchant  or  clearing 
organization  may  buy  and  sell  the 
permitted  investments  listed  in 
paragraphs  (a)(l)(i)  through  (viii)  of  this 
section  pursuant  to  agreements  for 
resale  or  repurchase  of  the  securities 
(agreements  to  repurchase  or  resell), 
provided  the  agreements  to  repurchase 
or  resell  conform  to  the  following 
requirements: 

(1 )  The  securities  are  specifically 
identified  by  coupon  rate,  par  amount, 
market  value,  maturity  date,  and  CUSIP 
or  ISIN  number. 

(2)  Counterparties  are  limited  to  a 
bank  as  defined  in  section  3(a)(6)  of  the 
Securities  Exchange  Act  of  1934,  a 
domestic  branch  of  a  foreign  bank 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  a  securities 
broker  or  dealer,  or  a  government 
securities  broker  or  government 
securities  dealer  registered  with  the 
Securities  and  Exchange  Conunission  or 
which  has  filed  notice  pursuant  to 
section  15C(a)  of  the  Government 
Securities  Act  of  1986. 

(3)  The  transaction  is  executed  in 
compliance  with  the  conoentration  limit 
requirements  applicable  to  the  securities 
held  in  connection  with  the  agreements 
to  repurchase  referred  to  in  paragraphs 
(b)(4)(ii)  and  (iii)  of  this  section. 

(4)  The  transaction  is  made  pursuant 
to  a  written  agreement  signed  by  the 
parties  to  the  agreement,  which  is 
consistent  with  the  conditions  set  forth 
in  paragraphs  (d)(1)  through  (d)(12)  of 
this  section  and  which  states  that  the 
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parties  thereto  intend  the  transaction  to 
be  treated  as  a  purchase  and  sale  of 
securities. 

(5)  The  term  of  the  agreement  is  no 
more  than  one  business  day,  or  reversal 
of  the  transaction  is  possible  on 
demand. 

(6)  The  securities  transferred  under 
the  agreement  are  held  in  a  safekeeping 
account  with  a  bank  as  referred  to  in 
paragraph  (d)(2)  of  this  section,  a 
clearing  organization,  or  the  Depository 
Trust  Company  in  an  account  that 
complies  with  the  requirements  of 
§1.26. 

(7)  The  futures  commission  merchant 
or  the  clearing  organization  may  not  use 
securities  received  imder  the  agreement 
in  another  similar  transaction  and  may 
not  otherwise  hypothecate  or  pledge 
such  securities,  except  securities  may  be 
pledged  on  behalf  of  customers  at 
another  futures  commission  merchant  or 
clearing  organization.  Substitution  of 
securities  is  allowed,  provided, 
however,  that: 

(i)  The  qualifying  secmities  being 
substituted  and  original  securities  are 
specifically  identified  by  date  of 
substitution,  market  values  substituted, 
coupon  rates,  par  amounts,  matmity 
dates  and  CUSIP  or  ISIN  numbers; 

(ii)  Substitution  is  made  on  a 
"delivery  versus  delivery"  basis;  and 

(iii)  The  market  value  of  the 
substituted  securities  is  at  least  equal  to 
that  of  the  original  securities. 

(8)  The  transfer  of  securities  is  made 
on  a  delivery  versus  payment  basis  in 
immediately  available  funds.  The 
transfer  is  not  recognized  as 
accomplished  until  the  funds  and/or 
securities  are  actually  received  by  the 
custodian  of  the  futures  commission 
merchant's  or  clearing  organization's 
customer  funds  or  securities  piut:hased 
on  behalf  of  customers.  The  transfer  or 
credit  of  securities  covered  by  the 
agreement  to  the  futtires  commission 
merchant's  or  clearing  organization's 
customer  segregated  custodial  accoimt 
is  made  simultaneously  with  the 
disbursement  of  funds  from  the  futures 
commission  merchant's  or  clearing 
organization's  customer  segregated  cash 
account  at  the  custodian  bank.  On  the 
sale  or  resale  of  securities,  the  futures 
commission  merchant's  or  clearing 
organization's  customer  segregated  cash 
account  at  the  custodian  bank  must 
receive  same-day  funds  credited  to  such 
segregated  account  simultaneously  with 
the  delivery  or  transfer  of  securities 
from  the  customer  segregated  custodial 
account. 

(9)  A  written  confirmation  to  the 
futures  commission  merchant  or 
clearing  organization  specifying  the 
terms  of  the  agreement  and  a 


safekeeping  receipt  are  issued 
immediately  upon  entering  into  the 
transaction  and  a  confirmation  to  the 
futures  commission  merchant  or 
clearing  organization  is  issued  once  the 
transaction  is  reversed. 

(10)  The  transactions  effecting  the 
agreement  are  recorded  in  the  record 
required  to  be  maintained  under  §  1.27 
of  investments  of  customer  funds,  and 
the  secmities  subject  to  such 
transactions  are  specifically  identified 
in  such  record  as  described  in  paragraph 
{d)(l)  of  this  section  and  further 
identified  in  such  record  as  being 
subject  to  repurchase  and  reverse 
repiut;hase  agreements. 

(11)  An  actual  transfer  of  securities  by 
book  entry  is  made  consistent  with 
Federal  or  State  commercial  law,  as 
applicable.  At  all  times,  secmities 
received  subject  to  an  agreement  are 
reflected  as  "customer  property." 

(12)  The  agreement  makes  clear  that, 
in  the  event  of  the  bankruptcy  of  the 
futures  commission  merchant  or 
clearing  organization,  any  securities 
purchased  with  customer  funds  that  are 
subject  to  an  agreement  may  be 
immediately  transferred.  The  agreement 
also  makes  clear  that,  in  the  event  of  a 
futures  commission  merchant  or 
clearing  organization  bankruptcy,  the 
coimterparty  has  no  right  to  compel 
liquidation  of  secm-ities  subject  to  an 
agreement  or  to  make  a  priority  claim 
for  the  difference  between  current 
market  value  of  the  securities  and  the 
price  agreed  upon  for  resale  of  the 
securities  to  the  counterparty,  if  the 
former  exceeds  the  latter. 

(e)  Deposit  of  firm-owned  securities 
into  segregation.  A  futiues  commission 
merchant  shall  not  be  prohibited  from 
directly  depositing  unencumbered 
securities  of  the  type  specified  in  this 
section,  which  it  owns  for  its  own 
account,  into  a  segregated  safekeeping 
account  or  from  transferring  any  such 
secmities  from  a  segregated  accoimt  to 
its  own  account,  up  to  the  extent  of  its 
residual  financial  interest  in  customers' 
segregated  funds;  provided,  however, 
that  such  investments,  transfers  of 
secmities,  and  disposition  of  proceeds 
from  the  sale  or  matmity  of  such 
securities  are  recorded  in  the  record  of 
investments  required  to  be  maintained 
by  §  1.27.  All  such  seciirities  may  be 
segregated  in  safekeeping  only  with  a 
bank,  trust  company,  clearing 
organization,  or  other  registered  futures 
conmiission  merchant.  Furthermore,  for 
purposes  of  §§  1.25,  1.26,  1.27,  1.28  and 
1.29,  investments  permitted  by  §  1.25 
that  are  owned  by  the  futures 
commission  merchant  and  deposited 
into  such  a  segregated  account  shall  be 
considered  customer  funds  until  such 


investments  are  withdrawn  from 
segregation. 

7.  Section  1.26  is  revised  to  read  as 
follows: 

§  1 .26    Deposit  of  instruments  purchased 
with  customer  funds. 

(a)  Each  futures  commission  merchant 
who  invests  customer  funds  in 
instruments  described  in  §  1.25  shall 
separately  account  for  such  instruments 
and  segregate  such  instruments  as 
belonging  to  such  commodity  or  option 
customers.  Such  instruments,  when 
deposited  with  a  bank,  trust  company, 
clearing  organization  or  another  futures 
commission  merchant,  shall  be 
deposited  under  an  account  name 
which  clearly  shows  that  they  belong  to 
commodity  or  option  customers  and  are 
segregated  as  required  by  the  Act  and 
this  part.  Each  futures  commission 
merchant  upon  opening  such  an 
account  shall  obtain  and  retain  in  its 
files  an  acknowledgment  from  such 
bank,  trust  company,  clearing 
organization  or  other  futures 
commission  merchant  that  it  was 
informed  that  the  instruments  belong  to 
commodity  or  option  customers  and  are 
being  held  in  accordance  with  the 
provisions  of  the  Act  and  this  part. 
Provided,  however,  that  an 
acknowledgment  need  not  be  obtained 
from  a  clearing  organization  that  has 
adopted  and  submitted  to  the 
Commission  rules  that  provide  for  the 
segregation  as  customer  funds,  in 
accordance  with  all  relevant  provisions 
of  the  Act  and  the  rules  and  orders 
promulgated  thereunder,  of  all  funds 
held  on  behalf  of  customers  and  all 
instruments  pm-chased  with  customer 
funds.  Such  acknowledgment  shall  be 
retained  in  accordance  with  §  1.31.  Such 
bank,  trust  company,  clearing 
organization  or  other  futures 
commission  merchant  shall  allow 
inspection  of  such  obligations  at  any 
reasonable  time  by  representatives  of 
the  Commission. 

(b)  Each  clearing  organization  which 
invests  money  belonging  or  accruing  to 
commodity  or  option  customers  of  its 
clearing  members  in  instruments 
described  in  §  1.25  shall  separately 
account  for  such  instruments  and 
segregate  such  instrmnents  as  belonging 
to  sudi  commodity  or  option  customers. 
Such  instnmients,  when  deposited  with 
a  bank  or  trust  company,  shall  be 
deposited  imder  an  account  name 
which  will  clearly  show  that  they 
belong  to  commodity  or  option 
customers  and  are  segregated  as 
required  by  the  Act  and  this  part.  Each 
clearing  organization  upon  opening 
such  an  account  shall  obtain  and  retain 
in  its  files  a  written  acknowledgment 


from  such  bank  or  trust  company  that  it 
was  informed  that  the  instruments 
belong  to  commodity  or  option 
customers  of  clearing  members  and  are 
being  held  in  accordance  with  the 
provisions  of  the  Act  and  this  part.  Such 
acknowledgment  shall  be  retained  in 
accordance  with  §  1.31.  Such  bank  or 
trust  company  shall  allow  inspection  of 
such  instrmnents  at  any  reasonable  time 
by  representatives  of  the  Commission. 

§1.27    [Amended] 

8.  Section  1.27  is  amended  by: 

a.  Revising  the  word  "obligations"  to 
read  "instruments"  each  time  it  appears; 
and 

b.  Adding  the  phrase  "or  ISIN" 
following  the  word  "CUSIP"  each  time 
it  appears. 

§§1-28  and  1.29    [Amended] 

9.  Sections  1.28  and  1.29  are  amended 
by  revising  the  word  "obligations"  to 
read  "instrmnents"  each  time  it  appears. 

10.  Section  1.33  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  1 .33    Monthly  and  confirmation 
statements. 

***** 

(g)  Electronic  transmission  of 
statements.  (1)  The  statements  required 
by  this  section,  and  by  §  1.46,  may  be 
furnished  to  any  customer  by  means  of 
electronic  media  if  the  customer  so 
requests,  Provided,  however,  that  a 
futures  commission  merchant  must, 
prior  to  the  transmission  of  any 
statement  by  means  of  electronic  media, 
disclose  the  electronic  medium  or 
source  through  which  statements  will  be 
delivered,  the  dmation,  whether 
indefinite  or  not,  of  the  period  during 
which  consent  will  be  effective,  any 
charges  for  such  service,  the  information 
that  will  be  delivered  by  such  means, 
and  that  consent  to  electronic  delivery 
may  be  revoked  at  any  time. 

(2)  In  the  case  of  a  customer  who  does 
not  qualify  as  an  "institutional 
customer"  as  defined  in  §  1.3(g),  a 
futures  commission  merchant  must 
obtain  the  customer's  signed  consent 
acknowledging  disclosm-e  of  the 
information  set  forth  in  paragraph  (g)(1) 
of  this  section  prior  to  the  transmission 
of  any  statement  by  means  of  electronic 
media. 

(3)  Any  statement  required  to  be 
furnished  to  a  person  other  than  a 
customer  in  accordance  with  paragraph 
(d)  of  this  section  may  be  furnished  by 
electronic  media. 

(4)  A  futures  commission  merchant 
who  furnishes  statements  to  any 
customer  by  means  of  electronic  media 
must  retain  a  daily  confirmation 


statement  for  such  customer  as  of  the 
end  of  the  trading  session,  reflecting  all 
transactions  made  during  that  session 
for  the  customer,  in  accordance  with 
§1.31. 
***** 

11.  Section  1.46  is  amended  as 
follows: 

a.  By  revising  paragraph  (a), 
introductory  text, 

b.  By  removing  and  reserving 
paragraphs  (d)(4)  through  (d)(7), 

c.  By  removing  paragraph  (d)(9)  and 

d.  By  revising  paragraph  (e)  to  read  as 
follows: 

§  1 .46    Application  and  closing  out  of 
offsetting  long  and  short  positions. 

(a)  Application  of  purchases  and 
sales.  Except  with  respect  to  purchases 
or  sales  which  are  for  omnibus 
accounts,  or  where  the  customer  has 
instructed  otherwise,  any  futures 
commission  merchant  who,  on  or 
subject  to  the  rules  of  a  contract  market, 
recognized  futmes  exchange  or 
derivatives  transaction  facility: 
***** 

(e)  The  statements  required  by 
paragraph  (a)  of  this  section  may  be 
furnished  to  the  customer  or  the  person 
described  in  §  1.33(d)  by  means  of 
electronic  transmission,  in  accordance 
with  §  1.33(g). 
***** 

12.  Section  1.52  is  amended  by 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§  1 .52    Self-regulatory  organization 
adoption  and  surveillance  of  minimum 
financial  requirements. 

*         *         *         «         * 

(m)  Nothing  in  this  section  shall 
apply  to  the  activities  of  a  derivatives 
transaction  facility  or  the  minimum 
adjusted  net  capital  requirements  it  may 
require  of  persons  operating  thereon 
pmsuant  to  §  1.17(a)(2)(iii). 
***** 

13.  Section  1.55  is  amended  by 
revising  paragraphs  (d)  and  (f)  to  read  as 
follows: 

§  1 .55     Distribution  of  "Risl(  Disclosure 
Statement"  by  futures  commission 
merchants  and  introducing  brokers. 

***** 

(d)  Any  futiu'es  commission 
merchant,  or  in  the  case  of  an 
introduced  accoimt  any  introducing 
broker,  may  open  a  commodity  futures 
account  for  a  customer  without 
obtaining  the  separate  acknowledgments 
of  disclosure  and  elections  required  by 
this  section  and  by  §  1.33(g),  and  by 
§§  33.7,  155.3(b)(2),  and  190.06  of  this 
chapter,  provided  that: 


(1)  Prior  to  the  opening  of  such 
account,  the  futures  commission 
merchant  or  introducing  broker  obtains 
an  acknowledgment  from  the  customer, 
which  may  consist  of  a  single  signature 
at  theend  of  the  futures  commission 
merchant's  or  introducing  broker's 
customer  account  agreement,  or  on  a 
separate  page,  of  the  disclosure 
statements  and  elections  specified  in 
this  section  and  §  1.33(g),  and  in  §§  33.7, 
155.3(b)(2),  and  190.06  of  this  chapter, 
and  which  may  include  authorization 
for  this  transfer  of  funds  from  a 
segregated  customer  account  to  another 
account  of  such  customer,  as  listed 
directly  above  the  signature  line, 
provided  the  customer  has 
acknowledged  by  check  or  other 
indication  next  to  a  description  of  each 
specified  disclosure  statement  or 
election  that  the  customer  has  received 
and  understood  such  disclosure 
statement  or  made  such  election; 

(2)  The  acknowledgment  referred  to  in 
paragraph  (d)(1)  of  this  section  must  be 
accompanied  by  and  executed 
contemporaneously  with  deUvery  of  the 
disclosures  and  elective  provisions 
required  by  this  section  and  §  1.33(g), 
and  by  §§  33.7, 155.3(b)(2),  and  190.06 
of  this  chapter. 

*        *        *        •        • 

(f)  A  futures  commission  merchant  or, 
in  the  case  of  an  introduced  account  an 
introducing  broker,  may  open  a 
commodity  futures  account  for  an 
institutional  customer  without 
furnishing  such  institutional  customer 
the  disclosure  statements  or  obtaining 
the  acknowledgements  required  under 
paragraph  (a)  of  this  section,  §§  1.33(g) 
and  1.65(a)(3),  and  §§  30.6(a),  33.7(a), 
155.3(b)(2),  and  190.10(c)  of  this 
chapter. 


PART  3— REGISTRATION 

14.  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  522,  522b:  7  U.S.C.  la. 
2.  4,  4a,  6,  6a.  6b.  6c,  6d.  6e.  6f.  6g.  6h,  6i, 
6k,  6ni.  6n.  6o,  6p.  8.  9,  9a,  12,  12a.  13b,  13c. 
168.18,19.21.23. 

15.  Section  3.1  is  amended  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 

§3.1     Definitions. 

(a)  *   *   * 

(1)  If  the  entity  is  organized  as  a  sole 
proprietorship,  the  proprietor;  if  a 
partnership,  any  general  partner;  if  a 
corporation,  any  director,  the  president, 
chief  executive  officer,  chief  operating 
officer,  chief  financial  officer,  ^nd  any 
person  in  charge  of  a  principal  business 
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unit,  division  or  function  subject  to 
regxilation  by  the  Commission;  if  a 
limited  hability  company  or  limited 
liability  partnership,  any  director,  the 
president,  chief  executive  officer,  chief 
operating  officer,  chief  financial  officer, 
the  manager,  managing  member  or  those 
members  vested  with  the  management 
authority  for  the  entity,  and  any  person 
in  charge  of  a  principal  business  unit, 
division  or  function  subject  to 
regulation  by  the  Commission;  and,  in 
addition,  any  person  occupying  a 
similar  status  or  performing  similar 
functions,  having  the  power,  directly  or 
indirectly,  through  agreement  or 
otherwise,  to  exercise  a  controlling 
influence  over  the  entity's  activities  that 
are  subject  to  regulation  by  the 
Commission; 

(2)(i)  Any  individual  who  directly  or 
indirectly,  through  agreement,  holding 
company,  nominee,  trust  or  otherwise, 
is  the  owner  of  ten  percent  or  more  of 
the  outstanding  shares  of  any  class  of 
stock,  is  entitled  to  vote  or  has  the 
power  to  sell  or  direct  the  sale  of  ten 
percent  or  more  of  any  class  of  voting 
securities,  or  is  entitled  to  receive  ten 
percent  or  more  of  the  profits;  or 

(ii)  Any  pierson  other  than  an 
individual  that  is  the  direct  owner  of  ten 
percent  or  more  of  any  class  of 
seciirities;  or 
***** 

16.  Section  3.10  is  amended  by 
revising  paragraph  (a)(l)(i).  by 
redesignating  paragraph  (a)(2)(i)  as 
paragraph  (a)(2),  by  removing  paragraph 
(a)(2)(ii),  and  by  revising  paragraph  (d) 
to  read  as  follows: 

§  3. 1 0    Registration  of  futures  commission 
merchants,  introducing  brokers,  comnKxiity 
trading  advisors,  commodity  pooi  operators 
and  leverage  transaction  merchants. 

(a)  Application  for  registration. 
(l)(i)(A)  Except  as  provided  in 
paragraph  (a)(l)(i)(B)  of  this  section, 
application  for  registration  as  a  futures 
commission  merchant,  introducing 
broker,  conunodity  trading  advisor, 
commodity  pool  operator  or  leverage 
transaction  merchant  must  be  on  Form 
7-R,  completed  and  filed  with  the 
National  Futures  Association  in 
accordance  with  the  instructions 
thereto. 

(B)  An  applicant  for  registration  as  a 
futvires  commission  merchant  or 
introducing  broker  that  will  conduct 
transactions  on  or  subject  to  the  rules  of 
a  contract  market,  recognized  futures 
exchange  or  derivatives  transaction 
facility  for  institutional  customers,  and 
which  is  registered  with  the  Securities 
and  Exchange  Conunission  as  a 
securities  broker  or  dealer,  or  is  a  bank 
or  any  other  financial  depository 


institution  subject  to  regulation  by  the 
United  States,  may  apply  for  registration 
by  fibng  with  the  National  Futures 
Association  notice  of  its  intention  to 
undertake  transactions  on  or  subject  to 
the  rules  of  a  contract  market, 
recognized  futures  exchange,  or 
derivatives  transaction  facility  for 
institutional  customers,  together  with  a 
certification  of  registration  and  good 
standing  with  the  appropriate  authority 
or  of  authorization  to  engage  in  such 
transactions  by  said  authority. 
***** 

(d)  Annual  filing.  Any  i>erson 
registered  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator  or  leverage  transaction 
merchant  in  accordance  with  paragraph 
{a)(l)(i)(A)  of  this  section  must  file  with 
the  National  Futures  Association  a  Form 
7-R,  completed  in  accordance  with  the 
instructions  thereto,  annually  on  a  date 
specified  by  the  National  Futiu^s 
Association.  The  failiue  to  file  the  Form 
7-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at  least 
thirty  days  written  notice,  and  following 
such  action,  if  any,  deemed  to  be 
necessary  by  the  Commission  or  the 
National  Futiires  Association,  the 
National  Fut\ires  Association  may  grant 
the  request  for  withdrawal  from 
registration. 
***** 

17.  Section  3.21  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

§  3.21     Exemption  from  fingerprinting 
requirement  in  certain  cases. 

***** 

(c)  Outside  directors.  Any  futures 
commission  merchant,  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator  or  leverage 
transaction  merchant  that  has  a 
principal  who  is  a  director  but  is  not 
also  an  officer  or  employee  of  the  firm 
may,  in  lieu  of  submitting  a  fingerprint 
card  in  accordance  with  the  provisions 
of  §§  3.1tKa)(2){i)  and  3.31(a)(2),  file  a 
"Notice  Pursuant  to  Rule  3.21(c)"  with 
the  National  Futiues  Association.  Such 
notice  shall  state,  if  true,  that  such 
outside  director: 
***** 

18.  Section  3.31  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1),  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§3.31     Deficiencies,  inaccuracies,  and 
changes,  to  be  reported. 

(a)*   *   * 
(D*  *  * 


(2)  Where  the  deficiency  or 
inaccuracy  is  created  by  the  addition  of 
a  new  principal  not  listed  on  the 
registrant's  application  for  registration 
(or  amendment  of  such  application  prior 
to  the  granting  of  registration),  each 
Form  3-R  filed  in  accordance  with  the 
requirements  of  paragraph  (a)(1)  of  this 
section  must  be  accompanied  by  a  Form 
8-R,  completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  is  a  principal 
of  the  registrant  and  who  was  not  listed 
on  the  registrant's  initial  application  for 
registration  or  any  amendment  thereto. 
The  Form  ft-R  for  each  such  principal 
must  be  accompanied  by  the 
fingerprints  of  that  principal  on  a 
fingerprint  card  provided  by  the 
National  Futiu-es  Association  for  that 
piupose,  imless  such  principal  is  a 
dirrctor  who  qualifies  for  the  exemption 
from  the  fingerprint  requirement 
pursuant  to  §  3.21(c).  The  provisions  of 
this  paragraph  do  not  apply  to  any 
principal  who  has  a  ciurent  Form  8-R 
on  file  with  the  Commission  or  the 
National  Futures  Association. 


§3.32    [Rentoved] 

19.  Section  3.32  is  removed. 

§3.34    [Removed] 

20.  Section  3.34  is  removed. 

21.  Appendix  A  to  Part  3  is  amended 
by  adding  to  the  end  thereto  the 
following: 

Appendix  A  to  Part  3 — Interpretive 
Statement  with  Respect  to  Section 
8A(2)(C)  and  (E)  and  Section  8A(3)(J) 
and  (M)  of  the  Commodity  Exchange 
Act 
***** 

The  Conunission  has  further  addressed 
"other  good  cause"  under  Section  8a(3)(M)  of 
the  Act  in  issuing  guidance  letters  on 
assessing  the  fitness  of  floor  brokers,  floor 
traders  or  applicants  in  either  category: 

[First  guidance  letter] 
December  4,  1997. 
Robert  K.  Wilmouth. 

President,  National  Futures  Association,  200 
West  Madison  Street.  Chicago,  IL. 
Re:     Adverse  Registration  Actions  with 
Respect  to  Floor  Brokers,  Floor  Traders 
and  Applicants  for  Registration  in  Either 
Category 
Dear  Mr.  Wilmouth: 

As  you  know,  the  Commission  on  )une  26, 
1997,  approved  for  publication  in  the  Federal 
Register  a  Notice  and  Order  concerning 
adverse  registration  actions  by  the  National 
Futures  Association  ("NFA")  with  respect  to 
registered  floor  brokers  ("FBs  "}.  registered 
floor  traders  ("FTs")  and  applicants  for 
registration  in  either  category.  62  Fed.  Reg. 
36050  (July  3. 1997).  The  Notice  and  Order 
authorized  NFA  to  grant  or  to  maintain, 


either  with  or  without  conditions  or 
restrictions.  FB  or  FT  registration  where  NFA 
previously  would  have  forwarded  the  case  to 
the  Commission  for  review  of  disciplinary 
history.  The  Commission  has  worked  with  its 
staff  to  determine  which  of  the  pending 
matters  could  efficiently  be  returned  to  NFA 
for  handling,  and  such  matters  have  been 
forwarded  to  NFA.  The  Commission  will 
continue  to  accept  or  to  act  upon  requests  for 
exemption,  and  the  Commission  staff  will 
consider  requests  for  "no-action"  opinions 
with  respect  to  applicable  registration 
requirements. 

By  this  correspondence,  the  Commission  is 
issuing  guidance  that  provides  NFA  further 
direction  on  how  it  expects  NFA  to  exercise 
its  delegated  power,  based  upon  the 
experience  of  the  Cpmmission  and  the  staff 
with  the  registration  review  process  during 
the  past  three  years.  This  guidance  will  help 
ensure  that  NFA  exercises  its  delegated 
power  in  a  manner  consistent  with 
Conunission  precedent. 

In  exercising  its  delegated  authority.  NFA, 
of  course,  needs  to  apply  all  of  the  provisions 
of  Sections  8a(2)  and  (3)  of  the  Commodity 
Exchange  Act  ("Act").'  In  that  regard,  NFA 
should  consider  the  matters  in  which  the 
Commission  has  taken  action  in  the  past  and 
endeavor  to  seek  similar  registration 
restrictions,  conditions,  susptensions,  denials, 
or  revocations  under  similar  circumstances. 

One  of  the  areas  in  which  NFA  appears  to 
have  had  the  most  uncertainty  is  with  regard 
to  previous  self-regulatory  organization 
("SRO")  disciplinary  actions.  Commission 
Rule  1.63^  provides  clear  guidelines  for 
determining  whether  a  person's  history  of 
"disciplinary  offenses"  should  preclude 
service  on  SRO  governing  boards  or 
committees.'  In  determining  whether  to  grant 
or  to  maintain,  either  with  or  without 


'  7  U.S.C.  12a(2)  and  (3)  (1994).  The  letter  is 
intended  to  supplement,  not  to  supersede,  other 
guidance  provided  in  the  past  to  NFA.  In  this 
regard,  the  tvfFA  should  continue  to  follow  other 
guidance  provided  by  the  Commission  or  its  staff. 

^  Commission  rules  referred  to  herein  are  found 
al  17CFRCh.  I. 

'  Rule  1.63(c)  provides  that  a  person  is  ineligible 
from  serving  on  an  SRO's  disciplinary  conunittees, 
arbitration  panels,  oversight  panels  or  governing 
board  if,  as  provided  in  Rule  1.63(b).  the  person, 
inter  alia:  (1)  within  the  past  three  years  has  been 
found  by  a  final  decision  of  an  SRO.  an 
administrative  law  judge,  a  court  of  competent 
jurisdiction  or  the  Commission  to  have  committed 
a  disciplinary  offense;  or  (2)  within  the  past  three 
years  has  entered  into  a  settlement  agreement  in 
which  any  of  the  findings  or.  in  the  absence  of  such 
findings,  any  of  the  acts  charged  included  a 
disciplinary  offense. 

Rule  1.63(a)(6)  provides  that  a  "disciplinary 
offense"  includes:  (i)  any  violation  of  the  rules  of 
an  SRO  except  those  rules  related  to  (A)  decorum 
or  attire,  (B)  financial  requirements,  or  (C)  reporting 
or  record-keeping  unless  resulting  in  fines 
aggregating  more  than  $5,000  within  any  calendar 
year:  (ii)  any  rule  violation  described  in 
subparagraphs  (A)  through  (C)  above  that  involves 
fraud,  deceit  or  conversion  or  results  in  a 
suspension  or  expulsion:  (iii)  any  violation  of  the 
Act  or  the  regulations  promulgated  thereunder;  or 
(iv)  any  failure  to  exercise  supervisory 
responsibility  with  respect  to  an  act  described  in 
paragraphs  (i)  through  (iii)  above  when  such  failure 
is  itself  a  violation  of  either  the  rules  of  an  SRO, 
the  Act  or  the  regulations  promulgated  thereimder. 


conditions  or  restrictions.  FB  or  FT 
registration.  NFA  should,  as  an  initial  matter, 
apply  the  Rule  1.63(a)(6)  criteria  to  those 
registered  FBs,  registered  FTs  and  applicants 
for  registration  in  either  category.  However. 
NFA  should  be  acting  based  upon  any  such 
offenses  that  occurred  within  the  previous 
five  years,  rather  than  the  three  years 
provided  for  in  Rule  1.63(c).  NFA  should 
consider  disciplinary  actions  taken  by  an 
SRO  as  that  term  is  defined  in  Section 
3(a)(26)  of  the  Sectirities  Exchange  Act  of 
1934  no  differently  from  disciplinary  actions 
taken  by  an  SRO  in  the  futures  industry  as 
defined  in  Rule  1.3(ee).<  Application  of  the 
Rule  1.63  criteria,  as  modified,  to  these 
matters  will  aid  NFA  in  making  registration 
determinations  that  are  reasonably  consonant 
with  Commission  views.*  NFA  should  focus 
on  the  nature  of  the  underlying  conduct 
rather  than  the  sanction  imposed  by  an  SRO. 
Thus,  if  a  disciplinary  action  would  not  come 
within  the  coverage  of  Rule  1.63  but  for  the 
imposition  of  a  short  suspension  of  trading 
privileges  (such  as  for  a  matter  involving 
fighting,  use  of  profane  language  or  minor 
recordkeeping  violations),  NFA  could 
exertnse  discretion,  as  has  the  Commission, 
not  to  institute  a  statutory  disqualification 
case.  On  the  other  hand,  conduct  that  falls 
clearly  within  the  terms  of  Rule  1 .63.  such 
as  violations  of  rules  involving  potential 
harm  to  customers  of  the  exchange,  should 
not  be  exempt  from  review  simply  because 
the  exchange  imposed  a  relatively  minor 
sanction. 

The  Commission  has  treated  the 
registration  process  and  the  SRO  disciplinary 
process  as  separate  matters  involving 
separate  considerations.  The  fact  that  the 
Commission  has  not  pursued  its  own 
enfon»ment  case  in  a  particular  situation 
does  not  necessarily  mean  that  the 
Commission  considers  the  situation  to  be  a 
minor  matter  for  which  no  registration 
sanctions  are  appropriate.  Further,  the 
Commission  believes  that  it  and  NFA. 
entities  with  industry-wide  persp>«ctive  and 
responsibilities,  are  the  appropriate  bodies, 
rather  than  any  individual  exchange,  to 
decide  issues  relating  to  registration  status, 
which  can  affect  a  person's  ability  to  fimction 
in  the  industry  well  beyond  the  jurisdiction 
of  a  particular  exchange.  Thus.  NFA's  role  is 
in  no  way  related  to  review  of  exchange 
sanctions  for  particular  conduct,  but  rather  it 
is  the  entirely  separate  task  of  determining 


*Thus,  for  example,  a  disciplinary  action  taken 
by  the  Cbicago  Board  Options  Exchange  or  the 
National  Association  of  Securities  Dealers,  Inc. 
should  be  considered  in  a  manner  similar  to  a 
disciplinary  action  of  the  Chicago  Board  of  Trade 
or  NFA. 

5  In  reviewing  these  matters,  the  NFA  should  bear 
in  mind  recent  Conunission  precedent  which 
allows  for  reliance  on  settled  disciplinary 
proceedings  in  some  cirtnimstances.  See  In  (Ae 
Matter  of  Michael  /.  Qark,  ( 1 996-1 998  Transfer 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 27.032  (Apr. 
22, 1997)  ("other  good  cause"  under  Section 
8a(3)(M)  of  the  Act  exists  based  upon  a  pattern  of 
exchange  disciplinary  actions  resulting  in 
significant  sanctions  for  serious  rule  violations — 
whether  settlements  or  adjudications),  aff'd  sub 
nam.,  Clark  v.  Commodity  Futures  Trading 
Commission,  No.  97-4228  (2d  Cir.  June  4,  1999) 
(unpublished). 


whether  an  FB's  or  FT's  conduct  should 
imp)act  his  or  her  registration. 

NFA  also  should  look  to  Commission 
precedent  in  selecting  conditions  or 
restrictions  to  be  imftosed,  such  as  a  dual 
trading  ban  where  a  person  has  been 
involved  in  disciplinary  offenses  involving 
customer  abuse.  Where  conditions  or 
restrictions  are  imposed,  or  agreed  upon. 
NFA  also  should  follow  Commission 
precedent,  under  which  such  conditions  or 
restrictions  generally  have  been  imposed  for 
a  two-year  period. 

The  Commission  has  required  sponsorship 
for  conditioned  FBs  and  FTs  when  their 
disciplinary  offenses  have  involved 
noncompetitive  trading  and  fraud 
irrespective  of  the  level  of  sanctions  imposed 
by  an  SRO.  Indeed,  but  for  a  sponsorship 
requirement  there  would  be  no  one  routinely 
watching  and  responsible  for  the  activities  of 
these  registrants.  Absent  sptonsorship.  such 
FBs  and  FTs  would  only  bie  subject  to  routine 
Commission  and  exchange  surveillance.  The 
Commission's  rules  are  premised  upon  the 
judgment  that  requiring  FTs  and  FBs  to  have 
sponsors  to  enstu<e  their  compliance  with 
conditions  is  both  appropriate  and  useful. 
See  Rule  3.60(b)(2Ki). 

A  question  has  arisen  whether,  if  NFA  is 
required  to  prove  up  the  underlying  facts  of 
an  SRO  disciplinary  action,  the  exchanges 
can  provide  information  on  exchange 
disciplinary  proceedings  directly  to  NFA. 
Although  Section  8c(a)(2)  of  the  Act  states 
that  an  exchange  shall  not  disclose  the 
evidence  for  a  disciplinary  action  except  to 
the  person  disciplined  and  to  the 
Commission,  Section  8a(10]  of  the  Act  allows 
the  Commission  to  authorize  any  person  to 
perform  any  portion  of  the  registration 
functions  under  the  Act.  notwithstanding  any 
other  provision  of  law.  The  effective 
discharge  of  the  delegated  registration 
fimction  requires  NFA  to  have  access  to  the 
exchange  evidence.  Thus,  the  Commission 
believes  that  Section  8a(10]  may  reasonably 
be  interpreted  to  allow  the  disclosure  of 
information  from  exchange  disciplinary 
proceedings  directly  to  NFA  despite  tlie 
provisions  of  Section  8c(a)(2). 

Nothing  in  the  Notice  and  Order  affects  the 
Commission's  authority  to  review  the 
granting  of  a  registration  application  by  NFA 
in  the  performance  of  Commission 
registration  functions,  including  review  of 
the  sufficiency  of  conditions  or  restrictions 
imposed  by  WA,  to  review  the 
determination  by  NFA  not  to  take  action  to 
affect  an  existing  registration,  or  to  take  its 
own  action  to  address  a  statutory 
disqualification.  Moreover,  the  Commission 
Order  contemplates  that  to  allow  for 
appropriate  Commission  oversight  of  NFA's 
exercise  of  this  delegated  authority.  NFA  will 
provide  for  the  Commission's  review 
quarterly  schedules  of  all  applicants  cleared 
for  registration  and  all  registrants  whose 
registrations  are  maintained  without  adverse 
action  by  NFA's  Registration,  Compliance, 
Legal  Committee  despite  potential  statutory 
disqualifications. 

The  Commission  will  continue  to  monitor 
NFA  activities  through  periodic  rule 
enforcement  reviews,  and  NFA  remains 
subject  to  the  present  requirement  that  it 
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monitor  compliance  with  the  conditions  and 
restrictions  imposed  on  conditioned  and 
restricted  registrants. 

Sincerely, 
Jean  A.  Webb. 
Secretary  of  the  Commission. 

[Second  guidance  letter] 

April  13,  2000. 

Robert  K.  Wihnouth, 

President,  National  Futures  Association,  200 
West  Madison  Street,  Chicago,  H. 

Re:  Use  of  Exchange  Disciplinary  Actions 
as  "Other  Good  Cause"  to  Affect  Floor 
Broker/Floor  Trader  Registration 

Dear  Mr.  Wilmouth; 
I.  Introduction  and  Background 

In  July  1997,  the  Commission  issued  a 
Notice  and  Order  authorizing  the  National 
Futures  Association  ("NFA")  to  grant  or  to 
maintain,  either  with  or  without  conditions 
or  restrictions,  floor  broker  ("FB")  or  floor 
trader  ("FT")  registration  where  NFA 
previously  would  have  forwarded  the  case  to 
the  Commission  for  review  of  disciplinary 
history.'  By  letter  dated  December  4, 1997 
("Guidance  Letter"),  the  Commission 
provided  further  direction  on  how  the 
Commission  expected  NFA  to  exercise  its 
delegated  power  and  to  ensure  that  NFA 
exercised  its  delegated  power  in  a  manner 
consistent  with  Commission  precedent. 

The  Conunission  has  determined  to  revise 
the  Guidance  Letter.  Specifically,  the 
Commission  is  revising  the  portion  of  the 
Guidance  Letter  that  addresses  the  use  of 
exchange  disciplinary  actions  as  "other  good 
cause"  to  affect  FB  and  FT  registrations.  The 
Commission  has  made  this  determination 
following  its  own  reconsideration  of  the  issue 
and  at  the  urging  of  industry  members.^ 

The  Guidance  Letter  pointed  out  that,  in 
exercising  its  delegated  authority,  NFA  must 
apply  all  of  the  provisions  of  Sections  8a(2) 
and  (3)  of  the  Commodity  Exchange  Act 
("Act").3  In  particular.  Section  8a(3)(M)  of 
the  Act  authorizes  the  Conunission  to  refuse 
to  register  or  to  register  conditionally  any 
person  if  it  is  found,  after  opportunity  for 
hearing,  that  there  is  other  good  cause  for 
statutory  disqualification  from  registration 
beyond  the  specifically  listed  grounds  in 
Sections  8a(2)  and  8a(3)  of  the  Act.  The 
Commission  held  in  In  the  Matter  of  Clark 
that  statutory  disqualification  under  the 


'  Registration  Actions  by  National  Futures 
Association  With  Respect  to  Floor  Brokers,  Floor 
Traders  and  Applicants  for  Registration  in  Either 
Category.  62  FR  36050  (July  3,  1997). 

2  See  letters  submitted  by  James  Bowe,  former 
president  of  the  New  York  Board  of  Trade 
("NYBOT  ■),  dated  October  13, 1999,  Christopher 
Bowen,  general  counsel  of  the  New  York  Mercantile 
Exchange  ("NYMEX '),  dated  October  18,  1999,  and 
the  Joint  Compliance  Committee  ("JCC"),  dated 
February  2.  2000.  The  JCC  consists  of  senior 
compliance  officials  from  all  domestic  futures 
exchanges  and  the  NFA  [i.e.,  the  domestic  self- 
regulatory  organizations  ("SROs")).  In  addition, 
staff  from  the  Contract  Markets  Section  of  the 
Commission's  Division  of  Trading  and  Markets 
attend  the  |CC  meetings  as  observers.  The  JCC  was 
established  to  aid  in  the  development  of  improved 
compliance  systems  through  joint  efforts  and 
information-sharing  among  the  SROs.  Commission 
staff  have  also  discussed  this  issue  with  SRO  staff. 

3  7  U.S.C.  12a(2)  and  (3)  (1994). 


"other  good  cause"  provision  of  Section 
8a(3)(M)  may  arise  on  the  basis  of,  among 
other  things,  a  pattern  of  exchange 
disciplinary  actions  alleging  serious  rule 
violations  that  result  in  significant  sanctions, 
and  that  it  is  immaterial  whether  the 
sanctions  imposed  resulted  from  a  fully- 
adjudicated  disciplinary  action  or  an  action 
that  was  taken  following  a  settlement.* 

The  Guidance  Letter  recommended  the 
application  of  the  provisions  of  Commission 
Rule  1.63  *  as  criteria  to  aid  in  assessing  the 
impact  of  an  FB  or  FT  applicant's  or 
registrant's  previous  disciplinary  history  on 
the  person's  fitness  to  be  registered,  with  the 
exception  that  NFA  should  be  acting  based 
on  disciplinary  history  from  the  previous  five 
years,  rather  than  the  three  years  provided  for 
in  Rule  1.63.^  The  Guidance  Letter  also  noted 
that  NFA  should  consider  disciplinary 
actions  taken  not  only  by  futures  industry 
SROs  but  also  those  taken  by  SROs  as 
defined  in  Section  3(a)(26)  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act"), 
including  settled  disciplinary  actions. 

II.  Revised  Guidance 

As  stated  above,  the  Commission  has 
determined  to  revise  the  Guidance  Letter. 
From  this  point  forward,  NFA  should  cease 
using  Rule  1.63  as  the  basis  to  evaluate  the 
impact  of  an  FB  or  FT  applicant's  or 
registrant's  disciplinary  history  on  his  or  her 
fitness  to  be  registered.  Instead,  as  Clark 
stated,  when  reviewing  disciplinary  history 
to  assess  the  fitness  to  be  registered  of  an  FB, 
FT,  or  applicant  in  either  category,  a  pattern 
of  exchange  disciplinary  actions  alleging 
serious  rule  violations  that  result  in 
significant  sanctions  will  trigger  the  "other 
good  cause"  provision  of  Section  8a(3)(M). 
The  "pattern"  should  consist  of  at  least  two 
final  exchange  disciplinary  actions,  whether 
settled  or  adjudicated. 

NFA  also  should  consider  initiating 
proceedings  to  affect  the  registration  of  the 
FB  or  FT,  even  if  there  is  only  a  single 


*  In  the  Matter  of  Clark.  (1996-1998  Transfer 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 27,032  (Apr. 
22,  1997),  affd  sub  nam.,  Clark  v.  Commodity 
Futures  Trading  Commission,  No.  97-4228  (2d  Cit. 
June  4, 1999)  (unpublished). 

'Commission  rules  referred  to  in  this  letter  are 
foundat  17CFRCh.  1. 

'Rule  1.63  provides,  among  other  things,  that  a 
person  is  ineligible  from  serving  on  SRO 
disciplinary  committees,  arbitration  panels, 
oversight  panels  or  governing  boards  if  that  person, 
infer  aJia,  entered  into  a  settlement  agreement 
within  the  past  three  years  in  which  any  of  the 
findings  or,  in  the  absence  of  such  findings,  any  of 
the  acts  charged  included  a  disciplinary  offense. 

Rule  1.63(a)(6)  defines  a  "disciplinary  offense"  to 
include: 

(i)  any  violation  of  the  rules  of  an  SRO  except 
those  rules  related  to  (A)  decorum  or  attire,  (B) 
financial  requirements,  or  (C)  reporting  or  record- 
keeping unless  resulting  in  fines  aggregating  more 
than  $5,000  within  any  calendar  year:  (ii)  any  rule 
violation  described  in  subparagraphs  (A)  through 
(C)  above  that  involves  fraud,  deceit  or  conversion 
or  results  in  a  suspension  or  expulsion;  (iii)  any 
violation  of  the  Act  or  the  regulations  promulgated 
thereunder;  or  (iv)  any  failure  to  exercise 
supervisory  responsibility  with  respect  to  an  act 
described  in  paragraphs  (i)  through  (iii)  above  when 
such  failure  is  itself  a  violation  of  either  the  rules 
of  an  SRO,  the  Act  or  the  regulations  promulgated 
thereunder. 


exchange  action  against  the  FB  or  FT,  if  the 
exchange  action  was  based  on  allegations  of 
particularly  egregious  misconduct  or 
involved  numerous  instances  of  misconduct 
occurring  over  a  long  period  of  time.  If, 
however,  a  proceeding  is  initiated  based  on 
a  single  exchange  action  that  was  disposed  of 
by  settlement,  NFA  may  have  to  prove  up  the 
underlying  misconduct.  Furthermore, 
traditional  principles  of  collateral  estoppel 
apply  to  adjudicated  actions,  whether  they 
are  being  considered  individually  or  as  part 
of  a  pattern.' 

As  provided  by  the  Guidance  Letter, 
"exchange  disciplinary  actions"  would 
continue  to  include  disciplinary  actions 
taken  by  both  futures  industry  SROs  and 
SROs  as  defined  in  Section  3(a)(26)  of  the 
1934  Exchange  Act.  Furthermore,  NFA 
should  review  an  applicant's  or  registrant's 
disciplinary  history  for  the  past  five  years." 
At  least  one  of  the  actions  forming  the 
pattern,  however,  must  have  become  final 
after  Clark  was  decided  by  the  Commission 
on  April  22, 1997.  Finally,  "serious  rule 
violations"  consist  of,  or  are  substantially 
related  to,  charges  of  fraud,  customer  abuse, 
other  illicit  trading  practices,  or  the 
obstruction  of  an  exchange  investigation. 

Congress,  the  courts  and  the  Commission 
have  indicated  the  importance  of  considering 
an  applicant's  history  of  exchange 
disciplinary  actions  in  assessing  that  person's 
fitness  to  register.^  Furthermore,  NFA's 
review  of  exchange  disciplinary  actions 
within  the  context  of  the  registration  process 
should  not  simply  mirror  the  disciplinary 
actions  undertaken  by  the  exchanges.  The 
two  processes  are  separate  matters  that 
involve  separate  considerations.  As  part  of 
their  ongoing  self-regulatory  obligations, 
exchanges  must  take  disciplinary  action '° 
and  such  disciplinary  matters  necessarily 
focus  on  the  specific  misconduct  that  forms 
the  allegation.  In  a  statutory  disqualification 
action,  however,  NFA  must  determine 
whether  the  disciplinary  history  of  an  FB,  FT 
or  applicant  over  the  preceding  five  years 
should  impact  his  or  her  registration. 
Additionally,  NFA  possesses  industry-wide 
perspective  and  responsibilities.  As  such, 
NFA,  rather  than  an  individual  exchange, 
should  decide  registration  status  issues,  since 
those  issues  affect  an  individual's  status 


'  C/arJc  at  44,929. 

•The  Commission  generally  looked  at  a  five-year 
period  of  disciplinary  history.  On  occasion, 
however,  the  Commission  examined  a  longer  period 
of  an  applicant's  or  registrant's  disciplinary  history. 
For  example,  the  Commission  revoked  the 
registration  of  one  FB  on  the  basis  of  exchange 
disciplinary  cases  that  extended  back  six  years,  see 
Qark.  2  Comm.  Fut.  L  Rep.  (CCH)  1 27.032,  and 
denied  an  application  for  registration  as  an  FT  on 
the  basis  of  exchange  disciplinary  cases  that 
extended  back  seven  years,  see  In  the  Matter  of 
Castellano.  (1987-1990  Transfer  Binder)  Comm. 
Fut.  L.  Rep.  (CCH)  1  24,360  (Nov.  23,  1988), 
summarily  affd  (May  29. 1990),  reh.  denied  [1990- 
1992  Transfer  Binder)  Comm.  Fut.  L.  Rep,  1 24,870 
(June  26, 1990),  affd  sub  nom.  Castellano  v.  CFTC. 
Docket  No.  90-2298  (7th  Cir.  Nov.  20, 1991). 

'Letter  dated  July  14,  1995,  from  Mary  L. 
Schapiro  to  R.  Patrick  Thompson,  President,  New 
York  Mercantile  Exchange  (unpublished).  See  also 
Castellano,  supra  note  8. 

>o  See  Rule  1.51(a)(7). 


within  the  industry  as  a  whole,  well  beyond 
the  jurisdiction  of  a  particular  exchange. 

The  Commission  also  wants  to  clarify  to 
the  fullest  extent  possible  that  its  power  to 
delegate  the  authority  to  deny  or  condition 
the  registration  of  an  FB,  FT,  or  an  applicant 
for  registration  in  either  category  permits 
exchanges  to  disclose  to  NFA  all  evidence 
imderlying  exchange  disciplinary  actions, 
notwithstanding  the  language  of  Section 
Bc(a)(2)  of  the  Act."  The  Commission's 
power  to  delegate  stems  from  Section  8a(10) 
of  the  Act,  which  permits  delegation  of 
registration  functions,  including  statutory 
disqualification  actions,  to  any  person  in 
accordance  with  rules  adopted  by  such 
person  and  submitted  to  the  Commission  for 
approval  or  for  review  under  Section  17(j)  of 
the  Act,  "notwithstanding  any  other 
provision  of  law."  Certainly,  Section  8c(a)(2) 
qualifies  as  "any  other  provision  of  law." 
Furthermore,  the  effective  discharge  of  the 
delegated  function  requires  NFA  to  have 
access  to  the  exchange  evidence.  Thus,  the 
exercise  of  the  delegated  authority  pursuant 
to  Section  8a(10)  permits  the  exchanges  to 
disclose  all  evidence  underlying  disciplinary 
actions  to  NFA.  12 

This  letter  supersedes  the  Guidance  Letter 
to  the  extent  discussed  above.  In  all  other 
aspects,  the  Guidance  Letter  and  other 
guidance  provided  by  the  Commission  or  its 
staff  remain  in  effect.  Therefore,  NFA  should 
continue  to  follow  Commission  precedent 
when  selecting  conditions  or  restrictions  to 
be  imposed.  For  example,  NFA  should 
impose  a  dual  trading  ban  where  customer 
abuse  is  involved  and  any  conditions  or 
restrictions  imposed  should  be  for  a  two-year 
period.  Furthermore,  NFA  should  require 
sponsorship  for  conditioned  FBs  or  FTs 
when  their  disciplinary  offenses  involve 
noncompetitive  trading  and  fraud. 

Nothing  in  the  Notice  and  Order  or  this 
letter  affects  the  Conunission's  authority  to 
review  the  granting  of  a  registration 
application  by  NFA  in  the  performance  of 
Commission  registration  functions,  including 
review  of  the  sufficiency  of  conditions  or 
restrictions  imposed  by  NFA,  to  review  the 
determination  by  NFA  not  to  take  action  to 
affect  an  existing  registration,  or  to  take  its 
own  action  to  add^s  a  statutory 
disqualification.  Moreover,  the  Commission 
Order  contemplates  that  to  allow  for 
appropriate  Commission  oversight  of  NFA's 
exercise  of  this  delegated  authority,  NFA  will 
provide  for  the  Commission's  review 
quarterly  schedules  of  all  applicants  cleared 
for  registration  and  all  registrants  whose 
registrations  are  maintained  without  adverse 


"  Section  8c(a)(2)  states,  in  relevant  part,  that 
"[A)n  exchange  *   *   •  shall  not  disclose  the 
evidence  therefor,  except  to  the  person  who  is 
suspended,  expelled,  disciplined,  or  denied  access, 
and  to  the  Commission." 

'2  Of  course,  the  Commission  could  request 
records  ftxim  the  exchange  and  forward  them  to 
NFA.  The  Commission  believes  that  this  is  an 
unnecessary  administrative  process  and  that  NFA 
should  obtain  the  records  it  needs  to  carry  out  the 
delegated  function  of  conducting  disciplinary 
history  reviews  directly  from  the  exchanges.  In  this 
context  and  pursuant  to  Commission  orders 
authorizing  NFA  to  institute  adverse  registration 
actions,  NFA  should  be  viewed  as  standing  in  the 
shoes  of  the  Commission. 


action  by  NFA's  Registration,  Compliance, 
Legal  Committee  despite  potential  statutory 
disqualifications. 

The  Commission  will  continue  to  monitor 
NFA  activities  through  periodic  rule 
enforcement  reviews,  and  NFA  remains 
subject  to  the  present  requirement  that  it 
monitor  compliance  with  the  conditions  and 
restrictions  imposed  on  conditioned  and 
restricted  registrants. 

Sincerely, 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

22.  Part  3  is  amended  by  adding 
Appendix  B  to  read  as  follows: 

Appendix  B  to  Part  3 — Statement  of 
Acceptable  Practices  with  Respect  to 
Ethics  Training 

(a)  The  provisions  of  section  4p(b)  of  the 
Act  (7  U.S.C.  6p(b)  (1994))  set  forth 
requirements  regarding  training  of  registrants 
as  to  their  responsibilities  to  the  public.  This 
section  requires  the  Commission  to  issue 
regulations  requiring  new  registrants  to 
attend  ethics  training  sessions  within  six 
months  of  registration,  and  all  registrants  to 
attend  such  training  on  a  periodic  basis. 
Consistent  with  the  will  of  Congress,  the 
Commission  believes  that  a  Core  Principle  for 
all  persons  intermediating  transactions  in 
recognized  multilateral  trade  execution 
facilities  is  fitness.  The  awareness  and 
maintenance  of  professional  ethical 
standards  are  essential  elements  of  a 
registrant's  fitness.  Further,  the  use  of  ethics 
training  programs  is  relevant  to  a  registrant's 
maintenance  of  adequate  supervision,  itself  a 
Core  Principle,  and  a  requirement  under  Rule 
166.3. 

(b)(1)  The  Commission  recognizes  that 
technology  has  provided  new,  faster  means  of 
sharing  and  distributing  information.  In  view 
of  the  foregoing,  the  Commission  has  chosen 
to  allow  registrants  to  develop  their  own 
ethics  training  programs.  Nevertheless, 
futures  indvistry  professionals  may  want 
guidance  as  to  the  role  of  ethics  training. 
Registrants  may  wish  to  consider  what  ethics 
training  should  be  retained,  its  format,  and 
how  it  might  best  be  implemented.  Therefore, 
the  Commission  finds  it  appropriate  to  issue 
this  Statement  of  Acceptable  Practices 
regarding  appropriate  training  for  registrants, 
as  interpretative  guidance  for  intermediaries 
on  fitness  and  supervision.  Commission 
registrants  may  look  to  this  Statement  of 
Acceptable  Practices  as  a  "safe  harbor" 
concerning  acceptable  procedures  in  this 
area. 

(2)  The  Commission  believes  that  section 
4p(b)  of  the  Act  reflects  an  intent  by  Congress 
that  industry  professionals  be  aware,  and 
remain  abreast,  of  their  continuing 
obligations  to  the  public  imder  the  Act  and 
the  regulations  thereunder.  The  text  of  the 
Act  provides  guidance  as  to  the  nature  of 
these  responsibilities.  As  expressed  in 
section  4p(b)  of  the  Act,  personnel  in  the 
industry  have  an  obligation  to  the  public  to 
observe  the  Act,  the  rules  of  the  Commission, 
the  rules  of  any  appropriate  self-regulatory 
organizations  or  contract  markets  (which 
would  also  include  recognized  futures 
exchanges  and  recognized  derivatives 


transactions  facilities),  or  other  applicable 
federal  or  state  laws  or  regulations.  Further, 
section  4p(b)  acknowledges  that  registrants 
have  an  obligation  to  the  public  to  observe 
"just  and  equitable  principles  of  trade." 
(3)  Additionally,  section  4p(b)  reflects 
Congress'  intent  that  registrants  and  their 
personnel  retain  an  up-to-date  knowledge  of 
these  requirements.  The  Act  requires  that 
registrants  receive  training  on  a  periodic 
basis.  Thus,  it  is  the  intent  of  Congress  that 
Commission  registrants  remain  current  with 
regard  to  the  ethical  ramifications  of  new 
technology,  commercial  practices, 
regulations,  or  other  changes. 

(c)  The  Commission  believes  that  training 
.should  be  focused  to  some  extent  on  a 
person's  registration  category,  although  there 
will  obviously  be  certain  principles  and 
issues  common  to  all  registrants  and  certain 
general  subjects  that  should  be  taught.  Topics 
to  be  addressed  include: 

(1)  An  explanation  of  the  applicable  laws 
and  regulations,  and  the  rules  of  self- 
regulatory  organizations  or  contract  markets, 
recognized  futures  exchanges  and  derivatives 
transaction  facilities; 

(2)  The  registrant's  obligation  to  the  public 
to  observe  just  and  equitable  principles  of 
trade; 

(3)  How  to  act  honestly  and  fairly  and  with 
due  skill,  care  and  diligence  in  the  best 
interests  of  customers  and  the  integrity  of  the 
market; 

(4)  How  to  establish  effective  supervisory 
systems  and  internal  controls; 

(5)  Obtaining  and  assessing  the  financial 
situation  and  investment  experience  of 
customers; 

(6)  Disclosure  of  material  information  to 
customers;  and 

(7)  Avoidance,  proper  disclosure  and 
handling  of  conflicts  of  interest. 

(d)  An  acceptable  ethics  training  program 
would  apply  to  all  of  a  firm's  associated 
persons  and  its  principals  to  the  extent  they 
are  required  to  register  as  associated  persons. 
Additionally,  personnel  of  firms  that  rely  on 
their  registration  with  other  regulators,  such 
as  the  Securities  and  Exchange  Commission, 
should  be  provided  with  ethics  training  to 
the  extent  the  Act  and  the  Commission's 
regulations  apply  to  their  business. 

(e)  As  to  the  providers  of  such  training,  the 
Commission  believes  that  classes  sponsored 
by  independent  persons,  firms,  or  industry 
associations  would  be  acceptable.  It  would 
also  be  permissible  to  conduct  in-house 
training  programs.  Further,  registrants  should 
ascertain  the  credentials  of  any  ethics 
training  providers  they  retain.  Thus,  persons 
who  provide  ethics  training  should  be 
required  to  provide  proof  of  satisfactory 
completion  of  the  proficiency  testing 
requirements  applicable  to  the  registrant  and 
evidence  of  three  years  of  relevant  industry 
or  pedagogical  experience  in  the  field.  This 
industry  experience  might  include  the 
practice  of  law  in  the  fields  of  futures  or 
securities,  or  employment  as  a  trader  or  risk 
manager  at  a  brokerage  or  end-user  firm. 
Likewise,  the  Commission  believes  that 
registrants  should  employ  as  ethics  training 
providers  only  those  persons  they  reasonably 
believe  in  good  faith  are  not  subject  to  any 
investigations  or  to  bars  to  registration  or  to 
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service  on  a  self-regulatory  organization 
governing  board  or  disciplinary  panel. 

(f)(1)  With  regard  to  the  frequency  and 
duration  of  ethics  training,  it  is  permissible 
for  a  firm  to  require  training  on  whatever 
periodic  basis  and  duration  the  registrant 
(and  relevant  self-regulatory  organizations) 
deems  appropriate.  It  may  even  be 
appropriate  not  to  require  any  such  specific 
requirements  as.  for  example,  where  ethics 
training  could  be  termed  ongoing.  For 
instance,  a  small  entity,  sole  proprietorship, 
or  even  a  small  section  in  an  otherwise  large 
firm,  might  satisfy  its  obligation  to  remain 
current  with  regard  to  ethics  obligations  by 
distribution  of  periodicals,  legal  cases,  or 
advisories.  Use  of  the  latest  information 
technology,  such  as  Internet  websites,  can  be 
useful  in  this  regard.  In  such  a  context,  there 
would  be  no  structured  classes,  but  the  goal 
should  be  a  continuous  awareness  of 
changing  industry  standards.  A  corporate 
culture  to  maintain  high  ethical  standards 
should  be  established  on  a  continuing  basis. 

(2)  On  the  other  hand,  larger  firms  which 
transact  business  with  a  larger  segment  of  the 
public  may  wish  to  implement  a  training 
program  that  requires  periodic  classwork.  In 
such  a  situation,  the  Commission  believes  it 
appropriate  for  registrants  to  maintain  such 
records  as  evidence  of  attendance  and  of  the 
materials  used  for  training.  In  the  case  of  a 
floor  broker  or  floor  trader,  the  applicable 
contract  market,  recognized  futures  exchange 
or  derivatives  transaction  facility  should 
maintain  such  evidence  on  behalf  of  its 
member.  This  evidence  of  ethics  training 
could  be  offered  to  demonstrate  fitness  and 
overall  compliance  during  audits  by  self- 
regulatory  organizations,  and  during  reviews 
of  contract  market,  recognized  futures 
exchange  or  derivatives  transaction  facility 
operations. 

(g)  The  methodology  of  such  training  may 
also  be  fiexible.  Recent  innovations  in 
information  technology  have  made  possible 
new,  feist,  euid  cost-efficient  ways  for 
registrants  to  maintain  their  awareness  of 
events  and  changes  in  the  commodity 
interest  markets.  In  this  regard,  the 
Commission  recognizes  that  the  needs  of  a 
firm  will  vary  according  to  its  size, 
personnel,  and  activities.  No  format  of 
classes  will  be  required.  Rather,  such  training 
could  be  in  the  form  of  formal  class  lectures, 
video  presentation,  Internet  transmission,  or 
by  simple  distribution  of  written  materials. 
These  options  should  provide  sufficiently 
flexible  means  for  adherence  to 
Congressional  intent  in  this  area. 

(h)  Finally,  it  should  be  noted  that  self- 
regulatory  organizations  and  industry 
associations  will  have  a  significant  role  in 
this  area.  Such  organizations  may  have 
separate  ethics  and  proficiency  standards, 
including  ethics  training  and  testing 
programs,  for  their  own  members. 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

23.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  la.  2.  4,  6b,  6c,  6l,  6m, 
6n,  6o,  12a.  and  23. 

24.  Section  4.10  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§4.10    Definitions. 

***** 

(e)(1)  Principal,  when  referring  to  a 
person  that  is  a  principal  of  a  particular 
entity,  shall  have  the  same  meaning  as 
the  term  "principal"  under  §  3.1(a)  of 
this  chapter. 
***** 

25.  Section  4.24  is  amended  by 
revising  paragraphs  (f)(l)(v)  and  (h)(2)  to 
read  as  follows: 

§  4.24    General  disclosures  required. 

***** 

(f)*   *   * 

(D*  *  • 

(v)  Each  principal  of  the  persons 
referred  to  in  this  paragraph  (b)(1)  who 
participates  in  making  trading  or 
operational  decisions  for  the  pool  or 
who  supervises  persons  so  engaged. 
***** 

(h)*   *   • 

(2)  A  description  of  the  trading  and 
investment  programs  and  policies  that 
will  be  followed  by  the  offered  pool, 
including  the  method  chosen  by  the 
pool  operator  concerning  how  futures 
conunission  merchants  carrying  the 
pool's  accounts  shall  treat  offsetting 
positions  piu-suant  to  §  1.46  of  this 
chapter,  if  the  method  is  other  than  to 
close  out  all  offsetting  positions  or  to 
close  out  offsetting  positions  on  other 
than  a  first-in,  first-out  basis,  and  any 
material  restrictions  or  limitations  on 
trading  required  by  the  pool's 
organizational  documents  or  otherwise. 
This  description  must  include,  if 
applicable,  an  explanation  of  the 
systems  used  to  select  commodity 
trading  advisors,  investee  pools  and 
types  of  investment  activity  to  which 
pool  assets  will  be  committed; 
***** 

26.  Section  4.32  is  added  to  read  as 
follows: 

§  4.32    Trading  on  a  derivatives  transaction 
facility  for  non-Institutional  customers. 

(a)  A  registered  commodity  trading 
advisor  may  enter  trades  on  or  subject 
to  the  ndes  of  a  derivatives  transaction 
facility  on  behalf  of  a  client  who  does 
not  qualify  as  an  "institutional 
customer"  as  defined  in  §  1.3(g)  of  this 
chapter,  provided  that  the  trading 
advisor: 

(1)  Directs  the  client's  commodity 
interest  account; 

(2)  Directs  accoimts  containing  total 
assets  of  not  less  than  $25,000,000  at  the 
time  the  trade  is  entered;  and 


(3)  Discloses  to  the  client  that  the 
trading  advisor  may  enter  trades  on  or 
subject  to  the  rules  of  a  derivatives 
transaction  facility  on  the  client's 
behalf. 

(b)  The  commodity  interest  account  of 
a  client  described  in  paragraph  (a)  of 
this  section  must  be  carried  by  a 
registered  futiues  commission 
merchant. 

27.  Section  4.34  is  amended  by 
revising  paragraphs  (f)(l)(ii)  and  (h)  to 
read  as  follows: 

§4.34    General  disclosures  required. 

***** 

(f)*   *   * 

(1)  *  *  * 

(ii)  Each  principal  of  the  trading 
advisor  who  participates  in  making 
trading  or  operational  decisions  for  the 
trading  advisor  or  supervises  persons  so 
engaged. 
***** 

(h)  Trading  program.  A  description  of 
the  trading  program,  which  must 
include  the  method  chosen  by  the 
commodity  trading  advisor  concerning 
how  futures  commission  merchants 
carrying  accounts  it  manages  shall  treat 
offsetting  positions  pursuant  to  §  1.46  of 
this  chapter,  if  the  method  is  other  than 
to  close  out  all  offsetting  positions  or  to 
close  out  offsetting  positions  on  other 
than  a  first-in,  first-out  basis,  and  the 
types  of  commodity  interests  and  other 
interests  the  commodity  trading  advisor 
intends  to  trade,  with  a  description  of 
any  restrictions  or  limitations  on  such 
trading  established  by  the  trading 
advisor  or  otherwise. 

PART  140— ORGANIZATION, 
FUNCTIONS  AND  PROCEDURES  OF 
THE  COMMISSION 

28.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4a,  12a. 

29.  Section  140.91  is  amended  by 
adding  a  new  paragraph  (a)(7)  to  read  as 
follows: 

§  1 40.91     Delegation  of  authority  to  the 
Director  of  the  Division  of  Trading  and 
Marlcets. 

(a)  *   *   * 

(7)  All  fimctions  reserved  to  the 
Commission  in  §  1.25  of  this  chapter. 


PART  155— TRADING  STANDARDS 

30.  The  authority  citation  for  Part  155 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6b,  6c,  6g,  6j  and  12a 
unless  otherwise  noted. 


§§  1 55.2, 1 55.3, 1 55.4  and  1 55.5    [Amended] 

31.  Sections  155.2,  155.3, 155.4  and 
155.5  are  amended  by  adding  the  words 
"or  recognized  futtu^s  exchange"  after 
the  words  "contract  market"  each  time 
they  appear. 

32.  Section  155.6  is  added  to  read  as 
follows: 

§  1 55.6    Trading  standards  for  the 
transaction  of  business  on  derivatives 
transaction  facilities. 

(a)  A  futures  commission  merchant,  or 
affiliated  person  thereof,  transacting 
business  on  behalf  of  a  customer  who 
does  not  qualify  as  an  "institutional 
customer"  as  defined  in  §  1.3(g)  of  this 
chapter  on  a  derivatives  transaction 
facility  shall  comply  with  the  provisions 
of  §155.3. 

(b)  No  futures  commission  merchant, 
introducing  broker  or  affiliated  person 
thereof  shall  misuse  knowledge  of  any 
institutional  customer's  order  for 
execution  on  a  derivatives  transaction 
facility. 

PART  166— CUSTOMER  PROTECTION 
RULES 

33.  The  authority  citation  for  Part  166 
is  amended  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  4,  6b,  6c,  6d,  6g, 

6h.  6k,  61.  6o,  7a,  12a,  21  and  23,  unless 
otherwise  noted. 

34.  Section  166.5  is  added  to  read  as 
follows: 

§  1 66.5    Dispute  settlement  procedures. 

(a)  Definitions.  (1)  The  term  claim  or 
grievance  as  used  in  this  section  shall 
mean  any  dispute  that: 

(i)  Arises  out  of  any  transaction 
executed  on  or  subject  to  the  rules  of  a 
contract  market,  a  recognized  futures 
exchange  or  a  derivatives  transaction 
facility, 

(ii)  Is  executed  or  effected  through  a 
member  of  such  facility,  a  participant 
transacting  on  or  through  such  facility 
or  an  employee  of  such  facility,  and 

(iii)  Does  not  require  for  adjudication 
the  presence  of  essential  witnesses  or 
third  parties  over  whom  the  facility 
does  not  have  jurisdiction  and  who  are 
not  otherwise  available. 

(iv)  The  term  claim  or  grievance  does 
not  include  disputes  arising  from  cash 
market  transactions  that  are  not  a  part 
of  or  directly  connected  with  any 
transaction  for  the  purchase  or  sale  of 
any  commodity  for  future  delivery  or 
commodity  option. 

(2)  The  term  customer  as  used  in  this 
section  includes  an  option  customer  (as 
defined  in  §  1.3{jj)  of  this  chapter)  and 
any  person  for  or  on  behalf  of  whom  a 
member  of  a  contract  market,  a 


recognized  futures  exchange  or  a 
derivatives  transaction  facility  or  a 
participant  transacting  on  or  through 
such  market,  exchange  or  facility  effects 
a  transaction  on  or  through  such  market, 
exchange  or  facility,  except  another 
member  of  or  participant  in  such 
market,  exchange  or  facility.  Provided, 
however,  a  person  who  is  an 
"institutional  customer"  as  defined  in 
§  1.3(g)  of  this  chapter  shall  not  be 
deemed  to  be  a  customer  within  the 
meaning  of  this  section. 

(3)  The  term  Commission  registrant  as 
used  in  this  section  means  a  person 
registered  under  the  Act  as  a  futures 
commission  merchant,  introducing 
broker,  floor  broker,  commodity  pool 
operator,  commodity  trading  advisor,  or 
associated  person. 

(b)  Voluntariness.  The  use  by 
customers  of  dispute  settlement 
procedures  shall  be  voluntary  as 
provided  in  paragraph  (c)  of  this 
section. 

(c)  Pre-dispute  arbitration  agreements. 
No  Commission  registrant  shall  enter 
into  any  agreement  or  understanding 
with  a  customer  in  which  the  customer 
agrees,  prior  to  the  time  a  claim  or 
grievance  arises,  to  submit  such  claim  or 
grievance  to  any  settlement  procedure 
except  as  follows: 

(1)  Signing  the  agreement  must  not  be 
made  a  condition  for  the  customer  to 
utilize  the  services  offered  by  the 
Conunission  registrant. 

(2)  If  the  agreement  is  contained  as  a 
clause  or  clauses  of  a  broader 
agreement,  the  customer  must 
separately  endorse  the  clause  or  clauses 
containing  the  cautionary  language  and 
provisions  specified  in  this  section.  A 
futures  commission  merchant  or 
introducing  broker  may  obtain  such 
endorsement  as  provided  in  §  1.55(d)  of 
this  chapter  for  die  following  classes  of 
customers  only: 

(i)  A  plan  defined  as  a  government 
plan  or  chiuch  plan  in  section  3(32)  or 
section  3(33)  of  title  I  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974, 
or  a  foreign  person  performing  a  similar 
role  or  function  subject  as  such  to 
comparable  foreign  regulation;  and 

(ii)  A  person  wno  is  a  "qualified 
eligible  person"  as  defined  in  §4.7  of 
this  chapter. 

(3)  The  agreement  may  not  require  the 
customer  to  waive  the  right  to  seek 
reparations  imder  section  14  of  the  Act 
and  part  12  of  this  chapter.  Accordingly, 
the  customer  must  be  advised  in  writing 
that  he  or  she  may  seek  reparations 
under  section  14  of  the  Act  by  an 
election  made  within  45  days  after  the 
Commission  registrant  notifies  the 
customer  that  arbitration  will  be 
demanded  imder  the  agreement.  This 


notice  must  be  given  at  the  time  when 
the  Commission  registrant  notifies  the 
customer  of  an  intention  to  arbitrate. 
The  customer  must  also  be  advised  that 
if  he  or  she  seeks  reparations  imder 
section  14  of  the  Act  and  the 
Commission  declines  to  institute 
reparation  proceedings,  the  claim  or 
grievance  will  be  subject  to  the  pre- 
existing arbitration  agreement  and  must 
also  be  advised  that  aspects  of  the  claim 
or  grievance  that  are  not  subject  to  the 
reparations  procedure  (i.e.,  do  not 
constitute  a  violation  of  the  Act  or  rules 
thereimder)  may  be  required  to  be 
submitted  to  the  arbitration  or  other 
dispute  settlement  procedure  set  forth 
in  the  pre-existing  arbitration 
agreement. 

(4)  The  agreement  must  advise  the 
customer  that,  at  such  time  as  he  or  she 
may  notify  the  Commission  registrant 
that  he  or  she  intends  to  submit  a  claim 
to  arbitration,  or  at  such  time  as  such 
person  notifies  the  customer  of  its  intent 
to  submit  a  claim  to  arbitration,  the 
customer  will  have  the  opportunity  to 
elect  a  qualified  formn  for  conducting 
the  proceeding. 

(5)  Election  of  forum,  (i)  Within  ten 
business  days  after  receipt  of  notice 
fi-om  the  customer  that  he  or  she  intends 
to  submit  a  claim  to  arbitration,  or  at  the 
time  a  Commission  registrant  notifies 
the  customer  of  its  intent  to  submit  a 
claim  to  arbitration,  the  Commission 
registrant  must  provide  the  customer 
with  a  list  of  organizations  whose 
procedures  meet  Acceptable  Practices 
established  by  the  Commission  for 
customer  dispute  resolution,  together 
with  a  copy  of  the  rules  of  each  fonun 
listed.  The  list  must  include: 

(A)  The  contract  market,  recognized 
futures  exchange  or  derivatives 
transaction  facility,  if  available,  upon 
which  the  transaction  giving  rise  to  the 
dispute  was  executed  or  could  have 
been  executed; 

(B)  A  registered  futiues  association; 
and 

(C)  At  least  one  other  organization 
that  will  provide  the  customer  with  the 
opportimity  to  select  the  location  of  the 
arbitration  proceeding  from  among 
several  major  cities  in  diverse 
geographic  regions  and  that  will  provide 
the  customer  with  the  choice  of  a  panel 
or  other  decision-maker  composed  of  at 
least  one  or  more  persons,  of  which  at 
least  a  majority  are  not  members  or 
associated  with  a  member  of  the 
contract  market,  recognized  futiues 
exchange  or  derivatives  transaction 
facility  or  employee  thereof,  and  that  are 
not  otherwise  associated  with  the 
contract  market,  recognized  futures 
exchange  or  derivatives  transaction 
facility  (mixed  panel):  Provided, 
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however,  that  the  list  of  qualified 
organizations  provided  by  a 
Commission  registrant  that  is  a  floor 
broker  need  not  include  a  registered 
futures  association  unless  a  registered 
futures  association  has  been  authorized 
to  act  as  a  decision-maker  in  such 
matters. 

(ii)  The  customer  shall,  within  forty- 
five  days  after  receipt  of  such  list,  notify 
the  opposing  party  of  the  organization 
selected.  A  customer's  failure  to  provide 
such  notice  shall  give  the  opposing 
party  the  right  to  select  an  organization 
from  the  list. 

(6)  Fees.  The  agreement  must 
acknowledge  that  the  Commission 
registrant  will  pay  any  incremental  fees 
that  may  be  assessed  by  a  qualified 
forum  for  provision  of  a  mixed  panel, 
unless  the  arbitrators  in  a  particular 
proceeding  determine  that  the  customer 
has  acted  in  bad  faitb  in  initiating  or 
conducting  that  proceeding. 

(7)  Cautionary  Language.  The 
agreement  must  include  the  following 
language  printed  in  large  boldface  type: 

Three  Forums  Exist  for  the  Resolution  of 
Commodity  Disputes:  Civil  Court  litigatioii, 
reparations  at  the  Commodity  Futures 
Trading  Commission  (CFTC)  and  arbitration 
conducted  by  a  self-regulatory  or  other 
private  organization. 

The  CFTC  recognizes  that  the  opportunity 
to  settle  disputes  by  arbitration  may  in  some 
cases  provide  many  benefits  to  customers, 
including  the  ability  to  obtain  an  expeditious 
and  final  resolution  of  disputes  without 
incurring  substantial  costs.  The  CFTC 
requires,  however,  that  each  customer 
individually  examine  the  relative  merits  of 
arbitration  and  that  your  consent  to  this 
arbitration  agreement  be  voluntary. 

By  signing  this  agreement,  you:  (1)  May  be 
waiving  your  right  to  sue  in  a  court  of  law; 
and  (2)  are  agreeing  to  be  bound  by 
arbitration  of  any  claims  or  counterclaims 
which  you  or  [name]  may  submit  to 
arbitration  under  this  agreement.  You  are 
not,  however,  waiving  your  right  to  elect 
instead  to  petition  the  CFTC  to  institute 
reparations  proceedings  under  Section  14  of 
the  Conunodity  Exchange  Act  with  respect  to 
any  dispute  that  may  be  arbitrated  pursuant 
to  this  agreement.  In  the  event  a  dispute 
arises,  you  will  be  notified  if  [name]  intends 
to  submit  the  dispute  to  arbitration.  If  you 
believe  a  violation  of  the  Commodity 
Exchange  Act  is  involved  and  if  you  prefer 
to  request  a  section  14  "Reparations" 
proceeding  before  the  CFTC,  you  will  have 
45  days  from  the  date  of  such  notice  in 
which  to  make  that  election. 

You  need  not  sign  this  agreement  to  open 
or  maintain  an  account  with  [name].  See  17 
CFR  166.5. 

(d)  Enforceability.  A  dispute 
settlement  procedure  may  require 
parties  utilizing  such  procedure  to 
agree,  under  applicable  state  law, 
submission  agreement  or  otherwise,  to 
be  bound  by  an  award  rendered  in  the 


procedure,  provided  that  the  agreement 
to  submit  the  claim  or  grievance  to  the 
procediu^  was  made  in  accordance  with 
paragraph  (c)  of  this  section  or  that  the 
agreement  to  submit  the  claim  or 
grievance  was  made  after  the  claim  or 
grievance  arose.  Any  award  so  rendered 
shall  be  enforceable  in  accordance  with 
applicable  law. 

(e)  Time  limits  for  submission  of 
claims.  The  dispute  settlement 
procedure  established  by  a  contract 
market,  recognized  futiu-es  exchange  or 
derivatives  transaction  facility  shall  not 
include  any  unreasonably  short 
limitation  period  foreclosing  submission 
of  customers'  claims  or  grievances  or 
coimterclaims. 

(f)  Counterclaims.  A  procedure 
established  by  a  contract  market, 
recognized  futures  exchange,  or 
derivatives  transaction  facility  under  the 
Act  for  the  settlement  of  customers' 
claims  or  grievances  against  a  member 
or  employee  thereof  may  permit  the 
submission  of  a  counterclaim  in  the 
procedure  by  a  person  against  whom  a 
claim  or  grievance  is  brought.  The 
contract  market,  recognized  futures 
exchange,  or  derivatives  transaction 
facility  may  permit  such  a  counterclaim 
where  the  counterclaim  arises  out  of  the 
transaction  or  occurrence  that  is  the 
subject  of  the  customer's  claim  or 
grievance  and  does  not  require  for 
adjudication  the  presence  of  essential 
witnesses,  parties,  or  third  persons  over 
whom  the  contract  market,  recognized 
futiires  exchange,  or  derivatives 
transaction  facility  does  not  have 
jurisdiction.  Other  counterclaims  arising 
out  of  a  transaction  subject  to  the  Act 
and  rules  promulgated  thereunder  for 
which  the  customer  utilizes  the  services 
of  the  registrant  may  be  permissible 
where  the  customer  and  the  registrant 
have  agreed  in  advance  to  require  that 
all  such  submissions  be  included  in  the 
proceeding,  and  if  the  aggregate 
monetary  value  of  the  counterclaim  is 
capable  of  calculation. 

(g)  Institutional  customers.  (1)  A 
person  who  is  an  "institutional 
customer"  as  defined  in  §  1.3(g)  of  this 
chapter  may  negotiate  any  term  of  an 
agreement  or  understanding  with  a 
Commission  registrant  in  which  the 
institutional  customer  agrees,  prior  to 
the  time  a  claim  or  grievance  arises,  to 
submit  such  claim  or  grievance  to  any 
settlement  procedure,  except  that 
signing  the  agreement  must  not  be  made 
a  condition  for  the  institutional 
customer  to  use  the  services  offered  by 
the  registrant. 

(2)  If  the  agreement  is  contained  as  a 
clause  or  clauses  of  a  broader 
agreement,  the  institutional  customer 
must  separately  endorse  the  clause  or 


clauses  containing  the  agreement; 
Provided,  however,  a  futvues 
commission  merchant  or  introducing 
broker  may  obtain  such  endorsement  as 
provided  in  §  1.55(d)  of  this  chapter. 

Issued  in  Washington,  D.C.  on  November 
21,  2000  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission . 
[PR  Doc.  00-30268  Filed  12-12-00;  8:45  am] 

BILUNG  CODE  6351 -01 -P 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Part  39 


RIN  3038-AB57 


A  New  Regulatory  Framework  for 
Clearing  Organizations 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rulemaking. 

summary:  The  Commodity  Futiues 
Trading  Commission  (Commission  or 
CFTC)  is  promulgating  a  new  regulatory 
framework  to  apply  to  clearing 
organizations.  These  regulations  for 
clearing  organizations  are  part  of  an 
initiative  that  would  also  establish  a 
new  regulatory  framework  for 
multilateral  transaction  execution 
facilities  (MTEF)  and  market 
intermediaries.  The  final  new 
framework  in  its  entirety  is 
simultaneously  announced  today  in 
companion  releases.  The  new 
framework,  including  these  regulations 
are  centered  on  broad,  flexible,  core 
principles  and  are  designed  to  "promote 
iimovation,  maintain  U.S. 
competitiveness,  and  at  the  same  time 
reduce  systemic  risk  and  protect 
customers."  The  Commission  has 
fashioned  these  regulations  so  that  it 
can  fairly  and  efficiently  ceury  out  the 
important  duty  of  overseeing  clearing 
organizations  in  a  changing,  dynamic 
industry  pursuant  to  a  toansparent 
codified  framework. 

EFFECTIVE  DATE:  February  12.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  L.  Seifert,  Deputy  Director, 
Division  of  Trading  and  Markets,  or  Lois 
J.  Gregory,  Special  Counsel,  Division  of 
Trading  and  Markets,  Commodity 
Futm-es  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
418-5260  or  e-mai]  PArchitzel@cftc.gov. 
ASeifert@cftc.gov,  or  LGregory@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

On  Jime  22,  2000,  the  Commission 
published  for  comment  proposed  new 
Part  39,  a  regulatory  fi-amework  for  the 
oversight  of  clearing  organizations.  65 
FR  39027.  Part  39  is  part  of  an  initiative 
that  would  also  establish  a  new 
regulatory  framework  for  MTEFs  and 
market  intermediaries.  The  final  new 
framework  in  its  entirety  is 
simultaneously  annoimced  today  in 
companion  releases.  The  new 
framework,  including  Part  39,  is 
centered  on  broad,  flexible,  core 
principles  and  is  designed  to  "promote 
iimovation,  maintain  U.S. 
competitiveness,  and  at  the  same  time 
reduce  systemic  risk  and  protect 
customers."  65  FR  38986. 

The  futures  and  option  markets  are 
undergoing  changes  in  market  structure 
and  technology.  Clearing  organizations 
for  these  markets  perform  valuable 
functions  by  mitigating  counterparty 
risk,  facilitating  the  netting  and 
offsetting  of  contractual  obligations,  and 
decreasing  systemic  risk.  Clearing 
organizations  should  be  subject  to 
continuing  regulatory  oversight  to 
ensure  that  they  have  sufficient 
financial  resoiu-ces  and  that  they 
establish  and  implement  prudential  risk 
management  programs  designed  to 
control  concentration  risks  associated 
with  centralized  clearing.^  The 
Commission  has  fashioned  new  Part  39 
so  that  it  can  fairly  and  efficiently  carry 
out  the  important  duty  of  overseeing 
clearing  organizations  in  a  changing, 
dynamic  industry  pursuant  to  a 
transparent  codified  framework. 

Part  39  requires  that  transactions 
effected  on  recognized  futures 
exchanges  (RFTls)  under  Part  38  and 
derivatives  transaction  facilities  (DTFs) 
under  Part  37  be  cleared  only  by 
clearing  organizations  that  have  been 
recognized  by  the  Commission  under 
Part  39 — recognized  clearing 
organizations  (RCOs).  RCOs  are  also 
permitted  to  clear  transactions  that  are 
exempt  imder  Part  35 — Exemption  of 
Bilateral  Agreements  and  Part  36 — 
Exemption  of  Transactions  on 
Multilateral  Transaction  Execution 
Facilities. 2  hi  addition,  nothing  in  Part 
39  prohibits  an  RCO  fi"om  clearing  any 


other  type  of  instrument  such  as  cash  or 
forward  diilivery  contracts. ^ 

Current  futures  clearing  organizations 
may  self-certify  and  automatically 
qualify  as  RCOs  under  Part  39.  New 
entities  could  apply  for  RCO  status  by 
demonstrating  tbat  their  rules, 
procedures,  and  operations  would  be 
consistent  with  the  13  broad  and 
flexible  core  principles  set  forth  in  Part 
39.  Appendix  A  to  Part  39  would 
provide  guidance  to  applicant  RCOs  as 
to  how  to  make  such  a  demonstration. 
Certain  provisions  of  Part  39  and 
Appendix  A  have  been  modified  from 
their  proposed  versions  in  Ught  of 
comments  received  from  participants  in 
the  industry.  These  modifications,  as 
discussed  herein,  provide  additional 
clarity  and  are  consistent  with  the  new 
regulatory  framework's  goal  of 
promoting  innovation  and  maintaining 
U.S.  competitiveness,  while  also 
reducing  systemic  risk  and  protecting 
customers. 

n.  Overview 

The  Coiiunission  received  comment 
letters  on  Part  39  ft-om  a  number  of 
SROs  and  other  interested  entities.* 
Commenters  overwhelmingly  supported 
the  Part  39  requirement  that  all 
transactions  executed  on  a  designated 
contract  market,  an  RFE,  or  a  DTF,  if 
cleared,  be  cleared  by  an  RCO. 
Commenters  also  supported  the 
proposition  that  nothing  in  Part  39 
prohibits  RCOs  from  clearing 


'  See  Over-fhe-Counter  Derivatives  Markets  and 
the  Commodity  Exchange  Act,  Report  of  the 
President's  Working  Group,  November  1999. 

^  In  addition  to  RCOs.  certain  other  enumerated 
entities  also  are  authorized  to  clear  transactions 
exempt  under  Parts  35  and  36.  These  include  a 
clearing  agency  or  system  regulated  by  the 
Securities  and  Exchange  Coimnission  (SEC),  the 
Federal  Reserve,  or  the  Comptroller  of  the  Currency, 
and  certain  foreign  clearing  organizations. 


3  Further,  nothing  in  Part  39  prohibits  an  entity 
that  clears  only  exempt  transactions  from  applying 
to  the  Commission  for  RCO  status.  An  entity  may 
want  to  apply  for  recognition  as  an  RCO  for  its  own 
business  purposes. 

*  In  this  and  three  companion  Notices  of  Final 
Rulemaking  which  are  being  published  in  this 
edition  of  the  Federal  Register,  comment  letters 
(CL)  are  referenced  by  file  number,  letter  number 
and  page.  These  letters  are  available  through  the 
Commission's  internet  web  site.  Comments  filed  in 
response  to  the  notice  of  proposed  rulemaking  on 
clearing  organizations  are  contained  in  file  No.  23. 
Comments  filed  predominantly  in  response  to  the 
notice  of  proposed  rulemaking  on  Parts  36-38.  but 
which  also  had  comments  on  clearing 
organizations,  are  contained  in  file  No.  21.  Those 
commenting  upon  Part  39  include:  Board  of  Trade 
Clearing  Corporation  (BOTCC);  California  Power 
Exchange:  Chicago  Board  of  Trade:  Chicago 
Mercantile  Exchange  (CME);  Federal  Reserve  Bank 
of  Chicago  (FRB  of  Chicago);  Financial  Markets 
Lawyers  Group;  Futures  Industry  Association  (FIA); 
Global  TeleExchange;  Government  Securities 
Clearing  Corporation  (GSCC);  New  York 
Independent  System  Operator;  JP  Morgan;  Kiodex, 
Inc.;  Mercatus  Center  at  George  Mason  University: 
New  York  Clearing  Corporation  (NYCC);  New  York 
Mercantile  Exchange;  Options  Clearing  Corporation 
(OCC);  Oxy  Energy  Services,  Inc.;  PetroCosm 
Corporation;  Securities  Industry  Association;  and 
Cleary,  Gottlieb,  Steen  &  Hamilton,  on  behalf  of  a 
coalition  of  investment  banks  consisting  of  Chase 
Manhattan  Bank,  Qtigroup  Inc.,  Credit  Suisse  First 
Boston  Inc.,  Goldman  Sachs  &  Co.,  Merrill  Lynch 
&  Co.  Inc.,  and  Morgan  Stanley  Dean  Witter  ft  Co. 
(Coalition). 


transactions  other  than  those  effected 
pursuant  to  Parts  35-38.  Other 
comments  concerned  the  definition  of 
clearing  organization,  the  jurisdiction  of 
the  Commission,  the  applicable 
provisions  of  the  Commodity  Exchange 
Act  (Act)  and  regulations,  and  the 
guidance  in  Appendix  A  to  Part  39.  In 
response  to  the  comments,  the 
Commission  has  made  changes  to  the 
definition  of  clearing  organization  and 
changes  that  clarify  the  jurisdiction  of 
the  Commission  under  Part  39.  Other 
changes  to  Part  39  limit  the  applicability 
of  sections  of  the  Act  and  the 
regulations,  and  address  the  illustrative 
purpose  of  the  guidance  in  Appendix  A. 

m.  Discussion 

A.  Purpose 

The  Part  39  core  principles  reflect 
standards  that  the  Commission  takes 
into  accoimt  in  overseeing  the  clearing 
of  futures  and  option  contracts  without 
imposing  new  regulatory  requirements. 
Certain  commenters  contended  that  Part 
39  as  proposed  would  impose  a  new 
regulatory  framework  on  entities  already 
successfully  regulated,  and  that  the 
Commission  had  not  fully  articulated 
why  Part  39  was  being  imposed  at  this 
time.  See,  e.g.,  CL  21-51  at  11  and  CL 
23-40  at  2. 

The  Commission  currently  oversees 
the  clearing  organizations  that  are 
associated  or  affiliated  with  U.S.  futures 
and  option  exchanges.  As  a  practical 
matter,  the  Commission  generally  has 
regulated  clearing  organizations  in 
connection  with  its  oversight  of  contract 
markets  which  heretofore  have  had 
close  affiliations  with  their  clearing 
organizations.  Among  other  things,  the 
Commission  has  reviewed  clearing 
organization  rules,  audited  clearing 
organizations  for  compliance  with  the 
Commission's  segregation, 
recordkeeping,  and  customer  funds 
investment  rules,  monitored  the  clearing 
process  in  times  of  major  market  moves 
to  identify  potential  systemic  risks,  and 
conducted  oversight  of  the  liquidation 
of  positions  and  transfer  of  customer 
accounts  in  cases  where  clearing 
members  encounter  financial  difficulty. 

The  Commission's  oversight  of 
clearing  organizations  also  has  been 
guided  by  standards  not  expressly  set 
forth  in  the  Act  or  the  Commission's 
regulations  for  contract  markets.  For 
example,  the  Commission  has  taken  into 
account,  among  other  standards  and 
procediues,  the  standards  set  forth  in 
the  Bank  for  International  Settlements' 
(BIS)  1993  Lamfalussy  Report  on 
multilateral  netting  systems  and  other 
BIS  reports,  the  recommendations  with 
respect  to  clearing  and  settlement  of 
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securities  transactions  of  the  Group  of 
Thirty,  and  the  recommendations  of  the 
President's  Working  Group  in  response 
to  the  market  break  of  October  1987. 
Part  39's  core  principles  reflect  these 
various  standards  and  existing  futiires 
clearing  organizations  currently  meet 
these  standards.  Thus,  Part  39 
represents  the  Commission's  intention 
to  put  into  a  logical  and  coherent 
regulatory  form  the  same  principles  that 
the  Commission  now  applies  to  clearing 
organizations.  This  approach  is  a 
natural  accompaniment  to  the  new 
regulatory  framework. 

Recently,  there  has  been  an  increase 
in  the  number  of  new  electronic  markets 
that  do  not  have  their  own  clearing 
capacity.  This  trend  has  resulted  in  an 
increase  in  the  opportunity  for  clearing 
organizations  independent  of 
transaction  facilities  to  clear  for 
multiple  markets,  which  in  tmn 
magnifies  the  importance  of  clearing  in 
the  management  of  systemic  risk. 
Clearing  organizations  unaffiliated  with 
the  transaction  facilities  for  which  they 
clear  necessarily  will  have  rules, 
procedures,  and  practices  separate  and 
independent  from  the  transaction 
facilities.  Thus,  the  Commission  will 
oversee  the  clearing  function  pursuant 
to  a  framework  separate  from,  but 
related  to,  the  framework  for  the 
oversight  of  the  transaction  facilities. 

B.  Definition  of  Clearing  Organization 

In  its  final  Part  39  rules,  the 
Commission  has  clarified  the  definition 
of  "clearing  organization"  to  mean,  with 
respect  to  transactions  executed  on  a 
designated  contract  market  or  pursuant 
to  Parts  35-38,  a  person  that  provides 
credit  enhancement  to  its  members  or 
participants  in  connection  with  netting 
and/or  settling  the  payments  and 
payment  obligations  of  such  members  or 
participants,  by  becoming  a  universal 
counterparty  to  such  members  or 
participants,  or  otherwise. ^  Providing 
credit  enhancement  in  connection  with, 
or  as  a  byproduct  of,  providing 
settlement  services  is  the  critical 
attribute  of  a  clearing  organization. 

Some  of  the  comments  raised 
concerns  about  the  proposed  definition 
in  that  they  stated  certain  activities 
should  not  constitute  the  activity  of 
clearing.  See,  e.g..  BOTCC  CL  21-20  at 
10.  These  activities  include  the  netting 
of  payment  obligations  and  entitlements 
and  the  performance  of  trade  processing 
services  such  as  trade  comparison, 
margin  calculation,  and  reporting 


services.^  In  response  to  these 
comments,  the  revised  definition 
captures  only  organizations  whose 
services  enhemce  the  credit  of  the 
members  or  participants  that  are  parties 
to  the  contracts  cleared  by  the 
organization. 

One  method  of  credit  enhancement  is 
to  be  the  counterparty  to  every  cleared 
transaction.  The  clearing  organization 
substitutes  itself  for  each  original 
counterparty  and  becomes  legally  bound 
to  every  party  to  a  transaction.  This  is 
known  as  legal  novation.  However,  a 
clearing  organization  can  provide  credit 
enhancement  in  ways  other  than  strict 
legal  novation.  It  can  agree  with  its 
members  and  participants  that  it  will  be 
legally  bound  to  guarantee  payment 
flows  associated  with  transactions  in 
connection  with  or  as  a  byproduct  of  the 
provision  of  netting  services,  that  is,  the 
netting  of  all  payment  obligations  and 
entitlements.  A  clearing  organization 
also  could  provide  credit  enhancement 
in  any  legal  agreement  to  guarantee 
payment  flows  in  connection  with  other 
settlement  services. 

The  provision  of  one  or  more  clearing 
services  absent  credit  enhancement, 
however,  will  not,  as  a  general  matter, 
constitute  the  activity  of  clearing  for 
purposes  of  Part  39.  Therefore,  for 
purposes  of  Part  39,  the  term  "clearing 
organization"  does  not  encompass  the 
sole  provision  of  netting  services  in  the 
absence  of  any  type  of  credit 
enhancement. 

C.  Scope  of  Part  39 

The  language  of  the  scope  provision, 
§  39.1,  the  enforceability  provision, 
§  39.5,  and  the  antifraud  provision, 
§  39.6,  in  their  final  form,  all  apply  to 
an  RCO's  clearing  of  transactions 
effected  pursuant  to  the  enumerated 
parts.  The  final  language  of  §  39.2 
clarifies: 

(1)  what  must  be  cleared  by  an  RCO 
(any  transaction  effected  on  a  contract 
market  or  pursuant  to  Parts  37  and  38 
that  is  cleared); 

(2)  that  the  clearing  o/ transactions  by 
an  RCO  is  regulated  under  Part  39; 

(3)  that  transactions  effected  pursuant 
to  Parts  35  or  36  may  be  cleared  by  an 
RCO  or  by  other  authorized  clearing 
organizations;^ 


'The  definition  continues  to  exclude  those 
netting  arrangements  specified  in  §  35.2  (d)(1)  and 
(d)(2)  and  an  entity  that  is  a  single  counterparty 
offering  to  enter  into,  or  entering  into,  bilateral 
transactions  with  multiple  counterparties. 


^It  also  includes,  where  applicable,  the 
scheduling  or  netting  of  physical  delivery 
obligations  and  related  bookkeeping  functions  such 
as  those  performed  by  operators  of  physical 
delivery  paints  for  certain  energy-related  products. 
SeeCL21-56at2. 

'  Transactions  pursuant  to  Part  34  are  not 
included  in  39.2  or  otherwise  referred  to  in  Part  39 
as  these  instruments  have  consistently  been  subject 
to  other  regulatory  schemes,  whether  under  the 
jurisdiction  of  the  SEC  as  securities,  or  regulated 


(4)  that  the  clearing  of  transactions 
effected  pursuant  to  Parts  35  or  36  by  an 
RCO  is  regulated  under  Part  39; 

(5)  that  the  clearing  of  transactions 
effected  pursuant  to  Parts  35  or  36  by 
authorized  clearing  organizations  other 
than  an  RCO  is  not  regulated  tmder  Part 
39;  and 

(6)  that  transactions  not  specified  in 
39.1(a)  may  also  be  cleared  by  an  RCO. 

The  changes  to  the  scope, 
enforceability  and  antifraud  provisions 
address  commenters'  concerns  that:  (1) 
proposed  Part  39  could  be  interpreted  to 
apply  the  Act  and  the  Commission's 
regulations  to  transactions  outside  the 
appropriate  scope  of  Part  39,  such  as 
cash  products  or  other  products  beyond 
the  authority  of  the  Act,  see,  e.g.,  CME 
CL  21-51  at  9-10;  (2)  it  may  appear  as 
if  the  Commission  is  attempting  to 
expand  its  jmisdiction  to  include  any 
over-the-counter  transaction  that  is 
submitted  to  an  RCO  for  clearing,  id.;  (3) 
the  new  part  should  clarify  that 
transactions  effected  piu-suant  to  Parts 
35  or  36  do  not  become  subject  to  the 
jurisdiction  of  the  Commission  simply 
because  they  are  submitted  to  a  Part  39 
clearing  organization  and  that  clearing 
does  not,  by  itself,  make  an  exempt 
transaction  subject  to  the  Act,  see 
BOTCC  CLs  21-6  at  4  and  21-20  at  8; 
and  (4)  the  effect  of  §  39.6  would  not  be 
the  assertion  of  the  Commission's 
enforcement  authority  over  otherwise- 
exempt  transactions  simply  because 
those  transactions  are  submitted  to 
clearing.  As  proposed,  §  39.6  prohibited 
fraud  in  connection  with  any 
transaction  cleared  by  an  RCO.  The  final 
section  prohibits  fraud  in  connection 
with  the  activity  of  clearing.  See  BOTCC 
CL  21-6  at  4,  FRB  of  Chicago  CL  23-25 
at  7  and  GSCC  CL  23-19  at  4. 

As  discussed,  the  final  Part  39  rules 
address  these  comments.  The 
Commission  is  not  hereby  asserting 
jurisdiction  over  transactions  in  cash 
and  other  products  not  subject  to  the 
Act.  Commission  oversight  of  an  RCO 
under  Part  39  addresses  the  clearing 
process  only  and  does  not  include 
regulation  or  oversight  of  the 
transactions  or  the  traders.  The 
Commission,  however,  notes  that  it 
must  monitor  for  the  potential  that 
clearing  of  cash  and  other  products  not 
subject  to  the  Act  could  adversely  affect 
the  viability,  risk  exposing,  and 
management  of  the  entity  as  an  RCO.^ 


pursuant  to  federal  banking  laws  as  depository 
instruments. 

^  An  analogy  can  be  drawn  to  the  interest  the 
Commission  has  in  assessing  risk  presented  to 
futures  commission  merchants  (FCMs)  by  their  non- 
futures  activities.  Thus,  for  example,  the 
Commission's  net  capital  rule  has  provisions 
relating  to  the  capital  treatment  of  securities  and 


D.  Treatment  as  Contract  Market 

As  proposed,  §  39.1(b)(2)  provided 
that  an  RCO  would  be  deemed  to  be  a 
contract  market  for  purposes  of  the  Act 
and  the  regulations,  but  would  be 
exempt  from  all  such  provisions  except 
as  reserved  in  §  39.5.  In  its  final  rules, 
the  Commission  has  combined  the 
language  of  proposed  §  39.1(b)(2)  with 
proposed  §  39.5.  Section  39.5  now 
provides  that  an  RCO  is  deemed  to  be 
a  contract  market  to  the  extent  it  clears 
transactions  specified  in  §  39.1(a)  (the 
scope  provision),  but  is  exempt  frtjm  all 
provisions  of  the  Act  and  regulations 
except,  as  applicable,  certain 
enumerated  sections  of  the  Act  and  the 
Commission's  regulations  which  would 
continue  to  apply. 

Combining  tne  separate  provisions 
and  amending  the  resulting  §  39.5  as 
indicated,  limits  the  purpose  for  which 
RCOs  are  deemed  to  be  contract  markets 
and  addresses  commenters'  concern  that 
the  provision  would  subject  clearing 
organizations  to  provisions  of  the  Act 
and  the  Commission's  regulations  that 
do  not  now  apply.  See,  e.g.,  BOTCC  CL 
21-6  at  4.  Pvu-suant  to  the  final  rule,  an 
RCO  is  deemed  to  be  a  contract  market 
only  to  the  extent  it  clears  those 
transactions  specified  in  §  39.1(a). 
Further,  even  though  an  RCO  is  deemed 
to  be  a  contract  market  to  this  limited 
extent,  §  39.5  exempts  it  from  all 
provisions  of  the  Act  and  regulations, 
except  the  sections  enmnerated,  and 
only  to  the  extent  those  enumerated 
sections  are  applicable  to  the  activity  of 
clearing  §  39.1(a)  transactions. 

In  reserving  the  sections  of  the  Act 
and  the  regulations  enmnerated  in 
§  39.5,  the  Commission  is  not  asserting 
that  any  of  those  sections  or  regulations 
would  be  applicable  to  an  RCO  under 
any  particular  circumstances.  The 
Commission  only  seeks,  conservatively, 
to  reserve  those  sections  of  the  Act  and 
regulations  that  may  need  to  be  applied 
to  an  RCO  in  order  to  achieve 
compliance  with  the  core  principles  set 
forth  in  Part  39.  The  reservations  in 
§  39.5  of  Sections  4b  and  4o  of  the  Act 
and  Rule  33.10  will  subject  RCOs  to  the 
same  standard  with  respect  to  fraud  and 
manipulation  in  connection  with  the 
clearing  of  transactions  to  which 
clearing  organizations  are  currently 
subject.  See  FL\  CL  23-26  at  5. 
Reservation  of  the  enmnerated  sections 
of  the  Act  or  regulations,  including 
specifically  Section  4i  of  the  Act  and 
Rule  1.38(a),  will  not  render  RCOs 


responsible  for  the  enforcement  of  any 
new  or  additional  regulatory 
requirements,  nor  increase  the  liability 
of  clearing  organizations  under  Section 
22  of  the  Act.  See  BOTCC  CLs  21-20  at 
7  and  21-6  at  4. 

E.  Competitive  Issues 

Commenters  strongly  agreed  with  the 
requirement  in  §  39.2  that  all 
transactions  effected  on  a  contract 
market,  RFE,  or  DTF,  if  cleared,  must  be 
cleared  by  an  RCO.  For  example,  the 
CME  expressed  its  agreement  with  the 
result  that  a  clearing  organization  that 
either  is  governed  by  another  regulator, 
or  has  no  regulator,  is  prohibited  from 
clearing  such  products.  CL  21-51  at  10. 
However,  many  commenters  raised 
concerns  regarding  the  effect  of  Part  39 
on  the  ability  of  RCOs  to  compete  with 
other  types  of  clearing  organizations. 
The  commenters  stated  that  allowing 
clearing  organizations  other  than  RCOs, 
including  clearing  organizations 
regulated  by  the  SEC,  to  clear 
transactions  effected  pursuant  to  Parts 
35  or  36,  will  give  clearing  organizations 
other  than  RCOs  the  abihty  to  clear  the 
full  spectrum  of  financial  transactions — 
cash,  secm-ities,  options,  futures  (if 
traded  on  an  exempt  MTEF)  and  other 
derivatives.  They  further  stated  that  the 
SEC,  however,  will  not  allow  an  RCO 
that  is  not  also  registered  as  a  clearing 
agency  with  the  SEC  to  clear 
transactions  in  securities.  Id. 
Commenters  thought  the  proposal  grants 
an  imfair  exemption  to  securities 
clearinghouses,  banks,  bank  affiliates, 
and  foreign  clearinghouses  from  the 
substantive  requirements  that  otherwise 
would  apply  to  RCOs.  CLs  21-6  at  5, 
21-20  at  5,  23-26  at  7,  and  21-36  at  6. 

In  authorizing  particular  clearing 
organizations  in  addition  to  RCOs  to 
clear  transactions  pursuant  to  Parts  35 
and  36,  the  Commission  is  adopting  die 
unanimous  recommendations  made  in 
the  report  of  the  President's  Working 
Group. 3  The  Commission  notes  that  it 
has  made  revisions  elsewhere  in  its  new 
regulatory  framework  (i.e.,  the  final 
rules  imder  Parts  35-38)  that  lessen  the 
impact  of  these  concerns  in  some 
instances.  Under  final  rules  adopted  by 
the  Commission  in  response  to 
comments  made  by  the  U.S.  Department 
of  the  Treasury,  transactions  based  on 
U.S.  government  securities  are  not 


eligible  for  trading  on  exempt  MTEFs.'" 
Under  part  39,  only  RCOs  can  clear 
transactions  effected  on  DTFs  or  RFEs. 

F.  Application  of  Core  Principles  and 
Appendix  A 

1 .  General 

RCO  applicants  must  demonstrate 
compliance  with  each  of  the  core 
principles  of  Part  39  as  a  condition  of 
recognition.  These  principles  will  not 
subject  RCOs  to  any  regulatory 
requirement  not  now  applicable  to 
futures  clearing  organizations  under  the 
Commission's  current  oversight.  Each  of 
the  core  principles  must  be  addressed, 
but  the  guidance  in  Appendix  A  to  Part 
39  is  intended  only  to  be  illustrative  of 
the  types  of  matters  an  applicant  may 
address  in  order  to  satisfactorily 
demonstrate  that  it  meets  the  core 
principles. 

The  final  appendix  clarifies  the 
purpose  of  the  guidance  in  response  to 
commenters'  concerns  regarding  the 
level  of  specificity  in  Appendix  A. 
Commenters  were  concerned  that  the 
guidance  would  take  on  the  force  of  law, 
applicants  would  have  to  affirmatively 
demonstrate  compliance  with  each 
provision,  and  clearing  organizations 
would  be  subject  to  far  greater 
regulatory  compliance  burdens  than 
before.  See,  e.g.,  FIA  CL  23-26  at  4  and 
BOTCC  CL  21-20  at  10.  Appendix  A 
expressly  makes  clear  that  it  is  neither 
a  checklist  of  issues  that  an  applicant  is 
required  to  address  nor  an  exclusive  list 
of  matters  from  which  an  applicant  can 
choose  applicable  components  to 
address.  Rather,  the  appendix  provides 
detailed  non-binding  guidance  that 
applicants  can  use  as  a  tool  in 
demonstrating  satisfaction  of  the  core 
principles. 

In  order  to  become  recognized  under 
Part  39,  current  futures  clearing 
organizations  need  only  submit  a 
certification  that  their  rules,  procedures 
and  operations  fulfill  the  conditions  for 
recognition  imder  Part  39."  All  of  the 
current  futures  clearing  organizations 
could  become  recognized  in  this 


other  non-futures  inventory  held  by  an  FCM  in  the 
normal  course  of  its  business.  See  Commission 
Regulation  1.17.  See  also  Commission  Regulations 
1.14  and  1.15  that  assess  risk  to  a  registered  FCM 
6x>m  afTiliates  in  its  holding  company  system. 


'Over-the-Counter  Derivatives  Markets  and  the 
Commodity  Exchange  Act,  Report  of  the  President's 
Working  Group,  November  1999.  The  group,  whose 
members  were  signatories  to  the  report,  includes 
the  Secretary  of  the  Treasury,  the  Chairman  of  the 
Board  of  Governors  of  the  Federal  Reserve  System,  . 
the  Chairman  of  the  Securities  and  Exchange 
Commission,  and  the  Chairman  of  the  Commodity 
Futures  Trading  Commission. 


1°  Specifically,  the  Commission  has  removed  the 
reference  to  exempt  securities  and  indexes  thereof 
previously  included  in  proposed  Rule  36.2(fa)(4) 
and  has  amended  final  Rule  36.2(b)(1)  to  mak?  clear 
that  eligible  debt  instruments  do  not  include  such 
exempt  securities. 

*<  Although  §  39.4(a)  allows  only  nondormant 
entities,  as  defined,  to  self-certify,  the  Commission 
is  prepared  to  accept  the  certification  of  the 
Intermarket  Clearing  Corporation  (ICC)  under  this 
provision.  ICC  is  a  wholly-owned  subsidiary  of  the 
Options  Clearing  Corporation.  Commission  staff  is 
familiar  with  ICC's  rules  and  operations.  ICC  has 
maintained  its  clearing  systems,  rules,  and  banking 
and  other  arrangements  in  place  and  remains  fully 
prepared  operationally  to  clear  transactions  in 
futures  contracts  in  accordance  with  its  rules. 
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manner.  They  are  not  required  to 
address  affinnatively  any  of  the  separate 
core  principles  (and  none  of  the 
suggested  guidance  in  Appendix  A). 

2.  The  Core  Principles 

The  final  rules  contain  changes  that 
address  commenters'  views  concerning 
the  wording  and  applicability  of 
particular  core  principles.  Commenters 
requested  that  Core  Principle  2,  which 
deals  with  participant  and  product 
eligibility,  be  revised  to  eliminate 
product  eligibility  criteria  for 
instruments  that  an  RCO  will  accept  for 
clearing.  Commenters  contended  that 
this  requirement  was  impractical,  would 
require  an-  extraordinary  degree  of 
prognostication  and  would  best  be  dealt 
with  on  a  case-by-case  basis  by  an  RCO, 
considering  all  relevant  circiunstances. 
BOTCC  CL  21-20  at  13.  The 
Commission  has  revised  the  final  core 
principle  and  the  accompanying 
appendix  guidance  accordingly. 

Several  commenters  thougnt  that  Core 
Principle  7  on  enforcement 
inappropriately  required  arrangements 
and  resources  for  resolution  of  disputes 
and  encoiu-aged  the  Commission  to 
eliminate  it  from  the  principle.  See,  e.g., 
^4YCC  CL  23-40  at  4  and  GSCC  23-19 
at  4.  The  Commission  has  considered 
the  commenters'  concerns  that  this 
requirement  would  impose  a  new  and 
inappropriate  burden  on  RCOs,  but  has 
determined  to  retain  it  in  the  core 
principle  with  the  added  quedification 
of  "as  applicable."  The  Conunission 
does  not  wish  to  rule  out  the  possible 
appropriateness  of  some  form  of  dispute 
resolution  at  RCOs  as  the  industry 
continues  to  evolve.  By  qualifying  the 
item  with  its  applicability,  RCO 
applicants  can  choose  to  address 
whether  and  why  they  do  or  do  not  have 
a  dispute  resolution  program  in 
demonstrating  that  they  wUl  be  able  to 
effectively  enforce  their  rules. 

The  final  version  of  the  other  core 
principles  contains  modifications  that 
serve  to  increase  their  intended  breadth 
and  flexibility.  For  example.  Core 
Principle  1 ,  which  deals  with  financial 
resources,  as  proposed,  required 
adequate  capital  resources  to  fulfill  its 
guarantee  function  without  interruption 
in  various  market  conditions.  At  the 
suggestion  of  one  of  the  commenters, 
the  final  version  of  Core  Principle  1 
requires  adequate  financial  resources  to 
fulfill  its  guarantee  function  without 
interruption  in  reasonably  foreseeable 
market  conditions.  See  Coalition  CL  23- 
41  at  24.  In  addition.  Core  Principle  14 
concerning  competition  has  been 
revised.  The  Commission  does  not  want 
to  inadvertently  impose  duties  on  an 
applicant  that  differ  in  form  or  degree 


from  the  antitrust  statutes  and  court 
decisions  construing  federal  antitrust 
laws.  See  BOTCC  CL  21-20  at  13.  Thus, 
final  Core  Principle  14  simply  requires 
RCOs  to  operate  in  a  manner  consistent 
with  the  public  interest  to  be  protected 
by  the  antitrust  laws.  This  language 
comes  directly  from  Section  15  of  the 
Act  which  the  Commission  has  reserved 
in  §  39.5.  The  requirements  of  Section 
15  remain  the  responsibility  of  the 
Commission  and  the  Commission 
intends  to  apply  Section  15  to  antitrust 
issues  in  the  same  manner  as  previously 
applied. 

Core  Principle  12  regarding  public 
disclosure  of  certain  operating 
procedures  of  an  RCO  was  not  revised 
in  response  to  concerns  regarding 
confidentiality.  An  RCO,  however,  will 
not  be  required  under  this  core 
principle  to  disclose  trade  secrets. 

3.  The  Guidance  in  Appendix  A 

Conunenters  also  expressed  opinions 
about  the  applicability  and  wording  of 
particular  proposed  guidance  in 
Appendix  A.  Many  of  these  concerns 
are  addressed  by  language  in  the  final 
appendix  that  states  the  guidance  is 
only  illustrative  of  the  types  of  matters 
an  applicant  may  address  in  order  to 
demonstrate  that  it  meets  the  core 
principles  and  is  not  intended  to  be  a 
mandatory  checklist  of  issues  to 
address.  If  particidar  guidance  does  not 
apply  to  an  RCO  applicant,  it  may  either 
not  address  it  or  explain  why  it  does  not 
apply.  Applicants  also  are  strongly 
encouraged  to  address  relevant  matters 
other  than  those  contained  in  the 
guidance  suggested  in  the  appendix  if 
doing  so  would  assist  the  applicant  in 
demonstrating  compliance  with  a 
particular  core  principle. 

The  Commission  has  modified  certain 
of  the  guidance  in  response  to 
commenters'  concerns  regarding  the 
appropriateness  or  applicability  of 
particular  guidance  language.  In 
response  to  comments  that  the 
Commission  does  not  have  the  authority 
to  review  the  setting  of  levels  of  margin, 
the  Conunission  revised  guidance 
regarding  the  determination  of 
appropriate  margin  levels  for  a  cleared 
contract  and  the  clearing  member 
clearing  the  contract.  See,  e.g.,  FIA  CL 
23-26  at  4.  The  final  version  of  this 
guidance  suggests  that  an  applicant  may 
describe  the  process  by  which  it  would 
determine  appropriate  margin  levels  for 
an  instrument  that  it  clears  and  its 
clearing  members.  This  information  is 
highly  relevant  and  could  be  used  by  an 
applicant  for  RCO  status  to  assist  in 
demonstrating  that  it  meets  the  third 
core  principle  concerning  the  ability  to 


manage  risks  associated  with  carrying 
out  the  guarantee  function. 

Several  comments  addressed  the 
appropriateness  of  the  proposed 
guidance  under  Core  Principle  6 
concerning  default  rules  and 
procediu-es.  The  guidance  suggested  that 
applicants  describe  rules  and 
procedures  regarding  priority  of 
customer  accounts  over  proprietary 
accounts  and,  where  applicable,  in  the 
context  of  other  programs  such  as 
specialized  margin  reduction  programs 
like  cross-margining.  Commenters 
argued  that  given  the  successful 
operation  of  cross-margining  programs, 
it  is  inappropriate  for  the  accounts  of 
cross-margining  participants  to  be 
subordinated  to  the  accounts  of  market 
participants  not  participating  in  cross- 
margining  programs.  OCC  CL  23-23  at 
2,3.  The  Commission  has  considered 
this  argument  and  although  it 
recognizes  that  cross-margining 
programs  have  been  successful  and  can 
operate  to  reduce  risks,  including  risk  of 
participant  default,  it  has  determined  to 
retcun  this  guidance  in  the  final 
Appendix  A.  The  guidance  is 
appropriate  in  that  it  only  suggests  that 
an  applicant  RCO  that  is  proposing  or 
contemplating  being  a  party  to  a  margin 
reduction  program  such  as  cross- 
margining  address  in  its  application 
whether  and  why  a  priority  rule  would 
or  would  not  be  present  in  any 
particular  margin  reduction  program.  It 
does  not  require  such  a  priority  rule. 
This  information  will  provide  relevant 
and  useful  information  to  the 
Commission  in  assessing  the  applicant's 
overall  compliance  with  all  aspects  of 
Core  Principle  6. 

The  Commission  modified  other 
guidance  under  various  core  principles 
in  response  to  comments  received.  For 
example,  the  final  guidance  under  Core 
Principle  8  dealing  with  system 
safeguards  suggests  that  an  applicant 
may  confirm  that  system  testing  and 
review  has  been  performed  by  a 
qucdified  independent  professional,  and 
not  specifically  by  a  member  of  the 
Information  Systems  Audit  and  Control 
Association.  A  professional  that  is  a 
certified  member  of  the  Information 
Systems  Audit  and  Control  Association 
experienced  in  the  industry,  however,  is 
referred  to  as  an  example  of  an 
acceptable  party  to  carry  out  such 
testing  and  review.  See  CL  21-20  at  10. 
In  addition,  the  Commission  has 
modified  the  guidance  for  Core 
Principle  9  relating  to  governance  to 
note  that  an  RCO,  consistent  with 
longstanding  Commission  policy,  may 
not  limit  liability  for  violation  of  the  Act 
or  Commission  rules,  fraud,  or  wanton 
or  willful  misconduct.  This  requirement 


ciurently  applies  to  designated  contract 
markets. 

G.  Other  Comments 

Certain  conunenters  suggested  that 
the  Commission  restrict  the  length  of 
time  that  a  proposed  RCO  rule  could  be 
stayed  under  Conunission  Regulation 
1.41.  See  e.g..  CL  21-20  at  12.  The 
Commission  anticipates  that  it  only  will 
impose  a  stay  of  an  RCO  rule  in  limited 
and  potentially  egregious  situations.  In 
fact,  the  Commission  would  only  be 
able  to  stay  a  proposed  rule  incident  to 
disapproval  proceedings  and  the  stay 
determination  would  not  be  delegable  to 
Commission  staff.  Since  a  rule  only 
would  be  stayed  incident  to  a 
disapproval  proceeding,  the  length  of 
any  stay  would  not  be  indeterminate  in 
any  event. 

Certain  conunenters  raised  questions 
as  to  whether  bankruptcy  provisions 
that  are  currently  applicable  to 
transactions  conducted  on  a  contract 
market  could  also  be  applicable  to  all 
transactions  cleared  by  an  RCO.  See, 
e.g.,  CL  21-65  at  23.  Part  39  reserves  the 
applicability  of  Part  190  to  the  activity 
of  clearing  §  39.1(a)  transactions,  if 
applicable.  Part  190  in  conjunction  with 
the  commodity  broker  liquidation 
provisions  of  Subchapter  IV  of  Chapter 
7,  Tide  11  of  the  Federal  Baidcruptcy 
Code,  apply  to  an  insolvency  when  the 
insolvent  party  is  a  "commodity  broker" 
(typically  an  FCM  or  clearing 
organization  that  has  any  futures 
accounts),  as  defined  imder  Title  11.  If 
an  RCO  does  not  have  open  futures 
accoimts  it  would  not  be  covered  by 
Subchapter  IV. 

IV.  Section  4(c)  Findings 

These  final  rules  are  being 
promulgated  under  Section  4(c)  of  the 
Act,  which  grants  the  Commission 
broad  exemptive  authority.  Section  4(c) 
of  the  Act  provides  that,  in  order  to 
promote  responsible  economic  or 
financial  innovation  and  fair 
competition,  the  Commission  may  by 
rule,  regxdation  or  order,  exempt  any 
class  of  agreements,  contracts  or 
transactions,  including  any  person  or 
class  of  persons  offering,  entering  into, 
rendering  advice  or  rendering  other 
services  with  respect  to,  the  agreement, 
contract,  or  transaction,  fi-om  the 
contract  market  designation  requirement 
of  Section  4(a)  of  the  Act,  or  any  other 
provision  of  the  Act  other  than  Section 
2(a)(1)(B),  if  the  Commission  determines 
that  the  exemption  would  be  consistent 
with  the  public  interest.  Furthermore, 
Section  4(c)(2)  of  the  Act  provides  that 
the  Commission  may  not  grant  an 
exemption  fi-om  the  contract  market 
designation  requirement  of  Section  4(a) 


of  the  Act  unless  the  Commission  also 
finds  that:  (i)  the  contract  market 
designation  requirement  should  not  be 
applied  to  the  agreement,  contract,  or 
transaction  for  which  the  exemption  is 
requested  and  the  exemption  would  be 
consistent  with  the  public  interest  and 
the  piuposes  of  the  Act;  (ii)  the 
exempted  transaction  will  be  entered 
into  solely  between  "appropriate 
persons";  and  (iii)  the  agreement, 
contract,  or  transaction  in  questions  will 
not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any 
contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties 
under  the  Act. 

As  explained  above,  Part  39  is  part  of 
a  new  regulatory  framework.  The  new 
framework  is  intended  to  promote 
innovation  and  competition  in  the 
trading  of  derivatives  and  to  permit  the 
markets  the  flexibility  to  respond  to 
technological  and  structural  changes. 
Specifically,  Part  39  replaces 
Commission  regulation  of  clearing 
organizations  through  the  current  more 
formal  designation  and  regulation  of 
contract  markets.  It  provides  for  a 
streamlined  procediu-e  for  clearing 
organizations  to  obtain  recognition  by 
meeting  broad,  non-prescriptive  core 
principles.  It  permits  recognized 
clearing  organizations  the  flexibility  to 
clear  regulated,  exempt,  and 
imregtdated  transactions.  It  also 
authorizes  clearing  organizations 
regulated  by  other  regulatory  bodies  to 
clear  certain  transactions.  The  core 
principle  approach  set  forth  in  Part  39 
strikes  an  appropriate  balance  between 
applying  necessary  regulatory 
protections  to  the  critical  market 
functions  of  clearing  and  faciUtating  the 
development  of  varied  clearing 
mechanisms  and  structures. 
Accordingly,  the  Commission  believes 
that  Part  39  is  consistent  with  the  public 
interest,  is  consistent  with  the  purposes 
of  the  Act,  will  be  applicable  only  to 
appropriate  persons,  and  would  have  no 
adverse  effect  on  the  regulatory  or  self- 
regulatory  responsibilities  imposed  by 
the  Act. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  promulgating  rules, 
consider  the  impact  of  those  regulations 
on  small  entities.  The  rules  adopted 
herein  would  affect  certain  clearing 
organizations.  The  Commission  has 
stated  that  it  is  appropriate  to  evaluate 
within  the  context  of  a  particular  rule 
whether  some  or  all  of  affected  entities 
should  be  considered  small  entities  and, 


if  so,  to  analyze  the  economic  impact  on 
them  of  any  rule.  In  this  regard,  the 
ndes  being  adopted  herein  would  not 
require  any  ciirrent  futures  clearing 
organization  to  change  any  aspect  of  its 
operation  or  take  any  action  other  than 
to  submit  a  certification.  The  rules  being 
adopted  replace  regulation  of  clearing 
organizations  through  the  formal 
designation  and  regulation  of  contract 
markets  with  a  streamlined  procedure 
for  clearing  organizations,  regardless  of 
size,  to  obtain  recognition  by  meeting 
broad,  non-prescriptive  core  principles. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies, 
pursuant  to  5  LT.S.C.  605(b),  that  die 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
this  regard,  the  Commission  notes  that 
it  did  not  receive  any  comments 
regarding  the  RFA  implications  of  Part 
39. 

B.  Paperwork  Reduction  Act 

Part  39  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  the  Commission 
submitted  a  copy  of  this  part  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  See  44  U.S.C. 
§  3507(d).  No  comments  were  received 
in  response  to  the  Commission's 
invitation  in  the  proposing  release  to 
comment  on  any  potential  paperwork 
burden  associated  with  this  regulation. 

List  of  Subiects  in  17  CFR  Part  39 

Clearing,  Clearing  Organizations, 
Commodity  Futures,  Consumer 
Protection. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
Sections  2,  6(c),  7a,  and  12a(5)  of  the 
U.S.C,  the  Commission  hereby  amends 
Chapter  I  of  Tide  17  of  the  Code  of 
Federal  Regulations  by  adding  part  39  to 
read  as  follows: 

PART  39— RECOGNIZED  CLEARING 
ORGANIZATIONS 

Sec. 

39.1  Scope  and  definitions. 

39.2  Permitted  clearing. 

39.3  Conditions  for  recognition  as  a 
recognized  clearing  organization. 

39.4  Procedures  for  recognition. 

39.5  Enforceability. 

39.6  Fraud  in  connection  with  the  clearing 
of  transactions  by  a  recognized  clearing 
organizaUon. 

Appendix  A  to  Part  39 — Application 
Guidance 

Authority:  7  U.S.C.  2,  6{c),  6d(2),  6g.  7a, 
12a(5). 
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§39.1     Scope  and  definitions. 

(a)  Scope.  The  provisions  of  this  part 
39  apply  to  a  recognized  clearing 
organization  that  clears  transactions 
effected  on  or  through  a  designated 
contract  market,  a  recognized  futiu'es 
exchange  under  part  38  of  this  chapter, 
a  derivatives  transaction  facility  under 
part  37  of  this  chapter,  an  exempt 
multilateral  transaction  execution 
facility  under  part  36  of  this  chapter, 
and  to  exempt  bilateral  transactions 
under  part  35  of  this  chapter. 

(b)  Definitions.  For  purposes  of  this 
part: 

(1)  Clearing  organization  means  a 
person  that  provides  a  credit 
enhancement  function  with  respect  to 
transactions  executed  on  a  designated 
contract  market  or  pursuant  to  Parts  35 
through  38  of  this  chapter  in  connection 
with  netting  and/or  settling  the 
payments  and  payment  obligations  of 
such  members  or  participants,  by 
becoming  a  universal  counterparty  to 
such  members  or  participants,  or 
otherwise;  but  does  not  include  those 
netting  arrangements  specified  in 

§  35.2(d)(1)  and  {d)(2).  nor  does  it 
include  an  entity  that  is  a  single 
counterparty  offering  to  enter  into,  or 
entering  into  bilateral  transactions  with 
multiple  counterparties. 

(2)  Recognized  clearing  organization 
means  a  clearing  organization  that  has 
been  recognized  by  the  Commission 
under  §39.3. 

§39.2    Permitted  clearing. 

(a)  Any  transaction  effected  on  a 
designated  contract  market,  recognized 
futiu-es  exchange,  or  derivatives 
transaction  facility,  if  cleared,  shall  be 
cleared  by  a  recognized  clearing 
organization.  The  clearing  of 
transactions  by  a  recognized  clearing 
organization  shall  be  governed  by  the 
provisions  of  this  part. 

(b)  A  transaction  effected  pursuant  to 
part  35  or  part  36  of  this  chapter,  if 
cleared,  shall  meet  the  requirements  of 
§  35.2(c)  or  §  36.2(c)  of  this  chapter,  as 
applicable,  if  the  transaction  is  cleared 
by  one  of  the  following  authorized 
clearing  organizations: 

(1)  A  recognized  clearing 
organization; 

(2)  A  securities  clearing  agency 
subject  to  the  supervisory  jurisdiction  of 
the  Securities  and  Exchange 
Commission; 

(3)  A  clearing  system  organized  as  a 
bank,  bank  subsidiary,  affiliate  of  a 
bank,  or  Edge  Act  corporation 
established  under  the  Federal  Reserve 
Act  authorized  to  engage  in 
international  banking  or  financial 
activities,  and  subject  to  the  jurisdiction 


of  the  Federal  Reserve  or  Comptroller  of 
the  Currency;  or 

(4)  A  foreign  clearing  organization 
that  demonstrates  to  the  Commission 
that  it: 

(i)  Is  subject  to  home  country 
regulation  and  oversight  comparable  to 
the  standards  set  forth  by  the 
Commission  for  recognition  of  clearing 
organizations  under  this  part;  and 

(ii)  Is  a  party  to  and  abides  by 
appropriate  and  adequate  information- 
sharing  arrangements. 

(c)  The  clearing  of  transactions 
effected  piu-suant  to  part  35  or  part  36 
of  this  chapter  by  a  recognized  clearing 
organization  shall  be  governed  by  the 
provisions  of  this  part.  The  provisions 
of  this  part  shall  not  apply  to  the 
clearing  of  transactions  effected 
piu-suant  to  part  35  or  part  36  by  an 
authorized  clearing  organization  other 
than  a  recognized  clearing  organization. 

(d)  Nothing  in  tbis  part  pronibits 
clearing  by  a  recognized  clearing 
organization  of  transactions  not 
specified  in  §  39.1(a). 

§  39.3    Conditions  for  recognition  as  a 
recognized  clearing  organization. 

To  be  recognized  by  the  Commission 
imder  this  part  39  as  a  recognized 
clearing  organization,  an  entity: 

(a)  Need  not  be  affiliated  with  a 
designated  contract  market  or 
recognized  futures  exchange  under  part 
38  of  this  chapter,  derivatives 
transaction  facility  under  part  37  of  this 
chapter,  or  exempt  multilateral 
transaction  execution  facility  under  part 
36  of  this  chapter; 

(b)  Must  have  rules  and  procedures 
relating  tg  its  governance  and  to  the 
operation  of  its  clearing  function;  and 

(c)  Must  initially,  and  on  a  continuing 
basis,  meet  and  adhere  to  the  following 
core  principles: 

(1)  Financial  resources:  Have 
adequate  financial  resources  to  fulfill  its 
guarantee  function  without  interruption 
in  reasonably  foreseeable  market 
conditions. 

(2)  Participant  eligibility:  Have 
appropriate  admission  and  continuing 
eligibility  standards  for  members  or 
participants  of  the  organization. 

(3)  Risk  management:  Have  the  ability 
to  manage  the  risks  associated  with 
carrying  out  its  guarantee  function 
through  the  use  of  tools  and  procediu^es 
appropriate  under  the  circumstances. 

(4)  Settlement  procedures:  Have  the 
ability  to  complete  settlements  on  a 
timely  basis  under  varying 
circumstances,  to  maintain  an  adequate 
record  of  the  flow  of  funds  associated 
with  the  transactions  it  clears,  and,  to 
the  extent  applicable,  to  comply  with 
the  terms  and  conditions  of  any  netting 


or  offset  arrangements  with  other 
clearing  organizations. 

(5)  Treatment  of  member  and 
participant  funds:  Have  adequate 
procediues  designed  to  protect  the 
safety  of  member  and  participant,  and  as 
applicable,  customer  funds  held  by  the 
clearing  organization. 

(6)  Default  rules  and  procedures: 
Have  rules  and  procediues  designed  to 
allow  for  the  effective  and  fair 
management  of  events  when  members 
or  participants  become  insolvent  or 
otherwise  default  on  their  obligations  to 
the  clearing  organization. 

(7)  Rule  enforcement:  Have 
arrangements  and  resoiux:es  for  the 
effective  monitoring  and  enforcement  of 
compliance  with  its  rules  emd,  as 
applicable,  for  resolution  of  disputes. 

(8)  System  safeguards:  Have  a 
program  of  testing,  oversight,  and  risk 
analysis  to  ensure  that  its  automated 
systems  function  properly  and  have 
adequate  capacity,  security,  emergency, 
and  disaster  recovery  procedures. 

(9)  Governance:  Have  appropriate 
fitness  standards  for  owners  or  operators 
with  greater  than  ten  percent  interest  or 
an  affiliate  of  such  an  owner,  and  for 
members  of  the  governing  board,  and  a 
means  to  address  conflicts  of  interest  in 
making  decisions. 

(10)  Reporting:  Provide  all 
information  requested  by  the 
Commission  for  it  to  conduct  its 
oversight  function  of  the  clearing 
organization's  activities. 

(11)  Recordkeeping:  Keep  full  books 
and  records  of  all  activities  relating  to 
its  business  as  a  recognized  clearing 
organization  in  a  form  and  manner 
acceptable  to  the  Commission  for  a 
period  of  five  years,  diu-ing  the  first  two 
of  which  the  books  and  records  are 
readily  available,  and  which  shall  be 
open  to  inspection  by  any  representative 
of  the  Commission  or  the  U.S. 
Department  of  Justice. 

(12)  Public  information:  Publicly 
disclose  information  concerning  the 
rules  and  operating  procedures 
governing  its  clearing  and  settlement 
systems,  including  default  procedures. 

(13)  Information  sharing:  Participate 
in  domestic  and  international 
information-sharing  agreements  as 
appropriate  and  use  information 
obtained  from  such  agreements  in 
carrying  out  the  clearing  organization's 
risk  management  program. 

(14)  Competition:  Operate  in  a  manner 
consistent  with  the  public  interest  to  be 
protected  by  the  antitrust  laws. 

§  39.4    Procedures  for  recognition. 

(a)  Recognition  by  certification,  h 
clearing  organization  that  cleared  for  at 
least  one  nondormant  contract  market 


within  the  meaning  of  §  5.3  of  this 
chapter  on  February  12,  2001,  will  be 
recognized  by  the  Commission  as  a 
recognized  clearing  organization  upon 
receipt  by  the  Commission  at  its 
Washington,  DC,  headquarters  of  a  copy 
of  the  clearing  organization's  cvurent 
rules  and  a  certification  by  the  clearing 
organization  that  it  meets  the  conditions 
for  recognition  under  this  part. 

(b)  Recognition  by  application.  A 
clearing  organization  shall  be 
recognized  by  the  Commission  as  a 
recognized  clearing  organization  sixty 
days  after  receipt  by  the  Commission  of 
an  application  for  recognition  unless 
notified  otherwise  during  that  period,  if: 

(1)  The  application  demonstrates  that 
the  applicant  satisfies  the  conditions  for 
recognition  under  this  part; 

(2)  The  submission  is  labeled  as  being 
submitted  piu'suant  to  tbis  part; 

(3)  The  submission  includes  a  copy  of 
the  applicant's  rules  and,  to  the  extent 
that  compliance  with  the  conditions  of 
recognition  is  not  self-evident,  a  brief 
explanation  of  how  the  rules  satisfy 
each  of  the  conditions  for  recognition 
under  §39.3; 

(4)  The  applicant  does  not  amend  or 
supplement  the  application  for 
recognition,  except  as  requested  by  the 
Commission  or  for  correction  of 
typographical  errors,  renumbering  or 
other  nonsubstantive  revisions,  during 
that  period;  and 

(5)  The  applicant  has  not  instructed 
the  Conmiission  in  writing  during  the 
review  period  to  review  the  application 
pursuant  to  procedures  under  section  6 
of  the  Act. 

(6)  Appendix  A  to  this  part  is 
guidance  to  applicants  concerning  how 
the  core  principles  set  forth  in  this 
paragraph  (b)  could  be  satisfied. 

(c)  Termination  of  part  39  review. 
During  the  sixty-day  period  for  review 
pursuant  to  paragraph  (b)  of  this  section, 
the  Commission  shall  notify  the 
applicant  seeking  recognition  that  the 
Commission  is  terminating  review 
under  this  section  and  will  review  the 
proposal  under  the  procedures  of 
section  6  of  the  Act,  if  it  appears  that  the 
application  fails  to  meet  the  conditions 
for  recognition  under  this  part.  This 
termination  notification  will  state  the 
nature  of  the  issues  raised  and  the 
specific  condition  of  recognition  that 
the  application  appears  to  violate,  is 
contrary  to,  or  fails  to  meet.  Within  ten 
days  of  receipt  of  this  termination 
notification,  the  applicant  seeking 
recognition  may  request  that  the 
Commission  render  a  decision  whether 
to  recognize  the  clearing  organization  or 
to  institute  a  proceeding  to  disapprove 
the  proposed  submission  under 
procedures  specified  in  section  6  of  the 


Act  by  notifying  the  Commission  that 
the  applicant  seeking  recognition  views 
its  submission  as  complete  and  final  as 
submitted. 

(d)  Delegation  of  authority.  (1)  The 
Commission  hereby  delegates  to  the 
Director  of  the  Division  of  Trading  and 
Markets  or  the  Director's  delegatee,  with 
the  conciurence  of  the  General  Counsel 
or  the  General  Coimsel's  delegatee, 
authority  to  notify  an  entity  seeking 
recognition  under  paragraph  (b)  of  this 
section  that  review  under  those 
procedures  is  being  terminated. 

(2)  The  Director  of  the  Division  of 
Trading  and  Markets  may  submit  to  the 
Commission  for  its  consideration  any 
matter  which  has  been  delegated  in  this 
paragraph. 

(3)  Nothing  in  the  paragraph  prohibits 
the  Commission,  at  its  election,  from 
exercising  the  authority  delegated  in 
paragraph  (d)(1)  of  this  section. 

(e)  Request  for  Commission  approval 
of  rules.  (1)  An  applicant  for  recognition 
as  a  recognized  clearing  organization 
may  request  that  the  Commission 
approve  any  or  all  of  its  rules  and 
subsequent  amendments  thereto,  at  the 
time  of  recognition  or  thereafter,  imder 
section  5a(a){12)  of  the  Act  and  §  1.41  of 
this  chapter.  The  recognized  clearing 
organization  may  label  such  rules  as 
having  been  approved  by  the 
Commission. 

(2)  Rules  of  a  recognized  clearing 
organization  that  have  not  been 
submitted  pursuant  to  paragraph  (a)  or 
{b)(3)  of  this  section  shall  be  submitted 
to  the  Commission  pursuant  to  §  1.41  of 
this  chapter. 

(3)  An  applicant  seeking  recognition 
as  a  recognized  clearing  organization 
may  request  that  the  Commission 
consider  under  the  provisions  of  section 
15  of  the  Act  any  of  the  entity's  rules  or 
policies  at  the  time  of  recognition  or 
thereafter. 

(f)  Request  for  withdrawal  of 
recognition.  A  recognized  clearing 
organization  may  withdraw  from 
Commission  recognition  by  filing  with 
the  Commission  at  its  Washington,  DC 
headquarters  such  a  request. 
Withdrawal  from  recognition  shall  not 
affect  any  action  taken  or  to  be  taken  by 
the  Commission  based  upon  actions, 
activities,  or  events  occurring  during  the 
time  that  the  clearing  organization  was 
recognized  by  the  Commission. 

§39.5    Enforceability. 

To  the  extent  it  clears  transactions 
specified  in  §  39.1(a),  a  recognized 
clearing  organization  shall  be  deemed  to 
be  a  contract  market  for  purposes  of  the 
Act  and  the  Commission  rules 
thereunder;  provided,  however,  a 
recognized  clearing  organization  shall 


be  exempt  from  all  provisions  of  the  Act 
and  Commission  regulations  except,  as 
applicable,  sections  la,  2(a)(1),  4,  4b,  4c, 
4d,  4g,  4i,  4o,  5(6),  5(7),  5a(a)(l), 
5a(a){2),  5a(a)(8),  5a(a)(9),  the  rule 
disapproval  procedures  of  section 
5a(a)(12),  5a(a)(16),  5a(a)(17),  6(a),  6(c) 
to  the  extent  it  prohibits  manipulation 
of  the  market  price  of  any  commodity  in 
interstate  commerce  or  for  futtu* 
delivery  on  or  subject  to  the  rules  of  any 
contract  market.  8a(7),  8a(9),  8c(a), 
8c(b),  8c(c),  8c(d),  9(a),  9(f),  14,  15,  20 
and22oftheActand§§1.3, 1.20,  1.24, 
1^5, 1.26,  1.27, 1.29,  1.31.  1.36,  1.38, 
1.41,  parts  15  through  21,  §  33.10,  this 
part  39,  and  part  190  of  this  chapter, 
which  continue  to  apply. 

§39.6    Fraud  in  connection  with  the 
clearing  of  transactions  by  a  recognized 
clearing  organization. 

It  shall  be  unlawful  for  any  person, 
directly  or  indirectly,  in  or  in 
connection  with  the  clearing  of  any 
transaction  specified  in  §  39.1(a)  by  a 
recognized  clearing  organization: 

(a)  To  cheat  or  defraud  or  attempt  to 
cheat  or  defi'aud  any  other  person; 

(b)  Willfully  to  make  or  cause  to  be 
made  to  any  other  person  any  false 
report  or  statement  thereof  or  cause  to 
be  entered  for  any  person  any  false 
record  thereof;  or 

(c)  Willfully  to  deceive  or  attempt  to 
deceive  any  other  person  by  any  means 
whatsoever. 

Appendix  A  to  Part  39 — Application 
Guidance 

This  appendix  provides  guidance  to 
applicants  for  recognition  as  recognized 
clearing  organizations  in  connection  with 
satisfying  each  of  the  core  principles  of 
§  39.4.  This  appendix  is  only  illustrative  of 
the  types  of  matters  an  applicant  may 
address,  as  applicable,  in  order  to 
demonstrate  saUsfactorily  that  it  meets  the 
core  principles  and  is  not  intended  to  be  a 
mandatory  checklist  of  issues  to  address. 

Core  Principle  1 — Financial  Resources.  Have 
adequate  financial  resources  to  fulfill  its 
guarantee  function  without  interruption  in 
reasonably  foreseeable  market  conditions. 

In  addressing  core  principle  1,  applicants 
may  describe  or  otherwise  document: 

1 .  The  amount  of  resources  dedicated  to 
supporting  the  clearing  function: 

a.  The  amount  of  resources  available  to  the 
clearing  organization  and  the  sufficiency  of 
those  resources  to  assure  that  no  break  in 
clearing  operations  would  occur  in  a  variety 
of  market  conditions;  and 

b.  The  level  of  member/participant  default 
such  resources  could  support  as 
demonstrated  through  use  of  hypothetical 
default  scenarios  that  explain  assumptions 
and  variables  factored  into  the  illustrations. 

2.  The  nature  of  resources  dedicated  to 
supporting  the  clearing  function: 

a.  The  type  of  the  resources,  including 
their  liquidity,  and  how  they  could  be 
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accessed  and  applied  by  the  clearing 
organization  promptly:  and 

b.  Any  legaJ  or  operational  impediments  or 
conditions  to  access. 

Core  Principle  2 — Participant  Eligibility. 
Have  appropriate  admission  and  continuing 
eligibility  standards  for  members  or 
participants  of  the  organization. 

In  addressing  core  principle  2,  applicants 
may  describe  or  otherwise  document: 

1.  Member/participant  admission  criteria: 

a.  How  admission  standards  for  its  clearing 
members  would  contribute  to  the  soundness 
and  integrity  of  operations;  and 

b.  Matters  such  as  whether  these  criteria 
would  be  in  the  form  of  organization  rules 
that  apply  to  all  clearing  members,  whether 
different  levels  of  membership  would  relate 
to  different  levels  of  net  worth,  income,  and 
creditworthiness  of  members,  and  whether 
margin  levels,  position  limits  and  other 
controls  would  vary  in  accordance  with  these 
levels. 

2.  Member/participant  continuing 
eligibility  criteria: 

a.  A  program  for  monitoring  the  financial 
status  of  its  members;  and 

b.  Whether  and  how  the  clearing 
organization  would  be  able  to  change 
continuing  eligibility  criteria  in  accordance 
with  changes  in  a  member's  financial  status. 

3.  The  clearing  function  for  each 
instrument  the  organization  undertakes  to 
clear. 

Core  Principle  3 — Risk  Management.  Have 
the  ability  to  manage  the  risks  associated 
with  carrying  out  its  guarantee  function 
through  the  use  of  tools  and  procedures 
appropriate  under  the  circumstances. 

In  addressing  core  principle  3.  applicants 
may  describe  or  otherwise  document: 

1.  Use  of  risk  analysis  tools  and 
procedures: 

a.  How  the  adequacy  of  the  overall  level  of 
financial  resources  would  be  tested  on  an 
ongoing  periodic  basis  in  a  variety  of  market 
conditions;  and 

b.  How  the  organization  would  use  specific 
risk  management  tools  such  as  stress  testing 
and  value  at  risk  calculations. 

2.  Use  of  collateral: 

a.  How  appropriate  forms  and  levels  of 
collateral  would  be  established  and  collected; 

b.  How  amounts  would  be  adequate  to 
secure  prudentially  obligations  arising  from 
clearing  transactions  and  performing  as  a 
central  counterparty; 

c.  The  process  for  determining  appropriate 
margin  levels  for  an  instrument  cleared  and 
for  clearing  members; 

d.  The  appropriateness  of  required  or 
allowed  forms  of  margin  given  the  liquidity 
and  related  requirements  of  the  clearing 
organization; 

e.  How  the  clearing  organization  would' 
value  open  positions  and  collateral  assets; 
and 

f.  The  proposed  margin  collection  schedule 
and  how  it  would  relate  to  changes  in  the 
value  of  market  positions  and  collateral 
values. 

3.  Use  of  credit  limits:  If  and  how  systems 
would  be  implemented  that  would  prevent 
members  and  other  market  participants  from 
exceeding  credit  limits. 


4.  Use  of  cross-margin  programs:  How 
collateral  assets  subject  to  cross-margining 
programs  would  provide,  where  applicable, 
for  clear,  fair,  and  efficient  loss-sharing 
arrangements  in  the  event  of  a  program 
participant  default. 

Core  Principle  4 — Settlement  Procedures. 
Have  the  ability  to  complete  settlements  on 
a  timely  basis  under  varying  circumstances, 
to  maintain  an  adequate  record  of  the  flow 
of  funds  associated  with  the  transactions  it 
clears,  and,  to  the  extent  applicable,  to 
comply  with  the  terms  and  conditions  of  any 
netting  or  offset  arrangements  with  other 
clearing  organizations. 

In  addressing  core  principle  4,  applicants 
may  describe  or  otherwise  document: 

1.  Settlement  timeframe: 

a.  Procedures  for  completing  settlements 
on  a  timely  basis  during  times  of  normal 
operating  conditions;  and 

b.  Procedures  for  completing  settlements 
on  a  timely  basis  in  varying  market 
circumstances  including  during  a  period 
when  a  significant  participant  or  member  has 
defaulted. 

2.  Recordkeeping: 

a.  The  nature  and  quality  of  the 
information  collected  concerning  the  flow  of 
funds  involved  in  clearing  and  settlement; 
and 

b.  How  such  information  would  be 
recorded,  maintained  and  accessed. 

3.  Interfaces  with  other  clearing 
organizations:  How  compliance  with  the 
terms  and  conditions  of  netting  or  offset 
arrangements  with  other  clearing 
organizations  would  be  met,  including, 
among  others,  common  banking  or  common 
clearing  programs. 

Core  Principle  5 — Treatment  of  Member  and 
Participant  Funds.  Have  adequate 
procedures  designed  to  protect  the  safety  of 
member  and  participant,  and  as  applicable, 
customer  funds  held  by  the  clearing 
organizatioo. 

In  addressing  core  principle  5,  applicants 
may  describe  or  otherwise  document: 

1.  Safe  custody: 

a.  The  safekeeping  of  funds,  whether  in 
accounts,  in  depositories,  or  with  custodians, 
and  how  it  would  meet  industry  standards  of 
safety; 

b.  Any  written  terms  regarding  the  legal 
status  of  the  funds  and  the  specific 
conditions  or  prerequisites  for  movement  of 
the  funds;  and 

c.  The  extent  to  which  the  deposit  of  funds 
in  accounts  in  depositories  or  with 
custodians  would  limit  concentration  of  risk. 

2.  Segregation  between  customer  and 
proprietary  funds:  Requirements  or 
restrictions  regarding  commingling  customer 
with  proprietary  funds,  obligating  customer 
funds  for  any  purpose  other  than  to  purchase, 
clear,  and  settle  the  products  the  clearing 
organization  is  clearing,  or  which  are  subject 
to  cross-margin  or  similar  agreements,  and 
any  other  aspects  of  customer  fund 
segregation. 

3.  Investment  standards:  How  customer 
funds  would  be  invested  consistent  with  high 
standards  of  safety  and  associated 
recordkeeping  regarding  the  details  of  such 
investments. 


Core  Principle  6 — Default  Rules  and 
Procedures.  Have  rules  and  procedures 
designed  to  allow  for  the  effective  and  fair 
management  of  events  when  members  or 
participants  become  insolvent  or  otherwise 
default  on  their  obligations  to  the  clearing 
organization. 

In  addressing  core  principle  6,  applicants 
may  describe  or  otherwise  document: 

1.  Definition  of  default: 

a.  The  definition  of  default  and  how  it 
would  be  established  and  enforced;  and 

b.  How  the  applicant  would  address  failure 
to  meet  margin  requirements,  the  insolvent 
financial  condition  of  a  member  or 
participant,  failure  to  comply  with  certain 
rules,  failure  to  maintain  eligibility 
standards,  actions  taken  by  other  regulatory 
bodies,  or  other  events. 

2.  Remedial  action:  The  authority  pursuant 
to  which,  and  how,  the  clearing  organization 
may  take  appropriate  action  in  the  event  of 
the  default  of  a  member  which  may  include, 
among  other  things,  closing  out  positions, 
replacing  positions,  set-off,  and  applying 
margin. 

3.  Process  to  address  shortfalls:  Procedures 
for  the  prompt  application  of  clearing 
orgemization  and/or  member  financial 
resources  to  address  monetary  shortfalls 
resulting  from  a  default. 

4.  Customer  priority  rule:  Rules  and 
procedures  regarding  priority  of  customer 
accounts  over  proprietary  accounts  of 
defaulting  members  or  participants  and, 
where  applicable,  in  the  context  of 
specialized  margin  reduction  programs  such 
as  cross-margining  or  trading  links  with  other 
exchanges. 

Core  Principle  7 — Rule  Enforcement.  Have 
arrangements  and  resources  for  the  effective 
monitoring  and  enforcement  of  compliance 
with  its  rules  and,  as  applicable,  for 
resolution  of  disputes. 

In  addressing  core  principle  7,  applicants 
may  describe  or  otherwise  document: 

1.  Surveillance:  Arrangements  and 
resources  for  the  effective  monitoring  of 
compliance  with  rules  relating  to  clearing 
practices  and  financial  surveillance. 

2.  Enforcement:  Arrangements  and 
resources  for  effective  enforcement  of  rules 
and  authority  and  ability  to  discipline  and 
limit  or  suspend  a  member's  or  participant's 
activities  pursuant  to  clear  and  fair 
standards. 

3.  Dispute  resolution:  Where  applicable, 
arrangements  and  resources  for  resolution  of 
disputes  between  customers  and  members, 
and  between  members. 

Core  Principle  8 — System  Safeguards.  Have 
a  program  of  testing,  oversight  and  risk 
analysis  to  ensure  that  its  automated  systems 
function  properly  and  have  adequate 
capacity,  security,  emergency,  and  disaster 
recovery  procedures. 

In  addressing  core  principle  8,  applicants 
may  describe  or  otherwise  document: 

1.  Oversight/risk  analysis  program: 

a.  Whether  a  program  addresses 
appropriate  principles  for  the  oversight  of 
automated  systems  to  ensure  that  its  clearing 
systems  function  properly  and  have  adequate 
capacity  and  security; 


b.  Emergency  procedures  and'a  plan  for 
disaster  recovery;  and 

c.  Periodic  testing  of  back-up  facilities  and 
ability  to  provide  timely  processing,  clearing, 
and  settlement  of  transactions. 

2.  Appropriate  periodic  objective  system 
reviews/testing: 

a.  Any  program  for  the  periodic  objective 
testing  and  review  of  the  system,  including 
tests  conducted  and  results;  and 

b.  Confirmation  that  such  testing  and 
review  would  be  performed  or  assessed  by  a 
qualified  independent  professional.  A 
professional  that  is  a  certified  member  of  the 
Information  Systems  Audit  and  Control 
Association  experienced  in  the  industry  is  an 
example  of  an  acceptable  party  to  carry  put 
such  testing  and  review. 

Core  Principle  9 — Governance.  Have 
appropriate  fitness  standards  for  owners  or 
operators  with  greater  than  ten  percent 
interest  or  an  affiliate  of  such  an  owner,  and 
for  members  of  the  governing  board,  and  a 
means  to  address  conflicts  of  interest  in 
making  decisions. 

In  addressing  core  principle  9,  applicants 
may  describe  or  otherwise  document: 

1.  Standards  for  fitness  for  clearing 
organization  owners,  operators,  affiliates  of 
owners  or  operators,  and  members  of  the 
governing  board  based  on  disqualification 
standards  under  section  8a(2)  of  the  Act  and 
a  history  of  serious  disciplinary  offenses, 
such  as  those  which  would  be  disqualifying 
under  §  1.63  of  this  chapter. 

2.  Collection  and  verification  of 
information  supporting  compliance  with 
standards:  Verification  information  could  be 
registration  information  or  certification  of 
fitness  or  affidavit  of  fitness  by  outside 
counsel  based  on  other  verified  information. 

3.  Methods  to  ascertain  presence  of 
conflicts  of  interest  and  methods  of  making 
decisions  in  that  event. 

4.  A  recognized  clearing  organization  may 
not  limit  its  liability  or  the  liability  of  any  of 
its  officers,  directors,  employees,  licensors, 
contractors  and/or  affiliates  where  such 
liability  arises  from  such  person's  violation 
of  the  Act  or  Commission  rules,  fraud,  or 
wanton  or  willful  misconduct. 

Core  Principle  10 — Reporting.  Provide  all 
information  requested  by  the  Commission 
for  it  to  conduct  its  oversight  function  of  the 
clearing  organization's  activities. 

In  addressing  core  principle  10,  applicants 
may  describe  or  otherwise  document: 

1.  Information  necessary  for  the 
Commission  to  perform  its  oversight 
activities  of  the  recognized  clearing 
organization's  activities: 

a.  Information  available  to  or  generated  by 
the  clearing  organization  that  will  be  made 
available  to  the  Commission,  upon  request 
and/or  as  appropriate,  to  enable  the 
Commission  to  perform  properly  its  oversight 
function,  including  counterparties  and  their 
positions,  stress  test  results,  internal 
governance,  legal  proceedings,  and  other 
clearing  activities; 

b.  The  types  of  information  which  are  not 
believed  to  be  necessary  to  provide  to  the 
Commission  and  why;  and 


c.  The  information  the  organization  intends 
to  make  routinely  available  to  members/ 
participants  or  the  general  public. 

2.  Provision  of  information: 

a.  The  manner  in  which  all  relevant 
information  will  be  provided  to  the 
Commission  whether  by  electronic  or  other 
means;  and 

b.  The  manner  in  which  any  information 
will  be  made  available  to  members/ 
participants  and/or  the  genered  public. 

Core  Principle  11 — Recordkeeping.  Keep  full 
books  and  records  of  all  activities  relating  to 
its  business  as  a  recognized  clearing 
organization  in  a  form  and  manner 
acceptable  to  the  Commission  for  a  period  of 
five  years,  during  the  first  two  of  which  the 
books  and  records  are  readily  available,  and 
which  shall  be  open  to  inspection  by  any 
representative  of  the  Commission  or  the  U.S. 
Department  of  Justice. 

In  addressing  core  principle  11,  applicants 
may  describe  or  otherwise  document: 

1.  Maintenance  of  records  related  to  the 
function  of  a  clearing  organization  in  a  form 
and  manner  acceptable  to  the  Commission: 

a.  The  different  activities  related  to  the 
function  of  the  clearing  organization  for 
which  the  organization  intends  to  keep  books 
or  records;  and 

b.  Any  activity  related  to  the  function  of  a 
clearing  organization  for  which  the 
organization  does  not  intend  to  keep  books 
or  records  and  why  this  is  not  viewed  as 
necessary. 

2.  How  the  entity  would  satisfy  the 
requirements  of  §  1.31  of  this  chapter 
including: 

a.  What  "full"  or  "complete"  would 
encompass  with  respect  to  each  type  of  book 
or  record  that  would  be  maintained; 

b.  How  books  or  records  would  be 
compiled  and  maintained  with  respect  to 
each  type  of  activity  for  which  such  books  or 
records  would  be  kept; 

c.  Confirmation  that  books  and  records 
would  be  open  to  inspection  by  any 
representative  of  the  Commission  or  of  the 
U.S.  Department  of  Justice; 

d.  How  long  books  and  records  would  be 
readily  available  and  how  they  would  be 
made  readily  available  during  the  first  two 
years;  and 

e.  How  long  books  and  records  would  be 
maintained  (and  confirmation  that,  in  any 
event,  they  would  be  maintained  for  at  least 
five  years). 

Core  Principle  12 — Public  Information. 
Publicly  disclose  information  concerning  the 
rules  and  operating  procedures  governing  its 
clearing  and  settlement  systems,  including 
default  procedures. 

In  addressing  core  principle  12,  applicants 
may  describe  or  otherwise  document: 

Disclosure  of  information  regarding  rules 
and  operating  procedures  governing  clearing 
and  settlement  systems: 

a.  Which  rules  and  operating  procedures 
governing  clearing  and  settlement  systems 
should  be  disclosed  to  the  public,  to  whom 
they  would  be  disclosed,  and  how  they 
would  be  disclosed; 

b.  What  other  information  would  be 
available  regarding  the  operation,  purpose 
and  effect  of  rules; 


c.  How  member/participants  may  become 
familiar  with  such  procedures  before 
participating  in  operations;  and 

d.  How  member/participants  will  be 
informed  of  their  specific  rights  and 
obligations  preceding  a  default  and  upon  a 
default,  and  of  the  specific  rights,  options 
and  obligations  of  the  clearing  organization 
preceding  and  upon  the  participant's  default. 

Core  Principle  13 — Information  Sharing. 
Participate  in  domestic  and  international 
information-sharing  agreements  as 
appropriate,  and  use  information  obtained 
from  such  agreements  in  carrying  out  the 
clearing  organization's  risk  management 
program. 

In  addressing  core  principle  13.  applicants 
may  describe  or  otherwise  document: 

1.  Applicable  appropriate  domestic  and 
international  information-sharing  agreements 
and  arrangements  including  the  different 
types  of  domestic  and  international 
information-sharing  arrangements,  both 
formal  and  informal,  which  the  clearing 
organization  views  as  appropriate  and 
applicable  to  its  operations. 

2.  Using  information  obtained  fit)m 
information-sharing  arrangements  in  carrying 
out  risk  management  and  surveillance 
programs: 

a.  How  information  obtained  from  any 
information-sharing  arrangements  would  be 
used  to  further  the  objectives  of  the  clearing 
organization's  risk  management  program  and 
any  of  its  surveillance  programs  including 
financial  surveillance  and  continuing 
eligibility  of  its  members/participants; 

b.  How  accurate  information  is  expected  to 
be  obtained  and  the  mechanisms  or 
procedures  which  would  make  timely  use 
and  application  of  all  information;  and 

c.  The  types  of  information  expected  to  be 
shared  and  how  that  information  would  be 
shared. 

Core  Principle  14 — Competition.  Operate  in 
a  manner  consistent  with  the  public  interest 
to  be  protected  by  the  antitrust  laws. 

Pursuant  to  Core  Principle  14,  an  entity 
seeking  recognition  as  a  recognized  clearing 
organization  may  request  the  Commission 
consider  under  the  provisions  of  section  15 
of  the  Act  any  of  the  entity's  rules  or  policies 
at  the  time  of  application  for  recognition  or 
thereafter.  The  Commission  intends  to  apply 
section  15  of  the  Act  to  its  consideration  of 
issues  under  this  core  principle  in  a  maimer 
consistent  with  that  previously  applied  to 
contract  markets. 

Issued  in  Washington,  D.C.,  this  21st  day 
of  November,  2000,  by  the  Conunission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(This  statement  will  not  appear  in  the  Code 
of  Federal  Regulations.] 

Concurrence  of  Commissioner  Thomas  J. 
Erickson  Regarding  Final  Rules  for  a  New 
Regulatory  Framework  for  Clearing 
Organizations 

I  concur  with  the  adoption  of  the  final 
rules  relating  to  clearing  organizations. 
Increasingly,  clearing  is  being  de-coupled 
from  the  exchange.  More  electronic 
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exchanges  are  choosing  to  contract  with  new 
or  existing  clearing  organizations  for  this 
aspect  of  traditional  exchange  activity.  From 
what  the  Commission  heard  at  the  public 
hearing  on  the  proposed  framework,  this 
trend  is  expected  to  continue  and  accelerate. 
Accordingly,  this  proposal  represents  a  first 
step  toward  providing  clearing  organizations 
with  the  flexibility  they  will  need  to  adapt 
to  this  new  environment. 

Nevertheless,  I  am  sympathetic  to  the 
concerns  of  domestic  clearing  organizations 
regarding  competition,  jurisdiction  and 
scope.  Specifically,  the  final  rule's  treatment 
of  securities  clearinghouses,  banks,  bank 
affiliates,  and  foreign  clearinghouses  with 
regard  to  the  requirements  of  Part  39  would 
appear  to  subject  futiires  clearinghouses  to  a 
significant  competitive  disadvantage.  The 
Commission's  final  rules  justify  this 
approach  with  little  more  than  the 
observation  that  it  is  consistent  with  the 
"unanimous  recommendations  of  the 
President's  Working  Group."  '  Much' more 
needs  to  be  done  so  that  one  segment  of  the 
industry  is  not  disproportionately  affected 
and  unfairly  hamstrung  by  these  regulations. 
Therefore,  while  I  support  the  final  rules  to 
the  extent  they  represent  the  Commission's 
willingness  to  meet  the  evolving  marketplace 
with  innovative  approaches,  I  do  so  with  the 
caveat  that  Part  39  will  clearly  need  the 
Commission's  full  attention  in  order  to 
ensure  that  the  Commission  is  not  picking 
winners  and  losers.  At  a  minimum,  since 
these  reforms  follow  so  closely  the 
recommendations  of  the  President's  Working 
Group.  I  hope  that  the  members  of  the  PWG 
will  respond  swiftly  to  today's  action  by 
making  parallel  changes  to  their  own 
regulatory  schemes  implementing  the  PWG's 
recommendations. 

Date:  November  20,  2000. 
Thomas  J.  Erickson, 
Commissioner. 
(FR  Doc.  00-30269  Filed  12-12-00;  8:45  am] 
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COMMODJTY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  35 
RIN  3038-AB58 

Exemption  for  Bilateral  Transactions 

AGENCY:  Commodity  Futvires  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  adopting  final  rides  to  clarify 
the  operation  of  the  current  swaps 
exemption.  In  addition,  in  a  companion 
notice  of  final  rulemaking  published  in 
this  edition  of  the  Federal  Register,  the 
Commission  is  adopting  rules  that 
provide  for  the  clearing  of  transactions 


under  the  revised  exemption.  The 
Commission,  in  other  companion 
releases,  also  is  adopting  a  new 
regulatory  framework  to  apply  to 
multilateral  transaction  execution 
facilities  and  to  market  intermediaries. 
This  new  framework  establishes  a 
number  of  new  market  categories, 
including  a  category  of  exempt 
multilateral  transacidon  execution 
facility.  Nothing  in  these  releases, 
however,  affects  the  continued  vitality 
oTthe  Commission's  exemption  for 
swaps  transactions  in  effect  before 
December  13,  2000,  or  any  of  its  other 
existing  exemptions,  policy  statements 
or  interpretations. 
EFFECTIVE  DATE:  February  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel,  Chief  Coimsel,  or  Nancy  E. 
Yanofsky,  Assistant  Chief  Counsel, 
Division  of  Economic  Analysis, 
Commodity  Futiu-es  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5260.  E- 
mail:  PArchitzeI@cftc.gov  or 
NYanofsky®cftc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  The  Proposed  Rules 

On  June  22,  2000,  the  Commission 
published  proposed  amendments  to  its 
part  35  swaps  exemption  to  expand  and 
to  clarify  its  operation,  including  the 
availability  of  clearing  for  these 
transactions.  1  These  amendments  were 
proposed  in  order  to  provide  greater 
legal  certainty  to  the  over-the-counter 
(OTC)  markets  and  to  reduce  systemic 
risk.  The  President's  Working  Group  on 
Financial  Markets  (PWG)  2  and  the 
chairmen  of  the  Commission's 
Congressional  oversight  committees 
encouraged  the  Commission  in  this 
undertaking. 

The  Commission  proposed  the 
amendments  to  part  35  in  light  of  the 
changes  that  have  occurred  in  the  OTC 
markets  since  the  Commission  adopted 
its  Swaps  Policy  Statement  in  1989,  and 
its  subsequent  part  35  swaps  exemption 
in  1993.  In  the  intervening  years,  the 
OTC  derivatives  markets  have 


'  See  Final  Rules  for  a  New  Regulatory 
Framework  for  Clearing  Organizations,  p. 12. 


'  65  FR  39033  dune  22,  2000). 

^  Recognizing  the  importance  of  the  OTC 
derivatives  markets,  the  chairmen  of  the  Senate  and 
House  Agriculture  Committees  requested  that  the 
PWG  conduct  a  study  of  OTC  derivatives  markets. 
After  studying  the  existing  regulatory  framework  of 
OTC  derivatives,  recent  iimovations,  and  the 
potential  for  future  developments,  the  PWG  on 
November  9,  1999,  reported  to  Congress  its 
recommendations.  See  Over-the-Counter 
Derivatives  Markets  and  the  Commodity  Exchange 
Act,  Report  of  the  President's  Working  Group  on 
Financial  Markets  (PWG  Report).  The  PWG  Report 
focused  on  promoting  innovation,  competition, 
efficiency,  and  transparency  in  OTC  derivatives 
markets  and  in  reducing  systemic  risk. 


experienced  dramatic  and  sustained 
grov^rth.  Ehu-ing  this  period,  OTC 
financial  derivatives  have  developed 
into  global  markets  having  outstanding 
contracts  with  a  total  notional  value  of 
over  $90  trillion.-^  OTC  derivatives  have 
transformed  finance,  increasing  the 
range  of  financial  products  available  for 
managing  risk. 

The  Commission  proposed  making 
several  changes  to  part  35.  First,  the 
Commission  proposed  deleting  specific 
reference  to  "swaps"  within  the 
exemption  itself.  Instead,  the  rule  would 
refer  to  a  "contract,  agreement  or 
transaction"  that  meets  the  requisite 
exemptive  conditions.  Moreover,  as 
suggested  by  the  PWG  Report,  the 
Commission  proposed  to  delete  the 
requirement  diat  exempt  transactions 
not  be  fungible  or  standardized  and  to 
make  clear  that  insofar  as  such  exempt 
transactions  may  be  cleared, 
creditworthiness  of  the  counterparty  is 
not  a  condition  of  the  exemption.  PWG 
Report  at  17.  In  addition,  the 
Commission  proposed,  through  an 
exemption  from  the  private  right  of 
action  provision  of  section  22  of  the  Act, 
that  transactions  entered  into  in  reliance 
on  the  part  35  swaps  exemption  would 
not  be  subject  to  a  claim  for  rescission 
solely  due  to  a  violation  of  the 
exemption's  requirements.  See  id.  at  18. 

In  proposing  the  rules,  the 
Commission  affirmed  the  continuing 
vitality  of  the  exemptive  relief  that  it 
had  previously  granted  to  transactions 
in  the  OTC  market,  including  the  part 
35  exemption,  the  Policy  Statement 
Concerning  Swap  Transactions  (54  FR 
30694  (July  21,  1989))  (Swaps  Policy 
Statement),  the  Statutory  Interpretation 
Concerning  Forward  Transactions  (55 
FR  39188  (Sept.  25,  1990))  (Energy 
Interpretation),  and  the  Exemption  for 
Certain  Contracts  Involving  Energy 
Products  (58  FR  21286  (April  20,  1993)) 
(Energy  Exemption).  Moreover,  in 
recognition  of  its  continuing  vitality  and 
to  assist  the  public  in  locating  it,  the 
Commission  proposed  publishing  the 
Swaps  Policy  Statement  as  Appendix  A 
to  part  35. 

n.  Comments  Received 

The  Commission  received  31 
comment  letters  on  the  proposed 
rulemaking.^  The  commenters  included 


nine  trade  associations,"^  three  future 
exchanges,**  two  brokerage  firms, ^  a 
coalition  of  commercial  and  investment 
banks,^  four  law  firms,^  four 
representatives  of  the  energy  services 
community,  1°  an  agricultural  firm  ^'  and 
others.  12 

The  majority  of  commenters  strongly 
supported  the  Commission's  proposed 
amendments  and  expressed  the  view 
that  the  amendments,  among  other 
things,  would  increase  legal  certainty 
for  the  OTC  market.  Two  commenters 
took  the  opposite  view,  expressing 
jurisdictional  concerns.  The 
commenters  also  raised  a  number  of 
technical  issues  concerning  the 
operation  of  the  exemption,  the 
definition  of  "eligible  participant"  and 
other  matters.  The  comments  are 
addressed  in  the  final  rules  section 
below. 


'  See  Our  Estimates  of  Global  Size  Market  (visited 
Oct.  10.  2000).  http://www.swapsmonitor.com. 

*In  addition  to  these  31.  a  significant  number  of 
letters  commenting  on  aspects  of  the  regulatory 
framework  in  companion  notices  were  also 
submitted  to  the  Commission,  hi  this  and  three 
companion  Notices  of  Final  Rulemaking  which  are 
being  published  in  this  edition  of  the  Federal 
Register,  comment  letters  (CLs)  are  referenced  by 
file  number,  letter  number  and  page.  Comments 
filed  in  response  to  the  notice  of  proposed 


rulemaking  on  multilateral  transaction  execution 
facilities,  parts  36-38.  are  contained  in  file  No.  21, 
on  the  notice  of  proposed  rulemalcing  on 
intermediaries  in  file  No.  22.  on  the  notice  of 
proposed  rulemalcing  on  clearing  organizations  in 
file  No.  23  and  on  the  notice  of  proposed 
rulemaking  on  the  part  35  exemption  in  file  No.  24. 
These  letters  are  available  through  the 
Commission's  internet  web  site,  http:// 
www.cftc.gov. 

^  The  associations  that  filed  comment  letters  are 
the  Managed  Funds  Association,  the  International 
Swaps  and  Derivatives  Association,  Inc.,  the 
National  Grain  and  Feed  Association,  the  Futures 
Industry  Association,  the  Commodity  Floor  Brokers 
&  Traders  Association,  the  Silver  Users  Association, 
the  Weather  Risk  Management  Association,  the 
Association  for  Investment  Management  and 
Research.  Advocacy  Advisory  Committee, 
Derivatives  Subcommittee,  and  the  Securities 
Indusuy-  Association.  OTC  Derivatives  Products 
Committee. 

"The  futures  exchanges  that  filed  comment  letters 
are  the  Chicago  Board  of  Trade,  the  New  York 
Mercantile  Exchange  and  the  Chicago  Mercantile 
Exchange. 

^  The  brokerage  firms  that  filed  comment  letters 
are  Merrill  Lynch  &  Co.  Inc.  and  J. P.  Morgan 
Securities  Inc. 

"The  coalition  of  commercial  and  investment 
banks  (the  Coalition)  consists  of  the  following 
financial  institutions;  The  Chase  Manhattan  Bank. 
Citigroup  Inc.,  Credit  Suisse  First  Boston  Inc., 
Goldman  Sachs  &  Co.,  Merrill  Lynch  &  Co.,  Inc.  and 
Morgan  Stanley  Dean  Witter  &  Co. 

^  The  law  firms  that  filed  comment  letters  are 
Covington  &  Burling,  McDermott,  Will  &  Emery,  on 
behalf  of  Virginia  Electric  &  Power  Company. 
Vinson  and  Elkins,  and  Gardner,  Carter  and  ■ 
Douglas. 

'"The  representatives  of  the  energy  services 
community  that  filed  comment  letters  are  Williams 
Energy  Marketing  and  Trading  Company,  the 
California  Power  Exchange,  Oxy  Energy  Services, 
Inc.  and  Petrocosm  Corporation. 

"The  agricultural  firm  that  filed  a  comment 
letter  is  Cargill. 

'2  The  others  filing  comment  letters  are  the 
National  Futures  Association,  the  Financial  Markets 
Lawyers  Group,  the  Federal  Reserve  Bank  of 
Chicago,  the  U.S.  Department  of  the  Treasury,  the 
Regulatory  Studies  Program  of  the  Mercatus  Center, 
Reuters  Group  PLC,  and  The  EBS  Partnership. 


m.  The  Final  Rules 

A.  The  Exemption 

Except  for  certain  technical  changes, 
the  Commission  is  adopting  the 
proposed  rules  expanding  and  clarifying 
the  operation  of  the  swaps  exemption  as 
final  rules.  As  noted  above,  the  majority 
of  commenters  strongly  supported  the 
amendments,  expressing  the  view  that 
they  will  increase  legal  certainty  for  the 
OTC  market  and  reduce  systemic  risk. 
See,  e.g.,  CL  24-6;  CL  24-8;  CL  24-25; 
CL  24-29;  CL  24-30;  CL  24-31;  CL  24- 
34;  CL  24-36.  The  International  Swaps 
and  Derivatives  Association  (ISDA) 
views  the  proposed  amendments  as 
necessary  to  ensuring  that  new  and 
evolving  risk  management  tools  will 
enjoy  legal  certainty  comparable  to  that 
which  has  been  available  to  transactions 
covered  by  the  Commission's  swaps 
exemption  since  1993.  CL  24-8  at  2.  See 
also  CL  24-6  at  3;  CL  24-29  at  3-4. 
ISDA  specifically  commented  that:  The 
proposed  expansion  of  the  exemption  to 
cover  all  bilateral  agreements  wotild 
"enable  market  participants  to  focus  on 
legal  and  economic  substance  rather 
than  labels"  (CL  24-8  at  3);  that  die 
elimination  of  the  requirement  that 
exempt  transactions  not  be  standardized 
or  fungible  would  "eliminate  a  potential 
source  of  uncertainty  with  respect  to  the 
scope  of  the  exemption"  (id.);  that  the 
authorization  of  clearing  would 
"eliminate  the  'Hobson's  Choice'  that 
now  exists  between  legal  certainty  and 
the  use  of  clearing  to  reduce  systemic 
risk"  (id.);  and  that  the  nonrepudiation 
provisions  would  deal  directiy  with  the 
"main  source  of  legal  risk  under  the 
CEA"  (id.  at  5).  As  ISDA  noted,  the 
substantial  growrth  of  the  OTC  swaps 
market  since  the  Commission  first 
promulgated  part  35  in  1993: 

did  not  occur  in  a  vacuum.  It  was  fostered 
by  this  Commission  in  an  earlier  regulatory 
initiative  commencing  with  the  release  of  the 
Swaps  Policy  Statement  in  1989  and 
continuing  with  the  promulgation  of  the 
Swaps  Exemption  *   *   *  and  the  Hybrids 
Exemption  *  *  *  These  latter  actions  were  of 
course  entirely  consistent  with  the  Intent  of 
Congress,  as  reflected  in  the  enactment  of  the 
Futures  Trading  Practices  Act  of  1992.  *   *   * 
The  pivotal  role  that  OTC  derivatives 
transaction  [sic]  now  play  in  our  economy  is 
an  outgrowth  of  these  earlier  policies  of  the 
Commission  and  the  continuing  expressions 
of  support  for  those  policies  by  Congress. 
ISDA  believes  that  the  proposed  regulatory 
initiative  now  under  consideration  can  and 
should  be  viewed  as  a  vital  and  positive  step 
in  carrying  out  the  Commission's  long- 
standing policy  with  respect  to  OTC 
derivatives. 

ISDA  believes  that  *   •   *  the  proposed 
regulatory  initiative  is  an  important  change 
for  the  better.  We  applaud  the  sensitivity  of 
both  the  Commission  and  its  professional 


staff  to  the  need  to  avoid  structuring  the 
proposals  in  ways  that  could  result  in  legal 
uncertainty,  and  we  believe  that  the 
proposals  mil  not  have  this  effect.  We 
likewise  applaud  the  decision  of  the 
Commission  to  propose  specific  actions 
intended  to  increase,  within  the  parameters 
of  the  CEA,  legal  certainty  and  we  believe  the 
proposals  will  have  this  effect.  *   *   * 

(CL  24-8  at  2;  emphasis  in  original). 

One  commenter,  however,  the 
Regulatory  Studies  Program  of  the 
Mercatus  Center  (Mercatus),  expressed 
the  view  that,  by  expanding  the  category 
of  products  to  which  the  exemption 
applies,  the  Commission  may  exacerbate 
rather  than  reduce  legal  vmcertainty.  CL 
24-21  at  4-5.  Mercatus  is  concerned 
about  the  "impUcations"  of  the  broad 
definitions  used,  commenting  that,  if 
adopted  as  proposed,  the  Commission 
could  attempt  to  exercise  its  antifraud 
authority  over  contracts,  agreements  and 
transactions  as  to  which  it  has  no 
jiuisdiction.  Id.  Mercatus  suggests  that 
the  Commission  instead  limit  the  scope 
of  part  35  to  instruments  over  which  the 
Act  vests  the  Commission  with 
jurisdiction,  such  as  "contracts  of  sale  of 
a  commodity  for  future  delivery."  Id.  at 
9." 

These  amendments,  however,  do  not 
expand  the  Commission's  jurisdiction. 
To  the  contrary,  the  substance  of  part 
35 's  scope  provision  remains  unchanged 
from  the  cturent  part  35  exemption. i'' 
Furthermore,  the  Commission's 
antifraud  authority  in  rule  35.3,  as 
proposed  and  as  being  adopted  herein, 
is  limited  to  "transactions  and  persons 
otherwise  subject  to  those  [antifraud} 
provisions"  (emphasis  added).  Thus,  the 
antifraud  provisions  will  continue  to 
apply  only  to  those  transactions  already 
covered  by  them.  The  Commission's 
approach  is  consistent  with  how 
Congress  intended  the  Commission  to 
exercise  its  exemptive  authority.  ^^ 


"J.P.  Morgan  Securities  Inc.  (J. P.  Morgan)  raises 
jurisdictional  issues  similar  to  those  raised  by 
Mercatus,  while  specifically  focusing  on  the 
Commission's  proposed  rules  concerning  exempt 
multilateral  transaction  execution  facilities  and 
recognized  clearing  organizations.  CL  24-19  at  2- 
5.  The  Commission  is  responding  to  those 
comments  more  thoroughly  in  its  companion 
releases  on  those  matters. 

^'Commission  rule  35.1(a)  provides  that  the 
provisions  of  the  exemption  apply  to  any 
transaction  "which  may  be  subject  to  the  Act' 
(emphasis  added).  The  final  rules  amend  this  scope 
provision  to  incorporate  a  technical  amendment 
which  substitutes  the  phrase  "any  contract, 
agreement  or  transaction"  for  "any  swap 
agreement."  This  change  merely  conforms  the 
formal  statement  of  scope  in  rule  35.1(a)  to  the 
substantive  provisions  of  the  rule. 

"When  it  adopted  section  4(c)  in  1992.  the 
Conferees  of  the  Congress  stated: 

The  Conferees  do  not  intend  that  the  exercise  of 
exemptive  authority  by  the  Commission  (under 
section  4(c)|  would  require  any  determination 
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Moreover,  the  contract 
noru^pudiation  provision  that  the 
Conunission  is  adopting  today  further 
removes  any  potential  legal  uncertainty. 
As  one  commenter,  McDermott,  Will  & 
Emery,  on  behalf  of  Virginia  Electric  & 
Power  Company,  noted,  this  provision 
"would  prevent  economically 
disappointed  coimterparties  from 
bringing  a  private  cause  of  action 
seeking  to  void  the  contract  on  the 
theory  that  it  is  illegal."  CL  24-25  at  2. 
This  provision,  as  ISDA  commented, 
will  reduce  legal  uncertainty  because 
"[it]  deal[s]  directly  with  the  main 
source  of  legal  risk  under  the  CEA."  CL 
24-8  at  5. 

The  expansion  of  the  exemption  to 
cover  all  bilateral  "contracts, 
agreements  and  transactions"  was 
endorsed  by  most  other  commenters.  As 
one  commenter,  Reuters  Group  PLC, 
noted,  this  amendment  should  permit  a 
"substantially  broader  range  of 
transactions  to  enjoy  a  new  level  of  legal 
certainty."  CL  24-30  at  2.  In  this  regard, 
the  Commission  believes  that  certain 
pending  matters  may  now  be  considered 
within  the  context  of  the  new  regulatory 
framework. 

Two  commenters,  a  coalition  of 
commercial  and  investment  banks  (the 
Coalition)  >  6  and  the  OTC  Derivatives 
Products  Committee  of  the  Seciuities 
Industry  Association  (SIA), 
recommended  two  changes  regarding 
the  operation  of  the  exemption.  CL  24- 
31;  CL  24-36.  First,  they  suggested  that 
the  Commission  delete  the  requirement 
of  the  exemption  that,  in  cases  where  a 
transaction  is  not  submitted  for 
clearing,'^  the  creditworthiness  of  the 
counterparty  be  a  material  consideration 
in  entering  into  the  transaction.  These 
conmienters  believe  that  retention  of  the 
creditworthiness  requirement  for  non- 
cleared  transactions  will  create 
uncertainty  and  confusion  as  to  what 
types  of  non-cleared  transactions  are 
permissible.  The  Commission  agrees 


beforehand  that  the  agreement,  instrument,  or 
transaction  for  which  an  exemption  is  sought  is 
subject  to  the  Act.  Rather,  this  provision  provides 
flexibility  for  the  Commission  to  provide  legal 
certainty  to  novel  instnmients  where  the 
determination  as  to  jurisdiction  is  not 
straightforward. 

H.R.  Rep.  No.  978.  102d  Cong..  2d  Sess.  82-83 
(1992).  The  Commission  did  not  make  a 
determination  in  1993  that  the  transactions  that  it 
was  exempting  under  part  35  were  or  were  not 
subject  to  its  jurisdiction.  The  Commission 
similarly  declined  to  make  any  such  determination 
in  proposing  the  current  amendments  to  part  35  and 
will  not  make  any  such  determination  now. 

"*See  note  8.  supm. 

"For  rules  pertaining  to  clearing,  see  part  39 
which  the  Commission  is  adopting  in  a  companion 
release  in  this  edition  of  the  Federal  Register. 


and  has  deleted  the  creditworthiness 
requirement  from  part  35. 

The  Coalition  and  SIA  also 
recommended  that  rule  35.2(d)  be 
cimended  to  authorize  explicitly  the 
netting  of  deliveries  or  delivery 
obligations  in  connection  with 
transactions  pursuant  to  part  35. 
Currently,  part  35  permits  bilateral 
arrangements  for  the  netting  of  payment 
obligations.  It  also  permits  multilateral 
arrangements  for  the  netting  of 
payments  "provided  that  the  imderlying 
gross  obligations  among  the  parties  are 
not  extinguished  until  all  netted 
obligations  are  fully  performed."  58  FR 
at  5591.  SIA  commented  that  many 
categories  of  OTC  derivatives  require  or 
permit  settlement  by  delivery,  that  it 
can  see  no  policy  reason  for  excluding 
netting  of  such  deliveries  while 
permitting  netting  of  payments,  and  that 
permitting  such  netting  would  be 
consistent  with  the  goal  of  reducing 
systemic  risk  for  OTC  derivatives.  CL 
24-36  at  10.  In  light  of  these  comments, 
the  Commission  is  clarifying  that  the 
types  of  netting  agreements  that  are 
permissible  luider  part  35  include 
arrangements  for  the  netting  of  delivery 
obligations  or  deliveries,  respectively. 
As  is  currently  the  case  for  multilateral 
netting  of  payments,  multilateral  netting 
of  deliveries  would  be  permitted 
provided  that  the  underlying  gross 
obligations  among  the  parties  are  not 
extinguished  until  all  netted  obligations 
are  fully  performed. 

ISDA,  the  Coalition  and  SIA  suggested 
that  the  Commission  clarify  that  the 
determination  whether  a  party  is  an 
eligible  participant  is  to  be  determined 
by  whether  there  was  a  reasonable  belief 
at  the  time  the  transaction  was  entered 
into  that  a  party  was  an  eligible 
participant.  CL  24-8  at  3;  CL  24-31  at 
8;  CL  24-36  at  8.  The  language  of  the 
exemption  currently  tracks  the  language 
of  the  statute,  which  provides  that  the 
Commission  shall  not  grant  an 
exemption  under  section  4(c)  of  the  Act 
unless  the  Commission  determines  that 
the  exempted  transaction  "will  be 
entered  into  solely  between  appropriate 
persons."  7  U.S.C.  6(c)(2)(B)(i). 
However,  as  the  Commission  noted 
when  it  adopted  the  swaps  exemption 
in  1993  (58  FR  at  5589;  footnotes 
omitted): 

As  the  Act  specifies  that  the  swap 
agreement  may  only  be  "entered  into"  by 
appropriate  persons,  this  determination  is  to 
be  made  at  the  inception  of  the  transaction. 
Further,  it  is  sufficient  that  the  parties  have 
a  reasonable  basis  to  believe  that  the  other 
party  is  an  eligible  swap  participant  at  such 
time. 

Furthermore,  the  Commission  notes  that 
the  nonrepudiation  provision 


specifically  exempts  a  party  from  a 
rescission  action  based  solely  on  the 
failure  of  the  agreement  to  comply  with 
the  terms  of  the  exemption  when  that 
party  entered  into  the  agreement  with 
an  eligible  participant  or  with  a 
coimterparty  "reasonably  believed  by 
such  party  at  the  time  the  transaction 
was  entered  into"  to  be  an  eligible 
counterparty. 18 

As  part  of  its  proposed  amendments 
to  part  35,  the  Commission  proposed  to 
publish  its  Swaps  Policy  Statement  as 
Appendix  A  to  part  35  and  to  include 
its  Swaps  Policy  Statement  and  its 
Statutory  Interpretation  Concerning 
Certain  Hybrid  Instruments  (55  FR 
13582  (April  11.  1990))  (Hybrid 
Interpretation)  within  the 
nonrepudiation  provision.  The 
commenters  generally  supported  these 
proposals,  but  recommended  that  the 
Conunission  update  the  Swaps  Policy 
Statement,  provide  additional  relief 
regarding  the  Treasury  Amendment  (7 
U.S.C.  2(ii))  and  revise  and  update  the 
Hybrid  Interpretation.  CL  24-31  at  14- 
16;  CL  24-36  at  3-7.  As  the  Commission 
has  noted,  nothing  in  these  rules  affects 
the  continuing  vitality  of  the 
Commission's  existing  exemptions, 
policy  statements  or  interpretations.  The 
Conunission  is  persuaded,  however,  that 
these  commenters  have  raised  important 
issues  which,  although  outside  the 
scope  of  this  rulemaking,  should  be 
addressed  expeditiously.  The 
Commission  plans  to  address  these 
issues  through  a  separate  rulemaking  or 
other  appropriate  action. 

B.  Eligible  Participants 

A  number  of  commenters  suggested 
changes  to  the  definition  of  "eligible 
participant"  in  rule  35.1.  The 
Commission  proposed  applying  the 
definition  of  eligible  participant  set 
forth  in  the  1993  swaps  exemption^^  to 
the  revised  and  amended  bilateral 
transaction  exemption  in  part  35.  Two 
commenters,  the  Managed  Funds 
Association  (MFA)  and  the  Futures 


'*The  Commission  has  made  a  technical  change 
to  the  nonrepudiation  provision  in  rule  35.3(b)  to 
make  clear  that  the  reasonable  belief  is  to  exist  at 
the  time  the  transaction  is  entered  into.  In  addition, 
the  Commission  has  reorganized  the 
nonrepudiation  provisions  of  section  35.3. 

"That  definition  generally  uses  the  list  of 
"appropriate  persons"  set  forth  in  section  4(c)(3)(A) 
through  (J)  of  the  Act,  and  utilizes  the  authority 
granted  by  section  4(c)(3)(K)  to  determine  other 
persons  to  be  appropriate  persons  (specifically, 
natural  persons  with  total  assets  exceeding  at  least 
SIO  million).  The  Commission  placed  certain 
flnancial  and  other  limitations  on  various  categories 
of  appropriate  persons,  consistent  with  Congress' 
intent  that  the  Commission  may  limit  the  terms  of 
an  exemption  to  some,  but  not  all,  of  the  listed 
categories  of  appropriate  persons.  See  H.R.  Rep.  No. 
978,  102nd  Cong.,  2d  Sess.  79  (1992). 


Industry  Association  (FIA),  suggested 
that  the  Commission  create  a  new 
category  of  eligible  participant  that 
would  include  certain  large  commodity 
trading  advisors.  CL  24—4  at  4;  CL  24- 
12  at  11.  Specifically,  MFA  and  FIA 
suggested  that  commodity  trading 
advisors  (CTAs)  with  at  least  $25 
million  in  assets  under  management  be 
permitted  to  trade  in  all  exempt  markets 
on  behalf  of  their  customers,  without 
regard  to  the  individual  customers' 
financial  qualifications.  FIA  also 
suggested  that  registered  investment 
advisers  (lAs)  with  at  least  $25  million 
in  assets  under  management  be 
included  in  this  category  of  eligible 
participant. 

Several  other  commenters  suggested 
additional  modifications  to  the 
definition  of  eligible  participant.  ISDA, 
the  Coalition,  The  EBS  Partnership  and 
SIA  recommended  that  the  definition  of 
eligible  participant  be  expanded  to 
include  several  additional  categories  of 
financial  institutions  and  to  include 
agency  transactions  by  eligible 
participants  on  behalf  of  other  eligible 
participants.  CL  24-8;  CL  24-31;  CL  24- 
34;  CL  24-36.  Certain  commenters, 
including  the  California  Power 
Exchange,  the  National  Grain  and  Feed 
Association  (NGFA)  and  the  Weather 
Risk  Management  Association, 
suggested  that  the  financial  thresholds 
for  corporations  and  other  entities  were 
too  restrictive.  CL  24-5;  CL  24-10;  CL 
24-28.  Other  commenters,  including  the 
FIA,  the  Coalition  and  SIA,  conunented 
that  the  financial  threshold  for  natural 
persons  who  enter  into  exempt 
transactions  for  risk  management 
purposes  should  be  reduced  from  a  total 
asset  test  of  $10  million  to  a  total  asset 
test  of  $5  million.  CL  24-12;  CL  24-31; 
CL  24-36.  Finally,  the  National  Futures 
Association  suggested  that  the 
Commission  impose  a  $5  million  asset 
test  on  investment  companies  to 
conform  the  standard  for  those 
collective  investment  vehicles  to  that 
which  applies  to  commodity  pools.  CL 
24-4.2° 


20  Many  commenters  also  suggested  modifications 
to  the  Commission's  proposed  definition  of 
"multilateral  transaction  execution  facility"  in  part 
36.  These  comments  are  addressed  in  a  companion 
release  being  issued  by  the  Commission  today 
adopting  final  rules  governing  multilateral 
transaction  execution  facilities.  In  this  regard,  the 
Commission  notes  that  the  use  of  the  term 
"bilateral"  in  the  title  of  part  35  does  not  import 
any  independent  requirements  regarding  the 
exemption.  Taken  together,  however,  part  35 
governing  bilateral  transactions  and  parts  36 
through  38  governing  multilateral  transactions 
execution  facilities  are  intended  to  be  seamless  in 
the  sense  that  transactions  that  do  not  fall  within 
the  definition  of  multilateral  transaction  execution 
facility  in  part  36  will  be  considered  to  be  bilateral. 


After  careful  consideration  of  these 
comments,  the  Commission  is 
modifying  the  definition  of  eligible 
participant  to  permit  agency 
transactions  by  eligible  participants  on 
behalf  of  other  eligible  participants,^*  to 
include  foreign  banks  and  their  U.S. 
branches  and  agencies  and  the  regulated 
subsidiaries  and  affiliates  of  insurance 
companies  within  that  definition  and  to 
include  a  $5  million  asset  test  for 
investment  companies  (as  is  required  for 
investment  companies  under  the  current 
part  36).  The  Commission  will  consider 
MFA's  and  NFA's  suggestion  that  a  new 
category  of  eligible  participant  be  added 
for  registered  CTAs  and  lAs  with  at  least 
$25  million  in  assets  under  management 
in  conjimction  with  its  subsequent 
review  of  relief  for  CPOs  and  CTAs.22 

In  response  to  the  comments 
regarding  expanding  the  categories  of 
eligible  financial  institutions  and 
reducing  the  financial  thresholds  for 
corporations  and  other  entities,  the 
Commission  notes  that  the  current 
definition  of  eligible  participant 
contains  a  general  corporate  category, 
which  itself  contains  alternative  means 
of  qualifying,  and  that  this  general 
corporate  category  enables  many, 
different  types  and  sizes  of  entities 
(including  financial  institutions)  to 
qualify  as  eligible  participants  under 
part  35.  As  the  Coalition  acknowledges 
(CL  24-31  at  6),  many  financial 
institutions  that  are  not  specifically 
encompassed  by  the  definition  of 
eligible  participant  fall  writhin  this 
general  corporate  category.  The 
Commission  believes  that  this  general 
corporate  category  is  an  appropriate 
standard  to  determine  corporate 
eligibility.23 


2'  In  light  of  this  general  agency  authorization  by 
eligible  participants  on  behalf  of  other  eligible 
participants,  the  Commission  is  deleting  the 
language  in  paragraphs  35.1(b)(2)(i),  (ix)  and  (x) 
which  specifically  authorizes  certain  entities  such 
as  banks  and  futures  commission  merchants  that  are 
eligible  participants  to  act  in  an  agency  capacity  on 
behalf  of  other  eligible  participants.  See  7  U.S.C. 
6(c)(3)(A),  (I)  and  (J).  This  specific  authorization  is 
now  unnecessary. 

22  In  a  companion  release  being  issued  in  this 
edition  of  the  Federal  Register,  however,  the 
Commission  has  modified  the  access  standards  for 
CTAs  to  provide  that  CTAs  with  at  least  $25  million 
under  management  may  trade  on  a  recognized 
derivatives  transaction  facility  through  any 
registered  futures  commission  merchant.  Moreover, 
in  response  to  the  comments  of  the  futures 
exchanges,  in  the  same  companion  release  being 
issued  today,  the  Commission  has  modified  the 
eligibility  standards  for  recognized  derivatives 
transaction  facilities  to  include  certain  registered 
floor  brokers  and  floor  traders.  The  Commission, 
however,  is  retaining  the  existing  eligibility 
standards  for  floor  brokers  and  floor  traders  when 
entering  into  bilateral  transactions  under  part  35 
(and  when  trading  on  exempt  multilateral 
transaction  execution  facilities). 

"  Furthermore,  virith  r^ard  to  the  comments 
suggesting  that  some  of  the  financial  thresholds  in 


C.  Agricultural  Trade  Options 

Finally,  the  NGFA  and  Cargill  opined 
that  the  bilateral  transaction  exemption 
should  be  available  for  all  transactions 
in  the  agricultiual  commodities 
enumerated  in  section  la(3)  of  the  Act, 
including  agricidtiu^  trade  options.  CL 
24-10  at  3;  CL  24-15  at  1-2.  The 
Conunission  is  retaining  in  part  35  its 
reservation  of  nUe  32.13  wlUch  governs 
trading  in  certain  agricultural  trade 
options  at  this  time.^'*  The  Conunission 
has  not  yet  had  sufficient  experience 
with  rule  32.13,  which  the  Commission 
recendy  reconsidered  and  adopted  (64 
FR  68011  (December  6,  1999)).  to 
determine  whether  the  $10  million  net 
worth  level  should  be  modified. 
Furthermore,  at  the  time  the 
Commission  adopted  that  exemptive 
level  it  noted  the  lack  of  industry 
consensus  on  the  issue.  Id.  at  68015. 
The  Commission  has  no  reason  to 
believe  that  a  greater  level  of  consensus 
has  been  reached  since  that  time. 

The  Commission  reiterates  that  these 
amendments  to  the  part  35  exemption 
are  designed  to  enhance  legal  certainty. 
In  adopting  these  amendments  to  part 
35,  the  Commission  is  not  making  any 
determination  that  the  exempted 
transactions  are  or  are  not  subject  to  its 
jurisdiction.  When  it  adopted  section 
4(c)  in  1992,  the  Conferees  of  the 
Congress  stated: 

The  Ck)nferees  do  not  intend  that  the 
exercise  of  exemptive  authority  by  the 
Commission  [under  section  4(c)]  would 
require  any  determination  beforehand  that 
the  agreement,  instrument,  or  transaction  for 
which  an  exemption  is  sought  is  subject  to 
the  Act.  Rather,  this  provision  provides 
flexibility  for  the  Commission  to  provide 
legal  certainty  to  novel  instruments  where 
the  determination  as  to  jurisdiction  is  not 
straightforward.  ^* 

Moreover,  these  changes  in  no  way 
call  into  question  any  transaction 
undertaken  imder  part  35  before  the 
adoption  of  these  amendments.  In 
recognition  of  its  continuing  vitality  and 
to  assist  the  public  in  locating  it,  the 
Commission  as  proposed  is 
incorporating  its  1989  Swaps  Policy 


the  definition  are  too  restrictive,  the  Commission 
notes  that  the  part  35  definition  of  eligible 
participant  has  worked  well  over  the  years  and  that 
the  amounts  in  real  terms  are  less  restrictive  than 
when  the  exemption  was  first  adopted 

"Rule  32.13  includes  its  own  exemption  which 
imposes  a  different  financial  threshold  than  part  35. 
Under  rule  32.13(g).  an  option  is  exempt  from 
various  regulatory  requirements  if.  among  other 
things,  each  party  to  the  option  has  a  net  worth  of 
not  leas  than  SIO  million.  The  Commission  has 
reserved  the  application  of  rule  32.13  in  pail  35,  see 
rule  35.3(a),  and  it  is  that  reservation  to  which 
NGFA  and  Cargill  object. 

"H.R.  Rep.  No.  978, 102d  Cong..  2d  Sess.  82-83 
(1992). 


78034      Federal  Register / Vol.  65,  No.  240 / Wednesday,  December  13,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65.  No.  240 /Wednesday.  December  13,  2000 /Rules  and  Regulations      78035 


Statement  as  Appendix  A  to  part  35.^6 
Finally,  the  Commission  again  affinns 
the  continuing  applicability  of  its 
Energy  Interpretation  and  its  Energy 
Exemption  which  are  not  being  changed 
or  altered  in  any  way  by  these  part  35 
amendments. 

m.  Section  4(c)  Findings 

These  rule  amendments  are  being 
promulgated  under  section  4(c)  of  the 
Act,  which  grants  the  Commission 
broad  exemptive  authority.  Section  4(c) 
of  the  Act  provides  that,  in  order  to 
promote  responsible  economic  or 
financial  innovation  and  fair 
competition,  the  Commission  may  by 
rule,  regulation  or  order  exempt  any 
class  of  agreements,  contracts  or 
transactions,  either  \mconditionally  or 
on  stated  terms  or  conditions  from  any 
of  the  requirements  of  any  provision  of 
the  Act.  For  any  exemption  granted 
pursuemt  to  section  4(c),  the 
Commission  must  find  that  the 
exemption  would  be  consistent  with  the 
public  interest.  For  any  exemption 
granted  pursuant  to  section  4(c)  from 
the  requirements  of  section  4(a),  the 
Commission  must  further  find  that  the 
section  4(a)  requirements  should  not  be 
applied  to  the  agreement,  contract  or 
transaction  to  be  exempted,  that  the 
exemption  would  be  consistent  with  the 
public  interest  and  the  purposes  of  the 
Act,  that  the  agreement,  contract  or 
transaction  to  be  exempted  would  be 
entered  into  solely  between  appropriate 
persons  and  that  the  exemption  would 
not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any 
contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties 
under  the  Act.^'' 

No  one  commented  directly  on  the 
Commission's  section  4(c)  findings.  Two 
U.S.  futiues  exchanges,  the  Chicago 
Board  of  Trade  and  the  Chicago 
Mercantile  Exchange,  however, 
cautioned  the  Commission  to  ensiue 
that  traditional  exchange  markets  would 
not  be  put  at  an  unfair  competitive 
disadvantage  within  this  new  regulatory 
regime  contemplated  by  this  and  the 
Commission's  companion  Federal 
Register  releases.  CL  24-7  at  12-13;  CL 
24-17  at  13-14.  In  this  regard,  the 
Commission  believes  that  the  regulatory 
lines  that  it  has  drawn  are  necessary  and 
appropriate  to  protect  the  public 
interests  embodied  in  the  Act.  Under 
the  framework  as  a  whole,  the  degree  of 
regulation  will  tmn  on  whether  the 


market  is  multilateral,  whether  the 
market  participants  are  eligible  and 
whether  or  not  the  commodity  is 
susceptible  to  manipulation.  The 
Commission  believes  that  these  are 
appropriate  factors  on  which  to  base 
regulatory  differences  and  that,  within 
the  framework,  the  exchanges  will  be 
able  to  fairly  compete  with  the  OTC 
market. 

The  proposed  exemption  for  bilateral 
transactions  is  available  only  to 
appropriate  persons.  Moreover,  these 
amendments  to  part  35  will  promote 
financial  innovation  and  fair 
competition  and  reduce  systemic  risk. 
The  Commission  further  finds  that  these 
proposed  amendments  would  have  no 
adverse  effect  on  any  of  the  regulatory 
or  self-regulatory  responsibilities 
imposed  by  the  Act.  Finally,  the 
Commission  finds  that  these 
amendments  are  consistent  with  the 
public  interest. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  promulgating  rules, 
consider  the  impact  of  these  rules  on 
small  entities.  A  small  entity  is  defined 
to  include,  inter  alia,  a  "small  business" 
and  a  "small  organization."  5  U.S.C. 
601(6). 28  The  Commission  previously 
has  formulated  its  own  standards  of 
what  constitutes  a  small  business  with 
respect  to  the  types  of  entities  regulated 
by  it.  The  Commission  has  determined 
that  contract  markets,  futures 
commission  merchants,  registered 
commodity  pool  operators,  and  large 
traders  should  not  be  considered  small 
entities  for  purposes  of  the  RFA.^^ 

The  Commission  believes  that  it  is 
unlikely  that  firms  defined  as  small 
businesses  under  Section  3  of  the  Small 
Business  Act  could  offer  or  be  offered 
transactions  subject  to  the  part  35 
exemption  and  tbus  be  affected  by  the 
rules  exempting  such  transactions.  See 
58  FR  5587,  5593  (January  22, 1993). 
Fiulher,  the  amendments  to  part  35  that 
the  Commission  is  adopting  today 
remove  the  requirement  that  the  exempt 
transactions  not  be  fungible  or 
standardized  as  to  their  material 
economic  terms  and  makes  the 


^•■The  Swaps  Policy  Statement  originally  was 
published  at  54  FR  30694  (July  21.  1989).  In  this 
republication,  the  Commission  has  corrected  certain 
typographical  errors  that  appeared  in  the  original 
publication. 

»•  See  7  U.S.C.  6(c). 


^*  "Small  organization,"  as  used  in  the  RFA, 
means  "any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and  is  not 
dominant  in  its  field  *   *   *. "  5  U.S.C.  601(4).  The 
RFA  does  not  incorporate  the  size  standards  of  the 
Small  Business  Administration  for  small 
organizations.  Agencies  are  expressly  authorized  to 
establish  their  own  definition  of  small  organization. 
Id. 

=»47  FR  18618-20  (Apr.  20,  1982). 


expanded  relief  available  to  a  broader 
category  of  transactions. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  certifies  pursuant  to 
section  3(a)  of  the  RFA,  5  U.S.C.  605(b), 
that  the  amendments  to  part  35  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  this  regard,  the  Commission  notes 
that  it  did  not  receive  any  comments 
regarding  the  RFA  implications  of  the 
amendments  to  part  35. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (PRA) 
of  1995  (44  U.S.C.  3507(d))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  As 
the  Commission  noted  in  proposing 
these  amendments,  it  has  determined 
that  the  PRA  does  not  apply  to  these 
amendments  because  they  do  not 
contain  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
£md  Budget.  No  comments  were 
received  concerning  the  Commission's 
determination  in  this  regard. 

List  of  Subiects  in  17  CFR  Part  35 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  2,  4,  4c,  and  8a 
thereof,  7  U.S.C.  2,  6,  6c,  and  12a,  the 
Commission  hereby  revises  part  35  of 
title  17  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  35— EXEMPTION  OF  BILATERAL 
AGREEMENTS 

Sec. 

35.1  Scope  and  definitions. 

35.2  Exemption. 

35.3  Enforceability. 
Appendix  A  to  Part  35 — Policy 
Statement  Concerning  Swap 
Transactions 

Authority:  7  U.S.C.  2,  6.  6c,  and  12a. 

§  35.1     Scope  and  definitions. 

(a)  Scope.  The  provisions  of  this  part 
shall  apply  to  any  contract,  agreement 
or  transaction  which  may  be  subject  to 
the  Act,  and  which  has  been  entered 
into  on  or  after  October  23,  1974. 

(b)  Definition.  As  used  in  this  part, 
"eligible  participant"  means,  and  shall 
be  limited  to,  the  following  persons  or 
classes  of  persons,  either  trading  for 
their  own  account  or  through  another 
eligible  participant: 

(1)  A  bank  or  trust  company  or  a 
foreign  bank  or  a  branch  or  agency  of  a 


foreign  bank  (as  defined  in  section  1(b) 
of  the  International  Bank  Act  of  1978 
(12  U.S.C.  3101(b)); 

(2)  A  savings  association  or  credit 
union; 

(3)  An  insurance  company  that  is 
regulated  by  a  State  or  that  is  regulated 
by  a  foreign  government  and  is  subject 
to  comparable  regulation  (including  a 
regulated  subsidiary  or  aiBliate  of  such 
an  insurance  company); 

(4)  An  investment  company  subject  to 
regulation  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.)  or  a  foreign  person  performing 

a  similar  role  or  function  subject  as  such 
to  foreign  regulation,  provided  that  such 
investment  company  or  foreign  person 
is  not  formed  solely  for  the  specific 
purpose  of  constituting  an  eligible 
participant  and  has  total  assets 
exceeding  $5,000,000; 

(5)  A  commodity  pool  formed  and 
operated  by  a  person  subject  to 
regulation  under  the  Act  or  a  foreign 
pefson  performing  a  similar  role  or 
function  subject  as  such  to  foreign 
regulation,  provided  that  such 
commodity  pool  or  foreign  person  is  not 
formed  solely  for  the  specific  purpose  of 
constituting  an  eligible  participant  and 
has  total  assets  exceeding  $5,000,000; 

(6)  A  corporation,  partnership, 
proprietorship,  organization,  trust,  or 
other  entity  not  formed  solely  for  the 
specific  purpose  of  constituting  an 
eligible  participant: 

(i)  Wnich  has  total  assets  exceeding 
$10,000,000,  or 

(ii)  The  obligations  of  which  under 
the  contract,  agreement  or  transaction 
are  guaranteed  or  otherwise  supported 
by  a  letter  of  credit  or  keep  well, 
support,  or  other  agreement  by  any  such 
entity  referenced  in  paragraph  (b)(6)  of 
this  section  or  by  an  entity  referred  to 
in  paragraph  (b)(1),  (2).  (3),  (4),  (5),  (6) 
or  (8)  of  this  section;  or 

(iii)  Which  has  a  net  worth  of 
$1,000,000  and  enters  into  the 
agreement  in  connection  with  the 
conduct  of  its  business;  or  which  has  a 
net  worth  of  $1,000,000  and  enters  into 
the  agreement  to  manage  the  risk  of  an 
asset  or  liability  owned  or  incurred  in 
the  conduct  of  its  business  or  reasonably 
likely  to  be  owned  or  incurred  in  the 
conduct  of  its  business; 

(7)  An  employee  benefit  plan  subject 
to  the  Employee  Retirement  Income 
Security  Act  of  1974  or  a  foreign  person 
performing  a  similar  role  or  function 
subject  as  such  to  foreign  regulation 
with  total  assets  exceeding  $5,000,000, 
or  whose  investment  decisions  are  made 
by  a  bank,  trust  company,  insurance 
company,  investment  adviser  subject  to 
regulation  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80a-l 


et  seq.),  or  a  commodity  trading  advisor 
subject  to  regulation  under  the  Act; 

(8)  Any  governmental  entity 
(including  the  United  States,  any  state, 
or  any  foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

(9)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.)  or  a  foreign  person  performing  a 
similar  role  or  function  subject  as  such 
to  foreign  regulation:  Provided,  however, 
that  if  such  broker-dealer  is  a  natural 
person  or  proprietorship,  the  broker- 
dealer  must  also  meet  the  requirements 
of  either  paragraph  (b)(6)  or  (11)  of  this 
section; 

(10)  A  futures  commission  merchant, 
floor  broker,  or  floor  trader  subject  to 
regulation  under  the  Act  or  a  foreign 
person  performing  a  similar  role  or 
function  subject  as  such  to  foreign 
regulation:  Provided,  however,  that  if 
such  futures  commission  merchant, 
floor  broker,  or  floor  trader  is  a  natural 
person  or  proprietorship,  the  futures 
commission  merchant,  floor  broker,  or 
floor  trader  must  also  meet  the 
requirements  of  paragraph  (b)(6)  or 
(b)(ll)  of  this  section;  or 

(11)  Any  natural  person  with  total 
assets  exceeding  at  least  $10,000,000. 

§  35.2    Exemption. 

A  contract,  agreement  or  transaction 
is  exempt  from  all  provisions  of  the  Act 
and  any  person  or  class  of  persons 
offering,  entering  into,  rendering  advice, 
or  rendering  other  services  with  respect 
to  such  contract,  agreement  or 
transaction,  is  exempt  for  such  activity 
horn  all  provisions  of  the  Act  (except  in 
each  case  the  provisions  enumerated  in 
§  35.3(a))  provided  the  following  terms 
and  conditions  are  met: 

(a)  The  contract,  agreement  or 
transaction  is  entered  into  solely 
between  eligible  participants  either 
trading  for  their  own  account  or  through 
another  eligible  participant; 

(b)  The  contract,  agreement  or 
transaction  is  not  entered  into  and 
traded  on  or  through  a  multilateral 
transaction  execution  facility  as  defined 
in  §  36.1  of  this  chapter;  and 

(c)  The  contract,  agreement  or 
transaction,  if  cleared,  is  submitted  for 
clearance  or  settlement  to  a 
clearinghouse  that  is  authorized  under 
§  39.2  of  this  chapter. 

(d)  The  provisions  of  paragraphs  (b) 
and  (c)  of  this  section  shall  not  be 
deemed  to  preclude: 

(1)  Arrangements  or  facilities  between 
parties  to  such  contracts,  agreements  or 
transactions  that  provide  for  netting  of 


payment  or  delivery  obligations 
resulting  from  such  contracts, 
agreements  or  transactions; 

(2)  Arrangements  or  facilities  among 
parties  to  such  contracts,  agreements  or 
transactions  that  provide  for  netting  of 
payments  or  deliveries  resulting  from 
such  contracts,  agreements  or 
transactions;  or 

(3)  The  use  of  an  electronic  or  non- 
electronic market  or  similar  faciUty  used 
solely  as  a  means  of  communicating 
bids  or  offers  by  market  participants  or 
the  use  of  such  a  market  or  facility  by 

a  single  coimterparty  to  offer  to  enter 
into  or  to  enter  into  bilateral 
transactions  with  multiple 
coimterparties. 

(e)  Any  person  may  apply  to  the 
Commission  for  exemption  frtim  any  of 
the  provisions  of  the  Act  (except  section 
2(a)(1)(B))  for  other  arrangements  or 
facilities,  on  such  terms  and  conditions 
as  the  Commission  deems  appropriate, 
including  but  not  limited  thereto,  the 
applicability  of  other  regulatory 
regimes. 

§35.3    Enforceability. 

(a)  Notwithstanding  the  exemption  in 
§  35.2,  sections  2(a)(1)(B),  4b.  and  4o  of 
the  Act,  §  32.9  of  this  chapter  as  adopted 
under  section  4c(b)  of  the  Act,  §  32.13 
of  this  chapter,  and  sections  6(c)  and 
9(a)(2)  of  the  Act  to  the  extent  that  they 
prohibit  manipulation  of  the  market 
price  of  any  commodity  in  interstate 
commerce  or  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market,  continue  to  apply  to 
transactions  and  persons  otherwise 
subject  to  those  provisions. 

(b)  A  party  to  a  contract,  agreement  or 
transaction  that  is  with  a  counterparty 
that  is  an  eligible  participant  (or 
counterparty  reasonably  believed  by 
such  party  at  the  time  the  contract, 
agreement  or  transaction  was  entered 
into  to  be  an  eligible  participant)  shall 
be  exempt  from  any  claim,  counterclaim 
or  affirmative  defense  by  such 
counterparty  under  section  22(a)(1)  of 
the  Act  or  any  other  provision  of  the 
Act: 

(1)  That  such  contract,  agreement  or 
transaction  is  void,  voidable  or 
unenforceable,  or 

(2)  To  rescind,  or  recover  any 
payment  made  in  respect  of,  such 
contract,  agreement  or  transaction, 
based  solely  on  the  failure  of  such  party 
or  such  contract,  agreement  or 
transaction  to  comply  with  the  terms  or 
conditions  of  the  exemption  imder  this 
part. 

(c)  A  party  to  a  contract,  agreement  or 
transaction  that  is  entered  into  pursuant 
to  the  Statement  of  Policy  Concerning 
Swap  Transactions  in  appendix  A  to 
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this  part  35  or  the  Statutory 
Interpretation  Concerning  Certain 
Hybrid  Instruments,  ais  the  same  may  be 
revised  by  the  Commission  from  time  to 
time,  shall  be  exempt  from  any  claim 
under  section  22(a)(1)  of  the  Act  or  any 
other  provision  of  the  Act: 

(1)  That  such  contract,  agreement  or 
transaction  is  void,  voidable  or 
unenforceable,  or 

(2)  To  rescind,  or  recover  any 
payment  made  in  respect  of,  such 
contract,  agreement  or  transaction, 
based  solely  on  the  failure  of  such  party, 
or  such  contract,  agreement  or 
transaction,  to  comply  with  the 
Statement  of  Policy  Concerning  Swap 
Transactions  in  appendix  A  to  this  part 
35  or  the  Statutory  Interpretation 
Concerning  Certain  Hybrid  Instruments, 
as  the  same  may  be  revised  by  the 
Commission  from  time  to  time, 
respectively,  or  with  any  provision  of 
the  Act  or  other  Commission  rule  or 
exemption,  excluding,  in  the  case  of  this 
paragraph,  any  claim  for  manipidadon 
or  fraud  arising  imder  a  provision  of  the 
Act  or  Commission  rules  applicable  by 
its  terms  to  a  contract,  agreement  or 
transaction  that  is  not  otherwise  subject 
to  regulation  under  the  Act. 

Appendix  A  to  Part  35 — Policy 
Statement  Concerning  Swap 
Transactions 

(a)  Background. 

(1)  Section  2(a)(1)(A)  of  the  Commodity 
Exchange  Act  (CEA  or  Act)  grants  the 
Commission  exclusive  jurisdiction  over 
"accounts,  agreements  (including  any 
transaction  which  is  of  the  character  of  *   *   * 
an  'option'  *   *   *),  and  transactions 
involving  contracts  of  sale  of  a  commodity 
for  future  delivery  traded  or  executed  on  a 
contract  market  *   *   *  or  any  other  board  of 
trade,  exchange,  or  market.  *   *   *"  7  U.S.C. 
2.  The  CEA  and  Commission  regulations 
require  that  transactions  in  commodity 
futures  contracts  and  commodity  option 
contracts,  with  narrowly  defined  exceptions, 
occur  on  or  subject  to  the  rules  of  contract 
markets  designated  by  the  CFTC  In  several 


'  7  U.S.C.  6(a).  6c(b),  6c(c).  SecUon  4(a)  of  the 
CEA  provides,  inter  alia,  that  it  is  unlawful  to  enter 
into  a  commodity  futures  contract  that  is  not  made 
"on  or  subject  to  the  rules  of  a  board  of  trade  which 
has  been  designated  by  the  Commission  as  a 
'contract  market'  for  such  commodity."  7  U.S.C. 
6(a).  This  prohibition  does  not  apply  to  futures 
contracts  made  on  or  subject  to  the  rules  of  a  foreign 
board  of  trade,  exchange  or  market.  7  U.S.C.  6(a). 
The  exchange  trading  requirement  reflects 
Congress's  view  that  such  an  environment  would 
control  speculation  and  promote  hedging.  H.R.  Rep. 
No.  44.  67th  Cong..  1st  Sess.  2  (1921).  See  also  7 
U.S.C.  5  (Congressional  findings  concerning 
necessity  for  regulation  of  futures  and  commodity 
option  transactions).  Pursuant  to  sections  4c(b)  and 
4c(d),  7  U.S.C.  6c(b)  and  6c(d).  of  the  CEA,  the 
Commission  has  authority  to  permit  transactions  in 
commodity  options  which  do  not  take  place  on 
contract  markets.  Currently,  only  two  narrow 
categories  of  such  option  transactions  exist:  trade 


recent  releases  ^  and  in  response  to  requests 
for  case-by-case  review  of  various  proposed 
offerings,^  the  Commission  has  addressed  the 
applicability  of  the  Act  and  Commission 
regulations  to  various  forms  of  commodity- 
related  instnmients  offered  and  sold  other 
than  on  designated  contract  markets.  An 
overview  of  off-exchange  transactions  and 
issues  was  commenced  by  issuance  in 
December  1987  of  an  Advance  Notice  of 
Proposed  Rulemaking  (Advance  Notice).  The 
Advance  Notice  requested  comment 
concerning,  among  other  things,  a  proposed 
no-action  position  concerning  certain 
commercial  transactions,  which,  as 
described,  would  have  extended  to  certain 
categories  of  swap  transactions. ' 

(2)  Based  upon  careful  review  of  the 
comments  received  in  response  to  the 
Advance  Notice,  indicating  generally  a  need 
for  greater  clarity  in  this  area,  representations 
from  market  users,  and  consultations  with 
other  federal  regulators  concerning  the  issues 
raised  by  swap  transactions,  the  Commission 
is  issuing  this  policy  statement  to  clarify  its 
view  of  the  regulatory  status  of  certain  swap 
transactions.  This  statement  reflects  the 
Commission's  view  that  at  this  time  most 
swap  transactions,  although  possessing 
elements  of  futures  or  options  contracts,  are 


options  (in  which  the  offeree  is  a  "commercial 
user"  of  the  underlying  commodity)  and  dealer 
options  (in  which  the  grantor  fulfills  the  criteria  of 
section  4c(d)(l)  of  the  CEA).  See  also  54  FR  1128 
(January  11, 1989)  (Proposed  Rules  Concerning 
Regulation  of  Hybrid  Instruments).  Final  Rules 
Concerning  Regulation  of  Hybrid  Instruments. 

2  52  FR  47022  (December  11,  1987)  (Advance 
Notice  of  Proposed  Rulemaking);  54  FR  1139 
(January  11, 1989)  (Statutory  Interpretation 
Concerning  Certain  Hybrid  Instruments);  54  FR 
1128  (January  11,  1989)  (Proposed  Rules 
Concerning  Regulation  of  Hybrid  Instruments).  See 
also  50  FR  42963  (October  23.  1985)  (Statutory 
Interpretation  and  Request  for  Comments 
Concerning  Trading  in  Foreign  Currencies  for 
Future  Delivery). 

'The  Commission  staffs  Task  Force  on  Off- 
Exchange  Instruments  has  addressed  a  number  of 
proposed  offerings  of  hybrid  instruments  in  a  series 
of  published  "no-action"  letters.  See,  e.g.,  CFTC 
Advisory  No.  39-88,  June  23.  1988  (Interpretative 
Letter  No.  8ft-10.  June  20,  1988,  2  Comm.  Fut.  L. 
Rep.  (CCH)  1 24,262)  (notes  indexed  to  dollar/Yen 
exchange  rate);  CFTC  Advisory  No.  45-88,  July  19. 
1988  [InterpreUtive  Utter  No.  88-11,  July  13.  1988. 
2  Comm.  Fut.  L.  Rep.  (CCH)  1 24.284)  (notes 
Indexed  to  dollar/Yen  exchange  rate):  CFTC 
Advisory  No.  48-88,  July  26,  1988  (Interpretative 
Letter  No.  88-12,  July  22,  1988.  2  Comm.  Fut.  L. 
Rep.  (CCH)  1 24,285]  (notes  indexed  to  dollar/ 
foreign  currency  exchange  rate);  CFTC  Advisory  No. 
58-88.  August  30, 1988  [Interpretative  Letter  No. 
88-16,  August  26,  1988.  2  Comm.  Fut.  L.  Rep. 
(CCH)  1 24.312]  (federally-chartered  corporation 
issuing  notes  indexed  to  nationally  disseminated 
measure  of  inflation  published  by  a  U.S. 
government  agency);  CFTC  Advisory  No.  63-88, 
September  21, 1988  [Interpretative  Letter  No.  88- 
17,  September  6,  1988.  2  Comm.  Fut.  L.  Rep.  (CCH) 
^  24.320]  (fixed-rate  debentures  with  additional 
payments  indexed  to  the  price  of  natural  gas  over 
an  established  base  price);  CFTC  Advisory  No.  66- 
88.  September  23,  1988,  2  Comm.  Fut.  L.  Rep. 
(CCH)  1 24.321  (certificates  of  deposit  with  interest 
payable  at  maturity  indexed  in  part  to  the  spot  price 
of  gold).  See  also  CFTC  Advisory  No.  18-19,  March 
17. 1989  (letter  dated  November  23,  1988, 
concerning  proposed  sale  of  hay  for  delayed 
delivery). 


not  appropriately  regulated  as  such  under  the 
Act  and  regulations.  This  policy  statement  is 
intended  to  recognize  a  non-exclusive  safe 
harbor  for  transactions  satisfying  the 
requirements  set  forth  in  this  Appendix. 

(b)  Safe  harbor  standards.  (1)  In 
determining  whether  a  transaction 
constitutes  a  futures  contract,  the 
Commission  and  the  courts  have  assessed  the 
transaction  "as  a  whole  with  a  critical  eye 
toward  its  underlying  purpose."*  Such  an 
assessment  entails  a  review  of  the  "overall 
effect"  of  the  transaction  as  well  as  a 
determination  as  to  "what  the  parties 
intended."  *  Although  there  is  no  definitive 
list  of  the  elements  of  futures  contracts,  the 
CFTC  and  the  courts  recognize  certain 
elements  as  common  to  such  contracts.* 
Futures  contracts  are  contracts  for  the 
purchase  or  sale  of  a  commodity  for  delivery 
in  the  future  at  a  price  that  is  established 
when  the  contract  is  initiated,  with  both 
parties  to  the  transaction  obligated  to  fulfill 
the  contract  at  the  specified  price.  In 
addition,  futures  contracts  are  undertaken 
principally  to  assume  or  shift  price  risk 
without  transferring  the  underlying 
commodity.  As  a  result,  futures  contracts 
providing  for  delivery  may  be  satisfied  either 
by  delivery  or  offset. 

(2)  In  addition  to  these  necessary  elements, 
the  CFTC  and  the  courts  also  recognize 
certain  additional  elements  common  to 
exchange-traded  futures  contracts,  including 
standardized  commodity  units,  margin 
requirements  related  to  price  movements, 
clearing  organizations  which  guarantee 
counterparty  performance,  open  and 
competitive  trading  in  centralized  markets, 
and  public  price  dissemination.^  These 
additional  elements  facilitate  the  trading  of 
futures  contracts  on  exchanges  and 
historically  have  developed  in  conjunction 
with  the  growth  of  organized  contract 


*CFTC  v.  Co  Petro  Marketing  Group,  Inc.,  680 
F.2d  573,  581  (9th  Or.  1982) 

>CFTC  v.  Trinity  Metals  Exchange,  No.  85-1482- 
CV-W-3  (WD.  Mo.  January  21, 1986]  [citing  CFTC 
V.  National  Coal  Exchange,  Inc.  [1980-1982 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 21,424 
at  26,046  (W.D.  Tenn.  1982)]. 

6  See  generally.  52  FR  47022,  47023  (December 
11.  1987)  (citing  In  the  Matter  of  First  National 
Monetary  Corp.,  [1984-1986  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  1  22,698  (CFTC  1985)); 
Letter  to  the  Honorable  Patrick  Leahy  and  the 
Honorable  Richard  Lugar.  Committee  on 
Agriculture,  Nutrition  and  Forestry.  United  States 
Senate,  from  Wendy  L.  Gramm.  Chairman. 
Commodity  Futures  Trading  Commission,  dated 
May  16, 1989  (Attachment  at  7-6).  The  Commission 
has  explained  that  this  does  not  mean  that  "all 
commodity  futures  contracts  must  have  all  of  these 
elements  *   *   *"  In  re  Stovall,  [1977-1980  Transfer 
Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 20,941  (CFTC 
1979).  To  hold  otherwise  would  permit  ready 
evasion  of  the  CEA. 

'E.g.,  Advance  Notice,  52  FR  47023;  Letter  to  the 
Honorable  Patrick  Leahy  and  the  Honorable  Richard 
Lugar,  Committee  on  Agriculture,  Nutrition  and 
Forestry,  United  States  Senate,  from  Wendy  L. 
Granmi,  Chairman,  Commodity  Futures  Trading 
Commission,  dated  May  16,  1989  (Attachment  at  8); 
OGC  Statutory  and  Regulatory  Interpretation 
(Regulation  of  Leverage  Transactions  and  Other  Off- 
Exchange  Future  Delivery-Type  Instruments).  50  FR 
11656,  11657,  n.2  (March  25,  1985);  CFTC  v.  Co 
Petro  Marketing  Group,  Inc.,  680  F.2d  573  (9fh  Cir. 
1982). 


markets.  The  presence  or  absence  of  these 
additional  elements,  however,  is  not 
dispositive  of  whether  a  transaction  is  a 
futures  contract.^ 

(3)  In  general,  a  swap  may  be  characterized 
as  an  agreement  between  two  parties  to 
exchange  a  series  of  cash  flows  measured  by 
different  interest  rates,  exchange  rates,  or 
prices  with  payments  calculated  by  reference 
to  a  principal  base  (notional  amount).^ 
Commenters  have  described  the  swap  market 
as  one  in  which  the  customary  large 
transaction  size  effectively  limits  the  market 
to  institutional  participants  rather  than  the 
retail  public.'"  Market  participants  also  have 
noted  that  swaps  typically  involve  long-term 
contracts,  with  maturities  ranging  up  to 
twelve  years."  In  addition  to  these 
characteristics,  many  comparisons  between 
swaps  and  futures  contracts  have  stressed  the 
tailored,  non-standardized  nature  of  swap 
terms;  the  necessity  for  particularized  credit 
determinations  in  connection  with  each  swap 
transaction  (or  series  of  transactions  between 
the  same  counterparties);  the  lack  of  public 
participation  in  the  swap  markets;  and  the 
predominantly  institutional  and  commercial 
nature  of  swap  participants.  Other 
commenters  have  stressed  that,  despite  these 
distinctions  in  the  manner  of  trading  of 
swaps  and  exchange  products,  the  economic 
reality  of  swaps  nevertheless  resembles  that 
of  futures  contracts. 

(4)  The  Commission  recognizes  that  swaps 
generally  have  characteristics,  such  as 


"  In  addition,  the  Commission  and  the  courts  have 
consistently  recognized  that  "the  requirement  that 
a  futures  contract  be  executed  on  a  designated 
contract  market  is  what  makes  the  contract  legal, 
not  what  makes  it  a  futures  contract."  In  the  Matter 
of  First  National  Monetary  Corp..  [1984-1986 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 22,698 
at  30.975  (CFTC  1985);  In  re  Stovall,  [1977-1980 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 20.941 
at  23,776  (CFTC  1979).  See,  also.  Interpretative 
Statement.  "The  Regulation  of  Leverage 
Transactions  and  Other  Off-Exchange  Future 
Delivery  Type  Investments-Statutory 
Interpretation."  50  FR  11656  (March  25,  1985). 

»See  generally.  Bank  for  International 
Setdements.  Recent  Innovations  in  International 
Banking  at  37-60  (April  1986);  S.K.  Henderson. 
"Swap  Credit  Risk:  A  Multi-Perspective  Analysis," 
44  Business  Lawyer  365  (1989).  Interest  rate  swaps 
have  been  described  as  having  three  primary  forms: 
coupon  swaps  (fixed  rate  to  floating  rate  swaps); 
basis  swaps  (swap  of  one  floating  rate  for  another 
floating  rate);  and  cross-currency  interest  rate  swaps 
(swaps  of  fixed  rate  payments  in  one  currency  to 
floating  rate  payments  in  another  currency). 
Currency  swap  transactions  involve  agreements 
between  two  parties  providing  for  exchanges  of 
amounts  in  different  currencies  which  are 
calculated  on  the  basis  of  a  pre-established  interest 
rate,  a  specified  exchange  rate,  and  a  specified 
notional  amount.  Commodity  swaps  generally 
include  swap  transactions  similar  in  structure  to 
interest  rate  swaps,  except  that  payments  are 
calculated  by  reference  to  the  price  of  a  specified 
commodity,  such  as  oil. 

'"The  average  notional  amount  for  swaps  has 
been  estimated  at  $24  million.  Letter  from  the  New 
York  Clearing  House  to  CFTC,  dated  April  6.  1989. 
commenting  on  Proposed  Rule  and  Statutory 
Interpretation  Concerning  Certain  Hybrid  and 
Related  instruments. 

"  E.g..  Letter  to  CFTC  from  the  International 
Swap  Dealers  Association,  Inc.,  dated  April  8.  1988, 
concerning  Advance  Notice;  letter  to  CFTC  from 
Morgan  Guaranty  "Trust  Company  of  New  York, 
dated  April  11, 1988,  concerning  Advance  Notice. 


individually-tailored  terms,  predominantly 
commercial  and  institutipnal  participants, 
and  expectation  of  being  held  to  matiuity, 
rather  than  offset  during  the  term  of  the 
agreement,  that  may  warrant  distinguishing 
them  from  futures  contracts.  The  criteria  set 
forth  in  this  Appendix  identify  certain  swaps 
for  which  regulation  under  the  CEA  and 
Commission  regulations  is  unnecessary. 
These  safe  harbor  standards  are  consistent 
with  policies  reflected  in  the  CEA's 
jurisdictional  exclusion  for  forward 
contracts, '2  the  Treasury  Amendment, '^  and 
the  trade  option  exemption,'*  and  are 
otherwise  consistent  with  section  2(a)(1)(A) 
of  the  CEA.  Although  these  jurisdictional  and 
exemptive  or  exclusionary  provisions  are  not 
sufficiently  broad  to  provide  clear  exemptive 
boundaries  for  many  swaps,  they  reflect 
policies  relevant  to  the  safe  harbor  policy  set 


'2  Section  2(a)(1)(A)  of  the  CEA  provides  that  the 
term  "future  delivery"  does  not  include  sales  of  any 
cash  commodity  for  deferred  shipment  or  delivery. 
7  U.S.C.  2.  Sales  of  cash  commodities  for  deferred 
delivery,  or  forward  contracts,  generally  have  been 
recognized  to  be  commercial,  merchandising 
transactions  in  physical  commodities  entered  into 
by  commercial  counterparties  who  have  the 
capacity  to  make  or  take  delivery  of  the  underlying 
conmiodity  but  in  which  delivery  "may  be  deferred 
for  purposes  of  convenience  or  necessity."  52  FR 
47027;  In  re  Stovall,  [1977-1980  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  ^  20,941  at  23,777-78 
(CFTC  1979).  The  forward  contract  exclusion  may 
apply  to  certain  types  of  swap  transactions. 

"The  Treasury  Amendment  provides  that 
"[njothing  in  this  Act  shall  be  deemed  to  govern  or 
in  any  way  be  applicable  to  transactions  in  foreign 
currency,  security  warrants,  security  rights,  resales 
of  installment  loan  contracts,  repurchase  options, 
government  securities,  or  mortgages  and  mortgage 
purchase  conmiitments,  unless  such  transactions 
involve  the  sale  thereof  for  future  delivery 
conducted  on  a  board  of  trade."  7  U.S.C.  2.  See 
generally,  50  FR  42963  (October  23,  1985)  (CFTC 
Statutory  Interpretation).  See  also.  Commodity 
Futures  Trading  Commission  v.  American  Board  of 
Trade,  473  F.  Supp.  117  (S.D.N. Y.  1979).  afTd.  803 
F.2d  1242  (2d  Cir.  1986).  The  Treasury  Amendment 
may  apply  to  some  types  of  transactions  also 
characterized  as  swaps. 

'*  The  trade  option  exempUon,  which  is  set  forth 
in  Rule  32.4(a),  17  CFR  32.4(a)  (1988),  audiorizes 
commodity  option  transactions,  other  than  those  on 
commodities  specified  in  rule  32.2(a),  that  are  not 
executed  on  a  designated  contract  market  and  that 
are: 

Offered  by  a  person  which  has  a  reasonable  basis 
to  believe  that  the  option  is  offered  to  a  producer, 
processor,  or  commercial  user  of,  or  a  merchant 
handling  the  coaunodity  which  is  the  subject  of  the 
commodity  option  transaction,  or  the  products  or 
byproducts  thereof,  and  that  such  producer, 
processor,  commercial  user  or  merchant  is  offered 
or  enters  into  the  commodity  option  transaction 
solely  for  purposes  related  to  its  business  as  such. 
It  should  be  noted  that  under  Rule  32.4(a),  only  the 
offeree  of  the  trade  option  need  qualify  as  a 
"commercial  user"  or  "merchant."  Rule  32.4(a)  is 
silent  concerning  which  party  to  a  trade  option  may 
be  the  option  buyer  of  a  put  or  call  or  "long."  and 
which  party  may  be  the  option  seller  of  a  put  or 
call  or  "short."  As  a  result,  provided  that  the 
qualifying  commercial  offeree  is  entering  the  trade 
option  transaction  solely  for  non-speculative 
purposes  demonstrably  related  to  its  commercial 
business  in  the  commodity  which  is  the  subject  of 
the  option  transaction,  the  requirements  of  Rule 
32.4(a)  are  met. 


forth  in  this  Appendix  and  may  encompass 
certain  swap  transactions." 

(5)  Consequently,  the  Commission  has 
determined  that  a  greater  degree  of  clarity 
may  be  achieved  through  safe  harbor 
guidelines  establishing  specific  criteria  for 
swap  transactions  to  which  the  Commission's 
regulatory  framework  will  not  be  applied. 
Swaps  satisfying  the  requirements  set  forth  in 
this  Appendix  will  not  be  subject  to 
regulation  as  futures  or  commodity  option 
transactions  under  the  Act  and  regulations. 
This  policy  statement  addresses  only  swaps 
settled  in  cash,  with  foreign  currencies 
considered  to  be  cash.'^ 

(i)  Individually-tailored  terms.  (A) 
Individual  tailoring  of  the  terms  of  swap 
agreements  is  frequently  cited  as 
indispensable  to  the  operation  of  the  swap 
market.  Commenters  have  indicated  that 
swap  agreements  are  based  upon 
individualized  credit  determinations  and  are 
tailored  to  reflect  the  particular  business 
objectives  of  the  counterparties.  Tailoring 
occurs  through  private  negotiations  between 
the  parties  and  may  involve  not  only 
financial  terms  but  issues  such  as 
representations,  covenants,  events  of  default, 
term  to  maturity,  and  any  requirement  for  the 
posting  of  collateral  or  other  credit 
enhancement.  Such  tailoring  and 
counterparty  credit  assessment  distinguish 
swap  transactions  ftxjm  exchange 
transactions,  where  the  contract  terms  are 
standardized  and  the  counterparty  is 
unknown.  In  addition,  the  tailoring  of  swap 
terms  means  that,  unlike  exchange  contracts, 
which  are  fungible,  swap  agreements  are  not 
fully  standardized. 

(B)  To  qualify  for  safe  harbor  treatment, 
swaps  must  be  negotiated  by  the  parties  as 
to  their  material  terms,  based  upon 
individualized  credit  determinations,  and 
documented  by  the  parties  in  an  agreement 
or  series  of  agreements  that  is  not  fully 
standardized."  This  requirement  is  intended 
to  exclude  from  safe  harbor  treatment 
instruments  which  are  fungible  and  therefore 
may  be  readily  transferred  and  traded. 

(ii)  Absence  of  exchange-style  offset.  (A) 
Exchange-traded  futures  contracts  generally 


'^The  forward  contract  exclusion  facilitates 
commodity  transactions  within  the  commercial 
merchandising  chain.  The  trade  option  exemption 
similarly  may  be  viewed  as  facilitating  principal-to- 
principal  transactions  in  which  the  offeree  is  a 
commercial  party  with  resp>ect  to  the  underlying 
commodity.  The  Treasury  Amendment  reflects 
Congressional  intent  to  avoid  duplicative  regulation 
of  foreign  currency  transactions  and  other 
transactions  in  the  interbank  market  supervised  by 
bank  regulatory  agencies. 

'*  As  noted  previously,  certain  categories  of  swap 
transactions  may  be  subject  to  the  forward  contract 
exclusion,  the  Treasury  Amendment  and  the  trade 
option  exemption.  The  safe  hartior  criteria  set  forth 
in  this  Appendix  apply  equally  to  options  on 
swaps. 

"Formation  of  swaps  pursuant  to  a  master 
agreement  between  two  counterparties  that 
establishes  some  or  all  contract  terms  for  one  or 
more  individual  swap  transactions  between  those 
counterparties  is  not  precluded  by  this  requirement, 
provided  that  material  terms  of  the  master 
agreement  and  transaction  specifications  are 
individually  tailored  by  the  parties. 


78038      Federal  Register /Vol.  65,  No.  240 /Wednesday.  December  13,  2000 /Rules  and  Regulations 


may  be  terminated  by  offset, >«  that  is, 
liquidated  through  establishment  of  an  equal 
and  opposite  position.  For  exchange-traded 
futures  contracts,  the  universal  counterparty 
to  each  cleared  position  is  the  clearing 
organization.  Prior  consent  of  the  clearing 
organization,  as  counterparty,  is  unnecessary 
to  offset.  19 

(B)  In  contrast,  swap  transactions  have 
been  described  as  transactions  which  create 
performance  obligations  terminable  only 
with  counterparty  consent  and  which 
generally  are  expected  to  be  maintained  to 
maturity.  A  swap  counterparty  who  seeks  to 
eliminate  the  economic  effect  of  a  swap 
agreement  may  enter  into  a  reverse  swap 
agreement,  that  is,  a  second  swap  with  the 
same  maturity  and  payment  requirements, 
with  the  same  or  a  new  counterparty,  but  in 
which  the  party  seeking  to  eliminate  its 
economic  exposure  assumes  the  reverse 
position  (in  this  case  the  obligations  of  each 
party  to  both  transactions  continue  to 
maturity).  A  swap  counterparty  who  seeks  to 
terminate,  absent  default,  its  obligations 
under  a  swap  agreement  may:  Undertake  a 
swap  sale  in  which,  based  upon  consent  of 
the  counterparty,  it  assigns  its  rights  and 
obligations  under  the  swap  to  a  third  party 
or  negotiate  an  early  termination  of  the 


"In  the  context  of  exchange-traded  futures,  offset 
refers  to  the  liquidation  of  a  futures  position 
through  the  acquisition  of  an.  opposite  position. 
.Availability  of  such  offset,  resulting  in  the 
liquidation  of  the  position,  typically  is  established 
by  exchange  rules  governing  exchange  members' 
relationships  with  the  clearing  house.  See,  e.g., 
Chicago  Mercantile  Exchange  Rule  808  ("a  clearing 
member  long  or  short  any  commodity  to  the 
Clearing  House  as  a  resuh  of  substitution  may 
liquidate  the  position  by  acquiring  an  opposite 
position  for  its  principal");  Board  of  Trade  Clearing 
Corporation  Regulation  705.00  ("Where  a  memtjer 
buys  and  sells  the  same  commodity  for  the  same 
delivery,  and  such  contracts  are  cleared  through  the 
Clearing  House,  the  purchases  and  sales  shall  be 
offset  to  the  extent  of  their  equality,  and  the 
member  shall  be  deemed  a  buyer  from  the  Clearing 
House  to  the  extent  that  his  purchases  exceed  his 
sales,  or  a  seller  to  the  Clearing  House  to  the  extent 
that  his  sales  exceed  his  purchases");  New  York 
Futures  Exchange  Rule  3—4  ("As  between  the 
Clearing  Corporation  and  the  original  parties  to 
futures  contracts  and  option  contracts,  such 
contracts  shall  be  binding  upon  the  original  parties 
until  liquidated  by  offset,  delivery,  exercise  or 
expiration,  as  the  case  may  be").  Of  course,  the 
ability  to  offset  in  any  given  case  depends  upon  the 
availability  of  a  counterparty  to  enter  into,  an 
offsetting  transaction  at  an  acceptable  price. 

"However,  the  ability  to  liquidate  contractual 
positions  ttu'ough  offset  is  established  by  clearing 
organization  rules  to  which  all  clearing  memtiers 
consent. 


transaction,  or  swap  "closeout,"  in  which  it 
negotiates  a  lump-stun  payment  with  its 
counterparty  to  terminate  the  swap.^o  In  the 
latter  two  cases,  termination  of  the 
obligations  created  by  a  swap  is  dependent 
upon  consent  of  the  counterparty. 

(C)  To  qualify  for  safe  harbor  treatment,  the 
swap  must  create  obligations  that  are 
terminable,  absent  default,  only  with  the 
consent  of  the  coimterparty.  If  consent  to 
termination  is  given  at  the  outset  of  the 
agreement  and  a  termination  formula  or  price 
fixed,  the  consent  provision  must  be 
privately  negotiated.  This  requirement  is 
intended  to  confine  safe  harbor  treatment  to 
instruments  that  are  not  readily  used  as 
trading  vehicles,  that  are  entered  into  with 
the  expectation  of  performance,  and  that  are 
terminated  as  well  as  entered  into  based 
upon  private  negotiation. 

(iii)  Absence  of  clearing  organization  or 
margin  system.  (A)  As  noted  in  paragraph 
(b){5)(ii)  of  this  Appendix,  the  necessity  for 
individualized  credit  determinations  has 
been  described  as  a  hallmark  of  swap 
trsmsactions.  A  number  of  commenters  have 
stressed  both  the  dependence  of  the  current 
swap  market  on  such  determinations  and  the 
absence  of  a  multilateral  "credit  support" 
mechanism,  such  as  a  clearing  organization, 
for  swaps.  In  accordance  with  the  concept  of 
swaps  as  dependent  upon  private  negotiation 
and  individualized  credit  determinations  as 
to  the  capacity  of  certain  parties  to  perform, 
this  safe  harbor  is  applicable  only  to  swap 
transactions  that  are  not  supported  by  the 
credit  of  a  clearing  organization  and  that  are 
not  primarily  or  routinely  supported  by  a 
marked-to-market  margin  and  variation 
settlement  system  designed  to  eliminate 
individualized  credit  risk.^'  The  ability  to 
impose  individualized  credit  enhancement 
requirements  to  secure  either  changes  in  the 
credit  risk  of  a  counterparty  or  increases  in 
the  credit  exposure  between  two 
counterparties  consistent  with  the  criteria  in 
paragraph  (b)(5)(ii)  would  not  be  affected. 

(B)  [Reserved] 


20  Swap  parties  may  agree  in  advance  upon  a 
termination  formula  or  price  for  the  swap. 

21  Several  commenters  urged  the  Commission  to 
adopt  a  safe  harlxir  for  swaps  that  would  be 
conditioned  upon,  among  other  things,  the  absence 
of  a  credit  support  mechanism.  See  Letter  to  CFTC 
from  Sullivan  &  Cromwell,  dated  April  8,  1988. 
concerning  Advance  Notice,  at  41—42;  Letter  to 
CFTC  from  Manufacturers  Hanover,  dated  April  11, 
1988,  concerning  Advance  Notice,  at  4.  The  safe 
harbor  standard  is  based  upon  individualized  credit 
determinations  at  the  outset  and  during  the 
pendency  of  the  contract. 


(iv)  The  Transaction  is  Undertaken  in 
Conjunction  With  a  Line  of  Business. 

(A)  The  absence  of  public  participation  in 
the  swaps  market  has  frequently  been  cited 
as  a  factor  supporting  different  regulatory 
treatment  of  swaps  and  futures  contracts. 
Swap  market  participants  are  predominantly 
institutional  and  commercial  entities  such  as 
corporations,  commercial  and  investment 
banks,  thrift  institutions,  insurance 
companies,  governments,  and  government- 
sponsored  or  chartered  entities. ^^ 

(B)  The  safe  harbor  set  forth  in  this 
Appendix  is  limited  to  swap  trtmsactions 
undertaken  in  conjtmction  with  the  parties' 
line  of  business. ^3  This  restriction  is 
intended  to  preclude  public  participation  in 
qualifying  swap  transactions  and  to  limit 
qualifying  transactions  to  those  based  upon 
individualized  credit  determinations.  This 
restrirtion  does  not  preclude  dealer 
transactions  in  swaps  undertaken  in 
conjunction  with  a  line  of  business, 
including  financial  intermediation  services. 

(v)  Prohibition  Against  Marketing  to  the 
Public.  Swap  transactions  eligible  for  safe 
harbor  treatment  may  not  be  marketed  to  the 
public.  This  restriction  reflects  the 
institutional  and  commercial  nature  of  the 
existing  swap  market  and  the  Commission's 
intention  to  restrict  qualifying  swap 
transactions  to  those  undertaken  as  an 
adjunct  of  the  participant's  line  of  business. 

(c)  Conclusion.  This  policy  statement  is 
intended  to  clarify  the  regulatory  treatment  of 
certain  transactions  in  order  to  facilitate 
legitimate  market  transactions  in  a  field 
distinguished  by  innovation  and  rapid 
growth.  Consequently,  the  Commission 
proposes  to  continue  to  review  on  a  case-by- 
case  basis  transactions  that  do  not  meet  the 
criteria  set  out  in  this  Appendix  and  that  are 
not  otherwise  excluded  from  Commission 
regulation. 

Issued  in  Washington,  DC,  this  21st  day  of 
November,  2000,  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-30270  Filed  12-12-00;  8:45  am) 
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"  Letter  dated  April  8, 1988,  to  CFTC  from 
International  Swap  Dealers  Associations,  Inc. 
concerning  Advance  Notice. 

2'  Swap  transactions  entered  into  with  respect  to 
exchange  rate,  interest  rate,  or  other  price  exposure 
arising  from  a  participant's  line  of  business  or  the 
financing  of  its  business  would  be  consistent  with 
this  standard. 
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December  13,  2000 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  IHousing 

[Docket  No.  FR-4632-fM)1  ] 

Notice  of  Funding  Availability;  Fair 
Share  Allocation  of  Incremental 
Voucher  Funding,  Fiscal  Year  2001 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  fund  availability 

(NOFA). 

SUiyiMARY:  Purpose  of  the  Program.  The 
purpose  of  this  NOFA  is  to  invite  public 
housing  agencies  (PHAs)  to  apply  for 
vouchers  on  a  fair  share  allocation  basis 
under  the  Housing  Choice  Voucher 
Program.  The  vouchers  are  for  issuance 
to  families  on  a  PHA"s  housing  choice 
voucher  waiting  list  to  enable  these 
families  to  rent  decent,  safe,  cind 
affordable  housing  of  their  choice  on  the 
private  rental  market. 

Available  Funds.  Approximately 
$452,907,000  in  one-year  budget 
authority  for  approximately  79,000 
housing  choice  vouchers.  Prior  to  the 
funding  of  any  new  applications  luder 
this  NOFA  for  FY  2001,  $4,191,788  of 
this  budget  authority  will  be  used  to 
correct  the  imderfunding  of  four  PHAs 
under  the  FY  2000  Fair  Share  NOFA 
due  to  an  error  on  the  part  of  HUD.  See 
Section  n(C)(3)  of  this  NOFA  regarding 
the  specific  PHAs,  dollar  amounts  and 
corresponding  number  of  vouchers  that 
each  of  the  four  PHAs  will  receive  to 
correct  the  underfunding  error.  This 
will  leave  $448,715,212  in  one-year 
budget  authority  available  for  the 
funding  of  approximately  78,475 
vouchers  for  applications  submitted  in 
FY  2001  under  this  NOFA. 

Eligible  Applicants.  Public  housing 
agencies  (PHAs).  Indian  Housing 
Authorities  (IHA),  Indian  tribes  and 
their  tribally  designated  housing  entities 
are  not  eligible  applicants.  The  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  does  not 
allow  HUD  to  enter  into  new  housing 
choice  voucher  (Section  8)  annual 
contributions  contracts  (ACC)  with  IHAs 
after  September  30, 1997. 

Application  Due  Date.  January  29, 
2001. 

Match.  None. 
SUPPLEMENTARY  INFORMATION:  If  you  are 
interested  in  applying  for  funding  under 
this  NOFA,  please  read  the  balance  of 
this  NOFA  which  will  provide  you  with 
detailed  information  regarding  the 
submission  of  an  application.  Housing 
Choice  Voucher  Program  requirements. 


the  application  selection  process  to  be 
used  by  HUD  in  selecting  applications 
for  funding,  and  other  valuable 
information  relative  to  a  PHA's 
application  submission  and 
participation  in  the  program  covered  by 
this  NOFA. 

I.  Application  Due  Date,  Application 
Kits,  Further  Information,  and 
Technical  Assistance 

Application  Due  Date.  Your 
completed  application  (an  original  and 
one  copy)  is  due  on  or  before  January 
29,  2001  at  the  address  shown  below. 
This  application  deadline  is  firm.  In  the 
interest  of  fairness  to  all  competing 
PHAs,  HUD  will  not  consider  any 
application  that  is  received  cifter  the 
application  deadline.  Applicants  should 
take  this  practice  into  accoimt  and  make 
early  submission  of  their  materials  to 
avoid  any  risk  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  delivery-related  problems.  HUD 
will  not  accept,  at  any  time  diuing  the 
NOFA  competition,  application 
materials  sent  via  facsimile  (FAX) 
transmission. 

Address  for  Submitting  Applications. 
Submit  your  original  application  and 
one  copy  to  Michael  E.  Diggs,  Director 
of  the  Grants  Management  Center, 
Department  of  Housing  and  Urban 
Development,  501  School  Street,  SW, 
Suite  800,  Washington,  D.C.  20024. 

The  Grants  Management  Center  is  the 
official  place  of  receipt  for  all 
applications  in  response  to  this  NOFA. 
A  copy  of  the  application  is  not  required 
to  be  submitted  to  the  local  HUD  Field 
Office.  For  ease  of  reference,  the  term 
"local  HUD  Field  Office"  will  be  used 
in  this  NOFA  to  mean  the  local  HUD 
Field  Office  Hub  and  local  HUD  Field 
Office  Program  Center. 

Hand  Carried  Applications.  If  you  are 
hand  delivering  your  application,  yoiu 
application  is  due  by  not  later  than  8:45 
am  to  5:00  pm.  Eastern  time,  on  the 
application  due  date  to  the  Office  of 
Public  and  Indian  Housing's  Grants 
Management  Center  (GMC)  in 
Washington,  DC. 

Mailed  Applications.  Applications 
sent  by  U.S.  mail  will  be  considered 
timely  filed  if  postmarked  on  or  before 
12:00  midnight  on  the  application  due 
date  and  received  on  or  within  ten  (10) 
days  of  that  date  at  the  Grants 
Management  Center. 

Applications  Sent  By  Overnight/ 
Express  Mail  Delivery.  Applications  sent 
by  overnight  deUvery  or  express  mail 
will  be  considered  timely  filed  if 
received  by  the  Grants  Management 
Center  before  or  on  the  application  due 
date,  or  upon  submission  of 
documentary  evidence  that  they  were 


placed  in  transit  with  the  overnight 
delivery  service  by  no  later  than  the 
specified  application  due  date. 

For  Application  Kit.  An  application 
kit  is  not  available  and  is  not  necessary 
for  submitting  an  application  for 
funding  under  Uiis  NOFA.  This  NOFA 
contains  all  of  the  information  necessary 
for  the  submission  of  an  application  for 
voucher  funding  in  connection  with  this 
NOFA. 

For  Further  Information  and 
Technical  Assistance.  Prior  to  the 
application  due  date,  you  may  contact 
George  C.  Hendrickson,  Housing 
Program  Specialist,  Room  4216,  Office 
of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  Room  4216,  451 
Seventh  Street,  SW,  Washington,  DC 
20410;  telephone  (202)  708-1872,  ext. 
4064.  Subsequent  to  application 
submission,  you  may  contact  the  Grants 
Management  Center  at  (202)  358-0273. 
(These  are  not  toll-ft-ee  numbers.) 
Persons  with  hearing  or  speech 
impairments  may  access  these  niunbers 
via  TTY  (text  telephone)  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339  (this  is  a  toU-fi-ee 
number). 

n.  Authority,  Purpose,  Fair  Share 
Allocation  Amount,  Voucher  Funding, 
and  Eligibility 

(A)  Authority 

Authority  for  the  approximately 
$452,907,000  in  one-year  budget 
authority  for  housing  choice  vouchers 
for  low-income  families  is  found  in  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  FY  2001  (Pub.L.  106-377,  approved 
October  27,  2000,  referred  to  as  Uie  FY 
2001  HUD  Appropriations  Act.  The 
allocation  of  housing  assistance  budget 
authority  for  housing  choice  vouchers, 
by  allocation  area  based  on  fair  share 
factors,  is  pursuant  to  the  provisions  of 
24  CFR  part  791,  subpart  D, 
implementing  section  213(d)  of  the 
Housing  and  Commimity  Development 
Act  of  1974,  as  amended.  Funding  in  the 
amount  of  $4,191,788  will  be  subtracted 
fi'om  the  one-year  budget  authority  of 
$452,907,000  in  order  to  correct  an 
underfunding  error  affecting  four  PHAs 
funded  by  HUD  in  FY  2000  under  the 
FY  2000  Fair  Share  NOFA  (see  Section 
n(C)(3),  Underfunding  Corrections,  in 
this  NOFA). 

(B)  Purpose 

The  pmpose  of  the  housing  choice 
voucher  funding  being  made  available 
under  this  NOFA  is  to  provide  housing 
assistance  to  very  low-income  families 


to  enable  them  to  rent  decent,  safe,  and 
affordable  housing  of  their  choice  on  the 
private  market. 

(C)  Fair  Share  Allocation  Amount 

This  NOFA  annoimces  the  availability 
of  approximately  $452,907,000  in  one- 
year  budget  authority  for  a  fair  share 
formula  allocation  which  will  provide 
rental  assistance  to  approximately 
79,000  very  low-income  families. 
Funding  in  the  amoimt  of  $4,191,788  for 
525  vouchers  for  four  PHAs  will  first  be 
subtracted  from  the  $452,907,000 
(leaving  a  balance  of  $448,715,212  for 
approximately  78,475  vouchers  for  FY 
2001  applications  submitted  in  response 
to  this  NOFA)  to  correct  an 
underfunding  error  attributable  to  HUD 
under  the  FY  2000  Fair  Share  NOFA 
that  affected  four  PHAs.  (See  Section 
n(C)(3),  Underfunding  Corrections.) 

(1)  Fair  Share  Allocation  for  Each 
Allocation  Area 

Appendix  A  of  this  NOFA  lists  the 
allocation  of  housing  assistance  budget 
authority  for  vouchers  for  each 
allocation  area,  based  on  fair  share 
factors.  Appendix  A  also  provides  an 
estimate  of  the  total  number  of  vouchers 
that  could  be  funded  from  the  housing 
assistance  available  for  each  allocation 
area  based  on  the  weighted  local  average 
costs  of  voucher  assistance  for  a  two- 
bedroom  unit.  The  actual  nimiber  of 
units  assisted  within  each  allocation 
area  will  vary  fi'om  the  estimates 
prepared  by  Headquarters  since  the 
actual  costs  of  voucher  assistance  for 
each  PHA  vary  from  the  average. 

(2)  Potential  Additional  Funding 

If  additional  voucher  funding 
becomes  available  for  fair  share  use 
during  FY  2001,  HUD  plans  to  distribute 
any  additional  funding  to  allocation 
areas  using  the  same  percentage 
distribution  as  reflected  in  Appendix  A 
to  this  NOFA.  Any  additional  funding 
will  be  used  imder  the  competitive 
requirements  of  this  NOFA  to  fund  PHA 
applications  which  were  approvable  but 
not  funded,  or  approved  and  funded  at 
less  than  100  percent  of  the  requested 
amount  for  which  the  PHA  was  eligible 
under  this  NOFA. 

(3)  Underfunding  Corrections 

If  prior  to  the  award  of  Fair  Share 
funding  xmder  this  NOFA,  HUD 
determines  that  any  awardees  imder  the 
FY  2000  Fair  Share  NOFA  have  been 
underfunded  due  to  an  error  attributable 
to  HUD,  funding  will  be  increased  to  the 
amoimt  that  the  awardee  should  have 
received.  The  Grants  Management 
Center  will,  in  coordination  with  the 
local  HUD  Field  Office  and  the  affected 


PHA.  determine  the  number  of  units 
that  should  have  been  awarded  the  PHA 
under  the  FY  2000  NOFA  and  the 
funding  amount  that  would  ciurentiy  be 
appropriate  to  fund  that  nimiber  of  units 
under  the  voucher  funding  procedures 
in  Section  II.(D)  of  this  FY  2001  Fair 
Share  NOFA. 

Prior  to  the  issuance  of  this  NOFA  the 
determination  was  made  that  four  PHA 
awardees  under  the  FY  2000  Fair  Share 
NOFA  were  underfunded  due  to  HUD's 
failing  to  include  these  PHAs'  Moving 
to  Work  (MTW)  units  when  Ceilculating 
the  number  of  certificates  and  vouchers 
being  administered  for  purposes  of  the 
number  of  vouchers  a  PHA  was  eligible 
to  apply  for  and  be  funded.  Fimding  in 
the  amount  of  $4,191,788  will  be 
subtracted  from  the  Fair  Share  funding 
available  under  this  NOFA  to  fund  these 
four  PHAs  as  follows:  Seattle, 
Washington  Housing  Authority — 
$1,621,534  for  231  vouchers;  Portland 
Oregon  Housing  Authority— $841,788 
for  117  vouchers;  Cambridge, 
Massachusetts  Housing  Authority — 
$1,514,386  for  133  vouchers;  and 
Portage,  Ohio  Housing  Authority — 
$214,080  for  44  vouchers. 

(D)  Voucher  Funding 

(1)  Determination  of  Funding  Amount 
for  the  PHA's  Requested  Number  of 
Vouchers 

HUD  will  determine  the  amount  of 
funding  that  a  PHA  will  be  awarded 
under  this  NOFA  based  upon  an  actual 
annual  per  imit  cost  {except  that  for 
Moving  to  Work  (MTW)  agencies  the  per 
unit  cost  will  be  calculated  in 
accordance  with  the  agency's  MTW 
Agreement}  using  the  following  three 
step  process  (as  may  be  modified  based 
upon  a  percentage  of  annual  per  unit 
cost  if  necessary  to  produce  the  79,000 
vouchers  provided  for  imder  this 
NOFA): 

(a)  HUD  will  extract  the  total 
expenditures  for  all  the  PHA's  housing 
choice  voucher  and  certificate  programs 
and  the  unit  months  leased  information 
from  the  most  recent  approved  year  end 
statement  (form  HUD-52681)  that  the 
PHA  has  filed  with  HUD.  HUD  will 
divide  the  total  expenditures  for  all  of 
the  PHA's  housing  choice  voucher  and 
certificate  programs  by  the  unit  months 
leased  to  derive  an  average  monthly  per 
unit  cost. 

(b)  HUD  will  multiply  the  monthly 
per  unit  cost  by  12  (months)  to  obtain 
an  aimual  per  unit  cost. 

(c)  HUD  wdll  multiply  the  annual  per 
unit  cost  derived  under  paragraph  (b) 
above  by  the  Housing  Choice  Voucher 
Program  (Section  8)  Housing  Assistance 
Payments  Program  Contract  Rent 


Armual  Adjustment  Factor  (with  the 
highest  cost  utility  included)  to  generate 
an  adjusted  annual  per  unit  cost.  For  a 
PHA  whose  jurisdiction  spans  multiple 
annual  adjustment  factor  areas,  HUD 
will  use  the  highest  applicable  aimual 
adjustment  factor. 

(E)  Eligible  Applicants 

A  PHA  established  pursuant  to  State 
law  may  apply  for  funding  under  this 
NOFA.  A  regional  (multi-county)  or 
State  PHA  is  also  eligible  to  apply  for 
funding. 

A  PHA  may  submit  only  one 
application  under  this  NOFA.  This  one 
application  per  PHA  limit  applies 
regardless  of  whether  or  not  the  PHA  is 
a  State  or  regional  PHA,  except  in  those 
instances  where  such  a  PHA  has  more 
than  one  PHA  code  number  due  to  its 
operating  under  the  jurisdiction  of  more 
than  one  HUD  Field  Office.  In  such  an 
instance,  a  separate  application  under 
each  code  shall  be  considered  for 
funding,  with  the  cumulative  total  of 
vouchers  applied  for  under  the 
appUcations  not  to  exceed  the 
maximum  number  of  vouchers  the  PHA 
is  eligible  to  apply  for  under  Section 
V.(B)  of  this  NOFA;  i.e..  no  more  than 
the  number  of  vouchers  the  same  PHA 
would  be  eligible  to  apply  for  if  it  only 
had  one  PHA  code  number. 

Two  or  more  divisions  within  State 
government  comprising  separate  PHAs 
shall  require  the  State  to  determine 
which  division  shall  submit  an 
application  to  HUD  under  this  NOFA. 
As  with  other  PHAs.  only  one 
application  per  PHA  shall  be  considered 
(see  sole  exception  referenced 
immediately  above). 

A  contract  administrator  which  does 
not  have  an  annual  contributions 
contract  (ACC)  with  HUD  for  housing 
choice  vouchers  or  certificates,  but 
which  constitutes  a  PHA  under  24  CFR 
791.102  by  reason  of  its  administering 
housing  choice  vouchers  or  certificates 
on  behalf  of  another  PHA,  shall  not  be 
eligible  to  submit  an  application  under 
tills  NOFA. 

Indian  Housing  Authorities  (IHA), 
Indian  tribes  and  their  tribally 
designated  housing  entities  are  not 
eligible  to  apply  because  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  does  not 
allow  HUD  to  enter  into  new  housing 
choice  voucher  annual  contributions 
contracts  (ACC)  with  IHAs  after 
September  30,  1997. 

Applicants  are  limited  to  those  PHAs 
currentiy  administering  housing  choice 
vouchers  or  certificates. 

Some  PHAs  currentiy  administering 
the  housing  choice  voucher  and 
certificate  programs  have,  at  the  time  of 
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publication  of  this  NOFA,  major 
program  management  ftndings  from 
Inspector  General  audits,  HUD 
management  reviews,  or  independent 
public  accoimtant  (IP A)  audits  tbat  are 
open  and  unresolved  or  other  significant 
program  compliance  problems.  HUD 
will  not  accept  applications  for 
additional  funding  from  these  PHAs  as 
contract  administrators  if,  on  the 
application  due  date,  the  findings  are 
either  not  closed,  or  sufficient  progress 
toward  closing  its  findings  has  not  been 
made  to  HUD's  satisfaction.  The  PHA 
must  also,  to  HUD's  satisfaction,  be 
making  satisfactory  progress  in 
addressing  any  program  compliance 
problems.  If  the  PHA  wants  to  apply  for 
ftinding  under  this  NOFA,  the  PHA 
must  submit  an  application  that 
designates  another  housing  agency, 
nonprofit  agency,  or  contractor,  that  is 
acceptable  to  HUD.  The  PHA's 
application  must  include  an  agreement 
by  the  other  housing  agency,  nonprofit 
agency,  or  contractor  to  administer  the 
new  funding  increment  on  behalf  of  the 
PHA,  and  a  statement  that  outlines  the 
steps  the  PHA  is  taking  to  resolve  the 
program  findings  and  the  program 
compliance  problems.  Immediately  after 
the  publication  of  this  NOFA.  the  local 
HUD  Field  Office  will  notify,  in  writing, 
those  PHAs  that  are  not  eligible  to  apply 
without  such  an  agreement. 
Concurrently,  the  local  HUD  Field 
Office  will  provide  a  copy  of  each  such 
written  notification  to  the  GMC.  The 
PHA  may  appeal  the  decision,  in 
writing,  if  HUD  has  mistakenly 
classified  the  PHA  as  having 
outstanding  management  or  compliance 
problems.  Any  appeal  must  be 
accompanied  by  conclusive  evidence  of 
HUD's  error  (i.e.,  documentation 
showing  that  the  finding  has  been 
cleared  or  satisfactory  progress  toward 
closing  the  findings  or  addressing  the 
compliance  problems  has  been  made) 
and  must  be  received  prior  to  the 
application  deadline.  The  appeal  should 
be  submitted  to  the  local  HUD  Field 
Office  where  a  final  determination  shall 
be  made.  Concurrently,  the  local  HUD 
Field  Office  shall  provide  the  GMC  with 
a  copy  of  its  written  response  to  the 
appeal,  along  with  a  copy  of  the  PHA's 
written  appeal.  Major  program 
management  findings  are  those  that 
would  cast  doubt  on  the  capacity  of  the 
PHA  to  effectively  administer  any  new 
housing  choice  voucher  funding  in 
accordance  with  applicable  HUD 
regiUatory  and  statutory  requirements. 

(F)  Eligible  Participants 

Eligible  participants  must  be  income 
eligible  under  24  CFR  982.201(b)(1)  in 
order  to  receive  a  voucher.  Eligible 


participants  include  very  low-income 
families,  and  on  an  exception  basis 
some  low-income  families,  who  are  on 
the  PHA's  housing  choice  voucher 
waiting  list  and  who  are  determined  to 
be  eligible  for  housing  assistance  under 
the  housing  choice  voucher  regulations 
at  24  CFR  part  982  and  part  5. 

in.  General  Program  Requirements 

(A)  General  Program  Requirements 

(1)  Compliance  With  Fan  Housing  and 
Civil  Rights  Laws 

All  applicants  must  comply  with  all 
fair  housing  and  civil  rights  laws, 
statutes,  regulations,  and  executive 
orders  as  enumerated  in  24  CFR 
5.105(a).  If  an  applicant:  (a)  has  been 
charged  with  a  systemic  violation  of  the 
Fair  Housing  Act  by  the  Secretary 
alleging  ongoing  discrimination;  (b)  is 
the  defendant  in  a  Fair  Housing  Act 
lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or  (c)  has 
received  a  letter  of  noncompliance 
findings  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  or  section 
109  of  the  Housing  and  Conununity 
Development  Act  of  1974,  the 
applicant's  application  will  not  be 
evaluated  under  this  NOFA  if,  prior  to 
the  application  deadline,  the  charge, 
lawsuit,  or  letter  of  findings  has  not 
been  resolved  to  the  satisfaction  of  the 
Department.  HUD's  decision  regarding 
whether  a  charge,  lawsuit,  or  a  letter  of 
findings  has  been  satisfactorily  resolved 
will  be  based  upon  whether  appropriate 
actions  have  been  taken  necessary  to 
address  allegations  of  ongoing 
discrimination  in  the  policies  or 
practices  involved  in  the  charge, 
lawsuit,  or  letter  of  findings. 

(2)  Additional  Nondiscrimination 
Requirements 

In  addition  to  compliance  with  the 
civil  rights  requirements  listed  at  24 
CFR  5.105(a),  each  successful  applicant 
must  comply  with  the 
nondiscrimination  in  employment 
requirements  of  Title  VII  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000e  et 
seq.),  the  Equal  Pay  Act  (29  U.S.C. 
206(d)),  the  Age  Discrimination  in 
Employment  Act  of  1967  (29  U.S.C.  621 
et  seq.).  Tide  K  of  the  Education 
Amendments  Act  of  1972,  and  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12101  etseq.]. 

(3)  Affirmatively  Furthering  Fair 
Housing 

Each  successful  applicant  will  have  a 
duty  to  affirmatively  further  fair 
housing.  Applicants  will  be  required  to 


identify  the  specific  steps  that  they  will 
take  to: 

(a)  Examine  the  PHA's  own  programs 
or  proposed  programs,  including  an 
identification  of  any  impediments  to  fair 
housing  (identified  in  the  jurisdiction's 
Analysis  of  Impediments  (AI)  to  Fair 
Housing  Choice — in  its  Consolidated 
Plan);  develop  a  plan  to  (i)  address  those 
impediments  in  a  reasonable  fashion  in 
view  of  the  resources  available;  and  (ii) 
work  with  local  jurisdictions  to 
implement  any  of  the  jurisdictions' 
initiatives  to  affirmatively  further  fair 
housing;  and  maintain  records  reflecting 
this  analysis  and  actions. 

(b)  Remedy  discrimination  in 
housing;  or 

(c)  Promote  fair  housing  rights  and 
fair  housing  choice. 

Further,  applicants  have  a  duty  to 
carry  out  the  specific  activities  cited  in 
their  responses  under  this  NOFA  to 
address  affirmatively  furthering  fair 
housing. 

(4)  Certifications  and  Assurances 

Each  applicant  is  required  to  submit 
signed  copies  of  Assmances  and 
Certifications.  The  standard  Assinances 
and  Certifications  are  on  Form  HUD- 
52515,  Fimding  Application,  which 
includes  the  Equal  Opportunity 
Certification,  Certification  Regarding 
Lobbying,  and  Certification  Regarding 
Drug-Free  Workplace  Requirements. 

(B)  PHA  Responsibilities  and  Rental 
Assistance  Requirements 

(1)  Housing  Choice  Voucher  Regulations 

PHAs  must  administer  the  housing 
choice  vouchers  received  under  this 
NOFA  in  accordance  with  HUD 
regulations  and  requirements  governing 
the  Housing  Choice  Voucher  Program. 

(2)  Housing  Choice  Voucher  Program 
Admission  Requirements 

Housing  choice  voucher  assistance 
must  be  provided  to  eligible  applicants 
in  conformity  with  regulations  and 
requirements  governing  the  Housing 
Choice  Voucher  Program  and  the  PHA's 
administrative  plan. 

(3)  Turnover 

When  a  voucher  under  this  NOFA 
becomes  available  for  reissue  (e.g.,  the 
family  initially  selected  for  the  program 
drops  out  of  the  progranj  or  is 
unsuccessful  in  the  search  for  a  unit), 
the  voucher  may  be  used  only  for  the 
next  eligible  family  on  the  PHA's 
housing  choice  voucher  waiting  list. 


rV.  Fair  Share  Application  Rating 
Process 

(A)  Selection  Criteria 

The  GMC  will  use  the  Selection 
Criteria  shown  below  for  the  rating  of 
applications  submitted  in  response  to 
this  NOFA.  The  maximum  score  imder 
the  selection  criteria  for  fair  share 
funding  is  100  points. 

(1)  Selection  Criterion  1:  Housing  Needs 
(65  points) 

(a)  Description:  This  criterion  assesses 
the  housing  need  in  the  primary  market 
area  specified  in  the  PHA's  application 
compared  with  the  housing  need  for  the 
State.  Housing  need  is  defined  as  the 
number  of  very  low-income  renter 
households  with  severe  rent  binden, 
based  on  1990  Census  data.  Very  low- 
income  is  defined  as  income  at  or  below 
the  housing  choice  voucher  (Section  8) 
very  low-income  limits.  Severe  rent 
burden  is  defined  as  a  household  paying 
50  percent  or  more  of  its  gross  income 
for  rent. 

(b)  Needs  Data:  For  the  purpose  of 
this  criterion,  housing  needs  are  based 
on  a  tabulation  of  1990  Census  data 
prepared  for  the  Department  iy  the 
Bureau  of  the  Census.  Data  on  housing 
needs  are  available  for  all  States,  all 
counties  (county  equivalents),  and 
places  with  populations  of  10,000  or 
more  as  of  1990.  Information  will  be 
posted  on  the  HUD  Home  Page  site  on 
the  Internet's  world  wide  web  (http:// 
www.hud.gov),  imder  "funds  available" 
for  the  Fair  Share  NOFA,  indicating  the 
proportion  of  each  State's  housing  needs 
for  primary  markets. 

(c)  Rating  and  Assessment:  The 
number  of  points  assigned  is  based  on 
the  percentage  of  the  State's  housing 
need  that  is  within  the  PHA's  primary 
market  area.  The  primary  market  area  is 
defined  as  the  jurisdiction  (or  its  closest 
equivalent  in  terms  of  areas  for  which 
housing  needs  data  are  available)  in 
which  the  PHA  is  legally  authorized  to 
operate  and  where  the  vouchers  will  be 
used,  as  described  in  its  application. 
(See  Section  VI.  (C)  of  diis  NOFA 
regarding  the  description  of  the  primary 
market  area  required  to  be  included  in 
each  PHA's  application.) 

(1)  The  GMC  will  assign  one  of  the 
following  point  totals: 

•  65  points  (maximiun).  For  each 
percentage  point  of  the  State's  housing 
need  (rounded  to  the  nearest  percentage 
point),  the  PHA  will  receive  three 
points. 

(2)  A  State  or  regional  (multi-county) 
PHA  will  receive  points  based  on  the 
areas  it  serves  where  the  vouchers  will 
be  used,  e.g..  the  entire  State  or  the  sum 
of  the  housing  needs  for  the  coimties 


and/or  localities  comprising  its  primary 
market  area. 

(3)  A  PHA  with  a  primary  market  area 
that  is  a  community  with  a  population 
of  10,000  or  less,  or  a  PHA  for  which 
housing  needs  data  are  not  available, 
will  receive  three  points. 

(2)  Selection  Criterion  2:  Efforts  of  PHA 
to  Provide  Area-Wide  Housing 
Opportimities  for  Families  (15  points) 

(a)  Description:  Many  PHAs  have 
undertaken  voluntary  efforts  to  provide 
area-wide  housing  opportimities  for 
families.  The  efforts  described  in 
response  to  this  selection  criterion  must 
be  beyond  those  required  by  federal  law 
or  regulation  such  as  the  portability 
provisions  of  the  housing  choice 
voucher  program.  The  GMC  will  assign 
points  to  PHAs  that  are  not  using/will 
not  use  a  residency  preference,  or  will 
use  a  residency  preference  in  a  Umited 
manner  for  selection  of  families  to 
participate  in  the  voucher  program.  In 
addition,  the  GMC  will  assign  points  to 
PHAs  that  have  established 
relationships  with  non-profit  groups  to 
provide  families  with  additional 
counseling,  or  have  dfrectly  provided 
coiwseling,  to  increase  the  likelihood  of 
a  successful  move  by  the  families  to 
areas  that  do  not  have  large 
concenfrations  of  poverty.  The  GMC 
will  also  assign  points  to  PHAs  that 
demonstrate  they  have  implemented 
other  initiatives  that  have  residted  in 
expanding  housing  opportimities. 

A  PHA  having  more  than  one  housing 
authority  code  number  and  submitting 
an  application  under  one  or  more  of 
these  code  numbers  (see  Section  II.  (E) 
of  this  NOFA)  will  be  eligible  to  receive 
points  imder  the  categories  in  Selection 
Criterion  2  if  it  meets  the  qualifications 
for  points  under  any  one  or  more  of  the 
separate  applications  it  submits. 

(b)  Rating  and  Assessment:  The  GMC 
will  assign  point  values  for  any  of  the 
following  assessments  for  which  the 
PHA  qualifies  and  add  the  points  for  all 
the  assessments  (maximum  of  15  points) 
to  determine  the  total  points  for  this 
Selection  Criterion: 

•  5  Points — Assign  5  points  if  the 
PHA  certifies  that  (i)  its  administrative 
plan  does  not  include  a  "residency 
preference"  for  selection  of  families  to 
participate  in  its  voucher  program,  or 
(ii)  it  will  eliminate  immediately  any 
"residency  preference"  currenUy  in  its 
administrative  plan,  or  (iii)  it  will  limit 
applicability  of  residency  preferences  to 
up  to  50%  of  all  new  admissions. 

•  5  Points — Assign  5  points  if  the 
PHA  documents  that  it  has  established 
a  contractual  relationship  with  a  non- 
profit agency  or  the  local  governmental 
entity  to  provide  housing  counseling  for 


families  that  want  to  move  to  low- 
poverty  or  non-minority  areas.  The  five 
PHAs  approved  for  the  FY  93  Moving  to 
Opportunity  (MTO)  for  Fair  Housing 
Demonstration,  PHAs  participating  in 
the  Regional  Opportunity  Counseling 
(ROC)  Program,  and  any  other  PHAs 
that  receive  counseling  funds  from  HUD 
in  connection  with  the  demolition  of 
public  housing,  public  housing  vacancy 
consolidation,  or  setUement  of  litigation 
involving  desegregation  may  qualify  for 
points  under  this  assessment.  However, 
these  PHAs  must  identify  all  activities 
undertaken,  other  than  those  funded 
and  required  under  the  MTO 
Demonstration,  ROC  Program,  or  the 
court-ordered  plans  or  plans  for 
relocating  public  housing  families,  to 
expand  housing  opportunities 

•  5  Points — Assign  5  points  if  the 
PHA  documents  that  it  has 
implemented  other  initiatives  that  have 
resulted  in  expanding  housing 
opportunities. 

(3)  Selection  Criterion  3:  Disabled 
Families  (15  points) 

(a)  Description:  The  GMC  will  assign 
15  points  to  PHAs  that  indicate  at  least 
15  percent  or  more  of  the  vouchers  they 
are  requesting  (or  funded  by  HUD) 
under  this  NOFA  will  be  used  to  house 
disabled  families.  The  PHA's 
application  must  be  specific  as  to  the 
exact  percentage  of  vouchers  that  will 
be  issued  solely  to  disabled  families. 
Disabled  families  are  defined  as  follows: 

(i)  Disabled  Family.  A  family  whose 
head,  spouse,  or  sole  member  is  a 
person  with  disabilities.  The  term 
"disabled  family"  may  include  two  or 
more  such  persons  with  disabilities 
living  together,  and  one  or  more  such 
persons  with  disabilities  living  with  one 
or  more  persons  who  are  determined 
essential  to  the  care  and  well-being  of 
the  person  or  persons  with  disabUities 
(live-in  aides). 

(ii)  Person  with  disabilities.  A  person 
who — 

a.  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act 
(42  U.S.C.  423),  or 

b.  Is  determined  to  have  a  physical, 
mental  or  emotional  impairment  that: 

1 .  Is  expected  to  be  of  long-continued 
and  indefinite  duration: 

2.  Substantially  impedes  his  or  her 
ability  to  live  independendy;  and 

3.  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
housing  conditions,  or 

c.  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C. 
6001(5)). 
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The  term  "person  with  disabilities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  (AIDS)  or  any  conditions 
arising  from  the  etiologic  agent  for 
acquired  immunodeficiency  syndrome 
(HIV). 

Note:  While  the  above  definition  of  a 
"person  with  disabilities"  is  to  be  used  for 
purposes  of  determining  a  family's  eligibility 
for  a  housing  choice  voucher  designated  as 
being  for  a  disabled  family  under  this  NOFA, 
the  definition  of  a  person  with  disabilities 
contained  in  section  504  of  the  Rehabilitation 
Act  of  1973  and  its  implementing  regulations 
must  be  used  for  purposes  of  meeting  the 
requirements  of  Fair  Housing  laws,  including 
providing  reasonable  accommodations. 

No  individual  shall  be  considered  a 
person  with  disabilities  for  the  purpose 
of  determifcing  eligibility  solely  on  the 
basis  of  any  drug  or  alcohol 
dependence. 

(b)  Rating  and  Assessment:  The  GMC 
will  assign  one  of  two  point  values,  as 
follows: 

•  15  points:  The  PHA  will  use  not 
less  than  15  percent  of  the  vouchers 
being  requested  (or  funded  by  HUD)  to 
house  disabled  families. 

•  0  points:  The  PHA  will  use  less 
than  1 5  percent  of  the  vouchers  it  is 
requesting  (or  funded  by  HUD)  to  house 
disabled  families. 

(4)  Selection  Criterion  4:  Medicaid 
Home  and  Community  Based  Services 
Waivers  Under  Section  1915(c)  of  the 
Social  Security  Act  (5  points) 

(a)  Description  .This  selection 
criterion  is  for  PHAs  interested  in  the 
provision  of  bousing  choice  voucher 
assistance  to  families  within  their 
jurisdiction  who  are  disabled  and  also 
covered  under  a  waiver  of  Section 
1915(c)  of  the  Social  Seciuity  Act. 
Section  1915(c)  waivers  are  approved  by 
the  Health  Care  Financing 
Administration  within  the  Department 
of  Health  and  Human  Services  (HHS)  for 
the  agency  within  each  State 
responsible  for  the  administration  of  the 
medicaid  program.  Contacting  the 
responsible  State  agency  (for  example, 
the  Agency  for  Health  Care 
Administration  in  the  State  of  Florida) 
will  assist  the  PHA  in  determining  how 
many,  if  any,  individuals  are  covered  by 
a  Section  1915(c)  waiver  in  the  PHA's 
legal  area  of  operation.  These  waivers 
allow  medicaid-eligible  individuals  at 
risk  of  being  placed  in  hospitals, 
nursing  facilities  or  intermediate  care 
faciUties  the  alternative  of  being  cared 
for  in  their  homes  and  communities. 
These  individuals  are  thereby  assisted 
in  preserving  their  independence  and 
ties  to  family  and  friends  at  a  cost  no 
higher  than  that  of  institutional  care. 


While  a  Section  1915(c)  waiver  may 
cover  individuals  other  than  those  who 
are  disabled,  the  focus  of  Selection 
Criterion  4  is  on  disabled  famiUes  only. 
The  definition  of  disabled  families 
listed  xmder  Selection  Criterion  3  will 
be  used  by  PHAs  for  purposes  of  the 
issuance  of  vouchers  to  disabled 
families  in  connection  with  Selection 
Criterion  4;  i.e.,  only  those  individuals 
that  meet  the  definition  of  a  disabled 
family  in  this  NOFA  are  to  be 
considered  in  coimection  with  a  PHA 
determining  how  many  such  disabled 
families  are  covered  by  a  Section 
1915(c)  waiver  in  their  legal  area  of 
operation  and  whether  to  try  to  qualify 
for  the  5  points  available  under 
Selection  Criterion  4.  The  PHA's 
application  must  be  specific  as  to  the 
percentage  of  vouchers  that  will  be 
issued  to  such  disabled  families. 

Any  PHA  attempting  to  qualify  for  the 
5  points  available  under  Selection 
Criterion  4  should  also  include 
information  within  its  application 
indicating  the  collaborative  efforts 
already  undertaken  with  the  responsible 
State  agency  to  identify  eligible  families, 
as  well  as  agreements  reached  with  that 
agency  for  future  referrals  of  such 
families.  HUD  reserves  the  right  at  some 
future  point  in  time  to  conduct  Sn 
evaluation  of  the  success  of  the  PHA's 
efforts  to  collaborate  with  the  State 
agency  and  to  successfully  house 
individuals  that  meet  the  requirements 
of  being  covered  by  a  Section  1915(c) 
waiver,  qualify  as  a  disabled  family 
imder  this  NOFA,  and  are  otherwise 
eligible  for  a  housing  choice  voucher. 

(b)  Rating  and  Assessment:  The  GMC 
will  assign  one  of  two  point  values  as 
follows: 

•  5  points:  The  PHA  will  use  not  less 
than  3  percent  of  the  vouchers  being 
requested  (or  funded  by  HUD)  to  house 
voucher  eligible,  disabled  families 
covered  by  a  waiver  under  Section 
1915(c)  of  the  Social  Security  Act. 

•  0  points:  The  PHA  will  use  less 
than  3  percent  of  the  vouchers  it  is 
requesting  (or  funded  by  HUD)  to  house 
voucher  eligible,  disabled  families 
covered  by  a  waiver  under  Section 
1915(c)  of  the  Social  Security  Act. 

(c)  Prohibition  Against  Double 
Counting.  The  number  (percentage)  of 
disabled  families  that  a  PHA  indicates  it 
will  issue  vouchers  to  when  qualifying 
for  the  5  points  available  under 
Selection  Criterion  4  cannot  be  used  to 
also  qualify  for  the  15  points  available 
imder  Selection  Criterion  3  or 
conversely. 


V.  Fair  Share  Application  Selection 
Process 

(A)  Maximum  Funding  Allowed 

The  GMC  may  recommend  for 
approval  the  maximum  funding  for  a 
PHA  under  this  NOFA  that  does  not 
exceed  the  lesser  of  25  percent  of  the 
PHA  vouchers  and  certificates 
(including  Moving  to  Work  (MTW) 
imits]  reserved;  i.e.,  the  nimiber  of  units 
in  its  adjusted  baseline  (see  24  CFR 
982.102(d)(ii)),  or  25  percent  of  the 
number  of  vouchers  available  in  the 
allocation  area.  The  determination  of 
reserved  units  shall  be  made  in 
accordance  with  the  methodology 
indicated  in  Appendix  B. 

(B)  Funding  Procedure 

HUD  seeks  to  maximize,  insofar  as 
practical,  the  number  of  PHAs  awarded 
funding  under  this  NOFA.  The  GMC 
will  recommend  applications  for 
approval  in  rank  order  (highest  to 
lowest  score)  within  each  allocation 
area.  No  PHA  shall  be  eligible  to  request 
or  be  funded  at  more  than  the  maximum 
funding  indicated  imder  Section  V.(A) 
above  of  this  NOFA.  The  number  of 
vouchers  for  which  a  PHA  will  first 
receive  consideration  by  the  GMC  for 
funding  will  be  based  upon  initially 
using  the  lesser  of  a  5  percent 
calculation  for  a  PHA's  reserved  units, 
or  25  percent  of  the  vouchers  available 
for  the  allocation  area.  If  funding 
remains  available  within  the  allocation 
area,  the  percentage  used  for  the  PHA's 
reserved  units  will  increase  to  the 
percent  required  to  use  all  funding 
within  the  allocation  area,  not  to  exceed 
25  percent. 

Where  the  GMC  finds  it  has  some 
number  of  vouchers  left  but  not  enough 
to  fully  fund  the  next  ranked 
application  or  applications  receiving  the 
same  score,  fimding  will  be 
recommended  by  the  GMC  for  the 
application  indicating  it  will  accept  the 
lesser  number  of  vouchers  (see  Section 

VI.  (B)  of  this  NOFA).  In  the  event  there 
are  two  or  more  PHAs  ranked  at  the 
same  position  (same  number  of  rating 
points)  indicating  they  will  accept  the 
lesser  number  of  vouchers,  the  PHA 
whose  application  is  eligible  for  the 
largest  nimiber  of  vouchers  among  these 
PHAs  will  be  recommended  by  the  GMC 
for  fimding. 

(C)  Reallocations  Between  Allocation 
Areas 

The  GMC  will  make  every  reasonable 
effort  to  use  all  available  funds.  It  may 
be  necessary,  however,  to  reallocate 
funds  from  one  allocation  area  to 
another  when  the  funds  cannot  be  used 
in  the  allocation  area  to  which  they 


were  initially  allocated.  (See  24  CFR 
791.405(d).)  In  such  cases,  the  GMC  will 
re-allocate  funds  to  the  allocation  area 
having  the  largest  number  of  approvable 
vouchers  remaining  unfunded  due  to 
lack  of  sufficient  fair  share  funding. 

(D)  Applications  Recommended  by  the 
GMC  for  Funding 

After  the  GMC  has  screened  PHA 
applications  and  disapproved  any 
applications  found  unacceptable  for 
further  processing,  the  GMC  will  review 
all  acceptable  applications  to  ensure 
they  are  technically  adequate  and 
responsive  to  the  requirements  of  the 
NOFA.  As  PHAs  are  selected,  the  cost 
of  fimding  the  applications  will  be 
subtracted  from  the  funds  available. 
Applications  will  be  funded  for  the  total 
number  of  units  recommended  for 
approval  by  the  GMC  in  accordance 
with  this  NOFA. 

VI.  Fair  Share  Application  Submission 
Requirements 

(A)  Form  HUD-52515 

All  PHAs  must  complete  and  submit 
form  HUD-52515,  Funding  Application, 
for  housing  choice  vouchers  (Section  8), 
(dated  January  1996).  Section  C  of  the 
form  should  be  left  blank.  PHAs  are 
requested  to  enter  their  housing 
authority  code  number,  as  well  as  their 
electronic  mail  address,  telephone 
number,  and  facsimile  telephone 
number  in  the  same  space  at  the  top  of 
the  form  where  they  are  also  to  enter  the 
PHA's  name  and  mailing  address. 

This  form  includes  all  necessary 
certifications  for  Fair  Housing,  Drug 
Free  Workplace  and  Lobbying 
Activities. 

Appendix  A  to  this  NOFA  lists  the 
estimate  of  the  number  of  vouchers  and 
budget  authority  available  for  each 
allocation  area.  PHAs  should  limit  their 
applications  for  the  "fair  share" 
program  to  a  reasonable  number  of 
vouchers  based  on  the  capacity  of  the 
PHA  to  lease-up  within  12  months  of 
ACC  execution.  The  number  of  vouchers 
on  the  PHA  application  may  not  exceed 
that  allowed  under  Section  V.(A)  of  this 
NOFA.  Copies  of  form  HUD-52515  may 
be  obtained  from  the  local  HUD  Field 
Office  or  may  be  downloaded  from  the 
HUD  Home  Page  site  on  the  Internet's 
world  wide  web  (http://www.hud.gov). 
(On  the  HUD  website  click  on 
"handbooks  and  forms,"  then  click  on 
"forms",  then  click  on  "HUD-5"  and 
click  on  "HUD-52515".)  The  form  must 
be  completed  in  its  entirety,  with  the 
exception  of  section  C,  signed  and 
dated. 

(1)  A  PHA  may  submit  only  one 
application  (Form  HUD-52515).  (See 


Section  11(E),  Eligible  Applicants,  of  this 
NOFA  which  fully  addresses  this  one 
application  per  eligible  applicant 
requirement  and  the  one  very  limited 
exception  allowed  under  that 
requirement.) 

12)  The  GMC  will  reduce  the  number 
of  vouchers  requested  in  any 
application  that  exceeds  the  established 
application  limit  in  Section  V(A)  of  this 
NOFA  above. 

(B)  Letter  of  Intent  and  Narrative 

The  PHA  must  state  in  its  cover  letter 
to  the  application  whether  it  will  accept 
a  reduction  in  the  number  of  vouchers, 
and  the  minimum  number  of  vouchers 
it  will  accept,  since  the  funding  is 
limited  and  HUD  may  only  have  enough 
funds  to  approve  a  smaller  amount  than 
the  number  of  vouchers  requested.  The 
application  should  include  a  narrative 
description  of  how  the  application 
meets,  or  will  meet,  the  application 
selection  criteria  in  Section  IV(A)  of  this 
NOFA.  Failure  to  submit  a  narrative 
description  is  not  cause  for  application 
rejection;  however,  the  GMC  can  only 
rate  and  rank  the  application  based  on 
information  it  has  on-hand. 

iC)  Description  of  Primary  Market  Area 

Each  PHA  must  specify  in  the 
application  its  primary  market  area;  i.e., 
the  area  in  which  it  is  authorized  to 
operate  and  in  which  the  housing 
choice  vouchers  will  be  used.  This 
information  may  be  different  than  that 
entered  by  such  a  PHA  on  the  form 
HUD-52515,  as  the  form  calls  for  the 
PHA  to  identify  its  "legal  area  of 
operation"  which  may  be  far  more 
geographically  expansive  than  the 
specific  city,  county,  or  area  within  a 
State  where  a  PHA,  particularly  a 
regional  or  State  PHA,  intends  to  use  the 
fair  share  vouchers.  This  information  is 
critical  because,  as  indicated  in  Section 
IV(A)(l)(c)  of  this  NOFA,  the  geographic 
area  in  which  the  vouchers  are  intended 
to  be  used  and  in  which  the  PHA  is 
legally  authorized  to  operate  a  Housing 
Choice  Voucher  Program  will  be  used  to 
determine  the  percentage  of  the  state's 
housing  needs  that  are  within  the  PHA's 
primary  market  area  under  Selection 
Criterion  1.  For  example,  although  a 
PHA  may  be  legally  authorized  to 
operate  throughout  the  entire  county  in 
which  it  is  located,  if  the  vouchers  will 
be  used  only  in  two  cities  within  that 
county  then  the  primary  market  area  is 
those  two  cities  and  not  the  entire 
county.  Likewise,  for  a  State  PHA  which 
may  be  legally  authorized  to  operate 
throughout  the  entire  State,  but  which 
intends  to  use  the  fan  share  vouchers  in 
only  one  county,  the  primary  market 
area  is  solely  that  county.  In  addition, 


the  primary  market  area  shall  not 
include  a  geographic  area  in  which  the 
PHA  is  issuing  vouchers,  outside  its 
normally  legally  authorized  area  of 
operation,  based  upon  an  agreement 
with  another  PHA(s)  to  issue  vouchers 
in  the  other  PHA's  jurisdiction. 

(D)  Statement  Regarding  the  Steps  the 
PHA  Will  Take  to  Affirmatively  Further 
Fair  Housing 

The  areas  to  be  addressed  in  the 
PHA's  statement  should  include,  but  not 
necessarily  be  limited  to: 

(1)  An  examination  of  the  PHA's  own 
programs  or  proposed  programs, 
including  an  identification  of  any 
impediments  to  fair  housing  (identified 
in  the  jurisdiction's  Analysis  of 
Impediments  (AI)  to  Fair  Housing 
Choice — in  its  Consolidated  Plan);  and  a 
description  of  a  plan  developed  to  (a) 
address  those  impediments  in  a 
reasonable  fashion  in  view  of  the 
resources  available  and  (b)  work  with 
local  jurisdictions  to  implement  any  of 
the  jurisdiction's  initiatives  to 
affirmatively  further  fair  housing;  and 
the  maiintenance  of  records  reflecting 
this  analysis  and  actions; 

(2)  Remedy  discrimination  in 
housing;  or 

(3)  Promote  fair  housing  rights  and 
fafr  housing  choice. 

(E)  Moving  to  Work  (MTW)  PHA 
Information  and  Certification 

See  Section  VII{B){2)(c)regarding  the 
information  to  be  submitted  by  an  MTW 
PHA  required  to  report  under  the 
Section  8  Management  Assessment 
Program  (SEMAP)  but  not  meeting  the 
95  percent  lease-up  or  budget  authority 
utilization  requirements,  or  the  lease-up 
or  budget  authority  utilization 
certification  to  be  submitted  by  an  MTW 
PHA  not  required  to  report  under 
SEMAP.    . 

(F)  Multifamily  Tenant  Characteristics 
System  (MTCS)  Reporting  Certification 

In  order  to  be  eligible  to  submit  an 
application  under  this  NOFA,  the  PHA 
must  have  had  a  minimum  reporting 
rate  of  not  less  than  85  percent  for 
housing  choice  voucher  and  certificate 
resident  records  to  HUD's  MTCS  (see  24 
CFR  Part  908  and  Notice  PIH  98-30)  for 
the  period  ending  December  1999.  and 
must  submit  a  certification  with  its 
application  certifying  to  having  met  this 
requirement. 

Vn.  Corrections  to  Deficient 
Applications 

(A)  Acceptable  Applications 

An  acceptable  application  is  one 
which  meets  all  of  the  application 
submission  requirements  in  Section  VI 
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of  this  NOFA  and  does  not  fall  into  any 
of  the  categories  listed  in  Section  VII  (B) 
of  this  NOFA.  The  GMC  will  initially 
screen  all  applications  and  notify  PHAs 
of  technical  deficiencies  by  letter. 

With  respect  to  correction  of  deficient 
applications,  HUD  may  not,  after  the 
application  due  date  and  consistent 
with  HUD's  regulations  in  24  CFR  part 
4.  subpart  B,  consider  any  unsolicited 
information  an  applicant  may  want  to 
provide.  HUD  may  contact  an  applicant 
to  clarify  an  item  in  the  application  or 
to  correct  technical  deficiencies.  Please 
note,  however,  that  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  a 
response  to  any  selection  factors.  In 
order  not  to  imreasonably  exclude 
applications  ft'om  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signatiu«  by  an  authorized 
official.  In  each  case  xmder  this  NOFA, 
the  GMC  will  notify  the  applicant  in 
writing  by  describing  the  clarification  or 
technical  deficiency.  The  applicant 
must  submit  clarifications  or  corrections 
of  technical  deficiencies  in  accordance 
with  the  information  provided  by  the 
GMC  within  7  calendar  days  of  the  date 
of  receipt  of  the  HUD  notification.  (If  the 
due  date  falls  on  a  Saturday,  Sunday,  or 
Federal  holiday,  your  correction  must 
be  received  by  HUD  on  the  next  day  that 
is  not  a  Saturday,  Simday,  or  Federal 
holiday.)  If  the  deficiency  is  not 
corrected  within  this  time  period,  HUD 
will  reject  the  application  as 
incomplete,  and  it  will  not  be 
considered  for  funding. 

(B)  Unacceptable  Applications 

(1)  After  the  7-calendar  day  technical 
deficiency  correction  period,  the  GMC 
will  disapprove  all  PHA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  CMC's  notification  of 
rejection  letter  must  state  the  basis  for 
the  decision. 

(2)  Applications  fi-om  PHAs  that  fall 
into  any  of  the  following  categories  will 
not  be  processed: 

(a)  Applications  from  PHAs  that  do 
not  meet  the  requirements  of  Section 
m(A)(l)  of  this  NOFA.  Compliance  With 
Fair  Housing  and  Civil  Rights  Laws. 

(b)  The  PHA  has  major  program 
management  findings  in  an  Inspector 
General  audit,  HUD  management 
review,  or  independent  public 
accountant  (IPA)  audit  for  its  voucher  or 
certificate  programs  that  are  not  closed 


or  on  which  satisfactory  progress  in 
resolving  the  findings  is  not  being  made; 
or  program  compliance  problems  for  its 
voucher  or  certificate  programs  on 
which  satisfactory  progress  is  not  being 
made.  The  only  exception  to  this 
category  is  if  the  PHA  has  been 
identified  under  the  policy  established 
in  Section  n.{E)  of  this  NOFA  and  the 
PHA  makes  application  with  a 
designated  contract  administrator.  Major 
program  management  findings  are  those 
that  would  cast  doubt  on  the  capacity  of 
the  PHA  to  effectively  administer  any 
new  Section  8  voucher  funding  in 
accordance  with  applicable  HUD 
regulatory  and  statutory  requirements. 

(c)  The  PHA  has  failed  to  achieve  a 
lease-up  rate  of  95  percent  for  its 
combined  certificate  and  voucher  units 
under  contract  for  its  fiscal  year  ending 
in  1 999.  Category  (c)  may  be  passed, 
however,  if  the  PHA  achieved  a 
combined  certificate  and  voucher 
budget  authority  utilization  rate  of  95 
percent  or  greater  for  its  fiscal  year 
ending  in  1999.  In  the  event  the  PHA  is 
unable  to  meet  either  of  these 
percentage  requirements,  it  may  still 
pass  category  (c)  if  it  submits 
information  to  the  GMC,  as  part  of  its 
application,  demonstrating  that  it  was 
able  to  either  increase  its  combined 
certificate  and  voucher  lease-up  rate  to 
95  percent  or  greater  for  its  fiscal  year 
ending  in  2000,  or  was  able  to  increase 
combined  certificate  and  voucher 
budget  authority  utilization  to  95 
percent  or  more  for  its  fiscal  year  ending 
in  2000.  PHAs  that  have  been 
determined  by  HUD  to  have  passed 
either  the  95  percent  lease-up,  or  95 
percent  budget  authority  utilization 
requirement  for  their  fiscal  year  ending 
in  1999  will  be  listed  with  the  Fair 
Share  NOFA  under  "funds  available"  on 
the  HUD  Home  Page  site  on  the 
Internet's  world  wide  web  (http:// 
www.hud.gov).  A  PHA  not  listed  must 
either  submit  information  (following  the 
format  of  Appendix  B  of  this  NOFA)  in 
its  application  supportive  of  its  95 
percent  lease-up  or  95  percent  budget 
authority  utilization  performance  for  its 
fiscal  year  ending  in  2000,  or  submit 
information  (following  the  format  of 
Appendix  B  of  this  NOFA)  as  part  of  its 
application  supportive  of  its  contention 
that  it  should  have  been  included 
among  those  PHAs  HUD  listed  on  the 
HUD  Home  Page  as  having  achieved 
either  a  95  percent  lease-up  rate  or  95 
percent  budget  authority  utilization  rate 
for  fiscal  years  ending  in  1999. 
Appendix  B  of  this  NOFA  indicates  the 
methodology  and  data  sources  used  by 
HUD  to  calculate  the  lease-up  and 
budget  authority  utilization  percentage 


rates  for  PHAs  with  fiscal  years  ending 
in  1999.  Any  PHA  wishing  to  submit 
information  to  the  GMC  in  connection 
with  its  1999  fiscal  year  or  2000  fiscal 
year  for  the  purposes  described 
immediately  above  (so  as  to  be  eligible 
under  category  (c)  to  submit  an 
application)  will  be  required  to  use  the 
same  methodology  and  data  soiu-ces 
indicated  in  Appendix  B. 

Moving  To  Work  (MTW)  agencies  that 
are  required  to  report  under  the  Section 
8  Management  Assessment  Program 
(SEMAP)  shall  be  held  to  the  95  percent 
lease-up  and  budget  authority 
utilization  requirements  referenced 
above,  except  where  such  an  MTW 
agency  provides  information  in  its 
application  demonstrating  to  HUD  that 
a  lower  percentage  is  the  result  of  the 
implementation  of  specific  aspects  of  its 
program  under  its  MTW  Agreement 
with  HUD.  MTW  agencies  which  are  not 
required  to  report  under  SEMAP  must 
submit  a  certification  with  their 
application  certifying  that  they  are  not 
required  to  report  luider  SEMAP,  and 
that  they  meet  the  95  percent  lease-up 
or  budget  authority  utilization 
requirements. 

(d)  The  PHA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 
may  seriously  impede  the  ability  of  the 
PHA  to  administer  the  vouchers. 

(e)  A  PHA's  application  that  does  not 
comply  with  the  requirements  of  24  CFR 
982.102  and  this  NOFA  after  the 
expiration  of  the  7-calendar  day 
technical  deficiency  correction  period 
will  be  rejected  from  processing. 

(f)  The  PHA's  application  was 
submitted  after  the  application  due  date. 

(g)  The  application  was  not  submitted 
to  the  official  place  of  receipt  as 
indicated  in  the  paragraph  entitled 
"Address  for  Submitting  Applications" 
at  the  beginning  of  this  NOFA. 

(h)  The  applicant  has  been  debarred 
or  otherwise  disqualified  from 
providing  assistance  under  the  program. 

(i)  The  applicant  has  failed  to  achieve 
.a  minimiun  85  percent  submission  rate 
for  housing  choice  voucher  and 
certificate  resident  records  to  HUD's 
Multifamily  Tenant  Characteristics 
System  (MTCS),  as  set  forth  by  24  CFR 
Part  908  and  Notice  PIH  98-30,  for  the 
period  ending  December  1999. 

Vm.  Findings  and  Certificatioiis 

(A)  Paperwork  Reduction  Act  Staiewent 

The  Housing  Choice  Voucher  Program 
(Section  8)  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 


assigned  OMB  control  number  2577- 
0169.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  the  collection  displays  a  valid 
control  number. 

(B)  Environmental  Impact 

In  accordance  with  24  CFR 
50.19(b)(ll)  of  the  HUD  regulations, 
tenant-based  rental  activities  under  this 
program  are  categorically  excluded  from 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  are  not  subject  to 
environmental  review  under  the  related 
laws  and  authorities.  This  NOFA 
provides  funding  for  these  activities 
under  24  CFR  part  982,  which  does  not 
contain  environmental  review 
provisions  because  of  the  categorical 
exclusion  of  these  activities  from 
environmental  review.  Accordingly, 
imder  24  CFR  50.19(c)(5),  issuance  of 
this  NOFA  is  also  categorically 
excluded  from  environmental  review 
under  NEPA. 

(C)  Catalog  of  Federal  Domestic 
Assistance  Numbers 

The  Federal  Domestic  Assistance 
nimiber  for  this  program  is  14.857. 

(D)  Federalism  Impact 

Executive  Order  13132  (captioned 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promidgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  CDrder  are  met.  None  of 
the  provisions  in  this  NOFA  will  have 
federalism  implications  and  they  will 
not  impose  substantial  direct 
comphance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order.  As  a  result,  the  notice  is  not 
subject  to  review  xmder  the  Order. 

(E)  Accountability  in  the  Provision  of 
HUD  Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  regulations  in  24  CFR  part  4, 
subpart  A  contain  a  number  of 
provisions  that  are  designed  to  ensiu^ 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14,  1992  (57  FR  1942),  HUD 
published  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  HUD  v«ll  comply  with  the 


documentation,  public  access,  and 
disclosure  requirements  of  section  102 
with  regard  to  the  assistance  awarded 
under  this  NOFA,  as  follows: 

(1)  Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  5  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  3  years.  All  reports — 
both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

(F)  Section  103  HUD  Reform  Act 

HUD  will  comply  with  section  103  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  and 
HUD's  implementing  regulations  in 
subpart  B  of  24  CFR  part  4  with  regard 
to  the  funding  competition  announced 
today.  These  requirements  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  section 
103  from  providing  advance  information 
to  any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  part  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 


the  HUD  Office  of  Ethics  at  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel. 

(G)  Prohibition  Against  Lobbying 
Activities 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991  (31  U.S.C.  1352) 
(the  Byrd  Amendment)  and  to  the 
provisions  of  the  Lobbying  Disclosure 
Act  of  1995  (Pub.  L.  104-65;  approved 
December  19, 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment,  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments  and.  if  any 
payments  or  agreement  to  make 
payments  of  nonappropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted. 

The  Lobbying  Disclosure  Act  of  1 995 
(Pub.  L.  104-65;  approved  December  19, 
1995),  which  repealed  section  112  of  the 
HUD  Reform  Act,  requires  all  persons 
and  entities  who  lobby  covered 
executive  or  legislative  branch  officials 
to  register  with  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives  and  file  reports 
concerning  their  lobbying  activities. 

Dated:  December  4,  2000. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  A 

Housing  Choice  Vouchers — FY 
2001  Fair  Share  Allocations 


Allocation  area 

Dollars 

Units 

Alabama 

Alaska  &  Wash- 
ington   

3,83?.512 

8,490,178 

5,674,314 

2,259.847 

80,985,425 

6,109,188 

986 
1  466 

Arizona  

Arkansas 

California 

Colorado  

1,058 

593 

11,176 

1,008 
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HOUSING  Choice  Vouchers— FY 
2001  Fair  Share  Allocations— 
Continued 


Allocation  area 


Connecticut 

Delaware 

District  of  Columbia 
&  Maryland 

Florida 

Georgia  

Hawaii  &  Pacific  is- 
lands   

Idatio 

Illirx)is 

Indiana 

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rk;o  &  Virgin 
Islands 

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  


Dollars 


5.822,038 
872,723 

9,073,520 

18,168,761 

9,376,338 

2,952.114 
1,069,276 

21 ,352,392 
6,143,219 
3,311,913 
2.486,578 
3,831,993 
5,095,557 
1,671,828 

14,279,752 

13,632,265 
5,488.976 
2,485,561 
5,662,051 
1,187,042 
1,905,039 
2,671,352 
1 ,495,658 

16,581,017 
1,678,279 

71,902,793 

8,022.284 

721.896 

15.518.163 
3.079,623 
4,588,121 

18.177,238 

3,726,802 
2,033,286 
3,520,083 
936,014 
5,247,465 


Units 


891 
149 

1,556 
3,295 
1,762 

407 

262 

3,626 

1,353 

803 

626 

1.015 

1.283 

336 

2.112 

2,651 

1,043 

672 

1,337 

245 

445 

442 

243 

2,210 

383 

9,830 

1,664 

176 

3.266 

792 

948 

3.558 

1.005 
357 
815- 
215 

1,229 


Housing  Choice  Vouchers— FY 
2001  Fair  Share  Allocations— 
Continued 


Alkx:ation  area 

Dollars 

Units 

Texas  

Utah  

Vermont  

Virginia  

West  Virginia  

Wisconsin  

Wyoming 

25,394,562 
2,095,813 
1,019,047 
6,958,322 
1,778,802 
7,908,238 
439,954 
448,715,212 

4,955 
398 
179 

1,475 
492 

1,655 
105 

US  Total*  

78,475 

'Budget  authority  was  reduced  from 
$452,907,000  to  $448,715,212  in  order  to  cor- 
rect the  underfunding  of  four  PHAs  under  the 
FY  2000  Fair  Share  NOFA  due  to  a  HUD  error 
(see  Section  11(C)(3),  Underfunding  Correc- 
tk)ns,  of  this  NOFA).  Vouchers  have  likewise 
been  reduced  from  79,000  to  78,475  in  order 
to  first  fund  the  525  vouchers  that  shoukj  have 
been  funded  for  the  four  PHAs  under  the  FY 
2000  Fair  Share  NOFA  The  four  PHAs  were 
located  in  the  Alaska/Washirigton,  Massachu- 
setts. Ohio,  arKJ  Oregon  fair  share  allocation 
areas,  so  the  dollar/voucher  reductions  were 
effectuated  for  tt>ese  allocation  areas  con- 
sistent with  the  dollars  and  voucfiers  per  PHA 
cited  in  Sectkxi  11(C)(3)  of  this  NOFA. 

Appendix  B 

M etfaodology  for  Detennining  Lease-Up 
and  Budget  Authority  Utilization 
Percentage  Rates 

Using  data  from  the  HUDCAPS 
system,  HUD  determined  which  PHAs 
met  the  95%  budget  authority 
utilization  or  95%  lease-up  criteria.  The 
data  used  in  the  determination  was 
based  on  PHA  fiscal  years  ending  in 
1999.  The  budget  authority  utilization 
and  lease-up  rates  were  determined 
based  upon  the  methodology  indicated 
below. 


Budget  Authority  Utilization 

Percentage  of  budget  authority 
utilization  was  determined  by 
comparing  the  total  contributions 
required  to  the  annual  budget  authority 
(ABA)  available  for  the  PHA  1999  year 
combining  the  certificate  and  voucher 
programs. 

Total  contributions  required  were 
determined  based  on  the  combined 
actual  costs  approved  by  HUD  on  the 
form  HUD-52681,  Year  End  Settlement 
Statement.  The  components  which 
make  up  the  total  contributions  required 
are  the  total  of  housing  assistance 
payments,  ongoing  administrative  fees 
earned,  hard  to  house  fees  earned,  and 
EPA  audit  costs.  From  this  total  any 
interest  earned  on  administrative  fees  is 
subtracted.  The  net  amount  is  the  total 
contributions  required. 

ABA  is  the  prorated  portion 
applicable  to  the  PHA  1999  year  for 
each  funding  increment  which  had  an 
active  contract  term  during  all  or  a 
portion  of  the  PHA  year. 

Example.  PHA  ABC  Fiscal  year  10/1/98 
through  9/30/99. 


HUD  52681  Approved  Data: 

HAP  

Administrative  Fee  

Hard  to  House  Fee  

Audit  

Total  ;.. 

Interest  eamed  on  adminis- 
trative fee 


Total  contributions  re- 
quired   


$2,500,000 

250,000 

1,000 

2,000 

2,753,000 

(2.500) 


2.750,500 


Calculation  of  Annual  Budget  Authority 


Increments 

Contract  temi 

Total  BA 

ABA 

001  

11/01/98-10/31/99 
01/01/99-12/31/99 
04/01/99-03/31/00 
07/01/99-06/30/00 

$1,300,000 

1,200,000 

950,000 

1,500,000 

$1,191,667 

002  

900,000 

003 

475,000 

004  

375,000 

Totals  

4,950.000 

2,941.667 

Budget  Authority  Utilization 

Total  contributions  required  divided  by 

$2,750,000 
Annual  budget  authority  equals 

$2,941,667 
Budget  Authority  Utilization— 93.5% 

Lease-up  Rate 

The  lease-up  rate  was  determined  by 
comparing  the  reserved  units  (funding 
increments  active  as  of  the  end  of  the 
PHA  1999  year)  to  the  unit  months 
leased  (divided  by  12)  reported  on  the 
combined  HUD  52681.  Year  End 
Settlement  Statement(s)  for  1999. 

Active  funding  increments  awarded 
by  HUD  for  special  purposes  such  as 
litigation,  relocation/replacement, 
housing  conversions.  Welfare  to  Work, 
and  new  units  awarded  to  the  PHA 
during  the  last  twelve  months  were 
excluded  from  the  reserved  units  as  the 
Department  recognizes  that  many  of 
these  unit  allocations  have  special 
requirements  which  require  extended 
periods  of  time  to  achieve  lease-up. 


Example. 


Increments 


Contract  term 


Units 


001 
002 
003 
004 


11/01/96-10/31/99  242 

01/01/99-12/31/99  224 

04/01/99-03/31/00  178 

07/01/99-06/30/00  280 


Totals 924 

Increment  003  litigation  (178) 


Adjusted  contract  units 


746 


Unit  months  leased  reported  by  PHA — 8.726 
Divided  by  12—727 
Units  Leased — 727 

Lease- up  Rate 

Units  leased — 727 

Divided  by  adjusted  contract  units  equals — 

746 
Lease-up  Rate — 97.5% 

[PR  Doc.  00-31652  Filed  12-12-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Publication  of  Year  2000  Form  M-1 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  on  the  availability  of  the 
Year  2000  Form  M-1. 

SUMMARY:  This  document  announces  the 
availability  of  the  Year  2000  Form  M- 
1 ,  Annual  Report  for  Multiple  Employer 
Welfare  Arrangements  and  Certain 
Entities  Claiming  Exception.  A  copy  of 
this  new  form  is  attached. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Turner,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor,  at  (202)  219-7006. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Form  M-1  is  required  to  be  filed 
under  section  101(g){h)  >  and  section 


'  Both  the  Small  Business  Job  Protection  Act  of 
1986  (Pub.  L.  104-188)  and  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996  (Pub.  L. 
104-191)  created  a  new  section  101(g)  of  ERISA. 


734  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(ERISA),  and  29  CFR  2520.101-2. 

n.  The  Year  2000  Form  M-1 

This  document  announces  the 
availability  of  the  Year  2000  Form  M- 
1,  Annual  Report  for  Multiple  Employer 
Welfare  Arrangements  (MEWAs)  and 
Certain  Entities  Claiming  Exception 
(ECEs).  A  copy  of  this  new  form  is 
attached. 

This  year's  Form  M-1  has  been 
revised  to  incorporate  clarifications 
already  published  by  the  Department  of 
Labor's  Pension  and  Welfare  Benefits 
Administration  (PWBA)  in  question- 
and-answer  guidance  with  respect  to  the 
1999  Form  M-1.  In  addition,  the  filing 
deadlines  for  the  Year  2000  Form  M-1 
are  different  from  those  for  the  Year 

1999  Form  M-1.  Specifically,  the  Year 

2000  Form  M-1  is  generally  due  March 
1,  2001,  with  an  extension  until  May  1, 

2001  available.  These  Year  2000 
deadlines  were  also  previously 
published;  they  are  included  in  the 


Accordingly,  section  101(g)  of  ERISA  that  relates  to 
reporting  by  certain  arrangements  is  referred  to  in 
this  document  as  section  101(g)(h)  of  ERISA. 


Department  of  Labor's  regulations 
implementing  the  Form  M-1  filing 
requirement  and  they  were  set  forth  in 
last  year's  Form  M-1. 

PWBA  is  committed  to  working 
together  with  administrators  to  help 
them  comply  with  this  filing 
requirement.  Additional  copies  of  the 
Form  M-1  are  available  on  the  Internet 
at:  http://www.dol.gov/dol/pwba.  In 
addition,  after  printing,  copies  will  be 
available  by  calling  the  PWBA  toll-free 
publication  hotline  at  1-800-998-7542. 
Questions  on  completing  the  form  fire 
being  directed  to  the  PWBA  help  desk 
at  (202)  219-8770. 

Statutory  Authority 

Sec.  29  U.S.C.  1024,  1027,  1059,  1132(c)(5), 
1135,  1171-1173,  1181-1183,  1191-1194; 
Sec.  101,  Pub.  L.  104-191,  101  Stat.  1936  (29 
U.S.C.  1181):  Secretary  of  Labor's  Order  No. 
1-87,  52  PR  13139,  April  21,  1987. 

Signed  at  Washington,  DC,  this  29th  day  of 
November.  2000. 
Alan  D.  Lebowitz, 

Deputy  Assistant  Secretary  for  Operations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
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2000  Form  M-1 


MEWA/ECE  Form 

This  Form  is  Open  to  Public 
Inspection 


PARTE 


Report  for  Multiple  Employer  Welfare 

Arrangements  (MEWAs) 

and  Certain  Entities  Claiming  Exception  (ECEs) 

This  repon  is  required  to  be  filed  under  section  10l(g)(h)  of  the 
Employee  Retirement  Income  Security  Act  of  1974  (as  amended)  and  29  CFR  2520  101-2. 
_^   '^  separate  inslrucuons  before  completing  this  form 


REPORT  IDENTIFICATION  INFORMATION 


OMBNo  12100116 


Depanmeni  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


Complete  either  Item  A  or  Item  B,  as  applicable. 

A  If  this  is  an  annual  report,  specify  whether  it  is  for: 
(/)  Q  The  2000  calendar  year;  or 
(2)  D  The  fiscal  year  beginning  _ 


.  and  ending . 


B  If  this  is  a  special  filing,  specify  whether  it  is: 

(7)    □      A  90-day  origination  report; 

(2)  □      An  amended  report;  or 

(3)  O     A  request  for  an  e)(tension. 


FAETM 


MEWA  OR  ECE  IDENTIFICATION  INFORMATION 


1  a     Name  and  address  of  the  MEWA  or  ECE 


2a     Name  and  address  of  the  administrator  of  the  MEWA  or  ECE 


3a     Name  and  address  of  the  entity  sponsoring  the  MEWA  or  ECE 


lb     Telephone  number  of  the  MEWA  or  ECE 


Ic     Employer  Identification  Number  (EIN) 


id     Plan  Number  (PN) 


2b     Telephone  number  of  the  administrator 


2c     Employer  Identification  Number  (EIN) 


3b     Telephone  number  of  the  sponsor 


3c     Employer  Identification  Number  (EIN) 


IPAIRTT  nH 


REGISTRATION  INFOR.VUTION 


4   Specify  the  most  recent  date  the  MEWA  or  ECE  was  originated 


5  Complete  the  following  chart.  (See  Instructions  for  Item  5) 


Sa 

5b 

5c 

5d 

5c 

5f 

5g 

Enter  all  States 
where  the  entity 
provides 
coverage. 

Is  the  entity  a 
licensed  health 
insurance 
issuer  in  this 

State? 

If  you  answer 
"yes"  to  5b, 
list  any  NAIC 
number. 

If  you  answer 
"no,"  to  Sb,  is 
the  entity 
fiilly-insured? 

If  you  answer  "yes"  to 
5d,  enter  the  name  of 
the  insurer  and  its 
NAIC  number. 

Does  the  entity 
purchase  slop- 
loss  coverage? 

If  you  answer  "yes" 
to  5f.  enter  the 
name  of  the  stop- 
loss  insurer  and  its 
NAIC  number. 

□  Yes     D  No 

D  Yes     n  No 

a  Yes     D  No 

□  Yes     n  No 

a  Yes     D  No 

O  Yes     D  No 

a  Yes     □  No 

D  Yes     D  No 

O  Yes     □  No 

□  Yes     n  No 

D  Yes     n  No 

a  Yes     0  No 

n  Yes     a  No 

D  Yes     D  No 

□  Yes     D  No 

For  Paperwork  Reduction  Act  Notice,  see  page  1  of  the  instructioiis. 


Form  M-I 
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Paf^ 


Of  the  States  identified  in  Item  Sa,  list  those  States  in  which  the  MEWA  or  ECE  conducted  20  percent  or  more  of  its  business  (based  on  the 
number  of  participants  receiving  coverage  for  medical  care  under  the  MEWA  or  ECE). 


7  Total  number  of  participants  covered  under  the  MEWA  or  ECE 


IPMTIIY 


INFORMATION  FOR  rOMPI  lANCF  WTTH  PART  7  OF  FRISA 


8a     Has  the  MEWA  or  ECE  been  involved  in  any  litigation  or  enforcement  proceeding  in  which  noncompliance  with  any  provision  of  Part  7  of 
Subtitle  B  of  Title  I  (Part  7)  of  ERISA  was  alleged?  Answer  for  the  year  to  which  this  Tiling  applies  and  any  time  since  then  up  to  the  date 
of  completing  this  form.  Answer  "Yes"  for  any  State  or  federal  litigation  or  enforcement  proceeding  (including  any  administrative 
proceeding),  whether  the  allegation  concerns  a  provision  under  Part  7  of  ERISA,  a  corresponding  provision  under  the  Internal  Revenue 
Code  or  Public  Health  Service  Act,  a  breach  of  any  duty  under  Title  I  of  ERISA  if  the  underlying  violation  relates  to  a  requirement  under 
Part  7  of  ERISA,  or  a  breach  of  a  contractual  obligation  if  the  contract  provision  relates  to  a  requirement  under  Part  7  of  ERISA.  (The 
instftictionsto  this  form  contain  additional  information  that  may  be  helpful  in  answering  this  question.)    ►    D  Yes  O  No 

8b     If  you  answered  "Yes"  to-  Item  8a,  identify  each  litigation  or  enforcement  proceeding.  With  respect  to  each,  include  (if  applicable):  ( t )  the 
case  number,  (2)  the  date,  (3)  the  nature  of  the  proceedings,  (4)  the  court,  (5)  all  parties  (for  example,  plaintiffs  and  defendants  or 
petitioners  and  respondents),  and  (6)  the  disposition.  You  may  answer  this  question  by  attaching  a  copy  of  the  complaint  with  the  name  of 
the  MEWA  or  ECE,  the  disposition  of  the  case,  and  the  phrase  "Item  8b  Attachment,"  noted  in  tne  upper  right  comer. 


9  Complete  the  following.  (Note:  The  instructions  to  this  form  contain  four  detailed  worksheets  which  may  be  helpful  in  completing  this  item. 
Please  read  the  instructions  carefully  before  answering  the  following  questions.) 


9«     Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  portability  provisions  of  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  and  the  Department's  regulations  issuol  thereunder?  (See  Worksheet  A)    ....►■    D  Yes  D  No  □  N/A 

9b     Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  Mental  Health  Parity  Act  of  1996  and  the  Department's 

regulations  issued  thereunder?  (See  Worksheet  B)    ^    CD  Yes  D  No  D  N/A 

9c      Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  Newborns'  and  Mothers'  Health  Protection  Act  of  1996  and  the 
Department's  regulations  issued  thereunder?  (See  Worksheet  C)   ^    D  Yes  D  No  D  N/A 

9d     Is  the  coverage  provided  by  the  MEWA  or  ECE  in  compliance  with  the  Women's  Health  and  Cancer  Rights  Act  of  1998? 

(See  Worksheet  D)    >•    D  Yes  O  No  D  N/A 


IF  MORE  SPACE  IS  REQUIRED  FOR  ANY  ITEM,  YOU  MAY  ATTACH  ADDITIONAL  PAGES  . 

(SEE  INSTRUCTIONS  SECTION  2.4) 


Caution:  Penalties  may  apply  in  the  case  of  a  late  or  incomplete  filing  of  this  report. 


Under  penally  of  perjury  and  other  penalties  set  forth  in  the  instructions,  I  declare  that  I  have  examined  this  report,  including  any 
accompanying  attachments,  and  to  the  best  of  my  knowledge  and  belief,  it  is  true  and  correct.  Under  penalty  of  perjury  and  other  penalties  set 
forth  in-the  instructions,  I  also  declare  that,  unless  this  is  an  extension  request,  this  report  is  complete. 


Signature  of  administrator  ^  . 


Date. 


Type  or  print  name  of  administrator  ►_ 
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Instructions  for  Form  M-1 

Report  for  Multiple  Employer  Welfare  Arrangements  (MEWAs) 
and  Certain  Entities  Claiming  Exception  (ECEs) 

-  ERISA  refers  to  the  Employee  Retirement  Income  Securit\'  Act  of  1974,  as  amended 
Paperwork  Reduction  Act  Notice 

We  ask  for  the  information  on  this  form  to  carry  out  the  law  as  specified  in  ERISA.  You  are 
required  to  give  us  the  information.  We  need  it  to  determine  whether  the  MEWA  or  ECE  is 
operating  according  to  law.  You  are  not  required  to  respond  to  this  collection  of  information 
unless  it  displays  a  current,  valid  OMB  control  number. 

The  average  time  needed  to  complete  and  file  the  form  is  estimated  below.  These  times  will 
vary  depending  on  individual  circumstances. 


Learning  about  the  law  or  the  form 

2hrs. 


Preparing  the  form 

50  nun.  -  1  hr  and  35  nun. 


C!ontents 

The  instruaions  are  divided  into  three 
main  sections. 

Section  1 

1 . 1  Definitions 1 

1.2  Who  Must  File 3 

1.3  When  to  File  3 

1 .4  Where  to  File 4 

1 .5  Penalties   4 

Scction2 

2. 1  Year  to  be  Repotted    4 

2.2  90-Day  Origination  Report 4 

2.3  Signature  and  Date   4 

2.4  Attaching  Additional  Pages    4 

2.5  Amended  Report     4 

Sections 

3. 1  Line-By-Line  Instructions    4 

3.2  Voluntary  Woriuheets    6 


Changes  to  Note  for  2000 

•  This  year's  Form  M-l  has  been  revised 
to  incorporate  clarifications  already 
published  by  the  Department  of  Labor's 
Pension  and  Welfare  Benefits 
Administration  in  question-and-answer 
guidance  with  respect  to  the  1999  Form 
M-l .  This  revised  Form  M-l  is  intended 
to  incorporate  all  comprehensive 
guidance  about  the  scope  of  the 
reporting  requirement  for  the  Year  2000. 

•  In  addition,  the  filing  deadlines  for  the 
Year  2000  Form  M- 1  are  different  from 
those  for  the  Year  1999  Form  M-l . 
Specifically,  the  Year  2000  Form  M- 1  is 
generally  due  March  1 ,  2001 ,  with  an 
extension  until  May  1,  2001  available. 
These  Year  20(X)  deadlines  were  also 
previously  published:  they  are  included 
in  the  Department  of  Labor's  regulations 
implementing  thd  Form  M-l  filing 
requirement  and  they  were  set  forth  in 
last  year's  Form  M-l. 

Introduction 

This  form  is  required  to  be  filed  under 
section  1 0 1  (g)  { h )  *  and  section  734  of  the 
Employee  Retirement  Income  Security  Act 
of  1974,  as  amended  (ERISA),  and  29  CFR 
2520.101-2. 


*    Both  the  Small  Business  Job  Protection 
Act  of  1996  (Pub.  L.  104-188)  and  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (Pub.  L.  104- 
191)  created  a  new  section  1 0 1  (g)  of  ERISA. 
Accordingly,  section  101(g)  of  ERISA  that 
relates  to  reporting  by  certain  arrangements 
is  referred  to  in  this  document  as  section 
I01(g){h)  of  ERISA. 


The  Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration  (PWBA)  is 
committed  to  working  together  with 
administrators  to  help  them  comply  with  this 
filing  requirement.  Additional  copies  of  the 
Form  M- 1  are  available  by  calling  the 
PWBA  toll-free  publication  hotline  at  1-800- 
998-7542  and  on  the  Internet  at: 
http://www.dol.gov/dol/pwba.  If  you  have 
any  questions  (such  as  whether  you  are 
required  to  file  this  report)  or  if  you  need 
any  assistance  in  completing  this  report, 
please  call  the  PWBA  help  desk  at  (202) 
219-8770 

All  Form  M-l  reports  are  subject  to  a 
computerized  review.  It  is,  therefore,  in  the 
filer's  best  interest  that  the  responses 
accurately  reflect  the  circumstances  they 
were  designed  to  report. 

SECTION  1 

1.1  Definitions 

"Adrrunistrator" 
For  purposes  of  this  report,  the 
"administrator"  is  the  person  specifically 
designated  by  the  terms  of  the  MEWA  or 
ECE.  However,  if  the  MEWA  or  ECE  is  a 
group  health  plan  and  the  administrator  is 
not  so  designated,  the  "plan  sponsor"  is  the 
administrator.  ("Plan  sponsor"  is  defined  in 
ERISA  section  3(16)(B)  as  (i)  the  employer 
in  the  case  of  an  employee  benefit  plan 
established  or  maintained  by  a  single 
employer,  (ii)  the  employee  organization  in 
the  case  of  a  plan  established  or  maintained 
by  an  employee  organization,  or  (iii)  in  the 
case  of  a  plan  established  or  maintained  by 
two  or  more  employers  or  jointly  by  one  or 
more  employers  and  one  or  more  employee 


organizations,  the  association,  comnuttee, 
joint  board  of  trustees,  or  other  similar  group 
of  representatives  of  the  parties  who 
establish  or  maintain  the  plan.)  Moreover, 
in  the  case  of  a  MEWA  or  ECE  for  which  an 
administrator  is  not  designated  and  a  plan 
sponsor  cannot  be  identified,  the 
administrator  is  the  person  or  persons 
actually  responsible  (whether  or  not  so 
designated  under  the  terms  of  the  MEWA  or 
ECE)  for  the  control,  disposition,  or 
management  of  the  cash  or  property  received 
by  or  contributed  to  the  MEWA  or  ECE, 
irrespective  of  whether  such  control, 
disposition,  or  management  is  exemsed 
directly  by  such  person  or  persons  or 
indirectly  through  an  agent  or  trustee 
designated  by  such  person  or  persons. 

"Emnlover  Identification  Number"  or  "EIN" 
An  EIN  IS  a  nine-digit  employer 
identification  number.  For  example. 
00- 1 234567.  Entities  who  do  not  have  an 
EIN  can  apply  for  one  on  Form  SS-4, 
Application  for  Employer  Identification 
Number.  This  form  can  be  obtained  at  most 
IRS  or  Social  Security  Administration 
offices.  PWBA  does  NOT  issue  EINs. 

"Entity  Qaiming  Exceixion"  or  "ECE" 
For  purposes  of  this  report,  the  term  "entity 
claiming  exception"  or  "ECE"  means  any 
plan  or  other  arrangement  that  is  established 
or  maintained  for  the  purpose  of  offering  or 
providing  medical  benefits  to  the  employees 
of  two  or  more  employers  (including  one  or 
more  self-employed  individuals),  or  to  their 
beneficiaries,  and  that  claims  it  is  not  a 
MEWA  because  the  plan  or  other 
arrangement  claims  the  exception  relating  to 
plans  established  or  maintained  pursuant  to 
one  or  more  collecuve  bargaining 


78056 


Federal  Register/Vol.  65,  No.  240 / Wednesday.  December  13,  2000/Notices 


agreements  (contained  in  section  3(40XAKi) 
of  ERISA) 

The  adnunistrator  of  an  ECE  must  file  this 
report  each  year  for  the  first  three  years  after 
the  ECE  is  "originated".  (Warning:  An 
ECE  may  be  "originated"  more  than  once. 
Each  time  an  ECE  is  "originated,"  more 
fihngs  are  triggered.) 

"Employee  Welfare  Benefit  Plan" 
In  general,  an  employee  welfare  benefit  plan 
means  any  plan.  fund,  or  program 
established  or  maintained  by  an  employer  or 
by  an  employee  organization,  or  by  both,  to 
the  extent  such  plan,  fund,  or  program 
provides  its  participants  or  beneficiaries  the 
benefits  listed  in  section  3(  1 )  of  ERISA 
(including  benefits  for  medical  care). 

"Excepted  benefits" 

Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of 
ERISA  does  not  apply  to  any  group  health 
plan  or  group  health  insurance  issuer  in 
relation  to  its  provision  of  excepted  benefits. 

Certain  benefits  that  are  generally  not 
health  coverage  are  excepted  in  all 
circumstances.  These  benefits  are:  coverage 
only  for  accident  (including  accidental  death 
and  dismemberment),  disability  income 
insurance,  liability  insurance  (including 
general  liability  insurance  and  automobile 
liability  insurance),  coverage  issued  as  a 
supplement  to  liability  insurance,  workers' 
compensation  or  similar  insurance, 
automobile  medical  payment  insurance, 
credit-only  insurance  (for  example,  mortgage 
insurance),  and  coverage  for  on-site  medical 
clinics. 

Other  benefits  that  generally  are  health 
coverage  are  excepted  if  certain  conditions 
are  met.  Specifically,  limited  scope  dental 
benefits,  limited  scope  vision  benefits,  and 
long-term  care  benefits  are  excepted  if  they 
are  provided  under  a  separate  policy, 
certificate,  or  contract  of  insurance,  or  are 
otherwise  not  an  integral  part  of  the  group 
health  plan.  For  more  information  on  these 
limited  excepted  benefits,  see  the 
Department  of  Labor's  regulations  at  29 
CFR  2590,732(bX3). 

In  addition,  noncoordinated  benefits  may 
be  excepted  benefits.  The  term 
"noiKoordinated  benefits"  refers  to  coverage 
for  a  specified  disease  or  illness  (such  as 
cancer-only  coverage)  or  hospital  indemnity 
or  other  fixed  dollar  indemnity  insurance 
(such  as  insurance  that  pays  SlOCVday  for  a 
hospital  stay  as  its  only  insurance  benefit),  if 
three  conditions  are  met.  First,  the  benefits 
must  be  provided  under  a  separate  policy, 
certificate,  or  contract  of  insurance.  Second, 
there  can  be  no  coordination  between  the 
provision  of  these  benefits  and  another 
exclusion  of  benefits  under  a  group  health 
plan  maintained  by  the  same  plan  sponsor. 
Third,  benefits  must  be  paid 


without  regard  to  whether  benefits  are 
provided  with  respect  to  the  same  event 
under  a  group  health  plan  maintained  by  the 
same  plan  sponsor.  For  more  information  on 
these  noncoordinated  excepted  benefits,  see 
the  Department  of  Labor's  regulations  at  29 
CFR  2590.701.732(b)(4). 

Finally,  supplemental  benefits  may  be 
excepted  benefits  if  certain  conditions  are 
met.  Specifically,  the  benefits  are  excepted 
only  if  they  arc  provided  under  a  separate 
policy,  certificate  or  contract  of  insurance. 
and  the  benefits  are  medicare  supplemental 
(commonly  known  as  "Medigap"  or 
"MedSupp ")  policies.  CHAMPUS 
supplements,  or  supplements  to  certain 
employer  group  health  plans.  Such 
supplemental  coverage  cannot  duplicate 
primary  coverage  and  must  be  specifically 
designed  to  fill  gaps  in  primary  coverage, 
coinsurance,  or  deductibles.  Note  that 
retiree  coverage  under  a  group  health  plan 
that  coordinates  with  Medicare  may  serve  a 
supplemental  function  similar  to  that  of  a 
Medigap  policy.  However,  such  employer- 
provided  retiree  "wrap  around"  benefits  are 
not  excepted  benefits  (because  they  are 
expressly  excluded  from  the  definition  of  a 
Medicare  supplement  policy  in  section 
1 882(g)(  I )  of  the  Social  Security  Act).  For 
more  information  on  supplemental  excepted 
benefits,  see  the  Department  of  Labor's 
regulations  at  29  CFR  2590.732(b)(5). 

"Group  Health  Plan" 
In  general,  a  group  health  plan  means  an 
employee  welfare  benefit  plan  to  the  extent 
that  the  plan  provides  benefits  for  medical 
care  to  employees  or  their  dependents  (as 
defined  under  the  terms  of  the  plan)  directly 
or  through  insurance,  reimbursement,  or 
otherwise.  See  ERISA  section  733(a). 

"Health  Insurance  Issuer"  or  "Issuer" 
The  term  "health  insurance  issuer"  or 
"issuer"  IS  defined,  in  pertinent  part,  in 
§  2590.701-2  of  the  Department's 
regulations  as  "an  insurance  company, 
insurance  service,  or  insurance  organization 
(including  an  HMO)  that  is  required  to  be 
licensed  to  engage  in  the  business  of 
insurance  in  a  State  and  that  is  subject  to 
State  law  which  regulates  insurance  .... 
Such  term  does  not  include  a  group  health 
plan." 

"Multiple  Employer  Welfare  Arrangement" 
or  "MEWA  • 

in  general,  a  multiple  employer  welfare 
arrangement  (MEWA)  is  an  employee 
welfare  benefit  plan  or  other  arrangement 
that  is  established  or  maintained  for  the 
purpose  of  offering  or  providing  medical 
benefits  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals),  or  to  their 


beneficiaries,  except  that  the  term  does  not 
include  any  such  plan  or  other  arrangement 
that  IS  established  or  maintained  under  or 
pursuant  to  one  or  more  agreements  that  the 
Secretary  finds  to  be  collective  bargaining 
agreements,  by  a  rural  electric  cooperative, 
or  by  a  rural  telephone  cooperative 
association    See  ERISA  section  3(40). 

(Note:  Many  States  regulate  entities  as  a 
MEWA  using  their  own.  State  definition  of 
the  term.  Whether  or  not  an  entity  meets  a 
State's  definition  of  a  MEWA  for  purposes 
of  regulation  under  State  law  is  a  matter  of 
State  law.) 

For  more  information  on  MEWAs,  visit 
the  Pension  and  Welfare  Benefits 
Administration's  (PWBA's)  website  at 
www.dol.gov/dol/pwba  or  call  the  PWBA 
toll  free  publications  hotline  at  1-800-998- 
7542  and  ask  for  the  booklet  entitled, 
•MEWAs;  Multiple  Employer  Welfare 
Arrangements  Under  the  Employee 
Retirement  Income  Secunty  Act:  A  Guide  to 
Federal  and  State  Regulation." 

For  information  on  Slate  MEWA 
regulation,  contact  your  State  Insurance 
Commissioner's  Office. 

"Oninnated" 

For  purposes  of  this  report,  a  MEWA  or 
ECE  is  "originated"  each  time  any  of  the 
follovtdng  events  occur: 

(1)  The  MEWA  or  ECE  first  begins 
offering  or  providing  coverage  for  medical 
care  to  the  employees  of  two  or  more 
employers  (including  one  or  more  self- 
employed  individuals); 

(2)  The  MEWA  or  ECE  begins  offering  or 
providing  such  coverage  after  any  merger  of 
MEW/U  or  ECEs  (unless  all  MEWAs  or 
ECEs  involved  in  the  merger  were  last 
originated  at  least  three  years  prior  lo  the 
merger);  or 

(3)  The  number  of  employees  to  which  the 
MEWA  or  ECE  offers  or  provides  coverage 
for  medical  care  is  at  least  50  percent  greater 
than  the  number  of  such  employees  on  the 
last  day  of  the  previous  calendar  year  (unless 
such  increase  is  due  to  a  merger  with  another 
MEWA  or  ECE  under  which  all  MEWAs 
and  ECEs  that  participate  in  the  merger  were 
last  originated  at  least  three  years  prior  to  the 
merger) 

Therefore,  a  MEWA  or  ECE  may  be 
originated  more  than  oiKe. 

"Plan  Number"  or  "PN" 
A  PN  IS  a  three-digit  number  assigned  to  a 
plan  or  other  entity  by  an  employer  or  plan 
administrator.  For  plans  or  other  entities 
providing  welfare  benefits,  the  first  plan 
number  should  be  number  501  and 
additional  plans  should  be  numbered 
consecutively. 
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"Sponsor" 

For  purposes  of  this  report,  the  "sponsor" 

means: 

(1)  If  the  MEWA  or  ECE  is  a  group  health 
plan,  the  sponsor  is  the  "plan  sponsor," 
which  is  defined  in  ERISA  section  3(16)(B) 
as  (i)  the  employer  in  the  case  of  an 
employee  benefit  plan  established  or 
maintained  by  a  single  employer,  (ii)  the 
employee  organization  in  the  case  of  a  plan 
established  or  maintained  by  an  employee 
organization,  or  (iii)  in  the  case  of  a  plan 
established  or  maintained  by  two  or  more 
employers  or  jointly  by  one  or  more 
employers  and  one  or  more  employee 
organizations,  the  association,  committee, 
joint  board  of  trustees,  or  other  similar  group 
of  representatives  of  the  parties  who 
establish  or  maintain  the  plan;  or 

(2)  If  the  MEWA  or  ECE  is  not  a  group 
health  plan,  the  sponsor  is  the  entity  that 
establishes  or  maintains  the  MEWA  or  ECE. 

1.2  Who  Must  FUe 

General  rules 

The  administrator  of  a  multiple  employer 
welfare  arrangement  (MEWA)  generally 
must  file  this  report  for  every  calendar  year. 
or  portion  thereof,  that  the  MEWA  offers  or 
provides  benefits  for  medical  care  to  the 
employees  of  two  or  more  employers 
(including  one  or  more  self-employed 
individuals).  The  administrator  of  an  entity 
claiming  exception  (ECE)  must  file  the 
report  if  the  ECE  was  last  originated  at  any 
time  within  three  years  before  the  annual 
filing  due  date.  (See  the  definition  of 
"originated"  in  Section  I .  I  and  the 
discussion  of  when  to  file  in  Section  1.3.) 
(Caution:  An  ECE  may  be  "originated" 
more  than  once.  Each  time  an  ECE  is 
"originated,"  more  filings  are  triggered.) 

Exception 

Irrespective  of  the  general  rules  (described 
above),  in  no  event  is  reporting  required  by 
the  administrator  of  a  MEWA  or  ECE  if  the 
MEWA  or  ECE  is  licensed  or  authorized  to 
operate  as  a  health  insurance  issuer  in  every 
State  in  which  it  offers  or  provides  coverage 
for  medical  care  to  employees  (or  to  their 
beneficiaries). 

Additional  guidance 

(1)  In  response  to  comments,  and  consistent 
with  the  question-and-answer  guidance 
published  in  April  and  June  of  2000.  no 
penalties  will  be  assessed  against  the 
administrator  of  a  MEWA  or  ECE  if  the 
MEWA  or  ECE  meets  any  of  the  following 
conditions  - 

(i)  It  provides  coverage  that  consists 
solely  of  excepted  benefits  (defined 
above).which  are  not  subject  to  Part  7  of 


ERISA.  (However,  if  the  MEWA  or  ECE 

provides  coverage  that  consists  both  of 
excepted  benefits  and  other  benefits  for 
modical  care  that  are  not  excepted  benefits, 
the  adnunistrator  of  the  MEWA  or  ECE  is 
required  to  file  the  Form  M- 1 . ) 

(ii)  It  is  an  employee  welfare  benefit  plan 
that  is  not  subject  to  ERISA,  including  a 
governmental  plan,  church  plan,  or  plan 
maintained  only  for  the  purpose  of 
complying  with  worker's  compensation 
laws,  within  the  meaning  of  sections  4(bXI). 
4{bK2),  or  4(bK3)  of  ERISA,  respectively. 

(iii)  It  provides  coverage  only  through 
employee  welfare  benefit  plans  that  are  not 
covered  by  ERISA,  including  governmental 
plans,  church  plans,  and  plans  maintained 
only  for  the  purpose  of  complying  with 
worker's  compensation  laws,  within  the 
meaning  of  sections  4(b)(  I ),  4{bX2),  and 
4(b)(3)  of  ERISA,  respectively. 
(2)  In  addition,  in  response  to  comments, 
and  consistent  with  the  question-and-answer 
guidance  published  in  Apnl  and  June  of 
2000,  no  penalties  will  be  assessed  against 
the  administrator  of  an  entity  that  would  not 
constitute  a  MEWA  or  ECE  but  for  the 
following  circumstances: 

(i)  It  provides  coverage  to  the  employees 
of  two  or  more  u-ades  or  businesses  that 
share  a  common  control  interest  of  at  least 
25  percent  at  any  time  during  the  plan  year, 
applying  principle*  similar  to  the  principles 
applied  under  section  414  of  the  Internal 
Revenue  Code. 

(ii)  It  is  created  by  a  change  in  control  of 
businesses  (such  as  a  merger  or  acquisition) 
that  is  for  a  bona  fide  business  purpose  (that 
is,  for  a  purpose  other  than  avoiding  Form 
M- 1  filing)  and  is  temporary  in  nature  (that 
is.  It  does  not  extend  beyond  the  end  of  the 
plan  year  following  the  year  in  which  the 
change  in  control  occurs). 

(iii)  it  is  a  group  health  plan  that  covers  a 
very  small  number  of  participants  who  are 
not  employees  (or  former  employees)  of  the 
plan  sponsor,  such  as  non-employee 
members  of  the  board  of  directors  or 
independent  contractors.  The  number  of 
non-employee  participants  covered  by  the 
plan  is  very  small  if  it  does  not  exceed  one 
percent  of  the  total  number  of  participants, 
determined  as  of  the  last  day  of  the  year  to 
be  reported  (or.  in  the  case  of  a  90-day 
origination  report,  determined  as  of  the  60" 
day  following  the  origination  date). 

(jQod  Faith  Detemunations  Regarding 
Whether  an  Entity  is  an  ECE 
Accordingly,  subject  to  the  exceptions 
described  above,  the  administrator  of  a 
MEWA  is  required  to  file  annually.  By 
contrast,  the  administrator  of  an  ECE  is 
required  to  file  for  three  years  following  an 
ongi  nation. 


Whether  or  not  an  entity  is  a  MEWA  or 
ECE  is  determined  by  the  administrator 
acting  in  good  faith.  Therefore,  if  an 
administrator  makes  a  good  faith 
detemunation  at  the  time  of  the  filing  that 
the  entity  is  maintained  pursuant  to  one  or 
nwre  collective  bargaining  agreements,  then 
the  entity  is  an  ECE.  Moreover,  if  the 
administrator  makes  a  further  good  faith 
determination  at  the  time  of  the  filing  that 
the  ECE  is  not  required  to  file  because  its 
most  recent  origination  was  ntore  than  three 
years  ago,  then  a  filing  is  not  required.  Even 
if  the  entity  is  later  determined  to  be  a 
MEWA.  filings  are  not  required  pnor  to  tlie 
determination  that  the  entity  is  a  MEWA  if 
at  the  time  the  filings  were  due.  the 
adrmnistrator  made  a  good  faith 
determinauon  that  the  entity  was  an  ECE. 
However,  filings  are  required  for  years  after 
the  determination  that  the  entity  is  a  MEWA. 

In  contrast,  while  an  administrator's  good 
faith  determination  that  an  entity  is  an  ECE 
may  eliminate  the  requn-ement  that  the 
administrator  of  the  entity  file  under  this 
section  for  more  than  three  years  after  the 
entity's  origination  date,  the  administrator's 
determination  does  not  affect  the 
applicability  of  State  law  to  the  entity. 
Accordingly,  incorrectly  claiming  the 
excepbon  may  eliminate  the  need  to  file 
under  this  section,  if  the  claiming  of  the 
exception  is  done  in  good  faith.  However, 
the  claiming  of  the  exception  for  ECEs 
under  this  filing  requirement  does  not 
prevent  the  application  of  State  law  to  an 
entity  that  is  later  determined  to  be  a 
MEWA.  This  is-because  the  filing.' or  the 
failure  to  file,  under  this  section  does  not  in 
any  way  affect  the  application  of  State  law  to 
a  MEWA. 

13  WhentoFik 

General  Rule 

The  administrator  of  a  MEWA  or  ECE  that 
is  required  to  file  must  file  the  Form  M-1  no 
later  than  March  1  following  any  calendar 
year  for  which  a  filing  is  required  (unless 
March  1  is  a  Saturday.  Sunday,  or  federal 
holiday,  in  which  case  the  form  must  be  filed 
no  later  than  the  following  business  day). 

90-Dav  Origination  Report 
In  general,  an  expedited  filing  is  also 
required  after  a  MEWA  or  ECE  is 
originated.  To  satisfy  this  requirement,  the 
administrator  must  complete  and  file  the 
Form  M- 1  v^thin  90  days  of  the  date  the 
MEWA  or  ECE  is  originated  (unless  the  last 
day  of  the  90-day  period  is  a  Saturday. 
Sunday,  or  federal  holiday,  in  which  case  the 
form  must  be  filed  no  later  than  the 
following  business  day). 
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Exception  to  the  90-Dav  Ongination  Report 

Requirement 

No  90-Day  Ongination  Report  is  required  if 

the  entity  was  originated  in  October. 

November,  or  December. 

Extensions 

A  one-time  extension  of  time  to  flle  will 
automatically  be  granted  if  the  administrator 
of  the  MEWA  or  ECE  requests  an  extension. 
To  request  an  extension,  the  administrator 
must:  ( I )  complete  Parts  I  and  II  of  the 
Form  M-1  (and  check  Box  B(3)  in  Pan  I); 
(2)  sign,  date,  and  type  the  administrator's 
name  at  the  end  of  the  form;  and  (3)  file  this 
request  for  extension  no  later  than  the 
normal  due  date  for  the  report,  in  such  a 
case,  the  administrator  will  have  an 
additional  60  days  to  file  a  completed  Form 
M- 1 .  A  copy  of  this  request  for  extension 
must  be  attached  to  the  completed  Form  M-1 
when  filed. 

14  Where  to  File 

Completed  copies  of  the  Form  M-1  should 
be  sent  to: 

Public  Documents  Room.  Pension  and 

Welfare  Benefits  Administration 
Room  N-5638,  U.S.  Department  of  Labor 
200  Constitution  Avenue,  N.W. 
Washington,  DC  20210 

1.5  Penalties 

ERISA  provides  for  the  assessment  or 
imposition  of  a  penalty  for  failure  to  file  a 
report,  failure  to  file  a  completed  report,  and 
late  filings.  In  the  event  of  no  filing,  an 
incomplete  filing,  or  a  late  filing,  a  penalty 
may  apply  of  up  to  $  1 .000  a  day  for  each  day 
that  the  administrator  of  the  MEWA  or  ECE 
fails  or  refuses  to  file  a  complete  report.  In 
addition,  certain  other  penalties  may  apply. 

SECTION  2 

2.1  Year  to  be  Reported 

General  rule 

The  administrator  of  a  MEWA  or  ECE  that 
is  required  to  file  should  complete  the  form 
using  the  previous  calendar  year's 
information.  (Thus,  for  example,  for  a  filing 
that  is  due  by  March  1 .  2(X)1 .  calendar  year 
2000  information  should  be  used.) 

Fiscal  year  exception 

The  administrator  of  a  MEWA  or  ECE  that 
is  required  to  file  may  report  using  fiscal 
year  information  if  the  administrator  of  the 
MEWA  or  ECE  has  at  least  six  continuous 
months  of  fiscal  year  information  to  report. 
(Thus,  for  example,  for  a  filing  that  is  due  by 
March  I.  2001,  fiscal  year  2000  information 


may  be  used  if  the  administrator  has  at  least 
six  continuous  months  of  fiscal  year  2000 
information  to  report.)  In  this  case,  the 
administrator  should  check  Box  A(2)  in  Part 
1  and  specify  the  fiscal  year. 

2.2  The  90-Day  Origiiuition  Report 

When  a  MEWA  or  ECE  is  originated,  a  90- 
Day  Origination  Report  is  generally 
required.  (See  Section  1 .3  on  When  to 
File).  When  filing  a  90-Day  Origination 
Report,  the  administrator  is  required  to 
complete  the  Form  M-1  using  information 
based  on  at  least  60  continuous  days  of 
operation  by  the  MEWA  or  ECE. 

Remember,  there  is  an  exception  to  the 
90-Day  Ongination  Report  requirement. 
No  90-Day  Origination  Report  is  required  if 
the  entity  was  onginated  in  October, 
November,  or  December. 

23  Signature  and  Date 

The  administrator  must  sign  and  date  the 
report.  The  signature  must  be  onginal. 
The  name  of  the  individual  who  signed  as 
the  administrator  must  be  typed  or  pnnted 
clearly  on  the  line  under  the  signature  line. 

2.4  Attaching  Additional  Pages 

If  more  space  is  needed  to  complete  any 
item  on  the  Form  M- 1 .  additional  pages  may 
be  attached.  Additional  pages  must  be  the 
same  size  as  this  form  (8  Vi "  x  1 1 ")  and 
should  include  the  name  of  the  MEWA  or 
ECE.  the  Item  number,  and  the  word 
"Attachment"  in  the  upper  right  comer.  In 
addition,  the  attachment  for  any  item  should 
be  in  a  format  similar  to  that  item  on  the 
form. 

2.5  Amended  Report 

To  correct  errors  and/or  omissions  on  a 
previously  filed  Form  M-I ,  submit  a 
completed  Form  Ml  with  Part  I,  Box  B(2) 
checked  and  an  original  signature.  When 
filing  an  amended  report,  answer  all 
questions  and  circle  the  amended  line 
numbers. 

SECTION  3 

Important:  "Yes/No"  questions  mu$t  be 
marked  "Yes"  or  "No,"  but  not  both.  "N/A" 
IS  not  an  acceptable  response  unless 
expressly  permitted  in  the  instructions  to 
that  line. 

3.1  Line-By-Line  Instructions 

Pan  1  -  Ret)ort  Identification  Information 
Complete  either  Item  A  or  Item  B,  as 
applicable. 


Annual  Reports:  If  this  is  an  annual  report, 
check  either  box  A(  I )  or  box  A(2). 

Box  A(l):  Check  this  box  if  calendar  year 
information  is  being  used  to  complete  this 
report.  (See  Section  2. 1  on  Year  to  be 
Reported.) 

Box  A(2):  Check  this  box  if  fiscal  year 
information  is  being  used  to  complete  this 
report.  Also  specify  the  fiscal  year.  (For 
example,  if  fiscal  year  2000  information  is 
being  used  instead  of  calendar  year  2000 
information,  specify  the  date  the  fiscal  year 
begins  and  ends.)  (S^  Section  2. 1  on  Year 
to  be  Reported. ) 

Special  Filings:  If  this  is  a  special  filing, 
check  either  box  B(  1 ),  box  B(2),  or  box  B(3). 

Box  B(l):  Check  this  box  if  this  filing  is  a 
90-Day  Origination  Report.  (See  Section  1 .2 
on  Who  Must  File,  Section  I  3  on  When  to 
File,  and  Section  2.2  on  90-Day  Ongination 
Reports.) 

Box  B(2):  Check  this  box  if  this  filing  is  an 
Amended  Report.  (See  Section  2.5  on 
Amended  Reports.) 

Box  B(3):  Check  this  box  if  the 
administrator  of  the  MEWA  or  ECE  is 
requesting  an  extension.  (S^  Section  1 .3  on 
When  to  File.) 

Part  II  -  MEWA  or  ECE  Identification 
Information 

Items  la  through  Id:  Enter  the  name  and 
address  of  the  MEWA  or  ECE,  the  telephone 
number  of  the  MEWA  or  ECE,  and  any 
employer  identification  number  (EIN)  and 
plan  number  (PN)  used  by  the  MEWA  or 
ECE  in  reporting  to  the  Department  of  Labor 
or  the  Internal  Revenue  Service.  If  the 
MEWA  or  ECE  does  not  have  any  EINs 
associated  with  it,  leave  Item  Ic  blank.  If  the 
MEWA  or  ECE  does  not  have  any  PNs 
associated  with  it.  leave  Item  Id  blank.  In 
answenng  these  questions,  list  only  EINs  and 
PNs  used  by  the  MEWA  or  ECE  itself  and 
not  those  used  by  group  health  plans  or 
employers  that  purchase  coverage  through 
the  MEWA  or  ECE.  For  more  information 
on  EINs  or  PNs,  see  Section  1 . 1  on 
Definitions. 

Items  2a  through  2c:  Enter  the  name  and 
address  of  the  administrator  of  the  MEWA  or 
ECE,  the  telephone  number  of  the 
administrator,  and  the  EIN  used  by  the 
administrator  in  reporting  to  the  Department 
of  Labor  or  the  Internal  Revenue  Service. 
For  this  purpose,  use  only  an  EIN  associated 
with  the  administrator  as  a  separate  entity. 
Do  not  use  any  EIN  associated  with  the 
MEWA  or  ECE  itself.  For  more  information 
on  the  definition  of  "administrator,"  and  on 
EINs  or  PNs,  see  Section  1 . 1  on  Definitions. 
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Items  3a  through  3c:  Enter  the  name  and 
address  of  the  entity  sponsonng  the  MEWA 
or  ECE,  the  telephone  number  of  the 
sponsor,  and  any  EIN  used  by  the  sponsor  in 
reporting  to  the  Depanment  of  Labor  or  the 
Internal  Revenue  Service.  For  this  purpose, 
use  only  an  EIN  associated  with  the  sponsor. 
Do  not  use  any  EIN  associated  with  the 
MEWA  or  ECE  itself.  For  more  information 
on  the  definition  of  "sponsor,"  and  on  EINs 
or  PNs,  see  Section  I .  I  on  Definitions.  If 
there  is  no  such  entity,  leave  Item  3  blank 
and  skip  to  Item  4. 

Part  III  -  Registration  Information 

Item  4:  Enter  the  date  the  MEWA  or  ECE 
was  most  recently  "originated."  For  this 
purpose,  see  the  definition  of  "originated"  in 
Section  I.I. 

Item  5:  Complete  the  chart.  Ifthereport  is  a 
90-Day  Origination  Report,  complete  this 
item  with  information  that  is  current  as  of 
the  60th  day  following  the  origination  date. 
Otherwise,  complete  this  item  with 
information  that  is  current  as  of  the  last  day 
of  the  year  to  be  reported.  (See  Section  2. 1 
on  Year  to  be  Reported.)  When  completing 
the  Chan,  complete  Item  5a  first.  Then  for 
each  row,  complete  Item  5b  through  Item  5g 
as  it  applies  to  the  State  listed  in  Item  5a. 

Item  5a.  Enter  all  States  in  which  the 
MEWA  or  ECE  provides  benefits  for 
medical  coverage.  For  this  purpose,  list  the 
State(s)  where  the  employers  (of  the 
employees  receiving  coverage)  are 
domiciled.  In  answering  this  question,  a 
"State"  includes  any  State  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  American  Samoa, 
Guam,  Wake  Island,  and  the  Northern 
Manana  Islands.  Enter  one  State  per  row. 

Item  Sb.  For  each  Stale  listed  in  Item  5a, 
specify  whether  the  MEWA  or  ECE  is 
licensed  or  otherv^se  authorized  to  operate 
as  a  health  insurance  issuer  in  the  State  listed 
in  that  row.  (For  a  definition  of  the  term 
"health  insurance  issuer."  see  Section  I.I.) 
For  more  information  on  whether  an  entity 
that  is  a  licensed  or  registered  MEWA  in  a 
State  meets  the  definition  of  a  health 
insurance  issuer  in  that  State,  contact  the 
State  Insurance  Commissioner's  Office. 

Item  5c.  For  each  "yes"  answer  in  Item 
5b,  enter  the  National  Association  of 
Insurance  Commissioners  (NAIC)  number. 

Item  5d.  For  each  "no"  answer  in  Item  5b, 
specify  whether  the  MEWA  or  ECE  is  fully- 
insured  through  one  or  more  health 
insurance  issuers  in  each  State. 

Item  5e.  For  each  "yes"  answer  in  Item 
5d,  enter  the  name  of  the  insurer,  and  its 
NAIC  number  (if  available).  If  there  is  more 
than  one  insurer,  enter  all  insurers,  and  their 
NAIC  numbers  (if  appUcable). 


Item  5f.  In  each  State  listed  in  Item  5a, 
specify  whether  the  MEWA  or  ECE  has 
purchased  any  stop-loss  coverage.  For  this 
purpose,  stop-loss  coverage  includes  any 
coverage  defined  by  the  State  as  stop-loss 
coverage.  For  this  purpose,  stop-loss 
coverage  also  includes  any  financial 
reimbursement  instrument  that  is  related  to 
liability  for  the  payment  of  health  claims  by 
the  MEWA  or  ECE,  including  reinsurance 
and  excess  loss  insurance. 

Item  5g.  For  each  "yes"  answer  in  Item  5f, 
enter  the  name  of  the  stop-loss  insurer,  and 
its  NAIC  number  (if  available).  If  there  is 
more  than  one  stop-loss  insurer,  enter  all 
stop-loss  insurers,  and  their  NAIC  numbers 
(if  applicable). 

Item  6:  Of  the  States  identified  in  Item  5a, 
identify  all  Stales  in  which  the  MEWA  or 
ECE  conducted  20  percent  or  more  of  its 
business  (based  on  the  number  of 
panicipants  receiving  coverage  for  medical 
care  under  the  MEWA  or  ECE). 

For  example,  consider  a  MEWA  that  offers 
or  provides  coverage  to  the  employees  of  six 
employers.  Two  employers  are  located  in 
State  X  and  70  participants  in  the  MEWA 
receive  coverage  through  these  two 
employers.  Three  employers  are  located  in 
State  Y  and  30  paniapants  in  the  MEWA 
receive  coverage  through  these  three 
employers.  Finally,  one  employer  is  located 
in  State  Z  and  200  panicipants  in  the 
MEWA  receive  coverage  through  this 
employer.  In  this  example,  the  administrator 
of  the  MEWA  should  specify  State  X  and 
State  Z  under  Item  6  because  the  MEWA 
conducts  23^/b%  of  its  business  in  State  X 
(70f  300  =  23'/b%)  and  66%%  of  its 
business  in  State  Z  (20Of300  =  66%%). 
However,  the  administrator  should  not 
specify  State  Y  because  the  MEWA 
conducts  only  10%  of  its  business  in  State  Y 
(30^-300=10%). 

If  the  report  is  a  90- Day  Origination 
Report,  complete  this  item  v^th  inforrtiation 
that  is  current  as  of  the  60th  day  follov^ng 
the  origination  date.  Otherwise,  complete 
this  item  with  information  that  is  current  as 
of  the  last  day  of  the  year  to  be  reported. 
(See  Section  2. 1  on  Year  to  be  Reported.) 

Item  7:  Identify  the  total  number  of 
panicipants  covered  under  the  MEWA  or 
ECE.  For  more  information  on  determining 
the  number  of  panicipants.  see  the 
Department  of  Labor's  regulations  9t  29 
CTR25l0.3-3(d). 

If  the  report  is  a  90-Day  Origination 
Report,  complete  this  item  with  information 
that  is  current  as  of  the  60th  day  following 
the  origination  date.  Otherwise,  complete 
this  item  with  information  that  is  current  as 
of  the  last  day  of  the  year  to  be  reported. 
(See  Section  2. 1  on  Year  to  be  Reported.) 


Pan  IV  -  Information  for  Compliance  with 
Pan  7  of  ERISA 

Background  Informatioa  on  Part  7  of 
ERISA:  On  August  21,  1996.  the  Health 
Insurance  Portability  and  Accountability  Act 
of  1996  (HIPAA)  was  enacted.  On 
September  26.  1996,  both  the  Mental  Health 
Parity  Act  of  1996  (MHPA)  and  the 
Newborns'  and  Mothers'  Health  Protection 
Act  of  1996  (Newborns'  Act)  were  enacted. 
On  October  21,  1998,  the  Women's  Health 
and  Cancer  Righu  Aa  of  1998  (WHCRA) 
was  enacted.  All  of  the  foregoing  laws 
amended  Part  7  of  Subtitle  B  of  Title  I  (Pan 
7)  of  ERISA  with  new  requirements  for 
group  health  plans.  With  respect  to  most  of 
these  requirements,  corresponding 
provisions  are  contained  in  Chapter  100  of 
Subtitle  K  of  the  Internal  Revenue  Code 
(Code)  and  Tide  XXVll  of  the  Public  Health 
Service  Act  (PHS  Act)   These  provisions 
generally  are  substantively  identical. 

The  Departments  of  Labor,  the  Treasury, 
and  Health  and  Human  Services  first  issued 
intenm  final  regulations  implementing 
HIPAA's  portabihty,  access,  and 
renewability  provisions  on  April  I,  1997 
(published  in  the  Federal  Register  on  April 
8,  1997.  62  FR  16893).  Two  clanfications 
of  the  HIPAA  regulations  were  published  in 
the  Federal  Register  on  December  29,  1997 
at  62  FR  67687.  Regulations  implementing 
the  MHPA  provisions  were  published  in  the 
Federal  Register  on  December  22,  1997  at 
62  FR  66931.  Also,  regulations 
implementing  the  substantive  provisions  of 
the  Newborns'  Act  were  published  in  the 
Federal  Register  on  September  9.  1998  at  63 
FR  4«372  and  on  Ortober  27.  1998  at  63  FR 
57545.  Moreover,  the  notice  requirements 
with  respect  to  group  health  plans  that 
provide  coverage  for  maternity  or  newborn 
infant  coverage  are  described  in  the 
Department's  summary  plan  description 
content  regulations  at  §  2520.102-3(u),  63 
FR  4«372  (September  9,  1998).  Finally,  the 
Department  of  Labor  has  published  two  sets 
of  informal,  question-and-answer  guidance 
on  WHCRA.  These  sets  of  question-and- 
answer  guidance  are  available  on  the 

Department's  website  at 
www.dol.gov/dol/pwba  and  via  the  Pension 
and  Welfare  Benefits  Administration's  toll- 
free  publications  hotline  al  1 -800-998-7S42. 

General  Information  Regarding  the 
ApplicabiUty  of  Part  7:  In  general,  the 
foregoing  provisions  apply  to  group  health 
plans  and  health  insurance  issuers  in 
connection  with  a  group  health  plan. 

Many  MEW  As  and  ECEs  are  group  health 
plans  or  health  insurance  issuers.  However, 
even  if  a  MEWA  or  ECE  is  neither  a  group 
health  plan  nor  a  health  insurance  issuer,  if 
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the  MEWA  or  ECE  offers  or  provides 
benefits  for  medical  care  through  one  or 
more  group  health  plans,  the  coverage  is 
required  to  comply  with  Pari  7  of  ERISA 
and  the  MEWA  or  ECE  is  required  lo 
complete  Item  8a  through  Item  9d. 

ReUtioii  to  Other  Laws:  States  may.  under 
certain  circumstances,  impose  stricter  laws 
with  respect  to  health  insurance  issuers. 
Generally,  questions  concerning  Stale  laws 
should  be  directed  to  the  Stale  Insurance 
Commissioner's  Office. 

For  More  Informatioii:  To  obtain  copies 
of  the  Department  of  Labor's  booklet. 
'■Questions  and  Answers:  Recent  Changes 
in  Health  Care  Law."  which  includes 
information  on  HIPAA.  MHPA.  the 
Newborns'  Act.  and  WHCRA.  you  may  call 
the  Pension  and  Welfare  Benefits 
Administration's  (PWBA's)  toll-free 
publication  hotline  at  1-800-998-7542.  This 
booklet  is  also  available  on  the  Internet  at: 
www.dol.gov/dol/pwba.  If  you  have  any 
additional  questions  concerning  Part  7  of 
ERISA,  you  may  call  the  PWBA  office 
nearest  you  or  the  PWBA  technical 
assistance  hotline  at  202-219-8776. 

Items  8a  and  8b:  With  respect  to  Item  8a. 
check  "yes"  or  "no"  as  applicable.  For  this 
purpose,  do  not  include  any  audit  that  does 
not  result  in  required  corrective  action.  If 
you  answer  "yes"  under  item  8a.  identify,  in 
Item  8b.  any  such  litigation  or  enforcement 
proceeding. 

Item  9a:  The  ponability  requirements  of  the 
Health  Insurance  Portability  and 
-Accountability  Act  of  1996  (HIPAA)  added 
sections  701 .  702.  and  703  of  ERISA 
General  Applicability.  In  general,  you 
should  answer  "yes"  or  "no"  to  this  question 
if  you  are  the  administrator  of  a  MEWA  or 
ECE  that  is  a  group  health  plan  or  if  you  are 
providing  benefits  for  medical  care  to 
employees  through  one  or  more  group  health 
plans. 

Exceptions.  You  may  answer  "N/A"  if 
either  of  the  following  paragraphs  apply: 

(1)  The  MEWA  or  ECE  is  a  small  health 
plan  (as  described  in  section  732(a)  of 
ERISA  and  §  2590.732(a)  of  the 
Department's  regulations). 


(2)  The  MEWA  or  ECE  offers  coverage 
only  to  small  group  health  plans  (as 
described  in  section  732(a)  of  ERISA  and 
§  2590.732(a)  of  the  Department's 
regulations).    Worksheet.  For  purposes  of 
determining  if  a  MEWA  or  ECE  is  in 
compliance  with  these  provisions. 
Worksheet  A  may  be  helpful.  Item  9b:  The 
Mental  Health  Parity  Act  of  1996  (MHPA) 
added  section  7 1 2  of  ERISA. 

General  Applicability.  In  general,  you 
should  answer  "yes"  or  "no"  to  this  question 
if  you  are  the  administrator  of  a  MEWA  or 
ECE  that  is  a  group  health  plan  or  if  you  are 
providing  benefits  for  medical  care  to 
employees  through  one  or  more  group  health 
plans. 

Exceptions.  You  may  answer  "N/A"  if  any 
of  the  following  paragraphs  apply: 

(1)  The  MEWA  or  ECE  is  a  small  group 
health  plan  (as  described  in  section  732(a)  of 
ERISA  and  §  2590.732(a)  of  the 
Department's  regulations). 

(2)  The  MEWA  or  ECE  offers  coverage 
only  lo  small  group  health  plans  (as 
described  in  section  732(a)  of  ERISA  and 
§  2590.732(a)  of  the  Depanmeni's 
regulations). 

(3)  The  MEWA  or  ECE  does  not  provide 
both  medical/surgical  benefits  and  mental 
health  benefits. 

(4)  The  MEWA  or  ECE  offers  or 
provides  coverage  only  to  small  employers 
(as  descnbed  in  the  small  employer 
exemption  contained  in  section  7 1 2(c)(  I )  of 
ERISA  and  §  2590.712(e)  of  the 
Department's  regulations). 

(5)  The  coverage  has  satisfied  the 
requirements  for  the  increased  cost 
exemption  (descnbed  in  section  712(cK2)  of 
ERISA  and  §  2590.71 2(0  of  the 
Department's  regulations). 

Worksheet.  For  purposes  of  determining  if 
a  MEWA  or  ECE  is  in  compliance  with 
these  provisions.  Worksheet  B  may  be 
helpful. 

Item  9c:  The  Newborns'  and  Mothers' 
Health  Protection  Act  of  1996  (Newborn's 
Act)  added  section  711  of  ERISA. 

General  Applicability.  In  general,  you 
should  answer  "yes"  or  "no"  to  this  question 
if  you  are  the  adnunistrator  of  a  MEWA  or 
ECE  that  IS  a  group  health  plan  or  if  you  are 
providing  benefits  for  medical  care  to 


employees  through  one  or  more  group  health 
plans. 

Exceptions.  You  may  answer  "N/A"  if 
either  of  the  following  paragraphs  apply: 

(1)  The  MEWA  or  ECE  does  not  provide 
benefits  for  hospital  lengths  of  stay  in 
connection  with  childbirth. 

(2)  The  MEWA  or  ECE  is  subject  to  State 
law  regulating  such  coverage,  instead  of  the 
federal  Newtmms'  Act  requirements,  in  all 
States  identified  in  Item  Sa,  in  accordance 
with  section  71 1(0  of  ERISA  and 

§  2590.71 1(e)  of  the  Department's 
regulations. 

Worksheet.  For  purposes  of  determining  if 
a  MEWA  or  ECE  is  in  compliance  with 
these  provisions.  Worksheet  C  may  be 
helpful. 

Item  9d:  The  Women's  Health  and  Cancer 
Rights  Act  of  1998  (WHCRA)  added  section 
713  of  ERISA. 

General  Applicability.  In  general,  you 
should  answer  "yes"  or  "no"  to  this  question 
if  you  are  the  administrator  of  a  MEWA  or 
ECE  that  is  a  group  health  plan  or  if  you  are 
providing  benefits  for  medical  care  to 
employees  through  one  or  more  group  health 
plans. 

Exceptions.  You  may  answer  "N/A"  if  any 
of  the  following  paragraphs  apply: 

(1)  The  MEWA  or  ECE  is  a  small  health 
plan  (as  described  in  section  732(a)  of 
ERISA  and  §  2590.732(a)  of  the 
Department's  regulations). 

(2)  The  MEWA  or  ECE  offers  coverage 
only  to  small  group  health  plans  (as 
described  in  section  732(a)  of  ERISA  and 
§  2590.732(a)  of  the  Department's 
regulations). 

(3)  The  MEWA  or  ECE  does  not  provide 
medical/surgical  benefits  with  respect  to  a 
mastectomy. 

Worksheet.  For  purposes  of  determining  if 
a  MEWA  or  ECE  is  in  compliance  with 
these  provisions.  Worksheet  D  may  be 
helpful. 

3.2  Voluntary  Worksheets 

Voluntary  worksheets,  which  may  be  used  to 
help  assess  an  entity's  compliance  with  Part 
7  of  ERISA,  are  included  on  the  following 
pages  of  these  instructions.  These 
worksheets  may  also  be  helpfiil  in  answering 
Items  9a  through  9d  of  the  Form  M- 1 . 
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Worksheet  A 
(Form  M-1) 


Determining  Compliance  with  the  HIPAA 

Provisions  in  Part  7  of  Subtitle  B  of  Title  I  of 

ERISA 

Do  NOT  file  this  worksheet. 


Department  of  Labor 

Pension  ai>d  Welfare  Bcncfiu 

Administration 


This  worksheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  HIPAA  provisions  of  Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of  the 
Employee  Retireinent  Income  Security  Act  of  1974.  as  amended  (ERISA),  However,  it  is  not  a  complete  descnption  of  all  the  provisions  and  is 
not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-1 . 


If  you  answer  "No"  to  any  of  the  questions  below,  you  should  review  your  entity's  operatioits  because  the  entity  may  not  be  in  full 
compliance  with  the  HIPAA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  these  quesUons  or  want  additional  guidance,  you 
should  contact  the  U.S.  Department  of  Labor's  Pension  and  Welfare  Benefits  Administration  (PWBA)  office  in  your  region  or  consult 
with  legal  counsel  or  a  professional  employee  benefits  adviser. 


( 1 )  Does  the  coverage  prov  ided  by  the  MEWA  or  ECE  issue  complete  certificates  of  creditable  coverage  automatically  to  individuals  who  lose 
coverage  under  the  MEWA  or  ECE  and  to  individuals  upon  request? .- ►  □  Ye*  D  No 

•  Section  701(e)  of  ERISA  and  §  2590.701-5  of  the  Department's  regulations  require  group  health  plans  and  group  health  insurance 
issuers  to  issue,  free  of  charge,  certificates  of  creditable  coverage  automatically  to  individuals  who  lose  coverage  and  to  any 
individual  upon  request. 

•  To  be  complete,  the  certificate  must  include:  the  date,  the  name  of  the  plan,  the  panicipant  and/or  beneficiary's  name  and 
identification  information,  the  plan  administrator's  contact  information  (name,  address,  and  telephone  number,  a  telephone  number 
to  call  for  further  information  (if  different  than  the  plan  administrator's  number)),  and  the  individual's  creditable  coverage 
information,  as  described  below.  (••TIP:  Don't  forget  dependent  information.) 

•  With  respect  to  an  individual's  creditable  coverage  information,  the  certificate  must  reflect  either  -  ( I )  that  an  individual  has  at  least 
18  months  of  creditable  coverage;  or  (2)  the  date  any  waiting  period  (or  afTiliaiion  period)  began  and  the  date  creditable  coverage 
began.  In  addition,  the  certificate  must  reflect  either  -  (1 )  the  date  creditable  coverage  ended;  or  (2)  that  coverage  is  continuing. 
(••TIP:  Don't  forget  waiting  period  information.) 

•  For  a  certificate  issued  automatically  upon  loss  of  coverage,  the  certificate  should  reflect  the  last  continuous  period  of  coverage.  For 
a  certificate  issued  upon  request,  the  certificate  should  reflect  each  period  of  continuous  coverage  that  the  individual  had  in  the  24 
months  prior  to  the  date  of  request  (up  to  1 8  months  of  creditable  coverage). 

•  Most  health  coverage  is  creditable  coverage.  However,  coverage  consisting  solely  of  excepted  benefits  is  not  creditable  coverage. 
Examples  of  benefits  that  may  be  excepted  benefits  include  limited-scope  dental  benefits,  limited-scope  vision  benefits,  hospital 
indemnity  benefits,  and  Medicare  supplemental  benefits. 

•  If  you  have  a  question  about  whether  health  coverage  offered  by  a  MEWA  or  ECE  is  creditable  coverage  or  is  coverage  consisting 
solely  of  excepted  benefits,  contact  the  PWBA  office  nearest  you  or  call  the  PWBA  Division  of  Technical  Assistance  and  Inquiries 
at  202-219-8776.  This  is  not  a  toll-free  number. 

(2)  Does  the  coverage  provided  by  the  MEWA  or  ECE  make  available  a  procedure  for  individuals  to  request  and  receive 

certificates?    ►  D  Yej  D  No 

•  Section  2590.701  -5(a)(4)(ii)  of  the  Department's  regulations  requires  group  health  plans  and  group  health  insurance  issuers  to 
establish  a  procedure  for  individuals  to  request  and  receive  certificates. 

(3)  If  the  coverage  provided  by  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  are  notices  provided  informing 
individuals  of  the  exclusion,  the  terms  of  the  exclusion,  and  the  right  of  individuals  to  demonstrate  creditable  coverage  to  reduce  the  period 
of  the  exclusion? ►  D  Yes  □  No  □  N/A 

•  Section  2590.701  -3(c)  of  the  Department's  regulations  requires  that  a  group  health  plan,  and  a  group  health  insurance  issuer,  may 
not  impose  a  preexisting  condition  exclusion  with  respect  to  a  participant  or  a  dependent  of  the  participant  before  notifying  the 
participant,  in  writing,  of  the  existence  and  lertrts  of  any  preexisting  condition  exclusion  under  the  plan  and  of  the  rights  of 
individuals  to  demonstrate  creditable  coverage. 

Question  0  3  is  continued  on  the  next  page. 
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**'riF:  Check  for  "hidden"  preexisting  condition  exclusion  periods.  Coverage  or  exclusion  provisions  that  limit  benefits  based  on 
the  fact  that  a  condition  was  present  before  an  individual's  effective  date  of  coverage  are  preexisting  condition  exclusions  and  must 
either  be  eliminated,  or  must  comply  with  HIPAA's  limitations  on  preexisting  condition  exclusion  periods,  including  this  general 
notice  provision,  the  individual  notice  provision  described  in  Question  #4,  and  HIPAA's  other  limits  on  preexisting  condition 
exclusion  periods,  described  in  Question  #5. 

The  description  of  the  rights  of  individuals  to  demonstrate  creditable  coverage  includes  a  descnption  of  the  right  of  the  individual  to 
request  a  certificate  from  a  prior  plan  or  issuer,  if  necessary,  and  a  statement  that  the  current  plan  or  issuer  will  assist  in  obtaining  a 
certificate  from  any  prior  plan  or  issuer,  if  necessary. 


(4)      If  the  coverage  provided  by  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion  period,  are  letters  of  determination  and 
notification  of  creditable  coverage  provided  within  a  reasonable  time  after  the  receipt  of  individuals'  creditable  coverage 
information?    >•    □  Yes  □  No  □ 


N/A 


•  Section  2S90.70I-S(d)  of  the  Department's  regulations  states  that,  within  a  reasonable  time  following  receipt  of  evidence  of 
creditable  coverage,  a  plan  or  issuer  seeking  to  impose  a  preexisting  condition  exclusion  with  respect  to  an  individual  is  required  to 
disclose  to  the  individual,  in  writing,  its  determination  of  any  preexisting  condition  exclusion  period  that  applies  to  the  individual, 
aiKl  the  basis  for  such  determination,  including  the  source  and  substance  of  any  information  on  which  the  plan  or  issuer  relied. 

•  In  addition,  the  plan  or  issuer  is  required  to  provide  the  individual  with  a  written  explanation  of  any  appeal  procedures  established 
by  the  plan  or  issuer,  and  with  a  reasonable  opportunity  to  submit  additional  evidence  of  creditable  coverage. 

(S)      If  the  coverage  provided  by  the  MEWA  or  ECE  imposes  a  preexisting  condition  exclusion,  does  it  comport  with  HIPAA's  other  limitations 
on  preexisting  condition  exclusions? ►  D  Yes  O  No  Q  N/A 

•  "TTP:  Again,  check  for  "hidden"  preexisting  condition  exclusion  periods.  Coverage  or  exclusion  provisions  that  limit  benefits 
based  on  the  fact  that  a  condition  was  present  before  an  individual's  effective  date  of  coverage  are  preexisting  condition  exclusions 
and  must  either  be  eliminated,  or  must  comply  with  HIPAA's  limitations  on  preexisting  condition  exclusion  periods. 

•  Section  701(a)(1)  of  ERISA  and  §  2S90.70l-3(a)(l)(i)  of  the  Department's  regulations  provide  that  a  plan  or  issuer  may  impose  a 
preexisting  condition  exclusion  penod  only  if  it  relates  to  a  condition  for  which  medical  advice,  diagnosis,  care,  or  treatment  was 
recommended  or  received  within  the  6-month  period  ending  on  the  individual's  enrollment  date  in  the  plan  or  coverage.  (Therefore, 
genetic  information  is  not  treated  as  a  preexisting  condition  in  the  absence  of  a  diagnosis  of  the  condition  related  to  such 
information.)  (In  addition,  for  health  insurance  issuers.  State  law  may  prescribe  a  shorter  period  than  the  6-month  period  that 
generally  applies.) 

•  The  enrollment  date,  for  purposes  of  the  HIPAA  limitations  on  preexisting  condition  exclusion  periods,  is  the  first  day  of  coverage 
or,  if  there  is  a  waiting  period,  the  first  day  of  the  waiting  period.  (**ili':  If  the  MEWA  or  ECE  imposes  a  waiting  period,  ensure 
that  the  6-month  look-back  period  ends  on  the  first  day  of  the  waiting  period,  not  the  first  day  of  coverage.) 

•  Section  701(a)(2)of  ERISA  and  section  §  2590.701 -3(aKl)(ii)  of  the  Department's  regulations  provide  that  any  preexisting 
condition  exclusion  period  is  limited  to  12  months  (18  nwnths  for  late  enrollees)  after  an  individual's  enrollment  date  in  the  plan  or 
coverage.  (For  health  insurance  issuers.  State  law  may  prescribe  a  shorter  period.)  (**T1P:  If  the  MEWA  or  ECE  imposes  a 
waiting  period,  ensure  that  the  12-month  (or  18-month  for  late  enrollees)  maximum  preexisting  condition  exclusion  period  begins  on 
the  first  day  of  the  waiting  period,  not  the  first  day  of  coverage.) 

•  Section  701  (a)(3)  of  ERISA  and  §  2590.701  -3(a)(  1  )(iii)  of  the  Department's  regulations  provide  that  any  preexisting  condition 
exclusion  period  is  reduced  by  the  number  of  days  of  an  individual's  creditable  coverage  prior  to  his  or  her  enrollment  date. 

•  When  determining  the  number  of  days  of  creditable  coverage,  the  plan  or  issuer  is  not  required  to  take  into  account  any  days  that 
occur  pnor  to  a  significant  break  in  coverage.  The  federal  law  defines  a  significant  break  in  coverage  as  a  break  of  63  days  or  nmre 
However,  State  law  applicable  to  health  insurance  coverage  offered  or  provided  by  health  insurance  issuers  may  provide  for  a  longer 
period. 

•  In  any  case,  section  701(d)  of  ERISA  and  §  2590.701-3(b)  provide  that  a  group  health  plan,  and  a  group  health  insurance  issuer, 
may  not  impose  any  preexisting  condition  exclusion  period  with  regard  to  a  child  who  enrolls  in  a  group  heath  plan  within  30  days 
of  birth,  adoption,  or  placement  for  adoption  and  who  does  not  incur  a  subsequent  significant  break  in  coverage.  In  addition,  a 
group  health  plan,  and  a  group  health  insurance  issuer,  may  not  impose  a  preexisting  condition  exclusion  relating  to  pregnancy.  (For 
health  insurance  issuers.  State  law  may  fiirther  restrict  the  extent  to  which  a  preexisting  condition  exclusion  may  be  imposed.) 
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(6)      Does  the  coverage  provided  by  the  MEWA  or  ECE  provide  notices  of  special  enrollment  rights  to  employees  who  are  eligible  to  enroll  in 
the  plan  or  coverage? >  a  Yes  n  No 

•  Section  2590  701  -6(c)  of  the  Department's  regulations  requires  that,  on  or  before  the  time  an  employee  is  offered  the  opportunity  to 
enroll  in  a  group  health  plan  or  coverage,  the  plan  or  issuer  provide  the  employee  with  a  description  of  the  plan's  special  enrollment 
rules.  • 

•  For  this  purpose,  the  plan  may  use  the  following  model  description  of  special  enrollment  rules: 

If  you  are  declining  enrollment  for  yourself  or  your  dependents  (including  your  spouse)  because  of  other  health  insurance 
coverage,  you  may  in  the  future  be  able  to  enroll  yourself  or  your  dependents  in  this  plan,  provided  that  you  request 
enrollment  within  30  days  after  your  other  coverage  e»ds.  In  addition,  if  you  have  a  new  dependent  as  a  result  of  mamage. 
birth,  adoption,  or  placement  for  adoption,  you  may  be  able  to  enroll  yourself  and  your  dependents,  provided  that  you  request 
enrollment  within  30  days  after  the  mamage,  birth,  adoption,  or  placement  for  adoption. 


(7)  Does  the  coverage  provided  by  the  MEWA  or  ECE  provide  special  enroHment  rights  to  individuals  who  lose  other  coverage  and  to 
individuals  who  acquire  a  new  dependent,  if  they  request  enrollment  within  30  days  of  the  loss  of  coverage,  marriage,  birth,  adoption,  or 
placement  for  adoption?    >•  D  Yes  D  No 

•  Section  701  (0  of  ERISA  and  §  2590.701-6  of  the  Department's  regulations  require  group  health  plans,  and  group  health  insurance 
issuers,  if  certain  conditions  are  met.  to  permit  an  employee  who  is  eligible,  but  not  enrolled,  for  coverage  under  the  terms  of  the 
plan  (or  a  dependent  of  such  an  employee  if  the  dependent  is  eligible,  but  not  enrolled,  for  coverage  under  such  terms)  to  enroll  for 
coverage  under  the  terms  of  the  plan  if  the  individual  either  -  ( 1 )  has  a  new  dependent  through  marriage,  birth,  adoption,  or 
placement  for  adoption;  or  (2)  loses  eligibility  for  other  group  health  plan  or  health  insurance  coverage  or  employer  contributions 
towards  the  other  coverage  terminate. 

•  «»TIP:  Ensure  that  the  MEWA  or  ECE  provides  special  enrollment  to  all  individuals  who  qualify.  Among  other  things,  this 
includes  individuals  who  lose  eligibility  for  individual  market  coverage,  individuals  who  voluntarily  terminate  employment  and  lose 
group  health  plan  coverage  (even  if  they  are  eligible  for  COBRA  continuation  coverage),  individuals  who  exhaust  COBRA,  children 
who  "age  out"  of  eligibility  under  another  parent's  group  health  plan,  individuals  who  move  out  of  a  group  health  plan's  HMO 
service  area,  and  individuals  whose  employers  cease  contributing  towards  their  group  health  plan  coverage  (even  if  coverage  docs 
not  cease). 

•  For  individuals  who  special  enroll  after  marriage  or  loss  of  other  coverage,  coverage  must  be  made  effective  no  later  than  on  the  first 
day  of  the  first  calendar  month  following  the  date  the  completed  request  for  enrollment  is  received.  For  individuals  who  special 
enroll  after  birth,  adoption,  or  placement  for  adoption,  coverage  must  be  made  effective  no  later  than  the  date  of  such  birth, 
adoption,  or  placement  for  adoption.  (••TIP:  Ensure  that  effective  dates  of  coverage  for  special  enrollees  are  correct.) 

•  For  State  laws  applicable  to  health  insurance  issuers  that  may  provide  individuals  with  additional  special  enrollment  nghts,  check 
with  an  attorney  or  the  Insurance  Commissioner's  Office  in  your  State. 

(8)  Does  the  coverage  provided  by  the  MEWA  or  ECE  provide  rules  for  eligibility  (including  continued  eligibility)  that  comply  with  the 
nondiscrimination  requirements  that  prohibit  discrimination  against  any  individual  or  a  dependent  based  on  any  health 

factor?   >•  O  Y«  D  No 

•  Section  702(a)  of  ERISA  and  §  2590.702(a)  of  the  Department's  regulations  provide  that  a  group  health  plan,  and  a  group  health 
insurance  issuer,  may  not  establish  rules  for  eligibility  (including  continued  eligibility,  rules  defining  any  applicable  waiting  periods, 
and  rules  relating  to  late  and  special  enrollment)  of  any  individual  to  enroll  under  the  terms  of  the  plan  based  on  a  health  factor. 

•  The  health  factors  are:  health  status,  medical  condition  (including  both  physical  and  mental  illnesses),  claims  experience,  receipt  of 
health  care,  medical  history,  genetic  information,  evidence  of  insurabiUty  (including  conditions  arising  out  of  acts  of  domesuc 
violence),  and  disability. 

•  However,  nothing  requires  a  plan  or  issuer  to  provide  particular  benefits  other  than  those  provided  under  the  terms  of  the  plan  or 
coverage.  In  addition,  nothing  prevents  a  plan  or  issuer  from  establishing  limitations  or  restrictions  on  the  anxHint,  level,  extent,  or 
nature  of  benefits  or  coverage  for  similarly  situated  individuals  enrolled  in  the  plan  or  coverage. 

•  **Tlt':  Ensure  that  the  plan  does  not  require  individuals  to  present  evidence  of  insurability  in  order  to  enroll  in  the  plan,  even  at 
late  enrollment. 
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(9)  Does  the  coverage  provided  by  the  MEWA  or  ECE  comply  with  the  nondiscrimination  requirements  that  prohibit  requiring  any  individual 
(as  a  condition  of  enrollment  or  continued  enrollnnent)  to  pay  a  premium  or  contribution  that  is  greater  than  the  premium  or  contribution 
for  a  similarly  situated  individual  enrolled  in  the  plan  on  the  basis  of  any  health  factor?  ^  □  Yes  O  No 

•  Section  702(b)  of  ERISA  and  §  2S90. 702(b)  of  the  Department's  regulations  provide  that  a  group  health  plan,  and  a  group  health 
insurance  issuer,  may  not  require  any  individual  (as  a  condition  of  enrollment  or  continued  enrollment  under  the  plan)  to  pay  a 
premium  or  contribution  that  is  greater  than  the  premium  or  contribution  for  a  similarly  situated  individual  enrolled  in  the  plan  on 
the  basis  of  any  health  factor  (defined  above). 

•  However,  nothing  restricts  the  amount  that  an  employer  may  be  charged  for  coverage  under  a  group  health  plan  and  nothing  prevents 
a  plan  or  issuer  from  establishing  premium  discounts  or  rebates  or  modifying  applicable  copayments  or  deductibles  in  return  for 
adherence  to  bona  fide  wellness  programs. 

(10)  If  the  entity  is  a  group  health  plan  which  is  a  multiemployer  plan  or  a  MEWA,  does  it  comply  with  the  guaranteed  renewability 
requirements,  which  generally  prohibit  it  from  denying  an  employer  whose  employees  are  covered  under  a  group  health  plan  continued 
access  to  the  same  or  different  coverage  under  the  terms  of  the  plan?    ►  D  Yes  Q  No  D  N/A 

•  Section  703  of  ERISA  provides  that  a  group  health  plan  that  is  a  multi-employer  plan  or  a  MEWA  may  not  deny  an  employer  whose 
employees  are  covered  under  the  plan  continued  access  to  the  same  or  different  coverage  under  the  terms  of  the  plan,  other  than:  for 
nonpayment  of  contributions;  for  fraud  or  other  intentional  misrepresentation  of  material  fact  by  the  employer;  for  noncompliance 
with  material  plan  provisions;  because  the  plan  is  ceasing  to  offer  any  coverage  in  a  geographic  area;  in  the  case  of  a  plan  that  offers 
benefits  through  a  network  plan,  because  there  is  no  longer  any  individual  enrolled  through  the  employer  who  lives,  resides,  or 
works  in  the  service  area  of  the  network  plan  and  the  plan  acts  without  regard  to  the  claims  experience  of  the  employer  or  any  health 
factor  in  relation  to  those  individuals  or  their  dependents;  and  for  failure  to  meet  the  terms  of  an  applicable  collective  bargaining 
agreement,  to  renew  a  collective  bargaining  or  other  agreement  requiring  or  authorizing  contributions  to  the  plan,  or  to  employ 
ennployees  covered  by  such  an  agreement. 

•  For  other  laws  applicable  to  health  insurance  issuers  that  may  provide  additional  guaranteed  renewability  requirements,  check  with 
an  attorney  or  the  Insurance  Commissioner's  Office  in  your  State. 
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Worksheet  B 
(Form  M-1) 


Determining  Compliance  with  the  Mental 

Health  Paritj  Act  (MHPA)  Provisions  in  Part 

7  of  Subtitle  B  of  Title  I  of  ERISA 

Do  NOT  file  this  worksheet 


Department  of  Labor 

Pension  and  Welfare  Benefits 

Admmistralion 


This  worksheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  MHPA  provisions  of  Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of  the 
Employee  Retirement  Income  Security  Act  of  1974,  as  amended  (ERISA).  However,  it  is  not  a  complete  description  of  all  the  provisions  and  is 
not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-1 


If  you  answer  "No"  to  the  question  below,  you  should  review  your  entity's  operations  because  the  entity  nwy  not  be  in  full  compliance 
with  the  MHPA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  this  question  or  want  additional  guidance,  you  should  contact 
the  VS.  Department  of  Labor's  Pension  and  Welfare  Benefits  Administration  (PWBA)  office  in  your  region  or  consult  with  legal  counsel 
or  a  professional  employee  benefits  adviser. 


If  the  MEWA  or  ECE  offers  or  provides  coverage  for  both  mental  health  benefits  and  medical/surgical  benefiu,  does  the  coverage  comply 
with  the  requirements  of  the  MHPA  provisions,  which  are  contained  in  section  712  of  ERISA? ►   D  Yes  O  No  D  N/A 

•  Section  712  of  ERISA  and  §  2590.712  of  the  Department's  regulations  generally  provide  for  parity  in  the  application  of  aggregate 
lifetime  dollar  limits  and  in  the  application  of  annual  dollar  limits  between  benefits  for  medical  and  surgical  care  and  benefits  for 
mental  health  coverage. 

•  These  provisions  do  not  require  a  group  health  plan  or  group  health  insurance  coverage  to  provide  any  mental  health  coverage. 
Further,  MHPA  does  not  apply  to  benefits  for  treatment  of  substance  abuse  or  chemical  dependency. 

•  There  are  also  exemptions  for  small  employers  and  certain  plans  or  coverage  with  increased  costs. 

•  Finally,  MHPA  does  not  apply  to  benefits  for  services  fiimished  on  or  after  September  30,  2001 . 

•  To  find  out  more  about  these  provisions,  you  can  call  the  PWBA  toll-free  publication  hotline  at  1  -800-998-7542  and  request  a  copy 
of  "Recent  Changes  in  Health  Care  Law  "  This  information  can  also  be  downloaded  from  the  PWBA  website  at: 
www.dol.gov/dol/pwba.  If  you  have  questions,  you  can  call  the  PWBA  office  nearest  you  or  call  the  PWBA  Division  of  Technical 
Assistance  and  Inquiries  at  202-219-8776. 
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Worksheet  C 
(Form  M-1) 


Determining  Compliance  with  the  Newborns' 

and  Mothers'  Health  Protection  Act 

(Newborns'  Act)  Provisions  in  Part  7  of 

SubUtle  B  of  TiUe  I  of  ERISA 

Do  NOT  file  this  worksheet. 


Depaitmenl  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


This  worksheet  may  be  used  to  help  assess  an  entity '  s  compliance  with  the  Newborns'  Act  provisions  of  Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of 
the  Employee  Retirement  Income  Security  Act  of  1 974.  as  amended  (ERISA)  However,  it  is  not  a  complete  description  of  all  the  provisions  and 
is  not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M- 1 . 

If  you  answer  "No"  to  either  of  the  questions  below,  you  should  review  your  entity's  operations  because  the  entity  may  not  be  in  fiiU 
compliance  with  the  Newborns'  Act  provisions  in  Part  7  of  ERISA.  If  you  need  help  answering  these  questions  or  want  additional 
guidance,  you  should  contact  the  VS.  Department  of  Labor's  Pension  and  Welfare  Benefits  Administration  (PWBA)  office  in  your  region 
or  consult  with  legal  counsel  or  a  professional  employee  benefits  adviser. 

( I )      If  the  MEWA  or  ECE  offers  or  provides  benefits  for  hospital  stays  in  connection  with  childbirth  and  is  subject  to  the  Newborns'  Act,  docs 
the  coverage  comply  with  the  Newborns'  Act's  substantive  requirements,  which  are  contained  in  section  71 1  of 
ERISA?   >   D  Yes  D  No  D  N/A 

•  Section  71 1  of  ERISA  and  §  2590.71 1  of  the  Department's  regulations  generally  provide  that  a  group  health  plan,  and  a  group 
health  insurance  issuer,  that  offers  benefits  for  hospital  lengths  of  stay  in  connection  with  childbirth  may  not  restrict  benefits  for  any 
hospital  length  of  stay  in  connection  with  childbirth  for  the  mother  or  her  newborn  child,  following  a  vaginal  delivery  to  less  than 
48  hours,  and  following  a  cesarean  section  to  less  than  96  hours,  unless  the  attending  provider,  in  consultation  with  the  mother, 
decides  to  discharge  earlier. 

•  In  addition,  such  a  plan  or  issuer  may  not  require  that  the  provider  obtain  authorization  from  the  plan  or  issuer  for  prescribing  any 
length  of  hospital  slay  up  to  48  hours  following  a  vaginal  delivery  and  up  to  96  hours  following  a  cesarean  section.  Nor  may  such  a 
plan  or  issuer  penalize  an  attending  provider  for  providing  care  in  a  manner  consistent  with  this  law  or  provide  incentives  to  an 
attending  provider  to  provide  care  in  a  manner  that  is  inconsistent  with  this  law.  Nor  may  such  a  plan  or  issuer  deny  the  mother  or 
newborn  eligibility  or  continued  eligibility,  or  provide  incentives  to  mothers  to  encourage  them  to  accept  less  than  the  minimum 
length  of  stay  required.  Nor  may  such  a  plan  or  issuer  restrict  benefits  for  any  portion  of  a  period  within  a  hospital  length  of  stay 
required  by  this  law  in  a  manner  that  is  less  favorable  than  the  benefits  provided  for  any  preceding  portion  of  the  stay. 

•  **TIP:  Check  whether  the  federal  Newborns'  Act's  requirements  in  section  7 1 1  of  ERISA  apply,  or  whether  the  coverage  is 
instead  subject  to  State  law  regulating  such  coverage.  For  this  purpose,  the  following  information  is  helpful: 

(A)  Self-insured  coverage:  The  federal  Newborns'  Act's  requirements  in  section  71 1  of  ERISA  apply  to  self-insured  benefits 
offered  in  connection  with  childbirth. 

(B)  Insured  coverage:  On  the  other  hand.  State  law  (rather  than  federal  law)  applies  to  health  insurance  coverage  offered  in 
connection  with  childbirth  if  the  State  law  meets  certain  criteria  specified  in  ERISA  section  71 1(f).    Based  on  a  preliminary 
review  of  State  laws  as  of  July  1,  1999,  State  law  rather  than  federal  law  applies  to  health  insurance  coverage  offered  in 
connection  with  childbirth  in  the  following  States: 

Alabama,  Alaska.  Arizona.  Arkansas.  California,  Colorado,  Connecticut,  the  District  of  Columbia,  Rorida.  Georgia,  Illinois, 
Indiana.  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Maryland,  Massachusetts,  Minnesota,  Missouri,  Montana,  Nevada,  New 
Hampshire,  New  Jersey,  New  Mexico,  New  York,  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Pennsylvania,  Rhode 
Island,  South  Carolina,  South  Dakota,  Tennessee,  Texas,  Virginia,  Washington,  and  West  Virginia. 

Moreover,  the  following  States  appear  to  have  a  State  law  applicable  to  health  insurance  coverage  that  references  the  federal 
Newborns'  Act  provisions: 

Delaware.  Hawaii,  Idaho,  and  Oregon. 

Finally,  the  following  States  and  other  jurisdictions  do  not  appear  to  have  a  law  regulating  coverage  for  newborns  and  tnothcrs 
that  meets  the  criteria  specified  in  section  71 1(0  of  ERISA.  Therefore,  the  federal  Newborns'  Act  provisions  appear  to  apply  to 
health  insurance  coverage  in  the  following  States: 

Michigan,  Mississippi,  Nebraska.  Utah,  Vermont.  Wisconsin,  Wyoming.  Puerto  Rico,  the  Virgin  Islands,  American  Samoa. 
Guam.  Wake  Island,  and  the  Northern  Mariana  Islands. 
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(2)      If  the  MEWA  or  ECE  offers  or  provides  benefits  in  connection  with  childbirth,  are  the  disclosure  requiremenu  under  the  Newborns'  Act 
satisfied?    >•  □  Yet  D  No  a  N/A 

•  Section  2520. 102-3(u)  of  the  Dejjartments  regulations  requires  aH  group  health  plans  providing  maternity  benefits  to  include  a 
stateinent  in  their  summary  plan  descriptions  advising  individuals  of  the  Newborns'  Act's  requirements.  (Note:  Parallel  disclosure 
requirements  are  contained  in  section  7 1 1  (d)  of  ERISA,  if  applicable  (see  discussion  of  federal  Newborns'  Act  applicability  above 
under  (^estion  1).) 

•  For  this  purpose,  a  MEWA  or  ECE  that  is  subject  to  the  Newborns'  Act  disclosure  requirements  through  ERISA  may  use  the 
following  sample  language: 

Group  health  plans  and  health  insurance  issuers  generally  may  not.  under  Federal  law,  restrict  benefits  for  any  hospital  length  of 
stay  in  connection  with  childbirth  for  the  mother  or  newborn  child  to  less  than  48  hours  following  a  vaginal  delivery,  or  less  than 
96  hours  following  a  cesarean  section.  However,  Federal  law  generally  does  not  prohibit  the  mother's  or  newborn's  attending 
provider,  after  consulting  with  the  mother,  from  discharging  the  mother  or  her  newborn  earlier  than  48  hours  (or  96  hours  as 
applicable).  In  any  case,  plans  and  issuers  may  not,  under  Federal  law,  require  that  a  provider  obtain  authonzation  from  the  plan 
or  the  issuer  for  prescribing  a  length  of  stay  not  in  excess  of  48  hours  (or  96  hours). 

•  A  sinular  disclosure  requirement  applies  to  nonfederal  governmental  plans.  For  mandated  language  required  to  be  used  with  respect 
to  such  plans,  s«  45  CFR  §  146. 1 30(dK2)  (published  in  the  Federal  Register  at  63  FR  57561  on  October  27,  1998). 
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Worksheet  D 
(Form  M-1) 


Determining  Compliance  with  the  Women's 

Health  and  Cancer  Rights  Act  (WHCRA) 

Provisions  in  Part  7  of  Subtitle  B  of  Title  I  of 

ERISA 

Do  NOT  file  this  worksheet. 


Depanmeni  of  Labor 

Pension  and  Welfare  Benefits 

Administration 


This  worksheet  may  be  used  to  help  assess  an  entity's  compliance  with  the  WHCRA  provisions  of  Part  7  of  Subtitle  B  of  Title  I  (Part  7)  of  the 
Employee  Retirement  Income  Security  Act  of  1974,  as  amended  (ERISA).  However,  it  is  not  a  complete  description  of  all  the  provisions  and  is 
not  a  substitute  for  a  comprehensive  compliance  review.  Use  of  this  worksheet  is  voluntary,  and  it  should  not  be  filed  with  your  Form  M-l . 

Il  you  answer  "No"  to  the  questions  below,  you  should  review  your  entity's  operations  because  the  entity  may  not  be  in  full  compliaiKC 
with  the  WHCRA  provisions  in  Part  7  of  ERISA.  If  you  need  help  answeiiiig  these  questions  or  want  additional  guidaiKe,  you  should 
contact  the  U.S.  Department  of  Labor's  Pension  and  Welfare  Benefits  Adnanistration  (PWBA)  office  in  your  region  or  consult  with  legal 
counsel  or  a  professional  employee  benefits  adviser. 

(I)      If  the  MEWA  or  ECE  offers  or  provides  mastectomy  coverage,  does  the  coverage  comply  with  WHCRA's  substantive  requirements, 

which  are  contained  in  section  713  of  ERISA? >  D  Yes  D  No  D  WA 
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WHCRA's  annual  notice  must  include:  (I)  information  on  the  availability  of  benefits  for  the  treatment  of  mastectomy-related 
services,  including  reconstructive  surgery,  prosthesis,  and  lymphedema  under  the  plan;  and  (2)  information  (telephone  number, 
web  address,  etc.)  on  how  to  obtain  a  detailed  description  of  the  mastectomy-related  benefits  available  under  the  plan.  The 
following  examples  illustrate  how  the  annual  notice  requirement  may  be  satisfied: 

(A)  An  entity  distributes  the  enrollment  notice  to  participants  on  an  annual  basis. 

(B)  An  entity  annually  distributes  the  following  model  notice  informing  participants:  "Did  you  know  that  your  plan,  as  required  by 
the  Women's  Health  and  Cancer  Rights  Act  of  1998,  provides  benefits  for  mastectomy-related  services  including  reconstruction  and 
surgery  to  achieve  symmetry  between  the  breasts,  prostheses,  and  complications  resulting  from  a  mastectomy  (including 
lymphedema)?  Call  your  Plan  Administrator  [insert  phone  number]  for  more  information." 

(C)  In  October  of  every  year,  an  entity  delivers  to  each  participant  (including  those  on  COBRA)  an  issue  of  a  periodical  benefits 
newsletter  with  the  following  statement  in  a  prominent  place  on  the  front  page:  "IMPORTANT  NOTICE  ABOUT  YOUR  RIGHTS 
UNDER  YOUR  GROUP  HEALTH  PLAN:  October  is  National  Breast  Cancer  Awareness  Month.  Your  plan,  [or  identify  plan  by 
name],  provides  benefits  for  mastectomy-related  services  including  reconstruction  and  surgery  to  achieve  symmetry  between  the 
breasts,  prostheses,  and  complications  resulting  from  a  mastectomy  (including  lymphedema)    Keep  this  notice  for  your  records  and 
call  your  Plan  Administrator  for  more  information." 


Section  7 1 3  of  ERISA  generally  provides  that  a  group  health  plan,  and  a  group  health  insurance  issuer,  that  offers  mastectomy 
coverage  must  also  provide  coverage  for  reconstructive  surgery  m  a  manner  determined  in  consultation  with  the  attending  physician 
and  the  patient.  Coverage  includes  all  stages  of  reconstruction  of  the  breast  on  which  the  mastectomy  was  performed,  surgery  and 
reconstruction  of  the  other  breast  to  produce  a  symmetrical  appearance,  and  prostheses  and  treatment  of  physical  complications  of 
the  mastectomy,  including  lymphedemas. 

In  addition,  a  plan  or  issuer  may  not  deny  a  patient  eligibility,  or  continued  eligibility,  to  oiroll  or  to  renew  coverage  under  the 
terms  of  the  plan,  solely  for  the  purpose  of  avoiding  the  requirements  of  WHCRA.  Nor  may  a  plan  or  issuer  penalize  or  otherwise 
reduce  or  limit  the  reimbursement  of  an  attending  provide,:  or  provide  incentives  (monetary  or  otherwise)  to  an  attending  provider, 
to  induce  such  provider  to  furnish  care  to  an  individual  participant  or  beneficiary  in  a  manner  inconsistent  with  WHCRA. 

Plans  and  issuers  may  impose  deductibles  or  coinsurance  requirements  for  reconstructive  surgery,  prostheses,  and  treatment  of 
physical  complications  in  connection  with  a  mastectomy,  but  only  if  the  deductibles  and  coinsurance  are  consistent  with  those 
established  for  other  benefits  under  the  plan  or  coverage. 

State  law  protections  may  apply  to  certain  health  insurance  coverage  if  the  State  law  was  in  effect  on  October  21,  1998  (the  date  of 
enactment  of  WHCRA)  and  the  State  law  requires  at  least  the  coverage  for  reconstructive  breast  surgery  that  is  required  by 
WHCRA. 


(2)      If  the  MEWA  or  ECE  offers  or  provides  mastectomy  coverage,  are  the  disclosure  requirements  under  WHCRA 
satisfied?    


>•  D  Yes  a  No  D  N/A 


Section  713(b)  of  ERISA^stablishes  a  one-time  notice  requirement  under  which  group  health  plans,  and  their  health  insurance 
issuers,  must  furnish  a  written  description  of  the  benefits  that  WHCRA  requires.  This  notice  is  required  to  be  furnished  as  pan  of 
the  first  general  mailing  made  after  October  21,1 998  by  group  health  plans,  and  their  health  insurance  issuers,  or  in  any  yearly 
information  packet  sent  out  regarding  the  plan,  but,  in  any  event,  the  one-time  notice  is  required  to  be  furnished  not  later  than 
January  I,  1999. 

Section  713(a)  of  ERISA  establishes  a  disclosure  requirement  under  which  group  health  plans,  and  their  health  insurance  issuers, 
must  again  describe  the  benefits  required  under  WHCRA,  but  the  notice  is  to  be  provided  to  participants  upon  enrollment  in  the 
plan  and  annually  thereafter. 

The  enrollment  notice  must  describe  the  benefits  that  WHCRA  requires  the  group  health  plan,  and  its  insurance  companies  or 
HMOs,  fo  cover.  If  the  following  information  is  provided,  then  the  group  health  plan  is  in  compliance  with  this  requirement.  The 
enrollment  notice  indicates  that,  in  the  case  of  a  participant  or  beneficiary  who  is  receiving  benefits  in  connection  with  a 
mastectomy,  coverage  will  be  provided  in  a  manner  determined  in  consultation  with  the  attending  physician  and  the  patient,  for  all 
stages  of  reconstruction  of  the  breast  on  which  the  mastectomy  was  performed,  surgery  and  reconstruction  of  the  other  breast  to 
produce  a  symmetrical  appearance,  and  prostheses  and  treatment  of  physical  complications  of  the  mastectomy,  including 
lymphedema.  Additionally,  the  enrollment  notice  describes  any  deductibles  and  coinsurance  limitations  applicable  to  such 
coverage.  Under  WHCRA,  coverage  of  breast  reconstruction  benefits  may  be  subject  only  to  deductibles  and  coinsurance 
limitations  consistent  with  those  established  for  other  benefits  under  the  plan  or  coverage. 

Question  02  is  continued  on  the  next  page. 


Page  14 


P««el5 


[FR  Doc.  00-31703  Filed  12-12-00;  8:45  am) 

BILLMG  CODE  4610-29-C 


Wednesday, 
December  13,  2000 


Part  V 

Department  of 
Transportation 

Federal  Aviation  Administration 

Commercial  Routes  for  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area; 
Notice 


78072 


Federal  Register / Vol.  65,  No.  240 / Wednesday,  December  13,  2000 /Notices 


Federal  Register / Vol.  65,  No.  240 / Wednesday,  December  13,  2000 /Notices  78073 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Routes  for  the  Grand 
Canyon  National  Parl<  Special  Flight 
Rules  Area 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  commercial  routes  for  the  Grand 
Canyon  National  Park  (GCNP)  Special 
Flight  Rules  Area  (SFRA).  The 
commercial  routes  are  not  being 
published  in  today's  Federal  Register 
because  they  are  on  very  large  and  very 
detailed  charts  that  would  not  publish 
well  in  the  Federal  Register.  The 
modifications  are  related  to  safety 
concerns  identified  by  air  tour  operators 
and  evaluated  by  the  Federal  Aviation 
Administration  (FAA).  With  this  notice, 
the  FAA  invites  comments  on  the 
modifications  of  these  routes.  This 
notice  solely  proposes  administrative 
changes  in  air  tour  routes  to  improve 
safety;  it  has  no  effect  on  the  Airspace 
Modification  rule  published  in  April 
2000  nor  any  effect  on  the  Commercial 
Operations  Limitation  rule  also 
approved  in  April  2000. 
DATES:  Comments  must  be  received  on 
or  before  January  12,  2001. 
ADDRESSES:  Conunents  on  the  proposed 
conunercial  air  tour  routes  may  be 
delivered  or  mailed,  in  duplicate  to: 
Federal  Aviation  Administration, 
Attention:  Gary  Davis,  Air 
Transportation  Division,  Flight 
Standards  Service,  AFS-201,  Rm  831, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
be  examined  at  the  above  address 
between  9  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Nesbitt,  Special  Assistant  for 
National  Parks,  Flight  Standards 
Service,  800  Independence  Avenue, 
SW..  Washington,  DC  20591,  Telephone 
(202)493-4981. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  not  publishing  the  commercial  routes 
in  today's  Federal  Register  because  they 
are  on  very  large  and  very  detailed 
charts  that  would  not  publish  well  in 
the  Federal  Register.  You  may  obtain  a 
copy  of  the  commercial  routes  by 
contacting  Denise  Cashmere  at  (202) 
267-3717,  by  faxing  a  request  to  (202) 
267-5229,  or  by  sending  a  request  in 
vmting  to  the  Federal  Aviation 
Administration,  Air  Transportation 
Division,  AFS-200.  800  Independence 


Avenue.  SW.,  Washington,  DC  20591. 
You  may  comment  on  the  routes  as  you 
desire,  but  you  must  identify  that  you 
are  commenting  on  the  commercial 
routes  for  Grand  Canyon  National  Park. 
The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments  before  finalizing  the  air 
tour  routes.  The  FAA  will  consider  late- 
filed  comments  to  the  extent 
practicable. 

History 

On  April  4,  2000,  the  Federal 
Aviation  Administration  published  two 
final  rules  the  Modification  of  the 
Dimensions  of  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
and  Flight  Free  Zones  (Air  Space 
Modification),  and  the  Commercial  Air 
Tour  Limitation  in  the  Grand  Canyon 
National  Park  Special  Flight  Rules  Area 
(Commercial  Air  Tour  Limitation).  See 
65  FR  17736;  65  FR  17708;  April  4, 
2000.  The  FAA  also  simultaneously 
published  a  notice  of  availability  of 
Commercial  Routes  for  the  Grand 
Canyon  National  Park  (Routes  Notice). 
See  65  FR  17698.  April  4,  2000.  The 
Commercial  Air  Tour  Limitations  final 
rule  became  effective  on  May  4,  2000. 
the  Air  Space  Modification  final  rule 
and  the  routes  set  forth  in  the  Routes 
Notice  were  scheduled  to  become 
effective  December  1.  2000.  The 
effective  date  of  the  Air  Space 
Modification  final  rule  and  the  new 
routes  was  extended  to  provide  the  air 
tour  operators  ample  opportunity  to 
train  on  the  new  route  system  during 
the  non-tour  season.  The  Final 
Supplemental  Environmental 
Assessment  for  Special  Flight  Rules  in 
the  Vicinity  of  Grand  Canyon  National 
Park  (SEA)  was  completed  on  February 
22,  2000,  and  the  Finding  of  No 
Significant  Impact  was  issued  on 
February  25,  2000. 

On  May  8,  2000,  The  United  States 
Air  Tour  Association  (USATA)  and 
seven  air  tour  operators  (hereinafter 
collectively  referred  to  as  the  Air  tour 
Providers)  filed  a  petition  for  review  of 
the  two  final  rules  before  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  The  FAA,  The 
Department  of  Transportation,  the 
Department  of  Interior,  the  National 
Park  Service  (NPS)  and  various  federal 
officials  were  named  as  respondents  in 
this  action.  On  May  30,  2000,  the  Air 
Tour  Providers  filed  a  motion  for  stay 
pending  review  before  the  Court  of 
Appeals.  The  federal  respondents  in  this 
case  filed  a  motion  for  summary  denial 
on  grounds  that  petitioners  had  not 
exhausted  their  administrative 
remedies.  The  Court  granted  the  federal 
respondents.sunmiary  denial  on  July  19, 


2000.  The  Grand  Canyon  Trust,  the 
National  Parks  and  Conservation 
Association,  the  Sierra  Club,  the 
Wilderness  Society,  Friends  of  the 
Grand  Canyon  and  Grand  Canyon  River 
Guides,  Inc.  (hereinafter  will 
collectively  referred  to  The  Trust)  filed 
a  petition  for  review  of  the  same  rules 
on  May  22,  2000.  The  Court,  by  motion 
of  the  federal  respondents,  consolidated 
that  case  with  that  of  the  Air  Tour 
Providers.  The  Hualapai  Indian  Tribe  of 
Arizona  filed  a  motion  to  intervene  in 
the  Air  Tour  Providers  petition  for 
review  on  Jime  23,  2000.  The  Court 
granted  that  motion  on  July  19,  2000. 

On  July  31,  2000,  the  Air  Tour 
Providers  filed  a  motion  for  stay  before 
the  FAA.  Both  the  Hualapai  Indian 
Tribe  and  the  Trust  filed  oppositions  to 
the  Air  Tour  Providers'  stay  motion.  On 
October  11,  2000,  (65  FR  60352)  the 
FAA  published  a  disposition  of  the  stay 
request,  denying  the  stay.  On  October 
25.  2000,  the  Air  Tour  Providers  filed  a 
Motion  for  Stay  and  Emergency  Relief 
Pending  Review  of  an  Agency  Order 
with  the  Court  of  Appeals.  The  federal 
respondents  filed  their  Opposition  of 
Petitioner's  Motion  for  Stay  Pending 
Review  and  Notification  of 
Administrative  Stay  of  Route  and 
Airspace  Rules  on  November  2,  2000. 
The  FAA  then  issued  an  administrative 
stay  of  the  routes  and  airspace  until 
December  28,  2000  so  that  it  could 
further  investigate  some  new  safety 
allegations  raised  by  the  Air  Tour 
Providers  during  the  course  of  litigation 
(65  FR  69846  and  65  FR  69848; 
November  20,  2000). 

Discussion 

The  Air  Tour  Providers  petitioned  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  for  a  review 
of  the  FAA's  Commercial  Air  Tour 
Limitations  final  rule  and  the  Airspace 
Modification  final  rule.  During  the 
ensuing  litigation,  the  Air  Tour 
Providers  brought  forth  several  new 
safety  issues  regarding  the  east  end 
routes  in  the  Dragon  Corridor,  the  area 
north  of  the  Zuni  Point  Corridor  and 
around  the  Desert  View  Flight  Free 
Zone  that  were  Hot  clearly  articulated  in 
prior  comments  to  the  agency  during  the 
rulemaking  process.  The  FAA  has 
investigated  the  safety  issues  and  has,  in 
consultation  with  the  NPS,  developed 
suggested  map  changes  to  the  routes  to 
improve  safety  in  the  Dragon  Corridor 
and  the  area  north  of  the  Zuni  Point 
Corridor,  and  around  the  Desert  View 
Flight  Free  Zone.  These  changes  are 
reflected  in  the  map  that  is  the  subject 
of  this  Notice.  The  routes  in  the  Marble 
Canyon  area,  Sanup  region  (the  west 
end  of  GCNP),  and  the  routes  running 


east  to  west  across  the  SFRA  are  not 
reopened  under  this  Routes  Notice. 
However,  for  purposes  of  completeness, 
these  routes  are  shown  on  the  map 
together  with  the  routes  that  are  open 
for  comment  (Dragon,  Zuni  Point, 
Kaibab  Plateau  and  around  Desert  View 
Flight  Free  Zone). 

"The  Dragon  Corridor  (Green  Route  2/ 
2R)  would  be  modified  by  extending  the 
turnaround  approximately  up  to  the 
future  incentive  corridor  for  noise 
efficient  aircraft  (also  sometimes 
referred  to  as  the  Bright  Angel  Corridor). 
This  creates  a  turnaround  in  the  same 
place  as  shown  on  the  SFAR  50-2  map. 
This  change  is  necessary  for  safety 
purposes  because  it  was  brought  to  the 
FAA's  attention  that  the  turnaround  on 
the  Green  2/2R,  shown  on  the  map 
published  on  April  4,  2000.  occurs  in  an 
area  where  pilots  on  the  Green  2/2R 
would  be  blind  to  the  traffic  descending 
from  the  southern  portion  of  the 
southbound  Green  1 .  The  FAA 
originally  believed  that  this  turnaround 
was  safe  because  entering  traffic  would 
be  able  to  see  the  length  of  the  corridor 
prior  to  the  turnaround  and  would  be 
able  to  proceed  via  radio  reporting. 
However,  after  further  investigation,  the 
FAA  has  concluded  that  a  turnaround 
just  before  the  Dragon  Head  would 
create  an  unacceptable  safety  risk, 
especially  in  certain  visibility 
conditions  or  when  heavy  radio  traffic 
could  block  some  radio  transmissions. 
Thus  for  safety  reasons,  it  was 
determined  that  the  tiunaround  should 
be  returned  to  its  present  location  as 
depicted  on  the  current  SFAR  50-2 
route  map. 

The  proposed  Green  2/2R  route  is 
shown  at  7,500  feet  MSL,  which  is 
consistent  with  the  route  under  SFAR 
5-2.  The  FAA  Las  Vegas  Flight 
Standards  District  Office  (FSDO)  will 
maintain  a  procedure  in  the  "Las  Vegas 
Grand  Canyon  National  Park  Special 
Flight  Rules  Area  Procedures  Manual" 
requiring  helicopters  to  climb  to 
maintain  adequate  terrain  clearance  as 
the  Green  2  passes  over  the  Dragon's 
Head  and  to  level  off  at  8,300  feet  MSL 
in  preparation  for  the  180  degree  turn 
back  down  the  Corridor.  Helicopters 
flying  South  on  the  Green  1  coming  off 
of  the  Kaibab  Plateau  would  begin 
descending  prior  to  the  turnaround  to 
ensure  a  smooth  merging  of  the  traffic. 

The  other  alternative  considered  for 
addressing  the  safety  concerns  at  the 
Dragon's  Head  was  to  locate  the 
standard  route  tumaroimd 
approximately  a  mile  and  a  half  below 
its  current  location  to  where  the  weather 
turnaround  currenUy  is  located  on  the 
Green  2/2R,  as  shown  on  the  April  4, 
2000  map.  However,  this  alternative  was 


not  significantly  different  than  the 
current  route  structure  and  still  placed 
the  turnaround  south  of  the  Dragon's 
Head.  Thus,  the  FAA  determined  that 
this  alternative  would  not  provide 
adequate  line  of  sight  visibility  for 
oncoming  traffic  just  prior  to  the 
turnaround  and  therefore  would  fail  to 
address  the  safety  issues.  The  FAA 
invites  comments  on  this  decision. 

The  Green  1  and  Black  1  routes  north 
of  the  Zuni  Point  Corridor  would  be 
modified  to  address  concerns  that  the 
climb  between  Gunther's  Castle  and 
Pete's  Comer  does  not  ensure  adequate 
vertical  separation  between  fixed  wing 
aircraft  and  helicopters.  The  FAA  has 
separated  these  two  routes  horizontally 
and  there  would  now  be  a  slight 
divergence  between  these  two  routes 
and  then  they  would  join  up  as  they 
cross  the  plateau.  This  would  allow 
helicopters  to  climb  to  the  designated 
altitude  without  concern  that  the 
helicopters  might  pass  through  the 
airspace  occupied  by  the  fixed  wing 
before  the  fixed  wing  have  cleared  the 
altitude.  The  FAA  does  not  anticipate 
that  this  will  be  a  significant  change  in 
the  route  structure. 

Additionally,  the  Zuni  Point  Corridor 
routes  would  be  modified  by  depicting 
a  weather  route  turnaround  on  the 
Green  1  and  Black  1  for  fixed  wing  and 
helicopter  operators  after  the  operators 
cross  the  Saddle  Mountain  Ridge.  Based 
on  FAA's  investigation,  placement  of 
the  weather  route  at  this  point  would  to 
give  the  operators  a  better  opportimity 
to  assess  the  weather  conditions  over 
the  Kaibab  Plateau  and  make  a  decision 
whether  to  proceed  or  turn  around.  The 
route  could  be  used  during  any  weather 
condition  that  affected  safety  of  flight 
(turbulence,  winds,  thunderstorms, 
precipitation,  etc).  The  operator  would 
file  a  deviation  with  the  FSDO  when 
using  the  weather  route.  The  deviation 
is  for  record  keeping  purposes  only  and 
would  not  be  used  to  penalize  the 
operator  in  any  way  for  making  a  safety 
of  flight  decision. 

The  route  structure  around  the  Desert 
View  Flight  Free  Zone  would  be 
modified  by  depicting  weather  routes 
that  provide  larger,  clearer  landmark 
navigation  aids  to  use  in  visibility 
minimums.  This  address  the  concern 
that  there  are  not  adequate  navigation 
landmarks  on  the  Black  2  and  Green  3 
over  the  Painted  Desert.  The  FAA 
investigated  this  allegation  and 
determined  that  the  navigation 
landmarks  were  adequate  during  good 
visibility.  However,  during  marginal 
visibility,  the  route  landmarks  could 
possibly  be  missed,  although  the  FAA 
was  not  able  to  evaluate  these  routes  in 
limited  visibility  conditions.  To  ensure 


that  operators  are  able  to  navigate  this 
area  safely  in  visibility  minimums.  the 
FAA  has  added  weather  routes  for  both 
fixed  wing  and  helicopters.  These  routes 
would  be  closer  to  the  Little  Colorado 
River  and  its  canyons  and  thus  should 
be  easy  to  navigate  in  marginal 
conditions. 

The  placement  of  weather  routes  on 
the  map  simply  depicts  an  established 
procedure  for  the  operators  should 
weather  conditions  require.  Operators 
are  always  permitted  to  take  whatever 
route  is  necessary  for  safety  of  flight  in 
the  event  of  adverse  weather  conditions. 
The  FAA  has  projected  that  weather 
routes  will  be  used  less  than  5  percent 
of  the  time.  Thus,  the  depiction  of  the 
weather  routes  is  not  a  significant 
change  from  the  route  structure  adopted 
April  4,  2000. 

Finally,  north  of  the  Desert  View 
Flight  Free  Zone  the  FAA  would  add  an 
entrance  {2E-4)  at  8,500  feet  MSL  for 
fixed  wing  aircraft,  which  responds  to  a 
request  from  the  Navajo  Nation. 
Pursuant  to  this  request,  the  FAA 
reevaluated  its  decision  in  the  April  4, 
2000  notice  to  deny  an  entrance  at  this 
location.  The  FAA  was  initially 
concerned  that  this  entrance  would 
cause  altitude  congestion.  However, 
based  on  further  evaluation  of  traffic 
density  the  FAA  believes  that  it  can 
achieve  proper  vertical  separation  by 
modifying  the  altitude  structure.  Thus, 
the  altitude  on  the  2X-4  as  shown  on 
the  April  4,  2000  map  is  raised  to  9,000 
feet  MSL  to  allow  for  adequate  vertical 
separation  and  the  altitude  for 
helicopters  on  the  Green  3X  remains  at 
7,500  feet  MSL.  While  this  entrance  is 
not  necessary  for  safety  of  flight  and 
thus  is  different  than  the  other  changes 
noted  above,  the  FAA  has  decided  to 
include  this  change  at  this  time, 
provided  that  doing  so  does  not  hinder 
the  adoption  of  any  changes  necessary 
for  safety  of  flight.  If  this  matter 
becomes  controversial,  the  FAA  may 
decide  to  remove  this  change  fi-om  this 
map  and  handle  it  as  a  separate  matter 
at  a  later  date. 

The  FAA  has  determined  that  the 
revisions  to  the  route  map  ouUined  in 
this  Notice  are  not  significant  changes  to 
the  current  route  structure  at  GCNP.  The 
location  of  the  turnaround  in  the  Dragon 
Corridor  is  depicted  in  the  identical 
location  as  imder  SFAR  50-2.  In 
addition,  the  slight  route  deviation 
north  of  Zuni  Point  Corridor  between 
Gimther's  CasUe  and  Pete's  Comer  are 
minor  changes  that  will  make  important 
improvements  to  the  safety  of  flight.  The 
weather  routes  north  of  the  Zuni  Point 
Corridor  and  around  Desert  View  FUght 
Free  Zone  simply  depict  established 
deviations  fi-om  the  standard  route 
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structure  that  operators  currently  could 
take  if  necessary  for  safety  of  flight. 
Finally,  the  addition  of  an  entrance  for 
fixed  wing  aircraft  North  of  the  Desert 
View  Flight  Free  Zone  will  be  located  in 
the  same  area  as  the  exit  routes  shown 
on  the  April  4,  2000  map. 

The  FAA  is  completing  a  written 
reevaluation  to  determine  whether  the 
contents  of  the  previous  Supplemental 


Environmental  Assessment  remain  valid 
and  what,  if  any,  impact  these  slight 
route  changes  will  have  on  substantial 
restoration  of  natiu-al  quiet  at  GCNP. 
While  the  FAA  is  not  required  to 
publish  the  written  reevaluation,  the 
FAA  intends  to  make  it  publicly 
available  in  January  2001 .  The  revisions 
to  the  route  map  outlined  in  this  Notice 
will  address  the  safety  concerns  and 


allow  the  FAA  to  implement  these 
routes  by  spring  2001  so  they  will  be  in 
place  by  the  summer  2001  season. 

Issued  in  Washington,  DC  on  December  11, 
2000. 

L.  Nicholas  Lacey, 

Director  of  Flight  Standards  Service. 

[FR  Doc.  00-31933  Filed  12-11-00;  4:04  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  13, 
2000 

AGRICULTURE 

DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Chief  Information  Officer  et 
al.;  published  12-13-00 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 
Ball  and  roller  tiearings  and 

vessel  propellers; 

domestic  source 

restrictions;  published  12- 

13-00 
Material  management  and 

accounting  systems; 

published  12-13-00 
North  American  Industry 

Classification  System; 

published  12-13-00 
Polyacrylonitrile  Carbon 

Fiber;  published  12-13-00 
Profit  incentives  to  produce 

innovative  new 

technologies;  published 

12-13-00 
Unusually  hazardous  or 

nuclear  risks; 

indemnification  authority; 

published  12-13-00 

EDUCATION  DEPARTMENT 

Civil  Rights  Restoration  Act; 
implementation: 
Nondiscrimination  on  t>asis 

of  race,  color,  national 

origin,  sex,  disability,  and 

age;  conforming 

amendments  to 

regulations;  published  11- 

13-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution  control: 
Great  Lakes  System;  water 
quality  guidance — 
Bloaccumulatlve  chemicals 
of  concern;  mixing 
zones  prohibition; 
published  11-13-00 
LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programs  Office 
Affirmative  action  and 
nondiscrimination  obligations 
of  contractors  and 
subcontractors: 
Affirmative  action  programs; 
requirements;  published 
11-13-00 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  11-8-00 
British  Aerospace;  published 

11-8-00 
McDonnell  Douglas; 
published  11-8-00 
Airworthiness  standards: 
Aircraft  turbine  engines;  bird 
ingestion;  published  9-14- 
00 

TREASURY  DEPARTMENT 
Customs  Service 

Tariff-rate  quotas: 
Lamb  meat;  export 
certificates;  published  12- 
13-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 

collection  of  income  taxes  at 

source: 

Electronic  tip  reports; 
published  12-13-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

Artificially  dwarfed  plants  in 
growing  media  from 
China;  comments  due  by 
12-20-00;  published  12-1- 
00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Sugarcane;  comments  due 
by  12-18-00;  published 
10-18-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  12-20-00;  published 
12-5-00 
Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  12- 
19-00;  published  11-28- 
00 


West  Coast  States  and 
Western  Pacific 
fisheries — 

Westem  Pacific  pelagic; 
comments  due  by  12- 
18-00;  published  11-3- 
00 
International  fisheries 
regulations: 

Fraser  River  sockeye  and 
pink  salmon;  inseason 
orders;  comments  due  by 
12-20-00;  published  12-5- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Rubber  tire  manufacturing 
facilities;  comments  due 
by  12-18-00;  published 
10-18-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  12-18-00; 
published  10-26-00 
Texas;  comments  due  by 
12-20-00;  published  11- 
20-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Incumbent  local  exchange 
carriers;  accounting  and 
ARMIS  reporting 
requirements; 
comprehensive  review; 
biennial  regulatory  review 
(Phases  2  and  3); 
comments  due  by  12-21- 
00;  published  11-13-00 
Frequency  allocations  and 
radio  treaty  matters: 
3650-3700  MHz  band  and 
4.9  GHz  band;  transfer 
from  Federal  Government 
use;  comments  due  by 
12-18-00;  published  11- 
17-00 
Radio  stations;  table  of 
assignments: 

Alabama;  comments  due  by 
12-18-00;  published  11- 
13-00 
Arizona;  comments  due  by 
12-18-00;  published  11- 
13-00 


Colorado  and  California; 
comments  due  by  12-18- 
00;  published  11-13-00 

Georgia;  comments  due  by 
12-18-00;  published  11- 
13-00 

Tennessee;  comments  due 
by  12-18-00;  published 
11-13-00 

West  Virginia;  comments 
due  by  12-18-00; 
published  11-13-00 
Television  broadcasting: 

Children's  television 
programming  reports;  filing 
requirements  extension; 
comments  due  by  12-18- 
00;  published  11-9-00 

Commercial  television 
station  public  interest 
obligations;  standardized 
and  enhanced  disclosure; 
comments  due  by  12-18- 
00;  published  10-19-00 

Digital  television 
broadcasters;  children's 
television  obligatk)ns; 
comments  due  by  12-18- 
00;  published  11-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Child  Support  Enforcement 
Office 

Child  support  enforcement 
program: 

Indian  Tribe  and  Tribal 
organization  funding; 
comments  due  by  12-19- 
00;  published  8-21-00 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Medical  devices: 
Anesthesiology  devices — 
Apnea  monitor;  special 
controls;  comments  due 
by  12-21-00;  published 
9-22-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Clinical  social  wori<er 
services;  coverage  and 
payment;  comments  due 
by  12-18-00;  published 
10-19-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medical  facility  construction 
and  modernization: 

Uncompensated  services; 
compliance  alternatives; 
comments  due  by  12-18- 
00;  published  10-19-00 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Tribal  govemment: 


Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentation 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  12-20-00;  published 
10-30-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Recovery  plans — 
Zayante  band-winged 
grasshopper;  comments 
due  by  12-21-00; 
published  12-6-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases;  comments 
due  by  12-18-00; 
published  11-16-00 
Correction;  comments  due 
by  12-18-00;  published 
11-22-00 
MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Post  retirement  benefit 
plans  sponsored  by 
govemment  contractors; 
cost  accounting 
standard;  comments 
due  by  12-19-00; 
published  10-5-00 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Reduction  in  force — 
Retreat  rights;  comments 
due  by  12-19-00; 
published  10-20-00 


SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Consumer  reporting 
agencies  information 
disclosure; 
administrative  offset 
against  Federal 
payment;  comments 
due  by  12-22-00; 
published  10-23-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 

New  York  annual  fireworks 
displays,  NY;  safety 
zones;  comments  due  by 
12-18-00;  published  11-2- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by 
12-18-00;  published  11- 
17-00 
McDonnell  Douglas; 
comments  due  by  12-20- 
00;  published  11-20-00 
Pratt  &  Whitney;  comments 
due  by  12-18-00; 
published  11-16-00 
Airworthiness  standards: 
Special  conditions- 
Bombardier  Model  CL- 
600-2C10  series 
airplanes;  comments 
due  by  12-18-00; 
published  11-3-00 
Class  E  airspace;  comments 
due  by  12-22-00;  published 
11-22-00 
Commercial  space 
transportation: 

Launch  site  operation; 
licensing  and  safety 


requirements;  solid 
propellants  handling  and 
cooperation  with  National 
Transportation  Safety 
Board;  comments  due  by 
12-18-00;  published  10- 
19-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Safety  plan;  comments 
due  by  12-22-00; 
published  11-27-00 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals: 
Hazardous  materials 
transportation — 
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Reliant  Energy  Gas  Transmission  Co.,  78158 
San  Diego  Gas  &  Electric  Co.,  78158-78159 
Texas  Eastern  Transmission  Corp.,  78159 
Texas  Gas  Transmission  Corp.,  78159 
Transcontinental  Gas  Pipe  Line  Corp.,  78160 
Trans-Union  Interstate  Pipeline,  L.P.,  78159-78160 
Transwestem  Pipeline  Co.,  78160-78161 
Trimkline  Gas  Co.,  78161 
Venice  Gathering  System,  L.L.C.,  78161 
Williams  Gas  Pipelines  Central,  Inc.,  78161 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Monterey  County,  CA,  78255 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  78172 
Ocean  transportation  intermediary  licenses: 
YEZ  Shipping  Co.,  Ltd.,  et  al,  78172 


Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Driver  qualifications — 
Adams,  Carl  W.,  et  al.;  vision  requirement  exemptions, 
78256-78260 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  78172-78173 

Permissible  nonbanking  activities,  78173 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Cash  Niirsery  et  al.,  78173-78174 
R.S.  of  Houston  Workshop  et  al..  78174-78175 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
78183 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78183-78184 
Submission  for  OMB  review;  comment  request,  78183 

•Health  and  Human  Services  Department 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Housing  and  Urban  Development  Department 

NOTICES 

Mortgage  and  loan  insurance  program: 
Unsubsidized  multifamily  and  healthcare  mortgage  loans; 
2000-1  sale,  78181-78182 

Inspector  General  Office,  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Mediccire  and  State  health  care  programs: 
Safe  harbor  provisions  and  special  fraud  alerts;  intent  to 
develop  regulations.  78124-78125 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Meinagement  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Boundary  and  Water  Commission,  United 
States  and  Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sierra  and  Dona  Ana  Coimties,  NM  and  El  Paso  County, 
TX;  El  Paso-Las  Cruces  Regional  Sustainable  Water 
Project;  correction,, 78197 
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International  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  78145-78146 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Uranium  from — 
Various  countries,  78187-78188 

Justice  Department 

See  Justice  Programs  Office 

NOTICES 

Pollution  control;  consent  judgments: 

Abex  Aerospace  Division  et  al.,  78188 

Chemical  Leaman  Tank  Lines,  Inc.,  78188-78189 

Georgia-Pacific  Resins,  Inc.,  78189 

Jones  V.  Thome  et  al.,  78189 

Ribi  Immunochem  Research.  Inc.,  78190 
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Privacy  Act: 
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Submission  for  OMB  review;  comment  request,  78191- 
78192 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Preservation  and  conservation: 

Wilderness  management,  78357-78376 
NOTICES 
Recreation  management  restrictions,  etc.: 

Wallace  Forest  Conservation  Area,  ID;  camping, 
motorized  vehicle  use,  etc.,  78184 

Management  and  Budget  Office 

NOTICES 

Commercial  activities  performance  (Circular  A-76): 
FAIR  Act  implementation  guidance;  proposed  revision. 
78217-78219 
Federal  Activities  Inventory  Reform  Act  of  1998; 
implementation: 
Agency  Conmiercial  Activities  Inventories;  public 
availability,  78219-78221 

Mexico  and  United  States,  International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water  Commission,  United 
States  and  Mexico 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
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NOTICES 
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National  Aeronautics  and  Space  Adminlstratton 
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National  Drug  Control  Policy  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  78168 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78175-78177 
Submission  for  OMB  review;  comment  request,  78177- 
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Meetings: 
National  Institute  of  Child  Health  and  Human 

Development.  78178 
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Diseases,  78178 
National  Institute  of  General  Medical  Sciences,  78179 
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Scientific  Review  Center,  78179-78181 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
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Prohibited  species  donation  program,  78119-78121 
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PROPOSED  RULES 
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NOTICES 
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National  Park  Service 
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Environmental  statements;  availability,  etc.: 
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78186 
Reports  and  guidance  documents;  availability,  etc.: 
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schedules;  guidance,  78186-78187 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
California,  78142-78143 

Northeast  Dairy  Compact  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Out-of-Business  New  England  Dairy  Producer  Escrow 
Reimbursement  Program,  78198 
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Nuclear  Regulatory  Commission 

NOTICES 
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Reactor  Oversight  Process;  first  year  of  initial 

implementation;  comment  request,  78215-78217 
Applications,  hearings,  determinations,  etc.: 
Power  Authority  of  State  of  New  York  et  al.,  78198- 

78213 
Reed,  Gamer  W.,  78213-78215 
TXU  Utilities  Electric  Co.  et  al.;  correction,  78215 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Excepted  service,  and  career  and  career-conditional 
employment: 
Federal  Career  Intern  Program;  staffing  provisions, 
78077-78079 

Presidential  Documents 
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Special  observances: 
Human  Rights  Day,  Bill  of  Rights  Day,  and  Hiunan  Rights 
Week  (Proc.  7386),  78075-78076 
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Research  and  Special  Programs  Administration 
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Applications;  exemptions,  renewals,  etc.,  78260-78261 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Integrity  Life  Insurance  Co.  et  al.,  78221-78224 
Travelers  Insurance  Co.  et  al.,  78224-78227 
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International  Seciirities  Exchange  LLC,  78233-78234 
Pacific  Exchange,  Inc.,  78234-78235 
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Applications,  bearings,  determinations,  etc.: 

Bluestem  Capital  Partners  III.  L.P.,  78242 
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RULES 
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procedures,  78243 
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NOTICES 
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U.S. -Chile  Free  Trade  Agreement,  78253-78254 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Motor  Carrier  Safety  Administration 
See  Research  and  Special  Programs  Administration 
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Agreements  filed;  weekly  receipts,  78254-78255 
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Treasury  Department 
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Presidential  Documents 


Title  3— 

The  President 


Proclamatioii  7386  of  December  9,  2000 

Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  December  15,  1791,  the  Bill  of  Rights  was  ratified.  A  century  and 
a  half  later,  on  December  10,  1948,  the  United  Nations  General  Assembly 
adopted  the  Universal  Declaration  of  Human  Rights.  Though  separated  by 
more  than  150  years,  these  two  documents  are  not  dusty  relics  of  a  distant 
past — the  ideas  they  so  powerfully  express  continue  to  shape  the  destiny 
of  individuals  and  nations  across  the  globe. 

Because  the  rights  guaranteed  by  these  documents,  such  as  freedom  of 
conscience,  freedom  of  speech,  freedom  of  assembly,  and  freedom  from 
arbitrary  arrest,  are  such  an  inherent  part  of  America's  history  and  national 
character,  we  at  times  may  take  them  for  granted.  We  sometimes  forget 
that  people  elsewhere  in  the  world  are  suffering,  struggling,  and  even  dying 
because  these  rights  are  denied  them  by  oppressive  governments.  In  coimtries 
such  as  Afghanistan,  Burma,  and  the  Sudan,  men  and  women  are  harassed, 
arrested,  and  executed  for  worshipping  according  to  their  conscience.  In 
many  comers  of  the  world,  modem-day  slavery  still  exists,  with  criminals 
trafficking  in  women  and  children  and  profiting  from  their  servitude. 

But  there  is  hope  for  the  future.  Globalization  and  the  revolution  in  informa- 
tion technology  are  helping  to  break  down  the  former  barriers  of  geography 
and  official  censorship.  People  fighting  for  human  rights  in  disparate  places 
around  the  world  can  talk  to  one  another,  learn  from  one  another,  and 
shine  the  light  of  public  scrutiny  on  the  dark  comers  of  the  world.  Free 
nations  can  work  in  concert  to  combat  human  rights  abuses,  as  the  United 
States  did  last  spring  when  we  joined  with  the  Philippines  and  more  than 
20  other  Asian  and  Pacific  nations  to  develop  a  regional  action  plan  to 
combat  trafficking  in  persons  and  protect  trafficking  victims. 

The  Reverend  Martin  Luther  King,  Jr.,  once  said  that  the  arc  of  the  moral 
universe  is  long,  but  it  bends  toward  justice.  We  have  seen  the  truth  of 
that  statement  in  the  history  of  America,  where  each  generation  has  strived 
to  live  up  to  our  founders'  vision  of  human  dignity:  that  we  are  all  created 
equal  and  that  we  all  have  the  right  to  life,  liberty,  and  the  pursuit  of 
happiness.  But  that  statement  holds  true  for  the  world's  history  as  well; 
in  our  own  lifetime,  we  have  seen  the  fall  of  the  Berlin  Wall  and  the 
triumph  of  democracy  in  the  Cold  War.  More  people  live  in  freedom  today 
than  at  any  other  time  in  history. 

But  that  march  toward  freedom  is  not  inevitable;  it  is  advanced  by  individual 
acts  of  courage  and  will;  by  the  strong  voices  of  people  refusing  to  be 
silenced  by  thefr  oppressors;  by  the  willingness  of  free  people  and  free 
nations  to  defend  the  rights  of  men,  women,  and  children.  Heroes  like 
Lech  Walesa  in  Poland,  Vaclav  Havel  in  the  Czech  Republic,  Nelson  Mandela 
in  South  Africa,  and  Aung  San  Suu  Kyi  in  Burma  are  powerful  reminders 
of  how  precious  our  hiunan  rights  are  and  how  high  the  cost  is  to  sustain 
them.  The  Bill  of  Rights  and  the  Universal  Declaration  of  Human  Rights 
that  we  celebrate  this  week  are  not  merely  proud  words  preserved  on  paper; 
they  are  a  pledge  written  on  our  consciences  and  to  oppressed  people 
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everywhere,  so  that  they  too  will  some  day  know  the  meaning  of  dignity 
and  the  blessing  of  human  rights. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  2000, 
as  Human  Rights  Day;  December  15,  2000,  as  Bill  of  Rights  Day;  and  the 
week  beginning  December  10,  2000,  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  celebrate  these  observances  with  appro- 
priate activities,  ceremonies,  and  programs  that  demonstrate  our  national 
commitment  to  the  Bill  of  Rights,  the  Universal  Declaration  of  Human  Rights, 
and  promotion  and  protection  of  human  rights  for  all  people. 

IN  WTTNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  Ninth  day 
of  December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  AND  315 
PIN  3206-AJ28 

Excepted  Service;  Career  and  Career- 
Conditional  Employment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations  with  request 

for  comments. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  implement  the  staffing 
provisions  of  the  Federal  Career  Intern 
Program.  This  program  will  serve  to 
assist  agencies  in  recruiting  and 
attracting  exceptional  men  and  women 
who  have  a  variety  of  experience, 
academic  disciplines,  or  competencies 
necessary  for  the  effective  analysis  and 
execution  of  public  programs. 
DATES:  This  interim  rule  is  effective 
December  14,  2000.  Conmients  must  be 
received  on  or  before  January  16,  2001. 
ADDRESSES:  Send  or  deliver  written 
comments  to:  Carol  J.  Okin,  Associate 
Director  for  Employment,  Office  of 
Personnel  Management,  Room  6500, 
1900  E  Street,  NW.,  Washington,  DC 
20415-9000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzy  Barker,  smbarker^opm.gov;  Ms. 
Karen  Jacobs,  kkjacobs@opm.gov;  or  Mr. 
Mike  Mahoney,  mjinahone@opm.gov; 
on  202-606-0830  or  FAX  (202)  606- 
0390. 

SUPPLEMENTARY  INFORMATION:  On  July  6, 

2000,  President  Clinton  signed 
Executive  Order  13162  authorizing  the 
establishment  of  the  Federal  Career 
Intern  Program  to  assist  agencies  in 
recruiting  and  attracting  exceptional 
individuals  with  a  variety  of  experience, 
academic  disciplines,  or  competencies 
necessary  for  the  effective  analysis  and 
execution  of  public  programs.  Agencies 


have  the  authority  to  recruit  from  a 
variety  of  sources  to  locate  candidates 
that  would  most  likely  meet  their 
mission  and  needs.  The  executive  ordeT 
tasked  OPM  to  develop  appropriate 
procedures  for  the  recruitment, 
screening,  placement  and  continuing 
career  development  for  the  Career 
Interns.  These  procedures  must  conform 
to  the  merit  systems  principles  and 
assure  equal  employment  opportunity 
and  the  application  of  appropriate 
veterans'  preference  criteria.     . 

The  program  is  intended  to  be  used 
for  grades  GS-5,  7,  and  9  (and 
equivalent)  positions  or  other  trainee 
positions  appropriate  for  the  program. 
Agencies  must  request  OPM  approval  to 
cover  additional  grades  to  meet  imique 
or  specialized  needs.  For  those  positions 
subject  to  the  Luevano  Consent  Decree, 
agencies  will  be  required  to  use  those 
assessment  tools  permitted  under  the 
decree.  Interns  will  be  appointed  in  the 
excepted  service  (Schedule  B)  for  a 
period  not  to  exceed  2  years,  unless 
extended  up  to  1  additional  year  with 
the  approval  of  OPM.  Upon  successful 
completion  of  the  internships,  the 
interns  will  be  eligible  for 
noncompetitive  conversion  to  career  or 
career-conditional  appointments. 
Throughout  the  internship,  the 
employee  must  participate  in  a  formal 
training  program  and  job  assignments  to 
develop  competencies  appropriate  to 
the  agency's  mission  and  needs. 

If  an  agency  selects  one  of  its  internal 
career  or  career-conditional  employee 
for  the  program,  and  he/she  fails  to 
complete  the  program  for  reasons 
unrelated  to  misconduct  or  suitability, 
the  agency  shall  place  the  employee 
back  in  a  position  of  equivalent  status, 
tenure  and  pay  as  the  position  the 
employee  left.  Here  are  some  examples: 

(1 )  If  an  employee  of  the 
Environmental  Protection  Agency  (EPA) 
is  selected  for  an  internship  with  EPA 
and  the  employee  fails  to  complete  the 
internship,  EPA  will  be  responsible  for 
placing  the  employee. 

(2)  If  an  employee  of  the  Department 
of  Treasury  (Treasmy)  is  selected  for  an 
internship  with  EPA  and  the  employee 
fails  to  complete  the  internship,  EPA  is 
not  obligated  to  place  the  employee. 
Also,  Treasury  is  not  obligated  to  place 
the  employee. 

(3)  Within  Departments  that  have 
components  or  bureaus,  such  as  the 
Department  of  Justice  (Justice),  the 


Department  would  have  the  discretion 
to  decide  whether  or  not  to  treat  all  of 
its  components  as  separate  and 
independent  agencies  or  as  part  of  the 
Department.  For  example:  If  an 
employee  of  Immigration  and 
Naturalization  Service  (INS),  a  bureau 
vkithin  Justice,  is  selected  for  an 
internship  within  Justice  headquarters 
and  the  employee  fails  to  complete  the 
internship,  neither  the  headquarters 
office  nor  the  INS  is  obligated  to  place 
the  employee.  The  INS  and  the 
headquarters  office  are  treated  as 
separate  agencies. 

Waiver  of  Delay  in  EfiectiTe  Date 

Pursuant  to  5  U.S.C  553(d)(3),  1  find 
that  good  cause  exists  to  waive  the  delay 
in  effective  date  and  make  these 
regulations  effective  in  less  than  30 
days.  The  delay  in  the  effective  date  is 
being  waived  because  the  executive 
order  was  signed  on  July  6,  2000,  and 
agencies  began  developing  their  intern 
programs.  Agencies  will  be  able  to  make 
appointments  immediately  upon 
publication  of  the  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant4mpact  on  a 
substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units  and  small 
governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  certain  employees  in 
Federal  agencies. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Sub)ects  in  5  CFR  Parts  213  and 
315 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302,  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218;  Sec. 
213.101  also  issued  under  5  U.S.C.  2103;  Sec. 
213.3102  also  issued  under  5  U.S.C.  3301, 
3302-,  3307,  8337(ti)  and  8456;  E.O.  12364.  47 
FR  22931,  3  CFR  1982  Comp.,  p.  185;  38 
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U.S.C.  4301  et  seq.;  Pub.  L.  105-339,  112 
STAT.  3182-83;  and  E.O.  13162. 

2.  In  §  213.3202,  paragraph  (o)  is 
added  to  read  as  follows: 

§  21 3.3202    Entire  executive  civil  service. 

***** 

(o)  The  Federal  Career  Intern 
Program — (1)  Appointments. 
Appointments  made  under  the  Federal 
Career  Intern  Program  may  not  exceed  2 
years,  except  as  described  in  paragraph 
(o)(2)  of  this  section.  Initial 
appointments  shall  be  made  to  a 
position  at  the  grades  GS-5,  7,  or  9  (and 
equivalent)  or  other  trainee  levels 
appropriate  for  the  Program.  Agencies 
must  request  OPM  approval  to  cover 
additional  grades  to  meet  unique  or 
speciaUzed  needs.  Agencies  will  use 
part  302  of  this  chapter  when  making 
appointments  imder  this  Program. 

(2)  Extensions,  (i)  Agencies  must 
request,  in  writing,  OPM  approval  to 
extend  internships  for  up  to  1  additional 
year  beyond  the  authorized  2  years  for 
additional  training  and/or 
developmental  activities. 

(ii)  Agencies  are  delegated  the 
authority  to  extend,  without  prior  OPM 
approval,  2-year  internships  for  up  to  an 
additional  120  days  to  cover  rare  or 
unusual  circumstances,  and  where 
agencies  have  established  criteria  for 
approving  extensions. 

(3)  Qualifications.  Candidates  will  be 
evaluated  using  OPM  qualification 
requirements  or  OPM-approved,  agency- 
specific  qualification  requirements. 

(4)  Tenure  Group.  Career  interns  are 
in  the  excepted  service  Tenure  Group  II 
for  pxuposes  of  §  351.502  of  this  chapter. 
Expiration  of  the  internship  is  not 
subject  to  part  351  of  this  chapter. 

(5)  Promotions.  During  the  internship 
period,  individuals  participating  in  the 
program  may  receive  promotions  as 
determined  by  an  agency's  plan.  This 
provision  does  not  confer  entitlement  to 
promotion. 

(6)  Conversion  to  Competitive  Service. 
Except  as  provided  in  paragraph 
(o)(6)(ii)  of  this  section,  service  as  an 
intern  shall  confer  no  rights  to  further 
Federal  employment  in  either  the 
competitive  or  excepted  service  upon 
the  expiration  of  the  internship  period. 

(i)  Competitive  civil  service  status 
may  be  granted  to  career  interns  who 
successfully  complete  their  internships 
and  meet  all  qualification,  suitability, 
and  performance  requirements.  These 
noncompetitive  conversions  will  be 
effective  on  the  date  the  2-year  service 
requirement  is  met,  or  at  the  end  of  the 
extended  period. 

(ii)  An  employee  who  held  a  career  or 
career-conditional  appointment  in  an 


agency  immediately  before  entering  the 
Career  Intern  Program  in  the  same 
agency,  and  who  fails  to  complete  the 
Career  Intern  Program  for  reasons 
unrelated  to  misconduct  or  suitability, 
shall  be  placed  in  a  career  or  career- 
conditional  position  in  the  current 
agency  at  no  lower  grade  or  pay  than  the 
one  the  employee  left  to  accept  the 
position  in  the  Career  Intern  Program. 
For  purposes  of  this  paragraph,  agency 
means  an  Executive  Department, 
Government  corporation,  or 
independent  establishment  as  defined 
in  5  U.S.C.  105.  An  Executive 
Department  may  treat  each  of  its 
bureaus  or  components  (first  major 
subdivision  that  is  separately  organized 
and  clearly  distinguished  from  other 
bureaus  or  components  in  work 
function  and  operation)  as  a  separate 
agency  or  as  part  of  one  agency,  but 
must  do  so  by  agency  directive  in 
establishing  the  program. 

(iii)  Service  imder  the  Career  Intern 
Program  counts  toward  career  tenure  in 
the  competitive  service,  if  the  Career 
Intern  is  converted  to  a  career- 
conditional  appointment  imder 
§315.712  of  this  chapter. 

(7)  Terminations.  The  appointment  of 
a  career  intern  expires  at  die  end  of  the 
2-year  internship  period,  plus  any 
extensions.  The  employing  agency  may, 
with  no  break  in  service,  convert  the 
intern  to  a  career  or  career-conditional 
appointment  in  accordance  with 
§315.712  of  this  chapter.  If  an  employee 
is  not  converted  to  a  career  or  career- 
conditional  appointment,  the  career 
intern  appointment  terminates,  unless 
specifically  eligible  for  placement  imder 
paragraph  (o){6)(ii)  of  this  section. 

(8)  Career  Development.  Agencies  will 
provide  the  career  interns  with  formal 
training  and  developmental 
opportunities  to  acquire  the  appropriate 
agency-identified  competencies  needed 
for  conversion.  These  activities  may 
include,  but  are  not  limited  to,  formal 
training  classes,  rotational  or  other  job 
assignments,  attendance  at  conferences 
and  seminars,  interagency  assignments, 
or  other  activities  approved  by  the 
agency. 

(9)  Agency  Responsibilities.  Each 
agency  will  determine  the  appropriate 
use  of  the  Career  Intern  Program  relating 
to  recruitment  needs  in  specific 
occupational  series,  grades,  and 
geographical  areas,  ensuring  that 
programs  are  developed  and 
implemented  in  accordance  with  the 
merit  system  principles.  Agencies  may 
adapt  the  program  to  meet  their 
individual  requirements,  including,  but 
not  limited  to  such  aspects  as: 

(i)  Deciding  how  to  delegate  the 
authority  to  develop  Career  Intern 


Programs  [e.g.,  department-wide  versus 
bureaus  and  agency  components); 

(ii)  Defining  the  roles  and 
responsibilities  of  supervisors  and  other 
key  officials  in  career  intern  program 
administration,  such  as  human 
resources  staff,  budget  and  finance  staff, 
career  counselors,  or  mentors; 

(iii)  Designing,  implementing,  and 
documenting  formal  pTOgram(s)  for  the 
training  and  development  of  employees 
selected  under  the  provisions  of  this 
Part,  including  the  type  and  duration  of 
assignments; 

(iv)  Deciding  how  to  inform  the  career 
interns  of  what  will  be  expected  during 
the  internship,  including  developmental 
assignments  and  performance 
requirements;  and 

(v)  Planning,  coordinating, 
implementing  and  monitoring  program 
activities. 

PART  315— CAREER  AND  CAREER- 
CONDITIONAL  EMPLOYMENT 

3.  The  authority  citation  for  part  315 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  and  3302; 
E.O.  10577.  3  CFR,  1954-1958  Comp.  P.  218, 
unless  otherwise  noted;  and  E.O.  13162. 
Sees.  315.601  and  315.609  also  issued  under 
22  U.S.C.  3651  and  3652.  Sees.  315.602  and 

315.604  also  issued  under  5  U.S.C.  1104.  Sec. 
315.603  also  issued  under  5  U.S.C.  8151.  Sec. 

315.605  also  issued  under  E.O.  120034,  3 
CFR,  1978  Comp.  p.  111.  Sec.  315.606  also 
issued  under  E.O.  11219,  3  CFR,  1964-1965 
Comp.  p.  303.  Sec.  315.607  also  issued  under 
22  U.S.C.  2506.  Sec.  315.608  also  issued 
under  E.O.  12721,  3  CFR,  1990  Comp.,  p. 
293.  Sec.  315.610  also  issued  under  5  U.S.C. 
3304(d).  Sec.  315.611  also  issued  under 
Section  511,  Pub.  L.  106-117,  113  STAT. 
1575-76.  Sec.  315.710  also  issued  under  E.O. 
12596,  3  CFR,  1987,  Comp.,  p.  229.  Subpart 

I  also  issued  under  5  U.S.C.  3321,  E.O.  12107. 
3  CFR,  1978  Comp.,  p.  264. 

4.  In  §  315.201,  a  new  paragraph  (b) 
{l)(xix)  is  added  to  read  as  follows: 

Subpart  B — The  Career-Conditional 
Employment  System 

§315.201     Service  requirement  for  career 
tenure. 


(b)*   *   * 

(D*   *   * 

(xix)  The  date  of  appointment  as  a 
career  intern  under  Schedule  B, 
§  213.3202(o)  of  this  chapter,  provided 
the  employee's  appointment  is 
converted  to  career  or  career-conditional 
appointment  under  §  315.712. 

5.  A  new  section  §  315.712  is  added 
to  subpart  G  to  read  as  follows: 


Subpart  G — Conversion  to  Career  or 
Career-Conditional  Employment  From 
Ottier  Types  of  Employment 


§  31 5.71 2    Conversion  based  on  service  as 
a  Career  Intern 

(a)  Agency  authority.  An  agency  may 
convert  noncompetitively  to  career  or 
career-conditional  employment,  a  career 
intern  who: 

(1)  Has  successfully  completed  a 
Career  Intern  Program,  under 

§  213.3202(o)  of  this  chapter,  at  the  time 
of  conversion;  and 

(2)  Meets  all  citizenship,  suitability 
and  qualification  requirements. 

(b)  Tenure  on  conversion.  An 
employee  whose  appointment  is 
converted  to  career  or  career-conditional 
employment  under  paragraph  (a)  of  this 
section  becomes: 

(1)  A  career-conditional  employee 
except  as  provided  in  paragraph  {b)(2)  of 
this  section; 

(2)  A  career  employee  when  he  or  she 
has  completed  the  service  requirement 
for  career  tenure  or  is  excepted  from  it 
by  §  315.201(c). 

(c)  Acquisition  of  competitive  status. 
An  employee  whose  employment  is 
converted  to  career  or  career-conditional 
employment  under  this  section  acquires 
a  competitive  status  automatically  on 
conversion. 

[FR  Doc.  00-31887  Filed  12-13-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docket  No.  FVOO-929-5  FR] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  et  al.;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMIMARY:  This  rule  increases  the 
assessment  rate  for  the  Cranberry 
Marketing  Committee  (Committee)  for 
the  2000-2001  and  subsequent  fiscal 
periods  from  $.06  to  $.08  per  barrel  of 
cranberries  acquired  by  handlers.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
cranberries  grown  in  the  production 
area.  Authorization  to  assess  cranberry 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 


necessary  to  administer  the  program. 
The  fiscal  period  began  September  1 
and  ends  August  30.  The  assessment 
rate  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

EFFECTIVE  DATE:  December  15,  2000. 
FOR  FURTHER  INFORMATJON  CONTACT: 

Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  DC  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA.  Suite  2A04,  Unit  155,  4700  River 
Road,  Riverdale,  Maryland  20737, 
telephone:  (301)  734-5243;  Fax:  (301) 
734-5275;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  F*rograms,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
929,  as  amended  (7  CFR  part  929). 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Miimesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  cranberry  handlers  are  subject 
to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  cranberries 
beginning  September  1,  2000,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2000-2001  and  subsequent  fiscal 
periods  for  cranberries  from  $0.06  to 
$0.08  per  barrel  of  cranberries. 

The  cranberry  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  of  cranberries.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1999-2000  fiscal  period,  the 
Committee  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  unless 
modified,  suspended  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  assessment  rate  for  the  1999- 
2000  fiscal  period  was  increased  from 
$0.04  to  $0.06  cents  per  barrel  to 
generate  enough  funds  to  cover 
increased  costs  due  to  the  industry's 
oversupply  situation.  Committee 
expenses  in  1999-2000  were  initially 
estimated  at  $548,231.  but  were 
increased  to  $675,339  to  cover 
additional  meeting  and  other  expenses 
related  to  the  development  of  volume 
regulation  for  the  2000-2001  season. 

At  its  June  6,  2000,  meeting  the 
Committee  developed  its  2000-2001 
budget  and  assessment  rate.  In  July,  the 
Committee  conducted  a  mail  vote,  and 
unanimously  recommended  2000-2001 
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expenditures  of  $778,840  and  an 
assessment  rate  of  $.08  per  barrel  of 
cranberries.  The  expenditures  and 
assessment  rate  were  discussed  and 
unanimously  reaffirmed  at  the 
Conunittee's  August  28,  2000,  meeting. 
A  further  increase  in  the  assessment  rate 
for  2000-2001  was  recommended 
because  the  Committee  needs  additional 
funds  to  implement  volume  regulation 
and  further  address  the  industry's 
oversupply  situation. 

The  major  expenditiu-es 
recommended  by  the  Committee  for  the 
2000-2001  fiscal  period  include 
$223,647  for  administration  costs, 
$119,464  for  personnel,  and  $67,500  for 
Committee  meetings.  Budgeted 
expenses  for  these  items  in  the  199&- 
2000  budget  were  $130,358  for 
administration,  $119,807  for  personnel, 
and  $81,700  for  Committee  meetings. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
barrels  of  cranberries  acquired  by 
handlers.  Acquisitions  for  the  year  are 
estimated  at  6,400,000  barrels  which 
should  provide  $512,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income, 
operating  reserves,  and  funds  from  the 
Foreign  Agricultvual  Service  for  export 
marketing  programs  will  be  adequate  to 
cover  budgeted  expenses.  Any  excess 
funds  will  be  used  by  the  Committee  to 
build  up  its  operating  reserve.  Funds  in 
the  reserve,  cvurently  $45,000,  will  be 
kept  within  the  approximately  one 
year's  operational  expenses  permitted 
by  the  order  (§  929.42(a)). 

The  assessment  rate  established  in 
this  nile  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  the  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  reconunendations  for 
modification  of  the  assessment  rate.  The 
dates  emd  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  imdertaken  as  necessary.  The 
Committee's  2000-2001  budget  and 
those  for  subsequent  fiscal  periods  will 


be  reviewed  and,  as  appropriate, 
approved  by  the  Department. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  bmdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereimder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  20  handlers 
of  cranberries  who  are  subject  to 
regulation  imder  the  order  and 
approximately  1,100  producers  of 
cranberries  in  the  regulated  aiea.  Small 
agricultural  service  firms,  which 
include  handlers,  are  defined  by  the 
Small  Business  Administration  {13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  cranberry 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  assessment  rate  for  the  1999- 

2000  fiscal  period  was  increased  from 
$0.04  to  $0.06  cents  per  barrel  to 
generate  enough  funds  to  cover 
increased  costs  due  to  the  industry's 
oversupply  situation.  Committee 
expenses  in  1999-2000  were  initially 
estimated  at  $548,231,  but  had  to 
increase  to  $675,339  to  cover  additional 
meeting  and  other  expenses  related  to 
the  development  of  volume  regulation 
for  the  2000-2001  season. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2000- 

2001  and  subsequent  fiscal  periods  from 
$0.06  to  $0.08  per  barrel  of  cranberries 
acquired  by  handlers.  The  Committee 
unanimously  recommended  2000-2001 
expenses  of  $778,840.  The  major 
expenditures  reconunended  by  the 
Conunittee  include  $223,647  for 
administration  costs,  $119,464  for 
personnel,  and  $67,500  for  Committee 
meetings.  Budgeted  expenses  for  these 
items  in  1999-2000  were  $130,358, 
$119,807,  and  $81,700,  respectively. 

The  increased  assessment  rate  was 
recommended  by  the  Committee 
because  the  Department  approved  a 


volume  regulation  for  the  2000-2001 
season  to  help  stabilize  marketing 
conditions.  The  Committee  needs 
additional  funds  to  administer  the 
volume  regulation  and  further  address 
the  industry's  oversupply  situation. 

The  Committee  discussed  the 
alternative  of  continuing  the  existing 
$0.06  per  barrel  assessment  rate,  but 
concluded  that  the  Committee  could  run 
out  of  funds  with  the  implementation  of 
a  volume  regulation  program.  The 
assessment  rate  recommended  by  the 
Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
barrels  of  cranberries  acquired  by 
handlers.  Acquisitions  for  the  year  are 
estimated  at  6,400,000  barrels  which 
should  provide  $512,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income, 
operating  reserves,  and  funds  from  the 
Foreign  Agricultural  Service  for  export 
marketing  programs  will  be  adequate  to 
cover  budgeted  expenses.  Any  excess 
funds  will  be  used  by  the  Committee  to 
build  up  its  operating  reserve.  Funds  in 
the  reserve,  currently  $45,000,  will  be 
kept  within  the  approximately  one 
year's  operational  expenses  permitted 
by  the  order  (§  929.42(a)). 

This  action  increases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  imiformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  cranberry 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Board  meetings, 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  cranberry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  2,  2000  (65  FR 
65788).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  cranberry  handlers.  Finally,  the 
proposal  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 


Register.  A  15-day  comment  period 
ending  on  November  17,  2000,  was 
provided.  No  comments  were  received. 

A  small  business  gmde  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.ams.usda.gov/fv/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  are  already 
receiving  2000-2001  crop  cranberries 
from  growers  and  the  assessment  rate 
applies  to  all  cranberries  received 
during  the  2000-2001  crop  year  and 
subsequent  seasons;  (2)  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  (3)  handlers  are  aware 
of  this  rule  which  was  reconunended  at 
a  public  meeting;  and  (4)  a  15-day 
comment  period  was  provided  for  in  the 
proposed  rule  published  in  the  Federal 
Register  and  no  comments  were 
received. 

List  of  Subiects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows: 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  929.236  is  revised  to  read 
as  follows: 

§  929.236    Assessment  rate. 

On  and  after  September  1,  2000,  an 
assessment  rate  of  $0.08  per  barrel  is 
established  for  cranberries. 


Dated:  December  8,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  00-31798  Filed  12-13-00;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  984 

[Docket  No.  FVOO-984^2  FR] 

Walnuts  Grown  in  California;  Increased 
Assessment  Rate 

AiSENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Walnut  Marketing  Board  (Board)  for  the 
2000-01  and  subsequent  marketing 
years  from  $0.0118  to  $0.0134  per 
kemelweight  pound  of  assessable 
walnuts.  The  $0.0016  increase  is 
necessary  because  this  year's  estimate  of 
assessable  walnuts  is  about  13  percent 
less  than  last  year's  estimate.  The  Board 
locally  administers  the  Federal 
marketing  order  which  regulates  the 
handling  of  walnuts  grown  in  California 
(order).  Authorization  to  assess  walnut 
handlers  enables  the  Board  to  inciu 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  marketing  year  runs  from  August  1 
through  July  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 

EFFECTIVE  DATE:  December  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  or  Richard 
P.  Van  Diest,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  2202  Monterey  Stiwt, 
suite  102B,  Fresno.  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 


720-5698,  or  E-mail: 
Jay.Guerber^usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984  (7  CFR  part  984), 
both  as  amended,  regulating  the 
handling  of  walnuts  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agricultiu-e 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  luider 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
beginning  on  August  1.  2000,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  v\rill  not  jM-eempt 
any  State  or  local  laws,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Sudi 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  nde  increases  the  assessment 
rate  estabUshed  for  the  Board  for  the 
2000-01  and  subsequent  marketing 
years  from  $0.0118  to  $0.0134  per 
kemelweight  pound  of  assessable 
walnuts.  The  $0.0016  increase  is 
necessary  because  this  year's  estimate  of 
assessable  walnuts  is  about  13  percent 
less  than  last  year's  estimate.  Thus, 
sufficient  income  will  not  be  generated 
at  the  current  assessment  rate  for  the 
Board  to  meet  its  anticipated  expenses. 
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The  order  provides  authority  for  the 
Board,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  California 
walnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportiuiity  to  participate  and 
provide  input. 

For  the  1999-2000  and  subsequent 
marketing  years,  the  Board 
recommended,  and  the  Department 
approved,  an  assessment  rate  of  $0.0118 
per  kemelweight  poimd  of  assessable 
walnuts  that  would  continue  in  effect 
from  year  to  year  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  the 
Secretciry. 

The  Board  met  on  September  8,  2000, 
and  unanimously  reconunended  2000- 
01  expenditures  of  $2,937,885  and  an 
assessment  rate  of  $0.0134  per 
kemelweight  pound  of  assessable 
walnuts.  In  comparison,  last  year's 
budgeted  expenditures  were  $2,967,356. 
The  recommended  assessment  rate  is 
$0.0016  higher  than  the  $0.0118  rate 
currently  in  effect.  The  higher 
assessment  rate  is  necessary  because 
this  year's  crop  is  estimated  by  the 
Cahfornia  Agricultural  Statistics  Service 
(CASS)  to  be  245.000  tons  (220.500.000 
kemelweight  pounds  merchantable), 
which  is  about  13  percent  less  than  last 
year's  estimate.  Thus,  sufhcient  income 
would  not  be  generated  at  the  current 
rate  for  the  Board  to  meet  its  anticipated 
expenses. 

Major  expenditxu-es  recommended  by 
the  Board  for  the  2000-01  year  include 
$2,382,455  for  marketing  and 
production  research  projects,  $305,250 
for  general  expenses  such  as 
administrative  salaries  and  insiuance, 
$165,380  for  office  expenses.  $59,800 
for  a  production  research  director,  and 
$25,000  as  a  contingency.  Budgeted 
expenses  for  these  items  last  year  were 
$2,413,038  for  marketing  and 
production  research  projects,  $289,709 
for  general  expenses,  $179,809  for  office 
expenses,  $59,800  for  a  production 
research  director,  and  $25,000  as  a 
contingency,  respectively. 

The  assessment  rate  reconunended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  walnuts 


certified  as  merchantable.  Merchantable 
shipments  for  the  year  are  estimated  at 
220,500,000  kemelweight  pounds 
which  should  provide  $2,954,700  in 
assessment  income  and  allow  the  Board 
to  cover  its  expenses.  Unexpended 
funds  may  be  used  temporarily  to  defray 
expenses  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within  5 
months  after  the  end  of  the  year 
§thnsp;984.69).  The  assessment  rate 
established  in  this  rule  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
other  information  submitted  by  the 
Board  or  other  available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  the 
Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate  Board 
reconunendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  ridemaking  will  be 
undertaken  as  necessary.  The  Board's 
2000-01  budget  and  those  for 
subsequent  marketing  years  will  be 
reviewed  and.  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibiUty  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  walnuts  in  the  production 
area  and  about  48  handlers  subject  to 
regulation  under  the  order.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 


those  having  cmnual  receipts  of  less  than 
$5,000,000. 

Using  an  average  f.o.b.  price  of  $2.10 
per  kemelweight  pound  of  walnuts  for 
the  1999-2000  marketing  year,  handlers 
would  have  had  to  ship  more  than 
2,380,953  pounds  of  walnuts  to  exceed 
sales  of  $5,000,000.  Approximately  33 
percent  of  the  handlers  shipped  over . 
2,380.953  kemelweight  pounds  of 
walnuts  and  67  percent  shipped  less 
than  that  amount  during  the  1999-2000 
marketing  year.  Based  on  the  foregoing, 
it  can  be  concluded  that  the  majority  of 
California  walnut  handlers  may  be 
classified  as  small  entities,  excluding 
receipts  from  other  sources.  A  majority 
of  the  California  walnut  growers  also 
may  be  classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  2000-01 
and  subsequent  marketing  years  from 
$0.0118  to  $0.0134  per  kemelweight 
pound  of  assessable  walnuts.  The  Board 
unanimously  recommended  2000-01 
expenses  of  $2,937,885.  The 
recommended  $0.0016  increase  in  the 
assessment  rate  is  necessary  because 
this  year's  estimate  of  assessable 
walnuts  is  about  13  percent  less  than 
last  year's  estimate.  Thus,  sufficient 
income  would  not  be  generated  at  the 
current  rate  for  the  Board  to  meet  its 
anticipated  expenses. 

Major  expenditiues  reconunended  by 
the  Board  for  the  2000-01  year  include 
$2,382,455  for  marketing  and 
production  research  projects,  $305,250 
for  general  expenses  such  as 
administrative  salaries  and  insiu'ance, 
$165,380  for  office  expenses,  $59,800 
for  a  production  research  director,  and 
$25,000  as  a  contingency.  Budgeted 
expenses  for  these  items  last  year  were 
$2,413,038  for  marketing  and 
production  research  projects,  $289,709 
for  general  expenses,  $179,809  for  office 
expenses,  $59,800  for  a  production 
research  director,  and  $25,000  as  a 
contingency,  respectively. 

Prior  to  arriving  at  this  budget,  the 
Board  considered  information  from 
various  soiuces,  such  as  the  Board's 
Budget  and  Personnel  Committee, 
Research  Committee,  and  Marketing 
Development  Committee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
walnut  industry.  The  recommended 
$0.0134  per  kemelweight  pound 
assessment  rate  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  220,500,000  kemelweight  pound 
estimate  of  assessable  walnuts  for  the 
year.  This  is  approximately  $16,815 
above  the  anticipated  expenses,  which 
the  Board  determined  to  be  acceptable. 


Unexpended  ftmds  may  be  used 
temporarily  to  defray  expenses  of  the 
subsequent  marketing  year,  but  must  be 
made  available  to  the  handlers  from 
whom  collected  within  5  months  after 
the  end  of  the  year  (§  984.69). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  ciurent  marketing  year  indicates  that 
the  grower  price  for  2000-01  could 
range  between  $0.50  and  $0.70  per 
kemelweight  pound  of  assessable 
walnuts.  Therefore,  the  estimated 
assessment  revenue  for  the  2000-01 
year  as  a  percentage  of  total  grower 
revenue  could  range  between  2.0  and 
2.7  percent. 

Regarding  the  impact  of  this  action  on 
affected  entities,  this  action  will 
increase  the  assessment  rate  cmrently 
imposed  on  walnut  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  order. 

In  addition,  the  Board's  meeting  was 
widely  publicized  throughout  the 
walnut  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  in  Board  deliberations  on  all 
issues.  Like  all  Board  meetings,  the 
September  8,  2000,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
walnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  23,  2000  (65  FR 
63219).  Copies  of  the  proposed  mle 
were  also  mailed  or  sent  via  facsimile  to 
all  walnut  handlers.  The  proposal  was 
made  available  through  the  Intemet  by 
the  Office  of  the  Federal  Register.  A  30- 
day  comment  period  ending  November 
22,  2000  was  provided  for  interested 
persons  to  respond  to  the  proposal.  No 
conunents  were  received. 

Aimall  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
complicmce  guide  should  be  sent  to  Jay 


Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1)  The 
2000-01  marketing  year  began  on 
August  1,  2000,  and  the  order  reqmres 
that  the  rate  of  assessment  for  each 
marketing  year  apply  to  all 
merchantable  walnuts  handled  dioring 
the  year;  (2)  the  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  at  a  public  meeting  and 
is  similar  to  other  assessment  rate 
actions  issued  in  past  years;  and  (4)  a 
proposed  rule  on  this  action  was 
published  in  the  Federal  Register  and 
no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows: 

PART  984— WALNUTS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  984.347  is  revised  to  read 
as  follows: 

§984.347    Assessment  rate. 

On  and  after  August  1,  2000.  an 
assessment  rate  of  $0.0134  per 
kemelweight  pound  is  established  for 
Califomia  merchantable  walnuts. 

Dated:  December  8.  2000. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  00-31797  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-43-AD:  Amendment 
39-12040;  AD  2000-25-06] 

PIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turt>otan 
Engines. 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Pratt  &  Whitney 
(PW)  PW4000  tvubofan  engines  with  the 
current  design  low  pressiu^  turbine 
(LPT)  4th  stage  air  seal  installed.  This 
action  requires,  based  on  engine  model, 
replacement  of  the  current  design  seal 
with  a  new  design  seal,  or  with  a 
modified  seal.  This  amendment  is 
prompted  by  reports  of  cracks  in  LPT 
4th  stage  air  seals.  The  actions  specified 
by  this  AD  are  intended  to  reduce 
stresses  that  could  lead  to  LPT  4th  stage 
air  seal  cracking,  resulting  in  seal 
fracture,  imcontained  engine  failure, 
and  damage  to  the  airplane. 
DATES:  Effective  date  December  29, 
2000.  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  December  29,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
43-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Intemet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Intemet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  under  the 
caption  SUPPLEMENTARY  INFORMATION 
may  be  obtained  from  Pratt  &  Whitney, 
400  Main  St..  East  Hartford,  CT  06108; 
telephone:  (860)  565-6600,  fax:  (860) 
565-4503.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone:  (781)  238-7130;  fax: 
(781) 238-7199. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  received  reports  of  five  LPT  4th 
stage  air  seals  found  cracked.  An 
investigation  revealed  that  the  cracking 
is  being  caused  by  excessive  axial  loads 
on  the  air  seal.  The  thennal 
environment  and  mechanical  loads  are 
causing  the  current  design  LPT  4th  stage 
air  seals  to  grow  radially  and  axially. 

This  is  causing  insufficient  distance 
between  the  LPT  stage  3  disk  and  LPT 
stage  4  disk,  that  results  in  an  excessive 
axial  load  leading  to  air  seal  cracks.  This 
action  requires,  based  on  engine  model, 
replacement  of  the  current  design  seal 
with  a  new  design  seal,  or  with  a 
modified  seal.  This  amendment  is 
prompted  by  reports  of  cracks  in  LPT 
4th  stage  air  seals.  The  actions  specified 
by  this  AD  are  intended  to  reduce 
stresses  that  could  lead  to  LPT  4th  stage 
air  seal  cracking,  resulting  in  seal 
firacture,  uncontained  engine  failure, 
and  damage  to  the  airplane.  Pratt  & 
Whitney  has  issued  two  relevant  Alert 
Service  Bulletins,  (ASB)  No.  PW4G- 
100-A72-155,  Revision  1,  dated 
October  27,  2000,  and  ASB  No. 
PW4ENG  A72-707.  Revision  1,  dated 
October  27,  2000.  The  ASB's  introduce 
a  new  design  LPT  4th  stage  air  seal  VI 
N  51N038,  and  provide  instructions  for 
modifying  the  current  design  air  seal  P/ 
N  50N478  to  increase  service  life. 

Required  Actions 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design  that  are 
certificated  for  operation  in  the  United 
States,  this  AD  is  being  issued  to 
replace,  based  on  engine  model,  the 
current  design  seal  P/N  50N478  with  a 
new  design  seal  P/N  51N038,  or 
modification  of  the  current  design  seal. 
This  AD  is  also  being  issued  to  reduce 
stresses  that  could  lead  to  LPT  4th  stage 
air  seal  cracking,  resulting  in  seal 
fi-actiu-e,  imcontained  engine  failure, 
and  damage  to  the  airplane. 

Immediate  Adoption 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  hght  of  the  cormnents 
received.  Information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  additional 
ndemaking  action  woidd  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
D6cket  Number  2000-NE-43-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 


Regulatory  Impact 

The  regiilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  (EO)  No.  13132. 

The  FAA  has  determined  that  this 
regiUation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  EO  No.  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-06     Pratt  &  Whitney: 
Amendment  39-12040.  Docket  2000- 
NfE-43-AD. 

Applicability:  This  airworthiness  directive 
is  applicable  to  Pratt  &  Whitney  (PW) 
PW4052,  PW4056,  PW4060.  PW4060A, 
PW4062,  PW4152,  PW4156,  PW4156A. 
PW4158,  PW4164,  PW4168.  PW4168A. 
PW4460,  and  PW4462  turbofan  engines,  with 
low  pressure  turbine  (LPT)  4th  stage  air  seal, 
part  number  (P/N)  50N478  or  P/N  50N478- 
001  installed.  These  engines  are  installed  on 
but  not  limited  to  Boeing  747,  767, 
McDonnell  Douglas  MD-11,  Airbus  Industrie 
A300,  A310,  and  A330  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  reduce  stresses  that  could  lead  to 
fatigue  cracking  of  the  LPT  4th  stage  air  seal, 
resulting  in  seal  fracture,  uncontained  engine 
failure,  and  damage  to  the  airplane,  do  the 
following: 

(a)  If  the  limits  in  Table  1  of  this  AD  for 
4th  stage  air  seal  P/N  50N478  or  P/N 
50N478-001  have  been  exceeded,  replace 
with  a  serviceable  part  prior  to  further  flight. 

(b)  Replace  4th  stage  air  seal,  P/N  50N478 
or  50N478-001,  with  a  serviceable  part, 
based  on  engine  model,  prior  to  exceeding 
the  cycles-since-new  (CSN)  or  cycles-in- 


service  (CIS)  time  limits  in  Table  1  of  this 
AD. 


Table  1  .—4th  Stage  Air  Seal  Time  Limits 

4th  stage  air 

Cycles-since-new  (CSN)  on  effec- 

Limit 

Engine  model 

seal  P/N 

tive  date  ol  this  AD 

(1)    PW4052,    PW4060.    PW4060A,    PW4156,    and 

50N478   

Fewer  than  or  equal  to  8,000  CSN 

8,000  CSN. 

PW4158. 

(2)  PW4056,  PW4152.  PW4156A,  and  PW4460,  that 

50N478   

Fewer  than  or  equal  to  8.000  CSN 

8,000  CSN. 

have  incorporated  service  bulletin  (SB)  PW4ENG 

72-657,  Revision  1,  dated  July  19,  2000. 

(3)  PW4056,  PW4152,  PW4156A;  and  PW4460,  that 

50N478  

Fewer  than  or  equal  to  4,500  CSN 

4,500  CSN. 

have  not  incorporated  SB  PW4ENG  72-657,  Revi- 

sion 1,  dated  July  19,  2000. 

(4)  PW4062  and  PW4462 

50N478   

Fewer  than  or  equal  to  7,000  CSN 

7,000  CSN. 

(5\  PW4164  PW4168  and  PW4168A  

(i)50N478  or 

Fewer  than  or  equal  to  3,000  CSN 

4,500  CSN. 

50N478- 

001. 

* 

(ii)50N478  or 

More  than  3,000  CSN  but  fewer 

1,500  CIS  after  the  effective  date 

50N47&- 
001. 
(iii)  50N478 

than  or  equal  to  4,500  CSN. 

of  this  AD. 

More  than  4,500  CSN  but  fewer 

6,000  CSN. 

or 

than  6,000  SCN. 

, 

50N478- 

001. 

For  the  purposes  of  this  AD,  a  serviceable 
part  is  defined  in  Table  2  as  follows: 

Table  2.— Serviceable  Parts 


For  engine  models 

Serviceable 

P/N 

(1)  PW4052,  PW4056, 

51N038or 

PW4060,  PW4060A, 

50N478-001 

PW4062,  PW4152, 

PW4156,  PW4156A, 

PW4158,  PW4460,  and 

PW4462. 

(2)  PW4164,  PW4168,  and 

51N038 

PW4168A. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engne 
Certification  Office.  Operators  shall  sutmit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(e)  Sp^(riarflight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  and  rework 
requirements  of  this  AD  can  be 
accomplished. 

Effective  Date  of  This  AD 

(f)  This  amendment  becomes  effective 
December  29,  2000. 


Issued  in  Burlington,  Massachusetts,  on 
December  5,  2000. 
Diane  S.  Romanosky, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31537  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30220;  Amdt.  No.  2027] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Fhght  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAP's, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 


78086        Federal  Register / Vol.  65.  No.  241 /Thursday,  December  14,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  241 /Thursday,  December  14,  2000 /Rules  and  Regulations        78087 


OK  73169  (Mail  address:  P.O.  Box  25082 
Oklahoma  City,  OK  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SLAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Procedures  (TERPS).  In 
developing  these  SIAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

"The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instnunent  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer,  non-precision 
instrument  approach  procedure  titles.) 


The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currenUy  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  conunerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAP's  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  1X3  on  December  8, 
2000. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103,  40106. 
40113-40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

§§  97.23,  97.27. 97.33, 97.35    [Anoended] 

2.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 


SIAP's  effective  at  0901  UTC  on  the 
dates  specified: 

*   *   *  Effective  January  25,  2001 

Ann  Arbor,  MI,  Ann  Arbor  Muni,  VOR  or 

GPS  RWY  6.  Amdt  13A,  CANCELLED 
Ann  Arbor,  ML  Ann  Arbor  Muni,  VOR  RWY 

6,  Amdt  ISA 
Ann  Arbor,  MI,  Ann  Arbor  Muni,  VOR  or 

GPS  RWY  24,  Amdt  ISA,  CANCELLED 
Ann  Arbor,  MI,  Ann  Arbor  Muni.  VOR  RWY 

24.  Amdt  13A 
Erwin,  NC,  Erwin/Hamett  County,  NDB  or 

GPS  RWY  23.  Orig-C,  CANCELLED 
Erwin,  NC,  Erwin/Hamett  County,  NDB  RWY 

23,  Orig-C 
Pulaski,  TN,  Pulaski/ Abemathy  Field,  VOR/ 

DME  or  GPS  RWY  33,Orig-A,  CANCELLED 
Pulaski,  TN,  Pulaski/ Abemathy  Field,  VOR/ 

DME  RWY  33,  Orig-A 

[FR  Doc.  00-31930  Filed  12-13-00;  8:45  am] 

BILLING  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30219;  Amdt  No.  2026] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports,  these  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide  ' 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  edl  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Goverrunent  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  references  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 


FDC  date 


State 


09/19/00  CT 


09/19/00 
09/27/00 


CT 
CA 


09/27/00  I  CA 


City 


Windsor  Locks 

Windsor  Locks 
Lake  Tahoe  .... 


publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  emd  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timel8iness  of  change  considerations, 
this  amendment  incorporates  only 
specific  changes  contained  in  the 
content  of  the  following  FDC/P 
NOTAMs  for  each  SIAP.  The  SIAP 
information  in  some  previously 
designated  FDC/Temporary  (FDC/T) 
NOTAMs  is  of  such  duration  as  to  be 
permanent.  With  conversion  to  FDC/P 
NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  tiie  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SL\Ps 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Execution  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  8, 
2000. 
L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Aniended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *  •  Effective  Upon  Publication 


Lake  Tahoe 


Airport 


Bradley  Intl 


Bradley  intl  

South  Lake  Tahoe 

South  Lake  Tahoe 


FDC  No. 


0/1538 

0/1539 
0/1949 

0/1951 


SIAP 


VOR  OR  TACAN  RWY  33  ORIG 

ILS  RWY  33  AMDT  7 
LDA/DME-2    RWY    18   AMDT    1 

GPS  RWY  18  ORIG  .  .  . 
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FDC  date 


09/27/00 

09/27/00 

10/27/00 

10/27/00 
11/08/00 


11/17/00 
11/17/00 
11/17/00 
11/17/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 
11/21/00 

11/21/00 
11/23/00 
11/23/00 

11/23/00 
11/24/00 
11/29/00 
1 1/29/00 
11/30/00 
11/30/00 
11/30/00 

11/30/00 
11/30/00 
11/30/00 
11/30/00 
11/30/00 

11/30/00 

11/30/00 

11/30/00 
11/30/00 
11/30/00 
11/30/00  . 
11/30/00  . 

11/30/00 

11/30/00  . 
11/30/00  . 

11/30/00  . 
11/30/00  . 
11/30/00  . 
11/30/00  . 
11/30/00  . 
11/30/00  . 
12/01/00  . 
12/01/00  . 
12/01/00  . 

12/01/00  . 

12/04/00  . 


State 


12/04/00 
12/04/00 
12/04/00 
12/05/00 


CA 

CA 

MS 

TN 
OK 


MA 

MA 

NY 

NY 

FL 

FL 

FL 

FL 

LA 

TX 
AR 
LA 

OK 

ID 

CA 

MO 

NY 

LA 

LA 

LA 
MT 
MT 
NH 
NH 

NH 

NH 

NH 
NH 
NH 
TX 
TX 

TX 

TX 
TX 

WA 

WA 

WA 

WA 

WA 

Wl 

AL 

FL 

FL 

UT 

LA 


MO 
MO 
MO 
OK 


City 

Lake  Tahoe  .... 

Lake  Tahoe  .... 

Olive  Branch  ... 

Memphis 

Sand  Springs  .. 

Mansfield 

Mansfield 

White  Plains  ... 
White  Plains  ... 

Fort  Myers  

Fort  Myers  

Fort  Myers 

Fort  Myers 

Eunk:e  

El  Paso 

Sik)am  Springs 
Eunwe  

Ardniore 

Boise  

Sacramento  .... 

Mosby 

Isilp 

Baton  Rouge  .. 
Homer , 

Minden 

Poplar 

Pojjiar  , 

Manchester 

Manchester 

Manchester 

Manchester 

Manchester 

Manchester 

Manchester 

CLEBURNE  

Cleburne 

Houston  

Marshall 

Marshall 

Bellingham 

Bellingham 

Bellingham 

Bellingham 

Bellingham 

Mosinee 

Tuscakjosa  

Boca  Raton  

Boca  Raton  

Wendover 

Bunkie  

Hanrisonville 

Harrisonville 

St  Joseph  

Lawton 


Airport 

South  Lake  Tahoe  

South  Lake  Tahoe 

Olive  Branch  

Memphis  IntI 

William  R  Pogue  Muni  

Mansfiekj  Muni 

Mansfield  Muni 

Westchester  County 

Westchester  County 

Page  Field 

Page  Field  

Page  Field 

Page  Field 

Eunice  

El  Paso  IntI 

Smith  Field  

Eunk»  

Afdmore  Muni  

Boise  Air  Temiinal  (Gowen  FieW)  

Sacramento  Executive  

Clay  County  Regional  

Long  Island  MacArthur 

Baton  Rouge  Metropolitan/Ryan  Field 
Homer  Muni  

Minden-Webster , 

Poplar 

Poplar 

Manchester  .*.... 

Manchester  

Manchester  

Manchester  

Manchester 

Manchester  

Manchester  

Cleburne  Muni 

Clebume  Muni 

George  Bush  Intercontinental  Airport/ 
Houston. 

Harrison  County  

Harrison  County  

Bellingham  IntI  

Bellingham  IntI  

Bellingham  IntI  

Bellingham  IntI  

Bellingham  IntI  „ 

Central  Wisconsin  

Tuscaloosa  Muni 

Boca  Raton  

Boca  Raton  

Wendover 

Bunkie  Muni  

Lawrence  Smith  Memorial  

Lawrence  Smith  Memorial  

Rosecrans  Memorial  

Lawton-Fort  Sill  Regk>nal 


FDC  No. 


0/1952 

0/1953 

0/3365 

0/3349 
0/4457 


0/4304 
0/4305 
0/4293 
0/4294 
0/4377 
0/4379 
0/4380 
0/4381 
0/4374 

0/4373 
0/4407 
0/4405 

0/4403 
0/4424 
0/4588 
0/4590 
0/4694 
0/4602 
0/4601 

0/4600 
0/4665 
0/4666 
0/4651 
0/4652 

0/4653 

0/4654 

0/4655 
0/4656 
0/4658 
0/4733 
0/4734 

0/4619 

0/4628 
0/4629 

0/4716 
0/4717 
0/4722 
0/4725 
0/4728 
0/4721 
0/4757 
0/4773 
0/4774 

0/4804 

0/4814 


0/4826 
0/4828 
0/4831 
0/4873 


SIAP 


VOR/DME  OR  GPS-A  AMDT  3A 

LDA/DME-1    RWY   18   AMDT  7 

NDB  OR  GPS  RWY  18,  AMDT 
4A.  .  . 

ILSRWY  18R  AMDT12A.  .  . 
NDB  RWY  35,  AMDT  2A  .   .   . 
REPLACES    FDC    0/3887    PUB- 
LISHED IN  TLOO-26. 
GPS  RWY  32  ORIG-A  .  .  . 
NDB  RWY  32  AMDT  6C  .  .  . 
ILSRWY  16  AMDT22B.  .  . 
ILS  RWY  34  AMDT  3  .   .  . 
RADAR- 1,  AMDT  2  .   .   . 
ILS  RWY  5,  AMDT  6D  .  .  . 
NDB  RWY  5,  AMDT  58  .  .  . 
VOR  RWY  13,  ORIG-A  .  .  . 
NDB  OR  GPS  RWY  16  ORIG-A 

NDB  RWY  22  AMDT  28B  .  . 
VOR  OR  GPS-A  AMDT  8  .  .  . 
VOR/DME  OR  GPS-A  AMDT  2 

ILS  RWY  31  AMDT  4  .   .  . 
GPS  RWY  28L  AMDT  IB  .   .  . 
ILS  RWY  2  AMDT  22A  .   .   . 
GPS  RWY  18  ORIG-B  .  .  . 
ILS  RWY  24  AMDT  2  .   .   . 
GPS  RWY  31  ORIG-A  .  .  . 
NDB  OR  GPS  RWY  12  AMDT  1 

GPS  RWY  19  0RIG  .  .  . 
RNAV  RWY  9,  ORIG  .  .  . 
RNAV  RWY  27,  ORIG  .  .  . 
ILS  RWY  35  AMDT  20  .  .   . 
VOR/DME    OR    GPS    RWY    17 

ORIG-A  .   .   . 
NDB  OR  GPS  RWY  35  AMDT 

13A  .   .   . 
VOR/DME  RNAV  RWY  6  AMDT 

4      .   . 
VOR  RWY  35  AMDT  15A  .  .  . 
GPS  RWY  6  ORIG  .   .   . 
ILSRWY  17  AMDT  2  .   .  . 
LOC/DME  RWY  15  ORIG  .  .  . 
VOR/DME  RNAV  RWY  15  ORIG 

GPS  RWY  27  AMDT  1  .  .  . 

GPS  RWY  33  ORIG-D  .  .  . 
VOR/DME  RNAV  RWY  33  AMDT 

1C.   .   . 
MLS  RWY  34  ORIG  .  .  . 
GPS  RWY  34,  ORIG-A  .  .  . 
NDB  RWY  16,  ORIG  .   .   . 
GPS  RWY  16,  ORIG-A  .  .  . 
ILSRWY  16,  AMDT  3  .  .  . 
ILS  RWY  8,  AMDT  11B.  .  . 
ILS  RWY  4,  AMDT  14B  .  .  . 
GPS  RWY  5,  AMDT  1  .  .  . 
VOR/DME   OR   GPS-A,   ORIG-A 

VOR/DME  OR  TACAN  RWY  26, 

ORIG     .   . 
VOR/DME  OR  GPS-A,  AMDT  5 

THIS  REPLACES  FDC  0/4814 
VOR/DME  RV^  35  ORIG  .   .   . 
GPS  RWY  35  ORIG  .  .  . 
LOC  BC  RWY  17  AMDT  8B  .  .  . 
RADAR-2  AMDT  1  .  .  . 
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BILLING  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30218;  Amdt.  No.  2025] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination— 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  {AMCAFS^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regiilations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  urmecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  of  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  pubhc 
interest  and,  where  apphcable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  Eind  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedxu«s  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  8, 
2000. 
L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 
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§§97.23,  97.23,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §  97.25  LOG,  LOC/DME.  LDA. 
LDA/DME,  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §97.29  ILS,  ILS/DME, 
ISMLS.  MLS.  MLS/DME.  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  QOPTER  SIAPs. 
identified  as  follows: 

•  •  *  Effective  December  28.  2000 

Greeley.  CO.  Greeley-Weld  County,  ILS  RWY 

34,  Orig 
Holyoke,  CO,  Holyoke,  NDB  RWY  14,  Orig 
Holyoke.  CO.  Holyoke.  NDB  RWY  32,  Orig 
Wadena.  MN,  Wadena  Muni.  RNAV  RWY  34, 

Orig 

*  •  *  Effective  January  25,  200J 

Barrow,  AK,  Wiley  Post— Will  Rogers 

memorial.  ILS/DME  RWY  6,  Amdt  2B, 

CANCELLED 
Barrow,  AK,  Wiley  Post— Will  Rogers 

memorial.  ILS  RWY  6,  Orig 
Arkadelphia,  AR,  Dexter  B.  Florence 

Memorial  Field,  GPS  RWY  4,  Orig- A 
Blytheville,  AR,  Blytheville  Muni,  GPS  RWY 

36,  Orig-A 
De  Queen,  AR,  J.  Lynn  Helms  Sevier  County, 

GPS  RWY  8,  Orig-A 
Harrison,  AR,  Boone  County.  NDB  RWY  18, 

Amdt  5D 
Harrison.  AR.  Boone  County.  GPS  RWY  18. 

Orig-A 
Helena/West  Helena,  AR,  Thompson- 

Robbins,  GPS  RWY  17.  Orig-A 
Hot  Springs,  AR,  Memorial  Field,  Zaple  VOR 

RWY  5,  Amdt  4 A 
Hot  Springs,  AR,  Memorial  Field,  NDB  RWY 

5,  Amdt  7B 
Newport,  AR,  Newport  Muni.  GPS  RWY  18. 

Orig-B 
Newport,  AR,  Newport  Muni,  GPS  RWY  36, 

Orig-B 
Fairfield,  lA.  Fairfield  Muni.  RNAV  (GPS) 

RWY  18.  Orig 
Fairfield,  lA,  Fairfield  Muni,  VOR/DME 

RNAV  RWY  18,  Amdt  IC,  CANCELLED 
Oelwein,  LA,  Oelwein  Muni,  RNAV  (GPS) 

RWY  13,  Orig 
Oelwein,  lA,  Oelwein  Muni,  VOR/DME 

RNAV  OR  GPS  RWY  13,  Amdt  2 A, 

CANCELLED 
Alexandria,  LA,  Esler  Regional,  VOR  OR  GPS 

RWY  32,  Amdt  13,  CANCELLED 
De  Quincy,  LA,  De  Quincy  Industrial 

Airpark.  GPS  RWY  15,  Orig-A 
De  Quincy,  LA,  De  Quincy  Industrial 

Airpark,  GPS  RWY  33,  Orig-A 
Hammond,  LA,  Hammond  Muni,  GPS  RWY 

31,  Orig-B 

Houma,  LA,  Houma-Terreboone,  VOR/DME 

OR  GPS  RWY  30,  /Vmdt  llC 
Houma,  LA,  Houma-Terreboone,  GPS  RWY 

18,  Orig-A 
New  Iberia,  LA,  Acadiana  Regional,  NDB  OR 

GPS  RWY  34.  Amdt  8B 
Grants,  NM,  Grants-Milan  Muni,  GPS  RWY 

31,Orig-C 
Las  Vegas,  NM,  Las  Vegas.  Muni.  GPS  RWY 

32,  Orig-A 

Santa  Fe,  NM,  Santa  Fe  Muni,  NDB  RWY  2, 
Amdt  4A 


Garrison,  ND,  Garrison  Muni,  RNAV  (GPS) 

RWY  13.  Orig 
Garrison,  ND,  Garrison  Muni,  RNAV  (GPS) 

RWY  31,  Orig 
Guymon,  OK,  Guymon  Muni,  GPS  RWY  18, 

Orig,  CANCELLED 
Guymon,  OK.  Guymon  Muni,  RNAV  (GPS) 

RWY  18,  Orig 
Williamsport,  PA,  Williamsport  Regional, 

VOR/DME  RNAV-A,  Orig.  CANCELLED 
Pulaski,  TN,  Abemathy  Field,  NDB  OR  GPS 

RWY  15.  Amdt  4.  CANCELLED 
Pulaski,  TN,  Abemathy  Field,  RNAV  (GPS) 

RWY  iS,  Orig 
Pulaski,  TN,  Abemathy  Field,  RNAV  (GPS) 

RWY  33,  Orig 
Big  Spring,  TX,  Big  Spring  McMahon- 

Wrinkle.  VOR/DME  OR  GPS  RWY  17. 

Amdt7B 
Bonham,  TX,  Jones  Field,  NDB  RWY  17, 

Amdt  4 
Borger,  TX,  Hutchinson  County,  VOR  OR 

GPS  RWY  17.  Amdt  8A 
Dallas,  TX,  Redbird,  VOR/DME  OR  GPS  RWY 

17,  Orig-A 
Dumas,  TX,  Moore  County,  VOR/DME  RNAV 

RWY  19,  Amdt  3D 
Dumas,  TX,  Moore  County,  GPS  RWY  19. 

Orig-A 
Fort  Worth.  TX,  Fort  Worth  Meacham  Intl, 

NDB  OR  GPS  RWY  16L,  Amdt  5A 
Fort  Worth,  TX,  Fort  Worth  Spinks,  VOR/ 

DME  RNAV  RWY  35L,  Orig-A 
Hamilton,  TX,  Hamilton  Muni.  NDB  RWY  36, 

Orig-A 
Hamilton,  TX,  Hamilton  Muni,  GPS  RWY  36, 

Orig-A 
Marfa,  TX,  Marfa  Muni,  VOR  RWY  30.  Amdt 

5A 
Marfa,  TX,  Marfa  Muni,  GPS  RWY  30,  Orig- 

A 
Mesquite,  TX,  Mesquite  Metro,  NDB  OR  GPS 

RWY  17,  Amdt  5A 
Midland,  TX,  Midland  Airpark,  VOR/DME 

OR  GPS  RWY  25.  Amdt  3A 
New  Braunfels,  TX,  New  Braunfels  Muni, 

GPS  RWY  13,  Orig-B 
Palacios.  TX,  Palacios  Muni,  GPS  RWY  13, 

Orig-A 
Seminole,  TX,  Gaines  County,  NDB  RWY  35, 

Amdt  1 
Sinton,  TX,  San  Patricio  County,  VOR/DME 

RWY  14,  Amdt  lA 
Sinton,  TX,  San  Patricio  County,  VOR/DME 

RWY  32,  Amdt  8A 
Morgantown,  WV.  Morgantown  Muni — 

Walter  L.  Bill  Hart  Field,  RNAV  (GPS) 

RWY  18,  Amdt  1 
Madison,  Wl,  Dane  County  Regional — Tmax 

Field,  RADAR-1,  Amdt  16 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  162, 171  AND  178 
[T.D.  00-88) 
RIN  1515-AC69 

Civil  Asset  Forfeiture 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Interim  nde;  solicitation  of 
comments. 

SUMMARY:  This  document  amends  the 
Customs  Regulations,  on  an  interim 
basis,  in  order  to  implement  the 
provisions  of  the  Civil  Asset  Forfeiture 
Reform  Act  of  2000  (CAFRA),  insofar  as 
these  provisions  are  applicable  to  laws 
enforced  by  Customs.  The  CAFRA 
creates  general  rules  governing  civil 
forfeiture  proceedings.  However, 
CAFRA  specifically  exempts  fi'om 
certain  of  its  requirements  forfeitures 
that  are  made  under  a  number  of 
statutes,  among  these  being:  The  Tariff 
Act  of  1930  or  any  other  provision  of 
law  codified  in  title  19,  United  States 
Code;  the  Internal  Revenue  Code  of 
1986;  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  emd  the  Trading  with  the 
Enemy  Act.  In  addition,  the  interim  rule 
makes  minor  conforming  changes  to  the 
Customs  Regulations  in  order  to  reflect 
a  recodification  of  existing  statutory 
law. 

DATES:  Interim  rule  is  effective  August 
23,  2000,  and  applies  to  any  forfeiture 
proceeding  commenced  on  or  after 
August  23,  2000.  Comments  must  be 
received  on  or  before  February  12,  2001. 
ADDRESSES:  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin,  Penalties  Branch  (202- 
927-2344). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2  of  the  Civil  Asset  Forfeiture 
Reform  Act  of  2000  ("CAFRA").  Pub.  L. 
106-185,  114  Stat.  202,  enacted  on  April 
25,  2000,  and  codified  at  title  18,  United 
States  Code,  section  983  (18  U.S.C.  983), 
creates  general  rules  for  civil  forfeiture 
proceedings.  This  section  of  the  CAFRA, 
however,  specifically  exempts  from 
certain  of  its  requirements  forfeitiues 
undertaken  pursuant  to  the  following 
statutes:  The  Tariff  Act  of  1930  or  any 
other  provision  of  law  codified  in  title 


19,  United  States  Code;  the  Internal 
Revenue  Code  of  1986;  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
301  et  seq.y,  the  Trading  with  the  Enemy 
Act  (50  U.S.C.  App.  1  et  seq.):  and 
section  1  of  title  VI  of  the  Act  of  June 
15,  1917  (40  Stat.  233;  22  U.S.C.  401). 

ijnder  section  2  of  the^ CAFRA, 
specified  duties  and  obligations  are 
placed  upon  Government  officials  to  be 
designated  by  seizing  agencies.  To 
clarify  and  implement  the  law  in  this 
regard,  the  interim  rule  identifies  the 
particular  Customs  official  who  will 
grant  extensions  of  time  for  sending 
notices  of  seizure,  as  authorized  by  18 
U.S.C.  983(a)(1)(B),  and  it  identifies 
those  Customs  officials  who  will  rule  on 
requests  for  immediate  release  of  seized 
property,  as  authorized  by  18  U.S.C. 
983(f)(2).  The  interim  regulations  also 
provide  clear  guidance  to  Customs 
officios  in  the  processing  of  property 
seized  for  forfeiture  under  the  CAFRA. 
To  address  these  matters,  the  interim 
rule  adds  a  new  subpart  H  to  part  162 
of  the  Customs  Regulations  (19  CFR  part 
162,  subpart  H). 

Fiuthermore,  the  interim  regulations 
make  clear  that  acceptance  of  an 
administrative  forfeiture  remission  does 
not  make  the  government  liable  for  fees, 
costs  or  interest  piu-suant  to  28  U.S.C. 
2465.  In  this  respect,  a  new  §  171.24  is 
added  to  the  Customs  Regulations  (19 
CFR  171.24)  to  provide  that,  in  the  case 
of  any  seizure  for  forfeitiue  that  is 
remitted  or  mitigated  under  19  U.S.C. 
1618  or  31  U.S.C.  5321,  the  person  who 
accepts  such  a  remission  or  mitigation 
decision  will  not  be  considered  to  have 
substantially  prevailed  in  a  civil 
forfeiture  proceeding  for  purposes  of 
being  able  to  collect  any  fees,  costs  or 
interest  from  the  Government. 

With  the  exception  of  the  amendment 
providing  for  a  new  §  171.24,  seiziues 
exempt  from  the  requirements  of  section 
2  of  the  CAFRA  will  be  processed  in 
accordance  with  existing  regulations. 

Lastly,  Pub.  L.  103-272,  108  Stat.  745, 
dated  July  5,  1994,  reenacted  and 
recodified  the  provisions  of  title  49, 
United  States  Code.  To  this  end,  the 
interim  rule  removes  the  reference  to 
"49  U.S.C.  App."  appearing  in  part  171, 
subpart  F,  of  the  Customs  Regulations 
(19  CFR  part  171,  subpart  F),  and  adds 
in  its  place  a  reference  to  "49  U.S.C. 
80303",  in  accordance  with  the 
recodification  of  the  statutory  provision 
specifically  made  by  section  1(e)  of 
Public  Law  103-272. 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
that  are  timely  submitted  to  Customs. 


Customs  specifically  requests  comments 
on  the  clarity  of  this  interim  rule  and 
how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  inspection  in 
accordance  with  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4)  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  D.C. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  interim  regulations  do  not  impose 
any  additional  requirements  upon  the 
public.  Rather,  these  regulations  are 
intended  both  to  confer  certeiin 
additional  rights  on  property  owners  or 
interested  parties,  and  to  provide  clear 
guidance  to  Customs  officials  in  the 
processing  of  property  seized  for 
forfeiture  under  the  CAFRA. 
Accordingly,  it  has  been  detemained 
that  notice  and  public  comment 
procedures  are  inapplicable  and 
unnecessary  in  this  case  pursuant  to  5 
U.S.C.  553{b){B),  and  pursuant  to  5 
U.S.C.  553(d)(1)  and  (d)(3),  a  delayed 
effective  date  is  not  required.  Because 
this  document  is  not  subject  to  the 
requirements  of  5  U.S.C.  553,  as  noted, 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Nor  do  the  interim  amendments 
result  in  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  interim  rule  has 
already  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Number 
1515-0052  (Petition  for  remission  or 
mitigation  of  forfeitures  and  penalties 
inciured).  This  collection  encompasses 
a  claim  for  seized  property  in  a  non- 
judicial civil  forfeiture  proceeding.  This 
rule  does  not  present  any  material 
change  to  the  existing  approved 
information  collection.  An  agency  may 
not  conduct,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  luiless  the  collection  of 
information  displays  a  valid  control 
number  assigned  by  OMB. 

Part  178,  Customs  Regulations  (19 
CFR  part  178),  containing  the  list  of 
approved  information  collections,  is 


appropriately  revised  to  make  reference 
to  OMB  Control  Number  1515-0052. 

List  of  Subiects 

19  CFR  Part  162 

Administrative  practice  and 
procediure.  Customs  duties  and 
inspection.  Drug  traffic  control.  Imports, 
Inspection,  Law  enforcement.  Penalties, 
Prohibited  merchandise,  Reporting  and 
recordkeeping  requirements.  Seizures 
and  forfeitures. 

19  CFR  Part  171 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Law  enforcement.  Penalties. 
Seizures  and  forfeitures. 

19  CFR  Part  178 

Administrative  practice  and 
procedure.  Collections  of  information. 
Imports,  Paperwork  requirements. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Parts  162,  171  and  178,  Customs 
Regulations  (19  CFR  parts  162,  171  and 
178),  are  amended  as  set  forth  below. 

PART  162— INSPECTION,  SEARCH, 
AND  SEIZURE 

1 .  The  general  authority  citation  for 
part  162  continues  to  read  as  follows, 
and  a  specific  authority  citation  for 
§§  162.91-162.96  is  added  to  read  as 
follows: 

Authority.  5  U.S.C.  301;  19  U.S.C.  66, 
1592,  1593a,  1624. 

***** 

Sections  162.91  through  162.96  also 
issued  under  18  U.S.C.  983. 

2.  Part  162  is  amended  by  adding  a 
new  subpart  H  to  read  as  follows: 

Subpart  H— Civil  Asset  Forfeiture 
Reform  Act 

Sec. 

162.91  Exemptions. 

162.92  Notice  of  seizure. 

162.93  Failure  to  issue  notice  of  seizure. 

162.94  Filing  of  a  claim  for  seized  property. 

162.95  Release  of  seized  property. 

162.96  Remission  of  forfeitures  and 
payment  of  fees,  costs  or  interest. 

Subpart  H— Civil  Asset  Forfeiture 
Reform  Act 

§  1 62.91     Exemptions. 

The  provisions  of  this  subpart  will 
apply  to  all  seizures  of  property  for  civil 
forfeiture  made  by  Customs  officers 
except  for  those  seizures  of  property  to 
be  forfeited  under  the  following  statutes: 
The  Tariff  Act  of  1930  or  any  other 
provision  of  law  codified  in  titlelQ, 
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United  States  Code;  the  Internal 
Revenue  Code  of  1986;  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
301  et  seq.y,  the  Trading  with  the  Enemy 
Act  (50  U.S.C.  App.  1  et  seq.];  and 
section  1  of  title  VI  of  the  Act  of  Jime 
15,  1917  (40  Stat.  233;  22  U.S.C.  401). 

§  1 62.92    Notice  of  seizure. 

(a)  Generally.  Customs  will  send 
written  notice  of  seizvire  as  provided  in 
this  section  to  all  known  interested 
parties  as  soon  as  practicable.  Except  as 
provided  in  paragraphs  (b),  (c)  and  (d) 
of  this  section,  in  no  case  may  notice  be 
sent  more  than  60  calendar  days  after 
the  date  of  seizure.  Any  notice  issued 
imder  this  section  will  include  all 
information  that  is  required  by 

§  162.31(a)  and  (b)  of  this  part. 

(b)  Seizure  by  state  or  local 
authorities.  In  a  case  in  which  property 
is  seized  by  a  state  or  local  law 
enforcement  agency  and  tiimed  over  to 
Customs  for  the  piupose  of  forfeitxire 
iinder  Federal  law.  notice  will  be  sent 
not  more  than  90  calendar  days  after  the 
date  of  seizure  by  the  State  or  local  law 
enforcement  agency. 

(c)  Identity  or  interest  of  party  not 
determined.  If  the  identity  or  interest  of 
a  party  is  not  determined  until  after  the 
seiziire  or  turnover,  but  it  is  determined 
before  a  declaration  of  forfeiture,  notice 
will  be  sent  to  such  interested  party  not 
later  than  60  calendar  days  after  the 
determination  by  Customs  of  the 
identity  of  the  party  or  the  party's 
interest. 

(d)  Extensions  by  Customs.  (1)  The 
Assistant  Commissioner,  Investigations, 
or  his  designee,  may  extend  the  period 
for  sending  notice  imder  this  section  for 
a  period  not  to  exceed  30  calendar  days, 
if  it  is  determined  that  issuance  of  the 
notice  within  60  calendar  days  of 
seizure  may  have  an  adverse  result, 
including: 

(i)  Endangering  the  life  or  physical 
safety  of  an  individual; 

(ii)  Flight  from  prosecution; 

(iii)  Destruction  of  or  tampering  with 
evidence; 

(iv)  Intimidation  of  potential 
witnesses;  or 

(v)  Otherwise  seriously  jeopardizing 
an  investigation  or  undiUy  delaying  a 
trial. 

(2)  The  period  for  sending  notice  of 
seizxue  as  provided  in  paragraph  (d)(1) 
of  this  section  may  not  be  further 
extended  except  by  order  of  a  court  of 
competent  jurisdiction  as  prescribed  in 
paragraph  (e)  of  this  section. 

(e)  Extensions  by  a  court.  Upon 
motion  by  the  Government,  a  court  of 
competent  jurisdiction  may  extend  the 
period  for  sending  notice  for  a  period 
not  to  exceed  60  calendar  days.  This 


period  may  be  further  extended  by  the 
court  for  additional  60  calendar-day 
periods,  as  necessary,  if  the  court 
determines,  based  on  a  written 
certification  of  the  Assistant 
Commissioner,  Investigations,  or 
designee,  that  the  conditions  set  forth  in 
paragraph  (d)  of  this  section  are  present. 

§  162.93    Failure  to  issue  notice  of  seizure. 

If  Customs  does  not  send  notice  of  a 
seizure  of  property  in  accordance  with 
§  162.92  to  the  person  from  whom  the 
property  was  seized,  and  no  extension 
of  time  is  granted.  Customs  will  return 
the  property  to  that  person  without 
prejudice  to  the  right  of  the  Govenunent 
to  commence  a  forfeiture  proceeding  at 
a  later  time.  Customs  is  not,  however, 
required  to  return  contraband  or  other 
property  that  the  person  may  not  legally 
possess. 

§  1 62.94    Rling  of  a  claim  for  seized 
property. 

(a)  Generally.  In  lieu  of  filing  a 
petition  for  relief  in  accordance  with 
part  171  of  this  chapter,  any  person 
claiming  property  seized  by  Customs  in 
a  non-judicial  civil  forfeiture  proceeding 
may  file  a  claim  with  the  appropriate 
Fines,  Penalties,  and  Forfeit\ires  Officer. 

(b)  When  filed.  Unless  the  Fines, 
Penalties,  and  Forfeitures  Officer 
provides  additional  time  to  the  person 
filing  a  claim  for  seized  property 
piirsuant  to  paragraph  (a)  of  this  section, 
the  claim  must  be  filed  vdthin  35 
calendar  days  after  the  date  the  notice 
of  seizure  is  mailed.  If  the  notice  of 
seizure  is  not  received,  a  claim  may  be 
filed  not  later  than  30  calendar  days 
after  the  date  of  final  pubUcation  of 
notice  of  seiziu'e  and  intent  to  forfeit  the 
property. 

(c)  Form  of  claim.  The  claim  must  be 
in  writing  but  need  not  be  made  in  any 
particular  form. 

(d)  Content  of  claim.  The  claim  must: 

(1)  Identify  the  specific  property  being 
claimed; 

(2)  State  the  claimant's  interest  in  the 
property  (and  provide  customary 
documentary  evidence  of  such  interest, 
if  available)  and  state  that  the  claim  is 
not  frivolous;  and 

(3)  Be  made  under  oath,  subject  to 
penalty  of  perjury. 

(e)  Effect  of  claim.  Not  later  than  90 
calendar  days  after  a  claim  has  been 
filed,  the  Government  will  file  an 
appropriate  complaint  for  forfeiture, 
except  that  a  court  in  the  district  in 
which  the  complaint  will  be  filed  may 
extend  the  period  for  filing  a  complaint 
for  good  cause  shown  or  upon 
agreement  of  the  parties. 


§  162.95     Release  of  seized  property. 

(a)  Generally.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  claimant 
to  seized  property  imder  18  U.S.C. 
983(a)  is  entitled  to  immediate  release  of 
the  property  if: 

(1)  The  claimant  has  a  possessory 
interest  in  the  property; 

(2)  The  claimant  has  sufficient  ties  to 
the  community  to  provide  assurance 
that  the  property  will  be  available  at  the 
time  of  trial; 

(3)  The  continued  possession  of  the 
property  by  Customs  pending  the  final 
disposition  of  forfeiture  proceedings 
will  cause  substantial  hardship  to  the 
claimant,  such  as  preventing  an 
individual  from  working,  or  leaving  an 
individual  homeless;  and 

(4)  The  claimant's  likely  hardship 
from  the  continued  possession  by 
Customs  of  the  seized  property 
outweighs  the  risk  that  the  property  will 
be  destroyed,  damaged,  lost,  concealed, 
or  transferred  if  it  is  returned  to  the 
claimant  during  the  pendency  of  the 
proceedings. 

(b)  Exceptions.  Iromediate  release  of 
seized  property  under  paragraph  (a)  of 
this  section  will  not  apply  if  the  seized 
property: 

(1)  Is  contraband,  cvurency  or  other 
monetary  instrument,  or  electronic 
funds,  unless,  in  the  case  of  currency, 
other  monetary  instnunent  or  electronic 
funds,  such  property  comprises  the 
assets  of  a  legitimate  business; 

(2)  Is  to  be  used  as  evidence  of  a 
violation  of  the  law; 

(3)  By  reason  of  design  or  other 
characteristic,  is  particularly  suited  for 
use  in  illegal  activities;  or 

(4)  Is  likely  to  be  used  to  commit 
additional  criminal  acts  if  returned  to 
the  claimant. 

(c)  Request  for  release.  A  claimant 
seeking  release  of  property  under  this 
section  must  request  possession  of  the 
property  from  the  Fines,  Penalties,  and 
Forfeitures  Officer  who  issued  the 
notice  of  seizure.  The  request  need  not 
be  made  in  any  particular  form,  but 
must  be  in  writing  and  set  forth  the 
basis  on  which  the  requirements  of 
paragraph  (a)  of  this  section  have  been 
met.  The  request  may  be  filed  at  any 
time  during  which  the  property  remains 
under  seizure. 

(d)  Granting  request  for  release.  The 
Fines.  Penalties,  and  Forfeitiues  Officer 
may  release  the  property  if  it  is 
determined  to  be  appropriate  imder 
paragraphs  (a)  through  (c)  of  this 
section. 

(e)  Denial  of  or  failure  to  act  on 
request  for  release.  If  the  Fines, 
Penalties,  and  Forfeitures  Officer  denies 
the  request  for  release  or  fails  to  make 

a  decision  on  the  request  by  the  15th 


calendar  day  after  the  date  the  request 
is  received  by  Customs,  the  claimant 
may  file  a  petition  in  the  district  court 
in  which  the  complaint  has  been  filed, 
or.  if  no  complaint  has  been  filed,  in  the 
U.S.  district  court  in  which  the  seizure 
warrant  was  issued  or  in  the  U.S. 
district  court  for  the  district  in  which 
the  property  was  seized. 

§  162.96    Remission  of  forfeitures  and 
payment  of  fees,  costs  or  interest. 

When  a  person  elects  to  petition  for 
relief  before,  or  in  lieu  of,  filing  a  claim 
under  §  162.94,  any  seizure  subject  to 
forfeiture  under  this  subpart  may  be 
remitted  or  mitigated  pursuant  to  the 
provisions  of  19  U.S.C.  1618  or  31 
U.S.C.  5321(c),  as  applicable.  Any 
person  who  accepts  a  remission  or 
mitigation  decision  will  not  be 
considered  to  have  substantially 
prevailed  in  a  civil  forfeiture  proceeding 
for  purposes  of  collection  of  any  fees, 
costs  or  interest  from  the  Government. 


PART  171— FINES,  PENALTIES  AND 
FORFEITURES 

1.  The  authority  citation  for  part  171 
is  revised  to  read  as  foUows: 

Authority:  18  U.S.C.  983;  19  U.S.C.  66. 
1592,  1593a,  1618,  1624;  22  U.S.C.  401;  31 
U.S.C.  5321;  46  U.S.C.  App.  320. 

Subpart  F  also  issued  imder  19  U.S.C. 
1595a,  1605,  1614;  21  U.S.C.  881  note. 

2.  Part  171  is  amended  by  adding  a  ♦ 
new  §  171.24  to  read  as  follows: 

§  171 .24    Remission  of  forfeitures  and 
payment  of  fees,  costs  or  interest. 

Any  seizure  subject  to  forfeiture  may 
be  remitted  or  mitigated  pursuant  to  the 
provisions  of  19  U.S.C.  1618  or  31 
U.S.C.  5321,  as  applicable.  Any  person 
who  accepts  a  remission  or  mitigation 
decision  will  not  be  considered  to  have 
substantially  prevailed  in  a  civil 
forfeiture  proceeding  for  purposes  of  - 


collection  of  any  fees,  costs  or  interest 
from  the  Government. 

§171.52    [Amended] 

3.  hi  §  171.51(b)(7)  and  171.52(a),  the 
reference  to  "49  U.S.C.  App.  782"  is 
removed  and,  in  its  place,  a  reference  to 
"49  U.S.C.  80303"  is  added. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  the  following  in  appropriate 
numerical  sequence  according  to  the 
section  number  under  the  columns 
indicated: 

§  1 78.2    Listing  of  0MB  control  number*. 


19  CFR  Section 


Description 


OMB  Con- 
trol No. 


§§  162.94,  162.95(c) Petition  for  remission  or  mitigation  of  forefeitures  and  penalties  incurred 1515-0052 

§171.11  Petition  for  remission  or  mitigation  of  forfeitures  and  penalties  incunwJ 1515-0052 


Approved:  August  24,  2000. 
Raymond  W.  Kelly, 

Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  00-31882  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  STATE 
22  CFR  Part  22 

[Public  Notice  3503] 

Schedule  of  Fees  for  Consular 
Services 

AGENCY:  Department  of  State. 

ACTION:  Interim  rule;  stay  of  regulation. 

summary:  The  Department  of  State  is 
staying  the  amendment  of  the  schedule 
of  fees  for  the  affidavit  of  support 
processing  fee  published  in  the  Federal 
Register  of  September  7.  2000  (65  FR 
54148-54150). 

DATES:  Effective  December  14,  2000, 
Item  61  of  22  CFR  22.1  is  stayed  until 
January  1.2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Abeyta,  Office  of  the  Executive 
Director,  Bureau  of  Consular  Affairs, 
Department  of  State,  SA-1,  10th  Floor, 
2401  E  Street,  NW.,  Washington  DC 
20522-0111;  telex  (202)  663-2499; 
e-mail  address  abeytask@state.gov. 

SUPPLEMENTARY  INFORMATION:  On 

September  7,  2000,  (65  FR  54148- 
54150)  the  Department  published  a  rule 
adding  a  new  item.  Item  61,  to  the 
Schedule  of  Fees  for  consular  services. 
Item  61  calls  for  a  fee  of  $50.00  for 
review  of  a  newly-required  Affidavit  of 
Support,  Form  1-864,  when  submitted 
in  support  of  an  application  for 
immigration  to  the  United  States.  The 
rule  established  October  1,  2000,  as  the 
effective  date  for  collection  of  this  new 
fee.  For  technical  reasons,  the 
Department  was  unable  to  begin  this 
program  on  that  date.  This  rule  applies 
to  posts  designated  for  this  purpose  by 
the  Deputy  Assistant  Secretary  for  Visa 
Services. 

List  of  Subjects  in  22  CFR  Part  22 

Schedule  of  Fees  for  Consular 
Services. 
22  CFR  Part  22  is  amended  as  follows: 


PART  22— SCHEDULE  OF  FEES  FOR 
CONSULAR  SERVICES- 
DEPARTMENT  OF  STATE  AND 
FOREIGN  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read: 

Authority:  8  U.S.C.  1153  note,  1151,  1151 
note;  10  U.S.C.  2602(c);  22  U.S.C.  214, 
2504(a),  4201,  4206.  4215,  4219;  31  Y,/s,/c, 
9701;  E.O.  10718;  22  FR  4632.  3  CFR  1954- 
1958  Comp.,  p.  382;  E.O.  11295,  31  FR  10603. 
3  CFR  1966-1970  Comp.,  p.  570. 

§22.1     [Amended] 

2.  Stay  §  22.1,  Item  61  until  January  1, 
2001. 

Dated:  November  27.  2000. 
Bonnie  R.  Cohen, 
Under  Secretary  for  Management. 
[FR  Doc.  00-31740  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  42 
[Public  Notice  3505] 

immigrant  Visas;  Change  in  the 
Schedule  of  Fees  for  Consular  Service 

agency:  Department  of  State. 
ACTION:  Final  Rule,  with  a  request  for 
comments. 

SUMMARY:  The  Department  of  State  is 
amending  the  immigrant  visa 
regulations  to  reference  a  change  in  the 
Schedule  of  Fees  for  Consular  Services 
which  added  a  fee  under  hem  61  for 
assistance  in  the  preparation  of  a 
required  Affidavit  of  Support. 
DATES:  Effective  January  1,  2001. 
Comments  must  be  submitted  by 
February  12,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  20520-0106  or  e- 
mail  odomhe@state.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  D.C. 
20520-0106,  (202)  663-1204,  e-mail 
odonL/ie@sfate.gov,  or  fax  at  (202)  663- 
3898. 

SUPPLEMENTARY  INFORMATION:  On  March 
13,  2000,  the  Department  of  State 
published  a  Proposed  Rule  (65  FR 
13253),  establishing  a  fee  of  $50.00  for 
the  review  of,  and  assistance  rendered 
in  connection  with,  the  proper 
preparation  of  a  required  Affidavit  of 
Support.  Those  services  will  be 
rendered  in  the  United  States  at  the 
National  Visa  Center  and  through  a  call 
center  available  to  all  affiants.  That  rule 
was  made  final  on  September  7,  2000, 
(65  FR  54148-54150). 

This  rule  amends  the  immigrant  visa 
regvdation  pertaining  to  the  Affidavit  of 
Support  (22  CFR  40.41(b)),  with  respect 
to  applicants  from  certain  designated 
posts,  to  require  the  payment  of  that  fee 
prior  to  the  consular  officer's 
assessment  of  the  sufficiency  of  the 
affidavit.  The  Deputy  Assistant 
Secretary  for  Visa  Services  shall 
designate  such  posts  by  public  notice 
from  time  to  time,  until  it  becomes 
applicable  worldwide. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  final  rule,  with  a  60-day 
provision  for  post-promulgation  public 
conunents.  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 


553(b)(3)(B)  and  553(d)(3).  The  fee 
under  reference  has  been  the  subject  of 
both  a  proposed  and  a  final  rule,  which 
will  be  effective  on  the  same  date  as  this 
rule.  The  imposition  of  such  a  fee  is 
authorized  by  law. 

Regulatory  Flexibility  Act 

Pursuant  to  §  605  of  the  Regulatory 
Flexibility  Act,  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Consular  Affairs  hereby  certifies  that  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiire  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significanUy  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
ajonual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  xmder  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  under  section 
(6)(a)(3)(A). 

Executive  Order  131332 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 


warrant  the  preparation  of  a  federalism 
siunmary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  40 

Aliens,  Immigrants,  Nonimmigrants, 
Visas,  Ineligibilities 

PART  40— REGUUVTIONS 
PERTAiNING  TO  BOTH 
NONiMMiGRANTS  AND  iMMIGRANTS 
UNDER  THE  IIMMiGRATlON  AND 
NATiONALiTY  ACT,  AS  AIMENDED 

1.  The  authority  citation  for  part  40  is 
as  follows: 

Authority:  8  U.S.C.  1104 

2.  Revise  §  40.41(b)  to  read  as  follows: 

§40.41     Public  Charge 

*         *         *         *         » 

(b)  Affidavit  of  support.  Any  alien 
seeking  an  immigrant  visa  under  INA 
201(b)(2),  203(a),  or  203(b).  based  upon 
a  petition  filed  by  a  relative  of  the  alien 
(or  in  the  case  of  a  petition  filed  under 
INA  203(b)  by  an  entity  in  which  a 
relative  has  a  significant  ownership 
interest),  shall  be  required  to  present  to 
the  consvdar  officer  an  affidavit  of 
support  (AOS)  on  a  form  that  complies 
with  terms  and  conditions  established 
by  the  Attorney  General.  Petitioners  for 
applicants  at  a  post  designated  by  the 
Deputy  Assistant  Secretary  for  Visa 
Services  for  initial  review  of  and 
assistance  with  such  an  AOS  will  be 
charged  a  fee  for  such  review  and 
assistance  pursuant  to  Item  61  of  the 
Schedule  of  Fees  for  Consular  Services 
(22  CFR  22.1). 
***** 

Dated:  November  29,  2000. 

Maura  Harty, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

[FR  Doc.  00-31742  Filed  12-13-00;  8:45  am] 
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DEPARTIMENT  OF  STATE 

22  CFR  Part  42 
[Public  Notice  3504] 

Change  in  Procedures  for  Payment  of 
Certain  immigrant  Visa  Fees 

AGENCY:  Department  of  State. 

ACTION:  Interim  rule;  stay  of  regidation. 

SUMMARY:  The  Department  of  State  is 
staying  the  recent  regulation  pertaining 
to  a  change  in  procedures  for  the 


payment  of  certain  immigrant  visa  fees, 
published  in  the  Federal  Register  of 
September  8,  2000  (65  FR  54412). 
DATES:  Effective  December  14,  2000,  22 
CFR  42.71(b)  is  stayed  until  January  1, 
2001,  and  §42. 71(c)  is  added  until 
January  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  (202)  663-1204,  e-mail 
odomhe@state.gov,  or  fax  at  (202)  663- 
3898. 

SUPPLEMENTARY  INFORMATION:  On 
September  8,  2000,  (65  FR  54412-12) 
the  Department  published  a  rule  which, 
among  other  things,  changed  the 
procedure  for  and  the  timing  of  the 
payment  of  the  application  processing 
fee  by  immigrant  visa  applicants  at 
certain  consular  posts.  At  the  time  the 
rule  was  sent  to  the  Federal  Register  it 
was  intended  to  be  effective  upon 
publication.  For  technical  reasons,  it 
could  not  be  implemented  as  intended 
on  the  date  published  in  the  Federal 
Register. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigrants,  Passports  and 
visas. 

22  CFR  Part  42  is  amended  as  follows: 

PART  42— ViSAS;  DOCUMENT ATiON 
OF  iMMiGRANTS  UNDER  THE 
IMMiGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  42 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

2.  In  §42.71  stay  paragraph  (b)  imtil 
January  1,  2001,  and  add  paragraph  (c) 
until  that  date  to  read  as  follows: 

§42.71     Authority  to  issue  visas;  visa  fees. 

***** 

(c)  Immigrant  visa  fees.  Fees  are 
prescribed  by  the  Secretary  of  State  for 
the  execution  of  an  application  for,  and 
the  issuance  of,  an  immigrant  visa.  The 
application  fee  shall  be  collected  prior 
to  the  visa  interview  and  execution  of 
the  application.  The  issuance  fee  shall 
be  collected  after  completion  of  the  visa 
interview  and  prior  to  issuance  of  the 
visa.  A  fee  receipt  shall  be  issued  for 
each  fee.  A  fee  collected  for  the 
application  for  or  issuance  of  an 
immigrant  visa  is  refundable  only  if  the 
principal  officer  at  a  post  or  the  officer 
in  charge  of  a  consular  section 
determines  that  the  visa  was  issued  in 
error  or  could  not  be  used  as  a  result  of 
action  by  the  U.S.  Government  over 
which  the  alien  had  no  control  and  for 
which  the  alien  was  not  responsible. 


Dated:  November  28,  2000. 
Maura  Harty, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

[FR  Doc.  00-31741  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[T.D.  ATF-433;  Ref.  Notice  No.  883] 

RIN  1512-AC03 

Addition  of  a  New  Grape  Variety  Name 
for  American  Wines  (99R-142P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is  adding 
a  new  name,  "Domfelder",  to  the  list  of 
prime  grape  variety  names  for  use  in 
designating  American  wines.  Domfelder 
is  a  red  variety,  developed  in  Germany 
in  1955,  currentiy  grown  commercially 
in  the  United  States. 

EFFECTIVE  DATE:  Effective  February  12, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  111  W.  Huron 
Sti-eet,  Room  219,  Buffalo.  NY  14202- 
2301,(716)551-4048. 

SUPPLEMENTARY  INFORMATION: 


How  May  New  Varieties  Be  Added  to  the 
List  of  Prime  Grape  Names? 

Under  §  4.93  any  interested  person 
may  petition  ATF  to  include  additional 
grape  varieties  in  the  list  of  prime  grape 
names.  Information  with  a  petition 
should  provide  evidence  of  the 
following: 

•  Acceptance  of  the  new  grape 
variety; 

•  The  validity  of  the  name  for 
identifying  the  grape  variety; 

•  Information  that  the  variety  is  used 
or  will  be  used  in  winemaking;  and 

•  Information  that  the  variety  is 
grown  and  used  in  the  United  States. 

For  the  approval  of  names  of  new 
grape  varieties,  the  petition  may 
include: 

•  A  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  journal  of  horticidture  or  a 
published  report  by  a  professional, 
scientific  or  winegrowers'  organization: 

•  A  reference  to  a  plant  patent,  if 
patented;  and 

•  Information  about  the  commercial 
potential  of  the  variety  such  as  the 
acreage  planted  or  market  studies. 

Section  4.93  also  places  certain 
restrictions  on  grape  names  that  will  be 
approved.  A  name  will  not  be  approved: 

•  If  it  has  previously  been  used  for  a 
different  grape  variety; 

•  If  it  contains  a  term  or  name  found 
to  be  misleading  under  §  4.39;  or 

•  If  a  name  of  a  new  grape  variety 
contains  the  term  "Riesling." 

The  Director  reserves  the  authority  to 
disapprove  the  name  of  a  grape  variety 
developed  in  the  United  States  if  the 
name  contains  words  of  geographical 
significance,  place  names,  or  foreign 
words  that  are  misleading  under  §4.39. 


1.  Background  on  Grape  Variety  Names     2.  Domfelder  Rulemaking 


Under  27  CFR  4.23(b),  a  wine  botUer 
may  use  a  grape  variety  name  as  the 
designation  of  a  wine  if  not  less  than  75 
percent  of  the  wine  (51  percent  in  some 
circumstances)  is  derived  from  that 
grape  variety.  The  wine  must  also  be 
labeled  with  an  appellation  of  origin. 
Under  §  4.23(d),  a  bottler  may  use  two 
or  more  grape  variety  names  as  the 
designation  of  a  wine  if  all  varieties  are 
listed  on  the  brand  label  and  the 
percentage  of  the  wine  derived  from 
each  grape  variety  is  shown  on  the  label. 

Treasury  Decision  ATF-370  (61  FR 
522),  January  8,  1996,  adopted  a  Ust  of 
grape  variety  names  that  ATF  has 
determined  to  be  appropriate  for  use  in 
designating  American  vdnes.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  §  4.91,  while  additional 
alternative  grape  names  temporarily 
authorized  for  use  are  listed  at  §  4.92. 


Petition 

ATF  received  a  petition  proposing  to 
add  the  name  "Domfelder"  to  the  list  of 
prime  grape  variety  names  approved  for 
the  designation  of  American  wines.  Mr. 
John  Weygandt  and  Ms.  Alice  Weygandt 
of  Stargazers  Vineyard  in  Coatesville, 
Pennsylvania,  submitted  the  petition. 

According  to  information  submitted 
by  the  petitioners,  Domfelder  is  a  red 
variety,  developed  in  Germany  in  1955. 
It  is  a  crossing  of  Helfenstein  (a  crossing 
of  Friihburgunder  and  TroUinger)  and 
Heroldrebe  (a  crossing  of  Portugieser 
and  Limberger).  According  to  Jancis 
Robinson's  Vines,  Grapes  and  Wines 
(First  American  Edition  1986),  . 
Domfelder  is  *   *   *  perhaps  Germany's 
most  promising  'new'  red  crossing."  The 
name  "Domfelder"  is  derived  from 
Imanuel  Dorafeld,  founding  father  of  the 
Wiirttemberg  viticultural  school  during 
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the  mid- 19th  century.  '.^Domfelder"  was 
approved  as  a  varietal  name  under 
German  wine  regulations  in  1980. 

In  the  United  States,  the  breeders 
have  obtained  plant  variety  protection 
through  the  Plant  Variety  Protection 
Act.  7  U.S.C.  Chapter  57,  until  2009. 
The  petitioners  planted  600  vines  of  this 
variety  in  1997,  which  will  bear  a 
commercial  crop  in  2000.  In  addition, 
three  other  growers  in  the  states  of 
Virginia.  Pennsylvania,  and  Michigan 
have  planted  this  variety.  Domfelder 
plants  have  been  offered  for  sale  by 
American  Nursery,  located  in  California 
and  Virginia,  since  1996. 

Notice  No.  883 

]n  Notice  883,  published  March  9, 
2000.  ATF  proposed  to  add  the  name 
"Domfelder"  to  the  list  of  approved 
prime  names  in  §4.91.  No  comments 
were  received.  Because  sufficient 
evidence  was  provided  to  satisfy  the 
requirements  under  §4.93,  ATF  is 
amending  §4.91  to  include 
"Domfelder"  in  the  list  of  approved 
prime  names  for  grape  varieties. 

3.  Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320.  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

It  is  hereBy  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  permit  the  use  of  the 
grape  varietal  name  Domfelder.  No 
negative  impact  on  small  entities  is 
expected.  No  new  requirements  are 
proposed.  Accordingly,  a  regulatory 
flexibihty  analysis  is  not  required. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

4.  Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry.  Regulations  Division. 
Biueau  of  Alcohol,  Tobacco,  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  4 

Advertising,  Consumer  Protection, 
Customs  duties  and  inspections. 


Imports,  Labeling,  Packaging  and 
containers,  and  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.91  is  amended  by 
adding  the  name  "Domfelder,"  in 
alphabetical  order,  to  the  list  of  prime 
grape  names,  to  read  as  follows: 

§4.91     List  of  approved  prime  names. 


Domfelder 

***** 

Bradley  A.  Buckles, 

Director. 

Approved:  August  11,  2000. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff  and  Trade  Enforcement). 
(FR  Doc.  00-31486  Filed  12-13-00;  8:45  am] 

BIIXING  CODE  M10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

rr.D.  ATF-434;  Re:  Notice  No.  874] 

RIN  1512-AA07 

Appiegate  Valley  Vitlcultural  Area 
[99R-112P] 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasiuy. 

ACTION:  Final  rule,  Treasiuy  decision. 


SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
establishing  a  viticultiual  area  located 
within  the  State  of  Oregon,  to  be  known 
as  "Applegate  Valley."  The  petition  for 
this  viticultiu-al  area  was  filed  by  Mr. 
Barnard  E.  Smith,  President,  The 
Academy  of  Wine  of  Oregon  Inc.  ATF 
believes  that  the  establishment  of 
viUciJtural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  used  to  make  the  wine  were 
grown  and  enables  consiuners  to  better 
identify  the  wines  they  piuchase. 
EFTECnVE  DATE:  Febmary  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
DeVanney.  Regulations  Division,  (202- 


927-8210),  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  650  Massachusetts 
Avenue.  NW..  Washington,  DC  20226. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23.  1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas  (AVAs).  The 
regulations  also  allow  the  name  of  an 
approved  viticultiual  area  to  be  used  as 
an  appellation  of  origin  in  the  labeling 
and  advertising  of  wine. 

On  October  2.  1979.  ATF  pubUshed 
Treasury  Decision  ATF-60  (44  FR 
56692).  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  AVAs.  Section  4.25a(e)(l), 
title  27,  CFR.  defines  an  AVA  as  a 
delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  AVA.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultiu-al  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  Mr. 
Barnard  E.  Smith,  President,  The 
Academy  of  Wine  of  Oregon  Inc. , 
proposing  to  establish  a  viticultural  area 
within  the  State  of  Oregon,  to  be  known 
as  "Applegate  Valley."  The  viticultural 
area  is  located  entirely  within  the  Rogue 
Valley  AVA.  The  viticultural  area  is  in 
Josephine  and  Jackson  Counties.  Mr. 
Smith  beheves  that  Applegate  Valley  is 
a  vddely  knovra  name  for  the  petitioned 
area,  that  the  area  is  well  defined,  and 


that  the  area  is  distinguished  from  other 
areas  by  its  soil  and  climate. 

The  Applegate  Valley  has  been  a 
grape-growing  region  since  1870  when 
A.  H.  Carson  began  planting  30  acres  of 
grapes  along  North  Applegate  Road. 
There  are  now  23  vineyards  in  the 
valley.  In  the  original  petition,  Mr. 
Smith  noted  there  were  six  bonded 
wineries  and  235  acres  of  grapes  in  the 
proposed  area.  Since  the  publication  of 
the  notice,  the  petitioner  amended  his 
statement  regarding  the  number  of 
bonded  wineries:  there  are  four  bonded 
wineries  in  the  Applegate  Valley.  One 
commentor  provided  an  acreage  update 
by  stating  that  there  are  now  over  340 
acres  that  have  been  planted  to  grapes 
within  the  Applegate  Valley. 

Notice  of  Proposed  Rulemaking 

In  response  to  this  petition,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  874,  in  the 
Federal  Register  on  May  6,  1999  [64  FR 
24308],  proposing  the  establishment  of 
the  Applegate  Valley  viticultiual  area. 
The  notice  requested  comments  from 
interested  persons  by  July  6,  1999. 

Name  Evidence 

ATF  found  that  usage  of  the  name 
Applegate  Valley  is  well  established. 
There  are  many  businesses, 
organizations  and  at  least  oUe 
community  event  (the  Applegate  Valley 
Harvest  Festival),  that  employ  the  use  of 
this  name.  The  Applegate  River  was 
named  for  one  or  more  of  the  Applegate 
brothers  who  explored  the  area  in  1846. 
The  U.S.G.S.  map  used  to  show  the 
boundaries  of  the  area  (Medford, 
Oregon;  Califomia  1955.  Revised  1976, 
(NK  10-5),  scale  1:250,000)  uses  the 
name  Applegate  River  and  shows  the 
town  of  Applegate  within  the  Applegate 
Valley  viticultural  area.  The  following 
are  evidence  of  Applegate  Valley's  name 
recognition. 

•  "The  Wine  Appellations  of  Oregon" 
map  published  by  the  Oregon  Wine 
Marketing  Coalition  shows  the 
Applegate  Valley  and  mentions  it  in  its 
notes. 

•  The  Oxford  Companion  to  Wine 
(first  edition)  mentions  the  Applegate 
Valley  on  page  693. 

•  The  Oregon  Winegrape  Growers' 
Guide  devotes  several  paragraphs  to  a 
discussion  of  the  Applegate  Valley  as 
one  of  Oregon's  grape-growing  areas. 

•  Treasury  Decision  ATF-310  (The 
Rogue  Valley  Viticultural  Area)  refers  to 
the  Applegate  Valley  within  the  Rogue 
Valley  viticultural  area. 


Geographical  Features 

Evidence  of  Boundaries  and 
Topography 

The  boundaries  of  the  viticultural  area 
are  within  Jackson  and  Josephine 
Counties  in  the  State  of  Oregon.  The 
area  is  entirely  within  the  Rogue  Valley 
viticultural  area.  The  Rogue  Valley 
viticultural  area  has  three  distinct 
subregions:  Applegate  Valley  and  two 
other  valleys  that  have  not  been 
designated  as  AVAs.  Illinois  Valley  and 
Bear  Creek  Valley.  The  Illinois  Valley 
lies  to  the  west  of  the  Applegate  Valley 
and  Bear  Creek  Valley  lies  dfrectly  to 
the  east  of  the  AVA. 

The  Applegate  Valley  is 
approximately  50  miles  long,  running 
from  its  southeast  origins  near  the 
Califomia  border,  in  a  generally 
northwest  direction,  to  where  it  joins 
the  Rogue  River,  just  west  of  Grants 
Pass. 

Applegate  Valley  is  surrounded  by  the 
Siskiyou  Mountains.  The  Siskiyou 
Mountains  are  believed  to  have  been 
created  in  the  Jurassic  period  by  up- 
thrusts  of  the  ocean  floor  as  a  plate 
forced  its  way  under  the  continental 
shelf.  To  Applegate  Valley's  east  and 
south  is  the  Rogue  River  National 
Forest.  To  its  west  is  the  Siskiyou 
National  Forest.  Both  of  the  National 
Forests'  boundaries  have  been  identified 
by  the  U.S.  Forest  Service  and  were 
used  to  identify  the  boundaries  of  the 
Applegate  Valley  AVA  where 
appropriate.  A  portion  of  the  western 
boundaries,  and  most  of  the  northern 
boundaries,  are  established  by  straight- 
line  segments  drawn  between 
prominent  physical  features  of  the 
terrain,  mostly  mountaintops.  The 
boundaries  of  the  Applegate  Valley 
AVA  are  more  particularly  discussed  in 
§  9.165(c)  of  the  regulations,  as 
identified  at  the  end  of  this  Treasury 
Decision. 

Soil 

The  petitioner  submitted  a  soil 
analysis  listing  the  principal  soil  series 
from  Applegate  Valley.  Bear  Creek 
Valley  and  Illinois  Valley  vineyards.  As 
indicated  earlier,  these  three  subregions 
are  located  in  the  Rogue  Valley 
viticultural  area.  The  principal  soil 
series  from  vineyards  located  in  each  of 
these  subregions  are:  (1)  Applegate 
Valley:  Central  Point,  Cove,  Kerby, 
Manita,  Ruch  and  Shefflein;  (2)  Bear 
Creek  Valley:  Agate-Winlow  Complex, 
Brockman,  Carney,  Central  Point. 
Coleman.  Darrow,  Evans.  Holland, 
Medford,  Provig-Agate  Complex,  Ruch, 
Selmac,  Shefflein,  Vannoy  and  Wapato: 
(3)  Illinois  Valley:  Brockman.  Corautt- 
Dubakella  Complex,  Foehlin,  Kerby, 


Pollard  and  Takilma.  Based  on  this  soil 
analysis,  the  Applegate  Valley  and  Bear 
Creek  Valley  vineyards  have  three 
principal  soil  series  in  common:  Central 
Point,  Ruch  and  Shefflein.  It  is  also 
apparent  that  Illinois  Valley  and 
Applegate  Valley  vineyards  have  one 
principal  soil  series  in  common,  Kerby. 
Soil  types  in  the  Applegate  Valley  are 
generally  granite  in  origin  as  opposed  to 
the  volcanic  origin  of  the  Cascade 
Mountains  to  the  east.  Most  of  the 
Applegate  Valley  vineyards  are  planted 
on  stream  terraces  or  alluvial  fans 
providing  deep  well-drained  soils.  The 
leaching  of  the  more  basic  soil 
components  found  in  the  Illinois  Valley 
have  left  the  soil  slightly  more  acidic 
than  the  soils  in  the  Applegate  Valley. 
The  soils  to  the  east  of  Applegate  Valley 
near  Bear  Creek  Valley  tend  to  be  less 
acidic  than  the  soils  in  the  Applegate 
Valley.  Applegate  Valley  soils  have  a  pH 
of  between  6.1  and  6.5.  In  The  Oregon 
Winegrape  Growers'  Guide,  Ken 
Browning  vsTites  that  a  pH  of  6.0  to  6.5 
is  ideal  for  desirable  microbiological 
activity,  nutrient  availability,  and 
nutrient  balance. 

Climate 

The  natural  geographic  boundaries  of 
the  Applegate  Valley  provide  for  its 
distinct  climate  in  terms  of  rainfall, 
degree-days  and  temperature. 
Specifically,  the  Siskiyou  Mountains 
separate  the  Applegate  Valley's  westem 
side  from  the  Illinois  Valley  and  its 
eastern  side  from  Bear  Creek  Valley. 
This  further  accentuates  climatic 
differences  between  the  three  valleys, 
coupled  with  a  lessening  of  the  marine 
influence,  when  moving  from  a  west  to 
east  direction. 

According  to  The  Oregon  Winegrape 
Growers'  Guide,  "As  one  moves  from 
west  to  east,  or  from  the  Illinois  River 
Valley  including  Selma  to  the  Applegate 
Valley  and  into  the  Rogue  Valley,  good 
grape-growing  sites  generally  become 
warmer  due  to  the  lessening  of  the 
marine  air  influence."  The  Oregon 
Winegrape  Growers'  Guide  goes  on  to 
point  out  that  earlier  ripening  varieties 
such  as  Pinot  noir.  Early  Muscat,  and 
Gewriirztraminer.  do  well  in  the  Illinois 
Valley.  In  contrast,  the  Applegate  Valley 
with  its  Region  II  temperature  range  can 
ripen  Cabernet  Sauvignon.  Merlot,  and 
Chardonnay  two  to  three  weeks  earlier 
than  is  possible  in  the  Illinois  Valley. 

As  mentioned  earlier.  Applegate 
Valley  AVA  is  located  in  Jackson  and 
Josephine  Counties.  The  USDA  Natural 
Resources  Conservation  Service. 
National  Water  and  Climate  Center,  has 
climate  data  for  Jackson  and  Josephine 
Counties,  which  is  available  from  the 
USDA  web  site  at  http://wcc.nrcs. 
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usda.gov/water/climate/.  Temperature 
and  precipitation  differences  in 
Applegate  Valley  and  surrounding  areas 
are  illustrated  by  the  data  collected 
during  1961  through  1990  at  five 
weather  stations.  The  Ruch  weather 
station  is  located  inside  the  Applegate 
Valley  AVA  boundaries  and  data  from 
that  site  is  used  to  approximate  the 
climate  conditions  of  this  viticultural 
area.  The  four  other  weather  stations 
located  outside  the  AVA,  are:  (1)  Cave 
Junction,  located  in  the  Illinois  Valley, 
in  Josephine  County,  which  is  in  close 
proximity  to  the  AVA's  southwest 
boundaries;  (2)  Grants  Pass,  in 
Josephine  Coimty,  which  is  in  close 
proximity  the  AVA's  northwest 
boundaries;  (3)  Medford,  located  in  the 
Bear  Creek  Valley  in  Jackson  County, 
which  is  in  close  proximity  to  the 
AVA's  northeast  boundaries;  and  (4) 
Ashland,  also  in  Jackson  County,  which 
is  in  close  proxin^iity  to  the  AVA's 
southeast  boundaries. 

CUmatological  statistics  are  as 
follows:  Cave  Junction  (UUnois  Valley) 
has  an  average  annual  precipitation  of 
59.57  inches.  Average  annual 
precipitation  declines  steadily,  when 
proceeding  in  a  generally  eastern 
direction:  starting  with  Grants  Pass  at 
30.89  inches,  into  Applegate  Valley  at 
Ruch  with  26.01  inches,  then  Medford, 
in  Bear  Creek  Valley,  -with  20.56  inches 
and  finally,  Ashland  reporting  19.26 
inches.  This  illustrates  the  following 
precipitation  differences  when 
comparing  each  of  the  four  weather  sites 
with  the  Ruch  (Applegate  Valley)  site: 
Cave  Junction  had  the  highest 
precipitation  with  33.56  inches  more 
than  Ruch;  Grants  Pass  had  4.9  inches 
more;  Medford  had  5.5  inches  less:  and 
Ashland  with  6.8  inches  less  than  Ruch. 
This  shows  that  Applegate  Valley  has  a 
distinct  and  measurable  climatic 
difference  from  its  surrounding  areas  in 
terms  of  average  annual  precipitation. 

The  growing  degree-days  records 
(from  the  same  source  as  the 
precipitation  records  presented  above) 
provide  another  climatic  difference 
between  the  Applegate  Valley  and  the 
surroimding  areas.  A  growing  degree- 
day  is  defined  as  a  unit  of  heat  available 
for  plant  growth.  It  is  tf^culated  by 
taking  the  average  daily  temperature 
(adding  the  maximum  and  minimum 
daily  temperatures,  then  dividing  by 
two)  and  subtracting  the  temperatiu-e 
below  which  growth  is  minimal  for  the 
principal  crops  in  the  area.  The 
temperature  threshold  used  for 
determining  minimal  grov^rth  was  40 
degrees  Fahrenheit.  The  temperature 
data  places  the  average  yearly  degree- 
days  at  the  Ruch  site  (Applegate  Valley) 
at  5108.  The  average  yearly  degree-days. 


beginning  with  the  stations  outside  of 
the  Applegate  Valley  boundaries  are  as 
follows:  Southwest  at  Cave  Junction 
(Illinois  Valley)  registers  5008  degree- 
days;  northwest  at  Grants  Pass  reported 
5689;  northeast  at  Medford  (Bear  Creek 
Valley)  measured  5086,  and  southeast  at 
Ashland  had  4836r  In  comparing  the 
degree-days  of  Ruch  (Applegate  Valley) 
with  the  four  others,  it  is  clear  that  a 
measurable  difference  in  degree-days 
exists  between  Applegate  Valley  and  the 
surrotmding  areas:  The  largest 
temperatiue  variation  was  at  Grants 
Pass,  which  had  583  more  degree-days 
than  Applegate  Valley,  and  the  smallest 
difference  was  at  Medford  (Bear  Creek 
Valley),  which  had  20  degree-days  less 
than  Applegate  Valley. 

Comments  on  Notice  of  Proposed 
Rulemaking 

ATF  received  28  letters  of  comment  in 
response  to  Notice  No.  874.  Of  the  28 
comments  ATF  received,  22  (with  a 
total  of  27  signatiires)  favored  creating 
the  Applegate  Valley  viticultural  area; 
six  (with  a  total  of  seven  signatures) 
we*e  opposed.  The  petitioner  submitted 
additional  supporting  documentation 
about  soil  and  climate  for  areas  within 
and  outside  of  the  viticultural  area, 
which  was  included  in  the  rulemaking 
record.  This  information  included  soil 
maps,  precipitation  and  temperature 
records.  All  of  these  comments  were 
given  careful  consideration  in  the 
preparation  of  the  final  rule. 

Commentors  who  supported  the 
establishment  of  an  Applegate  Valley 
AVA  confirmed  that  Applegate  Valley 
has  distinct  weather  and  growing 
conditions.  One  respondent.  Mr.  Robert 
Kerivan,  President  of  Bridgeview 
Vineyards,  stated  that  the  Applegate 
Valley  is  known  for  Bordeaux  style 
grapes — merlot.  syrah  and  cabernet 
sauvignon — specifically  due  to  its 
warmer  climate.  Four  of  the 
conunentors  specifically  noted  the 
distinct  soils  of  Applegate  Valley  along 
with  six  who  cited  the  unique 
geographic  features  of  the  AVA.  Climate 
was  the  most  common  basis  for  support 
with  16  commentors  in  favor  of 
Applegate  Valley's  AVA  approval. 

The  respondents  opposed  to 
establishing  Applegate  Valley 
viticultural  area  challenge  the  existence 
of  significant  differences  between 
Applegate  Valley  and  the  siuroxmding 
Rogue  Valley  viticultural  area.  The 
majority  of  the  opposition  based  their 
objection  on  the  overall  similarity  of  the 
climate  and  soils  of  the  Rogue  Valley 
viticultural  area  and  the  Applegate 
Valley.  One  commentor  noted  that  the 
different  soils  of  the  Rogue  Valley 
viticultural  area  are  "a  jigsaw  puzzle  of 


soils  which  occiu-  repeatedly  in  all  parts 
of  the  region."  Opponents  want  the 
Rogue  VaUey  left  as  one  area.  Three  of 
the  six  opposing  commentors  expressed 
concerns  about  the  fragmenting  of  the 
Rogue  Valley  viticultiiral  area.  Two  of 
these  commentors  stated  that  there 
should  not  be  an  Applegate  Valley  AVA 
since  the  quality  of  the  wine  is  not 
distinct  from  those  produced  in  the 
surrounding  areas.  Yet,  both 
commentors  describe  the  wine  frt>m 
Applegate  Valley  as  "bland"  and 
"brash."  One  of  the  commentors  voiced 
concerns  about  having  "a  noticeable 
negative  financial  impact  on  the  other 
established  wineries  and  growers" 
outside  the  Applegate  Valley  AVA. 

ATF's  Decision 

ATF  believes  that  the  evidence 
supports  the  establishment  of  an 
Applegate  Valley  AVA.  While  ATF 
agrees  there  are  similarities  associated 
with  Applegate  Valley  and  the 
surrounding  Rogue  Valley,  we  believe 
that  the  confluence  of  distinctions,  in 
soil,  climate  and  name  recognition,  are 
sufficient  to  demarcate  the  Applegate 
Valley  as  an  AVA.  As  evidenced  above, 
the  petition  clearly  satisfies  the  criteria 
in  27  CFR  4.25(a)(e)(2)  with  respect  to 
name  recognition,  boundaries  and 
geographical  features.  As  set  forth 
above,  Applegate  Valley  is  also 
recognized  as  having  a  distinct  climate 
from  the  areas  that  surround  it. 

The  Applegate  Valley  is  encompassed 
by  the  Rogue  Valley  and,  therefore,  is 
considered  a  sub-appellation  of  the 
Rogue  Valley.  (A  sub-appellation  is  the 
smaller  delimited  grape-growing  region 
that  is  bounded  by  the  larger  delimited 
grape-growing  region.)  As  with  many 
sub-appellations,  the  similarities  are 
implicitly  recognized  by  the  approval  of 
the  primary  appellation.  Rogue  Valley, 
the  primary  appellation,  and  Applegate 
Valley,  the  sub-appellation,  are  not 
exceptions  to  this  situation. 

Marketing  materials  for  Rogue  Valley 
wineries,  along  with  viticultural 
reference  books,  cite  the  Applegate 
Valley  as  a  distinct  sub-appellation.  Ted 
Jordan  Meredith,  in  his  book  Northwest 
Wine  Companion,  specifically  describes 
the  Applegate  Valley  as  being  "one  of 
the  warmest  grape-growing  areas  in 
western  Oregon  *   *   *".  Awebpage 
titled  TOUR  WINE  COUNTRY  by  The 
Oregon  Pinot  Noir  Club  (http:// 
www.oregonpinotnoir.com/Merchant/ 
tomrgsm.htm)  states  that  Rogue  Valley 
has  three  distinct  sub-appellations.  Of 
these  three  areas,  "the  Applegate  Valley 
with  a  warmer  climate  is  known  for 
Cabernet  Sauvignon,  Cabernet  franc, 
and  Merlot."  Another  web  site,  WINES 
NORTHWEST— A  GUIDE  TO  THE 


WINE  COUNTRY  OF  THE  PACIFIC 
NORTHWEST  [http://www. 
winesnw.com/rogue.htmI),  mentions 
Applegate  Valley  as  the  smallest  of 
Rogue  Valley's  sub  regions.  They  state 
that  Applegate  Valley  is  "drier  and 
wanner  than  the  Illinois  Valley 
subregion  to  its  west,  yet  not  as  warm 
and  dry  as  Bear  Creek  Valley  to  the 
east." 

With  respect  to  concerns  about 
breaking  up  the  Rogue  Valley,  as 
previously  stated,  Rogue  Valley  AVA 
encompasses  Applegate  Valley.  In 
accordance  with  ATT  regulations,  an 
overlapping  area  is  entitled  to  more  than 
one  viticultural  designation.  Wine  that 
meets  the  criteVia  described  in  27  CFR 
4.25a(e)(4),  may  be  labeled  with  Rogue 
Valley  or  Applegate  Valley  or  with  both 
viticultiu-al  areas  as  the  appellation(s)  of 
origin.  Therefore,  ATF  does  not  view 
this  as  a  fragmentation  of  the  existing 
Rogue  Valley,  but  as  an  option  for 
wineries  to  provide  consiuners  with 
more  specific  information  about  the 
origin  of  the  wine. 

Moreover,  to  the  extent  certain 
commentors  opposed  the  establishment 
of  the  Applegate  Valley  AVA  on  the 
basis  that  the  wine  made  from  grapes 
produced  in  that  area  is  not  distinct  or 
that  the  establishment  of  the  Applegate 
Valley  AVA  will  present  an  adverse 
financial  impact  on  the  area,  these 
concerns  are  not  criteria  for  denying  a 
petition  to  establish  an  AVA  under  27 
CFR  4.27a(e)(2).  Moreover,  approval  of 
an  AVA  does  not,  in  any  manner, 
constitute  the  endorsement  of  a 
particular  wine.  Rather,  any  benefit 
derived  from  the  use  of  a  viticultxiral 
area  name  is  the  result  of  the 
proprietor's  ov\m  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area. 

Boundary 

The  boundaries  of  the  Applegate 
Valley  viticultural  area  may  be  found  on 
one  U.S.G.S.  map  titled  "Medford, 
Oregon;  California"  (NK  10-5)  scale 
1:250,000  (1955,  revised  1976).  The 
boundaries  are  described  in  §  9.165. 

Executive  Order  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  this  final  rule  is  not 
subject  to  the  analysis  required  by  this 
Executive  Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 


area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area.  No  new  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507{j))  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  docimient 
is  Tim  DeVanney,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection. 
Viticultiiral  areas,  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 
Par.  2.  In  subpart  C  is  amended  by 
adding  §  9.165  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9.165    Applegate  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Applegate  Valley." 

(d)  Approved  maps.  The  appropriate 
map  for  determining  the  boundaries  of 
the  Applegate  Valley  viticultural  area  is 
one  U.S.G.S.  map  titled  "Medford, 
Oregon;  California"  (NK  10-5)  scale 
1:250,000  (1955.  revised  1976). 

(c)  Boundaries.  The  Applegate  Valley 
viticultiu'al  area  is  located  in  the  State 
of  Oregon  within  Jackson  and  Josephine 
Coimties,  and  entirely  within  the 
existing  Rogue  Valley  viticultural  area. 
The  boundaries  are  as  follows: 

(1)  Beginniqg  at  the  confluence  of  the 
Applegate  River  with  the  Rogue  River 
approximately  5  miles  west  of  Grants 
Pass,  the  boundary  proceeds  due  west  to 
the  boundary  of  the  Siskiyou  National 
Forest  north  of  Dutcher  Creek; 

(2)  Then  in  a  straight  line  in  a 
southerly  and  westerly  direction  along 


the  boundary  of  the  Siskiyou  National 
Forest  to  Highway  199; 

(3)  Then  in  a  straight  line  easterly  to 
the  peak  of  Roundtop  Mountain  (4693 
feet); 

(4)  Then  in  a  straight  line  easterly  and 
southerly  to  the  peak  of  Mungers  Butte; 

(5)  Then  in  a  straight  line  southerly 
and  westerly  to  Holcomb  Peak; 

(6)  Then  in  a  generally  southeasterly 
direction  along  the  eastern  boundary  of 
the  Siskiyou  National  Forest  until  it 
joins  the  northern  boundary  of  the 
Rogue  River  National  Forest; 

(7)  Then  easterly  along  the  northern 
boundary  of  the  Rogue  River  National 
forest  to  a  point  due  south  of  the  peak 
of  Bald  Moimtain; 

(8)  Then  due  north  to  the  peak  of  Bald 
Moimtain  (5635  feet); 

(9)  Then  in  a  straight-line  northerly 
and  westerly  to  the  lookout  tower  on 
Anderson  Butte; 

(10)  Then  in  a  straight  line  northerly 
and  westerly  to  the  peak  of  an  luuiamed 
mountain  with  an  elevation  of  3181  feet; 

(11)  Then  in  a  straight  line  northerly 
and  westerly  to  the  peak  of  Timber 
Mountain; 

(12)  Then  in  a  straight  line  westerly 
and  southerly  to  the  middle  peak  of 
Billy  Mountain; 

(13)  Then,  northerly  and  westerly  by 
straight  lines  connecting  a  series  of  five 
unnamed  peaks  with  elevations  of 
approximately  3600,  4000,  3800,  3400. 
and  3800  feet,  respectively; 

(14)  Then  in  a  straight  line  northerly 
and  easterly  to  Grants  Pass  Peak; 

(15)  Then  in  a  straight  fine  westerly 
to  Jerome  Prairie; 

(16)  Then  in  a  straight  line 
northwesterly  to  the  confluence  of  the 
Applegate  River  and  the  Rogue  River 
and  the  point  of  the  beginning. 

Dated:  Octotier  16.  2000. 
Bradley  A.  Buckles. 

Director. 

Approved:  November  1,  2000. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  00-31595  Filed  12-13-00;  8:45  am) 
BILUNG  CODE  4810-31-l> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA122  &  124-5055;  FLR-6919] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Source- Specific  Permits  to  Reduce 
NOx  Emissions  in  the  Metropolitan 
Washington,  DC  Ozone  Nonattalnment 
Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  two  State 
Implementation  Plan  (SEP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia,  the  intended  effect  of  this 
action  is  to  approve  permits  issued  by 
the  Commonwealth  of  Virginia  for  the 
Potomac  Electric  Power  Company 
(PEPCO),  Potomac  River  Generating 
Station  and  the  Virginia  Power  (VP), 
Possum  Point  Generating  Station.  These 
permits  were  submitted  as  State 
Implementation  Plan  (SIP)  revisions  on 
September  19,  2000,  September  26, 
2000,  and  October  24,  2000,  by  the 
Virginia  Department  of  Environmental 
Quality  (VADEQ).  These  permits  impose 
conditions  which  reduce  nitrogen 
oxides  (NOx)  emissions  from  these  two 
facilities  during  the  ozone  season  (May 
1-September  30)  of  each  year.  The 
res\ilting  NOx  emission  reductions  are 
strengthening  measures  for  the 
Metropohtan  Washington,  DC  ozone 
nonattaimnent  area's  attainment  plan 
and  are  necessary  for  full  approval  of 
the  attainment  demonstration  SIP  for 
this  ozone  nonattalnment  area. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  16,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  loff  at  (215)  814-2166  or  by 
e-mail  at  ioff.mike@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  19,  2000  (65  FR  62666), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Virginia.  The  NPR 
proposed  to  approve,  as  revisions  to  the 
Virginia  SIP,  two  permits  issued  by  the 


Conunonwealth.  One  permit  was  issued 
for  PEPCO's  Potomac  River  Generating 
Station  and  the  other  for  VP's  Possiun 
Point  Generating  Station.  That  NPR 
provided  for  a  public  comment  period 
ending  on  November  9,  2000.  On 
November  9,  2000  (65  FR  67319),  EPA 
pubUshed  a  notice  extending  the 
comment  period  to  November  20,  2000. 
The  requirements  of  the  permits  and 
EPA's  rationale  for  approving  them  as 
SIP  revisions  were  provided  in  the  NPR 
and  will  not  be  restated  here.  EPA 
received  no  comments  on  its  proposed 
action  to  approve  these  permits. 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
biu-den  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  dociunents  for  which  the 
privilege  is  claimed. 

Virginia's  legislation  also  provides, 
subject  to  certain  conditions,  for  a 
penalty  waiver  for  violations  of 
environmental  laws  when  a  regualtSeed 
entity  discovers  such  violations 
pursuant  to  a  voluntary  compUance 
evaluation  and  voluntarily  discloses 
such  violations  to  the  Conunonwealth 
and  takes  prompt  and  appropriate 
measures  to  remedy  the  violations. 
Virginia's  Voluntary  Enviroiunental 
Assessment  Privilege  Law,  Va.  Code 
Sec.  10.1-1198,  provides  a  privilege  that 
protects  from  disclosuire  documents  and 
information  about  the  content  of  those 
documents  that  are  the  product  of  a 
voluntary  environmental  assessment. 
The  Privilege  Law  does  not  extend  to 
documents  or  information  (1)  that  are 
generated  or  developed  before  the 
commencement  of  a  volimtary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
enviroiunent;  or  (4)  that  are  required  by 
law. 

On  January  12, 1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec.  101.1-1198, 
precludes  granting  a  privilege  to 
documents  and  information  "required 
by  law,"  including  documents  and 
information  "required  by  federal  law  to 
maintain  program  delegation, 
authorization  or  approval,"  since 
Virginia  must  "enorce  federally 
authorized  environmenteil  programs  in  a 
maimer  that  is  no  less  stringent  than 
their  federal  counterparts.  *  *  *"The 


opinion  concludes  that  "[rlegarding 
§  10.1-1198,  therefore,  dociunents  or 
other  information  needed  for  civil  or 
criminal  enforcement  under  one  of  these 
programs  could  not  be  privileged 
because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
federal  law  to  maintain  program 
delegation,  authorization  or  approval." 

Virginia's  Immunity  law,  Va.  Code 
Sec.  10.1-1199,  provides  that  "[t]o  the 
extent  consistent  with  requirements 
imposed  by  Federal  law,"  any  person 
making  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
admuiistrative  or  civil  penalty.  The 
Attorney  General's  January  12,  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  federally  authorized 
programs,  since  "no  immunity  could  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore,  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its 
program  consistent  with  the  federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  federal  enforcement 
authorities,  EPA  may  at  any  time  invoke 
its  authority  imder  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort,  in  addition,  citizen 
enforcement  under  section  304  of  the 
clean  Air  Act  is  likewise  unaffected  by 
this,  or  any,  state  audit  privilege  or 
inununity  law. 

n.  Final  Action 

EPA  is  approving  permits  issued  by 
the  commonwealth  of  Virginia  to 
PEPCO's  Potomac  river  Generating 
Station  and  to  VP's  Possiun  point 
Generating  Station  as  revisions  to  the 
Virginia  SIP.  EPA  is  amending  the  chart 
found  at  40  CFR  section  52.2420(d)  to 
reflect  its  approval  action. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 


Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 


the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  persoimel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  12, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  two 
permits  issued  by  the  Commonwealth  of 
Virginia  to  PEPCO's  Potomac  River 
Generating  Station  and  to  VP's  Possum 
Point  Generating  Station  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovermnental 
relations,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  1,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Virginia 

1.  In  §  52.2420,  the  table  in  paragraph 
(d)  is  amended  by  adding  the  entires  for 
"Potomac  Electric  Power  Company 
(PEPCO) — Potomac  River  Generating 
Station  (Permit  to  Operate)"  and 
"Virginia  Power  (VP) — ^Possum  Point 
Generating  Station  (Permit  to  Operate)" 
at  the  end  of  the  table  to  read  as  follows: 

§52.2420    Identification  of  plan. 

***** 

(d)*  *  * 


EPA-Approved  Virginia  Source-Specific  Requirements 


Source  name 


Permit/order  of 

registration 

number 


State  effective 
date 


EPA  approval 
date 


40  CFR  pan  52 
citation 


Potomac  Electric  Power  Company  (PEPCO)— Potomac  River  Registration  No. 

Generating  Station  (Permit  to  Operate).  70228. 

Virginia  Power  (VP) — Possum  Point  Generating  Station  (Permit  Registration  No. 

to  Operate).  70225. 


9/18/00 12/14/00 

9/26/00 12/14/00 


522420(d). 
52.2420(d). 
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(FR  Doc.  00-31727  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6S60-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[VI002;  FRL-6916-9] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permits  Program:  The  U.S. 
Virgin  Islands 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Final  full  approval. 

SUMMARY:  The  EPA  is  promulgating  full 
approval  of  the  operating  permits 
program  submitted  by  the  U.S.  Virgin 
Islands  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  States  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  sources. 
EFFECTIVE  DATE:  This  program  will  be 
effective  January  16,  2001. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  as  well  as  the  Technical 
Support  Document  are  available  for 
inspection  dicing  normal  business 
hours  at  the  following  locations: 
EPA  Region  II,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866.  Attention:  Steven  C.  Riva. 
EPA  Region  II,  Caribbean  Field  Office. 
Centro  Europa  Building,  Suite  417, 
1492  Ponce  de  Leon  Avenue,  Stop  22, 
San  Juan.  Puerto  Rico  00907-4127, 
Attention:  John  Aponte. 
The  U.  S.  Virgin  Islands  Department  of 
Planning  and  Natural  Resources 
(VIDPNR),  Division  of  Environmental 
Protection,  Building  111,  Apartment 
14A,  Water  Gut  Homes,  Christainsted, 
St.  Croix.  U.S.  Virgin  Islands  00820. 
Attention:  Mollis  Griffin. 
FOR  FURTHER  INFORMATION  CONTACT: 
Umesh  Dholakia.  Permitting  Section,  at 
the  above  EPA  office  in  New  York  or  at 
telephone  number  (212)  637-4023.  John 
Aponte  of  the  Caribbean  Environmental 
Protection  Division  can  be  reached  at 
(787)  729-6951.  extension  279. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  Clean  Air  Act  ("the 
Act").  42  U.S.C.  7661-7661(f).  and  its 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
required  that  States  develop  and  submit 
operating  permit  programs  to  the  EPA 
by  November  15, 1993.  and  that  the  EPA 


act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act,  42  U.S.C.  7502  and  40  CFR  part 
70.  which  together  outline  criteria  for 
approval  or  disapproval.  If  a  state  did 
not  have  an  approved  program  by  two 
years  after  the  November  15,  1993  date, 
EPA  was  required  to  establish  and 
implement  a  Federal  program. 

On  January  25, 1996,  the  EPA 
proposed  full  approval  of  the  Operating 
Permits  Program  submitted  for  the 
Virgin  Islands  (see  61  FR  2216) 
requiring  that  the  VIDPNR  correct  the 
wording  errors  in  its  legislation  before 
full  approval  could  be  finalized.  No 
comment  was  received  on  the  proposed 
full  approval  dociunent.  Because  the 
wording  errors  were  not  corrected,  EPA 
subsequently  issued  a  Final  Interim 
Approval  on  July  31, 1996,  rather  than 
a  full  approval.  EPA  also  reiterated  the 
requirements  for  a  full  final  approval 
(see  61  FR  39882).  Since  all  the  defects 
in  the  Virgin  Island's  program  have  been 
corrected,  the  EPA  is  taking  the  direct 
final  action  in  this  notice  to  promulgate 
full  approval  of  the  Operating  Permits 
Program  for  the  Virgin  Islands. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

On  January  25,  1996,  the  EPA 
proposed  full  approved  of  VIDPNR's 
Title  V  Operating  Permits  Program  (see 
61  FR  2216).  The  proposed  full  approval 
required  that  the  VIDPNR  correct  the 
wording  errors  in  its  legislation  prior  to 
receiving  final  approval.  On  July  31. 
1996  the  Virgin  Islands  was  given 
interim  approval  because  it  had  not 
corrected  the  wording  errors  in  its 
legislation  (see  61  FR  39882).  The  Virgin 
Islands  has  corrected  those  errors  in 
legislative  changes  promulgated  on 
December  22. 1999.  These  changes  were 
signed  by  the  Governor  at  Act  No.  6338 
on  January  3.  2000.  The  program 
elements  discussed  in  the  proposal 
document  are  unchanged  from  the 
analysis  in  the  Final  Full  Approval 
document  and  continue  to  fully  meet 
the  requirements  of  40  CFR  part  70. 

B.  Options  for  Approval/Disapproval 

The  EPA  is  promulgating  full 
approval  of  the  Operating  Permits 
Program  submitted  to  the  EPA  by  the 
VIDPNR  on  November  18,  1993  with 
supplemental  packages  through  August 
25,  2000.  Among  other  things,  the 
VIDPNR  has  demonstrated  that  the 
program  will  be  adequate  to  meet  the 
minimum  elements  of  a  State  operating 
permits  program  as  specified  in  40  CFR 
part  70. 


Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5).  42  U.S.C.  7412(1)(5), 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  the  EPA  as  they 
apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
an  expeditious  compliance  schedule, 
and  adequate  enforcement  ability, 
which  are  also  requirements  under  part 
70.  In  a  letter  dated  May  30,  1995, 
VIDPNR  requested  delegation  through 
112(1)  of  all  existing  112  standards  and 
all  futiu-e  112  standards  for  both  part  70 
and  non-part  70  soxu-ces  and 
infrastructiue  programs.  In  the  letter, 
VIDPNR  demonstrated  that  they  have 
sufficient  legal  authorities,  adequate 
resources,  the  capability  for  automatic 
delegation  of  futiire  standards,  and 
adequate  enforcement  ability  for 
implementation  of  section  112  of  the 
Act  for  both  part  70  sources  and  non- 
part  70  sources.  Therefore,  the  EPA  is 
also  promulgating  full  approval  under 
section  112(1)(5),  42  U.S.C.  7412(1)950, 
and  40  CFR  63.91  to  the  Virgin  Islands 
for  its  program  mechanism  for  receiving 
delegation  of  all  existing  and  future 
section  112(d)  standards  for  both  part  70 
and  non-part  70  sources,  and  section 
112  infrastructure  programs  that  are 
unchanged  from  Federal  rules  as 
promulgated. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  full  approval  are  contained  in  the 
docket  maintained  at  the  EPA  Regional 
Offices  in  New  York  and  Puerto  Rico 
and  at  VIDPNR.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  final  mil  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  docmnent. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 

C.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Execudve 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership).  Under 
section  6(c)  of  Executive  Order  13132, 
EPA  may  not  issue  a  regulation  that  has 


federalism  implications  and  that 
preempts  state  law  uidess  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

EPA  has  concluded  that  this  final  rule 
may  have  federal  implications.  For 
example,  under  the  authority  of  section 
505  of  the  Act,  42  U.S.C.  7661(d),  EPA 
may  object  to  a  permit  issued  under  the 
VI's  Title  V  Operating  Permits  Program. 
Should  the  VI  fail  to  revise  the  permit 
based  upon  EPA's  objection,  EPA  has 
the  authority  imder  this  section  of  the 
Act  to  issue  a  federal  permit  for  the 
facility  under  40  CFR  part  71.  However, 
it  will  not  impose  direct  compliance 
costs  on  State  or  local  governments,  nor 
will  it  preempt  State  law.  Thus,  the 
requirements  of  sections  6(b)  and 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  impUcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  section  6(b)  of  Executive  Order 
13132.  EPA  may  not  issue  a  regidation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds.  Therefore,  section  6(c)  of  the 
Executive  Order  does  not  apply  to  this 
rule. 

Consistent  with  EPA  policy.  EPA 
nonetheless  consulted  closely  with  the 
Governor  of  the  VI  and  his  staff  early 
and  throughout  the  process  of 
developing  the  VI's  regulations  to 
permit  them  to  have  meaningful  and 
timely  input  in  the  development  of  its 
Title  V  Operating  Permits  Program.  EPA 
worked  closely  with  the  Governor's 
legal  staff  in  drafting  the  legislation  and 
regulations  for  this  program  and  in 
enacting  legislation  to  correct  the 
typographical  errors  in  the  original 
legislation. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that;  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  establish  a 
further  health  or  risk-based  standard 
because  it  approves  state  rules  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

E.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  govenunents.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requfres  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conmiunities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
conununities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
smaU  governmental  jurisdictions.  This 
final  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  part  70  approvals  under 
section  502  of  the  Act  do  not  create  any 
new  requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  this 
approval  does  not  create  any  new 
requirements.  EPA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nat\ire  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibihty  analysis  woidd 
constitute  a  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  State  Plans  on 
such  groimds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42    " 
U.S.C.  7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  residt  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
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agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  12,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  4,  2000. 
Jeanne  M .  Fox, 
Regional  Administrator,  Region  2. 

Title  40,  chapter  I,  part  70  of  the  Code 
of  Federal  Regulations  is  to  be  amended 
as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  entry  (a)  for  the  Virgin 
Islands  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Virgin  Islands 

(a)  The  Virgin  Islands  Department  of 
Natural  Resources  submitted  an  operating 
permits  program  on  November  18.  1993  with 
supplements  through  August  25.  2000;  full 
approval  effective  on  January  16,  2001. 

[FR  Doc.  00-31899  Filed  12-13-00:  B.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301081;  FRL-6755-7] 
RIN  2070-AB78 

Modified  Styrene-Acrylic  Acid  and/or 
Methacrylic  Acid  Polymers;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  a  group  of 
polymers,  modified  styrene-acrylic  acid 
and/or  methacrylic  acid  polymers,  when 
used  as  inert  ingredients  in  or  on 
growing  crops,  when  applied  to  raw 
agriculttu^  commodities  (RAC)  after 
harvest,  or  to  animals.  Uniqema 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of 
modified  styrene-acrylic  acid  and/or 
methacryUc  acid  polymers. 
DATES:  This  regulation  is  effective 
December  14,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP- 
301081, must  be  received  by  EPA  on  or 
before  February  12,  2001.. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301081  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Indira  Gairola,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6379  and  e-mail 
address:  gairola.indira@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Infbnnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiiral  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 


categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 

Examples  of 

potentiallyatfected 

entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the  " 
Federal  Register  — Environmental 
Documents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301081.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 


Davis  Hvkry.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  September 
6,  2000  (65  FR  540221  (FRL-6739-7), 
EPA  issued  a  notice  piu-suant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
1 70)  annoimcing  the  filing  of  a  pesticide 
petition  (PP  0E6197)  by  Uniqema,  900 
Uniqema  Boulevard,  New  Castle,  DE 
19720.  This  notice  included  a  summary 
of  the  petition  prepared  by  the 
petitioner.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.1001(c),  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  a  group  of  polymers  modified 
styrene-acrylic  acid  and/or  methacrylic 
acid  polymers. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposine  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  and  specifies  factors  EPA  is 
to  consider  in  establishing  an 
exemption. 

in.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 


diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert  "  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

rv.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposiu-e  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjtmction  with 
possible  exposiu-e  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposiu-es  that 
occiu'  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposine  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  polymers,  the  Agency  has 
estabUshed  a  set  of  criteria  to  identify 
categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1.  The  modified  styrene-acrylic  acid 
and/or  methacrylic  acid  polymers  are 
not  a  cationic  polymer  nor  is  it 
reasonably  anticipated  to  become  a 
cationic  polymer  in  a  nattu-al  aquatic 
environment. 


2.  The  poljrmers  do  contain  as  an 
integral  part  of  their  compostion  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  The  polymers  do  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  Usted  in  40  CFR  723.250(d)(2)(ii). 

4.  The  polymers  are  neither  designed 
nor  can  it  be  reasonably  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize. 

5.  The  polymers  are  manufactured  or 
imported  from  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactiu«d  under  an 
applicable  TSCA  section  5  exemption. 

6. The  polymers  are  not  water 
absorbing  polymers  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

Additionally,  the  modified  styrene- 
acrylic  acid  and/or  methacrylic  acid 
polymers,  also  meet  as  required  the 
following  exemption  criteria  specified 
in  40  CFR  723.250  (e). 

7.  The  polymers'  number  average 
molecular  weight  (MW)  of  1,200  is 
greater  than  1,000  and  less  than  10,000 
daltons.  The  polymers  contains  less 
than  10%  oligomeric  material  below 
MW  500  and  less  than  25%  oligomeric 
material  below  MW  1,000,  and  the 
polymers  do  not  contain  any  reactive 
functional  groups. 

Thus,  modified  styrene-acrylic  acid 
and/or  methacrylic  acid  polymers  meet 
all  the  criteria  for  a  polymer  to  be 
considered  low  risk  under  40  CFR 
723.250.  Based  on  its  conformance  to 
the  above  criteria,  no  mammalian 
toxicity  is  anticipated  from  dietary, 
inhalation,  or  dermal  exposure  to 
modified  styTene-acrylic  acid  and/or 
methacrylic  acid  polymers. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that 
modified  styrene-acrylic  acid  and/or 
methacrylic  acid  polymers  could  be 
present  in  all  raw  and  processed       ^^ 
agricultm-al  commodities  and  drinking 
water,  and  that  non-occupational  non- 
dietary  exposu.*^  was  possible.  The 
number  average  MW  of  modified 
styrene-acrylic  acid  and/or  methacrylic 
acid  polymers  is  1,200  daltons. 
Generally,  a  polymer  of  this  size  would 
be  poorly  absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
human  skin.  Additionally,  since  the 
polymers  are  not  water-absorbing,  it  is 
expected  that  respirable  fractions  woidd 
be  cleared  from  the  lungs.  Since 
[modified  styrene-acrylic  acid  and/or 
methacrylic  acid  polymers)  conform  to 
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the  criteria  that  identify  low  risk 
polymers,  there  are  no  concerns  for  risks 
associated  with  any  potential  exposure 
scenarios  that  are  reasonably 
foreseeable.  The  Agency  has  determined 
that  a  tolerance  is  not  necessary  to 
protect  the  public  health. 

VI.  Cumulative  Efifects 

Section  408  (b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not 
modified  styrene-acrylic  acid  and/or 
methacrylic  acid  polymers  share  a 
common  mechanism  of  toxicity  with 
any  other  chemicals.  However,  modified 
styrene-acrylic  acid  and/or  methacrylic 
acid  polymers  conform  to  the  criteria 
that  identify  low  risk  polymers.  Due  to 
the  expected  lack  of  toxicity  based  on 
the  above  conformance,  the  Agency  has 
determined  that  a  cumulative  risk 
assessment  is  not  necessary. 

Vn.  Determination  of  Safety  for  U.S. 
Population 

Based  on  the  conformemce  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  modified  styrene-acrylic 
acid  and/or  methacrylic  acid  polymers. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatcd  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  modified  styrene-acrylic  acid 
and/or  methacrylic  acid  polymers,  EPA 
has  not  used  a  safety  factor  analysis  to 
assess  the  risk.  For  the  same  reasons  the 
additional  tenfold  safety  factor  is 
unnecessary. 

IX.  Other  Considerations 

A.  Endocrine  Disruptors 

There  is  no  available  evidence  that 
modified  styrene-acrylic  acid  and/or 
methacrylic  acid  are  endocrine 
disruptors. 


B.  Existing  Exemptions  from  a 
Tolerance 

There  are  no  existing  tolerance 
exemptions  for  modified  styrene  acrylic 
acid  and/or  methacrylic  acid  polymers. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  piuposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  tolerance  for  modified 
styrene-acrylic  acid  and/or  methacrylic 
acid  polymers]  nor  have  any  CODEX 
Maximum  Residue  Levels  (MRLs)  been 
established  for  any  food  crops  at  this 
time. 

X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  residues  of  modified  styrene- 
acrylic  acid  and/or  methacrylic  acid 
polymers  from  the  requirement  of  a 
tolerance  will  be  safe.  Since  EPA  is 
exempting  a  group  of  polymers,  it  is  not 
possible  to  identify  in  this  final  rule  by 
CAS  Reg.  No.,  all  polymers  that  could 
be  included  in  this  group.  Those 
considering  the  use  of  a  specific 
polymer  that  is  exempted  imder  this 
group  must  document  in  writing  to  the 
Agency  the  fact  that  a  particular 
polymer  (including  CAS  Reg.  No.)  falls 
under  the  exemption  for  modified 
styrene-acrylic  acid  and/or  methacrylic 
acid  polymers. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regxdation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-30i081  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  12,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  recjuest  to:  OfBce  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm. 
M3708,  Waterside  Mall,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  thefee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 


James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIII. A.,  you  should  also  send  a 
copy  of  yoiu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301081,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiuces  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  couirier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket  ©epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
cheu-acters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  yoiu  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

XII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 


requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  imder  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entiUed 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  imder  Executive  Order 
13045,  entitledProtection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuemce  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601e( 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States',  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "PoUcies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have  " 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  estabUshed 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  1.  2000. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  (346a)  and 
371. 

2.  In  §  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 


(c) 
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witti 


Styrene,  copolymers  with  acrylic  acid  and/or  mettiacrylic  acid 
none  and/or  one  or  more  of  the  following  monomers: 
acrylamidopropyl  methyl  sulfonic  acid,  methallyl  sulfonic  acid,  3- 
'  sulfopropyl  acrylate,  3-sulfopropyl  methacrylate,  hydroxypropyl 
methacrylate,  hydroxypropyl  acrylate,  hydroxyethyl  methacrylate, 
and/or  hydroxy-ethyl  acrylate;  and  its  sodium,  potassium,  ammo- 
nium, monoethanolamine,  and  triethanolamine  salts;  the  resulting 
polymer  having  a  minimum  numt)er  average  molecular  weight  (in 
amu)  of  1 ,200. 


Notto    exceed 
product 


25%    informulated 


Carriers,  adhesives,  binders,  sus- 
pending and  dispersing  agents,  re- 
lated adjuvants  in  pesticide  fonnula- 
tions 


(e)  *   *   * 


Inertingredients 


Limits 


Uses 


Styrene,  copolymers  with  acrylic  acid  and/or  methacrylic  acid,  with 
none  and/or  one  or  more  of  the  following  monomers: 
acrylamidopropyl  rriethyl  sulfonic  acid,  methallyl  sulfonic  acid,  3- 
sultopropyt  acrylate,  3-sulfopropyl  methacrylate,  hydroxypropyl 
methacrylate,  hydroxypropyl  acrylate,  hydroxyethyl  methacrylate, 
and/or  hydroxy-ethyl  acrylate;  and  its  sodium,  potassium.  amnfK>- 
nium,  monoethanolamine,  and  triethanolamine  salts;  tfie  resulting 
polymer  having  a  minimum  number  average  motecjjiar  weight  (in 
amu)  of  1 .200. 


Notto    exceed 
product 


25%    infomnulated 


Carriers,  adhesives,  binders,  sus- 
pending and  dispersing  agents,  re- 
lated adjuvants  in  pesticide  formula- 
tions. 


[FR  Doc.  00-31900  Filed  12-13-00;  8:45  am) 

BILLING  CODE  6S60-S0-S 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7749] 

Suspension  of  Community  Eligibility 

AGEhtCY:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rale. 

SUM««ARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measvu^s  prior  to  the 
effective  suspension  date  given  in  this 


rule,  the  suspension  will  be  withdrawn 
by  pubUcation  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp."}  Usted  in  the  third 
colimin  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Dannels,  Branch  Chief. 
Policy.  Assessment  and  Outreach 
Division.  Mitigation  Directorate,  500  C 
Street,  SW.,  Room  411,  Washington,  DC 
20472.  (202)  646-3098. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commiuiities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  imder  the 


National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measiues  with  effective  enforcement 
measures.  The  commimities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  commimities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insm^nce. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 


the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFEP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measm-es  are  met  prior  to 
the  effective  suspension  date.  Since 


these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  has  determined  that 
this  rule  is  exempt  from  the 
requfrements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  eifter  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993.  Regulatory  Planning  and  Review. 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 

64.6  List  of  eligible  communities 


information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  mle  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism.  October  26. 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25.  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 

Community 
No. 

Region  11 

New  York:  Brunswick,  town 

361130 

1            of,  Rensselaer  County. 

1                    Region  Hi 

Pennsylvania:  New  Ken- 

420891 

sington,  city  of,  West- 

moreland County. 

'                   Region  IV 

Florida:  Apopka,  city  of.  Or- 

120180 

ange  County. 

Eatonville,  town  of.  Orange 

120182 

County. 

Maitland,  city  of.  Orange 

120184 

County. 

Windermere,  town  of.  Or- 

120381 

ange  County. 

Winter  Parte,  city  of.  Orange 

120188 

County 

Region  X 

Washington:  North  Bonne- 

530256 

ville,  city  of,  Skamania 

1            County 

Region  1 

Massachusetts:  Braintree, 

250233 

town  of,  Norfolk  County. 

Effective  date  authorization/cancellation  of  sale  of  flood 
insurance  in  community 


Current  ef- 


Date  certain 
Federal  as- 
sistance no 
longer  avail- 


aal  flood 


hazardous 
areas 


January  14,  1993,  Emerg.,  August  26.  1977.  Reg..  December  6.         12-06-00        12-06-00 
2000. 


Septemt)er  29,  1978,  Emerg.,  June  14,  1973,  Reg.,  December  6. 
2000. 


June  17,  1975,  Emerg.,  September  29,  1978,  Reg.,  December  6. 
2000. 

March  31,  1975,  Emerg.,  Demember  01.  1978,  Reg.,  December 
6,2000. 

October  10,  1974,  Emerg.,  September  5,  1979,  Reg.,  December 
6.2000. 

November  2,  1979,  Emerg.,  December  18,  1984,  Reg.,  Decem- 
ber 6,  2000. 

May  28,  1974,  Emerg.,  November  15.  1979.  Reg.,  December  6. 
2000. 

April  8.  1983,  Emerg.,  May  28,  1984,  Reg.,  December  6,  2000  ... 


November  10,  1972.  Emerg..  June  1.  1978.  Reg..  December  6. 
2000. 


12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 

12-06-00 
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64.6  List  of  eligible  cok/imunities— Continued 

State  and  location 

Community 
No. 

Effective  date  autfiorization/cancellation  of  sale  of  flood 
Insurance  in  community 

Current  ef- 
fective map 
date 

Date  certain 
Federal  as- 
sistance no 
longer  avail- 
able in  spe- 
cial flood 
hiizardous 
areas 

Region  II 

New  Jersey.  Mantoloking, 
borough  of,  Ocean  Coun- 
ty 

340383 

January  14,  1972,  Emerg.,  September  30,  1977,  Reg.,  Decem- 
ber 6,  2000. 

12-06-00 

12-06-00 

Code  for  reading  third  column:  Emerg.-Emergency;  Reg-Regular;  Susp. -Suspension. 


Dated:  December  6,  2000. 
Michael  |.  Armstrong, 

Associate  Director  for  Mitigation . 

[PR  Doc.  00-31903  Filed  12-13-00;  8:45  am) 

BILUNG  CODE  67ie-05-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  000331092-0315-02;  I.D. 
0301  OOF] 

RIN  0648-AM42 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  License  Limitation 
Program  for  the  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule  and  application 

period. 

summary:  NMFS  issues  regulations  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska  (FMP),  which  creates 
a  license  limitation  program  (LLP)  for 
the  scallop  fishery).  NMFS  also 
announces  the  application  period  for 
this  program.  The  scallop  LLP  will  limit 
the  number  of  participants  and  reduce 
fishing  capacity  in  the  scallop  fishery 
off  Alaska.  The  scallop  LLP  is  necessary 
to  achieve  the  conservation  and 
management  goals  for  the  scallop 
fishery  and  is  intended  to  further  the 
objectives  of  the  FMP. 
DATES:  (1)  Final  rule:  Effective  on 
January  16,  2001;  and  (2)  application 
period:  Beginning  January  16,  2001,  and 
ending  on  February  12,  2001. 
ADDRESSES:  Applications  are  available 
from  the  Program  Administrator, 
Restricted  Access  Management,  NMFS 
Alaska  Region.  P.O.  Box  21668,  Juneau, 
AK  99802-1668,  Attn:  Philip  Smith. 


Applications  may  be  picked  up  in 
person  from  NMFS  in  the  Federal 
Building,  Room  713,  Juneau,  AK. 
Requests  for  applications  may  also  be 
sent  by  facsimile  to  (907)  586-7354. 
Copies  of  Amendment  4  to  the  Scallop 
FMP,  and  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  prepared  for  this  action 
are  available  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252;  telephone  907-271-2809. 
Copies  of  the  Final  Regulatory  Impact 
Review  (FRFA)  prepared  for  this  action 
are  available  from  the  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  Attn:  Sue  Salveson.  Send 
comments  on  any  ambiguity  or 
unnecessary  complexity  arising  from  the 
language  used  in  this  final  rule  to  the 
Administrator,  Alaska  Region,  NMFS, 
P.O.  Box  21668,  Juneau,  AK  99802- 
1668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228,  or 
gretchen.harrington@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The  North 
Pacific  Fishery  Management  Council 
(Council)  prepared  the  FMP  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  Under  the 
FMP,  management  of  all  aspects  of  the 
scallop  fishery,  except  limited  access,  is 
delegated  to  the  State  of  Alaska  (State). 
Federal  regulations  governing  the 
scallop  fishery  appear  at  50  CFR  parts 
600  and  679.  State  regulations  governing 
the  scallop  fishery  appear  in  the  Alaska 
Administrative  Code  (AAC)  at  5  AAC 
Chapter  38-Miscellaneous  Shellfish. 

State  regulations  establish  guideline 
harvest  levels  for  different  scallop 
registration  areas,  fishing  seasons,  open 
and  closed  fishing  areas,  observer 
coverage  requirements,  bycatch  limits, 
gear  restrictions,  and  measures  to  limit 
processing  efficiency  (including  a  ban 
on  the  use  of  mechanical  shucking 
machines  and  a  limitation  on  crew  size). 


The  gear  regulations  limit  vessels  to 
using  no  more  than  two  15-ft  (4.5-m) 
dredges,  except  in  Cook  Inlet  (State 
Registration  Area  H)  where  vessels  are 
limited  to  using  a  single  6-ft  (1.8-m) 
scallop  dredge. 

The  Council  submitted  Amendment  4 
for  Secretarial  review,  and  a  Notice  of 
Availability  of  the  amendment  was 
published  March  9,  2000  (65  FR  12500), 
for  a  60-day  comment  period  that  ended 
May  8,  2000.  A  proposed  rule  to 
implement  Amendment  4  was 
published  April  21,  2000  (65  FR  21385), 
for  a  45-day  comment  period  that  ended 
June  5,  2000.  Eleven  letters  of  comments 
were  received  concerning  Amendment  4 
and  its  implementing  rule.  NMFS 
approved  Amendment  4  on  June  8, 
2000.  A  summary  of  comments  received 
on  Amendment  4  and  its  implementing 
rule  and  agency  response  to  each 
comment  are  presented  in  the 
Responses  to  Comments  later  in  this 
document. 

Management  Background  and  Need  for 
Action 

The  history  of  State  and  Federal 
management  of  the  scallop  fishery  is 
described  in  the  preamble  to  the  rule 
proposed  to  implement  Amendment  4 
(April  21,  2000;  65  FR  21385).  In 
summary,  the  scallop  resource  off 
Alaska  has  been  commercially  exploited 
for  more  than  30  years.  Between  1969 
and  1991,  about  40  percent  of  the 
annual  scallop  harvest  came  from  State 
waters.  Since  1991,  Alaska  scallop 
harvests  have  increasingly  occvured  in 
Federal  waters.  The  fishery  has  occurred 
almost  exclusively  in  Federal  waters  in 
recent  years,  but  some  fishing  in  State 
waters  occvus  off  Yakutat,  Dutch  Harbor, 
and  Adak. 

By  1992,  fishery  participants  and 
management  agencies  developed 
growing  concerns  about  excessive 
fishing  capacity  and  exploitation  in  the 
scallop  fishery.  The  Council  was 
presented  with  information  indicating 
that  the  stocks  of  weathervane  scallops 


were  fully  exploited  and  any  increase  in 
fishing  effort  could  be  detrimental  to  the 
stocks.  This  information  raised 
conservation  concerns  because  scallops 
are  highly  susceptible  to  local  depletion 
and  boom/bust  cycles  worldwide. 

The  Council  began  its  consideration 
of  Federal  management  of  the  scallop 
fishery  in  1992.  The  Council  determined 
that  Federal  action  was  necessary 
because  existing  State  statutes 
precluded  a  State  vessel  moratoriiun 
and,  at  that  time,  the  State  did  not  have 
authority  under  the  Magnuson-Stevens 
Act  to  restrict  access  in  Federal  waters. 

On  February  23,  1995,  NMFS  closed 
Federal  waters  off  Alaska  to  fishing  for 
scallops  by  emergency  interim  rule  to 
address  concerns  about  uncontrolled 
fishing  for  scallops  by  vessels  fishing 
outside  the  jurisdiction  of  State 
regulations  (60  FR  11054;  March  1, 
1995). 

In  July  1995,  NMFS  approved  an  FMP 
for  the  scallop  fishery  (60  FR  42070; 
August  15, 1995).  The  only  management 
measure  authorized  and  implemented 
under  the  FMP  was  an  interim  1  year 
closure  of  Federal  waters  off  Alaska  to 
fishing  for  scallops  that  was  intended  to 
provide  management  agencies  time  to 
develop  measures  necessary  to  support 
a  controlled  fishery. 

During  1995,  the  Council  prepared 
Amendment  1  to  the  FMP  to  replace  the 
interim  closure  with  a  joint  State- 
Federal  management  regime.  NMFS 
approved  Amendment  1  on  July  10, 
1996  (61  FR  38099).  Amendment  1 
established  a  joint  State-Federal 
management  regime  under  which  NMFS 
implemented  Federal  scallop 
regulations  that  duplicated  most  State 
scallop  regulations.  This  joint  State- 
Federal  management  regime  was 
designed  as  a  temporary  measiu-e  to 
prevent  unregulated  fishing  in  Federal 
waters  imtil  changes  in  the  Magnuson- 
Stevens  Act  enabled  the  Council  to 
delegate  management  of  the  fishery  to 
the  State. 

NMFS  approved  Amendment  2  to  the 
FMP  in  March  1997.  This  amendment 
established  a  temporary  moratorium  on 
the  entry  of  new  vessels  into  the  scallop 
fishery  in  Federal  waters  off  Alaska. 
NMFS  published  a  final  rule 
implementing  the  moratoriiun  on  April 
11,  1997  (62  FR  17749).  A  vessel  owmer 
had  to  have  made  a  legal  landing  of 
scallops  during  1991,  1992,  or  1993.  or 
during  at  least  4  separate  years  from 
1980  through  1990  to  qualify  for  a 
moratorium  permit.  This  moratorium 
expired  June  30.  2000.  Eighteen  vessel 
owners  qualified  for  moratorium 
permits  under  the  Federal  vessel 
moratorium. 


Changes  made  to  the  Magnuson- 
Stevens  Act  in  1996  provided  the 
authority  to  delegate  management 
responsibility  for  the  scallop  fishery  in 
Federal  waters  to  the  State.  The  Council 
formalized  this  delegation  with 
Amendment  3,  which  granted  the  State 
the  authority  to  manage  all  aspects  of 
the  scallop  fishery  in  Federal  waters, 
except  limited  access,  including  the 
authority  to  regulate  vessels  not 
registered  under  the  laws  of  the  State. 
The  final  rule  implementing 
Amendment  3  was  published  on  July 
17, 1998  (63  FR  38501). 

Development  of  the  ScaUop  LLP 

The  Council  recommended 
Amendment  4  to  the  scallop  PMP  in 
February  1999.  This  amendment, 
approved  by  NMFS  on  Jime  8,  2000, 
establishes  an  LLP  to  replace  the 
existing  Federal  moratoriiun  program. 

The  Council's  recommendation 
responded  to  extensive  public  testimony 
that  the  scallop  fishery  suffered  from 
excessive  harvesting  capacity.  In  1996. 
members  of  the  scallop  industry 
submitted  a  proposal  to  the  Council  for 
an  LLP.  Industry  members  proposed  an 
LLP  to  limit  access  to  the  fishery 
because  they  believed  that  they  would 
suffer  economic  hardship  if  latent 
capacity  were  activated.  "Latent" 
capacity  refers  to  fishing  capacity  that  is 
not  currently  active  in  the  fishery  but  is 
capable  of  entering  the  fishery.  Public 
testimony  indicated  that  the  re-entry  of 
latent  capacity  would  adversely  affect 
the  economic  viability  of  current 
participants  (i.e.,  their  average  gross 
income  from  scallops  landed  would  not 
at  least  equal  their  average  costs  of 
fishing  for  scallops). 

Based  on  this  information,  the 
Council  developed  a  problem  statement 
and  alternatives  for  analysis  of  an  LLP 
to  replace  the  vessel  moratorium.  The 
Council  developed  six  alternatives  and 
two  options  for  the  LLP.  These 
alternatives  ranged  from  no  action, 
which  result  in  open  access  to  the 
scallop  fishery,  to  programs  that  would 
issue  between  nine  and  18  licenses. 
According  to  the  official  scallop  LLP 
record,  the  Council's  preferred 
alternative  will  yield  a  total  of  nine 
licenses.  The  options  deal  with  area 
endorsements  and  vessel  reconstruction 
and  replacement.  The  Council's 
preferred  options  will:  (1)  allow  all 
licenses  to  be  statewide,  but  vessels  that 
fished  only  in  Cook  Inlet  in  the 
qualifying  period  are  limited  to  the 
existing  gear  restrictions  for  Cook  Inlet; 
and  (2)  not  allow  increases  in  vessel 
length.  The  details  of  the  alternatives 
and  options  can  be  found  in  the  EA/ 
RIR/FRFA  (see  ADDRESSES). 


The  Council's  intent  in  adopting  the 
most  restrictive  alternative  was  to  create 
an  LLP  that  wrill  reduce  the  number  of 
participants  in  the  fishery  and  eliminate 
growth  in  harvesting  capacity.  The 
Council's  goal  was  to  reduce  effort  to 
approach  a  sustainable  fishery  with 
maximum  net  benefits  to  the  Nation,  as 
required  by  the  Magnuson-Stevens  Act. 

OperatioDal  Aspects  of  Ae  ScaUop  LLP 
and  Small  Business  Compliance  Guide 

1.  General 

The  LLP  limits  access  to  the 
conunercial  scallop  fisheries  in  the 
exclusive  economic  zone  (EEZ)  off 
Alaska.  A  qualified  person  who  applies 
as  prescribed  will  receive  a  license(s) 
that  authorizes  that  person  to  catch  and 
retain  scallops.  Initial  allocation  of 
licenses  will  be  based  on  the  eligibility 
qualifications  discussed  below. 

2.  Nature  of  Scallop  LLP  Licenses  and 
Qualification  Periods 

A  scallop  LLP  license  is  a  permit  that 
grants  the  person  named  on  the  license 
(i.e.,  the  license  holder)  the  privilege  of 
catching  and  retaining  scallops  in 
Federal  waters  off  Alaska.  Permanent 
scallop  LLP  licenses  issued  using 
criteria  discussed  below  will  be 
transferable  to  an  eligible  transferee(s), 
subject  to  NMFS  approval.  Each  license 
will  specify  certain  endorsements  and 
limitations,  including  the  name  and 
address  of  the  license  holder  and  the 
maximum  length  overall  (MLOA)  of  the 
vessel  on  which  the  license  could  be 
used.  Some  licenses  will  also  specify 
limitations  on  scallop  dredging  gear  that 
could  be  deployed  from  the  vessel.  A 
scallop  LLP  license  represents  a 
privilege  (not  a  property  right)  that 
could  be  amended  or  revoked  at  any 
time  without  compensation. 

NMFS  vdll  initially  issue  a  scallop 
LLP  license  to  an  eligible  appUcant  who 
held  a  State  or  Federal  moratorium 
permit  on  February  8, 1999,  and  who 
used  that  permit  to  make  the  necessary 
legal  landings  of  scallops  during  the 
qualifying  period.  The  qualifying  period 
runs  from  January  1,  1996,  thuxjugh 
October  9. 1998  (1996  was  the  first  year 
of  scallop  fishing  under  the  Federal 
scallop  FMP  and  October  9, 1998,  was 
the  date  of  Council  initial  action  on  the 
scallop  LLP).  The  necessary  legal 
landings  of  scallops  is  at  least  one 
landing  in  each  of  any  2  calendar  years 
during  the  qualifying  period.  A  legal 
landing  is  defined  at  50  CFR  679.2  as  a 
landing  in  compliance  with  Federal  and 
State  commercial  fishing  regulations  in 
effect  at  the  time  of  the  landing. 

A  license  authorizes  the  license 
holder  to  catch  and  retain  scallops  in 
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Federal  waters  off  Alaska.  The  license 
holder  could  be  an  individual  or  a 
corporate  person  consistent  with  the 
definition  of  "Person"  at  50  CFR  679.2. 
The  license  holder  is  not  required  to  be 
on-board  a  vessel  when  it  is  used  to 
catch  and  retain  scallops.  However,  the 
original  scallop  LLP  license  is  required 
to  be  onboard  the  vessel  when  it  is  used 
to  catch  and  retain  scallops.  Although  a 
scallop  LLP  license  will  not  be  vessel- 
specific,  the  length  overall  of  any  vessel 
that  is  used  to  catch  and  retain  scallops 
under  the  terms  of  the  license  will  be 
constrained  by  the  MLOA  specified  on 
the  license.  In  addition,  a  license  will 
specify  any  gear  limitations.  A 
permanent  license  also  will  be 
transferable,  subject  to  NMFS  review 
and  approval  of  an  application  to 
transfer  the  Ucense  and  the  eligibility  of 
the  proposed  transferee  to  receive  a 
license  by  transfer. 

The  scallop  LLP  eligibility  criteria 
that  require  an  applicant  to  have  held  a 
moratorium  permit  and  to  have  made 
legal  landings  of  scallops  during  the 
scallop  LLP  qualifying  period  are 
designed  to  account  for  past  and  recent 
participation  in  the  scallop  fishery. 
Hence,  persons  who  were  eligible  for  a 
vessel  moratorium  permit  but  did  not 
apply  or  receive  one  will  not  now  be 
eligible  for  a  scallop  LLP  license.  Also, 
the  LLP  requirement  to  have  the  original 
scallop  LLP  license  onboard  while  the 
vessel  is  used  to  catch  and  retain 
scallops  would  prevent  a  license  holder 
from  deploying  more  than  one  vessel  at 
the  same  time  for  that  purpose  through 
copies  of  an  original  scallop  LLP 
license. 

3.  Gear  Endorsements 

Most  scallop  LLP  licenses  will  not 
have  gear  endorsements.  However, 
persons  who  qualify  for  a  scallop  LLP 
license  based  on  the  legal  landings  of 
scallops  harvested  only  from  Cook  Inlet 
(State  Registration  Area  H)  during  the 
qualifying  period  will  have  a  gear 
endorsement  that  limits  the  gear 
authorized  by  the  license  to  a  single  6- 
ft  (1.8-m)  dredge.  A  single  6-ft  dredge  is 
the  maximum  amount  of  gear 
authorized  to  catch  and  retain  scallops 
in  Cook  Inlet.  The  purpose  of  this  gear 
endorsement  is  to  prevent  expansion  in 
overall  fishing  capacity  of  the  scallop 
fleet.  This  purpose  will  be 
accomplished  by  not  allowing 
operations  in  Cook  Inlet  to  increase 
their  fishing  capacity  outside  of  Cook 
Inlet  beyond  the  level  they  used  inside 
of  Cook  Inlet  diuing  the  qualification 
period. 


4.  Vessel  Length 

The  length  overall  or  "length  overall" 
of  a  vessel  is  defined  at  50  CFR  679.2. 
Each  scallop  LLP  license  will  specify 
the  MLOA  of  a  vessel  that  could  be  used 
under  the  authority  of  the  license.  A 
scallop  LLP  license  could  be  used  on 
any  vessel  equal  to  or  less  than  the 
MLOA.  The  specified  MLOA  is  equal  to 
the  length  overall  of  the  longest  vessel 
used  by  the  applicant  to  make  legcd 
scallop  landings  during  the  qualifying 
years  with  a  valid  moratoriiun  permit. 
The  purpose  of  the  MLOA  provision  is 
to  prevent  expansion  of  harvesting 
capacity  in  the  fishery,  thus  furthering 
the  goals  of  the  LLP. 

5.  Harvest  Requirements 

A  legal  landing  is  defined  at  50  CFR 
679.2  as  a  landing  in  compliance  with 
Federal  and  State  commercial  fishing 
regulations  in  effect  at  the  time  of  the 
landing.  Only  legal  landings  of  scallops 
qualify  the  applicant  for  a  scallop  LLP 
license.  To  qualify  for  a  scallop  license, 
the  applicant  had  to  make  one  legal 
landing  of  scallops  in  each  of  any  2 
calendar  years  during  the  period 
beginning  January  1, 1996,  through 
October  9,  1998,  with  a  valid 
moratorium  permit. 

6.  Scallop  LLP  License  Recipients 

A  license  will  be  issued  only  to  an 
applicant  meeting  the  eligibiUfy  criteria 
described  above.  In  addition,  an 
applicant  must  have  been  eligible  on 
February  8, 1999,  to  document  a  fishing 
vessel  under  Chapter  121  of  Title  46, 
U.S.C,  to  qualify  for  a  scallop  LLP 
license.  Chapter  121  of  Title  46,  U.S.C, 
establishes  citizenship  requirements  for 
documenting  U.S.  fishing  vessels. 

7.  Application  Process  for  Scallop  LLP 
Licenses 

A  one-time  application  period  for 
scallop  LLP  licenses  will  begin  on 
January  16,  2001,  and  end  on  February 
12,  2001.  All  applications  for  licenses 
must  be  submitted  diuing  this  time 
period.  Applications  postmarked  after 
the  ending  date  for  the  application 
period  will  be  denied. 

Applications  are  available  from  NMFS 
Restricted  Access  Management,  Alaska 
Region  (see  ADDRESSES).  Also,  NMFS 
will  use  the  official  records  to  identify 
qualified  applicants  and  will  notify 
these  persons  of  the  application  period. 

To  evaluate  and  verity  an  applicant's 
eligibility  claim,  NMFS  has  compiled  an 
official  LLP  record  for  the  scallop  LLP 
containing  information  on  qualified 
persons  who  held  moratoriiun  permits 
and  used  the  permits  to  participate  in 
the  scallop  fishery  during  the  qualifying 
period.  The  official  scallop  LLP  record 


contains  only  complete  and  verifiable 
information  that  will  be  used  for  the 
purpose  of  determining  eligibility  for  a 
license,  including  information  on 
vessels  that  participated  in  the  scallop 
fishery  during  the  relevant  time  periods, 
vessel  ownership,  and  the  dates, 
location,  and  numbers  of  qualifying 
landings  of  scallops  made  by  those 
vessels. 

NMFS  will  compare  the  claims  on  the 
application  with  the  official  LLP  record 
for  all  scallop  LLP  applications 
submitted  during  the  application 
period.  If  the  claims  on  the  application 
are  supported  by  the  information  in  the 
official  scallop  LLP  record,  and  those 
claims  are  sufficient  to  qualify  the 
applicant  for  a  license,  the  application 
will  be  approved  and  a  license  will  be 
issued  to  the  applicant.  However,  if  the 
claims  cannot  be  verified  using 
information  in  the  official  scallop  LLP 
record,  the  applicant  will  be  notified 
and  provided  60  days  to  submit 
information  or  evidence  to  support  the 
unverified  claims.  For  example,  an 
applicant  could  provide  State  fish 
tickets  to  verify  legal  landings  not  found 
in  the  official  scallop  LLP  record. 
Unsubstantiated  or  incompletely 
verified  claims  will  not  be  accepted.  If 
an  applicant  demonstrates  that  the 
claims  submitted  in  the  application  are 
correct  and  sufficient  to  qualify  the 
applicant  for  a  license,  NMFS  will  issue 
a  license  to  the  applicant  at  the 
conclusion  of  the  evidentiary  period. 

If  information  in  the  application  is  not 
substantiated  or  verified  at  the 
conclusion  of  the  60-day  evidentiary 
period,  NMFS  will  issue  an  initial 
administrative  determination  (IAD) 
denying  the  permit,  including  the 
reasons  why  the  application  is  not 
accepted.  Applicants  then  will  be 
provided  with  an  opportunity  to  appeal 
that  IAD  to  the  NMFS  Office  of 
Administrative  Appeals,  under  50  CFR 
679.43. 

Pursuant  to  the  license  renewal 
provisions  of  5  U.S.C.  558,  NMFS  will 
issue  an  interim  (temporary,  non- 
transferable) license  to  an  applicant  who 
was  authorized  to  participate  in  the 
fishery  in  the  year  before  the  LAD  is 
issued  and  who  makes  a  credible  claim 
to  eligibility  under  the  scallop  LLP 
regulations.  This  interim  permit  will  be 
issued  at  the  same  time  an  applicant  is 
notified  about  the  60-day  evidentiary 
period;  This  interim  permit  will 
authorize  the  applicant  to  catch  and 
retain  scallops  and  will  be  effective 
diuing  administrative  adjudication 
leading  to  a  final  agency  action. 
Depending  on  the  final  agency  action, 
the  person  will  receive  either  a 


permanent,  transferable  license,  or  no 
license  at  all. 

8.  Transfer  Process  for  Scallop  LLP 
Licenses 

The  transfer  process  for  scallop  LLP 
licenses  will  enable  a  license  holder  to 
request  a  transfer  of  an  LLP  license  to 
any  person  (designated  transferee)  who 
meets  the  eligibility  requirements. 
Eligibility  requirements  include  (1)  the 
designated  transferee  being  eligible  to 
document  a  fishing  vessel  under 
Chapter  121,  Title  46,  U.S.C,  (2)  the 
parties  to  the  transfer  having  no  fines, 
civil  penalties,  other  payments  due  and 
outstanding,  or  outstanding  permit 
sanctions  resulting  from  Federal  fishing 
violations,  and  (3)  the  transfer  not 
causing  the  designated  transferee  to 
exceed  a  two-license  limit  for  the 
scallop  LLP  (see  "Ownership  Limit" 
below). 

A  complete  transfer  application  must 
be  submitted  to  the  Regional 
Administrator  for  approval  before  a 
transfer  can  occur.  Application  forms 
will  be  available  from  NMFS  (RAM)  on 
request  (see  ADDRESSES).  NMFS  will 
return  incomplete  applications  to  the 
applicant  and  will  identify  specific 
information  that  is  necessary  to  make 
the  application  complete.  Iiiformation 
that  will  be  required  in  the  transfer 
application  includes  (1)  identification 
information  for  all  parties  to  the 
transfer,  (2)  identification  number  of  the 
license  to  be  transferred,  (3)  declaration 
that  the  designated  transferee  is  a  U.S. 
citizen,  (4)  a  copy  of  the  contract  or 
sales  agreement  for  the  transfer,  (5) 
other  information  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator)  may  require,  and  (6)  the 
notarized  signatures  of  the  parties  to  the 
transfer. 

This  final  rule  also  provides  for  a 
transfer  pursuant  to  court  order, 
operation  of  law,  or  the  terms  of  a 
security  agreement.  This  provision 
contemplates  that  some  transfers  might 
not  be  voluntarily  requested  by  the 
license  holder.  Under  those 
circumstances,  the  Regional 
Administrator  will  review  the 
information  in  the  transfer  application 
or  other  document  and  determine 
whether  the  requested  transfer  conflicts 
with  other  provisions  of  the  scallop  LLP 
regulations. 

9.  Ownership  Limit 

An  individual,  corporation, 
partnership,  or  other  legal  entity  is 
prohibited  from  holding  more  than  two 
scallop  licenses  at  one  time.  A  person 
who  holds  two  scallop  licenses  cannot 
receive  an  additional  scallop  license  by 
transfer. 


The  two-license  owmership  limit  is 
intended  to  prevent  any  person  from 
obtaining  an  excessive  share  of  harvest 
privileges  in  the  scallop  fishery  as 
required  by  national  standard  4  of  the 
Magnuson-Stevens  Act.  The  Council 
determined  that  holding  more  than  two 
scallop  LLP  licenses  would  constitute 
an  excessive  share  in  the  context  of  this 
relatively  small  fishery. 

Consistency  With  Section  303(b)(6)  of 
the  Magnuson-Stevens  Act  and  a 
Fisheries  Impact  Statement 

The  preamble  of  the  proposed  rule  for 
the  action  (65  FR  21385;  April  21,  2000) 
provides  a  complete  discussion  of  the 
scallop  LLP's  consistency  with  section 
303(b)(6)  of  the  Magnuson-Stevens  Act 
and  a  Fisheries  Impact  Statement  for  the 
scallop  fishery. 

Response  to  Conunents 

NMFS  received  1 1  letters  of 
comments  concerning  the  proposed 
rule.  Seven  letters  indicated  unqualified 
approval  of  Amendment  4  and  its 
implementing  rule.  Four  letters 
indicated  general  approval  for  the 
scallop  LLP  but  expressed  concerns 
about  specific  provisions  in  the 
program.  These  concerns  are 
summarized  into  the  following  three 
comments  and  responses. 

Comment  1 :  License  holders  should 
have  the  ability  to  increase  the  length  of 
their  vessels. 

Response:  The  primary  objective  of 
the  scallop  LLP  is  to  rationalize  the 
scallop  fishery.  As  indicated  in  the 
analysis,  the  scallop  fleet  prior  to 
implementation  of  limited  access  had 
grown  beyond  the  size  necessary  to 
harvest  the  resource,  both  in  number  of 
vessels  and  in  fishing  capacity  of  those 
vessels.  Such  an  overcapitalized  fleet 
represents  an  unnecessarily  large  and 
unproductive  share  of  the  economy's 
capital  investment  base.  This  condition 
of  overcapitalization  prevents  the 
achievement  of  optimum  yield  (OY) 
from  the  fishery  to  the  extent  that 
operating  costs  are  significantly  higher 
than  necessary  to  harvest  the  resource. 
National  standard  1  of  the  Magnuson- 
Stevens  Act  requires  that  conservation 
and  management  measures  shall  prevent 
overfishing  of  each  stock  of  fish  while 
achieving,  on  a  continuing  basis,  the  OY 
from  each  fishery  for  the  United  States. 
The  Magnuson-Stevens  Act  also 
authorizes  the  Council  to  design  a 
limited  access  program  for  a  fishery  to 
achieve  OY.  OY  is  defined  as  that 
amount  of  the  resource  that  will  provide 
the  greatest  overall  benefit  to  the  Nation. 
An  overcapitalized  fishery  is 
antithetical  to  OY  and  providing  the 
greatest  overall  benefit  to  the  Nation 


because,  as  explained  earUer,  the 
economic  rents  in  such  a  fishery  are 
lower  than  those  achievable,  and  overall 
capital  costs  in  that  fishery  are  higher 
than  required. 

To  allow  persons  to  increase  the       ^ 
length  of  their  vessels  beyond  the  size 
previously  used  in  scallop  fishery 
would  only  exacerbate  the  current 
overcapitalization  problem.  An  increase 
in  the  length  of  a  vessel  can  increase  the 
overall  fishing  capacity  of  that  vessel. 
Such  an  increase  would  not  be  different 
than  allowing  more  participants  into  the 
fishery.  This  is  contrary  to  the  primary 
objective  of  the  scallop  LLP,  which  is  to 
rationalize  the  fishery  by  reducing 
capacity  and  participants,  and  thereby 
reducing  overcapitalization  to  the 
greatest  extent  possible. 

Establishing  an  MLOA  based  on  the 
largest  vessel  used  by  the  qualified 
applicant  during  the  qualification 
period  does  not  violate  national 
standard  10  (safety  concerns)  of  the 
Magnuson-Stevens  Act.  First,  a  person 
is  not  required  to  reduce  the  size  of  the 
vessel  they  chose  to  use  in  the  fishery 
prior  to  implementation  of  the  scallop 
LLP.  Second,  the  incentive  to  fish 
during  inclement  weather  to  catch  a 
portion  of  the  resource  before  other 
participants  do  will  be  reduced  because 
fewer  participants  will  compete  under 
the  scallop  LLP.  Third,  vessel 
replacements  are  possible.  The  MLOA 
requirement  does  not  prohibit  a  person 
from  replacing  a  derelict  vessel  with  one 
that  is  within  the  size  limits  established 
by  the  MLOA 

Comment  2  :  The  requirement  that 
limits  a  vessel  to  using  a  single  6-ft  (1.8- 
m)  dredge  in  all  areas  if  that  vessel  did 
not  participate  outside  of  Cook  Inlet 
during  the  recent  qualifying  period  is 
inconsistent  with  national  standards 
and  other  Magnuson-Stevens  Act 
provisions. 

Response:  The  Coimcil  has  the 
authority  to  recommend,  and  NMFS  has 
the  authority  to  approve,  limited  access 
systems,  such  as  the  scallop  LLP,  if  the 
Council  and  NMFS  consider  criteria 
listed  in  16  U.S.C.  1853(b)(6)  and  ensure 
that  the  assigrunent  of  fishing  privileges 
among  various  U.S.  fishermen  is  fair 
and  equitable. 

The  Council,  when  it  recommended 
the  provision  limiting  the  amount  of 
gear  used  by  certain  vessels,  used  recent 
participation,  a  criterion  in  16  U.S.C. 
1853(b)(6),  as  a  determining  factor.  The 
Council  indicated  that  part  of  its 
rationale  for  this  provision  is  the  control 
of  overcapitalization.  Overcapitalization 
can  have  adverse  impacts  on  the 
economics  of  a  fishery,  another  criterion 
in  16  U.S.C.  1853(b)(6).  An  analysis  of 
the  various  alternatives  for  a  license 
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limitation  program  indicated  that  the 
break-even  number  of  vessels  for 
economic  viability  in  this  fishery  is  a 
maximum  of  nine  vessels.  Based  on  that 
information,  the  Council  decided  to 
choose  the  most  restrictive  alternative, 
allowing  nine  vessels  into  the  fishery, 
and  restricting  those  vessels  to  the  gear 
used  during  the  most  recent 
participation  period. 

As  in  all  limited  access  programs,  the 
Council  also  considered  the  need  to 
limit  fishing  capacity  when  it  developed 
this  provision.  The  method  used  to  limit 
fishing  capacity,  by  limiting  a  person's 
gear  to  the  amount  used  in  the  recent 
participation  period,  is  consistent  with 
criteria  specified  in  the  Magnuson- 
Stevens  Act.  As  all  persons  that  are 
similarly  situated  are  treated  in  the 
same  manner,  NMFS  has  determined 
that  the  gear  limitation  provision  in  the 
scallop  LLP  is  consistent  with  the 
national  standards  specified  in  the 
Magnuson-Stevens  Act  and  with  other 
applicable  law. 

Comment  3:  The  scallop  LLP  should 
have  included  area  endorsements. 

Response:  The  Council  considered 
including  area  endorsements  as  part  of 
the  scallop  LLP.  This  option  was 
considered  to  provide  protection  to  the 
small  boat  fleet  inside  Cook  Inlet  from 
competition  by  larger  outside  vessels. 
The  Council  chose  not  to  include  area 
endorsements  for  three  reasons.  First, 
the  season  opening  dates  for  Yakutat 
and  Prince  William  Sound  have  been 
changed  from  January  1  to  July  1.  This 
provides  additional  fishing 
opportunities  for  vessels  diu-ing  the 
simuner  months,  and  reduces  the 
incentives  to  large  vessel  operators  to 
fish  in  Cook  Inlet.  Second,  only  a  single 
6-ft  (1.8-m)  dredge  can  be  used  in  Cook 
Inlet.  Fishing  with  a  large  vessel  and 
crew  under  that  gear  restriction  would 
not  be  economical.  Third,  the  Cook  Inlet 
(Kamishak)  quota  has  remained  very 
small  relative  to  outside  areas.  This 
reduces  the  incentive  to  forego  fishing 
in  outside  areas  in  favor  of  fishing  in 
Cook  Inlet.  The  Council  decided  that 
area  endorsements  were  unnecessary 
because  these  three  factors  will  keep  the 
fleet  from  significantly  deviating  from 
traditional  fishing  patterns. 

In  this  final  rule,  the  definition  of 
MLOA  is  revised  slightly  to  clarify  that 
the  longest  vessel  authorized  by  a 
Federal  or  State  Scallop  Moratorium 
Permit  and  from  which  the  eligible 
applicant  made  legal  landings  of 
scallops  during  the  scallop  LLP 
qualification  period,  will  be  used  to 
determine  the  MLOA  on  the  scallop  LLP 
license.  Also,  the  final  rule  lengthens 
the  application  period  from  15  days  to 
30  days.  Otherwise,  this  final  rule 


makes  no  other  changes  to  the  proposed 
rule  other  than  minor  editorial  changes. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  Amendment  4 
to  the  FMP  for  the  Scallop  Fishery  off 
Alaska  is  necessary  for  the  conservation 
and  management  of  the  scallop  fishery 
and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

The  Council  prepared  an  EA/RIR/ 
IRFA  for  the  scallop  LLP.  which 
describes  the  management  background, 
the  purpose  and  need  for  action,  the 
management  alternatives,  and  the  socio- 
economic impacts  of  the  alternatives.  It 
estimates  the  total  number  of  small 
entities  affected  by  this  action,  and 
analyzes  the  economic  impact  on  those 
small  entities  as  required  by  the 
Regulatory  Flexibility  Act. 

NMFS  prepared  an  FRFA  based  on 
the  IRFA.  The  IRFA  prepared  for  this 
action  was  made  available  for  public 
review  and  comment.  NMFS  received 
no  letters  of  public  comment  in 
response  to  the  IRFA.  The  FRFA 
describes  the  economic  impacts  this 
rule  will  have  on  small  entities.  A 
summary  of  the  FRFA  follows. 

NMFS  considers  the  fishing 
operations  that  will  be  affected  by  this 
final  rule  to  be  small  entities.  The 
universe  of  small  entities  is  composed 
of  18  operators  who  fished  for  scallops 
during  the  1980-1998  period  and  that 
qualified  for  a  moratorium  permit. 

NMFS  considered  six  alternative  for 
the  scallop  LLP.  These  alternatives 
ranged  from  no  action,  which  would 
result  in  open  access  to  the  scallop 
fishery,  to  programs  that  would  issue 
between  nine  and  18  licenses. 
According  to  the  official  scallop  LLP 
record,  the  preferred  alternative  will 
yield  a  total  of  nine  licenses.  The 
options  dealt  with  area  endorsements 
and  vessel  construction  and 
replacement.  The  preferred  options  will: 
(1)  allow  all  licenses  to  be  statewide,  but 
vessels  that  fished  only  in  Cook  Inlet  in 
the  qualifying  period  are  limited  to  the 
existing  gear  restrictions  for  Cook  Inlet; 
and  (2)  not  allow  increases  in  vessel 
length.  The  FRFA  details  these 
alternatives  and  options. 

In  order  to  meet  the  primary 
objectives,  the  Coimcil  developed 
eligibility  criteria  that  reduced  the  fleet, 
but  granted  harvesting  privileges  to 
those  operations  what  were  most 
dependent  on  the  scallop  fishery  as 
evidenced  through  past  and  recent 
participation.  The  preferred  alternative 
struck  the  appropriate  balance  by 
reducing  the  fleet  enough  so  that  excess 
capacity  and  capitalization  will  be  less 


of  a  problem,  but  not  reducing  the  fleet 
to  the  point  of  eliminating  operations 
most  dependent  on  the  scallop  resource. 

The  preferred  alternative  was  chosen 
even  though  it  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  was  the  only 
alternative  that  fully  met  the 
requirements  of  the  Magnuson-Stevens 
Act  to  achieve  OY,  reduce 
overcapitalization,  and  maximize 
economic  benefits  to  the  Nation. 
Reduction  of  capital  and  capacity  were 
primary  objectives  of  this  action. 
Because  NMFS  is  addressing  the 
allocation  of  a  limited  resource, 
alternatives  to  minimize  economic 
impacts  on  some  small  entities  would 
necessarily  result  in  increased  impacts 
on  others. 

The  Council's  break-even  analysis, 
contained  in  the  EA/RIR/IRFA, 
indicated  that  a  total  of  about  six  or 
seven  vessels  could  participate  full  time 
in  the  Alaska  statewide  scallop  fishery 
at  the  break-even  level  (not  including 
Cook  Inlet  vessels).  The  Cook  Inlet 
fishery  appears  to  be  fully  capitalized, 
and  perhaps  overcapitalized  at  the 
current  level  of  effort  (three  to  four 
vessels).  The  break-even  analysis 
showed  that  the  current  scallop  fleet 
contained  more  vessels  that  necessary  to 
harvest  the  resource  efficiently  and  that 
open  access  has  negative  impacts  on  all 
members  of  the  fleet. 

Each  alternative  that  reduces  capacity 
in  the  fishery  benefits  the  remaining 
fleet.  However,  by  reducing  capacity, 
some  vessels  are  excluded  from  the 
fishery.  The  preferred  alternative 
excludes  nine  vessels  from  the  fishery, 
creating  a  fleet  of  nine  vessels,  which  is 
the  most  restrictive  alternative  and 
closest  to  the  break-even  point. 

NMFS  concludes  that  the  principal 
effect  of  this  rule  on  small  entities  is 
that  the  LLP  will  significantly  impact 
the  vessels  excluded  from  the  fishery. 
The  flexibility  of  open  access  will  be 
reduced,  limited  economic 
opportunities  for  some  non-qualifying 
fishermen.  Non-qualifying  fishermen 
will  not  be  eligible  for  a  license  during 
the  initial  issuance  because  they  do  not 
meet  the  eligibility  criteria.  These 
fishermen  may  be  eligible  to  obtain  a 
license  through  transfer  to  participate  in 
the  scallop  fishery. 

The  scallop  LLP  also  inhibits  the 
ability  of  new,  small  entities  to  enter  the 
fishery  because  new  entrants  must 
purchase  a  license,  thereby  increasing 
the  entry  cost  into  the  scallop  fishery. 
Alternatively,  small  fishing  firms 
owning  non-qualifying  vessels  may 
experience  a  decrease  in  the  value  of 
their  investments  to  the  extent  that  the 


vessel's  opportunities  have  been 
limited. 

The  scallop  LLP  also  affects  small 
entities  that  only  fished  inside  of  Cook 
Inlet  during  the  qualifying  period  by 
limiting  the  size  and  number  of  dredges 
those  vessels  could  operate  in  areas 
outside  of  Cook  Inlet  to  a  single  6-ft  (1.8- 
m)  dredge.  However,  those  small 
entities  can  use  their  licenses  to  harvest 
scallops  statewide  and  will  not  be 
limited  to  harvesting  scallops  in  Cook 
Inlet.  The  scallop  LLP  also  affects  the 
small  entities  that  receive  licenses  by 
restricting  their  ability  to  increase  vessel 
length. 

The  impact  of  license  limitation  is  to 
restrict  the  opportiinities  of  some  vessel 
owners,  yet  offer  a  stabilized  economic 
environment  for  affected  small 
businesses  that  qualify  for  continued 
participation  in  the  Alaska  scallop 
fishery.  The  benefits  accrue  from 
preventing  a  further  erosion  of  per- 
vessel  net  returns  and  operating 
efficiency. 

NMFS  considered  measures  to 
minimize  the  significant  economic 
impact  on  small  entities.  NMFS 
concluded  that  alternative  policies  that 
would  minimize  adverse  impacts  on 
excluded  small  entities  also  would 
dilute  or  eliminate  the  benefits  to  the 
fleet  as  a  whole  of  reduced  fishing 
capacity  under  the  LLP.  Allowing  one  or 
two  additional  vessels  to  participate 
(relative  to  the  preferred  alternative) 
would  reduce  impacts  on  those  one  or 
two  small  entities.  However,  it  also 
would  reduce  the  beneficial  effect  of  the 
LLP  by  reducing  the  average  harvest  of 
all  vessels  (all  other  small  entities)  in 
the  fishery  and  their  potential 
profitability  by  preventing  attainment  of 
the  break-even  fleet  size.  Hence, 
alternative  measures  that  would  reduce 
the  impacts  on  small  entities  that  are 
negatively  affected  would  not  achieve 
the  objectives  of  this  action. 

The  scallop  LLP  will  reduce  the 
adverse  impacts  on  a  substantial 
number  of  small  entities  resulting  from 
open  access.  Generally,  small  entities 
included  in  the  fishery  imder  the  LLP 
benefit,  while  those  excluded  will  be 
adversely  affected.  Alternatives  and 
options  that  perpetuate 
overcapitalization  in  the  scallop  fishery 
would  have  negative  impacts  on  vessel 
owners,  crew,  and  fishing  communities. 
The  LLP  will  help  reduce 
overcapitalization  of  the  fishery  and  the 
loss  of  income  to  current  participants 
that  would  result  from  further 
overcapitalization.  Issued  licenses  will 
have  monetary  value,  and  latent  licenses 
(issued  to  vessels  not  currently  fishing) 
if  allowed,  would  likely  be  transferred 


to  other  vessels  wishing  to  participate  in 
the  scallop  fishery. 

This  final  rule  contains  new 
recordkeeping  and  reporting 
requirements.  All  persons  wishing  to 
participate  in  the  scallop  fishery  under 
the  LLP  would  be  required  to  submit  to 
NMFS  a  completed  application  for  a 
license.  Also,  all  persons  taking  part  in 
the  transfer  of  a  license  would  be 
required  to  submit  an  application  for 
transfer  of  the  license  to  NMFS.  An 
applicant  wishing  to  appeal  an  initial 
administrative  determination  on  an 
application  would  submit  in  writing  a 
concise  statement  of  reasons  why  the 
determination  should  be  reversed  or 
modified.  These  collections  of 
information  are  necessary  to  provide 
information  to  NMFS  for  the 
implementation  and  management  of  the 
LLP. 

In  summary,  the  scallop  LLP  will 
have  economic  impacts  on  vessels 
excluded  from  the  scallop  fishery.  The 
flexibility  of  open  access  will  be 
reduced,  thereby  limiting  the  economic 
opportimities  for  some  non-qualifying 
fishermen.  However,  this  reduced 
flexibility  will  be  offset  by  increased 
stability  and  financial  security  for  the 
remaining  participants  in  the  scallop 
fisheries.  The  increased  economic 
stability  and  viability  of  the  qualified 
applicants  is  the  purpose  of  establishing 
this  program  and  is  consistent  with  the 
Magnuson-Stevens  Act,  which 
authorizes  the  establishment  of  limited 
access  systems  in  order  to  achieve  OY. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirement  of  the  Paperwork 
Reduction  Act  (PRA),  imless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA.  These  coUection-of-information 
requirements  have  been  approved  by 
OMB  and  issued  OMB  control  number 
0648-0420,  expiration  date  07-31-2003. 
Pubhc  reporting  burden  for  these 
collections  of  information  are  estimated 
to  be  an  average  of  2  hours  per  response 
for  an  application  for  initial  issuance  of 
a  license,  1  hour  per  response  for  an 
application  for  transfer  of  a  license,  and 
4  hours  per  response  for  an  appeal  of  an 
initial  administrative  determination. 
These  response  times  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSES)  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer). 
The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  final  rule.  Such  comment 
should  be  sent  to  the  Regional 
Administrator  (see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  6,  2000. 
WUliam  T.  Hogarth, 

Deputy  Asst.  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq..  and  3631  et  seq.;  Title  II  of  Division  C, 
Pub.  L.d05-277;  Sec.  3027.  Pub.  L.  106-31, 
113  Stat.  57;  16  U.S.C.  1540(f). 

2.  In  §679.1,  paragraphs  (j)(3)  and 
(j)(4)  are  added  to  read  as  follows: 

§679.1     Purpose  and  scope. 

***** 

(j)  *  *  * 

(3)  Regulations  in  this  part  implement 

the  license  limitation  program  for  the 
commercial  scallop  fishery  in  the  EEZ 
off  Alaska. 

(4)  Regulations  in  this  part  govern  the 
commercial  fishing  for  scallops  by 
vessels  of  the  United  States  using 
authorized  gear  within  the  EEZ  off 
Alaska. 
***** 

3.  In  §679.2,  the  definition  for 
"Scallop  license"  is  added  in 
alphabetical  order  and  the  definitions 
"Eligible  applicant",  "License  holder", 
"Maximum  LOA",  "Official  LLP 
record",  and  "Qualified  Person"  are 
revised  to  read  as  follows: 

§679.2    Definitions. 

***** 

Eligible  applicant  means  a  qualified 
person  who  submitted  an  application 
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during  the  application  period 
announced  by  NMFS  and: 

(1)  For  a  groundfish  license  or  crab 
species  license,  who  owned  a  vessel  on 
June  17,  1995,  from  which  the  minimum 
number  of  dociunented  harvests  of 
license  limitation  groundfish  or  crab 
species  were  made  in  the  relevant  areas 
during  the  qualifying  periods  specified 
in  §  679.4{k)(4)  and  (k)(5),  unless  the 
fishing  history  of  that  vessel  was 
transferred  in  conformance  with  the 
provisions  in  paragraph  (2)  of  this 
definition;  or 

(2)  For  a  grovuidfish  license  or  crab 
species  license,  to  whom  the  fishing 
history  of  a  vessel  from  which  the 
minimum  niunber  of  documented 
harvests  of  license  limitation  groundfish 
or  crab  species  were  made  in  the 
relevant  areas  during  the  qualifying 
periods  specified  in  §  679.4{k)(4)  and 
{k)(5)  has  been  transferred  or  retained  by 
the  express  terms  of  a  written  contract 
that  clearly  and  unambiguously 
provides  that  the  qualifications  for  a 
license  under  the  LLP  have  been 
transferred  or  retained;  or 

(3)  For  a  crab  species  license,  who 
was  an  individual  who  held  a  State  of 
Alaska  permit  for  the  Norton  Sound 
king  crab  summer  fishery  in  1993  and 

1994,  and  who  made  at  least  one  harvest 
of  red  or  blue  king  crab  in  the  relevant 
area  during  the  period  specified  in 

§  679.4{k)(5)(ii)(G),  or  a  corporation  that 
owned  or  leased  a  vessel  on  Jime  17, 

1995,  that  made  at  least  one  harvest  of 
red  or  blue  king  crab  in  the  relevant  area 
during  the  period  in  §679.4(k){5)(ii)(G), 
and  that  was  operated  by  an  individual 
who  was  an  employee  or  a  temporary 
contractor;  or 

(4)  For  a  scallop  license,  who  qualifies 
for  a  scallop  license  as  specified  at 

§  679.4(g)(2)  of  this  part;  or 

(5)  Who  is  an  individual  that  can 
demonstrate  eligibility  piirsuant  to  the 
provisions  of  the  Rehabilitation  Act  of 
1973  at  29  U.S.C.  794  (a). 
***** 

License  holder  means  the  person  who 
is  named  on  a  ciurently  valid 
groundfish  license,  crab  species  Ucense, 
or  scallop  license. 

***** 

Maximum  LOA  (h4LOA)  means: 

(l)With  respect  to  the  scallop  liceiise 
limitation  program,  the  MLOA  is  equal 
to  the  length  overall  on  February  8, 
1999,  of  the  longest  vessel  that  was: 

(i)  Authorized  by  a  Federal  or  State  of 
Alaska  Scallop  Moratorium  Permit  to 
harvest  scallops; 

(ii)  Used  by  the  eligible  applicant  to 
make  legal  landings  of  scallops  during 
the  scallop  LLP  qualification  period,  as 
specified  at  §  679.4(g)(2)(iii)  of  this  part. 


(2)  With  respect  to  the  groundfish  and 
crab  species  license  limitation  program, 
the  LOA  of  the  vessel  on  June  24,  1992, 
imless  the  vessel  was  less  than  125  ft 
(38.1  m)  on  June  24,  1992,  then  1.2 
times  the  LOA  of  the  vessel  on  June  24, 
1992,  or  125  ft  (38.1  m),  whichever  is 
less.  However,  if  the  vessel  was  under 
reconstruction  on  Jime  24, 1992,  then 
the  basis  for  the  MLOA  will  be  the  LOA 
of  the  vessel  on  the  date  that 
reconstruction  was  completed  and  not 
June  24,  1992.  The  following  exceptions 
apply  regardless  of  how  the  MLOA  was 
determined. 

(i)  If  the  vessel's  LOA  on  June  17, 
1995,  was  less  than  60  ft  (18.3  m).  or  if 
the  vessel  was  luider  reconstruction  on 
Jime  17,  1995,  and  the  vessel's  LOA  on 
the  date  that  reconstruction  was 
completed  was  less  than  60  ft  (18.3  m), 
then  the  vessel's  MLOA  cannot  exceed 

59  ft  (18  m). 

(ii)  If  the  vessel's  LOA  on  June  17, 
1995,  was  greater  than  or  equal  to  60  ft 
(18.3  m)  but  less  than  125  ft  (38.1  m), 
or  if  the  vessel  was  under  reconstruction 
on  Jime  17, 1995,  and  the  vessel's  LOA 
on  the  date  that  reconstruction  was 
completed  was  greater  than  or  equal  to 

60  ft  (18.3  m)  but  less  125  ft  (38.1  m), 
then  the  vessel's  MLOA  cannot  exceed 

124  ft  (37.8  m). 

(iii)  If  the  vessel's  LOA  on  Jime  17, 
1995,  was  125  ft  (38.1  m)  or  greater, 
then  the  vessel's  MLOA  is  the  vessel's 
LOA  on  June  17. 1995,  or  if  the  vessel 
was  under  reconstruction  on  June  17, 
1995,  and  the  vessel's  LOA  on  the  date 
that  reconstruction  was  completed  was 

125  ft  (38.1  m)  or  greater,  then  the 
vessel's  MLOA  is  the  vessel's  LOA  on 
the  date  reconstruction  was  completed. 
***** 

Official  License  Limitation  Program 
(LLP)  record  means  the  information 
prepared  by  the  Regional  Administrator 
about  vessels  that  were  used  to 
participate  in  the  groundfish  or  crab 
fisheries  during  qualified  periods  for  the 
groundfish  and  crab  LLP  specified  at 
§  679.4(k)  and  in  the  scallop  fisheries 
during  the  qualifying  periods  for  the 
scallop  LLP  specified  at  §  679.4(g). 
Information  in  the  official  LLP  record 
includes  vessel  ownership  information, 
documented  harvests  made  from  vessels 
during  the  qualification  periods,  and 
vessel  characteristics.  The  official  LLP 
record  is  presumed  to  be  correct  for  the 
purpose  of  determining  eligibility  for 
licenses.  An  applicant  for  a  license 
under  the  LLP  will  have  the  burden  of 
proving  the  validity  of  information 
submitted  in  an  application  that  is 
inconsistent  with  the  official  LLP 
record. 


Qualified  Person  means: 

(1)  With  respect  to  the  IFQ  program, 
see  IFQ  Management  Measures  at 

§  679.40(a)(2). 

(2)  With  respect  to  the  groundfish  and 
crab  species  license  limitation  program, 
a  person  who  was  eligible  on  June  17, 
1995,  to  document  a  fishing  vessel 
under  Chapter  121,  Title  46,  U.S.C. 

(3)  With  respect  to  the  scallop  LLP,  a 
person  who  was  eligible  on  February  8, 
1999,  to  document  a  fishing  vessel 
under  Chapter  121,  Title  46,  U.S.C. 
***** 

Scallop  license  means  a  license  issued 
by  NMFS  that  authorizes  the  license 
holder  to  catch  and  retain  scallops 
pursuant  to  the  conditions  specified  on 
the  license. 
***** 

4.  In  §  679.4,  paragraph  (g)  is  added  to 
read  as  follows: 

§679.4    Permits. 

***** 

(g)  Scallop  LLP— (1)  General 
requirements.  In  addition  to  the  permit 
and  licensing  requirements  prescribed 
in  this  part,  each  vessel  within  the  EEZ 
off  Alaska  that  is  catching  and  retaining 
scallops,  must  have  an  original  scallop 
LLP  license  on  board  at  all  times  it  is 
catching  and  retaining  scallops.  This 
scallop  LLP  license,  issued  by  NMFS, 
authorizes  the  person  named  on  the 
license  to  catch  and  retain  scallops  in 
compliance  with  regulations  of  the  State 
of  Alaska  and  only  with  a  vessel  that 
does  not  exceed  the  MLOA  specified  on 
the  license  and  the  gear  designation 
specified  on  the  license. 

(2)  Qualifications  for  a  scallop  LLP 
license.  A  scallop  LLP  license  will  be 
issued  to  an  eligible  applicant  who: 

(i)  Is  a  qualified  person; 

(ii)  Was  named  on  a  State  of  Alaska 
scallop  moratorium  permit  or  Federal 
scallop  moratorium  permit  on  February 
8,  1999; 

(iii)  Used  the  moratorium  permit  held 
on  February  8,  1999,  to  make  legal 
landings  of  scallops  in  each  of  any  2 
calendar  years  during  the  qualification 
period  beginning  January  1,  1996, 
through  October  9,  1998;  and 

(iv)  Submitted  a  complete  application 
for  a  scallop  license  during  the 
application  period  specified  pursuant  to 
paragraph  (g)(4)  of  this  section. 

(3)  Scallop  license  conditions  and 
endorsements.  A  scallop  license 
authorizes  the  license  holder  to  catch 
and  retain  scallops  only  if  the  vessel 
length  and  gear  used  do  not  exceed  the 
vessel  length  and  gear  endorsements 
specified  on  the  license.  These 
endorsements  will  be  determined  as 
follows. 


(i)  The  MLOA  specified  on  the  scallop 
license  is  equal  to  the  length  overall  on 
February  8,  1999,  of  the  longest  vessel 
that  was  authorized  by  a  Federal  or 
State  of  Alaska  Scallop  Moratorium 
Permit  to  harvest  scallops  and  used  by 
the  eligible  applicant  to  make  legal 
landings  of  scallops  during  the  scallop 
LLP  qualification  period,  as  specified  at 
§679.4(g){2){iii)  of  this  part. 

(ii)  The  gear  specified  oh  a  scallop 
license  will  be  restricted  to  a  single  6- 
ft  (1.8-m)  dredge  in  all  areas  if  the 
eligible  applicant  was  a  moratorium 
permit  holder  with  a  Scallop 
Registration  Area  H  (Cook  Inlet) 
endorsement  and  did  not  make  a  legal 
landing  of  scallops  caught  outside  of 
Area  H  during  the  qualification  period 
specified  in  paragraph  (g)(2)(iii)  of  this 
section. 

(4)  Application  for  a  scallop  license — 
(i)  General.  The  Regional  Administrator 
will  issue  a  scallop  license  to  an 
applicant  if  a  complete  application  is 
submitted  by  or  on  behalf  of  the 
applicant  during  the  specified 
application  period,  and  if  that  applicant 
meets  all  the  criteria  for  eligibility  in 
this  part.  An  application  that  is 
postmarked  or  hand  delivered  after  the 
ending  date  for  the  application  period 
for  the  scallop  LLP  specified  in 
paragraph  §  679.4(g)(4)(ii)  will  be 
denied.  An  application  form  will  be  sent 
to  the  last  known  address  of  the  person 
identified  as  an  eligible  applicant  by  the 
official  LLP  record.  An  application  form 
may  be  requested  from  the  Regional 
Administrator. 

(ii)  Application  Period.  January  16, 
2001,  through  February  12,  2001. 

(iii)  Contents  of  application.  To  be 
complete,  an  application  for  a  scallop 
license  must  be  signed  and  dated  by  the 
applicant,  or  the  individual  representing 
the  applicant,  and  contain  the  following 
information,  as  applicable: 

(A)  Scallop  Moratorium  Permit 
number  under  which  legal  landings  of 
scallops  were  made  during  the 
qualification  period  specified  in 
paragraph  (g)(2)(iii)  of  this  section; 

(B)  Name,  business  address,  telephone 
number,  FAX  number,  and  social 
security  number  or  tax  ID  number  of  the 
applicant,  and  whether  the  applicant  is 
a  U.S.  citizen  or  a  U.S.  business; 

(C)  Name  of  the  managing  company, 

if  any; 

(D)  Evidence  of  legal  landings  in  the 
qualifying  years  and  registration  areas; 

(E)  Pot  the  vessel(s)  being  used  as  the 
basis  for  eligibility  for  a  license,  the 
name,  state  registration  number  (e.g., 
ADF&G  number),  the  USCG 
documentation  number,  and  valid 
evidence  of  the  LOA  on  February  8, 
1999,  of  the  longest  vessel  used  by  the 


applicant  during  the  qualification 
period  specified  in  paragraph  (g)(2)(iii) 
of  this  section. 

(iv)  Successor-in-interest.  If  an 
applicant  is  applying  as  the  successor- 
in-interest  to  an  eligible  applicant,  an 
application,  to  be  complete,  also  must 
contain  valid  evidence  proving  the 
applicant's  status  as  a  successor-in- 
interest  to  that  eligible  applicant  and: 

(A)  Valid  evidence  of  the  death  of  that 
eligible  applicant  at  the  time  of 
application,  if  the  eligible  applicant  was 
an  individual;  or 

(B)  Valid  evidence  that  the  eligible 
applicant  is  no  longer  in  existence  at  the 
time  of  application,  if  the  eligible 
applicant  is  not  an  individual. 

(v)  Application  evaluation.  The 
Regional  Administrator  will  evaluate  an 
application  submitted  during  the 
specified  application  period  and 
compare  all  claims  in  the  application 
with  the  information  in  the  official  LLP 
record.  Claims  in  the  application  that 
are  consistent  with  information  in  the 
official  LLP  record  will  be  accepted  by 
the  Regional  Administrator.  Inconsistent 
claims  in  the  application,  unless 
verified  by  evidence,  will  not  be 
accepted.  An  applicant  who  submits 
inconsistent  claims,  or  an  applicant  who 
fails  to  submit  the  information  specified 
in  paragraphs  (g)(4)(iii)  and  (g)(4)(iv)  of 
this  section,  will  be  provided  a  60-day 
evidentiary  period  pursuant  to 
paragraph  (g)(4)(vii)  of  this  section  to 
submit  the  specified  information, 
submit  evidence  to  verify  his  or  her 
inconsistent  claims,  or  submit  a  revised 
application  with  claims  consistent  with 
information  in  the  official  LLP  record. 
An  applicant  who  submits  claims  that 
are  inconsistent  with  information  in  the 
official  LLP  record  has  the  burden  of 
proving  that  the  submitted  claims  are 
correct. 

(vi)  Additional  information  or 
evidence.  The  Regional  Administrator 
will  evaluate  additional  information  or 
evidence  to  support  an  applicant's 
inconsistent  claims  submitted  within 
the  60-day  evidentiary  period  pursuant 
to  paragraph  (g)(4)(vii)  of  this  section.  If 
the  Regional  Administrator  determines 
that  the  additional  information  or 
evidence  meets  the  appUcant's  burden 
of  proving  that  the  inconsistent  claims 
in  his  or  her  application  are  correct,  the 
official  LLP  record  will  be  amended  and 
the  information  will  be  used  in 
determining  whether  the  applicant  is 
eligible  for  a  license.  However,  if  the 
Regional  Administrator  determines  that 
the  additional  information  or  evidence 
does  not  meet  the  applicant's  burden  of 
proving  that  the  inconsistent  claims  in 
his  or  her  application  is  correct,  the 
applicant  will  be  notified  by  an  initial 


administrative  determination,  pursuant 
to  paragraph  (g)(4)(viii)  of  this  section, 
that  the  applicant  did  not  meet  the 
burden  of  proof  to  change  the 
information  in  the  official  LLP  record, 
(vii)  60-day  evidentiary  period.  The 
Regional  Administrator  will  specify  by 
letter  a  60-day  evidentiary'  period  during 
which  an  applicant  may  provide 
additional  information  or  evidence  to 
support  the  claims  made  in  his  or  her 
application,  or  to  submit  a  revised 
application  with  claims  consistent  with 
information  in  the  official  LLP  record,  if 
the  Regional  Administrator  determines 
that  the  applicant  did  not  meet  the 
burden  of  proving  that  the  information 
on  the  application  is  correct  through 
evidence  provided  with  the  application. 
Also,  an  applicant  who  fails  to  submit 
information  as  specified  in  paragraphs 
(g)(4)(iii)  and  (g)(4)(iv)  of  this  section 
will  have  60  days  to  provide  that 
information.  An  applicant  will  be 
limited  to  one  60-day  evidentiary 
period.  Additional  information  or 
evidence,  or  a  revised  application, 
received  after  the  60-day  evidentiary 
period  specified  in  the  letter  has  expired 
will  not  be  considered  for  purposes  of 
the  initial  administrative  determination. 

(viii)  Initial  administrative 
determinations  (IAD).  The  Regional 
Administrator  will  prepare  and  send  an 
IAD  to  the  applicant  following  the 
expiration  of  the  60-day  evidentiary 
period  if  the  Regional  Administrator 
determines  that  the  information  or 
evidence  provided  by  the  appUcant  fails 
to  support  the  applicant's  claims  and  is 
insufficient  to  rebut  the  presumption 
that  the  official  LLP  record  is  correct,  or 
if  the  additional  information,  evidence, 
or  revised  apphcation  is  not  provided 
within  the  time  period  specified  in  the 
letter  that  notifies  the  applicant  of  his  or 
her  60-day  evidentiary  period.  The  IAD 
will  indicate  the  deficiencies  in  the 
application,  including  any  deficiencies 
with  the  information,  the  evidence 
submitted  in  support  of  the  information, 
or  the  revised  application.  The  IAD  will 
also  indicate  which  claims  cannot  be 
approved  based  on  the  available 
information  or  evidence.  An  applicant 
who  receives  an  IAD  may  appeal 
pursuant  to  §679.43.  An  applicant  who 
avails  himself  or  herself  of  the 
opportunity  to  appeal  an  IAD  will  not 
receive  a  transferable  license  until  after 
the  final  resolution  of  that  appeal  in  the 
applicant's  favor. 

fix)  Issuance  of  a  non-transferable 
license.  The  Regional  Administrator  will 
issue  a  non-transferable  license  to  the 
applicant  at  the  same  time  notification 
is  provided  to  the  applicant  of  his  or  her 
60-day  evidentiary  period  if  issuance  is 
required  by  the  license  renewal 
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provisions  of  5  U.S.C.  558.  A  non- 
transferable license  authorizes  a  person 
to  catch  and  retain  scallops  as  specified 
on  the  non-transferable  license,  and  will 
have  the  specific  endorsements  and 
designations  based  on  the  claims  in  his 
or  her  application.  A  non-transferable 
License  will  expire  upon  final  agency 
action. 

(5)  Transfer  of  a  Scallop  License — (i) 
General.  The  Regional  Administrator 
will  approve  the  transfer  of  a  scallop 
license  if  a  complete  transfer 
application  is  submitted  to  Restricted 
Access  Management,  Alaska  Region, 
NMFS,  and  if  the  transfer  meets  all  the 
ehgibihty  criteria  as  specified  in 
paragraph  {g)(5){ii)  of  this  section.  An 
application  form  may  be  requested  from 
the  Regional  Administrator. 

(ii)  Eligibility  criteria  for  transfers.  A 
scallop  license  can  be  transferred  if: 

(A)  The  designated  transferee  is 
eligible  to  document  a  fishing  vessel 
under  Chapter  121,  Title  46,  U.S.C; 

(B)  The  parties  to  the  transfer  do  not 
have  any  fines,  civil  penalties,  other 
payments  due  and  outstanding,  or 
outstanding  permit  sanctions  resulting 
from  Federal  fishing  violations;  ■ 

(C)  The  transfer  will  not  cause  the 
designated  transferee  to  exceed  the 
license  limit  in  §  679.7(1);  and 

(D)  The  transfer  does  not  violate  any 
other  provision  specified  in  this  part.  " 

(iii)  Contents  c>f  transfer  application. 
To  be  complete,  an  application  for  a 
scallop  license  transfer  must  be  signed 
by  the  licence  holder  and  the  designated 
transferee,  or  the  individuals 
representing  them,  and  contain  the 
following  information,  as  applicable: 

(A)  Name,  business  address, 
telephone  niunber,  FAX  number,  and 
social  security  number  or  tax  ID 
number,  of  the  license  holder  and  of  the 
designated  transferee; 


(B)  License  number  and  total  price 
being  paid  for  the  license; 

(C)  Certification  that  the  designated 
transferee  is  a  U.S.  citizen,  or  a  U.S. 
corporation,  partnership,  or  other 
association; 

(D)  A  legible  copy  of  a  contract  or 
sales  agreement  that  specifies  the 
license  to  be  transferred,  the  license 
holder,  the  designated  transferee,  the 
monetary  value  or  the  terms  of  the 
license  transfer;  and 

(E)  Other  information  the  Regional 
Administrator  deems  necessary  for 
measuring  program  performance. 

(iv)  Incomplete  applications.  The 
Regional  Administrator  will  return  an 
incomplete  transfer  application  to  the 
applicant  and  identify  any  deficiencies 
if  the  Regional  Administrator 
determines  that  the  application  does  not 
meet  all  the  criteria  identified  in 
paragraph  (g)(5)  of  this  section. 

(v)  Transfer  by  court  order,  operation 
of  law.  or  as  part  of  a  security 
agreement.  The  Regional  Administrator 
will  transfer  a  scallop  license  based  on 
a  court  order,  operation  of  law,  or  a 
secimty  agreement  if  the  Regional 
Administrator  determines  that  the 
transfer  application  is  complete  and  the 
transfer  will  not  violate  any  of  the 
provisions  of  this  section. 

5.  hi  §679.7,  paragraphs  (i){3)  and 
(i)(7)  are  revised,  and  new  paragraphs 
(i)(l(iv)  and  (i)(8)  are  added  to  read  as 
follows: 

§679.7    Prohibitions. 

***** 

(i)License  Limitation  Programs — (1) 
Number  of  licenses.*  *  * 

(iv)  Hold  more  than  two  scallop 
licenses  in  the  name  of  that  person  at 
any  time. 


(3)  Conduct  directed  fishing  for  crab 
species  without  an  original  valid  crab 
license,  except  as  provided  in 
§679.4(k)(2); 

***** 

(7)  Lease  a  groundfish,  crab  species, 
or  scallop  license;  or 

(8)  Catch  and  retain  sceillops: 

(i)  Without  an  original  valid  scallop 
license  on  board; 

(ii)  Using  a  vessel  with  a  MLOA 
greater  than  that  specified  on  the  scallop 
license;  or 

(iii)  Using  dredge  gear  contrary  to  a 
gear  limitation  specified  on  the  scallop 
license. 


6.  In  §679.43,  paragraphs  (a)  and  (p) 
are  revised  to  read  as  follows: 

§679.43    Determinations  and  appeals. 

(a)  General.  This  section  describes  the 
procedure  for  appealing  initial 
administrative  determinations  made 
imder  part  679  of  this  chapter. 

***** 

(p)  Issuance  of  a  non-transferable 
license.  A  non-transferable  license  will 
be  issued  to  a  person  upon  acceptance 
of  his  or  her  appeal  of  an  initial 
administrative  determination  denying 
an  application  for  a  license  for  license 
limitation  groxmdfish,  crab  species 
under  §  679.4(k)  or  scallops  under 
§  679.4(g).  This  non-transferable  license 
authorizes  a  person  to  conduct  directed 
fishing  for  groundfish,  crab  species,  or 
catch  and  retain  scallops  and  will  have 
specific  endorsements  and  designations 
based  on  the  person's  claims  in  his  or 
her  application  for  a  license.  This  non- 
transferable license  expires  upon  the 
resolution  of  the  appeal. 
[FR  Doc.  00-31649  Filed  12-13-00;  8:45  am] 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Prohibited  Species 
Donation  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule,  permanent  extension 

of  the  Pacific  haUbut  donation  program. 

SUI«I«ARY:  NMFS  issues  a  final  rule  that 
permanently  extends  the  existing 
regulations  that  establish  and  govern  the 
voluntary  Pacific  halibut  donation 
program.  Under  this  program,  Pacific 
halibut  that  is  taken  incidentally  in 
groundfish  trawl  fisheries  off  Alaska 
may  be  donated  for  consumption  by 
economically  disadvantaged  individuals 
rather  than  discarded,  as  normally 
required.  This  action  is  necessary  to 
promote  the  goals  and  objectives  of  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA) 
(FMPs).  The  intended  effect  of  this 
action  is  to  reduce  the  amount  of 
regulatory  discards  in  the  groundfish 
fisheries. 

DATES:  Effective  January  1,  2001. 
ADDRESSES:  Copies  of  the  regulatory 
impact  review  and  environmental 
assessment  prepared  for  this  action  may 
be  obtained  from  NMFS,  Alaska  Region, 
P.O.  Box  21668,  Juneau,  AK  99802, 
Attn:  Lori  Gravel,  or  by  calling  the 
Alaska  Region,  NMFS,  at  907-586-7228. 
Comments  regarding  burden  estimates 
for  coUection-of-information 
requirements  should  be  sent  to  NMFS, 
Alaska  Region,  and  to  the  Office  of 
Information  and  Regulatory  Affdrs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attn:  NOAA 
Desk  Officer).  Send  comments  on  any 


eunbiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
final  rule  to  Sue  Salveson,  Assistant 
Regional  Administrator,  NMFS,  Alaska 
Region,  P.O.  Box  21668,  Juneau,  AK 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 

domestic  groimdfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska  are 
managed  by  NMFS  under  the  Alaska 
groundfish  FMPs.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Regulations 
governing  the  Alaska  groundfish 
fisheries  appear  at  50  CFR  parts  600  and 
679.  Fishing  for  Pacific  halibut  in  waters 
in  and  off  Alaska  is  governed  by  the 
Convention  between  the  United  States 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  Bering  Sea  and  by 
regulations  adopted  by  the  International 
Pacific  Hidibut  Commission  (IPHC)  and 
approved  by  the  Secretary  of  State  of  the 
United  States  pursuant  to  section  4  of 
the  North  Pacific  Halibut  Act  (16  U.S.C. 
773-773k).  Regulations  of  the  IPHC  are 
published  as  annual  management 
measures  in  the  Federal  Register  each 
year  pursuant  to  regulations  at  50  CFR 
300.62. 

The  Prohibited  Species  Donation 
(PSD)  program  regulations  at  50  CFR 
679.26  include  provisions  for  the 
donation  of  those  trawl-caught  halibut 
that  are  delivered  by  catcher  vessels  to 
shoreside  processors.  A  final  rule 
published  in  the  Federal  Register  (63 
FR  32144,  June  12,  1998)  authorized 
volimtary  distribution  of  halibut  taken 
as  bycatch  in  the  groimdfish  trawl 
fishery  to  needy  individuals  by  tax- 
exempt  organizations  through  a  NMFS- 
authorized  distributor. 

The  program  is  limited  to  dead 
halibut  landed  by  trawl  catcher  vessels 
to  shoreside  processors.  Many  of  the 
halibut  taken  in  the  groundfish  fisheries 
are  discarded  alive.  However,  dead 
halibut  are  sometimes  landed  shoreside 
by  trawl  catcher  vessels  because  at-sea 
sorting  of  catch  is  not  practicable.  This 
action  has  no  impact  on  the  halibut 


resource  because  the  groundfish 
fisheries  are  restricted  by  halibut 
bycatch  mortality  limits  that  require 
closure  of  specified  fisheries  when  a 
limit  has  been  reached.  This  final  rule 
has  no  impact  on  target  and  non-target 
species  of  the  groundfish  fisheries 
harvested  because  it  has  no  effect  on 
harvest  amounts  or  patterns.  In  1998 
and  1999,  21,196  lb  (9,635  kg)  and  6,190 
lb  (2,814  kg)  of  eviscerated  halibut  were 
donated  through  the  PSD  program, 
respectively.  NMFS  estimates  that  the 
halibut  donation  program  provided 
65,000  meals  to  economically 
disadvantaged  individuals  in  the 
western  Washington  Puget  Sound  area 
in  1998.  No  violations  of  the  halibut 
donation  regulations  have  been  reported 
or  observed. 

Without  this  final  rule  the  halibut  part 
of  the  PSD  program  would  have  expired 
on  December  31,  2000.  This  simset 
provision  was  advocated  by  the  Council 
and  the  IPHC  so  that  management 
agencies  could  assess  the  effectiveness 
of  the  halibut  donation  program,  relative 
to  the  program's  objectives,  before  the 
Council  took  action  to  extend  the 
program  beyond  the  year  2000. 

At  its  June  2000  meeting,  the  Coimcil 
requested  NMFS  to  initiate  rulemaking 
to  permanently  extend  the  halibut 
donation  program.  The  Coimcil  also 
endorsed  a  recommendation  by  IPHC 
staff  to  review  the  program  every  3  years 
and  assess  whether  regulatory  changes 
should  be  pursued  to  respond  to  any 
management  or  enforcement  concerns 
that  may  arise  in  the  future.  With  this 
rulemaking,  NMFS  permanently  extends 
the  existing  halibut  provisions  of  the 
PSD  program.  This  action  makes  no 
other  changes  to  the  existing  PSD 
program.  NMFS,  the  Council,  and  the 
IPHC  will  conduct  a  periodic  review  of 
the  program  and  the  regulations  could 
be  revised  in  the  future,  if  necessary,  to 
respond  to  new  concerns. 

A  proposed  rule  to  permanently 
implement  the  Pacific  halibut  donation 
program  was  pubhshed  in  the  Federal 
Register  for  a  15-day  public  review  and 
comment  period  (65  FR  56860, 
September  20,  2000).  No  written 
comments  were  received  during  the 
comment  period. 
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Classification 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  this  final  regulatory 
amendment  is  consistent  with  the 
FMPs,  the  Magnuson-Stevens  Act,  and 
other  applicable  laws. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  for  good 
cause  under  5  U.S.C.  553(d)(3)  that 
delaying  the  effectiveness  of  this  final 
rule  for  30  days  would  be  contrary  to 
the  public  interest.  Such  a  delay  would 
cause  the  Pacific  halibut  donation 
program  to  expire.  The  intent  of  this 
action  is  to  have  that  program  continue 
without  interruption  so  that  its  benefits 
to  economically  disadvantaged 
individuals  can  continue.  Further,  the 
program  is  voluntary  and  no  individual 
has  to  take  any  action  because  the 
program  remains  in  effect.  Accordingly, 
the  AA  is  making  the  extension  effective 
January  1,  2001. 

This  final  rule  has  been  determined  to 
be  not  significant  for  pmposes  of  E.O. 
12866. 

The  Regional  Administrator 
determined  that  activities  conducted 
pursuant  to  this  rule  will  not  affect 
endangered  and  threatened  species  or 
critical  habitat  imder  the  Endangered 
Species  Act  (ESA). 

Pursuant  to  section  7  of  the  ESA, 
NMFS  has  completed  a  consultation  on 
the  effects  of  the  groundfish  fishery  on 
listed  species.  Reasonable  and  prudent 
alternatives  have  been  implemented  to 
mitigate  the  adverse  impacts  of  the 
pollock  fisheries  on  the  western 


population  of  Steller  sea  lion  and  its 
critical  habitat  (65  FR  3892,  January  25, 
2000,  and  extended  at  65  FR  36795, 
June  12,  2000).  NMFS  also  completed 
consultations  on  the  effects  of  the  2000 
BSAI  groiuidfish  fisheries  on  listed 
species  and  on  critical  habitat.  These    • 
consultations  were  completed  December 
23,  1999,  and  concluded  that  the 
proposed  fisheries  were  not  likely  to 
cause  jeopardy  or  adverse  modification 
to  designated  critical  habitat.  However, 
in  an  order  dated  January  25,  2000,  the 
District  Court  for  the  Western  District  of 
Washington  (Comt)  concluded  that 
NMFS  must  consult  pursuant  to  section 
7  of  the  ESA  on  the  fishery  management 
plans  for  the  groundfish  fisheries  of  the 
BSAI  and  GOA.  Greenpeace  v.  NMFS, 
Civ.  No.  98-49ZZ  (W.D.  Wash.).  On 
August  7,  2000,  the  Court  issued  an 
injunction,  effective  August  8,  2000, 
prohibiting  fishing  for  groundfish  with 
trawl  gear  in  the  exclusive  economic 
zone  within  Steller  sea  lion  critical 
habitat  west  of  144°  W.  long,  until 
NMFS  issues  a  comprehensive 
biological  opinion  adequately  analyzing 
the  full  scope  of  the  FMPs.  (Greenpeace 
V.  NMFS,  106  F.  Supp.  2d  1066  (W.D. 
Wash.  2000)).  The  critical  habitat  areas 
closed  by  the  Court's  injunction  are 
defined  in  regulations  codified  at  50 
CFR  226.202.  and  in  Tables  1  and  2  to 
50  CFR  part  226.  Pursuant  to  the  ESA, 
NMFS  published  an  interim  final  rule 
prohibiting  fishing  for  groundfish  with 
trawl  gear  in  Steller  sea  lion  critical 
habitat  specified  in  the  Court's 
injiuiction  (65  FR  49766,  August  15, 
2000).  This  interim  final  rule  was 
effective  August  9,  2000,  and  will 
remain  in  effect  xmtil  the  Coiul  orders 
otherwise.  NMFS  has  developed  a 
comprehensive  biological  opinion  that 
evaluates  the  effects  of  the  FMPs  on 
endangered  and  threatened  species  and 
their  critical  habitat  as  required  by  the 
Court. 


Notwithstcuiding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reducation  Act  (PRA),  unless  that 
collection  of  information  displays  a 
ciurently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA.  These  collections  of  this 
information  have  been  approved  under 
0MB  control  number  0648-0316.  Public 
reporting  burden  (per  individual)  for 
these  collections  of  information, 
including  both  salmon  and  halibut 
donations,  is  estimated  to  average  as 
follows:  40  hours  every  3  years  per 
application  and  40  hours  per  year  for 
completing  a  list  of  vessels  and 
processors  for  a  NMFS  authorized 
distributor;  9  hours  per  year  (0.1  hrs  for 
90  processing  days)  for  vessel  and 
processor  labeling  and  product  tracking 
documentation;  and  15  minutes  per  year 
for  vessels/processor  documentation. 
The  estimated  response  times  listed 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the    ' 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information. 

Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES). 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
commimications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  final  rule.  Such  conunents 
should  be  sent  to  NMFS,  Alaska  Region 
(see  ADDRESSES). 


List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  8,  2000. 
William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1 .  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 


Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq.;  Title  II  of  Division  C, 
Pub.  L.  105-277;  Sec.  3027,  Pub.  L.  106-31, 
113  Stat.  57;  16  U.  S.  C.  1540(f). 

2.  In  §  679.26,  paragraphs  (a)(2)  and 
(b){3)(iv)  are  revised  to  read  as  follows: 

§  679.26    Prohibited  Species  Donation 
Program  (PSD). 

(a)  *  *  * 

(2)  Hahbut  delivered  by  catcher 
vessels  using  trawl  gear  to  shoreside 
processors. 

(b)  *  *  * 

(3)  *  *  * 

(Iv)  Effective  period.  A  PSD  permit 
issued  for  salmon  or  hahbut  remains  in 
effect  for  a  3-year  period  after  the 


selection  notice  is  published  in  the 
Federal  Register  unless  suspended  or 
revoked.  A  PSD  permit  issued  to  an 
authorized  distributor  may  be  renewed 
following  the  application  procedures  in 
this  section. 
***** 

[FR  Doc.  00-31917  Filed  12-13-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-69-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  SOCATA — 
Groupe  Aerospatiale  Modei  TBM  700 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA — Groupe  Aerospatiale 
(SOCATA)  Model  TBM  700  airplanes. 
The  proposed  AD  would  require  you  to 
install  a  thermal  protection  sleeve  on 
the  propeller  governor  flexible  cable. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  propeller 
control  because  of  hardening  or 
blocking  of  the  control  cable,  which 
could  result  in  the  inability  to  control 
propeller  pitch  and  inability  to  feather 
the  propeller.  Such  failure  could  lead  to 
loss  of  airplane  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
January  19,  2001. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2000-CE- 
69-AD.  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106.  You  may  read 
comments  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  service  information  that 
applies  to  the  proposed  AD  from 
SOCATA  Groupe  AEROSPATIALE, 


Customer  Support,  Aerodrome  Tarbes- 
Ossim-Lourdes,  BP  930— F65009  Tarbes 
Cedex,  France;  telephone:  (33) 
(0)5.62.41.73.00;  facsimile:  (33) 
(0)5.62.41.76.54;  or  the  Product  Support 
Manager.  SOCATA— Groupe 
AEROSPATIALE,  North  Perry  Airport, 
7501  Pembroke  Road,  Pembroke  Pines, 
Florida  33023;  telephone:  (954)  894- 
1160;  facsimile:  (954)  964-4191.  You 
may  read  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  the  Proposed 
AD? 

We  invite  your  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  niunber  and  send  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
by  the  closing  date  specified  above, 
before  acting  on  the  proposed  rule.  We 
may  change  the  proposals  contained  in 
this  action  in  light  of  the  comments 
received. 

Are  there  Any  Specific  Portions  of  the 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposed  rule  that  might 
require  a  change  to  the  proposed  rule. 
You  may  look  at  all  comments  we 
receive.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  proposal. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1 , 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 


can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-69- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  SOCATA 
Model  TBM  700  airplanes.  The  DGAC 
reports  five  occiurences  on  civilian  and 
military  Socata  model  TBM  700 
airplanes  where  there  was  damage  to  the 
internal  sleeve  of  the  flexible  propeller 
control  cable.  This  damage  was  because 
of  thermal  conduction  generated  by  the 
turboprop  left  hand  exhaust  nozzle. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of 
propeller  control  because  of  hardening 
or  blocking  of  the  control  cable.  This 
could  result  in  the  inability  to  control 
propeller  pitch  and  inability  to  feather 
the  propeller.  Such  failure  could  lead  to 
loss  of  airplane  control. 

Is  There  Service  Information  That 
Applies  to  this  Subject? 

SOCATA  has  issued  Service  Bulletin 
SB  70-084,  dated  September  2000. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for  the  installation  of  a 
thermal  protection  sleeve  on  the 
propeller  governor  flexible  cable. 

What  Action  Did  the  DGAC  Take? 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  Number  2000-430(A),  dated 
November  15,  2000,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 


IVas  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Following  this 
bilateral  airworthiness  agreement,  the 
DGAC  has  kept  FAA  informed  of  the 
situation  described  above. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— ^the  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  SOCATA  Model  TBM  700 
airplanes  of  the  same  type  design; 

— the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplemes;  and 


— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  the  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously  referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  the 
Proposed  AD  Impact? 

We  estimate  that  the  proposed  AD 
affects  80  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  the 
Proposed  AD  on  Owners  or  Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to  do 
the  proposed  modification: 


Labor  Cost 

-    ■■■ 
Parts  Cost 

Total  Cost  Per 
Airplane 

Total  Cost  on  U.S. 
Operators 

2  workhours  x  $60  per  hour  =  $120. 

$40 

$120 -1- $40  =  $160 

$160  >  80  = 
$12,800 

Compliance  Time  of  the  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
the  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  would  be  within  the  next  100  hours 
time-in-service  (TIS)  after  the  effective 
date  of  the  proposed  AD  or  within  the 
next  3  calendar  months  after  the 
effective  date  of  this  proposed  AD, 
whichever  occurs  first. 

Why  Is  the  Compliance  Time  of  the 
Proposed  AD  Presented  in  Both  Hours 
TIS  and  Calendar  Time? 

The  affected  airplanes  are  used  in 
general  aviation  operations.  Those 
operators  may  accumulate  100  hoiu's 
TIS  on  the  airplane  in  less  than  3 
months  and  many  owners  have 
numerous  affected  airplanes.  We  have 
determined  that  the  dual  compliance 
time: 

— gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  do  the  actions  in  this 
proposed  AD;  cuid 
— ensiu^es  that  the  vuisafe  condition 
referenced  in  this  AD  will  be 
corrected  within  a  reasonable  time 
period  without  inadvertentiy 
grounding  any  of  the  affected 
airplanes. 

What  Are  the  Differences  Between  the 
French  AD  and  the  Proposed  AD? 

The  French  AD  requires  the 
modification  at  the  next  scheduled 
inspection  and  at  the  latest  before 
December  21,  2000.  We  propose  a 
requirement  that  you  install  the  thermal 
protection  sleeve  within  the  next  100 


hours  time-in-service  (TIS),  or  within 
the  next  three  calendar  months, 
whichever  occtus  first. 

We  caimot  legally  enforce  a 
compliance  time  of  at  the  next 
scheduled  inspection.  We  believe  that  a 
compliance  time  of  100  hours  TIS  or 
within  the  next  three  months, 
whichever  occurs  first,  will  give  the 
owners  or  operators  of  the  affected 
airplanes  enough  time  to  have  the 
proposed  actions  accomplished  without 
compromising  the  safety  of  the 
airplanes. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regxilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

SOCATA — Groupe  Aerospatiale:  Docket  No. 
2000-CE-6»-AD 

(a)  What  airplanes  are  affected  by  tttis  AD? 
This  AD  affects  Model  TBM  700  airplanes, 
serial  numbers  1  thru  156,  and  158  thru  163; 
that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
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to  prevent  loss  of  propeller  control  because 
of  hardening  or  blocking  of  the  control  cable, 
which  could  result  in  the  inability  to  control 
propeller  pitch  and  inability  to  feather  the 


propeller.  Such  failure  could  lead  to  loss  of 
airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 


problem,  you  must  do  the  following,  unless 
already  accomplished: 


Actions 


Install  a  thermal  protection  sleee  on  ftie  pro- 
peller control  cable. 


Compliance 


Within  the  next  100  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD  or  within 
the  next  3  calendar  months  after  the  effec- 
tive date  of  this  AD,  whichever  occurs  first, 
unless  already  done. 


Procedures 


Do  this  installation  following  the  ACCOM- 
PLISHMENT INSTRUCTIONS  of  Socafa 
Service  Bulletin  SB  70-084,  dated  Sep- 
tember 2000,  and  the  applicable  mainte- 
nance manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative.  Send 
your  request  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schletzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64016;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
SOCATA  Groupe  AEROSPATIALE.  Customer 
Support,  Aerodrome  Tarbes-Ossun-Lourdes, 
BP  930— F65009  Tarbes  Cedex,  France:  or  the 
Product  Support  Manager,  SOCATA— 
Groupe  AEROSPATL\LE,  North  Perry 
Airport,  7501  Pembroke  Road,  Pembroke 
Pines,  Florida  33023.  You  may  look  at  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  AD  2000-430(A),  dated  November 
IS.  2000. 


Issued  in  Kansas  City,  Missouri,  on 
December  7,  2000. 

Larry  E.  Werth. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  00-31892  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 
42  CFR  Part  1001 

Solicitation  of  New  Safe  Hartxirs  and 
Special  Fraud  Alerts 

agency:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  of  intent  to  develop 

regulations. 

SUMMARY:  In  accordance  with  section 
205  of  the  Health  Insurance  Portability 
and  Accountabihty  Act  (HIPAA)  of 
1996,  this  annual  notice  solicits 
proposals  and  recommendations  for 
developing  new  and  modifying  existing 
safe  harbor  provisions  under  the  Federal 
and  State  health  care  programs'  anti- 
kickback  statute,  as  well  as  developing 
new  OIG  Special  Fraud  Alerts. 
DATES:  To  asstu-e  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  February  12,  2001. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-51-N,  Room 
5246.  Cohen  Building.  330 
Independence  Avenue,  SW.. 
Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG— 51-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
diey  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  SW.. 


Washington,  DC,  on  Monday  through 

Friday  of  each  week  from  8:00  a.m.  to 

4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 

Schaer,  (202)  619-0089.  OIG 

Regulations  Officer. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  OIG  Safe  Harbor  Provisions 

Section  1128B(b)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C.  1320a- 
7b{b))  provides  criminal  penalties -for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay.  solicit  or 
receive  remuneration  in  order  to  induce 
bu  Jiess  reimbursed  under  the  Federal 
or  State  health  care  programs.  The 
offense  is  classified  as  a  felony,  and  is 
punishable  by  fines  of  up  to  $25,000 
and  imprisonment  for  up  to  5  years.  The 
OIG  may  also  impose  administrative 
sanctions  or  exclude  violators  from  the 
Federal  or  State  health  care  programs. 

The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates,  whether  made  directly  or 
indirectly,  overtly  or  covertly,  or  in  cash 
or  in  kind.  In  addition,  prohibited 
conduct  includes  not  only  remuneration 
intended  to  induce  referrals  of  patients, 
but  remuneration  intended  to  induce 
the  arranging  for  or  the  piu-chasing. 
leasing  or  ordering  of  any  good,  facility, 
service,  or  item  paid  for  by  Federal  or 
State  health  care  programs. 

Since  the  statute  on  its  face  is  so 
broad,  concern  has  been  expressed  for 
many  years  that  some  relatively 
innocuous  commercial  arrangements  are 
technically  covered  by  the  statute  and 
are.  therefore,  subject  to  criminal 
prosecution.  As  a  response  to  the  above 
concern,  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of 
1987.  section  14  of  Public  Law  100-93. 
specifically  required  the  development 
and  promulgation  of  regulations,  the  so- 
called  "safe  harbor"  provisions, 
designed  to  specify  various  payment 
and  business  practices  which,  although 
potentially  capable  of  inducing  referrals 
of  business  imder  the  Federal  and  State 
health  care  programs,  would  not  be 
treated  as  criminal  offenses  under  the 


anti-kickback  statute  (section  1128B(b) 
of  the  Act;  42  U.S.C.  1320a-7b(b))  and 
would  not  serve  as  a  basis  for  a  program 
exclusion  imder  section  1128(b)(7)  of 
the  Act;  42  U.S.C.  1320a-7(b){7).  The 
OIG  safe  harbor  provisions  have  been 
developed  "to  limit  the  reach  of  the 
statute  somewhat  by  permitting  certain 
non-abusive  arrangements,  while 
encouraging  beneficial  and  innocuous 
arrangements"  (56  FR  35952,  July  29, 
1991).  Health  care  providers  and  others 
may  voluntarily  seek  to  comply  with 
these  provisions  so  that  they  have  the 
assurance  that  their  business  practices 
are  not  subject  to  any  enforcement 
action  under  the  anti-kickback  statute  or 
program  exclusion  authority. 

To  date,  the  OIG  has  developed  and 
codified  in  42  CFR  1001.952  a  total  of 
21  final  safe  harbors  that  describe 
practices  that  are  sheltered  from 
liability.  The  OIG  is  also  currently 
developing  a  final  safe  harbor  rule 
addressing  ambulance  restocking 
arrangements. 

B.  OIG  Special  Fraud  Alerts 

In  addition,  the  OIG  has  also 
periodically  issued  Special  Fraud  Alerts 
to  give  continuing  guidance  to  health 
care  providers  with  respect  to  practices 
the  OIG  regards  as  unlavdul.  These 
Special  Fraud  Alerts  serve  to  notify  the 
health  care  industry  that  the  OIG  has 
become  aware  of  certain  abusive 
practices  that  the  OIG  plans  to  pursue 
and  prosecute,  or  to  bring  civil  and 
administrative  action,  as  appropriate. 
The  Special  Fraud  Alerts  also  serve  as 
a  tool  to  encourage  industry  compliance 
by  giving  providers  an  opportunity  to 
examine  their  own  practices.  The  OIG 
Special  Fraud  Alerts  are  intended  for 
extensive  distribution  directly  to  the 
health  care  provider  commimity,  as  well 
as  those  charged  with  administering  the 
Medicare  and  Medicaid  programs. 

In  developing  these  Special  Fraud 
Alerts,  the  OIG  has  relied  on  a  number 
of  sources  and  has  consulted  direcdy 
with  experts  in  the  subject  field, 
including  those  within  the  OIG,  other 
agencies  of  the  Department,  other 
Federal  and  State  agencies,  and  those  in 
the  health  care  industry.  To  date,  ten 
individual  Special  Fraud  Alerts  have 
been  issued  by  the  OIG  and 
subsequenUy  reprinted  in  the  Federal 
Register.^ 


'  See  59  FR  65372  (December  19,  1994):  60  FR 
40847  (August  10,  1995);  61  FR  30623  (June  17, 
1996);  63  FR  20415  (April  24,  1998):  and  64  FR 
1813  (January  12,  1999).  The  OIG  has  also  issued 
three  Special  Advisory  Bulletins— 64  FR  37985 
(July  14,  1999);  64  FR  52791  (September  30,  1999); 
and  64  FR  61353  (November  10, 1999). 


C.  SectioT^  205  of  Public  Law  104-191 

Section  205  of  Public  Law  104-191 
requires  the  Department  to  develop  and 
publish  an  annual  notice  in  the  Federal 
Register  formally  soliciting  proposals 
for  modifying  existing  safe  harbors  to 
the  anti-kickback  statute  and  for 
developing  new  safe  harbors  and 
Special  Fraud  Alerts. 

In  developing  safe  harbors  for  a 
criminal  statute,  the  OIG  is  compelled  to 
engage  in  a  complete  and  thorough 
review  of  the  range  of  factual 
circumstances  that  may  fall  within  the 
proposed  safe  harbor  subject  area  so  as 
to  uncover  all  potential  opportunities 
for  fraud  and  abuse.  Only  then  can  the 
OIG  determine,  in  consultation  with  the 
Department  of  Justice,  whether  it  can 
effectively  develop  regulatory 
limitations  and  controls  that  vdll  permit 
beneficial  and  innocuous  arrangements 
within  a  subject  area  while,  at  the  same 
time,  protecting  the  Federal  health  care 
programs  and  tibeir  beneficiaries  fitjm 
abusive  practices. 

II.  Solicitation  of  Additional  New 
Recommendations  and  Proposals 

In  accordance  with  the  requirements 
of  section  205  of  Public  Law  104-191. 
the  OIG  is  continuing  to  study  safe 
harbor  and  Special  Fraud  Alert 
proposals  submitted  in  response  to  the 
annual  solicitations.  Some  of  those 
suggestions  have  been  addressed  in  the 
safe  harbor  rulemakings  published  on 
November  19,  1999  (64  FR  63504  and  64 
FR  63518)  or  are  already  under 
development.  The  OIG  last  published  a 
FederaJ  Register  solicitation  notice  for 
developing  new  safe  harbors  and 
Special  Fraud  Alerts  on  December  10, 
1999  (64  FR  69217).  The  OIG  received 
17  timely-filed  responses  from  a  cross- 
section  of  organizations,  associations 
and  other  interested  parties.  In  response 
to  that  and  previously-issued  Federal 
Register  solicitation  notices,  a  status 
report  of  the  public  comments  received 
for  new  and  modified  safe  harbors  is  set 
forth  in  Appendix  G  to  the  OIG's 
Semiannual  Report  covering  the  period 
April  1.  2000  through  September.  30, 
2000.2  OIG  is  ciurenUy  taking  the 
recommendations  listed  in  the  appendix 
imder  advisement  and  is  not  seeking 
additional  public  coimnent  on  those 
proposals  at  this  time.  Rather,  this 
notice  seeks  additional 
recommendations  from  affected 
provider,  practitioner,  supplier  and 
beneficiary  representatives  regarding  the 
development  of  proposed  or  modified 
safe  harbor  regulations  and  new  Special 


Fraud  Alerts  beyond  those  siunmarized 
in  the  appendix  to  the  OIG  Semiannual 
Report  referenced  above. 

Criteria  for  modifying  and  establishing 
safe  harbor  provisions 

In  accordance  with  the  statute,  we 
will  consider  a  niunber  of  factors  in 
reviewing  proposals  for  new  or 
modified  safe  harbor  provisions,  such  as 
the  extent  to  which  the  proposals  would 
effect  an  increase  or  decrease  in — 

•  Access  to  health  care  services; 

•  The  quality  of  care  services; 

•  Patient  freedom  of  choice  among 
health  care  providers; 

•  Competition  among  health  care 
providers; 

•  The  cost  to  Federal  health  care 
programs; 

•  The  potential  overutilization  of  the 
health  care  services;  and 

•  The  ability  of  health  care  facilities 
to  provide  services  in  medically 
imderserved  areas  or  to  medically 
underserved  popidations. 

In  addition,  we  will  also  take  into 
consideration  the  existence  (or 
nonexistence)  of  any  potential  financial 
benefit  to  health  care  professionals  or 
providers  that  may  vary  based  on  their 
decisions  whether  to  (1)  order  a  health 
care  item  or  service,  or  (2)  arrange  for 
a  referral  of  health  care  items  or  services 
to  a  particular  practitioner  or  provider. 

Criteria  for  Developing  Special  Fraud 
Alerts 

In  determining  whether  to  issue 
additional  Special  Fraud  Alerts,  we  will 
also  consider  whether,  eind  to  what 
extent,  those  practices  that  would  be 
identified  in  new  Special  Fraud  Alerts 
may  result  in  any  of  the  consequences 
set  forth  above,  and  the  volume  and 
frequency  of  the  conduct  that  would  be 
identified  in  these  Special  Fraud  Alerts. 

A  detailed  explanation  of 
justifications  or  empirical  data 
supporting  the  suggestion,  and  sent  to 
the  address  indicated  above,  would 
prove  helpful  in  oiu  considering  and 
drafting  new  or  modified  safe  harbor 
regulations  and  Special  Fraud  Alerts. 

Dated:  December  7.  2000. 
June  Gibbs  Brown. 
Inspector  General. 
|FR  Doc.  00-31808  Filed  12-13-00;  8:45  am] 
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2  The  OIG  Semiannual  Report  can  be  accessed 
through  the  OIG  web  site  at  http://www.dhhs.gov/ 
oig/semann/index.htm. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheilc 
Administration  (NOAA) 

50  CFR  Part  679 

[Dockat  No.  001108316^)316-01;  I.D. 
060600B] 

RIN  0648-AK50 

Fisharies  of  ttw  Exclusive  Econon>lc 
Zone  Off  Alaska;  Improved  Individual 
Fishing  Quota  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  amend  regulations  implementing  the 
Individual  Fishing  Quota  (IFQ)  Program 
for  the  Pacific  halibut  and  sablefish 
fixed  gear  fisheries  in  and  off  Alaska. 
NMFS  has  identified  parts  of  the 
program  that  need  further  refinement  or 
correction  for  effective  management  of 
the  affected  fixed  gear  fisheries.  This 
action  is  intended  to  effect  those 
refinements  and  is  necessary  to  further 
the  objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  with 
respect  to  the  IFQ  fisheries. 
DATES:  Comments  must  be  received  by 
January  16,  2001. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Administrator 
for  the  Sustainable  Fisheries  Division, 
Alaska  Region.  NMFS,  Room  453,  709 
West  9th  Street,  Juneau,  AK  99801,  or 
P.O.  Box  21668,  Juneau,  AK  99802, 
Attn:  Lori  J.  Gravel.  Copies  of  the 
Regulatory  Impact  Review  may  be 
obtained  from  the  same  address.  Send 
comments  on  any  ambiguity  or 
unnecessary  complexity  arising  from  the 
language  used  in  this  proposed  rule  to 
the  Administrator.  Alaska  Region,  P.O. 
Box  21668,  Juneau,  AK,  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Hale,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  codified  at  50  Part  CFR 
679  implement  the  IFQ  Program,  a 
limited  access  system  for  management 
of  the  Pacific  halibut  [Hippoglossus 
stenolepis)  and  sablefish  (Anoplopoma 
fimbria)  fixed  gear  fisheries  in  and  off 
Alaska,  under  the  authority  of  the 
Northern  Pacific  Halibut  Act  (Halibut 
Act)  with  respect  to  halibut  and  the 
Magnuson-Stevens  Act  with  respect  to 
sablefish.  Further  information  on  the 


rationale  for  and  implementation  of  the 
IFQ  Program  is  contained  in  the 
preamble  to  the  final  rule  implementing 
the  IFQ  Program  published  in  the 
Federal  Register,  November  9,  1993  (58 
FR  59375). 

NMFS'  continuing  assessment  of  the 
IFQ  Program's  responsiveness  to 
conservation  and  management  goals  for 
Pacific  halibut  and  sablefish  fisheries 
has  produced  two  "omnibus"  packages 
of  IFQ  regulatory  reforms  since  the 
inception  of  the  program  (60  FR  22307, 
May  5,  1995;  61  FR  41523,  August  9, 
1996).  This  proposed  action,  the  third 
sach  "omnibus"  package  of  regulatory 
changes  to  the  IFQ  Program,  would 
amend  various  portions  of  the  program's 
implementing  regulations  that  require 
further  refinement.  These  changes  are 
necessary:  To  promote  the  ability  of 
fishermen  to  conduct  efficient  LFQ 
fishing  operations,  while  complying 
with  IFQ  Program  requirements;  to 
improve  NMFS'  ability  to  efficiently 
administer  the  program;  and  to  improve 
the  clarity  and  consistency  of  IFQ 
Program  regulations. 

Tnis  proposed  action  would  make  the 
following  changes  to  the  IFQ  Program: 
(1)  In  §  679.1  Purpose  and  scope,  add 
explicit  reference  to  the  Northern 
Pacific  Halibut  Act  (Halibut  Act),  under 
which  regulations  in  this  part  regarding 
the  Pacific  halibut  fishery  were 
developed,  and  in  §  679.1(d)  revise 
"IFQ  management  plan"  to  read  "IFQ 
management  measures"  to  prevent  any 
inference  that  the  IFQ  Program  is  itself 
a  "fishery  management  plan"  as  that 
term  is  used  in  the  Magnuson-Stevens 
Act;  (2)  clarify  the  requirements  for  IFQ 
fishermen  participating  in  open  access 
sablefish  fisheries  in  Alaska  State 
waters;  (3)  revise  nomenclatiu^  to 
reflect  organizational  changes  in  NMFS' 
Restricted  Access  Management  (RAM) 
division;  (4)  revise  the  definition  of  an 
IFQ  landing  to  include  vessels  that  are 
removed  bom  the  water  and  put  on 
trailers;  (5)  delete  the  reference  to  an 
"accompanying  statement"  establishing 
IFQ  balances;  (6)  exempt  lingcod 
fishermen  using  dinglebar  gear  from  the 
IFQ  6-hour  prior  notice  of  landing  and 
12'hour  landing  window  requirements; 
(7)  add  gear  type  to  information 
required  on  a  completed  IFQ  landing 
report;  (8)  clarify  which  registered 
buyer,  in  landings  involving  multiple 
registered  buyers,  is  responsible  for 
compliance  with  shipment  report 
requirements;  (9)  make  minor 
corrections  to  errors  arising  from  the 
consolidation  of  regulations;  (10) 
modify  the  existing  siuvivorship 
transfer  provisions  to  allow  for  the 
temporary  transfer  of  a  deceased  QS 
holder's  QS  and  IFQ  to  a  designated 


beneficiary,  and  revise  a  paragraph  on 
an  IFQ  leasing  provision  that  expired  in 
1998;  (11)  require  amiual  updates  on  the 
status  of  corporations  and  partnerships; 
(12)  allow  the  electronic  submission  of 
appeals  to  initial  administrative 
decisions;  and  (13)  clarify  reporting 
requirements  for  purposes  of  the 
Paperwork  Reduction  Act.  A  discussion 
of  and  justification  for  each  of  the 
proposed  measures  follows. 

Referencing  the  Halibut  Act  in  §  679.1. 
Purpose  and  scope 

The  IFQ  Program  is  a  limited  access 
system  for  two  separate  fisheries:  (1) 
The  fixed  gear  sablefish  fishery,  which 
NMFS  manages  under  the  authority  of 
the  Fishery  Management  Plan  for 
Groimdfish  of  the  Gidf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Grotmdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs),  and 
(2)  the  Pacific  halibut  fishery,  which 
NMFS  manages  under  the  authority  of 
the  Halibut  Act.  In  §  679.1.  Purpose  and 
scope,  an  explicit  reference  to  the 
Halibut  Act  as  the  authorizing  statute 
for  regidations  in  part  679  pertaining  to 
halibut  would  be  added.  Further,  the 
reference  to  "IFQ  management  plan"  at 
§  679.1(d)  would  be  revised  to  read 
"IFQ  management  measures"  to  prevent 
the  inference  that  the  IFQ  Program  is 
itself  a  "fishery  management  plan"  as 
that  term  is  used  in  the  Magnuson- 
Stevens  Act. 

IFQ  Fishermen  and  Open  Access 
Sablefish  Fisheries  in  Alaska  State 
Waters 

Section  679.1(d)(l)(i)(B)  identifies 
vessels  required  to  observe  IFQ 
regulations  when  participating  in  such 
fisheries  as  vessels  on  which  "such 
fishing  is  conducted  by  persons  who 
have  been  issued  permits  under  § 
679.4."  For  clarity,  the  citation  to  § 
679.4  would  be  replaced  by  descriptions 
of  such  permits:  sablefish  QS  and  IFQ 
permits,  and  sablefish  IFQ  cards. 
Section  679.1(d)(l)(i)(B)  also  would  be 
revised  to  read  "persons  who  hold" 
rather  than  "persons  who  have  been 
issued"  such  permits.  The  current 
language  could  be  read  to  require  IFQ 
sablefish  fishermen  who  have  been 
issued  such  permits  at  any  time  in  the 
past  to  comply  with  all  IFQ  regulations 
when  participating  in  an  open  access 
sablefish  fishery  in  Alaska  State  waters. 
The  regulation  was  not  intended  to 
affect  the  activities  of  fishermen  who 
have  participated  in  the  IFQ  Program  in 
the  past  but  have  since  divested 
themselves  of  all  QS  or  IFQ  holdings.  As 
revised,  the  paragraph  would  pertain 
only  to  those  fishermen  who  currently 
hold  sablefish  QS  or  IFQ  or  who  are 


current  participants  in  the  program  as 
sablefish  IFQ  cardholders  or  hired 
skippers. 

Nomenclature  Change 

To  comport  with  organizational 
changes  within  NMFS,  the  definition  of 
"Chief,  RAM  Division"  in  §  679.2 
Definitions  would  be  changed  to  read 
"Program  Administrator  RAM,  means 
the  Program  Administrator  of  Restricted 
Access  Management.  Alaska  Region, 
NMFS."  All  subsequent  references  to 
"Chief,  RAM  Division"  in  50  CFR  679 
also  would  be  revised  to  read  "Program 
Administrator,  RAM." 

Trailering  of  Vessels 

As  defined  in  §  679.2,  the  term  "IFQ 
landing"  does  not  include  the 
"trailering"  of  vessels  (i.e..  removing  a 
vessel  from  the  water,  loading  the  vessel 
onto  a  trailer,  and  conveying  it 
elsewhere  other  than  dockside  for  the 
offloading  of  IFQ  harvests  and 
production  of  an  IFQ  landing  report). 
Such  practices  inhibit  NMFS'  ability  to 
monitor  IFQ  landings  to  ensure  proper 
accounting  of  harvests  against  IFQ 
balances.  Therefore,  the  definition  of  an 
IFQ  landing — "the  unloading  or 
transferring  of  any  IFQ  halibut,  IFQ 
sablefish,  or  products  thereof  from  the 
vessel  that  harvested  such  fish" — would 
be  revised  to  include  "the  removal  from 
the  water  of  a  vessel  carrying  any  IFQ 
halibut,  IFQ  sablefish,  or  products 
thereof." 

Accompanying  Statement 

The  reference  to  "the  most  recent 
accompanying  statement  specifying  the 
amount  of  each  species  that  may  be 
harvested  diuing  the  current  IFQ  fishing 
season"  would  be  deleted  from  § 
679.4(d)(l)(i).  While  such  an 
accompanying  statement  was  originally 
projected  as  part  of  the  IFQ  permit, 
NMFS  currently  issues  no  such 
accompanying  statement,  because  the 
IFQ  card  itself  is  sufficient  to  establish 
a  fisherman's  IFQ  balance. 

Delivery  of  IFQ  Halibut  Bycatch  by 
Lingcod  Fishermen  Using  Dinglebar 
Gear 

Lingcod  dinglebar  fishermen  who 
hold  halibut  IFQ  are  required  to  keep 
and  offload  any  halibut  bycatch 
incidental  to  lingcod  harvests. 
Consequendy.  such  lingcod  fishermen 
who  take  small  amounts  of  halibut 
bycatch  must  comply  with  the  IFQ 
Program's  6-hour  prior  notice  of  landing 
and  12-hour  landing  window 
requirements  before  they  can  offload 
their  lingcod  harvests. 

Because  these  requirements  may 
contribute  to  the  illegal  discard  of  IFQ 


halibut  bycatch  in  the  lingcod  dinglebar 
fishery.  NMFS  believes  lingcod 
fishermen  should  be  exempted  from  the 
e-hoiu  prior  notice  requirement  and  the 
12-hour  landing  window  when  landing 
500  lb  (0.227  metric  tons  (mt))  or  less  of 
IFQ  halibut  bycatch  concurrenUy  with 
legal  lingcod  landings  harvested  with 
dinglebar  gear.  IFQ  landing  reports  for 
such  landings  would  still  be  requfred  as 
ciurently  prescribed.  NMFS  believes 
that  500  lbs  (0.227  mt)  is  large  enough 
to  cover  halibut  bycatch  in  the  lingcod 
dinglebar  fishery  but  not  so  large  as  to 
jeopardize  the  effective  monitoring  of 
IFQ  landings. 

To  effect  this  exemption,  paragraph 
679.5(l)(l)(iv)  and  (2)(iv)(A)(2)  would  be 
revised  to  exempt  lingcod  fishermen, 
and  a  definition  of  the  term  "dinglebar 
gear"  would  be  added  to  the  definitions 
of  authorized  fishing  gear  in  §  679.2. 
" Dinglebar geai^'  would  be  defined  to 
mean  "one  or  more  lines  retrieved  and 
set  with  a  troll  gurdy  or  hand  troll 
gurdy.  with  a  terminally  attached 
weight  fitjm  which  one  or  more  leaders 
with  one  or  more  liu-es  or  baited  hooks 
are  pulled  through  the  water  while  a 
vessel  is  making  way."  The  definition  of 
the  term  "troll  gear"  would  also  be 
amended  to  include  dinglebar  gear. 

Information  on  Gear  Type  in  Landing 
Report 

Paragraph  679.5(l)(2)(vi)  -woiUd  be 
revised  to  add  gear  type  to  information 
required  on  a  completed  IFQ  landing 
report.  NMFS  needs  to  be  apprised  of 
gear  type  used  in  making  landings  of 
IFQ  species  to  effectively  manage  the 
IFQ  Program,  which  is  limited  to  fixed 
gear.  Also,  certain  exemptions  from  IFQ 
recordkeeping  and  reporting 
requirements  are  based  on  gear-type  and 
require  that  NMFS  be  able  to  determine 
at  the  time  of  landing  the  gear  type  used 
to  harvest  IFQ  species.  For  instance, 
salmon  fishermen,  who  typically  use 
troll  gear,  are  exempt  from  the  prior 
notice  of  landing  and  12-hour  landing 
window  when  landing  500  lb  (0.227  mt) 
or  less  of  halibut  bycatch  with  legal 
salmon  landings.  Also,  as  discussed 
earlier,  rulemaking  would  extend  a 
similar  exemption  to  lingcod  fishermen 
using  dinglebar  gear.  NMFS  needs  to  be 
provided  with  information  on  gear  type 
in  IFQ  landing  reports  for  purposes  of 
distinguishing  such  exempted  landings 
from  potential  violations  of  IFQ 
recordkeeping  and  reporting 
requirements. 

Registered  Buyer  Responsible  for 
Shipment  Report 

Paragraph  679.5(l)(3)(i)(A)  would  be 
revised  to  specify,  for  IFQ  lemdings  that 
involve  more  than  one  registered  buyer. 


which  registered  buyer  is  responsible 
for  ensuring  compliance  with  shipment 
report  requirements.  Paragraph 
679.5(l)(3)(ii)  would  be  revised  to 
specify  that  by  signing  an  IFQ  Landing 
Report  and  thereby  taking  responsibility 
for  an  IFQ  Landing,  a  registered  buyer 
also  assumes  responsibility  for 
completing  and  submitting  to  NMFS  all 
shipment  reports  for  IFQ  harvests 
landed  under  that  landing  report. 
Current  regulations  do  not  sufficienUy 
assign  responsibility  for  proper 
compliance  with  shipment  report 
regulations,  and  other  persons  who  hold 
registered  buyer  permits  may  be 
involved  in  a  landing  but  not  in  the 
shipping  of  IFQ  harvests  from  the  point 
of  landing  to  other  destinations.  This 
proposed  change  would  assign  the 
responsibility  for  compliance  with 
shipment  report  requirements  to  the 
registered  buyer  who  signs  the  IFQ 
landing  report  for  those  harvests  being 
shipped. 

Prohibitions 

The  general  prohibition  at  § 
679.7(0(14)  would  be  revised  to  prohibit 
the  violation  of  any  provision  of  the  IFQ 
and  Community  Development  Quota 
(CDQ)  regulations  incorporated  into  §§ 
679.4  Permits,  679.5  Recordkeeping  and 
reporting,  and  subparts  C  and  D  of  50 
CFR  part  679.  Prior  to  the  consolidation 
of  the  regulations  governing  fisheries  in 
the  exclusive  economic  zone  off  Alaska 
into  50  CFR  part  679.  which  was 
required  by  the  President's  Regulatory 
Reform  Initiative  (61  FR  31228.  June  19, 
1996),  all  IFQ  and  CDQ  regulations  were 
in  a  single  subpart.  The  general 
prohibition  formerly  referred  to  this 
subpart.  With  the  consolidation  of 
regulations,  IFQ  and  CDQ  regulations 
pertaining  to  permits  and  to 
recordkeeping  and  reporting  were 
catalogued  under  subparts  dealing 
separately  with  those  respective 
subjects.  Section  679.7(0(14)  would  be 
revised  to  refer  again  to  all  regulations 
pertaining  to  the  IFQ  and  CDQ 
programs. 

Expanding  Survivorship  Transfer 
Provisions 

Paragraph  679.41  (k)(2)  would  be 
revised  to  expand  the  existing 
survivorship  transfer  provisions  to 
include  a  family  member  designated  as 
a  beneficiary  to  whom  the  survivorship 
transfer  privileges  would  extend  in  the 
absence  of  a  surviving  spouse.  The  IFQ 
Program  restricts  the  transfer  of  category 
B,  C,  or  D  quota  share  (QS)  and  resulting 
IFQ  to  prevent  excessive  consolidation 
of  QS  and  ensure  that  QS  continues  to 
be  held  by  professional  fishermen, 
rather  than  being  acquired  by 
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investment  speculators.  In  1996,  NMFS 
amended  the  regulations  to  allow  for  a 
temporary  transfer  of  QS  to  surviving 
spouses  of  deceased  QS  holders  (61  FR 
41523;  August  9,  1996).  Under  this 
provision,  upon  the  death  of  an 
individual  who  holds  QS  or  IFQ,  a 
surviving  spouse  may  request  to  receive 
for  3  years  all  QS  and  IFQ  held  by  the 
decedent,  unless  a  contrary  intent  was 
expressed  in  a  will  that  is  probated. 
This  provision  was  consistent  with  the 
Council's  intent  for  the  IFQ  Program,  as 
evidenced  by  sections  14.4.7.1.4(5)  and 
4.4.1.1.4(5),  respectively,  of  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  and  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMPs).  which  state: 

The  Secretary  may,  by  regulation, 
designate  exceptions  to  (the  transfer 
provisions]  to  be  employed  in  cases  of 
personal  injury  or  extreme  personal 
emergency  which  allows  the  transfer  of  [IFQ 
resulting  from  QS  assigned  to  vessel 
categories  B,  C,  or  D)  for  limited  periods  of 
time. 

In  June  1997,  the  Council 
reconunended  that  the  transfer 
privileges  be  extended  to  any  heirs  of 
the  deceased,  so  that  other  members  of 
a  deceased  QS  holder's  inunediate 
family  may  benefit  for  a  certain  period 
of  time  from  the  deceased's  commercial 
fishing  interests  with  regard  to  the  IFQ 
Program.  NMFS  subsequently  published 
a  proposed  rule  to  implement  the 
Cotmcil's  recommendation  in  the 
Federal  Register  on  November  6, 1997 
(62  FR  60060).  Following  the 
publication  of  this  proposed  rule  and 
upon  further  analysis,  NMFS  recognized 
that  the  proposed  action  would  not 
provide  transfer  privileges  for  an 
emergency  situation  and  would  require 
an  FMP  amendment  not  authorized  by 
the  Coimcil.  Therefore,  NMFS  withdrew 
the  proposed  rule  by  publishing  a  notice 
to  that  effect  in  the  Federal  Register  (63 
FR  13161,  March  18,  1998).  which 
provides  fiulher  explanation  of  the 
rationale  for  the  withdrawal  of  the  rule. 
Upon  the  withdrawal  of  the  proposed 
rule,  the  Coimcil  requested  that  the 
analysis  be  amended  with  a  new 
alternative  that  would  effect  the  intent 
of  the  proposed  action — to  extend  the 
benefit  of  the  surviving  spouse  privilege 
to  families  of  deceased  QS  holders  who 
have  no  surviving  spouse — in  a  manner 
consistent  with  the  FMPs'  emergency 
transfer  provisions. 

This  proposed  action  would  allow  QS 
holders  to  provide  NMFS  with  the  name 
of  an  immediate  family  member  to  be 
the  beneficiary  of  the  smvivorship 
transfer  privileges  in  the  absence  of  a 
surviving  spouse.  The  designated 


beneficiary  would  be  granted  the  ability 
to  fish  or  to  transfer  the  deceased  QS 
holder's  IFQ  for  the  remainder  of  any 
ciurent  IFQ  season  and  to  fish  or 
transfer  the  total  annual  allocations  of 
IFQ  deriving  from  the  deceased  QS 
holder's  QS  by  right  of  svuvivorship  for 
a  period  of  3  years  from  the  date  of  the 
deceased  QS  holder's  death  or  until  the 
QS  is  awarded  to  a  legal  heir,  whichever 
comes  first. 

This  action  also  would  correct  an 
erroneous  citation  in  the  regulations 
implementing  the  survivorship  transfer 
privilege  at  §  679.4 l(k)(2).  The 
survivorship  transfer  provisions  exempt 
those  who  receive  emergency  transfers 
of  a.  deceased  QS  holder's  QS  from  the 
prohibition  on  leasing  of  IFQ  derived 
from  B,  C,  or  D  category  QS.  The 
citation  is  intended  to  refer  to  the 
leasing  prohibition,  which  stands  at  § 
679.41(h)(2).  The  existing  citation 
would  be  revised  to  cite  the  correct 
paragraph.  Also,  the  paragraph  cited, 
679.41(h)(2),  prohibits  leasing  of  more 
than  10-percent  of  a  QS  holder's  total 
annual  IFQ.  That  10  percent  leasing 
provision  expired  on  January  2,  1998, 
after  which  date  a  QS  holder  may  not 
transfer  any  IFQ  resulting  from  B,  C,  or 
D  category  QS  separately  from  the 
originating  QS.  Therefore,  §  679.41(h)(2) 
would  be  revised  to  read:  "IFQ  resulting 
from  category  B,  C,  or  D  QS  may  not  be 
transferred  separately  from  its 
originating  QS,  except  as  provided  in 
paragraph  (k)  of  this  section." 

Annual  Updates  on  the  Status  of 
Corporations  and  Partnerships 

A  paragraph  (5)  would  be  added  to  § 
679.42(j)  requiring  corporations  and 
partnerships  holding  QS  to  provide 
annual  updates  to  NMFS/Restricted 
Access  Management  on  the  status  of  the 
corporation  or  partnership  identifying 
all  cvurent  shareholders  or  partners  and 
affirming  the  entity's  continuing 
existence  as  a  corporation  or 
partnership.  Cxurent  IFQ  regulations 
require  collectively  held  QS  to  be 
transferred  to  a  qualified  individual 
upon  any  change  in  a  corporation  or 
partnership.  Corporations  or 
partnerships  that  have  been  issued  QS 
but  have  either  been  dissolved  or  have 
acquired  additional  shareholders  or 
partners  are  not  eligible  to  fish  the  EFQ 
resulting  from  that  QS.  To  ensure  that 
such  corporations  and  partnerships  are 
not  erroneously  issued  annual  IFQ 
resulting  from  the  collectively  held  QS, 
they  would  be  required  to  provide  the 
updates. 

Electronic  Submission  of  Appeals 

Paragraph  679.43(c)  would  be  revised 
to  allow  facsimile  submission  of  appeals 


of  initial  administrative  determinations 
made  to  the  Office  of  Administrative 
Appeals.  Current  regulations  that 
prohibit  the  filing  of  appeals  by 
facsimile  unnecessarily  inhibit  the 
transmission  of  timely  appeals  and 
would  therefore  be  removed.  Also,  the 
address  to  which  appeals  must  be  sent 
would  be  changed  from  the  Regional 
Administrator's  office  to  the  Office  of 
Administrative  Appeals. 

Information  Requirements 

The  regulations  pertaining  to  certain 
IFQ  forms  and  reports  would  be  revised 
to  clearly  identify  all  of  the  data 
elements  required  of  the  public  in  these 
collections  of  information.  Such 
clarification  is  necessary  to  assiu^  that 
all  collections  of  information  for  the  IFQ 
Program  are  authorized  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  The 
pertinent  collections  of  information  are: 
(1)  the  Request  for  QS  Application  at  50 
CFR  679.40(a)(6)(i);  (2)  the  IFQ  Landing 
Report  at  50  CFR  679.5(1)(2);  (3)  the  IFQ 
Vessel  Clearance  Report  at  679.5(l)(5)(i); 
(4)  the  IFQ  Transshipment 
Authorization  Request  at  679.5(1)(4); 
and  (5)  the  Corporation  Eligibility 
Notice  at  679.43(c). 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  PRA.  These  requirements 
are  either  new  or  revisions  to  collection- 
of-information  requirement  approved  by 
OMB  under  0MB  control  number  0648- 
0272.  These  requirements  have  been 
submitted  to  OMB  for  approval.  Public 
reporting  burden  per  response  for  these 
collections  of  information  is  estimated 
to  average  as  follows:  0.5  hours  for 
individuals  and  1  hour  for  corporations 
or  partnership  filling  out  a  Request  for 
QS  Application;  0.2  hours  for  an  IFQ 
landing  report;  0.2  hours  for  an  IFQ 
vessel  clearance  report;  2  hours  for  the 
identification  of  ownership  interest 
form;  0.3  houirs  for  an  IFQ  shipment 
report;  0.2  hours  for  an  IFQ 
transshipment  authorization  request;  0.5 
hours  for  the  Designated  Beneficiary 
form;  2  hours  for  the  Application  for 


Transfer  of  QS/IFQ;  and  4  hours  for  the 
Letter  of  Appeal,  including  in  all  cases 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Comments  are  invited  on  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  a  practical 
utility;  (b)  the  acciuacy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collections  of  information;  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collections  of  information  on 
respondents,  including  through  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  on  these  or  other 
aspects  of  the  information  collections  to 
NMFS  (see  ADDRESSES)  and  to  OMB  at 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503  (Attn: 
NOAA  Desk  Officer). 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  to  describe  this 
proposed  rule's  economic  effects  on 
small  entities.  This  proposed  action 
would  impact  all  QS  holders  in  the  IFQ 
Program,  as  well  as  seafood  processors 
and  transporters.  The  majority  of 
catcher  vessels  harvesting  IFQ  halibut 
and  IFQ  sablefish  meet  the  definition  of 
a  small  entity  under  the  RFA.  As  of  the 
end  of  the  1998  IFQ  season,  3,795 
persons  held  halibut  QS  and  919  held 
sablefish  QS.  Persons  who  buy  IFQ 
harvests  from  IFQ  fishermen  must 
possess  Registered  Buyers  permits,  and 
as  of  the  end  of  the  1998  season. 
Registered  Buyer  permits  were  held  by 
859  businesses,  including  restaurants, 
processors,  retailers,  brokers,  tenders, 
and  catcher/processors.  In  addition, 
families  of  deceased  QS  holders  would 
be  impacted  beneficially  by  the 
proposed  extension  of  temporary 
transfer  privileges  to  other  siuviving 
members  of  a  deceased  QS's  family  in 
addition  to  surviving  spouses. 

This  proposed  action  comprises  only 
minor  regulatory  changes,  adjustments, 
clarifications,  and  corrections  necessary 
to  refine  NMFS'  ability  to  manage  the 
program  effectively  and  to  improve  the 
clarity  and  consistency  of  the  program's 
implementing  regulations.  Seven  of  the 
proposed  changes  are  intended  to  clarify 
aspects  of  the  regulations  and  would 
impose  little  change  in  the  way  small 
businesses  conduct  their  businesses 
under  the  IFQ  Program,  except  to  avoid 


cuiy  potential  confusion  due  to  inexact 
regulatory  language. 

The  other  six  changes  contained  in 
this  proposed  action  may  have  greater 
impact  on  small  businesses  operating 
under  the  IFQ  Program,  but  these 
impacts  too  would  either  be  beneficial 
or  impose  relatively  minor  changes  in 
recordkeeping  and  reporting 
requirements.  Changes  in  the  program's 
collection-of-information  requirements 
have  been  discussed  above. 

These  changes  are  expected  to  have 
minimal  economic  impacts  on  small 
entities.  NMFS  has  not  identified 
alternatives  that  would  further 
minimize  these  impacts. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambigtiity  or  unnecessary 
complexity  arising  form  the  language 
used  in  this  proposed  rule.  Such 
comments  should  be  addressed  to  the 
Alaska  Regional  Administrator  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  6,  2000 
William  T.  Hogarth 

Deputy  Asst.  Administrator  for  Fisheries, 
National  Marine  Fislieries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  to  read  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq..  16  U.S.C. 
773,  et  seq. 

2.  In  part  679.  all  references  to  "Chief, 
RAM  Division"  are  removed  and 
"Program  Administrator,  RAM"  is 
added  in  its  place. 

3.  In  §  679.1,  the  first  sentence  of  the 
introductory  paragraph,  the 
introductory  text  to  paragraph  (d),  and 
paragraph  (d)(l)(i)(B)  are  revised  to  read 
as  follows: 

§  679.1     Purpose  and  scope. 

Regulations  in  this  part  were 
developed  by  the  Council  imder  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
the  Northern  Pacific  Halibut  Act.  *  *  * 
***** 

(d)  IFQ  Program  for  sablefish  and 
halibut.  The  IFQ  management  measures 
for  the  commercial  fisheries  that  use 


fixed  gear  to  harvest  sablefish  and 
halibut  (see  subparts  A,  B,  D,  and  E  of 
this  part). 

(1)  *  *  * 

(i)  *  *  * 

(B)  Using  fixed  gear  in  waters  of  the 
State  of  Alaska  adjacent  to  the  BSAI  and 
the  GOA,  provided  that  aboard  such 
vessels  are  persons  who  currently  hold 
quota  shares.  Individual  Fishing  Quota 
permits,  or  Individual  Fishing  Quota 
cards. 
***** 

4.  hi  §  679.2,  the  definition  of  "Chief. 
RAM  Division"  is  removed,  the 
definition  of  "IFQ  landing"  is  revised, 
the  definition  of  "Program 
Administrator,  RAM"  is  added,  and, 
under  the  definition  of  "Authorized 
fishing  gear",  paragraphs  (1)  through 
(15)  are  redesignated  as  paragraphs  (2) 
through  (16),  newly  designated 
paragraph  (16)  is  revised,  and  a  new 
paragraph  (1)  is  added  to  read  as 
follows: 

§679^    Definitions. 

***** 

Authorized  fishing  gear  *  *  * 
(1)  Dinglebar  gear  means  one  or  more 
lines  retrieved  and  set  with  a  troll  gurdy 
or  hand  troll  giu"dy,  with  a  terminally 
attached  weight  from  which  one  or  more 
leaders  with  one  or  more  lures  or  baited 
hooks  are  pulled  through  the  water 
while  a  vessel  is  making  way. 

*  •        *        •        • 

(16)  Troll  gear  means  one  or  more 
lines  with  hooks  or  lures  attached 
drawn  throtigh  the  water  behind  a 
moving  vessel.  This  gear  type  includes 
hand  troll  and  power  troll  gear  and 
dinglebar  gear. 
***** 

IFQ  landing  means  the  unloading  or 
transferring  of  any  IFQ  halibut,  IFQ 
sablefish,  or  products  thereof  from  the 
vessel  that  harvested  such  fish  or  the 
removal  from  the  water  of  a  vessel 
containing  IFQ  halibut,  IFQ  sablefish,  or 
products  thereof 
***** 

Program  Administrator,  RAM  means 
the  Program  Administrator  of  Restricted 
Access  Management  Program,  Alaska 
Region,  NMFS. 
***** 

5.  hi  §  679.4,  paragraph  (d)(l)(i)  is 
revised  to  read  as  follows: 

§679.4    Pennits. 

*  •         •         *        • 

(d)  7FQ-(1)  *  *  * 

(i)  IFQ  permit.  A  copy  of  an  IFQ 
permit  that  specifies  the  IFQ  regulatory 
area  and  vessel  category  in  which  IFQ 
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harvested  by  the  IFQ  permit  holder;  and 
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6.  hi  §  679.5(1),  paragraphs  (l)(l)(iv). 
(l)(2)(iv)(A)(2).  (l)(2)(vi).  (l)(3)(i)(A). 
0){3)(ii),  (1){4).  and  (l)(5)(i)  are  revised  to 
read  as  follows: 

§  679.5    Recordkeeping  and  reporting. 

•         «         «         «         « 

(1)  *  *  * 

(1)  •  *  * 

(iv)  Exemption.  The  operator  of  a 
category  B,  C,  or  D  vessel,  as  defined  at 
§  679.40(a)(5),  making  an  IFQ  landing  of 
IFQ  halibut  of  500  lb  (0.227  mt)  or  less 
of  weight  determined  pursuant  to  § 
679.42(c)(2)  is  exempt  from  the  prior 
notice  of  landing  required  by  this 
section  when  such  landings  of  IFQ 
halibut  are  made  conciurent  with  legal 
landings  of  lingcod  harvested  with 
dinglebar  gear  or  with  legal  landings  of 
salmon. 
***** 

(2)  *  *  * 
(iv)  *  *  * 
(A)  *  *  * 

(2)  IFQ  halibut  of  500  lb  (0.227  mt)  or 
less  of  IFQ  weight  determined  pursuant 
to  §  679.42(c)(2)  is  landed  conciurently 
with  a  legal  landing  of  lingcod 
harvested  with  dinglebar  gear  or  a  legal 
landing  of  salmon  by  a  category  B,  C,  or 
D  vessel,  as  defined  at  §  679.40(a)(5). 
***** 

(vi)  Information  required.  The 
registered  buyer  must  enter  accurate 
information  contained  in  a  complete 
IFQ  landing  report  as  follows:  Date, 
time,  and  location  of  the  IFQ  landing; 
name  and  permit  number  of  the  IFQ 
card  holder  and  registered  buyer;  the 
harvesting  vessel's  ADF&G  number;  gear 
type  reported  by  cardholder;  the  Alaska 
State  fish  ticket  niunber(s)  for  the 
landing;  the  ADF&G  statistical  area  of 
harvest  reported  by  the  IFQ  cardholder; 
if  ADF&G  statistical  area  is  bisected  by 
a  line  dividing  two  IFQ  regulatory  areas, 
the  IFQ  regulatory  area  of  harvest 
reported  by  the  IFQ  cardholder;  for  each 
ADF&G  statistical  area  of  harvest 
reported  by  the  IFQ  cardholder,  the 
product  code  landed  and  initial  accurate 
scale  weight  made  at  the  time  offloading 
commences  for  IFQ  species  sold  and 
retained. 

(3)  *  *  * 
(i)  *  *  * 

(A)  Complete  a  written  shipment 
report  for  each  shipment  or  transfer  of 
IFQ  halibut  and  IFQ  sablefish  for  which 
the  Registered  Buyer  submitted  a 
landing  report  before  the  fish  leave  the 
landing  site. 
***** 

(ii)  Information  required.  A  shipment 
report  must  specify  the  following: 


Whether  the  report  is  a  revised  report; 
species  and  product  type  being  shipped; 
number  of  shipping  units  and  luiit 
weight;  fish  product  weight;  names  of 
the  shipper  and  receiver;  names  and 
addresses  of  the  consignee  and 
consignor;  mode  of  transportation; 
intended  route;  and  signatiire  of  the 
responsible  registered  buyer's 
representative. 
***** 

(4)  Transshipment  authorization.  No 
person  may  transship  processed  IFQ 
halibut  or  IFQ  sablefish  between  vessels 
without  authorization  by  a  clearing 
officer.  Authorization  from  a  clearing 
officer  must  be  obtained  for  each 
instance  of  transshipment  at  least  24 
hours  before  the  transshipment  is 
intended  to  commence.  Requests  for 
authorization  must  specify  the  date  and 
location  of  the  transshipment;  names 
and  ADF&G  numbers  of  vessels 
dehvering  and  receiving  the 
transshipment;  product  destination; 
registered  buyers'  names  and  permit 
numbers;  IFQ  permit  niunbers;  species, 
regulatory  areas,  product  types  and 
codes,  niunber  of  units,  and  unit  weight 
of  IFQ  harvests  being  transshipped;  time 
and  date  of  the  request;  and  name  and 
contact  numbers  for  the  person  making 
the  request. 

(5)  *  *  *    . 

(i)  Applicability.  The  vessel  operator 
who  makes  an  IFQ  landing  at  any 
location  other  than  in  an  IFQ  regulatory 
area  or  in  the  State  of  Alaska  must 
obtain  prelanding  written  clearance  of 
the  vessel  from  a  clearing  officer  and 
provide  the  following  information:  date, 
time,  and  location  of  clearance;  vessel 
name  and  ADF&G  and  IPHC  nmnbers; 
homeport;  Federal  Fisheries  Permit 
number;  IFQ  permit  niunbers;  registered 
buyer  permit  number;  IFQ  cardholder 
name;  date,  time,  and  location  of 
landing;  areas  fished  and  estimated 
weight  of  harvests  by  species;  and 
registered  buyer's  signature. 
***** 

7.  In  §  679.7,  paragraph  (f)(14)  is 
revised  to  read  as  follows: 

§679.7    Prohibitions. 

***** 

(f)  IFQ  fisheries.*  *  * 

(14)  Violate  any  other  provision  imder 
this  part. 
***** 

8.  hi  §  679.40,  paragraph  (a)(6)(i)  is 
revised  to  read  as  follows: 

§  679.40    Sablefish  and  halibut  QS. 

*         *         »         *         * 

(a)  *  *  * 

(6)  *  *  * 

(i)  Application  form.  The  Application 
period  for  QS  ended  on  July  15, 1994. 


As  of  that  date,  the  Request  for  QS 
Application  form  replaces  the  QS 
Application  form  as  the  means  by  which 
the  Administrator,  RAM,  reviews  and 
makes  initial  administrative 
determinations  on  requests  for  initial 
allocations  of  QS.  A  Request  for  QS 
Application  must  contain  the  following: 
Information  identifying  the  individual, 
representative  of  a  deceased  fisherman's 
estate,  corporation  or  partnership,  or 
dissolved  corporation  or  partnership 
making  the  request;  contact  numbers; 
vessel  identification,  length  overall,  and 
purchase  date;  and  information  on  any 
vessel  leasing  arrangement  pertinent  to 
the  claim  of  eUgibility. 
***** 

9.  hi  §  679.41.  paragraphs  (h)(2)  and 
(k)  are  revised  to  read  as  follows: 

§  679.41    Transfer  of  quota  shares  and  IFQ. 

***** 

(h)  Transfer  of  IFQ.*  *  * 

(2)  IFQ  resulting  from  category  B,  C, 
or  D  QS  may  not  be  transferred 
separately  from  its  originating  QS, 
except  as  provided  in  paragraph  (k)  of 
this  section. 
***** 

(k)  Survivorship  transfer  privileges. — 
(1)  On  the  death  of  an  individual  who 
holds  QS  or  IFQ,  the  surviving  spouse 
or,  in  the  absence  of  a  surviving  spouse, 
a  beneficiary  designated  pursuant  to 
paragraph  (k)(2)  of  this  section,  receives 
all  QS  and  IFQ  held  by  the  decedent  by 
right  of  survivorship,  unless  a  contrary 
intent  was  expressed  by  the  decedent  in 
a  will.  The  Regional  Administrator  will 
approve  an  Application  for  Transfer  to 
the  surviving  spouse  or  designated 
beneficiary  when  sufficient  evidence 
has  been  provided  to  verify  the  death  of 
the  individual. 

(2)  QS  holders  may  provide  the 
Regional  Administrator  with  the  name 
of  a  designated  beneficiary  from  the  QS 
holder's  immediate  family  to  receive 
survivorship  transfer  privileges  in  the 
event  of  the  QS  holder's  death  and  in 
the  absence  of  a  surviving  spouse. 

(3)  The  Regional  Administrator  will 
approve,  for  3  calendar  years  following 
the  date  of  death  of  an  individual,  an 
Application  for  Transfer  of  IFQ  from  the 
surviving  spouse  or,  in  the  absence  of  a 
surviving  spouse,  from  a  beneficiary 
from  the  QS  holder's  immediate  family 
designated  pursuant  to  paragraph  (k)(2) 
of  this  section  to  a  person  eligible  to 
receive  IFQ  under  the  provisions  of  this 
section,  notwithstanding  the  limitations 
on  transfers  of  IFQ  in  paragraph  (h)(2) 
of  this  section. 

10.  hi  §  679.42,  paragraph  (j)(6)  is 
added  to  read  as  follows: 


§  679.42    Limitations  on  the  use  of  QS  and 
IFQ. 

***** 

(j)  *  *  * 

(6)  A  corporation  or  partnership, 
except  for  a  publicly  held  corporation, 
that  receives  an  initial  allocation  of  QS 
assigned  to  categories  B,  C,  or  D  must 
provide  annual  updates  to  the  Regional 
Administrator  identifying  all  current 
shareholders  or  partners  and  affirming 
the  entity's  continuing  existence  as  a 
corporation  or  partnership. 
***** 

11.  In  §  679.43,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  679.43    Determinations  and  appeals. 

***** 

(c)  Submission  of  appeals.  Appeals 
must  be  in  writing  and  must  be 
submitted  to  the  Office  of 
Administrative  Appeals,  P.  O.  Box 
21668,  Juneau,  AK  99802  or  deUvered  to 
Federal  Building,  709  West  9th  St.. 
Room  801,  Juneau,  Alaska.  Appeals  may 
be  transmitted  by  facsimile  to  (907)  586- 
9361.  Additional  information  about 
appeals  may  be  obtained  by  calling 
(907)  586-7258,  and  by  accessing  Office 
of  Administrative  Appeals  section  of  the 
NMFS  Alaska  Region  website  http:// 
wv\rw. fakr.noaa.gov. 
***** 
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Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasl(a;  Revisions  to 
Recordkeeping  and  Reporting 
Requirements;  Alaslui  Commercial 
Operator's  Annual  Report 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  require  groundfish  motherships  and 
catcher/processors  to  submit  to  the  State 
of  Alaska,  Department  of  Fish  &  Game 
(ADF&G),  an  annual  Commercial 
Operator's  Annual  Report  (COAR).  The 
COAR  provides  information  on  exvessel 


and  first  wholesale  values  for  statewide 
finfish  and  shellfish  products.  The  State 
of  Alaska  currendy  requires  shoreside 
processors  to  submit  this  information  to 
ADF&G.  This  proposed  rule  is  necessary 
to  extend  these  requirements  to  all 
groundfish  processing  sectors  off  Alaska 
in  order  to  provide  for  equivalent 
annual  product  value  information  and 
for  a  consistent  time  series  of 
information.  This  proposed  rule  is 
intended  to  further  the  objectives  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Comments  must  be  received  by 
January  16,  2001. 

ADDRESSES:  Comments  on  the  proposed 
rule  may  be  mailed  to  Sue  Salveson, 
Assistant  Regional  Administrator, 
Sustainable  Fisheries  Division,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Juneau, 
AK  99802-1668.  Attn:  Lori  Gravel,  or 
delivered  to  Federal  Building,  Fourth 
Floor,  709  West  9th  Street,  Juneau, 
Alaska,  and  marked  Attn:  Lori  Gravel. 
Hand-  or  courier-delivered  comments 
may  be  sent  to  the  Federal  Building,  709 
West  9th  Street,  Room  453,  Juneau,  AK 
99801.  Send  comments  on  the 
collection-of-information  requirements 
to  the  same  address  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  (Attn: 
NOAA  Desk  Officer). 

Send  comments  on  any  ambiguity  or 
unnecessary  complexity  arising  from  the 
language  used  in  this  proposed  rule  to 
the  Administrator,  Alaska  Region.  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228  or 
patsy.bearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  fishing  for  groundfish 
by  U.S.  ves.sels  in  the  exclusive 
economic  zone  (EEZ)  off  Alaska  in 
accordance  with  the  Fishery 
Management  Plan  (FMP)  for  Groimdfish 
of  the  Gulf  of  Alaska  (GOA)  and  the 
FMP  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(BSAI).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMPs  under  authority  of 
the  Magnuson-Stevens  Act.  Regulations 
implementing  the  FMPs  at  50  CFR  part 
679  and  subpart  H  of  50  CFR  part  600 
govern  fishing  by  U.S.  vessels. 
Recordkeeping  and  reporting 
requirements  appear  at  50  CFR  679.5. 

Catcher/processors  and  motherships 
operating  in  the  EEZ  off  Alaska 
represent  a  significant  part  of  the  total 
capacity  of  groimdfish  processors  in  the 


BSAI  and  GOA  and  account  for  a 
substantial  part  of  the  total  landings 
each  year,  but  currently  are  not  required 
to  supply  groundfish  product  value 
information.  In  February  1999,  the 
Council  requested  that  NMFS  collect 
exvessel  and  first  wholesale  value  data 
for  fish  and  shellfish  products  from 
motherships  and  catcher/processors 
through  the  COAR.  Currently,  shoreside 
processors  and  stationary  floating 
processors  are  required  to  submit  the 
COAR  annually  under  title  5  of  the 
Alaska  Administrative  Code  (AAC). 
chapter  39.130.  The  information 
submitted  in  the  COAR  is  protected  by 
Alaska  State  confidentiality  statute  AS 
16.05.815. 

NMFS  proposes  to  require  federally 
permitted  motherships  and  catcher/ 
processors  to  complete  and  submit  the 
Alaska  COAR  on  an  annual  basis. 
Combining  these  data  from  motherships 
and  catcher/processors  with  the 
information  from  shoreside  processors 
and  stationary  floating  processors  would 
yield  equivalent  annual  product  value 
information  for  all  processing  sectors 
and  would  provide  a  consistent  time 
series  of  information.  NMFS  could  use 
this  information  to  more  efficiently 
manage  groundfish  resources.  NMFS 
and  the  State  of  Alaska  would 
coordinate  the  use  of  the  information 
generated  by  the  COAR. 

The  expected  result  of  expanding  the 
COAR's  collection  of  information  would 
be  an  enhanced  socioeconomic  database 
that  NMFS  could  use  to  more  accurately 
measure  economic  and  socioeconomic 
impacts  and  to  prepare  economic 
analyses  of  proposed  or  existing 
management  measures.  It  would  provide 
detailed  (and  consistent)  data  on 
production,  prices,  and  product  forms 
that  NMFS  would  use  to  respond  to 
requests  for  economic  information  from 
Federal  and  state  management  agencies, 
the  fishing  industry,  and  the  general 
pubhc.  NMFS  would  also  use  the  COAR 
data  in  analyses  it  prepares  in 
compliance  with  the  mandates  of 
Executive  Order  12866,  the  Magnuson- 
Stevens  Act.  including  national 
standards  2,  4,  7  and  8,  the  American 
Fisheries  Act  (to  monitor  and  report  to 
Congress  on  the  effects  and  efficacy  of 
the  new  groundfish  management 
programs),  and  the  Regulatory 
Flexibility  Act. 

Additionally,  the  database  would  be 
used  in  the  annual  NMFS  Stock 
Assessment  and  Fishery  Evaluation 
documents  for  the  groundfish  fisheries 
of  the  BSAI  and  GOA,  in  annual  Federal 
publications  on  the  value  of  U.S. 
commercial  fisheries,  and  in  periodic 
reports  that  describe  the  fisheries. 
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The  information  would  be  collected 
annually  on  COAR  paper  application 
forms  from  all  catcher/processors  and 
motherships  issued  a  Federal  Fisheries 
permit  to  conduct  fishing  activities  in 
the  EEZ  of  the  BSAI  or  GOA.  ADF&G 
would  provide  the  COAR  forms  to  each 
mothership  and  catcher/processor  on  an 
annual  basis  to  record  information  from 
the  previous  year.  The  motherships  and 
catcher/processors  would  submit  the 
COAR  the  following  April  to  ADF&G, 
Juneau,  AK.  Each  mothership  or 
catcher/processor  would  be  required  to 
complete  and  submit  one  or  more  pages 
of  the  COAR  to  ADF&G  for  computer 
data  entry.  Only  one  COAR  would  be 
required  from  a  vessel  that  functions 
both  as  a  mothership  and  as  a  catcher/ 
processor  diuring  a  given  year.  A 
certification  page  would  be  submitted  to 
indicate  that  no  receipt  or  production  of 
groundfish  took  place  for  that  year,  and 
that  no  other  COAR  pages  would  be 
required.  Information  from  motherships 
and  catcher/processors  would  be 
verified  using  the  NMFS  weekly 
production  report  data  base.  Information 
from  processors  that  operate  in  state 
waters  and  shore-based  processors 
would  be  verified  using  the  ADF&G  fish 
ticket  data  base. 

About  58  percent  of  the  motherships 
and  catcher/processors  that  would  be 
affected  by  this  proposed  rule  are 
aheady  voluntarily  complying  with  the 
COAR  requirement.  In  1998. 
approximately  96  motherships  and  237 
catcher/processors  were  issued  Federal 
Fisheries  Permits,  for  a  total  of  333  at- 
sea  processors.  In  1998,  based  on 
weekly  production  report  data,  35 
motherships  and  99  catcher/processors 
were  active.  Because  32  of  the 
motherships  also  functioned  as  catcher/ 
processors,  a  more  accurate  estimate  of 
at-sea  processors  is  102.  A  total  of  59  at- 
sea  processors  complied  voluntarily 
with  the  1998  State's  data  collection 
requirement  and  submitted  a  COAR  to 
ADF&G,  leaving  approximately  43 
processors  that  did  not  voluntarily 
submit  the  report. 

This  proposed  rule  would  revise 
regulations  at  §  679.2  by  adding  a 
definition  of  COAR  and  at  §  679.5  by 
adding  a  new  paragraph  (p)  that  sets 
forth  requirements  on  completing  and 
submitting  the  C  OAR.  Finally,  several 
tables  would  be  amended  or  added  to 
part  679,  specifically: 

Table  1 — Product  Codes  would  be 
amended  by  removing  code  96  and 
replacing  it  with  two  new  codes,  codes 
88  and  89.  Code  96  was  established  as 
a  category  for  fish  that  were  in  any  way 
adulterated.  However,  regulations 
require  different  handling  of  fish 
dependent  on  the  type  of  adulteration. 


Therefore  code  96,  the  "discard, 
decomposed"  category,  would  be  split 
into  code  88  for  flea-infested  or  parasite- 
infested  fish,  and  code  89  for  previously 
discarded  or  decomposed  fish. 

Table  14 — Ports  of  landing,  including 
CDQ  and  IFQ  primary  ports.  Table  14, 
which  currently  lists  CDQ  and  IFQ 
primary  port  codes,  would  be  amended 
by  creating  three  separate  subtables  (a, 
b,  c)  that  show  geographic  subdivisions 
with  the  appropriate  NMFS  and  ADF&G 
codes  for  each  port  of  landing.  The 
ADF&G  developed  alpha  codes  to 
designate  ports  in  its  computer 
database,  while  NMFS  developed 
numerical  codes  to  designate  ports  in  its 
database.  The  ADF&G  fish  ticket 
program  uses  the  alpha  codes.  The  CDQ 
and  IFQ  programs  use  the  NMFS 
numerical  codes  for  ports  of  landing, 
and  the  IFQ  program  uses  the  NMFS 
numerical  codes  in  the  card-swipe 
terminal.  With  the  advent  of  the  NMFS 
shoreside  processor  electronic  logbook 
and  electronic  weekly  production 
reports,  that  use  the  numerical  codes 
and  this  proposed  expansion  of  the 
COAR  that  uses  the  alpha  codes,  NMFS 
proposes  combining  in  one  table  both 
sets  of  codes  in  addition  to  the 
coordinates  for  those  ports  identified  by 
NMFS  as  primary  ports  for  the  IFQ 
program.  Table  14a  would  present  the 
NMFS  codes  and  the  ADF&G  codes  for 
ports  of  landing  in  Alaska.  Table  14b 
would  present  the  NMFS  codes  and  the 
ADF&G  codes  for  ports  of  landing  in 
California,  Oregon,  and  Canada.  Table 
14c  would  present  the  NMFS  codes  and 
the  ADF&G  codes  for  ports  of  landing  in 
Washington. 

Table  1 5 — Gear  Codes,  descriptions, 
and  use.  Table  15  (which  currently 
describes  gear  codes  and  descriptions 
used  with  the  IFQ  Program  on  the  card- 
swipe  terminal  plus  ADF&G  gear  codes 
used  on  fish  tickets)  would  be  expanded 
to  include  all  ADF&G  gear  codes.  In 
addition,  NMFS  and  ADF&G  have 
agreed  upon  uniform  definitions  of  gear 
types  where  differences  existed.  While 
ADF&G  developed  numeric  codes  to 
designate  gear  type  in  its  computer 
database,  NMFS  developed  alpha  codes 
to  designate  gear  type  in  its  database. 
The  CDQ  and  IFQ  programs  use  the 
ADF&G  numeric  codes  for  gear  type, 
and  the  IFQ  program  uses  the  ADF&G 
numeric  codes  for  gear  type  in  the  card- 
swipe  terminal.  In  addition,  the  NMFS 
logbook  system  uses  whole  words  to 
describe  a  fewer  number  of  gear  types 
(e.g.,  trawl,  jig).  With  the  advent  of  the 
NMFS  groundfish  electronic  weekly 
production  reports  (which  use  the  alpha 
codes),  the  NMFS  shoreside  processor 
electronic  logbook  (which  uses  the 
whole  words  and  both  the  niunehc  and 


alpha  codes),  and  this  proposed 
expansion  of  the  COAR  (which  uses  the 
numeric  codes),  NMFS  proposes  to 
combine  in  one  table,  all  references  to 
gear  types  used  by  either  NMFS  or 
ADF&G  and  to  indicate  where  they  are 
used. 

Table  16 — Area  Codes  and 
descriptions  for  use  with  ADF&-G  COAR. 
Table  16  would  be  added  to  present 
ADF&G  area  codes  that  are  used  in  the 
COAR.  The  State  of  Alaska  developed 
two  major  systems  over  a  period  of 
about  25  years:  the  fish  ticket  system 
and  the  COAR.  ADF&G  defines 
registration  areas  for  fish  tickets  as 
geographic  areas  for  a  species  where 
fisheries  are  managed  by  the  State, 
meaning  that  a  person  must  be 
registered  with  the  State  (permitted)  to 
fish  in  that  area  for  that  species.  ADF&G 
registration  areas  are  described  in  State 
of  Alaska  regulations  with  specific 
latitude  and  longitude  coordinates,  but 
geographic  areas  are  not  necessarily 
consistent  between  species.  The  COAR 
defines  areas  generally,  often  in  terms  of 
prominent  features  or  the  location  of  a 
processing  plant.  State  of  Alaska 
regulations  do  not  describe  the  COAR 
areas.  NMFS  describes  areas  first  by 
management  area  (Bering  Sea,  Aleutian 
Islands,  Gulf  of  Alaska)  and  then  by 
reporting  area.  NMFS's  data  collection 
for  all  species  uses  the  NMFS  area 
designations  (a  Federal  reporting  area 
often  contains  State  waters).  The  COAR 
describes  federal  waters  as:  FB  for 
Federal  waters,  Bering  Sea  and  Aleutian 
Islands;  FG  for  Federal  waters.  Gulf  of 
Alaska,  and  means  waters  outside  of  3 
miles  in  its  200-mile  limit.  Because  the 
COAR  requests  information  from  both 
ADF&G  registration  areas  and  Federal 
management  areas,  NMFS  proposes  to 
combine  in  one  table,  all  references  to 
areas  used  by  either  ADF&G  registration 
areas  or  ADF&G  COAR.  ADF&G  is 
currently  working  on  revising  the  COAR 
area  descriptions  to  correspond  to 
ADF&G  registration  areas.  Table  16 
would  be  referenced  when  completing 
the  COAR  to  describe  areas  where 
products  were  processed  and  where 
products  were  purchased. 

Table  17— COAR  Process  Codes. 
Table  1 7  would  be  added  to  present 
ADF&G  codes  that  describe  processes 
that  are  used  in  the  COAR. 

Table  18— COAR  Buying  and 
Production  Forms.  Table  18  would  be 
added  to  present  the  ADF&G  buying  and 
production  reporting  forms  that  maJce 
up  the  COAR.  A  separate  form  is  used 
for  each  species/gear  combination,  and 
for  reporting  buying  of  fish  or 
production  of  fish  products. 


ClassificatioD 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  imless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  proposed  rule  contains 
collection-of-inforraation  requirements 
subject  to  the  PRA.  The  proposed 
collection  with  this  rulemaking  has 
been  submitted  to  OMB  for  review  and 
approval.  The  estimated  response  times 
for  the  COAR  requirements  are 
estimated  to  range  from  0.5  hr  to  16  hr, 
at  an  average  of  8  hr  per  year. 

Public  comment  is  sought  regarding 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  acciuacy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  biu-den  of  the  collection  of 
information,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  on  these  or  any  other 
aspects  of  the  collection  to  NMFS  and 
OMB  (see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows. 

It  is  difficult  to  project  how  many  of  the 
finns  that  will  be  affected  will  fall  into 
different  size  classes.  NMFS  has  attempted  to 
determine  the  numbers  of  BSAI  and  GOA 
groundfish  catcher-processing  operations  that 
may  be  called  small  on  the  basis  of  U.S. 
Small  Business  Administration  (SBA) 
guidelines  for  fishing  firms.  These  guidelines 
use  a  $3,000,000  gross  revenue  threshold  to 
separate  small  from  large  operations.  These 
also  require  that  the  $3,000,000  threshold 
consider  income  to  all  affiliated  operations  in 
its  application  to  any  one  firm. 

NMFS  reporting  suggests  that  70  of  the  91 
catcher-processors  operating  in  1999  were 
small  vessels  and  that  21  were  large.  These 
totals  changed  significantly  from  1997  when 
58  of  the  catcher-processors  were  small  and 
58  were  large.  Three  of  the  six  motherships 
grossed  more  than  $3,000,000  in  1999. 

These  NMFS  reports  are  believed  to 
overstate  the  numbers  of  small  catcher- 
processors  and  motherships  and  to 
understate  the  numtjers  of  large  catcher- 
processors  and  motherships  (with  respect  to 


the  SBA  definitions)  for  the  following 
reasons:  (1)  a  vessel's  earnings  from  other 
fisheries  and  activities  were  not  included,  (2) 
a  vessel  owner's  earnings  from  other  sources 
(i.e.,  another  vessel)  were  not  included,  (3) 
the  ex-vessel  value  of  a  delivery  by  a  catcher- 
vessel  to  an  at-sea  processor  was  included 
only  when  a  fish  ticket  with  value  data  was 
submitted  for  the  delivery,  (4)  vessel  specific 
fish  ticket  landings  weight  and  value  data  are 
.used  to  estimate  ex-vessel  value  for  catcher 
vessels  but  such  data  are  not  available  for  all 
deliveries  to  inshore  processors,  (5)  these 
estimates  do  not  take  account  of  affiliation 
relationships  that  may  exist  between  an 
individual  vessel  and  other  fishing  or 
processing  operations. 

In  1999  there  were  91  catcher-processors 
and  six  motherships  (that  did  not  also 
function  as  catcher  processors)  in  the  at-sea 
processing  sector.  In  1998,  59  out  of  102  at- 
sea  processors,  or  58% ,  filed  COAR  reports 
in  the  absence  of  this  regulation  and  43,  or 
42%.  did  not.  If  the  percentages  were  similar 
in  1999,  41  firms  would  not  file  COAR 
reports  in  the  absence  of  this  regulatory 
change. 

It  is  estimated  that  completion  of  the 
COAR  report  takes  15  minutes  of  overhead 
time,  and  an  additional  15  minutes  for  each 
species  and  product  combination  produced 
by  the  firm.  Weekly  Processor  Reports  for 
1999  indicate  that  vessels  were  producing  an 
average  of  15  species  and  product 
combinations.  The  COAR  report  will  increase 
the  number  of  species  and  product 
combinations  to  be  considered.  For  the 
purposes  of  this  analysis,  it  is  assumed  that 
this  will  increase  the  number  of  species  and 
product  combinations  by  50%,  to  23.  This 
means  that  it  may  take  360  minutes,  or  6 
hours,  to  fill  out  each  COAR  report. 

It  is  estimated  to  cost  $50/hour  to  complete 
these  forms.  This  implies  that  the  cost  for 
completing  a  COAR  report  would  be  $300  if 
it  took  6  hours.  If  regulatory  change  requires 
41  vessels  to  begin  to  fill  out  these  reports, 
the  total  annual  additional  compliance  cost 
for  all  at-sea  processors  would  be  $12,300. 

While  it  is  hard  to  project  the  numbers  of 
firms  of  different  sizes  that  will  be  affected 
by  this  rule,  it  seems  likely,  on  the  basis  of 
the  considerations  described  in  the  cost 
discussion  of  this  section,  that  this 
requirement  will  not  have  a  substantial 
impact  on  the  cash  flow,  or  the  profitability, 
of  either  large  or  small  groundfish  at-sea 
processors. 

As  noted  above,  the  total  annual  industry 
cost  of  this  rule  is  estimated  to  be  about 
$12,300.  In  addition  there  will  be  some  start- 
up expenses.  The  average  cost  for  an 
individual  vessel  is  estimated  to  be  about 
$300.  It  has  been  estimated  that  in  1999 
groundfish  catcher-processors  produced  a 
processed  value  of  about  $469.6  million  (this 
catcher-processor  gross  combined  with  an 
estimated  1999  mothership  gross  of  $22.8 
million,  gave  a  total  at-sea  processor  gross  of 
$492.4  million).  This  is  an  average  of  $5.16 
million  for  each  catcher-processor  operation. 
As  noted  above,  only  21  operations  grossed 
more  than  $3  million  so  the  distribution  of 
harvest  values  is  highly  skewed. 
Nevertheless,  it  seems  unlikely  that  even 
smaller  catcher  processors  will  find  their 


cash  flow  or  profitability  significantly 
negatively  impacted. 

Based  on  the  a'oove  description,  NMFS  has 
determined  that  this  action  would  not  have 
a  "significant  impact"  as  NMFS  has 
interpreted  that  term  to  mean  that  it  would 
have  disproportionate  or  profitability 
impacts.  The  proposed  requirement  would 
not  place  affected  entities  at  a  significant 
competitive  disadvantage  relative  to  large 
entities,  and  would  not  significantly  reduce 
profit  for  the  regulated  entity.  Therefore,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
that  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  proposed  rule.  Such 
comments  should  be  sent  to  the  Alaska 
Regional  Administrator  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  1,  2000 

William  T.  Hogarth, 

Deputy  Asst.  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— nSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  Section  679.2  is  amended  by 
adding  the  definition  for  "Commercial 
Operator's  Annual  Report  (COAR)." 

§679^    Definitions. 

•  *         *         *         * 

Commercial  Operator's  Annual 
Report  (COAR)  means  the  annual  report 
of  information  on  exvessel  and  first 
wholesale  values  for  fish  and  shellfish 
required  imder  Title  5  of  the  Alaska 
Administrative  Code,  chapter  39.130 
(see  §  679.5(o)). 
***** 

3.  Section  679.5  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  679.5    Recordkeeping  and  reporting. 

*  •         •         •         • 

(p)  Commercial  Operator's  Annual 
Report  (COARh-W  Requirement.  The 
owrner  of  a  mothership  or  catcher/ 
processor  must  annually  complete  and 
submit  to  ADF&G  the  appropriate  Forms 
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A  through  M  and  COAR  certification 
page  for  each  year  in  which  the 
mothership  or  catcher/processor  was 
issued  a  Federal  Fisheries  permit.  The 
owner  of  a  mothership  must  include  all 
fish  received  and  processed  during  the 
year,  including  fish  received  from  an 
associated  buying  station.  The  ADF&G 
COAR  is  fiuther  described  under  Alaska 
Administrative  Code  (5  AAC  39.130) 
(see  §  679.3(b)(2)). 

(2)  Time  limit  and  submittal  of  COAR. 
The  owner  of  a  mothership  or  catcher/ 

processor  must  submit  to  ADF&G  the 
appropriate  Forms  A  through  M  and 
COAR  certification  page  by  April  1  of 
the  year  following  the  year  of  issuance 
of  a  Federal  Fisheries  permit  to  the 
following  address:  Alaska  Department  of 
Fish  &  Game,  Division  of  Commercial 
Fisheries,  Attn:  COAR,  P.O.  Box  25526. 
Jimeau,  Alaska  99802-5526 

(3)  Information  required,  certification 
page.  The  owner  of  a  mothership  or 
catcher/processor  must: 

(i)  Enter  the  company  name  and 
address,  including  street,  city,  state,  and 
zip  code;  jdso  seasonal  mailing  address, 
if  applicable. 

(ii)  Enter  the  vessel  name  and  ADF&G 
processor  code. 

(iii)  Check  YES  or  NO  to  indicate 
whether  fishing  activity  occurred 
conducted  during  the  appropriate  year. 

(iv)  If  response  to  paragraph  (o)(3)(iii) 
of  this  section  is  YES,  complete  the 
applicable  forms  of  the  COAR  (see  table 
18  to  this  part)  and  complete  and  sign 
the  certification  page. 

(v)  If  response  to  paragraph  (o)(3){iii) 
of  this  section  is  NO,  complete  and  sign 
only  the  certification  page. 

(vi)  Sign  and  enter  printed  or  typed 
name,  e-mail  address,  title,  telephone 
niunber,  and  FAX  number  of  owner. 

(vii)  Enter  printed  or  typed  name,  e- 
mail  address,  and  telephone  number  of 
alternate  contact. 

(4)  Buying  forms  (exvessel),  Forms 
A(l-3).  C(l-2).  E,  G.  1(1-2),  K,  and  M.— 
(i)  Requirement.  If  the  mothership  was 
the  first  piuchaser  of  raw  fish,  the 
owner  must  record  and  submit  the 
appropriate  COAR  buying  forms  (A(l-3), 
C(l-2),  E,  G,  1(1-2),  K,  and  M)  for  all 
information  for  each  species  purchased 
during  the  applicable  year. 

(ii)  Buying  information  required.  The 
owner  of  the  mothership  must  record 
the  following  information  on  the 
appropriate  COAR  buying  forms: 

(A)  Species  name  and  code  (see  table 
2  to  this  part). 

(B)  Area  purchased  (see  table  16  to 
this  part). 

(C)  Gear  code  (see  table  15  to  this 
part). 

(D)  Delivery  code  (form  G  only)  (see 
table  1  to  this  part). 


(E)  Total  poimds  (to  the  nearest  lb) 
purchased  from  fishermen. 

(F)  Total  amoimt  paid  to  fishermen, 
including  all  post-  season  adjustments 
and/or  bonuses  and  any  credit  received 
by  fishermen  for  gas  expenses,  ice, 
delivery  premiiuns,  and  other 
miscellaneous  expenses. 

(G)  Price  per  pound.  If  additional 
adjustments  would  be  made  after  this 
report  has  been  filed,  the  owner  must 
check  the  "$  not  final"  box,  and  submit 
Form  M  when  these  adjustments  are 
paid.  Do  not  include  fish  purchased 
from  another  processor. 

(5)  Wholesale  production  forms. 
Forms  B(l-6).  D.  F.  H,  f(l-2).  and  K).  For 
purposes  of  this  paragraph,  the  total 
wholesale  value  is  the  amount  that  the 
processor  receives  for  the  finished 
product  (free  on  board  pricing 
mothership  or  catcher/processor).  For 
products  finished  but  not  yet  sold  (still 
held  in  inventory),  calculate  the 
estimated  value  using  the  average  price 
received  to  date  for  that  product. 

(i)  Requirement — (A)  Mothership.  The 
owner  of  a  mothership  must  record  and 
submit  the  appropriate  COAR 
production  forms  (B(l-6),  D,  F,  H,  J(l-2), 
and  K)  for  all  production  for  each 
species  during  the  applicable  year: 

(1)  That  were  purchased  from 
fishermen  on  the  grounds  and/or 
dockside,  including  both  processed  and 
unprocessed  seafood. 

{2)  That  were  then  either  processed  on 
the  mothership  or  exported  out  of  the 
State  of  Alaska. 

(B)  Catcher/ processor.  The  owner  of  a 
catcher/processor  must  record  and 
submit  the  appropriate  COAR 
production  forms  (B{l-6),  D,  F,  H,  J(l-2), 
and  K)  for  each  species  harvested  diuing 
the  applicable  year  that  were  then  either 
processed  on  the  vessel  or  exported  out 
of  the  State  of  Alaska. 

(ii)  Information  required,  non-canned 
production. 

(A)  Enter  area  of  processing  (see  table 
16  to  this  part).  List  production  of 
Canadian-harvested  fish  separately. 

(B)  Processed  product.  Processed 
product  must  be  described  by  entering 
three  codes: 

(1)  Process  prefix  code  (see  table  17  to 
this  part). 

[2]  Process  suffix  code  (see  table  17  to 
this  part). 

(5)  Product  code  (see  table  1  to  this 
part). 

(C)  Total  net  weight.  Enter  total 
weight  in  pounds  of  the  finished 
product. 

(D)  Total  value($).  Enter  the  total 
wholesale  value  of  the  finished  product. 

(E)  Enter  price  per  poimd  of  the 
finished  product. 


(iii)  Information  required,  canned 
production.  Complete  an  entry  for  each 
can  size  produced: 

(A)  Enter  area  of  processing  (see  table 
16  to  this  part). 

(B)  Process  51  or  52.  Enter 
conventional  canned  code  (51)  or 
smoked,  conventional  canned  code  (52). 

(C)  Total  value($).  Enter  the  total 
wholesale  value  of  the  finished  product. 

(D)  Enter  pricQ  per  pound  of  the 
finished  product. 

(E)  Enter  can  size  in  ounces,  to  the 
hundredth  of  an  ounce. 

(F)  Enter  number  of  cans  per  case. 

(G)  Enter  number  of  cases. 

(6)  Custom  production  forms.  Form 
L(l-2) — (i)  Requirement.  The  owmer  of  a 
mothership  or  catcher/processor  must 
record  and  submit  COAR  production 
form  L(l-2)  for  each  species  in  which 
custom  production  was  done  by  the 
mothership  or  catcher/processor  for 
another  processor  and  for  each  species 
in  which  custom  production  was  done 
for  the  mothership  or  catcher/processor 
by  another  processor. 

(ii)  Custom-production  by  mothership 
or  catcher/processor  for  another 
processor.  If  the  mothership  or  catcher/ 
processor  custom-processed  fish  or 
shellfish  for  another  processor  diuing 
the  applicable  year,  the  owTier  of  the 
mothership  or  catcher/processor  must 
list  the  processor  name  and  ADF&G 
processor  code  (if  known)  to  describe 
that  processor,  but  must  not  include  any 
of  that  production  in  production  form 
L(l-2). 

(iii)  Custom-production  by  another 
processor  for  mothership  or  catcher/ 
processor.  If  a  processor  custom- 
processed  fish  or  shellfish  for  the 
mothership  or  catcher/processor  during 
the  applicable  year,  the  owmer  of  the 
mothership  or  catcher/processor  must 
use  a  separate  page  to  list  each 
processor  and  must  include  the 
following  information. 

(A)  Custom  fresh/frozen 
miscellaneous  production.  The  owner  of 
a  mothership  or  catcher/processor  must 
list  the  following  information  to 
describe  production  intended  for 
wholesale/retail  market  and  that  are  not 
frozen  for  canning  later: 

(1)  Species  name  and  code  (see  table 
2  to  this  part). 

(2)  Area  of  processing  (see  table  16  to 
this  part). 

(3)  Processed  product.  Processed 
product  must  be  entered  using  three 
codes: 

(i)  Process  prefix  code  (see  table  1 7  to 
this  part). 

(iij  Process  suffix  code  (see  table  1 7  to 
this  part). 

[Hi)  Product  code  (see  table  1  to  this 
part). 


(4)  Total  net  weight.  Enter  total 
weight  in  pounds  of  the  finished 
product. 

(5)  Total  wholesale  value($).  Enter  the 
total  wholesale  value  of  the  finished 
product. 

(B)  Custom  canned  production.  The 
owner  of  a  mothership  or  catcher/ 
processor  must  list  the  following 
information  to  describe  each  can  size 
produced  in  custom  canned  production: 

(1)  Species  name  and  code  (see  table 
2  to  this  part). 

(2)  Area  of  processing  (see  table  16  to 
this  part). 

(3)  Process  51  or  52.  Enter 
conventional  canned  code  (51)  or 
smoked,  conventional  canned  code  (52). 

(4)  Total  wholesale  value($).  Enter  the 
total  wholesale  value  of  the  finished 
product. 

(5)  Can  size  in  ounces,  to  the 
hundredth  of  an  ounce. 

(6)  Niunber  of  cans  per  case. 

(7)  Number  of  cases. 

(7)  Fish  buying  retro  payments/post- 
season adjustments.  Form  M — (i) 
Requirement.  The  owner  of  a 
mothership  must  record  and  submit 
COAR  production  Form  M  to  describe 
additional  adjustments  and/or  bonuses 
awarded  to  a  fisherman,  including 
credit  received  by  fishermen  for  gas 
expenses,  ice,  delivery  premiums,  and 
other  miscellaneous  expenses. 

(ii)  Information  required. 

(A)  Enter  species  name  and  code  (see 
table  2  to  this  part). 

(B)  Enter  area  purchased  (see  table  16 
to  this  part). 

(C)  Enter  gear  code  (see  table  16  to 
this  part). 

(D)  Enter  total  pounds  purchased  from 
fisherman. 

(E)  Enter  total  amount  paid  to 
fishermen  (base  +  adjustment). 

4.  hi  part  679,  tables  1, 14  and  15  to 
part  679  are  revised;  tables  16,  17,  and 
18  to  part  679  are  added. 

Table   1   to   Part  679.— Product 
AND     Delivery     Codes     (These 

CODES  DESCRIBE  THE  CONDITION  OF 
THE  FISH  AT  THE  POINT  IT  IS 
WEIGHED  AND  RECORDED) 


Product  Description 

Code 

GENERAL  USE  CODES 

Belly  flaps.  Flesh  in  region  of  pelvic 

and  pectoral  fins  and  t)ehind  head. 

(anciilarv  onlv)  

19 

Bled  only    Throat,  or  isthmus,  slit  to 
allow  blood  to  drain                  

03 

Bled  fish  destined  for  fish  meal  (in- 
cludes offsite  production)  DO  NOT 
RECORD  ON  PTR 

42 

Bones  (if  meal,  report  as  32)  (ancillary 
only) 

39 

Table   1   to  Part  679.— Product 
AND     Delivery     Codes     (These 

CODES  describe  THE  CONDITION  OF 
THE     FISH     AT     THE     POINT     IT     IS 

WEIGHED  AND  RECORDED) — Contin- 
ued 


Product  Description 

Butterfly,  no  tjacktKsne  Head  re- 
moved, belly  slit,  viscera  ar>d  most 
of  tMckbone  removed;  fillets  at- 
tached  

Cheeks.  Muscles  on  sides  of  head 
(ancillary  only)  

Chins.  Lower  jaw  (mandible),  muscles, 
and  flesh  (ancillary  only)  

Fillets,  deep-skin.  Meat  with  skin,  adja- 
cent meat  with  silver  lining,  and  ribs 
removed  from  sides  of  txxJy  behind 
head  and  in  front  of  tail,  resulting  in 
thin  fillets 

Fillets,  skinless/boneless.  Meat  with 
both  skin  and  ribs  removed,  from 
sides  of  body  behind  head  and  in 
front  of  tail 

Fillets  with  ribs,  no  skin.  Meat  with  ribs 
with  skin  removed,  from  sides  of 
body  behind  head  and  in  front  of 
tail 

Fillets  with  skin  and  ribs.  Meat  and 
skin  with  ribs  attached,  from  sides  of 
body  behind  head  and  in  front  of 
tail 

Fillets  with  skin,  no  ribs.  Meat  and  skin 
with  ribs  removed,  from  sides  of 
body  behind  head  and  in  front  of 
tail 

Fish  meal.  Meal  from  whole  fish  or  fish 
parts;  includes  bone  meal 

Fish  oil.  Rendered  oil  from  whole  fish 
or  fish  parts.  Record  only  oil  des- 
tined for  sale  and  not  oil  stored  or 
bumed  for  fuel  onboard 

Gutted,  head  on.  Belly  slit  and  viscera 
removed 

Head  and  gutted,  with  roe 

Headed  and  gutted,  Westem  cut 

Head  removed  just  in  front  of  ttie  col- 
lar bone,  and  viscera  removed 

Headed  and  gutted,  Eastem  cut.  Head 
removed  just  behind  the  collar  bone, 
and  viscera  removed 

Headed  and  gutted,  tail  removed. 
Head  removed  usually  in  front  of 
collar  bone,  and  viscera  and  tail  re- 
moved  

Heads.  Heads  only:  regardless  where 
severed  from  body  (ancillary  only).  .. 

Kirimi  (Steak)  Head  removed  either  in 
front  or  behind  the  collar  bone, 
viscera  removed,  and  tail  removed 
by  cuts  perpendicular  to  the  spine, 
resulting  in  a  steak 

Mantles,  octopus  or  squid.  Flesh  after 
removal  of  viscera  and  arms 

Milt,  (in  sacs,  or  testes)  (ancillary 
only) 

Minced.  Ground  flesh 

Other  retained  product.  If  product  is 
not  listed  on  this  table,  enter  code 
97  and  write  a  description  with  prod- 
uct recovery  rate  next  to  it  in  paren- 
theses  


Code 


37 


17 


18 


24 


23 


22 


20 


21 


32 


33 

04 
06 
07 

07 


08 


10 


16 


11 

36 

34 
31 


97 


TABLE   1   TO  Part  679.— Product 
AND     Delivery     Codes     (These 

CODES  describe  THE  CONDITION  OF 
THE     FISH     AT     THE     POINT     IT     IS 

WEIGHED  AND  RECORDED) — Contin- 
ued 


Product  Descriptkjn 


Code 


Pectoral  girdle.  Collar  bone  and  asso- 
ciated bones,  cartilage  and  flesh 

Roe  Eggs,  eittwr  loose  or  in  sacs,  or 
skeins  (ancillary  only) 

Salted  and  split.  Head  removed,  t>elly 
slit,  viscera  removed,  fillets  cut  from 
head  to  tail  but  remaining  attached 
near  tail  Product  salted 

Stomachs.  Includes  all  internal  organs 
(ancillary  only)  

Surimi.  Paste  from  fish  flesh  and  addi- 
tives   

Whole  fish/meal  Whole  fish  destined 
for  meal  (includes  offsite  produc- 
tion.) DO  NOT  RECORD  ON  PTR. 

Whole  fish/food  fish 

Whole  fish/t)ait.  Processed  for  bart. 
Sow  

Wings.  On  skates,  skle  tins  are  cut  off 
next  to  body 

DISCARD/DISPOSITION  CODES 

Whole  fish/donated  prohibited  species. 
Number  of  Pacific  salmon  or  Pacific 
halibut,  otherwise  required  to  be  dis- 
carded, that  is  donated  to  charity 
under  a  NMFS-authorized  program 

Whole  fish/onboard  bait  Whole  fish 
used  as  tjait  on  board  vessel.  Not 
sold 

Whole  fish/damaged.  Whole  fish  dam- 
aged by  observer's  samplir»g  proce- 
dures  

Whole  fish/personal  use,  consumptk>n 
Fish  or  fish  products  eaten  on  board 
or  taken  off  the  vessel  for  personal 
use.  Not  soW  or  utilized  as  bait  

Whole  fish,  discard,  at  sea.  Whole 
groundfish  and  prohit>ited  species 
discarded  by  catcher  vessels, 
Catcher/Processors.  Motherships,  or 
Vessel  Buying  Statk>ns  delivering  to 
Motherships.  DO  NOT  RECORD 
ON  PTR 

Whole  fish,  discard,  infested.  Ftea-in- 
fested  fish,  parasite-infested  fish  

Whole  fish,  discard,  decomposed.  De- 
composed or  previously  discarded 
fish  

Whole  fish,  discard,  onshore.  Discard 
after  delivery  and  before  processing 
by  ShoreskJe  Processors  and  Buy- 
ing Stations  delivering  to  Shoreside 
Processors  and  in-plant  discard  of 
whole  ground-fish  and  prohit>ited 
species  during  processing.  DO  NOT 
RECORD  ON  PTR 

PRODUCT  DESIGNATION  CODES 

Ancillary  product  means  a  product, 
such  as  meal,  heads,  internal  or- 
gans, pectoral  girdles,  or  any  ottier 
product  that  may  be  made  from  the 
same  fish  as  the  primary  product.  ... 

Primary  product  means  a  product, 
such  as  fillets,  made  from  each  fish, 
with  the  higt>est  recovery  rate 


15 


14 


12 


35 


30 


41 
01 

02 

13 


86 


92 


93 


95 


98 


88 


89 


99 
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AND     Delivery     Codes     (These 

CODES  describe  THE  CONDITION  OF 
THE     FISH     AT     THE     POINT     IT     IS 

WEIGHED  AND  RECORDED)— Contin- 
ued 


AND     Delivery     Codes     (These 

CODES  DESCRIBE  THE  CONDITION  OF 
THE     FISH     AT     THE      POINT     IT     IS 

WEIGHED  AND  RECORDED) — Contin- 
ued 


AND     Delivery     Codes     (THbSE 

CODES  DESCRIBE  THE  CONDITION  OF 
THE      FISH     AT     THE      POINT     IT     IS 

WEIGHED  AND  RECORDED) — Contin- 
ued 


Product  Description 


Reprocessed  or  rehandled  product 
means  a  product,  such  as  meal,  that 
results  from  processing  a  previously 
reported  product  or  from  rehandling 
a  previously  reported  product 

IFQ  CODES  Reserved  for  use  with 
IFQ  fish  products 

Gutted,  head  off.  Belly  slit  and  viscera 
removed.  Pacific  halibut  only 


Code 


Product  Description 


05 


Gutted,  head  on.  Belly  slit  and  viscera 
removed.  Pacific  halibut  and  sable- 
fish 

Whole  fish/food  fish  with  Ice  &  slime. 
Sablefish  only 

Bled  only  with  ice  &  slime.  Throat  or 
isthmus  slit  to  allow  blood  to  drain. 
Sablefish  only 


Code 


Product  Description 


04 


51 


53 


Gutted,  head  on.  with  ice  &  slime. 
Belly  slit  and  viscera  removed.  Pa- 
cific halibut  and  sablefish 

Gutted,  head  off,  with  ice  &  slime. 
Belly  slit  and  viscera  removed.  Pa- 
cific halibut  only 

Headed  and  gutted,  Westem  cut,  with 
ice  &  slime.  Sablefish  only 

Headed  and  gutted,  Eastem  cut,  with 
ice  &  slime.  Sablefish  only 


Code 


54 

55 
57 
58 


Table  14a  to  Part  679.— Port  of  Unding  Codes,  Alaska,  including  CDQ  and  IFQ  Primary  Ports 

Port'  Name 

NMFS  Code 

ADF&G 
Code 

CDQ/IFO  Primary  Ports  for  Vessel 

Clearance  (X  indicates  an  authorized 

IFQ  port;  see  §  679.5(l)(5)(vi)) 

6 

CDQ/ IFQ 

North 
Latitude 

West 
Longitude 

Adak 

186 
101 
102 
103 
104 
105 
106 

107 
108 
109 
110 

112 
113 
114 
115 
116 
117 
118 
119 

121 
122 

123 

125 

127 
128 
130 
131 
132 
133 
128 
134 
135 
136 
137 

138 

ADA 
AKU 

ALI 

ANC 
ANC 
ANI 
ANV 
ATK 

CHG 

COR 

CRG 

OIL 

EGE 
EKU 
ELF 
EMM 

FBK 
GAL 
GLB 
GLN 
GUS 
HNS 

HOM 
HNH 
HNS 
HDR 

JNU 
KAK 
KAL 
KAS 

X 

X 
X 

X 
X 

54°0805'' 

* 

60°33'00' 
55°28'30'' 

53°53'27' 
59°38'40'' 

Akutan  

165°46'20" 

Akutan  Bay  

Alitak  

Anchor  Point  

Anchorage 

Angoon  

Aniak  

Anvik  

Atka  

Auka  Bay  

Baranof  Warm  Springs  

Beaver  Inlet 

Bethel  

Captains  Bay  

Chignik  

Chinitna  Bay  

Cordova  

145°45'00'' 
133°09'00'' 

Craig  

Dillingham  

Douglas  

Dutch  Hartxw  

Dutch  Harbor/Unalaska 

166°32'05" 

Edna  Bay 

Egegik 

Ekuk  

Elfin  Cove  

Emmonak  

False  Pass  

Fairtianks  

Galena  

Glacier  Bay  

Glennalen 

Gustavus 

Haines 

Halibut  Cove  

Hdlis  

Homer  

151°33'00" 

Hoonah  

Hydaburg  

Hyder  

Juneau  

Kaltag  .-. 
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Table  14a  to  Part  679.— Port  of  Landing  Codes,  Alaska,  including  CDQ  and  IFQ  Primary  Ports— Continued 


Port  Name 


Kenai  

Kenai  River  

Ketchikan  

King  Cove  

King  Salmon  

Kipnuk  

Klawock 

Kotzebue  

La  Conner  

Mekoryuk  

Metlakatia 

Moser  Bay 

Naknek  

Nenana  

Nikiski  (or  Nikishka) 

Ninilchik 

Nome  

Nunivak  Island  

Old  HartX)r  

Other/Unknown  

Pelican  

Petersburg  

Point  Baker  

Port  Alexander  

Port  Bailey  

Port  Graham  

Port  Lions  

Port  Moller 

Port  Protection  

Resurrection  Bay  .. 

Sand  Point  

Savoonga  

Seldonia  

Seward  

Sitka  

Skagway  

Soldotna  

St.  George 

St.  Lawrence  

St.  Mary  

St.  Paul  

Tee  Hrtxjr 

Tenakee  Spring  .... 

Thome  Bay  

Togiak  

Toksook  Bay  , 

Tununak  

Ugadaga  Bay  

Ugashik  

Unalakleet  

Unalaska  

Valdez  

Wasilla  

Whittier 

Wrangell 

Yakutat 


NMFS  Code 


139 
140 
141 
142 
143 
144 
145 


147 
148 

149 

150 
151 
152 

153 
499 
155 
156 
157 
158 
159 
160 


161 
163 
164 
165 
166 
167 
168 
169 

170 
171 

172 

173 
174 
175 
176 
177 
178 
179 


180 
181 

183 
184 
185 


ADF&G 
Code 


CDQ/IFQ  Primary  Ports  for  Vessel 

Clearance  (X  indicates  an  authorized 

IFQ  port;  see  §679.5(l)(5){vi)) 


KEN 

KTN 
KCO 
KNG 

KLA 
KOT 
LAC 

MET 
•MOS 
NAK 
NEN 
NIK 
NIN 
NOM 
NUN 
OLD 
UNK 
PEL 
PBG 

PAL 
PTB 
GRM 
UO 
MOL 


SPT 

SEL 
SEW 
SIT 
SKG 
SOL 
STG 

• 

STM 
STP 

TEN 

TOG 


UGA 
UNA 

VAL 
WAS 
WHT 
WRN 
YAK 


CDQ/IFQ 


North 
Latitude 


West 
Longitude 


X 
X 


X 
X 


SS-^'SO* 
55°03'20' 


57°5r30' 
56°48'10' 


131"'38'45' 
162*19'00' 


X 
X 


55°20'15" 


60°06'30' 
57°03' 


57°0r20' 


59°33' 


136°13'30' 
132°58'00' 


160°30'00' 


149°26'30' 
135°20' 


170°16'30" 


139''44' 
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Table  14b  to  Part  679.— Port  of  Unding  Codes:  California,  Oregon,  Canada  including  CDQ  and  IFQ 

Primary  Ports 


Port  Name 


NMFSCode 


CALIFORNIA 

Eureka 

Fort  Bragg  .... 

Other  

OREGON 

Astoria  

Lincoln  City  .. 

Newport 

Olympia 

Portland 

Warrenton  .... 

Other  

CANADA 
Port  Edward  . 
Port  Hardy  .... 
Prince  Rupert 
Other  


500 

501 
599 

600 
602 
603 


604 
699 

800- 
801 
802 
899 


ADF&G 
Code 


EUR 


AST 

NPT 
OLY 
POR 


PRU 


CDQ/IFQ  Primary  Ports  for  Vessel 

Clearance  (X  indicates  an  authorized 

IFQ  port;  see  §  679.5(l)(5)(vi)) 


CDQ/IFQ 


North 
Latitude 


West 
Longitude 


Table  14c  to  part  679.— Washington  Port  of  Landing  Codes  including  CDQ  and  IFQ  Primary  Ports 


Port  Name 

NMFS  Code 

AD&G  Code 

CDQ/IFQ  Primary  Ports  for  Vessel 

Clearance  (X  indicates  an  authorized 

IFQ  port;  see  §  679.5(l)(5)(vi)) 

CDQ/IFQ 

North 
Latitude 

West 
Longitude 

Anacortes  

700 
701 
702 

703 

704 
706 
707 
708 
709 
710 
712 
713 
714 
715 

799 

ANA 
BLA 

LAC 

SEA 
TAC 

X 

48°45'04'' 

Belluvue  

Bellingham 

Blaine  

122°30'02'' 

Edmond 

Everett 

Fox  Island  ....'. 

Ilwaco 

La  Conner 

Mercer  Island  

Nagai  Island  

Port  Orchard  

Port  Townsend 

Rainier 

Seattle 

Tacoma  

Other  

— 

Table  15  to  Part  679.— Gear  codes,  descriptions,  and  use  (X  indicates  where  this  code  is  used) 


Name  of  Gear 


Diving  

Dredge  

Dredge,  hydro/mechan- 
ical   

Fish  wheel 

Gillnet,  drift 

Gillnet,  herring 

Gillnet,  set 

Gillnet,  sunken  

Hand  line/jig/troll  

Handpicked  

Hatchery 


NMFS 
Logbooks 
and  Forms 


Electronic  WPR  & 
Check-in/out  Code 


OTH 
OTH 

OTH 
OTH 
OTH 
OTH 
OTH 
OTH 
(1) 

OTH 
n/a 


Gear  Code, 
Numeric 


11 
01 

23 
08 
03 

34 
04 
41 
05 

12 
77 


Use  Numeric  Code  to  Complete  the  Following: 


Shoreside  Elec- 
tronic Logbook 


X 
X 

X 
X 
X 
X 
X 
X 
X 

X 
X 


IFQ  Terminal  and 
Forms 


IFQ  name:  hand 
troll 


COAR  Re  port 


X 
X 


X 
X 
X 
X 
X 

X 
X 
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Table  15  to  Part  679.— Gear  codes,  descriptions,  and  use  (X  indicates  where  this  code  is  used) — Continued 


Name  of  Gear 


Hook-and-line  .. 
Jig,  mechanical 

Jig/Troll 

Net,  dip 

Net,  ring  

Other/specify  ... 

Pot 

Pound  

Seine,  purse  .... 
Seine,  beach  ... 

Shovel  

Trap 

Troll,  dinglebar 


Troll,  power  gurdy 

Trawl,  beam  

Trawl,  double  otter 

Trawl,  nonpelagic/bottom 
Trawl,  pelagic/mkjwater 
Weir 


NMFS 
Logbooks 
and  Forms 


X 
X 


X 
X 
X 


X 
X 


Electrons  WPR  & 
Check-in/out  Code 


HAL 
(1) 

JIG 

OTH 
OTH 
OTH 
POT 
OTH 
OTH 
OTH 
OTH 
OTH 
OTH 

(1) 

<2) 

(2) 

NPT 
PTR 
OTH 


Gear  Code, 
Numeric 


61 
26 

(1) 

13 
10 
99 
91 
21 
01 
02 
18 
90 
25 

15 
17 
27 
07 
47 
14 


Use  Numeric  Code  to  Complete  Vne  Folk)wing: 


Shoreside  Elec- 
tronic Logbook 


X 
X 

(1) 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 


IFQ  Terminal  and 
Forms 


IFQ  name: 
dinglebar  troll 


COAR  Re  port 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 


<' 'Federal  Authorized  Gear  JIG/TROLL.  No  numeric  code  is  availat>le  because  both  jig  and  troH  have  a  separate  code  number 

<2)For  logbooks,  forms,  electronic  WPR,  electroniccheck-in/out  reports:  all  trawl  gear  must  be  reported  as  either  nonpelagic  or  pelagic  trawl 

Table  16  to  Part  679.— Area  codes  and  descriptions  for  use  with  State  of  Alaska  ADF&G  Commercial 

Operator's  Annual  Report  (COAR) 


COAR:  Name  (Code) 


Alaska  Peninsula:  

South  Peninsula  (MS) 
North  Peninsula  (MN) 


Atka-Amlia  Islands  (FB) 
(FG). 

Bering  Sea: 

Pribilof  Island  (01)  

St.  Matthew  Island  02)  .. 
St.  Lawrence  Island  (Q4) 
Bristol  Bay  (T)  

Chignik  (L)  

I 

Cook  Inlet:  

Lower  Cook  Inlet  (HL)  .... 
Upper  Cook  Inlet  (HU)  ... 


Dutch  Hartjor  (O) 

EEZ  (Federal  waters  of 

BSAI  and  GOA)  (FB) 

(FG). 


King  Crab:  

AK  Peninsula/Aleutian  Islands  Salmon 
Herring  

Salmon 

Bering  Sea  King  Crab 

Bering  Sea/Kotzebue  Herring 

King  Crab 

Salmon 

Herring  

Groundfish  

Herring  

Salmon  

Groundfish 

Herring  

Cook  Inlet  Shrimp  

Outer  Cook  Inlet  Shrimp 

Dungeness  Crab 

King  Crab 

Tanner  Crab 

Miscellaneous  Shellfish  .". 

Salmon  

Aleutian  Islands  King  Crab  

Groundfish  


ADF&G 

fisheries 
manage- 
ment 
areas 


Area  description  in 

ADF&G 

regulations 


M 
M 
M 


n/a 

Q 
Q 


T 
T 
T 
L 
L 
L 
H 
H 
H 
H 
H 
H 
H 
H 
H 
O 
n/a 


5  AAC  34.500 

5  AAC  12.100 

(Aleutians) 

5  AAC  09.100  (AK 

Peninsula) 

5  AAC  27.600 

5  AAC  11.1010 

5  AAC  34.900 
5  AAC  27.900 


5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 


34.800 
06.100 
27.800 
28.500 
27.550 
15.100 
28.300 
27.400 
31.300 
31.400 
32.300 
34.300 
35.400 
38.300 
21.100 
34.600 
n/a 
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Table  16  to  Part  679.— Area  codes  and  descriptions  for  use  with  State  of  Alaska  ADF&G  Commercial 

Operator's  Annual  Report  (COAR)— Continued 


COAR:  Name  (Code) 


Kodiak  (western  GOA)  (K) 


Kotzebue  (X)  

Kuskokwim:  

Kuskokwim  River/Bay  (W1 ) 

Security  Cove  (W2)  

Goodnews  Bay  (W3)  

Nelson  Island  (W4) 

Ninivak  Island  (W5)  

Cape  Avinof  (W6) 

Norton  Sound  (Z)  

Prince  William  Sound  (E)  .. 


Species 


Groundflsh  

Hemng  

King  Crab 

Salmon 

Shrimp , 

Dungeness  Crab 

Tanner  Crab 

Miscellaneous  Shellfish 

Salmon 

Salmon 

Herring  


ADF&G 
fisheries 
manage- 
ment 
areas 


K 
K 
K 
K 
J 
J 
J 
J 
W 
W 
W 


Area  description  in 

ADF&G 

regulations 


Southeast:  

Juneau/Haines  (A1) 

Yakutat  (A2)  

Ketchikan/Craig  (B)  

Petersburg/Wrangell  (C) 
Sitka/Pelican  (D) 


Yukon  River.  

Lower  Yukon  (YL) 
Upper  Yukon  (YU) 


Norton  Sound-Port  Clarence  Salmon 

Norton  Sound-Port  Clarence  King  Crab 

Groundfish  

Herring  

Shrimp 

Dungeness  Crab 

King  Crab  

Tanner  Crab 

Miscellaneous  Shellfish  

Salmon  

Groundfish  

Southeast  (w/o  Yakutat)  Herring  

Yakutat  Herring  

Southeast  (w/o  Yakutat)  Dungeness  Shrimp  

Yakutat  Shrimp  

Southeast  (w/o  Yakutat)  Crab  

Yakutat  Dungeness  Crab  

Southeast  (w/o  Yakutat)  King  Crab 

Yakutat  King  Crab  

Southeast  (w/o  Yakutat)  Tanner  Crab 

Southeast  (w/o  Yakutat)  Miscellaneous  Shellfish 

Yakutat  Miscellaneous  Shellfish  

Southeast  (w/o  Yakutat)  Salmon 

Yakutat  Salmon  

Yukon-Northern  Salmon  


E 
E 
E 
E 
E 
E 
E 

A 
A 
D 
A 
D 
A 
D 
A 
D 
A 
D 
A 
D 
A 
D 


5AAC 
5  AAC 
5AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 


28.400 
27.500 
34.400 
18.100 
31.500 
32.400 
35.500 
38.400 
03.100 
07.100 
27.870 


5  AAC  04.100 


5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5/\AC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 
5  AAC 


28.200 
27.300 
31.200 
32.200 
34.200 
35.300 
38.200 
24.100 
28.100 
27.100 
27.200 
31.100 
31.150 
32.100 
32.155 
34.100 
34.160 
35.100 
35.160 
38.100 
38.160 
33.100 
29.010 
30.100 
05.100 


Table  17  to  Part  679.— Process  Codes  for  use  with  State  of  Alaska  Commercial  Operator's  Annual 

Report  (COAR) 


Codes 


Prefix  Codes 


Suffix  Codes 


Process  Codes  and  Description 


1 -Fresh 

2-Frozen 

3-Salted/brined 

4-Smoked 

5-Canned 

6-Cooked 

7-Live 

8-Dry 

9-Plckled 

11 -Minced 

0-General 

1 -Canned  Conv. 

2-Canned  smoked 

8-Vacuum  packed 

1-lndividual  quick  frozen  (IFQ)  pack 
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Table  17  to  Part  679.— Process  Codes  for  use  with  State  of  Alaska  Commercial  Operator's  Annual 

Report  (COAR)— Continued 


Codes 


Process  Codes  and  Description 


S-Shatter  pack 
B-Block 


Table  18  to  Part  679.— Required  Buying  and  Production  Forms  for  use  with  State  of  Alaska  Commercial 

Operator's  Annual  Report  (COAR) 


Fishery 


Salmon 


Herring 


Crab 

Shrimp/Miscellaneous  shellfish 


PRICES  NOT  FINAL 


[FR  Doc.  00-31916  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  351 0-01 -S 


Required  Form  Number  and  Name 


Groundfish  

Halibut  

Custom  ProductHjn 


Salmon  Buying: 

(A)(1)  Seine  gear 

(A)(1)  Gillnet  gear 

(A)(2)  Troll  gear  Hatchery 

(A)(3)  Miscellaneous  gear 

King  Salmon  Production: 

(B)(1)  Production 

(B)(1)  Canned  Production 

Sockeye  Salmon  Production: 

(B)(2)  Production 

(B)(2)  Canned  Production 

Cotio  Salmon  Productiorr. 

(B)(3)  Productkjn 

(B)(3)  Canned  Production 

Pink  Salmon  Production: 

(B)(4)  Production 

(B)(4)  Canned  Production 

Chum  Salmon  Production. 

(B)(5)  Production 

(B)(5)  Canned  Production 

Salmon  Roe  S  Byproduct  Production. 

(B)(6)  Roe 

(B)(6)  Byproduct  Production 

Herring  Buying. 

(C)(1)  Seine  gear 

(C)(1)  Gillnet  gear 

(C)(2)  Gillnet  gear  (contd) 

(C)(2)  Pound  gear 

(C)(2)  Hand-pick  gear 

Herring  Production. 

(D)  Productkjn 

(D)  Byproduct  Production 

{E)Crab  Buying. 

(F)  Crab  Production 

lG)Shrimp/Misc.Stiellfish  Buying. 

Trawl  gear 

Pot  gear 

Diving/picked  gear 

Other  gear  (specify) 

(H)  Shrimp/Misc.  Shellfish  Production 

(l)(1)  (l)(2)  Groundfish  Buying 

(J)(1)  (J)(2)  Groundfish  Production 

(K)  Halibut  Buying  &  Production 

Custom  Production. 

(L)(1)  Associated  Processors 

Custom  Fresh/Frozen 

Misc.  production 

Custom  Canned  Production 

(L)(2)  (additional  sheet) 

(M)(1)  Fish  Buying  Retro  Payments 

(M)(2)  Post-season  Adjustments 
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Notices 


Federal  Register 
Vol.  65.  No.  241 

Thursday,  December  14,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


AGENCY  FOR  IhfTERNATIONAL 
DEVELOPMENT 

Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  January  10,  2001  (8:45  a.m.  to  12:00 
p.m.). 

Location:  Washington  Plaza  Hotel,  10 
Thomas  Circle,  NW,  Washington,  DC. 

This  meeting  will  feature  discussion 
of  the  Committee's  recommendations  for 
U.S.  policymakers  on  major  new 
priorities  for  development  and 
humanitarian  assistance.  The  findings  of 
an  ACVFA-USAID  study  on  best 
practices  in  USAID/PVO  relations  will 
also  be  discussed. 

The  meeting  is  free  and  open  to  the 
public.  Persons  wishing  to  attend  the 
meeting  can  fax  or  e-mail  their  name  to 
Kari  Wickenheiser,  (703)  741-0567, 
Kari.AMA  Tech@juno.com. 

Dated:  December  5,  2000. 
Noreen  O'Meara, 

Executive  Director,  Advisory  Committee  on 

Voluntary  Foreign  Aid  (ACVFA). 

[PR  Doc.  00-31893  Filed  12-134)0;  8:45  am] 

BILLING  CODE  6116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Announcement  of  Draft  Guidelines  for 
Title  11  Cooperating  Sponsor  Results 
Reports  and  Resources  Requests 

Pursuant  to  the  Agricultural  Market 
and  Transition  Act  of  1996  (Public  Law 
480,  as  amended),  notice  is  hereby  given 
that  the  Draft  Guidelines  for  Title  II 
Cooperating  Sponsor  Results  Reports 
and  Resource  Requests  are  being  made 
available  to  interested  parties  of  the 
required  thirty  (30)  day  comment 
period. 


Individuals  who  wish  to  receive  a 
copy  of  these  draft  guidelines  should 
contact:  Office  of  Food  for  Peace, 
Agency  for  International  Development, 
RRB  7.06-120.  1300  Pennsylvania 
Avenue,  Washington,  DC  20523-0809. 
Individuals  who  have  questions  or 
comments  on  the  draft  guidelines 
should  contact  Richard  Newberg  at  the 
above  address  or  at  (202)  712-1828. 

The  thirty-day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 

Dated:  October  13,  2000. 
William  T.  Oliver, 

Director,  Office  of  Food  for  Peace  Bureau 

for  Humanitarian  Response. 

(FR  Doc.  00-31674  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Changes  to  Section  IV  of  the  Field 
Office  Technical  Guides  for  NRCS  in 
California 


AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  section  343  of 
Subtitle  E  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(FAIRA)  that  requires  the  Secretary  of 
Agriculture  to  provide  public  notice  and 
comment  under  section  553  of  Title  5, 
United  States  Code,  with  regard  to  any 
future  revisions  to  those  provisions  of 
the  Natural  Resources  Conservation 
Service  (NRCS)  State  technical  guides 
that  are  used  to  carry  out  Subtitles  A,  B, 
and  C  of  Title  XII  of  the  Food  Security 
Act  of  1985  (16  U.S.C.  3801  et  seq.),  the 
Natural  Resources  Conservation  Service, 
United  States  Department  of 
Agriculture,  gives  notice  of  revisions  to 
all  conservation  practices  in  section  fV 
of  State  technical  guides  in  California. 
The  distribution  of  these  revisions  and 
an  updated  index  of  conservation 
practice  standards  and  specifications 
was  made  to  all  California  NRCS  offices 
via  California  Technical  Guide  Notice 
43  dated  September  29,  2000. 

These  revisions  to  conservation 
practices  in  Section  IV  of  State  technical 


guides  are  subject  to  these  provisions 
since  one  or  more  are  used,  or  could  be 
used,  as  a  part  of  a  conservation 
management  system  to  comply  with  the 
Highly  Erodible  Land  Conservation  or 
Wetland  Conservation  requirements  of 
the  Food  Security  Act  of  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  B.  Hoicomb,  State  Resource 
Conservationist.  USDA-NRCS,  430  G 
Street,  Davis,  CA  95616-^164. 
Telephone  Niunber  (530)-792-5667, 
FAX  #(530)-792-5793,  or  email 
diane.hoIcomb@ca.usda.gov. 

A  copy  of  the  new  index  and  any  of 
the  revised  items  can  be  obtained  on  the 
Web  at  http://www.ca.nrcs.usda.gov/rts/ 
fotgintro.htm,  or  from  Ms.  Hoicomb. 
either  in  paper  copy  format,  or 
electronic  copy  on  compact  disk  (CD). 
These  items  are  also  available  at  each  of 
the  NRCS  field  offices  in  California. 

Comments  can  be  sent  at  anytime  to 
Diane  B.  Hoicomb  or  to  the  District 
Conservationist  at  any  NRCS  field  office 
in  California.  Comments  will  be 
reviewed  and  considered  by  NRCS 
technical  discipline  specialists  and  the 
California  State  Technical  Guide 
Committee,  which  meets  approximately 
four  times  a  year  at  the  NRCS  State 
Office  in  Davis,  California. 
SUPPLEMENTARY  INFORMATION:  In 
California,  "State  technical  guides" 
refers  to  the  State  Office  Technical 
Guide  maintained  by  the  NRCS  State 
Resource  Conservationist  in  Davis, 
California,  to  the  Area  Office  Technical 
Guide  maintained  at  each  NRCS  Area 
Office  in  Red  Bluff,  Salinas,  Fresno,  and 
Riverside,  California,  and  to  the  Field 
Office  Technical  Guide  maintained  at 
each  NRCS  Field  Office  in  California. 

Practice  standards  establish  the 
minimum  level  of  acceptable  quality  for 
planning,  designing,  installing, 
operating,  and  maintaining  conservation 
practices.  National  standards  from  the 
National  Handbook  of  Conservation 
Practices  form  the  basis  for  developing 
State  supplements  to  the  standards. 
Practice  specification  guidance  are 
developed  by  each  State  and  establish 
and  list  the  terms  and  conditions,  and 
how  the  practice  standard  will  be  made 
site-specific. 

The  last  revisions  to  conservation 
practices  in  State  technical  guides  in 
California  were  completed  in  July,  2000, 
and  issued  via  California  Technical 
Guide  Notice  Number  43  on  September 
'29,  2000.  The  current  California  "hidex 


of  Conservation  Practice  Standards  and 
Specifications"  and  practice  standards 
and  specifications  are  dated  July  2000. 
All  practice  standards  and 
specifications  are  reviewed  by  the  State 
Technical  Guide  Committee  at  least 
once  every  five  years  from  their  date  of 
issuance  to  determine  if  the  standard  is 
needed  and  reflects  the  latest  acceptable 
technology. 

The  July,  2000,  revisions  cover  all  of 
the  221  conservation  practice  standards, 
132  conservation  practice  specifications 
and  their  practice  requirements  sheets, 
128  conservation  practice  material 
specifications,  and  9  conservation 
practice  construction  specifications  in 
California.  Revisions  include  word 
changes,  reformatting  sections  of 
practice  standards,  name  changes, 
renumbering,  additions,  deletions, 
updates  of  technical  requirements, 
changing  dates,  and  adding  some  new 
practices. 

Diane  B.  Hoicomb, 

State  Resource  Conservationist. 

|FR  Doc.  00-31734  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Report  of  Privately  Owned 
Residential  Building  or  Zoning  Permits 
Issued  (Building  Permits  Survey). 

Form  Numberfs):  C— 404. 

Agency  Approval  Number:  0607- 
0094. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  30,716  hours. 

Number  of  Respondents:  19,000. 

Avg  Hours  Per  Response:  9  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Building  Permits  Survey  to 
collect  data  that  will  provide  estimates 
of  the  number  and  valuation  of  new 
residential  housing  units  authorized  by 
building  permits.  We  use  the  data,  a 
component  of  the  index  of  leading 
economic  indicators,  to  estimate  the 
number  of  housing  units  started, 
completed,  and  sold,  if  single-family. 
The  Census  Bureau  also  uses  these  data 
to  select  samples  for  its  demographic 
surveys.  Policymakers,  planners, 
businessmen/women,  and  others  use  the 


detailed  geographic  data  collected  bom 
state  and  local  officials  on  new 
residential  construction  authorized  by 
building  permits  to  monitor  growth  and 
plan  for  local  services,  and  to  develop 
production  and  marketing  plans.  The 
Building  Permits  Survey  is  the  only 
source  of  statistics  on  residential 
construction  for  states  and  smaller 
geographic  areas. 

Due  to  budget  reductions,  the 
collection  of  nonresidential  data  was 
discontinued  as  of  January  1996.  With 
this  submission  we  have  decreased  the 
estimated  number  of  annual  responses, 
accordingly.  We  have  also  eliminated 
the  Forms  C-404{I)  and  C-^04(B).  The 
primary  instructions,  C— 404(1),  are  now 
included  qn  the  reverse  side  of  Form  C- 
404.  The  C-404{B)  booklet  fisting 
classification  of  many  types  of 
nonresidential  construction  is  no  longer 
needed. 

Affected  Public:  State,  local,  or  Tribal 
Government. 

Frequency:  Monthly  and  annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Sections  9{b),  161,  and  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susam  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  December  8,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  00-31780  Filed  12-13-00;  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Reporting  and  Record  Keeping 
Requirements  Under  the  Wassenaar 
Arrangement 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 


effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Management  Analyst,  Bureau  of  Export 
Administration  (BXA),  Department  of 
Commerce,  Room  6883,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  information  required  by  this 
collection  is  required  semiannually 
from  all  exporters  of  certain  items 
specified  in  §  743.1  of  the  Export 
Administration  Regulations  controlled 
for  national  security  reasons  on  the 
Commerce  Control  List  and  exported 
under  certain  License  Exceptions. 

n.  Method  of  Collection 

The  information  will  be  collected  in 
electronic  and  written  form. 

m.  Data 

OMB  Number:  0694-0106. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  ciurently  approved 
collection. 

Affected  Public:  Businesses  and  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Response:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  734  hours. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simMnarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  8,  2000. 
Madeleine  Clajrton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-31781  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Application  for  Transfer  of  Licenses  to 
Anotiier  Party;  Proposed  Collection; 
Comment  Request 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Management  Analyst,  Department  of 
Commerce,  Room  6883,  14th  & 
Constitution  Avenue,  NW..  room  6877. 
Washington,  DC,  20230. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

Certain  circumstances  such  as 
company  mergers,  company  takeovers, 
etc.,  necessitate  the  transfer  of  an  active 
export  license  from  one  party  to 
another.  When  a  licensee  transfers  an 
unexpired  license  to  another  party, 
there  must  be  assurances  that  the  other 
party,  the  transferee,  will  also  be 
accountable  for  the  proper  use  of  the 
license.  The  required  information 
collected  from  both  parties  provides 
assurances  that  the  balance  of  the 
shipments  will  not  be  diverted  or  used 
for  purposes  contrary  to  the  authorized 
use  of  the  approved  license. 

n.  Data 

OMB  Number:  0694-0051. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Response:  1.1 
hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  1 1 . 

Estimated  Total  Annual  Cost:  No 
start-up  or  capital  expenditures. 

ni.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  8,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
|FR  Doc.  00-31782  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Short  Supply  Regulations,  Petroleum 
(Crude  Oil);  Notice  and  Request  for 
Comments 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12. 
2001. 

ADDRESSES:  Direct  all  virritten  conmients 
to  Madeleine  Clayton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue.  NW.,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Management,  Department  of  Commerce, 
Room  6883,  14th  &  Constitution 
Avenue,  NW.,  Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  is  collected  as 
supporting  documentation  for  license 
applications  to  export  petroleum  (crude 
oil)  and  used  by  licensing  officers  to 
determine  the  exporter's  compliance 
with  the  5  statutes  governing  this 
collection. 

II.  Method  of  Collection 
m.  Data 

OMB  Number:  0694-0027. 

Form  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
24. 

Estimated  Time  Per  Response:  4-12 
hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  196. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  8,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-31783  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

License  Exception,  Humanitarian 
License;  Proposed  Collection; 
Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle, 
Management  Analyst,  Department  of 
Commerce,  Room  6883,  14th  & 
Constitution  Avenue.  NW,  Room  6877, 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

Section  7(g)  of  the  EAA.  as  amended 
by  the  Export  Administration 
Amendments  Act  of  1985  (Public  Law 
99-64),  exempts  from  foreign  policy 
controls  exports  of  donations  to  meet 
basic  himian  needs.  Since  the  enactment 
of  Public  Law  99-74,  an  exporter  had  to 
apply  for  a  bulk  Humanitarian  license, 
permitting  the  export  of  goods  identified 
in  a  supplement  to  the  regulation 
without  restriction  as  to  quantity  or 
number  of  shipments  to  any  of  die 
embargoed  destinations.  New  License 
Exception  procedures  contained  in  this 
regulation  reduce  the  regulatory  burden 
on  these  exporters  by  enabling  them  to 
make  humanitarian  donations  with  only 
minimal  recordkeeping. 

m.  Data 

OMB  Number:  0694-0033. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  5  hours 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  10. 

Estimated  Total  Annual  Cost:  No 
start-up  or  capital  expenditures. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  8,  2000. 
Madeleine  Clayton, 

Departmental  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
|FR  Doc.  00-31784  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  3510-3»-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Proposed  Collection;  Comment 

Request 

TITLE:  Non-Tariff  Barriers  Survey. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
coqtinuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  12. 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Forms.  Clearance  Officer,  (202)  482- 
3129,  Email  MClayton@doc.gov., 
Department  of  Commerce,  Room  6086. 
14th  &  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Mary  Rhody,  Trade 
Development,  Office  of  Environmental 
Technologies  Industries  (ETI),  Room 
1003;  U.S.  Department  of  Commerce, 
14th  &  Constitution  Ave..  NW, 
Washington,  DC  20230:  Phone  number: 
(202) 482-5225. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration's  Office  of 
Environmental  Technologies  Industries 
(ETI)  office  is  the  principal  resource  and 
key  contact  point  within  the  U.S. 
Department  of  Commerce  for  American 
environmental  technology  companies. 
ETI's  goal  is  to  facilitate  and  increase 
exports  of  environmental  technologies, 
goods  and  services  by  providing  support 
and  guidance  to  U.S.  exporters.  One 
aspect  of  increasing  exports  is  to  reduce 
trade  barriers  and  non-tariff  measures. 
ETI  works  closely  with  the  Office  of  the 
U.S.  Trade  Representative  on  trade 
negotiations  and  trade  liberalization 
initiatives.  The  information  collected  by 
this  survey  will  be  used  to  support  these 
projects  and  enable  ETI  to  maintain  a 
current,  up-to-date  list  of  non-tariff 
measures  that  create  trade  barriers  for 
U.S.  exports  of  environmental  goods 
and  services. 
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n.  Method  of  Collection 

Electronic  submission  to  the 
hitemational  Trade  Administration's 
Office  of  Environmental  Technologies 
Industries. 

m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  33  hours. 

Estimated  Total  Annual  Costs: 
$12,000  (Government  $5,000, 
Respondents  $7,000). 

rv.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB- 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  8,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  00-31806  Filed  12-13-00;  8:45  am] 

BILLING  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.120700B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  to  modify 

permits  (1201). 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  cuid  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  applications  for  permit 
modifications  fi-om:  Dr.  Thane  Wibbels, 
University  of  Alabama  at  Birmingham 
(1201). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  January 
16. 2001. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment:  For  permits  1201:  Office 
of  Protected  Resources,  Endangered 
Species  Division,  F/PR3,  1315  East-West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401,  fax:  301-713-0376). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  1201:  Terri  Jordan,  Silver 
Spring,  MD  (ph:  301-713-1401,  fax:  301- 
713-0376,  e-mail: 
Terri.Jordan@noaa.gov).????? 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  appHed  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 


summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice:  Sea 
Turtles 

The  following  species  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Green  turtle  (Chelonia  mydas), 
Kemp's  ridley  turtle  [Lepidochelys 
kempii).  Loggerhead  turtle  (Caretta 
caretta). 

Modification  Requests  Received 

Permit  it  1201 

The  applicant  requests  a  modification 
to  Permit  1201.  Permit  1201  authorizes 
the  sampling  for  and  collection  of  green, 
loggerhead  and  Kemp's  ridley  turtles  in 
the  estuaries  of  Alabama  in  the  Northern 
Gulf  of  Mexico.  The  purpose  of  the 
research  is  to  evaluate  the  abundance, 
movements,  and  location  of  juvenile  sea 
turtles  in  the  estuaries  of  Alabama,  to 
potentially  identify  specific  foraging 
areas.  The  presence  of  juvenile  sea 
turtles  in  estuaries  represents  a  potential 
conflict  for  fisheries  and  coastal 
development.  However,  there  is  little 
information  about  this  issue  for  the 
estuaries  of  Alabama.  The  information 
from  this  study  is  critical  to  developing 
a  prudent  management  strategy  which 
protects  sea  turtles  while  sustaining  the 
productivity  of  the  fisheries.  The 
proposed  research  is  a  prerequisite  to 
determining  if  the  estuaries  of  Alabama 
represent  a  developmental  habitat  for 
juvenile  sea  turtles. 

The  applicant  proposes  to:  (1)  Identify 
potential  foraging  areas  by  conducting 
sampling  siuveys,  and  measuring  and 
tagging  all  captured  turtles.  (2)  Perform 
radio  tracking  on  some  of  the  turtles  to 
determine  short  term  movements,  home 
range,  and  identify  foraging  areas,  (3) 
Collect  samples  of  fecal  and  stomach 
materials  in  order  to  identify  and 
document  the  diets  of  juvenile  turtles, 
(4)  Collect  blood  samples  to  estimate  of 
sex  ratio.  Modification  #1  would  extend 
the  permit  expiration  date  from 
February  28,  2001  to  February  28,  2003. 

Dated:  December  11,  2000. 

Wanda  L.  Cain, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-31918  Filed  12-13-00;  8:45  am] 

BILLING  CODE:  3S1fr-22  -S 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.235N] 

Special  Demonstration  Programs; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2001 

Purpose  of  Program:  To  provide 
financial  assistance  to  support  projects 
or  programs  that  expand  and  improve 
the  provision  of  rehabilitation  and  other 
services  for  individuals  with 
disabilities,  including  technical 
assistance  that  meets  the  needs  of 
underserved  populations. 

For  FY  2001  ttiis  competition  focuses 
on  projects  designed  to  meet  the 
priorities  we  describe  in  the 
PRIORITIES  section  of  this  application 
notice.  This  competition  provides  funds 
for  a  Technical  Assistance  Center 
focusing  on  Latinos  and  Hispanics  with 
Disabilities  and  a  Technical  Assistance 
Center  focusing  on  Asian  Americans 
and  Pacific  Islanders  with  Disabilities. 

Eligible  Applicants:  State  vocational 
rehabilitation  agencies;  community 
rehabilitation  programs;  Indian  tribes  or 
tribal  organizations;  and  public  or 
nonprofit  agencies  or  organizations, 
including  institutions  of  higher 
education. 

Applications  Available:  December  21, 
2000. 

Deadline  For  Transmittal  of 
Applications:  February  20,  2001. 

Deadline  For  Intergovernmental 
Review:  April  21,  2001. 

Estimated  Available  Funds: 
$1,000,000. 

Estimated  Range  of  Awards:  $400,000 
to  $500,000  per  year  per  Center. 

Estimated  Number  of  Awards:  2. 

Reasonable  Accommodations:  We 
will  consider,  and  may  fund,  requests 
for  additional  funding  as  an  addendum 
to  an  application  to  reflect  the  costs  of 
reasonable  accommodations  necessary 
to  allow  individuals  with  disabilities  to 
be  employed  on  the  project  as  personnel 
on  project  activities. 

Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period:  Up  to  60  months.  The 
Assistant  Secretary  believes  that  a 
period  of  at  least  36  months  is  necessary 
to  accomplish  the  project  objectives. 
The  Assistant  Secretary  will  assess, 
during  the  third  year  of  the  project 
period,  whether  there  is  a  continuing 
need  for  the  project  and  whether  to 
provide  funding  bevond  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82. 
85,  86,  97,  and  99;  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  373. 


Priority 

Background 

Many  individuals  with  disabilities, 
including  Latinos,  Hispanics,  Asian 
Americans,  and  Pacific  Islanders,  have 
difficulty  accessing  rehabilitation 
services  and  employment  opportunities 
due  to  existing  language,  cultural,  socio- 
economic, and  other  barriers.  In 
particular,  the  imique  characteristics  of 
immigrant  subpopiilations  living  in 
urban  and  rural  areas  support  the  need 
for  culturally  appropriate  technical 
assistance  regarding  civil  rights, 
education  and  employment 
opportimities,  and  disability-related 
services.  That  technical  assistance  will 
assist  Latinos  and  Hispanics  with 
disabilities,  Asian  Americans  and 
Pacific  Islanders  with  disabilities,  and 
other  individuals  with  disabilities  and 
their  families,  rehabilitation  agencies, 
local  educational  agencies,  higher 
education  institutions,  independent 
living  centers,  parent  training 
information  centers,  and  employers  to 
gain  access  to  appropriate  services  and 
information  in  order  to  improve 
community  integration,  independent 
living,  and  employment  outcomes. 

Priorities 

Under  34  CFR  75.105(c)(3)  and 
section  303(b)(4)(C)  and  (5)(B)(vi)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
the  Assistant  Secretary  gives  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Assistant 
Secretary  funds  only  applications  that 
meet  one  of  the  absolute  priorities. 

The  projects  must  create  a  National 
Technical  Assistance  Center  that  would 
provide  culturally  appropriate  technical 
assistance  to  organizations.  State 
vocational  rehabilitation  agencies,  other 
service  agencies,  individuals,  and 
families  focusing  on  increasing 
employment  opportunities,  vocational, 
educational,  and  independent  living 
outcomes  for  Latinos  and  Hispanics 
with  disabilities  or  Asian  Americans 
and  Pacific  Islanders  with  disabilities. 

Priority  1 :  Creating  a  National 
Technical  Assistance  Center  for 
Individuals  with  Disabilities  focusing 
on  Latinos  and  Hispanics  with 
Disabilities. 

Priority  2:  Creating  a  National 
Technical  Assistance  Center  for 
Individuals  with  Disabilities  Focusing 
on  Asian  Americans  and  Pacific 
Islanders  with  Disabilities. 

Allowable  Activities 

Activities  that  may  be  supported 
under  this  competition  include,  but  are 
not  limited  to — 


•  Providing  information  to  employers 
and  industry,  small  business 
administrations,  and  chambers  of 
commerce;  " 

•  Providing  culturally  and 
linguistically  relevant  training  on  the 
provisions  of  the  Americans  with 
Disabilities  Act,  sections  504  and  508  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  and 
other  civil  rights  legislation  focused  on 
Latinos  and  Hispanics  with  disabilities. 
Asian  Americans  and  Pacific  Islanders 
with  disabilities,  and  other  individuals 
with  disabilities  who  wish  to  use  the 
training. 

•  Identifying  solutions  related  to  the 
barriers  to  obtaining  employment, 
educational  and  independent  living 
opportunities  for  individuals  with 
disabilities  focusing  on  Latinos  and 
Hispanics  with  disabilities  and  Asian 
Americans  and  Pacific  Islanders  with 
disabilities; 

•  Providing  educational  and 
vocational  outreach  to  Latinos  and 
Hispanics  with  disabilities,  Asian 
Americans  and  Pacific  Islanders  with 
disabilities,  other  individuals  with 
disabilities,  including  migrant  and 
seasonal  farmworkers,  and  their  families 
through  key  organizations  and  agencies; 

•  Assisting  organizations,  families, 
higher  education,  and  individuals  with 
disabilities  to  better  understand  other 
issues  relevant  to  these  populations, 
including,  but  not  limited  to,  housing, 
transportation,  assistive  technology, 
independent  living,  long-term  care,  and 
Federal  statutes  such  as  the  Workforce 
Investment  Act,  the  Ticket  to  Work  and 
Work  Incentives  Act,  and  the 
Individuals  with  Disabilities  Education 
Act. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  general  selection 
criteria  in  34  CFR  75.210  of  EDGAR. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

For  Applications  Contact:  Education 
Pubhcations  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
pubs,  be  sure  to  identify  this 
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competition  as  follows:  CFDA  number 
84.235N. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Services 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  aJtemative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Finch,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3314,  Switzer  Building, 
Washington,  DC.  20202-2650. 
Telephone:  (202)  205-8292.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm,  http:// 
www.ed.gov/news.html. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.acce8S.gpo.gov/nara/ 
index.html 

Program  Authority:  29  U.S.C.  773(b). 
Dated:  December  8,  2000. 
(udith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  00-31809  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  01-13;  Human 
Genome  Program — Ethical,  Legal,  and 
Social  implications 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  Inviting  Grant 
Applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC).  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  in 
support  of  the  Ethical,  Legal,  and  Social 
Implications  (ELSI)  subprogram  of  the 
Human  Genome  Program  (HGP). 
Applications  should  focus  on  issues  of 
(1)  Genetics  and  the  workplace,  (2) 
storage  of  genetic  information  and  tissue 
samples,  (3)  education,  or  (4)  complex 
or  multigenic  traits.  The  HGP  is  a 
coordinated,  multidisciplinary,  directed 
research  effort  aimed  at  obtaining  a 
detailed  understanding  of  the  human 
genome  at  the  molecular  level.  This 
particular  research  notice  invites 
research  grants  that  address  ethical, 
legal,  and  social  implications  from  the 
use  of  information  and  knowledge 
resulting  from  the  HGP. 
DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  01-13, 
should  be  received  by  4:30  p.m.,  EST, 
January  19,  2001.  Early  submissions  are 
encouraged.  A  response  discussing  the 
potential  program  relevance  and 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
communicated  within  20  days  of 
receipt. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  EST,  March  29,  2001,  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  2001. 

ADDRESSES:  Preapplications,  referencing 
Program  Notice  01-13,  should  be  sent 
to:  Dr.  Daniel  W.  Drell,  Office  of 
Biological  and  Environmental  Research, 
SC-72,  19961  Germantown  Road. 
Germantown,  MD  20874-1290. 

Formal  applications,  referencing 
Program  Notice  01-13,  should  be 
forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Science.  Grants  and 
Contracts  Division.  SC-64. 19901 
Germantown  Road,  Germantown.  MD 
20874-1290,  ATTN:  Program  Notice  01- 
13.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  or  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant.  An 


original  and  seven  copies  of  the 
application  must  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell.  Office  of  Biological  and 
Environmental  Research.  SC-72,  Office 
of  Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
6488  or  E-mail: 

daniel.drell@science.doe.gov.  The  full 
text  of  Program  Notice  01-13  is 
available  via  the  World  Wide  Web  using 
the  following  web  site  address:  http:// 
www.sc.doe.gov/pToduction/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
encourages  the  submission  of 
applications  that  will  address,  analyze, 
or  anticipate  ELSI  issues  associated  with 
human  genome  research  in  four  broad 
areas: 

I.  Genetics  and  the  Workplace 

Research  is  encouraged  on  the  uses, 
impacts,  implications  of,  and  privacy  of 
genetic  information  in  the  workplace.  A 
particular  emphasis  of  this  solicitation 
is  screening  and  monitoring  programs 
that  involve  the  collection  and 
evaluation  of  genetic  information. 
Research  is  also  encouraged  on  the  use 
of  the  workplace  as  a  research  venue. 
Research  could  explore  historical 
experiences,  current  practices, 
international  practices,  the  economics 
of,  and  lessons  learned  as  they  pertain 
to  the  collection  and  use  of  worker 
genetic  information.  Research  can 
include  issues  arising  from  the  creation, 
use,  maintenance,  privacy  and 
disclosure  of  genetic  information 
obtained  in  workplace  settings  that  can 
include,  but  is  not  limited  to, 
workplaces  at  which  DOE  activities  are 
taking  place  or  have  in  the  past. 

II.  Storage  of  Information  and  Samples 

Research  is  encouraged  on  access  to, 
and  protection  of  genetic  information 
stored  in  databases  (especially 
computerized  databases),  or  obtained 
from  stored  human  tissue  or  sample 
archives.  Research  can  explore  threats 
to,  issues  surrounding,  and  protection  of 
the  confidentiality  of  genetic  data  in 
databanks  and  databases,  ways  to 
anonymize  existing  or  new  genetic 
records  and  samples,  to  assess  the 
economics  of  genetic  data  collection, 
and  to  explore  the  intellectual  property 
protection  of  genetic  information  and 
genome  research  tools,  technologies, 
and  resources.  Research  can  also 
explore  the  privacy  and  ownership 
issues  associated  with  genetic  data  in 
records  collected  as  part  of  occupational 
medical  surveillance,  as  well  as  in 
academic  genetics  research. 


ni.  Education 

Research  is  encouraged  to  create  and 
disseminate  relevant  educational 
materials  in  any  appropriate  medium 
that  will  enhance  understanding  of  the 
ethical,  legal,  and  social  aspects  of  the 
HGP  among  the  public  or  specified 
groups.  A  particular  interest  of  this 
solicitation  is  the  creation  of  innovative 
and  novel  materials  to  Institutional 
Review  Boards  (IRB)  and  Ethics  Boards 
that  review  protocols  involving  the 
gathering  of  genetic  information  or  from 
genome  investigators  who  work  with 
human  subjects  or  materials  from  which 
human  genetic  information  can  be 
obtained.  Educational  efforts  should  not 
target  specific  groups  that  have  already 
been  the  subject  of  past  ELSI  awards  (for 
further  information  about  past  awards 
under  previous  ELSI  solicitations,  see 
h  tip:/ /www.  oml.gov/hgmis/research/ 
elsi.html.] 

rv.  Complex  or  Multigenic  Traits 

Research  is  encouraged  that  addresses 
the  ethical,  legal,  and  societal 
implications  of  advances  in  the 
scientific  understanding  of  complex  or 
multi-genic  characteristics  and 
conditions.  Such  conditions  may 
include,  but  are  not  limited  to, 
behavioral  conditions,  diseases  of  aging, 
vulnerability  to  substance  abuse, 
susceptibility  to  workplace  exposure 
hazards,  or  other  conmion  conditions 
with  a  partial  genetic  basis.  This  can 
include: 

(1)  Gene — environment  interactions 
that  result  in  diseases  or  disease 
susceptibilities,  and  human 
polymorphisms. 

(2)  Studies  that  explore  the  novel 
issues  raised  by  research  on  complex 
conditions. 

(3)  The  responses  of  institutions  [e.g., 
courts,  employers,  companies  or 
company  health  officers,  schools,  etc., 
including  Federal  Agencies)  that  must 
deal  with  "genetic  uncertainty,"  e.g., 
uncertainty  about  the  significance  of 
results  of  screening  for  susceptibility 
genes,  uncertainty  about  the  role  of  yet- 
undefined  environmental  influences, 
and  uncertainty  about  the  implications 
of  different  alleles  at  highly 
polymorphic  genes  when  those  alleles 
are  not  fully  characterized. 

All  applications  should  demonstrate 
knowledge  of  the  relevant  literatiue,  any 
related  completed  activities,  and  should 
include  detailed  plans  for  the  gathering 
and  analysis  of  factual  information  and 
the  associated  ethical,  legal,  and  social 
implications.  All  applications  shoidd 
include,  where  appropriate,  detailed 
discussion  of  human  subjects  protection 
issues,  e.g..  storage  of,  manipulation  of, 
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and  access  to  personal  genetic  data. 
Provisions  to  ensure  the  inclusion  of 
women,  minorities,  and  potentially 
disabled  individuals  must  be  described, 
unless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail.  All  proposed  research 
applications  should  provide  a  plan  to 
disseminate  results  to  the  widest 
appropriate  audience  as  well  as  a  time 
line  for  their  production  and 
dissemination.  In  the  absence  of 
tangible  products,  rigorous  assessments 
must  be  included  to  evaluate  progress  or 
outcomes.  All  applications  should 
include  letters  of  agreement  to 
collaborate  from  potential  collaborators; 
these  letters  should  specify  the 
contributions  the  collaborators  intend  to 
make  if  the  application  is  accepted  and 
fimded. 

If  an  educational  effort  for  a  specific 
group  is  proposed,  the  value  to  the 
Hiunan  Genome  Program  of  that  group 
or  community  should  be  explained  in 
detail.  In  addition,  the  DOE  encourages 
applications  for  the  support  of  novel 
and  iimovative  conferences  focusing  on 
the  concerns  addressed  in  this  notice. 
e.g.,  privacy  and  access  to  research 
materials,  workplace  uses  of  genetic 
information,  education  of  targeted 
groups  such  as  IRBs  and  investigators, 
and  susceptibility /sensitivity  genes,  and 
polymorphisms.  Educational  and 
conference  applications  should 
demonstrate  awareness  of  the  relevant 
literatiwe.  include  detailed  plans  for  the 
accomplishment  of  project  goals,  and 
clearly  describe  the  outcome  or 
"deliverables"  from  the  activity.  For 
conference  applications,  a  detailed  and 
largely  complete  roster  of  speakers  is 
necessary.  Educational  and  conference 
applications  must  also  demonstrate 
awareness  of  the  need  to  reach  the 
widest  appropriate  audience,  and  not  be 
focused  exclusively  on  a  local 
community  or  group.  For  all 
conferences  supported  under  this 
notice,  a  summary  report  is  required 
following  the  conference.  In 
applications  that  propose  the 
production  of  educational  materials,  the 
DOE  requests  that  samples  of  previous 
similar  work  by  the  producers  and 
writers  be  submitted  along  with  the 
application.  In  applications  for  the 
support  of  educational  activities,  the 
DOE  requires  inclusion  of  a  plan  for 
assessment  of  the  effectiveness  of  the 
proposed  activities. 

DOE  does  not  encourage  applications 
dealing  with  issues  consequent  to  the 
initiation  or  implementation  of  genetic 
testing  protocols.  Also,  DOE  does  not 
encourage  survey-based  research,  unless 
a  compelling  case  is  made  that  this 
methodology  is  critical  to  address  an 


issue  of  imcommon  significance.  DOE 
generally  discourages  applications  for 
geographically  limited  efforts  (e.g., 
college  or  school  curricula  that  will  not 
be  disseminated)  and  requests  detailed 
justification  of  the  need  for  external 
support,  beyond  normal  departmental 
and  college  resources,  evidence  of 
commitment  from  the  parent 
department  or  college,  and  a 
dissemination  plan.  Applications  for  the 
writing  of  scholarly  publications  or 
books  should  include  justifications  for 
the  relevance  of  the  publications  or 
book  to  the  goals  of  the  Human  Genome 
Project,  as  well  as  discussion  of  the 
estimated  readership  and  impact.  DOE 
ordinarily  will  not  provide  unlimited 
support  for  a  funded  program  and  thus 
strongly  encourages  the  inclusion  of 
plans  for  transition  to  self-sustaining 
status. 

The  dissemination  of  materials  and 
research  data  in  a  timely  manner  is 
essential  for  progress  toward  the  goals  of 
the  DOE  Human  Genome  Program.  The 
OBER  requires  the  timely  sharing  of 
resoiu-ces  and  data.  Applicants  should, 
in  their  applications,  discuss  their  plans 
for  disseminating  research  results  and 
materials  that  may  include,  where 
appropriate,  publication  in  the  open 
literature,  wide-scale  mailings,  etc. 
Once  OBER  and  the  applicant  have 
agreed  upon  a  distribution  plan,  it  will 
become  part  of  the  award  conditions. 
Funds  to  defray  the  costs  of 
disseminating  results  and  materials  are 
allowable;  however,  such  requests  must 
be  sufficiently  detailed  and  adequately 
justified.  Applicants  should  also 
provide  time  lines  projecting  progress 
toward  achieving  proposed  goals. 

Additional  Request  for  Small  Grants 

The  DOE  also  encourages  small  grant 
applications,  to  a  maximum  of  $33,000 
total  costs,  for  innovative  and 
exploratory  activities  within  the 
previously  described  areas.  Such 
exploratory  grants  could  be  used  to 
carry  out  pilot  or  investigative  research 
on  an  issue  consistent  with  any  of  the 
above  areas  of  ELSI  research,  support  a 
sabbatical  leave  to  organize  and  hold  a 
conference,  or  to  initiate  start-up  studies 
that  coidd  generate  preliminary  data  for 
a  subsequent  grant  application.  This 
program  coidd  be  appropriate  for  a 
research  scientist  interested  in  exploring 
a  related  area  of  ELSI  research,  or  a 
scholar  conducting  ELSI  research  of  one 
type  to  explore  an  ELSI  research  topic 
of  a  different  type.  Such  applications 
must  use  the  standaird  DOE  application 
forms,  which  can  be  found  on  the 
Internet  at:  http://www.sc.doe.gov/ 
production /grants/ gmnts.html,  but  the 
description  of  research  activities  should 
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not  be  more  than  five  pages  and 
curriculum  vitae  should  not  exceed  two 
pages.  These  small  grants,  which  will  be 
peer  reviewed,  will  not  extend  beyond 
one  year  from  the  award  date.  It  is 
expected  that  up  to  nine  of  these  awards 
might  be  made  in  FY  2001.  As  with 
larger  applications  to  this  notice, 
applications  should  be  sent  to  the 
address  given  above. 

Program  Funding 

It  is  anticipated  that  approximately 
$800,000  will  be  available  for  multiple 
grant  awards  (including  any  small 
grants)  to  be  made  during  Fiscal  Year 
2001,  contingent  upon  the  availability  of 
appropriated  funds.  Multiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  upon  the  availability 
of  funds.  Previous  awards  have  ranged 
from  $50,000  per  year  up  to  $500,000 
per  year  with  terms  from  one  to  three 
years;  most  awards  average  about 
$200,000  per  year  for  two  or  three  years 
(not  applicable  for  any  small  grants  as 
stated  above.)  Similar  award  sizes  are 
anticipated  for  new  grants.  Generally, 
conference  awards  do  not  exceed 
$25,000  and  indirect  costs  are  not 
allowed  as  part  of  conference  grant 
awards. 

Collaboration 

Applicants  are  encoioraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  federally 
funded  research  and  development 
centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  incorporate  cost 
sharing  and/or  consortia  wherever 
feasible.  Additional  information  on 
collaboration  is  available  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
that  is  available  via  the  Internet  at: 
bttp://www.sc.doe.gov/production/ 
gran  ts/Colab.html. 

Preapplications 

A  brief  preapplication  should  be 
submitted.  The  preapplication  should 
identify,  on  the  cover  sheet,  the 
institution,  Principal  Investigator  name, 
address,  telephone,  fax  and  E-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preapplication  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  DOE's  Human 
Genome  Program.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  application. 


Please  note  that  notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to  a 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  annoiuicement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Submission  Information 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants/gmnts.btml.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

DOE  policy  requires  that  potential 
applicants  adhere  to  10  CFR  745 
"Protection  of  Human  Subjects,"  or 
such  later  revision  of  those  guidelines  as 
may  be  published  in  the  Federal 
Register.  The  Office  of  Science,  as  part 
of  its  grant  regulations,  requires  at  10 
CFR  605.11(b)  that  a  recipient  receiving 
a  grant  and  performing  research 
involving  recombinant  DNA  molecules 
and/or  organisms  and  viruses 
containing  recombinant  DNA  molecules 
shall  comply  with  the  National 
Institutes  of  Health  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 


Worid  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf,  (59  FR  34496,  July  5t 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

(The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605.) 

Issued  in  Washington,  DC  on  December  4, 
2000. 

)ohn  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  00-31890  Filed  12-13-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  tCOO-80-001,  FERC  Form  No. 
80] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

December  7.  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission 
("Commission")  has  submitted  the 
energy  information  collection  listed  in 
this  notice  to  Office  of  Management  and 
Budget  (OMB)  for  review  under 
provisions  of  section  3507  of  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13).  Any  interested 
person  may  file  comments  on  the 
collection  of  information  directly  with 
OMB  and  should  address  a  copy  of 
those  conunents  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
September  5,  2000  (65  FR  53707)  and 
has  made  this  notation  in  its  submission 
to  OMB. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  January  16,  2001. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW,  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 


Commission,  Division  of  Information 
Services,  Attention:  Mr.  Michael  Miller, 
888  First  Street  NE,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike. miller@ferc.  fed.  us. 

SUPPLEMENTARY  INFORMATION 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains; 

1.  Collection  of  Information:  FERC 
Form  No.  80  "Licensed  Hydro  Power 
Development  Recreation  Report". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Con  troy  No.  .OMB  No.  1902-0106. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  an  increase  in  the  reporting  biu-den 
due  to  a  change  of  status  for  this 
information  collection.  Form  80  is 
currently  in  "standby"  status  as  the 
respondents  file  once  every  six  years 
and  one  hoiu'  has  been  assigned  to  it. 
Form  80  will  be  collected  again  in  2002 
or  during  the  next  potential  OMB 
review  period.  The  Commission  has 
noted  this  adjustment  in  burden  in  its 
submission  to  OMB.  These  are 
mandatory  collection  requirements.  The 
Commission  does  not  consider  this 
information  to  be  confidential. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  The  information  reported  under 
Commission  identifier  FERC  Form  80  is 
filed  in  accordance  with  sections  4(a), 
10(a),  301(a),  304,  and  309(FPA).  The 
Commission  issues  licenses  for 
nonfederal  hydro  power  projects  and 
monitors  these  projects  to  ensure  the 
conditions  of  the  license  eue  being  met. 
The  Commission's  licensing  and  post- 
licensing  processes  have  the  multiple 
intent  of  maintaining  power  generation, 
enhancing  and  protecting  the 
environment,  and  enhancing 
recreational  assets  of  water  resoiu-ces. 
Hydro  power  facilities  provide  tangible 
benefits  to  the  regions  where  they  are 
located.  These  benefits  include 
additional  recreational  opportunities, 
economic  benefits  through  commercial 
development  and  the  generation  of 
electricity  without  the  use  of  fossil 
fuels.  At  the  same  time,  operation  of 
hydro  power  projects  can  adversely 
affect  resources  such  as  water  quality. 


fishery  resources,  water-based 
recreational  uses,  terrestrial  and  cultiu-al 
enhancing  environmental  resources. 
Submission  of  the  data  as  required  may 
be  found  in  18  CFR  811.  and  141.14. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  400  respondents 
filing  the  recreation  report. 

6.  Estimated  Burden:  1,200  total 
burden  hoiurs,  400  respondents,  1 
response  sexennial,  30  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  1,200  hours  +  2,080  hours 
per  year  x  $115,357  per  year  =  $66,552. 
The  cost  per  respondent  is  $166. 

Statutory  Authority:  Sections  4(a),  10(a). 
301(a).  304  and  309  of  the  Federal  Power  Act 
(FPA).  16  U.S.C.  797-825h. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31858  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01 -74-001  and  RP97-406- 
026] 

Dominion  Transmission.  Inc:  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  7,  2000. 

Take  notice  that  on  December  1,  2000, 
Dominion  Transmission  Inc.  (DTI)  filed 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  January  1.  2001: 

Substitute  Third  Revised  Sheet  No.  31 
Substitute  Third  Revised  Sheet  No.  32 
Third  Revised  Sheet  No.  33 
SubsUtute  Third  Revised  Sheet  No.  34 
Substitute  Third  Revised  Sheet  No.  35 

DTI  states  that  the  piu-pose  of  the 
filing  is  to  apply  the  rate  component 
changes  that  DTI  originally  proposed  in 
this  proceeding  on  November  1,  2000,  to 
the  currently  effective  rates  and  tariff 
sheets  that  the  Commission  approved  in 
its  order  issued  October  17,  2000,  in 
Docket  No.  RPOO-602-000.  The  original 
November  1,  2000,  filing  in  this  docket 
was  made  under  the  assumption  that  the 
TCRA  rates  that  DTI  had  proposed  on 
September  29,  2000,  in  Docket  No. 
RPOOO-632,  would  be  allowed  to 
become  effective  on  November  1,  2000. 
That  latter  filing,  however,  was 
suspended  by  the  Commission. 

DTI  also  states  that  it  is  filing  to 
withdraw  Second  Revised  Sheet  No.  33 
that  was  paginated  incorrectly  in  the 


November  1,  2000,  filing  and  to  replace 
it  with  Third  Revised  Sheet  No.  33. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTTs  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the    • 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  of 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31839  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-38»-014] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

December  7.  2000. 

Take  notice  that  on  December  1,  2000, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  Agreement  to  a  recenUy  filed 
negotiated  rate  transaction: 

Agreement  to  ITS-2  Ser\'ice  Agreement  No. 
70052  between  Columbia  Gulf 
Transmission  Company  and  Amoco  Energy 
Trading  Corporation  dated  November  30, 
2000 

Transportation  service  which  was 
scheduled  to  commence  December  1 , 
2000. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  procetiding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
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with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  section  385.214  or  385.211  of  the 
Commission's  Rules  and  Regxilations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31866  Filed  12-13-00;  8:45  am] 

BiLUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -43-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

December  7,  2000. 

Take  notice  that  on  November  28, 
2000,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Substitute  First  Revised  Sheet  No.  169, 
proposed  to  be  effective  on  November  1 , 
2000. 

Eastern  Shore  states  that  the  purpose 
of  this  filing  is  to  make  further 
necessary  modifications  to  its  tariff  to 
(1)  permit  imbalance  netting  and  (2) 
expand  its  imbalance  trading  period,  as 
directed  by  the  Commission's  letter 
order  dated  November  9,  2000  in  the 
above-referenced  proceeding  in  order  to 
fully  comply  with  the  requirements  of 
FERC  Order  No.  587-L. 

Eastern  Shore  states  that  a  copy  of  this 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regidations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31836  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2069-003  Arizona] 

Arizona  Public  Service  Company; 
Notice  of  Site  Visit  and  Technical 
Conference 

December  8,  2000. 

Take  notice  that  on  Tuesday,  January 
9,  2001,  FERC  staff  will  conduct  a  site 
visit  to  the  Childs  Irving  Project  No. 
2069.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  should  meet 
at  9:00  a.m.  at  the  parking  lot  of  the  Best 
Western  Cliff  Castle  Lodge  at  333  West 
Middle  Verde  Road  in  Camp  Verde, 
Arizona.  Arizona  Public  Service 
Company  (APS),  the  applicant  for  the 
project,  will  provide  transportation  to 
the  project  site  to  minimize  the  number 
of  vehicles.  APS  will  also  provide  lunch 
for  all  participants.  Anyone  who  wishes 
to  attend  the  site  visit  should  contact 
Mr.  Larry  Johnson  of  APS  at  480-350- 
3131  by  4:00  p.m.  on  Monday,  January 
8,  2001. 

On  September  15.  2000,  APS  filed 
With  the  Commission  an  Offer  of 
Settlement  and  Settlement  Agreement. 
Commission  staff  will  hold  a  technical 
conference  of  APS,  parties  to  the 
proposed  Settlement  Agreement,  and 
other  interested  parties  in  the 
relicensing  proceeding  for  the  project. 
The  conference  will  be  held  on  January 


10,  2001,  from  10:00  a.m.  to  5:00  p.m. 
at  the  Community  Room  of  the  Phoenix 
Museum  of  History.  105  North  5th 
Street,  Phoenix,  Arizona. 

The  purposes  of  the  conference  are  to 
learn  more  about  the  Settlement 
Agreement,  and  discuss  related 
procedural  steps.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  the  conference. 

For  further  information,  please 
contact  Dianne  Rodman  at  (202)  219- 
2830. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31854  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RPOO-625-001] 

Canyon  Creel(  Compressions 
Company;  Notice  of  Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  December  4,  2000, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  to  be  a  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1 ,  Second  Revised  Sheet 
No.  127,  to  be  effective  on  January  1, 
2001. 

Canyon  states  that  this  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  "Order  on  Filing  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L,"  issued  October  27,  2000,  in 
Docket  No.  RPOO-625-000. 

Canyon  requested  any  waivers  which 
may  be  required  for  the  tendered  tariff 
sheet  to  become  effective  January  1 , 
2001. 

Canyon  states  that  copies  of  the  filing 
have  been  mailed  to  all  parties  set  out 
on  the  Commission's  official  service  list 
in  Docket  No.  RPOO-625. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 


be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 


78153 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31833  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M  ' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  RPOO-344-000  and  RPOO-601- 
000] 

Dominion  Transmission,  Inc.;  Notice  of 
Technical  Conference 

December  7,  2000. 

Take  notice  that  a  technical 
conference  to  further  discuss  the  various 
issues  raised  by  Dominion 
Transmission,  Inc„'s  (Dominion)  Order 
No.  637  compliance  filing  will  be  held 
on  Thursday,  December  14,  2000,  at  10 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31858  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -22-002] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  November  27, 
2000,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  tendered  its 
compliance  filing  with  the 
Commission's  "Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L  [93  FERC  1 61,903  (2000)] 
issued  on  October  27,  2000  (October  27 
Order. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and  * 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31836  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-41-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

December  8,  2000. 

On  November  30,  2000,  El  Paso 
Natural  Gas  (El  Paso),  pursuant  to 
Section  3  of  the  Natural  Gas  Act  (NGA), 
and  Subparts  B  and  C  of  Part  153  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
under  the  NGA,  filed  in  Docket  No. 
CPOl-41-000  its  apphcation  for:  (1)  an 
order  authorizing  the  siting, 
construction,  and  operation  of  60  feet  of 
16-inch  diameter  pipeline  and  the  place 
of  exit  for  export  of  up  to  8,500  Mcf  per 
day  of  natural  gas  at  die  International 
Boundary  between  the  United  States 
and  Mexico  in  Santa  Cruz  Coimty, 
Arizona;  and,  (2)  a  Presidential  Permit, 
pursuant  to  Section  7  of  the  NGA  and 
the  Commission's  Rules  and 
Regulations,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/online/rims.htin 
(call  202-208-2222  for  assistance). 

The  apphcation  states  that  El  Paso 
imderstands  that  Nogales,  Sonora, 


•  Mexico  is  host  to  a  growing  commercial 
manufacturing  industry.  Due  to  the 
increasing  number  of  industrial  parks 
and  U.S.  manufacturing  plants  being 
located  in  northern  Sonora,  there  is  an 
increasing  need  for  supplies  of  clean 
burning  natural  gas  as  fuel.  In  response 
thereto,  Ener-Son,  U.S.A.  Inc.  (Ener- 
Son),  a  buyer  and  seller  of  natural  gas, 
has  agreed  to  provide  for  the  increasing 
needs  of  these  commercial 
manufacturing  plants.  In  addition,  Ener- 
Son  also  desires  to  provide  natural  gas 
to  fuel  future  electric  power  generation 
in  Northern  Mexico. 

El  Paso  states  that  its  existing 
California  Mainline  System  is  capable  of 
providing  interruptible  transportation 
service  for  such  quantities  of  natural 
gas.  However,  certain  additional 
metering  and  lateral  facilities  must  be 
constructed  between  El  Paso's  existing 
mainline  system  and  the  point  of 
interconnection  at  the  International 
Boundary.  El  Paso  will  construct  and 
operate:  a  delivery  point,  Ductos  de 
Nogales:  4,216  feet  of  6.625-inch 
diameter  lateral  pipeline  (the  last  60  feet 
of  lateral  on  the  United  States  side  will 
be  16-inch  diameter  pipe);  and, 
metering  facilities  pursuant  to  the 
automatic  blanket  provisions  imder 
sections  157.211(a)  and  157.208(a), 
respectively,  of  the  Commission's 
regulations. 

El  Paso's  apphcation  further  states 
that  measurement  will  take  place  at  the 
new  delivery  point;  however,  custody 
transfer  will  take  place  at  the  border 
crossing.  A  financial  arrangement  has 
been  executed  with  El  Paso  for  the 
construction  and  operation  of  the  new 
gas  transportation  facilities.  El  Paso 
imderstands  that  construction  has  been 
completed  of  the  necessary  pipeline 
system  in  Mexico  to  the  Mexican  side  of 
the  border  crossing. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Robert  T.  Tomlinson,  Director,  Tariff 
and  Certificates  Department,  El  Paso 
Natural  Gas  Company,  Post  Office  Box 
1492,  El  Paso,  Texas  79978,  call  (915) 
496-5959. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  December  22,  2000, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
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placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  hlings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  conunent  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  {except  for  the  mailing  of 
environmental  docimients  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 


For  example,  the  Commission  considers 
the  extent  to  which  the  appUcant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Conunission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-31852  Filed  12-13-00;  8:45  am] 

BILLING  COO€  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-220-007] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Negotiated  Rate 
Agreements 

December  7,  2000. 

Take  notice  that  on  November  29, 
2000,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  filed 
for  disclosure,  two  (2)  transportation 
service  agreements  pursuant  to  Great 
Lakes'  Rate  Schedule  FT  entered  into  by 
Great  Lakes  and  Tenaska  Marketing 
Ventures  (Tenaska)  and  by  Great  Lakes 
and  CXY  Energy  Marketing  (U.S.A.)  hic. 
(CXY)  (FT  Service  Agreements).  The  FT 
Service  Agreements  being  filed  reflect 
negotiated  rate  arrangements  between 
Great  Lakes  and  Tenaska  and  between 
Great  Lakes  and  CXY  commencing 
December  1,  2000. 

Great  Lakes  states  that  the  FT  Service 
Agreements  are  being  filed  to 
implement  negotiated  rate  contracts  as 
required  by  both  Great  Lakes'  negotiated 
rate  tariff  provisions  and  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulations  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines,  issued  January  31,  1996,  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  cmd  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31846  Filed  12-13-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-466-004] 

Great  Laltes  Gas  Transmission  Limited 
Partnersiiip;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  7,  2000. 

Take  notice  that  on  November  30, 
2000,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  tariff  sheets  listed  on  Appendix  A 
of  the  filing,  to  be  effective  January  1, 
2001. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Order  No.  587-1  issued 
on  September  29,  1998,  in  Docket  No. 
RM96-1-009.  84  FERC  Ij  61,328  (1998). 
The  proposed  sheets  reflect  the 
necessary  revisions  to  Great  Lakes'  tariff 
to  reflect  the  completion  of  Great  Lakes' 
transition  to  Internet  communications. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 


of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  Heu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-31847  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -556-000] 

Handsome  l^ke  Energy,  LLC;  Notice 
of  Filing 

December  7,  2000. 

Take  notice  that  on  December  1,  2000, 
Handsome  Lake  Energy,  LLC  tendered 
for  filing  pursuant  to  section  205  of  the 
Federal  Power  Act,  and  Part  35  of  the 
Commission's  Regulations,  a  Petition  for 
authorization  to  make  sales  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell 
Firm  Transmission  Rights. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
22,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 


paper.  See,  18  CFR  385.2001{a)(l){iu) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31856  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2055] 

Idaho  Power  Company;  Notice  of 
Authorization  for  Continued  Project 
Operation 

December  7,  2000. 

On  November  24,  1998,  Idaho  Power 
Company,  licensee  for  the  C.J.  Strike 
Project  No.  2055,  filed  an  application  for 
a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2055  is  located  on  the  Snake 
and  Bruneau  Rivers  in  Elmore  and 
Owyhee  Counties,  Idaho. 

The  license  for  Project  No.  2055  was 
issued  for  a  period  ending  November  30, 
2000.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  1 5  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2055 
is  issued  to  Idaho  Power  Company  for 
a  period  effective  December  1,  2000, 
through  November  30,  2001,  or  until  the 


issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  December  1 , 
2001,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Idaho  Power  Company  is 
authorized  to  continue  operation  of  the 
C.J.  Strike  Project  No.  2055  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31861  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -17-002] 

Maritimes  &  Northeast  Pipeline,  L.LC.; 
Notice  of  Compliance  Filing 

December  7.  2000. 

Take  notice  that  on  November  27, 
2000,  Maritimes  &  Northeast  Pipeline, 
L.L.C.  (Maritimes)  tendered  its 
compliance  filing  with  the 
Commission's  "Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L  (93  FERC  f  61,903  (2000)]" 
issued  on  October  27,  2000  ("October  27 
Order")  and  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  on  November  1,  2000: 

Sub  Original  Sheet  No.  262A 
Sub  First  Revised  Sheet  No.  263 

Maritimes  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 

Maritimes  also  states  that  copies  of 
the  filing  were  mailed  to  all  affected 
customers  cmd  interested  state 
commissions. 

Any  person  desiring  to  protest  such 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Conunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  0O-31835  Filed  12-13-00;  8:45  ami 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EG01 -9-000,  EG01 -40-000 
and  EG01-41-0OO] 

Mexican  Business  Trust  No.  111076-2, 
Et  At.;  Notice  of  Amendment  to 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

December  8,  2000. 

Take  notice  that  on  November  27, 
2000,  Mexican  Business  Trust  No. 
111076-2  (the  Trust);  Banco  Nacional 
de  Mexico,  S.A.,  Institucion  de  Banca 
Multiple,  Division  Fiduciaria,  Grupo 
Financiero  Banamex-Accival  (the 
Trustee  imder  Mexican  Business  Trust 
No.  111076-2);  and  Termoelectrica 
Penoles,  S.  de  R.L.  de  C.V.  (TEP  and 
together  with  the  Trust  and  Trustee, 
Applicants),  filed  with  the  Commission 
a  request  for  additional  docket  number 
designations  in  connection  with  the 
Applicants'  application  for  a 
determination  of  exempt  wholesale 
generator  status,  filed  with  the 
Commission  in  EGOl-9-000,  on  October 
20,  2000. 

Any  person  desiring  to  be  heard 
concerning  the  amended  application  for 
exempt  wholesale  generator  status 
should  file  a  motion  to  intervene  or 
comments  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  acciuacy  of  the 
amended  application.  All  such  motions 
and  comments  should  be  filed  on  or 


before  December  14,  2000,  and  must  be 
served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance).  Conunents  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31853  Filed  12-13-00;  8:45  am] 

BHJJNG  C006  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-98-O00] 

Miami  Valley  Resources,  Inc.;  Notice  of 
Filing 

December  7,  2000. 

Take  notice  that  on  November  16, 
2000,  Miami  Valley  Resources,  Inc. 
(MVR),  tendered  for  filing  a  request  for 
withdrawal  of  its  FERC  Electric  Rate 
Schedule  Voliune  No.  1,  filed  with  the 
Commission  on  October  11,  2000  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
15,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
papep.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.h  tm . 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-31855  Filed  12-13-00;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -158-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

December  7,  2000. 

Take  notice  that  on  December  1,  2000, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  FERC 
Gas  Tariff,  Second  Revised,  Volume  1, 
Fourth  Revised  Sheet  No.  70  and  Third 
Revised  Sheet  No.  79,  with  an  effective 
date  of  January  1,  2001. 

Midwestern  states  that  these  revised 
tariff  sheets  are  being  filed  in  order  to 
revise  the  invoicing  and  notice 
provisions  of  its  FERC  Gas  Tariff  to  state 
the  method  by  which  Midwestern  will 
render  invoices. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  t6  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.200l(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  )r., 

Acting  Secretary.  . 

(FR  Doc.  00-31842  Filed  12-13-00;  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-1 76-024] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rate 

December  7,  2000. 

Take  notice  that  on  November  30, 
2000,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Original  Sheet 
Nos.  26P,  26P.01  and  26P.02,  to  be 
effective  December  1,  2000. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  two  negotiated 
rate  transactions  with  Dynegy  Marketing 
and  Trade  under  Natural's  Rate 
Schedule  FTS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions 
(GT&C)  of  Natural's  Tariff. 

Natural  asks  the  Commission  to 
accept  the  proposed  tariff  sheet  and  the 
related  Agreement  to  become  effective 
December  1,  2000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvirw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31844  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoary 
Commission 

[Docket  No.  RP99-1 76-025] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rate 

December  7.  2000. 

Take  notice  that  on  November  30, 
2000,  Natiu-al  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  26B,  to  be  effective  December 
1,2000. 

Natural  states  that  the  piupose  of  this 
filing  is  to  implement  a  negotiated  rate 
transaction  with  MidAmerican  Energy 
Company  (MEC)  under  Natiu-al's  Rate 
Schedule  FTS  piu-suant  to  Section  49  of 
the  General  Terms  and  Conditions 
(GT&C)  of  Natural's  Tariff. 

Natural  concurrently  tenders  for  filing 
with  the  Conunission,  by  a  separate 
filing  in  this  docket,  the  amended  Firm 
Transportation  Negotiated  Rate 
Agreement  (Agreement)  entered  into  by 
Natiual  and  MEC.  Natiutd  states  that  the 
Agreement  does  not  deviate  in  any 
material  respects  from  the  applicable 
form  of  service  agreement  in  Natural's 
Tariff. 

Natural  asks  the  Commission  to 
accept  the  proposed  tariff  sheet  and  the 
related  Agreement  to  become  effective 
December  1,  2000. 

Natiu-al  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 


lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wwrw.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  00-31845  Filed  12-13-00:  8:45  am] 

BtLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -76-001] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  7,  2000. 

Take  notice  that  on  November  30, 
2000,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet 
proposed  to  be  effective  December  1 , 
2000: 

2  Revised  Sheet  No.  56 

Northern  states  that  the  reason  for  this 
filing  is  to  file  Tariff  Sheet  No.  56. 
which  sets  forth  Rate  Schedule  VFT 
base  rates,  to  reflect  the  impact  of  the 
SLA  rate  adjustment  on  Northern's  VFT 
rates.  Tariff  Sheet  No.  56  was  not 
included  in  the  November  1  tariff  filing 
in  this  proceeding  because  the 
Commission  did  not  approve  the  VFT 
Rate  Schedule  until  November  8,  2000. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section 
154.210.  of  the  Commission's 
Regulations.  Protests  vkrill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
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Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31840  Filed  12-13-00;  8:45  am] 

BILLING  COOC  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1962-000] 

Pacific  Gas  and  Electric  Company; 
Notice  Establishing  a  Deadline  for 
Submission  of  Comments  on 
Settlement  Agreement 

December  7.  2000. 

Take  notice  that  on  December  4,  2000, 
Pacific  gas  and  Electric  Company, 
licensee  for  the  Rock  Creek-Cresta 
Project  No.  1962,  located  on  the  North 
Fork  Feather  River  in  Butte  and  Plumas 
counties,  California,  filed  supporting 
docimientation  for  the  Settlement 
Agreement  filed  in  the  proceeding  on 
September  29,  2000.  This  supporting 
dociunentation  is  available  for  public 
inspection. 

Our  October  10,  2000,  notice 
soliciting  comments  on  the  Settlement 
Agreement,  65  FR  61160  (2000),  stated 
that  comments  on  the  settlement  were  to 
be  due  November  30,  2000,  or  30  days 
after  the  filing  of  the  supporting 
documentation,  whichever  comes  later. 
Reply  comments  were  to  be  due 
December  13,  2000,  or  45  days  after  the 
filing  of  supporting  documentation. 
Accordingly,  comments  on  the 
Settlement  Agreement  are  due  on 
January  3,  2001,  and  reply  comments 
are  due  on  January  18,  2001. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31859  Filed  12-13-00;  8:45  ami 

BUiJNG  CODE  6717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 62-008] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  December  1,  2000, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  a  report 
detailing  the  activity  imder  Rate 
Schedule  HFT  through  October  1,  2000. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 


Commission's  Order,  91  FERC  U  61,174 
(May  22,  2000)  (Order)  in  the  above- 
referenced  proceeding.  Panhandle's 
report  reflects  that,  since  the  effective 
date  on  May  22,  2000  until  October  1, 
2000,  no  service  has  been  provided 
under  Rate  Schedule  HFT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  the  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wrww.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31849  Filed  12-13-00;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-061] 

Reliant  Energy  Gas  Transportation 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  7,  2000. 

Take  notice  that  on  November  30, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  be  effective  January  1,  2001: 

Substitute  Third  Revised  Sheet  No.  8B 
Substitute  Original  Sheet  No.  8B.01 
Substitute  Original  Sheet  No.  8B.02 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  delay  in 
implementation  of  a  new  negotiated  rate 
arrangement  involving  three  contracts 


which  was  filed  in  this  docket  on 
November  3,  2000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/onUne/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31865  Filed  12-13-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01-180-000] 

San  Diego  Gas  &  Electric  Company; 
Notice  of  Filing 

December  8,  2000. 

Take  notice  that  on  December  7,  2000, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  filed  a  Request  For  Emergency 
Relief  pursuant  to  Rule  207(a)(2)  and 
(5).  The  filing  requests  that  the 
Commission  issue  an  order:  (1)  that 
price  caps  for  short-term  releases  of 
capacity  for  service  to  the  California 
border  and  to  points  of  interconnection 
between  interstate  pipelines  and 
California  local  distribution  companies, 
be  re-imposed  effective  iuimediately 
and  kept  in  effect  until  March  31.  2001; 
and  (2)  that  sellers  be  required  to  state 
separately  the  transportation  and 
commodity  components  of  the  bundled 
rate  for  bundled  sales  at  these  points  so 
that  the  cap  can  be  enforced  on  these 
transactions.  Alternatively,  the  cap 
could  be  enforced  on  such  bundled 
sales  through  a  mechanism  which  caps 
bundled  sales  at  these  points  at  150%  of 
the  siun  of  a  reported  average 


commodity  sales  price  plus  the  as-billed 
rate  for  interstate  transportation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  13,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wwrw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31886  Filed  12-13-00;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -25-002]      • 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

December  7,  2000. 

Take  notice  that  on  November  27, 
2000,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  its 
compliance  filing  with  the 
Commission's  "Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L  [93  FERC  K  61,903  (2000)] 
issued  on  October  27,  2000  (October  27 
Order)  and  as  part  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  on  November  1,  2000: 

Sub  Second  Revised  Sheet  No.  525 
Sub  Original  Sheet  No.  525A 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 
Texas  Eastern  also  states  that  copies  of 
the  filing  were  mailed  to  all  affected 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Conunission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
wrvkrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001{a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31837  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-83-006] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  November  13, 
2000,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
June  14,  2000: 

Substitute  First  Revised  Sheet  No.  126 
Second  Substitute  First  Revised  Sheet  No. 
278 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Order  issued  on  October 
30,  2000,  in  Docket  No.  RPOO-83-004 
and  RPOO-83-005,  implementing  a  new 
summer  no-notice  (SNS)  service  on  the 
Texas  Gas  system. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers, 
interested  state  commissions,  and  those 
parties  appearing  on  the  official  service 
list. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  14,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  CFR  385.2001(a)(l)(iii)  and 
the  instructions  on  the  Commission's 
web  site  at  http://www.ferc.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00^31848  Filed  12-13-00;  8:45  am] 

BtLLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Trans-Union  Interstate  Pipeline,  LP.; 
Notice  of  Application 

December  7,  2000. 

Take  notice  that  on  November  22, 
2000,  Trans-Union  Interstate  Pipeline, 
L.P.,  (Applicant)  4100  Spring  Valley, 
Suite  1001,  Dallas,  Texas  75244, 
tendered  for  filing  an  application, 
pursuant  to  section  7(c)  of  the  Nattu^ 
Gas  Act  (NGA),  15  U.S.C.  717(0,  and  the 
Federal  Energy  Regulatory 
Commission's  Regulations  imder  Part 
284,  Subpart  G,  18  CFR  part  284, 
Subpart  G,  for  a  blanket  certificate  of 
pubhc  convenience  and  necessity, 
authorizing  it  to  undertake  self- 
implementing  interstate  transportation 
of  natiu-al  gas  imder  a  Part  284  Subpart 
G  blanket  transportation  certificate. 
Applicant  also  requests  approval  of  the 
"open  access"  rates  and  tariff  submitted 
herewith.  Applicant  also  seeks 
authorization  of  its  negotiated  rate 
proposal,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm.  (Call  202-208-2222  for 
assistance). 

Applicant  indicates  that  any 
questions  regarding  the  application 
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herein  should  be  directed  to  project 
coimsel,  Ned  Hengerer,  at  John  & 
Hengerer,  1200  17th  Street,  NW., 
Washington,  DC  20036  (202)  249-8811. 

Applicant  states  that  it  will  be  a 
natural  gas  company  subject  to  the 
Commission's  NGA  jurisdiction  once  its 
previously  certificated  facilities  have 
been  constructed  and  it  has  been 
authorized  to  commence  service.  It  is 
indicated  that  the  Conunission's  order 
issued  July  26.  2000  in  Docket  No. 
CPOO-47-boO.  Trans-Union  Interstate 
Pipeline.  LP.  92  FERC  H  61,066. 
authorized  Applicant  to  construct  and 
operate  facilities  subject  to  the 
Commission's  jurisdiction. 

Applicant  states  that  the  Application 
is  filed  in  compliance  with  Ordering 
Paragraph  (E)  of  the  July  26th  order, 
which  conditions  the  certificate  on 
Applicant  filing  an  application  under 
Part  284.  Subpart  G.  along  with  tariff 
and  rates  consistent  with  the 
Commission's  Regulations  within  one 
hundred  and  twenty  days  (120)  of  the 
date  of  the  order. 

Applicant  states  that  it  will  provide 
firm  and  interruptible  transportation 
services  on  a  non-discriminatory,  open 
access  basis,  consistent  with  the 
Commission's  Part  284  policy.  It  is 
stated  that  firm  transportation  will  be 
offered  when  firm  capacity  is  available, 
under  Rate  Schedule  FT,  and 
interruptible  transportation  service  will 
be  offered  under  Rate  Schedule  IT. 
Applicant  asserts  that  its  tariff  complies 
with  the  Commission's  policies  and 
regidations  established  in  Order  Nos. 
636  and  637,  as  well  as  the  Gas  Industry 
Standards  Board  (GISB),  and  that,  to 
diverge  in  some  limited  respects  from  a 
strict  construction  of  that  policy,  it 
requests  the  requisite  waivers.  Finally, 
Applicant  requests  negotiated  rate 
approval  in  the  context  of  this  open 
access  certificate  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  in  accordance 
with  sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
December  28,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  Comments  and  protests  may  be 
filed  electronically  via  the  internet  in 


lieu  of  paper.  See,  18  CFR 
385.200l{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell.htm. 

Linwood  A.  Watson,  )r., 

Acting  Secretary. 

[FR  Doc.  00-31857  Filed  12-13-00;  8:45  aIn^ 

BILLING  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-6-29-003] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

December  7,  2000. 

Take  notice  that  on  November  29, 
2000,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volimie  No.  1  Substitute 
Eleventh  Revised  Sheet  No.  29  and 
Substitute  Twelfth  Revised  Sheet  No. 
44,  with  a  proposed  effective  date  of 
April  1,  1999. 

Transco  states  that  the  instant  filing  is 
submitted  in  compliance  with  the 
Commission's  Order  On  Rehearing 
issued  October  30,  2000  in  Docket  No. 
TM99-6-29-001  (October  30  Order).  In 
that  order,  the  Commission  authorized 
Transco  to  adjust  its  fuel  retention 
percentages  (FRP)  to  include  previously 
disallowed  prior  period  adjustments 
amortized  over  a  seven  year  period.  In 
compliance  with  the  Ordering 
Paragraph  of  the  October  30  Order, 
Transco  submits  herein  the  tariff  sheets 
reflecting  the  FRPs  to  be  effective  April 
1, 1999,  a  detailed  narrative  describing 
Transco 's  amortization  plan  and  the 
workpapers  supporting  the  revised 
FRPs. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 


Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  00-31846  Filed  12-13-00;  8:45  am) 

BiLUNG  CODE  6717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-288-006] 

Transwestern  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  7,  2000. 

Take  notice  that  on  November  30, 
2000,  Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  proposed 
to  become  effective  on  December  1 , 
2000: 

Third  Revised  Sheet  No.  5B.05 
Second  Revised  Sheet  No.  5B.07 

Transwestern  states  that  the  above 
sheets  are  being  filed  to  implement  a 
specific  negotiated  rate  transaction  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Transwestern  further  states  that 
copies  of  the  filing  have  been  medled  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://wwrw.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31867  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP0O-60&-O01] 

Trunkiine  Gas  Company,  Notice  of 
Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  November  27, 
2000,  Trunkiine  Gas  Company 
(Tnmkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Pro  Forma  Sheet  No.  181. 

Trunkiine  states  that  the  piu-pose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  "Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L"  (Order)  dated  October  27. 
2000  in  the  above-referenced 
proceeding. 

Trunkiine  states  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
this  proceeding.  Eiffected  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
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Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31832  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP01 -104-000] 

Venice  Gathering  System,  LLC; 
Notice  of  Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  November  7, 
2000,  Venice  Gathering  System,  L.L.C., 
(Venice)  filed  a  letter  with  the 
Commission  explaining  that  its  tariff 
complies  with  the  imbalance  netting 
and  trading  provisions  of  Order  Nos. 
587-G  and  587-L.  According  to  Venice, 
its  tariff  edready  contains  imbalance 
netting  and  trading  provisions,  as 
required  by  those  orders. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  14.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  Ueu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31841  Filed  12-13-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -13-001] 

Williams  Gas  Pipelines  Central,  Inc., 
Notice  of  Compliance  Filing 

December  7,  2000. 

Take  notice  that  on  November  27. 
2000.  Williams  Gas  Pipelines  Central. 
Inc.  (Williams)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  December  1.  2000: 

Third  Revised  Sheet  No.  147 

In  compliance  with  the  Commission's 
October  27,  2000  Order  (Docket  No. 
RM96-1,  et  al.,  93  FERC  161.903), 
Williams  is  removing  from  Section  3(f) 
of  the  PS  Rate  Schedule  the  language 
which  would  have  permitted  an 
appropriate  adjustment  for  fuel.  This 
removal  is  without  prejudice  to 
Williams'  filing  to  revise  its  tariff  in  the 
future  should  actual  experience  warrant 
an  additional  transportation  charge 
attributable  to  any  specific  netting  or 
trading  activity. 

Williams  states  that  copies  of  the 
revised  tariff  sheet  is  being  mailed  to 
WilUams's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
wwrw.ferc.fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31834  Filed  12-13-00;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01 -36-000,  et  al.] 

PPL  Montour,  LLC,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

December  7.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PPL  Montour,  LLC 

[Docket  No.  EGOl-36-OOl 

Take  notice  that  on  December  6,  2000, 
PPL  Montour.  LLC  (PPL  Montour) 
tendered  for  filing  an  Amendment  to  its 
Application  for  New  Determination  of 
Exempt  Wholesale  Generator  Status. 

Camment  date:  December  22.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  American  Transmission  Systems, 
Inc. 

(Docket  No.  EROO-3667-OOlj 

Take  notice  that  on  December  4,  2000, 
American  Transmission  Systems.  Inc. 
(ATSI).  tendered  for  filing  its  Rate 
Schedule  FERC  No.  2  to  conform  to  the 
header  and  footer  designations  of  Order 
No.  614,  as  directed  by  the  Commission 
in  its  November  2.  2000  order.  The  rate 
schedule  now  bears  the  designation 
First  Revised  Rate  Schedule  FERC  No.  2, 
and  each  sheet  is  given  a  sheet  number. 
ATSI  states  that  it  has  made  no  change 
to  the  text  of  the  rate  schedide. 

FirstEnergy  and  ATSI  state  further 
that  they  have  served  the  filing  on  all 
parties  to  the  proceeding.  • 

Comment  date:  December  26.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  ER97-1 523-003.  ER97-1523- 

004.  OA97^70-004.  OA97^70-003,  ER97- 
4234-002  and  ER97-4234-0031 

Take  notice  that  on  December  1,  2000. 
the  New  York  Independent  System 
Operator.  Inc.  (NYISO),  tendered  for 
filing  a  Report  on  Certain  Generation 
Issues  One  Year  After  Start-Up.  The 
NYISO  was  required  to  submit  this 
report  pursuant  to  Central  Hudson  Gas 
&  Electric  Corp..  et  al.,  88  FERC  f  61.138 
(1999). 

A  copy  of  this  filing  was  served  upon 
all  parties  in  Docket  Nos.  ER97-1523- 
003.  and  -004,  OA97-470-004  and 
-005,  and  ER97-4234-002  and  -O03. 


Comment  date:  December  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Xcel  Energy  Services  Inc. 

[Docket  No.  EROl-205-OOlI 

Take  notice  that  on  December  4.  2000. 
Xcel  Energy  Services  Inc.  (Xcel  Energy 
Services),  in  order  to  fully  comply  with 
the  CoQunission's  Order  No.  614. 
tendered  for  filing  codes  of  conduct  for 
the  market-based  rate  tariffs  of  Xcel 
Energy  Services.  Public  Service 
Company  of  Colorado  (PSCo)  and 
Southwestern  Public  Service  Company 
(SPS)  that  were  previously  filed  in  the 
above-captioned  docket. 

Since  the  filing  made  today  is  purely 
administrative  in  nature.  Xcel  Energy 
Services  seeks  the  same  effective  date 
requested  in  its  original  filing,  October 
24.  2000. 

Copies  of  this  filing  have  been  served 
on  those  parties  listed  on  the  official 
service  list  in  this  proceeding  and  the 
state  commissions  having  jurisdiction 
over  the  Xcel  Operating  Companies. 

Comment  date:  December  26.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROl-460-OOll 

Take  notice  that  on  December  4.  2000. 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  amendments 
and  corrections  to  its  filing  of  November 
15,  2000,  in  Docket  No.  EROl-460-000 
concerning  revised  Must-Run  Service 
Agreements  (RMR  Agreements)  between 
it  and  the  Ccilifomia  Independent 
System  Operator  Corporation  (ISO).  The 
amendments  are  required  to  implement 
a  request  of  the  ISO  to  change  planned 
outages  of  the  Hunters  Point  Power 
Plant.  The  corrections  result  from 
t)rpographic  errors  in  the  November  1 5 
filing. 

Copies  of  this  filing  have  been  served 
upon  the  ISO,  the  California  Electricity 
Oversight  Board,  and  the  California 
Public  Utilities  Conunission. 

Comment  Date:  December  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

[Docket  No.  EROl-546-000) 

Take  notice  that  on  November  30, 
2000,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana,  Inc.  (collectively  "ComEd"), 
tendered  for  filing  two  unexecuted 
amended  Network  Service  Agreements 
(NSA)  between  ComEd  and  the  City  of 
Batavia  (Batavia),  emd  between  ComEd 
and  the  City  of  St.  Charles  (St.  Charles). 
ComEd  asks  that  the  NSAs  supersede 


and  be  substituted  for  the  NSAs  with 
Batavia  and  St. -Charles  previously  filed 
on  September  29,  2000  in  Docket  No. 
EROO-3788-000.  These  agreements  will 
govern  ComEd's  provision  of  network 
service  load  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
November  1,  2000  for  the  Agreements, 
and  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  were  filed  on  the  Cities  of 
Batavia  and  St.  Charles. 

Comment  date:  December  21.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-552-000] 

Take  notice  that  on  December  1,  2000, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
an  executed  Interconnection  and 
Operation  Agreement  between  Ohio 
Power  Company  and  National  Power 
Cooperative,  Inc.  The  agreement  is 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT)  that  has  been  designated  as  the 
Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff  Revised  Volume  No.  6,  effective 
June  15,  2000. 

AEP  requests  an  effective  date  of 
February  1,2001. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Pool 

[Docket  No.  EROl-554-OOOl 

Take  notice  that  on  December  1.  2000, 
the  New  England  Power  Pool  (NEPOOL) 
Participjmts  Committee  tendered  for 
acceptance  materials  (1)  to  permit 
NEPOOL  to  expand  its  membership  to 
include  BP  Energy  Company.  MIECO, 
Inc.,  The  New  Power  Company  and 
TCPL  Power  Ltd.  (together,  the 
Applicants);  and  (2)  to  terminate  the 
memberships  of  StratErgy.  Inc. 
(StratErgy)  and  PPL  Utilities  (PPLU). 

The  Participants  Committee  requests 
an  effective  date  of  December  1 ,  2000  for 
commencement  of  participation  in 
NEPOOL  by  the  Applicants.  November 
1.  2000  for  the  termination  of  StratErgy 
and  December  31,  2000  for  the 
termination  of  PPLU. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  conunissions  and  the 
Participants  in  NEPOOL. 


Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-555-OOOl 

Take  notice  that  on  December  1.  2000. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power),  tendered  for 
filing  an  amendment.  "Rider  SB1286 
For  Resale  Service  to  Central  Virginia 
Electric  Cooperative  under  Schedule 
VA-RC"  (the  Rider),  to  the  Contract  for 
the  Piu-chase  of  Electricity  for  Resale  by 
Rural  Electric  Cooperatives  dated  March 
20.  1967,  by  and  between  Dominion 
Virginia  Power  and  Central  Virginia 
Electric  Cooperative  (CVEC),  Rate 
Schedule  FERC  No.  94.  The  Rider 
reflects  Senate  Bill  1286  passed  by  the 
1999  Virginia  General  Assembly  which 
provides  for  both  the  elimination  of  the 
gross  receipts  tax  and  the  imposition  of 
a  Virginia  state  income  tax  effective 
January  1.  2001. 

Dominion  Virginia  Power  requests 
that  the  amendment  become  effective 
January  1.  2001.  Dominion  Virginia 
Power  states  that  copies  of  the  fiUng 
have  been  served  upon  CVEC  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  December  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Holland  Energy.  LLC 

(Docket  No.  EROl-558-OOOj 

Take  notice  that  on  December  1,  2000, 
Holland  Energy,  LLC  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act.  and  Part  35  of  the 
Conunission's  regulations,  a  Petition  for 
authorization  to  make  sales  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell 
Firm  Transmission  Rights. 

Comment  date:  December  22.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wolf  Hills  Energy,  LLC 

(Docket  No.  EROl-559-OOOl 

Tcike  notice  that  on  December  1,  2000, 
Wolf  Hills  Energy.  LLC  submitted  for 
filing,  piusuant  to  Section  205  of  the 
Federal  Power  Act.  and  Part  35  of  the 
Commission's  Regulations,  a  Petition  for 
authorization  to  make  sales  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell 
Finn  Transmission  Rights. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 


12.  Big  Sandy  Peaker  Plant,  LLC 

[Docket  No.  ER01-56O-000] 

Take  notice  that  on  December  1,  2000. 
Big  Sandy  Peaker  Plant.  LLC.  tendered 
for  filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  and  Part  35  of  the 
Commission's  Regulations,  a  Petition  for 
authorization  to  make  sales  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates,  and  to  reassign 
transmission  capacity. 

Comment  date:  December  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Xcel  Energy  Services,  Inc. 

[Docket  No.  EROl-561-000] 

Take  notice  that  on  December  1,  2000, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  a  Long  Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Public  Service  and  Tri-State 
Generation  and  Transmission 
Association  Inc.  imder  Xcel's  Joint  Open 
Access  Transmission  Service  Tariff 
(Xcel  FERC  Electric  Tariff.  Original 
Volume  No.  1). 

XES  requests  that  this  agreement, 
designated  as  Original  Service 
Agreement  No.  101-PSCo,  become 
effective  on  November  3.  2000. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  SEI  Michigan,  L.L.C. 

[Docket  No.  EROl-562-000] 

Take  notice  that  on  December  1,  2000, 
SEI  Michigan,  L.L.C.  (SEI  Michigan) 
tendered  for  filing  an  application 
requesting  acceptance  of  its  proposed 
Market  Rate  Tariff,  waiver  of  certain 
regulations,  and  blanket  approvals.  The 
proposed  tariff  would  authorize  SEI 
Michigan  to  engage  in  wholesale  sales  of 
capacity  and  energy  to  eligible 
customers  at  market  rates. 

Comment  date:  December  22,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Conectiv  Energy  Supply,  Inc. 

[Docket  No.  EROl-563-OOOl 

Take  notice  that  on  December  1 .  2000. 
Conectiv,  on  behalf  of  its  subsidiaries 
Conectiv  Energy  Supply,  Inc.  (CESI)  and 
Delmarva  Power  and  Light  Company 
(Delmarva),  tendered  for  filing  a  power 
sale  agreement  (PSA)  between  CESI  and 
Delmarva  for  CESI  to  sell  all  or  a  portion 
of  the  power  needed  by  Delmarva  to 
meet  its  retail  sales  obligation  in  the 
States  of  Delaware.  Maryland  and 
Virginia. 

Conectiv  asks  that  the  PSA  be  allowed 
to  become  effective  on  February  1.  2001. 


Copies  of  the  filing  were  served  upon 
the  public  utihty's  jurisdictional 
customers,  and  upon  the  regulatory 
commissions  of  the  States  of  Delaware, 
Maryland  and  Virginia. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Xcel  Energy  Services,  Inc. 

[Docket  No.  EROl-564-OOOj 

Take  notice  that  on  December  1,  2000. 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  tendered  for 
filing  a  Short  Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  PubUc  Service  and  PacifiCorp 
Power  Marketing  under  Xcel's  Joint 
Open  Access  Transmission  Service 
Tariff  (Xcel  FERC  Electric  Tariff, 
Original  Volume  No.  1). 

XES  requests  that  this  agreement 
become  effective  on  October  17,  2000 
designated  as  Original  Service 
Agreement  No.  100-PSCo. 

Comment  date:  December  22.  2000,  in 
accordance  with  Standard  Paragraph  E  , 
at  the  end  of  this  notice. 

17.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER01-565-000] 

Take  notice  that  on  December  1.  2000. 
The  Dayton  Power  and  Light  Company 
(DP&L),  tendered  for  filing  a  Service 
Agreement  and  Transaction  Agreement 
establishing  DPL  Energy  Resources  as  a 
customer  under  the  terms  of  DP&L's 
market-based  sales  tariff. 

DP&L  requests  an  effective  date  of 
January  1,  2001  for  the  Service 
Agreement  and  Transaction  Agreement. 

Copies  of  this  filing  were  served  upon 
DPL  Energy  Resources  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

18.  Duke  Energy  McClain,  LLC 

(Docket  No.  EROl-566-OOOl 

Take  notice  that  on  December  1,  2000, 
Duke  Energy  McClain,  LLC  (Duke 
McClain),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff  No.  1. 

Duke  McClain  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Duke  McClain  also  seeks  authority  to 
sell,  assign,  or  transfer  transmission 
rights  that  it  may  acquire  in  the  course    • 
of  its  marketing  activities. 

Ehike  McClain  seeks  an  effective  date 
sixty  (60)  days  from  the  date  of  filing  for 
its  proposed  rate  schedules. 


78164 


Federal  Register / Vol.  65,  No.  241 /Thursday,  December  14,  ZOOO/NoJices 


Federal  Register / Vol.  65,  No.  241 /Thursday.  December  14,  2000 /Notices 


78165 


Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-567-OOOl 

Take  notice  that  on  December  1,  2000, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power),  tendered  for 
filing  an  amendment,  "Rider  SB1286 
For  Resale  Service  to  Rural  Electric 
Cooperatives  under  Schedule  VA-RC" 
(the  Rider),  to  the  Contract  for  the 
Purchase  of  Electricity  for  Resale  By 
Rural  Electric  Cooperatives  dated  March 

20,  1967  by  and  between  Dominion 
Virginia  Power  and  Craig-Botetourt 
Electric  Cooperative  (CBEC),  Rate 
Schedule  FERC  No.  78.  The  Rider 
reflects  Senate  Bill  1286  passed  by  the 
1999  Virginia  General  Assembly  which 
provides  for  both  the  elimination  of  the 
gross  receipts  taxes  and  the  imposition 
of  a  Virginia  State  income  tax  effective 
January  1,  2001. 

Dominion  Virginia  Power  requests 
that  the  amendment  become  effective 
January  1,  2001. 

Dominion  Virginia  Power  states  that 
copies  of  the  filing  have  been  served 
upon  CBEC  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Commonwealth  Edison  Company 

(Docket  No.  EROl-568-000] 

Take  notice  that  on  December  1,  2000 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  agreements 
between  ComEd  and  Exelon  Generation 
Company,  L.L.C.  (Exelon). 

ComEd  requests  an  effective  date  of 
the  later  of  January  1,  2001  or  the  date 
the  facilities  underlying  the  agreements 
are  transferred  to  Exelon. 

ComEd  states  that  a  copy  of  the  filing 
was  served  on  Exelon,  parties  to  Docket 
No.  ECOO-98,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-569-000] 

Take  notice  that  on  December  1,  2000, 
Virginia  Electric  and  Power  Company 
(the  Company),  tendered  for  filing 
Notices  of  Assignment  entered  into  by 
and  among  Public  Service  Electric  and 
Gas  Company  (Assignor),  PSEG  Energy 
Resources  &  Trade  LLC  (Assignee),  and 
Virginia  Electric  and  Power  Company 
dated  August  24,  2000.  Under  this 


assignment,  the  Assignor  assigns  to  the 
Assignee  and  the  Assignee  assumes  all 
of  the  Assignor's  rights  and  obligations 
pertaining  to  the  following  Service 
Agreements  with  Virginia  Electric  and 
Power  Company: 

1 .  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
dated  May  20,  1997  and  accepted  by 
Letter  Order  dated  August  20,  1997  in 
Docket  No.  ER97-3652-000. 

2.  Service  Agreement  for  Firm  Point- 
To-Point  Transmission  Service  dated 
October  7,  1997  and  accepted  by  Letter 
Order  dated  December  15,  1997  in 
Docket  No.  ER98-5 12-000. 

The  Company  requests  an  effective 
date  of  the  assignments  of  August  21, 
2000. 

Copies  of  this  filing  were  served  upon 
PSEG  Energy  Resources  &  Trade  LLC, 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  May  5,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Dearborn  Industrial  Generation, 
L.L.C. 

(Docket  No.  EROl-570-OOOj 

Take  notice  that  on  December  1,  2000, 
Dearborn  Industrial  Generation,  L.L.C. 
(DIG),  tendered  for  filing  pursuant  to 
Rule  205,  18  CFR  385.205,  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Tariff  No.  2  to  be  effective  at  the 
earliest  possible  time,  but  not  later  than 
60  days  for  the  date  of  its  filing. 

DIG  intends  to  engage  in  electric 
power  and  energy  purchases  and  sales. 
In  transactions  where  DIG  sells  electric 
energy,  it  proposes  to  make  such  sales 
on  rates,  terms  and  conditions  to  be 
manually  agreed  to  with  the  purchasing 
party.  As  outUned  in  DIG's  petition,  DIG 
is  an  affiliate  of  CMS  Energy,  a  public 
utility  holding  company  and  the  parent 
company  of  Consumers  Energy 
Company. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROl-571-OOOl 

Take  notice  that  on  November  30, 
2000,  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  2001  Cost  Report  required 
under  Paragraph  Q-2  on  Original  Sheet 
No.  19  of  the  Rate  Schedule  FERC  No. 
135  ("RS-2  rate  schedule")  under  which 
CVPS  sells  electric  power  to 
Connecticut  Valley  Electric  Company 


Inc.  (Customer).  CVPS  states  that  the 
Cost  Report  reflects  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Conunission's  June  6,  1989  order  in 
Docket  No.  ER88-456-000. 

Comment  date:  December  20,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Commonwealth  Edison  Company 

(Docket  No.  EROl-572-000] 

Take  notice  that  on  December  1,  2000, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  Short- 
Term  Firm  Transmission  Service 
Agreement  with  TransAlta  Energy 
Marketing  (TEM)  under  the  terms  of 
ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
November  9,  2000  for  the  Agreement, 
and  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  EROl-573-OOOj 

Take  notice  that  on  December  4,  2000, 
Alliant  Energy  Corporate  Services,  Inc. 
tendered  for  filing  executed  Service 
Agreements  for  long-term  firm  point-to- 
point  transmission  service,  establishing 
Madison  Gas  and  Electric  Company  as 
a  point-to-point  Transmission  Customer 
under  the  terms  of  the  Alliant  Energy 
Corporate  Services,  Inc.  transmission 
tariff. 

Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of  January 
1,  2001,  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Hunlock  Creek  Energy  Ventures 

(Docket  No.  EROl-574-OOOl 

Take  notice  that  oh  December  4,  2000 
Hunlock  Creek  Energy  Ventures  (Energy 
Ventures),  tendered  for  filing  a  market 
rate  tariff  of  general  applicability  under 
which  it  proposes  to  sell  capacity  and 
energy  to  affiliates  and  non-affiliates  at 
market-based  rates,  and  to  make  such 
sales  to  franchised  utility  affiliates  with 
captive  rate  payers  at  rates  capped  by  a 
publicly  available  regional  index  price. 

Energy  Ventures  requests  an  effective 
date  no  later  than  December  5,  2000. 


Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Peimsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conmiission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Maine  Power  Company 

[Docket  No.  EROl-576-000] 

Take  notice  that  on  December  4,  2000, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  pursuant  to  Section  35.12  of 
the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations,  18  CFR  35.12,  an  executed 
interconnection  agreement  (the 
Agreement)  between  CMP  and 
Sparhawk  Mill  Company  (Sparhawk). 

The  Agreement  is  intended  to  replace 
and  supersede  the  unexecuted 
interconnection  agreement  filed  by  CMP 
on  March  31,  2000.  As  such,  CMP  is 
requesting  that  the  Agreement  become 
effective  March  1,  2000. 

Copies  of  this  filing  have  been  served 
upon  the  Commission,  the  Maine  Public 
Utilities  Commission,  and  Sparhawk. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROl-578-000] 

Take  notice  that  on  December  4,  2000, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  Aquila,  as  Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Aquila. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER01-57&-^)00] 

Take  notice  that  on  December  4,  2000, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  Cinergy  Energy  Services,  Inc. 
(Cinergy),  as  Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Cinergy. 


Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31885  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1981-010-Wisconsin] 

Oconto  Electric  Cooperative;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

December  7,  2000. 

In  accordance  with  the  National 
Enviroiunental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  existing  Stiles 
Hydroelectric  Project,  located  on  the 
Oconto  River,  in  the  towmship  of  Stiles, 
Oconto  Coimty,  Wisconsin,  and  has 
prepared  a  draft  Environmental 
Assessment  (EA)  for  the  project.  In  the 
draft  EA,  the  Commission  staff  has 
analyzed  the  potential  environmental 
effects  of  the  project  and  has  concluded 
that  the  approval  of  the  project,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  draft  EA  are  available 
for  review  in  the  Public  Reference 


Branch,  Room  2-A,  of  the  Commission's 
offices  at  888  First  Street,  NE, 
Washington,  DC  20426.  The  draft  EA 
may  also  be  viewed  on  the  internet  at 
http://www.ferc.fed.us/onIine/rims.htm. 
Please  call  (202)  208-2222  for 
assistance. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  affix  "Stiles  Hydroelectric 
Project.  FERC  Project  No.  1981-010"  to 
all  comments.  For  further  information, 
please  contact  Patti  Leppert  at  (202) 
219-2767.  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-31860  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations.  Terms 
and  Conditions,  and  Prescriptions 

December  7,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  P-263 1-007. 

c.  Date  Filed:  August  31, 1999. 

d.  Applicant:  International  Paper 
Company. 

e.  Name  of  Project:  Woronoco 
Hydroelectric  Project. 

f.  Location:  On  the  Westfield  River  in 
the  Town  of  Russell,  Hampden  County, 
Massachusetts.  No  federal  lands  are 
affected  by  the  proposed  project. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Ted  Lewellyn,  P.E.,  International  Paper 
Company,  Paper  Mill  Road,  Millers 
Falls,  MA  01349,  (413)  659-2337 

Michael  K.  Chapman,  Esq.,  International 
Paper  Company,  6400  Poplar  Avenue, 
Memphis,  TN  38197,  (901)  763-5888 

Jon  Christensen,  Kleinschmidt 
Associates,  75  Main  Street,  Pittsfield, 
ME  04967,  (207)  487-3328 
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i.  FERC  Contact:  Allan  Creamer.  (202) 
219-0365.  allan.creanier@ferc.fed.us. 

j.  Deadline  for  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  ME.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiu-ce  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Protests,  comments  on  filings, 
comments  on  environmental 
assessments  and  environmental  impact 
statements,  and  reply  comments  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing,  and,  pursuant  to  §4.30(b}(25),  is 
ready  for  environmental  analysis  at  this 
time.   ' 

1.  Description  of  Project:  The  proposed 
nm-of-river  project  would  consist  of  the 
following  features:  (1)  Two  non- 
contiguous dam  sections,  with  lengths 
of  about  307  feet  (North  dam)  and  351 
feet  (South  dam),  and  a  crest  elevation 
of  229  feet  NGVD;  (2)  a  655-foot-long 
earthen  dike  with  a  sheet  steel  core;  (3) 
a  40-foot-wide  by  15-foot-high  intake 
structure,  having  trashracks  with  1.25- 
inch  clear  bar  spacing;  (4)  a  550-foot- 
long  penstock;  (5)  a  powerhouse 
contciining  three  Francis  turbines  and 
generating  units,  having  an  installed 
capacity  of  2,700  kW;  (6)  a  43-acre 
impoundment  that  extends 
approximately  1.2  miles  upstream;  (7) 
an  interim  downstream  fish  passage 
facility;  and  (8)  appurtenant  facilities. 
The  applicant  estimates  that  the  total 
average  annual  generation  would  be 
approximately  7,700  MWh. 

m.  Availability  of  Application:  A  copy 
of  the  application,  as  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  and 
Maintenance  Branch,  located  at  888 
First  Street,  NE.,  Rqpm  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  219-1371.  The  application  may  be 
viewed  at  http://www.ferc.fed.us./ 


online/rims.htm,  or  call  (202)  208-2222 
for  assistance.  A  copy  of  the  application, 
as  supplemented,  is  also  available  for 
inspection  and  reproduction  at 
International  Power  Company,  Paper 
Mill  Road,  Millers  Falls,  Massachusetts 
01349  and  through  the  Town  of  Russell, 
Robert  P.  Drake,  Chairman,  Board  of 
Selectman,  Town  of  Russell,  Russell, 
Massachusetts  01071 

n.  Filing  and  Service  of  Responsive 
Documents — The  Commission  directs, 
piu-suant  to  Section  4.34(b)  of  the 
Regulations  (see  Order  No.  533  issued 
May  8,  1991,  56  FR  23108.  May  20, 
1991)  that  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  within  60  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Conunission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS." 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b),  and  385.2010. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-31862  Filed  12-13-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

December  7,  2000. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Lytle  Creek 
Project. 

b.  Project  No:  1932-005. 

c.  Dated  Filed:  November  9,  2000. 

d.  Applicant:  Southern  California 
Edison  Company  (SCE). 

e.  Name  of  Project:  Lytle  Creek 
Project. 

f.  Location:  The  project  is  located  on 
Lytle  Creek,  a  tributary  of  the  Santa  Ana 
River,  in  San  Bernardino  County, 
California.  The  project  utilizes  lands  of 
the  San  Bernardino  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bryant 
Danner,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  CA  91770, 
(626)  302-4459. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula.sarma@ferc.fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  January  12,  2001. 

Please  include  the  project  number 
(1932-005)  on  any  comments  or 
motions  filed. 

Conunents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

k.  Description  of  Filing:  SCE  proposes 
to  revise  the  project  boundary  by 
removing  a  telephone  line,  caretaker 
building,  and  storage  building  because 
they  are  no  longer  used  for  project 
purposes.  The  proposed  modifications 
reduce  the  amount  of  federal  lands  used 
by  the  project  by  9.82  acres. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  [call  (202)  208-2222  for 
assistance].  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 


Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  )r., 

Acting  Secretary. 

[FR  Doc.  00-31863  Filed  12-13-00;  8:45  am) 

'  BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

December  7,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Application  Type:  Amendment  of 
License. 

b.  Project  No:  11175-008. 

c.  Date  Filed:  October  30,  2000. 

d.  Applicant:  Crown  Hydro  Company. 

e.  Name  of  Project:  Crown  Mill. 

f.  Location:  The  project  is  located  on 
the  Mississippi  River  in  the  City  of 
Minneapolis,  Hennepin  County, 
Minnesota.  The  project  occupies  0.5 
acres  of  lands  of  the  United  States  under 
the  jurisdiction  of  the  U.S.  Army  Corps 
of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Thomas  R. 
Griffin,  5436  Columbus  Avenue  South, 
Minneapolis,  Minnesota  55417  (612) 
825-1043. 

i.  FERC  Contact:  Any  questions  on 
this  notice  shoidd  be  addressed  to  Dave 
Snyder  at  (202)  219-2385. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  12,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Please  include  the  Project  Niunber 
(11175-008)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Crown  Hydro 
requests  deletion  of  article  402  of  the 
license  for  the  Crown  Mill  Project  No. 
11175.  Article  402  requires  Crown 
Hydro  to  file  for  approval  a  plan  to 
construct  a  pedesb^ian  walkway  and 
bridge  in  the  project  tailrace  area  and 
excavate  a  historic  turbine  and  move  it 
to  a  public  area  for  viewing.  Crown 
Hydro  reports  that  the  state  grant  (to  be 
equally  matched  by  the  license)  is  no 
longer  available. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  for  inspection 
and  reproduction  at  the  Commission's 
PubUc  Reference  Room,  located  at  888 
First  Street,  NE..  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  vvww.ferc.fed. us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 


filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
.  application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commissioin's  web  site  at  http:// 
www.ferc.fed.  us/ efi/ doorbell. htm 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conunents.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary'. 

(FR  Doc.  00-31864  Filed  12-13-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL01 -1-000] 

Hydroelectric  Licensing  Policies, 
Procedures,  and  Regulations — 
Comprehensive  Review;  Notice  of 
Public  Meetings  and  Requesting 
Comments  and  Recommendations 

December  8.  2000. 

Pursuant  to  section  603  of  the  Energy 
Act  of  2000  (Pubhc  Law  No.  106-469), 
the  Commission  is  preparing  a 
comprehensive  review  of  policies, 
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procedures,  and  regulations  for  the 
hcensing  of  hydroelectric  projects  to 
determine  how  to  reduce  the  cost  and 
time  of  obtaining  a  license.  Section  603 
directs  the  Commission  to  report  its 
findings  to  Congress,  including  any 
recommendations  for  legislative 
changes,  by  May  8,  2001. 

To  ensure  a  comprehensive  review, 
the  Commission  seeks  the  comments 


and  recommendations  of  all 
stakeholders  in  the  Commission's 
hydroelectric  licensing  program, 
including  federal  and  state  agencies, 
Indian  tribes,  non-govemmental 
organizations,  licensees  and  other 
members  of  the  public.  In  particular, 
Commission  wishes  to  receive 
comments  identifying  steps  in  the 
existing  licensing  process  that  may 


the 


require  inordinate  time  and  expense  to 
complete,  and  the  reasons  therefor.  We 
also  are  seeking  proposed 
administrative  or  legislative  solutions  to 
any  problem  areas  identified. 

The  Commission  will  conduct  public 
meetings  at  the  following  locations  to 
receive  comments  and 
recommendations: 


Date 

Address 

Monday,  January  8,  2000 

Tuesday,  January  9,  2000 

Wednesday,  January  10,  2000 

Thursday,  January  11,  2000 

Wednesday,  January  17,  2000 

Thursday,  January  18,  2000 

Commission  Meeting  Room,  2-C,  888  First  Street,  N.E.,  Washington  D.C.,  (202)  219- 

2722. 
Richard  B.  Russell  Building,  Storm  Auditorium,  75  Spring  Street,  Atlanta  GA,  (404)  562- 

9404. 
Ramada  Inn,  300  Broadway.  Albany,  NY,  (518)  434-4111. 
Lansing  Center,  333  E  Michigan  Avenue,  Lansing,  Ml,  (517)  483-7400. 
Holiday  Inn  Airporl,  8439  N.E.  Columbia,  Portland,  OR,  (503)  256-5000. 
Vagabond  Executive  Inn.  2030  Arden  Way,  Sacramento,  CA,  (916)  929-5600. 

All  meetings  will  conunence  at  9:00 
A.M.  Each  public  meeting  will  include 
a  review  of  the  existing  licensing 
process  and  an  opportimity  for 
participants  to  offer  their  comments  on 
how  it  can  be  improved.  The  public 
meetings  will  be  recorded  by  a 
stenographer  and.  thereby,  will  become 
a  part  of  the  record  of  the  proceeding. 
Persons  making  statements  will  be 
asked  to  identify  themselves  for  the 
record.  The  speaking  time  permitted  to 
individuals  will  be  determined  at  the 
beginning  of  each  meeting,  based  on  the 
number  of  persons  wishing  to  speak  and 
the  approximate  amount  of  time 
available  for  the  session,  but  all 
speakers  will  be  provided  at  least  ten 
minutes  to  present  their  views. 

Persons  choosing  not  to  speak  but 
wishing  to  comment,  as  well  as  speakers 
imable  to  summarize  their  positions 
within  the  allotted  time,  may  submit 
written  statements  for  inclusion  in  the 
public  record. 

Written  comments  may  also  be  meiiled 
to  David  P.  Boergers,  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington,  DC  20426. 
Correspondence  should  clearly  show 
the  following  caption  on  the  first  page: 
Docket  No.  PLOl-1-000 

Hydroelectric  Licensing  Policies, 
Procedures,  and  Regulations — 
Comprehensive  Review 

In  light  of  the  limited  amount  of  time 
available  for  submission  of  the 
Commission's  Report  to  Congress, 
commenters  are  encouraged  to  provide 
written  comments  as  early  as  possible, 
but  not  later  than  February  1.  2001.  and 
to  use  their  time  at  the  public  meetings 
to  simunarize  previously  filed  written 
conunents  or  to  focus  on  only  the  most 
significemt  sources  of  cost  and  delay  in 


the  licensing  process  from  their 
perspective.  Comments  may  also  be 
filed  electronically  via  the  Internet.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  httpJ/www.ferc.fed.us/efi/ 
doorbell. htm.  Commenters  may  also 
send  copies  of  their  comments  to 
agencies  or  other  entities  of  interest. 
FOR  FUITTHER  INFORMATION:  Please 
contact  Edward  Abrams  at  the 
Commission.  202-219-2773. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31851  Filed  12-13-00;  8:45  am] 

BILU^4G  CODE  6717-01-M 


OFRCE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Appointment  of  Members  of  Senior 
Executive  Services  Performance 
Review  Board 

agency:  Office  of  National  Drug  Control 

Policy  (ONDCP). 

ACTION:  Notice  of  appointments. 

SUMMARY:  The  following  persons  have 
been  appointed  to  the  ONDCP  Senior 
Executive  Service  Performance  Review 
Board:  Dr.  Albert  E.  Brandenstein; 
Henry  H.  Marsden  III,  and  Daniel 
Schecter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  direct  any  questions  to  Edward 
H.  Jurith,  General  Counsel  (202)  395- 
6622,  Office  of  National  Drug  Control 
Policy.  Executive  Office  of  the 
President.  Washington,  DC  20503. 

Linda  V.  Priebe, 

Assistant  General  Counsel. 

[FR  Doc.  00-31790  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  3180-02-P 


EXPORT-ilMPORT  BANK 

Notice  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 
(Export-import  Bank). 

SUMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181, 
November  30,  1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 

Time  and  Place:  Wednesday, 
December  13,  2000.  at  9:30  AM  to  12:30 
PM.  The  meeting  will  be  held  at  the 
Export-Import  Bank  in  Room  1143.  811 
Vermont  Avenue.  NW..  Washington,  DC 
20571. 

Agenda:  This  meeting  will  include  a 
discussion  of  the  end  of  the  year  report 
from  the  Advisory  Committee  to  Ex-Im 
Bank. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  wiU  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement{s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  November  3,  2000,  Nichole  Westin, 
Room  1257.  811  Vermont  Avenue.  NW. 
Washington,  D.C.  20571.  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 

Further  Information:  For  further 
information,  contact  Nichole  Westin, 
Room  1257,  811  Vermont  Ave.,  NW., 
Washington,  DC  20571,  (202)  565-3542. 

John  M.  Niehuss, 

General  Counsel. 

[FR  Doc.  00-31791  Filed  12-13-00;  8:45  am) 

BILUNG  CODE  669(M)1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collections 
Approved  by  Office  of  Management 
and  Budget 

December  6,  2000. 

The  Federal  Conununications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair.  Federal 
Commimications  Commission.  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0943. 

Expiration  Date:  12/31/2003. 

Title:  Section  54.809.  Carrier 
Certification. 

Fonn  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  27 
respondents;  1.5  hours  per  response 
(avg.).;  41  total  annual  biu-den  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Armually; 
Third  Party  Disclosure. 

Description:  47  CFR  54.809  requires 
each  price  cap  or  competitive  local 
exchange  carrier  (LEC)  that  wishes  to 
receive  universal  service  support  to  file 
an  annual  certification  with  the 
Universal  Service  Administrative 
Company  (USAC)  and  the  Commission. 
The  certification  must  state  that  the 
carrier  will  use  its  interstate  access 
universal  service  support  only  for  the 
provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which  the 
support  is  intended.  The  Commission 
and  USAC  will  use  the  certifications  to 
ensure  that  carriers  comply  with  section 
254(e)  of  the  Telecommunications  Act 
by  using  the  interstate  access  imiversal 
service  support  only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  service  for  which  the  support  is 
intended.  Obligation  to  respond: 
Required  to  obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0816. 

Expiration  Date:  11/30/2003. 

Title:  Local  Competition  and 
Broadband  Reporting.  CC  Docket  No. 
99-301. 

Form  No. :  FCC  Form  477.  J^ 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  255 
respondents;  58.6  hours  per  response 


(avg.).;  29,924  total  annual  burden  hours 
(based  on  two  responses  per 
respondents). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Semi- 
annually. 

Description:  FCC  Form  477  seeks  to 
gather  information  on  the  development 
of  local  competition  and  deployment  of 
broadband  service  also  known  as 
advanced  telecommunications  services. 
The  data  is  necessary  to  evjduate  the 
status  of  developing  competition  in 
local  exchange  telecommunications 
markets  and  to  evaluate  the  status  of 
broadband  deployment.  The 
information  will  be  used  by 
Commission  staff  to  advise  the 
Commission  about  the  efficacy  of 
Commission  rules  and  policies  adopted 
to  implement  the  Telecommunications 
Act  of  1996.  Copies  of  the  FCC  Form 
477,  Local  Competition  and  Broadband 
Reporting  Form,  can  be  obtained  from 
the  Commission's  website  at 
www.fcc.gov.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0790. 

Expiration  Date:  11/30/2003. 

Title:  Section  68.110(c)— Availability 
of  Inside  Wiring  Information. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  200 
respondents;  1  hour  per  response  (avg.); 
1200  total  annual  biu-den  hours  (based 
on  six  requests  per  year). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  47  CFR  68.110(c)  requires 
telephone  companies  to  provide 
building  owners  with  all  available 
information  regarding  carrier-installed 
wiring  on  the  customer's  side  of  the 
demarcation  point,  including  copies  of 
existing  schematic  diagrams  and  service 
records.  The  information  must  be 
provided  to  the  telephone  company 
upon  request  of  the  building  owner  or 
agent  thereof.  The  information  is  needed 
so  that  building  owners  may  be  able  to 
contract  with  an  installer  of  their  choice 
for  maintenance  and  installation 
service,  or  elect  to  contract  with  the 
telephone  company  to  modify  existing 
wiring  or  assist  with  the  installaUon  of 
additional  inside  wiring.  Obligation  to 
respond:  Required  to  obtain  or  retain 
benefits. 

OMB  Control  No.:  3060-0933. 

Expiration  Date:  11/30/2003. 

Title:  Commimity  Broadband 
Deployment  Database  Reporting  Form. 

Form  No.:  FCC  Form  460. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Annual  Burden:  150 
respondents;  .25  hours  per  response 
(avg.);  37  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  Pursuant  to  section 
410(b)  of  the  Communications  Act  of 
1934,  as  amended,  on  October  8.  1999, 
the  FCC  convened  a  Federid-State  Joint 
Conference  on  Advanced 
Telecommunications  Services  to 
provide  a  forum  for  cooperative 
dialogue  and  information  exchange 
between  and  among  state  and  federal 
jurisdictions  regarding  the  deployment 
of  advanced  telecommunications 
services.  As  part  of  this  ongoing  effort, 
a  searchable  on-line  database  of 
community  broadband  demand 
aggregation  and  deployment  effort  has 
been  established.  The  information  will 
enable  the  Commission  to  better  assess 
the  availability  of  broadband  services  so 
that  it  can  better  satisfy  its  duty  to 
encourage  the  deployment  of  advanced 
telecommimications  capability  as 
Congress  directed  the  Commission  to  do 
in  Section  706  of  the 
Telecommunications  Act  of  1 996. 
Obligation  to  respond:  Voluntary. 

OMB  Control  No. :  3060-0964. 

Expiration  Date:  05/31/2001. 

Title:  Certification  for  Waiver  of 
September  30,  2000  Deadline. 

Form  No.:  N/A. 

Respondent?:  Not-for-profit 
institution;  Business  or  other  for-profit 

Estimated  Annual  Burden:  250 
respondents;  .50  hours  per  response 
(avg.);  125  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  The  Commission 
extended  the  September  30,  2000 
deadline  for  certain  applicants  imder 
the  schools  and  libraries  imiversal 
service  support  mechanism  for 
implementation  of  non-recurring 
services  whose  year  two  funding 
commitment  letters  were  issued  by  the 
Universal  Service  Administrative 
Company  on  or  after  April  4.  2000,  who 
received  service  provider  change 
authorizations  or  service  substitution 
authorizations  from  USAC  on  or  after 
April  4,  2000,  whose  service  provider's 
control,  or  who  have  had  their  funding 
disbursements  delayed  while  USAC 
investigates  their  application  for 
program  compliance  until  September 
30,  2001.  To  the  extent  an  applicant  has 
not  met  the  September  30.  2000 
deadline  because  its  service  provider 
has  been  unable,  due  to  circumstances 
beyond  the  service  provider's  control,  to 
complete  delivery  of  non-recvuring 
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services  prior  to  the  deadline,  the 
applicant  shall  also  receive  an  extension 
of  the  deadline  until  September  30, 
2001.  The  applicant  must  have 
submitted  documentation  to  USAC  prior 
to  the  expiration  of  the  September  30. 
2000  deadline  requesting  relief  on  the 
grounds  that  its  service  provider  was 
unable  to  deliver  the  services  due  to 
events  beyond  the  service  provider's 
control,  such  as  labor  walk-outs  or 
natiu^  disasters.  In  addition,  an 
applicant  may  also  qualify  for  an 
extension  of  the  September  30,  2000 
deadline  to  September  30,  2001.  if  the 
applicant  has  certified  to  USAC  that  its 
service  provider  was  unwilling  to 
deliver  or  install  non-recurring  services 
before  the  expiration  of  the  September 
30,  2000  deadline,  because  USAC  had 
withheld  payment  for  those  services  on 
a  properly-submitted  invoice  for  more 
than  60  days  after  the  submission  of  the 
invoice.  If  an  applicant  believes  it 
qualifies  for  relief  under  this  second 
scenario,  but  has  not  yet  certified  to 
USAC  that  its  service  provider  has  been 
unwilling  to  implement  non-recurring 
services  due  to  the  withholding  of 
payments  on  its  invoices,  the  applicant 
shall  have  sixty  (60)  days  from  the 
release  date  of  CC  Docket  No.  96-45  (DA 
No.  00-2444,  released  11/1/2000)  to 
make  such  certification  to  USAC. 

The  Commission  will  use  the 
information  collected  to  determine 
whether  schools  and  libraries  applicants 
qualify  for  extensions  of  the  September 
30,  2000  deadline  for  implementation  of 
non-recurring  services.  Obligation  to 
respond:  Required  to  obtain  or  retain 
benefits. 

OMB  Control  No.:  3060-0791 ! 

Expiration  Date:  11/30/2003. 

Title:  Accounting  for  Judgments  and 
Other  Costs  Associated  with  Litigation, 
CC  Docket  No.  93-240. 

Form  No-.N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1 
respondents;  36  hours  per  response 
(avg.);  36  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  CC  Docket  No.  93-240, 
the  Commission  considered  the  issue  of 
the  accovmting  rules  and  ratemaking 
policies  that  should  apply  to  litigation 
costs  incurred  by  carriers  subject  to  47 
CFR  part  32.  The  Commission 
concluded  that  there  should  be  special 
rules  to  govern  the  accounting  treatment 
of  federal  antitrust  judgements  and 
settlements,  in  excess  of  the  avoided 
costs  of  litigation,  but  not  for  litigation 
expenses.  The  Commission  further 


concluded  that  these  special  rules 
should  not  apply  to  costs  arising  in 
other  kinds  of  litigation.  A  carrier  must 
make  a  showing  to  receive  recognition 
of  its  avoided  costs  of  litigation.  The 
information  will  be  used  to  determine 
the  justness  and  reasonableness  of  the 
rates.  Obligation  to  respond:  Required  to 
obtain  or  retain  benefits. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  biirden  to 
Performance  Evaluation  and  Records 
Management.  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  00-31888  Filed  12-13-00;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Siuishine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:00  p.m.  on  Monday,  December  11, 
2000.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities. 

In  calhng  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  John  D.  Hawke, 
Jr.  (Comptroller  of  the  Currency),  the 
Chairman  Donna  Tanoue,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Govenunent  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  (c)(9)(A)(ii), 
and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW.,  Washington.  DC. 

Dated:  December  11,  2000. 


Federal  Deposit  Insurance  Corporatioii. 

James  D.  LaPierre, 

Deputy  Executive  Secretary. 

[FR  Doc.  00-31968  Filed  12-12-00;  4:06  pm) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  the 
Emergency  Management  Institute 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

NAME:  Board  of  Visitors  for  the 
Emergency  Management  Institute. 

DATES  OF  MEETING:  January  9-10,  2001. 

PLACE:  Federal  Emergency  Management 
Agency,  National  Emergency  Training 
Center,  Emergency  Management 
Institute,  Conference  Room,  Building  N, 
Room  408,  Emmitsburg,  Maryland 
21727. 

TIME:  Tuesday,  January  9,  2001,  8:30 
a.m.-5  p.m.,  Wednesday,  January  10, 
2001.  8:30  a.m.-12  p.m. 

PROPOSED  AGENDA:  Status  reports  on 
training  in  response  and  recovery, 
planning,  mitigation,  and  simulation 
and  exercises;  informal  working 
sessions  regarding  EMI  activities; 
expansion  of  the  Independent  Study 
program  and  EMI's  Higher  Education 
Program. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
approximately  10  seats  available  on  a 
first-come,  first-serve  basis.  Members  of 
the  general  public  who  plan  to  attend 
the  meeting  should  contact  the  Office  of 
the  Superintendent,  Emergency 
Management  Institute,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1286. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Superintendent,  Emergency 
Management  Institute,  Federal 
Emergency  Management  Agency, 
Building  N,  National  Emergency 
Training  Center,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 


Dated:  November  30,  2000. 

Kay  C.  Goss, 

Associate  Director  for  Preparedness,  Training 
and  Exercises. 

(FR  Doc.  00-31901  Filed  12-13-00;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

AGENCY:  Federal  Emergency  , 

Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  Usts  federal 
financial  assistance  administered  by 
FEMA  that  is  covered  by  Title  DC  of  the 
Education  Amendments  of  1972.  Title 
IX  prohibits  recipients  of  federal 
financial  assistance  from  discriminating 
on  the  basis  of  sex  in  education 
programs  or  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Director,  Office  of 
Equal  Rights,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-^122,  (email) 
pauline.campbell@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Title  IX  of 
the  Education  Amendments  of  1972,  28 
U.S.C.  1681-1688,  prohibits  recipients 
of  federal  financial  assistance  from 
discriminating  on  the  basis  of  sex  in 
educational  programs  or  activities. 
Specifically,  the  statute  states  that  "[n]o 
person  in  the  United  States  shall,  on  the 
basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of  or  be  subjected  to  discrimination 
under  any  education  program  or  activity 
receiving  Federal  financial  assistance," 
with  specific  exceptions  for  various 
entities,  programs,  and  activities.  20 
U.S.C.  1681(a). 

Twenty-one  (21)  federal  agencies, 
including  FEMA,  published  the  final 
common  rule  for  the  enforcement  of 
Title  IX  in  the  Federal  Register  on 
August  30,  2000,  65  FR  52857  to  52895. 
FEMA's  portion  of  the  final  common 
rule  will  be  codified  at  44  CFR  Part  19. 
Both  Title  IX  of  the  Education 
Amendments  and  the  Title  IX  common 
rule  prohibit  discrimination  on  the  basis 
of  sex  in  the  operation  of,  and  the 
provision  or  denial  of  benefits  by, 
education  programs  or  activities 
conducted  not  only  by  educational 
institutions  but  also  by  other  entities, 
including,  law  enforcement  agencies, 
and  for-profit  and  nonprofit 
organizations. 


Subpart  F  of  the  Title  IX  common  rule 
requires  each  federal  agency  that  awards 
federal  financial  assistance  to  publish  in 
the  Federal  Register  a  notice  of  the 
federal  financial  assistance  covered  by 
the  Title  IX  regulations  within  sixty  (60) 
days  after  the  effective  date  of  the  final 
common  rule.  In  accordance  with 
Subpart  F,  FEMA  publishes  the 
following: 

List  of  Federal  Financial  Assistance 
Administered  by  the  Federal 
Emergency  Management  Agency  to 
Which  Title  K  Applies 

Note:  All  recipients  of  federal  financial 
assistance  from  FEMA  are  subject  to  Title  IX, 
but  Title  IX  limits  its  anti-discrimination 
prohibitions  to  the  educational  components 
of  the  recipient's  program  or  activity,  if  any. 

If  Title  IX  is  otherwise  applicable,  failure 
to  list  a  type  of  federal  assistance  t)elow  does 
not  mean  that  Title  IX  does  not  cover  a 
program  or  activity. 

The  following  types  of  federal  financial 
assistance  were  derived  from  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA). 

1.  U.S.  Fire  Administration  Assistance 
Provided  By 

National  Fire  Academy  Educational 
Program  including  training  to  increase 
the  professional  level  of  the  fire  service 
and  others  responsible  for  fire 
prevention  and  control.  (Federal  Fire 
Prevention  and  Control  Act  of  1974,  as 
amended,  15  U.S.C.  2201  etseq). 

National  Fire  Academy  Training 
Assistance  in  the  form  of  travel  stipends 
to  students  attending  Academy  courses. 
(Federal  Ffre  Prevention  and  Control 
Act  of  1974,  as  amended.  15  U.S.C.  2201 
et  seq). 

First  Responder  Counter-Terrorism 
Training  Assistance  including  training 
and  grants  to  enhance  the  capabilities  of 
first  responders  in  managing  the 
consequences  of  terrorist  acts.  (Omnibus 
Consolidated  Appropriations  Act  of 
1997,  Pub.  L.  104-208). 

2.  Office  of  Financial  Management 
Assistance  Provided  By 

Emergency  Management  Performance 
Grants  including  training  to  encoiuage 
the  development  of  comprehensive 
emergency  management,  including  for 
terrorism  consequence  management,  at 
the  State  and  local  level  and  to  improve 
emergency  planning,  preparedness, 
mitigation,  response,  and  recovery 
capabilities.  (Department  of  Veterans 
Affairs,  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  of  2000, 
Pub.L.  106-74;  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  as  amended,  Tide  11, 
section  201(d)  42  U.S.C.  5131(d);  TiUe 
VI,  sections  611  and  613,  42  U.S.C.  5196 


and  5196b;  and  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997,  Pub.L.  104-208). 

3.  Preparedness,  Training  and  Exercises 
Directorate  Assistance  Provided  By 

Emergency  Management  Institute 
(EMI):  Resident  Educational  Program 
including  training  to  improve 
emergency  management  practices 
among  State  and  local  government 
managers,  and  Federal  officials,  in 
response  to  emergencies  and  disasters. 
(Robert  T.  Stafford  Disaster  Rehef  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121  et  seq.;  National  Security  Act  of 
1947.  50  U.S.C.  401  et  seq.;  Defense 
Production  Act  of  1950,  50  U.S.C.  App. 
2061  et  seq.;  Earthquake  Hazards 
Reduction  Act  of  1977,  42  U.S.C.  7701 
et  seq.). 

EMI:  Training  Assistance/Student 
Stipend  Reimbursement  Program  (SEP) 
to  defray  travel  and  per  diem  expenses 
of  State  and  local  emergency 
management  personnel  who  attend 
training  courses  conducted  by  EMI. 
(Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121  et  seq.;  National  Security  Act  of 
1947,  50  U.S.C.  401  et  seq.;  Defense 
Production  Act  of  1950.  50  U.S.C.  App. 
2061  et  seq.;  Earthquake  Hazards 
Reduction  Act  of  1977,  42  U.S.C.  7701 
et  seq.]. 

Hazardous  Materials  Training 
Program  for  Implementation  of  the 
Supeifund  Amendment  and 
Reauthorization  Act  (SARA)  of  1986/ 
SARA  Title  III  Training  Program,  which 
makes  funding  available  to  provide 
training  in  support  of  tribal 
governments  emergency  planning, 
preparedness,  mitigation,  response,  and 
recovery  capabilities,  with  special 
emphasis  on  emergencies  associated 
with  hazardous  chemicals. 
(Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  ftirther 
amended  by  the  Superfimd 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986,  42  U.S.C.  9615  et  seq. 

EMI:  Independent  Study  Program 
training  to  enhance  public  and  selected 
audience  knowledge  of  emergency 
management  practices  among  State  and 
local  government  managers  in  response 
to  emergencies  and  disasters.  The 
program  currently  consists  of  21 
courses.  (Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
42  U.S.C.  5121  et  seq.;  National  Security 
Act  of  1947,  50  U.S.C.  401  et  seq.; 
Defense  Production  Act  of  1950,  50 
U.S.C.  App.  2061  et  seq.;  Earthquake 
Hazards  Reduction  Act  of  1977,  42 
U.S.C.  7701  et  seq.). 
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Fvuther  information  on  FEMA  federal 
financial  assistance  can  be  found  by 
consulting  the  Catalog  of  Domestic 
Financial  Assistance  (CFDA)  at  http:// 
www.cfda.gov.  If  using  the  Internet  site, 
please  select  "Search  the  Catalog," 
select;  "Browse  the  Catalog — By 
Agency,"  and  then  click  on  "The 
Federal  Emergency  Management 
Agency."  Catalog  information  is  also 
available  by  calHng,  toll  free,  1-800- 
699-8331  or  by  writing  to:  Federal 
Domestic  Assistance  Catalog  Staff 
(MVS),  General  Services  ^ 

Administration,  Reporters  Building, 
room  101.  300-7th  Street,  SW., 
Washington.  DC  20407. 

Dated:  December  6,  2000. 
Pauline  C.  Campbell, 

Director,  Office  of  Equal  Rights. 

[FR  Doc.  00-31902  Filed  12-13-00;  8:45  am] 

BILLING  CODE  671 8-01 -P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011737 . 

Title:  The  MCA  Agreement. 

Parties:  Crowley  Liner  Services.  Inc., 
Inchcape  Shipping  Services,  Inc.,  Linea 
Maritima  Mexicana  S.A.  De  C.V.,  Lykes 
Lines  Limited,  LLC,  Tecmarine  Lines, 
Inc.,  and  Transportacion  Maritima 
Grancolombiana,  S.A. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  discuss  and 
share  credit  and  collection  information. 
The  agreement  does  not  permit  the 
parties  to  act  concertedly,  or  establish 
common  credit  rules,  credit  policy  or 
terms,  rates  or  agreements  on  conditions 
imder  which  credit  is  granted  or  not 
granted. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  8.  2000. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  00-31763  Filed  12-13-00;  8:45  ami 

31  LUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicant 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

YEZ  Shipping  Co..  Ltd.,  199-34  34th 
Avenue.  Bayside,  NY  11358,  Officers: 
Angela  M.  Lazzara,  President. 
(Qualifying  Individual),  Kathie  Chu. 
Operations  Manager 

Celestial  International  Freight,  Inc., 
2300  E.  Higgins  Road,  Suite  #224,  Elk 
Grove  Village,  IL  60007,  Officers: 
Marilou  Pedres,  Managing  Director/ 
CEO,  (Qualifying  Individual).  Herme 
G.  Pedres.  President 

Next  Day  Cargo.  Inc.,  8805  N.W.  35th 
Lane,  Miami.  FL  33172.  Officer:  Andy 
Abreu.  President,  (Qualifying 
Individual) 

Tignes  Inc..  7088  N.W.  50th  Street. 
Miami.  FL  33166,  Officer:  Sergio 
Lemme,  President,  (Qualifying 
Individual) 

Sky  Way  Shipping  Inc..  357  E.  Mooney 
Drive,  Monterey  Park,  CA  91755. 
Officer:  Zai  He  (David).  Li,  President 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

IS  America,  LLC,  30  Vessey  Street,  10th 
Floor.  New  York.  NY  10007,  Officers: 
Edward  S.  Simioni.  Operating 
Manager.  (Qualifying  Individual). 
Pietro  Vavasson.  Secretary 

Transtar  Express.  Inc..  405  Victory 
Avenue,  Suite  D.  South  San 
Francisco,  CA  94080,  Officers: 
Catherine  K.  Tse,  CEO.  Alix  K.  Co. 
Secretary,  (Qualifying  Individuals) 

Daily  Freight  Cargo,  Corp.,  8426  N.W. 
70th  Street.  Miami.  FL  33166. 
Officers:  Pedro  David  Esteller  Rangel, 
President,  (Qualifying  Individual), 
Teresa  De  Vincenzo,  Vice  President 


Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Freight  Logistics  Services,  LLC,  300 
Elliott  Avenue  West.  Suite  315. 
Seattle,  WA  98119.  Officer:  Kathy  L. 
Reeves.  General  Manager.  (Qualifying 
Individual) 

Dated:  December  8,  2000. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  00-31764  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEpERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  l-loiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  othervdse 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6, 
2000. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1 .  Citizens  Union  Bancorp  of 
Shelbyville,  Inc.,  Shelbyville,  Kentucky; 
to  acquire  100  percent  of  the  voting 


shares  of  Dupont  State  Bank,  Dupont, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8,  2000. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-31789  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  SMO-OI-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  28,  2000. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1.  BB&T  Bancshares,  Bloomingdale, 
Illinois;  to  engage  in  the  nonbanking 
activity  of  extending  credit  and 
servicing  loans  pm-suant  to  section 
225.28(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  8.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-31788  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 

[File  No.  002  3025] 

WFS  Enterprises,  Inc.  d/b/a  The  Cash 
Nursery,  et  al.;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Conunent 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  29,  2000. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Leonard.  FTC/H-238.  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-3597. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  case  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  follovnng 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  form  the  FTC 
Home  Page  (for  October  31,  2000),  on 
the  World  Wide  Web.  at  "http:// 
wrvvw.ftc.gov/opa/2000/lO/topten.htm." 
A  paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue.  NW., 
Washington.  DC  20580.  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 


will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(h)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  W.F.S.  Enterprises,  Inc.,  a 
corporation,  doing  business  as  The  Cash 
Niu^ery.  and  Rabb  Sabin  and  Arthur 
Smith,  individually  and  as  officers  of 
the  corporation  (together, 
"respondents"). 

The  proposed  consent  order  has  been 
placed  on  the  pubhc  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  part  of 
the  pubUc  record.  After  thirty  (30)  days, 
the  commission  will  again  review  the 
agreement  and  and  the  comments 
received,  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

Respondents  sell  a  training  program 
on  the  Internet  for  the  daily  buying  and 
selhng  of  stock  and  commodity  options 
(also  known  as  "day  trading").  They 
advertise  on  their  Internet  Web  site. 
www.thecashnursery.coin.  This  matter 
concerns  allegedly  deceptive 
representations  of  the  earnings  and 
profit  potential,  as  well  as  the  extent  or 
risk  involved  in  using  respondents' 
trading  methods. 

The  Commission's  proposed 
complaint  alleges  that  respondents 
made  imsubstantiated  claims  that  users 
of  respondents'  options  trading  program 
could  reasonably  expect  to  earn  large 
profits,  as  much  as  seven  figures 
annually  (i.e.,  more  than  $1,000,000); 
that  users  coidd  reasonably  expect 
consistent  investment  returns  of  100% 
to  500%  on  their  trades;  and  that 
testimonials  appearing  in  the 
advertisements  for  respondents'  options 
trading  program  reflected  the  typical  or 
ordinary  experience  of  members  of  the 
public  who  use  the  program.  In 
addition,  the  complaint  alleges  that 
respondents  misrepresented  that  users 
of  their  options  trading  program  could 
reasonably  expect  to  trade  vdth  little 
financial  risk. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
respondents  to  have  a  reasonable  basis 
substantiating  any  representation  that 
users  of  respondents'  currency  trading 
program  can  reasonably  expect  to  earn 
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large  profits:  (1)  That  users  of 
Respondents'  commodity  and  stock 
option  trading  program  can  reasonably 
expect  to  earn  large  profits,  or  as  much 
as  six  figiues  annually;  (2)  that  users  of 
Respondents'  commodity  and  stock 
option  trading  program  can  reasonably 
expect  consistent  investment  returns  of 
100%  to  500%  on  their  trades:  and  (3) 
that  users  of  Respondents'  conunodity 
and  stock  option  trading  program  can 
reasonably  expect  90%  or  more  of  their 
trades  to  yield  returns  of  100%  or  better. 
Part  I  also  requires  respondents  to 
possess  a  reasonable  basis  substantiating 
claims  about  the  amount  of  earnings, 
income,  or  profit  that  a  prospective  user 
of  any  trading  program  could  reasonably 
expect  to  attain,  or  about  any  financial 
benefit  or  other  benefit  from  any  trading 
program  offered  by  respondents. 

Part  II  of  the  proposed  order  prohibits 
respondents  from  misrepresenting  that 
users  of  any  trading  program  can 
reasonably  expect  to  trade  with  Uttle  or 
no  financial  risk  and  from 
misrepresenting  the  extent  of  risk  to 
which  users  of  any  such  program  are 
exposed. 

Part  III  of  the  proposed  order  requires 
respondents  to  disclose,  clearly  and 
conspicuously,  "Stock,  commodity 
futures,  and  stock  or  commodity  options 
trading  involve  HIGH  RISKS  and  YOU 
can  LOSE  a  lot  of  money,"  in  close 
proximity  to  any  representation  that 
make  about  the  financial  benefits  of  any 
trading  program.  This  disclosure  is  in 
addition  to.  and  not  instead  of,  any 
other  disclosure  that  respondents  may 
be  required  to  make. 

Part  rv  of  the  proposed  order 
prohibits  respondents  fi-om  representing 
without  a  reasonable  basis  that  the 
experience  represented  by  any  user, 
testimonial  or  endorsement  of  any 
trading  program  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  program;  or 
respondents  must  disclosure  either  what 
the  generally  expected  results  would  be 
for  users  of  the  trading  program,  or  the 
limited  applicability  of  the  endorser's 
experience  to  what  users  may  generally 
expect  to  achieve,  that  is,  that  users 
should  not  expect  to  experience  similar 
results. 

Parts  V  and  VI  of  the  proposed  order 
require  respondents  to  keep  copies  of 
relevant  advertisements  and  materials 
substantiating  claims  made  in  the 
advertisements  and  to  provide  copies  of 
the  order  to  certain  personnel.  Part  VII 
requires  W.F.S.  Enterprises,  Inc.  to 
notify  the  Commission  of  any  changes 
in  the  corporate  structxue  that  might 
affect  compliance  with  the  order.  Parts 
Vin  and  IX  require  that  individual 
respondents  Rabb  Sabin  and  Arthur 


Smith,  respectively,  to  notify  the 
commission  of  changes  in  their 
employment  status  for  a  period  of  ten 
years.  Part  X  requires  W.F.S. 
Enterprises,  Inc.  to  file  compliance 
reports  with  the  Commission.  Part  XI 
provides  that  the  order  will  terminate 
after  twenty  (20)  years  under  certain 
circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conunent  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  00-31777  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  67S(M)1-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  002  3024] 

'  R.S.  of  Houston  WorKshop,  et  al.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  29,  2000. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lamberton,  FTC/H-238,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-3274. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 


agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  October  31,  2000),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/opa/2000/10/topten.htm." 
A  paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  R.S.  of  Houston  Workshop,  a 
company,  and  Ronald  J.  Schoemmell 
and  Valdimar  Thorkelsson,  fifty  percent 
owners  and  principals  of  the  company, 
individually  and  as  officers  of  the 
company  (together,  "respondents"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Respondents  sell  a  training  program 
for  a  trading  method  on  the  Internet  for 
the  daily  buying  and  selling  of  stocks 
(also  known  as  "day  trading").  They 
advertise  on  their  Internet  Web  site, 
www.rsofhouston.com.  This  matter 
concerns  allegedly  deceptive 
representations  of  the  earnings  and 
profit  potential,  as  well  as  the  extent  of 
risk  involved  in  using  respondents' 
trading  programs  and  trading  methods. 

The  Commissions'  proposed 
complaint  alleges  that  respondents 
made  unsubstantiated  claims  that  users 
of  respondents'  trading  programs  and 
trading  methods  could  reasonably 
expect  to  earn  large  profits,  as  much  as 
six  figiu^s  annually  (i.e.,  more  than 
$182,000);  that  users  of  respondents' 


trading  programs  and  trading  methods 
could  reasonably  expect  consistent 
investment  retiuns  of  $2,500  to  $3,500 
per  week;  that  users  of  respondents' 
trading  programs  and  trading  methods 
could  reasonably  expect  to  succeed  at 
day  trading  for  a  lifetime  of  profitable 
and  enjoyable  trading;  and  that 
testimonials  appearing  in  the 
advertisements  for  respondents'  trading 
programs  and  trading  methods  reflected 
the  typical  or  ordinary  experience  of 
members  of  the  public  who  use  the 
program.  In  addition,  the  complaint 
alleges  that  respondents  misrepresented 
that  users  of  respondents'  trading 
programs  and  trading  methods  could 
trade  in  volatile  markets  with  LOW 
RISK. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
respondents  to  have  a  reasonable  basis 
substantiating  any  representation  that 
users  of  respondents'  day  trading 
program  can  reasonably  expect  to  earn 
large  profits:  (1)  That  users  of 
respondents'  trading  program  or  trading 
method  can  reasonably  expect  to  earn 
large  profits,  or  as  much  as  $2,000  to 
$5,000  per  day  on  some  days;  (2)  that 
users  of  respondents'  trading  program  or 
trading  method  can  reasonably  expect  to 
earn  profits  of  $500  to  $750  or  more  per 
day;  (3)  that  users  of  respondents' 
trading  program  or  trading  method  can 
reasonably  expect  to  approach  trading 
as  a  business  and  earn  a  consistent 
living  from  the  markets;  and  (4)  that 
users  of  respondents'  trading  program  or 
trading  method  can  reasonably  expect  to 
trade  in  volatile  markets  with  low  risk. 
Part  I  also  requires  respondents  to 
possess  a  reasonable  basis  substantiating 
claims  about  the  amount  of  earnings, 
income,  or  profit  that  a  prospective  user 
of  any  trading  program  or  trading 
method  could  reasonably  expect  to 
attain,  or  about  any  financial  benefit  or 
other  benefit  from  the  purchase  or  use 
of  any  such  trading  program  or  trading 
method. 

Part  II  of  the  proposed  order  prohibits 
respondents  from  misrepresenting  that 
users  of  any  trading  program  can 
reasonably  expect  to  trade  with  little  or 
no  financial  risk  and  from 
misrepresenting  the  extent  of  risk  to 
which  users  of  any  such  program  are 
exposed. 

Part  in  of  the  proposed  order  requires 
respondents  to  disclose,  clearly  and 
conspicuously,  "DAYTRADING 
involves  HIGH  RISKS  and  YOU  can 
LOSE  a  lot  of  money."  in  close 
proximity  to  any  representation  they 
make  about  the  financial  benefits  of  any 


trading  program.  This  disclosure  is  in 
addition  to,  and  not  instead  of,  any 
other  disclosure  that  respondents  may 
be  required  to  make. 

Part  rv  of  the  proposed  order 
prohibits  respondents  from  representing 
without  a  reasonable  basis  that  the 
experience  represented  by  any  user, 
testimonial  or  endorsement  of  any 
trading  program  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  program;  or 
respondents  must  disclose  either  what 
the  generally  expected  results  would  be 
for  users  of  the  trading  program,  or  the 
limited  applicability  of  the  endorser's 
experience  to  what  users  may  generally 
expect  to  achieve,  that  is,  that  users 
should  not  expect  to  experience  similar 
results. 

Parts  V  and  VI  of  the  proposed  order 
require  respondents  to  keep  copies  of 
relevant  advertisements  and  materials 
substantiating  claims  made  in  the 
advertisements  and  to  provide  copies  of 
the  order  to  certain  personnel.  Part  VII 
reqmres  R.S.  of  Houston  Workshop  to 
notify  the  Conunission  of  any  changes 
in  the  corporate  structure  that  might 
affect  compliance  with  the  order.  Parts 
VIII  and  K  requfre  that  individual 
respondents  Ronald  J.  Schoemmell  and 
Valdimar  Thorkelsson,  respectively,  to 
notify  the  Commission  of  changes  in 
their  employment  status  for  a  period  of 
seven  years.  Part  X  requires  respondents 
to  file  compliance  reports  with  the 
Commission.  Part  XI  provides  that  the 
order  will  terminate  after  twenty  (20) 
years  under  certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

[FR  Doc.  00-31778  Filed  12-13-00;  8:45  am] 
BILUNG  COOE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request  Drug  Accountability  Form  and 
Drug  Transfer  Form  ; 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  public  comment  on  proposed  data 
collection  projects,  the  National 
Institutes  of  Health  (NM),  National 
Cancer  Institute  (NCI)  will  pubUsh 


periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Drug  Accountability  Form  and 
Drug  Transfer  Form. 

Type  of  Information  Collection 
Request:  Revision.  (OMB  No.  0925- 
0240,  expires  4/30/2002). 

Need  and  use  of  Information 
Collection:  The  regiUations  of  the  Food 
and  Drug  Administration  (FDA)  require 
investigators  to  establish  a  record  of  the 
receipt,  use,  and  disposition  of  all 
investigational  agents.  The  National 
Cancer  Institute  (NCI),  as  a  sponsor  of 
investigational  drug  trials,  has  the 
responsibility  for  assiu-ing  to  the  FDA 
that  systems  for  drug  accountability  are 
being  maintained  by  investigators  in  its 
clinical  trials  program.  In  order  to  fulfill 
these  requirements,  we  have  developed 
a  standardized  investigational  Drug 
Accountabihty  Report  Form  (NIH  2564) 
designed  to  account  for  drug  inventories 
and  usage  by  protocol.  The  Transfer 
Investigational  Drug  Form  (NIH-2564- 
1)  permits  intra-institutional  transfer  of 
agents  to  NCI  approved  protocols  for  use 
by  the  investigator  or  other  NCI 
registered  investigators  on  approved 
protocols.  The  data  obtained  from  the 
drug  accountability  record  is  used  to 
track  the  dispensing  of  investigational 
anticancer  drugs  from  receipt  from  NCI 
to  dispensing  or  administration  to 
patients.  NCI  uses  the  accountability 
data  to  ensure  that  investigational  drug 
supplies  are  not  diverted  for 
inappropriate  protocol  or  patient  use. 
The  drug  accountability  information  is 
used  to  validate  patient  protocol 
reporting  forms  during  site  audits 
conducted  at  each  of  the  Cooperative 
Groups.  The  intent  is  to  ensure  the 
investigational  agents  are  used 
according  to  protocol  guidelines  and  to 
ensure  the  patient's  safety  and 
protection. 

Frequency  of  response:  Daily. 

Affected  puolic:  State  or  local 
governments,  businesses  or  other  for 
profit.  Federal  agencies  or  employees, 
non-profit  institutions,  and  small 
business  or  organizations.  Types  of 
Respondents:  Investigators  and  thefr 
designees,  pharmacists,  nurses, 
pharmacy  technicians,  data  managers. 
The  annual  reporting  burden  is  divided 
into  two  major  areas.  These  are  the 
audits  of  Drug  Accoimtability  Forms  by 
Government  and  its  contractors  and  the 
use  of  the  forms  by  clinical  research 
sites.  The  burden  is  as  follows:  The 
annualized  respondents'  burden  for 
record  keeping  is  estimated  to  require 
3,648  hours  for  drug  accountability  and 
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120  hours  for  drug  transfer.  The 
reporting  burden  is  the  average  time  (4 
minutes  or  0.1  hours)  required  to 
complete  the  transfer  investigational 
drug  form  multiplied  by  the  number  of 
forms  completed  aimually.  The  record 


keeping  burden  represents  an  average 
time  required  for  multiple  entries  (4 
minutes  or  0.1  hour  per  entry)  on  the 
drug  accountability  form,  the  average 
number  of  forms  maintained  by  each 
record  keeper  and  the  number  of  record 


keepers.  These  estimates  are  based  on 
the  items  shipped  by  the  PMB  and  the 
number  of  transfer  approvals  in  the 
calendar  year  1999. 


Type  of  respondents 

Est.  number 

of 
respondents 

Est.  number 

of 
responses- 
respondents 

Ave.  burden 

hrs  per 

response 

Ave.  burden 
hours 

Est.  total 
annual 
burden 
hours 

requested 

Drug  Transfer  Form  

Drug  Accountability  Form  

1,200 
4,560 

1 
8 

0.1 
0.1 

120 
3,648 

120 
3648 

Total 

5,760 

3,768 

There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proposed  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Carl  Huntley,  Head 
Drug  Management  and  Authorization 
Section,  Pharmaceutical  Management 
Branch,  Cancer  Therapy  Evaluation 
Program,  Division  of  Cancer  Therapy 
and  Diagnosis,  National  Cancer 
Institute,  Executive  Plaza^North,  Room 
7112,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892.  Or  call  non-toll-free 
number  301-496-5725  or  e-mail  your 
request,  include  your  address  to 
HuntleyC&'Ctep.nci.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  12,  2001. 


Dated:  December  5,  2000. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 

[FR  Doc.  00-31829  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Tobacco  Use  Supplement  to 
the  2001-2002  Current  Population 
Survey 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  public  comment  on  proposed  data 
collection  projects,  the  National  Cancer 
Institute  (NCI),  the  National  Institutes  of 
Health  (NIH)  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval. 

Proposed  Collection 

Title:  Tobacco  Use  Supplement  to  the 
2001-2002  Cvurent  Population  Siu^ey. 

Type  of  information  request: 
REVISION,  0MB  No.  0925-0368, 
Expiration  01/31/2003. 

Need  and  Use  of  Information 
Collection:  The  2001-2002  Tobacco  Use 
Supplement  to  the  Current  Population 
Survey  conducted  by  the  Bureau  of  the 
Census  will  collect  data  from  the 
civilian  non-institutionalized 
population  on  tobacco  use  and  smoking 
prevalence,  workplace  smoking  policies, 
medical  and  dental  advice  to  stop 
smoking,  and  changes  in  smoking  norms 
and  attitudes.  This  svuvey  will  provide 
invaluable  information  to  government 
agencies,  other  scientists  and  the 
genenJ  public  necessary  for  tobacco 
control  surveillance  and  research,  as 
well  as  measure  progress  toward 
tobacco  control  as  part  of  the  National 


Cancer  Institute's  Extraordinary 
Opportunities  in  Tobacco  Research. 
This  survey  is  part  of  a  continuing  series 
of  surveys  that  were  sponsored  by  NCI 
and  fielded  periodically  over  the  1990's 
by  the  Census  Bureau  as  part  of  the 
American  Stop  Smoking  Intervention 
Study  for  Cancer  Prevention  (ASSIST) 
project  and  made  available  for  general 
public  use.  The  Tobacco  Use 
Supplements  will  be  continuing  over 
the  next  decade  alternating  between  a 
standard  or  core  tobacco  use  survey 
(such  as  the  2001-2002  survey)  and  a 
special  topic  survey  focusing  on 
emerging  adult  tobacco  control  issues. 
The  survey  vdll  allow  state  specific 
estimates  to  be  made.  Data  will  be 
collected  in  Jime  2001,  November  2001 
and  February  2002  from  approximately 
293,000  respondents.  The  National 
Cancer  Institute  is  co-sponsoring  this 
survey  with  the  Centers  for  Disease 
Control  and  Prevention. 

Frequency  of  Response:  One-time 
study. 

Affected  Public:  Individuals  or 
households. 

Type  of  respondents:  Persons  15  years 
of  age  or  older. 

The  total  aimual  reporting  burden  is 
as  follows: 

Estimated  Number  of  Respondents: 
97,666; 

Estimated  Number  of  Responses  per 
Respondent:  1; 

Average  Burden  Hours  per  Response: 
0.1169;  and 

Estimated  Total  Annual  Burden 
Hours  Requested:  11,417. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenemce  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 


the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Anne  Hartman, 
Health  Statistician,  National  Cancer 
Institute,  Executive  Plaza  North,  Suite 
4005,  Bethesda,  Maryland  28092-7344, 
or  call  non-toll  free  (301)  496-4970,  or 
FAX  your  request,  to  (301)  435-3710,  or 
E-mail  your  request,  including  your 
address,  to  ah42t@nih.gov  or 
Aime_Hartman@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  effect  if 
received  on  or  before  February  12,  2001. 

Dated:  December  5,  2000. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 

fPR  Doc.  00-31830  Filed  12-13-00;  8:45  am) 

BILLING  CODE  4140-01-M 


I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute.  Submission  for  0MB  Review; 
Comment  Request:  The 
Atherosclerosis  Risk  in  Communities 
Study  (ARIC) 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI),  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  for  review  and  approval  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  22,  2000,  pages 
50999-51000,  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  The  Atherosclerosis  Risk  in 
Communities  Study  (ARIC). 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection  (OMB  No.  0925- 
0281). 

ESTIMATE  OF  ANNUAL  HOUR  BURDEN 


Need  and  Use  of  Information 
Collection:  This  project  involves  aimual 
follow-up  by  telephone  of  participants 
in  the  ARIC  study,  review  of  their 
medical  records,  and  interviews  with 
doctors  and  family  to  identify  disease 
occurrence.  Interviewers  will  contact 
doctors  and  hospitals  to  ascertain 
participants'  cardiovascular  events. 
Information  gathered  will  be  used  to 
further  describe  the  risk  factors, 
occurrence  rates,  and  consequences  of 
cardiovascular  disease  in  middle  aged 
and  older  men  and  women. 

Frequency  of  Response:  The 
participants  will  be  contacted  annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for 
profit:  Small  Businesses  or 
Organizations. 

Type  of  Respondents:  Middle  aged 
and  elderly  adults;  doctors  and  staff  of 
hospitals  and  nm-sing  homes.  The 
annual  reporting  burden  is  as  follows: 

Estimated  Number  of  Respondents: 
15,113; 

Estimated  Number  of  Responses  per 
Respondent:  1.0; 

Average  Burden  Hours  Per  Response: 
0.2479;  and 

Estimated  Total  Annual  Burden 
Hours  Requested;  3,746. 

The  aimualized  cost  to  respondents  is 
estimated  at  $41,453,  assuming 
respondents'  time  at  the  rate  of  $10  per 
hour  for  family  and  patient  respondents, 
and  $75  per  hour  for  physicians.  There 
are  no  Capital  Costs  to  report.  There  are 
no  Operating  or  Maintenance  Costs  to 
report. 


Type  of  response 


Participant  follow-up  

Physician,  hospital,  nursing  home  staffs 
Participant's  next-of-kin'  


Total 


Number  of    >    Frequency    ' 
respondents  \  of  response  ! 


14,448 
245 
380 


15,113 


1.0 
1.0 
1.0 


1.0 


Average 
time  per 
response 


0.2500 
0.2500 
0.1667 


0.2479 


Annual  hour 
burden 


3,622 
61 
69 


3,746 


'  Annual  burden  is  placed  on  doctors,  hospitals,  nursing  homes,  and  respondent  relatives/informants  through  requests  for  information  which  will 
help  in  the  compilation  of  the  number  of  new  fatal  and  nonfatal  events. 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 


Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
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information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr.  A. 
Richey  Sharrett,  Project  Officer,  NIH, 
NHLBI,  6701  Rockledge  Drive,  MSC 
7934,  Bethesda,  MD  20892-7934,  or  call 
non-toll-free  number  (301)  435-0448  or 
E-mail  your  request,  including  your 
address  to:  SharretR@nhlbi.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  16,  2001. 

Dated:  December  4,  2000. 
Peter  Savage, 

Acting  Director,  Division  of  Epidemiology  and 
Clinical  Applications,  National  Heart,  Lung, 
and  Blood  Institute. 

[FR  Doc.  00-31831  Filed  12-13-00;  8:45  am) 
nUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat}etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federcd  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-7  J4. 

Date:  January  5,  2001. 

Time:  3  pm.  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIDDK/DEA/Review  Branch,  2  Democracy 
Boulevard,  6707  Democracy  Boulevard,  MSC 
5452,  Room  659,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  659,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,-6600,  (301) 
594-7799. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 


Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  December  7,  2000. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-31822  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Chromosome 
Rearrangements  and  Mental  Retardation. 

Date:  December  18,  2000. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.  5th  Floor, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Norman  Chang,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Room  5E03, 
Bethesda,  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  December  5,  2000. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31823  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  414(M)1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  14,  2000. 

Time:  3  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  Bethesda, 
MD  20892-9606,  301-^43-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  6,  2000. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31826  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  414O-01-4W 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  wifti  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  December  11-13,  2000. 

Time:  7  pm  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Loews  Giorgio  Hotel,  4150  East 
Mississippi  Avenue,  Denver,  CO  80246. 

Contact  Person:  Carole  H.  Latker,  Scientific 
Review  Administrator,  Office  of  Scientific 
Review,  National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health, 
Natcher  Building,  Room  lAS-13,  Bethesda, 
MD  20892,  (301)  594-2848. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  December  6,  2000. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31828  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vdth  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Analysis 
of  the  Function  Impact  of  Coding  Regions 
SNP's. 

Date:  December  2 1 ,  2000. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Milton  Corn,  Associate 
Director,  Office  of  Extramural  Programs, 
National  Library  of  Medicine,  National 
Institutes  of  Health,  One  Rockledge  Centre, 
Suite  301,  6705  Rockledge  Drive,  MSC  6075, 
Bethesda,  MD  20892-6075,  301-496-4621. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  December  6,  2000. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31827  Filed  12-13-00;  8:45  am] 

BttJJNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  6,  2000. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Quality  Hotel,  Courthouse  Plaza, 
1200  North  Courthouse  Road,  Arlington,  VA 
22201. 

Contact  Person:  J.  Terrell  Hoffeld,  Dental 
Officer,  USPHS,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4116,  MSC  7816,  Bethesda,  MD 
20892,  (301)435-1781. 

This  notice  is  being  published  less  than  15 
.  days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  6,  2000. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda.  MD  20892, 
(301)435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  12,  2000. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  David  J.  Remondini. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2210 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
1038,  remondid@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  12,  2000. 
Time:  11  a.m.  to  12  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Angela  M.  Pattatucci- 
Aragon,  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5220,  MSC  7852,  Bethesda,  MD  20892, 
(301)435-1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ZPafe;  December  12.  2000. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4194,  MSC  7808, 
Bethesda,  MD  20892,  (301)  435-1146. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  Decembpr  14,  2000. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178. 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
1258;  micklinm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15,  2000. 

Time;  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  DC  20007. 

Contact  Person:  Jeanne  N.  Ketley, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4130. 
MSC  7814,  Bethesda,  MD  20892,  301-435- 
1789. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  PaneL 

Date:  December  18,  2000. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Samuel  Rawlings, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5160, 
MSC  7844.  Bethesda,  MD  20892,  301-435- 
1243. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  18,  2000. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Richard  Marcus,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5168.  MSC  7844. 
Bethesda.  MD  20892.  301^35-1245, 
richard.marcus@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  19.  2000. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4150,  MSC  7804, 
Bethesda,  MD  20892,  301-435-1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  20.  2000. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Joseph  Kimm,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5178,  MSC  7844, 
Bethesda,  MD  20892,  301-435-1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fiinding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  CUnical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  December  5,  2000. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  00-31824  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  wrlll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  11,  2000. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Harold  M.  Davidson, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814,  Bethesda.  MD  20892.  301/435- 
1776,  davidsoh@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  11,  2000. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Nancy  Shinowara, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  gf 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7814,  Bethesda,  MD  20892-7814,  301/ 
435-1173,  shinowan@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  14,  2000. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Nancy  Shinowara, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7814,  Bethesda.  MD  20892-7814,  301/ 
435-1173,  shinowan@drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  22,  2000. 

Time:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Anita  Miller  Sostek, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  301/435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892-93.893,  National 
histitutes  of  Health,  HHS) 

Dated:  December  6,  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-31825  Filed  12-13-00;  8:45  am] 

BILLING  CODE  414(MI1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4639-N-01] 

Notice  of  HUD-Hetd  Muttlfamily  and 
Healthcare  Loan  Sale;  2000-1  Sale 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  sale  of  mortgage  loans. 

SUMMARY:  This  notice  announces  the 
Department's  intention  to  sell  certain 
unsubsidized  multifamily  and 
healthcare  mortgage  loans,  without 
Federal  Housing  Administration  (FHA) 
insurance,  in  a  competitive,  sealed-bid 
sale.  This  notice  also  describes  generally 
the  bidding  process  to  be  used  in  the 
f.iultifamily  Healthcare  Loan  Sale  2000- 
1  (Sale). 

DATES:  Bid  Packages  are  currently 
available.  It  is  anticipated  that  HUD  will 
be  accepting  bids  for  the  loans  in  the 
Sale  on  December  19,  2000. 

ADDRESSES:  To  become  a  Qualified 
Bidder  and  receive  a  Bid  Package, 
prospective  bidders  must  submit  a 
completed  Confidentiality  Agreement 
and  Qualification  Statement.  Both 


documents  are  available  on  the  FHA 
Multifamily  and  Healthcare  Loan  Sale 
Page  at:  vkrww.hud.gov/fha/comp/asset/ 
mfam/mhls.html.  The  executed 
Confidentiality  Agreement  and 
Qualification  Statement  must  be  mailed 
and  faxed  to:  Seciu'ed  Capital  Corp, 
11150  Santa  Monica  Blvd.,  Suite  1400, 
Los  Angeles,  CA  90025,  ATTN:  R.  Mark 
Williams,  FHA  MHLS  2000-1, 
Facsimile:  310-477-3436.  Prospective 
bidders  may  make  special  arrangements 
to  receive  the  Bid  Package  and  other  bid 
materials  through  expedited  delivery  by 
calling  Secured  Capital  Corp  at  310- 
477-9600. 

The  Due  Diligence  Facility  is 
scheduled  to  be  open  from  November  6, 
2000,  through  December  17,  2000. 
Qualified  Bidders  will  be  able  to  review 
the  imaged  copies  of  the  loan  files  and 
other  information,  to  the  extent 
available  (Due  Diligence  Investor 
Package  and  Asset  Review  Files)  via 
computer  workstations  at  the  Due 
Diligence  Facility.  Qualified  Bidders  are 
required  to  schedule  an  appointment 
and  post  a  refundable  $500  deposit 
before  they  may  visit  the  facility. 
Appointments  may  be  scheduled  by 
contacting  Daniel  H.  Lisser  at  (212)^19- 
8600  of  Secured  Capital  Corp.  Imaged 
copies  of  the  Due  Diligence  Investor 
Package  and  Asset  Review  Files  on  CDs 
will  also  be  available  for  pim:hase  by 
Qualified  Bidders  in  the  manner 
described  in  the  Bid  Package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Housing-FHA  Comptroller, 
Asset  Sales  Ofiice,  Room  6266, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone  (202) 
708-2625. 

SUPPLEMENTARY  INFORMATION:  The 
Department  announces  its  intention  to 
sell  in  the  Sale  certain  imsubsidized 
mortgage  loans  (Mortgage  Loans) 
secured  by  multifamily  and  healthcare 
properties  located  throughout  the 
United  States.  A  final  listing  of  the" 
specific  Mortgage  Loans  included  in  the 
Sale  will  be  contained  in  a  supplement 
to  the  Bid  Package.  The  Mortgage  Loans 
will  be  sold  without  FHA  insurance. 
The  Department  will  offer  Qualified 
Bidders  an  opportimity  to  bid 
competitively  on  the  Mortgage  Loans. 

The  Mortgage  Loans  have  been  pooled 
for  bidding  purposes  into  27  Mortgage 
Loan  Pools.  Each  Mortgage  Loan  Pool 
contains  Mortgage  Loans  that  generally 
have  similar  performance,  property 
type,  geographic  location,  lien  position 
and  other  characteristics.  Qualified 
Bidders  will  be  permitted  to  submit  bids 
for  any  one  or  more  of  the  individual 
Mortgage  Loans  and  any  one  or  more 


pools  of  Mortgage  Loans.  Bidders  will 
be  pem^itted  to  submit  all-or-none  pool 
bids  and  will  also  be  permitted  to 
establish  floors  (minimums)  and  a 
ceiling  (a  maximum)  with  respect  to 
pool  bids.  The  Department  will  evaluate 
the  bids  submitted  and  use  its  sole 
discretion  to  determine  successful  bids. 

The  Bidding  Process 

The  Department  will  describe  in 
detail  the  procedure  for  participating  in 
the  Sale  in  a  Bid  Package,  whidi  will 
include  a  standardized  nonnegotiable 
loan  sale  agreement  (Loan  Sale 
Agreement),  as  well  as  certain 
information  concerning  each  of  the 
Mortgage  Loans,  such  as  the  impaid 
principal  balance  and  interest  rate.  Bid 
Packages  are  currently  available. 
Quahfied  Bidders  may  receive  a  Bid 
Package  by  contacting  Secured  Capital 
as  specified  in  the  ADDRESSES  section, 
abov.e,  of  this  notice.  Qualified  Bidders 
will  be  required  to  submit  a  deposit  at 
the  time  of  bidding  as  detailed  in  the 
Bid  Package.  HUD  anticipates  that 
closings  will  be  held  during  the  first  two 
weeks  of  January  2001.  If  a  successful 
bidder  fails  to  close  in  accordance  with 
the  terms  of  the  Loan  Sale  Agreement, 
the  Department  shall  be  entitled  to 
retain  as  liquidated  damages  the  deposit 
received  from  such  bidder. 

TO  ENSURE  A  COMPETITIVE 
BIDDING  PROCESS,  THE  TERMS  OF 
SALE  ARE  NOT  SUBJECT  TO 
NEGOTL\TION. 

Due  Diligence  Facility 

During  the  approximately  four-week 
period  prior  to  the  Bid  Date,  a  Due 
Diligence  Facility  will  be  open  to 
Qualified  Bidders.  At  the  Due  Diligence 
Facility,  the  Department  will  provide 
access  to  computer  workstations  at 
which  Qualified  Bidders  may  view 
available  information  about  the 
Mortgage  Loans,  including 
environmental  and  title  reports  and 
market  data.  The  Department  reserves 
the  right  to  charge  a  reasonable  fee  to 
recover  its  costs  in  duplicating  and 
forwarding  any  information  requested 
by  a  Qualified  Bidder.  Qualified  Bidders 
are  required  to  post  a  refundable  deposit 
of  $500  towards  such  costs  prior  to 
visiting  the  Due  Diligence  Facility. 
Appointments  to  visit  the  Due  DiUgence 
Facility  may  be  scheduled  by  contacting 
Daniel  H.  Lisser  at  (212)  319-8600  of 
Secured  Capital  Corp. 

Mortgage  Sale  Policy 

The  Department  reserves  the  right  to 
remove  Mortgage  Loans  from  the  Sale  at 
any  time  prior  to  the  Award  Date.  The 
Department  also  reserves  the  right,  in  its 
sole  discretion,  and  for  any  reason 
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whatsoever,  to  terminate  the  Sale,  in 
whole  or  in  part,  prior  to  the  Award 
Date  and  to  reject  any  and  all  bids, 
without  prejudice  to  the  Department's 
right  to  include  any  Mortgage  Loans  in 
a  later  sale. 

The  regulations  applicable  to  the  sale 
of  the  HUD-held  multifamily  mortgages 
(Multifamily  Mortgage  Sale  Regulations) 
(24  CFR  290.30  et  seq.)  were 
promulgated  in  consideration  of  the 
settlement  that  the  Department  entered 
into  in  Walker  v.  Kemp,  No.  C  87  2628 
(RFP)  (N.D.  Cal.).  In  settling  the  matter, 
the  Department  agreed,  with  regard  to 
specific  mortgage  loans,  to  consider, 
prior  to  the  sale  of  such  mortgage  loans, 
certain  factors  pertaining  to  the 
protection  of  tenant  interests  in  projects 
securing  subsidized  and  unsubsidized 
HUD-held  mortgage  loans. 

This  is  a  sale  of  unsubsidized 
mortgage  loans.  Therefore,  the 
Department  has  determined  that, 
pursuant  to  the  Multifamily  Mortgage 
Sale  Regulations,  the  Mortgage  Loans 
may  be  sold  without  FHA  insurance. 
Consistent  with  HUD's  policy  as  set 
forth  in  24  CFR  290.35(b).  the 
Department  knows  of  no  Mortgage  Loan 
that  is  delinquent  and  secures  a  project 
(1)  for  which  foreclosure  appears 
unavoidable,  and  (2)  in  which  reside 
very  low-income  tenants  who  are  not 
receiving  housing  assistance  and  who 
would  be  likely  to  pay  rent  in  excess  of 
30  percent  of  their  adjusted  monthly 
income  if  HUD  sold  the  Mortgage  Loan 
(24  CFR  290.35(b)).  If  the  Department 
determines  that  any  Mortgage  Loans 
meet  these  criteria,  they  will  be 
removed  from  the  Sale. 

Mortgage  Loan  Sale  Procedure 

The  Department  selected  a 
competitive  sale  as  the  method  to  sell 
the  Mortgage  Loans  primarily  to  satisfy 
the  Multifamily  Mortgage  Sale 
Regulations.  These  regulations  require 
that,  except  under  certain  limited 
circumstances,  HUD-held  multifamily 
mortgage  loans  must  be  sold  on  a 
competitive  basis  (24  CFR  290.30).  This 
method  of  sale  optimizes  the 
Department's  retvim  on  the  sale  of  these 
Mortgage  Loans,  affords  the  greatest 
opportimity  for  all  Qualified  Bidders  to 
bid  on  the  Mortgage  Loans,  and 
provides  the  quickest  and  most  efficient 
vehicle  for  the  Department  to  dispose  of 
the  Mortgage  Loans. 

Replacement  of  Reserve  Funds 

Depending  upon  the  Mortgage  Loan, 
amounts  in  reserve  for  replacement 
accounts  will,  in  HUD's  discretion,  be 
refunded  to  the  Mortgagor,  applied 
against  the  Mortgagor's  outstanding 


arrearage,  or  credited  against  the 
amounts  due  by  the  Successful  Bidder. 

Timely  Bids  and  Deposits 

Each  Qualified  Bidder  assumes  all 
risks  of  loss  relating  to  its  failure  to 
deliver,  or  cause  to  be  delivered,  on  a 
timely  basis  and  in  the  manner  specified 
by  the  Department,  its  bid  form,  deposit 
and  Loan  Sale  Agreement  required  to  be 
submitted  by  the  bidder. 

Ties  for  High  Bidder 

In  the  event  there  is  a  tie  for  a  high 
bid,  the  Department,  through  its 
transaction  specialist,  will  contact  the 
Qualified  Bidders  who  submitted  the  tie 
bids  and  afford  each  of  them  an 
opportunity  to  submit  a  best  and  final 
bid.  The  successful  bidder  will  be  the 
one  with  the  highest  bid. 

Statiis  of  Mortgage  Loans 

The  Mortgage  Loans  contained  within 
the  Sale  are  comprised  of  performing, 
subperforming  and  nonperforming 
loans. 

Ineligible  Bidders 

The  following  individuals  and  entities 
(either  alone  or  in  combination  with 
other*)  are  ineligible  to  bid  on  any  one 
or  combination  of  the  Mortgage  Loans 
included  in  the  Sale: 

(1)  Any  employee  of  HUD,  a  member 
of  such  employee's  household  or  an 
entity  owmed  or  controlled  by  any  such 
employee  or  member  of  such  an 
employee's  household; 

(2)  Any  individual  or  entity  that  is 
debarred  from  doing  business  with  HUD 
pursuant  to  24  CFR  part  24; 

(3)  Any  contractor,  subcontractor  and/ 
or  consultant  or  adviser  (including  any 
agent,  imployee,  partner,  director, 
principal  or  affiliate  of  any  of  the 
foregoing)  who  performed  services  for, 
or  on  behalf  of,  HUD  in  connection  with 
the  Sale; 

(4)  Any  individual  that  was  a 
principal,  partner,  director,  agent  or 
employee  of  any  entity  or  individual 
described  in  paragraph  (3)  above  at  any 
time  during  which  the  entity  or 
individual  performed  services  for  or  on 
behalf  of  HUD  in  connection  with  the 
Sale;- 

(5)  Any  individual  or  entity  that  uses 
the  services,  directly  or  indirectly,  of 
any  person  or  entity  ineligible  under 
paragraphs  (1)  through  (4)  above,  to 
assist  in  preparing  its  bid  on  any 
Mortgage  Loan(s);  and 

(6)  Any  individual  or  entity  that 
employs  or  uses  the  services  of  an 
employee  of  HUD  (other  than  in  such 
employee's  official  capacity)  who  is 
involved  in  the  Sale. 

(7)  Mortgagors  who  have  not 
submitted  their  project's  audited 


financial  statements  for  fiscal  years  1998 
and  1999. 

Furthermore,  any  entity  or  individual 
that  served  as  a  loan  servicer  or 
performed  other  services  for  or  on 
behalf  of  HUD  at  any  time  diiring  the 
two-year  period  prior  to  October  23, 
2000  with  respect  to  any  Mortgage 
Loan(s)  is  ineligible  to  bid  on  such 
Mortgage  Loan(s)  or  provide  services  to 
Bidder  with  respect  to  such  Mortgage 
Loans  during  the  Warranty  Period 
established  for  the  Sale.  The  following 
also  are  ineligible  to  bid  on  such 
Mortgage  Loan(s):  (a)  Any  employee, 
affiliate  or  principal  of  such  entity  or 
individual  described  in  the  preceding 
sentence,  (b)  any  contractor, 
subcontractor  or  other  person  or  entity 
which,  during  that  two-year  period  prior 
to  October  23,  2000,  either  had  access  to 
information  concerning  or  provided  any 
services  writh  respect  to  any  such 
Mortgage  Loan(s)  or  provided  services  to 
such  person  or  entity  with  respect  to 
such  Mortgage  Loans,  or  (c)  any  entity 
or  individual  that  employs  or  uses  the 
services  of  any  other  entity  or 
individual  described  in  this  paragraph 
in  preparing  its  bid  on  such  Mortgage 
Loan(s). 

Freedom  of  Information  Requests 

The  Department  reserves  the  right,  in 
its  sole  and  absolute  discretion,  to 
disclose  information  regarding  the  Sale, 
including,  but  not  limited  to,  the 
identity  of  bidders  and  the  bid  price  or 
bid  percentage,  upon  the  consummation 
of  the  Sale.  Even  if  the  Department 
elects  not  to  publicly  disclose  any 
information  relating  to  the  Sale,  the 
Department  will  have  the  right  to 
disclose  any  information  the 
Department  is  obligated  to  disclose 
pursuant  to  the  Freedom  of  Information 
Act  and  all  regulations  promulgated 
thereimder. 

Scope  of  Notice 

This  notice  applies  to  the  Sale,  and 
does  not  establish  the  Department's 
policy  for  the  sale  of  any  other  mortgage 
loans. 

Dated:  December  8,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

IFR  Doc.  00-31807  Filed  12-13-00;  8:45  am) 

BILUNO  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Applicant:  University  of  Wisconsin, 
Madison,  Wl,  PRT-831689. 

The  applicant  request  re-issuance  of  a 
permit  to  import  blood  and  feather 
samples  taken  from  captive-held  and 
wild-caught  Andean  condors  ( Vultur 
gryphus)  in  South  America  for  the 
purpose  of  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  five  year  period. 

Applicant:  Steven  E.  Kobrine, 
Potomac,  MD,  PRT-036841. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
OMB  through  February  28,  2001.  0MB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docmnents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 


Dated:  December  11,  2000. 
Anna  Barry, 

Branch  of  Permits,  Division  of  Management 
Authority. 

[FR  Doc.  00-31905  Filed  12-13-00:  8:45  am] 

BILUNG  CODE  431»-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  USGS  Clearance  Officer 
at  the  phone  number  listed  below.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Desk  Officer  for 
the  Interior  Department,  Office  of 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  the  USGS  Clearance 
Officer,  U.S.  Geologicid  Survey,  807 
National  Center,  Reston,  VA  20192. 

As  required  by  OMB  regulations  at 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Siurvey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to:   ' 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USGS,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Comprehensive  Test  Ban  Treaty. 

Current  OMB  approval  number: 
1028-0059. 

Abstract:  This  information,  required 
by  the  Comprehensive  Test  Ban  Treaty 


(CTBT),  will  provide  the  CTBT 
Technical  Secretariat  with  geographic 
locations  of  sites  where  chemical 
explosions  greater  than  300  tons  TNT- 
equivalent  have  occurred.  Respondents 
to  the  information  collection  request  are 
U.S.  nonfuel  minerals  producers. 

Bureau  form  numbers:  9-4040-A. 

Frequency:  Annual. 

Description  of  respondents: 
Companies  that  have  conducted  in  the 
last  calendar  year,  or  that  potentially 
will  conduct  in  the  next  calendar  year, 
explosions  with  a  total  charge  size  of 
300  tons  of  TNT-equivalent,  or  greater. 

Annual  Responses:  3.000. 

Aimual  burden  hours:  750. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

K.W.  Mlynarski, 

Acting  Chief  Scientist.  Minerals  Information 
Team. 

[FR  Doc.  00-31772  Filed  12-13-00;  8:45  am] 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Biological  Resources  Division  Request 
for  Public  Comments  on  Information 
Collection  To  Be  Submitted  to  OMB  for 
Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  nimiber 
listed  below.  Comments  and  suggestions 
on  the  proposal  should  be  made  within 
60  days  directly  to  the  Bureau  clearance 
officer,  U.S.  Geological  Survey,  807 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia,  20192, 
telephone  (703)  648-7313. 

As  required  bv  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  as  to: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  the  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  North  American  Breeding  Bird 
Siu^ey. 

Current  OMB  Approval  Number: 
None. 

SUMMARY:  The  North  American  Breeding 
Bird  Survey  (BBS)  is  a  leirge-scale  avian 
monitoring  program  used  to  track  the 
status  and  trends  of  North  American 
bird  populations.  The  survey  consists  of 
over  4100  road-side  routes  of  which 
approximately  2500  U.S.  routes  are 
sampled  annually.  Along  each  route 
participants  record  every  bird  seen  or 
heard  during  50,  3-min  point  counts. 
This  information  will  be  used  by 
scientists  and  federal,  state  and  local 
agencies  to  identify  bird  populations 
demonstrating  significant  declines  in 
order  to  direct  conservation  and 
research  efforts  towards  those 
populations  before  their  numbers  have 
reached  critically  low  levels.  For  more 
information  see  the  web  site  {www.mp2- 
pwrc.  usgs.gov/bbs/] . 

Participants  are  provided  with 
detailed  sxuvey  instructions,  a  map  of 
the  route,  a  blank  siu^ey  form,  and  a 
postage-paid  reply  envelope.  Once  the 
data  are  submitted,  each  participant  is 
provided  with  a  report  siunmarizing  the 
results  from  their  route. 

Estimated  Annual  Number  of 
Respondents:  2500. 

Estimated  Annual  Burden  Hours: 
12,500  hours. 

Affected  Public:  Primarily  U.S. 
residents. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  copies  of  the  sim^ey,  contact  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia,  20192.  telephone  (703)  648- 
7313. 

Dated:  December  5,  2000. 
Dennis  B.  Fenn, 
Chief  Biologist. 

[FR  Doc.  00-31894  Filed  12-13-00;  8:45  am) 
BILLING  COOe  4310-V7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-080-1220-PA) 

AGENCY:  Bureau  of  I^and  Management, 

Upper  Columbia-Salmon  Clearwater 

District,  Coeur  d'Alene  Field  Office, 

Idciho. 

ACTION:  Notice  of  restriction  order 
number  ID-086-27  for  the  Wallace 
Forest  Conservation  Area. 


SUMMARY:  By  order,  the  following 
restrictions  apply  to  the  Wallace  Forest 
Conservation  Area,  described  as  all 
pubhc  land  located  in  T50N,  R2W,  Sec 
31,  T50N,  R3W,  Sec  35.  T49N,  R2W,  Sec 
6  and  those  portions  of  T49N,  R3W,  Sec 
1  north  of  Lake  Coeur  d'Alene: 

(1)  Camping  by  any  person  or  group 
of  persons  is  prohibited  except  at  the  log 
landing  at  the  terminus  of  the  Landing 
Road. 

(2)  Camping  as  allowed  by  restriction 
niunber  one  above  is  limited  to  a 
maximum  of  two  nights  or  48  hours 
within  any  28-day  period.  The  two  night 
limit  my  be  reached  through  separate 
visits  or  continuous  occupation.  After 
the  second  night  of  occupation,  campers 
must  move  outside  of  a  25-mile  radius 
of  the  previous  location. 

(3)  No  person  may  leave  personal 
property  or  supplies  unattended  for  a 
period  of  more  than  12  hours. 

(4)  Cutting  of  personal  use  firewood  is 
prohibited. 

(5)  Use  of  motor  .vehicles  on  other 
than  existing  coimtry  roads  is 
prohibited. 

(6)  Possession  of  a  loaded  firearm  is 
prohibited,  except  that: 

A.  Firearms  may  be  legally  possessed 
within  a  motor  vehicle  in  accordance 
with  the  Idaho  State  Code. 

B.  Waterfowl  hunters  may  transport 
unloaded  shotguns  by  the  most  direct 
route  from  either  the  Yellowstone  Trail 
or  the  Landing  Road  for  the  purpose  of 
hunting  waterfowl  below  the  high  water 
mark  of  Lake  Coeur  d'Alene  within  Blue 
Creek  Bay. 

The  authority  for  establishing  these 
restrictions  is-TiUe  43  Code  of  Federal 
Regulations  8364.1  and  8341.2. 

These  restrictions  become  effective 
inunediately  and  shall  remain  in  effect 
imtil  revoked  and/or  replaced  with 
supplemental  rules. 

Tnis  Order  includes  lands  previously 
described  under  Order  ID-060-14,  ID- 
060-19  and  ID-080-21;  these  orders  are 
hereby  rescinded. 

Definitions 

Camping  is  defined  as  the  erecting  of 
a  tent  or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  or 
parking  a  motor  vehicle,  motor  home  or 
trailer  for  the  apparent  purpose  of 
overnight  occupancy  during  any  part  of 
the  night  period  from  10  p.m.  to  6  a.m. 

Firearms  are  defined  as  pistols,  rifles, 
shotguns  or  any  implement  capable  of 
firing  a  projectile  with  the  use  of 
compressed  gas  or  gunpowder. 

The  Log  Landing  is  defined  as  the 
southern  end  of  the  Landing  Road  south 
of  the  last  lumamed  road  blocked  with 
a  concrete  jersey  barrier. 


These  restrictions  do  not  apply  to: 

(1)  Any  Federal,  State  or  local  law 
enforcement  officer  or  member  of  an 
organized  rescue  or  fire  fighting  force 
while  engaged  in  the  performance  of  an 
official  duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  contractor  or 
cooperator  while  engaged  in  the 
performance  of  an  official  duty. 

(3)  Any  person  or  group  expressly 
authorized  by  an  Authorized  Officer  to 
use  or  occupy  the  subject  public  land 
through  the  issuance  of  a  special  use 
permit  or  other  use  authorization. 

These  restrictions  are  necessary  to: 

(1)  Preclude  any  individual  or  group 
from  camping  at  one  location  for  an 
extended  period,  thereby  depriving 
others  an  opportunity  to  use  the 
location  for  recreational  purposes. 

(2)  Protect  public  land  from  habitat 
degradation  due  to  illegal  firewood 
cutting  and  soil  erosion  due  to  off-road 
vehicle  use. 

(3)  To  protect  property  and  families  of 
adjacent  homeowners. 

Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Thomson,  Coeur  d'Alene  Field  Manager, 
Bureau  of  Land  Management,  1808  N. 
Third  St..  Coeur  d'Alene,  ID  83814. 

Dated:  December  7,  2000. 
Ted  Graf. 

Acting  District  Manager. 
[FR  Doc.  00-31906  Filed  12-13-00;  8:45  am] 

BILUNG  COOE  43ia.«6-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Central  Gulf  of 
Mexico,  Oil  and  Gas  Lease  Sale 

ACTION:  Amendment  to  proposed  notice 
of  sale  178. 

The  Minerals  Management  Service 
made  available  the  proposed  Notice  of 
Sale  for  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  Lease  Sale  178  in  the 
Central  Gulf  of  Mexico  through  the 
Notice  of  Availability  published  in  the 
Federal  Register  at  65  FR  71119  on 
Wednesday,  November  29,  2000.  This 
Notice  amends  the  area  identified  in  the 
proposed  Notice  of  Sale  as  available  for 
leasing. 

On  October  18,  2000,  the  United 
States  Senate  gave  advice  and  consent  to 
ratification  of  the  treaty  establishing  the 
continental  shelf  boundary  between  the 
United  States  and  Mexico  in  the  area 
beyond  the  U.S.  Exclusive  Economic 
Zone  (EEZ)  icnown  as  the  Western  Gap. 


On  November  28,  2000,  the  Senate  of 
Mexico  also  approved  the  treaty.  Given 
that  the  two  countries  will  likely 
exchange  instruments  of  ratification 
prior  to  the  proposed  sale  date,  the 
MMS  proposes  to  offer  in  this  sale 
blocks  beyond  the  U.S.  EEZ  in  the 
Western  Gap,  with  the  exception  of 
bloclts  and  portions  of  bloclts  in  the  1.4 
mile  buffer  area  along  the  boundary 
established  by  the  treaty. 

Blocks  beyond  the  U.S.  EEZ  in  the 
northern  portion  of  the  Western  Gap  are 
now  proposed  to  be  available  for  leasing 
in  the  proposed  sale  except  for: 

•  Blocks  or  portions  of  blocks  beyond 
the  U.S.  EEZ  in  the  northern  portion  of 
the  Western  Gap  which  are  in  the  1.4 
nautical  mile  buffer  zone  north  of  the 
continental  shelf  boundary  between  the 
United  States  smd  Mexico.  Both  the 
zone  and  the  boundary  were  established 
by  the  "Treaty  Between  The 
Government  Of  The  United  States  Of 
America  And  The  Government  Of  The 
United  Mexican  States  On  The 
Delimitation  Of  The  Continental  Shelf 
In  The  Western  Gulf  Of  Mexico  Beyond 
200  Nautical  Miles"  signed  by  the 
United  States  and  Mexico  on  )une  9, 
2000,  and  to  which  the  U.S.  Senate  gave 
advice  and  consent  to  ratification  on 
October  18,  2000,  and  for  which  the 
Mexican  Senate  gave  its  approval  on 
November  28,  2000. 

The  following  blocks  lie  wholly  within 
the  1.4  nautical  mile  buffer  and  are 
deferred  from  this  sale:  Amery  Terrace 
(Area  NG15-09),  280,  281,  318  tiirough 
320,  355  through  359. 

The  portions  of  the  following  blocks 
lying  within  the  1.4  nautical  mile  buffer 
are  deferred  from  this  sale:  Amery 
Terrace  (Area  NG15-09),  235  through 
238,  273  through  279,  309  through  317. 

The  available  acreage  in  these  blocks 
will  be  provided  in  the  "Unleased  Split 
Blocks  and  Unleased  Acreage  of  Blocks 
with  Aliquots  and  Irregular  Portions 
Under  Lease"  document  to  be  included 
in  the  Final  Sale  Notice  Package.  Also, 


Supplemental  Official  OCS  Block 
Diagrams  for  these  blocks  are  available 
from  the  Public  Information  Unit,  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394.  Telephone:  (504)  736- 
2519.  These  diagrams  can  also  be  found 
on  the  MMS  Homepage  Address  on  the 
Internet:  http://wvkrw.mms.gov.  For 
additional  information,  please  call  Mr. 
Charles  Hill  (504)  736-2795. 

Blocks  or  portions  of  blocks  beyond 
the  U.S.  EEZ  are  offered  in  Sale  178 
consistent  with  U.S.  law  and  the 
provisions  of  the  1982  Law  of  the  Sea 
Convention.  The  Convention  balances 
the  extension  of  coastal  Nation  control 
over  the  natural  resources  of  the 
continental  margin  seaward  of  200  miles 
with  a  modest  obligation  on  such 
Nations  to  share  revenues  from 
successful  mineral  development 
seaward  of  200  miles.  The  Convention 
provides  that  payments  by  the  coastal 
Nations  subject  to  it  would  not  be 
required  during  exploration  or  the  first 
5  years  of  production,  and  once 
instituted,  would  be  at  the  rate  of  1 
percent  of  the  value  or  volume  of 
production  beginning  in  the  sixth  year 
of  such  production,  increasing  at  a  rate 
of  1  percentage  point  per  year  to  a 
maximum  of  7  percent  in  the  1 2th  year 
and  thereafter.  It  has  been  expected  that 
payments  would  come  fi-om  normal 
royalties  already  paid  by  the  industry  to 
the  United  States  Government.  The 
question  of  what,  if  any,  effect  the  Law 
of  the  Sea  Convention  revenue  sharing 
requirements  and  the  methods  and 
procedures  of  paying  any  international 
obligations  of  the  U.  S.  Government 
from  royalty  payments  to  the  United 
States  would  have  on  royalty 
suspension  volumes  is  under  review. 
Once  determinations  are  made  on  this 
issue,  specific  terms  and  conditions  for 
leasing  blocks  in  this  area  will  be 
specified  as  soon  as  possible,  but  no 
later  than  in  the  final  Notice  of  Sale. 


All  other  terms  and  conditio;is  of  the 
proposed  sale  remain  the  same  as 
described  in  the  proposed  Notice  of 
Sale. 

Dated:  December  8,  2000. 

Thomas  R.  Kitsos, 

Acting  Director,  Minerals  Management 
Ser%'ice. 

Dated:  December  8,  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary,  Land  and  Minerals 

Management. 

(FR  Doc.  00-31779  Filed  12-13-00;  8:45  am) 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  to  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  National  Park  Service,  Rocky 
Mountain  National  Park,  Department  of 
the  Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  seeking  to  gather  information 
from  residents  of  Colorado  with  respect 
to  their  acceptance  of  and  preferences 
for  different  elk  and  vegetation 
management  alternatives  possible  in 
Rocky  Mountain  National  Park  (RMNP). 
The  information  sought  will  also 
determine  acceptability  of  specific 
techniques  to  achieve  the  objectives  of 
these  different  alternatives.  "The 
information  gathered  is  to  be  used  in 
developing  an  elk  and  vegetation 
management  plan  for  RMNP,  as  well  eis 
an  Environmental  Impact  Statement  on 
the  plan.  To  gather  this  information,  the 
NPS  is  proposing  to  survey  Colorado 
residents  regarding  their  attitudes 
towards  elk  and  vegetation  management 
issues  facing  the  Park. 


Rocky  Mountain  National  Park  Regional  Resident  Survey 


Estimated 
numbers  of 
Responses 


Burden  hours 


400 


200 


Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  survey.  The  NPS  also  is  asking 
for  comments  on  the  practical  utility  of 
the  information  being  gathered;  the 
acciu-acy  of  the  burden  hour  estimate; 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  to  respondents,  including  use  of 
automated  information  collection 
techniques  or  other  forms  of  information 
technology. 

The  NPS  goal  in  conducting  these 
surveys  is  to  determine  Colorado 
residents'  acceptance  and  preferences 


for  different  management  alternatives 
that  are  possible  in  RMNP. 

DATES:  Public  comments  will  be 
accepted  on  or  before  February  12,  2001. 

Send  comments  to:  Michael  J. 
Manfredo,  Human  Dimensions  in 
Natural  Resources  Unit.  College  of 
Natural  Resources.  Colorado  State 
University,  Fort  CoUins,  CO  80523. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Manfredo.  Voice:  970-491- 
6591,  e-mail: 
manfredo@cnr.colostate.edu. 

SUPPLEMENTARY  INFORMATION: 

Titles:  Public  preferences  for  elk 
vegetation  management  in  Rocky 
Mountain  National  Park:  Regional 
Resident  Survey. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The  National 
Park  Service  needs  information 
assessing  the  acceptability  of  different 
overall  management  alternatives  for  elk 
and  vegetation  management  in  RMNP  as 
well  as  the  acceptability  of  specific 
management  techniques  to  achieve  the 
objectives  of  the  different  alternatives. 

Automated  Data  Collection:  At  the 
present  time  there  is  no  automated  way 
to  gather  this  information  because  it 
includes  asking  Colorado  residents  their 
acceptance  and  preferences  regarding 
different  elk  and  vegetation 
management  alternatives  that  are 
possible  in  RMNP. 

Description  of  Respondents:  Persons 
residing  in  Colorado. 

Estimated  Average  Number  of 
Respondents:  400. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
rnunber  of  respondents. 

Estimated  Average  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  Annual  Reporting  Burden: 
200  hours. 

Dated:  December  11,  2000. 
Leonard  E.  Stowe, 

Acting  Information  Collection  Clearance 
Officer.  WASO  Administrative  Program 
Center,  National  Park  Service. 

(FR  Doc.  00-31912  Filed  12-13-00:  8:45  am] 

BIUJNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

Draft  Environmentai  Impact  Statement/ 
General  Management  Plan;  Santa 
Monica  Mountains  National  Recreation 
Area,  Los  Angeles  and  Ventura 
Counties,  CA;  Notice  of  Availability 

SUMMARY:  Pursuant  to  sectionl02(2){c) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pubhc  Law  91-190,  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 


a  draft  environmental  impact  statement 
assessing  the  potential  impacts  of  the 
proposed  General  Management  Plan 
(GMP)  for  Santa  Monica  Mountains 
National  Recreation  Area.  This 
conservation  planning  and 
environmental  impact  analysis  effort  to 
date  has  identified  and  analyzed  five 
alternatives  (and  appropriate  mitigation 
strategies)  for  the  management  and  use 
of  the  Santa  Monica  Mountains  National 
Recreation  Area  over  the  next  fifteen  to 
twenty  years. 

Proposal  and  Alternatives:  The  draft 
environmental  impact  statement  (DEIS) 
includes  five  alternatives,  including  the 
"no  action"  (existing  conditions) 
alternative.  The  No  Action  Alternative 
assumes  that  physical  facilities  would 
remain  largely  unchanged  and  staffing 
and  operational  funding  would  remain 
relatively  constant  over  the  next  fifteen 
to  twenty  years.  The  Preferred 
Alternative  incorporates  the  exceptional 
elements  of  all  of  the  alternatives  to 
provide  protection  of  significant  natural 
and  cultural  resources  while  promoting 
compatible  recreation  and  educational 
opportunities.  The  Preservation 
Alternative  emphasizes  the  preservation 
of  all  natural  and  cultural  systems  and 
removing  some  park-related 
development.  Virtual  media  and 
exhibits  would  provide  visitors  with 
alternative  experiences  and  information. 
Visitor  disturbance  would  be  reduced 
while  visitor  appreciation  for  the 
resource  would  increase.  The  Education 
Alternative  would  promote  strong 
environmental  and  cultural  education 
programs  that  reach  the  public  and 
especially  the  school  systems.  The 
Recreation  Alternative  maximizes 
recreation  with  any  new  park 
development  in  non-sensitive  areas. 

Comments:  Printed  or  CD-ROM 
copies  of  the  DEIS  are  available  for 
public  review  at  Park  Headquarters,  as 
well  as  at  many  public  libraries  and 
federal  offices  in  southern  California.  In 
addition  the  document  is  posted  on  the 
internet  at  www.nps.gov/samo. 
Inquiries  and  requests  for  copies  may 
also  be  directed  to:  Superintendent, 
Santa  Monica  Mountains  National 
Recreation  Area,  401  W.  Hillcrest  Drive, 
Thousand  Oaks,  California,  91360.  The 
telephone  number  for  the  park  is  (805) 
370-2300.  Interested  individuals, 
organizations,  and  agencies  wishing  to 
provide  information  or  suggest  issues 
and  concerns  to  be  addressed  in  futiue 
land  management  are  encouraged  to 
address  these  to  the  Superintendent, 
Santa  Monica  Mountains  National 
Recreation  Area.  All  written  comments 
must  be  postmarked  not  later  than 
February  28,  2001. 


If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominenUy  in  the  beginning  of  the 
conmients.  There  may  also  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Public  Meetings:  Five  public  meetings 
will  be  held  in  the  vicinity  surrounding 
the  park.  The  particular  locations 
selected  for  these  meetings  were 
determined  based  upon  responses 
received  from  the  public  during  the 
scoping  process.  The  meetings 
scheduled  are:  February  5,  2001 
(Calabasas/Agoura  Hills);  February  6, 
2001  (Santa  Monica);  February  7,  2001 
(Los  Angeles);  February  8,  2001 
(Malibu);  February  9,  2001  (Thousand 
Oaks).  Confirmed  details  as  to  specific 
locations  and  times  will  be  annoimced 
in  local  newspapers,  available  at  the 
internet  site  identified  above,  or  can  be 
obtained  by  calling  the  park  at  (805) 
370-2341. 

Decision:  After  the  formal  DEIS 
review  period  has  concluded,  all 
comments  and  suggestions  received  will 
be  considered  in  preparing  the  final  EIS. 
Currently  the  final  EIS  is  anticipated  in 
the  fall  of  2001;  its  availability  will  be 
similarly  aimounced  in  the  Federal 
Register.  Subsequently  a  Record  of 
Decision  would  be  executed  no  sooner 
than  30  (thirty)  days  after  the  release  of 
the  final  EIS.  The  official  responsible  for 
approval  of  the  DEIS/CMP  is  the 
Regional  Director,  Pacific  West  Region; 
the  official  responsible  for 
implementation  of  the  approved  GMP  is 
the  Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area. 

Dated:  December  4.  2000. 
James  R.  Shevock, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  00-31915  Filed  12-13-00;  8:45  am] 

BtLUNQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Draft  Fee 
Schedules  and  Guidance  for 
Commercial  Filming  In  Compliance 
with  Public  Law  106-206  To  Apply  in 
All  Units  of  the  National  Park  Service 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 


SUMMARY:  The  National  Park  Service 
(NPS)  has  available  for  public  review, 
the  draft  fee  schedules  and  associated 
guidance  for  Filming  and  Photography 
Location  Fees  to  be  charged  in  all  units 
of  the  National  Park  Service  in 
accordance  with  Public  Law  106-206. 
We  hope  to  be  shortly  issuing  our 
proposed  regulations  requesting  public 
comments.  In  the  meantime,  we  want  to 
obtain  public  involvement  as  early  as 
possible  regarding  our  draft  location  fee 
schedule  and  guidance  by  issuing  this 
notice  now.  Other  Federal  land 
management  agencies  may  adopt  any  or 
all  of  the  schedule(s)  as  they  are 
finalized,  however  this  notice  only 
applies  to  the  location  fee  schedules  and 
associated  guidance  applicable  to  NPS. 

Copies  of  the  draft  location  fee 
schedules  and  guidance  will  be  made 
available  upon  request  by  writing: 
National  Park  Service,  Ranger  Activity 
Division,  1849  C  St..  NW,  Suite  7408, 
Washington,  DC  20240,  or  by  calling 
(202)  208-1874.  The  draft  document  is 
also  available  on  the  NPS  website  at  the 
following  URL:  www.nps.gov/refdesk/ 
DOrders 

DATES:  Public  comments  will  be 
accepted  on  or  before  February  12,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to:  Dick  Yoimg,  Special  Park 
Uses  Program  Manager,  C/0  Colonial 
NHP,  P.O.  Box  210,  Yorktown,  VA 
23690,  or  via  email  at: 
Dicks S. Yoimg@nps  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  (757)  898-7846,  or  (757)  898- 
3400,  ext.  2426. 

Chris  Andress, 

Chief,  Ranger  Activities  Division. 

[FR  Doc.  00-31913  Filed  12-13-00  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-409-412  and 
731-TA-909-912  (Preliminary)] 

Low  Enriched  Uranium  From  France, 
Germany,  the  Netherlands,  and  the 
United  Kingdom 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  coimtervailing  and 

antidumping  duty  investigations  and 

scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  and  antidumping 
duty  investigations  Nos.  701-TA-409- 


412  and  731-TA-909-912  (Preliminary) 
under  sections  703(a)  and  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  167lb(a) 
and  1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom 
of  low  enriched  uraniiun  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  and  that  are 
alleged  to  be  subsidized  by  the 
governments  of  France,  Germany,  the 
Netherlands,  and  the  United  Kingdom. 
Unless  the  Department  of  Commerce 
extends  the  time  for  initiation  pursuant 
to  sections  702(c)(1)(B)  and  732(c)(1)(B) 
of  the  Act  (19  U.S.C.  1671a(c)(l)(B)  and 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
countervaiUng  and  antidumping  duty 
investigations  in  45  days,  or  in  this  case 
by  January  22,  2001.  The  Commission's 
views  are  due  at  the  Department  of 
Commerce  within  five  business  days 
thereafter,  or  by  January  29,  2001. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  December  7,  2000,  by  USEC  hic.  and 
its  wholly  owned  subsidiary  United 
States  Enrichment  Corp.,  Bethesda,  MD. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 


investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Feder^  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  coimtervailing  and 
antidumping  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Piusuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
appUcants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
imder  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  hst  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Confierence 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  28,  2000.  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Mary  Messer  (202-205-3193) 
not  later  than  December  22,  2000,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
coimtervaiUng  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
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on  or  before  January  3,  2000,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
dociunent  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  December  8,  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-31795  Filed  12-13-00;  8:45  am] 

BILUNO  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  and 
Resource  Conservation  and  Recovery 
Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Abex 
Aerospace  Division,  et  al,  Civil  No.  00- 
12471  CAS,  was  lodged  on  Nov.  24, 
2000,  with  the  United  States  District 
Court  for  the  Central  District  of 
California  ("Abex  Decree").  The 
proposed  Consent  Decree  would  resolve 
certain  claims  under  sections  106  and 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  42  U.S.C.  9606  and  9607,  as 
amended,  as  well  as  certain  claims 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973,  brought  against  120 
defendants  (collectively  "Settling 
Defendants"),  to  recover  response  costs 
incurred  by  the  Environmental 
Protection  Agency  and  to  imdertake 


certain  response  actions  in  connection 
with  the  release  of  hazardous  substances 
at  a  portion  of  the  Omega  chemical 
Corporation  Superfund  Site  ("Site"). 
The  Settling  Defendants  are  liable  as 
persons  who  arranged  for  the  disposal 
or  treatment  of  hazardous  substances  (or 
waste)  or  who  arranged  for  transport  for 
disposal  or  treatment  of  such  substances 
at  the  Site,  or  as  a  person  who  accepted 
hazardous  substances  (or  waste)  for 
transport  to  the  Site,  or  succeeded  to  the 
liabilities  of  persons  who  made  such 
arrangements  or  accepted  hazardous 
substances  (or  waste)  for  transport. 
Under  the  proposed  Consent  Decree,  the 
Settling  Defendants  will  pay  $282,636  to 
the  Hazardous  Substances  Superfund  to 
reimburse  the  United  States  for  Past 
Response  Costs  through  May  1999,  plus 
interest,  and  all  Oversight  Costs.  In 
addition,  under  the  proposed  Consent 
Decree,  the  Settling  Defendants  have 
agreed  to  perform  certain  response 
actions  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiu^  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611,  Washington, 
D.C.  20530,  and  should  refer  to  United 
States  V.  Abex  Aerospace,  et  al.,  CD. 
CA,  Civil  No.  00-12471  CAS,  DOJ  Ref. 
#90-11-3-06529.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.  §  6973(d). 

The  Consent  Decree  may  be  examined 
at  the  Region  9  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105  and  the  United  States  Attorney's 
Office  for  the  Central  District  of 
California,  Federal  Building  300  North 
Los  Angeles  Street,  Room  7516,  Los 
Angeles,  CA  90012  c/o  Assistant  U.S. 
Attorney  Lav^nrence  Kole.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  Post  Office  Box  7611, 
Washington,  D.C.  20044.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $43.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Walker  Smith, 

Principal  Deputy  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  00-31769  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7.,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  the  action  entitled  United 
States  of  America  v.  Chemical  Leaman 
Tank  Lines.  Inc.  (Civil  No.  00CV5715 
(SSB),  was  lodged  on  November  21, 
2000,  with  the  United  States  District 
Court  for  the  District  of  New  Jersey.  The 
proposed  consent  decree  resolves  claims 
of  the  United  States  and  the  State  of 
New  Jersey  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9607,  against  Chemical  Leaman 
Tank  Lines,  Inc.  (hereinafter,  defendant) 
for  natural  resources  damages  with 
respect  to  the  Chemical  Leaman  Tank 
Lines  Superfund  Site  ("Site")  in  Logan 
Township,  Gloucester  County,  New 
Jersey. 

Under  the  terms  of  the  proposed 
consent  decree,  defendant  will  pay  the 
Natural  Resources  Trustees  for  the 
United  States  and  for  the  State  of  New 
Jersey  Department  of  Environmental 
Protection  ("State")  the  total  sum  of 
$4,200,000,  for  reimbursement  of 
assessment  costs  and  damages  to  natural 
resoiu-ces  at  the  Site.  Of  the  total  siun, 
assessment  costs  to  be  paid  to  the 
United  States  and  to  the  States  are 
$27,739.00  and  $20,000.60  respectively. 
Of  the  total  sum,  the  United  States  will 
receive  $500,000.00  and  the  State  will 
receive  $3,652,261.00  for  natural 
resources  damages.  Pursuant  to  a 
Cooperative  Agreement  to  be  entered 
into  between  the  United  States  and  the 
State,  all  monies  paid  pursuant  to  the 
Consent  Decree,  except  for  the  monies 
paid  for  assessment  costs,  shall  only  be 
spent  for  the  purchase  of  and  restoration 
of  wetlands  and  associated  uplands; 
lands  to  be  acquired  will  require 
unanimous  consent  of  the  United  States 
and  State  Trustees. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
address  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  D.C.  20044-7611, 
and  should  refer  to  United  States  of 
America  v.  Chemical  Leaman  Tank 
Lines.  Inc.  (Civil  No.  00CV5715  (SSB)), 
DOJ  Ref.  No.  90-11-2-296/1. 


The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Department  of  the  Interior,  Office 
of  the  Solicitor,  One  Gateway  Center, 
Suite  612,  Newton  Comer,  MA  02485- 
2802,  and  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
Camden  Federal  Building  and 
Courthouse,  4th  Floor,  401  Market 
Street,  Camden,  New  Jersey  08101.  A 
copy  may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  D.C. 
20044-7611.  In  requesting  a  copy  by 
mail,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.25  for  the  Consent  Decree  (25  cents 
per  page  reproduction  costs)  made 
payable  to  Consent  Decree  Library.  A 
copy  of  the  Appendices  to  the  Consent 
Decree  can  be  ordered  by  enclosing  a ' 
check  for  $78.25  made  payable  to  the 
Consent  Decree  Library  (25  cents  per 
page  reproduction  costs). 

Bruce  S.  Gelber, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  00-31771  Filed  12-13-00;  8:45  am) 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Pursuant  to  the  Clean  Water  Act  and 
the  categorical  pretreatment  standards 
contained  at  40  CFR  414.55  and 
414.111,  notice  is  hereby  given  that  a 
proposed  consent  decree  embodying  a 
settlement  in  United  States  v.  Georgia- 
Pacific  Resins.  Inc.,  CIV-S-00-2531 
GEB-PAN  (E.D.  Cal.),  was  lodged  on 
November  16,  2000,  with  the  United 
States  District  Court  for  the  Eastern 
District  of  California. 

Specifically,  Georgia-Pacific 
discharged  zinc  and  toluene  in  excess  of 
the  categorical  pretreatment  standards 
from  its  thermosetting  resin 
manufacturing  facility  located  at  Elk 
Grove,  California,  to  the  Sacramento 
Regional  County  Sanitation  District's 
Treatment  Plant. 

Under  the  proposed  consent  decree, 
the  settling  party  vdll  pay  a  $165,000 
penalty  and  perform  a  supplemental 
environmental  project  which  will  result 
in  Georgia-Pacific  reducing  the  amount 
of  hazardous  solids  generated  in  the 
resin  manufacturing  process. 

The  Department  of^ Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 


General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Box  7611,  Ben 
Franklin  Station,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Georgia-Pacific  Resins,  Inc. 
DOJ  Ref.  #90-5-l-l-3954A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  California,  501  "I"  Street,  Suite  10- 
100,  Sacramento,  California  95814.  A 
copy  of  the  proposed  consent  decree 
may  also  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044-7611.  hi 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Walker  B.  Smith, 

Principal  Deputy  Section  Chief, 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division'. 
[FR  Doc.  00-31770  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
PoHcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  cross-claim  and  two  consent 
decrees,  which  together  would  resolve 
all  claims  in  fones  v.  Thome,  et  al..  Civil 
Action  No.  CV97-1674-ST  (D.  Ore.), 
were  lodged  with  the  United  States 
District  Court  for  the  District  of  Oregon 
on  November  30,  2000. 

The  first  proposed  consent  decree, 
entitled  "Consent  Decree  Settling 
United  States'  Cross-Claim  Against  Port 
of  Portland,"  settles  claims  asserted  by 
the  United  States  against  the  Port  of 
Portland  ("Port")  in  a  cross-claim  in  the 
lawsuit.  The  cross-claim  was  also 
lodged  with  the  Court.  The  cross-claim 
and  consent  decree  concern  alleged 
violations  of  the  Clean  Water  Act,  33 
U.S.C.  1311,  resulting  from  the  Port's 
alleged  imauthorized  discharge  of 
dredged  or  fill  materials  into  waters  of 
the  United  States  in  the  Rivergate  area 
of  Portland,  Oregon,  near  the  confluence 
of  the  Columbia  and  Willamette  Rivers, 
between  1991  and  1996.  The  consent 
decree  requires  the  Port  to:  (a)  Mitigate 
and  restore  approximately  37  acres  of 
wetlands  and  associated  upland  riparian 
habitat  and  buffer  areas  adjacent  to  the 
Columbia  Slough  and  Smith  and  Bybee 
Lakes  in  the  Rivergate  area,  in 
accordance  with  parameters  specified  in 
the  consent  decree  and  detailed  plans  to 


be  approved  by  the  United  States  Army 
Corps  of  Engineers  ("Corps");  (b) 
preserve  the  mitigation  and  restoration 
in  perpetuity  by  recording  the  consent 
decree  and  identifying  the  restrictions 
against  development  on  the  property  in 
any  instrument  by  which  the  Port 
conveys  an  interest  in  the  property;  (c) 
pay  $285,000  for  additional  mitigation 
projects  in  the  Smith  and  Bybee  Lakes 
Management  Area,  subject  to  the 
approval  of  the  corps;  (d)  pay  $64,000 
to  the  City  of  Portland  for  revegetation 
of  the  lower  Columbia  Slough  banks  and 
buffer  areas;  and  (e)  pay  $50,000.00  to 
the  United  States  Treasury. 

The  second  consent  decree,  entitled 
"Consent  Decree,  Order  of  Dismissal 
with  Prejudice  and  Release,"  settles 
claims  asserted  by  William  Michael 
Jones  against  the  Port  and  the  United 
States  related  to  the  Port's  development 
of  Rivergate.  This  consent  decree 
requires  the  Port  to  perform  some  of  the 
same  activities  required  in  the  consent 
decree  described  in  the  previous 
paragraph.  Also  in  this  consent  decree, 
the  United  States,  on  behalf  of  the 
Corps,  the  Environmental  Protection 
Agency  and  the  Fish  and  Wildhfe 
Service,  releases  the  Port  from  any 
claims  it  may  have  under  the  1 989 
Cooperative  Agreement  regarding  the 
Port's  development  of  Rivergate. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the  cross- 
claim  and  proposed  consent  decrees  for 
a  period  of  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  Attention: 
G.  Scott  Williams,  Senior  Attorney, 
Environmental  Defense  Section,  P.O. 
Box  23986,  Washington,  D.C.  20026- 
3986,  and  should  refer  to  Jones  v. 
Thome,  et  al..  DJ  No.  9Q-5-1-4-585. 

The  cross-claim  and  proposed  consent 
decrees  may  be  examined  at  the  Clerk's 
Office,  United  States  District  Court,  740 
United  States  Courthouse,  1000  S.W. 
Third  Avenue,  Portland,  OR  97204- 
2902. 

Letitia  |.  Grishaw, 

Chief  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
[FR  Doc.  00-31767  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-1S-4t 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  on  Thursday,  November  30, 
2000,  a  consent  decree  was  lodged  in 
United  States  v.  Ribi  Immunochem 
Research,  Inc.,  Civil  Action  No.  98-55- 
M-DWM,  with  the  United  States  District 
Coiul  for  the  District  of  Montana. 

This  consent  decree,  between  the 
United  States,  the  State  of  Montana,  and 
Corixa  Corporation  (successor  to  Ribi 
Immunochem  Research,  Inc.),  provides 
that  Corixa  Corporation  will  pay  $2.65 
million  in  settlement  of  its  alleged 
liability  to  the  United  States  and 
Montana  for  past  and  future  response 
costs  related  to  contamination  of  the 
Bitterroot  Valley  Sanitary  Landfill 
("BVSL")  in  Hamilton,  Montana.  The 
United  States  will  receive  $1.1  million 
of  this  payment,  Montana  will  receive 
$450,000,  and  $1.1  miUion  will  be 
placed  in  an  escrow  accoimt,  with  at 
least  $900,000  of  this  amoimt  to  be  used 
by  Montana  to  fund  futiu-e  response 
actions  related  to  contamination  of  the 
Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Ribi  Immunochem 
Research.  Inc.,  DOJ  Ref.  No.  90-11-3- 
1713.  The  proposed  Consent  Decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  United  States 
Attorney's  Office  Russell  Smith 
Courthouse,  201  E.  Broadway,  Room 
210,  Missoula,  Montana  59802.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  When 
requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  $5.75 
(twenty-five  cents  per  page  reproduction 
costs),  payable  to  the  "Consent  Decree 
Library." 

Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  00-31768  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  30,  2000,  a 
consent  decree  was  lodged  in  United 
States  V.  Sonoco  Products  Company  and 
Kardon  Industries,  Inc.,  Civil  Action  No. 
00-6068  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania. 

Pursuant  to  the  consent  decree, 
defendants  Sonoco  Products  Company 
("Sonoco")  and  Kardon  Industries,  Inc. 
("Kardon")  will  pay  $40,000  in 
reimbursement  of  response  costs 
incurred  by  EPA  at  the  Kardon  Park  Site 
in  Chester  County,  Pennsylvania. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Sonoco  Products 
Company  and  Kardon  Industries,  Inc., 
DOJ  Ref.  No.  90-11-3-06935.  The 
proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250,  Philadelphia,  Pennsylvania, 
19106.  Copies  of  the  consent  decree  may 
also  be  examined  at  the  offices  of  the 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103.  A 
copy  of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  When 
requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  $4.75 
(Twenty-five  cents  per  page 
reproduction  costs),  payable  to  the 
"Consent  Decree  Library." 

Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  00-31766  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  21 1-2000] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Federal  Bureau  of 
Investigation,  DOJ. 


ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  and  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-130,  notice  is  hereby 
given  that  the  Department  of  Justice, 
Federal  Biureau  of  Investigation  (FBI),  is 
modifying  the  following  system  of 
records  which  was  last  published  in  the 
Federal  Register  on  November  25,  1998 
(63  FR  65223): 

The  National  Instant  Criminal 
Background  Check  System  (NICS) 
JUSTICE/FBI-018. 

Opportunity  For  Comment 

The  Privacy  Act  (5  U.S.C.  552a(e)(4) 
and  (11))  requires  that  the  public  be 
given  30  days  in  which  to  comment  on 
any  new  or  amended  uses  of 
information  in  a  system  of  records.  In 
addition,  in  accordance  with  Privacy 
Act  requirements  (5  U.S.C.  552a(r)),  the 
Department  of  Justice  has  provided  a 
report  on  these  modifications  to  OMB 
and  the  Congress.  OMB,  which  has 
oversight  responsibilities  under  the  Act, 
requires  that  OMB  and  the  Congress  be 
given  40  days  in  which  to  review  major 
changes  to  Privacy  Act  systems. 
Therefore,  the  public,  OMB,  and  the 
Congress  are  invited  to  submit  written 
comments  on  this  modification. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Cahill,  Management  Analyst, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  1400  National  Place  Building, 
Washington.  DC  20530. 
EFFECTIVE  DATE:  These  proposed 
changes  will  be  effective  January  23, 
2001,  unless  comments  are  received  that 
result  in  a  contrary  determination. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  modifying  the  system  of 
records  to  clarify  that  the  NICS  contains 
records  of  appealed  transactions  in  an 
appeals  file  which  is  separate  from  and 
in  addition  to  the  NICS  Audit  Log. 
(Although  the  NICS  Audit  Log  is  also 
used  to  record  basic  comments  relating 
to  appealed  transactions.)  Accordingly, 
we  have  added  "Appeals  Records"  to 
the  list  of  categories  of  records  in  the 
system. 

Clarification  was  made  to  the  category 
of  "aliens"  who  are  covered  by  the 
system.  The  revision  notes  that  the 
category  also  includes  aliens  who  have 
been  admitted  to  the  United  States 
under  a  non-immigrant  visa. 

An  introductory  paragraph  has  been 
inserted  into  the  "Routine  Uses"  section 
which  sets  the  context  for  the 
enumerated  uses  that  follow.  We  are 
also  providing  clarification  through  the 
promulgation  of  one  new  routine  use 


("I")  which  expressly  provides  that 
information  relating  to  individuals  who 
have  been  denied  a  firearm  by  the  NICS 
may  be  provided  to  federal,  states,  local, 
joint,  tribal,  foreign,  international,  or 
other  public  agencies/organizations  for 
the  furtherance  of  law  enforcement 
interests.  Proposed  firearm  transfers  are 
denied  by  the  NICS  when  available 
information  demonstrates  that  the 
prospective  transferee  is  disqualified 
from  possessing  a  firearm  under  federal 
or  state  law.  Law  enforcement  agencies 
may  use  this  information  to  investigate 
possible  violations  of  federal  and/or 
state  law  with  regard  to  the  attempted 
purchase  of  the  firearm,  as  well  as  for 
other  law  enforcement  uses  that  could 
have  significant  public  safety  benefits. 
Accordingly,  the  system  of  records  is 
modified  as  provided  below. 

Dated:  December  6.  2000. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
A  dmin  istra  tion . 

Justlce/FBI-018 

SYSTEM  NAME: 

National  Instant  Criminal  Background 
Check  System  (NICS). 


action: 

The  system  notice  published  in  the 
Federal  Register  on  November  25,  1998 
(63  FR  65223),  is  amended  as  follows: 

1.  In  the  section  titled  "Category  of 
Individuals  Covered  by  the  System," 
subsection  E  is  revised,  and  subsection 
L  is  amended  by  replacing  the  first  two 
sentences  with  three  new  sentences,  to 
read  as  follows: 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

***** 

E.  Is  an  alien  who  is  illegally  or 
unlawfully  in  the  United  States  or  who 
has  been  admitted  to  the  United  States 
under  a  non-immigrant  visa. 

***** 

L.  Has  applied  for  the  transfer  of  a 
firearm  or  for  a  firearms-related  permit 
or  license  and  has  had  his  or  her  name 
forwarded  to  the  NICS  as  part  of  a 
request  for  a  NICS  background  check. 
(Identifying  information  about  this 
category  of  individuals  is  maintained  for 
system  administration  and  security 
purposes  in  the  "NICS  Audit  Log,"  a 
system  transaction  log  described  below 
under  the  headings  "CATEGORIES  OF 
RECORDS  IN  THE  SYSTEM"  AND  "RETENTION 
AND  DISPOSAL."  Identifying  information 
may  also  be  maintained  in  appeals  files 
for  those  individuals  who  have 
requested  the  reason  for  a  denial  or 
delay  from  the  FBI,  or  from  a  law 


enforcement  agency  serving  as  a  POC, 
and/ or  challenged  the  acciu^cy  or 
validity  of  a  disqualifying  record  or 
otherwise  inquired  about  a  NICS 
transaction.  *   *  * 

2.  The  section  titled  "Categories  of 
Records  in  the  System"  is  amended  by 
adding  a  new  paragraph  at  the  end  to 
read  as  follows: 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


The  NICS  also  contains  "appeals 
records"  which  reflect  inquiries  by 
individuals  regarding  the  reason  for  a 
delay  or  denial  by  the  FBI  or  a  POC, 
and/or  challenges  to  the  acciu-acy  or 
validity  of  a  disqualifying  record,  or 
other  types  of  inquiries  made  by 
individuals  about  a  NICS  transaction. 

3.  The  section  titled  "Routine  Uses  of 
Records  Maintained  in  the  System, 
Including  Categories  of  Users  and  the 
Purposes  of  Such  Uses"  is  amended  by 
adding  an  introductory  paragraph  and  a 
new  subparagraph  { "I" )  at  the  end  to 
read  as  follows: 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  FBI  may  disclose  relevant  system 
records  to  the  following  persons  or 
entities  under  the  circumstances  or  for 
the  purposes  described  below,  to  the 
extent  such  disclosures  are  compatible 
with  the  purpose  for  which  the 
information  was  collected.  (Routine 
uses  are  not  meant  to  be  mutually 
exclusive  and  may  overlap  in  some 
cases.) 
***** 

I.  Information  pertaining  to 
individuals  who  have  been  denied  a 
firearm  by  the  NICS  may  be  disclosed, 
either  electronically  or  otherwise,  to  a 
federal,  state,  local,  joint,  tribal,  foreign, 
international,  or  other  public  agency/ 
organization  where  such  disclosiu^  may 
promote,  assist,  or  otherwise  serve  law 
enforcement  interests.  By  way  of 
example  and  not  limitation,  such 
disclosures  may,  for  instance,  include 
posting  all  NICS  denials  on  a 
centralized  database  that  would  be 
electronically  accessible  to  law 
enforcement  agencies. 

(FR  Doc.  00-31749  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs   • 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  new  collection  national 
evaluation  of  the  safe  schools/healthy 
students  initiative. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
December  22,  2000.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs.  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-7860,  Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Kellie  J.  Dressier,  Program  Manager, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  7th  Street, 
NW,  Washington  DC  20531,  or  facsimile 
at  (202)  353-9096. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  TOechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 

(1)  Type  of  Information  Collection: 
Application  for  new  collection  effort. 

(2)  The  Title  of  the  Form/Collection: 
The  National  Evaluation  of  the  Safe 
Schools/Healthy  Students  Initiative  has 
several  information  collection  forms, 
which  are:  District  Personnel  Survey, 
School  Personnel  Sxirveys,  Classroom 
Teacher  Survey,  Teacher  Rating  Scale, 
Coalition/Partnership  Survey,  Key 
Partners  Survey,  Student  Survey,  Project 
Director  Survey,  Archival  Data 
Collection,  Economic  Data  Collection, 
Focus  Group  Discussion  Questions  for 


Parents  and  Community,  Focus  Group 
Discussion  Questions  for  Students. 

(3)  The  Agency  Form  Number,  if  any, 
and  the  Applicable  Component  of  the 
Department  Sponsoring  the  Collection: 
None;  Office  of  Justice  Programs,  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention. 

(4)  Affected  Public  Who  Will  be  Asked 
or  Required  to  Respond,  as  Well  as  a 
Brief  Abstract:  School  personnel,  which 
includes  superintendents,  principals, 
counselors,  violence  prevention  and 
drug  coordinators;  1st,  3rd,  5th,  7th,  9th, 
and  11th  grade  teachers;  Coalition 
members;  Students  in  grades  7,  9,  and 
11  (15  sites  only);  Project  Directors; 
Parents  {15  sites  only);  Community 
members;  and  Chief  Financial  Officers 
(15  sites  only).  42  U.S.C.  5653 
authorizes  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  to  collect 
information  on  all  aspects  of  the  Safe 

Annual  Burden  Estimates* 


Schools/Healthy  Students  Initiative 
programs.  The  purposes  of  the  surveys, 
coalition  discussion  guides,  focus 
groups,  etc.  are  to  obtain  information 
fi-om  the  respondents  that  will  assist  in 
evaluating  the  Safe  Schools/Healthy 
Students  Initiative  and  contribute  to  the 
development  of  policies  and  programs 
that  reduce  violence,  crime,  substance 
use,  and  other  risk-related  behaviors 
and  that  support  healthy  childhood 
development.  The  survey  instruments 
focus  on  the  natiu-e  and  scope  of 
alcohol,  tobacco,  and  other  drug  use 
among  youth;  perceptions  about  school 
safety,  crime  and  violence;  educational 
climate;  school  policies  and  programs; 
and  mental  health  development. 

(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent 
To  Respond/Reply: 


Instrument 


District  Personnel  Survey  

School  Personnel  Surveys: 

Principal  

Mental  Health  Coord 

Substance  Use  Prevention  Coord. 

Violence  Prevention  Coord 


School-level  Total 

Classroom  Teacher  Survey  

Teacher  Rating  Scale  

Student  Survey  •. 

Archival  Data  Collection  

Coalition  Survey 

Key  Partners  Survey 

Project  Director  Survey 

Economic  Data  Collection  

Focus  Groups  Questions:  Parents  and  Community  Memt>ers 
Focus  Groups  Questions:  Students  


Number  of 
respondents 


308 

1,335 
1,335 
1,335 
1,335 


5,340 

4,252 

1,397 

10,184 

378 

1.540 

231 

77 

15 

150 

150 


Number  of  re- 
sponses per 
respondent 


Average  burden 
hours  per 
response 


1.0 

1.0 
.50 
.50 
.50 


2.5 
.50 
.42 
.75 
'None 
.50 
.50 
.75 
4.0 
2.0 
1.0 


Total 
burden  hours 


308 

1,335 
667.5 
667.5 
667.5 


3,337.5 
2,126 
2,933.7 
7,638 

770 
115.5 

57.75 

60 
300 
150 


■  All  estimates  are  based  on  77  sites  except  for  student  surveys,  teacher  rating  scales,  economic  and  focus  groups  which  are  drawn  from  the 
15  Sentinel  sites  only. 

■■  Data  to  be  collected  for  personnel  responsible  for  providing  publicly  available  agency-level  data;  thus  SS/HS  data  collection  burden  is  not  ex- 
pected to  exceed  general  practice. 


(6)  An  Estimate  of  the  Total  Public 
Burden  (in  Hours)  Associated  With  the 
Collection:  The  total  biuden  hoiors  for 
this  information  collection  is  17,796.45 
hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy, 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 


Dated:  December  8,  2000. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  00-31773  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,657A] 

Ambar  Chemical,  Incorporated 
Division  of  Ambar,  Incorporated 
Corporate  Office  Houston,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
U.S.  Department  of  Labor  issued  a 
Certification  of  Ehgibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 


30,  2000  applicable  to  workers  of  Ambar 
Chemical,  Incorporated,  Corporate 
Office  located  in  Houston,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  July  24,  2000  (65  FR  45621). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  provide  support  services  such 
as  accounting,  customer  service  and 
sales  for  the  subject  firms'  production 
facility  in  Manistee,  Michigan. 
Company  information  shows  that 
Ambar,  Incorporated  is  the  parent  firm 
of  Ambar  Chemical,  Incorporated, 
Houston,  Texas.  New  information 
provided  by  the  State  shows  that 
workers  separated  fronj  employment  at 
the  Corporate  Office,  Houston,  Texas 
location  of  Ambar  Chemical, 
Incorporated  had  their  wages  reported 
under  a  separate  imemployment 
insurance  (UI)  tax  account  at  Ambar, 
Incorporated,  also  located  in  Houston, 
Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Ambar  Chemical,  Incorporated  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-37,657A  is  hereby  issued  as 
follows: 

All  workers  of  Ambar  Cliemical, 
Incorporated,  Ambar,  Incorporated, 
Corporate  Office,  Houston,  Texas  wiio 
became  totally  or  partially  separated  from 
employment  on  or  after  April  25.  1999 
through  June  30,  2002  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  ofl974. 

Signed  at  Washington  DC  this  21st  day  of 
November,  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-31817  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,929] 

B.F.  Goodrich  Aerospace  (Coltec 
Industries,  Inc.)  Landing  Gear  Division 
Euless,  TX;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  2,  2000,  applicable  to 
workers  of  B.F.  Goodrich  Aerospace, 
(COLTEC),  Landing  Gear  Division, 
Euless,  Texas.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  identified  the  subject  firm 
name  in  its  entirety.  The  Department  is 
amending  the  certification 
determination  to  correctly  identify  the 
subject  firm  title  name  to  read  "B.F. 
Goodrich  Aerospace,  (COLTEC 
Industries,  Inc.),  Landing  Gear 
Division". 

The  amended  notice  applicable  to 
TA-W-37,929  is  hereby  issued  as 
follows: 

All  workers  of  B.F.  Goodrich  Aerospace, 
(COLTEC  Industries,  Inc.),  Landing  Gear 
Division,  Euless,  Texas  who  became  totally 
or  partially  separated  from  employment  on  or 
after  July  14,  1999  through  November  2,  2002 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  27th  day 
of  November,  2000. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-31820  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  451(>-30-M 


Petitions  Instituted  on  11/27/2000 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  vmting  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  26,  2000. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
26,  2000. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  27th  day  of 
November,  2000. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

Appendix 


TA-W 


38,346 
38,347 
38,348 
38,349 
38,350 


Subject  firm  (petitioners) 


Flowserve  Corp.  (Wrks)  

Cold  f^^etal  Products  Co  (lAMAW) 

National  Spinning  Co  (Comp)  

Dearborn  Brass  (GMPBA)  

Hill  Knitting  Mills  (Comp) 


Location 


Temecola,  CA  

New  Britain,  CT  ... 
Washington,  NC  .. 

Tyler,  TX 

Richmond  Hill,  NY 


Date  of  peti- 
tion 


Product(s) 


11/15/2000    Seals^ 
11/09/2000    Steel  Rolling  and  Slitting. 
11/13/2000  :  Textile  Yams. 
11/16/2000  i  Plumbing  Fixtures. 
11/01/2000  i  Knits  and  Wetts. 
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Petitions  Instituted  on  11/27/2000— Continued 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  peti- 
tion 

Product(s) 

38  351  

Tyco  Electronics  (Wrks)  

Sanford,  ME  

Macon,  GA  

Cherry  Hill.  NJ  

Lebanon.  IN 

Morganfield,  KY 

Poteau,  OK 

Belzoni,  MS  

Kalamazoo,  Ml  

Corona,  CA  

Baileyville,  ME  

El  Paso,  TX  

Cleveland,  OH  

Middleton,  CT 

El  Paso,  TX  

Alamo,  TX  

Bend,  OR  .._ 

Erin,  TN  

Coeurd'Alene,  ID  

Parsippany,  NJ  

AltaVista,  VA 

11/07/2000 
11/13/2000 
11/06/2000 
11/08/2000 
11/10/2000 
11/09/2000 
11/09/2000 
10/30/2000 

11/08/2000 
11/07/2000 
11/13/2000 
11/14/2000 
11/03/2000 
11/08/2000 
11/13/2000 
11/07/2000 
11/14/2000 
11/13/2000 
11/03/2000 
11/16/2000 

Electronic  Connectors 

38,352 

Mulox,  Inc.  (Comp)  

Langston  Corp  (Wrks) 

Parker  Hannifin  Corp  (USWA)  

Intermediate  Bulk  Containers 

38  353   

Machines  to  Make  Corrugated  Boxes. 
Resin  Bonded  Filter  Cartridge. 
Administrative  Functions 

38  354 

38  355   

LSC  Kentucky,  LLC  (Wrks) 

Johnson  Controls,  Inc.  (IBEW)  

Jockey  International  (Wrks)  

Tower  Automotive  (Wrks)  

38,356 

Electrical  Controls  and  Panels 

38,357 

38,358 

Men's  Tee  Shirts. 

Structural  Stampings,  Welded  Assem- 
blies. 
Rexglass. 

Oriented  Strand  Boards. 
Jeans 

38  359 

Johns  Manville  Int'l  (Comp)  

Georgia  Pacific  (PACE)  

Don  Shapiro/Action  West  (Wrks)  

38,360 

38,361  

38  362   

LTV  Steel  (USWA)  

Pratt  and  Whitney  (lAMAW)  

Steel 

38,363 

Aircraft  Engine  Turbines. 
Disposables  Medk^al  Products. 
Frozen  Foods 

38,364 

Johnson  and  Johnson  Med  (Comp)  

Agrilink  Foods  (Wrks)  

Bend  Millwork  Co.  (Comp) 

Key  Industries,  Inc.  (Comp)  

Crown  Pacific  (lAMAW)  

38,365 

38,366 

Wood  Mouldings  and  Millwork. 
Shirts 

38  367   

38,368 

Framing  Lumber. 
Software 

38,369 

Dun  and  Bradstreet  (Writs) 

A.O.  Smith  Electrical  (Comp) 

38,370 

Electric  Meters 

[FR  Doc.  00-31811  Filed  12-13-00;  8:45  ami 

BILUNQ  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-37,828) 

Johnstown  Corporation,  Johnstown, 
PA;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  September  26,  2000.  the 
United  Steelworkers  of  America 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-37.828.  The  denial 
notice  was  signed  on  August  15,  2000 
and  was  published  in  the  Federal 
Register  on  September  12,  2000  {65  FR 
55049). 

The  petitioner  presented  new 
information  concerning  declining 
customers  of  the  subject  firm.  The 
Department  will  therefore  conduct 
further  survey  of  the  Johnstown 
Corporation  customers. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  appUcation 
is,  therefore,  granted. 


Signed  at  Washington,  DC  this  19th  day  of 
October  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  00-31812  Filed  12-13-00;  8:45  am) 

BILUNG  COOE  4510-^a-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37,828] 

Johnstown,  Corporation,  Johnstown, 
PA;  Notice  of  Revised  Determination  of 
Reconsideration 

On  October  19,  2000,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  soon  will  be  published  in  the 
Federal  Register. 

The  Department  initially  denied  TAA 
to  workers  of  Johnstown  Corporation, 
Johnstown,  Pennsylvania,  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met. 

On  reconsideration,  the  Department 
obtained  additional  information  from 
the  company  regarding  the  company's 
lost  customer  bids  of  iron  rolls  diu^ing 
the  relevant  period.  The  survey  revealed 
that  major  respondents  reported 
awarding  the  contracts  to  foreign 
sources  for  which  the  subject  firm  was 
the  lowest  domestic  bidder. 


Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
iron  rolls  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
of  Johnstown  Corporation,  Johnstown, 
Pennsylvania.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Johnstown  Corporation. 
Johnstown,  Pennsylvania  who  became  totally 
or  partially  separated  from  employment  on  or 
after  June  9, 1999  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974; 

Signed  in  Washington,  DC  this  16th  day  of 
November  2000. 

Linda  G.  Poole, 

Certifying  Officer.  Di\ision  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  00-31813  Filed  12-13-00;  8:45  am] 

BILUNG  COOE  4S1(>-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[T-W-37,910] 

Mallinclcrodt,  Incorporated,  Nellcor 
Puritan  Bennett,  Incorporated,  Puritan- 
Bennett  Corporation,  Respiratory 
Division  Carlsbad,  CA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Vilorker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
U.S.  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  5,  2000,  applicable  to  workers 
of  Mallinckrodt.  Incorporated, 
Respiratory  Division.  Carlsbad. 
California.  The  notice  was  published  in 
the  Federal  Register  on  November  1 . 
2000  (FR  65  65330). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  critical  care  medicd  equipment.  New 
information  provided  by  the  State 
shows  that  Nellcor  Piu-itan  Bennett. 
Incorporated  and  Piiritan-Bennett 
Corporation  are  business  units  of 
Mallinckrodt,  Incorporated.  New 
information  also  shows  that  workers 
separated  firom  employment  at  the 
subject  firm  had  their  wages  reported 
under  two  separate  unemployment 
insurance  (UI)  tax  accounts:  Nellcor 
Puritan  Bennett,  Incorporated  and 
Puritan-Bennett  Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mallinckrodt,  Incorporated,  Respiratory 
Division  who  were  adversely  affected  by 
increased  imports  of  critical  care 
medical  equipment. 

The  amended  notice  applicable  to 
TA-W-37,910  is  hereby  issued  as 
follows: 

All  workers  of  the  Mallinckrodt, 
bicorporated,  Nellcor  Puritan  Bennett, 
Incorporated,  Puritan-Bennett  Corporation, 
Respiratory  Division,  Carlsbad,  California 
who  became  totally  or  partially  separated 
from  employment  on  or  after  July  5, 1999 
through  Octobw  5.  2002  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  29th  day  of 
November,  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-31816  Filed  12-13-00;  8:45  ami 

BUJJNG  CODE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-37,884] 

Rycraft,  incorporated,  Corvallis,  OR; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  November  2,  2000,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  appUcable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  November  15,  2000  (65  FR 
69050). 

The  Department  initially  denied  TAA 
to  workers  of  Rycraft.  Incorporated, 
Corvallis.  Oregon  producing  terra  cotta 
cookie  stamps  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974.  as  amended,  was  not 
met. 

On  reconsideration,  the  Department 
conducted  further  survey  of  the  major 
independent  brokers  of  Rycraft.  The 
survey  revealed  that  the  former 
customers  of  Rycraft  imported 
substantial  amounts  of  terra  cotta  cookie 
stamps  while  reducing  purchases  from 
Rycraft. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
terra  cotta  cookie  stamps,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Rycraft, 
Incorporated,  Corvallis,  Oregon.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Rycraft,  Incorporated, 
Corvallis,  Oregon  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  27, 1999  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C.  this  22nd  day 
of  Noveml)er  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  00-31814  Filed  12-13-00;  8:45  ami 

BILUNG  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,061] 

TRW,  Valve  Division  Danville,  PA; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  November  11,  2000,  the 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  petition  TA-W-38,061.  The 
denial  notice  was  signed  on  October  10, 
2000  and  published  in  the  Federal 
Register  on  November  1,  2000  (65  FR 
65329). 

The  Department  has  reviewed  the 
request  for  reconsideration  and  has 
determined  that  further  survey  of  a 
major  declining  customer  of  the  subject 
firm  would  be  appropriate. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  30th  day  of 
November  2000. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-31815  Filed  12-13-00;  8:45  ami 
BILUNG  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-042811 

Greenwood  Mills  Inc.,  Grelge  and 
Denim  Greenwood,  SO;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Title  11. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  23331),  an  investigation  was 
initiated  on  November  8,  2000,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Greenwood  Mills  Inc.,  Greige  and 
Denim,  Greenwood,  South  Carolina.  The 
workers  producer  lightweight  textiles. 
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The  petitioner  has  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  tenninated. 

Signed  in  Washington,  DC  this  28th  day  of 
November,  2000. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  00-31818  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4020] 

Thomson  Consumer  Electronics, 
incorporated,  A.T.O.  Division, 
Dunmore,  PA;  Notice  of  Negative 
Determination  on  Reconsideration 

On  October  17,  2000.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

The  Department  initially  denied 
NAFTA  to  workers  of  Thomson 
Consiuner  Electronics,  Incorporated, 
A.T.O.  Division,  Dimmore.  PA  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974.  as  amended, 
was  not  met.  The  workers  at  the  subject 
firm  were  engaged  in  employment 
related  to  the  production  of  color 
television  pictiire  tubes. 

The  petitioner  presented  evidence 
that  the  Department's  siu^ey  of  the 
company's  customer  was  incomplete. 

On  reconsideration,  the  Department 
requested  that  the  subject  firm  provide 
additional  information  concerning 
declining  customers.  Upon  exeunination 
of  those  customers,  it  was  discovered 
that  the  customers  were  located  in 
Mexico.  Those  customers  were  the 
reason  for  the  declines  in  sales, 
production  and  employment  at  the 
subject  plant.  Company  sales  of  color 
television  pictiue  tubes  to  the  domestic 
market  did  not  decline  during  the 
relevant  period. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of 
Thomson  Consumer  Electronics. 


Incorporated.  A.T.O.  Division, 
Diuimore.  Pennsylvania. 

Signed  at  Washington,  IX],  this  4th  day  of 
December,  2000. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  00-31819  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Applications  for  a  Permit  To  Fire  More 
Than  20  Boreholes,  for  the  Use  of 
Nonpermissible  Blasting  Units, 
Explosives,  and  Shot-Firing  Units 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Mine  Safety  and  Health  Administration 
(MSHA)  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  related  to  the 
application  for  a  permit  to  fire  more 
than  20  boreholes,  for  the  use  of 
nonpermissible  blasting  units,  and  for 
the  use  of  nonpermissible  explosives 
and  nonpermissible  shot-firing  units, 
and  posting  of  warning  notices  with 
regard  to  mis-fired  explosives. 

DATES:  Submit  comments  on  or  before 
February  12,  2001. 

ADDRESSES:  Send  comments  to  Brenda 
C.  Teaster,  Acting  Chief.  Records 
Management  Division.  4015  Wilson 
Boulevard.  Room  709A,  Arlington.  VA 
22203-1984.  Conunenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  E-mail  to 
bteaster@msha.gov.  along  with  an 
original  printed  copy.  Ms.  Teaster  can 
be  reached  at  (703)  235-1470  (voice)  or 
(703)  235-1563  (facsimile). 


FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  information 
collection  request  and  further 
information  may  be  obtained  by 
contracting  Brenda  C.  Teaster,  Acting 
Chief.  Records  Management  Division, 
U.S.  Department  of  Labor.  Mine  Safety 
and  Health  Administration.  Room  715. 
4015  Wilson  Boulevard,  Arlington.  VA 
22203-1984.  Ms.  Teaster  can  be  reached 
at  bteaster@msha.gov  (Internet  E-mail). 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Section  313  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act).  30  U.S.C.  873.  a  mine 
operator  is  required  to  use  permissible 
explosives  in  underground  coal  mines. 
The  Mine  Act  also  provides  that  under 
safeguards  prescribed  by  the  Secretary 
of  Labor,  a  mine  operator  may  permit 
the  firing  of  more  than  20  shots  and  the 
use  of  nonpermissible  explosives  in 
sinking  shafts  and  slopes  from  the 
surface  in  rock.  Title  30.  CFR  75.1321 
outlines  the  procediu-es  by  which  a 
permit  may  be  issued  for  the  firing  of 
more  than  20  boreholes  and/or  the  use 
of  nonpermissible  shot-firing  imits  in 
underground  coal  mines.  In  those 
instances  in  which  there  is  a  misfire  of 
explosives.  30  CFR  75.1327  requires  that 
a  qualified  person  post  each  accessible 
entrance  to  the  affected  area  with  a 
warning  to  prohibit  entry.  Title  30  CFR 
77.1909-1  outlines  the  procedures  by 
which  a  coal  mine  operator  may  apply 
for  a  permit  to  use  nonpermissible 
explosives  and/or  shot-firing  units  in 
the  blasting  of  rock  while  sinking  shafts 
or  slopes  for  undergroimd  coal  mines. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhemce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g..  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

Title  30,  CFR  75.1321.  75.1327  and 
77.1901-1  provide  MSHA  District 
Managers  with  the  authority  to  address 
imusual  but  reoccurring  blasting 
practices  needed  for  breaking  rock  types 
more  resilient  than  coal  and  for  misfires 
in  blasting  coal.  MSHA  uses  the 
information  requested  to  issue  permits 
to  mine  operators  or  shaft  and  slope 
contractors  for  the  use  of 
nonpermissible  explosives  and/or  shot- 
firing  units  imder  30  CFR  Part  77, 
Subpart  T— Slope  and  Shaft  Sinking. 
Similar  permits  are  issued  by  MSHA  to 


imderground  coal  mine  operators  for 
shooting  more  than  20  bore  holes  and/ 
or  for  the  use  of  nonpermissible  shot 
firing  units  when  requesed  under  30 
CFR  Part  75.  Subpart  N— Explosives  and 
Blasting.  The  approval  permits  allow 
the  use  of  specific  equipment  and 
explosives  in  limited  appliations  and 
under  exceptional  circumstances  where 
standard  coal  blasting  techniques  or 
equipment  is  inadequate  to  the  task. 
These  permits  inform  mine  management 
and  the  miners  of  the  steps  to  be 
employed  to  protect  the  safety  of  any 
person  exposed  to  such  blasting  while 
using  nonpermissible  items.  Also,  the 
posting  of  danger/warning  signs  at 
entrances  to  locations  where  an  misfired 


blast  hole  or  round  remains  indisposed 
is  a  safety  precaution  predating  the  Coal 
Mine  Safety  and  Health  Act. 

Type  of  Review:  Extension  (without 
change). 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  30  CFR  75.1321.  75.1327.  and 
77.1909-1 — use  of  nonpermissible 
blasting  units,  and  for  the  use  of 
nonpermissible  explosives  and 
nonpermissible  shot-firing  units,  and 
posting  of  warning  notices  with  regard 
to  misfired  explosives  (pertains  to  coal 
mining  industoy). 

OMB  Number  1219-0025. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 


Cite/reference 


75.1321     Permit  Appl.  

75.1327    Misfire  Notices  Posted 
77.1909-1     PemiltAPL 


Totals 


Total 
respondents 


51 

106 

4 


Frequency 


On  Occasion 
On  Occasion 
On  Occasion 


Total 
responses 


51 

106 

4 


161 


Average 
time  per  response 


T 


1  tKHjr 

20  minutes 
1  hour  


Burden 
(hours) 


51 
35 

4 


90 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $650. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  8,  2000. 
Charlene  N.  Barnard. 

Acting  Chief,  Records  Management  Division. 
[FR  Doc.  00-31821  Filed  12-13-00;  8:45  am] 

BILUNO  CODE  4510-43-M 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO,  UNITED 
STATES  SECTION 

Corrections  Notice  for  Notice  of 
Availability 

agency:  United  States  Section, 
International  Boimdary  and  Water 
Commission,  United  States  and  Mexico. 
ACTION:  Corrections  Notice  for  Notice  of 
Availability. 

SUMMARY:  This  document  corrects  three 
text  errors  appearing  in  the  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  for  the  El  Paso-Las 
Cruces  Regional  Sustainable  Water 
Project  in  Sierra  and  Doiia  Ana  coimties. 
New  Mexico  and  El  Paso  County.  Texas 
published  in  the  Federal  Register  (65 
FR  71128)  on  November  29.  2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Douglas  Echlin,  Environmental 
Protection  Specialist.  Environmental 
Management  Division.  USIBWC.  4171 
North  Mesa  Street.  C-310.  El  Paso. 
Texas  79902  or  call  915/832-4741.  E- 
mail:  dougechlin@ibwc.state.gov. 

SUPPLEMENTARY  INFORMATION:  Three 
corrections  are  indicated  in  the 
referenced  Notice  of  Availability  as 
follows: 

Summary — The  last  sentence  of  the 
paragraph  is  corrected  to  read.  "No  final 
action  can  be  taken  on  this  proposal 
diuing  the  30  days  following  the  filing 
of  this  FEIS,  in  accordance  with  the 
Council  on  Environmental  Quality 
regulations,  40  CFR  1506.10(b)(2)." 

Supplementary  Information — The 
third  sentence  of  the  last  paragraph  is 
corrected  to  read,  "A  Record  of  Decision 
will  be  executed  on  this  proposal  after 
a  minimum  of  30  days  following  the 
filing  of  the  FEIS." 

Supplementary  Information,  last 
paragraph,  last  sentence — Correct  to 
read,  "No  final  action  will  be  taken  on 
the  proposed  action  before  30  days 
following  pubUcation  of  the  notice  of 
availability  of  the  EIS  by  EPA." 

Dated:  November  30,  2000. 
William  A.  Wilcox.  Jr., 
Legal  Advisor. 
[FR  Doc.  00-31869  Filed  12-13-00;  8:45  am) 

BILUNG  COOE  471(M»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (00-142)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  the  University  of  Houston.  Houston, 
TX.  has  apphed  for  a  partially  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,780.186,  entitled  "High 
Performance  Zinc  Anode  for  Battery 
Applications."  Written  objections  to  the 
prospective  grant  of  a  license  should  be 
sent  to  the  Johnson  Space  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  February  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Cate,  Patent  Attorney,  NASA 
Johnson  Space  Center,  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281)  483-1001. 

Dated:  December  7,  2000. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  00-31872  Filed  12-13-00;  8:45  am] 
BILUNO  COOE  7510-01-P 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Out-of*Business  New 
England  Dairy  Producer  Escrow 
Reimbursement  Program 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Solicitation  of  application 

claims  from  eligible  out-of-business 

New  England  dairy  producers  for 

reimbursement  of  escrowed  funds. 

SUMMARY:  The  Northeast  Dairy  Compact 
Commission  announces  an  Escrow 
Reimbursement  Program  for  those  New 
England  dairy  producers  who  were  in 
business  but  ceased  operations  during 
the  pendency  of  the  New  York  Dairy 
Foods,  Inc.  htigation  from  July  1,  1997 
through  March  31,  2000.  Part  of  the 
Compact  Over-order  Producer  payment 
was  placed  in  escrow  monthly  during 
the  litigation  and  those  funds  have  since 
been  released  by  the  Federal  District 
Court  for  distribution  to  New  England 
dairy  producers. 

Producers  whose  milk  was  marketed 
in  New  England  either  through  pool 
plants  or  partially  regulated  plants  may 
be  eligible  for  payment.  Those 
producers  who  had  been  in  business 
during  any  part  of  the  period  of  the 
htigation  but  had  ceased  operation 
before  March  31,  2000  qualify  for 
reimbursement  if  their  verified  clcdms 
exceed  $50.00.  Producers  who  were  still 
in  business  on  Meirch  31,  2000  were 
reimbursed  those  funds  in  the 
September  Compact  payment  and  do 
not  qualify. 

The  Compact  Commission  has 
determined  that  eligible  producers  who 
went  out  of  business  will  be  reimbursed 
on  the  basis  of  pounds  of  milk  shipped 
during  the  period  July  1,  1997  through 
March  31,  2000.  Qualified  producers 
must  file  notarized  Application  Claim 
Forms  with  the  Commission 
doctimenting  the  handler  and  the 
pounds  of  milk  shipped  by  month.  The 
Forms  must  be  filed  for  verification 
between  December  1,  2000  and  February 
28.  2001.  Payments  to  qualified 
producers  for  claims  above  $50.00  will 
be  made  in  January,  February  or  March, 
2000. 

DATES:  Application  Claim  Forms  will  be 
available  atfter  December  1,  2000  and 
must  be  filed  by  February  28,  2001. 
ADDRESSES:  Application  Claim  Forms 
are  available  from  and  must  be  filed 
with  the  Out-of-Business  Escrow 
Reimbiusement  Program,  Northeast 
Dairy  Compact  Commission,  34  Barre 
Street,  Suite  2,  Montpelier,  VT  05602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 


Northeast  Dairy  Compact  Commission, 
34  Barre  Street,  Suite  2,  Montpeher,  VT 
05602.  Telephone  (802)  229-1941,  Fax 
(802)  229-2028,  E-mail 
smae@dairycompact. 

Authority:  7  U.S.C.  7256. 

Dated:  November  17,  2000. 
Daniel  Smith, 
Executive  Director. 
[PR  Doc.  00-31792  Filed  12-13-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-333-LT  and  50-286-LT 
(consolidated)] 

Power  Authority  of  the  State  of  New 
York  and  Entergy  Nuclear  Fitzpatrick 
LLC,  Entergy  Nuclear  Indian  Point  3 
LLC,  Entergy  Nuclear  Operations,  Inc. 
(James  A.  FitzPatrick  Nuclear  Power 
Plant)  and  Indian  Point  Nuclear 
Generating  Unit  No.  3):  CLI-00-22, 
Memorandum  and  Order 

Commissioners:  Richard  A.  Meserve, 
Chairman,  Greta  Joy  Dicus,  Nils  J.  Diaz, 
Edward  McGaffigan,  Jr.  and  Jeffrey  S. 
Merrifield 
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I.  Introduction 

This  proceeding  involves  applications 
which  together  seek  the  Commission's 
authorization  to  transfer  the  operating 
licenses  of  both  the  Indian  Point 
Nuclear  Generating  Unit  No.  3  ("Indian 
Point  3")  and  the  James  A.  FitzPatrick 
Nuclear  Power  Plant  ("FitzPatrick"). 
The  Indian  Point  plant  is  located  in 
Westchester  County,  New  York,  beside 
the  Hudson  River.  Its  property  lies 
partially  within  the  Town  of  Cortlaridt 
and  entirely  within  the  Hendrick 
Hudson  School  District.  The  FitzPatrick 
plant  is  located  in  the  town  of  Scriba  in 
Oswego  County,  New  York. 

The  Power  Authority  of  the  State  of 
New  York  ("PASNY")  seeks  to  transfer 
its  ownership  interest  in,  and  operating/ 
maintenance  responsibility  for,  the 
Indian  Point  3  plant  to  Entergy  Nuclear 
Indian  Point  3,  LLC  ("Entergy  Indian 
Point")  and  Entergy  Nuclear  Operations, 
Inc.  ("Entergy  Nuclear  Operations"), 
respectively.  Similarly,  PASNY  would 
transfer  its  ownership  interest  in,  and 
operating/maintenance  responsibility 
for,  the  FitzPatrick  plant  to  Entergy 
Nuclear  FitzPatrick,  LLC  ("Entergy 
FitzPatrick")  and  Entergy  Nuclear 
Operations,  respectively. 

The  applications  were  submitted  to 
the  Commission  on  May  11  and  12, 
2000,  pursuant  to  Section  184  of  the 
Atomic  Energy  Act  of  1954  ("AEA")  ^ 


and  section  50.80  of  the  Commission's 
regulations. 2  On  June  28,  2000,  the 
Commission  published  notices  of  the 
FitzPatrick  and  Indian  Point  3 
applications  in  the  Federal  Register.  See 
65  FR  39953  and  39954,  respectively. 

The  Commission  received  five 
petitions  to  intervene  (or  participate) 
and  requests  for  hearing  from 
individuals  or  entities  wishing  to 
address  or  oppose  one  or  both  of  the 
license  transfer  applications.  The 
petitioners  are  Citizens  Awareness 
Network  ("CAN");  the  Town  of 
Cortlandt  together  with  the  Hendrick 
Hudson  School  District  (collectively 
"Cortlandt");  Westchester  County 
("Westchester")  (petitioning  to 
participate  as  a  governmental  entity); 
Local  1-2  of  the  UtiUty  Workers  of 
America  ("the  Union");  and  the  Nuclear 
Generation  Employees  Association, 
together  with  VVilliam  Carano,  Thomas 
Pulcher  and  Richard  Wiese,  Jr. 
(collectively  "the  Association"). ^  The 
applicants  filed  an  Answer  to  each  of 
these  hearing  requests.  All  petitioners 
except  Westchester  submitted  replies  to 
the  applicants'  answers.  The  Union 
subsequently  withdrew  its  petition.  The 
NRC  staff  is  not  participating  as  a  party 
in  the  adjudicatory  portion  of  this 
proceeding.  See  generally  10  CFR 
§  2.1316(b),  (c).  We  consider  the 
pleadings  under  Subpart  M  of  our 
procedural  rules.  10  CFR  2.1301-2.1331. 

For  the  reasons  set  forth  below,  we 
grant  the  requests  for  hearing  of  CAN, 
Cortlandt  and  the  Association.  We  also 
grant  Westchester's  request  to 
participate  in  a  hearing  as  an  interested 
governmental  entity.  Finally,  we  admit 
certain  issues  involving  whether  the 


•  42  U.S.C.  2234  (precluding  the  transfer  of  any 
NRC  license  unless  the  Commission  both  finds  the 
transfer  in  accordance  with  the  AEA  and  gives  its 
consent  in  writing).  On  November  9.  2000,  the  NRC 
staff  issued  orders  approving  the  two  applications 
for  license  transfer.  Pursuant  to  10  CFR  2.1327,  the 
petitioners  in  this  proceeding  could  have  asked  the 


C^ummission  by  November  17,  2000,  to  stay  the 
eKect  of  the  staffs  two  orders,  but  petitioners  filed 
no  stay  motion.  Consequently,  PASNY  and  the 
Entergy  companies  were  free  to  close  the  sale  of  the 
two  nuclear  plants,  which  they  did  on  November 
21.  2000.  Neither  the  staffs  approvals,  nor  the 
closing  of  the  sale  affects  the  instant  adjudicatory 
proceeding.  The  purpose  of  this  proceeding  is  to 
resolve  whether,  for  the  reasons  raised  by  the 
petitioners,  the  Commission  should  disapprove  the 
transfers  and  require  the  applicants  to  return  the 
plant  ownership  to  the  status  quo  ante  or  modify 
the  license  notwithstanding  the  staffs  orders  and 
the  applicants'  actual  consummation  of  the  sale. 
See  Vermont  Yankee  Nuclear  Power  Corp.  (Vermont 
Yankee  Nuclear  Power  StationJ,  CLI-00-17,  52  NRC 
79.  82-83  (2000). 

2 10  CFR  50.80.  This  regulation  reiterates  the 
requirements  of  AEA  section  184,  sets  forth  the 
filing  requirements  for  a  license  transfer  application 
and  establishes  the  following  test  for  approval  of 
such  an  application:  (1)  the  proposed  transferee  is 
qualified  to  hold  the  license  and  (2)  the  transfer  is 
otherwise  consistent  with  law.  regulations  and 
('ommission  orders. 

^  In  addition,  the  County  of  Putnam  sought  and 
was  granted  an  extension  of  time  until  July  31 . 
2000,  by  which  to  file  its  petition  to  intervene  and 
request  for  hearing.  However,  Putnam  filed  no 
petition  or  request. 


Entergy  companies  have  demonstrated 
their  financial  ability  to  operate  and 
maintain  the  plants  safely  and  whether 
they  have  provided  a  reasonable 
assurance  of  adequate  decommissioning 
funding. 

n.  The  License  Transfier  Applications 

As  noted  above,  PASNY,  Entergy 
FitzPatrick  and  Entergy  Nuclear 
Operations  have  filed  applications 
seeking  to  transfer  the  ownership  of  the 
FitzPatrick  plant  to  Entergy  FitzPatrick 
and  the  operating  and  maintenance 
responsibilities  for  the  plant  to  Entergy 
Nuclear  Operations.  The  regulatory 
responsibility  for  decommissioning  the 
plant  would  also  transfer  to  Entergy 
FitzPatrick.  Pursuant  to  the 
Decommissioning  Agreements  and 
subject  to  the  monetary  limits  of  those 
Agreements,  PASNY  would  retain  the 
decommissioning  funds  and  would  have 
a  contractual  obligation  to  provide 
funds  to  Entergy  FitzPatrick  (up  to  a 
specified  limit)  to  decommission  the 
FitzPatrick  plant.'' 

Similarly,  PASNY,  Entergy  Indian 
Point  and  Entergy  Nuclear  Operations 
have  filed  applications  seeking  to 
transfer  the  ownership  of  the  Indian 
Point  plant  to  Entergy  Indian  Point  and 
the  operating  and  maintenance 
responsibilities  for  the  plant  to  Entergy 
Nuclear  Operations.  The  regulatory 
responsibility  for  decommissioning  the 
plant  woiUd  also  transfer  to  Entergy 
Indian  Point.  Pursuant  to  the 
Decommissioning  Agreements  and 
subject  to  the  monetary  limits  of  those 
Agreements,  PASNY  would  retain  the 
Decommissioning  Funds  and  would 
have  a  contractual  obligation  to  provide 
funds  to  Entergy  Indian  Point  (up  to  a 
specified  limit)  to  decommission  the 
Indian  Point  3  plant. 

Under  both  applications,  however, 
PASNY  would  have  the  option  of 
terminating  this  contractual  obligation 
upon  the  occurrence  of  certain  events 
specified  in  the  Decommissioning 
Agreements.  Upon  such  termination, 
PASNY  would  have  no  fiuther 
contractual  responsibility  to  its 
successor  owner  (Entergy  FitzPatrick  or 
Entergy  Indian  Point,  as  applicable)  and 
no  further  involvement  with  the 
decommissioning  process  for  that  plant. 
At  that  point,  PASNY  would  be  required 
to  transfer  the  decommissioning  funds 
to  its  successor  owner,  subject  to  certain 
conditions. 

If  PASNY  does  not  terminate  its 
contractual  responsibility  before  the 
decommissioning  of  the  applicable 


<  Commitments  limiting  PASNY's  role  to  holding 
and  disbursing  the  decommissioning  funds  are 
contained  in  a  letter  dated  Sept.  21,  2000. 


plant  begins,  then  PASNY's  contractual 
responsibility  would  be  carried  out 
pursuant  to  the  Decommissioning 
Agreements.  Under  those  Agreements, 
PASNY  and  Entergy  Nuclear,  Inc. 
("ENI")  must  enter  into  an  agreement 
whereby  ENI  would  decommission  the 
plants  in  accordance  with  the 
Decommissioning  Agreements.  Entergy 
FitzPatrick  and  Entergy  Indian  Point, 
through  their  authorized  agent,  Entergy 
Nuclear  Operations,  would  at  all  times 
retain  ultimate  control  over  the  timing 
and  control  of  the  decommissioning 
activities  of  ENI  and  its  contractors. 

The  new  owners  and  the  new  operator 
of  the  Indian  Point  3  and  FitzPatrick 
nuclear  plants  are  not  "electric  utilities" 
tmder  our  rules,  and  thus  must 
demonstrate  financial  quaUfications  to 
own  and/or  operate  the  plant.  See  10 
CFR  50.33(f).  These  Entergy  companies 
have  submitted  five-year  cost  and 
revenue  projections  in  accordance  with 
our  rules,  see  id.,  but  much  of  their 
material  was  submitted  as  confidential 
financial  information  and  has  been 
withheld  from  public  disclosiue. 

Upon  the  closing  of  the  purchase  and 
sales  agreements,  all  employees  within 
PASNY's  Nuclear  Generation 
Department,  and  certain  other 
employees  supporting  the  Nuclear 
Generation  Department,  would  become 
employees  of  Entergy  Nuclear 
Operations.  The  application  proposes 
no  physical  or  operational  changes  to 
the  FitzPatrick  or  Indian  Point  facilities, 
but  does  request  certain  administrative 
changes  to  the  licenses  that  are 
necessary  to  reflect  the  proposed 
transfers.  See  65  FR  at  39953-54. 

Before  reaching  petitioners'  standing 
and  the  admissibility  of  their  issues,  we 
must  first  address  certain  pending 
procedural  motions. 

m.  Preliminary  Procedural  Issues 

A.  CAN'S  Motion  to  Consolidate  the 
Commission 's  Consideration  of  the 
Applications 

CAN  moves  for  a  joint  hearing  on  all 
applications.  CAN  argues  that  there  are 
overarching  concerns  that  affect  the 
transfer  of  both  facilities — concerns 
stemming  from  the  Entergy  companies' 
joint  negotiation  of  both  sales  and  their 
intertwining  of  the  two  plants'  finances, 
day-to-day  operations  and  reactor 
decommissioning.  See  CAN's  Petition, 
dated  July  31,  2000.  at  7.  Conversely, 
Cortlandt  objects  to  such  a 
consolidation.  Cortlandt  states  that  the 
issuance  of  separate  orders  for  each 
facility  would  be  in  the  public  interest 
because  it  "would  facilitate  review 
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thereof  and  action  thereupon."  ^ 
However,  Cortlandt  has  offered  us  no 
rationale  to  justify  this  conclusion. 
Given  that  CAN  and  the  Association 
present  a  number  of  argiunents 
applicable  to  both  plants,  we  believe 
that  the  parties'  and  the  Commission's 
resources  are  better  spent  by  addressing 
these  arguments  only  once.  We  therefore 
grant  CAN's  motion  to  consolidate  the 
FitzPatrick  and  Indian  Point  3  license 
transfer  proceedings. 

B.  The  Association's  and  CAN's  Motions 
for  Stay 

The  Association  seeks  a  stay  of  this 
NRC  proceeding  pending  a  decision  by 
the  New  York  courts  regarding  the 
rights,  obligations  and  liabilities  of  its 
members,  the  Entergy  companies,  and 
PASNY.  See  Association's  Petition  to 
hitervene,  dated  July  17,  2000,  at  19,  21. 
The  Association  brought  that  state  court 
action  on  July  27,  2000. ^  In  support,  the 
Association  asserts  that  the  state  court 
action  could  render  void  or  voidable  the 
sales  transaction  involving  the  two 
plants,  that  the  outcome  of  the  state 
court  action  could  assist  in  clarifying 
the  Conunission  record,  and  that 
consummation  of  the  sales  transaction 
could  render  irreversible  many  aspects 
of  the  Association  members' 
relationship  with  the  applicants.  See 
Association's  Reply  Brief,  dated  Aug.  3, 
2000.  at  26. 

Similarly,  CAN  seeks  a  stay  of  the 
adjudication  until  the  Internal  Revenue 
Service  ("IRS"),  the  Federal  Energy 
Regulatory  Commission  ("FERC")  and 
the  New  York  State  Department  of 
Environmental  Conservation  ("DEC") 
have  completed  their  own  proceedings 


'  See  Cortlandt's  Petition  for  Extension  of  Time, 
dated  July  7,  2000,  at  4  n.l.  This  petition,  despite 
its  name,  includes  both  a  petition  to  intervene  and 
request  for  hearing. 

•  See  Verified  Petition,  Nuclear  Generation 
Employees  Ass'n  v.  New  York  Power  Auth.  (Sup. 
Ct.,  Westchester  Co.,  NY),  Index  No.  11129/00  (filed 
July  27,  2000)  (appended  to  Association's  Reply 
Brief  as  Exh.  1).  See  also  Association's  Reply  Brief, 
dated  Aug:  3,  2000,  at  3.  We  note  in  passing  that, 
on  July  26,  2000,  the  Town  of  Cortlandt  filed  a 
separate  action  in  New  York  State  court,  also 
challenging  the  transfer.  See  Verified  Petition.  Toivn 
of  Cortlandt  v.  Power  Auth.  of  the  State  ofN.Y. 
(Sup.  Ct.,  Westchester  Co.,  NY),  Index  No.  11084- 
00  (filed  July  26,  2000)  (appended  to  Cortlandt's 
Supplemental  Statement,  dated  July  31,  2000) 
(hereafter  "Cortlandt  Verified  Petition"),  petition 
denied  (Sept.  15,  2000),  appeal  noticed  (Sept.  22, 
2000)  (court  denial  and  appeal  notice  both 
appended  to  Cortlandt's  Submission  of 
Supplemental  Information,  dated  Sept.  28,  2000). 
See  also  Affirmation  of  Peter  Henner.  dated  July  31, 
2000,  at  1 29  (appended  to  Cortlandt's 
Supplemental  Statement,  dated  July  31.  2000).  (We 
cite  to  the  paragraph  rather  than  the  page  number 
of  Mr.  Henner's  Affirmation  because  neither  version 
of  this  document  is  paginated  and  because  the 
contents  of  the  first  version  appear  on  different 
pages  from  the  same  content  of  the  second  version.) 


involving  the  transfer  of  the  two  plants. ^ 
CAN  asserts  that  these  agencies'  rulings 
could  affect  the  Entergy  companies' 
ability  to  own,  operate  and 
decommissiou  the  two  plants,^  and  that 
DEC  or  IRS  rulings  adverse  to  Entergy 
could  render  the  sales  agreement  void  or 
voidable.^ 

As  we  indicated  in  a  prior  case,  the 
pendency  of  parallel  proceedings  before 
other  forums  is  not  adequate  groiuids  to 
stay  a  license  transfer  adjudication.  See 
Niagara  Mohawk  Power  Corp.  (Nine 
Mile  Point,  Units  1  and  2),  CLI-9»-30, 
50  NRC  333,  343^4  (1999).  We 
therefore  deny  the  motions  for  a  stay. 
However,  we  instruct  the  parties  to 
inform  the  Commission  prompdy  of  any 
court  or  administrative  decision  that 
might  in  any  way  relate  to,  or  render 
moot,  all  or  part  of  the  instant 
proceeding.  Similarly,  if  at  any  point  the 
parties  to  this  proceeding  reach  a 
settlement  of  this  dispute,  or  if  the 
transfer  applicants  decide  to  withdraw 
or  postpone  their  application,  we  expect 
immediate  notification  to  the 
Commission. 

C.  Applicants'  Request  To  Deny 
Cortlandt's  Hearing  Motion  on 
Procedural  Grounds 

Applicants  assert  that  Cortlandt's 
Motion  for  Hearing  should  be  denied 
because  Cortiandt  failed  to  serve  the 
applicants  in  a  maimer  that  ensured 
delivery  on  the  due  date  of  filing.  See 
Answer  to  Cortlandt's  Petition,  dated 
Aug.  14,  2000,  at  3-4.  We  consider  such 
a  sanction  too  severe  for  the  offense. 
Cortlandt  has  acknowledged  its  error, 
apologized,  and  explained  that  it  was 
based  on  a  "communications  error" 
with  the  Commission's  Office  of  the 
Secretary.  See  Cortlandt's  Reply  Brief, 
dated  Aug.  21,  2000,  at  8.  Also, 


'On  Sept.  29,  2000,  FERC  authorized  Entergy 
Indian  Point's  and  Entergy  FitzPatrick's  purchase  of 
the  Indian  Point  3  and  FitzPatrick  nuclear  plants, 
respectively,  from  PASNY.  See  Entergy  Nuclear 
Indian  Point  3,  LLC  and  Entergy  Nuclear 
FitzPatrick,  LLC,  Docket  No.  ECOO-1 00-000,  "Order 
Authorizing  Disposition  of  Jurisdictional 
Facilities,"  92  FERC  1 61.281  (Sept.  29,  2000). 

Separately,  it  is  not  at  all  clear  whether  there  is 
any  request  or  proceeding  pending  before  the  IRS. 
Such  a  request  appears  to  be  the  assumption  on 
which  one  of  the  Association's  issues  rests  (see 
Association's  Petition  at  18,  referring  to  the 
potential  effects  of  "(a)  contrary  ruling  by  the  IRS"), 
and  also  is  expressly  one  of  the  assumptions  on 
which  CAN  bases  its  instant  stay  request.  However, 
the  record  contains  no  indication  that  the 
applicants  have  ever  sought  such  an  IRS  ruling. 
Conversely,  the  applicants'  responses  to  the 
Association's  (and  CAN's)  arguments  never  deny 
seeking  an  IRS  ruling. 

"  See  CAN'S  Petition  at  1-7.  See  also  id.  at  14 
(rapid  consolidation  of  nuclear  industry  justifies  a 
stay  pending  changes  in  NRC  regulations  and 
enforcement  practices);  CAN's  Reply  Brief,  dated 
Aug.  17,  2000,  at  5-6. 

'CAN'S  Reply  Brief  at  6. 


applicants  do  not  appear  to  have 
suffered  any  prejudice  as  a  result  of 
Cortlandt's  error.  We  therefore  deny 
their  motion. 

D.  CAN'S  Motion  For  a  Formal  Subpart 
G  Hearing 

In  both  a  separate  motion  and 
throughout  its  presentation  on  standing 
and  issues,  CAN  requests  a  formal 
hearing  under  Subpart  G  of  our 
procedural  regulations.  See  CAN's 
Petition  at  9-11,  22,  23,  29,  36,  42,  47, 
51,  55,56.  64,  66;  CAN's  Reply  Brief  at 
4-5,  9-10,  12.  CAN'S  motion  for  a 
Subpart  G  proceeding  is  expressly 
prohibited  under  10  CFR  2.1322(d).  See 
Vermont  Yankee  Nuclear  Power  Corp. 
(Vermont  Yankee  Nuclear  Power 

Station,  CLl-00-20,  52  NRC  at ,  slip 

op.  at  3  (Oct.  6,  2000). 

In  an  effort  to  avoid  this  prohibition, 
CAN  asserts  that  this  proceeding  falls 
within  the  boxmds  of  10  CFR  2.1329, 
providing  for  waiver  of  rules  under 
"special  circumstances"  which 
demonstrate  that  the  "application  of  a 
rule  or  regulation  would  not  serve  the 
purposes  for  which  it  was  adopted."  As 
"special  circiunstances,"  CAN  points  to 
the  fact  that  "the  matters  in  this  license 
transfer  are  not  strictly  'financial  in 
nature'  as  contemplated  in  the 
promulgation  of  Subpart  M."  See  CAN's 
Petition  at  9. 

CAN's  interpretation  of  the 
appropriate  scope  of  Subpart  M 
procediues  is,  in  our  view,  overly 
restrictive.  Our  Subpart  M  rules  are 
intended  to  apply  to  more  than  just 
those  cases  presenting  only  financial 
issues.  We  expected  when  promulgating 
Subpart  M  that  most  issues  woidd  be 
financial,  10  and  indeed  this  expectation 
has  been  fulfilled.  However,  we  also 
predicted  that  petitioners  would  raise 
other  categories  of  issues  as  well  (such 
as  foreign  ownership,  technical 
qualifications,  and  appropriate  critical 
staffing  levels) — a  prediction  that  has 
also  been  fulfilled."  For  that  reason, 
when  promulgating  Subpart  M,  we 
expressly  declined  to  adopt  the  nuclear 
industry  trade  organization's  suggestion 
that  we  limit  the  scope  of  Subpart  M 


">See  Nine  Mile  Point,  CU-99-30,  50  NRC  at 
345. 

"  See  Vermont  Yankee.  CLl-OO-20.  52  NRC  at 

,  slip  op.  at  11-14  (petitioners  raised  issues 

involving  technical  qualifications).  Northern  States 
Power  Co.  (Monticello  Nuclear  Generating  Plant), 
CLI-00-14,  52  NRC  37  (2000)  (petitioners  raised 
issues  regarding  the  proposed  Ifcensees'  technical 
qualifications),  reconsid'n  denied.  CLI-00-19,  52 
NRC  135  (2000),  Duquesne  Ught  Co.  (Beaver  Valley 
Power  Station,  Units  1  and  2),  CLI-99-23,  50  NRC 
21  (1999)  (petitioner  raised  labor  issues  between 
union  and  management  relating  to  plant  safety); 
Duquesne  Light  Co.  (Beaver  Valley  Power  Station, 
Units  1  and  2).  CU-99-25.  50  NRC  224  (1999) 
(same). 


proceedings  to  financial  matters.  ^^  We 
deny  CAN's  motion  for  essentially  the 
same  reason.  The  nature  of  petitioners' 
financial  and  technical  allegations  do 
not  call  for  an  alteration  in  the  usual 
Subpart  M  process. 

As  an  alternative  request,  CAN  moves 
for  a  consolidated  hearing  by  the 
Commission,  FERC  and  DEC.  See  CAN's 
Petition  at  11;  CAN's  Reply  Brief  at  7- 
8.  We  believe  holding  a  consolidated 
hearing  would  be  impractical  in  the 
particular  circumstances  of  this 
proceeding,  given  that  each  agency 
would  be  operating  under  a  different  set 
of  procedural  rules  and  governing 
statutes.  Moreover,  as  indicated  in 
footnote  7,  supra,  FERC  has  already 
concluded  its  parallel  proceeding 
involving  the  FitzPatrick  and  Indian 
Point  3  plants. 

Finally,  as  a  second  alternative 
request,  CAN  asks  that  the  Commission 
initiate  a  Subpart  M  hearing,  but 
consider  the  possibility  of  converting  it 
to  a  Subpart  G  hearing  at  a  later  date. 
See  CAN'S  Reply  Brief  at  9.  In  our  view, 
CAN  is  asking  nothing  more  than  the 
Commission's  regulations  already 
provide.  See  10  CFR  2.1322(d)  ("The 
Commission,  on  its  owrn  motion,  or  in 
response  to  a  request  from  a  Presiding 
Officer*  *  *,  may  use  additional 
procedures,  such  as  direct  and  cross- 
examination,  or  may  convene  a  formal 
hearing  luider  subpart  G  of  this  part  on 
specific  and  substantial  disputes  of  fact 
*   *  *  that  cannot  be  resolved  with 
sufficient  accuracy  except  in  a  formal 
hearing").  We  deny  CAN's  second 
alternative  request  as  unnecessary. 

E.  Petitioner'  Request  For  Access  to 
Unredacted  Versions  of  Financial 
Information 

Cortlandt  asserts  that  its  lack  of  access 
to  certain  confidential  financial 
information  (e.g.,  the  five-year  estimates 
of  Indian  Point  3's  annual  operating 
costs,  the  credit  agreement,  and  the 
financial  statements  for  Entergy 
International  Ltd.,  Entergy  Global 
Investments,  LLC  and  Entergy  Indian 
Point)  precludes  it  from  fully  presenting 
its  arguments.  See  Cortlandt's  Petition  at 
8;  Cortlandt's  Supplemental  Filing, 
dated  July  31,  2000,  at  3;  Cortlandt's 
Reply  Brief  at  4-7.  See  generally 
Affirmation  of  Peter  Henner  at  il  10 
("materials  made  available  in  the  public 
record  are  insufficient  for  an  assessment 
of  [Entergy  Indian  Pointl's  ability  (to] 
operate  under  the  issued  license  and  to 
restore  the  [Indian  Point  3]  site  to 
greenfield  status");  Letter  from  George 


E.  Sansoucy  to  Paul  V.  Nolan,  Esq., 
dated  July  28,  2000,  at  1  ("Sansoucy 
Letter"),  appended  to  Cortlandt's 
Supplemental  Filing.  More  specifically, 
Cortiandt's  expert  notes  that 

[I]t  is  not  possible  to  render  an  opinion  as 
to  whether  the  income  stream  to  Entergy  will 
be  sufficient  to  make  the  required  payments. 
A  particular  problem  is  that  the  fuel  payment 
stream  cited  in  the  application  is  for  the 
combined  fuel  assets  of  [Indian  Point]  3  and 
James  A.  FitzPatrick  Nuclear  Generating 
Station  and  does  not  allocate  the  portion  of 
payments  assigned  to  each  site  [ciUng 
Purchase  and  Sale  Agreement,  p.  14). 

[I]t  is  not  possible  to  estimate  the  ability  of 
Entergy  to  hind  required  payments  to  the 
Decommissioning  Fund. 

See  Sansoucy  Letter  at  2,  3.  CAN 
similarly  complains  about  lack  of  access 
to  decommissioning  dociunents.  See, 
e.g.,  CAN'S  Petition  at  3, 11, 15;  CAN's 
Reply  Brief  at  18. 

We  find  below  that  Cortlandt  and 
CAN  have  made  sufficient  showings  of 
standing  and  have  raised  admissible 
issues.  We  also  recognize  that  the  lack 
of  access  to  the  applicants'  full  financial 
information  could  affect  their  ability  to 
present  their  substantive  case  at  the 
hearing.  E.g.,  pages  19,  22,  23,  infra. 
Cortiandt  and  CAN  (along  with  the 
Association  and  Westchester,  if  they 
wish)  should  discuss  access  to 
proprietary  information  with  the 
applicants  and  thereafter  file  with  the 
Presiding  Officer  a  mutually-agreeable 
protective  order.  If  the  parties  cannot 
agree  on  a  protective  order,  CAN  and 
Cortiandt  may  move  for  issuance  of 
such  an  order.  ^^  Moreover,  we  note  that 
portions  of  the  hearing  (which  we 
herein  grant)  may  have  to  be  closed  to 
the  public  when  issues  involving 
proprietary  information  are  being 
addressed. 

rv.  Discussion 

To  intervene  as  of  right  in  any 
Commission  licensing  proceeding,  a 
petitioner  must  demonstrate  that  its 
"interest  may  be  affected  by  the 
proceeding,"  i.e.,  it  must  demonstrate 
"standing."  See  AEA,  Section  189a,  42 
U.S.C.  section  2239(a).  The 
Commission's  rules  for  license  transfer 
proceedings  also  require  that  a  petition 
to  intervene  raise  at  least  one  admissible 
issue.  See  10  CFR  2.1306.  For  the 


'2  See  Final  Rule,  "Streamlined  Hearing  Process 
for  NRC  Approval  of  License  Transfers,"  63  Fed. 
Reg.  66.721.  66,724  (Dec.  3.  1998). 


"See  GPU NutHear  Inc.  (Oyster  Creek  Nuclear 
Generating  Station),  CU-00-6.  51  NRC  193.  211 
(2000);  North  Atlantic  Energy  Senr.  Corp.  (Seabrook 
Station.  Unit  1)  &  Northeast  Nuclear  Energy  Co. 
(Millstone  Station.  Unit  3),  CU-99-27,  50  NRC  257, 
268  (1999);  North  Atlantic  Energy  Serv.  Corp. 
(Seabrook  Station.  Unit  1),  CU-99-6,  49  NRC  201. 
225  (1999);  North  Atlantic  Energy  Serv.  Corp. 
(Seabrook  Station,  Unit  1),  unpublished  Protective 
Order  of  Presiding  Officer,  1999  WL  202690  (March 
24,  1999).  Cf  10  CFR  2.740(c)(6). 


reasons  set  forth  below,  we  conclude 
that  CAN.  the  Association  and  Cortlandt 
have  demonstrated  standing,  and  that 
Westchester  is  entitled  to  governmental 
participant  status  in  this  proceeding.  We 
also  conclude  that  CAN,  the  Association 
and  Cortiandt  have  each  raised  at  least 
one  admissible  issue.  We  therefore  set 
the  case  for  hearing. 

A.  Standing 

To  demonstrate  standing  in  a  Subpart 
M  license  transfer  proceeding,  the 
petitioner  must  (1)  identify  an  interest 
in  the  proceeding  by 

(a)  Alleging  a  concrete  and 
particularized  injury  (actual  or 
threatened)  that 

(b)  is  fairly  traceable  to,  and  may  be 
affected  by,  the  challenged  action  (e.g., 
the  grant  of  an  application  to  approve  a 
license  transfer),  and 

(c)  is  likely  to  be  redressed  by  a 
favorable  decision,  and 

(d)  lies  arguably  within  the  "zone  of 
interests"  protected  by  the  governing 
statute(s). 

(2)  specify  the  facts  pertaining  to  that 
interest. 

See  10  CFR  2.1306,  2.1306;  Nine  Mile 
Point,  CLI-99-30,  50  NRC  at  340-41 
and  n.5  (and  cited  authority).  Moreover, 
an  organi2:ation  which  seeks 
representational  standing  must 
demonstrate  how  at  least  one  of  its 
members  may  be  affected  by  the 
licensing  action,  must  identify  that 
member  by  name  and  address,  and  must 
show  (preferably  by  affidavit)  that  the 
organization  is  authorized  to  request  a 
hearing  on  behalf  of  that  member.  See 
Vermont  Yankee,  CLI-00-20.  52  NRC 

at ,  slip  op.  at  4;  Oyster  Creek,  CLI- 

00-6,  51  NRC  at  202  (and  cited 
authority). 

l.CAN 

CAN  seeks  permission  to  represent 
the  interests  of  two  of  its  members — 
Linda  Downing,  who  lives  5V2  miles 
from  the  FitzPatrick  plant,  and  Marilyn 
Elie,  who  lives  the  same  distance  from 
the  Indian  Point  3  plant.  See  Declaration 
of  Linda  Downing,  dated  July  31,  2000; 
Declaration  of  Marilyn  Elie,  dated  July 
31,  2000.  On  Ms.  Downing's  and  Ms. 
Elie's  behalf,  CAN  alleges  potential 
health-and-safety  impacts  on  them  if  the 
Commission  approves  the  two  license 
transfers,  seeks  specific  relief  to  prevent 
such  injuries  (disapproval  of  the 
transfers  or  imposition  of  conditions), 
and  asserts  that  the  safety-related  issues 
fall  within  the  zone  of  interests 
protected  by  the  AEA  and  the  National 
•  Environmental  PoUcy  Act  ("NEPA"). 
See  CAN'S  Petition  at  14,  22,  28-29,  25- 
26,  34,  36,  40-41,  46-^7,  50-51,  55-56. 
63-64,  65-66;  CAN's  Reply  Brief  at  10- 
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11.  We  recently  granted  standing  in  the 
Vennont  Yankee,  Oyster  Creek  and 
Monticello  license  transfer  proceedings 
to  petitioners  who  (like  CAN)  raised 
similar  assertions  and  who  (again  like 
CAN)  were  authorized  to  represent 
members  living  or  active  quite  close  to 
the  site.'''  Based  on  these  similarities, 
we  conclude  that  CAN  has  satisfied  oiu- 
standing  requirements  and  is  granted 
standing  with  respect  to  both  the 
FitzPatrick  and  Indian  Point  3  license 
transfers. 

2.  The  Association 

The  Association  is  a  group  of  about 
400  technical  and  management 
employees  (e.g.,  reactor  operators, 
reactor  engineers)  in  the  nuclear 
generation  component  of  PASNY.'s  The 
Association  is  concerned  that  the 
proposed  transfer  will  directly  and 
materially  affect  (and,  in  fact,  is  already 
affecting)  its  members'  morale  and 
economic  interests  (salaries,  benefits, 
pensions),  as  well  as  their  working 
conditions,  professional  roles  and  safety 
cultxu« — factors  the  Association 
believes  will  affect  performance, 
attrition  and  operational  safety  at  the 
two  plants.  The  Association  also  argues 
that  its  members'  health  and  safety  may 
suffer  as  a  direct  result  of  the  license 
transfer  if  in  insufficient  amount  of 
revenue  were  to  preclude  the  Entergy 
companies  from  adequately  funding 
both  occupational  radiation  protection 
and  safe  decommissioning  activities. 
See  Association's  Petition  at  17; 
Association's  Reply  Brief  at  7-8, 25-26. 
The  Association  supports  its  assertions 
with  notarized  affirmations  of  the  three 
individual  petitioners,  and  it  requests 
both  intervenor  status  and  a  hearing.  As 
relief,  it  seeks  an  order  declining  to 
approve  the  license  transfer. 

■Phe  Association's  submission  satisfies 
oiu'  standing  requirements.  Given  that 
we  have  foimd  that  people  (Uke  CAN's 
members  here)  living  or  active  within  a 
few  miles  of  a  nuclear  plant  have  shown 
standing  in  license  transfer  cases,  it 
follows  that  employees  who  work  inside 
a  plant  should  ordinarily  be  accorded 
standing  as  well,  as  long  as  the  alleged 
injury  is  fairly  traceable  to  the  license 
transfer.  Here  the  Association  has  made 
a  sufficient  linkage  to  establish 
standing.  The  Association's  concerns,  if 
substantiated  at  a  hearing,  would  be 


■«  See  Vermont  Yankee,  CLI-00-20.  52  NRC  at 

.  slip  op.  at  4-5;  Oyster  Creek.  CLI-00-6,  51 

NRC  at  202-03;  Monticello,  CU-00-14.  52  ^4RC  at 
47. 

"  Messrs.  Carano  and  Pulcher  (both  cosignatories 
on  the  Association's  Petition  to  Intervene  and 
Request  for  Hearing)  are  managers  at  the  Indian 
Point  3  plant;  Mr.  Wiese  (also  a  cosignatory)  is  a 
manager  at  the  FitzPatrick  plant.  See  Associations 
Petition  at  2-6. 


redressed  by  a  favorable  decision,  i.e.,  a 
decision  declining  to  approve  the 
transfer. 

3.  Local  Governmental  Entities 

Cortlandt  and  the  Hendrick  Hudson 
School  District  collectively  seek 
standing  in  the  Indian  Point  3  license 
transfer  proceeding  on  the  grounds  that 
the  Indian  Point  3  plant  is  located 
within  the  boundaries  of  both 
governmental  entities  and  that  the 
plant's  safe  operation  and 
decommissioning  is  of  great  concern  to 
the  safety  and  long-term  economic  well- 
being  of  the  Town  and  School  District 
commimities.  We  find  that,  for  these 
reasons,  Cortlandt  has  demonstrated 
standing  with  respect  to  the  Indian 
Point  3  license  transfer  application.  See 
Vermont  Yankee,  CLI-00-20,  52  NRC  at 

,  slip  op.  at  5.  Moreover,  Cortlandt 

is  the  locus  of  the  Indian  Point  3  plant 
and  therefore  is  in  a  position  analogous 
to  that  of  an  individual  living  or 
working  within  a  few  miles  of  a  plant 
whose  license  may  be  transferred.  See 
discussion  of  CAN's  standing,  at  page 
14,  supra. 

Westchester,  the  County  where  the 
Indian  Point  3  plant  is  located,  seeks 
participant  (but  not  intervenor)  status  in 
this  proceeding,  citing  10  CFR  2.715(c). 
See  Westchester's  Petition,  dated  July 
31,  2000,  at  2-3.  As  we  indicated  in 
Nine  Mile  Point,  CLI-99-30,  50  NRC  at 
344,  "the  Commission  has  long 
recognized  the  benefits  of  participation 
in  our  proceedings  by  representatives  of 
interested  states,  counties, 
municipahties,  etc."  We  therefore  grant 
Westchester's  request  for  participant 
status  regarding  the  Indian  Point  3 
license  transfer. 

B.  Admissibility  of  Issues 

To  demonstrate  that  issues  are 
admissible  under  Subpart  M,  a 

fietitioner  must 
1)  Set  forth  the  issues  (factual  and/or 
legal)  that  petitioner  seeks  to  raise, 

(2)  demonstrate  that  those  issues  fall 
within  the  scope  of  the  proceeding, 

(3)  demonstrate  that  those  issues  are 
relevant  and  material  to  the  findings 
necessary  to  a  grant  of  the  license 
transfer  application, 

(4)  show  that  a  genuine  dispute  exists 
with  the  applicant  regarding  the 
issues,  and 

(5)  provide  a  concise  statement  of  the 
alleged  facts  or  expert  opinions 
supporting  petitioner's  position  on 
such  issues,  together  with  references 
to  the  sources  and  documents  on 
which  petitioner  intends  to  rely. 
See  10  CFR  2.1308;  Nine  Mile  Point, 

CLI-99-30,  50  NRC  at  342  (and  cited 
authority).  These  standards  do  not  allow 


mere  "notice  pleading;"  the 
Commission  will  not  accept  "the  filing 
of  a  vague,  unparticularized"  issue, 
unsupported  by  alleged  fact  or  expert 
opinion  and  documentary  support.  See 
Seabrook.  CLI-99-6.  49  NRC  at  219 
(citation  and  internal  quotation  marks 
omitted).  General  assertions  or 
conclusions  will  not  suffice.  This  is  not 
to  say,  however,  that  our  threshold 
admissibility  requirements  should  be 
turned  into  a  "fortress  to  deny 
intervention."  Cf.  Duke  Energy  Corp. 
(Oconee  Nuclear  Station,  Units  1,2,  and 
3),  CU-99-11,  49  NRC  328,  335  (1999), 
quoting  Philadelphia  Elec.  Co.  (Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3),  ALAB-216,  8  AEC  13,  20-21 
(1974). 

1.  CJeneral  Concerns 

We  initially  touch  on  two  general 
concerns  raised  by  the  Association  and 
CAN.  The  first  is  a  claimed  decline  in 
the  educational  opportimities  and  talent 
necessary  for  an  effective  nuclear 
workforce  in  the  United  States. 'See 
Association's  Petition  at  19-20.  The 
second  is  an  alleged  over-concentration 
in  the  ownership  of  nuclear  power 
plants.  See  CAN's  Petition  at  12-18. 
These  may  well  be  significant  questions 
warranting  Commission  inquiry.  Indeed, 
as  we  recently  pointed  out  in  Vermont 
Yankee,  the  NRC  staff,  at  Conunission 
direction,  aheady  is  examining  the 
industry  copsolidation  question.  See 

CLI-00-20,  52  NRC  at slip  op.  at  17. 

But  an  individual  license  transfer 
adjudication  is  not  an  appropriate  forum 
for  a  legislative-like  inquiry  into  issues 
affecting  the  entire  nuclear  industry.  See 
id.  We  therefore  decline  to  admit  for 
hearing  petitioners'  general  issues  on  a 
declining  nuclear  workforce  and  on 
overly  concentrated  ownership. ^^ 

2.  Financial  Qualifications  Issues 

Cortlandt  and  CAN  question  whether 
Entergy  FitzPatrick  and  Entergy  Indian 
Point  will  have  the  necessary  level  of 
financial  qualifications  to  nm  the 
FitzPatrick  and  Indian  Point  3  plants 
safely.  See  Cortlandt's  Petition  at  5-6; 


'«Entergy's  acquisition  of  the  Indian  Point  and 
FitzPatrick  plants,  if  the  proposed  deals  are 
consummated,  would  give  the  "Entergy- family" 
control  over  approximately  7.9  nuclear  plants.  If 
Entergy  then  merges  with  the  FPL  Group  and 
purchases  the  Indian  Point  2  facility,  as  has  been 
proposed,  the  Entergy  conglomerate  will  then 
control  12.75  nuclear  power  plants.  To  place  this 
in  perspective.  Commonwealth  Edison  historically 
(and  currenUy)  has  held  an  ownership  interest  in 
12.5  plants.  See  Vermont  Yankee,  CLI-00-20,  52 

NRC  at ,  slip  op.  at  20  n.20.  There  are  over  100 

nuclear  power  reactor  units  in  the  United  States. 
Petitioners  have  not  explained  why  adding  two 
reactors  to  Entergy's  current  fleet,  in  and  of  itself, 
poses  a  unique  health  and  safety  risk  warranting  an 
adjudicatory  hearing. 


CAN'S  Petition  at  54-55.  We  admit 
Cortlandt's  issue  as  discussed  below 
insofar  as  it  argues  that  Entergy  Indian 
Point's  potential  joint  and  several 
liability  for  Entergy  FitzPatrick's  fuel 
and  plant  purchase  expenses  could 
draw  into  question  the  "reasonable 
assurance"  that  Entergy  Indian  Point 
has  "the  funds  necessary"  to  operate  the 
Indian  Point  plant  safely.  See  10  CFR 
50.33(f)(2).  In  addition,  we  give 
Cortlandt  and  CAN  an  opportunity  to 
formulate  a  challenge  to  Entergy's  cost- 
and-revenue  projections  for  both  plants, 
after  a  protective  order  is  entered 
making  Entergy's  confidential  financial 
data  available.  See  generally  Seabrook, 
CLI-99-6.  49  NRC  at  219-21.  We  turn 
now,  briefly,  to  petitioners'  specific 
claims. 

a.  Joint  and  Several  Liability. 
Cortlandt  asserts  that  several  of  the 
agreements  underlying  the  transfer 
impose  liability  on  Entergy  Indian  Point 
for  certain  financial  obligations  of 
Entergy  FitzPatrick.  See  Cortlandt's 
Petition  at  6-8  and  Affirmation  of  Peter 
Henner  at  H  14,  both  of  which  refer  to 
a  $586  million  Facilities  Payment  Note 
(Exh.  A  to  Indian  Point  Application) 
and  a  $171  million  Fuel  Payment  Note 
(Exh.  B  to  Indian  Point  3  Application). 
Cortlandt  is  worried  that  these  joint  and 
several  liability  obligations  would  place 
the  Indian  Point  3  plant  in  financial 
jeopardy  in  the  event  of  an  accident  at 
either  Indian  Point  3  or  FitzPatrick. 

Such  financial  jeopardy  could, 
according  to  Cortlandt,  leave  the  Indian 
Point  plant  in  an  unsafe  condition 
which  would  place  at  risk  both  the 
environment  and  the  public  health.  See 
Cortlandt's  Petition  at  7;  Cortlandt's 
Supplemental  Filing  at  3;  Affirmation  of 
Peter  Henner  at  f  ^  13,  60.  hi  support, 
Cortlandt  points  to  the  fact  that  Entergy 
Indian  Point  has  agreed  to  sell  its  entire 
output  of  electricity  to  PASNY  for  3.6 
cents  per  kilowatt-hour  through  2004 — 
a  revenue  level  Cortlandt  considers 
sufficient  to  cover  Unit  3's  operating 
costs,  but  insufficient  to  simultaneously 
satisfy  any  obligations  arising  from 
activities  at  the  FitzPatrick  plant.  See 
Affirmation  of  Peter  Henner  at  f  15. 
According  to  Cortlandt,  the  problem  is 
exacerbated  by  the  Entergy  companies' 
ostensible  failure  to  allocate  between 
the  Indian  Point  3  and  FitzPatrick  plants 
the  payment  for  those  plants'  combined 
fuel  assets.*^ 


The  applicants  respond  only  briefly  to 
this  general  line  of  argument,  stating 
merely  that  Cortlandt's  assertions  of 
joint  and  several  liability  are  vague  and 
baseless.  See  Answer  to  Cortlandt's 
Petition  at  13-14.  We  disagree  with  the 
applicants.**  Cortlandt  points 
specifically  to  two  financial  obligations 
(Uie  Facilities  Payment  Note  and  the 
Fuel  Payment  Note)  as  sources  of  joint 
and  several  liability  and  asserts  that 
PASNY's  3.6  cent  per  kilowatt  hour 
payments  would  be  insufficient  to 
satisfy  the  transferees'  obligations  at 
both  FitzPatrick  and  Indian  Point  3. 
Moreover,  Cortlandt's  expert  (Mr. 
Sansoucy)  concludes  that  the  estimated 
net  operating  income  from  Indian  Point 
3  for  the  next  seven  years  would,  imder 
certain  assiunptions,  be  insufficient  to 
cover  the  facility  and  fuel  payments 
during  that  time.  See  Sansoucy  Letter  at 
2.  These  allegations,  backed  by  an 
expert's  affidavit,  create  a  genuine 
dispute  warranting  a  hearing. '^ 

b.  Limited  Liability  Corporation.  As  a 
second  line  of  argvunent  regarding 
financial  qualifications,  Cortlandt 
asserts  that  Entergy  Indian  Point,  as  a 
limited  liabiUty  company,  may  not  have 
the  necessary  resources  to  protect  the 
environment  and  meet  its  legal, 
contractual  and  regulatory  obUgations  to 
its  employees,  PASNY  (pursuant  to  the 
Indian  Point  3  and  FitzPatrick  sales 
contracts),  and  those  who  may  be 
injured  or  suffer  property  damage  in  a 
nuclear  accident.  See  Affirmation  of 
Peter  Henner  at  1  25(e).  Cortlandt 
anticipates  that  Entergy  Indian  Point 
could  lack  the  necessary  resources  to 
respond  to  these  obligations  if  it  were  to 
face  an  accident,  a  shortfall  in  operating 
revenue  due  to  fluctuations  in  the 
market,  or  changes  in  the  energy  market 
or  in  the  cost  of  producing  nuclear 


' '  See  Affirmation  of  Peter  Henner  at  1 1 7.  See 
also  Sansoucy  Letter  at  2  ("|Ijt  is  not  possible  to 
render  an  opinion  as  to  whether  the  income  stream 
to  Entergy  will  be  sufficient  to  make  the  required 
payments.  A  particular  problem  is  that  the  fuel 
payment  stream  cited  in  the  application  is  for  the 
combined  fuel  assets  of  (Indian  Point]  3  and  James 
A.  FitzPatrick  Nuclear  Generating  Station  and  does 


not  allocate  the  portion  of  payments  assigned  to 
each  site  (citing  Purchase  and  Sale  Agreement,  p. 
141." 

'*We  do.  however,  agree  with  the  applicants  on 
one  point.  We  see  no  factual  basis  (e.g.,  affidavits 
or  other  documents)  in  the  record  for  Cortlandt's 
assertion  regarding  the  inadequacy  of  Entergy's 
proposed  $50  million  letter  of  credit.  See 
Cortlandt's  Petition  at  7.  This  aspect  of  the  financial 
qualifications  issue  is  therefore  not  admitted  for 
hearing. 

'*See  Yankee  Atomic  Elec.  Co.  (Yankee  Nuclear 
Power  Station).  CLI-96-7.  43  NRC  235,  249  (1996) 
(citations  and  internal  quotation  marks  omitted): 

Although  section  2.714  imposes  on  a  petitioner 
the  burden  of  going  forward  with  a  sufficient  factual 
basis,  it  does  not  shift  the  ultimate  burden  of  proof 
from  the  applicant  to  the  petitioner.  Nor  does 
section  2.714  require  a  petitioner  to  prove  its  case 
at  the  contention  stage.  For  factual  disputes,  a 
petitioner  need  not  proffer  facts  in  formal  affidavit 
or  evidentiary  form,  sufficient  to  withstand  a 
summary  disposition  motion.  On  the  other  hand,  a 
petitioner  must  present  sufficient  irffcrmation  to 
show  a  genuine  dispute  and  reasonably  indicating 
that  a  further  inquiry  is  appropriate. 


power.  See  Affirmation  of  Peter  Henner 
at  1  54.  Cortlandt  asserts  that  the  newly- 
formed  Entergy  Indian  Point  should  be 
subject  to  the  stricter  financial 
requirements  of  10  CFR  50.33(f)(3)  and 
(4).  See  Affirmation  of  Peter  Henner  at 
153. 

Cortlandt  acknowledges  that  we  have 
issued  reactor  operating  licenses  to 
limited  liabiUty  corporations  in  the  past 
and  that  we  have  recently  approved  a 
transfer  of  such  a  Ucense  to  an  LLC 
whose  only  asset  was  the  generating 
facility.  See  Affidavit  of  Peter  Henner  at 
1  55,  citing  Oyster  Creek,  CLI-00-6,  51 
NRC  at  208.  However.  Cortlandt 
considers  Oyster  Creek  factually 
distinguishable  inasmuch  as  the 
transferor  in  that  proceeding  was  an 
investor-owmed  utility  while  the 
transferor  in  the  instant  proceeding  is  a 
public  entity.  See  Affirmation  of  Peter 
Henner  at  1 59.  Cortlandt  also  considers 
Oyster  Creek  to  have  been  wrongly 
decided  and  argues  that  it  creates  a 
"fortress  to  deny  intervention."  See 
Affirmation  of  Peter  Henner  at  1 62. 

We  decline  to  admit  this  issue.  The 
applicants  have  already  provided  the 
financial  data  called  for  by  the 
requirements  of  10  CFR  50.33(f)(3)  and 
(4).  Moreover,  Cortlandt  has  offered  us 
no  convincing  reason  to  reconsider  our 
legal  ruling  in  Oyster  Creek,^°  and  we 
find  equally  unconvincing  its  effort  to 
distinguish  that  case  factually.  The  issue 
at  bar  is  the  fin.ancial  qualifications  of 
the  transferee.  Cortlandt  has  not 
explained  why  the  public  status  of  the 
transferor  is  relevant  to  this  issue. 

c.  Baseline  Funding.  CAN  contends 
that  we  should  decUne  to  approve  the 
license  transfers  until  Entergy 
FitzPatrick  and  Entergy  Indian  Point, 
together  with  their  parent  corporations, 
establish  "baseline  funding"  ^at  is 
clearly  defined  and  substantially 
increased  over  the  current  level.  See 
CAN'S  Petition  at  54.  This  general  line 
of  argument  is  quite  similar  (and,  in 
some  cases,  identical)  to  an  issue  raised 
by  CAN  in  Vermont  Yankee.  As  we 
noted  in  that  decision,  CAN  "nowhere 
defines  the  term  ['baseline  funding'); 
nor  is  it  a  term  with  which  we  are 
famiUar."  See  CLI-00-20,  52  NRC  at 

I,  slip  op.  at  16.  However,  from  the 

context  of  CAN's  references  to  baseline 
fimding,  it  appears  in  the  instant 
proceeding  that  CAN  is  referring  to  the 
$90  million  line  of  credit  that  the 
Entergy  companies  are  offering  as 
supplemental  funding,  if  necessary.  For 
the  reasons  set  forth  below,  we  find  that 
CAN  has  failed  to  provide  an  adequate 
basis  for  most  of  this  issue,  but  may 


20  We  recently  reaffirmed  our  Oyster  Creek 
holding.  See  Monticello.  CU-00-i4,  52  NRC  at  57. 
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submit  a  revised  issue  regarding  one 
facet  of  the  "baseline  funding"  question 
within  twenty  days  of  issuance  of  a 
protective  order  that  provides  CAN 
access  to  the  applicants'  proprietary 
information. 

CAN  initially  argues  that  the 
applicants  have  failed  to  explain 
whether  the  $50  milhon  letter  of  credit 
from  Entergy  Global  Investments,  Inc.,  is 
to  support  ail  of  Entergy's  current 
nuclear  holdings  and  future 
acquisitions,  and  whether  those  funds 
are  immediately  available  to  Entergy 
FitzPatrick  and  Entergy  Indian  Point  or 
whether  instead  they  are  available  only 
upon  repayment  of  a  $50  million  letter 
of  credit  from  Entergy  Corp.  See  CAN's 
Petition  at  54-55.  In  response,  the 
applicants  explain  that  the  Entergy 
Corp.'s  $50  million  line  of  credit  is  part 
of  the  $90  million  supplemental  funding 
that  various  Entergy  companies  are 
making  available  to  meet  contingencies 
for  both  Entergy  FitzPatrick  and  Entergy 
Indian  Point.  The  funds,  according  to 
the  applicants,  are  not  available  to  the 
entire  fleet  of  Entergy  reactors.  See 
Answer  to  CAN's  Petition  at  26  n.20.  In 
our  view,  the  applicants'  explanation 
fills  the  informational  gap  about  which 
CAN  complains,  leaving  no  "genuine 
dispute"  on  this  point.  See  10  CFR 
2.1306(b)(2)(iv).  We  therefore  do  not 
admit  this  portion  of  CAN's  "baseline 
funding"  issue.^^ 

CAN  next  argues  that  (a)  neither 
FitzPatrick  nor  Indian  Point  3  has  ever 
met,  on  a  sustained  basis,  the  revenue 
generation  standards  required  under  the 
Piu-chase  and  Sale  Agreement;  (b) 
maintenance  outage  costs  could  easily 
exceed  the  $90  million  in  supplemental 
funding  available  to  the  two  plants;  and 
therefore  (c)  the  applicants  must 
provide  additionad  assurance  as  to  the 
health  and  safety  of  both  the  workers 
and  the  public.  See  CAN's  Petition  at 
55.  Applicants  respond  that  CAN  has 
provided  no  affidavits,  supporting 
documents  or  other  evidence  to  support 
this  claim.  See  Answer  to  CAN's 
Petition  at  26.  However,  CAN  explains 
that  the  applicants'  exclusion  of  certain 
financial  information  from  the  two 
applications  precludes  CAN  from 
comparing  the  anticipated  operating 
costs  with  the  anticipated  revenues  and 
thereby  assessing  the  transferees'  ability 
to  plan  for  maintenance  outages  or  to 
build  up  sufficient  funds  for  unexpected 
outages.  See  CAN'S  Reply  Brief  at  18. 

Regarding  part  (b)  of^this  argiunent, 
the  "sufficiency"  vel  non  of  the  $90 


million  supplemental  funding  does  not 
constitute  grounds  for  a  hearing.  In 
Vermont  Yankee,  we  recently  declined 
to  admit  essentially  the  same  issue  (also 
raised  by  CAN)  on  the  ground  that  NRC 
rules  do  not  mandate  supplemental 
funding.  "The  parent  company 
guarantee  is  supplemental  information 
and  not  material  to  the  financial 
qualifications  requirements  of  10  CFR 
50.33(f)(2)."  22  CAN  has  given  us  no 
reason  to  reach  a  different  conclusion  in 
the  instant  proceeding. 

Regarding  the  remainder  of  CAN's 
argument,  however,  we  reach  a 
somewhat  different  conclusion.  CAN's 
claim  of  revenue  shortfalls  essentially 
challenges  the  Entergy  companies'  cost 
and  revenue  projections — precisely  the 
kind  of  challenge  we  have  indicated 
would  be  acceptable  if  based  on 
sufficient  facts,  expert  opinion  or 
documentary  support.  See'Oyster  Creek, 
CLI-00-6.  51  NRC  at  207,  208,  citing 
Seabrook,  CLI-99-6,  49  NRC  at  219-21. 
In  fact,  we  have  already  ruled  that 
Cortlandt's  somewhat  different  financial 
qualifications  issue  meets  our  threshold 
requirements  for  a  hearing.  It  is  true  that 
CAN'S  version  of  the  issue  appears  only 
in  its  Petition,  without  back-up  support. 
However,  we  believe  that  CAN's 
explanation  regarding  the  imavailability 
of  relevant  data  entitles  it  to  gain  access 
to  the  data  through  a  protective  order 
(see  page  12,  supra)  before  being  held  to 
oiu*  usual  specificity  requirements.  ^3 
The  same  is  true  of  Cortlandt  insofar  as 
it  also  chooses  to  challenge  Entergy's 
cost-and-revenue  projections.  We 
therefore  authorize  CAN  and  Cortlandt 
to  submit  a  properly  formulated  and 
supported  financial  qualifications  issue 
within  20  days  of  the  entry  of  a 
protective  order. 

We  caution  CAN,  and  Cortlandt  as 
well,  that  "absolute  certainty"  in 
financial  forecasts  is  impossible,  and 


-■  Entergy  Global  Investments.  Inc.,  has  offered 
two  $20  million  lines  of  credit  to  Entergy 
FitzPatrick  and  Entergy  Indian  Point,  respectively. 
However,  contrary  to  CAN's  representations,  it  has 
not  issued  a  $50  million  dollar  letter  of  credit. 


"  See  CU-00-20.  52  NRC  at slip  op.  at  21- 

22.  citing  Oyster  Creek,  CU-0&-6,  51  NRC  at  205. 
See  also  Vermont  Yankee.  CU-OO-20,  52  NRC  at 
,  slip  op.  at  25: 

[Allthough  AmerGen's  $200  million  reserve  fund 
provides  significant  assurance  of  sufRcient 
operating  and  decommissioning  funds  in  the  event 
of  a  problem,  the  fund  is  not,  strictly  speaking, 
required  by  our  rules.  It  therefore  lies  outside  the 
bounds  of  our  license  transfer  hearing  process — 
which  focuses  on  whether  AmeiGen  Vermont  meets 
the  required  financial  and  technical  qualifications. 

'^  Subpart  M  calls  for  "specificity"  in  pleadings. 
See  Northeast  Nuclear  Energy  Co.  (Millstone 
Nuclear  Power  Station,  Units  1 .  2,  and  3),  CLI-00- 
18.  52  NRC  129.  131-32  (2000).  However,  in  the 
unusual  setting  here,  where  critical  information  has 
been  submitted  to  the  NRC  under  a  claim  of 
confidentiality  and  was  not  available  to  petitioners 
when  framing  their  issues,  it  is  appropriate  to  defer 
ruling  on  the  admi-ssibility  of  an  issue  until  the 
petitioner  has  had  an  opportunity  to  review  this 
information  and  submit  a  properly  documented 


that  we  do  not  require  it.  See  Seabrook, 
CLI-99-6,  49  NRC  at  221-22. 
Challenges  to  Entergy's  financial 
qualifications  "ultimately  will  prevail 
only  if  [theyl  can  demonstrate  relevant 
uncertainties  significantly  greater  than 
those  that  usually  cloud  business 
outlooks."  Id.  at  222. 

Finally,  CAN  asserts  that  Entergy's 
supplemental  $90  million  will  prove 
inadequate  to  cover  Entergy's  various 
potential  liabilities,  including  its  Price- 
Anderson  Act  responsibility.  We  have 
afready  explained  why  the  $90  million 
in  supplemental  funds  is  not  part  of  this 
license  transfer  case.  And,  in  ovu:  recent 
Vermont  Yankee  decision,  we  rejected 
an  identical  Price- Anderson  claim  by 
CAN: 

(NJothing  about  Price- Anderson  coverage 
changes  as  a  result  of  this  license  transfer. 
The  same  coverage  will  exist  after  license 
transfer  as  exists  today.  Moreover,  contrary  to 
what  CAN  suggests,  Price-Anderson    . 
indemnification  agreements  continue  in 
effect  even  after  plants  have  ceased 
permanent  operation  and  are  engaged  in 
decommissioning.  See  10  CFR  140.92  (NRC 
Indemnification  Agreement,  Article  VII);  10 
CFR  50.54(w}.  Thus.  CAN's  Price-Anderson 
argument  is  ill-conceived.  .  .  .^* 

In  sum,  we  will  consider  a  revised 
issue  submitted  by  CAN  regarding  the 
applicants'  cost  and  revenue 
projections,  but  we  reject  CAN's  claims 
regarding  the  $90  million  supplemental 
fund  and  the  Price- Anderson  Act. 

3.  Decommissioning  Issues 

a.  Consistency  of  Decommissioning 
Funding  Arrangement  with  10  CFR 
50.75.  As  explcuned  at  pages  5-6,  supra, 
the  applicants  have  structured  an 
imusual  arrangement  whereby  the 
transferor  (PASNY)  keeps  the 
decommissioning  fund  after  transferring 
the  FitzPatrick  and  Indian  Point  3  plants 
to  the  Entergy  companies.  Ordinarily,  a 
transferee  would  receive  the 
decommissioning  fund  along  with  the 
nuclear  plant  with  which  it  was 
associated. 

The  Association  raises  the  question 
whether  the  applicant's  arraingement  is 


2«CLI-00-20,  52  NRC  at slip  op.  at  22.  In 

that  same  decision,  we  further  commented  on  the 
analogous  Price- Anderson  argument  of  another" 
petitioner  (Vermont)  that: 

.  .  .  our  regulations  only  require  it  to  show  that 
it  has  sufficient  cash  equivalents  (such  as  the  parent 
company  guarantee)  to  cover  the  retroactive  $10 
million  premium  required  by  our  regulations  at  10 
CFR  140.21  (e)-(f).  See  Oyster  Creek,  CU-OO-6,  51 
NRC  at  206.  .  .  .  Vermont's  argument  that  the 
applicant  must  meet  financial  requirements  in 
addition  to  those  imposed  by  our  regulations 
constitutes,  in  effect,  a  demand  for  additional  rules, 
but  it  does  not  provide  an  adequate  basis  for  a 
hearing.  Id.  Moreover,  *   '   ",  prior  to  issuance  of 
the  amended  license  to  AmerGen  Vermont,  it  must 
obtain  all  regulatorily-required  property  damage 
insurance. 


consistent  with  the  Commission's  own 
decommissioning  requirements  of  10 
CFR  50.75(e)  which,  according  to  the 
Association,  requires  the  transferee 
(here,  the  Entergy  companies)  to  hold 
the  decommissioning  funds.  See 
Association's  Petition  at  18;  Affidavit  of 
Stephen  Pnissman.  The  Association 
disputes  applicants'  claim  that  the 
license  transfer  request  meets  the 
requirements  of  10  CFR  50.75(e)(l)(vi). 
i.e.,  that  the  applicant  provide  financial 
assurance  "equivalent"  to  that  offered 
by  the  decommissioning  devices  (e.g.,  a 
surety  or  insurance  arrangement) 
specified  in  the  earlier  portions  of 
section  50.75(e)(1).  In  support,  the 
Association  asserts  that  outstanding 
questions  of  tax  liability  limit  the 
availability  of  the  decommissioning 
funds  and  also  that  the  applicants 
impose  various  contractual  limitations 
upon  the  availability  of  the  fimds  (i.e., 
limits  based  upon  plants  owned,  limits 
on  the  Authority's  liability,  and 
provisions  to  pay  less  than  the  full 
decommissioning  funding).  See 
Prussman  Affidavit  at  2.  The 
Association  also  asserts  that  the 
arrangement  contravenes  10  CFR 
50.75(e)(l)(v),  which  specifies  that  the 
terms  of  the  contract  must  be  wnth  the 
licensee's  customers  and  include 
provisions  that  the  electricity  buyers 
will  pay  for  decommissioning.  See 
Prussman  Affidavit  at  2. 

At  bottom,  the  issue  here  is  whether 
the  applicants'  financial  assurance 
arrangement  is  lawful  imder  10  CFR 
50.75  and  the  "equivalent"  of  those 
otherwise  prescribed  in  the  regulations 
(10  CFR  50.75(e)(l)(i)-(v)).  The  issue 
raises  genuine  disputes  of  law  and  fact 
and  we  admit  it  for  hearing.^s  We  now 
move  to  the  remaining 
decommissioning  issues.  None  of  these 
is  admissible. 

b.  Commitment  and  Ability  to 
Decommission  Indian  Point  3  to 
Greenfield  Condition.  Cortlandt's  first 
substantive  issue  regarding 
decommissioning  funding  is  whether 
the  Entergy  companies  a^e  both 
committed  and  financially  able  to 
decommission  the  Indian  Point  3 


25  CAN  raises  related  issues:  whether  NRC 
approval  of  the  transfers  wrill  deprive  the 
Commission  of  authority  to  require  PASNY  to 
conduct  remediation  under  decommissioning,  and 
whether,  under  those  circumstances,  PASNY  would 
no  longer  have  access  to  the  decommissioning  trust 
fund  for  the  remediation  it  would  need  to  complete. 
See  CAN'S  Reply  Brief  at  14.  These  issues  relate  to 
the  admitted  issue  involving  10  CFR  50.75.  supra, 
and  CAN  may  address  them  at  the  hearing  in  that 
context. 

CAN  and  the  Association  should  be  aware, 
however,  that  the  decommissioning  trust  agreement 
has  been  modified  somewhat  by  the  NRC  staffs 
November  9,  2000  orders.  See  both  Staff  Orders  at 
619. 


facility  to  "greenfield"  condition  ^e  and 
thereby  give  Cortlandt  the  benefits  of 
the  greenfield  decommissioning  of  not 
only  Unit  3  but  also  Units  1  and  2 
(whose  decommissioning  awaits  the 
decommissioning  of  Unit  3).^^ 

Concerning  the  Entergy  companies' 
commitment,  Cortlandt  maintains  that 
the  transfer  documents  do  not  commit 
Entergy  Indian  Point  to  greenfield 
decommissioning,  even  though  the 
planning  for  greenfield 
decommissioning  must  begin  soon  if  it 
is  to  be  achieved.28  Cortlandt  does  not 
trust  Entergy  Indian  Point,  as  a  for-profit 
entity,  to  spend  more  than  the  minimvun 
amount  possible  to  decommission  the 
facility,  even  if  this  means 
decommissioning  it  to  less  than 
greenfield  conditions. ^^ 

Concerning  the  Entergy  companies' 
ability  to  fund  decommissioning, 
Cortlandt  questions  the  adequacy  of  the 
decommissioning  fund  in  light  of 
Entergy  Indian  Point's  joint  and  several 
liability  for  Entergy  FitzPatrick's 
obligations.^"  It  also  challenges  the 
applicants'  reliance  on  the 
decommissioning  cost  estimate 
established  in  the  NRC's  regulations, 
arguing  that  the  actual  costs  may  be 
higher  than  the  regulations  envision.  ^^ 
Cortlandt  objects  that  the  applicants 
have  not  made  enough  information 
available  for  Cortlandt  to  determine  the 
sufficiency  of  the  decommissioning 
fund.32  Cortlandt  explains  that 
"greenfielding"  is  particidarly 
important  to  it  because  the  plant 
property  is  a  prime  area  for  either 
residential/commercial  development  or 
recreational  use.^^ 


20  See  Cortlandt's  Petition  at  8;  Cortlandt's 
Supplemental  Filing  at  2:  Affirmation  of  Peter 
Henner  at  19,  26(a),  31-32,  35-36,  52,  61;  Sansoucy 
Letter  at  4.  Cortlandt  is  particularly  concerned 
about  whether  the  transferees  have  the  financial 
ability  to  remove  permanently  the  spent  fuel  rods 
from  the  site  upon  decommissioning,  without  using 
dry  cask  storage.  See  Affirmation  of  Peter  Henner 
at  1 12;  Sansoucy  Letter  at  3;  Cortlandt  Verified 
Petition  at  16.  PASNY  estimates  that  the  fund  for 
decommissioning  both  the  FitzPatrick  and  Indian 
Point  3  plants  will  contain  $1.9  billion  at  the  time 
of  license  expiration.  See  Cortlandt  Verified 
Petition  at  11. 

"  See  Affirmation  of  Peter  Henner  at  1 7. 
Although  it  is  less  than  clear,  Cortlandt  appears  to 
argue  that  the  full  decommissioning  of  Indian  Point 
Unit  1  was  postponed  to  coincide  urith  the 
decommissioning  of  Units  2  and  3.  See  Affirmation 
of  Peter  Henner  at  11 43-46;  Cortlandt's  Reply  Brief 
at  14.  Units  1  and  2  are  not  owned  by  PASNY  and 
are  not  the  subject  of  this  proceeding. 

"  See  Affirmation  of  Peter  Henner  at  1 35. 

2»See  Affirmation  of  Peter  Henner  at  11 36r41: 
Cortlandt  Verified  Petition  at  11. 

'"See  Cortlandt's  Reply  Brief  at  11. 

3>  See  Cortlandt's  Reply  Brief  at  11-12. 

'2  See  Cortlandt's  Petition  at  8;  Cortlandt's 
Supplemental  Filing  at  3. 

"  See  Affirmation  of  Peter  Henner  at  1 33; 
Cortlandt  Verified  Petition  at  10. 


The  principal  difficulty  Cortlandt 
faces  with  this  issue  is  that  our 
regulations  do  not  require  Entergy 
Indian  Point  to  decommission  the  plant 
to  greenfield  condition.  Although 
Cortlandt  may  have  grounds  for  an 
action  in  a  State  Court  against  PASNY 
for  breach  of  a  contractual  commitment 
to  return  the  facility  land  to  greenfield 
condition. ^^  Cortlandt  has  provided  no 
basis  for  us  to  question  Entergy  Indian 
Point's  ability  or  willingness  to  comply 
with  the  NRC's  decommissioning 
requirements. 

Cortlandt's  argument  has  other  flaws 
as  well.  Its  challenge  to  the  applicants' 
use  of  the  very  decommissioning  cost 
estimate  methodology  sanctioned  by  our 
rules  amoimts  to  an  impermissible 
collateral  attack  on  10  CFR  50.75." 
Cortlandt  has  not  attempted  to  jiwtify  a 
waiver  here  of  our  rule  prohibiting  such 
attacks.  See  10  CFR  2.1329.  Notably,  the 
fund's  current  assets  exceed  regulatory 
requirements.^^  Finally,  the 
decommissioning  funds  are  held  in  a 
special  fimd.  separate  and  apart  from 
Entergy  Indian  Point's  other  assets,  and 
are  therefore  imaffected  by  any  joint  and 
several  liability  that  Entergy  Indian 
Point  may  have  for  the  obligations  of 
Entergy  FitzPatrick. 

For  the  reasons  set  forth  above,  this 
issue  is  not  admissible. 

c.  Extension  or  Renewal  of  Indian 
Point  3  License.  Cortlandt's  next 
substantive  issue  is  whether  the  Entergy 


^  See  note  6,  supra.  Cortlandt  refers  to  a  "social 
compact"  between  Cortlandt  and  PASNY. 
According  to  Cortlandt,  PASNY  agreed  in  this 
compact  to  decommission  Indian  Point  Units  1,  2 
and  3  to  greenfield  condition  in  return  for  Cortlandt 
agreeing  to  permit  the  siting  of  Indian  Point  3  at  its 
current  location.  See  Cortlandt's  Reply  Brief  at  10- 
11.  Similarly,  Cortlandt  asserts  that  "|t|he  monies 
in  the  decommissioning  fund  were  contributad 
based  on  [PASNY'sJ  commitment  to  the 
surrounding  community,  including  (Cortlandtl,  to 
restore  the  site  to  greenfield  conditions."  Cortlandt 
asserts  that  the  applicants  cannot  legitimately  argue 
that  greenfielding  is  beyond  the  scope  of  the 
transfer  proceeding  yet,  at  the  same  time,  transfer 
the  money  that  was  placed  in  the  decoounissioning 
fund  on  the  understanding  that  it  would  be  used  to 
"greenfield"  the  site.  See  Cortlandt's  Reply  Brief  at 
15. 

»  See  Vermont  Yankee.  CU-00-20.  52  NRC  at  _. 
slip  op.  at  8.  CAN  also  challenges  Entergy's  use  of 
our  generic  decommissioning  cost  formula.  See 
CAN'S  Petition  at  18-23;  CAN's  Reply  Brief  at  12- 
13.  For  the  reasons  we  gave  in  Vermont  Yankee.  52 
NRC  at  _,  slip  op.  at  8,  we  find  CAN's  claim 
inadmissible. 

™  As  we  indicated  in  Seabrook,  CU-99-6,  49 
NRC  at  218  n.9,  power  reactor  licensees  will 
occasionally  set  aside  more  funds  than  the  NRC 
requires — generally  to  cover  activities  such  as  the 
removal  and  subsequent  disposal  of  spent  fuel  or 
non-radioactive  structures  and  materials  beyond  the 
level  necessary  to  reduce  residual  radioactivity  to 
the  levels  required  under  our  regulations.  Moreover, 
other  governmental  agencies,  such  as  the  FERC  and 
state  public  utilities  commissions,  may  also  impose 
funding  requirements  which  licensees  may  have  to 
satisfy,  over  and  above  those  of  the  NRC. 
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companies  would  seek  to  extend  or 
renew  the  Indian  Point  3  operating 
license  (which  expires  in  2015)  ^^  and 
thereby  delay  Cortlandt's  enjoyment  of 
the  hill  panoply  of  health-and-safety 
benefits  associated  with  the  expected 
decommissioning  of  all  three  units. ^^ 
Specifically,  Cortlandt  refers  to  its 
expectations  that  PASNY  would 
dismantle  and  move  the  facility  (i.e.. 
Unit  3)  offsite  and  that  any  onsite 
storage  of  spent  fuel  by  PASNY  would 
be  of  limited  diu^tion.^^  Cortlandt 
claims  that  any  delay  in 
decommissioning  Unit  3  (and  any 
consequent  postponement  of  the 
decommissioning  of  Units  1  and  2)  will 
adversely  affect  Cortlandt's  health  and 
safety  interests  *»"  by  subjecting 
Cortlandt  and  its  citizens  to  the 
possibility  of  increased  radiological 
exposiue  as  a  result  of  both  the 
continued  operation  of  the  plant  and  the 
continued  (and  possibly  expanded) 
onsite  storage  of  spent  fuel.**'  By . 
contrast,  Cortlandt  expects  Entergy 
Indian  Point,  as  a  for-profit  entity,  to 
run  the  plant  as  long  as  possible,  in 
order  to  continue  generating  revenue. ■•^ 
For  this  reason,  Cortlandt  asserts  that, 
with  the  time  for  decommissioning 
planning  so  near,  the  NRC  stafTs 
assessment  of  hnancial  ability  must  not 
be  truncated,  but  should  instead  include 


^'■See  Affirmation  of  Peter  Henner  at  1  3. 
Cortlandt  explains  that  certain  other  Entergy 
companies  are  already  in  the  process  of  renewing 
the  licenses  of  other  nuclear  plants  (e.g.,  Arkansas 
One),  thereby  purportedly  increasing  the  likelihood 
that  Entergy  Indian  Point  would  likewise  seek  to 
renew  the  Indian  Point  3  license.  See  Affirmation 
of  Peter  Henner  at  25(b). 

Along  similar  lines.  Cortlandt  also  asks  the 
Commission  to  consider  the  impact  of  the  proposed 
transfers  on  possible  requests  for  extensions  and/or 
renewals  of  the  licenses  for  Unit  2  at  Indian  Point. 
^Cortlandt's  Petition  at  a-9;  Cortlandt's 
Supplemental  Filing  at  2.  4.  Cortlandt  explains  that 
the  operating  Ucense  for  this  unit  expires  in  2013. 
See  Affirmation  of  Peter  Henner  at  ^  3.  According 
to  Cortlandt,  the  instant  license  transfer  application 
will  affect  whether  and  by  whom  a  future 
application  for  license  renewal  is  ultimately  made. 
See  Affirmation  of  Peter  Heimer  at  t  39. 

'»  See  Affirmation  of  Peter  Henner  at  1  6.  7. 1 1 , 
44:  Cortlandt's  Supplemental  Filing  at  3;  Cortlandt's 
Reply  Brief  at  12-14.  Cortlandt  explains  that  Indian 
Point  Unit  1  has  not  been  an  operating  facility  since 
1974  but  has  yet  to  be  fully  decommissioned  (see 
Affirmation  of  Peter  Henner  at  1  3)  and  claims  that 
ConsoUdated  Edison  Inc.  of  New  York  ("ConEd." 
the  owner  of  Indian  Point  Units  1  and  2)  has 
committed  to  decommission  its  units  for 
unrestricted  use  at  the  same  time  as  PASNY 
decommissions  Unit  3  for  unrestricted  use.  See 
Cortlandt's  Petition  at  a-9:  Cortlandt's 
Supplemental  Filing  at  2.  4. 

'»See  Cortlandt's  Petition  at  5:  Cortlandt's 
Supplemental  Filing,  at  4;  Cortlandt  Verified 
Petition  at  16. 

*"  See  Affirmation  of  Peter  Henner  at  1  11. 

*'  See  Affirmation  of  Peter  Henner  at  11 25(b),  34: 
Cortlandt  Verified  Petition  at  16. 

"  See  Affirmation  of  Peter  Henner  at  11 36,  40; 
Cortlandt  Verified  Petition  at  1 1. 


an  evaluation  of  the  transferees'  ability 
to  decommission  Indian  Point  3 — both 
as  currently  licensed  and  as  that  license 
may  be  renewed  or  extended.''^ 

These  concerns  do  not  fall  within  the 
scope  of  this  license  transfer 
proceeding.  Entergy  Indian  Point  does 
not  here  seek  in  its  application  to  renew 
or  extend  the  Indian  Point  3  operating 
license,  nor  does  its  pending  application 
assume  such  a  request.  Moreover,  a 
request  to  renew  or  extend  the  license 
would  seem  just  as  likely  from  PASNY 
as  from  Entergy  Indian  Point,  assuming 
the  plant  remains  profitable.  Finally,  in 
posing  this  issue,  Cortlandt  overlooks  its 
right  to  seek  intervenor  status  in  any 
application  for  license  renewal  or 
license  extension  that  Entergy  Indian 
Point  may  file.  These  grounds  for 
rejection  apply  equally  to  Cortlandt's 
concerns  regarding  delayed 
decommissioning  of  the  three  imits,  the 
resulting  need  both  to  store  additional 
spent  fuel  onsite  during  the  plant's 
extended  life  and  the  resulting  need  to 
continue  the  storage  of  current  spent 
fuel  for  a  longer  time  than  Cortlandt  had 
anticipated.** 

In  a  related  vein,  Cortlandt  expresses 
concern  that  the  Indian  Point  3  facility 
will  be  used  as  a  temporary  repository 
for  spent  fuel  from  other  nuclear 
facilities  owned  by  the  Entergy  family  of 
companies.^s  This  is  pure  speculation. 
The  transfer  application  does  not  seek 
such  authority,  and  the  Indian  Point  3 
facility  could  not  accept  spent  fuel  from 
other  facilities  without  transshipment 
license  authority.  Should  Entergy  ever 
seek  such  authority,  Cortlandt  would 
have  the  right  to  seek  intervenor  status. 

d.  Management  of  Indian  Point  3 
Decommissioning  Fund.  Cortlandt  next 
questions  whether  sufficient  controls 
exist  regarding  the  management  of  the 
decommissioning  fund.*''  It  suggests 
that  the  decommissioning  agreements 
contain  ill-defined  and  uncertain 
liabilities  for  the  public,  and  expresses 
concern  that  any  such  additional 
liabilities  or  costs  incurred  by  PASNY 
will  have  to  be  absorbed  either  by 
PASNY  customers  or  the  New  York 
taxpayers.*^  Also,  Cortlandt  (through  its 
expert,  Mr.  Sansoucy)  claims  that 
PASNY  may  be  retaining 
decommissioning  funds  in  excess  of  the 


"  See  Affirmation  of  Peter  Henner  at  1  6; 
Cortlandt's  Reply  Brief  at  12-14. 

■•••  See  Cortlandt's  Petition  at  5;  Cortlandt's 
Supplemental  Filing  at  4:  Affirmation  of  Peter 
Henner  at  11 11-13,  61;  Sansoucy  Letter  at  3; 
Cortlandt  Verified  Petition  at  16;  Cortlandt's  Reply 
Brief  at  12,  14. 

<'  See  Affirmation  of  Peter  Henner  at  1  25(c); 
Cortlandt  Verified  Petition  at  16. 

**  See  Cortlandt's  Petition  at  8. 

♦'  See  Cortlandt's  Petition  at  9. 


amoiuit  required  and  that  the 
application  is  silent  as  to  the 
distribution  of  any  excess  money 
remaining  after  deconunissioning."*^ 

With  the  exception  of  Mr.  Sansoucy's 
assertion  concerning  excess  funds,  the 
issue  is  overly  vague,  Cortlandt  nowhere 
identifies  the  Uabilities  about  which  it 
is  concerned.  Nor  does  it  explain  why 
it  believes  they  would  fall  on  the 
public's  shoulders.  Mr.  Sansoucy's 
claim,  while  sufficiently  specific,  lies 
beyond  the  scope  of  this  proceeding. 
The  Commission  does  not  have 
statutory  authority  to  determine  the 
recipient  of  excess  decommissioning 
funds.  For  these  reasons,  we  decline  to 
admit  this  issue.*^ 

e.  Scope  of  Commission 's 
Consideration  of  Indian  Point  3 
Decommissioning  Issues  to  Include 
Indian  Point  2  Matters.  In  addition  to 
raising  these  substantive  issues 
regarding  decommissioning  funding, 
Cortlandt  requests  that  the  Commission 
consider  the  transfer  in  light  of  both  the 
fact  that  Units  2  and  3  share  common 
facilities  and  the  possibility  that  Entergy 
Indian  Point  (or  one  of  its  affiliates)  may 
acquire  Indian  Point  Unit  2 — a 
possibility  which  Cortlandt  states  is 
specifically  contemplated  in  the  Indian. 
Point  3  transfer  agreements.^"  We 
decline  to  expand  the  scope  of  this 
proceeding  in  the  two  ways  that 
Cortlandt  requests.  Cortlandt  has  not 
explained  how  either  the  commonality 
of  facilities  or  Entergy's  possible 
purchase  of  Unit  2  bears  on  the 
acceptability  of  the  Indian  Point  3 
transfer. 

f.  Entergy's  Intention  to  Make  a  Profit 
on  the  Decommissioning  Fund.  CAN 
objects  to  Entergy's  espoused  intent  to 
make  a  profit  on  the  decommissioning 
trust  funds  and  to  return  that  profit  to 
its  shareholders.  To  accomplish  this, 
Entergy  would,  according  to  CAN,  have 
to  cut  comers  and  thereby  risk  public 
health  and  safety.  See  CAN's  Petition  at 
21.  CAN  believes  that  Entergy  will  try 
to  turn  a  profit  by  minimizing  the  onsite 
remediation  by  constructing  new  power 
plants  on  the  decommissioning  sites 
and  rotating  the  decommissioning  work 
schedules  at  simultaneously 
decommissioning  facilities.  See  CAN's 
Petition  at  21,22. 


*•  See  Sansoucy  Letter  at  3. 

*•  To  the  extent  that  Mr.  Sansoucy  intended  here 
to  argue  that  such  retention  of  decommissioning 
funds  was  a  way  of  making  a  profit  off  of  the  fund, 
we  address  that  issue  at  page  33,  below. 

'"See  Affirmation  of  Peter  Henner  at  H  8, 42,  46: 
Cortlandt's  Reply  Brief  at  14.  In  fact.  Entergy 
recently  announced  that  it  had  contracted  to 
purchase  from  ConEd  both  Indian  Point  Units  1  and 
2.  See  "Entergy  to  Purchase  2  Nuclear  Power  Plants 
in  New  York  State."  Wall  Street  Journal  at  A-6 
(Nov.  10,  2000). 


In  support,  CAN  refers  us  to  page  23 
of  Entergy's  1999  Annual  Report.si  We 
have  checked  the  cited  page  on 
Entergy's  web  page  and  find  no  such 
statement.  Although  page  24  of  the 
Annual  Report  does  contain  a  reference 
to  "manag[ing]  decommissioning  of 
nuclear  plants  .  .  .  as  a  source  of 
earnings,"  the  reference  is  made  in  the 
context  of  Entergy's  contracts  to 
decommission  plants  owned  by  other 
entities.  We  conclude  that  CAN  has 
provided  no  basis  for  this  issue,  and  we 
decline  to  admit  it. 

g.  Lack  of  Provision  for  Off -Site 
Remediation.  CAN  asserts  that,  despite 
both  plants  having  an  incontestible 
record  of  off-site  releases  of  hazardous 
radioactive  and  non-radioactive 
material,  neither  the  Decommissioning 
Cost  Estimates,  the  Purchase  and  Sale 
Agreement  nor  the  License  Transfer 
Applications  contain  a  provision 
addressing  off-site  remediation.  See 
CAN'S  Petition  at  20,  23-26.  In  support, 
CAN  points  specifically  to  section  2.4(b) 
of  the  Purchase  and  Sale  Agreement, 
which  provides  that  Entergy  will  not 
assume  decommissioning  responsibility 
for  the  remediation  of  off-site 
contamination  occurring  during 
PASNY's  ownership  of  the  plants. 
Although  CAN  acknowledges  that  it 
may  be  unfair  to  hold  Entergy 
accoimtable  for  contamination  occurring 
under  PASNY's  ownership,  it  points  out 
that  the  Purchase  and  Sales  Agreement 
contains  no  provision  holding  PASNY 
liable  for  that  contamination.  CAN  is 
concerned  that  an  NRC  approval  of  the 
transfer  could  absolve  both  Entergy  and 
PASNY  of  such  responsibility.  See 
CAN'S  Petition  at  23-24. 

To  resolve  this  problem,  CAN 
proposes  that  the  Commission  impose 
one  of  the  following  two  conditions  on 
the  transfer: 

"Through  the  Environmental  Impact 
Statement  requested  (elsewhere  in  CAN's 
Petition,  the  NRC  staff  should]  establish  an 
accurate  and  detailed  study  of  [the  off-site] 
contamination  .  .  .  which  PASNY  must 
remediate  before  the  license  can  be 
transferred." 

or 

PASNY  "should  not  simply  be  released 
from  all  licensee  responsibility,  but  rather 
issued  a  "decommissioning"  license  until 
(PASNY]  has  completed"  whatever 
remediation  for  which  Entergy  is  not 
assuming  responsibility. 

See  CAN'S  Petition  at  24.  If  the 
Commission  imposes  either  of  these 


conditions,  CAN  requests  that  it  also 
address  how  to  fimd  this  partial 
remediation.  CAN  is  concerned  that 
PASNY's  accountability  for  partial  site 
remediation  and  cleanup  not 
compromise  the  quantity  of  funds 
available  to  complete  the 
decommissioning  after  the  license 
expires.  See  CAN's  Petition  at  24.  CAN 
also  provides  a  third  alternative 
condition: 

The  Commission  disregard  "clause 
2.4(b)  .  .  .  insofar  as  [it  affects] 
decommissioning  responsibilities  .  .  .;,  and 
Entergy  should  be  required  to  conduct  a 
complete  .  .  .  decommissioning  without 
regard  to  whether  the  off-site  contamination 
was  caused  by  [PASNY]  or  Entergy,  but 
[with]  Entergy  .  .  .  allowed  to  recover  those 
[actual]  costs'from  [PASNY 
that]  .  .  .  exceed  the  amount  in  the 
Decommissioning  Trust." 

See  CAN'S  Petition  at  24-25. 

Applicants  respond  that  nothing  in 
the  purchase  and  sales  agreement 
relieves  PASNY  of  any  liabilities  not 
assumed  by  the  Entergy  applicants,  and 
that  PASNY  "retains  liability  for  off-site 
disposal,  storage,  etc.  that  occurred 
prior  to  closing."  See  Answer  to  CAN's 
Petition  at  14.  Our  review  of  the 
agreement  gives  us  no  reason  to 
question  the  applicants'  interpretation. 
We  therefore  see  no  reason  to  impose 
the  conditions  CAN  has  requested. 
Moreover,  we  see  no  basis  for  CAN's 
concern  that  this  retained  liability  will 
somehow  deplete  the  FitzPatrick  and 
Indian  Point  3  decommissioning  trust 
funds.  Those  funds  are  set  aside  in  a 
trust  specifically  and  exclusively 
dedicated  to  the  purpose  of 
decommissioning  the  plant  sites;  the 
trust  cannot  be  used  for  offsite 
remediation.^2  in  short,  we  see  nothing 
in  CAN'S  offsite  remediation  argument 
that  raises  a  material  issue  of  fact  or  law 
meriting  a  hearing. 

h.  Environmental  Impact  Statements. 
CAN  requests  the  Commission  to 
prepare  environmental  impact 
statements  ("EIS")  regarding  the 
adequacy  of  the  decommissioning 


'2  CAN'S  Petition  at  21  and  n.22.  However,  CAN 
provides  us  a  copy  of  neither  the  report  nor  the 
tiled  page.  Even  after  Entergy  denied  ever 
expressing  such  an  intent  (Answer  to  CAN's 
Petition  at  13  n.9),  CAN  in  its  Reply  Brief  still  failed 
to  support  its  claim  with  the  necessary 
documentation. 


52  Decommissioning  trusts  are  reserved  for 
decommissioning  as  defined  in  10  CFR  §50.2. 
Thus,  offsite  remediation  would  not  be  an  accepted 
expense.  However,  some  licensees  use  the 
decommissioning  trust  to  accumulate  funds  for  both 
"decommissioning"  as  NRC  defines  it  and 
decommissioning  in  the  broader  sense  that  includes 
interim  spent  fuel  management,  non-radioactive 
structure  demolition,  and  site  remediation  to 
greenfield  status.  The  Commission  accepts  this 
approach  as  long  as  the  NRC-defined 
"decommissioning"  funds  are  clearly  earmarked. 
Also,  once  the  funds  are  in  the  decommissioning 
trust,  withdrawals  are  limited  by  10  CFR  §  50.82.  so 
that  non-°'decommissioning"  funds  (again,  as 
defined  by  the  NRC)  could  only  be  spent  after  the 
NRC-defined  "decommissioning"  work  had  been 
finished  or  committed. 


funding.  See  CAN's  Petition  at  26-27. 
CAN  later  refines  this  request  to  cover 
only  the  levels  of  on-  and  off-site 
contamination.  See  CAN's  Reply  Brief  at 
18.  CAN  points  out  that,  prior  to  1980, 
plants  throughout  the  United  States 
buried  radioactive  waste  both  on-  and 
off-site,  with  poor  documentation  and 
few  safeguards.  CAN  would  like  the 
Commission  to  prepare  EIS's  for  the  two 
plants  to  determine  the  extent  of 
contamination  and  to  set  realistic 
funding  requirements.  CAN  points  to 
the  experimental  nature  of 
decommissioning  and  to  the 
decommissioning  cost  ovemms  at  every 
decommissioned  plant  to  date.  See 
CAN'S  Petition  at  26-27.  CAN  doubts 
Entergy's  claim  that,  with  experience,  it 
can  decrease  its  decommissioning  costs 
by  developing  special  techniques.  CAN 
also  doubts  that  Entergy  will  have 
garnered  that  experience  by  the  time  it 
needs  to  decommission  both  Indian 
Point  3  and  FitzPatrick  starting  in  2013 
and  2015.  respectively.^-*  CAN  further 
asserts  that  the  Entergy  companies' 
inability  to  recoup  their 
decommissioning  expenses  from 
ratepayers  constitutes  yet  another 
obstacle  to  successful  decommissioning. 
See  CAN'S  Petition  at  28.  We  decline  to 
admit  this  issue  for  the  same  reasons  set 
forth  in  our  recent  decision  in  Vermont 
Yankee: 

CAN's  "NEFA"  issue  amounts  to  another 
effort  to  litigate  site-specific 
decommissioning  cost  estimates.  CAN's 
position  rests  on  the  assumption  that  our 
regulations  require  AmerGen  Vermont,  in  its 
license  transfer  application,  to  provide  an 
estimate  of  the  actual  decommissioning  and 
site  ciean-up  costs.  As  explained  in  the 
previous  section  of  this  order,  our  regulations 
impose  no  such  requirement.  Our 
decommissioning  funding  regulation  (10  CFR 
50.75(c))  generically  establishes  the  amount 
of  decommissioning  funds  that  must  be  set 
aside.*''  CAN  cannot  challenge  the  regulation 
in  this  proceeding.  As  noted  above,  the 
NRC's  decommissioning  funding  rule  reflects 
a  deliberate  decision  not  to  require  site- 
specific  estimates  in  setting 
decommissioning  funding  levels.  CAN  has 
not  sought  a  waiver  of  that  rule  in  this 
proceeding.  See  10  CFR  2.1329  *  *  *; 
Seabrook.  CLl-99-6.  49  NRC  at  217  n.8.  Nor 
has  CAN  reconciled  its  demand  for  a  NEPA 
review  with  our  rules'  "categorical 
exclusion"  of  license  transfers  from  NEPA 
requirements.  See  10  CFR  51.22(c)(21). 

*'■  CAN'S  supporting  argument  that 
decommissioning  technology  is  still  in  an 
experimental  stage  fails  for  the  same  reason, 
i.e.,  it  is  a  collateral  attack  on  10  CFR  50.75(c) 
establishing  the  amount  of  decommissioning 
funds  that  must  be  set  aside.  It  is  worth 
noting  that  the  NRC  rule  which  CAN  attacks, 
10  CFR  50.75(c),  is  in  fact  supported  by  a 


53  See  CAN'S  Petition  at  27-28.  The  FitzPatrick 
license  actually  expires  in  2014. 
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generic  environmental  impact  statement.  See 
Generic  Environmental  Impact  Statement, 
NUREG-0586  (August  1988)  (issued  in 
conjunction  with  the  promulgation  of  10  CFR 
50.75  and  50.82).  See  generally  Final  Rule. 
"General  Requirements  for  Decommissioning 
Nuclear  Facilities,"  53  FR  24018,  24051  (June 
27,  1988). 5« 

CAN  also  seeks  an  EIS  on  two  grounds 
unrelated  to  decommissioning:  that  the 
problems  at  Indian  Point  3  which  persuaded 
Entergy  to  pass  up  an  opportunity  to  become 
the  plant's  operator  in  1996  still  exist  (see 
CAN'S  Petition  at  48-51),  and  that  the 
Commission's  failure  to  conduct  an  antitrust 
review  constitutes  a  major  federal  action 
affecting  the  quality  of  the  environment  (see 
CAN'S  Petition  at  61).  CAN  later  broadens  the 
first  of  these  so  as  to  seek  an  EIS  on  the  new 
owners'  operation  of  both  plants.  See  CAN's 
Reply  Brief  at  17-18.  We  reject  these  two  EIS 
issues  on  the  same  grounds  as  set  forth 
immediately  above.  In  addition,  we  exclude 
the  first  EIS  issue  (as  broadened)  on  the 
ground  that  the  scope  of  this  proceeding  does 
not  include  the  new  ovimers'  operation  of  the 
plants — but  includes  only  the  transfer  of  their 
operating  licenses.  Further,  we  exclude  the 
antitrust  EIS  issue  on  same  ground  we  used 
to  reject  CAN's  same  argument  in  Vermont 
Yankee.^^ 

4.  CAN'S  Non- Labor  Related  Technical 
Qualihcations  Issues 

CAN  raises  an  array  of  challenges  to 
the  technical  qualifications  of  the 
workforce  that  will  be  employed  at 
FitzPatrick  and  Indian  Point  3  once  the 
Entergy  companies  take  over  those 
plants.  CAN'S  claims,  however,  are  not 
directly  linked  to  the  license  transfers  at 
issue  here,  but  rest  largely  on  current 
operational  issues  at  the  two  plants  and 
on  Entergy's  operation  of  other  plants, 
including  non-nuclear  plants.  As  in  oin 
recent  Vermont  Yankee  and  Oyster 
Creek  decisions,  where  we  rejected 
claims  all  but  identical  to  CAN's.  we 
find  here  that  CAN  has  provided  no 
documents,  facts  or  expert  opinion 
establishing  a  genuine  issue  concerning 
technical  qualifications.  See  also 
Millstone,  CLI-00-18.  52  NRC  at  131- 
32,  citing  10  CFR  2.1306(b)(2)(iii). 

a.  Age-Related  Defects  at  Both  Plants. 
CAN  asserts  that  the  Entergy  companies 
lack  the  ability  to  manage  FitzPatrick  (a 
boiling-water  reactor  or  "BWR")  and 
Indian  Point  3  (a  pressurized-water 
reactor  or  "PWR").  CAN  claims  that 


^*  CU-OO-20,  52  NRC  at slip  op.  at  8-10 

(final  footnote  omitted).  See  also  Monticello,  CU- 
00-14,  52  NRC  at  59. 

"CU-OO-20,  52  NRC  at slip  op.  at  11 

(footnote  omitted):  The  fact  that  a  particulfir  license 
transfer  may  have  antitrust  implications  does  not 
remove  it  from  the  categorical  exclusion.  In  any 
event,  because  the  AEA  does  not  require,  and 
arguably  does  not  even  allow,  the  Commission  to    ■ 
conduct  antitrust  evaluations  of  license  transfer 
applications,  our  purported  "failure"  to  conduct 
such  an  evaluation  cannot  constitute  a  Federal 
action  warranting  a  NEPA  review. 


FitzPatrick  is  older  and  subject  to  more 
age-related  degradation  than  Entergy's 
other  BWRs.  See  CAN's  Petition  at  29- 
36.  CAN  concludes  that  Entergy  is 
significantly  overstating  its  claim  of 
experience  in  maintaining  and  operating 
BWRs  and  that  Entergy's  spotty  record 
in  managing  PWRs  (such  as  Indian  Point 
3)  suggests  the  company's  ability  to 
manage  an  increasing  number  of  aging 
reactors  may  be  stretched  past  the 
breaking  point.  See  id.  at  29-30.  Based 
on  these  arguments,  CAN  asks  the 
Commission  to  "take  into  consideration 
the  effect  of  consolidating  a  large 
number  of  aging,  mismanaged  and 
otherwise  troubled  facilities  under  a 
single  corporate  umbrella,  especially 
given  the  rigors  of  operating  those 
facilities  in  a  deregulated  electricity 
market  without  the  flexibility  of 
returning  to  ratepayers  to  reimbiu'se 
unexpected  operating  and  maintenance 
costs."  See  id.  at  30. 

CAN  ignores  Entergy  Nuclear 
Operations'  stated  intent  to  employ  the 
same  personnel  as  are  currently  working 
at  the  two  plants.  Nor  does  CAN's 
Petition  challenge  these  individuals' 
technical  qualifications.  Its  discussion 
of  Entergy's  experience  in  operating 
other  BWRs  and  PWRs  and  the  age  of 
other  Entergy  plants  does  not  bear  on 
the  technical  qualifications  of  the 
transferees  and  their  intended 
employees  at  FitzPatrick  and  Indian 
Point  3.  See  Vermont  Yankee,  CU-OO- 

20.  52  NRC  at ,  shp  op.  at  11-13 

(declining  to  admit  a  similar  issue 
where  CAN  failed  to  challenge  the 
technical  qualifications  of  the  plant's 
intended  employees).  We  therefore 
decUne  to  admit  this  issue. 

b.  Leak-Detection  Problems  at  Both 
Plants.  CAN  points  to  alleged  leak 
detection  problems  at  the  two  plants 
and  asks  the  Commission  to  require 
Entergy  to  modify  inspections  and  leak 
detection  equipment  and  to  institute 
programs  to  study  the  rate  of  crack 
propagation.  CAN  further  asks  the 
Commission  to  oversee  the  development 
of  systems  and  procedures  necessary  to 
provide  an  objective  review  of  these 
actions.  See  CAN's  Petition  at  32-33. 
Moreover.  CAN  asks  the  Commission  to 
deny  the  license  transfer  application  on 
the  groimd  that  Entergy,  with  a  tightly- 
packed  maintenance  schedule  and  a 
depleted  workforce  (due  to 
"profitability"  cuts),  lacks  the  flexibility 
necessary  to  react  quickly  to  surprises  at 
two  or  more  generating  plants.  See 
CAN'S  Petition  at  33.  In  a  similar 
technical  challenge  to  the  two 
applications.  CAN  points  to  certain 
evidence  that  the  Updated  Final  Safety 
Analysis  Reports  ("UFSAR")  for  both 
plants  have  not  been  kept  up-to-date. 


and  argues  that  it  would  be  premature 
to  approve  a  transfer  of  licenses  for 
reactors  which  were  in  an  unanalyzed 
condition.  See  CAN's  Petition  at  34-36. 
We  recently  addressed  a  quite  similar 
argument  from  CAN  in  Vermont  Yankee 
concerning  another  company's  abiUty  to 
discern  cracks  and  leaks.  We  consider 
our  response  there  equally  dispositive  of 
CAN'S  contention  in  this  proceeding: 

These  arguments  address  the  adequacy  of 
the  plant's  ongoing  safety-related  programs. 
Operational  issues  of  this  kind  will  remain 
the  same  whether  or  not  the  license  is 
transferred.  The  Commission  has  indicated 
that  a  license  transfer  hearing  is  not  the 
proper  forum  in  which  to  conduct  a  full-scale 
health-and-safety  review  of  a  plant.'* 

i*  "A  license  transfer  proceeding  is  not  a 
forum  for  a  full  review  of  all  aspects  of 
current  plant  operation."  See  Oyster  Creek. 
CLI-00-6,  51  NRC  at  213,  214  *   *   *  CAN 
may,  of  course,  file  a  petition  for  staff 
enforcement  action  pursuant  to  10  CFR  2.206 
if  it  is  concerned  about  current  safety  issues 
at  Vermont  Yankee. 

See  Vermont  Yankee,  CLI-00-20,  52 

NRC  at ,  shp  op.  at  13.  Moreover, 

in  Vermont  Yankee,  we  rejected  a 
similar  request  from  CAN  (that  the 
Commission  require  special  training  as 
a  condition  for  its  approval  of  the 
transfer)  on  the  ground  that  CAN  "failed 
to  demonstrate  that  a  genuine  dispute 
exists,  with  requisite  specificity,  on  this 

basis."  See  CLI-00-20,  52  NRC  at , 

slip  op.  at  13.  See  also  10  CFR 
2.1306(b)(2)(iv).  This  ruling  applies 
equally  to  CAN's  similar  argument 
here.56 

c.  Issues  of  Management  "Character". 
CAN  asserts  that  Entergy's  license 
transfer  applications  rely  on  the 
resoiuces  and  experience  of  the  parent 
company  (Entergy  Corp.),  its  pubHc 
utility  subsidiaries  (Entergy  Arkansas 
Inc.,  Entergy  Gulf  States  Inc.,  Entergy 
Louisiana  Inc.,  and  System  Energy 
Resources  Inc.),  and  its  operations 
subsidiary  (Entergy  Operations  Inc.)  to 
establish  a  track  record  as  a  nuclear 
operator.  CAN  describes  the  operating 
records  of  these  affiliates  as  "mixed  at 
best,  irrelevant  in  some  regards,  and 
alarming  in  many  others;"  See  CAN's 
Petition  at  37.  CAN  further  argues  that, 
because  the  majority  of  Entergy  Nuclear 


58  CAN  indicated,  for  the  first  time  in  its  Reply 
Brief,  that  it  was  raising  the  cracks-and-leaks  and 
UFSAR  arguments  not  only  as  technical  and 
administrative  problems  meriting  the  Commission's 
attention  and  correction,  but  also  as  an  indication 
of  the  lack  of  technical  qualifications  of  the  existing 
plants'  staff,  on  whose  technical  qualifications 
Entergy  Nuclear  Operations  is  relying  in  the 
applications.  See  CAN's  Reply  Brief  at  16.  CAN's 
effort  to  recast  its  claim  is  unavailing.  As  indicated 
in  Vermont  Yankee  (quoted  in  the  text  immediately 
above),  any  ongoing  operational  deficiencies  at 
nuclear  plants  subject  to  a  license  transfer  must  be 
addressed  regardless  of  the  transfer. 


Operations ',  Entergy  FitzPatrick's  and 
Entergy  Indian  Point's  corporate  officers 
hold  positions  in  other  Entergy 
companies,  these  two  new  companies 
will  inevitably  inherit  the  existing 
companies'  record  and  operational  style. 
See  CAN'S  Petition  at  37;  CAN's  Reply 
Brief  at  16.  According  to  CAN,  this 
record  and  style  are  reflected  in  the  facts 
that  Entergy  has  among  the  highest 
number  of  NRC  violations  in  the  United 
States  and  that  the  company's  improved 
capacity  factors  are  "shadowed  by 
questionable  maintenance  practices  and 
inadequate  procedures,  work 
performance,  and  operator  training." 
See  CAN'S  Petition  at  38.  CAN  relies  not 
only  on  Entergy's  record  as  a  nuclear 
generator;  it  also  points  to  findings  that, 
in  the  electrical  transmission  and 
delivery  business,  Entergy  has  a  record 
of  marginalizing  safe  operations  by 
chronically  postponing  maintenance 
and  reducing  the  skilled  workforce  to 
levels  that  compromise  worker  and 
public  safety.  See  CAN's  Petition  at  38- 
40,  citing  findings  of  the  Texas  Public 
Utility  Commission  ("Texas  PUC")  and 
the  Council  of  the  City  of  New  Orleans, 
both  in  1998." 

Absent  strong  support  for  a  claim  that 
difficulties  at  other  plants  run  by  a 
corporate  parent  will  affect  the  plant(s) 
at  issue  before  the  Commission,  we  are 
unwilling  to  use  ovu  hearing  process  as 
a  forvun  for  a  wide-ranging  inquiry  into 
the  corporate  parent's  general  activities 
across  the  coimtry.  Here,  CAN's  various 
references  to  problems  of  other  Entergy 
subsidiaries,  including  the  non-nuclear 
subsidiaries,  tell  us  little  if  anything 
about  Entergy  Nuclear  Operations' 
technical  qualifications  to  operate 
FitzPatrick  and  Indian  Point  3  using  the 
same  workforce  that  is  already  there. 
See  Vermont  Yankee,  CLI-00^20,  52 

NRC  at slip  op.  at  14-15, 

(concluding  that  "claims  of  staffing 
deficiencies  at  other  nuclear  facilities 
owned  by  AmerGen"  were  insufficient 
to  trigger  oiu-  hearing  process).  See  also 
Oyster  Creek,  51  NRC  at  209-10. 

Nor  do  we  believe  a  hearing  is 
merited  by  CAN's  conclusory  assertions 
that  the  corporate  culttire  of  Entergy 
Nuclear  Operations  will  be  tainted  by 
the  influence  of  high-level  officials  from 
the  parent  company  and  other 
subsidiaries.  CAN  does  not  identify 
which  officials  will  imdercut  safety  at 


Indian  Point  and  FitzPatrick  or  explain 
how  they  will  do  so.  CAN's  claims  are 
too  broad  and  too  vague  to  be  suitable 
for  adjudication.  We  therefore  decline  to 
admit  this  issue. 

d.  Cost-Cutting  Pressures.  CAN 
questions  whether  Entergy  FitzPatrick 
and  Entergy  Indian  Point  can  safely 
accomplish  the  goals  necessary  for  the 
companies  to  reduce  costs  to  a  level 
sufficiently  low  for  the  plants'  electric 
rates  to  be  competitive,  i.e.,  reducing 
maintenance  and  outage  times  and 
workforce  size.^^  According  to  CAN. 
Entergy's  applications  indicate  a  goal  of 
85-percent  capacity  (or  15-percent 
downtime).  CAN  acknowledges  that 
PASNY  was  able  to  meet  the  same 
refueling  schedule  at  Indian  Point  3  that 
Entergy  will  need  to  maintain,  but  says 
that  PASNY  did  so  only  by 
unnecessarily  exposing  its  workforce  to 
radiation.  See  CAN's  Petition  at  41-42. 
Finally,  CAN  draws  the  Commission's 
attention  to  ConEd's  decision  not  to 
replace  the  steam  generators  at  Indian 
Point  Unit  2,  warning  that  Entergy  will 
experience  cost-cutting  pressures 
similar  to  those  which  led  to  ConEd's 
problems. ^^ 

CAN  has  failed  to  provide  adequate 
support  or  basis  for  its  general  "cost- 
cutting"  issue.  It  has  not  provided  the 
necessary  nexus  between  the  problems 
at  other  plants  (some  not  even  in  this 
country)  operated  by  different 
companies  and  the  difficulties  it 
anticipates  from  Entergy  FitzPatrick. 
Entergy  Indian  Point  and  Entergy 
Nuclear  Operations.  See  Oyster  Creek, 
CLI-00-6.  51  NRC  at  209-10.  Nor  does 
it  offer  any  factual  support  for  its  claim 
that  the  Entergy  companies  will 
subordinate  safety  to  production  goals 
or  profits.  See  Oyster  Creek,  CLI-00-6. 
51  NRC  at  207  ("Absent  [documentary] 
support,  this  agency  has  declined  to 
assume  that  licensees  will  contravene 
oiu-  regulations")  and  cited  authority. 
Finally.  CAN's  speculation  about  the 
likelihood  and  ramifications  of  staff 
reductions  is  insufficient  to  trigger  a 
hearing  on  this  issue.  CAN  points  to  no 
information  suggesting  that  Entergy 
plans  to  reduce  its  staff  below  NRC 
requirements.  As  we  stated  in  Oyster 
Creek: 


"■  See  CAN'S  Petition  at  39-40  (citing  and  quoting 
Public  Utility  Commission  of  Texas,  Docket  No. 
18249,  Entergy  Gulf  States,  Inc.,  Service  Quality 
Issues  (Feb.  1998):  Groesch,  Report  to  New  Orleans 
City  Council  for  the  Alliance  for  Affordable  Energy 
(Aug.  13,  1999);  and  Groesch,  Statement  before  the 
New  (Means  City  Council  Utility  Committee  (Aug. 
12,  1999)).  The  second  and  third  of  these  three 
documents  are  included  in  Exh.  9  to  CAN's 
Petition. 


58  See  CAN'S  Petition  at  41-47.  CAN  points  to  the 
problems  of  a  foreign  nuclear  plant  owner,  British 
Energy,  as  an  example  of  how  public  safety  can  be 
adversely  affected  by  over-reduction  of  the 
workforce.  See  CAN's  Petition  at  44—46.  See  also 
Declaration  of  David  A.  Lochbaum.  dated  July  31, 
2000,  at  2  (1 9(8)),  appended  as  Attachment  3  to 
CAN'S  Petition. 

59  See  CAN'S  Petition  at  42.  ConEd  has  informed 
the  NRC  that  it  has  replaced  these  steam  generators. 
See  Letter  from  John  A.  Zwolinski  (NRC)  to  A.  Alan 
Blind  (ConEd)  (Oct.  11,  2000). 


For  key  positions  necessary  to  operate  a 
plant  safely,  the  Commission  has  regulations 
requiring  specific  staffing  levels  and 
qualifications.  See  10  CFR  §  50.54(m).  Other 
than  those  specific  positions,  the  licensee  has 
a  responsibility  to  ensure  that  it  has  adequate 
staff  to  meet  the  Commission's  regulatory 
requirements.  If  a  licensee's  staff  reductions 
or  other  cost-cutting  decisions  result  in  its 
being  out  of  compliance  with  NRC 
regulations,  then  (as  noted  above)  the  agency 
can  and  will  take  the  necessary  enforcement 
action  to  ensure  the  public  health  and  safety. 
The  Oyster  Creek  application  does  not  on  its 
face  suggest  any  likelihood  of  a  cost-driven 
lapse  in  compliance  with  NRC  safety  rules. 

CLI-00-6.  51  NRC  at  209.  See  also  id. 
at  214  ("so  long  as  personnel  decisions 
do  not  impose  [a)  risk  (to  the  public 
health  and  safety],  our  regulations  and 
policy  do  not  preclude  a  licensee  from 
reducing  or  replacing  portions  of  its 
staff"). 

5.  The  Association's  Labor-Related 
Technical  Qualifications  Issues 

The  Association  raises  labor-related 
issues  which,  it  claims,  bear  directly  on 
the  question  whether  the  transfer  will 
ensure  the  presence  of  "sufficient 
management  personnel,  and  appropriate 
working  conditions,  so  as  to  assure 
continued  safe  operation  of  the 
facilities."  See  Association's  Petition  at 
9.  As  noted  in  the  discussion  of 
standing,  supra,  the  Association  alleges 
a  precipitous  decline  in  morale  among 
the  members  of  the  Association;  a  high 
level  of  confusion  regarding  future 
rights  and  benefits;  a  significantly 
increased  attrition  rate  among 
Association  members;  a  general  belief 
that  the  transfer  will  markedly  reduce 
their  rights  and  benefits;  and  a 
developing  imeasiness  vtrith,  and 
unwillingness  to  trust,  or  communicate 
safety-related  problems  to.  senior 
executive  nuclear  management  or 
corporate  management.  See 
Association's  Petition  at  17. 

The  Association's  claims  arise  out  of 
what  it  says  is  the  "increasingly 
adversarial  nature  of  the  dialogue  (or 
lack  thereof)  between  its  members  and 
the  proposed  transferor  and  transferees 
concerning  the  putative  rights  and 
benefits  that  will  be  available  to 
petitioners  following  the  proposed 
transfer."  See  id.  A  contest  over 
"putative  rights  and  benefits"  amounts, 
of  course,  to  a  labor  dispute  rooted  in 
economic  concerns.  Indeed,  the 
Association  has  brought  state-court 
litigation  to  adjudicate  the  labor 
controversy  and.  as  if  to  stress  the  labor 
relations  nature  of  its  claims,  the 
Association  has  included  its  lengthy 
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state-court  complaint  in  the  record 
before  us.**" 

As  a  nuclear  safety  agency,  however, 
we  are  loath  to  step  into  the  middle  of 
a  labor  dispute.  The  Association 
seemingly  expects  us  to  consider 
whether  Entergy 's  commitments 
regarding  salary,  benefits  and  job 
security  are  so  unjust  as  to  ruin 
employee  morale  and  cause  excessive 
attrition  at  FitzPatrick  and  Indian  Point 
3.  But  we  have  neither  the  expertise  nor 
the  legislative  charter  of  a  National 
Labor  Relations  Board  or  labor  mediator. 
We  see  no  natural  limits  to  the  labor 
issues  the  Association  wants  us  to 
consider.  We  thus  find  the  Association's 
labor  grievances  unsuitable  for  a  license 
transfer  hearing. 

The  Association,  apparently  sensitive 
to  the  Commission's  reluctance  to 
enmesh  itself  in  management-worker 
conflicts  at  nuclear  facilities,  attempts  to 
argue  that  its  labor  dispute  with  PASNY 
and  Entergy  translates  into  a  health  and 
safety  problem  that  the  Commission 
should  consider  at  a  hearing,  But,  while 
the  Association's  pleadings  frequently 
allude  to  alleged  health  and  safety 
effects  of  the  labor  controversy,  what  the 
Association  has  given  us,  at  bottom, 
consists  of  specific  accusations  of  bad 
faith  in  labor  relations  and  that  are  tied 
to  vague  or  coBchisory  assertions  about 
health  and  safety.  On  the  latter  issue, 
the  only  one  falling  within  the  NRC's 
jurisdiction,  the  Association  provides 
no  expert  support,  no  concrete  facts, 
and  no  claims  of  specific  rule  violations. 

Further,  the  specific  concerns  about 
pay,  benefits  and  conditions  that  the 
Association  points  to  as  the  source  for 
morale  issues  are  potential  (not  certain) 
changes  in  pay,  benefits  and  conditions 
that  would  not  occiu-  for  between  one 
and  three  years  after  completion  of  the 
transfer.  The  Commission  is  particularly 
reluctant  to  engage  in  prognostication  of 
the  impact  of  changes  in  current 
working  conditions  that  the  Association 
has  in  its  own  pleadings  and  affidavits 
acknowledged  may  occur  years  in  the 
future.  Unsupported  hypothetical 
theories  or  projections,  even  in  the  form 
of  an  affidavit,  will  not  support 
invocation  of  the  hearing  process.  In 
short,  the  Association  has  not  provided 
tangible  regulatory  issues  around  which 
to  organize  a  hearing. 

The  Association's  most  specific  health 
and  safety  claims  are  charges  that  the 
labor  controversy  will  provoke  high 
attrition  and  poor  morale.  But  neither 


«"  See  Verified  Petition.  Nuclear  Generation 
Employees  Ass'n  v.  New  York  Power  Auth.  (Sup. 
Ct.,  Westchester  Co..  NY),  Index  No.  11129/00  (filed 
July  27,  2000)  (appended  to  .Association's  Reply 
Brief  as  Exh.  1).  See  also  Association's  Reply  Brief, 
dated  Aug.  3,  2000.  at  3. 


claim  raises  a  genuine  controversy  for 
hearing.  As  for  the  purported  increase  in 
attrition,  the  Association  merely  says 
that  it  is  so.  The  Association  does  not 
provide  factual  data,  expert  witnesses, 
or  even  affidavits  of  employees  who 
have  or  will  quit  as  a  result  of  the 
license  transfer.**!  As  for  morale,  we  do 
not  see  how  we  could  adjudicate  such 
an  abstract  concept  at  a  hearing  absent 
some  allegation  of  specific  rule 
violations  or  specific  safety  challenges 
arising  out  of  lower  morale.  Notably,  the 
Association  has  submitted  no  evidence, 
such  as  inspection  reports  or  other 
indicators,  suggesting  an  increase  in 
safety  problems  at  the  two  plants. 

We  add  a  cautionary  note.  Today's 
decision  does  not  hold  that  economic 
concerns,  whether  of  a  labor, 
commercial  or  other  nature,  are 
categorically  excluded  from  the  NRC 
hearing  process.  Such  concerns,  if 
closely  tied  to  specific  health  and  safety 
concerns  or  to  potential  violations  of 
NRC  rules,  can  be  admitted  for  hearing. 
See,  e.g..  North  Atlantic  Energy  Serv. 
Corp.  (Seabrook  Station,  Unit  1),  CU- 
99-27,  50  NRC  257,  262-63  (1999). 
Indeed,  in  our  Subpart  M  rulemaking, 
which  established  our  current  license 
transfer  hearing  process,  we  expressed  a 
willingness  to  review  labor-type  issues 
to  a  limited  extent: 

[I)f  a  significant  loss  and  replacement  of 
critical  plant  personnel  can  be  anticipated  as 
the  result  of  a  particular  license  transfer!,] 
this  might  well  be  a  reetson  not  to  approve 
the  transfer  or  to  condition  the  transfer  on  the 
maintenance  of  adequate  technical 
qualifications. 
***** 

If,  in  a  particular  license  transfer  case,  a  need 
is  identified  for  submission  of  a  critical  staff 
retention  plan  in  order  to  address  the 
applicant's  technical  qualifications,  this 
matter  can  readily  be  addressed  in  the 
hearing  process  and  can  ultimately  result  in 
a  condition  on  license  transfer  approval. 

Final  Rule,  "Streamlined  Hearing 
Process  for  NRC  Approval  of  License 
Transfers,  "  63  FR  66721,  66723  (Dec.  3, 
1998). 

Claims  resting  on  the  loss  and 
replacement  of  "critical"  staff  derive 
directly  from  our  rules,  which  specify 
both  minimiun  staffing  requirements  for 
trained  operators  at  reactors  and  the 
technical  qualifications  of  such 
employees.  See  10  CFR  §  50.54(m).  See 
also  Oyster  Creek,  CLI-00-06,  51  NRC  at 


■'  The  Association's  failure  to  provide  actual  data 
on  departing  employees  renders  virtually 
meaningless  its  reference  to  a  "more  than 
doubllingj"  of  the  normal  attrition  rate  for  its 
members.  See  )oint  Declaration  at  6.  By  way  of 
extreme  example,  if  the  normal  attrition  rate  were 
one  person  per  year  per  plant,  a  doubling  of  this 
rate  would  provide  no  conceivable  basis  for  health- 
and-safety  concerns. 


209  (NRC  Staffing  regulations  cover  "key 
positions  necessary  to  operate  the  plant 
safely").  Here,  the  Association  asserts 
no  current  or  future  section  50.54(m) 
violations  arising  out  of  the  PASNY- 
Entergy  license  transfer.  (Nor,  frankly, 
would  we  expect  such  a  challenge  from 
the  Association,  some  of  whose 
members  hold  the  very  staff  positions 
covered  by  section  50.54(m).) 

Notwithstanding  the  narrow 
exception  in  the  rulemaking  language 
quoted  above,  the  Commission  generally 
does  not  involve  itself  in  the  personnel 
decisions  of  licensees.  As  we  indicated 
in  Oyster  Creek: 

The  Commission  is  interested  in  whether  the 
plant  poses  a  risk  to  the  public  health  and 
safety,  and  so  long  as  personnel  decisions  do 
not  impose  that  risk,  our  regulations  and 
policy  do  not  preclude  a  licensee  from 
reducing  or  replacing  portions  of  its 
staff.  .  .  . 

CLI-00-6,  51  NRC  at  214.  See  also 
Vermont  Yankee,  CLI-00-20,  52  NRC  at 

,  slip  op.  at  14  n.l6  and 

accompanying  text.  We  would  require 
personnel  claims  considerably  more 
concrete  than  the  Association's — i.e., 
specific  indications  of  a  potential  rule 
violation  or  of  deteriorating  safety 
conditions  linked  to  the  license 
transfer — before  we  would  consider 
admitting  plant  staffing  questions  intg 
an  NRC  license  transfer  hearing. 

We  by  no  means  intend  to  denigrate 
the  concerns  of  the  Association's 
members,  who  work  at  FitzPatrick  and 
Indian  Point  3  and  have  an 
imderstandable  interest  in  working 
conditions  at  the  two  plants.  The 
question  whether  those  conditions  are 
fair  and  lawful  is  an  important  one.  But 
our  license  transfer  hearings  imder 
Subpart  M  are  designed  solely  to 
adjudicate  genuine  health  and  safety 
disputes  arising  out  of  license  transfers. 
The  grant  of  hearings  merely  on  the 
broad  assertion  that  contentious  labor 
controversies  will  lead  to  deleterious 
health  and  safety  consequences  would 
have  no  stopping  point  and  would  risk 
converting  our  agency  into  a  labor 
relations  forum,  contrary  to  oiu* 
statutory  mission  and  at  a  significant 
cost  in  resources  and  effort. 

For  these  reasons,  we  decline  to  admit 
for  hearing  the  Association's  labor- 
related  issues.82 


•2  Like  the  Association,  CAN  raises  the  issue  that 
much  of  the  plants'  existing  staff  will  quit  their  jobs 
as  a  result  of  the  transfer.  See  CAN's  Petition  at  44; 
CAN'S  Reply  Brief  at  16.  But  CAN  has  provided 
little  detail,  and  no  back-up  support,  for  this  claim. 
For  the  reasons  stated  in  the  text,  CAN's  claims  on 
this  score  are  inadmissible.  See  also  Oyster  Creek, 
CU-00-6,  51  NRC  at  209-10,  214. 


6.  Issues  Involving  Emergency 
Evacuation  Plans 

Cortlandt  asks  the  Commission  to 
consider  the  impact  of  the  proposed 
transfers  on  the  need  for  changes  to  the 
Emergency  Evacuation  Plans.  See 
Cortlandt's  Supplemental  Filing  at  2.  It 
expresses  similar  concerns  about 
whether  the  transferees  for  Indian  Point 
3  will  discontinue  the  emergency 
warning  program,  emergency 
preparedness  training  program,  and 
health  impact  training  program 
currently  run  by  PASNY. ^^ 

The  new  licensees  will  have  to  meet 
all  of  the  requirements  of  10  CFR  50.47 
and  Appendix  E  to  10  CFR  part  50 
concerning  emergency  planning  and 
preparedness.  The  emergency 
notification  system  is  required  by  the 
regulations  and  will  remain  in  place. 
Cortlandt  has  not  alleged,  with 
supporting  facts,  that  Entergy  is  likely  to 
violate  the  NRC's  emergency  planning 
rules.  Under  these  circumstances,  we 
see  no  basis  for  fiulher  pursuit  of  this 
issue. 

7.  Appropriateness  of  Indian  Point  3 
Transfer,  Given  Its  Location 

Cortlandt  asks  the  Commission  to 
consider  fhe  appropriateness  of  the 
proposed  Indian  Point  3  transfer  in  Ught 
of  the  plant's  proximity  to  metropolitan 
areas  (New  York  City,  White  Plains  and 
Peekskill)  and  to  locations  for  sporting 
and  cultural  events.  See  Cortlandt 's 
Supplemental  Filing  at  4.  Cortlandt 
explains  that  the  plant  is  located  24 
miles  north  of  New  York  City  in  the 
heavily-populated  Westchester  Coimty. 
and  that  it  is  two  mil^s  fyom  the  City  of 
Peekskill  (population  20,000),  2  miles 
from  a  military  reservation  (Camp 
Smith),  and  eight  miles  from  West 
Point.  See  Affirmation  of  Peter  Henner 
at  Tm2-3.  We  do  not  see  how  Indian 
Point  3's  proximity  to  these  locations  is 
relevant  to  the  question  whether  to 
approve  the  license  transfer  for  that 
plant.  We  therefore  decline  to  admit  this 
issue. 

8.  Antitrust  Issue 

Cortlandt  expresses  an  antitrust 
concern  that,  if  Entergy  merges  with 
Florida  Power  and  Light  Company  (FPL 
Group),  the  combined  entity's  market 
share  will  give  it  an  inordinate  amount 


"  See  Affirmation  of  Peter  Hetmer  at  125(d); 
Cortlandt  Verified  Petition  at  5,  8,  19  (referring  to 
"emergency  plaiming  and  health  impact  training 
programs;"  "emergency  preparedness  plans,  local 
preparedness  resources,  and  the  Four  County 
Notification  System;"  and  "the  payment  of  the  State 
Emergency  Management  Office,  bus  driver  training 
and  reception  centers,  public  education  programs, 
including  emergency  planning  and  radiological 
training  and  medical  drills"). 


of  control  over  the  nation's  nuclear 
industry.  Cortlandt's  Reply  Brief  at  17. 
As  we  have  explained  in  prior  cases,  the 
Commission  no  longer  conducts 
antitrust  reviews  in  license  transfer 
proceedings. S"* 

CAN  also  raises  the  antitrust  issue, 
acknowledging  our  precedents  but 
disagreeing  with  them.  CAN  criticizes 
the  Commission  for  having  declined  to 
conduct  further  antitrust  review  in  these 
cases,  calls  that  decision  an  abdication 
of  the  agency's  antitrust  responsibilities 
imder  tne  AEA,  and  predicts  that  such 
abdication  will  lead  to  a  rapid 
consolidation  of  nuclear  power 
ownership  through  premature 
acceptance  of  this  and  other  Entergy 
applications  and  overly-accelerated 
hearing  schedules.  CAN's  Petition  at  13. 
See  also  id.  at  14-15,  56-64;  CAN's 
Reply  Brief  at  18-20.  For  the  reasons  set 
forth  in  both  the  Wolf  Creek  decision 
and  the  rulemaking,  supra,  we  do  not 
agree  with  CAN's  diaracterization  that 
we  are  abdicating  our  statutory 
authority.  Nor  do  we  believe  we  are 
acting  precipitously  in  giving  expedited 
treatment  to  license  transfer 
applications.  We  therefore  find  this 
issue  inadmissible.^^ 

§.  Independent  Evaluation  of  the  Plants 

CAN  asserts  that,  given  the  historical 
problems  in  NRC's  Region  I,  the 
Commission  should  arrange  for  an 
independent  analysis  of  the  two  plants' 
conditions.  See  CAN's  Petition  at  51-54. 
,  We  decline  to  do  so  for  the  same  reasons 
we  gave  in  Vermont  Yankee  when 
rejecting  CAN's  similar  issue: 

An  inquiry  such  as  the  one  CAN  advocates 
would  go  considerably  beyond  the  scope  of 
our  inquiry  in  this  proceeding,  i.e.,  AmerGen 
Vermont's  qualifications  to  own  and  operate 
the  Vermont  Yankee  plant.  We  also  note  that 
Region  I's  overall  performance  in  overseeing 
Vermont  Yankee  is  far  outside  the  scope  of 
a  license  transfer  proceeding.  CAN  does  not 
explain  how  any  action  taken  with  respect  to 
this  license  transfer,  whether  it  be  denial  of 
the  license  or  the  imposition  of  conditions  on 
the  transferee,  could  remedy  CAN's  broad 
complaints  that  NRC's  Region  I  has  abdicated 
its  oversight  responsibilities.*^ 


"  See  Vermont  Yankee,  CU-00-20,  52  NRC  at 

,  slip  op.  at  11, 19-20;  Oyster  Creek,  CLI-OO- 

06.  51  NRC  at  210;  Kansas  Gas  and  Elec.  Co.,  (Wolf 
Creek  Generating  Station,  Unit  1),  CLI-99-19,  49 
NRC  441  (1999).  See  also  Final  Rule,  'Antitrust 
Review  Authority:  Clarification,"  65  Fed.  R^. 
44.649  (July  19,  2000). 

"  Regarding  CAN's  prediction  of  industry 
consolidation,  see  note  16,  supra. 

»e  CU-00-20,  52  NRC  at slip  op.  at  15.  See 

also  Curators  of  the  University  of  Missouri,  CIJ-95- 
1,  41  NRC  71, 121  (1995);  Final  Rule,  "Rules  of 
Practice  for  Elomestic  Licensing  Proceedings — 
Procedural  Changes  in  the  Hearing  Process,"  54  FR 
33168,  33171  (Aug.  11,  1989)  ("With  the  exception 
of  NEPA  issues,  the  sole  focus  of  the  hearing  is  on 
whether  the  application  satisfies  NRC  regulatory 


V.  Other  Procedural  Matters 

A.  Designation  of  Issues 

Our  opinion  in  this  case  has 
considered  in  some  detail  numerous 
concerns  raised  by  the  various 
petitioners.  Some  issues  we  have  found 
admissible,  and  some  inadmissible.  To 
avoid  confusion,  and  to  delineate  the 
boundaries  of  the  admitted  issues,  we 
direct  the  parties  to  organize  their 
presentations  at  the  hearing  aroimd  the 
following  two  issues: 

Whether  Entergy  Indian  Point's  liability  for 
certain  financial  obligations  of  Entergy 
FitzPatrick  would  place  the  Indian  Point  3 
plant  in  financial  jeopardy  in  the  event  of  an 
accident  at  either  Indian  Point  3  or 
FitzPatrick  and  would  thereby  call  into 
question  whether  Entergy  Indian  Point  has 
the  funds  necessary  to  operate  the  Indian 
Point  plant  safely,  within  the  meaning  of  10 
CFR  50.33(f)(2),  50.33(f)(3)  and  50.80(b)? 

Whethw  the  transfer  applicants'  plan  for 
handling  decommissioning  fimds  for  the 
FitzPatrick  and  Indian  Point  nuclear  plants — 
whereby  control  of  the  decommissioning 
funds  will  remain  with  PASNY  but 
responsibility  for  decommissioning  the 
plants  will  reside  with  the  Entergy 
companies — provides  reasonable  assurance 
of  adequate  decomnussioning  funding, 
within  the  meaning  of  10  CFR  50.75(b)  and 
50.75(e}Il)(vi). 

The  precise  contours  of  these  two 
admitted  issues  are  set  forth  above  at 
pages  18-20  (issue  2a,  raised  by 
Cortlandt  regarding  the  effect  of  joint 
and  several  liability  on  the  Entergy 
companies'  financial  qualifications)  and 
25-26  (issue  3a'.  raised  by  the 
Association  and  CAN  regarding  whether 
the  decommissioning  funding 
arrangement  is  consistent  with  the 
requirements  of  10  CFR  50.75), 
respectively.  The  parties'  filings  and 
arguments  must  be  confined  to  the 
contours  of  these  two  issues.  In 
addition,  as  indicated  on  page  23.  we 
permit  CAN  and  Cortlandt  to  submit  a 
revised  issue  challenging  the  Entergy 
companies'  cost-and -revenue 
projections,  such  issue  to  be  filed  within 
20  days  of  the  issuance  of  a  protective 
order  giving  CAN  and  Cortlandt  access 
to  applicants'  proprietary  information. 

The  parties  should  be  prepared  to 
offer  pre-filed  testimony  and  exhibits 
containing  specific  facts  and/or  expert 
opinion  in  support  of  their  positions  on 
these  issues.  All  parties  should  keep 
their  pleadings  as  short,  and  as  focused 
on  the  admitted  issues,  as  possible.  The 
Commission  will  not  consider  new 
issues  or  new  arguments  or  assertions 
related  to  the  admitted  issues  at  the 
hearing,  unless  they  satisfy  oiu-  rules  for 


requirements,  rather  than  the  adequacy  of  the  NRC 
Staff  performance"). 
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late-filed  issues  (10  CFR  2.1308(b)),  and 
will  not  consider  claims  rejected  in  the 
coiu^e  of  this  opinion.  Redundant, 
duplicative,  unreliable  or  irrelevant 
submissions  are  not  acceptable  and  will 
be  stricken  from  the  record.  See  10  CFR 
2.1320(a)(9).  We  also  direct  the 
interveners  to  state  explicitly  exactly 
what  remedial  measures  (if  any)  they 
believe  the  Commission  should  take  in 
addition  to  those  specified  in  their 
intervention  petitions. 

B.  Designation  of  Presiding  Officer 

The  Commission  directs  the  Chief 
Administrative  Judge  promptly  to 
appoint  a  Presiding  Officer  for  this 
proceeding.  Until  the  appointment  6f  a 
presiding  officer,  the  parties  should  file 
any  written  submissions  with  the  Office 
of  the  Secretary. 

C.  Notices  of  Appearance 

To  the  extent  that  they  have  not 
already  done  so,  each  counsel  or 
representative  for  each  party  shall,  not 
later  than  11:59  p.m.  on  December  7, 
2000  (i.e.,  ten  days  after  the  issuance 
date  of  this  order),  file  a  notice  of 
appearance  compl3dng  with  the 
requirements  of  10  CFR  2.713(b).  In 
each  such  notice  of  appearance,  the 
counsel  or  representative  should  specify 
his  or  her  business  address,  telephone 
number,  facsimile  number,  and  e-mail 
address.  Any  counsel  or  representative 
who  has  already  entered  an  appearance 
but  who  has  not  provided  one  or  more 
of  these  pieces  of  information  should  do 
so  not  later  than  the  date  and  time 
specified  above. 

D.  Filing  Schedule 

If  the  parties  agree  to  a  non-oral 
hearing,  they  must  file  their  joint 
motion  for  a  "hearing  consisting  of 
written  comments"  no  later  than  11:59 
p.m.  (Eastern  Time)  on  December  12, 
2000  (i.e.,  fifteen  days  of  the  date  of  this 
order).  10  CFR  2.1308(d)(2).  No  later 
than  that  same  date,  the  parties  should 
complete  any  necessary  negotiations  on 
a  protective  order  regarding  any 
proprietary  data  and  should  submit  a 
joint  protective  order  to  the  presiding 
officer.  If  they  are  imsuccessful  in 
negotiating  such  an  order,  they  should 
inform  the  Presiding  Officer  by  that  date 
and  indicate  any  areas  in  which  they 
were  able  to  agree.^^  We  also  direct  the 


"  Separately,  we  have  directed  CAN  and 
Cortlandt  to  fonnulate  and  submit  a  properly- 
supported  financial  qualifications  issue  within  20 
days  of  the  entry  of  a  protective  order.  See  page  23, 
svpm.  CAN'S  failure  to  do  so  will  preclude  its 
participation  with  regard  to  the  financial 
qualifications  issue.  If  such  an  issue  is  submitted, 
the  Presiding  Officer  should  establish  a 
supplemental  briefing  schedule  to  permit  answers 
and  replies  thereto.  Cf.  10  CFR  2.1307. 


parties  to  confer  promptly  on  whether 
this  proceeding  might  be  settled 
amicably  without  conducting  a  hearing. 

All  initial  written  statements  of 
position  and  written  direct  testimony 
(with  any  supporting  affidavits)  must  be 
filed  no  later  ihan  11:59  p.m.  on 
December  27,  2000  (thirty  days  after  the 
issuance  date  of  this  order).  10  CFR 
2.1309(a)(4),  2.1310(c),  2.1321(a), 
2.1322(a)(1)-  All  written  responses  to 
direct  testimony,  all  rebuttal  testimony 
(with  any  supporting  affidavits)  and  all 
proposed  questions  directed  to  written 
direct  testimony  must  be  filed  no  later 
than  11:59  p.m.  on  January  16,  2001  (the 
first  working  day  following  the 
twentieth  day  after  the  submission  of 
written  statements  of  position  and 
written  testimony).  10  CFR  2.1309(a)(4), 
2.1310(c),  2.1321(b),  2.1322(a)(2)-(3). 
All  proposed  questions  directed  to 
written  rebuttal  testimony  must  be 
submitted  to  the  Presiding  Officer  no 
later  than  11:59  p.m.  on  January  26, 
2001  (ten  days  after  the  submission  of 
rebuttal  testimony J.^^ 

If  the  parties  do  not  unanimously  seek 
a  hearing  consisting  of  written 
comments,  the  Presiding  Officer  will 
hold  an  oral  hearing  beginning  at  9:30 
a.m  on  February  2,  2001,  at  the 
Commission's  headquarters  in 
Rockville,  MD.  The  subject  of  the 
hearing  will  be  the  issues  designated 
above,  along  with  any  admissible 
financial  qualifications  issue  regarding 
the  Entergy  companies'  cost-and- 
revenue  projections  that  CAN  and/or 
Cortlandt  may  choose  to  submit  within 
20  days  of  the  entry  of  a  protective 
order.  Portions  of  the  hearing  may  have 
to  be  closed  to  the  public  when  issues 
involving  proprietary  information  are 
being  addressed. 

Any  party  or  participant  submitting 
pre-filed  direct  testimony  should  make 
the  sponsor  of  that  testimony  available 
for  questioning  at  the  hearing.  The 
Presiding  Officer  will  issue  an  order 
establishing  the  amount  of  time 
available  for  the  initial  and  reply 
presentations  of  the  parties  and 
participant.  Given  the  expedited  nature 
of  license  transfer  proceedings,  the 
Commission  anticipates  that  the  hearing 
will  take  no  longer  than  one  day.  The 
hearing  will  not  include  opportunities 
for  cross-examination,  although  the 
Presiding  Officer  may  question  any 
witness  proffered  by  any  party.  See  10 
CFR  2.1309,  2.1310(a),  2.1322(b). 
Finally,  all  written  post-hearing 
statements  of  position  must  be  filed  no 


«a  See  10  CFR  2.1309(a)(4),  2.1310(c).  2.1321(b). 
2.1322(a)(4).  The  seven-day  filing  period  specified 
in  the  last  two  of  these  regulations  is,  pursuant  to 
10  CFR  2.1314(b),  extended  by  three  days,  because 
the  period  includes  a  Saturday  and  Sunday. 


later  than  11:59  p.m.  on  February  22, 
2001  (twenty  days  after  the  oral 
hearing).  See  10  CFR  2.1322(c).  The 
Commission  expects  to  issue  a  final 
memorandum  and  order  on  the  merits  of 
this  proceeding  by  March  26,  2001  (50 
days  after  the  oral  hearing). 

"The  Commission  is  confident  that  the 
proceeding  can  be  resolved  fairly  and 
efficiently  within  the  prescribed  time 
schedule. 

E.  Participants  in  the  Hearing  and  the 
Proceeding;  Service  Ust 

The  parties  to  this  proceeding  will  be 
CAN,  Cortlandt,  the  Association,  the 
Power  Authority  of  the  State  of  New 
York,  Entergy  Nuclear  Operations, 
Entergy  FitzPatrick,  and  Entergy  Indian 
Point.  Westchester  will  be  a 
governmental  participant  in  the 
proceeding.  The  recipients  on  the 
service  list  will  be: 

Timothy  L.  Judson,  Citizens  Awareness 
Network,  Inc.,  162  Cambridge  Street, 
Syracuse,  NY  13210,  phone:  (315) 
475-1203,  e-mail:  can@shaysnet.com 
Thomas  F.  Wood,  Esq.,  Town  of 
Cortlandt,  153  Albany  Post  Road, 
Buchanan,  NY  10511,  phone:  (914) 
736-0930,  fax:  (914)  736-9082,  e- 
mail:  tfwesq@aol.com 
Paul  V.  Nolan,  Esq.  (Attorney  for  Town 
of  Cortlandt  and  Hendrick  Hudson 
School  District),  5515  N.  17th  Street, 
Arlington,  VA  22205-2207,  phone: 
(703)  534-5509,  fax:  (703)  538-5257, 
e-mail:  pvnpvn@aol.com 
Nancy  T.  Bocassi,  Hendrick  Hudson 
School  District,  61  Trolley  Road, 
Montrose,  NY  10548,  phone:  (914) 
737-7500,  fax:  (914)  736-5242,  e- 
mail:  nbocassi@henhud.lhric.org 
Alan  D.  Scheinkman,  Esq.,  County 
Attorney,  Westchester  County, 
Department  of  Law,  Room  600,  148 
MMtine  Avenue,  White  Plains,  NY 
10601,  phone:  (914)  285-2690,  fax: 
(914)  285-5858,  e-mail: 
ads2@westchestergov.com 
Stewart  M.  Glass,  Esq.,  Senior  Assistant 
Coimty  Attorney,  County  of 
Westchester,  Department  of  Law, 
Room  600,  148  Martine  Avenue, 
White  Plains,  NY  10601,  phone:  (914) 
285-3134,  fax:  (914)  285-2495,  e- 
mail:  smg4@westchestergov.com 
Joseph  R.  Egan,  Esq.,  Egan  &  Associates, 
P.C.  (Attorney  for  Nuclear  Generation 
Employees  Association),  1500  K 
Street,  N.W.,  Suite  200,  Washington, 
DC  20005.  phone:  (703)  871-5012, 
fax:  (703)  871-5013  89,  e-mail: 
eganpc@aol.  com 

soMr.  Egan's  office  is  located  in  Washington,  DC, 
but  his  phone  number  has  a  Northern  Virginia  area 
code.  There  appears  to  be  an  error  here.  If  so.  the 
Commission  requests  Mr.  Egan  to  correct  it. 
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John  Valentino,  Esq.,  Green  &  Seifter 
(Attorney  for  Nuclear  Generation 
Employees  Association),  One  Lincoln 
Center,  9th  Floor,  Syracuse,  NY 
13202.  phone:  (315)  422-1391,  fax: 
(315)  423-2839,  e-mail: 
jvalentino@greenseifter.com 
Douglas  E.  Levanway,  Esq.  (Attorney  for 
Entergy  Nuclear  FitzPatrick  LLC, 
Entergy  Nuclear  Indian  Point  3  LLC, 
and  Entergy  Nuclear  Operations,  Inc.), 
Wise,  Carter.  Child  and  Caraway,  P.O. 
Box  651,  Jackson,  MS  39205-0651, 
phone:  (601)  968-5524,  fax:  (601) 
968-5519,  e-mail:  del@wisecarter.com 
Gerald  C.  Goldstein,  Esq.,  Arthur  T. 
Cambouris,  Esq.,  David  E.  Blabey, 
Esq.,  The  Power  Authority  of  the  State 
of  New  York,  1633  Broadway,  New 
York,  NY  10019,  phone:  (212)  468- 
6131,  fax:  (212)  468-6206,  e-mail: 
go  Id  stein  .g@nypa  .gov 
Jay  E.  Silberg,  Esq.,  WiUiam  R. 
Hollaway,  Esq.  (Attorneys  for  the 
Power  Authority  of  the  State  of  New 
York),  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128,  phone: 
(202)  663-8000,  fax:  (202) 663-8007, 
e-mail :  jay.  silberg@sh a  wpittm an .  com 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  phone:  (301) 
415-1537,  fax:  (301)  415-3725,  e- 
mail:  OGCLT@NRC.gov 
Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn: 
Rulemakings  &  Adjudications  Branch, 
Washington,  DC  20555,  phone:  (301) 
415-1966/1679.  fax:  (301)  415-1101, 
e-mail:  SECY@NRC.gov 
George  E.  Sansoucy,  P.E.  (representing 
Hendrick  Hudson  school  District),  260 
Ten  Rod  Road,  Rochester,  NH  03867, 
phone:  (603)  335-3167,  fax:  (603) 
335-0731,  e-mail: 
sansoucy@nh.ultranet.com 
We  direct  the  parties  immediately  to 
supplement  or  correct  the  above 
information  to  the  extent  that  it  is 
incomplete  or  inaccurate,  and 
immediately  to  notify  all  recipients  of 
any  such  changes. 

Pursuant  to  10  CFR  2.1316(b)-{c),  the 
NRC  staff  has  indicated  that  it  will  not 
be  a  party  to  this  proceeding. 
Notwithstanding  this  fact,  the  staff  is 
still  expected  both  to  offer  into  evidence 
its  SER  and  to  proffer  one  or  more 
sponsoring  witnesses  for  that  document. 
See  10  CFR  2.1316(b). 

F.  Service  Requirements 

Although  the  parties  and  Westchester 
have  a  number  of  options  imder  10  CFR 
2.1313(c)  by  which  to  serve  their  filings, 
the  preferred  method  of  filing  in  this 
proceeding  is  electronic  (i.e.,  by  e-mail). 
Electronic  copies  should  be  in 


WordPerfect  format  (in  a  version  at  least 
as  recent  as  6.0).  Service  will  be 
considered  timely  if  sent  not  later  than 
11:59  p.m.  of  the  due  date  imder  our 
Subpart  M  rules.  However,  we  also 
require  the  parties  to  submit  a  single 
signed  hard  copy  of  any  such  filings  ^° 
to  the  Rulemakings  and  Adjudications 
Branch,  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  11555 
Rockville  Pike,  Room  0-16-H-15, 
Rockville,  MD  20852.  As  noted  above, 
the  fax  number  for  this  office  is  (301) 
415-1101  and  the  e-mail  address  is 
secy@nrc.gov. 

VI.  Conclusion 

For  the  reasons  set  forth  above: 

(1)  The  license  transfer  adjudications 
involving  FitzPatrick  and  Indian  Point  3 
license  transfers  are  consolidated. 

(2)  CAN'S,  Cortlandt's  and  the 
Association's  petitions  to  intervene  and 
requests  for  hearing  are  granted; 

(3)  Westchester's  petition  for 
governmental  participant  status  is 
granted; 

(4)  The  Association's  and  CAN's 
motions  for  stay  are  denied; 

(5)  Cortlandt's  motion  to  expand  this 
adjudication's  scope  of  review  is 
denied; 

(6)  CAN'S  motion  for  a  Subpart  G 
hearing  is  denied; 

(7)  CAN  and  Cortlandt  may  formulate 
and  submit  a  properly-supported 
financial  qualifications  issue  within  20 
days  of  the  entry^f  a  protective  order. 

(8)  The  parties  are  required  to  inform 
the  Commission  of  any  coiul  or 
administrative  orders,  settlements  or 
business  decisions  that  may  in  any  way 
relate  to,  or  render  moot,  part  or  all  of 
the  instant  proceeding. 

(9)  Within  fifteen  days  of  the  issuance 
date  of  this  order,  the  parties  shall 
complete  any  necessary  negotiations  on 
a  protective  order  regarding  any 
proprietary  data  and  shall  submit  a  joint 
protective  order  to  the  Presiding  Officer. 
If  they  are  unsuccessful  in  negotiating 
such  an  order,  they  shall  so  inform  the 
Presiding  Officer  by  that  date  and  shall 
indicate  any  areas  in  which  they  were 
able  to  agree. 

It  is  so  ordered. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  November.  2000. 


For  the  Commission.^' 
Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  00-31875  Filed  12-13-00;  8:45  am) 
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'0  We  draw  the  attention  to  the  difference 
between  this  requirement  and  that  of  Subpart  G, 
which  provides  that  any  service  whether  by  fax  or 
e-mail  on  the  Secretary  should  be  followed  with  an 
original  and  two  conforming  copies  of  the  service 
by  regular  mail  in  accordance  with  10  CFR  2.708(d). 


NUCLEAR  REGULATORY 
COMMISSION 

nA-00-028] 

In  ttie  Matter  of  Garner  W.  Reed;  Order 
Prohibiting  involvement  In  NRC- 
Llcensed  Activities 

I 

Gamer  W.  Reed  was  employed  by 
Public  Service  Electric  &  Gas  Company 
(Licensee)  at  the  Salem  Nuclear  Power 
Plant  (Salem)  from  on  or  about  August 
13. 1996,  to  November  12. 1997.  The 
licensee  is  the  holder  of  Licenses  No. 
DPR-70  and  DPR-75  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  part 
50  on  Jime  30, 1977,  and  October  13, 
1981,  respectively.  The  Salem  facihty  is 
located  near  Wilmington,  DE. 

Mr.  Reed  was  employed  by  the 
Wisconsin  Electric  Power  Company 
(Licensee)  at  the  Point  Beach  Nuclear 
Power  Plant,  Units  1  and  2  (Point 
Beach),  from  on  or  about  November  17, 
1997  to  April  30,  1999.  The  Licensee  is 
the  holder  of  Licenses  No.  DPR-24  and 
DPR-27  issued  by  the  Commission 
pursuant  to  10  CFR  part  50  on  October 
5,  1970  and  March  8,  1973,  respectively. 
The  Point  Beach  facility  is  located  near 
Manitowoc,  WI. 

On  May  13,  1999,  Mr.  Reed,  applied 
for  imescorted  access  to  the  Donald  C. 
Cook  Nuclear  Power  Plant,  Units  1  and 
2  (D.C.  Cook),  which  is  operated  by  the 
American  Electric  Power  Company 
(Licensee  or  AEP).  The  Licensee  is  the 
holder  of  Licenses  No.  DPR-58  and 
DPR-74,  issued  by  the  Commission 
pursuant  to  10  CFR  part  50  on  October 
28,  1975  and  July  1,  1978.  respectively. 
The  D.C.  Cook  plant  is  located  near 
Bridgeman,  MI. 

n 

In  applying  for  imescorted  access  to 
the  D.C.  Cook  Plant,  on  May  13.  1999, 
Mr.  Reed  was  required  to  explain  any 
arrests,  pending  charges,  or  convictions 
within  the  five  years  prior  to  the  date  of 
application.  While  Mr.  Reed  indicated 
that  he  had  been  convicted  of  operating 
a  motor  vehicle  while  intoxicated  (OWI) 
prior  to  his  employment  at  the  Point 
Beach,  Mr.  Reed  failed  to  disclose  that 


"  Commissioner  Dicus  was  not  present  for  the 
affirmation  of  this  Order.  Had  she  been  present,  she 
would  have  affirmed  her  prior  vote  to  approve  this 
Order. 
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he  had  been  arrested  while  he  was 
employed  at  the  Point  Beach  Plant. 
Representatives  of  the  D.  C.  Cook  Plant 
learned  of  the  potentially  false 
information  provided  by  Mr.  Reed  and 
contacted  personnel  at  the  Point  Beach 
Plant  about  Mr.  Reed's  arrest  record.  It 
was  determined  by  the  D.  C.  Cook 
licensee  that  Mr.  Reed  had  not  notified 
officials  at  the  Point  Beach  Plant  about 
his  arrest  in  Two  Rivers,  WI,  while  he 
was  employed  at  that  facility.  The  NRC 
learned  of  Mr.  Reed's  failure  to  report 
arrests  during  a  routine  security 
inspection  at  the  Point  Beach  Plant  on 
July  30.  1999.  As  a  resuH  of  this 
information,  the  NRC  Office  of 
Investigations  (01)  conducted  an 
investigation  into  the  apparent 
deliberate  failures  by  Mr.  Reed  to  fully 
disclose  his  arrest  information  to  NRC 
Licensees. 

Information  obtained  during  the  01 
investigation  indicated  that  Mr.  Reed 
was  arrested  and  subsequently 
convicted  of: 

Possession  of  marijuana,  receiving 
and  concealing  stolen  property  in 
Mobile,  AL,  on  or  about  Jime  22,  1976, 

Driving  under  the  influence  of  alcohol 
in  Louisiana  on  May  13. 1993,' 

Operating  while  intoxicated  (OWI)  in 
Himtsville,  AL,  during  November  1993, 

OWI  in  Hamilton  County,  TN,  on 
November  16, 1994, 

OWI  in  Hamilton  County, 
Chattanooga,  TN,  on  October  17,  1995, 
alternately  reported  as  Ringgold,  GA,^ 

OWI  in  Woodstown,  NJ,  on  October  5, 
1997, 

OWI  in  New  Jersey  on  January  11, 
1998,3  and 

OWI  in  Two  Rivers,  WI,  on  April  10, 
1999. 

Other  information  gathered  diuing  the 
01  investigation  indicated  that: 

Mr.  Reed  failed  to  notify,  as  required 
by  the  Licensee's  NRC  approved 
physical  security  plan,  the  Salem  Plant 
of  at  least  one  arrest,  (the  arrest  that 
occurred  in  Woodstown,  N.J.  on  October 
5, 1997),  while  he  was  employed  at  that 
facility, 

Mr.  Reed  failed  to  notify,  as  required 
by  the  Licensee's  NRC  approved 
physical  security  plan,  the  Point  Beach 
Plant  of  his  arrest  on  April  10, 1999  in 


'  Mr.  Reed  admits  to  having  held  a  driver's 
license  issued  by  the  State  of  Louisiana,  but  denies 
having  been  arrested  for  OWI  in  that  statement. 
However,  official  records  indicate  the  existence  of 
tliis  arrest  in  the  State  of  Louisiana. 

^  Chattanooga.  TN,  Hamilton  County,  TN,  and 
Ringgold.  GA,  are  nearby  communities. 

'  Mr.  Reed  alternately  indicates  that  this  arrest 
occurred  in  early  1997  and  on  January  11. 1998,  in 
the  State  of  New  )ersey,  but  does  not  recall  the 
specific  jurisdiction.  This  arrest  was  not  listed  on 
ofTicial  records. 


Two  Rivers,  WI,  while  he  was  employed 
at  that  facility,  and 

Mr.  Reed  failed  to  list,  as  required  by 
the  Licensee's  NRC  approved  physical 
security  plan,  his  arrests  on  November 
16,  1994  (in  Hamilton  County,  TN), 
October  17, 1995  (in  Chattanooga,  TN), 
and  April  10,  1999  (in  Two  Rivers,  WI), 
on  his  application  for  unescorted  access 
to  the  Cook  Plant. 

During  his  sworn,  transcribed 
interview  with  the  01  investigator  on 
November  4, 1999,  Mr.  Reed  admitted 
that  he  knew  he  was  required  to  report 
his  arrests  to  the  Licensees,  but  stated 
that  he  was  afraid  he  would  lose  his  job 
in  the  nuclear  industry  if  the  Licensees 
learned  of  all  of  his  OWI  arrests. 

10  CFR  73.56(b)  requires  NRC 
licensees  *  to  establish  and  maintain 
access  authorization  programs  to  grant, 
individuals  unescorted  access  to  the 
protected  and  vital  areas  of  nuclear 
power  plants.  These  programs  and  the 
implementing  procedures  at  each  plant 
require  individuals  seeking  unescorted 
access  to  divulge  their  criminal  history 
for  evaluation  and  to  identify  to  the 
licensee  any  subsequent  arrests  after 
having  been  granted  unescorted  access 
to  the  facility.  Furthermore,  10  CFR 
50.5(a)(2)  provides  that  an  employee  of 
a  licensee  or  an  employee  of  a 
contractor  of  any  licensee  may  not 
deliberately  submit  to  the  NRC  or  a 
licensee  or  a  licensee's  contractor 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC.  An  individual's  criminal 
history  is  material  to  th«  NRC  because 
it  is  part  of  the  information  a  licensee 
evaluates  to  provide  high  assurance  that 
individuals  granted  unescorted  to  NRC 
licensed  facilities  are  trustworthy  and 
reliable,  and  do  not  constitute  an 
unreasonable  risk  to  the  health  and  • 
safety  of  the  public  including  a  potential 
to  commit  radiological  sabotage  (10  CFR 
73.56(b)). 

Based  on  the  information  developed 
during  the  OI  investigation,  it  was 
concluded  that  Mr.  Reed  deliberately 
submitted  information  concerning  his 
criminal  history  to  the  licensees 
operating  Salem,  Point  Beach  and  D.C. 
Cook  facilities  that  he  knew  was 
incomplete  and  inaccurate. 

Furtnermore,  Mr.  Reed  provided 
inaccurate  information  to  the  OI 
investigator  during  a  sworn,  transcribed 
interview  on  November  4,  1999.  Mr. 
Reed  stated  that  his  arrest  on  June  22, 
1976,  was  for  possession  of  stolen 
property,  the  charges  against  him  were 


•■These  programs  were  required  to  be 
implemented  at  Salem.  Point  Beach  and  D.C.  Cook 
by  April  27, 1992.  See  10  CFR  73.56(a). 


dropped  and  he  was  subsequently 
cleared  of  the  charges.  Mr.  Reed  failed 
to  disclose  that  he  was  arrested  for 
possession  of  marijuana,  along  with 
receiving  and  concealing  stolen 
property.  Mr.  Reed  also  failed  to  divulge 
that  he  was  convicted  on  both  of  those 
charges  with  a  suspended  jail  sentence 
of  36  months  and  placed  on  probation 
for  a  period  of  36  months. 

m 

Based  on  the  above,  it  appears  that 
Gamer  W.  Reed,  a  former  employee  of 
the  Licensees,  has  engaged  in  deliberate 
misconduct  in  violation  of  10  CFR  50.5. 
The  NRC  must  be  able  to  rely  on  its 
licensees  and  the  employees  of  its 
licensees  to  comply  with  NRC 
requirements,  including  the  requirement 
to  provide  information  that  is  complete 
and  accurate  in  all  respects  material  to 
the  NRC.  Gamer  W.  Reed's  deliberate 
actions  in  making  deliberate 
misrepresentations  and  omissions  to  the 
Licensees  and  to  the  NRC  have  raised 
serious  doubt  as  to  whether  he  can  be 
relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC 
and  NRC  licensees. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
scifety  of  the  public  will  be  protected  if 
Gamer  W.  Reed  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Gamer 
W.  Reed  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the  date 
of  this  Order.  Additionally,  Gamer  W. 
Reed  for  a  period  of  one  year  is  required 
to  notify  the  NRC  of  his  employment  in 
NRC-licensed  activities  following  the 
prohibition  period. 

IV 

Accordingly,  pursuaht  to  sections 
103,  161b,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202,  10  CFR 
50.5, 10  CFR  73.56.  and  10  CFR  150.20. 
it  is  hereby  ordered  that: 

1.  Gamer  W.  Reed  is  prohibited  for 
one  year  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 


2.  If  Gamer  W.  Reed  is  currently 
involved  with  another  licensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  those  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  order  to  the  employer. 

3.  For  a  period  of  one  year  after  the 
one  year  period  of  prohibition  has 
expired.  Gamer  W.  Reed  shall,  within 
20  days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  IV.  1  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification.  Garner  W.  Reed  shall 
include  a  statement  of  his  commitment 
to  compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Gamer  W.  Reed  of 
good  cause. 


In  accordance  with  10  CFR  2.202, 
Gamer  W.  Reed  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  RegiUatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Gamer  W.  Reed 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn: 
Rulemakings  and  Adjudications  Staff, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 


the  Associate  General  Counsel  for 
Hearings,  Enforcement  & 
Administration  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
m,  801  Warrenville  Road,  Lisle,  IL 
60532-4351  and  to  Gamer  W.  Reed  if 
the  answer  or  hearing  request  is  by  a 
person  other  than  Gamer  W.  Reed.  If  a 
person  other  than  Gamer  W.  Reed 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Gamer  W. 
Reed  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
fi-om  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated:  Dated  this  4th  day  of  December 
2000. 

For  the  Nuclear  Regulatory  Commission, 
Frank  J.  Miraglia,  Jr., 

Deputy  Executive  Director  for  Reactor 
Programs. 

(FR  Doc.  00-31878  Filed  12-13-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

TXU  Utilities  Electric  Company,  et  al.; 
Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Consideration; 
correction. 

SUMMARY:  This  document  corrects  a 
notice  relating  to  the  consideration  of 
issuance  of  amendments  to  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89  issued  to  TXU  Electric 


Company,  et.  al.,  appearing  in  the 
Federal  Register  on  December  4.  2000 
(65  FR  75737).  This  action  is  necessary 
to  correct  the  websites  listed  in  the 
notice  for  viewing  the  electronic  copies 
of  documents  related  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Jaffe,  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  301^15- 
1439  (e-mail:  DHJ@nrc.gov). 

In  the  Federal  Register  dated 
December  4,  2000,  page  75739,  first 
column,  fifth  paragraph,  third  sentence, 
the  last  line  is  corrected  to  read  (http:/ 
/www. nrc.gov),  first  column,  seventh 
paragraph,  third  sentence,  the  last  line 
is  corrected  to  read  (http:// 
vvHTv.nrc.gov),  and  page  75740,  second 
column,  first  paragraph,  last  line  is 
corrected  to  read  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December,  2000. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch,  Division 

of  Administrative  Services,  Office  of 

A  dministra  lion . 

[FR  Doc.  00-31877  Filed  12-13-00;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Request  for  Public  Comment  on  the 
First  Year  of  Initial  Implementation  of 
ttie  Reactor  Oversight  Process 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  approaching 
completion  of  the  first  year  of  initial 
implementation  of  the  Reactor  Oversight 
Process  (ROP).  In  response  to  the 
Commission's  Staff  Requirements 
Memorandum  (SRM-00-0049).  dated 
May  17,  2000,  the  NRC  is  preparing  a 
report  summarizing  the  lessons  learned 
during  the  first  year  of  initial 
implementation  of  the  ROP.  The  NRC  is 
requesting  comments/information  from 
members  of  the  public,  licensees,  and 
interest  groups  related  to  the  initial 
implementation  of  the  ROP  which  began 
at  the  103  commercial  nuclear  power 
plant  sites  (except  D.C.  Cook  which  is 
being  phased  into  the  ROP)  on  April  2, 
2000. 

The  NRC  is  specifically  requesting 
comments  on  the  questions  listed  at  the 
end  of  this  notice.  The  NRC  is  also 
conducting  a  public  workshop, 
tentatively  scheduled  for  late  March 
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2001 ,  to  discuss  lessons  learned.  In 
support  of  this  workshop,  the  NRC  is 
seeking  public  feedback  on  key  issues 
that  should  be  considered  during  the 
workshop. 

DATES:  (1)  Submit  potential  topic  areas 
for  consideration  during  the  public  ROP 
workshop  by  February  23,  2001.  (2) 
Submit  comments  on  the  ROP's  first 
year  of  initial  implementation  by  April 
13,  2001.  Comments  received  after  these 
dates  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
only  ensure  consideration  for  comments 
received  on  or  before  these  dates. 
ADDRESSES:  Comments  may  be  sent  to 
David  Meyer,  Chief,  Rules  and 
Directives  Branch,  Office  of 
Administration,  Mail  Stop  T6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-OOOlor 
electronically  to  e-mail: 
REACTOROVERSIGHT@nrc.gov 

Deliver  comments  to:  11554  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

Certain  documents  related  to  this 
notice,  including  comments  received, 
may  be  examined  and/or  copied  for  a 
fee  at  the  NRC  Public  Document  Room, 
One  White  Flint  North.  Room  01-F15. 
11555  Rockville  Pike,  Rockville, 
Maryland. 

Documents  created  or  received  at  the 
NRC  after  November  1 ,  1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://vkrww.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Docimient  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Docimient  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415^737  or 
by  email  to  pdi^nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
August  K.  Spector,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555-0001,  telephone  (301)  415-2140. 
e-mail:  REACTOROVERSIGHT@nrc.gov 
SUPPLEMENTARY  INFORMATION: 

Program  Overview 

The  mission  of  the  NRC  is  to  regulate 
the  civilian  uses  of  nuclear  materials  in 
the  United  States  to  protect  the  public 
health  and  safety,  protect  the 
environment,  and  promote  the  common 
defense  and  security  by  preventing  the 
proliferation  of  nuclear  material.  This 
mission  is  accomplished  through: 

•  Licensing  nuclear  facilities  and  the 
possession,  use  and  disposal  of  nuclear 
materials; 


•  Developing  and  implementing 
requirements  governing  licensed 
activities;  and 

•  Inspection  and  enforcement  of 
licensee  activities  to  assure  compliance 
with  these  requirements  and  the  law. 

While  the  responsibility  of  the  NRC  is 
to  monitor  and  regulate  the  performance 
of  the  licensee,  primary  responsibility 
for  safe  operation  and  handling  of 
nuclear  materials  rests  with  the 
licensee. 

During  the  past  25  years,  the  nuclear 
industry  in  the  United  States  has 
matured  to  one  where  licensees  and  the 
NRC  have  learned  much  about  how  to 
safely  operate  nuclear  facilities  and 
handle  nuclear  materials.  Recently,  the 
NRC  has  begun  to  implement  more 
effective  and  efficient  inspection, 
assessment,  and  enforcement 
approaches  which  apply  insights  from 
years  of  regulatory  oversight  and 
nuclear  facility  operation.  The  NRC  has 
also  incorporated  risk-informed 
principles  and  techniques  into  its 
oversight  activities.  A  risk-informed 
approach  to  oversight  enables  the  NRC 
to  more  appropriately  apply  its 
resources  to  oversight  of  operational 
areas  which  contribute  most  to  safe 
operation  at  nuclear  facilities. 

After  conducting  a  six-month  pilot 
program  in  1999,  assessing  the  results, 
and  incorporating  the  lessons  learned, 
the  NRC  began  implementation  of  the 
revised  reactor  oversight  process  (ROP) 
at  all  103  nuclear  facilities  (except  D.  C. 
Cook)  on  April  2,  2000.  Inherent  in  the 
ROP  are  the  following  key  NRC 
performance  goals: 

1.  Maintain  safety  by  establishing  and 
implementing  a  regulatory  oversight 
process  that  assures  that  plants  are 
operated  safely; 

2.  Enhance  public  confidence  by 
increasing  the  predictability, 
consistency,  and  objectivity  of  the 
oversight  process,  providing  timely  and 
understandable  information,  and 
providing  opportunities  for  meaningful 
involvement  by  the  public; 

3.  Improve  effectiveness,  efficiency, 
and  realism  of  the  oversight  process  by 
implementing  a  process  of  continuous 
improvement;  and 

4.  Reduce  unnecessary  regulatory 
burden  through  the  consistent 
application  of  the  process  and 
incorporation  of  lessons  learned. 

Key  elements  of  the  ROP  include 
revised  NRC  inspection  procedures, 
plant  performance  indicators,  a 
significance  determination  process  and 
an  assessment  program  which 
incorporates  various  risk-informed 
thresholds  to  help  determine  the  level  of 
NRC  oversight  and  enforcement.  Since 
process  development  began  in  1998,  the 


NRC  has  frequently  communicated  with 
the  public  by  various  means.  These  have 
included  conducting  public  meetings  in 
the  vicinity  of  each  licensed  commercial 
nuclear  power  plant,  issuing  Federal 
Register  Notices  soliciting  feedback  on 
the  process,  publishing  press  releases 
about  the  new  process,  conducting 
multiple  public  workshops,  placing 
pertinent  background  information  in  the 
NRC's  Public  Document  Room,  and 
establishing  an  NRC  website  containing 
easily  accessible  information  about  the 
new  program  and  licensee  performance. 
Information  about  specific  aspects  of  the 
reactor  oversight  process  may  be 
obtained  electronically  from  the 
following  source: 

www.nrc.gov/NRR/OVERSIGHT/ 
index.html. 

NRC  Reactor  Oversight  Public 
Workshop 

hi  late  March  2001,  the  NRC  is 
plaiming  a  public  workshop  intended  to 
bring  together  all  interested 
stakeholders  to  discuss  key  issues  that 
have  emerged  during  the  first  year  of 
initial  implementation  of  the  ROP.  The 
NRC  is  soliciting  feedback  fi'om  its 
public  stakeholders  on  what  topic  areas 
should  be  considered  during  this 
workshop.  The  NRC  will  consider  this 
feedback  along  with  its  own  insights 
gained  during  initial  implementation  to 
develop  the  agenda  for  the  workshop. 
Some  of  the  areas  currently  under 
consideration  include  selected 
performance  indicators,  approaches  to 
inspecting  and  assessing  problem 
identification  and  resolution  activities, 
inspection  report  thresholds,  and  the 
efficacy  of  certain  elements  of  the 
significance  determination  process. 

NRC  Public  Stakeholder  Comments 

The  NRC  continues  to  be  interested  in 
receiving  feedback  from  members  of  the 
public,  various  public  stakeholders  and 
industry  groups  on  their  insights  on  the 
first  year  of  initial  implementation  of 
the  reactor  oversight  process.  The  NRC 
is  specifically  seeking  responses  to  the 
questions  listed  below,  which  will 
provide  the  NRC  with  vital  information 
regarding  the  initial  implementation  of 
the  reactor  oversight  process,  which  can 
be  used  in  continuing  program 
improvement.  A  summary  of  responses 
and  how  the  responses  were  considered 
will  be  included  in  the  report  submitted 
to  the  Commission  on  the 
implementation  of  the  ROP,  currently 
planned  for  June  2001. 

Questions 

I.  Questions  related  to  the  efficacy  of 
the  overall  process  (As  appropriate, 


please  provide  specific  examples  and 
suggestions  for  improvement.): 

1 .  Does  the  ROP  provide^adequate 
assurance  that  plemts  are  being  operated 
safely? 

2.  Does  the  ROP  provide  sufficient 
regulatory  attention  to  utilities  with 
performance  problems? 

3.  Does  the  ROP  reduce  unnecessary 
regulatory  burden  on  licensees? 

4.  Does  the  ROP  improve  the 
efficiency,  effectiveness,  and  realism  of 
the  regulatory  process,  focusing  NRC 
resources  on  those  issues  with  the  most 
safety  significance? 

5.  Has  the  public  information 
associated  with  the  ROP  been 
appropriate  to  keep  the  public  informed, 
in  a  timely  and  understandable  fashion, 
of  NRC  activities  related  to  plant  safety? 

(Examples:  NRC  plant  performance 
web  page.  Plant  Performance  Indicators, 
NRC  Inspection  Reports,  Assessment 
Letters,  ROP  guidance  documents  and 
implementation  procedures,  the  NRC 
ROP  website„press  releases) 

6.  Does  the  ROP  increase  the 
predictability,  consistency,  clarity  and 
objectivity  of  the  NRC's  oversight 
activities? 

7.  Has  the  public  been  afforded 
adequate  opportunity  to  provide  input/ 
comments  and  involvement  in  the  ROP 
development  process? 

8.  Has  NRCbeen  responsive  to  input/ 
comments  provided  by  the  public 
regarding  the  ROP  development 
process? 

9.  Please  provide  any  additional 
(brief)  information  or  issues  related  to 
the  reactor  oversight  process. 

II.  Questions  related  to  specific  ROP 
program  areas  (As  appropriate,  please 
provide  specific  examples  and 
suggestions  for  improvement.): 

1 .  Do  the  performance  indicators  or 
other  aspects  of  the  ROP  create 
unintended  consequences?  (Please 
comment  on  the  potential  of  unintended 
consequences  associated  with  the 
counting  of  manual  scrams  in  the 
Initiating  Event  Cornerstone 
Performance  Indicators.) 

2.  Do  any  aspects  of  the  ROP 
inappropriately  increase  regulatory 
burden?  (Please  comment  on  any 
unnecessary  overlap  between  ROP 
reporting  requirements  with  those 
associated  with  INPO,  WANO,  or  the 
Maintenance  Rule.) 

3.  Is  the  Significance  Determination 
Process  (SDP)  usable  and  does  it 
produce  consistent  and  accurate  results? 

4.  Are  there  areas  of  unnecessary 
overlap  between  the  inspection  program 
and  the  performance  indicators? 

5.  Does  the  ROP  assessment  program 
provide  timely,  consistent,  and  relevant 
assessment  information? 


6.  Has  the  NRC  implemented  the  ROP 
as  defined  by  program  documents? 

7.  Please  provide  any  additional 
(brief)  information  or  comments  on 
other  program  areas  related  to  the 
reactor  oversight  process.  Other  areas  of 
interest  may  be:  the  treatment  of  cross- 
cutting  issues  in  the  ROP,  the  risk-based 
evaluation  process  associated  with 
determining  event  response,  and  the 
reduced  subjectivity  and  elevated 
threshold  for  documenting  issues  in 
inspection  reports. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
William  M.  Dean, 

Chief,  Inspection  Program  Branch,  Division 
of  Inspection  Program  Management,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  00-31876  Filed  12-13-00;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Proposed  Revision  to  0MB  Guidance 
on  Implementation  of  FAIR  Act 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Proposed  Revision  to  OMB 

Guidance  on  the  Implementation  of  the 

FAIR  Act. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  publishes  a  request 
for  agency  and  public  comments  on  a 
proposed  technical  change  to  the  OMB 
Circular  A-76  Revised  Supplemental 
Handbook  to  clarify  the  scope  of  the 
challenge-and-appeals  process  that  is 
available  under  the  Federal  Activities 
Inventory  Reform  Act  of  1998  (Pub.  L. 
105-270)  (the  "FAIR  Act").  The  FAIR 
Act  requires  each  Federal  agency  to 
submit  to  OMB,  annually,  a  "list" 
(inventory)  of  all  its  activities  that  "are 
not  inherently  governmental  functions" 
(i.e.,  activities  that  are  "commercial"  in 
nature)  and  that  are  performed  by 
Federal  employees.  Under  the  FAIR  Act, 
OMB  reviews  each  agency's  list  and 
consults  with  the  agency  regarding  its 
content.  Upon  the  completion  of  this 
review  and  consultation,  the  agency 
transmits  a  copy  of  the  inventory  to 
Congress  and  makes  the  inventory 
available  to  the  public.  An  "interested 
party,"  as  defined  by  the  FAIR  Act,  may 
then  submit  to  the  agency  a  challenge 
(and,,  if  that  is  denied,  an  appeal)  "of  an 
omission  of  a  particular  activity  irom,  or 
an  inclusion  of  a  particulcU  activity  on," 
the  agency's  inventory.  The  agency  must 
respond  to  the  challenge  (and  appeal), 
and  the  agency  must  notify  Congress  of 


any  changes  to  the  inventor^'  and  must 
make  them  publicly  available. 

hi  June  1999,  OMB  issued  guidance 
on  the  FAIR  Act,  through  revisions  to 
OMB's  Circular  A-76  and  its  Revised 
Supplemental  Handbook.  64  FR  33927 
(June  24, 1999).  This  guidance 
addressed,  among  other  things,  the 
scope  of  the  FAIR  Act's  challenge-and- 
appeal  process.  Recently,  OMB  issued  a 
revision  to  its  FAIR  Act  guidance, 
regarding  the  timetable  for  the  FAIR 
Act's  challenge-and-appeal  process.  65 
FR  54568  (September  8.  2000). 

OMB  is  requesting  public  and  agency 
comment  on  a  further  revision  to  OMB's 
guidance  on  the  FAIR  Act.  The  purpose 
of  the  proposed  revision  is  to  provide 
additional  clarification  regarding  the 
scope  of  the  statutory  challenge-and- 
appeal  process.  Although  Congress  in 
the  FAIR  Act  clearly  defined  the  scopi^ 
of  that  process,  and  OMB  provided 
guidance  on  this  point  in  June  1999.  the 
General  Accoimting  Office  in  a  recent 
report  found  that  a  significant  number 
of  "interested  parties  "  submitted 
challenges  and  appeals  (regarding  the 
1999  FAIR  Act  inventories)  on  matters 
for  which  Congress  had  not  authorized 
challenges  and  appeals.  OMB  hopes,  by 
providing  additional  clarification,  to 
eliminate  any  confusion  that  may  still 
exist  about  the  scope  of  the  challenge- 
and-appeal  process  that  Congress 
established  in  the  FAIR  Act. 
DATES:  Agency  and  public  comments  on 
the  proposed  change  are  due  to  OMB 
not  later  than  January  16,  2001. 
ADDRESSES:  Address  all  comments  to 
the  Office  of  Federal  Procurement 
Pohcy,  NEOB,  Room  9013,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Washington,  DC  20503, 
FAX  Number  (202)  395-5105. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  C.  Childs,  Office  of  Federal 
Procurement  Policy,  NEOB,  Room  9013, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington,  DC  20503, 
Telephone  No.  (202)  395-6104. 

Availability:  Copies  of  the  OMB 
Circular  A-76,  its  Revised 
Supplemental  Handbook,  currently 
applicable  Transmittal  Memoranda  and 
additional  information  regarding  the 
FAIR  Act  and  its  implementation  may 
be  obtained  at  the  OMB  home  page.  The 
online  address  (URL)  http:// 
wvkrw.whitehouse.gov/OMB/ 
procurement/fair-index.html.  Paper 
copies  of  this  information  can  also  be 
obtained  by  contacting  the  Office  of 
Federal  Procurement  Policy.  NEOB, 
Room  9013,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503,  Telephone  No. 
(202)  395-7579. 
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SUPPLEMENTARY  INFORMATION: 

1.  Background— The  FAIR  Act  and 
0MB 's  Implementation  Guidance 

The  Federal  Activities  Inventory 
Reform  Act  of  1998  (Pub.  L.  105-270) 
{the  "FAIR  Act'")  was  enacted  into  law 
in  October  1998.  Section  2  of  the  FAIR 
Act  requires  each  Federal  agency  to 
submit  to  OMB,  annually,  a  "list" 
(inventory)  of  all  its  activities  that  "are 
not  inherently  governmental  functions" 
(i.e.,  activities  that  are  "commercial"  in 
nature)  and  that  are  performed  by 
Federal  employees.  Under  the  FAIR  Act, 
OMB  reviews  each  agency's  inventory  of 
commercial  activities  and  consults  with 
the  agency  regarding  its  content.  Upon 
the  completion  of  this  review  and 
consultation,  each  agency  transmits  a 
copy  of  its  FAIR  Act  inventory  to 
Congress  and  also  makes  the  inventory 
available  to  the  public.  Section  3  of  the 
FAIR  Act  establishes  a  challenge-and- 
appeal  process  under  which  an 
"interested  party"  may  submit  to  the 
respective  agency  a  challenge  to  "an 
omission  of  a  particular  activity  from,  or 
an  inclusion  of  a  particular  activity  on," 
the  agency's  FAIR  Act  inventory  of 
commercial  activities.  Under  the  FAIR 
Act,  challenges  to  an  agency's  FAIR  Act 
list  may  be  submitted  by  "interested 
parties,"  which  the  Act  defines  to  be, 
basically,  federal  employees  (and  their 
representatives)  and  existing  and 
prospective  federal  contractors  (and 
their  representatives).  The  agency  must 
respond  to  the  challenge.  If  the  agency 
provides  an  "adverse"  response,  the 
interested  party  may  file  an  appeal,  to 
which  the  agency  must  also  respond.  At 
the  end  of  the  process,  the  agency  must 
notify  Congress  of  any  changes  that  it 
has  made  to  its  FAIR  Act  inventory  and 
must  make  the  changes  available  to  the 
public. 

In  March  1999,  OMB  requested  public 
and  agency  comment  on  proposed 
guidance  for  implementing  the  FAIR 
Act.  64  FR  10031  (March  1,  1999).  The 
proposed  guidance  consisted  of 
revisions  to  OMB  Circular  A-76 
("Performance  of  Commercial 
Activities")  and  the  Circular's  Revised 
Supplemental  Handbook,  and  it 
addressed  a  number  of  issues  involving 
the  FAIR  Act,  including  the  statute's 
challenge-and-appeal  process.  In  June 
1999,  OMB  issued  final  guidance  for 
implementing  the  FAIR  Act.  64  FR 
33927  (June  24,  1999).  Among  other 
things,  the  final  guidance  addressed  the 
scope  of  the  FAIR  Act's  challenge-and- 
appeals  process.  The  OMB  guidance 
was  based  on  the  FAIR  Act  itself,  which 
as  noted  above  provides  that  a  challenge 
may  be  submitted  regarding  "an 
omission  of  a  particiilar  activity  from,  or 


an  inclusion  of  a  particular  activity  on," 
the  agency's  FAIR  Act  inventory.  In  its 
June  1999  guidance  (64  FR  33930),  OMB 
stated  in  Paragraph  G.2  ("Challenges 
and  Appeals")  of  Appendix  2  that: 

"Under  Section  3  of  the  FAIR  Act,  an 
agency's  decision  to  include  or  exclude 
a  particular  activity  from  the 
Commercial  Activities  Inventory  is 
subject  to  administrative  challenge  and, 
then,  possible  appeal  by  an  "interested 
party.'" 

In  the  June  1999  guidance,  OMB  also 
went  on  to  provide  additional 
explanation,  in  Paragraph  G.3,  regarding 
the  scope  of  the  challenge-and-appeal 
process  (64  FR  33930): 

"An  interested  party  may  submit  to  an 
executive  agency  an  initial  challenge  to  the 
inclusion  or  exclusion  of  an  activity  within 
30  calendar  days  after  publication  of  OMB's 
Federal  Register  notice  stating  that  the 
inventory  is  available.  The  challenge  must  set 
forth  the  activity  being  challenged  with  as 
much  specificity  as  possible,  and  the  reasons 
for  the  interested  party's  belief  that  the 
particular  activity  should  be  reclassified  as 
inherently  Governmental  (and  therefore  be 
deleted  firom  the  inventory)  or  as  commercial 
(and  therefore  be  added  to  the  inventory)  in 
accordance  with  OFPP  Policy  Letter  92-1  on 
inherently  Governmental  functions  (see 
Appendix  5)  or  as  established  by  precedent 
(such  as  when  other  agencies  have  contracted 
for  the  activity  or  undergone  competitions  for 
this  or  similar  activities)." 

Earlier  this  year,  OMB  requested 
public  and  agency  comment  on 
revisions  to  Uie  June  1999  OMB 
guidance,  focusing  on  the  timetable  for 
the  FAIR  Act  challenge-and-appeal 
process.  65  FR  25966  (May  4,  2000).  In 
response  to  concerns  that  the  timetable 
for  the  1999  challenge-£md-appeal 
process  had  not  provided  sufficient  time 
for  interested  parties  to  submit 
challenges  and  for  agencies  to  respond 
to  them,  OMB  proposed  to  revise  the  30- 
day  and  28-day  time  periods  (for 
submitting  and  responding  to 
challenges)  by  converting  them  from 
calendar  days  to  working  days.  OMB 
recently  finalized  this  revision  to  the 
guidance.  65  FR  54568  (September  8, 
2000). 

2.  GAG'S  Report  on  the  FAIR  Act 
Challenge-and-Appeal  Process 

Most  recently,  on  September  29,  2000, 
the  General  Accoimting  Office  (GAO) 
issued  a  report  that  evaluated  the 
history  of  the  challenges  and  appeals 
that  "interested  parties"  submitted  for 
the  Federal  Government's  FAIR  Act 
inventories  for  1999.  GAO  Report  No. 
GGD/NSIAD-00-244,  B-283779, 
"Competitive  Contracting:  Agencies 
Upheld  Few  Challenges  and  Appeals 
Under  the  FAIR  Act"  (September  2000), 


available  at  www.gao.gov.  As  explained 
above,  the  FAIR  Act  allows  challenges 
and  appeals  taibe  filed  by  federal 
employees  (and  their  representatives) 
and  by  existing  and  prospective  federal 
contractors  (and  their  representatives), 
who  challenge  "an  omission  of  a 
particular  activity  from,  or  an  inclusion 
of  a  particular  activity  on,"  the  agency's 
FAIR  Act  inventory  of  commercial 
activities.  In  its  report,  GAO  analyzed 
the  challenges  and  appeals  that  were 
filed  in  cormection  with  the  1999  FAIR 
Act  inventories  of  the  24  agencies  that 
are  subject  to  the  Chief  Financial 
Officers  Act  (the  14  Cabinet 
Departments  and  11  other  major 
agencies). 

In  its  analysis,  GAO  distinguished 
between  "employee  challenges"  and 
"industry  challenges."  According  to 
GAO  (p.  3),  "almost  all  of  the 
employees"  challenges  and  appeals 
were  within  the  provisions  of  the  act, 
because  they  concerned  the  inclusion  of 
activities  that  the  employees  contended 
should  have  been  omitted  because  they 
were  inherently  governmental."  The 
industry  challenges  presented  a 
different  picture.  According  to  GAO  (pp. 
2-3),  "Many  of  the  issues  that  industry 
raised  in  their  challenges  and  appeals 
went  beyond  the  provisions  of  the  FAIR 
Act,  because  they  concerned  issues 
other  than  the  inclusion  or  omission  of 
an  activity  from  an  agency's  inventory." 
As  GAO  later  explained  (p.  9),  "About 
one-third  of  industry's  cheillenges  cited 
the  omission  of  activities  from  agencies' 
inventories,  with  many  of  the  remainder 
citing  issues  that  went  beyond  the 
provisions  of  the  FAIR  Act  because  they 
did  not  involve  either  the  inclusion  of 
an  activity  on  or  its  omission  from  an 
inventory."  GAO  outlined  the  issues 
that  industry  raised,  which  "did  not 
meet  the  challenge  provisions  of  the 
FAIR  Act"  (p.  11): 

"The  remaining  issues  raised  by  industry 
did  not  meet  the  challenge  provisions  of  the 
FAIR  Act.  As  shown  in  table  4.  these  issues 
included  (1)  the  agency's  use  of  OMB's 
reason  codes  for  categorizing  commercial   ■ 
activities;  (2)  the  format  of  the  agency's 
inventory;  (3)  the  agency's  use  of  OMB's 
function  codes;  and  (4)  a  general 
dissatisfaction  with  OMB  guidance  or  the  act, 
or  agency  compliance  with  either." 

Since  such  challenges  were  outside 
the  scope  of  the  challenge-and-appeal 
process  that  Congress  had  established, 
these  challenges  were  unsuccessful.  As 
GAO  noted  (p.  14),  "Because  most  of 
industry's  challenges  and  appeals  did 
not  involve  either  the  inclusion,  or 
omission  of,  an  activity  from  an 
agency's  inventory,  agencies  dismissed 
them." 


3.  The  Proposed  Revision  to  OMB's 
FAIR  Act  Guidance 

As  GAO  noted  in  its  report,  most  of 
the  "employee  challenges"  to  the  1999 
FAIR  Act  inventories  were  within  the 
scope  of  the  statutory  challenge-and- 
appeal  process,  but  only  one-third  of  the 
"industry  challenges"  fell  within  the 
scope  of  the  statute.  In  light  of  the 
experience  gained  during  the  1999 
challenge-and-appeal  process,  including 
the  agencies'  denials  of  those  challenges 
that  "did  not  meet  the  challenge 
provisions  of  the  FAIR  Act"  (GAO 
Report,  p.  11),  it  would  be  reasonable  to 
expect  that  "interested  parties"  have 
now  developed  a  better  understanding 
of  what  matters  may,  and  may  not,  be 
raised  during  the  challenge-and-appeal 
process  that  Congress  established  in  the 
FAIR  Act. 

As  was  noted  above,  and  in  GAO's 
report,  the  FAIR  Act  itself  provides  the 
operative  test:  Section  3  of  the  FAIR  Act 
states  an  interested  party  may  submit 
challenges  and  appeals  to  "an  omission 
of  a  particular  activity  from,  or  an 
inclusion  of  a  particiilar  activity  on," 
the  agency's  FAIR  Act  inventory  of 
commercial  activities.  In  accordance 
with  this  test,  OMB  in  its  June  1999 
guidance  stated  that  "an  agency's 
decision  to  include  or  exclude  a 
particular  activity  from  the  Commercial 
Activity  Inventory  is  subject  to 
administrative  challenge  and,  then 
possible  appeal  by  an  'interested 
party,' "  and  OMB  further  stated  that  the 
challenge  "must  set  forth  the  activity 
being  challenged  with  as  much 
specificity  as  possible,  and  the  reasons 
for  the  interested  party's  belief  that  the 
particular  activity  should  be  reclassified 
as  inherently  Governmental  (and 
therefore  be  deleted  from  the  inventory) 
or  as  commercial  (and  therefore  be 
added  to  the  inventory)."  (Paragraphs 
G.2  and  G.3  of  Appendix  2  of  the 
Revised  Supplemental  Handbook  for 
Circular  A-76.) 

OMB  believes  that  it  is  in  the  interest 
of  all  affected  parties — namely,  the 
interested  parties  that  may  file 
challenges  and  appeals,  and  the 
agencies  that  must  respond  to  them — to 
eliminate  any  remaining  confusion  that 
may  still  exist  about  the  scope  of  the 
challenge-and-appeal  process  that 
Congress  established  in  the  FAIR  Act. 
Accordingly,  OMB  proposes  to  revise  its 
implementation  guidance  for  the  FAIR 
Act  to  provide  additional  clarification 
regarding  what  matters  are,  and  are  not, 
subject  to  challenge  and  appeal. 
Specifically,  OMB  proposes  to  revise  the 
introductory  paragraph  of  Paragraph  G.2 
of  Appendix  2  to  the  Revised 
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Supplemental  Handbook  for  Circular  A- 
76  so  that  it  reads  as  follows  (the 
proposed  new  language  is  in  italics): 

2.  Challenges  and  Appeals:  Under 
Section  3  of  the  FAIR  Act,  an  agency's 
decision  to  include  or  exclude  a 
particular  activity  from  the  Commercial 
Activity  Inventory  is  subject  to 
administrative  challenge  and,  then, 
possible  appeal  by  an  "interested 
party."  In  other  words,  if  an  agency  has 
not  included  an  activity  on  its 
Inventory,  then  an  "interested  party" 
may  submit  a  challenge  and  appeal 
contending  that  the  activity  is 
commercial  and,  therefore,  should  be 
added  to  the  inventory.  Conversely,  if  an 
agency  has  included  an  activity  on  its 
Inventory,  then  an  "interested  party" 
may  submit  a  challenge  and  appeal 
contending'that  the  particular  activity  is 
inherently  governmental  and,  therefore, 
should  be  deleted  from  the  Inventory. 
The  FAIR  Act  does  not  authorize  any 
other  types  of  challenges  and  appeals. 
Thus,  for  example,  in  the  case  of  an 
activity  that  an  agency  has  included  in 
its  Inventory,  an  "interested  party"  may 
not  submit  a  challenge  and  appeal  that 
agrees  with  the  agency's  decision  that 
the  activity  is  commercial  but  disagrees 
with  how  the  agency  has  described  the 
activity  (with  respect  to,  for  example, 
the  Function  Codes  and  Reason  Codes 
that  the  agency  used  in  describing  the 
activity).  Section  3(b)  of  the  FAIR  Act 
defines  "interested  party  as  .  .  ." 

OMB  requests  comment  on  the 
proposed  revisions. 

Jacob  J.  Lew, 

Director. 

Circular  No.  A-76  (Revised);  Proposed 
Transmittal  Memorandum  No.  23 

TO  THE  HEADS  OF  EXECUTIVE 
DEPARTMENTS  AND  AGENCIES 

SUBJECT:  Performance  of  Commercial 
Activities 

This  Transmittal  Memorandum 
implements  changes  to  the  OMB  Circular  A- 
76  Revised  Supplemental  Handbook,  in 
furtherance  of  the  requirements  of  the 
Federal  Activities  Inventory  Reform  Act 
("The  FAIR  Act"),  Public  Law  105-270.  The 
March  1996  Revised  Supplemental 
Handbook  was  issued  through  Transmittal 
Memorandum  No.  15  (61  FR  14338).  The 
March  1996  Revised  Supplemental 
Handbook  was  further  revised  to  implement 
the  requirements  of  the  FAIR  Act  through 
Transmittal  Memorandum  No.  20  (64  FR 
33927)  and  Transmittal  Memorandum  No.  22 
(65  FR  54568). 

To  clarify  that  the  FAIR  Act's 
administrative  challenge  and  appeal  process 
is  limited  to  the  inclusion  or  the  omission  of 
an  activity  on  or  off  the  list,  the  following 
change  at  Appendix  2,  paragraph  G.  2,  of  the 


OMB  Circular  A-76  Supplemental  Handbook 
is  proposed  (see  italics): 

"2.  Challenges  and  Appeals:  Under  Section 
3  of  the  FAIR  Act,  an  agency's  decision  to 
include  or  exclude  a  particular  activity  from 
the  Commercial  Activity  Inventory  is  subject 
to  administrative  challenge  and.  then 
possible  appeal  by  an  "interested  party."  An 
agency's  decision  with  regard  to  the 
application  of  appropriate  Function  Codes, 
Reason  Codes  and  agency  decisions 
regarding  the  aggregation  or  dis-aggregation 
of  FTE  for  purposes  of  reporting  commercial 
activities  on  the  inventory  are  not  subject  to 
administrative  challenge  Or  appeal  by  an 
"Interested  party. "  Section  3(b)  of  the  FAIR 
Act  defines  "interested  party  as..." 

This  change  is  effective  immediately. 
CuTFent  A-76  and  FAIR  Act  implementation 
guidance  can  be  accessed  at  OMB's 
homepage  at  http://www.whitehouse.gov/ 
OMB/procurement/fair-index.html. 

Jacob  J.  Lew, 

Director 

[FR  Doc.  00-31881  Filed  12-13-00;  8:45  am] 

BILLING  CODE  3110-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2000  Agency 
lnv9ntofies  Under  the  Federal 
Activities  Inventory  Reform  Act  of  1998 
(Public  Law  105-270)  ( 'FAIR  Act") 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Notice  of  Public  Availability  of 
Commercial  Activities  Inventories. 

SUmyiARY:  Year  2000  FAIR  Act 
Commercial  Activities  Inventories  are 
now  available  to  the  public  fitjm  the 
agencies  listed  below.  The  Office  of 
Federal  Procurement  Policy  has 
prepared  and  is  making  available  a 
siunmary  FAIR  Act  User's  Guide 
through  its  Internet  site: 

httpJ/www.  whitehouse:gov/Ot>{B/ 
procurement/index. html. 

This  User's  Guide  will  help  interested 
parties  review  Year  2000  FAIR  Act 
inventories,  and  will  also  include  the 
web-site  addresses  to  access  agency 
inventories. 

The  "Federal  Activities  Inventory 
Reform  Act  of  1998"  (Public  Law  105- 
270)  ("FAIR  Act")  requires  that  OMB 
publish  an  announcement  of  public 
availability  of  agency  Commercial 
Activities  Inventories  upon  completion 
of  OMB's  review  and  consultation 
process  concerning  the  content  of  the 
agencies'  inventory  submissions.  OMB 
has  completed  this  process  for  the 
agencies  listed  below.  Further 
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announcements  will  be  published  as 
0MB  and  the  agencies  complete  their 
review  and  consultation  process. 


The  attached  Commercial  Activities 
Inventories  are  now  available. 

Jacob  J.  Lew, 

Director. 


Agency 

African  Development  Foundation  

Agency  for  International  Development  

Agency  for  International  Development  (OIG)  

Agriculture 

Appalachian  Regional  Commission 

Appalachian  Regional  Commission  (OIG)  

Architectural  and  Transportation  Barriers  Compliance  Board  

Barry  GokJwater  Scholarship  and  Excellence  in  Education  Foundation  . 
Christopher  Columbus  Fellowship  Foundation 

Commerce 

Commission  on  Fine  Arts  

Committee  for  Purchase  from  People  who  are  Blind  or  Severely  Dis- 
abled. 

Council  on  Environmental  Quality  

Consumer  Product  Safety  Commission 

Education  Department 

Federal  Election  Commission  

Federal  Emergency  Management  Agency  „. 

Federal  Retirement  Thrift  Investment  Board 

General  Services  Administration  

Harry  S.  Truman  Scholarship  Foundation 

Health  and  Human  Services  

Housing  and  Urtjan  Development 

Institute  of  Museum  and  Library  Services  

Inter-American  Foundation 

James  Madison  Memorial  Fellowship  Foundation 

Japan-United  States  Friendship  Commission  

Kennedy  Center  for  the  Performing  Arts  

Marine  Mammal  Commission  

National  Commission  on  Libraries  and  Information  Science 

National  Council  on  Disability  

National  Education  Goals  Panel 

National  Endowment  for  the  Arts 

National  Labor  Relations  Board  (OIG) 

Office  of  U.S.  Trade  Representative 

Peace  Corps 

Railroad  Retirement  Board  

Railroad  Retirement  Board  

Smithsonian  Institution 

U.  S.  Trade  and  Development  Agency 


Contact 


Tom  Wilson,  202-673-3948.  Website:  www.adf.gov. 

Deborah    Lewis,    202-712-0936.    Website:    www.usaid.gov/procure- 

ment — bus — opp. 
Detrarah    Lewis,    202-712-0936.    Website:    www.usaid.gov/procure- 

ment — bus — opp 
Richard  Guyer,  202-690-0291.  Website:  www.usda.gov/ocfo. 
Richard      KodI,      202-884-7666.      Website:      www.arc.gov/infopubs/ 

infomain.fitm. 
Hubert     Spartcs,     202-884-7675.     Website:     www.arc.gov/infopubs/ 

infomain.fitm. 
Richard  Guyer,  202-690-0291.  Website:  www.usda.gov/ocfo. 
Lawrence  W.  Roffee,  202-272-5434,  ext.  113  Website:  www.access- 

board.gov. 
Gerald  J.  Smith,  703-756-6012.  Website:  ivvwv.acf.org/go/divafe/- 
Judith         M.         Shellenberger,         (315)         258-0090        Website: 

www.columbusfdn.org 
Edna  Campt)ell,  202-482-0585.  Website:  www.doc.gov/oebam/fair 
Jeff  Carson,  202-504-2200.  No  Website  currently  available. 
Lee  Wilson,  703-603-7740  Website:  www.jwod.gov. 

Ellen  Athas,  202-456-6541  Website:  www.wfiitehouse.gov/CEQ. 
Edward  E.  Quist,  301-504-0029.  ext.  2240.Website:  www.cpsc.gov/ 

businfo/businfo.  fitml. 
Gary   Weaver,   202-401-3848.    Website:    www.ed.gov/offices/OCFO/ 

2000f air. html. 
John  O'Brien,  202-694-1215.  Website:  vwvw.fec.gov. 
Colleen  Kennedy-Roberts,  202-646-2988.  Website:  wvwv.fefr7a.gov. 
Richard  White,  202-942-1633.  Website:  www.fnib.gov/eread.html. 
Tom  Fitzpatrick,  202-501-0324.  Website:  iwwv.cfo.gsa.gov. 
Louis  H.  Blair,  202-395-4831.  Website:  vmw.tnjman.gov. 
Michael  Colvin,  202-690-7887.  Website:   www.hhs.gov/progorg/oam/ 

fair 
Janice  W.  Blake-Green,  202-708-0638.  Website:   www.hud.gov/cfo/ 

cforept.html. 
Linda  Bell,  202-606-8637.  Website:  www.imls.gov. 
Linda  Borst,  (703)  306-4308.  Website:  www.iaf.gov. 
Steve  Weiss,  202-653-6109  Website:  wvm.jamesmadison.com. 
Eric  Ganloff,  202-418-9800.  Website:  twvw.yusfc.gov. 
Jared    Bartage,    202-416-8721.    Website:    vwwv./cennec/y-center.org/ 

atxiut/administration.  html. 
Suzanne  Montgomery,  301-504-0087.  No  Website  currently  available. 
Judith  C.  Russell,  202-606-9200.  Website:  vvvwv.nc//s.gov 
Ethel  D.  Briggs,  202-272-2004.  Website:  www.ncd.gov/newsroom/cor- 

respondence  (pull  up  lew  7-14-OO.html). 
John  Masaitis,  202-724-0015.  Website:  vwwv.negp.gov  (hit  search  and 

type  in  A-76). 
Mike       Burke,       202-682-5497.       Website:       vwwv.arts.gov/7eam/ 

commercial2000.  html. 
Emil  T.  George,  202-273-1960.  Website:  www.nlrb.gov/activeMml. 
Barbara  Ferguson,  202-456-6001  vwwv.usfr.gov. 
Susan  Hancks,  202-692-1612  Website:  www.peacecorps.gov. 
Henry  M.  Valiulis,  312-751-4520  Website:  www.rrb.gov/emaillink.html. 
Martin      J.      Dickman,      312-751-4690.      Website:       vwwv.rrb.gov/ 

emaillink.html. 
L.  Carole  Wharton,  202-357-2917.  Website:  www.si.edu/si_fairact.htm. 
Julie  Norton,  703-875-6066  Website:  www.fda.gov. 


[FR  Doc.  00-31880  Filed  12-13-00;  8:45  am] 

BILLING  CODE  311(M)1-I> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-24788;  File  No.  812-12256] 
Integrity  Life  Insurance  Company,  et  al. 

December  8,  2000. 

AGENCY:  Seciu-ities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  piusuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  exemptions  from 
the  provisions  of  Sections  2(a){32),  22(c) 
and  27{i)(2)(A)  of  the  1940  Act  and  Rule 
22c-l  thereunder. 


Applicants:  Integrity  Life  Insiu^nce 
Company  ("Integrity"),  National 
Integrity  Life  Insurance  Company 
("National  Integrity,"  together  with 
Integrity,  the  "Companies"),  Separate 
Accoimt  I  of  Integrity  Life  Insurance 
Company,  Separate  Accoimt  I  of 
National  Integrity  Life  Insurance 
Company  (together  with  Separate 
Account  I  of  Integrity  Life  Insurance 
Company,  the  "Accounts"),  and 
Touchstone  Securities,  Inc. 
("Touchstone"). 

Summary  of  Application:  Applicants 
seek  an  order  of  exemption  pursuant  to 
Section  6(c)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the  recaptvue, 
under  specified  circiunstances,  of 
credits  applied  to  contributions  made 
under  certain  flexible  premium  variable 
annuity  contracts  that  the  Companies 
will  issue  through  the  Accoimts  (the 
"Contracts"),  as  well  as  other  contracts 
that  the  Companies  may  issue  in  the 
future  through  their  existing  or  future 
separate  accounts  ("Other  Accounts") 
that  are  substantially  similar  to  the 
Contracts  in  all  material  respects 
("Future  Contracts").  Applicants  also 
request  that  the  order  being  sought 
extend  to  any  other  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  member  broker-dealer 
controlling  or  controlled  by,  or  under 
common  control  or  affiliated  with. 
Touchstone,  whether  existing  or  created 
in  the  future,  that  serves  as  distributor 
or  principal  underwriter  for  the 
Contracts  or  Future  Contracts 
("Affiliated  Broker-Dealers"). 

Filing  Date:  The  application  was  filed 
on  September  15,  2000,  and  amended 
and  restated  on  December  4,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 


a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  January  2,  2001,  and 
shoiUd  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawryers,  a  certificate  of 
service.  Hearing  requests  shoiild  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Apphcants,  c/o  G.  Stephen  Wastek, 
Esq.,  Assistant  Cieneral  Coimsel, 
Integrity  Life  Insurance  Company,  515 
West  Market  Street,  Louisville, 
Kentucky  40202 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  A.  Holinsky,  Senior  Coimsel,  or 
Loma  J.  MacLeod,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Pubhc 
Reference  Branch  at  (202)  942-8090. 

Applicants'  Representations 

1.  Integrity  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Ohio.  It  is  authorized  to  sell 
life  insurance  and  annuities  in  47  states 
and  the  District  of  Columbia.  Integrity  is 
a  subsidiary  of  Western  and  Southern 
Life  Insurance  Company  ("\yestem  and 
Southern"),  a  mutual  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Ohio. 

2.  National  Integrity  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York.  It  is  authorized  to 
sell  life  insurance  and  annuities  in  four 
states  and  the  District  of  Columbia. 
National  Integrity  is  a  direct  subsidiary 
of  Integrity  and  an  indirect  subsidiary  of 
Western  and  Southern. 

3.  Separate  Account  I  of  Integrity  Life 
Insurance  Company  was  established  in 
1986  as  a  separate  account  under  Ohio 
law  for  the  purpose  of  funding  variable 
annuity  contracts  issued  by  Integrity.  It 
is  a  segregated  asset  account  of  Integrity 
and  is  registered  with  the  Commission 
as  a  unit  investment  trust  under  the  Act 
(File  No.  811-04844). 

4.  Separate  Account  I  of  National 
Integrity  Life  Insurance  Company  was 
established  in  1986  as  a  separate 
account  under  New  York  law  for  the 


purpose  of  funding  variable  annuity 
contracts  issued  by  National  Integrity.  It 
is  a  segregated  asset  accoimt  of  National 
Integrity  and  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  Act  (File  No.  811-04846). 

5.  The  Accounts  will  fund  the 
variable  benefits  available  under  the 
Contracts.  Each  Company's  offering  of 
the  Contracts  is  registered  under  the 
Securities  Act  of  1933.  That  portion  of 
the  assets  of  the  Accounts  that  is  equal 
to  the  reserves  and  other  Contract 
liabilities  with  respect  to  the  Accounts 
is  not  chargeable  with  liabiUties  arising 
out  of  any  other  business  of  the 
Companies.  Any  income,  gains  or 
losses,  realized  or  unrealized,  from 
assets  allocated  to  the  Accounts  are,  in 
accordance  with  the  Contracts,  credited 
to  or  charged  against  the  Accounts, 
without  regard  to  other  income,  gains  or 
losses  of  the  Companies. 

6.  Touchstone  is  the  principal 
underwriter  of  the  Contracts. 
Touchstone  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  NASD.  The  Contracts 
are  sold  by  registered  representatives  of 
broker-dealers  that  have  entered  into 
distribution  agreements  with 
Touchstone.  Touchstone  is  a  wholly 
owned  subsidiary  of  Western  and 
Southern. 

7.  The  minimum  initial  contribution 
is  $1,000.  An  owner  may  make 
additional  contributions  of  at  least  $100 
at  any  time.  The  Companies  may  limit 
total  contributions  to  $1,000,000  if  the 
owner  is  under  age  76  and  to  $250,000 
if  the  owner  is  over  age  76. 

8.  The  Added  Value  Option  is  an 
optional  credit  to  the  Contracts  of 
between  1%  and  5%  of  the  total  first 
year  contributions  (the  "Credit").  If  an 
ownaer  selects  the  Added  Value  Option 
at  the  time  of  application,  the 
Companies  will  credit  an  extra  amount 
to  a  Contract  each  time  the  owner  makes 
a  contribution  within  the  first  twelve 
months  after  the  contract  is  issued.  The 
owTier  may  select  a  Credit  form  1%  to 
5%.  The  Companies  will  allocate 
Credits  pro  rata  among  the  investment 
options  in  the  same  ratio  as  the 
contribution.  The  Companies  will  fund 
Credits  from  their  general  account 
assets. 

9.  The  annual  charge  for  the  Added 
Value  Option  is  .15%  for  each 
percentage  of  Credit  an  owner  selects. 
The  charge  is  assessed  against  the 
Accounts  and  the  fixed  accounts.  For 
example,  if  the  ovraer  selects  the  3% 
Credit,  the  annual  charge  is  .45%.  The 
charge  is  subject  to  a  minimum  and 
maximum  dollar  amount.  The 
minimum,  amount  is  .145%  multiplied 
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National 
integrity 
(in  per- 
cent) 

100 
100 
85 
70 
55 
40 
25 
0 


by  the  first  year  total  contributions.  The  withdrawal  amount  or  a  complete 

maximum  amount  is  .182%  multiplied  withdrawal. 

by  first  year  total  contributions.  The 

prospectuses  for  the  Contracts  contain  a  AMOUNT  OF  CREDIT  RECAPTURED 

chart  of  percentages  the  Companies  will 

use  in  calculating  the  range  of  dollar 

amounts.  The  Companies  assess  the  Contract  year 

charge  quarterly  on  the  assets  in  the 

investment  options  to  which  an  owner's     

contributions  are  allocated.  The  1  

Companies  will  discontinue  deducting       2 

the  charge  seven  years  from  the  date  a         3 

Contract  is  issued.  ^ 

10.  The  Credit  is  not  part  of  the  - 

amount  an  owner  will  receive  if  he  or         -j 

she  exercises  the  free  look  provision.  In      8+ 

addition,  all  or  part  of  the  Credit  will  be     

recaptured  if  the  owner  makes  a  The  contingent  withdrawal  charge  is 

withdrawal  in  excess  of  the  annual  10%  ^  percentage  of  contributions  withdrawn 

free  withdrawal  amount  durmg  the  first  ^^y  ^j^^  ^^g^  ^.j^^  contingent 

seven  contract  years.  The  1 0%  free  withdrawal  charge  for  each  Company  is 

withdrawal  provision  allows  an  owner  ^^  follows- 

to  withdraw  up  to  10%  annually  of  the 

account  value  without  any  contingent 

withdrawal  charge  or  a  market  value 

adjustment  being  assessed.  Regardless  of 

whether  or  not  the  Credit  is  vested,  all 

gains  or  losses  attributable  to  such 

Credit  are  part  of  the  owner's  contract 

value  and  are  immediately  vested. 

11.  The  free  look  period  is  the  10-day 
period  (or  longer  if  required  by  state 
law)  during  which  an  owner  may  retiim 
a  Contract  after  it  has  been  delivered 
and  receive  a  full  refund  of  the  Contract 
value,  less  any  Credits  applied.  Unless 
the  law  requires  that  the  full  amount  of  „                        r     i     i  .•      xu 
the  contribution  be  reftmded.  less  any  P°'  purposes  of  calculaUng  the 
withdrawals,  the  owner  bears  the  contingent  withdraw^  charge,  the 
investment  risk  from  the  time  of  Companies  treat  wiUidrawals  as  commg 
purchase  until  he  or  she  returns  a  from  the  oldest  contribution  first  (i^e. 
Contract  and  the  rehmd  amount  may  be  ^^}C^'  first-out).  In  the  case  of  partial 
more  or  less  than  the  contribution  the  withdrawals,  the  Companies  deduct  the 
owner  made.  The  Credit  is  not  part  of  contingent  withdrawal  charge,  if  any 
the  amount  an  owner  will  be  pdd  if  the  fr°f^*«  l^"^^  'T^^'^'^f  '^  ^    ?          ' 
free  look  provision  is  exercised.  "°^  ^^^  ^«  withdrawal  amount 

^r.   n                             1        -.1  J         1  requested  by  the  owner. 

12.  An  owner  may  make  withdrawals  . 

from  a  Contract  at  any  time  before  ^  3 .  Owners  of  the  Contracts  may 

annuitization.  The  minimum  aUocate  their  contributions  among  42 

withdrawal  amount  is  $300.  Assuming  investment  options— 40  variable 

the  owner  has  selected  the  Added  Value  investment  options  and  two  fixed 

OpUon,  any  withdrawal  in  excess  of  the  investment  options.  Each  subaccount  of 

annual  10%  free  withdrawal  amount  ^he  Accounts  is  a  variable  investment 

during  the  first  seven  contract  years  will  option  that  will  invest  in  shares  of  a 

be  subject  to  the  recapture  of  all  or  part  corresponding  portfolio  of  Janus  Aspen 

of  any  Credit  applied  to  the  Contract  Series,  Fidelity's  Variable  Insurance 

and  will  also  be  subject  to  contingent  Product  Funds.  The  Legends  Fund,  MFS 

withdrawal  charges.  Only  amounts  Variable  Insurance  Trust,  Putnam 

withdrawn  in  excess  of  the  10%  free  Variable  Trust  Funds,  or  Van  Kampen 

withdrawal  amount  are  subject  to  i^'®  Portiolios. 

recapture  or  contingent  withdrawal  14.  The  Companies,  at  a  later  date, 

charges.  The  amoimt  that  will  be  may  decide  to  create  additional 

recaptured  depends  on  the  contract  year  subaccounts  to  invest  in  any  additional 

in  which  the  withdrawal  is  made.  The  funding  media  as  may  now  or  in  the 

chart  below  shows  what  portion  of  the  future  be  available.  The  Companies, 

Added  Value  Option  as  credited  will  be  from  time  to  time,  also  may  combine  or 

recaptured  in  connection  with  a  partial  eliminate  subaccounts  or  transfer  assets 

withdrawal  in  excess  of  the  free  to  and  from  subaccoimts. 


Numt>er  of  years 

from  date  of  con- 

IritHJtion 

Integrity 
charge 
(in  per- 
cent) 

National 
integrity 
charge 
(in  per- 
cent) 

1  

2 

3 

4 

5 

6 

7 

8+ 

8 
7.5 
7 
6 
5 
4 
3 
0 

7 
6 
5 
4 
3 
2 
1 
0 

15.  The  Contracts  provide  for  a  death 
benefit,  various  death  benefit  options, 
annuity  benefits  and  annuity  payout 
options,  as  well  as  transfer  privileges, 
dollar  cost  averaging,  and  other  features. 
The  Contracts  have  the  following 
charges:  (a)  a  deferred  sales  charge  as  a 
percentage  of  contributions  withdrawn 
as  described  above;  (b)  an  annual 
administrative  charge  of  $30;  (c)  a 
mortality  and  expense  risk  charge  of 
.85%;  (d)  an  administrative  expense 
charge  of  .15%;  (e)  a  transfer  fee  of  $20 
after  twelve  transfers  made  during  a 
Contract  year;  (f)  any  applicable  charge 
for  the  Added  Value  Option;  (g)  any 
applicable  death  benefit  option  fee;  and 
(h)  any  applicable  state  premium  tax.  In 
addition,  assets  invested  in  the 
subaccounts  are  charged  with  the 
annual  operating  expenses  of  the 
underlying  portfolios. 

16.  Applicants  seek  exemption 
pursuant  to  Section  6(c)  of  the  1940  Act 
from  sections  2(a)(32),  22(c),  and 
27(i)(2)(A)  of  the  1940  Act  and  Rule 
22c-l  thereunder  to  the  extent  deemed 
necessary  to  permit  the  Companies  to 
recapture  part  or  all  of  a  Credit  in  the 
following  instances:  (a)  when  an  owner 
exercises  the  Contract's  free  look 
provision;  and  (b)  when  an  owner 
makes  a  withdrawal  in  excess  of  the 
annual  10%  free  withdrawal  amount 
within  the  first  seven  Contract  years. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  request  that 
the  Commission  pursuant  to  section  6(c) 
of  the  1940  Act  grant  the  exemptions 
requested  below  with  respect  to  the 
Contracts  and  any  Future  Contracts 
issued  by  the  Companies,  funded  by  the 
Accounts  or  Other  Accoimts.  and 
underwritten  or  distributed  by 
Touchstone  or  Affiliated  Broker-Dealers. 
Applicants  undertake  that  Future 
Contracts  will  be  substantially  similar  to 
the  Contracts  in  all  material  respects. 
Applicants  beheve  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  a 


Credit  in  the  Accounts  after  the  Credit 
is  applied.  Accordingly,  the  asset-based 
charges  appUcable  to  the  Accounts  will 
be  assessed  against  the  entire  amoimt 
held  in  the  Accounts,  including  the 
Credit,  during  the  free  look  period  and 
the  recapture  period.  As  &  result,  during 
such  periods,  the  aggregate  asset-based 
charges  assessed  against  an  owTier's 
account  value  will  be  higher  than  those 
that  would  be  charged  if  the  owner's 
account  value  did  not  include  the 
Credit.  The  account  value  includes  all 
assets  in  the  Accounts  and  the  fixed 
accounts,  including  any  Credit. 

3.  Subsection  (i)  of  section  27  of  the 
1940  Act  provides  that  Section  27  does 
not  apply  to  any  registered  separate 
account  funding  variable  insurance 
contracts,  or  to  the  sponsoring  insurance 
company  and  principal  underwriter  of 
such  accoimt,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
of  the  1940  Act  defines  "redeemable 
security"  as  any  security,  other  than 
short-term  paper,  under  the  terms  of 
which  the  holder,  upon  presentation  to 
the  issuer,  is  entitled  to  receive 
approximately  his  or  her  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  thereof. 

4.  Applicants  assert  that  the  recapture 
of  a  Credit  in  the  circumstances  set  forth 
in  the  application  would  not  deprive  an 
owner  of  his  or  her  proportionate  share 
of  the  issuer's  current  net  assets.  An 
owner's  interest  in  a  Credit  allocated  to 
his  or  her  Contract  value  upon  receipt 
of  a  contribution  made  during  the  first 
twelve  months  after  issuance  is  not  fully 
vested  until  the  eighth  contract  year. 
Unless  and  until  the  full  amount  of  a 
Credit  is  vested,  the  Companies  retain  at 
least  partial  right  and  interest  in  the 
Credit,  although  not  in  the  earnings 
attributable  to  the  amount.  Thus, 
Applicants  argue  that  when  the 
Companies  recapture  a  Credit,  in  part  or 
in  full,  they  are  merely  retrieving  their 
own  assets  and  the  owner  has  not  been 
deprived  of  a  proportionate  share  of  the 
applicable  Accounts'  assets  because  his 
or  her  interest  in  the  Credit  has  not 
vested. 

5.  In  addition,  Applicants  state  that 
permitting  an  owner  to  retain  a  Credit 
under  a  Contract  upon  the  exercise  of 
the  free  look  provision  would  not  only 
be  unfair,  but  would  also  encourage 
individuals  to  purchase  a  Contract,  with 
no  intention  of  keeping  it,  and  return  it 
for  a  quick  profit.  Furthermore, 
Applicants  state  that  the  recapture  of 


Credits  applied  to  contributions  made 
within  the  first  twelve  months  after 
issuance  is  designed  to  provide  the 
Companies  with  a  measure  of  protection 
against  anti-selection.  The  risk  here  is 
that,  rather  than  spreading  contributions 
over  a  number  of  years,  an  owner  might 
make  very  large  contributions  during 
the  first  Contract  year,  thereby  leaving 
the  Companies  little  time  to  recover  the 
cost  of  the  Credits.  As  noted  earlier,  the 
amounts  recaptured  equal  the  Credits 
provided  by  the  Companies  from  their 
general  account  assets  and  any  gain 
would  remain  a  part  of  the  owrner's 
contract  value. 

6.  Applicants  assert  that  the  Credit 
will  be  attractive  to  and  in  the  interest 
of  investors  because  it  will  permit 
ovraers  to  put  between  100%  and  105% 
of  each  of  their  contributions  to  work  for 
them  in  the  selected  investment  options. 
In  addition,  the  owrner  will  retain  any 
earnings  attributable  to  the  Credit,  as 
well  as  the  principal  amount  of  the 
Credit  once  vested. 

7.  Applicants  further  assert  that  the 
recapture  of  any  Credit  only  applies  in 
relation  to  the  risk  of  anti-selection 
against  the  Companies.  Anti-selection 
can  generally  be  described  as  a  risk  that 
owners  obtain  an  undue  advantage 
based  on  elements  of  fairness  to  the 
Companies  and  the  actuarial  and  other 
factors  taken  into  account  in  designing 
the  Contracts  and  Future  Contracts.  The 
Companies  provide  the  Credit  from  their 
general  accoimt  assets  on  a  guaranteed 
basis.  Thus,  they  undertake  a  financial 
obligation  that  contemplates  the 
retention  of  the  Contracts  and  Future 
Contracts  by  their  owners  over  an 
extended  period,  consistent  with  the 
long-term  nature  of  retirement  planning. 
The  Companies  generally  expect  to 
recover  their  costs,  including  Credits, 
over  an  anticipated  duration  while  a 
Contract  or  Future  Contract  is  in  force. 
The  right  to  recapture  Credits  apphed  to 
contributions  made  within  the  first 
twelve  months  after  issuance  protects 
the  Companies  against  the  risk  that  an 
owner  will  purchase  a  Contract  or 
Future  Contract  or  make  larger  or 
additional  contributions  with  the 
knowledge  that  the  contingency  that 
triggers  payment  of  a  benefit  is  likely  or 
about  to  occur.  With  respect  to  refunds 
paid  upon  the  return  of  a  Contract  or 
Future  Contract  during  the  ft-ee  look 
period,  the  amount  payable  by  the 
Companies  must  be  reduced  by  the 
amount  of  the  Credit.  Otherwise, 
investors  could  purchase  a  Contract  or 
Future  Contract  for  the  sole  purpose  of 
exercising  the  free  look  provision  and 
making  a  quick  profit. 

8.  Applicants  submit  that  the 
provisions  for  recapture  of  Credits 


under  the  Contracts  and  Future 
Contracts  do  not  violate  sections 
2(a)(32)  and  27(i){2)(A)  of  the  1940  Act. 
Sections  26(e)  and  27(i)  were  added  to 
the  1940  Act  to  implement  the  purposes 
of  the  National  Securities  Markets 
Improvement  Act  of  1996  and 
Congressional  intent.  The  application  of 
a  Credit  to  contributions  made  under 
the  Contracts  should  not  raise  any 
questions  as  to  the  Companies' 
compliance  with  the  provisions  of 
Section  27(i).  However,  to  avoid  any 
uncertainty  as  to  full  compUance  with 
the  1940  Act,  Applicants  request  an 
exemption  from  sections  2(a)(32)  and 
27(i)(2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
summarized  herein  without  the  loss  of 
relief  from  Section  27  provided  by 
Section  27(i). 

9.  Section  22(c)  of  the  1940  Act 
authorizes  the  Commission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  undervmters  of,  and  dealers 
in,  the  redeemable  securities  of  any 
registered  investment  company  to 
accomplish  the  same  purposes  as 
contemplated  by  section  22(a).  Rule 
22C-1  under  the  1940  Act  prohibits  a 
registered  investment  company  issuing 
any  redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  undervniter  of,  or  dealer  in, 
such  security,  from  selling,  redeeming, 
or  repurchasing  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  next 
computer  after  receipt  of  a  tender  of 
such  security  for  redemption  or  of  an 
order  to  purchase  or  sell  such  security. 

10.  The  Companies'  recapture  of  a 
Credit  might  arguably  be  viewed  as 
resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current 
accumulation  unit  value  of  the 
Accounts.  Applicants  contend, 
however,  that  the  recapture  of  the  Credit 
does  not  violate  section  22(c)  or  Rule 
22c-l.  To  effect  a  recapture  of  a  Credit, 
the  Companies  will  redeem  interests  in 
a  Contract  at  a  price  determined  on  the 
basis  of  the  current  accumulation  unit    • 
value(s)  of  the  subaccount(s)  to  which 
the  ovkTier's  contract  value  is  allocated. 
The  amount  recaptured  will  equal  the 
amount  of  the  Credit  paid  out  of  the 
Companies'  general  account  assets. 
Although  the  owrner  will  be  entitled  to 
retain  any  investment  gain  attributable 
to  the  Credit,  the  amount  of  that  gain 
will  be  determined  on  the  basis  of  the 
current  accumulation  unit  values  of  the 
applicable  subaccounts.  Thus,  no 
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dilution  will  occur  upon  the  recaptiire 
of  the  Credit.  Applicants  also  submit 
that  the  second  hann  that  Rule  22c-l 
was  designed  to  address,  namely 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recaptvu'e  of  the  Credit.  Because  neither 
of  the  banns  that  Rule  22c-l  was  meant 
to  address  is  found  in  the  recapt\ire  of 
the  Credit,  Rule  22c-l  and  section  22(c) 
should  not  apply  to  any  Credit. 
However,  to  avoid  any  imcertainty  as  to 
full -compliance  with  the  Act, 
Applicants  request  an  exemption  from 
the  provisions  of  section  22(c)  and  Rule 
22c-l  to  the  extent  deemed  necessary  to 
permit  them  to  recapture  the  Credit 
vmder  the  Contracts  and  Future 
Contracts. 

Conclusion 

Applicants  submit  that  their  request 
for  an  order  that  applies  to  the  Accoimts 
and  any  Other  Accounts  established  by 
the  Companies,  in  connection  with  the 
issuance  of  the  Contracts  and  Future 
Contracts,  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
order  would  promote  competitiveness 
in  the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  state 
that  investors  would  not  receive  any 
benefit  or  additional  protection  by 
requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  under  the  Act  that  has  not  already 
been  addressed  in  the  application. 
Applicants  submit  that  having 
Applicants  file  additional  applications 
would  impair  Applicants'  ability  to  take 
advantage  of  business  opportunities  as 
they  arise.  Further,  Applicants  state  that 
if  Applicants  were  required  repeatedly 
to  seek  exemptive  relief  with  respect  to 
the  same  issues  addressed  in  the 
application  described  herein,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby. 

Applicants  submit,  based  on  the 
groimds  summarized  above,  that  their 
exemptive  requests  meet  the  standards 
set  out  in  section  6(c)  of  the  1940  Act 
and  that  the  Commission  should, 
therefore,  grant  the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  00-31897  Filed  12-13-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24787:  File  No.  812-11940] 

The  Travelers  Insurance  Company,  et 
al. 

December  8,  2000. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
ACTION:  Notice  of  Application  for  an 
Order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"  or  "Act")  granting 
exemptions  from  Sections  2(a)(32), 
22(c),  and  27(i)(2)(A)  of  the  1940  Act 
and  Rule  22c-l  thereimder  to  permit  the 
recapture  of  credits  added  to  purchase 
pajrments  of  certain  variable  annuity 
contracts. 

Applicants:  The  Travelers  Insurance 
Company  ("The  Travelers"),  The 
Travelers  Life  and  Annuity  Company 
("Travelers  Life,"  together  with  "The 
"Travelers,  "Insurers"),  the  Travelers 
Fund  BD  III  for  Variable  Annuities 
("Fimd  BD  ni").  The  Travelers  Fund  BD 
IV  for  Variable  Annuities  ("Fund  BD 
rV  ")  (Fund  BD  III,  together  with  Fund 
BD  rV,  the  "Separate  Accounts"  or 
"Accounts")  and  Travelers  Distribution 
LLC  ("Travelers  Distribution"). 

Summary  of  Application:  Applicants 
seek  an  order  section  6(c)  of  the  Act  to 
the  extent  necessary  to  permit  the 
recaptiire  of  credits  added  to  purchase 
payments  of  certain  variable  annuity 
contracts  (the  "Contracts").  Applicants 
also  request  that  the  order  being  sought 
extend  to  (i)  any  other  contracts  that 
may  be  issued  in  the  futurie  by  the 
Insurers  that  are  substantially  similar  in 
all  material  respects  to  the  Contracts 
("Future  Contracts")  but  are  issued 
through  the  Accoimts  or  through 
separate  accoimts  of  the  Insurers  to  be 
established  in  the  future  ("Future 
Accounts"),  and  (ii)  any  other  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  member  broker-dealers 
controlling  or  controlled  by,  or  under 
common  control  with  the  Insurers, 
whether  existing  or  created  in  the 
future,  that  acts  as  a  distributor  of  and/ 
or  principal  imderwriter  for  the 
Contracts  or  Future  Contracts  offered 
through  the  Insurer's  Accounts  or 
Future  Accounts  ("Future 
Underwriters"). 

Filing  Date:  "The  application  was  filed 
on  January  19,  2000,  and  was  amended 
and  restated  on  November  1,  2000. 
Applicants  represent  that  they  will  file 
an  amended  and  restated  application 
during  the  notice  period  to  conform  to 
the  representations  set  forth  herein. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 


issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  January  2,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  Kathleen  A.  McGah,  Esq., 
The  Travelers  Insurance  Company,  One 
Tower  Square,  Hartford,  CT  06183. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A.  O'Connell,  Senior  Counsel,  or 
Loma  J.  MacLeod,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicant's  Representations 

1.  The  Travelers,  a  Connecticut  stock 
insurance  company,  is  licensed  to 
conduct  life  insurance  business  in  all  of 
the  states  of  the  United  States,  the 
District  of  Columbia,  Puerto  Rico, 
Guam,  the  British  and  U.S.  Virgin 
Islands,  and  the  Bahamas.  The  Travelers 
is  an  indirect  wholly  owned  subsidiary 
of  Citigroup  Inc.  Citigroup  Inc.  consists 
of  businesses  that  include  a  broad  range 
of  financial  services,  inoluding  asset 
management,  banking  and  consumer 
finance,  credit  and  charge  cards, 
insurance  investments,  investment 
banking,  and  trading. 

2.  Travelers  Life,  a  Connecticut  stock 
insurance  company,  is  licensed  to 
conduct  life  insurance  because  in  a 
majority  of  states  of  the  United  States. 
Travelers  Life  is  a  wholly  owned 
subsidiary  of  The  Travelers. 

3.  Fund  BD  ID  and  Fund  BD  IV  were 
established  under  the  laws  of 
Connecticut  as  separate  investment 
accounts  by  The  Travelers  and  Travelers 
Life,  respectively.  Assets  allocated  to 
each  Separate  Account  support  the 
benefits  payable  under  group  and 
individual  annuity  contracts  offered  by 
the  Insurers.  Each  Separate  Account  is 


registered  with  the  Commission  as  a 
unit  investment  trust,  and  meets  the 
definition  of  a  "separate  account"  in 
section  2(a)(37)  of  the  1940  Act. 

4.  Travelers  Distribution  is  registered 
as  a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
is  a  member  of  the  NASD.  Travelers 
Distribution  serves  as  the  principal 
underwriter  for  the  Contracts,  and  is 
affiliated  with  the  Insurers. 

5.  The  Contracts  are  flexible  premium 
variable  annuity  contracts  that  may  be 
purchased  by  individuals  or  groups  in 
connection  with  certain  retirement 
plans  on  a  tax-qualified  or  a  non-tax- 
qualified  basis.  Each  Contract  permits 
an  owner  to  allocate  funds  to  one  or 
more  variable  funding  options  and/or  to 
the  fixed  account.  Each  Contract 
provides  an  owner  special  features  such 
as  purchase  payment  credits,  systematic 
withdrawals,  dollar-cost  averaging,  and 
automatic  rebalancing  as  well  as  a 
choice  of  a  standard  death  benefit  or  an 
enhanced  death  benefit. 

6.  During  the  first  Contract  year,  for 
each  purchase  payment  made,  the 
relevant  Insurer  will  add  a  credit  to  the 
owner's  Contract  value.  This  credit  will 
be  funded  from  the  Insurer's  general 
account  assets.  The  credit  will  equal  a 
percentage  of  each  purchase  payment 
made  and  will  depend  upon  the  greater 
age  of  the  owner  or  annuitant  at  issue. 
If  the  greater  age  is  69  or  under,  the 
credit  will  be  5%.  If  the  greater  age  is 
70  or  over,  the  credit  will  be  4%. 

7.  Each  Insurer  will  apply  the  credit 
to  the  investment  options  selected  by 
the  owner  in  the  same  ratio  as  the 
applicable  purchase  payment.  However, 
the  Insurer  will  deduct  the  credit  from 
the  contract  value  if:  (i)  The  owner 
returns  the  Contract  during  the  right  to 
return  period;  (ii)  the  owner  (or  the 
annuitant,  with  no  contingent  annuitant 
surviving)  dies  within  12  months  after 
the  credit  is  applied;  or  (iii)  the  owner 
surrenders  or  annuitizes  the  Contract 
within  12  months  after  the  credit  is 
applied.  The  amount  of  credit  deducted 
from  any  surrender,  any  contract  value 
applied  to  an  annuity  option,  or  death 
benefit  made  by  the  Insurer  will  not 
include  the  amount  attributable  to  the 
credit's  investment  pains  or  losses.  An 
Insurer  will  not  recapture  purchase 
payment  credits  from  any  partial 
withdrawal. 

8.  Each  owner  may  elect  a  standard 
death  benefit  or  an  enhanced  death 
benefit.  Under  the  standard  death 
benefit,  an  Insurer  will  pay  the 
beneficiary  an  amount  equal  to  the 
greater  of  (1)  and  (2)  below,  each 
reduced  by  the  any  applicable  premium 
tax  and  withdrawals  (and  charges)  not 
previously  deducted  where:  (1)  is  the 


contract  value,  less  any  purchase 
payment  credits  applied  within  12 
months  of  the  death;  or  (2)  is  the  total 
purchase  payments  made  under  the 
Contract. 

9.  Under  the  enhanced  death  benefit, 
an  Insurer  will  pay  the  beneficiary  an 
amount  equal  to  the  greatest  of  (1),  (2), 
and  (3)  below,  each  reduced  by  any 
applicable  premium  tax  and 
withdrawals  (and  charges)  not 
previously  deducted  where:  (l)  is  the 
contract  value,  less  any  purchase 
payment  credits  applied  within  12 
months  of  the  death;  (2)  is  the  total 
purchase  payments  made  under  the 
Contract;  or  (3)  is  the  "step-up"  value 
that  reflects  the  highest  anniversary 
calculation  of  cash  value  (before  the 
annuitant's  80th  birthday  or  death)  after 
adjustment  for  purchase  payments  and 
withdrawals. 

10.  An  owner  may  make  a  withdrawal 
at  any  time  before  the  maturity  date. 
However,  each  Insurer  will  apply  a 
withdrawal  charge  if  purchase  payments 
and  associated  credits  are  withdrawn 
before  they  have  been  in  a  contract  for 
ten  years.  The  withdrawal  charge  is 
assessed  as  a  percentage  of  each 
purchase  pajonent  and  associated  credit 
as  follows:  0-4,  5,  6,  7,  8,  9,  10  years 
since  purchase  payment  made  will  be 
assessed  a  withdrawal  charge  of  8%, 
7%,  6%,  5%,  3%,  1%,  and  0%, 
respectively. 

11.  For  purposes  of  the  withdrawal 
charge  calculation,  the  Insurers  will  take 
the  withdrawal  first  from:  (a)  any 
purchase  payments  and  associated 
credits  to  which  no  withdrawal  charge 
applies;  then  from  (b)  any  remaining 
free  withdrawal  allowance  (after  being 
reduced  by  (a));  then  from  (c)  any 
purchase  payment  and  associated 
credits  to  which  a  withdrawal  charge 
applies  (on  a  first-in,  first -out  basis);  and 
then  from  (d)  any  Contract  earnings. 

12.  Purcbase  payment  credits, 
however,  are  not  considered  in  the 
calculation  of  the  withdrawal  charge  if 
the  withdrawal  is  taken  within  12 
months  after  the  credit  is  applied — 
therefore,  purchase  payment  credits  are 
never  subject  to  withdrawal  charges 
during  that  12-month  period.  Unless  the 
owner  requests  otherwise,  each  Insurer 
will  deduct  the  withdrawal  charge  from 
the  amount  withdrawn. 

13.  The  Insurers  will  not  deduct  a 
withdrawal  charge  if  purchase  payments 
are  distributed:  due  to  the  death  of  the 
owner  or  the  annuitant  (with  no 
contingent  annuity  surviving);  under  the 
Travelers  Minimum  distribution 
Program  (under  which  an  owner  may 
instruct  an  Insurer  to  make  minimum 
distributions  that  may  be  required  by 
the  IRS  upon  reaching  age  7OV2);  or 


under  the  Nursing  Home  Confinement 
provision  (this  provision  is  only 
available  if  the  owner  elects  the 
enhanced  death  benefit). 

14.  Beginning  in  the  second  Contract 
year,  an  owner  may  withdraw  up  to 
10%  of  contract  value  annually  without 
a  withdrawal  charge.  The  free 
withdrawal  amount  is  calculated  as  of 
the  end  of  the  previous  Contract  year. 

15.  Certain  other  charges  are  made  in 
connection  with  the  Contracts.  Among 
these  charges  are  an  annual  $40 
administrative  charge  (waived  if 
contract  value  is  $100,000  or  more), 
asset-based  mortality  and  expense  risk 
and  administrative  expense  charges,  and 
fund  fees  and  expenses. 

16.  The  mortality  and  expense  risk 
and  administrative  expense  charges  are 
deducted  daily.  On  an  annual  basis,  the 
mortality  and  expense  risk  and 
administrative  expense  charges 
combined,  total  1.40%  of  the  average 
daily  net  assets  of  the  Separate  Account 
(if  the  owner  selects  the  standard  death 
benefit)  or  total  1.60%  of  the  average 
daily  net  assets  of  the  Separate  Account 
(if  the  owner  selects  the  enhanced  death 
benefit). 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule,  or  regulation 
of  the  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act.  Because 
the  provisions  described  below  may  be 
inconsistent  with  certain  aspects  of  the 
recapture  of  the  purchase  payment 
credits,  Applicants  seek  exemptions 
from  Sections  2(a)(32),  22(c),  27(i)(2)(A) 
and  Rule  22c-l  thereunder,  to  the 
extent  necessary,  pursuant  to  Section 
6(c)  to  recapture  the  credits  from  those 
owners  who  surrender  during  the  right 
to  return  period,  or  who  surrender, 
annuitize  or  die  before  the  expiration  of 
the  relevant  12-month  time  period.  For 
the  reasons  discussed  below.  Applicants 
submit  that  the  recapture  of  the 
purchase  payment  credits  is  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  1940  Act. 

2.  Applicants  note  that  because  the 
credit  is  added  to  contract  value,  the 
asset-based  mortality  and  expense 
charge  and  administrative  charge  are 
higher  than  they  would  have  been  had 
the  Insurer  not  added  the  credit  to  the 
owner's  Contract  value.  Applicants 
submit  that  it  is  not  administratively 
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feasible  to  track  the  credit  amoiint  in  the 
Separate  Account  once  the  credit  is 
apphed.  Nevertheless,  each  Insurer 
represents  that  the  fees  and  charges,  in 
the  aggregate,  are  reasonable  within  the 
meaning  of  Section  26(e). 

3.  Section  27(i)(2)(A)  of  the  1940  Act, 
in  pertinent  part,  makes  it  unlawful  for 
any  registered  separate  account  funding 
variable  insurance  contracts,  or  for  the 
sponsoring  insurance  company  of  such 
account,  to  sell  any  such  contract  imless 
such  contract  is  a  redeemable  security. 
Section  2(a)(32)  of  the  1940  Act  defines 
a  "redeemable  security"  as  any  security 
under  the  terms  of  which  the  holder, 
upon  its  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof.  To  the  extent  the  recaptiu^  of 
the  purchase  payment  credits  could  be 
seen  as  a  discount  from  net  asset  value 
or  could  result  in  the  return  of  less  than 
the  proportionate  share  of  the  issuer's 
net  assets,  the  recapture  of  the  credits 
would  trigger  the  need  for  relief  absent 
some  exemption  from  the  1940  Act. 

4.  The  purchase  payment  credits  are 
part  of  the  overall  pricing  structure  for 
each  Contract.  When  the  Contracts  were 
designed,  the  pricing  actuaries 
established  the  credits  at  a  set  level 
assuming  the  Insurer  could  recover  its 
costs  associated  with  the  credits  if  the 
owner  remained  in  the  Contract  for  a 
certain  period  of  time.  Applicants 
submit  that  shoidd  the  owner  surrender, 
annuitize,  or  die  before  that  period,  the 
Insiu'er  must  recover  the  credits  to  help 
offset  its  costs.  Therefore,  Applicants 
seek  rehef  from  Section  2(a)(32). 

5.  Applicants  assert  that  the  owner's 
interest  in  the  credit  amount  does  not 
vest  until  the  expiration  of  both  the 
right  to  retiun  period  and  the  12-month 
period  following  the  credits'  appUcation 
to  the  owner's  account.  Until  such  time, 
the  Insurer  retains  the  right  to  and 
interest  in  the  credit  amount,  although 
not  the  earnings  attributable  to  the 
credit.  Therefore,  Applicants  argue  that 
when  an  Insurer  recaptiues  the 
purchase  payment  credit,  the  Insiuer  is 
simply  taking  back  what  rightfuUy 
belongs  to  the  Insurer — its  own  assets. 
Accordingly,  Applicants  argue  that  the 
credit  recapture  is  a  legitimate  "charge" 
for  a  benefit  under  the  Contracts,  and 
does  not  reduce  the  amount  of  Fund  BD 
ID'S  or  Fimd  BD  IV's  current  net  assets 
that  an  owner  otherwise  would  be 
entitled  to  receive. 

6.  Moreover,  Applicants  represent 
that  the  recapture  of  the  purchase 
payment  credits  is  consistent  with  the 
long-term  nature  of  the  Contracts.  The 
recaptiu-e  acts  as  an  "anti-selection" 
device  by  discoiu^ging  an  owner  to 


invest  in  the  Contract  simply  to  make  a 
quick  profit.  In  other  words,  the 
recapture  prevents  an  owner  from 
making  a  very  large  contribution  one 
day  and  then  surrendering  the  contract 
the  next  day  (and  thereby  depriving  the 
Insurer  of  opportiuiity  to  recover  the 
cost  of  the  credits  applied).  As  stated 
above,  the  credits  are  contributed  by  the 
Insurer  from  its  own  general  accoimt 
assets,  and  any  gain  attributable  to  the 
credits  woidd  remain  as  part  of  the 
owner's  contract  value. 

7.  Consistent  with  Section  2(a)(32), 
therefore,  AppUcants  argue  that  the 
Contracts  will  be  "redeemable 
securities."  The  Contracts  provide  for 
withdrawals  and  surrenders  of  contract 
value.  The  prospectuses  for  the 
Contracts  disclose  the  contingent  nature 
of  the  credit  recaptiu^.  Accordingly, 
Applicants  argue  that  there  will  be  no 
restriction  on,  or  impediment  to, 
withdrawals  or  siurenders  that  should 
cause  the  Contracts  to  be  considered 
other  than  redeemable  securities  within 
the  meaning  of  the  1940  Act  and  rules 
thereimder,  and  that  an  owner  upon 
taking  a  withdrawal  from  a  Contract  or 
surrendering  or  annuitizing  a  Contract 
will  receive  his  "proportionate  share"  of 
the  relevant  Separate  Account:  i.e.,  the 
amount  of  the  purchase  payment 
reduced  by  the  amount  of  all  charges 
and  increased  or  decreased  by  the 
amount  of  investment  performance 
credited  to  the  Contract. 

8.  Rule  22c-l,  promulgated  imder 
Section  22(c)  of  the  1940  Act,  imposes 
requirements  with  respect  to  both  the 
amount  payable  on  redemption  and  the 
time  as  of  which  such  amount  is 
calculated.  Specifically,  Rule  22c-l,  in 
pertinent  part,  prohibits  a  registered 
investment  company  issuing  a 
redeemable  security  and  its  principal 
underwriter  from  selling,  redeeming,  or 
repurchasing  any  such  security,  except 
at  a  price  based  on  the  current  net  asset 
value  of  such  security  which  is  next 
computed  after  receipt  of  a  tender  of 
such  seciuity  for  redemption,  or  of  an 
order  to  purchase  or  sell  such  security. 
To  the  extent  that  the  credit  recapture 
can  be  viewed  as  causing  a  Contract  to 
be  redeemed  at  a  price  that  is  computed 
at  less  than  current  net  asset  value. 
Applicants  request  relief  from  Section 
22(c)  and  Rule  22c-l. 

9.  Applicants  argue  that  the  purchase 
payment  credit  recapture  will  comply 
with  the  requirements  of  Rule  22c-l. 
Regarding  the  amount  payable, 
Applicants  argue  that  the  recaptiu«  of 
the  credits  upon  surrender, 
annuitization,  or  death  of  an  owner 
during  the  right  to  return  period  and  the 
12-month  period  following  the  credits' 
application  to  the  owner's  Contract 


value,  does  not  alter  the  owner's  current 
net  asset  value.  Furthermore,  regarding 
the  timing  requirement  of  Rule  22c-l, 
Applicants,  consistent  with  thefr 
current  procedures,  represent  that  they 
will  determine  the  net  cash  surrender 
value  under  a  Contract  in  accordance 
with  Rule  22c-l  on  a  basis  next 
computed  after  receipt  of  an  ovraer's 
request  for  surrender  or  armuitization  or 
a  beneficiary's  death  report  date. 
Accordingly,  Applicants  assert  that  they 
will  comply  with  both  the  amoimt 
payable  and  timing  requirements  of 
Rule22c-1. 

10.  In  addition,  Applicants  argue  that 
the  credit  recaptiire  is  consistent  with 
the  policy  behind  Rule  22c-l. 
Applicants  state  that  the  Commission's 
purpose  in  adopting  Rule  22c-l  was  to 
minimize  (i)  dilution  of  the  interests  of 
the  other  security  holders,  and  (ii) 
speculative  trading  practices  that  are 
unfair  to  such  holders.  Applicants 
represent  that  the  purchase  payment 
credit  recapture  would  in  no  way  have 
the  dilutive  effect  that  Rule  22c-l  is 
designed  to  prohibit,  because  a 
surrendering  or  annuitizing  owner,  or  a 
beneficiary,  would  "receive"  no  more 
than  an  amoimt  equal  to  the  Contract 
value  determined  pursuant  to  the 
formula  and  at  a  time  set  out  in  the 
Contract.  Furthermore,  Applicants  argue 
that  variable  annuities,  by  their  natiire, 
do  not  lend  themselves  to  the  kind  of 
speculative  short-term  trading  that  Rule 
22c-l  was  aimed  against,  and,  even  if 
they  could  be  so  used,  the  credit 
recapture  would  discourage,  rather  than 
encourage,  any  such  trading. 

1 1 .  In  addition  to  the  considerations 
discussed  above.  Applicants  assert  that 
despite  the  fact  that  the  purchase  credits 
are  subject  to  recaptiire  upon  surrender, 
annuitization,  or  payment  of  the  death 
benefit  before  the  expiration  of  the 
relevant  12  month  time  period,  the 
credits  are  advantageous  to  owners. 
Even  though  the  credits  do  not  vest 
until  12  months  after  they  are  applied, 
owners  receive  the  benefits  from  the 
credits.  Upon  application,  owners  will 
be  able  to  invest  the  credits  (thus  having 
more  to  invest  than  they  otherwise 
would  have  had),  and  will  be  able  to 
receive  any  positive  investment 
experience  from  those  credits. 

12.  Applicants  assert  that  the 
Contracts'  charge  structure  provides 
equitable  treatment  to  all  owners. 
Applicants  state  that  the  charge 
structure  was  established  for  the 
purchase  payment  credits  so  that  the 
Insurer  may  recover  its  costs  over  the 
life  of  the  Contract.  If  an  owner  could 
surrender  or  annuitize  a  Contract,  or  if 
a  beneficiary  could  receive  the  death 
benefit  proceeds  before  the  12  month 


period  after  credit  application  without 
the  recapture  of  the  credits,  the  Insurer 
may  not  be  able  to  fully  recover  its 
costs.  If  the  Insurer  did  not  recapture 
the  credits  and  instead  raised  other 
charges  under  the  Contract,  the  Insurer 
could  be  charging  persisting  owners 
enrolled  in  the  product  more  than  may 
otherwise  be  necessary  to  recover  the 
costs  attributable  to  such  owners. 

13.  Applicants  seek  the  relief 
requested  herein  not  only  with  respect 
to  themselves  and  the  Contracts 
described  above,  but  also  with  respect  to 
Future  Contracts  issued  by  themselve» 
through  Future  Accoimts  and 
underwritten  by  Futiu-e  Underwriters. 
Applicants  represent  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contract,  Future  Account,  and 
Future  Underwriter  are  consistent  with 
standards  set  forth  in  section  6(c)  of  the 
1940  Act. 

14.  Applicants  state  that,  without  the 
requested  class  relief,  exemptive  relief 
for  any  Future  Contract,  Future 
Account,  and  Future  Underwriter  would 
have  to  be  requested  and  obtained 
separately.  Applicants  assert  that  these 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  not  already  addressed  in  this 
application.  Applicants  state  that  if  the 
Applicants  were  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues,  investors  would  not  receive 
additional  protection  or  benefit,  and 
investors  and  the  Applicants  coidd  be 
disadvantaged  by  increased  costs  from 
preparing  such  additional  requests  for 
relief.  Applicants  argue  that  the 
requested  class  relief  is  appropriate  in 
the  public  interest  because  the  relief 
will  promote  competitiveness  in  the 
variable  annuity  market  by  eliminating 
the  need  for  Applicants  to  file 
redundant  exemptive  applications, 
thereby  reducing  administrative 
expenses  and  maximizing  efficient  use 
of  resources.  Elimination  of  the  delay 
and  the  expense  of  repeatedly  seeking 
exemptive  relief  would.  Applicants 
ai;gue,  enhance  each  Applicant's  ability 
to  effectively  take  advantage  of  business 
opportiuiities  as  such  opportunities 
arise.  Applicants  assert,  for  all  the 
reasons  stated  herein,  that  their  request 
for  class  exemptions  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Contract  and  provisions 
of  the  1940  Act,  and  that  an  order  of  the 
Commission  including  such  class  relief, 
should,  therefore,  be  granted. 

Conclusion 

For  the  reasons  stated  abov6. 
Applicants  assert  that  the  requested 


exemptions,  in  accordance  with  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  00-31896  Filed  12-13-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43685;  File  No.  SR-BSE- 
00-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change,  as 
Amended  by  the  Boston  Stock 
Exchange,  inc.,  Relating  to  an 
Amendment  to  the  Post  Primary 
Session  ("PPS") 

December  6,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  9, 
2000,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  December 
6,  2000,  the  BSE  filed  Amendment  No. 
1  to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  existing 
rules  under  Chapter  UB,  Post  4:00  P.M. 
Trading,  which  will  allow  member 
firms  to  accommodate  various  customer 
average  pricing  programs  based  on  the 
primary  market's  primary  trading 
session  and  to  permit  risk  based 
portfolio  programs  which  are  based  on 
the  primary  market's  closing  price. 


■15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Letter  from  John  Boese.  Assistant  Vice 
President,  BSE,  to  Alton  Harvey.  Office  Chief, 
Office  of  Market  Watch,  Division  of  Marliet 
Regulation,  Commission,  dated  December  1 ,  2000 
("Amendment  No.  1").  In  Amendment  ^Jo.  1.  the 
BSE  made  corrections  to  its  rule  text  and  clarified 
issues  regarding  the  language  used  in  its  filing. 


The  proposed  rule  language  is  as 
follows;  The  new  language  is  in  italics. 

CHAPTER  HE 

Facilitation  of  GTX  Orders 

Application  of  Chapter 

Sec.  1.  This  chapter  applies  to  the 
facilitation  of  certain  orders  after  the 
close  of  the  9:30  a.m.  to  4:00  p.m. 
trading  session.  All  other  provisions  of 
the  Constitution  and  Rules  of  the 
Exchange  are  applicable  unless 
superseded  by  this  chapter. 

Facilitation  of  Customer  Average 
Pricing  Programs  "CP"s  Eligible  for 
Reporting  During  PPS 

Sec.  4.  This  section  applies  to  the 
facilitation  of  certain  transactions 
hereinafter  referred  to  as  Customer 
Average  Pricing  Programs,  "CP"s,  which 
are  reported  during  the  PPS  to  facilitate 
transactions  in  single  issue,  or  portfolios 
of  stocks.  In  order  to  be  eligible  under 
this  rule,  all  CPs  must  facilitate 
customer-to-customer  (agency),  or 
customer-to-principal  (principal) 
average  pricing  programs  that  are  based 
on  primary  market  average  prices.  For 
the  purposes  of  this  Section  and  Section 
5,  only  those  stocks  that  are  listed  on 
the  Exchange,  or  that  are  traded 
pursuant  to  Unlisted  Trading  Privileges 
(UTP),  shall  be  eligible  for  these 
programs. 

(a)  CPs  are  not  exposed  to  the 
Exchange's  PPS  auction,  are  not  price 
protected  during  PPS,  and  thus,  may  not 
be  broken-up  upon  entry  to  the 
Exchange ' 

(b)  CPs  must  be  electronically 
communicated  to  the  Exchange  via 
BEACON,  identified  as  "CP"  on  each 
cross,  entered  by  symbol  and  price,  into 
the  system,  identified  as  to  "principal" 
or  "agency",  and  when  applicable, 
identified  as  "short  exempt".  The  time 
slice  must  be  identified  on  the  cross, 
identifying  the  beginning  and  ending 
slice  for  CP  entered  crosses. 

BEACON  will  record  the  transaction 
for  Tape  reporting  with  the  identifier 
"W",  to  the  nearest  fraction  or  decimal 
eligible  for  reporting  by  the  Exchange. 

(cj  The  following  CP  crossed  orders 
are  eligible  for  Reporting  during  the 
PPS: 

(i)  Primary  Market  Average  Price — 
Benchmark  +/-  (Plus  or  Minus) 

This  CP  Program  provides  customers 
with  average  pricing  based  on  the 
primary  market's  trading  session 
transactions  that  are  reported  to  the 
consolidated  tape.  The  Benchmark  is 
the  primary  market's  average  price  for 
the  duration  of  the  CP  Program.  If  the 
Benchmark  is  exceeded,  the  customer 
will  receive  a  better  price.  If  the 
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Benchmark  is  not  reached,  the  customer 
will  receive  a  price  less  than  the 
Benchmark  price. 

(ii)  Primary  Market  Average  Price — 
Guaranteed 

This  CP  Program  provides  customers 
with  a  guarantee  of  receiving  the 
Benchmark.  Customers  electing  to 
participate  in  this  Program  will  not  be 
eligible  to  obtain  a  better,  or  an  inferior 
price. 

(Hi)  Primary  Market  Average  Price — 
Stop 

This  CP  Program  provides  customers 
with  the  Benchmark,  or  better. 

After-Hours  Risk  Portfolio  Crosses 
"RP's  Eligible  for  PPS 

Sec.  5.  After-Hours  Risk  Portfolio 
Crosses,  "RP"s,  provide  customers  with 
the  ability  to  sell  (buy)  baskets  of  stocks 
(at  least  15  stocks,  $1  million  or  more 
in  value)  where  the  member  firm 
guarantees  to  the  customer  the  primary 
market  closing  price,  less  a  discount 
(plus  a  premium)  for  the  components 
that  comprise  the  basket. 
'  (a)  RP's  are  not  exposed  to  the 
Exchange's  PPS  auction,  and  are  not 
price  protected.^ 

(b)  RPs  must  be  electronically 
communicated  to  the  Exchange  via 
BEACON,  identified  as  "RF"  on  each 
cross,  entered  by  symbol  and  price  into 
the  system,  identified  as  "principal"  or 
"agency",  and  if  appropriate  identified 
as  "short  exempt".  BEACON  will  record 
and  enter  the  transaction,  and  report 
RPs  to  the  consolidated  tape  in  the 
aggregate.  BEACON  will  record  these 
transactions  as  RP  Programs  and 
provide  regularly  available  information 
on  aggregate  volume  levels  by 
individual  stock  components  on  T+3,  or 
thereafter  K 

'  These  orders  are  not  afforded  price 
protection  generally  available  to  members 
under  BSE  Rules  of  Board  of  Governors. 
Chapter  II,  Section  33.  Execution  Guarantee. 

^  These  orders  are  not  afforded  price 
protection  generally  available  to  members 
under  BSE  Rules  of  Board  of  Governors, 
Chapter  II,  Section  33.  Execution  Guarantee. 

^  Transactions  which  occur  "regular  way" 
will  settle  within  the  standard  T-t-3  settlement 
period.  Cash  settlements  may  settle  beyond 
the  standard  T-t-3  settlement  period, 
according  to  the  agreement  of  the  parties  to 
the  transaction.  The  overwhelming  majority 
of  transactions  occur  "regular  way". 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 


proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  seeking  to  amend 
existing  rules  under  Chapter  IIB,  Post 
4:00  P.M.  Trading,  to  incorporate  new 
language  which  will  permit  members 
and  member  firms  to  use  the  PPS:  (l)  to 
accommodate  various  customer  average 
pricing  programs,  in  issues  eligible  to 
trade  on  the  Exchange,''  that  are  based 
on  the  primary  market  trading  session; 
and  (2)  to  permit  risk  based  portfolio 
programs,  which  are  based  on  the 
primary  market's  closing  price.  In  a  side 
letter,  die  Exchange  is  also  seeking  an 
exemption  to  the  short  sale  rule  for 
piuposes  of  supporting  the  programs 
described  herein.^ 

a.  Background  ^ 

The  Exchange  initiated  its  PPS 
program  on  January  13,  2000.^  The 
program  runs  ft'om  4:00  p.m.  through 
4:15  p.m.  (EST).  Only  orders  entered 
after  the  Exchange's  4:00  p.m.  close  and 
designated  as  "PPS"  are  eligible  for 
participation  during  this  session.  All 
PPS  designated  orders  not  executed 
during  the  PPS  expire  at  the  end  of  the 
PPS  session  and  are  not  carried  over  to 
the  next  PPS  session.  Orders  eligible  for 
the  Exchange's  primary  trading  session 
are  not  eligible  to  participate  diuing  the 
PPS. 

Member  firms  may  wish  to  use  the 
Exchange's  PPS  to  facilitate  execution  of 
certain  customer  average  pricing  and 
risk  based  portfolio  programs  on  either 
an  agency  basis  (wherein  member  firms 
act  as  an  agent  facilitating  customers  on 
both  sides  of  the  transaction)  or  as 
principal  (wherein  member  firms  act  as 
principal  on  one  side  of  the  transaction). 
The  main  purpose  of  accessing  the  PPS 
to  report  these  programs  is  to  expdite 
execution  and  customer  reporting  of 
these  particular  crosses  that  would 
otherwise  be  reported  later,  such  as  at 
5:15  p.m.  (EST),  during  the  New  York 


Stock  Exchange's  ("NYSE")  Crossing 
Session  11.^ 

The  Exchange  proposes  to  implement 
two  general  programs;  the  Customer 
Average  Pricing  Facilitation  Programs 
("CP  Programs"),  and  Post  Primary 
Session  Risk  Portfolio  Facilitation 
Programs  ("RP  Programs").  Both  of 
these  programs  are  described  below. 

b.  The  Customer  Average  Pricing 
Facilitation  Programs 

The  CP  Programs  will  allow  member 
firms  to  act  as  a  principal  on  one  side 
of<he  cross  (principal  cross),  or  as  an 
agent  facilitating  customers  on  both 
sides  (agency  cross),  and  may  include 
single  stocks  or  portfolios  of  stocks. 

Member  firms  facilitate  their  customer 
requests  for  average  pricing  based  on 
primary  market  transactions  reported 
over  some  specific  period  of  time  during 
the  day  (a  so-called  "time  slice").  A 
time  slice  can  incorporate  a  full  trading 
day  or  some  part  thereof  CP  Programs 
will  be  "time  sliced"  during  the  primary 
market's  trading  session  so  that  some 
will  begin  during  the  trading  day  (upon 
receipt  of  the  program)  and  end  prior  to 
the  close.  Others  will  begin  at  some 
point  dxu-ing  the  trading  day  and  last 
through  the  primary  market's  close. 
Lastly,  a  full  day  average  pricing 
program  will  include  all  trading  day 
primary  market  prints  from  the  opening 
transaction  to  the  last/closing 
transaction.  For  example,  a  customer 
may  seek  a  guarantee  of  receiving  the 
primary  market  average  price  from  noon 
to  3:00  p.m.  (a  time  slice)  on  an  order 
to  sell  100,000  shares  of  a  particidar 
stock.  The  member  firm  accepts  the 
conditions  so  it  can  facilitate  the 
customer's  order.  At  the  same  time,  the 
member  firm  assumes  the  pricing  risk 
since  it  may  not  be  able  to  obtain  the 
average  price.  Thus,  the  customer 
directly  benefits  from  this  transaction 
because  the  price  performance  is 
guaranteed. 

There  will  be  two  types  of  reported 
facilitation  crosses:  (1)  An  agency  cross, 
where  the  member  firm  has  matched  a 
buyer  with  a  seller;  and  (2)  a  principal 
cross,  where  the  member  firm  has 
assumed  the  contra-side  of  the 


''  Issues  eligible  to  trade  are  those  listed  on  the 
Exchange  or  listed  pursuant  to  unlisted  trading 
privileges. 

5 17  CFR  240.10a-l.  Review  of  the  BSEs  request 
for  an  exemption  from  the  short  sale  rule  is  still 
pending  before  the  Commission. 

*  See  Securities  Exchange  Act  Release  No.  41814 
(August  31.  1999):  64  FR  48885  (September  8, 
1999). 


'  NYSE's  Crossing  Session  II  facilities  the  crossing 
of  portfolios  and  operates  between  4:00  p.m.  and 
5:15  p.m.  (EST).  This  session  is  designed  to 
facilitate  trading  of  baskets  of  at  least  15  NYSE 
securities  valued  at  SI  million  or  more.  Members 
that  have  either  facilitated  a  basket  trade,  or  have 
paired  two  customer  baskets,  submit  aggregate 
information  to  the  NYSE  for  execution.  At  5:15 
p.m.,  the  NYSE  prints  the  aggregate  information  of 
all  baskets  executed  in  this  session  to  the 
consolidated  tape.  On  the  third  day  after  the  trade 
date  (T+3),  th^  individual  component  stocks 
executed  as  part  of  a  basket  are  printed  in  aggregate 
form  in  the  NYSE's  £)aily  Sales  Report. 


customer's  order.  To  facilitate  a 
transaction  where  customers  seek  to 
participate  on  the  buy  side,  member 
firms  will  need  to  sell  to  their  customers 
irrespective  of  the  tick.  Therefore,  an 
exemption  to  the  short  sale  nUe  is 
required.^ 

Member  firms  may  offer  three  types  of 
average  price  orders  to  their  customers: 
(1)  Best  efforts  to  obtain  the  average 
price,  but  with  no  guarantee;  (2)  a  stop 
order  guaranteeing  the  average  price; 
and  (3)  a  stop  order  guaranteeing  the 
average  price  with  the  ability  to  improve 
the  average  price.  As  these  transactions 
will  be  reported  as  averaged  priced 
crosses  during  the  Exchange's  PPS 
session,  they  will  not  be  exposed  to  the 
PPS  auction.  In  that  way,  member  firms 
will  be  able  to  immediately  report  these 
transactions  to  their  customers. 

The  three  specific  order  types  eligible 
for  the  CP  program  are  the  following: 

Primary  Market  Average  Price — 
Benchmark-^ /-(Plus  or  Minus) 

This  order  type  provides  customers 
with  average  pricing  based  on  the 
primary  market's  trading  session 
transactions,  which  are  reported  to  the 
consolidated  tape.  The  Benchmark  price 
("Benchmark")  is  the  primary  market's 
average  price  for  the  duration  of  the 
time  slice.  If  the  Benchmark  is 
exceeded,  the  customer  will  receive  the 
better  price.  If  the  Benchmark  is  not 
achieved,  the  customer  will  receive  the 
actual  price  which  will  be  less  than  the 
Benchmark  price. 

Primary  Market  Average  Price — 
Guaranteed 

This  order  type  provides  customers 
with  a  guarantee  of  receiving  the 
Benchmark.  Customers  electing  to 
participate  in  this  Program  will  not  be 
eligible  to  obtain  a  better,  nor  an  inferior 
price. 

Primary  Market  Average  Price — Stop 

This  order  type  provides  customers 
with  the  Benchmark,  or  better,  for  the 
diu^ation  of  the  time  slice.  Customers 
will  not  receive  an  inferior  price  to  the 
Benchmark. 

c.  The  PPS  Risk  Portfolio  Facilitation 
Programs 

Under  the  RP  Program,  member  firms 
will  offer  customers  a  guaranteed  price 
for  the  sale  or  purchase  of  a  basket 
containing  at  least  15  stocks,  $1  million 
in  value  or  more.  Member  firms  will 
provide  customers  with  a  guarantee  of 
receiving  the  primary  market's  closing 
price,  less  a  discount  (or  fee)  in  return 
for  assuming  the  market  risk  of  the 


basket.  Thus,  where  member  firms 
facilitate  a  transaction  by  being  on  the 
buy  side,  with  the  customer  on  the  sell 
side,  the  discoimted  price  of  each 
component  of  the  basket  will  be  at  a 
price  less  than  the  primary  market's  last 
sale.  Conversely,  where  customers  seek 
to  be  on  the  buy  side,  member  firms  will 
facilitate  on  the  sell  side  and  mark-up 
the  value  of  the  basket. 

Each  component  of  a  basket  v»dll  be 
electronically  reported  during  the  PPS 
as  principal  facilitation  crosses.  These 
principal  facilitation  crosses  will  not  be 
exposed  to  the  PPS  auction.  The  shares 
will  be  reported  to  the  consolidated  tape 
in  the  aggregate,  not  imlike  the  NYSE's 
Crossing  Session  11,^  to  prevent 
disclosiu-e  of  the  side  that  the  member 
firm  has  facilitated.  This  process  is  also 
similar  to  the  system  in  place  for  NYSE 
Crossing  Session  program  where 
reporting  is  in  the  aggregate  for  shares 
and  not  made  available  until  T+3.  In 
order  to  provide  the  ability  to  facilitate 
customers  seeking  to  participate  on  the 
buy  side,  member  firms  will  need  to  sell 
to  their  customers  irrespective  of  the 
tick.  Therefore,  an  exemption  to  the 
short  sale  rule  is  required.  J" 

An  example  of  a  risk  portfolio  is 
where  a  customer  sells  a  basket  of  stocks 
to  the  member  firm  at  the  primary 
market  closing  price.  In  return  for 
assuming  the  risk,  the  member  firm 
discounts  the  basket  from  the  closing 
price.  Another  potential  program  may 
involve  equities- futures  programs  (EFP). 
For  example,  a  mutual  filnd  that  needs 
to  purchase  securities  after  the  close  of 
trading  for  the  amount  of  investment 
funds  (cash)  it  has  received  during  the 
trading  day  may  purchase  futures 
contracts  because  the  stock  market  is 
closed.  Because  the  mutual  fund  must 
convert  the  futures  to  stock  at  some 
point,  a  member  firm  may  buy  the 
futures  from  the  mutual  fund  and  sell 
the  component  or  imderlying  stocks  in 
return. 

These  strategies  require  that  the 
transactions  not  be  immediately 
reported  to  the  tape,  because  price 
exposiu*e  can  disclose  to  competitors  the 
position  the  member  firm  has  assumed. 
Anonymity  permits  the  member  firm  to 
unwind  its  position  without  risk  of 
disclosure.  The  Exchange  would 
emidate  the  process  currently  used  by 


'  See  supra  note  5. 


3  Under  the  Rules  of  the  NYSE,  members  that 
have  either  facilitated  a  basket  trade,  or  have  paired 
two  customer  baskets,  submit  aggregate  information 
to  the  NYSE  for  execution.  At  5:15  p.m.,  the  NYSE 
prints  the  aggregate  information  of  all  baskets 
executed  in  this  session  to  the  consolidated  tape. 
On  the  third  day  af^er  the  trade  date  (T+3),  the 
individual  component  stocks  executed  as  part  of  a 
basket  are  printed  in  aggregate  form  in  the  NYSE's 
Daily  Sales  Report. 

">  See  supra  note  5. 


the  NYSE  and  report  to  the  tape  in  the 
aggregate  and  then  provide  additional 
information  on  T+3,  or  thereafter. > ^  As 
the  closing  prices  are  discoimted,  these 
programs  may  be  priced  away  fi-om  the 
primary  market's  last  sale  and 
potentially  outside  of  the  day's  trading 
range. 

For  regulatory  oversight  purposes,  the 
Exchange  will  require  each  member  firm 
that  reports  transactions  in  CP  or  RP 
Programs  to:  (1)  Identify  the  issue, 
shares,  and  price  on  each  cross;  (2) 
indicate  whether  the  firm  is  facilitating 
as  agent  or  principal;  (3)  indicate,  if 
principal,  that  it  is  short  exempt;  (4) 
identify  the  time  shce  period  for  CP 
entered  crosses;  (5)  indicate  the  average 
(Benchmark)  price  determined  by  the 
member  firm;  and  (6)  for  RP  programs, 
identify  all  crosses  in  a  particular 
basket.  The  Exchange  may  also  require 
other  identifiers  deemed  necessary  to 
monitor  pricing.  This  information  will 
be  used  to  validate  Benchmark  prices. 

d.  Application  of  Rule  lOa-1  of  the 
Exchange  Act 

The  Exchange  is  separately  requesting 
that  the  Commission  exempt  both  the 
CP  and  RP  Programs  from  Rule  lOa-1, 
the  short  sale  rule.' 2  Based  on  the 
manner  of  pricing  transactions  that  will 
occur  within  the  CP  and  RP  programs, 
the  practices  that  Rule  lOa-1  is 
designed  to  prevent  are  not  at  issue. 
Specifically,  over  the  course  of  the  CP 
and  RP  Programs  the  price  direction  of 
a  particular  stock,  i.e.,  the  tick,  will  not 
be  a  factor  in  determining  to  fill 
customer  CP  and  RP  orders.  Member 
firms  will  be  acting  as  facilitators. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  die  Act, 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating  securities 
transactions,  to  remove  impediments  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.'^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


"  Transactions  which  occur  "regular  way"  will 
settle  within  the  standard  T+3  settlement  period. 
Cash  settlements  may  settle  beyond  the  standard 
T+3  settlement  period,  according  to  the  agreement 
of  the  parties  to  the  transaction.  The  overwhelming 
majority  of  transactions  occur  "regular  way."  See 
Amendment  No.  1,  supra  note  3. 

"17  CFR  240.108-1.  See  supra  note  5. 

"  15  U.S.C.  78f(bK5). 
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any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  BSE  has  requested  accelerated 
approval  of  the  proposed  rule  change,  as 
amended.  While  the  Commission  is  not 
prepared  to  grant  accelerated  approval 
at  this  time,  the  Commission  will 
consider  granting  accelerated  approval 
of  the  proposal  at  the  close  of  an 
abbreviated  comment  period  of  15  days 
from  the  date  of  publication  of  the 
proposal  in  the  Federal  Register. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room  or  the  principal  office  of  the  BSE. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 


SR-BSE-00-04  and  should  be 
submitted  by  December  29,  2000. 

For  the  Commission  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31805  Filed  12-13-00:  8:45  am] 

BiLUNG  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43677;  File  No.  SR-CBOE- 

00-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  by  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to  RAES 
Eligibility  Requirements  for  SPX 
Options 

December  5,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on 
September  20,  2000,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchemge, 
Inc.  ("CBOE"  or  the  "Exchange") 
proposes  to  eunend  Rule  24.16,  which 
governs  the  eligibility  requirements  of 
Market-Makers  to  participate  on  the 
Exchange's  Retail  Automatic  Execution 
System  ("RAES")  in  options  on  the 
Standard  &  Poor's  500  hidex  ("SPX"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  CBOE  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


'"  17  CFR  200.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2  17CF.R.  240.19t)-4. 


in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  24.16,  "RAES 
Eligibility  in  SPX,"  to:  (1)  eliminate  the 
in-person  and  voliune  quotas  from  the 
eligibility  requirements  of  Rule  24.16; 
and  (2)  eliminate  the  cap  on  the 
maximum  number  of  Market-Makers 
that  may  participate  in  a  RAES  group. 
The  proposed  rule  changes  will  make 
the  RAES  eligibility  requirements  of 
SPX  Market-Makers  the  same  as  for 
other  Market-Makers  in  non-index 
option  classes  and  will  enhance  the 
depth  and  liquidity  of  the  RAES  markets 
in  SPX. 

Currently,  Rule  24.16(a)(iv)  sets  forth 
four  eligibility  requirements  that  a 
Market-Maker  must  meet  before  he  or 
she  can  participate  in  RAES  in  SPX. 
One  of  these  requirements  is  that  the 
Market-Maker  must  execute  at  least  fifty 
percent  of  his  or  her  Market-Maker 
contracts  for  the  preceding  calendar 
month  in  SPX.  Another  requirement  is 
that  the  Market-Maker  must  execute  at 
least  seventy-five  percent  of  his  or  her 
Market-Maker  trades  for  the  preceding 
calendar  month  in  SPX  in  person.  No 
comparable  RAES  eligibility 
requirements  are  imposed  upon  Market- 
Makers  trading  in  non-index  option 
classes.  The  Exchange  proposes  to 
eliminate  the  in-person  emd  volume 
quotas  from  the  eligibility  requirements 
of  Rule  24.16,  so  that  the  RAES 
eligibility  requirements  of  SPX  Market- 
Makers  are  the  same  as  for  other  Market- 
Makers. 

Recently,  Market-Maker  participation 
on  RAES  in  index  options  has  been  low 
compared  to  historical  levels.  This 
problem  has  been  aggravated  by  the  fact 
that  the  in-person  and  volume 
requirements  have  forced  the  Exchange 
to  delay  new  Market-Makers  who  wish 
to  participate  on  RAES  from  logging 
onto  RAES  for  at  least  30  days.  The 
proposed  rule  change  would  allow  a 
new  Market-Maker  to  log  onto  RAES  so 
long  as  that  Market-Maker:  (1)  Has 
signed  the  RAES  Participation 
Agreement  and  completed  the  RAES 
instructional  program  (Rule  24.16(a);  (2) 
has  been  approved  under  Exchange 
Rules  as  a  Market-Maker  with  a  letter  of 
guarantee  (Rule  24.16(a)(iv)(A));  and  (3) 
maintains  his  or  her  principal  business 


on  the  CBOE  as  a  Market-Maker  (Rule 
24.16(a)(iv)(B)). 

The  Exchange  also  proposes  to 
eliminate  the  cap  on  the  maximum 
number  of  Market-Makers  that  may 
participate  in  a  RAES  group  ^  set  forth 
in  Rule  24.16(e).  Currendy,  Rule 
24.16(e)  provides  that  a  RAES  group 
may  not  exceed  the  maximum  niunber 
of  RAES  participants  set  by  the 
appropriate  Market  Performance 
Committee  from  time  to  time,  which  in 
no  event  may  be  set  higher  than  thirty- 
three  and  one-third  percent  of  the 
average  number  of  RAES  participants 
for  the  prior  quarter.  The  recent  decline 
in  RAES  participation  in  index  options 
has  resulted  in  imposed  reductions  in 
the  RAES  group  size  due  to  the 
application  of  this  size  limit. 

The  proposed  rule  change  would 
conform  Rule  24.16  to  the  Exchange 
Rule  governing  RAES  eligibility  for 
equity  options.  Rule  8.16,  which  does 
not  impose  in-person  and  volume 
requirements  on  equity  options  Market- 
Makers.  The  Exchange  believes  that  by 
making  the  SPX  RAES  eligibility  rule 
consistent  with  the  rule  for  equity 
Market-Makers,  the  proposed  rule 
change  will  provide  the  SPX  market 
with  enhanced  capital  and  market- 
making  expertise  while  maintaining  the 
overall  quality  of  the  market.  By 
increasing  the  number  of  RAES 
participants  in  SPX,  the  Exchange 
believes  the  proposed  rule  change  will 
further  assure  the  availability  of  RAES 
during  periods  of  market  volatility. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act* 
in  that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 


'  A  RAES  group  is  an  account  whereby  members 
of  a  joint  account  may  participate  on  the  system  at 
the  same  time  and  assign  their  RAES  trades  to  a 
designated  joint  account  or  nominee  acronym. 

M5  U.S.C.  78f[b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-49  and  should  be 
submitted  by  January  4,  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31799  Filed  12-13-00:  8:45  am] 
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Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  20,  2000,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  in 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exch^ige")  proposes 
to  amend  Rule  24.17,  which  governs  the 
eligibility  requirements  of  Market- 
Makers  to  participate  on  the  Exchange's 
Retail  Automatic  Execution  System 
("RAES")  in  both  options  on  the 
Standard  &  Poor's  100  hidex  ("OEX") 
and  options  on  the  Dow  Jones  Industrial 
Average  ("DJX"). 

The  text  of  the  proposed  rule  change 
is  available  at  CBOE  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  writh  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  chemge  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  simimaries,  set  forth  in 
sections  A,  B,  and  C  below  of  the  most 
significant  aspects  of  such  statements. 


5  17  CFR  200.30-3(a)(12). 


MS  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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A.  Self -Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  24.17,  "RAES 
Eligibility  in  OEX  and  DJX,"  to:  (1) 
eliminate  the  in-person  and  volume 
quotas  from  the  eligibility  requirements 
of  Rule  24.17;  (2)  eliminate  the  cap  on 
the  maximum  number  of  Market-Makers 
that  may  participate  in  a  RAES  group; 
and  (3)  add  an  exception  to  the  log-off 
requirements  of  OEX  and  DJX  Market- 
Makers.  The  proposed  rule  changes  will 
make  the  RAES  eligibility  requirements 
of  OEX  and  DJX  Market-Makers  the 
same  as  for  other  Market-Makers  in  non- 
index  option  classes  and  will  enhance 
the  depth  and  liquidity  of  the  RAES 
markets  in  OEX  and  DJX. 

Currently.  Rule  24.17(b){v)  sets  forth 
four  eligibility  requirements  that  a 
Market-Maker  must  meet  before  he  or 
she  can  participate  in  RAES  in  either 
OEX  or  DJX.  One  of  these  requirements 
is  that  the  Market-Maker  must  execute 
at  least  seventy-five  percent  of  his  or  her 
Market-Maker  contracts  for  the 
preceding  calendar  month  in  the  option 
class  in  which  the  Market-Maker  is 
participating  on  RAES.  Another 
requirement  is  that  the  Market-Maker 
must  execute  at  least  seventy-five 
percent  of  his  or  her  Market-Maker 
trades  for  the  preceding  calendar  month 
in  the  option  class  in  which  the  Market- 
Maker  is  participating  on  RAES  in 
person.  No  comparable  RAES  eligibility 
requirements  are  imposed  upon  Market- 
Makers  trading  in  non-index  option 
classes.  The  Exchange  proposes  to 
eliminate  the  in-person  and  volume 
quotas  from  the  eligibility  requirements 
of  Rule  24.17,  so  that  the  RAES 
eligibility  requirements  of  OEX  and  DJX 
Market-Makers  are  the  same  as  for  other 
Market-Makers. 

Recently,  Market-Maker  participation 
on  RAES  in  index  options  has  been  low 
compared  to  historical  levels.  This 
problem  has  been  aggravated  by  the  fact 
that  the  in-person  and  volume 
requirements  have  forced  the  Exchange 
to  delay  new  Market-Makers  who  wish 
to  participate  on  RAES  from  logging 
onto  RAES  for  at  least  30  days.  The 
proposed  rule  change  would  allow  a 
new  Market-Maker  to  log  onto  RAES  so 
long  as  that  Market-Maker:  (1)  Has 
signed  the  RAES  Participation 
Agreement  and  completed  the  RAES 
instructional  program  (Rule  24.17(b)(i)); 
(2)  has  been  approved  imder  Exchange 
Rules  as  a  Market-Maker  with  a  letter  of 
guarantee  (Rule  24.17(b)(v)(A));  and  (3) 
maintains  his  or  her  principal  business 


on  the  CBOE  as  a  Market-Maker  (Rule 
24.17(b)(v)(B)). 

Accordingly,  the  Exchange  proposes 
to  also  eliminate  subparagraph  (b)(vi)(C) 
to  Rule  24.17.  which  allows  a  Market- 
Maker  to  qualify  for  RAES  in  both  OEX 
and  DJX  during  the  same  calendar 
month  by  meeting  the  individual  in 
person  and  volume  requirements  with 
respect  to  OEX,  with  respect  to  DJX,  or 
the  volimie  requirement  with  respect  to 
OEX  and  DJX  combined  and  the  in 
person  requirement  with  respect  to  OEX 
or  DJX.  Under  the  proposed  rule  change, 
a  Market-Maker  will  be  able  to 
participate  in  RAES  in  both  OEX  and 
DJX  during  the  same  calendar  month  as 
long  as  he  or  she  meets  the  remaining 
criteria  under  subparagraph  (b}(v)  to 
Rule  24.17  and  as  long  as  the  two 
products  continue  to  be  traded  at  the 
same  physical  trading  location.  A 
Market-Maker  must  be  present  in  the 
particular  trading  crowd  where  the  class 
is  traded  while  he  or  she  is  participating 
in  RAES  for  that  class.  The  Exchange 
also  proposes  to  eliminate  the  cap  on 
the  maximum  number  of  Market-Makers 
that  may  participate  in  a  RAES  group  ^ 
set  forth  in  Rule  24.17(e).  Currently, 
Rule  24.17(e)  provides  that  a  RAES 
group  may  not  exceed  the  maximum 
number  of  RAES  participants  set  by  the 
appropriate  Committee  from  time  to 
time,  which  in  no  event  may  be  set 
higher  than  50  RAES  participants  or 
25%  of  the  average  number  of  RAES 
participants  for  the  prior  quarter, 
whichever  is  smaller.  The  recent  decline 
in  RAES  participation  in  index  options 
has  resulted  in  imposed  reductions  in 
the  RAES  group  size  due  to  the 
application  of  this  size  limit. 

The  Exchange  further  proposes  to  add 
to  Rule  24.17  an  exception  to  the  log-off 
requirement  that  provides  that  a  Market- 
Maker  who  has  logged  onto  RAES  in 
OEX  or  DJX  must  log  off  RAES 
whenever  he  or  she  leaves  the 
respective  trading  crowd.  The  exception 
would  allow  OEX  and  DJX  Market- 
Makers  to  remain  logged  onto  RAES  if 
the  Market-Maker's  departure  from  the 
trading  crowd  is  for  a  "brief  interval." 
This  exception  is  currently  found  in  the 
SPX  RAES  eligibility  rule.  Rule  24.16. 
and  the  RAES  eligibility  rule  for  equity 
options.  Rule  8.16. ^  The  Exchange 
believes  that  OEX  and  DJX  RAES 
Market-Makers  should  also  have  the 


^  A  RAES  group  is  an  account  whereby  members 
of  a  joint  account  may  participate  on  the  system  at 
the  same  time  and  assign  their  RAES  trades  to  a 
designated  joint  account  or  nominee  acronym. 

*  A  "brief  interval"  in  SPX  options  has  been 
determined  by  the  appropriate  Committee  to  mean 
no  more  than  10  to  15  minutes.  In  equity  options, 
a  brief  interval  has  been  determined  by  the 
appropriate  Committee  to  mean  5  minutes  or  less. 


benefit  of  this  exception  applicable  to 
SPX  and  equity  options  Market-Makers. 
The  appropriate  Committee,  as  defined 
in  Rule  24.17,  would  have  the  authority 
to  determine  the  length  of  time  that 
constitutes  a  brief  interval  in  the  OEX 
and  DJX  trading  crowds. 

The  proposed  rule  change  would 
conform  Rule  24.17  to  the  Exchange 
Rule  governing  RAES  eligibility  for 
equity  options.  Rule  8.16.  which  does 
not  impose  in-person  and  volume 
requirements  on  pquity  options  Market- 
Makers.  The  Exchange  believes  that  by 
making  the  OEX  and  DJX  RAES 
eligibility  rule  consistent  with  the  rule 
for  equity  Market-Makers,  the  proposed 
rule  change  will  provide  the  OEX  and 
DJX  n^arkets  with  enhanced  capital  and 
market-making  expertise  while 
maintaining  the  overall  quality  of  these 
markets.  By  increasing  the  number  of 
RAES  participants  in  OEX  and  DJX,  the 
Exchange  believes  the  proposed  rule 
change  will  further  assure  the 
availability  of  RAES  during  periods  of 
market  volatility. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ 
in  that  it  is  designed  to  remove 
impediments  to  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  chcuige. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  Ail 
submissions  should  refer  to  File  No. 
SR-CBOE-00-48  and  should  be 
submitted  by  January  4.  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-31801  Filed  12-13-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^«d688;  File  No.  SR-tSE- 
00-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange  LLC 
Relating  to  a  Marketing  Fee  To  Fund 
Payment  for  Order  Flow 

December  7,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
1,  2000,  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 


"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  h  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
establish  a  new  marketing  fee  to  fund  a 
payment  for  order  flow  program.  This 
vdll  be  an  interim  fee,  pending  both 
approval  of  the  Exchange's  permanent 
payment  for  order  flow  program 
("Permanent  Program")  and  the 
establishment  of  fees  under  that 
program.-'  The  fee  will  be  $.75  a  contract 
on  all  Primary  Market  Maker  ("PMM") 
and  Competitive  Market  Maker 
executions  against  customer  orders. 
This  fee  will  terminate  at  the  earlier  of 
January  15,  2001.  or  the  effectiveness  of 
a  fee  to  fimd  the  Permanent  Program. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ()ie  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  a  source  of  funding 
for  a  payment  for  order  flow  program. 
This  will  be  an  interim  program 
expiring  on  the  earlier  of  January  15, 
2001 .  or  Commission  approval  of  the 
Permanent  Program  and  the 
establishment  of  a  fee  to  fund  that 
Program. 


'  15  U.S.C  78f(b)(5). 


» 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-*. 


^On  September  12.  2000.  the  Exchange  filed  with 
the  Commission  a  rule  change  proposing  to 
establish  the  Permanent  Program.  See  Securities 
Exchange  Act  Release  No.  43462  (October  19,  2000), 
65  FR  64466  (October  27,  2000).  By  the  terms  of  that 
proposal,  the  Exchange  would  be  required  to  submit 
a  separate  rule  change  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  each  time  it  sets  the  specific 
amount  of  any  fees  authorized  under  the  program. 


The  Exchange  will  segregate  the  funds 
the  fees  generate  proportionately  to  the 
groups  of  securities  (or  "bins")  that 
generated  the  funds.  The  PMM  in  each 
bin  will  have  full  and  exclusive 
discretion  on  how  to  use  those  funds  to 
pay  for  order  flow.  The  Exchange  will 
make  the  payments  to  Electronic  Access 
Members  based  on  the  PMM's 
directives. 

The  Exchange  will  be  issuing 
appropriate  circulars  to  its  members 
emphasizing  their  disclosure  and  best 
execution  obUgations.  The  Exchange 
also  will  be  providing  to  members 
various  reports  and  other  information 
demonstrating  the  quality  of  executions 
that  they  receive  on  the  Exchange. 

2.  Statutory  Basis 

The  Exchange  states  that  the  basis  for 
the  proposed  rule  change  is  the 
requirement  under  section  6(b)(4)  of  the 
Act  "•  that  an  exchange  have  an  equitable' 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchanges  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due.  fee,  or 
other  charge  appUcable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  section  19(b)(3)(A)'*  of  the 
Act  and  subparagraph  (f)(2)  of  Rule  19b- 
4  thereimder.^  At  any  time  within  60 
days  of  the  filing  of  die  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


*  15  U.S.C.  78f[b)(4). 
M5  U.S.C.  78s(b)(3)(A). 
ei7  CFR  240.19b-4(f)(2). 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

The  Commission  has  frequently  raised 
serious  concerns  about  payment  for 
order  flow  and  internalization.^ 
Payment  for  order  flow  is  of  concern 
because  brokers  who  are  paid  to  send 
their  customers'  orders  to  one  exchange 
have  a  conflict  of  interest  that  may 
reduce  their  commitment  to  the  duty 
they  owe  their  customers  to  find  the 
best  execution  available.  While  pajrment 
for  order  flow  has  been  a  common 
practice  in  the  equities  markets  for  some 
time,  only  recently  has  payment  for 
order  flow  developed  in  the  options 
markets.  Despite  these  concerns, 
however,  the  ISE's  proposal  involves  the 
imposition  of  a  fee,  and'the  Act  gives 
exchanges  wide  latitude  to  establish, 
revise,  and  collect  fees  and  other 
charges  without  prior  Commission 
approval.  The  Commission  invites 
interested  persons  to  submit  written 
data,  views,  and  argimients  concerning 
the  foregoing,  including  whether  the 
proposed  rule  change  is  consistent  with 
the  Act.  In  particular,  the  Commission 
asks  persons  who  submit  comments 
whether  the  payment  for  order  flow 
facilitated  by  the  ISE's  proposal  raises 
greater  or  different  concerns  than 
payment  for  order  flow  at  other  option 
exchanges.  After  receiving  comments, 
and  at  any  time  within  60  days  from  the 
date  the  ISE  filed  its  proposal,  the 
Commission  can  decide  to  require  the 
ISE  to  stop  collecting  the  fee  and  await 
Commission  approval  of  the  Permanent 
Program. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


'  See  Securities  Exchange  Act  Release  Nos.  43290 
(September  13.  2000).  65  FR  57213  (September  21, 
2000);  43228  (August  30.  2000),  65  FR  54330 
(September  7,  2000);  43177  (August  18.  2000),  65 
FR  51889  (August  25,  2000);  43112  (August  3. 
2000),  65  FR  49040  (August  10,  2000);  42450 
(February  23,  2000),  65  FR  10577  (February  28, 
2000);  34902  (October  27,  1994),  59  FR  55006 
(November  2,  1994).  See  also  Securities  Exchange 
Act  Release  No.  43590  (November  17,  2000),  65  FR 
75414  (December  1,  2000). 


the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-24,  and  should  be  submitted 
by  January  4,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  00-.11800  Filed  12-13-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43678;  File  No.  SR-PCX- 
00-08] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  the  Dissolution  of  the 
Appointments  Committee 

Decembers,  2000. 

I.  Introduction 

On  March  20,  2000,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Seciuities  and 
Exchange  Commission  {"Commission" 
or  "SEC")  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  eliminate  the 
Options  Appointment  Committee  and  to 
transfer  all  of  its  powers  to  the  Options 
Allocation  Committee.  On  September 
21,  2000,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposal.'  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
October  4,  2000.^  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposal. 

n.  Description  of  Proposal 

Ciurently,  the  PCX  rules  provide  that 
it  is  the  duty  of  the  Options 
Appointment  Committee  to  make 
recommendations  to  the  Board  of 
Governors  regarding  the  appointment, 
assignment,  retention,  reassignment, 
transfer,  and  taking  leave  of  the 
privileges  to  deal  in  and  trade  options 
to,  by,  and  among  members  on  the 


»17CFR200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Cindy  L.  Sink,  Senior  Attorney, 
Regulatory  Policy.  PCX  to  Jennifer  L.  Colihan, 
Division  of  Market  Regulation,  Commission,  dated 
September  20.  2000. 

*  See  Securities  Exchange  Release  No.  43342 
(September  26,  2000),  65  FR  59242. 


Options  Trading  Floor.^  The  Options 
Appointment  Committee  is  also 
responsible  for  appointing  Market 
Makers  and  appointing  and  approving 
Lead  Market  Makers  ("LMMs").6  The 
Options  Appointment  Committee  has 
the  authority  to  relieve  LMMs  of  their 
appointments,  designate  interim  LMMs, 
and  make  determinations  pertaining  to 
LMM-related  issues  not  within  the 
jurisdiction  of  any  other  standing 
committee.  CiurenUy,  the  Options 
Allocation  Committee  allocates  and 
reallocates  issues  and  evaluates  and 
monitors  Market  Makers,  LMMs,  and 
trading  crowds.  In  the  proposed  rule 
change,  the  Exchange  seeks  to  eliminate 
the  Options  Appointment  Committee 
and  to  transfer  all  of  its  authority  and 
duties  to  the  Options  Allocation 
Committee. 

In  this  regard,  the  Exchange  proposes 
to  change  all  references  to  the  "Options 
Appointment  Committee"  in  PCX  Rule 
11.10(a)  to  the  "Options  Allocation 
Committee"  and  to  transfer  the  language 
of  PCX  Rule  11.10(a),  relating  to  the 
current  duties  of  the  Options 
Appointment  Committee,  to  the  Options 
Allocation  Committee  luider  new 
proposed  PCX  Rule  11.10(b)(2).  The 
Exchange  also  proposes  to  renumber 
PCX  Rule  11.10(b)  as  11.10(a)  and  PCX 
Rule  11.10(c)  as  11.10(b)(1).  The 
Exchange  proposes  to  change  the 
references  to  die  "Options  Appointment 
Committee"  in  PCX  Rules  6.35;  6.37; 
Commentary  .08;  6.82(a)(1)  and  (3); 
6.82(b)(1)  and  (2);  6.82(f)(3);  6.82(g)(1); 
and  6.82(h)(1)  to  the  "Options 
Allocation  Committee." 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,^  and  in  particular 
with  the  requirements  of  section  6(b)  of 
the  Act.^  Specifically,  the  Conunission 
believes  that  the  proposed  rule  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act"  because  it  is 
designed  to  help  perfect  the  mechanism 
of  a  free  and  open  market  and  is  not 
designed  to  permit  unfair 
discrimination  between  customer  and 
brokers  or  dealers. 

The  proposed  rule  change  centralizes 
all  rules  relating  to  the  approval, 


evaluation,  allocation  to,  and 
appointment  of  LLMs  in  one  committee. 
The  Commission  finds  that  by  doing  so, 
it  is  likely  that  more  consistent 
decisions  regarding  LLMs,  and  their  role 
on  the  Exchange  will  be  made.  The 
Commission  believes  that  this 
consistency  will  benefit  customers  and 
broker-dealers  conducting  business  on 
the  Exchange. 

The  Commission  recognizes  that 
currenUy,  Market  Makers  and  LLMs  are 
not  permitted  to  serve  on  the  PCX 
Options  Appointment  Committee; 
however,  they  are  permitted  to  serve  on 
the  PCX  Options  Allocation  Committee. 
The  Commission  further  recognizes  that 
Market  Makers  and  LLMs  will  continue 
to  be  permitted  to  serve  on  the  Options 
Allocation  Committee  after  it  assumes 
the  responsibilities  of  the  Options 
Appointment  Committee,  and  that  this 
represents  a  change  in  the  composition 
of  persons  who  will  make  decisions 
regarding  the  appointments  of  Market 
Makers  and  LLMs. 

The  Commission  does  not  believe  it  is 
contrary  to  the  public  interest,  or  the 
interests  of  PCX  members,  to  allow 
Market  Makers  and  LLMs  to  participate 
on  the  committee  that  appoints  Market 
Makers  and  LLMs,  make  decisions  to 
relieve  LMMS  of  their  appointments, 
designate  interim  LMMS,  and  make 
determinations  pertaining  to  LMM- 
related  issues  not  within  the  jurisdiction 
of  any  other  standing  committee. '°  The 
Commission  expects  that  members  of 
the  Options  Allocation  Committee, 
including  Market  Makers  and  LLMs, 
will  act  fairly  and  in  a  non- 
discriminatory manner,  and  will  recuse 
themselves  from  particular  decisions,  as 
appropriate.  The  Commission  also 
expects  that  the  Options  Allocation 
Committee  will  continue  to  appoint 
only  those  members  qualified  for  market 
maker  positions,  and  will  relieve  Market 
Makers  and  LLMs  of  their  positions  only 
for  appropriate  reasons. 


5  See  PCX  Rules  6.35,  6.37,  6.82,  and  1 1.10(c). 

»  See  PCX  Rules  6.35  and  6.82. 

'  In  approving  this  rule  proposal,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

«15  U.S.C.  78f(b). 

9  15  U.S.C.  78f[b)(5). 


'"The  Commission  notes  that  four  of  the  nine 
members  of  the  Chicago  Board  Options  Exchange's 
("CBOE")  Modified  Trading  System  Appointments 
Committee,  which  is  responsible  for  the  selection 
dnd  removal  of  CBOE  Designated  Primary  Market 
Makers  ("DPM"),  are  Exchange  members  whose 
primary  business  is  as  a  Market  Maker,  and  two  of 
the  nine  members  are  Exchange  members  whose 
primary  business  is  as  a  Market  Maker  or  as  a  DPM 
Designee.  See  CBOE  Rule  8.80.  In  addition,  the 
Philadelphia  Stock  Exchange's  ("Phlx")  Allocation, 
Evaluation  and  Securities  Committee,  which  is  the 
committee  that  appoints  and  evaluates  specialists 
on  the  Phlx,  and  makes  allocations,  allows 
specialists  and  floor  brokers  to  serve  on  the 
committee.  See  Phlx  By-law  Article  X.  Section  10- 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31803  Filed  12-13-00;  8:45  am] 
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Related  to  PHLX  Rule  1009A 

December  6,  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on 
September  7,  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  PHLX.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nde  change 
and  Amendment  Nos.  1  and  2  fiom 
interested  persons  and  is 
simultaneously  approving  the  proposal, 
as  amended,  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  PHLX 
Rule  1009A,  "Designation  of  the  Index," 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-*. 

3  On  September  18,  2000,  the  PHLX  amended  the 
proposal  to  reflect  the  PHLX  Rule  1009A(b)(6)(i), 
which  established  a  concentration  requirement  for 
the  Gold/Silver  Index.  See  letter  from  Nandita 
Yagnik.  PHLX,  to  Nancy  Sanow,  Senior  Special 
Counsel,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  September  15, 
2000  ("Amendment  No.  1").  The  Commission 
approved  the  adoption  of  PHLX  Rule  1009A(b)(6)(i) 
on  July  25,  2000.  See  Securities  Exchange  Act 
Release  No.  43070  (July  25,  2000),  65  FR  47551 
(August  2,  2000)  (order  approving  File  No.  SR- 
PHLX-00-69)  ("July  25  Order").  On  November  30, 
2000,  the  PHLX  amended  the  proposal  to  indicate 
that  the  PHLX  will  use  Rule  19b-4(e)  under  the  Act 
in  accordance  with  the  terms  and  conditions  set 
forth  in  the  order  approving  Rule  19b— 4(e)  imder 
the  Act.  See  letter  from  Carla  Behnfeldt,  Director, 
Legal  Department  New  Product  Development 
Group,  PHLX,  to  Nancy  Sanow,  Division, 
Commission,  dated  November  30,  2000 
("Amendment  No.  2"). 


provide  for  the  listing  and  trading  of 
narrow-based  stock  index  options 
pursuant  to  Rule  19b-4(e)  imder  the 
Act." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PHLX,  and  at  the 
Commission. 

n.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  PHLX  has 
prepared  sununaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  PHLX  proposes  to  amend  PHLX 
Rule  1009A(b)  to  provide  for  the  Usting 
and  trading  of  narrow-based  stock  index 
options  pursuant  to  Rule  19b— 4(e)  under 
the  Act.  The  purpose  of  the  proposal  is 
to  allow  the  PHLX  to  list  and  trade 
narrow-based  index  options 
immediately  without  filing  a  proposed 
rule  change  with  the  Commission  imder 
Section  19(b)(3)(A)  of  the  Act  prior  to 
trading  the  product,  as  PHLX  Rule 
1009A(b)  currently  requires. 

Currently,  PHLX  RiJe  1009A(b) 
allows  the  PHLX  to  list  and  trade 
options  on  a  narrow-based  index  30 
days  after  the  Exchange  files  a  proposal 
under  Section  19(b)(3)(A)  of  the  Act 
describing  the  index  option,  provided      ^^ 
that  the  index  meets  the  generic  listing 
criteria  set  forth  in  PHLX  Rule 
1009A(b).  The  Commission  release 
adopting  Rule  19b-4(e)  under  the  Act 
("New  Products  Release"), ^  however,  no 
longer  requires  a  Section  19(b)(3)(A) 
filing  and  subsequent  waiting  period  so 
long  as  the  exchange  relying  on  Rule 
19b-4(e)  under  the  Act  has  generic 
listing  criteria  approved  by  the 
Commission  and  meets  certain  other 
requirements. 

■Phe  New  Products  Release  indicated 
that  products  meeting  the  listing  criteria 


M7CFR240.19b-4(e). 

5  See  Amendment  to  Rule  Filing  Requirements  for 
Self-Regulatory  Organizations  Regarding  New 
Derivative  Seciuities  Products.  Securities  Exchange 
Act  Release  No.  40761  (December  8,  1998),  63  FR 
70952  (December  22.  1998). 


78236 


Federal  Register / Vol.  65,  No.  241  / Thursday,  December  14,  2000 /Notices 


Federal  Register /Vol.  65,  No.  241 /Thursday,  December  14.  2000 /Notices 


approved  by  the  Commission  in  its  1994 
Generic  Narrow-Based  Index  Options 
Approval  Order  (as  set  forth  in  PHLX 
Rule  1009A(b))s  qualified  for  filing 
under  Rule  19b-4(e)  under  the  Act,  so 
long  as  the  exchange  eliminated  the 
Section  19(b)(3)(A)  rule  filing 
requirement  from  its  existing  rules.^ 
Therefore,  the  PHLX  proposes  to 
eliminate  the  Section  19(b)(3)(A)  rule 
riling  requirement  in  PHLX  Rule 
1009A(b)  the  instead  incorporate  the 
provisions  of  new  Rule  19b— 4(e)  under 
the  Act.  The  PHLX  represents  that  the 
Exchange  will  use  Rule  19b— 4(e)  under 
the  Act  in  accordance  with  the  terms 
and  conditions  set  forth  in  the  order 
approving  Rule  19b— 4(e)  under  the  Act.^ 
The  PHLX  believes  that  the  proposal 
should  allow  the  Exchange  to  list  and 
trade  narrow-based  index  options  that 
comply  with  the  PHLX  Rule  1009A{b) 
standards  immediately,  thereby 
providing  a  more  expeditious  method  of 
offering  these  products  in  the 
marketplace. 

(2)  Basis 

For  these  reasons,  the  PHLX  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and,  in  particular,  with 
Section  6(b)(5),  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  providing  a  quicker  method 
of  putting  important  hedging  tools  in 
the  marketplace. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


m.  Solicitation  of  Comments 


"See  Securities  Exchange  Act  Release  No.  34157 
(June  3.  1994).  59  FR  30062  (June  10.  1994)  (order 
approving  File  Nos.  SR-Amex-92-35,  SR-CBOE- 
93-59;  SR-NYSE-94-17;  SR-PSE-94-07;  and  SR- 
PHLX-94-10)  ("Generic  Index  Narrow-Based  Index 
Options  Approval  Order").  The  Generic  Narrow- 
Based  Index  Options  Approval  Order  established 
generic  listing  standards  for  options  on  narrow- 
based  indexes  and  adopted  streamlined  procedures 
for  introducing  trading  in  options  satisfying  the 
generic  listing  standards. 

'  See  New  Products  Release  at  note  89. 

*  See  Amendnient  No.  2,  supra  note  3. 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PHLX.  All  submissions  should  refer  to 
File  No.  SR-PHLX-Oa-67  and  should  be 
submitted  by  January  4,  2000. 

rV.  Commission's  Findings  and  Order 
Grating  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulation  thereimder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
section  6(b)(5)  ^  in  that  it  is  designed  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'"  Specifically,  the 
Commission  finds  that  the  proposal 
furthers  the  objectives  of  the  New 
Products  Release,  which  indicated, 
among  other  things,  that  a  self- 
regulatory  organization  ("SRO")  could 
submit  a  proposal  to  eliminate  the 
19(b)(3)(A)  rule  filing  requirement  from 
em  existing  SRO  rule,  such  as  PHLX 
Rule  1009A(b),  that  permits  the  listing 
and  trading  of  narrow-based  index 
options  that  satisfy  the  criteria  approved 
in  the  Generic  Index  Narrow-Based 


Index  Options  Approval  Order. ' '  The 
Commission  notes  that  the  Chicago 
Board  Options  Exchange,  hic.  ("CBOE") 
and  the  American  Stock  Exchange  LLC 
("Amex")  have  eliminated  the 
19(b)(3)(A)  rule  filing  requirement  from 
their  rules  permitting  the  listing  and 
trading  of  options  pursuant  to  the 
Generic  Narrow-Based  Index  Options 
Approval  Order, '^  and  that  the  PHLX's 
proposal  is  substantially  identical  to  the 
CBOE  and  Amex  proposals. 
Accordingly,  Commission  finds  that  the 
PHLX's  proposal  does  not  raise  new 
regulatory  issues. 

The  Commission  finds  good  cause  for 
approving  the  proposal  and  Amendment 
Nos.  1  and  2  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register  pursuant 
to  section  19(b)(2)  of  the  Act.  As  noted 
above,  the  PHLX's  proposal  is  consistent 
with  the  New  Products  Release  and  is 
substantially  identical  to  rule  changes 
adopted  previously  by  the  CBOE  and 
the  Amex.  In  addition,  the  Commission 
believes  that  approving  the  proposal  on 
an  accelerated  basis  will  help  to  ensure 
that  PHLX  is  not  disadvantaged  in  the 
listing  of  new  index  option  products 
vis-a-vis  the  Amex  and  the  CBOE. 
Because  Amendment  No.  1  reflects  the 
adoption  of  PHLX  Rule  1009A(b)(6)(i), 
which  the  Commission  approved 
previously,'^  Amendment  No.  1  does 
not  raise  new  regulatory  issues. 
Amendment  No.  2  strengthens  the 
PHLX's  proposal  by  indicating  that  the 
PHLX  will  use  rule  19b-4(e)  under  the 
Act  in  accordance  with  the  terms  and 
conditions  set  forth  in  the  order 
approving  Rule  19b-4(e)  under  the  Act. 
Accordingly,  the  Commission  finds  that 
it  is  consistent  with  sections  6(b)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposal  and  Amendment  Nos.  1  and  2 
on  an  accelerated  basis. 
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V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-PHLX-00- 
67),  as  amended,  is  approved  on  an 
accelerated  basis. 


9  15  U.S.C.  78f(b)(5). 

>°In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formaUon.  15  U.S.C  78c(f). 


' '  See  New  Products  Release  at  note  89. 

'■^  See  Securities  Exchange  Act  Release«Nos. 
41374  (May  5,  1999),  64  FR  25936  (May  13.  1999) 
(File  No.  SR-CBOE-99-16);  and  41091  (February 
23, 1999),  64  FR  10515  (March  4, 1999)  (File  No. 
SR-Amex-99-07). 

"  See  Jtily  25  Order,  supra  note  3. 

"  15  U.S.C  78s(b)(2). 


For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31802  Filed  12-13-00;  8:45  am] 
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and  2  Thereto  by  the  Philadelphia 
Stock  Exchange,  Inc.  Relating  to 
Providing  Automatic  Executions  for 
Public  Customer  Orders  at  the  NBBO 

December  6,  2000. 

P\xrsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  October 
16,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  H,  and  III  below,  which  hems 
have  been  prepared  by  the  Exchange. 
On  November  22,  2000  and  December  1, 
2000,  the  Exchange  submitted 
Amendments  Nos.  1  ^  and  2,'' 
respectively,  to  the  proposed  rule 
change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 


'5  17  CFR  20O.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  In  Amendment  No.  1 ,  the  Phlx  restated  its  filing 
in  its  entirety  to  clarify,  in  part.  (1)  the  factors  used 
in  determining  which  options  would  qualify  as 
step-up  options;  (2)  when  quotes  would  be  deemed 
unreliable  in  the  rule  text;  and  (3)  the  factors  to  be 
considered  in  determining  whether  quotes 
previously  deemed  unreliable  would  be  included  in 
the  national  best  bid  or  offer  ("NBBO"). 
Amendment  No.  1  also  provides  for  a  memoranda 
listing  all  automatic  step-up  options  to  be  circulated 
to  Exchange  members  and  member  organizations. 
See  letter  from  Richard  S.  Rudolph,  Counsel,  Phlx. 
to  Nancy  ).  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
November  20,  2000  (with  attached  restated  19b-4 
filing)  ("Amendment  No.  1"). 

''  In  Amendment  No.  2,  the  Phlx  restated  its  filing 
in  its  entirety  to  (1)  clarify  that  there  may  be  some 
circumstances  where  the  specialist's  best  bid  or 
offer  ("BBO")  in  inconsistent  with  the  Exchange's 
BBO;  (2)  make  conforming  changes  to  its  rule 
language  to  reflect  that  the  specialist's  quote  may 
not  be  the  Exchange's  BBO;  and  (3)  make  technical 
corrections  to  its  rule  text.  See  letter  from  Richard 
S.  Rudolph.  Counsel,  Phbc.  to  Nancy  J.  Sanow, 
Assistant  Director,  Division,  Commission,  dated 
November  30,  2000  (with  attached  restated  19b-4 
Tiling)  ("Amandment  No.  2"). 


interested  persons  and  to  grant 
accelerated  approval  to  the  portion  of 
the  proposal  allowing  AUTO-X  eligible 
orders  to  be  automatically  executed  at 
the  NBBO,  provided  that  the  NBBO  is 
not  better  than  the  specialist's  BBO  by 
a  predetermined  step-up  parameter.  ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A.  NBBO  Feature 

The  Exchange  proposes  an 
enhancement  to  AUTO-X,  the 
automatic  execution  feature  of  the 
Exchange's  Automated  Options  Market 
("AUTOM")  System,  that  would  allow 
AUTO-X  ehgible  orders  to  be 
automatically  executed  at  the  NBBO, 
provided  that  the  NBBO  is  not  better 
than  the  specialist's  BBO  by  a 
predetermined  "step-up  parameter." 
The  enhemcement  is  known  as  the 
"NBBO  Feature." 

Under  proposed  Rule  1080(c)(i),  the 
NBBO  Feature  would  execute  AUTO-X 
eligible  orders  at  the  NBBO  for  certain 
options  designated  by  the  Options 
Committee  as  eligible  for  the  NBBO 
Feature  ("automatic  step-up  options"), 
provided  that  the  NBBO  does  not  differ 
from  the  speciafist's  BBO  by  more  than 
the  step-up  panimeter.  The  step-up 
parameter  for  automatic  step-up  options 
would  be  the  minimum  trading 
increment  (one  "tick")  for  options  in 
that  series  established  pursuant  to 
Exchange  Rule  1034,  or  any  greater 
amount  established  by  the  Options 
Committee  in  respect  of  specified 
automatic  step-up  options  or  series  of 
options. 

The  proposal  provides  that  orders  that 
would  otherwise  qualify  as  automatic 
step-up  options  would  be  executed 
manually  in  accordance  with  Exchange 
rules  in  three  circimistances:  (1)  Where 
the  specialist's  best  bid  or  offer  ^  is 
inferior  to  the  current  best  bid  or  offer 
in  another  market  by  more  than  the 
step-up  parameter;  (2)  where  the  NBBO 
is  crossed  (i.e.,  2  bid,  2  asked);  or  locked 
(i.e.,  2  bid,  2  asked);  or  (3)  in  respect  of 
equity  options  other  than  automatic 
step-up  options  where  the  specialist's 
BBO  is  inferior  to  the  current  best  bid 
or  offer  in  another  market  by  any 


5  The  Commission  is  not  approving  the  portion  of 
the  proposed  rule  change  that  would  allow  the 
Exchange  to  determine  when  unreliable  quotes 
would  be  excluded  from  the  calculation  of  the 
NBBO.  Further,  approval  of  the  automatic  step-up 
feature  should  not  be  interpreted  as  suggesting  that 
the  Commission  is  predisposed  to  approving  the 
remainder  of  the  proposal. 

^The  proposed  rule  states  that  there  may  be  some 
circumstances  in  which  the  specialist's  BBO  is 
inferior  to  the  Exchange's  BBO.  See  Amendment 
No.  2,  supra  note  4. 


amount.  The  proposed  rule  woiUd  also 
include  a  provision  that  an  order  may 
also  be  executed  partially  by  AUTO-X 
and  partially  manually. 

In  addition,  imder  the  proposal,  the 
Chairman  of  the  Options  Committee  or 
his  designee ''  (or  if  the  Chairman  of  the 
Options  Committee  or  his  designee  is 
unavailable,  two  Floor  Officials)  may 
determine  to  disengage  the  NBBO 
Feature  for  orders  in  certain  automatic 
step-up  options  after  notice  to  AUTOM 
users.  In  circumstances  where  the 
NBBO  Feature  is  disengaged,  such 
orders  will  continue  to  be  executed 
manually,  in  accordance  with  Exchange 
rules.  Finally,  an  additional  proposed 
amendment  to  Exchange  Rule  1080(e) 
would  provide  that  the  NBBO  Feature  is 
always  disengaged  when  AUTO-X  is 
disengaged. 

B.  Exclusion  of  Unreliable  Quotes  from 
NBBO 

Where  the  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Cheurman  of  the  Options  Committee  or 
his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
certain  automatic  step-up  options  on  the 
Exchange  or  other  markets  are  deemed 
not  to  be  reliable,  such  unreliable  quotes 
would  be  excluded  from  the  calculation 
of  NBBO,  and  customers  would  receive 
an  automatic  execution  at  NBBO  based 
on  the  remaining  markets  whose  quotes 
are  not  deemed  to  be  unreliable. 

A  quote  could  be  deemed  not  to  be 
reliable  because  of  Exchange 
commimications  or  systems  problems; 
fast  markets;  delays  in  the 
dissemination  of  quotes  because  of 
queues  on  the  Options  I*rice  Reporting 
Authority  ("OPRA")  (in  which  case  the 
Exchange  would  know  that  there  is  a 
delay  in  the  dissemination  of  quotes 
from  the  other  exchanges,  which  woidd 
likely  render  such  quotes  stale);  or  if  the 
Exchange  is  advised  by  another 
exchange  that  it  is  experiencing 
communication  or  system  problems  that 
would  cause  its  disseminated  quotes  to 
be  unreliable. 

The  text  of  the  proposed  rule  change 
is  as  follows.  New  text  is  italicized. 

Rule  1080.  (a)-(b)  No  change. 

(c)  AUTO-X— AUTO-X  is  a  feature  of 
AUTOM  that  automatically  executes 
public  customer  market  and  marketable 
limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for 
certain  strike  prices  and  expiration 
months  in  equity  options  and  index 
options,  unless  the  Options  Committee 


'  The  designee  would  be  a  member  of  the  Options 
Committee.  Telephone  conversation  between 
Richard  Rudolph.  Counsel.  Phlx.  and  Terri  Evans. 
Special  Counsel.  Division,  Commission,  on 
November  24,  2000. 
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determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchange  disseminated 
quotation  and  then  automatically  routes 
execution  reports  to  the  originating 
member  organization.  AUTOM  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  accordance  with  Exchange 
rules.  Manual  execution  may  also  occur 
when  AUTO-X  is  not  engaged.  An  order 
may  also  be  executed  partially  by 
A UTO-X  and  partially  manually. 

The  Options  Committee  may  for  any 
period  restrict  the  use  of  AUTO-X  on 
the  Exchange  in  any  option  or  series. 
Currently,  orders  up  to  75  contracts, 
subject  to  the  approval  of  the  Options 
Committee,  are  eligible  for  AUTO-X. 
With  respect  to  OTC  Prime  Index 
("OTX")  options,  orders  of  up  to  100 
contracts  are  eligible  for  AUTO-X. 

The  Options  Committee  may,  in  its 
discretion,  increase  the  size  of  orders  in 
one  or  more  classes  of  multiply-traded 
equity  options  eligible  for  AUTO-X  to 
the  extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
its  having  been  filed  with  the  Securities 
and  Exchange  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934. 

(ij  AUTO-X  on  the  NBBO  (NBBO 
Feature).— AUTO-X  on  the  NBBO  (the 
■NBBO  Feature")  is  a  feature  of  AUTOM  that 
automatically  executes  at  the  National  Best 
Bid  or  Offer  ('■NBBO').  NBBO  Feature  will 
execute  AUTO-X  eligible  orders  at  the  NBBO 
for  certain  options  designated  by  the  Options 
Committee  as  eligible  for  the  NBBO  Feature 
("automatic  step-up  options"),  provided  that 
the  NBBO  does  not  differ  from  the  specialist's 
best  bid  or  offer  by  more  than  the  "step  up 
parameter. " 

(A)  The  "step-up  parameter"  for  automatic 
step-up  options  shall  be  the  minimum 
trading  increment  for  options  in  that  series 
established  pursuant  to  Exchange  Rule  1034, 
or  any  greater  amount  established  by  the 
Options  Committee  in  respect  of  specified 
automatic  step-up  options  or  series  of 
options. 

(B)  The  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or  his 
designee  is  unavailable,  two  Floor  Officials) 
may  determine  to  disengage  the  NBBO 
Feature  for  orders  in  certain  automatic  step- 
up  options  after  notice  to  AUTO  users  in 
situations  in  which  the  Exchange  is 
experiencing  communications  or  systems 
problems:  fast  markets;  or  delays  in  the 
dissemination  of  quotes  because  of  queues  on 
the  Options  Price  Reporting  Authority 
("OPRA  ")  which  would  likely  render  such 
quotes  stale.  Where  the  NBBO  Feature  is 
disengaged,  such  orders  shall  be  executed 
manually  in  accordance  with  Exchange  rules. 


(C)  In  respect  of  automatic  step-up  options 
(1)  where  the  specialist's  best  bid  or  offer  it 
inferior  to  the  current  best  bid  or  offer  in 
another  market  by  more  than  the  step-up 
parameter;  or  (2j  wl^ere  the  NBBO  for  one  of 
the  series  of  automatic  step-up  options  is 
crossed  (i.e.,  2'/a  bid,  2  asked)  or  locked  (i.e.. 
2  bid  2  asked);  or  (3)  in  respect  of  equity 
options  other  than  automatic  step-up  options 
where  the  specialist's  best  bid  or  offer  is 
inferior  to  the  current  best  bid  or  offer  in 
another  market  by  any  amount,  such  orders 
shall  be  executed  manually  in  accordance 
with  Exchange  rules.  There  may  be 
circumstances  in  which  the  specialist's  best 
bid  or  offer  is  inconsistent  with  the 
Exchange's  best  bid  or  offer.  In  such  a 
circumstance,  such  an  order  shall  be 
executed  manually. 

(D)  Where  the  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or  his 
designee  is  unavailable,  two  Floor  Officials), 
determines  that  quotes  in  options  on  the 
Exchange  or  other  markets  are  deemed  not  to 
be  reliable  due  to  Exchange  communications 
or  systems  problems;  fast  markets;  delays  in 
the  dissemination  of  quotes  because  of 
queues  on  the  Options  Price  Reporting 
Authority  ("OPRA")  which  would  likely 
render  such  quotes  stale;  or  if  the  Exchange 
is  advised  by  another  exchange  that  it  is 
experiencing  communication  or  system 
problems  that  would  cause  its  disseminated 
quotes  to  be  unreliable,  customer  market 
orders  will  receive  an  automatic  execution  at 
NBBO  based  on  the  best  bid  or  offer  in 
markets  whose  quotes  are  not  deemed  to  be 
unreliable,  AUTOM  customers  will  be  duly 
notified  via  electronic  message  from  AUTOM 
that  such  quotes  are  excluded  from  the 
calculation  of  NBBO. 

(E)  Where  the  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or  his 
designee  is  unavailable,  two  Floor  Officials), 
determines  that  quotes  in  options  on  the 
Exchange  or  other  markets  previously 
deemed  not  to  be  reliable  pursuant  to  Section 
(D)  of  this  paragraph  are  again  reliable,  such 
quotations  will  be  included  in  the  calculation 
of  NBBO  for  such  options.  Factors  to  be 
considered  in  determining  whether  such 
quotes  previously  deemed  not  to  be  reliable 
are  to  be  included  in  the  calculation  of  NBBO 
include  information  via  telephonic 
verification  to  the  Exchange  that  such  quotes 
are  reliable;  visual  surveillance  by  Exchange 
staff  or  the  specialist;  and  electronic 
messages  from  other  markets.  A  UTOM 
customers  will  be  duly  notified  via  electronic 
message  from  AUTOM  that  such  quotes  are 
begin  included  in  the  calculation  of  NBBO. 

(d)  No  change. 

(e)  Extraordinary  Circumstances — In 
the  event  extraordinary  circumstances 
with  respect  to  a  particular  class  of 
options  exist,  two  Floor  Officials  may 
determine  to  disengage  AUTO-X  with 
respect  to  that  option,  in  accordance 
with  Exchange  procedures.  In  the  event 
extraordinary  conditions  exist  floor- 
wide,  two  Exchange  Floor  Officials,  the 
Chairperson  of  the  options  Committee 
or  his  designee  may  determine  to 


disengage  the  AUTO-X  feature  floor- 
wide.  The  NBBO  Feature  is  always 
disengaged  when  AUTO-X  is 
disengaged. 

(i)  The  Exchange's  Emergency 
Committee,  pursuant  to  Rule  98,  may 
take  other  action  respecting  AUTOM  in 
extraordinary  circumstances. 

(f)-(i)  No  change. 

Commentary:  No  change. 

n.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
place  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  provide  automatic 
executions  for  public  customer  orders  at 
the  NBBO.  Currently,  customer  orders 
can  be  delivered  electronically  to  the 
Exchange  via  AUTOM. ^  An  option  order 
that  is  automatically  executed  via 
AUTOM's  automatic  execution  feature, 
AUTO-X,  is  priced  at  the  prevailing 
market  quote  on  the  Phlx  at  the  time  the 
order  is  received  by  AUTOM.  If  another 
marketplace  is  displaying  a  better  quote 
away  from  the  Phlx  at  the  time  of  the 
delivery  of  such  an  order,  then  that 
order  would  be  handled  manually  by 
the  specialist  so  that  it  would  not  be 
automatically  executed  at  an  inferior 
price.  Under  the  current  system,  the 
specialist  handling  the  order  determines 
whether  the  order  should  be  executed  at 
the  away  price.^  The  Exchange  believes 


"  AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AUTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature,  AUTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  AUTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

"Under  normal  market  conditions,  the  specialist 
will  execute  the  manually  handled  order  at  the  best 
available  price,  i.e..  the  NBBO.  unless  the  specialist 


that  adding  a  feature  that  provides 
automatic  executions  at  the  NBBO 
should  minimize  or  eliminate  any 
delays  that  are  inherent  in  orders  that 
are  handled  manually  by  the  specialist, 
thus  reducing  the  risk  of  an  adverse 
movement  in  the  market  while  such 
customer  orders  are  being  filled. 

To  increase  the  number  of  orders 
handled  automatically,  the  Exchange  is 
also  proposing  to  partially  execute 
AUTO-X  eligible  orders  that  have  a  size 
greater  than  the  guaranteed  size  for 
automatic  execution.  Thus,  if  an  order 
exceeds  the  size  of  the  AUTO-X 
guarantee  for  a  given  option,  the  portion 
of  such  an  order  that  is  within  the 
AUTO-X  guaranteed  size  would  be 
executed  automatically,  and  the 
remainder  would  be  executed  manually. 

The  NBBO  feature  would  execute 
AUTO-X  eligible  orders  at  the  NBBO 
provided  that  the  NBBO  does  not  differ 
from  the  specialist's  BBO  by  more  than 
the  step-up  parameter.  The  proposed 
rule  also  provides  that  the  step-up 
parameter  for  automatic  step-up  options 
would  be  equal  to  one  tick,  i.e.,  the 
minimum  trading  increment  for  options 
in  that  series  established  piu-suant  to 
Exchange  Rule  1034.  or  any  greater 
amount  established  by  the  Options 
Committee.  In  the  event  that  the  NBBO 
is  better  than  the  specialist's  BBO  by 
more  than  one  tick,  the  existing 
procedure  will  continue  to  apply 
whereby  the  order  would  be  handled 
manually  by  the  specialist  in  order  to 
avoid  execution  at  a  price  inferior  to  the 
NBBO. 

The  proposed  rule  states  that  there 
may  be  some  circumstances  in  which 
the  specialist's  BBO  is  inconsistent  with 
the  Exchange's  BBO.  This  would  occur 
when  the  Exchange's  BBO  is  composed 
of  a  quote  of  a  Registered  Option  Trader 
("ROT")  in  a  trading  crowd  or  a 
customer  limit  order  that  improves  the 
specialist's  BBO.  Due  to  the  limitations 
of  the  Exchange's  existing  systems,  the 
transactions  would  be  executed 
memually  to  ensure  that  the  specialist 
could  execute  an  order  at  the 
Exchange's  BBO  and  match  it  to  the 
ROT  quote  or  a  customer  limit  order 
that  posted  it. 

Under  this  proposal,  the  Exchange's 
Options  Committee,  upon  the  request  of 


determines  that  the  superior  price  at  the  away 
market  is  not  reliable  due  to  fest  market  conditions: 
communications  or  other  Exchange  systems 
problems:  delays  in  the  dissemination  of  quotes 
because  of  queues  on  OPRA  (in  which  case  the 
specialist  would  know  that  there  is  a  delay  in  the 
dissemination  of  quotes  from  the  other  exchanges, 
which  likely  would  render  such  quotes  stale);  or  if 
the  specialist  is  advised  by  another  exchange  that 
it  is  experiencing  communication  or  system 
problems  that  would  cause  its  disseminated  quotes 
to  be  unreliable. 


a  specialist,  would  designate  which 
options  traded  on  the  Exchange  qualify 
as  automatic  step-up  options.  This  is  to 
ensure  the  orderly  introduction  of  this 
change  to  the  Exchange's  AUTO-X 
feature.  In  determining  which  options 
qualify  as  step-up  options,  the  Options 
Committee  may  consider  such  factors  as 
the  open  interest  in  the  requested 
option,  the  average  daily  volume  of  the 
option,  customer  requests,  and  any  such 
other  factors  as  the  Options  Committee 
deems  appropriate.  The  Options 
Committee  would  also  have  the  ability 
to  delete  options  from  the  list  of 
automatic  step-up  options  upon  the 
request  of  the  specialist  using  the  same 
criteria.  The  Exchange  would  publish  a 
list  of  all  automatic  step-up  options  in 
memoranda  circulated  to  t^e  Exchange 
members  and  member  organizations  and 
on  its  web  site,  and  would  inform  all 
AUTOM  users  of  any  changes  in  the  list 
at  least  one  business  day  prior  to  the 
time  such  changes  become  effective. '° 

The  proposed  rule  change  authorizes 
the  Chairman  of  the  Options  Committee 
or  his  designee  (or  if  the  Chairman  of 
the  Options  Committee  or  his  designee 
is  unavailable,  two  Floor  Officials)  to 
determine  that  quotes  in  specified 
options  or  series  of  options  or  in  respect 
of  specified  markets  are  not  reliable. 
This  authority  would  be  expected  to  be 
exercised  only  in  circumstances  such  as 
communications  or  systems  problems; 
fast  markets;  delays  in  the 
dissemination  of  quotes  because  of 
queues  on  the  OPRA  (in  which  case  the 
Exchange  would  know  that  there  is  a 
delay  in  the  dissemination  of  quotes 
from  the  other  exchanges,  which  would 
Ukely  render  such  quotes  stale);  or  if  the 
Exchange  is  advised  by  another 
exchange  that  it  is  experiencing 
communicadon  or  system  problems  that 
would  cause  its  disseminated  quotes  to 
be  unreliable. 

In  creating  the  NBBO  Feature,  the 
Exchange  has  sought  to  ensure  that 
customer  orders  would  not  be 
disqualified  from  receiving  an  automatic 
execution  due  to  another  market's 
dissemination  of  unreliable  quotes. 
When  quotes  in  specified  options  or 
series  of  options  or  in  respect  of 
specified  markets  are  deemed  not  to  be 
reliable,  such  quotes  would  not  be 
included  in  the  calculation  of  the 
NBBO,  emd  market  orders  would  receive 
an  automatic  execution  at  the  NBBO 
based  on  the  best  bid  or  offer  in  markets 
whose  quotes  are  not  deemed  to  be 
unreliable. 


'"Currently,  the  Exchange  publishes  a  list  of  all 
AUTO-X  guarantees.  It  is  anticipated  that  the 
publication  of  a  list  of  options  that  qualify  for  the 
NBBO  Feature  will  be  published  and  disseminated 
in  a  similar  fashion. 


Where  the  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or 
his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
options  on  the  Exchange  or  other 
markets  previously  deemed  not  to  be 
reliable  are  again  reliable,  such 
quotations  will  be  included  in  the 
calculation  of  the  NBBO  for  such 
options.  Factors  to  be  considered  in 
determining  whether  such  quotes 
previously  deemed  not  to  be  reliable  are 
to  be  included  in  the  calculation  of  the 
NBBO  include  information  via 
telephonic  verification  to  the  Exchange 
that  such  quotes  are  reliable;  visual 
surveillance  by  Exchange  staff  or  the 
specialist;  and  electronic  messages  from 
other  markets.  AUTOM  customers  will 
be  duly  notified  via  electronic  message 
from  AUTOM  that  such  quotes  are  again 
included  in  the  calculation  of  NBBO. 

The  rule  also  provides  that  the  NBBO 
Feature  is  always  disengaged  when 
AUTO-X  is  disengaged. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act "  in  general,  and 
with  Section  6(b)(5)  of  the  Act  12 
specifically,  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  the  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade,  by  enhancing  the 
Exchange's  ability  to  provide  automatic 
execution  of  public  customers'  orders  at 
the  best  available  prices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biu-den  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


"15U.S.C.  78f. 
"15U.S.C.  78fn))(5). 


; 
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(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will:^ 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  ride  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  \\ith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-93  and  should  be 
submitted  by  January  4,  2001. 

V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  the  Proposed  Rule  Change 

The  Conunission  fmds  that  the 
proposed  rule  change  relating  to  the 
automatic  step-up  featiue'^  jg 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
seciuities  exchange.  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  section  6(b)(5)  i* 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public 
interest.  15 

By  providing  an  automatic  step-up 
featiue,  the  rule  should  help  to  insiu^ 
that  investors  receipt  prompt,  automatic 
execution  of  AUTQ-X  eligible  orders  at 
the  best  available  prices  (subject  to  the 
step-up  parameter),  even  if  those  prices 


'^  The  Commission  is  not  approving  Phlx  Rule 
1080(c)(i)(D),  (E)  at  this  time. 

"  15  U.S.C.  78fn))(5). 

"  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


are  being  quoted  on  a  market  other  than 
the  Phlx.  As  a  result,  this  proposal 
should  minimize  the  delay  iidierent  in 
manually  handling  orders  in  this 
circumstance,  and  thereby  reduce  the 
risk  to  investors  that,  as  a  result  of  an 
adverse  move  in  the  market  while  their 
orders  are  being  manually  handled,  they 
may  receive  an  inferior  execution. 

The  Commission  finds  good  cause  for 
approving  this  portion  of  the  proposed 
rule  change,  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register.  This 
will  permit  customers  to  receive  the 
benefits  of  automatic  price  improvement 
under  the  proposed  rule  change  more 
quickly.  Further,  the  Exchange's 
proposed  rule  change  regarding  the 
automatic  step-up  feature  is 
substantially  similar  to  the  Chicago 
Board  Options  Exchange  Rule  6.8, 
Interpretations  and  Policies  .02,  which 
was  approved  in  1998. '^  The 
Commission  is  not  aware  of  any 
problems  with  respect  to  CBOE's 
automatic  step-up  feature. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^^  that  the 
portion  of  the  proposed  rule  change 
(SR-Phlx-00-93),  as  amended,  allowing 
AUTO-X  ehgible  orders  to  be 
automatically  executed  at  the  NBBO, 
provided  that  the  NBBO  is  not  better 
than  the  specialist's  BBO  by  a 
predetermined  step-up  parameter,  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Margaret  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31804  Filed  12-13-00;  8:45  am) 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  November 
16,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.,  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fi-om  interested 
persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  trade  certain 
over-the-counter  ("OTC")  securities, 
Nasdaq  National  Market  ("Nasdaq/NM") 
securities,  on  the  Exchange,  pursuant  to 
luilisted  trading  privileges  ("UTP") 
under  Section  12(f)  of  the  Act.^  As 
discussed  below,  minor  changes  to  Phlx 
rules  are  necessary  to  accommodate 
such  trading,  generally  to  revise  the 
term  "Nasdaq/NM  securities."  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Phlx,  the  Secretary, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

In  1985,  the  Commission  permitted 
the  extension  of  UTP  •»  by  national 
seciuities  exchanges  in  certain  OTC 
secimties,  provided  that  certain  terms 
and  conditions  were  satisfied.  In 
particular,  the  Commission's 
willingness  to  grant  UTP  was 
conditioned,  in  part,  on  the  approval  of 


a  plan  submitted  by  the  interested 
exchanges  and  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD")  to 
consolidate  and  disseminate  exchange 
and  OTC  quotation  and  transaction  data 
in  OTC  securities  upon  which  UTP  was 
granted.  On  )une  26,  1990,  the 
Commission  approved  a  joint  industry 
plan  ("OTC/UTP  Plan")  submitted  by 
the  NASD,  the  American  Stock 
Exchange  ("Amex"),  the  Boston  Stock 
Exchange  ("BSE"),  the  Midwest  Stock 
Exchange  (currently  operating  as  the 
Chicago  Stock  Exchange,  or  "CHX")  and 
the  Phlx.  5 

The  OTC/UTP  Plan  provides  for  the 
collection  from  Plan  participants  and 
the  consolidation  and  dissemination  to 
vendors,  subscribers  and  others  of 
quotation  and  transaction  information 
in  "eligible  securities."  The  Plan  defines 
"eligible"  as  any  Nasdaq/NM  security  as 
to  which  UTP  has  been  granted  to  a 
national  seciuities  exchange  pursuant  to 
section  12(f)  of  the  Act  or  that  is  listed 
on  a  national  securities  exchange.^ 

In  late  1992,  the  Phlx  obtained 
approval  of  a  pilot  program  and 
accompanying  rules  to  permit  the 
trading  of  Nasdaq/NM  secimties  on  the 
Exchange  pursuant  to  UTP  ("Phlx  OTC/ 
UTP"  Pilot  Program").^  The  Phlx  began 
trading  Nasdaq  securities  pursuant  to 
the  Pilot  in  February  1993.  The 
effectiveness  of  the  Pilot  was  extended 
four  times  before  the  Phlx  determined  to 
cease  trading  such  securities  pending 
reorganization  of  its  OTC/UTP  program 
as  a  whole.  The  Phlx  OTC/UTP  Pilot 
Program  expired  on  February  12,  1996.8 
The  Phlx  intends  to  reinstate  OTC/UTP 
trading  in  Nasdaq/NM  securities  in  the 
near  future,  and,  thus,  seeks 
reinstatement  of  the  Phlx  OTC/UTP 
Pilot  Program.  The  Phbc  believes  that 
such  reinstatement  requires  only  the 
minor  revisions  to  the  Phlx  rules  for  the 
term  "Nasdaq/NM  securities"  because 
the  various  rules  implicated  by  OTC/ 
UTP  trading  were  amended  in 
coimection  with  the  original  Phlx  OTC/ 
UTP  Pilot  Program. 


18  See  Securities  Exchange  Act  Release  No.  40096 
dune  16,  1998),  63  FR  34209  (June  23,  1998). 
"  15  U.S.C.  78s(b)(2). 
'•17  CFR  200.30-3(a)(12). 


» 15  U.S.C.  788(b)(1). 

2  17CFR240.19b-4. 

3 15  U.S.C.  781(f). 

*  Section  1 2(f)  of  the  Act  describes  the 
circumstances  under  which  an  exchange  may  trade 
a  security  that  is  not  listed  on  the  exchange,  i.e., 
by  extending  UTP  to  the  security.  See  15  U.S.C 
781(f). 


''Securities  Exchange  Act  Release  No.  28146 
(June  26,  1990),  55  FR  27917  Uuly  6,  1990).  Since 
that  time,  the  CSE  and  PCX  have  become 
participants  in  the  OTC/UTP  Plan.  See  respectively 
Securities  Exchange  Act  Release  Nos.  42657  (April 
10.  2000).  65  FR  20498  (April  17,  2000);  and  43165 
(August  16,  2000).  65  FR  51878  (August  25,  2000). 

«  The  OTC/UTP  Plan  superseded  an  interim 
transaction  reporting  plan  filed  by  the  NASD  and 
the  CHX,  approved  by  the  Commission  on  April  29, 
1987.  See  Securities  Exchange  Act  Release  No. 
24407  (April  29,  1987),  52  FR  17349  (May  7.  1987). 

'  See  Securities  Exchange  Act  Release  No.  31672 
(December  30,  1992),  58  FR  3054  (January  7,  1993) 
(order  approving  SR-Phlx-92-04). 

"  See  Securities  Exchange  Act  Release  No.  36087 
(August  10,  1995),  60  FR  42637  (August  16,  1995). 


Proposal 

Reinstatement  of  the  Phlx  OTC/UTP 
Pilot  Program  will  enable  the  trading  of 
eligible  Nasdaq/NM  securities  by  Phbc 
specialists.  The  Phlx  proposes  to 
reinstate  the  Pilot  for  a  sbc-month 
period. 9  Initially.  Phbc  specialists  will 
be  provided  with  quotation  generation 
capability,  as  well  as  the  ability  to 
manually  enter  and  execute  orders 
through  a  system  designed  by  a  third 
party  vendor,  TradinGear,  separate  irom 
the  Exchange's  PACE  System.'" 

The  Phlx  proposes  to  trade  these 
securities  pursuant  to  its  equity  rules, 
where  applicable.  The  following  series 
of  provisions  that  continue  to  appear  in 
Phlx  rules,  specifically  reference 
Nasdaq/NM  securities,  which  are 
outlined  more  fully  below  and  include 
Phlx  Rules  102;  105,  Supplementary 
Material  .01;  225;  226;  233;  455;  and 
606,  previously  approved  on  a  pilot 
basis: " 

•  Rule  102:  Specifies  that  all  Nasdaq/ 
NM  securities  transactions  must  be 
conducted  during  the  applicable 
Exchange  trading  floor  hours. 

•  Rule  105:  Includes  language 
requiring  that  in  the  event  of  unusual 
market  conditions,  as  determined  by  the 
Floor  Procedure  Committee,  quotations 
in  a  given  issue  will  not  be  subject  to 
firmness  provided  that  the  Exchange 
notifies  the  processor  of  Nasdaq/NM 
securities. 

•  Rule  225:  Incorporates  Nasdaq/NM 
securities  into  the  rule  governing  odd- 
lot  orders. 

•  Rule  226:  Incorporates  Nasdaq/NM 
securities  into  the  rule  dealing  with 
round-lot  orders. 

•  Rule  233:  Enables  the  Exchange  to 
trade  Nasdaq/NM  securities  pursuant  to 
UTP. 

•  Rule  455:  Exempts  Nasdaq/NM 
securities  from  the  short  sale  rule. 

•  Rule  606:  Enables  access  by 
telephone  or  any  other  such  access  as 
may  be  established  between  the 
Exchange  and  the  Nasdaq  system  to  the 
Phlx  assigned  specialist  for  any  Nasdaq 
system  market  maker. 


*The  current  number  of  Nasdaq/NM  Securities 
that  may  be  traded  on  a  UTP  basis  is  1,000 
securities.  See  Securities  Exchange  Act  Release  No. 
41392  (May  12,  1999),  64  FR  27839  (May  21,  1999). 

10  PACE  is  the  Exchange's  Automated 
Communication  and  Execution  System.  PACE 
provides  a  system  for  the  automatic  execution  of 
orders  on  the  Exchange  equity  floor  under 
predetermined  conditions.  See  generally  Phlx  Rule 
229  which  includes  the  ability,  if  available,  to  use 
PACE  as  an  order  delivery  system  for  Nasdaq/NM 
securities. 

1 '  See  Securities  Exchange  Act  Release  No.  31672 
(December  30,  1992),  58  FR  3054  (order  approving 
File  No.  SR-Phbc-92-94).  The  effectiveness  of  the 
Phlx  OTC/UTP  Pilot  Program  was  extended  four 
times,  most  recently  through  February  12,  1996. 


The  Phbc  is  also  proposing  to  add  a 
reference  to  Phlx  Rule  233(b)  to  permit 
receipt  of  handheld  orders  for  purposes 
of  the  proposed  rule  change.  The 
proposed  rule  change  would  also 
expand  the  method  of  communication 
between  specialists  on  the  Exchange's 
equity  floor  and  each  Nasdaq  market 
malcer  to  include  "such  other  access  as 
may  be  established  between  the 
Exchange  and  the  Nasdaq  system." 

2.  Statutory  Basis 

The  Exchange  believes  that 
reinstatement  of  the  Phlx  OTC/UTP 
Pilot  Program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange, 
including  sections  6(b)(5),  llA  and  12(f) 
of  the  Act. '2  Specifically,  the  Phlx 
believes  that  the  proposed  rule  change 
is  consistent  with  sec:tion  6(b)(5), 
because  permitting  Phbc  specialists  to 
trade  eligible  Nasdaq/NM  securities 
should  promote  just  and  equitable 
principles  of  trade  and  facilitate 
transactions  in  securities,  thereby 
removing  impediments  to  and 
perfecting  the  mechanism  of  a  free  and 
open  market  in  maimer  consistent  with 
the  protection  of  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested 
accelerated  effectiveness  of  the 
proposed  rule  cihange  to  promptly 
reinstate  the  Pilot.  The  Commission  has 
determined  to  deny  this  request  to 
provide  an  opportunity  for  the  Exchange 
and  the  Commission  to  resolve 
questions  and  concerns  created  by  the 
proposal  but  not  answered  in  the 
proposal,  and  to  provide  for  the  full 
public  comment  period  prior  to 
potentially  approving  the  proposed  rule 
change  to  reinstate  the  Pilot. 
Accordingly,  within  35  days  of  the  date 
of  publication  of  this  notice  in  the 


>2 15  U.S.C.  78f(b)(5),  78k-l,  and  781(f). 
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Federal  Register  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if 
it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regxilatory  organization  consents,  the 
Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-20  and  should  be 
submitted  by  January  4,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-31898  Filed  12-13-00;  8:45  am] 

BILLING  CODE  8010-01-«l 


SMALL  BUSINESS  ADMINISTRATION 

[Applicant  No.  99000418] 

Bluestem  Capital  Partners  III,  L.P.; 
Notice  Seeking  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Act,  Conflicts  of  Interest 

Notice  is  hereby  given  that  Bluestem 
Capital  Partners  III,  L.P.  (Bluestem  III), 
122  South  PhiUips  Ave.,  Suite  300, 
Sioux  Falls,  South  Dakota,  57104,  an 
applicant  for  a  Federal  License  under 


»3  17CFR200.30-3(a)(12). 


the  Small  Business  Investment  Act  of 
1958,  as  amended  ("the  Act"),  in 
connection  with  the  financing  of  a  small 
concern,  has  sought  an  exemption  under 
section  312  of  the  Act  emd  section 
107.730,  Financings  which  Constitute 
Conflicts  of  Interest  of  the  Small 
Business  Administration  ("SBA")  rules 
and  regulations  (13  CFR  107.730 
(2000)).  Bluestem  III  proposes  to 
provide  convertible  debt  security 
financing  to  Paragon  Solutions,  Inc., 
3625  Brookside  Parkway,  Suite  300, 
Alpharetta,  GA  30022.  The  financing  is 
contemplated  for  the  purpose  of 
providing  working  capital  to  Paragon 
Solutions,  Inc.  to  fund  its  current 
operations  and  the  expansion  of  its  sales 
force  and  management  team  within  the 
U.S. 

The  financing  is  brought  within  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Bluestem  Capital 
Partners  II,  L.P.,  an  Associate  of 
Bluestem  UI,  currently  owns  greater 
than  10  percent  of  Paragon  Solutions, 
Inc.  and  therefore  Paragon  Solutions, 
Inc.  is  considered  an  Associate  of 
Bluestem  III  as  defined  in  Sec.  107.50  of 
the  SBA  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Dated:  December  1,  2000. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  00-31786  Filed  12-13-00;  8:45  am) 
BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Applicant  No.  9900041 4] 

Selby  Venture  Partners  II,  L.P.;  Notice 
Seeking  Exemption  Under  Section  312 
of  the  Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Selby 
Venture  Partners  II,  L.P.,  2460  Sand  Hill 
Road.  Suite  200,  Menlo  Park,  California 
94025,  an  applicant  for  a  Federal 
License  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("the  Act"),  in  connection  with  the 
financing  of  a  small  concern,  has  sought 
an  exemption  under  section  312  of  the 
Act  and  section  107.730,  Financings 
which  Constitute  Conflicts  of  Interest  of 
the  Small  Business  Administration 
("SBA")  rules  and  regulations  (13  CFR 
107.730  (2000)).  Selby  Venture  Partners 
II,  L.P.  proposes  to  provide  equity 
financing  to  Pulsent  Corporation,  1455 


McCarthy  Blvd.,  Milpitas,  California 
95035.  The  financing  is  contemplated 
for  working  capital  and  research  and 
development. 

The  financing  is  brought  within  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Selby  Venture 
Partners,  L.P.,  an  Associate  of  Selby 
Venture  Partners  II,  L.P.,  currently  owns 
greater  than  10  percent  of  Pulsent 
Corporation  and  therefore  Pulsent 
Corporation  is  considered  an  Associate 
of  Selby  Venture  Partners  H,  L.P.  as 
defined  in  Sec.  107.50  of  the 
regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Dated:  December  1 ,  2000. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
[FR  Doc.  00-31785  Filed  12-13-00;  8:45  am] 

BIUING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  il^309] 

State  of  Oklahoma  (Amendment  #1) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December  4, 
2000,  the  above-mentioned  Declaration 
is  hereby  amended  to  include  Carter, 
Comanche,  and  Tillman  Counties  in  the 
State  of  Oklahoma  as  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  beginning  on  October  21,  2000 
and  continuing  through  October  29, 
2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Cotton,  Jackson,  Jefferson, 
Johnston,  Love,  Marshall,  and  Murray 
Counties  in  Oklahoma;  and  Wichita  and 
Wilbarger  Counties  in  Texas. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
January  26,  2001,  and  for  economic 
injury  the  termination  date  is  August  27, 
2001. 

The  economic  injury  number  for 
Texas  is  9J8900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  December  6,  2000. 

Allan  I.  Hoberman, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  00-31787  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3506] 

Bureau  of  Consular  Affairs; 
Designation  of  Certain  Posts  for 
Special  Fee  Payment  Procedures 

This  public  notice  identifies  the 
initial  ten  posts  designated  by  the 
Deputy  Assistant  Secretary  for  Visa 
Services  for  two  purposes  related  to  the 
payment  of  immigrant  visa  fees.  The 
first  purpose  relates  to  the  revised 
procedure  for  payment  of  the  fee  for  the 
processing  of  an  application  for  an 
immigrant  visa  set  forth  in  the  Federal 
Register  on  September  8,  2000,  (65  FR 
54598).  That  regulation  is  being  stayed 
in  a  public  notice  today  until  a  new 
effective  date  of  January  1,  2001. 

The  second  purpose  is  to  identify  the 
posts  for  which  a  fee  pursuant  to  Item 
61  of  the  Schedule  of  Fees  for  Consular 
Services  (22  CFR  22.1)  will  be  assessed 
for  advance  review  of  and  assistance 
with  the  Affidavit  of  Support  that  is 
required  in  certain  immigrant  visa  cases. 
Notice  of  this  fee  requirement  is  being 
added  to  the  visa  regulation  pertaining 
to  the  Affidavit  of  Support  requirement 
in  22  CFR  40.41(b),  being  published 
today  with  an  effective  date  of  January 
1, 2001. 

The  Department  will  publish  further 
public  notices  as  additional 
designations  are  made,  until  such  time 
as  both  procedures  have  been  made 
applicable  worldwide. 

The  Deputy  Assistant  Secretary  for 
Visa  Services  hereby  designates  the 
Foreign  Service  posts  in  the  following 
citiiBs:  for  participation  in  the  initial 
stage  of  the  new  immigrant  visa 
application  processing  fee  payment 
system  and  the  fee  for  review  of  and 
assistance  with  the  Affidavit  of  Support 
required  under  section  21 3A  of  the 
Immigration  and  Nationality  Act 
Bogota,  Colombia 
Ciudad  Juarez,  Mexico 
Freetown,  Sierra  Leone 
Georgetown,  Guyana 
Guangzhou,  China 
Manila,  Philippines 
Montreal,  Canada 
Port  au  Prince,  Haiti 
Santo  Domingo,  Dominican  Republic 
Tirana,  Albania. 


Dated:  November  28,  2000. 
George  C.  Lannon, 

Deputy  Assistant  Secretary  for  Visa  Services. 
[FR  Doc.  00-31743  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4710-06-P 

DEPARTMENT  OF  STATE 

[Public  Notice  3507] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
NIS  Secondary  School  Partnership 
Program 

SUMMARY:  The  Office  of  Citizen 
Exchanges,  Youth  Progreuns  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  NIS  Secondary  School 
Partnership  Program.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  either  enhance  or  expand  existing 
partnerships  or  develop  new  school 
partnership  programs  with  Russia  or 
Ukraine.  All  proposals  must  have  a 
thematic  focus  and  feature  on-going 
joint  project  activity  between  the 
schools,  a  student  exchange  component, 
and  an  educator  (teacher/administrator) 
exchange  component.  The  maximum 
grant  award  will  be  $150,000. 

Program  li\formation:  The  Secondary 
School  Partnership  Program  is  funded 
imder  the  Freedom  Support  Act  to  assist 
young  people  in  building  an  open 
society  and  developing  democratic 
processes  and  institutions  in  the  New 
Independent  States  (NIS).  This  program 
provides  grants  to  link  schools  in  the 
three  countries  noted  above  with 
schools  in  the  United  States.  The  U.S. 
recipient  of  the  grant  is  responsible  for 
recruiting,  selecting,  and  organizing  a 
U.S.  network  of  a  minimum  of  two 
secondary  schools;  strengthening  an 
existing  working  relationship  with  an 
organization  or  agency  of  government  in 
the  NIS  responsible  for  a  network  of  at 
least  two  schools  there;  and  linking  the 
two  networks  in  one-to-one  school 
partnerships  through  thematic  projects 
and  substantive  exchange  activities. 

Overview:  The  short-term  goal  of  the 
school  partnership  program  is  to 
provide  partial  funding  for  linkages 
between  U.S.  and  NIS  schools  featuring 
collaborative  substantive  projects  and 
reciprocal  student  and  educator 
exchanges  with  strong  academic 
content.  The  long-term  goals  are  to:  (1) 
Develop  lasting,  sustainable 
institutional  ties  between  U.S.  and  NIS 
schools  and  communities;  (2)  support 
democracy  and  educational  reform  in 
the  NIS;  (3)  advance  mutual 
understanding  between  the  youth  and 


teachers  of  the  U.S.  and  the  NIS;  and  (4) 
promote  partnerships  developed 
through  governmental,  educational,  and 
not-for-profit  sector  cooperation  that 
serve  the  needs  and  interests  of  the 
schools. 

The  program  has  several  defining 
features  to  help  the  participating 
schools  develop  their  partnership: 
— Each  partnership  has  a  project  theme 
and  the  students  and  teachers  in  the 
two  paired  schools  work  on  a  joint 
project  throughout  the  school  year 
related  to  this  theme; 
— The  two  schools  develop  a 

relationship  over  the  course  of  an 
academic  year,  through  the  planning 
process  and  the  work  on  their  joint 
project,  which  is  highlighted  by 
exchanges  from  three  weeks  to  ten 
months  in  duration.  Exchanges  take 
place  while  the  host  school  is  in 
session. 
— The  student  and  teacher  exchanges 

must  be  reciprocal. 
— The  program  includes  educators 
(teachers  and/or  administrators)  in 
order  to  involve  them  in  all  aspects  of 
the  partnership  and  to  provide  them 
access  to  resources  for  curriculimi 
development  and  educational 
training. 
— During  the  exchange,  participants 
attend  class,  are  involved  in  school- 
based  activities,  work  on  their  joint 
project,  perform  community  service, 
visit  educational  and  culttiral  sites, 
and  reside  with  host  families. 
DATES:  Grants  may  begin  on  or  about 
July  15,  2001,  and  cover  the  2001-2002 
academic  year.  The  exact  starting  date  of 
the  grant  will  be  dependent  on 
availabihty  of  funds. 

Guidelines:  A  competitive  proposal 
will  present  a  project  that  builds  upon 
previous  contacts  and  interaction 
between  the  proposed  schools  to  help 
ensure  a  solid  foundation  for  the 
partnership.  Partnerships  should  have 
an  existence  beyond  the  scope  of  this 
initiative;  that  is,  there  should  be  an 
inherent  reason  for  the  linkage  apart 
from  the  availability  of  grant  fimds. 
Organizers  and  school  networks  in  the 
U.S.  and  NIS  should  collaborate  in 
planning  and  preparation.  Applicants 
must  have  an  NIS  organizational  partner 
that  has  its  base  of  operation  in  the 
partner  country  and  not  in  another 
country.  Proposals  should  support  a 
working  relationship  that  will  produce 
something  tangible  and  lasting  in 
addressing  the  interests  of  both  sides, 
beyond  the  confines  of  the  funded 
project,  such  as  the  development  of 
educational  materials.  The  proposal 
should  specify  measurable  goals  and 
objectives  of  the  program. 
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In  general,  the  Bureau  seeks  school 
partnerships  that  target  under-served 
countries  or  regions.  For  programs  with 
Russia  and  Ukraine,  priority  will  be 
given  to  partnerships  with  schools 
located  outside  of  the  Moscow,  St. 
Petersburg,  and  Kiev  regions.  The 
Bureau  particularly  welcomes  proposals 
that  feature  schools  in  the  Russian  Far 
East  (east  of  Lake  Baikal),  western 
Siberia  [e.g.,  Altay  Kray,  Gomiy  Altay 
Republic,  Kemerovo  and  Tyumen 
oblasts).  Central  Russia  (e.g.,  Orel, 
Lipetsk,  Tambov,  Kursk  oblasts),  and 
Novgorod,  Samara,  and  Tomsk. 

Proposals  must  clearly  describe  and 
define  substantive  thematically-based 
projects  for  each  school  partnership  that 
are  the  focus  of  the  exchange  for  both 
students  and  educators  and  on-going 
joint  project  activity  between  the  two 
schools.  Specific  activities,  products, 
curriculum  materials,  and  pre-planning 
are  areas  that  can  be  addressed.  For 
example,  what  will  the  participants  be 
doing  and  how  is  it  relevant  to  the 
thematic  focus  of  the  program? 
Applicants  should  present  a  program 
that  involves  the  greater  school 
community.  All  participating  schools 
must  be  identified.  Proposals  should 
describe  the  selected  theme,  its 
importance  to  the  schools  and 
communities,  the  specific  academic 
activities,  and  the  expected  outcome  or 
product  of  the  project.  Possible  themes 
include  civic  education,  such  as  citizen 
activism,  volunteerism  or  community 
service,  youth  leadership  training, 
multicultural  education,  rule  of  law, 
and  free  press. 

Proposals  must  clearly  present 
independent  educator  programs  for 
teachers/administrators.  These  programs 
could  include  curriculum  development 
seminars,  shadowing  of  host  peers  in 
the  classroom,  imiversity-Ievel  courses, 
or  other  substantive  activities,  with  an 
emphasis  on  such  themes  as  parent- 
teacher  cooperation,  model  schools, 
teacher  training,  and  collaboration  with 
local  businesses.  A  progreun  that  relies 
on  the  educator  to  act  as  just  an  escort 
will  not  be  competitive. 

Competitive  proposals  will 
demonstrate  a  solid  and  comprehensive 
follow-on  plan  to  sustain  the 
partnerships  after  the  grant  has  expired. 

Responsibilities:  The  U.S. 
organization  receiving  the  grant  will  (1) 
design  the  overall  plan  that  integrates 
the  joint  project  activity  and  the 
exchange  components  of  the 
partnership;  (2)  ensiu-e  quality  control 
for  all  program  elements;  (3)  keep  the 
Bureau  informed  of  its  progress;  (4) 
manage  all  travel  arrangements, 
logistics,  travel  documents,  etc.;  (5) 
provide  competent  and  informed  escorts 


far  student  groups;  and  (6)  disburse  and 
account  for  grant  funds.  Recipients  of  a 
grant  are  responsible  for  ensuring  the 
selection  of  exchange  participants  who 
are  most  suited  for  the  program  and  for 
providing  them  with  a  meaningful  pre- 
departure  orientation.  Selection  of 
individual  participants  from  the  U.S. 
and  the  NIS  in  the  exchange 
components  of  the  program  must  be 
open,  competitive,  and  merit-based;  the 
proposal  should  describe  the 
mechanisms  used  for  participant 
selection.  All  participants  from  the  U.S. 
and  the  NIS  should  represent  the  full 
diversity  of  their  communities  (racial, 
ethnic,  economic  status,  religious,  etc.) 
to  give  greater  understanding  to  the 
culture  and  society  as  a  whole. 

Preference  will  be  given  to  proposals 
that  include  schools  that  have  not 
already  received  funding  under  the  NIS 
Secondary  School  Initiative  for  a  total  of 
three  years  or  more. 

Significant  cost-sharing  is  mandatory 
in  all  proposals,  and  those  that  show 
more  generous  and  creative  cost-sharing 
will  be  more  favorably  viewed. 
Proposals  that  contain  non-Bureau 
funded  items  such  as  additional 
students  and/or  educators  on  the 
exchange,  U.S.  participants  paying  for 
some  of  thefr  own  costs,  computer 
software  purchases,  cultural  excursions, 
capital  city  civics  programs,  and  other 
significant  items  will  be  more 
competitive  proposals  than  those  that 
do  not.  However,  NIS  participants  may 
not  be  charged  to  participate  in  the 
program,  aside  from  paying  for  home 
coxmtry  costs  (such  as  transportation  to 
the  point  of  departure),  the  costs  of 
hosting  the  U.S.  students  and  educators, 
and  miscellaneous  expenses  such  as 
pocket  money. 

Please  be  sure  to  refer  to  the  Project 
Objectives,  Goals,  and  Implementation 
(POGI)  section  of  the  Solicitation 
Package  for  greater  detail  regarding  the 
design  of  the  component  parts  as  well 
as  other  program  information.  Also 
consult  the  Proposal  Submission 
Instructions  (PSI)  for  information  on 
budget  presentation  and  required  forms. 

Budget  Guidelines:  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  Awards  may  not  exceed 
$150,000.  Only  partnerships  between 
secondary  schools  in  the  United  States 
and  these  two  countries  are  eligible  for 
this  competition. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

There  must  be  a  summary  budget  as 
well  as  breakdowns  reflecting  both 
administrative  and  program  budgets. 


Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  All  program  costs  should 
clearly  indicate  whether  they  cover  U.S. 
or  NIS  participants.  Be  sure  to  note  the 
statement  on  cost-sharing  in  the 
Guidelines  section.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-01-26. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Youth  Programs  Division,  Ofilce  of 
Citizen  Exchanges,  ECA/PE/C/PY,  Room 
568,  U.S.  Department  of  State,  301  4th 
Street,  SW.,  Washington,  DC  20547, 
telephone  (202)  61^-6299;  fax  (202) 
619-5311;  E-mail:  clantz@pd.state.gov 
to  request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Carolyn  Lantz  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  bttp:// 
exchanges.state.gov/education/rfgps. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by 
5:00  p.m.  Washington,  D.C.  time  on 
Friday,  February  9,  2001 .  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  proposal,  one  fully-tabbed 
copy,  and  seven  copies  including  tabs 
A-E  and  appendices  should  be  sent  to: 
U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/PY-01-26,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
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Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  wiU  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  vnW  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 


the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  Proposals 
should  adequately  address  each  area  of 
review.  These  criteria  are  not  rank 
ordered. 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning  and  ability  to 
achieve  program  objectives:  Program 
objectives  should  be  stated  clearly  and 
precisely  and  should  reflect  the 
applicant's  imderstanding  of  the  project. 
Objectives  need  to  be  reasonable, 
attainable,  and  flexible.  Proposals 
should  clearly  demonstrate  how  the 
institution  would  meet  the  program's 
objectives.  A  detailed  agenda  and  work 
plan  should  explain  how  the  objectives 
will  be  achieved  and  the  expected 
outcomes  realized.  The  proposal  should 
describe  the  academic  substance  of  the 
project  in  detail.  The  agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Multiplier  effect/impact:  Proposals 
should  show  how  the  program  would 
strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Programs  that 
include  convincing  plans  for 
sustainability  will  be  given  preference. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity.  Both 
program  administration  (selection  of 
participants,  program  venue  and 
program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities) 
should  address  diversity  in  a 
comprehensive  and  innovative  manner. 

5.  Institutional  Capacity  and  Record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  The  proposal  should 
reflect  institutional  expertise  in  the 
subject  area  and  knowledge  of  the 
conditions  in  the  target  country. 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 


requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events.  Follow-on  activities  should  be 
clearly  outlined. 

7.  Program  Evaluation:  Proposals 
must  include  a  plan  and  methodology  to 
evaluate  the  program's  successes,  bodi 
as  the  activities  unfold  and  at  the  end 
of  the  program.  The  Bureau 
recommends  that  the  proposal  include  a 
draft  survey  questionnaire  or  other 
technique.  The  evaluation  plan  should 
show  a  clear  link  between  program 
objectives  and  expected  outcomes  in  the 
short-  and  mediimi-term,  and  provide  a 
well-thought-out  description  of 
performance  indicators  and 
measurement  tools. 

8.  Cost-effectiveness/cost-sharing:  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Administrative  costs  should  account  for 
20%  or  less  of  the  funding  requested 
from  the  Bureau.  Applicants  are 
encouraged  to  cost  share  a  portion  of 
overhead  and  administrative  expenses. 
Cost-sharing,  such  as  auditable 
contributions  fi^m  the  applicant,  the 
NIS  partner,  and  other  sources,  should 
be  included  in  the  budget. 

Autiiority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries*  *  *:  to  strengthen  the  Ues  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the  - 
people  of  the  United  States  and  other  nations 
*   *   *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  above  is  provided 
through  the  FREEDOM  Support  Act  of  1992. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
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Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procediu-es. 

Dated:  December  8,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
(FR  Doc.  00-31911  Filed  12-13-00;  8:45  am] 

aiLUNG  CODE  4710-05-U 


DEPARTMErrr  OF  STATE 

[Public  Notice  3508] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
College  and  University  Affiliations 
Program  With  Serbia 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
annoimces  an  open  competition  for  an 
assistance  award  program  to  support  the 
reform  of  higher  education  in  the 
Republic  of  Serbia,  within  the  Federal 
Republic  of  Yugoslavia.  Accredited, 
post-secondary  educational  institutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  pursue  institutional  or 
departmental  objectives  through 
international  partnerships  with 
counterpart  institutions  in  Serbia.  These 
objectives  should  support  the  overall 
goals  of  the  Program:  to  assist  the 
process  of  democratization  in  Serbia  by 
facilitating  the  development  of 
comprehensive  plans  for  educational 
reform;  and  to  strengthen  mutual 
understanding  and  cooperation  among 
U.S.  and  Serbian  educational 
institutions  on  themes  of  common 
interest  to  the  United  States  and  to  the 
participating  colleges  and  universities, 
specified  below.  To  achieve  these 
objectives,  an  applicant  and  its 
partner(s)  may  propose  approaches 
including  teaching,  scholarship,  and 
outreach  to  professionals  and  other 
members  of  the  communities  served  by 
the  participating  institutions.  Eligible 
fields  are  economics,  political  science, 
social  sciences,  communications, 
journalism,  and  law. 


Program  Information 

Underlying  the  specific  institutional 
objectives  of  the  project  funded  by  this 
program  should  be  the  goals  of 
encouraging  the  growth  of  freedom  and 
democracy  in  Serbia  through  a 
deepened  imderstanding  of  fundamental 
issues  and  practical  applications  in  the 
development  of  civil  society,  economic 
stability  and  prosperity,  or  the  free  flow 
of  information.  Innovative  strategies  to 
address  these  imderlying  concerns  in 
the  pursuit  of  clearly  defined 
institutional  objectives  are  encoiu'aged. 
Outreach  from  academic  institutions  to 
larger  communities  of  citizens  and 
practitioners  to  extend  understanding 
about  these  issues  is  also  encouraged. 

Funds  available  imder  this  year's 
program  are  restricted  to  the  support  of 
Hnkages  with  institutions  in  Serbia. 
Please  consult  with  the  program  office 
regarding  future  opportunities  for 
linkages  elsewhere  in  Yugoslavia. 

hi  addition,  the  Bureau  supports 
institutional  linkages  in  higher 
education  with  partners  from  the  New 
Independent  States  of  the  former  Soviet 
Union  through  the  NIS  College  and 
University  Partnerships  Program 
(NISCUPP)  and  the  NIS  Community 
College  Partnerships  Program 
(NISCCPP).  A  Request  for  Grant 
Proposals  for  NISCUPP  was  announced 
on  July  27,  2000  with  a  deadline  of 
January  19,  2001.  Commimity  Colleges 
wishing  to  pursue  partnership  projects 
with  counterpart  institutions  in  Georgia, 
Kazakhstan,  Moldova,  Russia,  Ukraine, 
or  Uzbekistan  may  apply  under  the 
Request  for  Grant  Proposals  for  the 
NISCCPP  program,  which  was 
announced  on  November  9,  2000  with  a 
deadline  of  February  23,  2001.  A 
Request  for  Grant  Proposals  for  an 
assistance  award  to  support  instruction 
and  faculty  training  in  Business 
Management,  Entrepreneurship,  and 
Public  Administration  at  the  University 
of  Pristina,  Kosovo,  is  currently  open, 
with  a  deadline  of  March  14,  2001.  The 
Bureau's  support  for  institutional 
linkages  in  higher  education  is  also 
provided  through  the  College  and 
University  Affiliations  Program  for  other 
world  regions,  including  Europe.  The 
annual  Request  for  Grant  Proposals  for 
FY2002  is  expected  to  be  published  in 
the  spring  of  2001.  Applicants 
interested  in  any  of  these  additional 
programs  should  contact  the  Bureau's 
Humphrey  Fellowships  and 
Institutional  Linkages  Branch  at  (202) 
619-5289. 

Applicant  Obiectives 

In  the  College  and  University 
Affiliations  Program  with  Serbia, 


partner  institutions  may  pursue  specific 
institutional  goals  with  support  from  the 
Bureau  of  Educational  and  Cultural 
Affairs  through  exchanges  of  teachers 
and  administrators  for  any  appropriate 
combination  of  teaching,  consultation, 
research,  and  outreach,  for  periods 
ranging  from  one  week  (for  planning 
visits')  to  an  academic  year. 

Both  the  U.S.  and  foreign 
participating  institutions  should  benefit 
from  the  partnership,  although  the 
nature  and  scope  of  those  benefits  may 
differ.  It  is  especially  important  that 
proposals  outline  well-reasoned 
strategies  leading  to  specific, 
demonstrable  changes  at  the  department 
or  institution  in  Serbia.  For  example, 
proposals  may  describe  the  parameters 
and  possible  content  of  new  courses, 
new  research  or  teaching  capacities  or 
methodologies,  new  or  revised  curricula 
or  programs,  or  other  changes 
anticipated  as  a  result  of  the  project. 
Proposals  to  pursue  a  limited  number  of 
related  thematic  objectives  at  each 
institution  are  preferred  to  proposals 
addressing  a  large  number  of  unrelated 
objectives. 

Proposals  must  focus  on  curriculiun, 
faculty,  and  staff  development  at  the 
Serbian  partner  institution(s)  in  one  or 
more  of  the  eligible  disciplines. 
Administrative  reform  at  the  Serbian 
partner  institution  should  also  be  a 
project  component.  Projects  should 
involve  the  development  of  new 
academic  programs  or  the  building  and/ 
or  restructuring  of  an  existing  program 
or  programs,  and  should  promote  higher 
education's  role  in  the  transition  to 
market  economies  and  open  democratic 
systems.  Whenever  feasible,  the 
participating  institutions  should  also 
make  their  resources,  as  well  as  the 
results  of  their  collaborative  work, 
available  to  the  government,  NGOs,  and 
business  community. 

To  provide  adequate  time  to  meet 
institutional  project  objectives,  the 
Program  awards  grants  for  periods  of 
approximately  three  years.  The  strategy 
for  achieving  project  goals  may  include 
visits  in  either  or  both  directions,  but  no 
single  formula  is  anticipated  for  the 
duration,  sequence,  or  number  of  these 
visits.  However,  visits  of  one  semester 
or  more  for  participants  from  each  of  the 
institutional  partners  are  strongly 
encouraged.  Programs  must  comply 
with  J-1  visa  regulations.  Please  refer  to 
the  Solicitation  Package  for  further 
information. 

Although  strong  budgetary  and 
programmatic  emphasis  may  be  given  to 
visits  in  one  direction  over  another,  the 
benefits  of  these  visits  to  the  sending  as 
well  as  the  receiving  sides  should  be 
clearly  explained  in  terms  of  their 
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contributions  to  the  departmental  or 
institutional  objectives  that  the  project 
is  designed  to  achieve.  Exchange  visits 
for  the  purpose  of  attending  conferences 
are  not  encouraged  except  in 
combination  with  other  grant  activities 
and  in  support  of  specific  educational 
objectives  at  one  or  more  of  the 
participating  institutions. 

In  addition  to  demonstrating  the 
capacity  of  each  participating  institution 
to  contribute  to  its  partner(s),  proposals 
should  also  explain  how  this 
cooperation  would  enable  each  of  the 
institutions  to  address  its  own  needs. 
Accordingly,  applicants  are  encouraged 
to  describe  the  needs  as  well  as  the 
capabilities  of  each  participating 
department  as  well  as  the  broader  social 
and  educational  needs  which  the 
partner  institutions  attempt  to  serve. 

Effective  proposals  will  explain  the 
anticipated  cooperation  in  ways  that 
demonstrate  that  the  institutions 
proposed  for  participation  in  the 
partnership  clearly  understand  one 
another  and  are  committed  to  support 
one  another  in  project  implementation. 
If  the  proposed  partnership  would  occur 
within  the  context  of  a  previous  or  on- 
going project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
previous  and  concurrent  projects,  which 
must  be  listed  and  described  in  an 
appendix  with  details  about  the 
amounts  and  sources  of  external 
support. 

Proposals  should  outline  a 
methodology  for  project  evaluation.  The 
evaluation  plan  should  include  an 
updated  assessment  of  the  current  status 
of  each  participating  department's  and 
institution's  needs  at  the  time  of 
program  inception;  ongoing  formative 
evaluation  to  allow  for  prompt 
corrective  action;  and,  at  the  conclusion 
of  the  project,  summative  evaluation  of 
the  degree  to  which  the  project's 
objectives  have  been  achieved  together 
with  observations  about  the  project's 
influence  within  the  participating 
institutions  and  their  surrounding 
communities  or  societies.  The  final 
evaluation  should  also  include 
recommendations  about  how  to  build 
upon  project  achievements,  both  with 
and  without  the  Bureau's  support. 
Evaluative  observations  by  external 
consultants  with  appropriate  subject  or 
regional  expertise  are  especially 
encouraged.  Proposal  budgets  should 
reflect  evaluation  plans. 

Proposals  must  be  submitted  by  the 
U.S.  institutional  partner  and  must 
include  a  letter  of  commitment  from  the 
foreign  partner(s}.  Faxed  letters  are 
acceptable.  The  letters  should  be  signed 


by  persons  authorized  to  commit 
institutional  resources  to  the  project. 
U.S.  and  foreign  partner  institutions  are 
encouraged  to  consult  about  the 
proposed  project  with  the  Bureau's 
program  officer  in  Washington,  DC. 

Costs 

The  commitment  of  all  partner 
institutions  to  the  proposed  project 
should  be  reflected  in  the  cost  sharing 
which  they  offer  in  the  context  of  their 
respective  institutional  capacities. 
Although  the  contributions  offered  by 
U.S.  and  foreign  institutions  with 
relatively  few  resources  may  be  less 
than  those  offered  by  other  applicants, 
all  participating  institutions  are 
expected  to  identify  costs  to  contribute. 
These  costs  may  include  the  estimated 
costs  of  in-kind  contributions  for  which 
funds  are  not  exchanged  (e.g., 
subsidized  housing  or  homestays). 
Consistent  with  the  "Review  Criteria" 
for  this  competition  listed  elsewhere  in 
this  document  and  with  specific 
reference  to  "Cost-Sharing"  and 
"Institutional  Commitment  to 
Cooperation,"  proposed  cost-sharing 
will  be  considered  an  important 
indicator  of  each  participating 
institution's  interest  in  the  project  and 
of  the  institution's  potential  to  benefit 
from  it. 

The  Bureau's  support  may  be  used  to 
defray  the  costs  of  the  exchange  visits  as 
well  as  the  costs  (up  to  a  maximum  of 
20  percent  of  the  total  grant)  of  their 
administration  at  any  partner 
institution,  including  administrative 
salaries  and  direct  administrative  costs 
but  excluding  indirect  costs.  Although 
grants  will  be  issued  to  the  lead  U.S. 
college  or  university,  the  administrative 
costs  of  the  project  at  all  partner 
institutions,  including  the  foreign 
partner(s),  should  be  included  in  the 
budget. 

The  proposal  may  include  a  request 
for  funding  to  reinforce  the  activities  of 
exchange  participants  through  the 
establishment  and  maintenance  of 
Internet  and/or  electronic  mail 
communication  facilities  as  well  as 
through  interactive  technology  or  non- 
technology-based  distance-learning 
programs.  However,  projects  focusing 
primarily  on  technology  or  physical 
infrastructure  development  are  not 
encouraged.  Proposals  that  include 
Internet,  electronic  mail,  and  other 
interactive  technologies  should  discuss 
how  the  foreign  partner  institution 
would  support  the  costs  of  such 
technologies  after  the  project  ends. 
AppUcants  may  propose  other  project 
activities  not  specifically  anticipated  in 
this  solicitation  if  the  activities  reinforce 
exchange  activities  and  their  impact. 


Bureau  policy  stipulates  that  awards 
to  organizations  with  less  than  four 
years  experience  in  conducting 
international  exchanges  are  Umited  to 
$60,000.  The  Bureau  anticipates 
awarding  one  grant  not  to  exceed 
$228,750.  Budgets  and  budget  notes 
should  carefully  justify  the  amounts 
requested. 

Projects  must  conform  with  the 
Biu^au's  requirements  and  guideUnes 
outlined  in  the  solicitation  package  for 
this  RFGP,  which  can  be  obtained  by 
following  the  instructions  given  in  the 
section  below  entitled  "For  Further 
Information".  The  Project  Objectives, 
Goals,  and  Implementation  (hereafter, 
POGI)  and  the  Proposal  Submission 
Instructions  (hereafter.  PSI).  which 
contain  additional  guidelines,  are 
included  in  the  Solicitation  Package. 
Proposals  that  do  not  follow  RFGP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  may  be 
excluded  from  consideration  due  to 
technical  ineligibility. 

Eligible  Fields 

The  College  and  University 
Partnership — Serbia  Program  is  limited 
to  the  following  academic  fields:  (1) 
Economic,  political,  social  sciences;  (2) 
journalism/communications;  and  (3) 
law. 

U.S.  Institution  and  Participant 
Eligibility 

In  the  United  States,  participation  in 
the  program  is  open  to  accredited  two- 
and  four-year  colleges  and  universities, 
including  graduate  schools. 
Applications  from  community  colleges, 
minority-serving  institutions, 
undergraduate  liberal  arts  colleges, 
research  universities,  and  combinations 
of  these  types  of  institutions  are  eligible. 
Applications  from  consortia  or  other 
combinations  of  U.S.  colleges  and 
imiversities  are  eligible.  If  the  lead  U.S. 
institution  is  responsible  for  submitting 
an  application  on  behalf  of  a 
consortium,  the  application  must 
document  the  lead  institution's 
authority  to  represent  the  consortium. 
With  the  exception  of  outside  evaluators 
on  contract  with  the  U.S.  institution, 
participants  representing  the  U.S. 
institution(s)  who  are  traveling  under 
Bureau  grant  funds  should  be  faculty  or 
staff  from  the  participating  institution(s) 
and  must  be  U.S.  citizens. 

Foreign  Institution  and  Participant 
Eligibility 

In  Serbia,  participation  is  open  to 
recognized  institutions  of  post- 
secondary  education,  including 
pedagogical  institutes  and  universities, 
technical  institutes  and  universities, 
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and  vocational  training  schools. 
Secondary  foreign  partners  may  include 
non-profit  service  or  professional 
organizations.  Participants  representing 
the  foreign  institutions  must  be  faculty 
or  staff  of  the  primary  or  secondary 
partner  institution,  and  be  citizens, 
nationals,  or  permanent  residents  of  the 
coimtry  of  the  foreign  partner,  and  be 
quahfied  to  hold  a  valid  passport  and 
U.S.  J-1  visa. 

Ineligibility 

A  proposal  may  be  deemed 
technically  ineligible  if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Solicitation  Package; 

(2)  It  is  not  received  by  the  deadline; 

(3)  It  is  not  submitted  by  the  U.S. 
partner; 

(4)  One  of  the  partner  institutions  is 
ineligible; 

(5)  The  academic  discipline(s)  is/are 
not  listed  as  eligible  in  the  RFGP, 
herein; 

(6)  The  amount  requested  of  the 
Biu^au  exceeds  $228,750  for  the  three- 
year  project. 

Please  refer  to  program-specific 
guidelines  (POGI)  in  the  Solicitation 
Package  for  further  details. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/U- 
01-15. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Humphrey  Fellowships  and 
Institutional  Linkages  Branch.  Office  of 
Global  Educational  Programs,  Bureau  of 
Educational  And  Cultvual  Affairs,  EGA/ 
A/S/U,  Room  349,  SA-44;  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington.  DC  20547,  phone: 
(202)  619-4097,  fax:  (202)  401-1433, 
email:  johnsonmi@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Michelle  Johnson  on  all 
inquiries  and  correspondence. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  fi'om  the  Bureau's 
website  at:  http://exchanges.state.gov/ 
education/rfgps.  Please  read  all 
information  before  downloading. 

Interested  applicants  should  read  the 
complete  Federal  Register 
armouncement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFGP 
deadline  has  passed.  Bureau  staff  may 


not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Gultiu-al  Affairs  by  5  p.m.  Washington, 
DC  time  on  February  5,  2001.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA— 44,  Bureau  of 
Educationed  and  Cultiu^  Affedrs,  Ref.: 
ECA/A/S/U-01-15,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
relevant  State  Department  officers  for 
review,  with  the  goal  of  reducing  the 
time  it  takes  to  get  comments  for  the 
Bureau's  grants  review  process. 

Approximate  program  dates:  Grants 
should  begin  on  or  about  March  30, 
2001. 

Duration:  Approximately  March  30, 
2001-March  30,  2004. 

Diversity,  Freedom,  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 


not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  peulicipation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

Proposals  are  reviewed  for  adherence 
to  legal  and  budgetary  requirements  by 
Bureau  offices  responsible  for  these 
functions.  For  program  content,  cost- 
effectiveness,  and  other  criteria  spelled 
out  in  the  RFGP,  the  review  is 
conducted  by  an  advisory,  assistance 
award-review  panel  composed  of 
Bureau  and  Department  officers. 
Additional  officers,  including 
geographic  area  personnel,  also  review 
proposals  for  feasibility  as  well  as 
potential  for  short-  and  long-term 
impact.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  resides  with  a  Bureau  Grants 
Officer. 

Review  Criteria 

State  Department  officers  in 
Washington,  D.C.  and  overseas  will  use 
the  criteria  below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Program  Idea  and 
Cross-Cultural  Sensitivity 

Proposals  should  exhibit  originality, 
substance,  precision,  and 
resourcefulness.  Proposals  should 
demonstrate  an  in-depth  understanding 
of  the  region  and  the  challenges  facing 
Serbian  educators  and  should  describe 
how  the  proposed  project  will 
contribute  toward  higher  education 
reform  in  Serbia. 

2.  Program  Planning 

Proposals  should  include  creative, 
realistic,  and  feasible  program  plans  and 
a  detailed  schedule,  covering  all 
program  and  support  activities.  Agenda 
and  plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above  and  should  consist  of  goals  that 
are  achievable. 


Federal  Register /Vol.  65,  No.  241 /Thursday,  December  14,  2000 /Notices 


78249 


3.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  by  explaining  how 
issues  of  diversity  relate  to  project 
objectives  and  how  these  issues  will  be 
addressed  during  project 
implementation.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  (selection  of 
participants,  program  venue  and 
program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

4.  Institutional  Capacity 

Proposed  personnel  emd  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  A  proposal  shoiUd 
demonstrate  a  detailed  understanding  of 
university  conditions  in  Serbia. 
Proposals  should  demonstrate  a  promise 
of  long-term  impact,  as  reflected  in  a 
plan  for  follow  on  activities. 

5.  Institution's  Record /Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  grants 
management  and  contracts  staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

6.  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
Bureau  support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

7.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success,  both  as 
the  activities  unfold  and  at  the  end  of 
the  program.  A  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended.  Successful 
applicants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  frequent. 

8.  Cost-Effectiveness 

Administrative  and  program  costs 
should  be  reasonable  and  appropriate 
with  cost  sharing  provided  as  a 
reflection  of  commitment  to  the  pursuit 
of  project  objectives.  Administrative 
costs  should  be  kept  to  a  minimum.  Cost 


sharing,  including  contributions  from 
the  applicant  or  other  soiux:es  should  be 
included  in  the  budget. 

Grant  Making  Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Support  for  East  European 
Democracy  (SEED)  Act  of  1989. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  haVe  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedm-es. 

Dated:  December  4,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  00-31744  Filed  12-13-00;  8:45  am] 
BILUNG  CODE  4710-05-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3509] 

Bureau  of  Educational  and  Cultural 

Affairs  Request  for  Grant  Proposals: 
2001  Summer  Institute  for  English 
Language  Educators  From  South 
Africa 

SUMMARY:  The  African  Programs  Branch, 
Office  of  Academic  Exchange  Programs 
of  the  Bureau  of  Educational  and 
Cultural  Affairs,  announces  an  open 
competition  for  the  2001  Summer 
Institute  for  English  Language  Educators 
from  South  Africa.  Accredited,  post 
secondary  educational  institutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  provide  a  six-week 
academic  training  program  for 
approximately  28  English  language 
educators  from  South  Africa.  Subject  to 
availability  of  funds,  one  grant  will  be 
awarded  to  conduct  the  2001  Institute. 

Program  Information 

Overview 

American  institutions  of  higher 
education  having  an  acknowledged 
reputation  in  the  field  of  English-as-a- 
second  language  (ESL)  and  in 
curriculum  design  may  apply  to  develop 
and  deliver  a  six-week  summer  program 
for  approximately  twenty-eight  English 
language  teaching  educators  from  South 
Africa.  The  Summer  Institute  should  be 
programmed  to  encompass  about  45 
days  and  should  begin  on  or  about  June 
16,  2001.  A  variation  in  start  date,  up  to 
one  week  beyond  June  16,  2001,  will  be 
considered  if  it  is  necessitated  by  the 
host  institution's  academic  calendar. 
The  first  five  weeks  of  the  program  will 
consist  of  academic  coursework 
specializing  in  project-based  ESL 
materials  development/delivery 
focusing  on  three  content-based  areas 
(i.e.,  HIV-AIDS,  civic  and  values 
education,  entrepreneurship,  and/or 
environmental  education).  Support  for 
these  ESL  content-based  projects 
through  classroom  management  and 
curriculum  design  at  the  South  African 
secondary  and  tertiary  levels  will  be 
developed.  A  web  site  will  be  developed 
for  all  projects.  The  sixth  week  will 
consist  of  an  escorted  cultural  and 
educational  tour  of  Washington,  D.C. 

The  2001  Summer  Institute  for 
English  Language  Educators  from  South 
Africa  will  provide  participants  with 
intensive  training  in  the  fundamentals 
of  content-based  ESL  materials 
development/delivery,  classroom 
management  and  curriculum  design. 
These  three  areas  are  critical  in  South 
Africa  where  educators  are  attempting 
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to  create  a  new  English  curriculum  in  a 
context  of  educational  transformation 
and  Outcomes  Based  Education  (OBE). 
Given  the  need  to  teach  content-based 
English  across  the  South  African 
curriculum,  English  language  educators 
are  key  personnel  for  quality  learning. 
Presently,  there  exists  a  severe  shortage 
of  skilled  classroom  educators.  South 
African  teachers  will  need  to  produce 
and  deliver  culturally  appropriate  and 
pedagogically  sound  content-based 
materials  in  a  multi-cultural  setting. 

The  Summer  Institute  will  also 
provide  structured  exposure  to  U.S. 
culture  and  the  diversity  of  America. 
The  problems  of  teaching  in  a  multi- 
cultural society  should  be  a  component 
of  the  program.  The  program  should 
maintain  a  relative  balance  among 
discussion  sessions,  lectures  and 
collaborative  workshops.  A  web  site  is 
recommended  for  participants'  projects. 
Lengthy  lectures  should  be  kept  at  a 
minimum.  Participants  should  be  given 
ample  opportunity  to  work  together  and 
learn  from  each  other  as  well  as  from 
their  American  instructors.  Given  the 
project-based  orientation  exploring  the 
themes  of  HIV-AIDS,  civic  and  values 
education,  entrepreneurship  and/or 
envfronmental  education,  selected 
participants  will  be  able  to  share  not 
only  content  but  relevant  ESL  materials 
with  their  colleagues  and  home 
institutions.  Participants  will  receive  an 
educational  materials  allowance. 

Few  participants  will  have  visited  the 
United  States  previously.  In  view  of 
this,  an  initial  orientation  to  the 
university  community  and  a  brief 
introduction  to  U.S.  society  and 
education  should  be  considered  an 
integral  part  of  the  Institute  and  should 
be  held  on  the  first  two  to  three  days  of 
the  program. 

Program  Guidelines 

The  applicant  is  asked  to  design  a 
two-part  program:  (1)  A  five-week 
academic  program  supporting  South 
Africa's  goal  of  education 
transformation  through  the  delivery  of 
intensive  training  in  content-based 
materials  development,  classroom 
management  and  curriculum  design  for 
Outcomes  Based  Education  (OBE)  and 
ESL  learning  (English  across  the 
curriculum)  at  the  secondary  and 
tertiary  levels.  Division  into  3—4 
manageable  project  teams,  each  wilh  a 
selected  thematic/content  focus  and 
each  targeting  the  particular  needs  of 
the  secondary  and  tertiary  levels  is 
essential.  Training  should  be  sensitive 
to  any  special  needs  of  the  South 
African  participants. 

(2)  A  one- week  escorted  visit  to 
Washington,  D.C.,  planned,  arranged. 


and  conducted  by  the  Institute  Program 
Director  and  principal  Institute  staff. 
The  Washington  program  should  be 
seen  as  an  integral  part  of  the  Summer 
Institute,  complementing  and 
reinforcing  both  the  academic  and 
thematic  content.  This  escorted  visit 
should  take  place  at  the  end  of  the 
Institute.  Programming  in  Washington 
will  include  a  half-day  briefing  session 
at  the  Bureau  of  Educational  and 
Cultural  Affairs,  United  States 
Department  of  State.  Additionally,  visits 
to  such  organizations  as  TESOL,  a 
regional  university,  local  school  systems 
and  teacher  resource  centers,  are 
encouraged.  Proposals  may  include 
cultural  and  educational  visits  en  route 
to  Washington,  if  such  stops  contribute 
to  program  quality  and  are  cost 
effective.  The  participants  will  return  to 
South  Africa  at  the  conclusion  of  the 
Washington  program. 

Specific  areas  to  address  in  the 
Institute  are: 

1.  Materials  development/delivery 
with  an  emphasis  on  content-based  ESL 
instruction.  Thematic  issues  should 
include  HIV-AIDS,  civic  and  values 
education,  entrepreneurship  and/or 
envfronmental  education  (examples  can 
be  found  at:  http://exchanges.state.gov/ 
fonmi/joumal/). 

2.  Classroom  management  (for 
secondary  levels). 

3.  Education  Technology: 

(a)  Introduction  and/or  enrichment  of 
computer-based  word  processing  and 
appropriate  software  for  participants 
who  lack  these  skills.  Introduction  to 
computer  networks  for  ESL 
professionals. 

(b)  Introduction  and/or  enrichment  of 
knowledge  of  e-mail,  Usenet  and  the 
World  Wide  Web  as  pedagogic  and 
research  tools. 

4.  Visits  to: 

(a)  Local  institutions  and 
organizations  related  to  thematic  areas. 

(b)  On-going  ESL  classes  at  the  host 
institution,  other  universities,  and  in 
local  educational  or  conmiunity  centers, 
providing  participants  with 
opportunities  to  observe  ESL 
methodology,  materials,  and  multi- 
cultural classrooms  featuring  content- 
based  language  learning  across  the 
curriculum. 

5.  Involvement  of  participants  in 
American  cultiire  through  community/ 
cultural  activities.  This  should  include 
interaction  with  Americans  from  a 
variety  of  backgrounds. 

6.  Formative  evaluation  and 
adjustment  of  program  components 
accordingly,  as  well  as  summative 
evaluation  of  the  entire  Institute  upon 
its  completion. 


In  accordance  with  the  objectives  of 
the  Summer  Institute,  participants  will 
concentrate  on  thefr  thematic  program 
projects.  However,  the  academic 
program  should  provide  time  for 
interaction  with  American  students, 
faculty,  and  school  adminisfrators,  and 
the  local  conmiiuiity  to  promote  mutual 
understanding  between  the  people  of 
the  United  States  and  South  Africa.  In 
this  regard,  the  Institute  should 
incorporate  cultiiral  features  such  as 
conmiunity  and  cultural  activities,  field 
trips  to  places  of  local  interest;  home 
stays  with  families  in  the  area  (with 
other  educators  if  possible),  and  events, 
which  will  bring  the  participants  into 
contact  with  Americans  from  a  variety 
of  backgroimds. 

Participants 

Participants,  to  be  selected  by  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Pretoria,  will  be  South  African 
educators  involved  with  English 
language  instruction.  Professionally, 
they  can  be  teacher- trainers,  subject 
advisors,  curriculum  developers,  and 
learning  facilitators/coordinators.  The 
selected  participants  will  be  drawn  from 
public  and  private  sectors  including  the 
national  and  provincicil  departments  of 
education,  teacher  resource  centers, 
non-govemmental  organizations, 
university  departments  of  education  and 
teacher  training  colleges.  Minimum 
qualification  for  all  participants  will  be 
a  three-year  teacher-training  diploma 
with  preference  given  to  candidates 
with  university  degrees.  Recruitment 
will  concenfrate  on  English  language 
educators  who  are  actively  involved  at 
secondary  and  tertiary  levels,  some  of 
whom  may  be  relatively  inexperienced 
but  are  identified  as  having  leadership 
potential.  Depending  upon  availability 
of  funds,  approximately  28  participants 
from  South  Africa  will  peirticipate  in  the 
Institute. 

Program  Elements 

The  proposal  should  be  designed  to 
support  the  following  specific  activities: 

1.  Pre-Program  conmiimication  among 
participants  and  the  U.S.  institution  to 
facilitate  an  exchange  of  ideas 
developed  for  the  Institute. 
Communication  should  be  e-mail  based. 

2.  A  web  site  identifying  the  program 
goals/syllabus  and  on-going  participant 
thematic  projects.  The  site  should  be  a 
dynamic  resoiu'ce,  with  weekly  updates 
during  the  duration  of  the  program,  and 
regular  updates  in  South  Africa 
following  program  completion.  The  web 
site  should  display  each  of  the  three 
completed  theme-based  projects.  The 
participants  should  develop  site 
content,  while  site  construction  and 
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Internet  hosting  should  be  provided  by 
the  selected  American  institution.  All 
Institute  participants  shoidd  receive  a 
CD-ROM  of  their  Website  creation. 

3.  A  five- week  academic  program 
comprising  coursework  on: 

— Project-based  English  for  content- 
based  instruction. 

— Use  of  the  Internet  and  web  resources 
for  educators, 

— Leadership  training  to  enable 
participants  to  conduct  workshops 
upon  return  to  thefr  countries. 
Training  should  meet  the  special 
needs  of  participants  from  South 
Africa. 

4.  Cultiiral  activities  facilitating 
interaction  among  the  African 
participants,  American  students, 
faculty,  and  adminisfrators  and  the  local 
community  to  promote  mutual 
imderstanding  between  the  people  of 
the  United  States  and  the  people  of 
South  Africa,  planned  within  the  five- 
week  academic  program. 

5.  A  one-week,  escorted,  cultural  and 
educational  torn-  of  Washington,  D.C., 
complementing  and  reinforcing  the 
academic  material.  The  visit  will  be 
planned,  arranged  and  conducted  by  the 
Institute  Program  Director  and  principal 
Institute  staff. 

6.  Follow-on  communication  among 
participants  and  the  U.S.  institution  to 
continue  exchanges  of  ideas  developed 
during  the  Institute. 

7.  Assistance  to  participants  to  select, 
purchase  and  ship  materials  to  use  in 
follow-on  activities  and  training  projects 
in  South  Africa. 

Orientation 

The  host  institution  should  plan  to 
conduct  either  a  pre-program  needs 
assessment  if  time  allows,  or  a  needs 
assessment  upon  the  arrival  of  the 
participants.  The  Institute  Director 
should  be  prepared  to  adjust  program 
emphasis  as  necessary  to  respond  to 
participants'  professional  concerns. 

A  pre-departure  orientation  will  be 
held  inSouth  Africa  by  the  Public 
Affairs  Section  (U.S.  Embassy,  Pretoria) 
for  all  participants.  The  Institute  host 
institution  will  be  expected  to  provide 
general  orientation  materials  for  this 
meeting.  This  material  might  include  a 
tentative  program  outline  with 
suggested  goals  and  objectives,  relevant 
background  information  about  the  U.S. 
institutions  and  individuals  involved  in 
the  project,  and  information  about  the 
local  housing,  climate,  and  available 
services. 

Program  Administration 

All  Summer  Institute  programming 
and  administrative  logistics, 


management  of  the  academic  program 
and  the  educational  tour,  and  on-site 
arrangements  will  be  the  responsibility 
of  the  host  institution. 

The  host  institution  is  responsible  for 
arrangements  for  lodging,  food, 
maintenance  and  local  travel  for 
participants  while  at  the  host  institution 
and  in  Washington.  The  host  institution 
should  strive  to  balance  cost 
effectiveness  in  accommodations  and 
meal  plans  with  flexibility  for  differing 
diets  and  personal  habits  among  the 
participants.  Single  rooms  or  housing  in 
residential  suites,  which  offer  privacy, 
are  preferable. 

The  Bureau  will  arrange  participants' 
international  travel.  The  Bureau  will 
provide  the  host  institution  with 
participants'  curricula  vitae  and  fravel 
itineraries  and  will  be  available  to  offer 
guidance  throughout  the  Institute.  The 
participants  will  arrive  directly  at  the 
Institute  site  from  their  home  coim tries. 
It  is  expected  that  the  Institute  program 
staff  will  make  arrangements  to  have 
participants  met  upon  arrival  at  the 
airport  nearest  the  host  campus. 
Departures  will  be  from  Washington 
D.C.  Participants  wall  be  given 
international  tickets  which  will  include 
the  leg  from  the  host  institution  to 
Washington  D.C,  if  necessary.  The 
Institute  staff  will  plan  for  ground 
fransportation  to  and  from  Washington 
area  airports. 

Proposals  should  describe  the 
av£dlable  health  care  system  and  the 
plan  to  provide  health  care  access  to 
Institute  participants.  The  Department 
of  State  will  provide  limited  health 
insurance  coverage  to  all  participants. 
The  host  institution  will  be  responsible 
for  enrolUng  the  participants  in  the 
insiu-ance  program  with  materials 
supplied  by  the  Department. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  line-item  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  provide  clarification. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000,  The  Bureau 
anticipates  awarding  one  grant  in  an 
amount  not-to-exceed  $155,000  to 
support  program  and  adminisfrative 
costs  required  to  implement  this 


program.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 
Allowable  costs  for  the  program 
include  the  following: 

1 .  Instructional  costs  (for  example: 
instructors'  salaries,  honoraria  for 
outside  speakers,  educational  course 
materials): 

2.  Lodging,  meals,  and  incidentals  for 
participants; 

3.  Expenses  associated  with  cultural 
activities  planned  for  the  group  of 
participants  (for  example:  tickets, 
transportation); 

4.  Adminisfrative  costs  as  necessary.  . 

5.  U.S.  ground  transportation  costs  to 
U.S.  appointments,  meetings  and  to/ 
from  airports. 

Proposals  should  maximize  cost 
sharing  through  private  sector  support 
as  well  as  institutional  direct  funding 
contributions. 

Please  refer  to  the  SoUcitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
AF-01-01. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
African  Programs  Branch,  ECA/A/E/AF, 
Room  232,  U.S.  Department  of  State, 
301  4th  Street,  S.W.,  Washington,  D.C. 
20547,  Tel:  (202)  619-5376  and  fax 
(202)619-6137,  e-mail: 
eberelso@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specif}'  Biu^au 
Program  Officer,  Ellen  Berelson  on  all 
other  inqiuries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inqufries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  D.C.  time  on  Friday, 
January  26,  2001.  Faxed  documents  will 
not  be  accepted  at  any  time.  Docimients 
postmarked  the  due  date  but  received 
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on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  8  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultiual  Affairs,  Ref.: 
ECA/A/E/-01-01,  Program  Management, 
ECA/EX/PM,  Room  534,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Biu-eau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Section  at  U.S.  Embassy 
Pretoria  for  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cviltiu-al 
exchange  in  countries  whose  people  do 
not  fully  enjoy  fireedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Biu-eau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 


for  technical  eligibility.  F*roposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compli8uice  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Biu-eau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultxu-al  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposal  should  exhibit  quality,  rigor, 
and  appropriateness  of  proposed 
syllabus  to  the  academic  objectives  of 
the  Institute.  Proposal  should 
demonstrate  effective  use  of  commxmity 
and  regional  resources  to  enhance  the 
cultural  and  educational  experiences  of 
participants.  The  proposal  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives. 

2.  Program  planning:  Relevant  work 
plan  and  a  detailed  calendar  should 
demonstrate  substantive  undertakings 
Emd  logistical  capacity.  Plan  and 
calendar  should  adhere  to  the  program 
overview  and  guidelines  described 
above. 

3.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resoiuces 
should  be  adequate  and  appropriate  to 
achieve  a  substantive  academic  program 
and  effective  cross-cultural 
commimication  with  South  African 
participants.  Proposal  should  show 
evidence  of  strong  on-site 
administrative  capabilities  with  specific 
discussion  of  how  logistical 
arrangements  will  be  undertaken. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 


(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

7.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
Summer  Institute's  success,  both  as  the 
activities  unfold  and  at  the  end  of  the 
program.  A  draft  survey  questionnaire 
or  other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended. 

9.  Cost-effectiveness:  The  overhead 
£md  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority:  Overall  grant  making  authority 
for  this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Elxchange  Act  of 
1961,  Public  Law  87-256,  as  amended,  also 
known'as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries  *   *   *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*   *   *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  above  is  provided 
through  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 


published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Biu-eau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  December  8.  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-32003  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  471(M>5-P 


DEPARTMErrr  OF  STATE 

[Public  Notice  3510] 

Bureau  of  Educational  and  Cultural 
Affairs;  Extension  to  the  Deadline  for 
the  Wye  River  People-to-People 
Exchange  Program 

ACTION:  Notice. 

summary:  Due  to  the  Department's 
interest  in  providing  opportunities  for  a 
broad  range  of  organizations  to  apply  for 
grants,  the  deadline  for  the  Wye  River 
People-to-People  Exchange  Program  has 
been  extended  from  January  5,  2001,  to 
April  6,  2001. 

ADDITIONAL  INFORMATION:  For  additional 
information,  U.S.  organizations  should 
contact  Thomas  Johnston  at  202-619- 
5325  or  email  tjohnsto@pd.state.gov. 
Israeli  organizations  or  organizations 
located  in  Gaza  should  contact  the 
Programs  and  Exchanges  Office,  U.S. 
Embassy,  Tel  Aviv,  at  03-516-3210  or 
email  p-e@usembassy-israel.org.il. 

Palestinian  organizations  located  in 
the  West  Bank  should  contact  the  Public 
Affairs  Office,  U.S.  Consulate  General, 
Jerusalem,  at  02-622-7207  or  email 
peoplejeru@pd.state.gov. 

The  Wye  River  People-to-People 
Exchange  Program  was  announced  in 
the  Federal  Register  on  September  21, 
2000. 

Dated:  December  8,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  00-31910  Filed  12-13-00;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Comments  on  Proposed  United  States- 
Chile  Free  Trade  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  intent  to  conduct 
negotiations,  initiation  of  envfronmental 
review,  and  request  for  comments. 

SUMMARY:  The  United  States  intends  to 
conduct  negotiations  with  the  Republic 
of  Chile  to  conclude  a  free  trade 
agreement.  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting  written 
comments  from  the  public  to  assist  the 
United  States  Trade  Representative 
(USTR)  in  formulating  negotiating 
objectives  for  the  agreement  and  to 
provide  advice  on  how  specific  goods 
and  services  and  other  matters  should 
be  treated  under  the  agreement. 

Piu-suant  to  Executive  Order  13141 
(64  FR  63169),  USTR,  through  the  TPSC, 
is  initiating  an  environmental  review  of 
the  agreement.  The  TPSC  is  also 
requesting  vmtten  comments  from  the 
public  on  what  should  be  included  in 
the  scope  of  the  envfronmental  review, 
including  the  potential  envfronmental 
effects  that  might  flow  from  the  free 
trade  agreement  and  the  potential 
implications  for  environmental  laws 
and  regulations.  Persons  submitting 
written  comments  should  provide  as 
much  detail  as  possible  on  the  degree  to 
which  the  subject  matter  they  propose 
for  inclusion  in  the  review  may  raise 
significant  environmental  issues  in  the 
context  of  the  negotiation. 
DATES:  Pubhc  comments  should  be 
received  by  noon,  January  29,  2001. 
ADDRESS:  Public  comment  should  be 
submitted  to:  Gloria  Blue,  Executive 
Secretary,  TPSC,  Office  of  the  USTR, 
600  17th  Street,  NW.,  Washington,  DC 
20508  Attention:  U.S.-Chile  Free  Trade 
Agreement 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  pubfic 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  600  17th  Street,  NW., 
Washington,  DC  20508  (202)  395-3475. 
All  questions  regarding  the 
environmental  review  should  be 
addressed  to  Mary  Latimer,  Deputy 
Assistant  USTR  for  Environment  and 
Natural  Resources,  Office  of  the  USTR 
(202)  395-7320.  All  other  questions 
regarding  the  negotiations  should  be 
addressed  to  Susan  Cronin,  Director  for 
Brazil  and  the  Southern  Cone,  Office  of 
the  Western  Hemisphere  of  the  USTR 
(202)  395-5190. 


SUPPLEMENTARY  INFORMATION:  On 
November  29,  2000.  President  Clinton 
agreed  with  Chile's  President  Ricardo 
Lagos  to  negotiate  a  bilateral  free  trade 
agreement.  In  the  negotiations,  the 
United  States  and  the  Republic  of  Chile 
wall  seek  to  eliminate  duties  and 
commercial  barriers  to  bilateral  trade  in 
U.S.-and  Chilean-origin  goods  and  also 
expect  to  address  trade  in  services, 
agricultural  products,  investment,  trade- 
related  aspects  of  intellectual  property 
rights,  government  procurement,  trade- 
related  environmental  and  labor 
matters,  and  other  issues.  Two-way 
trade  between  the  United  States  and 
Republic  of  Chile  approached  $6  billion 
in  1999.  USTR  is  requesting  that  the 
U.S.  International  Trade  Commission 
conduct  a  study  of  the  potential 
economic  impacts  of  the  free  trade 
agreement. 

USTR,  through  the  TPSC.  will 
perform  an  envfronmental  review  of  the 
agreement  pursuant  to  Executive  Order 
13141, 64  FR  63169. 

Written  comments  with  as  much 
specificity  as  possible,  including  data, 
views  and  recommendations,  are  invited 
on: 

(a)  General  and  commodity-specific 
negotiating  objectives  for  the  agreement. 

(b)  Economic  costs  and  benefits  to 
U.S.  producers  and  consumers  of  the 
removal  of  tariffs  and  non-tariff  barriers 
to  U.S.-Chile  trade. 

(c)  Treatment  of  specific  goods 
(described  by  Harmonized  System  tariff 
numbers)  under  the  agreement, 
including  comments  on  (1)  product- 
specific  import  or  export  interests  or 
barriers,  (2)  experience  with  particular 
measures  that  should  be  addressed  in 
the  negotiations,  and  (3)  in  the  case  of 
articles  for  which  immediate 
elimination  of  tariffs  is  not  appropriate, 
recommended  staging  schedule  for  such 
elimination. 

(d)  Proposals  for  service  sectors  to  be 
addressed  in  the  agreement,  existing 
barriers  to  trade  in  those  sectors,  and 
economic  costs  and  benefits  of  removing 
such  barriers. 

(e)  Relevant  trade-related  intellectual 
property  rights  issues  that  should  be 
addressed  in  the  negotiations. 

(f)  Relevant  investment  issues  that 
should  be  addressed  in  the  negotiations. 

(g)  Relevant  envfronmental  and  labor 
issues  that  should  be  addressed  in  the 
negotiations 

(h)  Relevant  government  procurement 
issues  that  should  be  addressed  in  the 
negotiations. 

(i)  Possible  environmental  effects  of 
the  proposed  agreement  and  the  scope 
of  the  U.S.  environmental  review  of  the 
proposed  agreement. 
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Comments  identifying  as  present  or 
potential  trade  barriers  any  laws  or 
regulations  that  are  not  primarily  trade- 
related  should  address  the  economic, 
political  and  social  objectives  of  such 
laws  and  regulations  and  the  degree  to 
which  they  discriminate  against 
producers  of  the  other  country. 
Comments  on  the  scope  of  the 
environmental  review  should  be  as 
detailed  as  possible. 

Written  Comments 

Persons  submitting  written  conunents 
should  provide  twenty  (20)  copies  no 
later  than  noon,  January  29,  2001,  to 
Gloria  Blue  at  address  listed  above.  If 
possible,  comments  should  be 
submitted  before  this  date.  Where 
possible,  please  supplement  written 
conunents  with  a  computer  disk  of  the 
submission  containing  as  much  of  the 
technical  details  as  possible  either  in 
spreadsheet  or  word  processing  table 
format,  with  each  tariff  line  or  services 
sector  in  a  separate  cell.  The  disk 
should  have  a  label  identifying  the 
software  used  and  the  submitter. 

Written  conunents  submitted  in 
connection  with  this  request,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  will  be  available  for  public 
inspection  in  the  USTR  Reading  Room 
(Room  101)  at  the  address  noted  above. 
An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon,  and  from  1  p.m.  to  4  p.m.  Monday 
through  Friday. 

Business  confidential  information, 
including  any  information  submitted  on 
disks,  will  be  subject  to  the 
requirements  of  15  CFR  2003.6.  Any 
business  confidential  material  must  be 
clearly  marked  as  such  on  the  cover 
letter  or  page  and  each  succeeding  page, 
and  must  be  accompanied  by  a  non- 
confidential siunmary  thereof.  If  the 
submission  contains  business 
confidential  information,  twenty  copies 
of  a  public  version  that  does  not  contain 
confidential  information  must  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "Confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
each  succeeding  page  of  the  submission. 
The  version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 


each  page,  "public  version"  or  "non- 
confidential." 

Carmen  Suro-Bredie, 

Chair.  Trade  Policy  Staff  Committee. 

IFR  Doc.  00-31774  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  31 90-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Aviation  Proceedings 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  November 
24,  2000.  The  following  Agreements 
were  filed  with  the  Department  of 
Transportation  under  the  provisions  of 
49  U.S.C.  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 
Docket  Number:  OST-2000-8369. 
Date  Filed:  November  21,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC  COMP  0697  dated  6  October 
2000 

Mail  Vote  090— Resolution  017c 
Construction  Rules  for  Fare 
Components 

Re-adopt  Paragraphs  (5)(a){ix)  and 
(5)(b)(vii) 

Intended  effective  date:  1  November 
2000 
Docket  Number:  OST-2000-8370. 
Date  Filed:  November  21,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC  COMP  0722  dated  14 
November  2000 

Composite  Resolution  002ww 
(except  within  Europe,  between  USA 
and  Austria,  Belgium,  Chile,  Germany, 
Iceland,  Italy,  Malaysia,  Netherlands, 
Scandinavia,  Switzerland) 

Intended  effective  date:  15 
December  2000 
Docket  Number:  OST-2000-8371. 
Date  Filed:  November  21,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC  COMP  0723  dated  14 
November  2000 

Composite  Resolution  002n 
between  USA  and  Austria,  Belgium, 
Chile,  Germany,  Iceland,  Italy,  Malaysia, 
Netherlands,  Scandinavia,  Swritzerland 

Intended  effective  date:  15 
December  2000 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

(PR  Doc.  00-31923  Filed  12-13-O0;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
OFFICE  OF  THE  SECRETARY 
Notice  of  Aviation  Proceedings 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  November 
17,  2000.  The  following  Agreements 
were  filed  with  the  Department  of 
Transportation  under  the  provisions  of 
49  U.S.C.  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2000-8282. 
Date  Filed:  November  13,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC123  0123  dated  7  November 
2000— Mid  Adantic  (r-1  to  r-7) 

PTC123  0124  dated  7  November 
2000— South  Adantic  (r-8  to  r-20) 

Fares:  PTC123  Fares  0042  dated  7 
November  2000  (Mid  Atlantic) 
PTCl 23  Fares  0043  dated  7 
November  2000  (South  Atlantic) 

Intended  effective  date:  1  March 
2001 
Docket  Number:  OST-2000-8283. 
Date  Filed:  November  13,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC123  0122  dated  7  November 
2000 

TCI 23  North  Atlantic  Resolutions 
(r-1  to  r-1 8) 

Fares:  PTC123  Fares  0041  dated  7 
November  2000 

Minutes— PTCl 2 3  0125  dated  10 
November  2000 

Intended  effective  date:  1  March 
2001 

Docket  Number:  OST-2000-8295. 
Date  Filed:  November  14,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
CTC  COMP  0322  dated  14 
November  2000 

Mail  Vote  094 — Resolution  033d 
Intended  effective  date:  1  February 
2001 

Docket  Number:  OST-2000-8351. 
Date  Filed:  November  1 7,  2000. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  EUR  0347  dated  7  November 
2000 

TC2  Within  Europe  Expedited 
Resolution  002gg 

PTC2  EUR  0348  dated  17  November 
2000 

TC2  Within  Europe  Expedited 
Resolutions  002nn,  078q,  078y 


Intended  Effective  Dates:  15  December 
2000,  5  January  2001 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

(PR  Doc.  00-31924  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Aviation  Proceedings 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ending  October  13,  2000.  The  following 
Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and  Foreign 
Air  Carrier  Permits  were  filed  imder 
Subpart  Q  of  the  Department  of 
Transportation's  Procediu-al  Regulations 
(See  14  CFR  302.1701  et.  seq.).  The  due 
date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope  are  set  forth  below  for  each 
application.  Following  the  Answer 
period  DOT  may  process  the  apphcation 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1995-422. 

Date  Filed:  October  10,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  31,  2000. 

Description:  Application  of  US 
Airways,  Inc.  ("US  Airways")  pursuant 
49  U.S.C.  41102  and  41108  and  Subpart 
B,  applies  forrenewal  of  its  certificate  of 
public  convenience  and  necessity  for 
Route  690,  which  authorizes  US 
Airways  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property, 
and  mail  between  Philadelphia, 
Pennsylvania,  and  Rome,  Italy. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  00-31922  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Notice  of  Aviation  Proceedings 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ending  November  17,  2000.  The 
following  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 


and  Foreign  Air  Carrier  Permits  were 
filed  under  Subpart  Q  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  302.1701  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2000-8291. 

Date  Filed:  November  13.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  4,  2000. 

Description:  Application  of  Corporate 
Flight  Management,  Inc.  pursuant  to  49 
U.S.C.  41738  and  Subpart  B,  requests 
the  transfer  of  its  commuter  air  carrier 
authority  to  Corporate  Airlines,  Inc. 

Docket  Number:  OST-2000-8355. 

Date  Filed:  November  17,  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  8.  2000. 

Description:  Joint  Application  of 
United  Air  Lines,  Inc.,  US  Airways,  Inc., 
and  Allegheny  Airlines,  Inc.  pursuant  to 
49  U.S.C.  Section  41105  and  Subpart  B 
apply,  to  the  extent  necessary,  for 
approval  -of  the  de  facto  certificate 
transfer  that  will  result  from  the 
acquisition  of  the  outstanding  shares  of 
US  Airways  Group,  Inc.,  the  corporate 
parent  of  US  Airways  and  Allegheny,  by 
UAL  Corporation  ("UAL"),  the 
corporate  parent  of  United. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  00-31925  Filed  12-13-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Monterey  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Monterey  County. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Glenn  Clinton,  Team  Leader,  Program 
Delivery  Team — North,  Federal 
Highway  Administration,  980  Ninth 
Street,  Suite  400,  Sacramento,  California 
95814-2724,  Telephone:  916-498-5020. 


SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Cahfomia  Department  of  Transportation 
(Caltrans),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposed  project  to  construct  three 
operational  improvements  to  improve 
traffic  flow  on  portions  of  State  Route  1 
between  Carmel  Valley  Road  and  the 
Route  1/68  interchange  (a  distance  of 
2.2  miles),  near  the  City  of  Carmel-by- 
the-Sea,  in  Monterey  County.  The 
project  is  to  add  a  northbound  chmbing 
land  and  a  median  left  tiu-n  lane  from 
Carmel  Valley  Road  to  Ocean  Avenue; 
add  a  left  turn  lane  for  northbound 
treiffic  turning  onto  Handley  Drive;  and 
add  an  additional  northbound  lane  from 
Handley  Drive  to  the  Route  1/68 
interchange.  The  other  alternative  imder 
consideration  would  construct  one,  two 
or  none  of  the  three  proposed 
operational  improvements.  The 
proposed  project  would  basically  be  an 
upgrade  of  the  existing  facility. 

There  would  be  a  public  scoping 
meeting  to  discuss  the  proposed  project 
and  another  opportunity  for  public 
comment  on  the  draft  environmental 
document  during  the  circulation  phase 
of  the  draft  environmental  impact 
statement  (DEIS). 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
The  views  of  agencies  that  may  have 
interest  in  the  effects  of  the  proposal  on 
historic  properties  are  specifically 
solicited.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  6,  2000. 
C.  Glenn  Clinton. 

Team  Leader,  Program  Delivery  Team — 

North.  Sacramento.  California. 

[FR  Doc.  00-31895  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2000-8398] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
FMCSA's  receipt  of  applications  from 
35  individuals  for  £in  exemption  from 
the  vision  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  If  we  grant  the  request,  the 
individual  will  qualify  as  a  driver  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR391.4l(b}(lO). 

DATES:  We  must  receive  your  comments 
on  or  before  January  16,  2001. 
ADDRESSES:  Please  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facihty,  Room  PL-401,  400  Seventh 
Street,  SW..  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  You  can  look  at 
and  copy  all  the  comments  at  the  same 
address  from  9  a.m.  to  5  p.m.,  0»t., 
Monday  through  Friday,  except  Federal 
holidays.  If  you  want  to  know  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  or 
print  the  acknowledgment  page  that 
appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Joe  Solomey, 
Office  of  the  Chief  Counsel,  (202)  366- 
0834,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8),  Rich  Text  File  (RTF),  American 


Standard  Code  Information  Interchange 
(ASCIIKTXT).  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  imder  the 
help  section  of  the  web  site. 

Background 

Thirty-five  individuals  have  requested 
an  exemption  from  the  vision 
requirement  in  49  CFR  391.41(b)(10), 
which  applies  to  drivers  of  CMVs  in 
interstate  conmierce.  Under  49  U.S.C. 
31315  and  31136(e).  the  FMCSA  may 
grant  an  exemption  for  a  renewable  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  Accordingly,  the 
agency  will  evaluate  the  qualifications 
of  each  applicant  to  determine  whether 
granting  the  exemptions  will  achieve 
the  required  level  of  safety. 

Qualifications  of  Applicants 

I.Carl  W.Adams 

Mr.  Adams,  49,  lost  his  right  eye  in 
1984.  His  visual  acuity  in  the  left  eye  is 
20/20  with  correction.  His 
ophthalmologist  examined  him  in  2000, 
and  certified,  "In  my  opinion,  Mr. 
Adams  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  In  his  application, 
Mr.  Adams  reported  that  he  has  driven 
tractor-trailer  combinations  for  14  years, 
accumulating  1.6  million  miles.  He 
holds  a  Minnesota  Class  A  CDL,  and 
there  are  no  accidents  or  convictions  for 
moving  violations  in  a  CMV  on  his 
driving  record  for  the  last  3  years. 

2.  David  F.  Bardsley 

Mr.  Bardsley,  52,  lost  his  right  eye 
due  to  an  injury  in  1976.  His  best- 
corrected  visual  acuity  in  the  left  eye  is 
20/20.  Following  an  examination  in 
1999,  his  ophthalmologist  stated.  "I 
hereby  certify  that  in  my  professional 
opinion  and  reasonable  degree  of 
medical  certainty,  Mr.  Bardsley's  visual 
deficiency  is  stable  and  he  is  medically 
qualified  to  operate  a  commercial  motor 
vehicle  safely."  Mr.  Bardsley  submitted 
that  he  has  driven  a  straight  truck  for  33 
years  and  825,000  miles.  He  holds  a 
Class  B  CDL  from  Massachusetts,  and 
diu-ing  the  last  3  years,  he  has  had  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

3.  William  E.  Beckley 

Mr.  Beckley,  67,  had  an  injury  to  his 
left  eye  in  1975  resulting  in  corneal 
scarring.  His  best-corrected  visual  acuity 
is  20/25  in  the  right  eye  and  hand 


motions  in  the  left  eye.  An 
ophthalmologist  examined  him  in  2000 
and  stated,  "I  feel  that  Mr.  Beckley  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  According  to  Mr.  Beckley's 
application,  he  has  51  years  of 
experience  driving  tractor-trailers, 
totaling  4.4  million  miles;  and  6  years 
of  experience  driving  straight  trucks, 
totaling  270,000  miles.  He  holds  a 
Maryland  Class  A  CDL  and  has  had  no 
accidents  or  moving  violations  in  a 
CMV  for  the  past  3  years. 

4.  Joseph  M.  Blankenship 

Since  childhood,  Mr.  Blankenship, 
37,  has  had  amblyopia,  which  reduces 
his  visual  acuity  to  20/200  in  his  right 
eye.  The  uncorrected  vision  in  his  left 
eye  is  20/20.  In  2000,  an  optometrist 
examined  him  and  certified,  "Although 
Mr.  Blankenship  does  not  meet  the 
specific  criteria  of  20/40  monocular 
vision  in  each  eye,  I  feel  that  with  the 
demonstration  of  excellent  visual  fields 
and  the  presence  of  binocular  depth 
perception  that  Mr.  Blankenship  has 
sufficient  vision  to  safely  operate  a 
commercial  vehicle."  Mr.  Blankenship 
submitted  he  has  operated  tractor-trailer 
combination  vehicles  for  7  years, 
accumulating  676,000  miles.  He  holds  a 
Class  AM  CDL  from  Alabama.  During 
the  last  3  years,  according  to  his  driving 
record,  he  has  had  no  accidents  and  2 
convictions  for  speeding  in  a  CMV.  He 
exceeded  the  speed  limit  by  19  mph  in 
one  instance,  and  14  mph  in  the  other 
instance. 

5.  Willie  Burnett 

Mr.  Burnett,  44,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/100  in 
the  left  eye.  His  optometrist  examined 
him  in  2000,  and  stated,  "Mr.  Burnett  in 
my  medical  opinion  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  conunercial 
vehicle."  Mr.  Burnett  submitted  that  he 
has  driven  220,000  miles  in  straight 
trucks  over  23  years.  He  holds  a  Class 
A  CDL  from  Florida,  and  his  driving 
record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  for  the  last  3  years. 

6.  Awilda  S.  Colon 

Ms.  Colon,  48,  has  a  corneal  scar  in 
her  left  eye  due  to  a  childhood  injury. 
Her  best-corrected  visual  acuity  is  20/20 
in  her  right  eye  and  20/60  in  her  left 
eye.  Following  an  examination  in  2000, 
her  optometrist  certified,  "After  careful 
examination  and  talking  with  Ms. 
Colon,  I  feel  she  has  adequate  vision  to 
operate  a  commercial  vehicle."  Ms. 
Colon  reported  that  she  has  driven 
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buses  for  6  years,  accumulating  15,000 
miles.  She  holds  a  Class  B  CDL  from 
Tennessee.  Her  driving  record  for  the 
last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

7.  Robert  P.  Conrad 

Mr.  Conrad,  54,  has  amblyopia  in  his 
left  eye.  His  visual  acuity  with 
correction  is  20/20  in  the  right  eye  and 
20/60  in  the  left.  Mr.  Conrad  was 
examined  in  1999,  and  his 
ophthalmologist  stated,  "I  certify  that  in 
my  medical  opinion,  he  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Coiu-ad  submitted  that  he 
has  driven  straight  trucks  and  tractor- 
trailer  combinations  for  32  years, 
accumulating  64,000  miles  in  straight 
trucks,  and  1.4  million  miles  in  tractor- 
trailer  combinations.  He  holds  a 
Maryland  Class  AM  CDL,  and  his 
driving  record  for  the  last  3  years 
contains  no  accidents  and  no 
convictions  for  moving  violations  in  a 
CMV. 

8.  ferald  O.  Edwards 

Mr.  Edwards,  52,  has  had  optic  nerve 
pallor  in  the  left  eye  since  birth.  His 
visual  acuity  is  20/20  in  the  right  eye 
and  finger  coimting  at  5  feet  in  the  left 
eye.  As  a  result  of  a  2000  examination, 
his  optometrist  affirmed,  "With  the 
previous  information,  I  have  sent  to  you, 
the  tests  indicate  Mr.  Edwards  has 
sufficient  vision  to  perform  commercial 
vehicle  driving  tasks."  Mr.  Edwards 
reported  that  he  has  driven  straight 
trucks  for  5  years  and  50,000  miles,  and 
tractor-trailer  combination  vehicles  for 
30  years  and  1.2  million  miles.  He  holds 
a  Class  A  CDL  from  Idaho.  His  driving 
record  for  the  last  3  years  shows  no 
accidents  and  one  speeding  conviction 
in  a  CMV.  He  exceeded  the  speed  limit 
by  9  mph. 

9.  William  W.  Ferrell 

Mr.  Ferrell,  61,  developed  a  macular 
scar  in  his  right  eye  following  surgery  in 
January  1997.  He  also  has  some  central 
vision  loss  related  to  macular 
degeneration.  His  visual  acuity  is  20/ 
200  in  the  right  eye  and  20/25  corrected 
in  the  left.  An  ophthalmologist 
examined  him  in  2000  and  stated,  "In 
my  medical  opinion,  Mr.  Ferrell  does 
indeed  have  sufficient  vision  to  perform 
the  driving  tasks  that  would  be  required 
to  operate  a  commercial  vehicle."  Mr. 
Ferrell  reported  that  he  has  driven 
straight  trucks  for  7  years  for  400,000 
miles,  and  tractor-trailer  combinations 
12  years  for  1.2  million  miles.  He  holds 
a  Missouri  Class  A  CDL  and  has  had  no 


accidents  or  convictions  for  moving 
violations  in  a  CMV  for  the  past  3  years. 

10.  Marion  R.  Fox,  Jr. 

Mr.  Fox.  56,  has  a  chorioretinal  scar 
in  his  left  eye.  due  to  trauma  at  age  10. 
His  corrected  vision  is  20120+2  in  the 
right  eye  and  20/60-1-2  in  the  left  eye.  He 
was  examined  in  2000,  and  his 
optometrist  stated,  "Mr.  Fox  has 
sufficient  vision  to  operate  a 
conunercial  vehicle."  Mr.  Fox  reported 
that  he  has  33  years  and  3.3  milUon 
miles  of  experience  driving  tractor- 
trailer  combinations.  He  holds  an 
Indiana  Class  A  CDL,  and  has  had  no 
CMV  accidents  or  convictions  for 
moving  violations  for  the  past  3  years. 

1 1 .  Thomas  E.  Howard 

Mr.  Howard.  48.  has  had  auiterior 
uveitis  scaring  in  the  left  eye  since  age 
2.  His  vision  is  20/20,  unaided,  in  the 
right  eye,  and  hand  motion  only,  with 
correction,  in  the  left  eye.  Following  a 
2000  examination,  his  optometrist 
stated,  "I  feel  that  Mr.  Howard  should 
be  able  to  perform  the  driving  tasks 
required  for  commercial  driving."  Mr. 
Howard  reported  that  he  has  driven 
tractor-trailer  combination  vehicles  for 
30  years,  totaling  3.0  million  miles.  He 
holds  an  Indiana  Class  A  CDL,  and  his 
official  driving  record  shows  no  CMV 
accidents  or  moving  violations  in  the 
last  3  years. 

12.  James  L.  Johnson 

Mr.  Johnson,  43,  has  refractive 
amblyopia  in  his  left  eye.  His  visual 
acuity  uncorrected  in  the  right  eye  is  20/ 
20,  and  corrected  in  the  left  eye,  20/60. 
An  optometrist  examined  Mr.  Johnson 
in  2000  and  affirmed,  "This  condition 
[refractive  amblyopia)  does  not  hinder 
in  any  way  Mr.  Johnson's  ability  to 
safely  drive  or  operate  commercial 
vehicles."  According  to  Mr.  Johnson's 
application,  he  has  driven  4.8  million 
miles  in  tractor-trailer  combination 
vehicles  over  20  years.  He  holds  a  Class 
AM  CDL  from  Alabama.  In  the  last  3 
years  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  on  his  driving  record. 

13.  Spencer  E.  Leonard 

Mr.  Leonard,  48,  has  amblyopia  in  his 
right  eye.  The  visual  acuity  of  his  left 
eye  is  20/20,  with  correction,  and  the 
visual  acuity  of  his  right  eye  is  finger 
counting.  The  ophthalmologist  who 
examined  him  in  1999  noted,  "Vision 
and  ocular  condition  stable  and  patient 
is  able  to  operate  a  commercial  vehicle 
as  he  has  in  the  past."  According  to  his 
application,  he  has  24  years'  and  1.9 
million  miles'  experience  operating 
tractor-trailer  combinations,  and  12 


years'  and  180,000  miles'  experience 
operating  straight  trucks.  He  has  an 
Ohio  Class  A  CDL.  There  are  no 
accidents  and  one  conviction  for  a 
moving  violation  in  a  CMV  on  his 
driving  record  for  the  last  3  years.  The 
ticket  charged  him  with  exceeding  the 
speed  limit  by  11  mph. 

14.  John  K.  Love 

Mr.  Love,  67,  has  had  a  prosthetic  left 
eye  since  1950.  His  corrected  visual 
acuity  is  20/20  -  in  the  right  eye.  An 
optometrist  examined  him  in  2000  and 
affirmed,  "In  my  medical  opinion,  John 
Love  has  sufficient  vision  required  to 
operate  a  commercial  vehicle."  Mr.  Love 
stated  he  has  driven  tractor-trailer 
combinations  for  43  years,  accumulating 
2.1  million  miles.  He  holds  a  Wyoming 
Class  lAMTX  license.  His  official 
driving  record  for  the  last  3  years  shows 
no  accidents  and  no  convictions  for 
moving  violadons  in  a  CMV. 

1 5.  Robert  C.  Lueders 

Mr.  Lueders,  44.  suffered  trauma  to 
his  left  eye  approximately  38  years  ago, 
resulting  in  a  retinal  scar.  Best-corrected 
acuities  are  20/20  in  the  right  eye  and 
20/70  in  the  left.  As  a  result  of  an 
examination  in  1999,  his  optometrist 
stated,  "Based  on  Mr.  Lueders" 
excellent  driving  record  and  his 
comprehensive  eye  exam,  I  feel  Mr. 
Lueders  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  According  to  Mr. 
Lueders'  application,  he  has  driven 
straight  trucks  for  8  years,  acciunulating 
300,000  miles,  and  tractor-trailer 
combinations  for  15  years,  accumulating 
1.5  million  miles.  He  holds  a  Class  A 
CDL  from  Wisconsin.  In  the  last  3  years 
his  driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

1 6.  Thomas  F.  Marczewski 

Mr.  Marczewski,  34,  has  amblyopia  in 
his  left  eye.  His  visual  acuities  are  20/ 
20  in  his  right  eye  and  20/300.  not 
correctable,  in  his  left.  Following  a  2000 
examination,  his  optometrist  noted, 
"Mr.  Marczewski  has  sufficient  vision  to 
perform  driving  tasks  required  to 
operate  a  conunercial  vehicle." 
According  to  Mr.  Marczewski.  he  has 
operated  straight  trucks  for  6  years, 
accumulating  120,000  miles;  and 
tractor-trailer  combinations  for  3  years, 
accumulating  114,000  miles.  A  holder  of 
a  Class  ABCDM  CDL  from  Wisconsin, 
he  has  no  accidents  or  citations  for 
moving  violations  in  a  CMV  for  the  last 
3  years. 
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1 7.  Samson  B.  Margison 

Mr.  Margison,  48,  has  congenital 
amblyopia  and  esotropia  of  the  left  eye. 
His  corrected  visual  acuity  is  20/20+  in 
the  right  eye  and  20/400  in  the  left.  He 
was  examined  in  2000  and  his 
optometrist  stated,  "In  my  opinion  I  see 
no  reason  Mr.  Margison  should  not  be 
able  to  drive  commercially  based  on  his 
visual  status  alone."  In  his  application, 
Mr.  Margison  reported  that  he  has 
driven  straight  trucks  for  7  years, 
accumulating  49,000  miles;  and  tractor- 
trailer  combinations  for  16  years, 
accumulating  1 .6  million  miles.  He 
holds  an  Ohio  Class  A  CDL,  and  has  no 
accidents  and  one  citation  for  speeding 
in  a  CMV  on  his  driving  record  for  the 
past  3  years.  His  speed  was  12  mph  over 
the  limit. 

18.  VelmerL.  McClelland 

Mr.  McClelland,  50,  has  light 
perception  only  in  his  left  eye  due  to 
traiuna  as  a  child.  His  best-corrected 
vision  in  the  right  eye  is  20/20. 
Following  a  2000  examination,  his 
optometrist  noted,  "I  feel  patient  can 
safely  operate  a  motor  vehicle, 
(commercial)."  In  his  application,  Mr. 
McClelland  reported  that  he  has  driven 
tractor-trailer  combinations  for  15  years, 
accumulating  1.1  million  miles;  and 
straight  trucks  for  5  years,  accumulating 
250,000  miles.  He  holds  a  Texas  Class 
A  CDL  and  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  for  the  past  3  years. 

19.  Duane  A.  McCord 

Mr.  McCord,  34,  has  been  blind  in  his 
right  eye  since  age  4  due  to  trauma.  His 
best  vision  with  correction  is  20/20  in 
his  left  eye.  Following  an  examination 
in  2000,  his  optometrist  certified,  "I  feel 
since  Duane  has  had  the  visual  defect 
since  almost  birth  he  has  adapted  using 
other  visual  cues  and  can  still  operate 
a  commercial  vehicle."  Mr.  McCord 
submitted  that  he  has  driven  straight 
trucks  for  200,000  miles  in  5  years.  He 
holds  an  Illinois  Class  B  CDL,  and  his 
official  driving  record  for  the  last  3 
years  shows  no  accidents  and  no 
convictions  for  moving  violations  in  a 
CMV. 

20.  Gene  L.  Miller 

Mr.  Miller,  60,  has  a  mature  cataract 
and  exotropia  due  to  a  childhood  injvuy 
to  his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
200  in  the  left  eye.  Following  an 
examination  in  1999.  his  optometrist 
stated,  "In  my  opinion  Mr.  Miller  has 
sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Miller 
submitted  that  he  has  driven  straight 
trucks  for  2  years  and  100,000  miles; 


tractor-trailer  combination  vehicles  for  8 
years  and  800,000  miles;  and  buses  for 
2  years  and  65,000  miles.  He  holds  a 
Class  A  CDL  ft-om  the  State  of 
Washington,  and  his  driving  record 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV  during  the 
last  3  years. 

21.JohnE.Musick 

Mr.  Musick,  35,  had  a  traumatic 
injury  to  the  left  eye  in  1979,  resulting 
in  retinal  detachment  and  diffuse  retinal 
scarring,  with  an  acuity  of  hand  motion. 
His  visual  acuity  is  20/20  in  the  right 
eye,  without  correction.  Following  a 
2000  examination,  his  ophthalmologist 
stated,  "Since  he  has  been  operating  a 
commercial  vehicle  in  the  past  and  has 
had  many  years  to  adjust  to  his  visual 
deficit.  I  would  think  he  can  continue." 
Mr.  Musick  reported  that  he  has  driven 
straight  trucks  for  5  years,  totaling 
50,000  miles,  and  tractor-trailer 
combination  vehicles  for  3  years, 
totaling  105,000  miles.  He  holds  an 
Arizona  Class  A  CDL,  and  his  official 
driving  record  shows  no  CMV  accidents 
or  convictions  for  moving  violations 
during  the  last  3  years. 

22.  Bobby  G.  Pool,  Sr. 

Mr.  Pool,  45,  has  amblyopia  in  the  left 
eye.  His  vision  is  20/20  in  die  right  eye 
and  20/200  in  the  left  eye  with  best 
correction.  His  ophthalmologist 
examined  him  in  2000,  and  certified,  "I 
have  no  reason  to  believe  that  this 
patient  is  any  less  able  to  operate  a 
commercial  vehicle  now  than  in  the  last 
30  years  and  I  feel  his  visual 
requirements  should  meet  your 
guidelines."  Mr.  Pool  reported  that  he 
has  driven  tractor-trailer  combinations 
for  20  years,  accumulating  1.5  million 
miles.  He  holds  a  Texas  Class  AM  CDL. 
In  the  last  3  years,  he  has  had  one 
accident  and  no  convictions  for  moving 
violations  in  a  CMV.  Mr.  Pool  was  not 
charged  in  the  accident,  and  another 
driver  was  held  to  be  at  fault  for  failing 
to  control  speed  in  this  3-vehicle 
accident. 

23.  Robert  Radcliff,  Jr. 

Mr.  Radcliff,  39,  has  a  central  macular 
scar  and  a  corneal  scar  in  his  left  eye 
due  to  a  childhood  injury.  His 
imcorrected  visual  acuity  is  20/20  in  the 
right  eye  and  20/100  in  the  left  eye,  but 
refraction  yielded  no  improvement.  His 
optometrist  examined  him  in  2000,  and 
stated,  "In  my  opinion  Mr.  Radcliff  has 
sufficient  vision  to  drive  a  commercial 
vehicle."  Mr.  Radcliff  submitted  that  he 
has  driven  straight  trucks  for  1 1  years 
and  205,000  miles.  He  holds  a  Class  D 
license  from  Alabama.  His  driving 
record  for  the  last  3  years  shows  diat  he 


had  no  accidents  and  one  conviction  for 
speeding  in  a  CMV.  The  ticket  stated 
that  he  was  driving  16  mph  over  the 
limit. 

24.  Randolph  M.  Riffey 

Mr.  Riffey,  49,  has  amblyopia  in  his 
right  eye.  He  was  examined  in  2000,  and 
his  optometrist  found  his  visual  acuity 
to  be  20/20,  corrected,  in  the  left  eye, 
and  hand  motion  at  2  feet  in  the  right 
eye.  His  optometrist  stated,  "In 
conclusion,  Mr.  Riffey  has  a  congenital 
condition  that  is  stable  and  in  my 
medical  opinion  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Riffey  reported  that  he  has  driven 
straight  trucks  for  5  years  and  25,000 
miles,  and  tractor-trailer  combination 
vehicles  for  15  years  and  1.5  million 
miles.  He  holds  a  Virginia  Class  A  CDL, 
and  has  had  no  convictions  for  moving 
violations  or  accidents  in  a  CMV  during 
the  last  3  years. 

25.  Billy  G.  Saunders 

Mr.  Saunders,  63,  has  scarring  in  his 
right  eye,  due  to  an  injiuy  at  age  4.  His 
visual  acuity  is  20/20,  corrected,  in  his 
left  eye,  and  hand  motion  in  his  right 
eye.  Following  a  2000  examination,  his 
optometrist  stated,  "In  my  opinion  Mr. 
Saunders  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Saimders  stated  that  he  has  operated 
tractor-trailer  combination  vehicles  for 
40  years,  and  a  total  of  4.0  million 
miles.  He  holds  a  New  Mexico  Class  A 
CDL,  and  his  official  driving  record 
shows  no  accidents  or  convictions  for  a 
moving  violation  in  a  CMV  over  the  last 
3  years. 

26.  George  D.  Schell 

Mr.  Schell,  48,  has  amblyopia  in  his 
left  eye.  His  visual  acuities  are  20/20, 
imcorrected,  in  the  right  eye,  and  20/ 
200,  not  correctable,  in  the  left  eye.  An 
optometrist  examined  him  in  2000  and 
stated,  "In  my  opinion,  your  vision 
seems  to  be  stable  euid  you  have 
sufficient  vision  in  the  right  eye  to  be 
able  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Schell  indicated  that  he 
has  12  years  of  experience  driving 
tractor-trailer  combinations,  with 
900,000  miles  driven,  and  2  years  of 
experience  driving  straight  trucks,  with 
24,000  miles  driven.  He  holds  an 
Illinois  Class  A  CDL,  and  has  had  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  past  3 
years. 


27.  Gerald  L.  Sniith 

Mr.  Smith,  44,  has  amblyopia  in  his 
right  eye.  His  visual  acuity  is  20/20  best- 
corrected  in  the  left  eye  and  20/200  in 
the  right  eye.  Following  a  1999 
examination,  his  optometrist  stated, 
"Mr.  Smith  has  sufficient  vision  to 
operate  a  commercial  vehicle."  Mr. 
Smith  reports  that  he  has  operated 
tractor-trailer  combinations  for  4  years, 
accimiulating  400,000  miles.  He  holds  a 
California  Class  AMI  CDL.  He  has  no 
accidents  and  one  conviction  for 
"Driver  FaUure  to  Obey  All  Trucks  Stop 
at  Scales"  in  a  CMV  on  his  driving 
record  for  the  leist  3  years. 

28.  Scottie  Stewart 

Mr.  Stewart,  46,  has  finger  counting 
only  in  the  right  eye  due  to  trauma  at 
about  the  age  of  4.  His  visual  acuity  is 
20/20  in  the  left  eye.  His 
ophthalmologist  examined  him  in  8000 
and  stated,  "Considering  the  fact  that 
this  patient  has  been  driving 
commercial  vehicles  for  many,  many 
years  without  a  problem,  it  is  my 
opinion  that  his  vision  is  sufficient  to 
continue  to  do  the  same  task."  In  his 
application,  Mr.  Stewart  reported  that 
he  has  driven  tractor-trailer  combination 
vehicles  for  20  years,  totaling  1.1 
million  miles;  and  straight  trucks  for  2 
years  totaling  570,000  miles.  He  holds  a 
Mississippi  Class  A  CDL,  and  his 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

29.  Clarence  L.  Swann,  Jr. 

Mr.  Swann,  51,  suffered  an  injury  in 
his  right  eye  in  1962,  resulting  in  a  best- 
corrected  visual  acuity  of  20/200  in  that 
eye.  The  uncorrected  vision  in  his  left 
eye  is  20/20.  The  ophthalmologist  who 
examined  him  in  2000  stated,  "I  feel  he 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Swaim 
submitted  that  he  has  21  years' 
experience  driving  tractor-trailer 
combinations  for  a  total  of  840,000 
miles;  and  5  years'  experience  driving 
straight  trucks  for  a  total  of  150,000 
miles.  He  holds  a  Class  AM  CDL  from 
Alabama,  and  for  the  last  3  years  he  has 
no  accidents  or  convictions  for 
violations  in  a  CMV  on  his  driving 
record. 

30.  Robert  Tatum 

Mr.  Tatum,  52,  lost  his  right  eye  in  an 
accident  20  years  ago.  An  optometrist 
examined  him  in  1999,  and  certified, 
"Mr.  Tatimi  has  20/20  vision  in  his  left 
eye  and  has  been  successfully  operating 
a  commercial  vehicle  for  approximately 
20  years.  Therefore  in  my  medical 
opinion,  Mr.  Tatum  has  sufficient  vision 


to  perform  these  tasks."  Mr.  Tatum 
stated  that  he  has  operated  tractor-trailer 
combinations  for  18  years,  accumulating 
1.6  million  miles.  He  holds  a  Class  A 
CDL  from  Illinois,  and  his  driving 
record  for  the  last  3  years  shows  that  he 
had  no  accidents  and  one  conviction  for 
speeding  in  a  CMV  for  the  last  3  years. 
He  exceeded  the  speed  limit  by  10  mph. 

31.  Thaddeus  E.  Temoney 

Mr.  Temoney,  50,  has  a  macidar  scar 
in  his  right  eye  due  to  an  injury  over  25 
years  ago.  His  corrected  visual  acuity  is 
20/20  in  his  left  eye  and  20/70  in  his 
right  eye.  An  ophthalmologist  examined 
him  in  2000,  and  stated,  "I  certify  it  is 
my  medical  opinion  that  Mr.  Temoney 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  In  his  application, 
Mr.  Temoney  reported  that  he  has 
driven  strai^t  trucks  for  9  years, 
accumulating  304,000  miles.  He  holds  a 
Maryland  Class  B  CDL,  and  his  official 
driving  record  for  the  last  3  years  shows 
no  accidents  or  moving  violations  in  a 
CMV. 

32.  Roberto  R.  Turpaud 

Mr.  Turpaud,  38,  has  a  cataract  in  his 
left  eye  most  likely  caused  by  trauma 
sustained  in  1976.  He  is  able  to  see  20/ 
20  with  his  right  eye  and  20/60  with  his 
left  eye  with  correction.  His 
ophthalmologist  examined  him  in  1999, 
and  stated,  "In  my  opinion,  he  is 
qualified  based  on  his  vision  to  drive  a 
commercial  vehicle."  Mr.  Turpaud 
reported  that  he  has  driven  straight 
trucks  for  4  years  and  60,000  miles.  He 
holds  a  Washington  Operator's  License 
currently,  but  at  the  time  of  his 
application  he  held  a  Class  D  license 
from  Massachusetts.  He  has  no 
accidents  and  two  convictions  for 
moving  violations  in  a  CMV  on  his 
driving  record  for  the  last  3  years.  The 
convictions  were  for  "Failure  to  Stop" 
and  "Failure  to  Obey  Stop  Sign." 

33.  Roy  B.  Waggoner 

Mr.  Waggoner,  63,  has  refractive 
amblyopia  due  to  anisometropic 
refractive  error  in  his  left  eye  as  a  result 
of  a  childhood  injury.  The  best- 
corrected  visual  acuity  is  20/20  in  the 
right  eye  and  20/100  in  the  left.  As  the 
result  of  an  examination  in  2000,  his 
ophthalmologist  concluded,  "It  is  my 
understanding  that  Mr.  Waggoner  has 
operated  a  commercial  vehicle  for  many 
years  as  his  primary  occupation.  *  *  * 
Given  his  binocular  visual  acuity  of  20/ 
20  in  his  glasses  and  his  full  visual 
fields,  it  is  my  opinion  that  his  overall 
visual  function  is  quite  good.  *  *   *  My 
opinion,  given  these  facts,  is  that  Mr. 
Waggoner  does  have  sufficient  vision  to 


operate  a  commercial  vehicle."  Mr. 
Waggoner  reported  that  he  has  41  years 
and  4.9  million  miles  of  experience 
operating  tractor-trailers.  He  holds  a 
Class  A  CDL  from  Texas,  and  there  are 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV  on  his  driving 
record  for  the  last  3  years. 

34.  Harry  C.  Weber 

Mr.  Weber,  65,  has  amblyopia  in  his 
left  eye.  His  visual  acmty  is  20/20  in  the 
right  eye,  and  20/100  in  the  left  eye.  His 
optometrist  examined  him  in  2000,  and 
stated,  "Mr.  Weber  has  sufficient  vision 
to  perform  the  driving  tasks  required  to 
operate  his  commercial  vehicle  as  he 
performs  his  duties,  with  no  record  of 
accidents  or  tickets."  Mr.  Weber 
reported  that  he  has  driven  straight 
trucks  for  45  years,  accimiulating 
810,000  miles.  He  holds  a  Class  C 
license  from  Maryland  currentiy,  but 
held  a  Class  B  CDL  at  the  time  of 
application.  He  has  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  on  his  driving  record  for  the  past 
three  years. 

35.  Yu  Weng 

Mr.  Weng,  51,  has  amblyopia  of  the 
left  eye.  His  best-corrected  visual  acuity 
is  20/25  in  the  right  eye  and  20/50  in 
the  left  eye.  In  2000  his  ophthalmologist 
examined  him  and  affirmed,  "It  is  my 
opinion  that  Mr.  Weng  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle  without  problem."  Mr.  Weng 
submitted  that  he  has  16  years' 
experience  driving  tractor-trailer 
combinations  over  2.3  million  miles.  He 
holds  a  Class  A  CDL  from  New  Jersey. 
His  driving  record  for  the  last  3  years 
has  no  accidents  and  one  conviction  for 
"Failure  to  [Use  Chains]  When 
Required"  in  a  CMV. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  We 
will  consider  all  comments  that  we 
receive  before  the  close  of  business  on 
the  closing  date  indicated  in  the  "Dates" 
section.  We  will  continue  to  place 
comments  that  we  receive  after  the 
closing  date  in  the  docket,  and  we  will 
consider  them  to  the  extent  practicable, 
but  the  FMCSA  may  publish  in  the 
Federal  Register  a  notice  of  final 
determination  at  any  time  after  the  close 
of  the  comment  period. 

Authority:  49  U.S.C.  322,  31136  and  31315; 
49CFR1.73. 
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Issued  on:  December  8,  2000. 
Brian  M.  McLaughlin, 
Acting  Assistant  Administrator. 
[FR  Doc.  00-31921  Filed  12-13-00;  8:45  am) 
BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

RESEARCH  AND  SPECIAL 
PROGRAMS  ADMINISTRATION 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Application  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 


hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  natiue  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  [e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  December  29,  2000. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 


Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  jure  available  for  inspection 
in  the  Records  Center,  Nassif  Building, 
400  7th  Street  SW,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  December  8. 
2000. 

}.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application 

No. 

Docket  No. 

Applicant 

Modifrcation 

of 
exemption 

8451 -M 

TRW  Automotive,  Queen  Creek,  AZ  (See  Footnote  1) 

8451 

8723-M 

Senex  Explosives.  Inc.,  Cuddy,  PA  (See  Footnote  2)   . 

8723 

8760-M 

Barton  Solvents,  Inc.,  Des  Moines,  lA  (See  Footnote  3) 

8760 

9929-M 

Ort)ital  Sciences  Corporation,  Genmantown  MD  (See  Footnote  4) 

9929 

10869-M 

Norris  Cylinder  Company,  Longview,  TX  (See  Footnote  5)  

10869 

11526-M 

BOC  Gases,  Murray  Hill.  NJ  (See  Footnote  6)  

11526 

11691-M 

Universal  Flavors  Corporation  Indianapolis  IN  (See  Footnote  7) 

11691 

12022-M 

RSPA-1 998-3308 

Taylor-Wharton  (Harsco  Gas  &  Fluid  Control  Group),  Harrisburg,  PA  (See  Footnote  8) 

12022 

12102-M       1     RSPA-1 998-^*019 

Onyx  Environmental  Services,  L.L.C.,  Ledgewood,  NJ  (See  Footnote  9)  

12102 

12581-M       1     RSPA-2000-8387 

Ball  Aerospace  &  Technologies  Corp.,  Boulder,  CO  (See  Footnote  10)  

12581 

12582-M 

RSPA-2000-8385 

State  of  Michigan  (Dept.  of  State  Police),  East  Lansing,  Ml  (See  Footnote  11)  

12582 

^  To  modify  the  exemption  to  waive  the  requirement  to  have  a  copy  of  the  exemption  accompany  the  shipment  of  not  more  than  25  grams  of 
Division  1.1  materials. 

2  To  modify  the  exemption  to  authonze  an  additional  non-DOT  specification  repump  unit  for  bulk  shipment  of  certain  blasting  agents. 

3  To  modify  the  exemption  to  allow  tor  the  transportation  of  additional  Class  3  materials  in  cargo  tanks  having  six  or  more  compartments. 

*To  modify  the  exemption  to  update  the  list  of  cargo  air  carriers  and  airports  of  departure  for  the  transport  of  rocket  motors  having  weights  ex- 
ceeding those  specified  in  the  regulations. 

5  To  modify  the  exemption  to  clarify  the  fracture  toughness  test  requirements,  for  design  qualification  only,  of  non-DOT  specification  steel  cyl- 
inders transporting  certain  compressed  gases. 

6  To  modify  the  exemption  conceming  the  calibration  cylinder  specification  testing  requirements  of  3A  and  3AA  cylinders. 

'■  To  modify  the  exemption  to  allow  for  the  transportation  of  an  additional  Class  8  material  exempt  from  segregation  requirements;  competent 
authority  approval. 

8  To  modify  the  exemption  to  include  3BN  cylinders  and  alternative  test  equipment/procedures  for  use  in  transporting  Division  2.1,  2  2  and  2  3 
materials. 

9  To  modify  the  exemption  to  allow  for  the  transportation  of  densitized  Division  5.1  and  additional  Class  3  materials;  cargo  vessel  as  an  addi- 
tional mode  of  transportation;  expanded  transportation  services. 

^°To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  helium  in  non-DOT  specification  packaging. 
^'To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  first  aid/trauma  kits  containing  2.2  gases  in  a 
passenger-carrying  aircraft. 


(FR  Doc.  00-31931  Filed  12-13-00;  8:45amj 

BILUNG  CODE  4»10-6(MM 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 


Hazardous  Materials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
AppUcation"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  January  16,  2001. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 

New  Exemptions 


comments  is  desired,  include  a  self- 
addressed  stamped  envelope  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility,  PL-401,  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building.  400  7th  Street,  SW, 
Washington,  DC  20590  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exempdons  is  pubUshed  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  December  8, 
2000. 

).  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 


12586-N 


12587-N 


12591-N 


12592-N 


Docket  No. 


RSPA-00-8480 
RSPA-00-8481 

RSPA-OG-8484 

RSPA-00-8483 


Applkarit 


Wilsonart  International  Inc., 
Temple,  TX. 

Georgia-Pacific  Corp., 
Crossett,  AR. 


SGL  Carbon,  LLC,  Morgan- 
town,  NC. 


Matson  Navigation  Co.,  San 
Francisco,  CA. 


Regulation(s) 
affected 


49  CFR  174.67(1) 
andO) 

49  CFR 
1 73.31  (d)(1)(vi). 


49  CFR  174.67  (1) 
and(j). 


49  CFR  176.905 


Nature  of  Exemption  Thereof 


To  authorize  rail  cars  to  remain  attached 
white  standing  witfiout  the  physkal 
presence  of  an  unloader.  (mode  2) 

To  exempt  rail  cars  containing  hazardous 
materials  from  rupture  disc  inspection 
and  replacement  and  marVing  require- 
ment, (mode  2) 

To  authorize  rail  cars  to  remain  con- 
nected while  standing  without  Vne 
physk^al  presence  of  an  unk>ader. 
(mode  2) 

To  authorize  tf>e  transportation  in  com- 
merce of  combustkjn-powered  motor 
vehicles  in  freight  containers  in  cargo 
vessel  hoWs  that  are  not  ventilated 
(mode  3) 


(FR  Doc.  00-31932  Filed  12-13-00;  8:45  am] 

BILUNG  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974,  as  Amended: 
System  of  Records 

AGENCY:  Departmental  Ofiices,  Treasury. 

ACTION:  Notice  of  alteration  of  Privacy 
Act  System  of  Records. 

SUMMARY:  The  Department  of  the 
Treasury,  Departmental  Offices  (DO), 
gives  notice  of  a  proposed  alteration  to 
the  system  of  records  entitled 
"Personnel  Security  System — Treasury/ 
DO  .004,"  which  is  subject  to  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  The  system  notice  was  last 


published  in  its  entirety  on  December 
17,  1998,  at  63  FR  69721. 
DATES:  Comments  must  be  received  no 
later  than  January  16,  2001.  The 
proposed  alteration  will  be  effective 
January  24,  2001  unless  DO  receives 
comments  which  would  residt  in  a 
contrary  determination. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Department  of  the 
Treasiuy,  Departmental  Offices,  1500 
Pennsylvania  Avenue,  NW,  Room  3180 
Annex,  Washington,  DC  20220. 
Comments  received  will  be  available  for 
inspection  at  the  same  address  between 
the  hours  of  8:30  a.m.  and  4:30  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Tursic,  Office  of  Security,  (202)  622- 
1120. 

SUPPLEMENTARY  INFORMATION:  The 
original  publication  of  this  system  of 
records  concerned  the  collection  of 


information  relevant  to,  or  necessary  for, 
making  suitability,  employability 
retention,  or  security  clearance 
determinations.  The  Department  is 
altering  this  system  to;  (1)  Include  the 
Disclosure  and  Written  Authorization 
form  that  is  mandated  by  the 
amendments  to  the  Fair  Credit  and 
Reporting  Act;  (2)  delete  the  current 
routine  use  and  add  six  new  routine 
uses;  (3)  add  contractor  employees  as  a 
category  of  individuals  covered  by  the 
system;  (4)  create  a  Treasury-wide 
notice;  (5)  add  system  locations  and 
managers;  and  (6)  revise  the  retention 
and  disposal  of  the  records  on 
government  and  contractor  employees. 

The  following  notices  of  systems  of 
records  maintained  by  Treasury  bureaus 
will  be  deleted  on  January  24,  2001. 

ATF  .006 — Internal  Security  Record 
System: 


78262 


Federal  Register / Vol.  65,  No.  241 /Thursday,  December  14,  2000 /Notices 


Federal  Register /Vol.  65,  No.  241 /Thursday,  December  14,  2000 /Notices  78263 


CC  .014 — Persomiel  Security/ 

Investigation  Files/Employee/ 

Applicant  Reference  File 
BEP  .044 — Personnel  Security  Files  and 

Indices; 
FMS  .008 — Personnel  Security  Records; 
Mint  .002 — Current  Employee  Security 

Identification  Record; 
OTS  .013 — Personnel  Security  and 

Suitability  Program. 
A  segment  of  the  records  formerly 
maintained  in  Treasury/IRS  60.008 — 
Security,  Background,  and  Character 
Investigation  Files,  Inspection,  and 
which  were  transferred  to  the  Treasury 
Inspector  General  for  Tax 
Administration  (TIGTA),  pursuant  to 
the  IRS  Restructiu-ing  and  Reform  Act  of 
1998,  are  included  in  this  Treasury- 
wide  Privacy  Act  notice.  Other  records 
formerly  maintained  in  Treasurj'/IRS 
60.008,  were  transferred  to  the  Assistant 
Commissioner  (Support  Services)  and 
are  now  included  in  Treasury/IRS 
34.021 — Personnel  Security 
Investigations,  National  Background 
Investigations  Center,  as  published  on 
June  15,  1999,  at  64  FR  32096. 

The  altered  system  of  records  report 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  has  been  submitted  to  the 
Committee  on  Government  Reform  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  0MB  Circular  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  February  8,  1996. 

The  Department  proposes  to  alter 
system  of  records  "Treasury/DO  .004 — 
Personnel  Security  System"  as  noted 
above.  The  notice  is  published  in  its 
entirety  below. 

Date:  December  7,  2000. 

W.  Earl  Wright,  Jr., 

Chief  Management  and  Administtxitive 
Programs  Officer. 

Treasury/DO  .004 

SYSTEM  NAME: 

Personnel  Security  System-Treasury/ 
DO. 

SYSTEM  LOCATION: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW.  Room  3180 
Annex,  Washington,  DC  20220.  Other 
locations  at  which  the  system  is 
maintained  by  Treasury  bureaus  and 
their  associated  offices  are: 

1.  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

b.  Financial  Crimes  Enforcement 
Network  (FinCEN):  2070  Chain  Bridge 
Road,  Vienna.  VA  22182. 


c.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW,  Washington, 
D.C. 20220. 

d.  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

2.  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW,  Washington,  D.C.  20226. 

3.  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

4.  United  States  Customs  Service  (CS): 
1300  Pennsylvania  Avenue,  NW, 
Washington  D.C.  20229 

5.  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW, 
Washington,  D.C.  20228. 

6.  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  GA.  31524. 

7.  Financial  Management  Service 
(FMS):  401  14th  Street,  SW, 
Washington,  D.C.  20227. 

8.  United  States  Mint  (MINT):  801  9th 
Street,  NW,  Washington,  DC  20220. 

9.  Bureau  of  the  Public  Debt  (BPD): 
200  Third  Street,  Parkersburg,  WV 
26101. 

10.  Office  of  Thrift  Supervision  (OTS): 
1700  G  Street,  NW,  Washington,  D.C. 
20552. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Current  and  former  government 
employees,  applicants  and  contractor 
employees  occupying  or  applying  for 
sensitive  positions  in  the  Department, 
(2)  current  and  former  senior  officials  of 
the  Department  and  Treasury  bureaus, 
and  those  within  the  Department  who 
are  involved  in  personnel  security 
matters,  and  (3)  ciurent  employees, 
applicants  and  contractor  employees 
who  are  appealing  a  denial  or  a 
revocation  of  a  security  clearance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Background  investigations,  (2)  FBI 
and  other  agency  name  checks,  (3) 
investigative  information  relating  to 
personnel  investigations  conducted  by 
the  Department  of  the  Treasury  and 
other  Federal  agencies  and  departments 
on  a  pre-placement  and  post-placement 
basis  to  make  suitability  and 
employability  determinations  and  for 
granting  seciuity  clearances,  (4)  card 
records  comprised  of  Notice  of 
Personnel  Security  Investigation  (TD  F 
67-32.2)  or  similar  previously  used  card 
indexes,  and  (5)  an  automated  data 
system  reflecting  identification  data  on 
applicants,  incumbents  and  former 
employees,  disclosure  and  authorization 
forms,  and  record  of  investigations, 
level  and  date  of  security  clearance,  if 
any,  as  well  as  status  of  investigations. 


and  (6)  records  pertaining  to  the  appeal 
of  a  denial  or  a  revocation  of  a  security 
clearance. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450,  Sections  2 
and  3,  Executive  Order  12958.  and 
Executive  Order  12968. 

PURPOSE(S): 

This  system  is  used  to  maintain 
records  that  assure  the  Department  is 
upholding  the  highest  standards  of 
integrity,  loyalty,  conduct,  and  security 
among  its  personnel  and  contract 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  appropriate  Federal,  state,  local 
and  foreign  agencies  for  the  purpose  of 
enforcing  and  investigating 
administrative,  civil  or  criminal  law 
relating  to  the  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearemce,  license,  contract,  grant  or 
other  benefit; 

(2)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena  where  relevant 
or  potentially  relevant  to  a  proceeding, 
or  in  connection  with  criminal  law 
proceedings; 

(3)  the  Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  of  the 
Treasury  is  authorized  to  appear,  when: 
(a)  The  Department  of  the  Treasury,  or 
any  component  thereof;  or  (b)  any 
employee  of  the  Department  of  the 
Treasury  in  his  or  her  official  capacity; 
or  (c)  any  employee  of  the  Department 
of  the  Treasury  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  Department  of  the 
Treasury  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States, 
when  the  Department  of  the  Treasury 
determines  that  litigation  is  likely  to 
affect  the  Department  of  the  Treasury  or 
any  of  its  components;  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  or  the 
Department  of  the  Treasury  is  deemed 
by  the  Department  of  the  Treasiuy  to  be 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  the  disclosure 
is  compatible  with  the  purpose  for 
which  records  were  collected; 


(4)  a  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(5)  third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  pertinent  to  the 
investigation; 

(6)  the  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Equal  Employment  Opportunity 
Commission,  Federal  Labor  Relations 
Authority,  and  the  Office  of  Special 
Counsel  for  the  purpose  of  properly 
administering  Federal  personnel 
systems  or  other  agencies'  systems  in 
accordance  with  applicable  laws, 
Executive  Orders,  and  regulations;  and 

(7)  unions  recognized  as  exclusive 
bargaining  representatives  under  5 
U.S.C.  chapter  71,  and  other  parties 
responsible  for  the  administration  of  the 
Federal  labor-management  program  if 
needed  in  the  performance  of  their 
authorized  duties. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DiSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  index  cards,  and 
magnetic  media. 

RETRIEVABILmr: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Paper  records  are  stored  in  locked 
metal  containers  and  in  locked  rooms. 
Electronic  records  are  password 
protected.  Access  is  limited  to  officials 
who  have  a  need  to  know  in  the 
performance  of  their  official  duties  and 
whose  background  investigations  have 
been  favorably  adjudicated. 

RETENTION  AND  DISPOSAL: 

The  records  on  government 
employees  and  contractor  employees  are 
retained  for  the  duration  of  their 
employment  at  the  Treasury 
Department.  The  records  on  applicants 
not  selected  and  separated  employees 
are  destroyed  or  sent  to  the  Federal 
Records  Center  in  accordance  with 
General  Records  Schedule  18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices: 
Director  of  Security,  1500  Peimsylvania 
Avenue,  NW.,  Room  3180  Annex, 
Washington,  DC  20220. 

The  system  managers  for  the  Treasiuy 
components  are: 

1.  (a)  DO:  Director  of  Security,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

(b)  FinCEN:  Security  Director,  2070 
Chain  Bridge  Road,  Vienna,  VA  22182. 


(c)  OIG:  Personnel  Officer,  740  15th 
St.,  NW,  Suite  510,  Washington,  DC 
20220. 

(d)  TIGTA:  Security  Officer,  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

2.  ATF:  Deputy  Assistant  Director 
(Management),  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

3.  BPD:  Director,  Division  of 
Administrative  Services,  200  Third 
Street,  P.O.  Box  1328,  Parkersburg,  WV 
26106-1318. 

4.  USCS:  Chief,  Security  Management 
Branch,  1 300  Pennsylvania  Avenue, 
NW,  Washington,  DC  20229. 

5.  FLETC:  Associate  Director  for 
Planning  &  Resources,  Glynco,  GA 
31524. 

6.  OCC:  Director,  Administrative 
Services  Division,  250  E  Street,  SW, 
Washington,  DC  20219. 

7.  BEP:  Chief,  Office  of  Security.  14th 
&  C  Streets,  NW,  Room  113M, 
Washington,  DC  20228. 

8.  FMS:  Director,  Administrative 
Programs  Division,  3700  East  West 
Highway,  Hyattsville,  MD  20782. 

9.  Mint:  Director  of  Security,  801  9th 
Street,  NW,  Washington,  DC  20220. 

10.  OTS:  Director,  Prociu^ment  and 
Administrative  Services,  1700  G  Street, 
NW,  Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  who  seek  access  to  any 
record  contained  in  the  system  of 
records,  or  seek  to  contest  its  content, 
may  inquire  iir  accordance  with 
instructions  given  in  the  Appendix  for 
each  Treasury  component  appearing  at 
31  CFR  Part  1,  Subpart  C. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authorized  by  those 
concerned,  information  obtained  iroia 
current  and  former  employers,  co- 
workers, neighbors,  acquaintances, 
educational  records  and  instructors,  and 
police  and  credit  record  checks. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C. 
552a  (c)(3),  (d)(1),  (2).  (3),  and  (4),  (e)(1), 
(e)(4)(G),  (H),  and  (I),  and  (,f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(5).  (See  31  CFR  1.36). 
[FR  Doc.  00-31794  Filed  12-13-00;  8:45  am) 
BiLUNG  CODE  4810-2&-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Privacy  Act  of 
1974,  As  Amended;  System  of  Records 

agency:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  Proposed  Privacy  Act 
System  of  Records. 

summary:  The  Department  is 
consolidating  systems  of  records 
pertaining  to  the  parking  and  carpool 
programs  into  one  Treasury-wide 
system  of  records  entitled  "Treasury/DO 
.204 — ^Parking  and  Carpool  Program 
Records." 

DATES:  Comments  must  be  received  no 
later  than  January  16,  2001.  The 
proposed  system  of  records  will  be 
effective  January  23,  2001,  unless  the 
Department  receives  comments  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
Disclosure  Services,  Department  of  the 
Treasiuy,  1500  Pennsylvania  Ave.,  NW., 
Washington,  DC.  20220. 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Smith,  Program  Manager,  Facilities 
Management  Division.  (202)  622-0989, 
fax  (202)  622-5334. 
SUPPLEMENTARY  INFORMATK>N:  The 
Department  is  consolidating  systems  of 
records  pertaining  to  the  parking  and 
carpool  programs  into  one  Treasury- 
wide  system  of  records.  Department  of 
the  Treasury  system  of  records  notices 
were  last  published  in  their  entirety 
beginning  at  63  FR  69716  on  December 
17,  1998.  In  the  proposed  notice  each 
Treasiuy  bureau  is  listed  as  a  "System 
Location"  and  the  official  responsible 
for  the  program  at  each  bureau  is 
identified  under  "System  Manager." 

In  certain  instances,  employer- 
provided  parking  may  constitute  a 
taxable  fringe  benefit  subject  to  26 
U.S.C.  132(f),  and  the  system  will 
contain  information  necessary  to  report 
the  taxable  income,  withhold  the 
necessary  income  and  employment 
taxes,  and  report  the  amount  on  an 
employee's  W-2  and  Leave  and 
Earnings  Statement.  In  addition,  the 
Department  may  collect  medical 
information  from  a  person  seeking  a 
handicapped  parking  permit  and  if 
needed,  disclose  the  medical 
information  to  a  physician  for 
determining  the  individual's  eligibility 
for  a  handicap  permit. 

The  following  system  of  records 
notices  will  be  deleted  on  January  23, 
2001: 

Treasury /CS  .172— Parking  Permits  File 
Treasury/BEP  .043 — Parking  Program 

Records 
Treasury/IRS  34.005— Parking  Space 
Application  and  Assigiunent 
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Treasury/OTS  .007 — Employee  Parking. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  0MB  Circular 
A-130,  Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,  dated  February  8,  1996. 

This  system  of  records,  "Treasury /DO 
.204 — Parking  and  Carpool  Program 
Records"  is  published  in  its  entirety 
below. 

Dated:  December  7,  2000. 

W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

Treasury/DO  .204 

SYSTEM  NAME: 

Parking  and  Carpool  Program 
Records — Treasury/DO . 

SYSTEM  location: 

Department  of  the  Treasvuy,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  The  locations  at 
which  the  system  is  maintained  by 
Treasiuyf  bureaus  and  their  associated 
field  offices  are: 

1.  a.  Departmental  Offices  (DO):  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

b.  The  Office  of  Inspector  General 
(OIG):  740  15th  Street,  NW,  Washington, 
DC  20220. 

c.  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA):  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

2.  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF):  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

3.  Office  of  the  Comptroller  of  the 
Currency  (OCC):  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

4.  United  States  Customs  Service  (CS): 
1300  Permsylvania  Avenue,  NW, 
Washington,  DC  20229. 

5.  Bureau  of  Engraving  and  Printing 
(BEP):  14th  &  C  Streets,  SW. 
Washington,  DC  20228. 

6.  Federal  Law  Enforcement  Training 
Center  (FLETC):  Glynco,  Ga.  31524. 

7.  Financial  Management  Service 
(FMS):  401  14th  Street,  SW, 
Washington,  DC  20227. 

8.  Internal  Revenue  Service  (IRS): 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

9.  United  States  Mint  (MINT): 
Judiciary  Square  Building,  633-3rd 
Street.  NW,  Washington,  DC  20220. 


10.  Bureau  of  the  Public  Debt  (BPD):- 
200  Third  Street,  Parkersburg,  WV 
26101. 

1 1 .  United  States  Secret  Service 
(USSS):  950  H  Street,  NW,  Washington, 
DC  20001. 

12.  Office  of  Thrift  Supervision  (OTS): 
1700  G  Street,  NW,  Washington,  DC 
20552. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  employees  of  the  Department 
and  individuals  from  other  Goverrmient 
agencies  or  private  sector  organizations 
who  may  use,  or  apply  to  use,  parking 
facilities  or  spaces  controlled  by  the 
Department.  Individuals  utilizing 
handicapped  or  temporary  guest  parking 
controlled  by  the  Department. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  the  name, 
position  title,  manager's  name, 
organization,  vehicle  identification, 
arrival  and  departure  time,  home 
addresses,  office  telephone  numbers, 
social  security  numbers,  badge  number, 
and  service  computation  date  or  length 
of  service  with  a  component  of  an 
individual  or  principal  carpool 
applicant.  Contains  name,  place  of 
employment,  duty  telephone,  vehicle 
license  number  and  service  computation 
date  of  applicants,  individuals  or 
carpool  members.  For  parking  spaces, 
permit  number,  priority  group 
(handicapped,  job  requirements/ 
executive  officials  (SES)  or  carpool/ 
vanpool).  Medical  information  may  also 
be  included  when  necessary  to 
determine  disability  of  applicant  when 
applying  for  handicapped  parking 
spaces. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  44  U.S.C.  3101;  Treasury 
Department  Order  No.  165,  revised  as 
amended.  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended. 

PUR»>OSE(S): 

The  records  are  used  to  administer 
parking,  carpool  and  vanpool  programs 
within  the  Department.  The  system 
enables  the  Department  to  allocate  and 
check  parking  spaces  assigned  to 
government  or  privately-owned  vehicles 
operated  by  visitors,  handicapped 
personnel,  key  personnel,  employees 
eligible  to  participate  in  a  parking 
program  and  carpools  or  vanpools.  The 
Department  is  also  able  to  compare 
these  records  with  other  Federal 
agencies  to  ensure  parking  privileges  or 
other  employee  transportation  benefits 
are  not  abused. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  State,  local, 
or  foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regvdation; 

(2)  A  Congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the. 
individual  to  whom  the  record  pertains; 

(3)  A  physician  for  making  a 
determination  on  a  person's  eligibility 
for  handicapped  parking; 

(4)  A  contractor  who  needs  to  have 
access  to  this  system  of  records  to 
perform  an  assigned  activity; 

(5)  Parking  coordinators  of 
Government  agencies  and  private  sector 
organizations  for  verification  of 
employment  and  participation  of  pool 
members; 

(6)  Unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114; 

(7)  Department  of  Justice  when 
seeking  legal  advice,  or  when  (a)  the 
Department  of  the  Treasury  (agency)  or 
(b)  any  component  thereof,  or  (c)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (d)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or  (e)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
the  agency  to  be  relevemt  and  necessary 
to  the  litigation; 

(8)  Third  parties  when  mandated  or 
authorized  by  statute  or  when  necessary 
to  obtain  information  that  is  relevant  fo 
an  inquiry  concerned  with  the  possible 
abuse  of  parking  privileges  or  other 
employee  transportation  benefits; 

(9)  A  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  cormection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  relevant  or 
potentially  relevant  to  a  proceeding,  and 

(10)  Officials  of  the  Merit  Systems 
Protection  Board,  the  Federal  Labor 
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Relations  Authority,  the  Equal 
Employment  Opportunity  Commission 
or  the  Office  of  Personnel  Management 
when  requested  in  the  performance  of 
their  authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  and/or  electronic  media. 

RETHIEVABILITY: 

Name,  address,  social  security 
number,  badge  number,  permit  number, 
vehicle  tag  number,  and  agency  name  or 
organization  code  on  either  the 
applicant  or  pool  members  as  needed  by 
a  bureau.  Records  are  filed 
alphabetically  by  location. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
personnel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  the  information  in  a  record  for  a 
job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 
Protection  and  control  of  sensitive  but 
unclassified  (SBU)  records  are  in 
accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual  bureaus. 
The  IRS  access  controls  will  not  be  less 
than  those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Generally,  record  maintenance  and 
disposal  is  in  accordance  with  NARA 
General  Retention  Schedule  11,  and  any 
supplemental  guidance  issued  by 
individual  components.  Disposal  of 


manual  records  is  by  shredding  or 
burning;  electronic  data  is  erased. 
Destroyed  upon  change  in,  or  revocation 
of,  parking  assignment. 

For  the  IRS,  records  are  maintained  in 
accordance  with  Records  Control 
Schedule  301 — General  Records 
Schedule  11,  Space  and  Maintenance 
Records,  Item  4(a),  IRM  1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  managers  for  the  Treasury 
components  are: 

(l)(a)  DO:  Assistant  Director,  Parking, 
Safety  and  Farecard  Office,  Facilities 
Management  Division,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

(b)  OIG:  Director,  Administrative 
Services  Division,  Office  of  Management 
Services,  Room  510,  740  15th  Street, 
NW.,  Washington,  DC  20220. 

(c)  TIGTA:  Security  Officer,  1111 
Constitution  Ave.,  NW,  Washington,  DC 
20224. 

(2)  ATF:  Chief,  Safety  Program 
Branch,  Administrative  Programs 
Division,  Office  of  Management,  650 
Massachusetts  Ave.,  NW,  Washington, 
DC  20226. 

(3)  OCC:  Building  Manager,  Building 
Services,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

(4)  CS:  Chief  Financial  Officer,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

(5)  BEP:  Chief,  Office  of 
Administrative  Services,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

(6)  FLETC:  Associate  Director  for 
Planning  &  Resources,  Federal  Law 
Enforcement  Training  Center,  Glynco, 
GA  31524. 

(7)  FMS:  Director,  Administrative 
Programs  Division.  401  14th  Street,  SW, 
Washington,  D.C.  20227. 


(8)  IRS:  Chief,  Security  and  Safety 
Branch;  Regional  Commissioners, 
District  Directors,  Internal  Revenue 
Service  Center  Directors,  and 
Computing  Center  Directors.  (See  IRS 
Appendix  A  for  addresses.) 

(9)  MINT:  Office  of  Management 
Services,  801  9th  St.  NW.  Washington. 
DC  20220. 

(10)  BPD:  Director,  Washington 
Support  Services,  Bureau  of  the  Public 
Debt,  999  E  Street,  NW,  Washington,  DC 
20239. 

(11)  USSS:  Assistant  Director.  Office 
of  Administration,  950  H  Street,  NW, 
Washington,  DC  20373-5802. 

(12)  OTS:  Director,  Prociu^ment  and 
Administrative  Services,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-L. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Parking  permit  applicants,  members 
of  carpools  or  vanpools,  other  Federal 
agencies,  medical  doctor  if  disability 
determination  is  requested. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  00-31793  Filed  12-13-00;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60,  61,  63,  and  65 

[AD-FRL-6876-9] 
RIN  2060-AG28 

Consolidated  Federal  Air  Rule  (CAR): 
Synthetic  Organic  Chemical 
Manufacturing  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  promulgates  a 
consolidated  Federal  air  rule  for  the 
Synthetic  Organic  Chemical 
Mcinufacturing  Industry  (SOCMI).  In 
this  final  rule,  we  (EPA)  consolidate 
major  portions  of  several  new  source 
performance  standards  (NSPS)  and 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
applicable  to  storage  vessels,  process 
vents,  transfer  operations,  and 
equipment  leaks  within  the  SOCMI.  The 
final  rule  pulls  together  applicable 
Federal  SOCMI  rules  into  one  integrated 
set  of  rules  in  order  to  simplify,  clarify, 
and  improve  implementation  of  the 
existing  rules  with  which  source  owners 
or  operators  must  comply.  The 
consolidated  rule  is  an  optional 
compliance  alternative  for  SOCMI 
sources;  som-ces  may  simply  continue  to 
comply  with  existing  applicable  rules  or 
choose  to  comply  with  the  final 
consolidated  rule.  The  effects  of  this 
consolidation  are  to  improve 
understandability,  reduce  burden, 
clarify  requirements,  and  improve 
implementation  and  compliance.  This 
document  also  anDoimces  the  effective 
date  of  information  collection 
requirements  in  a  subpart  in  the  Code  of 
Federal  Regulations  relating  to 
standairds  of  performance  for  volatile 
organic  compound  emissions  from  the 
synthetic  organic  chemical 
manufacturing  industry  reactor 
processes  which  was  originally 
published  in  the  Federal  Register  on 
August  31,  1993. 
DATES:  This  final  rule  is  effective 
December  14,  2000.  The  incorporation 
by  reference  of  certain  publications  in 


the  rule  is  approved  by  the  Director  of 
the  Federal  Register  as  of  December  14, 
2000.  The  information  collection 
requirements  in  40  CFR  part  60.  subpart 
RRR,  became  effective  November  8, 
1993  when  the  Office  of  Management 
and  Budget  approved  them. 

ADDRESSES:  Docket  number  A-96-01 
contains  infonnation  we  considered  in 
developing  these  standards  and  is 
available  for  public  inspection  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street  SW,  Washington,  DC 
20460,  or  by  calling  (202)  260-7548. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor).  The  fax  number  for 
the  Center  is  (202)  260-4000  and  the  E- 
mail  address  is  "A-and-R- 
docket@epainaiI.gov."  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Colyer,  Emission  Standards 
Division  (MD-13),  U.S.  Enviroiunental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-5262,  fax  number  (919)  541-0942. 
or  E-mail:  coIyer.rick@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
preamble  provides  background 
information,  summarizes  major  changes 
to  the  CAR  since  proposal,  and 
discusses  how  we  have  met  the 
administrative  requirements  for  this 
final  rule.  This  preamble  does  not 
contain  extensive  background 
information  in  the  rule's  development 
or  how  this  rule  relates  to  other  rules. 
The  preamble  to  the  proposed  CAR  (63 
FR  57798,  October  28,  1998)  contains 
extensive  background  information, 
which  includes  these  discussions:  goals 
and  objectives,  participation, 
amendments  to  the  referencing  subparts, 
significant  decisions  in  rule 
consolidation,  delegation  of  the  CAR  to 
State  authorities,  incorporating  CAR 
requirements  into  the  title  V  permit, 
extension  of  the  consolidation  to 
include  the  State  implementation  plan, 
summary  of  benefits  and  other  impacts, 
and  additional  amendments  to 
equipment  leak  referencing  subparts. 


Judicial  Review.  Under  section 
307(d)(1)  of  the  Clean  Air  Act  (Act), 
judicial  review  of  this  final  rqle  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Coliunbia  by  February  12, 
2001.  Under  section  307(d)(7)(B)  of  the 
Act,  only  an  objection  to  this  rule  that 
was  raised  with  reasonable  specificity 
diu"ing  the  period  for  public  comment 
can  be  raised  during  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
Act,  the  requirements  established  by 
today's  final  action  may  not  be 
challenged  separately  in  any  civil  or 
criminal  proceeding  brought  to  enforce 
these  requirements. 

Background  Information  Document. 
The  consolidated  rulemaking  package 
promulgated  today  is  supported  by  a 
backgroimd  information  document  (BID) 
that  contains  a  simimary  of  the  public 
comments  received  on  the  proposal  and 
the  Administrator's  responses  to  public 
conmients.  This  document  may  be 
obtained  from  the  docket  for  this  rule, 
A-96-01,  or  through  the  World  Wide 
Web  at  http://www.epa.gov/ttn/oarpg/ 
or  from  the  U.S.  Enviroiunental 
Protection  Agency  Library  (MD-35), 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2777.  Please 
refer  to  "Consolidated  Federal  Air  Rule 
for  S5Tithetic  Organic  Chemical 
Manufacturing  Industry;  Background 
Information  for  Promulgated 
Standards,"  EPA-453/R-99-006. 

World  Wide  Web  Information.  The 
EPA  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control  on  the  World  Wide 
Web  (WWW).  An  electronic  copy  of 
today's  document  that  includes  the 
regulatory  text  is  available  through  the 
WWW  at  http://www.epa.gov/ttn/ 
oarpg/,  under  recent  actions.  For  WWW 
help  information,  call  EPA's  Web  help 
line  at  (919)  541-5384. 

Regulated  Entities.  The  regulated 
category  and  entities  potentially  affected 
by  this  action  include  the  following 
North  American  Industrial 
Classification  System  (NAICS)  and 
Standard  Industrial  Classification  (SIC) 
codes. 


Category 

NAICS 

SIC 

Examples  of  regulated  entities 

Industry 

32411 

2911 

Petroleum  Refineries.  Volatile  organic  compound  storage  vessels. 

Benzene  storage  vessels. 

Benzene  transfer  operations. 

Equipment  (values,  pumps,  connectors,  etc.)  in  benzene  service. 

Category 

NAICS 

SIC 

Examples  of  regulated  entities 

Industry 

3251 

2865 
2869 

Synttietic  organic  chemical  manufacturing  industry  units.  For  example,  producers  of  benzene,  tol- 
uene, or  any  other  chemical  listed  in  table  1  of  40  CFR  part  63,  subpart  F,  and  any  other  chemical 
manufacturing  process  unit  identified  In  an  applicable  subpart  that  references  the  use  of  this  part. 

Producers  of  polypropylene,  polyethylene,  polystyrene,  or  poly  (ethylene  terephthalate)  Producers  of 
vinyl  chloride  and  polyvinyl  chloride.  Volatile  organic  compound  storage  vessels.  Benzene  storage 
vessels.  Benzene  transfer  operations  Equipment  (valves,  pumps,  connectors,  etc.)  in  benzene 
service. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to 
elect  to  comply  with  this  rule.  This  table 
lists  the  types  of  entities  that  we  are 
now  aware  could  potentially  qualify  to 
elect  to  comply  with  this  rule.  To 
determine  whether  your  facility 
qualifies  to  implement  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  40  CFR  part  60, 
subparts  Ka,  Kb,  W.  DDD.  III.  NNN.  and 
RRR;  40  CFR  part  61,  subparts  V,  Y,  and 
BB;  and  40  CFR  part  63,  subparts  G  and 
H.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  following  outline  is  provided  to 
aid  in  locating  infonnation  in  this 
preamble. 

I.  Background  Information 

II.  Summary  of  Comments  and  Changes  Since 

Proposal 

A.  How  has  EPA  changed  the  definition  of 
the  SOCMI  CAR  unit? 

B.  Has  EPA  changed  the  scope  of  the  CAR 
since  proposal? 

C.  How  has  EPA  changed  the  connector 
monitoring  requirements? 

D.  What  changes  were  made  to  the  process 
of  implementing  the  CAR? 

in.  Other  Changes  Since  Proposal 

IV.  Has  EPA  Changed  Its  Approach  for 

Delegating  the  CAR  to  State  Authorities? 

V.  Has  EPA  changed  its  approach  for 

incorporating  CAR  requirements  into  the 
title  V  permit? 

VI.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

C.  Executive  Order  13132:  Federalism 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility 

G.  National  Technology  Treuisfer  and 
Advancement  Act 

H.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

I.  Congressional  Review  Act 

I.  Background  Information 

Over  the  past  25  years.  EPA  has 
issued  a  series  of  Federal  air  regulations, 
many  of  which  affect  the  same  plant 
site.  As  a  result,  many  facilities  are  now 
subject  to  multiple  Federal  rules 
applying  to  different  emission  points. 


Each  rule  has  its  own  emission  control 
requirements  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  Although  these  rules  were 
developed  for  different  purposes  imder 
different  statutory  authorities  and  apply 
to  different  pollutants,  they  may  impose 
many  duplicative  or  near  dupUcative 
requirements  on  a  plant  site,  thus 
complicating  implementation  of  and 
compliance  with  these  rules. 

On  March  16.  1995,  President  Clinton 
and  Vice  President  Gore  announced 
several  initiatives  aimed  at  reinventing 
environmental  regulation.  One  of  those 
initiatives  was  to  consolidate  Federal  air 
rules  so  that  all  Federal  air  rules  for  any 
single  industry  would  be  incorporated 
into  a  single  rule.  This  rule  would 
consist  of"*  *  *  one  set  of  emission 
limitations,  monitoring,  and 
recordkeeping  and  reporting 
requirements." 

We  selected  the  Federal  air  rules 
applying  to  the  SOCMI  for  a  pilot 
project  to  study  the  feasibility  and 
practical  implications  of  consohdating 
and  streamlining  existing  rules,  and  to 
establish  a  workable  process  for 
consolidation  that  can  then  be  applied 
to  other  consolidation  efforts  in  the 
future.  We  selected  the  SOCMI  as  the 
pilot  because  of  the  large  number  of 
similar  Federal  air  regulations  that  can 
apply  at  a  single  location.  The  SOCMI 
is  subject  to  NSPS  and  NESHAP  under 
the  Act,  as  well  as  to  Resource 
Conservation  and  Recovery  Act  (RCRA) 
air  standards.  The  rules  for  a  given  type 
of  emission  point  require  application  of 
controls  with  similar  control  efficiencies 
and  include  similar  design,  equipment, 
or  operating  standards.  However,  the 
standards  differ  in  their  applicability 
and  in  some  of  their  control, 
monitoring,  recordkeeping,  and 
reporting  requirements.  Additionally, 
both  the  SOCMI  and  State  air  pollution 
control  agencies  have  expressed  great 
interest  in  consolidation  of  applicable 
Federal  air  requirements  to  the  extent 
possible  for  easier  incorporation  into 
title  V  operating  permits. 

For  these  reasons,  we  believe  that 
consolidation  of  the  requirements  of  the 
various  rules  into  one  rule  greaUy 
benefits  both  the  industry  and 
govenunent  enforcement  agencies.  We 
believe  that  such  consoUdation 
improves  compliance  and  enforceabihty 
and  reduces  resource  needs. 


n.  Summary  of  Comments  and  Changes 
Since  Proposal 

We  received  16  comment  letters  on 
the  proposed  CAR.  The  most  significant 
changes  made  as  a  result  of  the 
comments  regarded  the  SOCMI  CAR 
unit,  the  scope  of  the  rule,  and 
connector  monitoring.  We  address  only 
the  major  comments  and  changes  in  this 
preeimble.  We  also  made  a  number  of 
editorial  changes  and  clarifications  to 
make  the  CAR  easier  to  read  and 
understand.  The  simunary  of  public 
comments  and  our  responses  are 
contained  in  the  "Consolidated  Federal 
Air  Rule  for  Synthetic  Organic  Chemical 
Manufactiu-ing  Industry:  Background 
Information  for  Promulgated 
Standards,"  EPA  453/R-99-006,  May 
2000,  Docket  No.  A-96-01. 

A.  How  Has  EPA  Changed  the  Definition 
of  the  SOCMI  CAR  Unit? 

We  have  eliminated  the  concept  of  a 
SOCMI  CAR  unit  (SCU),  as  proposed, 
from  the  final  rule.  Commenters  noted 
points  of  confusion  in  the  assigmnent 
procedures  and  in  the  definition  of  the 
SCU.  One  commenter  was  specifically 
concerned  that  the  complexity  of  the 
applicability  procedures  may  prohibit 
implementation  at  the  State  and  local 
levels.  Commenters  made  suggestions  to 
improve  the  clarity  of  these  provisions 
including  a  suggestion  that  the  CAR 
provide  examples  showing  how  SCU 
boundaries  are  determined;  a  rephrasing 
of  the  SCU  definition;  and  a  request  that 
the  CAR  include  a  provision  that  would 
allow  groups  of  like  equipment,  subject 
to  one  of  the  referencing  subparts,  to 
implement  the  CAR  even  though  other 
portions  of  the  SCU  continue  to  comply 
with  the  applicable  referencing  subpart. 

Because  this  is  a  pilot  program  for  the 
SOCMI,  at  proposal  we  limited  the 
equipment  that  could  opt  into  the  CIAR 
to  plant  sites  with  SOCMI  process  units. 
Therefore,  the  proposed  definition  of 
SCU  contained  specifications  for  what 
constituted  a  SOCMI  process  unit.  The 
proposed  CAR  (63  FR  57753)  specified 
that  facilities  opting  into  the  CAR  must 
do  so  on  a  SCU  basis  because  we 
thought  this  would  reduce  potential 
complexity  of  implementing  the  CAR. 
During  development  of  the  proposed 
CAR,  State  representatives  expressed  a 
desire  to  allow  larger  portions  of  sources 
to  opt  in  as  opposed  to  a  more 
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piecemeal  approach,  indicating  that  it 
would  be  easier  for  them  to  enforce  the 
rule.  Industry  representatives  generally 
preferred  to  allow  any  regulated  source 
(a  soiuce  or  facility  subject  to  a 
referencing  subpart)  to  opt  into  the  CAR. 
We  felt  that  opting  into  the  CAR  on  an 
SCU  basis  would  provide  a  small 
enough  collection  of  emission  points 
and  equipment  to  provide  operational 
flexibility  to  the  facility,  but  a  large 
enough  collection  to  avoid  possible 
conhision  and  additional  burden  for 
regulatory  authorities. 

After  reviewing  the  comments 
regarding  the  SCU  and  assignment 
procedures,  we  have  concluded  that 
eliminating  the  confusion  and 
complexity  added  by  the  assignment 
procedures  outweighs  the  reduction  in 
burden  and  complexity  to  State 
inspectors  by  requiring  facilities  to  opt 
in  on  a  SCU  (large  collection  of 
equipment)  basis.  Keeping  track  of 
which  equipment  is  in  or  out  of  a  SCU 
and  which  SCU  is  complying  with  the 
CAR  appears  to  be  more  burdensome 
than  keeping  track  of  which  emission 
point  is  complying  with  what  rule. 

Therefore,  to  simplify  the 
applicability  provisions  of  the  CAR,  we 
are  allowing,  in  the  final  CAR,  any 
affected  source  subject  to  a  referencing 
subpart  to  use  the  CAR  as  a  compliance 
option  with  two  exceptions  described 
below.  This  means  that  a  facility  may 
choose  to  opt  in.  for  example,  one 
subpart  Kb  tank  or  all  equipment  at  the 
facility  that  is  subject  to  a  referencing 
subpart.  For  both  regulator  and  industry 
personnel,  this  eliminates  the 
assignment  procedures  that  determine 
what  equipment  constitutes  a  SCU. 
With  this  change,  it  is  not  necessary  to 
keep  track  of  new  regulated  sources  and 
whether  they  are  part  of  a  SCU  or  not. 

There  are  two  situations  where  the 
regulated  source  in  the  CAR  does  not 
match  the  affected  soiuce  of  the 
referencing  subpart.  In  one  situation,  the 
affected  source  for  40  CFR  part  61 , 
subpart  V  is  an  individual  piece  of 
equipment  like  a  pump  or  a  valve.  We 
determined  that  allowing  owners  or 
operators  to  opt  in  to  the  CAR  on  an 
individual  piece  of  equipment  would 
not  be  workable.  Therefore,  owners  or 
operators  must  opt  in  the  group  of 
affected  equipment  at  a  process  unit. 
This  does  not  alter  the  applicability  of 
subpart  V  to  a  facility;  it  only  affects  the 
set  of  equipment  that  can  comply  with 
the  CAR. 

The  second  situation  where  the 
regulated  source  in  the  CAR  does  not 
match  the  affected  soiuce  of  the 
referencing  subpart  is  in  the  HON. 
Under  the  HON,  the  affected  soiuce  is 
the  total  of  all  applicable  emission 


points  at  the  plant  site  that  are  subject 
to  the  HON.  Thus,  a  HON  facility  that 
contains  more  than  one  CMPU,  would 
consist  of  only  one  affected  source, 
which  would  be  the  collection  of  all 
subject  CMPU's.  However,  under  the 
CAR  the  regulated  source  is  collection 
of  emission  points  within  each  CMPU 
(as  proposed  under  the  original  concept 
in  the  CAR  of  the  SCU).  Thus,  a  HON 
facility  can  choose  to  opt  into  the  CAR 
on  a  CMPU  basis,  and  not  the  entire 
collection  of  CMPU's  that  comprise  the 
HON  affected  source. 

Although  we  believe  that  in  most 
cases  facilities  will  opt  in  as  much 
equipment  and  as  many  emission  points 
as  possible,  the  States  and  owners  or 
operators  have  the  opportunity  to  work 
together  to  determine  the  basis  on 
which  facilities  can  opt  in  their 
equipment  that  will  provide  the  "best 
fit"  for  both  regulators  and  industry. 

B.  Has  EPA  Changed  the  Scope  of  the 
CAR  Since  Proposal? 

We  have  not  changed  the  scope  of  the 
CAR  since  proposal  except  for  one 
minor  change  that  affects  polystyrene 
process  vents.  We  received  comments 
on  incorporating  or  allowing  other  rules 
in  the  CAR,  including  the  following 
requests:  Consolidate  all  rules  that  may 
apply  to  a  facility  that  has  a  SOCMI 
process  imit  on  site,  use  the  CAR  as  a 
compUance  option  for  new  regulations, 
and  allow  rules  that  reference  the 
referencing  subparts  to  use  the  CAR  as 
a  compliance  option.  These  comments 
and  oiu  rationale  for  not  changing  the 
scope  of  the  CAR  are  discussed  in  the 
following  sections. 

1.  Incorporating  or  Allowing  Other 
Rules  in  the  CAR 

Comments:  Several  commenters 
supported  expanding  the  scope  of  the 
CAR  so  that  it  completely  incorporates 
rules  that  may  apply  to  facilities  that 
have  a  SOCMI  process  unit  on  site. 
Commenters  specifically  mentioned  the 
HON  wastewater  provisions  (40  CFR 
part  63,  subpart  G);  the  Benzene  Waste 
NESHAP  provisions  (40  CFR  part  61, 
subpart  FF);  and  the  SOCMI  wastewater 
NSPS  (40  CFR  part  60,  subpart  YYY). 
Some  commenters  requested  that 
sources  subject  to  the  Petroleum 
Refinery  NESHAP,  40  CFR  part  63, 
subpart  CC,  be  allowed  to  use  the  CAR 
to  comply  with  subpart  CC.  Two 
commenters  also  referred  to  the 
following  40  CFR  part  63  subparts  as 
rules  that  should  allow  the  CAR  as  a 
compliance  option:  I,  U,  W.  DD.  TT.  00. 
UU,  WW.  emd  JJ].  One  commenter 
requested  consolidation  of  several  other 
provisions  affecting  SOCMI  including 
the  Hazardous  Organic  NESHAP  (HON) 


Group  2  transfer  racks  and  storage 
vessels;  emission  points  not  requiring 
control  under  the  non-HON  referencing 
subparts;  marine  loading  under  40  CFR 
part  61,  subpart  BB;  and  equipment  leak 
provisions  under  subpart  BB  of  both  40 
CFR  parts  264  and  265.  One  commenter 
encouraged  us  to  define  CAR 
requirements  as  acceptable  for 
requirements  in  non-consolidated  rules 
that  are  likely  to  overlap  with  the  CAR 
at  SOCMI  sites. 

Commenters  argued  that  without 
including  additional  regulations  in  the 
consolidation,  issues  of  overlapping 
requirements  remain,  and  the  CAR 
cannot  achieve  its  goals.  One 
commenter  alleged  that  sources,  in  most 
cases,  have  no  incentive  to  use  the  CAR 
and  concluded  that  the  CAR  must 
consolidate  several  additional  rules  in 
order  to  provide  this  incentive. 

Response:  It  is  true  that  the  CAR  does 
not  consolidate  all  rules  applicable  to 
the  SOCMI  or  to  sources  with  SOCMI 
processes  on  site.  We  considered  other 
rules  in  this  consolidation.  As  stated  in 
the  preamble  to  the  proposed  rule  (63 
FR  57750),  because  the  rule  was  meant 
to  be  a  pilot  project  for  the  SOCMI.  we 
limited  the  scope  to  the  Federal  Clean 
Air  Act  rules  that  apply  to  SOCMI.  We 
thought  that  these  rules  would  provide 
benefit  to  affected  soiuces.  yet  the  scope 
would  be  defined  well  enough  to  ensure 
a  reasonable  chance  of  success.  Some 
SOCMI  rules  that  we  considered  for 
consolidation  were  subject  to  litigation, 
which  could  have  led  to  substantial 
changes,  when  the  CAR  process  started, 
and  others  are  currently  in  litigation.  It 
was  therefore  not  appropriate  to 
consolidate  these  rules  into  the  CAR 
since  they  would  likely  be  changing. 
Oiu  intention  was  to  keep  the  rule 
development  process  manageable  in 
order  to  develop  a  practical  CAR  in  a 
reasonable  amount  of  time.  The  details, 
approach,  and  regulatory  text  for 
including  additional  rules  in  the  CAR 
have  not  been  investigated.  To  include 
additional  rules  in  the  consolidation 
effort  at  this  point  would  require 
substantial  time,  resoiuces,  and  a 
supplemental  proposal.  We  consider  our 
efforts  better  spent  finalizing  this  rule. 

We  do  not  agree  that  sources  have  no 
incentive  to  use  the  CAR.  We  maintain 
that  there  can  be  significant  burden 
reduction  with  the  rules  that  are 
currently  consolidated,  and  that  the 
burden  reduction  will  persuade  sources 
to  use  the  CAR. 

2.  CAR  for  New  Regulations 

Comments:  Foiu  commenters 
requested  that  we  consider  using  the 
CAR  as  a  compliance  option  for  new 
regulations.  Two  commenters 


specifically  mentioned  the 
Miscellaneous  Organic  NESHAP.  one 
commenter  mentioned  the  Generic 
MACT.  and  one  commenter  mentioned 
the  Ethylene  MACT.  One  commenter 
recommended  that  any  new  regulations 
applicable  to  the  SOCMI  that  may  be 
promulgated  should  be  incorporated 
into  the  CAR  for  use  by  affected  sources 
that  have  opted  to  use  the  CAR.  The 
conunenter  stated  that  in  this  case, 
additional  incorporated  rules  would 
follow  part  70  on  opting  new  rules  into 
a  title  V  permit  as  they  are  promulgated. 
Response:  We  may  consider  using  the 
CAR  in  future  rulemakings.  Because  of 
the  timing  of  the  Generic  MACT's 
promulgation  (64  FR  34854;  June  29, 
1999),  it  was  not  possible  to  consolidate 
that  rule  into  the  CAR.  However,  the 
Generic  MACT  employs  similar 
structiue,  concept,  and  provisions  to  the 
CAR. 

3.  Referencing  Subparts  Using  the  CAR 

Comments:  Several  commenters 
requested  that  rules  that  refer  to 
referencing  subparts  should  be  allowed 
to  use  the  CAR  as  a  compliance  option. 
Commenters  specifically  mentioned  40 
CFR  part  63,  subpart  I,  the  polymers  and 
resins  MACT  standards,  and  40  CFR 
part  60,  subpart  DDD,  equipment  leak 
provisions.  Two  commenters  requested 
any  MACT  standard  that  points  to  the 
HON  be  allowed  the  option  to  comply 
with  the  CAR. 

Response:  We  have  not  expanded  the 
scope  of  the  final  rule  to  include  other 
regulations  that  refer  to  referencing 
subparts.  Expanding  the  scope  of  £he 
CAR  to  other  rules  at  this  point  would 
entail  additional  proposals.  The  details, 
approach,  and  ramifications  of  allowing 
the  CAR  for  these  other  rules  have  not 
been  investigated.  Many  of  the  rules  that 
point  to  the  CAR's  referencing  subparts 
for  requirements  generally  have 
complex  references,  with  conditions 
and  exceptions  to  the  referencing 
subparts.  To  allow  these  rules  to  comply 
with  the  CAR  would  require  us  to  study 
the  conditions  and  exceptions  and 
possibly  develop  detailed  references  for 
compliance  with  the  CAR.  We  are 
finalizing  this  rule  so  that  the  biuden 
reductions  associated  with  it  can  be 
used  as  soon  as  possible,  and  we  may 
consider  additional  provisions  in  later 
rulemakings. 

4.  Polystyrene  Process  Vents 

Comment:  One  commenter  noted  that 
the  proposed  language  in  §  60.560(j)  and 
(k)  would  not  allow  polystyrene  process 
vents  subject  to  40  CFR  part  60.  subpart 
DDD.  to  use  the  CAR.  These  process 
vents  have  the  same  requirements  as  the 
polypropylene  and  polyethylene 


process  vents  subject  to  subpart  DDD 
that  could  opt  into  the  CAR  under  the 
proposed  rule. 

Response:  We  agree  that  the 
polystyrene  process  vents  subject  to 
subpart  DDD  that  choose  the  control 
device  or  flare  compliance  option 
should  be  allowed  to  opt  into  the  CAR. 
We  have  edited  the  final  rule  to  allow 
this  option. 

C.  How  Has  EPA  Changed  the  Connector 
Monitoring  Requirements? 

We  have  provided  a  sensory 
inspection  alternative  to  instrument 
monitoring  for  soiut:es  subject  only  to 
40  CFR  part  60,  subpart  W  and  40  CFR 
part  61,  subpart  V.  to  eliminate  a 
disincentive  to  use  the  CAR. 

Comments:  Several  commenters  noted 
that  the  proposed  CAR  imposed  a 
significant  increase  in  equipment  leak 
monitoring  burden  for  connectors  in 
gas/vapor  or  light  liquid  service  if  the 
owner  or  operator  decided  to  opt  into 
the  CAR  for  compliance.  Specifically, 
these  connectors  subject  to  40  CFR  part 
60,  subpart  W,  and  40  CFR  part  61, 
subpart  V,  would  have  been  subject  to 
periodic  instnunent  monitoring  under 
the  CAR.  Under  the  referencing 
subparts,  however,  instrument 
monitoring  was  only  required  if  sensory 
indications  of  a  leak  were  detected.  In 
other  words,  if  plant  personnel  see, 
hear,  or  smell  a  potential  leak,  then  they 
would  investigate  the  potential  leak  by 
performing  instrument  monitoring. 

Instrument  monitoring,  the 
commenters  noted,  is  a  substantial 
burden  increase  over  sensory 
inspection.  The  commenters  felt  that 
this  created  a  financial  disincentive  to 
use  the  CAR  for  some  owners  or 
operators.  The  commenters  reasoned 
that  if  having  to  perform  routine, 
periodic  instnunent  monitoring  of 
connectors  costs  more  than  is  saved  by 
complying  with  the  CAR  at  the  rest  of 
the  faciUty,  then  the  owner  or  operator 
would  likely  decide  not  to  use  the  CAR. 

The  commenters  also  noted  that 
removing  the  requirement  for 
instrument  monitoring  still  has  the 
potential  to  achieve  an  overall  increase 
in  environmental  benefit.  By 
maintaining  the  status  quo  with  regard 
to  performing  sensory  inspection  for 
connectors,  many  subparts  V  and  W 
facilities  may  opt  into  the  CAR.  Once  in 
the  CAR,  they  must  comply  vfith  the 
CAR'S  lower  leak  definitions  for  valves 
(500  parts  per  million  (ppm))  and 
piunps  (1,000  ppm  for  pumps  in  general 
service)  instead  of  the  referencing 
subparts'  leak  definition  (10,000  ppm) 
for  this  equipment.  The  lower  le^ 
definitions  would  push  the  facilities 
towards  better  performance,  potentially 


increasing  the  benefit  to  the 
envirorunent. 

Response:  We  agree  that  initiating 
instrument  monitoring  for  connectors  at 
a  facility  currently  performing  only 
sensory  monitoring  presents  a 
significant  and  unanticipated  financial 
disincentive  to  using  the  CAR.  Because 
we  believe  that  having  more  facilities 
using  the  CAR  will  result  in  reduced 
burden  for  both  industry  and  regulators, 
we  have  provided  a  sensory  monitoring 
option  for  sources  subject  only  to 
subparts  V  and  W  to  eliminate  this 
disincentive. 

We  have  modified  the  CAR  so  that  it 
contains  an  exemption  from  the 
instrument  monitoring  protocol  for 
connectors  referenced  from  subparts  V 
and  W.  It  should  be  noted  that  the 
owner  or  operator  may  choose  to 
perform  instrument  monitoring  for  these 
connectors  if,  for  example,  the  owner  or 
operator  wanted  to  have  one  set  of 
protocols  for  all  the  connectors  at  a 
facility  and  some  of  them  were 
referenced  to  the  CAR  from  the  HON. 
Instrument  monitoring  would  be 
required  for  the  cormectors  referenced 
from  the  HON,  and  it  may  be  simpler  to 
instrument  monitor  all  of  the  connectors 
rather  than  single  out  some  connectors 
for  instrument  monitoring  and  others  for 
sensory  inspection. 

No  degradation  of  environmental 
protection  results  from  the  CAR 
requiring  sensory  monitoring  for 
cormectors  referenced  irom  subparts  V 
and  W  because  that  is  what  those  two 
referencing  subparts  currently  require. 
In  fact,  as  commenters  noted,  because 
the  CAR  consolidates  on  lower  leak 
definitions  for  other  equipment, 
environmental  protection  will 
potentially  be  strengthened  because 
subparts  V  and  W  have  a  10.000  ppm 
leak  definition. 

D.  What  Changes  Were  Made  to  the 
Process  of  Implementing  the  CAR? 

We  clarified  the  provisions  for  setting 
the  implementation  schedule  to  specify 
that  the  schedule  must  be  set  by  mutual 
agreement  with  the  Administrator.  This 
language  was  also  revised  to  be 
copsi  stent  with  the  CAR  most  likely 
being  a  minor  permit  modification  to  a 
title  V  permit.  In  the  proposed  CAR,  the 
implementation  schedule  was  to  be 
established  in  a  title  V  permit.  It  was 
meant  to  require  that  the  regulated 
source  propose  the  implementation 
schedule  in  a  title  V  amendment.  The 
final  schedule  as  approved  by  the 
permitting  authority  would  be 
established  in  the  title  V  permit.  In 
other  words,  the  permitting  authority 
would  signal  approval  by  including  the 
schedule  in  the  title  V  permit.  However, 
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since  the  title  V  amendment  is  a  minor 
permit  modification,  there  is  no  real 
opportunity  for  the  permitting 
authority's  approval.  Therefore,  the 
language  associated  with  the 
implementation  schedule  was  modified 
to  establish  the  schedule  by  mutual 
agreement  between  the  source  and  the 
permitting  authority  outside  the  title  V 
process. 

m.  Other  Changes  Since  Proposal 

In  addition  to  those  changes 
discussed  in  section  II  of  this  preamble, 
we  made  numerous  other,  less 
significant,  changes,  including  editorial 
changes  and  corrections  to  make  the 
rule  more  clear.  Most  of  these  changes 
were  made  in  response  to  comment  and 
are  discussed  in  detail  in  the  BID  (see 
the  ADDRESSES  section  of  this  preamble). 

rv.  Has  EPA  Changed  Its  Approach  for 
Delegating  the  CAR  to  State 
Authorities? 

No.  Oiu-  approach  is  outlined  here 
and  clarification  is  provided  regarding 
States  that  do  not  have  delegated 
authority  of  the  underlying  rules  but 
have  an  approved  title  V  program. 

At  proposal,  we  specifically  requested 
conunent  on  this  streamlined  approach 
to  State  delegation.  Commenters  who 
commented  on  delegation  were 
unanimous  in  support  of  our  approach. 
They  agreed  with  our  rationale  and 
echoed  our  belief  that  the  approach  we 
outlined  will  facilitate  and  expedite 
delegation  and  implementation  of  the 
CAR. 

To  avoid  impeding  the  adoption  of 
the  CAR.  we  specified  a  streamlined 
approach  to  implement  the  CAR  using 
State  authorities  who  have  been 
delegated  authority  for  the  referencing 
subparts.  Our  approach  is  based  on  two 
steps.  First,  we  intend  to  recognize  the 
CAR  as  an  alternative  compliance 
approach  to  the  referencing  subparts. 
Second,  we  intend  to  waive  the  need  for 
formal  delegation  of  the  CAR  where  the 
State  is  already  delegated  authority  to 
implement  the  underlying  NSPS  or 
NESHAP.  The  details  and  implications 
of  both  of  these  steps  are  discussed  in 
detail  in  the  proposal  preamble  (63  FR 
57784;  October  28,  1998). 

One  commenter  supported  an 
approach  that  woidd  provide  for 
implementation  of  the  CAR  in  States 
with  an  approved  title  V  program, 
regardless  of  whether  the  State  has 
received  formal  delegation  of  the 
underlying  rules.  We  agree  with  the 
commenter  that  delegation  of  the  CAR 
could  also  occiu  when  States  have  an 
approved  title  V  program.  We  recognize 
that  fewer  States  have  accepted 
delegation  of  the  part  63  rules  than  the 


parts  60  and  61  rules.  By  incorporating 
the  part  63  rules  into  the  title  V  permit 
as  applicable  requirements,  the  terms 
and  conditions  of  the  part  63  rules 
become  enforceable  by  the  permitting 
authority  through  the  permit,  as  if  the 
part  63  rules  themselves  were  delegated. 
We  agree  that  the  CAR  could  be 
delegated  to  permitting  authorities  with 
approved  title  V  programs  in  place; 
however,  there  are  advantages  to 
obtaining  formal  delegation  of  the  CAR 
by  the  permitting  authority.  Delegation 
should  be  conditioned  to  ensure  the 
CAR  is  substantively  incorporated 
unchanged  into  the  permit. 

As  stated  above,  there  are  advantages 
to  accepting  formal  delegation  of  the 
CAR.  Permitting  authorities  that  accept 
formal  delegation  of  the  CAR  through 
accepting  delegation  of  the  referencing 
subparts,  i.e.,  the  HON  (or  accept  formal 
delegation  of  any  section  112 
requirement),  are  the  clear  enforcement 
authorities.  In  other  words,  if  the 
permitting  authority  does  not  accept 
formal  delegation  of  the  referencing 
subparts,  then  the  EPA  Regional  Office 
remains  the  enforcement  authority,  and 
sources  must  submit  duplicate  reports 
to  both  the  EPA  Regional  Office  and  the 
permitting  authority.  Additionally,  if 
the  permitting  authority  accepts  formal 
delegation  of  the  referencing  subparts, 
then  the  permitting  authority  can  make 
the  discretionary  decisions  regarding 
the  general  provisions  authorities.  For 
example,  if  a  source  wants  to  change 
some  facet  of  its  monitoring  program, 
then,  in  some  cases,  a  permitting 
authority  that  has  accepted  delegation  of 
the  CAR  will  be  able  to  approve  this 
change.  See  the  40  CFR  part  63,  subpart 
E  preamble  (64  FR  1879;  January  12, 
1999)  for  more  information. 

V.  Has  EPA  Changed  Its  Approach  for 
Incorporating  CAR  Requirements  Into 
the  Title  V  Permit? 

No.  At  proposal,  we  specifically 
requested  comment  on  oiu 
interpretation  of  using  the  minor  permit 
modification  mechanism  to  implement 
the  CAR  at  title  V  sources.  Commenters 
agreed  and  expressed  support  for  our 
approach.  The  use  of  the  CAR  is  subject 
to  mutual  agreement  with  the 
Administrator,  and  the  title  V  permit 
modification  is  the  appropriate 
mechanism. 

The  proposal  preamble  discussed  the 
incorporation  of  the  CAR  requirements 
into  the  title  V  permit  in  detail  (63  FR 
57786;  October  28,  1998).  At  proposal, 
we  reasoned  that  of  the  three 
mechanisms  through  which  a  permit 
can  be  modified  (administrative 
eunendments,  minor  permit 
modification,  or  significant 


modifications),  a  minor  permit 
modification  is  the  correct  mechanism 
to  use  to  incorporate  the  CAR  in  most 
cases.  Because  the  source  does  not  have 
significant  discretion  in  establishing  the 
specific  requirements,  adopting  the  CAR 
qualifies  as  a  minor  permit 
modification.  In  cases  where  the  CAR 
allows  significant  discretion  on  the  part 
of  the  source  in  determining  monitoring, 
recordkeeping  or  reporting 
requirements,  and  these  are  being 
established  for  the  first  time  through  the 
permit  revision  process,  we  would 
consider  this  change  to  be  a  significant 
modification  to  the  permit.  An  example 
of  this  type  of  provision  is  under 
§  65.162(e)  of  40  CFR  part  65,  subpart  G, 
which  applies  to  sources  who  are 
directed  under  §  65.154(c)(2)  or 
§  65.155(c)(1)  to  set  unique  monitoring 
parameters. 

VI.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1854.01)  and 
a  copy  may  be  obtained  fi-om  Sandy 
Farmer  by  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
SW;  Washington,  DC  20460;  by  e-mail  at 
fanner.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  from  the  internet  at  http:/ 
/www.epa.gov/icr.  The  information 
requirements  are  not  enforceable  imtil 
OMB  approves  them. 

Information  is  required  to  ensuje 
compliance  with  the  provisions  of  the 
rules.  The  information  collected 
piu-suant  to  the  CAR  will  be  used  by 
Agency  enforcement  personnel  to:  (1) 
identify  sources  subject  to  the 
standards,  (2)  identify  the  control 
methodology  being  applied,  and  (3) 
ensure  that  the  emission  control  devices 
are  being  properly  operated  and 
maintained  on  a  continuous  basis. 

In  addition,  records  and  reports  are 
necessary  to  enable  EPA  to  identify 
plants  that  may  not  be  in  compliance 
with  the  standards.  Based  on  reported 
information,  EPA  can  decide  which 
plants  should  be  inspected  and  what 
records  or  processes  should  be 
inspected  at  the  plants.  The  records  that 
plants  maintain  would  indicate  to  EPA 
whether  plant  personnel  are  operating 
and  maintaining  control  equipment 
properly. 


These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  Clean  Air  Act  (42 
U.S.C.  7414).  All  information  submitted 
to  the  EPA  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  EPA  policies 
in  40  CFR  part  2,  subpart  B, 
"Confidentiality  of  Business 
Information." 

The  rules  require  that  facihty  owners 
or  operators  retain  records  for  a  period 
of  at  least  5  years  for  title  V  sources, 
which  exceeds  the  3 -year  retention 
period  contained  in  the  guidelines  in  5 
CFR  1320.6.  The  5-year  retention  period 
is  consistent  with  the  general  provisions 
of  40  CFR  part  63,  and  with  the  5-year 
record  retention  requirement  in  the 
operating  permit  program  imder  title  V 
of  the  Act. 

Reports  are  required  on  a  semi-annual 
basis  and  as  required,  such  as 
notification  of  performance  testing. 
Information  to  be  reported  consists  of 
emission  data  and  other  information 
that  are  not  of  a  sensitive  nature.  If  the 
relevant  information  were  collected  less 
frequently,  the  EPA  would  not  be 
reasonably  assured  that  a  source  is  in 
compliance  with  the  rules.  In  addition, 
the  EPA's  authority  to  take 
administrative  action  would  be  reduced 
significantly.  No  sensitive  personal  or 
proprietary  information  are  being 
collected. 

The  burden  estimate  is  an  estimate  of 
the  recordkeeping  and  reporting  burden 
that  will  be  incurred  by  a  representative 
respondent  choosing  to  comply  with  the 
CAR.  The  estimated  annual  average 
hour  burden  for  cill  respondents  is  about 
427,046  hours,  or  about  5,338  hours  per 
respondent.  The  estimated  annual 
average  cost  of  this  burden  is  about 
$23,051,000  for  all  of  the  estimated  80 
projected  respondents.  An  additional 
cost  for  operation  and  maintenance  of 
monitoring  systems  and  computers  is 
about  $32,333,600,  for  a  total  cost  of 
about  $702,708  per  respondent.  The 
estimated  annual  average  hour  burden 
for  the  Federal  government  is  about 
6,600  hours,  with  an  associated  cost  of 
about  $263,000.  These  estimates  do  not 
include  the  biutlen  reduction  achieved 
from  not  having  to  comply  with  the 
referencing  subparts.  The  net  burden 
reduction  to  the  industry  is  estimated  to 
be  about  464,000  hours  per  year. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piu'poses  of 
collecting,  vafidating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  somtes; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othenvise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

B.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu-suant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  docximented  in  the  public 
record. 

C.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "PoUcies  that  have 
federalism  implications"  is  defined  in 


the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
imphcations,  that  imposes  substantial 
direct  compUance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  sununary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  impUcations  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  1 3132 
in  a  meaningful  and  timely  manner. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
consolidates  requirements  for  existing 
rules,  and  will  result  in  no  net  increase 
of  recordkeeping  and  reporting  to  State 
agencies.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule.  Although  section  6  of 
Executive  Order  13132  does  not  apply 
to  this  rule,  EPA  did  consult  with  State 
and  local  officials  in  developing  this 
rule. 
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D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
smnmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commiuiities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  nUes 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  biu-densome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 


allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
rules  do  not  contain  a  Federal  mandate 
that  may  result  in  expenditiu^s  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate  or 
the  private  sector  in  any  1  year.  Thus, 
today's  rules  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  , 

The  EPA  has  determined  that  these 
rules  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  No 
small  government  entities  have  been 
identified  that  have  involvement  with 
these  source  categories  and,  as  such,  are 
not  covered  by  the  regulatory 
requirements  of  the  proposed 
regulations. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  determines  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  therefore  a 
regulatory  flexibility  analysis  was  not 
necessary.  This  final  rule  is  an  optional 
compliance  method  and  does  not 
introduce  any  new  requirements. 
Sources,  including  small  entities,  may 
choose  to  comply  with  the  final  rule  if 


they  determine  that  it  would  be 
beneficial  to  do  so.  We  have  therefore 
concluded  that  today's  final  rule  will 
relieve  regulatory  burden  for  all  small 
entities. 

G.  National  Technology  Transfer  and 
Advancement  Act 

As  stated  in  the  proposed-rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1 995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  directs  the 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  purpose  of  the 
NTTAA  is  to  reduce  the  costs  to  the 
private  and  public  sectors  by  requiring 
Federal  agencies  to  use  existing 
technical  standards  used  in  commerce 
or  industry.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  technical  standards  promulgated 
with  this  final  rule  are  standards  that 
have  been  proposed  and  promulgated 
under  other  rulemakings  for  similar 
source  control  applicability  and 
compliance  determinations.  Since 
today's  final  rule  does  not  involve  the 
establishment  or  modification  of 
technical  standards,  the  requirements  of 
the  NTTAA  do  not  apply. 

H.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 


influence  the  regulation.  This  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  adopting  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  "The  EPA  submitted  a 
report  contciining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  nile  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compoimds. 

40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping  . 
requirements. 

40  CFR  Part  65 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated;  September  20.  2000. 
Carol  M .  Browner, 
Administrator. 

For  the  reasons  cited  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as_ follows: 


PART  60— {AMENDED] 

1.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  A — General  Provisions 

§60.17    [Amended] 

la.  Amend  §60.17  as  follows:- 

a.  In  paragraph  (a)(12),  remove  "98,"; 

b.  In  paragraph  (a)(13),  remove  "95," 
and  "97,"; 

c.  In  paragraph  (a)(14),  remove,  "98,"; 

d.  In  paragraph  (a)(19),  add 
"(Reapproved  1980)"  after  "D1475-60" 
and  remove  "80,"; 

e.  In  paragraph  (a)(22),  remove 
"82,86,"; 

f.  In  paragraph  (a)(28),  remove  "97a,"; 
and 

g.  In  paragraph  (a)(47),  add  "Test" 
after  "Standard". 

Subpart  Ka — Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Comnoenced  After  May  18, 
1978,  and  Prior  to  July  23, 1984 

2.  Section  60.110a  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§60.110a    Applicability  and  designation  of 
affected  facility. 

(a)  Affected  facility.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  affected  facility  to  which 
this  subpart  applies  is  each  storage 
vessel  with  a  storage  capacity  greater 
than  151,416  liters  (40,000  gallons)  that 
is  used  to  store  petroleum  hquids  for 
which  construction  is  commenced  after 
May  18,  1978. 
***** 

(c)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65,  subpart  C, 
to  satisfy  the  requirements  of  §§  60.112a 
through  60.114a  for  storage  vessels  that 
are  subject  to  this  subpart  that  store 
petroleiun  liquids  that,  as  stored,  have 
a  maximum  true  vapor  pressure  equal  to 
or  greater  than  10.3  kPa  (1.5  psia).  Other 
provisions  applying  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1. 

(2)  Part  60,  subpart  A.  Ovraers  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  C,  must  also 
comply  with  §§60.1,  60.2,  60.5,  60.6, 
60.7(a)(1)  and  (4),  60.14,  60.15,  and 
60.16  foi  those  storage  vessels.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 


paragraph  (c)(2)  do  not  apply  to  owners 
or  operators  of  storage  vessels 
complying  with  40  CFR  part  65,  subpart 
C,  except  that  provisions  required  to  be 
met  prior  to  implementing  40  CFR  part 
65  still  apply.  Owners  and  operators 
who  choose  to  comply  with  40  CFR  part 
65,  subpart  C,  must  comply  with  40  CFR 
part  65,  subpart  A. 

3.  Section  60.115a  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§  60.11 5a    Monitoring  of  operations. 

***** 

(d)  *  *  * 

(2)  The  owner  or  operator  of  each 
storage  vessel  equipped  with  a  vapor 
recovery  and  return  or  disposal  system 
in  accordance  with  the  requirements  of 
§  60.112a(a)(3)  and  (b),  or  a  closed  vent 
system  and  control  device  meeting  the 
specifications  of  40  CFR  65.42(b)(4), 
(b)(5),  or  (c). 

Subpart  Kb— Standards  of 
Performance  for  Volatile  Organic 
Liquid  Storage  Vessels  (Including 
Petroleum  Liquid  Storage  Vessels)  for 
Which  Construction,  Reconstruction, 
or  Modification  Commenced  After  July 
23,1984 

4.  Section  60.110b  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  60.1 1 0b    Applicability  and  designation  of 
affected  facility. 

***** 

(e)  Alternative  means  of 
compliance. — (1)  Option  to  comply  with 
part  65.  Owners  or  operators  may 
choose  to  comply  with  40  CFR  part  65, 
subpart  C,  to  satisfy  the  requirements  of 
§§60. 11 2b  through  60.117b  for  storage 
vessels  that  are  subject  to  this  subpart 
that  meet  the  specifications  in 
paragraphs  (e)(l)(i)  and  (ii)  of  this 
section.  When  choosing  to  comply  with 
40  CFR  part  65,  subpart  C,  the 
monitoring  requirements  of  §  60.1 16b(c), 
(e),  (f)(1),  and  (g)  still  apply.  Other 
provisions  applying  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1. 

(i)  A  storage  vessel  with  a  design 
capacity  greater  than  or  equal  to  151  m^ 
containing  a  VOL  that,  as  stored,  has  a 
maximiun  true  vapor  pressure  equal  to 
or  greater  than  5.2  kPa;  or 

(ii)  A  storage  vessel  with  a  design 
capacity  greater  than  75  m^  but  less  than 
151  m'  containing  a  VOL  that,  as  stored, 
has  a  maximiun  true  vapor  pressure 
equal  to  or  greater  than  27.6  kPa. 

(2)  Part  60,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  C,  must  also 
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comply  with  §§60.1.  60.2.  60.5,  60.6, 
60.7(a)(1)  and  (4),  60.14,  60.15,  and 
60.16  for  those  storage  vessels.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 
paragraph  (e)(2)  do  not  apply  to  owners 
or  operators  of  storage  vessels 
complying  with  40  CFR  part  65,  subpart 
C,  except  that  provisions  required  to  be 
met  prior  to  implementing  40  CFR  part 
65  still  apply.  Owners  and  operators 
who  choose  to  comply  with  40  CFR  part 
65,  subpart  C,  must  comply  with  40  CFR 
part  65^  subpart  A. 

(3)  Internal  floating  roof  report.  If  an 
owner  or  operator  installs  an  internal 
floating  roof  and,  at  initial  startup, 
chooses  to  comply  with  40  CFR  part  65, 
subpart  C,  a  report  shall  be  furnished  to 
the  Administrator  stating  that  the 
control  equipment  meets  the 
specifications  of  40  CFR  65.43.  This 
report  shall  be  an  attachment  to  the 
notification  required  by  40  CFR  65.5(b). 

(4)  External  floating  roof  report.  If  an 
owner  or  operator  installs  an  external 
floating  roof  and,  at  initial  startup, 
chooses  to  comply  with  40  CFR  part  65, 
subpart  C,  a  report  shall  be  furnished  to 
the  Administrator  stating  that  the 
control  equipment  meets  the 
specifications  of  40  CFR  65.44.  This 
report  shall  be  an  attachment  to  the 
notification  required  by  40  CFR  65.5(b). 

5.  Section  60.116b  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  60. 1 1 6b    Monitoring  of  operations. 

•         •         •         *         • 

(g)  The  owner  or  operator  of  each 
vessel  equipped  with  a  closed  vent 
system  and  control  device  meeting  the 
specification  of  §  60.112b  or  with 
emissions  reductions  equipment  as 
specified  in  40  CFR  65.42(b)(4),  (b)(5), 
(b)(6),  or  (c)  is  exempt  from  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section. 

Subpart  W— Standards  of 
Performance  for  Equipment  Leaks  of 
VOC  In  the  Synttietic  Organic 
Chemicals  Manufacturing  Industry 

6.  Section  60.480  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  60.460    Applicability  and  designation  of 
affected  facility. 

***** 

(e)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owners  or  operators  may  choose  to 
comply  with  the  provisions  of  40  CFR 
part  65,  subpart  F,  to  satisfy  the 
requirements  of  §§  60.482  through 
60.487  for  an  affected  facihty.  When 
choosing  to  comply  with  40  CFR  part 
65,  subpart  F,  the  requirements  of 


§  60.485(d).  (e).  and  (f).  and  §  60.486(i) 
and  (j)  still  apply.  Other  provisions 
applying  to  an  owmer  or  operator  who 
chooses  to  comply  with  40  CFR  part  65 
are  provided  in  40  CFR  65.1. 

(2)  Part  60,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65.  subpart  F  must  also 
comply  with  §§60.1,  60.2,  60.5,  60.6, 
60.7(a)(1)  and  (4),  60.14.  60.15,  and 
60.16  for  that  equipment.  All  sections 
and  paragraphs  of  subpart  A  of  this  part 
that  are  not  mentioned  in  this  paragraph 
(e)(2)  do  not  apply  to  owners  or 
operators  of  equipment  subject  to  this 
subpart  complying  vnth  40  CFR  part  65, 
subpart  F,  except  that  provisions 
required  to  be  met  prior  to 
implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  F,  must  comply  with  40  CFR 
part  65,  subpart  A. 

7.  Section  60.481  is  amended  by 
revising  the  definition  of  "Closed  vent 
system"  and  adding  in  alphabetical 
order  the  definitions  of  "Duct  work," 
"Fuel  gas,"  "Fuel  gas  system,"  "Hard- 
piping,"  and  "Sampling  connection 
system,"  to  read  as  follows: 

§60.481     Definitions. 

•         •         *         *         • 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  hard-piping, 
ductwork,  connections,  and,  if 
necessary,  flow-inducing  devices  that 
transport  gas  or  vapor  from  a  piece  or 
pieces  of  equipment  to  a  control  device 
or  back  to  a  process. 
***** 

Duct  work  means  a  conveyance 
system  such  as  those  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 
***** 

Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  flow  and  pressiu-e 
control  system  that  gathers  gaseous 
stream(s)  generated  by  onsite 
operations,  may  blend  them  with  other 
sources  of  gas,  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices  or  in-process 
combustion  equipment,  such  as 
furnaces  and  gas  turbines,  either  singly 
or  in  combination. 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
using  good  engineering  judgement  and 
standards  such  as  ASME  B31.3.  Process 
Piping  (available  from  the  American 


Society  of  Mechanical  Engineers.  PO 
Box  2900,  Fairfield,  NJ  07007-2900). 

***** 

Sampling  connection  system  means, 
an  assembly  of  equipment  within  a 
process  unit  used  d\u:ing  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  nonroutine  grab  samples  is  not 
considered  a  sampling  cormection 
system. 
***** 

8.  Section  60.482-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§60.482-1     Standards:  General. 

(a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
demonstrate  compliance  with  the 
requirements  of  §§  60.482-1  through 
60.482-10  or  §  60.480(e)  for  all 
equipment  within  180  days  of  initial 
startup. 
***** 

9.  Section  60.482-2  is  amended  by: 

a.  Revising  paragraph  (d)(l)(ii); 

b.  Revising  paragraph  (f); 

c.  Adding  paragraph  (g);  and 

d.  Adding  paragraph  (h). 

The  revisions  and  additions  read  as 
follows: 

§60.482-2    Standards:  Pumps  in  ligbt 
liquid  service. 

***** 

(d)*  *  * 

(D*  *  * 

(ii)  Equipment  v^th  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  or  connected 
by  a  closed  vent  system  to  a  control 
device  that  complies  with  the 
requirements  of  §  60.482-10;  or 
***** 

(f)  If  any  pump  is  equipped  with  a 
closed  vent  system  capable  of  capturing 
and  transporting  any  leakage  from  the 
seal  or  seals  to  a  process  or  to  a  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 

§  60.482-10,  it  is  exempt  from 
paragraphs  (a)  through  (e)  of  this 
section. 

(g)  Any  piunp  that  is  designated,  as 
described  in  §  60.486(f)(1).  as  an  unsafe- 
to-monitor  pump  is  exempt  from  the 
monitoring  and  inspection  requirements 
of  paragraphs  (a)  and  (d)(4)  through  (6) 
of  this  section  if: 

(1)  The  owner  or  operator  of  the  pump 
demonstrates  that  the  pump  is  unsafe- 
to-monitor  because  monitoring 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  paragraph  (a)  of  this 
section;  and 

(2)  The  owner  or  operator  of  the  pump 
has  a  written  plan  that  requfres 


monitoring  of  the  pump  as  frequently  as 
practicable  during  safe-to-monitor  times 
but  not  more  frequently  than  the 
periodic  monitoring  schedule  othenvise 
applicable,  and  repair  of  the  equipment 
according  to  the  procedures  in 
paragraph  (c)  of  this  section  if  a  leak  is 
detected. 

(h)  Any  pmnp  that  is  located  within 
the  boundary  of  an  unmaimed  plant  site 
is  exempt  from  the  weekly  visual 
inspection  requfrement  of  paragraphs 
(a)(2)  and  (d)(4)  of  this  section,  and  the 
daily  requirements  of  paragraph  (d)(5)  of 
this  section,  provided  that  each  pump  is 
visually  inspected  as  often  as 
practicable  and  at  least  monthly. 

10.  Section  60.482-3  is  amended  by 
revising  paragraphs  (b)(2)  and  (h)  to 
read  as  follows: 

§60.482-3    Standards:  Compressors. 

***** 

(b)*   *   * 

(2)  Equipped  with  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system  or 
coimected  by  a  closed  vent  system  to  a 
control  device  that  complies  with  the 
requirements  of  §60.482-10;  or 
***** 

(h)  A  compressor  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  if  it  is  equipped  with  a 
closed  vent  system  to  capture  and 
transport  leakage  from  the  compressor 
drive  shaft  back  to  a  process  or  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 
§  60.482-10,  except  as  provided  in 
paragraph  (i)  of  this  section. 
***** 

11.  Section  60.482-4  is  amended  by 
revising  paragraph  (c),  and  adding 
paragraph  (d)  to  read  as  follows: 

§60.482-4    Standards:  Pressure  relief 
devices  in  gas/vapor  service. 

***** 

(c)  Any  pressure  relief  device  that  is 
routed  to  a  process  or  fuel  gas  system  or 
equipped  with  a  closed  vent  system 
capable  of  capturing  and  transporting 
leakage  through  the  pressure  relief 
device  to  a  control  device  as  described 
in  §  60.482-10  is  exempted  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section. 

(d)(1)  Any  pressure  relief  device  that 
is  equipped  with  a  ruptin-e  disk 
upstream  of  the  pressiue  relief  device  is 
exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
provided  the  owner  or  operator 
complies  with  the  requirements  in 
paragraph  (d)(2)  of  this  section. 

(2)  After  each  pressiu^  release,  a  new 
rupture  disk  shall  be  installed  upstream 
of  the  pressiu-e  relief  device  as  soon  as 


practicable,  but  no  later  than  5  calendar 
days  after  each  pressiu«  release,  except 
as  provided  in  §  60.482-9. 

12.  Section  60.482-5  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Revising  the  introductory  text  to 
paragraph  (b); 

c.  In  paragraph  (b)(3),  removing  the 
period  and  adding  ";  or"  in  it's  place; 
and 

d.  Adding  paragraph  (b)(4). 

The  revisions  and  addition  read  as 
follows: 

§60.482-5     Standards:  Sampling 
connection  systems. 

(a)  Each  sampling  connection  system 
shall  be  equipped  with  a  closed-piu^ed, 
closed-loop,  or  closed-vent  system, 
except  as  provided  in  §  60.482-l(c). 
Gases  displaced  diu-ing  filling  of  the 
sample  container  are  not  requfred  to  be 
collected  or  captured. 

(b)  Each  closed-purge,  closed-loop,  or 
closed-vent  system  as  required  in 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  specified 
in  paragraphs  {b)(l)  through  (4)  of  this 
section: 
***** 

(4)  Collect,  store,  and  transport  the 
piuged  process  fluid  to  any  of  the 
following  systems  or  facilities: 

(i)  A  waste  management  unit  as 
defined  in  40  CFR  63.111,  if  the  waste 
management  imit  is  subject  to,  and 
operated  in  compliance  with  the 
provisions  of  40  CFR  part  63,  subpart  G, 
applicable  to  Group  1  wastewater 
streams; 

(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  part  262.  264,  265,  or  266;  or 

(iii)  A  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste,  if 
the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261. 
***** 

13.  Section  80.482-6  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§60.482-6    Standards:  Open-ended  valves 
or  lines. 

***** 

(d)  Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  which  are 
designed  to  open  automatically  in  the 
event  of  a  process  upset  are  exempt 
from  the  requirements  of  paragraphs  (a), 
(b)  and  (c)  of  this  section. 

(e)  Open-ended  valves  or  Unes 
containing  materials  which  would 
autocatalytically  polymerize  or  would 
present  an  explosion,  serious 
overpressure,  or  other  safety  heizard  if 
capped  or  equipped  with  a  double  block 


and  bleed  system  as  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
are  exempt  from  the  requirements  of 
paragraphs  (a)  through  (c)  of  this 
section. 

14.  Section  60.482-8  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  60.482-8    Standards:  Pumps  and  valves 
in  heavy  liquid  service,  pressure  relief 
devices  in  ligfit  liquid  or  heavy  liquid 
service,  and  connectors. 

(a)  If  evidence  of  a  potential  leak  is 
foimd  by  visual,  audible,  olfactory,  or 
any  other  detection  method  at  pimips 
and  valves  in  heavy  liquid  service, 
pressiu^  reUef  devices  in  light  liquid  or 
heavy  liquid  service,  and  connectors, 
the  owner  or  operator  shall  follow  either 
one  of  the  following  procedures: 

(1)  The  owner  or  operator  shall 
monitor  the  equipment  within  5  days  by 
the  method  specified  in  §  60.485(b)  and 
shall  comply  with  the  requirements  of 
paragraphs  (b)  through  (d)  of  this' 
section. 

(2)  The  owner  or  operator  shall 
eliminate  the  visual,  audible,  olfactory, 
or  other  indication  of  a  potential  leak. 
***** 

15.  Section  60.482-9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§60.482-0    Standards:  Delay  of  repair. 

(a)  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  will  be 
allowed  if  repair  within  15  days  is 
technically  infeasible  without  a  process 
unit  shutdown.  Repair  of  this 
equipment  shall  occxu-  before  the  end  of 
the  next  process  unit  shutdown. 
***** 

16.  Section  60.482-10  is  amended  by 
revising  paragraphs  (b)  and  (c)io  read 
as  follows: 

§60.482-10    Standards:  Closed  vent 
systems  and  control  devices. 

***** 

(b)  Vapor  recovery  systems  (for 
example,  condensers  and  absorbers) 
shall  be  designed  and  operated  to 
recover  the  VOC  emissions  vented  to 
them  with  an  efficiency  of  95  percent  or 
greater,  or  to  an  exit  concentration  of  20 
parts  per  miUion  by  volume,  whichever 
is  less  stringent. 

(c)  Enclosed  combustion  devices  shall 
be  designed  and  operated  to  reduce  the 
VOC  emissions  vented  to  them  with  an 
efficiency  of  95  percent  or  greater,  or  to 
an  exit  concentration  of  20  parts  per 
million  by  volume,  on  a  dry  basis, 
corrected  to  3  percent  oxygen, 
whichever  is  less  stringent  or  to  provide 
a  mjpimnni  residence  time  of  0.75 
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seconds  at  a  minimum  temperature  of 
816  °C. 

***** 

17.  Section  60.483-1  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  60.483-1     Alternative  standards  for 
valves — allowable  percentage  of  valves 
leaidng. 

***** 

(b)*  *  * 

(1)  An  owner  or  operator  must  notify 
the  Administrator  that  the  owner  or 
operator  has  elected  to  comply  with  the 
allowable  percentage  of  valves  leaking 
before  implementing  this  alternative 
standard,  as  specified  in  §  60.487(d). 
***** 

18.  Section  60.483-2  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§60.483-2    Alternative  standards  for 
valves — skip  period  leak  detection  and 
repair. 

(a)  *  *  * 

(2)  An  owner  or  operator  must  notify 
the  Administrator  before  implementing 
one  of  the  alternative  work  practices,  as 
specified  in  §  60.487(d). 
***** 

19.  Section  60.486  is  amended  by 
revising  paragraphs  (f)  introductory  text 
and  (f)(1)  to  read  as  follows: 

§  60.486    Recordkeeping  requirements. 

(f)  The  following  information 
pertaining  to  all  valves  subject  to  the 
requirements  of  §  60.482-7(g)  and  (h) 
and  to  all  pumps  subject  to  the 
requirements  of  §  60.482-2(g)  shall  be 
recorded  in  a  log  that  is  kept  in  a  readily 
accessible  location: 

(1)  A  list  of  identification  numbers  for 
valves  and  pumps  that  are  designated  as 
imsafe-to^monitor,  an  explanation  for 
each  valve  or  pump  stating  why  the 
valve  or  piunp  is  unsafe-to-monitor,  and 
the  plan  for  monitoring  each  valve  or 
pump. 


Subpart  DDD — Standards  of 
Performance  for  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Polymer  Manufacturing  Industry 


20.  Section  60.560  is  amended  by 
adding  paragraph  (j)  before  the  note  to 
read  as  follows: 

§60.560    Applicability  and  designation  of 
affected  facilities. 

***** 

(j)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owners  or  operators  may  choose  to 


comply  with  40  CFR  part  65,  subpart  G, 
for  continuous  process  vents  that  are 
subject  to  this  subpart,  that  choose  to 
comply  with  §60.562-l(a)(l)(i)(A),  (B). 
or  (C)  as  allowed  in  §  60.562-l(a)(l)  and 
(b)(l)(iii).  The  requirements  of  40  CFR 
part  65,  subpart  G,  satisfy  the 
requirements  of  paragraph  (c)  of  this 
section  and  §§60.563  through  60.566, 
except  for  §  60.565(g)(1).  Other 
provisions  applying  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1. 

(2)  Part  60,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  G,  must  also 
comply  with  §§  60.1,  60.2,  60.5,  60.6, 
60.7(a)(1)  and  (4),  60.14,  60.15,  and 
60.16  for  those  process  vents.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 
paragraph  (j)(2)  do  not  apply  to  owners 
or  operators  of  process  vents  complying 
with  40  CFR  part  65,  subpart  G,  except 
that  provisions  required  to  be  met  prior 
to  implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  G.  must  comply  with  40  CFR 
part  65,  subpart  A. 

(3)  Initial  startup  notification.  Each 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  that  chooses 
to  comply  with  40  CFR  part  65,  subpart 
G,  at  initial  startup  shall  notify  the 
Administrator  of  the  specific  provisions 
of  40  CFR  part  65.  subpart  G,  with 
which  the  owner  or  operator  has  elected 
to  comply.  Notification  shall  be 
submitted  with  the  notification  of  initial 
startup  required  by  40  CFR  65.5(b). 
***** 

21.  Section  60.565  is  amended  by 
revising  paragraph  (g)  introductory  text 
to  read  as  follows: 

§60.565    Reporting  and  recordkeeping 
requirements. 

***** 

(g)  Each  owner  or  operator  of  an 
affected  facility  subject  to  the  provisions 
of  this  subpart  and  seeking  to 
demonstrate  compliance  with  §  60.560(j) 
or  §  60.562-1  shall  keep  up-to-date, 
readily  accessible  records  of: 


Subpart  III — Standards  of  Performance 
for  Volatile  Organic  Compound  (VOC) 
Emissions  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Air  Oxidation  Unit  Processes 

22.  Section  60.610  is  amended  by 
adding  paragraph  (d)  before  the  note  to 
read  as  follows: 


§  60.61 0    Applicability  and  designation  of 
affected  facility. 


(d)  Alternative  means  of  compliance. 

(1)  Option  to  comply  with  part  65. 
Owners  or  operators  of  process  vents 
that  are  subject  to  this  subpart  may 
choose  to  comply  with  the  provisions  of 
40  CFR  part  65,  subpart  D,  to  satisfy  the 
requirements  of  §§  60.612  through 
60.615  and  60.618.  The  provisions  of  40 
CFR  part  65  also  satisfy  the  criteria  of 
paragraph  (c)  of  this  section.  Other 
provisions  applying  to  an  owner  or 
operator  who  chooses  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1. 

(2)  Part  60,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D,  must  also 
comply  with  §§60.1,  60.2,  60.5,  60.6, 
60.7(a)(1)  and  (4),  60.14.  60.15,  and 
60.16  for  those  process  vents.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 
paragraph  (d)(2)  do  not  apply  to  owners 
or  operators  of  process  vents  complying 
with  40  CFR  part  65,  subpart  D,  except 
that  provisions  required  to  be  met  prior 
to  implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  D,  must  comply  with  40  CFR 
part  65,  subpart  A. 

(3)  Compliance  date.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D,  at  initial  startup 
shall  comply  with  paragraphs  (d)(1)  and 

(2)  of  this  section  for  each  vent  stream 
on  and  after  the  date  on  which  the 
initial  performance  test  is  completed, 
but  not  later  than  60  days  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  or  180  days  after  the  initial 
startup,  whichever  date  comes  first. 

(4)  Initial  startup  notification.  Each 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  that  chooses 
to  comply  with  40  CFR  part  65,  subpart 
D,  at  initial  startup  shall  notify  the 
Administrator  of  the  specific  provisions 
of  40  CFR  65.63(a)(1),  (2),  or  (3)  with 
which  the  owner  or  operator  has  elected 
to  comply.  Notification  shall  be 
submitted  with  the  notifications  of 
initial  startup  required  by  40  CFR 
65.5(b). 


Subpart  NNN— Standards  of 
Performance  for  Volatile  Organic 
Compound  (VOC)  Emissions  From 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Distillation  Operations 

23.  Section  60.660  is  amended  by 
adding  paragraph  (d)  before  the  note  to 
read  as  follows: 

§  60.660    Applicability  and  designation  of 
affected  facility. 
***** 

(d)  Alternative  means  of  compliance. 

(1)  Option  to  comply  with  part  65. 
Owners  or  operators  of  process  vents 
that  are  subject  to  this  subpart  may 
choose  to  comply  with  the  provisions  of 
40  CFR  part  65,  subpart  D.  to  satisfy  the 
requirements  of  §§  60.662  through 
60.665  and  60.668.  The  provisions  of  40 
CFR  part  65  also  satisfy  the  criteria  of 
paragraphs  (c)(4)  and  (6)  of  this  section. 
Other  provisions  applying  to  an  owner 
or  operator  who  chooses  to  comply  with 
40  CFR  part  65  are  provided  in  40  CFR 
65.1. 

(2)  Part  60,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65.  subpart  D,  must  also 
comply  with  §§60.1,  60.2,  60.5,  60.6. 
60.7(a)(1)  and  (4),  60.14,  60.15.  and 
60.16  for  those  process  vents.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 
paragraph  (d)(2)  do  not  apply  to  owners 
or  operators  of  process  vents  complying 
with  40  CFR  part  65,  subpart  D,  except 
that  provisions  required  to  be  met  prior 
to  implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65. 
subpart  D,  must  comply  with  40  CFR 
part  65,  subpart  A. 

(3)  Compliance  date.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D,  at  initial  startup 
shall  comply  with  paragraphs  (d)(1)  and 

(2)  of  this  section  for  each  vent  stream 
on  and  after  the  date  on  which  the 
initial  performance  test  is  completed, 
but  not  later  than  60  days  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  or  180  days  after  the  initial 
startup,  whichever  date  comes  first. 

(4)  Initial  startup  notification.  Each 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  that  chooses 
to  comply  with  40  CFR  part  65,  subpart 
D.  at  initial  startup  shall  notify  the 
Administrator  of  the  specific  provisions 
of  40  CFR  65.63(a)(1),  (2).  or  (3).  with 
which  the  owner  or  operator  has  elected 
to  comply.  Notification  shall  be 
submitted  with  the  notifications  of 


initial  startup  required  by  40  CFR 
65.5(b). 

****** 

24.  Section  60.665  is  amended  by 
revising  paragraph  (1)(6)  to  read  as 
follows: 

§60.665    Reporting  and  recordkeeping 
requirements. 

*         *         *    '     *         * 

(D*  *  * 

(6)  Any  change  in  equipment  or 
process  operation,  as  recorded  under 
paragraph  (j)  of  this  section,  that 
increases  the  design  production 
capacity  above  the  low  capacity 
exemption  level  in  §  60.660(c)(5)  and 
the  new  capacity  resulting  from  the 
change  for  the  distillation  process  unit 
containing  the  affected  facility.  These 
must  be  reported  as  soon  as  possible 
after  the  change  and  no  later  than  180 
days  after  the  change.  These  reports  may 
be  submitted  either  in  conjunction  with 
semiannual  reports  or  as  a  single 
separate  report.  A  performance  test  must 
be  completed  within  the  same  time 
period  to  obtain  the  vent  stream  flow 
rate,  heating  value,  and  Etoc-  The 
performance  test  is  subject  to  the 
requirements  of  §  60.8.  The  facility  must 
begin  compliance  with  the  requirements 
set  forth  in  §  60.660(d)  or  §  60.662.  If  the 
facility  chooses  to  comply  with 
§  60.662.  the  facility  may  qualify  for  an 
exemption  in  §  60.660(c)(4)  or  (6). 


Subpart  RRR— Standards  of 
Performance  for  Volatile  Organic 
Compound  (VOC)  Emissions  From 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactor  Processes 

25.  Section  60.700  is  amended  by 
adding  paragraph  (d)  before  the  note  to 
read  as  follows: 

§  60.700    Applicability  and  designation  of 
affected  facility. 

***** 

(d)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owners  or  operators  of  process  vents 
that  are  subject  to  this  subpart  may 
choose  to  comply  with  the  provisions  of 
40  CFR  part  65,  subpart  D,  to  satisfy  the 
requirements  of  §§  60.702  through 
60.705  and  60.708.  The  provisions  of  40 
CFR  part  65  also  satisfy  the  criteria  of 
paragraphs  (c)(2),  (4).  and  (8)  of  this 
section.  Other  provisions  applying  to  an 
owner  or  operator  who  chooses  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1. 

(2)  Part  60,  subpart  A.  Ovraers  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D,  must  also 


comply  with  §§  60.1,  60.2,  60.5,  60.6. 
60.7(a)(1)  and  (4).  60.14.  60.15.  and 
60.16  for  those  process  vents.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 
paragraph  (d)(2)  do  not  apply  to  owners 
or  operators  of  process  vents  complying 
with  40  CFR  part  65.  subpart  D.  except 
that  provisions  required  to  be  met  prior 
to  implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  D,  must  comply  with  40  CFR 
part  65,  subpart  A. 

(3)  Compliance  date.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  D  at  initial  startup 
shall  comply  with  paragraphs  (d)(1)  and 
(2)  of  this  section  for  each  vent  stream 
on  and  after  the  date  on  which  the 
initial  performance  test  is  completed, 
but  not  later  than  60  days  after 
achieving  the  maximum  production  rate 
af  which  the  affected  facility  will  be 
operated,  or  180  days  after  the  initial 
startup,  whichever  date  comes  first. 

(4)  Initial  startup  notification.  Each 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  that  chooses 
to  comply  with  40  CFR  part  65.  subpart 
D.  at  initial  startup  shall  notify  the 
Administrator  of  the  specific  provisions 
of  40  CFR  65.63(a)(1).  (2),  or  (3).  with 
which  the  owner  or  operator  has  elected 
to  comply.  Notification  shall  be 
submitted  with  the  notifications  of 
initial  startup  required  by  40  CFR 
65.5(b). 
***** 

26.  Section  60.705  is  amended  by 
revising  paragraph  (1)(5)  to  read  as 
follows: 

§  60.705    Reporting  and  recordkeeping 
requirements. 

***** 

(D*  *  * 

(5)  Any  change  in  equipment  or 
process  operation,  as  recorded  luider 
paragraph  (i)  of  this  section,  that 
increases  the  design  production 
capacity  above  the  low  capacity 
exemption  level  in  §  60.700(c)(3)  and 
the  new  capacity  resulting  from  the 
change  for  the  reactor  process  unit 
containing  the  affected  facility.  These 
must  be  reported  as  soon  as  possible 
after  the  change  and  no  later  than  180 
days  after  the  change.  These  reports  may 
be  submitted  either  in  conjunction  with 
semiannual  reports  or  as  a  single 
separate  report.  A  performance  test  must 
be  completed  within  the  same  time 
period  to  obtain  the  vent  stream  flow 
rate,  heating  value,  and  Etoc-  The 
performance  test  is  subject  to  the 
requirements  of  §  60.8.  The  facility  must 
begin  compliance  with  the  requirements 
set  forth  in  §60.702  or  §  60.700(d).  If  the 
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facility  chooses  to  comply  with 

§  60.702,  the  facility  may  qualify  for  an 

exemption  under  §  60.700(c)(2),  (4),  or 

(8). 


PART  61— {AMENDED] 

27.  The  authority  citation  for  part  61 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A — General  Provisions 

28.  Amend  §61.18  as  follows: 

a.  In  paragraph  (a)(5),  add  "Standard 
Test  Method  for"  after  "88."; 

b.  hi  paragraph  (a)(8),  add 
"(Reapproved  1993)"  after  "88"  and 
remove  "93,"; 

c.  Redesignate  paragraphs  (a)(9) 
through  (a)(13)  as  paragraphs  (a)(10) 
through  (a)(14); 

d._Add  new  paragraph  (a)(9);  and 

e.  Add  paragraph  (e). 

The  additions  read  as  follows: 

§61.18    Incorporations  by  reference. 

(a)  *  *  * 

(9)  ASTM  D2879-83.  Standard  Test 
Method  for  Vapor  Pressure — 
Temperature  Relationship  and  Initial 
Decomposition  Temperature  of  Liquids 
by  Isoteniscope,  IBR  approved 
December  14,  2000  for  §61.241. 
***** 

(e)  The  materials  listed  in  this 
paragraph  (e)  are  available  for  purchase 
from  the  American  Petroleum  Institute 
(API),  1220  L  Street,  NW.,  Washington, 
DC  20005. 

(1)  API  PubUcation  2517,  Evaporative 
Loss  from  External  Floating-Roof  Tanks, 
Third  Edition.  February  1989.  EBR 
approved  December  14,  2000  for 
§61.241. 

(2)  [Reserved] 

Subpart  J — National  Emission 
Standard  for  Equipment  Leaks 
(Fugitive  Emission  Sources)  of 
Benzene 

29.  Section  61.110  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  61 .1 1 0    Applicability  and  designation  of 
sources. 

(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources 
that  are  intended  to  operate  in  benzene 
service:  pumps,  compressors,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  surge  control 
vessels,  bottoms  receivers,  and  control 
devices  or  systems  required  by  this 
subpart. 


Subpart  V — National  Emission 
Standard  for  Equipment  Leaks 
(Fugitive  Emission  Sources) 

30.  Section  61.240  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 

§  61 .240    Applicability  and  designation  of 
sources. 

(a)  The  provisions  of  this  subpart 
apply  to  each  of  the  following  sources 
that  are  intended  to  operate  in  volatile 
hazardous  air  pollutant  (VHAP)  service: 
pumps,  compressors,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  surge  control  vessels, 
bottoms  receivers,  and  control  devices 
or  systems  required  by  this  subpart. 
*  ,      *         *         *        * 

(d)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65  to  satisfy 
the  requirements  of  §§  61.242-1  through 
61.247  for  equipment  that  is  subject  to 
this  subpart  and  that  is  part  of  the  same 
process  unit.  When  choosing  to  comply 
with  40  CFR  part  65,  the  requirements 
of  §§61. 245(d)  and  61.246(i)  and  (j)  still 
apply.  Other  provisions  applying  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1. 

(2)  Part  65,  subpart  C  or  F.  For  owners 
or  operators  choosing  to  comply  with  40 
CFR  part  65,  each  surge  control  vessel 
and  bottoms  receiver  subject  to  this 
subpart  that  meets  the  conditions 
specified  in  table  1  or  table  2  of  this 
subpart  shall  meet  the  requirements  for 
storage  vessels  in  40  CFR  part  65, 
subpart  C;  all  other  equipment  subject  to 
this  subpart  shall  meet  the  requirements 
in  40  CFR  part  65,  subpart  F. 

(3)  Part  61,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  C  or  F,  must  also 
comply  with  §§61.01,  61.02,  61.05 
through  61.08,  61.10(b)  through  (d), 
61.11,  and  61.15  for  that  equipment.  All 
sections  and  paragraphs  of  subpart  A  of 
this  part  that  are  not  mentioned  in  this 
paragraph  (d)(3)  do  not  apply  to  owners 
or  operators  of  equipment  subject  to  this 
subpart  complying  with  40  CFR  part  65, 
subpart  C  or  F,  except  that  provisions 
required  to  be  met  prior  to 
implementing  40  CFR  part  65  still 
apply.  Owrners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  C  or  F,  must  comply  with  40 
CFR  part  65,  subpart  A. 

(4)  Rules  referencing  this  subpart. 
Owners  or  operators  referenced  to  this 
subpart  from  subpart  F  or  J  of  this  part 
may  choose  to  comply  with  40  CFR  part 


65  for  all  equipment  listed  in  paragraph 
(a)  of  this  section. 

31.  Section  61.241  is  amended  by 
revising  the  definitions  of  "Closed-vent 
system"  and  "Equipment,"  adding  in 
alphabetical  order  the  definitions  of 
"Bottoms  receiver,"  "Duct  work,"  "Fuel 
gas,"  "Fuel  gas  system,"  "Hard-piping," 
"Maximum  true  vapor  pressure," 
"Sampling  connection  system,"  and 
"Surge  control  vessel,"  and  removing 
the  definition  of  "Product  accumulator 
vessel"  to  read  as  follows: 

§61.241     Definitions. 

***** 

Bottoms  receiver  means  a  tank  that 
collects  distillation  bottoms  before  the 
stream  is  sent  for  storage  or  for  further 
downstream  processing. 

Closed-vent  system  means  a  system 
that  is  not  open  to  atmosphere  and  that 
is  composed  of  hard-piping,  ductwork, 
connections,  and,  if  necessary,  flow- 
inducing  devices  that  transport  gas  or 
vapor  from  a  piece  or  pieces  of 
equipment  to  a  control  device  or  back  to 
a  process. 
***** 

Duct  work  means  a  conveyance 
system  such  as  those  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 

Equipment  means  each  pump, 
compressor,  pressure  relief  device, 
sampling  connection  system,  open- 
ended  valve  or  line,  valve,  connector, 
surge  control  vessel,  bottoms  receiver  in 
VHAP  service,  and  any  control  devices 
or  systems  required  by  this  subpart. 
***** 

Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  flow  and  pressure 
control  system  that  gathers  gaseous 
stream(s)  generated  by  onsite 
operations,  may  blend  them  with  other 
sources  of  gas,  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices  or  in-process 
combustion  equipment,  such  as 
furnaces  and  gas  turbines,  either  singly 
or  in  combination. 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
using  good  engineering  judgement  and 
standards  such  as  ASME  B31.3,  Process 
Piping  (available  from  the  American 
Society  of  Mechanical  Engineers,  PO 
Box  2900,  Fairfield,  NJ  07007-2900). 
***** 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
by  the  total  VHAP  in  the  stored  or 


transferred  liquid  at  the  temperature 
equal  to  the  highest  calendar-month 
average  of  the  liquid  storage  or  transfer 
temperature  for  liquids  stored  or 
transferred  above  or  below  the  ambient 
temperature  or  at  the  local  maximiun 
monthly  average  temperature  as 
reported  by  the  National  Weather 
Service  for  liquids  stored  or  transferred 
at  the  ambient  temperature,  as 
determined: 

(1)  In  accordance  with  methods 
described  in  American  Petroleum 
Institute  Publication  2517,  Evaporative 
Loss  From  External  Floating-Roof  Tanks 
(incorporated  by  reference  as  specified 
in  §61.18):  or 

(2)  As  obtained  from  standard 
reference  texts;  or 

(3)  As  determined  by  the  American 
Society  for  Testing  and  Materials 
Method  D2879-83,  Standard  Test 
Method  for  Vapor  Pressure-Temperature 
Relationship  and  Initial  Decomposition 
Temperature  of  Liquids  by  Isoteniscope 
(incorporated  by  reference  as  specified 
in  §61.18);  or 

(4)  Any  other  method  approved  by  the 
Administrator. 
***** 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 
process  unit  used  during  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  non-routine  grab  samples  is  not 
considered  a  sampling  connection 
system. 
***** 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  unit  when  in-process 
storage,  mixing,  or  management  of  flow 
rates  of  volumes  is  needed  on  a 
recurring  or  ongoing  basis  to  assist  in 
production  of  a  product. 
***** 

32.  Section  61.242-2  is  amended  by: 

a.  Redesignating  paragraph  (g)  as 
paragraph  (h); 

b.  Revising  paragraph  (a)(1); 

c.  Revising  paragraph  (d)(l)(ii); 

d.  Revising  paragraph  (f); 

e.  Adding  new  paragraph  (g);  and 

f.  Revising  newly  designated 
paragraph  (h). 

The  revisions  and  addition  read  as 
follows: 

§  61 .242-2    Standards:  Pumps. 

(a)(1)  Each  pump  shall  be  monitored 
monthly  to  detect  leaks  by  the  methods 
specified  in  §  61.245(b),  except  as 
provided  in  §61.242-l(c)  and 
paragraphs  (d),  (e),  (f)  and  (g)  of  this 
section. 


(d)  *  *  * 

(D*  *   * 

(ii)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  or  connected 
by  a  closed-vent  system  to  a  control 
device  that  complies  with  the 
requirements  of  §  61.242-11;  or 
***** 

(f)  If  any  pump  is  equipped  with  a 
closed-vent  system  capable  of  capturing 
and  transporting  any  leakage  from  the 
seal  or  seals  to  a  process  or  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 
§61.242-11,  it  is  exempt  from  the 
requirements  of  paragraphs  (a)  through 
(e)  of  this  section. 

(g)  Any  pump  that  is  designated,  as 
described  in  §  61.246(f)(1),  as  an  unsafe- 
to-monitor  pump  is  exempt  from  the 
monitoring  and  inspection  requirements 
of  paragraphs  (a)  and  (d)(4)  through  (6) 
of  this  section  if: 

(1)  The  owner  or  operator  of  the  pump 
demonstrates  that  the  pump  is  unsafe- 
to-monitor  because  monitoring 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  paragraph  (a)  of  this 
section;  and 

(2)  The  owner  or  operator  of  the  pump 
has  a  wnritten  plan  that  requires 
monitoring  of  the  pump  as  frequently  as 
practicable  during  safe-to-monitor  times 
but  not  more  frequently  than  the 
periodic  monitoring  schedule  otherwise 
applicable,  and  repair  of  the  equipment 
according  to  the  procedures  in 
paragraph  (c)  of  this  section  if  a  leak  is 
detected. 

(h)  Any  pump  that  is  located  within 
the  boimdary  of  an  unmanned  plant  site 
is  exempt  from  the  weekly  visual 
inspection  requirement  of  paragraphs 
(a)(2)  and  (d)(4)  of  this  section,  and  the 
daily  requirements  of  paragraph  (d)(5)  of 
this  section,  provided  that  each  pump  is 
visually  inspected  as  often  as 
practicable  and  at  least  monthly. 

33.  Section  61.242-3  is  amended  by 
revising  paragraphs  (b)(2)  and  (h)  to  , 
read  as  follows: 

§  61 .242-3    Standards :  Compressors. 

***** 

(b)*   *   * 

(2)  Equipped  with  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system  or 
connected  by  a  closed-vent  system  to  a 
control  device  that  complies  with  the 
requirements  of  §  61.242-11;  or 
***** 

(h)  A  compressor  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  if  it  is  equipped  with  a 
closed-vent  system  to  capture  and 


transport  leakage  from  the  compressor 
drive  shaft  back  to  a  process  or  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 
§61.242-11,  except  as  provided  in 
paragraph  (i)  of  this  section. 
***** 

34.  Section  61.242-4  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

§61.242-4    Standards:  Pressure  relief 
devices  in  gas/vapor  service. 

***** 

(c)  Any  pressure  relief  device  that  is 
routed  to  a  process  or  fuel  gas  system  or 
equipped  with  a  closed-vent  system 
capable  of  capturing  and  transporting 
leakage  from  the  pressure  relief  device 
to  a  control  device  as  described  in 
§  61.242-11  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section. 

(d)(1)  Any  pressure  relief  device  that 
is  equipped  with  a  rupture  disk 
upstream  of  the  pressure  relief  device  is 
exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
provided  the  owmer  or  operator 
complies  with  the  requirements  in 
paragraph  (d)(2)  of  this  section. 

(2)  After  each  pressure  release,  a  new 
rupture  disk  shall  be  installed  upstream 
of  the  pressure  reUef  device  as  soon  as 
practicable,  but  no  later  than  5  calendar 
days  after  each  pressure  release,  except 
as  provided  in  §61.242-10. 

35.  Section  61.242-5  is  revised  to  read 
as  follows: 

§61.242-5    Standards:  Sampling 
conr>ecting  systems. 

(a)  Each  sampling  connection  system 
shall  be  equipped  with  a  closed-purge, 
closed-loop,  or  closed  vent  system, 
except  as  provided  in  §  61.242-l(c). 
Gases  displaced  during  filling  of  the 
sample  container  are  not  required  to  be 
collected  or  captm^d. 

(b)  Each  closed-purge,  closed-loop,  or 
closed  vent  system  as  required  in 
paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  specified 
in  paragraphs  (b)(1)  through  (4)  of  this 
section: 

(1)  Return  the  purged  process  fluid 
direcdy  to  the  process  line;  or 

(2)  Collect  and  recycle  the  purged 
process  fluid;  or 

(3)  Be  designed  and  operated  to 
capture  and  transport  all  the  purged 
process  fluid  to  a  control  device  that 
complies  with  the  requirements  of 
§61.242-11;  or 

(4)  Collect,  store,  and  transport  the 
purged  process  fluid  to  any  of  the 
following  systems  or  facilities: 

(i)  A  waste  management  unit  as 
defined  in  40  CFR  63.111  if  the  waste 
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management  unit  is  subject  to  and 
operated  in  compliance  with  the 
provisions  of  40  CFR  part  63,  subpart  G, 
applicable  to  Group  1  wastewater 
streams;  or 

(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  part  262,  264,  265,  or  266;  or 

(iii)  A  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste,  if 
the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261. 

(c)  In-situ  sampliug  systems  and 
sampling  systems  without  piu^es  are 
exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

36.  Section  61.242-6  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  61 .242-6    Standards:  Open-ended  valves 
or  lines. 

***** 

(d)  Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  which  are 
designed  to  open  automatically  in  the 
event  of  a  process  upset  are  exempt 
from  the  requirements  of  paragraphs  (a), 
(b)  and  (c)  of  this  section. 

(e)  Open-ended  valves  or  lines 
containing  materials  which  would 
autocatalytically  polymerize  or  would 
present  an  explosion,  serious 
overpressure,  or  other  safety  hazard  if 
capped  or  equipped  with  a  double  block 
and  bleed  system  as  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
are  exempt  from  the  requirements  of 
paragraphs  (a)  through  (c)  of  this 
section. 

37.  Section  61.242-8  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§61.242-8    Standards:  Pressure  relief 
services  in  liquid  service  and  connectors. 

(a)  If  evidence  of  a  potential  leak  is 
foxmd  by  visual,  audible,  olfactory,  or 
any  other  detection  method  at  pressure 
relief  devices  in  liquid  service  and 
connectors,  the  owner  or  operator  shall 
follow  either  one  of  the  following 
procedures,  except  as  provided  in 
§61.242-l(c): 

(1)  The  owner  or  operator  shall 
monitor  the  equipment  within  5  days  by 
the  method  specified  in  §  61.245{b)  and 
shall  comply  with  the  requirements  of 
paragraphs  (b)  through  (d)  of  this 
section. 

(2)  The  owner  or  operator  shaU 
eliminate  the  visual,  audible,  olfactory, 
or  other  indication  of  a  potential  leak. 
***** 

38.  Section  61.242-9  is  revised  to  read 
as  follows: 


§61.242-9    Standards:  Surge  control 
vessels  and  t>ottoms  receivers. 

Each  surge  control  vessel  or  bottoms 
receiver  that  is  not  routed  back  to  the 
process  and  that  meets  the  conditions 
specified  in  table  1  or  table  2  of  this 
subpart  shall  be  equipped  with  a  closed- 
vent  system  capable  of  captiuing  and 
transporting  any  leakage  from  the  vessel 
back  to  the  process  or  to  a  control 
device  as  described  in  §  61.242-11, 
except  as  provided  in  §61.242-l(c);  or 
comply  with  the  requirements  of  40  CFR 
63.119(b)  or  (c). 

39.  Section  61.242-10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§61.242-10    Standards:  Delay  of  repair. 

(a)  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  will  be 
allowed  if  repair  within  15  days  is 
technically  infeasible  without  a  process 
unit  shutdown.  Repafr  of  this 
equipment  shall  occur  before  the  end  of 
the  next  process  unit  shutdown. 
***** 

40.  Section  61.242-11  is  amended  by: 

a.  Revising  paragraph  (b); 

b.  Revising  paragraph  (c); 

c.  Revising  paragraph  (f); 

d.  Revising  paragraph  (g); 

e.  Adding  paragraph  (h); 

f.  Adding  paragraph  (i); 

g.  Adding  paragraph  (j); 
h.  Adding  paragraph  (k); 

i.  Adding  paragraph  (1);  and 
j.  Adding  paragraph  (m). 
The  revisions  and  additions  read  as 
follows: 

§61.242-11     Standards:  Closed-vent 
systems  and  control  devices. 

***** 

(b)  Vapor  recovery  systems  (for 
example,  condensers  and  absorbers) 
shall  be  designed  and  operated  to 
recover  the  organic  vapors  vented  to 
them  with  an  efficiency  of  95  percent  or 
greater,  or  to  an  exit  concentration  of  20 
parts  per  million  by  volume,  whichever 
is  less  stringent. 

(c)  Enclosed  combustion  devices  shall 
be  designed  and  operated  to  reduce  the 
VHAP  emissions  vented  to  them  with  an 
efficiency  of  95  percent  or  greater,  or  to 
an  exit  concentration  of  20  parts  per 
million  by  volume,  on  a  dry  basis, 
corrected  to  3  percent  oxygen, 
whichever  is  less  stringent,  or  to 
provide  a  minimum  residence  time  of 
0.50  seconds  at  a  minimiun  temperature 
of  760  °C. 
***** 

(f)  Except  as  provided  in  paragraphs 
(i)  through  (k)  of  this  section,  each 
closed  vent  system  shall  be  inspected 
according  to  the  procediues  and 
schedule  specified  in  paragraph  (f)(1)  or 
(2)  of  this  section,  as  applicable. 


(1)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator  shall 
comply  with  the  following 
requirements: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
§61. 245(b);  and 

(ii)  Conduct  annueil  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(2)  If  the  vapor  collection  system  or 
closed  vent  system  is  constructed  of 
ductwork,  the  owner  or  operator  shall: 

(i)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
§61.245fb);and 

(ii)  Conduct  annual  inspections 
according  to  the  procedvues  in 
§  61.245(b). 

(g)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  by  volume  above 
background  or  by  visual  inspections, 
shall  be  repaired  as  soon  as  practicable 
except  as  provided  in  paragraph  (h)  of 
this  section.  . 

(1)  A  first  attempt  at  repafr  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(2)  Repafr  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected. 

(h)  Delay  of  repair  of  a  closed  vent 
system  for  which  leaks  have  been 
detected  is  allowed  if  the  repair  is 
technically  infeasible  without  a  process 
unit  shutdown,  or  if  the  owner  or 
operator  determines  that  emissions 
resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissions 
likely  to  result  from  delay  of  repair. 
Repair  of  such  equipment  shall  be 
complete  by  the  end  of  the  next  process 
unit  shutdown. 

(i)  If  a  vapor  collection  system  or 
closed  vent  system  is  operated  under  a 
vacuum,  it  is  exempt  from  the 
inspection  requfrements  of  paragraphs 
{f)(l)(i)  and  (2)  of  this  section. 

(j)  Any  parts  of  the  closed  vent  system 
that  are  designated,  as  described  in 
paragraph  (1)(1)  of  this  section,  as 
unsafe-to-inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(f)(l)(i)  and  (2)  of  this  section  if  they 
comply  with  the  following 
requirements: 

(1)  The  owner  or  operator  determines 
that  the  equipment  is  xmsafe-to-inspect 
because  inspecting  persormel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
with  paragraph  (f){l)(i)  or  (2)  of  this 
section;  and 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequendy  as 
practicable  during  safe-to-inspect  times. 


(k)  Any  parts  of  the  closed  vent 
system  that  are  designated,  as  described 
in  paragraph  (1)(2)  of  this  section,  as 
difficult-to-inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(f)(l){i)  and  (2)  of  this  section  if  they 
comply  with  the  following 
requirements: 

(1)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
personnel  more  than  2  meters  above  a 
support  surface;  and 

(2)  The  owner  or  operator  has  a 
written  plan  that  requfres  inspection  of 
the  equipment  at  least  once  every  5 
years.  A  closed  vent  system  is  exempt 
from  inspection  if  it  is  operated  imder 
a  vacuum. 

(1)  The  owner  or  operator  shall  record 
the  following  information: 

(1)  Identification  of  all  parts  of  the 
closed  vent  system  that  are  designated 
as  unsafe-to-inspect,  an  explanation  of 
why  the  equipment  is  unsafe-to-inspect, 
and  the  plan  for  inspecting  the 
equipment. 

(2)  Identification  of  all  parts  of  the 
closed  vent  system  that  are  designated 
as  difficult-to-inspect,  an  explanation  of 
why  the  equipment  is  difficult-to- 
inspect,  and  the  plan  for  inspecting  the 
equipment. 

(3)  For  each  inspection  during  which 
a  leak  is  detected,  a  record  of  the 
information  specified  in  §  61.246(c). 

(4)  For  each  inspection  conducted  in 
accordance  with  §  61.245(b)  diuing 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(5)  For  each  visual  inspection 
conducted  in  accordance  with 
paragraph  (f)(l)(ii)  of  this  section  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(m)  Closed  vent  systems  and  confrol 
devices  used  to  comply  with  provisions 
of  this  subpart  shall  be  operated  at  all 
times  when  emissions  may  be  vented  to 
them. 

41.  Section  61.246  is  jmiended  by 
revising  paragraph  (f)  introductory  text 
and  revising  paragraph  (f)(1)  to  read  as 
follows: 

§61.246     Recordkeeping  requirements. 

***** 

(f)  The  following  information 
pertaining  to  all  valves  subject  to  the 
requirements  of  §61.242-7(g)  and  (h) 
and  to  all  pumps  subject  to  the 
requirements  of  §  61.242-2(g)  shall  be 
recorded  in  a  log  that  is  kept  in  a  readily 
accessible  location: 


(1)  A  list  of  identification  numbers  for 
valves  and  pumps  that  are  designated  as 
imsafe  to  monitor,  an  explanation  for 
each  valve  or  pump  stating  why  the 
valve  or  pump  is  imsafe  to  monitor,  and 
the  plan  for  monitoring  each  valve  or 
pump. 
***** 

42.  Section  61.247  is  amended  by: 

a.  Revising  paragraph  (a)(3); 

b.  Redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5); 

c.  Adding  new  paragraph  (a)(4); 

d.  Revising  paragraph  (e)(3);  and 

e.  Adding  paragrapn  (f). 

The  revisions  and  additions  read  as 
follows. 

§  61 .247    Reporting  requirements, 
(a)*   *   * 

(3)  In  the  case  of  new  soiut;es  which 
did  not  have  an  initial  startup  date 
preceding  December  14,  2000,  the 
statement  required  under  paragraph 
(a)(1)  of  this  section  shall  be  submitted 
with  the  application  for  approval  of 
construction,  as  described  in  §  61.07. 

(4)  For  owners  and  operators 
complying  with  40  CFR  part  65,  subpart 
C  or  F,  the  statement  required  under 
paragraph  (a)(1)  of  this  section  shall 
notify  the  Administrator  that  the 
requirements  of  40  Cra  part  65,  subpart 
C  or  F,  are  being  implemented. 
***** 

(e)  *  *  * 

(3)  In  the  next  semiannual  report 
required  by  paragraph  (b)  of  this  section, 
the  information  in  paragraph  (a)(5)  of 
this  section  is  reported. 

(f)  For  owrners  or  operators  choosing 
to  comply  with  40  CFR  part  65,  subpart 
C  or  F,  an  application  for  approval  of 
construction  or  modification,  as 
required  under  §§  61.05  and  61.07  will 
not  be  requfred  if: 

(1)  The  new  source  complies  with  40 
CFR  65.106  through  65.115  and  with  40 
CFR  part  65,  subpart  C,  for  surge  confrol 
vessels  and  bottoms  receivers; 

(2)  The  new  source  is  not  part  of  the 
construction  of  a  process  unit;  and 

(3)  In  the  next  semiannual  report 
requfred  by  40  CFR  65.120(b)  and 
65.48(b),  the  information  in  paragraph 
(a)(5)  of  this  section  is  reported. 

43.  Tables  1  and  2  are  added  to  the 
end  of  subpart  V  to  read  as  follows: 

Table  1  to  Part  61,  Subpart  V.— 
Surge  Control  Vessels  and 
Bottoms  Receivers  at  Existing 
Sources 


Table  1  to  Part  61,  Subpart  v.— 
Surge  Control  Vessels  and 
Bottoms  Receivers  at  Existing 
Sources— Continued 


Vessel  capacity 
(cubic  meters) 

Vapor 

pressure  ^ 

(kilopascals) 

151  <  capacity 

^5.2 

^  Maximum  true  vapor  pressure  as  defined 
in  §61.241. 

Table  2  to  Part  61,  Subpart  V.— 
Surge  Control  Vessels  and 
Bottoms  Receivers  at  New 
Sources 


Vessel  capacity 
(cubic  meters) 

Vapor 

pressure  ^ 

(kik>pascals) 

38  <  capacity  <  151   

151  <  capacity 

2  13.1 
^0.7 

Vessel  capacity 
(cubic  meters) 


75  <  capacity  <  151 


Vapor 

pressure^ 

(kilopascals) 


S13.1 


^  Maximum  true  vapor  pressure  as  defined 
in  §61.241. 

Subpart  Y — National  Emission 
Standard  for  Benzene  Emissions  From 
Benzene  Storage  Vessels 

44.  Section  61.270  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  61 .270    Applicability  and  designation  of 
sources. 

***** 

(g)  Alternative  means  of  compliance — 
(1)  Option  to  comply  with  part  65.  , 

Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65,  subpart  C, 
to  satisfy  the  requirements  of  §§61.271 
through  61.277,  except  for 
§§  61.271(d)(2)  and  61.274(a)  for  storage 
vessels  that  are  subject  to  this  subpart. 
Other  provisions  applying  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1. 

(2)  Part  61,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  C,  must  also 
comply  with  §§61.01,  61.02,  61.05 
through  61.08.  61.10(b)  through  (d), 
61.11,  and  61.15  for  those  storage 
vessels.  All  sections  and  paragraphs  of 
subpart  A  of  this  part  that  are  not 
mentioned  in  this  paragraph  (g)(2)  do 
not  apply  for  storage  vessels  complying 
with  40  CFR  part  65,  subpart  C,  except 
that  provisions  required  to  be  met  prior 
to  implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  C,  must  comply  with  40  CFR 
part  65,  subpart  A. 

45.  Section  61.271  is  amended  by 
revising  paragraph  (d)  introductory  text 
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and  revising  paragraph  (d)(2)  to  read  as 
follows: 

§61.271     Emission  standard. 

***** 

(d)  The  owner  or  operator  of  each 
affected  storage  vessel  shall  meet  the 
requirements  of  paragraph  (a),  (b),  or  (c) 
of  this  section  or  §  61.270(g)  as  follows: 

***** 

(2)  The  owner  or  operator  of  each 
benzene  storage  vessel  upon  which 
construction  commenced  after 
September  14,  1989  shall  meet  the 
requirements  of  paragraph  (a),  (b),  or  (c) 
of  this  section  or  §  61.270(g)  prior  to 
filling  (i.e.,  roof  is  lifted  off  leg  supports) 
the  storage  vessel  with  benzene. 
***** 

46.  Section  61.274  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  61 .274    Initial  report 

(a)  The  owner  or  operator  of  each 
storage  vessel  to  which  this  subpart 
applies  and  which  has  a  design  capacity 
greater  than  or  equal  to  38  cubic  meters 
(10,000  gallons)  shall  submit  an  initial 
report  describing  the  controls  which 
will  be  applied  to  meet  the  equipment 
requirements  of  §  61.271  or  §  61.270(g). 
For  an  existing  storage  vessel  or  a  new 
storage  vessel  for  which  construction 
and  operation  commenced  prior  to 
September  14,  1989,  this  report  shall  be 
submitted  within  90  days  of  September 
14, 1989  and  can  be  combined  with  the 
report  required  by  §  61.10.  For  a  new 
storage  vessel  for  which  construction  or 
operation  commenced  on  or  after 
September  14,  1989,  the  report  shall  be 
combined  with  the  report  required  by 
§  61.07  or  40  CFR  65.5(b).  In  the  case 
where  the  owner  or  operator  seeks  to 
comply  with  §  61.271(c),  with  a  control 
device  other  than  a  flare,  this 
information  may  consist  of  the 
information  required  by  §  61.272(c)(1). 


Subpart  BB — National  Emission 
Standard  for  Benzene  Emissions  From 
Benzene  Transfer  Operations 

47.  Section  61.300  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (f)  to  read  as  follows: 

§61.300    Applicability. 

***** 


(c)  Comply  with  standards  at  each 
loading  rack.  Any  affected  facility  under 
paragraph  (a)  of  this  section  shall 
comply  with  the  standards  in  §61.302 
or  as  specified  in  paragraph  (f)  of  this 
section,  if  applicable,  at  each  loading 
rack  that  is  handling  a  liquid  containing 
70  weight-percent  or  more  benzene. 
***** 

(f)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owners  or  operators  may  choose  to 
comply  with  40  CFR  part  65,  subpart  E, 
to  satisfy  the  requirements  of  §§  61.302 
through  61.306  for  all  tank  truck  or 
railcar  loading  racks  that  are  subject  to 
this  subpart.  Loading  racks  are  referred 
to  as  transfer  racks  in  40  CFR  part  65, 
subpart  E.  Other  provisions  applying  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65  are 
provided  in  40  CFR  65.1.  All  marine 
vessel  loading  racks  shall  comply  with 
the  provisions  in  §§61.302  through 
61.306. 

(2)  Part  61,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  E,  must  also 
comply  with  §§61.01,  61.02.  61.05 
through  61.08,  61.10(b)  through  (d), 
61.11,  and  61.15  for  those  loading  racks. 
All  sections  and  paragraphs  of  subpart 
A  of  this  part  that  are  not  mentioned  in 
this  paragraph  (f)(2)  do  not  apply  to 
owners  or  operators  of  loading  racks 
complying  with  40  CFR  part  65,  subpart 
E,  except  that  provisions  required  to  be 
met  prior  to  implementing  40  CFR  part 
65  still  apply.  Owners  and  operators 
who  choose  to  comply  with  40  CFR  part 
65,  subpart  E,  must  comply  with  40  CFR 
part  65,  subpart  A. 

PART  63— {AMENDED] 

48.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

49.  Section  63.110  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§63.110    Applicability. 

*         *         •         •         • 


(i)  Alternative  means  of  compliance — 
(1)  Option  to  comply  with  part  65. 
Chvners  or  operators  of  CMPU  that  are 
subject  to  §  63.100  may  choose  to 
comply  with  the  provisions  of  40  CFR 
part  65  for  all  Group  1  and  Group  2 
process  vents,  Group  1  storage  vessels, 
Group  1  transfer  operations,  and 
equipment  that  are  subject  to  §  63.100, 
that  are  part  of  the  CMPU.  Other 
provisions  applying  to  owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1.  Group  1  and  Group  2  wastewater 
streams,  Group  2  transfer  operations. 
Group  2  storage  vessels,  and  in-process 
streams  are  not  eligible  to  comply  with 
40  CFR  part  65  and  must  continue  to 
comply  with  the  requirements  of  this 
subpart  and  subpart  F  of  this  part. 

(i)  For  Group  1  and  Group  2  process 
vents,  40  CFR  part  65,  subpart  D, 
satisfies  the  requirements  of  §§  63.102, 
63.103,  63.112  through  63.118,  63.148, 
63.151,  and  63.152. 

(ii)  For  Group  1  storage  vessels,  40 
CFR  part  65,  subpart  C,  satisfies  the 
requirements  of  §§63.102,  63.103, 
63.112,  63.119  through  63.123,  63.148, 
63.151,  and  63.152. 

(iii)  For  Group  1  transfer  racks,  40 
CFR  part  65,  subpart  E,  satisfies  the 
requirements  of  §§63.102,  63.103, 
63.112.  63.126  through  63.130,  63.148, 
63.151,  and  63.152. 

(iv)  For  equipment,  comply  with 
§  65.160(g). 

(2)  Part  63,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65  must  also  comply  with  the 
applicable  general  provisions  of  this 
part  63  listed  in  table  1 A  of  this  subpart. 
All  sections  and  paragraphs  of  subpart 
A  of  this  part  that  are  not  mentioned  in 
table  1 A  of  this  subpart  do  not  apply  to 
owners  or  operators  who  choose  to 
comply  with  40  CFR  part  65,  except  that 
provisions  required  to  be  met  prior  to 
implementing  40  CFR  part  65  still 
apply.  Owners  and  operators  who 
choose  to  comply  with  a  subpart  of  40 
CFR  part  65  must  comply  with  40  CFR 
part  65,  subpart  A. 

50.  Table  lA  is  added  in  numerical 
order  to  the  appendix  to  subpart  G  to 
read  as  follows: 

Appendix  to  Subpart  G — Tables  and 
Figures 


Table  1A  to  Subpart  G.— Applicable  40  CFR  Part  63  General  Provisions 

40  CFR  part  63,  subpart  A,  provisions  applicat>le  to  subpart  G 

s ■ 

§63.1(a)(1),  {a)(2),  (a)(3),  (a)(13).  (a)(14),  (b)(2)  and  (c)(4) 

§63.2 

§  63.5(a)(1),  (a)(2).  (b),  (d)(1)(ii),  (d)(3)(i),  (d)(3)(iii)  through  (d)(3)(vl),  (d)(4),  (e),  (f)(1),  and  (f)(2) 

§63.6(a),  (b)(3),  (c)(5),  (i)(1),  (i)(2),  (i)(4)(i)(A),  (i)(5)  through  (i)(14),  (i)(16)  and  (j) 


I  Table  ia  to  Subpart  G.— Applicable  40  CFR  Part  63  General  Provisions— Continued 

40  CFR  part  63,  subpart  A,  provisions  applicable  to  subpart  G 

§  63.9(a)(2),  (b)(4)(i)»,  (b)(4)(li),  (b)(4)(iii),  (b)(5)»,  (c),  (d) 

§  63.10(d)(4) 

§63.1 2(b) 

"The  notifications  specified  in  §63.9(b)(4)(l)  and  (b)(5)  shall  be  submitted  at  the  times  specified  in  40  CFR  part  65. 


Subpart  H — National  Emission 
Standards  for  Organic  l-iazardous  Air 
Pollutants  for  Equipment  Leaits 

51.  Section  63.160  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§63.160    Applicability  and  designation  of 
sources. 


(g)  Alternative  means  of  compliance. 
(1)  Option  to  comply  with  part  65. 
Owmers  or  operators  of  CMPU  that  are 
subject  to  §  63.100  may  choose  to 
comply  with  the  provisions  of  40  CFR 
part  65  for  all  Group  1  and  Group  2 
process  vents,  Group  1  storage  vessels. 
Group  1  transfer  operations,  and 
equipment  that  are  subject  to  §  63.100, 
that  are  part  of  the  CMPU.  Other 
provisions  applying  to  an  owner  or 
operator  who  chooses  to  comply  with  40 
CFR  part  65  are  provided  in  40  CFR 
65.1. 

(i)  For  equipment,  40  CFR  part  65 
satisfies  the  requirements  of  §§  63.102, 
63.103,  and  63.162  through  63.182. 
When  choosing  to  comply  with  40  CFR 
part  65,  the  requirements  of  §  63.180(d) 
continue  to  apply. 

(ii)  For  Group  1  and  Group  2  process 
vents.  Group  1  storage  vessels,  and 


Group  1  transfer  operations,  comply 
with§63.110(i)(l). 

(2)  Part  65,  subpart  C  or  F.  For  owners 
or  operators  choosing  to  comply  with  40 
CFR  part  65,  each  svuge  control  vessel 
and  bottoms  receiver  subject  to  §63.100 
that  meets  the  conditions  specified  in 
table  2  or  table  3  of  this  subpart  shall 
meet  the  requirements  for  storage 
vessels  in  40  CFR  part  65,  subpart  C;  all 
other  equipment  subject  to  §  63.100 
shall  meet  the  requirements  in  40  CFR 
part  65,  subpart  F. 

(3)  Part  63,  subpart  A.  Owners  or 
operators  who  choose  to  comply  with  40 
CFR  part  65,  subpart  C  or  F,  for 
equipment  subject  to  §  63.100  must  also 
comply  with  the  applicable  general 
provisions  of  this  part  63  listed  in  table 
4  of  this  subpart.  All  sections  and 
paragraphs  of  subpart  A  of  this  part  that 
are  not  mentioned  in  table  4  of  this 
subpart  do  not  apply  to  owners  or 
operators  of  equipment  subject  to 

§  63.100  of  subpart  F  complying  witb  40 
CFR  part  65,  subpart  C  or  F,  except  that 
provisions  required  to  be  met  prior  to 
implementing  40  CFR  part  65  still 
apply.  Chvners  and  operators  who 
choose  to  comply  with  40  CFR  part  65, 
subpart  C  or  F,  must  comply  with  40 
CFR  part  65,  subpart  A. 

52.  Section  63.169  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§63.169    Standards:  Pumps,  valves, 
connectors,  and  agitators  in  heavy  liquid 
service;  instrumentation  systems;  and 
pressure  relief  devices  in  liquid  service. 

***** 

(b)  If  an  instnunent  reading  of  10,000 
parts  per  million  or  greater  for  agitators, 
5,000  parts  per  million  or  greater  for 
pumps  handling  polymerizing 
monomers,  2,000  parts  per  million  or 
greater  for  all  other  pumps  (including 
pumps  in  food/medical  service),  or  500 
parts  per  milhon  or  greater  for  valves, 
connectors,  instrumentation  systems, 
and  pressure  relief  devices  is  measured, 
a  leak  is  detected. 


53.  Section  63.171  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§63.171    Standards:  Delay  of  repair. 

(a)  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  is 
allowed  if  repair  within  15  days  is 
technically  infeasible  without  a  process 
unit  shutdown.  Repair  of  this 
equipment  shall  occur  by  the  end  of  the 
next  process  unit  shutdown. 
***** 

54.  Table  4  is  added  in  niunerical 
order  to  subpart  H  to  read  as  follows: 


Table  4  to  Subpart  H.—  Applicable  40  CFR  Part  63  General  Provisions 

40  CFR  pan  63,  subpart  A,  provisions  applicable  to  subpart  H 

§63.1(a)(1),  (a)(2),  (a)(3).  (a)(13),  (a)(14).  (b)(2)  and  (c)(4) 

§63.2 

§63.5(a)(1),  (a)(2),  (b),  (d)(1)(ii),  (d)(4),  (e),  (f)(1)  and  (0(2) 

§63.6(a).  (b)(3).  (c)(5).  (i)(1).  (i)(2).  (i)(4)(i)(A),  (i)(5)  through  (i)(14).  (i)(16)  and  (j) 

§  63.9(a)(2),  (b)(4)(i)a,  (b)(4)(ii).  (b)(4)(iii),  (b)(5)a,  (c)  and  (d) 

§  63.10(d)(4) 

§63. 12(b) 

a  The  notifications  specified  in  §63.9(b)(4)(i)  and  (b)(5)  shall  t>e  submitted  at  the  times  specified  in  40  CFR  part  65. 


55.  Add  part  65  to  read  as  follows: 

PART  65— consolidated  FEDERAL 
AIR  RULE 

Subpart  A — General  Provisions 

Sec. 

65.1  Applicability. 

65.2  Definitions. 


65.3  Compliance  with  standards  and 
operation  and  maintenance 
requirements.  * 

65.4  Recordkeeping. 

65.5  Reporting  requirements. 

65.6  Startup,  shutdown,  and  malfunction 
plan  and  procedures. 

65.7  Monitoring,  recordkeeping,  and 
reporting  waivers  and  alternatives. 

65.8  Procedures  for  approval  of  alternative 
means  of  emission  limitation. 


65.9  Availability  of  information  and 
confidentiality. 

65.10  State  authority. 

65.11  Circumvention  and  prohibited 
activities. 

65. 1 2  Delegation  of  authority. 

65.13  Incorporation  by  reference.    . 

65.14  Addresses. 
65.15-65.19    [Reserved] 

Table  1  to  Subpart  A  of  Part  65— Applicable 
40  CFR  Parts  60,  61.  and  63  General 
Provisions 
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Table  2  to  Subpart  A  of  Part  65— Applicable 
Referencing  Subpart  Provisions 

Subpart  B  [Reserved] 

Subpart  C — Storage  Vessels 

65.40  Applicability. 

65.41  Definitions. 

65.42  Control  requirements. 

65.43  Fixed  roof  with  an  internal  floating 
roof(IFR). 

65.44  External  floating  roof  (EFR). 

65.45  External  floating  roof  converted  into 
an  internal  floating  roof. 

65.46  Alternative  means  of  emission 
limitation. 

65.47  Recordkeeping  provisions. 

65.48  Reporting  provisions. 
65.49-65.59    [Reserved] 

Subpart  D— Process  Vents 

65.60  Applicability. 

65.61  Definitions. 

65.62  Process  vent  group  determination. 

65.63  Performance  and  group  status  change 
requirements. 

65.64  Group  determination  procedures. 

65.65  Monitoring. 

65.66  Recordkeeping  provisions. 

65.67  Reporting  provisions. 
65.68-65.79     [Reserved] 

Table  1  to  Subpart  D  of  Part  65— 

Concentration  for  Group  Determination 
Table  2  to  Subpart  D  of  Part  65— TRE 

Parameters  for  NSPS  Referencing 

Subparts 
Table  3  to  Subpart  D  of  Part  65— TRE 

Parameters  for  HON  Referencing 

Subparts 

Subpart  E — Transfer  Racks  ^ 

65.80  Applicability. 

65.81  Definitions. 

65.82  Design  requirements. 

65.83  Performance  requirements. 

65.84  Operating  requirements. 

65.85  Procedures. 

65.86  Monitoring. 

65.87  Recordkeeping  provisions. 
65.88-65.99     (Reserved) 

Subpart  F — Equipment  Leaks 

65.100  Applicability. 

65.101  Definitions. 

65.102  Alternative  means  of  emission 
limitation. 

65.103  Equipment  identification. 

65.104  Instrument  and  sensory  monitoring 
for  leaks. 

65.105  Leak  repair. 

65.106  Standards:  Valves  in  gas/vapor 
service  eind  in  light  liquid  service. 

65.107  Standards:  Pumps  in  light  liquid 
service. 

65.108  Standards:  Connectors  in  gas/ vapor 
service  and  in  light  liquid  service. 

65.109  Standards:  Agitators  in  gas/ vapor 
service  and  in  light  liquid  service. 

65.110  Standards:  Pumps,  yalves. 
connectors,  and  agitators  in  heavy  liquid 
service:  pressure  relief  devices  in  liquid 
service;  and  instnunentation  systems. 

65.111  Standards:  Pressure  relief  devices  in 
gas/ vapor  service, 

65.112  Standards:  Compressors. 

65.113  Standards:  Sampling  connection 
systems. 


65.114  Standards:  Open-ended  valves  or 
lines. 

65.115  Standards:  Closed  vent  systems  and 
control  devices;  or  emissions  routed  to  a 
fuel  gas  system  or  process. 

65.116  Quality  improvement  program  for 
pumps. 

65.117  Alternative  means  of  emission 
limitation:  Batch  processes. 

65.1 18  Alternative  means  of  emission 
limitation:  Enclosed-vented  process 
units. 

65.119  Recordkeeping  provisions. 

65.120  Reporting  provisions. 
65.121—65.139     [Reserved] 

Table  1  to  Subpart  F  of  Part  65—  Batch 
Process  Monitoring  Frequency  for 
Equipment  Other  Than  Connectors 

Subpart  G — Closed  Vent  Systems,  Control 
Devices,  and  Routing  to  a  Fuel  Gas  System 
or  a  Process 

65.140  Applicability. 

65.141  Definitions. 

65.142  Standards. 

65.143  Closed  vent  systems. 

65.144  Fuel  gas  systems  and  processes  to 
which  storage  vessel,  transfer  rack,  or 
equipment  leak  regulated  material 
emissions  are  routed. 

65.145  Nonflare  control  devices  used  to 
control  emissions  from  storage  vessels  or 
low-throughput  transfer  racks. 

65.146  Nonflare  control  devices  used  for 
equipment  leaks  only. 

65.147  Flares. 

65.148  Incinerators. 

65.149  Boilers  and  process  heaters. 

65.150  Absorbers  used  as  control  devices. 

65.151  Condensers  used  as  control  devices. 

65.152  Carbon  adsorbers  used  as  control 
devices. 

65.153  Absorbers,  condensers,  carbon 
adsorbers,  and  other  recovery  devices 
used  as  final  recovery  devices. 

65.154  Halogen  scrubbers  and  other 
halogen  reduction  devices. 

65.155  Other  control  devices. 

65.156  General  monitoring  requirements  for 
control  and  recovery  devices. 

65.157  Performance  test  and  flare 
compliance  determination  requirements. 

65.158  Performance  test  procedures  for 
control  devices. 

65.159  Flare  compliance  determination  and 
monitoring  records. 

65.160  Performance  test  and  TRE  index 
value  determination  records. 

65.161  Continuous  records  and  monitoring 
system  data  handling. 

65.162  Nonflare  control  and  recovery 
device  monitoring  records. 

65.163  Other  records. 

65.164  Performance  test  and  flare 
compliance  determination  notifications 
and  reports. 

65.165  Initial  Compliance  Status  Reports. 

65.166  Periodic  reports. 

65.167  Other  reports. 
65.168—65.169    [Reserved] 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  A — General  Provisions 

§65.1     Applicability. 

(a)  The  provisions  of  this  subpart 
apply  to  owners  or  operators  expressly 
referenced  to  this  part  from  a  subpart  of 
40  CFR  part  60,  61,  or  63  for  wrhich  the 
owrner  or  operator  has  chosen  to  comply 
with  the  provisions  of  this  part  as  an 
alternative  to  the  provisions  in  the 
referencing  subpart  as  specified  in 
paragraph  (b)  of  this  section. 

(b)  Owners  or  operators  may  choose  to 
comply  with  this  part  for  any  regulated 
source  subject  to  a  referencing  subpart. 

(c)  Compliance  with  this  part  instead 
of  the  referencing  subparts  does  not 
alter  the  applicability  of  the  referencing 
subparts.  This  part  applies  to  only  the 
equipment,  process  vents,  storage 
vessels,  or  transfer  operations  to  which 
the  referencing  subparts  apply.  This  part 
does  not  extend  applicability  to 
equipment,  process  vents,  storage 
vessels,  or  transfer  operations  that  are 
not  regulated  by  the  referencing  subpart. 

(d)  The  provisions  of  40  CFR  part  60, 
subpart  A;  40  CFR  part  61,  subpart  A; 
and  40  CFR  part  63,  subpart  A,  that  are 
listed  in  table  1  of  this  subpart  still 
apply  to  owners  or  operators  of 
regulated  sources  expressly  referenced 
to  this  part.  The  owner  or  operator  shall 
comply  with  the  provisions  in  table  1  of 
this  subpart  in  the  colunui 
corresponding  to  the  referencing 
subpart.  All  provisions  of  40  CFR  part 
60,  subpart  A;  40  CFR  part  61,  subpart 
A;  and  40  CFR  part  63,  subpart  A,  not 
expressly  referenced  in  table  1  of  this 
subpart  do  not  apply,  and  the  provisions 
of  this  part  apply  instead,  except  that 
provisions  which  were  required  to  be 
met  prior  to  implementation  of  this  part 
65  stiU  apply. 

(e)  The'  provisions  of  the  referencing 
subparts  that  are  listed  in  table  2  of  this 
subpart  still  apply  to  owners  or 
operators  of  regulated  sources  expressly 
referenced  to  this  part.  The  owner  or 
operator  shall  comply  with  the 
provisions  in  table  2  of  this  subpart  in 
the  row  corresponding  to  the 
referencing  subpart.  All  provisions  of 
the  referencing  subparts  not  expressly 
referenced  in  table  2  to  this  subpart  do 
not  apply  and  the  provisions  of  this  part 
apply  instead,  except  that  provisions 
which  were  required  to  be  met  prior  to 
implementation  of  this  part  65  still 
apply. 

(f)  Implementation  date.  Owners  or 
operators  who  choose  to  comply  with 
this  part  shall  comply  by  the  dates 
specified  in  paragraph  (f)(1)  of  this 
section,  as  applicable,  and  shall  meet 
the  requirement  in  paragraph  (f)(2)  of 
this  section. 


(1)  Owners  or  operators  shall 
implement  this  part  as  specified  in  an 
implementation  schedule  or  at  initial 
startup.  The  implementation  date  shall 
be  established  by  mutual  agreement 
with  the  Administrator  or  delegated 
authority.  The  implementation  schedule 
shall  be  included  in  the  source's  title  V 
permit.  For  non-title  V  som-ces,  the 
implementation  schedule  shall  be 
proposed  by  the  source  in  the  Initial 
Notification  for  Part  65  Applicability  as 
specified  in  §  65.5(c). 

(2)  There  shall  be  no  gaps  in 
compliance  between  compliance  with 
the  referencing  subpart  and  compliance 
with  this  part. 

(g)  Transitioning  out  of  this  part. 
Owners  or  operators  who  decide  to  no 
longer  comply  with  this  part  and  to 
comply  with  the  provisions  in  the 
referencing  subpart  instead  shall 
comply  with  the  following,  as 
applicable: 

(1)  This  transition  shall  be  carried  out 
on  a  date  established  in  a  tide  V  permit 
or  if  the  soiux:e  is  not  a  tide  V  source, 
by  a  date  established  by  agreement  with 
the  Administrator  or  delegated 
authority.  The  transition  date  shall  be 
proposed  in  a  title  V  permit 
amendment,  or  for  non-title  V  sources, 
in  a  periodic  report  or  separate  notice. 

(2)  There  shall  be  no  gaps  in 
compliance  between  compliance  with 
this  part  and  compliance  with  the 
referencing  subpart  provisions. 

(h)  Overlap  with  other  subparts  of  this 
part.  When  provisions  of  another 
subpart  of  this  part  conflict  with  the 
provisions  of  this  subpart,  the 
provisions  of  the  other  subpart  shall 
apply. 

(i)  Equipment  assignment  procedures. 
If  specific  items  of  equipment  (pumps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems, 
surge  control  vessels,  and  bottoms 
receivers)  that  are  part  of  a  process  unit 
complying  with  this  part  are  managed 
by  different  administrative 
organizations  (for  example,  different 
companies,  affiliates,  departments, 
divisions,  etc.),  those  items  of 
equipment  may  be  aggregated  with  any 
process  unit  within  the  plant  site. 

§65.2     Definitions. 

All  terms  used  in  this  part  shall  have 
the  meaning  given  them  in  the  Act  and 
in  this  section.  If  a  term  is  defined  both 
in  this  section  and  in  other  parts  that 
reference  the  use  of  this  part,  the  term 
shall  have  the  meaning  given  in  this 
section  for  pvuposes  of  this  part.  If  a 
term  is  not  defined  in  the  Act  or  in  this 
section,  the  term  shall  have  the  meaning 


given  in  the  referencing  subpart  for 
pmposes  of  this  part.  The  terms  follow: 

Act  means  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.). 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
or  his  or  her  authorized  representative 
(for  example,  a  State  that  has  been 
delegated  the  authority  to  implement 
the  provisions  of  this  part). 

Approved  permit  program  means  a 
State  permit  program  approved  by  the 
Administrator  as  meeting  the 
requirements  of  part  70  of  this  chapter 
or  a  Federal  permit  program  established 
in  this  chapter  pursuant  to  tide  V  of  the 
Act  (42  U.S.C.  7661). 

Automated  continuous  parameter 
monitoring  system  means  a  continuous 
parameter  monitoring  system  that 
automatically  both  records  the 
measiued  data  and  calculates  hourly 
averages. 

Automated  monitoring  and  recording 
system  means  any  means  of  measuring 
values  of  monitored  parameters  and 
creating  a  hard  copy  or  computer  record 
of  the  measured  values  that  does  not 
require  manual  reading  of  monitoring 
instruments  and  manual  transcription  of 
data  values.  Automated  monitoring  and 
recording  systems  include,  but  are  not 
limited  to,  computerized  systems,  strip 
charts,  and  circular  charts. 

Batch  process  means  a  process  in 
which  the  equipment  is  fed 
intermittently  or  discontinuously. 
Processing  then  occurs  in  this 
equipment  after  which  the  equipment  is 
generally  emptied.  Examples  of 
industries  that  use  batch  processes 
include  pharmaceutical  production  and 
pesticide  production. 

Batch  product-process  equipment 
train  means  the  collection  of  equipment 
(for  example,  connectors,  reactors, 
valves,  pumps)  configiued  to  produce  a 
specific  product  or  intermediate  by  a 
batch  process. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator  or  a  process  heater.  Boiler 
also  means  any  industrial  furnace  as 
defined  in  40  CFR  260.10. 

Bottoms  receiver  means  a  tank  that 
collects  distillation  bottoms  before  the 
stream  is  sent  for  storage  or  for  further 
downstream  processing. 

By  compound  means  by  individual 
stream  components,  not  carbon 
equivalents. 

Car-seal  means  a  seal  that  is  placed  on 
a  device  that  is  used  to  change  the 
position  of  a  valve  (for  example,  from 
opened  to  closed)  in  such  a  way  that  the 
position  of  the  valve  cannot  be  changed 
without  breaking  the  seal. 


Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device.  A  closed  vent  system 
does  not  include  the  vapor  collection 
system  that  is  part  of  any  tank  truck  or 
railcar  or  the  loading  arm  or  hose  that 
is  used  for  vapor  return.  For  transfer 
racks,  the  closed  vent  system  begins  at, 
and  includes,  the  first  block  valve  on 
the  downstream  side  of  the  loading  arm 
or  hose  used  to  convey  displaced 
vapors. 

Closed  vent  system  shutdown  means  a 
work  practice  or  operational  procedure 
that  stops  production  from  a  process 
unit  or  part  of  a  process  unit  during 
which  it  is  technicaUy  feasible  to  clear 
process  material  from  a  closed  vent 
system  or  part  of  a  closed  vent  system 
consistent  with  safety  constraints  and 
during  which  repairs  can  be  effected. 
An  unscheduled  work  practice  or 
operational  procedure  that  stops 
production  from  a  process  unit  or  part 
of  a  process  unit  for  less  than  24  hoiu^ 
is  not  a  closed  vent  system  shutdown. 
An  unschedtded  work  practice  or 
operational  procedure  that  woidd  stop 
production  from  a  process  unit  or  part 
of  a  process  unit  for  a  shorter  period  of 
time  than  would  be  required  to  clear  the 
closed  vent  system  or  part  of  the  closed 
vent  system  of  materials  and  start  up  the 
imit,  and  would  result  in  greater 
emissions  than  delay  of  repair  of  leaking 
components  until  the  next  scheduled 
closed  vent  system  shutdowrn,  is  not  a 
closed  vent  system  shutdown.  The  use 
of  spare  equipment  and  technically 
feasible  bypassing  of  equipment  without 
stopping  production  are  not  closed  vent 
system  shutdowns. 

Closed-loop  system  means  an 
enclosed  system  that  returns  process 
fluid  to  a  process. 

Closed-purge  system  means  a  system 
or  combination  of  systems  and  portable 
containers  to  captiu«  purged  liquids. 
Containers  must  be  covered  or  closed 
when  not  being  filled  or  emptied. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
organic  emissions. 

Compliance  date  means  the  date  by 
which  a  regxdated  sovuce  is  required  to 
be  in  compliance  with  a  relevant 
standard,  limitation,  prohibition,  or  any 
federally  enforceable  requirement 
estabUshed  by  the  Administrator  (or  a 
State  with  an  approved  permit  program) 
piu-suant  to  the  Act. 

Connector  means  flanged,  screwed,  or 
other  joined  fittings  used  to  connect  two 
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pipelines  or  a  pipeline  and  a  piece  of 
equipment.  A  common  connector  is  a 
flange.  Joined  fittings  welded 
completely  around  the  circumference  of 
the  interface  are  not  considered 
connectors  for  the  purpose  of  this 
regulation.  For  the  purpose  of  reporting 
and  recordkeeping,  connector  means 
joined  fittings  that  are  not  inaccessible, 
ceramic,  or  ceramic-lined  (for  example, 
porcelain,  glass,  or  glass-lined)  as 
described  in  §65. 108(e)(2). 

Continuous  pammeter  monitoring 
system  or  CPMS  means  the  total 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  part  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  process 
or  control  system  parameters. 

Continuoiis  record  means 
documentation,  either  in  hard  copy  or 
computer-readable  form,  of  data  values 
measured  at  least  once  every  1 5  minutes 
and  recorded  at  the  frequency  specified 
in  §  65.161(a). 

Continuous  seal  means  a  seal  that  is 
designed  to  form  a  continuous  closure 
that  completely  covers  the  space 
between  the  wall  of  the  storage  vessel 
and  the  edge  of  the  floating  roof.  A 
continuous  seal  may  be  a  vapor- 
mounted,  liquid-mounted,  or  metallic 
shoe  seal.  A  continuous  seal  may  be 
constructed  of  fastened  segments  so  as 
to  form  a  continuous  seal. 

Control  device  means  any  combustion 
device,  recovery  device,  or  any 
combination  of  these  devices  used  to 
comply  with  this  part.  Such  equipment 
or  devices  include,  but  are  not  limited 
to,  absorbers,  carbon  adsorbers, 
condensers,  incinerators,  flares,  boilers, 
and  process  heaters.  For  process  vents 
(as  defined  in  this  section),  recovery 
devices  are  not  considered  control 
devices  except  for  the  recovery  devices 
specified  in  §65.63(a)(2)(ii).  A  fuel  gas 
system  is  not  a  control  device.  For  a 
steam  stripper,  a  primary  condenser  is 
not  considered  a  control  device. 

Control  system  means  the 
combination  of  the  closed  vent  system 
and  the  control  devices  used  to  collect 
and  control  vapors  or  gases  from  a 
regulated  soiuce. 

Day  means  a  calendar  day. 

Distance  piece  means  an  open  or 
enclosed  casing  through  which  the 
piston  rod  travels,  separating  the 
compressor  cylinder  from  the  crankcase. 

Double  block  and  bleed  system  means 
two  block  valves  connected  in  series 
with  a  bleed  valve  or  line  that  can  vent 
the  line  between  the  two  block  valves. 

Ductwork  means  a  conveyance  system 
such  as  those  commonly  used  for 
heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 


sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 

Emission  point  means  an  individual 
process  vent,  storage  vessel,  transfer 
rack,  wastewater  stream,  or  equipment 
leak. 

Empty  or  emptying  means  the  removal 
of  the  stored  liquid  from  a  storage 
vessel.  Storage  vessels  where  stored 
liquid  is  left  on  the  walls,  as  bottom 
clingage,  or  in  pools  due  to  bottom 
irregularities  are  considered  empty. 
Lowering  of  the  stored  liquid  level,  so 
Oiat  the  floating  roof  is  resting  on  its 
legs,  as  necessitated  by  normal  vessel 
operation  (for  example,  when  changing 
stored  material  or  when  transferring 
material  out  of  the  vessel  for  shipment) 
is  not  considered  emptying. 

Equipment  means  each  of  the 
following  that  is  subject  to  control 
under  the  referencing  subpart:  piunp, 
compressor,  agitator,  pressure  relief 
device,  sampling  connection  system, 
open-ended  valve  or  line,  valve, 
cormector,  and  instrumentation  system; 
and  any  control  devices  or  systems  used 
to  comply  with  subpart  F  of  this  part. 

Equivalent  method  means  any  method 
of  sampling  and  analyzing  for  an  air 
pollutant  that  has  been  demonstrated  to 
the  Administrator's  satisfaction  to  have 
a  consistent  and  quantitatively  known 
relationship  to  the  reference  method 
imder  specified  conditions. 

External  floating  roof  or  EFR  means  a 
pontoon-type  (noncontact)  or  double- 
deck-type  (contact)  roof  that  is  designed 
to  rest  on  the  stored  liquid  surface  in  a 
storage  vessel  with  no  fixed  roof. 

Failure,  EFR  (referred  to  as  EFR 
failure)  is  defined  as  any  time  the 
external  floating  roofs  primary  seal  has 
holes,  tears,  or  other  openings  in  the 
shoe,  seal  fabric,  or  seal  envelope;  or  the 
secondary  seal  has  holes,  tears,  or  other 
openings  in  the  seal  or  the  seal  fabric; 
or  the  gaskets  no  longer  close  off  the 
stored  liquid  surface  from  the 
atmosphere;  or  a  slotted  membrane  has 
more  dian  10  percent  open  area. 

Failure,  internal  floating  roof  type  A 
(referred  to  as  IFR  type  A  failure)  means 
any  time,  as  determined  diuing  visual 
inspection  through  roof  hatches,  in 
which  the  internal  floating  roof  is  not 
resting  on  the  surface  of  the  stored 
liquid  inside  the  storage  vessel  and  is 
not  resting  on  the  leg  supports;  or  there 
is  stored  liquid  on  the  floating  roof;  or 
there  are  holes,  tears,  or  other  openings 
in  the  seal  or  seal  fabric;  or  there  are 
visible  gaps  between  the  seal  and  the 
wall  of  the  storage  vessel. 

Failure,  internal  floating  roof  type  B 
(referred  to  as  IFR  type  B  failure)  means 
any  time,  as  determined  during  internal 
inspections,  the  internal  floating  roofs 
primary  seal  has  holes,  tears,  or  other 


openings  in  the  seal  or  the  seal  fabric; 
or  the  secondary  seal  (if  one  has  been 
installed)  has  holes,  tears,  or  other 
openings  in  the  seal  or  the  seal  fabric; 
or  the  gaskets  no  longer  close  off  the 
stored  liquid  surface  fi-om  the 
atmosphere;  or  a  slotted  membrane  has 
more  than  10  percent  open  area. 

Fill  or  filling  means  tne  introduction 
of  liquids  into  a  storage  vessel,  but  not 
necessarily  to  complete  capacity. 

First  attempt  at  repair,  for  the 
purposes  of  subparts  F  and  G  of  this 
part,  means  to  take  action  for  the 
purpose  of  stopping  or  reducing  leakage 
of  organic  material  to  the  atmosphere, 
followed  by  monitoring  as  specified  in 
§  65.104(b)  and  §65. 143(c),  as 
appropriate,  to  verify  whether  the  leak 
is  repaired,  unless  the  owner  or  operator 
determines  by  other  means  that  the  leak 
is  not  repaired. 

Fixed  roof  means  a  roof  that  is 
mounted  (for  exemiple,  permanently 
affixed)  on  a  storage  vessel  in  a 
stationary  manner  and  that  does  not 
move  with  fluctuations  in  stored  liquid 
level. 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope. 

Floating  roof  means  a  roof  consisting 
of  an  external  floating  roof  or  an  internal 
floating  roof  that  is  designed  to  rest 
upon  and  is  supported  by  the  stored 
liquid  and  is  equipped  with  a 
continuous  seal. 

Flow  indicator  means  a  device  that 
indicates  whether  gas  flow  is  present  in 
a  line,  or  whether  the  valve  position 
would  allow  gas  flow  to  be  present  in 
a  line. 

Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  flow  and  pressure 
control  system  that  gathers  gaseous 
stream(s)  generated  by  onsite 
operations,  may  blend  them  with  other 
soiuces  of  gas,  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices  or  in-process 
combustion  equipment,  such  as 
furnaces  and  gas  turbines,  either  singly 
or  in  combination. 

Group  1  process  vent  means  a  process 
vent  for  which  the  flow  rate  is  greater 
than  or  equal  to  0.011  standard  cubic 
meter  per  minute  (0.39  cubic  feet  per 
minute);  the  total  concentration  is 
greater  than  or  equal  to  the  appropriate 
value  in  table  1  of  subpart  D  of  this  part, 
and  the  total  resource  effectiveness 
index  value,  calculated  according  to 
§  65.64(h)  is  less  than  or  equal  to  1.0. 

Group  2 A  process  vent  means  a 
process  vent  that  is  not  Group  1  or 


Group  2B  for  which  monitoring  and 
recordkeeping,  are  required  to 
demonstrate  a  total  resoiuce 
effectiveness  index  value  greater  than 
1.0. 

Group  2B  process  vent  means  a 
process  vent  that  is  not  Group  1  or 
Group  2A  for  which  monitoring  and 
recordkeeping  are  not  required  to 
demonstrate  a  total  resoiuce 
effectiveness  index  value  greater  than 
4.0,  or  which  is  exempt  from  control 
requirements  due  to  the  vent  stream's 
flow  rate,  regulated  material 
concentration,  or  total  resource 
effectiveness  index  value. 

Halogenated  vent  stream  or 
halogenated  stream  means,  for  piuposes 
of  this  part,  a  vent  stream  determined  to 
be  halogenated  by  the  procedures 
specified  in  §  65.85(c)  for  transfer  racks 
and  in  §  65.64(g)  for  process  vents,  as 
applicable. 

Halogens  and  hydrogen  halides 
means  hydrogen  chloride  (HCl), 
chlorine  (CI2),  hydrogen  bromide  (HBr), 
bromine  (Br2),  and  hydrogen  fluoride 
(HF). 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  installed  using 
good  engineering  judgment  and 
standards,  such  as  ASME  B31.3,  Process 
Piping  (available  from  the  American 
Society  of  Mechanical  Engineers,  PO 
Box  2900,  Fairfield,  NJ  07007-2900). 

High-throughput  transfer  racks  means 
those  transfer  racks  that  transfer  greater 
than  or  equal  to  a  total  of  11.8  million 
liters  per  year  (3.12  million  gallons  per 
year)  of  liquid  containing  regulated 
material. 

In  food/medical  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  contacts  a  process  stream  used 
to  manufacture  a  Food  and  Drug 
Administration-regulated  product  where 
leakage  of  a  barrier  fluid  into  the 
process  stream  would  cause  any  of  the 
following: 

(1)  A  dilution  of  product  quality  so 
that  the  product  would  not  meet  written 
specifications; 

(2)  An  exothermic  reaction  that  is  a 
safety  hazard; 

(3)  The  intended  reaction  to  be 
slowed  down  or  stopped;  or 

(4)  An  undesired  side  reaction  to 
occiu. 

In  gas/vapor  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  contains  a  gas  or  vapor  when  in 
operation. 

In  heavy  liquid  service  means  that  a 
piece  of  equipment  in  regulated  material 
service  is  not  in  gas/vapor  service  or  in 
light  liquid  service. 

In  light  liquid  service  means  that  a 
piece  of  eqviipment  in  regulated  material 


service  contains  a  liquid  that  meets  the 
following  conditions: 

(1)  The  vapor  pressiue  of  one  or  more 
of  the  organic  compoimds  is  greater 
than  0.3  kilopascals  at  20  °C  (0.04 
poimds  per  souare  inch  at  68  °F); 

(2)  The  total  concentration  of  the  pure 
organic  compound  constituents  having  a 
vapor  pressiu^  greater  than  0.3 
kilopascals  at  20  °C  (0.04  pounds  per 
square  inch  at  68  °F)  is  equal  to  or 
greater  than  20  percent  by  weight  of  the 
total  process  stream;  and 

(3)  The  fluid  is  a  liquid  at  operating 
conditions.  (Note:  Vapoi  pressures  may 
be  determined  by  standard  reference 
texts  or  American  Society  for  Testing 
and  Materials  (ASTM)  D-2879,  available 
from  American  Society  for  Testing  and 
Materials,  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103;  or 
University  Microfilms  International,  300 
North  Zeeb  Road,  Ann  Arbor,  Michigan 
48106.) 

In  liquid  service  means  that  a  piece  of 
equipment  in  regulated  material  service 
is  not  in  gas/vapor  service. 

In  regulated  material  service  means, 
for  the  purposes  of  the  equipment  leak 
provisions  of  subpart  F  of  this  part, 
equipment  which  meets  the  definition 
of  "in  volatile  organic  compound 
service,"  "in  volatile  hazardous  air 
pollutant  service,"  "in  benzene 
service,"  "in  vinyl  chloride  service,"  or 
"in  organic  hazardous  air  pollutant 
service"  as  defined  in  the  referencing 
subpart. 

In  vacuum  service  means  that 
equipment  is  operating  at  an  internal 
pressiue  that  is  at  least  5  kilopascals 
(0.7  pounds  per  square  inch)  below 
ambient  pressure. 

In-situ  sampling  systems  means 
nonextractive  samplers  or  in-line 
samplers. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds. 
Auxiliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is 
not  physically  formed  into  one 
manufactiu^d  or  assembled  luiit  with 
the  combustion  section;  rather,  the 
energy  recovery  section  is  a  separate 
section  following  the  combustion 
section  and  the  two  are  joined  by  ducts 
or  connections  carrying  flue  gas.  This 
energy  recovery  section  limitation  does 
not  apply  to  an  energy  recovery  section 
used  solely  to  preheat  the  incoming  vent 
stream  or  combustion  air. 

Initial  startup  means,  for  new  or 
reconstructed  soiuces,  the  first  time  the 
source  begins  production.  For  additions 
or  changes  not  defined  as  a  new  soiute 
by  an  applicable  referencing  subpart, 
initial  startup  means  the  first  time 


additional  or  changed  equipment  is  put 
into  operation.  Initial  startup  does  not 
include  operation  solely  for  testing 
equipment.  Initial  startup  does  not 
include  subsequent  startup  (as  defined 
in  this  section)  of  process  units 
following  malfunctions  or  process  unit 
shutdowns.  Except  for  equipment  leaks, 
initial  startup  also  does  not  include 
subsequent  startups  (as  defined  in  this 
section)  of  process  units  following 
changes  in  product  for  flexible 
operation  units  or  following  recharging 
of  equipment  in  batch  operation. 

Instrumentation  system  means  a 
group  of  equipment  components  used  to 
condition  and  convey  a  sample  of  the 
process  fluid  to  analyzers  and 
instruments  for  the  piupose  of 
determining  process  operating 
conditions  (for  example,  composition, 
pressure,  flow).  Valves  and  cormectors 
are  the  predominant  type  of  equipment 
used  in  instrumentation  systems; 
however,  other  types  of  equipment  may 
also  be  included  in  these  systems.  Only 
valves  nominally  0.5  inches  and  smaller 
in  diameter  and  connectors  nominally 
0.75  inches  and  smaller  in  diameter  are 
considered  instnunentation  systems  for 
the  piurposes  of  subpart  F  of  this  part. 

Intermediate  change  to  monitoring 
means  a  modification  to  federally 
required  monitoring  involving  "proven 
technology"  (generally  accepted  by  the 
scientific  community  as  equivalent  or 
better)  that  is  apphed  on  a  site-specific 
basis  and  that  may  have  the  potential  to 
decrease  the  stringency  of  the  associated 
emission  limitation  or  standard.  Though 
site-specific,  an  intermediate  change 
may  set  a  national  precedent  for  a 
soiuce  category  and  may  ultimately 
result  in  a  revision  to  the  federally 
required  monitoring.  Examples  of 
intermediate  changes  to  monitoring 
include,  but  are  not  Unuted  to: 

(1)  Use  of  a  continuous  monitoring 
system  (GEMS)  in  lieu  of  a  parameter 
monitoring  approach; 

(2)  Decreased  frequency  for  non- 
continuous  parameter  monitoring  or 
physical  inspections; 

(3)  Changes  to  quality  control 
requirements  for  parameter  monitoring; 
and 

(4)  Use  of  an  electronic  data  reduction 
system  in  lieu  of  manual  data  reduction. 

Intermediate  change  to  test  method 
means  a  within-method  modification  to 
a  federally  enforceable  test  method 
involving  "proven  technology" 
(generally  accepted  by  the  scientific 
community  as  equivalent  or  better)  that 
is  applied  on  a  site-specific  basis  and 
that  may  have  the  potential  to  decrease 
the  stringency  of  the  associated 
emission  limitation  or  standard.  Though 
site-specific,  an  intermediate  change 
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may  set  a  national  precedent  for  a 
source  category  and  may  ultimately 
result  in  a  revision  to  the  federally 
enforceable  test  method.  In  order  to  be 
approved,  an  intermediate  change  must 
be  validated  according  to  EPA  Method 
301  (40  CFR  part  63,  appendix  A)  to 
demonstrate  that  it  provides  equal  or 
improved  accuracy  or  precision. 
Examples  of  intermediate  changes  to  a 
test  method  include,  but  are  not  limited 
to: 

(1)  Modifications  to  a  test  method's 
sampling  procedure  including 
substitution  of  sampUng  equipment  that 
has  been  demonstrated  for  a  particular 
sample  matrix;  and  use  of  a  different 
impiiiger  absorbing  solution; 

(2)  Changes  in  sample  recovery 
procedures  and  analytical  techniques, 
such  as  changes  to  sample  holding  times 
and  use  of  a  different  analytical  finish 
with  proven  capability  for  the  analyte  of 
interest;  and 

(3)  "Combining"  a  federally  required 
method  with  another  proven  method  for 
application  to  processes  emitting 
multiple  pollutants. 

Internal  floating  roof  or  IFR  means  a 
pontoon-type  (noncontact)  or  double- 
deck-type  (contact)  roof  that  is  designed 
to  rest  or  float  on  the  stored  liquid 
siu'face  inside  a  storage  vessel  that  has 
a  fixed  roof. 

Liquid-mounted  seal  means  a  foam-or 
liquid-filled  continuous  seal  moimted  in 
contact  with  the  stored  liquid. 

Liquids  dripping  means  any  visible 
leakage  firom  a  seal  including  dripping, 
spraying,  misting,  clouding,  and  ice 
formation.  Indications  of  liquids 
dripping  include  puddling  or  new  stains 
that  are  indicative  of  an  existing 
evaporated  drip. 

Loading  cycle  means  the  time  period 
from  the  beginning  of  filling  a  tank  truck 
or  railcar  until  flow  to  the  control 
device  ceases  as  determined  by  the  flow 
indicator. 

Low-throughput  transfer  mcks  means 
those  transfer  racks  that  transfer  less 
than  a  total  of  11.8  million  liters  per 
year  (3.12  million  gallons  per  year)  of 
liquid  containing  regulated  material. 

Major  change  to  monitoring  means  a 
modification  to  federally  required 
monitoring  that  uses  "unproven 
technology  or  procedures"  (not 
generally  accepted  by  the  scientific 
community)  or  is  an  entirely  new 
method  (sometimes  necessary  when  the 
required  monitoring  is  unsuitable).  A 
major  change  to  monitoring  may  be  site- 
specific  or  may  apply  to  one  or  more 
source  categories  and  will  almost 
always  set  a  national  precedent. 
Examples  of  major  changes  to 
monitoring  include,  but  are  not  limited 
to: 


(1)  Use  of  a  new  monitoring  approach 
developed  to  apply  to  a  control 
technology  not  contemplated  in  the 
applicable  regulation  in  this  part; 

(2)  Use  of  a  predictive  emission 
monitoring  system  (PEMS)  in  place  of  a 
required  continuous  emission 
monitoring  system  (CEMS); 

(3)  Use  of  alternative  calibration 
procediures  that  do  not  involve 
calibration  gases  or  test  cells; 

(4)  Use  of  an  analjrtical  technology 
that  differs  from  that  specified  by  a 
performance  specification; 

(5)  Decreased  monitoring  frequency 
for  a  continuous  emission  monitoring 
system,  continuous  opacity  monitoring 
system,  predictive  emission  monitoring 
system,  or  continuous  parameter 
monitoring  system; 

(6)  Decreased  monitoring  frequency 
for  a  leak  detection  and  repair  program; 
and 

(7)  Use  of  alternative  averaging  times 
for  reporting  purposes. 

Major  change  to  test  method  means  a 
modification  to  a  federally  enforceable 
test  method  that  uses  "unproven 
technology  or  procedures"  (not 
generally  accepted  by  the  scientific 
community)  or  is  an  entirely  new 
method  (sometimes  necessary  when  the 
required  test  method  is  unsuitable).  A 
major  change  to  a  test  method  may  be 
site-specific  or  may  apply  to  one  or 
more  source  categories  and  will  almost 
always  set  a  national  precedent.  In  order 
to  be  approved,  a  major  change  must  be 
validated  according  to  EPA  Method  301 
(40  CFR  part  63,  appendix  A).  Examples 
of  major  changes  to  a  test  method 
include,  but  are  not  limited  to: 

(1)  Use  of  an  unproven  analjrtical 
finish; 

(2)  Use  of  a  method  developed  to  fill 
a  test  method  gap; 

(3)  Use  of  a  new  test  method 
developed  to  apply  to  a  control 
technology  not  contemplated  in  the 
applicable  regulation  in  this  part;  and 

(4)  Combining  two  or  more  sampling/ 
analytical  methodf  (at  least  one 
improven)  into  one  for  application  to 
processes  emitting  multiple  pollutants. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  monitoring 
equipment,  process  equipment,  or  a 
process  to  operate  in  a  normal  or  usual 
manner.  Failures  that  are  caused  in  part 
by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 
'Malfunctions  that  do  not  affect  a 
regulated  source  or  compliance  with 
this  part  are  not  malfunctions  for 
purposes  of  this  part. 

Metallic  shoe  seal  or  mechanical  shoe 
seal  means  metal  sheets  that  are  held 


vertically  against  the  wall  of  the  storage 
vessel  by  springs,  weighted  levers,  or 
other  mechanisms  and  connected  to  the 
floating  roof  by  braces  or  other  means. 
A  flexiWe  coated  fabric  (envelope)  spans 
the  aimular  space  between  the  metal 
sheet  and  the  floating  roof. 
Minor  change  to  monitoring  means: 

(1)  A  modification  to  federally 
required  monitoring  that: 

(i)  Does  not  decrease  the  stringency  of 
the  compliance  and  enforcement 
measures  of  the  relevant  standard; 

(ii)  Has  no  national  significance  {e.g., 
does  not  affect  implementation  of  the 
applicable  regulation  in  this  part  for 
other  affected  sources,  does  not  set  a 
national  precedent,  and  individually 
does  not  result  in  a  revision  to  the 
monitoring  requirements);  and 

(iii)  Is  site-specific,  made  to  reflect  or 
accommodate  the  operational 
characteristics,  physical  constraints,  or 
safety  concerns  of  an  affected  source. 

(2)  Examples  of  minor  changes  to 
monitoring  include,  but  are  not  limited 
to: 

(i)  Modifications  to  a  sampling 
procedure,  such  as  use  of  an  improved 
sample  conditioning  system  to  reduce 
maintenance  requirements; 

(ii)  Increased  monitoring  frequency; 
and 

(iii)  Modification  of  the 
environmental  shelter  to  moderate 
temperature  fluctuation  and  thus  protect 
the  analytical  instrumentation. 

Minor  change  to  test  method  means: 

(1)  A  modification  to  a  federally 
enforceable  test  method  that: 

(i)  Does  not  decrease  the  stringency  of 
the  emission  limitation  or  standard; 

(ii)  Has  no  national  significance  (e.g., 
does  not  affect  implementation  of  the 
applicable  regulation  in  this  part  for 
other  affected  sources,  does  not  set  a 
national  precedent,  and  individually 
does  not  result  in  a  revision  to  the  test 
method);  and 

(iii)  Is  site-specific,  made  to  reflect  or 
accommodate  the  operational 
characteristics,  physical  constraints,  or 
safety  concerns  of  an  affected  soiu-ce. 

(2)  Examples  of  minor  changes  to  a 
test  method  include,  but  are  not  limited 
to: 

(i)  Field  adjustments  in  a  test 
method's  sampling  procedure,  such  as  a 
modified  sampling  traverse  or  location 
to  avoid  interference  from  an 
obstruction  in  the  stack,  increasing  the 
sampling  time  or  volume,  use  of 
additional  impingers  for  a  high  moisture 
situation,  accepting  particulate  emission 
results  for  a  test  nm  that  was  conducted 
with  a  lower  than  specified  temperature, 
substitution  of  a  material  in  the 
sampling  train  that  has  been 
demonstrated  to  be  more  inert  for  the 
sample  matrix;  and 


(ii)  Changes  in  recovery  and  analytical 
techniques  such  as  a  change  in  quality 
control/quality  assLuance  requirements 
needed  to  adjust  for  analysis  of  a  certain 
sample  matrix. 

Nonautomated  monitoring  and 
recording  system  means  manual  reading 
of  values  measured  by  monitoring 
instruments  and  manual  transcription  of 
those  values  to  create  a  record. 
Nonautomated  systems  do  not  include 
strip  charts  nor  circular  charts. 

Nonrepairable  means  that  it  is 
technically  infeasible  to  repafr  a  piece  of 
equipment  from  which  a  leak  has  been 
detected  without  a  process  unit 
shutdown. 

One-hour  period  means  the  60-minute 
period  commencing  on  the  hour. 

Onsite  or  on-site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  part,  that  the  records  are  stored  at 
a  location  within  a  plant  site  that 
encompasses  the  regulated  source. 
Onsite  includes,  but  is  not  limited  to, 
storage  at  the  regulated  soiuce  to  which 
the  records  pertain,  or  storage  in  central 
files  elsewhere  at  the  plant  site. 

Open-ended  valve  or  line  means  any 
valve  except  relief  valves  having  one 
side  of  the  valve  seat  in  contact  with 
process  fluid  and  one  side  open  to  the 
atmosphere,  either  directly  or  through 
open  piping. 

Organic  monitoring  device  means  a 
device  used  to  indicate  the 
concentration  level  of  organic 
compounds  based  on  a  detection 
principle  such  as  infrared,  photo 
ionization,  or  thermal  conductivity. 

Owner  or  operator  means  any  person 
who  owns,  leases,  operates,  controls,  or 
supervises  a  regulated  source  or  a 
stationary  source  of  which  a  regulated 
source  is  a  part. 

Part  70  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
part  70  of  this  chapter. 

Performance  test  means  the  collection 
of  data  resulting  from  the  execution  of 
a  test  method  (usually  three  emission 
test  runs)  used  to  demonstrate 
compliance  with  a  relevant  emission 
standard  as  specified  in  the  performance 
test  section  of  the  relevant  sttmdard. 

Permit  program  means  a 
comprehensive  State  operating  permit 
system  established  pursuant  to  tide  V  of 
the  Act  (42  U.S.C.  7661)  and  regulations 
codified  in  part  70  of  this  chapter  and 
applicable  State  regulations,  or  a 
comprehensive  Federal  operating  permit 
system  established  piusuant  to  title  V  of 
the  Act  and  regulations  codified  in  part 
71  of  this  chapter. 

Permitting  authority  means  one  of  the 
following: 

(1)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency. 


or  other  agency  authorized  by  the 
Administrator  to  carry  out  a  permit 
program  under  part  70  of  this  chapter; 


or 


(2)  The  Administrator,  in  the  case  of 
EPA-implemented  permit  programs 
under  tide  V  of  the  Act  (42  U.S.C.  7661) 
and  part  71  of  this  chapter. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
conunon  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Polymerizing  monomer  means,  for  the 
purposes  of  this  part,  a  compound 
which  may  form  polymer  buildup  in 
piunp  mechanical  seals  resvdting  in 
rapid  mechanical  seal  failure. 

Pressure  release  means  the  emission 
of  materials  resulting  from  the  system 
pressure  being  greater  than  the  set 
pressure  of  the  relief  device.  This 
release  can  be  one  release  or  a  series  of 
releases  over  a  short  time  period. 

Pressure  relief  device  or  valve  means 
a  device  used  to  prevent  operating 
pressures  from  exceeding  the  maximiun 
allowable  working  pressure  of  the 
process  equipment.  A  common  pressxu^ 
relief  device  is  a  spring-loaded  pressure 
relief  valve.  Devices  that  are  actuated 
either  by  a  pressure  of  less  than  or  equal 
to  2.5  poiuids  per  square  inch  gauge  or 
by  a  vacuum  are  not  pressure  relief 
devices. 

Primary  fuel  means  the  fuel  that 
provides  the  principal  heat  input  to  the 
device.  To  be  considered  primary,  the 
fuel  must  be  able  to  sustain  operation 
without  the  addition  of  other  fuels. 

Process  heater  means  an  enclosed 
combustion  device  that  transfers  heat 
liberated  by  biuning  fuel  direcdy  to 
process  streams  or  to  heat  transfer 
liquids  other  than  water.  A  process 
heater  may,  as  a  secondary  function, 
heat  water  in  unfired  heat  recovery 
sections. 

Process  unit  means  the  equipment 
specified  in  the  definitions  of  process 
unit  or  chemical  manufacturing  process 
imit  in  the  applicable  referencing 
subpart.  If  the  referencing  subpart  does 
not  define  process  unit,  then,  for  the 
pvuposes  of  this  part,  process  unit 
means  the  equipment  assembled  and 
connected  by  pipes  or  ducts  to  process 
raw  materials  and  to  manufacture  an 
intended  product. 

Process  unit  shutdown  means  a  work 
practice  or  operational  procedure  that 
stops  production  from  a  process  unit  or 
part  of  a  process  unit  during  which  it  is 
technically  feasible  to  clear  process 
material  from  a  process  unit  or  part  of 


a  process  unit  consistent  with  safety 
constraints  and  diuing  which  repairs 
can  be  effected.  An  unscheduled  work 
practice  or  operational  procedure  that 
stops. production  from  a  process  imit  or 
part  of  a  process  unit  for  less  than  24 
hours  is  not  a  process  unit  shutdown. 
An  unscheduled  work  practice  or 
operational  procediu'e  that  would  stop 
production  from  a  process  imit  or  part 
of  a  process  unit  for  a  shorter  period  of 
time  than  would  be  required  to  clear  the 
process  unit  or  part  of  the  process  imit 
of  materials  and  start  up  the  unit,  and 
would  result  in  greater  emissions  than 
delay  of  repair  of  leaking  components 
until  the  next  scheduled  process  unit 
shutdown  is  not  a  process  unit 
shutdown.  The  use  of  spare  equipment 
and  technically  feasible  b)^assing  of 
equipment  widiout  stopping  production 
are  not  process  unit  shutdowns. 

Process  vent  means  a  process  vent  or 
vent  stream  as  they  are  defined  in  the 
referencing  subpart. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  fuel  value  (i.e., 
net  positive  heating  value),  use,  reuse, 
or  for  sale  for  fuel  value,  use,  or  reuse. 
Equipment  capable  of  and  used  for  the 
purpose  of  recovering  chemicals,  but 
not  normally  for  use,  reuse  or  sale,  are 
not  recovery  devices  but  are  control 
devices.  Examples  of  equipment  that 
may  be  recovery  devices  include 
absorbers,  carbon  adsorbers,  condensers, 
oil-water  separators  or  organic-water 
separators,  or  orgaiuc  removal  devices 
such  as  decanters,  strippers,  or  thin-film 
evaporation  units. 

Reference  method  means  any  method 
of  sampling  and  analyzing  for  an  air 
pollutant  as  specified  in  an  applicable 
subpart,  the  appendices  to  40  CFR  part 
60  or  63,  or  in  appendix  B  of  40  CFR 
part  61. 

Referencing  subpart  means  40  CFR 
part  60.  subparts  Ka,  Kb,  W,  DDD,  HI, 
NNN,  and  RRR;  40  CFR  part  61, 
subparts  V,  Y,  and  BB;  and  40  CFR  part 
63,  subparts  G  and  H. 

Regulated  material  means,  for  the 
purposes  of  this  part,  the  material 
regulated  by  the  specific  referencing 
subpart,  including  volatile  organic 
liquids  (VOL),  volatile  organic 
compounds  (VOC),  organic  hazardous 
air  pollutants  (HAP's),  benzene,  vinyl 
chloride,  or  other  chemicals  or  groups  of 
chemicals. 

Regulated  source  means,  for  the 
purposes  of  this  part,  the  stationary 
source,  the  group  of  stationary  sources, 
or  the  portion  of  a  stationary  source  that 
is  regulated  by  a  relevant  standard  or 
other  requirement  established  pursuant 
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to  this  part,  or  40  CFR  part  60,  61,  or 
63. 

Relief  device  or  valve  means  a  device 
or  valve  used  only  to  release  an 
unplanned,  nonroutine  discharge.  A 
relief  device  or  valve  discharge  can 
result  from  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipment  failure,  or  other  unexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage. 

Repaired  means,  for  the  piuposes  of 
subparts  F  and  G  of  this  part,  that 
equipment  meets  the  following 
conditions; 

(1)  Is  adjusted,  or  otherwise  altered,  to 
eliminate  a  leak  as  defined  in  the 
applicable  section  of  this  part;  and 

(2)  Unless  otherwise  specified  in 
applicable  provisions  of  this  part,  is 
monitored  as  specified  in  §  65.104(b) 
and  §  65.143(c)  to  verify  that  emissions 
from  the  equipment  are  below  the 
applicable  leak  definition. 

Routed  to  a  process  or  route  to  a 
process  means  the  emissions  are 
conveyed  to  any  enclosed  portion  of  a 
process  unit  where  the  emissions  are 
predominantly  recycled  and/or 
consiuned  in  the  same  manner  as  a 
material  that  fulfills  the  same  function 
in  the  process  and/or  transformed  by 
chemical  reaction  into  materials  that  are 
not  regulated  materials  and/or 
incorporated  into  a  product;  and/or 
recovered. 

Run  means  one  of  a  series  of  emission 
or  other  measurements  needed  to 
deterajiine  emissions  for  a  representative 
operating  period  or  cycle  as  specified  in 
this  part.  Unless  otherwise  specified,  a 
run  may  be  either  intermittent  or 
continuous  within  the  limits  of  good 
engineering  practice. 

Samplir^g  connection  system  means 
an  assembly  of  equipment  within  a 
process  unit  used  during  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  nonroutine  grab  samples  is  not 
considered  a  sampling  connection 
system. 

Secondary  fuel  means  a  fuel  fired 
through  a  burner  other  than  the  primary 
fuel  biuTier  that  provides  supplementary 
heat  in  addition  to  the  heat  provided  by 
the  primary  fuel. 

Sensor  means  a  device  that  measures 
a  physical  quantity  or  the  change  in  a 
physical  quantity,  such  as  temperature, 
pressure,  flow  rate,  pH,  or  liquid  level. 

Set  pressure  means,  for  the  purposes 
of  subparts  F  and  G  of  this  part,  the 
pressure  at  which  a  properly  operating 
pressure  relief  device  begins  to  open  to 
relieve  atypical  process  system 
operating  pressure. 


Shutdown  means  the  cessation  of 
operation  of  a  regulated  source  (for 
example,  chemical  manufacturing 
process  unit  or  a  reactor,  air  oxidation 
reactor,  distillation  unit)  and  equipment 
required  or  used  to  comply  with  this 
part,  or  the  emptying  and  degassing  of 
a  storage  vessel.  Shutdown  is  defined 
here  for  piuposes  including,  but  not 
limited  to,  periodic  maintenance, 
replacement  of  equipment,  or  repair. 
Shutdown  does  not  include  the  routine 
rinsing  or  washing  of  equipment  in 
batch  operation  between  batches. 

Simultaneous  loading  means,  for  a 
shared  control  device,  loading  of 
regulated  materials  from  more  than  one 
transfer  arm  at  the  same  time  so  that  the 
beginning  and  ending  times  of  loading 
cycles  coincide  or  overlap  and  there  is 
no  interruption  in  vapor  flow  to  the 
shared  control  device. 

Single-seal  system  means,  for  the 
purposes  of  subpart  C  of  this  part,  a 
floating  roof  having  one  continuous 
seal.  This  seal  may  be  a  vapor-mounted, 
liquid-mounted,  or  metallic  shoe  seal. 

Specific  gravity  monitoring  device 
means  a  imit  of  equipment  used  to 
monitor  specific  gravity  and  having  a 
minimum  acciuacy  of  ±0.02  specific 
gravity  units. 

Startup  means  the  setting  into 
operation  of  a  regulated  source  (for 
example,  chemical  manufacturing 
process  unit  or  a  reactor,  edr  oxidation 
reactor,  distillation  unit,  a  storage  vessel 
after  emptying  and  degassing)  and/or 
equipment  required  or  used  to  comply 
with  this  part.  Startup  includes  initial 
startup,  operation  solely  for  testing 
equipment,  the  recharging  of  equipment 
in  batch  operation,  and  transitional 
conditions  due  to  changes  in  product  for 
flexible  operation  units. 

State  means  all  non-Federal 
authorities,  including  local  agencies, 
interstate  associations,  and  statewide 
programs,  that  have  delegated  authority 
to  implement  the  provisions  of  this  part; 
the  referencing  subparts;  and/or  the 
permit  program  established  under  part 
70  of  this  chapter.  The  term  State  shall 
have  its  conventional  meaning  where 
clear  irom  the  context. 

Steam  jet  ejector  means  a  steam 
nozzle  that  discharges  a  high-velocity  jet 
across  a  suction  chamber  that  is 
connected  to  the  equipment  to  be 
evacuated. 

Stuffing  box  pressure  means  the  fluid 
(liquid  or  gas)  pressure  inside  the  casing 
or  housing  of  a  piece  of  equipment,  on 
the  process  side  of  the  inboard  seal. 

Surge  control  vessel  means  feed 
drums,  recycle  drums,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  process  imit  (as  defined  in  the 
specific  subpart  that  references  this 


part)  when  in-process  storage,  mixing, 
or  management  of  flow  rates  or  volumes 
is  needed  to  assist  in  production  of  a 
product. 

Temperature  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  a 
minimum  acciuacy  of  ±1  percent  of  the 
temperature  being  monitored  expressed 
in  degrees  Celsius  or  ±1.2  degrees 
Celsius  (°C),  whichever  is  greater. 

Title  V  permit  means  any  permit 
issued,  renewed,  or  revised  pursuant  to 
Federal  or  State  regulations  established 
under  40  CFR  part  70  or  71  to 
implement  title  V  of  the  Act  (42  U.S.C. 
7661). 

Total  organic  compounds  or  TOC 
means  those  compounds  measured 
according  to  the  procedures  specified  in 
§  65.64(c)  and  §65.158(b)(3)(ii)(A),  as 
applicable.  Those  compounds  that  the 
Administrator  has  determined  do  not 
contribute  appreciably  to  the  formation 
of  ozone  and  that  are  specifically 
excluded  from  the  definition  of  volatile 
organic  compound  at  40  CFR  51.100(s), 
as  amended,  are  to  be  excluded  for  the 
purposes  of  measuring  the  hourly 
emission  rate  as  required  in  §  65.64(f) 
for  process  vents  subject  to  subpart  III, 
NNN,  or  RRR  of  part  60  of  this  chapter. 

Total  resource  effectiveness  index 
value  or  TRE  index  value  means  a 
calculated  value  used  to  determine 
whether  control  is  required  for  a  process 
vent.  It  is  based  on  process  vent  flow 
rate,  emission  rate  of  regulated  material, 
net  heating  value,  and  corrosion 
properties  (halogenated  compoiuid 
content),  as  quantified  by  the  equations 
given  under  §  65.64(h). 

Vapor  balancing  system  means  a 
piping  system  that  is  designed  to  collect 
regulated  material  vapors  displaced 
from  tank  trucks  or  railcars  diu-ing 
loading  and  to  route  the  collected 
regulated  material  vapors  to  the  storage 
vessel  from  which  the  liquid  being 
loaded  originated,  or  to  another  storage 
vessel  connected  by  a  common  header; 
or  to  compress  and  route  to  a  process  or 
a  fuel  gas  system  the  collected  regulated 
material  vapors. 

Vapor-mounted  seal  means  a 
continuous  seal  that  is  mounted  so  that 
there  is  a  vapor  space  between  the 
stored  liquid  and  the  bottom  of  the  seal. 

Visible  emission  means  the 
observation  of  an  emission  of  opacity  or 
optical  density  above  the  threshold  of 
vision. 

§65.3    Compliance  with  standards  and 
operation  and  maintenance  requirements. 

(a)  Requirements.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  emission  standards  and 
established  parameter  ranges  of  this  part 
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shall  apply  at  all  times  except  during 
periods  of  startup,  shutdown  (as  defined 
in  §  65.2),  malfunction,  or  nonoperation 
of  the  regulated  source  (or  specific 
portion  thereof)  resvdting  in  cessation  of 
the  emissions  to  which  this  part  applies. 
However,  if  a  startup,  shutdown, 
malfunction,  or  period  of  nonoperation 
of  one  portion  of  a  regulated  source  does 
not  affect  the  ability  of  a  particular 
emission  point  to  comply  with  the 
specific  provisions  to  which  it  is 
subject,  then  that  emission  point  shall 
still  be  required  to  comply  with  the 
applicable  provisions  of  this  part  during 
the  startup,  shutdown,  malfunction,  or 
period  of  nonoperation.  For  exeunple,  if 
there  is  an  over  pressure  in  the  reactor 
area,  a  storage  vessel  in  a  chemical 
manufacturing  process  luiit  would  still 
be  required  to  be  controlled  in 
accordance  with  subpart  C  of  this  part. 
Similarly,  the  degassing  of  a  storage 
vessel  would  not  affect  the  ability  of  a 
process  vent  to  meet  the  requirements  of 
subpart  D  or  G  of  this  part. 

(2)  Sections  65.106  through  65.118 
shall  apply  at  all  times  except  diuing 
periods  of  startup  or  shutdown  (as 
defined  in  §65.2),  malfunction,  process 
unit  shutdown  (as  defined  in  §  65.2),  or 
nonoperation  of  the  regulated  source  (or 
specific  portion  thereof)  in  which  the 
lines  are  drained  and  depressurized 
resulting  in  cessation  of  the  emissions  to 
which  subpart  F  of  this  part  applies. 

(3)  Diu-ing  startups,  shutdowns,  and 
malfunctions  when  the  emission 
standards  of  this  part  do  not  apply 
pursuant  to  paragraphs  (a)(1)  and  (2)  of 
this  section,  the  owner  or  operator  shall 
implement,  to  the  extent  reasonably 
available,  measures  to  prevent  or 
minimize  emissions  in  excess  of  those 
that  would  have  occurred  if  there  were 
no  startup,  shutdown,  or  malfunction 
and  the  owner  or  operator  compUed 
with  the  relevant  provisions  of  this  part. 
The  measures  to  be  taken  shall  be 
identified  in  the  applicable  startup, 
shutdown,  and  malfunction  plan  and 
may  include,  but  are  not  limited  to,  eur 
pollution  control  technologies,  recovery 
technologies,  work  practices,  pollution 
prevention,  monitoring,  and/or  changes 
in  the  maimer  of  operation  of  the 
regulated  source.  Backup  control 
devices  are  not  required  but  may  be 
used  if  available.  This  paragraph  (a)(3) 
does  not  apply  to  Group  2A  or  Group  2B 
process  vents. 

(4)  Malfunctions  shall  be  corrected  as 
soon  as  practical  after  their  occurrence 
in  accordance  with  the  startup, 
shutdown,  and  malfunction  plan 
required  in  §  65.6(a).  This  paragraph 
(a)(4)  does  not  apply  to  Group  2A  or 
Group  23  process  vents. 


(5)  Operation  and  maintenance 
requirements  established  pursuant  to 
section  112  of  the  Act  are  enforceable 
independent  of  emissions  limitations  or 
other  requirements  in  relevant 
standards. 

(b)  Compliance  determination 
procedures. — (1)  Parameter  monitoring: 
Compliance  with  operating  conditions. 
The  parameter  monitoring  data  for 
emission  points  that  are  required  to 
perform  continuous  monitoring  shall  be 
used  to  determine  compliance  with  the 
required  operating  conditions  for  the 
monitored  control  devices  or  recovery 
devices.  For  each  excursion,  except  for 
excused  excursions  and  as  provided  for 
in  paragraph  (b)(2)  of  this  section,  the 
owner  or  operator  shall  be  deemed  to 
have  failed  to  have  applied  the  control 
in  a  manner  that  achieves  the  required 
operating  conditions.  Excused 
excursions  are  provided  for  in 
§  65.156(d)(2). 

(2)  Parameter  monitoring:  Excursions. 
If  the  conditions  of  paragraph  (b)(2)(i)  or 
(ii)  of  this  section  are  met,  an  excursion 
is  not  a  violation  and,  in  cases  where 
continuous  monitoring  is  required,  the 
excursion  does  not  count  toward  the 
niunber  of  excused  excursions.  Nothing 
in  this  paragraph  (b)(2]  shall  be 
construed  to  aUow  or  excuse  a 
monitoring  parameter  excursion  caused 
by  any  activity  that  violates  other 
applicable  provisions  of  this  part. 

(i)  Diuing  periods  of  startup, 
shutdown,  or  malfunction  (and  the 
source  is  operated  diuing  such  periods 
in  accordance  with  the  source's  startup, 
shutdown,  and  malfunction  plan  as 
required  by  §  65.6(a)),  a  monitoring 
parameter  is  outside  its  established 
range  or  monitoring  data  caimot  be 
collected;  or 

(ii)  During  periods  of  nonoperation  of 
the  regulated  source  or  portion  thereof 
(resulting  in  cessation  of  the  emissions 
to  which  the  monitoring  applies). 

(3)  Operation  and  maintenance 
procedures.  Determination  of  whether 
acceptable  operation  and  maintenance 
procedures  are  being  used  will  be  based 
on  information  available  to  the 
Administrator  that  may  include,  but  is 
not  limited  to,  monitoring  results, 
review  of  operation  and  maintenance 
procedures  (including  the  startup, 
shutdown,  and  malfunction  plan,  if 
applicable,  required  in  §  65.6(a),  as 
applicable),  review  of  operation  and 
maintenance  records,  inspection  of  the 
regulated  source,  and  alternatives 
approved  as  specified  in  §  65.7. 

(a)  Emissions  standards.  Paragraphs 
(b)(4)(i)  and  (ii)  of  this  section  shall 
govern  the  use  of  data,  tests,  and 
requirements  to  determine  compliance 
with  emissions  standards.  Paragraphs 


(b)(4)(i)  and  (ii)  do  not  apply  to  Group 
2A  or  Group  2B  process  vents. 
Compliance  with  design,  equipment, 
work  practice,  and  operational 
standards,  including  those  for 
equipment  leaks,  shall  be  determined 
according  to  paragraph  (b)(5)  of  this 
section. 

(i)  Performance  test.  The 
Administrator  will  determine 
compliance  with  emission  standards  of 
this  part  based  on  the  results  of 
performance  tests  conducted  according 
to  the  procedures  specified  in  subpart  G 
of  this  part,  unless  otherwise  specified 
in  a  subpart  of  this  part. 

(ii)  Operation  and  maintenance 
requirements.  The  Administrator  will 
determine  compliance  with  emission 
standards  of  this  part  by  evaluation  of 
an  owner  or  operator's  conformance 
with  operation  and  maintenance 
requirements,  including  the  evaluation 
of  monitoring  data,  as  specified  in 
subparts  of  this  part. 

(5)  Design,  equipment,  work  practice, 
or  operational  standards.  Paragraphs 
(b)(5)(i)  and  (ii)  do  not  apply  to  Group 
2A  or  Group  2B  process  vents. 

(i)  Records  and  inspection.  The 
Administrator  will  determine 
compliance  with  design,  equipment, 
work  practice,  or  operational  standards 
by  review  of  records,  inspection  of  the 
regulated  source,  and  other  procedures 
specified  in  this  part. 

(ii)  Operation  and  maintenance.  The 
Administrator  will  determine 
compliance  with  design,  equipment, 
work  practice,  or  operational  standards 
by  evaluation  of  an  owner  or  operator's 
conformance  with  operation  and 
maintenance  reqiurements  as  specified 
in  pareigraph  (a)  of  this  section,  in  other 
subparts  of  this  part,  and  in  applicable 
provisions  of  §  65.6(b). 

(c)  Finding  of  compliance.  The 
Administrator  will  make  a  finding 
concerning  a  regulated  source's 
compliance  with  an  emission  standard, 
design  standard,  work  practice, 
operational  standard  or  operating  and 
maintenance  requirement  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
upon  obtaining  all  the  compliance 
information  required  by  the  relevant 
standard  (including  the  written  reports 
of  performance  test  results,  monitoring 
results,  and  other  information,  if 
applicable)  and  any  information 
available  to  the  Administrator  needed  to 
determine  whether  proper  operation 
and  maintenance  practices  are  being 
used.  Standards  in  this  part  and 
methods  of  determining  compliance  are 
given  in  metric  units  followed  by  the 
equivalents  in  English  units.  The 
Administrator  will  make  findings  of 
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compliance  with  the  standards  of  this 
part  using  metric  units. 

(d)  Compliance  times.  All  terms  that 
define  a  period  of  time  for  completion 
of  required  tasks  (for  example,  weekly, 
monthly,  quarteriy,  annually)  unless 
specified  otherwise  in  the  section  or 
paragraph  that  imposes  the  requirement 
refer  to  the  standard  calendar  periods. 

(1)  Notwithstanding  time  periods 
specified  for  completion  of  required 
tasks,  time  periods  may  be  changed  by 
mutual  agreement  between  the  owner  or 
operator  and  the  Administrator  as 
specified  in  §  65.5(h)(3)  (for  example,  a 
period  could  begin  on  the  compliance 
date  or  another  date,  rather  than  on  the 
first  day  of  the  standard  calendar 
period).  For  each  time  period  that  is 
changed  by  agreement,  the  revised 
period  applies  until  it  is  changed.  A 
new  request  is  not  necessary  for  each 
recxirring  period. 

(2)  When  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  beginning  of  the  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  the 
following  paragraphs,  as  appropriate: 

(i)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compUance 
deadline  occurs  if  there  remain  at  least 
3  days  for  tasks  that  must  be  performed 
weekly,  at  least  2  weeks  for  tasks  that 
must  be  performed  monthly,  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  that  must  be  performed  annually; 
or 

(ii)  In  all  other  cases,  compliance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadline  occurs. 

(3)  In  all  instances  where  a  provision 
requires  completion  of  a  task  diu-ing 
each  of  multiple  successive  periods,  an 
owner  or  operator  may  perform  the 
required  task  at  any  time  during  the 
specified  period  provided  the  task  is 
conducted  at  a  reasonable  interval  after 
completion  of  the  task  during  the 
previous  period. 

§65.4    Recordkeeping. 

(a)  Maintaining  notifications,  records, 
and  reports.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  owner 
or  operator  of  each  regulated  source 
subject  to  this  part  shall  keep  copies  of 
notifications,  reports,  and  records 
required  by  this  part  for  the  length  of 
time  specified  in  the  following,  as 
applicable: 

(1)  If  an  owner  or  operator  is  required 
to  obtain  or  operate  a  regulated  source 
under  a  title  V  permit,  then  all 


applicable  notifications,  reports,  and 
records  for  that  regulated  source  shall  be 
maintained  for  at  least  5  years,  except 
for  the  records  required  in  §  65.47(b)  for 
storage  vessel  capacity,  §  65.104(e)(2)  for 
valve  and  connector  monitoring,  and 
§  65.163(d)(1)  for  closed  vent  system 
design  specifications. 

(2)  If  an  owner  or  operator  is  not 
required  to  obtain  or  operate  a  regulated 
soiut:e  under  a  title  V  permit,  then  all 
notifications,  reports,  and  records  for 
that  regulated  source  required  by  this 
part  shall  be  maintained  for  at  least  2 
years,  except  for  the  records  required  in 
§  65.47(b)  for  storage  vessel  capacity, 
§  65.104(e)(2)  for  valve  and  connector 
monitoring,  and  §65. 163(d)(1)  for 
closed  vent  system  design 
specifications. 

(b)  Copies  of  reports.  If  an  owner  or 
operator  submits  reports  to  the 
apphcable  EPA  Regional  Office,  the 
owner  or  operator  is  not  required  to 
maintain  copies  of  those  reports.  If  the 
EPA  Regional  Office  has  waived  the 
requirement  of  §  65.5(g)(1)  for  submittal 
of  copies  of  reports,  the  owner  or 
operator  is  not  required  to  maintain 
copies  of  the  waived  reports.  Paragraph 
(b)  of  this  section  applies  only  to  reports 
and  not  the  underlying  records  which 
must  be  maintained  as  specified 
throughout  this  part. 

(c)  Availability  of  records.  All 
applicable  records  shall  be  maintained 
in  such  a  maimer  that  they  can  be 
readily  accessed  and  are  suitable  for 
inspection  as  specified  in  the  following: 

(1)  Except  as  specified  in  paragraph 
(c)(2)  of  this  section,  records  of  the  most 
recent  2  years  shall  be  retained  onsite  or 
shall  be  accessible  to  an  inspector  while 
onsite.  The  records  of  the  remaining  3 
years,  where  required,  may  be  retained 
offsite. 

(2)  For  sources  referenced  to  this  part 
from  40  CFR  part  63,  subpart  G  or  H,  the 
most  recent  6  months  of  records  shall  be 
retained  on  site  or  shall  be  accessible  to 
an  inspector  while  onsite  fi^om  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  The  remaining  4  and  one-half 
years  of  records,  where  required,  may  be 
retained  offsite. 

(3)  Records  specified  in  paragraph 
(c)(1)  or  (2)  of  this  section  may  be 
maintained  in  hard  copy  or  computer- 
readable  form  including,  but  not  limited 
to,  on  paper,  microfilm,  computer, 
computer  disk,  magnetic  tape,  or 
microfiche. 

§65.5    Reporting  requirements. 

(a)  Required  reports.  Each  owner  or 
operator  of  a  regulated  source  subject  to 
this  subpart  shall  submit  the  following 
reports,  as  applicable: 


(1)  A  Notification  of  Initial  Startup 
described  in  paragraph  (b)  of  this 
section. 

(2)  An  Initial  Notification  for  Part  65 
Applicability  described  in  paragraph  (c) 
of  this  section. 

(3)  An  Initial  Compliance  Status 
Report  described  in  paragraph  (d)  of  this 
section. 

(4)  Periodic  reports  described  in 
paragraph  (e)  of  this  section. 

(5)  Other  reports  shall  be  submitted  as 
specified  elsewhere  in  this  part. 

(6)  Startup,  Shutdown,  and 
Malfunction  Reports  described  in 
§  65.6(c). 

(b)  Notification  of  Initial  Startup.  (1) 
Contents.  Any  owner  or  operator  of  a 
regulated  source  which  elects  to  comply 
with  this  part  at  initial  startup  shall 
send  the  Administrator  written 
notification  of  the  actual  date  of  initial 
startup  of  a  regulated  som-ce. 

(2)  Due  date.  The  notification  of  the 
actual  date  of  initial  startup  shall  be 
postmarked  within  15  days  after  such 
date. 

(c)  Initial  Notification  for  Part  65 
Applicability.  Owners  or  operators  of 
regulated  soiu-ces  that  have  been  subject 
to  a  40  CFR  part  60,  61,  or  63  standard, 
and  who  wish  to  comply  with  this  part, 
and  who  are  not  operating  the  regulated 
source  under  an  approved  title  V  permit 
shall  notify  the  Administrator  of  their 
intent.  The  notice  shall  include  the 
information  specified  in  paragraphs 
(c)(1)  through  (7)  of  this  section,  as 
applicable,  and  may  accompany  the 
application  for  a  construction  permit  for 
the  regulated  soiu-ce.  This  notification 
may  be  waived  by  the  Administrator. 

(1)  Identification  of  the  storage  vessels 
subject  to  subpart  C  of  this  part. 

(2)  Identification  of  the  process  vents 
subject  to  subpart  D  of  this  part, 
including  process  vent  group  status  as 
specified  in  §  65.62(a). 

(3)  Identification  of  the  process  vents 
subject  to  40  CFR  part  60,  subpart  DDD, 
complying  with  requirements  of  subpart 
G  of  this  part. 

(4)  Identification  of  the  transfer  racks 
subject  to  subpart  E  of  this  part. 

(5)  For  equipment  leaks,  identification 
of  the  process  units  subject  to  subpart  F 
of  this  part. 

(6)  The  proposed  implementation 
schedule  specified  in  §  65.1(f)(1)  for 
sources  identified  in  paragraphs  (c)(1) 
through  (5)  of  this  section. 

(7)  Process  unit  identification.  As  an 
alternative  to  requirements  specified  in 
paragraphs  {c)(l)  through  (4)  of  this 
section,  the  process  units  can  be 
identified  instead  of  the  individual 
pieces  of  equipment.  For  this 
alternative,  the  kind  of  emission  point 


in  the  process  imit  that  will  comply 
must  also  be  identified. 

(d)  Initial  Compliance  Status  Report — 
(1)  Contents.  The  owner  or  operator 
shadl  submit  an  Initial  CompUance 
Status  Report  for  each  regulated  source 
subject  to  this  part  containing  the 
information  specified  in  the  subparts  of 
this  part.  Unless  the  required 
information  has  already  been  submitted 
under  requirements  of  the  applicable 
referencing  subpart,  this  information 
can  be  submitted  as  part  of  a  title  V 
permit  application  or  amendment. 

(2)  Due  date.  The  owner  or  operator 
shall  submit  the  Initial  Compliance 
Status  Report  for  each  regulated  source 
within  240  days  after  the  applicable 
compliance  date  specified  in  the 
referencing  subparts,  or  within  60  days 
after  the  completion  of  the  initial 
performance  test  or  initial  compUance 
determination,  whichever  is  earlier. 
Initial  compliance  Status  Reports  may 
be  combined  for  multiple  regiilated 
sources  as  long  as  the  due  date 
requirements  for  all  sources  covered  in 
the  combined  report  are  met. 

(e)  Periodic  reports.  The  owner  or 
operator  of  a  source  subject  to 
monitoring  requirements  of  this  part  or 
to  other  requirements  of  this  part  where 
periodic  reporting  is  specified,  shall 
submit  a  periodic  report. 

(1)  Contents.  Periodic  reports  shall 
include  all  information  specified  in 
subparts  of  this  part. 

(2)  Due  date.  The  periodic  report  shall 
be  submitted  semiannually  no  later-than 
60  calendar  days  after  the  end  of  each 
6-month  period.  The  first  report  shall  be 
submitted  as  specified  in  the  following, 
as  applicable: 

(i)  The  first  report  shall  be  submitted 
no  later  than  the  last  day  of  the  month 
that  includes  the  date  8  months  after  the 
date  the  source  became  subject  to  this 
part  or  since  the  last  part  60,  61,  or  63 
periodic  report  was  submitted  for  the 
applicable  requirement,  whichever  is 
earlier. 

(ii)  For  soxu-ces  electing  to  comply 
with  the  CAR  at  initial  startup,  the  first 
report  shall  cover  the  6  months  after  the 
Initial  Compliance  Status  Report  is  due. 
The  first  report  shall  be  submitted  no 
later  than  the  last  day  of  the  month  that 
includes  the  date  8  months  after  the 
Initial  Compliance  Status  Report  is  due. 

(3)  Overlap  with  title  V  reports. 
InformaUon  required  by  this  part,  which 
is  submitted  with  a  title  V  periodic 
report,  need  not  also  be  included  in  a 
subsequent  periodic  report  required  by 
this  part.  The  title  V  report  shall  be 
referenced  in  the  periodic  report 
required  by  this  part. 

(f)  General  report  content.  All  reports 
and  notifications  submitted  pursuant  to 


this  part,  including  reports  that  combine 
information  from  this  part  and  a 
referencing  subpart,  shall  include  the 
following  information: 

(1)  The  name,  address,  and  telephone 
number  (fax  number  may  also  be 
provided)  of  the  owner  or  operator. 

(2)  The  name,  address  and  telephone 
niunber  of  the  person  to  whom  inquiries 
should  be  addressed,  if  different  than 
the  owner/operator. 

(3)  The  address  (physiceJ  location)  of 
the  reporting  facility. 

(4)  Identification  of  each  regxilated 
source  covered  in  the  submission  and 
identification  of  which  subparts 
(referencing  subparts  and  this  part  65) 
options  from  this  part  are  applicable  to 
that  regulated  source.  Summaries  and 
groupings  of  this  information  are 
permitted. 

(g)  Report  and  notification 
submission — (1)  Submission.  All  reports 
and  notifications  required  under  this 
part  shaU  be  sent  to  the  Administrator 
at  the  appropriate  EPA  Regional  Office 
and  to  the  delegated  State  authority, 
except  that  requests  for  permission  to 
use  an  alternative  means  of  emission 
limitation  as  provided  for  in  §  65.8(a) 
shall  be  submitted  to  the  Director  of  the 
EPA  Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  MD-10,  Research 
Triangle  Park,  North  Carolina,  27711. 
The  EPA  Regional  Office  may  waive  the 
requirement  to  receive  a  copy  of  any 
reports  or  notifications  at  its  discretion. 

(2)  Submission  of  copies.  If  any  State 
requires  a  notice  that  contains  all  the 
information  required  in  a  report  or 
notification  listed  in  this  part,  an  owner 
or  operator  may  send  the  appropriate 
EPA  Regional  Office  a  copy  of  the  report 
or  notification  sent  to  the  State  to  satisfy 
the  requirements  of  this  part  for  that 
report  or  notification. 

(3)  Method  of  submission.  Wherever 
this  subpart  specifies  "postmark"  dates, 
submittals  may  be  sent  by  methods 
other  than  the  U.S.  Mail  (for  example, 
by  fax  or  courier).  Submittals  shaU  be 
sent  on  or  before  the  specified  date. 

(4)  Submission  by  electronic  media.  If 
acceptable  to  both  the  Administrator 
and  the  owner  or  operator  of  a  source, 
reports  may  be  submitted  on  electronic 
media. 

(h)  Adjustment  to  timing  of  submittals 
and  review  of  required 
communications— {'i)  Alignment  with 
title  V  submission.  An  owner  or 
operator  may  submit  periodic  reports 
required  by  this  part  on  the  same 
schedule  as  the  title  V  periodic  report 
for  the  facility.  The  owner  or  operator 
using  this  option  need  not  obtain  prior 
approval,  but  must  assiu^  no  reporting 
gaps  fi"om  the  last  periodic  report  for  the 


relevant  standards.  The  owner  or 
operator  shall  clearly  identify  the 
change  in  reporting  schedule  in  the  first 
report  filed  under  paragraph  (h)  of  this 
section.  The  requirements  of  paragraph 
(e)  of  this  section  are  not  waived  when 
implementing  this  change. 

(2)  Request  for  adjustment.  An  owner 
or  operator  may  arrange  by  mutual 
agreement  (which  may  be  a  standing 
agreement)  with  the  Administrator  a  , 
common  schedule  on  which  periodic 
reports  required  by  this  part  shall  be 
submitted  throughout  the  year  as  long  as 
the  reporting  period  is  not  extended.  An 
owner  or  operator  who  wishes  to 
request  a  change  in  a  time  period  or 
postmark  deadline  for  a  particular 
requirement  shall  request  the 
adjustment  in  writing  as  soon  as 
practical  before  the  subject  activity  is 
required  to  take  place.  The  owner  or 
operator  shall  include  in  the  request 
whatever  information  he  or  she 
considers  useful  to  convince  the 
Administrator  that  an  adjustment  is 
warranted.  A  request  for  a  change  to  the 
periodic  reporting  schedule  need  only 
be  made  once  for  every  schedule  change 
and  not  once  for  every  semiannual 
report  submitted. 

(3)  Approval  of  request  for 
adjustment.  If,  in  the  Adioinistrator's 
judgment,  an  owner  or  operator's 
request  for  an  adjustment  to  a  particular 
time  period  or  postmark  deadline  is 
warranted,  the  Administrator  wiU 
approve  the  adjustment.  The 
Administrator  will  notify  the  owner  or 
operator  in  writing  of  approval  or 
disapproval  of  the  request  for  an 
adjustment  within  15  calendar  days  of 
receiving  sufficient  information  to 
evaluate  the  request. 

(4)  Notification  of  delay.  If  the 
Administrator  is  imable  to  meet  a 
specified  deadline,  the  owner  or 
operator  will  be  notified  of  any 
significant  delay  and  informed  of  the 
amended  schedule. 

(i)  Unless  already  submitted  in  a 
previous  report,  an  owner  or  operator 
shall  report  in  a  title  V  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority,  the 
information  Usted  in  paragraphs  (i)(l) 
through  (5)  of  this  section.  This 
information  shall  be  submitted  to  the 
Administrator  if  the  regulated  source  is 
not  a  title  V  source. 

(1)  A  Ust  designating  each  emission 
point  complying  with  subparts  C 
through  G  of  this  part  and  whether  each 
process  vent  is  Group  1,  Group  2A,  or 
Group  2B. 

(2)  The  control  technology  or  method 
of  compliance  that  will  be  applied  to 
each  emission  point. 
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(3)  A  statement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  subparts  C  through  G  of  this  part  that 
are  applicable  to  each  emission  point 
will  be  implemented  beginning  on  the 
date  of  compliance  as  specified  in  the 
referencing  subpart. 

(4)  The  monitoring  information  in 
§  65.162(e)  if,  for  any  emission  point, 
the  owner  or  operator  of  a  source  seeks 
to  comply  through  use  of  a  control 
technique  other  than  those  for  which 
monitoring  parameters  are  specified  in 
§§65.148  through  65.154. 

(5)  Any  requests  for  alternatives  to  the 
continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions,  as  specified  in  §  65.162(d). 

§65.6    Startup,  shutdown,  and  malfunction 
plan  and  procedures. 

(a)  Paragraphs  (b)  and  (c)  of  this 
section  do  not  apply  to  Group  2A  or 
Group  2B  process  vents. 

(b)  Startup,  shutdown,  and 
malfunction  plan.  (1)  Description  and 
purpose  of  plan.  The  owner  or  operator 
of  a  regulated  soiuce  shall  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  that  describes,  in 
detail,  procedures  for  operating  and 
maintaining  the  regulated  source  diuing 
periods  of  startup,  shutdown,  and 
malfunction  and  a  program  of  corrective 
action  for  malfunctioning  process  and 
air  pollution  control  equipment  used  to 
comply  with  the  relevant  standard.  The 
plan  shall  also  address  routine  or 
otherwise  predictable  CPMS 
malfunctions.  This  plan  shall  be 
developed  by  the  owner  or  operator  by 
the  regulated  soiut;e's  implementation 
date  as  specified  in  §  65.1(f),  or  for 
sources  referenced  fi'om  40  CFR  part  63, 
subpart  F,  by  the  compliance  date 
specified  in  that  subpart.  The 
requirement  to  develop  and  implement 
this  plan  shall  be  incorporated  into  the 
source's  title  V  permit.  This  requirement 
is  optional  for  equipment  that  must 
comply  with  subpart  F  of  this  part.  It  is 
not  optional  for  equipment  equipped 
with  a  closed  vent  system  and  control 
device  subject  to  subpart  G  of  this  part. 
The  purposes  of  the  startup,  shutdown, 
and  malfunction  plan  are  described  in 
the  following: 

(i)  To  ensiue  that  owners  or  operators 
are  prepared  to  correct  malfunctions  as 
soon  as  practical  after  their  occurrence 
in  order  to  minimize  excess  emissions 
of  regulated  material  (excess  emissions 
are  defined  in  §  65.3(a)(4));  and 

(ii)  To  reduce  the  reporting  burden 
associated  with  periods  of  startup, 
shutdown,  and  malfunction  (including 
corrective  action  taken  to  restore 
malfunctioning  process  and  air 


pollution  control  equipment  to  its 
normal  or  usual  maiuier  of  operation). 

(2)  Operation  of  source.  During 
periods  of  startup,  shutdown,  and 
malfunction,  the  owner  or  operator  of  a 
regulated  source  shall  operate  and 
maintain  such  source  (including 
associated  air  pollution  control 
equipment  and  CPMS)  in  accordance 
with  the  procedures  specified  in  the 
startup,  shutdown,  and  malfunction 
plan  developed  under  paragraph  (b)(1) 
of  this  section. 

(3)  Use  of  additional  procedures.  To 
satisfy  the  requirements  of  this  section 
to  develop  a  startup,  shutdown,  and 
malfunction  plan,  the  owner  or  operator 
may  use  the  regulated  soiuxe's  standard 
operating  procediues  (SOP)  manual,  or 
an  Occupational  Safety  and  Health 
Administration  (OSHA)  or  other  plan, 
provided  the  alternative  plans  meet  all 
the  requirements  of  this  section  and  are 
made  available  for  inspection  when 
requested  by  the  Administrator. 

(4)  Revisions  to  the  plan.  Based  on  the 
results  of  a  determination  made  under 

§  65.3(b)(3),  the  Administrator  may 
require  that  an  owner  or  operator  of  a 
regulated  source  make  changes  to  the 
startup,  shutdown,  and  malfunction 
plan  for  that  source.  The  Administrator 
may  require  reasonable  revisions  to  a 
startup,  shutdown,  and  malfunction 
plan,  if  the  Administrator  finds  that  the 
plan  is  inadequate  as  specified  in  the 
following: 

(i)  Does  not  address  a  startup, 
shutdown,  and  malfunction  event  of  the 
CPMS,  the  air  pollution  control 
equipment,  or  the  regulated  source  that 
has  occiured;  or 

(ii)  Fails  to  provide  for  the  operation 
of  the  regulated  source  (including 
associated  air  pollution  control 
equipment  and  CPMS)  during  a  startup, 
shutdown,  and  malfunction  event  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  to  the  extent 
practical;  or 

(iii)  Does  not  provide  adequate 
procedures  for  correcting 
malfunctioning  process  and/or  air 
pollution  control  equipment  as  quickly 
as  practicable;  or 

(iv)  Does  not  provide  adequate 
measures  to  prevent  or  minimize  excess 
emissions  to  the  extent  practical  as 
specified  and  defined  in  §  65.3(a)(4). 

(5)  Additional  malfunction  plan 
requirements.  If  the  startup,  shutdowrn, 
and  malfunction  plan  fails  to  address  or 
inadequately  addresses  an  event  that 
meets  the  characteristics  of  a 
malfunction  but  was  not  included  in  the 
startup,  shutdown,  and  malfunction 
plan  at  the  time  the  owner  or  operator 
developed  the  plan,  the  owner  or 


operator  shall  revise  the  startup, 
shutdown,  and  malfunction  plan  within 
45  days  after  the  event  to  include 
detailed  procedures  for  operating  and 
maintaining  the  regulated  source  diuing 
similar  malfunction  events,  and  a 
program  of  corrective  action  for  similar 
malfunctions  of  process  or  air  pollution 
control  equipment  or  CPMS. 

(6)  Retain  plan  on  site.  The  ciurent 
plan  must  be  kept  on  site  at  all  times. 

(c)  Periodic  startup,  shutdown,  and' 
malfunction  reports.  Diuing  the 
reporting  period,  reports  shall  only  be 
required  for  startup,  shutdown,  and 
malfunction  during  which  excess 
emissions  as  defined  in  §  65.3(a)(4) 
occur.  A  startup,  shutdown,  and 
malfunction  report  can  be  submitted  as 
part  of  a  periodic  report  required  under 
§  65.5(e),  or  on  a  more  frequent  basis  if 
specified  otherwise  in  a  relevant 
standard  or  as  established  otherwise  by 
the  permitting  authority  in  the  source's 
title  V  permit.  The  startup,  shutdown, 
and  malfunction  report  shall  be 
dehvered  or  postmarked  by  the  30th  day 
following  the  end  of  each  calendar  half 
(or  other  calendar  reporting  period,  as 
appropriate),  unless  the  information  is 
submitted  with  the  periodic  report.  The 
report  shall  include  the  following 
information,  as  appropriate: 

(1)  The  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  certifying  its 
accuracy. 

(2)  The  number  of  startup,  shutdown, 
malfunction  events  and  the  total 
duration  of  all  periods  of  startup, 
shutdown,  and  malfunction  for  the 
reporting  period. 

(3)  If  actions  taken  by  an  owner  or 
operator  during  a  startup,  shutdown, 
and  malfunction  of  a  regulated  source, 
or  of  a  control  device  or  monitoring 
system  required  for  compliance 
(including  actions  taken  to  correct  a 
malfunction)  are  consistent  with  the 
procedures  specified  in  the  source's 
startup,  shutdown,  and  malfunction 
plan,  then  the  owner  or  operator  shall 
state  such  information  in  a  startup, 
shutdown,  and  malfunction  report. 

(4)  If  at  any  time  an  action  taken  by 
an  owner  or  operator,  during  a  startup, 
shutdown,  or  malfunction  (including 
actions  taken  to  correct  a  malfunction) 
during  which  excess  emissions  occur,  as 
defined  in  §  65.3(a)(4),  is  not  consistent 
with  the  procedures  specified  in  the 
regulated  source's  startup,  shutdown, 
and  malfunction  plan,  the  owner  or 
operator  shall  report  the  actions  taken 
for  that  event  as  part  of  the  periodic 
report.  The  report  shall  explain  the 
circumstances  of  the  event,  the  reasons 
for  not  following  the  startup,  shutdown, 
and  malfunction  plan,  and  whether  any 


excess  emissions  and/or  parameter 
monitoring  exceedances  are  believed  to 
have  occurred. 

§65.7    Monitoring,  recordkeeping,  and 
reporting  waivers  and  alternatives. 

(a)  Waiver  of  recordkeeping  or 
reporting  requirements.— {1)  Waiver 
application.  The  owner  or  operator  may 
apply  for  a  waiver  from  recordkeeping 
or  reporting  requirements  if  the 
regulated  source  is  achieving  the 
relevant  standard(s),  or  the  source  is 
operating  under  an  extension  of 
compliance  under  40  CFR -63.6(1),  or  a 
waiver  of  compliance  under  40  CFR 
61.10(b),  or  the  owTier  or  operator  has 
requested  an  extension  or  waiver  of 
compliance  and  the  Administrator  is 
still  considering  that  request.  The 
waiver  application  shall  be  submitted  in 
writing  to  the  Administrator. 

(2)  Extension  of  compliance  request.  If 
an  application  for  a  waiver  of 
recordkeeping  or  reporting  is  made,  the 
application  shall  accompany  the  request 
for  an  extension  of  comphance  under  40 
CFR  63.6(i)  or  the  request  for  a  waiver 
of  compliance  under  40  CFR  61.10rb), 
any  required  compliance  progress  report 
or  compliance  status  report  required  in 
the  source's  title  V  permit  application  or 
a  permit  modification  application,  or  a 
periodic  report  required  under  this  part, 
whichever  is  appUcable.  The 
application  shall  include  whatever 
information  the  owner  or  operator 
considers  useful  to  convince  the 
Administrator  that  a  waiver  of 
recordkeeping  or  reporting  is  warranted. 

(3)  Approval  or  denial  of  waiver.  The 
Administrator  will  approve  or  deny  a 
request  for  a  waiver  of  recordkeeping  or 
reporting  requirements  when 
performing  one  of  the  following  actions: 

(i)  Approves  or  denies  an  extension  of 
compliance  under  40  CFR  63.6(i)  or  a 
waiver  of  compliance  under  40  CFR 
61.10(b);  or 

(ii)  Makes  a  determination  of 
compliance  following  the  submission  of 
a  required  compliance  status  report  or 
periodic  report;  or 

(iii)  Makes  a  determination  of  suitable 
progress  toward  compliance  following 
the  submission  of  a  compliance  progress 
report,  whichever  is  applicable. 

(4)  Waiver  conditions.  A  waiver  of  any 
recordkeeping  or  reporting  requirement 
granted  under  this  paragraph  (a)  may  be 
conditioned  on  other  recordkeeping  or 
reporting  requirements  deemed 
necessary  by  the  Administrator. 

(5)  Waiver  cancellation.  Approval  of 
any  waiver  granted  under  this  section 
shall  not  abrogate  the  Administrator's 
authority  under  the  Act  or  in  any  way 
prohibit  the  Administrator  from  later 
canceling  the  waiver.  The  cancellation 


will  be  made  only  after  notice  is  given 
to  the  owner  or  operator  of  the  regulated 
source. 

(b)  Requests  for  approval  of 
alternative  monitoring  or  recordkeeping. 
An  owner  or  operator  may  submit  a 
written  request  for  approval  to  use 
alternatives  to  the  monitoring  or 
recordkeeping  provisions  of  this  part. 
For  process  vents  and  transfer  racks, 
except  low-throughput  transfer  racks, 
the  provisions  in  paragraph  (c)  of  this 
section  shall  govern  the  review  and 
approval  of  requests.  In  addition,  the 
appUcation  shall  include  information 
justifying  the  owner  or  operator's 
request  for  an  alternative  monitoring  or 
recordkeeping  method,  such  as  the 
technical  or  economic  infeasibility,  or 
the  impracticality,  of  the  regulated 
source  using  the  required  method.  For 
storage  vessels  and  low  throughput 
transfer  racks,  owners  and  operators 
shall  comply  with  the  requirements  of 

§  65.145(b)  for  preparing  and  submitting 
a  design  evaluation.  For  equipment 
leaks,  owners  and  operators  shall 
comply  with  the  recordkeeping 
requirements  of  §  65.163(d). 

(c)  Approval  or  denial  of  request  to 
use  alternative  monitoring  or 
recordkeeping.  The  Administrator  will 
notify  the  owner  or  operator  of  approval 
or  intention  to  deny  approval  of  the 
request  to  use  an  alternative  monitoring 
or  recordkeeping  method  within  90 
calendar  days  after  receipt  of  the 
original  request  and  within  30  calendar 
days  after  receipt  of  any  supplementary 
information  that  is  submitted.  Before 
disapproving  any  request  to  use  an 
alternative  method,  Uie  Administrator 
will  notify  the  applicant  of  the 
Administrator's  intention  to  disapprove 
the  request  together  with  the  follov»ring: 

(1)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based;  and 

(2)  Notice  of  opportunity  for  the 
owner  or  operator  to  present  additional 
information  to  the  Administrator  before 
final  action  on  the  request.  At  the  time 
the  Administrator  notifies  the  applicant 
of  the  intention  to  disapprove  the 
request,  the  Administrator  will  specify 
how  much  time  the  owner  or  operator 
will  have  after  being  notified  of  the 
intended  disapproval  to  submit  the 
additional  information. 

(d)  Use  of  an  alternative  monitoring  or 
recordkeeping  method.  (1)  The  owner  or 
operator  of  a  regulated  source  is  subject 
to  the  monitoring  and  recordkeeping 
requirements  of  the  relevant  staiidard 
unless  permission  to  use  an  alternative 
monitoring  or  recordkeeping  method 
requested  under  paragraph  (b)  of  this 
section  or  §  65.162(d)  has  been  granted 
by  the  Administrator.  Once  an 


alternative  is  approved,  the  owrner  or 
operator  shall  use  the  alternative  for  the 
emission  points  or  regulated  sources 
cited  in  the  approval  and  shall  meet  the 
monitoring  and  recordkeeping 
requirements  of  the  relevant  standard 
for  all  other  emission  points  or 
regulated  sources. 

(2)  If  the  Administrator  approves  the 
use  of  an  alternative  monitoring  or 
recordkeeping  method  for  a  regulated 
source  under  paragraph  (c)  of  this 
section,  the  owner  or  operator  of  such 
source  shall  continue  to  use  the 
alternative  monitoring  or  recordkeeping 
method  unless  he  or  she  receives 
approval  from  the  Administrator  to  use 
another  method. 

(3)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative 
monitoring  or  recordkeeping  method, 
requirement,  or  procedure,  the 
Administrator  may  require  the  use  of  a 
method,  requirement,  or  procedure 
specified  in  the  relevant  standard.  If  the 
results  of  the  specified  and  alternative 
methods,  requirements,  or  procedures 
do  not  agree,  the  results  obtained  by  the 
specified  method,  requirement,  or 
procedure  shall  prevail. 

§  65.8    Procedures  for  approval  of 
alternative  means  of  emission  limitation. 

(a)  Alternative  means  of  emission 
limitation.  An  owner  or  operator  may 
request  a  determination  of  equivalence 
for  an  alternative  means  of  emission 
limitation  to  the  requirements  of  design, 
equipment,  work  practice,  or 
operational  standards  of  this  part.  If,  in 
the  judgment  of  the  Administrator,  an 
alternative  means  of  emission  limitation 
will  achieve  a  reduction  in  regulated 
material  emissions  at  least  equivalent  to 
the  reduction  in  emissions  from  that 
source  achieved  under  any  design, 
equipment,  work  practice,  or 
operational  standards  (but  not 
performance  standards)  in  this  part,  the 
Administrator  will  pubUsh  in  the 
Federal  Register  a  notice  permitting  the 
use  of  the  alternative  means  for 
purposes  of  compliance  with  that 
requirement. 

(1)  The  notice  may  condition  the 
permission  on  requirements  related  to 
the  operation  and  maintenance  of  the 
alternative  means. 

(2)  Any  such  notice  shall  be 
pubhshed  only  after  pubUc  notice  and 
an  opportunity  for  a  hearing. 

{\)]  Content  of  submittal.  (1)  In  order 
to  obtain  approval,  any  person  seeking 
permission  to  use  an  alternative  means 
of  compUance  under  this  section  shall 
collect,  verify,  and  submit  to  the 
Administrator  information  showing  that 
the  alternative  means  achieves 
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equivalent  emission  reductions.  An 
owner  or  operator  seeking  permission  to 
use  an  alternative  means  of  compliance 
who  has  not  previously  performed 
testing  shall  also  submit  a  proposed  test 
plan.  If  the  owner  or  operator  seeks 
permission  to  use  an  alternative  means 
of  compliance  based  on  previously 
performed  testing,  they  shall  submit  the 
results  of  that  testing,  a  description  of 
the  procedures  followed  in  testing  or 
monitoring,  and  a  description  of 
pertinent  conditions  during  testing  or 
monitoring. 

(2)  The  owner  or  operator  who 
requests  an  alternative  means  of 
emission  limitation  shall  submit  a 
description  of  the  proposed  testing, 
monitoring,  recordkeeping,  and 
reporting  that  will  be  used  and  the 
proposed  basis  for  demonstrating 
compliance. 

(3)  For  storage  vessels,  the  owner  or 
operator  shall  include  the  results  of 
actual  emissions  tests  using  full-size  or 
scale-model  storage  vessels  that 
acciirately  collect  and  measure  all 
regidated  material  emissions  using  a 
given  control  technique,  and  that 
acciuately  simulate  wind  and  account 
for  other  emission  variables  such  as 
temperature  and  barometric  pressure,  or 
an  engineering  analysis  that  the 
Administrator  determines  is  an  accurate 
method  of  determining  equivalence. 

(4)  For  proposed  alternatives  to 
equipment  leak  requirements,  the  owner 
or  operator  shall  also  submit  the 
information  and  meet  the  requirements 
for  alternative  means  of  emission 
limitation  specified  in  §65. 102(b) 
(alternative  means  of  emission 
limitadon). 

(c)  Manufacturers  of  equipment  used 
to  control  equipment  leaks  of  a 
regidated  material  may  request  a 
determination  of  equivalence  for  an 
alternative  means  of  emission  limitation 
for  equipment  leaks,  as  specified  in 

§  65.102(c). 

(d)  Compliance.  If  the  Administrator 
makes  a  determination  that  a  means  of 
emission  limitation  is  a  permissible 
alternative  to  the  requirements  of 
design,  equipment,  work  practice,  or 
operational  standards  of  this  part,  the 
owrner  or  operator  shall  either  comply 
with  the  alternative  or  comply  with  the 
requirements  of  this  part. 

§65.9    Availability  of  information  and 
confidentiality. 

(a)  Availability  of  information.  The 
availability  to  the  public  of  information 
provided  to,  or  otherwise  obtained  by, 
the  Administrator  under  this  part  shall 
be  governed  by  part  2  of  this  chapter. 
With  the  exception  of  information 
protected  under  part  2  of  this  chapter,- 


all  reports,  records,  and  other 
information  collected  by  the 
Administrator  under  this  part  are 
available  to  the  pyblic.  In  addition,  a 
copy  of  each  permit  application, 
compliance  plan  (including  the 
schedide  of  compliance),  initial 
compliance  status  report,  periodic 
report,  and  title  V  permit  is  available  to 
the  public,  consistent  with  protections 
recognized  in  section  503(e)  of  the  Act. 

(b)  Confidentiality.  (1)  If  an  owner  or 
operator  is  required  to  submit 
information  entitled  to  protection  from 
disclosiue  under  section  114(c)  of  the 
Act,  the  owner  or  operator  may  submit 
such  information  separately.  The 
requirements  of  section  114(c)  shall 
apply  to  such  information. 

(2)  The  contents  of  a  title  V  permit 
shall  not  be  entitled  to  protection  under 
section  114(c)  of  the  Act;  however, 
information  submitted  as  part  of  an 
application  for  a  title  V  permit  may  be 
entided  to  protection  from  disclosure. 

§  65.1 0    State  authority. 

(a)  The  provisions  of  this  part  shall 
not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from  adopting  and 
enforcing  any  emission  standard  or 
limitation  applicable  to  a  regulated 
source,  provided  that  such  standard, 
limitation,  prohibition,  or  other 
regulation  is  not  less  stringent  than  the 
standard  applicable  to  such  a  regulated 
source. 

(b)  The  provisions  of  this  part  shall 
not  be  construed  in  any  maimer  to 
preclude  any  State  or  political 
subdivision  thereof  from  requiring  the 
owner  or  operator  of  a  regulated  source 
to  obtain  permits,  licenses,  or  approvals 
prior  to  initiating  construction, 
modification,  or  operation  of  such  a 
regulated  source. 

§  65.11     Circumvention  and  prohibited 
activities. 

(a)  Circumvention.  (1)  No  owner  or 
operator  subject  to  the  provisions  of  this 
part  shall  build,  erect,  install,  or  use  any 
article,  machine,  equipment,  or  process 
to  conceal  an  emission  that  would 
otherwise  constitute  noncompliance 
with  a  relevant  standard.  Such 
concealment  includes,  but  is  not  limited 
to,  the  following: 

(1)  The  use  of  diluents  to  achieve 
compliance  with  a  relevant  standard 
based  on  the  concentration  of  a 
pollutant  in  the  effluent  discharged  to 
the  atmosphere;  and 

(2)  The  fragmentation  of  an  operation 
for  the  purpose  of  avoiding  regulation 
by  a  relevant  standard. 

(b)  Prohibited  activities.  (1)  No  owner 
or  operator  subject  to  the  provisions  of 


this  part  shall  operate  any  regulated 
source  in  violation  of  the  requfrements 
of  this  part  except  under  the  following 
provisions: 

(i)  An  extension  or  waiver  of 
compliance  granted  by  the 
Administrator  under  an  applicable  part; 
or 

(ii)  An  extension  of  compliance 
granted  imder  an  applicable  part  by  a 
State  with  an  approved  permit  program; 
or 

(iii)  An  exemption  from  compliance 
granted  by  the  President  under  section 
112(i)(4)oftheAct. 

(2)  After  the  effective  date  of  an 
approved  permit  program  in  a  State,  no 
owner  or  operator  of  a  regulated  source 
in  that  State  who  is  required  under  an 
apphcable  part  to  obtain  a  title  V  permit 
shall  operate  such  source  except  in 
compliance  with  the  provisions  of  this 
part  and  the  applicable  requirements  of 
the  permit  program  in  that  State. 

(3)  An  owner  or  operator  of  a 
regulated  source  who  is  subject  to  an 
emission  standard  promulgated  under 
this  part  or  a  referencing  part  shall 
comply  with  the  requirements  of  that 
standard  by  the  date(s)  established  in 
the  applicable  subpart(s)  (including  this 
subpart)  regardless  of  whether  the 
following  criteria  are  met: 

(i)  A  title  V  permit  has  been  issued  to 
that  source;  or 

(ii)  If  a  tide  V  permit  has  been  issued 
to  that  source,  whether  such  permit  has 
been  revised  or  modified  to  incorporate 
the  emission  standard. 

(c)  Severability.  Notwithstanding  any 
requirement  incorporated  into  a  title  V 
permit  obtained  by  an  owner  or  operator 
subject  to  the  provisions  of  this  part,  the 
provisions  of  this  part  are  federally 
enforceable. 

§  65.1 2    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
sections  111(c)  and  112(1)  of  the  Act,  the 
authorities  contained  in  paragraph  (b)  of 
this  section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  that  will  not  be 
delegated  to  States:  §§65.8,  65.46, 
65.102,  65.156(b)(l)(ii),  and 
65.158(a){2)(ii). 

§65.13    Incorporation  by  reference. 

(a)  The  materials  listed  in  this  section 
are  incorporated  by  reference  in  the 
corresponding  sections  noted.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 


of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  noted  in 
paragraph  (b)  of  this  section,  and  all  are 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700.  Washington,  DC; 
at  the  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  EPA,  401  M 
Street,  SW.,  Washington,  DC;  and  at  the 
EPA  Library  {MD-35),  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina. 

(b)  The  materials  listed  in  this 
paragraph  (b)  are  available  for  purchase 
from  at  least  one  of  the  following 
addresses:  American  Society  for  Testing 
and  Materials  (ASTM),  1916  Race  Street. 
Philadelphia,  Pennsylvania  19103;  or 
University  Microfilms  International,  300 
North  Zeeb  Road,  Ann  Arbor,  Michigan 
48106. 

(1)  ASTM  D1946-77,  Standard 
Method  for  Analysis  of  Reformed  Gas  by 
Gas  Chromatography,  IBR  approved 
December  14,  2000  for  §§  65.64(e)(2) 
and  65.147(a)(4)(i)  and  (b)(3)(ii). 

(2)  ASTM  D2382-76,  Standard  Test 
Method  for  Heat  of  Combustion  of 
Hydrocarbon  Fuels  by  Bomb 
Calorimeter  (High-Precision  Method). 
IBR  approved  December  14,  2000  for 
§§  65.64(e)(1)  and  65.147(b)(3){ii). 

§65.14    Addresses. 

(a)  All  requests,  reports,  applications, 
notifications,  and  other  communications 
submitted  pin-suant  to  this  part,  except 
as  specified  under  §  65.5(g)(1),  shall  be 
sent  to  the  Administrator  at  the 
appropriate  EPA  Regional  Office 
indicated  in  the  following  list: 

Region  I  (Connecticut,  Maine, 
Massachiusetts,  New  Hampshire,  Rhode 
Island,  Vermont),  Director,  Air  Management 
Division,  U.S.  Environmental  Protection 
Agency,  John  F.  Kennedy  Federal  Building, 
Boston,  Massachusetts  02203. 

Region  II  (New  Jersey,  New  York,  Puerto 
Rico,  Virgin  Islands),  Director,  Air  and  Waste 
Management  Division,  U.S.  Environmental 
Protection  Agency.  290  Broadway,  New  York, 
New  York  10007.' 

Region  III  (Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  West 
Virginia).  Director,  Air  and  Waste 
Management  Division,  U.S.  Environmental 
Protection  Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 

Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina.  South 
Carolina,  Tennessee),  Director,  Air  and  Waste 
Management  Division,  U.S.  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Atlanta,  Georgia  30303. 

Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin),  Director,  Air 
Management  Division,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604-3507. 

Region  VI  (Arkansas,  Louisiana.  New 
Mexico,  Oklahoma,  Texas);  Director; 


Compliance  Assurance  and  Enforcement 
Division;  U.S.  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas,  Texas 
75202. 

Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska),  Director,  Air  and  Toxics  Division, 
U.S.  Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  Qty.  Kansas 
66101. 

"  Region  Vin  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming), 
Director,  Air  and  Waste  Management 
Division,  U.S.  Environmental  Protection 
Agency,  999  18th  Street.  Suite  500,  Denver, 
Colorado  80295. 

Region  IX  (American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Nevada),  Director, 
Air  and  Waste  Management  Division,  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  California 
94105. 

Region  X  (Alaska,  Oregon,  Idaho, 
Washington),  Director,  Air  and  Waste 
Management  Division,  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101. 

(b)  All  information  required  to  be 
submitted  to  the  Administrator  under  . 
this  part  shall  also  be  submitted  to  the 
appropriate  State  agency  of  any  State  to 
which  authority  has  been  delegated 
imder  section  112(1)  of  the  Act.  The 
mailing  addresses  for  State  agencies  are 
listed  as  follows: 

(1)  Alabama.  Air  Pollution  Control 
Division,  Air  Pollution  Control 
Commission,  645  S.  McDonough  Street, 
Montgomery,  Alabama  36104. 

(2)  Alaska.  Department  of 
Environmental  Conservation,  3220 
Hospital  Drive,  Jimeau,  Alaska  99811. 

(3)  Arizona.  Arizona  Department  of 
Health  Services,  1740  West  Adams 
Street,  Phoenix,  Arizona  85007. 

(4)  Arkansas.  Chief,  Division  of  Air 
Pollution  Control,  Arkansas  Department 
of  Pollution  Control  and  Ecology,  8001 
National  Drive.  P.O.  Box  9583,  Littie 
Rock,  Arkansas  72209. 

(5)  California,  (i)  Amador  Coxmty  Air 
Pollution  Control  District,  P.O.  Box  430. 
810  Court  Street,  Jackson,  California 
95642. 

(ii)  Bay  Area  Air  Pollution  Control 
District,  939  Ellis  Street,  San 
Francisco,  California  94109. 

(iii)  Butte  Coimty  Air  Pollution 
Control  District,  P.O.  Box  1229.  316 
Nelson  Avenue,  Oroville,  California 
95965. 

(iv)  Calaveras  Coimty  Air  Pollution 
Control  District,  Government 
Center,  El  Dorado  Road,  San 
Andreas,  California  95249. 

(v)  Camino  del  Rimedio,  Santa 
Barbara,  California  93110. 

(vi)  Colusa  County  Air  Pollution 
Control  District,  751  Fremont 
Street,  Colusa,  California  95952. 

(vii)  El  Dorado  Air  Pollution  Control 
District.  330  Fair  Lane,  Placerville, 


California  95667. 
(viii)  Fresno  County  Air  Pollution 

Control  District,  1221  Fulton  Mall. 

Fresno,  California  93721. 
(ix)  Glenn  Coimty  Air  Pollution 

Control  District,  P.O.  Box  351,  720 

North  Colusa  Street,  Willows. 

California  95988. 
(x)  Great  Basin  Unified  Air  Pollution 

Control  District,  157  Short  Street. 

suite  6,  Bishop,  California  93514. 
(xi)  Imperial  County  Air  Pollution 

Control  District,  County  Services 

Building.  939  West  Main  Street,  El 

Centre,  Cahfomia  92243. 
(xii)  Kem  County  Air  Pollution 

Control  District.  1601  H  Street,  suite 

250.  Bakersfield,  California  93301. 
(xiii)  Kings  County  Air  Pollution 

Control  District,  330  Campus  Drive, 

Hanford.  California  93230. 
(xiv)  Lake  County  Air  Pollution 

Control  District,  255  North  Forbes 

Street,  Lakeport,  California  95453. 
(xv)  Lassen  County  Air  Pollution 

Control  District.  175  Russell 

Avenue,  Susanville.  California 

96130. 
(xvi)  Madera  County  Air  Pollution 

Control  District.  135  West  Yosemite 

Avenue.  Madera,  California  93637. 
(xvii)  Mariposa  County  Air  Pollution 

Control  District,  Box  5,  Mariposa. 

California  95338. 
(xviii)  Mendocino  County  Air 

Pollution  Control  District,  County 

Courthouse,  Ukiah,  California 

94582. 
(xix)  Merced  County  Air  Pollution 

Control  Distiict,  P.O.  Box  471,  240 

East  15th  Street,  Merced,  California 

95340. 
(xx)  Modoc  County  Air  Pollution 

Conti-ol  District,  202  West  4di 

Street,  Alturas,  California  96101. 
(xxi)  Monterey  Bay  Unified  Air 

Pollution  Control,  1164  Monroe 

Street,  Suite  10,  Salinas,  California 

93906. 
(xxii)  Nevada  County  Air  Pollution 

Control  District,  H.E.W.  Complex. 

Nevada  City.  California  95959. 
(xxiii)  North  Coast  Unified  Air 

Quality  Management  District,  5630 

South  Broadway,  Eureka  California 

95501. 
(xxiv)  Northern  Sonoma  County  Air 

Pollution  Conti-ol  Distiict,  134  "A" 

Avenue.  Auburn,  California  95448. 
(xxv)  Placer  County  Air  Pollution 

Control  District,  11491  "B"  Avenue. 

Auburn,  California  95603. 
(xxvi)  Shasta  County  Air  Pollution 

Control  District,  2650  Hospital 

Lane,  Redding,  California  96001. 
(xxvii)  Sierra  County  Air  Pollution 

Conti-ol  Disti-ict,  P.O.  Box  286, 

Downieville.  California  95936. 
(xxviii)  Siskiyou  Coimty  Air  Pollution 
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Control  District,  525  South  Foothill 
Drive,  Yreka,  California  96097. 

(xxix)  South  Coast  Air  Quality 
Management  District,  9150  Flair 
Drive,  El  Monte,  California  91731. 

(xxx)  Stanislaus  County  Air  Pollution 
Control  District,  1030  Scenic  Drive, 
Modesto,  California  95350. 

(xxxi)  Sutter  County  Air  Pollution 
Control  District,  Sutter  County 
Office  Building,  142  Garden 
Highway,  Yuba  City,  California 
95991. 

(xxxii)  Tehama  County  Air  Pollution 
Control  District,  P.O.  Box  38,  1760 
Wahiut  Street.  Red  Bluff,  California 
96080. 

(xxxiii)  Tulare  County  Air  Pollution 
Control  District,  Coimty  Civic 
Center,  Visalia,  California  93277. 

(xxxiv)  Tuoliunne  County  Air 
Pollution  Control  District,  9  North 
Washington  Street,  Sonora, 
California  95370. 

(xxxv)  Ventma  County  Air  Pollution 
Control  District,  800  South  Victoria 
Avenue,  Ventiua,  California  93009. 

(xxxvi)  Yolo-Solano  Air  Pollution 
Control  District,  P.O.  Box  1006,  323 
First  Street,  i5.  Woodland, 
California  95695. 

(6)  Colorado.  Department  of  Health. 
Air  Pollution  Control  Division,  4210 
East  11th  Avenue,  Denver,  Colorado 
80220. 

(7)  Connecticut.  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford. 
Connecticut  06106. 

(8)  Delaware.  Delaware  Department  of 
Natiual  Resoiuces  and  Envirorunental 
Control,  Tatnall  Building,  P.O.  Box 
1401.  Dover.  Delaware  19901. 

(9)  Florida.  Florida  Bureau  of  Air 
Quality  Management.  Department  of 
Environmental  Regulation,  Twin 
Towers  Office  Building,  2600  Blair 
Stone  Road.  Tallahassee,  Florida  32301. 

(10)  Georgia.  Environmental 
Protection  Division,  Department  of 
Natiu'al  Resources,  270  Washington 
Street,  SW.,  Atlanta.  Georgia  30334. 

(11)  Hawaii,  (i)  Hawaii  Department  of 
Health,  1250  Punchbowl  Street, 
Honolulu.  Hawaii  96813. 

(ii)  Hawaii  Department  of  Health 
(mailing  address).  Post  Office  Box 
3378,  Honolulu.  Hawaii  96801. 

(12)  Idaho.  Idaho  Division  of 
Environmental  Quality  601  Pole  Line 
Rd.  Ste.  #  2  Twin  Falls.  Idaho  83301. 

(13)  Illinois.  Illinois  Environmental 
Protection  Agency — Bureau  of  Air  1340 
North  Ninth  St..  Springfield  Illinois 
62702  1021  North  Grand  Avenue  East 
(mailing  address)  P.O.  Box  19276 
62794-9276. 


(14)  Indiana.  Indiana  Department  of 
Environmental  Management,  105  South 
Meridian  Street,  P.O.  Box  6015, 
Indianapolis,  Indiana  46206. 

(15)  Iowa.  Iowa  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Henry  A.  Wallace  Building, 
900  East  Grand,  Des  Moines,  Iowa 
50319. 

(16)  Kansas.  Kansas  Department  of 
Health  and  Environment,  Bureau  of  Air 
Quality  and  Radiation  Control,  Forbes 
Field,  Topeka,  Kansas  66620. 

(17)  Kentucky.  Kentucky  Division  of 
Air  Pollution  Control,  Department  for 
Natiual  Resources  and  Environmental 
Protection,  U.S.  127,  Frankfort, 
Kentucky  40601. 

(18)  Louisiana.  Program 
Administrator,  Air  Quality  Division, 
Louisiana  Department  of  Envirorunental 
Quality,  P.O.  Box  44096.  Baton  Rouge, 
Louisiana  70804. 

(19)  Maine.  Bureau  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  State  House,  Station  No.  17, 
Augusta,  Maine  04333. 

(20)  Maryland.  Bureau  of  Air  Quality 
and  Noise  Control,  Maryland  State 
Department  of  Health  and  Mental 
Hygiene,  201  West  Preston  Street, 
Baltimore,  Maryland  21201. 

(21)  Massachusetts.  Division  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Sfi-eet,  7th  floor,  Boston,  Massachusetts 
02108. 

(22)  Michigan.  Air  Pollution  Control 
Division,  Michigan  Department  of 
Natural  Resources,  Stevens  T.  Mason 
Building,  8th  Floor,  Lansing,  Michigan 
48926. 

(23)  Minnesota.  Miimesota  Pollution 
Control  Agency,  Division  of  Air  Quality, 
520  Lafayette  Road,  St.  Paul,  Minnesota 
55155. 

(24)  Mississippi.  Biureau  of  Pollution 
Control,  Department  of  Natural 
Resources,  P.O.  Box  10385,  Jackson, 
Mississippi  39209. 

(25)  Missouri.  Missouri  Department  of 
Natiual  Resources,  Division  of 
Environmental  Quality.  P.O.  Box  176, 
Jefferson  City.  Missouri  65102. 

(26)  Montana.  Department  of  Health 
and  Environmental  Services.  Air 
Quality  Biu-eau.  Cogswell  Building. 
Helena,  Montana  59601. 

(27)  Nebraska.  Nebraska  Department 
of  Environmental  Control,  P.O.  Box 
94877,  State  House  Station,  Lincoln, 
Nebraska  68509. 

(28)  Nevada.  Nevada  Department  of 
Conservation  and  Natxual  Resources, 
Division  of  Environmental  Protection, 
201  South  Fall  Street,  Carson  City, 
Nevada  89710. 

(29)  New  Hampshire.  Air  Resources 
Division,  Department  of  Environmental 


Services,  64  North  Main  Street.  Caller 
Box  2033,  Concord.  New  Hampshire 
03302-2033. 

(30)  New  Jersey.  New  Jersey 
Department  of  Environmental 
Protection.  John  Fitch  Plaza.  P.O.  Box 
2807.  Trenton.  New  Jersey  08625. 

(31)  New  Mexico.  Director.  New 
Mexico  Environmental  Improvement 
Division,  Health  and  Environment 
Department,  1190  St.  Francis  Drive, 
Santa  Fe,  New  Mexico  87503. 

(32)  New  York  New  York  State 
Department  of  Environmental 
Conservation,  50  Wolf  Road,  Albany, 
New  York  12233,  Attention:  Division  of 
Air  Resources. 

(33)  North  Carolina.  North  Carolina 
Environmental  Management 
Commission,  Department  of 
Environment  and  Natiual  Resoinces, 
Division  of  Air  Quality,  P.O.  Box  29580, 
Raleigh,  North  Carolina  27626-0580. 

(34)  North  Dakota.  State  Department 
of  Health  and  Consolidated 
Laboratories,  Division  of  Environmental 
Engineering,  State  Capitol,  Bismarck, 
North  Dakota  58505. 

(35)  Ohio.  Ohio  Environmental 
Protection  Agency,  Central  District 
Office,  Air  Pollution  Unit,  P.O.  Box 
1049,  Columbus,  Ohio  43266-0149. 

(36)  Oklahoma.  Oklahoma  State 
Department  of  Health,  Air  Quality 
Service,  P.O.  Box  53551,  Oklahoma 
City,  Oklahoma  73152. 

(37)  Oregon.  Department  of 
Environmental  Quality,  Yeon  Building, 
522  SW.  Fifth,  Portland,  Oregon  97204. 

(38)  Pennsylvania.  Department  of 
Environmental  Resources,  Post  Office 
Box  2063,  Harrisburg,  Pennsylvania 
17120. 

(39)  Rhode  Island.  Division  of  Air  and 
Hazardous  Materials,  Department  of 
Environmental  Management,  291 
Promenade  Street,  Providence,  Rhode 
Island  02908. 

(40)  South  Carolina.  Office  of 
Environmental  Quality  Control, 
Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street,  Columbia,  South  Carolina  29201. 

(41)  South  Dakota.  Department  of 
Water  and  Natural  Resources,  Office  of 
Air  Quality  and  Solid  Waste,  Joe  Foss 
Building,  523  East  Capitol.  Pierre,  South 
Dakota  57501-3181. 

(42)  Termessee.  Division  of  Air 
Pollution  Control,  Tennessee 
Department  of  Public  Health,  256 
Capitol  Hill  Building,  Nashville, 
Tennessee  37219. 

(43)  Texas.  Texas  Natural  Resource 
Conservation  Commission,  P.O.  Box 
13087,  Austin,  Texas  78711-3087. 

(44)  Utah.  Department  of  Health, 
Bureau  of  Air  Quality,  288  North  1460 
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West,  P.O.  Box  16690.  Salt  Lake  City. 
Utah  84116-0690. 

(45)  Vermont.  Air  Pollution  Control 
Division,  Agency  of  Natural  Resources, 
Building  3  South,  103  South  Main 
Street,  Waterbiuy,  Vermont  05676. 

(46)  Virginia.  Virginia  State  Air 
Pollution  Control  Board,  Room  1106, 


Ninth  Street  Office  Building,  Richmond, 
Virginia  23219.  * 

(47)  Washington.  Depeulment  of 
Ecology,  Olympia.  Washington  98504. 

(48)  West  Virginia.  Air  Pollution 
Control  Commission.  1558  Washington 
Street,  East,  Charleston.  West  Virginia 
25311. 


(49)  Wisconsin.  Wisconsin 
Department  of  Natural  Resoiuces.  P.O. 
Box  7921,  Madison,  Wisconsin  53707. 

(50)  Wyoming.  Wyoming  Department 
of  Envirorunental  Quality  Air  Division, 
122  West  25th  St.-^th  Floor,  Cheyenne, 
Wyoming  82002. 


§§65.15-65.19    [Reservedl 

Table  1  to  Subpart  A  of  Part  65— Applicable  40  CFR  Parts  60,  61 ,  and  63  General  Provisions 

A.  40  CFR  part  60,  subpart  A  provisions  for  referencing  subparts  Ka,  Kb,  W,  DOD,  III.  NNN,  and  RRR 

§60.1, 
§60.2, 
§60.5, 
§60.6. 
§  60.7(a)(1).  and  (a)(4). 
§60.14, 
§60.15, 
§60.16 
B.  40  CFR  part  61 ,  subpart  A  provisions  for  referencing  subparts  Y,  V,  and  BB 

§61.01, 

§61.02, 

§61.05, 

§61.06, 

§61.07, 

§61.08, 

§61. 10(b),  and  (0), 

§61.11.  §61.15 

C.  40  CFR  part  63,  subpart  A  provisions  for  referencing  subparts  G  and  H 

§ 63. 1(a)(1),  (a)(2),  (a)(3),  (a)(1 3),  (a)(1 4),  (b)(2)  and  (c)(4) 

§63.2 

§63.5  (a)(1),  (a)(2).  (b),  (d)(1)(il),  (d)(3)(i)',  (d)(3)(iii)',  (d)(3)(tv).,  (d)(3)(v)-,  (d)(3)(vj)..  (d)(4),  (e),  (f)(1),  and  (f)(2) 

§63.6  (a),  (b)(3),  (c)(5),  (l)(1),  (i)(2),  (i)(4)(i)(A),  (l)(5)  through  (i)(14),  (i)(16)  and  G) 

§  63.9(a)(2),  (b)(4)(l)  \  (b)(4)(ii),  (b)(4)(iii),  (b)(5)  ^  (c)  and  (d) 

§63. 10(d)(4) 

§63. 12(b) 

•  These  provisions  do  not  apply  to  equipment  leaks. 

•>  The  notifications  specified  in  40  CFR  63.9(b)(4)(i)  and  63.9(b)(5)  shall  be  submitfed  at  the  times  specified  in  this  part  65. 

Table  2  to  Subpart  A  of  Part  65— Applicable  Referencing  Subpart  Provisions 


If  you  have  been  referenced 
from  *  *  * 

40  CFR  part  60,  subpart  Ka  

40  CFR  part  60,  subpart  Kb  

40  CFR  part  60,  subpart  W  

40  CFR  part  60,  subpart  DDD  

40  CFR  part  60,  subpart  III  

40  CFR  part  60,  subpart  NNN  

40  CFR  part  60,  subpart  RRR  

40  CFR  part  61,  subpart  V  .". 

40  CFR  part  61,  subpart  Y  

40  CFR  part  61,  subpart  BB  

40  CFR  part  63,  subpart  G  For  process  vents,  group  1 

storage  vessels,  and  group  1  transfer  racks. 
40  CFR  part  63,  subpart  H  


You  must  compty  with 


60.110a,  60.111a,  and  60.115a 

60.110b,  60.111b,  60.116b(c),  (e),  (f)(1),  and  (g) 

60.480,  60  481,  60.482-1  (a),  60.485(d),  (e),  and  (f),  and  60.486(i)  and  0).  60.488, 

and  60.489 
60.560(a),  (b)  and  (d)  through  G),  60.561,  60.562-1,  60.562-2,  and  60.565(g)(1) 
60.610(a),  (b)  and  (d),  60.611,  60.616,  60.617 

60.660(a),  (b),  (c)(1)  through  (c)(3),  (c)(5),  (d),  60.661,  60.666,  and  60.667 
60.700(a),  (b),  (c)(1),  (c)(3),  (c)(5),  (c)(6),  (c)(7),  (d).  60.701,  60.706,  60.707 
61.240,  61.241,  61.245(d),  61.246(i)  and  0),  and  61.247(a)  and  (0 
61 .270,  61 .271  (d)(2),  and  61 .274(a) 
61 .300  and  61 .301 
63.100,  63.101,  63.104  and  63.105  of  subpart  F  and  63.110  and  63.111  of  subpart  G 

63.100,  63.101,  63.104  and  63.105  of  subpart  F,  and  63.160,  63.161,  63.180(d)  of 
subpart  H 
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Subpart  B — [Reserved] 

Subpart  C— Storage  Vessels 

§65.40    Applicability. 

(a)  The  provisions  of  this  subpart  and 
of  subpart  A  of  this  part  apply  to  control 
of  regulated  material  emissions  from 
surge  control  vessels,  bottoms  receivers, 
and  other  storage  vessels  where  a 
referencing  subpart  references  the  use  of 
this  subpart  for  such  emissions  control. 

(b)  If  a  physical  or  process  change  is 
made  that  causes  a  storage  vessel  to  fall 
outside  the  criteria  in  the  referencing 
subpart  that  required  the  storage  vessel 
to  control  emissions  of  regulated 
material,  the  owner  or  operator  may 
elect  to  no  longer  comply  with  the 
provisions  of  this  subpart.  Instead,  the 
owner  or  operator  shall  comply  with 
any  applicable  provisions  of  the 
referencing  subpart. 

§65.41     Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  piuposes  of  this  subpart. 

§65.42    Control  requirements. 

(a)  For  each  storage  vessel  to  which 
this  subpart  applies,  the  owner  or 
operator  shall  comply  with  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section. 

(b)  For  each  storage  vessel  storing  a 
Uquid  for  which  the  maximum  true 
vapor  pressure  of  the  total  regulated 
material  in  the  liquid  is  less  than  76.6 
kilopascals  (10.9  poimds  per  square 
inch),  the  owner  or  operator  shall 
reduce  regulated  material  emissions  to 
the  atmosphere  as  provided  in  any  one 
of  the  paragraphs  {b)(l)  through  (7)  of 
this  section. 

( 1 )  Internal  floating  roof  (IFR). 
Operate  and  maintain  a  fixed  roof  and 
internal  floating  roof  meeting  the 
requirements  of  §65.43. 

(2)  External  floating  roof(EFR). 
Operate  and  maintain  an  external 
floating  roof  meeting  the  requirements 
of  §65.44. 

(3)  EFR  converted  to  IFR.  Operate  and 
maintain  an  external  floating  roof 
converted  to  an  internal  floating  roof 
meeting  the  requirements  of  §  65.45. 

(4)  Closed  vent  system  and  flare. 
Operate  and  maintain  a  closed  vent 
system  and  flare  as  specified  in 

§  65.142(a)(1).  Periods  of  plaimed 
routine  maintenance  of  the  flare  diuing 
which  the  flare  does  not  meet  the 
specifications  of  §  65.147  shall  not 


exceed  240  hours  per  year.  The 
specifications  and  requirements  in 
§  65.147  for  flares  do  not  apply  diu"ing 
periods  of  planned  routine  maintenance 
or  during  a  control  system  malfunction. 
The  owner  or  operator  shall  report  the 
periods  of  planned  routine  maintenance 
as  specified  in  §  65.166(d). 

(5)  Closed  vent  system  and  control 
device.  Operate  and  maintain  a  closed 
vent  system  and  control  device  as 
specified  in  the  following  and 

§  65.142(a)(2): 

(i)  Except  as  provided  in  paragraph 
(b)(5)(ii)  of  this  section,  the  control 
device  shall  be  designed  and  operated  to 
reduce  inlet  emissions  of  regulated 
material  by  95  percent  or  greater. 

(ii)  For  owners  or  operators  referenced 
to  this  part  from  40  CFR  part  63,  subpart 
G,  and  if  the  owner  or  operator  of  a 
storage  vessel  can  demonstrate  that  a 
control  device  installed  on  the  storage 
vessel  on  or  before  December  31,  1992 
is  designed  to  reduce  inlet  emissions  of 
total  organic  HAP  by  greater  than  or 
equal  to  90  percent  but  less  than  95 
percent,  then  the  control  device  is 
required  to  be  operated  to  reduce  inlet 
emissions  of  total  organic  HAP  by  90 
percent  or  greater. 

(iii)  Periods  of  planned  routine 
maintenance  of  the  control  device, 
during  which  the  control  device  does 
not  meet  the  specifications  of  paragraph 
(b)(5)(i)  or  (ii)  of  this  section,  shall  not 
exceed  240  ho\n^  per  year.  The  OMmer 
or  operator  shall  report  the  periods  of 
planned  routine  maintenance  as 
specified  in  §  65.166(d). 

(iv)  The  requirements  in  paragraph 
(b)(5)(i)  of  this  section  for  control 
devices  do  not  apply  diuing  periods  of 
planned  routine  maintenance  or  during 
a  control  system  malfunction. 

(6)  Route  to  process  or  fuel  gas 
system.  Route  the  emissions  to  a  process 
or  a  fuel  gas  system  as  specified  in 

§  65.142(a)(3).  Whenever  the  owner  or 
operator  bypasses  the  fuel  gas  system  or 
process,  the  owner  or  operator  shall 
comply  with  the  recordkeeping 
requirement  in  §  65.163(b)(3).  B5qpassing 
is  permitted  if  the  owner  or  operator 
complies  with  one  or  more  of  the 
following  conditions: 

(i)  The  liquid  level  in  the  storage 
vessel  is  not  increased; 

(ii)  The  emissions  are  routed  through 
a  closed  vent  system  to  a  control  device 
complying  with  paragraph  (b)(4)  or  (5) 
of  this  section:  or 

(iii)  The  total  aggregate  amount  of 
time  diuing  which  the  emissions  bj^ass 
the  fuel  gas  system  or  process  during  the 
calendar  year  without  being  routed  to  a 
control  device,  for  all  reasons  (except 
startups/shutdowns/malfunctions  or 
product  changeovers  of  flexible 


operation  units  and  periods  when  the 
storage  vessel  has  been  emptied  and 
degassed),  does  not  exceed  240  hours. 

(7)  Equivalent  requirements.  Comply 
with  an  equivalent  to  the  requirements 
in  any  one  of  the  paragraphs  (b)(1) 
through  (6)  of  this  section,  as  provided 
in  §65.46. 

(c)  For  each  storage  vessel  storing  a 
liquid  for  which  the  maximum  true 
vapor  pressure  of  the  total  regulated 
material  in  the  liquid  is  greater  than  or 
equal  to  76.6  kilopascals  (10.9  pounds 
per  square  inch),  the  owner  or  operator 
shall  meet  the  requirements  in 
paragraph  {b)(4),  (5).  or  (6)  of  this 
section,  or  equivalent  as  provided  in 
§65.46. 

§  65.43    Fixed  roof  with  an  internal  floating 
roof  (IFR). 

(a)  IFR  design  requirements.  The 
owner  or  operator  who  elects  to  control 
storage  vessel  regulated  material 
emissions  by  using  a  fixed  roof  and  an 
internal  floating  roof  shall  comply  with 
the  design  requirements  in  paragraphs 
(a)(1)  through  (4)  of  this  section. 

(1)  The  internal  floating  roof  shall  be 
designed  to  float  on  the  stored  liquid 
surface  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  internal 
floating  roof  shall  be  equipped  with  a 
closure  device  between  the  wall  of  the 
storage  vessel  and  the  floating  roof  edge 
and  shall  consist  of  one  of  the  following 
devices: 

(i)  A  liquid-mounted  seal. 

(ii)  A  metallic  shoe  seal. 

(iii)  Two  continuous  seals  mounted 
one  above  the  other.  The  lower  seal  may 
be  vapor-mounted. 

(3)  If  the  internal  floating  roof  is 
equipped  with  a  vapor-mounted  seal  as 
of  December  31,  1992,  paragraph  (a)(2) 
of  this  section  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed,  or  by  April  22.  2004. 
whichever  occurs  first. 

(4)  Except  as  provided  in  paragraph 
{a)(4)(viii)  of  this  section,  each  internal 
floating  roof  shall  meet  the  following 
specifications: 

(i)  Each  opening  in  a  noncontact 
internal  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents)  and  rim  space  vents  is  to 
provide  a  projection  below  the  stored 
liquid  surface. 

(ii)  Except  for  leg  sleeves,  automatic 
bleeder  vents,  rim  space  vents,  column 
wells,  ladder  wells,  sample  wells,  and 
stub  drains,  each  opening  shall  be 
equipped  with  a  gasketed  cover  or 
gasketed  lid. 

(iii)  Each  penetration  of  the  internal 
floating  roof  shall  be  a  sample  well. 


Each  sample  well  shall  have  a  slit  fabric 
cover  that  covers  at  least  90  percent  of 
the  opening. 

(iv)  Each  automatic  bleeder  vent  and 
rim  space  vent  shall  be  gasketed. 

(v)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of 
a  ladder  shall  have  a  gasketed  sliding 
cover. 

(vi)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of 
a  column  supporting  the  fixed  roof  shall 
have  a  flexible  fabric  sleeve  seal  or  a 
gasketed  sliding  cover. 

(vii)  Covers  on  each  access  hatch  and 
each  gauge  float  well  shall  be  designed 
to  be  bolted  or  fastened  when  they  are 
closed. 

(viii)  If  the  internal  floating  roof  does 
not  meet  any  one  of  the  specifications 
listed  in  paragraphs  (a)(4)(i)  through 
(vii)  of  this  section  as  of  December  31, 
1992,  the  requirement  for  meeting  those 
specifications  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed,  or  by  April  22,  2004, 
whichever  occurs  first. 

(b)  IFR  operational  requirements.  The 
owner  or  operator  using  a  fixed  roof  and 
an  internal  floating  roof  shall  comply 
with  the  following  operational 
requirements: 

fl)  The  internal  floating  roof  shall 
float  on  the  stored  liquid  surface  at  all 
times  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  When  the  floating  roof  is  resting 
on  the  leg  supports,  the  process  of 
filling  or  refilling  shall  be  continuous 
and  shall  be  accomplished  as  soon  as 
practical  and  the  owner  or  operator 
shall  maintain  the  record  specified  in 
§  65.47(e). 

(3)  Automatic  bleeder  vents  are  to  be 
set  to  be  closed  at  all  times  when  the 
roof  is  floating  except  when  the  roof  is 
being  floated  off  or  is  being  landed  on 
the  roof  leg  supports. 

(4)  Each  cover,  access  hatch,  gauge 
float  well,  or  lid  on  any  opening  in  the 
internal  floating  roof  shall  be 
maintained  in  a  closed  position  at  all 
times  (i.e.,  no  visible  gaps)  except  when 
the  device  is  in  actual  use.  Prior  to 
filling  the  storage  vessel,  rim  space 
vents  are  to  be  set  to  open  only  when 
the  internal  floating  roof  is  not  floating, 
or  when  the  pressure  beneath  the  rim 
seal  exceeds  the  manufacturer's 
recommended  setting. 

(c)  IFR  inspection  requirements.  To 
demonstrate  compliance,  the  owner  or 
operator  shall  visually  inspect  the 
internal  floating  roof,  the  primary  seal, 
and  the  secondary  seal  (if  one  is  in 
service)  according  to  paragraphs  (c)(1) 
through  (4)  of  this  section  and  maintain 
records  of  the  IFR  inspection  results  as 
specified  in  §  65.47(c)(1). 


(1)  Single  seal.  For  vessels  equipped 
with  a  single-seal  system,  the  owner  or 
operator  shall  perform  the  following 
inspections: 

(i)  Visually  inspect  for  IFR  type  A 
failures,  the  internal  floating  roof,  and 
the  seal  through  manholes  and  roof 
hatches  on  the  fixed  roof  no  less 
frequenUy  than  once  every  12  months. 

(ii)  Visually  inspect  for  IFR  type  B 
failures,  the  internal  floating  roof,  the 
seal,  gaskets,  slotted  membranes,  and 
sleeve  seals  (if  any)  each  time  the 
storage  vessel  is  emptied,  but  no  less 
frequentiy  than  once  every  10  years. 

(2)  Double  seal.  For  vessels  equipped 
with  two  continuous  seals  mounted  one 
above  the  other,  the  owner  or  operator 
shall  perform  either  the  inspection 
required  in  paragraph  (c)(2)(i)  of  this 
section  or  the  inspections  required  in 
paragraph  (c)(2)(ii)  of  this  section: 

(i)  Visually  inspect  for  IFR  type  B 
failures,  the  internal  floating  roof,  the 
primary  seal,  the  secondary  seal, 
gaskets,  slotted  membranes,  and  sleeve 
seals  (if  any)  each  time  the  storage 
vessel  is  emptied,  but  no  less  &«quentiy 
than  once  every  5  years;  or 

(ii)  Visually  inspect  the  internal 
floating  roof  and  the  other  components 
as  specified  in  the  following: 

(A)  For  IFR  type  A  feilures,  inspect 
the  secondary  seal  through  manholes 
and  roof  hatches  on  the  fixed  roof  no 
less  frequenUy  than  once  every  12 
months;  and 

(B)  For  IFR  type  B  failures,  inspect  the 
primary  seal,  the  secondary  seal, 
gaskets,  slotted  membranes,  and  sleeve 
seals  (if  any)  each  time  the  vessel  is 
emptied,  but  no  less  fi«quentiy  than 
once  every  10  years. 

(3)  For  inspections  to  determine  if  any 
IFR  type  B  failures  are  present  as 
required  by  paragraphs  (c)(l)(ii), 
(c)(2)(i),  and  (c)(2)(ii)(B)  of  this  section, 
the  owner  or  operator  shall  comply  with 
the  refilling  notification  requirements 
specified  in  §65. 48(c)(1). 

(4)  After  installing  the  control 
equipment  required  to  comply  with 

§  65.42(b)(1)  or  (3),  visually  inspect  the 
internal  floating  roof,  the  primary  seal, 
and  the  secondary  seal  (if  one  is  in 
service)  prior  to  filUng  the  storage  vessel 
with  regulated  material.  If  there  are 
holes,  tears,  or  other  openings  in  the 
primary  seal,  the  secondary  seal,  or  the 
seal  fabric,  or  defects  in  the  internal 
floating  roof,  the  owner  or  operator  shall 
repair  the  items  before  filUng  the  storage 
vessel. 

(d)  IFR  repair  requirements.  The 
owner  or  operator  shall  repair  any 
observed  or  determined  failures 
according  to  paragraphs  (d)(1)  and  (2)  of 
this  section: 


(1)  If  an  IFR  type  A  failure  is 
observed,  the  owner  or  operator  shall 
repair  the  items  or  empty  and  remove 
the  storage  vessel  from  service  within  45 
calendar  days.  If  the  failure  cannot  be 
repaired  within  45  calendar  days  or  if 
the  vessel  caimot  be  emptied  within  45 
calendar  days,  the  owner  or  operator 
may  utilize  up  to  two  extensions  of  up 
to  30  additional  calendar  days  each  and 
keep  the  records  specified  in  §  65.47(d). 

(2)  If  an  IFR  type  B  failure  is 
determined,  the  owner  or  operator  shall 
repair  the  items  and  comply  with  the 
refilling  notification  requirements  of 

§  65.48(c)(1)  before  refilUng  the  storage 
vessel  with  regulated  material. 

§65.44    External  floating  roof  (EFR). 

(a)  EFR  design  requirements.  The 
owner  or  operator  who  elects  to  control 
storage  vessel  regulated  material 
emissions  by  using  an  external  floating 
roof  shall  comply  with  the  design 
requirements  listed  in  paragraphs  (a)(1) 
through  (3)  of  this  section. 

(1)  The  external  floating  roof  shall  be 
designed  to  float  on  the  stored  liquid 
surface  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  The  external  floating  roof  shall  be 
equipped  with  a  closure  device  between 
the  wall  of  the  storage  vessel  and  the 
roof  edge. 

(i)  Except  as  provided  in  paragraph 
(a)(2)(iii)  of  this  section,  the  closure 
device  is  to  consist  of  two  continuous 
seals,  one  above  the  other.  The  lower 
seal  is  referred  to  as  the  primary  seal 
and  the  upper  seal  is  referred  to  as  the 
secondary  seal. 

(ii)  Except  as  provided  in  paragraph 
(a)(2)(iv)  of  this  section,  the  primary  seal 
shall  be  either  a  metaUic  shoe  seal  or  a 
liquid-mounted  seal. 

(iii)  If  the  external  floating  roof  is 
equipped  with  a  liquid-mounted  or 
metallic  shoe  primary  seal  as  of 
December  31,  1992,  the  requirement  for 
a  secondary  seal  in  paragraph  (a)(2)(i)  of 
this  section  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed,  or  by  April  22,  2004, 
whichever  occurs  first. 

(iv)  If  the  external  floating  roof  is 
equipped  with  a  vapor-mounted 
primary  seal  and  a  secondary  seal  as  of 
December  31,  1992,  the  requirement  for 
a  liquid-mounted  or  metallic  shoe 
primary  seal  in  paragraph  (a)(2)(ii)  of 
this  section  does  not  apply  until  the 
next  time  the  storage  vessel  is  emptied 
and  degassed,  or  by  April  22,  2004, 
whichever  occurs  first. 

(3)  The  external  floating  roof  shall 
meet  the  following  specifications: 

(i)  Except  for  automatic  bleeder  vents 
(vacuum  breaker  vents)  and  rim  space 
vents,  each  opening  in  the  noncontact 
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external  floating  roof  shall  provide  a 
projection  below  the  stored  liquid 
surface  except  as  provided  in  paragraph 
(a](3)(xiii)  of  this  section. 

(ii)  Covers  on  each  access  hatch  and 
each  gauge  float  well  shall  be  designed 
to  be  bolted  or  fastened  when  they  are 
closed. 

(iii)  Except  for  automatic  bleeder 
vents,  rim  space  vents,  roof  drains,  and 
leg  sleeves,  each  opening  shall  be 
equipped  with  a  gasketed  cover,  seal,  or 
lid. 

(iv)  Automatic  bleeder  vents  and  rim 
space  vents  shall  be  equipped  with  a 
gasket. 

(v)  Each  roof  drain  that  empties  into 
the  stored  liquid  shall  be  equipped  with 
a  slotted  membrane  fabric  cover  that 
covers  at  least  90  percent  of  the  area  of 
the  opening. 

(vi)  Each  unslotted  and  slotted  guide 
pole  well  shall  be  equipped  with  a 
gasketed  sliding  cover  or  a  flexible 
fabric  sleeve  seal. 

(vii)  Except  for  antirotational  devices 
equipped  with  a  welded  cap,  each 
unslotted  guide  pole  shall  be  equipped 
writh  a  gasketed  cap  on  the  end  of  the 
pole. 

(viii)  Each  slotted  guide  pole  shall  be 
equipped  with  a  gasketed  float  or  other 
device  that  closes  off  the  stored  liquid 
surface  from  the  atmosphere. 

(ix)  Each  gauge  hatch/ sample  well 
shall  be  equipped  with  a  gasketed  cover. 

(x)  Where  a  metallic  shoe  seal  is  in 
use  as  the  primary  seal,  one  end  of  the 
metallic  shoe  shall  be  designed  to 
extend  into  the  stored  liquid  and  the 
other  end  shall  extend  a  minimum 
vertical  distance  of  61  centimeters  (24 
inches)  above  the  stored  liquid  siu-face. 

(xi)  The  secondary  seal  shall  be 
designed  to  be  installed  above  the 
primary  seal  so  that  it  completely  covers 
the  space  between  the  roof  edge  and  the 
vessel  wall. 

(xii)  For  the  primary  and  secondary 
seals,  there  shall  be  no  holes,  tears,  or 
other  openings  in  the  shoe,  seal  fabric, 
or  seal  envelope. 

(xiii)  If  each  opening  in  a  noncontact 
external  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents)  and  rim  space  vents  does 
not  provide  a  projection  below  the 
liquid  surface  as  of  December  31, 1992, 
the  requirement  for  providing  these 
projections  below  the  liquid  surface 
does  not  apply  until  the  next  time  the 
storage  vessel  is  emptied  and  degassed, 
or  by  April  22,  2004,  whichever  occurs 
first. 

(b)  EFR  operational  requirements.  The 
owner  or  operator  using  an  external 
floating  roof  shall  comply  with  the 
following  operational  requirements: 


(1)  The  external  floating  roof  shall 
float  on  the  stored  liquid  surface  at  all 
times  except  when  the  floating  roof 
must  be  supported  by  the  leg  supports. 

(2)  When  the  floating  roof  is  resting 
on  the  leg  supports,  the  process  of 
filling  or  refilling  shall  be  continuous 
and  shall  be  accomplished  as  soon  as 
practical,  and  the  owner  or  operator 
shall  maintain  the  record  specified  in 
§  65.47(e). 

(3)  Except  for  automatic  bleeder  vents, 
rim  space  vents,  roof  drains,  and  leg 
sleeves,  each  opening  shall  be 
maintained  in  a  closed  position  (i.e.,  no 
visible  gap)  at  all  times  except  when  the 
device  is  in  actual  use. 

(4)  Covers  on  each  access  hatch  and 
each  gauge  float  well  shall  be  bolted  or 
fastened  when  they  are  closed. 

(5)  Automatic  bleeder  vents  are  to  be 
set  to  be  closed  at  all  times  when  the 
roof  is  floating  except  when  the  roof  is 
being  floated  off  or  is  being  landed  on 
the  roof  leg  supports. 

(6)  Rim  space  vents  are  to  be  set  to 
open  only  when  the  roof  is  being  floated 
off  the  roof  leg  supports  or  when  the 
pressure  beneath  the  rim  seal  exceeds 
the  manufactiu-er's  recommended 
setting. 

(7)  The  cap  on  the  end  of  each 
unslotted  guide  pole  shall  be  closed  at 
all  times  except  when  gauging  the 
stored  liquid  level  or  taking  samples  of 
the  stored  liquid. 

(8)  The  cover  on  each  gauge  hatch/ 
sample  well  shall  be  closed  at  all  times 
except  when  the  hatch  or  well  must  be 
open  for  access. 

(9)  Except  diuing  the  inspections 
required  by  paragraph  (c)  of  this  section, 
both  the  primary  seal  and  the  secondary 
seal  shall  completely  cover  the  annular 
space  between  the  external  floating  roof 
and  the  wall  of  the  storage  vessel  in  a 
continuous  fashion. 

(c)  EFR  inspection  requirements.  To 
demonstrate  compUance  for  an  external 
floating  roof  vessel,  the  owner  or 
operator  shall  use  the  procedures  in 
paragraphs  (c)(4)  through  (9)  of  this 
section  for  seal  gaps  according  to  the 
frequency  specified  in  paragraphs  (c)(1) 
through  (3)  of  this  section  and  meet  the 
requirements  of  paragraph  (c)(10)  of  this 
section. 

(1)  Measurements  of  gaps  between  the 
vessel  wall  and  the  primary  seal  shall  be 
performed  no  less  frequently  than  once 
every  5  years  and  at  the  times  specified 
in  paragraphs  (c)(l)(i)  and  (ii)  of  this 
section.  The  owner  or  operator  shall 
maintain  records  of  the  EFR  seal  gap 
measurements  as  specified  in 
§  65.47(c)(2). 

(i)  Ehiring  the  hydrostatic  testing  of 
the  vessel,  by  initial  startup,  or  within 


90  days  of  the  initial  fill  with  regulated 
material. 

(ii)  For  an  external  floating  roof  vessel 
equipped  with  a  Uquid-mounted  or 
metallic  shoe  primary  seal  and  without 
a  secondary  seal  as  provided  for  in 
paragraph  (a)(2)(iii)  of  this  section, 
measurements  of  gaps  between  the 
vessel  wall  and  the  primary  seal  shall  be 
performed  at  least  once  per  year  until  a 
secondary  seal  is  installed.  When  a 
secondary  seal  is  installed  above  the 
primary  seal,  measinements  of  gaps 
between  the  vessel  wall  and  both  the 
primary  and  secondary  seals  shall  be 
performed  within  90  calendar  days  of 
installation  of  the  secondary  seal  and 
according  to  the  frequency  specified  in 
paragraphs  (c)(1)  through  (3)  of  this 
section  thereafter. 

(2)  Measurements  of  gaps  between  the 
vessel  wall  and  the  secondary  seal  shall 
be  performed  no  less  frequently  than 
once  per  year  and  within  90  days  of  the 
initial  fill  with  regulated  material, 
within  90  days  of  installation  of  the 
secondary  seal,  or  by  initial  startup.  The 
owner  or  operator  shall  maintain 
records  of  the  EFR  seal  gap 
measiu^ments  as  specified  in 

§  65.47(c)(2). 

(3)  If  any  storage  vessel  ceases  to  store 
regulated  material  for  a  period  of  1  year 
or  more,  measvuements  of  gaps  between 
the  vessel  wall  and  the  primary  seal, 
and  gaps  between  the  vessel  wall  and 
the  secondary  seal  shall  be  performed 
within  90  days  of  the  vessel  being 
refilled  with  regulated  material.  The 
owner  or  operator  shall  maintain 
records  of  the  EFR  seal  gap 
measurements  as  specified  in 

§  65.47(c)(2). 

(4)  If  the  tank  contains  regulated 
material,  all  primary  seal  inspections  or 
gap  measiuements  that  require  the 
removal  or  dislodging  of  the  secondary 
seal  shall  be  accomplished  as  soon  as 
possible,  and  the  secondary  seal  shall  be 
replaced  as  soon  as  possible. 

(5)  The  owner  or  operator  shall  notify 
the  Administrator  30  days  before  any 
EFR  seal  gap  measurement  as  specified 
in  §  65.48(c)(2). 

(6)  Except  as  provided  in  peiragraph 
(d)  of  this  section,  the  owner  or  operator 
shall  determine  gap  widths  and  gap 
areas  in  the  primary  and  secondary  seals 
(seal  gaps)  individually  by  the  following 
procedures: 

(i)  Seal  gaps,  if  any.  shall  be  measured 
at  one  or  more  floating  roof  levels  when 
the  roof  is  not  resting  on  the  roof  leg 
supports. 

(ii)  Seal  gaps,  if  any,  shall  be 
measured  around  the  entire 
circimiference  of  the  vessel  in  each 
place  where  a  0.32  centimeter  (Vs  inch) 
diameter  uniform  probe  passes  freely 


(without  forcing  or  binding  against  the 
seal)  between  the  seal  and  the  wall  of 
the  storage  vessel.  The  circumferential 
distance  of  each  such  location  shall  also 
be  measiu-ed. 

(iii)  The  total  siuface  area  of  each  gap 
described  in  paragraph  (c)(6)(ii)  of  this 
section  shall  be  determined  by  using 
probes  of  various  widths  to  measure 
acciuately  the  actual  distance  from  the 
vessel  wall  to  the  seal  and  multiplying 
each  such  width  by  its  respective 
circumferential  distance. 

(7)  The  owner  or  operator  shall  add 
the  gap  siuface  area  of  each  gap  location 
for  the  primary  seal  and  divide  the  siun 
by  the  nominal  diameter  of  the  vessel. 
The  owner  or  operator  shall  include  the 
calculations  in  the  record  of  the  seal  gap 
measurement  as  specified  in 

§  65.47(c)(2).  For  metallic  shoe  primary 
seals  or  liquid-moiuited  primary  seals, 
the  accumulated  area  of  gaps  between 
the  vessel  wall  and  the  primary  seal 
shall  not  exceed  212  square  centimeters 
per  meter  of  vessel  diameter  (10.0 
square  inches  per  foot  of  vessel 
diameter)  and  the  width  of  any  portion 
of  any  gap  shall  not  exceed  3.81 
centimeters  (1.50  inches). 

(8)  The  owner  or  operator  shall  add 
the  gap  surface  area  of  each  gap  location 
for  the  secondary  seal  and  divide  the 
sum  by  the  nominal  diameter  of  the 
vessel.  The  owner  or  operator  shall 
include  the  calculations  in  the  record  of 
the  seal  gap  measurement  as  specified 
in  §  65.47(c)(2).  The  accumulated  area  of 
gaps  between  the  vessel  wall  and  the 
secondary  seal  used  in  combination 
with  a  metallic  shoe  seal  or  liquid- 
mounted  primary  seal  shall  not  exceed 
21.2  square  centimeters  per  meter  of 
vessel  diameter  (1.00  square  inch  per 
foot  of  vessel  diameter)  and  the  width 

of  any  portion  of  any  gap  shall  not 
exceed  1.27  centimeters  (0.50  inch).  The 
secondary  seal  gap  requirements  may  be 
exceeded  diu-ing  the  measurement  of 
primary  seal  gaps  as  required  by 
paragraph  (c)(1)  of  this  section. 

(9)  ff  the  owner  or  operator 
determines  that  it  is  imsafe  to  perform 
the  seal  gap  measurements  or  to  inspect 
the  vessel  to  determine  compliance 
because  the  floating  roof  appears  to  be 
structiu-ally  unsound  and  poses  an 
imminent  or  potential  danger  to 
inspecting  personnel,  the  owner  or 
operator  shall  comply  with  one  of  the 
following  requirements: 

(i)  The  owner  or  operator  shall 
measure  the  seal  gaps  or  inspect  the 
storage  vessel  no  later  than  30  calendar 
days  after  the  determination  that  the 
roof  is  unsafe;  or 

(ii)  The  owner  or  operator  shall  empty 
and  remove  the  storage  vessel  from 
service  no  later  than  45  calendar  days 


after  determining  that  the  roof  is  unsafe. 
If  the  vessel  cannot  be  emptied  within 
45  calendar  days,  the  owner  or  operator 
may  utilize  up  to  two  extensions  of  up 
to  30  additional  calendar  days  each  and 
comply  with  the  recordkeeping 
requirements  in  §  65.47(d). 

(10)  The  owmer  or  operator  shall 
visually  inspect  for  EFR  failures,  the 
external  floating  roof,  the  primary  seal, 
secondary  seal,  and  fittings  prior  to 
initial  filling  and  each  time  the  vessel  is 
emptied  (including  initially  before  the 
vessel  is  filled  with  regulated  material), 
shall  maintain  records  of  the  EFR 
inspection  results  as  specified  in 
§  65.47(c)(1),  and  shall  comply  with  the 
refilling  notification  requirements 
specified  in  §  65.48(c)(1). 

(d)  EFR  repair  requirements.  (1)  The 
owner  or  operator  shall  repair 
conditions  that  do  not  meet  seal  gap 
specifications  listed  in  paragraphs  (c)(7) 
and  (8)  of  this  section  or  any  EFR  failure 
observed  by  the  inspection  required  by 
paragraph  (c)(10)  of  this  section  no  later 
than  45  calendar  days  after 
identification,  or  shall  empty  and 
remove  the  storage  vessel  from  service 
no  later  than  45  calendar  days  after 
identification.  If  the  vessel  cannot  be 
repaired  or  emptied  within  45  calendar 
days,  the  owner  or  operator  may  utiUze 
up  to  two  extensions  of  up  to  30 
additional  calendar  days  each  and 
comply  with  the  recordkeeping 
requirements  in  §  65.47(d). 

(2)  If  an  EFR  failiu«  is  observed  by  the 
inspection  required  by  paragraph  (c)(10) 
of  this  section,  the  owner  or  operator 
shall  repair  the  items  as  necessary  so 
that  none  of  the  conditions  specified  in 
paragraph  (c)(10)  of  this  section  exist 
before  filling  or  refilling  the  storage 
vessel  with  regulated  material. 

§65.45    External  floating  roof  converted 
into  an  internal  floating  roof. 

The  owner  or  operator  who  elects  to 
control  storage  vessel  regulated  material 
emissions  by  using  an  external  floating 
roof  converted  into  an  internal  floating 
roof  shall  comply  with  the  internal 
floating  roof  requirements  of  §  65.43 
except  §  65.43(a)(3),  (b)(2),  and  (b)(3) 
and  the  external  floating  roof  deck 
fitting  requirements  of  §  65.44  except 
§  65.44(a)(1),  (a)(2),  (b)(1),  (b)(8),  {b)(9), 
(c),  and  (d),  including  the  recordkeeping 
and  reporting  provisions  referenced 
therein. 

§  65.46    Alternative  means  of  emission 
limitation. 

Any  person  seeking  permission  to  use 
an  alternative  means  of  compliance 
under  this  section  shall  use  the 
procedures  of  §  65.8. 


§65.47    Recordkeeping  provisions. 

(a)  Retention  time.  Each  owner  or 
operator  of  a  storage  vessel  subject  to 
this  subpart  shall  meet  the  requirements 
of  §  65.4,  except  the  record  specified  in 
paragraph  (b)  of  this  section  shall  be 
kept  as  long  as  the  storage  vessel  is  in 
operation. 

(b)  Vessel  dimensions  and  capacity. 
Each  owner  or  operator  of  a  storage 
vessel  subject  to  this  subpart  shall  keep 
readily  accessible  records  showing  the 
dimensions  of  the  storage  vessel  and  an 
analysis  of  the  capacity  of  the  storage 
vessel. 

(c)  Inspection  results.  The  owner  or 
operator  shall  keep  the  records  specified 
in  paragraphs  (c)(1)  and  (2)  of  this 
section.  

(1)  For  each  IFR  or  EFR  inspection 
required  by  §  65.43(c)(1)  and  (2),  or 
§65.44(c)(10),  respectively,  a  record 
containing  the  following  information,  as 
appropriate: 

(i)  In  the  event  that  no  IFR  type  A 
failure,  IFR  type  B  failure,  or  EFR  failure 
is  observed,  a  record  showing  that  the 
inspection  was  performed.  The  record 
shall  identify  the  storage  vessel  on 
which  the  inspection  was  p>erformed, 
the  date  the  storage  vessel  was 
inspected,  and  references  indicating 
which  items  were  inspected. 

(ii)  In  the  event  that  an  IFR  type  A 
failiu-e,  IFR  type  B  failure,  or  EFR  failiu« 
is  observed,  a  record  that  identifies  the 
storage  vessel  on  which  the  inspection 
was  performed,  the  date  the  storage 
vessel  was  inspected,  a  description  of 
the  failure  and  of  the  repair  made,  the 
date  the  vessel  was  emptied  (if 
applicable),  and  the  date  that  the  repair 
was  made.  As  specified  in  §  65.48(b)(1), 
the  owner  or  operator  shall  include  this 
record  in  the  periodic  report. 

(2)  For  each  EFR  seal  gap 
measiu^ment  required  by  §  65.44(c)(1), 
(2),  or  (3),  a  record  describing  the  results 
of  the  measurement.  The  record  shall 
identify  the  vessel  on  which  the 
measurement  was  performed,  shall 
include  the  date  of  the  measurement, 
the  raw  data  obtained  in  the 
measurement,  and  the  calculations 
described  in  §  65.44(c)(7)  and  (8),  and 
shall  meet  the  following  two  additional 
requirements,  as  appropriate: 

(i)  In  the  event  that  the  seal  gap 
measurements  do  conform  to  the 
specifications  in  §  65.44(c)(7)  and  (8), 
the  owner  or  operator  shall  submit  the 
information  specified  in  §65.48(b)(2)(i) 
in  the  periodic  report. 

(ii)  In  the  event  that  the  seal  gap 
measurements  do  not  conform  to  the 
specifications  in  §  65.44(c)(7)  and  (8), 
the  owner  or  operator  shall  also  keep  a 
description  of  the  repairs  that  were 
made,  the  date  the  repairs  were  made. 
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and  the  date  the  storage  vessel  was 
emptied  and  shall  include  a  report  of 
the  seal  gap  measurement  results  in  the 
periodic  report  as  specified  in 
§65.48{b)(2)(ii). 

(d)  Emptying  and  repairing  extension. 
The  owner  or  operator  who  elects  to 
utilize  an  extension  in  emptying  a 
storage  vessel  for  purposes  of  repair 
shall  prepare  by  the  initiation  of  the 
extension  the  following  documentation, 
as  appropriate,  of  the  decision  to  utilize 
an  extension: 

(1)  For  an  extension  pursuant  to 
§  65.43{d){l)  or  §  65.44(d)(1),  a 
description  of  the  failure, 
dociunentation  that  alternative  storage 
capacity  is  unavailable,  and  a  schedule 
of  actions  that  will  ensure  that  the 
control  equipment  will  be  repaired  or 
the  vessel  will  be  emptied  as  soon  as 
practical.  As  specified  in  §65.48(b)(l)(i), 
the  owner  or  operator  shall  include  this 
information  in  the  periodic  report. 

(2)  For  an  extension  pursuant  to 

§  65.44(c)(9),  an  explanation  of  why  it 
was  unsafe  to  perform  the  inspection  or 
seal  gap  measurement,  dociunentation 
that  alternate  storage  capacity  is 
unavailable,  and  a  schedule  of  actions 
that  will  ensure  that  the  vessel  will  be 
emptied  as  soon  as  practical.  As 
specified  in  §  65.48(b)(3),  the  owner  or 
operator  shall  include  this  information 
in  the  periodic  report. 

(e)  Floating  roof  set  on  its  legs.  The 
owner  or  operator  shall  maintain  a 
record  for  each  storage  vessel  subject  to 
§  65.43(b)(2)  and  §  65.44(b)(2) 
identifying  the  date  when  the  floating 
roof  was  set  on  its  legs  and  the  date 
when  the  roof  was  refloated.  The  record 
shall  also  indicate  whether  this  was  a 
continuous  operation. 

§  65.48    Reporting  provisions. 

(a)  Notification  of  initial  startup.  If 
§  65.5(b)  requires  that  a  notification  of 
initial  startup  be  filed,  then  the  content 
of  the  notification  of  initial  startup  shall 
at  least  include  the  information 
specified  in  §  65.5(b)  and  the 
identification  of  each  storage  vessel,  its 
capacity,  and  the  types  of  regulated 
material  stored  in  the  storage  vessel. 

(b)  Periodic  reports.  Report  the 
information  specified  in  paragraphs 
(b)(1)  through  (3)  of  this  section,  as 
applicable,  in  the  periodic  report 
specified  in  §  65.5(e). 

(1)  Inspection  results.  Report  the 
following  information  for  each 
inspection  conducted  in  accordance 
with  §  65.43(c)  and  §  65.44(c)  in  which 
an  IFR  or  EFR  failure  is  detected  in  the 
control  equipment: 

(i)  If  an  IFR  type  A  failure  or  an  EFR 
failure  is  observed  for  vessels  for  which 
inspections  are  required  under 


§65.43(c)(l)(i),  §65.43(c)(2)(ii)(A),  or 
§65.44(c)(10),  each  report  shall  include 
the  inspection  results  record  listed  in 
§  65.47(c)(l)(ii).  If  an  extension  is 
utilized  in  accordance  with  §  65.43(d)(1) 
or  §  65.44(d)(1),  the  report  shall  include 
the  records  listed  in  §65.47(c)(l)(ii)  plus 
the  documentation  specified  in 
§  65.47(d)(1). 

(ii)  If  an  IFR  type  B  failure  is  observed 
for  vessels  for  which  inspections  are 
required  under  §65.43(c)(l)(ii),  (c)(2)(i), 
or  (c)(2)(ii)(B).  each  report  shall  include 
a  copy  of  the  records  listed  in 
§65.47(c)(l)(ii). 

(2)  Seal  gap  measurement  results,  (i) 
For  each  vessel  whose  seal  gaps  are 
measured  during  the  reporting  period, 
identify  each  seal  gap  measurement 
made  in  accordance  with  §  65.44(c)  in 
which  the  requirements  of  §  65.44(c)(7) 
or  (8)  are  met. 

(ii)  For  each  seal  gap  measurement 
made  in  accordance  with  §  65.44(c)  in 
which  the  requirements  of  §  65.44(c)(7) 
or  (8)  are  not  met,  from  the  records  kept 
pursuant  to  §  65.47(c)(2),  report  the  date 
of  the  measiu-ements,  results  of  the 
calculations,  and  note  which  seal  gap 
measurements  did  not  conform  to  the 
specifications  in  §  65.44(c)(7)  and  (8). 

(3)  Extension  documentation.  If  an 
extension  is  utilized  in  accordance  with 
§  65.44(c)(9),  the  owner  or  operator  shall 
include  the  documentation  specified  in 
§  65.47(d)(2)  in  the  next  report  required 
by  §  65.5(e). 

(c)  Special  notifications.  An  owner  or 
operator  who  elects  to  comply  with 
§  65.43,  §  65.44,  or  §  65.45  shall  submit, 
as  applicable,  the  reports  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
except  as  specified  in  paragraph  (c)(3)  of 
this  section.  Each  written  notification  pr 
report  shall  also  include  the  information 
specified  in  §  65.5(f). 

(1)  Refilling  notification.  In  order  to 
afford  the  Administrator  the 
opportimity  to  have  an  observer  present, 
notify  the  Administrator  prior  to 
refilling  of  a  storage  vessel  that  has  been 
emptied.  If  the  storage  vessel  is 
equipped  with  an  internal  floating  roof 
as  specified  in  §  65.43,  an  external 
floating  roof  as  specified  in  §  65.44,  or 
an  external  floating  roof  converted  to  an 
internal  floating  roof  as  specified  in 
§  65.45,  the  notification  shall  meet 
either  of  the  following  requirements,  as 
applicable. 

(i)  Notify  the  Administrator  in  writing 
at  least  30  calendar  days  prior  to  the 
refilling  of  each  storage  vessel;  or 

(ii)  Ifthe  inspection  is  not  planned 
and  the  owner  or  operator  could  not 
have  known  about  the  inspection  30 
calendar  days  in  advance  of  refilling  the 
vessel,  the  owner  or  operator  shall 
notify  the  Administrator  as  soon  as 


practical,  but  no  later  than  7  calendar 
days  prior  to  the  refilling  of  the  storage 
vessel.  Notification  may  be  made  by 
telephone  and  immediately  followed  by 
written  documentation  demonstrating 
why  the  inspection  was  unplanned. 
Alternatively,  the  notification  including 
the  written  dociunentation  may  be  made 
in  wnriting  and  sent  so  that  it  is  received 
by  the  Administrator  at  least  7  calendar 
days  prior  to  refilling. 

(2)  Seal  gap  measurement 
notification.  In  order  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present  during  seal  gap 
measurements,  the  owner  or  operator  of 
a  storage  vessel  equipped  with  an 
external  floating  roof  as  specified  in 

§  65.44  shall  meet  either  of  the 
following  notification  requirements,  as 
applid&ble: 

(i)  Notify  the  Administrator  in  writing 
at  least  30  calendar  days  in  advance  of 
any  seal  gap  measurements;  or 

(ii)  If  the  seal  gap  measurements  are 
not  planned  and  the  owmer  or  operator 
could  not  have  known  about  the  seal 
gap  measiuements  30  calendar  days  in 
advance,  the  owner  or  operator  shall 
notify  the  Administrator  as  soon  as 
practical,  but  no  later  than  7  calendar 
days  prior  to  the  seal  gap  measurements. 
Notification  may  be  made  by  telephone 
and  immediately  followed  by  written 
documeiitation  demonstrating  why  the 
seal  gap  measurements  were  unplanned. 
Alternatively,  the  notification  including 
the  written  documentation  may  be  made 
in  writing  and  sent  so  that  it  is  received 
by  the  Administrator  at  least  7  calendar 
days  prior  to  refilling. 

(3)  Notification  waiver.  Where  a 
notification  required  by  paragraphs 
(c)(1)  or  (2)  of  tJiis  section  is  sent  to  a 
delegated  State  or  local  agency,  a  copy 
of  the  notification  to  the  Administrator 
is  not  required.  A  delegates  State  or 
local  agency  may  waive  the 
requirements  for  these  notifications. 

(d)  Compliance  certification.  For 
sources  subject  to  the  compliance 
certification  provisions  of  title  V,  a 
recertification  of  continuous  compliance 
with  §  65.43(b)(1)  and  §  65.44(b)(1)  shall 
be  based  on  the  annual  inspections 
required  by  §  65.43(c)(l)(i)  and 
(c)(2)(ii)(A)  and  any  observations  made 
at  other  times  when  the  roof  is  viewed. 

§§65.49-65.59     [Reserved] 
Subpart  D — Process  Vents 

§  65.60    Applicability. 

The  provisions  of  this  subpart  and  of 
subpart  A  of  this  part  apply  to  regulated 
material  emissions  from  process  vents 
where  a  referencing  subpart  references 
the  use  of  this  subpart. 


§65.61     Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

§  65.62    Process  vent  group  determination. 

(a)  Group  status.  The  ov^mer  or 
operator  of  a  process  vent  shall 
determine  the  group  status  [i.e..  Group 
1,  Group  2A,  or  Group  2B)  for  each 
process  vent.  Group  1  process  vents 
require  control,  and  Group  2A  and  2B 
process  vents  do  not.  Group  2A  process 
vents  require  parameter  monitoring,  and 
Group  2B  process  vents  do  not.  The 
owrner  or  operator  shall  report  the  group 
status  of  each  process  vent  as  specified 
in  §  65.5(c)(2). 

(b)  Group  1 .  A  process  vent  is 
considered  Group  1  if  it  meets  at  least 
one  of  the  following  specifications:  - 

(1)  The  owner  or  operator  designates 
the  process  vent  as  Group  1 . 

(2)  At  representative  operating 
conditions  expected  to  yield  the  lowest 
TRE  index  value  for  the  process  vent, 
the  TRE  index  value  is  less  than  or 
equal  to  1.0,  the  flow  rate  is  greater  than 
or  equal  to  0.011  standard  cubic  meter 
per  minute  (0.40  standard  cubic  foot  per 
minute),  and  the  concentration  is  greater 
than  or  equal  to  the  applicable  criterion 
in  table  1  of  this  subpart.  Procedures  for 
determining  the  TRE  index  value,  flow 
rate,  and  concentration  are  specified  in 
§65.64. 

(c)  Group  2 A.  A  process  vent  is 
considered  Group  2A  if,  at 
representative  operating  conditions 
expected  to  yield  the  lowest  TRE  index 
value,  it  has  a  TRE  index  value  of 
greater  than  1.0  and  less  than  or  equal 
to  4.0,  a  flow  rate  of  greater  than  or 
equal  to  0.011  standard  cubic  meter  per 
minute  (0.40  standard  cubic  foot  per 
minute),  and  a  concentration  greater 
than  or  equal  to  the  applicable  table  1 
criterion.  Procedures  for  determining 
the  TRE  index  value,  flow  rate,  and 
concentration  are  specified  in  §^65.64. 

(d)  Group  2B.  A  process  vent  is 
considered  Group  2B  if,  at 
representative  operating  conditions 
expected  to  yield  the  lowest  TRE  index 
value,  it  has  a  TRE  index  value  of 
greater  than  4.0;  or  a  flow  rate  of  less 
than  0.011  standard  cubic  meter  per 
minute  (0.40  standard  cubic  foot  per 
minute):  or  a  concentration  less  than  the 
applicable  criterion  in  table  1  of  this 
subpart.  Procedures  for  determining  the 
TRE  index  value,  flow  rate,  and 
concentration  are  specified  in  §  65.64. 


§65.63    Pertormance  and  group  status 
change  requirements. 

(a)  Group  1  performance 
requirements.  Except  for  the  additional 
requirement  for  halogenated  vent 
streams  as  provided  in  paragraph  (b)  of 
this  section,  the  owner  or  operator  of  a 
Group  1  process  vent  shall  comply  with 
the  requirements  of  either  paragraph 
(a)(1),  (2),  or  (3)  of  this  section. 

(1)  Flare.  Reduce  emissions  of 
regulated  material  using  a  flare  meeting 
the  applicable  requirements  of 

§  65.142(b). 

(2)  98  percent  or  20  parts  per  million 
standard.  Reduce  emissions  of  regulated 
material  or  TOG  by  at  least  98  weight- 
percent  or  to  a  concentration  of  less 
than  20  parts  per  million  by  voliune, 
whichever  is  less  stringent.  For 
combustion  devices,  the  emission 
reduction  or  concentration  shall  be 
calculated  on  a  dry  basis,  and  corrected 
to  3  percent  oxygen.  The  ovraer  or 
operator  shall  meet  the  requirements  in 
§  65.142(b)  and  paragraphs  (a)(2)(i)  and/ 
or  (a)(2)(ii)  of  this  section. 

(i)  Compliance  with  paragraph  (a)(2) 
of  this  section  may  be  achieved  by  using 
any  combination  of  recovery  and/or 
control  device  to  meet  the  20  parts  per 
million  by  volume  concentration 
standard;  or  by  using  any  combination 
of  recovery  and/or  control  device  to 
meet  the  98  weight  percent  reduction 
standard,  ifthe  recovery  device  meets 
the  conditions  of  paragraph  (a)(2)(ii)  of 
this  section. 

(ii)  An  owner  or  operator  may  use  a 
recovery  device  alone  or  in  combination 
with  one  or  more  control  devices  to 
reduce  emissions  of  total  regulated 
material  by  98  weight-percent  if  all  of 
the  following  conditions  are  met: 

(A)  For  process  vents  referenced  to 
this  part  by  40  CFR  part  63,  subpart  G, 
the  recovery  device  (and  any  control 
device  that  operates  in  combination 
with  the  recovery  device  to  reduce 
emissions  of  total  regulated  material  by 
98  weight-percent)  was  installed  before 
December  31,  1992. 

(B)  The  recovery  device  that  will  be 
used  to  reduce  emissions  of  total 
regulated  material  by  98  weight-percent 
is  the  last  recovery  device  before 
emission  to  the  ataiosphere. 

(C)  The  recovery  device  alone  or  in 
combination  with  one  or  more  control 
devices  is  capable  of  reducing  emissions 
of  total  regulated  material  by  98  weight- 
percent  but  is  not  capable  of  reliably 
reducing  emissions  of  total  regulated 
material  to  a  concentration  of  20  parts 
per  million  by  volume. 

(D)  If  the  owner  or  operator  disposed 
of  the  recovered  material,  the  recovery 
device  would  be  considered  a  control 
device  and  comply  with  the 


requirements  of  this  subpart  and 
§  65.142(b)  for  control  devices. 

(3)  TRE  index  value.  Achieve  and 
maintain  a  TRE  index  value  greater  than 
1.0  at  the  outlet  of  the  final  recovery 
device,  or  prior  to  release  from  the 
process  vent  to  the  atmosphere  if  no 
recovery  device  is  present.  If  the  TRE 
index  value  is  greater  than  1.0,  the 
process  vent  sh^l  meet  the  provisions 
for  a  Group  2A  or  2B  process  vent 
specified  in  either  paragraph  (c).  (d),  (e), 
or  (f)  of  this  section,  whichever  is 
applicable. 

(b)  Halogenated  Group  1  performance 
requirement.  Halogenated  Group  1 
process  vents  that  are  combusted  shall 
be  controlled  according  to  paragraph 
(b)(1)  or  (2)  of  this  section.  The  owner 
or  operator  shall  either  designate  the 
Group  1  process  vent  as  a  halogenated 
Group  1  process  vent  or  shall  determine 
whether  the  process  vent  is  halogenated 
using  the  procediues  specified  in 
§  65.64(g).  If  determined,  the  halogen 
concentration  in  the  vent  stream  shall 
be  recorded  and  reported  in  the  Initial 
Compliance  Status  Report  as  specified 
in  §  65.160(d).  Ifthe  owner  or  operator 
designates  the  process  vent  as  a 
halogenated  Group  1  process  vent,  then 
this  shall  also  be  recorded  and  reported 
in  the  Initial  Compliance  Status  Report. 

(1)  Halogen  reduction  device 
following  combustion.  If  a  combustion 
device  is  used  to  comply  with  paragraph 
(a)(2)  of  this  section  for  a  halogenated 
process  vent,  then  the  process  vent 
exiting  the  combustion  device  shall  be 
ducted  to  a  halogen  reduction  device 
including,  but  not  limited  to,  a  scrubber 
before  it  is  discharged  to  the 
atmosphere,  and  the  halogen  reduction 
device  shall  meet  the  requirements  of 
paragraph  (b)(l)(i)  or  (ii)  of  this  section, 
as  applicable.  The  halogenated  process 
vent  shall  not  be  combusted  using  a 
flare. 

(i)  Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens  by  99  percent  or  shall  reduce 
the  outlet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilogram 
per  hoiu  (0.99  pound  per  hour), 
whichever  is  less  stringent.  The  owner 
or  operator  shall  meet  the  requirements 
in  §65. 142(b). 

(ii)  If  a  scrubber  or  other  halogen 
reduction  device  was  installed  prior  to 
December  31,  1992,  the  device  shall 
reduce  overall  emissions  of  hydrogen 
halides  and  halffgens  by  95  percent  or 
shall  reduce  the  outlet  mass  of  total 
hydrogen  halides  and  halogens  to  less 
than  0.45  kilogram  per  hour  (0.99  pound 
per  hoiu),  whichever  is  less  stringent. 
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The  owner  or  operator  shall  meet  the 
requirements  in  §  65.142(b). 

(2)  Halogen  reduction  device  prior  to 
combustion.  A  halogen  reduction 
device,  such  as  a  scrubber,  or  other 
technique  may  be  used  to  reduce  the 
process  vent  halogen  atom  mass 
emission  rate  to  less  than  0.45  kilogram 
per  hour  (0.99  pound  per  hour)  prior  to 
any  combustion  control  device  and  thus 
make  the  process  vent  nonhalogenated; 
the  process  vent  must  comply  with  the 
requirements  of  paragraph  (a)(1)  or  (2)  of 
this  section.  The  mass  emission  rate  of 
halogen  atoms  contained  in  organic 
compoiuids  prior  to  the  combustor  shall 
be  determined  according  to  the 
procedures  in  §  65.64(g).  The  owner  or 
operator  shall  maintain  the  record 
specified  in  §  65.160(d)  and  submit  the 
report  specified  in  §  65.165(d). 

(c)  Performance  requirements  for 
Group  2A  process  vents  with  recovery 
devices.  For  Group  2 A  process  vents, 
where  the  owner  or  operator  is  using  a 
recovery  device  to  maintain  a  TRE  index 
value  greater  than  1.0,  the  owner  or 
operator  shall  maintain  a  TRE  index 
value  greater  than  1 .0  and  comply  with 
the  requirements  for  recovery  devices  in 
§65. 142(b). 

(d)  Performance  requirements  for 
Group  2A  process  vents  without 
recovery  devices.  For  Group  2A  process 
vents  where  the  owner  or  operator  is  not 
using  a  recovery  device  to  maintain  a 
TRE  index  value  greater  than  1.0, 
determine  the  appropriate  parameters  to 
be  monitored  and  submit  the 
information  as  specified  in  paragraphs 
(d)(1),  (2),  and  (3)  of  this  section.  Such 
information  shall  be  submitted  for 
approval  to  the  Administrator  as  part  of 
a  title  V  permit  application  or  by 
separate  notice.  The  owner  or  operator 
shall  monitor  as  specified  in  §  65.65(a), 
maintain  the  record  specified  in 

§  65.66(e),  and  submit  reports  as 
specified  in  §  65.67(c). 

(1)  Parameter  monitoring.  A 
description  of  the  parameter(s)  to  be 
monitored  to  ensure  the  owner  or 
operator  of  a  process  vent  achieves  and 
maintains  the  TRE  above  1.0.  and  an 
explanation  of  the  criteria  used  to  select 
the  parameter(s). 

(2)  Demonstration  methods  and 
procedures.  A  description  of  the 
methods  and  procedures  that  will  be 
used  to  demonstrate  that  the  parameter 
indicates  proper  operation  of  the 
process,  the  schedule  for  this 
demonstration,  and  a  statement  that  the 
owner  or  operator  will  establish  a  range 
for  the  monitored  parameter  as  part  of 
the  Initial  Compliance  Status  Report 
required  in  §  65.5(d),  imless  this 
information  has  already  been  included 
in  the  operating  permit  application. 


(3)  Monitoring,  recordkeeping,  and 
reporting  frequency.  The  frequency  and 
content  of  monitoring,  recording,  and 
reporting  if  monitoring  and 
recordkeeping  are  not  continuous,  or  if 
reports  of  daily  average  values  when  the 
monitored  parameter  value  is  outside 
the  range  established  in  the  operating 
permit  or  Initial  Compliance  Status 
Report  will  not  be  included  in  periodic 
reports  required  under  §  65.5(e).  The 
rationale  for  the  proposed  monitoring, 
recording,  and  reporting  system  shall  be 
included. 

(e)  Group  2B  performance 
requirements.  For  Group  2B  process 
vents,  the  owner  or  operator  shall 
maintain  a  TRE  index  greater  than  4.0, 
a  flow  rate  less  than  0.011  scmm,  or  a 
concentration  less  than  the  applicable 
criteria  in  table  1  to  this  subpil. 

(f)  Group  2 A  or  2B  process  change 
requirements.  Whenever  process 
changes  are  made  that  could  reasonably 
be  expected  to  change  a  Group  2A  or  2B 
process  vent  to  a  Group  1  vent,  the 
owner  or  operator  shall  recalculate  the 
TRE  index  value,  flow,  or  TOC  or 
organic  hazardous  air  pollutant  (HAP) 
concentration  according  to  paragraph 
(f)(1),  (2),  or  (3)  of  this  section  as 
specified  for  each  process  vent  as 
necessary  to  determine  whether  the 
process  vent  is  Group  1,  Group  2 A,  or 
Group  2B  and  shall  maintain  the 
applicable  records  specified  in 

§  65.66(d)  and  submit  the  appUcable 
reports  specified  in  §  65.67(b).  The 
owner  or  operator  shall  perform  the 
group  status  determinatiqn  as  soon  as 
practical  after  the  process  change  and 
within  180  days  after  the  process 
change.  Examples  of  process  changes 
include,  but  are  not  limited  to,  changes 
in  production  capacity,  production  rate, 
feedstock  type,  or  catalyst  type,  or 
whenever  diere  is  replacement,  removal, 
or  addition  of  recovery  equipment.  For 
piuposes  of  paragraph  (f)  of  this  section, 
process  changes  do  not  include  process 
upsets;  unintentional,  temporary 
process  changes;  and  changes  that  are 
within  the  range  on  which  the  original 
TRE  index  value  calculation  was  based. 

(1)  Flow  rate.  The  flow  rate  shall  be 
determined  as  specified  in  the  sampling 
site  and  flow  rate  determination 
procedures  in  §  65.64(b)  and  (d)  or  by 
using  best  engineering  assessment  of  the 
effects  of  the  change.  Engineering 
assessments  shall  meet  the 
specifications  in  §  65.64(i). 

(2)  Concentration.  The  TOC  or  organic 
HAP  concentration  shall  be  determined 
as  specified  in  §  65.64(b)  and  (c)  or  by 
using  best  engineering  assessment  of  the 
effects  of  the  change.  Engineering 
assessments  shall  meet  the 
specifications  in  §65.64(i). 


(3)  TRE  index  value.  The  TRE  index 
value  shall  be  recalculated  based  on 
measiuements  of  process  vent  flow  rate, 
TOC,  and/or  organic  HAP 
concentrations,  and  heating  values  as 
specified  in  §  65.64(b),  (c),  (d),  (e),  (f), 
(g),  and  (h)  as  applicable,  or  based  on 
best  engineering  assessment  of  the 
effects  of  the  change.  Engineering 
assessments  shall  meet  the 
specifications  in  §65.64(i). 

(4)  Group  status  change  to  Group  1. 
Where  the  process  change  causes  the 
group  status  to  change  to  Group  1 ,  the 
owner  or  operator  shall  comply  with  the 
Group  1  process  vent  provisions  in 
paragraph  (a)  of  this  section  and.  if  they 
apply,  the  halogenated  Group  1  process 
vent  provisions  in  paragraph  (b)  of  this 
section  upon  initial  startup  after  the 
change  and  thereafter  unless  the  owner 
or  operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
making  the  process  change.  If  this 
demenstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  comply  as 
expeditiously  as  practical,  but  in  no 
event  later  than  3  years  after  the 
emission  point  becomes  Group  1.  and 
shall  comply  with  the  following 
procedures  to  establish  a  compliance 
date: 

(i)  The  owner  or  operator  shall  submit 
to  the  Administrator  for  approval  a 
compliance  schedule,  along  with  a 
justification  for  the  schedule. 

(ii)  The  compliance  schedule  shall  be 
submitted  with  the  operating  permit 
application  or  amendment  or  by  other 
appropriate  means. 

(iii)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  calendar  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(5)  Group  status  change  to  Group  2A. 
Whenever  a  process  change  causes  the 
process  vent  group  status  to  change  to 
Group  2A,  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  (c)  or  (d)  of  this  section  upon 
completion  of  the  group  status 
determination  of  the  process  vent. 

(6)  Group  status  change  to  Group  2B. 
Whenever  a  process  change  causes  the 
process  vent  group  status  to  change  to 
Group  23,  the  owner  or  operator  shall 
comply  with  the  provisions  of 
paragraph  (e)  of  this  section  as  soon  as 
practical  after  the  process  change. 

§  65.64    Group  determination  procedures. 

(a)  General.  The  provisions  of  this 
section  provide  calcxdation  and 
measurement  methods  for  parameters 
that  are  used  to  determine  group  status. 


(b)(1)  Sampling  site.  For  purposes  of 
determining  TOC  or  HAP  concentration, 
process  vent  volumetric  flow  rate, 
heating  value,  or  TRE  index  value  as 
specified  under  paragraph  (c),  (d),  (e), 
(f).  or  (h)  of  this  section,  the  sampling 
site  shall  be  located  after  the  last 
recovery  device  (if  any  recovery  devices 
are  present)  but  prior  to  the  inlet  of  any 
control  device  that  is  present,  and  prior 
to  release  to  the  atmosphere. 

(2)  Sampling  site  when  a  halogen 
reduction  device  is  used  prior  to  a 
combustion  device.  An  owner  or 
operator  using  a  scrubber  or  other 
halogen  reduction  device  to  reduce  the 
process  vent  halogen  atom  mass 
emission  rate  to  less  than  0.45  kilogram 
per  hour  (0.99  pound  per  hour)  prior  to 
a  combustion  control  device  in 
compHance  with  §65. 63(b)(2)  shall 
determine  the  halogen  atom  mass 
emission  rate  prior  to  the  combustor  and 
after  the  scrubber  or  other  halogen 
reduction  device  according  to  the 
procedures  in  paragraph  (g)  of  this 
section. 


Where: 

Ctoc  =  Concentration  of  TOC  (minus 
methane  and  ethane),  dry  basis, 
parts  per  million  by  voliune. 
X  =  Number  of  samples  in  the  sample 

run. 
n  =  Number  of  components  in  the 

sample. 
Cji  =  Concentration  of  sample 

component  j  of  the  sample  i,  dry 
basis,  parts  per  million  by  volume. 
(B)  The  total  organic  HAP 
concentration  (Chap)  shall  be  computed 
according  to  the  equation  in  paragraph 
(c)(l)(ii)(A)  of  this  section  except  that 
only  the  organic  HAP  species  shall  be 
summed. 

(2)  Method  25 A.  The  following 
procedures  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration  using  Method  25A  of 
appendix  A  of  40  CFR  part  60: 

(i)  Method  25A  of  appendix  A  of  40 
CFR  part  60  shall  be  used  only  if  a 
single  organic  compound  of  regulated 
material  is  greater  than  50  percent  of 
total  organic  HAP  or  TOC,  by  volume, 
in  the  process  vent. 

(ii)  The  process  vent  composition  may 
be  determined  by  either  process 
knowledge,  test  data  collected  using  an 
appropriate  EPA  method,  or  a  method  or 
data  validated  according  to  the  protocol 


(3)  Sampling  site  selection  method. 
Method  1  or  1 A  of  appendix  A  of  40 
CFR  part  60,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  site. 
No  traverse  site  selection,  method  is 
needed  for  process  vents  smaller  than 
0.10  meter  (4  inches)  in  nominal  inside 
diameter. 

(c)  TOC  or  HAP  concentration.  The 
TOC  or  HAP  concentrations  used  for 
TRE  index  value  calculations  in 
paragraph  (h)  of  this  section  shall  be 
determined  based  on  paragraph  (c)(1)  or 
(i)  of  this  section,  or  any  other  method 
or  data  that  have  been  validated 
according  to  the  protocol  in  Method  301 
of  appendix  A  of  40  CFR  part  63.  For 
concentrations  needed  for  comparison 
with  the  appropriate  concentration  in 
table  1  of  this  subpart,  TOC  or  HAP 
concentration  shall  be  determined  based 
on  paragraph  (c)(1),  (c)(2),  or  (i)  of  this 
section  or  any  other  method  or  data  that 
have  been  validated  according  to  the 
protocol  in  Method  301  of  appendix  A 
of  40  CFR  part  63.  The  owner  or 


'TOC 


(Eq.  64-1) 


in  Method  301  of  appendix  A  of  40  CFR 
part  63.  Examples  of  information  that 
could  constitute  process  knowledge 
include  calculations  based  on  material 
balances,  process  stoichiometry.  or 
previous  test  results  provided  the 
results  are  still  relevant  to  the  current 
process  vent  conditions. 

(iii)  The  organic  compoimd  used  as 
the  calibration  gas  for  Method  25A  of 
appendix  A  of  40  CFR  part  60  shall  be 
the  single  organic  compoimd  of 
regulated  material  present  at  greater 
than  50  percent  of  the  total  organic  HAP 
or  TOC  by  volume. 

(iv)  The  span  value  for  Method  25A 
of  appendix  A  of  40  CFR  part  60  shall 
be  equal  to  the  appropriate 
concentration  value  in  table  1  to  this 
subpart. 

(v)  Use  of  Method  25  A  of  appendix  A 
of  40  CFR  part  60  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(vi)  The  owner  or  operator  shall 
demonstrate  that  the  concentration  of 
TOC  including  methane  and  ethane 
measiued  by  Method  25A  of  appendix 
A  of  40  CFR  part  60  is  below  one-half 
the  appropriate  value  in  table  1  to  this 


operator  shall  record  the  TOC  or  HAP 
concentration  as  specified  in  §  65.66(c). 

(1)  Method  18.  The  procedures 
specified  in  paragraph  (c)(l)(i)  and  (ii) 
of  this  section  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration  using  Method  18  of 
appendix  A  of  40  CFR  part  60. 

(i)  The  minimum  seunpling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  four  grab 
samples  shall  be  taken.  If  grab  sampling 
is  used,  then  the  samples  shall  be  taken 
at  approximately  equal  intervals  in  time, 
such  as  15-minute  intervals  during  the 
run. 

(ii)  The  concentration  of  either  TOC 
(minus  methane  and  ethane)  or  organic 
HAP  emissions  shall  be  calculated  using 
the  following  two  procediu-es,  as 
appUcable. 

(A)  The  TOC  concentration  (Ctcxt)  is 
the  sum  of  the  concentrations  of  the 
individual  components  and  shall  be 
computed  for  each  run  using  Equation 
64-1  of  this  section: 


subpart  to  be  considered  a  Group  2B 
vent  with  an  organic  HAP  or  TOC 
concentration  below  the  appropriate 
.  value  in  table  1  to  this  subpart. 

(d)  Volumetric  flow  rate.  The  process 
vent  volumetric  flow  rate  (Qs)  in 
standard  cubic  meters  per  minute  at  20 
°C  (68  °F)  shall  be  determined  as 
specified  in  paragraphs  (d)(1)  and  (2)  of 
this  section  and  shall  be  recorded  as 
specified  in  §  65.66(b): 

(1)  Use  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  40  CFR  part  60,  as 
appropriate.  If  the  process  vent  tested 
passes  through  a  final  steam  jet  ejector 
and  is  not  condensed,  the  stream 
volumetric  flow  shall  be  corrected  to  2.3 
percent  moisture;  or 

(2)  The  engineering  assessment 
procedures  in  paragraph  (i)  of  this 
section  can  be  used  for  determining 
volumetric  flow  rates. 

(e)  Heating  value.  The  net  heating 
value  shall  be  determined  as  specified 
in  paragraphs  (e)(1)  and  (2)  of  this 
section  or  by  using  the  engineering 
assessment  procedures  in  paragraph  (i) 
of  this  section. 

(1)  The  net  heating  value  of  the 
process  vent  shall  be  calculated  using 
Equation  64-2  of  this  section: 
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Hj  -K| 


^i=' 


D,H, 


(Eq.  64-2) 


Where: 

Ht  =  Net  heating  value  of  the  sample, 
megajoule  per  standard  cubic  meter, 
where  the  net  enthalpy  per  mole  of 
process  vent  is  based  on 
combustion  at  25  °C  and  760 
millimeters  of  mercury,  but  the 
standard  temperature  for 
determining  the  voliune 
corresponding  to  1  mole  is  20  °C  as 
in  the  definition  of  Qs  (process  vent 
volumetric  flow  rate). 

Ki  =  Constant,  1.740  x  10"^  (parts  per 
million) ' '  (gram-mole  per  standard 
cubic  meter)  (megajoule  per 
kilocalorie),  where  standard 
temperattue  for  (gram-mole  per 
standard  cubic  meter)  is  20  °C. 

n  =  Number  of  components  in  the 
sample. 

Dj  =  Concentration  on  a  wet  basis  of 
compound  j  in  parts  per  million  as 
measured  by  procedures  indicated 
in  paragraph  (e)(2)  of  this  section. 
For  process  vents  that  pass  through 
a  final  steam  jet  and  are  not 
condensed,  the  moisture  is  assumed 
to  be  2.3  percent  by  voliune. 

Hj  =  Net  heat  of  combustion  of 

compound  j,  kilocalorie  per  gram- 
mole,  based  on  combustion  at  25  °C 
and  760  millimeters  of  mercury. 
The  heat  of  combustion  of  process 
vent  components  shall  be 
determined  using  American  Society 
for  Testing  and  Materials  (ASTM) 
D2  382-76  (incorporated  by 
reference  as  specified  in  §65.13)  if 
published  values  are  not  available 
or  cannot  be  calculated. 
(2)  The  molar  composition  of  the 

process  vent  (Dj)  shall  be  determined 

using  the  following  methods: 

(i)  Method  18  of  appendix  A  of  40 

CFR  part  60  to  measure  the 

concentration  of  each  organic 

compound, 
(ii)  American  Society  for  Testing  and 

Materials  (ASTM)  D1946-77 

(incorporated  by  reference  as  specified 

in  §  65.13)  to  measure  the  concentration 

of  carbon  monoxide  and  hydrogen, 
(iii)  Method  4  of  appendix  A  of  40 

CFR  part  60  to  measure  the  moisture 

content  of  the  stack  gas. 
(f)  TOC  or  HAP  emission  rate.  The 

emission  rate  of  TOC  (minus  methane 


and  ethane)  (Etoc)  and/or  the  emission 
rate  of  total  organic  HAP  (Ehap)  in  the 
process  vent  as  required  by  the  THE 
index  value  equation  specified  in 
paragraph  (h)  of  this  section,  shall  be 
calculated  using  Equation  64.3  of  this 
section: 


n 

IC^M, 

Vj="        ; 

E  =  K2  XC,M,    Q,        (Eq.  64-3) 

Where: 

E  =  Emission  rate  of  TOC  (minus 
methane  and  ethane)  (Etoc)  or 
emission  rate  of  total  organic  HAP 
(Ehap)  in  the  sample,  kilograms  per 
hour. 
K2  =  Constant,  2.494  x  10   *  (parts  per 
million)  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minutes  per  hour),  where  standard 
temperature  for  (gram-mole  per 
standard  cubic  meter)  is  20  °C. 
n  =  Niunber  of  components  in  the 

sample. 
Cj  =  Concentration  on  a  dry  basis  of 
organic  compound  j  in  parts  per 
million  as  measured  by  Method  18 
of  appendix  A  of  40  CFR  part  60  as 
indicated  in  paragraph  (c)  of  this 
section.  If  the  TOC  emission  rate  is 
being  calculated,  C,  includes  all 
organic  compounds  measured 
minus  methane  and  ethane;  if  the 
total  organic  HAP  emission  rate  is 
being  calculated,  only  organic  HAP 
compoimds  are  included. 
Mj  =  Molecular  weight  of  organic 

compoimd  j,  o-am/gram-mole. 
Qs  =  Process  vent  flow  rate,  dry  standard 
cubic  meter  per  minute,  at  a 
temperature  of  20  °C. 
(g)  Halogenated  vent  determination. 
In  order  to  determine  whether  a  process 
vent  is  halogenated,  the  mass  emission 
rate  of  halogen  atoms  contained  in 
organic  compounds  shall  be  calculated 
according  to  the  procedures  specified  in 
paragraphs  (g)(1)  and  (2)  of  this  section. 
A  process  vent  is  considered 
halogenated  if  the  mass  emission  rate  of 
halogen  atoms  contained  in  the  organic 
compounds  is  equal  to  or  greater  than 
0.45  kilogram  per  hour  (0.99  poimd  per 
houi). 

(1)  The  process  vent  concentration  of 
each  organic  compound  containing 
halogen  atoms  (parts  per  million  by 
voliune,  by  compound)  shall  be 
determined  based  on  one  of  the 
following  procedures: 


(i)  Process  knowledge  that  no  halogen 
or  hydrogen  halides  are  present  in  the 
process  vent;  or 

(ii)  Applicable  engineering 
assessment  as  discussed  in  paragraph 
(i)(3)  of  this  section;  or 

(iii)  Concentration  of  organic 
compounds  containing  halogens 
measiued  by  Method  18  of  appendix  A 
of  40  CFR  part  60;  or 

(iv)  Any  other  method  or  data  that 
have  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  40  CFR  part  63. 

(2)  Equation  64—4  of  this  section  shall 
be  used  to  calculate  the  mass  emission 
rate  of  halogen  atoms: 

E  =  '^2Q|IXCj»Lj,i*Mj,i  (Eq.  64-4) 

U='  '=' 

Where: 

E  =  Mass  of  halogen  atoms,  dry  basis, 

kilogram  per  hour. 
K2  =  Constant.  2.494  x  10  "  *  (parts  per 

million)    '  (kilogram-mole  per 

standard  cubic  meter)  (minute  per 

hour),  where  standard  temperature 

is  20  °C. 
Q  =  Flow  rate  of  gas  stream,  dry 

standard  cubic  meters  per  minute, 

determined  according  to  paragraph 

(d)  or  (i)  of  this  section, 
n  =  Number  of  halogenated  compounds 

j  in  the  gas  stream, 
j  =  Halogenated  compound  j  in  the  gas 

stream. 
m  =  Number  of  different  halogens  i  in 

each  compound  j  of  the  gas  stream, 
i  =  Halogen  atom  i  In  compound  j  of  the 

gas  stream. 
Cj  =  Concentration  of  halogenated 

compound  j  in  the  gas  stream,  dry 

basis,  parts  per  million  by  volume. 
Lji  =  Number  of  atoms  of  halogen  i  in 

compound  j  of  the  gas  stream. 
Mj,  =  Molecular  weight  of  halogen  atom 

i  in  compound  j  of  the  gas  stream, 

kilogram  per  kilogram-mole. 

(h)  TRE  index  value.  The  owner  or 
operator  shall  calculate  the  TRE  index 
value  of  the  process  vent  using  the 
equations  and  procedures  specified  in 
paragraphs  (h)(1)  through  (3)  of  this 
section,  as  applicable,  and  shall 
maintain  the  records  specified  in 
§  65.66(a)  or  §  65.66(d)(4),  as  applicable. 

(1)  TRE  index  value  equation. 
Equation  64-5  of  this  section  shall  be 
used  to  calculate  the  TRE  index: 


Where: 

TRE  =  TRE  index  value. 


TRE  =  A*[B  +  C  +  D  +  E  +  F]        (Eq.  64-5) 

A,  B,  C,  D,  E,  and  F  -  Parameters 

presented  in  tables  2  and  3  of  this 


subpart  that  include  the  following 
variables: 


Q  =  Process  vent  flow  rate,  standard 
cubic  meters  per  minute,  at  a 
standard  temperature  of  20  °C,  as 
calculated  according  to  paragraph 
(d)  or  (i)  of  this  section. 

H  =  Process  vent  net  heating  value, 
megajoules  per  standard  cubic 
meter,  as  calculated  according  to 
paragraph  (e)  or  (i)  of  this  section. 

Etoc  =  Emission  rate  of  TOC  (minus 
methane  and  ethane),  kilograms  per 
hour,  as  calculated  according  to 
paragraph  (f)  or  (i)  of  this  section. 

Ehap  =  Emission  rate  of  total  organic 
HAP,  kilograms  per  hour,  as 
calculated  according  to  paragraph 
(f)  or  (i)  of  this  section. 

(2)  Nonhalogenated  process  vents. 
The  owner  or  operator  of  a 
nonhalogenated  process  vent  shall 
calculate  the  TRE  index  value  using 
either  one  of  the  following  procedures, 
as  applicable: 

(i)  TRE  calculations:  Part  60  regulated 
sources.  Use  the  parameters  in  table  2  to 
this  subpart  and  calculate  the  TRE  index 
value  twice,  once  using  the  appropriate 
equation  (depending  on  the  heating 
value  and  flow  rate  of  the  process  vent) 
in  equations  15  through  30  and  once 
using  the  appropriate  equation 
(depending  on  the  heating  value  of  the 
process  vent)  in  equations  31  and  32. 
Select  the  lowest  TRE  index  value. 

(ii)  TRE  calculations:  Part  63 
regulated  sources.  Use  the  equation  and 
parameters  in  table  3  to  this  subpart  and 
calculate  the  TRE  index  value  using 
equations  34,  35,  and  36  for  process 
vents  at  existing  sources;  or  equations 
38,  39,  and  40  for  process  vents  at  new 
sources.  Select  the  lowest  TRE  index 
value. 

(3)  Halogenated  process  vents.The 
owner  or  operator  of  a  halogenated 
process  vent  stream  as  determined 
according  to  procedures  specified  in 
paragraph  (g)  of  this  section  shall 
calculate  the  TRE  index  value  using 
either  one  of  the  foUowing  procedures, 
as  applicable: 

(i)  TRE  Calculations:  Part  60 
regulated  sources.  Use  the  parameters  in 
table  2  to  this  subpart  and  calculate  the 
TRE  index  value  using  the  appropriate 
equation  chosen  from  equations  1 
through  14  depending  on  the  heating 
value  and  flow  rate  of  the  process  vent. 

(ii)  TRE  calculations:  Part  63 
regulated  sources.  Use  the  appropriate 
parameters  in  table  3  to  this  subpart  and 
calculate  the  TRE  index  value  using 
equation  33  or  37  depending  on  whether 
the  process  vent  is  at  a  new  or  existing 
source. 

(i)  Engineering  assessment.  For 
purposes  of  TRE  index  value 
determination,  engineering  assessment 


may  be  used  to  determine  process  vent 
flow  rate,  net  heating  value,  TOC 
emission  rate,  and  total  organic  HAP 
emission  rate  for  the  representative 
operating  condition  expected  to  yield 
the  lowest  TRE  index  value.  Engineering 
assessments  shall  meet  the  requirements 
of  paragraphs  (i)(l)  through  (4)  of  this 
section.  If  process  vent  flow  rate  or 
process  vent  organic  HAP  or  TOC 
concentration  is  being  determined  for 
comparison  with  the  0.011  scmm  (0.40 
standard  cubic  foot)  flow  rate  or  the 
applicable  concentration  value  in  table 
1  to  this  subpart,  engineering 
assessment  may  be  used  to  determine 
the  flow  rate  or  concentration  for  the 
representative  operating  condition 
expected  to  yield  the  highest  flow  rate 
or  concentration. 

(1)  If  the  TRE  index  value  calculated 
using  such  engineering  assessment  and 
the  TRE  index  value  equation  in 
paragraph  (h)  of  this  section  is  greater 
than  4.0,  then  the  owner  or  operator  is 
not  required  to  perform  the 
measurements  specified  in  paragraphs 
(c)  through  (g)  of  this  section. 

(2)  If  the  TRE  index  value  calculated 
using  such  engineering  assessment  and 
the  TRE  index  value  equation  in 
paragraph  (h)  of  this  section  is  less  than 
or  equal  to  4.0,  then  the  owner  or 
operator  is  required  either  to  perform 
the  measurements  specified  in 
paragraphs  (c)  through  (g)  of  this  section 
for  group  determination  or  to  consider 
the  process  vent  a  Group  1  process  vent 
and  comply  with  the  requirement  (or 
standard)  specified  in  §  65.63(a)  and,  if 
applicable,  §  65.63(b). 

(3)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  examples 
specified  in  paragraphs  (i)(3)(i)  through 
(iv)  of  this  section. 

(i)  Previous  test  results  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit. 

(ii)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(iii)  Maximum  flow  rate,  TOC 
emission  rate,  organic  HAP  emission 
rate,  organic  HAP  or  TOC  concentration, 
or  net  heating  value  limit  specified  or 
implied  within  a  permit  limit  applicable 
to  the  process  vent. 

(iv)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to,  the  following 
examples: 

(A)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  TOC  or  organic  HAP 
concentrations; 


(B)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities; 

(C)  Estimation  of  TOC  or  organic  HAP 
concentrations  based  on  saturation 
conditions;  and 

(D)  Estimation  of  maximum  expected 
net  heating  value  based  on  the  stream 
concentration  of  each  organic 
compound  or,  alternatively,  as  if  all 
TOC  in  the  stream  were  the  compound 
with  the  highest  heating  value. 

(4)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented.  The 
owmer  or  operator  shall  maintain  the 
records  specified  in  §  65.66(a),  (b),  (c), 
or  (d),  as  applicable. 

§65.65    Monitoring. 

(a)  An  owner  or  operator  of  a  Group 
2A  process  vent  maintaining  a  TRE 
index  value  greater  than  1.0  vtrithout  a 
recovery  device  shall  monitor  based  on 
the  approved  plan  as  specified  in 

§  65.63(d). 

(b)  As  required  in  §  65.63(a)  and  (c). 
an  owner  or  operator  of  a  Group  2A 
process  vent  maintaining  a  TRE  index 
value  greater  than  1.0  with  a  recovery 
device  or  a  Group  1  process  vent  shall 
comply  with  §  65.142(b). 

§65.66    Recordkeeping  provisions. 

(a)  TRE  index  value  records.  The 
owner  or  operator  shall  maintain 
records  of  measurements,  engineering 
assessments,  and  calculations 
performed  to  determine  the  TRE  index 
value  of  the  process  vent  according  to 
the  procedures  of  §65. 64(h),  including 
those  records  associated  with  halogen 
vent  stream  determination. 
Documentation  of  engineering 
assessments  shall  include  all  data, 
assumptions,  and  procedures  used  for 
the  engineering  assessments,  as 
specified  in  §65.64(i).  As  specified  in 
§  65.67(a),  the  owner  or  operator  shall 
include  this  information  in  the  Initial 
Compliance  Status  Report. 

(b)  Flow  rate  records.  Each  owner  or 
operator  who  elects  to  demonstrate  that 
a  process  vent  is  Group  2B  based  on  a 
flow  rate  less  than  0.011  standard  cubic 
meter  per  minute  (0.40  standard  cubic 
foot  per  minute)  shall  record  the  flow 
rate  as  measured  using  the  sampling  site 
and  flow  rate  determination  procedures 
specified  in  §  65.64(b)  and  (d)  or 
determined  through  engineering 
assessment  as  specified  in  §  65.64(i).  As 
specified  in  §  65.67(a),  the  owner  or 
operator  shall  include  this  information 
in  the  Initial  Compliance  Status  Report. 

(c)  Concentration  records.  Each  owner 
or  operator  who  elects  to  demonstrate 
that  a  process  vent  is  Group  2B  based 
on  a  concentration  less  than  the 
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applicable  criteria  in  table  1  to  this 
subpart  shall  record  the  organic  HAP  or 
TCX;  concentration  as  measurement 
using  the  sampling  site  and  HAP  or  TOC 
concentration  determination  procedures 
specified  in  §  65.64(b)  and  (c)  or 
determined  through  engineering 
assessment  as  specified  in  §65.64(i).  As 
specified  in  §  65.67(a),  the  owner  or 
operator  shall  include  this  information 
in  the  Initial  Compliance  Status  Report. 

(d)  Process  change  records.  The 
owner  or  operator  shall  keep  up-to-date, 
readily  accessible  records  as  specified  in 
the  following  and  shall  report  this 
information  as  specified  in  §  65.67(b): 

(1)  If  the  process  vent  is  Group  2B  on 
the  basis  of  flow  rate  being  less  than 
0.011  scmm  (0.40  standard  cubic  foot), 
then  the  owner  or  operator  shall  keep 
records  of  any  process  changes  as 
defined  in  §  65.63(f)  that  increase  the 
process  vent  flow  rate  and  any 
recalculation  or  measurement  of  the 
flow  rate  pursuant  to  §  65.63(f). 

(2)  If  the  process  vent  is  Group  2B  on 
the  basis  of  organic  HAP  or  TOC 
concentration  being  less  than  the 
applicable  value  in  table  1  to  this 
subpart,  then  the  owner  or  operator 
shall  keep  records  of  any  process 
chcmges  as  defined  in  §  65.63(f)  that 
increase  the  organic  HAP  or  TOC 
concentration  of  the  process  vent  and 
any  recalculation  or  measurement  of  the 
concentration  pursuant  to  §  65.63(f). 

(3)  If  the  process  vent  is  Group  2A  or 
Group  2B  on  the  basis  of  the  TRE  index 
value  being  greater  than  1.0,  then  the 
owner  or  operator  shall  keep  records  of 
any  process  changes  as  defined  in 

§  65.63(f)  and  any  recalculation  of  the 
TRE  index  value  pursuant  to  §  65.63(f). 

(4)  As  a  result  of  a  process  change,  if 

a  process  vent  that  was  Group  2B  on  any 
basis  becomes  a  Group  2B  process  vent 
only  on  the  basis  of  having  a  TRE 
greater  than  4.0,  then  the  owner  or 
operator  shall  keep  records  of  the  TRE 
index  value  determination  performed 
according  to  the  sample  site  and  TRE 
index  value  determination  procedures 
of  §  65.64(b)(1)  and  (h)  or  determined 
through  engineering  assessment  as 
specified  in  §  65.64(i). 

(e)  Other  Group  2 A  records.  An  owner 
or  operator  of  a  Group  2A  process  vent 
maintaining  a  TRE  index  value  greater 


than  1.0  without  a  recovery  device  shall 
record  the  parameters  monitored  based 
on  the  approved  plan  as  specified  in 
§  65.63(d). 

§65.67    Reporting  provisions. 

(a)  Initial  comphance  status  report. 
The  owner  or  operator  shall  submit  as 
part  of  the  Initial  Compliance  Status 
Report  specified  in  §  65.5(d)  the 
information  recorded  in  §  65.66(a),  (b), 
and  (c),  as  applicable. 

(b)  Process  change.  (1)  Whenever  a 
process  change,  as  described  in 

§  65.63(f),  is  made  that  causes  a  Group 
2A  or  2B  process  vent  to  become  a 
Group  1  process  vent  or  a  Group  2B 
process  vent  to  become  a  Group  2A 
process  vent,  the  owner  or  operator 
shall  either  submit  a  report  within  60 
days  after  the  performance  test  or  group 
determination  or  submit  a  report 
included  as  part  of  the  next  periodic 
report.  The  report  shall  include  the 
following  information: 

(i)  A  description  of  the  process 
change; 

(ii)  The  results  of  the  recalculation  of 
the  flow  rate,  organic  HAP  or  TOC 
concentration,  and/or  TRE  index  value 
required  under  §  65.63(f)  and  recorded 
under  §65. 66(d);  and 

(iii)  A  statement  that  the  owner  or 
operator  will  comply  with  the 
provisions  of  §  65.63  by  the  schedules 
specified  in  §  65.63(f)(4)  through  (6). 

(2)  For  process  vents  that  become 
Group  1  process  vents  after  a  process 
change  requiring  a  performance  test  to 
be  conducted  for  the  control  device 
being  used  as  specified  in  subpart  G  of 
this  part,  the  owner  or  operator  shall 
specify  that  the  performance  test  has 
become  necessary  due  to  a  process 
change.  This  specification  shall  be  made 
in  the  notification  to  the  Administrator 
of  the  intent  to  conduct  a  performance 
test  as  provided  in  §  65.164(b)(1). 

(3)  Whenever  a  process  change  as 
described  in  §  65.63(f)  is  made  that 
changes  the  group  status  of  a  process 
vent  from  Group  1  to  Group  2A,  or  from 
Group  1  to  Group  2B,  or  from  Group  2 A 
to  Group  2B,  the  owner  or  operator  shall 
include  a  statement  in  the  next  periodic 
report  after  the  process  chemge  that  a 
process  change  has  been  made  and  the 
new  group  Status  of  the  process  vents. 


(4)  The  owner  or  operator  is  not 
required  to  submit  a  report  of  a  process 
change  if  one  of  the  following 
conditions  is  met: 

(i)  The  change  does  not  meet  the 
definition  of  a  process  change  in 
§  65.63(f);  or 

(ii)  For  a  Group  2B  process  vent,  the 
vent  stream  flow  rate  is  recalculated 
according  to  §  65.63(f)  and  the 
recalculated  value  is  less  than  0.011 
standard  cubic  meter  per  minute  (0.40 
standard  cubic  foot  per  minute);  or 

(iii)  For  a  Group  2B  process  vent,  the 
organic  HAP  or  TOC  concentration  of 
the  vent  stream  is  recalculated 
according  to  §  65.63(f),  and  the 
recalculated  value  is  less  than  the 
applicable  value  in  table  1  to  this 
subpart;  or 

(iv)  For  a  Group  2B  process  vent,  the 
TRE  index  value  is  recalculated 
according  to  §  65.63(f)  and  the 
recalculated  value  is  greater  than  4.0. 

(c)  Parameters  for  Group  2A  without 
a  recovery  device.  An  owner  or  operator 
of  a  Group  2A  process  vent  maintaining 
a  TRE  index  value  greater  than  1.0 
without  using  a  recovery  device  shall 
report  the  information  specified  in  the 
approved  plan  imder  §  65.63(d). 

§§65.68-65.79    [Reserved] 

Table  1  to  Subpart  D  of  Part 
65.— Concentration  for  Group 
Determination 


Referencing  subpart 

Concentration ' 

Subpart  III  of  Part  60 

Subpart  NNN  of  Part  60  ... 

NA. 

300  ppmv  of 
TOC. 

Subpart  RRR  of  Part  60  ... 

300  ppmv  of 
TOC. 

Subpart  G  of  Part  63 

50  ppmv  of 
HAP  2. 

'  The  50  ppm  HAP  concentration  cutoff  only 
applies  to  40  CFR  part  63,  subpart  G  sources. 
Process  vents  subject  to  only  40  CFR  part  60, 
subparts  RRR  or  NNN  are  eligible  for  the  300 
ppm  TOC  cutoff.  There  is  no  concentration 
cutoff  for  subpart  III  sources.  The  process  vent 
provisions  of  subpart  DDD  are  not  consoli- 
dated under  this  subpart. 

2  For  process  vents  subject  to  sutjpart  G  of 
40  CFR  part  63,  the  owner  or  operator  may 
measure  HAP  or  TOC  concentration  with  re- 
gard to  the  low  concentration  exemption  provi- 
sions of  this  part. 
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Values  of  ternis  for  TRE  equation:  TRE  =  A  '  [  B  +  C 

+  D  +  E-t-F] 

Halogenated 
vent  stream? 

Existing  or  new? 

A 

B 

C 

D 

E 

F 

EquaUon 
number 

Existing 

Yes 

1/Ehap 

3.995 

•0.05200Q 

0 

-0  001769H 

00009700Etoc 

33 

^4o 

1/Ehap 

1.935 

036600 

0 

-0  007687H 

-  0  000733Etoc 

34 

1/Ehap 

1.492 

0.06267Q 

0 

0.031 77H 

-0  001159Etoc 

35 

1/Ehap 

2.519 

0.01 183Q 

0 

0.01 300H 

0.04790Etoc 

36 

New  

Yes 

1/Ehap 

1  0895 

0.01417Q 

0 

-0.000482H 

00002645Etoc 

37 

No 

1/Ehap 

0.5276 

0.0998Q 

0 

-0.002096H 

-  0  0002000Etoc 

38 

1/Ehap 

0.4068 

0.01 71 Q 

0 

0.008664H 

-0  000316Etoc 

39 

1/Ehap 

0.6868 

0.00321Q 

0 

0.003546H 

0  01306Etoc 

40 

•Use  according  to  procedures  outlined  in  §65.64(li). 


Subpart  E — Transfer  Racks 

§65.80    Applicability. 

(a)  The  provisions  of  this  subpart  and 
of  subpart  A  of  this  part  apply  to  control 
of  regulated  material  emissions  from 
transfer  racks  where  a  referencing 
subpart  references  the  use  of  this 
subpart  for  such  emissions  control. 

(b)  If  a  physical  or  process  change  is 
made  that  causes  a  transfer  rack  to  fall 
outside  the  criteria  in  the  referencing 
subpart  that  required  the  transfer  rack  to 
control  emission  of  regulated  material, 
the  owner  or  operator  may  elect  to 
comply  with  the  provisions  for  transfer 
racks  not  subject  to  control  contained  in 
the  referencing  subpart  instead  of  the 
provisions  of  this  subpart. 

§65.81     Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

§  65.82    Design  requirements. 

(a)  The  owner  or  operator  shall  equip 
each  transfer  rack  with  either  one  of  the 
following  equipment: 

(1)  A  closed  vent  system  which  routes 
the  regulated  material  vapors  to  a 
control  device  as  provided  in 
§65.83(a){l)and{2). 

(2)  Process  piping  which  routes  the 
regulated  material  vapors  to  a  process  or 
a  fuel  gas  system  as  provided  in 

§  65.83(a)(4),  or  to  a  vapor  balance 
system  as  provided  in  §  65.83(a)(3). 

(b)  Each  closed  vent  system  shall  be 
designed  to  collect  the  regulated 
material  displaced  from  tank  trucks  or 
railcars  during  loading  and  to  route  the 
collected  regulated  material  to  a  control 
device  as  provided  in  §  65.83(a)(1)  and 
(2). 

(c)  Process  piping  shall  be  designed  to 
collect  the  regulated  material  displaced 
from  tank  trucks  or  railcars  diuing 
loading  and  to  route  the  collected 


regulated  material  vapors  to  a  process  or 
a  fuel  gas  system  as  provided  in 
§  65.83(a)(4),  or  to  a  vapor  balance 
system  as  provided  in  §  65.83(a)(3). 

(d)  Each  closed  vent  system  shall 
meet  the  applicable  requirements  of 
§65.143. 

(e)  If  the  collected  regulated  material 
vapors  are  routed  to  a  process  or  a  fuel 
gas  system  as  provided  in  §  65.83(a)(4), 
then  each  owner  or  operator  shall  meet 
the  applicable  requirements  of 

§  65.142(c). 

§  65.83    Performance  requirements, 
(a)  The  owner  or  operator  of  the 
transfer  rack  shall  comply  with 
paragraph  (a)(1),  (2),  (3),  or  (4)  of  this 
section. 

(1)  98  Percent  or  20  parts  per  million 
by  volume  standard.  Use  a  control 
device  to  reduce  emissions  of  regulated 
material  by  98  weight-percent  or  to  an 
exit  concentration  of  20  parts  per 
million  by  volume,  whichever  is  less 
stringent.  For  combustion  devices,  the 
emission  reduction  or  concentration 
shall  be  calculated  on  a  dry  basis, 
corrected  to  3  percent  oxygen.  The 
owner  or  operator  shall  meet  the 
applicable  requirements  of  §  65.142(c). 
Compliance  may  be  achieved  by  using 
any  combination  of  control  devices. 

(2)  Flare.  Reduce  emissions  of 
regulated  material  using  a  flare  meeting 
the  applicable  requirements  of 

§  65.142(c). 

(3)  Vapor  balancing.  Reduce 
emissions  of  regulated  material  using  a 
vapor  balancing  system  designed  and 
operated  to  collect  regulated  material 
vapors  displaced  from  tank  trucks  or 
railcars  during  loading;  and  to  route  the 
collected  regulated  material  vapors  to 
the  storage  vessel  from  which  the  liquid 
being  loaded  originated,  or  to  another 
storage  vessel  connected  to  a  common 
header,  or  to  compress  and  route 
collected  regulated  material  vapors  to  a 
process.  Transfer  racks  for  which  the 
owner  or  operator  is  using  a  vapor 
balancing  system  are  exempt  from  the 
closed  vent  system  design  requirements 
of  §  65.82(b)  and  (d),  the  halogenated 


vent  stream  control  requirements  of 
paragraph  (b)  of  this  section,  the  control 
device  operation  requirements  of 
§  65.84(b),  the  monitoring  requirements 
of  §  65.86,  and  the  requirements  of 
subpart  G  of  this  part. 

(4)  Route  to  a  process  or  fuel  gas 
system.  Route  emissions  of  regulated 
material  to  a  process  or  fuel  gas  system. 
The  owner  or  operator  shall  meet  the 
applicable  requirements  of  §  65.142(c) 
and  is  exempt  from  the  closed  vent 
system  design  requirements  of 
paragraphs  §  65.82(b)  and  (d),  the 
halogenated  vent  stream  control 
requirements  of  paragraph  (b)  of  this 
section,  the  control  device  operation 
requirements  of  §  65.84(b),  and  the 
monitoring  requirements  of  §65.86.  If 
the  emissions  are  routed  to  a  process, 
the  regulated  material  in  the  emissions 
shall  predominantly  meet  one  of,  or  a 
combination  of,  the  ends  specified  in 
the  following: 

(i)  Recycled  and/or  consumed  in  the 
same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process; 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  regulated 
materials; 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 

(b)  Additional  control  requirements 
for  halogenated  vent  streams. 
Halogenated  vent  streams  from  transfer 
racks  that  are  combusted  shall  be 
controlled  according  to  paragraph  (b)(1) 
or  (2)  of  this  section.  The  owner  or 
operator  shall  either  designate  the 
transfer  rack  vent  stream  as  a 
halogenated  vent  stream  or  shall 
determine  whether  the  vent  stream  is 
halogenated  using  the  procedures 
specified  in  §  65.85(c).  If  determined, 
the  halogen  concentration  in  the  vent 
stream  shall  be  recorded  and  reported  in 
the  Initial  Compliance  Status  Report  as 
specified  in  §  65.160(d).  If  the  owner  or 
operator  designates  the  vent  stream  as  a 
halogenated  vent  stream,  then  this  shall 
also  be  recorded  and  reported  in  the 
Initial  Compliance  Status  Report. 


(1)  Halogen  reduction  device 
following  combustion.  If  a  combustion 
device  is  used  to  comply  with  paragraph 
(a)(1)  of  this  section  for  a  halogenated 
vent  stream,  then  the  vent  stream 
exiting  the  combustion  device  shall  be 
ducted  to  a  halogen  reduction  device 
including,  but  not  limited  to,  a  scrubber 
before  it  is  discharged  to  the 
atmosphere,  and  the  halogen  reduction 
device  shall  meet  the  requirements  of 
paragraph  (b)(l)(i)  or  (ii)  of  this  section, 
as  applicable.  The  halogenated  vent 
stream  shall  not  be  combusted  using  a 
flare. 

(i)  Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens  by  99  percent  or  shall  reduce 
the  outlet  mass  emission  rate  of  total 
hydrogen  halides  and  halogens  to  0.45 
kilogram  per  hour  (0.99  pound  per  hour) 
or  less,  whichever  is  less  stringent.  The 
owner  or  operator  shall  meet  the 
applicable  reouirements  of  §  65.142(c). 

fii)  If  a  scrubber  or  other  halogen 
reduction  device  was  installed  prior  to 
December  31,  1992,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens  by  95  percent  or  shall  reduce 
the  outlet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilogram 
per  hovu  (0.99  poimd  per  hoiu-), 
whichever  is  less  stringent.  The  owner 
or  operator  shall  meet  the  applicable 
requirements  of  §  65.142(c). 

(2)  Halogen  reduction  device  prior  to 
combustion.  A  halogen  reduction 
device,  such  as  a  scrubber,  or  other 
technique  may  be  used  to  make  the  vent 
stream  nonhalogenated  by  reducing  the 
vent  stream  halogen  atom  mass 
emission  rate  to  less  than  0.45  kilogram 
per  hour  (0.99  poiuid  per  hour)  prior  to 
any  combustion  control  device  used  to 
comply  with  the  requirements  of 
paragraph  (a)(1)  or  (2)  of  this  section. 
The  mass  emission  rate  of  halogen 
atoms  contained  in  organic  compounds 
prior  to  the  combustor  shall  be 
determined  according  to  the  procediu^es 
in  §  65.85(c).  The  owner  or  operator 
shall  maintain  the  record  specified  in 

§  65.160(d)  and  submit  the  report 
specified  in  §  65.165(d). 

§  65.84    Operating  requirements. 

(a)  Closed  vent  systems  or  process 
piping.  An  owner  or  operator  of  a 
transfer  rack  shall  operate  it  in  such  a 
maimer  that  emissions  are  routed 
through  the  equipment  specified  in 
either  paragraph  (a)(1)  or  (2)  of  this 
section. 


(1)  A  closed  vent  system  which  routes 
the  regulated  material  vapors  to  a 
control  device  as  provided  in 
§65.83(a)(l)and(2). 

(2)  Process  piping  which  routes  the 
regulated  material  vapors  to  a  process  or 
a  fuel  gas  system  as  provided  in 

§  65.83(a)(4)  or  to  a  vapor  balance 
system  as  provided  in  §  65.83(a)(3). 

(b)  Control  device  operation. 
Whenever  regulated  material  emissions 
are  vented  to  a  control  device  used  to 
comply  with  the  provisions  of  this 
subpart,  such  control  device  shall  be 
operating. 

(c)  Tank  trucks  and  railcars.  The 
owmer  or  operator  shall  load  regulated 
material  only  into  tank  trucks  and 
railcars  that  meet  one  of  the  following 
two  requirements  and  shall  maintain  the 
records  specified  in  §65.87: 

(1)  Have  a  current  certification  in 
accordance  with  the  U.S.  Department  of 
Transportation  (DOT)  pressure  test 
requirements  of  49  CFR  part  180  for 
tank  trucks  and  49  CFR  173.31  for 
railcars;  or 

(2)  Have  been  demonstrated  to  be 
vapor-tight  within  the  preceding  12 
months  as  determined  by  the 
procediu-es  in  §  65.85(a).  Vapor-tight 
means  that  the  pressing  in  a  truck  or 
railcar  tank  will  not  drop  more  than  750 
pascals  (0.11  pound  per  square  inch) 
within  5  minutes  after  it  is  pressurized 
to  a  minimiun  of  4,500  pascals  (0.65 
poiuid  per  square  inch). 

(d)  Pressure  relief  device.  The  owner 
or  operator  of  a  transfer  rack  subject  to 
the  provisions  of  this  subpart  shall 
ensure  that  no  pressiire  relief  device  in 
the  loading  equipment  of  each  tank 
truck  or  railcar  shall  begin  to  open  to 
the  atmosphere  during  loading.  Pressure 
relief  devices  needed  for  safety  purposes 
are  not  subject  to  paragraph  (d)  of  this 
section. 

(e)  Compatible  system.  The  owmer  or 
operator  of  a  transfer  rack  subject  to  the 
provisions  of  this  subpart  shall  load 
regulated  material  only  to  tank  trucks  or 
railcars  equipped  with  a  vapor 
collection  system  that  is  compatible 
with  the  transfer  rack's  closed  vent 
system  or  process  piping. 

(f)  Loading  while  systems  connected. 
The  owmer  or  operator  of  a  transfer  rack 
subject  to  this  subpart  shall  load 
regulated  material  only  to  tank  trucks  or 
railcars  whose  collection  systems  are 
connected  to  the  transfer  rack's  closed 
vent  systems  or  process  piping. 

§65.85    Procedures. 

(a)  Vapor  tightness.  For  die  purposes 
of  demonstrating  vapor  tightness  to 


determine  compliance  with 

§  65.84(c)(2),  the  following  procedures 

and  equipment  shall  be  used: 

(1)  The  pressure  test  procedures 
specified  in  Method  27  of  appendix  A 
of  40  CFR  part  60;  and 

(2)  A  pressure  measurement  device 
that  has  a  precision  of  ±2.5  millimeters 
of  mercury  (0.10  inch)  or  better  and  that 
is  capable  of  measuring  above  the 
pressure  at  which  the  tank  truck  or 
railcar  is  to  be  tested  for  vapor  tightness. 

(b)  Engineering  assessment. 
Engineering  assessment  to  determine  if 
a  vent  stream  is  halogenated  or  flow  rate 
of  a  gas  stream  includes,  but  is  not 
limited  to,  the  following  examples: 

(1)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit. 

(2)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 

(3)  Maximum  flow  rate  or  halogen 
emission  rate  specified  or  implied 
within  a  permit  limit  applicable  to  the 
process  vent. 

(4)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 

(5)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented. 

(c)  Halogenated  vent  stream 
determination.  In  order  to  determine 
whether  a  vent  stream  is  halogenated, 
the  mass  emission  rate  of  halogen  atoms 
contained  in  organic  cgmpounds  shall 
be  calculated  as  specified  in  paragraphs 
(c)(1)  and  (2)  of  this  section. 

(1)  The  vent  stream  concentration  of 
each  organic  compoimd  containing 
halogen  atoms  (parts  per  million  by 
volume  by  compound)  shall  be 
determined  based  on  any  of  the 
following  procedures: 

(i)  Process  knowledge  that  no  halogen 
or  hydrogen  halides  are  present  in  the 
vent  stream;  or 

(ii)  Applicable  engineering 
assessment  as  specified  in  paragraph  (b) 
of  this  section;  or 

(iii)  Concentration  of  organic 
compounds  containing  halogens 
measiu-ed  by  Method  18  of  appendix  A 
of  40  CFR  part  60;  or 

(iv)  Any  other  method  or  data  that 
have  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  40  CFR  part  63. 

(2)  Equation  85-1  of  this  section  shall 
be  used  to  calculate  the  mass  emission 
rate  of  halogen  atoms: 
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E  =  K2V, 


n     m  I 

XIC,*Lj,*Mji  (Eq.  85-1) 

Ij=1  i=l  ) 


Where: 

E  =  Mass  of  halogen  atoms,  dry  basis, 
kilograms  per  hour. 

K2  =  Constant,  2.494  x  10   «•  (parts  per 
million) "  '  (kilogram-mole  per 
standard  cubic  meter)  (minute/ 
hour),  where  standard  temperatiu-e 
is  20°  C. 

Vs  =  Flow  rate  of  gas  stream,  dry 

standard  cubic  meters  per  minute, 
determined  according  to  Method  2, 
2A,  2C,  or  2D  of  appendix  A  of  40 
CFR  part  60,  as  appropriate,  or 
determined  using  engineering 
assessment  as  specified  in 
paragraph  (b)  of  this  section. 

n  =  Number  of  halogenated  compounds 
j  in  the  gas  stream. 

j  =  Halogenated  compound  j  in  the  gas 
stream. 

m  =  Number  of  different  halogens  i  in 
each  compound  j  of  the  gas  stream. 

i  =  Halogen  atom  i  in  compound  j  of  the 
gas  stream. 

Cj  =  Concentration  of  halogenated 
compound  j  in  the  gas  stream,  dry 
basis,  parts  per  million  by  voliune. 

Lj,  =  Number  of  atoms  of  halogen  i  in 
compound  j  of  the  gas  stream. 

Mj,  =  Molecular  weight  of  halogen  atom 
i  in  compound  j  of  the  gas  stream, 
kilogram  per  kilogram-mole. 

§65.86    Monitoring. 

The  owner  or  operator  of  a  transfer 
rack  equipped  with  a  closed  vent  system 
and  control  device  piu-suant  to 
§  65.83(a)(1)  or  (2)  shall  monitor  the 
closed  vent  system  and  control  device 
as  required  under  the  applicable 
paragraphs  specified  in  §  65.142(c). 

§  65.87    Recordkeeping  provisions. 

The  owner  or  operator  of  a  transfer 
rack  shall  record  that  either  the 
verification  of  U.S.  Department  of 
Transportation  (DOT)  tank  certification 
or  Method  27  of  appendix  A  of  40  CFR 
part  60  testing  required  in  §  65.84(c)  has 
been  performed.  Various  methods  for 
the  record  of  verification  can  be  used, 
such  as  a  check  off  on  a  log  sheet,  a  list 
of  DOT  serial  niunbers  or  Method  27 
data,  or  a  position  description  for  gate 
security  showing  that  the  security  guard 
will  not  allow  any  trucks  on-site  that  do 
not  have  the  appropriate 
dociunentation. 


§§65.88-65.99    [Reserved] 
Subpart  F — Equipment  Leaks 

§65.100    Applicability. 

(a)  Equipment  subject  to  this  subpart. 
The  provisions  of  this  subpart  and 
subpart  A  of  this  part  apply  to 
equipment  that  contains  or  contacts 
regulated  material.  Compliance  with 
this  subpart  instead  of  the  referencing 
subpart  does  not  alter  the  appUcability 
of  the  referencing  subpart.  This  subpart 
applies  only  to  the  equipment  to  which 
the  referencing  subpart  applies.  This 
part  does  not  extend  applicability  to 
equipment  that  is  not  regulated  by  the 
referencing  subpart. 

(b)  Equipment  in  vacuum  service. 
Equipment  in  vacuum  service  is 
excluded  from  the  requirements  of  this 
subpart. 

(c)  Equipment  in  service  less  than  300 
hours  per  calendar  year.  Equipment 
intended  to  be  in  regulated  material 
service  less  than  300  hours  per  calendar 
year  is  excluded  from  the  requirements 
of  §§  65.106  through  65.115  and 
§65.117  if  it  is  identified  as  required  in 
§  65.103(b)(6). 

(d)  Lines  and  equipment  not 
containing  process  fluids.  Lines  and 
equipment  not  containing  process  fluids 
are  not  subject  to  the  provisions  of  this 
subpart.  Utilities  and  other  nonprocess 
lines,  such  as  heating  and  cooling 
systems  that  do  not  combine  their 
materials  with  those  in  the  processes 
they  serve,  are  not  considered  to  be  part 
of  a  process  unit. 

§65.101     Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

§  65.102    Alternative  means  of  emission 
limitation. 

(a)  Performance  standard  exemption. 
The  provisions  of  paragraph  (b)  of  this 
section  do  not  apply  to  the  performance 
standards  of  §65.1 11(b)  for  pressure 
relief  devices  or  §  65.112(f)  for 
compressors  operating  under  the 
alternative  compressor  standard. 

(b)  Requests  by  owners  or  operators. 
An  owner  or  operator  may  request  a 
determination  of  alternative  means  of 
emission  limitation  to  the  requirements 


of  §§65.106  through  65.115  as  provided 
in  paragraph  (d)  of  this  section.  If  the 
Administrator  makes  a  determination 
that  a  means  of  emission  limitation  is  a 
permissible  alternative,  the  owner  or 
operator  shall  either  comply  with  the 
alternative  or  comply  with  the 
requirements  of  §§  65.106  through 
65.115. 

(c)  Requests  by  manufacturers  of 
equipment.  (1)  Manufacturers  of 
equipment  used  to  control  equipment 
leaks  of  a  regidated  material  may  apply 
to  the  Administrator  for  approval  of  an 
alternative  means  of  emission  limitation 
that  achieves  a  reduction  in  emissions 
of  the  regulated  material  equivalent  to 
the  reduction  achieved  by  the 
equipment,  design,  and  operational 
requirements  of  this  subpart. 

(2)  The  Administrator  will  grant 
permission  according  to  the  provisions 
of  paragraph  (d)  of  this  section. 

(a)  Permission  to  use  an  alternative 
means  of  emission  limitation. 
Permission  to  use  an  alternative  meems 
of  emission  limitation  shall  be  governed 
by  the  procediues  in  paragraph  (d)(1) 
through  (4)  of  this  section. 

(1)  Where  the  standard  is  an 
equipment,  design,  or  operational 
requirement,  the  following  requirements 
apply: 

(i)  Each  owner  or  operator  applying 
for  permission  to  use  an  alternative 
means  of  emission  limitation  shall  be 
responsible  for  collecting  and  verifying 
emission  performance  test  data  for  an 
alternative  means  of  emission 
limitation. 

(ii)  The  Administrator  will  compare 
test  data  for  the  means  of  emission 
limitation  to  test  data  for  the  equipment, 
design,  and  operational  requirements. 

(iii)  The  Administrator  may  condition 
the  permission  on  requirements  that ' 
may  be  necessary  to  ensure  operation 
and  maintenance  to  achieve  at  least  the 
same  emission  reduction  as  the 
equipment,  design,  and  operational 
requirements  of  this  subpart. 

(2)  Where  the  standeira  is  a  work 
practice,  the  following  requirements 
apply: 

fi)  Each  owner  or  operator  applying 
for  permission  to  use  an  alternative 
means  of  emission  limitation  shall  be 
responsible  for  collecting  and  verifying 
test  data  for  the  alternative. 

(ii)  The  owner  or  operator  shall 
demonstrate  the  emission  reduction 
achieved  by  the  required  work  practice 
and  the  proposed  alternative  means  of 
emission  Umitation. 


(iii)  The  Administrator  will  compare 
the  demonstrated  emission  reduction  for 
the  alternative  means  of  emission 
limitation  to  the  demonstrated  emission 
reduction  for  the  required  work 
practices  and  will  consider  the 
commitment  in  paragraph  (d)(2)(iv)  of 
this  section. 

(iv)  The  Administrator  may  condition 
the  permission  on  requirements  that 
may  be  necessary  to  ensure  operation 
and  maintenance  to  achieve  the  same  or 
greater  emission  reduction  as  the 
required  work  practices  of  this  subpart. 

(3)  An  owrner  or  operator  may  oner  a 
xuiique  approach  to  demonstrate  the 
alternative  means  of  emission 
limitation. 

(4)  If  in  the  judgment  of  the 
Administrator  an  alternative  means  of 
emission  limitation  will  be  approved, 
the  Administrator  will  publish  a  notice 
of  the  determination  in  the  Federal 
Register  using  the  procediu'es  pursuant 
to  §  65.8(a). 

§65.103    Equipment  identification. 

(a)  General  equipment  identification. 
Equipment  subject  to  this  subpart  shall 
be  identified.  Identification  of  the 
equipment  does  not  require  physical 
tagging  of  the  equipment.  For  example, 
the  equipment  may  be  identified  on  a 
plant  site  plan,  in  log  entries,  by 
designation  of  process  unit  boundaries, 
by  some  form  of  weatherproof 
identification,  or  by  other  appropriate 
methods. 

(b)  Additional  equipment 
identification.  In  addition  to  the  general 
identification  required  by  paragraph  (a) 
of  this  section,  equipment  subject  to  any 
of  the  provisions  in  §§65.106  through 
65.115  shall  be  specifically  identified  as 
required  in  paragraphs  (b)(1)  through  (6) 
of  this  section,  as  applicable.  Paragraph 
(b)  of  this  section  does  not  apply  to  an 
owner  or  operator  of  a  batch  product- 
process  who  elects  to  pressure  test  the 
batch  product-process  equipment  train 
pursuant  to  §  65 . 1 1 7. 

(1)  Connectors.  Except  for 
inaccessible,  ceramic,  or  ceramic-lined 
connectors  meeting  the  provisions  of 
§  65.108(e)(2),  and  instrumentation 
systems  identified  pursuant  to 
paragraph  (b)(5)  of  this  section,  identify 
the  connectors  subject  to  the 
requirements  of  this  subpart.  Cormectors 
subject  to  §65. 108(e)(3)  shall  be 
distinguished  from  other  connectors. 
Connectors  need  not  be  individually 
identified  if  all  connectors  in  a 
designated  area  or  length  of  pipe  subject 
to  the  provisions  of  this  subpart  are 
identified  as  a  group,  and  the  number  of 
connectors  subject  is  indicated.  With 
respect  to  connectors,  the  identification 
shall  be  complete  no  later  than  the 


completion  of  the  initial  survey  required 
by  §65. 108(a). 

(2)  (Reserved] 

(3)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system  and  control  device.  Identify  the 
equipment  that  the  owner  or  operator 
elects  to  route  to  a  process  or  fuel  gas 
system  or  equip  with  a  closed  vent 
system  and  control  device  under  the 
provisions  of  §65. 107(e)(3)  (pumps  in 
light  liquid  service),  §65. 109(e)(3) 
(agitators),  §65.1 11(d)  (pressiue  relief 
devices  in  gas/vapor  service), 

§  65.112(e)  (compressors),  or  §  65.118 
(alternative  means  of  emission 
limitation  for  enclosed-vented  process 
units). 

(4)  Pressure  relief  devices.  Identify  the 
pressure  relief  devices  equipped  with 
ruptiu«  disks  under  the  provisions  of 

§  65.111(e). 

(5)  Instrumentation  systems.  Identify 
instrmnentation  systems  subject  to  the 
provisions  of  this  subpart.  Individual 
components  in  an  instrumentation 
system  need  not  be  identified. 

(6)  Equipment  in  service  less  than  300 
hours  per  calendar  year.  Identify  either 
by  list,  location  (area  or  group),  or  other 
method,  equipment  in  regulated 
material  service  less  than  300  hours  per 
calendar  year  within  a  process  imit 
subject  to  the  provisions  of  this  subpart. 

(c)  Special  equipment  designations: 
Equipment  that  is  unsafe  or  difficult-to- 
monitor.  (1)  Designation  and  criteria  for 
unsafe-to-monitor.  Valves  meeting  the 
provisions  of  §65. 106(e)(1),  pumps 
meeting  the  provisions  of  §  65.107(e)(6), 
connectors  meeting  the  provisions  of 
§  65.108(e)(1),  and  agitators  meeting  the 
provisions  of  §  65.109(e)(7)  may  be 
designated  unsafe-to-monitor  if  the 
owner  or  operator  determines  that 
monitoring  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with  the 
monitoring  requirements  of  this  subpart. 

(2)  Designation  and  criteria  for 
difficult-to-monitor.  Valves  meeting  the 
provisions  of  §  65.106(e)(2)  may  be 
designated  difficult-to-monitor  if  the 
provisions  of  paragraph  (c)(2){i)  of  this 
section  apply.  Agitators  meeting  the 
provisions  of  §65. 109(e)(5)  may  be 
designated  difficult-to-monitor  if  the 
provisions  of  paragraph  {c)(2)(ii)  of  this 
section  apply. 

(i)  Valves.  The  ownaer  or  operator  of 
the  valve:  (A)  Determines  that  the  valve 
cannot  be  monitored  without  elevating 
the  monitoring  personnel  more  than  2 
meters  (7  feet)  above  a  support  surface, 
or  it  is  not  accessible  in  a  safe  manner 
when  it  is  in  regulated  material  service, 
and  the  process  imit  within  which  the 
valve  is  located  is  a  regulated  source  for 
which  the  owner  or  operator 


commenced  construction, 
reconstruction,  or  modification  prior  to 
the  compliance  date  of  the  referencing 
subpart;  or 

(B)  Designates  less  than  3  percent  of 
the  total  number  of  valves  within  the 
process  imit  as  difficult-to-monitor. 

(ii)  Agitators.  The  owner  or  operator 
determines  that  the  agitator  cannot  be 
monitored  without  elevating  the 
monitoring  persoimel  more  than  2 
meters  (7  feet)  above  a  support  surface, 
or  it  is  not  accessible  in  a  safe  manner 
when  it  is  in  regiilated  material  service. 

(3)  Identification  of  unsafe  or 
difficult-to-monitor  equipment.  The 
owner  or  operator  shall  record  the 
identify  of  equipment  designated  as 
unsafe-to-monitor  according  to  the 
provisions  of  paragraph  (c)(1)  of  this 
section  and  the  planned  schedule  for 
monitoring  this  equipment.  The  owner 
or  operator  shall  record  the  identify  of 
equipment  designated  as  difficult-to- 
monitor  according  to  the  provisions  of 
paragraph  (c)(2)  of  this  section,  the 
planned  schedule  for  monitoring  this 
equipment,  and  an  explanation  why  the 
equipment  is  difficult-to-monitor. 

(4)  Written  plan  requirements,  (i)  The 
owTier  or  operator  of  equipment 
designated  as  unsafe-to-monitor 
according  to  the  provisions  of  paragraph 
(c)(1)  of  this  section  shall  have  a  written 
plan  that  requires  monitoring  of  the 
equipment  as  frequendy  as  practical 
during  safe-to-monitor  times,  but  not 
more  frequently  than  the  periodic 
monitoring  schedule  otherwise 
applicable,  and  repair  of  the  equipment 
according  to  the  procedures  in  §  65.105 
if  a  leak  is  detected. 

(ii)  The  owner  or  operator  of 
equipment  designated  as  difficult-to- 
monitor  according  to  the  provisions  of 
paragraph  (c)(2)  of  this  section  shall 
have  a  written  plan  that  requires 
monitoring  of  the  equipment  at  least 
once  per  calendar  year  and  repair  of  the 
equipment  according  to  the  procediu«s 
in  §65.105  if  a  leak  is  detected. 

(d)  Special  equipment  designations: 
Equipment  that  is  unsafe  to  repair. — (1) 
Designation  and  criteria.  Connectors 
subject  to  the  provisions  of  §  65.105(e) 
may  be  designated  imsafe  to  repair  if  the 
owner  or  operator  determines  that  repair 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  the  repair  requirements 
of  this  subpart,  and  if  the  connector  will 
be  repaired  before  the  end  of  the  next 
process  unit  shutdown  as  specified  in 
§  63.105(e). 

(2)  Identification  of  equipment.  The 
identity  of  connectors  designated  as 
imsafe  to  repair  and  an  explanation  why 
the  coimector  is  unsafe  to  repair  shall  be 
recorded. 
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(e)  Special  equipment  designations: 
Conipressors  operating  with  an 
instrument  reading  of  less  than  500 
parts  per  million.  Identify  the 
compressors  that  the  owner  or  operator 
elects  to  designate  as  operating  with  an 
instnunent  reading  of  less  than  500 
parts  per  million  under  the  provisions 
of§65. 112(f). 

(f)  Special  equipment  designations: 
Equipment  in  heavy  liquid  service.  The 
owner  or  operator  of  equipment  in 
heavy  liquid  service  shall  comply  with 
the  requirements  of  either  paragraph 
(f)(1)  or  (2)  of  this  section  as  provided 
in  paragraph  (f)(3]  of  this  section. 

(1)  Retain  information,  data,  and 
analyses  used  to  determine  that  a  piece 
of  equipment  is  in  heavy  liquid  service. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
piece  of  equipment  or  process  is  in 
heavy  liquid  service. 

(3)  A  determination  or  demonstration 
that  a  piece  of  equipment  or  process  is 
in  heavy  liquid  service  shall  include  an 
analysis  or  demonstration  that  the 
process  fluids  do  not  meet  the  definition 
of  "in  Ught  liquid  service."  Examples  of 
information  that  could  document  this 
include,  but  are  not  limited  to,  records 
of  chemicals  piirchased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

§  65.1 04    Instrument  and  sensory 
monitoring  for  leaks. 

(a)  Monitoring  for  leaks.  The  owner  or 
operator  of  a  regulated  source  subject  to 
this  subpart  shall  monitor  regulated 
equipment  as  specified  in  paragraph 
(a)(1)  of  this  section  for  instrument 
monitoring  and  paragraph  (a)(2)  of  this 
section  for  sensory  monitoring. 

(1)  Instrument  monitoring  for  leaks,  (i) 
Valves  in  gas/vapor  service  and  in  Ught 
liquid  service  shall  be  monitored 
pursuant  to  §65. 106(b). 

(ii)  Pumps  in  light  liquid  service  shall 
be  monitored  pursuant  to  §  65.107(b). 

(iii)  Connectors  in  gas/vapor  service 
and  in  Ught  liquid  service  shall  be 
monitored  pursuant  to  §  65.108(b). 

(iv)  Agitators  in  gas/vapor  service  and 
in  light  liquid  service  shall  be 
monitored  pursuant  to  §  65.109(b). 

(v)  Pressure  relief  devices  in  gas/ 
vapor  service  shall  be  monitored 
pursuant  to  §65. 111(b)  and  (c). 

(vi)  Compressors  designated  to 
operate  with  an  instrument  reading  less 
than  500  parts  per  million  as  described 
in  §  65.103(e)  shall  be  monitored 
pursuant  to  §65. 112(f). 

(2)  Sensory  monitoring  for  leaks,  (i) 
Pumps  in  light  liquid  service  shall  be 
observed  pursuant  to  §  65.107(b)(4)  and 
(e)(l)(v). 


(ii)  Agitators  in  gas/vapor  service  and 
in  light  liquid  service  shall  be  observed 
pursuant  to  §65. 109(b)(3)  or  (e)(l)(v). 

(b)  Instrument  monitoring  methods. 
Instrument  monitoring  as  required 
under  this  subpart  shall  comply  with 
the  requirements  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  Monitoring  method.  Monitoring 
shall  comply  with  Method  21  of 
appendix  A  of  40  CFR  part  60,  except 
as  otherwise  provided  in  this  section. 

(2)  Detection  instrument  performance 
criteria,  (i)  Except  as  provided  for  in 
paragraph  (b)(2){ii)  of  this  section,  the 
detection  instrument  shall  meet  the 
performance  criteria  of  Method  21  of 
appendix  A  of  40  CFR  part  60,  except 
the  instnunent  response  factor  criteria 
in  section  3.1.2(a)  of  Method  21  shall  be 
for  the  representative  composition  of  the 
process  fluid  not  each  individual 
organic  compound  in  the  stream.  For 
process  streams  that  contain  nitrogen, 
air,  water,  or  other  inerts  that  are  not 
organic  hazardous  air  pollutants  or 
volatile  organic  compounds,  the 
response  factor  shall  be  determined  on 
an  inert-free  basis.  The  response  factor 
may  be  determined  at  any  concentration 
for  which  monitoring  for  leaks  will  be 
conducted.  Maintain  the  record 
specified  by  §  65.119(b)(8). 

(ii)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (b)(2)(i)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  representative 
response  factor  of  the  process  fluid 
calculated  on  an  inert-free  basis  as 
described  in  paragraph  (b)(2)(i)  of  this 
section. 

(3)  Detection  instrument  calibration 
procedure.  The  detection  instrument 
shall  be  calibrated  before  use  on  each 
day  of  its  use  by  the  procedures 
specified  in  Method  21  of  appendix  A 
of  40  CFR  part  60. 

(4)  Detection  instrument  calibration 
gas.  Calibration  gases  shall  be  zero  air 
(less  than  10  parts  per  million  of 
hydrocarbon  in  air)  and  the  gases 
specified  in  paragraph  (b)(4)(i)  of  this 
section  except  as  provided  in  paragraph 
(b)(4)(ii)  of  this  section. 

(i)  Mixtures  of  methane  in  air  at  a 
concentration  no  more  than  2,000  parts 
per  million  greater  than  the  leak 
definition  concentration  of  the 
equipment  monitored.  If  the  monitoring 
instrument's  design  allows  for  multiple 
calibration  scales,  then  the  lower  scale 
shall  be  calibrated  with  a  calibration  gas 
that  is  no  higher  than  2,000  parts  per 
million  above  the  concentration 
specified  as  a  leak,  and  the  highest  scale 
shall  be  calibrated  with  a  calibration  gas 


that  is  approximately  equal  to  10.000 
parts  per  million.  If  only  one  scale  on 
an  instrument  will  be  used  during 
monitoring,  the  owner  or  operator  need 
not  calibrate  the  scales  that  will  not  be 
used  during  that  day's  monitoring, 
(ii)  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (b)(2)(i)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixtiu-e  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(5)  Monitoring  performance. 
Monitoring  shall  be  performed  when  the 
equipment  is  in  regulated  material 
service  or  is  in  use  with  any  other 
detectable  material. 

(6)  Monitoring  data.  Monitoring  data 
obtained  prior  to  the  regulated  source 
becoming  subject  to  the  referencing 
subpart  that  do  not  meet  the  criteria 
specified  in  paragraphs  (b)(1)  through 
(5)  of  this  section  may  still  be  used  to 
qualify  initially  for  less  frequent 
monitoring  under  the  provisions  in 

§  65.106(a)(2),  (b)(3),  or  (b)(4)  for  valves 
or  §  65.108(b)(3)  for  connectors, 
provided  the  departures  from  the 
criteria  or  from  the  specified  monitoring 
frequency  of  §  65.106(b)(3)  or  (4)  are 
minor  and  do  not  significantly  affect  the 
quality  of  the  data.  Examples  of  minor 
departures  are  monitoring  at  a  slightly 
different  frequency  (such  as  every  6 
weeks  instead  of  monthly  or  quarterly), 
following  the  performance  criteria  of 
section  3.1.2(a)  of  Method  21  of 
appendix  A  of  40  CFR  part  60  instead 
of  paragraph  (b)(2)  of  this  section,  or 
monitoring  using  a  different  leak 
definition  if  the  data  would  indicate  the 
presence  or  absence  of  a  leak  at  the 
concentration  specified  in  this  subpart. 
Failure  to  use  a  calibrated  instrument  is 
not  considered  a  minor  departure. 

(c)  Instrument  monitoring  readings 
and  background  adjustments.  The 
owner  or  operator  may  elect  to  adjust  or 
not  to  adjust  the  instrument  readings  for 
background.  If  an  owner  or  operator 
elects  not  to  adjust  instrument  readings 
for  background,  the  owner  or  operator 
shall  monitor  the  equipment  according 
to  the  procedures  specified  in 
paragraphs  (b)(1)  through  (5)  of  this 
section.  In  such  cases,  all  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  for  the 
monitored  equipment  to  determine 
whether  there  is  a  leak  or  to  determine 
compliance  with  §  65.111(b)  (pressure 
relief  devices)  or  §65.112(0  (alternative 
compressor  standard).  If  an  owner  or 
operator  elects  to  adjust  instrument 
readings  for  background,  the  owner  or 


operator  shall  monitor  the  equipment 
according  to  the  following  procedures: 

(1)  The  reqmrements  of  paragraphs 
(b)(1)  through  (5)  of  this  section  shall 
apply. 

(2)  The  background  level  shall  be 
determined  using  the  procedures  in 
Method  21  of  appendix  A  of  40  CFR  part 
60. 

(3)  The  instnunent  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  Method  21  of 
appendix  A  of  40  CFR  part  60. 

(4)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instnunent  and  the  background 
level  shall  be  compared  to  the 
applicable  leak  definition  for  the 
monitored  equipment  to  determine 
whether  there  is  a  leak  or  to  determine 
compliance  with  §  65.111(b)  (pressure 
relief  devices)  or  §65. 112(f)  (alternative 
compressor  standard). 

(d)  Sensory  monitoring  methods. 
Sensory  monitoring  consists  of  visual, 
audible,  olfactory,  or  any  other 
detection  method  used  to  determine  a 
potential  leak  to  the  atmosphere. 

(e)  Leaking  equipment  iaentification 
and  records.  (1)  When  each  leak  is 
detected,  a  weatherproof  and  readily 
visible  identification  shall  be  attached 
to  the  leaking  equipment. 

(2)  When  each  leak  is  detected,  the 
information  specified  in  paragraphs 
(e)(2)(i)  and  (ii)  of  this  section  shall  be 
recorded  and  kept  pursuant  to  §  65.4(a), 
except  the  information  for  valves 
complying  with  the  2-year  monitoring 
period  allowed  under  §  65.106(b)(3)(v), 
and  connectors  complying  with  the  8- 
year  monitoring  period  allowed  under 
§  65.108(b)(3)(iii)  shall  be  kept  5  years 
beyond  the  date  of  the  last  use  of  the 
information  to  set  a  monitoring  period. 

(i)  The  instnunent,  the  equipment 
identification,  and  the  instrument 
operator's  name,  initials,  or 
identification  number  if  a  leak  is 
detected  or  confirmed  by  instrument 
monitoring. 

(ii)  The  date  the  leak  was  detected. 

§65.105    Leak  repair. 

(a)  Leak  repair  schedule.  The  owner 
or  operator  shall  repair  each  leak 
detected  as  soon  as  practical  but  not 
later  than  1 5  calendar  days  after  it  is 
detected  except  as  provided  in 
paragraph  (d)  or  (e)  of  this  section.  A 
first  attempt  at  repair  as  defined  in 
subpart  A  of  this  part  shall  be  made  no 
later  than  5  calendar  days  after  the  leak 
is  detected.  First  attempt  at  repair  for 
pumps  includes,  but  is  not  limited  to, 
tightening  the  packing  gland  nuts  and/ 
or  ensuring  that  the  seal  flush  is 
operating  at  design  pressure  and 


temperatiu«.  First  attempt  at  repair  for 
valves  includes,  but  is  not  limited  to, 
tightening  the  bonnet  bolts,  and/or 
replacing  the  bonnet  bolts,  and/or 
tightening  the  packing  gland  nuts,  and/ 
or  injecting  lubricant  into  the  lubricated 
packing. 

(b)  (Reserved] 

(c)  Leak  identification  removal.  (1) 
Valves  and  connectors.  The  leak 
identification  on  a  valve  in  gas/vapor  or 
light  liquid  service  may  be  removed 
after  it  has  been  monitored  as  specified 
in  §  65.106(d)(2)  and  no  leak  has  been 
detected  diu-ing  that  monitoring.  The 
leak  identification  on  a  connector  in 
gas/vapor  or  light  liquid  service  may  be 
removed  after  it  has  been  monitored  as 
specified  in  §  65.108(b)(3)(iv)  and  no 
leak  has  been  detected  diuing  that 
monitoring. 

(2)  Other  equipment.  The 
identification  that  has  been  placed 
pursuant  to  §  65.104(e)(1)  on  equipment 
determined  to  have  a  leak,  except  for  a 
valve  or  for  a  connector  that  is  subject 
to  the  provisions  of  §  65.108(b)(3)(iv), 
may  be  removed  after  it  is  repaired. 

(d)  Delay  of  repair.  Delay  of  repair  is 
allowed  for  any  of  the  conditions 
specified  in  paragraphs  (d)(1)  through 
(5)  of  this  section.  The  owner  or 
operator  shall  maintain  a  record  of  the 
facts  that  explain  any  delay  of  repairs 
and,  where  appropriate,  why  repair 
within  15  days  was  technically 
infeasible  without  a  process  unit 
shutdown. 

(1)  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  is 
allowed  if  repair  within  15  days  after  a 
leak  is  detected  is  technically  infeasible 
without  a  process  imit  shutdown. 
Repadr  of  this  equipment  shall  occur  as 
soon  as  practical,  but  no  later  than  the 
end  of  the  next  process  unit  shutdown, 
except  as  provided  in  paragraph  (d)(5) 
of  this  section. 

(2)  Delay  of  repair  of  equipment  for 
which  leaks  have  been  detected  is 
allowed  for  equipment  that  is  isolated 
from  the  process  and  that  does  not 
remain  in  regulated  material  service. 

(3)  Delay  of  repair  for  valves, 
connectors,  and  agitators  is  also  allowed 
if  the  following  provisions  are  met: 

(i)  The  owner  or  operator  determines 
that  emissions  of  purged  material 
resulting  from  immediate  repair  would 
be  greater  than  the  fugitive  emissions 
likely  to  result  from  delay  of  repafr;  and 

(ii)  When  repair  procedures  are 
effected,  the  purged  material  is  collected 
and  routed  to  a  process  or  fuel  gas 
system  or  is  collected  and  destroyed  or 
recovered  in  a  control  device  complying 
with  §65.115. 


(4)  Delay  of  repair  for  piunps  is  also 
allowed  if  the  provisions  of  paragraphs 
(d)(4)(i)  and  (ii)  of  this  section  are  met. 

(i)  Repair  requfres  replacing  the 
existing  seal  design  with  a  new  system 
that  the  owner  or  operator  has 
determined  under  the  provisions  of 
§  65.116(d)  will  provide  better 
performance  or  one  of  the  following 
specifications  are  met: 

(A)  A  dual  mechanical  seal  system 
that  meets  the  requirements  of 

§  65.107(e)(1)  will  be  installed; 

(B)  A  pump  that  meets  the 
requirements  of  §  65.107(e)(2)  will  be 
installed;  or 

(C)  A  system  that  routes  emissions  to 
a  process  or  a  fuel  gas  system  or  a  closed 
vent  system  and  confrol  device  that 
meets  the  requirements  of  §  65.107(e)(3) 
will  be  installed. 

(ii)  Repair  is  completed  as  soon  as 
practical  but  not  later  than  6  months 
after  the  leak  was  detected. 

(5)  Delay  of  repair  beyond  a  process 
imit  shutdown  will  be  allowed  for  a 
valve  if  valve  assembly  replacement  is 
necessary  during  the  process  unit 
shutdown,  and  valve  assembly  supplies 
have  been  depleted,  and  valve  assembly 
suppUes  had  been  sufficiently  stocked 
before  the  supplies  were  depleted.  Delay 
of  repair  beyond  the  second  process  unit 
shutdown  will  not  be  allowed  unless 
the  third  process  unit  shutdown  occiu« 
sooner  than  6  months  after  the  first 
process  unit  shutdown. 

(e)  Unsafe-to-repair:  Connectors.  Any 
connector  that  is  designated  as 
described  in  §  65.103(d)  as  an  unsafe-to- 
repafr  connector  is  exempt  bom  the 
requirements  of  §65. 108(d)  and 
paragraph  (a)  of  this  section  if  the 
provisions  of  §65. 103(d)  are  met. 

(f)  Leak  repair  records.  For  each  leak 
detected,  the  information  specified  in 
paragraphs  (f)(1)  through  (5)  of  this 
section  shall  be  recorded  and  kept 
pursuant  to  §  65.4(a). 

(1)  The  date  of  first  attempt  to  repair 
the  leak. 

(2)  The  date  of  successful  repafr  of  the 
leak. 

(3)  Maximum  instnunent  reading 
measured  by  Method  21  of  appendix  A 
of  40  CFR  part  60  at  the  time  the  leak 
is  successfully  repaired  or  determined 
to  be  nonrepairable. 

(4)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak  as  specified  in  the 
paragraphs  (f)(4)(i)  and  (ii)  of  this 
section. 

(i)  The  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  The  written  procedm^s 
may  be  included  as  part  of  the  startup/ 


78320        Federal  Register/Vol.  65,  No.  241 /Thursday,  December  14,  2000/Rules  and  Regulations 


Federal  Register/Vol.  65,  No.  241 /Thursday,  December  14.  2000 /Rules  and  Regulations        78321 


shutdown/malfunction  plan  required  by 
§  65.6  for  the  source  or  may  be  peirt  of 
a  separate  document  that  is  maintained 
at  the  plant  site.  In  such  cases,  reasons 
for  delay  of  repair  may  be  documented 
by  citing  the  relevant  sections  of  the 
written  procedure. 

(ii)  If  delay  of  repair  was  caused  by 
depletion  of  stocked  parts,  there  must  be 
dociunentation  that  the  spare  parts  were 
sufficiently  stocked  onsite  before 
depletion  and  the  reason  for  depletion. 

(5)  Dates  of  process  imit  shutdowns 
that  occiu  while  the  equipment  is 
um^paired. 

§65.106    Standards:  Valves  in  gas/vapor 
service  and  in  light  liquid  service. 

(a)  Compliance  schedule.  (1)  The 
owner  or  operator  shall  comply  with 
this  section  no  later  than  the 
implementation  date  specified  in 
§65.1(f). 

(2)  The  use  of  monitoring  data 
generated  before  the  regulated  source 
became  subject  to  the  referencing 
subpart  to  qualify  initially  for  less 
frequent  monitoring  is  governed  by  the 
provisions  of  §65. 104(b)(6). 

(b)  Leak  detection.  Unless  otherwise 
specified  in  §  65.102(b)  or  paragraph  (e) 
of  this  section,  the  owner  or  operator 
shall  monitor  all  valves  at  the  intervals 
specified  in  paragraphs  (b)(3)  and/or 
(b)(4)  of  this  section  and  shall  comply 
with  all  other  provisions  of  this  section. 

(1)  Monitoring  method.  The  valves 
shall  be  monitored  to  detect  leaks  by  the 
method  specified  in  §  65.104(b)  and  (c). 

(2)  Instrument  reading  that  defines  a 
leak.  The  instrument  reading  that 
defines  a  leak  is  500  parts  per  milUon 
or  greater. 

(3)  Monitoring  frequency.  The  owner 
or  operator  shall  monitor  valves  for 
leaks  at  the  intervals  specified  in 
paragraphs  (b)(3)(i)  through  (v)  of  this 
section  and  shall  keep  the  record 
specified  in  paragraph  (b)(3)(vi)  of  this 
section. 

(i)  If  at  least  the  greater  of  two  valves 
or  2  percent  of  the  valves  in  a  process 
luiit  leak,  as  calculated  according  to 
paragraph  (c)  of  this  section,  the  owner 
or  operator  shall  monitor  each  valve 
once  per  month. 

(ii)  At  process  units  with  less  than  the 
greater  of  two  leaking  valves  or  2 
percent  leaking  valves,  the  owner  or 
operator  shall  monitor  each  valve  once 
each  quarter  except  as  provided  in 
paragraphs  (b)(3)(iii)  through  (v)  of  this 
section.  Monitoring  data  generated 
before  the  regulated  source  became 
subject  to  the  referencing  subpart  and 
meeting  the  criteria  of  either 
§  65, 104(b)(1)  through  (5)  or 
§  65.104(b)(6)  may  be  used  to  qualify 
initially  for  less  frequent  monitoring 


imder  paragraphs  (b)(3)(iii)  through  (v) 
of  this  section. 

(iii)  At  process  units  with  less  than  1 
percent  leaking  valves,  the  owner  or 
operator  may  elect  to  monitor  each 
valve  once  every  2  quarters. 

(iv)  At  process  units  with  less  than  0.5 
percent  leaking  valves,  the  owner  or 
operator  may  elect  to  monitor  each 
valve  once  every  4  quarters. 

(v)  At  process  units  with  less  than 
0.25  percent  leaking  valves,  the  owner 
or  operator  may  elect  to  monitor  each 
valve  once  every  2  years. 

(vi)  The  owner  or  operator  shall  keep 
a  record  of  the  monitoring  schedule  for 
each  process  unit. 

(4)  Valve  subgrouping.  For  a  process 
unit  or  a  group  of  process  imits  to  which 
this  subpart  applies,  an  owner  or 
operator  may  choose  to  subdivide  the 
valves  in  the  applicable  process  unit  or 
group  of  process  luiits  and  apply  the 
provisions  of  paragraph  (b)(3)  of  this 
section  to  each  subgroup.  If  the  owner 
or  operator  elects  to  subdivide  the 
valves  in  the  applicable  process  unit  or 
group  of  process  units,  then  the 
provisions  of  paragraphs  (b)(4)(i) 
through  (viii)  of  this  section  apply. 

(i)  The  overall  performance  of  total 
valves  in  the  applicable  process  imit  or 
group  of  process  units  to  be  subdivided 
shall  be  less  than  2  percent  leaking 
valves,  as  detected  according  to 
paragraphs  (b)(1)  and  (2)  of  this  section 
and  as  calculated  according  to 
paragraphs  (c)(l)(ii)  and  (c)(2)  of  this 
section. 

(ii)  The  initial  assignment  or 
subsequent  reassignment  of  valves  to 
subgroups  shall  be  governed  by  the 
following  provisions: 

(A)  The  owner  or  operator  shall 
determine  which  valves  are  assigned  to 
each  subgroup.  Valves  with  less  than  1 
year  of  monitoring  data  or  valves  not 
monitored  within  the  last  12  months 
must  be  placed  initially  into  the  most 
ft«quently  monitored  subgroup  imtil  at 
least  1  year  of  monitoring  data  have 
been  obtained. 

(B)  Any  valve  or  group  of  valves  can 
be  reassigned  from  a  less  frequently 
monitored  subgroup  to  a  more 
frequendy  monitored  subgroup 
provided  that  the  valves  to  be 
reassigned  were  monitored  diuing  the 
most  recent  monitoring  period  for  the 
less  frequendy  monitored  subgroup.  The 
monitoring  results  must  be  included 
with  that  less  frequently  monitored 
subgroup's  associated  percent  leaking 
valves  calculation  for  that  monitoring 
event. 

(C)  Any  valve  or  group  of  vedves  can 
be  reassigned  from  a  more  frequently 
monitored  subgroup  to  a  less  frequently 
monitored  subgroup  provided  that  the 


valves  to  be  reassigned  have  not  leaked 
for  the  period  of  the  less  frequently 
monitored  subgroup  (for  example,  for 
the  last  12  months,  if  the  valve  or  group 
of  valves  is  to  be  reassigned  to  a 
subgroup  being  monitored  annually). 
Nonrepairable  valves  may  not  be 
reassigned  to  a  less  frequendy 
monitored  subgroup. 

(iii)  The  owner  or  operator  shall 
determine  every  6  months  if  the  overall 
performance  of  total  valves  in  the 
applicable  process  unit  or  group  of 
process  units  is  less  than  2  percent 
leaking  valves  and  so  indicate  the 
performance  in  the  next  periodic  report. 
If  the  overall  performance  of  total  valves 
in  the  applicable  process  unit  or  group 
of  process  units  is  2  percent  leaking 
valves  or  greater,  the  owner  or  operator 
shall  no  longer  subgroup  and  shall 
revert  to  the  program  required  in 
paragraphs  (b)(1)  through  (3)  of  this 
section  for  that  applicable  process  lUiit 
or  group  of  process  units.  An  owner  or 
operator  can  again  elect  to  comply  with 
the  vedve  subgrouping  procedures  of 
paragraph  (b)(4)  of  this  section  if  futine 
overall  performance  of  total  valves  in 
the  process  unit  or  group  of  process 
imits  is  again  less  than  2  percent.  The 
overall  performance  of  total  valves  in 
the  applicable  process  unit  or  group  of 
process  units  shall  be  calculated  as  a 
weighted  average  of  the  percent  leaking 
valves  of  each  subgroup  according  to 
Equation  106-1  of  this  section: 
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Where: 

%  Vlo  =  Overall  performance  of  total 
valves  in  the  applicable  process 
unit  or  group  of  process  units. 

%Vl,  =  Percent  leaking  valves  in 
subgroup  i,  most  recent  value 
calculated  according  to  the 
procedures  in  paragraphs  (c)(l)(ii) 
and  (c)(2)  of  this  section. 

Vi  =  Number  of  valves  in  subgroup  i. 

n  =  Number  of  subgroups. 

(iv)  The  ov^mer  or  operator  shall 
maintain  the  following  records: 

(A)  Which  valves  are  assigned  to  each 
subgroup; 

(B)  Monitoring  results  and 
calculations  made  for  each  subgroup  for 
each  monitoring  period; 

(C)  Which  valves  are  reassigned,  the 
last  monitoring  result  prior  to 
reassignment,  and  when  they  were 
reassigned;  and 

(D)  The  results  of  the  semiannual 
overall  performance  calculation 


required  in  paragraph  (b){4)(iii)  of  this 
section. 

(v)  The  ovraer  or  operator  shall  notify 
the  Administrator  no  later  than  30  days 
prior  to  the  beginning  of  the  next 
monitoring  period  of  the  decision  to 
begin  or  end  subgrouping  valves.  The 
notification  shall  identify  the 
participating  process  units  and  the 
number  of  valves  assigned  to  each 
subgroup,  if  applicable.  The  notification 
may  be  included  in  a  periodic  report  if 
the  periodic  report  is  submitted  no  later 
than  30  days  prior  to  the  beginning  of 
the  next  monitoring  period. 

(vi)  The  owner  or  operator  shall 
submit  in  the  periodic  reports  the 
following  information: 

(A)  Total  number  of  valves  in  each 
subgroup;  and 

(B)  Results  of  the  semiannual  overall 
performance  calculation  required  by 
paragraph  (b)(4)(iii)  of  this  section. 

(vii)  To  determine  the  monitoring 
frequency  for  each  subgroup,  the 
calcxdation  procedures  of  paragraph 
(c)(2)  of  this  section  shall  be  used. 

(viii)  Except  for  the  overall 
performance  calculations  required  by 
paragraphs  (b)(4)(i)  and  (iii)  of  this 
section,  each  subgroup  shall  be  treated 
as  if  it  were  a  separate  process  imit  for 
the  piuposes  of  applying  the  provisions 
of  this  section. 

(c)  Percent  leaking  valves 
calculation — (1)  Calculation  basis  and 
procedures,  (i)  The  owner  or  operator 
shall  decide  no  later  than  the 
implementation  date  of  this  part  or 
upon  revision  of  an  operating  permit 
whether  to  calculate  percent  leaking 
valves  on  a  process  imit  or  group  of 
process  units  basis.  Once  the  owner  or 
operator  has  decided,  all  subsequent 
percentage  calculations  shall  be  made 
on  the  same  basis,  and  this  shall  be  the 
basis  used  for  comparison  with  the 
subgrouping  criteria  specified  in 
paragraph  (b)(4)(i)  of  this  section. 

(ii)  The  percent  leaking  valves  for 
each  monitoring  period  for  each  process 
unit  or  valve  subgroup,  as  provided  in 
paragraph  (b)(4)  of  this  section,  shall  be 
calculated  using  Equation  106-2  of  this 
section: 

%Vl=(Vl/Vt)x100        (Eq.  106-2) 

Where: 

%Vl  =  Percent  leaking  valves. 

Vl  =  Number  of  valves  found  leaking, 
including  those  valves  found 
leaking  pursuant  to  paragraphs 
(d)(2)(iii)(A)  and  (d)(2)(iii)(B)  of  diis 
section  and  excluding 
nonrepairable  valves  as  provided  in 
paragraph  (c)(3)  of  this  section. 

Vt  =  The  sum  of  the  total  number  of 
valves  monitored. 


(2)  Calculation  for  monitoring 
frequency.  When  determining 
monitoring  frequency  for  each  process 
unit  or  valve  subgroup  subject  to 
monthly,  quarterly,  or  semiannual 
monitoring  frequencies,  the  percent 
leaking  valves  shall  be  the  arithmetic 
average  of  the  percent  leaking  valves 
from  the  last  two  monitoring  periods. 
When  determining  monitoring 
frequency  for  each  process  unit  or  valve 
subgroup  subject  to  annual  or  biennial 
(once  every  2  years)  monitoring 
frequencies,  the  percent  leaking  valves 
shall  be  the  arithmetic  average  of  the 
percent  leaking  valves  from  the  last 
three  monitoring  periods. 

(3)  Nonrepairable  valves,  (i) 
Nonrepairable  valves  shall  be  included 
in  the  calculation  of  percent  leaking 
valves  the  first  time  the  valve  is 
identified  as  leaking  and  nonrepairable 
and  as  required  to  comply  with 
paragraph  (c)(3)(ii)  of  this  section. 
Otherwise,  a  number  of  nonrepairable 
valves  (identified  and  included  in  the 
percent  leaking  valves  calculation  in  a 
previous  period)  up  to  a  maximum  of  1 
percent  of  the  total  number  of  valves  in 
regulated  material  service  at  a  process 
unit  may  be  excluded  from  calculation 
of  percent  leaking  valves  for  subsequent 
monitoring  periods. 

(ii)  If  the  number  of  nonrepairable 
valves  exceeds  1  percent  of  the  total 
number  of  valves  in  regulated  material 
service  at  a  process  unit,  the  number  of 
nonrepairable  valves  exceeding  1 
percent  of  the  total  number  of  valves  in 
regulated  material  service  shall  be 
included  in  the  calculation  of  percent 
leaking  valves. 

(d)  Leak  repair.  (1)  If  a  leak  is 
determined  pursuant  to  paragraph  (b), 
(e)(1),  or  (e)(2)  of  this  section,  then  the 
leak  shall  be  repaired  using  the 
procedures  in  §65.105,  as  applicable. 

(2)  After  a  leak  determined  under 
paragraph  (b)  or  (e)(2)  of  this  section  has 
been  repaired,  the  valve  shall  be 
monitored  at  least  once  within  the  first 
3  months  after  its  repair.  The 
monitoring  required  by  paragraph  (d)  of 
this  section  is  in  addition  to  the 
monitoring  required  to  satisfy  the 
definition  of  repair. 

(i)  The  monitoring  shall  be  conducted 
as  specified  in  §  65.104(b)  and  (c),  as 
appropriate,  to  determine  whether  the 
valve  has  resumed  leaking. 

(ii)  Periodic  monitoring  required  by 
paragraph  (b)  of  this  section  may  be 
used  to  satisfy  the  requirements  of 
paragraph  (d)  of  this  section  if  the 
timing  of  the  monitoring  period 
coincides  with  the  time  specified  in 
paragraph  (d)  of  this  section. 
Alternatively,  other  monitoring  may  be 
performed  to  satisfy  the  requirements  of 


paragraph  (d)  of  this  section  regardless 
of  whether  the  timing  of  the  monitoring 
period  for  periodic  monitoring 
coincides  with  the  time  specified  in 
paragraph  (d)  of  this  section. 

(iii)  It  a  leaik  is  detected  by  monitoring 
that  is  conducted  under  paragraph  (d)(2) 
of  this  section,  the  owner  or  operator 
shall  comply  with  the  following 
provisions  to  determine  whether  that 
valve  must  be  counted  as  a  leaking  valve 
for  purposes  of  paragraph  (c)(l)(ii)  of 
this  section: 

(A)  If  the  owner  or  operator  elected  to 
use  periodic  monitoring  required  by 
paragraph  (b)  of  this  section  to  satisfy 
the  requirements  of  paragraph  {d)(2)  of 
this  section,  then  the  valve  shall  be 
counted  as  a  leaking  valve. 

(B)  If  the  owner  or  operator  elected  to 
use  other  monitoring,  prior  to  the 
periodic  monitoring  required  by 
paragraph  (b)  of  this  section,  to  satisfy 
the  reqmrements  of  paragraph  (d)(2)  of 
this  section,  then  the  valve  shall  be 
counted  as  a  leaking  valve  unless  it  is 
repaired  and  shown  by  periodic 
monitoring  not  to  be  leaking. 

(e)  Special  provisions  for  valves — (1) 
Unsafe-to-monitor  valves.  Any  valve 
that  is  designated  as  described  in 
§  65.103(c)(1)  as  an  unsafe-to-monitor 
valve  is  exempt  from  the  requirements 
of  paragraph  (b)  and  (d)(2)  of  this 
section,  and  the  owner  or  operator  shall 
monitor  the  valve  according  to  the 
written  plan  specified  in  §  65.103(c)(4). 

(2)  Difficult-to-monitor  valves.  Any 
valve  that  is  designated  as  described  in 
§  65.103(c)(2)  as  a  difficult-to-monitor 
valve'  is  exempt  from  the  requirements 
of  paragraph  (b)  of  this  section,  and  the 
owner  or  operator  shall  monitor  the 
valve  according  to  the  written  plan 
specified  in  §65. 103(c)(4). 

(3)  Less  than  250  valves.  Any 
equipment  located  at  a  plant  site  with 
fewer  than  250  valves  in  regulated 
material  service  is  exempt  from  the 
requirements  for  monthly  monitoring 
specified  in  paragraph  (b)(3)(i)  of  this 
section.  Instead,  the  owner  or  operator 
shall  monitor  each  valve  in  regulated 
material  service  for  leaks  once  each 
quarter  or  comply  with  paragraph 
(b)(3)(iii),  (iv),  or  (v)  of  this  section 
except  as  provided  in  paragraphs  (e)(1) 
and  (2)  of  this  section. 

§65.107    Standards:  Pumps  in  light  liquid 
service. 

(a)  Compliance  schedule.  The  owrner 
or  operator  shall  comply  with  this 
section  no  later  than  die 
implementation  date  specified  in 

§  65.1(f). 

(b)  Leak  detection.  Unless  otherwise 
specified  in  §  65.102(b)  or  paragraph  (e) 
of  this  section,  the  owner  or  operator 
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shall  monitor  each  pump  to  detect  leaks 
and  shall  comply  with  all  other 
provisions  of  this  section. 

(1)  Monitoring  method.  The  pumps 
shall  be  monitored  monthly  to  detect 
leaks  by  the  method  specified  in 

§  65.104(b)  and  (c). 

(2)  Instrument  reading  that  defines  a 
leak.  The  followring  leak  definitions 
determined  through  instrument  readings 
apply: 

(i)  5,000  parts  per  million  or  greater 
for  pumps  handling  polymerizing 
monomers; 

(ii)  2.000  parts  per  million  or  greater 
for  pimips  in  food/medical  service;  and 

(iii)  1 ,000  parts  per  million  or  greater 
for  all  other  pumps. 

(3)  Leak  repair  exception.  For  piunps 
to  which  a  1 ,000  parts  per  million  leak 
definition  applies,  repair  is  not  required 
unless  an  instrument  reading  of  2,000 
parts  per  million  or  greater  is  detected. 

(4)  Visual  inspection.  Each  pimip 
shall  be  checked  by  visual  inspection 
each  calendar  week  for  indications  of 
liquids  dripping  from  the  pump  seal. 


The  owner  or  operator  shall  document 
that  the  inspection  was  conducted  and 
the  date  of  the  inspection.  If  there  are 
indications  of  liquids  dripping  fi'om  the 
pump  seal  at  the  time  of  the  weekly 
inspection,  the  owner  or  operator  shall 
comply  with  either  of  the  following 
procedures: 

(i)  The  owner  or  operator  shall 
monitor  the  pump  as  specified  in 
§  65.104(b)  and  (c)  unless  the  pump  has 
already  been  monitored  since  the  last 
routine  monthly  monitoring  required  by 
paragraph  (b)(1)  of  this  section.  If 
monitoring  is  performed  and  the 
instnmient  reading  indicates  a  leak  as 
specified  in  paragraph  (b)(2)  of  this 
section,  a  leak  is  detected  and  the  leak 
shall  be  repaired  using  the  procedures 
in  §65.105,  except  as  specified  in 
paragraph  (b)(3)  of  this  section;  or 

(ii)  Tne  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(c)  Percent  leaking  pumps  calculation. 
(1)  The  owner  or  operator  shall  decide 
no  later  than  the  implementation  date  of 


this  part  or  upon  revision  of  an 
operating  permit  whether  to  calculate 
percent  leaking  pumps  on  a  process  unit 
basis  or  group  of  process  imits  basis. 
Once  the  owner  or  operator  has  decided, 
all  subsequent  percentage  calculations 
shall  be  made  on  the  same  basis. 

(2)  If,  when  calculated  on  a  6-month 
rolling  average,  at  least  the  greater  of 
either  10  percent  of  the  pumps  in  a 
process  unit  or  three  pumps  in  a  process 
unit  leak,  the  owner  or  operator  shall 
implement  a  quality  improvement 
program  for  pumps  that  complies  with 
the  requirements  of  §  65.116. 

(3)  The  number  of  pumps  at  a  process 
unit  shall  be  the  siun  of  all  the  pumps 
in  regulated  material  service,  except  that 
pumps  found  leaking  in  a  continuous 
process  unit  within  1  month  after 
startup  of  the  pump  shall  not  coimt  in 
the  percent  leaking  pumps  calculation 
for  that  one  monitoring  period  only. 

(4)  Percent  leaking  pumps  shall  be 
determined  by  Equation  107-1  of  this 
section: 


%Pl  =((Pl-Ps)/{Pt-Ps))  *  100        (Eq.  107-1) 


Where: 


%Pl  =  Percent  leaking  pumps. 

Pl  =  Number  of  pumps  found  leaking  as 
determined  through  monthly 
monitoring  as  required  in  paragraph 
(b)(1)  of  this  section. 

Ps  =  Number  of  pumps  leaking  within 
1  month  of  startup  during  the 
current  monitoring  period. 

Pt  =  Total  pumps  in  regulated  material 
service,  including  those  meeting  the 
criteria  in  paragraphs  (e)(1),  (e)(2), 
(e)(3),  and  (e)(6)  of  this  section. 

(d)  Leak  repair.  If  a  leak  is  detected 
piu-suant  to  paragraph  (b)  of  this  section, 
then  the  leak  shall  be  repaired  using  the 
procediu-es  in  §  65.105,  as  applicable. 

(e)  Special  provisions  for  pumps. — (1) 
Dual  mechanical  seal  pumps.  Each 
pump  equipped  with  a  dual  mechanical 
seal  system  that  includes  a  barrier  fluid 
system  is  exempt  from  the  requirements 
of  paragraph  (b)  of  this  section, 
provided  the  requirements  specified  in 
paragraphs  (e)(l)(i)  through  (viii)  of  this 
section  are  met. 

(i)  The  owner  or  operator  determines, 
based  on  design  considerations  and 
operating  experience,  criteria  applicable 
to  the  presence  and  frequency  of  drips 
and  to  the  sensor  that  indicates  failure 
of  the  seal  system,  the  barrier  fluid 
system,  or  both.  The  owner  or  operator 
shall  keep  records  of  the  design  criteria 
and  an  explanation  of  the  design 


criteria,  and  any  changes  to  these 
criteria  and  the  reasons  for  the  changes, 
(ii)  Each  dual  mechanical  seal  system 
shall  meet  the  following  three 
requirements: 

(A)  Operated  with  the  barrier  fluid  at 
a  pressure  that  is  at  all  times  (except 
periods  of  start-up,  shutdown,  or 
malfunction)  greater  than  the  pump 
stuffing  box  pressure;  or 

(B)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  or  connected 
by  a  closed  vent  system  to  a  control 
device  that  complies  with  the 
requirements  of  §  65.115;  or 

(C)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid  into 
a  process  stream. 

(iii)  The  barrier  fluid  is  not  in  light 
liquid  service. 

(iv)  Each  barrier  fluid  system  is 
equipped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  the  barrier 
fluid  system,  or  both. 

(v)  Each  pump  is  checked  by  visual 
inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
pump  seal.  The  owner  or  operator  shall 
document  that  the  inspection  was 
conducted  and  the  date  of  the 
inspection.  If  there  are  indications  of 
liquids  dripping  from  the  pump  seal  at 
the  time  of  the  weekly  inspection,  the 
owner  or  operator  shall  follow  either 
one  of  the  following  procedures  prior  to 
the  next  required  inspection: 


(A)  The  owner  or  operator  shall 
monitor  the  pump  as  specified  in 

§  65.104(b)  and  (c)  to  determine  if  there 
is  a  leak  of  regulated  material  in  the 
barrier  fluid.  If  an  instrument  reading  of 
1 ,000  parts  per  million  or  greater  is 
measiu-ed,  a  leak  is  detected  and  it  shall 
be  repaired  using  the  procedures  in 
§65.105;  or 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(vi)  If  indications  of  liquids  dripping 
from  the  pump  seal  exceed  the  criteria 
established  in  paragraph  (e)(l)(i)  of  this 
section,  or  if  based  on  the  criteria 
established  in  paragraph  (e)(l)(i)  of  this 
section  the  sensor  indicates  failure  of 
the  seal  system,  the  barrier  fluid  system, 
or  both,  a  leak  is  detected. 

(vii)  Each  sensor  as  described  in 
paragraph  (e)(l)(iv)  of  this  section  is 
observed  daily  or  is  equipped  with  an 
alarm  unless  the  piunp  is  located  within 
the  boundary  of  an  unmanned  plant 
site. 

(viii)  When  a  leak  is  detected 
pursuant  to  paragraph  (e)(l)(vi)  of  this 
-section,  it  shall  be  repaired  as  specified 
in  §65.105. 

(2)  No  external  shaft.  Any  pump  that 
is  designed  with  no  externally  actuated 
shaft  penetrating  the  pump  housing  is 
exempt  from  the  requirements  of 
paragraph  (b)  of  this  section. 


(3)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system.  Any  pump  that  is  routed  to  a 
process  or  fuel  gas  system  or  equipped 
with  a  closed  vent  system  that  captures 
and  transports  leakage  frtim  the  pump  to 
a  control  device  meeting  the 
requirements  of  §  65.115  is  exempt  from 
the  requirements  of  paragraph  (b)  of  this 
section. 

(4)  Unmanned  plant  site.  Any  pump 
that  is  located  within  the  boundary  of 
an  umnanned  plant  site  is  exempt  from 
the  weekly  visual  inspection 
requirement  of  paragraphs  (b)(4)  and 
(e)(l){v)  of  this  section  and  the  daily 
requirements  of  paragraph  (e)(l)(vii)  of 
this  section  provided  that  each  piunp  is 
visually  inspected  as  often  as  practical 
and  at  least  monthly. 

(5)  Ninety  percent  exemption.  If  more 
than  90  percent  of  the  pumps  at  a 
process  unit  meet  the  criteria  in  either 
paragraph  (e)(1)  or  (2)  of  this  section, 
the  process  unit  is  exempt  from  the 
percent  leaking  calculation  in  paragraph 
(c)  of  this  section. 

(6)  Unsafe-to-monitor  pumps.  Any 
pump  that  is  designated  as  described  in 
§  65.103(c)(1)  as  an  unsafe-to-monitor 
pump  is  exempt  from  the  requirements 
of  paragraph  (b)  of  this  section,  the 
monitoring  and  inspection  requirements 
of  paragraphs  (e)(l)(v)  through  (viii)  of 
this  section,  and  the  owner  or  operator 
shall  monitor  and  repair  the  pump 
according  to  the  written  plan  specified 
in  §65. 103(c)(4). 

§65.108    Standards:  Connectors  in  gas/ 
vapor  service  and  in  light  liquid  service. 

(a)  Compliance  schedule.  Except  as 
allowed  in  §  65.102(b)  or  as  specified  in 
paragraph  (e)  of  this  section,  the  owner 
or  operator  shall  monitor  all  connectors 
in  each  process  unit  initially  for  leaks 
by  either  1 2  months  after  the 
implementation  date  as  specified  in 

§  65.1(f)  or  12  months  after  initial 
startup,  whichever  is  later.  If  all 
connectors  in  each  process  xmit  have 
been  monitored  for  leaks  prior  to  the 
implementation  date  specified  in 
§  65.1(0,  no  initial  monitoring  is 
required  provided  either  no  process 
changes  have  been  made  since  the 
monitoring  or  the  owner  or  operator  can 
determine  that  the  results  of  the 
monitoring,  with  or  without 
adjustments,  reliably  demonstrate 
compliance  despite  process  changes.  If 
required  to  monitor  because  of  a  process 
change,  the  owner  or  operator  is 
required  to  monitor  only  those 
connectors  involved  in  the  process 
change. 

(b)  Leak  detection.  Except  as  allowed 
in  §  65.102(b)  or  as  specified  in 
paragraph  (e)  of  this  section,  the  owner 


or  operator  shall  monitor  all  connectors 
in  gas/vapor  and  light  Uquid  service  as 
specified  in  paragraphs  (a)  and  (b)(3)  of 
this  section. 

(1)  Monitoring  method.  The 
connectors  shall  be  monitored  to  detect 
leaks  by  the  method  specified  in 

§  65.104(b)  and  (c). 

(2)  Instrument  reading  that  defines  a 
leak.  If  an  instrument  reading  greater 
than  or  equal  to  500  parts  per  million 
is  measured,  a  leak  is  detected. 

(3)  Monitoring  periods.  The  owner  or 
operator  shall  perform  monitoring, 
subsequent  to  the  initial  monitoring 
required  in  paragraph  (a)  of  this  section, 
as  specified  in  paragraphs  (b)(3)(i) 
through  (iii)  of  this  section,  and  shall 
comply  with  the  requirements  of 
paragraphs  {b)(3)(iv)  and  (v)  of  this 
section.  The  required  period  in  which 
monitoring  must  be  conducted  shall  be 
determined  from  paragraphs  (b)(3)(i) 
through  (iii)  of  this  section  using  the 
monitoring  results  from  the  preceding 
monitoring  period.  The  percent  leaking 
connectors  shall  be  calculated  as 
specified  in  paragraph  (c)  of  this 
subpart. 

(i)  If  the  percent  leaking  connectors  in 
the  process  unit  was  greater  than  or 
equal  to  0.5  percent,  then  monitor 
within  12  months  (1  year). 

(ii)  If  the  percent  leaking  connectors 
in  the  process  imit  was  greater  than  or 
equal  to  0.25  percent  but  less  than  0.5 
percent,  then  monitor  within  4  years. 
An  owner  or  operator  may  comply  with 
the  requirements  of  paragraph  (b)(3)(ii) 
of  this  section  by  monitoring  at  least  40 
percent  of  the  connectors  within  2  years 
of  the  start  of  the  monitoring  period, 
provided  all  connectors  have  been 
monitored  by  the  end  of  the  4-year 
monitoring  period. 

(iii)  If  the  percent  leaking  connectors 
in  the  process  vmit  was  less  than  0.25 
percent,  then  monitor  as  provided  in 
paragraph  (b)(3)(iii)(A)  of  this  section 
and  either  paragraph  (b)(3)(iii)(B)  or  (C) 
of  this  section,  as  appropriate. 

(A)  An  owner  or  operator  shall 
monitor  at  least  50  percent  of  the 
connectors  within  4  years  of  the  start  of 
the  monitoring  period. 

(B)  If  the  percent  leaking  connectors 
calculated  from  the  monitoring  results 
in  paragraph  (b)(3)(iii)(A)  of  this  section 
is  greater  than  or  equal  to  0.35  percent 
of  the  monitored  connectors,  the  owner 
or  operator  shall  monitor  as  soon  as 
practical,  but  within  the  next  6  months, 
all  connectors  that  have  not  yet  been 
monitored  during  the  monitoring 
period.  At  the  conclusion  of  monitoring, 
a  new  monitoring  period  shall  be  started 
pursuant  to  paragraph  (b)(3)  of  this 
section,  based  on  the  percent  leaking 


connectors  of  the  total  monitored 
connectors. 

(C)  If  the  percent  leaking  connectors 
calculated  from  the  monitoring  results 
in  paragraph  (b)(3)(iii)(A)  of  this  section 
is  less  than  0.35  percent  of  the 
monitored  connectors,  the  owner  or 
operator  shall  monitor  all  coimectors 
that  have  not  yet  been  monitored  within 
8  years  of  the  start  of  the  monitoring 
period. 

(iv)  If,  during  the  monitoring 
conducted  piu^uant  to  paragraphs 
(b)(3)(i)  through  (iii)  of  this  section,  a 
connector  is  found  to  be  leaking,  it  shall 
be  re-monitored  once  within  90  days 
after  repair  to  confirm  that  it  is  not 
leaking. 

(v)  The  owner  or  operator  shall  keep 
a  record  of  the  start  date  and  end  date 
of  each  monitoring  period  under  this 
section  for  each  process  unit. 

(c)  Percent  leaking  connectors 
calculation.  For  use  in  determining  the 
monitoring  frequency  as  specified  in 
paragraphs  (a)  and  (b)(3)  of  this  section, 
the  percent  leaking  connectors  as  used 
in  paragraphs  (a)  and  (b)(3)  of  this 
section  shall  be  calculated  by  using 
Equation  lOft-1  of  this  section: 

%Cl=Cl/C,*100        (Eq.  108-1) 

Where: 

%Cl  =  Percent  leaking  connectors  as 
determined  through  periodic 
monitoring  required  in  paragraphs 
(a)  and  (b)(3)(i)  through  (b)(3)(iii)  of 
this  section. 

Cl  =  Nimiber  of  connectors  measiu^d  at 
500  parts  per  million  or  greater  by 
the  method  specified  in  §  65.104(b). 

C,  =  Total  niunber  of  monitored 
connectors  in  the  process  unit. 

(d)  Leak  repair.  If  a  leak  is  detected 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  then  the  leak  shall  be 
repaired  using  the  procedures  in 

§  65.105,  as  apphcable. 

(e)  Special  provisions  for 
connectors.— -i'i)  Unsafe-to-monitor 
connectors.  Any  connector  that  is 
designated,  as  described  in 

§  65.103(c)(1),  as  an  unsafe-to-monitor 
connector  is  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  and  the  owner  or  operator 
shall  monitor  according  to  the  written 
plan  specified  in  §  65.103(c)(4). 

(2)  Inaccessible,  ceramic,  or  ceramic- 
lined  connectors,  (i)  Any  connector  that 
is  inaccessible  or  that  is  ceramic  or 
ceramic-lined  (for  example,  porcelain, 
glass,  or  glass-lined),  is  exempt  from  the 
monitoring  requirements  of  paragraphs 
(a)  and  (b)  of  this  section  and  from  die 
recordkeeping  and  reporting 
requirements  of  §§65.119  and  65.120. 
An  inaccessible  connector  is  one  that 
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meets  any  of  the  following  provisions, 
as  applicable: 

(A)  Buried; 

(B)  Insulated  in  a  manner  that 
prevents  access  to  the  connector  by  a 
monitor  probe; 

(C)  Obstructed  by  equipment  or 
piping  that  prevents  access  to  the 
connector  by  a  monitor  probe; 

(D)  Unable  to  be  reached  from  a 
wheeled  scissor-lift  or  hydraulic-type 
scaffold  that  would  allow  access  to 
connectors  up  to  7.6  meters  (25  feet) 
above  the  ground; 

(E)  Inaccessible  because  it  would 
require  elevating  the  monitoring 
personnel  more  than  2  meters  (7  feet) 
above  a  permanent  support  siuface  or 
would  require  the  erection  of  scaffold; 

(F)  Not  able  to  be  accessed  at  any  time 
in  a  safe  manner  to  perform  monitoring. 
Unsafe  access  includes,  but  is  not 
limited  to,  the  use  of  a  wheeled  scissor- 
Uft  on  imstable  or  imeven  terrain,  the 
use  of  a  motorized  man-lift  basket  in 
areas  where  an  ignition  potential  exists, 
or  access  would  require  near  proximity 
to  hazards  such  as  electrical  lines  or 
would  risk  damage  to  equipment. 

(ii)  If  any  inaccessible,  ceramic,  or 
ceramic-lined  connector  is  observed  by 
visual,  audible,  olfactory,  or  other 
meems  to  be  leaking,  the  visual,  audible, 
olfactory,  or  other  indications  of  a  leak 
to  the  atmosphere  shall  be  eUminated  as 
soon  as  practical. 

(3)  Connectors  referenced  from  40 
CFR  part  60,  subpart  W  or  40  CFR  part 
61,  subpart  V.  For  sources  referenced  to 
this  part  from  40  CFR  part  61,  subpart 
W,  or  from  40  CFR  part  61,  subpart  V, 
connectors  are  exempt  from  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section  and  the  owner  or 
operator  shall  comply  with  the 
following  paragraphs: 

(i)  Connectors  shall  be  monitored 
within  5  days  by  the  method  specified 
in  §  65.104(b)  and  (c)  if  evidence  of  a 
potential  leak  is  found  by  visual, 
audible,  olfactory,  or  any  other 
detection  method. 

(ii)  If  an  instnunent  reading  of  500 
parts  per  million  or  greater  is  measiued, 
a  leak  is  detected. 

(iii)  When  a  leak  is  detected,  it  shall 
be  repaired  using  the  procedures  in 
§65.105.  as  applicable. 

§65.109    Standards:  Agitators  in  gas/vapor 
service  and  in  light  liquid  service. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  ihe 
implementation  date  specified  in 

§  65.1(f). 

(b)  Leak  detection.  (1)  Monitoring 
method.  Each  agitator  seal  shall  be 
monitored  monthly  to  detect  leaks  by 


the  methods  specified  in  §  65.104(b)  and 
(c),  except  as  provided  in  §  65.102(b)  or 
paragraph  (e)  of  this  section. 

(2)  Instrument  reading  that  defines  a 
leak.  If  an  instrument  reading  of  10,000 
parts  per  million  or  greater  is  measiu-ed, 
a  leak  is  detected. 

(3)  Visual  inspection.  Each  agitator 
seal  shall  be  checked  by  visual 
inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
agitator  seal.  The  owner  or  operator 
shall  document  that  the  inspection  was 
conducted  and  the  date  of  the 
inspection.  If  there  are  indications  of 
liquids  dripping  from  the  agitator  seal, 
the  owner  or  operator  shall  comply  with 
either  of  the  following  procedures  prior 
to  the  next  required  inspection: 

(i)  The  owner  or  operator  shall 
monitor  the  agitator  seal  as  specified  in 
§  65.104(b)  and  (c)  to  determine  if  there 
is  a  leak  of  regulated  material.  If  an 
instrument  reading  of  10,000  parts  per 
million  or  greater  is  measured,  a  leak  is 
detected,  and  it  shall  be  repaired 
according  to  paragraph  (d)  of  this 
section. 

(ii)  The  owner  or  operator  shall 
eliminate  the  indications  of  liquids 
dripping  from  the  agitator  seal. 

(c)  [Reserved] 

(d)  Leak  repair.  If  a  leak  is  detected, 
then  the  leak  shall  be  repaired  using  the 
procediu^s  in  §  65.105(a). 

(e)  Special  provisions  for  agitators.  (1) 
Dual  mechanical  seal.  Each  agitator 
equipped  with  a  dual  mechanical  seal 
system  that  includes  a  barrier  fluid 
system  is  exempt  from  the  requirements 
of  paragraph  (b)  of  this  section  provided 
the  requirements  specified  in 
paragraphs  (e){l)(i)  through  (vi)  of  this 
section  are  met. 

(i)  Each  dual  mechanical  seal  system 
shall  meet  any  one  of  the  following 
requirements: 

(A)  Operated  with  the  barrier  fluid  at 
a  pressure  that  is  at  all  times  (except 
during  periods  of  startup,  shutdown,  or 
malfunction)  greater  than  the  agitator 
stuffing  box  pressxu-e;  or 

(B)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system,  or  connected 
by  a  closed  vent  system  to  a  control 
device  that  meets  the  requirements  of 
§65.115;  or 

(C)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid  into 
a  process  stream. 

(ii)  The  barrier  fluid  is  not  in  fight 
liquid  service. 

(iii)  Each  barrier  fluid  system  is 
equipped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  the  barrier 
fluid  system,  or  both. 

(iv)  Each  agitator  seal  is  checked  by 
visual  inspection  each  calendar  week 


for  indications  of  liquids  dripping  from 
the  agitator  seal.  If  there  are  indications 
of  liquids  dripping  from  the  agitator  seal 
at  the  time  of  the  weekly  inspection,  the 
owner  or  operator  shall  follow  either  of 
the  following  procediures  prior  to  the 
next  required  inspection: 

(A)  The  owner  or  operator  shall 
monitor  the  agitator  seal  as  specified  in 
§  65.104(b)  and  (c)  to  determine  the 
presence  of  regulated  material  in  the 
barrier  fluid.  If  an  instnunent  reading  of 
10,000  parts  per  million  or  greater  is 
measured,  a  leak  is  detected  and  it  shall 
be  repaired  using  the  procediu^s  in 
§65.105;  or 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 

(v)  Each  sensor  as  described  in 
paragraph  (e)(l)(iii)  of  this  section  is 
observed  daily  or  is  equipped  with  an 
alarm  unless  the  agitator  seal  is  located 
within  the  boimdary  of  an  unmanned 
plant  site. 

(vi)  The  owner  or  operator  of  each 
dual  mechanical  seal  system  shall  meet 
the  following  requirements: 

(A)  The  owner  or  operator  shall 
determine  based  on  design 
considerations  and  operating  experience 
criteria  that  indicates  failvue  of  the  seal 
system,  the  barrier  fluid  system,  or  both 
and  that  are  applicable  to  the  presence 
and  frequency  of  drips.  If  indications  of 
liquids  dripping  from  the  agitator  seal 
exceed  the  criteria,  or  if  based  on  the 
criteria  the  sensor  indicates  failure  of 
the  seal  system,  the  barrier  fluid  system, 
or  both,  a  leak  is  detected  and  shall  be 
repaired  pursuant  to  §  65.105,  as 
applicable. 

(B)  The  owner  or  operator  shall  keep 
records  of  the  design  criteria  and  an 
explanation  of  the  design  criteria,  and 
any  changes  to  these  criteria  and  the 
reasons  for  the  changes. 

(2)  No  external  shaft.  Any  agitator 
that  is  designed  with  no  externally 
actuated  shaft  penetrating  the  agitator 
housing  is  exempt  from  paragraph  (b)  of 
this  section. 

(3)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
system.  Any  agitator  that  is  routed  to  a 
process  or  fuel  gas  system  or  equipped 
with  a  closed  vent  system  that  captures 
and  transports  leakage  from  the  agitator 
to  a  control  device  meeting  the 
requirements  of  §  65.115  is  exempt  from 
the  requirements  of  paragraph  (b)  of  this 
section. 

(4)  Unmanned  plant  site.  Any  agitator 
that  is  located  within  the  boundary  of 
an  uiunanned  plant  site  is  exempt  from 
the  weekly  visual  inspection 
requirement  of  paragraphs  (b)(3)  and 
(e){l)(iv)  of  this  section,  and  the  daily 
requirements  of  paragraph  (e)(l)(v)  of 
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this  section  provided  that  each  agitator 
is  visually  inspected  as  often  as 
practical  and  at  least  monthly. 

(5)  Difficult-to-monitor  agitator  seals. 
Any  agitator  seal  that  is  designated  as 
described  in  §  65.103(c)(2)  as  a  difficuh- 
to-monitor  agitator  seal  is  exempt  from 
the  requfrements  of  paragraph  fb)  of  this 
section  and  the  owner  or  operator  shall 
monitor  the  agitator  seal  according  to 
the  written  plan  specified  in 

§  65.103(c)(4). 

(6)  Equipment  obstructions.  Any 
agitator  seal  that  is  obstructed  by 
equipment  or  piping  that  prevents 
access  to  the  agitator  by  a  monitor  probe 
is  exempt  from  the  monitoring 
requirements  of  paragraph  (b)  of  this 
section. 

(7)  Unsafe-to-monitor  agitator  seals. 
Any  agitator  sed  that  is  designated  as 
described  in  §  65.103(c)(1)  as  an  imsafe- 
to-monitor  agitator  seal  is  exempt  from 
the  requirements  of  paragraph  (b)  of  this 
section  and  the  owner  or  operator  of  the 
agitator  seal  monitors  the  agitator  seal  "^ 
according  to  the  written  plan  specified 
in  §65. 103(c)(4). 

§65.110    Standards:  Pumps,  valves, 
connectors,  and  agitators  in  heavy  liquid 
service;  pressure  relief  devices  in  liquid 
service;  and  instrumentation  systems. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 

§  65.1(f). 

(b)  Leak  detection.  Unless  otherwise 
specified  in  §  65.102(b),  the  owmer  or 
operator  shall  comply  with  the 
following: 

(1)  Monitoring  method.  Piunps, 
valves,  connectors,  and  agitators  in 
heavy  liquid  service;  pressure  relief 
devices  in  light  liquid  or  heavy  liquid 
ser\'ice;  and  instrumentation  systems 
shall  be  monitored  within  5  calendar 
days  by  the  method  specified  in 

§  65.104(b)  and  (c)  if  evidence  of  a 
potential  leak  to  the  atmosphere  is 
found  by  visual,  audible,  olfactory,  or 
any  other  detection  method,  unless  the 
potential  leak  is  repaired  as  required  in 
paragraph  (c)  of  this  section. 

(2)  Instrument  reading  that  defines  a 
leak.  If  an  instnunent  reading  of  10,000 
parts  per  million  or  greater  for  agitators, 
5,000  parts  per  million  or  greater  for 
pumps  handling  polymerizing 
monomers,  2,000  parts  per  million  or 
greater  for  all  other  pumps  (including 
pumps  in  food/medical  service),  or  500 
parts  per  million  or  greater  for  valves, 
connectors,  instnunentation  systems, 
and  pressure  relief  devices  is  measiued 
pursuant  to  paragraph  (b)(1)  of  this 
section,  a  leak  is  detected  and  it  shall  be 


repaired  piu-suant  to  §  65.105,  as 
applicable. 

(c)  Leak  repair.  For  equipment 
identified  in  paragraph  (b)  of  this 
section  that  is  not  monitored  by  the 
method  specified  in  §  65.104(b). 
repaired  shall  mean  that  the  visual, 
audible,  olfactory,  or  other  indications 
of  a  leak  to  the  atmosphere  have  been 
eliminated;  that  no  bubbles  are  observed 
at  potential  leak  sites  dxuing  a  leak 
check  using  soap  solution;  or  that  the 
system  will  hold  a  test  pressure. 

§65.111     Standards:  Pressure  relief 
devices  in  gas/vapor  service. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 
§65.1(fl. 

(b)  Compliance  standard.  Except 
during  pressure  releases  as  provided  for 
in  paragraph  (c)  of  this  section,  each 
pressure  relief  device  in  gas/vapor 
service  shall  be  operated  with  an 
instrument  reading  of  less  than  500 
parts  per  million  as  measiued  by  the 
method  specified  in  §  65.104(b)  and  (c). 

(c)  Pressure  relief  requirements.  (1) 
After  each  pressure  release,  the  pressure 
relief  device  shall  be  returned  to  a 
condition  indicated  by  an  instrument 
reading  of  less  than  500  parts  per 
million,  as  soon  as  practical,  but  no  later 
than  5  calendar  days  after  each  pressiue 
release  except  as  provided  in 

§  65.105(d). 

(2)  The  pressure  relief  device  shall  be 
monitored  no  later  than  5  calendar  days 
after  the  pressvue  release  and  being 
retiuTied  to  regulated  material  service  to 
confirm  the  condition  indicated  by  an 
instrument  reading  of  less  than  500 
parts  per  million  as  measured  by  the 
method  specified  in  §  65.104(b)  and  (c). 

(3)  The  owner  or  operator  shall  record 
the  dates  and  results  of  the  monitoring 
required  by  paragraph  (c)(2)  of  this 
section  following  a  pressure  release 
including  maximum  instrument  reading 
measured  during  the  monitoring  and  the 
background  level  measiu^d  if  the 
instrument  reading  is  adjusted  for 
background. 

(d)  Pressure  relief  devices  routed  to  a 
process  or  fuel  gas  system  or  equipped 
with  a  closed  vent  system  and  control 
device.  Any  pressure  relief  device  that 
is  routed  to  a  process  or  fuel  gas  system 
or  equipped  wrlth  a  closed  vent  system 
capable  of  captiu-ing  and  transporting 
leakage  from  the  pressure  relief  device 
to  a  control  device  meeting  the 
requirements  of  §  65.115  is  exempt  from 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section. 

(e)  Rupture  disk  exemption.  Any 
pressure  relief  device  that  is  equipped 


with  a  rupture  disk  upstream  of  the 
pressure  relief  device  is  exempt  from 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section  provided  the  owner  or 
operator  installs  a  new  rupture  disk 
upstream  of  the  pressure  relief  device  as 
soon  as  practical  after  each  pressure 
release,  but  no  later  than  5  calendar 
days  after  each  pressiu*  release  except 
as  provided  in  §  65.105(d). 

§65.112    Standards:  Compressors. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  ^e 
implementation  date  specified  in 

§  65.1(f). 

(b)  Seal  system  standard.  Each 
compressor  shall  be  equipfied  with  a 
seal  system  that  includes  a  barrier  fluid 
system  and  that  prevents  leakage  of 
process  fluid  to  the  atmosphere  except 
as  provided  in  §  65.102(b)  and 
paragraphs  (e)  and  (f)  of  this  section. 
Each  compressor  seal  system  shall  meet 
any  one  of  the  following  requirements: 

(1)  Operated  with  the  barrier  fluid  at 
a  pressure  that  is  greater  than  the 
compressor  stuffing  box  pressure  at  all 
times  (except  diuing  periods  of  start-up, 
shutdovra,  or  malfunction);  or 

(2)  Equipped  with  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system,  or 
coimected  by  a  closed  vent  system  to  a 
control  device  that  meets  the 
requirements  of  §  65.115;  or 

(3)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid 
directly  into  a  process  stream. 

(c)  Barrier  fluid  system.  The  barrier 
fluid  shall  not  be  in  light  liquid  service. 
Each  barrier  fluid  system  shall  be 
equipped  with  a  sensor  that  will  detect 
failiu'e  of  the  seal  system,  barrier  fluid 
system,  or  both.  Each  sensor  shall  be 
observed  daily  or  shall  be  equipped 
with  an  alarm  luiless  the  compressor  is 
located  within  the  boundary  of  an 
unmanned  plant  site. 

(d)  Failure  criterion  and  leak 
detection.  (1)  The  owner  or  operator 
shall  determine,  based  on  design 
considerations  and  operating 
experience,  a  criterion  that  indicates 
failiu^  of  the  seal  system,  the  barrier 
fluid  system,  or  both.  If  the  sensor 
indicates  failuire  of  the  seal  system,  the 
barrier  fluid  system,  or  both  based  on 
the  criterion,  a  leak  is  detected  and  shall 
be  repaired  pursuant  to  §  65.105,  as 
applicable. 

(2)  The  owner  or  operator  shall  keep 
records  of  the  design  criteria  and  an 
explanation  of  the  design  criteria,  and 
any  changes  to  these  criteria  and  the 
reasons  for  the  changes. 

(e)  Routed  to  a  process  or  fuel  gas 
system  or  equipped  with  a  closed  vent 
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system.  A  compressor  is  exempt  from 
the  requirements  of  paragraphs  (b) 
through  (d)  of  this  section  if  it  is 
equipped  with  a  system  to  capture  and 
transport  leakage  from  the  compressor 
drive  shaft  seal  to  a  process  or  a  fuel  gas 
system  or  to  a  closed  vent  system  that 
captures  and  transports  leakage  from  the 
compressor  to  a  control  device  meeting 
the  requirements  of  §65.115. 

(f)  Alternative  compressor  standard. 
(1)  Any  compressor  that  is  designated  as 
described  in  §  65.103(e)  shall  operate  at 
all  times  with  an  instrument  reading  of 
less  than  500  parts  per  million.  A 
compressor  so  designated  is  exempt 
from  the  requirements  of  paragraphs  (b) 
through  (d)  of  this  section  if  the 
compressor  is  demonstrated  initially 
upon  designation,  annually,  and  at  other 
times  requested  by  the  Administrator  to 
be  operating  with  an  instrument  reading 
of  less  than  500  parts  per  million  as 
measvired  by  the  method  specified  in 
§  65.104(b)  and  (c). 

(2)  The  owner  or  operator  shall  record 
the  dates  and  results  of  each  compliance 
test  including  the  background  level 
measured  and  the  maximum  instrument 
reading  measiu^d  diuing  each 
compliance  test. 

§  65.11 3    Standards:  Sampling  connection 
systems. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  tnan  the 
implementation  date  specified  in 

§  65.1(f). 

(b)  Equipment  requirement.  Each 
sampling  cormection  system  shall  be 
equipped  with  a  closed-purge,  closed- 
loop,  or  closed  vent  system  except  as 
provided  in  paragraph  (d)  of  this  section 
or  §  65.102(b).  Gases  displaced  diuing 
filling  of  the  sample  container  are  not 
required  to  be  collected  or  captured. 

(c)  Equipment  design  and  operation. 
Each  closed-purge,  closed-loop,  or 
closed  vent  system  as  required  in 
paragraph  (b)  of  this  section  shall  meet 
the  following  applicable  requirements: 

(1)  The  system  shall  return  the  purged 
process  fluid  directly  to  a  process  line 
or  to  a  fuel  gas  system;  or 

(2)  Collect  and  recycle  the  purged 
process  fluid  to  a  process;  or 

(3)  Be  designed  and  operated  to 
capture  and  transport  all  the  purged 
process  fluid  to  a  control  device  that 
meets  the  requirements  of  §  65.115;  or 

(4)  Collect,  store,  and  transport  the 
purged  process  fluid  to  any  of  the 
following  systems  or  facilities: 

(i)  A  waste  management  unit  as 
defined  in  40  CFR  63.111,  if  the  waste 
management  xmit  is  complying  with  the 
provisions  of  40  CFR  part  63,  subpart  G, 
applicable  to  Group  1  wastewater 


streams.  For  sources  referenced  to  this 
part  from  40  CFR  part  63,  subpart  H, 
and  if  the  purged  process  fluid  does  not 
contain  any  organic  HAP  listed  in  table 
9  of  40  CFR  part  63,  subpart  G,  the 
waste  management  unit  need  not  be 
subject  to  and  operated  in  compliance 
with  the  requirements  of  40  CFR  part 
63,  subpart  G,  applicable  to  Group  1 
wastewater  steams  provided  the  facility 
has  a  National  Pollution  Discharge 
Elimination  System  (NPDES)  permit  or 
sends  the  wastewater  to  an  NPDES- 
permitted  facility;  or 

(ii)  A  treatment,  storage,  or  disposal 
facility  subject  to  regulation  under  40 
CFR  part  262,  264,  265,  or  266;  or 

(iii)  A  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste,  if 
the  process  fluids  are  not  hazardous 
waste  as  defined  in  40  CFR  part  261 ; 
and 

(5)  Containers  that  are  part  of  a 
closed-piuge  system  must  be  covered  or 
closed  when  not  being  filled  or  emptied. 

(d)  In-situ  sampling  systems.  In-situ 
sampling  systems  and  sampling  systems 
without  purges  are  exempt  from  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section. 

§65.114    Standards:  Open-ended  valves  or 
lines. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  tbe 
implementation  date  specified  in 
§65. 1(f). 

(b)  Equipment  and  operational 
requirements.  (1)  Each  open-ended 
valve  or  line  shall  be  equipped  with  a 
cap,  blind  flange,  plug,  or  a  second 
valve  except  as  provided  in  §  65.102(b) 
and  paragraphs  (c)  and  (d)  of  this 
section.  The  cap,  blind  flange,  plug,  or 
second  valve  shall  seal  the  open  end  at 
all  times  except  during  operations 
requiring  process  fluid  flow  through  the 
open-ended  valve  or  line,  or  diu-ing 
maintenance.  The  operational 
provisions  of  paragraphs  (b)(2)  and  (3) 
of  this  section  also  apply. 

(2)  Each  open-ended  valve  or  line 
equipped  with  a  second  valve  shall  be 
operated  in  a  manner  such  that  the 
valve  on  the  process  fluid  end  is  closed 
before  the  second  valve  is  closed. 

(3)  When  a  double  block  and  bleed 
system  is  being  used,  the  bleed  valve  or 
line  may  remain  open  during  operations 
that  require  venting  the  line  between  the 
block  valves  but  shall  comply  with 
paragraph  (b)(1)  of  this  section  at  all 
other  times. 

(c)  Emergency  shutdown  exemption. 
Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  that  are 
designed  to  open  automatically  in  the 


event  of  a  process  upset  are  exempt 
from  the  requirements  of  paragraph  (b) 
of  this  section. 

(d)  Polymerizing  materials  exemption. 
Open-ended  valves  or  lines  containing 
materials  that  would  autocatalytically 
polymerize  or  would  present  an 
explosion,  serious  overpressure,  or  other 
safety  hazard  if  capped  or  equipped 
with  a  double  block  and  bleed  system  as 
specified  in  paragraph  (b)  of  this  section 
are  exempt  from  the  requirements  of 
paragraph  (b)  of  this  section. 

§65.115    Standards:  Closed  vent  systems 
and  control  devices;  or  emissions  routed  to 
a  fuel  gas  system  or  process. 

(a)  Compliance  schedule.  The  owner 
or  operator  shall  comply  with  this 
section  no  later  than  the 
implementation  date  specified  in 
§65.1(0. 

(b)  Compliance  standard.  (1)  Owners 
or  operators  of  closed  vent  systems  and 
nonflare  control  devices  used  to  comply 
with  provisions  of  this  subpart  shall 
design  and  operate  the  closed  vent 
systems  and  nonflare  control  devices  to 
reduce  emissions  of  regulated  material 
with  an  efficiency  of  95  percent  or 
greater,  or  to  reduce  emissions  of 
regulated  material  to  a  concentration  of 
20  parts  per  million  by  volume  or,  for 
an  enclosed  combustion  device,  to 
provide  a  minimum  residence  time  of 
0.50  second  at  a  minimum  of  760  °C 
(1400  °F).  Owners  and  operators  of 
closed  vent  systems  and  nonflare 
control  devices  used  to  comply  with 
this  part  shall  comply  with  the 
provisions  of  §65. 142(d),  except  as 
provided  in  §  65.102(b).  Note  that  this 
includes  the  startup,  shutdown,  and 
malfunction  plan  specified  in  §65.6. 

(2)  Owners  or  operators  of  closed  vent 
systems  and  flares  used  to  comply  with 
the  provisions  of  this  subpart  shall 
design  and  operate  the  flare  as  specified 
in  §  65.142(d),  except  as  provided  in 

§  65.102(b).  Note  that  this  includes  the 
startup,  shutdown,  and  malfunction 
plan  specified  in  §  65.6. 

(3)  Owners  or  operators  routing 
emissions  from  equipment  leaks  to  a 
fuel  gas  system  or  process  shall  comply 
with  the  provisions  of  §  65.142(d), 
except  as  provided  in  §  65.102(b). 

§65.116    Quality  Improvement  program  for 
pumps. 

(a)  Criteria.  If,  on  a  6-month  rolling 
average,  at  least  the  greater  of  either  10 
percent  of  the  pumps  in  a  process  luiit 
(or  plant  site)  or  three  pumps  in  a 
process  luiit  (or  plant  site)  leak,  the 
owner  or  operator  shall  comply  with  the 
following  requirements: 

(1)  Pvunps  that  are  in  food/medical 
service  or  in  polymerizing  monomer 


service  shall  comply  with  all 
requirements  except  for  those  specified 
in  paragraph  (d)(8)  of  this  section. 

(2)  Pumps  that  are  not  in  food/ 
medical  or  polymerizing  monomer 
service  shall  comply  with  all 
requirements  of  this  section. 

(b)  Exiting  the  QIP.  The  owner  or 
operator  shall  comply  with  the 
requirements  of  this  section  until  the 
number  of  leaking  pumps  is  less  than 
the  greater  of  either  10  percent  of  the 
pumps  or  three  pumps  calculated  as  a 
6-month  rolling  average  in  the  process 
unit  (or  plant  site).  Once  the 
performance  level  is  achieved,  the 
owrner  or  operator  shall  comply  with  the 
requirements  in  §65.107. 

Cc)  Resumption  of  QIP.  If  in  a 
subsequent  monitoring  period,  the 
process  unit  (or  plant  site)  has  the 
greater  of  either  10  percent  of  the  pumps 
leaking  or  three  pumps  leaking 
(calculated  as  a  6-month  rolling 
average),  the  ov^nner  or  operator  shall 
resume  the  quality  improvement 
program  starting  at  performance  trials. 

(d)  QIP  requirements.  The  quality 
improvement  program  shall  meet  the 
requirements  specified  in  paragraphs 
(d)(1)  through  (8)  of  this  section. 

(1)  The  owner  or  operator  shall 
comply  with  the  requirements  in 
§65.107. 

(2)  Data  collection.  The  owner  or 
operator  shall  collect  the  data  specified 
in  paragraphs  (d)(2)(i)  through  (v)  of  this 
section  and  maintain  records  for  each 
piunp  in  each  process  unit  (or  plant  site) 
subject  to  the  quality  improvement 
program.  The  data  may  be  collected  and 
the  records  may  be  maintained  on  a 
process  unit  or  plant  site  basis. 

(i)  Pump  type  (for  example,  piston, 
horizontal  or  vertical  centrifugal,  gear, 
bellows);  pump  manufacturer;  seaJ  type 
and  manufacturer;  pump  design  (for 
example,  external  shaft,  flanged  body); 
materials  of  construction;  if  applicable, 
barrier  fluid  or  packing  material;  and 
year  installed. 

(ii)  Service  characteristics  of  the 
stream  such  as  discharge  pressure, 
temperature,  flow  rate,  corrosivity,  and 
aimual  operating  hours. 

(iii)  The  maximum  instrument 
readings  observed  in  each  monitoring 
observation  before  repair,  response 
factor  for  the  stream  if  appropriate, 
instrument  model  niunber,  and  date  of 
the  observation. 

(iv)  If  a  leak  is  detected,  the  repair 
methods  used  and  the  instrument 
readings  after  repair. 

(v)  If  the  data  will  be  analyzed  as  part 
of  a  larger  analysis  program  involving 
data  from  other  plants  or  other  types  of 
process  units,  a  description  of  any 
maintenance  or  quality  assurance 


programs  used  in  the  process  luiit  that 
are  intended  to  improve  emission 
performance. 

(3)  The  owner  or  operator  shall 
continue  to  collect  data  on  the  pumps 
as  long  as  the  process  unit  (or  plant  site) 
remains  in  the  quality  improvement 
prooam. 

(4)  Pump  or  pump  seal  inspection. 
The  owner  or  operator  shall  inspect  all 
pumps  or  piunp  seals  that  exhibited 
frequent  seal  ^lures  and  were  removed 
from  the  process  luiit  due  to  leaks.  The 
inspection  shall  determine  the  probable 
cause  of  the  piunp  seal  failure  or  of  the 
pump  leak  and  shall  include 
recommendations,  as  appropriate,  for 
design  changes  or  changes  in 
specifications  to  reduce  leak  potential. 

(5)  Data  analysis,  (i)  The  owner  or 
operator  shall  analyze  the  data  collected 
to  comply  with  the  requfrements  of 
paragraph  (d)(2)  of  this  section  to 
determine  the  services,  operating  or 
maintenance  practices,  and  pump  or 
pump  seal  designs  or  technologies  that 
have  poorer  than  average  emission 
performance  and  those  that  have  better 
than  average  emission  performance.  The 
analysis  shall  determine  if  specific 
trouble  areas  can  be  identified  on  the 
basis  of  service,  operating  conditions  or 
maintenance  practices,  equipment 
design,  or  other  process-specific  factors. 

(ii)  The  analysis  shall  also  be  used  to 
determine  if  there  are  superior 
performing  pump  or  pump  seal 
technologies  that  are  applicable  to  the 
service(s),  operating  conditions,  or 
pump  or  pump  seal  designs  associated 
with  poorer  than  average  emission 
performance.  A  superior  performing 
pump  or  pump  seal  technology  is  one 
with  a  leak  frequency  of  less  than  10 
percent  for  specific  applications  in  the 
process  unit  or  plant  site.  A  candidate 
superior  performing  pump  or  pump  seal 
technology  is  one  demonstrated  or 
reported  in  the  available  literature  or 
through  a  group  study  as  having  low 
emission  performance  and  as  being 
capable  of  achieving  less  than  10 
percent  leaking  pumps  in  the  process 
unit  (or  plant  site). 

(iii)  Tne  analysis  shall  include 
consideration  of  the  following 
information: 

(A)  The  data  obtained  from  the 
inspections  of  pumps  and  pump  seals 
removed  from  the  process  unit  due  to 
leaks; 

(B)  Information  &T)m  the  available 
literatiu^  and  from  the  experience  of 
other  plant  sites  that  will  identify  pump 
designs  or  technologies  and  operating 
conditions  associated  vvrith  low  emission 
performance  for  specific  services;  and 

(C)  Information  on  limitations  on  the 
service  conditions  for  the  pump  seal 


technology  operating  conditions  as  well 
as  information  on  maintenance 
procedures  to  ensure  continued  low 
emission  performance. 

(iv)  The  data  analysis  may  be 
conducted  through  an  inter-  or 
intracompany  program  (or  through  some 
combination  of  the  two  approaches)  and 
may  be  for  a  single  process  luiit,  a  plant 
site,  a  company,  or  a  group  of  process 
units. 

(v)  The  first  analysis  of  the  data  shall 
be  completed  no  later  than  18  months 
after  the  start  of  the  quality 
improvement  program.  The  first 
analysis  shall  be  performed  using  data 
collected  for  a  minimum  of  6  months. 
An  analysis  of  the  data  shall  be  done 
each  year  the  process  unit  is  in  the 
quality  improvement  program. 

(6)  Trial  evaluation  program.  A  trial 
evaluation  program  shall  be  conducted 
at  each  plant  site  for  which  the  data 
analysis  does  not  identify  use  of 
superior  performing  pump  seal 
technology  or  piunps  that  can  be 
applied  to  the  areas  identified  as  having 
poorer  than  average  performance  except 
as  provided  in  paragraph  (d)(6)(v)  of  this 
section.  The  trial  program  shall  be  used 
to  evaluate  tbe  feasibility  of  using  in  the 
process  unit  (or  plant  site)  the  pump 
designs  or  seal  technologies,  and 
operating  and  maintenance  practices 
that  have  been  identified  by  others  as 
having  low  emission  performance. 

(i)  The  trial  evaluation  program  shall 
include  on-line  trials  of  pump  seal 
technologies  or  pump  designs  and 
operating  and  maintenance  practices 
that  have  been  identified  in  the 
available  literatiu^  or  in  analysis  by 
others  as  having  the  ability  to  perform 
with  leak  rates  below  10  percent  in 
similar  services,  as  having  low 
probabihty  of  failure,  or  as  having  no 
external  actuating  mechanism  in  contact 
vfith  the  process  fluid.  If  any  of  the 
candidate  superior  performing  piunp 
seal  technologies  or  pumps  is  not 
included  in  the  performance  trials,  the 
reasons  for  rejecting  specific 
technologies  from  consideration  shall  be 
documented  as  required  in  paragraph 
(e)(3)(ii)  of  this  section. 

(ii)  The  number  of  pump  seal 
technologies  or  pumps  in  the  trial 
evaluation  program  shall  be  the  lesser  of 
1  percent  or  two  pumps  for  programs 
involving  single  process  units,  and  the 
lesser  of  1  percent  or  five  pumps  for 
programs  involving  a  plant  site  or 
groups  of  process  units.  The  minimum 
number  of  pumps  or  pump  seal 
technologies  in  a  trial  program  shall  be 
one. 

(iii)  The  trial  evaluation  program  shall 
specify  and  include  documentation  of 
the  following  information: 
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(A)  The  candidate  superior 
performing  piunp  seal  designs  or 
technologies  to  be  evaluated,  the  stages 
for  evaluating  the  identified  candidate 
pump  designs  or  piunp  seal 
technologies,  including  the  time  period 
necessary  to  test  the  applicability; 

(B)  The  frequency  of  monitoring  or 
inspection  of  the  equipment; 

(C)  The  range  of  operating  conditions 
over  which  the  component  will  be 
evaluated;  and 

(D)  Conclusions  regarding  the 
emission  performance  and  the 
appropriate  operating  conditions  and 
services  for  the  trial  piunp  seal 
technologies  or  pumps. 

(iv)  The  performance  trials  shall 
initially  be  conducted  at  least  for  a  6- 
month  period  beginning  not  later  than 
18  months  after  the  start  of  the  quedity 
improvement  program.  No  later  than  24 
months  after  the  start  of  the  quality 
improvement  program,  the  owner  or 
operator  shall  have  identified  pump  seal 
technologies  or  pump  designs  that, 
combined  with  appropriate  process, 
operating,  and  maintenance  practices, 
operate  with  low  emission  performance 
for  specific  applications  in  the  process 
unit.  The  owner  or  operator  shall 
continue  to  conduct  performance  trials 
as  long  as  no  superior  performing  design 
or  technology  has  been  identified, 
except  as  provided  in  paragraph 
(d){6)(vi)  of  this  section.  The  initial  list 
of  superior  emission  performance  pump 
designs  or  piunp  seal  technologies  shall 
be  amended  in  the  future,  as 
appropriate,  as  additional  information 
and  experience  are  obtained. 

(v)  Any  plant  site  with  fewer  than  400 
valves  and  owned  by  a  corporation  with 
fewer  them  100  employees  shall  be 
exempt  from  trial  evaluations  of  pump 
seals  or  pump  designs.  Plant  sites 
exempt  from  the  trial  evaluations  of 
pumps  shall  begin  the  pump  seal  or 
pump  replacement  program  at  the  start 
of  the  fourth  year  of  the  quality 
improvement  program. 

(vi)  An  owner  or  operator  who  has 
conducted  performance  trials  on  all 
alternative  superior  emission 
performance  technologies  suitable  for 
the  required  applications  in  the  process 
unit  may  stop  conducting  performance 
trials  provided  that  a  superior 
performing  design  or  technology  has 
been  demonstrated,  or  there  are  no 
technically  feasible  alternative  superior 
technologies  remaining.  The  owner  or 
operator  shall  prepare  an  engineering 
evaluation  documenting  the  physical, 
chemical,  or  engineering  basis  for  the 
judgment  that  the  superior  emission 
performance  technology  is  technically 
infeasible  or  demonstrating  that  it 
would  not  reduce  emissions. 


(7)  Quality  assumnce  program.  Each 
owner  or  operator  shall  prepare  and 
implement  a  pump  quality  assurance 
program  that  details  purchasing 
specifications  and  maintenance 
procedures  for  all  pumps  and  pump 
seals  in  the  process  unit.  The  quality 
assurance  program  may  establish  any 
number  of  categories,  or  classes,  of 
pumps  as  needed  to  distinguish  among 
operating  conditions  and  services 
associated  with  poorer  than  average 
emission  performance,  as  well  as  those 
associated  with  better  than  average 
emission  performance.  The  quality 
assurance  program  shall  be  developed 
considering  the  findings  of  the  data 
analysis  required  under  paragraph  (d)(5) 
of  this  section,  if  applicable;  the 
findings  of  the  trial  evaluation  required 
in  paragraph  (d)(6)  of  this  section;  and 
the  operating  conditions  in  the  process 
unit.  The  quality  assiu^nce  program 
shall  be  updated  each  year  as  long  as  the 
process  unit  has  the  greater  of  either  10 
percent  or  more  leaking  pumps  or  has 
three  leaking  pumps. 

(i)  The  quality  assurance  program 
shall  meet  the  following  requirements: 

(A)  Establish  minimum  design 
standards  for  each  category  of  pumps  or 
pump  seal  technology.  The  design 
standards  shall  specify  known  critical 
parameters  such  as  tolerance, 
manufacturer,  materials  of  construction, 
previous  usage,  or  other  applicable 
identified  critical  parameters; 

(B)  Require  that  all  equipment  orders 
specify  the  design  standard  (or 
minimum  tolerances)  for  the  pump  or 
the  pump  seal; 

(C)  Provide  for  an  audit  procedure  for 
quality  control  of  purchased  equipment 
to  ensure  conformance  with  purchase 
specifications.  The  audit  program  may 
be  conducted  by  the  owner  or  operator 
of  the  plant  site  or  process  unit  or  by  a 
designated  representative;  and 

(D)  Detail  on-line  pump  maintenance 
and  repair  procedures.  These 
procedures  sheJl  include  provisions  to 
ensure  that  rebuilt  or  refurbished  pumps 
and  pump  seals  will  meet  the  design 
specifications  for  the  pump  category 
and  will  operate  so  that  emissions  are 
minimized. 

(ii)  The  quality  assurance  program 
shall  be  established  no  later  than  the 
start  of  the  third  year  of  the  quality 
improvement  program  for  plant  sites 
with  400  or  more  valves  or  100  or  more 
employees,  and  no  later  than  the  start  of 
the  fourth  year  of  the  quality 
improvement  program  for  plant  sites 
with  less  than  400  valves  and  less  than 
100  employees. 

(8)  Pump  or  pump  seal  replacement. 
Beginning  at  the  start  of  the  third  year 
of  the  quality  improvement  program  for 


plant  sites  with  400  or  more  valves  or 
100  or  more  employees  and  at  the  start 
of  the  fourth  year  of  the  quality 
improvement  program  for  plant  sites 
with  leSs  than  400  valves  and  less  than 
100  employees,  the  owner  or  operator 
shall  replace  as  described  in  paragraphs 
(d)(8)(i)  and  (ii)  of  this  section  the 
pumps  or  pump  seals  that  are  not 
superior  emission  performance 
technology  with  pumps  or  pump  seals 
that  have  been  identified  as  superior 
emission  performance  technology  and 
that  comply  with  the  quality  assurance 
standards  for  the  pump  category. 
Superior  emission  performance 
technology  is  that  category  or  design  of 
pumps  or  pump  seals  with  emission 
performance  that,  when  combined  with 
appropriate  process,  operating,  and 
maintenance  practices,  will  result  in 
less  than  10  percent  leaking  pumps  for 
specific  applications  in  the  process  unit 
or  plant  site.  Superior  emission 
performance  technology  includes 
material  or  design  changes  to  the 
existing  pump,  pump  seal,  seal  support 
system,  installation  of  multiple 
mechanical  seals  or  equivalent,  or  pump 
replacement. 

(i)  Pumps  or  pump  seals  shall  be 
replaced  at  the  rate  of  20  percent  per 
year  based  on  the  total  number  of 
pumps  in  light  liquid  service.  The 
calculated  value  shall  be  rounded  to  the 
nearest  nonzero  integer  value.  The 
minimum  number  of  pumps  or  pump 
seals  shall  be  one.  Pump  replacement 
shall  continue  until  all  pumps  subject  to 
the  requirements  of  §  65.107  are  pumps 
determined  to  be  superior  performance 
technology. 

(ii)  The  owner  or  operator  may  delay 
replacement  of  pump  seals  or  pumps 
with  superior  technology  until  the  next 
planned  process  unit  shutdown 
provided  the  number  of  pump  seals  and 
pumps  replaced  is  equivalent  to  the  20 
percent  or  greater  annual  replacement 
rate. 

(iii)  The  pumps  shall  be  maintained 
as  specified  in  tbe  quality  assurance 
program. 

(e)  QIP  recordkeeping.  In  addition  to 
the  records  required  by  pEiragraph  (d)(2) 
of  this  section,  the  owner  or  operator 
shall  maintain  records  for  the  period  of 
the  quedity  improvement  program  for 
the  process  unit  as  specified  in 
paragraphs  (e)(1)  through  (6)  of  this 
section. 

(1)  When  using  a  pump  quality 
improvement  program  as  specified  in 
this  section,  record  the  following 
information: 

(i)  The  rolling  average  percent  leaking 
pumps. 

(ii)  Documentation  of  all  inspections 
conducted  under  the  requirements  of 


paragraph  (d)(4)  of  this  section  and  any 
reconunendations  for  design  or 
specification  changes  to  reduce  leak 
frequency. 

(iii)  The  beginning  and  ending  dates 
while  meeting  the  requirements  of 
paragraph  (d)  of  this  section. 

(2)  If  a  leak  is  not  repaired  within  15 
calendar  days  after  discovery  of  the 
leak,  the  reason  for  the  delay  and  the 
expected  date  of  successful  repair. 

(3)  Records  of  all  analyses  required  in 
paragraph  (d)  of  this  section.  The 
records  will  include  the  following 
information: 

(i)  A  list  identifying  areas  associated 
with  poorer  than  average  performance 
and  the  associated  service 
characteristics  of  the  stream,  the 
operating  conditions,  and  the 
maintenance  practices. 

(ii)  The  reasons  for  rejecting  specific 
candidate  superior  emission  performing 
pump  technology  from  performance 
trials. 

(iii)  The  list  of  candidate  superior 
emission  performing  valve  or  pump 
technologies  and  documentation  of  the 
performance  trial  program  items 
required  under  paragraph  (d)(6)(iii)  of 
this  section. 

(iv)  The  beginning  date  and  duration 
of  performance  trials  of  each  candidate 
superior  emission  performing 
technology. 

(4)  All  records  documenting  the 
quality  assurance  program  for  pumps  as 
specified  in  paragraph  (d)(7)  of  this 
section,  including  records  indicating 
that  all  pumps  replaced  or  modified 
during  the  period  of  the  quality 
improvement  program  are  in 
compliance  with  the  quality  assurance. 

(5)  Records  documenting  compliance 
with  the  20  percent  or  greater  annual 
replacement  rate  for  pumps  as  specified 
in  paragraph  (d)(8)  of  this  section. 

(6)  Information  and  data  to  show  the 
corporation  has  fewer  than  100 
employees,  including  employees 
providing  professional  and  technical 
contracted  services. 


§65.117    Alternative  means  of  emission 
limitation:  Batch  processes. 

(a)  General  requirement.  As  an 
alternative  to  complying  with  the 
requirements  of  §§  65.106  through 
65.114  and  §65.116,  an  owner  or 
operator  of  a  batch  process  that  operates 
in  regulated  material  service  during  the 
calendar  year  may  comply  v«th  one  of 
the  standards  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  or  the  owner  or 
operator  may  petition  for  approval  of  an 
alternative  standard  under  the 
provisions  of  §65. 102(b).  The 
alternative  standards  of  this  section 
provide  the  options  of  pressure  testing 
or  monitoring  the  equipment  for  leaks. 
The  owner  or  operator  may  switch 
among  the  alternatives  provided  the 
change  is  documented  as  specified  in 
paragraph  (b)(7)  of  this  section. 

(b)  Pressure  testing  of  the  batch 
equipment.  The  foUovdng  requirements 
shall  be  met  if  an  owner  or  operator 
elects  to  use  pressure  testing  of  batch 
product-process  equipment  to 
demonstrate  compliance  with  this 
subpart: 

(1)  Reconfiguration.  Each  time 
equipment  is  reconfigured  for 
production  of  a  different  product  or 
intermediate,  the  batch  product-process 
equipment  train  shall  be  pressure-tested 
for  leaks  before  regulated  material  is 
first  fed  to  the  equipment  and  the 
equipment  is  placed  in  regulated 
material  service. 

(i)  When  the  batch  product-process 
equipment  train  is  reconfigured  to 
produce  a  different  product,  pressure 
testing  is  required  only  for  the  new  or 
disturbed  equipment. 

(ii)  Each  batch  product-process  that 
operates  in  regulated  material  service 
during  a  calendar  year  shall  be  pressure- 
tested  at  least  once  during  that  calendar 
year. 

(iii)  Pressure  testing  is  not  required 
for  routine  seal  breaks,  such  as  changing 
hoses  or  filters,  that  are  not  part  of  the 
reconfiguration  to  produce  a  different 
product  or  intermediate. 

(2)  Testing  procedures.  The  batch 
product-process  equipment  shall  be 
tested  either  using  the  procedures 
specified  in  paragraph  (b)(5)  of  this 


section  for  pressure  vacuum  loss  or  with 
a  liquid  using  the  procedures  specified 
in  paragraph  (b)(6)  of  this  section. 

(3)  Leak  detection,  (i)  For  pressure  or 
vacuum  tests  using  a  gas,  a  leak  is 
detected  if  the  rate  of  change  in  pressure 
is  greater  than  6.9  kilopascals  (1  pound 
per  square  inch  gauge)  in  1  hour  or  if 
there  is  visible,  audible,  or  olfactory 
evidence  of  fluid  loss. 

(ii)  For  pressure  tests  using  a  liquid, 
a  leak  is  detected  if  there  are  indications 
of  liquids  dripping  or  if  there  is  other 
evidence  of  fluid  loss. 

(4)  Leak  repair,  (i)  If  a  leak  is  detected, 
it  shall  be  repaired  and  the  batch 
product-process  equipment  shall  be 
retested  before  startup  of  the  process. 

(ii)  If  a  batch  product-process  fails  the 
retest  (the  second  of  two  consecutive 
pressure  tests),  it  shall  be  repaired  as 
soon  as  practical  but  not  later  than  30 
calendar  days  after  the  second  pressure 
test,  except  as  specified  in  paragraph  (e) 
of  this  section. 

(5)  Gas  pressure  test  procedure  for 
pressure  or  vacuum  loss.  The  following 
procedures  shall  be  used  to  pressure  test 
batch  product-process  equipment  for 
pressure  or  vacuum  loss  to  demonstrate 
compliance  with  the  requirements  of 
paragraph  (b)(3)(i)  of  this  section: 

(i)  The  batch  product-process 
equipment  train  shall  be  pressurized 
with  a  gas  to  a  pressure  less  than  the  set 
pressure  of  any  safety  relief  devices  or 
valves  or  to  a  pressure  slightly  above  the 
operating  pressure  of  the  equipment,  or 
alternatively  the  equipment  shall  be 
placed  under  a  vacuum. 

(ii)  Once  the  test  pressure  is  obtained, 
the  gas  source  or  vacuum  source  shall 
be  shut  off. 

(iii)  The  test  shall  continue  for  not 
less  than  15  minutes  unless  it  can  be 
determined  in  a  shorter  period  of  time 
that  the  allowable  rate  of  pressure  drop 
or  of  pressure  rise  was  exceeded.  The 
pressure  in  the  batch  product-process 
equipment  shall  be  measured  after  the 
gas  or  vacuum  source  is  shut  off  and  at 
the  end  of  the  test  period.  The  rate  of 
change  in  pressure  in  the  batch  product- 
process  equipment  shall  be  calculated 
using  Equation  1 1 7-1  of  this  section: 


A(P/t)  =  (|Pf-Pi|)/(tf-ti)        (Eq.  117-1) 


Where: 

A(P/t)  =  Change  in  pressure,  pounds  per 

square  inch  gauge/hr. 
Pf  =  Final  pressure,  pounds  per  square 

inch  gauge. 

Pi  =  Initial  pressure,  pounds  per  square 
inch  gauge. 


tf  -  ti  =  Elapsed  time,  hours. 

(iv)  The  pressure- shall  be  measured 
using  a  pressure  measurement  device 
(gauge,  manometer,  or  equivalent)  that 
has  a  precision  of  ±2.5  millimeters 
mercury  (0.10  inch  of  mercury)  in  the 
range  of  test  pressure  and  is  capable  of 


measuring  pressures  up  to  the  relief  set 
pressure  of  the  pressure  relief  device.  If 
such  a  pressure  measurement  device  is 
not  reasonably  available,  the  owner  or 
operator  shall  use  a  pressure 
measurement  device  with  a  precision  of 
at  least  ±10  percent  of  the  test  pressure 
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of  the  equipment  and  shall  extend  the 
diuation  of  the  test  for  the  time 
necessary  to  detect  a  pressure  loss  or 
rise  that  equals  a  rate  of  1  pound  per 
square  inch  gauge  per  hour  (7 
kilopascals  per  hour). 

(v)  An  alternative  procedure  may  be 
used  for  leak  testing  the  equipment  if 
the  owner  or  operator  demonstrates  the 
alternative  procediu'e  is  capable  of 
detecting  a  pressure  loss  or  rise. 

(6)  Pressure  test  procedure  using  test 
liquid.  The  following  procedines  shall 
be  used  to  pressure  test  batch  product- 
process  equipment  using  a  liquid  to 
demonstrate  compliance  with  the 
requirements  of  paragraph  (b)(3){ii)  of 
this  section: 

(i)  The  batch  product-process 
equipment  train  or  section  of  the 
equipment  train  shall  be  filled  with  the 
test  liquid  (for  example,  water,  alcohol) 
until  normal  operating  pressiue  is 
obtained.  Once  the  equipment  is  filled, 
the  liquid  source  shall  be  shut  off. 

(ii)  The  test  shall  be  conducted  for  a 
period  of  at  least  60  minutes  unless  it 
can  be  determined  in  a  shorter  period  of 
time  that  the  test  is  a  failure. 

(iii)  Each  seal  in  the  equipment  being 
tested  shall  be  inspected  for  indications 
of  liquid  dripping  or  other  indications 
of  fluid  loss.  If  there  are  any  indications 
of  liquids  dripping  or  of  fluid  loss,  a 
leak  is  detected. 

(iv)  An  alternative  procediu-e  may  be 
used  for  leak  testing  the  equipment  if 
the  owmer  or  operator  demonstrates  the 
alternative  procedine  is  capable  of 
detecting  losses  of  fluid. 

(7)  Pressure  testing  recordkeeping. 
The  owner  or  operator  of  a  batch 
product-process  who  elects  to  pressure 
test  the  batch  product-process 
equipment  train  to  demonstrate 
compliance  with  this  subpart  shall 
maintain  records  of  the  information 
specified  in  paragraphs  (b)(7)(i)  through 
(v)  of  this  section. 

(i)  The  identification  of  each  product 
or  product  code  produced  during  the 
calendar  year.  It  is  not  necessary  to 
identify  individual  items  of  equipment 
in  a  batch  product-process  equipment 
train. 

(ii)  Physical  tagging  of  the  equipment 
to  identify  that  it  is  in  regulated  material 
service  and  subject  to  the  provisions  of 
this  subpart  is  not  required.  Equipment 
in  a  batch  product-process  subject  to  the 
provisions  of  this  subpart  may  be 
identified  on  a  plant  site  plan,  in  log 
entries,  or  by  other  appropriate 
methods. 

(iii)  The  dates  of  each  pressure  test 
required  in  paragraph  (b)  of  this  section, 
the  test  pressure,  and  the  pressure  drop 
observed  during  the  test. 


(iv)  Records  of  any  visible,  audible,  or 
olfactory  evidence  of  fluid  loss. 

(v)  When  a  batch  product-process 
equipment  train  does  not  pass  two 
consecutive  pressure  tests,  as  specified 
in  paragraph  (b)(4)(ii)  of  this  section,  the 
following  information  shall  be  recorded 
in  a  log  and  kept  for  2  years: 

(A)  The  date  of  each  pressure  test  and 
the  date  of  each  leak  repair  attempt; 

(B)  Repair  methods  applied  in  each 
attempt  to  repair  the  leak; 

(C)  The  reason  for  the  delay  of  repair; 

(D)  The  expected  date  for  delivery  of 
the  replacement  equipment  and  the 
actual  date  of  delivery  of  the 
replacement  equipment;  and 

(E)  The  date  of  successful  repair, 
(c)  Equipment  monitoring.  Tne 

following  requirements  shall  be  met  if 
an  owner  or  operator  elects  to  monitor 
the  equipment  in  a  batch  process  to 
detect  leaks  by  the  method  specified  in 
§  65.104(b)  and  (c)  to  demonstrate 
compliance  with  this  subpart: 

(1)  The  owner  or  operator  shall 
comply  with  the  requirements  of 
§§65.106  through  65.116  as  modified  by 
paragraphs  (c)(2)  through  (4)  of  this 
section. 

(2)  The  equipment  shall  be  monitored 
for  leaks  by  the  method  specified  in 

§  65.104(b)  and  (c)  when  the  equipment 
is  in  regulated  material  service  or  is  in 
use  with  any  other  detectable  material. 

(3)  The  equipment  shall  be  monitored 
for  leaks  as  specified  in  the  following: 

(i)  Each  time  the  equipment  is 
reconfigured  for  the  production  of  a  new 
product,  the  reconfigured  equipment 
shall  be  monitored  for  leajcs  writhin  30 
days  of  startup  of  the  process.  This 
initial  monitoring  of  reconfigured 
equipment  shall  not  be  included  in 
determining  percent  leaking  equipment 
in  the  process  unit. 

(ii)  Connectors  shall  be  monitored  in 
accordance  with  the  requirements  in 
§65.108. 

(iii)  Equipment  other  than  connectors 
shall  be  monitored  at  the  fi-equencies 
specified  in  table  1  to  this  subpart.  The 
operating  time  shall  be  determined  as 
the  proportion  of  the  year  the  batch 
product-process  that  is  subject  to  the 
provisions  of  this  subpart  is  operating. 

(iv)  The  monitoring  frequencies 
specified  in  paragraph  (c)(3)(iii)  of  this 
section  are  not  requirements  for 
monitoring  at  specific  intervals  and  can 
be  adjusted  to  accommodate  process 
operations.  An  owner  or  operator  may 
monitor  anytime  during  the  specified 
monitoring  period  (for  example,  month, 
quarter,  yeai),  provided  the  monitoring 
is  conducted  at  a  reasonable  interval 
after  completion  of  the  last  monitoring 
campaign.  For  example,  if  the 
equipment  is  not  operating  during  the 


scheduled  monitoring  period,  the 
monitoring  can  be  done  during  the  next 
period  when  the  process  is  operating. 

(4)  If  a  leak  is  detected,  it  shall  be 
repaired  as  soon  as  practical  but  not 
later  than  15  calendar  days  after  it  is 
detected  except  as  provided  in 
paragraph  (e)  of  this  section. 

(d)  Added  equipment  recordkeeping. 
(1)  For  batch  product-process  units  that 
the  owner  or  operator  elects  to  monitor 
as  provided  under  paragraph  (c)  of  this 
section,  the  owrner  or  operator  shall 
prepare  a  list  of  equipment  added  to 
batch  product-process  units  since  the 
last  monitoring  period  required  in 
paragraphs  (c)(3)(ii)  and  (iii)  of  this 
section. 

(2)  Maintain  records  demonstrating 
the  proportion  of  the  time  during  the 
calendar  year  the  equipment  is  in  use  in 
a  batch  process  that  is  subject  to  the 
provisions  of  this  subpart.  Examples  of 
suitable  documentation  are  records  of 
time  in  use  for  individual  pieces  of 
equipment  or  average  time  in  use  for  the 
process  unit.  These  records  are  not 
required  if  the  owner  or  operator  does 
not  adjust  monitoring  frequency  by  the 
time  in  use,  as  provided  in  paragraph 
(c)(3)(iii)  of  this  section. 

(3)  Record  and  keep  pursuant  to  §  65.4 
the  date  and  results  of  the  monitoring 
required  in  paragraph  (c)(3)(i)  of  this 
section  for  equipment  added  to  a  batch 
product-process  unit  since  the  last 
monitoring  period  required  in 
paragraphs  (c)(3)(ii)  and  (iii)  of  this 
section.  If  no  leaking  equipment  is 
foxmd  during  this  monitoring,  the  owner 
or  operator  shall  record  that  the 
inspection  was  performed.  Records  of 
the  actual  monitoring  resiUts  are  not 
required. 

(e)  Delay  of  repair.  Delay  of  repair  of 
equipment  for  which  leaks  have  been 
detected  is  allowed  if  the  replacement 
equipment  is  not  available  provided  the 
following  conditions  are  met: 

(1)  Equipment  supplies  have  been 
depleted  and  supphes  had  been 
sufficiently  stocked  before  the  supplies 
were  depleted. 

(2)  The  repair  is  made  no  later  than 
10  calendar  days  after  delivery  of  the 
replacement  equipment. 

(f)  Periodic  report  contents.  For 
owmers  or  operators  electing  to  meet  the 
requirements  of  paragraph  fb)  of  this 
section,  the  following  periodic  report  to 
be  filed  pursuant  to  §  65.120(b)  shall 
include  the  following  information  for 
each  process  unit: 

(1)  Batch  product-process  equipment 
train  identification; 

(2)  The  niunber  of  pressure  tests 
conducted; 


(3)  The  number  of  pressure  tests 
where  the  equipment  train  failed  the 
pressure  test;  and 

(4)  The  facts  that  explain  any  delay  of 
repairs. 

§65.118    Alternative  means  of  emission 
limitation:  Enclosed-vented  process  units. 

(a)  Use  of  closed  vent  system  and 
control  device.  Process  units  that  are 
enclosed  in  such  a  manner  that  all 
emissions  from  equipment  leaks  are 
routed  to  a  process  or  fuel  gas  system  or 
collected  and  vented  through  a  closed 
vent  system  to  a  control  device  meeting 
the  requirements  of  §  65.115  are  exempt 
from  the  requirements  of  §§  65.106 
through  65.114  and  §65.116.  The 
enclosure  shall  be  maintained  under  a 
negative  pressure  at  all  times  while  the 
process  unit  is  in  operation  to  ensure 
that  all  emissions  are  routed  to  a  control 
device. 

(b)  Recordkeeping.  Owners  and 
operators  choosing  to  comply  with  the 
requirements  of  this  section  shall 
maintain  the  following  records: 

(1)  Identification  of  the  process  unit{s) 
and  the  regulated  materials  they  handle. 

(2)  A  schematic  of  the  process  unit, 
enclosure,  and  closed  vent  system. 

(3)  A  description  of  the  system  used 
to  create  a  negative  pressure  in  the 
enclosure  to  ensme  that  all  emissions 
are  routed  to  the  control  device. 

§65.119    Recordlteeping  provisions. 

(a)  Recordkeeping  system.  An  owner 
or  operator  of  more  than  one  regulated 
sovuce  subject  to  the  provisions  of  this 
subpart  may  comply  with  the 
recordkeeping  requirements  for  these 
regulated  soiux:es  in  one  recordkeeping 
system.  The  recordkeeping  system  shall 
identify  each  record  by  regulated  source 
and  the  type  of  program  being 
implemented  (for  example,  quarterly 
monitoring,  qualify  improvement)  for 
each  type  of  equipment.  The  records 
required  by  this  subpart  are  summarized 
in  paragraphs  fb)  and  (c)  of  this  section. 

(b)  General  equipment  leak  records. 
(1)  As  specified  in  §  65.103(a)  through 
(c),  the  owner  or  operator  shall  keep 
general  and  specific  equipment 
identification  if  the  equipment  is  not 
physically  tagged  and  the  owner  or 
operator  is  electing  to  identify  the 
equipment  subject  to  subpart  F  of  this 
part  through  written  documentation 
such  as  a  log  or  other  designation. 

(2)  The  ovkTier  or  operator  shall  keep 
a  written  plan  as  specified  in 

§  65.103(c)(4)  for  any  equipment  that  is 
designated  as  unsafe-  or  difficult-to- 
monitor. 

(3)  The  owner  or  operator  shall 
maintain  a  record  of  the  identity  and  an 
explanation  as  specified  in 


§  65.103(d)(2)  for  any  equipment  that  is 
designated  as  imsafe  to  repair. 

(4)  As  specified  in  §  65.103(e),  the 
ovymer  or  operator  shall  maintain  a 
record  of  the  identity  of  compressors 
operating  with  an  instrument  reading  of 
less  than  500  parts  per  million. 

(5)  The  owner  or  operator  shall  keep 
records  associated  with  the 
determination  that  equipment  is  in 
heavy  liquid  service  as  specified  in 

§  65.103(f). 

(6)  The  owner  or  operator  shall  keep 
records  for  leaking  equipment  as 
specified  in  §65. 104(e)(2). 

(7)  The  owner  or  operator  shall  keep 
records  for  leak  repair  as  specified  in 

§  65.105(f)  and  records  for  delay  of 
repair  as  specified  in  §  65.105(d). 

(8)  For  instrument  response  factor 
criteria  determinations  performed 
pursuant  to  §  65.104(b)(2)(i),  the  owner 
or  operator  shall  maintain  a  record  of  an 
engineering  assessment  that  identifies 
the  representative  composition  of  the 
process  fluid.  The  assessment  shall  be 
based  on  knowledge  of  the  compoimds 
present  in  the  process,  similarity  of 
response  factors  for  the  materials 
present,  the  range  of  compositions 
encountered  during  monitoring,  or  other 
information  available  to  the  owner  or 
operator. 

(9)  The  owner  or  operator  shall  keep 
records  of  the  detection  limit  calibration 
as  specified  in  §65. 104(b)(3). 

(c)  Specific  equipment  leak  records. 
(1)  For  valves,  the  ov^mer  or  operator 
shall  maintain  the  following  records: 

(i)  The  monitoring  schedule  for  each 
process  unit  as  specified  in 
§65.106(b)(3)(v). 

(ii)  The  valve  subgrouping  records 
specified  in  §65.106(b)(4)(iv),  if 
applicable. 

(2)  For  pumps,  the  owner  or  operator 
shall  maintain  the  following  records: 

(i)  Documentation  of  pump  visual 
inspections  as  specified  in 
§  65.107(b)(4). 

(ii)  Documentation  of  dual 
mechanical  seal  piunp  visual 
inspections  as  specified  in 
§65.107(e)(l)(v). 

(iii)  For  the  criteria  as  to  the  presence 
and  frequency  of  drips  for  dual 
mechanical  seal  pumps,  records  of  the 
design  criteria  and  explanations  and  any 
changes  and  the  reason  for  the  changes, 
as  specified  in  §65.107(e)(l)(i). 

(3)  For  connectors,  the  owner  or 
operator  shall  maintain  the  records 
specified  in  §65.108(b)(3)(v)  which 
identify  a  monitoring  schedule  for  each 
process  unit. 

(4)  For  agitators,  the  owner  or 
operator  shall  maintain  the  following 
records: 


(i)  Dociunentation  of  agitator  seal 
visual  inspections  as  specified  in 
§  65.109(b)(3). 

(ii)  For  agitators  equipped  with  a  dual 
mechanical  seal  system  that  includes 
barrier  fluid  system,  the  owner  or 
operator  shall  keep  records  as  specified 
in§65.109(e)(l)(vi)(B). 

(iii)  Documentation  of  the  dual 
mechanical  seal  agitator  seal  visual 
inspections  as  specified  in 
§65.109(e)(l)(iv). 

(5)  For  pressure  relief  devices  in  gas/ 
vapor  or  light  liquid  service,  the  owrner 
or  operator  shall  keep  records  of  the 
dates  and  results  of  monitoring 
following  a  pressvu^  release,  as 
specified  in  §65.1 11(c)(3),  or  the  date 
the  ruptiu^  disk  is  replaced  as  specified 
in  §65. 111(e). 

(6)  For  compressors,  the  owmer  or 
operator  shall  maintain  the  following 
records: 

(i)  For  criteria  as  to  failure  of  the  seal 
system  and/or  the  barrier  fluid  system, 
record  the  design  criteria  and 
explanations  and  any  changes  and  the 
reason  for  the  changes,  as  specified  in 
§65. 112(d)(2). 

(ii)  For  compressors  operating  under 
the  alternative  compressor  standard, 
record  the  dates  and  results  of  each 
compliance  test  as  specified  in 
§65.112(0(2). 

(7)  For  a  pump  QIP  program,  the 
owner  or  operator  shall  maintain  the 
following  records: 

(i)  Individual  pump  records  as 
specified  in  §65. 116(d)(2). 

(ii)  Trial  evaluation  program 
dociunentation  as  specified  in 
§65.116(d)(6)(iii). 

(iii)  Engineering  evaluation 
documenting  the  basis  for  judgement 
that  superior  emission  performance 
technology  is  not  applicable  as  specified 
in§65.116(d)(6)(vi). 

(iv)  Qualify  assurance  program 
documentation  as  specified  in 
§  65.116(d)(7). 

(v)  QIP  records  as  specified  in 
§  65.116(e). 

(8)  For  process  units  complying  with 
the  batch  process  unit  alternative,  the 
owTier  or  operator  shall  maintain  the 
following  records: 

(i)  Pressure  test  records  as  specified  in 
§  65.117(b)(7). 

(ii)  Records  for  equipment  added  to 
the  process  unit  as  specified  in 
§  65.117(d). 

(9)  For  process  units  complying  with 
the  enclosed-vented  process  unit 
alternative,  the  owner  or  operator  shall 
maintain  the  records  for  enclosed- 
vented  process  units  as  specified  in 

§  65.118(b). 
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§65.120    Reporting  provisions. 

(a)  Initial  Compliance  Status  Report. 
Unless  the  information  specified  in 
paragraphs  (a)(1)  through  (3)  of  this 
section  has  previously  been  submitted 
under  the  referencing  subpart,  each 
owner  or  operator  shall  submit  an  Initial 
Compliance  Status  Report  according  to 
the  procedures  in  §  65.5(d).  The 
notification  shall  include  the 
information  listed  in  paragraphs  (a)(1) 
through  (3)  of  this  section,  as  applicable. 

(1)  The  notification  shall  provide  the 
following  information  for  each  process 
unit  subject  to  the  requirements  of  this 
subpart: 

(i)  Process  unit  identification; 

(ii)  Number  of  each  equipment  type 
(for  example,  valves,  pumps)  excluding 
equipment  in  vacuum  service;  and 

(iii)  Method  of  compliance  with  the 
stcmdard  (for  example,  "monthly  leak 
detection  and  repair"  or  "equipped  with 
dual  mechanical  seals"). 

(2)  The  notification  shall  provide  the 
following  information  for  each  process 
imit  subject  to  the  requirements  of 
§65.117(b): 

(i)  Batch  products  or  product  codes 
subject  to  the  provisions  of  this  subpart; 
and 

(ii)  Planned  schedule  for  pressine 
testing  when  equipment  is  configured 
for  production  of  products  subject  to  the 
provisions  of  this  subpart. 

(3)  The  notification  shall  provide  the 
following  information  for  each  process 
unit  subject  to  the  requirements  in 
§65.118: 


(i)  Process  imit  identification; 

(ii)  A  description  of  the  system  used 
to  create  a  negative  pressure  in  the 
enclosure,  and  the  control  device  used 
to  comply  with  the  requirements  of 
subpart  G  of  this  part. 

(b)  Periodic  reports.  The  owner  or 
operator  shall  report  the  information 
specified  in  paragraphs  (b)(1)  through 
(9)  of  this  section,  as  applicable,  in  the 
periodic  report  specified  in  §  65.5(e). 

(1)  For  the  equipment  specified  in 
paragraphs  (b)(l)(i)  through  (v)  of  this 
section,  report  in  a  summary  format  by 
equipment  type  the  niunber  of 
components  for  which  leaks  were 
detected,  and  for  valves,  pumps,  and 
connectors  show  the  percent  leakers  and 
the  total  number  of  components 
monitored.  Also  include  the  number  of 
leaking  components  that  were  not 
repaired  as  required  by  §  65.105(a),  and 
for  valves  identify  the  number  of 
components  that  are  determined  by 
§  65.106(c)(3)  to  be  nonrepairable. 

(i)  Valves  in  gas/vapor  service  and  in 
light  liquid  service  pursuant  to 
§  65.106(b)  and  (c). 

(ii)  Pumps  in  light  liquid  service 
pinsuant  to  §  65.107(b)  and  (c). 

(iii)  Connectors  in  gas/vapor  service 
and  in  light  liquid  service  pinsuant  to 
§  65.108(b)  and  (c). 

(iv)  Agitators  in  gas/vapor  service  and 
in  light  Uquid  service  pursuant  to 
§  65.109(b). 

(v)  Compressors  pursuant  to 
§  65.112(d). 


(2)  Where  any  delay  of  repair  is 
utilized  pursuant  to  §  65.105(d),  report 
that  delay  of  repair  has  occurred  and 
report  the  number  of  instances  of  delay 
of  repair. 

(3)  If  applicable,  report  the  valve 
subgrouping  information  specified  in 
§65.106(b)(4)(iv). 

(4)  For  pressiue  relief  devices  in  gas/ 
vapor  service  pursuant  to  §  65.111(b) 
and  for  compressors  pursuant  to 

§  65.112(f)  that  are  to  be  operated  at  a 
leak  detection  instrument  reading  of  less 
than  500  parts  per  million,  report  the 
results  of  all  monitoring  to  show 
compliance  conducted  within  the 
semiannual  reporting  period. 

(5)  Report,  if  applicable,  the  initiation 
of  a  monthly  monitoring  program  for 
valves  pursuant  to  §  65.106(b)(3)(i). 

(6)  Report,  if  applicable,  the  initiation 
of  a  quality  improvement  program  for 
pumps  pursuant  to  §65.116. 

(7)  (Reserved] 

(8)  Where  the  alternative  means  of 
emissions  limitation  for  batch  processes 
is  utilized,  report  the  information  listed 
in  §  65.117(f). 

(9)  Report  the  information  listed  in 
paragraph  (a)  of  this  section  for  the 
Initial  Compliance  Status  Report  for 
process  units  with  later  compliance 
dates.  Report  any  revisions  to  items 
reported  in  an  earlier  Initial  Compliance 
Status  Report  if  the  method  of 
compliance  has  changed  since  the  last 
report. 

§§65.121—65.139    [Reserved] 


Table  1  to  Subpart  F  of  Part  65.— Batch  Processes  Monitoring  Frequency  for  Equipment  Other  Than 

Connectors 


Operating  time 

Equivalent  continuous  process  monitoring  frequency  time  in  use 

(percent  of  year) 

Monthly 

Quarterly 

Semiannually 

0to<25 

25to<50 

50  to  <75 

Quarterly  

Quarterly 

Bimonthly  

Monthly  

Annually  

Semiannually  

Three  times 

Annually. 
Annually 
Semiannually 

75  to  100 

Quarterly  

Semiannually. 

Subpart  G — Closed  Vent  Systems, 
Control  Devices,  and  Routing  to  a  Fuel 
Gas  System  or  a  Process 

§65.140    Applicability. 

The  provisions  of  this  subpart  and  of 
subpart  A  of  this  part  (including  the 
startup,  shutdown,  and  malfunction 
provisions  in  §  65.6)  apply  to  routing 
emissions  to  processes,  fuel  gas  systems, 
closed  vent  systems,  control  devices, 
and  recovery  devices  where  another 
subpart  expressly  references  the  use  of 
this  subpart. 


§65.141     Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the  Act 
and  in  subpart  A  of  this  part.  If  a  term 
is  defined  in  both  subpart  A  of  this  part 
and  in  other  subparts  that  reference  the 
use  of  this  subpart,  the  term  shall  have 
the  meaning  given  in  subpart  A  of  this 
part  for  purposes  of  this  subpart. 

§65.142    Standards. 

(a)  Storage  vessel  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  C  of  this 
part  shall  comply  with  the  following 
requirements,  as  applicable: 


(1)  Closed  vent  system  and  flare. 
Owners  or  operators  subject  to 
§  65.42(b)(4)  who  route  storage  vessel 
emissions  through  a  closed  vent  system 
to  a  flare  shall  meet  the  requirements  in 
§  65.143  for  closed  vent  systems; 
§65.147  for  flares;  and  §  65.157(a),  (b), 
and  (c)  for  provisions  regarding  flare 
compliance  determinations;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  storage  vessel 
emissions  routed  through  a  closed  vent 
system  to  a  flare. 


(2)  Closed  vent  system  and  nonflare 
control  device.  Chvners  or  operators 
subject  to  §  65.42(b)(5)  who  route 
storage  vessel  emissions  through  a 
closed  vent  system  to  a  nonflare  control 
device  shall  meet  the  requirements  in 

§  65.143  for  closed  vent  systems  and 
§  65.145  for  nonflare  control  devices 
and  the  monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  storage  vessel 
emissions  routed  through  a  closed  vent 
system  to  a  nonflare  control  device 
unless  specifically  required  in  the 
monitoring  plan  submitted  under 
§  65.145(c). 

(3)  Route  to  a  fuel  gas  system  or 
process.  Owners  or  operators  subject  to 
§  65.42(b)(6)  who  route  storage  vessel 
emissions  to  a  fuel  gas  system  or  to  a 
process  shall  meet  the  requirements  in 
§  65.144  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
storage  vessel  emissions  being  routed  to 
a  fuel  gas  system  or  to  a  process. 

(b)  Process  vent  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  fi-om  subpart  D  of  this 
part  or  40  CFR  part  60,  subpart  DDD. 
shall  comply  with  the  following 
requirements,  as  applicable: 

(1)  Flare.  Ovmers  or  operators  subject 
to  §  65.63(a)(1)  or  40  CFR  60.562- 
l(a)(l)(i)(C)  who  route  process  vent 
emissions  to  a  flare  shall  meet  the 
applicable  requirements  in  §65.143  for 
closed  vent  systems;  §  65.147  for  flares; 
and  §65. 157(a),  (b),  and  (c)  for 
provisions  regarding  flare  compliance 
determinations;  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
process  vent  emissions  routed  through  a 
closed  vent  system  to  a  flare. 

(2)  Nonflare  control  device.  Chvners  or 
operators  subject  to  §  65.63(a)(2)  or  40 
CFR  60.562-l(a)(l)(i)(A)  or  (B)  who 
route  process  vent  emissions  to  a 
nonflare  control  device  shall  meet  the 
applicable  requirements  in  §  65.143  for 
closed  vent  systems;  the  requirements 
applicable  to  the  control  devices  being 
used  in  §§65.148  through  65.152  or 

§  65.155;  the  applicable  general 
monitoring  requirements  of  §  65.156;  the 
applicable  performance  test 
requirements  and  procedm^s  of 
§§  65.157  and  65.158;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  Owners  or  operators  subject  to 
the  halogen  reduction  device 
requirements  of  §  65.63(b)(1)  must  also 
comply  with  §  65.154  and  the 
monitoring,  recordkeeping,  and 


reporting  requirements  referenced 
therein.  The  requirements  of  §§  65.144 
through  65.146  do  not  apply  to  process 
vents.  No  other  provisions  of  this 
subpart  apply  to  process  vent  emissions 
routed  through  a  closed  vent  system  to 
a  nonflare  control  device. 

(3)  Final  recovery  devices.  Owners  or 
operators  subject  to  §  65.63(a)(3)  who 
use  a  final  recovery  device  to  maintain 
the  TRE  index  value  of  a  Group  2A 
process  vent  above  1.0  shall  meet  the 
requirements  in  §  65.153,  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein  applicable  to  the  recovery 
device  being  used  and  the  applicable 
monitoring  requirements  in  §  65.156, 
and  the  recordkeeping  and  reporting 
reqiiirements  referenced  therein,  except 
for  §65.156(c)(2)(ii).  No  other 
provisions  of  this  subpart  apply  to 
Group  2A  process  vents. 

(c)  Transfer  rack  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  E  of  this 
part  shall  comply  with  the  following 
requirements,  as  applicable: 

(1)  Closed  vent  system  and  flare. 
Owners  or  operators  subject  to 

§  65.83(a)(2)  who  route  transfer  rack 
emissions  through  a  closed  vent  system 
to  a  flare  shall  meet  the  applicable 
requirements  in  §  65.143  for  closed  vent 
systems;  §  65.147  for  flares;  and 
§  65.157(a),  (b),  and  (c)  for  provisions 
regarding  flare  comphance 
determinations;  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
transfer  rack  emissions  routed  through  a 
closed  vent  system  to  a  flare. 

(2)  Closed  vent  system  and  nonflare 
control  device  for  low-throughput 
transfer  racks.  Owners  or  operators  of 
low-throughput  transfer  racks  subject  to 
§  65.83(a)(1)  who  route  low-throughput 
transfer  rack  emissions  through  a  closed 
vent  system  to  a  nonflare  control  device 
shall  meet  the  applicable  requirements 
in  §  65.143  for  closed  vent  systems  and 
§  65.145  for  nonflare  control  devices 
and  the  monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  Owners  or  operators  subject  to 
the  halogen  reduction  requirements  of 

§  65.83(b)(1)  must  also  comply  with  the 
recordkeeping  requirement  of 
§  65.160(d)  and  the  reporting 
requirement  of  §  65.165(d).  No  other 
provisions  of  this  subpart  apply  to  low- 
throughput  transfer  rack  emissions 
routed  through  a  closed  vent  system  to 
a  nonflare  control  device  unless 
specifically  required  in  the  monitoring 
plan  submitted  imder  §  65.145(c). 

(3)  Closed  vent  system  and  nonflare 
control  devices  for  high-throughput 


transfer  racks.  Owners  or  operators  of 
high-throughput  transfer  racks  subject  to 
§  65.83(a)(1)  who  route  high-throughput 
transfer  rack  emissions  through  a  closed 
vent  system  to  a  nonflare  control  device 
shall  meet  the  applicable  requirements 
in  §  65.143  for  closed  vent  systems;  the 
requirements  applicable  to  the  control 
device  being  used  in  §§  65.148  through 
65.152  or  §  65.155;  the  applicable 
general  monitoring  of  §  65.156;  the 
applicable  performance  test 
requirements  and  procedures  of 
§§  65.157  and  65.158;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  Owners  or  operators  subject  to 
the  halogen  reduction  device 
requirements  of  §  65.83(b)(1)  must  also 
comply  with  §  65.154  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  The  requirements  of  §§  65.144 
through  65.146  do  not  apply  to  high- 
throughput  transfer  rack  emissions 
routed  through  a  closed  vent  system  to 
a  nonflare  control  device.  No  other 
provisions  of  this  subpart  apply  to  high- 
throughput  transfer  rack  emissions 
routed  through  a  closed  vent  system  to 
a  nonflare  control  device. 

(4)  Route  to  a  fuel  gas  system  or  to  a 
process.  Owners  or  operators  subject  to 
§  65.83(a)(4)  of  this  part  who  route 
transfer  rack  emissions  to  a  fuel  gas 
system  or  to  a  process  shall  meet  the 
applicable  requirements  in  §  65.144  and 
the  monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  transfer  rack  emissions 
being  routed  to  a  fuel  gas  system  or  to 
a  process. 

(d)  Equipment  leak  requirements.  The 
owner  or  operator  expressly  referenced 
to  this  subpart  from  subpart  F  of  this 
part  shall  comply  with  the  following 
requirements,  as  applicable: 

(1)  Closed  vent  system  and  flare. 
Owners  or  operators  subject  to 

§  65.115(b)  who  route  equipment  leak 
emissions  through  a  closed  vent  system 
to  a  flare  shall  meet  the  requirements  in 
§65.143  for  closed  vent  systems; 
§  65.147  for  flares;  and  §  65.157(a),  (b), 
and  (c)  for  provisions  regarding  flare 
compUance  determinations;  and  the 
monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  equipment  leak 
emissions  routed  through  a  closed  vent 
system  to  a  flare. 

(2)  Closed  vent  system  and  nonflare 
control  device.  Owners  or  operators 
subject  to  §  65.115(b)  who  route 
equipment  leak  emissions  through  a 
closed  vent  system  to  a  nonflare  control 
device  shall  meet  the  requirements  in 
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§  65.143  for  closed  vent  systems, 
§  65.146  for  nonflare  control  devices 
used  for  equipment  leak  emissions,  and 
the  monitoring,  recordkeeping,  and 
reporting  requirements  referenced 
therein.  No  other  provisions  of  this 
subpart  apply  to  equipment  leak 
emissions  routed  through  a  closed  vent 
system  to  a  nonflare  control  device. 

(3)  Route  to  a  fuel  gas  system  or  to  a 
process.  Owners  or  operators  subject  to 
§  65.115(b)  who  route  equipment  leak 
emissions  to  a  fuel  gas  system  or  to  a 
process  shall  meet  the  requirements  in 
§  65.144  and  the  monitoring, 
recordkeeping,  and  reporting 
requirements  referenced  therein.  No 
other  provisions  of  this  subpart  apply  to 
equipment  leak  emissions  being  routed 
to  a  fuel  gas  system  or  to  a  process. 

(e)  Combined  emissions.  When 
emissions  of  different  kinds  (for 
example,  emissions  from  process  vents, 
transfer  racks,  and/or  storage  vessels) 
are  combined,  the  owner  or  operator 
shall  comply  with  the  requirements  of 
either  paragraph  (e)(1)  or  (2)  of  this 
section: 

(1)  Comply  with  the  applicable 
requirements  of  this  subpart  for  each 
kind  of  emissions  in  the  stream  (for 
example,  the  requirements  of  §  65.142(b) 
for  process  vents,  and  the  requirements 
of  §  65.142(c)  for  transfer  racks);  or 

(2)  Comply  with  the  first  set  of 
requirements  identified  in  paragraphs 
(e)(2)(i)  through  (iii)  of  this  section 
which  applies  to  any  individual 
emission  stream  that  is  included  in  the 
combined  stream.  Compliance  with  the 
first  applicable  set  of  requirements 
identified  in  paragraphs  (e)(2)(i)  through 
(iii)  of  this  section  constitutes 
compliance  with  all  other  requirements 
in  paragraphs  (e)(2)(i)  through  (iii)  of 
this  section  applicable  to  other  types  of 
emissions  in  the  combined  stream.  The 
hierarchy  is  as  follows: 

(i)  The  requirements  of  §  65.142(b)  for 
Group  1  process  vents,  including 
applicable  monitoring,  recordkeeping, 
and  reporting; 

(ii)  The  requirements  of  §  65.142(c)  for 
high-throughput  transfer  racks, 
including  applicable  monitoring, 
recordkeeping,  and  reporting; 

(iii)  The  requirements  of  §  65.142(a) 
for  control  of  emissions  from  storage 
vessels  or  low-throughput  transfer  racks, 
including  monitoring,  recordkeeping, 
and  reporting. 

§65.143    Closed  vent  systems. 

(a)  Closed  vent  system  equipment  and 
operating  requirements.  The  provisions 
of  paragraph  (a)  of  this  section  apply  to 
closed  vent  systems  collecting  regulated 
material  from  a  storage  vessel,  process 
vent,  transfer  rack,  or  equipment  leaks. 


(1)  Collection  of  emissions.  Each 
closed  vent  system  shall  be  designed 
and  operated  to  collect  the  regulated 
material  vapors  from  the  emission  point 
and  to  route  the  collected  vapors  to  a 
control  device. 

(2)  Period  of  operation.  Closed  vent 
systems  used  to  comply  with  the 
provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(3)  Bypass  monitoring.  Except  for 
pressiu-e  relief  devices  needed  for  safety 
purposes,  low  leg  drains,  high  point 
bleeds,  analyzer  vents,  and  open-ended 
valves  or  lines,  the  owner  or  operator 
shall  comply  with  either  of  the 
following  provisions  for  each  closed 
vent  system  that  contains  bypass  lines 
that  could  divert  a  vent  stream  to  the 
atmosphere: 

(i)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  65.163(a)(l)(i).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line. 

(ii)  Seciu^  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configination.  A 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  the  valve  is 
maintained  in  the  non-diverting 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 
Records  shall  be  generated  as  specified 
in§65.163(a)(l)(ii). 

(4)  Loading  arms  at  transfer  racks. 
Each  closed  vent  system  collecting 
regulated  material  from  a  transfer  rack 
shall  be  designed  and  operated  so  that 
regulated  material  vapors  collected  at 
one  loading  arm  will  not  pass  through 
another  loading  arm  in  the  rack  to  the 
atmosphere. 

(5)  Pressure  relief  devices  in  a  transfer 
rack's  closed  vent  system.  The  owner  or 
operator  of  a  transfer  rack  subject  to  the 
provisions  of  this  subpart  shall  ensure 
that  no  pressure  relief  device  in  the 
transfer  rack's  closed  vent  system  shall 
open  to  the  atmosphere  during  loading. 
Pressure  relief  devices  needed  for  safety 
purposes  are  not  subject  to  paragraph 
(a)(5)  of  this  section. 

(b)  Closed  vent  system  inspection 
requirements.  The  provisions  of 
paragraph  (b)  of  this  section  apply  to 
closed  vent  systems  collecting  regulated 
material  from  a  storage  vessel,  transfer 
rack  or  equipment  leaks.  Inspection 
records  shall  be  generated  as  specified 
in§65.163(a)(3)and(4). 

(1)  Except  for  closed  vent  systems 
operated  and  maintained  imder  negative 
pressure  and  as  provided  in  paragraphs 
(b)(2)  and  (3)  of  this  section,  each  closed 


vent  system  shall  be  inspected  as 
specified  in  paragraph  (b)(l)(i)  or  (ii)  of 
this  section. 

(i)  If  the  closed  vent  system  is 
constructed  of  hard-piping,  the  owner  or 
operator  shall  comply  with  the 
following  requirements: 

(A)  Conduct  an  initial  inspection 
according  to  the  procediu-es  in 
paragraph  (c)  of  this  section;  and 

(B)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(ii)  If  the  closed  vent  system  is 
constructed  of  ductwork,  the  owner  or 
operator  shall  conduct  an  initial  and 
annual  inspection  according  to  the 
procedures  in  paragraph  (c)  of  this 
section. 

(2)  Any  parts  of  the  closed  vent 
system  that  are  designated  as  described 
in  §  65.163(a)(2)  as  unsafe  to  inspect  are 
exempt  from  the  inspection 
requirements  of  paragraph  (b)(1)  of  this 
section  if  the  following  conditions  are 
met: 

(i)  The  owner  or  operator  determines 
that  the  equipment  is  unsafe  to  inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
with  paragraph  (b)(1)  of  this  section; 
and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as  practical 
during  safe-to-inspect  times.  Inspection 
is  not  required  more  than  once 
annually. 

(3)  Any  parts  of  the  closed  vent 
system  that  are  designated,  as  described 
in  §65. 163(a)(2),  as  difficult-to-inspect 
are  exempt  from  the  inspection 
requirements  of  paragraph  (b)(1)  of  this 
section  if  the  following  provisions 
apply: 

(i)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
personnel  more  than  2  meters  (7  feet) 
above  a  support  surface;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years. 

(c)  Closed  vent  system  inspection 
procedures.  The  provisions  of  paragraph 
(c)  of  this  section  apply  to  closed  vent 
systems  collecting  regulated  material 
from  a  storage  vessel,  transfer  rack,  or 
equipment  leaks. 

(1)  Each  closed  vent  system  subject  to 
paragraph  (c)  of  this  section  shall  be 
inspected  according  to  the  procedures 
specified  in  paragraphs  (c)(l)(i)  through 
(vii)  of  this  section. 

(i)  Inspections  shall  be  conducted  in 
accordance  with  Method  21  of  appendix 


A  of  40  CFR  part  60  except  as  specified 
in  this  section. 

(ii)  Except  as  provided  in  paragraph 
(c)(l)(iii)  of  this  section,  the  detection 
instrument  shall  meet  the  performance 
criteria  of  Method  21  of  appendix  A  of 
40  CFR  part  60.  except  the  instrument 
response  factor  criteria  in  section 
3.1.2(a)  of  Method  21  shall  be  for  the 
representative  composition  of  the 
process  fluid  not  each  individual 
organic  compound  in  the  stream.  For 
process  streams  that  contain  nitrogen, 
air,  water,  or  other  inerts  that  are  not 
organic  hazardous  air  pollutants  or 
volatile  organic  compounds,  the 
response  factor  shall  be  determined  on 
an  inert-free  basis.  The  response  factor 
may  be  determined  at  any  concentration 
for  which  the  monitoring  for  leaks  will 
be  conducted.  Maintain  the  record 
specified  by  §  65.163(a)(5), 

(iii)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (c)(l)(ii)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  representative 
response  factor  of  the  process  fluid 
calculated  on  an  inert-free  basis  as 
described  in  paragraph  (c){l)(ii)  of  this 
section. 

(iv)  The  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21  of  appendix  A  of  40  CFR  part 
60. 

(v)  Calibration  gases  shall  be  as 
specified  in  the  following: 

(A)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air). 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (c)(l)(ii)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixtine  of  one  or  more  of  the 
compounds  to  be  measined  in  air. 

(C)  If  the  detection  instnunent's 
design  allows  for  multiple  calibration 
scales,  then  the  lower  scale  shall  be 
calibrated  with  a  calibration  gas  that  is 
no  higher  than  2.500  parts  per  million. 

(vi)  An  owner  or  operator  may  elect 
to  adjust  or  not  adjust  instrument 
readings  for  background.  If  an  owner  or 
operator  elects  not  to  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
500  parts  per  million  to  determine 
whether  there  is  a  leak.  If  an  owner  or 
operator  elects  to  adjust  instrument 
readings  for  background,  the  owner  or 
operator  shall  measure  background 
concentration  using  the  procedures  in 


this  section.  The  owmer  or  operator  shall 
subtract  the  backgroimd  reading  from 
the  maximum  concentration  indicated 
by  the  instrument. 

(vii)  If  the  owner  or  operator  elects  to 
adjust  for  background,  the  arithmetic 
difference  between  the  maximum 
concentration  indicated  by  the 
instnunent  and  the  background  level 
shall  be  compared  with  500  parts  per 
million  for  determining  whether  there  is 
a  leak. 

(2)  The  instrument  probe  shall  be 
traversed  around  all  potential  leak 
interfaces  as  close  to  the  interface  as 
possible  as  described  in  Method  21  of 
appendix  A  of  40  CFR  part  60. 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  inspections  shall 
be  performed  when  the  equipment  is  in 
regulated  material  service  or  in  use  with 
any  other  detectable  gas  or  vapor. 

(4)  Inspections  of  the  closed  vent 
system  collecting  regulated  material 
from  a  transfer  rack  shall  be  performed 
only  while  a  tank  truck  or  railcar  is 
being  loaded  or  is  otherwise  pressurized 
to  normal  operating  conditions  wath 
regulated  material  or  any  other 
detectable  gas  or  vapor. 

(d)  Closed  vent  system  leak  repair 
provisions.  The  provisions  of  paragraph 
(d)  of  this  section  apply  to  closed  vent 
systems  collecting  regulated  material 
from  a  storage  vessel,  transfer  rack,  or 
equipment  leak. 

(1)  If  there  are  visible,  audible,  or 
olfactory  indications  of  leaks  at  the  time 
of  the  annual  visual  inspections 
required  by  paragraph  (b)(l)(i)(B)  of  this 
section,  the  owner  or  operator  shall 
follow  either  of  the  following 
procedures: 

(i)  The  owner  or  operator  shall 
eliminate  the  indications  of  the  leak. 

(ii)  The  owner  or  operator  shall 
monitor  the  equipment  according  to  the 
procedures  in  paragraph  (c)  of  this 
section. 

(2)  Leaks  as  indicated  by  an 
instnmient  reading  greater  than  500 
parts  per  million  by  volume  above 
background  shall  be  repaired  as  soon  as 
practical  except  as  provided  in 
paragraph  (d)(3)  of  this  section.  Records 
shall  be  generated  as  specified  in 

§  65.163(a)(3)  when  a  leak  is  detected. 

(i)  A  f^st  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(ii)  Except  as  provided  in  paragraph 
{d)(3)  of  this  section,  repairs  shall  be 
completed  no  later  than  15  calendar 
days  after  the  leak  is  detected  or  at  the 
beginning  of  the  next  introduction  of 
vapors  to  the  system,  whichever  is  later. 

(3)  Delay  of  repair  of  a  closed  vent 
system  for  which  leaks  have  been 
detected  is  allowed  if  repair  within  15 


days  after  a  leak  is  detected  is 
technically  infeasible  without  a  closed 
vent  system  shutdown,  as  defined  in 
§  65.2,  or  if  the  owner  or  operator 
determines  that  emissions  resulting 
from  immediate  repair  would  be  greater 
than  the  emissions  likely  to  result  from 
delay  of  repair.  Repair  of  such 
equipment  shall  be  completed  as  soon 
as  practical,  but  not  later  than  the  end 
of  the  next  closed  vent  system 
shutdown. 

§65.144    Fuel  gas  systems  and  processes 
to  which  storage  vessel,  transfer  rack,  or 
equipment  leak  regulated  material 
emissions  are  routed. 

(a)  Equipment  and  operating 
requirements  for  fuel  gas  systems  and 
processes.  (1)  Except  diu'ing  periods  of 
startup,  shutdown,  and  malfunction  as 
specified  in  §  65.3(a),  the  fuel  gas 
system  or  process  shall  be  operating  at 
all  times  when  regulated  material 
emissions  are  routed  to  it. 

(2)  The  owner  or  operator  of  a  transfer 
rack  subject  to  the  provisions  of  this 
subpart  shall  ensure  that  no  pressure 
relief  device  in  the  transfer  rack's 
system  retmning  vapors  to  a  fuel  gas 
system  or  process  shall  open  to  the 
atmosphere  dining  loading.  Pressure 
reUef  devices  needed  for  safety  purposes 
are  not  subject  to  this  paragraph  (a)(2). 

(3)  Each  process  piping  system 
collecting  regulated  material  from  a 
transfer  rack  shall  be  designed  and 
operated  so  that  regulated  material 
vapors  collected  at  one  loading  arm  will 
not  pass  through  another  loading  arm  in 
the  rack  to  the  atmosphere. 

(b)  Fuel  gas  system  and  process 
compliance  determination.  (1)  If 
emissions  are  routed  to  a  fuel  gas 
system,  there  is  no  requirement  to 
conduct  a  performance  test  or  design 
evaluation. 

(2)  For  storage  vessels  and  transfer 
racks,  and  if  emissions  are  routed  to  a 
process,  the  regulated  material  in  the 
emissions  shall  predominantly  meet  one 
of,  or  a  combination  of.  the  following 
conditions,  and  the  compliance 
demonstration  requirements  in 
paragraph  fb)(3)  of  this  section,  if 
applicable: 

(i)  Recycled  and/or  consumed  in  the 
same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process; 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  regulated 
materials; 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 

(3)  To  demonstrate  compliance  with 
paragraph  (b)(2)  of  this  section  for  a 
storage  vessel,  the  owner  or  operator 
shall  prepare  a  design  evaluation  (or 
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engineering  assessment)  that 
demonstrates  the  extent  to  which  one  or 
more  of  the  conditions  specified  in 
paragraphs  (b)(2)(i)  through  (iv)  of  this 
section  are  heing  met.  The  owner  or 
operator  shall  submit  the  design 
evaluation  as  specified  in  §  65.165(a)(1). 
(c)  Statement  of  connection  to  fuel  gas 
system.  For  storage  vessels  and  transfer 
racks,  the  owner  or  operator  shall 
submit  the  statement  of  connection 
reports  for  fuel  gas  systems  specified  in 
§  65.165(a)(2)  and/or  (a)(3),  as 
appropriate. 

§  65. 1 45  Nonftare  control  devices  used  to 
control  emissions  from  storage  vessels  or 
low-ttiroughput  transfer  racks. 

(a)  Nonflare  control  device  equipment 
and  operating  requirements.  The  owner 
or  operator  shall  operate  and  maintain 
the  nonflare  control  device,  including  a 
halogen  reduction  device  for  a  low- 
throughput  transfer  rack,  so  that  the 
monitored  parameters  defined  as 
required  in  paragraph  (c)  of  this  section 
remain  within  the  ranges  specified  in 
the  Initial  Compliance  Status  Report 
whenever  emissions  of  regulated 
material  are  routed  to  the  control  device 
and  halogen  reduction  device,  except 
during  periods  of  startup,  shutdown, 
and  malfunction  as  specified  in 

§  65.3(a). 

(b)  Nonflare  control  device  design 
evaluation  or  performance  test 
requirements.  When  using  a  control 
device  other  than  a  flare,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  paragraph  (b)(l)(i),  (ii), 
or  (iii)  of  this  section  except  as  provided 
in  paragraph  (b)(2)  of  this  section. 
Owners  or  operators  of  halogenated  low- 
throughput  transfer  rack  vent  streams 
routed  to  a  combustion  device  and  then 
to  a  halogen  reduction  device  to  meet 
the  specifications  of  §65. 83(b)(1),  must 
also  meet  the  requirements  of  paragraph 
{b)(3)  of  this  section. 

(1)  Unless  a  design  evaluation  or 
performance  test  as  required  in  the 
referencing  subpart  was  previously 
conducted  and  submitted  for  the  storage 
vessel  or  low-throughput  transfer  rack, 
the  owner  or  operator  shall  either 
prepare  and  submit  with  the  Initial 
Comphance  Status  Report,  as  specified 
in  §  65.165(b),  a  design  evaluation  that 
includes  the  information  specified  in 
paragraph  (b)(l)(i)  of  this  section,  or  the 
results  of  the  performance  test  as 
described  in  paragraph  (b)(l)(ii)  or  (iii) 
of  this  section. 

(i)  Design  evaluation.  The  design 
evaluation  shall  include  documentation 
demonstrating  that  the  control  device 
being  used  achieves  the  required  control 
efficiency  during  the  reasonably 
expected  maximum  storage  vessel  filling 


or  transfer  loading  rate.  This 
documentation  is  to  include  a 
description  of  the  gas  stream  that  enters 
the  control  device,  including  flow  and 
regulated  material  cdntent;  and 
additionally  for  storage  vessels,  the 
effects  of  varying  liquid  level 
conditions;  and  the  information 
specified  in  paragraphs  (b)(l)(i)(A) 
through  (E)  of  this  section,  as 
applicable.  This  documentation  shall  be 
submitted  with  the  Initial  Compliance 
Status  Report  as  specified  in  §  65.165(b). 

(A)  The  efficiency  determination  is  to 
include  consideration  of  all  vapors, 
gases,  and  liquids,  other  than  fuels, 
received  by  the  control  device. 

(B)  If  an  enclosed  combustion  device 
with  a  minimum  residence  time  of  0.5 
seconds  and  a  minimum  temperature  of 
760  °C  is  used  to  meet  the  emission 
reduction  requirement  specified  in 

§  65.42(b)(5)  for  storage  vessels,  or 
§  65.83(a)(1)  for  transfer  racks, 
dociunentation  that  those  conditions 
exist  is  sufficient  to  meet  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section. 

(C)  Except  as  provided  in  paragraph 
(b)(l)(i)(B)  of  this  section  for  enclosed 
combustion  devices,  the  design 
evaluation  shall  include  the  estimated 
autoignition  temperature  of  the  stream 
being  combusted,  the  flow  rate  of  the 
stream,  the  combustion  temperature, 
and  the  residence  time  at  the 
combustion  temperatiu-e. 

(D)  For  carbon  adsorbers,  the  design 
evaluation  shall  include  the  estimated 
affinity  of  the  regulated  pollutant  vapors 
for  carbon,  the  amount  of  carbon  in  each 
bed,  the  number  of  beds,  the  humidity, 
the  temperature,  the  flow  rate  of  the 
inlet  stream  and,  if  applicable,  the 
desorption  schedule,  the  regeneration 
stream  pressure  or  temperature,  and  the 
flow  rate  of  the  regeneration  stream.  For 
vacuum  desorption,  pressure  drop  shall 
be  included. 

(E)  For  condensers,  the  design 
evaluation  shall  include  the  final 
tempera tiire  of  the  stream  vapors,  the 
type  of  condenser,  and  the  design  flow 
rate  of  the  emission  stream. 

(ii)  Performance  test.  A  performance 
test  is  acceptable  to  demonstrate 
compliance  with  §  65.42(b)(5)  for 
storage  vessels,  and  §  65.83(a)(1)  for 
low-throughput  transfer  racks.  Thp 
owner  or  operator  is  not  required  to 
prepare  a  design  evaluation  for  the 
control  device  as  described  in  paragraph 
(b)(l)(i)  of  this  section  if  a  performance 
test  will  be  performed  that  meets  the 
following  criteria: 

(A)  The  performance  test 
demonstrates  that  the  control  device 
achieves  greater  than  or  equal  to  the 
required  control  efficiency  specified  in 


§  65.42(b)(5)  for  storage  vessels,  or 
§  65.83(a)(1)  for  transfer  racks;  and 

(B)  The  performance  test  meets  the 
applicable  performance  test 
requirements  of  §§  65.157  and  65.158, 
and  the  results  are  submitted  as  part  of 
the  Initial  Compliance  Status  Report  as 
specified  in  §65. 165(b). 

(iii)  If  the  control  device  used  to 
comply  with  §  65.42(b)(5)  for  storage 
vessels,  or  with  §  65.83(a)(1)  for  low- 
throughput  transfer  racks,  as  applicable, 
is  also  used  to  comply  with  §  65.63(a)(2) 
for  process  vents,  or  §  65.83(a)(1)  for 
high-throughput  transfer  racks,  a 
performance  test  required  by 
§§  65.148(b),  65.149(b),  65.150(b). 
65.151(b),  65.152(b),  or  65.155(b)  is 
acceptable  to  demonstrate  compliance 
with  §  65.42(b)(5)  for  storage  vessels,  or 
§  65.83(a)(1)  for  low-throu^put  transfer 
racks,  as  apphcable.  The  owner  or 
operator  is  not  required  to  prepare  a 
design  evaluation  for  the  control  device 
as  described  in  paragraph  (b)(l)(i)  of  this 
section,  if  a  performance  test  will  be 
performed  which  meets  the  following 
criteria: 

(A)  The  performance  test 
demonstrates  that  the  control  device 
achieves  greater  than  or  equal  to  the 
required  control  efficiency  specified  in 
§  65.42(b)(5)  for  storage  vessels,  or 

§  65.83(a)(1)  for  transfer  racks;  and 

(B)  The  performance  test  is  submitted 
as  part  of  the  Initial  Compliance  Status 
Report  as  specified  in  §  65.165(b). 

(2)  A  design  evaluation  or 
performance  test  is  not  required  if  the 
owner  or  operator  uses  a  combustion 
device  meeting  the  criteria  in  paragraph 
(b)(2)(i),  (ii),  (iii),  or  (iv)  of  this  section 
cmd  reports  as  specified  in  §  65.165(f). 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  (150  million  British  thermal 
units  per  hour)  or  greater. 

(ii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  meets  either  of  the  following 
requirements: 

(A)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266, 
subpart  H;  or 

(B)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266, 
subpart  H. 

(iii)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  meets 
either  of  the  following  requirements: 

(A)  The  incinerator  has  been  issued  a 
final  permit  imder  40  CFR  part  270  and 
coqiplies  with  the  requirements  of  40 
CFR  part  264,  subpart  O;  or 

(B)  The  incinerator  has  certified 
compliance  with  the  interim  status 


requirements  of  40  CFR  part  265, 
subpart  O. 

(iv)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel. 

(3)  Halogen  reduction  devices  used  for 
transfer  racks.  Unless  a  design 
evaluation  or  performance  test  as 
required  in  the  referencing  subpart  was 
previously  conducted  and  submitted  for 
a  halogen  reduction  device  following  a 
combustion  device  for  a  low-throughput 
transfer  rack,  the  owner  or  operator 
shall  either  prepare  and  submit  with  the 
Initial  Compliance  Status  Report,  as 
specified  in  §  65.165(b),  a  design 
evaluation  that  includes  the  information 
specified  in  paragraph  (b)(3)(i)  of  this 
section,  or  the  results  of  the 
performance  test  as  described  in 
paragraph  (b)(3)(ii)  or  (iii)  of  this 
section.  The  provisions  of  this 
paragraph  (b)(3)  apply  to  owners  or 
operators  using  a  halogen  reduction 
device  following  a  combustion  device  to 
comply  with  §65. 83(b)(1). 

(i)  Design  evaluation.  The  design 
evaluation  shall  include  documentation 
demonstrating  that  the  halogen 
reduction  device  being  used  achieves 
the  required  control  efficiency  during 
the  reasonably  expected  maximum 
transfer  loading  rate.  This 
dociunentation  is  to  include  a 
description  of  the  gas  stream  that  enters 
the  halogen  reduction  device,  including 
flow  and  regulated  material  content. 
The  efficiency  determination  is  to 
include  consideration  of  all  vapors, 
gases,  and  liquids,  other  than  fuels, 
received  by  the  halogen  reduction 
device.  This  documentation  shall  be 
submitted  with  the  Initial  Compliance 
Status  Report  as  specified  in  §  65.165(b). 

(ii)  Performance  test.  A  performance 
test  is  acceptable  to  demonstrate 
compliance  with  §  65.83(b)(1)  for  low- 
throughput  transfer  racks.  The  owner  or 
operator  is  not  required  to  prepare  a 
design  evaluation  for  the  halogen 
reduction  device  as  described  in 
paragraph  (b)(3)(i)  of  this  section  if  a 
performance  test  will  be  performed  that 
meets  the  following  criteria: 

(A)  The  performance  test 
demonstrates  that  the  halogen  reduction 
device  achieves  greater  than  or  equal  to 
the  required  control  efficiency  specified 
in  §  65.83(b)(1)  for  transfer  racks;  and 

(B)  The  performance  test  meets  the 
applicable  performance  test 
requirements  of  §§  65.157  and  65.158, 
and  the  results  are  submitted  as  part  of 
the  Initial  Compliance  Status  Report  as 
specified  in  §  65.165(b). 

(iii)  If  the  halogen  reduction  device 
used  to  comply  vdth  §  65.83(b)(1)  for 
low-throughput  transfer  racks,  is  also 
used  to  comply  with  §  65.63(b)(1)  for 


process  vents,  or  §  65.83(b)(1)  for  high- 
throughput  transfer  racks,  a 
performance  test  required  by  §  65.154(b) 
is  acceptable  to  demonstrate  compliance 
with  §  65.83(b)(1)  for  low-throughput 
transfer  racks.  The  owner  or  operator  is 
not  required  to  prepare  a  design 
evaluation  for  the  halogen  reduction 
device  as  described  in  paragraph 
(b)(3)(i)  of  this  section,  if  a  performance 
test  vrill  be  performed  which  meets  the 
following  criteria: 

(A)  The  performance  test 
demonstrates  that  the  halogen  reduction 
device  achieves  greater  than  or  equal  to 
the  required  control  efficiency  specified 
in  §  65.83(b)(1)  for  transfer  racks;  and 

(B)  The  performance  test  is  submitted 
as  part  of  the  Initial  Compliance  Status 
Report  as  specified  in  §  65.165(b). 

(c)  Nonflare  control  device  monitoring 
requirements.  (1)  Unless  previously 
established  under  an  applicable 
standard  prior  to  the  implementation 
date  of  this  part  as  specified  in  §  65.1(f), 
the  owner  or  operator  shall  submit  with 
the  Initial  Compliance  Status  Report  a 
monitoring  plan  containing  the 
information  specified  in  §  65.165(b)  to 
identify'  the  parameters  that  will  be 
monitored  to  assure  proper  operation  of 
the  control  device.  The  owner  or 
operator  of  a  halogenated  low- 
throughput  transfer  rack  vent  stream 
routed  to  a  combustion  device  and  then 
to  a  halogen  reduction  device  to  meet 
the  specifications  of  §  65.83(b)(1)  shall 
submit  with  the  Initial  Compliance 
Status  Report  a  monitoring  plan 
containing  the  information  specified  in 
§  65.165(b)  to  identify  the  parameters 
that  will  be  monitored  to  assure  proper 
operation  of  the  halogen  reduction 
device. 

(2)  The  owner  or  operator  shall 
monitor  the  parameters  specified  in  the 
Initial  Compliance  Status  Report  or  in 
the  operating  permit.  Records  shall  be 
generated  as  specified  in  §  65.163(b)(1). 

§  65.146    Nonflare  control  devices  used  for 
equipment  leaks  only. 

(a)  Equipment  and  operating 
requirements.  (1)  Owners  or  operators 
using  a  nonflare  control  device  to  meet 
the  applicable  requirements  in 

§  65.115(b)  shall  meet  the  requirements 
of  this  section. 

(2)  Control  devices  used  to  comply 
with  the  provisions  of  this  subpart  shall 
be  operated  at  all  times  when  emissions 
are  vented  to  them. 

(b)  Performance  test  requirements.  A 
performance  test  is  not  required  for  any 
nonflare  control  device  used  only  to 
control  emissions  from  equipment  leaks. 

(c)  Monitoring  requirements.  Owmers 
or  operators  of  control  devices  that  are 
used  only  to  comply  with  the  provisions 


of  §  65.115(b)  shall  monitor  these 
control  devices  to  ensure  that  they  are 
operated  and  maintained  in 
conformance  with  their  design.  The 
owner  or  operator  shall  maintain  the 
records  as  specified  in  §  65.163(d). 

§65.147    Flares. 

(a)  Flare  equipment  and  operating 
requirements.  Flares  subject  to  this 
subpart  shall  meet  the  performance 
requirements  of  paragraphs  (a)(1) 
through  (7)  of  this  section. 

(1)  Flares  shall  be  operated  at  all 
times  when  emissions  are  vented  to 
them. 

(2)  Flares  shall  be  designed  for  and 
operated  with  no  visible  emissions  as 
determined  by  the  methods  specified  in 
paragraph  (b){3)(i)  of  this  section,  except 
for  periods  not  to  exceed  a  total  of  5 
minutes  during  any  2  consecutive 
hours. 

(3)  Flares  shall  be  operated  with  a 
flare  flame  or  at  least  one  pilot  flame 
present  at  all  times,  as  determined  by 
the  methods  specified  in  paragraph  (c) 
of  this  section. 

(4)  An  owner/operator  has  the  choice 
of  adhering  to  either  the  heat  content 
specifications  in  paragraph  (a)(4)(ii)  of 
this  section  and  the  maximum  tip 
velocity  specifications  in  paragraph 
(a)(6)  of  this  section,  or  adhering  to  the 
requirements  in  paragraph  (a)(4)(i)  of 
this  section. 

(i)(A)  Flares  shall  be  used  that  have  a 
diameter  of  3  inches  or  greater,  are 
nonassisted,  have  a  hydrogen  content  of 
8.0  percent  (by  volume),  or  greater,  and 
are  designed  for  and  operated  with  an 
exit  velocity  less  than  37.2  m/sec  (122 
ft/sec)  and  less  than  the  velocity,  Vma», 
as  determined  by  Equation  147-1  of  this 
section: 

V_=(Xh2-K,)*K,         (Eq.  147-1) 

Where: 

VmaK  =  Maximum  permitted  velocity,  m/ 
sec. 

Ki  =  Constant,  6.0  volume-percent 
hydrogen. 

K2  =  Constant.  3.9  (m/sec) /volume- 
percent  hydrogen. 

Xh2  =  The  volume-percent  of  hydrogen, 
on  a  wet  basis,  as  calculated  by 
using  the  American  Society  for 
Testing  and  Materials  (ASTM) 
Method  D 1946-77  (incorporated  by 
reference  as  specified  in  §65.13). 
(B)  The  actual  exit  velocity  of  a  flare 

shall  be  determined  by  the  method 

specified  in  paragraph  (b)(3)(iii)  of  this 

section, 
(ii)  Flares  shall  be  used  only  when  the 

net  heating  value  of  the  gas  being 

combusted  is  11.2  megajoules  per 

standard  cubic  meter  (300  British 
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thennal  units  per  standard  cubic  foot)  or 
greater  if  the  flare  is  steam-assisted  or 
air-assisted,  or  when  the  net  heating 
value  of  the  gas  being  combusted  is  7.45 
megajoules  per  standard  cubic  meter 
(200  British  thermal  units  per  standard 
cubic  foot)  or  greater  if  the  flare  is 
nonassisted.  The  net  heating  value  of 
the  gas  being  combusted  shall  be 
determined  by  the  methods  specified  in 
paragraph  (b){3)(ii)  of  this  section. 

(5).  Flares  used  to  comply  with  this 
section  shall  be  steam-assisted,  air- 
assisted,  or  nonassisted. 


(6)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity  as  determined  by 
the  methods  specified  in  paragraph 
(b){3)(iii)  of  this  section,  less  than  18.3 
meters  per  second  (60  feet  per  sec) 
except  as  provided  in  the  following  two 
paragraphs,  as  applicable: 

(i)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity  as  determined  by 
the  methods  specified  in  paragraph 
{b)(3)(iii)  of  this  section,  equal  to  or  less 
than  122  meters  per  second  (400  feet  per 
second)  if  the  net  heating  value  of  the 


gas  being  combusted  is  greater  than  37.3 
megajoules  per  standard  cubic  meter 
(1,000  British  thermal  luiits  per 
standard  cubic  foot). 

(ii)  Steam-assisted  and  nonassisted 
flares  shall  be  designed  for  and  operated 
with  an  exit  velocity  as  determined  by 
the  methods  specified  in  paragraph 
(b)(3)(iii)  of  this  section,  less  than  the 
velocity,  V  max  ,  and  less  than  122 
meters  per  second  (400  feet  per  sec), 
where  the  maximum  permitted  velocity, 
Vmax.  is  determined  by  Equation  147-2 
of  this  section: 


LoglO(V™„)  =  (HT+28.8)/31.*7        (Eq.  147-2) 


Where: 

Vm«x  =  Maximum  permitted  velocity, 
meters  per  second. 

28.8  =  Constant. 

31.7  =  Constant. 


Ht  =  The  net  heating  value  as 

determined  in  paragraph  (b)(3)(ii)  of 
this  section. 

(7)  Air-assisted  flares  shall  be 
designed  for  and  operated  with  an  exit 


velocity  as  determined  by  the  methods 
specified  in  paragraph  (b){3)(iii)  of  this 
section,  less  than  the  velocity,  Vmax, 
where  the  maximum  permitted  velocity, 
Vmax.  is  determined  by  Equation  147-3 
of  this  section: 


V^  =  8.706  +  0.7084  (Ht  )        (Eq.  147-3) 


Where: 

Vnuw  =  Maximum  permitted  velocity, 

meters  per  second. 
8.706  =  Constant. 
0.7084  =  Constant. 
Ht  =  The  net  heating  value  as 

determined  in  paragraph  (b)(3)(ii)  of 
this  section. 

(b)  Flare  compliance  determination. 
(1)  Unless  an  initial  flare  compliance 
determination  of  the  flare  was 
previously  conducted  and  submitted 
under  the  referencing  subpart,  the 
owner  or  operator  shall  conduct  an 
initial  flare  compliance  determination  of 
any  flare  used  to  comply  with  the 
provisions  of  this  subpart.  Flare 
compliance  determination  records  shall 
be  kept  as  specified  in  §  65.159(a)  and 
(b)  and  a  flare  compliance 
determination  report  shall  be  submitted 
as  specified  in  §  65.164.  An  owner  or 
operator  is  not  required  to  conduct  a 
performance  test  to  determine  percent 
emission  reduction  or  outlet  regxdated  • 
material  or  TOC  concentration  when  a 
flare  is  used. 

(2)  Unless  aheady  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  a  flare  to  replace 
an  existing  control  device  at  a  later  date, 
the  owner  or  operator  shall  notify  the 
Administrator,  either  by  amendment  of 
the  regulated  soince's  title  V  permit  or, 
if  tide  V  is  not  applicable,  by 
submission  of  the  notice  specified  in 
§  65.167(a).  Upon  implementing  the 


change,  a  flare  compliance 
determination  shall  be  performed  using 
the  methods  specified  in  paragraph 
{b){3)  of  this  section  within  180  days. 
The  compliance  determination  report 
shall  be  submitted  to  the  Administrator 
within  60  days  of  completing  the 
determination  as  provided  in 
§  65.164(b)(2).  If  an  owner  or  operator 
elects  to  use  a  flare  to  replace  an 
existing  final  recovery  device  that  is 
used  on  a  Group  2 A  process  vent,  the 
owner  or  operator  shall  comply  with  the 
applicable  provisions  of  §§  65.63(e)  and 
65.67(b)  and  submit  the  notification 
specified  in  §  65.167(a). 

(3)  Flare  compliance  determinations 
shall  meet  the  requirements  specified  in 
paragraphs  (b)(3){i)  through  (iv)  of  this 
section. 

(i)  Method  22  of  appendix  A  of  part 
60  shall  be  used  to  determine  the 
compliance  of  flares  with  the  visible 
emission  provisions  of  this  subpart.  The 
observation  period  is  2  hours,  except  for 
transfer  racks  as  provided  in  either  one 
of  the  following: 

(A)  For  transfer  racks,  if  the  loading 
cycle  is  less  than  2  horns,  then  the 
observation  period  for  that  run  shall  be 
for  the  entire  loading  cycle. 

(B)  For  transfer  racks,  if  additional 
loading  cycles  are  initiated  within  the  2- 
hour  period,  then  visible  emissions 
observations  shall  be  conducted  for  the 
additional  cycles. 


(ii)  The  net  heating  value  of  the  gas 
being  combusted  in  a  flare  shall  be 
calculated  using  Equation  147—4  of  this 
section: 


Ht  =  K,XDjHj        (Eq.  147-4) 

j=i 

Where: 

Ht  =  Net  heating  value  of  the  sample, 
megajoules  per  standard  cubic 
meter;  where  the  net  enthalpy  per 
mole  of  offgas  is  based  on 
combustion  at  25  °C  and  760 
millimeters  of  mercury  (30  inches 
of  mercmy?),  but  the  standard 
temperature  for  determining  the 
volvune  corresponding  to  1  mole  is 
20  °C; 

Ki  =  1.740  X  10" ■'  (parts  per  million  by 
voliune) '  '  (gram-mole  per  standard 
cubic  meter)  (megajoules  per 
kilocalories),  where  the  standard 
temperature  for  gram  mole  per 
standard  cubic  meter  is  20  °C; 

Dj  =  Concentration  of  sample 

component  j,  in  parts  per  million  by 
volume  on  a  wet  basis,  as  measured 
for  organics  by  Method  18  of 
appendix  A  of  40  CFR  part  60  and 
measured  for  hydrogen  and  carbon 
monoxide  by  Ajnerican  Society  for 
Testing  and  Materials  (ASTM) 
D1946-77  (incorporated  by 
reference  as  specified  in  §  65.13); 
and 


Hj  =  Net  heat  of  combustion  of  sample 
component  j,  Idlocalories  per  gram- 
mole  at  25  °C  and  760  millimeters 
of  mercury  (30  inches  of  merciuy). 
The  heats  of  combustion  of  stream 
components  may  be  determined 
using  ASTM  D2382-76 
(incorporated  by  reference  as 
specified  in  §  65.13)  if  published 
values  are  not  available  or  cannot 
be  calculated, 
(iii)  The  actual  exit  velocity  of  a  flare 
shall  be  determined  by  dividing  the 
volumetric  flow  rate  (in  units  of 
standard  temperature  and  pressure),  as 
determined  by  Method  2,  2 A,  2C,  or  2D 
of  appendix  A  of  40  CFR  part  60  as 
appropriate,  by  the  imobstructed  (free) 
cross-sectional  area  of  the  flare  tip. 

(iv)  Flare  flame  or  pilot  monitors,  as 
applicable,  shall  be  operated  during  any 
flare  compliance  determination. 

(c)  Flare  monitoring  requirements. 
Where  a  flare  is  used,  a  device 
(including  but  not  limited  to  a 
thermocouple,  ultraviolet  beam  sensor, 
or  infrared  sensor)  capable  of 
continuously  detecting  that  at  least  one 
pilot  flame  or  the  flare  flame  is  present 
is  required.  Flame  monitoring  and 
compUance  records  shall  be  kept  as 
specified  in  §  65.159(c)  and  (d). 

§65.148    Incinerators. 

(a)  Incinerator  equipment  and 
operating  requirements.  (1)  Owners  or 
operators  using  incinerators  to  meet  the 
98  weight-percent  emission  reduction  or 
20  parts  per  million  by  voliune  ouUet 
concentration  requirement  as  specified 
in  §  65.63(a)(2),  or  40  CFR  60.562- 
l(a)(l)(i)(A)  for  process  vents,  or 

§  65.83(a)(1)  for  high-throughput 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  Incinerators  used  to  comply  with 
the  provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(b)  Incinerator  performance  test 
requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  imder  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b)  and  paragraph 
(b)(2)  of  this  section,  the  owner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  incinerator  used 
to  comply  with  the  provisions  of  this 
subpart  according  to  the  procedures  in 
§§65.157  and  65.158.  Performance  test 
records  shall  be  kept  as  specified  in 

§  65.160(a)  and  (b),  and  a  performance 
test  report  shall  be  submitted  as 
specified  in  §65.164.  As  provided  in 
§  65.145(b)(1),  a  performance  test  may 
be  used  as  an  alternative  to  the  design 
evaluation  for  storage  vessels  and  low- 
throughput  transfer  rack  controls.  As 


provided  in  §  65.146(b),  no  performance 
test  is  required  for  equipment  leaks. 

(2)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
for  a  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O,  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265, 
subpart  O.  The  owner  or  operator  shall 
report  as  specified  in  §  65.165(f). 

(3)  Unless  already  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  an  incinerator  to 
replace  an  existing  control  device  at  a 
later  date,  the  owner  or  operator  shall 
notify  the  Administrator,  either  by 
amendment  of  the  regulated  source's 
title  V  permit  or,  if  title  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  an  incinerator 
performance  test  shall  be  performed 
using  the  methods  specified  in  §65.157 
and  within  180  days  if  required  by 
paragraph  (b)(1)  of  this  section.  The 
performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  days  of  completing  the  determination 
as  provided  in  §65. 164(b)(2).  If  an 
ovkmer  or  operator  elects  to  use  an 
incinerator  to  replace  an  existing 
recovery  device  that  is  used  on  a  Group 
2A  process  vent,  the  owner  or  operator 
shall  comply  with  the  applicable 
provisions  of  §§  65.63(e)  and  65.67(b) 
and  submit  the  notification  specified  in 
§  65.167(a). 

(c)  Incinerator  monitoring 
requirements.  (1)  Where  an  incinerator 
is  used,  a  temperature  monitoring 
device  capable  of  providing  a 
continuous  record  that  meets  the 
provisions  specified  in  paragraph 
(c){l)(i)  or  (ii)  of  this  section  is  required. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §65.156. 

(i)  Where  an  incinerator  other  than  a 
catalytic  incinerator  is  used,  a 
temperatine  monitoring  device  shall  be 
installed  in  the  fire  box  or  in  the 
ductwork  immediately  downstream  of 
the  fire  box  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  incinerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  incinerator.  In  order  to 


establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  of 
§  65.157(b)(1)  or  upon  existing  ranges  or 
Umits  established  under  a  referencing 
subpart. 

§65.149    Boilers  and  process  heaters. 

(a)  Boiler  and  process  heater 
equipment  and  operating  requirements. 
(1)  Chvners  or  operators  using  boilers 
and  process  heaters  to  meet  the  98 
weight-percent  emission  reduction  or  20 
parts  per  million  by  voliune  ouUet 
concentration  requirement  as  specified 
in  §  65.63(a)(2),  or  40  CFR  60.562- 
l(a)(l)(i)(B)  for  process  vents,  or 

§  65.83(a)(1)  for  high-diroughput 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  The  vent  stream  shall  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(3)  Boilers  and  process  heaters  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  operated  at  all  times 
when  emissions  are  vented  to  them. 

(b)  Boiler  and  process  heater 
performance  test  requirements.  (1) 
Unless  an  initial  performance  test  was 
previously  conducted  and  submitted 
under  the  referencing  subpart,  and 
except  as  specified  in  §  65.157(b)  and 
paragraph  (b)(2)  of  this  section,  the 
owner  or  operator  shall  conduct  an 
initial  performance  test  of  any  boiler  or 
process  heater  used  to  comply  with  the 
provisions  of  this  subpart  according  to 
the  procedures  in  §§  65.157  and  65.158. 
Performance  test  records  shall  be  kept  as 
specified  in  §  65.160(a)  and  (b).  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §  65.164.  As 
provided  in  §65. 145(b)(1),  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 

§  65.146(b).  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
when  any  of  the  control  devices 
specified  in  paragraphs  (b)(2)(i)  through 
(iii)  of  this  section  are  used.  The  owner 
or  operator  shall  report  as  specified  in 
§  65.165(f). 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  (150  milUon  British  thermal 
units  per  hour)  or  greater. 

(ii)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
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with  the  primary  fuel  or  is  used  as  the 
primary  fuel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  meets  either  of  the  following 
requirements: 

(A)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266, 
subpart  H;  or 

(B)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266. 
subpart  H. 

(3)  Unless  already  permitted  by  the 
applicable  tide  V  permit,  if  an  owner  or 
operator  elects  to  use  a  boiler  or  process 
heater  to  replace  an  existing  conteol 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regulated 
soince's  title  V  permit  or,  if  title  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  a  boiler  or 
process  heater  performance  test  shall  be 
performed  using  the  methods  specified 
in  §§65.157  and  65.158  within  180  days 
if  required  by  paragraph  (b)(1)  of  this 
section.  The  performance  test  report 
shall  be  submitted  to  the  Administrator 
within  60  days  of  completing  the 
determination  as  provided  in 
§  65.164(b)(2).  If  an  owner  or  operator 
elects  to  use  a  boiler  or  process  heater 
to  replace  an  existing  recovery  device 
that  is  used  on  a  Group  2A  process  vent, 
the  owner  or  operator  shall  comply  with 
the  applicable  provisions  of  §§  65.63(e) 
and  65.67(b)  and  submit  the  notification 
specified  in  §  65.167(a). 

(c)  Boiler  and  process  heater 
monitoring  requirements.  (1)  Where  a 
boiler  or  process  heater  of  less  than  44 
megawatts  (150  million  British  thermal 
units  per  hour)  design  heat  input 
capacity  is  used  and  the  regulated  vent 
stream  is  not  introduced  as  or  with  the 
primary  fuel .  a  temperature  monitoring 
device  in  the  fire  box  capable  of 
providing  a  continuous  record  is 
required.  Any  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  primary  fuel  or  are  used  as  the 
primary  fuel  is  exempt  ft'om  monitoring. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §65.156. 

(2)  Where  monitoring  is  required,  the 
owner  or  operator  shall  establish  a  range 
for  monitored  parameters  that  indicates 
proper  operation  of  the  boiler  or  process 
heater.  In  order  to  estabUsh  the  range, 
the  information  required  in  §  65.165(c) 
shall  be  submitted  in  the  Initial 


Compliance  Status  Report  or  the 
operating  permit  application  or 
amendment.  The  range  may  be  based 
upon  a  prior  performance  test  meeting 
the  specifications  of  §  65.157(b)(1)  or 
upon  existing  ranges  or  limits 
established  under  a  referencing  subpart. 

§  65.1 50    Absorbers  used  as  control 
devices. 

(a)  Absorber  equipment  and  operating 
requirements.  (1)  Owners  or  operators 
using  absorbers  to  meet  the  98  weight- 
percent  emission  reduction  or  20  parts 
per  million  by  volume  outlet 
concentration  requirements  as  specified 
in  §  65.63(a)(2),  or  40  CFR  60.562- 
l(a)(l)(i)(A)  for  process  vents,  or 

§  65.83(a)(1)  for  high-throughput 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  Absorbers  used  to  comply  with  the 
provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(b)  Absorber  performance  test 
requirements,  (l)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  imder  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b),  the  owner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  absorber  used  as 
a  control  device  to  comply  with  the 
provisions  of  this  subpart  according  to 
the  procedures  in  §§  65.157  and  65.158. 
Performance  test  records  shall  be  kept  as 
specified  in  §  65.160(a)  and  (b),  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §  65.164.  As 
provided  in  §65. 145(b)(1),  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 

§  65.146(b),  no  performance'test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  Unless  akeady  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  an  absorber  to 
replace  an  existing  recovery  or  control 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regulated 
source's  title  V  permit  or.  if  tide  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  either  of  the 
following  provisions,  as  applicable, 
shall  be  followed: 

(i)  Replace  final  recovery  device.  If  an 
owner  or  operator  elects  to  replace  the 
final  recovery  device  on  a  process  vent 
with  an  absorber  used  as  a  control 
device,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  §§  65.63(e)  and  65.67(b). 


(ii)  Replace  control  device.  If  an 
owner  or  operator  elects  to  replace  a 
control  device  on  a  Group  1  process 
vent  or  a  high-throughput  transfer  rack 
with  an  absorber  used  as  a  control 
device,  the  owner  or  operator  shall 
perform  a  performance  test  using  the 
methods  specified  in  §§65.157  and 
65.158  within  180  days.  The 
performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  days  of  completing  the  test  as 
provided  in  §65.164^)(2). 

(c)  Absorber  monitoring  requirements. 
(1)  Where  an  absorber  is  used  as  a 
control  device,  either  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record  or  a  scrubbing 
liquid  temperature  monitoring  device 
and  a  specific  gravity  monitoring 
device,  each  capable  of  providing  a 
continuous  record,  shall  be  used. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  absorber.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  of 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart. 

§65.151    Condensers  used  as  control 
devices. 

(a)  Condenser  equipment  and 
operating  requirements.  (1)  Owners  or 
operators  using  condensers  to  meet  the 
98  weight-percent  emission  reduction  or 
20  parts  per  million  by  volume  ouUet 
concentration  requirements  as  specified 
in  §  65.63(a)(2),  or  40  CFR  60.562- 
l(a)(l)(i)(A)  for  process  vents,  or 

§  65.83(a)(1)  for  high-throughput 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  Condensers  used  to  comply  with 
the  provisions  of  this  subpart  shall  be 
operated  at  all  times  when  emissions  are 
vented  to  them. 

(b)  Condenser  performance  test 
requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b).  the  ov^rner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  condenser  used 
as  a  control  device  to  comply  with  the 
provisions  of  this  subpart  according  to 


the  procedures  in  §§  65.157  and  65.158. 
Performance  test  records  shall  be  kept  as 
specified  in  §  65.160(a)  and  (b),  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §  65.164.  As 
provided  in  §  65.145(b)(1).  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 
§  65.146(b).  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  Unless  already  permitted  by  the 
applicable  tide  V  permit,  if  an  owner  or 
operator  elects  to  use  a  condenser  to 
replace  an  existing  recovery  or  control 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regidated 
source's  title  V  permit  or,  if  title  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  either  of  the 
following  provisions,  as  applicable, 
shall  be  followed: 

(i)  Replace  final  recovery  device.  If  an 
owner  or  operator  elects  to  replace  the 
final  recovery  device  on  a  process  vent 
with  a  condenser  used  as  a  control 
device,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  §§  65.63(e)  and  65.67(b). 

(ii)  Replace  control  device.  If  an 
owner  or  operator  elects  to  replace  a 
control  device  on  a  Group  1  process 
vent  or  a  high-throughput  transfer  rack 
with  a  condenser  used  as  a  control 
device,  the  owner  or  operator  shall 
perform  a  performance  test  using  the 
methods  specified  in  §§65.157  and 
65.158  within  180  days.  The 
performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  days  of  completing  the  test  as 
provided  in  §65. 164(b)(2). 

(c)  Condenser  monitoring 
requirements.  (1)  Where  a  condenser  is 
used  as  a  control  device,  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record  or  a  condenser  exit 
(product  side)  temperatine  monitoring 
device  capable  of  providing  a 
continuous  record  shall  be  used. 
Monitoring  results  shall  be  recorded  as 
specified  in  §65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  condenser.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 


may  be  based  upon  a  prior  performance 

test  meeting  the  specifications  in 

§  65.157(b)(1)  or  upon  existing  ranges  or 

limits  established  under  a  referencing 

subpart. 

§  65.1 52    Carbon  adsorbers  used  as 
control  devices. 

(a)  Carbon  adsorber  equipment  and 
operating  requirements.  (1)  ChAmers  or 
operators  using  carbon  adsorbers  to 
meet  the  98  weight-percent  emission 
reduction  or  20  parts  per  million  by 
voliune  outiet  concentration 
requirements  as  specified  in 

§  65.63(a)(2),  or  40  CFR  60.562- 
l(a)(l)(i)(A)  for  process  vents,  or 
§  65.83(a)(1)  for  high-throughput 
transfer  racks,  as  applicable,  shall  meet 
the  requirements  of  this  section. 

(2)  Carbon  adsorbers  used  to  comply 
with  the  provisions  of  this  subpart  shall 
be  operated  at  all  times  when  emissions 
are  vented  to  them. 

(b)  Carbon  adsorber  performance  test 
requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart  and  except  as 
specified  in  §  65.157(b),  the  owner  or 
operator  shall  conduct  an  initial 
performance  test  of  any  carbon  absorber 
used  as  a  control  device  to  comply  with 
the  provisions  of  this  subpart  according 
to  the  procedures  in  §§  65.157  and 
65.158.  Performance  test  records  shall 
be  kept  as  specified  in  §  65.160(a)  and 
(b),  and  a  performance  test  report  shall 
be  submitted  as  specified  in  §  65.164.  As 
provided  in  §65. 145(b)(1),  a 
performance  test  may  be  used  as  an 
alternative  to  the  design  evaluation  for 
storage  vessels  and  low-throughput 
transfer  rack  controls.  As  provided  in 

§  65.146(b).  no  performance  test  is 
required  to  demonstrate  compliance  for 
equipment  leaks. 

(2)  Unless  already  permitted  by  the 
applicable  tide  V  permit,  if  an  owner  or 
operator  elects  to  use  a  carbon  adsorber 
to  replace  an  existing  recovery  or 
control  device  at  a  later  date,  the  owner 
or  operator  shall  notify  the 
Administrator  either  by  amendment  of 
the  regulated  source's  tide  V  permit  or, 
if  dde  V  is  not  applicable,  by 
submission  of  the  notice  specified  in 
§  65.167(a)  before  implementing  the 
change.  Upon  implementing  the  change, 
either  of  the  following  provisions,  as 
applicable,  shall  be  followed: 

(i)  Replace  final  recovery  device.  If  an 
owner  or  operator  elects  to  replace  the 
final  recovery  device  on  a  process  vent 
with  a  carbon  adsorber  used  as  a  control 
device,  the  owner  or  operator  shall 
comply  with  the  applicable  provisions 
of  §§&5.63(e)  and  65.67(b). 


(ii)  Replace  control  device.  If  an 
ov^rner  or  operator  elects  to  replace  a 
control  device  on  a  Group  1  process 
vent  or  high-throughput  transfer  rack 
with  a  carbon  adsorber  used  as  a  control 
device,  the  owner  or  operator  shall 
perform  a  performance  test  using  the 
methods  specified  in  §§65.157  and 
65.158  within  180  days.  The 
performance  test  report  shall  be 
submitted  to  the  Administrator  within 
60  days  of  completing  the  test  as 
provided  in  §65. 164(b)(2). 

(c)  Carbon  adsorber  monitoring 
requirements.  (1)  Where  a  carbon 
adsorber  is  used  as  a  control  device,  an 
organic  monitoring  device  capable  of 
providing  a  continuous  record,  or  an 
integrating  regeneration  stream  flow 
monitoring  device  having  an  acciu^cy  of 
±10  percent  or  better  capable  of 
recording  the  total  regeneration  stream 
mass  or  volumetric  flow  for  each 
regeneration  cycle,  and  a  carbon-bed 
temperatuire  monitoring  device  capable 
of  recording  the  carbon  bed  temperatiu^ 
after  each  regeneration  and  within  15 
minutes  of  completing  any  cooling 
cycle,  shall  be  used.  Monitoring  results 
shall  be  recorded  as  specified  in 
§  65.161.  General  requirements  for 
monitoring  and  continuous  parameter 
monitoring  systems  are  contained  in 
§65.156. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  carbon  adsorber.  Where 
the  regeneration  stream  flow  and 
carbon-bed  temperatine  are  monitored, 
the  range  shall  be  in  terms  of  the  total 
regeneration  stream  flow  per 
regeneration  cycle  and  the  temperatiire 
of  the  carbon-bed  determined  within  15 
minutes  of  the  completion  of  the 
regeneration  cooling  cycle.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart. 

§65.153    Absorbers,  condensers.  cartx>n 
adsorbers,  and  other  recovery  devices  used 
as  final  recovery  devices. 

(a)  Final  recovery  device  equipment 
and  operating  requirements.  (1)  Owners 
or  operators  using  a  recovery  device  to 
meet  the  requirement  to  operate  and 
maintain  a  TRE  above  1 .0  as  si>ecified 
in  §  65.63(a)(3)  for  process  vents  shall 
meet  the  requirements  of  this  section. 

(2)  Recovery  devices  used  to  comply 
with  the  provisions  of  this  subpart  shall 
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be  operated  at  all  times  when  emissions 
are  vented  to  them. 

(b)  Recovery  device  performance  test 
requirements.  (1)  There  are  no 
performance  test  requirements  for 
recovery  devices.  Records  of  TRE  index 
value  determination  shall  be  generated 
as  specified  in  §  65.160(c). 

(2)  Replace  a  final  recovery  device  or 
control  device.  Unless  already  permitted 
by  the  applicable  title  V  permit,  if  an 
owner  or  operator  elects  to  use  a 
recovery  device  to  replace  an  existing 
final  recovery  or  control  device  at  a  later 
date,  the  owner  or  operator  shall  notify 
the  Administrator,  either  by  amendment 
of  the  regulated  source's  tide  V  permit 
or,  if  title  V  is  not  applicable,  by 
submission  of  the  notice  specified  in 
§  65.167(a)  before  implementing  the 
change.  Upon  implementing  the  change, 
the  owner  or  operator  shall  comply  with 
the  applicable  provisions  of  §§  65.63(e) 
and  65.67(b). 

(c)  Recovery  device  monitoring 
requirements.  (1)  Where  an  absorber  is 
the  final  recovery  device  in  the  recovery 
system  and  the  TRE  index  value  is 
between  1.0  and  4.0,  either  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record,  or  a  scrubbing 
liquid  temperatxue  monitoring  device 
and  a  specific  gravity  monitoring 
device,  each  capable  of  providing  a 
continuous  record,  shall  be  used. 
Monitoring  results  shall  be  recorded  as 
specified  in  §  65.161.  General 
requirements  for  monitoring  and 
continuous  parameter  monitoring 
systems  are  contained  in  §65.156. 

(2)  Where  a  condenser  is  the  final 
recovery  device  in  the  recovery  system 
and  the  TRE  index  value  is  between  1.0 
and  4.0,  an  organic  monitoring  device 
capable  of  providing  a  continuous 
record,  or  a  condenser  exit  (product 
side)  temperatiue  monitoring  device 
capable  of  providing  a  continuous 
record,  shall  be  used.  Monitoring  results 
shall  be  recorded  as  specified  in 

§  65.161.  General  requirements  for 
monitoring  and  continuous  parameter 
monitoring  systems  are  contained  in 
§65.156. 

(3)  Where  a  carbon  adsorber  is  the 
final  recovery  device  in  the  recovery 
system  and  the  TRE  index  value  is 
between  1.0  and  4.0,  an  organic 
monitoring  device  capable  of  providing 
a  continuous  record,  or  an  integrating 
regeneration  stream  flow  monitoring 
device  having  an  accuracy  of  ±10 
percent  or  better  capable  of  recording 
the  total  regeneration  stream  mass  or 
volumetric  flow  for  each  regeneration 
cycle,  and  a  carbon-bed  temperature 
monitoring  device  capable  of  recording 
the  carbon-bed  temperatiue  after  each 
regeneration  and  within  15  minutes  of 


completing  any  cooling  cycle,  shall  be 
used.  Monitoring  results  shall  be 
recorded  as  specified  in  §65.161. 
General  requirements  for  monitoring 
and  continuous  parameter  monitoring 
systems  are  contained  in  §  65.156. 

(4)  Unless  previously  approved  by  the 
Administrator  under  an  applicable 
standard  prior  to  the  unplementation 
date  of  this  part,  as  specified  in  §65. 1(f), 
if  an  owner  or  operator  uses  a  recovery 
device  other  than  those  listed  in  this 
subpart,  the  owner  or  operator  shall 
submit  a  description  of  planned 
monitoring,  reporting  and 
recordkeeping  procedures  as  required 
imder  §65. 162(e).  The  Administrator 
will  approve  or  deny  the  proposed 
monitoring,  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  submission  or  permit 
application  or  by  other  appropriate 
means. 

(5)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  recovery  device.  In 
order  to  establish  the  range,  the 
information  required  in  §  65.165(c)  shall 
be  submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 

§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  under  a  referencing 
subpart.  Where  the  regeneration  stream 
flow  and  carbon-bed  temperatiue  are 
monitored,  the  range  shall  be  in  terms 
of  the  total  regeneration  stream  flow  per 
regeneration  cycle,  and  the  temperature 
of  the  carbon-bed  determined  within  15 
minutes  of  the  completion  of  the 
regeneration  cooling  cycle. 

§65.154    Halogen  scrubbers  and  other 
halogen  reduction  devices. 

(a)  Halogen  scrubber  and  other 
halogen  reduction  device  equipment 
and  operating  requirements.  (1)  An 
owner  or  operator  of  halogen  scrubbers 
and  other  halogen  reduction  devices 
subject  to  this  subpart  shall  reduce  the 
overall  emissions  of  hydrogen  halides 
and  halogens  by  99  percent,  or  reduce 
the  oudet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilograms 
per  hoiu  (0.99  pound  per  hour)  as 
specified  in  §  65.63(b)  for  process  vents, 
or  §  65.83(b)  for  transfer  racks,  as 
appUcable,  and  shall  meet  the 
requirements  of  this  section. 

(2)  Halogen  scrubbers  and  other 
halogen  reduction  devices  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  operated  at  all  times 
when  emissions  are  vented  to  them. 

(b)  Halogen  scrubber  and  other 
halogen  reduction  device  performance 


test  requirements.  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart,  an  owner  or 
operator  of  a  combustion  device 
followed  by  a  halogen  scrubber  or  other 
halogen  reduction  device  to  control 
halogenated  vent  streams  in  accordance 
with  §  65.63(b)(1)  for  process  vents,  or 
§  65.83(b)(1)  for  transfer  racks  shall 
conduct  an  initial  performance  test  to 
determine  compliance  with  the  control 
efficiency  or  emission  limits  for 
hydrogen  halides  and  halogens 
according  to  the  procediu-es  in  §§65.157 
and  65.158.  Performance  test  records 
shall  be  kept  as  specified  in  §  65.160(a) 
and  (b),  and  a  performance  test  report 
shall  be  submitted  as  specified  in 
§65.164. 

(c)  Halogen  scrubber  and  other 
halogen  reduction  device  monitoring 
requirements.  (1)  Where  a  halogen 
scrubber  is  used,  the  monitoring 
equipment  specified  in  paragraphs 
(c)(l)(i)  and  (ii)  of  this  section  is 
required  for  the  scrubber.  Monitoring 
results  shall  be  recorded  as  specified  in 
§  65.161.  General  requirements  for 
monitoring  and  continuous  parameter 
monitoring  systems  are  contained  in 
§65.156. 

(i)  A  pH  monitoring  device  capable  of 
providing  a  continuous  record  shall  be 
installed  to  monitor  the  pH  of  the 
scrubber  effluent. 

(ii)  A  flow  meter  capable  of  providing 
a  continuous  record  shall  be  located  at 
the  scrubber  influent  for  liquid  flow. 
Gas  stream  flow  shall  be  determined 
using  one  of  the  following  procedures: 

(A)  The  owner  or  operator  may 
determine  gas  stream  flow  using  the 
design  blower  capacity,  with 
appropriate  adjustments  for  pressure 
drop. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CFR  parts  264  through 
266  that  have  required  a  determination 
of  the  liquid  to  gas  (L/G)  ratio  prior  to 
the  applicable  compliance  date  for  the 
chemical  manufacturing  process  unit  of 
which  it  is  part,  as  specified  in  40  CFR 
63.100(k)  (if  the  referencing  subpart  is 
40  CFR  part  63,  subpart  F),  or  prior  to 
the  implementation  date  as  specified  in 
§  65.1(f)  (for  all  other  referencing 
subparts),  the  owner  or  operator  may 
determine  gas  stream  flow  by  the 
method  that  had  been  utilized  to 
comply  with  those  regulations.  A 
determination  that  was  conducted  prior 
to  that  compliance  date  may  be  utilized 
to  comply  with  this  subpart  if  it  is  still 
representative. 

(C)  The  owner  or  operator  may 
prepare  and  implement  a  gas  stream 
flow  determination  plan  that  documents 
an  appropriate  method  that  will  be  used 


to  determine  the  gas  stream  flow.  The 
plan  shall  require  determination  of  gas 
stream  flow  by  a  method  that  will  at 
least  provide  a  value  for  either  a 
representative  or  the  highest  gas  stream 
flow  anticipated  in  the  scrubber  during 
representative  operating  conditions 
other  than  startups,  shutdov«is,  or 
malfunctions.  The  plan  shall  include  a 
description  of  the  methodology  to  be 
followed  and  an  explanation  of  how  the 
selected  methodology  will  reliably 
determine  the  gas  stream  flow  and  a 
description  of  the  records  that  will  be 
maintained  to  document  the 
determination  of  gas  stream  flow.  The 
owner  or  operator  shall  maintain  the 
plan  as  specified  in  §  65.5. 

(2)  Where  a  halogen  reduction  device 
other  than  a  scrubber  is  used,  the 
procedures  in  §  65.162(e)  shall  be 
followed  to  establish  monitoring 
parameters. 

(3)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  scrubber  or  other 
halogen  reduction  device.  In  order  to 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 

§  65.157(b)(1),  or  upon  existing  ranges 
or  limits  established  imder  a  referencing 
subpart. 

§  65.1 55    Other  control  devices. 

(a)  Other  control  device  equipment 
and  operating  requirements.  (1)  Owners 
or  operators  using  a  control  device  other 
than  one  listed  in  §§  65.147  through 
65.152  to  meet  the  98  weight-percent 
emission  reduction  or  20  parts  per 
million  by  volume  oudet  concentration 
requirements  specified  in  §  65.63(a)(2), 
or  40  CFR  60.562-l(a)(l)(i)(A)  for 
process  vents,  or  §  65.83(a)(1)  for  high- 
throughput  transfer  racks,  as  applicable, 
shall  meet  the  requirements  of  this 
section. 

(2)  Other  control  devices  used  to 
comply  with  the  provisions  of  this 
subpart  shall  be  operated  at  all  times 
when  emissions  are  vented  to  them. 

(b)  Other  control  device  performance 
test  requirements.  (1)  Unless  an  initial 
performance  test  was  previously 
conducted  and  submitted  under  the 
referencing  subpart,  an  owner  or 
operator  of  a  control  device  other  than 
those  specified  in  §§  65.147  through 
65.152,  to  comply  with  §  65.63(a)(2)  for 
process  vents,  or  §  65.83(a)(1)  for  high- 
throughput  transfer  racks,  shall  perform 
cm  initial  performance  test  according  to 
the  procedures  in  §§  65.157  and  65.158. 


Performance  test  records  shall  be  kept  as 
specified  in  §  65.160(a)  and  (b),  and  a 
performance  test  report  shall  be 
submitted  as  specified  in  §  65.164. 

(2)  Unless  already  permitted  by  the 
applicable  title  V  permit,  if  an  owner  or 
operator  elects  to  use  another  control 
device  to  replace  an  existing  control 
device  at  a  later  date,  the  owner  or 
operator  shall  notify  the  Administrator, 
either  by  amendment  of  the  regulated 
source's  tide  V  permit  or,  if  tide  V  is  not 
applicable,  by  submission  of  the  notice 
specified  in  §  65.167(a)  before 
implementing  the  change.  Upon 
implementing  the  change,  another 
control  device  performance  test  shall  be 
performed  using  the  methods  specified 
in  §§65.157  and  65.158  within  180  days 
if  required  by  paragraph  (b)(1)  of  this 
section.  The  performance  test  report 
shall  be  submitted  to  the  Administrator 
within  60  days  of  completing  the 
determination  as  provided  in 
§  65.164(b)(2).  If  an  owner  or  operator 
elects  to  use  a  control  device  to  replace 
an  existing  recovery  device  that  is  used 
on  a  Group  2A  process  vent,  the  owner 
or  operator  shall  comply  with  the 
applicable  provisions  of  §§  65.63(e)  and 
65.67(b)  and  submit  the  notification 
specified  in  §65. 167(a). 

(c)  Other  control  device  monitoring 
requirements.  (1)  Unless  previously 
submitted  and  approved  under  the 
referencing  subpart,  if  an  owner  or 
operator  uses  a  control  device  other 
than  those  listed  in  this  subpart,  the 
owner  or  operator  shall  submit  a 
description  of  planned  monitoring, 
reporting,  and  recordkeeping 
procedures  as  required  imder 
§  65.162(e).  The  Administrator  will 
approve,  deny,  or  modify  based  on  the 
reasonableness  of  the  proposed 
monitoring,  reporting,  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  submission  or  permit 
application  or  by  other  appropriate 
means. 

(2)  The  owner  or  operator  shall 
establish  a  range  for  monitored 
parameters  that  indicates  proper 
operation  of  the  control  device.  To 
establish  the  range,  the  information 
required  in  §  65.165(c)  shall  be 
submitted  in  the  Initial  Compliance 
Status  Report  or  the  operating  permit 
application  or  amendment.  The  range 
may  be  based  upon  a  prior  performance 
test  meeting  the  specifications  in 
§  65.157(b)(1)  or  upon  existing  ranges  or 
limits  established  luider  a  referencing 
subpart. 

§65.156    General  monttoring  requirements 
for  control  and  recovery  devices. 

(a)  General  monitoring  requirement 
applicability.  (1)  This  section  applies  to 


the  owner  or  operator  of  a  regulated 
source  required  to  monitor  under  this 
subpart. 

(2)  Flares  subject  to  §  65.147(c)  are  not 
subject  to  the  requirements  of  this 
section. 

(3)  Flow  indicators  are  not  subject  to 
the  requirements  of  this  section. 

(b)  Conduct  of  monitoring.  (1) 
Monitoring  shall  be  conducted  as  set 
forth  in  this  section  and  in  the  relevant 
sections  of  this  subpart  unless  either  of 
the  following  provisions  applies: 

(i)  The  Administrator  specifies  or 
approves  the  use  of  minor  or 
intermediate  changes  in  the  specified 
monitoring  requirements  or  procedures 
as  provided  in  §  65.7(b),  (c),  and  (d);  or 

(li)  The  Administrator  specifies  or 
approves  the  use  of  major  changes  in  the 
specified  monitoring  requirements  or 
procedures  as  provided  in  §  65.7(b),  (c), 
and  (d). 

(2)  When  one  CPMS  is  used  as  a 
backup  to  another  CPMS,  the  owner  or 
operator  shall  report  the  results  from  the 
CPMS  used  to  meet  the  monitoring 
requirements  of  this  subpart.  If  both 
such  CPMS  are  used  diuing  a  particular 
reporting  period  to  meet  the  monitoring 
requirements  of  this  part,  then  the 
owner  or  operator  shall  report  the 
results  from  each  CPMS  for  the  relevant 
compliance  period. 

(c)  Operation  and  maintenance  of 
continuous  parameter  monitoring 
systems.  (1)  All  monitoring  equipment 
shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
manufactiu^rs  specifications  or  other 
written  procedures  that  provide 
adequate  assiu^nce  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(2)  The  owner  or  operator  of  a 
regulated  source  shall  maintain  and 
operate  each  CPMS  as  specified  in  this 
section  or  in  a  relevant  subpart  and  in 
a  manner  consistent  with  good  air 
pollution  control  practices. 

(i)  The  owner  or  operator  of  a 
regidated  source  shall  ensure  the 
immediate  repair  or  replacement  of 
CPMS  parts  to  correct  "routine"  or 
otherwise  predictable  CPMS 
malfunctions.  The  necessary  parts  for 
routine  repairs  of  the  affected 
equipment  shall  be  readily  available. 

(ii)  Except  for  Group  2A  process 
vents,  if  the  startup,  shutdown,  and 
malfunction  plan  is  followed  during  a 
CPMS  startup,  shutdowrn,  or 
malfunction  and  the  CPMS  is  repaired 
immediately,  this  action  shall  be 
reported  in  the  semiannual  startup, 
shutdown,  and  malfunction  report 
required  under  §  65.6(c). 

(iii)  The  Administrator's 
determination  of  whether  acceptable 
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operation  and  maintenance  procedures 
are  being  used  for  the  CPMS  will  be 
based  on  information  that  may  include, 
but  is  not  limited  to,  review  of  operation 
and  maintenance  procedures,  operation 
and  maintenance  records, 
manufacturer's  reconunendations  and 
specifications,  and  inspection  of  the 
CPMS. 

(3)  All  CPMS  shall  be  installed  and 
operational,  and  the  data  verified  as 
specified  in  this  subpart  either  prior  to 
or  in  conjimction  with  conducting 
performance  tests.  Verification  of 
operational  status  shall,  at  a  minimum, 
include  completion  of  the 
manufacturer's  written  specifications  or 
recommendations  for  installation, 
operation,  and  calibration  of  the  system 
or  other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

(4)  All  CPMS  shall  be  installed  such 
that  representative  measurements  of 
parameters  from  the  regulated  source 
are  obtained. 

(5)  In  accordance  with  §  65.3(a)(3), 
except  for  system  breakdowns,  repairs, 
maintenance  periods,  instrument 
adjustments  or  checks  to  maintain 
precision  and  accuracy,  calibration 
checks,  and  zero  and  span  adjustments, 
all  CPMS  shall  be  in  continuous 
operation  when  emissions  are  being 
routed  to  the  monitored  device. 

(d)  Except  for  Group  2A  process 
vents,  the  parameter  monitoring  data 
shall  be  used  to  determine  compliance 
with  the  required  operating  conditions 
for  the  monitored  control  devices.  For 
each  excursion,  except  for  excused 
excursions  and  the  excursions  described 
in  paragraph  {d)(3)  of  this  section,  the 
owner  or  operator  shall  be  deemed  to 
have  failed  to  have  applied  the  control 
in  a  manner  that  achieves  the  required 
operating  conditions. 

(1)  An  excm-sion  means  any  of  the 
three  cases  listed  in  paragraphs  (d)(l)(i) 
through  (iii)  of  this  section.  For  a 
control  device  where  multiple 
parameters  are  monitored,  if  one  or 
more  of  the  parameters  meets  the 
excursion  criteria  in  paragraph  (d){l)(i), 
(ii),  or  (iii)  of  this  section,  this  is 
considered  a  single  excursion  for  the 
day  for  the  control  device. 

(i)  When  the  daily  average  value  of 
one  or  more  monitored  parameters  is 
outside  the  permitted  range. 

(ii)  When  the  period  of  control  or 
recovery  device  operation  is  4  hours  or 
greater  in  an  operating  day,  and 
monitoring  data  are  insiifficient  to 
constitute  a  valid  hoiu  of  data  for  at 
least  75  percent  of  the  operating  hours. 

(iii)  When  the  period  of  control  or 
recovery  device  operation  is  less  than  4 


hours  in  an  operating  day,  and  more 
than  1  hour  during  the  period  of 
operation  does  not  constitute  a  valid 
hour  of  data  due  to  insufficient 
monitoring  data. 

(iv)  Monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data  as  used 
in  paragraphs  (d)(l)(ii)  and  (iii)  of  this 
section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  imder 
§  65.162(d)(4),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
data  if  there  are  less  than  four  data 
values  recorded  during  the  hoiu. 

(2)  One  excused  excursion  for  each 
control  device  or  recovery  device  for 
each  semiannueil  period  is  allowed. 

(3)  The  following  excursions  are  not 
violations  and  do  not  count  as  excused 
excursions: 

(i)  Excursions  which  occur  during 
periods  of  startup,  shutdown,  and 
malfunction,  when  the  source  is  being 
operated  during  such  periods  in 
accordance  with  its  startup,  shutdown, 
and  malfunction  plan  as  required  by 
§65.6. 

(ii)  Excursions  which  occur  due  to 
failure  to  collect  a  valid  hour  of  data 
diuing  periods  of  startup,  shutdown, 
and  malfunction,  when  the  source  is 
being  operated  during  such  periods  in 
accordance  with  its  startup,  shutdown, 
and  malfunction  plan  as  required  by 
§65.6. 

(iii)  Excursions  which  occur  diuing 
periods  of  nonoperation  of  the  regulated 
source  or  portion  thereof,  resulting  in 
cessation  of  the  emissions  to  which 
monitoring  applies. 

(4)  Nothing  in  paragraph  (d)  of  this 
section  shall  be  construed  to  allow  or 
excuse  a  monitoring  parameter 
exciu-sion  caused  by  any  activity  that 
violates  other  applicable  provisions  of 
this  part. 

(5)  Paragraph  (d)  of  this  section 
applies  to  emission  points  and  control 
devices  for  which  continuous 
monitoring  is  required  by  this  subpart, 
and  to  alternatives  to  continuous 
monitoring  systems  such  as  provided  in 
§  65.162(d)(3)  and  (d)(4).  Paragraph 
(d)(3)  of  this  section  also  appUes  to 
emission  points  and  control  devices 
which  are  not  subject  to  continuous 
monitoring  requirements,  such  as 
inspections  of  the  closed  vent  system. 

(e)  Alternative  monitoring  parameter. 
An  owner  or  operator  may  request 
approval  to  monitor  control,  recovery, 
halogen  scrubber,  or  halogen  reduction 
device  operating  parameters  other  than 
those  specified  in  this  subpart  by 
following  the  procedures  specified  in 
§  65.162(e). 


§65.157     Performance  test  and  flare 
compliance  determination  requirements. 

(a)  Performance  tests  and  flare 
compliance  determinations.  Where 
§§65.145  through  65.155  require,  or  the 
owner  or  operator  elects  to  conduct,  a 
performance  test  of  a  nonilare  control 
device  or  a  halogen  reduction  device,  or 
a  compliance  determination  for  a  flare, 
the  requirements  of  paragraphs  (b) 
through  (d)  of  this  section  apply. 

(b)  Prior  test  results  and  waivers. 
Initial  performance  tests  and  initial  flare 
compliance  determinations  are  required 
only  as  specified  in  this  subpart. 

(1)  Unless  requested  by  the 
Administrator,  an  owner  or  operator  is 
not  required  to  conduct  a  performance 
test  or  flare  compliance  determination 
under  this  subpart  if  a  prior 
performance  test  or  compliance 
determination  was  conducted  using  the 
same  methods  specified  in  §  65.158,  and 
either  no  process  changes  have  been 
made  since  the  test  or  the  owner  or 
operator  can  demonstrate  to  the 
Administrator's  satisfaction  that  the 
results  of  the  performance  test,  with  or 
without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes. 

(2)  Individual  performance  tests  and 
flare  compliance  determinations  may  be 
waived  upon  written  application  to  the 
Administrator  per  §  65.164(b)(3)  if,  in 
the  Administrator's  judgment,  the 
soiuce  is  meeting  the  relevant 
standard(s)  on  a  continuous  basis,  or  the 
source  is  being  operated  under  an 
extension  of  compliance  under  40  CFR 
part  63,  or  a  waiver  of  compliance  under 
40  CFR  part  61,  or  the  owner  or  operator 
has  requested  an  extension  of 
compliance  under  40  CFR  part  63,  or  a 
waiver  of  compliance  imder  40  CFR  part 
61,  and  the  Administrator  is  still 
considering  that  request. 

(3)  Approval  of  any  waiver  granted 
under  this  section  shall  not  abrogate  the 
Administrator's  authority  under  the  Act 
or  in  any  way  prohibit  the 
Administrator  from  later  canceling  the 
waiver.  The  cancellation  will  be  made 
only  after  notification  is  given  to  the 
owner  or  operator  of  the  source. 

(c)  Performance  tests  and  flare 
compliance  determinations  schedule. 
(1)  Unless  a  waiver  of  performance 
testing  or  flare  compliance 
determination  is  obtained  under  this 
section  or  the  conditions  of  another 
subpart  of  this  part,  the  owner  or 
operator  shall  perform  such  tests 
specified  in  the  following: 

(i)  Within  180  days  after  the  effective 
date  of  a  relevant  standard  for  a  new 
soiuce  that  has  an  initial  startup  date 
before  the  effective  date  of  that 
standard;  or 


(ii)  Within  180  days  after  initial 
startup  for  a  new  soiux:e  that  has  an 
initial  startup  date  after  the  effective 
date  of  a  relevant  standard;  or 

(iii)  Within  180  days  after  the 
compliance  date  specified  in  a 
referencing  subpart  for  an  existing 
source  or  within  1 80  days  after  startup 
of  an  existing  soxuce  if  the  source  begins 
operation  after  the  effective  date  of  the 
relevant  40  CFR  part  63  emission 
standard;  or 

(iv)  Within  180  days  after  the 
compliance  date  for  an  existing  source 
subject  to  an  emission  standard 
established  pursuant  to  section  112(f)  of 
the  Act;  or 

(v)  Within  180  days  after  the 
termination  date  of  the  source's 
extension  of  compliance  or  a  waiver  of 
compliance  for  an  existing  soiuce  that 
obtains  an  extension  of  compliance 
imder  40  CFR  63.6(i)  or  a  waiver  of 
compliance  under  40  CFR  61.11;  or 

(vi)  Within  180  days  after  the 
compliance  date  for  a  new  source, 
subject  to  an  emission  standard 
established  pursuant  to  section  112(f)  of 
the  Act,  for  which  construction  or 
reconstruction  is  commenced  after  the 
proposal  date  of  a  relevant  standard 
established  pursuant  to  section  112(d)  of 
the  Act  but  before  the  proposal  date  of 
the  relevant  standard  established 
pursuant  to  section  112(f)  of  the  Act  (see 
40  CFR  63.6(b)(4));  or 

(vii)  When  a  promulgated  emission 
standard  under  40  CFR  part  63  is  more 
stringent  than  the  standard  that  was 
proposed  (see  40  CFR  63.6(b)(3)),  the 
owner  or  operator  of  a  new  or 
reconstructed  source  subject  to  that 
standard  for  which  construction  or 
reconstruction  is  commenced  between 
the  proposal  and  promulgation  dates  of 
the  standard  shall  comply  with 
performance  testing  requirements 
within  180  days  after  the  standard's 
effective  date  or  within  180  days  after 
startup  of  the  soiu-ce,  whichever  is  later. 
If  the  promulgated  standard  is  more 
stringent  than  the  proposed  standard, 
the  owner  or  operator  may  choose  to 
demonstrate  compliance  initially  with 
either  the  proposed  or  the  promulgated 
standard.  If  the  owner  or  operator 
chooses  to  comply  with  the  proposed 
standard  initially,  the  owner  or  operator 
shall  conduct  a  second  performance  test 
within  3  years  and  180  days  after  the 
effective  date  of  the  standard,  or  after 
startup  of  the  source,  whichever  is  later, 
to  demonstrate  compliance  with  the 
promulgated  standard. 

(2)  The  Administrator  may  require  an 
owner  or  operator  to  conduct 
performance  tests  and  compliance 
determinations  at  the  regulated  soiuce 


at  any  time  when  the  action  is 
authorized  by  section  114  of  the  Act. 
(d)  Performance  testing  facilities.  If 
required  to  do  performance  testing,  the 
owner  or  operator  of  each  new  regulated 
soiu-ce  and,  at  the  request  of  the 
Administrator,  the  owner  or  operator  of 
each  existing  regulated  source,  shall 
provide  performance  testing  facilities  as 
specified  in  the  following: 

(1)  Sampling  ports  adequate  for  test 
methods  applicable  to  such  source.  This 
includes,  as  applicable,  the  following 
requirements: 

Ii)  Constructing  the  air  pollution 
control  system  such  that  volumetric 
flow  rates  and  pollutant  emission  rates 
can  be  accurately  determined  by 
applicable  test  methods  and  procedures; 
and 

(ii)  Providing  a  stack  or  duct  free  of 
cyclonic  flow  during  performance  tests 
as  demonstrated  by  applicable  test 
methods  and  procediu^es; 

(2)  Safe  sampling  platform(s); 

(3)  Safe  access  to  sampling 
platform(s); 

(4)  Utilities  for  sampling  and  testing 
equipment;  and 

(5)  Any  other  facilities  that  the 
Administrator  deems  necessary  for  safe 
and  adequate  testing  of  a  soiuce. 

§  65.1 58    Performance  test  procedures  for 
control  devices. 

(a)  General  procedures.  Where 
§§65.145  through  65.155  require,  or  the 
owner  or  operator  elects  to  conduct,  a 
performance  test  of  a  control  device  or 
a  halogen  reduction  device,  an  owner  or 
operator  shall  comply  with  the 
requirements  of  (a)(1)  through  (3)  of  this 
section,  as  applicable. 

(1)  Performance  tests  shall  be 
conducted  at  maximiun  representative 
operating  conditions  for  the  process 
unless  the  Administrator  specifies  or 
approves  alternate  operating  conditions. 
During  the  performance  test,  an  owner 
or  operator  may  operate  the  control  or 
halogen  reduction  device  at  maximiun 
or  minimum  representative  operating 
conditions  for  monitored  control  or 
halogen  reduction  device  parameters, 
whichever  results  in  lower  emission 
reduction.  Operations  during  periods  of 
startup,  shutdown,  and  malfunction 
shall  not  constitute  representative 
conditions  for  the  purpose  of  a 
performance  test. 

(2)  Performance  tests  shall  be 
conducted  and  data  shall  be  reduced  in 
accordance  with  the  test  methods  and 
procedures  set  forth  in  this  subpart,  in 
each  relevant  standard,  and,  if  required, 
in  applicable  appendices  of  40  CFR 
parts  51,  60,  61.  and  63  unless  the 
Administrator  allows  revisions  to  the 


test  methods  as  specified  in  one  or  more 
of  the  following  five  paragraphs: 

(i)  The  Administrator  specifies  or 
approves,  in  specific  cases,  the  use  of  a 
test  method  with  minor  or  intermediate 
changes  in  methodology;  or 

(ii)  The  Administrator  approves  the 
use  of  a  major  change  to  a  test  method, 
the  results  of  which  the  Administrator 
has  determined  to  be  adequate  for 
indicating  whether  a  specific  regulated 
source  is  in  compliance;  or 

(iii)  Intermediate  and  major  changes 
to  a  test  method  shall  be  validated  using 
the  applicable  procedures  of  Method 
301  of  appendix  A  of  40  CFR  part  63; 
or 

(iv)  The  Administrator  waives  the 
requirement  for  the  performance  test  as 
provided  in  §  65.157(b)(2)  because  the 
owner  or  operator  of  a  regulated  source 
has  demonstrated  by  other  means  to  the 
Administrator's  satisfaction  that  the 
regulated  source  is  in  compliance  with 
the  relevant  standard;  or 

(v)  The  Administrator  approves  the 
use  of  an  equivalent  method. 

(3)  Each  performance  test  shall  consist 
of  three  separate  runs  using  the 
applicable  test  method.  Except  as 
provided  in  paragraphs  (a)(3){i)  and  (ii) 
of  this  section,  each  run  shall  be 
conducted  for  at  least  1  hour  and  under 
the  conditions  specified  in  this  section. 
For  the  purpose  of  determining 
compliance  with  an  applicable 
standard,  the  arithmetic  mean  of  results 
of  the  three  runs  shall  apply.  In  the 
event  that  a  sample  is  accidentally  lost 
or  conditions  occur  in  which  one  of  the 
three  runs  must  be  discontinued 
because  of  forced  shutdown,  failure  of 
an  irreplaceable  portion  of  the  sample 
train,  extreme  meteorological 
conditions,  or  other  circumstances 
beyond  the  owner  or  operator's  control, 
compliance  may,  upon  the 
Administrator's  approval,  be 
determined  using  the  arithmetic  mean 
of  the  results  of  die  two  other  runs. 

(i)  For  control  devices  that  are  used  to 
control  emissions  from  high-throughput 
transfer  racks,  and  that  are  capable  of 
continuous  vapor  processing  but  do  not 
handle  continuous  emissions  or 
emissions  from  high-throughput  transfer 
racks  that  load  simultaneously  from 
multiple  loading  arms,  each  run  shall 
represent  at  least  one  complete  tank 
truck  or  tank  car  loading  period  during 
which  regulated  materials  are  loaded, 
and  samples  shall  be  collected  using 
integrated  sampling  or  grab  samples 
taken  at  least  four  times  per  hour  at 
approximately  equal  intervals  of  time, 
such  as  15-minute  intervals. 

(ii)  For  intermittent  vapor  processing 
systems  used  for  controlling  high- 
throughput  transfer  rack  emissions  that 
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do  not  handle  continuous  emissions  or 
multiple  loading  arms  of  a  high- 
throughput  transfer  rack  that  load 
simultaneously,  each  run  shall  represent 
at  least  one  complete  control  device 
cycle,  and  samples  shall  be  collected 
using  integrated  sampling  or  grab 
samples  taken  at  least  fovu  times  per 
hour  at  approximately  equal  intervals  of 
time,  such  as  15-minute  intervals. 

(b)  Test  methods.  Where  §§  65.145 
through  65.155  require,  or  the  owner  or 
operator  elects  to  conduct,  a 
performance  test  of  a  control  device  or 
a  halogen  reduction  device,  an  owner  or 
operator  shall  conduct  that  performance 
test  using  the  procedures  in  paragraphs 
{b)(l)  through  (4)  of  this  section,  as 
applicable.  The  regulated  material 
concentration  and  percent  reduction 
may  be  measured  as  either  total 
regulated  material  or  as  TOC  (minus 
methane  and  ethane)  according  to  the 
procedures  specified. 

(1)  Method  1  or  lA  of  appendix  A  of 
40  CFR  part  60  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 

(i)  For  determination  of  compliance 
with  a  percent  reduction  requirement  of 
total  regulated  material  or  TOC, 
sampling  sites  shall  be  located  at  the 
inlet  of  the  control  device  as  specified 
in  the  following  and  at  the  outlet  of  the 
control  device: 


(A)  For  process  vents,  the  control 
device  inlet  sampling  site  shall  be 
located  after  the  final  product  recovery 
device. 

(B)  If  a  vent  stream  is  introduced  with 
the  combustion  air  or  as  a  secondary 
fuel  into  a  boiler  or  process  heater  with 
a  design  capacity  less  than  44 
megawatts  (150  million  British  thermal 
imits  per  hour),  selection  of  the  location 
of  the  inlet  sampling  sites  shall  ensure 
the  measurement  of  total  regulated 
material  or  TOC  (minus  methane  and 
ethane)  concentrations,  as  applicable,  in 
all  vent  streams  and  primary  and 
secondary  fuels  introduced  into  the 
boiler  or  process  heater. 

(ii)  For  determination  of  compliance 
with  the  20  parts  per  million  by  volume 
total  regulated  material  or  TOC  Umit  in 
§  65.63(a)(2),  §  65.83(a)(1),  and  40  CFR 
60.562-l(a)(l)(i)(A),  the  sampling  site 
shall  be  located  at  the  outlet  of  the 
control  device. 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2,  2 A,  2C, 
or  2D  of  appendix  A  of  40  CFR  part  60, 
as  appropriate. 

(3)  To  determine  compliance  with  the 
20  parts  per  million  by  volume  total 
regulated  material  or  TOC  (minus 
methane  and  ethane)  limit,  the  owner  or 
operator  shall  use  Method  18  of 
appendix  A  of  40  CFR  part  60  to 


measure  either  TOC  minus  methane  and 
ethane  or  total  regulated  material,  as 
applicable.  Alternatively,  any  other 
method  or  data  that  have  been  validated 
according  to  the  applicable  procediu^es 
in  Method  301  of  appendix  A  of  40  CFR 
part  63  may  be  used.  Method  25A  may 
be  used  for  transfer  racks  as  detailed  in 
paragraph  (b)(3)(iv)  of  this  section.  The 
procediu^s  specified  in  paragraphs 
(b)(3)(i)  through  (iv)  of  this  section  shall 
be  used  to  calculate  parts  per  milfion  by 
volume  concentration,  corrected  to  3 
percent  oxygen. 

(i)  Except  as  provided  in  paragraphs 
(a)(3)(i)  and  (ii)  of  this  section,  the 
minim\un  sampling  time  for  each  nm 
shall  be  1  boiu-  in  which  either  an 
integrated  sample  or  a  minimum  of  four 
grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(ii)  The  concentration  of  either  TOC 
(minus  methane  or  ethane)  or  total 
regulated  material  shall  be  calculated 
according  to  the  following  two 
paragraphs,  as  appropriate: 

(A)  The  TOC  concentration  (Croc)  is 
the  sum  of  the  concentrations  of  the 
individual  components  and  shall  be 
computed  for  each  run  using  Equation 
158-1  of  this  section: 


CrecotCtoc  -^" 

i-l 


n 


(Eq.  158-1) 


Where: 

Creg.  or  Ctoc=  Concentration  of  total 
regulated  material  or  concentration 
of  TOC  (minus  methane  and 
ethane),  dry  basis,  parts  per  million 
by  voliune. 

X  =  Number  of  samples  in  the  sample 
run. 

n  =  Number  of  components  in  the 
sample. 

Cj,  =  Concentration  of  sample 

components  j  of  sample  i,  dry  basis, 
parts  per  million  by  volume. 

(B)  The  total  regulated  material  (Creg) 
shall  be  computed  according  to  equation 
158-1  of  this  section  except  that  only 
the  regulated  species  shall  be  summed. 
Where  the  regulated  material  is  organic 
HAP's,  the  list  of  organic  HAP's 
provided  in  table  2  of  40  CFR  part  63, 
subpart  F,  shall  be  used. 

(iii)  The  concentration  of  TOC  or  total 
regulated  material,  as  applicable,  shall 
be  corrected  to  3  percent  oxygen  if  a 
combustion  device  is  the  control  device. 


(A)  The  emission  rate  correction 
factor  (or  excess  air)  integrated  sampling 
and  analysis  procedures  of  Method  3B 
of  appendix  A  of  40  CFR  part  60  shall 
be  used  to  determine  the  oxygen 
concentration.  The  sampling  site  shall 
be  the  same  as  that  of  the  regulated 
material  or  organic  compound  samples, 
and  the  samples  shall  be  taken  during 
the  same  time  that  the  regulated 
material  or  organic  compound  samples 
are  taken. 

(B)  The  concentration  corrected  to  3 
percent  oxygen  (Cc)  shall  be  computed 
using  Equation  158-2  of  this  section: 


17.9 


(Eq.  158-2) 


■"l^20.9-%O2j 

Where: 

Cc  =  Concentration  of  TOC  or  regulated 

material  corrected  to  3  percent 

oxygen,  dry  basis,  parts  per  million 

by  volume. 
Cm  =  Concentration  of  TOC  (minus 

methane  and  ethane)  or  regulated 


material,  dry  basis,  parts  per 

million  by  volume. 
%02d  =  Concentration  of  oxygen,  dry 

basis,  percentage  by  voliune. 
(iv)  Method  25A  of  appendix  A  of  40 
CFR  part  60  may  be  used  for  the 
purpose  of  determining  compliance 
with  the  20  parts  per  million  by  voliune 
limit  specified  in  §  65.83(a)(1)  for 
transfer  racks.  If  Method  25A  of 
appendix  A  of  40  CFR  part  60  is  used, 
the  following  procedures  shall  be  used 
to  calculate  the  concentration  of  organic 
compounds  (Cjoc): 

(A)  The  principal  organic  HAP  in  the 
vent  stream  shall  be  used  as  the 
calibration  gas. 

(B)  The  span  value  for  Method  25A  of 
appendix  A  of  40  CFR  part  60  shall  be 
between  1.5  and  2.5  times  the 
concentration  being  measured. 

(C)  Use  of  Method  25A  of  appendix  A 
of  40  CFR  part  60  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 


calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(D)  The  concentration  of  TOC  shall  be 
corrected  to  3  percent  oxygen  using  the 
procedures  and  equation  in  paragraph 
(b)(3)(iii)  of  this  section. 

(4)  To  determine  compliance  with  a 
percent  reduction  requirement,  the 
owner  or  operator  shall  use  Method  18 
of  appendix  A  of  40  CFR  part  60; 
alternatively,  any  other  method  or  data 
that  have  been  validated  according  to 
the  applicable  procedures  in  Method 
301  of  appendix  A  of  40  CFR  part  63 
may  be  used.  Method  25  A  of  appendix 
A  of  40  CFR  part  60  may  be  used  for 
transfer  racks  as  detailed  in  paragraph 
(b)(4)(v)  of  this  section.  Procedures 
specified  in  paragraphs  (b)(4)(i)  through 
(v)  of  this  section  shall  be  used  to 
calculate  percent  reduction  efficiency. 

(i)  Except  as  provided  in  paragraphs 
(a)(3){i)  and  (ii)  of  this  section,  the 
minimum  sampling  time  for  each  run 
shall  be  1  hour  in  which  either  an 
integrated  sample  or  a  minimum  of  four 
grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15-minute 
intervals  during  the  run. 

(ii)  The  mass  rate  of  either  TOC 
(minus  methane  and  ethane)  or  total 
regulated  material  (E,,  Eo)  shall  be 
computed  as  applicable. 

(A)  Equations  158-3  and  158^  of  this 
section  shall  be  used: 


E.  =K 


(Eq.  158-3) 


Eo=K: 


Where: 


U=i 


CojMoj 


(Eq.  158-4) 


Ei,  Eo  =  Emission  rate  of  TOC  (minus 
methane  and  ethane)  (Etoc)  or 
.  emission  rate  of  total  organic. HAP 
(Ehap)  in  the  sample  at  the  inlet  and 
outlet  of  the  control  device, 
respectively,  dry  basis,  kilogram  per 
hour. 

K2  =  Constant,  2.494  x  10   '•(parts  per 
million)  ^  '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minute  per  hour),  where  standard 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20  °C. 

n  =  Number  of  components  in  the 
sample. 

Cij,  Coj  =  Concentration  on  a  dry  basis 
of  organic  compound  j  in  parts  per 
million  by  volume  of  the  gas  stream 
at  the  inlet  and  outlet  of  the  control 
device,  respectively.  If  the  TOC 


emission  rate  is  being  calculated,  Cij 
and  Coj  include  all  organic 
compounds  measured  minus 
methane  and  ethane;  if  the  total 
organic  HAP  emissions  rate  is  being 
calculated,  only  organic  HAP  are 
included. 

M,j,  Moj  =  Molecular  weight  of  organic 
compound  j,  gram  per  gram-mole, 
of  the  gas  stream  at  the  inlet  and 
outlet  of  the  control  device, 
respectively. 

Qj.  Qo  =  Process  vent  flow  rate,  dry 

standard  cubic  meter  per  minute,  at 
a  temperature  of  20  °C,  at  the  inlet 
and  outlet  of  the  control  device, 
respectively. 

(B)  Where  the  mass  rate  of  TOC  is 
being  calculated,  all  organic  compounds 
(minus  methane  and  ethane)  measured 
by  Method  18  of  appendix  A  of  40  CFR 
part  60  are  summed  using  equations 
158-3  and  158-4  of  this  section. 

(C)  Where  the  mass  rate  of  total 
regulated  material  is  being  calculated, 
only  the  species  comprising  the 
regulated  material  shall  be  summed 
using  equations  158-3  and  158-4  of  this 
section.  Where  the  regulated  material  is 
organic  HAP's,  the  list  of  organic  HAP's 
provided  in  table  2  of  40  CFR  part  63, 
subpart  F,  shall  be  used. 

(iii)  The  percent  reduction  in  TOC 
(minus  meUiane  and  ethane)  or  total 
regulated  material  shall  be  calculated 
using  Equation  158-5  of  this  section: 


R  =  ^^ 


(100)      (Eq.  158-5) 


Where: 

R  =  Control  efficiency  of  control  device, 

percent. 
Ej  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  regulated 
material  at  the  inlet  to  the  control 
device  as  calculated  under 
paragraph  (b)(4)(ii)  of  this  section, 
kilograms  TOC  per  hour  or 
kilograms  regulated  material  per 
hour. 
Eo  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  or  total  regulated 
material  at  the  outlet  of  the  control 
device,  as  calculated  under 
paragraph  (b)(4)(ii)  of  this  section, 
kilograms  TOC  per  hour  or 
kilograftis  total  regulated  material 
per  hour, 
(iv)  If  the  vent  stream  entering  a  boiler 
or  process  heater  with  a  design  capacity 
less  than  44  megawatts  (150  million 
British  thermal  units)  is  introduced  with 
the  combustion  air  or  as  a  secondary 
fuel,  the  weight-percent  reduction  of 
total  regulated  material  or  TOC  (minus 
methane  and  ethane)  across  the  device 
shall  be  determined  by  comparing  the 


TOC  (minus  methane  and  ethane)  or 
total  regulated  material  in  all  combusted 
vent  streams  and  primary  and  secondary 
fuels  with  the  TOC  (minus  methane  and 
ethane)  or  total  regulated  material 
exiting  the  combustion  device, 
respectively. 

(v)  Method  25 A  of  appendix  A  of  40 
CFR  part  60  may  also  be  used  for  the 
purpose  of  determining  compliance 
with  the  percent  reduction  requirement 
for  transfer  racks. 

(A)  If  Method  25A  of  appendix  A  of 
40  CFR  part  60  is  used  to  measure  the 
concentration  of  organic  compounds 
(Croc),  the  principal  regulated  material 
in  the  vent  stream  shall  be  used  as  the 
calibration  gas. 

(B)  An  emission  testing  interval  shall 
consist  of  each  1 5-minute  period  during 
the  performance  test.  For  each  interval, 
a  reading  from  each  measurement  shall 
be  recorded. 

(C)  The  average  organic  compound 
concentration  and  the  volume 
measurement  shall  correspond  to  the 
same  emissions  testing  interval. 

(D)  The  mass  at  the  inlet  and  outlet  of 
the  control  device  during  each  testing 
interval  shall  be  calculated  using 
Equation  158-6  of  this  section: 

Mj  =  FKV,C,      (Eq.  158-6) 

Where: 

Mj  =  Mass  of  organic  compounds 
emitted  during  testing  interval  j, 
kilograms. 

F  =  10  -*  =  Conversion  factor,  (cubic 
meters  regulated  material  per  cubic 
meters  air)  *  (parts  per  million  by 
volume)  "'. 

K  =  Density,  kilograms  per  standard 
cubic  meter  regulated  material.  You 
may  use  659  kilograms  per  standard 
cubic  meter  regulated  material. 
(Note:  The  density  term  cancels  out 
when  the  percent  reduction  is 
calculated.  Therefore,  the  density 
used  has  no  effect.  The  density  of 
hexane  is  given  so  that  it  can  be 
used  to  maintain  the  units  of  Mj.) 

Vs  =  Volume  of  air-vapor  mixture 
exhausted  at  standard  conditions, 
20  °C  and  760  millimeters  of 
mercury  (30  inches  of  mercury), 
standard  cubic  meters. 

C,  =  Total  concentration  of  organic 
compounds  (as  measured)  at  the 
exhaust  vent,  parts  per  milfion  by 
volume,  dry  basis. 

(E)  The  organic  compound  mass 
emission  rates  at  the  inlet  and  outlet  of 
the  control  device  shall  be  calculated  as 
follows: 
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IM, 


E.  = 


j=i 


(Eq.  158-7) 


E„  = 


IM 


O) 


(Eq.  158-8) 


Where: 

E,,  E„  =  Mass  flow  rate  of  organic 
compounds  at  the  inlet  (i)  and 
outlet  (o)  of  the  control  device, 
kilograms  per  hour, 
n  =  Number  of  testing  intervals. 
M,j,  Moj  =  Mass  of  organic  compoiuids 
at  the  inlet  (i)  or  outlet  (o)  during 
testing  interval  j,  kilograms. 
T  =  Total  time  of  all  testing  intervals, 
hours, 
(c)  Halogen  test  method.  An  owner  or 
operator  using  a  halogen  scrubber  or 
other  halogen  reduction  device  to 
control  halogenated  vent  streams  in 
compliance  with  §  65.63(b)(1)  for 
process  vents,  or  §  65.83(b)(1)  for 
transfer  racks,  who  is  required  to 
conduct  a  performance  test  to  determine 
compliance  with  the  control  efficiency 
or  emission  limits  for  hydrogen  halides 
and  halogens,  as  specified  in 
§  65.154(b),  shall  comply  with  the 
following  procedures: 

(1)  For  an  owner  or  operator 
determining  compliance  with  the 
percent  reduction  of  total  hydrogen 
halides  and  halogens,  sampling  sites 
shall  be  located  at  the  inlet  and  ouUet 
of  the  scrubber  or  other  halogen 
reduction  device  used  to  reduce  halogen 
emissions.  For  an  owner  or  operator 
determining  compliance  with  the  less 
than  0.45  kilogram  per  hour  (0.99 
pounds  per  hour)  outlet  emission  limit 
for  total  hydrogen  halides  and  halogens, 
the  sampling  site  shall  be  located  at  the 
ouUet  of  the  scrubber  or  other  halogen 
reduction  device  and  prior  to  any 
releases  to  the  atmosphere. 

(2)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section.  Method  26  or 
Method  26A  of  appendbc  A  of  40  CFR 
part  60  shall  be  used  to  determine  the 
concentration,  in  milfigrams  per  dry 
standard  cubic  meter,  of  total  hydrogen 
halides  and  halogens  that  may  be 
present  in  the  vent  stream.  The  mass 
emissions  of  each  hydrogen  halide  and 
halogen  compoimd  shall  be  calculated 
from  the  measured  concentrations  and 
the  gas  stream  flow  rate. 

(3]  To  determine  compliance  with  the 
percent  removal  efficiency,  the  mass 
emissions  for  any  hydrogen  halides  and 
halogens  present  at  the  inlet  of  the 
halogen  reduction  device  shall  be 
summed  together.  The  mass  emissions 


of  the  compounds  present  at  the  outlet 
of  the  scrubber  or  other  halogen 
reduction  device  shall  be  summed 
together.  Percent  reduction  shall  be 
determined  by  comparison  of  the 
sununed  inlet  and  outlet  measurements. 

(4)  To  demonstrate  compliance  with 
the  less  than  0.45  kilogram  per  hour 
(0.99  pound  per  hour)  outlet  emission 
limit,  the  test  results  must  show  that  the 
mass  emission  rate  of  total  hydrogen 
halides  and  halogens  measined  at  the 
outlet  of  the  scrubber  or  other  halogen 
reduction  device  is  below  0.45  kilogram 
per  hour  (0.99  poimd  per  hour). 

§65.159    Flare  compliance  determination 
and  monitoring  records. 

(a)  Conditions  of  flare  compliance 
determination  records.  Upon  request, 
the  owner  or  operator  shsill  make 
available  to  the  Administrator  such 
records  as  may  be  necessary  to 
determine  the  conditions  of  flare 
compliance  determinations  performed 
pursuant  to  §  65.147(b). 

(b)  Flare  compliance  determination 
records.  When  using  a  flare  to  comply 
with  this  subpart,  record  the  following 
information  for  each  flare  compliance 
determination  performed  pursuant  to 
§  65.147(b): 

(1)  Flare  design  (i.e.,  steam-assisted, 
air-assisted,  or  nonassisted); 

(2)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the  flare 
compliance  determination;  and 

(3)  All  periods  diuing  the  flare 
comphance  determination  when  all 
pilot  flames  are  absent  or,  if  only  the 
flare  flame  is  monitored,  all  periods 
when  the  flare  flame  is  absent. 

(c)  Monitoring  records.  Each  owner  or 
operator  shall  keep  up  to  date  and 
readily  accessible  hourly  records  of 
whether  the  flare  flame  or  pilot  flame 
monitors  are  continuously  operating 
during  the  hour  and  whether  the  flare 
flame  or  at  least  one  pilot  flame  is 
continuously  present  during  the  horn. 
For  transfer  racks,  hourly  records  are 
required  only  while  the  transfer  vent 
stream  is  being  vented. 

(d)  Compliance  records.  (l)Each 
owner  or  operator  shall  keep  records  of 
the  times  and  duration  of  all  periods 
during  which  the  flare  flame  and  all  the 
pilot  flames  are  absent.  This  record  shall 
be  submitted  in  the  periodic  reports  as 
specified  in  §65. 166(c). 

(2)  Each  owner  or  operator  shall  keep 
records  of  the  times  and  durations  of  all 
periods  during  which  the  flare  flame  or 
pilot  flame  monitors  are  not  operating. 


§65.160    Performance  test  and  TRE  index 
value  determination  records. 

(a)  Availability  of  performance  tests 
records.  Upon  request,  the  owner  or 
operator  shall  make  available  to  the 
Administrator  such  records  as  may  be 
necessary  to  determine  the  conditions  of 
performance  tests  performed  pursuant 
to  §§  65.148(b),  65.149(b),  65.150(b), 
65.151(b),  65.152(b),  65.154(b),  or 
65.155(b). 

(b)  Nonflare  control  device  and 
halogen  reduction  device  performance 
test  records.  Each  owner  or  operator 
subject  to  the  provisions  of  this  subpart 
shall  keep  up-to-date,  readily  accessible 
records  of  the  data  specified  in 
paragraphs  (b)(1)  through  (3)  of  this 
section,  as  applicable,  measured  during 
each  performance  test  performed 
pinsuant  to  §§  65.148(b),  65.149(b), 
65.150(b),  65.151(b),  65.152(b), 
65.154(b),  or  65.155(b),  and  also  include 
that  data  in  the  Initial  Compliance 
Status  Report  as  specified  in  §  65.164(a). 
The  same  data  specified  in  paragraphs 
(b)(1)  through  (3)  of  this  section,  as 
apphcable,  shall  be  submitted  in  the 
reports  of  all  subsequently  required 
performance  tests  where  either  the 
emission  control  efficiency  of  a  nonflare 
control  device  or  the  outlet 
concentration  of  TOC  or  regulated 
material  is  determined. 

(1)  Nonflare  combustion  device. 
Where  an  owner  or  operator  subject  to 
the  provisions  of  paragraph  (b)  of  this 
section  seeks  to  demonstrate 
compliance  with  a  percent  reduction 
requirement  or  a  parts  per  million  by 
volume  requirement  using  a  nonflare 
combustion  device,  the  following 
information  shall  be  recorded: 

(i)  For  thermal  incinerators,  record  the 
fire  box  temperatiue  measured  at  least 
every  15  minutes  and  averaged  over  the 
full  period  of  the  performance  test. 

(ii)  For  catalytic  incinerators,  record 
the  upstream  and  downstream 
temperatures  and  the  temperature 
difference  across  the  catalyst  bed 
measiu^d  at  least  every  15  minutes  and 
averaged  over  the  full  period  of  the 
performance  test. 

(iii)  For  an  incinerator,  record  the 
percent  reduction  of  regulated  material 
or  TOC  achieved  by  the  incinerator 
determined  as  specified  in 
§  65.158(b)(4),  as  applicable,  or  the 
concentration  of  regulated  material  or 
TOC  (parts  per  million  by  volume,  by 
compound)  determined  as  specified  in 
§  65.158(b)(3)  at  the  outlet  of  tha 
incinerator. 

(iv)  For  a  boiler  or  process  heater, 
record  a  description  of  the  location  at 
which  the  vent  stream  is  introduced 
into  the  boiler  or  process  heater. 


(v)  For  boilers  or  process  heaters  with 
a  design  heat  input  capacity  less  than  44 
megawatts  (150  British  thermal  units 
per  hour)  and  where  the  vent  stream  is 
not  introduced  with  or  as  the  primary 
fuel,  record  the  fire  box  temperature 
measured  at  least  every  15  minutes  and 
averaged  over  the  full  period  of  the 
performance  test. 

(vi)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  (150  British  thermal  imits 
per  hour)  and  where  the  vent  stream  is 
not  introduced  with  or  as  the  primary 
fuel,  record  the  percent  reduction  of 
regulated  material  or  TOC,  or  the 
concentration  of  regulated  material  or 
TOC  (parts  per  million  by  volume,  by 
compound)  determined  as  specified  in 
§  65.158(b)(3)  at  the  oudet  of  the 
combustion  device. 

(2)  Other  nonflare  control  devices. 
Where  an  owner  or  operator  seeks  to  use 
an  absorber,  condenser,  or  carbon 
adsorber  as  a  control  device,  the 
following  information  shall  be  recorded, 
as  applicable: 

(i)  Where  an  absorber  is  used  as  the 
control  device,  the  exit  specific  gravity 
and  average  exit  temperat\ire  of  the 
absorbing  liquid  measured  at  least  every 
15  minutes  and  averaged  over  the  same 
time  period  as  the  performance  test 
(both  measvued  while  the  vent  stream  is 
normally  routed  and  constituted);  or 

(ii)  where  a  condenser  is  used  as  the 
control  device,  the  average  exit  (product 
side)  temperatine  measured  at  least 
every  15  minutes  emd  averaged  over  the 
same  time  period  as  the  performance 
test  while  the  vent  stream  is  routed  and 
constituted  normally;  or 

(iii)  Where  a  carbon  adsorber  is  used 
as  the  control  device,  the  total 
regeneration  stream  mass  flow  diuing 
each  carbon-bedPtegeneration  cycle 
during  the  period  of  the  performance 
test  measured  at  least  every  15  minutes 
and  averaged  over  the  same  time  period 
as  the  performance  test  (full  carbon-bed 
cycle),  and  temperature  of  the  carbon- 
bed  after  each  regeneration  during  the 
period  of  the  performance  test  (and 
within  15  minutes  of  completion  of  any 
cooling  cycle  or  cycles);  or 

(iv)  As  an  alternative  to  paragraph 
(b)(2)(i),  (ii),  or  (iii)  of  this  section,  the 
concentration  level  or  reading  indicated 
by  the  organics  monitoring  device  at  the 
outlet  of  the  absorber,  condenser,  or 
carbon  adsorber  measiued  at  least  every 
1 5  minutes  and  averaged  over  the  same 
time  period  as  the  performance  test 
while  the  vent  stream  is  normally 
routed  and  constituted;  and 

(v)  For  an  absorber,  condenser,  or 
carbon  adsorber  used  as  a  control 
device,  the  percent  reduction  of 
regulated  material  or  TOC  achieved  by 


the  control  device  determined  as 
specified  in  §  65.158(b)(4),  or  the 
concentration  of  regidated  material  or 
TOC  (parts  per  million  by  voliune,  by 
compound)  determined  as  specified  in 
§  65.158(b)(3)  at  the  ouUet  of  the  control 
device. 

(3)  Halogen  reduction  devices.  When 
using  a  scrubber  following  a  combustion 
device  to  control  a  halogenated  vent 
stream,  record  the  following 
information: 

(i)  The  percent  reduction  or  scrubber 
outlet  mass  emission  rate  of  total 
hydrogen  halides  and  halogens  as 
specified  in  §  65.158(c); 

(ii)  The  pH  of  the  scrubber  effluent 
averaged  over  the  time  period  of  the 
performance  test;  and 

(iii)  The  scrubber  liquid-to-gas  ratio 
averaged  over  the  time  period  of  the 
performance  test. 

(c)  Recovery  device  monitoring 
records  during  the  TRE  index  value 
determination.  For  Group  2A  process 
vents,  the  following  records,  as 
applicable,  shall  be  maintained  and 
reported  as  specified  in  §  65.164(a)(3): 

(1)  Where  an  absorber  is  the  final 
recovery  device  in  the  recovery  system, 
the  exit  specific  gravity  and  average  exit 
temperature  of  the  absorbing  liquid 
measured  at  least  every  15  minutes  and 
averaged  over  the  same  time  period  as 
the  TRE  index  value  determination 
(both  measured  while  the  vent  stream  is 
normally  routed  and  constituted);  or 

(2)  Where  a  condenser  is  the  final 
recovery  device  in  the  recovery  system, 
the  average  exit  (product  side) 
temperatiu^  measiued  at  least  every  15 
minutes  and  averaged  over  the  same 
time  period  as  the  TRE  index  value 
determination  while  the  vent  stream  is 
routed  and  constituted  normally;  or 

(3)  Where  a  carbon  adsorber  is  the 
final  recovery  device  in  the  recovery 
system,  the  total  regeneration  stream 
mass  flow  measured  at  least  every  15 
minutes  and  averaged  over  the  same 
time  diuing  each  carbon-bed 
regeneration  cycle  during  the  period  of 
the  TRE  index  value  determination,  and 
temperature  of  the  carbon-bed  after  each 
regeneration  during  the  period  of  the 
TRE  index  value  determination  (and 
within  15  minutes  of  completion  of  any 
cooling  cycle  or  cycles);  or 

(4)  As  an  alternative  idi^aragraph 
(c)(1),  (2),  or  (3)  of  this  section,  the 
concentration  level  or  reading  indicated 
by  an  organics  monitoring  device  at  the 
oudet  of  the  absorber,  condenser,  or 
carbon  adsorber  measured  at  least  every 
15  minutes  and  averaged  over  the  same 
time  period  as  the  TRE  index  value 
determination  while  the  vent  stream  is 
normally  routed  and  constituted;  and 


(5)  All  measurements  and  calculations 
performed  to  determine  the  TRE  index 
value  of  the  vent  stream  as  specified  in 
§  65.64(h). 

(d)  Halogen  concentration  records. 
Record  the  halogen  concentration  in  the 
vent  stream  determined  according  to  the 
procedures  as  specified  in  §  65.63(b)  or 
§  65.83(b).  Submit  this  record  in  the 
Initial  Compliance  Status  Report,  as 
specified  in  §  65.165(d).  If  the  owner  or 
operator  designates  the  vent  stream  as 
halogenated,  then  this  shall  be  recorded 
and  reported  in  the  Initial  Comphance 
Status  Report. 

§65.161     Continuous  records  and 
monitoring  system  data  handling. 

(a)  Continuous  records.  Where  this 
subpart  requires  a  monitoring  device 
capable  of  providing  a  continuous 
record,  the  owner  or  operator  shall 
maintain  the  record  specified  in 
paragraph  (a)(1),  (2),  (3),  or  (4)  of  this 
section,  as  appUcable  (The  provisions  of 
this  section  apply  to  owners  and 
operators  of  storage  vessels  and  low- 
throughput  transfer  racks  only  if 
specified  by  the  appUcable  monitoring 
plan  established  under  §65. 165(c)(1) 
and  (2)): 

(1)  A  record  of  values  measured  at 
least  once  every  15  minutes  or  each 
measured  value  for  systems  that 
measure  more  frequently  than  once 
every  15  minutes;  or 

(2)  A  record  of  block  average  values 
for  15-minute  or  shorter  periods 
calculated  from  all  measured  data 
values  during  each  period  or  from  at 
least  one  measured  data  value  per 
minute  if  measured  more  frequently 
than  once  per  minute;  or 

(3)  For  data  collected  from  an 
automated  continuous  parameter 
monitoring  system,  a  record  of  block 
hourly  average  values  calculated  from 
each  1 5-minute  block  average  period  or 
from  at  least  one  measured  value  per 
minute  if  measured  more  frequently 
than  once  per  minute,  and  a  record  of 
the  most  recent  3  vahd  hours  of 
continuous  (15-minute  or  shorter) 
records  meeting  the  requirements  of 
paragraph  {a)(l)  or  (2)  of  this  section. 
Records  meeting  the  requirements  of 
paragraph  (a)(1)  or  (2)  of  this  section 
shall  also  be  kept  for  all  periods  that 
include  CPMS  breakdown  or 
malfunction,  [hiring  these  periods,  it  is 
not  necessary  to  calculate  hourly 
averages;  or 

(4)  A  record  as  required  by  an 
alternative  approved  under  §  65.162(d). 

(b)  Excluded  data.  Monitoring  data 
recorded  during  the  following  periods 
shall  not  be  included  in  any  average    • 
computed  to  determine  compliance 
under  this  subpart: 
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(1)  Monitoring  system  breakdowns, 
repairs,  preventive  maintenance, 
calibration  checks,  and  zero  (low-level) 
and  high-level  adjustments; 

(2)  Periods  of  non-operation  of  the 
process  unit  (or  portion  thereof), 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies;  and 

(3)  Startups,  shutdowns,  and 
malfunctions. 

(c)  Records  of  daily  averages.  In 
addition  to  the  records  specified  in 
paragraph  (a)  of  this  section,  owners  or 
operators  shall  also  keep  records  as 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section  unless  an  alternative 
monitoring  or  recordkeeping  system  has 
been  requested  and  approved  under 

§  65.162(d). 

(1)  Except  as  specified  in  paragraph 
(c)(2)  of  this  section,  daily  average 
values  of  each  continuously  monitored 
parameter  shall  be  calculated  for  each 
operating  day.  Data  meeting  the 
specifications  of  paragraph  (b)  of  this 
section  shall  not  be  included  in  the 
average.  The  data  shall  be  reported  in 
the  periodic  report  as  specified  in 

§  65.166(f),  if  applicable. 

(i)  The  daily  average  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day  as  specified  in 
paragraph  (a)(1),  (2),  or  (3)  of  this 
section.  The  average  shall  cover  a  24- 
hour  period  if  operation  is  continuous, 
or  the  number  of  hours  of  operation  per 
operating  day  if  operation  is  not 
continuous  (for  example,  for  high- 
throughput  transfer  racks,  the  average 
shall  cover  periods  of  loading).  If  values 
are  measured  more  frequently  than  once 
per  minute,  a  single  value  for  each 
minute  may  be  used  to  calculate  the 
daily  average  instead  of  all  measured 
values. 

(ii)  The  operating  day  shall  be  the 
period  defined  in  the  operating  permit 
or  the  Initial  Compliance  Status  Report. 
It  may  be  from  midnight  to  midnight  or 
another  daily  period. 

(2)  If  all  monitored  parameter  values 
recorded  under  paragraph  (a)(1),  (2),  or 
(3)  of  this  section,  during  an  operating 
day  are  within  the  range  established  in 
the  Initial  Compliance  Status  Report  or 
in  the  operating  permit,  the  owner  or 
operator  does  not  have  to  calculate  a 
daily  average  value  for  the  operating  day 
and  may  record  that  all  values  were 
within  the  range.  The  owner  or  operator 
must  continue  to  retain  the  raw  data,  15- 
minute  averages,  or  the  hourly  averages 
required  under  paragraph  (a)(1),  (2),  or 
(3)  of  this  section. 

(d)  Valid  data.  Unless  determined  to 
be  excluded  data  according  to  paragraph 
(b)  of  this  section,  the  data  collected 


pursuant  to  paragraphs  (a)  through  (c)  of 
this  section  shall  be  considered  valid. 

(e)  Alternative  recordkeeping.  For  any 
parameter  with  respect  to  any  item  of 
equipment,  the  owner  or  operator  may 
implement  the  recordkeeping 
requirements  in  paragraph  (e)(1)  or  (2) 
of  this  section  as  alternatives  to  the 
continuous  parameter  monitoring  and 
recordkeeping  provisions  listed  in 
paragraphs  (a)  through  (c)  of  this 
section.  The  owner  or  operator  shall 
retain  each  record  required  by 
paragraph  (e)(1)  or  (2)  of  this  section  as 
provided  in  §65.4. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average  value  and  is  not 
required  to  retain  more  frequently 
monitored  operating  parameter  values 
for  a  monitored  parameter  with  respect 
to  an  item  of  equipment  if  the 
requirements  of  paragraphs  (e)(l)(i) 
through  (vi)  of  this  section  are  met.  The 
owner  or  operator  shall  notify  the 
Administrator  of  implementation  of 
paragraph  (e)(1)  of  this  section  in  the 
Initial  Compliance  Status  Report  as 
required  in  §  65.165(e)  or,  if  the  Initial 
Compliance  Status  Report  has  already 
been  submitted,  in  the  periodic  report  as 
required  in  §  65.166(f)(4)  immediately 
preceding  implementation  of  the 
requirements  of  paragraph  (e)(1)  of  this 
section. 

(i)  The  monitoring  system  can  detect 
unrealistic  or  impossible  data  during 
periods  of  operation  other  than  startups, 
shutdowns,  or  malfunctions  (for 
example,  a  temperatiu-e  reading  of  -  200 
°C  on  a  boiler)  and  will  alert  the 
operator  by  alarm  or  other  means.  The 
owner  or  operator  shall  record  the 
occmrence.  All  instances  of  the  alarm  or 
other  alert  in  an  operating  day 
constitute  a  single  occiurence. 

(ii)  The  monitoring  system  shall 
generate  a  running  average  of  the 
monitoring  values,  updated  at  least 
hourly  throughout  each  operating  day, 
that  have  been  obtained  during  that 
operating  day,  and  the  capability  to 
observe  this  average  is  readily  available 
to  the  Administrator  on-site  during  the 
operating  day.  All  instances  in  an 
operating  day  constitute  a  single 
occurrence.  The  owner  or  operator  shall 
record  the  occmrence  of  any  period 
meeting  the  following  criteria: 

(A)  The  nmning  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  ruxuiing  average  is  based  on 
at  least  six  1-hour  average  values; 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iii)  The  monitoring  system  shall  be 
capable  of  detecting  unchanging  data 
during  periods  of  operation  other  than 


startups,  shutdowns,  or  malfunctions 
except  in  circumstances  where  the 
presence  of  unchanging  data  is  the 
expected  operating  condition  based  on 
past  experience  (for  example,  pH  in 
some  scrubbers),  and  will  alert  the 
operator  by  alarm  or  other  means.  The 
owner  or  operator  shall  record  the 
occurrence.  All  instances  of  the  alarm  or 
other  alert  in  an  operating  day 
constitute  a  single  occurrence. 

(iv)  The  monitoring  system  shall  alert 
the  owner  or  operator  by  an  alarm  if  the 
numing  average  parameter  value 
calculated  under  paragraph  (e)(l)(ii)  of 
this  section  reaches  a  set  point  that  is 
appropriately  related  to  the  established 
limit  for  the  parameter  that  is  being 
monitored. 

(v)  The  owner  or  operator  shall  verify 
and  document  the  proper  functioning  of 
the  monitoring  system,  including  its 
ability  to  comply  with  the  requirements 
of  paragraph  (e)(1)  of  this  section,  at  the 
following  times: 

(A)  Upon  initial  installation; 

(B)  Annually  after  initial  installation; 
and 

(C)  After  any  change  to  the 
progranuning  or  equipment  constituting 
the  monitoring  system,  that  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  following  records: 

(A)  Identification  of  each  parameter 
for  each  item  of  equipment  for  which 
the  owrner  or  operator  has  elected  to 
comply  with  the  requirements  of 

§  65.162(e). 

(B)  A  description  of  the  applicable 
monitoring  system(s)  and  of  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (e)(l)(i) 
through  (v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (for  example,  on-line  storage; 
log  entries)  for  each  required  record.  If 
the  description  changes,  the  owner  or 
operator  shall  retain  both  the  current 
and  the  most  recent  outdated 
description. 

(C)  A  description  and  the  date  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  affect 
its  abilify  to  comply  with  the 
requirements  of  paragraph  {e)(l)  of  this 
section. 

(D)  Owners  and  operators  shall  retain 
the  current  description  of  the 
monitoring  system  as  long  as  the 
description  is  current,  but  not  less  than 
5  years  from  the  date  of  its  creation.  The 
current  description  shall  be  retained  on- 
site  at  all  times  or  be  accessible  from  a 
central  location  by  computer  or  other 
means  that  provide  access  within  2 
hours  after  a  request.  The  owner  or 


operator  shall  retain  the  most  recent 
outdated  description  at  least  until  5 
years  from  the  date  of  its  creation.  The 
outdated  description  shall  be  retained 
on-site  (or  accessible  from  a  central 
location  by  computer  that  provides 
access  within  2  hours  after  a  request)  at 
least  6  months  after  being  outdated. 
Thereafter,  the  outdated  description 
may  be  stored  off-site. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (e)(1)  of  this  section  and  a 
period  of  6  consecutive  months  has 
passed  without  an  exciu^sion  as  defined 
in  paragraph  (e)(2)(iv)  of  this  section, 
the  owner  or  operator  is  no  longer 
required  to  record  the  daily  average 
value  for  that  parameter  for  that  unit  of 
equipment  for  any  operating  day  when 
the  daily  average  value  is  less  than  the 
maximum  or  greater  than  the  minimum 
established  limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months  if 
the  parameter  limit  and  the  monitoring 
were  required  and/or  approved  by  the 
Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average  values,  the 
owner  or  operator  shall  notify  the 
Administrator  in  the  next  periodic 
report.  The  notification  shall  identify 
the  parameter  and  unit  of  equipment. 

(ii)  If  there  is  an  excursion  as  defined 
in  paragraph  (e)(2)(iv)  of  this  section  on 
any  operating  day  after  the  owrner  or 
operator  has  ceased  recording  daily 
averages  as  provided  in  paragraph  (e)(2) 
of  this  section,  the  owner  or  operator 
shall  immediately  resume  retaining  the 
daily  average  value  for  each  day  and 
shall  notify  the  Administrator  in  the 
next  periodic  report.  The  owner  or 
operator  shall  continue  to  retain  each 
daily  average  value  until  another  period 
of  6  consecutive  months  has  passed 
without  an  excursion. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(e)(l)(i)  through  (vi)  of  this  section  for 
the  duration  specified  in  §  65.4.  For  any 
calendar  week,  if  compliance  with 
paragraphs  (e)(l)(i)  through  (iv)  of  this 
section  does  not  result  in  retention  of  a 
record  of  at  least  one  occurrence  or 
measured  parameter  value,  the  owner  or 
operator  shall  record  and  retain  at  least 
one  parameter  value  during  a  period  of 
operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iv)  For  piu"poses  of  paragraph  (e)  of 
this  section,  an  excursion  means  that 
the  daily  average  value  of  monitoring 
data  for  a  parameter  is  greater  than  the 
maximum  or  less  than  the  minimum 


established  value  except  as  provided  in 
the  following: 

(A)  The  daily  average  value  during 
any  startup,  shutdown,  or  malfunction 
shall  not  be  considered  an  excursion  for 
purposes  of  this  paragraph  (e)  if  the 
owner  or  operator  follows  the  applicable 
provisions  of  the  startup,  shutdown,  and 
malfunction  plan  required  by  §65.6. 

(B)  Excused  excursions  described  in 
§  65.156(d)(2)  and  excursions  described 
in  §  65.156(d)(3)  do  not  count  toward 
the  nvunber  of  excursions  for  purposes 
of  this  paragraph  (e). 

§65.162    Nonfiare  control  and  recovery 
device  monitoring  records. 

(a)  Monitoring  system  records.  For 
process  vents  and  high-throughput 
transfer  racks,  the  owner  or  operator 
subject  to  this  subpart  shall  keep  the 
records  specified  in  paragraph  (a)  of  this 
section  as  well  as  records  specified 
elsewhere  in  this  part. 

(1)  For  CPMS  used  to  comply  with 
this  part,  a  record  of  the  procedvue  used 
for  calibrating  the  CPMS. 

(2)  For  CPMS  used  to  comply  vdth 
this  subpart,  records  of  the  following 
information,  as  applicable: 

(i)  The  date  and  time  of  completion  of 
calibration  and  preventive  maintenance 
of  the  CPMS; 

(ii)  The  "as  found"  and  "as  left" 
CPMS  readings  whenever  an  adjustment 
is  made  that  affects  the  CPMS  reading 
and  a  "no  adjustment"  statement 
otherwise; 

(iii)  The  start  time  and  duration  or 
start  and  stop  time  of  any  periods  when 
the  CPMS  is  inoperative  or 
malfunctioning; 

(iv)  Records  of  the  occurrence  and 
duration  of  each  startup,  shutdown,  and 
malfunction  of  CPMS  used  to  comply 
with  this  part  during  which  excess 
emissions  (as  defined  in  §  65.3(a)(4)) 
occur;  and 

(v)  For  each  startup,  shutdown,  and 
malfunction  diu-ing  which  excess 
emissions  as  defined  in  §  65.3(a)(4)  of 
this  part  occur,  records  whether  the 
procedures  specified  in  the  source's 
startup,  shutdown,  and  malfunction 
plan  were  followed  and  documentation 
of  actions  taken  that  are  not  consistent 
with  the  plan.  These  records  may  take 
the  form  of  a  checklist,  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for  the 
event. 

(3)  Records  of  startup,  shutdown,  and 
malfunction  and  CPMS  calibration  and 
maintenance  are  not  required  if  they 
pertain  solely  to  Group  2A  process 
vents. 

(b)  Combustion  control  and  halogen 
reduction  device  monitoring  records.  (1) 


Each  owner  or  operator  using  a 
combustion  control  or  halogen 
reduction  device  to  comply  with  this 
subpart  shall  keep,  as  applicable,  up-to- 
date  and  readily  accessible  continuous 
records,  as  specified  in  §  65.161(a);  and 
records  of  the  equipment  operating 
parameters  specified  to  be  monitored 
imder  §  65.148(c)  (incinerator 
monitoring);  §  65.149(c)  (boiler  and 
process  heater  monitoring);  §  65.154(c) 
(halogen  reduction  device  monitoring); 
§  65.155(c)  (other  control  device 
monitoring);  or  specified  by  the 
Administrator  in  accordance  with 
paragraph  (e)  of  this  section. 

(2)  Each  owner  or  operator  shall  keep 
records  of  the  daily  average  value  of 
each  continuously  monitored  parameter 
for  each  operating  day  determined 
according  to  the  procedures  specified  in 
§  65.161(c)(1).  For  catalytic  incinerators, 
record  the  daily  average  of  the 
temperature  upstream  of  the  catalyst 
bed  and  the  daily  average  of  the 
temperature  differential  across  the  bed. 
For  halogen  scrubbers,  record  the  daily 
average  pH  and  the  liquid-to-gas  ratio. 

(3)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  accessible  records  of 
periods  of  operation  duiring  which  the 
parameter  boundaries  are  exceeded  and 
report  these  exceedances  as  specified  in 
§  65.166(f)(1).  The  parameter  boundaries 
are  estabUshed  piu^uant  to 

§  65.148(c)(2)  (incinerator  monitoring), 
§  65.149(c)(2)  (boiler  and  process  heater 
monitoring),  §  65.154(c)(2)  (halogen 
reduction  device  monitoring),  or 
§  65.155(c)(2)  (other  control  device 
monitoring),  as  applicable. 

(c)  Monitoring  records  for  recovery 
devices  on  Group  2A  process  vents  and 
for  absorbers,  condensers,  carbon 
adsorbers,  or  other  noncombustion 
systems  used  as  control  devices.  (1) 
Each  owrner  or  operator  using  a  recovery 
device  to  achieve  and  maintain  a  TRE 
index  value  greater  than  1.0  but  less 
than  4.0  or  using  an  absorber, 
condenser,  carbon  adsorber,  or  other 
noncombustion  system  as  a  control 
device  shall  keep  readily  accessible, 
continuous  records,  as  specified  in 
§  65.161(a),  of  the  equipment  operating 
parameters  specified  to  be  monitored 
under  §  65.150(c)  (absorber  monitoring), 
§  65.151(c)  (condenser  monitoring), 
§  65.152(c)  (carbon  adsorber 
monitoring),  §  65.153(c)  (recovery 
device  monitoring)  or  §  65.155(c)  (other 
control  device  monitoring),  or  specified 
by  the  Administrator  in  accordance  with 
paragraph  (e)  of  this  section.  For  transfer 
racks,  continuous  records  are  required 
while  the  transfer  vent  stream  is  being 
vented. 
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(2)  Each  owner  or  operator  shall  keep 
records  of  the  daily  average  vedue  of 
each  continuously  monitored  parameter 
for  each  operating  day  determined 
according  to  the  procedures  specified  in 
§  65.161(c)(1).  If  carbon  adsorber 
regeneration  stream  flow  and  carbon 
bed  regeneration  temperat\ire  are 
monitored,  the  following  records  shall 
be  kept  instead  of  the  daily  averages, 
and  the  records  shall  be  reported  as 
specified  in  §65. 166(f)(2): 

(i)  Records  of  total  regeneration 
stream  mass  or  volumetric  flow  for  each 
carbon-bed  regeneration  cycle;  and 

(ii)  Records  of  the  temperatiu-e  of  the 
carbon  bed  after  each  regeneration  and 
within  15  minutes  of  completing  any 
cooling  cycle. 

(3)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  keep 
up-to-date,  readily  accessible  records  of 
periods  of  operation  during  which  the 
parameter  boundaries  are  exceeded  and 
report  these  exceedances  as  specified  in 
§  65.166(f)(1).  The  parameter  boundaries 
are  established  pursuant  to 

§  65.150(c)(2)  (absorber  monitoring), 
§  65.151(c)(2)  (condenser  monitoring), 
§  65.152(c)(2)  (carbon  adsorber 
monitoring),  or  §65. 155(c)(2)  (other 
control  device  monitoring),  as 
applicable. 

fd)  Alternatives  to  the  continuous 
operating  parameter  monitoring  and 
recordkeeping  provisions.  An  owner  or 
operator  may  request  approval  to  use 
alternatives  to  the  continuous  operating 
parameter  monitoring  and 
recordkeeping  provisions  listed  in 
§§  65.148(c),  65.149(c),  65.150(c), 
65.151(c),  65.152(c),  65.153(c), 
65.154(c),  65.160,  and  paragraphs  (b) 
and  (c)  of  this  section. 

(1)  Requests  shall  be  included  in  the 
operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority  and  shall  contain  the 
information  specified  in  paragraphs 
(d)(3)  through  (5)  of  this  section,  as 
applicable. 

(2)  The  provisions  in  §  65.7(c)  shall 
govern  the  review  and  approval  of 
requests. 

(3)  An  owner  or  operator  of  a  source 
that  does  not  have  an  automated 
monitoring  and  recording  system 
capable  of  measuring  parameter  values 
at  least  once  every  15  minutes  and 
generating  continuous  records  may 
request  approval  to  use  a  nonautomated 
system  with  less  frequent  monitoring. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  than  once 
per  hour.  Daily  average  values  shall  be 
calculated  from  these  hourly  values  and 
recorded. 


(ii)  The  request  shall  contain  the 
following  information: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  source 
does  not  have  an  automated  monitoring 
and  recording  system  capable  of 
meeting  the  specified  requfrements; 

(C)  Justification  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator's  satisfaction  that  the 
proposed  monitoring  frequency  is 
sufficient  to  represent  control  device 
operating  conditions  considering  typical 
variabiUty  of  the  specific  process  and 
control  device  operating  parameter 
being  monitored. 

(4)  An  owner  or  operator  may  request 
approval  to  use  an  automated  data 
compression  recording  system  that  does 
not  record  monitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  every  15  minutes)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values. 

(i)  The  requested  system  shall  be 
designed  to  perform  the  following 
functions: 

(A)  Measiu«  the  operating  parameter 
value  at  least  once  every  15  minutes; 

(B)  Record  at  least  four  values  each 
hour  during  periods  of  operation; 

(C)  Record  the  date  and  time  when 
monitors  are  turned  off  or  on; 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident;  and 

(E)  Compute  daily  average  values  of 
the  monitored  operating  parameter 
based  on  recorded  data.  If  the  daily 
average  is  not  an  exciu-sion  as  defined 
in  §  65.161{e)(2)(iv),  the  data  for  diat 
operating  day  may  be  converted  to 
hourly  average  values,  and  the  foin  or 
more  individual  records  for  each  hour 
in  the  operating  day  may  be  discarded. 

(ii)  The  request  snail  contain  a 
description  of  the  monitoring  system 
and  data  compression  recording  system, 
including  the  criteria  used  to  determine 
which  monitored  values  are  recorded 
and  retained,  the  method  for  calculating 
averages,  and  a  demonstration  that  the 
system  meets  all  criteria  in  paragraph 
(d)(4)(i)  of  this  section. 

(5)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  and  recordkeeping  systems 
as  specified  in  §  65.7(b).  The  application 
shall  contain  a  description  of  the 
proposed  alternative  system.  In 
addition,  the  application  shall  include 
information  justifying  the  owner  or 
operator's  request  for  an  alternative 
monitoring  method,  such  as  the 


technical  or  economic  infeasibility.  or 
the  impracticality,  of  the  regulated 
sovnce  using  the  required  method. 

(e)  Monitoring  a  different  parameter 
than  those  listed.  The  owner  or  operator 
who  has  been  directed  by  §  65.154(c)(2) 
or  §  65.155(c)(1)  to  set  monitoring 
parameters,  or  who  requests  as  allowed 
by  §  65.156(e)  approval  to  monitor  a 
different  parameter  than  those  listed  in 
§§  65.148(c),  65.149(c),  65.150(c), 
65.151(c),  65.152(c),  65.153(c), 
65.154(c),  65.160,  or  paragraph  (b)  or  (c) 
of  this  section,  shall  submit  the 
following  information  with  the 
operating  permit  application  or  as 
otherwise  specified  by  the  permitting 
authority: 

(1)  A  description  of  the  parameter(s) 
to  be  monitored  to  ensure  the  process, 
control  technology,  or  pollution 
prevention  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit, 
percent  reduction,  or  nominal 
efficiency,  and  an  explanation  of  the 
criteria  used  to  select  the  parameter(s). 

(2)  A  description  of  the  methods  and 
procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation  of  the  control 
device,  the  schedule  for  this 
demonstration,  and  a  statement  that  the 
owner  or  operator  will  establish  a  range 
for  the  monitored  parameter  as  part  of 
the  Initial  Compliance  Status  Report 
required  in  §  65.5(d)  unless  this 
information  has  already  been  included 
in  the  operating  permit  application  or 
previously  established  under  a 
referencing  subpart. 

(3)  The  frequency  and  content  of 
monitoring,  recording,  and  reporting  if 
monitoring  and  recording  is  not 
continuous,  or  if  reports  of  daily  average 
values  when  the  monitored  parameter 
value  is  outside  the  range  established  in 
the  operating  permit  or  Initial 
Compliance  Status  Report  will  not  be 
included  in  Periodic  Reports  as 
specified  in  §  65.166(e).  The  rationale 
for  the  proposed  monitoring,  recording, 
and  reporting  system  shall  be  included. 

§  65.1 63    Other  records. 

(a)  Closed  vent  system  records.  For 
closed  vent  systems,  the  owner  or 
operator  shall  record  the  following 
information,  as  applicable: 

(1)  For  each  closed  vent  system  that 
contains  bypass  lines  that  could  divert 
a  vent  stream  away  from  the  control 
device  and  to  the  atmosphere,  the  owner 
or  operator  shall  keep  a  record  of  the 
information  specified  in  either 
paragraph  (a)(l)(i)  or  (ii)  of  this  section, 
as  applicable.  The  information  shall  be 
reported  as  specified  in  §  65.166(b). 


(i)  Hourly  records  of  whether  the  flow 
indicator  specified  imder 
§  65.143(a)(3)(i)  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour,  as  well  as  records 
of  the  times  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  §65.143(a)(3)(ii),  hourly 
records  of  flow  are  not  required.  In  such 
cases,  the  owner  or  operator  shall  record 
that  the  monthly  visual  inspection  of 
the  seals  or  closiu-e  mechanisms  has 
been  done  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 
for  a  lock-and-key  type  lock  has  been 
checked  out,  and  records  of  any  car-seal 
that  has  been  broken. 

(2)  For  closed  vent  systems  collecting 
regulated  material  from  a  storage  vessel, 
transfer  rack,  or  equipment  leak,  the 
owmer  or  operator  shall  record  the 
identification  of  all  parts  of  the  closed 
vent  system  that  are  designated  as 
unsafe  or  difficult-to-inspect  pursuant  to 
§  65.143(b)(2)  or  (3).  an  explanation  of 
why  the  equipment  is  unsafe  or 
difficult-to-inspect,  and  the  plan  for 
inspecting  the  equipment  as  required  by 
§65.143(b)(2)(ii)or(b){3)(ii). 

(3)  For  a  closed  vent  system  collecting 
regulated  material  from  a  storage  vessel, 
transfer  rack,  or  equipment  leaks,  when 
a  leak  is  detected  as  specified  in 

§  65.143(d)(1),  the  information  specified 
in  paragraphs  (a)(3)(i)  through  (vi)  of 
this  section  shall  be  recorded.  The  data 
shall  be  reported  as  specified  in 
§  65.166(b)(1). 

(i)  The  instrument  and  the  equipment 
identification  number  and  the  operator 
name,  initials,  or  identification  number. 

(ii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iii)  The  date  of  successful  repair  of 
the  leak. 

(iv)  The  maximum  instrument  reading 
measm^d  by  the  procedures  in 
§  65.143(c)  after  the  leak  is  successfully 
repaired  or  determined  to  be 
nonrepairable. 

(v)  "Repair  delayed"  and  the  reason 
/or  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak.  The  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  In  such  cases,  reasons 
for  delay  of  repair  may  be  documented 
by  citing  the  relevant  sections  of  the 
wcitten  procedure. 

(vi)  Copies  of  the  periodic  reports  if 
records  are  not  maintained  on  a 
computerized  database  capable  of 


generating  summary  reports  from  the 
records. 

(4)  For  each  instrumental  or  visual 
inspection  conducted  in  accordance 
with  §65. 143(b)(1)  for  closed  vent 
systems  collecting  regulated  material 
from  a  storage  vessel,  transfer  rack,  or 
equipment  leaks  during  which  no  leaks 
are  detected,  the  owner  or  operator  shall 
record  that  the  inspection  was 
performed,  the  date  of  the  inspection, 
and  a  statement  that  no  leaks  were 
detected. 

(5)  For  instrmnent  response  factor 
criteria  determinations  performed 
pursuant  to  §  65.143(c)(l)(ii),  the  owner 
or  operator  shall  maintain  a  record  of  an 
engineering  -assessment  that  identifies 
the  representative  composition  of  the 
process  fluid.  This  assessment  shall  be 
based  on  knowledge  of  the  compounds 
present  in  the  process,  similarity  of 
response  factors  for  the  materials 
present,  the  range  of  compositions 
encoimtered  during  monitoring,  or  other 
information  available  to  the  owner  or 
operator. 

(b)  Storage  vessel  and  transfer  rack 
records.  For  storage  vessels,  an  owner  or 
operator  shall  keep  readily  accessible 
records  of  the  information  specified  in 
paragraphs  (b)(1)  through  (3)  of  this 
section,  as  applicable.  For  low- 
throughput  fransfer  racks,  an  owner  or 
operator  shall  keep  readily  accessible 
records  of  the  information  specified  in 
paragraph  (b)(1)  of  this  section. 

(1)  A  record  of  the  measured  values  of 
the  parameters  monitored  in  accordance 
with  §  65.145(c)(2)  and  report  in  the 
periodic  report  as  specified  in 

§  65.166(e),  if  applicable. 

(2)  A  record  ol^the  plaimed  routine 
maintenance  performed  on  the  control 
system  during  which  the  control  system 
does  not  meet  the  applicable 
specifications  of  §§  65.143(a).  65.145(a), 
or  65.147(a),  as  applicable,  due  to  the 
planned  routine  maintenance.  Such  a 
record  shall  include  the  information 
specified  in  pareigraphs  (b)(2)(i)  through 
(iii)  of  this  section.  "This  information 
shall  be  submitted  in  the  periodic 
reports  as  specified  in  §  65.166(d)(1). 

(i)  The  first  time  of  day  and  date  the 
requirements  of  §§  65.143(a),  65.145(a). 
or  65.147(a),  as  applicable,  were  not  met 
at  the  begiiming  of  the  planned  routine 
maintenance. 

(ii)  The  first  time  of  day  and  date  the 
requirements  of  §§  65.143(a),  65.145(a). 
or  65.147(a),  as  applicable,  were  met  at 
the  conclusion  of  the  planned  routine 
maintenance. 

(iii)  A  description  of  the  type  of 
maintenance  performed. 

(3)  Bypass  records  for  storage  vessel 
emissions  routed  to  a  process  or  fuel  gas 
system.  An  owner  or  operator  who  uses 


the  bj^ass  provisions  of  §  65.144(a)(2) 
shall  keep  in  a  readily  accessible 
location  the  following  records: 

(i)  The  reason  it  was  necessary  to 
bypass  the  process  equipment  or  fuel 
gas  system; 

(ii)  The  duration  of  the  period  when 
the  process  equipment  or  fuel  gas 
system  was  bypassed; 

(iii)  Documentation  or  certification  of 
compliance  with  the  applicable 
provisions  of  §  65.42(b)(6). 

(c)  Regulated  source  and  control 
equipment  startup,  shutdown  and 
malfunction  records.  (1)  Records  of  the 
occurrence  and  diu^tion  of  each  startup, 
shutdown,  and  malfunction  of  process 
equipment  or  of  air  pollution  control 
equipment  used  to  comply  with  this 
part  during  which  excess  emissions  (as 
defined  in  §  65.3(a)(4))  occur. 

(2)  For  each  startup,  shutdown,  and 
malfunction  during  which  excess 
emissions  occvir,  records  whether  the 
procedures  specified  in  the  source's 
startup,  shutdown,  and  malfunction 
plan  were  followed,  and  documentation 
of  actions  taken  that  are  not  consistent 
with  the  plan.  For  example,  if  a  startup, 
shutdown,  and  malfunction  plan 
includes  procedures  for  routing  control 
device  emissions  to  a  backup  control 
device  (for  example,  the  incinerator  for 
a  halogenated  stream  could  be  routed  to 
a  flare  during  periods  when  the  primary 
control  device  is  out  of  service),  records 
must  be  kept  of  whether  the  plan  was 
followed.  These  records  may  take  the 
form  of  a  checklist  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for  the 
event. 

(3)  Records  of  startup,  shutdown,  and 
malfunction  and  continuous  monitoring 
system  calibration  and  maintenance  are 
not  required  if  they  pertain  solely  to 
Group  2A  process  vents. 

(d)  Equipment  leak  records.  The 
owner  or  operator  shall  maintain 
records  of  the  information  specified  in 
paragraphs  (d)(1)  and  (2)  of  this  section 
for  closed  vent  systems  and  control 
devices  subject  to  the  provisions  of 
subpart  F  of  this  part.  The  owner  or 
operator  shall  meet  the  record  retention 
requirements  of  §  65.4.  except  the 
records  specified  in  paragraph  (d)(1)  of 
this  section  shall  be  kept  as  long  as  the 
equipment  is  in  operation. 

(1)  The  following  design 
specifications  and  performance 
demonstrations: 

(i)  Detailed  schematics,  design 
specifications  of  the  control  device,  and 
piping  and  instrumentation  diagrams. 

(ii)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications. 
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(iii)  A  description  of  the  parameter  or 
parameters  monitored  as  required  in 
§  65.146(c)  to  ensure  that  control 
devices  are  operated  and  maintained  in 
conformance  with  their  design,  and  an 
explanation  of  why  that  parameter  (or 
parameters)  was  selected  for  the 
monitoring. 

(2)  The  following  records  of  operation 
of  closed  vent  systems  and  control 
devices: 

(i)  Dates  and  durations  when  the 
closed  vent  systems  and  control  devices 
required  in  §  65.115(b)  are  not  operated 
as  designed  as  indicated  by  the 
monitored  parameters,  including 
periods  when  a  flare  flame  or  at  least 
one  pilot  flame  is  not  present. 

(ii)  Dates  and  durations  during  which 
the  monitoring  system  or  monitoring 
device  is  inoperative. 

(iii)  Dates  and  durations  of  startups 
and  shutdowns  of  control  devices 
required  in  §  65.115(b). 

(e)  Records  of  monitored  parameters 
outside  of  range.  The  owner  or  operator 
shall  record  the  occurrences  and  the 
cause  of  periods  when  the  monitored 
parameters  are  outside  qf  the  parameter 
ranges  documented  in  the  Initial 
Compliance  Status  Report  in  accordance 
with  §  65.165(b).  This  information  shall 
be  reported  in  the  periodic  report  as 
specified  in  §65.t66(e). 

§  65.1 64    Performance  test  and  flare 
compliance  determination  notifications  and 
reports. 

(a)  Performance  test  and  flare 
compliance  determination  reports. 
Performance  test  reports  and  flare 
compliance  determination  reports  shall 
be  submitted  as  specified  in  paragraphs 
{a)(l)  through  (3)  of  this  section. 

(1)  For  performance  tests  or  flare 
compliance  determinations,  the  Initial 
Compliance  Status  Report  or  report 
required  by  paragraph  (b)(2)  of  this 
section  shall  include  one  complete  test 
report  as  specified  in  paragraph  (a)(2)  of 
this  section  for  each  test  method  used 
for  a  particular  kind  of  emission  point, 
and  other  applicable  information 
specified  in  paragraph  (a)(3)  of  this 
section.  For  additional  tests  performed 
for  the  same  kind  of  emission  point 
using  the  same  method,  the  results  and 
any  other  information  required  in 
applicable  sections  of  this  subpart  or  in 
other  subparts  of  this  part  shall  be 
submitted,  but  a  complete  test  report  is 
not  required. 

(2)  A  complete  test  report  shall 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quality  assurance 
procediu'es.  record  of  operating 


conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(3)  The  performance  test  or  flare 
compliaiice  determination  report  shall 
also  include  the  following  information, 
as  applicable: 

(i)  For  flare  compliance 
determinations,  the  owner  or  operator 
shall  submit  the  records  specified  in 
§  65.159(b). 

(ii)  For  nonflare  combustion  device 
and  halogen  reduction  device 
performance  tests  as  required  under 
§§  65.148(b),  65.149(b),  65.150(b), 
65.151(b),  65.152(b),  65.154(b),  or 
65.155(b),  the  owner  or  operator  shall 
submit  the  applicable  records  specified 
in  §65. 160(b). 

(iii)  For  Group  2A  process  vents,  the 
owner  or  operator  shall  submit  the 
records  specified  in  §  65.160(c),  as 
applicable. 

(b)  Other  notifications  and  reports.  (1) 
The  owner  or  operator  shall  notify  the 
Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
calendar  days  before  the  performance 
test  is  scheduled  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present.  If  after  30  days 
notice  for  an  initially  scheduled 
performance  test,  there  is  a  delay  (due 
to  operational  problems,  etc.)  in 
conducting  the  scheduled  performance 
test,  the  owner  or  operator  of  an  affected 
facility  shall  notify  the  Administrator  as 
soon  as  possible  of  any  delay  in  the 
original  test  date.  The  owner  or  operator 
shall  provide  at  least  7  days  prior  notice 
of  the  rescheduled  date  of  the 
performance  test  or  arrange  a 
rescheduled  date  with  the 
Administrator  by  mutual  agreement. 

(2)  Unless  specified  differenUy  in  this 
subpart  or  another  subpart  of  this  part, 
performance  test  and  flare  compliance 
determination  reports  not  submitted  as 
part  of  an  Initial  Compliance  Status 
Report  shall  be  submitted  to  the 
Administrator  within  60  days  of 
completing  the  test  or  determination. 

(3)  Any  application  for  a  waiver  of  an 
initial  performance  test  or  flare 
compliance  determination  as  allowed  by 
§  65.157(b)(2),  shall  be  submitted  no 
later  than  90  calendar  days  before  the 
performance  test  or  flare  compliance 
determination  is  required.  The 
application  for  a  waiver  shall  include 
information  justifying  the  owner  or 
operator's  request  for  a  waiver,  such  as 
the  technical  or  economic  infeasibility, 
or  the  impracticality,  of  the  source 
performing  the  test. 


§  65.1 65    Initial  Compliance  Status  Reports. 

(a)  An  owner  or  operator  who  elects 
to  comply  with  §  65.144  by  routing 
emissions  fi'om  a  storage  vessel  or 
transfer  rack  to  a  process  or  to  a  fuel  gas 
system  shall  submit  as  part  of  the  Initial 
Compliance  Status  Report  the  following 
information,  as  applicable: 

(1)  If  storage  vessel  emissions  are 
routed  to  a  process,  the  owner  or 
operator  shall  submit  the  information 
specified  in  §65. 144(b)(3). 

(2)  As  specified  in  §  65.144(c),  if 
storage  vessel  emissions  are  routed  to  a 
fuel  gas  system,  the  owner  or  operator 
shall  submit  a  statement  that  the 
emission  stream  is  connected  to  a  fuel 
gas  system. 

(3)  As  specified  in  §  65.144(c),  report 
that  the  transfer  rack  emission  stream  is 
being  routed  to  a  fuel  gas  system  or 
process  when  complying  with  the 
requirements  of  §  65.83(a)(4). 

(b)  An  owner  or  operator  who  elects 
to  comply  with  §  65.145  by  routing 
emissions  from  a  storage  vessel  or  low- 
throughput  transfer  rack  to  a  nonflare 
control  device  or  halogen  reduction 
device  shall  submit  with  the  Initial 
Compliance  Status  Report  required  by 
§  65.5(d)  the  applicable  information 
specified  in  paragraphs  (b)(1)  through 
(6)  of  this  section.  Owners  and  operators 
who  elect  to  comply  with 
§65.l45(b)(l)(i)or(b)(3){i)by 
submitting  a  design  evaluation  shall 
submit  the  information  specified  in 
paragraphs  (b)(1)  through  (4)  of  this 
section.  Owners  and  operators  who  elect 
to  comply  with  §  65.145(b)(l)(ii)  or 
(b)(3)(ii)  by  submitting  performance  test 
results  shall  submit  the  information 
specified  in  paragraphs  (b)(1),  (2),  (4), 
and  (5)  of  this  section.  Owners  and 
operators  who  elect  to  comply  with 
§65.145(b)(l)(iii)  or  (b)(3)(iii)  by 
submitting  performance  test  results  for  a 
shared  control  device  or  halogen 
reduction  device  shall  submit  the 
information  specified  in  paragraph 
(b)(6)  of  this  section. 

(1)  A  description  of  the  pareuneter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  device  or  halogen 
reduction  device  is  being  properly 
operated  and  maintained,  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters),  and  the  frequency  with 
which  monitoring  will  be  performed  (for 
example,  when  the  liquid  level  in  the 
storage  vessel  is  being  raised).  If 
continuous  records  are  specified, 
indicate  whether  the  provisions  of 

§  65.166(f)  apply. 

(2)  The  operating  range  for  each 
monitoring  parameter  identified  in  the 
monitoring  plan  required  by 

§  65.145(c)(1).  The  specified  operating 


range  shall  represent  the  conditions  for 
which  the  control  device  or  halogen 
reduction  device  is  being  properly 
operated  and  maintained. 

(3)  The  documentation  specified  in 
§65.145{b)(l)(i),  if  the  owner  or  operator 
elects  to  prepare  a  design  evaluation; 
and  the  documentation  specified  in 

§  65.145(b)(3)(i),  if  the  owner  or  operator 
elects  to  prepare  a  design  evaluation  for 
a  halogen  reduction  device. 

(4)  The  provisions  of  §  65.166(f)  do 
not  apply  to  any  low-throughput 
transfer  rack  for  which  the  owner  or 
operator  has  elected  to  comply  with 
§  65.145  or  to  any  storage  vessel  for 
which  the  owner  or  operator  is  not 
required  to  keep  continuous  records,  as 
specified  by  the  applicable  monitoring 
plan  established  under  §  65.145(c)(1) 
and  (2).  If  continuous  records  are 
required,  the  owner  or  operator  shall 
specify  in  the  monitoring  plan  whether 
the  provisions  of  §  65.166(f)  apply. 

(5)  A  summary  of  the  results  of  the 
performance  test  described  in 
§65.145{b)(l)(ii),  (l)(iii),  (3)(ii),  and/or 
(3)(iii),  as  applicable.  If  a  performance 
test  is  conducted  as  provided  in 
§65.145(b)(l)(ii)  and/or  (b)(3)(ii).  submit 
the  results  of  the  performance  test, 
including  the  information  specified  in 
§65.164(a)(l)and(2). 

(6)  Identification  of  the  storage  vessel 
or  low-throughput  transfer  rack  and 
control  device  emd/or  halogen  reduction 
device  for  which  the  performance  test 
will  be  submitted,  and  identification  of 
the  emission  point(s),  if  any,  that  share 
the  control  device  and/or  halogen 
reduction  device  with  the  storage  vessel 
or  low-throughput  transfer  rack  and  for 
which  the  performance  test  will  be 
conducted. 

(c)  The  owner  or  operator  shall  submit 
as  part  of  the  Initial  Compliance  Status 
Report  the  operating  range  for  each 
monitoring  parameter  identified  for 
each  control,  recovery,  or  halogen 
reduction  device  as  determined  in 
§§  65.148(c)(2),  65.149(c)(2), 
65.150(c)(2),  65.151(c)(2),  65.152(c)(2), 
65.153(c)(5),  65.154(c)(3),  and 
65.155(c)(2).  The  specified  operating 
range  shall  represent  the  conditions  for 
which  the  control,  recovery,  or  halogen 
reduction  device  is  being  properly 
operated  and  maintained.  This  report 
shall  include  the  information  in 
paragraphs  (c)(1)  through  (3)  of  this 
section,  as  applicable,  unless  the  range 
and  the  operating  day  definition  have 
been  established  in  the  operating 
permit: 

(1)  The  specific  range  of  the 
monitored  parameter(s)  for  each 
emission  point. 

(2)  The  rationale  for  the  specific  range 
for  each  parameter  for  each  emission 


point,  including  any  data  and 
calculations  used  to  develop  the  range 
and  a  description  of  why  the  range 
indicates  proper  operation  of  the 
control,  recovery,  or  halogen  reduction 
device,  as  specified  in  the  following,  as 
apphcable: 

(i)  If  a  performance  test  or  TRE  index 
value  determination  is  required  by  this 
subpart  or  another  subpart  of  this  part 
for  a  control,  recovery  or  halogen 
removal  device,  the  range  shall  be  based 
on  the  parameter  values  measured 
during  the  TRE  index  value 
determination  or  performance  test  and 
may  be  supplemented  by  engineering 
assessments  and/or  manufacturer's 
recommendations.  The  TRE  index  value 
determinations  and  performance  testing 
is  not  required  to  be  conducted  over  the 
entire  range  of  permitted  parameter 
values. 

(ii)  If  a  performance  test  or  TRE  index 
value  determination  is  not  required  by 
this  subpart  or  other  subparts  of  this 
part  for  a  control,  recovery,  or  halogen 
reduction  device,  the  range  may  be 
based  solely  on  engineering  assessments 
and/or  manufacturer's 
recommendations. 

(iii)  The  range  may  be  based  on  ranges 
or  limits  previously  established  under  a 
referencing  subpart. 

(3)  A  definition  of  the  source's 
operating  day  for  purposes  of 
determining  daily  average  values  of 
monitored  parameters.  The  definition 
shall  specify  the  times  at  which  an 
operating  day  begins  and  ends. 

(d)  Halogen  reduction  device.  The 
owner  or  operator  shall  submit  as  part 
of  the  Initial  Compliance  Status  Report 
the  information  recorded  pursuant  to 

§  65.160(d). 

(e)  Alternative  recordkeeping.  The 
owner  or  operator  shall  notify  the 
Administrator  in  the  Initial  Compliance 
Status  Report  if  the  alternative 
recordkeeping  provisions  of 

§  65.161(e)(1)  are  being  implemented.  If 
the  Initial  Compliance  Status  Report  has 
been  submitted,  the  notification  must  be 
in  the  periodic  report  submitted 
immediately  preceding  implementation 
of  the  alternative,  as  provided  in 
§  65.166(f)(4). 

(f)  Exemptions  from  performance  tests 
and  design  evaluation.  The  owner  or 
operator  shall  identify  in  the  Initial 
Compliance  Status  Report  whether  an 
exemption  from  performance  testing  or 
conducting  a  design  evaluation,  as 
provided  in  §§  65.145(b)(2), 
65.148(b)(2),  or  65.149(b)(2),  is  being 
invoked,  and  which  of  the  provisions  of 
§§  65.145(b)(2),  65.148(b)(2),  or 
65.149(b)(2)  apply. 


§65.166    Periodic reporU. 

(a)  Periodic  reports  shall  include  the 
reporting  period  dates,  the  total  source 
operating  time  for  the  reporting  period, 
and,  as  applicable,  all  information 
specified  in  this  section  and  in  other 
subparts  of  this  part,  including  reports 
of  periods  when  monitored  parameters 
are  outside  their  established  ranges. 

(b)  For  closed  vent  systems  subject  to 
the  requirements  of  §  65.143,  the  owner 
or  operator  shall  submit  as  part  of  the 
periodic  report  the  following 
information,  as  applicable: 

(1)  The  information  recorded  in 
§  65.163(a)(3)(ii)  through  (v); 

(2)  Reports  of  the  times  of  all  periods 
recorded  under  §65.163(a)(l)(i)  when 
the  vent  stream  is  diverted  from  the 
control  device  through  a  bypass  line; 
and 

(3)  Reports  of  all  times  recorded 
under  §65. 163{a)(l)(ii)  when 
maintenance  is  performed  on  car-sealed 
valves,  when  the  seal  is  broken,  when 
the  bypass  line  valve  position  is 
changed,  or  the  key  for  a  lock-and-key 
type  configuration  has  been  checked 
out. 

(c)  For  flares  subject  to  this  subpart, 
report  all  periods  when  all  pilot  flames 
were  absent  or  the  flare  flame  was 
absent  as  recorded  in  §  65.159(d)(1). 

(d)  For  storage  vessels,  the  owner  or 
operator  shall  include  in  each  periodic 
report  required  the  following 
information: 

(1)  For  the  6-month  period  covered  by 
the  periodic  report,  the  information 
recorded  in  §65.163(b)(2)(i)  through 

(iii). 

(2)  For  the  time  period  covered  by  the 
periodic  report  and  the  previous 
periodic  report,  the  total  number  of 
hours  that  the  control  system  did  not 
meet  the  requirements  of  §§  65.143(a), 
65.145(a),  or  65.147(a)  due  to  planned 
routine  maintenance. 

(3)  A  description  of  the  planned 
routine  maintenance  that  is  anticipated 
to  be  performed  for  the  control  system 
during  the  next  6-month  periodic 
reporting  period  when  the  control 
system  is  not  expected  to  meet  the 
required  control  efficiency.  This 
description  shall  include  the  type  of 
maintenance  necessary,  planned 
frequency  of  maintenance,  and  expected 
lengths  of  maintenance  periods. 

(e)  If  a  nonflare  control  device, 
including  a  halogen  reduction  device  for 
a  low-throughput  transfer  rack,  is  used 
to  control  emissions  from  storage 
vessels  or  low-throughput  transfer  racks, 
the  periodic  report  shall  identify  and 
state  the  cause  for  each  occurrence 
when  the  monitored  parameters  were 
outside  of  the  parameter  ranges 
dociunented  in  the  Initial  CompUance 
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Status  Report  in  accordance  with 
§65. 165(b). 

(f)  For  process  vents  and  high- 
throughput  transfer  racks,  periodic 
reports  shall  include  the  following 
information: 

(1)  Periodic  reports  shall  include  the 
daily  average  values  of  monitored 
parameters,  calculated  as  specified  in 
§  65.161(c)(1)  for  any  days  when  the 
daily  average  value  is  outside  the 
bounds  as  specified  in  §  65.162(b)(3)  or 
(c)(3),  or  the  data  availability 
requirements  defined  in  §  65.156(d)(1) 
are  not  met,  whether  these  excursions 
are  excused  or  unexcused  excursions. 
For  exclusions  caused  by  lack  of 
monitoring  data,  the  duration  of  periods 
when  monitoring  data  were  not 
collected  shall  be  specified. 

(2)  Report  all  carbon-bed  regeneration 
cycles  during  which  the  parameters 
recorded  imder  §  65.162(c)(2)  were 
outside  the  ranges  established  in  the 
hiitial  Compliance  Status  Report  or  in 
the  operating  permit. 


(3)  The  provisions  of  paragraphs  (f)(1) 
and  (2)  of  this  section  do  not  apply  to 
any  low-throughput  transfer  rack  for 
which  the  owner  or  operator  has  elected 
to  comply  with  §  65.145,  or  to  any 
storage  vessel  for  which  the  owner  or 
operator  is  not  required  by  the 
applicable  monitoring  plan  established 
under  §  65.165(c)(1)  and  (2)  to  keep 
continuous  records.  If  continuous 
records  are  required,  the  owner  or 
operator  shall  specify  in  the  monitoring 
plan  whether  the  provisions  of 
paragraphs  {f)(l)  and  (2)  of  this  section 
apply. 

(4)  If  the  owner  or  operator  has 
chosen  to  use  the  alternative 
recordkeeping  provisions  of 

§  65.161(e)(1)  and  has  not  notified  the 
Administrator  in  the  Initial  Compliance 
Status  Report  that  the  alternative 
recordkeeping  provisions  are  being 
implemented  as  provided  in  §  65.165(e), 
the  owner  or  operator  shall  notify  the 
Administrator  in  the  periodic  report 
submitted  immediately  before 
implementation  of  the  alternative. 


§65.167    Other  reports. 

(a)  Replacing  an  existing  control  or 
recovery  device.  As  specified  in 

§§  65.147(b)(2),  65.148(b)(3), 
65.149(b)(3).  65.150(b)(2),  65.151(b)(2), 
65.152(b)(2),  or  65.153(b)(2),  if  an  owner 
or  operator  at  a  facility  not  required  to 
obtain  a  title  V  permit  elects  at  a  later 
date  to  use  a  different  control  or 
recovery  device,  then  the  Administrator 
shall  be  notified  by  the  owner  or 
operator  before  implementing  the 
change.  This  notification  may  be 
included  in  the  facility's  periodic 
reporting  and  shall  include  a 
description  of  any  changes  made  to  the 
closed  vent  system. 

(b)  Startup,  shutdown,  and 
malfunction  periodic  reports.  Startup, 
shutdown,  and  malfunction  periodic 
reports  shall  be  submitted  as  required  in 
§  65.6(c). 

§§65.168-65.169    [Reserved] 

(FR  Doc.  00-25044  Filed  12-13-00;  8:45  am] 
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DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  6300  and  8560 
[WO-250-1220-PA-24  1AJ 
RIN:  1004-AB69 

Wilderness  Management 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

SUMMARY:  In  this  final  rule,  the  Bureau 
of  Land  Management  (BLM)  revises  and 
updates  the  regulations  for  management 
of  designated  wilderness  areas.  In 
February  of  1985.  BLM  issued  the 
existing  regulations.  Since  the  original 
issuance  of  the  regulations,  BLM  has 
developed  new  policies,  Congress  has 
required  new  procedures,  and 
technologies  have  changed.  The  final 
rule  meets  the  need  for  updated 
regulations  by  adding  new  requirements 
based  on  change?  in  legislation  or 
agency  objectives,  clarifying  what  uses 
BLM  allows  and  authorizes  in 
wilderness  areas,  what  acts  BLM 
prohibits,  and  explaining  special  uses 
the  Wilderness  Act  explicitly  allows, 
and  how  BLM  allows  access  to  non- 
Federal  lands  located  within  BLM 
wilderness  areas. 
EFFECTIVE  DATE:  January  16,  2001. 
ADDRESSES:  You  should  send  any 
inquiries  or  suggestions  to: 

Department  of  the  Interior,  Bureau  of 
Land  Management,  Mail  Stop  WO-172, 
1849  C  St.,  NW..  Attention:  Jeff  Jarvis, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Jarvis,  Wilderness,  Rivers  and  National 
Trails  Group,  (202)  452-5189.  Persons 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  contact  him  by 
calling  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339,  24 
hours  a  day,  7  days  a  week. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Responses  to  Comments 
m.  Final  Rule  as  Adopted 
IV.  Procedural  Matters 

I.  Background 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  (43 
U.S.C.  1701-1785)  and  the  Wilderness 
Act  (16  U.S.C.  1131-1136)  direct  BLM 
to  manage  wilderness  areas  for  the 
public's  use  and  enjoyment  in  a  maimer 
that  will  leave  these  areas  imimpaired 
for  future  use  and  enjoyment  as 
wilderness  by  providing  for: 

•  Protection  of  these  areas, 

•  Preservation  of  their  wilderness 
character,  and 


•  The  gathering  and  disseminating  of 
information  about  their  use  and 
enjoyment  as  wilderness. 

Unless  Congress  specifies  otherwise, 
BLM  must  ensure  the  preservation  of 
wilderness  character  in  managing  all 
activities  conducted  within  wilderness 
areas. 

The  proposed  rule  on  Wilderness 
Management  was  published  in  the 
Federal  Register  on  December  19,  1996 
(61  FR  66968).  The  proposed  rule 
covered  the  management  of  BLM 
wilderness  areas  outside  Alaska.  The 
rule  explained — 

•  what  wilderness  areas  are, 

•  How  BLM  manages  them,  and 

•  How  you  can  use  them. 

The  proposed  rule  also  explained 
what  activities  BLM  would  not  allow  in 
wilderness  areas,  the  penalties  for  doing 
prohibited  acts,  and  the  special 
provisions  for  some  uses  and  access. 
When  BLM  has  management 
responsibility  for  wilderness  areas  in 
Alaska,  we  will  develop  regulations  for 
their  management,  if  necessary. 

The  proposed  rule,  while  it  revised 
and  redesignated  the  entire  part  in  the 
CFR,  focused  on  the  following  five 
areas:  (1)  definitions,  (2)  use  of 
wilderness  areas,  (3)  prohibited  acts,  (4) 
special  use  provisions,  and  (5)  access. 

The  period  for  public  comment  on  the 
proposed  rule  originally  expired  on 
February  18,  1997.  In  response  to  public 
requests,  BLM  extended  the  comment 
period  imtil  April  21,  1997.  BLM 
received  nearly  1,600  public  comment 
letters  or  other  communications  during 
this  four-month  comment  period. 

n.  Responses  to  Comments 

A.  General  Comments 

A  number  of  coirunents  addressed  the 
proposed  rule  in  general  terms,  without 
addressing  any  specific  provision  or 
section.  Some  opposed  or  supported  the 
rule,  others  asked  for  general 
clarification,  still  others  questioned 
imderlying  authorities.  We  will  address 
these  general  comments  in  this  section 
of  the  Supplementary  Information. 

One  respondent  asked  BLM  to  clarify 
its  authority  over  activities  on  non-BLM 
lands  adjacent  to  BLM  wilderness  areas. 
BLM  has  authority  to  protect  Federal 
lands  and  resources  under  its 
jurisdiction  by  virtue  of  section  302(b) 
of  FLPMA  (43  U.S.C.1732(b)).  This 
includes  the  authority  to  regulate 
activities  on  adjacent  private  or  State 
lands  to  protect  public  lands,  including 
BLM  wilderness  areas.  The  final  rule 
does  not  expand  BLM's  authority  to 
manage  wilderness  areas  in  a  way  that 
will  affect  activities  on  adjacent  non- 
BLM  lands. 


Several  respondents  criticized  the 
proposed  rule  for  not  covering 
extensively  enough  the  responsibility  of 
BLM  wilderness  managers  to  monitor 
and  otherwise  manage  activities  and 
land  uses  affecting  wilderness. 
Management  of  activities  within 
wilderness  are  thoroughly  covered  in 
BLM  Manuals  or  handbooks  and  other 
internal  guidance,  which  are  available 
to  the  public  in  any  field  office  that 
manages  wilderness.  The  regulations 
need  not  explain  these  internal 
procedures  to  BLM  managers.  The 
principal  piupose  of  regulations  is  to 
provide  guidance  and  direction  to  the 
public  and  other  regulated  parties. 

One  comment  asked  for  clarification 
of  how  the  rule  applies  to  wilderness 
study  areas.  The  regulations  in  this  rule 
apply  only  to  congressionally- 
designated  wilderness  areas,  not  to 
wilderness  study  areas. 

One  comment  asked  what  regulations 
apply  when  specific  provisions  in  this 
rule  refer  to  applicable  management 
plans  as  allowing,  limiting,  or 
prohibiting  an  activity,  but  BLM  has  not 
completed  its  management  plans  for  a 
particular  area.  The  regulations  in  this 
final  rule  apply  regardless  of  the  status 
of  plans.  The  plans  referred  to  in  these 
regulations  include  not  just  Resource 
Management  Plans  or  Plan  Amendments 
covering  large  areas  of  public  lands,  but 
also  local  BLM  field  office  plans  and 
other  decision  docmnents. 

Some  comments  asserted  that  the 
proposed  regulations  were  too 
permissive  or  conflict  with  law, 
including  the  Wilderness  Act,  saying 
they  would  diminish  wildness,  reduce 
challenge  and  risk,  and  increase 
mechanization.  The  comments  said  that 
the  language  in  the  proposed  rule  is 
ambiguous,  allows  for  inconsistent 
interpretation  and  too  much  discretion 
on  the  part  of  BLM  managers.  One 
respondent  concluded  that  the  "special 
provisions"  in  the  proposed  rule 
provided  loopholes  for  uses 
incompatible  with  the  preservation  of 
wilderness  character. 

BLM  believes  that  the  proposed  rule 
and  the  final  rule  are  fully  consistent 
with  the  requirements  of  the  Wilderness 
Act  and  other  laws.  The  Wilderness  Act 
specifically  provides  for  limited 
commercial  use  and  resource 
development  in  wilderness  areas  in  the 
"special  provisions"  of  the  Act  (16 
U.S.C.  1133).  A  certain  amount  of 
discretion  on  the  part  of  local  BLM 
managers  is  necessary  because 
circumstances  and  conditions  vary  from 
area  to  area,  and  no  national  regulation 
could  cover  every  situation.  BLM  has 
made  every  effort  to  see  that  these 
regulations  will  ensure  preservation  of 


the  wilderness  character  of  the  subject 
lands  while  recognizing  the  specific 
statutory  protections  for  valid  existing 
rights  and  the  specified  uses. 

Other  comments  stated,  by  contrast, 
that  the  regulations  are  too  restrictive, 
oppressive,  or  heavy-handed,  that  they 
have  an  adverse  effect  on  the  rights  of 
the  general  public,  or  that  they  are 
unconstitutional.  The  comments  stated 
that  they  would  reduce  the  level  of 
enjoyment  of  wilderness,  eliminate  or 
restrict  traditionally  acceptable  uses, 
generate  too  much  paperwork,  and  be 
overly  complex  or  unresponsive  to 
public  needs.  One  comment  asserted 
that  the  proposed  rule  gives  BLM  too 
much  flexibility  and  reduces  individual 
rights. 

BLM  does  not  agree  with  these 
assessments  of  the  proposed  rule.  The 
regulations  are  no  more  restrictive  than 
necessary  to  carry  out  the  requirements 
in  the  Wilderness  Act  and  FLPMA, 
including — 

•  Managing  wilderness  so  as  to  leave 
it  unimpaired  for  future  use"  and 
enjoyment  as  wilderness; 

•  Providing  for  its  protection  and  the 
preservation  of  wilderness  character, 
and 

•  Providing  for  the  gathering  and 
dissemination  of  information  regarding 
wilderness  use  and  enjoyment. 

One  comment  stated  that  the 
proposed  rule  did  nofconsider  the 
special  provisions  of  the  California 
Desert  Protection  Act  of  1994  (16  U.S.C. 
410aaa  et  seq.).  The  special  provisions 
of  that  Act  apply  only  to  those  BLM- 
managed  areas  designated  as  wilderness 
in  the  California  Desert  Protection  Act. 
It  would  be  inappropriate  for  a 
regulation  with  nationwide  effect  to 
implement  these  special  provisions. 
These  special  provisions  in  the  Act 
stand  alone,  and  do  not  need  regulations 
to  make  them  effective.  If  any  aspect  of 
these  regulations  were  inconsistent  with 
the  special  provisions  of  the  California 
Desert  Protection  Act,  that  Act  would 
prevail  over  these  regulations  to  the 
extent  of  the  inconsistency. 

Some  comments  urged  that  National 
Environmental  Policy  Act  of  1969 
(NEPA)  analysis  of  the  proposed 
regulations  be  done.  BLM  prepared  an 
environmental  assessment  (EA)  and 
foimd  that  the  regulations  cause  no 
significant  impact  (FONSI). 
Notwithstanding  the  statement  in  the 
preamble  of  the  proposed  rule  that  the 
EA  was  still  in  draft  form,  BLM 
approved  the  EA  and  FONSI  on 
September  13, 1996.  Also,  BLM  has 
updated  these  documents  in  new 
versions  approved  June  19,  2000.  These 
documents  are  available  for  review  in 
the  administrative  record  of  this  rule. 


One  comment  stated  that  BLM  has  no 
authority  to  enact  these  regulations  and 
that  Federal  laws  must  conform  to  State 
and  local  laws.  BLM  has  ample 
authority  to  issue  these  regulations  (see 
sections  310  and  302(b)  of  FLPMA,  43 
U.S.C.  1740  and  1732(b),  for  examples). 
Federal  law  prevails  over  inconsistent 
State  laws.  The  Constitution  of  the 
United  States  provides  at  Article  VI  that 
the  Constitution  and  the  laws  enacted 
under  it  are  the  supreme  law  of  the 
land. 

Some  comments  maintained  that  the 
proposed  rule  unnecessarily  restricts 
wildlife  management  and  public 
enjoyment  of  wildlife.  Others  stated  that 
the  rule  does  not  address  fish  and 
wildlife  management  activities  or 
himting,  or  recognize  State  management 
authority  for  fish  and  wildlife  resources 
that  is  contained  in  Section  4(d)  of  the 
Wilderness  Act  (16  U.S.C.  1133)  and 
Section  302(b)  of  FLPMA.  ha  this  rule, 
BLM  does  not  alter  the  existing  roles  of 
Federal  and  State  governments  in 
managing  wildlife  on  any  public  lands, 
including  wilderness.  As  section  4(d)(8) 
of  the  Wilderness  Act  provides, 
"Nothing  in  this  Act  shall  be  construed 
as  affecting  the  jm-isdiction  or 
responsibilities  of  the  several  States 
with  respect  to  wildlife  and  fish  *  *  *." 
States  will  continue  to  have  jiuisdiction 
over  fish  and  wildlife  management. 

Comments  stated  that  BLM's  present 
and  proposed  regulations  deny 
aboriginal,  traditional  land  rights,  and 
urged  that  the  rule  should  require  BLM 
to  work  with  Native  Americans  for 
management  of  motorized  vehicle  use, 
wood  cutting,  water,  and  archaeological 
sites.  As  stated  earlier,  the  regulations 
are  no  more  restrictive  of  traditional 
practices  than  necessary  to  carry  out  the 
requirements  of  law.  There  is  no 
authority  in  the  Wilderness  Act  for 
public  use  of  motor  vehicles,  for 
example,  or  for  cutting  trees  in 
wilderness  areas.  BLM  does  cooperate 
with  Native  Americans  and  others  in  the 
management  of  archaeological  sites 
under  other  laws  and  regulations. 

A  number  of  comments  expressed 
general  support  for  the  proposed  rule, 
saying  that  the  regulations  are  necessary 
to  protect  the  character  of  wilderness  for 
the  long  term,  and  that  they  are 
balanced,  reasonable,  well-crafted,  and 
faithfully  implement  Congressional 
wilderness  goals. 

Several  comments  addressed  the  style 
of  the  proposed  rule,  either  opposing  or 
supporting  the  question-and-answer 
format.  We  did  not  change  the  basic 
format  in  the  final  rule  because  the  style 
follows  current  Federal  Government 
poUcy.  The  final  rule  somewhat 
reorders  and  reorganizes  the  regulations. 


We  expleun  this  in  detail  in  the  section 
of  this  preamble  discussing  the  final 
rule. 

B.  Specific  Comments 

In  this  discussion,  section  names  and 
numbers  refer  to  those  in  the  proposed 
rule.  Where  appropriate,  we  have 
inserted  the  new  section  numbers  in 
parentheses  at  the  beginning  of  each 
section  discussion.  In  the  final  rule, 
many  numbers  have  been  changed  both 
to  improve  the  organization  of  the 
regulations  and  to  respond  to  public 
comments.  We  will  explain  this 
reorganization  and  renumbering  in 
Section  III  of  this  preamble.  If  this 
portion  of  the  Supplementary 
Information  does  not  discuss  a 
particular  section  or  paragraph,  it  means 
that  no  public  comments  addressed  the 
provision,  and  there  is  no  other  need  to 
amend  it  in  the  final  rule. 

Preamble  of  the  Proposed  Rule 

Regarding  the  discussion  of  livestock 
grazing,  one  comment  questioned  the 
reference  to  an  appendix  of  a  Report  of 
the  Committee  of  Interior  and  Insular 
Affairs  (H.Rept.  101-405,  Appendix  A) 
regarding  grazing  in  wilderness  and 
urged  that  the  Report  be  published  in 
the  Federal  Register.  The  proposed  rule 
used  the  principles  and  findings  in  the 
Report  as  the  basis  for  the  text  of  the 
livestock  grazing  section  of  the  rule.  The 
Report  itself  is  in  the  administrative 
record  for  the  rule  and  is  published  in 
the  BLM  wilderness  management 
manual. 

One  conmient  suggested  that  either 
the  preamble  or  the  regulatory  text 
should  refer  to  the  International 
Association  of  Fish  and  Wildlife 
Agencies  dociunent,  "Policies  and 
Guidelines  for  Fish  and  Wildlife 
Management  in  National  Forest  and 
Buj-eau  of  Land  Management 
Wildernesses."  Such  a  reference  is 
unnecessary  because — 

(1)  neither  the  proposed  nor  the  final 
rule  alters  the  fish  or  wildlife 
management  roles  of  State  and  Federal 
Government,  and 

(2)  guidance  for  BLM  field  managers 
for  cooperating  with  State  wildlife 
management  officers,  including  a 
reference  to  the  document  in  question, 
is  in  the  BLM  Manual. 

Subpart  6301 — Introduction 

Section  6301 .30     What  is  a  BLM 
wilderness  area?  (Section  6301.3  in  the 
final  rule) 

One  comment  objected  to  this  section 
as  a  subjective  definition  of  wilderness. 
BLM  intends  this  section  to  be  an 
objective,  simple,  factual,  and 
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unobjectionable  statement  that 
wilderness  is  what  Congress  says  it  is, 
with  a  reference  added  to  the 
Wilderness  Act  itself  for  a  detailed 
definition. 

Section  6301 .50     What  are  the 
definitions  of  terms  used  in  this  part? 
(Section  6301.5) 

A  few  comments  addressed  the 
proposed  definitions  as  a  group.  One 
suggested  that  they  were  vague  and 
overly  broad  and  could  lead  to 
inconsistent  decisions.  BLM's  position 
is  that  our  definitions  are  similar  to 
those  of  the  other  Federal  wilderness 
managing  agencies,  and  that  they  are 
broad  enough  to  illiuninate  terms  in  a 
set  of  regulations  with  a  nationwide 
effect.  Nevertheless,  in  some  instances 
we  have  changed  the  definitions  to 
make  them  clearer  in  light  of  specific 
comments. 

Other  comments  suggested  Aat  we 
define  additional  terms,  including: 
Primeval,  natiual  condition, 
untrammeled,  solitude,  wilderness 
character,  commercial  use,  American 
Indian,  religious  ceremony,  emergency, 
unimpaired,  motorized  vehicles, 
permanent  improvement,  and  all  non- 
pedestrian  traffic.  We  have  not  added 
definitions  for  any  of  these  terms.  Some 
of  them  do  not  appear  at  all  in  the 
regulations.  Others  appear  once,  but 
with  sufficient  explanation  in  their  . 
context  to  make  a  definition 
imnecessary.  Others  are  familiar  enough 
that  their  dictionary  definitions  provide 
adequate  description  of  their  meaning. 

Access 

Several  comments  criticized  the 
definition  of  "access,"  stating  that  it  did 
not  make  clear  what  constitutes 
adequate  access.  Others  stated  that 
access  should  include  R.S.  2477  rights- 
of-way,  guarantee  landowners  logical . 
and  appropriate  methods  of  travel,  or 
cillow  legal  access  under  Section  501  of 
FLPMA. 

Section  501(a)  of  FLPMA  expressly 
excludes  designated  wilderness  from 
land  across  which  BLM  may  grant  a 
right-of-way.  Therefore,  BLM  is 
forbidden  by  law  to  grant  new  rights-of- 
way  across  wilderness.  BLM  recognizes 
valid  R.S.  2477  rights-of-way  in 
wilderness  areas,  as  it  does  all  valid 
existing  rights. 

Finally,  the  regulatory  provisions  on 
access  in  the  final  rule  (subpart  6305) 
are  designed  to  provide  inholders  with 
logical  and  appropriate  access  within 
the  limitations  of  the  Wilderness  Act. 
Definitions  themselves  are  not  intended 
to  have  regulatory  content. 


Inholding 

A  few  comments  addressed  the 
definition  of  "inholding,"  stating  that 
the  definition  is  too  narrow  to  include 
non-Federal  lands  surrounded  by  other 
lands  along  with  BLM  wilderness.  The 
additional  lands  bounding  the  inholding 
might,  for  example,  be  national  forest 
lands  or  wilderness  study  areas.  Some 
comments  asked  for  clarification  of 
what  constitutes  an  interest  in  land 
under  the  "inholding"  definition. 
Others  stated  that  this  definition,  as 
well  as  the  definitions  of  "valid 
occupancy"  and  "mining  operations," 
improperly  limited  access  rights  of 
owners. 

The  definition  of  "inholding"  in  the 
proposed  rule  is  consistent  with 
definitions  used  by  other  Federal 
wilderness  land  managing  agencies. 
However,  the  concept  of  "interest  in 
land"  has  been  removed  fi'om  the 
definition  in  the  final  rule  as 
uimecessary.  We  address  the  effects  of 
different  degrees  of  ownership — fee 
simple  ownership,  surface  ownership 
only,  mining  claims,  and  so  forth — in 
the  access  provisions  of  the  final  rule, 
not  in  the  definitions. 

Mechanical  Transport 

A  number  of  conunents  addressed  the 
definition  of  "mechanical  transport," 
particularly  as  it  affects  the  use  of  game 
carriers.  A  majority  of  these  comments 
said  that  the  definition  should  not 
include  game  carriers,  or  only  include 
motorized  ones.  They  said  that  a 
prohibition  of  game  carriers  in 
wilderness  would  be  an  unnecessary 
hardship  for  hunters  and  would 
increase  environmental  impacts — due  to 
dragging  big  game — from  hunting, 
would  discriminate  against  the  elderly, 
and  would  limit  the  ability  to  retrieve 
downed  game.  They  said  that  animal 
carriers  are  traditional,  compatible,  and 
legitimate  in  wilderness  and  could  be 
considered  the  minimum  tool, 
especially  in  desert  situations,  and  that 
prohibition  may  discourage  legal 
hunting  of  big  game,  limiting 
management  efforts  by  State  government 
agencies. 

A  few  conunents  luged  that  the 
definition  of  "mechanical  transport" 
should  not  include  wheelbarrows 
because  they  are  necessary  for  trail 
construction  and  maintenance  work. 

BLM's  position  is  that  we  must 
include  wheeled  game  carriers  or 
wheelbarrows  in  the  definition  of 
mechanical  transport,  or  it  will  conflict 
with  the  letter  and  spirit  of  the 
Wilderness  Act.  This  position  is  also 
consistent  with  Forest  Service  policy. 
Trail  work  is  an  administrative  function 


that  is  adequately  addressed  in  section 
4(c)  of  the  Wilderness  Act.  This  section 
allows  BLM  to  use  the  minimiun  tools 
necessary  for  such  administrative  work. 

A  large  number  of  comments  stated 
that  the  definition  of  "mechanical 
transport"  should  not  include  horses 
and  other  pack  livestock  like  mules  and 
llamas.  BLM  never  intended  to  ban 
horses  from  wilderness  areas,  and  we 
have  amended  the  definition 
specifically  to  make  it  clear  that  horses 
and  other  pack  stock  are  allowed  in 
wilderness.  Horses  are  not  mechanical 
transport,  and  neither  are  their  saddles 
and  bridles  and  other  tack. 

A  small  number  of  comments  raised 
other  concerns  about  the  definition  of 
"mechanical  transport."  One  asked  for 
clarification  of  the  word  "contrivance" 
as  used  in  the  definition.  BLM  used  this 
term  to  emphasize  the  human-origin 
aspect  of  the  means  of  transportation  by 
relying  on  a  dictionary  definition  of 
"contrivance"  as  "a  mechanical 
device."  We  have  expanded  the 
definition  by  adding  the  words  "device 
or  vehicle"  to  improve  its  clarity. 
Another  comment  stated  that  the 
definition  could  be  misinterpreted  to 
include  a  number  of  devices  such  as 
fishing  and  hunting  equipment,  and 
even  persons  such  as  land  users  and 
administrative  and  law  enforcement 
personnel.  The  intent  of  the  final  rule  is 
that  mechanical  transport  refers  to  man- 
made  devices  with  moving  parts  and  an 
internal  or  external  power  source  (even 
if  the  power  soiuce  is  environmentally 
benign,  such  as  solar  cells),  that  are 
commonly  used  to  carry  people  or 
cargo.  It  would  be  impractical,  and 
potentially  misleading,  to  include  an 
exhaustive  list  of  inclusions  and 
exclusions,  because  questions  may  be 
reused  as  to  items  omitted  from  the  list. 

Some  comments  urged  that  the 
definition  of  "mechanical  transport" 
should  not  include  horse-drawn  wagons 
and  carts.  Another  urged  that  the 
definition  should  include  canoes,  rafts, 
bicycles,  and  travels,  and  that  unless  the 
enabling  legislation  specifies  otherwise, 
BLM  must  prohibit  all  assisted 
transportation.  Wagons,  carts,  and 
bicycles  clearly  fall  within  the 
definition  of  mechanical  transport  and 
are  excluded  from  wilderness.  Canoes, 
rafts,  and  travels,  on  the  other  hand,  are 
not  included  in  the  definition — they 
lack  moving  parts.  There  is  no  authority 
in  the  Wilderness  Act  to  disallow  all 
assisted  transport. 

One  comment  maintained  that  the 
definition  of  "mechanical  transport" 
violates  the  Americans  with  Disabilities 
Act  (ADA).  The  proposed  rule  excluded 
wheelchairs  irom  the  definition,  but 
with  the  qualification  that  a  wheelchair 


is  allowed  only  as  necessary  medical 
equipment.  BLM  has  amended  the 
definition  in  the  final  rule  to  remove 
this  qualification.  The  final  rule 
specifically  allows  wheelchairs  to  be 
used  in  wilderness  areas.  The  defirution 
of  "wheelchair"  in  the  proposed  rule 
has  also  been  changed  in  the  final  rule 
to  repeat  the  definition  in  the  ADA. 

One  comment  asserted  that  the 
definition  of  "mechanical  transport,"  by 
including  the  reference  to  living  power 
soiuces,  is  more  restrictive  than  the 
Arizona  Desert  Wilderness  Act  of  1990 
and  is  inconsistent  with  the  Wilderness 
Act,  and  alleged  that  the  definition 
significantly  affects  recreation.  The 
reference  to  a  living  power  source  was 
designed  to  encompass  bicycles  and 
horse-carts  and  similar  mechanical 
means  of  transportation,  and  not 
backpackers  and  horse  packers,  which, 
though  they  may  employ  living  power 
sources,  do  not  use  mechanical 
contrivances  for  transport.  However, 
since  the  power  source  itself  is  not  a 
critical  element  in  defining  "mechanical 
transport,"  we  removed  the  reference  to 
"living  power  source"  in  the  final  rule. 

One  comment  urged  that  the  rule 
should  restrict  the  use  of  wheeled 
devices  to  only  those  specifically 
permitted  in  the  Wilderness  Act.  The 
Wilderness  Act  makes  no  mention  of 
wheeled  vehicles  or  devices  as  such, 
and  it  is  unnecessary  to  amend  the 
definition. 

A  couple  of  comments  addressed  a 
definition  not  in  the  proposed  rule, 
"mechanized  equipment,"  apparently 
confusing  it  with  "mechanical 
transport"  or  "motorized  equipment." 
One  asked  whether  rock  climbing 
hardware  is  mechanized  equipment, 
and  another  urged  that  rifles  be 
considered  mechanized  equipment. 
Power  drills  for  installing  bolts  in 
support  of  climbing  would  be 
considered  motorized  equipment  and 
are  banned  from  BLM  wilderness  areas, 
as  are  chainsaws  and  other  large  power 
tools.  Rifles  and  shotguns  are  not 
motorized,  and  are  not  mechanical 
means  of  transportation.  Therefore,  they 
are  not  affected  by  the  restrictions  on 
motorized  equipment  or  mechanical 
transport  in  section  6302.20(d)  of  the 
final  rule. 

Mining  Operations  and  Valid 
Occupancy 

A  few  comments  stated  that  the 
proposed  definitions  of  these  terms 
infringe  on  the  access  rights  of  owners. 
BLM  has  changed  the  definition  of 
"mining  operations"  to  make  it  a  cross 
reference  to  the  definition  in  the  use 
and  occupancy  regulations  in  43  CFR 
subpart  3715.  Also,  BLM  has  added  to 


the  definition  of  "valid  occupancy"  a 
cross-reference  to  the  use  and 
occupancy  regulations  in  subpart  3715 
of  this  tide.  These  definitions  rely 
entirely  on  existing  BLM  regulatory 
definitions,  and  therefore  do  not  affect 
the  rights  of  land  owners  or  mining 
claimants. 

Motorized  Equipment 

A  small  number  of  comments 
addressed  this  definition,  most  of  them 
listing  devices  that  they  thought  should 
or  should  not  be  considered  motorized 
equipment  and  accordingly  banned 
from  or  allowed  in  wilderness.  One 
comment  urged  that  chain  saws  be 
allowed.  Chain  saws  are  always 
motorized  and  therefore  are  banned 
specifically  by  the  Wilderness  Act.  One 
comment  stated  that  the  definition 
could  be  interpreted  to  include  battery- 
powered  devices  such  as  shavers, 
watches,  and  the  others  specifically 
excluded  in  the  definition.  We  do  not 
believe  this  to  be  a  reasonable 
interpretation,  and  have  not  changed  the 
definition  in  the  final  rule. 

A  few  comments  asked  for  a  more 
expansive  definition  of  "motorized 
equipment,"  one  that  would  include 
propane  heaters,  stoves.  Global 
Positioning  Systems,  Geiger  coimters, 
cellular  telephones,  metal  detectors,  or 
radios.  They  maintained  that  such 
devices  should  have  no  place  in 
primitive  or  imconfined  use  of 
wilderness,  that  wilderness  is  a  place 
for  primitive  travel  skills.  The  conunent 
suggested  that  technological  advances 
represented  by  some  of  these  devices 
would  lead  to  further  mechanization  of 
wilderness,  and  concluded  that 
exemptions  should  be  limited  to 
flashlights,  wristwatches,  cameras,  and 
gas  stoves.  While  this  view  of 
wilderness  may  be  shared  by  some,  the 
impacts  of  the  devices  proposed  for 
inclusion  in  the  definition  by  the 
respondent  do  not  warrant  their 
prohibition  in  wilderness.  We  have 
made  no  change  in  the  final  rule  in 
response  to  this  comment. 

Wheelchair 

A  small  nimiber  of  comments 
criticized  this  definition  as  being  too 
restrictive,  and  urged  that  the  term  be 
defined  as  other  agencies  do.  In  the  final 
rule,  we  have  amended  the  definition 
slightly  to  conform  it  exactly  to  the 
definition  found  in  Section  507  of  the 
Americans  with  Disabilifies  Act,  42 
U.S.C.  12207(c)(2). 

Temporary  Structure 

One  comment  suggested  adding  a 
definition  for  this  term  and  offered 
language:  "  'Temporary  structure'  means 


any  structure  that  can  be  readily  and 
completely  dismanUed  and  removed 
from  the  site  between  periods  of  actual 
use,  and  must  be  removed  at  the  end  of 
each  season  of  use."  We  have  not 
adopted  this  comment  in  the  final  rule. 
BLM  generally  caimot  allow  permanent 
or  temporary  structures  in  wilderness, 
so  there  is  no  need  for  a  definition  of 
this  term.  However,  we  have  added  a 
cross  reference  to  the  use  and 
occupancy  regulations  for  mining 
operations  in  43  CFR  part  3715.  because 
you  may  erect  structures  imder  certain 
circiunstances  on  mining  claims  in 
wilderness  areas.  We  have  also  added 
language  making  it  clear  that  you  may 
use  tents  and  other  such  equipment  for 
overnight  camping. 

Subpart  6302 — Use  of  Wilderness  Areas, 
Prohibited  Acts,  and  Penalties 

Section  6302. 1 0    May  I  use  wilderness 
areas?  (Section  6302.11) 

A  small  number  of  comments 
addressed  this  general  section  on  use  of 
wilderness,  most  suggesting  uses  that 
should  be  specifically  listed,  such  as: 
education,  conservation,  scenic  and 
historic  appreciation,  ecology, 
philosophy,  photography,  art, 
spirituality,  hunting,  fishing,  trapping. 
Most  of  these  uses  are  expressly 
mentioned  or  at  least  implied  in  the 
Wilderness  A'ct,  and  need  not  be  recited 
in  the  regulations.  To  avoid  any 
appearance  of  excluding  such 
recognized  wilderness  uses  by  naming 
some  uses  and  omitting  others,  we 
removed  the  list  of  examples  of 
allowable  uses  from  this  section  in  the 
final  rule.  As  for  hunting,  fishing,  and 
trapping,  these  are  managed  by  State 
government,  and  BLM  does  not  seek  to 
change  this  management  role  in  these 
regulations. 

One  comment  suggested  that  this 
section  should  emphasize  that 
wilderness  is  for  non-motorized,  non- 
mechanized  use.  This  need  not  be  stated 
expUcitly  here;  the  regulations  make 
this  clear  in  other  sections. 

Section  6302.20    Do  I  need  and  where 
do  I  obtain  an  authorization  to  use  a 
wilderness  area?  (Sections  6302.12  and 
6302.13) 

Several  comments  addressed  this 
section.  One  objected  to  the  requirement 
for  authorization  if  the  BLM 
management  plan  for  the  wilderness 
area  involved  requires  it,  arguing  that 
BLM  has  no  authority  to  prepare 
management  plans  in  the  existing  BLM 
wilderness  regulations  or  the 
regulations  in  36  CFR  283.1.  It 
continued  that  BLM  therefore  cannot 
promulgate  or  enforce  plans,  or  include 
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them  in  our  budget.  BLM's  general  land 
use  planning  authority  may  be  found  in 
Section  202  of  FLPMA  (43  U.S.C.  1712). 
We  have  made  no  change  in  the  final 
rule  in  response  to  this  comment. 

One  comment  stated  that  the 
proposed  rule  contained  no  provision 
for  timely  and  efficient  response  to 
requests  for  authorizations.  Another 
comment  asserted  that  the  permitting 
process  could  be  used  to  restrict  use 
unreasonably.  A  third  comment 
requested  clarification  as  to  the  type{s) 
of  authorization  needed  and  who  issues 
them,  and  clarification  that  BLM 
requires  a  permit  for  any  activity  that  is 
not  consistent  with  wilderness 
management. 

This  rule  makes  possession  of  an 
authorization  a  prerequisite  for  certain 
activities,  but  does  not  itself  provide  for 
the  issuance  of  authorizations.  If  this 
rule  requires  you  to  have  a  permit  or 
other  authorization,  you  must  obtain  it 
under  the  specific  BLM  regulation  for 
your  use  or  activity.  The  authorization 
may  be  a  general  use  permit  under  43 
CFR  part  2920,  a  notification  of 
practices  and  procedures  for 
geophysical  exploration  under  an 
existing  fluid  mineral  lease  under  43 
CFR  3151.1.  or  a  special  recreation 
permit  under  subpart  8372.  for  example. 
We  have  not  changed  the  final  rule. 

One  comment  noted  that  desi^ations 
of  individual  wilderness  areas  by 
Congress  may  contain  statutory 
provisions  that  supersede  the 
WUdemess  Act  or  FLPMA.  This  is  true, 
and  in  such  a  case  the  statutory 
provision  would  also  supersede  these 
regulations.  It  is  not  our  intent  to 
account  for  every  such  exception  to  the 
general  requirements  of  the  Wilderness 
Act. 

The  comment  went  on  to  state  that 
lands  must  be  managed  as  provided  in 
the  Multiple  Use  and  Sustained  Yield 
Act  of  1960.  The  Wilderness  Act 
provides  that  its  purposes  are  within 
and  supplemental  to  the  purposes  for 
which  national  forests  and  other  units  of 
Federal  lands  are  managed.  Therefore, 
the  Wilderness  Act  and  these 
regiUations  are  consistent  with  the 
piuposes  of  the  Midtiple  Use  and 
Sustained  Yield  Act. 

One  comment  urged  that  fees  BLM 
charges  for  permits  should  be  used  to 
pay  for  law  enforcement  rather  than 
restoring  user-caused  damage.  It  went 
on  to  say  that  users  should  pay  for  such 
restoration.  There  is  no  need  to  change 
the  regulation  as  a  result  of  this 
comment,  because  it  neither  provides 
for  specific  fees  nor  directs  where 
specific  fees  are  to  go.  Other  regulations 
provide  for  fees  and  their 
administration. 


Section  6302.30  When  and  how  does 
BLM  close  or  restrict  use  of  wilderness 
areas?  (Section  6302.19) 

A  few  comments  addressed  this 
section  of  the  proposed  rule.  One  noted 
that  only  Congress  can  alter  the  use  of 
wilderness  areas,  and  stated  that 
temporary  closures  should  be  for  no 
more  than  one  year.  Another  urged  that 
the  regulation  should  clearly  state  that 
the  law  permits  BLM  to  restrict  areas 
within  wilderness  without  issuing  an 
order.  We  have  amended  this  provision 
in  the  final  rule  to  make  it  clear  that 
closures  will  affect  the  minimum  area 
for  the  minimum  amoimt  of  time 
necessary,  likely  in  most  cases  to  be  less 
than  three  months.  (A  typical  reason  for 
such  restrictions  will  be  wildlife 
protection.) 

Another  comment  stated  that  closure 
or  restrictions  on  use  of  public  lands  for 
mining,  grazing,  logging,  recreation,  and 
so  forth,  would  cause  a  significant 
economic  impact  on  small  communities 
if  wilderness  guidelines  are  not 
carefully  administered.  BLM's  intent  is 
that  we  will  carefully  administer  the 
regulations,  guidelines,  and  handbooks 
relating  to  wilderness  management. 

Section  6302.40    May  I  gather 
information,  do  research,  or  collect 
things  such  as  rocks,  animals,  plants,  or 
other  types  of  natural  or  cultural 
resources  in  wilderness  areas?  (Sections 
6302.15  and  6302.16) 

A  number  of  comments  addressed  this 
section.  Some  challenged  the  proposed 
language  because  of  perceived  imdue 
effects  on  the  wilderness  environment, 
asserting:  uses  that  damage  the 
environment  should  be  banned;  fuel 
gathering  for  campfires  should  be 
prohibited;  collection  should  be  limited 
to  scientific  research;  commercial 
collection  should  be  prohibited;  and  the 
regulations  should  be  as  restrictive  as 
possible  for  uses  inconsistent  with  the 
purposes  of  the  Wilderness  Act.  Others 
said  that  the  section  imposed 
restrictions  on  activities  that  are  too 
stringent  or  not  authorized,  maintaining: 
the  rule  should  allow  "incidental  use 
(surface  collection  with  small  hand 
tools)";  the  nUe  should  not  require  a 
plan  to  be  in  place  before  collecting  can 
be  allowed;  the  rule  conflicts  with  State 
authority  for  wildlife  management  and 
control  of  hunting  and  fishing;  and  the 
rule  should  allow  traditional  aboriginal 
land  uses,  such  as  wood  gathering  and 
pottery  shard  collection. 

To  help  address  some  of  these 
conunents,  we  have  divided  this  section 
into  two  sections  in  the  final  rule: 
section  6302.15  on  collecting  or 
disturbing  specimens,  and  section 


6302.16  on  scientific  information 
gathering.  Thus,  we  have  separated 
scientific  from  casual  collecting.  In  the 
final  rule  we  have  tried  to  minimize  the 
impacts  of  these  activities,  within  the   - 
limits  of  the  law. 

This  division  of  the  proposed 
provision  into  two  sections  recognizes 
that  scientific  research  under  section 
6302.16  is  generally  a  more  intensive 
use  of  lands  and  resources  than  casual 
or  recreational  collecting  or  disturbance 
of  resoiu-ces,  or  even  the  mineral 
prospecting  authorized  by  the 
Wilderness  Act.  Scientific  research  may 
involve  surface  disturbance,  long-term 
use  of  the  land,  and  larger  numbers  of 
people.  Of  course,  BLM  will  permit 
scientific  research  that  does  not  involve 
these  elements  as  well,  but  not  impose 
the  reclamation  and  other  requirements  " 
stated  in  section  6302.16.  Examples  of 
this  kind  of  research  would  be  wildlife 
population  counts  that  do  not  involve 
surface  disturbance  or  lengthy  stays  in 
the  wilderness. 

Under  section  6302.15.  you  may 
remove  small  mineral  samples  for 
purposes  of  prospecting,  or  souvenir 
items  such  as  pine  cones  or  attractive 
stones.  This  provision  recognizes  that 
such  activities  conducted  by  persons 
without  mechanized  transportation  or 
power  tools  are  likely  to  create 
considerably  smaller  impacts  on  the 
wilderness  environment  than  scientific 
research,  which  may  involve  base 
camps,  organized  crews  of  scientists  and 
staff,  more  extensive  equipment,  and 
siu-face  disturbance. 

In  the  final  rule  we  have  also  removed 
proposed  paragraph  6302.40(b),  which 
consisted  of  several  lists  of  resources 
and  materials  that  may  be  collected  in 
wilderness  for  non-commercial 
purposes.  The  lists  are  not  necessary 
and  may  have  been  misleading  because 
most  collecting  would  require  an 
authorization  not  provided  for  in  the 
wilderness  management  regulations.  For 
such  collecting,  you  would  need  an 
authorization  from  other  Federal 
agencies.  State  agencies,  or  from  BLM 
under  other  regulations. 

The  final  rule  provides  that  for 
scientific  information  gathering  (section 
6302.16)  in  a  wilderness  area — 

.•  Similar  research  opportimities  must 
not  be  reasonably  available  elsewhere; 

•  The  activity  must  be  compatible 
with  wilderness  preservation  and  the 
pertinent  BLM  management  plan; 

•  You  must  minimize  ground 
disturbance  and  use  of  motorized 
equipment  and  mechanical  transport, 
including  the  landing  of  aircraft;  and 

•  The  activity  must  be  authorized  ty 
BLM  before  you  may  begin. 


For  information  gathering  and 
resource  collection  or  distiubance  not 
related  to  scientific  research,  section 
6302.15  requires  the  activity  to  be — 

•  Non-commercial  as  required  by 
section  4(c)  of  the  Wilderness  Act; 

•  Characterized  by  methods  that 
preserve  the  wilderness  environment; 
and 

•  Either  in  conformance  with  the 
pertinent  BLM  management  plan  or 
specially  authorized  by  BLM. 

Also,  information  gathering  related  to 
minerals,  including  prospecting  under 
the  mining  laws,  is  specifically  allowed 
under  the  terms  of  section  4(d)(2)  of  the 
Wilderness  Act  (16  U.S.C.  1133(d)(2)). 

Some  measures  suggested  in 
comments  were:  to  require  campers  to 
carry  campfire  fuel  with  them;  to  limit 
collecting  to  education  or  scientific 
research;  and  to  require  that  information 
and  specimen  gathering  be  for  the 
purpose  of  benefitting  wilderness.  These 
activities  are  not  occurring  at  levels  that 
are  harmful  to  wilderness,  and  there  is 
no  need  at  present  to  impose  such 
limits.  Some  of  the  activities  that 
respondents  suggested  we  allow  in 
v«ldemess  are  prohibited  by  law.  For 
instance,  section  6  of  the  Archaeological 
Resources  Protection  Act  of  1979,  16 
U.S.C.  470ee(a),  prohibits  taking  pottery 
shards  and  similar  artifacts  from  public 
lands  without  a  permit:  "No  person  may 
excavate,  remove,  damage,  or  otherwise 
alter  or  deface,  or  attempt  to  excavate, 
remove,  damage,  or  otherwise  alter  or 
deface  any  archaeological  resource 
located  on  public  lands  or  Indian  lands 
imless  such  activity  is  piusuant  to  a 
permit.  *  *  *" 

Several  comments  addressed  the 
specific  issue  of  hobby  mineral 
collecting  in  the  context  of  this  section. 
They  said  that  the  proposed  nde  would 
severely  limit  the  hobby,  and  that 
collecting  specimens  preserves  them 
from  erosion.  One  comment  stated  that 
closing  public  lands  to  mineral 
collection  is  unfair  when  mining  may 
still  occur.  Another  asserted  that  the 
proposed  rule  would  impose  an 
excessive  restriction  of  traditional 
family  recreation  activities.  In  response 
to  these  comments,  we  have  amended 
the  final  rule  to  allow  hobby  collecting 
in  BLM  wilderness  if  it  is  compatible 
with  wilderness  preservation  and  if 
either  the  activity  conforms  with  the 
applicable  BLM  plan  or  the  hobbyist  has 
an  authorization  from  BLM.  The 
proposed  rule  would  have  required  both 
plan  conformance  and  an  authorization. 


Section  6302.41     Will  BLM  authorize 
me  to  use  a  motor  vehicle,  motorized 
equipment,  or  mechanized  transport  to 
conduct  research  or  gather  resource 
information?  (Section  6302.16) 

About  20  comments  addressed  this 
section.  Respondents  criticized  the 
provision,  stating  that  it  implied  motor 
vehicles  could  be  allowed  in 
wilderness,  that  it  could  be  interpreted 
to  preclude  airborne  research  over 
wilderness,  and  that  it  did  not 
necessarily  require  a  bond  in  every  case. 
One  comment  stated  that  the  rule 
should  clearly  prohibit  motorized 
equipment  and  mechanical  transport 
with  certain  exceptions:  access  to  valid 
mining  claims,  construction  and 
maintenance  of  wildlife  watering 
devices,  maintenance  of  range 
improvements,  or  other  uses  that  BLM 
cannot  prohibit,  and  that  research  is  not 
grounds  for  allowing  motorized 
equipment  or  mechanical  transport. 
Another  comment  asked  for  clarification 
of  how  BLM  will  determine  reclamation 
needs,  and  another  asked  whether  BLM 
will  give  verbal  or  vratten  authorization 
for  motorized  or  mechanical 
information  gathering. 

Many  of  these  issues  are  addressed  in 
either  other  BLM  regulations  governing 
specific  activities  or  uses  of  the  public 
lands,  or  the  BLM  Manual  if  they  relate 
more  to  BLM  internal  procedure  than  to 
user  activity.  The  type  of  authorization 
required  is  usually  covered  in  the 
regulations  dealing  with  the  subject 
matter  of  the  research  or  information 
gathering.  The  Wilderness  Act  governs 
access  to  mining  claims.  Such  access 
need  not  be  by  mechanized  transport  in 
every  case. 

We  have  removed  most  of  the  section 
in  the  final  rule  because  it  is 
unnecessary.  The  final  sentence  has 
been  moved  to  section  6302.16(b).  It 
requires  reclamation,  but  still  provides 
for  discretion  on  the  part  of  local  BLM 
managers  as  to  whether  we  will  require 
a  bond. 

Most  human  activity  in  wilderness 
disturbs  the  surface  in  some  way.  There 
is  no  need  for  bonding  in  a  case  where 
there  is  likely  to  be  no  appreciable 
impact.  The  regulations  give  local 
managers  the  power  and  discretion  to 
require  bonding. 

Section  6302.50    May  wheelchairs  be 
used  in  a  wilderness  area?  (Section 
6302.17) 

A  few  comments  addressed  this 
section.  Some  supported  the  notion, 
with  which  we  agree,  that  adventure 
and  untrammeled  natiu^  should  be 
available  to  the  wheelchair  user. 
Another  contended  that  the  rule  does 


not  meet  the  spirit  of  the  Americans 
with  Disabilities  Act  (ADA)  because  it 
does  not  provide  for  additional  facilities 
for  wheelchair  users.  We  disagree  with 
this  comment.  Special  facilities  are  not 
required  for  wheelchair  users  in 
wilderness  under  Section  507  of  the 
ADA  (42  U.S.C.  12207(c)(1)). 

Another  conunent  stated  that  the 
regulation  should  permit  motorized 
wheelchairs.  In  the  final  rule, 
"wheelchair"  is  defined  in  the  same 
way  as  in  Section  507  of  the  ADA  (42 
U.S.C.  12207(c)(2)).  If  a  motorized 
wheelchair  meets  this  definition,  so  that 
it  is  suitable  for  use  in  an  indoor 
pedestrian  area,  it  qualifies  as  a 
wheelchair  under  the  final  rule  and  may 
be  used  in  BLM  wilderness.  One 
comment  asserted  that  if  wheelchairs 
are  allowed  in  wilderness,  game  carriers 
should  also  be  allowed.  However, 
wheelchair  users  are  protected  by 
statute  from  exclusion,  while  wheeled 
game  carriers,  being  mechanical 
transport,  are  barred  from  wilderness  by 
statute. 

Section  6302.60    May  wilderness  areas 
be  used  for  traditional  religious 
purposes?  (Section  6302.18) 

A  number  of  comments  addressed  this 
section,  some  of  them  focusing  on  the 
issue  of  temporary  closure  to  protect 
privacy  of  American  Indian  ceremonies, 
and  others  focusing  on  whether  the 
regulations  should  even  address  the 
issue  of  religious  use  of  wilderness.  We 
will  discuss  the  latter  issue  first. 

Several  comments  objected  to  the 
provision  for  temporary  closure  to  the 
public  of  portions  of  wilderness  areas 
being  used  by  Native  Americans  for 
religious  practices.  They  stated  that 
persons  who  engage  in  such  ceremonies 
on  public  land  should  accept  the 
possibility  of  public  discovery  of  their 
ceremony.  Others  said  that  any  closure 
in  support  of  religious  activities  is 
discriminatory,  that  it  is  a  race-based 
regulation,  and  that  it  violates  the 
Establishment  Clause  of  the  First 
Amendment.  On  the  other  hand,  several 
comments  supported  temporary  closure 
for  this  purpose,  saying  that  temporary 
closure  is  compatible  with  wilderness 
values  and  is  needed  to  protect  privacy. 
One  comment  tied  closure  to  need, 
saying  that  if  an  area  has  a  history  of 
ceremonies  being  consistently  invaded, 
BLM  should  permit  temporary  closure. 
Partly  because  of  these  comments,  and 
partly  because  it  is  unnecessary,  BLM 
has  removed  this  provision  in  the  final 
rule.  Such  a  special  provision  for 
temporary  closures  to  accommodate 
Indian  religious  observances  is 
imnecessarN'  because,  under  43  CFR 
subpart  8364  and  the  general  land 
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management  authority  in  Section  302  of 
FLPMA,  the  BLM  local  land  manager 
can  temporarily  close  an  area  to  protect 
or  accommodate  this  or  any  other  use  in 
appropriate  circumstances. 

The  final  rule  allows  American 
Indians  to  use  wilderness  areas  for 
traditional  religious  purposes, 
implementing  the  American  Indian 
Religious  Freedom  Act  (42  U.S.C.  1996) 
(AIRFA),  and  other  applicable  law.  It 
does  not  specifically  allow  closure. 
However,  it  recognizes  the  limits 
provided  for  in  the  Wilderness  Act,  so 
that  Indians  using  wilderness  areas  for 
traditional  wilderness  purposes  may  not 
use  motorized  equipment  or  mechanical 
transportation,  and  must  behave  in  such 
a  way  as  to  minimize  impacts  on  the 
wilderness  environment. 

Conmients  suggested  that  the  rule 
should  specifically  allow  mechanical 
transport  for  Indian  access;  however, 
there  is  no  authority  in  the  Wilderness 
Act  or  AIRFA  to  allow  this  use.  One 
comment  suggested  that  BLM  restrict 
the  manner  and  degree  of  this  religious 
activity  to  that  of  such  activities  carried 
on  before  designation  of  the  wilderness. 
There  is  also  no  authority  to  restrict  the 
manner  and  degree  of  such  Indian 
religious  activity  so  long  as  it  otherwise 
comports  with  the  Wilderness  Act  and 
these  regulations. 

One  conunent  stated  that  the 
regulations  should  include  the 
provisions  from  Executive  Order  No. 
13007  for  access,  ceremonial  use. 
protection  and  confidentiality  of  sacred 
sites,  and  notification  of  proposed 
management  actions  potentially 
affecting  these  sites.  The  Executive 
Order  is  binding  on  Federal  agencies, 
and  its  provisions  need  not  be  repeated 
in  these  regidations.  One  comment 
urged  that  the  regulations  should  ensiu^e 
physical  access  into  wilderness  for 
Native  Americans  for  ceremonial, 
medicinal,  cultiu-al,  and  traditional 
collecting.  We  address  collecting  of 
materials  in  wilderness  areas  in  section 
6302.15  of  the  final  rule.  Native 
Americans  wishing  to  collect  materials 
for  these  purposes  must  do  so  in  a 
manner  compatible  with  the 
preservation  of  the  wilderness 
enviroiunent,  and  the  collection  must 
conform  with  the  applicable 
management  plan  or  be  separately 
authorized  by  BLM.  One  comment 
stated  that  the  term  "American  Indian" 
should  be  replaced  by  "enrolled 
member  of  a  federally  recognized  tribe." 
This  comment  is  not  adopted  in  the 
final  rule — the  terms  used  in  the  rule  are 
those  used  in  AIRFA. 


Section  6302.70     What  activities  does 
BLM  prohibit  in  wilderness  areas? 
(Sections  6302.20  and  6302.14) 

Our  discussion  of  the  comments  on 
this  section  will  address  each  paragraph 
separately,  as  did  most  of  the  comments. 
But  first,  a  few  comments  addressed  the 
section  as  a  whole.  One  comment  asked 
for  clarification  as  to  the  applicability  of 
the  rule  to  individuals  as  opposed  to 
State  agencies.  The  rule  does  not 
distinguish  between  States  and 
individuals.  For  example.  State  agencies 
may  not  use  motor  vehicles  to  track 
wildlife  in  BLM  wilderness  any  more 
than  individual  hunters  may,  even 
though  States  have  primary 
responsibility  for  wildlife  management. 
Another  comment  maintained  that  the 
treatment  in  the  proposed  rule  of 
Wilderness  Act  prohibitions  was 
inadequate.  We  disagree  with  this 
assessment:  Each  prohibition  in  the 
Wilderness  Act  is  thoroughly  covered  in 
this  section,  along  with  others  that 
implement  the  general  authority  of  BLM 
to  regulate  public  lands,  including 
wilderness.  One  comment  stated  that 
persons  wishing  to  carry  on  activities 
that  are  exceptions  to  prohibitions 
should  be  encoiu-aged  in  the  regulations 
to  use  non-wildemess  land,  or  their 
activities  should  be  narrowly 
delineated.  This  comment  appears  to  be 
directed  more  to  the  special  provisions 
of  the  Act  that  were  covered  in  subpart 

6303  of  the  proposed  rule.  Section  4(c) 
of  the  Wilderness  Act  provides  for 
strictly  limited  exceptions  to  wilderness 
prohibitions.  BLM  believes  that  subpart 

6304  of  this  final  rule  properly 
implements  this  statutory  authority. 

Some  comments  supported  the 
prohibited  acts  section  as  a  whole, 
stating  that  the  restrictions  imposed  are 
consistent  with  the  purpose  and 
preservation  of  wilderness,  places  that 
are  quiet,  pristine,  and  unspoiled.  One 
comment  urged  that  we  remove  the 
language  in  the  introductory  text  giving 
BLM  discretion  to  enforce  these 
prohibitions  in  favor  of  absolute 
prohibitions.  BLM  made  this  change  in 
the  final  rule. 

A  small  number  of  conunents 
addressed  the  issue  of  road  closures,  a 
matter  that  is  not  covered  in  the 
proposed  or  final  rule.  Subject  to  valid 
existing  rights  and  special  provisions  in 
individual  statutes  designating 
wilderness  areas,  wilderness 
designation  closes  jeep  trails  and  similar 
routes  on  public  lands,  but  the 
wilderness  management  regulations 
themselves  do  not  close  any  roads. 
Wilderness  designation  or  these 
regulations  do  not  affect  roads  that  are 
outside  wilderness,  even  those  adjacent 


to  wilderness  boundaries.  If  there  are 
routes  to  wildlife  water  developments 
within  wilderness,  they  are  closed  to 
mechanical  transport  except  for 
administrative  use.  The  Wilderness  Act 
prohibits  four-wheel  drive,  off-highway, 
or  other  vehicle  use  of  wilderness. 

The  final  rule  contains  a  provision 
omitted  from  the  proposed  rule — a 
protection  of  valid  existing  rights — that 
is  necessary  as  a  matter  of  law.  Section 
4(c)  of  the  Wilderness  Act  (16  U.S.C. 
1133(c))  specifically  preserves  existing 
private  rights. 

Paragraph  (a).  This  paragraph 
prohibits  operating  a  commercial 
enterprise  in  BLM  wilderness.  A  small 
number  of  comments  addressed  this 
provision.  A  few  urged  that  BLM  not 
prohibit  commercial  activities  such  as 
outfitting  and  guiding  for  hunting, 
fishing,  and  recreational  pack  trip. 
These  activities  are  not  prohibited.  The 
rule  excepts  from  the  prohibition  those 
activities  specifically  provided  for  in  the 
Wilderness  Act;  Section  4(d)(6)  of  the 
Act  allows  commercial  services  related 
to  the  recreational  or  other  wilderness 
purposes  of  the  particular  area. 

One  comment  asked  whether  the  use 
of  helicopters  for  wildlife  management 
activities  is  a  commercial  activity. 
Whether  such  use  of  helicopters  is 
commercial  or  not  is  irrelevant,  because 
BLM  claims  no  authority  in  this  final 
rule  to  regulate  activities  in  airspace. 
Section  4(c)  of  the  Wilderness  Act, 
however,  specifically  prohibits  the 
landing  of  aircraft.  This  does  not  apply 
to  emergency  landing  of  aircraft. 

Paragraph  (c).  This  paragraph 
prohibits  landing  strips  and  helicopter 
landing  facilities.  A  few  comments 
supported  this  section,  and  none 
objected  to  it.  BLM  has  made  no  change 
in  the  final  rule. 

Paragraph  (d).  This  paragraph 
prohibits  the  use  of  motorized 
equipment.  Several  comments 
addressed  this  prohibition,  different 
respondents  raising  different  points: 

•  objecting  to  any  motorized  and 
mechanized  use  of  wilderness. 

•  stating  that  State  wildlife 
management  activities,  predator  control, 
fire  suppression,  emergencies,  trail 
work,  delivery  of  construction  materials 
where  delivery  is  not  feasible  without 
mechanical  transportation,  all  require 
use  of  mechanized  vehicles,  motorized 
equipment,  and  low-level  flights,  and 

•  stating  that  modem,  efficient  Native 
American  range  management  requires 
use  of  mechanized  vehicles,  motorized 
equipment,  and  low-level  flights. 

In  response.  BLM  does  not  assert 
authority  to  regulate  overflights  of 
public  land  in  this  rule.  The  other 
mechanized  uses  urged  in  these 


comments  are  prohibited  by  Section  4(c) 
of  the  Wilderness  Act,  except  in  the 
event  of  emergencies  involving  the 
health  and  safety  of  persons  within  the 
area. 

Section  6303.1  of  this  final  rule  covers 
administrative  use  and  emergency 
situations.  The  Preamble  discussion  of 
that  section  addresses  the  merits  of 
allowing  or  prohibiting  use  of 
mechanical  transportation  and 
motorized  equipment  for  administrative 
purposes. 

Paragraph  (e).  This  paragraph 
prohibits  landing  aircraft,  and  the 
dropping  and  picking  up  of  persons  or 
things  by  aircraft.  A  few  comments 
addressed  this  provision,  some  in 
opposition  and  some  in  support.  One 
said  that  the  regulations  should  never 
allow  the  use  or  landing  of  aircraft 
unless  specifically  authorized  by 
Congress  for  particidar  wilderness  areas. 
One  comment  said  that  the  regulations 
should  not  restrict  the  use  of  aircraft  for 
the  administrative  uses  listed  in  the 
discussion  of  paragraph  (d),  above,  and 
another  urged  an  exception  for  search 
and  rescue  activities. 

Again,  BLM  does  not  assert  any 
regulatory  authority  over  airspace.  The 
regulations  do  allow  the  landing  of 
aircraft  for  administrative  purposes,  and 
allow  BLM  to  prescribe  conditions  in 
which  aircraft,  as  well  as  other  modes 
of  transportation,  may  be  used  in 
emergency  situations. 

Paragraph  (f).  This  paragraph 
prohibits  structures  and  installations  in 
BLM  wilderness.  A  few  comments 
addressed  this  provision,  one  saying 
that  it  did  not  go  far  enough  and  should 
also  specifically  prohibit  permanent 
corrals,  tent  frames,  caches,  spring 
boxes,  and  piped  water  systems,  new 
grazing  structiues  other  than  fences 
intended  for  wilderness  protection,  and 
maintenance  of  existing  dams  and  other 
water  catchments,  unless  they  are  to 
benefit  wilderness.  The  comment  also 
suggested  the  addition  of  "transmission 
lines  '  to  the  list  of  examples  of 
prohibited  structures.  Another  comment 
asked  that  we  make  our  prohibition  of 
structures  consistent  with  that  of  the 
U.S.  Forest  Service.  We  have  added 
"transmission  lines"  and  "sheds"  to  the 
prohibition,  in  part  to  be  consistent  with 
the  policy  of  the  Forest  Service,  and  also 
in  response  to  the  comments.  Finally, 
one  comment  asked  that  the  regulations 
not  prohibit  milepost  and  trail  marker 
signs.  This  was  not  the  intent  of  the 
proposed  rule  in  prohibiting  structures, 
and  milepost  and  trail  signs  are  allowed 
in  BLM-managed  wilderness. 

Paragraph  (g).  This  paragraph 
prohibits  cutting  trees  in  BLM 
wilderness  areas.  A  few  comments 


addressed  this  prohibition.  One 
questioned  whether  the  prohibition 
conflicted  with  section  6302.40(c)  of  the 
proposed  rule,  which  specifically 
allowed  the  gathering  of  firewood  in 
reasonable  quantities  for  campfires. 
(This  provision  is  found  at  section 
6302.15(b)  of  the  final  rule.)  BLM 
intends  a  distinction  between  gathering 
firewoL  i  and  cutting  trees.  The 
prohibition  of  tree  cutting  does  not 
extend  to  dead  fall  and  dead  branches 
in  reasonable  quantities  to  be  used  for 
firewood.  One  comment  stated  that  the 
regulations  should  include  an  exception 
for  cutting  trees  to  improve  habitat  if 
provided  for  in  applicable  BLM 
management  plans  or  under  BLM 
authorization.  As  a  matter  of  policy, 
BLM  does  not  permit  this  kind  of 
habitat  management  in  the  wilderness 
enviroiunent. 

Paragraph  (i).  This  paragraph 
prohibits  competitive  events  in 
wilderness  areas.  A  few  comments 
addressed  this  section.  Some  agreed 
with  the  notion  that  the  prohibition  of 
competitive  use  is  in  keeping  with  the 
spirit  of  the  Wilderness  Act.  Some 
maintained  that  some  competitive 
events,  such  as  Eco-Challenge,  do  not 
permanently  harm  the  character  of 
wilderness  land  or  reduce  the 
opportvmity  for  solitude,  and  argued 
that  the  prohibition  of  such  events  is  not 
consistent  with  the  special  provisions 
section  of  the  Wilderness  Act  and  these 
regulations.  Some  questioned  the 
authority  for  the  prohibition. 

As  a  matter  of  policy,  to  carry  out  oxu- 
responsibility  to  preserve  the  wilderness 
character  of  the  land  imder  the 
Wilderness  Act  and  FLPMA,  BLM  does 
not  allow  competitive  events  such  as 
races  and  time  trials  in  wilderness  areas. 
This  is  not  a  change  from  the  existing 
wilderness  management  regulations. 

Another  comment  asserted  that 
hunting  is  a  competitive  event  that  BLM 
should  prohibit.  In  general,  hunting  is 
not  a  competitive  sport,  but  the 
regulations  do  prohibit  organized 
competitive  hunting  events.  The 
regulations  treat  orienteering  in  the 
same  way — prohibiting  it  only  if 
competitive. 

Paragraph  (j).  This  paragraph  of  the 
proposed  nile  prohibited  "physical 
alteration  or  defacement  of  a  natural 
rock  surface  for  any  purpose,  including 
the  use  of  any  type  of  drill,  permanent 
fixed  anchor  or  expansion  bolt; 
construction  of  permanent  artificial 
hand  and  footholds;  use  of  glues, 
epoxies,  or  other  fixatives  to  facilitate 
moimtain  climbing,  rock  climbing,  or 
cave  exploration,"  unless  allowed  under 
the  applicable  BLM  management  plan  or 
a  BLM  authorization.  This  provision  of 


the  proposed  rule  attracted  the  most 
voluminous  public  response,  over  1.300 
comments,  most  opposing  what  was 
perceived  as  a  ban  on  using  existing  or 
new  fixed  anchors  for  chmbing,  or  a  ban 
on  temporary  fixed  anchors  such  as 
slings  on  trees. 

On  June  1,  1998,  the  Forest  Service 
issued  a  discretionary  review  decision 
in  separate  letters  to  the  Access  Fund 
and  Wilderness  Watch,  finding  that 
fixed  anchors  are  "installations" 
prohibited  by  Section  4(c)  of  the 
Wilderness  Act.  On  October  29.  1999, 
the  Forest  Service  published  a  notice  of 
intent  to  establish  a  negotiated 
rulemaking  advisory  committee  to  help 
develop  regulations  on  the  placement, 
use,  and  removal  of  fixed  anchors  in 
national  forest  wilderness  areas. 
Pending  the  outcome  of  this  Forest 
Service  effort,  BLM  is  reserving 
paragraph  (j)  in  this  final  nde.  In  light 
of  this  reservation,  we  also  withhold 
further  discussion  of  the  comments 
imtil  such  time  as  we  pubUsh  a  final 
rule  addressing  the  use  of  fixed  anchors 
in  BLM  wilderness. 

As  a  point  of  clarification,  climbers  do 
not  need  authorization  to  use  existing 
fixed  anchors.  BLM  will  not  prosecute 
anyone  for  using  them.  However,  the 
final  rule  also  reaffirms  the  prohibition 
of  power  drills  used  for  climbing  or  any 
other  purpose. 

Section  6302.80    What  penalties  am  I 
subject  to  if  I  commit  one  or  more  of  the 
prohibited  acts?  (Section  6302.30) 

A  few  comments  opposed  this 
section,  stating  that  penalties  are  not 
expressly  provided  for  in  the 
Wilderness  Act,  or  that  we  should  have 
used  the  penalties  in  FLPMA  rather 
than  the  Sentencing  Reform  Act  in  the 
U.S.  Criminal  Code  (18  U.S.C.  3551- 
3586).  As  one  of  the  comments  pointed 
out,  FLPMA  provides  ample  authority 
for  penalizing  those  who  violate  BLM 
regulations.  The  enforcement  authority 
in  Section  303(a)  of  H PMA  (43  U.S.C. 
1733(a))  establishes  Federal  criminal 
penalties,  including  fines  and 
imprisonment.  The  Sentencing  Reform 
Act  of  1984,  as  amended,  raises  the 
upper  limits  on  these  and  all  Federal 
criminal  penalties.  These  new 
maximums  automatically  apply  to  all 
existing  criminal  penalty  statutes.  Of 
course,  magistrates  and  judges  will  not 
necessarily  impose  the  maximum 
penalties  for  minor  infractions — the 
penalties  are  neither  mandates  nor 
guidelines.  They  are  the  maximum 
allowed.  We  have  changed  this 
provision  in  the  final  rule  to  make  it 
clear  that  the  imprisonment  penalty  is 
based  on  FLPMA.  We  have  removed  the 
reference  to  the  Sentencing  Reform  Act. 
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Subpart  6303 — Special  Provisions 
(Subpart  6304) 

One  comment  suggested  that  BLM 
add  a  provision  to  this  subpart 
specifically  authorizing  hunting, 
fishing,  and  trapping  in  BLM  wilderness 
areas,  so  long  as  the  person  doing  so 
does  it  in  accordance  with  applicable 
State  and  Federal  law.  We  have  not 
added  such  a  provision  in  the  final  rule. 
These  activities  are  managed  by  States, 
not  BLM  or  other  Federal  agencies,  and 
are  not  specifically  authorized  or 
prohibited  by  the  Wilderness  Act. 

Section  6303.10    Are  there  special 
provisions  for  some  uses  of  wilderness 
areas? 

The  few  comments  addressing  this 
section  objected  that  the  activities — 
mining,  grazing,  development  of 
mineral  leases,  and  so  forth — allowed  in 
these  special  provisions  are  not 
compatible  with  wilderness.  They  asked 
that  the  regulations  state  that  wilderness 
is  a  place  where  such  activities  are 
prohibited  to  preserve  wilderness 
values. 

BLM  is  obligated  to  allow  these 
activities  in  wilderness  areas  because 
they  are  specifically  allowed  by  the 
"special  provisions"  of  Section  4(d)  of 
the  Wilderness  Act.  In  most  cases  the 
regulations  allow  the  uses  only  if  they 
pre-existed  wilderness  designation. 

Section  6303.20    Are  there  special 
provisions  for  aircraft  and  motorhoat 
use  within  wilderness  areas?  (Section 
6303.21) 

A  few  comments  addressed  this 
section,  some  questioning  the  need  for 
regulations  on  aviation,  others 
suggesting  controls  on  aviation  noise, 
and  others  suggesting  that  low  level 
flights  by  government  agencies  for 
wildlife  management,  search  and 
rescue,  and  so  forth,  should  not  be 
prohibited.  One  comment  asked  for 
clarification  as  to  how  the  prohibition  of 
motorized  equipment  relates  to  aviation. 
One  comment  questioned  the  right  of 
BLM  to  infringe  on  the  regulatory 
authority  of  the  Department  of 
Transportation  and  the  Federal  Aviation 
Administration.  Another  questioned  the 
need  for  regulations  on  aviation, 
including  lighter-thcui-air  craft  and 
skydiving.  Still  another  stated  that  the 
provision  on  military  overflights  should 
be  expanded  to  apply  to  private  and 
commercial  aviation. 

BLM  asserts  no  authority  in  this' rule 
to  regulate  the  use  of  airspace  or  any 
form  of  aviation,  including  military, 
regardless  of  altitude.  The  rule  only 
prohibits  the  landing  of  aircraft  in 
wilderness,  subject  to  various 
exceptions. 


One  comment  asserted  that  BLM's 
proposed  rule  would  be  too  permissive 
and  inconsistent  with  the  Wilderness 
Act.  It  said  that  BLM  should  use  its 
regulatory  authority  to  restrict  these 
uses  as  the  Secretary  of  the  Interior 
"deems  reasonable"  or  desirable,  not 
just  for  protection  of  wilderness  values. 
It  concluded  that  the  regulations  should 
not  expand  aircraft  and  motorhoat  use. 
The  final  rule  retains,  in  paragraph  (a), 
a  somewhat  revised  provision  allowing 
BLM  to  impose  other  reasonable 
restrictions  necessary  to  protect 
wilderness  values.  The  rule  includes  an 
amendment,  in  new  paragraph  (b), 
requiring  that  maintenance  of  existing 
wilderness  airstrips  be  done  without 
motorized  equipment. 

One  comment  suggested  that  the 
regulations  should  provide  that  existing 
but  abandoned  airstrips  carmot  be  used 
or  maintained  after  wilderness 
designation.  We  have  adopted  this  idea 
in  the  final  rule. 

Several  comments  addressed  the  issue 
of  military  overflights,  most  suggesting 
that  such  flights  should  be  regulated, 
reduced,  or  eliminated.  BLM  has  no 
authority  in  this  regard,  and  paragraph 
(b)  of  the  proposed  rule  has  been 
removed  in  the  final  rule  to  avoid  any 
suggestion  that  BLM  is  trying  to  regulate 
any  kind  of  overflight. 

Section  6303.30    What  special 
provisions  apply  to  operations  under  the 
mining  laws?  (Section  6303.11) 

A  few  comments  addressed  this 
section.  One  comment  argued  that 
subordination  of  mining  activities  to  the 
provisions  of  the  Wilderness  Act 
violates  section  102(b)  of  FLPMA  (43 
U.S.C.  1701(b)).  Section  102(b)  limits 
only  the  effectiveness  of  the  policies  of 
FLPMA,  not  any  other  legislation, 
including  the  Wilderness  Act.  This 
provision  has  no  effect  on  the 
relationship  between  the  Wilderness 
Act  and  the  mining  laws. 

One  comment  stated  that  either  casual 
use  (a  term  defined  in  43  CFI?  3809.0- 
5)  in  a  wilderness  area  should  not  be 
exempt  from  having  a  plan  of  operations 
imder  43  CFR  subpart  3809,  or  this  rule 
should  include  a  requirement  that 
casual  use  be  conducted  in  a  manner 
that  preserves  the  wilderness  character 
of  the  land. 

Amendment  of  the  requirements  of 
subpart  3809  is  beyond  the  scope  of  this 
rule.  This  rule  has  no  effect  on  subpart 
3809,  except  that  it  imposes  additional 
requirements  on  mining  operations  in 
wilderness.  However,  the  proposed  rule 
at  section  6303.30(b)  and  (d)  required  all 
mining  operations,  which  would 
include  casual  use,  to  be  conducted 
under  the  standards  in  the  wilderness 


designation  legislation,  and  to  comply 
with  BLM's  requirements  imposed  to 
protect  wilderness  values.  These 
provisions  are  renumbered  and 
consolidated  into  one  paragraph  in  the 
final  rule.  We  do  not  believe  a  special 
provision  for  casual  use  is  necessary. 

One  comment  pointed  out  that  the 
wording  of  paragraph  (d)  in  the 
proposed  rule  requiring  compliance 
"with  all  reasonable  requirements 
established  by  BLM"  implies  that  some 
BLM  requirements  may  be  unreasonable 
and  that  miners  need  not  comply  with 
those.  This  paragraph  also  raises  the 
question  of  who  determines 
reasonableness,  to  the  extent  that  it 
would  provide  a  legal  basis  for  appeals. 
BLM  has  removed  this  provision  in  the 
final  rule  because  paragraph  (b)(1) 
makes  it  redimdant. 

One  comment  asserted  that 
paragraphs  (a),  (b),  (c),  and  (f) 
substantially  restate  the  law  and  are  not 
needed,  that  paragraphs  (d)  and  (e)  may 
be  considered  a  taking  under  Executive 
Order  12630,  and  that  paragraph  (h)  is 
unnecessary.  BLM  promulgates 
regulations  to  implement  the  law. 
Consequently,  all  regulations  reflect  the 
laws  on  which  they  are  based,  and  these 
paragraphs  are  included  for 
completeness.  Requiring  that  mining 
claimants  protect  wilderness  values 
consistent  with  use  of  a  mining  claim  or 
site  for  mineral  activities,  and  requiring 
reclamation  and  removal  of 
improvements  within  a  reasonable  time 
after  termination  of  mining  activities,  do 
not  constitute  takings  of  private 
property  under  the  cited  Executive 
Order.  The  information  in  subparagraph 
(h)  was  removed  because  it  was 
substantially  covered  in  the  sections  on 
information  gathering. 

We  have  also  amended  this  section  in 
the  final  rule  to  consolidate  in 
paragraph  (b)  portions  of  paragraphs  (b), 
(d),  and  (g)  of  the  proposed  rule  that 
duplicate  each  other.  These  three 
paragraphs  address  how  you  must 
conduct  your  mining  operations  to 
protect  wilderness. 

One  comment  stated  that  the  one-year 
deadline  for  removal  of  equipment  and 
improvements,  and  the  sLx-month 
deadline  for  beginning  reclamation,  may 
not  be  long  enough,  especially  at  high 
altitudes  or  latitudes.  It  claimed  that  the 
reclamation  and  environmental 
protection  requirements  are  too  vague, 
and  asked  for  clarification  as  to  time  for 
completion  of  activities,  reclamation  , 
standards,  ending  operations,  and  the 
relationship  of  the  requirement  that 
structures  be  removed  with  historic 
preservation  requirements. 

To  answer  these  concerns,  we  have 
amended  paragraph  (e)  to  link  the 


reclamation  requirements  in  the  final 
rule  to  the  regulations  in  43  CFR  subpart 
3809.  The  final  rule  requires  claimants 
and  operators  to  remove  their 
equipment  and  structures  and  begin 
reclamation  within  the  time  fi^ames 
established  in  their  plan  of  operations 
approved  by  BLM,  but  no  later  than  18 
months  after  they  have  ceased  mining 
and  extraction  operations.  The 
regulatory  provisions  are  somewhat 
flexible  to  accommodate  regional 
differences,  keeping  in  mind  the 
direction  in  the  Wilderness  Act  to 
restore  the  surface  as  soon  as  operations 
are  ended.  We  believe  that  the 
environmental  protection  requirements 
in  the  regulations  are  appropriate  for 
mining  in  a  wilderness  setting.  As  for 
historic  preservation  and  other 
legislative  requirements,  a  mining 
operator  who  is  ready  to  reclaim  must 
prepare  a  reclamation  plan  that 
addresses  such  issues. 

One  comment  said  that  mining  should 
be  prohibited  in  BLM  wilderness.  As  of 
midnight.  December  31,  1983,  the 
location  of  new  mining  claims  became 
statutorily  prohibited  in  wilderness,  but 
the  Wilderness  Act  specifically 
recognizes  valid  existing  rights, 
including  the  right  to  mine  valid  claims 
that  existed  at  the  time  the  wilderness 
was  designated  and  have  been  properly 
and  continuously  maintained  since  that 
time.  Another  comment  suggested  that 
BLM  require  miners  to  use  the 
minimum  tools  necessary,  in  order  to 
protect  the  land  and  wilderness  values. 
The  Wilderness  Act  does  not  provide 
authority  to  impose  this  requirement. 

On  May  22,  1998,  the  Solicitor  of  the 
Department  of  the  Interior  issued  an 
opinion  entitled  "Patenting  of  Mining 
Claims  and  Mill  Sites  in  Wilderness 
Areas,"  M-36994.  Consistent  with 
established  case  law  interpreting 
comparable  statutes  restricting 
patenting,  the  Solicitor's  Opinion 
concludes  that  section  4(d)(3)  of  the 
Wilderness  Act  requires  a  reservation  of 
the  surface  estate  to  the  United  States  in 
all  patents  where  the  claimant  had  not 
established  a  right  to  a  patent  as  of  the 
date  the  lands  on  which  the  claim  is 
situated  are  designated  as  wilderness. 
The  Solicitor  strongly  reconunended 
that  BLM  amend  its  wilderness 
regulations  to  provide  guidelines  for 
patenting  that  comport  with  the 
Opinion.  Accordingly,  BLM  will 
publish  shortly  a  new  proposed  rule 
proposing  to  amend  part  6300  as 
promulgated  in  today's  final  rule.  This 
new  proposed  rule  would  set  forth  the 
patenting  limitation  and  related 
requirements  and  clarify  BLM's 
patenting  procedures.  This  final  rule 
reserves  a  subparagraph  in  the  mining 


law  administration  section  for  this 
proposed  subparagraph. 

The  final  nue  also  reserves  a 
subparagraph  in  the  mining  law 
administration  section  for  a  proposed 
subparagraph  on  timber  use  for  mining 
activities.  "The  proposed  rule  woidd 
have  removed  from  the^gulations 
paragraph  (i)  of  section  8560.4-6,  which 
specified  that  owners  of  patented 
mining  claims  located  after  the  lands 
were  included  in  the  National 
Wilderness  Preservation  System  could 
use  timber  growing  on  the  patented 
claims  only  for  mining  and  mineral 
extraction  and  beneficiation  purposes, 
and  only  if  timber  otherwise  reasonably 
available  is  insufficient  for  these  needs. 
This  provision  appears  in  the 
wilderness  regulations  in  the  1997 
edition  of  the  Code  of  Federal 
Regulations,  but  the  proposed  rule 
omitted  it.  No  public  comments 
addressed  its  removal.  Because  the 
existing  section  8560.4-6(i)  could  be 
read  to  imply  a  conflict  with  the 
Solicitor's  Opinion,  BLM  chose  not  to 
incorporate  the  language  ft'om  the 
existing  regulations  into  this  final  rule. 
Instead,  we  will  propose,  as  part  of  the 
new  nde  mentioned  above,  a  revised 
timber  provision  that  would  address 
timber  use  for  mining  operations  on 
both  patented  and  unpatented  claims. 

Section  6303.31     How  will  BLM 
determine  the  validity  of  unpatented 
mining  claims  or  sites?  (Section 
6304.12) 

This  section  attracted  few  comments. 
One  comment  stated  that  validity 
examinations  should  not  be  imposed  on 
mining  claimants  because  they  would 
interfere  with  valid  existing  rights.  The 
Wilderness  Act  allows  mining  under 
valid  existing  rights  only,  and  thus  by 
implication  authorizes  determination  by 
the  appropriate  administrative  authority 
whether  the  rights  claimed  are,  in  fact, 
valid. 

Another  comment  requested  that  BLM 
make  clear  (1)  whether  existing 
approved  mining  operations  are  allowed 
to  continue  during  the  validity 
examination;  (2)  that  BLM  reserves  the 
right  to  impose  mitigation  measures; 
and  (3)  that  BLM  must  verify  the 
validity  of  all  lode  and  placer  claims 
affected  by  a  proposed  plan  of 
operations.  In  response  to  the  first 
concern,  we  have  amended  the  final 
rule  to  allow  BLM  to  determine  on  a 
case-by-case  basis  whether  operations 
may  begin  or  continue  pending  a 
validity  examination.  As  to  the  second 
part  of  the  comment,  operational 
standards  are  covered  in  43  CFR  subpart 
3809.  Finally,  as  to  the  third  part,  the 
final  rule  requires  BLM  to  make  a 


validity  determination  before  approving 
a  plan  of  operations. 

One  comment  suggested  re-wording 
paragraph  (a)  of  this  section  to  make  it 
clear  that  the  claim  must  be  valid  when 
the  area  becomes  wilderness,  not  just  on 
some  date  "prior  to"  the  wilderness 
designation.  BLM  adopts  this  comment, 
in  part,  in  the  final  rule  to  make  it  clear 
that  the  validity  must  be  "as  of  the  date 
of  wilderness  designation. 

Section  6303.40    What  special 
provisions <tpply  to  mineral  leasing  and 
material  saVes.^  (Section  6304.23) 

A  few  conmients  addressed  this 
section.  One  asserted  that  the  proposed 
rule  did  not  clearly  recognize  rights 
under  valid  existing  leases,  licenses, 
and  permits.  It  went  on  to  say  that  such 
authorizations  should  continue  under 
existing  legal  requirements  or  the 
government  should  compensate  the 
owner.  We  disagree  with  the  initial 
premise  of  the  comment:  the  regulatory 
text  clearly  recognizes  valid  existing 
rights.  There  is  no  need  to  provide  for 
compensation,  since  the  regulations 
allow  development  of  valid  existing 
rights. 

One  comment  suggested  that  BLM 
should  amend  paragraph  (b)  to  provide 
that  activities  for  which  a  lease,  license, 
or  permit  was  issued  may  continue  but 
must  be  conducted  in  a  manner  tha| 
preserves  the  wilderness  character  of 
the  land.  There  is  no  authority  in  the 
Wilderness  Act  for  such  a  provision. 

Finally,  we  removed  paragraph  (c)  of 
the  proposed  rule  because  paragraph  (a) 
renders  it  redimdant. 

Section  6303.50    What  special 
provisions  apply  to  water  and  power 
resources?  (Section  6304.24) 

A  few  comments  addressed  this 
section,  which  deals  with  the  specific 
authority  in  the  Wilderness  Act  for  the 
President  of  the  United  States  to 
authorize  certain  water  resource 
prospecting  and  development.  The 
conmients  raised  issues  relating  to 
wildlife  water  development  and  State 
government  prerogatives.  One  comment 
said  that  the  provision  should  be 
removed  from  the  proposed  rule 
because  its  implementation  would 
damage  public  lands  wilderness.  Since 
the  regulation  is  based  directly  on  a 
Wilderness  Act  provision,  it  is  not 
changed  in  the  final  rule  except  to 
substitute  a  codification  of  the  cite  to 
the  Act.  The  provision  has  no  bearing 
on  State  water  development  authority. 
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Section  6303.60     What  special 
provisions  apply  to  livestock  grazing? 
(Section  6304.25) 

A  number  of  comments  addressed  this 
section,  some  objecting  to  grazing  in 
wilderness,  an  activity  specifically 
allowed  by  the  Wilderness  Act,  and 
others  suggesting  various  limitations  on 
grazing  and  related  developments.  A 
few  of  the  comments  questioned  BLM's 
authority  to  restrict  existing  uses  or  to 
limit  maintenance  and  reconstruction  of 
grazing  support  facilities.  Under  the 
Wilderness  Act,  the  Federal  land 
managing  agency  with  jurisdiction  over 
a  wilderness  area  will  permit  you  to 
continue  grazing  livestock,  subject  to 
reasonable  regulations,  where  your 
grazing  authorization  was  already 
established  when  Congress  designated 
the  wilderness  and  has  continued  since. 
We  consider  it  to  be  reasonable 
regulation  to  restrict  Uvestock  increases, 
and  to  prohibit  construction  of 
additional  facilities,  unless  they  can  be 
shown  necessary  for  piuposes  of 
protection  and  improved  management 
of  wilderness  resources. 

One  comment  suggested  that  the 
regulations  include  provisions  for 
prevention  and  correction  of  resoiure 
damage  and  for  allocation  of  forage 
among  livestock,  wildlife,  and  pack 
stock.  Another  asked  that  the 
regulations  include  authority  for 
reduction  of  grazing  levels  if  resources 
are  being  damaged.  These  matters  are 
covered  in  BLM's  regulations  on  range 
management.  See  43  CFR  subparts  4130 
and  4180. 

One  comment  asked  for  special 
accommodations  for  grazing  by 
livestock  of  Indian  tribes,  and 
recommended  that  the  regulations 
provide  for  tribal  consultation  as  to 
grazing  decisions  on  ELM  lands 
adjacent  to  tribal  lands.  It  also 
addressed  a  specific  development 
concern  in  a  wilderness  study  area. 

The  final  rule  has  no  bearing  on 
wilderness  study  areas,  and  the 
respondent's  concern  will  have  to  be 
addressed  in  the  wilderness  study 
process.  As  for  consultation,  it  is  often 
provided  for  in  other  laws  and 
regulations.  There  is  no  authority  either 
in  the  Wilderness  Act  or  in  BLM's  range 
management  regulations  or  other 
grazing  authority  for  special  treatment 
for  Indian  tribes  as  to  grazing  in 
wilderness  areas  or  on  any  other  public 
lands.  We  have  not  changed  the  final 
rvde  in  response  to  this  comment. 

One  comment  suggested  that  BLM 
remove  the  final  sentence  of  the  section, 
allowing  increases  in  grazing  levels  if 
they  will  not  adversely  affect  wilderness 
values.  Removal  of  the  provision  would 


leave  no  standard  in  the  regulations  for 
deciding  whether  to  allow  a  requested 
increase  in  grazing  in  wilderness.  We 
believe  that  no  "adverse  impact  on 
wilderness  values"  is  a  standard 
sufficiently  strict  to  apply  in  such  cases. 

Section  6303.70    What  special 
provisions  apply  to  other  commercial 
uses? 

Fewer  than  10  comments  addressed 
this  section.  The  Wilderness  Act 
provides  that  commercial  services  may 
be  performed  in  wilderness  to  the  extent 
necessary  for  activities  proper  for 
realizing  the  recreational  and  other 
wilderness  piuposes  of  the  area  (16 
U.S.C.  1133(d)(5)).  One  comment  said 
that  the  regulations  should  require 
wilderness  mjmagement  plans  to 
include  a  needs  assessment  for  such 
conunercial  activities.  BLM  planning 
regulations,  which  apply  to  wilderness 
as  well  as  other  public  lands,  already 
require  a  needs  analysis.  See  43  CFR 
1610.4.  Such  a  provision  is  imnecessary 
in  these  regulations. 

One  comment  suggested  that  the 
regulations  should  prohibit  permanent 
or  seasonal  structures  or  caches  for 
recreation,  or  only  allow  very  primitive 
and  ephemeral  base  camps.  Another 
comment  asked  that  the  regulations 
require  NEPA  analysis  and  public 
review  for  all  decisions  on  temporary 
structures.  Again,  this  is  covered  in 
BLM's  planning  regulations — see  the 
previous  paragraph.  The  final  rule  does 
not  allow  temporary  structiu'es  in  BLM 
wilderness  except  under  the  regulations 
in  43  CFR  subpart  3715  on  use  and 
occupancy  of  mining  claims. 

One  comment  asked  that  "wilderness 
education"  or  "educational"  be  added 
as  one  of  the  permissible  purposes  for 
commercial  use  of  wilderness.  This 
addition  is  unnecessary — education  is 
included  in  "other  wilderness 
pmposes." 

One  comment  suggested  that 
commercial  hunting  be  prohibited.  We 
assiune  the  comment  refers  to 
commercial  guiding  and  outfitting  for 
hunters.  Conunercial  outfitters  often 
serve  as  guides  for  hunters,  and  this 
activity  is  considered  among  the 
recreational  purposes  contemplated  in 
the  Wilderness  Act. 

Upon  reviewing  these  comments,  and 
because  the  final  rule  does  not  permit 
either  permanent  or  temporary 
structiues  in  BLM  wilderness,  we  have 
concluded  that  this  section  is 
unnecessary.  We  have  removed  it  from 
the  final  rule. 


Section  6303.80    What  special 
provisions  apply  to  administrative  and 
emergency  functions?  (Subpart  6303  and 
Section  6304.22) 

A  few  comments  addressed  this 
section,  some  saying  the  provision  was 
too  restrictive,  and  others  saying  it  was 
too  permissive.  Some  said  that  these 
provisions  should  include  a  minimum 
tool  requirement,  that  BLM  should  carry 
out  administrative  functions  with  the 
minimum  tools  necessary  to  minimize 
damage  to  the  wilderness.  BLM  has  not 
adopted  the  comment  in  the  regulations. 
The  standard  is  not  appropriate  for 
emergencies,  and  BLM  can  apply  it  in 
other  situations  as  a  matter  of  policy. 

One  comment  stated  that  the 
regulations  should  not  place  sole 
authority  in  the  hands  of  BLM,  States, 
and  counties  without  imposing  more 
stringent  and  more  detailed  standards. 
We  beUeve  that  the  level  of  detail  in  the 
regulations  is  appropriate  for 
regulations  with  national  effect.  The 
regulations  provide  local  managers  with 
the  discretion  and  flexibility  they  need 
to  be  effective  wilderness  managers. 
Also,  regulations  are  for  the  guidance 
and  instruction  of  the  public,  not  BLM 
personnel.  Internal  guidance  is  found  in 
the  BLM  Manual,  instruction 
memoranda,  and  other  documents. 

One  comment  stated  that  the 
regulations  should  require  that  motor 
vehicles  and  aircraft  be  used  for  rescues, 
fire-fighting,  fighting  pest  infestations, 
and  trail  maintenance  and  construction. 
The  regulations  allow  such  use,  but  it 
would  be  unnecessary  and 
inappropriate  to  require  it  in  every  case. 
Another  comment,  on  the  other  hand, 
stated  that  the  regulations  should 
include  a  preference  for  use  of  non- 
motorized  equipment.  The  regulations 
include  no  such  preference,  and  are 
silent  on  the  matter.  We  do  not  believe 
it  is  appropriate  to  place  anything  in 
regulations  that  may  hamper  emergency 
personnel  and  place  life  and  property  at 
undue  risk. 

One  comment  asked  whether  the 
reference  in  proposed  paragraph  (c)  to 
"property"  is  to  pubUc  or  private 
property.  BLM  intends  no  distinction 
between  the  two  in  the  context  of  fire 
and  pest  emergencies.  In  the  final  rule, 
we  moved  this  paragraph  to  new  section 
6304.22,  while  the  remainder  of  the 
section  becomes  a  separate  subpart 
6303,  which  addresses  BLM 
administrative  functions. 

The  same  comment  asked  for 
clarification  on  the  application  of  the 
rule  to  protection  of  wilderness  users,  to 
entry  into  wilderness  by  law 
enforcement  officers,  and  whether  BLM 
will  prescribe  emergency  measures 


before  or  after  the  emergency.  A 
separate  comment  opposed  allowing 
occupancy  and  use  by  non-BLM 
officials.  Paragraph  (d)  in  the  proposed 
rule  clearly  stated  that  emergency 
measures  are  to  apply  in  cases  of  danger 
to  "health  and  safety  of  persons."  This 
clearly  includes  wilderness  users,  and 
the  meaning  is  made  clearer  by  adding, 
fi"om  the  Wilderness  Act  itself,  the 
phrase  "in  the  area"  to  apply  to 
"persons."  The  rule  also  states  that  BLM 
may  authorize  occupancy  and  use  of 
wilderness  by  law  enforcement  officers. 
We  have  kept  the  provision 
discretionary  in  order  to  maintain 
maximum  flexibility  in  protecting 
health  and  safety;  there  may  be 
occasions  where  it  would  be 
inappropriate  to  require  BLM  to  give 
free  rein  to  non-Federal  agencies,  or  to 
establish  emergency  measures  and 
procedures  in  advance  of  the 
emergency.  On  the  other  hand,  the 
Wilderness  Act  does  not  prohibit  BLM 
from  cooperating  with  officials  of  other 
agencies,  and  BLM  policy  is  to 
cooperate  with  State  and  local 
governments  to  the  maximum  extent 
feasible  and  appropriate. 

One  comment  urged  that  the 
regulations  include  provisions 
authorizing  BLM  to  use  prescribed 
bums  in  appropriate  situations.  We 
believe  that  paragraph  fb)  of  this  section 
(section  6303.1(c)  of  the  final  rule)  is 
broad  enough  to  allow  prescribed  fire  as 
a  management  tool  in  BLM  wilderness. 
This  paragraph  allows  BLM  to  authorize 
Federal,  State,  and  local  officials  to 
occupy  and  use  the  wilderness  areas  in 
order  to  carry  out  the  purposes  of  the 
Wilderness  Act  or  other  law. 

One  comment  suggested  that  feral 
species  and  cowbirds  should  be 
included,  along  with  fire,  insects,  and 
disease,  as  pests  that  BLM  is  authorized 
to  use  aircraft  to  control.  The  comment 
is  not  adopted  in  the  final  rule.  The 
Wilderness  Act  specifies  only  fire, 
insects,  and  disease. 

Another  comment  stated  that  the 
provisions  for  administration,  fire, 
emergencies,  insect  and  noxious  weed 
control  need  to  be  more  restrictive.  We 
believe  that  we  allowed  a  level  of 
discretion  in  the  proposed  and  final  rule 
appropriate  for  a  national  regulation. 
However,  we  have  amended  the 
provision  to  remove  the  requirement 
that  control  of  fire,  insects,  and  disease 
be  tied  to  threats  to  human  life  or 
property.  The  Wilderness  Act  does  not 
limit  control  of  fire,  insects,  and  disease 
to  situations  where  life  or  property  is  in 
danger.  In  order  to  carry  out  our 
responsibility  for  preserving  the 
wilderness  character  of  BLM  wilderness 
areas,  we  have  also  added  non-native 


invasive  plants  to  the  list  of  problems  to 
which  BLM  may  apply  control  measures 
under  this  section. 

One  comment  stated  that  the  rule 
should  not  provide  for  emergency 
rescue.  We  did  not  adopt  this  comment 
because  Section  4(c)  of  the  Act 
specifically  provides  for  the  use  of 
aircraft,  motor  vehicles,  and  so  forth,  in 
emergencies  involving  the  health  and 
safety  of  persons  within  the  area. 

One  comment  stated  that  BLM's 
emergency  actions  that  involve  acts  that 
are  otherwise  prohibited,  such  as 
cutting  trees  or  using  a  motorized 
climbing  drill,  should  not  be  considered 
a  violation  of  the  regulations.  We  agree. 
Section  4(c)  of  the  Wilderness  Act  states 
that  emergencies  involving  the  health 
and  safety  of  persons  within  the  area  are 
exceptions  to  the  prohibitions  in  the 
Act — and  the  rule  should  be  interpreted 
in  this  way. 

Several  comments  offered  specific 
suggestions  for  rewording  certain 
provisions.  BLM  adopted  some 
suggestions:  adding  references  to 
temporary  roads,  motor  vehicles, 
structiu-es,  and  landing  aircraft  in 
paragraph  (a),  and,  to  conform  with  the 
Wilderness  Act.  adding  the  phrase  "in 
the  area"  to  paragraph  (d).  We  rejected 
other  suggestions  as  overly  restricting 
administrative  discretion.  One  such 
comment  suggested  that  the  final  rule 
should  prohibit  most  of  the 
administrative  measiu-es  that  the 
proposed  rule  sanctioned.  We  did  not 
adopt  this  suggestion,  because  to  do  so 
would  be  contrary  to  the  Wilderness 
Act. 

Subpart  6304    Access  to  State  and 
Private  Lands  Within  Wilderness  Areas 
(Subpart  6305) 

This  subpart  is  renumbered  6305  in 
the  final  rule  to  accommodate  new 
subpart  6303  on  BLM  administrative 
functions. 

Section  6304.20    How  will  BLM  give 
access  to  State  and  private  land  within 
wilderness  areas  when  the  access  is 
affected  by  wilderness  designation? 
(Sections  6305.10,  6305.20,  and 
6305.30) 

Several  conunents  addressed  this 
section,  which  provides  for  access  to 
inholdings.  "Inholdings"  in  these 
regulations  are  State  and  private  lands 
completely  surroimded  by  designated 
wilderness.  Several  comments 
addressed  matters  that  are  covered  in 
other  regulations,  primarily  43  CFR  part 
2920  on  general  leases,  permits,  and 
easements.  The  regulations  in  part  2920 
authorize,  among  other  things,  "uses 
that  cannot  be  authorized  under  Title  V 
of  the  Federal  Land  Policy  and 


Management  Act .  .  ."  (43  CFR  2920.1- 
1(a)).  Tide  V  of  FLPMA  (43  U.S.C. 
Chapter  35,  Subchapter  V.  Sections 
1761-1771)  expressly  excludes 
wilderness  from  those  lands  across 
which  BLM  may  grant  rights-of-way 
imder  Title  V.  For  this  reason,  part 
2920,  which  provides  for  legal 
mechanisms  other  than  Title  V  rights-of- 
way,  is  the  actual  authority  used  to 
provide  access  to  wilderness  inholdings. 

Where  valid  existing  rights  to  access 
do  not  exist,  BLM  may  give  access  to 
inholdings  by  permit  imder  existing  part 
2920,  using  its  administrative  discretion 
imder  this  final  rule  to  determine  what 
access  is  adequate  and  causes  the 
briefest  and  most  limited  impacts  on 
wilderness  character.  BLM  is  preparing 
a  revised  version  of  part  2920  that 
would  provide  specific  mechanisms  for 
authorizing  access  to  inholdings. 

In  accordance  with  these  final 
wilderness  management  regulations, 
BLM  will  only  approve  the  kind  and 
degree  of  access  that  you  enjoyed 
immediately  before  the  wilderness  area 
across  which  you  must  travel  to  reach 
your  inholding  was  designated  as 
wilderness  and  BLM  determines  will 
serve  the  reasonable  purposes  for  which 
the  non-Federal  lands  are  held  or  used 
and  cause  the  least  impact  on 
wilderness  character.  By  providing  for 
BLM  land  managers  to  approve  only 
access  routes  that  were  in  existence  at 
the  time  of  wilderness  designation,  the 
final  rule  in  many  cases  effectively 
ratifies  the  inholder's  original  choice  of 
route  and  mode  of  travel.  If  no  access 
(other  than  travel  by  foot,  horseback,  or 
packstock)  existed  at  the  date  of 
wilderness  designation,  BLM  will  only 
approve  that  combination  of  routes  and 
non-motorized  modes  of  travel  to  non- 
Federal  inholdings  that  BLM  determines 
will  serve  the  reasonable  purposes  for 
which  the  non-Federal  lands  are  held  or 
used  and  cause  the  least  impact  on 
wilderness  character.  If  you  have  a  valid 
existing  access  right  that  is  greater  than 
the  access  BLM  provides  under  this 
rule,  we  will  ensiu^  your  reasonable  use 
and  enjoyment  of  your  inholding. 
However,  we  may  impose  reasonable 
restrictions  on  your  access  to  protect 
wilderness  values. 

One  comment  maintained  that  rights 
of  access  exist  independenUy  and  are 
not  granted  by  BLM  authority,  and  that 
BLM  does  not  have  authority  to  tell 
private  land  owners  what  mode  of  travel 
they  must  use.  Section  4(c)  of  the 
Wilderness  Act  (16  U.S.C.  1133(c)) 
recognizes  that  valid  rights  of  access 
may  exist  in  designated  wilderness. 
BLM  may  nevertheless  regulate  such 
existing  rights  to  access  in  order  to 
protect  wilderness  resources.  Section 
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302(b)  of  FLPMA  directs  the  Secretary 
of  the  Interior,  "by  regulation  or 
otherwise,  [to]  take  any  action  necessary 
to  prevent  unnecessary  or  undue 
degradation  of  the  lands."  The  final 
regulations  specifically  implement  this 
authority  by  providing  at  section 
6305.10  that  such  rights  are  subject  to 
reasonable  regulation. 

One  comment  stated  that,  for  areas 
surrounded  on  only  three  sides  by 
wilderness  but  where  access  on  the  non- 
wilderness  side  may  not  be  possible,  the 
regulations  should  allow  access  via  the 
wilderness.  Section  5  of  the  Wilderness 
Act  does  not  apply  to  private  or  State 
land  that  is  near  or  adjacent  to 
wilderness,  or  only  partly  surroimded 
by  wilderness.  Section  5  provides  for 
access  only  to  State  and  private  land 
that  "is  completely  surrounded  by" 
public  land  "within  areas  designated  by 
this  Act  as  wilderness..."  (16  U.S.C. 
1134(a)).  Private  or  State  land  that  is 
near  or  adjacent  to  wilderness  would 
not  be  an  inholding  as  defined  in  these 
regulations,  and  we  cannot  adopt  the 
comment  in  the  final  rule. 

One  comment  asked  whether  BLM 
will  use  written  or  verbal  authorization 
to  grant  access  to  inholdings.  The 
authorization  must  be  in  writing,  and 
we  have  added  this  clarification  in  the 
final  rule.  The  same  comment  asked  for 
clarification  of  "means  that  are 
customarily  being  used"  for  determining 
the  type  of  access  allowed,  and  for 
assurance  that  new  roads  will  not  be 
allowed  except  fgr  mining  claims  with 
valid  existing  rights.  The  final  rule  does 
not  allow  construction  of  new  roads. 
You  may  maintain  existing  access  routes 
to  the  degree  you  or  your  predecessors 
maintained  them  at  the  time  of 


wilderness  designation.  BLM  will  not 
allow  you  to  upgrade  your  access  routes 
beyond  the  condition  that  existed  on  the 
date  Congress  designated  the  area  as 
wilderness,  unless  the  improvement 
would  protect  wilderness  resources 
from  degradation.  Further,  the 
customary  usage  language  in  section  5 
(b)  of  the  Wilderness  Act  pertains  only 
to  mining  claims  and  other  valid 
occupancies,  not  to  access  to  State  and 
private  inholdings  provided  for  in 
Section  5(a). 

One  comment  stated  that  the 
regulations  need  to  acknowledge  State 
and  local  government  jurisdiction  over 
R.S.  2477  rights-of-way.  The  regulations 
are  silent  on  how  such  rights  may  be 
recognized.  BLM  is  forestalled  by  a  1997 
statute  from  promulgating  regulations 
on  R.S.  2477  rights-of-way  without 
Congressional  consent  (Pub.  L.  104-208, 
110  Stat.  3009-181,  3009-200). 

One  comment  stated  that  the 
regulations  should  use  the  term 
"inholding,"  as  defined  in  the 
definitions  section,  and  provide  that 
inholdings  do  not  include  unpatented 
mining  claims  and  grazing  leases,  but 
should  state  that  these  uses  have  special 
rights  to  access  under  the  Wilderness 
Act.  In  response,  we  divided  the  access 
section  to  show  more  clearly  the  rights 
of  mining  claimants  and  persons  with 
other  valid  occupancies. 

Two  comments  criticized  the 
proposed  rule's  use  of  the  term 
"customarily  used"  as  a  standard  for 
permitting  means  of  access  to  mining 
claims  and  other  valid  occupancies 
within  wilderness,  asserting  this 
standard  would  not  protect  wilderness. 
In  the  final  rule,  we  have  substituted  the 
term  "customarily  enjoyed."  Section 


5(b)  of  the  Wilderness  Act  contains  that 
standard  and  we  may  not  use  a  different 
one. 

One  comment  stated  that,  according 
to  the  United  States  Attorney  General's 
Opinion  of  June  23,  1980,  BLM  need  not 
provide  access  under  the  Wilderness 
Act  to  inholdings  if  the  owner  of  the 
inholding  has  refused  a  reasonable  offer 
of  exchange.  The  Attorney  General's 
Opinion  addressed  the  authorities  of  the 
Forest  Service.  It  has  not  yet  been 
determined  if  the  1980  opinion  applies 
to  BLM  acquisition  of  inholdings  by 
exchange.  In  the  event  the  opinion  is 
determined  applicable  to  BLM,  this  final 
rule  allows  for  that  possibility.  Even  so, 
however,  BLM's  policy  will  be  to 
exercise  that  authority  only  in  unusual 
or  extreme  circimistances.  The  final 
rule,  therefore,  cdlows  BLM  to  acquire 
land  or  interests  in  land  from  a 
landowner  by  exchange,  by  accepting 
donation  of  the  inholding  or,  if  the 
landowner  agrees,  by  purchase.  Further, 
we  encourage  inholders  to  seek  a  fair 
exchange  of  their  inholding  for  other 
public  land  in  the  same  State  (as 
provided  by  Sec.  5(a)  of  the  Wilderness 
Act),  and  we  expect  BLM  local  land 
managers  to  explore  this  possibility  in 
all  wilderness  inholding  cases.  Before 
issuing  any  authorization  allowing 
access  to  State-owned  or  privately 
owned  land,  BLM  will  discuss  with  the 
property  owner  the  possibility  of  selling 
or  donating  the  inholding  to  BLM,  or 
exchanging  it  for  other  public  land. 

in.  Final  Rule  as  Adopted 

The  following  table  shows  how  BLM 
redesignated  sections  in  the  proposed 
rule  or  created  new  sections  in  the  final 
rule. 
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We  have  tried  in  this  renumbering  to 
make  the  organization  more  logical  and 
the  regulations  flow  better  and  be  more 
informative.  We  divided  a  few  of  the 
longer  sections  in  the  proposed  nde  into 
two  or  more  shorter  sections  with 
informative  headings. 

Also,  we  have  arranged  subject  matter 
so  that  major  subject  matter  headings 
(with  section  numbers  ending  in  zero  (0) 
and  often  with  no  regulatory  content 
themselves),  lead  into  two  or  more 
subordinate  sections,  with  numbers 
ending  in  other  than  0,  providing 
detailed  information  and  guidance.  For 
example,  sections  6304.11  and  6304.12 
are  subordinate  to  section  6304.10,  and 
section  6304.20  immediately  thereafter 
leads  into  a  separate  series  of  sections. 
We  have  also  simplified  some  of  the 
section  headings,  and  minimized  the 
use  of  "yes  or  no"  questions. 

Subpart  6301  contains  general 
information,  a  statement  of  purpose  in 
section  6301.1,  a  reference  to  the 
statutory  definition  of  wilderness  in 
section  6301.3,  and  definitions  in 
section  6301.5. 

Subpart  6302  discusses  use  of 
wilderness  areas,  when  you  need  and 
how  you  get  a  permit,  what  you  can  do 
in  wilderness  without  a  permit 
(including  rock  climbing),  and  what  acts 
the  regulations  totally  prohibit.  It 
concludes  with  a  section  on  criminal 
and  civil  penalties  for  violating  the 
prohibited  acts. 

Subpart  6303  describes  the 
administrative  and  emergency 
functions,  except  for  fire,  insect,  and 
disease  control,  that  BLM  performs  in 
wilderness. 

Subpart  6304  deals  with  the  "special 
provisions"  in  Section  4(d)  of  the 
Wilderness  Act.  It  contains  the 
regulations  for  mining,  prospecting  and 
information  gathering,  mineral  leasing, 
control  of  fire,  insects,  and  disease, 
water  development,  livestock  grazing, 
and  commercial  services  related  to 
recreation  and  other  wilderness  uses. 


Subpart  6305  covers  access  to 
wilderness  inholdings,  both  those  held 
as  private  property  in  fee  simple  by 
individuals,  or  as  State  land,  and  those 
legally  occupied,  such  as  mining  claims. 

rv.  Procedural  Matters 

The  principal  author  of  this  final  rule 
is  Jeff  Jarvis,  Senior  Wilderness 
Specialist,  Wilderness,  Rivers  and 
National  Trails  Group,  Office  of  the 
National  Landscape  Conservation 
System,  assisted  by  Rob  Hellie  of  the 
National  Moniunents  and  National 
Conservation  Areas  Group,  and  Ted 
Hudson  of  the  Regulatory  Affairs  Group, 
all  in  the  Washington,  D.C.,  office. 
David  Porter  of  the  Colorado  State 
Office,  Ken  Mahoney  of  the  Arizona 
State  Office,  and  Paul  Brink  of  the 
California  State  Office,  BLM,  also 
assisted. 

National  Environmental  Policy  Act 

BLM  has  performed  and  dociunented 
an  environmental  assessment  (EA),  and 
has  found  that  the  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  himian  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(2)(C)(NEPA).  Therefore, 
BLM  is  not  required  to  write  a  detailed 
statement  on  the  environmental  impacts 
of  the  rule  under  NEPA.  BLM  has 
placed  the  EA  and  the  Finding  of  No 
Significant  Impact  (FONSI),  dated  June 
19,  2000,  on  file  in  the  BLM 
Administrative  Record.  You  may  review 
these  documents  by  contacting  us  at  the 
address  listed  above  (see  ADDRESSES). 

Executive  Order  12866 

Following  the  criteria  listed  in  section 
3(f)  of  Executive  Order  12866,  BLM  has 
found  that  the  rule  is  not  a  significant 
regulatory  action.  Therefore,  this  rule  is 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under  section 
6(a)(3)  of  the  Executive  Order. 


Executive  Order  12630 

This  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights  or  result  in  a 
taking  of  private  property  under 
Executive  Order  12630.  It  does  not 
provide  for  the  taking  of  any  property 
rights  or  interests. 

One  public  comment  suggested  that 
the  access  provisions  in  subpart  6305 
may  require  a  takings  assessment  under 
this  Executive  Order.  Section  1(b)  of  the 
Executive  Order  states,  in  part, 
"Executive  departments  *   *   *  should 
account  in  decision-making  for  those 
takings  that  are  necessitated  by  statutory 
mandate."  The  only  non-Federal 
property  directly  affected  by  the  rule  is 
non-Federal  land  surrounded  by 
designated  wilderness,  and  the  rule 
establishes  procedures  regulating  access 
to  such  inholdings. 

There  are  fewer  than  1 ,000  State  and 
private  inholdings  in  BLM  wilderness 
areas  in  California  and  Arizona.  These 
two  States  contain  the  great  bulk  of  BLM 
designated  wilderness.  This  is  the 
approximate  number  of  inholdings  that 
may  be  affected  by  this  provision  of  the 
rule.  The  rul6  establishes  acquisition  by 
BLM  as  the  remedy  of  preference  for 
resolving  inholding  problems.  Inholders 
for  whom  an  exchange  or  other 
acquisition  arrangement  will  not  work 
will  likely  need  to  apply  for  access 
under  43  CFR  part  2920.  Under  BLM 
policy,  we  will  grant  access  to  such 
inholders  appropriate  for  their  level  of 
use  of  the  affected  property  and 
equivalent  to  that  which  they  enjoyed 
before  wilderness  designation. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibihty  Act  of  1980  (RFA),  5  U.S.C. 
601-612,  to  ensuire  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
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flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
BLM  has  determined  under  the  RFA 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Several  public  comments  maintained 
that  section  6302. 70(j)  of  the  proposed 
rule  would  have  a  serious  impact  on 
small  businesses.  This  argument  was 
based  on  two  premises:  (1)  that 
paragraph  (j)  would  prohibit  the  use  of 
fixed  anchors  and  thereby  virtually 
prohibit  climbing,  and  (2)  that  the  rule 
would  affect  many  climbing  areas. 

In  Part  II  of  this  preamble,  we 
explained  that  the  Forest  Service  has 
begun  a  negotiated  rulemaking.  This 
process  must  be  concluded  before  BLM 
can  promulgate  regulations  on  this 
matter.  Therefore,  we  reserve  a 
discussion  of  the  supposed  impacts  of 
the  rule  on  small  business  until  such 
time  as  we  publish  a  final  rule 
containing  a  provision  affecting 
climbing. 

None  of  the  other  provisions  of  the 
proposed  rule  attracted  comments 
alleging  negative  effects  on  small 
business. 

The  Small  Business  Administration 
established  the  Small  Business  and 
Agricultural  Regulatory  Enforcement 
Ombudsman  and  ten  Regional  Fairness 
Boards  to  receive  comments  from  small 
businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
annually  evaluates  these  enforcement 
activities  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  enforcement 
aspects  of  this  rule,  you  may  call  1-888- 
734-4247. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520. 

Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  any 
imfunded  mandate  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  The  rule  will  not 
establish  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Therefore,  BLM 
need  not  prepare  a  written  statement  of 
the  anticipated  costs  and  benefits  of  the 
nde  in  accordance  with  the  Unfunded 


Mandates  Reform  Act  (25  U.S.C.  1501- 
1571). 

The  rule  requires  that  State  agencies 
comply  with  the  Wilderness  Act  in 
carrying  out  their  activities  in  BLM 
wilderness  areas.  For  example.  States 
will  not  be  allowed  to  use  motorized 
equipment  or  mechanical  transport,  or 
to  land  aircraft,  in  managing  wildlife. 
This  degree  of  limitation  does  not  cross 
the  financial  threshold  contemplated  in 
the  Unfunded  Mandates  Reform  Act, 
and  is  required  by  Federal  law. 

Executive  Order  12988 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Executive  Order  13132 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  rule  does  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
preempt  State  law.  Several  comments 
on  the  proposed  rule  questioned 
whether  the  rule  would  affect  State 
management  of  fish  and  wildlife.  This 
was  the  only  arena  where  the  public 
perceived  potential  conflict  between 
BLM  and  the  States.  As  stated  several 
times  earlier  in  this  preamble,  and  as 
directed  by  both  FLPMA  and  the 
Wilderness  Act,  this  rule  has  no  effect 
on  the  respective  roles  of  Federal  and 
State  government  in  this  area. 

Government-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  adverse  effects  on  the  tribes.  The 
regulations  specifically  allow  Indian  use 
of  BLM  wilderness  for  religious 
ceremonies.  Limitations  imposed  on 
Indians  for  the  use  of  BLM  wilderness 
in  this  rule  are  no  different  from 
limitations  imposed  on  other  groups, 
and  are  required  by  the  Wilderness  Act 
and  FLPMA.  The  regulations  have  no 
effect  on  Indian  governmental  affairs, 
Indian  reservations,  or  other  Indian 
lands. 


List  of  Subjects  in  43  CFR  Parts  6300 
and  8560 

Penalties,  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wilderness 
areas. 

For  the  reasons  explained  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  chapter  II,  subtitle  B  of  title 
43  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Dated:  November  28,  2000. 
Sylvia  V.  Baca, 
Assistant  Secretary  of  the  Interior. 

1.  Subchapter  F,  consisting  of  Part 
6300,  is  added  to  read  as  follows: 

Subchapter  F — Preservation  and 
Conservation  (6000) 

Part  6300 — Management  of  Designated 
Wilderness  Areas 

Subpart  6301— Introduction 

Sec. 

6301.1  Purpose. 

6301 .3  What  is  a  BLM  wilderness  area? 

6301.5  Definitions. 

Subpart  6302— Use  of  Wilderness  Areas, 
Prohibited  Acts,  and  Penalties 

Use  of  Wilderness  Areas 

6302.10  Use  of  wilderness  areas. 

6302.11  How  may  I  use  wilderness  areas? 

6302.12  When  do  I  need  an  authorization 
and  to  pay  a  fee  to  use  a  wilderness  area? 

6302.13  Where  do  I  obtain  an  authorization 
to  use  a  wilderness  area? 

6302.14  What  authorization  do  I  need  to 
climb  in  BLM  wilderness? 

6302.15  When  and  how  may  I  collect  or 
disturb  natural  resources  such  as  rocks 
and  plants  in  wilderness  areas? 

6302.16  When  and  how  may  I  gather 
scientific  information  about  resources  in 
BLM  wilderness? 

6302.17  When  may  I  use  a  wheelchair  in 
BLM  wilderness? 

6302.18  How  may  American  Indians  use 
wilderness  areas  for  traditional  religious 
purposes? 

6302.19  When  may  BLM  close  or  restrict 
use  of  wilderness  areas? 

Prohibited  Acts 

6302.20  What  is  prohibited  in  wilderness? 
Penalties 

6302.30     What  penalties  apply  if  I  commit 
one  or  more  of  the  prohibited  acts? 

Subpart  6303 — Administrative  and 
Emergency  Functions 

6303.1     How  does  BLM  carry  out 

administrative  and  emergency  functions? 

Subpart  6304 — Uses  Addressed  in  Special 
Provisions  of  the  Wilderness  Act 

Mining  Under  the  General  Mining  Laws 

6304.10  Mining  law  administration. 

6304.1 1  What  special  provisions  apply  to 
operations  under  the  mining  laws? 

6304.12  How  will  BLM  determine  the 
validity  of  unpatented  mining  claims  or 
sites? 


Other  Uses  Specifically  Addressed  by  the 
Wilderness  Act 

6304.20  Other  uses  addressed  in  special 
provisions  of  the  Wilderness  Act. 

6304.21  What  special  provisions  cover 
aircraft  and  motorboat  use? 

6304.22  What  special  provisions  apply  to 
control  of  fire,  insects,  and  diseases? 

6304.23  What  special  provisions  apply  to 
mineral  leasing  and  material  sales? 

6304.24  What  special  provisions  apply  to 
water  and  power  resources? 

6304.25  What  special  provisions  apply  to 
livestock  grazing? 

Subpart  6305— Access  to  State  and  Private 
Lands  Or  Valid  Occupancies  Within 
Wilderness  Areas 

Access  to  Non-Federal  Inholdings 

6305.10  How  will  BLM  allow  access  to 
State  and  private  land  within  wilderness 
areas? 

6305.11  What  alternatives  to  granting 
access  will  BLM  consider  in  cases  of 
State  and  private  inholdings? 

Access  to  Other  Valid  Occupancies 

6305.20    How  will  BLM  allow  access  to 
valid  mining  claims  or  other  valid 
occupancies  within  wilderness  areas? 

Access  Procedures  for  Valid  Occupancies 

6305.30    What  are  the  steps  BLM  must  take 
in  issuing  an  access  authorization  to 
valid  occupancies? 

Authority:  16  U.S.C.  1131  et  seq.;  43  U.S.C. 
1733. 1740, 1782. 

Subpart  6301— Introduction 

§6301.1     Purpose. 

This  part  governs  the  management  of 
BLM  wilderness  areas  outside  of  Alaska. 
It  tells  you  what  wilderness  areas  are, 
how  BLM  manages  them,  and  how  you 
can  use  them.  These  regulations  also  tell 
you  what  activities  BLM  does  not  allow 
in  wilderness  areas,  the  penalties  for 
performing  prohibited  acts,  and  the 
special  provisions  for  some  uses  and 
access  that  the  Wilderness  Act  explicitly 
allows. 

§  6301 .3    What  is  a  BLM  wilderness  area? 

A  BLM  wilderness  area  is  an  area  of 
public  lands  that  Congress  has 
designated  for  BLM  to  manage  as  a 
component  of  the  National  Wilderness 
Preservation  System  in  accordance  with 
the  Wilderness  Act  of  1964.  The 
Wilderness  Act  provides  a  detailed 
definition  of  wilderness  that  applies  to 
BLM  wilderness  areas.  See  16  U.S.C. 
1131(c)  and  43  U.S.C.  1702(i). 

§6301.5     Definitions. 

Terms  used  in  this  part  have  the 
following  meanings: 

Access  means  the  physical  ability  of 
property  owners  and  their  successors  in 
interest  to  have  ingress  to  and  egress 
from  State  or  private  inholdings,  valid 


mining  claims,  or  other  valid 
occupancies.  It  does  not  include  rights- 
of-way  or  permits  under  section  501  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1761)  (FLPMA)  or  parts  2800  and  2880 
of  this  chapter. 

Inholding  means  State-owned  or 
privately  owned  land  that  is  completely 
surrounded  by  Congressionally 
designated  wilderness. 

Mechanical  transport  means  any 
vehicle,  device,  or  contrivance  for 
moving  people  or  material  in  or  over 
land,  water,  snow,  or  air  that  has 
moving  parts.  This  includes,  but  is  not 
limited  to,  sailboats,  sailboards,  hang 
gliders,  parachutes,  bicycles,  game 
carriers,  carts,  and  wagons.  The  term 
does  not  include  wheelchairs,  nor  does 
it  include  horses  or  other  pack  stock, 
skis,  snowshoes,  non-motorized  river 
craft  including,  but  not  limited  to,  drift 
boats,  rafts,  and  canoes,  or  sleds,  travois, 
or  similar  devices  without  moving  parts. 

Mining  operations  is  defined  in 
subpart  3715  of  this  chapter. 

Motor  vehicle  means  any  vehicle  that 
is  self-propelled. 

Motorized  equipment  means  any 
machine  that  uses  or  is  activated  by  a 
motor,  engine,  or  other  power  source. 
This  includes,  but  is  not  limited  to, 
chainsaws,  power  drills,  aircraft, 
generators,  motorboats,  motor  vehicles, 
snowmobiles,  tracked  snow  vehicles, 
snow  blowers  or  other  snow  removal 
equipment,  and  all  other  snow 
machines.  The  term  does  not  include 
shavers,  wrist  watches,  clocks, 
flashlights,  cameras,  camping  stoves, 
cellular  telephones,  radio  transceivers, 
radio  transponders,  radio  signal 
transmitters,  ground  position  satellite 
receivers,  or  other  similar  small  hand 
held  or  portable  equipment. 

Primitive  and  unconfined  recreation 
means  non-motorized  types  of  outdoor 
recreation  activities  that  do  not  require 
developed  facilities  or  mechanical 
transport. 

Public  lands  means  any  lands  and 
interests  in  lands  owned  by  the  United 
States  and  administered  by  the 
Secretary  of  the  Interior  through  BLM 
without  regard  to  how  the  United  States 
acqiured  ownership. 

Valid  occupancy  means  an  occupancy 
under  a  current  permit,  lease,  or  other 
written  authorization  from  BLM  to 
occupy  public  lands.  For  a  definition  of 
occupancy  related  to  development  of 
locatable  minerals,  see  subpart  3715  of 
this  chapter. 

Wheelchair  means  a  device  that  is 
designed  solely  for  use  by  a  mobility- 
impaired  person  for  locomotion,  and 
that  is  suitable  for  use  in  an  indoor 
pedestrian  area. 


Subpart  6302— Use  of  Wilderness 
Areas,  Prohibited  Acts,  and  Penalties 

Use  of  Wilderness  Areas 

§  6302.1 0    Use  of  wilderness  areas. 

§  6302 . 1 1     How  may  I  use  wi  Idemess 
areas? 

Unless  otherwise  provided  by  BLM, 
the  Wilderness  Act,  or  the  Act  of 
Congress  designating  the  area  as 
wilderness,  all  wilderness  areas  will  be 
open  to  uses  consistent  with  the 
preservation  of  their  wilderness 
character  and  their  futiu^  use  and 
enjoyment  as  wilderness.  In  subpart 
6304  you  will  find  provisions 
implementing  the  special  provisions  of 
the  Wilderness  Act  that  allow  specific 
uses  of  wilderness  areas.  In  §6302.20 
you  will  find  a  list  of  acts  that  are 
explicitly  prohibited  within  wilderness 
areas. 

§  6302.1 2    When  do  I  need  an  authorization 
and  to  pay  a  fee  to  use  a  wilderness  area? 

(a)  In  general,  you  do  not  need  an 
authorization  to  use  wilderness  areas. 

(b)  BLM  may  require  an  authorization 
and  charge  fees  for  some  uses  of 
wilderness  areas.  You  must  obtain 
authorization  from  BLM  and  pay  fees  to 
use  a  wilderness  area  when  required  by: 

(1)  The  regulations  in  this  part  (see 

§  6302.15  on  collecting  natural  resource 
materials,  §6302.16  on  gathering 
scientific  information,  and  subpart  6305 
on  access  to  inholdings  and  valid 
occupancies); 

(2)  Regulations  in  this  chapter  II — 
Bureau  of  Land  Management, 
Department  of  the  Interior — governing 
the  specific  activities  in  which  you  are 
engaged; 

(3)  The  management  plan  for  the 
wilderness  area;  or 

(4)  A  BLM  closure  or  restriction  under 
§6302.19  of  this  part. 

(c)  To  determine  whether  you  need  an 
authorization  under  paragraph  (b)(2)  of 
this  section,  you  should  refer  to  the 
applicable  BLM  regulations  for  your 
particular  activity. 

§  6302.13    Where  do  I  obtain  an 
authorization  to  use  a  wilderness  area? 

You  may  request  an  authorization  to 
use  a  wilderness  area  from  the  BLM 
field  office  with  jurisdiction  over  the 
wilderness  area  you  want  to  use. 

§6302.14    What  authorization  do  I  need  to 
climb  in  BLM  wilderness? 

(a)  You  do  not  need  a  permit  or  other 
authorization  to  climb  in  BLM 
wilderness. 

(b)  [Reserved] 

(c)  You  must  not  use  power  drills  for 
climbing.  See  §  6302.20(d). 
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§6302.15    When  and  how  may  I  collect  or 
disturb  natural  resources  such  as  rocks 
and  plants  in  wilderness  areas? 

(a)  You  may  remove  or  disturb  natural 
resources  for  non-commercial  purposes 
in  wilderness  areas,  including 
prospecting,  provided — 

(1)  You  do  it  in  a  manner  that 
preserves  the  wilderness  environment, 
using  no  more  than  non-motorized  hand 
tools  and  causing  minimal  surface 
disturbance;  and 

(2)  (i)  Your  proposed  activity 
conforms  to  the  applicable  management 
plan;  or 

(ii)  You  have  a  BLM  authorization  if 
one  is  required  by  statute  or  regulation. 

(b)  Where  BLM  allows  campfires  in  a 
wilderness,  you  may  gather  a  reasonable 
amount  of  wood  for  use  in  your 

camp  fire. 

§  6302.16    When  and  how  may  I  gather 
scientific  information  about  resources  in 
BLM  wilderness? 

(a)  You  may  conduct  research, 
including  gathering  information  and 
collecting  natural  or  cultural  resources 
in  wilderness  areas,  using  methods  that 
may  cause  greater  impacts  on  the 
wilderness  environment  than  allowed 
under  §  6302.15(a).  if— 

(1)  Similar  research  opportunities  are 
not  reasonably  available  outside 
wilderness; 

(2)  You  carry  out  your  proposed 
activity  in  a  maimer  compatible  with 
the  preservation  of  the  wilderness 
environment  and  conforming  to  the 
applicable  management  plan; 

(3)  Any  groimd  disturbance  or 
removal  of  material  is  the  minimum 
necessary  for  the  scientific  purposes  of 
the  research;  and 

(4)  You  have  an  authorization  from 
BLM. 

(b)  You  must  reclaim  disturbed  areas, 
and  BLM  may  require  you  to  post  a 
bond. 

§6302.17    When  may  I  use  a  wheelchair  in 
BLM  wilderness? 

If  you  have  a  disability  that  requires 
the  use  of  a  wheelchair,  you  may  use  a 
wheelchair  in  a  wilderness.  Consistent 
with  the  Wilderness  Act  and  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C.  12207),  BLM  is  not  required 
to  facilitate  such  use  by  building  any 
faciUties  or  modifying  any  conditions  of 
lands  within  a  wilderness  area. 

§6302.18    How  may  American  Indians  use 
wilderness  areas  for  traditional  religious 
purposes? 

In  accordance  with  the  American 
Indian  Religious  Freedom  Act  (42  U.S.C. 
1996),  American  Indians  may  use 
wilderness  areas  for  traditional  religious 
purposes,  subject  to  the  provisions  of 


the  Wilderness  Act,  the  prohibitions  in 
§  6302.20,  and  other  applicable  law. 

§  6302.19    When  may  BLM  close  or  restrict 
use  of  wilderness  areas? 

When  necessary  to  carry  out  the 
provisions  of  the  Wilderness  Act  and 
other  Federal  laws,  BLM  may  close  or 
restrict  the  use  of  lands  or  waters  within 
the  boundaries  of  a  BLM  wilderness 
area,  using  the  procedures  in  §  8364.1  of 
this  chapter.  BLM  will  limit  any  such 
closure  to  affect  the  smallest  area 
necessary  for  the  shortest  time 
necessary. 

Prohibited  Acts 

§6302.20    What  is  prohibited  in 
wilderness? 

Except  as  specifically  provided  in  the 
Wilderness  Act,  the  individual  statutes 
designating  the  particular  BLM 
wilderness  area,  or  the  regulations  of 
this  part,  and  subject  to  valid  existing 
rights,  in  BLM  wilderness  areas  you 
must  not: 

(a)  Operate  a  commercial  enterprise; 

(b)  Build  temporary  or  permanent 
roads; 

(c)  Build  aircraft  landing  strips, 
heliports,  or  helispots; 

(a)  Use  motorized  equipment;  or 
motor  vehicles,  motorboats,  or  other 
forms  of  mechanical  transport; 

(e)  Land  aircraft,  or  drop  or  pick  up 
any  material,  supplies  or  person  by 
means  of  aircraft,  including  a  helicopter, 
hang-glider,  hot  air  balloon,  parasail,  or 
parachute; 

(f)  Build,  install,  or  erect  structures  or 
installations,  including  transmission 
lines,  motels,  vacation  homes,  sheds, 
stores,  resorts,  organization  camps, 
hunting  and  fishing  lodges,  electronic 
installations,  and  similar  structures, 
other  than  tents,  tarpaulins,  temporary 
corrals,  and  similar  devices  for 
overnight  camping; 

(g)  Cut  trees; 

(h)  Enter  or  use  wilderness  areas 
without  authorization,  where  BLM 
requires  authorization  under  §  6302.12; 

(i)  Engage  or  participate  in 
competitive  use  as  defined  in  section 
8372.0-5(c)  of  this  chapter,  including 
those  activities  involving  physical 
endurance  of  a  person  or  animal,  foot 
races,  water  craft  races,  survival 
exercises,  war  games,  or  other  similar 
exercises; 

(j)  [Reserved];  or 

(k)  Violate  any  BLM  regidation, 
authorization,  or  order. 

Penalties 

§6302.30    What  penalties  apply  if  I  commit 
one  or  more  of  the  prohibited  acts? 

(a)  If  you  commit  a  prohibited  act 
listed  in  §  6302.20  in  a  BLM  wilderness 


area,  you  are  subject  to  criminal 
prosecution  on  each  offense.  If 
convicted,  you  may  be  fined  not  more 
than  $100,000  under  18  U.S.C.  3571.  hi 
addition,  you  may  be  imprisoned  for  not 
more  than  12  months,  as  provided  for  by 
43  U.S.C.  1733(a). 

(b)  At  the  request  of  the  Secretary  of 
the  Interior,  the  United  States  Attorney 
General  may  institute  a  civil  action  in 
any  United  States  district  court  for  an 
injimction  or  other  appropriate  order  to 
prevent  you  from  using  public  lands  in 
violation  of  the  regulations  of  this  part. 

Subpart  6303 — Administrative  and 
Emergency  Functions. 

§6303.1     How  does  BLM  carry  out 
administrative  and  emergency  functions? 

As  necessary  to  meet  minimum 
requirements  for  the  administration  of 
the  wilderness  area,  BLM  may: 

(a)  Use,  build,  or  install  temporary 
roads,  motor  vehicles,  motorized 
equipment,  mechanical  transport, 
structures  or  installations,  and  land 
aircraft,  in  designated  wilderness; 

(b)  Prescribe  conditions  under  which 
other  Federal,  State,  or  local  agencies  or 
their  agents  may  use,  build,  or  install 
such  items  to  meet  the  minimum 
requirements  for  protection  and 
administration  of  the  wilderness  area, 
its  resources  and  users; 

(c)  Authorize  officers,  employees, 
agencies,  or  agents  of  the  Federal,  State, 
and  local  governments  to  occupy  and 
use  wilderness  areas  to  carry  out  the 
purposes  of  the  Wilderness  Act  or  other 
Federal  statutes;  and 

(d)  Prescribe  measures  that  may  be 
used  in  emergencies  involving  the 
health  and  safety  of  persons  in  the  area, 
including,  but  not  limited  to,  the 
conditions  for  use  of  motorized 
equipment,  mechanical  transport, 
aircraft,  installations,  structures,  rock 
drills,  and  fixed  anchors.  BLM  will 
require  any  restoration  activities  that  we 
find  necessary  to  be  undertaken 
concurrently  with  the  emergency 
activities  or  as  soon  as  practicable  when 
the  emergency  ends. 

Subpart  6304 — Uses  Addressed  in 
Special  Provisions  of  the  Wilderness 
Act 

Mining  Under  the  General  Mining  Laws 

§6304.10    Mining  law  administration. 

§  6304.1 1     What  special  provisions  apply  to 
operations  under  the  mining  laws? 

The  general  mining  laws  apply  to 
valid  existing  mining  claims  and  mill 
sites  within  BLM  wilderness,  except  as 
provided  in  this  section. 


(a)  After  the  date  on  which  the  general 
mining  laws  cease  to  apply  to  a  specific 
wilderness  area — 

(1)  You  caimot  locate  a  mining  claim 
or  establish  any  right  to  or  interest  in 
any  mineral  deposits  discovered  in  that 
wilderness  area;  and 

(2)  You  carmot  locate  a  mill  site  in 
that  wilderness  area. 

(b)  If  you  hold  a  valid  existing  mining 
claim  or  mill  site  within  a  wilderness 
area — 

(1)  You  must  conduct  any  mining 
operations  following  the  applicable 
standards  provided  in — 

(i)  The  Wilderness  Act; 

(ii)  The  legislation  designating  the 
wilderness; 

(iii)  Your  approved  plan  of 
operations; 

(iv)  Subpart  3809  of  this  chapter;  and 

(v)  Subpart  3715  of  this  chapter; 

(2)  You  must  minimize  impairment  of 
wilderness  characteristics  to  the  extent 
BLM  determines  practicable,  consistent 
with  the  use  of  a  valid  claim  or  site  for 
mineral  activities;  and 

(3)  Your  temporary  structures  used  in 
mining  operations  are  subject  to  the  use 
and  occupancy  regulations  in  subpart 
3715  of  this  chapter. 

(4)  You  must  post  a  financied 
guarantee  vmder  subpart  3809  of  this 
chapter  in  order  to  ensure  completion  of 
reclamation. 

(c)  If  you  hold  a  valid  mining  claim, 
mill  site,  or  timnel  site  located  in  any 
BLM  wilderness  area  before  the  general 
mining  laws  ceased  to  apply  to  that 
area,  you  may  maintain  your  mining 
claim  or  site,  so  long  as  you  comply 
with  the  general  mining  laws,  the 
regulations  in  part  3830  of  this  chapter, 
and  the  Act  of  Congress  designating  the 
wilderness. 

(d)  As  required  in  your  approved  plan 
of  operations,  when  you  complete 
mining  operations  in  a  wilderness 

area — 

(1)  You  must  remove  all  structures, 
equipment,  and  other  facilities  and 
begin  reclamation  as  soon  as  feasible 
after  mining  operations  end.  However, 
you  must  start  reclamation  no  later  than 
18  months  after  mining  operations  end. 

(2)  You  must  restore  the  surface  as 
near  as  practicable  to  the  appearance 
and  contour  of  the  surface  before  mining 
operations  began,  following  the 
regulations  in  subpart  3809  of  this 
chapter. 

(e)  [Reserved] 

(f)  [Reserved] 

§  6304.1 2  How  will  BLM  determine  the 
validity  of  unpatented  mining  claims  or 
sites? 

(a)  BLM  will  conduct  a  mineral 
examination  to  determine  whether  your 


claim  or  site  was  valid  as  of  the  date  that 
lands  within  the  wilderness  area  were 
withdrawn  from  appropriation  imder 
the  mining  laws.  We  also  will  determine 
whether  your  claim  or  site  remains  valid 
at  the  time  of  the  examination. 

(1)  If  you  do  not  have  an  approved 
plan  of  operations.  BLM  must  complete 
this  validity  determination  before 
approving  your  plan  of  operations. 

(2)  If  you  have  a  plan  of  operations 
that  was  approved  before  the  wilderness 
designation,  BLM  will  determine 
whether  operations  may  begin  or 
continue  while  we  conduct  the  validity 
determination. 

(b)  If  BLM  concludes  that  your  mining 
claim  lacks  a  discovery  of  a  valuable 
mineral  deposit  or  your  claim  or  site  is 
invalid  for  any  other  reason,  we  will 
disapprove  yoin  appUcation  for  a  plan 
of  operations.  For  an  existing  approved 
operation,  BLM  may  issue  a  notice 
ordering  suspension  or  cessation  of 
operations.  We  will  begin  contest 
proceedings  to  determine  the  validity  of 
your  mining  claim  or  site  under  subpart 
E  of  part  4  of  this  title.  However,  you 
may  take  samples  and  gather  other 
evidence  to  confirm  or  corroborate, 
mineral  exposures  that  were  physically 
disclosed  on  the  claim  before  the  date 
the  wilderness  area  was  withdrawrn. 

(c)  If  the  Department  of  the  Interior 
issues  a  final  administrative  decision 
declaring  your  claim  or  site  null  and 
void,  you  must  cease  all  operations  and 
complete  all  reclamation  required  under 
subpart  3809  of  this  chapter  and 
§6304.11{d)  of  this  part. 

Other  Uses  Specifically  Addressed  by 
the  Wilderness  Act 

§6304.20    Other  uses  addressed  in  special 
provisions  of  the  Wilderness  Act 

§6304.21     What  special  provisions  cover 
aircraft  and  motorboat  use? 

(a)  Subject  to  such  restrictions  as  BLM 
determines  necessary  to  protect 
wilderness  values,  we  may  authorize 
you  to  land  aircraft  and  use  motorboats 
at  places  within  any  wilderness  area  if 
these  uses  were  established  and  active 
at  the  time  Congress  designated  the  area 
as  wilderness. 

(b)  BLM  may  also  authorize  you  to 
maintain,  utilizing  non-motorized 
means,  aircraft  landing  strips,  heliports 
or  helispots  that  existed  and  were  in 
active  use  when  Congress  designated 
the  area  as  wilderness. 

§6304.22    What  special  provisions  apply  to 
control  of  fire,  insects,  and  diseases? 

BLM  may  prescribe  measures  to 
control  fire,  noxious  weeds,  non-native 
invasive  plants,  insects,  and  diseases. 
BLM  may  require  restoration  concurrent 


with  or  as  soon  as  practicable  upon 
completion  of  such  measures. 

§  6304.23    What  special  provisions  apply  to 
mineral  leasing  and  material  sales? 

(a)  After  Congress  designates  any  area 
of  public  lands  as  wilderness,  BLM  will 
not  issue  mineral  or  geothermal  leases, 
licenses,  or  permits  under  the  mineral 
or  geothermal  leasing  laws,  or  sales 
contracts  or  free  use  permits  under  the 
Materials  Act  (30  U.S.C.  601  et  seq.] 

(b)  You  may  Continue  to  hold  and 
operate  mineral  or  geothermal  leases, 
licenses,  contracts,  or  permits  under 
thefr  original  terms  and  conditions  after 
Congress  designates  the  affected  BLM 
lands  as  wilderness. 

§  6304.24    What  special  provisions  apply  to 
water  and  power  resources? 

If  the  President  specifically  authorizes 
you  under  16  U.S.C.  1133(d)(4)(l),  BLM 
will  permit  you  to  prospect  for  water 
resources  and  establish  new  reservoirs, 
water-conservation  works,  power 
projects,  transmission  lines,  and  other 
facilities  needed  in  the  public  interest, 
and  to  maintain  such  facilities. 

§  6304.25    What  special  provisions  apply  to 
livestock  grazing? 

(a)  If  you  hold  a  BLM  grazing  permit 
or  grazing  lease  for  land  within  a 
wilderness  area,  you  may  continue  to 
graze  yoiu  livestock  provided  that  you 
or  your  predecessors  began  such  use 
under  a  permit  or  lease  before  Congress 
estabhshed  the  wilderness  area. 

(b)  Your  grazing  activities  within 
wilderness  areas,  including  the 
construction,  use,  and  maintenance  of 
livestock  management  improvements, 
must  comply  with  the  livestock  grazing 
regulations  in  part  4100  of  this  chapter. 

(c)  If  the  management  plan  for  the 
area  allows,  you  may  maintain  or 
reconstruct  grazing  support  facilities 
that  existed  before  designation  of  the 
wilderness  area.  BLM  will  not  authorize 
new  support  facilities  for  the  purpose  of 
increasing  your  niunber  of  livestock. 
The  construction  of  new  livestock 
management  facihties  must  be  for  the 
purposes  of  protection  and  improved 
management  of  wilderness  resources. 

(d)  BLM  may  authorize  an  increase  in 
hvestock  numbers  only  if  you 
demonstrate  that  the  additional  use  will 
not  have  an  adverse  impact  on 
wilderness  values. 


78376        Federal  Register / Vol.  65,  No.  241  / Thursday.  December  14,  2000 /Rules  and  Regulations 


Subpart  6305 — Access  to  State  and 
Private  Lands  Or  Valid  Occupancies 
Within  Wilderness  Areas 

Access  to  Non-Federal  Inholdings 

§  6305.10    How  will  BLM  allow  access  to 
State  and  private  land  within  wilderness 
areas? 

(a)  If  you  own  land  completely 
surrounded  by  wilderness,  BLM  will 
only  approve  that  combination  of  routes 
and  modes  of  travel  to  yoiu  land  that — 

(1)  BLM  finds  existed  on  the  date 
Congress  designated  the  area 
surrounding  the  inholding  as 
wilderness,  and 

(2)  BLM  determines  will  serve  the 
reasonable  piuposes  for  which  the  non- 
Federal  lands  are  held  or  used  and 
cause  the  least  impact  on  wilderness 
character. 

(b)  If  you  own  land  completely 
svuToimded  by  wilderness,  and  no 
routes  or  modes  of  travel  to  yoiu'  land 
existed  on  the  date  Congress  designated 
the  area  surrounding  the  inholding  as 
wilderness,  BLM  will  only  approve  that 
combination  of  routes  and  non- 
motorized  modes  of  travel  to  non- 
Federal  inholdings  that  BLM  determines 
will  serve  the  reasonable  purposes  for 
which  the  non-Federal  lands  are  held  or 
used  and  cause  the  least  impact  on 
wilderness  character. 

(c)  If  BLM  approves  your  access  route 
under  paragraph  (a)  or  (b)  of  this 
section,  we  will  authorize  it  luider  part 
2920  of  this  chapter. 

(d)  BLM  will  not  allow  construction 
of  new  access  routes  to  State  and  private 
inholdings  in  wilderness. 

(e)  BLM  will  not  allow  improvement 
of  access  routes  to  a  condition  more 
highly  developed  than  that  which 
existed  on  the  date  Congress  designated 
the  area  as  wilderness,  except  sudi 
improvements  BLM  determines  are 
necessary  to  protect  wilderness 
resources  from  degradation. 


(f)  If  you  ovm  land  completely 
surroimded  by  wilderness  and  you  have 
a  valid  existing  right  of  access  which  is 
greater  than  the  access  described  in 
paragraph  (a)  or  (b)  of  this  section,  BLM 
may  manage  such  access  to  protect 
wilderness  resoiu-ces  while  ensuring 
your  reasonable  use  and  enjoyment  of 
the  inholding. 

§  6305.1 1    What  alternatives  to  granting 
access  will  BLM  consider  in  cases  of  State 
and  private  inholdings? 

To  reduce  or  eliminate  the  need  to  use 
wilderness  areas  for  access  to  State  and 
private  land,  BLM  may — 

(a)  Accept  donation' of  the  inholding, 
or 

(b)  Acquire  the  inholding  from  the 
owner  by  an  exchange  for  federally 
owned  land  in  the  same  State  of 
approximately  equal  value  or,  if  the 
owner  conciu-s,  by  purchase. 

Access  to  Other  Valid  Occupancies 

§  6305.20    How  will  BLM  allow  access  to 
valid  mining  claims  or  other  valid 
occupancies  within  wilderness  areas? 

If  you  hold  a  valid  mining  claim  or 
other  valid  occupancy  wholly  within  a 
wilderness  area,  BLM  will  allow  you 
access  by  means  that  are  consistent  with 
the  preservation  of  the  area  as 
wilderness  and  that  have  been  or  are 
being  customarily  enjoyed  with  respect 
to  other  mining  claims  or  similar 
occupancies  surroimded  by  wilderness. 

(a)  BLM  approves  plans  of  operation 
imder  subpart  3809  of  this  chapter.  The 
plan  of  operation  will  prescribe  the 
routes  of  travel  that  you  may  use  for 
access  to  claims  or  sites  siuxoimded  by 
wilderness.  These  plans  will  also 
identify  the  mode  of  travel,  and  other 
conditions  reasonably  necessary  to 
preserve  the  wilderness  area. 

(b)  BLM  issues  written  authorizations 
imder  part  2920  of  this  chapter.  Your 
authorization  will  prescribe  the  routes 
of  travel  that  you  may  use  for  access  to 
occupancies  smroimded  by  wilderness. 


The  authorizations  will  also  identify  the 
mode  of  travel  and  other  conditions 
reasonably  necessary  to  minimize 
adverse  impacts  on  the  natxu^  resource 
values  of  the  wilderness  area. 

Access  Procedures  for  Valid 
Occupancies 

§  6305.30    What  are  the  steps  BLM  must 
take  in  issuing  an  access  authorization  to 
valid  occupancies? 

(a)  Before  issuing  an  access 
authorization  to  mining  claims  or  other 
valid  occupancies  wholly  surrounded 
by  wilderness,  BLM  will  make  certain 
that: 

(1)  You  have  demonstrated  a  lack  of 
any  existing  access  rights  or  alternate 
routes  of  access  available  by  deed  or 
imder  applicable  State  or  conunon  law 
and  that  access  by  non-federally  owned 
routes  is  not  reasonably  obtainable; 

(2)  Your  combination  of  routes  and 
modes  of  travel,  including  non- 
motorized  modes,  will  cause  the  least 
impact  on  the  wilderness  but,  at  the 
same  time,  will  permit  the  reasonable 
use  of  the  non-Federal  land,  valid 
mining  claim,  or  other  valid  occupancy; 
and 

(3)  The  location,  construction, 
maintenance,  and  use  of  the  access 
route  that  BLM  approves  will  be  as 
consistent  as  possible  with  the 
management  of  the  wilderness  area. 

(b)  After  issuing  an  access 
authorization,  BLM  will  make  certain 
that  you  situate  and  build  the  route  that 
BLM  approves  to  minimize  adverse 
impacts  on  the  natural  resource  values 
of  the  wilderness  area. 

Subchapter  H — Recreation  Programs 

PART  8560    [Removed] 

2.  Group  8500,  part  8560,  and  subpart 
8560  are  removed. 
[FR  Doc.  00-31656  Filed  12-13-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.288S] 

Bilingual  Education:  Program 
Development  and  Implementation 
Grants  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2001 

Note  to  applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  needed  to 
apply  for  a  grant  under  this  program. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  to 
develop  and  implement  new 
comprehensive,  coherent,  and 
successful  bilingual  education  or  special 
alternative  instructional  programs  for 
limited  English  proficient  (LEP) 
students,  including  programs  of  early 
childhood  education,  kindergarten 
through  twelfth  grade  education,  gifted 
and  talented  education,  and  vocational 
and  applied  technology  education. 

Eligible  Applicants:  (1)  One  or  more 
local  educational  agencies  (LEAs);  (2) 
one  or  more  LEAs  in  collaboration  with 
an  institution  of  higher  education  (THE), 
commimity-based  organization  (CBO), 
or  a  State  educational  agency  (SEA);  or 
(3)  a  CBO  or  an  WE  that  has  an 
application  approved  by  the  LEA  to 
develop  and  implement  early  childhood 
education  or  family  education  programs 
or  to  conduct  an  instructional  program 
that  supplements  the  educational 
services  provided  by  an  LEA. 

Deadline  for  Transmittal  of 
Applications:  January  26,  2001. 

Deadline  for  Intergovernmental 
Review:  March  26,  2001. 

Available  Funds:  $7.3  million. 

Estimated  Range  of  Awards: 
$100,000-$175.000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  50. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  yRegulations  (EDGAR) 
in  34  CFR  Parts  74,  75,  77,  79,  80,  81, 
82,  85,  86,  97,  98,99;  and  (b)  34  CFR  Part 
299. 

Description  of  Program 

The  statutory  authorization  for  this 
program,  and  the  application 
requirements  that  apply  to  this 
competition,  are  set  out  in  sections  7112 
and  7116  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 


amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20.  1994  (the  Act)  (20 
U.S.C.  7422  and  7426)). 

The  grants  awarded  under  this  section 
are  to  be  used  to  improve  the  education 
of  limited  English  proficient  students 
and  their  families.  Specifically,  grantees 
are  required  to  serve  limited  English 
proficient  students  by:  (a)  Developing 
and  implementing  comprehensive 
preschool,  elementary,  or  secondary 
bilingual  education  or  special 
alternative  instructional  programs  that 
are  coordinated  with  other  relevant 
programs  and  services;  and  (b) 
providing  in-service  training  to 
classroom  teachers,  administrators,  and 
other  school  or  commimity-based 
organizational  persoimel.  Grantees  may 
also  implement  family  education 
programs,  improve  the  instructional 
program,  compensate  personnel,  and 
provide  tutorials  and  academic  or  career 
coimseling  to  limited  English  proficient 
students. 

Priorities 

Competitive  Priority:  The  Secretary 
under  34  CFR  75.105{c)(2)(i)  and  34  CFR 
299.3(b)  gives  preference  to  applications 
that  meet  the  following  competitive 
priority.  The  Secretary  awards  5  points 
to  an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

Projects  that  wiU  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  LDcluding  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zones  or  Commimity's 
comprehensive  commimity 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  appHcation  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  read 
independently  and  well  by  the  end  of 
third  grade. 


Invitational  Priority  2 — Mathematics 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  master 
challenging  mathematics,  including  the 
foundations  of  algebra  and  geometry,  by 
the  end  of  eighth  grade. 

Invitational  Priority  3 — Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 

Invitational  Priority  4 — Safe  and  Drug- 
Free  Schools 

Projects  that  contribute  to  the  creation 
and  maintenance  of  a  safe  and  drug-free 
learning  enviroiunent  for  limited 
English  proficient  students  by  being 
made  an  integral  part  of  a 
comprehensive  school  safety  plan. 

Iniormation  on  developing  and 
implementing  a  comprehensive  school 
safety  plan  is  foimd  in  the  1998  Annual 
Report  on  School  Safety  prepared  by  the 
U.S.  Departments  of  Education  and 
Justice. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7116  and  7123  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)(1)  Need  for  the  project.  (15  points) 
The  Secretary  considers  the  need  for  the 
proposed  project.  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  number  of  children  and  youth 
of  limited  English  proficiency  in  the 
school  or  school  district  to  be  served, 
and 

(ii)  The  characteristics  of  those 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  youth;  and 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)) 

(2)  Quality  of  the  project  design.  (25 
points)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(i)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 


Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiuable. 

(B)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(C)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(D)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(E)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community,  State,  and 
Federal  resources. 

(F)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(Authority;  34  CFR  75.210(c)(2)  (i),  (ii),  (xii), 
(xvi),  (xviii),  and  (xix)). 

(3)  Quality  of  project  services.  (15 
points)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(i)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensiu'ing  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(ii)  In  addition,  the  Secretary 
considers  the  follovmig  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  the  training 
or  professional  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
diu^tion  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(Authority:  34  CFR  75.210  (d),  (1),  (2).  (3),  (i), 
(v)  and  (vii)}. 

(4)  Proficiency  in  English  and  another 
language.  (3  points)  The  Secretary 


reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proficiency  both  in  English 
and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C.  7426(i)(l)). 

(5)  Quality  of  project  personnel.  (7 
points)  The  Secretary  considers  the 
quality  of  the  persormel  who  will  carry 
out  the  proposed  project. 

(i)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  die 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disabiUty. 

(ii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator.  / 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(Authority:  34  CFR  75.210(e)(l)-{3)(i)  and 
(ii)). 

(6)  Adequacy  of  resources.  (7  points) 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project. 

(i)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(C)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(D)  The  potential  for  continued 
support  of  the  project  after  Federal 
fimding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support 

(Authority:  34  CFR  75.210(f)(l),(2),(iv).(v) 
and  (vi)). 

(7)  Quality  of  the  management  plan. 
(13  points)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(i)  In  determining  the  quahty  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 


budget,  including  clearly  defined 
responsibiUties,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(B)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(C)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(Authority;  34  CFR  75.210(g)(l),(2)(i),(iv)  and 

(V)). 

(8)  Quality  of  project  evaluation  plan. 
(15  points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project's  evaluation  will  meet 
the  following  requirements: 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students. 

(ii)  The  evaluation  must  include — 

(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited  English  proficiency 
with  non-limited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  EngUsh  (and, 
if  applicable,  native  language) 
proficiency; 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
ciuriculimi  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  youth  of  limited  English 
proficiency. 

(Authority:  20  U.S.C.  7426(h)(3)  and 
7433(c)(l)-(3)) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 
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One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 
immediately  contact  the  SPOC  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  state  under  the 
Executive  order.  If  you  w£uit  to  know 
the  name  and  address  of  any  SPOC,  see 
the  list  published  in  the  Federal 
Register  on  April  29,  1999  (64  FR 
22963);  or  you  may  view  the  latest 
SPOC  list  on  the  0MB  Web  site  at  the 
following  address:  http:// 
www.whitebouse.gov/omb/grants. 

In  States  that  have  not  estabhshed  a 
process  or  chosen  a  program  for  review, 
State,  area-wide,  regional  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
SPOC  and  any  comments  from  State, 
areawide,  regional,  and  local  entitles 
must  be  mailed  or  hand-deUvered  by  the 
date  indicated  in  this  application  notice 
to  the  following  address:  The  Secretary, 
E.O.  12372— CFDA#84.288S,  U.S. 
Department  of  Education,  room  6213, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  imtil 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 


Pilot  Project  for  Electronic  Submission 
of  Applications 

The  U.S.  Department  of  Education  is 
expanding  its  pilot  project  of  electronic 
submission  of  applications  to  include 
certain  formula  grant  programs,  as  well 
as  additional  discretionary  grant 
competitions.  The  Program 
Development  and  Implementation 
Grants  Program— CFDA  #84.288S  is  one 
of  the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Program  Development  and 
Implementation  Grants  Program,  you 
may  submit  yoiu  application  to  us  in 
either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Yolu-  participation  is  volimtary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Fax  a  signed  copy  of  the 
Application  for  Federal  Assistance  (ED 
424)  after  following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  ackiiowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  within  three  working 
days  of  submitting  yoiu-  electronic 
application.  We  will  indicate  a  fax 
nimiber  in  e- APPLICATION  at  the  time 
of  your  submission. 

•  We  may  request  that  you  givp  us 
original  signatures  on  all  other  foYms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Program 
Development  and  Implementation 


Grants  Programs  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  elsewhere  in  this  notice. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(A)  If  You  Send  Your  Application  by 
Mail 

You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #  84.288S, 
Washington,  DC  20202^725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(B)  If  You  Deliver  Yoiu  Application  by 
Hand 

You  or  yoiu  coiu-ier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #  84.288S,  Room  3633. 
Regional  Office  Building  3,  7th  and  D 
Streets,  SW.,  Washington.  DC. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(C)  If  You  Submit  Your  Application 
Electronically 

You  must  submit  your  grant 
application  through  the  Internet  using 
the  software  provided  on  the  e-Grants 
Web  site  (http://e-grants.ed.gov)  by  4:30 
p.m.  (Washington,  DC  time)  on  the 
deadline  date. 


The  regtUar  hours  of  operation  of  the 
e-Grants  Web  site  are  6:00  a.m.  until 
12:00  midnight  (Washington,  DC  time) 
Monday-Friday  and  6:00  a.m.  until  7:00 
p.m.  Satiirdays.  The  system  is 
unavailable  on  the  second  Saturday  of 
every  month,  Sundays,  and  Federal 
holidays.  Please  note  that  on 
Wednesdays  the  Web  site  is  closed  for 
maintenance  at  7:00  p.m.  (Washington, 
DC  time). 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by 
mail  or  deliver  it  by  hand  or  by  a  cotuier 
service,  the  AppUcation  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  you.  If  you  do  not 
receive  the  notification  of  application 
receipt  within  1 5  days  from  the  date  of 
mailing  the  application,  you  should  call 
the  U.S.  Department  of  Education 
Apphcation  Control  Center  at  (202) 
708-9493. 

(3)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  3  of  the 
AppUcation  for  Federal  Education 
Assistance  (ED  Form  424;  revised 
November  12,  1999)  CFDA  #84.2885  as 
the  competition  imder  which  you  are 
submitting  your  application. 

(4)  If  you  submit  yoiu  application 
through  the  Internet  via  the  e-Grants 
Web  site,  you  will  receive  an  automatic 
acknowledgment  when  we  receive  your 
apphcation. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  biu'den,  a  checklist  for 
applicants,  various  assiuances, 
certifications,  and  required 
dociunentation: 

a.  Instructions  for  AppUcation 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  AppUcants  (0MB  No. 
1801-0004). 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

i.  Project  Documentation. 

K.  Assurances — Non-Construction 
Programs  (SF  424B)  and  instructions. 

1.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
cind  instructions. 


m.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department. 

n.  Disclosure  of  Lobbying  Activities 
(SF  LLL)  (if  appUcable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996.  Notice  may  be  accessed  through 
the  following  Lntemet  address:  http:// 
ofco.ed.gov/fedreg.htm. 

An  appUcant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
tLe  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

AU  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  aU  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
apphcation  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Qim)  Lockhart,  Telephone  (202) 
205-5426;  Ki  Lee,  Telephone:  202-205- 
8730;  or  Ursula  Lord,  Telephone:  202- 
205-5709.  Written  inquiries  may  be 
addressed  to  the  above  at  U.S. 
Department  of  Education,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  vyrith  disabiUties  may 
obtain  this  notice  in  an  alternate  format 
[e.g.,  Braille,  large  print,  audio  tape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  docimaent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites:  http:// 
ocfo.ed.gov/fedreg.htm;  http:// 
wvnv.ed.gov/news.html. 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  caU  the 
U.S.  Government  Printing  Office  toU 
free  at  1-800-293-6498:  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  RegulaUons  is  available  on  the 
GPO  Access  at:  http://www.access.gpo.gov/ 
nara/ index. html. 

Program  Authority:  20  U.S.C.  7422. 

Dated:  December  8,  2000. 
Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  res(>ond  to  a  coUection  of 
information  unless  it  displays  a  vaUd 
OMB  control  number.  The  valid  OMB 
control  niunber  for  this  information 
coUection  is  OMB  No.  1885-0538 
(Expiration  Date:  12/31/2001).  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  80 
hours  per  response,  including  the  time 
to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed, 
and  complete  and  review  the 
information  coUection.  If  you  have  any 
comments  concerning  the  acctiracy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to: 
U.S.  Department  of  Education, 
Washington,  DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  yo\xt  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5622,  Switzer 
Building.  Washington.  DC  20202-6510. 

AppUcation  Instructions 

Parity  Guidelines  Between  Paper  and 
Electronic  Applications 

The  Department  of  Education  is 
expanding  the  pilot  project,  which 
began  in  FY  2000.  that  allows  applicants 
to  use  an  Internet-based  electronic 
system  for  submitting  appUcations.  This 
competition  is  among  those  that  have  an 
elecfronic  submission  option  available 
to  all  appUcants.  The  system,  called  e- 
APPUCATION,  formerly  e-GAPS 
(Electronic  Grant  AppUcation  Package 
System),  allows  an  appUcant  to  submit 
a  grant  appUcation  to  us  electronically, 
using  a  ciurent  version  of  the 
applicant's  Internet  browser.  To  see  e- 


78382 


Federal  Register /Vol.  65,  No.  241  /  Thursday,  December  14,  2000 /Notices 


Federal  Register / Vol.  65,  No.  241 /Thursday,  December  14,  2000 /Notices 


78383 


APPLICATION  visit  the  following 
address:  http://e-grants.ed.gov. 

In  an  effort  to  ensure  parity  and  a 
similar  look  between  applications 
transmitted  electronically  and 
applications  submitted  in  conventionail 
paper  form,  e- APPLICATION  has  an 
impact  on  all  applicants  under  this 
competition. 

Users  of  e- APPLICATION,  a  data 
driven  system,  will  be  entering  data  on- 
hne  while  completing  their 
applications.  This  will  be  more 
interactive  than  just  e-mailing  a  soft 
copy  of  a  grant  application  to  us.  If  you 
participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  go  into  a  database  and  ultimately 
will  be  accessible  in  electronic  form  to 
our  reviewers. 

This  pilot  project  is  another  step  in 
the  Department's  transition  to  an 
electronic  grant  award  process.  In 
addition  to  e- APPLICATION,  the 
Department  is  conducting  a  limited 
pilot  of  electronic  peer  review  (e- 
READER)  and  electronic  annual 
performance  reporting  (e-REPORTS). 

To  help  ensiue  parity  and  a  similar 
look  between  electronic  and  paper 
copies  of  grant  applications,  we  are 
asking  each  applicant  that  submits  a 
paper  application  to  adhere  to  the 
following  guidelines: 

•  Submit  your  application  on  8  Vz"  by 
11"  paper. 

•  Leave  a  1-inch  margin  on  all  sides. 

•  Use  consistent  font  throughout  your 
dociunent.  You  may  also  use  boldface 
type,  imderlining,  and  italics.  However, 
please  do  not  use  colored  text. 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures. 

•  For  the  narrative  component,  your 
application  should  consist  of  the 
number  and  text  of  each  selection 
criterion  followed  by  the  narrative.  The 
text  of  the  selection  criterion,  if 
included,  does  not  count  against  any 
page  limitation. 

•  Place  a  page  niunber  at  the  bottom 
right  of  each  page  beginning  with  1 ;  and 
number  your  pages  consecutively 
throughout  yoiu-  dociunent. 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 


(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figiues,  and 
graphs. 

Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(character  per  inch). 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  the  text  of  the  selection 
criteria;  or  the  one-page  abstract  and 
table  of  contents  described  below.  The 
page  limit  applies  only  to  item  14  in  the 
Checklist  for  Apphcants  provided 
below. 

We  will  reject  your  application  if — 

You  apply  these  standards  and  exceed 
the  page  limit;  or 

You  apply  other  standards  and  exceed 
the  equivalent  of  the  page  limit. 

Abstract 

The  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resiunes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Empowerment  Zone/Enterprise 
Community  Priority 

Applicants  that  wish  to  be  considered 
imder  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  shoidd  identify  in 
Section  D  of  the  Project  Documentation 
Form  the  applicable  Empowerment 
Zone  or  Enterprise  Community.  The 
application  narrative  should  describe 
the  extent  to  which  the  proposed  project 
will  contribute  to  systemic  educational 
reform  in  the  particular  Empowerment 
Zone  or  Enterprise  Commimity  and  be 
an  integral  part  of  the  Zones  or 
Communities  comprehensive 
revitalization  strategies.  A  list  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 


Communities  is  provided  at  the  end  of 
this  notice. 

Additional  Guidance 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 
selection  criteria.  Be  sm'e  that  the  table 
includes  the  page  numbers  where  the 
parts  of  the  narrative  are  foimd. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signature  for  each  form 
requiring  the  signatiue  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  should  be 
attached  to  the  Project  Documentation 
Form  contained  in  this  application 
package.  Applicants  that  do  not  submit 
a  copy  of  their  application  to  their  state 
educational  agency  in  accordance  with 
these  statutory  and  regulatory 
requirements  will  not  be  considered  for 
funding. 


Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1 .  Application  for  Federal  Education 
Assistance  Form  (ED  424). 

2.  Group  Application  Certification 
Form  (if  applicable). 

3.  Budget  Information  Form  (ED  524). 

4.  Itemization  of  costs  for  each  budget 
year. 

5.  Student  Data  Form. 

6.  Project  Documentation  Form, 
including: 

Section  A — Copy  of  transmittal  letter 
to  SEA  requesting  SEA  to  conmient  on 
the  application; 


Section  B — Documentation  of 
consultation  with  nonprofit  private 
school  officials; 

Section  C — Appropriate  box  checked; 

Section  D — Empowerment  Zone  or 
Enterprise  Community  identified  (if 
applicable). 

7.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 

8.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 

9.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 


Transactions  Form  (ED  80-0014)  (if 
applicable). 

10.  Disclosure  of  Lobbying  Activities 
Form  (SF  LLL). 

1 1 .  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act.  (See  the  form  below  entitied  Notice 
to  All  Applicants.) 

12.  One-page  abstract. 

13.  Table  of  Contents. 

14.  Application  narrative,  not  to 
exceed  35  pages. 

15.  One  original  and  two  copies  of  the 
application  for  transmittal  to  die 
Education  Department's  Application 
Control  Center. 
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Application    for    Federal 
Ji/ducation    Assistance 


Note:    If  available,  plraic  provide 
appllcalion  package  oa  diskette  and 
•pecify  the  file  format. 


I'.S.  Department  of  Education 


Fonn  Apfiroved 

OMBNo   1875-0106 

Exp.  06/30^001 


Applicant  I  nformatitin 


1.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 
2.  Applicant's  D-U-N-S  Number 


3.  Applicant's  T-I-N 


State  County  ZIPCode  +  4 

ii  k  the  applicant  delinquent  on  any  Federal  debt?  I I  Yes   LJ  No 

Of  "Ifef,  "  attack  an  explanatitm.) 


4.  Catalog  of  Federal  Domestic  Assistance*: 

5.  Project  Director 

Address: 


Ea 


^   Title:. 


City 

Tel.#:(  )_ 

E-Mail  Address: 


Staae 


ZIPCode  -f  4 


.Fax#:(  )_ 


\  |>  p  11  c  ;i  t  i  o  11   I  n  1 1»  r  in  a  t  i  «>  n 


7.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.) 

A  Stale 
B   County 
C   Municipal 
D  Townahip 
E    Intemale 
F    Intennu&icipal 
G   Special  Dutnct 

8.  Novice  Applicant 


D 


H  Indqieodeot  School  OiKrict 

I  Public  College  or  Univetsity 

i  Pnvale,  Non-Profit  College  or  Univenity 

K  Indian  Tribe 

L  Individual 

M  Private,  Profit-Making  Organizalioa 

N  Oiiia  (Specify) 

I  No 


9.   Type  of  Submission: 
— PreApplication 
LJ  Gmstniction 
LJ  Non-Construction 


— Application 
LJ  Construction 
LJ  Non-Construction 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  penod?     Q  Yes        Q  No 
a.  If  "^es,"  Exemption(s)#:  b.  Assurance  of  Compliance  #: 


OR 


!•.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
LJ  Yes    (Date  made  available  to  the  Executive  Order  12372 
process  for  review):  I        I 


c.  IRfi  approval  date: 


I    I  No     (If  "No,  "  check  appropriate  box  below.) 

LJ  Program  is  not  covered  by  E.O.  12372. 
LJ  Program  has  not  been  selected  by  Sute  for  I 


11.  Proposed  Project  Dates: 


Start  Date: 


End  Date: 

J / 


{S 


13.  Descriptive  Title  of  Applicant's  Project 


FullIRB  AC 
Expedited  Review 


K  s  t  i  m  a  t  c  (I  I-  n  n  d  i  n  <> 


14a.  Federal 


b.  Applicant 


c  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


.oe 


.00 


.00 


.00 


.00 


.00 


REV.  Il/12m 


Authorised   Rep  r  e  s  c  n  t  a  t  i  \  e 


15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/appticationare  true 
and  correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  appUcant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded 


a.  Typed  Name  of  Authorized  Representative 


b.  Tide 


c.  Tel.  #:  ( 


Fax#:  ( 


d.  E-Mail  Address: 


c  Signature  of  Aathorlzed  Representative 


Dale: 


/ / 


ED  424 
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Instructions  tor  HI)  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organisational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Nomber.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1  -800-333-0505or  by  completinga  I>-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http://www.dnb.coin/dbls/aboatdb/iatldnBi.htnL 

3.  Tax  Idcntificatioa  Number.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  AssisUncc  (CFDA)  Nuabcr.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Nante,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  mvolvmg  this 
application. 

6.  Federal  Debt  DctiDqaeiicy.  Chedc  "Yes"  if  tiie  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novice  Applicant  Check  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  Type  of  Submission.  Self-explanatoiy. 

10.  Executive  Order  12372.  Check  "Yes"  ifthe  application  is  subject  to 
review  by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000).  Applicants  should  contact 
the  Stote  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
1 2372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

11 .  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  Human  Subjects.  Check '^cs"  m '^o"  If  research  activities  in- 
volving human  subjects  are  jiat  planned  at  anv  time  during  the  pro- 
posed project  period,  check  "No."  The  remaining  parts  of  item  12 
arc  then  not  applicable. 

If  research  activities  mvolving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
U£  planned  ai  anv  time  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  sU  the  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  1 2a,  the  ex- 
emption numbcrf  s)  correspondmg  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Hnman  Subjects  ia  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropriate.  Provide  tliis  narrative  information  in  an  "Item 
12/Protection  of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  12. 

Ifsomeorall  of  the  planned  research  activities  involving  human  stib- 
jects  are  covered  (nonexempt),  skip  item  1 2a  and  continue  with  the 
remaining  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
instnictionsin  "Protectionof  Hnman  Subjects  in  Research"  attached 
to  this  form  to  prepare  the  six -point  narrative  about  the  nonexempt 
activities.  Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


lioB  of  Human  Subjects  Attachment"  and  insert  tius  attachment 
immediately  following  the  £D  424  face  page. 

If  the  applicant  organizatioa  has  aa  approved  Multiple  Project 
Asfuraace  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),  US  Department  of  Educatxm,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  coven 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  subimtted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  tfae  expedited  review 
procedure  if  it  complies  with  te  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  applicalioo, 
enter  "Pending"  in  item  12c.  If  your  application  is  recommended/ 
selected  for  fimding.  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organizaDon  must  be  sent  to  and 
received  by  the  designated  ED  official  withui  30  days  »fia  a  specific 
formal  request  from  the  designated  ED  official.  If  tkc  applicant  or- 
ganizatioa docs  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Auorancc  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "None"  in  item  I2b  and  slap  12c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  widiin  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 


13.  Project  Title.  Enter  a  brief  descriptive  titk  of  tfae  project  If 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  dunng 
the  first  fiindmg/budget  period  by  each  contributor  \Uue  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate jmlx  the  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  fiinding. 
use  totals  and  show  breakdown  using  same  categories  as  i*.em  14. 

15.  CertificatioB.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorizabon  for  you  to 
sign  this  application  as  official  representative  tmist  be  on  file  m  tfae 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fiix  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1 5e,  please  ater  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  1 2/ 1 2/2000)  in  Ae  date  signed  field. 

I  Paperwork  Burden  Statement  J 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collection  is  1975-0106.  The  tmte  re- 
quired to  complete  this  information  collection  is  estimated  to  avenge 
between  1 S  and  4S  minutes  per  response,  inchiding  the  time  to  review 
instructions,  search  existing  data  resources,  gather  tfae  data  needed, 
and  complete  and  review  the  information  collection.  If  yon  have  any 
comments  concerning  the  accuracy  of  the  estimate(s)  or  saggca- 
tions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  D.C.  20202-46S 1 .  If  yon  have  comments  or 
concerns  regarding  the  (tatus  of  yew  individnal  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Centei; 
U.S.  Department  cf  Education,  7:h  and  D  Saeets,  S.W.  ROB-3,  Room 
3633, Washington, DC  20202-4725.  
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (all  research  activides 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
'*Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 

the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropnate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidtial  about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  thai 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes infonnaticMi  about  bdiavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  die  individual  cah  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  acdvities  in  which  the  only  involvemoit  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  s{)ecial  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  siKh 
a  manner  that  human  subjects  can  be  identified,  direcdy 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
fiinancial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jinisdiction  in  M^ch  die  research  will 
be  conducted] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  imder  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  o£Bcials  or  candidates 
for  public  oflBce;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able infonnation  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  die  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  th»mvestigator  in  a  man- 
ner that  subjects  cannot  be  identified,  direcdy  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  few  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  EnvirtMimental  Pro- 
tection Agency  or  the  Food  Safety  and  inspecti(»  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Department  of  Education  *s  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Pan  97  and 
oAer  pertinent  materitds  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  US.  Department  of  Educa- 
tion, Washington,  D.C,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education  !t  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http-J/ocfo.ed.gov/ 
humansub.htm. 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  ttiis  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division.  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  PapenA^ork  Reduction  Project  1875-0102.  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


OMB  Approve  No.  0348-0040 


ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  tnjrden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  Is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  othenwise.  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11.  column  (f):  Show  the  multi-year  total 
fof  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 

Lines  1-11.  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11.  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pav  attention  to  applicable  program  specific 

instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  p(t3ject  or  program.  If  you  have  questions,  please  contact  the 
awarding  agerKy-  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  tf>e  applicant,  I  certify  that  the  applicant 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
applicatx>n. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  tt>e  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest  or  personal  gain. 

4.  Will  initiate  and  complete  the  worit  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728^763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administi^tion  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statijtes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Titie  VI  of  the  Civil  Rights  Act  of  1964  (PL.  88-352) 
which  prohibits  discrimination  on  the  t>asis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  RehatxIitation 


Act  0*  1973,  as  amended  (29  U.S.C.  §794),  whkii 
prohibits  discrimination  on  ttte  basis  of  handicaps:  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  pnahibits  discnmination 
on  the  basis  of  age;  (e)  ttte  Drug  Abuse  OfTica  and 
Treatment  Act  of  1972  (P.L  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
atxjsa;  (f)  the  Comprehensive  AicoM  Abuse  and 
Akxsholism  Prevention,  Treatment  and  Rehatiilitation 
Act  of  1970  (P.L  91-616),  as  amertded.  relating  to 
nondiscrimination  on  the  basis  cf  ak»hol  abuse  or 
akx)holism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  at>use  patient  records;  (h)  Trtie  VII I  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq).  as 
amended,  relating  to  nor>discrimination  in  the  sale, 
rental  or  finarxang  of  housing;  (!)  any  other 
norxliscrimination  proviskx«  in  ttte  spedfk:  statute(s) 
under  which  application  for  Federal  assistarx»  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute<s)  whkii  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Tittes  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  resuK  of  Federal  or 
federally-assisted  programs  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  protect 
purposes  regardless  of  Federal  partkapation  in 
purchases. 

8.  Will  comply,  as  applk:abte,  with  provisions  of  the 
Hatch  Act  (5  use.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  empkryees  whose 
principal  employment  activities  are  fur>ded  In  whole  or 
in  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Wilt  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  \he 
Endar>gered  Species  Act  of  1973.  as  amended  (P.L.  93- 
205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeotogical  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protectkxi  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
•   1966  (P.L  89-544,  as  amended,  7  U.S.C.  §§2131  et 

seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
wamri  blooded  animals  heW  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-t>ased  paint  in  construction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A- 133, 
"Audits  of  States,  Local  Govemments,  and  Non-ProfH 
Organizations." 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulatk)ns,  and  policies 
goveming  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  Instructions  for  certification  Included  In  ttie  regulations  t>efore  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,'  and  34  CFR  Part  85. 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Dmg-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10,  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  Influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  In 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
t)een  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  Influence  an  officer  or  employee  of  any  agency,  a 
Memt)er  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  Its  Instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (Including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  Implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  In  primary  covered  transactkxis,  as  defined  at 
34  CFR  Part  85,  Sections  85  105  and  85.110— 

A.  The  applicant  certifies  that  It  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  Ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  In 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal.  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
t>rit)ery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  Indkned  for  or  otherwise  criminally  or  civily 
charged  by  a  governmental  entity  (Federal,  State,  or  kxa\)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certificatk>n;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  appik3tion 
had  one  or  more  public  transaction  (Federal,  State,  or  kxal) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  tt>e  state- 
ments in  this  certificatkxi,  he  or  she  shall  attach  an 
explar^atkX1  to  this  applicatxin 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  arnJ 
Implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applrcant  certifies  that  it  will  or  will  continue  to  provkJe  a 
drug-free  workplace  by:  ^ 

(a)  Publishing  a  statement  notifying  en'>pkjyees  ttiat  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  Vhe  actions  that  will  be  taken  against  employees  for 
vk>latk>n  of  such  prohit>ition; 

(b)  Establishing  an  on-going  drug-free  awarer>ess  program  to 
inform  emptoyees  atx>ut: 

(1)  The  dangers  of  drug  abuse  in  ttie  wortcplace; 

(2)  The  grantee's  policy  of  maintainlr>g  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  arxj  empkjyee 
assistance  programs;  and 

(4)  The  penalties  tfiat  may  be  imposed  upon  erriployees  for  dnig 
atMJse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  ef>gaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  conditkxi  of  emptoynfient  under  ttte  grant,  ttw 
employee  will: 

(1)  Abkle  by  ttie  terms  of  tt>e  statement;  and 

(2)  Notify  the  empkiyer  in  writing  of  his  or  her  convictk>n  for  a 
violatkxi  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  convk*on; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  {d)(2)  from  an  empkjyee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  inciudir>g  position 
trtte,  to:  Director,  Grants  Policy  and  Oversight  Staff.  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue.  S  W  (Room  3652. 
GSA  RegKjnal  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  ^4otice  shall  include  the  identification  mjmber(s)  of  each 
affected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  sut>paragraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Tailing  appropnate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  Of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  partiapate  satisfactorily  in  a  drug 
abuse  assistance  or  rehat)ilitation  program  approved  for  such 
purposes  by  a  federal,  State,  or  local  health,  law  enforcement,  or 
other  appropnate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1 988,  ar>d 
implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Soctkxw  85.605  and  85  610- 

A.  As  a  condition  of  the  grant.  I  certify  that  t  will  not  er>gage  In  the 
unlawful  marHjfacture,  disthbution,  dispensing,  possession,  or 
use  of  a  controlled  substance  In  conducting  any  activity  with  the 
grant;  and 

B.  If  corwicted  of  a  chmir^al  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  ttie  conviction.  In  writing,  within  10  calendar  days  of  the 
convictkxi.  to:  Director.  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Marytarxl  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.   Notice  shall  include  the  identiftcatkxi  number(s)  of 
each  affected  grant 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b).  (c),  (d).  (e),  and  (f). 

B.  The  grarrtee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  In  connectkxi  with  the  specific 
grant 

Place  of  Perfomnance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  ]  if  there  are  workplaces  on  file  thai  are  not  identified 
here. 


As  the  duly  authorized  representative  of  ttie  applicant  I  hereby  certify  that  the  applicani  will  comply  with  the  above  certifKations. 


NAME  OF  APPUCANT 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  Fl  FLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0013 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lovyer  Tier  Covered  Transactions 


This  certificatk)n  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549.  Debamient  and  Suspenswn.  34  CFR 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshoW  and  ber  requirements  stated  at  Section  85.1 10. 


Instructions  for  Certification 

1.  By  sigrvng  and  submitting  this  proposal,  the  prospective  tower  tier 
participant  is  providing  the  certification  set  out  fc>elow. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into    If  it  Is  later  determined  that  the  prospective  lower  tier  partcipant 
knowingly  rendered  an  erroneous  certification.  In  addition  to  other 
remedies  availat)le  to  ttie  Federal  Government,  tt>e  department  or 
agency  with  which  this  transaction  originated  may  pursue  avallat>le 
remedies,  including  suspension  and/or  debarment 

3    The  prospective  k)wer  tier  participant  shatt  pnDVKle  immediate 
written  notice  to  the  person  to  which  this  proposal  is  sutxnitted  if  at 
any  time  the  prospeaive  kAver  tier  participant  learns  that  its  certifka- 
tkxi  was  erroneous  wt>en  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  'deljarred.'  'susperxJed,' 
"ineligible,'  "lower  tier  covered  transaction,"  "participant." '  person," 
'primary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarity 
excluded,"  as  used  In  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  whk:h  this  proposal  is 
sutxnitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitti-^q  this 
proposal  ttiat,  should  the  proposed  covered  transaction  be  entered 
into.  It  shall  not  knowingly  enter  into  any  lower  tier  covered  transactkxt 
with  a  person  who  is  debarred,  susp>ended,  declared  lneligit>le,  or 
voluntarily  excluded  from  partlclpatton  in  this  covered  transaction, 
unless  auttx)rized  by  the  department  or  agerKy  with  wh«h  ttiis 
transactKxt  originated. 


6.  The  prospectr*^  tower  tier  partkapant  furtt)er  agrees  by  submittirig 
this  proposal  that  it  will  Include  the  clause  titted  "CerUfication  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary  ExcKistorvLower 
Tier  Covered  Transactions,"  without  modificatton.  m  all  tower  tier 
covered  transacttons  and  in  all  solicitattons  for  tower  tier  covered 
transactions. 

7.  A  partkapant  in  a  covered  transactton  may  rety  upon  a  certiftoatton 
of  a  prospective  participant  in  a  tosver  tier  covered  transactton  that  K  is 
not  detjarred,  suspended,  ineligit)le  or  voluntarity  exctoded  from  the 
covered  transaction,  unless  it  knows  ttwt  the  certification  is  erroneous 
A  partkapant  may  decide  the  method  and  frequency  by  which  It 
determines  the  eligibility  of  its  pnncipals    Each  p>artkapant  may  but  is 
not  required  to,  check  ttie  Nor^procurement  List 

8    No(t)ing  contained  in  the  foregoing  shall  be  construed  to  requira 
estal)lishment  of  a  system  of  records  in  order  to  render  in  good  faith  ttte 
certiftoation  required  by  this  clause    The  kr)owled9e  ar>d  infomatton  of 
a  partKapant  Is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  prudent  person  m  tt>e  ordinary  oxirse  of  t)usir>ess  dealings. 

9.  Except  for  transactions  authorized  urxJer  paragraph  5  of  these 
instructwns.  If  a  partiapant  m  a  covered  transaction  knowingly  enters 
into  a  tower  tier  covered  transactton  with  a  person  who  is  suspended, 
detjarred,  ineligible,  or  voluntarily  excluded  from  participatJon  in  this 
transactton.  in  additton  to  other  remedies  available  to  ttie  Federal 
Govemment,  the  department  or  agency  with  which  this  transactton 
originated  may  pursue  availat>le  remedies.  intiixUng  suspension  and/or 
debarment. 


Certification 

(1)  The  prospective  lower  tier  partkapant  certifies,  by  submisston  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  partkapatton  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certificatton,  such  prospective  parltoipant  shal 
attach  an  explanatton  to  this  proposal. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  ALTTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014,  9/90  (Replaces  GCS-009  (REV.12/88).  whtoh  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
034a-0046 


1.  Type  of  Federal  Action: 

I       I  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


4.  Name  and  Address  of  Reporting  Entity: 
Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Numt>«r,  if  known: 


3.  Report  Type: 

I       I  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congresslonai  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applk^able: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Nam*  and  Address  of  Lobbying  Registrant 
(if  individual,  last  name,  first  name.  Ml): 


^  A    >*jiiii«lkjii  nquMMd  twougti  M«  fcirm  i*  aUhortzad  by  Ml*  31  U.S.C. 

'  13S2.  Thi*  (fsdoiur*  a(  tabbying  acttvMw*  is  •  malanal  rafiraMnlalion  of  tad 
uponvihicti  raianc*  wm  placad  bylh*  liar  abova  whan  ttv*  Iranaaclion  waa  mada 
or  aniarad  nto.  Thia  diadaaura  i*  raqurad  punuanl  to  31  U.S.C.  1362.  Thia 
■  ilkjiiiiaiui  ofl  ba  raponad  to  Iha  Congras*  san*-annualh'  and  «mI  t»  aiialabta  tar 
puMc  inapaclicn.  Any  paraon  i»no  faia  to  (la  tha  raquirad  dtodoaura  thai  ba 
subiaci  Id  a  ovt  panoMy  a(  not  laaa  ttial  $10,000  and  nol  mar*  tan  $100,000  tar 
^ac**  suc^  farfura 


b.  Individuals  Performing  Services  {including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  Ml): 


Signature:  _ 
Print  Name: 
Tttle: 


Telephone  No. 


Date: 


I^#derai  Usa  Only: 


Authorized  for  Local  Reproduction 
Stafidafd  Form  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shal  be  completed  by  the  reporting  entity,  whether  subawardee  or  pnme  Federal  reaptent,  at  the  initiation  or  r«C8ipt  of  a  covered  Federal 
action,  or  a  malenal  change  to  a  previous  filing,  pursuant  to  tide  31  U  S.C  section  1352.  The  fifeng  of  a  fonm  is  required  for  each  payment  or  agrBementIo  maka 
payment  to  any  lobbying  entity  for  influenang  or  attempting  to  influence  an  officer  or  emptoyeeof  any  agency,  a  Member  of  Congress,  an  officer  or  arr^)loyMaf 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action  Complete  ai  items  that  apply  for  both  tf»e  initial  filing  and  i 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  tor  additional  information. 


1.  Identify  the  type  of  covered  Federal  action  for  which  tabbying  activity  is  and/or  has  been  secured  to  influenca  the  outooma  ofa  oovarwl  Federal  acbon. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriatedasslfication  of  this  report.  If  this  is  afoltowupreportcausedby  a  material  chaige  to  the  information  previousty  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred  Enter  the  date  of  the  last  previousJy  submitted  report  t>y  this  reportinfl  entity  for  this  covered  Fadartf 
action. 

4.  Enterthefullname,  address,  city.  State  and  zip  code  of  the  reporting  entity  lndudeCongressior«l  District,  If  krK>wn.  Check  the  appropriate  dassification 
of  the  reporting  entity  that  designates  If  It  is,  or  expects  to  be,  a  pnme  or  subaward  reciptent.  Identify  the  tier  of  the  subowwdee.  e.g.,  the  first  subawardee 
of  the  prinrie  is  tt>e  1st  tier  Subawards  IrKlude  but  are  rwt  limited  to  subcontracts,  subgrants  vid  contract  awards  under  grvKa. 

5.  If  the  organization  filing  the  report  in  item  4  checks  'Subawardee,'  then  enter  the  ful  name,  address,  city.  Stale  and  zv  code  of  the  prime  Federal 
recipient.  Include  Congressional  District,  if  krwwn. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  conwnitment  Include  at  least  one  orgarazatkxtaUevelbatow  agency  nwna,  if  known.  For 
example.  Department  of  Transportatior  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  descnption  for  the  covered  Federal  action  (item  1).  H  known,  enter  the  fcjl  Catatog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  kan  commitments. 

8.  Enter  the  most  appropnate  Federal  identifying  number  available  for  the  Federal  action  Identitied  in  itsm  1  (e.g.,  Request  for  Propose  (RFP)  number 
Invitation  for  Bid  (IFB)  number;  grant  announcement  number,  the  contract,  grant,  or  toan  award  number  the  appieation/proposai  control  number 
assigned  by  the  Federal  agency),  inckide  prefixes,  e.g.,  'RFP-OE-90-001 .' 

9.  For  a  covered  Federal  action  wtiere  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  wnouni  of  the  award/loan 
commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  tobbying  registrant  under  the  Lobbying  Oisctosure  Act  of  1995  engaged  by  the  reporting 
entity  identified  m  item  4  to  infiuence  tt>e  covered  Federal  action. 


(b)  Enter  the  full  names  of  the  IrtoividuaKs)  performing  services,  and  inctode  full  address  if  different  from  10  (a).  Enter  Last  f4«ne,  First  Hame,  and 
Middle  Initial  (Ml) 


11.  The  certifying  offKial  shal  sign  and  date  the  form,  print  his/her  name,  tide,  and  tetephor>e  number. 


According  to  the  Papenwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  coBectton  of  informatton  unless  it  dbplays  a  viid  OMB  Control 
Number  The  valid  OMB  control  numtaer  for  this  information  collection  Is  OMB  No.  0348-0046  Public  report»ig  twrden  for  ttw  i  iilm  lluii  of  Information  is 
estimated  to  average  10  minutes  per  response  including  time  for  reviewing  instructions,  searchng  existv>g  data  sources,  gathering  and  maintaining  Vta  (Mi 
needed,  and  completing  and  reviewing  the  collection  of  information  SerxJ  comments  regarOng  tt>e  burden  estimate  or  any  other  aspect  of  this  roloclton  d 
information,  including  suggestions  for  reduang  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (034d-0046),  Washington. 
DC  20503 
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OMB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOTICE  TO  ALL  APPUCANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Wbom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  apfiiczau  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPUCATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  descnption  only  for  projects 
or  activities  that  it  carries  out  with  Amds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  Sute  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  Sute  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provlsioo  Require? 

Section  427  requires  each  applicant  for  fiinds  (other 
than  an  individual  person)  to  inchide  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  talte 
to  ensure  equitable  access  to,  and  participation  in,  it3 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevem  your  students,  teachers,  etc.  from  such  access 
or  participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  applicati(m  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Sectioo  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statiues,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eluninate  barriers  it 
identifies. 

What  are  Examples  of  How  ao  Applicant  MiglU 
Satisfy  the  Requirement  of  This  Provisioa? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  i^^plicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  ^>plication  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructicmal  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  ^jplicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  eitfoll  in  the  course,  might  indicate  how  it 
intends  to  conduct  'outreach*  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implcmentmg  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  respoixiing  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  response,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  and  complete  and  review  the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate<s)  or  suggestions  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education.  Washington,  DC  20202-4651. 


EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITIES 

(as  of  January  13,  1999) 


EMPOWERMENT  ZONES 

California:  Los  Angeles,  Oakland,  Santa  Ana,  Riverside 

County* 
Connecticut:  New  Haven -t- 
Florida:  Miami -(- 
Georgia:  Atlanta,  Cordele*  + 
Illlnois:  Chicago,  East  St.  Louis+,  Ullin* 
Indiana:  Gary,  East  Chicago 
Kentucky:  Kenwcky  Highlands* 

(Clinton,  Jackson,  and  Wayne  Counties) 
Maryland:   Baltimore 
Massachusetts:  Boston -f- 
Michigan:   E)etroit 
Minnesota:  Minneapolis-t- 
Mississippi:   Mid-Delta*  (Bolivar, 

Holmes,  Humphreys,  LeFlore,  Sunflower,  Washington 

Counties) 
Missouri/Kansas:  Kansas  City,  Kansas  City 
Missouri:  St.  Louis -t-  __ 

New  Jersey:  Cumberland  County 
New  York:  Harlem,  Bronx 
North  Dakota:  Lake  Agassiz* 
Ohio:  Cleveland,  CiiKinnati,  Columbus  + 
Ohio/West  Virginia:  Ironton/Huntmgton-f- 
Pennsylvania/New  Jersey:  Philadephia/  Camden 
South  Carolina:  Columbia/Sumter 
South  Dakota:  Oglala  Sioux  Reservation  in  Pine  Ridge* 
Tennessee:  Knoxville 
Texas:  Houston,  El  Paso-(-,  Rio  Grande  Valley* 

(Cameron,  Hidalgo,  Starr,  and  Willacy  Counties) 
Virginia:  Norfolk -(-/Portsmouth 

ENTERPRISE  COMMUNITIES 
Alabama:  Birmingham 
Alabama:  Chambers  Coimty* 

Greene  County*.  Sumter  County* 
Aiaslu:  Juneau* 
Arizona:   Arizona  Border*  (Cochise, 

Santa  Cruz  and  Yuma  Counties),  Hioenix,  Window 

Rock* 
Arkansas:  East  Central*  (Cross,  Lee,  Monroe,  aixl  St. 

Francis  Counties),  Mississippi  County*.  Pulaski  County 
California:  Imperial  County*,  Los  Angeles,  Huntington 
Park,  San  Diego,  San  Francisco,  Bayview,  Hunter's 

Point,  Watsonville*.  Orange  Cove* 
Colorado:   Denver 

Connecticut:   Bridgeport.  New  Haven 
Delaware:   Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County*,  Miami,  Dade  County,  Tampa, 

Immokalee* 
Georgia:   Albany,  Central  Savannah  River*(Burke, 

Hancock,  Jefferson,  McDufTie,  Tallafero,  and  Warren 
Counties),  Crisp  County*,  Dooley  County* 
Hawaii:  Kaunakakai* 
Illinois:  East  St.  Louis,  Springfield 
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Indiana:  Indianapolis,  Austin* 

Iowa:  Des  Moines 

Kansas:  Leoti* 

Kentucky:  Louisville,  Bowling  Green* 

Louisiana:  Macon  Ridge*  (Catahoula,  Concordia, 

Franklin,  Morehouse,  and  Tensas  Parishes),  New 

Orleans,  Northeast  Louisiana  Delu*  (Madison  Parish), 

Ouachiu  Parish 
Maine:  Lewiston* 
Massachusetts:  Lowell,  Springfield 
Michigan:   Five  Cap*.  Rint.  Muskegon.  Harrison* 
Minnesota:  Minneapolis,  St.  Paul 
Mississippi:  Jackson,  North  Delu  Area* 

(Panola,  Quitman,  and  Tallahatchie  Counties) 
Missouri:  East  Prairie*,  St.  Louis 
Montana:  Poplar* 
Nebraska:   Omaha 
Nevada:   Clarke  County.  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque.  La  Jicariu*  (Mora,  Rio 

Arriba,  Taos  Coumies).  Deming* 
New  York:  Albany,  Schenectady.  Troy 
New  York:  Buffalo,  Rochester 
New  York:  Newburgh,  Kingston 
North  Carolina:  Charlotte 
North  Carolina:  Edgecombe,  Halifax,  Robeson,  Wilson 

Counties* 
Ohio:  Alcron.  Columbus.  Greater  Portsmouth* 

(Scioto  County) 
Oidahoma:  Chocuw,  McCuruin 

Counties*.  Oklahoma  City,  Ada* 
Oregon:  Josephine  County*.  Portland 
Pennsylvania:  Harrisburg,  Lock  Haven*. 

Pituburgh.  Uniontown* 
Rhode  Island:  Providence 
South  Carolina:  Charleston.  Williamsburg.  Florence 

County*.  Hallandale* 
South  Dakota:  Beadle,  Spink  Counties* 
Tennessee:  Fayette,  Haywood  Counties*,  Memphis. 

Nashville,  Rutledge* 
Tennessee/Kentucky:  Scott.  McCreary  Counties* 
Texas:  Dallas.  El  Paso.  San  Antonio.  Waco,  Uvalde* 
Utah:  Ogden 
Vermont:  Burlington 

Virginia:  Accomack  (Northampton  County)*.  Norfolk 
Washington:  Lower  Yakima  County*.  Seattle.  Tacoma, 

Collie* 
West  Virginia:  Charleston*,  Huntington,  McDowell 

County*.  West  Central  Appalachia*  (Braxton.  Clay. 

Fayette.  Nicholas,  and  Roane) 
Wisconsin:  Milwaukee.  Keshena* 

For  further  information  consult  the  following 
Internet  site:  http://www.ezec.gov 


*  Denotes  rural  designee 

-t-Also  an  Enterprise  Community,  Round  One 
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eiids 
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The  United  States  Government  IManua!  523-5227 
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Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 
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PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
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subscribe,  send  E-mail  to 

listserv@www.gsa.gov 

with  the  text  message; 

subscribe  PUBLAWS-L  your  name 

Use  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 
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The  Federal  Register  staff  cannot  interpret  specific  dpcimients  or 
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CFR  PARTS  AFFECTED  DURING  DECEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 
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8  CFR 
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9  CFR 

78 75581 

94 77771 
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424 75187 

10  CFR 

50 .77773 
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Proposed  Rules: 
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50 76178 
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Proposed  Rules; 

3.... 76180 

5 75870,75872 

8 75196 

9 75872 

208 76180 

225 76180 

325 76180 

567 76180 

584 77528 

13  CFR 

Proposed  Rules: 

112 76480 

117 76480 

121 76184 

14  CFR 

25 76147,  77252 

39 75582,  75585,  75588, 

75590,  75592,  75595,  75597, 
75599,  75601,  75603,  75605, 
75608,  75610,  75611,  75613, 
75615,  75617,  75618,  75620, 
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75624,  75625,  76149,  77259, 

77261,  77263,  77774,  77776, 

77778.  77780,  77782,  77783, 

77785,78083 

71 76150.  77282,  77497, 

77811 

73 76151 

97 78085,  78086,  78089 

Prapoa«d  Rules: 

39 75198,  75877,  75879. 

75881.  75883,  75887,  76185, 

76187,  76950,  76953,  77528, 

77530,  78122 

1250 76460 

1251 76460 

1252 76460 

15CFR 

736 76561 

744 76561 

801 77282.  77812 

902 77450 

930 77124 

>*ropo«<d  RuteK 

8 76460 

8b 76460 

20 76460 

16CFR 

300 75154 

303 75154 

17CFR 

1 77962,77993 

3 „ 77993 

4 77993 

5 77962 

15 77962 

35 78030 

36 77962 

37 77962 

38 77962 

39 78020 

100 77962 

140 77993 

155.. 77993 

166 77993 

170 77962 

180 77962 

210 76012 

240 75414.  75439.  76012 

242 76562 

270 « 76189 

Propowd  Rul«*: 

32 77838 

18CFR 

11 76916 

33 76009 

284..; 75628,77285 

Propo— d  Rules: 

1302 76460 

1307 76460 

1309 76460 

19CFR 

12 77813 

113 77813 

132 77816 

162 78091 

163 77813,77816 

171 78091 

178 77813,78091 

21CFR 

16 76096 


73 75158 

101 76096 

115 76096 

179 76096 

510 76924 

514 76924 

556 76930 

558 76924 

660 „ 77497 

876 76930 

Proposed  Rules: 

101 75887 

660 77532 

1271 77838 

1308 77328 

22CFR 

22 78094 

42 78094,78095 

Proposed  Rules: 

141 76460 

142 76460 

143 76460 

209 76460 

217 76460 

218 76460 

23CFR 

Proposed  Rules: 

945 77534 

24CFR 

5 77230 

200 77230 

Proposed  Rules: 

30 76520 

25CFR 

20 76563 

Proposed  Rules: 

580 75888 

26CFR 

1 76932 

31 76152.  77818 

602 77818 

Proposed  Rules: 

1 76194 

31 76194 

27CFR 

4 78095 

9 78097 

28CFR 

16 75158.75159 

Proposed  Rules: 

16 75201 

42 76460 

29CFR 

1625 77438 

1910 76563 

4006 75160,  77429 

4007 75160,77429 

4011 75164 

4022 75164 

4044 75165 

Proposed  Rules: 

31 76460 

32 76460 

1910....: 76598 

30CFR 

42 77292 


47 77292 

56 77292 

57 77292 

77 77292 

250 76933 

Proposed  Rulee: 

938 76954 

948 75889 

31  CFR 

Ch.  V 75629 

1 76009 

29 77500 

32  CFR 

Proposed  Rules: 

311 75897 

33  CFR 

100 76153,  77512,  77513 

117 76154,76935 

Proposed  Rules: 

97 75201 

117 76956 

165 76195,77839 

34  CFR 

373 77432 

36  CFR 

800 77698 

Proposed  Rulse: 

18 77538 

37  CFR 

1 76756 

201 77292 

253 75167 

PrepoQSd  Rutos: 

201 77330 

38  CFR 

1 76937 

Propossd  Rules: 

18. 76460 

36 76957 

39  CFR 

20 76154,  77076,  77302 

111  75167,  75863,77515 

Proposed  Rules: 

111 75210 

40  CFR 

9 76708 

52 76567,  76938.  77307, 

77308,  78100 

60 75338.  76350,  76378, 

78268 

61 78268 

63 76941 ,  78268 

65 78268 

70 78102 

81 77308 

141 76708 

142 76708 

180 75168,  75174,  76169, 

76171,  78104 

300 75179,76945 

Proposed  Rules: 

7 76460 

52 75215,  76197,  76958, 

77695 

55 77333 

63 76460,76958 


81 76303,  77544 

86 76797 

94 ..76797 

261 75637,  75897,  77429 

268 75651 

300 75215,76965 

1048 76797 

1051 76797 

41  CFR 

Propossd  Rules: 

101-6 76460 

101-8 76460 

42  CFR 

Proposed  Rules: 

36 75906 

1001 78124 

43  CFR 

6300 78358 

8560 78358 

Propossd  Ruiss: 

17 76460 

44  CFR 

64 75632.78109 

Propossd  Rules: 

7 76460 

67 75908 

45  CFR 

270 75633 

276 75633 

308 77742 

2525 77820 

Propossd  RuIss; 

605 76460 

611 76460 

617 76460 

1110..... „ 76460 

1151 76460 

1156 76460 

1170 76460 

1203 76460 

1232 76460 

46  CFR 

67 76572 

207 77521 

47  CFR 

73 76947.  76948,  77318 

76 76948 

80 77821 

95 77821 

Proposed  Rules: 

0 77545 

1 77545 

43 75656 

61....' 77545 

69 77545 

73 75221,  75222,  762096, 

76207,  77338 
80 76966 

48  CFR 

212 77827 

215 7?829 

217 77831 

219 77831 

225 77827,77832 

236 77831 

242 77832 

250 77835 


252 77827,  77832 

1504 75863 

1552 75863 

Proposed  Rules: 

1842 76600 

1852 76600 

49  CFR 

195 75378 

611 76864 


1002 .....76174,77319 

Proposed  Rules: 

21 76460 

27 ....76460 

107 76890 

195 76968 

567 75222 

571 75222,  77339 

574 75222 

575 75222 


SO  CFR 

20 76886 

230 75186 

300 75866 

600 77450 

635 _ 75867,77523 

648 76577,  76578,  77450, 

77470 
679 76175,  76578,  77836, 


78110.78119 
Proposed  Rules: 

17 76207.77178 

216 75230,  77546 

600 75911,75912 

635 76601 

648 75232,75912 

679 78126,  78131 

697 75916 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  14, 
2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Atlantic  herring;  published 
12-11-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Consolidated  Federal  air  mle: 
Synthetic  organic  chemical 
manufacturing  industry; 
published  12-14-00 
Pesticide,  food,  and  feed 
additive  petitions: 
Uniqema;  published  12-14- 
00 

PERSONNEL  MANAGEMENT 
OFRCE 

Excepted  service,  career 
conditional  employment 
system,  and  promotion  and 
intemai  placement: 
Federal  Career  Intern 

Program;  staffing 

provisions:  published  12- 

14-00 

POSTAL  SERVICE 

Domestic  Mail  f^anual: 
Nonmailable  written,  printed, 
and  graphic  matter; 
published  12-5-00 

STATE  DEPARTMENT 

Consular  services;  tee 
schedule;  published  12-14- 
00 
Visas;  immigrant 
documentation: 
Immigrant  visa  fees;  change 
in  payment  procedures; 
published  12-14-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Artificially  dwarfed  plants  in 
growing  media  from 
China;  comments  due  by 


12-20-00;  published  12-1- 
00 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Sugarcane;  comments  due 
by  12-18-00;  published 
10-18-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  12-20-00;  published 
12-5-00 
Norttieastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  12- 
19-00;  published  11-28- 
00 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Westem  Pacific  pelagic; 
comments  due  by  12- 
18-00;  published  11-3- 
00 
Intemational  fisheries 
regulations: 

Fraser  River  sockeye  and 
pink  salmon;  inseason 
orders;  comments  due  by 
12-20-00;  published  12-5- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Rubber  tire  manufacturing 
facilities;  comments  due 
by  12-18-00;  published 
10-18-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  12-18-00; 
published  10-26-00 
Texas;  comments  due  by 
12-20-00;  published  11- 
20-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
National  priorities  list 
update;  comments  due 


by  12-22-00;  published 
11-22-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Incumbent  local  exchange 
carriers;  accounting  and 
ARMtS  reporting 
requirements; 
comprehensive  review; 
biennial  regulatory  review 
(Phases  2  and  3); 
comments  due  by  12-21- 
00;  published  11-13-00 
Frequency  allocations  and 
radio  treaty  matters: 
3650-3700  MHz  band  and 
4.9  GHz  band;  transfer 
from  Federal  Government 
use;  comments  due  by 
12-18-00;  published  11- 
17-00 
Radio  stations;  table  of 
assignments: 

Alabama;  comments  due  by 
12-18-00;  published  11- 
13-00 
Arizona;  comments  due  by 
12-18-00;  published  11- 
13-00 
Cotorado  and  California; 
comments  due  by  12-18- 
00;  published  11-13-00 
Georgia;  comments  due  by 
12-18-00;  published  11- 
13-00 
Tennessee;  comments  due 
by  12-18-00;  published 
11-13-00 
West  Virginia;  comments 
due  by  12-18-00; 
published  11-13-00 
Television  broadcasting: 
Children's  television 
programming  reports;  filing 
requirements  extension; 
comments  due  by  12-18- 
00;  published  11-9-00 
Commercial  television 
station  public  interest 
obligations;  standardized 
and  enhanced  disclosure; 
comments  due  by  12-18- 
00;  published  10-19-00 
Digital  television 
broadcasters;  children's 
television  obligations; 
comments  due  by  12-18- 
00;  published  11-8-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Child  Support  Enforcement 
Office 

Child  support  enforcement 
program: 

Indian  Tribe  and  Tribal 
organization  funding; 
comments  due  by  12-19- 
00;  published  8-21-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 


Anesthesiology  devices — 
Apnea  monitor;  special 
controls;  comments  due 
by  12-21-00;  published 
9-22-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Clinical  social  worker 
services;  coverage  and 
payment;  comments  due 
by  12-18-00;  published 
10-19-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medical  facility  construction 
and  modernization: 
Uncompensated  services; 
compliance  alternatives; 
comments  due  by  12-18- 
00;  published  10-19-00 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tritsal  government: 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
Wood;  documentation 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  12-20-00;  published 
10-30-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Recovery  plans — 
Zayante  band-winged 
grasshopper;  comments 
due  by  12-21-00; 
published  12-6-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases;  comments 
due  by  12-18-00; 
published  11-16-00 
Correction;  comments  due 
by  12-18-00;  published 
11-22-00 

MANAGEMENT  AND 
BUDGET  OFRCE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Post  retirement  tjenefit 
plans  sponsored  by 
govemment  contractors; 
cost  accounting 
standard;  comments 
due  by  12-19-00; 
published  10-5-00 


PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Reduction  in  force — 
Retreat  rights;  comments 
due  by  12-19-00; 
published  10-20-00 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Consumer  reporting 
agencies  Information 
disclosure: 
administrative  offset 
against  Federal 
payment;  comments 
due  by  12-22-00; 
published  10-23-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
New  York  annual  fireworks 
displays,  NY;  safety 
zones:  comments  due  by 
12-18-00;  published  11-2- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by 
12-18-00;  published  11- 
17-00 
McDonnell  Douglas; 
comments  due  by  12-20- 
00;  published  11-20-00 
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Pratt  &  Whitney;  comments 
due  by  12-18-00; 
published  11-16-00 
Ainworthiness  standards: 
Special  conditions — 
Bombardier  Model  CL- 
600-2C10  senes 
airplanes;  comments 
due  by  12-18-00; 
published  11-3-00 
Class  E  airspace;  comments 
due  by  12-22-00;  published 
11-22-00 
Commercial  space 
transportation: 
Launch  site  operation; 
licensing  and  safety 
requirements;  solid 
propellants  handling  and 
cooperation  with  National 
Transportation  Safety 
Board;  comments  due  by 
12-18-00;  published  10- 
19-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Safety  plan;  comments 
due  by  12-22-00; 
published  11-27-00 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 
Hazardous  materials: 


Hazardous  materials 
transportation- 
Harmonization  with  UN 
recommendations, 
Intemational  Maritime 
Dangerous  Goods 
Code,  and  Intemational 
Civil  Aviation 
Organization's  Technical 
Instructions;  comments 
due  by  12-22-00; 
published  10-23-00 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 


H.J.  Res.  12a/P.L.  106-540 

Making  furttier  continuing 
appropriations  for  ttie  fiscal 
year  2001 ,  and  for  ottier 
purposes.  (Dec.  8,  2000;  114 
Stat.  2571) 

S.  2796/P.L.  106-541 

Water  Resources  Development 
Act  of  2000  (Dec.  1 1 ,  2000; 
114  Stat.  2572) 

Last  List  December  11,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk;  mail 
notifrcation  service  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
hydragsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servrce  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscnt)ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  putilished  in  24x 
microfiche  format  and  the  current 
year^  volumes  are  mailed  to 
subscritjers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Omar  PiQCMting  Coda: 

*  5419 

I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

D  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $290  each 


Charge  your  order.  99B 

Its  Easy!  SHF] 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/anention  line 


Please  Choose  Method  of  Payment: 

I ]  Check  Payable  to  the  Superintendent  of  Documents 

I     1  GPO  Deposit  Account         |     |     |     |     |     |     |     |  -  Q 
I     I  VISA       LJ  MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


«D0 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname/addnss  avaOattle  to  other  maBen?      | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
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(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 
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(Book  I) $74.00 
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Superintendent  of  Documents 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4m) 


vo 


65 


ISSi 

2 

4 
1 


DE 
14 


2000 


UMI 


II 


12-15-00 

Vol.  65       No.  242 


Friday 

Dec.  15,  2000 


«■■: 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


«    F=i 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penotfy  for  Private  Use,  S300 


PERIODICALS 

Postage  and  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326) 


ft  FR    BELLH300B  DEC   00 

BELL  &  HOWELL 

BONNIE  COLVIN 

300  N  ZEEB  RD 

ANN  ARBOR      Ml   48106 


B 


481 


vo 


65 


iSSi 

2 
4 
2 


DE 


15 


2000 


UMI 


®   F^ 


12-15-00 

Vol  65        No.  242 

P^es  78403-78894 


Friday 

Dec.  15,  2000 


n 


Federal  Register /  Vol.  65,  No.  242 /Friday,  December  15,  2000 


in 


■•i" 


Contents 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Fiederal 
Register,  National  Archives  and  Records  Administration, 
Washington,  EXZ  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
•  20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  cire  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.Bpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling,  bitemational  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

.  How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  65  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


0 


Printed  on  recycled  paper. 


PUBUC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


Federal  Register 

Vol.  65,  No.  242 

Friday,  December  15,  2000 


Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Scenturion,  Inc.,  78463 

Agriculture  Department 

See  Agricultural  Research  Service 
See  Commodity  Credit  Corporation 
See  Farm  Service  Agency 
See  Forest  Service 

Army  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 
Army  Transformation  Campaign  Plan,  78477 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Commerce  Department 

See  International  Trade  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  78466-78467 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Tobacco,  78405-78407 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  78463-78464 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  78475-78476 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Copyright  office  and  procedures: 
Soimd  recordings,  public  performance;  service  definition 
Correction,  78434 

Customs  Service 

PROPOSED  RULES 

Financial  and  accounting  procedure: 
Harbor  Maintenance  Fee  refunds  and  other  claims  against 
Customs;  time  limitation,  78430-78431 

Defense  Department 

See  Armv  Department 
NOTICES 

Environmental  statements;  availability,  etc.: 
National  Missile  Defense  Deplojrment,  78476 


f 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Preparing  Tomorrow's  Teachers  to  Use  Technology 
Program,  78477-78478 
Reports  and  guidance  documents;  availability,  etc.: 
Use  of  tests  when  making  high-stakes  decisions  for 
students;  resource  guide  for  educators  and  policy 
makers,  78478-78479 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
78514-78515 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maryland,  78416-78418 
Pennsylvania,  78418-78422 
Toxic  substances: 

Health  effects  test  guidelines,  78745-78819 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  78434-78439 
Pennsylvania,  78439 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  78484-78485 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  78486-78487 
Weekly  receipts,  78485-78486 
Grants  and  cooperative  agreements;  availability,  etc.: 
Mobile  Source  Outreach  Assistance  Competition,  78487- 
78489 
Pesticide,  food,  and  feed  additive  petitions: 

Rohm  &  Haas  Co.;  correction,  78491-78492 
Pesticide  programs: 
Organophosphates;  risk  assessments  and  public 
participation  in  risk  management — 
Coimiaphos,  etc.,  78489-78491 
Pesticides;  experimental  use  permits,  etc.: 

Mycogen  Seeds,  78492-78493 
Superfimd  program: 
Prospective  piurhaser  agreements — 
Pahnyra  Atoll,  78493 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 


IV 


Federal  Register/Vol.  65,  No.  242 /Friday,  December  15,  2000/Contents 


Federal  Register/Vol.  65,  No.  242 /Friday,  December  15,  2000/Contents 


Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Tobacco,  78405-78407 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Mandatory  FCC  Registration  Number;  adoption,  78455- 
78461 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Debnarva  Power  &  Ligbt  Co.  et  al.,  78481-78484 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  78479-78480 

Nicole  Gas  Production,  Ltd.,  78480-78481 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  78515-78516 

Federal  Motor  Carrier  Safety  Administration 

RULES 

Practice  and  procedure: 
Motor  carriers,  brokers,  and  freight  forwarders;  sanctions 
for  failure  to  pay  civil  penalties,  78422-78429 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
South  Carolina  Railroad  Museum,  Inc.,  78528 

Federal  Reserve  System 

PROPOSED  RULES 

Home  mortgage  disclosure  (Regulation  C): 
Miscellaneous  amendments;  staff  interpretation,  78655- 
78685 

Federal  Trade  Commission 

RULES 
Industry  guides: 

Jewelry,  precious  metals,  and  pewter  industries,  78737- 
78744 
Practice  and  procedure: 

Technical  amendments,  78407-78409 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78533 

Fish  and  Wildiife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Sevilleta  Lake  National  Wildlife  Refuge,  NM,  78502- 
78503 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Williamson  Coimty,  TX;  Bone  Cave  harvestman, 
78503-78504 


Food  and  Drug  Administration 

NOTICES 

Harmonisation  International  Conference;  guidelines 
availability: 
Medicinal  products  in  pediatric  population;  Ell  cliniced 
investigation,  78494-78495 
Medical  devices: 
Class  II  devices;  premarket  notification  exemptions, 

78495-78496 
Premarket  approval  applications,  list;  safety  and 

effectiveness  summaries  availability,  78496-78497 
Reports  and  guidance  docvunents;  availability,  etc.: 
Botanical  drug  products,  78497-78498 

Foreign  Assets  Control  Office 

NOTICES 

Victims  of  Trafficking  and  Violence  Protection  Act; 
implementation: 
Payments  to  persons  holding  categories  of  judgments 
against  Cuba  or  Iran,  78533-78534 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Hoosier  National  Forest,  IN,  78464 
Environmental  statements;  notice  of  intent: 

Carson  and  Santa  Fe  National  Forests,  NM,  78464-78465 

Dixie  National  Forest,  UT,  78465-78466 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Eugene/Springfield,  OR;  Federal  courthouse  and  office 
building,  78494 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  UrtMin  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  78498 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  78499-78500 
Mortgage  and  loan  insurance  programs: 
Credit  Watch  Termination  Initiative;  list  of  mortgagees 
whose  Origination  Approval  Agreements  have  been 
terminated,  78501-78502 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colville  Confederated  Tribes,  Colville  Indian  Reservation, 
WA;  integrated  resource  management  plan,  78504- 
78505 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
RULES 

Indian  Self-Determination  and  Education  Assistance  Act: 
Tribal  Self-Governance  Program,  78687-78735 


Internal  Revenue  Service 

RULES 

Procedm-e  and  administration: 
Combat  zone  service  and  Presidentially  declared  disaster; 
tax-related  deadlines  postponed,  78409-78413 

International  Trade  Administration 

NOTICES 
Antidumping: 

Cold-rolled  carbon  steel  flat  products  from — 

Korea,  78473 
Fresh  Atlantic  Salmon  from — 
Chile,  78473-78475 
Antidumping  and  coimtervailing  duties:     . 
Carbon  steel  products  from — 
Various  coimtries,  78467-78473 
Countervailing  duties: 
Honey  from — 
Argentina,  78475 

Justice  Department 

RULES 

Organization,  functions,  and  authority  delegations: 
Authority  to  compromise  and  close  civil  claims;  gross 
amount  of  original  claim,  definition,  78413-78414 

l^t>or  Department 

See  Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  78513- 
,  78514 

Land  Management  Bureau 

PROPOSED  RULES 
Minerals  management: 

Fee  changes,  78440-78455 
NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  78505-78506 
Meetings: 

Resource  Advisory  Cotmcils — 
Northeastern  Great  Basin,  78506 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

RULES 

Prompt  Payment  Act;  implementation: 
Interest  penalties  under  cost-reimbursement  contract  for 
services  more  than  30  days  after  receiving  proper 
invoice,  78403-78405 
NOTICES 

Federal  Financial  Accoimting  Standards: 
Federal  Credit  Reform  Act;  direct  loan  and  loan  guarantee 

subsidies;  docimtient  availability,  78517 
Non-valued  seized  and  forfeited  property  reporting; 
ll  document  availability,  78517 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers: 
GINGERSNAP,  78528-78529 
REFLECTION,  78529-78530 
SEASCAPE,  78530-78531 


Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continential  Shelf;  oil,  gas,  and  sulphur  operations: 

Affected  State;  definition  removed,  78432-78434 
Royalty  management: 
Rate  relief  or  reduction;  deep  water  royalty  relief  for  post- 
2000  OCS  oil  and  gas  leases,  78431-78432 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  78506- 
78508 
Environmental  statements;  availability,  etc.: 
Western  Gulf  of  Mexico  OCS— 
Lease  sales,  78508 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Fuel  system  integrity,  78461-78462 
NOTICES 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Continental  General  Tire,  Inc.,  78531 

National  Institutes  of  Health 

NOTICES 

Recombinant  DNA  molecules  research: 
Actions  imder  guidelines 
Proposed;  correction,  78535 

National  Parle  Service 

NOTICES 

Concession  contract  negotiations: 

Katmai  National  Park  and  Preserve,  AK,  78508-78509 
Concession  contracts  and  permits: 

Extension  of  expiring  contracts  for  up  to  one  year; 
correction,  78509 
Environmental  statements;  availability,  etc.: 

Tallgrass  Prairie  National  Preserve,  KS,  78509-78512 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78516-78517 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single  employer  plans: 
Allocation  of  assets — 
Interest  assimiptions  for  valuing  and  paying  benefits, 
78414-78416 
NOTICES 

Multiemployer  plans: 
Interest  rates  and  assumptions,  78517-78518 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Rate,  fee,  and  classification  changes,  78537-78654 

Public  Debt  Bureau 

See  Fiscal  Service 


VI 


Federal  Register / Vol.  65,  No.  242 /Friday,  December  15,  2000 / Contents 


Federal  Register /Vol.  65.  No.  242 /Friday,  December  15,  2000  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colorado  River  interim  surplus  criteria,  78512-78513 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  78519 
Options  Price  Reporting  Authority: 

Consolidated  options  last  sale  reports  and  quotation 
information  plan;  participation  fee  payable  by  new 
parties,  78519-78520 
Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co.,  78520-78521 

National  Association  of  Seciirities  Dealers,  Inc.,  78521- 
78522 

New  York  Stock  Exchange,  Inc.,  78523-78524 

Pacific  Exchange,  Inc.,  78821-78893 

Philadelphia  Stock  Exchange,  Inc.,  78524-78527 
Applications,  hearings,  determinations,  etc.: 

Ramco  Energy  pic,  78518 

Resource  Bankshares  Corp.,  78518-78519 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Michigan,  78527-78528 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland;  correction,  78416 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  78513 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Maine  Coast  Railroad  Corp.  et  al.,  78531-78532 
Union  Pacific  Railroad  Co..  78532 


Trade  Representative,  Office  of  United  States 

NOTICES 

Caribbean  Basin  Economic  Recovery  Act: 

Beneficiary  covmtries;  preferential  treatment  list,  78528 

Transportation  Department 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  78532- 
78533 


Separate  Parts  In  This  Issue 

Part  II 

Postal  Service,  78537-78654 

PartUI 

Federal  Reserve  System,  78655-78685 

Part  IV 

Department  of  the  Interior,  78687-78735 

PartV 

Federal  Trade  Commission,  78737-78744 

Part  VI 

Environmental  Protection  Agency,  78745-78819 

Part  VII 

Securities  and  Exchange  Commission,  78821-78893 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


A  cumulative  list  of  the  parts  affected  tfiis  montfi  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

5  CFR 

1315 78403  • 

7  CFR 

723 78405 

1464 78405 

12  CFR 

Proposed  Rules: 

203 78656 

16  CFR 

0 78407 

23 78738 

19  CFR 
Proposed  Rules: 

24 78430 

25  CFR 

1000 78688 

26  CFR 

3C1 78409 

28  CFR 

0 78413 

29  CFR 

4022 78414 

4044 78414 

30  CFR 

920 78416 

Proposed  Rules: 

203 78431 

256 78432 

37  CFR 

Proposed  Rules: 

201 78434 

39  CFR 

111 78538 

40  CFR  ' 

52  (2  documents) 78416, 

78418 
799 .....78746 

Proposed  Rules: 

52  (2  documents) 78434, 

78439 
43  CFR 
Proposed  Rules: 

3000 78440 

3100 78440 

3200 78440 

3400 78440 

3500 78440 

3600 78440 

3800 78440 

47  CFR 

Proposed  Rules: 

1 78455 

21 78455 

61 78455 

73 78455 

74 78455 

76 78455 

49  CFR 

385 78422 

386 78422 

Proposed  Rules: 

571 78461 


78403 


Rules  and  Regulations 


Federal  Register 

Vol.  65,  No.  242 

Friday,  December  15,  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1315 

Prompt  Payment 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  The  Office  of  Management 
and  Budget  (0MB)  is  issuing  an  interim 
final  revision  to  its  rules  on  the  Prompt 
Payment  Act  (PPA)  to  implement 
Section  1010  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001. 
Section  1010  requires  agencies  to  pay  an 
interest  penalty  whenever  they  make  an 
interim  payment  under  a  cost- 
reimbursement  contract  for  services 
more  than  30  days  after  the  agency 
receives  a  proper  invoice  for  payment 
from  the  contractor. 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  December  15,  2000. 

Applicability  Dates:  This  interim  final 
rule  shall  apply  to  all  interim  payment 
requests  received  under  cost- 
reimbursement  service  contracts 
awarded  on  or  after  December  15,  2000. 
At  the  discretion  of  the  agency,  this 
interim  final  rule  may  be  applied  to 
interim  payment  requests  received 
under  cost-reimbursement  service 
contracts  awarded  before  December  15, 
2000.  However,  no  interest  penalty  shall 
accrue  imder  this  rule  for  any  delay  in 
payment  that  occiirs  prior  to  December 
15,  2000. 

Comment  Date:  Comments  must  be 
received  by  February  13,  2001  and 
should  be  directed  to  the  Department  of 
the  Treasury  at  the  address  identified 
below. 

ADDRESSES:  All  comments  should  be 
addressed  to  Cynthia  L.  Johnson, 
Director,  Cash  Management  Policy  and 
Planning  Division,  Financial 


Management  Service,  U.S.  Department 
of  the  Treasury,  Room  420,  401  14th 
Street  SW.,  Washington,  DC  20227. 

Copies  of  the  current  PPA  regulation 
and  other  information  are  available  from 
the  Prompt  Payment  web  site  at  http:/ 
/wwvi-.fms.treas.gov/prompt/index.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Phillips,  Senior  Financial  Program 
Specialist,  on  (202)  874-7106;  Matthew 
Helfrich,  Financial  Program  Specialist, 
on  (202)  874-6749;  Martha  Thomas- 
Mitchell,  Financial  Program  Specialist, 
on  (202)  874-6757;  or  Cynthia  L. 
Johnson,  Director,  Cash  Management 
Pohcy  and  Planning  Division,  on  (202) 
874-6590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Contractors  who  are  awarded  cost- 
reimbursement  contracts  are  generally 
authorized  to  seek  reimbursement, 
including  reimbursement  during  the 
course  of  the  contract  ("interim 
payments"),  for  the  allowable  costs  they 
incur  in  the  performance  of  the  contract. 
In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2001,  Public  Law 
106-398,  114  Stat.  1654,  Congress 
imposed  a  new  statutory  requirement  on 
agencies  to  pay  an  interest  penalty  on 
interim  payments  that  are  made  late 
imder  cost-reimbujsement  service 
contracts.  This  requirement  is  contained 
in  Section  1010  of  the  Act — "Interest 
Penalties  for  Late  Payment  of  Interim 
Payments  Due  Under  Government 
Service  Contracts." 

Specifically,  imder  Section  1010(a), 
"an  agency  acquiring  services  from  a 
business  concern  under  a  cost- 
reimbursement  contract  requiring 
interim  payments  who  does  not  pay  the 
concern  a  required  interim  payment  by 
the  date  that  is  30  days  after  the  date  of 
the  receipt  of  a  proper  invoice  shall  pay 
an  interest  penalty  to  the  concern  on  the 
amount  of  the  payment  due."  In 
addition,  "(t]he  interest  shall  be 
computed  as  provided  in  section 
3902(a)  of  title  31,  United  States  Code," 
which  is  the  interest  provision  of  the 
Prompt  Payment  Act  (PPA,  31  U.S.C. 
3901,  et  seq.],  and  the  agencies  are  to 
carry  out  the  requirement  "[ujnder 
regulations  prescribed"  by  OMB.  In 
turn.  Section  1010(b)  directs  OMB  to 
"prescribe  regulations  to  carry  out  this 
section,"  which  "shall  be  prescribed  as 
part  of  OMB's  regulations 
implementing  the  PPA.  OMB's  PPA 


regulations  are  now  found  at  5  CFR  Part 
1315  (prior  to  their  1999  codification, 
they  were  contained  in  OMB  Circular 
A-125).  See  64  FR  52580  (September  29, 
1999).  Section  1010(c)  states  that  "(tjhe 
provisions  of  chapter  39  of  title  31, 
United  States  Code  [i.e.,  the  PPA],  shall 
apply  to  this  section  in  the  same  manner 
as  if  this  section  were  enacted  as  part  of 
such  chapter." 

Finally,  Section  1010(d)  states  that 
"Subsection  (a)  shall  take  effect  on 
December  15,  2000.  No  interest  shall 
accrue  by  reason  of  that  subsection  for 
any  period  before  that  date." 

This  rule  implements  Section  1010  by 
making  conforming  revisions,  on  an 
interim  final  basis,  to  OMB's  PPA 
regulations.  In  developing  this  rule, 
OMB  has  consulted  with  the 
Departments  of  Defense  and  Treasury, 
the  General  Services  Administration, 
and  other  agencies.  OMB  requests 
comment  on  the  interim  final  revisions, 
and  will  consider  them  in  our 
development  of  the  final  rule. 

Agency  Practices  and  Policies  Regarding 
Interim  Payments 

Until  now,  interim  payments  imder 
cost-reimbursement  service  contracts 
have  not  been  subject  to  PPA  interest 
penalties.  As  a  result  of  Section  1010, 
interim  payments  on  cost- 
reimbursement  service  contracts  will  be 
subject  to  PPA  interest  penalties  when 
the  payment  is  not  made  "by  the  date 
that  is  30  days  after  the  date  of  the 
receipt  of  a  proper  invoice."  However, 
neither  Section  1010  nor  this  interim 
final  rule  is  intended  to  modify  current 
agency  practices  or  policies  regarding 
dates  for  payment  for  interim  payments 
on  cost-reimbursement  service 
contracts,  other  than  to  require — in 
accordance  with  Section  1010(a) — that 
PPA  interest  penalties  be  paid  on 
interim  payments  that  are  made  more 
than  30  days  after  the  agency  receives  a 
proper  invoice.  In  particular,  Section 
1010  leaves  unaffected  existing  agency 
policies  that  call  for  these  interim 
payments  to  be  made  well  in  advance  of 
30  days.  For  example,  it  is  the  policy  of 
the  Department  of  Defense  to  generally 
pay  contractors  14  days  or  less  after 
being  billed  for  reimbursements  on  cost- 
reimbursement  contracts.  See  Subpart 
232.906  of  the  Department  of  Defense 
Supplement  to  the  Federal  Acquisition 
Regulation  (DFARS),  48  CFR  Chapter  2. 
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Implementation 

Newly  added  Section  1315.20  of  the 
PPA  regulation  makes  clear  that  the 
requirements  of  Section  1010  are  to  be 
implemented  on  an  accelerated  basis. 
Section  1315.20  requires  agencies  to 
immediately  apply  the  revisions  made 
by  this  interim  final  rule  to  all  interim 
payment  requests  received  imder  cost- 
reimbursement  service  contracts 
awarded  on  or  after  December  1 5 ,  2000. 
This  accelerated  implementation 
schedule  is  intended  to  reinforce  agency 
efforts  to  pay  their  bills  in  a  timely 
manner.  Prompt  payment  facilitates  the 
government's  ability  to  attract  high 
quality  contractors,  and  can  reduce 
contractors'  costs  of  doing  business  with 
the  government,  which  can  translate 
into  lower  prices  for  the  products  and 
services  agencies  acquire  to  meet  their 
mission  needs.  For  this  reason,  the  rule 
also  authorizes  agencies,  at  their 
discretion,  to  apply  the  revisions  to 
interim  payment  requests  received 
under  cost-reimbursement  service 
contracts  awarded  prior  to  December  15, 
2000.  Agencies  are  authorized  to  issue 
modifications  to  contracts,  as  necessary, 
to  conform  them  to  the  revisions  made 
by  this  interim  final  rule.  However,  as 
required  by  Section  1010(d),  no  interest 
penalty  shall  accrue  under  this  rule  for 
any  delay  in  payment  that  occurs  prior 
to  December  15,  2000. 

Mandatory  application  of  the  revised 
rule  to  contracts  awarded  on  or  after  the 
rule's  effective  date  is  consistent  with 
implementation  approaches  previously 
taken  by  OMB  in  implementing  PPA 
requirements.  When  OMB  originally 
implemented  the  PPA  in  1982,  and 
when  OMB  in  1989  implemented  the 
Act's  1988  amendments,  new 
requirements  generally  applied  to 
contracts  that  would  be  executed  on  or 
after  the  statutory  effective  date.  See 
August  25,  1982  implementation  of 
PPA,  at  47  FR  37321,  37322  (preamble 
discussion)  and  37324  (Circular  A-125, 
Section  13 — "Interest  penalties  will 
apply  to  payments  made  under 
contracts  issued  on  or  after  October  1 , 
1982.");  December  21,  1989 
implementation  of  1988  amendments,  at 
54  FR  52700,  52713  (Circular  A-125, 
Section  15 — generally  applying  new 
requirements  to  "payments  imder 
contracts  awarded,  contracts  renewed, 
and  contract  options  exercised  on  or 
after"  the  statutory  effective  date).  OMB 
believes  this  same  implementation 
approach  is  suitable  for  Section  1010 
and  will  best  ensure  that  the 
requirements  of  Section  1010 — which 
was  recently  enacted  on  October  30, 
2000 — are  applied  by  agencies  in  an 
orderly  and  effective  manner. 


n.  Regulatory  Flexibility  Act,  Unfunded 
Mandates  Reform  Act,  Congressional 
Review  Act,  and  Executive  Orders 
12866  and  12875 

This  interim  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities;  the 
regulations  implement  Section  1010  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001,  which  requires 
Federal  agencies  to  pay  an  interest 
penalty  whenever  they  make  interim 
payments  on  cost-reimbursement 
service  contracts  more  than  30  days 
after  they  receive  a  proper  invoice.  For 
purposes  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4), 
as  well  as  Executive  Orders  12866  and 
12875,  the  interim  final  rule  will  not 
significantly  or  uniquely  affect  small 
governments,  and  will  not  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more. 
Finally,  the  interim  final  rule  is  not  a 
"major  rule"  under  5  U.S.C.  Chapter  8; 
the  rule  will  not  have  any  of  the  effects 
set  forth  in  5  U.S.C.  804(2). 

m.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  interim  final  rule 
because  the  rule's  changes  do  not 
impose  new  recordkeeping 
requirements  or  collections  of 
information  from  offerors,  contractors, 
or  members  of  the  public  that  require 
approval  under  44  U.S.C.  3501,  et  seq. 
The  information  a  contractor  must 
submit  in  order  to  receive  an  interim 
pajrment  under  a  cost-reimbursement 
service  contract  is  addressed  at  Section 
1315.9(b)(2)  of  the  revised  PPA 
regulations.  Section  1315.9(b)(2)  states 
that  an  interim  payment  request  must 
correctly  include  all  the  information 
required  by  the  contract  or  by  agency 
procedures. 

rv.  Determination  To  Issue  an  Interim 
Final  Rule 

This  rule  is  being  promulgated  as  an 
interim  final  rule  in  order  to  carry  out 
Section  1010(a)  of  Public  Law  106-398 
on  a  timely  basis.  Section  1010(a) 
requires  an  agency,  under  regulations 
prescribed  by  the  Director  of  OMB,  to 
pay  an  interest  penalty  whenever  the 
agency  makes  an  interim  payment  imder 
a  cost-reimbursement  contract  for 
services  that  is  more  than  30  days  after 
the  agency  receives  a  proper  invoice  for 
payment  from  the  contractor.  Section 
1010(a)  was  enacted  into  law  on  October 
30,  2000,  when  the  President  signed 
into  law  Public  Law  106-398,  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001.  Section  1010(d)  states 


that  Section  1010(a)  "shall  take  effect  on 
December  15,  2000,"  and  Section 
1010(b)  directs  OMB  to  "prescribe 
regulations  to  carry  out"  Section  1010. 
There  is  "good  cause"  under  5  U.S.C. 
553(b)  for  OMB  to  issue  this  rule 
without  prior  public  comment,  because 
the  issuance  of  a  proposed  rule  to 
implement  Section  1010(a)  would  have 
been  "impracticable"  due  to  the  very 
short  (45-day)  period  between  the 
enactment  and  effective  dates  for 
Section  1010(a).  Although  this  rule  is 
being  issued  without  prior  opportunity 
for  public  comment,  OMB  is  requesting 
conunents  on  the  interim  final  rule  and 
will  consider  all  comments  received  in 
our  development  of  the  final  riile. 

List  of  Subjects  in  5  CFR  Part  1315 

Administrative  practice  and 
procedure.  Government  contracts. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  12,  2000. 
Sylvia  M.  Mathews, 

Depu  ty  Director. 

For  reasons  set  out  in  the  preamble, 
5  CFR  chapter  III,  part  1315  is  amended 
as  set  forth  below: 

Authority  and  Issuance 

PART  1315— PROMPT  PAYMEffT 

1.  The  authority  citation  for  part  1315 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  chapter  39;  Section 
1010  of  Public  Law  106-398,  114  Stat.  1654. 

2.  Section  1315.2  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§1315.2    Definitions. 

***** 

(h)  Contract  financing  payments 
means  an  authorized  disbursement  of 
monies  prior  to  acceptance  of  goods  or 
services  including  advance  payments, 
progress  payments  based  on  cost, 
progress  payments  (other  than  under 
construction  contracts)  based  on  a 
percentage  or  stage  of  completion, 
pajanents  on  performance-based 
contracts  and  interim  payments  on  cost- 
type  contracts  (other  than  under  cost- 
reimbiusement  contracts  for  the 
acquisition  of  services).  Contract 
financing  payments  do  not  include 
invoice  payments,  payments  for  partial 
deliveries,  or  lease  and  rental  payments. 
Contract  financing  payments  also  do  not 
include  progress  payments  under 
construction  contracts  based  on  a 
percentage  or  stage  of  completion  and 
interim  payments  under  cost- 
reimbursement  service  contracts.  For 
purposes  of  this  part,  interim  payments 


under  a  cost-reimbiu-sement  service 
contract  are  treated  as  invoice  payments 
and  siabject  to  the  requirements  of  this 
part,  except  as  otherwise  provided  (see, 
e.g..  §§  1315.4(d)  and  (e),  and 
1315.9(b)(1)  and  (c)). 
***** 

3.  Section  1315.4  is  amended  by 
revising  paragraphs  (d)  and  (e),  revising 
paragraph  (g)(1),  redesignating 
paragraphs  (g)(2)  through  (g)(4)  as 
paragraphs  (g)(3)  through  (g)(5), 
respectively,  and  adding  a  new 
paragraph  (g)(2)  to  read  as  follows: 

§  1 31 5.4    Prompt  payment  standards  and 
required  notices  to  vendors. 

***** 

(d)  Receipt  of  goods  and  services. 
Agencies  will  ensure  that  receipt  is 
properly  recorded  at  the  time  of  delivery 
of  goods  or  completion  of  services.  This 
requirement  does  not  apply  to  interim 
payments  on  cost-reimbursement 
service  contracts  except  as  otherwise 
required  by  agency  regulations. 

(e)  Acceptance.  Agencies  will  ensure 
that  acceptance  is  executed  as  promptly 
as  possible.  Commercial  items  and 
services  should  not  be  subject  to 
extended  acceptance  periods. 
Acceptance  reports  will  be  forwarded  to 
the  designated  agency  office  by  the  fifth 
working  day  after  acceptance.  Unless 
other  arrangements  are  made, 
acceptance  reports  vdll  be  stamped  or 
otherwise  annotated  with  the  receipt 
date  in  the  designated  agency  office. 
This  requirement  does  not  apply  to 
interim  payments  on  cost- 
reimbursement  service  contracts  except 
as  otherwise  required  by  agency 
regulations. 
***** 

(g)  Determining  the  payment  due 
date.  (1)  Except  as  provided  in 
paragraphs  (g)(2)  through  (5)  of  this 
section,  the  payment  is  due  either: 

(i)  On  the  date(s)  specified  in  the 
contract; 

(ii)  In  accordance  with  discoimt  terms 
when  discounts  are  offered  and  taken 
(see  §1315.7); 

(iii)  In  accordance  with  Accelerated 
Payment  Methods  (see  §  1315.5);  or 

(iv)  30  days  after  the  start  of  the 
payment  period  as  specified  in 
paragraph  (f)  of  this  section,  if  not 
specified  in  the  contract,  if  discounts 
are  not  taken,  and  if  accelerated 
payment  methods  are  not  used. 

(2)  Interim  payments  under  cost- 
reimbursement  contracts  for  services. 
The  payment  due  date  for  interim 
payments  under  cost-reimbiu'sement 
service  contracts  shall  be  30  days  after 
the  date  of  receipt  of  a  proper  invoice. 


4.  Section  1315.5  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 31 5.5    Acceterated  payment  metttods. 

***** 

(d)  Interim  payments  under  cost- 
reimbursement  contracts  for  services. 
For  interim  payments  under  cost- 
reimbursement  service  contracts,  agency 
heads  m-y  make  payments  earlier  than 
seven  days  prior  to  the  payment  due 
date  in  accordance  with  agency 
regulations  or  policies. 

5.  Section  1315.9  is  amended  by 
redesignating  paragraphs  (b) 
introductory  text  and  (b)(1)  through 
(b)(10)  as  paragraphs  (b)(1)  introductory 
text  and  (b)(l)(i)  through  (b)(l)(x), 
respectively,  revising  newly 
redesignated  paragraph  (b)(1) 
introductory  text,  adding  a  new 
paragraph  (b)(2),  and  revising  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§  1 31 5.9    Required  documentation. 

***** 

(b)(1)  Except  for  interim  payment 
requests  under  cost-reimbursement 
service  contracts,  which  are  covered  by 
paragraph  (b)(2)  of  this  section,  the 
following  correct  information 
constitutes  a  proper  invoice  and  is 
required  as  payment  dociunentation: 
***** 

(2)  An  interim  payment  request  imder 
a  cost-reimbursement  service  contract 
constitutes  a  proper  invoice  for 
purposes  of  this  part  if  it  correctly 
includes  all  the  information  required  by 
the  contract  or  by  agency  procedures. 

(c)  Except  for  interim  payment 
requests  under  cost-reimbursement 
service  contracts,  the  following 
information  from  receiving  reports, 
delivery  tickets,  and  evaluated  receipts 
is  required  as  payment  documentation: 
***** 

6.  Section  1315.10  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1315.10    Late  payment  interest  penalties. 

***** 

(b)*   *   * 

(l)  Interest  may  be  paid  only  after 
acceptance  has  occurred;  when  title 
passes  to  the  government  in  a  fast 
payment  contract  when  title  passing  to 
the  government  constitutes  acceptance 
for  purposes  of  determining  when 
interest  may  be  paid;  or  when  the 
payment  is  an  interim  payment  under  a 
cost-reimbursement  service  contract; 
***** 

7.  Add  §  1315.20  to  read  as  follows: 


§1315.20    Application  of  Section  1010  or 
the  National  Defense  Autt^orization  Act  for 
FIsceJ  Year  2001. 

Section  1010  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Public  L^w  106-398,  114  Stat.  1654) 
requires  an  agency  to  pay  an  interest 
penalty  whenever  the  agency  makes  an 
interim  payment  under  a  cost- 
reimbursement  contract  for  services 
more  than  30  days  after  the  date  the 
agency  receives  a  proper  invoice  for 
payment  from  the  contractor.  This  part 
implements  Section  1010  and  is 
applicable  in  the  following  manner: 

(a)  This  part  shall  apply  to  all  interim 
payment  requests  received  under  cost- 
reimbursement  service  contracts 
awarded  on  or  after  December  15,  2000. 

(b)  This  part  may  be  applied,  at  the 
discretion  of  the  agency,  to  interim 
payment  requests  received  under  cost- 
reimbursement  service  contracts 
awarded  before  December  15,  2000. 
However,  no  interest  penalty  shall 
accrue  under  this  part  for  any  delay  in 
pa)Tnent  that  occurs  prior  to  December 
15,  2000. 

(c)  Agencies  are  authorized  to  issue 
modifications  to  contracts,  as  necessary, 
to  conform  them  to  the  provisions  in 
this  part  implementing  Section  1010. 

[FR  Doc.  00-32007  Filed  12-14-00;  8:45  am] 

BILLING  COOE  3110-01-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  723 

Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0560-AF85 

2000  Mariceting  Quota  and  Price 
Support  for  Burtey  Tobacco 

AGENCIES:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  2000  crop  of  hurley 
tobacco.  In  accordance  with  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended  (1938  Act),  the  Secretary 
determined  the  2000  marketing  quota 
for  hurley  tobacco  to  be  247.4  million 
pounds.  In  accordance  with  the 
Agricultiu^  Act  of  1949,  as  amended 
(1949  Act),  the  Secretary  determined  the 
2000  price  support  level  to  be  180.5 
cents  per  pound.  A  number  of  related 


78406  Federal  Register/ Vol.  65,  No.  242 /Friday,  December  15,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65.  No.  242 /Friday.  Decembef  15,  2000 /Rules  and  Regulations  78407 


determinations  were  made  at  the  same 
time,  which  the  rule  affirms. 
EFFECTIVE  DATE:  February  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  Tobacco  and  Peanuts 
Division.  USDA,  PSA.  STOP  0514,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0514,  telephone 
202-720-5346.  Copies  of  the  cost- 
benefit  assessment  prepared  for  this  rule 
can  be  obtained  from  Mr.  Tarczy. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and  has  been  reviewed  by 
OMB  under  Executive  Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
the  Farm  Service  Agency  (FSA)  nor  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  these  determinations. 

Paperwork  Reduction  Act 

These  proposed  amendments  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Statutory  Background 

This  rule  is  issued  piusuant  to  the 
provisions  of  the  1938  Act  and  the  1949 
Act.  Section  1108(c)  of  Pub.  L.  99-272 
provides  that  the  determinations  made 
in  this  rule  are  not  subject  to  the 


provisions  for  public  participation  in 
rule  making  contained  in  5  U.S.C.  553 
or  in  any  directive  of  the  Secretary. 
Further,  since  this  rule  affirms  existing 
determinations  which  are  time- 
sensitive,  the  rule  is  made  effective  as 
of  the  date  of  the  underlying 
determinations. 

Marketing  Quota 

Section  319(c)(3)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year 
(MY)  for  hurley  tobacco  shall  be 
quantity  of  such  tobacco  that  is  not 
more  than  103  percent  nor  less  than  97 
percent  of  the  total  of:  (1)  the  amount  of 
hurley  tobacco  that  domestic 
manufactiu^ers  of  cigarettes  estimate 
they  intend  to  purchase  on  U.S.  auction 
markets  or  from  producers,  (2)  the 
average  quantity  exported  annually  from 
the  U.S.  during  the  3  marketing  years 
immediately  preceding  the  marketing 
year  for  which  the  determination  is 
being  made,  and  (3)  the  quantity,  if  any, 
that  the  Secretary,  in  the  Secretary's 
discretion,  determines  necessary  to 
adjust  loan  stocks  to  the  reserve  stock 
level. 

The  reserve  stock  level  is  defined  in 
section  301(b)(14)(D)  of  the  1938  Act  as 
the  greater  of  50  million  poimds  or  15 
percent  of  the  national  marketing  quota 
for  bxuley  tobacco  for  the  marketing  year 
immediately  preceding  the  marketing 
year  for  which  the  level  is  being 
determined. 

Section  320A  of  the  1938  Act 
provides  that  all  domestic 
manufacturers  of  cigarettes  with  more 
than  1  percent  of  U.S.  cigarette 
production  and  sales  shall  submit  to  the 
Secretary  a  statement  of  purchase 
intentions  for  the  2000  crop  of  hurley 
tobacco  by  January  15,  2000.  Five  such 
manufacturers  were  required  to  submit 
such  a  statement  for  the  2000  crop  and 
the  total  of  their  intended  purchases  for 
the  2000  crop  is  242.5  million  pounds. 
The  3-year  average  of  exports  is  159.1 
million  pounds. 

The  national  marketing  quota  for  the 
1999  crop  year  was  452.9  million 
poimds.  Thus,  in  accordance  with 
section  301(b)(14)(D)  of  the  1938  Act, 
the  reserve  stock  level  for  use  in 
determining  the  2000  marketing  quota 
for  hurley  tobacco  is  67.9  million 
pounds. 

As  of  January  30,  2000,  the  Burley 
Tobacco  Growers  Cooperative 
Association  and  Burley  Stabilization 
Corporation  had  in  their  inventories 
185.8  million  poimds  of  burley  tobacco 
net  of  deferred  sales.  The  1999-crop 
receipts  are  expected  to  total  about  205 
million  pounds.  However,  any 
reduction  in  adjusting  loan  inventory  to 


the  reserve  stock  level  for  burley 
tobacco  is  limited  by  statute,  to  the 
greater  of  35  million  pounds  or  50 
percent  of  the  amount  that  the  total  pool 
inventory  exceeds  the  reserve  stock 
level.  Accordingly,  the  adjustment 
allowed  to  move  loan  stocks  toward  the 
reserve  supply  level  is  a  decrease  of 
161.4  million  pounds  (one-half  of  322.9 
million  poimds). 

The  total  of  the  three  marketing  quota 
components  for  the  2000  marketing  year 
is  240.2  million  pounds.  In  addition. 
USDA  used  its  discretionary  authority 
to  increase  the  three-component  total  by 
3  percent  (7.2  million  pounds)  because 
the  Secretary  determined  that  the  48.6 
percent  decrease  called  for  by  the  quota 
formula  would  be  too  much  of  a 
hardship  for  small  producers  to  handle 
at  one  time.  Accordingly,  the  national 
marketing  quota  for  the  marketing  year 
beginning  October  1,  2000,  for  burley 
tobacco  is  247.4  million  pounds. 

In  accordance  with  section  319(c)(2) 
of  the  1938  Act,  the  Secretary  is 
authorized  to  establish  a  national 
reserve  from  the  national  quota,  in  an 
amount  equivalent  to  not  more  than  1 
percent  of  the  national  quota,  for  the 
purpose  of  making  corrections  in  farm 
quotas  to  adjust  for  inequities  and 
establish  quotas  for  new  farms.  The 
Secretary  has  determined  that  a  national 
reserve  for  the  2000  crop  of  burley 
tobacco  of  579,000  pounds  is  adequate 
for  these  purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  determined  in  accordance  with  a 
formula  prescribed  in  section  106  of  the 
1949  Act. 

With  respect  to  the  2000  crop  of 
burley  tobacco,  the  level  of  support  is 
determined  in  accordance  v«th  sections 
106  (d)  and  (f)  of  the  1949  Act.  Section 
106(f)(7)(A)  of  the  1949  Act  provides 
that  the  level  of  support  for  the  2000 
crop  of  burley  tobacco  shall  be: 

(1)  The  level,  in  cents  per  pound,  at 
which  the  1999  crop  of  burley  tobacco 
was  supported,  plus  or  minus, 


(a)  An  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of 
the  total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved 
in  relation  to  demand,  of: 

(i)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 


determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than: 

(n)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  die 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and 

(ii)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
the  tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 

The  difference  between  the  two  5-year 
averages  (i.e.,  the  difference  between  (i) 
(I)  and  (II))  is  1.5  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1,  1999  to  December  31,  1999, 
is  1.8  cents  per  pound.  Applying  these 
components  to  the  price  support 
formula  (1.5  cents  per  pound,  two-thirds 
weight;  1.8  cents  per  pound,  one-third 
weight)  results  in  a  weighted  total  of  1.6 
cents  per  pound.  As  indicated,  section 
106(f)(7)(a)  of  die  1949  Act  provides  that 
the  Secretary  may,  on  the  basis  of 
supply  and  demand  conditions,  limit 
the  change  in  the  price  support  level  to 
no  less  than  65  percent  of  that  amount. 
However,  because  the  increase  in  price 
support  is  less  than  the  cost  of 
production,  the  increase  was  not 
limited.  Accordingly,  the  2000  crop  of 
burley  tobacco  will  be  supported  at 
180.5  cents  per  pound,  1.6  cents  higher 
than  in  1999. 

List  of  Subiects 

7  CFR  Part  723 

Acreage  allotments.  Cigarettes. 
Marketing  quotas.  Penalties,  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  1464 

Loan  programs — tobacco,  Price 
support  programs — tobacco.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  7  CFR  parts  723  and 
1464  are  amended  as  follows: 

PART  72a-TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 


Authority:  7  U.S.C.  1301. 1311-1314. 
1314-1, 1314b.  1314b-l.  1314b-2.  1314c, 
1314d,  1314e,  1314f,  1314i,  1315,  1316, 1362. 
1363.  1372-75,  1421,  1445-1,  and  1445-2. 

2.  Section  723.112  is  amended  by: 

(a)  Adding  and  reserving  paragraph 

(gl- 

(b)  Adding  paragraph  (h)  to  read  as 
follows: 

§723.112    Burley  (type  31)  tobacco. 

***** 

(g)  [Reserved] 

(h)  The  2000-crop  national  marketing 
quota  is  247.4  million  pounds. 

PART  1464— TOBACCO 

3.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423,  1441.  1445. 
1445-1  and  1445-2;  15  U.S.C.  714b  and  714c. 

4.  Section  1464.19  is  amended  by: 

(a)  Adding  and  reserving  paragraph 

(g)- 

(b)  Adding  paragraph  (h)  to  read  as 
follows: 

§1464.19    Burley  (type  31)  tobacco. 

***** 

(g)  [Reserved] 

(h)  The  2000  crop  national  price 
support  level  is  180.5  cents  per  pound. 

Signed  at  Washington,  D.C.,  on  December 
8,  2000. 

Keith  KeUy, 

Administrator,  Farm  Service  Agency  and 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  00-31957  Filed  12-14-00;  8:45  am] 

BILIJNG  CODE  3410-a5-P 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  0 

Rules  of  Practice 

AGENCY:  Federal  Trade  Commission 
(FTC). 

ACTION:  Final  rule  amendments. 

SUMMARY:  The  Commission  is  updating 
and  making  other  technical  corrections 
and  changes  to  the  agency's  description 
of  its  organization  and  activities  in  Part 
0  of  its  Rules  of  Practice. 
EFFECTIVE  DATE:  December  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Tang,  Attorney,  Office  of  General 
Counsel,  FTC,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
(202)  32&-2447,  atang@ftc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  amending  Part  0  of  its 
Rules  of  Practice,  16  CFR  Part  0,  to 
update  and  make  other  technical 


clarifications,  corrections,  and  changes 
to  the  description  of  the  agency's 
organization  and  activities. 

Rule  0.2.  16  CFR  0.2  (official  address): 
The  Commission  is  amending  this  rule 
to  include  the  address  of  the 
Commission's  Web  site,  www.ftc.gov. 

Rule  0.4,  16  CFR  0.4  (laws 
administered):  The  Commission  is 
adding  more  recent  statutes  to  the  list  of 
laws  that  the  FTC  enforces  or 
administers  and  correcting  certain  other 
omissions  and  citations. 

Rule  0.7,16  CFR  0.7  (delegation  of 
functions):  The  Commission  is  revising 
this  rule  to  note  the  Commission's 
discretionary  authority  to  review 
delegated  matters  upon  its  own 
initiative  or  upon  petition,  as  provided 
in  section  1(b)  of  Reorganization  Plan 
No.  4  of  1961.  Relevant  procedures  and 
standards  for  matters  subject  to 
Commission  review  are  already  set  forth 
elsewhere  in  the  Commission's  Rules  of 
Practice.  See,  e.g.,  16  CFR  4.2,  4.3. 

Rule  0.9,  16  CFR  0.9  (organizational 
structure):  The  Commission  is  making  a 
conforming  amendment  to  include  the 
Office  of  Inspector  General.  See  also 
infra  discussion  of  Rule  0.13. 

fli27e  0.10.16  CFR  0.10  (Office  of  the 
Executive  Director):  The  Commission  is 
amending  this  description  to  reflect 
changes  in  the  organization  and 
responsibilities  of  the  Executive 
Director's  office. 

Rule  0.11,  16  CFR  0.11  (Office  of  the 
General  Counsel):  The  Commission  is 
amending  this  description  to  revise  and 
update  the  description  of  the  Office's 
functions  and  activities,  which  include 
ethics,  as  well  as  FOIA  and  Privacy  Act 
functions  now  consolidated  in  this 
office.  See  63  FR  45643  (Aug.  26,  1998). 

Rule  0.12.16  CFR  0.12  (C^ice  of  the 
Secretary):  The  Commission  is  revising 
this  description  to  note  the  Secretary's 
role  in  the  legal  publication  of  the 
agency's  Federal  Register  notices  and 
the  reporting  of  its  official  decisions, 
which  was  previously  included  in  the 
description  for  the  Office  of  Executive 
Director. 

Rule  0.13.16  CFR  0.13  (Office  of  the 
Inspector  General):  The  Commission  is 
adding  a  description  of  the  Office  of 
Inspector  General,  which  was 
previously  omitted. 

Rule  0.14.  16  CFR  0.14  (Office  of  the 
Administrative  Law  fudges):  The 
Commission  is  amending  this 
description  to  clarify  that  the  functions 
performed  by  Administrative  Law 
Judges  are  not  Umited  to  fact-finding  but 
also  include  initial  rulings  on 
conclusions  of  law. 

Rule  0.16.16  CFR  0.16  (Bureau  of 
Competition):  The  Commission  is 
revising  this  description  to  note  the 
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Bureau's  educational,  advisory,  and 
international  assistance  activities. 

Rule  0.17,16  CFR  0. 1 7  (Bureau  of 
Consumer  Protection):  The  Commission 
is  revising  this  description  to  reflect  the 
previous  transfer  of  the  agency's  public 
"reading  room"  operations  to  this 
Bureau,  complementing  the  Bureau's 
dther  consmner  and  business  education 
activities,  and  to  include  section  13(b) 
of  the  FTC  Act  among  the  remedial 
authorities  cited  in  the  description. 

Rule  0.19.16  CFR  0.19  (regional 
offices):  The  Commission  is  amending 
paragraph  (a)  to  revise  and  update  the 
description  of  the  Regional  Offices' 
responsibilities. 

The  Administrative  Procedure  Act 
does  not  require  prior  public  notice  and 
comment  on  these  amendments  because 
they  relate  solely  to  rules  of  agency, 
organization,  procedure  or  practice.  5 
U.S.C.  553(b)(A).  For  this  reason,  the 
Regulatory  Flexibility  Act  also  does  not 
require  an  initial  or  final  regulatory 
flexibility  analysis.  See  5  U.S.C.  603, 
604. 

List  of  Subfects  in  16  CFR  Fart  0 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  Title  16,  chapter  I, 
subchapter  A,  of  the  Code  of  Federal 
Regulations,  as  follows: 

SUBCHAPTER  A— ORGANIZATION, 
PROCEDURES  AND  RULES  OF  PRACTICE 

PART  0— ORGANIZATION 

1 .  Revise  the  authority  for  part  0  to 
read  as  follows: 

Authority:  5  U.S.C.  552(a)(1);  15  U.S.C. 
46(g). 

2.  Amend  §  0.2  by  adding  the 
following  sentence  to  the  end  of  the 
section: 

§0.2    Official  address. 

*  *   *  The  Commission's  Web  site 
address  is  www.ftc.gov. 

3.  Revise  §  0.4  to  read  as  follows: 

§0.4    Laws  administered. 

The  Corrunission  exercises 
enforcement  and  administrative 
authority  under  the  Federal  Trade 
Commission  Act  (15  U.S.C.  41-58), 
Clayton  Act  (15  U.S.C.  12-27), 
Robinson-Patman  Act  (15  U.S.C.  13- 
13b,  21a),  Webb-Pomerene  (Export 
Trade)  Act  (15  U.S.C.  61-66),  Packers 
and  Stockyards  Act  (7  U.S.C.  181-229), 
Wool  Products  Labeling  Act  of  1939  (15 
U.S.C.  68-68J),  Lanham  Trade-Mark  Act 
(15  U.S.C.  1064),  Fur  Products  Labeling 
Act  (15  U.S.C.  69-69J),  Textile  Fiber 


Products  Identification  Act  (15  U.S.C. 
7O-70k),  Federal  Cigarette  Labeling  and 
Advertising  Act  (15  U.S.C.  1331-1340), 
Fair  Packaging  and  Labeling  Act  (15 
U.S.C.  1451-1461).  Truth  in  Lending 
Act  (15  U.S.C.  1601-1667f),  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681-1681u), 
Fair  Credit  Billing  Act  (15  U.S.C.  1666- 
1666J),  Equal  Credit  Opportunity  Act 
(15  U.S.C.  1691-169lf),  Fair  Debt 
Collection  Practices  Act  (15  U.S.C. 
1692-1692o),  Electronic  Fund  Transfer 
Act  (15  U.S.C.  1693-1693r),  Hobby 
Protection  Act  (15  U.S.C.  2101-2106), 
Magnuson-Moss  Warranty — Federal 
Trade  Commission  Improvement  Act 
(15  U.S.C.  2301-2312,  45-58),  Energy 
Policy  and  Conservation  Act  (42  U.S.C. 
6201-6422,  15  U.S.C.  2008),  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976  (15  U.S.C.  18a),  Petroleum 
Marketing  Practices  Act  (15  U.S.C. 
2801-2841),  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401-4408),  Telephone 
Disclosure  and  Dispute  Resolution  Act 
of  1992  (l5  U.S.C.  5701-5724), 
Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act  (15  U.S.C.  6101- 
6108),  International  Antitrust 
Enforcement  Assistance  Act  of  1994  (15 
U.S.C.  46, 57b-l,  1311-1312,  6201  & 
note,  6202-6212),  Credit  Repair 
Organizations  Act  (15  U.S.C.  1679- 
1679J),  Children's  Online  Privacy 
Protection  Act  (15  U.S.C.  6501-6506), 
Identity  Theft  Assumption  and 
Deterrence  Act  of  1998  (18  U.S.C.  1028 
note),  Gramm-Leach-Bliley  Act  (15 
U.S.C.  6801-6809),  and  other  Federal 
statutes. 

4.  Revise  §0.7  to  read  as  follows: 

§  0.7    Delegation  of  functions. 

The  Commission,  under  the  authority 
provided  by  Reorganization  Plan  No.  4 
of  1961,  may  delegate,  by  published 
order  or  rule,  certain  of  its  functions  to 
a  division  of  the  Commission,  an 
individual  Commissioner,  an 
administrative  law  judge,  or  an 
employee  or  employee  board,  and 
retains  a  discretionary  right  to  review 
such  delegated  action  upon  its  own 
initiative  or  upon  petition  of  a  party  to 
or  an  intervener  in  such  action. 

5.  Revise  §  0.9  to  read  as  follows: 

§0.9    Organization  structure. 

The  Federal  Trade  Commission 
comprises  the  following  principal  imits: 
Office  of  the  Executive  Director;  Office 
of  the  General  Coimsel;  Office  of  tbe 
Secretary;  Office  of  the  Inspector 
General;  Office  of  Administrative  Law 
Judges;  Bureau  of  Competition;  Bureau 
of  Consumer  Protection;  Bureau  of 
Economics;  and  the  Regional  Offices. 

6.  Revise  §  0.10  to  read  as  follows: 


§  0.1 0    Office  of  the  Executive  Director. 

The  Executive  Director,  under  the 
direction  of  the  Chairman,  is  the  chief 
operating  official  who  develops  and 
implements  management  and 
administrative  policies,  programs  and 
directives  for  the  Commission.  The 
Executive  Director  works  closely  with 
the  Bureaus  on  strategic  planning  and 
assessing  the  management  and  resource 
implications  of  any  proposed  action.  In 
addition,  the  Executive  Director 
manages  the  Commission's  facilities  and 
administrative  services,  financial 
management,  information  technology, 
and  human  resources. 

7.  Revise  §  0.11  to  read  as  follows: 

§  0.1 1    Office  of  ttie  General  Counsel. 

The  General  Counsel  is  the 
Commission's  chief  law  officer  and 
adviser,  who  renders  necessary  legal 
services  to  the  Commission,  represents 
the  Commission  in  the  Federal  and  State 
courts,  advises  the  Commission  and 
other  agency  officials  and  staff  with 
respect  to  questions  of  law  and  policy, 
including  advice  with  respect  to 
legislative  matters  and  ethics,  and 
responds  to  requests  and  appeals  filed 
under  the  Freedom  of  Information  and 
Privacy  Acts  and  to  intra-  and 
intergovernmental  access  requests. 

8.  Revise  §  0.12  to  read  as  follows: 

§  0.1 2    Office  of  the  Secretary. 

The  Secretary  is  responsible  for  the 
minutes  of  Commission  meetings  and  is 
the  legal  custodian  of  the  Commission's 
seal,  property,  papers,  and  records, 
including  legal  and  public  records.  The 
Secretary,  or  in  the  Secretary's  absence 
an  Acting  Secretary  designated  by  the 
Commission,  signs  Commission  orders 
and  official  correspondence.  In 
addition,  the  Secretary  is  responsible  for 
the  publication  of  all  Commission 
actions  that  appear  in  the  Federal 
Register  and  for  the  publication  of 
Federal  Trade  Commission  Decisions. 

9.  Add  §  0.13  to  read  as  follows: 

§  0.1 3    Office  of  the  Inspector  General. 

The  Office  of  Inspector  General  (OIG) 
was  established  within  the  Federal 
Trade  Commission  in  1989  as  required 
by  the  Inspector  General  Act 
Amendments  of  1988  (5  U.S.C.  app.  3). 
The  OIG  promotes  the  economy, 
efficiency  and  effectiveness  of  FTC 
programs  and  operations.  To  this  end, 
the  OIG  independently  conducts  audits 
and  investigations  to  find  and  prevent 
fraud,  waste,  and  abuse  within  the 
agency. 

10.  Amend  §0.14  by  revising  the  first 
sentence  to  read  as  follows: 


§0.14    Office  of  the  Administrative  Law 
Judges. 

Administrative  law  judges  are 
officials  to  whom  the  Commission,  in 
accordance  with  law,  delegates  the 
initial  performance  of  statutory  fact- 
finding functions  and  initial  rulings  on 
conclusions  of  law,  to  be  exercised  in 
conformity  vdth  Commission  decisions 
and  policy  directives  and  with  its  Rules 
of  Practice. 
***** 

11.  Revise  §  0.16  to  read  as  follows: 

§0.16    Bureau  of  Competition. 

The  Bureau  is  responsible  for 
enforcing  Federal  antitrust  and  trade 
regulation  laws  imder  section  5  of  the 
Federal  Trade  Commission  Act,  the 
Clayton  Act,  and  a  number  of  other 
special  statutes  that  the  Commission  is 
charged  with  enforcing.  The  Bureau's 
work  aims  to  preserve  the  free  market 
system  and  assure  the  unfettered 
operation  of  the  forces  of  supply  and 
demand.  Its  activities  seek  to  ensure 
price  competition,  quality  products  and 
services  and  efficient  operation  of  the 
national  economy.  The  Bureau  carries 
out  its  responsibilities  by  investigating 
alleged  law  violations,  and 
recommending  to  the  Commission  such 
further  action  as  may  be  appropriate. 
Such  action  may  include  injxmctive  and 
other  equitable  relief  in  Federal  district 
court,  complaint  and  litigation  before 
the  agency's  administrative  law  judges, 
formal  nonadjudicative  settlement  of 
complaints,  trade  regulation  rules,  or 
reports.  The  Bureau  also  conducts 
compliance  investigations  and  initiates 
proceedings  for  civil  penalties  to  assiore 
compliance  with  final  Commission 
orders  dealing  with  competition  and 
trade  restraint  matters.  The  Biu-eau's 
activities  also  include  business  and 
consumer  education  and  staff  advice  on 
competition  laws  and  compliance,  and 
liaison  functions  with  respect  to  foreign 
antitrust  and  competition  law 
enforcement  agencies  and  organizations, 
including  requests  for  international 
enforcement  assistance. 

12.  Revise  §  0.17  to  read  as  follows: 

§  0.17    Bureau  of  Consumer  Protection. 

The  Bureau  investigates  unfair  or 
deceptive  acts  or  practices  under  section 
5  of  the  Federal  Trade  Commission  Act 
as  well  as  potential  violations  of 
numerous  special  statutes  which  the 
Commission  is  charged  with  enforcing. 
It  prosecutes  before  the  agency's 
administrative  law  judges  alleged 
violations  of  law  after  issuance  of  a 
complaint  by  the  Commission  or  obtains 
through  negotiation  consented-to  orders, 
which  must  be  accepted  and  issued  by 
the  Commission.  In  consultation  with 


the  General  Coimsel,  the  Buireau  may 
also  seek  injunctive  or  other  equitable 
relief  under  section  13(b)  of  the  Federal 
Trade  Commission  Act.  The  Bureau 
participates  in  trade  regulation 
rulemaking  proceedings  under  section 
18(a)(1)(B)  of  the  Federal  Trade 
Commission  Act  and  other  rulemaking 
proceedings  under  statutory  authority.  It 
investigates  compliance  with  final 
orders  and  trade  regulation  rules  and 
seeks  civil  penalties  or  consumer 
redress  for  their  violation,  as  well  as 
injunctive  and  other  equitable  relief 
imder  section  13(b)  of  the  Act.  In 
addition,  the  Bureau  seeks  to  educate 
both  consumers  and  the  business 
commimity  about  the  laws  it  enforces, 
and  to  assist  and  cooperate  with  other 
state,  local,  foreign,  and  international 
agencies  and  organizations  in  consumer 
protection  enforcement  and  regulatory 
matters.  The  Bureau  also  maintains  the 
agency's  public  reference  facilities, 
where  the  public  may  inspect  and  copy 
a  current  index  of  opinions,  orders, 
statements  of  policy  and  interpretations, 
staff  manuals  and  instructions  that 
affect  any  member  of  the  public,  and 
other  public  records  of  the  Commission. 

13.  Amend  §  0.19  by  revising 
paragraph  (a)  to  read  as  follows: 

§0.19    The  Regional  Offices. 

(a)  These  offices  are  investigatory 
arms  of  the  Commission,  and  have 
responsibility  for  investigational,  trial, 
compliance,  and  consumer  educational 
activities  as  delegated  by  the 
Commission.  They  are  imder  the  general 
supervision  of  the  Office  of  the 
Executive  Director,  and  clear  their 
activities  through  the  appropriate 
operating  Bureaus. 
***** 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-31775  Filed  12-14-00;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 
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RIN  1S45-AV92 

Relief  for  Service  in  Combat  Zone  and 
for  Presidenttally  Declared  Disaster 

agency:  bitemal  Revenue  Service  (ERS), 

Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  the  postponement 
of  certain  tax-related  deadlines  due 
either  to  service  in  a  combat  zone  or  a 
Presidentially  declared  disaster.  The 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Relief  Act  of 
1997.  The  regulations  affect  taxpayers 
serving  in  a  combat  zone  and  taxpayers 
affected  by  a  Presidentially  declared 
disaster. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  30,  1999. 

Applicability  Dates:  For  dates  of 
applicability,  see  §§  301. 7508-1  (b)  and 
301.7508A-l(h). 

FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  E.  Finkenaur.  (202)  622-4940 
(not  a  toll-fi^e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301)  under 
section  7508  of  the  Internal  Revenue 
Code  (Code),  relating  to  postponement 
of  certain  acts  by  reason  of  service  in  a 
combat  zone,  and  section  7508A, 
relating  to  postponement  of  certain  tax- 
related  deadlines  by  reason  of  a 
Presidentially  declared  disaster.  Sedjii 
7508A  was  added  to  the  Code  by  section 
911  of  the  Taxpayer  Relief  Act  of  1997, 
Public  Law  105-34  (111  Stat.  788), 
effective  for  any  period  for  performing 
an  act  that  has  not  expired  before 
August  5,  1997. 

A  notice  of  proposed  rulemaking 
(REG-101492-98)  was  published  in  the 
Federal  Register  (64  FR  73444)  on 
December  30,  1999.  No  public  hearing 
was  requested  or  held.  One  comment 
letter  was  received.  After  consideration 
of  the  comments,  the  proposed 
regulations  are  adopted  as  modified  by 
this  Treasury  decision.  The  comments 
are  discussed  below. 

Summary  of  Comments 

1 .  IRA  and  Pension  Contribution 
Deadlines 

Section  301.7508A-l(c)(l)  of  the 
proposed  regulations  lists  various  tax- 
related  deadlines  that  may  be 
postponed.  The  commentator 
recommends  that  deadlines  for 
contributions  to  an  individual 
retirement  account  (IRA)  or  a  pension 
plan  be  added  to  the  list.  The  final 
regulations  adopt  this  recommendation 
and  also  add  the  deadline  for  rollover 
contributions. 

2.  Notification  of  IRS  When  Taxpayer 
Moves  Out  of  Disaster  Area 

The  commentator  suggests  that  the 
IRS  develop  a  simple  procedure  for 
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taxpayers  to  notify  the  IRS  when  they 
move  out  of  a  Presidentially  declared 
disaster  area.  The  commentator  believes 
that  the  notification  would  ensure  that 
relief  imder  section  7508A  will 
automatically  apply  to  a  taxpayer  who 
has  moved  out  of  a  Presidentially 
declared  disaster  area.  Such  taxpayers 
could  also  be  advised  of  any  further 
relevant  filing  guidance  regarding  the 
disaster. 

The  final  regulations  do  not  adopt  this 
suggestion  because  it  is  not  necessary 
for  taxpayers  moving  out  of  a  disaster 
area  to  notify  the  IRS  to  obtain  relief 
imder  section  7508A.  When  a 
Presidentially  declared  disaster  occurs, 
the  IRS  makes  a  decision  whether  to 
grant  relief  to  taxpayers  affected  by  the 
disaster.  If  a  decision  is  made  to  grant 
relief,  the  IRS  identifies  most  affected 
taxpayers  located  in  the  disaster  area 
and  places  a  marker  on  the  affected  tax 
accoimts.  A  subsequent  change  of 
address  will  not  remove  the  marker 
from  the  tax  account.  Thus,  an  affected 
taxpayer  who  relocates  outside  a 
disaster  area  will  still  automatically 
receive  disaster  relief. 

Because  the  IRS  may  not  be  able  to 
identify  all  taxpayers  potentiedly 
affected  by  a  Presidentially  declared 
disaster,  some  taxpayers  may  have  to 
identify  themselves  to  the  IRS  to  receive 
relief.  To  ensure  that  they  receive  the 
relief  for  which  they  are  eligible,  the  IRS 
typically  issues  public  guidance,  such 
as  a  news  release,  that  describes  how  to 
claim  relief.  The  guidance  instructs 
taxpayers  how  to  note  on  their  tax 
retvun  that  they  are  affected  taxpayers, 
and  what,  if  any,  additional  information 
should  be  attached.  When  the  IRS 
processes  these  tax  returns,  it  manually 
places  the  disaster  relief  marker  on  the 
tax  account.  Subsequent  changes  of 
address  will  not  affect  the  grant  of  relief. 

3.  Definition  of  Affected  Taxpayer 

The  regulations  list  seven  types  of 
affected  taxpayers,  including  "any 
business  whose  principal  place  of 
business  is  located  in  a  covered  disaster 
area."  The  commentator  recommends 
that  this  definition  be  expanded  to 
include  all  owners  of  a  business. 

The  final  regulations  do  not  adopt  this 
recommendation.  The  IRS  and  Treasury 
Department  believe  that  the  definition 
of  affected  taxpayer  in  the  proposed 
regulations  is  sufficiently  broad  to  cover 
all  taxpayers  within  the  intended  scope 
of  section  7508A.  Although  the  final 
regulations  do  not  provide  a  specific 
rule  for  business  owners  (other  than  sole 
proprietors),  the  IRS  may  nonetheless 
make  a  determination  based  on  the  facts 
and  circumstances  in  a  particular  case 
that  a  business  owner  is  an  affected 


taxpayer  xmder  either  §  301.7508A- 
l{d)(l)(iv),  which  applies  to  an 
individual  whose  principal  residence  is 
not  located  in  a  disaster  area,  but  whose 
records  necessary  to  meet  the  deadline 
for  a  specified  act  are  maintained  in  a 
covered  disaster  area,  or  under 
§  301.7508A-l(d)(l)(vii),  which  applies 
to  any  other  person  determined  by  the 
IRS  to  be  affected  by  a  Presidentially 
declared  disaster.  For  example,  in  the 
case  of  a  partnership,  it  is  expected  that 
partners  whose  ability  to  meet  a 
deadline  is  significantly  affected  by  a 
Presidentially  declared  disaster  will  be 
granted  relief. 

4.  Deadline  for  Tax  Deposits 

The  commentator  also  recommends 
that  the  deadline  for  tax  deposits  under 
section  6302  be  added  to  the  list.  The 
commentator  states  that  no  distinction 
should  be  drawn  between  tax  payments 
and  tax  deposits  and  that  allowing  a 
postponement  of  deposits  would  be  less 
cumbersome  than  waiving  the  section 
6656  deposit  penalties  for  reasonable 
cause.  To  the  contrary,  due  to  the 
fi^quency  with  which  tax  deposits  are 
due,  the  IRS  believes  it  would  be  more 
administratively  cumbersome  to  defer 
those  deadlines.  However,  in  cases 
where  taxpayers  are  unable  to  make 
timely  tax  deposits  imder  section  6302 
because  of  a  Presidentially  declared 
disaster,  the  ERS  will  consider  a 
reasonable  cause  waiver  of  the  section 
6656  failure  to  deposit  penalty  on  a  case 
by  case  basis.  The  IRS  believes  such  a 
system  is  more  administrable.  Thus,  this 
comment  has  not  been  adopted  by  the 
final  regulations. 

Explanation  of  Other  Revisions 

Section  301.7508A-l{c)(l)  of  the  final 
regulations  expands  the  acts  for  which 
disaster  relief  is  available  to  include:  the 
filing  of  generation-skipping  transfer  tax 
retvims;  the  payment  of  generation- 
skipping  transfer  tax;  and  the  filing  of 
any  petition  with  the  Tax  Court. 

Sections  301.7508A-l{d)(l)(ii)  and 
(iv)  of  the  final  regulations  have  been 
revised  to  clarify  that  affected  taxpayer 
includes  any  business  entity  or  sole 
proprietor  whose  principal  place  of 
business  is  located  in  a  covered  disaster 
area. 

Example  5  of  the  final  regulations 
clarifies  the  application  of  section 
7508A  to  the  lookback  period  in  section 
6511(b)(2)(A).  This  period  limits  the 
amount  that  may  be  refunded  to  the 
taxpayer  when  a  timely  claim  is  filed 
under  section  6511(a).  In  Example  5,  H 
and  W  timely  file  their  2001  income  tax 
return  on  April  15,  2002.  Example  5 
states  that  an  amended  return  for  2001 
will  be  timely  if  it  is  filed  on  or  before 


July  14,  2005.  As  clarified  by  the  final 
regulations.  Example  5  further  states 
that  the  section  6511(b)(2)(A)  lookback 
period  runs  from  July  14,  2005,  back  to 
April  15,  2002.  Thus,  the  taxpayers  are 
allowed  a  refund  of  estimated  tax  and 
tax  withheld  from  wages  for  2001 , 
deemed  paid  on  April  15,  2002,  under 
section  6513(b). 

The  final  regulations  also  clarify 
Examples  6  and  7.  Under  §  301.7508A- 
1(f)  of  the  final  regulations,  if  there  is  an 
extension  of  time  to  file  income  tax 
retiuns  under  section  6081  and  to  pay 
income  tax  with  respect  to  such  returns 
imder  section  6161,  and  a  postponement 
of  tax-related  deadlines  under  section 
7508 A,  interest  on  an  underpayment 
that  arises  during  such  period  is  abated 
under  section  6404(h)  for  the  period  of 
time  disregarded  under  section  7508A. 
This  is  illustrated  by  Example  8.  By 
contrast,  in  Examples  6  and  7, 
extensions  were  not  granted  under 
sections  6081  and  6161  and  interest  was 
not  abated  under  section  6404(h). 
Therefore,  in  Examples  6  and  7,  no 
interest  abatement  would  be  permitted 
regardless  of  whether  the  underpayment 
arose  before  or  during  the  extension 
period.  Therefore,  Examples  6  and  7  are 
amended  by  removing  the  statement 
that  interest  is  not  abated  "because  the 
underpayment  arose  prior  to  the 
extension  period"  and  clarifying  that 
because  no  extensions  under  sections 
6081  and  6161  were  granted,  interest 
was  not  abated  under  section  6404(h). 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
final  regulations  was  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Bridget  E.  Finkenaur, 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 


Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding 
entries  in  numerical  order  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  301.7508-1  also  issued  under  26 
U.S.C.  7508(a)(l)(K); 

Section  301. 7508 A-1  also  issued  under  26 
U.S.C.  7508(a)(l)(K)  and  7508A(a);  *   *   * 

Far.  2.  Section  301.7508-1  is  added  to 
read  as  follows: 

§  301 .7508-1     Time  for  performing  certain 
acts  postponed  by  reason  of  service  in  a 
combat  zone. 

(a)  General  rule.  The  period  of  time 
that  may  be  disregarded  for  performing 
certain  acts  under  section  7508  applies  • 
to  acts  described  in  section  7508(a)(1) 
and  to  other  acts  specified  in  a  revenue 
ruling,  revenue  procedure,  notice,  or 
other  guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §601. 601  (d)(2)  of 
this  chapter). 

(b)  Effective  date.  This  section  applies 
to  any  period  for  performing  an  act  that 
has  not  expired  before  December  30, 
1999. 

Par.  3.  Section  301. 7508 A-1  is  added 
to  read  as  follows: 

§  30 1 .  7508 A- 1     Postponement  of  certain 
tax-related  deadlines  by  reason  of 
Presidentially  declared  disaster. 

(a)  Scope.  This  section  provides  rules 
by  which  the  Internal  Revenue  Service 
(IRS)  may  postpone  deadlines  for 
performing  certain  acts  with  respect  to 
taxes  other  than  taxes  not  administered 
by  the  IRS  such  as  firearms  tax  (chapter 
32,  section  4181);  harbor  maintenance 
tax  (chapter  36,  section  4461);  and 
alcohol  and  tobacco  taxes  (subtitle  E). 

(b)  Postponed  deadlines.  For  any  tax, 
penalty,  additional  amount,  or  addition 
to  the  tax  of  an  affected  taxpayer  (as 
defined  in  paragraph  (d)(1)  of  this 
section),  the  IRS  may  disregard  a  period 
of  up  to  90  days  in  determining,  under 
the  internal  revenue  laws — 

(1)  Whether  any  or  all  of  the  acts 
described  in  paragraph  (c)  of  this 
section  were  performed  within  the  time 
prescribed;  and 


(2)  The  amount  of  any  credit  or 
refund. 

(c)  Acts  for  which  a  period  may  be 
disregarded — (1)  Acts  performed  by 
taxpayers.  Paragraph  (b)  of  this  section 
applies  to  the  following  acts  performed 
by  affected  taxpayers  (as  defined  in 
paragraph  (d)(1)  of  this  section) — 

(i)  Filing  any  return  of  income  tax, 
estate  tax,  gift  tax,  generation-skipping 
transfer  tax,  excise  tax  (other  than 
firearms  tax  (chapter  32,  section  4181); 
harbor  maintenance  tax  (chapter  36, 
section  4461);  and  alcohol  and  tobacco 
taxes  (subtitle  E)),  or  employment  tax 
(including  income  tax  withheld  at 
source  and  income  tax  imposed  by 
subtitle  C  or  any  law  superseded 

thereby); 

(ii)  Paying.any  income  tax,  estate  tax, 
gift  tax,  generation-skipping  transfer  tax, 
excise  tax  (other  than  firearms  tax 
(chapter  32,  section  4181);  harbor 
maintenance  tax  (chapter  36,  section 
4461);  and  alcohol  and  tobacco  taxes 
(subtitle  E)),  employment  tax  (including 
income  tax  withheld  at  source  and 
income  tax  imposed  by  subtitle  C  or  any 
law  superseded  thereby),  any 
installment  of  those  taxes  (including 
payment  under  section  6159  relating  to 
installment  agreements),  or  of  any  other 
liability  to  the  United  States  in  respect 
thereof,  but  not  including  deposits  of 
taxes  pursuant  to  section  6302  and  the 
regulations  under  section  6302; 

(iii)  Making  contributions  to  a 
qualified  retirement  plan  (within  the 
meaning  of  section  4974(c))  under 
section  219(f)(3),  404(a)(6),  404(h)(1)(B), 
or  404(m)(2);  making  distributions 
under  section  408(d)(4);  recharacterizing 
contributions  under  section  408A(d)(6); 
or  making  a  rollover  under  section 
402(c),  403(a)(4),  403(b)(8),  or  408(d)(3); 

(iv)  Filing  a  petition  with  the  Tax 
Court,  or  for  review  of  a  decision 
rendered  by  the  Tax  Court; 

(v)  Filing  a  claim  for  credit  or  refund 
of  any  tax; 

(vij  Bringing  suit  upon  a  claim  for 
credit  or  refund  of  any  tax;  and 

(vii)  Any  other  act  specified  in  a 
revenue  ruling,  revenue  procedure, 
notice,  announcement,  news  release,  or 
other  guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter). 

(2)  Acts  performed  by  the  government. 
Paragraph  (b)  of  this  section  applies  to 
the  following  acts  performed  by  the 
government — 

(i)  Assessing  any  tax; 

(ii)  Giving  or  making  any  notice  or 
demand  for  the  payment  of  any  tax,  or 
with  respect  to  any  liability  to  the 
United  States  in  respect  of  any  tax; 

(iii)  Collecting  by  the  Secretary,  by 
levy  or  otherwise,  of  the  amount  of  any 
liability  in  respect  of  any  tax; 


(iv)  Bringing  suit  by  the  United  States, 
or  any  officer  on  its  behalf,  in  respect  of 
any  liability  in  respect  of  any  tax; 

(v)  Allowing  a  credit  or  refund  of  any 
tax;  and 

(vi)  Any  other  act  specified  in  a 
revenue  ruling,  revenue  procedure, 
notice,  or  other  guidance  published  in 
the  Internal  Revenue  Bulletin  (see 
§  601.601(d)(2)  of  this  chapter). 

(d)  Definitions — (1)  Affected  taxpayer 
means — 

(i)  Any  individual  whose  principal 
residence  (for  purposes  of  section 
1033(h)(4))  is  located  in  a  covered 
disaster  area; 

(ii)  Any  business  entity  or  sole 
proprietor  whose  principal  place  of 
business  is  located  in  a  covered  disaster 
area; 

(iii)  Any  individual  who  is  a  relief 
worker  affiliated  with  a  recognized 
government  or  philanthropic 
organization  and  who  is  assisting  in  a 
covered  disaster  area: 

(iv)  Any  individual  whose  principal 
residence  (for  purposes  of  section 
1033(h)(4)),  or  any  business  entity  or 
sole  proprietor  whose  principal  place  of 
business  is  not  located  in  a  covered 
disaster  area,  but  whose  records 
necessary  to  meet  a  deadline  for  an  act 
specified  in  paragraph  (c)  of  this  section 
are  maintained  in  a  covered  disaster 
area; 

(v)  Any  estate  or  trust  that  has  tax 
records  necessary  to  meet  a  deadline  for 
an  act  specified  in  paragraph  (c)  of  this 
section  and  that  are  maintained  in  a 
covered  disaster  area; 

(vi)  The  spouse  of  an  affected 
taxpayer,  solely  with  regard  to  a  joint 
return  of  the  husband  and  wife;  or 

(vii)  Any  other  person  determined  by 
the  IRS  to  be  affected  by  a  Presidentially 
declared  disaster  (within  the  meaning  of 
section  1033(h)(3)). 

(2)  Covered  disaster  area  means  an 
area  of  a  Presidentially  declared  disaster 
(within  the  meaning  of  section 
1033(h)(3))  to  which  the  IRS  has 
determined  paragraph  (b)  of  this  section 
applies. 

(e)  Notice  of  postponement  of  certain 
acts.  U  any  tax-related  deadline  is 
postponed  under  section  7508A  and  this 
section,  the  IRS  will  publish  a  revenue 
ruling,  revenue  procedure,  notice, 
announcement,  news  release,  or  other 
guidance  published  in  the  Internal 
Revenue  Bulletin  (see  §  601.601(d)(2)  of 
this  chapter)  describing  the  acts 
postponed,  the  number  of  days 
disregarded  with  respect  to  each  act,  the 
time  period  to  which  the  postponement 
applies,  and  the  location  of  the  covered 
disaster  area.  Guidance  under  this 
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paragraph  (e)  will  be  published  as  soon 
as  practicable  after  the  declaration  of  a 
Presidentially  declared  disaster. 

(f)  Abatement  of  interest  under 
section  6404(h).  In  the  case  of  a 
Presidentially  declared  discister,  if  there 
is  an  extension  of  time  to  file  income  tax 
returns  under  section  6081  and  to  pay 
income  tax  with  respect  to  such  returns 
under  section  6161,  and,  in  addition,  a 
postponement  of  tax-related  deadlines 
under  section  7508A,  interest  on  an 
underpayment  of  income  tax  that  arises 
dming  such  period  will  be  abated  imder 
section  6404(h)  for  the  period  of  time 
disregarded  under  section  7508A  in 
addition  to  the  period  of  time  covered 
by  the  extension  of  time  to  file  and  the 
extension  of  time  to  pay. 

(g)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Corporation  M,  a  calendar 
year  taxpayer,  has  its  principal  place  of 
business  in  County  A  in  State  X.  Pursuant  to 
a  timely  filed  request  for  extension  of  time 
to  file.  Corporation  M's  1999  Form  1120, 
"U.S.  Corporation  Income  Tax  Return,"  is 
due  on  September  15,  2000.  Also  due  on 
September  15,  2000,  is  Corporation  M's  third 
quarter  estimated  tax  payment  for  2000. 
Corporation  M's  2000  third  quarter  Form  720, 
"Quarterly  Federal  Excise  Tax  Return,"  and 
third  quarter  Form  941,  "Employer's 
Quarterly  Federal  Tax  Return,"  are  due  on 
October  31,  2000.  In  addition.  Corporation  M 
has  an  employment  tax  deposit  due  on 
September  15,  2000. 

(ii)  On  September  1,  2000,  a  hurricane 
strikes  County  A.  On  September  6,  2000,  the 
President  declares  a  disaster  within  the 
meaning  of  section  1033(h)(3).  The  Internal 
Revenue  Service  determines  that  County  A  in 
State  X  is  a  covered  disaster  area  and 
publishes  guidance  informing  taxpayers  that 
for  acts  described  in  paragraph  (c)  of  this 
section  that  are  required  to  be  performed 
within  the  period  beginning  on  September  1, 
2000,  and  ending  on  November  6,  2000,  90 
days  will  be  disregarded  in  determining 
whether  the  acts  are  performed  timely. 

(iii)  Because  Corporation  M's  principal 
place  of  business  is  in  County  A,  Corporation 
M  is  an  affected  taxpayer.  Accordingly, 
Corporation  M's  1999  Form  1120  will  be  filed 
timely  if  filed  on  or  before  December  14, 

2000.  Corporation  M's  2000  third  quarter 
estimated  tax  payment  will  be  made  timely 
if  paid  on  or  before  December  14,  2000.  In 
addition,  because  excise  and  employment  tax 
returns  are  described  in  paragraph  (c)  of  this 
section.  Corporation  M's  2000  third  quarter 
Form  720  and  third  quarter  Form  941  wdll  be 
filed  timely  if  filed  on  or  before  January  29, 

2001.  However,  because  deposits  of  taxes  are 
excluded  from  the  scope  of  paragraph  (c)  of 
this  section.  Corporation  M's  employment  tax 
deposit  is  due  on  September  15,  2006.  In 
addition.  Corporation  M's  deposits  relating  to 
the  third  quarter  Form  720  are  due  without 
extension; 

Example  2.  The  facts  a^re  the  same  as  in 
Example  1.  except  that  during  2000, 


Corporation  M's  1996  Form  1120  is  being 
examined  by  the  IRS.  Pursuant  to  a  timely 
filed  request  for  extension  of  time  to  file. 
Corporation  M  timely  filed  its  1996  Form 
1120  on  September  15,  1997.  Without 
application  of  this  section,  the  statute  of 
limitations  on  assessment  for  1996  income 
tax  will  expire  on  September  15,  2000. 
However,  pursuant  to  paragraph  (c)  of  this 
section,  assessment  of  tax  is  one  of  the 
government  acts  for  which  up  to  90  days  may 
be  disregarded.  The  IRS  determines  that  an 
extension  of  the  statute  of  limitations  is 
necessary  and  appropriate  under  these 
circumstances.  Because  the  September  15, 
2000,  expiration  date  of  the  statute  of 
limitations  on  assessment  falls  within  the 
period  of  the  disaster  as  described  in  the 
IRS's  published  guidance,  the  90  day  period 
disregarded  under  paragraph  (b)  of  this 
section  begins  on  September  16,  2000,  and 
ends  on  December  14,  2000.  Accordingly,  the 
statute  of  limitations  on  assessment  for 
Corporation  M's  1996  income  tax  will  expire 
on  December  14,  2000. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  examination  of 
the  1996  taxable  year  was  completed  earlier 
in  2000,  and  on  July  28,  2000,  the  IRS  mailed 
a  statutory  notice  of  deficiency  to 
Corporation  M.  Without  application  of  this 
section.  Corporation  M  has  90  days  (or  until 
October  26,  2000)  to  file  a  petition  with  the 
Tax  Court.  However,  pursuant  to  paragraph 
(c)  of  this  section,  filing  a  petition  with  the 
Tax  Court  is  one  of  the  taxpayer  acts  for 
which  up  to  90  days  may  be  disregarded. 
Because  Corporation  M  is  an  affected 
taxpayer.  Corporation  M's  petition  to  the  Tax 
Court  will  be  filed  timely  if  filed  on  or  before 
January  24,  2001. 

Example  4.  (i)  H  and  W,  individual 
calendar  year  taxpayers,  intend  to  file  a  joint 
Form  1040,  "U.S.  Individual  Income  Tax 
Return,"  for  the  2001  taxable  year  and  are 
required  to  file  a  Schedule  H,  "Household 
Employment  Taxes."  The  joint  return  is  due 
on  April  15,  2002.  H  and  W  fully  and  timely 
paid  all  taxes  for  the  2001  taxable  year, 
including  domestic  service  employment 
taxes,  through  withholding  and  estimated  tax 
payments.  H  and  W's  principal  residence  is 
in  County  B  in  State  Y. 

(ii)  On  April  2,  2002,  a  severe  ice  storm 
strikes  County  B.  On  April  5,  2002,  the 
President  declares  a  disaster  within  the 
meaning  of  section  1033(h)(3).  The  IRS 
determines  that  County  B  in  State  Y  is  a 
covered  disaster  area  and  publishes  guidsmce 
informing  taxpayers  that  for  acts  described  in 
paragraph  (c)  of  this  section  that  are  required 
to  be  performed  within  the  period  beginning 
on  April  2,  2002,  and  ending  on  April  19, 
2002,  90  days  will  be  disregarded  in 
determining  whether  the  acts  are  performed 
timely. 

(iii)  Because  H  and  W's  principal  residence 
is  in  County  B,  H  and  W  are  affected 
taxpayers.  Because  April  15,  2002,  the  due 
date  of  H  and  W's  2001  Form  1040  and 
Schedule  H,  falls  within  the  period  of  the 
disaster  as  described  in  the  IRS  published 
guidance,  the  90  day  {)eriod  disregarded 
under  paragraph  (b)  of  this  section  begins  on 
April  16,  2002,  and  ends  on  July  14,  2002, 
a  Sunday.  Pursuant  to  section  7503,  if  the  last 


day  for  performing  an  act  falls  on  Saturday, 
Sunday,  or  a  legal  holiday,  the  performance 
of  the  act  shall  be  considered  timely  if  it  is 
performed  on  the  next  succeeding  day  that  is 
not  a  Saturday,  Sunday,  or  legal  holiday. 
Accordingly,  H  and  W's  2001  Form  1040  and 
Schedule  H  will  be  filed  timely  if  filed  on  or 
before  July  15,  2002. 

Example  5.  (i)  H  and  W,  residents  of 
County  C  in  State  Z,  want  to  file  an  amended 
return  to  request  a  refund  of  2001  taxes.  H 
and  W  timely  filed  their  2001  income  tax 
return  on  April  15,  2002.  Without  application 
of  section  7508A,  under  section  6511(a),  H 
and  W's  amended  2001  tax  return  must  be 
filed  on  or  before  April  15,  2005. 

(ii)  On  April  1,  2005,  an  earthquake  strikes 
County  C.  On  April  5,  2005,  the  President 
declares  a  disaster  within  the  meaning  of 
section  1033(h)(3).  The  Internal  Revenue 
Service  determines  that  County  C  in  State  Z 
is  a  covered  disaster  area  and  publishes 
guidance  informing  taxpayers  that  for  acts 
described  in  paragraph  (c)  of  this  section  that 
are  required  to  be  performed  within  the 
period  beginning  on  April  1,  2005,  and 
ending  on  April  19,  2005,  90  days  will  be 
disregarded  in  determining  whether  the  acts 
are  performed  timely. 

(iii)  Under  paragraph  (c)  of  this  section, 
fiUng  a  claim  for  refund  of  tax  is  one  of  the 
taxpayer  acts  for  which  up  to  90  days  may 
be  disregarded.  Ninety  days  are  disregarded 
under  paragraph  (b)(1)  of  this  section 
beginning  on  April  16,  2005,  and  ending  on 
July  14,  2005.  Accordingly,  H's  and  W's 
claim  for  refund  for  2001  taxes  will  be  timely 
if  filed  on  or  before  July  14,  2005.  Moreover, 
in  applying  the  lookback  period  in  section 
6511(b)(2)(A).  which  limits  the  amount  of  the 
allowable  refund,  the  period  from  July  14, 
2005,  back  to  April  16,  2005,  is  disregarded 
under  paragraph  (b)(2)  of  this  section.  Thus, 
if  the  claim  is  filed  on  or  before  July  14,  2005, 
amounts  deemed  paid  on  April  15,  2002, 
under  section  6513(b),  such  as  estimated  tax 
and  tax  withheld  from  wages,  will  have  been 
paid  within  the  lookback  period  of  section 
6511(b)(2)(A). 

Example  6.  (i)  L  is  an  unmarried,  calendar 
year  taxpayer  whose  principal  residence  is 
located  in  County  R  in  State  T.  L  does  not 
timely  file  a  2001  Form  1040,  "U.S. 
Individual  Income  Tax  Return,"  which  is  due 
on  April  15,  2002,  and  does  not  timely  pay 
tax  owed  on  that  return.  Absent  reasonable 
cause,  L  is  subject  to  the  failure  to  file  and 
failure  to  pay  penalties  under  section  6651 
beginning  on  April  16,  2002. 

(ii)  On  May  10,  2002.  a  tornado  strikes 
County  R.  On  May  14,  2002,  the  President 
declares  a  disaster  within  the  meaning  of 
section  1033(h)(3).  The  Internal  Revenue 
Service  determines  that  County  R  in  State  T 
is  a  covered  disaster  au«a  and  publishes 
guidance  informing  taxpayers  that  for  acts 
described  in  paragraph  (c)  of  this  section  that 
are  required  to  be  performed  within  the 
period  beginning  on  May  10,  2002,  and 
ending  on  June  27,  2002,  90  days  will  be 
disregarded  in  determining  whether  the  acts 
are  timely. 

(iii)  On  May  31,  2002,  L  files  a  2001  Form 
1040,  "U.S.  Individual  Income  Tax  Return," 
and  pays  the  tax  owed  for  2001. 

(iv)  Because  L's  principal  residence  is  in 
County  R,  L  is  an  affected  taxpayer.  For 
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purposes  of  penalties  under  section  6651,  90 
days  are  disregarded  under  paragraph  (b)  of 
this  section  beginning  on  May  10,  2002. 
Because  L  files  the  return  on  May  31,  2002," 
the  penalties  under  section  6651  will  run 
from  April  16,  2002,  until  May  10,  2002. 
Because  there  is  no  extension  of  time  to  file 
returns  under  section  6081  and  no  extension 
of  time  to  pay  under  section  6161,  interest  is 
not  abated  under  section  6404(h),  and  L  is 
liable  for  the  underpayment  interest  for  the 
entire  period  of  April  16,  2002,  through  May 
31,  2002. 

Example  7.  The  facts  are  the  same  as  in 
Example  6,  except  L  does  not  file  the  2001 
Form  1040  until  November  25,  2002.  Ninety 
days  are  disregarded  under  paragraph  (b)  of 
this  section  begirming  on  May  10,  2002.  and 
ending  on  August  8,  2002.  Therefore,  the 
section  6651  penalties  will  run  from  April 
16,  2002,  until  May  10,  2002,  and  fixjm 
August  9,  2002,  until  November  25,  2002. 
Because  there  is  no  extension  of  time  to  file 
returns  under  section  6081  and  no  extension 
of  time  to  pay  under  section  6161.  interest  is 
not  abated  under  section  6404(h),  and  L  will 
remain  liable  for  underpayment  interest  for 
the  entire  period  of  April  16,  2002,  through 
November  25,  2002. 

Example  8.  (i)  H  and  W,  individual 
calendar  year  taxpayers,  intend  to  file  a  joint 
Form  1040,  "U.S.  Individual  Income  Tax 
Return,"  for  the  2001  taxable  year.  The  joint 
return  is  due  on  April  15,  2002.  After  credits 
for  withholding  under  section  31  and 
estimated  tax  payments,  H  and  W  owe  tax  for 
the  2001  taxable  year.  H  and  W's  principal 
residence  is  in  County  D  in  State  Q. 

(ii)  On  March  1,  2002,  severe  flooding 
strikes  County  D.  On  March  5,  2002,  the 
President  declares  a  disaster  within  the 
meaning  of  section  1033(h)(3).  The  Internal 
Revenue  Service  determines  that  County  D  in 
State  Q  is  a  covered  disaster  area  and 
publishes  guidance  informing  taxpayers  that 
for  acts  described  in  paragraph  (c)  of  this 
section  that  are  required  to  be  performed 
within  the  period  beginning  on  March  1, 

2002,  and  ending  on  April  25,  2002.  90  days 
will  be  disregarded  in  determining  whether 
the  acts  are  performed  timely.  The  guidance 
also  grants  affected  taxpayers  an  additional  6- 
month  extension  of  time  to  file  returns  under 
section  6081  and  an  additional  6-month 
extension  of  time  to  pay  under  section  6161. 

(iii)  Because  H  and  W's  principal  residence 
is  in  County  D,  H  and  W  are  affected 
taxpayers.  Pursuant  to  the  published 
guidance,  H  and  W  have  until  January  13, 

2003,  to  file  their  return  and  pay  the  tax.  This 
date  is  computed  as  follows:  Under  sections 
6081  and  6161,  H  and  W  will  have  an 
additional  6  months,  until  October  15,  2002, 
to  file  and  pay  the  tax.  Further,  under 
paragraph  (f)  of  this  section,  90  days  are 
disregarded  in  determining  the  period  of  the 
extension.  Therefore,  H  and  W's  return  and 
payment  of  tax  will  be  timely  if  filed  and 
paid  on  or  before  January  13,  2003.  In 
addition,  under  section  6404(h), 
underpayment  interest  under  section  6601  is 
abated  for  the  entire  period,  from  April  16, 
2002,  until  January  13,  2003. 


(h)  Effective  date.  This  section  applies 
to  disasters  declared  after  December  30. 
1999. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  November  30,  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  00-31500  Filed  12-14-00;  8:45  am] 
BIUJNG  CODE  483(M)1-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 

[AG  Order  No.  2343-2000] 

Authority  To  Compromise  and  Close 
Civil  Claims 

agency:  Department  of  Justice,  Civil 

Division. 

ACTION:  Final  rule.  . 

SUMMARY:  This  rule  i  stores  to  the  Code 
of  Federal  Regulations  language 
regarding  the  definition  of  "gross 
amount  of  the  original  claim"  that 
appears  to  have  been  omitted  through 
clerical  error  when  the  regulation  was 
previously  amended.  This  amendment 
added  language  relating  to  the 
settlement  of  certain  customs  penalty 
cases  but  inadvertently  replaced,  rather 
than  supplemented,  the  then  existing 
language. 

EFFECTIVE  DATE:  December  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Altman,  Assistant  Director, 
Commercial  Litigation  Branch,  Civil 
Division.  Department  of  Justice,  Room 
6540,  601  D  Street,  NW.,  Washington. 
DC  20004;  (202)  307-0188. 
SUPPLEMENTARY  INFORMATION: 

Why  Is  the  Department  Publishing  This 
Rule? 

This  rule  corrects  the  regulations 
governing  authority  to  compromise  civil 
claims.  This  amendment  restores  the 
exact  language  of  28  CFR  0.169  that  was 
deleted  when  a  prior  amendment 
published  on  September  8, 1986. 
inadvertently  substituted  rather  than 
added  language  defining  that  term  as 
applied  to  the  settlement  of  certain 
customs  penalty  cases.  51  FR  31939. 

To  What  Situations  Does  the  Regulation 
Being  Amended  Apply? 

The  regulation  at  28  CFR  0.169.  which 
this  rule  amends,  is  included  in  subpart 
Y  of  Title  28  of  the  Code  of  Federal 
Regulations.  Subpart  Y  deds  with  the 
authority  of  the  Assistant  Attorneys 
General  of  the  various  litigating 
divisions  of  the  Department  of  Justice  to 


compromise  and  close  civil  claims,  and 
the  responsibility  for  collecting  and 
enforcing  judgments,  fines,  penalties, 
and  forfeitm^s.  Throughout  subpart  Y. 
various  levels  of  authority  are  defined 
by  reference  to  the  term  "gross  amoimt 
of  the  original  claim."  This  definition  is 
important  in  setting  the  scope  of 
authority  in  fi'aud  cases  where  a 
demand  may  be  made  for  multiples  of 
single  damages  and  forfeitures  or  civil 
penalties. 

How  Does  This  Rule  Aifect  Persons 
Outside  the  Department? 

This  rule  has  no  effect  on  the  rights 
or  obligations  of  persons  outside  the 
Department.  It  only  pertains  to  case 
settlement  authorities  delegated  to 
certain  Department  personnel. 

Administrative  Procedure  Act  5  U.S.C. 
553 

Because  this  rule  relates  to  agency 
organization  and  pertains  to  a  matter  of 
internal  Department  of  Justice 
management  and  procedures,  the  rule 
does  not  need  to  be  published  for  public 
comment,  5  U.S.C.  553(a)(2}.  The  rule  is 
effective  upon  issuance. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  {5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  to  administrative  and 
organizational  matters  affecting  the 
Department.  Further,  a  Regulatory 
Flexibility  Analysis  was  not  required  to 
be  prepared  for  this  final  rule  since  the 
Department  was  not  required  to  publish 
a  general  notice  of  proposed  rulemaking 
for  this  matter. 

Executive  Order  12866 

This  action  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  section  1(b),  Principles  of 
Regulation.  This  rule  is  limited  to 
agency  organization,  management,  and 
personnel  as  described  by  section 
3(d)(3)  of  Executive  Ch-der  12866  and, 
therefore,  is  not  a  "regulation"  or  "rule" 
as  defined  by  this  Executive  Order. 
Accordingly,  this  action  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Summary  Impact  Statement. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100,000,000  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  companies  to 
compete  with  foreign-based  companies 
in  domestic  and  export  markets. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write:  Stephen 
Altman,  Assistant  Director,  Commercial 
Litigation  Branch,  Civil  Division, 
Department  of  Justice,  Room  6540,  601 
D  Street,  NW.,  Washington,  DC  20004; 
(202) 307-0188. 

Congressional  Review  Act 

This  action  pertains  to  agency 
management,  personnel,  and 
organization  and  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties  and,  accordingly,  is  not 
a  "rule"  as  that  term  is  used  by  the 
Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996). 
Therefore,  the  reporting  requirement  of 
5  U.S.C.  801  does  not  apply. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (government 
agencies),  Government  employees, 


Organization  and  functions  (government 
agencies),  Whistleblowing. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  Chapter  I  of  Title  28  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  0— [AMENDED] 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 
510,  515-519. 

2.  Revise  §0.169  to  read  as  follows: 

§  0.169    Definition  of  "gross  amount  of  the 
original  claim". 

(a)  The  phrase  gross  amount  of  the 
original  claim  as  used  in  this  subpart  Y 
and  as  applied  to  any  civil  fraud  claim 
described  in  §  0.45(d),  shall  mean  the 
amount  of  single  damages  involved. 

(b)  The  phrase  gross  amount  of  the 
original  claim  as  used  in  this  subpart  Y 
and  as  applied  to  any  civil  claim 
brought  imder  section  592  of  the  Tariff 
Act  of  1930,  as  amended  (see  §  0.45(c)), 
shall  mean  the  actual  amount  of  lost 
customs  duties  involved.  In  nonrevenue 
loss  cases  brought  imder  section  592  of 
the  Tariff  Act  of  1930,  as  amended,  the 
phrase  gross  amount  of  the  original 
claim  shall  mean  the  amount  demanded 
in  the  Customs  Service's  mitigation 
decision  issued  piu-suant  to  19  U.S.C. 
1618  or,  if  no  mitigation  decision  has 
been  issued,  the  gross  amount  of  the 
original  claim  shall  mean  twenty 
percent  of  the  dutiable  value  of  the 
merchandise. 

Dated:  December  6,  2000. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  00-31765  Filed  12-14-00;  8:45  am) 

BILUNG  CODE  4410-1 2-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  In  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regidations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  imder  terminating  single- 


employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  January  2001.  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  (http://wv\rw. pbgc.gov). 
EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPt^MENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
cxurent  conditions  in  the  finemcial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  a  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022).  (See  the  PBGC's  two  final 
rules  published  March  17,  2000.  in  the 
Federal  Register  (at  65  FR  14752  and 
14753).  Effective  May  1.  2000.  these 
rules  changed  how  the  interest 
assumptions  are  used  and  where  they 
are  set  forth  in  the  PBGC's  regulations.) 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  January  2001,  (2) 
adds  to  Appendix  B  to  Part  4022  the 
interest  assiunptions  for  the  PBGC  to 
use  for  its  own  liunp-sum  payments  in 
plans  with  valuation  dates  during 
January  2001,  and  (3)  adds  to  Appendix 
C  to  Part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lumi>-siun 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  January  2001. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  wiU  be  6.70 
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percent  for  the  first  20  years  following 
the  veduation  date  and  6.25  percent 
thereafter.  These  interest  assiunptions 
(in  comparison  with  those  in  effect  for 
December  2000)  reflect  a  5-year  decrease 
in  the  period  during  which  the  initial 
rate  applies  (from  a  period  of  25  years 
following  the  valuation  date  to  a  period 
of  20  years  following  the  valuation 
date).  The  initial  rate,  in  effect  during 
the  20-year  period,  represents  a  decrease 
(from  the  initial  rate  in  effect  for 
December  2000)  of  0.30  percent.  The 
ultimate  rate,  in  effect  thereafter,  is 
unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  5.00  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  4.25  percent  during  the  seven- 
year  period  directly  preceding  the 
benefit's  placement  in  pay  status,  and 
4.00  percent  during  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  December  2000)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  the  seven- 
year  period  directly  preceding  the 


benefit's  placement  in  pay  status,  and 
are  otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in  - 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  January  2001 ,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322,  1322b, 
1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
87,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Defend  annuities  (percent) 


87 


1-1-01 


2-1-01 


5.00 


4.25 


4.00 


4.00 


3.   In  appendix  C  to  part  4022,  Rate  Set  87,  as  set  forth  below,  is  added  to  the  table.   (The  infroductory  text 
of  the  table  is  omitted.) 

Appendix  C  to  Part  4022 — Lump  Sum  Interest  Rates  For  Private-Sector  Payments 

*  •  •  •  •  •        .  * 


Rate  set 


For  plans  ygh  a  valuation       |n,^ediate      

annuity  rate 

(percent)  ii 


On  or  after 


Before 


Deferred  annuities  (percent) 


ni 


n2 


87 


1-1-01 


2-1-01 


5.00 


4J2S 


4.00 


4^ 


PART  4044— ALLOCATiON  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Part  4044— Interest 
Rates  Used  to  Value  Benefits 
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For  valuation  dates  occurring  in  ttie  month — 


The  values  of  i,  are: 


fort  = 


fort  = 


forts 


January  2001 


.0670 


1-20 


.0625 


>20 


WA 


N/A 


Issued  in  Washington,  DC,  on  this  12th  day 
of  December  2000. 

David  M.  Strauss, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  00-31990  Filed  12-14-00;  8:45  am) 

BtLUNG  CODE  TTOS-OI-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 
[MD-047-FOR] 

Maryland  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  [MD-047- 
FOR],  which  was  published  Wednesday, 
November  8.  2000  {65  FR  66929).  The 
final  rule  describes  Maryland's 
procedm^s  for  financing  abandoned 
mine  land  reclamation  projects  that 
involve  the  incidental  extraction  of  coal. 
DATES:  Effective  December  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Program  Manager,  OSM, 
Appalachian  Regioneil  Coordinating 
Center.  3  Parkway  Center,  Pittsburgh. 
PA  15220.  Telephone:  (412)  937-2153. 
E-mail:  grieger@osmre.gov 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  amended  §  920.15  to  add  a  new 
entry  to  the  table  describing  the  date  the 
original  amendment  was  submitted,  the 
date  of  final  publication,  and  the 
citation/description.  As  originally 
published  in  65  FR  66929,  the 
instructions  were  correct  but  the  section 
heading  erroneously  read  "§  920.25 
Approval  of  Maryland  regulatory 
amendments."  It  should  have  read 
"§920.15  Approval  of  Maryland 
regulatory  amendments." 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  8,  2000  of  the  final 
regulations  (MD-047-FOR),  which  were 
the  subject  of  FR  Doc.  00-28618,  is 
corrected  to  read  as  follows: 

1.  On  page  66931,  in  the  third 
column,  the  section  heading  is  corrected 
to  read  as  follows: 


§  920.15    Approval  of  Maryland  regulatory 
program  amendments. 

***** 

Dated:  November  20,  2000. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  00-32039  Filed  12-14-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD  096-3061;  FRL-6916-8] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland;  Nitrogen  Oxides  Budget 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland.  The 
revision  consists  of  amendments  to 
Maryland's  Nitrogen  Oxides  (  NOx) 
Budget  Program.  The  revisions 
implement  the  Ozone  Transport 
Commission's  (OTC)  September  27, 
1994  Memorandum  of  Understanding 
(MOU)  in  Maryland.  In  accordance  with 
the  MOU,  the  revisions  implement  the 
Maryland  portion  of  a  regional  NOx  cap 
and  trade  program  that  significantly 
reduces  NOx  emissions  generated 
within  the  Ozone  Transport  Region 
(OTR).  EPA  is  approving  these  revisions 
in  accordance  with  the  requirements  of 
the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  16,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cristina  Fernandez,  (215)  814-2178,  or 
by  e-mail  at  femandez.cristina@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  28,1998,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  revision  to  its  SIP.  The 
revision  to  the  SIP  includes  the 
adoption  of  new  sections  .01-.  14  under 
a  new  chapter,  COMAR  26.11.27— Post 
RACT  Requirements  for  NOx  Sources 
(Nitrogen  Oxides  (  NOx)  Budget 
Program)  and  new  sections  .01-.13 
imder  a  new  chapter,  COMAR 
26.11.28 — Polices  and  Procedures 
Relating  to  Maryland's  NOx  Budget 
Program.  The  revisions  implement  the 
Ozone  Transport  Commission's  (OTC) 
September  27,  1994  Memorandum  of 
Understanding  (MOU)  in  Maryland.  In 
accordance  with  the  MOU,  the  revisions 
implement  the  Maryland  portion  of  a 
regional  NOx  cap  and  trade  program 
that  significantly  reduces  NOx 
emissions  generated  within  the  Ozone 
Transport  Region  (OTR). 

On  November  16,  1999,  MDE 
submitted  amendments  to  its  August  28, 
1998  SIP  revision  request.  The  purpose 
of  these  amendments  was  to  change  the 
compliance  date  of  the  Maryland  NOx 
Budget  Program  from  May  1.  1999  to 
May  1,  2000.  The  revisions  to  the 
August  28,  1998  submittal  include 
amendments  to  Regulations  (.04) 
General  Requirements,  (.07)  Allowance 
Banking,  and  (.11)  End-of-Season 
Reconciliation  imder  COMAR  26.11.27 
and  the  repeal  of  Regulation  (.08)  Early 
Reduction  Allowances  under  COMAR 
26.11.28.  On  March  20.  2000.  MDE 
submitted  amendments  to  its  August  28, 
1998  SIP  revision  request  consisting  of 
two  enforceable  consent  agreements 
between  MDE  and  the  Baltimore  Gas 
and  Electric  Company  and  the  Potomac 
Electric  Power  Company.  These  consent 
agreements  impose  special  conditions 
and  time  lines  for  both  companies 
regarding  the  implementation  of 
Maryland's  NOx  Budget  Trading 
Program  requirements. 

On  October  19,  2000  (65  FR  62671), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland  proposing  to  approve  the 
August  28,  1998  SIP  revision  request  as 
amended  by  the  November  16.  1999  and 
March  20.  2000  submittals.  That  NPR 


provided  for  a  public  comment  period 
ending  on  November  9.  2000.  On 
November  9,  2000  (65  FR  67319),  EPA 
published  a  notice  extending  the 
comment  period  to  November  20,  2000. 
A  detailed  description  of  these  SIP 
revisions  and  EPA's  rationale  for 
approving  were  provided  in  the  October 
19,  2000  NPR  and  will  not  be  restated 
here.  EPA  received  no  comments  on  its 
proposed  action  to  approve  this  SIP 
revision. 

n.  Final  Action 

EPA  is  approving  a  revision  to  the 
Maryland  SIP  consisting  of  COMAR 
26.11.27,  Post  RACT  Requirements  for 
NOx  Sources  (  NOx  Budget  Program) 
and  COMAR  26.11.28,  Polices  and 
Proceduires  Relating  to  Maryland's  NOx 
Budget  Program,  as  submitted  on 
August  28,  1998  and  as  amended  on 
November  16,  1999  and  March  20,  2000. 
These  revisions  implement  Maryland's 
portion  of  Phase  II  of  the  OTC's  MOU 
to  reduce  nitrogen  oxides.  Moreover, 
this  SIP  revision  is  necessary  for  full 
approval  of  the  attainment 
demonstration  SIP  for  the  Metropolitan 
Washington,  DC  ozone  nonattainment 
area. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
.that  this  rule  will  not  have  a  significant 
"ifconomic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  1 3084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Eveduation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  13, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve 
Maryland  NOx  Budget  Program  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  1,  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  V — Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(151)  to  read  as 
follows: 

§  52. 1 070    Identification  of  plan. 

***** 

(c)  *   *  * 

(151)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
August  28,  1998,  November  16.  1999 
and  March  20,  2000  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  August  28, 1998  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  to 
the  Maryland's  State  Implementation 
Plan  pertaining  to  the  Nitrogen  Oxides 
Budget  Program. 

(B)  Letter  of  November  16.  1999  from 
the  Maryland  Department  of  the 
Environment  transmitting  additions  to 
the  Maryland's  State  Implementation 
Plan  pertaining  to  the  Nitrogen  Oxides 
Budget  Program. 

(C)  Letter  of  March  20,  2000  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  to 
the  Maryland's  State  Implementation 
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Plan  pertaining  to  the  Nitrogen  Oxides 
Budget  Program. 

(D)  Revisions  to  COMAR  26.11.27, 
Post  RACT  Requirements  for  NOx 
Sources  (NOx  Budget  Program)  and 
COMAR  26.11.28,  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program,  effective  Jime  1,  1998. 

(1)  Addition  of  COMAR  26.11.27.01 
through  COMAR  26.11.27.14,  except 
COMAR  26.11.27.04,  .07  and  .11. 

(2)  Addition  of  COMAR  26.11.28.01 
through  COMAR  26.11.28.13,  except 
COMAR  26.11.28.08. 

(E)  Revisions  to  COMAR  26.11.27, 
Post  RACT  Requirements  for  NOx 
Sources  (NOx  Budget  Program)  and 
COMAR  26.11.28,  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program,  effective  October  18, 
1999,  consisting  of  the  addition  of  new 
COMAR  26.11.27.04,  .07  and  .11. 

(F)  Revisions  to  COMAR  26.11.27, 
Post  RACT  Requirements  for  NOx 
Soiurces  (  NOx  Budget  Program)  and 
COMAR  26.11.28,  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program,  consisting  of  the 
consent  agreement  between  the 
Maryland  Department  of  the 
Environment  and  the  Potomac  Electric 
Power  Company,  effective  September 
13, 1999. 

(G)  Revisions  to  COMAR  26.11.27, 
Post  RACT  Requirements  for  NOx 
Sources  (  NOx  Budget  Program)  and 
COMAR  26.11.28,  Polices  and 
Procedures  Relating  to  Maryland's  NOx 
Budget  Program,  consisting  of  the 
consent  agreement  between  the 
Maryland  Department  of  the 
Environment  and  the  Baltimore  Gas  & 
Electric  Company,  effective  November 
19,  1999. 

(ii)  Additional  Material — Remainder 
of  August  28, 1998,  November  16,  1999 
and  March  20,  2000  submittals 
pertaining  to  the  Nitrogen  Oxides 
Budget  Program. 

[FR  Doc.  00-32001  Filed  12-14-00;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4096a;  FRL-6577-9  ] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP).  The 
revisions  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  56  major  sources  of  volatile 
organic  compoimds  (VOC)  and  nitrogen 
oxides  (  NOx).  EPA  is  approving  these 
revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  February 
13,  2001  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  January  16,  2001.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  conunents  should 
be  mailed  to  Makeba  Morris,  Chief, 
Permits  and  Technical  Assessment 
Branch,  Air  Protection  Division, 
Mailcode  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Enviromnental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Chalmers  at  (215)  814-2061  for 
information  on  sources  #1  through  #17, 
Melik  Spain  at  (215)  814-2299  for 
information  on  sources  #18  through  #50, 
or  Helene  Drago  at  (215)  814-5796  for 
information  on  sources  #51  through  56. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  20,  1995,  December  8, 

1995,  January  10,  1996,  March  21,  1996, 
April  16,  1996,  May  2,  1996,  June  10, 

1996,  September  13,  1996,  January  21, 

1997,  July  2, 1997,  November  4,  1997, 
December  31, 1997.  March  24,  1998, 
April  20,  1998,  May  29,  1998,  July  24, 

1998,  December  7,  1998,  February  2, 

1999,  March  3,  1999,  April  9,  1999,  and 
April  20,  1999,  the  Commonwealth  of 
Pennsylvania  (the  Commonwealth) 
submitted  formal  revisions  to  its  SIP  to 
establish  RACT  for  major  sources  of 
VOCs  and  NOx.  EPA  is  approving  the 
Commonwealth's  RACT  submittals  for 


56  of  these  somt;es  in  this  rulemaking 
action.  EPA  will  address  the 
Commonwealth's  submittals  for  other 
sources  in  later  rulemaking  actions.  The 
Commonwealth's  submittals  consist  of 
plan  approvals,  operating  permits,  and/ 
or  compliance  permits  which  contain 
the  RACT  requirements  for  each  source. 
In  accordance  with  Pennsylvania's  SIP 
revision  request,  EPA  is  approving  only 
the  RACT  related  requirements 
contained  in  these  plan  approvals, 
operating  permits,  and/or  compliance 
permits. 

Piusuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources.  The  major  source  size  is 
determined  by  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR),  which  is  established  by  the  CAA. 
The  Pennsylvania  portion  of  the 
Philadelphia- Wihnington-Trenton 
ozone  nonattainment  area  (the 
Philadelphia  area)  consists  of  Bucks, 
Chester,  Delaware,  Montgomery,  and 
Philadelphia  Counties  and  is  classified 
as  severe.  Under  section  184  of  the 
CAA,  at  a  minimum,  moderate  ozone 
nonattainment  area  requirements 
(including  RACT  as  specified  in 
sections  182(b)(2)  and  182(f))  apply 
throughout  the  OTR.  The  entire 
Commonwealth  of  Pennsylvania  is  in 
the  OTR.  Therefore,  RACT  is  applicable 
statewide  in  Pennsylvania. 

n.  Summary  of  the  SIP  Revision 

The  details  of  the  RACT  requirements 
for  each  source  are  discussed  in  the 
technical  support  documents  (TSDs) 
found  in  the  docket  for  this  rulemaking 
action  and  will  not  be  reiterated  in  this 
docvunent.  Briefly,  EPA  is  approving 
revisions  to  the  Pennsylvania  SIP 
establishing  and  requiring  VOC  and/or 
NOx  RACT  for  56  major  sources.  The 
RACT  determinations  and  requirements 
are  included  in  plan  approvals, 
operating  permits  and/or  compliance 
permits.  Several  of  the  plan  approvals, 
operating  permits,  and/or  compliance 
permits  also  contain  provisions  which 
are  not  relevant  to  the  requirements  for 
RACT.  These  provisions  are  not  part  of 
Peimsylvania's  SIP  revision  requests  to 
EPA. 

RACT  Determinations 

The  following  table  identifies  the 
individual  plan  approvals,  operating 
permits  and/or  compliance  permits  EPA 
is  approving.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying  TSDs, 
which  are  available  upon  further  request 


Federal  Register /Vol.  65,  No.  242 /Friday,  December  15,  2000 /Rules  and  Regulations  78419 

from  the  EPA  Region  III  office  listed  in 
the  ADDRESSES  section  of  this  document. 

Pennsylvania— VOC  and  NOx  RACT  Determinations  for  Individual  Sources 


Source 


1.  Boeing   Company,    Defense   and   Space 
Group,  Helicopters  Division. 

2.  Delaware  County  Regional  Water  Quality 
Control  Authority. 

3.  Delbar  Products  

4.  Department  of  Public  Welfare — Norristown 
State  Hospital. 

5.  Dopaco,  Inc 

6.  Gartock,  Inc 

7.  Interstate  Brands  Corp 

8.  J.B.  Slevin,  Inc , 

9.  Laclede  Steel  Company  

10.  LNP  Engineering  Plastics  

11.  Lukens  Steel  Company  

12.  Nabisco,  Inc 

13.  PECO— Croydan  Station  

14.  PECO— Limerick  Station  

15.  PECO— Fairiess 

16.  PECO— West  Conshohocken 

17.  PENELEC— Front  Street  Station  

18.  American  Inks  &  Coating  Corp 

19.  Avery  Denison  Corp 

20.  Cabot  Performance  Materials 

21.  Cleveland  Steel  Container 

22.  CMS  Gilbreth  Packaging  Systems  

23.  CMS  Gilbreth  Packaging  Systems  

24.  Congoleum  Corporation  

25.  Epsilon  Products  Corporation  

26.  Foamex  Intemational  Inc 

27.  Fonns;  Spectra  Graphics 

28.  Global  Packaging,  Inc 

29.  Jefferson  Smurfit  Corp 

30.  Jefferson  Smurfit  Corp 

31.  Lonza  Inc 

32.  Mari<el  Corp 

33.  McCorquodale  Security  Cards,  Inc 

34.  Mike-Rich,  Inc 

35  Minnesota  Mining  and  Manufacturing  

36.  MM  Biogas  Power  LLC 

37.  Nonwood  Industries 

38.  NVF  Company  

39.  Occidental  Chemical  Corp 

40.  Philadelphia  Newspaper,  Inc 

41.  Procter  &  Gamble  Paper  Products  Co.  .... 

42.  Quebecor  Printing  Atglen  Inc 

43.  Sartomer  Company,  Inc 

44.  Silberiine  Manufacturing  

45.  Smithkline  Beecham  Research  Co.  ..' 

46.  Sullivan  Graphics,  Inc 

47.  Sun  Company,  Inc.  (R&M)  

48.  Sun  Company,  Inc.  (R&M) 

49.  Universal  Packaging  Corp 

50.  Zenith  Products  Corp 

51.  Budd  Company  

52.  Bellevue  Cogeneration  Plant 

53.  MSC  Prefinish  Metals  

54.  Temple  University  

55.  Trigen-Schuylkill  Station  

56  Trigen-Edison  Station  


County 


Delaware  .... 

Delaware  .... 

Bucks 

Montgomery 

Chester 

Bucks 

Philadelphia 
Delaware  .... 

Bucks 

Chester 

Montgomery 
Philadelphia 

Bucks 

Montgomery 

Bucks 

Montgomery 

Erie  

Chester , 

Bucks 

Berths/Mont- 
gomery. 

Bucks 

Bucks  

Bucks 

Delaware  .... 
Delaware  .... 
Delaware  ... 
Montgomery 
Montgomery 
Montgomery 
Montgomery 
Montgomery 
Montgomery 

Chester 

Bucks 

Bucks 

Montgomery 

Chester 

Chester 

Montgomery 
Montgomery 
Wyoming  .... 

Chester 

Chester 

Cartwn 

Montgomery 

York  

Delaware  ... 
Delaware  ... 
Montgomery 
Delaware  ... 
Philadelphia 
Philadelphia 

Bucks 

Philadelphia 
Philadelphia 
Philadelphia 


Plan  approval 
(PA  #)  Oper- 
ating permit  (OP 
#)  Compliance 
permit  (CP  #) 
(date  of 
issuance) 


CP-23-0009 

OP-23-0032 

OP-09-0025 
OP-46-0060 

CP-1 5-0029 

CP-09-0035 

PA-09-0035 

PUD:  5811 

OP-23-0013 

OP-09-0023 

OP-1 5-0035 

OP-1 5-0010 

15-3201 

OP-09-0016a 

OP-46-0038 

OP-09-0066 

OP-46-0045A 

25-0041 

15-0026A 

09-001A 

46-0037 

09-0022 

09-0036 

09-0037 

23-0021 

23-0012 

23-006A 

46-0023 

46-0026 

46-0041 

46-0062 

46-0025 

46-0081 

15-0037* 

09-0021 

CP  09-0005 

46-0067 

1 5-001 4A 

15-0030 

46-0015 

46-0012 

66-0001 

15-0002 

15-0015 

54-0041 

46-0031 

67-2023 

2S-0010 

23-0011 

46-0156 

23-0008 

51-1564 

51-6513 

09-0030 

51-6906 

51-4942 

51-4902 


Source  type 


Helicopter  Manufactunng  

Wastewater  Treatment  Plant  

Tnjck  Mirror  Manufacturer  

Hospital  

Printer 

Thin  Rim  and  Tape  Manufacturer  .... 

Bakery  

Printer 

Steel  Products  Manufacturer  

Polymer  Pellet  Manufacturer 

Steel  Plate  Producer 

Bakery  

Turt)ines  

Boilers  

Boilers  

Turt3ir>e  

Boilers  

Inorgank:  Pigment  Manufacturer 

Surface  Coating  

Chemical  Manufacturer 

Steel  Products  Manufacturer  

Graphic  Arts  

Graphic  Arts  

Graphic  Arts  

Synthetic  Materials 

Synthetic  Materials 

Graphic  Arts  

Graphic  Arts  

Graphic  Arts  

Graphic  Arts  

Chemical  Manufacturer 

Synthetic  Materials 

Graphic  Arts  

Graphic  Arts  

Boilers  and  Process  Sources 

Low  Emission  Combustion 

Surface  Coating  

Synthetic  Materials 

Synthetic  Materials 

Graphic  Arts  

Paper  &  Pulp  Mill  

Graphic  Arts  

Chemical  Manufacturer 

Synthetic  Materials 

Pharmaceutical  Manufacturer  

Graphic  Arts  

Petroleum  Transfer  Station  

Petroleum  Transfer  Station  

Graphic  Arts  : 

Surface  Coating 

Industnal  Boiler  „ 

Industrial  Boiler  

Surface  Coater 

Industrial  Boiler— Medk:al  Incinerator 

Utility 

Utility 


Major 

source 

pollutant 


VOC/NOx 

VOC/NOx 

VOC 
NOx 

VOC 
VOC 

VOC/NOx 

VOC 

VOC/NOx 

VOC 

VOC/NOx 

VOC/NOx 

VOC/NOx 

VOC/NOx 

VOC/NOx 

NOx 

NOx 

VOC 

VOC/NOx 

VOC/NOx 

VOC 

VOC 

VOC 

VOC 

VOC 

VOC/NOx 

VOC 

VOC 

VOC 

VOC 

VOC/NOx 

VOC 

VOC 

VOC 

VOC/NOx 

NOx 

VOC/NOx 

VOC/NOx 

VOC/NOx 

VOC 

VOC/NOx 

VOC 

VOC 

VOC 

NOx 

VOC 

VOC 

VOC 

VOC 

VOC 

NOx 

NOx 

VOC/NOx 

NOx 

NOx 

NOx 
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EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  direct  final  rule  will  be 
effective  on  February  13,  2001  without 
further  notice  unless  we  receive  adverse 
comment  by  January  16,  2001.  If  EPA 
receives  adverse  comment,  EPA  wrill 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  bom  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  nde  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Final  Action 

EPA  is  approving  revisions  to  the 
Commonwealth  of  Pennsylvania's  SIP 
submitted  by  the  Department  of 
Environmental  protection  which 
establish  and  require  RACT  for  56  major 
sources  of  NOx  and  VOC  located  in 
Pennsylvania. 

IV.  AdministratiTe  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regidatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  luider  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  approves  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 


specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  mider 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 


types  of  rules:  (1)  Rules  of  particular 
applicability;-(2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  nde  of  particular 
applicability  establishing  soince- 
specific  requirements  for  56  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  13, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  nde  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving 
Pennsylvania's  source-specific  RACT 
requirements  for  56  sources  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Editorial  note.  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  December  6,  2000. 

Dated:  March  23.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(l43)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

(c)  *  *   * 

(143)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  on  September 
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20,  1995,  December  8,  1995,  January  10, 

1996,  March  21,  1996,  April  16,  1996, 
May  2,  1996,  June  10,  1996,  September 
13,  1996,  January  21,  1997,  July  2,  1997, 
November  4,  1997,  December  31,  1997, 
March  24.  1998,  April  20,  1998,  May  29, 
1998,  July  24,  1998.  December  7,  1998, 
February  2,  1999,  March  3,  1999,  April 
9,  1999,  and  April  20,  1999. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals,  operating  permits,  or 
compliance  permits,  or  supplementary 
information,  on  the  following  dates: 
September  20,  1995.  December  8,  1995, 
January  10,  1996,  March  21,  1996,  April 
16,  1996,  May  2,  1996,  June  10,  1996, 
September  13,  1996,  January  21,  1997. 
July  2,  1997.  November  4.  1997. 
December  31.  1997,  March  24,  1998, 
April  20,  1998,  May  29,  1998,  July  24, 

1998,  December  7,  1998,  February  2, 

1999,  March  3,  1999,  April  9,  1999,  and 
April  20,  1999. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP),  and  Compliance  Permits 
(CP): 

ll)  Boeing  Company,  Defense  and 
Space  Group,  Helicopters  Division,  CP- 
23-0009,  issued  09/03/1997,  except  for 
the  expiration  date,  the  requirements  of 
Conditions  5.B.  6.C,  7.C,  8.C,  9.D,  lO.B, 
and  ll.B,  and  any  of  their  associated 
recordkeeping  and  reporting 
reauirements. 

(2)  Delaware  County  Regional  Water 
Quality  Control  Authority's  Western 
Regional  Treatinent  Plant  (DELCORA 
WRTP),  OP-23-0032,  issued  03/12/ 

1997,  as  revised  on  05/16/1997,  except 
for  the  expiration  date  and  the 
requirements  of  Conditions  9,  12,  14,  15, 
16,  and  any  associated  recordkeeping 
and  reporting  requirements. 

(3)  Delbar  Products,  Lie,  OP-09- 
0025,  issued  02/01/96,  except  for  the 
expiration  date  and  the  requirements  of 
Conditions  3,  4,  5,  6.A,  6.B,  6.C.1,  6.C.2, 
8  and  9. 

(4)  Department  of  Public  Welfare's 
Norristown  State  Hospital,  OP-^6-0060, 
issued  01/21/1998,  except  for  the 
expiration  date  and  Conditions  3.  4,  5, 
8,  9,  14,  15,  16,  17,  18,  19,  20,  21,  22, 
23,  and  24. 

(5)  Dopaco,  Inc.,  CP-15-0029,  issued 
03/06/1996,  except  for  the  expiration 
date  and  the  requirements  of  Conditions 
4,  5,  6,  7.  8.  9,  lO.C,  lO.D,  10.H.3, 
10.H.4,  11.  12,  13,  14,  15,  16,  and  17. 

(6)  Garlock.  Inc..  PA-09-0035.  issued 
03/12/1997,  except  for  the  expiration 
date  and  Conditions  2.  10,  13,  15.B-F. 

(7)  Interstate  Brands  Corporation, 
PLID  5811,  effective  04/10/1995,  except 


for  Conditions  l.A(l),  (2),  (4)  and  (5), 
2.B,  2.C,  7,  8,  and  9.  (Note:  Interstate 
Brands  Corporation  acquired  this 
facility  through  purchase  of  Continental 
Baking  Company,  which  was  the  owner 
of  the  facility  when  the  RACT  permit 
was  issued.  Accordingly,  Continental 
Baking  Company  is  shown  as  the  facility 
owner  on  the  permit.) 

W  J.B.  Slevin  Company,  Inc.,  OP-23- 
0013,  issued  09/03/1996,  except  for  the 
expiration  date  and  the  requirements  of 
Conditions  4,  5.A.  and  8,  9,  and  10. 

(9)  Laclede  Steel  Company,  OP-09- 
0023,  issued  7/17/1995,  except  for  the 
expiration  date  and  requirements  of 
Conditions  3  and  7. 

(10)  LNP  Engineering  Plastics.  Inc., 
OP-^15-0035,  issued  10/31/97,  except 
for  the  expiration  date.  Conditions  3,4, 
5,  6,  7  (as  it  relates  to  non-criteria 
pollutants),  10  (as  it  relates  to  keeping 
records  required  to  show  compliance 
with  Condition  5),  12,  15, 16,  and  21. 

(11)  Lukens  Steel  Company,  OP-15- 
0010,  issued  05/06/1999.  except  for  the 
expiration  date.  Conditions  4,  5,  6,  7,  8, 
9, 11. 12,  13,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31, 
32,  33,  and  34.  Permit  Condition  3  lists 
units  subject  to  RACT  requirements.  All 
of  the  listed  imits  are  subject  to  VOC 
RACT  requirements,  but  only  the  C  and 
D  electric  arc  furnaces,  the  Drever 
Furnace,  the  NAB  Furnaces,  the  nine 
batch  heat  treatment  furnaces,  the  EMS 
boiler,  the  Soaking  Pits  and  the  ZIP  line 
process  are  subject  to  NOx  RACT 
requirements. 

il2}  Nabisco  Biscuit  Co.,  PLID  3201, 
effective  04/10/1995,  except  for 
Conditions  l.A(l),  l.A(3),  l.A(4),  l.A(5), 
l.A(6),  2.B,  2.C.  7.  8,  and9. 

(13)  PECO  Energy  Company.  Croydon 
Station,  OP-09-0016A,  issued  12/20/ 
1996,  except  for  the  expiration  date. 
Conditions  4,  5,  7(C).  7(D),  7(E)  and  10. 

(14)  PECO  Energy  Company,  Limerick 
Station,  OP-46-0038.  issued  7/25/1995, 
except  for  the  expiration  date. 
Conditions  4,  5,  8(B),  9(B).  10(A)(3), 
10(C).  and  11. 

Il5)  PECO  Energy  Company,  Fairless 
Works,  OP-09-0066,  issued  12/31/1998, 
as  revised  on  04/06/1999,  except  for  the 
expiration  date.  Conditions  4,  5,  6,  7, 
and  8,  the  portion  of  Condition  10 
pertaining  to  sulfur  content  of  fuel  oil, 
the  provision  of  Condition  11  (B) 
pertaining  to  annual  NOx  emissions,  the 
provisions  in  11(C)  regarding  landfill 
gas  and  Condition  No.  15. 

116}  PECO  Energy  Company,  West 
Conshohocken  Plant,  OP-46-0045A, 
issued  12/04/1997,  except  for  the 
expiration  date  and  the  provisions  of 
Conditions  3B,  3C.  3D,  4.  5,  6(B)(2),  7, 
8,  9D,  9E,  and  9F. 


(1 7)  Pennsylvania  Electric  Company 
(owner)  and  GPU  Generation,  Inc. 
(operator).  Front  Sti-eet  Plant,  25-0041, 
issued  02/25/1999,  except  for 
Conditions  7,  8,  9,  and  10. 

(1 8)  American  Inks  and  Coatings 
Corporation,  OP  15-O026A,  issued  01/ 
10/1997,  except  for  the  expiration  date, 
all  ton  per  year  limitations,  and 
Conditions  3,  4,  5,  7(A),  8(A),  8(C),  9, 
11,12,  13,  and  14. 

(19)  Avery  Dennison  Corporation 
(Fasson  Roll  Division),  OP  09-OOOlA, 
issued  10/02/1997,  except  for  the 
expiration  date.  Conditions  3,  4,  5,  7,  8, 
9(A)1.  9(A)2,  9(A)3,  9(A)4,  9(A)5,  9(A)7, 
9(A)8.  9(A)9,  9(B),  9(C),  9(D),  10, 11. 12. 
13,  and  14. 

(20)  Cabot  Performance  Materials.  OP 
46-0037.  issued  04/13/1999,  except  for 
the  expiration  date  and  Conditions  4,  5. 
6.  7.  8,  9,  15(b),  15(c).  16, 17, 18, 19,  20, 

21,  22,  23,  and  24. 

(21)  Cleveland  Steel  Container 
Corporation,  OP  09-0022,  issued  09/30/ 
1996,  except  for  the  expiration  date,  and 
the  allowable  ton-VOC/year  limits  in 
Condition  4,  and  Conditions  3,  6,  and  8. 

(22)  CMS  Gilbreth  Packaging  Systems, 
OP  09-0036,  issued  01/07/1997,  except 
for  the  expiration  date  and  Conditions  3, 
4,  19,  20,  21,  22,  23,  24,  25,  26,  and  27. 

(23)  CMS  Gilbreth  Packaging  Systems, 
OP  09-0037,  issued  04/10/1997.  except 
for  the  expiration  date.  Conditions  3,  4, 

22,  23,  24,  25,  26,  27,  28,  and  29. 

(24)  Congoleiun  Corporation,  OP  23- 
0021,  issued  12/31/1998,  except  for  the 
expiration  date  and  Conditions  3,4, 
5(A),  5(B),  5(D),  5(E),  6,  7(a),  8,  9,  10, 11. 
12.  13,  14. 15.  16.  17,  18,  19,  20.  21,  22, 

23,  24,  25,  and  26. 

(25)  Epsilon  Products  Company,  OP 
23-0012,  issued  02/15/1996,  except  for 
the  expiration  date  and  Conditions  3, 
4(B),  4(C),  7.  9,  10,  12,  13,  14,  and  15. 

{26)  Foamex  International,  Inc.,  OP 
23-0006A,  issued  09/30/1996,  as 
revised  on  3/30/1999,  except  for  the 
expiration  date  and  Conditions  3,  4,  5, 
8,9,10,  11,  12.  13.  and  14. 

(27)  Forms,  Inc.,  Spectra  Graphics,  OP 
4&-0023,  issued  11/09/1995,  as  revised 
on  03/25/1998,  except  for  the  expiration 
date,  Conditions  4,  the  VOC  Ibs/hr 
limits  in  Condition  5  for  both  the 
heatset  and  nonheatset  press  materials, 
6,7,9,  11  and  12. 

(28)  Global  Packaging,  Inc.,  OP  46- 
0026,  issued  08/30/1996,  as  revised  on 
12/24/1997,  except  for  the  expiration 
date,  Conditions  3,  4,  5,  6,  the  nitrogen 
oxide  limits  in  Condition  7(B),  10,  and 
11.  (Note;  Pennsylvania  issued  the 
revised  pertfiit  to  Global  Packaging,  Inc. 
Global  Packaging,  Inc.  acquired  this 
facility  through  purchase  of  BG 
Packaging,  Inc.,  which  had  owned  the 
facility  when  the  original  RACT  permit 
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was  issued.  Accordingly,  BG  Packaging, 
Inc.  is  shown  as  the  facility  owner  on 
the  origineil  permit.) 

(29)  Jefferson  Smurfit  Corporation 
(U.S.),  OP  46-0041,  issued  04/18/1997, 
except  for  the  expiration  date. 
Conditions  3,  4,  5,  15(B),  16,  17,  18,  19, 

20,  21,  and  22  and  the  record  keeping 
and  monitoring  requirements  of 
Condition  No.  15(A)  associated  with 
Condition  4. 

(30)  Jefferson  Smiufit  Corporation,  OP 
46-0062,  issued  07/15/1996,  except  for 
the  expiration  date  and  Conditions  3 
and  5(F). 

(31)  Lonza,  Inc.,  OP  46-0025,  issued 
04/22/1997,  as  revised  on  06/16/1998, 
except  for  the  expiration  date. 
Conditions  3,  6,  7,  8,  9,  10.  11,  12,  13(B), 
13(D)  and  13(E). 

(32)  Markel  Corporation,  OP  46-0081, 
issued  04/09/1999,  except  for  the 
expiration  date  and  Conditions  3,  4,  5, 
11, 19,  20,  21,  22.  23.  24.  25.  26,  and  27. 

(33)  McCorquodale  Security  Cards. 
Inc..  OP  15-0037.  issued  09/03/1996, 
except  for  the  expiration  date  and 
Conditions  3,  4,  5.  6,  7,  8,  9. 11, 15, 16, 
and  17. 

(34)  Mike-Rich,  Inc.,  OP  09-0021. 
issued  12/20/1996,  except  for  the 
expiration  date.  Conditions  3,  4,  5,  7, 
and  the  general  conditions  listed  in 
Condition  8. 

(35)  Minnesota  Mining  and 
Manufacturing  Co.  (3M),  CP  09-0005, 
issued  08/08/1996.  except  for  the 
expiration  date  and  Conditions  4.  5.  6. 
7.  8.  9. 10.  11(C).  12  (C).  12(D).  13(A). 
13(C).  13(D).  14. 15. 16. 17.  18.  19,  20, 

21,  and  22. 

(36)  MM  Biogas  Power  LLC,  OP  46- 
0067,  issued  10/31/1997,  except  for  the 
expiration  date  and  Conditions  3,4,7, 
9  (as  it  pertains  to  the  Superior  engine), 
10,  11,  12, 13.  14.  15.  16, 17.  18.  19,  20 
and  21. 

(37)  Norwood  Industries,  Inc.,  OP  15- 
0014A,  issued  12/20/1996,  as  revised  on 
12/02/1999,  except  for  the  expiration 
date.  Conditions  3,  4,  5,  6(A).  6(B).  6(C). 
6(D)1.  6(D)2.  6(D)3.  6(D)5.  6(E),  6(F)1, 
6(F)2,  6(F)3,  6(F)5,  6(F)6,  6(G).  7.  8(A), 
8(C).  8(D).  8(F).  8(G),  8(H),  8(1),  and  9. 

(38)  NVF  Company,  OP  15-0030, 
issued  04/13/1999,  except  for  the 
expiration  date  and  Conditions  3,  4,  5, 
6,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18, 
19,  20,  21.  22,  23,  24,  25,  26,  and  27. 

(39)  Occidental  Chemical 
Corporation,  OP  46-0015,  issued  11/07/ 
1996,  except  for  the  expiration  date  and 
Conditions  4,  5,  6(A).  the  capacity  factor 
in  6(B),  6(E),  7,  8(A),  8(C),  8(D)l.  8(D)2a. 
8(D)2b.  8(D)2c,  8(D)2d,  8(D)5,  8(E),  9, 
10, 11(B),  12. 

(40)  Philadelphia  Newspapers, 
Incorporated,  OP  46-0012,  issued  08/ 
30/1996,  as  revised  on  03/15/2000, 


except  for  the  expiration  date,  and 
Conditions  3,  4(A),  5,  9,  and  11. 

(41)  Procter  &  Gamble  Paper  Products 
Company,  OP  66-0001,  issued  04/04/ 
1997,  except  for  the  expiration  date,  and 
Conditions  3,  4,  6.  7,  8,  9,  10,  11.  14,  15. 
17.  18.  19.  20,  21.  and  22. 

(42)  Quebecor  Printing  Atglen.  Inc., 
OP  15-0002,  issued  12/10/1996  except 
for  the  expiration  date  and  Conditions  3, 
4(A)  except  as  it  relates  to  cleaning 
solvents,  4(B),  4(C).  5.  6,  7,  8(A),  8(B) 
and  8(D). 

(43)  Sartomer  Company,  Inc..  OP  15- 
0015.  issued  01/17/1996,  as  revised  on 
03/25/1998.  except  for  the  expiration 
date  and  Conditions  3,  4,  5,  8, 13, 14. 
15(A),  and  16. 

(44)  Silberline  Manufactiuing 
Company,  Inc..  OP  54-0041.  issued  04/ 
19/1999,  except  for  the  expiration  date 
and  Conditions  3,  4.  5,  6,  9,  12,  13.  14. 
15, 16, 17, 18, 19,  20,  and  21. 

(45)  SmithKline  Beecham  Research 
Company,  OP  46-0031.  issued  10/31/ 
1997.  as  revised  on  05/01/1998,  except 
for  the  expiration  date  and  Conditions  3, 
4,  5(a)  as  it  pertains  to  the  Cleaver 
Brooks  boiler  rated  at  31.4  MMbtu/hr., 
6(b).  and  6(c). 

(46)  Sullivan  Graphics,  Inc.,  OP  67- 
2023,  issued  08/22/1995,  except  for  the 
expiration  date  and  Conditions  4,  5, 
9(c),  9(d),  10,  19,  20,  and  24. 

(47)  Sun  Company,  Inc.  (R&M),  OP 
23-0010,  issued  10/31/1996,  except  for 
the  expiration  date  and  Conditions  3,  4, 

6,  7,  8  and  10. 

(48)  Sun  Company,  Lie.  (R&M),  OP 
23-0011,  issued  10/31/1996,  except  for 
the  expiration  date  and  Conditions  3,4, 
6  and  8. 

(49)  Universal  Packaging  Corporation, 
OP  46-0156,  issued  04/08/1999,  except 
for  the  expiration  date,  and  Conditions 
3,4,  5,  9  and  11. 

(50)  Zenith  Products  Corporation,  OP 
23-0008,  issued  04/07/1997,  except  for 
the  expiration  date,  and  Conditions  4,  6, 

7,  8(A),  8(B),  9(B),  10,  11,  and  12. 

(51)  Budd  Company,  PLID  51-1564. 
effective  12/28/1995,  except  for 
Conditions  7,  8  and  9. 

(52)  Bellevue  Cogeneration  Plant, 
PLID  06513,  effective  4/10/1995,  except 
for  Conditions  l.A(2),  2.B,  4.B,  7,  8  and 
9. 

(53)  MSC  Pre  Finish  Metals.  Inc..  OP- 
09-0030,  issued  11/7/1996,  as  revised 
on  03/31/1998,  except  for  the  expiration 
date  and  Conditions  3,  4,  5,  6.A,  6.B.1, 
6.B.5,  6.B.9,  6.C,  6.D.1  (a,  b,  and  e),  8.A, 
8.B.  9.  lO.E.  and  11. 

(54)  Temple  University.  Health 
Sciences  Center.  PLID  8906.  effective  5/ 
27/1995.  excluding  Conditions  l.A(2). 
2.B.  6.  7,  and  8. 

(55)  Trigen— Schuylkill  Station.  PLID 
04942.  effective  5/29/1995.  except  for 


Conditions  related  to  low  NOx  burners 
foimd  at  l.B(l)  and  2(A),  the  provision 
in  Condition  3.A(1)  limiting  NOx 
emissions  to  1646  tons  per  year.  4  (B). 
7.  8.  and  9. 

(56)  Trigen— Edison  Station,  PLID 
4902,  effective  5/29/1995,  excluding 
portions  of  Condition  3.A.(l)  limiting 
NOx  emissions  in  tons  per  year  and 
Conditions  7,  8,  and  9. 

(C)  Letters  from  the  Pennsylvania 
Department  of  Environmental 
Protection,  dated  09/21/2000.  and  10/ 
20/2000,  in  which  Pennsylvania 
provided  supplementary  information 
regarding  many  of  the  permits  listed  in 
i(B)  above,  and  in  which  Pennsylvania 
specified  the  permit  conditions,  listed 
in  i(B)  above,  which  it  did  not  wish  to 
have  incorporated  into  the  Pennsylvania 
State  Implementation  Plan. 

[FR  Doc.  00-31463  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  385  and  386 
[Docket  No.  FMCSA-00-7332] 
RIN2126-AAS4 

Sanctions  Against  Motor  Carriers, 
Brokers,  and  Freight  Forwarders  for 
Failure  To  Pay  Civil  Penalties 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FMCSA  implements 
section  206  of  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (MCSIA)  by 
amending  the  penalty  provisions  of  the 
rules  of  practice  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
This  action  prohibits  a  motor  carrier 
that  does  not  pay  civil  penalties 
assessed  by  the  FMCSA.  or  that  does  not 
arrange  and  abide  by  its  payment 
agreements,  from  operating  in  interstate 
commerce.  The  rule  also  suspends  the 
registration  of  a  broker,  freight 
forwarder  or  for-hire  motor  carrier  that 
has  not  paid  a  civil  penalty,  or  arranged 
and  abided  by  a  payment  plan.  The 
prohibition  or  suspension  begins  on  the 
91st  day  after  the  payment  date 
specified  in  the  final  agency  order  or  on 
the  91st  day  after  the  due  date  of  a 
missed  payment  arranged  in  a  payment 
plan.  A  party  that  continues  to  operate 
in  violation  of  a  prohibition  or 
suspension  may  be  subject  to  additional 
penalties.  However,  it  will  not  apply  to 
anyone  who  is  imable  to  pay  a  civil 


penalty  because  the  person  is  a  debtor 
in  a  case  under  chapter  11  of  the 
Bankruptcy  Code. 

DATES:  This  final  rule  is  effective  on 
April  16,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freimd,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-4009,  or  Mr.  Charles  Medalen, 
Office  of  Chief  Counsel,  (202)  366-1354. 
Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rulemaking  implements  section 
206  of  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (MCSIA) 
(Public  Law  106-159,  113  Stat.  1748,  at 
1763).  Section  206  addresses  two  issues 
related  to  delinquent  payment  of 
penalties.  Section  206(a)  amends  49 
U.S.C.  13905(c)  by  authorizing  the 
Secretary  of  Transportation  (Secretary) 
to  suspend,  amend,  or  revoke  any  part 
of  the  registration  of  a  motor  carrier, 
broker,  or  freight  forwarder  if  that  entity 
has  not  paid  a  civil  penalty  within  90 
days  of  the  time  specified  by  official 
order  for  payment,  or  has  not  arranged 
and  abided  by  a  payment  plan. 
However,  the  Secretary  may  not  revoke 
the  registration  of  a  person  unable  to 
pay  penalties  because  the  person  is  a 
debtor  in  a  case  under  chapter  1 1  of  the 
Bankruptcy  Code  (11  U.S.C.  362  et  seq.). 

The  term  "registration"  applies  to  a 
for-hire  motor  carrier,  freight  forwarder, 
and  broker  that  registers  with  the 
FMCSA  to  provide  transportation  under 
49  U.S.C  chapter  139.  This  includes  an 
entity  that  held  operating  authority  from 
the  Interstate  Commerce  Commission  as 
of  the  effective  date  of  the  ICC 
Termination  Act  of  1995  (ICCTA) 
(Public  Law  104-88,  109  Stat.  803),  as 
well  as  an  entity  registered  by  the 
Federal  Highway  Administration 
(FHWA)  between  January  1.  1996.  and 
December  31,  1999.  and  by  the  FMCSA 
on  or  after  January  1,  2000. 

Section  206(b)  amends  49  U.S.C. 
521(b)  to  prohibit  operations  in 
interstate  commerce  by  an  owner  or 
operator  of  a  commercial  motor  vehicle 
(CMV)  who  fails  to  pay  a  civil  penalty, 
or  to  arrange  and  abide  by  an  acceptable 
payment  plan.  A  CMV  owner  or 
operator  must  cease  its  interstate 
operations  if  it  has  not  paid  its  fine 
within  90  days  of  the  time  specified  by 
the  Secretary's  order  for  payment,  or  has 
not  arranged  and  abided  by  a  payment 
plan.  Similar  to  the  exception  contained 


in  section  206(a),  the  Secretary  may  not 
apply  this  prohibition  to  anyone  unable 
to  pay  penalties  because  the  person  is  a 
debtor  in  a  case  under  chapter  1 1  of  the 
Bankruptcy  Code. 

The  rules  of  practice  for  motor  carrier 
proceedings  are  codified  in  49  CFR  part 
386.  The  most  recent  amendments  (65 
FR  7753,  February  16,  2000)  added 
proceedings  concerning  violations  of  the 
commercial  regulations  that  were 
formerly  implemented  and  administered 
by  the  Interstate  Commerce 
Conunission. 

The  FMCSA  described  in  the 
preamble  to  the  NPRM  (65  FR  56521, 
September  19,  2000)  how  its  current 
enforcement  procediu-es  would  be 
affected  by  Section  206.  Briefly,  a 
compliance  review  may  be  conducted  in 
response  to  a  request  to  change  a  safety 
rating,  or  to  investigate  potential 
violations  of  regulations  and 
complaints.  If  the  compliance  review 
results  in  the  initiation  of  an 
enforcement  action,  the  official 
document  used  to  notify  a  broker, 
freight  forwarder,  or  motor  carrier  is  a 
Notice  of  Claim  (NOC).  If  the  broker, 
freight  forwarder,  or  motor  carrier  does 
not  respond,  the  NOC  becomes  the  final 
agency  order  by  default  25  days  after  it 
was  served,  and  the  party  is  so  notified. 
If  the  broker,  freight  forwarder,  or  motor 
carrier  timely  responds  and  challenges 
the  NOC,  the  FMCSA's  Chief  Safety 
Officer  opens  an  administrative 
proceeding,  ff  the  NOC  is  upheld,  a  final 
agency  order  (FAO)  is  issued  which 
usually  directs  the  broker,  freight 
forwarder,  or  motor  carrier,  to  pay  a 
civil  penalty. 

The  respondent  must  pay  the  fine 
within  30  days  of  receipt  of  the  FAO. 
The  respondent  may  petition  the 
FMCSA  for  reconsideration  of  the  FAO 
within  20  days  after  it  is  served.  If  the 
broker,  freight  forwarder,  or  motor 
carrier  has  not  paid  its  fine  in  full,  or 
if  it  has  not  executed  an  agreement  with 
the  appropriate  FMCSA  Service  Center 
for  a  payment  schedule  for  its  fine,  the 
agency  issues  an  accounts  receivable 
memorandum  to  the  FHWA  Finance 
Division  which  will  pursue  collection 
through  administrative  channels.  (The 
FHWA  is  providing  certain 
administrative  support  for  the  FMCSA 
under  an  interagency  agreement  until 
the  FMCSA  is  authorized  to  fully  staff 
its  administrative  offices.)  If  the  agency 
has  not  received  payment  30  days  after 
the  FAO  is  served  on  a  broker,  freight 
forwarder,  or  motor  carrier,  the  FHWA 
will  send  a  letter  to  the  broker,  freight 
forwarder,  or  motor  carrier  by  certified 
mail,  retiuTi  receipt  requested.  The 
FHWA  sends  additional  letters  if  it  has 
still  not  received  payment  by  GO  days 


and  90  days  after  service  of  the  order. 
After  180  days,  the  FHWA  refers  the 
case  to  the  Department  of  Treasury  for 
collection  of  the  fine  in  accordance  with 
the  Debt  Collection  Improvement  Act  of 
1996,  Pub.  L.  104-134,  110  Stat.  1321- 
358. 

Under  this  final  rule  implementing 
section  206,  the  owner  or  operator  of  a 
commercial  motor  vehicle  that  fails  to 
pay  its  fine  (or,  if  the  agency  agreed  to 
accept  installment  payments,  part  of  its 
fine)  within  90  days  of  the  date 
specified  for  payment  will  be  barred 
from  operating  in  interstate  commerce 
on  the  91st  day  and  may  not  resimie 
operating  until  it  has  paid  the  entire  fine 
in  full.  In  addition,  the  registration  of  a 
broker,  freight  forwarder,  or  for-hire 
motor  carrier  that  fails  to  pay  fines  (or, 
in  case  of  installment  payments,  part  of 
a  fine)  within  90  days  of  the  date 
specified  for  payment  will  be 
suspended,  after  notice  and  opportunity 
for  a  proceeding,  on  the  91st  day.  The 
respondent  may  not  operate  in  interstate 
commerce  until  the  entire  fine  has  been 
paid  in  full  and  its  registration  restored. 

Docket  Comments  to  the  NPRM 

The  agency  received  comments  from: 
the  American  Trucking  Associations 
(ATA),  the  National  Private  Truck 
Council  (NPTC),  Advocates  for  Highway 
and  Auto  Safety  (AHAS).  Larry  R. 
Davidson  on  behalf  of  the  National 
Association  of  Transportation  Safety 
Professionals  (NATSP),  the 
Transportation  Lawyers  Association 
(TLA),  the  National  Association  of 
Small  Trucking  Companies  (NASTC), 
and  Mr.  Robert  M.  Hunziker,  an 
individual. 

Definitions  and  Delegation 

The  ATA  asks  the  FMCSA  to  revise 
the  definition  of  Assistant 
Administrator  to  state  that  "*  *  *  the 
decision  of  the  Assistant  Administrator 
*   *   *  shall  be  administratively  final." 
The  NPRM  had  stated  "the  Assistant 
Administrator  is  *  *  *  the  final  agency 
decisionmaker  *  *  *"  The  ATA  reasons 
that  "finality  in  proceedings  shoidd 
refer  to  the  finality  of  the  decision — not 
the  finality  of  the  decisionmaker."  The 
ATA  further  points  to  the  citation  in  the 
statute  that  delegates  powers  to  the 
Administrator,  49  U.S.C.  113(h),  uses 
the  term  "administratively  final." 

The  ATA  also  requests  the  FMCSA  to 
use  the  term  "owner  or  operator  of  a 
commercial  motor  vehicle"  rather  than 
"motor  carrier"  in  §  386.83.  The  ATA 
commented  that  49  U.S.C.  521(b)(8) 
does  not  use  the  term  "motor  carrier" 
and  asserted  that  the  meaning  of  the 
term  in  that  law  is  different  from  the 
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meaning  under  49  U.S.C.  13102(12)  and 
(13)  and  49  U.S.C.  31501. 

Agency's  Response 

The  FMCSA  believes  that  both  of 
ATA's  comments  have  merit.  The 
agency  has,  therefore,  changed  the 
definition  of  "Assistant  Administrator" 
in  the  manner  suggested  by  ATA,  and 
amended  §  386.83  to  refer  to  "a  CMV 
owner  or  operator." 

The  agency  addressed  the  use  of  the 
terms  "motor  carrier"  and  "owner  or 
operator"  in  the  NPRM  concerning 
safety  fitness  procedures  (64  PR  44460, 
at  44462,  August  16,  1999).  Although 
the  FMCSRs  have  long  treated  owners 
and  operators  of  CMVs  as  "motor 
carriers"  (see  49  CFR  390.5).  section 
206(b)  is  clear.  It  applies  specifically  to 
"the  owner  or  operator  of  a  conunercial 
motor  vehicle  against  whom  a  civil 
penalty  is  assessed  *  *  *"  [49  U.S.C. 
521(b)(8)].  The  Congress  could  have 
used  the  term  "motor  carrier"  as  it  did 
in  section  521(b)(2)(B),  but  obviously 
decided  not  to  do  so  in  the  MCSLA.  In 
the  interest  of  clarity,  the  FMCSA  has 
therefore  replaced  the  term  "motor 
carrier"  with  a  slight  variant  of  the 
statutory  language. 

Notice  of  Claim 

The  TLA  and  the  NASTC  submitted 
similar  comments.  Both  organizations 
contend  that  the  FMCSA's  procedures 
concerning  the  transformation  of  a 
Notice  of  Claim  into  a  Final  Agency 
Order  in  case  of  a  failure  to  comply  with 
the  requirements  for  a  response, 
constitute  rulemaking  widiout  notice- 
and-comment.  In  the  words  of  the 
NASTC,  "The  FMCSA  fails  to  describe 
the  manner  in  which  a  Notice  of  Claim 
defaults  into  a  Final  Agency  Order,  even 
when  a  motor  carrier  timely  contests  the 
alleged  infi^ctions."  The  NASTC 
contends  that  "FMCSA  utilizes  this 
procedure,  particularly  in  situations 
where  a  motor  carrier  has  no  legal 
representation,  which  is  the  situation  in 
which  most  NASTC  members  find 
themselves."  The  TLA  asserts  that  the 
preamble  to  the  September  19.  2000 
NPRM  "provided  an  incomplete 
presentation  of  how  the  new  penalties 
fit  within  the  existing  procedures." 

A  motor  carrier  or  omer  regulated 
entity  that  contests  a  Notice  of  Claim 
must  provide  a  response  in  writing  that 
complies  with  49  CFR  386.14(b). 
Section  386.14(b)(1)  requires  "(a]n 
admission  or  denial  of  each  allegation  of 
the  claim  or  notice  and  a  concise 
statement  of  facts  constituting  each 
defense."  Section  386.14(b)(3)  requires 
"[a]  statement  of  whether  the 
respondent  wishes  to  negotiate  the 
terms  of  payment  or  settlement  of  the 


amount  claimed,  or  the  terms  and 
conditions  of  the  order."  These 
requirements  have  been  in  the  FMCSRs 
since  1985  (50  FR  40306.  October  2, 
1985).  Section  386.14(e)  provides  that 
"[i]f  the  respondent  does  not  reply  to  a 
Claim  Letter  within  the  time  prescribed 
in  this  section,  the  Claim  letter  becomes 
the  final  agency  order  in  the  proceeding 
25  days  after  it  is  served." 

The  TLA  and  NASTC  cited  the  same 
administrative  cases  in  support  of  their 
views  (In  the  Matter  of  Robert  D.  Rennet, 
Docket  No.  FHWA-98-4779  (December 
10.  1998)  and  In  the  Matter  of 
Rergerson-Caswell,  Inc.,  Docket  No. 
OMCS-99-6497  (November  29.  1999)). 
In  Bennett,  the  Associate  Administrator 
for  Motor  Carriers  said  that  "the 
Regional  Director  [a  position  since 
eliminated)  or  Resource  Center 
Operations  Manager  may  issue  to  the 
respondent  a  declaration  that  the  Notice 
of  Claim  has  become  the  final  agency 
order  pursuant  to  49  CFR  386.14(e) 
because  a  'reply,'  in  accordance  with  49 
CFR  386.14(b),  had  not  been  submitted" 
(p.  3).  The  TLA  asserts  that  "the  existing 
regulations  contain  no  indication  that  a 
Field  Administrator  is  empowered  to 
determine  the  carrier's  timely  NOC 
response  is  legally  insufficient." 

Agency's  Response 

The  NPRM  sununarized  the  penalty 
procedures  in  part  386  as  an  aid  to 
readers  who  might  not  be  familiar  with 
them.  The  siunmary  was  not  meant  to  be 
a  complete  statement  of  the  agency's 
procedures.  The  comments  submitted 
by  the  TLA  and  NASTC  amount  to 
collateral  attacks  on  the  Bennett  and 
Bergerson-Caswell  decisions  and  are 
thus  beyond  the  scope  of  this 
rulemaking.  A  brief  discussion  of  those 
cases  may  be  useful,  however.  Bennett 
requires  the  Resomt:e  Center  Operations 
Manager,  when  issuing  a  declaration  of 
default,  to  "include  a  notice  that  the 
respondent  has  an  opportimity  to 
petition  the  Associate  Administrator 
[now  Chief  Safety  Officer]  for  review  of 
the  declaration.  If  no  petition  is 
submitted,  the  Notice  of  Claim  is  both 
the  final  order  and  the  final  agency 
order"  (p.  3).  Bennett  therefore  gives  the 
respondent  actual  notice  of  the  default 
and  an  opportunity  to  contest  the 
declaration  of  default.  Under  the 
Administrative  Procedure  Act  (APA), 
notice  and  comment  rulemaking  is  not 
required  if  a  person  subject  to  a  rule  has 
been  personally  served  or  otherwise  has 
actual  notice  of  the  rule  (49  U.S.C. 
553(b)).  Flulhermore,  the  opportunity  to 
contest  a  default  created  by  Bennett  and 
reaffirmed  by  Bergerson-Caswell  is  not 
specifically  provided  for  in  Part  386. 
These  two  cases  therefore  enhanced  the 


rights  of  respondents,  and  did  so  in  a 
maimer  entirely  consistent  with  the 
APA. 

Notice  and  Opportunity  for  Proceeding 

The  ATA  and  the  NATSP  expressed 
concern  that  §  386.84  of  the  NPRM  does 
not  provide  for  prior  notice  and 
opportimity  for  a  proceeding  before  the 
suspension  or  revocation  of  registration, 
as  required  by  section  206.  The  NATSP 
also  believes  that  the  agency  should  give 
similar  procedural  rights  under 
§  386.83,  although  that  is  not  required 
by  statute. 

Agency's  Response 

The  proposal  in  the  NPRM  to  give 
respondents  written  notice  45  days  after 
the  date  a  penalty  was  due  (§§  386.83(b) 
and  386.84(b)),  was  intended  to  meet 
the  statutory  requirement  for  "notice 
and  an  opportunity  for  a  proceeding" 
(49  U.S.C.  13905(c)(1))  and  to  extend 
that  right  to  a  driver  and  private  motor 
carrier  as  well.  The  FMCSA  has 
amended  the  sections  in  question  to 
make  those  rights  more  explicit.  In  order 
to  comply  with  section  206,  however, 
the  show  cause  proceeding  included  in 
the  final  rule  is  necessarily  limited  in 
nature.  A  respondent's  operations  in 
interstate  commerce  will  be  prohibited, 
or  its  registration  suspended,  on  the  91st 
day  after  payment  was  due  unless  it  can 
show  that  it  has  paid  in  full  or  filed  for 
bankruptcy  under  chapter  11.  There  are 
no  other  defenses. 

Protest  Procedure 

Mr.  Hunziker  believes  it  would  not  be 
appropriate  to  prohibit  a  motor  carrier 
from  operating  if  the  motor  carrier  was 
protesting  or  appealing  the  assessment 
of  a  civil  penalty. 

Agency's  Response 

The  FMCSA's  rules  of  practice 
provide  a  motor  carrier  several 
opportunities  to  contest  the  agency's 
findings  in  enforcement  actions.  These 
are  described  in  49  CFR  part  386  and 
were  summarized  in  the  NPRM  (65  FR 
56521.  at  56523-4).  Section  206  does 
not  give  the  agency  discretion  to  hold 
the  statutory  penalties  in  abeyance 
when  the  respondent  is  more  than  90 
days  overdue  in  making  payment,  even 
if  a  legal  challenge  has  been  filed.  That 
principle  is  stated  in  §§  386.83(b)(3)  and 
386.84(b)(3).  Both  the  NPRM  and  the 
final  rule,  however,  recognize  that  a 
Federal  Circuit  Court  of  Appeals  might 
issue  a  stay. 

Effective  Presentation  of  Warning  Text 

AHAS  and  the  ATA  recommend  that 
the  FMCSA's  letters  to  motor  carriers 


whose  payments  are  delinquent  contain 
language  presented  in  a  format  and 
typeface  that  emphasizes  the 
requirement  for  the  motor  carrier  to 
cease  its  operations  in  interstate 
commerce  if  it  does  not  pay  its  fine  by 
the  specified  date.  The  ATA  offered 
specific  language  for  a  "Legal  Warning." 

Agency's  Response 

The  FMCSA  will  revise  the  text  and 
format  of  the  letters  it  sends  to  motor 
carriers  to  emphasize  this  requirement. 

Enforcement  of  Cease-Operations 
Sanction 

Citing  the  discussion  of  current  fine- 
collection  procedures  in  the  NPRM, 
AHAS  noted  that  because  section  206 
imposes  more  serious  penalties  than 
previous  law — prohibition  on  operation 
or  suspension  of  registration — the 
FMCSA  should  "put  forward  a  plan  to 
enforce  this  sanction  and  the  law  on  a 
much  more  aggressive  time  schedule 
than  for  mere  collection  of  unpaid 
fines." 

Agency's  Response 

The  FMCSA  is  developing  procedures 
to  vigorously  enforce  the  cessation-of- 
operations  provisions  of  the  statute  and 
implementing  regulations.  The 
procedxnes  will  include  methods  to 
provide  rapid  and  effective  notification 
to  FMCSA  field  staff  and  State  motor 
carrier  safety  and  vehicle  licensing 
agencies. 

Economic  Impacts 

AHAS  agrees  vrith  the  FMCSA's 
determination  that  this  rulemaking 
would  have  minimal  economic  impact 
on  the  motor  carrier  industry.  No  other 
commenters  addressed  this  aspect  of  the 
NPRM. 

Penalty  Assessment  Process 

The  NATSP  charged  that  the  agency's 
method  of  determining  penalties  creates 
a  "due  process  problem."  The  NASTP 
apparently  believes  the  FMCSA  should 
negotiate  an  "appropriate  penalty"  with 
a  motor  carrier  (or  other  respondent) 
before  issuing  a  Notice  of  Claim.  -In 
addition  to  not  involving  a  motor  carrier 
directly  "in  the  determination  of  the 
amoimt  of  the  penalty,"  the  FMCSA 
refuses  to  allow  independent  evaluation 
of  its  method  of  applying  the  statutory 
factors  for  setting  penalties.  The  NATSP 
believes  that  the  FTvlCSA  imposes  fines 
at  arbitrary  levels  that  are  impossible  for 
a  small  or  medium-sized  motor  carrier 
to  pay,  and  that  these  firms  would  thus 
be  forced  out  of  business.  The  NATSP 
suggests  "referring  penalty  assessment 
to  an  independent  Administrative  Law    • 


Judge,  or  to  the  Department  of  Treasury, 
or  the  Department  of  Justice." 

Agency's  Response 

These  comments  are  outside  the  scope 
of  this  rulemaking.  In  preparing  a  Notice 
of  Claim,  the  FMCSA  does  not  consult 
with  a  motor  carrier  about  the  proper 
amount  of  the  penalty,  nor  should  it. 
The  responsibility  of  choosing  penalties 
that  will  induce  future  compliance  with 
the  FMCSRs  rests  with  the  agency  alone. 
If  the  respondent  believes  the  penalty 
assessed  is  too  high,  it  can  try  to 
negotiate  a  lower  amoimt  with  the 
agency's  enforcement  staff. 
Alternatively,  it  could  file  a  motion  for 
reduction  with  the  Chief  Safety  Officer. 
That  official  may  or  may  not  agree  to 
lower  the  penalty  originally  assessed; 
both  coiu-ses  of  action  are  reflected  in 
proceedings  decided  over  the  past 
decade.  The  final  outcome  will  depend 
on  the  facts  of  the  particular  case. 

The  Justice  or  Treasiuy  Departments 
cannot  decide  what  penalties  should  be 
assessed  against  motor  carriers  in 
Notices  of  Claim;  Congress  has  assigned 
that  authority  exclusively  to  the 
Department  of  Transportation.  An 
Administrative  Law  Judge  (ALJ),  though 
certainly  unbiased,  is  not  independent 
of  the  FMCSA.  ALJs  hear  cases  at  the 
request  of  the  Chief  Safety  Officer,  and 
their  initial  findings  may  be  overruled 
by  that  Officer.  The  FMCSA's 
enforcement  proceedings  comply  with 
all  legal  and  constitutional 
requirements. 

Even  on  the  piu^ly  factual  level,  the 
NATSP's  comments  are  incorrect.  There 
is  no  evidence  that  any  substantial 
niunber  of  motor  carriers  has  been 
forced  out  of  business  as  a  result  of 
paying  fines  levied  by  this  agency. 

General  Comments 

The  NPTC  stated  that  it  supported  the 
NPRM  provisions.  It  cautioned  the 
agency  to  use  its  enforcement  authority 
wisely  and  to  ensure  that  fines  and 
other  penalties  were  set  at  levels 
appropriate  to  the  nature  of  the 
violations  found. 

The  AHAS  also  support  the  NPRM 
and  believe  that  the  new  regulations 
should  provide  a  "powerful  deterrent" 
to  improve  safety. 

Agency's  Response 

The  FMCSA  and  its  predecessor 
agencies  did  not  have  the  authority  to 
suspend  or  revoke  operating  authority 
solely  on  the  basis  of  non-payment  of 
fines.  Section  206  of  the  MCSIA 
provided  that  authority  for  the  first 
time. 


Discussion  of  Final  Rule 

The  revisions  to  49  CFR  part  386  are 
a  straightforward  implementation  of  the 
amendments  to  49  U.S.C.  521(b)  and  49 
U.S.C.  13905(c)  made  by  section  206  of 
the  MCSIA.  The  regulatory  language 
published  in  the  NPRM  is  being  adopted 
today  with  only  a  few  changes. 

Terms  of  Prohibition 

A  CMV  owner  or  operator  that  fails  to 
pay  a  civil  penalty  in  full  within  90 
days  after  the  date  specified  in  the 
FMCSA's  FAO  must  cease  operating 
CMVs  in  interstate  commerce  starting 
the  next  day  (that  is,  on  day  91).  The 
CMV  owner  or  operator  wrill  not  be 
allowed  to  operate  in  interstate 
commerce  until  the  FMCSA  has 
received  full  payment  of  the  penalty. 

If  the  CMV  owner  or  operator  fails  to 
make  an  installment  payment  on 
schedule,  the  payment  plan  is  void  and 
the  entire  debt  is  payable  immediately. 
A  CMV  owner  or  operator  that  fails  to 
pay  the  full  outstanding  balance  of  its 
civil  penalty  within  90  days  after  the 
date  of  the  missed  installment  payment, 
is  prohibited  from  operating  in 
interstate  commerce  on  the  next  (i.e., 
the  91st)  day.  The  CMV  owner  or 
operator  will  not  be  allowed  to  operate 
in  interstate  commerce  until  the  FMCSA 
has  received  full  payment  of  the  entire 
penalty. 

The  rule  will  apply  prospectively.  It 
will  only  apply  to  FAOs  issued  on  or 
after  the  effective  date  of  the  final  rule, 
FAOs  issued  before  that  date  are  not 
subject  to  the  provisions  of  the  mle. 

Tne  rule  does  not  apply  to  a  broker, 
freight  forwarder.  CMV  owner  and 
operator,  or  other  person  who  is  unable 
to  pay  because  the  person  is  a  debtor  in 
a  case  und<»r  chapter  1 1 ,  title  1 1 .  United 
States  Code. 

If  the  FMCSA  has  not  received 
payment  45  days  after  service  of  the 
FAO,  the  agency  will  send  the  broker, 
freight  forwarder,  or  CMV  owner  or 
operator  a  notice  by  certified  mail, 
return  receipt  requested.  This  notice 
provides  the  motor  carrier,  broker,  or 
freight  forwarder  one  additional  notice 
and  an  opportiinity  to  show  cause  why 
its  operations  in  interstate  conunerce 
shoiild  not  be  forbidden,  or  its 
registration  suspended,  on  the  91st  day 
after  service  of  the  FAO.  If  the  broker, 
fi^ight  forwarder,  or  motor  carrier  can 
prove  that  the  FMCSA  has  received 
timely  payment  in  full,  or  that  it  has 
filed  bankruptcy  proceedings  imder 
chapter  1 1  of  the  Bankruptcy  Code,  it 
must  notify  the  FMCSA  immediately, 
and  the  prohibition  or  suspension  will 
be  reversed. 

The  FMCSA  will  be  taking  necessary 
actions  on  the  91st  day  to  notify  its  State 
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partner  agencies  that  a  particular  broker, 
freight  forwarder,  or  motor  carrier  is 
forbidden  to  operate  in  interstate 
commerce.  Immediately  notifying 
FMCSA  that  full  payment  or  a 
bankruptcy  filing  has  been  made  will 
prevent  a  motor  carrier's  CMVs  from 
being  needlessly  detained  at  ports  of 
entry  and  weigh  stations. 

Effective  Date  of  Final  Rule 

The  effective  date  of  this  final  nde  is 
April  16,  2001,  or  120  days  from  today. 
First,  the  new  consequences  of  non- 
payment of  a  penalty  are  severe.  The 
FMCSA  wants  to  provide  sufficient  time 
for  motor  carriers  to  become  aware  of 
this  new  nde.  Second,  the  agency 
requires  the  additional  time  to  make 
necessary  changes  to  its  information 
systems  and  correspondence  procedures 
so  the  conununications  between  the 
agency  and  brokers,  freight  forwarders, 
and  motor  carriers  are  handled  in  a 
timely  and  efficient  manner. 

Technical  Amendment  Modifying  Title 
of  Part  386 

The  FMCSA  is  modifying  the  title  of 
Part  386  to  show  that  brokers,  freight 
forwarders,  and  hazardous  material 
transportation  are  also  subject  to  these 
proceedings. 

Rulemaking  Analyses  And  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
regulatory  action  is  not  significant 
widiin  the  meaning  of  Executive  Order 
12866  nor  under  the  regulatory  policies 
and  procediu^s  of  the  DOT  (44  FR 
11034,  February  26, 1979).  This  rule 
will  prohibit  any  broker,  freight 
forwarder,  or  motor  carrier  or  driver  in 
interstate  commerce  that  has  not  paid  a 
penalty  assessed  by  the  FMCSA  within 
90  days  of  the  final  agency  order,  or  has 
not  abided  by  a  payment  plan  that  it  had 
arranged  with  the  FMCSA,  from 
operating  in  interstate  commerce. 

Based  upon  the  data  presented  in  the 
NPRM.  the  FMCSA  anticipates  diat  this 
ndemaking  will  have  minimal  economic 
impact  on  the  interstate  motor  carrier 
industry.  Statistics  on  enforcement 
actions  taken  during  each  of  Federal 
fiscal  years  1996  through  1999  indicate 
that  approximately  300  to  500  motor 
carriers  per  year  did  not  pay  their 
assessed  penalties  within  90  days  after 
receiving  a  final  agency  order.  Under 
this  regulation,  these  motor  carriers  will 
be  required  to  cease  their  operations  in 
interstate  commerce  until  they  have 
paid  their  penalties.  That  sanction  may 
induce  most  such  motor  carriers  to  pay 


the  civil  penalty  within  90  days  or  to 
abide  by  their  agreed-upon  payment 
plans.  It  is  assiuned  that  the  costs  of 
paying  the  fines,  which  have 
historically  averaged  between  $3,500 
and  $5,500,  woxdd  be  less  than  the 
potential  significantly  higher  cost  of  not 
paying,  and  facing  the  shutdown  of 
interstate  operations.  Thus,  the  entities 
involved  would  take  steps  to  achieve 
compliance  with  the  lower  cost 
alternative.  For  the  purpose  of  this 
analysis,  the  FMCSA  estimates  that 
between  50  and  75  percent  of  these 
motor  carriers  would  pay  their  fines 
within  90  days  rather  than  face 
additional  sanctions.  Therefore, 
approximately  75  to  250  motor  carriers 
annually  might  not  pay  their  assessed 
fines  and  would  face  the  penalties 
attached  to  this  rule.  This  estimate  is 
conservative  because  it  does  not  accoimt 
for  those  motor  carriers  in  chapter  1 1 
bankruptcy  proceedings  that  are  not 
subject  to  this  rule. 

Based  upon  its  analysis  of  statistical 
information  concerning  motor  carriers' 
improvement  in  their  safety  ratings,  the 
FMCSA  believes  that  the  vast  majority 
of  motor  carriers  interested  in 
continuing  their  operations  would  be 
able  to  do  so.  The  adverse  impact  of  this 
rule  on  those  few  motor  carriers  not 
involved  in  bankruptcy  proceedings 
which  fail  to  pay  their  penalties  in  a 
timely  manner,  is  exactly  the  effect 
intended  by  Congress. 

This  rule  will  oidy  affect  the 
operations  of  the  small  number  of  motor 
carriers  that  do  not  pay  civil  penalties 
assessed  as  part  of  enforcement  actions. 
The  number  of  motor  carriers  involved 
is  expected  to  continue  to  be  extremely 
small — fewer  than  one-tenth  of  one 
percent  of  motor  carriers  per  year  listed 
as  active  in  die  MCMIS.  The  FMCSA 
believes  the  number  of  motor  carriers 
potentially  subject  to  this  level  of 
impact  is  much  smaller  than  the  number 
of  motor  carriers  that  cease  operations 
every  year  as  a  resiUt  of  normal 
economic  fluctuations.  This  rulemaking 
reinforces  the  importance  of  complying 
with  the  safety  re^idations  by  putting 
into  place  a  mechanism  to  require  motor 
carriers  to  pay  penalties  assessed,  unless 
they  are  unable  to  pay  because  they  are 
debtors  in  chapter  1 1  bankruptcy 
proceedings. 

This  rule  imposes  no  new  costs  upon 
motor  carriers,  brokers,  and  freight 
forwarders.  Those  entities  should  see  no 
change  to  their  operations,  provided 
they  pay  assessed  monetary  penalties 
within  the  time  frames  that  they  arrange 
with  the  FMCSA.  Based  upon  the 
extremely  small  number  of  motor 
carriers  projected  to  be  affected,  the 
agency  believes  that  the  overall  adverse 


economic  effects  of  this  rulemaking  will 
be  minimal.  This  rule  will  allow  the 
FMCSA  to  require  those  very  few  motor 
carriers  that  do  not  pay  civil  penalties, 
or  abide  by  payment  agreements,  to 
cease  their  operations  in  interstate 
commerce.  A  broker,  height  forwarder, 
or  for-hire  motor  carrier  operating  in 
interstate  commerce  may  also  lose  its 
operating  authority  until  it  pays  its 
overdue  civil  penalties.  This  rule 
provides  the  FMCSA  with  an  essential 
tool  to  take  prompt  and  effective  action 
against  these  motor  carriers. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  the 
FMCSA  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  The  only 
motor  carriers  economically  impacted 
by  this  rule  will  be  those  who  do  not 
pay  their  civil  penalties  by  the  90th  day 
after  the  FMCSA's  final  agency  order  or 
that  have  failed  to  arrange  and  abide  by 
a  payment  plan. 

Motor  carriers  can  avoid  the 
consequences  of  this  rule  simply  by 
paying  their  civil  penalties.  The  FMCSA 
does  not  assess  fines  at  a  level  that 
would  cause  a  motor  carrier  to 
shortchange  its  safety  and  soundness  of 
operations  in  order  to  pay  its  fine.  In 
determining  the  level  of  penalties,  the 
FMCSA  takes  into  account,  among  other 
things,  a  motor  carrier's  ability  to  pay. 
The  FMCSA  also  allows  motor  carriers 
to  arrange  a  payment  plan  with  the 
agency.  Both  of  these  considerations  are 
tailored  to  the  financial  needs  of  small 
motor  carriers  and  are  part  of  the 
agency's  current  procedures.  Therefore, 
the  FMCSA  hereby  certifies  that  this 
regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditm«  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year  (2 
U.S.C  1531  etseg.). 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks."  This  nde  is  not 
economically  significant  and  does  not 
concern  an  environmental  risk  to  health 
or  safety  that  woidd  disproportionately 
affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  implements  a  statutory 
ipandate  to  prohibit  motor  carriers  that 
do  not  pay  assessed  penalties  from 
operating  in  interstate  commerce.  Motor 
carriers  can  avoid  all  of  the  implications 
of  this  mandate  by  complying  with  the 
FMCSRs,  thereby  avoiding  adverse 
enforcement  actions.  Failing  that,  the 
motor  carrier  can  avoid  the  new 
sanctions  under  this  rule  by  paying 
penalties  assessed  within  90  days  of  the 
final  agency  order.  If  the  motor  carrier 
has  arranged  a  payment  plan  with  the 
FMCSA,  it  can  avoid  the  new  sanctions 
by  abiding  by  its  payment  plan.  The 
FMCSA  therefore  certifies  that  this  rule 
has  no  takings  implications  imder  the 
Fifth  Amendment  or  Executive  Order 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999.  The 
FMCSA  has  determined  this  rule  does 
not  have  a  substantial  direct  effect  on, 
or  sufficient  federalism  implications  for, 
the  States,  nor  will  it  limit  the 
policymaking  discretion  of  the  States. 

Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation.  It 
will  not  impose  additional  costs  or 
burdens  on  the  States.  Although  the 
FMCSA  is  revising  part  386  of  the 
FMCSRs,  States  are  not  required  to 
adopt  part  386  as  a  condition  for 
receiving  Motor  Carrier  Safety 
Assistance  Program  grants.  Also,  this 
action  will  not  have  a  significant  effect 
on  the  States'  ability  to  execute 
traditional  State  governmental 
functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  involve  an 
information  collection  that  is  subject  to 
the  requirements  of  the  Paperwork 


Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
under  DOT  Order  5610.1C  (September 
18,  1979)  that  this  action  does  not 
require  any  environmental  assessment. 

List  of  Subjects 

49  CFR  Part  385 

Highway  safety,  Motor  carriers. 

49  CFR  Part  386 

Highway  safety.  Motor  carriers.  Rules 
of  practice. 

In  consideration  of  the  foregoing,  the 
FMCSA  amends  title  49,  Code  of 
Federal  Regulations,  Chapter  HI,  parts 
385  and  386  as  set  forth  below: 

PART  385— SAFETY  FITNESS 
PROCEDURES 

1 .  Revise  the  authority  citation  for 
part  385  to  read  as  follows: 

Authority:  49  U.S.C.  113,  504,  521(b)(5)(A) 
and  (b)(8),  3113,  31136.  31144,  31502;  and  49 
CFR  1.73. 

2.  Add  §  385.14  to  read  as  follows: 

§  385.14    Motor  carriers,  brokers,  and 
freight  forwarders  delinquent  in  paying  civil 
penalties:  prohibition  on  transportation. 

(a)  A  CMV  owner  or  operator  that  has 
failed  to  pay  civil  penalties  imposed  by 
the  FMCSA,  or  has  failed  to  abide  by  a 
payment  plan,  may  be  prohibited  from 
operating  CMVs  in  interstate  commerce 
under  49  CFR  386.83. 

(b)  A  broker,  freight  forwarder,  or  for- 
hire  motor  carrier  that  has  failed  to  pay 
civil  penalties  imposed  by  the  FMCSA, 
or  has  failed  to  abide  by  a  payment  plan, 
may  be  prohibited  from  operating  in 
interstate  commerce,  and  its  registration 
may  be  suspended  under  the  provisions 
of49  CFR  386.84. 

PART  386— RULES  OF  PRACTICE  FOR 
MOTOR  CARRIER.  BROKER.  FREIGHT 
FORWARDER,  AND  HAZARDOUS 
MATERIALS  PROCEEDINGS 

3.  Revise  the  authority  citation  for 
part  386  to  read  as  follows: 

Authority:  49  U.S.C.  113,  chapters  5.  51. 
59,  131-141,  145-149.  311,  313,  and  315:  sec. 
206,  Pub.  L.  106-159,  113  Stat.  1763;  and  49 
CFR  1.45  and  1.73. 

4.  Revise  the  heading  of  part  386  to 
read  as  set  forth  above. 

5.  Revise  §  386.1  to  read  as  follows: 


§  386.1     Scope  of  rules  in  this  part 

The  rules  in  this  part  govern 
proceedings  before  the  Assistant 
Administrator,  who  also  acts  as  the 
Chief  Safety  Officer  of  the  Federal  Motor 
Carrier  Safety  Administration  (FMCSA), 
under  applicable  provisions  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (49  CFR  parts  350-399), 
including  the  commercial  regulations 
(49  CFR  parts  360-379)  and  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-180).  The  purpose  of  the 
proceedings  is  to  enable  the  Assistant 
Administrator  to  determine  whether  a 
motor  carrier,  property  broker,  freight 
forwarder,  or  its  agents,  employees,  or 
any  other  person  subject  to  the 
jurisdiction  of  the  FMCSA.  has  faded  to 
comply  with  the  provisions  or 
requirements  of  applicable  statutes  and 
the  corresponding  regulations  and,  if 
such  violations  are  found,  to  issue  an 
appropriate  order  to  compel  compliance 
with  the  statute  or  regidation,  assess  a 
civil  penalty,  or  both. 

6.  In  §  386.2,  remove  "Federal 
Highway  Administration"  and  add 
"Federal  Motor  Carrier  Safety 
Administration  "  each  place  it  appears; 
and  add  the  new  definitions  of  Assistant 
Administrator,  Broker,  Final  agency 
order,  and  Freight  forwarder,  in 
alphabetical  order,  to  read  as  follows: 

§386.2    Definitions. 

***** 

Assistant  Administrator  means  the 
Assistant  Administrator  of  the  Federal 
Motor  Carrier  Safety  Administration. 
The  Assistant  Administrator  is  the  Chief 
Safety  Officer  of  the  agency  pursuant  to 
49  U.S.C.  113(d).  Decisions  of  die 
Assistant  Administrator  in  motor 
carrier,  broker,  freight  forwarder,  and 
hazardous  materials  proceedings  under 
this  part  are  administratively  final. 
***** 

Broker  means  a  person  who,  for 
compensation,  arranges  or  offers  to 
arrange  the  transportation  of  property  by 
an  authorized  motor  carrier.  A  motor 
carrier,  or  person  who  is  an  employee  or 
bona  fide  agent  of  a  carrier,  is  not  a 
broker  within  the  meaning  of  this 
section  when  it  arranges  or  offers  to 
arrange  the  transportation  of  shipments 
which  it  is  authorized  to  transport  and 
which  it  has  accepted  and  legally  bound 
itself  to  transport.  •» 

***** 

Final  agency  order  means  a  notice  of 
final  agency  action  issued  pursuant  to 
this  part  by  either  the  appropriate 
FMCSA  Field  Administrator  (for  default 
judgements  under  §  386.14(e)),  the 
FMCSA  Chief  Safety  Officer,  or  an 
Administrative  Law  Judge  (ALJ), 
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typically  requiring  payment  of  a  civil 
penalty  by  a  broker,  freight  forwarder, 
driver,  or  motor  carrier. 

Freight  forwarder  means  a  person 
holding  itself  out  to  the  general  public 
(other  than  as  an  express,  pipeline,  rail, 
sleeping  car,  motor,  or  water  carrier)  to 
provide  transportation  of  property  for 
compensation  in  interstate  commerce, 
and  in  the  ordinary  coiu'se  of  its 
business: 

(1)  Performs  or  provides  for 
assembling,  consolidating,  break-bulk, 
and  distribution  of  shipments; 

(2)  Assumes  responsibility  for 
transportation  from  place  of  receipt  to 
destination;  and 

(3)  Uses  for  any  part  of  the 
fransportatiQn  a  carrier  subject  to 
FMCSA  jiuisdiction. 
***** 

7.  Add  §§  386.83  and  386.84  to  read 
as  follows: 

§  386.83    Sanction  for  failure  to  pay  civil 
penalties  or  abide  by  payment  plan; 
operation  in  interstate  commerce 
prohibited. 

(a)(1)  General  rule.  A  CMV  ovraer  or 
operator  that  fails  to  pay  a  civil  penalty 
in  full  within  90  days  after  the  date 
specified  for  payment  by  the  FMCSA's 
final  agency  order  is  prohibited  from 
operating  in  interstate  conunerce 
starting  on  the  next  (i.e.,  the  91st)  day. 
The  prohibition  continues  until  the 
FMCSA  has  received  full  payment  of  the 
penalty. 

(2)  Civil  penalties  paid  in 
installments.  The  FMCSA  Service 
Center  may  allow  a  CMV  owner  or 
operator  to  pay  a  civil  penalty  in 
installments.  If  the  CMV  owner  or 
operator  fails  to  make  an  installment 
payment  on  schedule,  the  payment  plan 
is  void  and  the  entire  debt  is  payable 
immediately.  A  CMV  owner  or  operator 
that  fails  to  pay  the  full  outstanding 
balance  of  its  civil  penalty  within  90 
days  after  the  date  of  the  missed 
installment  payment,  is  prohibited  from 
operating  in  interstate  commerce  on  the 
next  (i.e.,  the  91st)  day.  The  prohibition 
continues  until  the  FMCSA  has  received 
full  payment  of  the  entire  penalty. 

(3)  Appeals  to  Federal  Court.  If  the 
CMV  owner  or  operator  appeals  the 
final  agency  order  to  a  Federal  Circuit 
Court  of  Appeals,  the  terms  and 
payment  due  date  of  the  final  agency 
order  are  not  stayed  unless  the  Court  so 
dfrects. 

(b)  Show  Cause  Proceeding.  (1)  The 
FMCSA  will  notify  a  CMV  owner  or 
operator  in  writing  if  it  has  not  received 
payment  within  45  days  after  the  date 
specified  for  payment  by  the  final 
agency  order  or  the  date  of  a  missed 
installment  payment.  The  notice  will 


include  a  warning  that  failiu^  to  pay  the 
entire  penalty  within  90  days  after 
payment  was  due,  will  result  in  the 
CMV  owner  or  operator  being 
prohibited  from  operating  in  interstate 
commerce. 

(2)  The  notice  will  order  the  CMV 
owner  or  operator  to  show  cause  why  it 
should  not  be  prohibited  from  operating 
in  interstate  commerce  on  the  91st  day 
after  the  date  specified  for  payment.  The 
prohibition  may  be  avoided  only  by 
submitting  to  the  Chief  Safety  Officer: 

(i)  Evidence  that  the  respondent  has 
paid  the  entire  amount  due;  or 

(ii)  Evidence  that  the  respondent  has 
filed  for  bankruptcy  under  chapter  1 1 , 
title  11,  United  States  Code. 
Respondents  in  bankruptcy  must  also 
submit  the  information  requfred  by 
paragraph  (d)  of  this  section. 

(3)  The  notice  will  be  delivered  by 
certified  mail  or  commercial  express 
service.  If  a  CMV  owner's  or  operator's 
principal  place  of  business  is  in  a 
foreign  country,  the  notice  will  be 
delivered  to  the  CMV  owner's  or 
operator's  designated  agent. 

(c)  A  CMV  owner  or  operator  that 
continues  to  operate  in  interstate 
commerce  in  violation  of  this  section 
may  be  subject  to  additional  sanctions 
under  paragraph  IV  (h)  of  appendix  A  to 
part  386. 

(d)  This  section  does  not  apply  to  any 
person  who  is  unable  to  pay  a  civil 
penalty  because  the  person  is  a  debtor 
in  a  case  under  chapter  11,  title  11. 
United  States  Code.  CMV  owners  or 
operators  in  bankruptcy  proceedings 
under  chapter  1 1  must  provide  the 
following  information  in  their  response 
to  the  FMCSA: 

(1)  The  chapter  of  the  Bankruptcy 
Code  under  which  the  bankruptcy 
proceeding  is  filed  (i.e.,  chapter  7  or  11); 

(2)  The  bankruptcy  case  number; 

(3)  The  coiut  in  which  the  bankruptcy 
proceeding  was  filed;  and 

(4)  Any  other  information  requested 
by  the  agency  to  determine  a  debtor's 
bankruptcy  status. 

§  386.84    Sanction  for  failure  to  pay  civil 
penalties  or  abide  by  payment  plan; 
suspension  or  revocation  of  registration. 

(a)(1)  General  rule.  The  registration  of 
a  broker,  freight  forwarder,  or  for-hire 
motor  carrier  that  fails  to  pay  a  civil 
penalty  in  full  within  90  days  after  the 
date  specified  for  payment  by  the 
FMCSA's  final  agency  order,  will  be 
suspended  starting  on  the  next  (i.e.,  the 
91st)  day.  The  suspension  continues 
until  the  FMCSA  has  received  fuU 
payment  of  the  penalty. 

(2)  Civil  penalties  paid  in 
installments.  The  FMCSA  Service 
Center  may  allow  a  respondent  broker. 


freight  forwarder,  or  for-hire  motor 
carrier  to  pay  a  civil  penalty  in 
installments.  If  the  respondent  fails  to 
make  an  installment  payment  on 
schedule,  the  payment  plan  is  void  and 
the  entire  debt  is  payable  immediately. 
The  registration  of  a  respondent  that 
fails  to  pay  the  remainder  of  its  civil 
penalty  in  full  within  90  days  after  the 
date  of  the  missed  installment  payment, 
is  suspended  on  the  next  (i.e.,  the  91st) 
day.  The  suspension  continues  imtil  the 
FMCSA  has  received  full  payment  of 
entire  penalty. 

(3)  Appeals  to  Federal  Court.  If  the 
respondent  broker,  freight  forwarder,  or 
for-hire  motor  carrier  appeals  the  final 
agency  order  to  a  Federal  Circuit  Court 
of  Appeals,  the  terms  and  payment  due 
date  of  the  final  agency  order  are  not 
stayed  imless  the  Court  so  directs. 

(b)  Show  Cause  Proceeding.  (1)  The 
FMCSA  will  notify  a  respondent  broker, 
freight  forwarder,  or  for-hire  motor 
carrier  in  writing  if  it  has  not  received 
payment  within  45  days  after  the  date 
specified  for  payment  by  the  final 
agency  order  or  the  date  of  a  missed 
installment  payment.  The  notice  will 
include  a  warning  that  failure  to  pay  the 
entire  penalty  within  90  days  eifter 
payment  was  due,  will  result  in  the 
suspension  of  the  respondent's 
registration. 

(2)  The  notice  will  order  the 
respondent  to  show  cause  why  its 
registration  should  not  be  suspended  on 
the  91st  day  after  the  date  specified  for 
payment.  The  prohibition  may  be 
avoided  only  by  submitting  to  the  Chief 
Safety  Officer: 

(i)  Evidence  that  the  respondent  has 
paid  the  entire  amount  due;  or 

(ii)  Evidence  that  the  respondent  has 
filed  for  bankruptcy  under  chapter  11. 
title  11,  United  States  Code. 
Respondents  in  bankruptcy  must  edso 
submit  the  information  required  by 
paragraph  (d)  of  this  section. 

(3)  The  notice  will  be  delivered  by 
certified  mail  or  conunercial  express 
service.  If  a  respondent's  principal  place 
of  business  is  in  a  foreign  counfay,  it 
will  be  delivered  to  the  respondent's 
designated  agent. 

(c)  The  registration  of  a  broker,  freight 
forwarder  or  for-hire  motor  carrier  that 
continues  to  operate  in  interstate 
commerce  in  violation  of  this  section 
after  its  registration  has  been  suspended 
may  be  revoked  after  an  additional 
notice  and  opportimity  for  a  proceeding 
in  accordance  with  49  U.S.C.  13905(c). 
Additional  sanctions  may  be  imposed 
under  paragraph  IV  (h)  of  appendix  A  to 
part  386. 

(d)  This  section  does  not  apply  to  any 
person  who  is  unable  to  pay  a  civil 
penalty  because  the  person  is  a  debtor 


in  a  case  under  chapter  11,  tide  11. 
United  States  Code.  Brokers,  freight 
forwarders,  or  for-hire  motor  carriers  in 
bankruptcy  proceedings  under  chapter 
1 1  must  provide  the  following 
information  in  their  response  to  the 
FMCSA: 

(1)  The  chapter  of  the  Bankruptcy 
Code  under  which  the  bankruptcy 
proceeding  is  filed  (i.e.,  chapter -7  or  11); 

(2)  The  bankruptcy  case  number; 

(3)  The  coiM  in  which  the  bcmkruptcy 
jroceeding  was  filed;  and 


(4)  Any  other  information  requested 
by  the  agency  to  determine  a  debtor's 
bankruptcy  status. 

8.  Add  paragraph  h  to  part  TV  of 
Appendix  A  to  part  386  to  read  as 
follows: 

Appendix  A  to  Part  386 — Penalty 
Schedule;  Violations  of  Notices  and 
Orders 


rv. 


*  *  * 


h.  Violation — Conducting  operations 
during  a  period  of  suspension  under 
§§  386.83  or  386.84  for  failure  to  pay 
penalties. 

Penalty— Up  to  $10,000  for  each  day  that 
operations  are  conducted  during  the 
suspension  period. 

Issued  on:  December  7,  2000. 
Brian  M.  McLaughlin, 

Acting  Assistant  Administrator. 

[FR  Doc.  00-31920  Filed  12-14-00:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  24 
RIN1515-AC64 

Time  Limitation  for  Requesting 
Refunds  of  Hart}or  Maintenance  Fee 
and  for  Malcing  Other  Claims  Against 
Customs 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
establish  a  one  year  time  limit  within 
which  a  refund  request  must  be  filed  for 
overpayments  of  Harbor  Maintenance 
Fees  that  were  paid  quarterly  and  for 
making  other  claims  against  Customs. 
This  time  limit  would  assure  an 
efficient  reasonable  final  resolution  of 
claims  against  Customs. 
DATES:  Comments  must  be  received  on 
or  before  February  13,  ^001 
ADDRESSES:  Comments  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Thompson,  Accounts 
Receivable  Branch,  Accounting. Services 
Division,  (317)  298-1200  ext.  4003. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Harbor  Maintenance  Fee  was 
created  by  provisions  of  the  Water 
Resources  Development  Act  of  1986  (26 
U.S.C.  4461  et  seq.)  ("the  Act"),  as 
amended,  and  implemented  through 
interim  regulations,  published  in  the 
Federal  Register  as  T.D.  87-^4  on 
March  30,  1987  (52  FR  10198).  The  Act 
authorizes  the  Customs  Service  to  assess 
a  harbor  maintenance  fee  for  port  use  at 
certain  ports  by  comtnercial  vessels 
which  load  or  unload  merchandise  or 
passengers,  unless  specifically 


exempted.  By  assessing  a  charge  for  port 
use,  the  Act  causes  those  who  benefit 
from  the  maintenance  of  a  Federal  port 
or  harbor  to  share  in  the  cost  of  that 
maintenance. 

It  is  necessary  for  there  to  be  a  time 
limit  within  which  a  refund  claim  can 
be  submitted  to  Customs  to  assure  an 
efficient  reasonable  final  resolution  of 
refund  claims. 

In  a  case  decided  by  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
on  February  28,  2000,  Swisher 
International,  Inc.  v.  United  States,  No. 
99-1277  (February  28,  2000),  the  court 
held  that  there  was  "no  generic 
limitation  period  on  requesting  [harbor 
maintenance  fee)  refunds"  because 
Customs  did  not  set  a  time  limit  for 
requesting  refunds  in  the  applicable 
regulations.  The  court  went  on  to  say 
that  "Customs  was  fi-ee  to  impose  time 
limits  on  the  filing  of  [harbor 
maintenance  fee]  refund  requests  *  *  * 
and  it  remains  fi^ee  to  alter  the 
regulation  to  impose  a  time  limit  in  the 
future." 

Customs  is  acting  on  the  coiut's 
advice  and  proposing  to  amend  the 
Customs  Regulations  by  establishing  a 
one  year  time  limit  for  the  filing  of  a 
refund  request  for  quarterly  harbor 
maintenance  fee  pa5mients.  The  one 
year  limit  for  a  refund  request  will 
commence  at  the  payment  date  to 
Customs.  The  payment  date  for 
quarterly  harbor  maintenance  fee 
payments  mailed  to  Customs  at  a  post 
office  box  is  the  date  the  payment  to  the 
post  office  box  is  processed  to  Customs 
account.  Section  24.24(e)(4)  of  the 
Customs  Regulations  (19  CFR 
24.24(e)(4))  is  proposed  to  be  amended 
to  add  this  time  limitation. 

This  proposed  one  year  time 
limitation  is  only  applicable  to  requests 
for,  refunds  for  harbor  maintenance  fees 
that  are  paid  quarterly.  The  proposed 
limitation  is  not  applicable  to  requests 
for  refunds  of  harbor  maintenance  fees 
that  were  paid  in  accordance  with  the 
normal  Customs  collection  procedures 
for  imported  merchandise  set  forth  in 
§§  24.1  and  141.1  (19  CFR  24.1  and 
141.1).  Section  24.24(e)(2)(ii),  Customs 
Regiilations  describes  those  harbor 
maintenance  fees  that  are  paid  in 
accordance  with  normal  duty  collection 
procedures  for  imported  merchandise.  If 
a  harbor  maintenance  fee  is  paid  in 
accordance  with  normal  duty  collection 
procedures  for  imported  merchandise,  a 


refund  may  be  sought  of  that  fee  in 
accordance  with  the  procedure  that  is 
used  for  seeking  a  reftind  of  a  duty 
payment.  Additionally,  requests  for 
refunds  of  payments  made  quarterly  that 
are  properly  filed  with  Customs  prior  to 
this  proposed  rule  becoming  final  will 
be  processed  by  Customs  regardless  of 
the  dates  on  which  payments  were 
made. 

Other  Claims 

At  this  time,  for  similar  reasons  of 
administrative  efficiency.  Customs  is 
also  proposing  to  set  a  one  year  time 
limitation  for  the  filing  of  a  claim  of  any 
nature  arising  under  the  Customs  laws 
which  is  not  otherwise  provided  for  in 
the  regulations.  This  limitation  is  added 
to  §  24.73  of  the  Customs  Regulations 
(19  CFR  24.73). 

Technical  Correction 

Customs  is  also  amending 
§  24.24(e)(2)(ii)  for  a  technical  error 
removing  the  citation  to  "(e)(3)(iii)"  and 
replacing  it  with  "(e)(2)(iii)". 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments, 
including  comments  on  the  clarity  of 
the  amendments  and  how  they  may  be 
made  easier  to  imderstand,  that  are 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552);  §  1.4,  Treasury  Regulations  (31 
CFR  1.4);  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

Regulatory  Flexibility  Act 

Insofar  as  the  proposed  amendments 
merely  establish  a  filing  time  limit  to 
existing  regulations,  piu-suant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601,  et  seq.),  it  is  certified 
that  the  amendmepts,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  the  proposed 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604, 


Executive  Order  12866 

The  proposed  amendments  do  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.G. 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Keith  B.  Rudich,  Regulations 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  24 

Accounting,  Canada,  Claims,  Customs 
duties  and  inspection,  Fees,  Financial 
and  accounting  procedures,  Harbors, 
Reportingand  recordkeeping 
requirements.  Taxes,  User  fees. 

Proposed  Amendment 

It  is  proposed  to  amend  part  24, 
Customs  Regulations  (19  CFR  part  24)  as 
set  forth  belowr 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1 .  The  general  authority  citation  for 
part  24  will  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  58a-58c, 
66, 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1505, 1624; 
26  U.S.C.  4461,  4462;  31  U.S.C.  9701. 
***** 

2.  It  is  proposed  to  amend  §  24.24  by 
removing  in  paragraph  (e)(2)(ii)  the 
reference  to  (e)(3)(iii)"  and  adding 
"(e)(2)(iii)';  and  by  revising  paragraph 
(e)(4)  to  read  as  follows: 

§  24.24    Hartx>r  Maintenance  Fee. 

***** 

(e)  Collections. 

***** 

(4)  Supplemental  payments  and 
refunds.  LF  a  supplemental  payment  is 
made  for  a  harbor  maintenance  fee  that 
was  paid  quarterly,  it  must  be  mailed  to 
the  U.S.  Customs  Service,  P.O.  Box 
70915,  Chicago,  Ilhnois  60673-0915. 
The  envelope  containing  a 
supplemental  payment  must  also  have 
enclosed  both  a  Harbor  Maintenance 
Fee  Amended  Quarterly  Summary 
Report,  Customs  Form  350,  and  a  copy 
of  the  Harbor  Maintenance  Fee 
Quarterly  Siunmary  Report,  Customs 
Form  349,  that  was  submitted  at  the 
time  the  fee  for  which  the  supplemental 
payment  is  being  made  was  originally 
paid.  Requests  for  refunds  of  a  quarterly 
harbor  maintenance  fee  payment, 
specifying  the  grounds  of  the  claim 
along  with  the  required  documentation, 
must  be  received  by  Customs  within  one 
year  from  the  date  the  fee  for  which  the 
refund  is  sought  was  paid  to  Customs; 


or  in  the  case  of  merchandise  admitted 
into  a  foreign  trade  zone  and 
subsequently  withdrawn  from  the  zone 
for  any  purpose  specified  in  19  U.S.C. 
1309,  within  one  year  from  the  date  of 
withdrawal  from  the  zone.  A  request  for 
a  refund  of  a  quarterly  harbor 
maintenance  fee  payment  must  be 
submitted  to  Customs  with  both  a 
Harbor  Maintenance  Fee  Amended 
Quarterly  Sununary  Report,  Customs 
Form  350,  and  a  copy  of  the  Harbor 
Maintenance  Fee  Quarterly  Summary 
Report,  Customs  Form  349,  that  was 
submitted  at  the  time  the  fee  for  which 
a  refund  is  sought  was  originally  paid. 
The  request  for  a  refund  of  a  quarterly 
harbor  maintenance  fee  payment  must 
be  mailed  to  the  U.S.  Customs  Service, 
HMF  Refunds,  6026  Lakeside  Blvd., 
Indianapolis,  IN  46278. 
***** 

3.  It  is  proposed  to  revise  §  24.73  to 
read  as  follows: 

§  24.73    Miscellaneous  claims. 

Every  claim  of  whatever  nature 
arising  imder  the  Customs  laws  which 
is  not  otherwise  provided  for  shall  be 
forwarded  directly  to  Office  of  Finance, 
Headquarters,  U.S.  Customs  Service, 
specifying  the  grounds  of  the  claim 
together  with  all  supporting  documents 
and  information  available.  Any  claims 
within  this  section  must  be  submitted 
within  one  year  of  the  act  giving  rise  to 
the  claim. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  December  11,  2000. 
Helen  B.  Belt, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
[FR  Doc.  00-31969  Filed  12-14-00;  8:45  am) 

BILUNG  CODE  482&-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  203 

RIN  1010-AC71 

Royalty  or  Reduction  in  Royalty 
Rates— Deep  Water  Royalty  Relief  for 
OCS  Oil  and  Gas  Leases  Issued  After 
2000 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Extension  of  comment  period 
for  proposed  rule. 

SUMMARY:  This  document  extends  to 
January  9,  2001,  the  deadline  for 
submitting  comments  on  the  proposed 
rule  revising  regulations  on  royalty 


relief  for  oil  and  gas  producers  on  the 
Outer  Continental  Shelf  (OCS).  The 
proposed  rule  provides  for  suspension 
or  reduction  of  royalty  on  a  case-by-case 
basis  for  certain  additional  categories  of 
OCS  leases  under  30  CFR  part  203.  Also, 
it  identifies  circumstances  when  we 
may  consider  special  royalty  relief 
outside  our  established  end-of-life  and 
deep  water  royalty  relief  programs. 
DATES:  We  will  consider  all  comments 
received  by  January  9,  2001,  and  we 
may  not  fully  consider  comments 
received  after  January  9,  2001. 
ADDRESSES:  Mail  or  hand-carry  written 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4024;  Hemdon,  Virginia 
20170-4817;  Attention:  Rules 
Processing  Team.  You  may  also  e-mail 
your  comments  to  RPT  at: 
rules.comments@MMS.gov.  Please  mark 
your  message  for  return  receipt  and 
identify  the  rule  identification  number 
"RIN  1010-AC71"  in  the  subject  line  of 
your  message.  Include  your  name  atid 
return  address  in  your  message  text. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Rose,  Economic  Division,  at 
(703) 787-1536. 

SUPPLEMENTARY  INFORMATION:  MMS  was 
asked  to  extend  the  deadline  for 
submitting  conunents  on  the  proposed 
regulations  revising  30  CFR  part  203, 
Relief  or  Reduction  in  Royalty  Rates, 
published  on  November  16,  2000  (65  FR 
69259,  with  a  subsequent  correction  on 
November  22,  2000  (65  FR  70386)).  The 
requests  indicate  a  need  to  wait  for  the 
conclusion  of  two  MMS-sponsored 
workshops  the  week  of  December  1 1 , 
which  are  designed,  in  part,  to  discuss 
the  content  and  rationale  of  the 
proposed  rule. 

Public  Comments  Procedures 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circimistances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of. 
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organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  11,  2000. 

Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  00-32006  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4310-MR-M 

DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  256 
RIN1010-AC74 

Leasing  of  Sulphur  or  Oil  and  Gas  in 
the  Outer  Continental  Shelf — Definition 
of  Affected  State 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  proposed  rule  would 
eliminate  the  definition  of  "Affected 
State"  from  Subpart  B,  the  Oil  and  Gas 
Leasing  Program.  This  would  mean  that 
the  definition  of  "Affected  State"  in 
Subpart  A  would  apply  and  would 
eliminate  the  need  for  imaffected  coastal 
States  to  participate  in  the  preparation 
of  a  5-year  program. 
DATES:  We  will  consider  all  comments 
received  by  February  13,  2001.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  February  13.  2001. 
ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4024;  381  Elden  Street; 
Hemdon,  Virginia  20170-4817; 
Attention:  Rules  Processing  Team. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Ainger  or  Jane  Roberts  at  (703) 
787-1215. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  eliminate  the 
definition  of  "Affected  State"  at  30  CFR 
256.14  as  it  applies  only  to  the  "Subpart 
B,  Oil  and  Gas  Leasing  Program." 
Because  of  the  Presidential 
proclamatfon  withdrawing  areas  of  the 
Outer  Continental  Shelf  (OCS)  from 
leasing  consideration,  it  is  virtually 
impossible  for  many  currently  listed 
States  to  be  affected  under  the  Act.  The 
definition  in  subpart  B  is  therefore 
erroneous. 

The  definition  of  the  term  already  is 
foimd  at  30  CFR  256.5(g),  which  applies 
to  the  entire  part  and  follows  the 
definition  in  the  Outer  Continental 
Shelf  (OCS)  Lands  Act,  43  U.S.C. 
1331(f).  The  definition  at  §  256.5(g) 
reads  as  follows:  "'Affected  State' 


means,  with  respect  to  any  program, 
plan,  lease  sale,  or  other  activity, 
proposed,  conducted,  or  approved 
pursuant  to  the  provisions  of  the  act, 
any  State — 

(1)  The  laws  of  which  are  declared, 
pursuant  to  section  4(a)(2)  of  the  Act,  to 
be  the  law  of  the  United  States  for  the 
portion  of  the  Outer  Continental  Shelf 
on  which  such  activity  is,  or  proposed 
to  be  conducted; 

(2)  Which  is,  or  is  proposed  to  be, 
directly  connected  by  transportation 
facilities  to  any  artificial  island  or 
structure  referred  to  in  section  4(a)(1)  of 
the  Act; 

(3)  Which  is  receiving,  or  in 
accordance  with  the  proposed  activity 
will  receive,  oil  for  processing,  refining, 
or  transshipment  which  was  extracted 
fiDm  the  Outer  Continental  Shelf  and 
transported  directly  to  such  State  by 
means  of  vessels  or  by  a  combination  of 
means  including  vessels; 

(4)  Which  is  designated  by  the 
Secretary  as  a  State  in  which  there  is  a 
substantial  probability  of  significant 
impact  on  or  damage  to  the  coastal, 
marine,  or  human  environment,  or  a 
State  in  which  there  will  be  significant 
changes  in  the  social,  governmental,  or 
economic  infrastructure,  resulting  from 
the  exploration,  development,  and 
production  of  oil  and  gas  anywhere  on 
the  Outer  Continental  Shelf;  or 

(5)  In  which  the  Secretary  finds  that 
because  of  such  activity  there  is.  or  will 
be  a  significant  risk  of  serious  damage, 
due  to  factors  such  as  prevailing  winds 
and  currents,  to  the  marine  or  coastal 
environment  in  the  event  of  any  oilspill, 
blowout,  or  release  of  oil  or  gas  from 
vessels,  pipelines,  or  other 
transshipment  facilities." 

At  this  time,  listing  all  the  States 
adjacent  to  the  OCS  as  "affected"  is 
contrary  to  the  intent  as  well  as  the 
letter  of  the  statute  and  may  cause 
unnecessary  administrative  burden  for 
those  States  that  are  not  affected  under 
the  legal  definition.  In  June  1998, 
President  Clinton  acted  under  the 
authority  of  section  12  of  the  OCS  Lands 
Act  to  withdraw  the  Atlantic  and  Pacific 
coasts  from  leasing  until  the  year  2012. 

As  a  result  of  Presidential  and 
congressional  actions,  there  can  be  no 
leasing  off  the  Atlantic  coast  until  2012. 
The  other  criteria  in  the  statutory 
definition  of  affected  State  relate  to 
post-lease  activity.  As  there  are  no 
active  leases  off  the  Atlantic  coast,  it  is 
virtually  impossible  for  any  Atlantic 
States  to  be  affected  by  the  5-year 
program.  Automatically  treating  such 
States  as  affected  requires  the  Federal 
Government  to  involve  them  in  the 
preparation  of  the  multi-phased  5-year 
program  that  would  not  affect  them.  In 


addition,  some  States  have  their  own 
administrative  processes  that  come  into 
play  if  they  are  deemed  affected.  These 
States  should  not  be  automatically 
involved  if  they  do  not  meet  the 
statutory  definition.  Because  of  the 
Presidential  Proclamation,  these  States 
cannot  be  affected  under  the  Act; 
therefore,  the  definition  in  Subpart  B  is 
erroneous.  However,  there  is  nothing 
that  precludes  any  State's  participation 
if  they  wish  and  to  the  extent  they  wish, 
as  the  5-year  process  contains  multiple 
periods  for  public  comment. 
Elimination  of  the  definition  also 
reduces  the  burden  on  the  Government 
to  involve  States  that  are  not  affected  by 
the  program. 

Procedural  Matters 

Public  Comments  Procedure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132. 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  Governments.  Elimination  of  the 
redundant  and  unnecessary  definition 
of  an  Affected  State  could  reduce  costs 
on  States  that  are  not  affected  by  the  5- 
year  program  and  the  cost  to  the  Federal 
Government  of  involving  unaffected 
States. 

Takings  Implications  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630. 
the  rule  does  not  have  significant 
Takings  implications.  A  Takings 
Implication  Assessment  is  not  required. 
This  rule  has  no  effect  on  Takings,  as  it 
only  applies  to  States  that  would  no 
longer  be  automatically  involved  in  the 


preparation  of  a  program  that  has  no 
affect  on  them,  thereby  eliminating  the 
possible  burden  of  doing  so. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
Ultimately,  this  rule  is  advantageous  to 
the  Federal  Government  in  that  it  would 
not  have  to  involve  certain  imaffected 
States  in  the  complex,  multi-step 
process  of  preparing  a  5-year  program 
and  to  those  States  that  would  not  have 
to  participate  during  program 
preparation,  when  the  Federal 
Government  makes  three  requests  for 
comments  and  recommendations  from 
affected  States.  Because  of  Presidential 
withdrawals  and  congressional 
moratoria,  an  average  of  14  of  the  23 
coastal  States  could  be  deemed 
unaffected  by  a  proposed  5-year 
program.  If  those  14  States  were  deemed 
unaffected,  there  could  be  a  maximiun 
savings  of  $170,100  ($2.100 -i- $168,000). 
At  a  minimum,  a  State  must  spend  1 
hour  deciding  whether  or  not  to 
respond.  Therefore,  there  would  be  a 
minimum  expenditure  of  $2,100  (14 
States  X  3  requests  x  1  hour  x  $  50  per 
hour),  ff  a  State  decides,  or  in  some 
cases  is  required  to,  participate  by  its 
own  laws,  that  State  could  spend  up  to 
80  hours  preparing  each  response,  for  a 
maximiun  expenditure  of  $168,000  (14 
States  X  3  requests  x  80  hours  x  $50  per 
hour). 

(2)  This  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  There  are  no  other 
Federal  agencies  involved  in  this 
process  as  it  relates  to  participation  by 
coastal  States. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  rights  or 
obligations  of  their  recipients.  This  rule 
has  no  effect  on  these  programs  or  such 
rights. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  As  previously  stated, 
the  intent  of  this  rule  is  to  eliminate  the 
r^dundant  and  unnecessary  definition 
^f  Affected  State  at  30  CFR  256.14.  The 
term  already  is  defined  at  30  CFR 
256.5(g)  and  applies  to  the  entire  part. 


Civil  fustice  Reform  (Executive  Order 
12899) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  or  the  Order. 

National  Environment  Policy  Act 
(NEPA) 

We  have  analyzed  this  rule  according 
to  the  criteria  of  the  NEPA  and  516  DM. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  is  not 
required.  This  rule  will  have  no  impact 
regarding  the  criteria  of  the  NEPA. 

Paperwork  Reduction  Act  (PRA)  of  1995 

This  regulation  does  not  affect  an 
existing  OMB-approved  information 
collection  and  an  OMB  Form  83-1  is  not 
required.  The  proposed  rule  simply 
removes  a  defijiition.  OMB  approved 
the  information  collection  requirements 
in  part  256  under  OMB  control  number 
1010-0006,  with  an  expiration  date  of 
March  31.  2001. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  RF  Act  (5 
U.S.C.  601  et  seq.).  This  revised  rule 
would  eliminate  the  redundant  and 
unnecessary  definition  of  Affected  State 
at  30  CFR  256.14.  The  only  entities 
impacted  by  this  rule  change  are  certain 
coastal  States  that  we  would  no  longer 
automatically  involve  in  a  complex, 
multi-step  process  of  preparing  a  5-year 
program  that  would  not  affect  them. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  the 
SBREFA,  5  U.S.C.  804(2).  This  rule: 

(1)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
This  rule  would  eliminate  the  need  for 
the  Federal  Government  to 
automatically  involve  some  coastal 
States  in  a  complex,  multi-step  process 


to  prepare  a  program  that  would  not 
affect  them. 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  areas.  This  rule  would 
eliminate  the  need  for  some  coastal 
States  that  would  not  be  affected  by  a 
5-year  oil  and  gas  program  from 
participating  in  its  preparation  unless 
they  cbose  to  do  so. 

(3)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation, 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  There  are  no  United 
States-  or  foreign-based  enterprises 
involved  in  this  rule. 

Unfunded  Mandate  Reform  Act  (UMRA) 
of  1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  This 
rule  does  not  create  any  kind  of  a 
mandate  for  State,  local,  or  tribal 
governments  or  the  private  sector.  In 
fact,  it  eliminates  the  need  for  the 
Federal  Government  to  involve  certain 
States  in  the  preparation  of  a  program 
that  will  not  affect  them.  A  statement 
containing  the  information  required  by 
the  UMRA,  2  U.S.C.  1501  et  seq.  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  256 

Administrative  practice  and 
procedure,  Continental  shelf. 
Environmental  protection.  Government 
contracts.  Intergovernmental  relations. 
Minerals  Management  Service,  Oil  and 
gas  exploration,  Public  lands-mineral 
resources;  Public  lands-rights-of-way, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Dated:  October  19.  2000. 

Sylvia  V.  Baca, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  MMS  proposes  to  amend  30 
CFR  part  256  as  follows: 

PART  256— LEASING  OF  SULPHUR  OR 
OIL  AND  GAS  IN  THE  OUTER 
CONTINENTAL  SHELF 

1.  The  authority  citation  for  Part  256 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6213.  43  U.S.C.  1331 
et  seq. 
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§256.14    [Removed] 

2.  Section  256.14  is  removed. 
|FR  Doc.  00-31950  Filed  12-14-00;  8:45  am) 

BILUNG  CODE  4310-MR-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  20OO-4C] 

Public  Performance  of  Sound 
Recordings:  Definition  of  a  Service 

AGENCY:  Copyrigiit  Office,  Library  of 
Congress. 

ACTION:  Petition  for  rulemaking,  denial; 
correction. 

SUMMARY:  This  document  corrects  a 
footnote  to  a  proposed  rule  document 
published  in  the  Federal  Register  of 
December  11, -2000,  regarding  the  public 
performance  of  sound  recordings: 
definition  of  a  service. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

Correction 

In  proposed  rule  document  00-31458 
beginning  on  page  77330  in  the  issue  of 
December  11,  2000,  make  the  following 
correction,  in  the  SUPPLEMENTARY 
INFORMATION  section: 

On  page  77332,  in  the  third  column, 
in  footnote  1 ,  the  last  sentence  which 
reads,  "From  these  descriptions,  there  is 
considerable  doubt  whether  either 
offering  would  qualify  as  an  'interactive 
service.'  "  is  corrected  to  read  as 
follows:  "From  these  descriptions,  there 
is  considerable  doubt  whether  either 
offering  would  qualify  as  a 
noninteractive  service." 

Dated:  December  12,  2000. 
David  O.  Carson, 

General  Counsel. 

[FR  Doc.  00-32038  Filed  12-14-00;  8:45  am] 

BILLING  CODE  141I>-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0257;  FRL-6917-6] 


Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Monterey 
Bay  Unffied  Air  Pollution  Control 
District,  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  and  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD) 
portion,  Monterey  Bay  Unified  Air 
Pollution  Control  District  (MBUAPCD) 
portion,  and  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
SIP  concerning  PM-10  emissions  from 
livestock  feed  lots,  agricultural  burning, 
industrial  processes,  and  residential 
wood  burning. 

We  are  also  proposing  full  approval  of 
revisions"  to  the  ICAPCD  portion  of  the 
California  SIP  concerning  definitions, 
PM-10  emissions  from  orchard  heaters, 
incinerators,  open  burning,  and  range 
improvement  burning,  and  to  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  portion  of  the  California  SIP 
concerning  PM-10  emissions  from 
restaurant  operations. 

We  are  also  proposing  full  approval  of 
rescissions  from  the  MBUAPCD  portion 
of  the  California  SIP  concerning 
exceptions  to  other  rules. 

We  are  proposing  action  on  local  rules 
that  regulate  these  emission  sources 
under  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act).  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  v«th  a  final  action. 

DATES:  Any  comments  must  arrive  by 
January  16,  2001. 

ADDRESSES:  Mail  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 

Table  1 — Submitted  Rules 


technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  N.W., 

Washington  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Imperial  Coimty  Air  Pollution  Control 

District,  150  South  Ninth  Street,  El 

Centro,  CA  92243. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  East 

Gettysburg  Street,  Fresno,  CA  93726. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 


FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. (415)  744-1135. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us," 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  are  the  changes  in  the  submitted 
rules? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  What  are  the  rule  deficiencies? 

D.  EPA  recommendations  to  further 
improve  the  rules. 

E.  Proposed  action  and  public  comment. 

III.  Background  Information 

Why  were  these  rules  submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  proposed  for 
limited  approval  and  limited 
disapproval  with  the  dates  that  they 
were  adopted  by  the  local  air  agency 
and  submitted  by  the  California  Air 
Resources  Board  (CARS). 


Local  agency 

Rule  No. 

'  Rule  title 

Adopted 

Submitted 

ICAPCD 

420 
701 
403 

Livestock  Feed  Yards  

09/14/99 
09/14/99 
03/22/00 

05/26/00 

ICAPCD  

Agricultural  Burning 

05/26/00 

MBUAPCD  

Particulate  Matter 

05/26/00 
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Local  agency 


SJVUAPCD 
SJVUAPCD 


Rule  No. 


4201 
4901 


Rule  title 


Particulate  Matter  Concentration 
Residential  Wood  Burning  


Adopted 


SutKnitted 


12/17/92 
07/15/93 


11/18/93 
12/10/93 


On  October  6,  2000,  we  determined  that  the  submittals  of  ICAPCD  Rules  420  and  701  and  MBUAPCD  Rule  403 
met  the  completeness  criteria  in  40  CFR  part  51,  appendix  V,  which  must  be  met  before  formal  EPA  review.  On 
December  27,  1993,  we  determined  that  the  submittal  of  SJVUAPCD  Rule  4201  met  the  completeness  criteria.  On  February 
7,  1994,  we  determined  that  the  submittal  of  SJVUAPCD  Rule  4901  met  the  completeness  criteria. 

Table  2  lists  the  niles  proposed  for  full  approval  with  the  dates  that  they  were  adopted  or  rescinded  by  the  local 
air  agency  and  submitted  by  the  CARB. 

Table  2— Submitted  Rules 


Rule  No. 


101 
408 
409 
421 
702 
405 
406 
1138 


Local  agency 

ICAPCD  

ICAPCD 

ICAPCD 

ICAPCD 

ICAPCD  

MBUAPCD  

MBUAPCD  

SCAQMD  

*  Rescinded. 


On  October  6,  2000,  we  determined 
that  the  submittals  of  ICAPCD  Rules 
101,  408,  409,  421,  and  702  and 
MBUAPCD  Rules  405  and  406  met  the 
completeness  criteria.  On  May  21,  1998. 
we  determined  that  the  submittal  of 
SCAQMD  Rule  1138  met  the 
completeness  criteria. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  versions  of  submitted 
ICAPCD  Rule  101  into  the  ICAPCD 
portion  of  the  SIP  as  Rule  101, 
Definitions,  on  May  27,  1982  (47  FR 
23159)  and  as  Rule  701,  Definitions,  on 
January  27,  1981  (46  FR  8472). 

We  approved  a  version  of  submitted 
ICAPCD  Rule  408  into  the  ICAPCD 
portion  of  the  SIP  as  Rule  408,  Frost 
Protection  and  Orchard  Heaters,  on 
January  27,  1981  (46  FR  8472). 

We  approved  a  version  of  submitted 
ICAPCD  Rule  409  into  the  ICAPCD 
portion  of  the  SIP  as  Rule  409, 
Incinerators,  on  November  18,  1983  (48 
FR  52452). 

We  approved  a  version  of  submitted 
ICAPCD  Rule  420  into  the  JCAPCD 
portion  of  the  SIP  as  Rule  420,  Livestock 
Feed  Yards,  on  February  3,  1989  (54  FR 
5448).  The  current  submittal  supersedes 
a  submittal  on  October  25,  1991  on 
which  we  have  not  acted. 

We  approved  a  version  of  submitted 
ICAPCD  Rule  421  into  the  ICAPCD 
portion  of  the  SIP  as  Rule  421,  Open 
Burning — Non-Agricultural,  Rule  422, 
Open  Burning  of  Wood  Wastes,  and 
Rule  423,  Exceptions,  on  February  3, 
1989  (54  FR  5448). 


Rule  title 

Definitions  , 

Frost  Protection  .-.. 

Incinerators  , 

Open  Burning 

Range  Improvement  Burning , 

Exceptions  

Additional  Exception  

Control  of  Emissions  from  Restaurant  Operations 


Adopted 


09/14/99 
09/14/99 
09/14/99 
09/14/99 
09/14/99 
•03/22/00 
•03/22/00 
11/14/97 


Sutxnitted 


05/26AXD 
05/26/00 
05/26/00 
05/26/00 
05/26/00 
05/26«)0 

03/10/98 


We  approved  versions  of  submitted 
ICAPCD  Rule  701  into  the  ICAPCD 
portion  of  the  SIP  as  Rule  202, 
Exceptions,  on  August  22,  1977  (42  FR 
42224)  and  Rule  702,  Prohibitions,  and 
Rule  706,  Penalty  Clause,  on  January  27, 
1981  (46  FR  8472). 

We  approved  a  version  of  submitted 
ICAPCD  Rule  702  into  the  ICAPCD 
portion  of  the  SIP  as  Rule  705,  Range 
Improvement  Burning,  on  January  27, 
1981  (46  FR  8472). 

We  approved  versions  of  submitted 
MBUAPCD  Rule  403  into  the 
MBUAPCD  portion  of  the  SIP  as  Rule 
403,  Particulate  Matter,  on  May  18, 1981 
(46  FR  27116)  and  as  Rule  405, 
Exceptions,  on  July  13,  1987  (52  FR 
26148). 

We  approved  MBUAPCD  Rule  406, 
Additional  Exception,  into  the 
MBUAPCD  portion  of  the  SIP  on  July 
13,  1987  (52  FR  26148). 

We  approved  the  following  versions 
of  submitted  SJVUAPCD  Rule  4201  into 
the  portions  of  the  California  SIP 
applicable  to  each  of  the  eight  coimties 
that  were  unified  and  now  comprise  the 
SJVUAPCD: 

•  Fresno  County  Rule  404,  Particulate 
Matter  Concentration,  approved  on 
August  22, 1977  (42  FR  42219). 

•  Kern  County  Rule  404,  Particulate 
Matter  Concentration — Valley  Basin, 
approved  on  August  22, 1977  (42  FR 
42219). 

•  Kings  County  Rule  404,  Particulate 
Matter,  approved  on  August  4, 1978  (43 
FR  34468). 

•  Madera  County  Rule  403, 
Particulate  Matter  Emissions  from  the 


Incineration  of  Combustible  Refuse, 
approved  on  April  16,  1991  (56  FR 
15286). 

•  Merced  County  Rule  404, 
Particulate  Matter  Concentration,  June 
14,  1978  (43  FR  25689). 

•  San  Joaquin  County  Rule  404, 
Particulate  Matter  Concentration, 
approved  on  August  22, 1977  (42  FR 
42219). 

•  Stanislaus  County  Rule  404, 
Particulate  Matter  Concentration, 
approved  on  August  22,  1977  (42  FR 
42219). 

•  Tulare  County  Rule  404,  Particulate 
Matter,  approved  on  August  22,  1977 
(42  FR  42219). 

Submitted  SJVUAPCD  Rule  4901  is  a 
new  rule  with  no  previous  versions  or 
submittals. 

Submitted  SCAQMD  Rule  1138  is  a 
new  rule  with  no  previous  versions  or 
submittals. 

C.  What  Are  the  Changes  in  the 
Submitted  Rules? 

Submitted  ICAPCD  Rule  101  has  the 
following  changes: 

•  Many  definitions  were  added  or 
revised  to  correspond  to  requirements  of 
the  amended  Clean  Air  Act  of  1990 
(CAA). 

•  The  definitions  for  Major  Source 
and  Major  Modification  were  deleted. 
These  definitions  are  not  relevant  in 
Rule  207,  New  Source  Review,  because 
the  threshold  requiring  new  soxuxre 
review  is  more  stringent  than  that 
defined  for  a  major  source  or  major 
modification. 
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•  The  definitions  from  SIP  Rule  701 
were  transferred  to  Rule  101. 

Submitted  ICAPCD  Rule  408  adds  a 
prohibition  to  burn  oil  in  open 
containers  and  adds  requirements  that 
orchard  heaters  be  clean,  in  good  repair, 
and  be  free  of  solids  in  stacks. 

Submitted  ICAPCD  Rule  409  has  the 
following  changes: 

•  The  specific  temperatxire  and 
contact  time  for  burning  was  added. 

•  The  exemption  was  clarified  to 
exclude  the  burning  of  certain  materials 
that  produce  smoke  or  toxic  fumes. 

Submitted  Rule  ICAPCD  Rule  420  has 
the  following  changes: 

•  The  submitted  rule  applies  to  all 
livestock  feed  yards  subject  to  ICAPCD 
regulations,  while  the  SIP-approved  rule 
applies  strictly  to  livestock  feed  yards 
located  within  1.5  miles  from  any 
"urban  limit,"  as  defined  by  the  County 
General  Plan. 

•  Submitted  Rule  420  specifies  under 
a  new  "Test  Methods"  section  that 
moistiue  content  shall  be  determined 
with  an  electrical  conductivity  moisture 
meter. 

Submitted  ICAPCD  Rule  421  consists 
of  SIP  Rules  421,  422,  and  423 
combined.  In  addition,  the  following 
changes  were  made: 

•  The  exception  to  tbe  general 
prohibition  to  use  an  orchard  heater  for 
freeze  protection  was  deleted. 

•  The  exception  to  the  general 
prohibition  to  use  equipment  in 
agricultural  operations  were  deleted. 

•  The  exception  to  the  general 
prohibition  to  bum  for  agricultural 
operations  for  the  grazing  of  animals  or 
raising  of  cattle  was  deleted. 

•  The  authority  of  a  public  officer  to 
set  or  permit  a  fire  for  the  remediation 
of  an  oil  spill  on  water  (presumed  on  a 
No-Bum  Day)  pursuant  to  Section 
8670.7  of  the  Califomia  Govemment 
Code  was  added. 

Submitted  ICAPCD  Rule  701  consists 
primarily  of  SEP  Rule  702  renumbered  to 
Rule  701,  plus  the  exceptions  contained 
in  SIP  Rule  202.  An  authority  citation 
from  SIP  Rule  706  is  revised  and  also 
moved  into  Rule  701,  while  the  penalty 
clause  was  omitted.  SIP  Rule  701 
contained  only  definitions,  which  were 
transferred  to  Rule  101  and  will  be 
superseded  by  submitted  Rule  101  in 
another  TSD.  The  significant  changes  in 
submitted  Rule  701  are  as  follows:     • 

•  The  APCO  was  granted  the 
authority  to  restrict  burning  on  Bum 
Days,  if  meteorological  conditions 
would  cause  an  imdue  amount  of 
emissions  to  be  transported  to 
populated  or  sensitive  receptor  areas  or 
cause  or  contribute  to  a  violation  of  an 
ambient  air  quality  standard. 


,   •  The  requirement  was  added  that  a 
District  inspector  must  be  present  for 
agricultvual  bums  near  residential  areas, 
rural  schools,  or  heavily  travelled  roads. 

Submitted  Rule  702  consists  primarily 
of  SIP  Rule  705  renumbered.  There  are 
no  significant  changes  between  Rules 
702  and  705. 

Submitted  MBUAPCD  Rule  403  has 
all  of  the  exceptions  in  Rule  405 
transferred  to  it  as  exemptions  to  Rule 
403.  An  exemption  for  internal 
combustion  engines  was  also  added. 

Submitted  MBUAPCD  Rules  405  and 
406  are  rescinded. 

Submitted  SJVUAPCD  Rule  4201 
changes  are  as  follows: 

•  The  mles  of  eight  old  counties  that 
unified  into  SJVUAPCD  are  combined 
into  a  single  rule,  which  is  equally  as 
stringent. 

Submitted  SJVUAPCD  Rule  4901  is  a 
new  rule  that  consists  of  the  following: 

•  All  new  wood  heaters  must  be  EPA- 
certified  Phase  11  or  pellet-fueled. 

•  All  used  wood  heaters  must  be 
EPA-certified  or  Oregon-certified  or 
pellet-fueled. 

•  Retailers  must  provide  public 
awareness  information  with  each  wood 
burner  sale  and  cannot  advertise  wood 
as  "seasoned"  unless  the  moistiu'e 
content  is  20  percent  or  less  by  weight. 

•  The  rule  establishes  a  two-stage 
voluntary  curtailment  program  during 
November  through  February  for  areas 
located  less  than  3,000  feet  above  mean 
sea  level,  except  where  wood  burning  is 
the  sole  source  of  heat  or  natural  gas  is 
not  available.  The  APCO  will  request  a 
Level  I  voluntary  curtailment  when  a 
Pollutant  Standards  Index  (PSI)  of  100 
or  greater  is  predicted  or  request  a  Level 
II  voluntary  curtailment  when  a  PSI  of 
150  or  greater  is  predicted. 

Submitted  SCAQMD  Rule  1138  is  a 
new  rule  that  consists  of  the  following: 

•  The  operator  of  a  chain-driven 
charbroiler  must  install  a  catalytic 
oxidizer  or  equivalent  control  device 
that  will  result  in  an  emissions  decrease 
of  about  83%  for  both  PM-10  and  VOC. 

•  An  operator  of  a  charbroiler  with 
permitted  control  equipment  operating 
before  November  14, 1997  may  continue 
to  operate  for  the  life  of  the  control 
equipment.  At  this  time  but  not  later 
than  November  14,  2007,  the  operator 
must  replace  the  existing  control 
equipment  with  a  catalytic  oxidizer  or 
equivalent  control  device. 

•  An  operator  that  cooks  less  than 
875  pounds  of  meat  per  week  or  emits 
less  than  one  pound  per  day  of  any 
criteria  pollutant  may  apply  for  an 
exemption,  but  must  keep  records  to 
support  the  exemption. 

Tne  TSDs  have  more  information 
about  these  rules. 


n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  tbe  Rules? 

We  evaluated  these  rules  for 
enforceability  and  consistency  with  the 
CAA  as  amended  in  1990,  with  40  CFR 
part  51,  and  with  EPA's  PM-10  policy. 
Sections  172(c)(1)  and  189(a)  of  the 
CAA  require  moderate  PM-10 
nonattainment  areas  to  implement 
reasonably  available  control  measures 
(RACM),  including  reasonably  available 
control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  requires  that  serious  PM-10 
nonattainment  areas,  in  addition  to 
meeting  the  RACM/RACT  requirements, 
implement  best  available  control 
measures  (BACM),  including  best 
available  control  technology  (BACT). 
ICAPCD  is  a  moderate  PM-10 
nonattainment  area.  MBUAPCD  is  a 
PM-10  attainment  area  and  need  not 
meet  BACM/BACT  or  RACM/RACT 
control  levels.  SJVUAPCD  and 
SCAQMD  are  serious  PM-10 
nonattainment  areas.  SCAQMD  is  an 
extreme  ozone  nonattainment  area  and 
is  required  by  section  182(a)(2)(A)  of  the 
CAA  to  meet  RACT  requirements  for 
VOC. 

EPA's  preliminary  guidance  for 
moderate  PM-10  nonattainment  areas 
provides  that  RACM/RACT  is  required 
to  be  implemented  for  all  source 
categories  unless  the  State  demonstrates 
that  a  particular  source  category  does 
not  contribute  significantly  to  PM-10 
levels  in  excess  of  the  NAAQS  (i.e.,  de 
minimis  soiu-ces).  See  General  Preamble 
for  tbe  Implementation  of  Title  I  of  tbe 
Clean  Air  Act  Amendments  of  1990,  57 
FR  13498,  13540  (April  16,  1992)  and 
Addendum  to  tbe  General  Preamble  for 
the  Implementation  of  Title  I  of  tbe 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994).  The 
activities  subject  to  ICAPCD  Rule  420 
contribute  a  significant  amount  of  the 
total  PM-10  emissions,  and  the 
activities  subject  to  submitted  Rules  701 
and  702  contribute  a  small  but  not 
insignificant  amount  of  the  total  PM-10 
emissions  in  the  Imperial  Valley 
according  to  the  September  23, 1993 
State  Implementation  Plan  for  PM-10  in 
tbe  Imperial  Valley  (ICAPCD  PM-10 
Plan).  Moreover,  the  ICAPCD  PM-10 
Plan  relies  on  SIP  Rules  702,  704,  and 
705,  which  are  versions  of  submitted 
Rules  701  and  702.  Submitted  Rules 
420,  701 ,  and  702  must  meet  RACM/ 
RACT  control  levels.  However,  we  are 
not  determining  at  this  time  whether 
Rule  420  does  so. 

The  activities  subject  to  ICAPCD 
Rules  408,  409  and  421  do  not 
contribute  a  significant  amount  of  the 
total  PM-10  emissions  in  ICAPCD 


according  to  the  ICAPCD  PM-10  Plan. 
Therefore,  ICAPCD  Rules  408,  409,  and 
421  are  not  being  evaluated  to  meet 
RACM/RACT  control  levels,  but  only  to 
ensure  that  they  do  not  relax  the  SIP  in 
violation  of  sections  110(1)  and  193  of 
the  CAA  and  that  they  meet 
enforceability  and  other  general  SIP 
requirements  of  section  110. 

"The  activities  subject  to  submitted 
SJVUAPCD  Rule  4201  contribute  a  small 
but  not  insignificant  amount  of  the  total 
PM-10  emissions  in  the  SJVUAPCD 
according  to  the  May  15, 1997 
SJVUAPCD  PM-10  Attainment 
Demonstration  Plan  (SJVUAPCD  PM-10 
Plan).  Moreover,  the  SJVUAPCD  PM-10 
Plan  relies  on  Rule  4201.  Therefore, 
submitted  Rule  4201  must  meet  BACM/ 
BACT  control  levels. 

The  activities  subject  to  submitted 
SJVOJAPCD  Rule  4901  contribute  a 
significant  amount  of  the  total  PM-10 
emissions  in  the  SJVUAPCD  according 
to  the  SJVUAPCD  PM-10  Plan. 
Moreover,  the  SJVUAPCD  PM-10  Plan 
relies  on  Rule  4901.  Therefore, 
submitted  Rule  4901  must  meet  BACM 
requirements. 

The  activities  subject  to  submitted 
SCAQMD  Rule  1138  must  meet  BACM/ 
BACT  requirements  for  PM-10  and 
RACT  requirements  for  VOC. 

The  TSDs  have  more  information  on 
how  we  evaluated  the  rules. 

Guidance  and  policy  documents  that 
we  used  to  define  specific 
enforceability,  RACM/RACT,  BACM/ 
BACT,  and  SIP  relaxation  requirements 
include  the  following: 

•  PM-10  Guideline  Document,  {EPA- 
452/R093-O08). 

•  State  Implementation  Plan  for  PM- 
10  in  tbe  Imperial  Valley  (September  23, 
1993). 

•  General  Preamble  Appendix  C3 — 
Prescribed  Burning  Control  Measures, 
57  FR  18072  (April  28,  1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  tbe 
Clean  Air  Act  Amendments  of  1 990,  59 
FR  41998  (August  16,  1994). 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and  Deviations: 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
(Blue  Book),  notice  of  availability 
published  in  the  Federal  Register  (May 
25,  1988). 

•  Guidance  Document  for  Residential 
Wood  Combustion  Emission  Control 
Measures  (EPA-450/2-89-015). 

•  Technical  Information  Document 
for  Residential  wood  Combustion  Best 
Available  control  Measures,  EPA-450/ 
2-92-002  (September  1992). 

•  Model  Volatile  Organic  Compound 
Rules  for  Reasonably  Available  Control 
Technology  (Jime  1992). 


B.  Do  tbe  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  are  largely  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  Rule  provisions  which  do 
not  meet  the  evaluation  criteria  are 
summarized  below  and  discussed 
further  in  the  TSDs. 

C.  What  Are  the  Rule  Deficiencies? 

ICAPCD  Rxile  420  contains  the 
following  deficiencies: 

•  The  rule  lacks  a  test  method 
procedure  by  which  to  determine 
compliance  with  the  moisture  content 
standard  [e.g.  minimum  number  of 
samples  to  be  collected,  specifics  on 
collecting  representative  samples, 
whether  moistiu^  content  results  of 
each  sample  are  to  be  averaged  for  a 
final  result). 

•  The  rule  lacks  a  definition  of  "rainy 
period." 

•  The  rule  contains  inappropriate 
Executive  Officer  discretion  with 
respect  to  allowing  exceptions  to 
compliance  with  the  rule's  moisture 
content  standard.  Specific  criteria  for 
granting  an  exception  must  be  included 
in  the  mle.  ICAPCD  Rule  701  contains 
the  folic ving  deficiency: 

•  The  rule  has  limited  enforceability, 
because  of  the  open-ended  discretion  of 
the  Director  to  approve  an  exemption  to 
bum  on  a  No-Bvun  Day  in  case  of 
inuninent  and  substantial  economic  loss 
if  the  burning  were  not  allowed.  The 
conditions  to  allow  such  buiming  must 
be  limited  such  that  it  is  imlikely  that 
the  NAAQS  would  be  violated  or  that 
there  would  be  smoke  impacts  on 
sensitive  areas.  MBUAPCD  Rule  403 
contains  the  following  deficiencies: 

•  The  rule  enforceability  is  limited, 
because  it  does  not  contain  periodic 
monitoring  requirements. 

•  The  rule  enforceability  is  limited, 
because  it  does  not  state  the  test  method 
for  PM. 

•  The  rule  enforceability  is  limited, 
because  it  does  not  require 
recordkeeping  for  at  least  two  years. 
SJVUAPCD  Rule  4201  contains  the 
following  deficiencies: 

•  The  rule  does  not  appear  to  meet 
the  requirements  of  BACM/BACT.  Other 
serious  PM-10  nonattainment  areas 
have  lower  particulate  matter  emission 
limits. 

•  The  rule  does  not  have  periodic 
monitoring  requirements. 

•  The  rule  does  not  require 
recordkeeping  for  at  least  two  years. 

SJVUAPCD  Rule  4901  contains  the 
following  deficiency: 

•  The  rule  does  not  appear  to  meet 
the  requirements  of  BACM,  which 


should  include  restrictions  on  the  sale 
and  installation  of  woodbuming 
fireplaces,  mandatory  ciulailment 
during  periods  of  poor  air  quality,  and 
possibly  other  control  measures. 

D.  EPA  recommendations  to  Further 
Improve  tbe  Rules 

The  TSD  for  ICAPCD  Rule  421 
describes  an  additional  rule  revision 
that  does  not  affect  o\a  current  action 
but  is  recommended  for  the  next  time 
the  local  agency  modifies  the  rule. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  we  are  proposing 
a  limited  approval  of  MBUAPCD  Rule 
403  to  improve  the  SIP.  If  finalized,  this 
action  would  incorporate  the  submitted 
rule  into  the  SIP,  including  those 
provisions  identified  as  deficient.  We 
are  simultaneously  proposing  a  limited 
disapproval  of  this  rule  under  section 
110(k)(3).  If  this  disapproval  is 
finahzed,  no  sanctions  would  be 
imposed  imder  section  1 79  of  the  CAA 
because  the  area  is  PM-10  attainment 
and  the  rule  is  not  required  to  maintain 
attainment.  Note  that  the  submitted  rule 
has  been  adopted  by  the  District,  and 
our  final  limited  disapproval  would  not 
prevent  the  local  agency  from  enforcing 
it. 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  we  are  proposing 
a  limited  approval  of  ICAPCD  Rules  420 
and  701.  SJVUAPCD  Rule  4201,  and 
SJVUAPCD  Rule  4901  to  improve  the 
SIP.  If  finalized,  this  action  would 
incorporate  these  submitted  rules  into 
the  SIP,  including  those  provisions 
identified  as  deficient.  We  are 
simultaneously  proposing  a  limited 
disapproval  of  these  rules  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  sanctions  will  be  imposed 
imder  section  179  of  the  Act  imless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months.  These  sanctions  would  be 
imposed  as  described  in  59  FR  39832 
(August  4,  1994)  because  the  areas  are 
PM-10  nonattainment  and  the  PM-10 
emissions  are  not  insignificant.  A  final 
disapproval  would  also  trigger  the 
federal  implementation  plan  (FIP) 
requirement  under  section  110(c).  Note 
that  the  submitted  rules  have  been 
adopted  by  the  Districts,  and  our  final 
limited  disapproval  would  not  prevent 
the  local  agencies  from  enforcing  them. 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  also  proposing  a  full 
approval  of  ICAPCD  Rules  101 ,  408, 
409,  421,  and  702,  a  full  approval  of  the 
recision  of  MBUAPCD  Rules  405  and 
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406,  and  a  full  approval  of  SCAQMD 
Rule  1138  to  improve  the  SIP. 

We  will  accept  comments  from  the 
pubhc  on  the  proposed  limited  approval 
and  limited  disapproval  and  on  the 
proposed  full  approvals  for  the  next  30 
days. 

m.  Background  Infonnation 

A.  Why  Were  These  Rules  Submitted? 

PM-10  harms  himian  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  3  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  local  agency  PM-10 
rules. 

Table  3.— PM-10  Nonattainment 
Milestones 


Date 


March  3.  1978 


July  1,  1987 


November  15, 
1990. 


November  15. 
1990. 


Event 


EPA  promulgated  a  list  of 
total  suspended  paniculate 
(TSP)  nonattainment 
areas  under  the  Clean  Air 
Act,  as  amended  in  1977. 
43  FR  8964;  40  CFR 
81.305. 

EPA  replaced  the  TSP 
standards  with  new  PM 
standards  applying  only  up 
to  10  microns  in  diameter 
(PM-10).  52  FR  24672. 

Clean  Air  Act  Amendments 
of  1990  were  enacted. 
Pub.  L  101-549,  104 
Stat.  2399,  codified  at  42 
use.  7401-7671 Q. 

PM-10  areas  meeting  the 
qualifications  of  section 
107(d)(4)(A)  and  (B)  of  the 
CAA  were  designated 
nonattainment  by  oper- 
ation of  law  and  classified 
as  moderate  or  serious 
pursuant  to  section  186(a) 
and  189(a).  States  are  re- 
quired by  section  1 1 0(a)  to 
submit  rules  regulating  CO 
and  PM-10  emissions  in 
order  to  achieve  the  at- 
tainment dates  specified  in 
sections  186(a)(1)  and 
188(c). 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Reviewr. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 


significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  eveduate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  nde  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
envfronmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  emd  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regidation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  a^ects  the  communities  of 
Indian  fribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OMB  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natvu-e 
of  thefr  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requfres  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  conun unities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  1 3084  do  not  apply  to 
this  proposed  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federahsm  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 


in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  considts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  nde. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  reqmres  an  agency  to  conduct 
a  regulatory  flexibility -analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nde  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
actions  imder  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requfrements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  action  does  not 
create  any  new  requfrements,  I  certify 
that  this  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requfres  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requfrements 
under  State  or  local  law,  and  imposes 
no  new  requfrements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requfres  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 


List  of  Subjects  in  40  CFR  Part  52 

Envfronmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requfrements.  Ozone,  Particulate  matter. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  5,  2000. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 

[FR  Doc.  00-32025  Filed  12-14-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  4096b;  FRL-657&-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Source 

AGENCY:  Envfronmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Commonwealth  of 
Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  establish  and 
require  reasonably  available  control 
technology  (RACT)  for  56  major  sources 
of  volatile  organic  compounds  (VOC) 
and  nitrogen  oxides  (  NOx)  located  in 
Pennsylvania.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  revisions  as  a  dfrect  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
submittals  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittals  and  EPA's 
evaluations  are  included  in  Technical 
Support  Documents  (TSDs)  prepared  in 
support  of  this  rulemaking  action. 
Copies  of  the  TSDs  are  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  adverse  comment  is 
received  on  an  amendment,  paragraph, 


or  section  of  this  rule  and  that  provision 
may  be  severed  from  the  remainder  of 
the  rule,  EPA  may  adopt  as  final  those 
provisions  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment. 

DATES:  Written  comments  must  be 
received  by  January  16,  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Makeba 
Morris,  Chief,  Permits  and  Technical 
Assessment  Branch,  Afr  Protection 
Division,  Mailcode  3AP11,  U.S. 
Envfronmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Envfronmental  Protection,  Bureau  of  Afr 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 

Chalmers  at  (215)  814-2061  for 
information  on  sources  #1  through  #17, 
Melik  Spain  at  (215)  814-2299  for 
information  on  sources  #18  through  #50, 
or  Helene  Drago  at  (215)  814-5796  for 
information  on  sources  #51  through  56. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  December  6,  2000. 

Dated:  March  23.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator,  Region  HI. 
[FR  Doc  00-31464  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 

Bureau  of  Land  Management 

43  CFR  Groups  3000,  3100,  3200,  3400, 
3500,  3600,  and  3800 

[WO-61 0-4111  -02-24  1  A] 

RIN:  1004-AC64 

Oil  and  Gas  Leasing;  Geottiermal 
Resources  Leasing;  Coal  Management; 
Management  of  Solid  Minerals  Other 
Than  Coal;  Mineral  Materials  Disposal; 
and  Mining  Claims  Under  the  General 
Mining  Laws 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  Bureau  of  Land  Management 
(BLM)  mineral  resources  regulations  to 
increase  many  fees  and  to  impose  new 
fees  to  cover  BLM's  costs  of  processing 
certain  documents  relating  to  its 
minerals  programs.  This  would  include 
costs  for  actions  such  as  environmental 
studies,  monitoring  activities,  and 
others.  When  necessary,  the  proposed 
rule  would  add  citations  to  BLM's 
authority  to  charge  fees.  The  proposed 
fee  changes  are  BLM's  response  to 
recommendations  made  by  the 
Department  of  the  Interior's  Office  of  the 
Inspector  General  (OIG)  in  a  1988 
report.  This  report  was  part  of  a  1980s 
presidential  initiative  which  called  for 
all  Federal  agencies  to  charge 
appropriate  user  fees  for  agency 
services,  consistent  with  the  law.  The 
OIG  recommended  that  BLM  collect  fees 
for  processing  minerals-related 
documents  whenever  possible.  The 
primary  purpose  of  this  rulemaking  is  to 
charge  tbose  who  benefit  from  these 
minerals  programs,  rather  than  the 
general  public,  the  costs  of  BLM 
minerals  document  processing. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  February  13,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  You  may  mail  comments  to 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401  LS, 
1849  C  Street.  NW.  Washington,  D.C. 
20240.  You  may  also  hand-deliver 
comments  to  BLM  at  Room  401. 1620  L 
Street,  NW,  Washington,  D.C.  For 
information  about  filing  comments 
electronically,  see  the  SUPPLEMENTARY 
INFORMATION  section  under  "Electronic 
access  and  filing  address." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  fluid  minerals  (oil,  gas, 
geothermal  steam)  call  Kermit 
Witherbee  at  (202)  452-0335.  For 
questions  about  solid  minerals 


including  coal  call  Brenda  Aird  at  (202) 
452-0350. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures  and 

Information 

II.  Background 

m.  Discussion'of  Proposed  Rule 
rV.  Procedural  Matters 

I.  Public  Comment  Procedures  and 
Information 

Electronic  Access  and  Filing  Address 

You  may  view  an  electronic  version  of 
this  proposed  rule  at  BLM's  Internet 
home  page:  wwrw.blm.gov.  You  may 
also  comment  via  the  Internet  to: 
WOComment@bIm.gov.  Please  also 
include  "Attention:  AC-06"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  possible,  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  which  the 
commenter  is  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final  rule 
conunents  which  BLM  receives  after  the 
close  of  the  comment  period  (See  DATES) 
or  comments  delivered  to  an  address 
other  than  those  listed  above  (See 
ADDRESSES).  Conunents,  including 
names,  street  addresses,  and  other 
contact  information  of  respondents,  will 
be  available  for  public  review  at  BLM's 
offices  at  1620  L  Street,  N.W., 
Washington,  D.C.  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday,  except  Federal 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
request  that  BLM  consider  withholding 
your  name,  street  address,  and  other 
contact  information  (such  as:  Internet 
address,  FAX  or  phone  number)  from 
public  review  or  from  disclosiu-e  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comment.  BLM  will 
honor  requests  for  confidentiality  on  a 
case-by-case  basis  to  the  extent  allowed 
by  law.  BLM  will  make  available  for 
public  inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 


n.  Background 

What  Laws  Authorize  BLM  to  Charge  for 
its  Document  Processing  Costs? 

Federal  agencies  are  generally 
authorized  to  do  this  by  the 
Independent  Offices  Appropriation  Act 
of  1952  (lOAA),  31  U.S.C.  9701. 

BLM  has  specific  authority  to  charge 
fees  for  processing  applications  and 
other  documents  relating  to  public  lands 
under  section  304  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA),  43  U.S.C.  1734.  "Public 
lands"  in  FLPMA  means  all  lands  or 
interests  in  land  owned  by  the  United 
States  and  administered  by  BLM, 
excluding  outer  continental  shelf  lands 
and  Native  American  lands.  43  U.S.C. 
1702(e).  BLM  interprets  this  definition 
to  mean  that  a  mineral  lease  or  mineral 
materials  disposal  administered  by 
BLM,  or  a  mining  claim  (for  which  BLM 
determines  validity),  even  in  land  where 
the  surface  is  administered  by  another 
agency,  is  an  "interest  in  land"  for  the 
purposes  of  FLPMA. 

[Before  BLM  disposes  of  mineral 
materials  or  issues  a  mineral  lease  on 
these  lands,  if  the  surface  managing 
agency  also  exercises  considerable 
authority  over  the  mineral  estate,  that 
estate  may  not  be  sufficiently  under  the 
administrative  control  of  BLM  to  qualify 
as  "public  lands"  for  purposes  such  as 
exchanges.  However,  once  BLM  issues  a 
mineral  lease  or  proceeds  with  a 
mineral  materials  disposal,  we  are 
administering  an  interest  in  the  lands, 
and  that  interest  now  falls  under  the 
FLPMA  definition  of  "public  lands." 
Since  the  Secretary  of  die  Interior  has 
primary  jurisdiction  over  determining 
the  validity  of  mining  claims,  and  BLM 
administers  the  mineral  estate  covered 
by  those  claims,  mining  claims  also 
qualify  as  public  lands  under  FLPMA. 
Of  course,  BLM  also  has  authority  imder 
the  lOAA  to  collect  fees  for  processing 
documents  related  to  its  administration 
of  the  mineral  estate  in  these  instances.) 

The  lOAA  and  section  304  of  FLPMA 
authorize  BLM  to  charge  applicants  for 
the  cost  of  processing  documents 
through  rulemaking,  which  BLM  is 
proposing  to  do  through  this  rule.  The 
lOAA  also  states  that  these  charges 
should  pay  for  the  agency  services  as 
much  as  possible. 

What  Policy  Documents  Deal  with 
Charging  Applicants  for  Processing 
Costs? 

These  policies  are  explained  in  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-25,  "User  Charges," 
and  the  Department  of  the  Interior 
Departmental  Manual,  Part  346,  "Cost 
Recovery." 


What  is  the  Basic  Policy  of  these 
Documents? 

The  general  federal  policy  is  that  a 
charge  "will  be  assessed  against  each 
identifiable  recipient  for  special  benefits 
derived  from  Federal  activities  beyond 
those  received  by  the  general  public." 
(OMB  Circular  A-25.)  The  Department 
of  the  Interior  Manual  mirrors  this 
policy  (346  DM  1.2  A.)  Certain  activities 
may  be  exempted  from  these  fees  under 
certain  conditions  set  out  at  346  DM  1.2 
C. 

What  Does  "Cost  Recovery"  Mean  in 
this  Rulemaking? 

It  means  reimbursement  to  BLM  of  its 
costs  of  processing  a  docvunent  by 
charging  a  fee  to  the  applicant/ 
beneficiary. 

What  is  the  Office  of  the  Inspector 
General  (OIG)? 

This  is  an  office  within  the 
Department  of  the  Interior  which 
studies  Departmental  economy  and 
efficiency,  and  makes  reconunendations 
for  improvement. 

What  OIG  Reports  Affected  This 
Rulemaking? 

OIG  reports  No.  89-25  (1988)  and  95- 
1-379  (1995). 

What  Did  the  1988  OIG  Report  (No.  89- 
25)  Recommend? 

The  report  recommended  that  BLM: 

•  List  all  the  minerals-related 
document  types  for  which  it  had 
authority  to  charge  BLM  processing 
costs  to  the  applicant; 

•  Determine  the  BLM  processing  cost 
for  each  type  of  document  and  count 
how  many  were  processed; 

•  Establish  exemption  standards  and 
apply  them  to  each  type  of  document  on 
the  list; 

•  Prepare  and  maintain  exemption 
documentation  for  exempted  document 
types;  and 

•  Establish  and  collect  processing 
cost  fees  for  all  non-exempt  types  of 
documents. 

How  Did  BLM  Begin  Gathering  Data  in 
Response  to  the  Report? 

BLM  first  conducted  an  inventory  of 
about  130  types  of  documents  in  all 
onshore  energy  and  mineral  program 
areas:  fluid  minerals  (including 
geothermal)  resources  leasing  and 
operations;  soUd  leasable  minerals  (coal 
and  non-energy  minerals)  leasing  and 
operations;  mining  law  administration 
(locatable  minerals);  and  mineral 
materials  (salable  minerals  such  as  sand 
and  gravel). 

From  this  inventory  BLM  listed  the 
types  of  documents  for  which  it 


appeared  we  had  authority  to  collect 
processing  fees,  and  those  that  appeared 
to  be  exempt.  BLM  developed 
exemption  standards  in  1989  comprised 
of  the  first  foiu'  exemption  categories  in 
the  Departmental  Manual  and  two 
additional  categories:  dociunents 
primarily  benefitting  the  public  and 
documents  related  to  appeals. 

How  did  BLM  Analyze  its  Costs  for 
Types  of  Documents  That  Appeared  to 
be  Eligible  for  Processing  Fees? 

We  started  with  a  pilot  analysis  in  the 
Montana  State  Office,  then  surveyed  all 
BLM  State  Offices  in  1990.  To  ensure 
that  the  State  Offices  used  the  same 
data-gathering  approach,  the  BLM 
Washington  Office  gave  all  State  Offices 
a  copy  of  Part  346  of  the  Departmental 
Manual,  three  types  of  standard  forms  to 
record  the  data,  and  detailed 
instructions  previously  tested  for  clarity 
in  the  Montana  pilot  analysis. 

Were  There  Differences  in  the 
Processing  Costs  and  Number  of 
Document  Filings  Processed  for  Each 
State  Office? 

Yes.  BLM's  preliminary  review  of  the 
data  showed  large  cost  differences 
among  offices  for  processing  certain 
types  of  documents  as  well  as  big 
differences  in  the  numbers  of 
documents  filed  and  processed.  For 
example,  office  processing  costs  for  a 
mineral  materials  noncompetitive  sale 
application  ranged  from  $234  to  $4,773. 
[The  1995  OIG  report,  discussed  below, 
cites  the  low  end  of  the  range  for  this 
dociunent  as  $81.64.  1995  OIG  Audit 
Report,  p.  3.  BLM  has  been  unable  to 
determine  the  source  of  this  figure.]  As 
discussed  below,  BLM  reconsidered  the 
State  Offices'  estimated  costs  for 
noncompetitive  sales  applications  and 
determined  that  the  differences  in 
estimates  were  attributable  to  unique 
site-  or  sale-specific  factors. 

Similarly,  the  number  of  mining  law 
affidavits  of  assessment  filed  in  State 
Offices  for  Fiscal  Years  1988-1990 
varied  from  about  2,761  to  251,564.  For 
certain  mineral-related  document  types, 
some  offices  had  no  activity  during  the 
three  years  sampled. 

What  Did  BLM  do  to  Reconcile  the 
Differences  in  the  Data? 

BLM  decided  to  use  a  "weighted" 
average  rather  than  a  simple  average  to 
determine  a  BLM-wide  processing  cost 
for  each  type  of  document.  This  method 
gave  greater  weight  to  the  processing 
cost  data  from  State  Offices  with  a 
heavy  workload,  and  thus  more 
expertise,  in  processing  a  particular  type 
of  document. 


Between  1995  and  1999,  we  re- 
analyzed much  of  the  data,  conducted 
spot  checks  to  verify  its  continued 
validity,  and  adjusted  it  to  current 
prices. 

What  did  the  OIG's  Follow-up  Report 
Find? 

The  report  (No.  95-1-379.  January 
1995)  found  that,  of  the  five 
recommendations  in  the  1988  OIG 
report.  BLM  had  implemented  the  first, 
third,  and  fourth  recommendations,  had 
partially  implemented  the  second 
recommendation  to  determine  the  cost 
and  number  of  each  document  filing 
processed,  and  had  not  yet  implemented 
the  fifth  recommendation  to  establish 
and  collect  BLM  processing  cost  fees  for 
non-exempt  types  of  documents.  The 
OIG  sent  BLM  a  draft  of  this  report  to 
which  we  responded  in  August  1994. 
We  later  met  with  the  OIG  and 
discussed  issues  raised  by  the  report, 
including  the  issue  of  guidance  and 
standards  in  data  gathering.  We  also 
provided  supplemental  information  to 
the  OIG  in  December  1994  to  resolve  the 
issue. 

What  Observations  and 
Recommendations  Did  the  1995  OIG 
Report  Make? 

The  OIG  noted  the  wide  variations  in 
estimates  of  the  time  and  cost  needed  to 
process  types  of  documents  among 
various  BLM  State  Offices,  and  made 
two  recommendations  to  BLM  from  the 
draft  report.  First,  BLM  should  develop 
document  processing  standards,  request 
cost  information  from  State  Offices 
based  on  these  standards  and  analyze 
and  resolve  significant  differences  in  the 
collected  data,  particularly  for  types  of 
documents  which  have  major  impacts 
on  the  total  amoimt  of  money  that  BLM 
can  recover.  Secondly,  BLM  should 
expedite  the  establishment  and 
collection  of  fees  for  processing  types  of 
documents  which  have  major  impacts 
on  the  total  amount  of  money  that  BLM 
can  recover,  and  continue  efforts  to 
establish  and  collect  fees  for  other  types 
of  documients. 

The  report  went  on  to  say  that  in  the 
supplemental  information  provided  in 
December  1994,  BLM  told  the  OIG  that 
it  had  developed  guidance/standards 
"which  were  used  by  all  state  offices  to 
achieve  uniformity  in  data  gathering 
and  reporting."  It  also  said  that  BLM 
had  stated  we  would  establish  a  multi- 
program  team  to  continue  examining 
fees  to  establish  a  consistent  cost 
recovery  program.  Based  on  our 
responses  to  the  draft  report,  the  final 
1995  OIG  report  concluded  that  "we 
consider  both  recommendations 
resolved  but  not  implemented." 
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How  did  BLM  Respond  to  the  1995 
Report? 

After  the  1995  report  was  issued,  BLM 
created  a  team  to  update  its  processing 
cost  data,  with  priority  given  to 
establishing  and  collecting  fees  for  types 
of  documents  with  a  significant  impact 
on  the  total  amount  of  money  that  we 
can  recover.  To  update  the  existing  data 
and  verify  its  accuracy,  the  team 
gathered  new  estimates  of  the  number  of 
aiuiual  filings,  updated  processing  cost 
estimates,  and  assigned  BLM  minerals 
experts  to  review  the  data  in  their 
specialties. 

How  did  BLM  Analyze  the  1990  Cost 
Data  for  Oil,  Gas,  and  Geothermal  in 
Response  to  the  1995  OIG  Report? 

BLM's  fluid  minerals  program  re- 
analyzed this  data,  comparing  the  data 
and  identifying  the  appropriate  job 
position,  salary  level,  and  time  needed 
for  each  step  indicated  in  BLM  oil,  gas, 
and  geothermal  Handbooks  to  process 
each  type  of  document.  The  1990  data 
was  also  based  on  the  steps  in  the 
Handbooks.  Based  on  this  analysis,  we 
calculated  a  direct  cost  (see  discussion 
of  direct/indirect  costs  below)  for  each 
step  of  the  process,  which  was  then 
adjusted  to  1995  salary  rates  without  a 
locality  factor.  Indirect  costs  were  later 
added.  We  used  these  cost  figures  in 
this  proposed  rule  as  the  actual  cost 
estimates  for  oil  and  gas  and  geothermal 
document  types,  from  which  the  fees 
were  determined.  This  method  was  used 
for  oil  and  gas  and  geothermal  because 
the  assigned  program  expert  believed  it 
would  yield  accurate  cost  estimates. 

How  did  BLM  update  the  1990  Cost 
Data  for  Mineral  Materials,  Coal, 
Nonenergy  Leasable  Minerals,  and 
Mining  Law  in  Response  to  the  1995  OIG 
Report? 

We  spot  checked  the  data  by 
resubmitting  it  to  selected  State  Offices 
which  often  process  these  particular 
categories  of  documents.  We  also  sent 
these  offices  a  summary  of  the  cost  data 
that  office  had  previously  submitted  for 
these  types  of  documents,  along  with 
the  BLM-wide  weighted  average  cost  for 
each  of  them.  We  requested  that  the 
State  Offices  review  the  cost  data  and 
report  whether  that  data,  adjusted  to 
current  prices,  remained  reasonable.  We 
also  requested  that  the  State  Office  re- 
estimate  costs  for  that  state  if  it  foimd 
the  re-examined  adjusted  cost  data  to  be 
unreasonable  for  that  time  period.  This 
re-examination  verified  the  current 
validity  of  BLM's  data  and  ensured  that 
figures  which  varied  significantly 
among  offices  had  not  been  submitted  in 
error.  We  used  this  method  for  these 


programs  because  our  program  experts 
believed  it  would  yield  accurate  data 
and  be  cost-effective. 

Also,  in  mineral  materials,  the  team 
reconsidered  the  State  Offices' 
estimated  costs  for  non-competitive  sale 
applications  which  the  1995  report  had 
highlighted.  The  team  determined  that 
the  differences  among  State  Offices  were 
largely  caused  by  unique  site-  or  sale- 
specific  factors,  such  as  the  amount  and 
nature  of  surface  disturbance  (for 
example,  whether  the  sales  are  from 
existing  or  new  pits,  and  how  much 
material  is  to  be  removed);  the  impact 
on  other  surface  resources  (which  may 
vary  even  within  the  same  area);  and 
National  Environmental  Policy  Act 
(NEPA)  analysis. 

To  bring  the  figures  in  line  with  1999 
prices,  BLM  adjusted  them  to  the 
Implicit  Price  Deflator  for  Gross 
Domestic  Product  for  1998  (the  most 
recent  year  available)  published  by  the 
U.S.  Department  of  Commerce,  which 
economists  generally  consider  to  be  the 
most  reliable  general  price  index. 

How  Has  BLM  Implemented  the  1995 
OIG  Recommendations? 

As  explained  above,  BLM  resolved  the 
first  part  of  the  OIG's  first 
recommendation  about  what  standards 
we  used  by  sending  the  OIG  information 
in  response  to  the  draft  report  about  our 
use  of  concrete  standards  in  data 
collection.  BLM  updated  the  proposed 
fees  and  updated,  analyzed,  and  verified 
the  data,  which  responded  to  the  second 
part  of  the  OIG's  first  recommendation. 
This  rule  proposes  to  implement  the 
first  part  of  the  second  1995  OIG 
recommendation:  BLM  would  collect 
fees  for  types  of  documents  that  have  a 
significant  impact  on  the  amoimt  of 
money  BLM  can  recover.  This  proposed 
rule  covers  only  some  of  the  documents 
for  which  BLM  has  the  authority  to 
recover  costs.  BLM  intends  to  continue 
to  work  on  establishing  and  collecting 
fees  for  other  documents  as  well, 
including  those  addressed  in  the 
Solicitor's  Dec.  5,  1996  M  Opinion  on 
this  subject  (M-36987).  This  satisfies 
the  second  part  of  the  OIG's  second 
recommendation . 

III.  Discussion 

What  Kinds  of  Fees  Would  This  Rule 
Create? 

This  rule  would  establish  fixed  fees 
and  fees  based  on  BLM's  case-by-case 
processing  costs.  A  fixed  fee  remains  the 
same  for  each  document  of  a  particular 
type.  How  BLM  set  these  fixed  fees  is 
explained  below.  A  fee  based  on  BLM's 
case-by-case  processing  costs  would  be 


calculated  by  tracking  the  ongoing  costs 
of  processing  an  individual  dociunent. 
Fixed  fee  amounts  set  by  rulemaking 
would  not  be  appealable  to  the  Interior 
Board  of  Land  Appeals  (IBLA)  because 
rulemaking  actions  are  binding  on  the 
Department.  Case-by-case  fees  could  be 
appealed  in  accordance  with  the 
Department's  general  appeals  rule  at  43 
CFR  Part  4.  BLM  would  not  continue 
processing  a  document  while  an  appeal 
is  pending  unless  the  applicant  paid  the 
fee  under  protest.  In  that  case,  if  the 
final  decision  were  that  the  fee  was  too 
high,  BLM  would  refund  the 
overpayment.  See  43  U.S.C.  1734(c). 

The  FLPMA  Factors 

How  Did  BLM  Set  These  Fees? 

Section  304(b)  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
lists  six  factors  (the  FLPMA 
"reasonableness"  factors)  that  BLM 
must  consider  in  deciding  what  is  a 
reasonable  processing  fee.  They  are: 

(1)  BLM's  actual  costs  to  process  a 
document.  This  does  not  include 
management  overhead,  which  means 
costs  of  BLM  State  Directorsand 
Washington  office  staff,  except  when  a 
member  of  this  group  works  on  a 
specific  authorization  like  a  lease. 
Actual  costs  include  (but  are  not  limited 
to)  such  costs  as  money  spenron  special 
studies,  environmental  impact 
statements  and  other  analysis,  and 
monitoring  exploration  activities, 
development,  construction,  production, 
operation,  maintenance,  or  termination 
of  an  authorized  facility. 

(2)  The  monetary  value,  or  objective 
worth,  of  the  right  or  privilege  that  the 
applicant  seeks. 

(3)  The  efficiency  with  which  BLM 
processes  a  document,  meaning  with  a 
minimum  of  waste  by  carefully 
managing  agency  expenses  and  time. 

(4)  Whether  any  of  BLM's  processing 
costs,  for  things  such  as  studies  or  data 
collection,  benefit  the  general  public  or 
the  federal  government,  rather  than  just 
the  applicant.  This  is  referred  to  in  the 
statute  as  "benefit  of  the  general  public 
interest." 

(5)  Whether  the  project  provides  any 
significantly  valuable  tangible 
improvement,  such  as  a  road,  or  other 
direct  service  to  the  public.  This  is 
referred  to  in  the  statute  as  "public 
service."  However,  a  negative  factor, 
such  as  an  adverse  impact  on  wildlife  or 
surface  drainage,  may  prevent  an 
improvement  from  being  a  public 
service.  Data  collection  that  we  need  to 
monitor  an  activity  is  not  a  public 
service. 

(6)  Any  other  relevant  factors. 


How  Did  BLM  Consider  the  FLPMA 
Factors? 

We  considered  each  of  the  FLPMA 
factors  for  each  type  of  dociunent  for 
which  we  are  proposing  a  fixed  fee  in 
this  rule.  We  first  estimated  the  actual 
cost  for  a  type  of  document  and  then 
considered  each  of  the  other  FLPMA 
factors  to  see  if  any  of  them  might  cause 
a  fee  to  be  set  at  less  than  actual  cost. 
If  so,  we  then  considered  whether  any 
of  the  remaining  factors  acted  as  an 
enhancing  factor  that  would  mitigate 
against  setting  the  fee  at  less  than  actual 
cost.  We  then  decided  the  amount  of  the 
fee,  which  cannot  be  more  than  oiu' 
processing  cost.  For  most  minerals 
actions  in  this  proposal  this  method 
resulted  in  fees  set  at  our  actual 
processing  cost. 

This  weighing  of  the  factors  would 
also  be  applied  to  fees  that  are 
determined  on  a  case-by-case  basis.  For 
those  fees,  BLM  would  give  the 
applicant  an  estimate  of  the  proposed 
fee  after  estimating  the  actual  cost  of 
processing  the  individual  document  and 
considering  the  other  FLPMA  factors. 
The  applicant  could  then  comment  on 
the  proposed  fee.  We  would  consider 
the  applicant's  comments  and  any  work 
to  be  performed  by  the  applicant,  and 
give  the  applicant  a  final  fee  estimate. 
We  could  re-estimate  reasonable  costs 
whenever  necessary.  If  the  fee  is  set  at 
less  than  our  actual  costs  because  of  one 
of  the  FLPMA  factors,  processing  could 
not  proceed  until  funding  for  the 
shortfall  became  available  through  the 
BLM  budget,  contributions  by  the 
applicant,  or  other  means. 

In  considering  the  FLPMA  factors  we 
found  several  trends.  First,  the  monetary 
value  of  the  right  or  privilege  was  much 
greater  than  the  processing  cost.  Also, 
our  document  processing  procedures, 
which  are  based  on  standard  steps  in 
internal  BLM  Handbooks,  are 
reasonably  efficient. 

We  also  found  that  none  of  the  studies 
or  data  collection  performed  as  part  of 
BLM's  document  processing 
sigriificantly  benefits  the  general  public. 
(The  courts  have  held  that  processing 
which  an  agency  is  required  to  perform 
in  connection  with  a  specific  request 
(for  example,  before  approving  a  permit) 
provides  a  special  benefit  to  an 
applicant,  even  if  it  also  provides  some 
benefit  to  the  public.  See,  e.g., 
Mississippi  Power  &■  Light  Co.  v.  United 
States  Nuclear  Regulatory  Comm  'n,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied 
444  U.S.  1102  (1980).]  We  found  that 
any  small  benefit  to  the  public  provided 
by  the  processing  of  fixed  fee 
documents  in  this  rulemaking  is 
speculative  and  outweighed  by  the 


monetary  value  to  the  applicant  of  the 
right  or  privilege. 

Furthermore,  the  applicant's  project 
usually  provides  little  or  no  service  to 
the  public.  If  a  project  provides  a  small 
public  service,  it  will  usually  be 
outweighed  by  the  monetary  value  to 
the  applicant  of  the  right  or  privilege. 
Finally,  there  are  usually  no  other 
relevant  factors. 

Actual  Costs 

Did  BLM  Consider  Figuring  and 
Charging  Processing  Costs  on  a  Case-by- 
Case  Basis  for  Every  Type  of  Document? 

Yes.  We  decided  not  to  do  this 
because  it  would  require  enormous 
effort  and  expense.  Also,  when  we  can 
reliably  estimate  costs  for  routine 
services,  we  believe  applicants  benefit 
from  knowing  fees  in  advance.  We  will 
therefore  determine  costs  on  a  case-by- 
case  basis  only  for  types  of  documents 
where  the  average  processing  cost  may 
not  be  a  reasonably  accurate  estimate 
because  costs  may  differ  significantly  in 
each  case. 

How  Does  BLM  Figure  Its  Costs  to 
Process  a  Document? 

Actual  costs  are  the  sum  of  both  direct 
and  indirect  costs.  Direct  costs  include 
such  things  as  labor,  material  and 
equipment;  BLM's  measurement  of 
direct  costs  is  explained  below.  Indirect 
costs  include  items  like  rent  and 
overhead,  excluding  State  Director  and 
Washington  Office  management 
overhead. 

For  an  example  of  how  BLM  would 
determine  the  sum  of  direct  and  indirect 
costs,  suppose  the  measured  direct  cost 
of  processing  a  document  is  $200.  To 
estimate  the  indirect  cost  for  processing 
that  dociunent,  the  BLM  office  would 
use  a  ratio  already  determined  in  its 
accounting  system — perhaps,  ten  to  one. 
meaning  for  every  $10  of  direct  costs 
there  would  be  $1  of  indirect  costs.  BLM 
would  then  estimate  the  indirect  cost 
using  the  ratio  and  direct  cost  figures.  In 
this  example,  since  the  direct  cost  was 
$200  and  the  ratio  is  ten  to  one,  the 
indirect  cost  is  $20.  BLM  then  would 
add  the  direct  and  indirect  cost  figures 
to  arrive  at  the  actual  cost  figure  of  $220 
to  process  the  document.  This  method 
is  generally  accepted  in  the  private  and 
public  sectors. 

When  we  set  fees  at  actual  cost  in  the 
proposed  rule,  we  rounded  the  cost 
figures  down  to  the  nearest  zero  or  five 
for  amounts  over  $10.  For  example,  a 
cost  figure  of  $157  was  rounded  down 
to  $155  and  a  figure  of  $153  was 
rounded  down  to  $150.  For  amounts 
under  $10,  we  rounded  the  cost  figures 
down  to  the  nearest  dollar.  We  did  not 


round  any  cost  figures  up,  to  avoid 
charging  more  than  actual  processing 
costs. 

For  What  Types  of  Documents  Would 
BLM  Measure  Actual  Costs  on  a  Case- 
by-Case  Basis? 

•  Geophysical  exploration  applications 
for  oil  and  gas; 

•  Competitive  lease  applications  for 
coal; 

•  Royalty  rate  reduction  applications 
for  coal; 

•  Logical  mining  unit  applications  and 
applications  for  LMU  modifications  for 
coal; 

•  Applications  for  lease  modifications 
for  coal; 

•  Prospecting  permit  applications  for 
nori-energy  leasable  minerals; 

•  Preference  right  lease  applications  for 
non-energy  leasable  minerals; 

•  Competitive  lease  applications  for 
non-energy  leasable  minerals; 

•  Royalty  rate  reduction  applications 
for  non-energy  leasable  minerals; 

•  Non-competiUve  sale  applications  for 
mineral  materials; 

•  Competitive  sale  applications  for 
mineral  materials; 

•  Lease  or  sales  applicatioas  when  an 
Environmental  Impact  Statement  (EIS) 
is  required; 

•  Mining  plans  of  operations  when  an 
EIS  is  required;  and 

•  Mineral  validity  examinations/reports 
(includes  field  mapping,  field 
sampling,  assays,  determination  of 
reserves  and  marketability,  etc.). 

What  Would  Case-by-Case  Fee 
Calculations  Include? 

They  would  include  all  costs  wa  incur 
while  processing  your  document,  such 
as  the  costs  of  studies  BLM  conducts  to 
comply  with  legal  requirements  like 
environmental  laws,  the  mineral  leasing 
laws,  or  the  Mining  Law  of  1872.  For  a 
mineral  validity  examination/report,  the 
mineral  examiner  would  consider  the 
cost  to  the  claimant  of  the  examination 
and  report  along  with  other  costs  of    • 
doing  business  in  evaluating  whether 
the  claimant  has  made  a  valuable 
discovery  of  minerals  on  the  claim.  This 
is  because  the  cost  of  a  mineral  exam/ 
report  is  a  business  cost  similar  to  the 
cost  of  complying  with£nvironmental 
requirements,  which  is  significant  in 
deciding  whether  there  has  been  a 
discovery.  See  United  States  v. 
Pittsburgh  Pacific  Co.,  30  IBLA  388.  84 
I.D.  282,  290  (1977);  United  States  v. 
Kosanke  Sand  Corp.,  12  IBLA  282,  298- 
99,  80  I.D.  538,  546-47  (1973)  (on 
reconsideration). 

Also,  although  current  proposed 
section  3800.5  refers  to  applicants  for  a 
plan  of  operations  or  a  mineral  patent 
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"under  this  part."  i.e..  43  CFR  Part  3800, 
BLM  may  provide  in  the  final  rule  that 
BLM  will  also  recover  costs  of  validity 
examinations  and  reports  performed  in 
connection  with  plan  of  operations 
applications  that  are  submitted  under 
other  parts  of  the  CFR  as  well,  such  as 
36  CFR  Part  9  (which  implements  the 
Mining  in  the  Parks  Act). 

How  Would  the  Proposed  Fees  Be 
Applied  to  Documents  that  BLM  is 
Already  Processing? 

If  BLM  accepted  your  dociunents 
before  the  find  rules  were  in  effect,  and 
fees  for  such  documents  would  have 
been  subject  to  fixed  fees  under  the  new 
rules,  you  would  not  be  required  to  pay 
such  fees.  If  we  accepted  your  document 
prior  to  a  final  rule,  and  fees  for  such 
a  document  would  be  calculated  on  a 
case-by-case  basis  under  the  new  rule. 


you  would  be  charged  fees  on  that  basis 
for  any  processing  work  that  must  still 
be  done  after  the  final  regulations  went 
into  effect.  This  is  because  filing  an 
application  will  not  exempt  you  from 
subsequent  regulations.  See  Hannifin  v. 
Morton.  444  F.2d  200,  202-203  (10th 
Cir.  1971).  You  would  not  be  charged 
for  the  processing  that  took  place  prior 
to  the  regulations  going  into  effect, 
however,  unless  a  prior  regulation  or 
agreement  required  it. 

Did  BLM  Consider  Figuring  and 
Charging  Processing  Costs  on  a  Case-by- 
Case  Basis  for  Every  Type  of  Document? 

Yes.  We  decided  not  to  do  this 
because  it  would  require  enormous 
effort  and  expense.  Also,  when  we  can 
reliably  estimate  costs  for  routine 
services,  we  believe  applicants  benefit 
from  knowing  fees  in  advance.  We  will 


therefore  determine  costs  on  a  case-by- 
case  basis  only  for  types  of  dociunents 
where  the  average  processing  cost  may 
not  be  a  reasonably  accurate  estimate 
because  costs  may  differ  significantly  in 
each  case.  To  illustrate  the  case-by-case 
variation  of  BLM's  processing  cost,  costs 
for  processing  a  "noncompetitive 
mineral  material  sales"  range  from  $282 
to  $5,747  with  an  average  cost  of  $2,350. 

How  Did  BLM  Measure  its  Direct  Actual 
Costs  for  Types  of  Documents  it 
Proposes  not  to  Measure  on  a  Case-by- 
Case  Basis? 

We  used  an  agency-wide  average  cost 
figure  for  each  type  of  document.  This 
is  a  reasonable  approximation  of  our 
actual  processing  cost  for  that  document 
type,  as  well  as  an  efficient  method  of 
measuring  the  cost. 

What  are  the  New  Proposed  Fixed  Fees? 


Category-Fixed  Fee 


Oil  and  Gas. 

Noncompetitive  lease  application 

Competitive  lease  application  

Assignment  and  transfer  

Name  change,  corporate  merger  or  transfer  to  heir/devisee 

Lease  consolidation 

Lease  renewals  or  exchanges  

Lease  reinstatement,  Class  1 

Leasing  under  right-of-way 

Geothennal: 

Noncompetitive  lease  application 

Competitive  lease  application  

Assignment  and  transfer  

Name  change,  corporate  merger  or  transfer  to  heir/devisee 

Lease  reinstatement 

Nonenergy  Leasable: 

Prospecting  Permit  application  amendtnent  

Extension  of  Prospecting  Permit 

Lease  Renewals  

Mining  Law  Administration: 

Notice  of  Location  

Amendment  to  location  

Transfer  of  Interest 

Affidavit  of  Assessment  Work  j. 

Notice  of  Intent  to  Hold  

Deferment  of  Assessment 

Mineral  Patent  Adjudication  

Adverse  claim , 

Protest  


Proposed 
fee 


$305 
120 

70 
160 
335 
305 

60 
305 

305 
120 

70 
160 

60 

SO 
80 

390 

15 
10 
10 
10 
10 
80 
2,290 
80 
50 


What  Data  Did  BLM  Use  to  Calculate  the 
Average  Cost? 

We  used  the  data  collected  from  State 
Offices  in  1990,  as  analyzed  and 
updated  in  1995-1996  and  in  1999.  In 
the  areas  of  oil  and  gas  and  geothennal, 
we  used  oiu  re-analyzed  direct  cost 
estimate,  to  which  indirect  costs  were 
added,  as  the  average  cost  figiue.  In 
other  areas,  we  used  the  weighted 
average  cost,  which  included  indirect 
costs,  as  the  average  cost  figiure. 


What  Processing  Steps  are  Included  in 
the  Fixed  Fees? 

Oil  &  Gas 

For  noncompetitive  lease 
applications,  fixed  fees  would  include 
receiving,  validating,  and  entering  data; 
examining  land  availability;  sorting 
parcels  (i.e.,  developing  parcel 
configuration/acreage);  preparing 
stipulations;  preparing  sale  notices; 
noting  title  records;  preparing  and 
conducting  sale  auctions;  preparing 


lease  decisions,  and  entering  and 
transmitting  data  updates. 

For  competitive  lease  applications, 
fixed  fees  would  include  preparing  sale 
notices;  noting  title  records;  preparing 
and  conducting  sale  auctions;  preparing 
lease  decisions;  and  entering  and 
transmitting  data  updates.  This  fee  does 
not  at  this  point  include  steps  leading 
to  sorting  parcels,  i.e.  developing  parcel 
configiuation/acreage,  and  preparing 
stipulations. 

For  assignments  and  transfers,  fixed 
fees  would  include  receiving, 


validating,  and  entering  data;  examining 
assignment  and  transfer  forms; 
reviewing  leases  and  bonds;  and 
approving,  entering,  and  transmitting 
updates.  For  assignments  and  transfers 
due  to  name  changes,  corporate  mergers, 
or  transfer  to  an  heir  or  devisee,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data;  examining 
requests;  determining  successors-in- 
interest  or  other  special  requirements; 
reviewing  leases  and  bonds;  preparing 
decisions;  and  entering  and  transmitting 
updates. 

For  transfers  of  overriding  royalties  or 
payments  out  of  production,  fixed  fees 
would  include  receiving,  validating,  and 
entering  data. 

For  lease  consolidations,  fixed  fees 
would  include  receiving,  validating,  and 
entering  data;  examining  requests,  lease 
term  conditions,  and  productions; 
preparing  new  leases  and  decisions;  and 
entering  and  transmitting  updates. 

For  lease  renewals,  fixed  fees  would 
include  receiving,  validating,  and 
entering  data;  examining  requests  and 
lease  forms  for  compliance;  preparing 
decisions;  and  entering  and  transmitting 
updates. 

For  Class  1  lease  reinstatements,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data;  examining 
eligibility;  preparing  decisions;  and 
entering  and  transmitting  updates. 

Geothermal 

For  noncompetitive  lease 
applications,  fixed  fees  would  include 
receiving,  validating,  and  entering  data; 
examining  land  availability;  sorting 
parcels  [i.e.,  developing  peircel 
configuration/acreage);  preparing 
stipulations;  preparing  sale  notices; 
noting  title  records;  preparing  and 
conducting  sale  auctions;  preparing 
lease  decisions;  and  entering  and 
transmitting  data  updates. 

For  competitive  lease  applications, 
fixed  fees  would  include  preparing  sale 
notices;  noting  title  records;  preparing 
and  conducting  sale  auctions;  preparing 
lease  decisions;  and  entering  and 
transmitting  data  updates.  This  fee  does 
not  at  this  point  include  steps  leading 
to  sorting  parcels,  i.e.  developing  parcel 
configuration/acreage,  and  preparing 
stipulations. 

For  assignments  and  transfers,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data;  examining 
assignment  and  transfer  forms; 
reviewing  leases  and  bonds;  and 
approving,  entering,  and  transmitting 
updates.  For  assignments  and  transfers 
due  to  name  changes,  corporate  mergers, 
or  transfer  to  an  heir  or  devisee,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data;  examining 


requests;  determining  successors-in- 
interest  or  other  special  requirements; 
reviewing  leases  and  bonds;  preparing 
decisions;  and  entering  and  transmitting 
updates. 

For  lease  reinstatements,  fixed  fees 
would  include  receiving,  validating,  and 
entering  data;  examining  eligibility; 
preparing  decisions;  and  entering  and 
transmitting  updates. 

Nonenergy  Leasable  Minerals 

For  prospecting  permit  application 
amendments,  fixed  fees  would  include 
receiving,  validating,  and  entering  data; 
examining  requests  and  rental 
payments;  and  entering  and  transmitting 
updates. 

For  prospecting  permit  extensions, 
fixed  fees  would  include  receiving, 
validating,  and  entering  data;  examining 
requests  and  diligence;  and  approving, 
entering,  and  transmitting  updates. 

For  lease  renewals,  fixed  fees  would 
include  receiving,  validating,  and 
entering  data;  examining  requests; 
determining  changes  in  bonds  and 
stipulations;  preparing  decisions;  and 
entering  and  transmitting  updates. 

Mining  Law  Administration 

For  notices  of  location,  fixed  fees 
would  include  receiving  data  and 
validating  land  status;  collecting 
statutory  fees;  and  entering  data. 

For  amendments  to  a  location,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data. 

For  a  mineral  patent  adjudication, 
fixed  fees  would  include  receiving  and 
entering  data;  examining  mineral 
surveys,  statements  required  by  statute, 
initial  descriptions  of  geology  and 
mineral  evidence,  and  status  of  adverse 
claims;  ensuring  sufficiency  of  title 
evidence  (title  opinion  or  abstract  with 
certified  copies  of  location  certificates 
and  all  amendments);  publishing  legal 
notices;  receiving  and  examining  final 
proofs  and  statements  for  sufficiency; 
accepting  purchase  monies;  forwarding 
the  application  to  the  Secretary  for 
review;  and  issuing  decisions.  Fixed 
fees  would  not  include  the  cost  of  a 
mineral  examination  and  report. 

For  assignments  and  transfers,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data. 

For  affidavits  of  assessment  work, 
fixed  fees  would  include  receiving, 
vedidating,  and  entering  data. 

For  notices  of  intent  to  hold,  fixed 
fees  would  include  receiving, 
validating,  and  entering  data. 

For  deferments  of  assessment  work, 
fixed  fees  would  include  receiving  and 
entering  data;  examining  requests; 
determining  eligibility;  approving  or 
rejecting  requests;  entering  and 


transmitting  updates;  and  issuing 
decisions. 

For  adverse  claims,  fixed  fees  would 
include  receiving  and  entering  data; 
examining  evidence;  accepting  or 
denying  claims;  and  issuing  decisions. 

For  protests,  fixed  fees  would  include 
receiving  and  entering  data;  examining 
evidence;  and  issuing  decisions  either  to 
dismiss  or  accept  a  protest.  Fixed  fees 
would  not  include  costs  associated  with 
adjudications  to  correct  errors  or 
omissions  uncovered  by  a  protest. 

How  Would  BLM  Deal  With  Increased 
Costs  Due  to  Inflation? 

We  would  adjust  the  fees  periodically 
to  the  Implicit  Price  Deflator,  discussed 
above,  to  bring  them  in  line  with  current 
costs.  We  chose  this  method  because  the 
alternative  is  to  collect  data  periodically 
to  adjust  fees  to  inflation,  which  is 
inefficient,  costly,  and  impractical. 
When  we  do  adjust  fees,  we  will  publish 
them  in  the  Federal  Register. 

Might  BLM  Adjust  its  Average  Cost 
Figures  and  Revise  Fees  in  tiie  Future 
for  Reasons  Other  Than  Inflation? 

Yes.  The  fees  in  this  rule  do  not 
include  certain  internal  steps  for  which 
we  believed  costs  could  not  be 
recovered  when  we  initially  collected 
data.  For  example,  the  costs  for 
processing  an  oil  and  gas  or  geothermal 
competitive  lease  sale  parcel  do  not 
include  the  steps  required  to  prepare  an 
individual  sale  parcel  prior  to  preparing 
the  sale  notice,  because  we  assumed 
those  costs  were  not  recoverable. 
However,  the  Solicitor's  Dec.  5,  1996 
Opinion  on  cost  recovery  concluded 
that  we  can  recover  costs  for  those  steps, 
so  in  futiue  rules  we  will  propose  fees 
that  attempt  to  capture  these  costs  and 
other  costs  not  captujed  here  so  that 
fees  will  acciu^tely  reflect  oiu- 
reasonable  costs.  We  may  also  amend 
fees  when  we  receive  new  data  or  have 
another  reason  to  believe  that  fees  do 
not  accurately  reflect  reasonable  costs. 

Monetary  Value  of  the  Right  or 
Privilege 

Did  BLM  Calculate  Exact  Figures  for 
Monetary  Values  in  Setting  the 
Proposed  Fixed  Fees? 

No.  We  decided  not  to  try  to  calculate 
exact  figiues  either  by  document  type  or 
on  a  case-by-case  basis  because  that 
would  involve  extensive  time  and 
resoiuces,  and  because  we  can 
reasonably  judge  the  magnitude  of  these 
values  relative  to  our  costs.  We  have 
considered  monetary  value  in  terms  of 
fairness  rather  than  precise  figiu«s 
before,  in  the  preamble  to  the  1986 
rights  of  way  regulations  (51  FlT  26836). 
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How  Did  BLM  Decide  the  Monetary 
Value  of  the  Right  or  Privilege  Granted 
by  a  Fixed  Fee  Document? 

We  relied  on  the  monetary  value  of 
past  similar  rights  or  privileges,  which 
we  believe  is  a  good  yardstick.  We 
reviewed  each  type  of  document,  and 
compared  the  proposed  processing  fee 
for  a  given  type  of  document  with  our 
knowledge  of  the  historical  values  of 
rights  or  privileges  granted  similar  to 
those  sought  by  the  applicant.  In  each 
case,  we  believe  the  value  of  the  right 
or  privilege  is  clearly  so  much  greater 
than  the  processing  cost  that  a  fee  set  at 
the  average  actual  cost  would  not 
significantly  impact  the  proposed 
project.  Please  note,  the  only  fixed  fee 
in  this  proposed  rule  that  exceeds  $390 
is  for  the  administrative  processing  of  a 
mineral  patent  application  (excluding 
the  cost  of  the  mineral  examination  and 
report),  for  which  the  proposed  fee  is 
$2,290.  All  other  proposed  fees  range 
from  $9  to  $390.  The  costs  this  rule 
would  recover  pertain  to  documents 
related  to  the  development  of 
commercial  minerals,  so  it  is  not 
surprising  that  the  monetary  value  of 
the  right  or  privilege  is  greater  than 
these  proposed  fees.  Therefore,  we  did 
not  reduce  any  fees  as  a  result  of  this 
factor.  We  will  consider  monetary  value 
for  case-by-cases  fees  in  a  similar 
manner. 

What  About  Leases  Which  Are  Found 
After  Exploration  To  Have  Less  Value 
Than  Previously  Thought? 

BLM  bases  its  decision  about  the 
value  of  the  right  or  privilege  on 
monetary  value  at  the  time  the  lease 
application  is  submitted.  All  leases  have 
relatively  large  monetary  value  before 
exploration  compared  to  the  proposed 
fees.  The  intrinsic  value  of  the 
opportunity  afforded  by  a  lease  to 
explore  for  minerals  is  shown  by  the 
willingness  of  industry  to  pay  large 
sums  before  exploration  for  bonus  bids 
(for  coal  leases),  for  lease  transfers,  and 
for  exploration  activities  such  as 
drilling.  We  therefore  decided  that  it  is 
reasonable  to  charge  a  fee  equal  to  our 
processing  costs  for  all  lease 
applications. 

How  Did  BLM  Consider  the  Value  of 
Requests  for  Lease  Sales,  Requests  for 
Sales,  or  Expressions  of  Interest? 

In  accordance  with  the  Solicitor's 
Dec.  5,  1996  Opinion  on  cost  recovery, 
BLM  considers  that  its  processing  costs 
to  prepare  parcels  for  sale  or  lease  sale 
benefit  three  classes  of  beneficiaries:  the 
party  who  requests  that  the  parcel  be 
included  in  the  sale  or  lease  sale;  all 
parties  who  bid  on  the  parcel;  and  the 
successful  bidder. 


While  the  party  who  requests  that  a 
parcel  be  included  in  a  sale  or  lease  sale 
benefits  by  influencing  the  selection  of 
parcels  offered,  we  believe  this  benefit 
is  greatly  outweighed  by  the  benefits  to 
the  bidder  who  ultimately  obtains  the 
lease  or  sales  contract  and  can  develop 
the  minerals  on  the  parcel.  Similarly, 
while  all  bidders  get  the  chance  to  be 
considered  for  a  lease  or  sales  contract, 
BLM  believes  this  benefit  is  greatly 
outweighed  by  the  benefits  to  the  bidder 
who  obtains  the  lease  or  sales  contract. 
We  would  therefore  charge  all 
processing  costs  to  prepare  a  parcel  for 
lease  or  sale  to  the  successful  bidder. 

The  Efficiency  Factor 

What  Did  BLM  Consider  When  It  Looked 
at  Efficiency  in  Relation  to  the  Proposed 
Fixed  Fees? 

We  wanted  to  be  sure  that  the  process 
of  collecting  fees  is  not  itself  overly 
costly.  For  example,  we  would  not 
collect  cost  data  on  a  case-by-case  basis 
for  each  document  processed  because 
that  kind  of  cost  tracking  is  simply 
inefficient — employees'  tracking  time 
spent  on  each  document  just  adds  to  the 
processing  costs. 

We  looked  for  other  ways  to  establish 
fees  and  decided  that  for  most 
dociunents  in  this  rulemaking,  it  was 
more  efficient  and  sufficiently  reliable 
to  set  a  fixed  fee.  As  discussed  above, 
when  fixed  fees  would  be  unreliable  or 
unreasonable,  we  would  track  costs  on 
a  case-by-case  basis. 

Did  BLM  Determine  That  the  Documents 
for  Which  Fees  Are  Charged  in  This 
Rulemaking  Are  Processed  Efficiently? 

Yes.  The  processing  procedures  are 
based  on  standardized  steps  in  BLM 
Handbooks  in  order  to  eliminate 
duplication  and  extraneous  procedures. 
These  detailed  and  measurable 
processing  steps  were  developed  to  be 
efficient. 

Public  Benefit  Factor 

Are  There  Some  BLM  Activities  That 
Only  Benefit  the  Public  and  Do  Not 
benefit  Any  Particular  Applicant? 

Yes.  Activities  that  only  benefit  the 
public  are  those  that  are  not  done  in 
coimection  with  processing  a  particular 
document.  These  would  include  studies 
which  BLM  is  required  to  perform 
whether  or  not  it  receives  an  application 
or  other  document  processing  request, 
such  as  land  use  plcUining  studies  and 
programmatic  environmental  analyses 
prepared  by  an  agency  at  its  ov^m 
instigation.  We  would  not  recover  the 
costs  of  such  studies  from  applicants. 
Therefore,  BLM  did  not  consider  studies 
or  data  that  only  benefit  the  public 
when  it  considered  the  public  benefit 


factor  in  establishing  the  fixed  fees 
proposed  in  this  rule. 

If  Processing  a  Document  Requires  That 
a  Study  Be  Done,  Does  That  Study 
Always  Benefit  the  Applicant? 

Yes.  Courts  have  held  that  if  the 
processing  of  an  application  requires 
that  a  study  be  done,  the  performance  of 
that  study  necessarily  benefits  the 
applicant.  See,  e.g.,  Mississippi  Power  &■ 
Light  Co.  V.  United  States  Nuclear 
Regulatory  Corrun'n,  601  F.2d  223,  231 
(5th  Cir.  1979).  The  most  obvious 
benefit  is  that  the  application  may  be 
approved  and  the  applicant  can  then 
operate.  If  a  study  is  required,  we 
cannot  approve  an  application  unless 
the  study  is  performed,  and  if  we  do  not 
approve  an  application,  the  applicant 
cannot  take  the  action  for  which  it  seeks 
approval. 

There  are  other  potential  benefits,  as 
were  pointed  out  in  the  preamble  to 
BLM's  1986  rights-of-way  regulations: 

Public  conunent  on  environmental  issues 
often  helps  to  [defuse]  political  opposition  to 
a  project.  An  environmental  impact 
statement  may  uncover  an  environmentally 
acceptable  alternative  which  may  allow  an 
otherwise  unacceptable  project  to  be  built. 
Special  studies  of  seismic  and  climatic 
conditions  sometimes  reveal  that  the 
applicant's  original  proposal  would  not  meet 
necessary  engineering  standards  or  is 
otherwise  flawed.  When  an  accident  is 
prevented  or  money  saved  because  higher 
standards  are  used,  an  applicant  benefits 
because  the  [project]  is  not  interrupted. 
These  types  of  benefits  are  difficult  to 
measure  and  may  not  be  apparent  until  after 
a  project  has  been  completed  and  has 
operated  for  many  years. 

51  FR  26836,  26837-38.  These  benefits 
of  environmental  studies  are  also 
applicable  to  minerals  actions.  Although 
they  are  speculative,  substantial  benefits 
such  as  these  can  exist. 

How  Did  BLM  Consider  the  Public 
Benefit  From  Its  Document  Processing? 

Possible  public  benefits  from  BLM 
processing  activities  such  as  studies  or 
data  collection  are  also  speculative.  For 
example,  studies  related  to  document 
processing  often  provide  natural 
resource  information  about  an  area,  and 
this  is  sometimes  a  public  benefit,  but 
its  value  or  whether  there  will  be  a 
benefit  at  all  is  not  predictable.  BLM 
concluded  that  document  processing  for 
types  of  fixed  fee  documents  in  this 
rulemaking  does  not  usually  produce 
studies  or  data  significantly  beneficial  to 
the  public. 

Also,  except  for  fees  determined  on  a 
case-by-case  basis,  BLM  determined  that 
for  each  type  of  document  in  this 


rulemaking  the  monetary  value  to  the 
applicant  outweighs  the  possible  benefit 
of  such  studies  to  the  public.  BLM 
analysts  used  their  knowledge  of  the 
historical  values  of  such  cases  to  make 
these  determinations.  We  have  therefore 
decided  that  this  factor  does  not  warrant 
setting  any  fee  in  this  rulemaking  at  less 
than  its  actual  processing  cost. 

Public  Service  Factor 

How  Is  a  Project's  Service  to  the  Public 
(Public  Service)  Different  From  Benefits 
the  General  Public  Derives  From  BLM's 
Processing  (Public  Benefit)? 

A  project's  service  to  the  public 
concerns  whether  the  applicant's  project 
itself,  as  opposed  to  BLM's  processing 
the  related  documents,  provides  some 
significant  direct  service  or  benefit  to 
the  general  public.  This  is  referred  to  in 
the  statute  as  "public  service." 
Examples  would  be  improvements  such 
as  roads,  trails,  or  recreation  facilities. 
But  not  every  improvement  provided  by 
a  project  is  considered  a  public  service. 
A  negative  impact  on  such  things  as 
wildlife  or  surface  drainage  may  prevent 
BLM  from  considering  an  improvement 
as  a  public  service. 

Does  Exploration  Data  Shared  With  the 
Government  for  Purposes  Other  Than 
Monitoring  Constitute  a  Public  Service? 

Yes.  Applicants  for  prospecting 
permits  for  nonenergy  minerals  are 
required  to  share  with  the  government 
the  mineral  resource  data  obtained  from 
exploration.  If  the  information  is 
valuable  for  mineral  development,  we 
expect  the  prospecting  permit  holder 
will  use  it.  In  that  case,  the  monetary 
value  of  the  information  to  the  permittee 
would  far  outweigh  its  benefit  to  the 
public. 

We  considered  that  even  information 
which  is  not  valuable  to  the  prospecting 
permit  holder  for  mineral  development 
may  still  provide  a  small  geological  or 
geophysical  information  benefit  to  the 
government,  which  could  sometimes  be 
used  in  types  of  resource  management 
such  as  land  classifications.  However, 
because  there  is  very  littie  information 
obtained  in  this  way  and  because  its  use 
is  unpredictable,  the  potential  benefits 
of  the  information  to  the  public  are  too 
small  to  warrant  an  adjustment  to  the 
proposed  fee. 

Do  Projects  in  This  Proposed  Rule 
Subject  to  a  Fixed  Fee  Generally  Provide 
a  Public  Service? 

No.  Large  projects  could  include  road 
construction,  but  such  roads  are  rarely 
open  to  the  public  or  built  to  public 
safety  standards.  Also,  they  must 
eventually  be  removed.  These  roads  also 


often  do  not  serve  the  public  interest 
because  they  cause  erosion  and  drainage 
problems  and,  if  opened  to  the  public, 
can  bring  too  many  people  into  sensitive 
areas.  Thus,  for  fixed  fee  documents,  the 
possibility  of  such  a  public  service  is 
too  remote  and  speculative  to  warrant 
charging  a  fee  less  than  actual  costs.  If 
any  projects  do  provide  such  a  public 
service,  it  is  more  likely  to  be  those  that 
require  an  envirormiental  impact 
statement.  For  those  projects,  we  will 
consider  all  of  the  reasonableness 
factors,  including  public  service,  on  a 
case-by-case  basis. 

Other  Factors 

Are  There  any  Other  Factors  That  Made 
it  Reasonable  to  Set  a  Fee  in  This 
Proposed  Rulemaking  at  Less  Than 
Actual  Cost? 

Yes.  Protests  of  mineral  patent 
applications  provide  a  benefit  to  BLM 
by  reducing  the  potential  for  error  in  the 
patent  process.  "The  fee  for  processing 
patent  protests  was  therefore  set  at  $50, 
which  is  less  than  BLM's  actual 
processing  cost  of  $255. 

BLM  did  not  find  other  factors  that 
made  it  reasonable  to  adjust  fees  set  in 
this  proposed  rulemaking.  When  BLM 
charges  fees  on  a  case-by-case  basis, 
applicants  could  raise  other  factors 
during  the  fee-setting  process. 

[Please  note,  the  proposed  regulatory 
language  below  is  based  on  regulations 
as  they  now  exist.  However,  BLM  has 
recently  proposed  changes  to  parts  3100 
(oil  &  gas)  and  3809  (surface 
management)  of  this  title.  We  may  need 
to  change  any  final  regulations  which 
result  from  this  proposal  to  fit  with  new 
regulations  at  those  parts,  should  BLM 
issue  final  rules  in  either  program.) 

rv.  Procediiral  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  this 
proposed  rule  is  administrative  and 
involves  only  procedural  changes 
addressing  fee  requirements.  Therefore, 
it  is  categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Envfronmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM)  2.3A  and 
516  DM  2,  Appendix  1,  Item  1.10.  In 
addition,  the  proposed  rule  does  not 
meet  any  of  the  10  criteria  for 
exceptions  to  categorical  exclusions 
listed  in  516  DM  2,  Appendix  2. 
Pursuant  to  Council  on  Envfrormiental 
Quality  regulations  (40  CFR  1508.4)  and 
the  environmental  policies  and 
procedm-es  of  the  Department  of  the 
Interior,  the  terra  "categorical 
exclusions"  means  categories  of  actions 
which  do  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  envfronment  and  which 
have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and 
therefore  require  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  at  this  time  under  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3501  et  seq.  This  rule  potentially 
affects  the  following  information 
requirements  approved  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3501  et  seq.: 
1004-0025,  Mineral  Surveys,  Mineral 

Patent  Applications,  Adverse  Claims, 

Protests,  and  Contests; 
1003-0034,  Oil  and  Gas  Lease  Transfers; 
1004-0073,  Coal  Management; 
1004-0074,  Oil  and  Gas  and  Geothermal 

Resources  Leasing; 
1004-0103,  MineralMaterials  Disposal; 
1004-0114,  Pajrment  and  Recordation  of 

Location  Notices  and  Annual  Filings 

for  Mining  Claims,  Mill  Sites,  Tuimel 

Sites; 
1004-0121,  Leasing  of  Solid  Minerals 

Other  Than  Coal  and  Oil  Shale; 
1004-0132,  Geothermal  Resources 

Operations:  General; 
1004-0134,  Onshore  Oil  and  Gas 

Operations:  Non-form  items; 
1004-0135,  Sxmdry  Notices  and  Reports 

on  Wells; 
1004-0136,  Oil  and  Gas  Applications 

for  Permits  to  Drill; 
1004-0137,  Oil  and  Gas  Well 

Completion  or  Recompletion  Report 

and  Log; 
1004-0145,  Oil  and  Gas  Exploration  and 

Leasing; 
1004-0160,  Geothermal  Leasing 

Reports; 
1004-0162,  Oil  and  Gas  Geophysical 

Exploration  Operations; 
1004-0169,  Use  and  Occupancy  imder 

the  Mining  Laws; 
1004-0176,  Surface  Management 

Regulations  at  3802  and  3809;  and 
1004-0184,  Onshore  Oil  and  Gas 

Leasing  and  Operations. 

This  rule  affects  the  information 
collections  just  listed  not  by  decreasing 
or  increasing  the  information 
requirements  described  in  these 
collections  but  by  establishing  or 
changing  the  costs  of  filing  the 
applications  and  reports  included  in 
these  collections.  When  this  rule 
becomes  final,  BLM  will  file  change 
notices  with  the  Office  of  Management 
and  Budget  (OMB),  Form  83c.  to  reflect 
the  new  or  changed  fees  established  by 
the  final  rule. 
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Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  A  Regulatory  Flexibility 
Analysis  is  not  required.  Accordingly,  a 
Small  Entity  Compliance  Guide  is  not 
required.  For  the  purposes  of  this 
section  a  "small  entity,"  as  defined  by 
the  Small  Business  Administration  for 
mining  (broadly  inclusive  of  metal 
mining,  coal  mining,  oil  and  gas 
extraction,  and  the  mining  and 
quarrying  of  nonmetallic  minerals)  is  an 
individual,  limited  partnership,  or  small 
company  considered  to  be  at  "arm's 
length"  from  the  control  of  any  parent 
companies,  with  fewer  than  500 
employees.  The  SBA  defines  a  small 
entity  differently,  however,  for  leasing 
of  federal  land  for  coal  mining:  a  coal 
lessor  is  a  small  entity  if  it  employs  not 
more  than  250  people,  including  people 
working  for  its  affiliates.  SBA  would 
consider  many  of  the  operators  the  BLM 
works  with  in  the  onshore  minerals 
programs  small  entities.  [We  note  that 
this  proposed  rule  does  not  affect 
service  industries,  for  which  the  SBA 
has  a  different  definition  of  "small 
entity.") 

The  proposed  rule  will  affect  a  large 
number  of  small  entities  since  nearly  all 
of  them  will  face  fee  increases  for 
activities  on  public  lands.  However,  we 
have  concluded  that  the  effects  will  not 
be  significant.  As  discussed  in  an 
analysis  prepared  by  BLM  and  available 
as  an  attachment  to  our  Record  of 
Compliance  for  this  proposed  rule, 
when  the  total  fees  paid  by  these 
entities  are  expressed  as  a  percentage  of 
their  sales  value  it  is  clear  that  the 
relative  size  and  effect  of  the  fees  are 
very  small  and  that  they  will  have  no 
measurable  effect  on  these  entities. 

For  example,  we  estimate  that  imder 
this  rule  oil  and  gas  operators  on  public 
lands  would  pay  an  extra  $2,052,000  in 
fees  annually,  but  the  small  operators  in 
the  oil  &  gas  program  generate  sales  of 
$2.9  billion  to  $4.8  billion  annually,  so 
the  increased  fees  would  be  0.04%  to 
0.07%  of  sales,  even  assuming  small 
operators  bore  the  entire  fee  increase. 
The  small  operators  developing  mineral 
materials  on  public  lands  generate  $60 
million  to  $99  million  in  annual  sales, 
while  the  total  fees  for  the  mineral 
materials  industry  would  rise  by  about 
$866,000,  or  0.875%  to  1.443%  of  sales. 
This  is  the  highest  percentage  of  sales 
versus  increased  fees. 

Additionally,  for  mineral  materials, 
based  on  data  for  FY96,  FY97,  FY98, 
this  proposed  rule  would  affect  on 
average  only  about  13.5%  of  the 


disposals  on  public  lands.  The  rule 
would  not  affect  the  remaining  86.5%  of 
disposals,  consisting  of  small  sales  from 
community  pits,  and  common  use  areas, 
and  bee  use  permits  to  government 
entities  and  non-profit  organizations. 
And,  of  course,  this  rule  would  not 
affect  small  operators  on  non-public 
lands. 

Finally,  we  note  that  most  of  the 
proposed  fees  are  charged  only  once 
and,  therefore,  the  impact  is  spread  over 
several  years  of  industry  production. 
This  has  the  effect  of  lessening  the 
impact  even  further.  Also,  leasable  and 
mineral  materials  sales  are  for  fair 
market  value,  so  we  can  expect  bonus 
bids  to  decline  in  order  to  offset  and 
neutralize  the  new  or  increased  costs. 

Due  to  the  size  of  the  proposed  fee 
increase,  it  is  worth  discussing  mineral 
patent  adjudication  and  associated 
mineral  examination  fees  and  their 
possible  effect  on  small  entities.  These 
fees  apply  to  hardrock  mineral  patent 
applications  under  the  Mining  Law  of 
1872,  which,  when  approved,  result  in 
a  transfer  of  title  irom  the  United  States 
to  the  mining  claimant.  Patenting  is  a 
voluntary  process  and  is  not  required 
under  the  law.  Mining  claimants  who 
have  found  a  valuable  mineral  discovery 
on  the  public  lands  and  properly 
located  a  claim  may  mine  and  market 
the  minerals  on  the  claim  without  a 
patent  and  without  paying  any  royalties 
to  the  United  States. 

Fixed  fees  for  patent  applications  are 
set  in  this  proposed  rule  at  $2,290  for 
adjudication  of  tide  and  sufficiency  of 
the  application,  plus  a  case-by-case  fee 
for  the  actual  mineral  excmiination  of 
the  mining  claims  or  sites  in  the 
application.  Although  this  is  an 
appreciable  increase,  it  is  not  significant 
compared  to  the  capital  expenditures 
associated  with  many  hard  rock  mining 
ventures,  which  may  range  from 
hundreds  of  thousands  of  dollars  for 
small  operations  to  himdreds  of 
millions  of  dollars  for  large  ventures. 
The  smaller  the  entity,  the  more  likely 
it  is  that  the  application  will  seek  to 
patent  fewer  mining  claims,  reducing 
the  time  needed  for  BLM's  mineral 
examination.  Because  fees  for  the 
mineral  examination  are  based  largely 
on  a  case-by-case  tracking  of  our  actual 
time  and  the  costs  to  us,  applications 
with  fewer  claims  will  generally  be 
charged  fees  at  the  low  end  of  the 
possible  range. 

BLM  is  also  operating  under  a 
moratorium  for  processing  any  new 
mineral  patent  applications  and  a 
Congressional  Five- Year  Plan  (Public 
Law  104-134)  which  required  the 
Secretary  to  establish  a  plan  for  how  the 
Department  woidd  complete  its  review 


of  90%  of  grandfathered  mineral  patent 
applications  by  September  30,  2001. 
Because  of  the  patenting  moratorium, 
futiu-e  activity  in  the  adjudication  and 
mineral  examination  of  mineral  patent 
applications  is  expected  to  decline 
significantly  in  the  near  future  and  thus 
these  fees  will  be  rarely  applied. 
Moreover,  because  claimants  have  a 
recognized  property  interest  in  a  valid 
unpatented  mining  claim  and  can  enjoy 
the  benefits  of  mining  and  marketing 
from  their  claims  widiout  ever  applying 
for  a  patent,  a  claimant  could  avoid 
these  fees  simply  by  not  filing  a  patent 
application  even  if  the  moratorium  were 
Ufted. 

For  many  document  types,  BLM  wiU 
establish  charges  on  a  case-by-case 
basis.  In  these  situations,  the  applicant/ 
operator  has  the  opportunity  to  present 
data  to  BLM  on  the  reasonableness  of 
the  fees  (the  Federal  Land  Policy  and 
Management  Act  lists  six  factors  which 
the  BLM  must  consider  in  setting  a 
reasonable  processing  fee,  discussed 
above).  If,  for  example,  the  entity  is 
small  and  has  a  small  operation,  the 
monetary  value  factor  may  cause  BLM 
to  reduce  the  fee(s).  When  the  entity  is 
small  but  has  large  operations  that  are 
high  in  monetary  value,  it  must  have 
access  to  large  amounts  of  capital  and 
the  increased  fees  will  not  have  a 
significant  detrimental  effect.  In  any 
case,  the  entities  may  appeal  case-by- 
case  fees  if  they  believe  BLM  is  being 
unreasonable  in  its  calculations. 

Unfunded  Mandates  Reform  Act 

This  proposed  rulemaking  will  not 
result  in  any  unfunded  mandate  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  13132 

In  accordance  with  Executive  Order 
13132,  the  proposed  rule  does  not  have 
significant  effects  on  federalism,  and 
therefore  a  federalism  assessment  is  not 
required.  The  proposed  rule  does  not 
change  the  role  or  responsibilities 
between  Federal,  state,  and  local 
government  entities.  The  rule  does  not 
relate  to  the  structure  and  role  of  states 
and  will  not  have  direct,  substantive,  or 
significant  effects  on  states.  It  may  result 
in  a  slight  decrease  in  bonus  bids  which 
BLM  shares  on  a  50-50  basis  with  the 
states.  However,  the  effect  would  be 
negligible  over  the  life  of  a  lease. 

Executive  Order  12630 

The  proposed  rule  does  not  represent 
a  government  action  capable  of 
interfering  with  constitutionally 
protected  property  rights.  The  rule  has 
no  bearing  on  property  rights,  but  only 


concerns  recovery  of  government 
processing  costs  for  actions  which 
benefit  certain  entities  who  acquire 
rights  and  extract  publjcly-owned 
resources.  Therefore,  the  Department  of 
the  Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  12866 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  BLM  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action.  The  Office 
of  Management  and  Budget  (0MB) 
makes  the  final  determination  imder 
Executive  Order  12866.  BLM  has 
determined  that  the  rule  does  not  meet 
any  of  the  criteria  for  a  significant 
regulatory  action.  The  proposed  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  or  tribal  governments  or 
communities.  This  determination  is 
based  on  an  analysis  which  BLM 
prepared  in  conjunction  with  this 
proposed  rule. 

Tnis  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  rule  does  not  change  the 
relationships  of  the  onshore  minerals 
programs  with  other  agencies'  actions. 
These  relationships  are  all  encompassed 
in  agreements  and  memoranda  of 
understanding  that  will  not  change  with 
this  proposed  rule. 

In  addition,  this  nUe  will  not 
materially  affect  the  budgetary  impact  of 
entitiements,  grants,  loan  programs  or 
the  rights  and  obligations  of  their 
recipients.  However,  this  rule  does 
propose  to  increase  existing  fees,  and 
create  new  fees,  for  processing 
documents  associated  with  the  onshore 
minerals  programs.  This  occiu's  as  a 
result  of  recommendations  by  the  OIG 
(Report  Nos.  89-25  and  95-1-379)  as 
well  as  the  policy  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA),  31  U.S.C.  9701  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  43  U.S.C.  1734.  The 
lOAA  and  section  304  of  FLPMA 
authorize  BLM  to  charge  apphcants  the 
cost  of  processing  documents  through 
rulemaking;  in  addition,  the  lOAA  states 
that  these  charges  should  cover  the 
agency's  costs  for  these  services  to  the 
degree  practicable.  The  OIG  reports 
documented  the  budgetary  impact  of 
delaying  collection  of  fees  to  reimburse 
agency  costs  and  strongly  admonished 
BLM  to  collect  the  fees  proposed  in  this 


nde.  Finally,  this  rule  will  not  raise 
novel  legal  or  policy  issues.  Some  of  the 
proposed  nde  may  be  controversial  (e.g., 
increased  or  new  fees),  but  the  issues 
are  not  novel.  Some  have  been  tried  in 
the  past  and  some  are  currentiy  in  use 
by  some  State  governments. 

Executive  Order  12988 

In  accordance  with  Executive  Order 
12988,  BLM  finds  that  this  rule  does  not 
undvdy  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  BLM  consulted 
with  the  Department  of  the  Interior's 
Office  of  the  Solicitor  throughout  the 
drafting  process. 
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royalties.  Mines,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
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43  CFR  Part  3580 

Administrative  practice  and 
procedure,  Mines,  Public  lands-mineral 
resources,  Siu'ety  bonds. 

43  CFR  Part  3590 

Administrative  practice  and 
procedure,  Indian  lands-mineral 
resources,  Mineral  royalties.  Mines, 
Public  lands-mineral  resources, 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3600 

Public  lands-mineral  resources, 
Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3610 

Government  contracts.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

43  CFR  Part  3800 

Public  lands-mineral  resoiut;es. 
Reporting  and  recordkeeping 
requirements.  Surface  management. 

43  CFR  Part  3830 

Public  lands-mineral  resources, 
Location  of  Mining  Claims,  Reporting 
and  recordkeeping  requirements. 

43  CFR  Part  3850 

Public  lands-mineral  resources, 
Assessment  Work,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3860 

Mines,  Public  lands-mineral 
resomx:es.  Reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3870 

Public  lands-mineral  resources. 
Adverse  Claims,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  we 
explained  in  the  preamble  and  the 
authorities  stated  below  BLM  proposes 
to  amend  43  CFR  Groups  3000,  3100. 
3200,  3400,  3500,  3600,  and  3800  as 
follows: 

Group  3000 — Minerals  Management 

PART  3000— MINERALS 
MANAGEMENT  GENERAL 

1.  The  authority  citation  for  part  3000 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  3101  et  seq.;  30  U.S.C. 
181  et  seq.  and  351-359;  31  U.S.C.  483a:  40 
U.S.C.  471  et  seq.;  42  U.S.C.  6508;  43  U.S.C. 
1701  e(  seq.;  30  U.S.C.  301-306:  and  Pub.  L. 
97-35.  95  Stat  357. 


Subpart  3000 — General 

2.  A  new  §  3000.10  is  added  to  read 
as  follows: 

§  3000.1 0    What  do  I  need  to  know  about 
fees  in  general? 

(a)  Fees  must  be  included  as  required 
with  dociunents  filed  under  this 
subchapter.  Fees  may  be  statutorily-set 
fees,  relatively  nominal  filing  fees,  or 
processing  fees  intended  to  reimburse 
BLM  for  its  reasonable  processing  costs. 
For  processing  fees,  BLM  takes  into 
account  the  factors  in  section  304(b)  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  (43  U.S.C. 
1734(b))  before  deciding  a  fee.  BLM 
considers  the  factors  for  each  type  of 
document  when  the  processing  fee  is  a 
fixed  fee,  and  for  each  document  when 
the  fee  is  decided  on  a  case-by-case 
basis,  as  explained  in  43  CFR  3000.11. 

(b)  BLM  will  not  accept  a  document 
that  is  submitted  without  the  proper 
filing  or  processing  fee  amounts  except 
for  dociunents  where  the  fee  will  be  set 
on  a  case-by-case  fee  basis.  Fees  are  not 
refundable  except  as  provided  for  case- 
by-case  fees  in  43  CFR  3000.11.  BLM 
will  keep  your  fixed  filing  or  processing 
fee  as  a  service  charge  even  if  the 
document  is  rejected  or  withdrawn 
completely  or  partially. 

3.  A  new  §  3000.11  is  added  to  read 
as  follows: 

§  3000.1 1     When  and  how  does  BLM  charge 
me  processing  fees  on  a  case-by-case 
basis? 

(a)  Fees  in  this  subchapter  are 
designated  as  either  case-by-case  fees  or 
fixed  fees.  However,  if  BLM  decides  at 
any  time  that  a  document  designated  for 
a  fixed  fee  will  have  a  unique 
processing  cost,  such  as  the  preparation 
of  an  Environmental  Impact  Statement, 
we  may  set  the  fee  imder  the  case-by- 
case  procedures  in  this  section. 

(b)  BLM  may,  in  oiu-  discretion,  allow 
you,  the  applicant,  to  do  all  or  part  of 
any  special  study  according  to  standards 
we  specify. 

(c)  For  case-by-case  fees  BLM 
measures  the  ongoing  processing  cost 
for  each  individual  document  and 
considers  the  factors  in  section  304(b)  of 
FLPMA  on  a  case-by-case  basis 
according  to  the  following  procedures: 

(1)  Before  performing  any  case 
processing,  we  will  give  you  an  estimate 
of  the  proposed  fee  for  reasonable 
processing  costs  after  we  consider  the 
FLPMA  section  304(b)  factors. 

(2)  You  may  comment  on  the 
proposed  fee. 

(3)  We  will  then  give  you  the  final 
estimate  of  the  processing  fee  amount 
after  considering  your  comments  and 
any  BLM-approved  work  you  will  do. 


(i)  If  we  encounter  imanticipated 
expenses  or  lower  processing  costs  than 
anticipated,  we  will  re-estimate  our 
reasonable  processing  costs  following 
the  procedure  in  paragraphs  (c)(1), 
(c)(2),  and  (c)(3)  of  this  section. 

(ii)  If  the  fee  is  less  than  BLM's  actual 
costs,  as  a  result  of  consideration  of  the 
FLPMA  section  304(b)  factors,  we  will 
not  process  the  document  until  funding 
for  the  shortfall  is  available  either 
through  appropriated  funds  or  other 
means.  You  may  pay  the  shortfall  by 
contributing  funds,  and  once  processing 
is  complete  we  will  refund  any  money 
to  you  that  we  did  not  spend  on 
processing  costs. 

(4)(i)  We  will  periodically  estimate 
what  our  reasonable  processing  costs 
will  be  for  a  specific  period  and  will  bill 
you  for  that  period.  BLM  will  not 
process  a  document  further  until  this 
bill  amount  is  paid. 

(ii)  If  a  periodic  payment  turns  out  to 
be  more  or  less  than  BLM's  reasonable 
processing  costs  for  the  period,  we  will 
adjust  the  next  billing  accordingly  or 
make  a  refund.  Do  not  deduct  any 
amoimt  from  a  payment  without  our 
prior  written  approval. 

(5)  You  must  pay  the  entire  fee  before 
we  will  issue  the  final  document. 

(6)  You  may  appeal  BLM's  estimated 
processing  costs  in  accordance  with  43 
CFR  Part  4.  We  will  not  process  the 
docxunent  further  until  the  appeal  is 
resolved,  in  accordance  with  paragraph 
(c)(4)(i)  of  this  section,  imless  you  pay 
the  fee  under  protest  while  the  appeal 
is  pending.  In  that  case,  if  the  appeal 
results  in  a  decision  that  the  fee  was  too 
high,  we  will  refund  the  overpayment  in 
accordance  with  paragraph  (c)(4)(ii)  of 
this  section. 

(d)  Unless  otherwise  directed  by 
statute,  we  will  periodically  adjust  fees 
according  to  the  Implicit  Price  Deflator 
for  Gross  Domestic  Product,  which  is 
published  annually  by  the  U.S. 
Department  of  Commerce  for  the 
previous  year.  BLM  will  publish  these 
fee  changes  in  the  Federal  Register. 

Group  3100 — Oil  and  Gas  Leasing 
PART  3100— OIL  AND  GAS  LEASING 

4.  The  authority  citation  for  part  3100 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.  and  351- 
359;  and  43  U.S.C.  1733  and  1740. 

Subpart  31 05 — Cooperative 
Conservation  Provisions 

5.  Section  3105.6  is  amended  by 
revising  the  first  sentence  and  adding  a 
new  sentence  after  the  first  sentence  as 
follows: 


§  31 05.6    Consolidation  of  leases. 

BLM  may  approve  consolidation  of 
leases  if  it  determines  that  there  is 
sufficient  justification  and  it  is  in  the 
public  interest.  Each  application  for  a 
consolidation  of  leases  must  include  the 
payment  of  a  processing  fee  of 
$335.*  *  * 

Subpart  3106 — Transfers  by 
Assignment,  Sublease,  or  Otherwise 

6.  Section  3106.3  is  revised  to  read  as 
follows: 

§3106.3    Fees. 

Each  transfer  of  record  title  or  of 
operating  rights  (sublease)  for  each  lease 
must  include  the  payment  of  a 
processing  fee  of  $70.  Each  request  for 
a  transfer  to  an  heir  or  devisee,  request 
for  a  change  of  name,  or  notification  of 
a  corporate  merger  imder  §  3106.8,  must 
include  the  payment  of  a  processing  fee 
of  $160.  Each  transfer  of  overriding 
royalty  or  payment  out  of  production 
must  include  the  payment  of  a 
processing  fee  of  $9  for  each  lease  to 
which  it  applies. 

7.  Section  3106.4-3  is  amended  by 
revising  paragraph  (d)  to  read  as 

I  follows: 

§  31 06.4-3    Mass  transfers. 

***** 

(d)  Include  with  your  mass  transfer  a 
processing  fee  paymerit  of  $70  for  each 
such  interest  transferred  for  each  lease. 

§3106.8-1     [Anwnded] 

8.  Section  3106.8-l(a)  is  amended  by 
removing  the  sentence  "No  filing  fee  is 
required."  and  adding  in  its  place  a  new 
sentence  to  read:  "Include  a  processing 
fee  payment  of  $160  with  your  request 
to  transfer  lease  rights." 

9.  Section  3106.8-2  is  amended  by 
removing  the  sentence  "No  filing  fee  is 
required."  and  adding  in  its  place  a  new 
sentence  to  read:  "Include  a  processing 
fee  payment  of  $160  with  your  notice  of 
name  change." 

§3106.8-2    [Amended] 

10.  Section  3106.8-3  is  amended  by 
removing  the  sentence  "No  filing  fee  is 
required."  and  adding  in  its  place  a  new 
sentence  to  read:  "Include  a  processing 
fee  payment  of  $160  with  your 
notification  of  a  corporate  merger." 

§3106.8-3    [Amended] 

Subpart  3107— Continuation, 
Extension  or  Renewal 

§3107.7    [Amended] 

11.  Section  3107.7  is  amended  by 
removing  the  next  to  the  last  sentence 
and  adding  in  its  place  two  new 
sentences  to  read:  "The  lessee  must  file 
an  application  to  exchange  a  lease  for  a 


new  lease,  in  triplicate,  at  the  proper 
BLM  office.  The  application  must  show 
full  compliance  by  the  applicant  with 
the  terms  of  the  lease  and  applicable 
regulations,  and  must  include  the 
payment  of  a  processing  fee  of  $305." 

12.  Section  3107.8-2  is  revised  to  read 
as  follows: 

§3107.8-2    Application. 

File  your  application  to  renew  your 
lease  in  triplicate  in  the  proper  BLM 
office  at  least  90  days,  but  not  more  than 
6  months,  before  yoiu*  lease  expires. 
Include  a  processing  fee  payment  of 
$305. 

Subpart  3108 — Relinquishment, 
Termination,  Cancellation 

13.  Section  3108.2-2(a)  is  amended  by 
revising  the  first  sentence  of  paragraph 
{a)(3)  to  read  as  follows: 

§  31 08.2-2    Reinstatement  at  existing  rental 
and  royalty  rates:  Class  I  reinstatements. 

(a)  *   *   * 

(3)  A  petition  for  reinstatement,  a 
processing  fee  of  $60,  and  the  required 
rental,  including  any  back  rental  that 
has  accrued  from  the  date  of  the 
termination  of  the  lease,  are  filed  with 
the  proper  BLM  office  within  60  days 
after  receipt  of  Notice  of  Termination  of 
Lease  due  to  late  payment  of 
rental.   *   *   * 


Subpart  3109— Leasing  Under  Special 
Acts 

14.  Section  3109.1-2  is  revised  by 
removing  the  first  three  sentences  and 
adding  in  their  place  the  following: 

§3109.1-2    Application. 

No  approved  form  is  required  for  an 
application  to  lease  oil  and  gas  deposits 
xmderlying  a  right-of-way.  The  right-of- 
way  owner  or  his/her  transferee  must 
file  the  application  in  the  proper  BLM 
office.  Include  a  processing  fee  payment 
of  $305.  If  the  transferee  files  an 
application  it  must  also  include  an 
executed  transfer  of  the  right  to  obtain 
a  lease.  *  *   * 

PART  3110— NONCOMPETITIVE 
LEASES 

15.  The  authority  citation  for  part 
3110  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  3101  et  seq.;  30  U.S.C. 
181  et  seq.  and  351-359;  31  U.S.C.  483a;  43 
U.S.C.  1701  etseq.;  and  Pub.  L.  97-35.  95 
Stat.  357. 

Subpart  3110 — Noncompetitive  Leases 

16.  Section  3110.4(a)  is  amended  by 
revising  the  fourth  and  sixth  sentences 
to  read  as  follows: 


§3110.4    Requirements  for  offer. 

(a)  *   *   *  The  original  copy  of  each 
offer  must  be  typed  or  printed  plainly  in 
ink.  signed  in  ink  and  dated  by  the 
offeror  or  an  authorized  agent,  and  must 
include  the  payment  of  the  first  year's 
rental  and  a  processing  fee  of  $305. 
*  *  *  A  noncompetitive  offer  to  lease  a 
futiu-e  interest  applied  for  under 
§  3110.9  must  include  a  processing  fee 
payment  of  $305.  *   *   * 


PART  3120— COMPETmVE  LEASES 

17.  The  authority  citation  for  part 
3120  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  3101  et  seq.;  30  U.S.C. 
181  et  seq.  and  351-359:  40  U.S.C.  471  et 
seq.;  43  U.S.C.  1701  ef  seq.;  and  the  Attorney 
General's  Opinion  of  April  2, 1941  (40  Op. 
Attny.  Gen.  41). 

18.  Section  3120.5-2  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§3120.5-2    Payments  required. 

***** 

(b)*  *  * 

(3)  A  processing  fee  of  $120  per 
parcel. 

***** 

PART  3130— OIL  AND  GAS  LEASING; 
NATIONAL  PETROLEUM  RESERVE, 
ALASKA 

19.  The  authority  citation  for  part 
3130  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6508  and  1701  e(  seq. 

20.  Section  3132.3(a)  is  amended  by 
revising  the  first  sentence  and  adding  a 
new  sentence  after  the  first  sentence  to 
read  as  follows: 

§3132.3    Payments. 

(a)  Make  payments  of  bonuses 
including  deferred  bonuses,  first  year's 
rental,  other  payments  due  upon  lea^e 
issuance,  and  fees  to  BLM's  Alaska  State 
Office.  Before  we  issue  a  lease,  the 
highest  bidder  must  pay  a  processing  fee 
of  $120  in  addition  to  other  remaining 
bonus  and  rental  payments.  *  *  * 


Subpart  3135— Transfers,  Extensions 
and  Consolidations 

21.  Section  3135.1-2(a)(2)  is  amended 
by  revising  the  first  two  sentences  to 
read  as  follows: 

§3135.1-2    Requirements  for  filing  of 
transfers. 

*         *         »         *        • 

(a)(1)*  *  * 

(2)  An  application  for  approval  of  any 
instrument  which  the  regulations 
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require  you  to  file  must  include  a 
processing  fee  pajrment  of  $70.  Any 
document  which  the  regulations  in  this 
part  do  not  require  you  to  file  but  which 
you  submit  for  record  purposes  must 
also  include  a  processing  fee  payment  of 
$70  per  lease  aJtfected.  *   *   * 
***** 

22.  Section  3135.1-6(a)  is  amended  by 
adding  a  sentence  at  the  end  as  follows: 

§  31 35. 1  -6    Consol  idation  of  leases. 

(a)  *  *  *  Include  with  each  request 
for  a  consolidation  of  leases  a 
processing  fee  payment  of  $335. 


PART  3150— ONSHORE  OIL  AND  GAS 
GEOPHYSICAL  EXPLORATION 

23.  The  authority  citation  for  part 
3150  is  revised  read  as  follows: 

Authority:  16  U.S.C.  3101  et  seq.;  30  U.S.C. 
181  et  seq.  and  351-359;  31  U.S.C.  483a;  42 
U.S.C.  6504  and  6508;  and  43  U.S.C.1701  et 
seq. 

24.  Section  3151.1  is  amended  by 
adding  a  new  sentence  between  the 
second  and  third  sentences  to  read  as 
follows: 

§3151.1     Notice  of  intent  to  conduct  oii  and 
gas  geophysical  exploration  operations. 

*   *   *  BLM  will  charge  a  processing 
fee  on  a  case-by-case  basis  as  described 
in  §3000.11.  *   *   * 

25.  Section  3152.1  is  amended  by 
removing  the  last  sentence  and  adding 
in  its  place  the  following: 


§  31 52. 1    Application  for  oil  and  gas 
geophysical  exploration  permit. 

***** 

The  application  must  be  submitted  to 
the  Field  Office  Manager  of  the  proper 
BLM  office.  BLM  will  charge  a 
processing  fee  on  a  case-by-case  basis  as 
described  in  §  3000.11. 

Group  3200 — Geothermal  Resource 
Leasing 

PART  3200— GEOTHERMAL 
RESOURCE  LEASING 

26.  The  authority  citation  for  part 
3200  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1001-1027;  and  43 
U.S.C.  1733  and  1740. 

Subpart  3204 — Noncompetitive 
Leasing 

§3204.12    [Amended] 

27.  Section  3204.12  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

Submit  a  non-refundable  processing 
fee  of  $305  for  each  lease  offer,  and  an 
advance  rent  in  the  amount  of  $1  per 
acre  (or  fraction  of  an  acre).  *   *   * 

Subpart  3205 — Competitive  Leasing 
§3205.16    [Amended] 

28.  Section  3205.16(a)  is  amended  by 
removing  the  word  "and"  in  paragrapb 
(a)(3),  redesignating  paragraph  (a)(4)  as 

Fees,  Rent,  and  Royalties 


paragraph  (a)(5),  and  adding  a  new 
paragraph  (a)  (4)  to  read  as  follows: 

(a)  *  *  * 

(4)  The  processing  fee  of  $120;  and 


Subpart  3210 — Additional  Lease 
information 

29.  Section  3210.12  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§  321 0.1 2    May  I  consolidate  leases? 

*   *   *  You  must  include  payment  of 
a  $335  processing  fee  with  your  request 
to  consolidate  leases. 

Subpart  3211 — Fees,  Rent,  and 
Royalties 

30.  Section  3211.10  is  amended  by 
revising  the  section  heading,  the  table 
heading,  paragraph  (b)  introductory  text, 
and  entries  (1)  and  (3),  by  redesignating 
entries  (4)  through  (9)  as  entries  (5) 
through  (10)  and  by  adding  a  new  entry 
(4)  to  read  as  follows: 

§3211.10    What  are  the  fees,  rent,  and 
minimum  royalties  for  leases? 

***** 

(b)  Use  the  following  table  to 
determine  the  fees,  rents  and  minimum 
royalties  owed  for  your  lease: 


Type 


Competitive 
leases 


Noncompetitive  leases 


(1)  Lease  Application  Processing  fee 


(3)  Transfer  of  Record  Title  or  Operating  Rights 

(4)  Transfer  of  Interest  to  Heir  or  Devisee,  Name  Change,  or 
Notification  of  Corporate  Merger. 


$120 


70 
160 


$305  (includes  future  interest  leases) 


70 
160 


Subpart  3213 — Relinquishment, 
Termination,  Cancellation,  and 
Expiration. 

31.  Section  3213.19  is  revised  to  read 
as  follows: 

§3213.19    What  must  I  do  to  have  my  lease 
reinstated? 

Send  BLM  a  petition  requesting 
reinstatement.  Your  petition  must 
include  the  serial  number  for  each  lease 


and  an  explemation  of  why  the  delay  in 
payment  was  justifiable,  rather  than  due 
to  a  lack  of  diligence.  In  addition  to 
your  petition,  you  must  also  include  any 
past  rent  owed,  any  rent  which  has 
accrued  from  the  termination  date,  and 
a  processing  fee  of  $60. 

Subpart  321 6 — Transfers 

32.  Section  3216.14  is  revised  to  read 
as  follows: 


§  321 6.1 4    What  fees  and  forms  does  a 
transfer  require? 

With  each  transfer  request  send  us  the 
correct  form,  if  required,  and  pay  the 
transfer  processing  fee.  When  you 
calculate  your  fee,  make  sure  it  covers 
the  full  amoimt.  For  example,  if  you  are 
transferring  record  title  for  three  leases, 
submit  $210  with  the  application.  Use 
the  following  chart  to  determine  forms 
and  fees: 


Type  of  form 

Specific  form 
required? 

Form  No. 

Number  of  copies 

Transfer  fee 
(per  lease) 

(a)  Record  Title 

(b)  Operating  Rights 

(c)  Estate  Transfers 

Yes 

Yes 

No 

3000-3 

3000-3(a) 

N/A 

2  executed  cooies         

$70 

2  execuited  cooies  ; 

70 

1  List  of  Leases  

160 

Type  of  form 

Specific  form 
required? 

Form  No. 

Numtter  of  copies 

Transfer  fee 
(per  lease) 

(d)  Corporate  mergers 

No 

N/A 
N/A 

1  Li^t  nf  1  PAQ0C 

(e)  Name  Changes  

No 

1  List  of  Leases  

160 
160 

PART  3470— COAL  MANAGEMENT 
PROVISIONS  AND  LIMITATIONS 

33.  The  authority  citation  for  part 
3470  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  189  and  359;  and  43 
U.S.C.  1733  and  1740. 

Subpart  3473— Fees,  Rentals,  and 
Royalties 

§§3473.2-1  and  3473.2-2    [Removed] 

34.  Sections  3473.2-1  and  3473.2-2 
are  removed  and  section  3473.2  is 
revised  to  read  as  follows: 

§  3473.2    General  fee  provisions. 

(a)  An  application  for  a  license  to 
mine  must  include  payment  of  a  filing 
fee  of  $10.  BLM  may  waive  the  filing  fee 
for  applications  filed  by  relief  agencies 
as  provided  in  §  3440. 1-1  (b)  of  this 
chapter. 

(b)  An  application  for  an  exploration 
license  must  include  payment  of  a  filing 
fee  of  $250. 

(c)  An  instrument  of  transfer  of  a  lease 
or  an  interest  in  a  lease  must  include 
payment  of  a  filing  fee  of  $50. 

(d)  BLM  will  charge  applicants  for  a 
royalty  rate  reduction  a  processing  fee 


on  a  case-by-case  basis  as  described  in 
§3000.11. 

(e)  BLM  will  charge  applicants  for 
logical  mining  imit  formation  or 
modification  a  processing  fee  on  a  case- 
by-case  basis  as  described  in  §  3000.11. 

(f)  BLM  will  charge  the  successful 
applicant  for  a  competitive  coal  lease  a 
processing  fee  on  a  case-by-case  basis  as 
described  in  §  3000.11. 

(g)  BLM  vdll  charge  the  successful 
applicant  for  modification  of  a  coal 
lease  a  processing  fee  on  a  case-by-case 
basis  as  described  in  §  3000.11. 

PART  3500— LEASING  OF  SOLID 
MINERALS  OTHER  THAN  COAL  AND 
OIL  SHALE 

35.  The  authority  citation  for  part 
3500  continues  to  read  as  follows: 

Authority  U.S.C.  552;  30  U.S.C.  189  and 
192c;  43  U.S.C.  1733  and  1740;  and  sec.  402, 
Reorganization  Plan  No.  3  of  1946  (5  U.S.C. 
appendix). 

Subpart  3500— Leasing  of  Solid 
Minerals  Other  Than  Coal  and  Oil 
Shale:  General 

36.  Section  3501.1(e)  is  revised  by 
adding  a  new  first  sentence  to  read  as 
follows: 


§  3501 .1     What  is  the  authority  for  this 
part? 

***** 

(e)  Fees.  Section  304  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  (43  U.S.C.  1734) 
authorizes  the  Secretary  to  estabhsh 
reasonable  filing  and  service  fees  for 
applications  and  other  docimients 
relating  to  the  public  lands.  *   *   • 

Subpart  3504— Fees,  Rental,  Royalty 
and  Bonds 

37.  A  new  §  3504.10  is  added  to  read 
as  follows: 

§3504.10    What  fees  must  I  pay? 

(a)  Filing  fees.  Include  a  non- 
refundable filing  fee  of  $25  with  each 
application  you  submit  to  BLM  that  is 
not  charged  a  processing  fee  as 
described  in  paragraph  (b)  of  this 
section.  Exploration  license  applications 
do  not  require  a  fee  except  as  provided 
in  part  2920  of  this  chapter. 

(b)  Processing  fees.  The  following 
table  shows  processing  fees  for  various 
documents. 


Document 


(1)  Prospecting  permit  application 

(2)  Prospecting  permit  application  amendment  

(3)  Prospecting  permit  extension  

(4)  Preference  right  lease  application  

(5)  Successful  competitive  lease  application  

(6)  Lease  renewal  application  

(7)  Application  to  waive,  suspend,  or  reduce  your  rental,  minimum  roy- 
alty, or  royalty  rate. 

(8)  Future  or  fractional  interest  lease  application  


Processing  Fee 


case-by-case  basis  as  described  in  §3000.11. 

$50. 

$80. 

case-by-case  basis  as  described  in  §3000.11. 

case-by-case  basis  as  described  in  §3000.11. 

$390. 

case-by-case  t)asis  as  described  in  §3000.11. 

case-by-case  basis  as  described  in  §3000.11. 


38.  Section  3504.12(a)  is  revised  to 
read  as  follows; 

§  3504.1 2    What  payments  do  I  send  to 
BLM  and  what  payments  do  I  send  to  MMS? 

(a)  Fees  and  rentals.  (1)  Pay  all  filing 
and  processing  fees,  all  first-year 
rentals,  and  all  bonus  bids  for  leases  to 
the  BLM  State  office  which  manages  the 
lands  you  are  interested  in.  Make  your 
instruments  payable  to  the  Department 
of  the  Interior^Bureau  of  Land 
Management.  (2)  Pay  all  second-year 
and  subsequent  rentals  and  all  other 
payments  for  leases  to  the  Minerals 


Management  Service.  See  30  CFR  part 
218  for  MMS's  payment  procedures. 


Subpart  3505— Prospecting  Permits 

39.  Section  3505.12  is  revised  to  read 
as  follows: 

§  3505.12    How  do  I  otrtain  a  prospecting 
permit? 

Deliver  three  copies  of  the  BLM 
application  form  to  the  BLM  office  with 
jurisdiction  over  the  lands  you  are 
interested  in.  Include  the  first  year's 
rental  with  your  application.  You  will 
also  be  charged  a  processing  fee,  which 
BLM  will  determine  on  a  case-by-case 


basis  as  described  in  §  3000.11.  For 
more  information  on  fees  and  rentals, 
see  subpart  3504  of  this  part. 

40.  Section  3505.30  is  amended  by 
removing  the  last  sentence  and  by 
revising  the  second  full  sentence  to  read 
as  follows: 

§  3505.30    May  I  amend  or  change  my 
application  after  I  file  it? 

*  *  *  You  must  include  the  rental  for 
any  added  lands  and  a  processing  fee  of 

$50  with  your  amended  application. 

*   *   * 

41.  Section  3505.31  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 
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§  3505.31     May  I  withdraw  my  application 
after  I  file  it? 

*  *  *  BLM  will  reteuD  any  fees 
associated  with  processing  already 
performed  on  the  application. 

42.  Section  3505.50  is  amended  by 
redesignating  paragraphs  (a),  fb),  and  (c) 
as  paragraphs  (1),  (2),  and  (3), 
respectively,  redesignating  the 
introductory  text  as  paragraph  (a),  and 
adding  paragraph  (b)  to  read  as  follows: 

§  3505.50    How  will  I  know  if  BLM  has 
approved  or  rejected  my  application? 

***** 

fb)  If  we  reject  your  application,  we 
will  refund  your  rental  payment.  We 
will  retain  any  fees  associated  with 
processing  already  performed  on  the 
application. 

§  3505.51     [Removed] 

43.  Section  3505.51  is  removed. 

44.  Section  3505.64  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  3505.64    How  do  I  apply  for  an  extension? 

*  *   *  Include  your  processing  fee  of 
$80  and  the  first  year's  rental,  in 
accordance  with  §§  3504.10,  3504.15, 
and  3504.16  of  this  part. 

Subpart  3507 — Preference  Right  Lease 
Applications 

45.  Section  3507.16  is  revised  to  read 
as  follows: 

§  3507.16    Is  there  a  fee  or  payment 
required  with  my  application? 

Yes.  You  must  submit  the  first  year's 
rent  with  yoxir  application  according  to 
the  provisions  in  §  3504.15.  BLM  will 
also  charge  a  processing  fee  on  a  case- 
by-case  basis  as  described  in  §  3000.11. 

Subpart  3508 — Competitive  Lease 
Applications 

46.  Section  3508.21  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  3508.21     What  happens  if  I  am  the 
successful  bidder? 


(c)  BLM  will  charge  you  a  processing 
fee  on  a  case-by-case  basis  as  described 
in  §3000.11. 

Subpart  3509 — Fractional  and  Future 
interest  Lease  Applications 

47.  Section  3509.16  is  amended  by 
removing  the  second  sentence  and 
adding  a  new  last  sentence  to  read  as 
follows: 


§  3509.16    How  do  I  apply  for  a  future 
interest  lease? 

*  *  *  BLM  will  charge  you  a 
processing  fee  on  a  case-by-case  basis  as 
described  in  §  3000.11. 

48.  Section  3509.30  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§3509.30    May  I  withdraw  my  application 
for  a  future  interest  lease? 

*  *   *  BLM  will  retain  any  fees 
associated  with  processing  already 
performed  on  the  application. 

49.  Section  3509.46  is  amended  by 
removing  the  second  sentence  and 
adding  a  new  last  sentence  to  read  as 
follows: 

§  3509.46    How  do  I  apply  for  a  fractional 
interest  prospecting  permit  or  lease? 

*  *   *  BLM  will  charge  you  a 
processing  fee  on  a  case-by-case  basis  as 
described  in  §  3000.11. 

50.  Section  3509.51  fs  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  3509.51     May  I  withdraw  my  application 
for  a  fractional  interest  prospecting  permit 
or  lease? 

*  *  *  BLM  will  retain  any  fees 
associated  with  processing  already 
performed  on  the  application. 

Subpart  3511 — Lease  Terms  and 
Conditions 

51.  Section  3511.27  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  351 1 .27    How  do  I  renew  my  lease? 

*  *  *  Send  us  three  copies  of  your 
application  together  with  the  $390 
processing  fee  and  an  advance  rental 
payment  of  $1  per  acre  or  fraction  of  an 
acre. 

Subpart  3513 — Waiver.  Suspension  or 
Reduction  of  Rental  and  Minimum 
Royalties 

52.  Subpart  3513  is  amended  by 
adding  §  3513.16  to  read  as  follows: 

§  3513.16    Do  I  have  to  pay  a  fee  when  I 
apply  for  a  waiver,  suspension,  or  reduction 
of  rental,  minimum  royalty,  production 
royalty,  or  minimum  production? 

Yes,  BLM  will  charge  you  a 
processing  fee  on  a  case-by-case  basis, 
as  described  in  §  3000.11. 


Group  3600 — Mineral  Materials 
Disposal 

PART  360&-MINERAL  MATERIALS 
DISPOSAL:  GENERAL 

PART  3610— SALES 

53.  The  authority  citation  for  part 
3610  is  revised  to  read  as  follows: 

Authority:  U.S.C.  601  and  602;  and  43 
U.S.C.  1733  and  1740. 

Subpart  3610 — Mineral  Material  Sales 

54.  Section  3610.1-1  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

§  361 0.1-1     Request  for  sale. 

(a)  *  *  * 

(b)  Each  requestor  for  a  sale,  other 
than  from  a  community  pit  or  common 
use  area,  must  pay  a  processing  fee  as 
provided  in  §  3610.2-l(a)  or  §  3610.3- 
4(e)  before  BLM  awards  the  contract. 

55.  Section  3610.2-1  is  amended  by 
revising  the  section  heading  and  adding 
at  the  end  of  paragraph  (a)  a  new 
sentence  to  read  as  follows: 

§  3610.2-1     Limitations  in  volume  and  fees. 

(a)  *  *  *  BLM  will  charge  the 
purchaser  a  processing  fee  on  a  case-by- 
case  basis  as  described  in  §  3000.11. 
***** 

56.  Section  3610.3-4  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§3610.3-4    Bid  deposits. 

***** 

(e)  BLM  will  charge  the  successful 
bidder  a  processing  fee  on  a  case-by- 
case  basis  as  described  in  §  3000.11. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

Subpart  3800 — General 

57.  The  authority  citation  for  part 
3806  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  351  and  460y-4;  30 
U.S.C.  22  and  28k;  31  U.S.C.  9701;  and  43 
U.S.C.  1201  and  1740. 

54.  Part  3800  is  amended  by  adding 
new  subpart  3800,  to  read  as  follows: 

Subpart  3800 — General 

§  3800.5    Fees 

(a)  An  applicant  for  a  plan  of 
operations  under  this  part  must  pay  a 
processing  fee  on  a  case-by-case  basis  as 
described  in  §  3000.11  whenever  BLM 
decides  that  approval  of  the  plan  of 
operations  requires  the  preparation  of 
an  Environmental  Impact  Statement. 

(b)  An  applicant  for  a  plan  of 
operations  or  a  mineral  patent  under 


this  part,  or  a  notice  operator  who  may 
not  conduct  operations  under  this  part 
until  a  validity  examination  is 
performed,  must  pay  a  processing  fee  on 
a  case-by-case  basis  as  described  in 
§  3000.11  for  any  validity  examination 
and  report  performed  in  connection 
with  the  application  or  notice. 

PART  3830— LOCATION  OF  MINING 
CLAIMS 

58.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1901  and  1907;  30 
U.S.C.  22,  28  and  242;  31  U.S.C.  9701;  43 
U.S.C.  1201.  1740  and  1744;  50  U.S.C. 
Appendix  565;  Pub.  L.  103-23, 107  Stat.  60; 
and  Pub.  L.  103-66, 107  Stat.  405. 

Subpart  3833 — Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites 
and  Payment  of  Service  Charges;  and 
Payment  of  Rental  Fees 

§  3833.1     Recordation  of  Mining  Claims. 

59.  Section  3833.1-4  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  and  (e) 
as  follows: 


§3833.1- 
fees. 


Service  charges  and  location 


(a)  As  the  applicant  you  must  include 
payment  of  a  $15  processing  fee  for  each 
notice  or  certificate  of  location  of  a 
mining  claim,  mill  site,  or  tunnel  site 
filed  for  recordation. 

(b)  *   *  * 

(c)  Annual  filings  submitted  imder 

§  3833.2  must  include  payment  of  a  $10 
processing  fee  for  each  mining  claim, 
mill  site,  or  tunnel  site.  You  do  not  have 
to  pay  a  processing  fee  when  paying  a 
maintenance  fee  under  §  3833.1-5  or 
filing  a  maintenance  fee  waiver  under 
§3833.1-7. 

(d)  For  amendments  to  a  previously 
recorded  notice  or  certificate  of  location, 
you  must  submit  a  $10  processing  fee 
for  each  mining  claim,  mill  site,  or 
tunnel  site. 

(e)  For  each  transfer  of  interest 
docimient  filed  xmder  §  3833.3,  you 
must  submit  a  $10  processing  fee  for 
each  mining  claim,  mill  site,  or  tunnel 
site. 


PART  3850— ASSESSMENT  WORK 

60.  The  authority  is  revised  to  read  as 
follows: 

Authority:  30  U.S.C.  22  et  seq.  and  28-28lc; 
50  U.S.C.  Appendix  565;  and  Pub.  L.  103-66, 
107  Stat.  405. 


Subpart  3852— Deferment  of 

Assessment  Work 

61.  Section  3852.2  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  as  follows: 

§  3852.2    Filing  of  petition  for  deferment, 
contents. 

(a)  *  *   *  Each  petition  must  include 
payment  of  a  $80  processing  fee. 


PART  3860— MINERAL  PATENT 
APPLICATIONS 

62.  The  authority  citation  for  part 
3860  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  22  et  seq.  and  552. 

63.  Part  3860  is  amended  by  adding 
new  subpart  3860  to  read  as  follows: 

Subpart  3860 — General 

§3860.1     Fees. 

(a)  Each  mineral  patent  application 
must  include  payment  of  a  $2,290 
processing  fee  to  cover  BLM's 
preliminary  application  processing 
costs. 

(b)  BLM  will  charge  a  separate 
processing  fee  on  a  case-by-case  basis  as 
described  in  §  3000.11  to  cover  its 
processing  costs  for  the  mineral 
examination  and  report. 

Subpart  3862— Lode  Mining  Claim 
Patent  Applications 

64.  Section  3862.1-2  is  revised  to  read 
as  follows: 

§3862.1-2    Fees. 

An  applicant  for  a  lode  mining  claim 
patent  must  pay  fees  as  described  in 
§3860.1  of  this  part. 

Subpart  3863 — Placer  Mining  Claim 
Patent  Applications 

65.  Section  3863.1  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§3863.1     Placer  mining  claim  patent 
applications:  General. 

*         *      '   *         *         * 

(c)  An  applicant  for  a  placer  mining 
claim  patent  must  pay  fees  as  described 
in  §  3860.1  of  this  part. 

Subpart  3864 — Millstte  Patents 

§3864.1     Millsite  patents:  General. 

66.  Section  3864.1-5  is  is  added  to 
read  as  follows: 

§3864.1-5    Fees. 

An  applicant  for  a  millsite  patent 
must  pay  fees  as  described  in  §  3860.1 
of  this  part. 


PART  3870-ADVERSE  CLAIMS, 
PROTESTS,  AND  CONFLICTS 

67.  The  authority  citation  for  part 
3870  is  added  to  read  as  follows: 

Authority:  30  U.S.C.  30;  and  43  U.S.C. 
1201  and  1457. 

Subpart  3871— Adverse  Claims 

68.  Section  3871.1  is  amended  by 
revising  paragraph  (d)  as  follows: 

§3871.1     Filing  of  claim. 

***** 

(d)  Each  adverse  claim  filed  must 
include  an  $80  processing  fee. 

Subpart  3872— Proteste,  Contests,  and 
Conflicts 

69.  In  §  3872.1  paragraph  (b)  is 
revised  to  read  as  follows: 

§  3872.1    Protest  against  mineral 
applications. 

***** 

(b)  A  protest  by  any  party,  except  a 
Federal  agency,  must  include  payment 
of  a  $50  processing  fee. 

[FR  Doc.  00-31748  Filed  12-14-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  21,  61,  73,  74  and  76 
[OMD  Docket  No.  00-205;  FCC  00-421] 

Adoption  of  a  Mandatory  FCC 
Registration  Number 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commission  proposes  to 
amend  its  rules  to  require  persons  and 
entities  doing  business  with  the  agency 
to  obtain  a  unique  identifying  number, 
called  the  FCC  Registration  Number 
{FRN),  through  the  Commission 
Registration  System  (CORES),  and  to 
provide  the  nimiber  when  doing 
business  with  the  agency.  The  FRN 
requirement  is  being  proposed  to  better 
manage  the  Commission's  financial 
systems  and  comply  with  various 
statutes  governing  the  financial 
management  of  agency  accounts. 
DATES:  The  agency  must  receive 
comments  on  or  before  January  16, 
2001,  and  reply  comments  on  or  before 
January  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Reger.  Chief  Financial  Officer 
(202)  418-1924  (policy  and  technical 
issues);  Laurence  H.  Schecker,  Office  of 
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General  Counsel  (202)  418-1720  (legal 
issues). 

SUPPLEMENTARY  INFORMATION: 

1.  By  this  document,  the  Commission 
proposes  to  amend  its  rules  to  require 
persons  and  entities  doing  business 
with  the  Commission  to  obtain  a  unique 
identifying  number  called  the  FCC 
Registration  Number  (FRN)  to  be 
obtained,  or  in  some  cases  assigned, 
through  the  Commission  Registration 
System  (CORES).  It  will  enable  the 
Commission  to  better  manage  the 
financial  systems  of  the  agency  and 
improve  compliance  with  various 
statutes  that  govern  the  financial 
operations  of  the  Federal  government. 
The  FRN  requirement  will  also  allow 
the  Commission  to  improve  the 
efficiency  of  its  own  processes  to  the 
benefit  of  the  public. 

2.  The  Commission  is  required  in  a 
variety  of  contexts  to  manage  and 
collect  substantial  sums  of  money, 
including  annual  regulatory  fees  and 
application  fees  (47  U.S.C.  158  and  159) 
and  civil  monetary  penalties  (47  U.S.C. 
503;  47  CFR  1.80)!  The  Commission  also 
auctions  radio  and  television  licenses 
through  competitive  bidding  and 
administers  the  collection  of  payments 
for  these  licenses  (47  U.S.C.  309(j)).  In 
addition,  the  Commission  directs  the 
collection  of  mandated  contributions  to 
the  Universal  Service  Fund  (USF)  and 
other  statutory  programs  (47  U.S.C. 
254(d);  47  CFR  54.706). 

3.  In  operating  these  programs,  the 
Commission  is  subject  to  a  variety  of 
federal  statutes  designed  to  ensure  that 
the  Government's  financial  management 
systems  consistenUy  and  accurately 
report  assets,  liabilities,  revenues  and 
expenditures.  See.  e.g.,  31  U.S.C. 
3512(b);  4  CFR  102.1(a)  and  102.17.  In 
particiJar,  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Public 
Law  104-134,  110  Stat.  1321  (1996), 
codified  at  31  U.S.C.  3701,  et  seq., 
sought  to  address  congressional 
concerns  that  debts  owed  to  the  Federal 
government  were  not  being  properly 
collected.  See  United  States  v.  Texas, 
507  U.S.  529,  536-37  (1993)  (Debt 
Collection  Act  was  passed  "in  order  to 
strengthen  the  Government's  hand  in 
collecting  its  debts").  RecenUy,  review 
by  the  Commission's  Office  of  Inspector 
Cieneral  (OIG)  and  by  the  General 
Accounting  Office  (GAO)  revealed  areas 
in  need  of  improvement  in  the 
Commission's  collection  systems. 

4.  In  the  course  of  reviewing  its 
collection  activities,  the  Commission  ' 
has  already  established  a  Revenue 
Accounting  and  Management 
Information  System  (RAMIS),  an 
internal  revenue  management  system 


that  supports  application  and  regulatory 
fee  accoimting,  spectrum  auction  loan 
portfolio  management,  accounting  for 
auction  proceeds,  accoimting  for 
enforcement  actions,  and  other  accounts 
receivable  of  the  Conunission.  RAMIS 
replaces  various  independent  financial 
management  systems  currently  in  use  by 
the  Commission.  When  developing 
RAMIS.  it  became  clear  that  entities 
doing  business  with  the  Commission 
were  identified  in  various  ways  that 
made  imified  accounting  and  revenue 
management  difficult. 

5.  "To  address  this  problem,  the 
Commission  decided  to  assign  a  unique 
10-digit  identifying  number  called  the 
FCC  Registration  Number  (FRN)  that 
will  be  used  when  doing  business  with 
the  FCC.  The  Commission  Registration 
System  (CORES)  was  chosen  as  the 
mechanism  to  assign  the  FRN.  CORES 
went  on-line  July  19.  2000,  to  permit  the 
public  to  obtain  FRNs  on  a  volimtary 
basis.  The  Commission  strongly 
recommended  that  the  public  begin 
using  the  FRN  with  all  payments, 
including  on  applications,  with 
regulatory  fee  payments,  waiver 
petitions,  auction  payments,  forfeiture 
remittances,  and  other  payments  and 
collections.  In  this  proceeding,  we 
propose  to  require  diose  entities  doing 
business  with  the  Commission  obtain  an 
FRN  and  supply  it  on  certain 
submissions  to  the  Commission. 

6.  The  need  for  the  FRN.  We  propose 
to  create  a  new  subpart  to  Part  1  of  our 
rules  that  will  contain  the  FRN  ndes 
proposed  herein,  and  cross-reference  to 
the  new  subpart  where  appropriate  in 
our  rules.  These  proposed  rules  would 
make  the  use  of  the  FRN  mandatory  in 
certain  circumstances  so  that  anyone 
not  yet  assigned  an  FRN  or  who  has  not 
yet  obtained  one  must  obtain  one.  These 
proposed  rules  would  also  address 
when  the  FRN  will  have  to  be  provided 
with  a  filing.  This  will  reduce  the 
number  of  identifiers  used  by  public 
entities  in  an  effort  to  simplify  their 
interaction  with  the  Commission. 

7.  The  reports  of  our  own  Inspector 
General  and  the  GAO  clearly  indicated 
the  need  for  a  reassessment  of  our 
recordkeeping  of  monies  collected.  The 
collection  of  regulatory  and  application 
fees,  auction  payments,  auction  loan 
payments,  and  other  monies  due  to  the 
United  States  must  be  processed 
expeditiously  and  recorded  properly. 
We  tentatively  conclude  that  the  FRN 
will  provide  us  with  an  improved 
mechanism  for  properly  recording  and 
tracking  payments  made  to  the 
Commission.  The  FRN  will  enable  us  to 
maintain  the  integrity  and  efficiency  of 
the  Commission's  collection  systems, 
correct  the  deficiencies  identified  in  our 


accoimting  systems,  improve  customer 
service,  and  increase  our  efficiency.  The 
FRN  will  enable  us  to  ensure  that  fee 
payers'  accounts  are  properly  credited, 
resulting  in  fewer  letters  requesting 
confirmation  of  payment  and  making  it 
easier  for  us  to  respond  to  inquiries.  The 
FRN  will  enable  us  to  assure  that 
entities  that  claim  to  be  exempt  fi-om 
paying  fees  are  validly  entitled  to  the 
exemption.  The  information  entered 
into  the  CORES  system  will  also 
eliminate  repetitive  collection  of  data 
and  will  enable  the  Commission  by 
electronic  mail  to  inform  the  public  of 
refunds  and  send  other  informational 
alerts.  The  Commission  intends  to  use 
the  information  to  verify  that  entities 
doing  business  with  the  Commission 
have  made  proper  payments,  and  to 
mail  aimual  fee  schedules  and  other 
materials. 

8.  While  the  FRN  will  be  used  vdth 
all  FCC  licensing  and  filing  systems,  it 
will  not  replace  call  signs,  license 
numbers,  certification  numbers,  or  other 
numbers  in  authorization  of  service 
documents.  Moreover,  the  CORES 
system  will  not  replace  the 
Commission's  licensing  or  filing 
databases  as  a  source  of  information 
about  licensees.  The  FRN  relates  to  the 
licensee,  not  the  license,  so  that 
modification  of  a  license  does  not  affect 
the  FRN  or  require  the  licensee  to  obtain 
a  new  FRN.  However,  if  a  license  is 
transferred,  the  new  license  holder  must 
have  its  own  separate  FRN. 

9.  Who  Must  Obtain  an  FRN?  We 
propose  that  anyone  doing  business 
with  the  Commission,  as  that  term  is 
defined  by  the  DCIA,  31  U.S.C. 
7701(c)(2),  must  obtain  an  FRN.  Thus, 
all  businesses  and  individuals  that  file 
applications  with  the  Commission — 
whether  feeable  or  non-feeable — or 
make  any  payments  of  any  type  to  the 
Commission  will  be  required  to  obtain 
an  FRN  and  provide  it  to  the 
Commission  in  its  filings.  We  note  that 
this  includes  entities  making 
contributions  to  the  USF.  The 
requirement  applies  not  only  to  fee 
payers,  but  also  to  anyone  filing  an 
application  who  would  pay  a  fee  except 
for  an  exception  in  our  rules  or  the 
statute,  such  as  amateur  radio  operators, 
not-for-profit  entities,  and  state  and 
local  governments.  See  47  CFR  1.1114 
and  1.1162.  CORES  registration  will 
help  us  keep  track  of  entities  that  claim 
they  are  exempt  from  paying  fees.  We 
include  non-feeable  items  to  facilitate 
compliance  with  the  DCIA,  which 
requires  that  anyone  doing  business 
with  the  federal  government  provide  a 
taxpayer  identifying  number  (TIN)  to 
the  govenmient.  See  31  U.S.C. 
7701(c)(1).  An  FRN  for  these  types  of 


entities  will  also  enable  us  to  better 
respond  to  fee  inquiries  from  these 
entities.  We  also  propose  to  permit 
counsel  and  representatives  of  entities 
doing  business  with  the  Commission  to 
obtain  an  FRN.  but  seek  comment  on 
this  proposal.  Finally,  in  certain 
instances  when  we  cannot  reasonably 
expect  the  party  to  obtain  an  FRN. 
discussed  below,  we  propose  to  assign 
one. 

10.  To  ease  the  transition  to  CORES, 
we  assigned  FRNs  to  entities  already  in 
the  Universal  Licensing  System  (ULS) 
TIN  Registration  database  and  whose 
service  has  been  converted  to  ULS.  This 
procedure  assigned  separate  FRNs  to 
hundreds  of  thousands  of  entities.  In 
addition,  the  spectrum  auction  loan 
portfolio  currently  uses  a  Customer 
Information  File  (CIF)  number  to  collect 
payment  data  from  the  debtors.  Each  bill 
to  the  debtor  refers  to  this  number  and 
we  already  request  that  it  be  included  in 
the  payment  information  to  assure 
proper  credit.  We  will  be  converting 
from  this  number  to  the  FRN.  Auction 
licenses  issued  through  ULS  will 
probably  already  have  a  FRN  assigned 
during  the  data  conversion.  Those 
entities  that  do  not  currently  have  an 
FRN  based  on  these  conversions  can 
obtain  one  from  our  website,  by  mailing 
FCC  Form  160  to  the  Commission,  or  b^ 
sending  Form  160  along  with  an 
application  or  payment. 

1 1 .  Some  foreign  entities  are  already 
registered  in  the  ULS,  and  will  be 
assigned  an  FRN  as  described  above.  We 
propose  that  those  foreign  entities  that 
have  not  obtained  TINs  will  be  assigned 
an  FRN  by  the  CORES  administrator. 

12.  An  unusual  category  of  fees  is  fees 
collected  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
Our  rules  generally  require  that  a  FOIA 
requestor  represent  its  willingness  to 
pay  applicable  FOIA  fees,  and  when  the 
fee  amount  is  determined  a  bill  is 
issued.  We  receive  FOIA  requests  from 
businesses  and  individuals,  some  of 
which  regularly  interact  with  the 
Commission  and  others  that  do  not.  We 
seek  comment  on  whether  FOIA 
requestors  which  have  an  FRN  should 
have  to  provide  it  to  the  Commission 
when  making  a  FOIA  request,  or  for 
other  FOIA  requestors,  whether  an  FRN 
should  be  assigned  by  the  Commission 
upon  issuance  of  a  bill  for  the 
applicable  FOIA  fee.  In  a  similar  vein, 
we  seek  comment  on  whether  due 
diligence  requesters,  who  must  pay 
research  and  copying  fees,  should  have 
to  acquire  an  FRN  and  provide  it  to  the 
Commission. 

13.  Another  unusual  category  is 
entities  against  which  a  forfeiture  has 
been  assessed.  See  47  U.S.C.  501,  et  seq. 


Often  these  entities  or  individuals  will 
have  an  FRN  by  virtue  of  their  prior 
dealings  with  the  Commission,  but  there 
may  be  many  instances  when  an 
individual  or  business  has  not 
previously  obtained  an  FRN.  When  we 
issue  a  notice  of  apparent  liability 
(NAL)  or  other  forfeiture-related  order, 
we  will  attempt  to  discern  the  party's 
FRN.  If  the  party  does  not  have  one,  we 
will  assign  one  and  notify  the  party. 
Parties  making  forfeiture  payments 
should  submit  the  FRN  of  the  party  to 
whom  the  forfeiture  was  issued, 
regardless  of  whether  the  forfeiture  is 
being  paid  directly  by  the  subject  or  by 
counsel  on  behalf  of  a  client.  Similarly, 
parties  to  consent  decrees  involving 
voluntary  contributions  to  the  United 
States  Treasury  should  also  submit  the 
FRN  with  their  payments. 

14.  Multiple  FRN  issues.  When  we 
announced  CORES,  and  held  a  forum 
discussing  the  implementation  of 
CORES,  we  indicated  that  the  system 
was  designed  to  permit  each  entity  with 
a  separate  TIN  to  obtain  a  separate  FRN. 
We  also  indicated  that  FRNs  could  be 
obtained  for  as  many  separate  business 
operations  as  an  entity  may  require  in 
its  judgment,  including  a  separate 
registration  number  for  subsidiaries  or 
sub-agencies,  customers,  or  clients,  even 
if  these  entities  have  the  same  TIN.  In 
addition,  an  entity  that  has  one  TIN  but 
many  subdivisions  that  hold  licenses  or 
authorizations  from  the  Commission 
may  wish  to  have  different  FRNs  for 
each  subdivision.  We  include  these 
proposals  in  this  Notice. 

15.  We  do  not  wish  to  create  a 
situation  in  which  one  entity  has 
obtained  many  FRNs,  and  uses  a 
different  FRN  for  different  or  even  the 
same  transaction.  We  are  concerned  that 
if  we  permit  representatives  or  counsel 
to  obtain  and  provide  an  FRN,  we  will 
still  not  know  on  whose  behalf  a 
payment  is  being  made.  Separate  FRNs 
for  related  entities  might  compUcate  any 
future  attempts  to  determine  whether  all 
related  entities  have  paid  all  debts  owed 
to  the  Commission.  Limitations  in 
CORES,  RAMIS,  and  the  Commission's 
filings  systems  may  also  requfre  a 
different  approach.  We  therefore  seek 
comments  on  whether  we  should  limit 
the  number  of  FRNs  that  an  entity  may 
obtain,  and  whether  we  should  penalize 
entities  that  abuse  CORES  by  obtaining 
multiple  FRNs.  We  also  seek  comment 
on  whether  we  should  include  in  our 
rules  requirements  that  would  address 
these  issues,  or  adopt  a  new  form  that 
would  enable  us  to  identify  and  link  all 
related  entities. 

16.  What  is  included  in  CORES?  The 
information  collected  by  CORES 
includes  entity  name,  entity  type,  TIN, 


contact  address,  and  e-mail  address. 
CORES  is  a  system  of  records  that 
contains  identifying  information  about 
individuals  and  is  subject  to  the  Privacy 
Act.  The  information  in  CORES  is  for 
Commission  use  only  and  will  not  be 
pubhshed  or  distnbuted.  although 
CORES  has  a  query  search  that  allows 
the  general  public  to  find  the  FRN, 
name,  date  and  time  of  registration. 
CORES  information  may  be  shared  with 
other  governmental  organizations  as 
authorized  under  the  DCIA  and  fur  other 
routine  uses  as  described  in  the  Privacy 
Act  notice.  CORES  is  designed  so  that 
TINs  will  not  be  available  to  the  public. 
Accordingly,  members  of  the  general 
public  will  not  be  able  to  access  CORES 
using  TINs.  Only  a  small  number  of 
Commission  employees  will  have  access 
to  TIN  information  in  conjunction  with 
their  work. 

17.  We  will  require  that  information 
provided  to  CORES  must  be  kept 
current  by  the  entities  that  secure  the 
FRN.  Changes  and  updates  may  be  made 
to  the  password,  name,  address,  contact 
representative  name,  contact  address, 
contact  telephone  number  and  contact 
e-mail  address  on-line  by  visiting  the 
FCC's  web  page  or  manually  by  filing 
FCC  Form  161  (CORES  Update/Change 
Form).  The  vanous  licensing  systems  in 
use  at  the  Commission  will  continue  to 
be  the  source  for  a  licensee's  official 
mailing  address  on  a  specific  license. 

18.  Mien  must  the  FRN  be  including 
in  a  filing  with  the  Conunission?  We 
propose  that  FRNs  must  be  provided 
with  any  filings  requiring  payment  of  a 
fee.  FCC  Form  159,  used  in  both 
electronic  and  paper  filings  requiring 
fees,  has  been  modified  to  accommodate 
this  requirement.  In  addition,  we 
propose  that  any  filing  not  requiring  a 
fee  but  requiring  a  TIN  under  the  DCIA 
must  include  an  FRN.  FCC  Form  162  is 
the  appropriate  vehicle  for  providing 
the  FRN  in  these  instances.  We  also  seek 
comment  on  whether  we  should  attempt 
to  develop  a  comprehensive  list  of  items 
requiring  the  FRN,  but  caution  that  this 
may  difficult  to  do. 

19.  We  invite  the  public  to  submit  in 
comments  any  questions  concerning 
specific  circumstances  in  which  the 
FRN  must  be  provided.  However,  we 
note  that  certain  filers,  such  as 
commenters  in  rulemakings  and 
members  of  the  public  and  others 
petitioning  to  deny  or  objecting  to  the 
issuance  of  a  Commission  authorization, 
need  not  obtain  or  submit  an  FRN,  even 
if  they  have  one,  in  order  to  participate 
in  the  Commission  proceeding.  Letters, 
reports  that  do  not  require  payment  of 

a  fee,  or  electronic  mail 
communications  to  the  Commission  do 
not  generally  require  an  FRN.  Persons 
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searching  databases  such  as  ULS  to 
verify  information  will  not  require  the 
FRN  to  search  the  database.  Also, 
pleadings  will  not  require  an  FRN  so 
long  as  no  fee  is  reauired. 

20.  We  propose  tnat  counsel  or  other 
representatives  that  makes  fee  payments 
on  behalf  of  one  or  more  cUents  should 
provide  their  FRN  and  the  FRN  of  the 
client  or  clients  with  the  payments. 
Counsel  and  representatives  should  take 
care  to  ensure  that  when  making 
payments  on  behalf  of  clients,  they 
identify  the  client  and  the  amount  being 
paid,  ensure  that  the  client's  FRN  is 
included,  and  ensure  that  the  FRN 
provided  is  the  proper  one  for  their 
client.  We  seek  comment  on  this 
proposal.  We  also  propose  to  amend 
section  1.221(f)  of  our  Rules.  47  CFR 
1.221(f),  to  require  that  when  a  written 
appearance  that  must  be  accompanied 
by  a  fee  payment  is  required,  counsel 
must  provide  an  FRN. 

21.  In  feeable  complaint  proceedings, 
we  tentatively  conclude  that  either  the 
complainant  (or  in  a  multiple  party 
complaint,  the  lead  complainant)  and 
the  counsel  on  behalf  of  the 
complainants  should  submit  their  FRNs. 
We  seek  comment  on  whether  all 
complainants  in  feeable  complaint 
proceedings  should  provide  their  FRN. 

22.  How  will  the  FRN  be  reported? 
The  FRN  will  be  included  primarily  on 
the  FCC  Form  159  that  is  required 
whenever  a  fee  is  paid.  In  addition,  all 
FCC  application  forms  vdll  be  amended 
either  as  they  come  up  for  renewal 
under  the  Paperwork  Reduction  Act 
(PRA)  or  if  other  changes  are  made  to 
the  paper  forms  to  include  a  field  for  the 
FRN.  Apphcations  and  electronic  filings 
requiring  an  FRN  have  been  or  will  be 
amended  to  include  a  field  for  the  FRN. 
For  non-feeable  items  requiring  an  FRN, 
or  if  there  is  no  application  form  but  the 
FRN  is  required,  the  FRN  can  be 
provided  on  FCC  Form  162. 

23.  Failure  to  provide  the  FRN.  Except 
as  described  below,  we  propose  to  reject 
filings  that  require  an  FRN  but  do  not 
include  it.  We  have  such  a  standard 
cuizently  for  application  fees  (47  CFR 
l.in)9, 1.1112  and  1.1116).  regulatory 
fees  (47  CFR  1.1157  and  1.1164),  and 
applications  generally  (47  CFR  1.764). 
We  tentatively  conclude  a  similar 
standard  is  required  for  the  FRN.  As 
discussed  above,  the  FRN  will  be 
required  on  the  FCC  Form  159  filed 
with  fee  payments,  on  all  application 
forms  as  amended  to  include  the  FRN, 
or  on  FCC  Form  162  to  accompany 
forms  that  have  not  yet  been  amended 
to  require  the  FRN  or  applications  that 
do  not  have  specific  forms.  Our  ndes 
already  address  the  completeness  of 
apphcations.  E.g..  47  CFR  5.65(a); 


25.112(a)(1);  25.527;  73.3564(a)(1);  and 
78.20(a). 

24.  Failure  to  include  the  FRN  would 
render  the  application  incomplete.  We 
propose  that  when  an  application  is 
filed  without  an  FRN,  we  will  not 
accept  the  application.  The  application 
may  be  re-submitted  with  the  FRN,  but 
we  propose  that  the  date  the  re- 
submitted application  is  received  by  the 
Commission  or  its  agent  will  be 
considered  the  date  of  filing.  If  an 
application  is  resubmitted  with  the  FRN 
after  the  specified  deadline  for  filing,  it 
will  be  considered  late-filed  and  subject 
to  appropriate  action.  If  an  application 
is  accepted  and  it  is  later  discovered 
that  it  lacks  the  FRN,  failure  to  include 
the  FRN  will  be  deemed  grounds  for 
dismissal.  Application  fees  may  be 
retained  as  we  do  in  other 
circumstances  in  which  applications  are 
dismissed  as  defective.  Compare  47  CFR 
1.1113  with  47  CFR  1.1108.  Because 
application  processes  vary  among  our 
Bureaus,  we  propose  to  include  in  Part 
1  Subpart  W  a  generally  applicable  rule 
concerning  the  handling  of  filings  that 
omit  the  FRN,  and  appropriate  cross- 
references  to  this  new  subpart.  We  seek 
comment  on  whether  this  approach  is 
sufficient,  or  whether  we  need  to  amend 
individucil  rules  governing  specific 
applications.  Such  comments  should 
specifically  identify  which  rules  are 
believed  to  require  amendment.  We  also 
seek  comment  on  how  to  handle  any 
auction  up-front  payments,  down 
payments,  or  auction  loan  payments 
made  without  an  FRN,  but  note  that 
auction  registration  will  require  an  FRN. 
We  also  seek  comment  on  whether  the 
failure  of  counsel  or  a  representative  to 
provide  his  or  her  FRN  should  affect  the 
status  of  an  application  or  filing. 

25.  The  next  filing  of  regulatory  fees 
will  occiu"  in  September  2001,  and  we 
will  consider  in  the  next  rulemaking 
proceeding  to  establish  regidatory  fees 
how  to  handle  circumstances  in  which 
the  regulatory  fee  is  paid  but  the  FRN 
is  not  provided. 

26.  We  seek  comment  on  what  should 
happen  if  a  complainant  in  a  feeable 
complaint  proceeding  fails  to  submit  the 
FRN.  We  tentatively  conclude  that  in 
such  cases,  failure  to  submit  the  FRN 
may  result  in  dismissal.  However,  we 
will  permit  Commission  staff  the 
discretion  to  allow  a  party  to  correct  this 
omission  within  a  reasonable  period  of 
time,  as  determined  by  the  staff.  In  the 
case  of  forfeiture  proceedings  and 
consent  decrees  involving  voluntary 
contributions,  we  intend  to  retain  tbe 
forfeiture  payments  in  cases  where  the 
subject  fails  to  provide  its  obtained  or 
assigned  FRN. 


27.  Tariff  publications  present  unique 
issues.  Some  are  filed  electronically, 
some  on  paper,  and  still  others  are  filed 
on  diskette  with  an  accompanying  paper 
cover  letter  or  other  transmittal.  See  47 
CFR  61.13.  et  seq.  (tariff  publications 
filed  electronically  through  ETFS);  47 
CFR  61.1.  ef  seq.  (publications  filed  on 
paper  or  diskette).  Regardless  of  how  the 
publication  is  filed,  the  payment  of  the 
applicable  fee  is  made  separately,  either 
electronically  or  by  mail.  In  addition, 
there  are  varying  notice  periods  for  tariff 
publications  to  become  effective, 
ranging  fi-om  a  maximum  of  1 20  days  to 
the  same  day.  See  47  U.S.C.  203(b) 
(maximum  120  days  notice);  204(a)(3) 
(seven  or  fifteen  days'  notice  for  local 
exchange  carriers);  and  226(h)(1)(A) 
("changes  in  [informational  tariff]  rates, 
terms,  or  conditions  shall  be  filed  no 
later  than  the  first  day  on  which  the 
changed  rates,  terms,  or  conditions  are 
in  effect");  47  CFR  61.23(c)  (one  day's 
notice  for  non-dominant  carriers).  "There 
are  therefore  different  processing  and 
fee  payment  arrangements.  See 
generally  47  CFR  61.13  et  seq.,  61.18.  et 
seq.,  61.28.  et  seq.,  and  61.31,  et  seq. 
Finally,  there  are  limits  on  what  actions 
we  may  take  once  a  tariff  publication 
has  become  effective.  See,  e.g.,  47  U.S.C. 
204(a)  (suspension  and  investigation  of 
tariff  publications)  and  205(a)  (action  on 
unlawful  tariff  publications).  We 
pfopose  the  following  actions  regarding 
the  FRN  and  tariff  publications.  We 
propose  to  modify  the  ETFS  so  that  a 
carrier  authorized  to  use  that  system 
will  be  required  to  provide  not  only  its 
regular  password  and  login  but  also  its 
assigned  FRN  and  FRN  password  to  gain 
access.  Also,  both  the  paper  and 
electronic  versions  of  the  Form  159, 
which  accompany  fee  payments,  have 
been  amended  to  include  a  field  for  the 
FRN.  In  addition,  the  FRN  will  be 
required  on  the  cover  letter  or  other 
transmittal  accompanying  each  tariff 
publication.  We  seek  comment  on  how 
we  should  treat  tariff  publications  that 
omit  a  valid  FRN.  For  example,  should 
such  publications  be  rejected,  declared 
unlawful,  or  be  subject  to  other  action. 

28.  Authority.  Section  4(i)  of  the 
Communications  Act,  47  U.S.C.  154(i), 
authorizes  the  Commission  "to  perform 
any  and  all  acts,  make  such  rules  and 
regulations,  and  issue  such  orders,  not 
inconsistent  with  this  chapter,  as  may 
be  necessary  in  the  execution  of  its 
functions."  See  New  England  Tel.  &■  Tel. 
Co.  V.  FCC,  826  F.2d  1101.  1108  (D.C. 
Cir.  1987)  (section  4(i)  serves  as  the 
Communications  Act's  "necessary  and 
proper  clause");  see  also  47  U.S.C. 
303(r)  (authority  to  prescribe  rules  and 
regulations  to  implement  the 


Communications  Act).  Pursuant  to 
section  8  and  9  of  the  Communications 
Act,  as  amended,  we  have  broad 
authority  to  "prescribe  appropriate  rules 
and  regulations"  in  the  assessment  and 
collection  of  charges  and  fees.  47  U.S.C. 
158(f)  and  159(f)(1).  See  also  47  U.S.C. 
309(j)  (Commission  is  authorized  to 
prescribe  rules  to  implement 
competitive  bidding  for  spectrum);  47 
U.S.C.  254(d)  (carrier  contributions  to 
USF).  We  believe  these  provisions  of  the 
Communications  Act  authorize  us  to 
require  entities  interacting  with  the 
Commission  to  obtain  and  provide  the 
FRN  to  us. 

29.  Paperwork  Reduction  Act.  We 
have  obtained  Office  of  Management 
and  Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  (PRA)  for  the 
information  collections  related  to 
CORES  and  the  FRN.  FCC  Form  159  has 
been  amended  to  include  the  FRN  under 
OMB  Control  Number  3060-0589.  FCC 
Form  160,  the  CORES  Registration 
Form,  received  OMB  approval  under 
OMB  Control  Number  3060-0917.  FCC 
Form  161,  the  CORES  Update  Form, 
received  OMB  approval  under  OMB 
Control  Number  3060-09*18.  FCC  Form 
162,  the  CORES  Certification  Form, 
received  OMB  approval  under  OMB 
Control  Number  3060-0919.  Providing 
the  FRN  for  non-feeable  items,  and  a 
blanket  request  to  update  any  other  FCC 
forms  to  include  the  FRN.  was  obtained 
ft'om  OMB  in  OMB  Control  Number 
3060-0728.  As  FCC  forms  are  modified, 
the  FRN  requirement  will  be  included 
when  we  seek  OMB  approval  for  the 
modifications.  We  may,  as  a  result  of 
comments  received  in  this  proceeding 
and  our  further  consideration  of  these 
matters,  adopt  reporting  or 
recordkeeping  requirements  subject  to 
the  PRA.  We  will  seek  OMB  approval 
for  such  information  collections  at  that 
time. 

30.  Regulatory  Flexibility  Act.  We 
hereby  certify,  and  tentatively  conclude 
we  will  be  able  to  so  certify  if  we  adopt 
these  rules  in  final  form,  that  the  rules 
proposed  in  this  Notice  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 
605(b).  The  rules  require  certain  entities 
or  individuals  to  obtain  an  FRN.  A 
substantial  number  of  entities  doing 
business  with  the  Commission 
automatically  received  their  FRN  by 
virtue  of  their  prior  registration  in  the 
ULS.  We  have  proposed  to  make  it 
extremely  simple,  and  virtually  cost- 
free,  for  anyone  else  to  obtain  an  FRN. 
Nor  do  we  believe  the  proposed  rule 
amendments  establishing  penalties  for 
failure  to  provide  the  FRN  will  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Our  rules  already  generally  provide  for 
penalties  when  applications  are  not 
substantially  complete.  The  proposed 
rule  amendments  simply  conform  our 
rules  to  the  new  FRN  requirement. 
Therefore,  the  rules  will  not  have  a 
significant  economic  impact.  We  invite 
comments  on  this  tentative  conclusion. 

31.  Ex  Parte  Matters.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding  subject  to  the 
"permit-but-disclose  "  requirements 
under  Section  1.1206(b)  of  the  rules.  47 
CFR  1.1206(b),  as  revised.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  diuing  the 
Siuishine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  section  1.1206(b). 

32.  Comment  Filing.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 
Comments  filed  through  ECFS  may  be 
sent  as  an  electronic  file  via  the  Internet 
to  <wrww.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed. 
When  completing  the  transmittal  screen, 
conunenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  <ecfs@fcc.gov>.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 

If  participants  want  each  Commissioner 
to  receive  a  personal  copy  of  their 
comments,  an  original  plus  nine  copies 
must  be  filed.  All  filings  must  be  sent 
to  the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  Parties  should 
reference  MD  Docket  No.  00-205  in 
their  comments. 


33.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  Reference  Information 
Center  (Room  CY-A257)  of  the  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street.  SW., 
Washington,  DC  20554.  Copies  of 
comments  and  reply  comments  will  also 
be  available  througb  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  Inc.  (ITS,  Inc.), 
1231  20th  Street.  NW..  Washington,  DC 
20036,  (202)  857-3800.  TTY  (202)  293- 
8810. 

34.  Further  Information.  Additional 
information  concerning  CORES  is  found 
in  the  Frequently  Asked  Question 
portion  of  the  CORES  homepage  on  our 
Internet  site,  located  at  <www.fcc.gov> 
and  by  clicking  on  the  CORES  link. 

35.  Pursuant  to  Sections  4(i).  8(f). 
9(f)(1),  254(d),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i).  158(f). 
159(f)(1).  254(d).  303(r).  and  309(j).  and 
31  U.S.C.  7701(c)(1),  this  Notice  of 
Proposed  Rulemaking  is  hereby 
adopted. 

36.  The  Commission's  Consiomer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47  CFR  Parts  1 

Administrative  practice  and 
procedure;  reporting  and  recordkeeping 
requirements. 

47  CFR  Parts  21,61.  73,  74  and  76 

Reporting  and  recordkeeping 
requirements 

Federal  Communications  Commission 
Shirley  Suggs, 
Chief.  Publications  Group. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposed  to  amend  47  CFR 
Parts  1.  21,  61,  73.  74,  and  76  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citations  for  part  1 
continue  to  read  as  follows: 

Authority:  47-U.S.C.  151, 154(j).  155.  255. 
303(r),  309. 
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2.  Section  1.42  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  1 .42    Applications,  reports  complaints; 
cross-reference. 

***** 

(c)  Rules  governing  the  FCC 
Registration  Number  (FRN)  are 
contained  in  Subpart  W  of  this  part. 

3.  Section  1.77  is  amended  by  adding 
a  new  sentence  following  the  first 
sentence  in  the  introductory  text  as 
follows: 

§  1 .77    Detailed  application  procedures; 
cross-reference. 

'   *   *  Applicants  should  also  refer  to 
the  Commission  rules  regarding  the 
payment  of  statutory  charges  (subpart  G 
of  this  part)  and  the  use  of  the  FCC 
Registration  Number  (FRN)  (see  subpart 
W  of  this  part). 
***** 

4.  Section  1.221  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(f)(1),  designating  the  note  as  "Note  to 
paragraph  (f)(1):",  and  adding  a  new 
paragraph  (f)(2)  to  read  as  follows: 

§  1 .221    Notice  of  hearing;  appearances. 

***** 

(f)  *   *   * 

(2)  When  a  fee  is  required  to 
accompany  a  written  appearance  as 
described  in  paragraph  (f)(1)  of  this 
section,  the  written  appearance  must 
also  contain  the  appropriate  FCC 
Registration  Number  (FRN)  in 
conformance  with  subpart  W  of  this 
part.  The  presiding  judge  may  dismiss  a 
written  appearance  that  does  not 
contain  the  FRN.  The  presiding  judge 
may  dismiss  the  applicant  with 
prejudice  for  failure  to  prosecute  if  the 
written  appearance  is  not  resubmitted 
with  the  FRN  within  the  original  20-day 
filing  period. 
*,**** 

5.  Section  1.721  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(13),  and  adding  the  word 
"and"  at  the  end  of  paragraph  (a)(14), 
and  by  adding  a  new  paragraph  (15)  to 
read  as  follows: 

§  1 .721     Format  and  content  of  complaints. 

***** 

(a)  *  *   * 

(15)  A  FCC  Registration  Number  is 
required  under  Part  1 ,  Subpart  W. 
Submission  of  a  complaint  without  the 
appropriate  FCC  Registration  Number  as 
required  by  Part  1 .  subpart  W  may  result 
in  dismissal  of  the  complaint.  The  stafi' 
may,  at  its  discretion,  require  the 
complainant  to  correct  the  omission  of 
the  FCC  Registration  Nxunber  within  a 
reasonable  period  of  time  as  specified 
by  the  Commission  staff. 


6.  Section  1.934  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (d)(2),  and  adding  the  word 
"or"  at  the  end  of  paragraph  (d)(3),  and 
by  adding  a  new  paragraph  (d)(4)  to  read 
as  follows: 

§  1 .934    Defective  applications  and 
dismissal. 

***** 

(d)  *  *  * 

(4)  The  FCC  Registration  Niunber 
(FRN)  has  not  been  provided. 

***** 

7.  Add  a  new  subpart  W  to  read  as 
follows: 

Subpart  W— FCC  Registration  Number 

Sec. 

1 .8001  FCC  Registration  Number  (FRN). 

1 .8002  Obtaining  an  FRN. 

1.8003  Providing  the  FRN  in  Commission 
filings. 

1.8004  Penalty  for  failure  to  provide  the 
FRN. 

§  1 .8001     FCC  Registration  Number  (FRN). 

(a)  The  FCC  Registration  Number 
(FRN)  is  a  10-digit  unique  identifying 
number  that  is  assigned  to  entities  doing 
business  with  the  Commission. 

(b)  The  FRN  is  obtained  through  the 
Commission  Registration  System 
(CORES)  over  the  Internet  at  the  CORES 
link  at  <www.fcc.gov>  or  by  filing  FCC 
Form  160. 

§  1 .8002    Obtaining  an  FRN. 

(a)  The  FRN  must  be  obtained  by 
anyone  doing  business  with  the 
government  as  defined  in  31  U.S.C. 
7701(c)(2),  including  but  not  limited  to 

(1)  Anyone  required  to  pay  statutory 
charges  under  subpart  G  of  tbis  part; 

(2)  Anyone  applying  for  a  license  who 
is  exempt  from  paying  statutory  charges 
under  subpart  G  of  this  part,  see 
§§1.1114  and  1.1162; 

(3)  Anyone  participating  in  a 
spectrum  auction; 

(4)  Anyone  holding  or  obtaining  a 
spectrum  auction  license  or  loan;  and 

(5)  Anyone  paying  statutory  charges 
on  behalf  of  another  entity  or  person. 

(b)(1)  When  registering  for  an  FRN 
through  CORES,  an  entity's  name,  entity 
type,  contact  name  and  title,  address, 
and  taxpayer  identifying  number  (TIN) 
must  be  provided.  For  individuals,  the 
TIN  is  the  social  security  number  (SSN). 

(2)  Information  provided  when 
registering  for  an  FRN  must  be  kept 
cxurent  by  registrants  either  by  updating 
the  information  on-line  at  the  CORES 
link  at  <www.fcc.gov>  or  by  filing  FCC 
Form  161  (CORES  Update/Change 
Form). 

(c)  An  FRN  may  be  obtained 
separately  by  each  subsidiary  of  a 
business,  at  the  discretion  of  the 
business  entity.  Each  subsidiary  with  a 


different  TIN  must  obtain  a  separate 
FRN. 

(d)  An  FRN  may  be  assigned  by  the 
Commission,  which  will  promptly 
notify  the  entity  of  the  assigned  FRN. 

§  1 .8003    Providing  the  FRN  in  Commission 
Filings. 

The  FRN  must  be  provided  with  any 
filings  requiring  the  payment  of 
statutory  charges  under  subpart  G  of  this 
Part,  anyone  applying  for  a  license  who 
is  exempt  from  paying  statutory  charges 
under  subpart  G  of  this  Part,  anyone 
participating  in  a  spectrum  auction, 
making  up-front  payments  or  deposits 
in  a  spectrum  auction,  anyone  making  a 
payment  on  an  auction  loan,  anyone 
making  a  contribution  to  the  Universal 
Service  Fund,  and  anyone  paying  a 
forfeiture. 

§  1 .8004    Penalty  for  Failure  to  Provide  the 
FRN. 

(a)  Electronic  filing  systems  for  filings 
that  require  the  FRN  will  not  accept  a 
filing  without  the  appropriate  FRN.  If  a 
party  seeks  to  make  an  electronic  filing 
and  does  not  have  an  FRN,  the  system 
will  direct  the  party  to  the  CORES 
website  to  obtain  an  FRN. 

(b)  Except  as  provided  in  other 
Commission  rules,  filings  subject  to  the 
FRN  requirement  and  submitted 
without  an  FRN  may  be  returned  or. 
dismissed.  A  missing  FRN  may  be 
corrected  and  the  filing  resubmitted. 
Except  in  feeable  complaint 
proceedings,  for  purposes  of 
determining  whether  the  filing  is  timely, 
the  date  the  resubmitted  application  is 
received  by  the  Commission  or  its  agent 
with  the  FRN  will  be  considered  the 
date  of  filing. 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

8.  The  authority  citations  for  part  21 
continue  to  read  as  follows: 

Authority:  Sees.  1,  2,  4,  201-205,  208.  215, 
218,  303,  307,  313.  403,  410.  602,  48  Stat.  As 
amended, 1064,  1066,  1070-1073,  1076, 
1077.  1080,  1082.  1083,  1094,  1098,  1102;  47 
U.S.C.  151,  154,  201-205,  208,  215,  218,  303, 
307,  313,  314,  403,  404,  602:  47  U.S.C.  552, 
554. 

9.  §ection  21.20  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(9),  and  by  adding  the 
word  "or"  at  the  end  of  paragraph 
(b)(10),  and  by  adding  a  new  paragraph 
(b)(ll)  to  read  as  follows: 

§21.20    Defective  applications. 

***** 

(b)  *  *  * 


(11)  The  application  does  not  contain 
the  FCC  Registration  Number  (FRN)  as 
required  under  Part  1,  Subpart  W  of  this 
chapter. 


PART  61 —TARIFFS 

10.  The  authority  citations  for  part  61 
continue  to  read  as  follows: 

Authority:  Sees.  1,  4(1),  4(j).  201-205,  and 
403  of  the  Communications  Act  of  1934,  as 
amended:  47  U.S.C.  151,  154(1),  154(j),  201- 
205,  and  403,  unless  otherwise  noted. 

11.  Section  61.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§61.1     Purpose  and  application. 

***** 

(b)  Tariff  publications  filed  with  the 
Commission  must  conform  to  the  rules 
in  this  part  and  with  Commission  rules 
regarding  the  payment  of  statutory 
cheirges  (see  part  1 ,  subpart  G  of  this 
chapter)  and  the  use  of  FCC  Registration 
Nmnbers  (FRNs)  (see  part  1,  subpart  W 
of  this  chapter).  Failiu«  to  comply  with 
any  provisions  of  these  rules  may  be 
groimds  for  rejection  of  the  non- 
complying  publication,  a  determination 
that  it  is  unlawful  or  other  action. 
***** 

12.  Section  61.15  is  amended  by 
adding  a  new  paragraph  (a)(4)  to  read  as 
follows: 

§61.15    Letters  of  transmittal  and  cover 
letters. 

***** 

(a)*   *   * 

(4)  Include  the  FCC  Registration 
Number  (FRN)  of  the  carrier  on  whose 
behalf  the  cover  letter  is  submitted.  See 
part  1 ,  subpart  W  of  this  chapter. 
***** 

13.  Section  61.21  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§61.21     Cover  letters. 

***** 

(a)  *   *   * 

(3)  All  cover  letters  and  letters  of 
transmittal  shall  include  the  FCC 
Registration  Number  (FRN)  of  the 
issuing  carrier  on  whose  behalf  the 
letter  is  submitted.  See  part  1,  subpart 
W  of  this  chapter. 
***** 

14.  Section  61.33  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(3),  and  adding  the  word 
"and"  at  the  end  of  paragraph  (a)(4),  and 
by  adding  a  new  paragraph  (a)(5)  to  read 
as  follows: 

§  61 .33    Letters  of  Transmittal, 
(a)*   *   * 

(5)  Include  the  FCC  Registration 
Number  (FRN)  of  the  carrier  on  whose 


behalf  the  letter  is  submitted.  See  part 
1,  subpart  W  of  this  chapter. 


PART  73— RADIO  BROADCAST 
SERVICES 

IS.The  authority  citations  for  part  73 
continue  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

16.  Section  73.1010  is  amended  by 
adding  a  new  paragraph  (a)(9)  to  read  as 
follows: 

§73.1010    Cross  reference  to  rules  in  ottter 
parts. 

(a)  *   *   * 

(9)  Part  1,  Subpart  W  of  this  chapter, 
"FCC  Registration  Number". 
(§§1.8001—1.8005.) 


PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

17.  The  authority  citations  for  part  74 
continue  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  307,  and 
554. 

18.  Section  74.5  is  amended  by 
adding  a  new  paragraph  (a)(7)  to  read  as 
follows: 

§  74.5    Cross-reference  to  rules  in  other 
parts. 

(a)  *   *   * 

(7)  Part  1,  Subpart  W  of  this  chapter, 
"FCC  Registration  Number". 
(§§1.8001—1.8005.) 


PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

19.  The  authority  citations  in  part  76 
continue  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302.  303.  303a,  307,  308,  309.  312,  317, 
325,  503,  521,  522,  531,  532,  534,  535,  536, 
537,  543,544.  544a,  545.  548,  549,  552,  554, 
556,  558,  560,  561,  571,  572,  573. 

20.  Section  76.1610  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§76.1610    Change  of  operational 
information. 

***** 

(f)  The  operator's  FCC  Registration 
Number  (FRN)  as  required  under  part  1 , 
subpart  W  of  this  chapter. 

***** 

[FR  Doc.  00-31722  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-00-8248] 

RIN  No.  2127-AF36 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  Integrity 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  grants  a 
request  to  extend  the  comment  period 
on  an  agency  proposal  to  amend  the  rear 
and  side  impact  test  procedures 
specified  in  the  federal  motor  vehicle 
safety  standard  on  fuel  system  integrity. 
The  proposed  amendment  would 
replace  the  current  test  requiring  the 
rear  of  the  test  vehicle  to  be  impacted 
by  a  flat,  rigid  barrier  at  48  kilometers 
per  hour  (30  miles  per  hoiu)  with  a  test 
requiring  only  a  portion  of  the  rear  of 
the  test  vehicle  to  be  impacted  by  a 
lighter,  deformable  barrier  at  80  km/h 
(50  mph).  The  proposal  also  would 
specify  that  the  test  procedure  used  in 
the  standard  on  side  impact  protection 
be  used  for  the  standard  on  fuel  system 
integrity.  The  agency  is  extending  the 
comment  period  an  additional  30  days. 
DATES:  Comments  on  the  November  13, 
2000  proposal,  65  FR  67693,  Docket  No. 
NHTSA-00-8248.  must  be  received  by 
the  agency  on  or  before  the  close  of 
business  on  February  12,  2001. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SVV., 
Washington,  DC  20590.  Alternatively, 
you  may  submit  your  comments 
electronically  via  e-mail  at  http:// 
dms.dot.gov. 

You  may  call  the  Docket  at  202-366- 
9324  and  visit  it  from  10:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Dr. 
William  J.  J.  Liu,  Office  of  Vehicle 
Safety  Standards,  (Telephone  202-366- 
2264)  (FAX  202-366-4329). 

For  legal  issues,  you  may  call  Mr. 
Dion  Casey,  NCC-20,  Rulemaking 
Division,  Office  of  Chief  Counsel, 
(Telephone  202-366-2992)  (FAX  202- 
366-3820). 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington.  DC  20590. 
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SUPPLEMENTARY  INFORMATION:  On 
November  13.  2000,  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  proposing  to  amend  the  rear 
impact  test  in  Standard  No.  301,  Fuel 
System  Integrity.  The  current  test 
procedure  requires  the  entire  rear  of  the 
vehicle  to  be  impacted  by  a  flat,  rigid 
barrier  at  speeds  up  to  48  km/h  (30 
mph).  Under  the  proposal,  NHTSA 
would  replace  that  full  rear  imp.act  test 
procedure  with  an  offset  rear  impact  test 
procedure  requiring  only  a  portion  of 
the  rear  of  the  vehicle  to  be  impacted 
with  a  lighter,  deformable  beirrier  at  80 
km/h  (50  mph).  The  agency  has 
tentatively  concluded  that  the  new, 
more  stringent  test  procedure  will  save 
lives  and  prevent  injuries. 

In  the  NPRM,  the  agency  also 
proposed  to  change  Standard  No.  301 's 
procedure  for  side  impact  tests. 
Currently,  the  standard  specifies  a  side 
impact  test  procedure  that  differs  from 
the  test  procedure  in  our  standard  on 
side  impact  protection  (Standard  No. 
214,  Side  Impact  Protection).  Under  the 


proposal,  NHTSA  would  specify  that 
the  test  procedure  in  Standard  No.  214 
be  used  for  Standard  No.  301  as  well. 
The  agency  has  tentatively  concluded 
that  this  change  will  provide  a  more 
realistic  test,  increase  safety,  and  reduce 
testing  costs. 

The  NPRM  specified  a  comment 
closing  date  of  January  12,  2001  (60 
days  cdter  the  date  of  publication). 
However,  on  December  8,  2000,  the 
agency  received  a  request  for  an 
extension  of  the  comment  closing  date 
from  the  Alliance  of  Automobile 
Manufacturers  (Alliance).  The  Alliance 
stated  that  it  wishes  to  provide 
comments  on  the  proposal,  but  will  be 
unable  to  do  so  in  a  timely  fashion  due 
to  the  complexity  of  the  issues  involved 
and  the  traditional  holiday  shutdowns 
in  the  U.S.,  Europe,  and  Japan. 
Specifically,  the  Alliance  requests 
additional  time  to  allow  its  members  to 
conduct  testing  and  gather  data  so  that 
the  Alliance  may  respond  more  fully  to 
the  proposal. 


The  agency  may  grant  a  person's 
petition  for  an  extension  of  a  comment 
period  if  the  petition  shows  good  cause 
for  the  extension,  and  if  the  extension 
is  consistent  with  the  public  interest.  49 
CFR  553.19.  The  agency  concludes  that 
the  petitioner  has  made  that  showing 
and  that  an  extension  is  in  the  public 
interest.  An  extension  would  aid  the 
Alliance  and  other  interested  parties  in 
fully  responding  to  the  proposed 
changes  to  Standard  No.  301. 
Accordingly,  this  notice  extends  the 
comment  closing  date  to  February  12, 
2001. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  is 
at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  December  12,  2000. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  00-31976  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Scenturion,  Inc.,  of  Clinton, 
Washington,  an  exclusive  license  to  U.S. 
Patent  Application  Serial  No.  09/ 
156.348  filed  September  18,1998, 
entitled,  "Chemiced  Attractants  for 
Moths."  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
November  3,  1999. 
DATES:  (Federal  Register)  Comments 
must  be  received  on  or  before  February 
13,2001. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Room  4-1158; 
Beltsville.  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above:  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Scenturion,  Inc.,  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  vdll  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  (60)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  wrritten 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 


would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Richard  M.  Parry,  Jr., 

Assistant  Administrator. 

[FR  Doc.  00-31963  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Reinstatement  of 
a  Previously  Approved  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
a  reinstatement  of  a  previously 
approved  infoonation  collection  imder 
the  Sugar  Program.  The  Sugar  Program 
is  authorized  by  Section  156  of  the  1996 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (the  1996  Act)  and 
implemented  by  regulations  issued  by 
CCC.  Paragraph  156(h)(1)  of  the  1996 
Act  requires  cane  sugar  refiners,  sugar 
beet  processors,  and  sugarcane 
processors  to  "furnish  the  Secretary,  on 
a  monthly  basis,  such  information  as  the 
Secretary  may  require  to  administer 
sugar  programs,  including  the  quantity 
of  purchases  of  sugarcane,  sugar  beets, 
and  sugar,  and  production,  importation, 
distribution,  and  stock  levels  of  sugar." 
DATES:  Comments  on  this  notice  must  be 
received  by  February  13,  2001  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Thomas  VV.  Bickerton, 
Economic  Policy  Analysis  Staff  (EPAS), 
Farm  Service  Agency  (FSA),  U.S. 
Department  of  Agriculture  (USDA), 
STOP  0516,  1400  hidependence 
Avenue,  SW,  Washington.  DC  20250- 
0516;  e-mail 
thomas bickerton@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Sugar  Program. 

OMB  Control  Number:  0560-0138. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Abstract:  The  information  which  will 
be  collected  imder  OMB  control  number 


0560-0138  will  allow  CCC  to  effectively 
administer  the  Sugar  Program 
authorized  and  mandated  by  Section 
156  of  the  1996  Act.  The  1996  Act 
requires  USDA  to  collect  and  publish, 
on  a  monthly  basis,  information  as  the 
Secretary  may  require  to  administer 
sugar  programs,  including  sales  of 
sugarcane,  sugar  beets,  and  sugar,  and 
production,  importation,  distribution, 
and  stock  levels  of  sugar.  This  legal 
requirement  to  publish  monthly  data 
could  not  be  satisfied  with  less  frequent 
collections. 

FSA  uses  these  data  to  estimate 
supply  and  use  for  the  monthly  World 
Agricultural  Supply  and  Demand 
Estimates  report;  publish  the  monthly 
Sweetener  Market  Data  report;  establish 
regional  sugar  loan  rates;  make 
appropriate  adjustments  in  loan  rates  for 
raw  and  beet  sugar  for  differences  in 
grade,  type,  quality,  and  other  factors; 
and  estimate  the  impact  of  alternative 
sugar  poUcy  options  on  the  sugar 
market.  Also,  these  data  help  USDA 
determine  the  adequacy  of  the  amount 
of  sugars,  syrups,  and  molasses 
permitted  to  be  imported. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  0.5554  hours  per 
response. 

Respondents:  Cane  sugar  refiners, 
sugar  beet  processors,  and  sugarcane 
processors. 

Estimated  Number  of  Respondents: 
51. 

Estimated  Number  of  Responses  per 
Respondent:  17. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,698  hours. 

Proposed  topics  for  comments 
include,  but  are  not  limited  to:  (1) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  informational  technology. 
Comments  regarding  this  information 
collection  requirement  should  be 
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directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Agriculture, 
Washington.  DC  20503,  or  to  Thomas  W. 
Bickerton;  EPAS,  FSA,  USDA,  STOP 
0516,  Room  3734-South  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0516;  e-mail 
thomas — bickerton@wdc.fsa.usda.gov. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  December  7, 
2000. 

Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  0&-.31956  Filed  12-14-00;  8:45  am] 

BILLING  COOE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Availability  of  an  Environmental 
Assessment.  Decision  Notice,  and 
Finding  of  No  Significant  Impact  for  An 
Amendment  to  the  Hoosier  National 
Forest  Land  and  Resource 
Management  Plan;  Brown,  Crawford, 
Jackson,  Lawrence,  Martin,  Orange, 
and  Perry  Counties,  Indiana 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Availability  of  an 
environmental  assessment. 

SUMMARY:  On  November  22,  2000, 
Hoosier  National  Forest  Supervisor, 
Kenneth  G.  Day  (Responsible  Official) 
decided  to  amend  the  1991  Hoosier 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  Copies 
of  the  Environmental  Assessment,  Plan 
Amendment  pages.  Decision  Notice,  and 
Finding  of  No  Significant  Impact,  are 
available  upon  request.  This 
amendment  modifies  the  boundaries  of 
the  existing  Management  Area  8.2 
special  areas,  makes  a  decision  on  the 
final  allocation  of  the  Management  Area 
9.2  proposed  special  areas,  and  allocates 
five  new  areas  identified  since  the 
signing  of  the  Forest  Plan  for  special 
area  status.  The  boundaries  incorporate 
all  of  the  special  features  responsible  for 
designating  the  area  as  a  special  area 
and  provides  for  protection  of  these 
special  features.  This  notice  is  provided 
pursuant  to  National  Forest  System 
Land  and  Resource  Management 
Planning  regulations  (36  CFR  219.35,  65 
FR  67579.  November  9,  2000). 
DATES:  On  November  22,  2000.  Hoosier 
National  Forest  Supervisor,  Kenneth  G. 
Day  (Responsible  Official)  decided  to 


amend  the  1991  Hoosier  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  A  legal  notice  was 
published  in  the  Sunday  Herald-Times, 
Bloomington,  Indiana  newspaper  in 
accordance  with  36  CFR  217.8(a)(2)  on 
November  26,  2000. 
ADDRESSES:  Send  requests  for 
documents  to:  Forest  Supervisor, 
Hoosier  National  Forest,  811 
Constitution  Avenue,  Bedord,  IN  47421. 

Alternatively,  direct  electronic  mail 
to:  "r9  hoosier  website"@fs.fed.us 
ATTN:  Plan  Amendment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regis  Temey,  Forest  Planner,  at  812- 
275-5987.  TDD  812-275-7817;  or  direct 
electronic  mail  to:  "r9  hoosier 
website"@fs.fed.us,  or  access  the  forest 
web  page  at  www.fs.fed.us/r9/hoosier. 

Responsible  Official:  Kenneth  G.  Day, 
Forest  Supervisor,  811  Constitution 
Avenue,  Bedford,  Indiana,  47421. 
SUPPLEMENTARY  INFORMATION:  These 
special  areas  are  located  throughout  the 
Hoosier  National  Forest  on  about  17,500 
acres  of  National  Forest  System  land. 
The  boimdaries  incorporate  all  of  the 
special  features  responsible  for 
designating  the  area  as  a  special  area 
and  provides  for  protection  of  these 
special  features.  Boundaries  are 
designed  to  be  easily  recognizable  by 
using  physical  features  on  the  ground 
such  as  roads,  ridges,  and  creeks.  This 
is  a  non-significant  amendment. 

Public  involvement  was  an  important 
part  of  the  decision  making  process  for 
this  proposal.  On  November  6, 1997,  we 
started  scoping  with  mailing  of  letters  to 
interested  parties  and  the  mailing  of  a 
news  release  to  newspaper,  television, 
and  radio  news  organizations.  We 
requested  that  people  send  their 
comments  on  the  scoping  proposal  to 
our  office  by  December  6,  1997.  A 
second  round  of  public  involvement 
occurred  with  the  issuance  of  the  pre- 
decisional  environmental  assessment  on 
February  27,  2000.  We  published  a  legal 
notice  notifying  the  public  of  the 
availability  of  the  EA  for  review  in  the 
Simday  Herald-Times,  Bloomington, 
Indiana  on  February  27,  2000,  and  the 
Perry  Coimty  News,  Tell  City,  Indiana 
on  February  28,  2000.  A  30-day  formal 
comment  period  followed  release  of  the 
predecisional  EA  on  February  27,  2000 
for  review  (until  March  28,  2060). 

This  decision  is  subject  to  appeal 
pursuant  to  USDA  Forest  Service 
regulations  36  CFR  217.3.  Any  written 
appeal  must  be  postmarked  or 
submitted  to  the  Regional  Forester, 
USDA  Forest  Service,  Eastern  Region, 
310  West  Wisconsin  Ave..  Suite  500, 
Milwaukee,  WI  53203,  within  45  days  of 
the  date  of  the  legal  notice  was 


published  in  the  Sunday  Herald-Times. 
Bloomington,  Indiana  in  accordance 
with  36  CFR  217.8(a)(2).  The  appeal 
period  begins  the  day  following  the 
legal  notice  publication  in  the  Sunday 
Herald-Times.  Appeals  must  meet  the 
content  requirements  of  36  CFR  217.9. 
The  Forest  Service  is  an  equal 
opportunity  organization. 

Dated:  December  7,  2000. 
Kenneth  G.  Day, 
Forest  Supervisor. 

IFR  Doc.  00-31983  Filed  12-14-00;  8:45  am] 
BILUNG  COOE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwestern  Region,  Arizona,  New 
Mexico,  West  Texas  and  Oklahoma; 
Proposed  Projects  in  the  Invasive 
Plant  Analysis  Area,  Carson  National 
Forest,  Portions  of  Rio  Arriba,  Mora, 
Taos,  and  Colfax  Counties;  Santa  Fe 
National  Forest,  Portions  of  Rio  Arriba, 
Los  Alamos,  Sandoval,  San  Miquei, 
and  Mora  Counties,  New  Mexico 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  (NOI)  to  prepare 

an  environmental  impact  statement. 

SUMMARY:  The  Carson  National  Forest, 
and  Santa  Fe  National  Forest  will 
prepare  a  joint  environmental  impact 
statement  (EIS)  to  analyze  information 
relevant  to  reduce  and  control  existing 
populations  of  invasive  plants  within 
the  boundaries  of  the  two  national 
forests.  Proposed  projects  can  be 
accomplished  using  one,  or  a 
combination  of  methods  including 
mechanical,  herbicidal,  biological,  and 
cultural  treatments. 
DATES:  It  is  estimated  that  the  draft 
environmental  Impact  statement  (DEIS) 
will  be  completed  and  distributed  by 
the  end  of  March  2001.  A  45  day 
comment  period  will  follow  issuance  of 
the  DEIS.  The  final  environmental 
impact  statement  is  estimated  to  be 
released  in  June  2001. 
ADDRESSES:  The  draft  environmental 
impact  statement  (DEIS)  will  be 
available  upon  request  from  the  Carson 
Forest  Supervisor's  Office,  208  Cruz 
Aha  Road,  Taos,  NM  87571,  Attn:  Range 
and  Wildlife;  or  Santa  Fe  Forest 
Supervisor's  Office,  1471  Rodeo  Road, 
P.O.  Box  1689,  Santa  Fe,  NM  87504- 
1689,  Attn:  Range  and  Wildlife. 
Comments  related  to  this  NOI  can  be 
sent  to  the  contractor  Mike,  Tremble, 
Ecosystem  Management  Inc.,  4004 
Carhsle  Blvd.,  NE,  Suite  Cl, 
Albuquerque,  New  Mexico  87107;  or  via 
e-mail  at  mtremble@nmia.com. 


Federal  Register/ Vol.  65,  No.  242 /Friday,  December  15,  2000/Notices 


78465 


Responsible  Official:  The  Forest 
Supervisor,  Carson  National  Forest,  is 
the  responsible  official  and  will  decide 
whether  or  not  projects  will  be 
implemented  by  the  Forest  Service  in 
the  Carson  National  Forest;  The  Forest 
Supervisor,  Santa  Fe  National  Forest,  is 
the  responsible  official  and  will  decide 
whether  or  not  projects  will  be 
implemented  by  the  Forest  Service  in 
the  Santa  Fe  National  Forest.  The  Forest 
Supervisor  of  each  National  Forest  will 
decide  what  projects  and  where,  how 
and  when  they  will  be  implemented. 
FOR  FURTHER  INFORMATION  CONTACT: 
Resource  Staff  Officer  (Project  Leader), 
Charles  Jankiewicz,  Santa  Fe  National 
Forest.  505-^38-7820,  or  Daniel  Rael, 
Carson  National  Forest,  505-758-6200. 
SUPPLEMENTARY  INFORMATION: 

Location:  The  analysis  area  is  the  two 
national  forests,  Carson,  and  Santa  Fe, 
lying  predominantly  in  the  Sange  de 
Cristo,  the  Jemez,  and  the  Tusas 
mountains  all  in  central  to  north  central 
New  Mexico. 

Purpose:  The  purpose  of  treating  the 
invasive  plant  infestations  within  the 
boimdaries  of  the  Carson,  and  Santa  Fe 
National  Forests  is  to  reduce  the 
likelihood  of  ecological  change  ft-om 
native  plant  species  to  introduced  plant 
species,  noxious,  or  detrimental  to 
native  plant  communities,  wildlife 
species,  and  domestic  livestock. 

Decisions  To  Be  Made 

The  Decisions  To  Be  Made  Are 

•  Whether  areas  should  be  allocated 
to  no  treatment  of  invasive  weeds 
(plants).  If  so,  where  and  how  much? 

•  Wbether  areas  should  be  treated  to 
reduce  and  control  invasive  weeds 
(plants).  If  so,  where  and  how  much? 

•  Whether  one,  or  a  combination  of 
methods  should  be  used,  including 
mechanical,  herbicidal,  biological,  or 
cultural  treatments  should  be  used.  If 
so,  where  and  how  much  should  be 
treated. 

Supplemental  Information  for  Public 
Participation 

Comments  received  in  response  to 
this  NOI,  including  names  and 
addresses  of  those  who  conmient,  vdll 
be  considered  part  of  the  public  record 
and  will  be  available  for  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decisions  under  36  CFR  parts  215  or 
217.  Additionally,  pursuant  to  7  CFR 
1.23(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 


Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  the  FOIA; 
confidentiality  may  be  granted  in  only 
very  limited  circumstances  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comment  may  be  resubmitted  with 
or  without  name  and  address  within  10 
days. 

Dated:  December  8,  2000. 
Steve  Okamoto, 

Acting  Forest  Supervisor,  Carson  National 
Forest. 
Dolores  Maese, 

Acting  Forest  Supervisor,  Santa  Fe  National 
Forest. 

(FR  Doc.  00-31952  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Griffin  Springs  Resource  Management 
Project,  Dixie  National  Forest,  Garfield 
County,  Utah 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  (NOI) 
to  prepare  an  Environmental  Impact 
Statement.  (The  original  Notice  of  Intent 
was  published  on  November  16,  1998 
and  a  revised  NOI  changing  the  project 
name  from  Aquarius  Ecosystem 
Restoration  Project  (AERP)  to  Griffin 
Springs  Resource  Management  Project 
(GSRMP)  was  pubhshed  on  July  26, 
1999.)  Comments  originally  collected 
under  the  NOI  for  the  Aquarius 
Ecosystem  Restoration  Project  will  be 
used  for  the  Griffin  Springs  Resource 
Management  Project. 

SUMMARY:  The  Dixie  National  Forest, 
Garfield  County,  Utah,  announced 
November  16,  1998,  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  that  would  analyze  management 
proposals  within  the  Aquarius 
Ecosystem  Restoration  Project.  Because 
a  portion  of  the  area  was  affected  by  36 
CFR  part  212,  Administration  of  the 
Forest  Development  Transportation 
System:  Temporary  Suspension  of  Road 
Construction  and  Reconstruction  in 
Unroaded  Areas,  and  there  are  existing 
roadless  areas  within  the  project  area, 
the  project  area  was  divided  into 
smaller  decision  blocks.  A  Revised  NOI 
for  the  Griffin  Springs  Resource 
Management  Project  was  published  in 
the  Federal  Register  on  July  26,  1999. 


Comments  received  during  the  AERP 
scoping  period  or  in  response  to  the 
original  or  revised  NOI  will  be 
addressed  in  the  GSRMP  analysis.  Since 
the  revised  NOI  was  published  the 
GSRMP  proposed  actions  and  analysis 
area  have  been  changed.  The  southern 
portion  of  the  analysis  area  located  on 
Barney  Top  has  also  been  made  a 
separate  decision  block,  and  the 
analysis  area  has  been  expanded  to 
include  an  adjacent  area  located  in 
section  8,  T33S;  RlE;  SLBM  that  is 
experiencing  tree  mortality  from  bark 
beetles.  The  Proposed  Action  now 
includes  sanitation  and  salvage 
harvesting  that  would  remove  spruce 
beetle  infested  trees  and  recently  killed 
trees  on  714  acres.  Implementation  of 
the  GSRMP  would  not  require  new  road 
construction. 

The  proposed  action  no  longer 
includes  construction  of  a  trailhead  for 
the  Powell  Point  trail  (#6.0)  at  the 
junction  of  the  Powell  Point  non- 
motorized  trail  and  the  end  of  FS  road 
(#1516),  construction  of  a  trailhead  for 
the  Gap  trail  (#1.51)  at  the  end  of  Forest 
road  (#1370),  construction  of  a  trailhead 
at  Clayton  Guard  Station  to  serve  Grass 
Lakes  (#1.61),  Pacer  Lake  (#4.0).  Poison 
Creek  (#3.0)  and  Antimony  Lake  (#2.0) 
motorized  trails,  or  construction  of  a 
trailhead  for  the  North  Creek  lakes  non- 
motorized  trail  (#1.5).  The  previously 
proposed  trailhead  construction  at  the 
above  locations  included,  parking  areas, 
signs  and  an  information  kiosk.  The 
proposed  parking  area  at  the  end  of  the 
road  #0176  at  Row  Lakes  has  also  been 
dropped. 

Travel  management  proposals  havfe 
also  been  eliminated.  Previously,  travel 
management  proposals  within  the  AERP 
project  area  included:  the  closing  of  16.3 
miles  of  existing  roads  with  physical 
barriers  and  obliteration;  and  the  re- 
vegetation  of  54.6  miles  of  existing 
roads. 

A  portion  of  the  prescribed  burning 
located  in  sections  10  and  15;  T34S; 
RlW;  SLBM  has  also  been  dropped. 
This  proposed  would  have  regenerated 
approximately  200  acres  of  aspen  within 
the  spruce/fir  type,  with  a  stand 
replacing  prescribed  fire. 

An  updated  scoping  notice  is 
available  at  the  office  listed  below,  the 
DEIS  is  expected  to  be  available  for 
review  by  March  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Calbaum,  Interdisciplinary  Team 
Leader,  (435)  826-5400,  Escalante 
Ranger  District,  PO  Box  246,  Escalante, 
Utah  84726. 
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Dated:  December  6,  2000. 
Mary  Wagner, 
Forest  Supervisor. 

[FR  Doc.  00-31982  Filed  12-14-00;  8:45  am] 
BILUNG  CODE  3410-11-H 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  the  procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  ftimished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodity  previously  furnished 
by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  15,  2001. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  3,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procvire  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  services 
have  been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Services 

Janitorial/Custodial 

Naval  &  Marine  Corps  Reserve  Center, 

Peoria,  Illinois 
NPA:  Community  Workshop  &  Training 

Center,  Peoria,  Illinois 
Naval  &  Marine  Corps  Reserve  Center, 

Lehigh  Valley,  Pennsylvania 
NPA:  Via  of  the  Lehigh  Valley,  Inc., 

Bethlehem,  Pennsylvania 
Mailroom  Operation,  McCoy  Federal 

Building,  Jackson,  Mississippi 
NPA:  Mississippi  Industries  for  the 

Blind,  Jackson,  Mississippi 
Uniform  Rental  Service,  National 

Institute  of  Health,  Bethesda, 

Maryland 
NPA:  Rappahaimock  Goodwill 

Industries,  Inc.,  Fredericksburg, 

Virginia 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
comiection  with  the  commodity 
proposed  for  deletion  from  the 
Procvirement  List. 

The  following  commodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commodity 

Floorboard,  Wood,  2510-01-067- 
2630. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-31986  Filed  12-14-00;  8:45  am] 

BILUfMS  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

the  Prociirement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  January  15,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June  9, 
October  20  and  October  27,  2000,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (65  FR  36663,  63057 
and  64420)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significsmt  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
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connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Services 

Administrative  Services 

Generstl  Services  Administration,  Public 
Building  Service,  Property  Development 
Division,  230  S.  Dearborn  Street, 
Chicago,  Illinois 

Administrative  Services 

U.S.  Department  of  Commerce,  National 

Weather  Service  NOAA,  National 

Reconditioning  Center.  Kansas  City, 

Missouri, 
Eyewear  Prescription  Service,  VA  Outpatient 

Clinic,  Fort  Richey,  Florida 
General  Records  Management  Support, 

Corpus  Christi  Army  Depot,  Corpus 

Christi,  Texas 
Grounds  Maintenance,  Fort  McPherson,  Fort 

McPherson,  Georgia 
Janitorial/Custodial,  Ford  House  Office 

Building,  Washington,  DC 
Medical  Transcription,  Federal  Bureau  of 

Prisons,  Federal  Medical  Center, 

Lexington,  Kentucky 
Temporary  Administrative  General  Support 

Services,  National  Institute  of  Health, 

Bethesda,  Maryland 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  vdth  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 


under  41  U.S.C.  46-48  and  51  CFR  41- 
2.4.  Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Commodities 

Arming  Wire 

1350-00-889-8165 
Arming  Wire  Assembly 

1325-01-155-9965 " 

1325-01-264-5465 

1325-00-947-6698 
Cleaning  Compound 

7930-01-398-0945 
Detergent,  General  Purpose 

7930-01-393-6761 
Enamel 

8010-01-332-3739 
Stepladder 

5440-00-227-1593 

5440-00-171-9836 

5440-00-227-1594 

5440-00-227-1596 

5440-00-227-1595 

5440-00-227-1592 
Stepladder,  Fiberglass 

5440-01-415-1238 

5440-01-415-1240 

5440-01-415-1241 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  00-31987  Filed  12-14-00;  8:45  am] 

BILLING  CODE  6353-01 -M 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-823,  A-428-814,  0-428-817,  A-580- 
815,  C-580-818.  A-421-804,  C-401-401] 

Revocation  of  Antidumping  and 
Countervailing  Duty  Orders  on  Certain 
Cart>on  Steel  Products  From  Canada, 
Germany,  Korea,  the  Netherlands,  and 
Sweden 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Antidumping  and  Countervailing  Duty 
Orders  on  Certain  Carbon  Steel  Products 
from  Canada,  Germany,  Korea,  the 
Netherlands,  and  Sweden. 

SUMMARY:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  revocation  of  the 
following  antidumping  and 
countervailing  duty  orders  on  certain 
carbon  steel  products  from  Canada  (A- 
122-823),  Germany  (A-428-814,  C- 


428-817),  Korea  (A-580-815,  C-580- 
818),  the  Netherlands  (A-421-804),  and 
Sweden  (C-401-401),  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time.  See  65  FR  75301 
(December  1,  2000).  Therefore,  pursuant 
to  section  751(d)(2)  of  the  Act  and  19 
CFR  351.222(i)(l),  the  Department  of 
Commerce  ("the  Department")  is 
revoking  the  following  antidumping  and 
coimtervailing  duty  orders: 


Product 

Country 

ITACase 
No. 

Cut-to-Length 

Canada  

A-122-823 

Cold-Rolled  .. 

Germany  

C-428-817 

Cold-Rolled  ... 

Geimany  

A-428-814 

Cold-Rolled  . 

South  Korea  .. 

A-580-815 

Cold-Rolled  . . 

South  Korea  .. 

C-580-818 

Cold- Rolled 

Netherlands  ... 

A-421-804 

Cold-Rolled  .. 

Sweden  

C-401-401 

Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act  and  19  CFR  351.222(i)(2),  the 
effective  date  of  revocation  is  January  1, 
2000. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  International  Trade 
Administration,  US  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  1.  1999,  the 
Department  initiated  (64  FR  47767),  and 
the  Commission  instituted,  (64  FR 
47862)  sunset  reviews  of  the 
antidumping  and  countervailing  duty 
orders  on  certain  carbon  steel  products 
from  Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  Korea, 
Mexico,  Netherlands,  Poland,  Romania, 
Spain,  Sweden,  Taiwan,  and  the  United 
Kingdom,  pursuant  to  section  751(c)  of 
the  Act.  As  a  result  of  its  reviews,  the 
Department  found  that  revocation  of  the 
following  antidiunping  and 
countervailing  duty  orders  on  certain 
carbon  steel  products  would  likely  lead 
to  continuation  or  recurrence  of 
dumping  and/or  subsidization,  and 
notified  the  Commission  of  the 
magnitude  of  the  margins  likely  to 
prevail  were  the  orders  revoked: 


Product 

Country 

ITA  Case  No       ""ederal  Reg- 
iiAuaseNo.       jster  citation 

Date 

Corrosion-Resistant^. 

Cut-to-Length 

Australia 

Belgium 

A-602-803 
A-423-805 

■ 
65  FR  18049 
65  FR  18292 

04/06/00 
04/07/00 
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Product 


Country 


ITA  Case  No. 


Federal  Reg- 
ister citation 


Date 


Cut-to-Length 

Cul-to-Length 

Cut-to-Length 

Corrosion-Resistant 

Cut-to-Length 

Cut-to-Length 

Corrosion-Resistant 
Corrosion-Resistant 

Cold-Rolled 

Cold-Rolled 

Corrosion-Resistant 
Corrosion-Resistant 

Cut-to-Length 

Cut-to-Length 

Corrosion-Resistant 

Cold-Roiled 

Cold-Rolled 

Corrosion-Resistant 
Corrosion-Resistant 

Cut-to-Length 

Cut-to-Length 

Cold-Rolled  

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cold-Rolled 

Cartxjn  Steel  Plate 

Cut-to-Length 

Cut-to-Length 


Belgium 

Brazil 

Brazil 

Canada  

Canada  

Finland 

France  

France  

Germany  .... 
Germany  .... 
Germany  .... 
Germany  .... 
Germany  .... 
Germany  .... 

Japan  

Korea 

Korea 

Korea 

Korea 

Mexico  

Mexico  

Netherlands 

Poland  

Romania  .... 

Spain  

Spain  

Sweden  

Sweden  

Sweden 

Taiwan  

UK 

UK 


C-423-806 
A-351-817 
C-351-818 
A-1 22-822 
A-1 22-823 
A-405-802 
A-427-808 
C-427-810 
A-428-814 
C-428-817 
C-428-817 
A-428-815 
C-428-817 
A-428-816 
A-588-826 
A-580-815 
C-580-818 
A-580-816 
C-580-818 
A-201-809 
C-201-810 
A-421-804 
A-455-802 
A-485-803 
A-469-803 
C-469-804 
A-40 1-805 
C-401-804 
C-401-401 
A-583-080 
C-412-815 
A-412-814 


65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 


18066 
18052 
18065 
47379 
47383 
18054 
18050 
18063 
18046 
47407 
47407 
18051 
47407 
18055 
47380 
18044 
18973 
18044 
18973 
18052 
18067 
47377 
18054 
47382 
18056 
18307 
18054 
18305 
18290 
18043 
18309 
18056 


04/06/00 
04/06/00 
04/06/00 
04/02/00 
08/02/00 
04/06/00 
04/06/00 
04/06/00 
04/06/00 
08/02/00 
08/02/00 
04/06/00 
08/02/00 
04/06/00 
08/02/00 
04/06/00 
04/10/00 
04/06/00 
04/10/00 
04/06/00 
04/06/00 
08/02/00 
04/06/00 
08/02/00 
04/06/00 
04/07/00 
04/06/00 
04/07/00 
04/07/00 
04/06/00 
04/07/00 
04/06/00 


On  December  1,  2000,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  antidumping  and  countervailing 
duty  orders  on  certain  carbon  steel 
products  from  Canada  (A-122-823), 
Germany  (C^28-817;  A-428-814), 
Korea  {C-580-818;  A-580-815).  the 
Netherlands  (A^21-804),  and  Sweden 
{C-401-401)  would  not  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  See  Certain  Carbon  Steel  Products 
from  Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  Korea, 
Mexico,  Netherlands,  Poland,  Romania, 
Spain,  Sweden,  Taiwan,  and  the  United 
Kingdom,  65  FR  75301  {December  1, 
2000),  as  amended  65  FR  77074 
(December  8,  2000).  and  USITC 
Publication  3364,  Investigation  Nos. 
AA1921-197  (Review),  701-TA-231. 
319-320,  322,  325-328,  340,  342,  and 
348-350  (Review),  and  731-TA-573- 
576.  578.  582-587,  604, 607-608,  612, 
and  614-618  (Review)  (November  2000). 
Scope  of  the  Orders:  See  Appendix. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  the 
antidumping  and  counten^ailing  duty 
orders  on  cut-to-length  steel  products 


from  Canada  (A-122-823),  cold-rolled 
steel  products  from  Germany  (A-428- 
814,  C-^28-817),  cold-rolled  steel 
products  from  Korea  (A-580-815,  C- 
580-818),  cold-rolled  steel  products 
from  the  Netherlands  (A-421-804),  and 
cold-rolled  steel  products  from  Sweden 
(C-401-401),  is  not  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act,  and  19  CFR  351.222(i)(l),  the 
Department  hereby  revokes  the 
antidumping  and  countervailing  duty 
orders  on  cut-to  length  steel  plate  from 
Canada  (A-122-823),  cold-rolled  steel 
products  from  Germany  (C— 428-817,  A- 
428-814),  cold-rolled  steel  products 
from  Korea  (A-580-815,  C-580-818), 
cold-rolled  steel  products  from  the 
Netherlands  (A-421-804),  and  cold- 
rolled  steel  products  from  Sweden  (C- 
401-401). 

The  Department  will  instruct  the 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  and  collection 
of  cash  deposit  rates  on  entries  of  the 
subject  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
January  1,  2000.  The  effective  date  of 
revocation  of  these  antidumping  and 
countervailing  duty  orders  is  Janueiry  1 , 
2000. 


Dated:  December  8,  2000. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Scope  of  Antidumping  and 
Countervailing  Duty  Orders;  Cold- 
Rolled  Carbon  Steel  Products 

The  product  covered  by  these  antidumping 
and  countervailing  duty  orders  is  certain 
cold-rolled  carbon  steel  flat  products  from 
Germany  (C-428-817;  A-428-814),  Korea 
(C-580-818;  A-580-815).  the  Netherlands 
(A^21-804)  and  Sweden  (C-401^01).  The 
product  includes  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated  nor 
coated  with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances,  in  coils  (whether  or 
not  in  successively  superimposed  layers)  and 
of  a  width  of  0.5  inch  or  greater,  or  in  straight 
lengths  which,  if  pf  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch  or 
greater  and  which  measures  at  least  10  times 
the  thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width  which 
exceeds  150  millimeters  and  measures  at 
least  twice  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  ("HTS")  under  item  numbers: 
7209.11.0000,  7209.12.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0000,  7209.13.0030, 
7209.13.0090,  7209.14.0030,  7209.14.0090, 
7209.15.0000,  7209.16.0030,  7209.16.0060, 
7209.16.0090,  7209.17.0030,  7209.17.0060. 
7209.17.0090.  7209.18.1530.  7209.18.1560. 
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7209.18.2550,  7209.18.6000,  720a.21.0000, 
7209.22.0000,  7209.23.0000,  7209.24.1000. 
7209.24.5000,  7209.25.0000,  7209.26.0000, 
7209.27.0000,  7209.28.0000,  7209.31.0000, 
7209.32.0000,  7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.42.0000,  7209.43.0000, 
7209.44.0000,  7209.90.0000.  7210.70.3000, 
7210.90.9000,  7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500,  7211.23.6030, 
7211.23.6060,  7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500,  7211.29.6030, 
7211.29.6080,  7211.30.1030,  7211.30.1090, 
7211.30.3000,  7211.30.5000,  7211.41.1000, 
7211.41.3030,  7211.41.3090,  7211.41.5000, 
7211.41.7000,  7211.41.7030,  7211.41.7060, 
7211.41.7090,  7211.49.1030,  7211.49.1090, 
7211.49.3000,  7211.49.5000,  7211.49.5030, 
7211.49.5060,  7211.49.5090,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  7212.50.0000, 
7215.50.0015,  7215.50.0060,  7215.50.0090, 
7215.90.5000,  7217.10.1000,  7217.10.2000, 
7217.10.3000,  7217.10.7000,  7217.11.1000, 
7217.11.2000,  7217.11.3000,  7217.19.1000, 
7217.19.5000,  7217.21.1000,  7217.29.1000, 
7217.29.5000,  7217.31.1000,  7217.39.1000, 
7217.39.5000,  7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090. 

Included  in  the  scope  of  the  antidumping 
and  countervailing  duty  orders  on  cold-rolled 
steel  products  fhim  Germany  (C— 428-817;  A- 
428-814),  Sweden  (C-401-401),  Korea  (C- 
580-818;  A-580-fll5),  and  the  Netherlands 
(A-421-804),  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such  cross- 
section  is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
worked  after  rolling) — for  example,  products 
which  have  been  bevelled  or  rounded  at  the 
edges.  Excluded  are  certain  shadow  mask 
steel;  i.e.,  aluminum-killed,  cold-rolled  steel 
coil  that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of  0.003 
to  0.012  inch  in  thickness,  15  to  30  inches 
in  width,  and  has  an  ultra  flat,  isotropic 
surface.  The  HTS  item  numbers  in  the  scope 
of  cold-rolled  carbon  steel  products  from 
Germany  Korea,  the  Netherlands,  and 
Sweden,  are  provided  for  convenience  and 
custom  purposes.  The  written  description 
remains  dispositive. 

Cut-to-Length  Steel  Plate  From  Canada  (A- 
122-823) 

The  scope  of  the  antidumping  duty  order 
on  cut-to-length  steel  plate  from  Canada 
includes  hot-rolled  carbon  steel  universal 
mill  plates  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not  exceeding 
1,250  millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of  rectangular 
shape,  neither  clad,  plated,  nor  coated  with 


metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat-rolled  products  in  straight  lengths, 
of  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of  a 
width  which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  the  Harmonized 
Tariff  Schedule  ("HTS")  under  item 
numbers:  7208.40.3030,  7208.40.3060, 
7208.51.5030,  7208.51.0045,  7208.51.0060. 
7208.52.0000,  7208.53.0000,  7208.90.0000. 
7210.70.3000,  7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045,  7211.90.0000, 
7212.40.1000.  7212.40.5000,  and 
7212.50.0000.  Included  in  this  order  are  flat- 
rolled  products  of  non-rectangular  cross- 
section  where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked  after 
rolling") — for  example,  products  which  have 
been  beveled  or  rounded  at  the  edges. 
Excluded  from  the  antidumping  duty  order 
on  cut-to-length  from  Canada  is  grade  X-70 
plate.  Also  excluded  is  cut-to-length  carbon 
steel  plate,  meeting  the  following  criteria:  (1) 
100  percent  dry  steel  plates,  virgin  steel,  no 
scrap  content  (free  of  Cobalt-60  and  other 
radioactive  nuclides);  (2)  0.290  inches 
maximum  thickness,  plus  0.0,  minus  0.030 
inches;  (3)  48.00  inch  wide,  plus  0.05,  minus 
0.0  inches;  (4)  10  foot  lengths,  plus  0.5, 
minus  0.0  inches;  (5)  flatness,  plus/minus  0.5 
inch  over  10  feet;  (6)  AISI  1006;  (7)  tension 
leveled;  (8)  pickled  and  oiled;  and  (9)  carbon 
content,  0.3  to  0.8  (maximum). 

On  February  12, 1999,  the  Department 
revoked  the  order  with  respect  to  cut-to- 
length  carbon  steel  plate  from  Canada,  free  of 
cobalt-60  and  other  radioactive  nuclides;  and 
with  certain  dimensions  and  other 
characteristics.  See  64  FR  7167  (February  12, 
1999).  The  HTS  item  numbers  are  provided 
for  convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

[FR  Doc.  00-31943  Filed  12-14-00;  8:45  am] 
BtLUNG  CODE  3510-OS-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-602-803,  A-423-805,  C-423-806,  A-351- 
817,  C-351-818.  A-1 22-822,  A-405-802,  A- 
427-808,  C-427-810,  C-428-817,  A-428- 
815,  C-428-817,  A-428-816,  A-588-826,  A- 
580-816,  C-580-818.  A-201-809,  C-201- 
810,  A-455-802,  A-485-803,  A-469-803,  C- 
469-804,  A-401-805,  C-401-804,  A-583- 
080,  C-412-815,  A-412-814] 

Continuation  of  Antidumping  and 
Countervailing  Duty  Orders  on  Certain 
Cartjon  Steel  Products  from  Australia, 
Belgium,  Brazil,  Canada,  Finland, 
France,  Germany,  Japan,  Soutti  Korea, 
Mexico,  Poland.  Romania.  Spain, 
Sweden,  Taiwan,  and  the  United 
Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Adminisfration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  and  Countervailing  Duty 
Orders  on  Certain  Carbon  Steel  Products 
from  Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  South 
Korea,  Mexico,  Poland,  Romania,  Spain, 
Sweden,  Taiwan,  and  the  United 
Kingdom. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  and  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  and 
coxmtervailing  duty  orders  on  certain 
carbon  steel  products  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  or  subsidization,  and  material 
injury  to  an  industry  in  the  United 
States  within  a  foreseeable  time. 
Therefore,  pursuant  to  19  CFR 
351.218(f)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  following  antidimiping  and 
countervailing  duty  orders  on  certain 
carbon  steel  products  from  Australia, 
Belgium.  Brazil,  Canada,  Finland, 
France,  Germany,  Japan,  Korea,  Mexico, 
Poland,  Romania,  Spain,  Sweden, 
Taiwan,  and  the  United  Kindgom 
("UK"): 


Product 

Country 

ITA  Case  No 

Con-osion-Resistant  .... 

Australia  

A-602-803 

Cut-to-Length  

Belgium  

A-423-805 

Cut-to-Length  

Belgium  

C-423-806 

Cut-to-Length  

Brazil  

A-351-817 

Cut-to-Length  .'. 

Brazil' 

C-351-818 

Con^osion-Resistant  .... 

Canada  

A-1 22-822 

Cut-to-Length  

Rnland  

A-405-802 

Corrosion-Resistant  

France  

A-427-808 

Corrosion-Resistant  .... 

France  

C-427-810 

Corrosion-Resistant  

Germany  

C-42&-817 
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Product 


Country 


ITA  Case  No. 


Corrosion-Resistant 

Cut-to-Length  

Cut-to-Length  

Corrosion-Resistant 
Con-osion-Resistant 
Corrosion-Resistant 

Cut-to-Length  

Cut-to-Length  

Cut-to-Length  

Cut-to-Length  

Cut-to-Length  

Cut-to-Length  

Cut-to-Length  

Cut-to-Length  

Cartxjn  Steel  Plate  . 

Cut-to-Length  

Cut-to-Length  , 


Germany 
Germany 
Germany 
Japan  .... 

Korea 

Korea 

Mexico  ... 
Mexico  ... 
Poland  ... 
Romania 

Spain  

Spain  

Sweden  . 
Sweden  . 
Taiwan  ... 

UK  

UK  


A-428-815 
C-428-817 
A-428-816 
A-588-826 
A-580-816 
C-580-818 
A-201-809 
C-201-810 
A-455-802 
A-485-803 
A-469-803 
C-t69-804 
A-401-805 
C-401-804 
A-583-080 
C-412-815 
A-412-814 


EFFECTIVE  DATE:  December  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  September  1,  1999,  the 
Department  initiated  (64  FR  47767),  and 
the  Commission  instituted  (64  FR 
47862),  simset  reviews  of  the 
antidumping  and  countervailing  duty 
orders  on  certain  carbon  steel  products 
from  Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  Korea, 
Mexico,  Netherlands,  Poland,  Romania, 
Spain,  Sweden,  Taiwan,  and  the  UK 
pursuant  to  section  751(c)  of  the  Act.  As 
a  result  of  its  reviews,  the  Department 


found  that  revocation  of  the  following 
antidiunping  and  countervailing  duty 
orders  on  certain  carbon  steel  products 
from  Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  Korea, 
Mexico,  the  Netherlands,  Poland, 
Romania,  Spain,  Sweden,  Taiwan,  and 
the  UK  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
and/or  subsidization,  and  notified  the 
Commission  of  the  magnitude  of  the 
margins  likely  to  prevail  were  the  orders 
revoked: 


Product 


Country 


ITA  Case  No. 


Federal  Reg- 
ister Citati6n 


Date 


Corrosion-Resistant 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Corrosion-Resistant 

Cut-to-Length 

Corrosion-  Resistant 
Corrosion-Resistant 
Corrosion-Resistant 
Corrosion-Resistant 

Cut-to-Length 

Cut-to-Length 

Corrosion-Resistant 
Corrosion-Resistant 
Corrosion-Resistant 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cut-to-Length 

Cart)on  Steel  Plate  . 

Cut-to-Length 

Cut-to-Length 


Australia  . 
Belgium  .. 
Belgium  .. 

Brazil 

Brazil 

Canada  .. 
Finland  ... 
France  ... 
France  ... 
Germany 
Germany 
Germany 
Germany 

Japan  

Korea  

Korea  

Mexico  ... 
Mexico  ... 
Poland  ... 
Romania 

Spain  

Spain  

Sweden  .. 
Sweden  .. 
Taiwan  ... 

UK 

UK 


A-602-803 
A-423-805 
C^23-806 
A-351-817 
C-351-818 
A-1 22-822 
A^05-«02 
A-427-808 
C^27-810 
C-428-817 
A-428-815 
C-428-817 
A-428-816 
A-588-826 
A-580-816 
C-580-618 
A-201-809 
C-201-810 
A-455-802 
A^85-803 
A^69-803 
C-469-804 
A-401-805 
C-401-804 
A-583-080 
C-412-815 
A-412-814 


65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 


18049 
18292 
18066 
18052 
18065 
47379 
18054 
18050 
18063 
47407 
18051 
47407 
18055 
47380 
18044 
18973 
18052 
18067 
18054 
47382 
18056 
18307 
18054 
18305 
18043 
18309 
18056 


04/06/00 
04/07/00 
04/06/00 
04/06/00 
04/06/00 
08/02/00 
04/06/00 
04/06/00 
04/06/00 
08/02/00 
04/06/00 
08/02/00 
04/06/00 
08/02/00 
04/06/00 
04/10/00 
04/06/00 
04/06/00 
04/06/00 
08/02/00 
04/06/00 
04/07/00 
04/06/00 
04/07/00 
04/06/00 
04/07/00 
04/06/00 


On  December  1,  2000.  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  above  referenced  antidumping 
and  countervaiUng  duty  orders  on 


certain  carbon  steel  products  from 
Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  Korea, 
Mexico,  Poland,  Romania,  Spain, 
Sweden,  Taiwan,  and  the  UK  would  be 


likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time.  See  Certain 
Carbon  Steel  Products  from  Australia, 
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Belgium,  Brazil,  Canada,  Finland, 
France,  Germany,  Japan,  Korea,  Mexico, 
Netherlands,  Poland,  Romania.  Spain, 
Sweden.  Taiwan,  and  the  United 
Kingdom,  65  FR  75301  (December  1, 
2000),  as  amended  65  FR  77074 
(December  8,  2000),  and  USITC 
Publication  3364,  Investigation  Nos. 
AA1921-197  (Review)  701-TA-231, 
319-320,  322. 325-328, 340, 342, and 
348-350  (Review),  and  731-TA-573- 
576,  578,  582-587,  604, 607-608,  612, 
and  614-618  (Review)  (November  2000). 
Scope  of  the  Orders:  See  Appendix. 

Determination 

As  a  result  of  the  determination  by  the 
Department  and  the  Commission  that 
revocation  of  the  antidumping  and 
countervailing  duty  orders  on  certain 
carbon  steel  products  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  or  subsidization  and  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act.  the  Department  hereby  orders 
the  continuation  of  the  antidimiping 
and  countervailing  duty  orders  on 
certain  carbon  steel  products  referenced 
above. 

The  Department  will  instruct  the 
Customs  Service  to  continue  to  collect 
duty  deposits  at  the  rates  in  effect  at  the 
time  of  entry  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  and  revocation  of  these 
orders  will  be  the  date  of  publication  in 
the  Federal  Register  of  this  notice. 
Pursuant  to  section  751(c)(2)  and 
751(c)(6)  of  the  Act,  the  Department 
intends  to  initiate  the  next  five-year 
review  of  the  above  referenced  orders  on 
certain  carbon  steel  products  from 
Australia,  Belgium,  Brazil,  Canada, 
Finland,  France,  Germany,  Japan,  Korea, 
Mexico,  Poland,  Romania.  Spain, 
Sweden,  Taiwan,  and  the  UK  not  later 
than  November  2005. 

Dated:  December  8,  2000. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Scope  of  the  Antidumping 
and  Countervailing  Duty  Orders; 
Corrosion-Resistant  Carbon  Steel  Fiat 
Products 

Australia  (A-602-803);  Canada  (A-l 22-822): 
France  (A-427-808;  C-427-810);  Germany 
(A-428-815;  C-428-817);  Japan  (A-588- 
826);  Korea  (A-580-816;  C-580-818} 

The  products  covered  by  these 
antidumping  and  countervailing  duty  orders 
on  certain  corrosion-resistant  carbon  steel  flat 
products  include  flat-rolled  carbon  steel 
products,  of  rectangular  shape,  either  clad, 
plated,  or  coated  with  corrosion-resistant 
metals  such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys. 


whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to  the 
metallic  coating,  in  coils  (whether  or  not  in 
successively  superimposed  layers)  and  of  a 
width  of  0.5  inch  or  greater,  or  in  straight 
lengths  which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch  or 
greater  and  which  measures  at  least  10  times 
the  thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width  which 
exceeds  150  millimeters  and  measures  at 
least  twice  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  ("HTS")  under  item  numbers 
7210.30.0030.  7210.30.0060,  7210.31.0000, 
7210  39.0000,  7210.41.0000,  7210.49.0030. 
7210.49.0090,  7210.60.0000,  7210.61.0000, 
7210.69.0000,  7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000,  7210.90.6000, 
7210.90.9000.  7210.20.000,  7212.21.0000, 
7212.29.0000,  7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000,  7212.40.1000, 
7212.40.5000,  7212.50.0000,  7212.60.0000, 
7215.90.1000,  7215.90.3000,  7215.90.5000, 
7217.12.1000,  7217.13.1000,  7217.19.1000. 
7217.19.5000,  7217.20.1500,  7217.22.5000, 
7217.23.5000,  7217.29.1000,  7217.29.5000, 
7217.30.1530,  7217.30.1560,  7217.32.5000,     ^ 
7217.33.5000,  7217.39.1000,  7217.39.5000, 
7217.90.1000,  7217.90.5030,  7217.90.5060. 
7217.90.5090. 

Included  are  flat -rolled  products'  of  non- 
rectangular  cross-section  where  such  cross- 
section  is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges. 

Excluded  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin.  lead, 
chromium,  chromium  oxides,  both  tin  and 
lead  ("teme  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"),  whether 
or  not  painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances  in 
addition  to  the  metallic  coating;  clad 
products  in  straight  lengths  cf  0.1875  inch  or 
more  in  composite  thickness  and  of  a  width 
which  exceeds  150  millimeters  and  measures 
at  least  twice  the  thickness;  and  certain  clad 
stainless  flat-rolled  products,  which  are 
three-layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75  millimeters 
in  composite  thickness  that  consist  of  a 
carbon  steel  flat-rolled  product  clad  on  both 
sides  with  stainless  steel  in  a  20%-60%- 
20%  ratio.  Excluded  are  certain  electrolytic 
zinc-coated  steel  coiled  rolls  from  Japan. 
Also  excluded  from  the  antidumping  duty 
order  on  corrosion-resistant  carbon  steel  flat 
products  from  Japan  are  certain  corrosion- 
resistant  carbon  steel  flat  products  meeting 
the  following  specifications:  (1)  Widths 
ranging  from  10  millimeters  (0.394  inches) 
through  100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging  from 
0.11  millimeters  (0.004  inches)  through  0.60 
millimeters  (0.024  inches);  and  (3)  a  coating 
that  is  from  0.003  millimeters  (0.00012 
inches)  through  0.005  millimeters  (0.000196 
inches)  in  thickness  and  that  is  comprised  of 
either  two  evenly  applied  layers,  the  first 
layer  consisting  of  99  percent  zinc,  0.5 
percent  cobalt,  and  0.5  percent  molybdenum 
followed  by  a  layer  consisting  of  chromate. 


and  finally,  a  layer  consisting  of  silicate.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

Cut-to-Length 

Belgium  (A-423-805,  C-423-806);  Brazil 
(A-351-817.  C-351-818);  Finland  (A^05- 
802);  Germany  (A-42&-816,  C-428-817); 
Mexico  (A-201-809.  C-201-810);  Poland  (A- 
455-802):  Romania  (A-485-803);  Spain  (A- 
469-803,  C-469-804);  Sweden  (A-401-805. 
C-401-804);  UK  (A-412-814,  C-412-815) 

The  products  covered  by  these 
antidumping  and  countervailing  duty  orders 
on  cut-to-length  carbon  steel  plate  products 
include  hot-rolled  carbon  steel  universal-mill 
plates  (i.e..  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not  exceeding 
1.250  millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  or  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmetallic 
substances;  and  certain  hot-rolled  carbon 
steel  flat-rolled  products  in  straight  lengths, 
or  rectangular  shape,  hot  rolled,  neither  clad, 
plated,  nor  coated  with  plastics  or  other 
noimietallic  substances,  4.75  millimeters  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  millimeters  and  measures  at 
least  twice  the  thickness,  as  currently 
classifiable  in  the  United  States  Harmonized 
Tariff  Schedule  ("USHTS")  under  item 
numbers:  7208.22.000,  7208.31.0000, 
7208.32.0000,  7208.33.1000,  7208.33.5000, 
7208.38.000,  7208.40.3030,  7208.40.3060. 
7208.41.0000.  7208.42.0000.  7208.43.0000, 
7208.51.0030.  7208.51.0045,  7208.51.0060, 
7208.52.000,  7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.13.0000.  7211.14.00a3. 
7211.14.0045,  7211.21.0000.  7211.22.0045. 
7211.90.0000.  7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.50.5000. 

Excluded  from  the  scope  is  grade  X-70 
plate.  Also  excluded  from  the  scope  of  the 
antidumping  duty  orders  on  cut-to-length 
steel  plate  from  Finland,  United  Kingdom 
and  Germany,  and  the  countervailing  duty 
order  on  cut-to-length  steel  plate  fix)m 
Germany  and  the  United  Kingdom,  are  plate 
products  with  a  maximum  thickness  of  80 
mm  in  steel  grades  BS  7191,  355  EMZ.  as 
amended  by  Sable  Offshore  Energy  Project 
specification  XB  MOO  Y  15  0001,  types  1 
and  2.  Also  excluded  from  the  antidumping 
duty  order  are  cut-to-length  steel  plate  from 
Canada  meeting  the  following  criteria:  (1)  100 
percent  dry  steel  plates,  virgin  steel,  no  scrap 
content  (free  of  Cobalt-60  and  other 
radioactive  nuclides);  (2)  0.290  inches 
maximum  thickness,  plus  0.0,  minus  0.030 
inches;  (3)  48.00  inch  wide,  plus  0.05,  minus 
0.0  inches;  (4)  10  foot  lengths,  plus  0.5, 
minus  0.0  inches;  (5)  flatness,  plus/minus  0.5 
inch  over  10  feet;  (6)  AISI 1006;  (7)  tension 
leveled;  (8)  pickled  and  oiled;  and  (9)  carbon 
content,  0.3  to  0.8  (maximum).  The 
Department  revoked  the  antidumping  duty 
order  on  cut-to-length  carbon  steel  plate  from 
Canada  with  respect  to  certain  cut-to-length 
carbon  steel  plate  free  of  cobalt-60  and  other 
radioactive  nuclides;  and  with  certain 
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dimensions  and  other  characteristics.  The 
HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
Department's  written  description  remains 
dispositive. 

Carbon  Steel  Plate 

Taiwan  iA-583-080) 

Imports  covered  by  this  antidumping  order 
are  shipments  of  hot-rolled  carbon  steel 
plate,  0.1875  inch  or  more  in  thickness,  over 
eight  inches  in  width,  not  in  coils,  not 
pickled,  not  coated,  or  plated  with  metal,  not 
clad,  nor  pressed  or  stamped  to  non- 
rectangular  shape.  Such  merchandise  was 
classifiable  under  HTS  item  number 
607.6615.  These  imports  are  currently 
classifiable  under  the  HTS  item  numbers 
7208.40.3030.7208.40.3060,7208.51.0030, 
7208.51.0045,  7208.51.0060,  7208.52.0000, 
7211.13.0000,  7211.14.0030,  and 
7211.14.0045. 

The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
Department's  written  description  remains 
dispositive. 

[FR  Doc.  00-31944  Filed  12-14-00;  8:45  am) 

BILUNG  CODE  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-815] 

Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Republic  of  Korea: 
New  Shipper  Review 

AGENCY:  Import  Administrations, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  recission  of  the  new 
shipper  review  of  Hyundai  Pipe  Co., 
Ltd.  for  the  period  August  1, 1999 
through  July  31,2000. 

SUMMARY:  On  October  5,  2000,  in 
response  to  a  request  made  by  Hyundai 
Pipe  Co.,  Ltd.  (HDP),  the  Department  of 
Commerce  (Department)  published  the 
notice  of  initiation  of  a  new  shipper 
review  regarding  cold-rolled  carbon 
steel  flat  products  from  the  Republic  of 
Korea.,  for  the  period  August  1,  1999 
through  July  31.  2000.  Because  HDP  has 
withdrawn  its  request  for  review,  the 
Department  is  rescinding  this  review  in 
accordance  with  19  CFR  351.214(f)(1). 

EFFECTIVE  DATE:  December  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle,  Enforcement  Group  III, 
Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  202^82-0159. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2000). 

Background 

On  August  31,  2000,  HDP  requested 
that  the  Department  conduct  a  new 
shipper  review  with  respect  to  HDP's 
U.S.  entries  of  cold-rolled  carbon  steel 
flat  products  from  Korea  made  during 
the  period  August  1,  1999  through  July 
31,  2000.  On  October  5,  2000,  the 
Department  published  a  notice  of 
initiation  of  the  new  shipper  review  of 
cold-rolled  carbon  steel  flat  products 
from  Korea,  in  accordance  with  19  CFR 
351.221(c)(l)(i).  See  Certain  CoId-RoUed 
Carbon  Steel  Flat  Products  from  Korea: 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  65  FR 
59390.  On  November  7,  2000,  HDP 
withdrew  its  request  for  a  review. 

Rescission  of  Review 

Pursuant  to  Departmental  regulations, 
the  Department  will  rescind  a  new 
shipper  administrative  review  "if  a 
party  that  requested  a  review  withdraws 
its  request  not  later  than  60  days  after 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review."  See 
19  CFR  351.214(f)(1).  HDP's  withdrawal 
of  its  request  for  review  was  within  the 
60-day  time  limit;  accordingly,  we  are 
rescinding  the  new  shipper 
administrative  review  regarding  HDP's 
U.S.  entries  of  cold-rolled  carbon  steel 
flat  products  from  Korea  for  the  period 
August  1,  1999  through  July  31,  2000. 
and  will  issue  appropriate  assessment 
instructions  to  the  U.S.  Customs 
Service. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation.  This 
determination  is  issued  in  accordance 
with  19  CFR  351.214(f)(3)  and  Section 
777(i)(l)oftheAct. 


Dated:  December  7,  2000. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary,  Enforcement 
Group  III. 
(FR  Doc.  00-31942  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  3Sia-OS-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-337-803] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Fresh 
Atlantic  Salmon  from  Chile 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  August  8,  2000,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  fresh 
Atlantic  salmon  firom  Chile.  The  review 
covers  nine  producers/exporters  of  the 
subject  merchandise. 

The  period  of  review  (POR)  is  July  28, 
1998,  through  June  30,  1999.  Based  on 
our  analysis  of  comments  received, 
these  final  results  differ  from  the 
preliminary  results.  The  final  results  are 
listed  below  in  the  Final  Results  of 
Review  section. 

EFFECTIVE  DATE:  December  15,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Gabriel  Adler.  at  (202) 
482-3003  or  (202) 482-3813, 
respectively;  AD/CVD  Enforcement, 
Office  V,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January'  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Depeirtment's  regulations  are  to  19 
CFR  part  351  (1999). 

Background 

On  August  8,  2000,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  fresh 
Atlantic  salmon  from  Chile.  See  Notice 
of  Preliminary  Results  of  Antidumping 
Administrative  Review:  Fresh  Atlantic 
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Salmon  from  Chile,  65  FR  48457 
(August  8,  2000)  (Preliminary  Results). 
We  invited  peirties  to  comment  on  the 
Preliminary  Results.  On  September  12, 
2000,  we  received  case  comments  or 
case  briefs  from  the  Coalition  for  Fair 
Atlantic  Salmon  Trade  (the  petitioner), 
and  from  respondents  Cultivos  Marinos 
Chiloe,  Ltda.  (Cultivos  Marinos), 
Pesquera  Eicosal  Ltda.  (Eicosal),  Fiordo 
Blanco,  S.A.  (Fiordo  Blanco), 
Cultivadora  de  Salmones  Linao  Ltda. 
(Linao),  Salmones  Mainstream,  S.A. 
(Mainstream),  Pesquera  Mares  Australes 
Ltda.  (Mares  Australes),  Salmones 
Pacific  Star  S.A.  (Pacific  Star),  Salmones 
Pacifico  Sur  S.A.  (Pacifico  Sur),  and 
Salmones  Tecmar  S.A.  (Tecmar).  We  did 
not  receive  rebuttal  briefs. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
fresh,  farmed  Atlantic  salmon,  whether 
imported  "dressed"  or  cut.  Atlantic 
salmon  is  the  species  Salmo  solar,  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Atlantic  salmon  refers  to 
salmon  that  has  been  bled,  gutted,  and 
cleaned.  Dressed  Atlantic  salmon  may 
be  imported  with  the  head  on  or  off; 
with  die  tail  on  or  off;  and  with  the  gills 
in  or  out.  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
review.  Examples  of  cuts  include,  but 
are  not  limited  to:  crosswise  cuts 
(steaks),  lengthwise  cuts  (fillets), 
lengthwise  cuts  attached  by  skin 
(butterfly  cuts),  combinations  of 
crosswise  and  lengthwise  cuts 
(combination  packages),  and  Atlantic 
salmon  that  is  minced,  shredded,  or 
ground.  Cuts  may  be  subjected  to 
various  degrees  of  trimming,  and 
imported  with  the  skin  on  or  off  and 
with  the  "pin  bones"  in  or  out. 

Excluded  from  the  scope  are  (1)  fresh 
Atlantic  salmon  that  is  "not  farmed" 
(i.e.,  wild  Atlantic  salmon);  (2)  Uve 
Atlantic  salmon;  and  (3)  Atlantic 
salmon  that  has  been  subject  to  further 
processing,  such  as  frozen,  canned, 
dried,  and  smoked  Atlantic  salmon,  or 
processed  into  forms  such  as  sausages, 
hot  dogs,  and  biu^ers. 

The  merchandise  subject  to  this 
investigation  is  classifiable  as  item 
numbers  0302.12.0003,  0304.10.4093, 
0304.90.1009,  0304.90.1089,  and 
0304.90.9091  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  statistical 
reporting  numbers  are-provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case 
comments  and  case  briefs  by  parties  to 


this  administrative  review  are  addressed 
in  a  decision  memorandum  dated 
December  6,  2000  [Decision 
Memorandum),  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  an  appendix  is  a  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  the 
public  version  of  this  memorandum, 
which  is  on  file  in  Room  B-099  of  the 
main  Commerce  building.  In  addition,  a 
complete  version  of  the  public  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  Web  at 
vvwTV.ja.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determination  calculation 
methodology  in  determining  the  final 
dumping  margins  in  the  proceeding. 
These  adjustments  are  discussed  in  the 
Decision  Memorandum. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margins  exist  for  the  period  of 
July  28.  1998,  through  June  30,  1999: 


Exporter/manufacturer 

Weighted- 
average 

margin  per- 
centage 

Cultivos  Marinos  

001 

Eicosal  

Fiordo  Blanoo 

0.18 
1  46 

Linao  

000 

Mainstream  

Mares  Australes 

0.00 
000 

Pacific  Star  

394 

Pacifico  Sur  

000 

Tecmar 

0.01 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  based 
on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
importer-specific  sales  to  the  total 
entered  value  of  the  same  sales.  Where 
the  assessment  rate  is  above  de  minimis, 
we  will  instruct  the  Customs  Service  to 
assess  duties  on  all  entries  of  subject 
merchandise  by  that  importer.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For  all 
exporters/manufacturers  covered  by  this 
review,  the  cash  deposit  rate  will  be  the 
rate  listed  above,  except  where  the 
margin  is  zero  or  de  minimis,  a  cash 
deposit  of  zero  will  be  required;  (2)  for 
merchandise  exported  by  producers  or 
exporters  not  covered  in  this  review  but 
covered  in  a  previous  segment  of  this 
proceeding,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  final 
results  in  which  that  producer  or 
exporter  participated;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
in  any  previous  segment  of  this 
proceeding,  but  the  producer  is,  the 
cash  deposit  rate  will  be  that  established 
for  the  producer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
producer  participated;  and  (4)  if  neither 
the  exporter  nor  the  producer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  4.57  percent, 
the  "All  Others"  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  imtil  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  thefr 
responsibility  under  19  CFR  351.402  (f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  reyiew  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidimaping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 


J 
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Dated:  December  6.  2000. 

Troy  H.  Cribb. 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

1.  Cost  of  Production  and  Constructed  Value: 
Monetary  Corrections  for  Inflation 

2.  Constructed  Value:  Calculation  of  Profit 
and  Selling  Expense  Rates 

3.  Normal  Value:  Difference-In-Merchandise 
Adjustment 

4.  Adverse  Facts  Available 

5.  Normal  Value:  Third-Country  Sales 

6.  Normal  Value:  Home  Market  Price 
Calculation 

4.  Cost  of  Production:  Financial  Expense 
Ratio — Eicosal 

7.  Cost  of  Production:  Financial  Expense 
Ratio — Pacific  Star 

8.  Cost  of  Production:  General,  Selling  and 
Administrative  Expense 

9.  Cost  of  Production:  Cost  Test  Freight 
Expense 

10.  Constructed  Value:  Provision  for 
Catastrophic  Loss 

11.  Constructed  Value:  Use  of  Verified  Data 

12.  Export  Price:  Treatment  of  U.S.  Credit 
Expense 

[PR  Doc.  00-31945  Filed  12-14-00;  8:45  am] 
BtUING  CODE  351(M)S-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-357-813] 

Notice  of  Postponement  of  Preliminary 
Countervailing  Duty  Determination: 
Honey  from  Argentina. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  determination  in  the 
countervailing  duty  investigation  of 
honey  from  Argentina  from  January  2, 
2001  until  no  later  than  March  5,  2001. 
This  extension  is  made  pursuant  to 
section  703(c)(1)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Roimd  Agreements  Act. 
EFFECTIVE  DATE:  December  15.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Doug  Campau, 
Office  of  AD/CVD  Enforcement  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1391  or 
(202)  482-1395,  respectively. 

Postponement  of  Preliminary 
Determination:  On  October  26,  2000,  the 
Department  initiated  the  countervailing 
duty  investigation  of  honey  bom 
Argentina.  See  Notice  of  Initiation  of 


Countervailing  Duty  Investigation: 
Honey  From  Argentina,  65  PR  65835 
(November  2,  2000).  On  December  5, 
2000.  petitioners  made  a  timely  request 
pursuant  to  19  CFR  351.205(e)  for  a 
postponement  of  the  preliminary 
determination  in  accordance  v«ith 
section  703(c)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Petitioners 
requested  a  postponement  because  of 
the  complicated  nature  of  the  case,  to 
allow  petitioners  adequate  time  to 
analyze  submitted  responses,  and  to 
allow  time  for  the  Department  to 
determine  the  extent  to  which  particular 
subsidies  are  being  used. 

For  reasons  identified  by  the 
petitioners,  we  see  no  compelling 
reason  not  to  postpone  the  preliminary 
determination.  See  Memorandum  from 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  Joseph  A.  Spetrini  to 
Assistant  Secretary  for  Import 
Administration  Troy  H.  Cribb,  dated 
December  8,  2000  (on  file  in  the  public 
file  of  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce). 
Therefore,  we  are  postponing  the 
preliminary  determination  under 
section  703(c)(1)(A)  of  the  Act.  We  will 
make  our  preliminary  determination  in 
this  investigation  no  later  than  March  5, 
2001. 

This  notice  of  postponement  is 
published  pursuant  to  section  703(c)(2) 
of  the  Act. 

Dated:  December  8,  2000. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  AD/CVD 

Enforcement  Group  III. 

[FR  Doc.  00-31941  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  Intent  to  Renew 
Collection  3038-0016,  Compliance 
With  Requirements  for  Designation  as 
a  Contract  Market 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995  (PRA),  44  U.S.C.  3501,  et  seq.. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 


information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
compliance  for  requirements  for 
designation  as  a  contract  market. 
DATES:  Comments  must  be  submitted  on 
or  before  February  13,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
Lamont  L.  Reese,  Division  of  Economic 
Analysis,  U.S.  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW,  Washington.  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lamont  L.  Reese  (202)  418-5310;  FAX: 
(202)  418-5527;  email:  Ireese@cftc.gov. 
SUPPLEMENT  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  use  3502(3)  and  5  CFR  1320.3(c) 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  partv.  Section 
3506(c)(2)(A)  of  the  PRA,  44  USC 
3506(c)(2)(A),  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the  Federal 
Register  concerning  each  proposed 
collection  of  information,  including 
each  proposed  extension  of  an  existing 
collection  of  information,  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Compliance  with  Requirements  for 
Designation  as  a  Contract  Market,  OMB 
control  number  3038-0016 — Extension 

Under  Commission  Rules  1.50  and 
5.2,  contract  markets  must  demonstrate 
that  they  continue  to  meet  the 


designation  requirements  contained  in 
the  Commodity  Exchange  Act,  7  U.S.C. 
1,  et  seq.,  and  that  contract  markets, 
prior  to  listing  trading  months  for  a 
then-dormant  contract,  submit  a 


conditions  of  the  contract  are  in 
conformance  with  current  commercial 
practices  and  that  the  contract  can  be 
expected  to  serve  an  economic  purpose. 
These  rules  are  promulgated  pursuant  to 


contained  in  Sections  5  and  5a  of  the 
Commodity  Exchange  Act,  7  U.S.C.  7 
and  7a  (1994). 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 


justification  showing  that  the  terms  and      the  Commission's  rulemaking  authority      follows: 

Estimated  Annual  Reporting  Burden 


17  CFR  Section 

Annual 

number  of 

respondents 

Frequency  of  response 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

1  50-  5.2   

11 

On  occasion 

2 

250 

500 

There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with 
this  collection. 

This  estimate  is  based  on  the  number 
of  requests  or  such  letters  in  the  last 
three  years.  Although  the  burden  varies 
with  the  type,  size,  and  complexity  of 
the  request  submitted,  such  request  may 
involve  analytical  work  and  analysis,  as 
well  as  the  work  of  drafting  the  request 
itself. 

Dated:  December  12,  2000. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  00-32016  Filed  12-14-00;  8:45  am] 

BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availability  of  The  National 
Missile  Defense  Deployment  Final 
Environmental  Impact  Statement 

AGENCY:  Office  of  the  Secretary,  Ballistic 
Missile  Defense  Organization,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Ballistic  Missile  Defense 
Organization  (BMDO)  announces  the 
availability  of  the  National  Missile 
Defense  (NMD)  Deployment  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  assesses  the  potential  impacts 
associated  with  the  deployment  of  the 
NMD  system. 

DATES:  The  review  period  for  the  FEIS 
will  end  on  Janueiry  16,  2001  and 
comments  must  be  received  by  this  date. 
ADDRESSES:  Written  comments  and 
inquiries  on  the  FEIS  or  a  request  for  a 
copy  of  the  FEIS  should  be  directed  to: 
SMDC-EM-V  (Ms.  Julia  Hudson),  U.S. 
Army  Space  and  Missile  Defense 
Command,  PO  Box  1500,  Himtsville,  AL 
35807-3801,  telephone  (256)  955-4822. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julia  Hudson,  telephone  t256)  955- 
4822. 

SUPPLEMENTARY  INFORMATION:  The 

BMDO  announced  the  availability  of  the 


National  Missile  Defense  Deployment 
Draft  Environmental  Impact  Statement 
(DEIS)  on  October  1,  1999  (64  FR  190 
53364)  providing  notice  that  the  DEIS 
was  available  for  comment.  The  public 
review  period  was  horn  October  1, 1999 
through  January  19,  2000.  Public 
hearings  were  held  October  26  through 
November  9, 1999.  Comments  from  the 
DEIS  review  and  public  hearings  have 
been  considered  and  included  along 
with  responses  in  the  FEIS. 
Additionally,  availability  of  an 
Upgraded  Early  Warning  Radar 
Supplement  to  the  NMD  Deployment 
DEIS  was  announced  on  March  3,  2000 
(65  FR  43  11560)  with  the  public 
comment  period  from  March  3,  2000  to 
May  12,  2000.  This  analysis  and  the 
comments  and  responses  to  the 
supplement  to  the  DEIS  have  been 
included  in  the  NMD  Deployment  FEIS. 

The  NMD  system  would  be  a  fixed, 
land-based,  non-nuclear  missile  defense 
system  with  a  land  and  space-based 
detection  system  capable  of  responding 
to  limited  strategic  ballistic  missile 
threats  to  the  United  States.  Potential 
deployment  locations  for  the  NMD 
elements  include  sites  in  Alaska  and 
North  Dakota.  In  addition,  as  the 
operational  requirements  are  refined 
other  regions  may  be  identified. 

The  Preferred  Alternative  is 
deployment  of  a  NMD  system  with  up 
to  100  Ground-Based  Interceptor  (GBI) 
silos  and  Battle  Management  Command 
and  Control  (BMC2)  facilities  at  Fort 
Greely,  Alaska;  and  an  X-Band  Radar 
(XBR)  at  Eareckson  Air  Station  (AS) 
(Shemya  Island),  Alaska.  Under  the 
Preferred  Alternative,  the  NMD  system 
would  make  use  of  the  existing  Early 
Warning  Radars  (EWR),  upgraded  for 
NMD  and  the  existing  space-based 
detection  system  that  would  be  in  place 
at  the  time  of  deployment.  The  existing 
EWRs  are  located  at  Beale  Air  Force 
Base  (AFB),  California,  Clear  AS. 
Alaska,  and  Cape  Cod  AS, 
Massachusetts.  If  the  proposed  action  to 
modify  the  EWRS  to  support  a  NMD 
deployment  is  selected,  its 


implementation  is  contingent  upon  the 
outcome  of  the  Air  Force  EIS  that 
addresses  modernization,  maintenance, 
and  sustaimnent  of  operations  at  the 
three  radar  facilities.  The  BMDO  would 
reassess  its  proposed  usage  of  the  EWR 
facilities  in  light  of  the  results  of  the  Air 
Force  EIS  prior  to  installation  of  the 
NMD  modifications.  Due  to  the  ongoing 
development  of  the  operational 
requirements,  proposed  In-Flight 
Interceptor  Communication  System 
(IFICS)  Data  Terminals  locations  were 
not  identified  as  the  EIS  was  being 
drafted.  The  FEIS  therefore  analyzed  the 
expected  impacts  on  a  programmatic 
basis.  The  BMDO  will  perform 
supplemental,  site-specific 
environmental  analysis  for  the  IFICS 
data  terminals  and  fiber  optic  cable  line 
alignments,  as  reqmred,  based  on  the 
initial  analysis  in  the  FEIS. 

Copies  of  the  FEIS  have  been 
distributed  to  Federal,  state,  and  local 
agencies;  public  officials;  and 
organizations  and  individuals  that 
previously  requested  copies  of  the  DEIS 
or  FEIS.  Copies  of  the  FEIS  will  be 
available  for  review  at  public  libraries  in 
communities  adjacent  to  the  potential 
NMD  deployment  sites.  These 
communities  include:  Cavalier,  Fargo, 
Grand  Forks,  and  Langdon  in  North 
Dakota;  Anchorage,  Anderson,  Delta 
Junction,  Fairbanks,  Healy,  Kodiak,  and 
Nenana  in  Alaska;  Live  Oak,  Marysville, 
and  Yuba  City  in  California;  Bourne, 
Falmouth,  Mashpee,  Sandwich,  and 
West  Barnstable  in  Massachusetts.  The 
library  locations  and  the  FEIS  are  also 
available  on  the  BMDO  internet  site: 

www.acq.ods.mil/bmdo/bmdolink/html/ 
nmd.html. 

Dated:  December  11.  2000. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  00-32046  Filed  12-14-00;  8:45  am] 
BILUNG  CODE  SOOI-IO-H 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  (NOI)  to  Prepare  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  Implementation  of 
the  Army  Transformation  Campaign 
Plan  (ATCP) 

agency:  Department  of  the  Army,  DoD. 
ACTiON:  Notice  of  intent. 

SUMMARY:  The  Department  of  the  Army 
announces  its  intent  to  prepare  a  PEIS 
to  identify  and  evaluate  the 
environmental  effects  associated  with 
implementation  of  the  ATCP. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Mealer  at  (703)  614- 
5050. 

SUPPLEMENTARY  INFORMATION:  The 
prospect  of  a  rapidly  changing  and  more 
turbulent,  unpredictable,  global  security 
environment  underscores  the  need  for  a 
high  level  of  defense  preparedness.  To 
meet  thejchallenges  of  a  wider  range  of 
threats  and  a  more  complex  set  of 
operating  environments,  the  United 
States  will  require  a  world  class  Army 
capable  of  rapid  response  and 
dominance  across  the  entire  spectrum  of 
operations  in  a  joint,  interagency  and 
multinational  environment.  Today's 
Army  force  structure  and  supporting 
systems  were  designed  for  a  different 
era  and  enemy.  They  lack  the  capability 
to  operate  optimally  across  the  full 
range  of  likely  future  operations.  The 
Army's  superb  heavy  forces  are 
unequalled  in  their  ability  to  gain  and 
hold  terrain  in  the  most  intense,  direct 
fire  combat  imaginable;  and,  once 
deployed,  they  are  the  decisive  element 
in  major  theater  wars.  The  current  heavy 
forces,  however,  are  challenged  to  get  to 
contingencies  where  we  have  not  laid 
the  deployment  groundwork  and,  once 
deployed,  these  forces  have  a  large 
logistical  footprint.  On  the  other  hand, 
the  Army's  current  light  forces  can 
strike  quickly  but  once  inserted  lack 
survivability,  lethality  and  tactical 
mobility.  Therefore,  to  meet  the  defense 
challenges  of  the  future  and  provide  the 
National  Command  Authority  the 
decisive  landpower  forces  necessary  to 
support  the  National  Security  Strategy 
and  National  Military  Strategy,  the 
Secretary  of  the  Army  and  the  Chief  of 
Staff  of  the  Army  have  articulated  a 
clear  Army  Vision  that  includes 
transforming  all  aspects  of  the  most 
re.spected  Army  in  the  world  into  a 
strategically  responsive  force  that  is 
dominant  across  the  full  spectrum  of 
operations. 

The  Anny  will  implement 
transformation  as  rapidly  as  possible, 


while  continually  maintaining  the 
warfighting  readiness  of  its  operational 
forces  and  taking  care  of  its  people.  The 
ATCP  will  be  the  mechanism  used  to 
integrate  and  synchronize  the 
implementation  of  the  Army  Vision. 
Indeed,  Army  transformation  has 
abeady  begun  with  the  establishment  of 
the  Inilial  Force  at  Fort  Lewis, 
Washington.  The  Initial  Force  is  a  two- 
brigade  combat  team  force  that  will 
transform  and  will  receive  off-the-shelf 
equipment  to  support  evaluation  and 
refinement  of  the  doctrinal 
Organizational  and  Operational 
concepts.  This  will  be  followed  by  the 
Interim  Force  consisting  of  six  to  eight 
brigades.  The  Interim  Force  is  a 
transition  force — one  that  seeks  the 
Objective  Force  state-of-the-art 
technology,  but  leverages  today's 
technology  together  with  modernized 
legacy  forces  as  a  bridge  to  the  future. 
The  Objective  Force  is  the  force  that 
achieves  our  transformation  objective.  It 
is  a  future  force  that  will  be  strategically 
responsive  Army,  capable  of  dominating 
at  every  point  across  the  full  spectrum 
of  operations  and  which  can  rapidly 
transition  across  mission  requirements 
without  loss  of  momentimi.  It  will  be 
able  to  operate  as  an  integral  member  of 
the  joint,  multinational,  interagency 
team  and  will  be  dominant  against  the 
asymmetric  application  of  conventional, 
unconventional  and  weapons  of  mass 
destruction  threat  capabilities. 

The  PEIS  is  being  prepared  to  comply 
with  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  Implementation  of 
the  ATCP,  as  envisioned,  will  be  a  major 
undertaking  entailing  a  series  of  changes 
to  equipment,  force  structure  and 
training  practices.  When  all  the  changes 
are  proposed  for  specific  sites  and  for 
equipment  acquisition  and  testing,  there 
will  imdoubtedly  be  a  range  of  effects 
on  the  environment.  The  PEIS  will 
inform  the  public,  regulators,  concerned 
groups  and  Army  decision-makers  about 
potential  environmental  concerns  that 
should  be  factored  into  any  final 
decisions  to  implement  the  ATCP.  In 
addition,  it  will  provide  these  groups 
with  a  meaningful  opportunity  to 
present  their  views  on  significant 
environmental  issues  and  concerns  to 
Army  decision-makers. 

Alternatives: 

1.  No  Action  Alternative:  Whereby  the 
ATCP  would  not  be  implemented  and 
needed  changes  to  Army  equipment, 
force  structure  and  training  practices 
would  be  separately  analyzed  on  a 
piecemeal  basis. 

2.  Action  Alternative  1:  Whereby  the 
program  for  transformation  of  the  Army 
to  better  meet  present  and  future 
national  security  requirements  and 


fulfill  the  Army  Vision  would  be 
initiated  in  accordance  with  the  ATCP 
including: 

a.  A  comparison  of  the  likely 
environmental  effects  at  candidate 
(alternative)  sites  for  placement  of  the 
brigades  plamied  for  the  Interim  Force. 

b.  Identification  and  analysis  of  the 
types  of  major  actions  contained  in  the 
ATCP  leading  to  the  Objective  Force 
and  their  associated  activities  and 
consequential  types  and  magnitude  of 
effects. 

3.  Action  Alternative  2:  Whereby  the 
ATCP  would  only  be  partially 
implemented  because  of  budgetary  or 
other  constraints. 

Significant  issues:  The  issues  to  be 
analyzed  in  this  PEIS  include  noise, 
impacts  to  wetlands  and  riparian  areas, 
soil  erosion,  air  and  water  quality, 
endangered  species,  cultural  resources 
and  other  issues. 

Scoping:  Comments  received  as  a 
result  of  the  NOI  will  be  used  to  assist 
the  Army  in  identifying  potential 
impacts  to  the  quality  of  human  and 
natural  environments.  Individuals  or 
organizations  may  participate  in  the 
scoping  process  by  providing  written 
comment  by  mail  or  by  facsimile 
through  the  Scoping  Page  on  the  Army 
Homepage  web  site  (www.army.mil). 
The  time  and  location  for  scoping  via 
the  web  site  will  be  announced  by 
public  notice  in  the  national  news 
media.  To  be  considered  in  the  draft 
PEIS,  comments  and  suggestions  should 
be  received  no  later  than  30  days 
following  activation  of  the  Scoping 
Page.  Questions  regarding  this  PEIS  may 
be  directed  to  Headquarters,  Department 
of  the  Army,  ATTN:  ODCSOPS  (DAMO- 
FMF),  400  Army  Pentagon,  Washington, 
DC.  20310-0400  or  by  facsimile 
transmission  to  (703)  614-3601. 

Dated:  December  11,  2000. 
Raymond  ].  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I&-E). 

(FR  Doc.  00-32000  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.342] 

Preparing  Tomorrow's  Teachers  To 
Use  Technology 

Office  of  Postsecondary  Education, 
Department  of  Education  Notice  of 
requirements  and  invitation  for 
applications  for  new  awards  for  fiscal 
year  (FY)  2001. 

Purpose  of  Program:  The  Preparing 
Tomorrow's  Teachers  to  Use 


Technology  program  provides  grants  to 
consortia  that  are  helping  future 
teachers  become  proficient  in  the  use  of 
modem  learning  technologies.  This 
program  addresses  looming  teacher 
shortages  by  developing  well-qualified, 
technology-proficient  teachers,  who  are 
prepared  to  teach  in  21st  century 
schools.  This  program  provides  support 
for  two  types  of  grants:  implementation 
grants  and  catalyst  grants. 

Eligible  Applicants:  Only  consortia 
may  receive  grants  under  this  program. 
A  consortium  must  include  at  least  two 
members.  Consortium  members  may 
include  institutions  of  higher  education 
(IHEs),  schools  of  education.  State 
educational  agencies  (SEAs),  local 
educational  agencies  (LEAs),  private 
schools,  professional  associations, 
foundations,  museums,  libraries,  for 
profit  agencies  and  organizations, 
nonprofit  organizations,  community- 
based  organizations,  and  others. 

Note:  In  each  consortium  a  participating 
nonprofit  member  must  he  designated  as  the 
"applicant"  for  purposes  of  34  CFR  75.128 
and  must  act  as  the  fiscal  agent. 

Applications  Available:  December  15, 
2000. 

Deadline  for  Receipt  of  Applications: 
February  22,  2001. 

Note:  All  application  materials  must  be 
received  on  or  before  the  deadline  date. 
Pursuant  to  34  CFR  614.8  an  application  for 
a  grant  under  this  program  must  be  received 
by  the  deadline  date  announced  in  this 
notice. 

Deadline  for  Intergovernmental 
fleview;  May  8,  2001. 

Estimated  Available  Funds: 
$31,750,000.  The  actual  level  of 
funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process 
before  the  end  of  the  fiscal  year,  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards: 
$200,000-5500,000  for  implementation 
grants,  and  $500,000-$700,000  for 
catalyst  grants. 

Estimated  Average  Size  of  Awards: 
$350,000  for  implementation  grants,  and 
$600,000  for  catalyst  grants. 

Estimated  Number  of  Awards:  65 
implementation  grants,  and  15  catalyst 
grants. 

Project  Period:  36  months  for 
implementation  grants,  and  36  months 
for  catalyst  grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  for  75.102), 
77,  79.  81.  82,  85.  86,  97,  98.  and  99;  (b) 


The  regulation  for  this  program  is  34 
CFR  part  614.  The  selection  criteria  and 
factors  to  be  used  for  this  competition 
will  be  provided  in  the  application 
package. 

Application  Review  Procedures:  The 
Secretary  announces  the  use  of  a  multi- 
tier  review  process  to  evaluate  all 
applications  submitted  for  new  awards 
under  the  FY  2001  Preparing 
Tomorrow's  Teachers  to  Use 
Technology  program.  The  Secretary 
takes  this  action  to  ensure  a  thorough 
review  and  assessment  of  the  large 
number  of  applications  that  are 
expected  to  be  received  under  the  FY 
2001  competition.  This  multi-tier 
review  process  does  not  affect  the 
contents  of  applications  in  this 
competition. 

For  Applications  Contact:  Preparing 
Tomorrow's  Teachers  to  Use 
Technology,  U.S.  Department  of 
Education,  1990  K  Street,  NW,  Suite 
6160,  Washington  DC  20202-5131. 
Telephone:  (202)  502-7788.  Fax:  (202) 
502-7775.  Via  Internet:  http:// 
www.ed.gov/teach  tech 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Pilkerton,  Preparing  Tomorrow's 
Teachers  to  Use  Technology,  U.S. 
Department  of  Education,  1990  K  Street, 
NW,  Suite  6160,  Washington  DC  20202- 
5131.  Telephone:  (202)  502-7788.  E- 
mail:  pat pilkerton@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Docimient 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
h  ttp  .//ocfo.ed.gov/ fedreg.htm 
http://www.ed.gov/news.htinl 


To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  fi-ee 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in 
Washington,  DC,  area  at  (202)  512-1530. 
Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http:/ /www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  6832. 
Dated:  December  11.  2000. 
A.  Lee  Frischler, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  00-31973  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

The  Use  of  Tests  as  Part  of  High- 
Stakes  Decision-Making  for  Students: 
A  Resource  Guide  for  Educators  and 
Policymakers 

AGENCY:  Office  for  Civil  Rights, 
Department  of  Education. 
ACTION:  Notice  of  availability  of  final 
document. 

summary:  The  Assistant  Secretary  for 
Civil  Rights  announces  the  availability 
of  a  final  document  entitled  "The  Use 
of  Tests  as  Part  of  High-Stakes  Decision- 
Making  for  Students:  A  Resource  Guide 
for  Educators  and  PoUcymeikers."  The 
resource  guide  is  designed  to  provide 
educators  and  policymakers  with  an 
informative  and  practical  tool  that  will 
assist  in  their  development  and 
implementation  of  policies  that  involve 
the  use  of  tests  in  making  high-stakes 
decisions  for  students.  The  guide 
provides  information  about  relevant 
Federal  non-discrimination  standards 
and  professionally  recognized  test 
measurement  principles,  as  well  as  a 
collection  of  resources  related  to  the 
non-discrimination  and  test 
measurement  principles  discussed  in 
the  guide. 

FOR  FURTHER  INFORMATION  CONTACT: 
Address  requests  for  copies  of  the  final 
dociunent  to  Jeanette  J.  Lim,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  room  5212  Switzer 
Building,  Washington,  DC  20202-1100. 
Telephone:  1-800-421-3481.  For  all 
requests  submitted  by  letter,  you  must 
include  the  term  "Testing  Guide."  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  TDD 
number  at  1-877-521-2172.  The  final 
document  is  also  available  through  the 
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Internet  at  the  following  site:  http:// 
www.ed.gov/offices/OCR/testing 

If  you  prefer  to  send  your  request 
through  the  Internet,  use  the  following 
address:  ocr@ed.gov 

You  must  include  the  term  "Testing 
Guide"  in  the  subject  line  of  your 
electronic  message. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print,  audio- 
tape, or  computer  diskette)  by 
contacting  the  Office  for  Civil  Rights' 
Customer  Service  Team  at  1-800-421- 
3481. 

SUPPLEMENTARY  INFORMATION:  On  July  6, 
2000,  we  published  a  notice  of 
availability  of  and  a  request  for 
comments  on  the  draft  document 
entitled  "The  Use  of  Tests  When 
Making  High-Stakes  Decisions  for 
Students:  A  Resource  Guide  for 
Educators  and  Policymakers"  in  the 
Federal  Register  (65  FR  41643).  The 
purpose  of  the  resource  guide  is  to 
provide  educators  and  policvmakers 
with  information  about  Federal  non- 
discrimination standards  and  test 
measurement  principles  concerning  the 
proper  use  of  tests  as  part  of  decision- 
making that  has  high-stakes 
consequences  for  students. 

Earlier  versions  of  the  draft  resource 
guide  have  been  reviewed  by  the 
National  Academy  of  Science's  Board 
on  Testing  and  Assessment  (BOTA),  the 
U.S.  Department  of  Justice's  Civil  Rights 
Division,  and  dozens  of  groups  and 
individuals,  including  educators, 
parents,  teachers,  business  leaders, 
policymakers,  test  publishers,  civil 
rights  groups,  individual  Members  of 
Congress,  and  others.  BOTA  conducted 
a  public  hearing  on  the  resource  guide 
on  January  26,  2000. 

In  response  to  our  invitation  in  the 
previous  Federal  Register  notice  of 
availability,  40  parties  submitted 
comments  on  the  draft  docvunent.  We 
have  considered  these  comments  in 
drafting  the  final  guide. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  the  PDF,  call 
the  U.S.  Government  Printing  Office 
(GPO).  toll  free,  at  1-888-293-6498;  or 
in  the  Washington,  DC  area  at  (202) 
512-1530. 


Note:  The  official  version  of  this  notice  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  December  12,  2000. 
Norma  V.  Cantii, 

Assistant  Secretary  for  Civil  Rights. 
[FR  Doc.  00-31999  Filed  12-14-00;  8:45  am] 
BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP01 -42-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

December  11,  2000. 

On  November  30.  2000,  Columbia  Gas 
Transmission  Corporation  (Columbia), 
P.O.  Box  1273,  Charleston,  West 
Virginia  25325-1273,  filed  an 
application  in  Docket  No.  CPOl-42-000 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  Section  157.18  of 
the  Commission's  Regulations  for 
permission  and  approval  to  abandon  by 
sale  to  Nicole  Gas  Production,  LTD 
(Nicole),  an  Ohio  limited  liability 
company,  certain  natural  gas  facilities  in 
West  Virginia  and  Pennsylvania 
(Facilities)  and  authorization  to 
abandon  the  related  service  associated 
with  the  Facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Columbia  states  that  the  Facilities  to 
be  sold  to  Nicole  were  certificated  by 
the  Commission  as  transmission  and 
storage  facilities,  which  were 
constructed  and  operated  as  part  of  a 
low  pressure  transmission  system  that 
transported  locally  produced  gas  to 
Columbia's  mainline  for  system  supply 
and  redelivery  to  various  markets.  Also 
included  in  the  proposed  sale  is 
Columbia's  Holbrook  Storage  Field. 
Holbrook  was  constructed  in  1950. 
Coliunbia  does  not  propose  the  separate 
sale  of  base  gas  in  connection  with  the 
proposed  sale  since  it  has  determined 
that  the  recovery  of  remaining  base  gas 
is  such  a  small  volume  (approximately 
1  Bcf)  that  it  is  economically 
unrecoverable,  hi  lieu  of  Columbia  filing 
a  separate  Section  4  filing,  Coliunbia  ask 
that  the  Conunission  waive  its 
requirement  and  accept  the  information 
provided  within  the  application  in 


Exhibits  Z-2  and  Z-3  as  its  notice  to 
terminate  service. 

Columbia  and  Nicole  entered  into  a 
Purchase  and  Sale  Agreement  dated 
September  27,  2000  for  the  Facilities. 
Columbia  will  also  sell  Nicole  various 
non-jurisdictional  facilities  (known  as 
the  CHEWP  System)  that  the 
.  Commission  approved  for  sale  in  Docket 
No.  CP97-127-000,'  as  well  as  an 
additional  23.24  miles  of  2-  to  16  inch 
pipeline  which  was  not  part  of  the 
CP97-127-000  proceeding.  The 
Facilities  will  be  sold  for  a  negotiated 
amount  of  $3,655,00.  Nicole  has  advised 
Columbia  that  it  intends  to  operate  the 
Facilities  as  gathering  facilities  and  to 
use  the  Facilities  primarily  for 
production  and  gathering  activities. 
Columbia  seeks  such  authorization  on 
or  before  May  T,  2001. 

According  to  Columbia,  Nicole  will 
assume  the  obligation  to  continue 
operating  the  Facilities,  providing  both 
firm  and  interruptible  service  to 
Columbia's  customers  receiving  service 
through  the  Facilities  on  the  date  of 
closing,  on  terms  and  conditions 
acceptable  to  both  Nicole  and  the 
customers,  as  well  as  to  the  mainline  tap 
consumers  of  Colimibia  Gas  of 
Pennsylvania  and  Mountaineer  Gas 
Company.  Thus,  there  will  be  no 
material  change  to,  or  interruption  in, 
the  services  currently  being  provided  to 
customers  through  the  Facilities. 
Columbia  does  not  propose  any 
construction  or  facility  removal  in 
connection  with  the  proposed 
abandonment. 

Questions  regarding  the  details  of  this 
proposed  abandormient  should  be 
directed  to  Victoria  f  Hamilton, 
Certificate  Coordinator,  Columbia  Gas 
Transmission  Corporation,  P.O.  Box 
1273,  Charleston,  West  Virginia  25325- 
1273,  call  (304)  357-2297. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  abandonment.  First,  any  person 
wishing  to  obtain  legal  status  by 
becoming  a  party  to  the  proceedings  for 
this  abandormient  should,  on  or  before 
January  2,  2001,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Conunission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
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14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conmients  in  opposition  to  the 
abandonment  provide  copies  of  their 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
abandonment  should  submit  an  original 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  fhe  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 


comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administration  Law  Judge,  the 
Commission  will  issue  anpther  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  abandonment  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-31971  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -44-000] 

Nicole  Gas  Production,  LTD;  Notice  of 
Application 

December  11,  2000. 

On  November  30,  2000,  Nicole  Gas 
Production,  LTD  (Nicole)  513  E.  Rich 
St.,  Suite  306,  Columbus,  Ohio  43215, 
filed  an  application  in  Docket  No. 
CPOl-44-000  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA)  and  part 
157  of  the  Commission's  regulations  for 
a  limited  jurisdiction  certificate 
authorizing  the  incidental  use  of  certain 
facilities  (Facilities)  currently  owned  by 
Columbia  Gas  Transmission  Corporation 
(Columbia)  in  West  Virginia  and 
Pennsylvania  to  deliver  gas  to  existing 
customers  of  local  distribution 
companies,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Upon  acquiring  the  subject  facilities, 
Nicole  will  continue  to  provide 
-  transportation  of  gas  to  these  customers. 
Currently,  Columbia  transports  locally 
produced  gas  through  the  Facilities  to 
its  mainline  transmission  system. 
Between  the  point  of  receipt  and 
delivery  to  Columbia's  transmission 
system,  gas  is  delivered  at  numerous 
points  to  a  LDC  and  its  customers. 
According  to  Columbia,  gas  supply  in 
certain  portions  of  the  system  is 
insufficient  to  meet  demand  when  there 
are  episodes  of  high  demand  for  gas. 
During  such  a  time,  gas  from  Columbia's 
main  transmission  system  backflows 


into  the  gathering  lines  to  satisfy  any  gas 
shortfall.  Presently,  Nicole  is  a  natural 
gas  production  company  engaged  in  the 
development  and  management  of 
natural  gas  wells  and  associated 
facilities  that  it  currently  owns  and 
operates  facilities  in  West  Virginia  and 
Pennsylvania.  Nicole  asks  that  the 
Commission  issue  a  limited 
jurisdictional  certificate  that  does  not 
include  the  full  panoply  of  NGA  rate 
and  service  obligations  and  which 
would  extend  only  to  the  specific 
activity  authorized,  leaving  the  gatherer 
non-jurisdictional  with  respect  to  any 
remaining  gathering  activities. 

Nicole  states  that  the  sale  of  the 
Facilities  by  Columbia  to  Nicole  is  in 
the  public  convenience  and  necessity 
because  it  will  operate  the  Facilities  for 
the  benefit  of  its  product  shipper 
customers  and  meet  the  delivery  needs 
of  the  LDC  and  its  customer  who 
currently  receive  gas  from  these 
facilities.  Nicole  requests  that  such 
action  be  taken  so  that  the  limited 
certificate  can  be  issued  by  May  1,  2001. 

Questions  regarding  the  details  of  this 
proposed  application  should  be  directed 
to  Freddie  L.  Fulson,  Manager,  Nicole 
Gas  Production,  LTD,  513  E.  Rich  Street. 
Suite  306,  Columbus,  Ohio  43215,  call 
(614) 221-5004. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  abandonment.  First,  any  person 
wishing  to  obtain  legal  status  by 
becoming  a  party  to  the  proceedings  for 
this  abandormient  should,  on  or  before 
January  2,  2001 ,  file  with  the  Federal 
Energy  Regulator\'  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  abandonment.  The  Commission 
will  consider  these  comments  in 
determining  the  appropriate  action  to  be 
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taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the 
abandonment  provide  copies  of  their 
protests  only  to  the  party  or  parties 
directly  involved  in  the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
abandonment  should  submit  an  original 
and  two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  peirties. 
However,  the  non-party  conmienters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
enviroimiental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  conununities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  conmients  on  commimity 
and  landowner  impacts  fi'om  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/ efi/ doorbell. h  tm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 


final  Commission  order  approving  or 
denying  abandonment  will  be  issued. 

David  P.  Boergers, 

Secretory. 

(FR  Doc.  00-31970  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMEm-  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EC01 -34.000,  et  al.] 

Delmarva  Power  &  Light  Company,  et 
a!.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  8,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Delmarva  Power  &  Light  Company 
and  Conective  Energy  Supply,  Inc. 

[Docket  No.  ECOl-34-OOO) 

Take  notice  that  on  December  1 ,  2000, 
Delmarva  Power  &  Light  Company 
(Delmarva)  and  Conectiv  Energy 
Supply,  Inc.  (CESI)  (collectively,  the 
Applicants)  tendered  an  application 
imder  the  provisions  of  Section  203  of 
the  Federal  Power  Act  involving  the 
assignment  of  Dehnarva's  rights  and 
obligations  under  two  wholesale  power 
sales  agreements  (Agreements)  to  CESI. 
•     The  Applicants  state  that  copies  of 
this  joint  application  have  been  served 
upon  Delmarva's  counter  parties  in 
Agreements  and  the  pertinent  state 
regulatory  conmiissions. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  States  Department  of 
Energy — Western  Area  Power 
Administration 

[Docltet  No.  EFOl-511 1-000] 

Take  notice  that  on  December  1,  2000, 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  WAPA^B, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  January  1.  2001, 
the  Western  Area  Power 
Administration's  (Western)  formula 
rates  under  Rate  Schedules  CAP-FTl, 
CAP-NFTl,  and  CAP-NITSl  for  the 
Central  Arizona  Project  115-kV/230-kV 
Transmission  System. 

The  formula  rates  under  Rate 
Schedules  CAP-FTl,  CAP-NFTl,  and 
CAP-NlTSl  will  be  in  effect  pending 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  approval  of 
these  or  of  substitute  rates  on  a  final 
basis,  ending  December  31,  2005. 


Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSEG  Fossil  LLC 

(Docket  No.  EGOl-42-OOO] 

Take  notice  that  on  December  6,  2000. 
PSEG  Fossil  LLC  (Applicant),  having  its 
principal  place  of  business  at  80  Park 
Plaza,  T-16,  Newark,  NJ  07102,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
an  application  for  redetermination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  limited  liability 
company  formed  under  the  laws  of  the 
State  of  Delaware.  The  Applicant  is 
engaged,  directly  or  indirectly  through 
an  affiliate  as  defined  in  Section 
2(a)(ll)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("PUHCA"), 
exclusively  in  owning  or  owning  and 
operating  eligible  electric  facilities  and 
participating  in  project  development 
activities  incidental  to  such  eligible 
electric  facilities  as  authorized  under 
PUHCA.  The  Applicant  owns  and 
operates  eligible  facilities  located  in 
Pennsylvania  and  New  Jersey. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Corimiission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  PPL  Montour,  LLC 

[Docket  No.  EGOl-4 3-000] 

Take  notice  that  on  December  5,  2000, 
PPL  Montour,  LLC  (PPL  Montour) 
tendered  for  filing  an  Application  for 
Redetermination  of  Status  as  an  Exempt 
Wholesale  Generator.  On  December  6, 
2000,  PPL  Montour  filed  an  amendment 
to  its  application. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Reliant  Energy  Mid-Atlantic  Power 
Holdings,  L.L.C. 

[Docket  No.  EGOl-44-OOOl 

Take  notice  that  on  December  4,  2000, 
Reliant  Energy  Mid-Atlantic  Power 
Holdings,  L.L.C.  (Applicant),  having  its 
principal  place  of  business  at 
Johnstown,  Peimsylvania.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  the  Commission)  an 
application  for  redetermination  of 
exempt  wholesale  generator  (EWG) 


status  pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  limited  liability 
company  formed  under  the  laws  of  the 
State  of  Delaware.  Applicant  is  engaged, 
directly  or  indirectly  through  an  affiliate 
as  defined  in  Section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA),  exclusively  in  owning 
or  both  owning  and  operating  eligible 
electric  facilities  activities  incidental  to 
such  eligible  electric  facilities  as 
authorized  under  PUHCA.  Applicant 
will  enter  into  a  lease  agreement 
incidental  to  its  ownership  interest  in 
the  Keystone  Electric  Steam  Station. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Constellation  Power  Source 
Generation,  Inc. 

[Docket  No.  EG01^5-000] 

Take  notice  that  on  December  5,  2000, 
Constellation  Power  Source  Generation, 
Inc.  (Applicant),  having  its  principal 
place  of  business  at  111  Market  Place, 
Suite  500,  Baltimore,  Maryland  21202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
an  application  for  redetermination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  Part  365  of  the 
Commission's  regulations.  The 
Applicant  is  a  Maryland  corporation 
and  is  engaged,  directly  or  indirectly 
through  an  affiliate  as  defined  in 
Section  2{a){ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935 
("PUHCA"),  exclusively  in  owning  or 
owning  and  operating  eligible  electric 
facilities  and  participating  in  project 
development  activities  incidental  to 
such  eligible  electric  facilities  as 
authorized  under  PUHCA.  The 
Applicant  owns  and  operates  eligible 
facilities  located  in  Maryland  and 
Pennsylvania. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

[Docket  No.  EROl-592-000] 

Take  notice  that  on  December  5,  2000, 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  a 
Notification  of  Change  in  Status  and 
Petition  for  Acceptance  of  Revised 
Market  Rate  Schedules  in  anticipation 
of  Western  Resources'  proposed  merger 
with  Public  Service  Company  of  New 
Mexico,  all  as  more  fully  described  in 
the  Application. 


Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-594-000] 

Take  notice  that  on  December  5,  2000, 
the  California  Independent  System 
Operator  Corporation,  tendered  for 
filing  a  Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
Riverside  County  Waste  Management 
Department  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Riverside  County  Waste 
Management  Department  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
November  30,  2000. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Alabama  Electric  Marketing,  LLC 

[Docket  No.  EROl-596-000] 

Take  notice  that  on  December  5,  2000, 
Alabama  Electric  Marketing,  LLC,  1044 
North  115  Street,  Suite  400,  Omaha. 
Nebraska  68154  (AEM).  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  blanket  authorization  and  certain 
waivers  under  regulations  of  the 
Commission,  and  for  an  order  accepting 
its  FERC  Electric  Rate  Schedule  No.  1  to 
be  effective  the  earlier  of  February  5, 
2001.  or  the  date  of  a  Commission  order 
granting  approval  of  this  Rate  Schedule. 

AEM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  AEM  purchases  power,  including 
capacity  and  related  services  fi'om 
electric  utilities,  qualifying  facilities, 
and  independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
AEM  will  be  functioning  as  a  marketer. 
In  AEM's  marketing  transactions,  AEM 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  In 
tremsactions  where  AEM  does  not  take 
title  to  electric  power  and/or  energy, 
AEM  will  be  limited  to  the  role  of  a 
broker  and  will  charge  a  fee  for  its 
services.  AEM  is  not  in  the  business  of 
producing  electric  power  nor  does  it 
contemplate  acquiring  title  to  any 
electric  power  transmission  facilities. 

Comment  date:  December  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Central  Power  and  Light  Company 

[Docket  No.  EROl-279-OOll 

Take  notice  that  on  December  5,  2000, 
Central  Power  and  Light  Company  (CPL) 
tendered  for  filing  First  Revised  Rate 
Schedule  No.  104,  an  Intercoimection 
Agreement  between  CPL  and  Sharyland 
Utilities,  L.P.  (Sharyland),  to  comply 
with  the  Commission's  order  of 
November  20,  2000  in  the  above- 
referenced  docket. 

Central  Power  and  Light  Company  has 
served  a  copy  of  this  compliance  filing 
on  Sharyland  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

11.  Boston  Edison  Company 

[Docket  No.  ER01-575-000] 

Take  notice  that  on  December  4,  2000, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  New 
England  Power  Company  (NEP),  as 
successor-in-interest  to  Montaup 
Electric  Company  (Montaup).  The 
Standstill  Agreement  extends  through 
February  5,  2001  the  time  in  which  NEP 
may  institute  a  legal  challenge  to  the 
1998  true-up  bill  under  Boston  Edison's 
FERC  Rate  Schedule  No.  69,  governing 
sales  to  Montaup  from  the  Pilgrim 
Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  December  5,  2000. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Qnergy  Services,  Inc. 

[Docket  No.  ER01-580-000] 

Take  notice  that  on  December  5,  2000, 
Cinergy  Services,  Inc.  (Cinerg^O. 
tendered  for  filing  a  Service  Agreement 
under  Cinergy 's  Resale.  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Allegheny  Energy  Supply  Company. 
LLC.  This  Service  Agreement  has  been 
executed  by  both  parties  and  is  to 
replace  the  existing  unexecuted  Service 
Agreement. 

Comment  date:  December  26.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

(Docket  No.  EROl-581-OOOl 

Take  notice  that  on  December  5.  2000. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
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under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Florida  Power  &  Light  Company.  This 
Service  Agreement  has  been  executed 
by  both  parties  and  is  to  replace  the 
existing  unexecuted  Service  Agreement. 
Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-582-OOOj 

Take  notice  that  on  December  5,  2000, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Coastal  Merchant  Energy,  L.P.,  formerly 
known  as  Engage  Energy  US.  L.P.  This 
Service  Agreement  has  been  executed 
by  both  parties  and  is  to  replace  the 
existing  imexecuted  Service  Agreement. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  EROl-583-000) 

Take  notice  that  on  November  28. 
2000,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
imder  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Ri^ts  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Entergy  Power  Marketing  Corp.  This 
Service  Agreement  has  been  executed 
by  both  parties  and  is  to  replace  the 
existing  imexecuted  Service  Agreement. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-584-OOOl 

Take  notice  that  on  December  5,  2000, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Service  Agreement 
imder  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Williams  Energy  Marketing  &  Trading 
Company.  This  Service  Agreement  has 
been  executed  by  both  parties  and  is  to 
replace  the  existing  unexecuted  Service 
Agreement. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Cinergy  Services,  Inc. 

(Docket  No.  EROl-587-000) 

Take  notice  that  on  December  5,  2000, 
Cinergy  Services,  Inc.  (Provider), 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc., 
(Customer). 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2001. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  ER01-588-000| 

Take  notice  that  on  December  5,  2000, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Alliant  Energy  Corporate  Services,  Inc., 
(AECS). 

Cinergy  and  AECS  are  requesting  an 
effective  date  of  November  1,  2000. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-589-OOOl 

Take  notice  that  on  December  5,  2000, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Strategic  Energy  L.L.C.,  (Strategic). 

Cinergy  and  Strategic  are  requesting 
an  effective  date  of  November  1,  2000. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROl-590-OOOl 

Take  notice  that  on  November  30, 
2000,  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
a  letter  stating  that  CVPS  will  not  file  a 
Forecast  2001  Cost  Report  for  FERC 
Electric  Tariff,  Original  Voliune  No.  3. 
No  customers  will  take  Tariff  No.  3 
transmission  service  during  2001 
because  such  service  was  terminated 
effective  December  31,  1999.  CVPS 
provides  transmission  service  under  its 
FERC  Electric  Tariff,  First  Revised 
Voliune  No.  7. 


Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROl-591-000) 

Take  notice  that  on  November  30, 
2000.  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
a  letter  stating  that  CVPS  will  not  file  a 
Forecast  2001  Cost  Report  for  FERC 
Electric  Tariff.  Original  Volume  No.  4, 
since  there  are  no  customers  expected  to 
take  such  service. 

Comment  date:  December  21,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-593-OOOl 

Take  notice  that  on  December  5,  2000. 
the  California  Independent  System 
Operator  Corporation,  tendered  for 
filing  a  Participating  Generator 
Agreement  between  the  ISO  and 
.  Riverside  County  Waste  Management 
Department  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Riverside  County  Waste 
Management  Department  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  November  30,  2000. 

Comment  date:  December  26,  2000,  in 
Accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  EROl-595-OOOj 

Take  notice  that  on  December  5,  2000, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  a  Service  Agreement  pursuant 
to  its  Wholesale  Market-Based  Rate 
Tariff  with  the  Michigan  Public  Power 
Agency  (MPPA). 

Northern  Indiana  has  requested  an 
effective  date  of  December  1.  2000. 

Copies  of  this  filing  have  been  sent  to 
MPPA,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  26,  2000,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Puget  Sound  Energy,  Inc. 

(Docket  No.  EROl-577-OOOl 

• 

Take  notice  that  on  December  4,  2000, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 


filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  Service  Agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  Williams  Energy  Marketing  & 
Trading  Company  (Williams),  as 
Tremsmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Williams. 

Comment  date:  December  26.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  UGI  Development  Company 

[Docket  No.  EROl-597-000] 

Take  notice  that  on  December  5,  2000, 
UGI  Development  Company  (UGID) 
tendered  for  filing  a  revised  Wholesale 
Market-Based  Rate  Tariff.  UGID  requests 
an  effective  date  of  December  6,  2000. 
UGID  also  tendered  for  filing  a  Service 
Agreement  imder  the  revised  Market- 
Based  Rate  Tariff  for  service  to  UGI 
Utilities. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Orion  Power  MidWest,  L.P. 

IDocket  No.  EROl-606-OOOl 

Take  notice  that  on  December  7,  2000, 
Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  Ancillary  Services 
Agreement  with  Duquesne  Light 
Company,  designated  as  FERC  Rate 
Schedule  No.  10  for  the  sale  of 
Regulation  and  Frequency  Response, 
Operating  Reserve — Spinning  Reserve 
Service,  Operating  Reserve — 
Supplemental  Reserve  Service,  and 
Reactive  Supply  and  Voltage  Control. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  Internet  at  http:// 
wrww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-31955  Filed  12-14-00:  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6917-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Control 
Technology  Determinations  for 
Constructed  and  Reconstructed  Major 
Sources  of  Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  and  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  Control  technology 
determinations  for  constructed  and 
reconstructed  major  sources  of 
hazardous  air  pollutants,  EPA  ICR 
#1658.02,  OMB  #2060-0284,  expiration 
date  February  28,  2001.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  Feburary  13,  2001. 
ADDRESSES:  Send  all  comments  on  this 
ICR  to  Ms.  Pamela  J.  Smith,  Information 
Transfer  and  Program  Integration 
Division  (MD-12),  Office  of  Air  Quality 
Plaiming  and  Standards,  U.S. 
Enviroimiental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  Interested  persons  may  obtain  a 
copy  of  the  ICR  without  charge  by 
contacting  Ms.  Smith  at  (919)  541-0641 
or  E-mail  "smith.pam@epa.gov"  and 
refer  to  EPA  ICR  Number  1658.02. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Kaufman  at  (919)  541-0102  and 
E-mail  "kaufinan.kathy@epa.gov." 
SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  who 
must  submit  an  application  for  a  permit 
to  construct  or  reconstruct  a  major 
source  of  hazardous  air  pollution, 
permitting  agencies  who  review  the 
permit  applications,  and  EPA  staff  who 


review  some  permitting  authority 
decisions. 

Title:  Information  Collection  Request 
for  40  CFR  Part  63  Regulations 
Governing  Constructed  and 
Reconstructed  Major  Sources,  EPA  ICR 
Number  1658.02,  OMB  Control  Number 
2060-0284,  Expiration  date  February  28, 
2001. 

Abstract:  Section  112(g)(2)(B)  of  the 
Clean  Air  Act  as  amended  in  1990 
requires  that  maximum  achievable 
control  technology  (MACT)  standards  be 
met  by  constructed  or  reconstructed 
major  sources  of  hazardous  air 
pollutants.  Where  no  applicable 
emission  limit  has  been  set,  the  MACT 
determination  shall  be  made  on  a  case- 
by-case  basis. 

In  order  to  receive  a  construction 
permit  for  a  constructed  or 
reconstructed  major  source,  the 
applicant  must  conduct  the  necessary 
research,  perform  the  appropriate 
analyses  and  prepare  the  permit 
application  with  documentation  to 
demonstrate  that  their  project  meets  all 
applicable  statutory  and  regulatory 
requirements.  Specific  activities  and 
requirements  are  listed  and  described  in 
the  Supporting  Statement  for  the  ICR. 

Permitting  agencies,  either  State,  local 
or  Federal,  review  the  {>ermit 
application  to  affirm  the  proposed 
constructed  or  reconstructed  major 
source  will  comply  with  the  Clean  Air 
Act  (Act)  and  applicable  regulations. 
The  permitting  Agency  then  provides 
for  public  review  of  the  proposed 
project  and  issues  the  permit  based  on 
its  consideration  of  all  technical  factors 
and  public  input.  The  EPA,  more 
broadly,  reviews  a  fraction  of  the  total 
applications  and  audits  the  State  and 
local  programs  for  their  effectiveness. 
Consequently,  information  prepared  and 
submitted  by  the  source  is  essential  for 
the  source  to  receive  a  permit,  and  for 
Federal,  State  and  local  envirormiental 
agencies  to  adequately  review  the 
permit  application  and  thereby  properly 
administer  and  manage  the  section 
112(g)  programs. 

To  facilitate  adequate  public 
participation,  information  is  submitted 
by  sources  as  a  part  of  their  permit 
application  and  should  generally  be  a 
matter  of  public  record.  See  sections 
165(a)(2)  and  110(a)(2)(C).  (D),  and  (F)  of 
the  Act.  Notwithstanding,  to  the  extent 
that  the  information  required  for  the 
completeness  of  a  permit  is  proprietary, 
confidential,  or  of  a  nature  that  it  could 
impair  the  ability  of  the  source  to 
compete  in  the  marketplace,  that 
information  is  collected  and  handled 
according  to  EPA's  policies  set  forth  in 
title  40,  chapter  1,  part  2,  subpart  B — 
Confidentiality  of  Business  Information 
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(see  40  CFR  part  2).  See  also  section 
114(c)  of  the  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  reporting  and 
recordkeeping  burden  was  estimated  as 
follows: 

Number  of  Respondents:  3877. 

Frequency  of  Response:  1  per 
respondent. 

Burden  hours  per  response: 

Industry:  150  hours. 

Permitting  Agencies:  80  hours. 

Estimated  total  annual  hour  burden: 

//idust/y.- 581,521  hours. 

Permitting  Agencies:  310,144  hours. 

Estimated  Annualized  Cost  Burden: 
$6750.  per  response. 

Burden  means  the  totd  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  December  4,  2000. 
Steven  J.  Hitte, 

Acting  Director.  Information  Transfer  and 

Program  Integration  Division. 

[FR  Doc.  00-32032  Filed  12-14-00;  8:45  am] 

BILLING  COOE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6613-61 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  www.epa.gov/oeca/ofa 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  December  04,  2000  Through 
December  08,  2000 

Pursuant  to  40  CFR  1506.9. 

£7S  No.  000423.  Final  EIS,  AFS.  ID. 
Swan  Flat  Timber  Sale,  Proposal  to 
Cut  and  Haul  Sawtimber,  Caribou 
National  Forest,  Land  Resource 
Management  Plan  (LRMP),  Montpelier 
Ranger  District,  Bear  Lake  Coimty,  ID, 
Due:  January  16,  2001,  Contact:  Eric 
Mattson  (208)  847-0375. 

£•75  No.  000424.  Final  EIS.  WW.  El 
Paso — Las  Cruces  Regional 
Sustainable  Water  Project,  To  Secure 
Futvu^  Drinking  Water  Supplies, 
United  States  and  Mexico,  Due: 
January  16,  2001,  Contact:  Douglas 
Echlin  (915)  832-7441. 

EIS  No.  000425.  Final  EIS.  UAF.  WI. 
Hardwood  Air-to-Surface  Gunnery 
Range  Expansion  and  Associated 
Airspace  Actions,  Military  Operation 
Areas  (MOA),  WI.  Due:  January  16, 
2001,  Contact:  Harry  Knuden  (301) 
836-8143. 

EIS  No.  000426,  Final  EIS.  AFS.  ID. 
West  Mountain  North  Project,  Timber 
Harvest,  Road  Construction  and 
Reconstruction),  Boise  National 
Forest,  Cascade  Ranger  District, 
Valley  County,  ID,  Due:  January  16, 
2001,  Contact:  David  D.  Rittenhouse 
(208)  373-4100. 

EIS  No.  000427.  Final  EIS.  AFS.  MT, 
Taylor  Fork  Timber  Sale  and  Road 
Restoration,  Implementation,  Buck 
Creek,  Taylor  Fork  Creek  and  Eldridge 
Creek,  Gallatin  National  Forest, 
Madison  Ranger,  Hebgen  Lake  Ranger 
District,  Yellow  Stone,  Gallatin 
County,  MT,  Due:  January  16,  2001, 
Contact:  Julie  Neff-Shea  (406)  587- 
6701. 

EIS  No.  000428.  Draft  EIS.  EPA.  NC. 
New  Wilmington  Ocean  Dredged 
Material  Disposal  Site,  Designation, 
Wilmington  Harbor,  North  Carolina 
State  Port  and  the  Military  Ocean 


Terminal  (Siaimy  Point  (MOTSU),  NC, 
Due:  January  29,  2001,  Contact:  Gary 
Collins  (404)  562-9395. 

EIS  No.  000429.  Final  EIS,  AFS,  ID, 
Brownlee  Vegetation  and  Access 
Management  Project,  Implementation, 
Weiser  Ranger  District,  Payette 
National  Forest,  Washington  County, 
ID,  Due:  January  16,  2001,  Contact: 
John  Baglien  (208)  549-4200. 

EIS  No.  000430.  Final  EIS.  FHW.  NV, 
Reno  Railroad  Corridor, 
Implementation  of  the  Freight 
Railroad  Grade  Separation 
Improvements  in  the  Central  Portion 
of  the  City  of  Reno,  Washoe  County, 
NV,  Due:  January  16,  2001,  Contact: 
John  T.  Price  (775)  687-1204. 

EIS  No.  000431.  Draft  EIS.  BLM,  WY. 
North  Jacobs  Ranch  Coal  Lease 
Application  (WYW  146744),  Federal 
Coal  Tract,  Located  in  the  Powder 
River  Basin,  Campbell  County,  WY, 
Due:  February  13,  2001,  Contact: 
Nancy  Doelger  (307)  261-7627. 

EIS  No.  000432,  Draft  EIS,  NPS.  CA. 
Santa  Monica  Mountains  National 
Recreation  Area  General  Management 
Plan,  Implementation,  Los  Angeles 
County,  CA,  Due:  February  28,  2001, 
Contact:  Alan  Schmierer  (415)  427- 
1441. 

EIS  No.  000433,  Final  EIS.  IBR,  CA.  East 
Bay  Municipal  Utility  District, 
Supplemental  Water  Supply  Project, 
American  River  Division  of  the 
Central  Valley  Project  (CVP), 
Sacramento  County,  CA,  Due:  January 
16,  2001,  Contact:  Rob  Schroeder 
(916) 988-1707. 

EIS  No.  000434.  Final  EIS.  BIA.  WA. 
Colville  Indian  Reservation  Integrated 
Resource  Management  Plan, 
Implementation,  Colville  Indian 
Reservation,  Okanogan  and  Ferry 
Counties,  WA,  Due:  January  16,  2001, 
Contact:  James  R.  Orwin  (509)  634- 
2308 

EIS  No.  000435,  Draft  EIS.  IBR.  WA, 
Keechelus  Dam  Project,  Safety  of 
Dams  Modification,  Implementation, 
COE  Section  404  Permit,  Yakima, 
Kittitas,  Benton,  and  Klickitat 
Counties,  WA,  Due:  February  09, 
2001,  Contact:  Dave  Kaumheimer 
(509) 575-5848. 

EIS  No.  000436,  Draft  EIS.  AFS.  CO. 
Baylor  Park  Blowdown  Project, 
Salvage  and  Treat  Down  and  Damaged 
Timber,  To  Reduce  Impact  of  Spruce 
Beetles,  Implementation,  White  River 
National  Forest,  Sopris  and  Rifle 
Ranger  Districts,  Garfield,  Mesa,  and 
Pitkin  Counties,  CO,  Due:  January  29, 
2001,  Contact:  Jan  Spencer  (970)  945- 
2521. 

EIS  No.  000437.  Final  EIS,  FAA,  RI,  T. 
F.  Green  Airport  Project,  To 
Implement  the  Part  150  Noise 


Abatement  Procedvues  in  a  Safe  and 
Efficient  Manner,  Warwick  Coimty, 
RI,  Due:  January  16,  2001,  Contact: 
Theresa  Flieger  (781)  238-7524. 

EIS  No.  000438,  Revised  Draft  EIS,  FT  A, 
CA,  Orange  County  Centerline  Project, 
Transportation  Improvements, 
Revised  Alternatives,  Advanced  Rail 
Transit  in  the  Heart  of  Orange  Coimty, 
CA,  Due:  January  29,  2001,  Contact: 
A.  Joseph  Ossi  (202)  366-1613. 

EIS  No.  000439.  Draft  EIS,  fUS.  CA. 
Pinal  County  Private  Detention 
Facility,  To  Develop  and  Operate  a 
Pre-Trail  Detention  Facility,  Pinal 
County.  CA,  Due:  January  29,  2001, 
Contact:  Charles  Cobum  (202)  307- 
9045. 

EIS  No.  000440.  Final  EIS.  DOE,  TN. 
WA,  ID,  Programmatic — 
Accomplishing  Expanded  Civilian 
Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States, 
Including  the  Role  of  the  Fast  Flux 
Test,  ED,  TN,  WA,  Due:  January  16, 
2001,  Contact:  Colette  Brown  (877) 
562-4593. 

EIS  No.  000441,  Draft  EIS.  NOA.  HI.  GU. 
AS,  Pelagic  Fisheries  of  the  Western 
Pacific  Region,  Fishery  Management 
Plan,  To  Analyze  Longline  Fisheries, 
Commercial  Troll  and  Recreational 
Troll  Fisheries,  Commercial  Pelagic 
Handliners  and  Commerical  Pole  and 
Line  Skipjack  Fishery,  Hawaii, 
American  Samoa,  Guam  and 
Commonwealth  of  the  Northern 
Mariana  Island,  Due:  January  29, 
2001,  Contact:  Charles  Karnella  (808) 
973-2941. 

EIS  No.  000442.  Final  Supplement, 
UAF,  FL,  Homestead  Air  Force  Base 
(AFB)  Disposal  and  Reuse, 
Implementation,  Dade  County,  FL, 
Due:  January  16,  2001,  Contact:  Doug 
Heady  (703) 693-7314. 

EIS  No.  000443.  Final  EIS,  DOD.  AK. 
ND.  AS,  National  Missile  Defense 
(N.D.)  Deployment  System,  Selection 
of  Possible  Deployment  Sites:  AK,  AS 
and  ND,  Due:  January  16,  2001, 
Contact:  Julia  Hudson  (256)  955-4822. 

EIS  No.  000444.  Final  EIS,  IBR,  AZ.  NV, 
CA,  Colorado  River  Interim  Surplus 
Criteria,  To  Determine  Water  Surplus 
for  use  within  the  States  Arizona, 
California  and  Nevada  (from  2001 
through  2015),  Colorado  River  Basin, 
AZ,  CA  and  NV,  Due:  January  16, 
2001,  Contact:  Jayne  Harkens  (702) 
293-8785. 

EIS  No.  000445,  Final  EIS,  AFS,  WA.  ID, 
OR,  MT,  Eastside  Ecosystem  Based 
Lands  Management  Plan, 
Implementation,  Interior  Columbia 
Basin  Ecosystem  Management  Project, 
WA,  OR.  ID  and  MT,  Due:  January  16, 


2001,  Contact:  Susan  Giannettino 
(208) 334-1770. 

The  US  Department  of  the  Interior's 
Bureau  of  Land  Management  and 
Department  of  Agriculture's  Forest 
Service  are  Joint  Lead  Agencies  for  this 
project. 

EIS  No.  000446.  Draft  EIS.  TVA.  MS. 
Kemper  County  Combustion  Turbine 
Plant,  Construction  and  Operation, 
Addition  of  Electric  General  Peaking 
Capacity  at  Greenfield  Sites,  NPDES 
Permit,  Kemper  County,  MS,  Due: 
January  29,  2001,  Contact:  Roy  V. 
Carter (256)  386-2832. 

Amended  Notices 

EIS  No.  000393.  Draft  EIS.  BLM.  OR. 
Rogue  National  Wild  and  Scenic  River 
Hellgate  Recreation  Area  (Applegate 
River  to  Grave  Creek)  Management 
Plan,  Implementation,  Bedford 
District,  Josephine  County,  OR,  Due: 
February  24,  2001,  Contact:  Cori 
Cooper  (541)  618-2428.  Published 
FR-1 1-24-00— Correction  to  Title. 

EIS  No.  000420.  Draft  Supplement. 
NOA.  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  Updated 
Information,  Framework  Adjustment 
14  to  adjust  the  annual  Amendment  7 
day-at-sea  allocation  for  2001  and 
2002  and  to  re-open  portions  of  the 
Hudson  Canyon  and  Virginia/North 
Carolina  Areas  for  Scallop  Fishing, 
Due:  January  24,  2001,  Contact: 
Patricia  Kurkal  (978)  281-9300. 

Published  FR  12-08-00 

Correction  to  Title  and  Contact  Name 
and  Phone. 

Dated:  December  12,  2000. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  00-32044  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6613-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availabihty  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  567-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14,  2000  (65  FR  20157). 


Draft  EISs 

ERP  No.  D-AFS-J65326-MT  Rating 
EC2,  Ashland  Post-Fire  Project,  Proposal 
to  Implement  Restoration  Activities  to 
Maintaun  Watershed,  Custer  National 
Forest,  Powder  River  and  Rosebud 
Counties.  MT. 

Summary:  EPA  expressed  concern 
regarding  sediment  production  water 
quality  impacts  and  aquatic  monitoring. 
EPA  recommended  optimal  balancing  of 
environmental  and  resource  trade-offs 
by  developing  a  modified  preferred 
alternative  that  reduces  sediment 
production.  ERP  No.  D-BLM-B65022- 
MA  Rating  LO.  New  Bedford  Whaling 
National  Historical  Park.  General 
Management  Plan.  Implementation, 
Bristol  County,  MA. 

Summary:  EPA  had  no  objections  to 
the  project.  ERP  No.  D-BLM-J67030-UT 
Rating  EC2.  3R  Minerals  Coal  Bed 
Canyon  Mine  Plan,  Approval,  Grand 
Staircase-Escalante  National  Monument, 
Garfield  County,  UT. 

Summary:  EPA  expressed  concern 
regarding  potential  impacts  due  to 
future  expansion  of  this  titanium  and 
zirconium  mineral  resource.  EPA 
requested  additional  information  about 
the  economic  viability. 

ERP  No.  DA-JUS-GllOlO-00  Rating 
LO,  PROGRAMMATIC— Revised  Draft 
Supplemental  EIS  US  Naturalization 
Service  (INS)  and  US  Joint  Task  Force- 
Six  {JTF-6)  Activities  Along  the  US/ 
Mexico  Border  from  Brownsville  Texas 
to  San  Diego,  California. 

Summary:  EPA  expressed  no  concerns 
regarding  the  revised  document. 

Final  EISs 

ERP  No.  F-AFS-J67028-MT,  Rocky 
Mountain  Front  Mineral  Withdrawal, 
Implementation,  Helena  and  Lewis  and 
Clark  National  Forests,  Great  Falls,  MT. 

Summary:  ERP  No.  F-AFS-L65336- 
ID,  Brown  Creek  Timber  Sale  Project, 
Implementation,  Payette  National 
Forest,  New  Meadow  Ranger  District, 
Adam  County,  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-BOP-K80041-CA 

Lassen  County  Federal  Correctional 
Institution  (FCI),  Construction  and 
Operation.  To  House  Median-Security 
Inmates  and  Federal  Prison  Camp, 
Possible  Site  is  Southwest  Site,  Lassen 
County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-COE-E361 78-00 

Wolf  River  Ecosystem  Restoration, 
Memphis,  Tennessee  Feasibility  Study. 
Marshall,  Benton  and  Tippah  Counties, 
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MS  and  Shelby,  Fayette  and  Harderman, 
TN. 

Summary:  Structural  measures  of  the 
proposed  action  will  significantly 
improve  fish  and  wildlife  habitat  in  the 
watershed.  Therefore,  EPA  has  no 
objection  to  the  proposed  action. 

Dated:  December  12,  2000. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  00-32045  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  SS60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

![fRL-6917-8] 

Mobile  Source  Outreach  Assistance 
Competition  Fiscal  Year  2001 : 
Solicitation  Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Today's  notice  announces  the 
availability  of  funding  and  solicits 
proposals  from  State,  local,  multi-State, 
and  tribal  air  pollution  control  agencies 
for  mobile  sources-related  public 
education  and  outreach  projects.  The 
funding  will  be  allocated  by  EPA's 
Office  of  Transportation  and  Air  Quality 
(OTAQ)  through  the  competitive 
process  described  in  this  notice. 
DATES:  The  deadline  for  submitting  final 
proposals  is  Friday,  March  2,  2001.  To 
allow  for  efficient  management  of  the 
competitive  process,  OTAQ  is 
requesting  agencies  to  submit  an 
informal  intent  to  apply  by  January  7, 
2001.  (Instructions  for  submitting  final 
proposals  and  intents  to  apply  are  foimd 
in  section  X.  below.) 

ADDRESSES:  This  proposal  can  also  be 
found  in  two  places  on  the  Office  of 
Transportation  cuid  Air  Quality  Web 
Page:  "wrww.epa  gov/OTAQ/"  click  on 
."What's  New"  or  "www.epa.gov/ 
OTAQ/rfp.htm".  Addresses  for 
submitting  final  proposals  can  be  found 
in  section  X.  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bullard,  Director  of  Outreach, 
USEPA  Office  of  Transportation  and  Air 
Quality  (OTAQ),  1200  Pennsylvania 
Avenue  NW,  (mail  code  6406J), 
Washington,  DC,  20460.  Telephone 
(202)  564-9856;  Fax  (202)  565-2085.  Or 
email  "bullard.susan@epa.gov" 
SUPPLEMENTARY  INFORMATION: 
Contents  by  Section 

I.  Overview  and  Deadlines 

II.  Eligible  Organizations 
in.  Funding  Issues 


rv.  Program  Emphasis 

V.  Selection  Criteria 

VI.  Evaluation  and  Selection 

VII.  Proposals 

VIII.  Current  OTAQ/Section  105  Funded 
Outreach  Projects 

IX.  Other  Items  of  Interest 

X.  How  to  Apply 

XI.  EPA  Regional  Grant  Coordinators 

XII.  OTAQ  Program  Contact 

Deadline  for  informal  Intent  to  Apply — 
January  7,  2001 

Deadline  for  Final  Proposal — Friday 
midnight.  March  2,  2001 

This  proposal  can  also  be  found  on 
the  Office  of  Transportation  and  Air 
Quality  Web  Page: 

www.epa.gov/otaq/  Click  on  "What's 

New" 

or 
"www.epa.gov/OTAQ/r^.htm" 

Mobile  Source  Outreach  Assistance 
Agreements  2001:  Request  for  Proposals 

Section  I.  Overview  and  Deadlines 

A.  Overview 

Over  the  past  four  years,  EPA's  Office 
of  Transportation  and  Air  Quality 
(OTAQ)  has  entered  into  agreements 
and  established  partnerships  with  a 
number  of  organizations  to  (1)  provide 
national  support  for  community-based 
mobile  source  public  education  efforts 
supporting  implementation  of  the  Clean 
Air  Act  and,  (2)  encourage  responsible 
choices  for  organizational  and 
individual  actions  through  public 
education.  Current  OTAQ/Section  105- 
Funded  Outreach  Projects  are  listed  on 
the  OTAQ  web  site  'www.epa.gov/otaq/ 
whatsnew"  and  emphasize 
transportation  choices  to  reduce  vehicle 
miles  traveled;  education  of  vehicle 
owners  and  drivers  of  the  future: 
alternative  fuels;  car  care  and  the  role  of 
the  automotive  technician;  outreach  to 
ethnic  populations;  environmental 
justice;  and,  related  projects  such  as 
ozone  mapping  and  small  engines. 
EPA's  Office  of  Transportation  and  Air 
Quality  has  set  aside  funds  from  the 
State  and  Tribal  Assistance  Grants 
(STAG)  account  to  provide  support  to 
community-based  mobile  source-related 
projects.  This  Notice  solicits  proposals 
for  public  education  and  outreach 
projects  which  directly  support  state 
and  local  air  management  organizations 
in  their  efforts  to  improve  air  quality 
from  mobile  soiu"ces.  Proposals  will  be 
accepted  from  state,  local,  tribal  and 
multi-state  air  management  agencies 
which  are  identified  as  such  under 
Section  302(b)  of  the  Clean  Air  Act. 

Interested  persons  can  also  obtain 
copies  of  this  solicitation  at  no  charge 
by  accessing  the  OTAQ  Website  at 


"www.epa.gov/otaq/"  Click  on  "What's 
New"  or  "www.epa.gov/OTAQ/ 
r^.htm". 

B.  What  Are  the  Deadlines  For  This 
Competition? 

In  order  to  efficiently  manage  the 
selection  process,  the  Office  of 
Transportation  and  Air  Quality  requests 
that  an  informal  "Intent  to  Apply"  be 
submitted  by  January  7,  2001  (Please 
provide  project  title  or  subject  and  email 
address  for  project  contact).  An  "Intent 
to  Apply"  simply  states  in  the  form  of 
e-mail,  phone,  or  fax  that  your 
organization  intends  to  submit  a 
proposal  to  be  received  by  the  deadline. 
Submitting  an  "Intent  to  Apply"  does 
not  commit  an  organization  to  submit  a 
final  proposal.  Those  not  submitting  an 
Intent  to  Apply  may  still  apply  by  the 
deadline.  The  deadline  for  final 
proposals  (original  and  six  copies)  is 
Friday.  March  2,  2001.  The  Office  of 
Transportation  and  Air  Quality  expects 
to  complete  the  Evaluation/Selection 
process  in  mid-April,  2001. 

Section  II.  Eligible  Organizations 

C.  Who  Is  Eligible  to  Submit  Proposals? 

According  to  funding  policies 
associated  with  the  State  and  Tribal 
Assistance  Grants  regulations  (STAG 
fimds),  proposals  can  be  accepted  only 
from  air  pollution  control  agencies  as 
defined  under  Section  302(b)  of  the 
Clean  Air  Act  (for  projects  to  be 
undertaken  which  will  have 
replicability  to  other  communities 
nationally),  as  well  as  multi-state 
organizations  supporting  Section  302(b) 
agencies.  OTAQ  has  no  discretion  over 
this  requirement. 

Interested  air  management,  non- 
governmental or  related  organizations 
which  are  not  air  pollution  control 
agencies  as  defined  under  Section 
302(b)  of  the  Clean  Air  Act  are 
encouraged  to  create  partnerships  with 
eligible  organizations.  In  that  situation, 
the  eligible  organization  would  be 
required  to  submit  the  final  proposal 
and  serve  as  the  funding  recipient  if 
selected. 

Section  ID.  Funding  Issues 

D.  What  Is  the  Amount  of  Available 
Funding? 

A  minimum  of  $550K. 

E.  How  Will  Funds  be  Allocated? 

The  competition  process  will  be 
managed  by  OTAQ  and  selected 
cooperative  agreements  will  be  awarded 
by  EPA's  Regional  offices  and  funded 
through  either  Section  103  (for  multi- 
state  organizations  as  defined  by  law 
only)  or  Section  105  authority  (state  and 


local  air  pollution  control  agencies.) 
OTAQ  has  no  discretion  over  this 
requirement. 

F.  How  Many  Agreements  Will  be 
Awarded? 

Approximately  six  agreements  will  be 
awarded,  none  to  exceed  $100,000.  The 
total  dollar  amount  of  the  final  awards 
must  be  within  available  funding. 

G.  Are  Matching  Funds  Required^ 

Possibly.  Clean  Air  Act  Section  105 
mandates  that  eligible  agencies  provide 
matching  fimds  of  at  least  40%. 
Therefore,  if  an  air  pollution  control 
agency  submits  a  proposal  for  which 
they  do  not  already  have  sufficient 
matching  funds,  they  must  include  a 
statement  in  their  proposal  indicating 
that  the  match  could  be  met  if  their 
proposal  is  selected.  Organizations 
unable  to  meet  a  required  match  must 
be  considered  ineligible.  (This 
requirement  does  not  apply  to  multi 
state  organizations.)  Organizations 
which  are  unclear  as  to  their  matching 
status  are  recommended  to  contact  their 
EPA  Regional  Grant  Coordinator  (see 
Section  XII  below). 

H.  Can  Funding  be  Used  to  Acquire 
Services  or  Fund  Partnerships? 

Yes — subgrants  and  other 
procurement  services  are  allowed. 
Because  the  method  used  to  fund 
subgrants  is  not  a  federal  matter, 
procedures  governing  your 
organization's  procurement  practices 
must  be  followed.  Please  indicate  any 
intent  to  enter  into  such  agreements  in 
the  proposal. 

Section  FV.  Program  Emphasis 

This  program  is  designed  to  provide 
seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches)  rather  than 
grow  ongoing  projects. 

/.  Program  Emphasis 

— Voluntary  Measures 

— Commuter  Choice  initiatives 

— Transportation  choices 

— Environmental  Justice 

— Car  care  (testing,  repair,  maintenance) 

—On  Board  Diagnostics  (OBD) 

— Alternative  fuels 

— Involving  youth  in  mobile  source 
issues/environmental  education 

— Other  mobile  source  issues  (including 
but  not  limited  to:  diesel,  particulate 
matter,  heavy  duty  engines;  nonroad 
engines;  and  ozone  mapping/ 
forecasting.) 


Section  V.  Selection  Criteria 

/.  Primary  Criteria 

— Clearly  addresses  environmental  goals 

of  improved  air  quality  from  mobile 

sources 
— Demonstrates  national  or  regional 

applicability /transferability 
— Explanation  of  how  project  outcomes 

will  be  designed  for  replication  in 

other  communities 
— Presents  a  strong  public  health 

message 
— Demonstrates  effectiveness  of  delivery 

mechanism  to  reach  targeted  audience 
— Exhibits  clearly-stated  and 

appropriate  levels  of  funding 
— Incluaes  effective  evaluation  methods 
— Reflects  potential  for  sustainability 

K.  Other  Factors  to  be  Considered 

— Irmovation  in  public  awareness 
— Effectiveness  of  collaborative 
activities  and  partnerships  with  other 
stakeholders  needed  to  effectively 
develop  or  implement  the  project 
— Integration  with  existing  programs 
— Willingness  to  coordinate  with  other 
OTAQ-funded  outreach  activities 

L.  Presentation  Criteria 

— Completeness 

— Action-oriented 

— Clearly-stated  goals  and  objectives 

— Reasonable  time  fi-ames 

Section  VI.  Evaluation  and  Selection 

M.  The  Evaluation  Team  is  Chosen  to 
Address  a  Full  Range  of  Mobile  Source 
and  EPA  Program  Expertise 

In  addition,  each  EPA  Regional  office 
is  given  the  opportunity  to  review  those 
proposals  generated  by  eligible 
organizations  within  that  Region.  The 
Evaluation  Team  will  base  its  evaluation 
-solely  on  the  criteria  referenced  in  this 
Notice.  Completed  evaluations  will  be 
referred  to  a  Selection  Committee 
representing  OTAQ  senior  managers 
and  Regional  representatives  who  are 
responsible  for  further  consideration 
and  final  selection.  To  ensure  equity 
and  objectivity  throughout  the  process, 
the  OTAQ  Program  Contact  (listed 
below)  and  staff  who  facilitate  the 
process  and  participate  in  pre- 
application  assistance,  do  not  serve  as 
members  of  either  the  Evaluation  Team 
or  the  Selection  Committee. 

Section  VII.  Proposals 

N.  What  Must  be  Included  in  the 
Proposal? 

Proposals  should  be  approximately  5- 
7  pages  in  length  [please  do  not  include 
binders  or  spiral  binding)  and  must 
include: 

(1)  A  brief  statement  that  the 
candidate  organization  is  defined  as  an 


air  pollution  control  agency  under 
Section  302(b)  of  the  Clean  Air  Act; 

(2)  A  statement  that  any  required 
match  will  be  met; 

(3)  A  concise  statement  of  project 
background/objectives  highlighting 
relationship  to  improving  air  quality 
from  mobile  sources; 

(4)  A  detailed  project  sxmunary — 
description  of  specific  actions  to  be 
undertaken,  including  estimated  time 
line  for  each  task; 

(5)  Associated  work  products  to  be 
developed; 

(6)  Explanation  of  project  benefits; 

(7)  Detailed  explanation  of  how 
project  outcomes  will  be  designed  for 
replication  in  other  communities; 

(8)  Description  of  collaborative 
activities  and  partnerships  v>rith  other 
stakeholders; 

(9)  A  detailed  budget  estimate  (clearly 
explain  how  funds  will  be  used, 
including  estimated  cost  for  each  task.) 
(Note:  Budget  estimates  should  include 
funding  for  participation  in  the  3-day 
Annual  Mobile  Source  Outreach  and 
Partnerships  Workshop  typically  held  in 
Washington.  DC  in  late  fall/early 
winter.); 

(10)  Projected  time  frame  for  project 
from  initiation  through  completion;  and 

(11)  Project  contact(s)  {must  provide 
name,  organization,  phone,  fax,  and  e- 
mail). 

O.  Will  2-Year  Proposals  be  Considered? 

Yes.  If  a  proposal  with  a  2-year  project 
period  is  submitted,  OTAQ  requires  tbat 
the  budget  and  cost  estimate  be 
designed  to  indicate  what  will  be 
accomplished  in  each  of  the  first  and 
second  years. 

P.  May  An  Eligible  Organization  Submit 
More  Than  One  Proposal? 

An  organization  may  submit  more 
than  one  proposal  only  if  the  proposals 
are  for  different  projects. 

Q.  May  An  Eligible  Organization 
Resubmit  a  Proposal  Which  Was 
Previously  Submitted  to  the  Mobile 
Source  Outreach  Assistance 
Competition,  But  Was  Not  Selected? 

Yes.  The  proposals  received  by  OTAQ 
in  previous  competitions  were  generally 
of  very  high  quality.  Clearly,  all 
proposals  of  merit  could  not  be  selected 
due  to  limited  resources  available. 

R.  May  An  Eligible  Organization  Submit 
a  Proposal  for  this  Fiscal  Year,  Even  if 
it  Were  Previously  Awarded  Funding 
Under  This  Program? 

Yes.  Applicants  awarded  funding  in 
previous  competitions  may  submit  new 
proposals  to  fund  a  different  project. 
This  program  is  designed  to  provide 
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seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches). 

S.  Does  This  Funding  Expire  at  the  End 
of  FY  01? 

No.  The  statute  states  that  State  and 
Tribal  Assistance  Grants  (STAG)  for 
environmental  programs  remain 
available  until  expended  ("no-year 
money"). 

T.  Ineligible  Proposals 

Proposals  will  be  determined  to  be 
ineligible  if:  (1)  the  candidate 
organization  is  not  currently  defined  as 
an  air  pollution  control  agency  under 
Section  302(b)  of  the  Clean  Air  Act;  (2) 
a  required  match  cannot  be  met;  (3)  the 
proposal  is  incomplete  (proposals  must 
address  each  component  outlined  in 
Section  VII.  N.);  or  (4)  the  proposal  is 
postmarked  after  the  deadline. 

Section  VUI.  Current  OTAQ/Section 
105  Funded  Outreach  Projects 

U.  Since  this  Program  is  Designed  to 
Fund  New  Projects  (Rather  Than 
Duplicating  or  Growing  Existing 
Programs).  Potential  Candidate 
Organizations  are  Recommended  to 
Visit  the  OTAQ  Web  Site  to  Identify 
Projects  Already  Being  Funded 

The  item,  entitled  "Current  OTAQ/ 
Section  105  Funded  Outreach  Projects," 
can  be  found  at  "vkrww.epa.gov/otaq/ 
Click  on  "What's  New"  (scroll  to 


"added  September  14")  and  offers  a 
brief  sketch  of  projects  funded  through 
the  Office  of  Transportation  and  Air 
Quality,  either  with  Section  105  funding 
(indicated  by  year  of  funding)  or 
projects  that  are  intended  to  be  national 
in  scope,  supported  by  OTAQ  program 
funding  (indicated  by  an  asterisk  "*"). 
(Note:  Some  web  sites  listed  by  funded 
organizations  provide  helpful 
information  on  a  variety  of  air  quality 
efforts  being  undertaken  by  the  funded 
organization.) 

Section  IX.  Other  Items  of  Interest 

V.  Is  There  Other  Information  I  Should 
Have  Before  Applying? 

Yes. 
— Submission  of  an  Intent  to  Apply  or 

a  final  proposal  does  not  guarantee 

funding. 
— Supplementary  information, 

including  letters  of  recommendation, 

will  not  be  reviewed  by  the 

Evaluators. 
— Only  those  organizations  selected  will 

be  required  to  submit  a  complete 

"Application  for  Federal  Assistance 

and  Budget  Information"  (SF  424  and 

SF  424A)  to  the  appropriate  EPA 

Regional  Office. 

Section  X.  How  to  Apply 

W.  How  Do  I  Apply? 

Informal  "Intents  to  Apply"  may  take 
the  form  of  email,  fax  or  phone  call  to 
the  Program  Contact  listed  below. 
Include  organization,  contact,  phone. 


email  and  project  title/subject.  PLEASE 
SUBMIT  INFORMAL  "INTENTS  TO 
APPLY"  by  January  7,  2001. 

To  be  considered  eligible.  Completed 
Proposals  must  be  postmarked  or 
received  on  or  before  midnight,  Friday, 
March  2,  2001  (original  +  6 — no  binders 
or  spiral  binding  please!) 

Please  Pay  Special  Attention  to  the 
Distinction  in  Addresses  for  Regular 
Mail  and  In-Person  Delivery. 

Via  regular  mail  to:  Susan  Bullard, 
Director  of  Outreach,  US  EPA  Office  of 
Transportation  and  Air  Quality,  1200 
Pennsylvania  Avenue  NW,  Mail  Code 
6406J,  Washington,  DC  20460. 

Express  mail  which  is  to  be  delivered 
in-person  (FedEx,  UPS,  Airborne,  etc) 
must  be  received  by  no  later  than 
midnight  on  Friday,  March  2,  2001  at 
the  following  address:  Susan  Bullard, 
Director  of  Outreach,  US  EPA  Office  of 
Transportation  and  Air  Quality,  501 
Third  Street  NW  Room  5304D,  (202) 
564-9856,  (202)  564-8991  (backup 
number  for  expressed  proposals  only). 

[Note:  Proposals  e-mailed  or  faxed  will 
serve  only  as  a  placeholder,  and  must  be 
followed  by  a  hard  copy  original  and  6  copies 
postmarked  or  received  no  later  than  the 
deadline.) 

Deadline  for  Completed  Final  Proposals 

Received  or  postmarked  no  later  than 
midnight  on  Friday,  March  2,  2001 

Section  XI.  EPA  Regional  Section  105 
Grant  Coordinators 


Region  1  . 
Region  2  . 
Region  3  . 
Region  4  . 
Region  5  . 

Region  6  . 
Region  7  . 
Region  8  .. 
Region  9  .. 

Region  10 


Paul  Bryan  

Marlon  Gonzales  .. 

Russ  Bowen  

Todd  Rinck  

Robert  Miller  

Pamela  Blakley  

Rexene  Hanes  

Aaron  Zimmerman 

Scott  Lee  

lack  Colboum  

Valerie  Cooper 

David  Debruyn  


617-918-1673 
212-637-3769 
215-814-2057 
404-562-9062 
312-353-0396 
312-886-4447 
214-665-2726 
913-551-7333 
303-312-7094 
415-744-1239 
415-744-1237 
206-553-4218 


Section  XII.  OTAQ  Program  Contact 

Susan  Bullard,  Director  of  Outreach, 
EPA  Office  of  Transportation  and  Air 
Quality  (OTAQ),  1200  Pennsylvania 
Avenue,  NW.,  (Mail  Code  6406J), 
Washington,  DC  20460,  (Phone)  202/ 
564-9856;  (Fax)  202/56.5-2085, 
"bullard.susan@epa.gov". 

Marge  Tsirigotis  Oge, 

Director.  Office  of  Transportation  and  Air 
Quality. 

(FR  Doc.  00-32027  Filed  12-14-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34236;  FRL-6759-51 

Organophosphate  Pesticides; 
Availability  of  Interim  Risk 
Management  Decision  Documents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  interim  risk 
management  decision  docimients  for 
seven  organophosphate  and  carbamate 
pesticides:  Coumaphos,  fenitrothion, 
mevinphos,  oxamyl,  phostebupirim. 


propetamphos,  and  tribufos.  These 
decision  documents  have  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  U.S. 
Department  of  Agriculture  (USDA)  are 
now  using  for  involving  the  public  in 
the  reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA),  and  the  reregistration  of 
individual  organophosphate  pesticides 
imder  the  Federal  Insecticide, 
Fimgicide,  and  Kodenticide  Act 
(FIFRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Stangel,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 


telephone  number:  (703)  308-8007;  e- 
mail  address:  stangel.carol@epa.gov. 


For  technical  questions  on  an  IRED  or 
TRED  listed,  contact  the  appropriate 
Chemical  Review  Manager: 


Chemical  Name 


Coumaphos 

Fenitrothion 

Mevinphos 

Oxamyl 

Phostebupirim 

Propetamphos 

Tribufos 


Case  No. 


0018 

0445 

0250 

0253 

(none) 

2550 

2145 


Chemical  Review  Manager 


Monica  Alvarez 
Stephanie  Nguyen 
Joseph  Nevola 
Carmelita  White 
Stacey  Milan 
Gary  Mullins 
Anne  Overstreet 


Telephone  No. 


(703)  308-8026 
(703)  605-0702 
(703)  308-8037 
(703)  308-7038 
(703)  305-2505 
(703)  308-8044 
(703)  308-8068 


e-mail  Address 


alvarez.monlca@epa.gov 
nguyen.stephanie@epa  gov 
nevola.joseph@epa.gov 
white.carmelita  @  epa  gov 
nKlan .  stacey  @  epa  gov 
mullins.gary@epa.gov 
overstreet.anne@epa.gov 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  documents  for  coumaphos, 
fenitrothion,  mevinphos,  oxamyl, 
phostebupirim,  propetamphos,  and 
tribufos,  including  environmental, 
human  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by 'this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federail  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  interim  risk 
management  decision  documents 
released  to  the  public  may  also  be 
accessed  at  http://www.epa.gov/REDs. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimibers 
OPP-34236  and  OPP-34196B  for 
coumaphos,  OPP-34197B  for 


fenitrothion,  OPP-34215B  for 
mevinphos,  OPP-34227A  for  oxamyl, 
OPP-34186B  for  phostebupirim,  OPP- 
341 74C  for  propetamphos,  and  OPP- 
34148B  for  tribufos.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  ft'om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of 
coumaphos,  fenitrothion,  mevinphos, 
oxamyl,  phostebupirim,  propetamphos, 
and  tribufos  and  reached  an  Interim 
Reregistration  Eligibility  Decision 
(IRED)  or  a  Report  on  FQPA  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decision  for  these 
organophosphate  and  carbamate 
pesticides.  Provided  that  risk  mitigation 
measures  are  adopted,  or  in  some  cases 
without  additional  risk  mitigation, 
coumaphos,  fenitrothion,  mevinphos, 
oxamyl,  phostebupirim,  propetamphos, 
and  tribufos  fit  into  their  own  risk  cups 
—  their  individual,  aggregate  risks  are 
within  acceptable  levels. 

The  interim  risk  management 
decision  documents  for  coumaphos, 
fenitrothion,  mevinphos, 
phostebupirim,  propetamphos,  and 
■tribufos  were  made  through  the 


organophosphate  pesticide  pilot  public 
participation  process,  which  increases 
transparency  and  maximizes 
stakeholder  involvement  in  EPA's 
development  of  risk  assessments  and 
risk  management  decisions.  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation.  The  interim  risk 
management  decision  for  oxamyl,  a 
carbamate  pesticide,  was  made  through 
a  similar  public  participation  process. 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  the  interim  risk  management  decision 
documents,  which  conclude  the  pilot 
public  participation  process  for 
coumaphos,  fenitrothion,  mevinphos, 
oxamyl,  phostebupirim,  propetamphos, 
and  tribufos.  As  part  of  the  pilot  public 
participation  process,  numerous 
opportunities  for  public  comment  were 
offered  as  these  interim  risk 
management  decision  documents  were 
being  developed.  The  coumaphos, 
fenitrothion,  mevinphos,  oxamyl, 
phostebupirim,  propetamphos.  and 
tribufos  interim  risk  management 
decision  documents  therefore  are  issued 
in  final  form,  without  a  formal  public 
comment  period.  The  docket  remains 
open,  however,  and  any  comments 
submitted  in  the  futiu-e  will  be  placed 
in  the  public  docket. 

The  risk  assessments  for  coumaphos, 
fenitrothion,  mevinphos,  oxamyl. 
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phostebupirim,  propetamphos.  and 
tribufos  were  released  to  the  public 
through  the  following  notices  published 
in  the  Federal  Register: 

1 .  Notices  for  coumaphos  were 
published  on  September  2,  1999  (64  PR 
48164)  (FRL-6380-9)  and  April  26, 
2000  (65  PR  24468)  (FRL-6556-7). 

2.  Notices  for  fenitrothion  were 
published  on  September  2,  1999  (64  FR 
48164)  (FRL-6380-9)  and  March  1,  2000 
(65  FR  11050)  (FRL-6494-8). 

3.  Notices  for  mevinphos  were 
published  on  January  12,  2000  (65  FR 
1867)  (FRL-6486-9)  and  June  30,  2000 
(65  FR  40631)  (FRL-6595-6). 

4.  A  notice  for  oxamyl  was  published 
on  June  28,  2000  (65  FR  39898)  (FRL- 
6595-3). 

5.  Notices  for  phostebupirim  were 
published  on  May  26,  1999  (64  FR 
28469)  (FRL-6083-4)  and  March  27, 
2000  (65  FR  16197)  (FRL-6551-4). 

6.  Notices  for  propetamphos  were 
published  on  January  15.  1999  (64  FR 
2644)  (FRL-6056-9)  and  December  1, 
1999  (64  FR  67263)  (FRL-6397-5). 

7.  Notices  for  tribufos  were  published 
on  September  9, 1998  (63  FR  48213) 
(FRL-6030-2)  and  September  24,  1999 
(64  FR  51755)  (FRL-6385-2). 

EPA's  next  step  under  FQPA  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision 
encompassing  all  the  organophosphate 
pesticides,  which  share  a  common 
mechanism  of  toxicity.  The  interim  risk 
management  decision  documents  on 
coumaphos,  fenitrothion,  mevinphos, 
phostebupirim,  propetamphos,  and 
tribufos  cannot  be  considered  final  imtil 
this  cumulative  assessment  is  complete. 
The  interim  risk  management  decision 
document  for  oxamyl  cannot  be 
considered  final  until  EPA  completes  a 
cumulative  risk  assessment  and  risk 
management  decision  for  the  carbamate 
pesticides. 

When  the  cumulative  risk  assessment 
for  all  organophosphate  pesticides  has 
been  completed,  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
coumaphos,  fenitrothion,  mevinphos, 
phostebupirim,  propetamphos,  and 
tribufos,  and  further  risk  mitigation 
measures  may  be  needed.  Similarly, 
when  the  cumulative  risk  assessment  for 
all  carbamate  pesticides  is  completed, 
the  Agency  will  issue  its  final  tolerance 
reassessment  decision  and  further  risk 
mitigation  may  be  needed  for  oxamyl. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 


Dated:  December  8,  2000. 
Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  00-32033  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-964A;  FRL-6756-3] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food; 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  corrects  the  initial 
filing  of  a  pesticide  petition  proposing 
the  establishment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Daniel  C.  Kenny,  Fungicides 
Branch,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-7546;  e-mail  address: 
kenny.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  direcUy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
964A.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hi^way, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  What  Action  is  the  Agency  Taking? 

EPA  received  a  pesticide  petition 
from  the  Rohm  and  Haas  Company 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  the  pesticide  chemical  zoxamide  (RH- 
117281  Technical)  benzamide-3, 5- 
dichloro-N-(3-chloro-l-ethyl-l-methyl- 
2-oxopropyl)-4-methyl  in  or  on  the  raw 
agricultural  commodities  tomatoes  and 
cucurbits  at  2  parts  per  million.  This 
notice  of  filing  of  pesticide  petition  was 
published  in  the  Federal  Register  on 
August  24,  2000.  The  notice  of  filing 
listed  the  wrong  petition  number. 
Therefore,  EPA  is  issuing  this  correction 
to  correct  the  petition  number  as 
follows: 


In  FR  Doc.  00-21674,  published  in  the 
Federal  Register  of  August  24,  2000  at 
page  51612,  change  the  pesticide 
number  that  now  reads  "PP  9F5058" 
and  appears  in  the  middle  column  of 
page  51613,  to  read  "PP  0F6093". 

List  of  Subfects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  6,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  00-32034  Filed  12-14-00;  8:45 

a.m.] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50876;  FRL-6757-8] 

Experimental  Use  Permit;  Receipt  of 
Application  Regarding  a  Transgenic 
Plant-Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  from  Mycogen  Seeds 
c/o  Dow  AgroSciences  LLC,  9330 
Zionsville  Road,  Indianapolis.  IN  46268, 
to  amend  68467-EUP-2  an 
experimental  use  permit  (EUP)  for  the 
plant-pesticide  Bacillus  thuringiensis 
delta  endotoxin  as  produced  in  com  by 
a  crylF  gene  and  its  controlling 
sequences  as  found  on  plasmid  insert 
PHI8999.  The  Agency  has  determined 
that  the  application  may  be  of  regional 
and  national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  comments  on  this 
application. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-50876,  must  be 
received  on  or  before  January  16,  2001. 
ADDRESSES:  Comments  and  data  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-50876  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division 


(751 IC),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvarua  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8715;  e-mail  address: 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wvvrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "  Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Docimaents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vkrwrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50876.  The  official  record  consists 
of  the  documents  specffically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
em  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 


#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically-  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  OPP-50876  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
nimiber  OPP-50876.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
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version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve  - 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

Mycogen  Seeds  c/o  Dow 
AgroSciences  LLC  is  requesting  to 
amend  68467-EUP-2  for  the  plant- 
pesticide  Bacillus  thuringiensis  delta 
endotoxin  as  produced  in  com  by  a 
cry  IF  gene  and  its  controlling  sequences 
as  found  on  plasmid  insert  PHI8999. 
This  amendment  request  entails  the 
transfer  of  55  acres  in  Nebraska  to 
Puerto  Rico.  Specifically,  the  55  acres  in 
Nebraska  were  part  of  an  Agronomic 
Observation  Trial  that  were  not  used 
this  past  summer.  In  Puerto  Rico,  the  55 
acres  will  be  planted  to  two  protocols, 
20  acres  to  Breeding  and  Observation 
Trials  and  35  acres  to  Agronomic 
Observation  Trials.  The  transfer  reduces 
the  state  acreage  in  Nebraska  from 
161.96  to  106.96  acres  and  increases  the 
state  acreage  in  Puerto  Rico  from  34  to 
89  acres.  The  transfer  also  adds  the 
Agronomic  Observation  protocol  to 
Puerto  Rico.  The  transfer  does  not 
change  the  total  acres  xmder  the  EUP. 
All  plantings  of  com  containing  the 
Bacillus  thuringiensis  CrylF  protein 
under  these  experimental  programs  will 
be  contained.  No  portion  of  the  crops 
will  be  used  as  food  or  feed. 


ni.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC 
application  and  any  conunents  and  data 
received  in  response  to  this  notice,  EPA 
will  decide  whether  to  issue  or  deny  the 
EUP  request  for  this  amended  EUP 
program,  and  if  amended,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  amended 
EUP  will  be  aimounced  in  the  Federal 
Register. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

This  action  is  issued  under  the 
authority  of  40  CFR  Part  172. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  December  6,  2000. 


Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  00-32036  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6917-5] 

Palmyra  Atoll:  Proposed  Notice  of 
Administrative  Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9600  et  seq.,  notice  is  hereby 
given  that  a  proposed  Agreement  and 
Covenant  Not  to  Sue  (Prospective 
Purchaser  Agreement)  associated  with 
Palmyra  Atoll  was  executed  by  the 
United  States  Environmental  Protection 
Agency  (EPA)  on  November  16,  2000. 
The  proposed  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9606  and  9607(a), 
and  section  7003  of  the  Resource 
Conservation  &  Recovery  Act  (RCRA), 
42  U.S.C.  6973,  against  The  Nature 
Conservancy,  a  District  of  Colimibia 
non-profit  corporation  (the  Purchaser). 


The  Purchaser  plans  to  acquire  Palmyra 
Atoll,  a  group  of  coral  islets 
approximately  680  acres  in  extent 
located  in  the  tropical  Pacific  Ocean  900 
miles  south-southwest  of  Hawaii  at  Lat. 
5o  N,  Long.  162o  W,  to  preserve  it  as  a 
wildlife  refuge.  The  Purchaser  will  pay 
EPA  $10,000  and  commit  to  manage  the 
atoll  to  protect  its  conservation  values 
in  cooperation  with  the  U.S.  Department 
of  Interior's  Fish  &  Wildlife  Service. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period,  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  January  16,  2001. 

ADDRESSES:  The  proposed  Prospective 
Purchaser  Agreement  and  additional 
background  documents  relating  to  the 
settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthome 
Street,  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  William  Keener, 
Assistant  Regional  Counsel  (ORC-1), 
Office  of  Regional  Counsel,  U.S.  EPA 
Region  IX,  75  Hawrthome  Street,  San 
Francisco,  CA  94105.  Comments  should 
reference  "The  Nature  Conservancy 
PPA,  Palmyra  Atoll"  and  "Docket  No. 
2001-04"  and  should  be  addressed  to 
William  Keener  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Keener,  Assistant  Regional 
Counsel  (ORC-1),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  phone:  (415)  744-1356;  fax  (415) 
744-1041;  e-mail:  keener.bill@epa.gov. 

Dated:  December  7,  2000. 

Michael  Feeley, 

Acting  Director,  i 
IX. 

[FR  Doc.  00-32029  Filed  12-14-00;  8:45  ami 
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Acting  Director,  Superfund  Division.  Region 
IX. 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Notice  of 
Availability  of  Final  Environmental 
Impact  Statement;  Proposed  Federal 
Courthouse  and  Office  Building. 
Eugene/Springfield  Metro  Area,  Luine 
County,  Oregon 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  as 
implemented  by  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  the  General  Services 
Administration  (GSA)  has  filed  with  the 
Environmental  Protection  Agency,  and 
made  available  to  other  government  and 
interested  private  parties,  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  proposed  construction  of  a 
265,290  gross  square  feet  Courthouse 
and  office  building  including  80  secured 
parking  spaces,  located  in  the  urban 
center  of  either  Eugene/Springfield, 
Lane  County,  Oregon. 

The  FEIS  is  on  file  and  a  copy  may 
be  obtained  from  U.S.  General  Services 
Administration,  Region  10,  Attention: 
Michael  D.  Levine,  lOPCP,  400  15th 
Street,  SW.,  Aubum,  Washington  98001 
(206)  931-7263.  A  simimary  of  the  FEIS 
can  be  viewed  at  the  following  website: 
www.northwest.gsa.gov/eugeneusch/ 
intro.htm. 

Dated:  December  4,  2000. 
L.  Jay  Pearson, 
Regional  Administrator  (lOA). 
[FR  Doc.  00-31965  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1 223] 

International  Conference  on 
Harmonisation:  Guidance  on  E11 
Clinical  investigation  of  Medicinal 
Products  in  the  Pediatric  Population; 
Availability 

AGENCY:  Food  and  Dmg  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled  "Ell 
Clinical  Investigation  of  Medicinal 
Products  in  the  Pediatric  Population." 
The  guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 


The  guidance  sets  forth  critical  issues  in 
pediatric  drug  development  and 
approaches  to  the  safe,  efficient,  and 
ethical  study  of  medicinal  products  in 
the  pediatric  population.  The  guidance 
is  intended  to  encourage  and  facilitate 
the  timely  development  of  pediatric 
medicinal  products  internationally. 
DATES:  This  guidance  is  effective 
December  15,  2000.  Submit  vkTitten 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the  Drug 
hiformation  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  the  Office 
of  Communication,  Training  and 
Manufactiu-ers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Dmg 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Dmg 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Requests 
and  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  for  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  M.  Dianne 
Miuphy,  Center  for  Dmg  Evaluation 
and  Research  (HFD-104),  Food  and 
Ehiig  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-2350,  or  Karen  Weiss,  Center 
for  Biologies  Evaluation  and 
Research  (HFM-570),  Food  and 
Dmg  Administration,  1401 
Rockville  Pike,  Rockville,  MD 
20852,  301-827-5093. 
Regarding  the  ICH:  Janet  J.  Sho waiter. 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Dmg  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
vears,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulator^'  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 


requirements  for  dmg  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Dmg  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufactiu^rs  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 
The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGP's)  regulation 
(65  FR  56468,  September  19,  2000),  this 
document  is  being  called  a  guidance, 
rather  than  a  guideline. 

To  facilitate  the  process  of  making 
ICH  guidances  available  to  the  public, 
the  agency  is  changing  its  procedure  for 
publishing  ICH  guidances.  Beginning 
April  2000,  we  will  no  longer  include 
the  text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  will  publish  a 
notice  in  the  Federal  Register 
announcing  the  availability  of  an  ICH 
guidance.  The  ICH  guidance  wrill  be 
placed  in  the  docket  and  can  be 
obtained  through  regular  agency  sources 
(see  the  ADDRESSES  section  of  this 
document).  Draft  guidances  will  be  left 
in  the  original  ICH  format.  Final 
guidances  will  be  reformatted  to 
conform  to  the  GGP  style  before 
publication. 

In  the  Federal  Register  of  April  12, 
2000  (65  FR  19777),  FDA  published  a 
draft  tripartite  guidance  entitled  "Ell: 
Clinical  Investigation  of  Medicinal 
Products  in  the  Pediatric  Population." 
The  notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
May  30,  2000. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance. 
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a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  in  July 
2000. 

The  guidance  sets  forth  critical  issues 
in  pediatric  drug  development  and 
approaches  to  the  safe,  efficient,  and 
ethical  study  of  medicinal  products  in 
the  pediatric  population.  The  guidance 
addresses  the  following  clinical  study 
issues:  (1)  Considerations  when 
initiating  a  pediatric  program  for  a 
medicinal  product;  (2)  timing  of 
initiation  of  pediatric  studies  during 
medicinal  product  development;  (3) 
types  of  studies  (pharmacokinetic, 
pharmacokinetic/pharmacodynamic, 
efficacy,  safety);  (4)  age  categories  for 
studies;  and  (5)  ethics  of  pediatric 
clinical  investigation.  The  guidance  is 
not  comprehensive,  but  is  intended  to 
be  used  in  conjunction  with  other  ICH 
guidances  and  documents  from  regional 
regulatory  authorities  and  pediatric 
societies.  The  guidance  is  intended  to 
encourage  and  facilitate  the  timely 
development  of  pediatric  medicinal 
products  internationally. 

This  guidance  represents  the  agency's 
current  thinking  on  clinical 
investigation  of  medicinal  products  in 
the  pediatric  population.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes,  regulations,  or  both. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  at  any  time.  Two  copies  of  any 
conunents  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Electronic  Access 

Copies  of  the  guidance  are  available 
on  the  Internet  at  http://www.fda.gov/ 
cder/guidance/index.htm  or  http:// 
www.fda.gov/cber/publications.htm. 

Dated:  December  7,  2000. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.,00-31947  Filed  12-14-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOP-1 554] 

Medical  Devices;  Exemptions  From 
Premarket  Notification;  Ciass  il 
Devices 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
notice  announcing  that  it  has  received  a 
petition  requesting  exemption  fi-om  the 
premarket  notification  requirements  for 
pharmacy  compounding  systems 
classified  within  the  intravascular 
administration  set,  a  class  11  device 
(special  controls).  FDA  is  publishing 
this  notice  in  order  to  obtain  comments 
on  this  petition  in  accordance  with 
procedures  established  by  the  Food  and 
Drug  Administration  Modernization  Act 
ofl997{FDAMA). 

DATES:  Submit  written  comments  by 
January  16,  2001. 

ADDRESSES:  Submit  written  conunents 
on  this  notice  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S,  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190. 

SUPPLEMENTARY  INFORMATION: 
I.  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I,  class  II,  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Public  Law  94-295)),  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA)  (Public  Law 
101-629)),  devices  are  to  be  classified 
into  class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
ensure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 


assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  n  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  that  is 
of  substantial  importance  in  preventing 
impairment  of  human  health,  or 
presents  a  potential  unreasonable  risk  of 
illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976  (generally  referred 
to  as  postamendments  devices),  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations  (21  CFR  part 
807)  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  containing 
information  that  allows  FTDA  to 
determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA,  in 
part,  added  a  new  sectioii  510{m)  to  the 
act.  Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
the  FDAMA,  to  publish  in  the  Federal 
Register  a  list  of  each  type  of  class  II 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21,  1998  (63  FR  3142).  In  the 
Federal  Register  of  November  3,  1998 
(63  FR  59222),  FDA  published  a  final 
rule  codifying  these  exemptions. 

Section  510(m)(2)  of  the  act  provides 
that,  1  day  after  date  of  publication  of 
the  list  under  section  510(m)(l),  FDA 
may  exempt  a  device  on  its  own 
initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510{k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  publish  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
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device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  document, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

II.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(kj  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19, 1998, 
entitled  "Procedures  for  Class  11  Device 
Exemptions  From  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  Internet  on  the 
CDRH  home  page  at  http:// 
www.fda.gov/cdrh  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  nimiber. 

in.  Petition 

FDA  received  the  following  petition 
requesting  an  exemption  from 
premarket  notification  for  class  II 
devices:  Baxter  Healthcare,  Pharmacy 
Compounding  Systems  Classified 
within  the  Intravascular  administration 
set,  21  CFR  880.5440. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
petition  by  January  16,  2001.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  witli  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  December  5,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  00-31961  Filed  12-14-00:  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  OOM-1391,  OOM-1536,  OOM- 
1447,  OOM-1522.  OOM-0809.  OOM-1517. 
OOM-1451,  OOM-1448,  OOM-1507.  OOM-1389. 
OOM-1388,  00M-1508.  00M-1390,  OOM-1386. 
OOM-1387,  OOM-1414,  OOW-1415,  OOM-1416, 
OOM-1495.  OOM-1437,  OOM-1475,  OOM-1483, 
OOM-1515,  OOM-1524,  OOM-1523] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  for 
Premarket  Approval  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMA's)  that  have  been  approved.  This 
list  is  intended  to  inform  the  public  of 
the  availability  of  safety  and 
effectiveness  summaries  of  approved 
PMA's  through  the  Internet  and  the 
agency's  Dockets  Management  Branch. 
ADDRESSES:  Submit  a  written  request  for 
copies  of  summaries  of  safety  and 
effectiveness  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Please  cite  the  appropriate  docket 
nimiber  as  listed  in  table  1  of  this 
document  when  submitting  a  written 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  summary  of  safety  and 
effectiveness 

FOR  FURTHER  INFORMATION  CONTACT: 
Thinh  Nguyen,  Center  for  Devices  and 
Radiological  Health  (HFZ-402),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  30, 
1998  (63  FR  4571),  FDA  published  a 
final  rule  to  revise  §§  814.44(d)  and 
814.45(d)  (21  CFR  814.44(d)  and 
814.45(d))  to  discontinue  publication  of 
individual  PMA  approvals  and^  denials 
in  the  Federal  Register.  Instead,  revised 
§§  814.44(d)  and  814.45(d)  state  that 
FDA  will  notify  the  public  of  PMA 


approvals  and  denials  by  posting  them 
on  FDA's  home  page  at  http:// 
www.fda.gov  on  the  Internet;  by  placing 
the  summaries  of  safety  and 
effectiveness  on  the  Internet  and  in 
FDA's  Dockets  Management  Branch: 
and  by  publishing  in  the  Federal 
Register  after  each  quarter  a  list  of 
available  safety  and  effectiveness 
summaries  of  approved  PMA's  and 
denials  annoimced  in  that  quarter. 

FDA  believes  that  this  procedure 
expedites  public  notification  of  these 
actions  because  announcements  can  be 
placed  on  the  Internet  more  quickly 
than  they  can  be  published  in  the 
Federal  Register,  and  FDA  believes  that 
the  Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
*and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  (e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportunity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  imder 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may,  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  by  the 
applicant;  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  following  is  a  list  of  approved 
PMA's  for  which  summaries  of  safety 
and  effectiveness  were  placed  on  the 
Internet  in  accordance  with  the 
procedure  explained  previously  from 
July  1,  2000,  through  September  30, 
2000.  There  were  no  denial  actions 
during  this  period.  The  list  provides  the 
manufacturer's  name,  the  product's 
generic  name  or  the  trade  name,  and  the 
approval  date. 
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Table  1.— List  of  Safety 


AND  Effectiveness  Summaries  for  Approved  PMA's  Made  Available  July  1,  2000, 
Through  September  30,  2000 


PMA  Number/Docket  No. 


P930016(S7)/OOM-1391 

P920030(S2)/00M-1536 

P910O65(S1)/0OM-1523 
P990010/OOM-1447 

P940035(S2)/00M-1 522 
P99O023/00M-O809 

P990054/00M-1517 
H99O014/00M-1451 

P990053/00M-1448 
P990028/OOM-1507 
P980050/00M-1389 

P99O025/00M-1388 

P950032(S1 6)/00M-1 508 
P99037/00M-1390 

P99O078/00M-1386 
P990021  ZOOM- 1387 

P990018/00M-1414 

P0OO(X)6/0OM-1415 
P990064/00M-1416 

P990034/OOM-1495 

P990039/00M-1437 
P990072/00M-1475 

P860057(S1 1  )/0OM-1 483 

P970O42/00M-1515 
P990055/00M-1524 


Applicant 


VISX,  Inc. 

Chiron  Corp. 

Tosoh  Medics,  Inc. 

CRS  Clinical  Research,  Inc. 

Matritech  Inc. 
Alcon  Laboratories 

Cardiac  Pathways  Corp. 
Medtronic  Inc. 

Nellcor  Puritan  Bennett 
Focal,  Iric. 
Medtronic  lac. 

Biosense  Webster,  Inc. 

Organogenesis,  Inc. 
Vascular  Solutions,  Inc. 

Sunrise  Technologies 

QLT  Photo  Therapeutics,  Inc. 

Menicon  USA,  Inc. 

Mentor  Corp. 
Medtronic  Inc. 

Medtronic  Inc. 

Metra  Biosystems,  Inc. 
Westcon  Contact  Lens  Co.,  Inc. 

Edwards  Lifesciences,  LLC 

Medstone  International,  Inc. 
Bayer  Corp. 


Trade  Nanie 


VISX  STAR  S2  Excimer  Laser  Sys- 
tem 
CIBA  Coming  ACS  PSA 

Immunoassay 
AIA-PACK  PA 
VISX  Inc  Excimer  Laser  System 

Model  C  "STAR" 
Matritech  NMP22'*  Test  Kit 
Cellugel*  Ophthalmic  Viscosurgical 

Device 
Chilli*  Cooled  Ablation  System 
Enten-aTM  Therapy  System  (formerly 

named  Gastric  Electrical  Stimula- 
tion (GES)  System) 
OxiFirst*  Fetal  Oxygen  Saturation 

Monitoring  System 
Focal  Seal-L  Synthetic  Absorbable 

Sealant 
Medtronic*  Jewel*  AF  7250  Dual 

Chamber  Implantable  Cardioverter 

Defibrillator 
NAVI-STAR  Diagnostic/Ablation 

Deflectable  Tip  Catheter 
Apligraf  (Graftskin) 
Vascular  Solutions  Duett  Sealing  De- 
vice 
Hyperion  LTK  System 
Diomed  630  PDT  Laser,  Model 

T2USA 
MeniconTM  z  Rjgjd  Qgs  Permeable 

Contact  Lens 
Alpha  1  Inflatable  Penile  Prosthesis 
Mosak:*  Porcine  Bioprosthesic  Heart 

Valve 
Medtronic*  IsoMed*  Constant  Flow 

Infusion  System 
QUS-2TM  Calcaneal  Ultrasonometer 
W-55  (Methafiteon  A)  and  Horizon  55 

Soft  Extended  Wear  Contact 

Lenses 
Carpentier-Edwards  PERIMOUNT 

Pencardial  Bioprosthesis 
Medstone  STS^m  Lithotripter 
Bayer  Immune  Itm  Complexed  PSA 

Assay 


Approval  Date 


November  2,  1 998 

Decemt)er8,  1998 

September  10,  1999 
November  19,  1999 

January  18,  2000 
Febmary  24,  2000 

March  17,  2000 
March  31,  2000 

May  12,  2000 
May  26,  2000 
June  14,  2000 

June  15,  2000 

June  20,  2000 
June  22,  2000 

June  30,  2000 
June  30,  2000 

July  11,2000 

July  14,  2000 
July  14,  2000 

July  21,  2000 

August  1 ,  2000 
August  22,  2000 

August  28,  2000 

Septemtier  5,  2000 
September  8,  2000 


n.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
www.fda.gov/cdrh/pmapage.htinl. 

Dated:  December  5,  2000. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  00-31960  Filed  12-14-00;  8:45  am) 

BILLING  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1392] 

Draft  Guidance  for  Industry  on 
Botanical  Drug  Products;  Avallabiiity; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  reopening  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  for  the  draft  guidance 
for  industry  entitled  "Botanical  Drug 
Products"  until  March  15.  2001.  This 
draft  guidance  explains  the 


circumstances  under  which  FDA 
approval  of  a  new  drug  application 
(NDA)  is  required  for  marketing  of  a 
botanical  drug  product  and  when  such 
a  product  may  be  marketed  under  an 
over-the-counter  (OTC)  drug 
monograph.  It  also  provides  guidance  to 
researchers  and  manufacturers  on 
conducting  initial  and  expanded 
clinical  investigations  of  botanical  drug 
products.  FDA  is  taking  this  action  in 
response  to  a  request  for  an  extension. 
DATES:  Submit  written  comments  on  the 
draft  guidance  by  March  15,  2001. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and  Research 
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(CDER),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-5918.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Requests 
and  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yuan- Yuan  Chiu,  Center  for  Drug 
Evaluation  and  Research  (HFD-800), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5918. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  11,  2000  (65 
FR  49247),  FDA  published  a  notice 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Botanical  Drug  Products."  The  draft 
guidance  is  intended  to  encourage  the 
clinical  study  and  submission  for 
marketing  approval  of  botanical  drug 
products.  The  guidance  explains  the 
circvunstances  under  which  FDA 
approval  of  an  NDA  is  required  for 
marketing  a  botanical  drug  and  when 
such  a  drug  may  be  marketed  under  an 
OTC  drug  monograph.  The  draft 
guidance  also  provides  scientific  and 
regulatory  guidance  to  sponsors  about 
conducting  initial  and  expanded 
clinical  investigations  of  botanical 
drugs,  including  those  botanical 
products  currently  lawfully  marketed  as 
foods  and  dietary  supplements  in  the 
United  States.  In  particular,  the 
guidance  provides  information  on  how 
the  agency  will  interpret  and  apply  to 
botanical  drugs  certain  provisions  of 
existing  regulations  on  the  submission 
of  investigational  new  drug  applications 
(IND's)  (21  CFR  part  312).  kiterested 
persons  were  given  until  October  10, 
2000,  to  submit  written  comments  on 
the  draft  guidance. 

FDA  received  a  letter,  dated 
September  15,  2000,  ft-om  Diane  C. 
McEnroe  of  the  firm  of  Sidley  &  Austin, 
in  behalf  of  a  research-based  company 
based  in  Asia,  requesting  that  the 
agency  extend  the  comment  period  on 
the  draft  guidance  by  90  days. 

The  draft  guidance  introduces  several 
new  and  highly  technical  issues. 
Therefore,  the  agency  has  decided  to 
reopen  the  comment  period  on  the  draft  ' 
guidance  until  March  15,  2001,  to  allow 
the  public  more  time  to  review  and 
comment  on  its  contents. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 


guidance  document  by  March  15,  2001. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  7,  2000. 
Margaret  M .  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-31948  Filed  12-14-00;  8:45  am] 

BILLING  CODE  4160-<)1-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docltet  No.  FR-4565-N-32] 

Management  Review  Report  for 
Subsidized  Multifamily  Housing 
Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
13,  2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  room  8202, 
Washington,  DC  20410,  telephone  (202) 
708-5221  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. , 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Miller,  Director,  Policy  and 
Participation  Standards  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW. 
Washington,  DC  20410,  telephone 
nimiber  (202)  708-1320  (this  is  not  a 
toll-free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
.  practical  utility;  (2)  Evaluate  the 
acciu-acy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
biarden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Review  Report  for  Subsidized 
Multifamily  Housing  Programs. 

OMB  Control  Number,  if  applicable: 
2502-0259. 

Description  of  the  need  for  the 
information  and  proposed  use:  Owners 
are  required  to  submit  Management 
Review  Reports  when  the  owner 
changes  management  agents,  when  a 
project  has  been  determined  to  be  an 
imacceptable  risk,  or  the  owner  and 
agent  negotiate  a  new  management  fee 
and/or  management  agreement,  or  the 
agent  makes  major  changes  in  its 
organization  structure. 

Agency  form  numbers,  if  applicable: 
HUD-9838. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  niunber  of 
respondents  of  HUD  sta£f  and  Contract 
Administrators  is  900;  the  frequency  of 
responses  is  1;  estimated  time  to  prepare 
collection  is  8  hours  per  response,  and 
the  total  aimual  biu"den  hours  are  7,200. 

Status  of  the  proposed  information 
collection:  Revision  of  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1955,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  December  11,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — FHA. 
[FR  Doc.  00-31985  Filed  12-14-00;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-50] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  l-iomeless 

AGENCY:  Office  of  the  Assistant 
Secretaxy  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  FederaJ  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B^1,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  carmot  be 
declared  excess  or  made  available  for  us 
to  assist  the  homeless,  and  the  property 
will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 

f>ublication  in  the  Federal  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
foUowring  addresses:  ARMY:  Mr.  Jeff 
Holste,  Military  Programs,  U.S.  Army 
Corps  of  Engineers,  Installation  Support 
Center,  Planning  Branch,  441  G  Street, 
Washington,  DC  20314-1000;  (202)  761- 
5737;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW., 
Washington,  DC  20405;  (202)  501-0052; 
(TJiese  are  not  toll-free  numbers). 


Dated:  December  7,  2000. 

Jolin  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Progmms. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  12/15/00 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Bldg.  5251 

Army  Reserve 

6357  Woodly  Ave. 

Van  Nuys  Co:  Los  Angeles  CA  91406-649.6 

Landholding  Agency:  Army 

Property  Number:  21200040043 

Status:  Excess 

Comment:  800  sq.  ft.,  needs  repair,  presence 
of  asbestos,  most  recent  use — storage,  off- 
site,  use  only 

Georgia 

Bldg.  223 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040044 
Status:  Unutilized 

Comment:  0.220  sq.  ft.,  most  recent  use — gen. 
piupose 

Bldg.  228 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040045 
Status:  Unutilized 

Comment:  20,220  sq.  ft.,  most  recent  use — 
gen.  purpose 

Bldg.  2051 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040046 
Status:  Unutilized 

Comment:  6077  sq.  ft.,  most  recent  use — 
storage 

Bldg.  2053 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  21200040047 
Status:  Unutilized 

Commentr  14,520  sq.  ft.,  most  recent  use — 
storage 

Bldg.  2677 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Niunber:  21200040048 
Status:  Unutilized 

Comment:  19,326  sq.  ft.,  most  recent  use — 
maint.  shop 

Bldg.  T-339 
Fort  Riley 

.Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040049 
Status:  Unutilized 

Comment:  2243  sq.  ft.,  poor  condition,  most 
recent  use — maint.  shop,  off-site  use  only 
Bldg.  T-340 
Fort  Riley 


Federal  Register/Vol.  65.  No.  242 /Friday,  December  15,  2000 /Notices 


78499 


Ft.  Riley  Co:  KS  66442- 

Landholding  Agency:  Army 

Property  Number:  21200040050 

Status:  Unutilized 

Comment:  3000  sq.  ft.,  poor  condition,  most 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  T-341 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040051 
Status:  Unutilized 
Comment:  1130  sq.  ft.,  poor  condition,  most 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  T-342 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Niunber:  21200040052 
Status:  Unutilized 
Comment:  810  sq.  ft.,  poor  condition,  most 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  T-343 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040053 
Status:  Unutilized 
Comment:  3912  sq.  ft.,  poor  condition,  most 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  T-344 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040054 
Status:  Unutilized 
Comment:  9280  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldg.  T-345 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040055 
Status:  Unutilized 

Comment:  2888  sq.  ft.,  poor  condition,  most 
recent  use — maint.  shop,  off-site  use  only 

Bldg.  T-348 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040056 
Status:  Unutilized 

Comment:  2888  sq.  ft.,  poor  condition,  most 
recent  use — maint.  bldg.,  off-site  use  only 

Bldg.  T-351 
Fort  Riley 

Ft.  Riley  Co:  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21200040057 
Status:  Unutilized 

Comment:  7595  sq.  ft.,  poor  condition,  most 
recent  use — maint.  bldg.,  off-site  use  only 

Missouri 

Bldg.  1178 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  MO  65473-8994 
Landholding  Agency:  Army 
Property  Number:  21200040058 
Status:  Unutilized 

Comment:  3203  sq.  ft.,  most  recent  use — fire 
station,  off-site  use  only 

-New  Mexico 
9  MFH  UniU 


White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM88002- 

Location:  11201,  12210,  11214, 11217, 11220, 

11223,  11244,  11247,  11264 
Landholding  Agency:  Army 
Property  Number:  21200040062 
Status:  Unutilized 
Comment:  1620  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 

19  MFH  Units 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM88002- 

Location:  11202,  12209,  11212,  11216, 11219, 

11222,  11224,  11227,  11236,  11241,  11242, 

11245,  11249,  11253,  11257, 11260,  11263, 

11270,11273 
Landholding  Agency:  Army 
Property  Number:  21200040063 
Status:  Unutilized 
Comment:  1606  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 
34  MFU  Units 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21200040064 
Status:  Unutilized 
Comment:  1512  sq.  ft.  each,  major  repairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 

12  MFU  Units 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Location:  11204,  11207,  11226,  11229,  11232, 

11235,  11238.  11251.  11255,  11258,  11261, 

11266 
Landholding  Agency:  Army 
Property  Number:  21200040065 
Status:  Unutilized 
Comment:  1590  sq.  ft.  each,  major  reptairs 

required,  presence  of  asbestos,  most  recent 

use — housing,  off-site  use  only 

Bldg.  23644 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  21200040066 

Status:  Unutilized 

Comment:  80  sq.  ft.,  poor  condition,  presence 

of  asbestos,  most  recent  use — equip. 

facility,  off-site  use  only 

New  York 

Bldgs.  109, 110 

Fort  Hamilton 

Brooklyn  Co:  NY  11252- 

Landholding  Agency:  Army 

Property  Number:  21200040067 

Status:  Unutilized 

Comment:  39,723  sq.  ft.,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

guest  house,  off-site  use  only 

Bldg.  T-270 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200040068 

Status:  Unutilized 

Comment:  2510  sq.  ft.,  needs  repair,  most 

recent  use — dining  facility,  off-site  use 

only 
Bldg.  T-2276 
Fort  Drum 


Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Army 

Property  Number:  21200040069 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  repair,  most 

recent  use — officer's  quarters,  off-site  use 

only 
300  acres 

U.S.  Military  Academy 
Highlands  Co:  Orange  NY  10996-1592 
Landholding  Agency:  Army 
Property  Number:  21200040070 
Status:  Unutilized 
Comment:  Approx.  300  acres,  contains 

wetlands  and  rare  flora. 

Missouri 

Bldg.  2172 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Landholding  Agency:  Army 
Property  Number:  21200040059 
Status:  Unutilized 
Comment:  2892  sq.  ft..,  most  recent  use — 

operations,  off-site  use  only 
Bldg.  5041 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Landholding  Agency:  Army 
Property  Number:  21200040060 
Status:  Unutilized 
Comment:  1000  sq.  ft.,  most  recent  use — 

classroom,  off-;ite  use  only 

Bldg.  5286 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

8994 
Landholding  Agency:  Army 
Property  Number:  21200040061 
Status:  UnutiUzed 
Comment:  1000  sq.  ft.,  most  recent  use — 

range  support  bldg.,  off-^ite  use  only 

Washington 

Ft.  Lawton  Comsite 

Cahfomia  Ave. 

Seattle  Co:  King  WA 

Landholding  Agency:  GSA 

Property  Numt)er  54200040009 

Status:  Elxcess 

Comment:  2000  sq.  ft.  of  flammable  or 

explosive  material 
GSA  Number  9-C-WA-1189 

Land  (by  State) 

Massachusetts 

usee  Loran  Station 

Siasconset  Co:  Nantucket  MA  02564-0880 

Landholding  Agency:  GSA 

Property  Number:  54200040008 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-U-MA-858 

[FR  Doc.  00-31654  Filed  12-14-00;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-451 3-N-06] 

Credit  Watch  Termination  Initiative 

agency:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  of  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  HUD's  Federal  Housing 
Administration  against  HUD-approved 
mortgagees  through  its  Credit  Watch 
Termination  Initiative.  This  notice 
includes  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  (Agreements)  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Quality  Assurance  Division,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  St., 
SW.  room  B133-P3214,  Washington,  DC 
20410;  telephone  (202)  708-2830  (this  is 
not  a  toll  free  number).  Persons  with 
hearing  or  speech  impairments  may 
access  that  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION: 

HUD  has  the  authority  to  address 
deficiencies  in  the  performance  of 
lenders'  loans  as  provided  in  the  HUD 
mortgage  approval  regulations  at  24  CFR 
202.3.  On  May  17,  1999  (64  FR  26769), 
HUD  published  a  notice  on  its 
procedures  for  terminating  origination 
approval  agreements  with  FHA  lenders 
and  placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17.  1999  notice,  HUD  advised 
that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement 

Approval  of  mortgagee  by  HUD/FHA 
to  participate  in  FHA  mortgage 
insurance  programs  includes  an 


Agreement  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single  family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
Termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD's  Mortgagee  Review 
Board  under  HUD's  regulations  at  24 
CFR  part  25. 

Cause 

HUD's  regulations  permit  HUD  to 
terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 
national  default  and  claim  rate.  For  the 
fifth  review  period,  HUD  is  only 
terminating  the  Agreement  of 
mortgagees  whose  default  and  claim  rate 
exceeds  both  the  national  rate  and  300 
percent  of  the  field  office  rate. 

Effect 

Termination  of  the  Agreement 
precludes  that  branch(s)  of  the 
mortgagee  from  originating  FHA-insured 
single  family  mortgages  within  the  area 
of  the  HUD  field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  service  FHA  insured 
mortgages  may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are:  (1) 
Those  already  underwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
unconditionally  approved  DE  lender; 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 
submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  underwriting  to  another 


mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 
area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 
if  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 
requirements  of  24  CFR  202.5,  202.6, 
202.7,  202.8  or  202.10  and  202.12,  if 
there  has  been  no  Origination  Approval 
Agreement  for  at  least  six  months,  and 
if  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  an  independent  review  of 
the  terminated  office's  operations  as 
well  as  its  mortgagee  production, 
specifically  including  the  FHA-insured 
mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  for  the 
mortgagee's  high  default  and  claim  rate. 
The  review  must  be  conducted  and 
issued  by  an  independent  Certified 
Public  Accountant  (CPA)  qualified  to 
perform  audits  under  Government 
Auditing  Standards  as  set  forth  by  the 
General  Accounting  Office.  The 
mortgagee  must  also  submit  a  written 
corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA's  report, 
along  with  evidence  that  the  plan  has 
been  implemented.  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  accompanied  by  the  CPA's 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director, 
Office  of  Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW., 
room  B133-P3214,  Washington,  DC 
20410  or  by  courier  to  490  L'Enfant 
Plaza,  East,  SW.,  suite  3214, 
Washington,  DC  20024. 

Action 

The  following  mortgagees  have  had 
their  Agreements  terminated  by  HUD: 


Mortgagee  name 


Carolina   Home   Mortgage   Groups, 

Inc. 
Heritage  Mortgage,  LLC 

Home  Loan  Mortgage  Corp  

Home  Mortgage  Company 

D  &  D  Funding,  Inc  


Mortgagee  branch  address 


125  Executive  Pointe  Blvd.,  Colum- 
bia, SC  29210. 

1926  North  Lake  Parkway,  Suite 
200,  Tucker,  GA  30084. 

21250  Boxsprings  Rd  #105, 
Moreno  Valley,  CA  92557. 

1118  Main  Street,  Gardendale,  AL 
35071. 

494  North  Garfield  Avenue, 
Montebello,  CA  90640. 


HUD  office  jurisdictions 


Columbia,  SC  .... 

Atlanta,  GA  

Santa  Ana,  CA  .. 
Birmingham,  AL 
Los  Angeles.  CA 


Termination 

effective 

date 


Home  ownership  centers 


10/27/2000 
10/27/2000 
10/27/2000 
10/26/2000 
09/29/2000 


Atlanta. 
Atlanta. 
Santa  Ana. 
Atlanta. 
Santa  Ana. 
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Mortgagee  name 

Mortgagee  branch  address 

HUD  offk;e  jurisdictions 

Termination 

effective 

date 

Home  ownership  centers 

First  Guaranty  Mortgage  

Mortgage  Capital  Resource  

7833  Walker  Drive,  #510,  Green- 
belt,  MD  20770. 

10535  Foothill  Blvd,  Suite  460,  Ran- 
cho  Cucamonga,  CA  91730. 

90  Merrick  Avenue  Ste  620,  East 
Meadow,  NY  11554. 

Washington,  DC 

Santa  Ana,  CA 

New  Yortc,  NY  

09/29/2000 
09/29/2000 

Philadelphia 
Santa  Ana 

Ryans  Express  Equities  

09/29/2000  1  Philadelphia. 

i 

Dated:  November  28,  2000. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  00-31984  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Issue  a  Final 
Comprehensive  Conservation  Plan, 
Associated  Environntentai 
Assessment,  and  Finding  of  No 
Significant  Impact  for  Sevilleta 
National  Wildlife  Refuge  in  the 
Southwest  Region 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  prepared  a  Final 
Comprehensive  Conservation  Plan 
(CCP),  associated  Envirormiental 
Assessment  (EA),  and  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
Sevilleta  Lake  National  Wildlife  Refuge, 
San  Acacia,  New  Mexico,  pursuant  to 
the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  National 
Environmental  Policy  Act  of  1969,  and 
its  implementing  regulations.  The 
Regional  Director,  Southwest  Regional 
Office,  upon  issuing  a  FONSI, 
considered  a  reasonable  range  of 
management  framework  alternatives. 

Approval  of  the  Sevilleta  NWR  CCP 
formalizes  10  goals  which  will  residt  in: 

•  The  enhancement,  preservation, 
and  protection  of  threatened  and 
endangered  species  as  they  occur 
naturally  or  were  historically  present  on 
the  Sevilleta  NWR  so  that  viable,  self- 
sustaining  populations  can  be  restored 
to  their  nattu-al  habitats.  (Goal  1) 

•  The  restoration  and  maintenance  of 
the  natural  diversity  of  plants  and 
animals  as  it  occiared  historically  on 
the  Sevilleta  NWR.  (Goal  2) 

•  The  fostering  and  encouragement  of 
research  from  bonafide  research 
institutions,  the  provision  of  an 
atmosphere  conducive  to  investigations 


into  environmental  processes  on  the 
refuge,  and  the  assimiption  of  pro-active 
role  in  facilitating  research  projects  as 
they  occur  on  the  refuge.  (Goal  3) 

•  The  protection  of  existing,  and 
acquisition  of  additional  water  rights 
and/or  in-stream  flow  rights  as 
necessary  to  protect  the  integrity  of  the 
riparian  and  aquatic  habitats  on  the 
refuge.  (Goal  4) 

•  The  achievement  of  appropriate 
levels  of  public  uses  that  are  compatible 
with  the  purpose(s)  for  which  the  refuge 
was  estabUshed  and  with  the  goals  of 
the  National  Wildlife  Refuge  System; 
and  the  regulation  of,  as  provided  by 
law,  all  activities,  uses,  and  practices 
that  are  potentially  harmful  to  refuge 
resources.  (Goal  5) 

•  The  establishment  of  a  formal 
program  for  public  outreach, 
identification  of  important  public 
resources,  and  implementation  of 
environmental  education  programs 
accordingly.  (Goal  6) 

•  The  protection,  maintenance,  and 
monitoring  of  Service-managed  cultural 
resources  on  Sevilleta  NWR  for  the 
benefit  of  present  and  future 
generations.  (Goal  7) 

•  The  protection  of  existing  lands 
associated  with  Sevilleta  NWR  for  the 
benefit  of  fish  and  wildlife  resources; 
the  acquisition  of  additional  lands;  and 
the  protection  of  the  integrity  of  Refuge 
boundaries  relative  to  adjacent  lands. 
(Goals) 

•  The  improvement  of  funding, 
facilities,  and  staffing  that  will  result  in 
enhancement  of  refuge  habitat  and 
wildlife  resources,  leading  to  the 
achievement  of  the  goals  of  this  plan 
and  the  goals  of  the  National  Wildlife 
Refuge  System.  (Goal  9) 

•  The  strengthening  of  interagency 
and  jurisdictional  coordination  on  or 
near  the  Sevilleta  NWR  resulting  in 
decisions  benefitting  fish  and  wildlife 
resources  while  avoiding  duplication  of 
effort.  (Goal  10) 

Some  of  the  specific  changes  to  the 
existing  program  changes  include  but 
are  not  necessarily  limited  to  the 
following  objectives: 

•  Continue  implementation  of  the 
Mexican  wolf  captive  propagation 
program  on  the  refuge,  and  ensure 


continued  operation  within  all 
applicable  regulations,  protocols,  and 
safety  guidelines. 

•  Preserve  refuge  habitat  diversity 
and  threatened  and  endangered  species 
habitats  by  preserving  and  restoring 
habitats  to  their  natural  condition.  This 
may  involve  aggressive  removal  of  non- 
native  plants  (e.g.,  salt  cedar)  and 
wildlife  (e.g.,  oryx,  Barbary  sheep). 

•  Maintain  a  viable  population  of 
silvery  minnows  on  the  Rio  Grande 
within  the  refuge. 

•  Provide  up  to  100  acres  of 
additional  cottonwood/willow  habitat 
for  the  southwestern  willow  flycatcher. 

•  By  the  end  of  FY  2001  (September 
30,  2001),  assess  the  refuge's  hill 
wilderness  attributes,  and  determine 
appropriate  areas  within  the  full 
spectnmi  of  the  refuge  for  study  and 
designation  as  Wilderness  Study  Areas. 
Included  will  be  the  dedication  of 
between  3,000  and  8,000  acres  as  the 
Ladron  Wilderness  Study  Area. 

•  Evaluate  refuge  grasslands  potential 
as  an  introduction  site  for  the 
endangered  northern  Aplomado  falcon. 

•  Protect  threatened  and  endangered 
species  on  the  refuge  and  adjacent 
properties  through  outreach, 
educational  activities  and  effective 
enforcement  of  fish  and  wildlife  laws. 

•  Promote  and  support  the 
introduction  of  native  threatened  and 
endangered  species  on  the  refuge. 

•  Ensure  the  integrity  of  all  naturally 
occurring  biotic  communities  on  the 
Sevilleta  NWR. 

•  Maintain  migratory  bird 
populations  at  healthy  levels  in  the 
Upper/Middle  Rio  Grande  Ecosystem. 

•  Reverse  declining  trends  in  quality 
and  quantity  of  riparian/wetiand 
habitats;  restore,  maintain,  and  enhance 
the  species  composition,  aerial  extent, 
and  spatial  distribution  of  riparian/ 
wetland  habitats. 

•  Protect,  restore,  and  maintain 
upland  terrestrial  communities  at  the 
landscape  level  within  the  Upper/ 
Middle  Rio  Grande  Ecosystem. 

•  Use  soimd  land  use  practices  and 
management  tools  to  protect  upland 
terrestrial  habitats  in  the  Upper/Middle 
Rio  Grande  Ecosystem. 

•  Preserve,  ennance,  and  restore 
hydrological  regimes  to  perpetuate  a 
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healthy  river  ecosystem.  Use  the  Rio 
Grande  Initiative  to  form  partnerships 
that  address  water  management,  habitat 
enhancement,  and  restoration,  and 
impacts  of  non-native  plants  and 
animals  on  biological  diversity  and 
endangered  species. 

•  Compile  a  database  of  the  baseline 
natural  conditions,  processes,  and 
species  associated  within  refuge 
ecosystems. 

•  Attain  baseline  natural  conditions, 
processes,  and  populations  of  species  in 
50  percent  of  each  habitat  type  by  2010. 
If  attainment  is  not  possible,  implement 
adaptive  management  strategies 
designed  to  attain  desired  conditions. 

•  Contribute  to  the  integrity  of  the 
Upper/Middle  Rio  Grande  Watershed 
using  sound  management  tools  and 
practices. 

•  Map  and  determine  aquifer  sources 
and  characteristics  of  upland  seeps, 
springs,  and  other  water  sources  on  the 
refuge. 

•  Quantify  water  needs  to  maintain 
90  acres  of  existing  refuge  wetlands  and 
to  restore  500  acres  of  wetlands 
associated  with  the  Rio  Grande. 

•  Acquire  in-stream  flow  rights  for 
the  perennial  portion  of  the  Rio  Salado, 
Rio  Puerco,  and  other  tributary  streams. 

•  Develop  partnerships, 
relationships,  and  communications  to 
improve  implementation  of  refuge 
wildlife  and  habitat  management  goals. 

•  Minimize  human  impacts  to  refuge 
ecosystems. 

•  Encourage  research  that  improves 
management  and  monitoring  of  species, 
communities,  and  processes  on  the 
refuge  and  the  Upper/Middle  Rio 
Grande. 

•  Permit  and  encourage  research  from 
a  wide  range  of  interested  parties  and 
institutions  while  protecting  the  plants 
and  wildlife  of  the  ecosystem  from 
detrimental  human  intrusion  and 
manipulative  research  protocols. 

•  Minimize  impacts  of  formal 
research  activities. 

•  Provide  the  research  community  a 
unique  opportunity  to  conduct  wildlife- 
related  research,  which  in  turn  provides 
the  refuge  with  management  direction. 

•  Provide  the  general  public  with 
high  quality,  wildlife-dependent 
experiences  on  and  off  the  refuge. 

•  Provide  the  general  public  with 
high  quality  environmental  education 
and  wildlife-dependent  experiences  on 
and  off  the  refuge. 

•  Develop  sound  management 
practices  to  protect  cultural  resources, 
within  the  scope  of  Part  614  of  the 
Service  Manual  and  all  applicable 
federal  laws  and  regulations. 

•  Minimize  obtrusive  impacts  to 
refuge  lands  or  adjacent  lands. 


•  Docimient  the  need  for  additional 
staffing. 

•  Obtain  adequate  staffing  to 
implement  management  plans 
benefiting  the  Upper/Middle  Rio  Grande 
Ecosystem  both  on  and  off  refuge  lands. 

•  Improve  facilities  to  enhance  refuge 
capabilities  and  resources,  including  the 
construction  of  an  8,000-  square  foot 
visitor  center/  administrative  complex; 
two  1,500-  square  foot  staff  residences; 
and  a  multi-unit  living  facility  for  refuge 
volunteers. 

•  Relocate  the  law  enforcement 
training  shooting  range  to  a  new 
location  to  eliminate  the  current 
hazards. 

The  implementation  of  the  above 
management  approaches  among  others 
and  employment  of  strategies  associated 
with  those  approaches  should  assist  in 
the  achievement  of  the  refuge's  broad 
goals: 

Based  on  a  review  and  evaluation  of 
the  information  contained  in  the  CCP 
and  EA  for  the  Sevilleta  NfWR,  the 
Regional  Director,  Southwest  Region, 
U.S.  Fish  and  Wildlife  Service,  has 
determined  that  the  approval  of  the 
individual  or  cimiulative  approaches 
reflected  in  the  Proposed  Alternative 
and  CCP  Goals,  Objectives  and 
Strategies,  is  not  deemed  to  constitute  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA). 
Therefore,  an  Envirormnental  Impact 
Statement  is  not  required.  However,  it  is 
the  intent  of  the  Service  to  revisit 
questions  of  potential  significant 
environmental  consequences  in 
accordance  with  NEPA  upon 
consideration  of  the  implementation  of 
site  specific  proposals  called  for  and 
discussed  in  the  final  plan  document. 
ADDRESSES:  A  paper  copy  and/or  a 
Compact  Disk  copy  may  be  obtained  by 
writing  to:  Mr.  Tom  Baca.  Natural 
Resources  Plaiuier,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  NM  87103-1306. 
SUPPLEMENTARY  INFORMATION:  It  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  has  considered 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  and  recreational 
uses,  and  cultiu-aJ  resources.  Public 
input  into  this  planning  process  has 
assisted  in  the  development  of  these 


documents.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
implement  management  strategies. 

The  Service  considered  comments 
and  advice  generated  in  response  to 
draft  documents  issued  in  November 
1998.  The  Service  is  furnishing  this 
notice  in  compliance  with  Service  CCP 
policy  to  advise  other  agencies  and  the 
public  of  the  availability  of  the  final 
documents. 

Dated:  November  30,  2000. 
Thomas  C.  Bauer, 
Acting  Regional  Director. 
[FR  Doc.  00-31747  Filed  12-14-00;  8:45  am) 
BILUNQ  CODE  4310-5S-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Bone  Cave 
Harvestman  (Texella  reyesi)  During 
Construction  and  Operation  of 
Commercial  Developments  on  Portions 
of  5.94  acres  (Lots  1,2,3,  4,  and  5)  at 
RR  620  and  Great  Oaks  Drive,  Round 
Rock,  Williamson  County,  Texas 
(Sultan  &  Kahn). 

summary:  Sultan  and  Kahn  Partnership. 
Ltd.  (Applicant)  has  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-035525-0. 
The  requested  permit,  which  is  for  a 
period  of  30  years,  would  authorize  the 
incidental  take  of  the  endangered  Bone 
Cave  Harvestman  (Texella  reyesi).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
two  commercial  developments  on  5.94 
acres  (Lots  1,  2,  3,  4,  and  5)  at  RR  620 
and  Great  Oaks  Drive,  Williamson 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  imtil  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  before 
January  16,  2001. 
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ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Sybil  Vosler,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road.  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-035525-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sybil  Vosler  at  the  above  U.S.  Fish  and 
Wildlife  Service,  Austin  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Bone 
Cave  Harvestman.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
APPLICANT:  Sultan  and  Kahn 
Partnership,  Ltd.  plans  to  construct  two 
commercial  developments  on  5.94  acres 
(Lots  1,  2;  3,  4,  and  5)  at  RR  620  and 
Great  Oaks  Drive,  Williamson  County, 
Texas.  This  action  will  occur  on  less 
than  2.41  acres  (Lots  1,  4,  and  portions 
of  Lots  2  and  5)  and  will  indirectly 
impact  the  ecosystem  of  Back  Bat/Beck 
Crevice  Cave  and  Beck  Pride  Cave, 
which  contain  the  endangered  Bone 
Cave  Harvestman.  The  development 
will  eliminate  less  than  1.6  acres  of  cave 
cricket  habitat,  upon  which  the  Bone 
Cave  Harvestman  depends,  and  may 
cause  deterioration  of  the  cave 
ecosystem  by  encouraging  fire  ants, 
altering  the  surface  and  subsurface 
moisture  and  temperature  regimes,  and 
increasing  human  impacts.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  Bone  Cave 
Harvestman  habitat  by  planting  a  30- 
foot-wide  native  plant  landscape  buffer 
between  the  development  and  the  cave 
conservation  area;  monitoring  and 
treating  for  introduced  fire  ants  on  the 
undeveloped  portions  of  Lots  2,3,  and 
5;  restricting  the  use  of  pesticides  and 
herbicides;  and  prohibiting  the  use  of 
the  premises  for  businesses  that  have 
the  potential  to  contaminate  sub-surface 


karst  and/or  groundwater,  such  as  gas 
stations  and  dry  cleaners. 

leoffey  L.  Haskett, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 

|FR  Doc.  00-31891  Filed  12-14-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Environmental  Impact  Statement 
for  the  Colvllle  Indian  Reservation 
Integrated  Resource  Management 
Plan.  Colville  Confederated  Tribes, 
Colvllle  Reservation,  Washington 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
intends  to  file  a  Final  Environmental 
Impact  Statement  (FEIS)  for  an 
Integrated  Resource  Management  Plan 
(IRMP)  for  the  Colville  Indian 
Reservation,  Washington,  with  the  U.S. 
Environmental  Protection  Agency,  and 
that  the  FEIS  is  now  available  for  public 
review.  The  proposed  action  is  BIA 
approval  for  the  Colville  Confederated 
Tribes  to  implement  the  IRMP  for  the 
period  2000-2014.  Brief  descriptions  of 
the  proposed  action  and  seven 
alternatives  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 
DATES:  Written  comments  must  arrive 
by  January  15,  2001. 
ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Jim  Orwin,  Acting 
Superintendent,  Colville  Agency, 
Bureau  of  Indian  Affairs,  P.O.  Box  111, 
Nespelem,  Washington  99155-0111. 

Persons  wishing  copies  of  this  FEIS 
may  contact  the  Colville  Confederated 
Tribes,  P.O.  Box  150,  Nespelem. 
Washington  99155-0150,  Attention: 
William  Nicholson,  Acting  Executive 
Director,  telephone  (509)  634-2238. 
Copies  of  the  FEIS  have  been  sent  to  all 
agencies  and  individuals  that 
participated  in  the  scoping  process  and 
to  all  others  who  have  already  requested 
copies. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Orwin,  (509)  634-2308,  or  WiUiam 
Nicholson,  (509)  634-2238. 
SUPPLEMENTARY  INFORMATION:  The  BIA  is 
proposing  to  approve  an  IRMP  for  the 
management  of  natural  resources  on  the 
Colville  Indian  Reservation  for  the 
period  2000-2014.  This  FEIS  analyzes 
the  impacts  of  seven  alternatives,  as 
follows: 

Alternative  1,  no  action,  would 
continue  the  existing  management  plan. 


About  1,071.2  million  board  feet 
(MMBF)  of  timber  would  be  harvested 
across  157,573  acres,  and  the  range 
management  units  and  allotments  on 
the  reservation  would  be  managed  as 
they  are  now. 

Alternative  2  calls  for  the  harvesting 
of  about  953.1  MMBF  of  timber  across 
156,989  acres  and  for  a  15  percent 
general  reduction  in  range  use. 

Alternative  3  calls  for  the  harvesting 
of  about  818.7  MMBF  of  timber  across 
119,683  acres  and  for  the  withdrawal  of 
about  269,000  acres  of  range  allotments. 

Alternative  4  emphasizes 
intermediate  harvesting  to  move  the 
structural  stage  class  of  stands  on  the 
Reservation  towards  the  desired  future 
conditions.  About  757.9  MMBF  of 
timber  would  be  harvested  across 
157,573  acres  and  allowable  animal  unit 
months  (AUMs)  would  be  doubled  to 
121,800. 

Alternative  5  emphasizes  regenerative 
harvesting  in  order  to  reduce  the 
existing  impacts  of  insects  and  disease. 
About  1,421.4  MMBF  of  timber  would 
be  harvested  across  157,573  acres  and 
AUMs  would  increase  by  50  percent  to 
91,350. 

Alternative  6  emphasizes  forest  and 
watershed  heakh  as  well  as  fish  and 
wildlife  habitat.  About  1,105.1  MMBF  of 
timber  would  be  harvested  across 
123,556  acres  and  AUMs  would  be 
reduced  by  50  percent. 

Alternative  7,  the  preferred 
alternative,  is  the  IRMP.  This 
emphasizes  desired  future  conditions 
for  all  resources,  including  forest  health, 
watershed  health,  range  management, 
fish  and  wildlife  management  and  land 
revenue  goals.  About  1,164.5  MMBF  of 
timber  would  be  harvested  across 
125,680  acres  and  AUMs  would 
increase  by  50  percent  to  91,350. 

Public  Comment  Solicitation 

As  an  alternative  to  submitting 
written  comments  regarding  the  FEIS  to 
the  location  identified  in  the  ADDRESSES 
section,  interested  persons  may  instead 
comment  via  the  Internet  to 
jim.orwin@colvilletribes.com.  Please 
submit  Internet  comments  as  an  ASCII 
file,  avoiding  the  use  of  special 
cheiracters  and  any  form  of  enayption. 
If  you  do  not  receive  confirmation  bom 
the  system  that  your  Internet  message 
was  successfully  received,  contact  us 
directly  at  (509)  634-2308. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section  during  regular 
business  hours,  7:30  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
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request  confidentiality.  If  you  wish  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  stale  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  pursuant  to 
§  1503.1  ofthe  Council  of 
Environmental  Quality  Regulations  (40 
CFR,  parts  1500  through  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  437  et  seq.) 
Department  ofthe  Interior  Manual  (510 
DMl-7)  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Dated:  December  6,  2000. 
Kevin  Gover, 

Assistant  Secretary^Indian  Affairs. 
[FR  Doc.  00-31951  Filed  12-14-00;  8:45  am] 

BILUNG  COOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-920-132a-EL,  WYW1 46744] 

Federal  Coal  Lease  Application 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  statement  (DEIS) 
and  notice  of  public  hearing  on  the 
north  Jacobs  ranch  federal  coal  lease 
application  in  the  decertified  Powder 
River  federal  coal  production  region, 
Wyoming. 

SUMMARY:  Piu-suant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  a  DEIS  for  the  North 
Jacobs  Ranch  Coal  Lease  Application, 
BLM  serial  number  WYW146744,  in  the 
Wyoming  Powder  River  Basin,  and 
announces  the  scheduled  date  and  place 
for  a  public  hearing  pursuant  to  43  Code 
of  Federal  Regulations  (CFR)  3425.4. 
The  DEIS  analyzes  the  impacts  of 
issuing  a  Federal  coal  lease  for  the 
proposed  North  Jacobs  Ranch  Federal 


coal  tract.  The  purpose  of  the  hearing  is 
to  solicit  public  comments  on  the  DEIS, 
the  fair  market  value,  the  maximum 
economic  recovery,  and  the  proposed 
competitive  sale  of  the  coal  included  in 
the  proposed  North  Jacobs  Ranch 
Federal  coal  tract.  The  North  Jacobs 
Ranch  tract  is  being  considered  for  sale 
as  a  result  of  a  coal  lease  application 
received  from  Jacobs  Ranch  Coal 
Company  (JRCC)  on  October  2,  1998. 
JRCC  is  a  subsidiary  of  Kennecott 
Energy  Company.  The  tract  as  applied 
for  includes  about  4,821.19  acres 
containing  approximately  519  million 
tons  of  Federal  coal  reserves  in 
Campbell  County,  Wyoming. 

DATES:  A  public  hearing  will  be  held  at 
7  p.m.  MDT,  on  January  17,  2001,  at  the 
Clarion  Western  Plaza  Motel,  2009  S. 
Douglas  Highway,  Gillette,  WY.  An 
open  house  will  start  at  6:30  p.m.,  prior 
to  the  hearing,  to  answer  questions 
related  to  the  leasing  process  and  this 
coal  lease  application.  Written 
comments  on  the  DEIS  will  be  accepted 
for  60  days  following  the  date  that  the 
Environmental  Protection  Agency  (EPA) 
publishes  their  notice  of  availability  of 
the  DEIS  in  the  Federal  Register.  We 
expect  that  the  EPA  will  publish  that 
notice  on  December  15,  2000. 

ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
Draft  EIS  to  the  Casper  Field  Office, 
BLM,  Attn:  Nancy  Doelger,  2987 
Prospector  Drive,  Casper,  Wyoming 
82601;  or  you  may  e-mail  them  to  the 
attention  of  Nancy  Doelger  at 

casper wymail@blm.gov;  or  fax  them 

to  307-261-7587. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600. 
SUPPLEMENTARY  INFORMATION:  The 
application  for  the  North  Jacobs  Ranch 
tract  was  filed  as  a  maintenance  tract 
coal  lease-by-application  (LBA)  under 
the  provisions  of  43  CFR  3425.1 

On  October  2,  1998,  JRCC  filed  coal 
lease  application  WYW146744  for  the 
North  Jacobs  Ranch  Federal  coal  tract 
with  the  BLM  for  the  following  lands: 

T.  44  N..  F.  70  W.,  6th  P.M..  Campbell 
County,  Wyoming 

Sec.  26:  Lots  9  and  10; 
Sec.  27:  Lots  1-16; 
Sec.  28:  Lots  1-16; 
Sec.  29:  Lots  1-16; 
Sec.  30:  Lots  5-20; 
Sec.  31:  Lots  .5-20; 
Sec.  32:  Lots  1-16; 
Sec.  33:  Lots  4,  5,  12,  13. 

T.  44  N..  R.  71  W.,  6th  P.M..  Campbell 
County.  Wyoming 

Sec.  25:  Lots  1-16. 
Total  surface  area  applied  for:  4,821.19  acres. 


The  Powder  River  Regional  Coal 
Team  (RCT)  reviewed  this  competitive 
lease  application  at  public  meetings 
held  on  February  23,  1999,  in  Billings. 
Montana;  October  27.  1999.  in  Gillette, 
Wyoming;  and  October  25,  2000,  in 
Cheyenne,  Wyoming.  At  these  meetings, 
the  RCT  recommended  that  BLM 
process  this  LBA,  pending  resolution  of 
the  conflicts  between  proposed  coal 
mining  and  existing  and  proposed  oil 
and  gas  development,  including 
proposed  coalbed  methane  (CBM) 
development  on  the  tract. 

The  Jacobs  Ranch  Mine,  which  is 
adjacent  to  the  lease  application  area, 
has  an  approved  mining  and 
reclamation  plan  from  the  Land  Quality 
Division  of  the  Wyoming  Department  of 
Environmental  Quality  (DEQ)  and  an 
approved  air  quality  permit  from  the  Air 
Quality  Division  of  the  Wyoming  DEQ 
to  mine  up  to  38  million  tons  of  coal  per 
year  through  2001,  and  50  million  tons 
of  coal  per  year  to  be  mined  in  2002 
through  2004.  According  to  the 
application  filed  for  the  North  Jacobs 
Ranch  tract,  the  maintenance  tract 
would  be  mined  to  extend  the  life  of  the 
existing  mine.  JRCC  estimates  that, 
under  the  current  mine  plan,  the 
existing  recoverable  reserves  at  the 
Jacobs  Ranch  Mine  will  be  mined  out  in 
about  7  years  at  an  average  production 
rate  of  30  million  tons  per  year.  The 
Black  Thunder  Mine  is  also  contiguous 
to  the  lease  application  area. 
JRCC  previously  acquired  a 
maintenance  coal  lease  (serial  number 
WYW117924,  issued  effective  October 
1,  1992),  containing  approximately 
1,709  acres  adjacent  to  the  Jacobs  Ranch 
Mine  using  the  LBA  process. 

The  DEIS  analyzes  four  alternatives. 
The  Proposed  Action  is  to  lease  the 
North  Jacobs  Ranch  tract  as  applied  for 
to  the  successful  bidder  at  a  competitive 
sealed  bid  sale.  The  second  alternative. 
Alternative  1 ,  is  the  No  Action 
Alternative,  which  assumes  that  the 
application  for  the  North  Jacobs  Ranch 
tract  is  rejected.  The  third  and  fourth 
alternatives  evaluate  issuing  a  lease  for 
a  tract  that  has  been  modified  to  avoid 
bypassing  coal  in  the  future  and/or  to 
reduce  multiple  mineral  development 
conflicts  with  existing  oil  and  gas 
development. 

The  Office  of  Siu"face  Mining 
Reclamation  and  Enforcement  is  a 
cooperating  agency  in  the  preparation  of 
this  EIS  because  it  is  the  Federal  agency 
that  would  recommend  approval  or 
disapproval  of  the  mining  plan  for  the 
North  Jacobs  Ranch  LBA  tract  to  the 
Secretary  of  the  Interior,  if  a  lease  is 
issued  for  the  tract. 

During  the  scoping  process,  the  issues 
that  were  identified  related  to  this  lease 
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application  included:  potential  conflicts 
with  existing  conventional  oil  and  gas 
development  and  proposed  CBM 
development;  potential  cumulative 
impacts  of  increasing  mineral 
development  in  the  Powder  River  Basin; 
vedidity  and  currency  of  resource  data; 
public  access:  potential  impacts  to 
threatened  and  endangered  species  and 
other  species  of  concern;  potential 
cumulative  air  quality  impacts; 
potential  impacts  of  nitrogen  oxide 
emissions  resulting  from  blasting  of  coal 
and  overburden;  and  cumulative 
impacts  of  reasonably  foreseeable 
actions  such  as  the  construction  and 
operation  of  the  DM&E  railroad  in  the 
cumulative  analysis. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM, 
Casper  Field  Office,  2987  Prospector 
Drive,  Casper,  WY,  during  regular 
business  hours  (8  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  final  EIS.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  wnritten  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  of  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  8,  2000. 
Lynn  E.  Rust, 

Acting  Deputy  State  Director,  Minerals  and 
Lands. 

[FR  Doc.  00-31870  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4310-22-l> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-91 0-01 -0777-30] 

Northeastern  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council's 

Meeting  Location  and  Time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 


Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  this 
meeting  includes:  Election  of  RAC 
Officers,  weed  free  hay  policy,  proposed 
powerline  in  northeastern  Nevada, 
Native  American  consultation 
presentation,  status  of  Argenta  Marsh, 
wild  horse  and  burro  program  updates, 
update  on  sage  grouse/sagebmsh  steppe 
habitat  conservation  plaiming,  OHV 
update,  and  update  on  implementation 
of  rangeland  health  standards  and 
guidelines. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Coimcil.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
Council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individued  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 
DATES,  TIMES,  PLACE:  The  time  and 
location  of  the  meeting  is  as  follows: 
Northeastern  Great  Basin  Restiurce 
Advisory  Council,  Nevada  State  Office, 
1340  Financial  Boulevard,  Reno, 
Nevada  89502;  January  5  starting  at  8:00 
a.m.;  public  comments  will  be  at  10:00 
a.m.  and  2:00  p.m.;  tentative 
adjournment  at  3:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Murray  Public  Affairs  Specialist, 
Battle  Mountain  Field  Office,  50  Bastian 
Road,  Battle  Mountain,  NY  89820, 
telephone  (775)  635-4000. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Helen  Hankins, 

Field  Office  Manager,  Elko  Field  Office. 

[FR  Doc.  00-31953  Filed  12-14-00;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  new  information 
collection  survey. 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR)  to  conduct  a 
new  survey  on  "Gulf  of  Mexico  Labor 
Needs."  We  are  also  soliciting 
comments  from  the  public  on  this  ICR. 

DATE:  Submit  written  conunents  by 
January  16.  2001. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-NEW).  725  17th  Street. 
N.W..  Washington.  DC.  20503.  Mail  or 
hand  carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior,  Minerals 
Management  Service,  Attention:  Rules 
Processing  Team,  Mail  Stop  4024,  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circiunstances  in  which 
we  would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  conmient.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  For  details 
on  tie  proposed  survey  or  to  obtain  a 
copy  of  the  survey  questions,  you  may 
contact  Harry  Luton,  in  the  MMS  Gulf 
of  Mexico  Regional  Office,  telephone 
(504) 736-2784. 

SUPPLEMENTARY  INFORMATION: 

Title:  Survey — Gulf  of  Mexico  Labor 
Needs. 

OAffi  Control  Number:  1010-NEW. 
Abstract:  MMS  is  responsible  for 
managing  mineral  resources  on  the 
Federal  outer  continental  shelf  (OCS). 
The  National  Environmental  Policy  Act 
(NEPA)  of  1969,  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA),  as  amended, 
the  Coastal  Zone  Management  Act 
(CZMA)  of  1996,  and  the  Endangered 
Species  Act  of  1973,  require  MMS  to 
assess,  mitigate,  and  monitor  the  effects 
of  the  OCS  program  on  the  environment. 
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The  OCS  oil  and  natiiral  gas 
exploration  and  production  industry 
impacts  local  and  regional  economies 
through  many  activities,  including  the 
demand  for  labor,  the  demand  for 
services,  and  the  demand  for  capital 
goods.  Though  thought  to  be  in  decline 
a  decade  ago,  several  mid-1990's 
changes  have  reinvigorated  the  industry. 
These  include  technical  innovations 
such  as  three-and  four-dimensional 
seismic  surveys  and  subsurface 
completion  systems  that  allow 
companies  to  operate  in  very  deep 
water,  as  well  as  passage  of  the  Deep 
Water  Royalty  Relief  Act  of  1995.  This 
recent  and  unexpected  growth  has 
increased  the  significance  and  urgency 
of  the  need  for  MMS  to  obtain  data  on 
current  Gulf  of  Mexico  (GOM)  OCS 
qonditions  and  operating  practices. 

We  propose  to  conduct  a  survey  to 
collect  and  analyze  information  for  use 
in  MMS  documents  and  management 
decisions.  We  will  use  the  information 
within  NEPA  documents,  with  special 
emphasis  on  development  in  rfeep 
water.  We  will  use  the  patterns  and 
trends  found  in  the  data  to  support 
descriptions  of  how  the  GOM  offshore 
oil  and  natural  gas  industry  operates, 
how  it  resembles  and  differs  from  other 
regional  markets,  and  what  trends 
appear  to  be  influencing  its  current 
direction.  The  OCSLA  stipulates  that 
MMS  management  of  the  OCS  must 
include  evaluations  of  the  effects  of 
industry  activities  on  area  resources. 
The  CZMA  policies  on  industrial  and 


water  use  in  the  OCS  affect  many  MMS 
decisions  relating  to  planning, 
procedures,  and  interactions  with 
industry,  governments,  and 
communities.  The  Endangered  Species 
Act  requires  MMS  to  evaluate  OCS 
activity  and  its  affect  on  regional 
populations.  The  data  collected  through 
the  proposed  survey  is  necessary  for 
MMS  to  successfully  do  each  of  these. 

The  information  under  the  proposed 
data  collection  will  be  obtained  by 
randomly  sampling  from  the  following 
eight  populations:  (1)  Seismic 
companies;  (2)  platform  and  rig 
construction  companies;  (3)  pipeline 
operating  companies;  (4)  air 
transportation  companies;  (5)  OCS  field 
production  operating  companies;  (6) 
employees  from  each  of  the  previous 
sectors;  (7)  contracting  organizations  for 
operating  companies;  and  (8)  operating 
companies  that  have  bid  for  a  lease 
within  the  GOM.  For  the  purposes  of  the 
proposed  tests,  an  offshore  employee 
"earns  money  by  working  in  any  of 
three  segments  "  operating  companies, 
service  and  supply  companies,  and 
transportation  companies.  The  offshore 
worker  charges  time  directly  to  GOM 
activities."  The  employee  form  will 
provide  important  economic 
information  to  supplement  and  cross 
check  the  industry  data  and  will  include 
demographic  information  to  help 
characterize  the  economic  effects  of  the 
program  and  the  worker  point  of  view 
concerning  certain  industry  trends. 


Questionnaire  completion  is 
voluntary.  The  questionnaires  will  be 
administered  imder  the  guidelines 
established  under  45  CFR  46. 
Procedures  designed  to  protect  the 
confidentiality  of  the  information 
provided  will  include  the  use  of  coded 
identification  numbers  to  protect  the 
identities  of  respondents  and  the 
businesses  they  represent.  The  final 
report  will  summarize  data  by 
geographic  region,  business  type,  or 
population  category  so  that  individual 
persons  and  companies  will  not  be 
identifiable.  Identifying  information 
will  be  removed  from  data  files. 

We  do  not  consider  that  the 
information  requested  in  the  proposed 
survey  instruments  necessitate  a 
classification  as  Confidential  Business 
Information.  As  stated,  we  will  take 
efforts  to  ensure  the  anonymity  of  the 
collected  data.  As  the  test  surveys  are, 
and  future  surveys  will  be,  voluntary, 
companies  may  choose  not  to  respond 
to  questions  on  proprietary  information, 
but  they  can  be  assured  that  proprietary 
data  will  not  be  able  to  be  associated 
with  thefr  company. 

Frequency:  This  survey  will  be 
conducted  once  every  5  years. 

Estimated  Number  and  Description  of 
Respondents:  Estimated  6,338 
respondents  from  the  categories  listed  in 
the  following  chart. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden: 
Estimated  10,792  biu-den  hours  as 
described  in  the  following  chart. 


Respondent 


Seismic  

Platform/Rig  Constmction 

Pipeline  Operators  

Air  Transportation 

Operators  

Employees  

Contractors  

Bidders 

Total  


Total  hour 

burden 
(divided  by) 


292.25 
1,065.75 

473.00 

83.50 

2,667.00 

4,398.25 

1,622.75 

189.75 


10.792.25 


Predicted  no.  of 

respondents 

(equals) 


21 

63 

34 

6 

126 

5.865 

189 

34 


6,338 


Predicted  hour 
burden  per 
respondent 

13.9 

16.9 

13.9 

13.9 

21.2 

0.75 

8.6 

5.6 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  Beyond  labor,  the  proposed 
information  collection  poses  no  cost 
burden  to  respondents.  MMS  will  pay 
for  all  postage  and  telephone  charges. 
Respondents  will  incur  no  capital  and 
operation  and  maintenance  costs. 

Comments:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 


currently  valid  OMB  control  number. 
Section  3506(c)(2)(A)  of  the  PRA 
requires  each  agency  ".  .  .to  provide 
notice  .  .  .  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  .   .  ."Agencies 
must  specifically  solicit  comments  to: 
(a)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  bm-den 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  July  31,  2000, 
we  published  a  Federal  Register  notice 
(65  FR  46733)  with  the  required  60-day 
comment  period  announcing  that  we 


would  submit  this  ICR  to  OMB  for 
approval.  We  received  no  comments  in 
response  to  that  initial  notice.  If  you 
wish  to  comment  in  response  to  this 
notice,  send  your  comments  directly  to 
the  offices  listed  under  the  ADDRESSES 
section  of  this  notice.  The  OMB  has  up 
to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  January  16, 
2001. 

h4MS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  October  27,  2000. 

John  V.  Mirabella, 

Acting  Chief,  Engineering  and  Operations 
Division. 

[FR  Doc.  00-32005  Filed  12-14-00;  8:45  am] 

BILLING  CODE  4310-MR-U 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Assessment 
Preparation  for  Proposed  Lease  Sale 
160  in  the  Western  Guif  of  Mexico 
(2001) 

AGENCY:  Minerals  Management  Service. 
ACTION:  Preparation  of  an  environmental 
assessment. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  beginning  preparation 
of  an  environmental  assessment  (EA)  for 
proposed  Lease  Sale  180  (scheduled  for 
August  2001)  in  the  Western  Gulf  of 
Mexico  Planning  Area.  In  January  1997, 
MMS  issued  a  Call  for  Information  and 
Nominations/Notice  of  Intent  to  Prepare 
kn  EIS  (Call/NOI)  for  the  four  proposed 
Western  Gulf  of  Mexico  sales  in  the 
cmrent  5-year  leasing  program.  In  1998, 
MMS  prepared  a  single  Environmental 
Impact  Statement  (EIS)  for  all  four  sales. 
The  multisale  Final  EIS,  filed  in  May 
1998,  included  an  analysis  of  a  single, 
typical  sale,  and  a  cumulative  analysis 
that  included  the  effects  of  holding  all 
four  sales,  as  well  as  the  cumulative 
effects  of  the  long-term  development  of 
the  planning  area.  The  MMS  stated  in 
the  EIS  that  an  EA  would  be  prepared 
for  each  lease  sale  after  the  first  sale 
covered  in  the  EIS  (Sale  171). 

The  preparation  of  this  EA  is  the  first 
step  in  the  prelease  decision  process  for 
Sale  180.  The  proposal  emd  alternatives 
for  Sale  180  were  identified  by  the 
Director  of  MMS  in  January  1997 
following  the  Call/NOI  and  were 
analyzed  in  the  Western  Gulf  multisale 
EIS,  which  is  available  from  the  Gulf  of 
Mexico  OCS  Region's  Public 


Information  Office  at  l-:800-200-GULF. 
The  proposed  action  analyzed  in  the 
multisale  EIS  was  the  offering  of  all 
available  unleased  acreage  in  the 
Western  Gulf  of  Mexico  Planning  Area, 
with  the  following  exceptions:  Blocks 
A-375  (East  Flower  Garden  Bank)  and 
A-398  (West  Flower  Garden  Bank)  in 
the  High  Island  Area,  East  Addition, 
South  Extension,  designated  as  a 
national  marine  sanctuary;  and  Blocks 
793,  799,  and  816  in  the  Mustang  Island 
Area,  identified  by  the  Navy  as  needed 
for  testing  equipment  and  for  training 
mine  warfare  personnel.  The  proposal  to 
be  addressed  in  this  EA  has  been 
revised  to  the  following  extent:  two 
additional  blocks  or  portions  of  these 
blocks  (High  Island  Area,  East  Addition, 
South  Extension,  Block  A-401  and  High 
Island.  South  Addition.  Block  A-513), 
which  lie  partially  within  the  Flower 
Gardens  National  Marine  Sanctuary,  are 
deferred  from  the  proposed  action  in 
light  of  the  President's  June  1998 
withdrawal  of  all  Marine  Sanctuaries 
from  oil  and  gas  leasing.  The  proposed 
action  includes  existing  regulations  and 
proposed  lease  stipulations  designed  to 
reduce  environmental  risks.  The  EA  will 
also  analyze  alternatives  to  exclude 
blocks  near  biologically  sensitive 
topographic  features,  as  well  as  the  no 
action  aJtemative.  The  analysis  in  the 
EA  will  reexamine  the  potential 
environmental  effects  of  the  proposal 
and  alternatives  based  on  any  new 
information  regarding  potential  impacts 
and  issues  that  was  not  available  at  the 
time  the  Final  EIS  was  prepared. 

The  MMS  requests  interested  parties 
to  submit  comments  regarding  any  such 
new  information  or  issues  that  should 
be  addressed  in  the  EA  to  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Office  of  Leasing  and 
Environment,  Attention:  Regional 
Supervisor  (MS  5400),  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394  by  January  19,  2001.  After 
completion  of  the  EA,  MMS  will 
determine  whether  to  prepare  a  Finding 
of  No  New  Significant  Impact  (FONNSI) 
or  a  supplemental  EIS.  The  MMS  will 
then  prepare  and  send  consistency 
determinations  to  the  affected  States  to 
determine  whether  the  proposed  sale  is 
consistent  with  federally-approved  State 
coastal  zone  management  programs,  and 
will  send  a  proposed  Notice  of  Sale  to 
the  Governors  for  their  comments  on  the 
size,  timing,  and  location  of  the 
proposed  sale.  The  tentative  schedule 
for  the  steps  in  the  prelease  decision 
process  for  Sale  180  are  listed  below: 

Comments  due  to  MMS,  January  19, 
2001; 


EA/FONNSI  or  Supplemental  EIS. 

March  2001; 
Proposed  Notice  of  Sale  sent  to 

Governors,  March  2001; 
Consistency  Determinations  sent  to 

States,  March  2001 ; 
Final  Notice  of  Sale  in  Federal  Register, 

July  2001: 
Sade,  August  2001. 

If  you  wish  to  comment,  you  may 
mail  or  hand-carry  written  comments  to 
the  Department  of  the  Interior,  Minerals 
Management  Service,  Regional  Director 
(MS-5410),  Minerals  Mauiagement 
Service,  Gulf  of  Mexico  OCS  Region, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonjnmous  comments.  We 
will  make  all  submissions  fi^m 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  Dennis  Chew, 
telephone  (504)  736-2793. 

Dated:  December  11,  2000. 
Chris  C.  Dynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
[FR  Doc.  00-31964  Filed  12-14-00:  8:45  am) 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Parle  Service 

Concession  Contract  Negotiations;  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  The  National  Park  Service 
proposes  to  offer  a  concession  contract 
authorizing  lodging,  food  and  beverage, 
gifts  and  merchandise,  rental  of  outdoor 
recreation  equipment,  ground 
transportation  and  other  services  for  the 
public  at  Katmai  National  Park  & 
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Preserve,  Alaska  from  January  1,  2001 
through  December  31,  2005. 
EFFECTIVE  DATE:  January  16.  2001. 
ADDRESSES:  National  Park  Service. 
Alaska  Support  Office,  Concessions 
Division,  2525  Gambell  St.,  Room  107, 
Anchorage,  AK,  99503;  telephone  907 
257-2594.  fax  907  264-5679. 
SUPPLEMENTARY  INFORMATION:  This 
contract  is  being  offered  to  the 
incumbent  concessioner — Katmailand, 
Inc.  on  a  sole-source  basis  in  accordance 
with  36  CFR  13.82(e).  The  visitor 
services  required  and/or  authorized  by 
this  contract  continue  to  be  consistent 
with  the  purposes  for  which  Katmai 
National  Park  &  Preserve  was 


established,  as  required  by  36  CFR 
13.82(e). 

Dated:  November  30,  2000. 
Paul  Anderson, 

Deputy  Regional  Director,  Alaska  Region. 
[FR  Doc.  00-32014  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMEffr  OF  THE  l^^■ERIOR 

National  Park  Service 

Extension  of  Expiring  Contracts  For 
Up  to  One  Year;  Correction 

AGENCY:  National  Park  Service,  Interior. 


ACTION:  Notice  of  correction. 

SUMMARY:  The  National  Park  Service 
published  notice  of  its  intention  to 
extend  certain  expiring  concession 
contracts  for  a  period  of  up  to  one  year 
in  the  Federal  Register  on  December  1 , 
2000  (pages  75296-75300).  Certain 
contracts  were  incorrectly  identified  or 
improperly  included  in  that  notice.  The 
following  corrections  should  be  made  to 
that  notice: 

1 .  The  following  contracts  are  no 
longer  in  existence  and  should  be 
deleted  from  the  list: 


Concessioner  identificatJon  no. 

Concessioner  name 

Park 

YELL135  

YELL142  

Linn  Brothers  Outfitting 

JR  Outfitting  &  Guide  Service  

Yellowstone  National  Park 
Yellowstone  National  Park 

YELL150  

YELL152  

Buffalo  Horn  Outfitters  

Crosslx)w  Outfitters  

Yellowstone  National  Park 
Yellowstone  National  Park 

YELL154  

Star  Valley  Llama  

Yellowstone  National  Park 

YELL163  

Bar  Diamond  G  

Yellowstone  National  Park 

YELL171  

Swift  Creek  Outfitters 

Yellowstone  National  Park 

2.  The  concessioners'  names  on  the  following  contracts  were  listed  incorrectly,  and  should  be  changed  as  follows: 


Concessk}ner  klentifk^tkx)  no. 

Concessioner  name 

Park 

JODR007 

Goosewing  Ranch  Snowmobile  Salaries  

John  D.  Rockefeller  Memorial  Parkway 
John  D.  Rockefeller  Memorial  Parkway 
Yellowstone  National  Park 

JODR012 

Cowtx)y  Village  Resort  

YELL107  

Wyoming  Backcountry  Adventures 

YELL108 

YELL137  

Bleu  Sky  Pack  Station,  Inc  

Miller's  Wildemess  Park  Trips  

Yellowstone  National  Pari< 
Yellowstone  National  Park 

YELL147  

Farvalley  Ranch  

Yellowstone  National  Park 

YELL149  

T  Lazy  T  Outfitters 

Yellowstone  National  Park 

YELL156  

Two  Ocean  Pass  Ranch 

Yellowstone  National  Park 

YELL159  

Ron  Dube's  WiWemess  Adventures 

Yellowstone  National  Park 

YELL164  

YELL301  ,. 

Covered  Wagon  Ranch  

Loomis  Enterprises  

Yellowstone  National  Park 
Yellowstone  National  Park 

YELL400  

Ace  Snowmobile  Tours 

Yellowstone  National  Park 

YELL408  

Two  Top  Snowmobile  Tours 

Yellowstone  National  Park 

EFFECTIVE  DATE:  December  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service, 
Washington,  DC  20240,  Telephone  (202) 
565-1210. 

Dated:  December  11,  2000. 

Richard  G.  Ring, 

Associate  Director.  Park  Operations  and 
Education. 

[FR  Doc.  00-32015  Filed  12-14-00;  8:45  am] 
BILUNG  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Tallgrass  Prairie  National  Preserve, 
Kansas 

ACTION:  Record  of  Decision. 


Introduction:  The  National  Park 
Service  has  prepared  the  Final  General 
Management  Plan/Final  Environmental 
Impact  Statement  (GMP/EIS)  for 
Tallgrass  Prairie  National  Preserve, 
Kansas.  This  Record  of  Decision  is  a 
statement  of  the  decisions  made,  other 
alternatives  considered,  the  basis  for  the 
decision,  the  environmentally  preferable 
alternative,  measures  proposed  to 
mitigate  environmental  harm,  and 
public  involvement  in  the  decision- 
making process. 

Decision:  The  National  Park  Service 
will  implement  the  proposed  action  as 
described  in  the  Preferred  Alternative 
and  the  Actions  Common  to  all  Action 
Alternatives  sections  of  the  General 
Management  Plan/Environmental 
Impact  Statement  issued  in  September 
2000. 

Summary  of  the  Selected  Action:  The 
goal  of  the  selected  action  is  the 


integrated  management  of  the  natural 
and  cultural  resources  of  the  preserve. 
Two  fundamental  ideas  form  the  basis 
for  the  preferred  alternative:  (1) 
Tallgrass  Prairie  National  Preserve  has 
been  established  as  a  unit  of  the 
National  Park  System  to  preserve, 
protect,  and  interpret  for  the  public  a 
remnant  of  the  once  vast  tallgrass  prairie 
ecosystem,  and  (2)  this  remnant  exists 
today  because  of  a  complex  history  of 
interaction  between  people  and  the 
land.  The  proposed  management  plan 
seeks  to  reflect  this  long  history  of 
interaction.  Management  areas  will  be 
designated  to  provide  guidance  for 
implementing  desired  future  conditions 
and  visitor  experience  goals. 

The  National  Park  Service  (NPS)  will 
enter  into  a  long-term  legal  agreement 
with  the  landowner,  the  National  Park 
Trust  (NPT),  to  manage  the  preserve. 
Initially,  the  NPS  will  acquire,  through 


donation,  approximately  29  acres  of 
land  from  the  NPT  that  includes  the 
historic  ranch  headquarters  and  the 
Lower  Fox  Creek  School  areas. 

The  preserve  will  be  managed  to 
maintain  and  enhance  the  tallgrass 
prairie  within  its  boundaries  through 
the  use  of  fire  emd  historic  and 
contemporary  grazing  regimes  in 
different  combinations  that  vary  over 
time  and  location.  Prescribed  fire 
applications  will  make  use  of  roads, 
fences,  stream  courses,  topography,  and 
burn  frequencies  to  create  a  varied 
landscape  or  vegetative  mosaic  that  will 
help  maintain  and  enhance  the  tallgrass 
prairie  and  will  encourage  the  wide 
variety  of  native  plant  and  animal  life 
associated  with  the  prairie.  Grazing 
regimes  will  include  cattle  and  bison, 
separated  by  adequate  fencing. 

Decisions  regarding  naturaJand 
cultural  resources  will  be  guided  by 
information  generated  through  research 
and  by  ongoing  inventory  and 
monitoring  programs. 

Riparian  areas  will  be  protected  from 
erosion  and  further  loss  of  vegetation. 
Some  bottomland  prairie  will  be 
restored.  Springs,  seeps,  and  associated 
streams  will  receive  additional 
protection  if  they  are  found  to  contain 
unique  or  rare  native  plant  or  animal 
species. 

Some  agricultural  crops  will  be 
planted  to  create  a  historic  scene,  but  no 
alien,  non-indigenous  species  will  be 
introduced  into  riparian  areas  or  areas 
of  native  prairie.  Existing  exotic  species 
that  could  impact  preserve  resources  in 
a  negative  manner,  or  could  spread 
rapidly,  will  be  removed  or  controlled 
where  practical. 

Significant  archeological  and 
ethnological  sites  will  be  preserved  and 
protected,  and  public  access  to  these 
sites  will  be  controlled.  Specific 
resources  may  be  made  accessible  to 
culturally  affiliated  tribes  or 
traditionally  associated  groups  by 
request.  Any  identified  American  Indian 
sacred  sites  will  be  protected,  with 
access  for  sacred  ceremonies  allowed  to 
appropriate  tribes. 

"The  ranching  character  of  the  area 
encompassing  the  historic  ranch 
headquarters  and  the  Lower  Fox  Creek 
School  will  be  retained,  with  the 
buildings,  associated  structures,  and 
landscape  features  restored, 
rehabilitated,  and/or  preserved. 

A  primary  visitor  information  and 
orientation  area  will  be  developed  near 
the  junction  of  State  Route  177  and  U.S. 
50,  near  Strong  City.  A  variety  of  visitor 
activities  and  facilities  appropriate  for  a 
national  preserve  will  provide  for  a 
range  of  opportunities,  time 
commitments,  and  levels  of  physical 
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exertion.  A  range  of  on-site  interpretive 
and  educational  programs  will  be 
offered,  focusing  on  the  natural  history 
of  the  tallgrass  prairie,  ranching  in  the 
Flint  Hills,  and  American  Indian  history 
and  culture.  A  public  transportation 
system,  such  as  a  shuttle,  will  be 
developed  using  existing  roads  and 
roadbeds  to  provide  transportation, 
interpretive  tours,  and  access  to  the 
prairie. 

Lands  east  of  the  Fox  Creek 
bottomland  will  provide  day  use 
opportunities  for  visitors  to  explore  the 
prairie  and  its  associated  human 
history. 

The  NPS  will  actively  seek 
partnerships  and  opportunities  for 
cooperation  with  local  communities, 
government  agencies,  nonprofit 
organizations,  and  other  entities  that 
may  have  an  interest  in  helping  to 
achieve  the  preserve's  desired  futiires. 

Other  Alternatives  Considered 

Alternative  A.  "No  Action. "  Tallgrass 
Prairie  National  Preserve  represents  an 
unusual  situation  in  which  to  explore  a 
"no  action"  alternative.  The  preserve  is, 
and  will  remain,  under  the  ownership  of 
the  National  Park  Trust  (NPT),  yet 
Congress  has  authorized  the  National 
Park  Service  (NPS)  to  manage  the  land. 
Currently  an  interim  cooperative 
agreement  is  in  place  to  allow  the  NPT 
and  the  NPS  to  work  together  to  address 
the  immediate  operational  needs.  It  is 
assumed  that  under  this  alternative  the 
NPT  would  continue  to  own  all  the  land 
and  the  NPS  would  continue  to  provide 
minimal  management,  in  accordance 
with  the  terms  of  the  interim  agreement. 

A  35-year  grazing  lease  would 
continue  on  98  percent  of  the  preserve. 
Current  practices  include  early 
intensive  stocking  and  annual  burning 
of  all  the  leased  acreage.  An  access 
agreement  between  the  NPT  and  the 
lessee  would  determine  public  access  to 
preserve  lands.  Brome  would  continue 
to  grow  on  preserve  lands  and  riparian 
areas  would  continue  to  be  used  by 
cattle. 

Historic  structures  and  portions  of  the 
landscape  would  receive  routine  or 
limited  maintenance. 

Alternative  B.  The  primary  focus  of 
this  alternative  would  be  on  the  cultural 
resources  of  the  preserve.  The  majority 
of  the  preserve  would  be  designated  a 
cultural  area,  where  most  of  the  cultural 
resources  would  be  restored,  stabilized, 
or  preserved,  and  visitor  access  to  these 
resources  would  be  maximized.  A  small 
area  of  the  preserve  would  be  set  aside 
for  prairie  enhancement  activities  and 
low-impact  visitor  activities.  Motorized 
traffic  would  be  limited  and  visitor 


opportunities  would  require  greater 
time  commitments  and  moderate  effort. 

Alternative  C,  The  primary  focus  of 
this  alternative  would  be  on  offering 
diverse  visitor  opportunities.  There 
would  be  management  areas  within  the 
preserve  for  moderate  use  and  an  area 
for  dispersed  use.  The  moderate  use 
area  would  offer  public  transportation, 
while  the  dispersed  use  area  would  be 
restricted  to  nonmotorized  means  of 
access.  Cultural  resources  representing 
"best  examples"  of  the  story  of  human 
interaction  with  the  prairie  woidd  be 
restored  and  preserved,  others  would  be 
stabiUzed.  Cattle  operations  would 
include  cow-calf  and  season-long 
grazing  to  allow  visitors  the  opportunity 
to  observe  ranching  operations  in  all 
seasons.  Prairie  enhancement  activities 
would  occur  in  the  dispersed  use  area. 

Alternative  D.  This  altemative  would 
offer  a  "two-pronged"  focus  on  ranching 
and  tallgrass  prairie  management. 
Demonstrations  of  ranching  activities 
would  occur  and  traditional  row  crops 
would  be  planted  in  some  areas  to  re- 
create the  historic  agricultural  and 
ranching  scene.  Cultural  resources 
would  be  maintained  and  used 
adaptively  for  ranch  operations, 
demonstrations,  and  visitor  facilities. 
Prairie  management  would  be  designed 
to  promote  diversity  of  native  species. 

Altemative  E.  The  primary  focus  of 
this  altemative  would  be  on  enhancing 
the  tallgrass  prairie  ecosystem, 
including  its  associated  creeks,  springs, 
and  seeps.  Management  activities  would 
be  designed  to  establish  a  dynamic 
mosaic  of  successional  stages  resulting 
from  the  interaction  of  climate,  fire,  and 
grazing.  More  than  half  the  preserve 
would  consist  of  a  large  native  ungulate 
management  area  where  visitor  access 
would  be  limited.  Other  areas  of  the 
preserve  would  offer  visitors  more 
access  and  opportimities,  such  as 
demonstrations  of  traditional  cattle 
ranching  practices  and  demonstrations 
of  altemative  prairie  management 
practices.  Cultural  resources  in  the 
ranch  headquarters  and  Lower  Fox 
Creek  School  areas  would  be  preserved 
and  protected. 

The  following  two  additional 
alternatives  were  considered  but 
rejected  early  in  the  planning  process: 

Altemative  F.  Under  this  altemative 
the  preserve  would  have  been  managed 
as  a  modem  working  ranch.  Historic 
structures  woidd  have  been  adaptively 
used  and  other  structiu^s  would  have 
been  updated  and  improved  to  meet 
modem  needs.  Prairie  enhancement 
activities  probably  would  not  have 
occurred  to  a  large  extent,  due  to  the 
need  for  profitability.  Visitor  access  to 
the  prairie  and  to  the  historic  ranch 
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headquarters  area  would  have  been 
limited  for  safety  reasons,  though 
visitors  would  have  had  the  opportunity 
to  observe  how  cattle  are  raised  for 
market  today. 

Rehabilitation,  restoration,  and 
maintenance  of  the  cultural  resources 
and  visitor  access  to  those  resources 
would  have  been  very  limited  due  to 
safety,  liability  concerns,  and  costs, 
hnportant  elements  of  preservation  and 
interpretation  would  be  missing, 
including  many  of  the  cultural 
landscape  elements.  Significant  changes 
might  have  been  necessary  to  make  the 
structures  and  facilities  usable  and 
efficient  for  ranching  operations.  These 
changes  could  have  conflicted  with  the 
needs  for  interpretation,  historic 
preservation,  and  visitor  use. 

Elements  of  the  legislation,  purpose, 
mission,  desired  futures,  and  visitor 
experience  goals  could  not  have  been 
met  under  this  alternative,  because  of 
safety,  liability,  and  costs.  The  need  to 
provide  for  operational  efficiencies  and 
profits  in  a  modem  ranching  operation 
also  could  not  be  met. 

Alternative  G.  Under  this  alternative, 
the  majority  of  preserve  lands  would 
have  been  managed  as  a  wilderness 
area.  The  historic  ranch  headquarters 
and  Lower  Fox  Creek  School  areas 
would  have  been  preserved,  but  most 
other  developments  would  have  been 
removed  in  order  to  restore  all  natural 
processes  and  enhance  the  prairie  to  the 
greatest  extent  possible.  Visitor  use 
would  have  been  limited  to 
nonmotorized  and  dispersed  activities. 

Alternative  G  placed  the  greatest, 
almost  exclusive,  emphasis  on  the 
natiu-al  resources.  Therefore,  important 
elements  associated  with  the 
restoration,  rehabilitation,  and 
maintenance  of  the  cultural  resources, 
including  the  cultural  landscapes, 
would  have  been  lost  through  this 
alternative.  Visitor  understanding  and 
appreciation  of  the  history  of  human  use 
of  the  preserve  area  would  not  have 
occiirred  with  this  alternative, 
particularly  in  relationship  to  the 
ranching  resources. 

Environmentally  Preferable 
Alternative:  The  environmentally 
preferable  alternative  is  defined  as  "the 
alternative  or  alternatives  that  will 
promote  the  national  environmental 
policy  as  expressed  in  Section  101  of 
the  National  Environmental  Policy  Act. 
Ordinarily,  this  means  the  alternative 
that  causes  least  damage  to  the 
biological  and  physical  environment;  it 
also  means  the  alternative  that  best 
protects,  preserves,  and  enhances 
historic,  cultural,  and  natural  resources" 
{"Forty  Most  Asked  Questions 
Concerning  Council  on  Environmental 


Quality's  [CEQl  National  Environmental 
Policy  Act  Regulations,"  1981). 

The  last  clause  within  this  guidance 
is  particularly  relevant  in  identifying 
the  environmentally  preferable 
alternative  for  the  Tallgrass  Prairie 
National  Preserve  general  management 
plan.  Public  Law  104-333  sets  forth  two 
purposes  for  the  preserve.  First,  the 
preserve  was  established  ".  .  .to 
preserve,  protect,  and  interpret  for  the 
public  an  example  of  a  tallgrass  prairie 
ecosystem  .  .  ."  Second,  the  preserve 
was  established  ".   .  ;  to  preserve  and 
interpret  for  the  public  the  historic  and 
cultural  values  represented  on  the 
Spring  Hill  Ranch."  Preserving  both  the 
natiu-al  and  culttiral  resources  that  are 
related  to  the  tallgrass  prairie  requires 
careful  balancing  to  ensure  that  neither 
type  of  resource  receives  inordinate 
adverse  impacts. 

In  consideration  of  the  dual  purposes 
for  which  the  preserve  was  established, 
the  National  Park  Service  has  identified 
the  Preferred  Alternative  as  the 
environmentally  preferable  alternative. 
The  preferred  alternative  would  provide 
for  greater  expression  of  vegetative 
species  diversity  than  other  alternatives, 
and  would  have  the  lower  impacts  to 
vegetation  from  visitation  and 
development.  The  alternative  would 
provide  for  the  greater  knowledge  of 
natiiral  resources  because  of  the 
emphasis  on  intensive  inventory  and 
monitoring  programs  and  external 
research. 

Alternative  E  shares  these  advantages. 
Alternative  E  also  would  provide  for 
greater  improvement  to  water  quality. 
However,  Alternative  E  would  allow  for 
more  deterioration  of  cultvu-al  resources 
(as  the  emphasis  of  the  alternative 
would  be  on  the  protection  of  the 
tallgrass  prairie  ecosystem).  The 
Preferred  Alternative,  therefore, 
provides  for  more  holistic  protection  of 
the  preserve's  resources. 

Basis  for  Decision:  While  developing 
the  various  preliminary  management 
alternatives,  and  through  feedback  from 
consultants  and  the  public,  the  major 
focus  of  the  proposed  action  was 
crystallized:  the  preserve  represents  a 
small  remnant  of  the  once  vast  tallgrass 
prairie  and  it  is  the  long  history  of 
interaction  of  people  with  this  land  that 
has  allowed  that  remnant  to  survive  to 
this  day.  Thus,  it  was  determined  that 
the  integration  of  the  management  of  the 
cultural  and  natural  resources,  reflecting 
this  long  relationship  of  people  and 
land,  would  be  vital  to  the  future 
protection  of  those  resources  and  the 
interpretation  of  the  story  of  the 
preserve.  With  that  end  in  mind,  the 
proposed  action  was  developed  out  of 
the  existing  alternatives.  It  fully 


supports  the  park's  purpose  and 
significance;  it  accomplishes,  to  a  great 
extent,  the  desired  futures  for  the 
preserve;  and  it  offers  a  broad  level  of 
both  resource  protection  and  visitor 
opportunities. 

Measures  Proposed  to  Mitigate 
Environmental  Harm:  All  practicable 
measures  to  avoid  or  minimize 
environmental  impacts  that  could  result 
from  implementation  of  the  selected 
action  have  been  identified  and 
incorporated  into  the  selected  action. 
These  measures  are  identified  in  the 
GMP/EIS.  They  include,  but  are  not 
limited  to,  monitoring  and  management 
of  natural  and  cultural  resources, 
monitoring  and  management  of  visitor 
use,  and  continuing  consultation  with 
appropriate  entities.  Many  other 
mitigation  measures  are  described  in  the 
GMP. 

Since  the  GMP/EIS  offers  a  broad  plan 
for  the  future,  specific  project  and 
implementation  plans  will  be  developed 
later.  These  will  be  developed  in 
compliance  with  the  National 
Envirormaenlal  Policy  Act,  the  National 
Historic  Preservation  Act,  and  other 
applicable  federal  and  state  laws  and 
regulations  prior  to  project  clearance 
and  implementation. 

Public  Involvement:  Five  newsletters 
were  produced;  the  first  four  issues 
went  to  all  postal  patrons  in  Chase 
County,  to  relevant  agencies  and 
organizations,  and  to  those  requesting  to 
be  on  the  mailing  list.  Chase  Coimty 
residents  who  requested  to  remain  on 
the  list  were  included  in  the  mailing  of 
the  fifth  issue.  The  planning  mailing  list 
currently  contains  approximately  1 ,435 
addresses. 

Informational  open  houses  have  been 
held  throughout  the  planning  process. 
Two  were  held  in  July  1997,  in 
Cottonwood  Falls  and  Topeka,  to 
introduce  the  planning  team  and  to 
explain  the  planning  process.  Two  were 
held  in  October  1997,  in  Emporia  and 
Council  Grove,  to  provide  an 
opportunity  for  the  public  to  ask 
questions  about  planning  activities  and 
to  share  information.  One  himdred 
forty-one  people  attended  these 
meetings.  Two  hundred  sixty-seven 
written  comments  were  received  early 
in  the  planning  effort,  expressing 
thoughts  and  concerns  about  a  vision  for 
the  future  of  the  preserve. 

In  June  1998,  when  the  preliminary 
management  alternatives  were 
developed,  four  open  houses  were  held 
to  present  these  alternatives:  one  each  in 
Strong  City,  Wichita,  Council  Grove, 
and  Lawrence.  A  total  of  245  people 
attended  those  meetings,  and  during  the 
comment  period,  324  written  comments 
were  received. 


Open  houses  were  again  held  in  these 
four  cities  and  in  Topeka,  in  February 

1999,  when  the  draft  preferred 
alternative  was  developed.  One  himdred 
fifty-six  people  attended  these  meetings; 
215  written  comments  were  received. 

About  500  copies  of  the  Draft  GMP/ 
EIS  were  distributed  to  the  public, 
interest  groups,  and  government 
agencies  in  late  1999.  In  conjunction 
with  the  60-day  public  review  of  the 
Draft  GMP/EIS  open  houses  were  held 
in  Cottonwood  Falls,  Wichita,  and 
LaviTence.  A  total  of  70  people  attended 
these  open  houses.  During  the  comment 
period,  69  written  public  comments 
were  received.  Copies  of  the  plan  were 
available  for  review  in  local  government 
offices  and  libraries. 

The  Tallgrass  Prairie  National 
Preserve  worldwide  website 
(MTvw.nps.gov/tapr)  has  contained 
planning  information  since  Jime  1997, 
and  electronic  comment  sheets  were 
posted  there  during  the  public  conmient 
period  for  the  preliminary  alternatives, 
draft  preferred  alternative,  and  Draft 
GMP/EIS.  Approximately  87  conmients 
were  received  through  that  mediiun. 

Newsletters  and  response  forms  were 
available  at  the  preserve's 
administrative  offices  in  Cottonwood 
Falls,  Kansas  as  well  as  at  the  historic 
ranch  headquarters,  two  miles  north  of 
Strong  City,  Kansas. 

Conclusion:  A  notice  of  availability 
for  the  General  Management  Plan/ 
Environmental  Impact  Statement  for 
Tallgrass  Prairie  National  Preserve  was 
published  in  the  Federal  Register  by  the 
Environmental  Protection  Agency  on 
October  20,  2000  and  the  30-day  no- 
action  period  ended  on  November  20, 

2000.  The  National  Park  Service 
distributed  approximately  315  copies  of 
the  Final  GMP/EIS  during  this  period. 
Eight  letters  commenting  on  the  Final 
GMP/EIS  were  received.  These  letters 
either  expressed  support  for  the 
preferred  alternative,  repeated  issues 
already  addressed  in  responses  to 
comments  on  the  draft  document,  or 
raised  issues  more  appropriately 
addressed  in  follow-up  implementation 
planning.  No  changes  to  the  GMP/EIS 
were  made  in  response  to  comments  on 
the  final  document. 

The  above  factors  and  considerations 
justify  the  selection  of  the  final  plan,  as 
described  in  the  "Proposed  Action"  and 
"Actions  Common  to  All  Action 
Alternatives"  sections  of  the  Final 
Environmental  Impact  Statement.  The 
General  Management  Plan  is  hereby 
approved. 


Recommended: 

Dated:  December  4,  2000. 
Stephen  T.  Miller, 

Superintendent.  Tallgrass  Prairie  National 
Preserve. 

Approved: 

Dated:  December  5,  2000. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
[FR  Doc.  00-31914  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Colorado  River  Interim  Surplus  Criteria 

agency:  Bureau  of  Reclamation, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  for  the 
proposed  adoption  of  Colorado  River 
Interim  Surplus  Criteria:  FES  00  52. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  and 
the  Council  on  Environmental  Quality's 
Regulations  for  Implementing  the 
Procediu-al  Provisions  of  NEPA,  the 
Bureau  of  Reclamation  (Reclamation), 
has  issued  a  Final  Environmental 
Impact  Statement  (FEIS)  on  the 
proposed  adoption  of  specific  criteria 
imder  which  surplus  water  conditions 
may  be  determined  in  the  Lower 
Colorado  River  Basin  during  the  next  15 
years. 

DATES:  Reclamation  will  issue  a  Record 
of  Decision  no  sooner  than  January  16, 
2001. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  locations  and  addresses 
where  copies  of  the  doaunent  may  be 
reviewed. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Ms. 
Jayne  Harkins  at  the  above  address  or 
telephone  Ms.  Harkins  at  (702)293- 
8785.  The  FEIS  is  available  for  viewing 
on  the  Internet  at  http://www.lc.usbr.gov 
and  http://www.uc.usbr.gov.  Copies  of 
the  FEIS,  in  the  form  of  a  printed 
docimient  or  on  compact  disk,  are 
available  upon  written  request  to  Ms. 
Janet  Steele,  Attention  BCOO-4601,  PO 
Box  61470,  Boulder  City,  Nevada 
89006-1470,  Telephone:  (702)  293- 
8785,  or  by  fax  at  (702)  293-8042. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  (Secretary) 
manages  the  lower  Colorado  River 
system  in  accordance  with  federal  law 
(including  the  provisions  of  the  1964 
U.S.  Supreme  Court  decree,  as 
supplemented,  in  Arizona  v.  California 


(the  Decree),  the  Colorado  River  Basin 
Project  Act  of  1968  (CRBPA)  and  Long 
Range  Operating  Criteria  (LROC) 
adopted  pursuant  to  the  CRBPA). 
Within  this  legal  framework,  the 
Secretary  makes  annual  determinations 
regarding  the  availability  of  surplus 
water  from  Lake  Mead  by  considering 
various  factors,  including  the  amoimt  of 
water  in  storage  and  predictions  for 
natural  nmoff.  Pursuant  to  Article  n(B)2 
of  the  Decree,  if  there  exists  sufficient 
water  available  in  a  single  year  for 
pumping  or  release  from  Lake  Mead  to 
satisfy  annual  consimiptive  use  in  the 
states  of  California,  Nevada,  and 
Arizona  in  excess  of  7.5  million-acre 
feet  (maf),  such  water  may  be 
determined  by  the  Secretary  to  be  made 
available  as  "surplus"  water.  The 
Secretary  is  authorized  to  determine  the 
conditions  upon  which  such  water  may 
be  made  available. 

The  purpose  of  and  need  for 
establishing  interim  siuplus  criteria  is  to 
assist  the  Secretary  in  making  annual 
determinations  of  siuplus  conditions, 
and  vdll  afford  entities  that  have 
contracted  for  surplus  water  a  greater 
degree  of  predictability  with  respect  to 
the  annual  existence  of  siuplus  water 
available  for  diversion.  This  greater 
predictability  would  assist  these  entities 
in  the  management  of  their  water 
resources. 

The  FEIS  presents  five  possible  action 
alternatives  for  implementation,  plus  a 
No  Action  Alternative.  The  action 
alternatives  have  been  formulated  to  be 
consistent  with  applicable  federal  law 
and  would  serve  to  implement  Article 
m  (3)(B)  of  the  LROC,  described  above. 
The  five  potential  action  alternatives  are 
(1)  "Flood  Control  Alternative,"  which 
would  provide  surplus  water  only  when 
flood  control  releases  from  Lake  Mead 
are  needed,  (2)  "Basin  States 
Alternative"  (Preferred  Alternative),  (3) 
"Six  States  Alternative"  and  (4) 
"California  Alternative,"  all  of  which 
specify  various  Lake  Mead  water  surface 
elevations  to  be  used  as  "triggers"  to 
indicate  when  surplus  conditions  exist; 
and  (5)  "Shortage  Protection 
Alternative,"  which  is  based  on 
maintaining  an  amount  of  water  in  Lake 
Mead  necessary  to  provide  a  normal 
annual  supply  of  7.5  maf  for  the  Lower 
Division,  1.5  maf  for  Mexico  and  storage 
necessary  to  provide  an  80  percent 
protection  for  the  critical  Lake  Mead 
water  elevation  of  1083  mean  sea  level 
(minimimi  power  generation  elevation). 

Libraries  Where  the  Draft  EIS  Is 
Available  for  Public  Review 

•  Department  of  the  Interior,  Natural 
Resources  Library,  1849  C  Street,  NW, 
Washington,  DC  20240. 
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•  Lower  Colorado  Regional  Office,  PO 
Box  61470.  Boulder  City,  Nevada 
89006-1470. 

•  Phoenix  Area  Office,  Concorde 
Commerce  Center,  2222  West  Dunlap 
Ave.,  Suite  100,  Phoenix,  Arizona 
85069-1169. 

•  Yuma  Area  Office,  7301  Calle  Aqua 
Salada,  Yiuna,  Arizona,  85366-7504. 

•  Upper  Colorado  Regional  Office, 
125  South  State  St.,  Room  6107.  Salt 
Lake  City,  Utah  84138-1102. 

•  Boulder  City  Library,  813  Arizona, 
Boulder  City,  NV  89005. 

•  Henderson  District  Public  Library. 
280  South  Water  St..  Henderson,  NV 
89015. 

•  Los  Angeles  Central  Library,  630  W 
5th  St.  Los  Angeles,  CA  90071. 

•  San  Diego  Central  Library,  820  E 
St.,  San  Diego,  CA  92101. 

•  Salt  Lake  City  Public  Library,  209  E 
500  S.,  Salt  Lake  City,  UT  84111. 

•  Albuquerque  Public  Library,  501 
Copper  Ave.  NTW,  Albuquerque,  NM 
87102. 

•  Denver  Public  Library,  10  W  14th 
Ave.  Pkwy,  Denver,  CO  80204. 

•  Laramie  County  Library,  2800 
Central  Ave.,  Cheyenne,  WY  82001. 

•  Phoenix  Public  Library  (Burton  Barr 
Central),  1221  N.  Central  Ave.,  AZ 
85004. 

•  Government  Reference  Library,  c/o 
Jo  Reister,  Tucson  Pima  Main  Library, 
101  North  Stone  Avenue,  Tucson,  AZ 
85701. 

•  Mohave  County  Library,  1170 
Hancock  Rd.,  Bullhead  City.  AZ  86442. 

•  San  Bernardino  Coimty  Library, 
1111  Bailey  Ave.,  Needles,  CA  92363. 

•  Lake  Havasu  City  Library.  1787 
McCulloch  Blvd.  North,  Lake  Havasu 
City.  AZ.  86403. 

•  Parker  Public  Library.  1001  South 
Navajo  Ave.,  Parker,  AZ  85344. 

•  Palo  Verde  Valley  Library,  125  W. 
Chanslor  Way.  Blythe.  CA  92225. 

•  Yuma  County  Library,  350  S.  3rd 
Ave.,  Yuma,  AZ  85364. 

Dated:  December  5,  2000. 
Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance,  Department  of  the  Interior. 
(FR  Doc.  00-31962  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  renewed 
approval  for  the  collection  of 
information  luider  30  CFR  part  840, 
Permanent  Program  Inspection  and 
Enforcement  Procedures.  The  collection 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
information  collection  request  describes 
the  nature  of  the  information  collection 
and  the  expected  biuden  and  cost. 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  January 
16,  2001,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  for  the  collection  of 
information  in  30  CFR  part  840, 
Permanent  Program  Inspection  and 
Enforcement  Procedures.  OSM  is 
requesting  a  3 -year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
vmless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of  * 

information  is  1029-0051  and  codified 
at  30  CFR  840.10. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on 
September  22,  2000  (65  FR  57371).  No 
comments  were  received.  This  notice 
provides  the  public  with  an  additional 
30  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Permanent  Program  Inspection 
and  Enforcement  Procedures,  30  CFR 
Part  840. 

OMB  Control  Number.  1029-0051. 


Abstract:  This  provision  requires  the 
regulatory  authority  to  conduct  periodic 
inspections  of  coal  mining  activities, 
and  prepare  and  maintain  inspection 
reports  for  the  public  review.  This 
information  is  necessary  to  meet  the 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
and  its  public  participation  provisions. 
Public  review  assures  the  public  that  the 
State  is  meeting  the  requirements  for  the 
Act  and  approved  State  regulatory 
program. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once, 
monthly,  quarterly,  annually. 

Description  of  Respondents:  State 
Regulatory  Authorities. 

Total  Annual  Responses:  99,013. 

Total  Annual  Burden  Hours:  578,509. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
biu-den  on  respondents,  such  as  use  of 
automated  mieans  of  collection  of  the 
information,  to  the  following  addresses. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 

ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  the  Interior  Desk  Officer, 
725  17th  Street,  NW,  Washington,  DC 
20503.  Also,  please  send  a  copy  of  yoiu' 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW.,  Room  210-SIB.  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated:  December  11,  2000. 
Richard  G.  Bryson, 

Chief.  Division  of  Regulatory  Support. 

[FR  Doc.  00-32040  Filed  12-14-00;  8:45  am] 

BILUNG  COOC  4310-05-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sumbission  for  OMB  Review; 
Comment  Request 

December  7.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 


individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS.  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ((202)  693-4127  or  by  E-mail 
to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA. 
and  VETS  contact  Darrin  King  ((202) 
693^129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA.  OSHA.  PWBA,  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington.  DC 
20503  (202)  395-7316.  vdthin  30  days 


from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Multiple  Worksite  Report 
(MWR)  and  the  Report  of  Federal 
Employment  and  Wages  (RFEW). 

OMB  Number:  1220-0134. 

Affected  Public:  Business  or  other  for- 
profit  institutions;  not  for-profit 
institutions;  Federal  Government;  and 
State,  Local  or  Tribal  government. 

Frequency:  Quarterly. 


Form  no. 


BLS  3020  (MWR) 
BLS  3021  (RFEW) 

Totals  


Total 
respondents 


112,783 
1,984 

114,767 


Respondent 


Non-Federal 
Federal  


Total 
responses 


Total  annualized  capitaliftartup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  States  use  the  Multiple 
Worksite  Report  to  collect  employment 
and  wages  data  by  worksite  from 
employers  covered  by  State 
Unemployment  Insurance  which  are 
engaged  in  multiple  operations  within  a 
State.  These  data  are  used  for  sampling, 
benchmarking,  and  economic  analysis. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  00-31988  Filed  12-14-00;  8:45  am] 

BILLING  CODE  4510-24-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 


laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March,  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payble  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


451,132 
7,936 

459,068 


Average  time 
per  response 
(in  minutes) 


22J2 
22.2 


Total  burden 
(hours) 


166.919 
2,936 


169,855 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  irom 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 


V' 
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Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  the  following  General  Wage 
Determination  Decisions: 


MEOOOOl  7— See 
ME000018— See 
ME000019— See 
ME000020— See 
ME000021— See 
ME000022— See 
MEOOO023— See 
ME00O024— See 
ME000025— See 
ME00002&— See 
ME000027— See 
ME0O0028— See 
ME000030— See 
ME000031— See 
ME000032— See 
ME0O0033— See 
ME0O0034— See 
ME0OO035— See 
ME0O0036— See 
ME0OOO37— See 
ME0O0038— See 


MEOOOOl  6 

ME000004 

ME000005 

ME000005 

ME000005  and  ME0000008 

ME000007 

ME000008 

MEOOOOl  5 

MEOOOOl  2 

ME000006 

ME000006 

ME000029 

ME000003 

ME000009 

MEOOOOl  0 

ME000009 

ME000009 

ME000009 

ME000009  and  MEOOOOl  1 

ME000005 

ME000005 


Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c){2)(i){A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociunent 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

VOLUh4EI 

NEW  HAMPSHIRE 

NH000003  (FEB.  11,  2000) 

voLU\a:n 

PENNSYLVANIA 
PA000012  (FEB.  11.  2000) 

VOLUME  HI 

FLORIDA 

FL000017  (FEB.  11,  2000) 
SOUTH  CAROLINA 

SC000023  (FEB.  11,  2000) 

VOLUME  IV 
MICHIGAN 


M1000013  (FEB. 
MI000062  (FEB. 
MI000076  (FEB. 
MI000077  (FEB. 
MI000078  (FEB. 
MI000079 (FEB. 
MI000080  (FEB. 
MI000081  (FEB. 
MI000082  (FEB. 
MI000083  (FEB. 
MI000084  (FEB. 
MI000085  (FEB. 
MI00O087  (FEB. 
MI000088  (FEB. 
MI000099 (FEB. 
MIOOOIOO  (FEB. 
MIOOOlOl  (FEB. 

VOLUME  V 

IOWA 

L\000001  (FEB. 

IA000002  (FEB. 

IA000004  (FEB. 
KANSAS 

KS000008  (FEB. 

KS000009  (FEB. 

KS000016  (FEB. 

KS000019  (FEB. 

KS000020  (FEB. 

KS000021  (FEB. 

KSO0OO22 (FEB. 

KS000023 (FEB. 

KS000025 (FEB. 

KS000069  (FEB. 

KS000070  (FEB. 
NEBRASKA 

NE000003 (FEB. 

NEOOOOIO  (FEB. 
TEXAS 

TXOOOOOl  (FEB. 

TX0O0002  (FEB. 

TX000007  (FEB. 

TX000008  (FEB. 

TX000019  (FEB. 

TX000069  (FEB. 

TX000081  (FEB. 

VOLUME  VI 
NONE 


11,  2000) 
11,  2000) 
11,2000) 
11.  2000) 
11,2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,  2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,2000) 
11.  2000) 


11,2000) 
11,2000) 
11,  2000) 

11,  2000) 
11,2000) 
11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,2000) 
11,2000) 
11,2000) 
11,2000) 
11,  2000) 

11,2000) 
11,  2000) 

11,2000) 
11,  2000) 
11,2000) 
11,  2000) 
11,  2000) 
11,2000) 
11,2000) 


VOLUME  vn 

CALIFORNL\ 

CA000009 (FEB. 11, 2000) 
CA00O028  (FEB.  11,  2000) 

General  Wage  Determination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
fotmd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 


Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  reminder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  7th  day  of 
December,  2000. 
Terry  Sullivan, 

Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  00-31718  Filed  12-14-00;  8:45  am) 
BlUJNa  CODE  4510-27-41 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

December  11,  2000. 

FEDERAL  REGISTER  Citation  of 
previous  announcement:  Vol.  65,  No. 
236,  at  76669,  December  7,  2000. 

Previously  Announced 

TIME  AND  DATE:  2:00  p.m.,  Tuesday, 
December  12,  2000. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C. 
STATUS:  Open. 

CHANGES  IN  THE  MEETING:  The 
Commission  meeting  to  consider  and  act 
upon  Northern  Illinois  Steel  Supply  Co., 
Docket  No.  LAKE  99-78-RM.  etc..  has 
been  canceled.  No  earlier 
announcement  of  the  cancellation  was 
possible. 

Previously  Announced 

TIME  AND  DATE:  The  Commission 
meeting  will  commence  following  upon 
the  conclusion  of  the  Commission 
meeting  to  consider  Northern  Illinois 
Steel  Supply  Co..  Docket  No.  LAKE  99- 
7&-RM.  etc.,  which  commences  at  2:00 
p.m.  on  Tuesday,  December  12,  2000. 

place:  Room  6005,  6th  Floor,  1 730  K 
Street,  N.W.,  Washington,  D.C. 
STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  As  a  result 
of  the  cancellation  of  the  Commission 


meeting  to  consider  Northern  Illinois 
Steel  Supply  Co.,  Docket  No.  LAKE  99- 
78-RM,  etc.,  the  Commission  meeting  to 
consider  DiscipUnary  Proceeding, 
Docket  No.  D  2000-1,  will  commence  at 
2:00  p.m.  on  Tuesday,  December  12, 
2000.  No  earlier  announcement  of  the 
change  in  meeting  time  was  possible. 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

)ean  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  00-32193  Filed  12-13-00;  4:02  pm] 

BILUNG  CODE  6735-01-M 


U.S.  NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  eUi  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  Policy  Statement  for  the 
"Criteria  for  Guidance  of  States  and 
NRC  in  Discontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  By  States  Through  Agreement," 
Maintenance  of  Existing  Agreement 
State  Programs,  Request  for  Information 
through  the  Integrated  Materials 
Performance  Evaluation  Program 
(IMPEP)  Questionnaire,  and  Agreement 
State  Participation  in  IMPEP. 

2.  Current  OMB  approval  number: 
3150-0183. 

3.  How  often  the  collection  is 
required:  There  are  four  activities  that 
occur  under  this  collection:  IMPEP 
reviews  conducted  no  less  frequently 
than  every  four  years;  for  States 
interested  in  becoming  Agreement 
States;  participation  by  Agreement 
States  in  the  IMPEP  reviews;  and  aimual 
requirements  for  Agreement  States  to 
maintain  their  programs. 

4.  Who  is  required  or  asked  to  report: 
Any  State  receiving  Agreement  State 
status  by  signing  Section  274b 
agreements  with  the  NRC  and  any  State 


interested  in  becoming  an  Agreement 
State.  Presently,  there  are  32  Agreement 
States. 

5.  The  number  of  annual  respondents: 
32. 

6.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  or 
request:  For  States  interested  in 
becoming  an  Agreement  State: 
Approximately  4,300  hours.  For 
Agreement  State  participation  in  9 
IMPEP  reviews  (8  State  and  1  NRC 
Region):  324  hours  (an  average  of  36 
hours  per  review).  For  maintenance  of 
existing  Agreement  State  programs: 
239,040  hours  (an  average  of  7,470 
hours  per  State).  For  Agreement  State 
response  to  8  IMPEP  questionnaires:  424 
hours  (an  average  of  53  hours  per 
program).  The  total  number  of  hours 
annually  is  244,088  hours. 

7.  Abstract:  States  wishing  to  become 
an  Agreement  State  are  requested  to 
provide  certain  information  to  the  NRC 
as  specified  by  the  Commission's  Policy 
Statement,  "Criteria  for  Guidance  of 
States  and  NRC  in  Discontinuance  of 
NRC  Regulatory  Authority  and 
Assumption  Thereof  By  States  Through 
Agreement."  Agreement  States  need  to 
ensure  that  the  Radiation  Control 
Program  under  the  Agreement  remains 
adequate  and  compatible  with  the 
requirements  of  Section  274  of  the 
Atomic  Energy  Act  (Act)  and  must 
meuntain  certain  information.  NRC 
conducts  periodic  evaluations  through 
IMPEP  to  ensure  that  these  programs  are 
compatible  with  the  NRC's,  meet  the 
applicable  parts  of  the  Act,  and  are 
adequate  to  protect  public  health  and 
safety. 

Submit,  by  February  13,  2001, 
comments  that  address  the  following 
questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville, 
Maryland  20852.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 


60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  dfrected  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  |o.  Shelton, 

NBC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  00-31966  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  7590-01 -P 


U.S.  NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection: 
NRC  Forms  540  and  540 A.  Uniform 

Low-Level  Radioactive  Waste 
Manifest  (Shipping  Paper)  and 

Continuation  Page 
NRC  Forms  541  and  541  A,  Uniform 

Low-Level  Radioactive  Waste 
Manifest,  Container  and  Waste 

Description,  and  Continuation  Page 
NRC  Forms  542  and  542A,  Uniform 

Low-Level  Radioactive  Waste 
Manifest,  Index  and  Regional  Compact 

Tabulation 
NRC  Forms  540  and  540A:  3150-0164 
NRC  Forms  541  and  541A:  3150-0166 
NRC  Forms  542  and  542A:  3150-0165 

3.  How  often  the  collection  is 
required:  Forms  are  used  by  shippers 
whenever  radioactive  waste  is  shipped. 
Quarterly  reporting  or  less  frequent  is 
made  to  NRC  depending  on  specific 
license  conditions. 

4.  Who  is  required  or  asked  to  report: 
All  NRC-licensed  low-level  waste 
facilities.  All  generators,  collectors,  and 
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processors  of  low-level  waste  intended 
for  disposal  at  a  low-level  waste  facility 
must  complete  the  appropriate  forms. 

5.  The  number  of  annual  respondents: 
NRC  Form  540:  2,500  licensees 

NRC  Form  541:  2,500  licensees 
NRC  Form  542:  22  licensees 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request: 

NRC  Form  540:  2,238  (0.167  hours  per 

response) 
NRC  Form  541: 19,779  (1.48  hours  per 

response) 
NRC  Form  542:  126  (0.167  hours  per 

response) 

7.  Abstract:  NRC  Forms  540.  541,  and 
542,  together  with  their  continuation 
pages,  designated  by  the  "A"  suffix, 
provide  a  set  of  standardized  forms  to 
meet  Department  of  Transportation 
(DOT),  NRC.  and  State  requirements. 
The  forms  were  developed  by  NRC  at 
the  request  of  low-level  waste  industry 
groups.  The  forms  provide  imiformity 
and  efficiency  in  the  collection  of 
information  contained  in  manifests 
which  are  required  to  control  transfers 
of  low-level  radioactive  waste  intended 
for  disposal  at  a  land  disposal  facility. 
NRC  Form  540  contains  information 
needed  to  satisfy  DOT  shipping  paper 
requirements  in  49  CFR  Part  172  and  the 
waste  tracking  requirements  of  NRC  in 
10  CFR  Part  20.  NRC  Form  541  contains 
information  needed  by  disposal  site 
facilities  to  safely  dispose  of  low-level 
waste  and  information  to  meet  NRC  and 
State  requirements  regulating  these 
activities.  NRC  Form  542,  completed  by 
waste  collections  or  processors,  contains 
information  which  facilitates  tracking 
the  identity  of  the  waste  generator.  That 
tracking  becomes  more  complicated 
when  the  waste  forms,  dimensions,  or 
packagings  are  changed  by  the  waste 
processor.  Each  container  of  waste 
shipped  from  a  waste  processor  may 
contain  waste  from  several  different 
generators.  The  information  provided  on 
NRC  Form  542  permits  the  States  and 
Compacts  to  know  the  original 
generators  of  low-level  waste,  as 
authorized  by  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985,  so  they  can  ensure  that 
waste  is  disposed  of  in  the  appropriate 
Compact. 

Submit,  by  February  13,  2000, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 


3.  Is  there  a  way  to  enhance  the 
quality,  utility^and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dociunent  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site:  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the     ^ 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BISI@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  December,  2000. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shehon. 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  00-31967  Filed  12-14-00;  8:45  am] 
BIUINO  CODE  7590-01-M 


OFHCE  OF  MANAGEMErfT  AND 
BUDGET 

Preparing  and  Auditing  Direct  Loan 
and  Loan  Guarantee  Subsidies  Under 
the  Federal  Credit  Reform  Act 

agency:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  This  Notice  indicates  the 
availability  of  the  third  Financial 
Accounting  and  Auditing  Technical 
Release,  "Preparing  and  Auditing  Direct 
Loan  and  Loan  Guarantee  Subsidies 
under  the  Federal  Credit  Reform  Act." 
The  Federal  Accounting  Standards 
Advisory  Board  cleared  the  technical 
release  on  July  31,  1999.  Technical 
Release  No.  3  is  available  on  Financenet 
at  http://www.financenet.gov/ 
financenet/fed/aapc/technicl.htm. 
ADDRESSES:  Copies  of  Technical  Release 
No.  3  may  be  obtedned  free  of  charge 
from  the  Federal  Accounting  Standards 
Advisory  Board,  441  G  Street  NW, 
Mailstop  6K17V,  Washington,  DC  20548 
(telephone  202-512-7350). 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Zavada  (telephone:  202-395- 
3993).  Office  of  Federal  Financial 
Management.  Office  of  Management  and 
Budget,  725  17tii  Sti-eet.  N.W..  Room 
6025,  Washington.  DC  20503. 

Joshua  Gotbaum, 

Executive  Associate  Director  and  Controller. 
[FR  Doc.  00-32008  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  3110-01-U 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Reporting  on  Non-Valued  Seized  and 
Forfeited  Property 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  This  Notice  indicates  the 
availability  of  the  fourth  Financial 
Accounting  and  Auditing  Technical 
Release,  "Reporting  on  Non- Valued 
Seized  and  Forfeited  Property."  The 
Federal  Accounting  Standards  Advisory 
Board  cleared  the  technical  release  on 
July  31,  1999.  Technical  Release  No.  4 
is  available  on  Financenet  at  http:// , 
www.financenet.gov/financenet/fed/ 
aapc/technicl.htm. 

ADDRESSES:  Copies  of  Technical  Release 
No.  4  may  be  obtained  free  of  charge 
from  the  Federal  Accounting  Standards 
Advisory  Board,  441  G  Street,  NW, 
Mailstop  6K17V,  Washington,  DC  20548 
(telephone  202-512-7350). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Zavada  (telephone:  202-395- 
3993),  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  725  17th  Street,  NW,  Room 
6025,  Washington,  DC  20503. 

Joshua  Gotbaum, 

Executive  Associate  Director  and  Controller. 
[FR  Doc.  00-32009  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  311 0-01 -U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

interest  Assumption  for  Determining 
Variable-Rate  Premium;  interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 


rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premiimi  under  part 
4006  applies  to  premium  payment  years 
beginning  in  December  2000.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  January  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii){II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  seciuities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiiuns 
for  premium  payment  years  beginning 
in  December  2000  is  4.91  percent  (i.e., 
85  percent  of  the  5.78  percent  yield 
figiu-e  for  November  2000). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
jEmuary  2000  and  December  2000. 
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For  premium  payment  years 
beginning  in; 


January  2000  . 
February  2000 
March  2000  .... 

April  2000  

May  2000  

June  2000 

July  2000  

August  2000  .. 


The 

assumed 

interest 

rate 

is: 


5.40 
5.64 
5.30 
5.14 
4.97 
5.23 
5.04 
4.97 


For  premium  payment  years 
beginning  in: 

The 

assumed 

interest 

rate 

is: 

September  2000 

486 

October  2000 

November  2000  

December  2000  

4,96 
4.93 
4.91 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  xmder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  January 
2001  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appfindix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  day  of 
December  2000. 

David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  00-31991  Filed  12-14-00;  8:45  am) 

BILUNG  CODE  77(»-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Ramco  Energy  pic, 
American  Depositary  Shares 
(Representing  Ordinary  Shares, 
Nominal  Value  lOp  Per  Share)  File  No. 
1-14582 

December  11,  2000. 

Ramco  Energy  pic,  a  company 
organized  imder  the  laws  of  Scotland 
("Company"),  has  filed  aff  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
12d2-2(d)  thereimder,^  to  withdraw  its 
American  Depositary  Shares 
(representing  Ordinary  Shares,  nominal 
value  lOp  per  share)  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  ("Amex"). 

While  the  Company's  Security  is 
listed  and  registered  in  the  United 
States  on  the  Amex,  the  Company's 
related  Ordinary  Shares  are  listed  in 


•  15  U.S.C.  781(d). 
M7CFR240.12d2-2(d). 


England  on  the  Alternative  Investment 
Market  of  the  London  Stock  Exchange. 
The  Company  has  stated  that  the  trading 
volimie  for  its  Security  on  the  Amex  is 
very  limited.  In  order  to  avoid  the  direct 
and  indirect  costs  of  maintaining  the 
Amex  listing,  therefore,  the  Company's 
board  of  directors  imanimously 
approved  a  resolution  on  November  21, 
2000,  authorizing  the  Security's 
withdrawal  from  listing  and  registration 
on  the  Amex. 

The  Company  has  stated  in  its 
application  that  it  has  complied  with 
the  rules  of  the  Amex  governing  the 
volimtary  withdrawal  of  a  security  from 
listing  and  registration.  In  addition,  the 
Company  has  stated  that  its  application 
relates  solely  to  the  listing  and 
registration  of  its  Security  on  the  Amex 
and  shall  have  no  effect  on  the 
continued  listing  of  its  related  Ordinary 
Shares  on  the  Alternative  Investment 
Market  of  the  London  Stock  Exchange. 

Any  interested  person  may,  on  or 
before  January  3,  2001,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W.,  WashingtoB,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 

authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-31992  Filed  12-14-00:  8:45  am) 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Resource  Bankshares 
Corporation.  Common  Stock,  $1.50  Par 
Value)  File  No.  1-14319 

December  1 1 ,  2000. 

Resource  Bankshares  Corporation,  a 
Virginia  corporation  ("Company"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 


'17CFR200.30-3(a)(1). 
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1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $1.50  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC 
("Amex"). 

Counsel  for  the  Company  has  stated 
that  the  Security  has  been  approved  for 
quotation  on  the  National  Market  of  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq 
National  Market"),  effective  at  the 
opening  of  business  on  Friday, 
December  15,  2000. '  The  Amex  will 
suspend  trading  in  the  Security  on 
December  15,  2000,  in  conjimction  with 
its  being  designated  for  quotation  on  the 
Nasdaq  National  Market.  The  Company 
made  the  decision  to  transfer  its 
Security  having  determined  that  its  long 
range  plans  for  growth  and  investment 
will  be  better  served  by  the  dealer 
market  of  the  Nasdaq  National  Market 
than  by  the  auction  market  of  the  Amex. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the  Seciu-ity 
from  listing  on  the  Amex  and 
registration  under  Section  12(b)  of  the 
Act  ■•  and  shall  have  no  effect  upon  the 
Secxuity's  continued  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act.5 

Any  interested  person  may,  on  or 
before  January  3,  2001,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  00-31993  Filed  12-14-00;  8:45  am] 

B<LUNG  CODE  8010-01-M 


'  15  U.S.C.  78/(d). 

=  17CFR240.12d2-2(d). 

'  Telephone  conversation  between  T.  Richard 
Litton  Jr.,  Member,  Kaufman  &  Canoles,  and 
Matthew  Boesch.  Paralegal.  Division  of  Market 
Regulation.  Commission,  on  December  8,  2000. 

*  15  U.S.C.  78i(b). 

» 15  U.S.C  78flg). 

617CFR200.3O-3(a)(l). 


SECURmES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT: 

[65  FR  77054,  December  8,  2000] 
STATUS:  Closed  meeting. 
place:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  December 
6,  2000. 
CHANGE  IN  THE  MEETING:  Time  change. 

The  closed  meeting  scheduled  for 
Thursday,  December  14,  2000  at  11:00 
a.m.,  has  been  changed  to  Thursday, 
December  14,  2000,  at  11:30  a.m. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  December  12,  2000. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-32070  Filed  12-12-00;  4:49  pm) 

BILLING  COIIE  8010-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43697;  File  No.  SR-OPRA- 
00-08] 

Options  Price  Reporting  Authority; 
Order  Approving  an  Amendment  to  the 
Options  Price  Reporting  Authority  Plan 
to  Establish  Standards  for  Determining 
a  Participation  Fee 

December  8.  2000. 

I.  Introduction 

On  September  12,  2000,  the  Options 
Price  Reporting  Authority  ("OPRA") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  of 
"Commission"),  pursuant  to  Rule 
llAa3-2  under  the  Securities  Exchange 
Act  of  1934  ("Act"),*  an  amendment  to 
the  OPRA  Plan  for  Reporting  of 
Consolidated  Options  Last  Sale  Reports 
and  Quotation  Information  ("OPRA 
Plan").2  The  proposed  OPRA  Plan 


'  17  CFR  240.1  lAa3-2. 

2  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
11 A  of  the  Act  and  Rule  llAa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (March 
18, 1981).  The  OPRA  Plan  provides  for  the 
collection  and  dissemination  of  last  sale  and 
quotation  information  on  options  that  are  traded  on 
the  participant  exchanges.  The  six  exchanges  that 
are  participants  to  the  OPRA  Plan  are  the  American 
Stock  Exchange  LLC,  the  Chicago  Board  Options 


amendment  would  incorporate  in  the 
OPRA  Plan  factors  to  be  considered  by 
OPRA  in  determining  the  amount  of  the 
participation  fee  described  in  the 
current  OPRA  Plan  as  payable  by  each 
new  party  to  the  OPRA  Plan.  Notice  of 
the  proposed  OPRA  Plan  amendment 
was  published  in  the  Federal  Register 
on  October  3,  2000. ^  the  Commission 
received  one  comment  letter  on  the 
proposed  OPRA  Plan  amendment.''  This 
order  approves  the  proposal. 

II.  Description  and  Purpose  of  the 
Amendment 

The  OPRA  Plan  currently  provides 
that  any  national  securities  exchange  or 
registered  securities  association  whose 
rules  governing  the  trading  of 
standardized  options  have  been 
approved  by  the  Commission  may 
become  a  party  to  the  OPRA  Plan, 
provided  it  agrees  to  conform  to  the 
terms  and  conditions  of  the  OPRA  Plan 
and  pays  a  participation  fee  to  OPRA 
The  OPRA  Plan  does  not  establish  the 
amount  of  the  participation  fee,  but 
instead,  states  that  the  amount  of  the  fee 
will  be  determined  by  OPRA  in 
connection  with  each  new  application 
for  participation,  based  upon  standards 
incorporated  in  the  OPRA  Plan.^  OPRA 
believes  that  this  approach  provides 
sufficient  flexibility  to  permit  the 
determination  of  the  fee  to  take  into 
account  the  unique  circumstances  of 
each  new  application  while,  at  the  same 
time  assuring  that  the  amount  of  the  fee 
is  based  upon  a  set  of  established 
standards,  thus  enabling  the  fee  to  be 
administered  in  a  fair  and  consistent 
manner.  Under  this  structure,  the 
amount  of  the  participation  fee  will  be 
determined  in  discussions  with  each 
applicant  in  light  of  the  standards 
embodied  in  the  OPRA  Plan,  under  the 
general  oversight  of  the  Commission. 
OPRA  represents  that  this  is  the  same 
general  approach  that  is  reflected  in  the 
plans  of  other  registered  securities 
information  processor",  such  as  the 
Consolidated  Tape  Association  and  the 
Consolidated  Quotation  System.*^ 


Exchange.  Inc..  the  International  Securities 
Exchange  LLC,  the  New  York  Stock  Exchange,  Inc., 
the  Pacific  Exchange,  Inc..  and  the  Philadelphia 
Stock  Exchange,  Inc. 

'  See  Securities  Exchange  Act  Release  No.  43347 
(September  26,  2000),  65  FR  59035. 

*  See  letter  from  Gerald  D.  Putnum,  Chief 
Executive  Officer.  Archipelago,  L.L.C.,  to  Jonathan 
G.  Katz.  Secretary,  Commission,  dated  October  20, 
2000  ("Archipelago  Letter"). 

'  See  Securities  Exchange  Act  Release  No.  42817 
(May  24,  2000),  65  FR  35149  (June  1,  2000)  (File 
No.  SR-OPRA-99-01). 

*  See  Section  III(c)  of  the  Second  Restatement  of 
the  CTA  Plan  as  restated  December  1995.  and 
Section  III(c)  of  the  Restatement  of  the  CQ  Plan  as 
restated  December  1995. 


Although  the  OPRA  Plan  currently 
provides  for  a  participation  fee  to  be 
determined  in  the  manner  described 
above,  it  does  not  reflect  the  specific 
standards  to  be  applied  in  determining 
the  amount  of  the  fee.  Instead,  the 
OPRA  Plan  contemplates  that  these 
standards  will  be  incorporated  in  the 
OPRA  Plan  by  means  of  an  amendment 
to  be  filed  with  and  approved  by  the 
Commission  prior  to  the  determination 
of  the  participation  fee  to  be  paid  by  the 
International  Securities  Exchange,  LLC 
("ISE"),  which,  at  present,  is  the  only 
party  to  the  OPRA  Plan  to  which  a  fee 
based  upon  these  standards  will  apply. 
OPRA  proposes  to  amend  the  OPRA 
Plan  for  the  purpose  of  incorporating  in 
the  OPRA  Plan  standards  for 
determining  a  participation  fee  to  be 
paid  by  a  new  participant  to  the  OPRA 
Plan.  OPRA  represents  that  ISE,  the  only 
party  currently  subject  to  a  participation 
fee  to  be  determined  on  the  basis  of  the 
standards  now  proposed,  did  not  vote 
on  the  adoption  of  these  standards,  but 
did  participate  in  the  discussion  of  the 
proposed  standards. 

The  purpose  of  the  participation  fee  is 
to  require  each  new  party  to  the  OPRA 
Plan  to  pay  a  fair  share  of  the  costs 
previously  paid  by  the  other  parties  for 
the  development,  expansion,  and 
maintenance  of  the  OPRA  system. 
Consistent  with  the  purpose,  the 
standards  now  proposed  to  be  embodied 
in  the  OPRA  Plan  for  the  determination 
of  the  participation  fee  are,  for  the  most 
part,  concerned  with  these  categories  of 
costs.  Because  OPRA,  as  an 
administrative  committee  of  exchanges, 
does  not  account  for  any  assets  of  its 
own,  it  does  not  capitalize  any  of  its 
costs  but  instead,  simply  passes  them  on 
to  the  exchanges.  However,  OPRA 
believes  that  die  concept  of  capitalized 
costs  is  an  appropriate  factor  to  be  taken 
into  account  in  determining  what 
should  be  a  proper  participation  fee. 
Accordingly,  the  first  factor  proposed  to 
be  included  in  the  OPRA  Plan  for  this 
purpose  is  to  consider  what  would  have 
been  amortized  as  OPRA's  capital 
expenditures  over  the  past  five  years  if 
OPRA  were  subject  to  generally 
accepted  accounting  principles.  OPRA 
believes  that  five  years  is  an  appropriate 
time  fi*ame  for  this  purpose  not  only 
because  it  represents  a  reasonable  life 
for  the  kinds  of  computer  hardware  and 
software  assets  that  make  up  the  OPRA 
system,  but  also,  because  it  is  a  short 
enough  period  to  provide  a  reasonable 
basis  for  determining  how  much  of 
OPRA's  past  expenses  should  be  shared 
by  a  new  party. 

The  next  factor  proposed  to  be 
considered  is  an  assessment  of  costs 
incurred  and  to  be  incurred  by  OPRA  in 
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cormection  with  any  modifications  to 
the  OPRA  system  necessary  to 
accommodate  the  new  party,  unless 
these  costs  have  otherwise  been  paid  or 
reimbursed  by  the  new  party.  This,  too, 
is  a  cost-based  factor,  and  reflects 
OPRA's  belief  that  it  is  appropriate  for 
a  new  party  to  pay  the  costs  uniquely 
associated  with  its  becoming  a  party. 

Finally,  OPRA  proposes  that  the 
determination  of  the  participation  fee 
would  also  take  into  account  previous 
fees  paid  by  other  new  parties.  OPRA 
represents  that  the  closer  in  time  any 
such  prior  fees  were  paid  and  the 
greater  the  similarity  of  the 
circumstances  between  the  participation 
of  the  other  parties  and  the  party  that  is 
to  pay  the  participation  fee  under 
consideration,  the  greater  will  be  the 
weight  given  to  this  factor,  in  the 
interest  of  fairness  and  consistency. 
Further,  OPRA  represents  that  ISE  and 
the  other  OPRA  participant  exchanges 
have  had  discussions  concerning  what 
would  be  the  amoimt  of  the  fee  if  the 
standard  proposed  in  this  amendment 
were  approved,  and  they  have  reached 
agreement  on  both  the  amount  of  the  fee 
and  the  terms  of  payment. 

m.  Discussion 

The  Commission  received  one 
comment  letter  regarding  the  proposed 
OPRA  Plan  amendment.  ^  The 
commenter  expressed  support  for  the 
proposed  amendment  to  the  OPRA  Plan. 
Specifically,  the  commenter  stated  that 
the  proposed  standards  for  determining 
participation  fees  would  treat  new 
participants  to  the  OPRA  Plan  in  an 
equitable  fashion. 

After  careful  review,  the  Commission 
finds  that  the  proposed  OPRA  Plan 
amendment  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.^ 
Specifically,  the  Commission  believes 
diat  the  proposed  OPRA  Plan 
amendment  is  consistent  with  Section 
llA  of  the  Acts  and  Rule  llAa3-2*o 
thereunder  in  that  it  is  appropriate  in 
the  public  interest,  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets,  to  remove 
impediments  to,  and  perfect  the 
mechanisms  of,  a  national  market 
system. 

The  Commission  believes  that  it  is 
reasonable  for  the  OPRA  Plan  to  provide 
for  an  initial  participation  fee  to  be  paid 
by  new  parties  to  the  OPRA  Plan.  The 


Commission  notes  that  the  proposal 
would  establish  specific  factors  for 
determining  the  amount  of  the  fee 
payable  by  new  participants  to  the 
OPRA  Plan.  The  Commission  believes 
that  the  proposed  factors  should  foster 
a  fair  and  reasonable  method  of 
determining  the  amount  of  a  fee  payable 
by  new  participants  to  the  OPRA  Plan." 
Accordingly,  the  Commission  finds  that 
the  proposed  factors  for  determining  the 
amount  of  the  participation  fee  in  the 
proposal  are  consistent  with  the  Act. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Rule  llAa3-2  of  the  Act, '2  that  the 
proposed  OPRA  Plan  amendment,  (SR- 
OPRA-00-08)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31997  Filed  12-14-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4364«;  File  No.  5R-0TC- 
00-11) 

Self-Regulatory  Organizations:  The 
Depository  Trust  Company:  Notice  of 
Filing  and  Immediate  Effectiveness  of 
A  Proposed  Rule  Change  Relating  to 
Service  Fees 

November  30.  2000. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
August  4,  2000,  The  Depository  Trust 
Company  ("DTC")  filed  wiUi  the 
Securities  and  Exchange  Commission 
("Comqaission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
ni  below,  which  Items  have  been 
prepared  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi^om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  change 
DTC's  service  fee  schedule. 


'  See  Archipelago  Letter,  supra  note  4. 

*  In  approving  this  proposed  OPRA  Plan 
amendment,  the  Commission  has  considered  its 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(0. 

9  15  U.S.C.  78k-l. 

">17CFR240.11A3-2. 


' '  The  Ccnnmission  notes  that  the  amount  of  the 
partici|>ation  fee  for  a  new  party  to  the  OPRA  Plan 
would  be  subject  to  review  by  the  Commission  if 
such  new  party  and  OPRA  do  not  agree  on  the 
amount  of  the  fee.  See  15  U.S.C.  78k-l(b}(5). 

"17CFR240.11Aa3-2. 

''  17  CFR  200.30(a)(29). 

•  15  U.S.C.  7Bs(b)(l). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  nUe  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements.^ 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC  proposed  to  change  its  service 
fee  schedule  by  adding  the  following 
Participant  Terminal  System  (PTS)  fees 
under  the  heading  "GWIZ  Service."  ^ 
the  proposed  fees  are  designed  to 
recover  DTC's  estimated  service  costs. 


Service 

Present  fee 

Proposed  fee 

For  Original  Issuance  services,  which  combines  descriptive  and 
most  recent  event  information. 

None  ... 

$.25  per  inquiry. 

For  DTC  Processing  seo/ices,  which  includes  four  pages  of 
CONI  information. 

None  ... 

$.020  per  inquiry. 

For    Agent,    Distribution,    Redemption    and    Corporate    Action 
Screens. 

None  ... 

$.09  per  inquiry. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regiilations 
thereunder  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
while  ensuring  the  safeguarding  of 
funds  and  securities  in  DTC's 
possession  or  control. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \he  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  ReceiveD  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A){ii}  of  the  Act  ^  and  Rule  19b- 
4(f)(2) » thereunder  because  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge.  At 
any  time  within  sixty  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OTC. 

'GWIZ  is  a  new  PTS  function  that  offers  DTC's 
participants  improved  search  and  navigation 
capabilities  and  expanded  information  about 
eligible  securities.  The  GWIZ  service  combines 
corporate  data  from  five  currently  separate  PTS 
functions  into  one  application  and  provides  access 
to  more  upi-to-the-minute  information  [e.g., 
corporate  actions,  dividends,  and  redemptions) 


Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  DTC's  principal  office.  All 
submissions  should  refer  to  File  No. 
SR-DTC-00-11  and  should  be 
submitted  by  January  5,  2001. 


with  fewer  keystrokes  to  the  GWIZ  user.  In 
addition.  GWIZ  provides  links  to  other  PTS 
functions  for  more  detailed  or  participant-specific 
information. 

M5  U.S.C  78<i-l. 

M5  U.S.C.  78s(b)(3)(A)(ii). 

ei7CFR240.19b-*(f)(2). 

'  17  CFR  20O.3O-3(a)(12). 

'15  use.  78s(b)(l)- 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31998  Filed  12-14-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43695;  File  No.  SR-NASD- 
00-34] 

Self-Regulatoi7  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  Authority 
of  the  Director  of  Arbitration  to 
Remove  Arbitrators  for  Cause 

December  8.  2000. 
I.  Introduction 

On  June  13,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  ovraed 
subsidiary,  NASD  Dispute  Resolution, 
Inc.  ("NASD  Dispute  Resolution"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.2  On  July  28,  2000. 
NASD  Dispute  Resolution  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  proposed  rule  change 


2  17CFR240.19b-4. 

'  See  Letter  from  Jean  I.  Feeney,  Special  Advisor 
to  the  President,  NASD  Dispute  Resolution,  to 
Katharine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  |uly  27, 
2000.  Amendment  No.  1  clarified  certain  portions 
of  the  description  of  the  proposed  rule  change  and 
made  technical  amendments  to  the  text  of  the 
proposed  rule  langauge. 


amends  NASD  Rules  10308  and  10312 
to  provide  authority  to  the  Director  of 
Arbitration  ("Director")  to  remove 
arbitrators  for  cause  after  hearings  have 
begun.  Notice  of  the  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  September  22, 
2000.''  The  Commission  received  two 
comment  letters  regarding  the 
proposal. 5  This  order  approves  the 
proposed  rule  change. 
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II.  Description  of  the  Proposed  Rule 
Change 

NASD  Dispute  Resolution  proposes  to 
amend  NASD  Rules  10308  and  10312, 
relating  to  arbitration,  by  permitting  the 
disqualification  or  removal  of  arbitrators 
for  cause  after  the  first  pre-hearing  or 
hearing  session  begins,  and  by  deleting 
current  provisions  to  the  contrary. 
Under  the  proposed  amendments, 
disqualification  or  removal  would  only 
be  permitted  based  on  information  that 
was  required  to  be  disclosed  by  the 
arbitrator  pursuant  to  Rule  10312,  and 
that  was  not  known  to  the  parties  when 
the  arbitrator  was  selected.  The  proposal 
further  provides  that  only  the  Director 
or  the  President  of  NASD  Dispute 
Resolution  could  so  remove  arbitrators. 
This  authority  could  not  be  delegated. 

In  addition  to  the  changes  described 
above,  NASD  Dispute  Resolution 
proposes  to  amend  Rule  10312.  its 
arbitrator  disclosure  rule,  in  several 
places.  First,  the  word  "personally" 
would  be  deleted  from  Rule  10312(a)(2), 
and  the  phrase  "or  circumstances" 
would  be  added  to  paragraphs  (b)  and 
(e).  These  changes  are  intended  to 
broaden  the  categories  of  information  to 
be  disclosed  by  arbitrators,  so  that  all 
such  information,  and  not  only 
information  involving  "relationships" 
(as  stated  in  the  current  rule)  is 
disclosed.  Thus,  the  disclosure  of  any 
existing  or  past  financial,  business, 
professional,  family,  social,  or  other 
relationships  or  circiunstances  that  are 
likely  to  affect  impartiality,  or  that 
might  reasonably  create  an  appearance 
of  partiality  or  bias,  should  be  disclosed. 
Second,  NASD  Dispute  Resolution 
proposes  to  amend  Rule  10312  to  clarify 
that  the  Director  may  entertain  for-cause 
challenges  based  on  sources  of 
information  other  than  the  arbitrator. 
Finally,  Rule  10312(f)  would  be  deleted 


*  See  Securities  Exchange  Act  Release  No.  34- 
43291  (September  14,  2000),  65  FR  59036 
(September  22,  2000)  ("Notice") 

■•  See  letters  to  the  Secretary.  Securities  and 
Exchange  Commission,  from  Jonathan  Kord 
Lagemann.  dated  October  6,  2000  the  Authority  of 
the  Director  of  Arbitration  to  Remove  Arbitrators  for 
Cause  ("Lagemann  letter"),  and  letter  from  Cynthia 
A.  Cain,  Director  of  .Arbitration,  National  Futures 
Association  ("NFA  letter"),  dated  October  12,  2000. 


as  unnecessary  in  light  of  the  preceding 
changes. 

III.  Summary  of  Comments 

The  Commission  received  two  letters 
regarding  the  proposed  rule  change.  The 
National  Futures  Association  ("NFA") 
supported  the  proposal,  noting  that  it 
employed  similar  procediu-es  in 
administering  its  arbitration  program. 
NFA  asserted  that  the  proposal  would 
be  efficient,  would  ensure  the  integrity 
of  arbitration  proceedings,  and  would 
resolve  conflicts  without  requiring  the 
parties  to  seek  judicial  intervention.^  A 
second  letter  from  a  practitioner  in 
secvuities  arbitration  opposed  the 
proposed  rule  change.  The  commenter 
stated  that  the  authority  to  remove  for 
cause  presents  conflicts  of  interest,  and 
that  determinations  of  bias  should  be 
resolved  by  the  courts.^ 

rv.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  seciu-ities  association.^  The 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act,«  which 
requires  that  the  rules  of  a  registered 
national  seciu-ities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  proposed  rule  change  will  permit 
the  Dfrector  or  the  President  of  NASD 
Dispute  Resolution  to  remove  an 
arbitrator  at  any  juncture,  based  on 
information  not  knovkm  to  the  parties  at 
the  time  of  the  arbitrator's  appointment 
and  that  should  have  been  disclosed  by 
the  arbitrator  pursuant  to  Rule  10312. 
Thp  Commission  notes  that  NASD 
Dispute  Resolution's  current  rules  do 
not  allow  for  removal  of  an  arbitrator 
with  a  subsequently  discovered  conflict 
of  interest.  In  this  situation,  parties  may 
be  forced  to  resort  to  judicial 
intervention  to  address  these  conflicts. 
This  creates  litigation  expenses, 
diminishes  confidence  in  the  arbitration 
system,  and  luidennines  the  purpose  of 
arbitration. 

The  Commission  believes  that  these . 
amendments  to  NASD  Rules  10308  and 
10312  should  provide  for  the  protection 
of.  and  will  benefit,  users  of  the 
arbitration  program.  The  Commission 


^8  See  NFA  Letter. 

'^  See  Lagemann  Letter. 

*  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(0. 

9  15  U.S.C.  780(b)(6). 


notes  that  the  Director  already  has  the 
authority  to  remove  arbitrators  for  cause 
before  the  first  hearing  or  pre-hearing 
conference.  This  proposal  extends  that 
authority  beyond  the  first  hearing  or 
pre-hearing  conference.  The  new 
provisions  should  result  in  lower 
litigation  expenses  for  parties,  because 
they  will  be  able  to  request  the  Director 
to  remove  an  arbitrator,  rather  than  be 
required  to  seek  judicial  intervention. 
The  Commission  further  believes  that 
the  proposal  will  help  ensure  greater 
confidence  in  the  fairness  and  neutrality 
of  the  administration  of  arbitration 
proceedings.  Fiulher,  the  Commission 
believes  the  proposed  revisions  will 
help  protect  investors'  interests  by 
allowing  the  Director  the  flexibility  to 
remove  arbitrators  for  cause  at  any  time 
din-ing  an  arbitration  proceeding,  based 
on  information  that  should  have  been 
disclosed  by  the  arbitrator,  regardless  of 
the  source  of  that  information.  This 
authority  is  consistent  with  that 
provided  for  in  the  rules  of  other 
arbitration  programs. 'o  Finally,  the 
proposed  revisions  should  facilitate 
speedy  resolution  of  potential  conflicts 
of  interest. 

The  Commission  also  believes  that  the 
proposed  rule  changes  will  benefit 
investors  by  providing  for  broader 
disclosure  by  arbitrators.  The  rule 
change  will  clarify  that  arbitrators  are 
required  to  disclose  not  only  personal 
relationships,  but  also  any 
circumstances  that  are  Ukely  to  affect 
their  actual  or  perceived  impartiality. 
This  additional  information  should 
assist  parties  in  arbitration  in  their 
efforts  to  select  neutral  and  fair 
arbitrators.  It  should  also  increase 
confidence  in  the  neutrality  and 
objectivity  of  the  arbitration  process. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-00- 
34)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-31959  Filed  12-14-00;  8:45  am] 

nUJNG  CODE  801 0-01 -M 


'"See  Notice,  65  FR  57413.  57415.  notes  8.  10  and 
1 1  (citing  the  rules  of  other  arbitration  programs). 
"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43694;  File  No.  SR-NYSE- 
00-56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Relating  to 
the  Adoption  of  Transaction  Fees 

December  8,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
7,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  v^ith 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
specific  transaction  fee  schedule  to 
apply  to  investment  company  units 
listed  imder  Section  703.16  of  the 
Exchange's  Listed  Company  Manual. 
The  text  of  the  proposed  rule  change  is 
available  upon  request  from  the  Office 
of  the  Secretary,  the  NYSE  or  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  anticipants  that  it  will 
shortly  list  investment  company  luiits 
(more  generally  known  as  an  exchange 


traded  fund  or  ETF)  based  on  the  S&P 
Global  100  Index.  The  Exchange  expects 
to  list  additional  ETFs  thereafter.  Given 
that  it  is  the  practice  in  the  industry  to 
charge  relatively  nominal  listing  fees  for 
ETFs,  it  is  important  for  the  Exchange 
to  realize  revenue  ft-om  transaction  fees 
on  ETFs  to  support  its  entry  into  this 
market.  Accordingly,  the  Exchange  will 
impose  a  specific  transaction  fee 
schedule  on  ETFs,  as  follows: 

On-Floor  proprietary  transactions 
(specialist  and  other)— $0.63  per  100 
shares,  capped  at  $300  per  trade. 

Off-Floor  transactions  (customer  and 
broker/dealer) — $0.60  per  100  shares, 
capped  at  $100  per  trade. 

In  addition,  it  should  be  noted  that 
the  Exchange's  transaction  charge 
exemption  for  system  orders,  currently 
covering  orders  up  to  2,099  shares,  will 
be  extended  to  orders  up  to  5,099  shares 
in  ETFs. 

The  NYSE  Constitution  provides  that 
transaction  fees  on  stocks  and  bonds 
will  not  exceed  2%  of  a  member  firm's 
commissions.^  ETFs  are  a  unique  form 
of  derivative  security  and  therefore  not 
subject  to  this  Constitutional  limitation. 
This  is  consistent  with  treatment 
afforded  to  standardized  options  when 
they  were  listed  on  the  Exchange,  and 
to  other  unique  products  such  as  the 
Exchange  Stock  Portfolios,  a  basket 
trading  mechanism  offered 
approximately  a  decade  ago. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  *  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4)  of  the 
Act'  in  particular,  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 


>  15  U.S.C.  78s(b)(l)- 
»17CFR240.19b-4. 


'The  NYSE  reconfirmed  its  Board's  discretion 
under  Article  X,  Section  4  of  the  NYSE  Constitution 
to  impose  transaction  fees  on  its  members. 
Telephone  conversation  between  Jamas  Duffy, 
Senior  Vice  President  and  Deputy  General  Counsel, 
NYSE,  and  Deborah  Flynn,  Senior  Special  Counsel, 
Division  of  Market  Regulation,  Conunission, 
December  7,  2000. 

M5  U.S.C.  78flb). 

»15U.S.C78f[b)(4). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  conunents 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  wrritten  comments  fi-om 
members  of  other  interested  parties. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act^  and 
Rule  19b-4(e)  thereunder.^  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  piupose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-56  and  should  be 
submitted  by  January  5.  2001. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-31996  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--43690;  File  No.  SR-Phlx- 
00-90] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  the  Listing 
and  Trading  of  Basket  Linked  Notes 

December  7,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
16,  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  On 
November  27,  2000,  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons,  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  its  rules 
to  permit  the  listing  and  trading,  or  the 
trading  pursuant  to  unlisted  trading 
privileges,  of  Basket  Linked  Notes 
("BLNs"),  hybrid  instruments  whose 
values  are  linked  to  the  performance  of 
two  or  more  highly  capitalized,  actively 
traded  equity  securities.  New  Section  (k) 
of  Rule  803  would  provide  listing 
standards  for  BLNs.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized. 


"15  U.S.C.  78s(bl(3)(A)(ii). 
M7CFR240.19b-4(e). 


8  17CFR2O0.3O-2(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  In  Amendment  No.  1 .  Phlx  amended  the  text 
and  description  of  the  proposed  rule  change  to 
require  a  one-year  minimum  term  for  the  securities 
described  herein.  See  letter  from  Carla  Behnfeldt, 
Director,  New  Product  Development  Group,  Legal 
Department.  Phlx.  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  November  21,  2000. 


Philadelphia  Stock  Exchange,  Inc. 
Criteria  for  Listing — Tier  1 

Rule  803.  Unchanged. 
(a)-(j)  Unchanged. 

(k)  Basket  Linked  Notes  ("BLNs"). 

Income  instruments  which  are  linked, 
in  whole  or  in  part,  to  the  market 
performance  of  more  than  one  common 
stock  or  non-convertible  preferred  stock 
will  be  considered  for  listing  provided: 

(1)  Both  the  issue  and  the  issuer  of 
such  security  meet  the  criteria 
established  in  Rule  803(f)  and  the  issue 
has  a  minimum  term  of  one  year. 

(2)  The  issuer  of  such  security  will  be 
expected  to  have  a  minimum  tangible 
net  worth  in  excess  of  $250,000,000,  and 
to  otherwise  substantially  exceed  the 
earnings  requirement  set  forth  in  Rule 
803(a).  In  the  alternative,  the  issuer  will 
be. expected:  (i)  to  have  a  minimum 
tangible  net  worth  of  $150,000,000  and 
to  otherwise  substantially  exceed  the 
earnings  requirements  set  forth  in  Rule 
803(a),  and  (ii)  not  to  have  issued  such 
securities  where  the  original  issue  price 
of  all  the  issuer's  other  equity  and 
basket  linked  note  offerings  (combined 
with  equity  and  basket  linked  note 
offerings  of  the  issuer's  affiliates)  listed 
on  a  national  securities  exchange  or 
traded  through  the  facilities  of  Nasdaq 
exceeds  25%  of  the  issuer's  net  worth. 

(3)  Each  underlying  linked  stock 
either:  (i)  has  a  minimum  market 
capitalization  of  $3  billion  and  during 
the  12  months  preceding  listing  is 
shown  to  have  traded  at  least  2.5 
million  shares,  (ii)  has  a  minimum 
market  capitalization  of  $1.5  billion  and 
during  the  12  months  preceding  listing 
is  shown  to  have  traded  at  least  10 
million  shares;  or  (Hi)  has  a  minimum 
market  capitalization  of  $500  million 
and  during  the  12  months  preceding 
listing  is  shown  to  have  traded  at  least 
15  million  shares. 

(4)  Each  issuer  of  an  underlying  stock 
to  which  the  instrument  is  to  be  linked 
shall  be  a  1934  Act  reporting  company 
which  is  listed  on  a  national  securities 
exchange  or  is  traded  through  the 
facilities  of  a  national  securities  system 
and  is  subject  to  last  sale  reporting.  In 
addition,  if  any  underlying  security  to 
which  the  instrument  is  to  be  linked  is 
the  stock  of  a  non-U.S.  company  which 
is  traded  in  the  U.S.  market  as 
sponsored  American  Depository  Shares 
("ADS"),  ordinary  shares  or  othervrise, 
then  for  each  such  security  the 
Exchange  shall  either:  (i)  have  in  place 
a  comprehensive  surveillance  sharing 
agreement  with  the  primary  exchange 
on  which  each  non-U.S.  security  is 
traded,  (in  the  case  of  an  ADS,  the 
primary  exchange  on  which  the  security 


underlying  the  ADS  is  traded);  or  (ii)  the 
combined  trading  volume  of  each  non- 
U.S.  security  and  other  related  non-U.S. 
securities  occurring  in  the  U.S.  market 
or  in  markets  with  which  the  Exchange 
has  in  place  a  comprehensive 
surveillance  sharing  agreement 
represents  (on  a  share  equivalent  basis 
for  any  ADS)  at  least  50%  of  the 
combined  worldwide  trading  volume  in 
each  non-U.S.  security,  other  related 
non-U.S.  securities,  and  other  classes  of 
common  stock  related  to  each  non-U.S. 
security  over  the  six  month  period 
preceding  the  date  of  listing;  or  (iii)(a) 
the  combined  trading  volume  of  each 
non-U.S.  security  and  other  related  non- 
U.S.  securities  occurring  in  the  U.S. 
market  represents  (on  a  share 
equivalent  basis)  at  least  20%  of  the 
combined  world-wide  trading  volume  in 
each  non-U.S.  security  and  in  other 
related  non-U.S.  securities  over  the  six 
month  period  preceding  the  date  of 
selection  of  the  non-U.S.  security  for  a 
BLN  listing,  (b)  the  average  daily  trading 
volume  for  each  non-U.S.  security  in  the 
U.S.  markets  over  the  six  months 
preceding  the  selection  of  each  non-U.S. 
security  for  a  BLN  listing  is  1 00,000  or 
more  shares,  and  (c)  the  trading  volume 
is  at  least  60,000  shares  per  day  in  the 
U.S.  markets  on  a  majority  of  the 
trading  days  for  the  six  months 
preceding  the  date  of  selection  of  each 
non-U.S.  security  for  a  BLN  listing. 

(5)  Each  underlying  linked  stock  to 
which  the  instrument  relates  may  not 
exceed  5%  of  the  total  outstanding 
common  shares  of  such  entity,  provided 
however,  if  any  underlying  linked  stock 
is  a  non-U.S.  security  represented  by 
ADSs,  common  shares,  or  otherwise, 
then  for  each  such  linked  security  the 
instrument  may  not  exceed:  (i)  2%  of 
the  total  sharta  outstanding  worldwide 
provided  at  least  20%  of  the  worldwide 
trading  volume  in  each  non-U.S. 
security  and  related  security  during  the 
six  month  period  preceding  the  date  of 
listing  occurs  in  the  U.S.  market:  (ii)  3% 
of  the  total  worldwide  shares 
outstanding  provided  at  least  50%  of 
the  worldwide  trading  volume  in  each 
non-U.S.  security  and  related  non-U.S. 
security  during  the  six  month  period 
preceding  the  date  of  listing  occurs  in 
the  U.S.  market:  and  (iii)  5%  of  the  total 
shares  outstanding  worldwide  provided 
at  least  70%  of  the  worldwide  trading 
volume  in  each  non-U.S.  security  and 
related  non-U.S.  security  during  the  six 
month  period  preceding  the  date  of 
listing  occurs  in  the  U.S.  market.  If  any 
non-U.S.  security  and  related  securities 
has  less  than  20%  of  the  worldwide 
trading  volume  occurring  in  the  U.S. 
market  during  the  six  month  period 
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preceding  the  date  of  listing,  then  the 
instrument  may  not  be  linked  to  that 
non-U.S.  security.  If  an  issuer  proposes 
to  list  a  BLN  that  relates  to  more  than 
the  allowable  percentages  set  forth 
above,  the  Exchange,  with  the 
concurrence  of  the  staff  of  the  Division 
of  Market  Regulation  of  the  Securities 
and  Exchange  Commission,  will 
evaluate  the  maximum  percentage  of 
BLNs  that  may  be  issued  on  a  case-by- 
case  basis. 

(6)  BLNs  will  be  treated  as  equity 
instruments. 

(7)  If  any  underlying  security  to  which 
the  instrument  is  to  be  linked  is  the 
stock  of  a  non-U.S.  company  which  is 
traded  in  the  U.S.  market  as  a 
sponsored  ADS.  ordinary  shares  or 
otherwise,  then  the  minimum  number  of 
holders  of  such  underlying  linked 
security  shall  be  2,000. 
***** 

//.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

Exchange  Rule  803(h)  currently 
provides  listing  standards  for  equity 
linked  notes  ("ELNs"),  hybrid 
instruments  whose  values  are  linked  to 
the  performance  of  a  single  highly 
capitalized,  actively  traded  equity 
security.  ELNs  are  non-convertible  debt 
securities  whose  value  is  derived  from 
the  value  of  another  issuer's  common 
stock  on  non-convertible  preferred 
stock. 

The  Exchange  is  now  proposing  to 
adopt  Rule  803(k),  separate  listing 
standards  for  BLNs.  BLNs  are 
nonconvertible  debt  securities  that  are 
linked  to  more  than  one  imderlying 
equity  security,  each  of  which  would  be 
required  to  meet  the  listing  standards 
set  forth  in  the  proposed  rule.  Proposed 
Rule  803  (k)  is  substantially  similar, to 
American  Stock  Exchange  ("Amex") 


Rule  107B  as  it  applies  to  ELNs  which 
are  linked  to  two  or  more  securities."* 

Proposed  Rule  803{k)  would  permit 
the  Exchange  to  consider  for  listing 
income  instruments  which  are  linked, 
in  whole  or  in  part,  to  the  market 
performance  of  more  than  one  common 
stock  or  non-convertible  preferred  stock. 
Proposed  Rule  803(k)  would  require  the 
issue  and  the  issuer  of  BLNs  to  meet  the 
minimum  assets/equity,  earnings, 
distribution  and  aggregate  market  value/ 
principal  amount  criteria  established  in 
existing  Exchange  Rule  803(0-^ 

Rule  803(k)(2)  would  establish  a 
minimum  tangible  net  worth 
requirement  of  at  least  $250,000,000  for 
issuers  of  seciirities  to  which  BLNs  will 
be  linked,  or  an  alternative  minimum 
tangible  net  worth  requirement  of  at 
least  $150,000,000  if  the  issuer  meets 
further  financial  requirements.  In 
addition,  issuers  of  BLNs  and  the 
underlying  securities  to  which  they  are 
linked  would  be  required  to  meet 
certain  criteria  which  generally  track 
those  established  in  Amex  Rule  107B  for 
ELNs  linked  to  more  than  one  security. 
Rule  803(k)(3)  would  require  each 
underlying  linked  stock  to  meet  certain 
minimum  market  capitalization  and 
trading  volume  tests.  Rule  803(k)(4) 
would  require  each  issuer  of  an 
underlying  stock  to  which  the  BLN  is 
linked  to  be  a  1934  Act  reporting 
company  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  a  national  securities  system  and 
subject  to  last  sale  reporting.  Rule 
803(k)(4)  would  impose  additional 
requirements  with  respect  to  any 
underlying  linked  security  which  is 
stock  of  a  non-U.S.  company  traded  in 
the  U.S.  market  as  sponsored  American 
Depositary  Shares  ("ADS"),  ordinary 
shares  or  otherwise  ("Foreign 
Securities").  Specifically,  the  proposed 
rule  would  require  either  that  the 
Exchange  have  in  place  a 
comprehensive  surveillance  sharing 
agreement  with  the  primary  exchange 
on  which  each  such  Foreign  Security  is 
traded,  or  that  the  Foreign  Security 


*  See  Securities  Exchange  Act  Release  No.  42582 
(March  27.  2000).  65  FR  17685  (April  4,  2000) 
(granting  accelerated  approval  of  the  Amex 
proposal  to  list  and  trade  notes  linked  to  a  basket 
of  equity  securities).  Amex  Rule  107B  applies  both 
to  ELNs  linked  to  a  single  security  and  to  ELNs 
linked  to  a  basket  of  securities.  Phlx  is  retaining  its 
separate  ELNs  rule,  Rule  803(h),  applicable  to 
hybrid  securities  linked  to  a  single  security. 
Proposed  Rule  803(k)  applies  only  in  the  case  of 
multiple  linked  securities.  Proposed  Rule  803(k) 
does  not  include  certain  changes  recently  approved 
with  respect  to  Amex  Rule  107B  that  provide  for 
ELNs  linked  to  convertible  bonds.  See  Securities 
Exchange  Act  Release  No.  43162  (August  16,  2000), 
65  FR  51374  (August  23,  2000). 

^  Exchange  Rule  803(f)  is  the  Exchange's  listing 
standard  for  "Other  Securities." 


meets  additional  trading  volume 
requirements.  Proposed  Rule  803{k)(5) 
would  limit  each  underlying  linked 
stock  to  which  the  BLN  relates  to  5%  of 
the  total  common  shares  of  such  entity, 
with  stricter  requirements  applicable  to 
underlying  linked  stocks  which  are 
Foreign  Securities.  Proposed  Rule 
803(k)(6)  provides  that  BLNs  will  be 
treated  as  equity  instruments.  Finally, 
Rule  803(k)(7)  would  require  underlying 
linked  securities  which  are  Foreign 
Securities  to  have  a  minimum  of  2,000 
holders. 

The  Exchange  vdll  apply  to  BLNs  a 
one-year  minimum  term  requirement. 
The  Exchange  will  put  in  place 
appropriate  surveillance  procedures  for 
BLNS,  and  will  cap  the  number  of 
underlying  securities  that  may  be  linked 
to  a  BLN  at  twenty.  The  trading  rules 
and  procedures  established  by  the 
Exchange  for  ELNs  will  apply  equally  to 
BLNs. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 


thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phb(-00-90  and  should  be 
submitted  by  January  5,  2001. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
cmd  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act,^  which  requires  that 
the  rules  of  a  national  secvuities 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  remove  impediments  to  and  perfect 
the  mechanism  of  a  fi^e  and  open 
market  and  a  national  market  system. 

The  Commission  notes  that  it  has 
previously  approved  similar  listing 
standards  for  equity  linked  products.^ 
The  proposed  rule  change  will  permit 
the  Exchange  to  list  and  trade  BLNs, 
thereby  providing  investors  with  an 
additional  marketplace  in  which  to 
trade  these  products.  Thus,  the  proposal 
should  bring  increased  efficiency,  price 
competition,  and  greater  liquidity  to  the 
markets  for  these  products.  The 
Commission  believes  that  this  proposal 
is  also  consistent  with  Section  6(b)(5)  of 
the  Act  1°  because  requiring  each  of  the 
underlying  securities  linked  to  the  BLNs 
to  meet  the  established  listing  standards 
should  strengthen  the  integrity  of  the 


»15U.S.C.  78f(b). 
M5  U.S.C.  78f(b)(5). 


8  15U.S.C.  78f(b)(5). 
'  See  supm  note  4. 
>oi5  U.S.C.  78f[b}(5). 


security  and  reduce  the  susceptibility  of 
BLNs  to  manipulation.il 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30di  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  As  noted  above,  the 
listing  requirements  for  these 
instruments  wall  be  substantially  similar 
to  those  of  the  Amex,  which  the 
Commission  approved  in  the  past.^^  The 
proposal  thus  concerns  issues  that 
already  have  been  the  subject  of  a  full 
comment  period  pursuant  to  Section 
19(b)  of  the  Act."  The  Commission  does 
not  believe  that  the  proposed  rule 
change  raises  novel  regulatory  issues 
that  have  not  been  addressed  already. 
Therefore,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,!*  that  the 
proposed  rule  change  (SR-Phlx-00-90), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 15 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-31994  Filed  12-14-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-43696;  File  No.  SR-PHLX- 
00-99] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Establishing  Two  Systems  Changes 
and  Corresponding  Fees  to  Members 
and  Member  Organizations  for 
Receiving  Certain  Equity  Information 
on  a  Real-Time  Basis 

December  8,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
30,  2000,  the  Philadelphia  Stock 
Exchange,  Inc  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


"In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"See  supra  note  4. 

"15U.S.C.  78s(b). 

>«  15  U.S.C.  78s(b)(2). 

« 17  CFR  200.3O-3(a)(12). 

il5U.S.Q78s(b)(l). 

M7  CFR  240.19b-4. 


Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  frtim  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  effect  a  systems 
change  and  amend  its  schedule  of  dues, 
fees  and  charges  to  impose  a  $.10  per 
trade  off-Exchange  information  fee  for 
Phlx  equity  specialist  imits  utihzing  an 
enhancement  to  the  Phbc  electronic 
equity  system,  the  Phlx  Automated 
Communication  and  Execution 
("PACE")  System, 3  that  provides  equity 
specialists  on  the  floor  with  real-time 
trade  information  respecting  Super 
Designated  Order  Turnaround  ("Super 
Dot")  transactions  in  New  York  Stock 
Exchange,  Inc.  ("NYSE")  securities.'* 

In  addition,  Phlx  proposes  to  eff'ect  a 
systems  change  and  amend  its  schedule 
of  dues,  fees  and  charges  to  impose  a 
$300  per  month  remote  information 
access  fee  on  members  and  member 
organizations  utilizing  another 
enhancement  to  the  PACE  System  that 
provides  real-time  trade  information 
respecting  trading  positions  to  a  remote 
access  terminal. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  effect  a  systems  change  and 
amend  the  Phlx's  fee  schedule  to 
impose  a  $.10  per  trade  off-Exchange 
trade  information  fee  and  a  $300  per 
month  remote  information  access  fee  for 
Phlx  specialist  units,  who  choose  to 


'  See  Phlx  Rule  229. 

*  SuperOot  is  an  order  routing  system  of  the 
NYSE. 
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utilize  respective  enhancements  to  the 
PACE  System.  These  fees  address  the 
cost  of,  and  demand  for,  these  new 
interfaces,  which  offer  important  new 
risk  management  tools  to  Phlx 
speciahsts. 

$.10  Per  Trade  Off-Exchange  Trade 
Information  Fee.  The  first  of  the  new 
enhancements  provides  certain  real- 
time positions  to  Phlox  specialist  units. 
Specifically,  it  enhances  the  Exchange's 
proprietary  risk  management  systems  by 
allowing  Phlx  specialist  units  to  obtain 
more  complete  data  reflecting  real-time 
positions  for  their  respective  trading 
accounts  for  DOT  transactions  by  means 
of  a  reed-time  interface  with  the  PACE 
System.  The  enhancement  incorporates 
DOT  trades  on  a  real-time  basis  into  the 
Phlx  specialist  unit's  position  reports, 
which  are  displayed  electronically  via 
the  PACE  System.  This  feature, 
including  the  interface,  is  volimtary. 

The  proposed  fee  is  being  instituted  to 
defray  costs  of  establishing  real-time 
DOT  interfaces  with  various  member 
organizations,  providing  trade 
information  to  Phlx  specialist  units  as 
well  as  to  cover  costs  of  maintenance 
and  operation. 5  The  real-time  interface 
should  contribute  to  enhcmcing  the  Phlx 
specialist  imit's  ability  to  track  trading 
account  positions  by  allowing  more 
complete,  time-sensitive  position 
reports  to  be  developed  reflecting  DOT 
transactions. 

$300  Per  Month  Remote  Information 
Access  Fee.  The  second  of  the  new 
enhancements  allows  specialist  luiits  to 
view  trading  positions  from  a  remote 
access  terminal  off  the  trading  floor.  The 
new  feature  provides  real-time  positions 
to  the  off-floor  (or  "upstairs"  offices  of 
Phlx  specialist  units  via  a  PACE  System 
dial-up  connection.  This  enhancement 
will  enable  the  upstairs  office  of  the 
Phbc  specialist  units  access  to  data 
reflecting  real-time  positions  for  their 
respective  trading  accounts  with 
specific  detail,  including  the  security, 
the  last  sale  of  that  security,  the  profit 
or  loss  of  the  position,  and  a  total  long 
and/or  short  dollar  value.  This 
enhancement  incorporates  trades  on  a 
real-time  basis  into  the  specialist  imit's 
position  reports,  which  are  displayed 
electronically  at  a  remote  access 
terminal  via  a  dial-up  connection.  This 


^  As  originally  filed,  the  purpose  section  stated 
that  the  enhancement  provided  execution  services 
to  Phlx  specialist  units.  The  Exchange  has  clarified 
that  the  enhancement  does  not  provide  execution 
services  to  Phlx  specialtiit  units.  Instead,  the 
enhancement  only  provides  trade  information  to 
Phlx  specialist  units,  which  the  specialist  units  may 
then  use  as  they  see  fit.  As  per  telephone 
conversation  between  |ohn  Dayton,  Assistant 
Secretary  and  Counsel.  Phlx.  and  Heather  Traeger, 
Attorney.  SEC,  Division  of  Marker  Regulation,  on 
December  7,  2000. 


feature,  which  is  voluntary,^  is  a  means 
for  off-floor  principals  of  Phlx  specialist 
units  to  gauge  their  unit's  risk  exposure. 
The  proposed  fee  is  being  instituted  to 
defray  the  costs  of  and  demand  for  this 
risk  management  report  as  well  as 
maintenance  and  operation  of  the  dial- 
up  coimection  service.  The  Exchemge  is 
choosing  to  charge  a  flat  monthly  fee  for 
this  service.  The  Exchange  believes  that 
a  flat  monthly  fee  is  appropriate  as  the 
fee  for  the  remote  access  feature  reflects 
the  cost  of  creating  and  maintaining  a 
dial-up  connection  with  the  off-floor 
offices  of  the  specialist.  Information 
transmitted  through  this  dial-up 
comiection  is  substantially  similar  to 
the  information  currently  received  by 
the  specialist  unit  on  the  floor  of  the 
Exchange.  The  remote  access  feature 
should  contribute  to  enhancing  the 
upstairs  office's  ability  to  track  trading 
account  positions  by  allowing  more 
complete,  time-sensitive  position 
reports  to  be  viewed  by  a  principals  of 
specialist  units  from  off  the  floor. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6Cb)(4)  and  (6)(5)  of  the  Act  ^  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities  and  promotes  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biuden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Action 

The  foregoing  ride  change,  which  (1) 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange 
and  (2)  effects  a  change  in  an  existing 
order-entry  or  trading  system  of  the 
Exchange  that  (i)  does  not  significantly 
affect  the  protection  of  investors  of  the 
public  interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  have  the  effect  of  limiting 
the  access  to  or  availability  of  the 


system,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  die  Acts  and 
subparagraph  (0(2)  and  (f)(5)  of  Rule 
19b— 4  thereunder.''  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chemge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-00-99  and  should  be 
submitted  by  January  5,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-31995  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  B01(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3304] 

State  of  Michigan;  Amendment  #2 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  dated  December  1, 
2000,  the  above-numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  December  18,  2000. 


"  The  Phlx  confirmed  that  this  feature  is 
voluntary.  Id. 
'  15  U.S.C.  78f(b)(4)  and  (b)(5). 


8  15  U.S.C.  78s(b)(3)(A). 

8  17  CFR  240.19b-4(f)(2)  and  (f)(5). 

'0 17  CFR  240.3D-2(a)(12). 


All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing    " 
applications  for  economic  injury  is  July 
17, 2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  7,  2000. 

Allan  I.  Hoberman, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  00-31972  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  8025-01 -P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Renewal  of  Treatment  on  Government 
Procurement  of  Products  From 
Countries  Designated  Under  the 
Caribbean  Basin  Economic  Recovery 
Act 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Renewal  of  Treatment  on 

Government  Procurement  of  Products 

from  Countries  Designated  under  the 

Caribbean  Basin  Economic  Recovery 

Act. 

Under  the  authority  delegated  to  me 
by  the  President  in  section  1-201  of 
Executive  order  12260  of  December  31, 
1980, 1  hereby  direct  that  products  of 
countries,  listed  below,  designated  by 
the  President  as  beneficiaries  under  die 
Caribbean  Basin  Economic  Recovery  Act 
(19  U.S.C.  2701,  et  seq.)  with  the 
exception  of  the  Dominican  Republic, 
Honduras,  and  Panama,  shall  continue 
to  be  treated  as  eligible  products  for 
purposes  of  section  1-101  of  Executive 
Order  12260  until  September  30,  2001. 
Such  treatment  shall  not  apply  to 
products  originating  in  these  countries 
that  are  excluded  from  duty  free 
treatment  under  19  U.S.C.  2703(b). 
Decisions  on  the  subsequent  renewal  of 
this  treatment  beyond  September  30, 
2001  will  be  based  on  beneficiaries' 
efforts  to  improve  domestic 
procurement  practices,  on  thefr  support 
for  relevant  international  initiatives, 
such  as  those  in  the  World  Trade 
Organization  (WTO)  Working  Group  on 
Transparency  in  Government 
Procurement  and  the  Free  Trade  Area  of 
the  Americas  (FTAA)  Negotiating  Group 
on  (k)vemment  Procurement,  and  on 
their  progress  toward  acceding  to  the 
WTO  Government  Procurement 
Agreement. 

List  of  Countries  Designated  as 
Beneficiary  Countries  for  Purpose  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(CBERA):  Antigua  and  Barbuda,  Aruba, 
the  Bahamas,  Barbados,  BeUze,  Costa 


Rica,  Dominica,  the  Dominican 
Republic;  El  Salvador:  Grenada, 
Guatemala,  Guyana,  Haiti,  Honduras, 
Jamaica,  Nicaragua,  Panama,  St.  Lucia, 
St.  Vincent  and  the  Grenadines, 
Trinidad  and  Tobago,  Montserrat, 
Netherlands  Antilles,  Saint  Kitts-Nevis, 
British  Virgin  Islands. 

Charlene  Barshefsky, 

United  States  Trade  Representative. 

[FR  Doc.  00-32042  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  vkrith  Part  21 1  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

The  South  Carolina  Railroad  Museum, 
Inc. 

[Docket  Number  FRA-2000-8249] 

The  South  Carolina  Railroad  Museum 
(SCMX),  Inc.  of  Columbia,  SouUi 
Carolina,  has  petitioned  for  a  permanent 
waiver  of  compliance  for  four  passenger 
coaches  and  one  dining  car  from  the 
requirements  of  the  Railroad  Power 
Brakes  and  Drawbars,  49  CFR  Part 
232.17(b)(2),  which  requires  that  air 
brake  equipment  on  passenger  cars  be 
cleaned,  repaired,  lubricated,  and  tested 
(COTS)  as  often  as  necessary,  but  not 
less  frequently  then  as  required  in 
Standard  S-045  in  the  Manual  of 
Standards  and  Recommended  Practices 
of  the  Association  of  American 
Raifroads  (AAR).  Standard  S-045 
requfres  that  these  cars  equipped  with 
S-22  brake  equipment  receive  COTS 
every  24  months.  The  museum  requests 
that  the  maintenance  interval  be 
extended  from  24  months  to  60  months. 
SCMX  indicates  that  cars  are  utilized  in 
excursion  service  and  for  special 
charters  and  were  used  53  days  in  the 
last  calendar  year. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 


hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notifj'  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
8249)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  Pl-401,  Washington,  DC  20590- 
0001.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning,  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  Pl-401  (Plaza  Level),  400 
Seventh  Street  SW.,  Washington.  All 
documents  in  the  public  docket  are  also 
available  for  inspection  and  copying  on 
the  Internet  at  the  docket  faciUty's  Web 
site  at  http://dms.dot.gov. 

Issued  in  Washington,  DC,  on  December 
11.2000. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  00-31975  Filed  12-14-00;  8:45  am] 
BILLING  CODE  401IM»-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2000-8519] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
GINGERSNAP. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requfrement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
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46  CFR  Part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  weiiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
January  16.  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-8519. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  FL-401, 
Department  of  Transportation,  400  7th 
St.,  S.W.,  Washington.  DC.  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  S.W.,  Washington. 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  conmiercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  GINGERSNAP.  Owner  Wesley 
Adams  &  Susan  Adams. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"Length— 26',  Beam  8',  Depth  6', 


Capacity  12  passengers,  Tonnage  6.7 
tons  (measured  by  taking:  the  dry 
weight  of  the  vessel  =  7,500  lb  she 
draws  3ft  of  her  6'  hull  thus  displacing 
more  than  twice  her  weight  7,500  x  2  = 
15000/2,240  lb  =  6.696)." 

(3)  Intefided  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"This  vessel  would  be  used  as  a  sight- 
seeing boat  in  the  Port  Ludlow.  WA 
area.  Giving  tourists  a  chance  to  see  the 
surrounding  waters  on  a  vessel  similar 
to  those  used  in  the  area  at  the  turn  of 
the  century."  "The  intended  area  of 
operation  will  include  the  north  Puget 
Sound  areas  of  Port  Ludlow,  north 
Hoods  Canal,  and  Admiralty  Inlet  from 
Point  No  Point  to  Point  Wilson 
(Washington  State)." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  Unknown.  Place  of 
construction:  Unknown. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "There  are  currently  three 
Charter  Services  operating  out  of  the 
Port  Ludlow  area:  Captain  Bry's 
Charters:  Which  I  own.  Currently 
operating  a  26'  sailboat.  Specializing  in 

2  hour  Sailboat  Cruises  &  Lessons. 
Captain  Larry's  Adventures:  Operating  a 
26'  Orca  Marine  recreational  fishing 
vessel  specializing  in  day  trips  and 
fishing  excursions.  My  new  vessel  will 
not  compete  at  all  with  fishing  (as  it  is 
not  a  fishing  boat  at  all,)  and  as  for  tours 
*   *   *  his  boat  cruises  at  40knts  and 
GINGERSNAP  tops  out  at  9knts.  Not 
really  the  same  market.  PCO  Marine: 
Operating  a  44'  Tolly  Motor  Yacht.  PCO 
specializes  in  day  cruises  featuring 
creature  comforts  and  food  and  beverage 
service.  Luxury  cruises.  As  for  the  effect 
that  Gingersnap  will  have  on  his 
business.  Captain  Ottnes  is  retired  and 
runs  the  charters  as  a  hobby.  Gingersnap 
will  not  take  away  anyone  that  wants 
luxury  *  *  *  she's  comfortable,  but  not 
luxurious — and  not  fast.  There  are  also 
charters  available  from  Port  Townsend 
(most  notably  Captain  Jack's,  a  45' — 30 
passenger  aluminum  tour  boat,)  but 
none  that  would  profit  from  $10  cruises 
around  Port  Ludlow,  or  taking  small 
groups  to  and  from  Port  Townsend. 
Most  of  the  available  charter  services  are 
run  as  hobbies,  and  there  are  none  listed 
in  our  local  phone  book  that  operate 
locally.  (That's  why  I  started  doing  it!)" 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "There 
should  be  no  impact  at  all  regarding 
builders  from  this  waiver.  Nobody 
builds  laimches  like  this  anymore. 
There  are  still  wooden  boat  builders,  but 


the  market  for  small  launches  of  this 
sort  is-negligible.  As  for  the  shipyards 
*  *  *  Gingersnap  will  give  the  local 
yards  plenty  of  work  due  to  her  age.  (It's 
the  nature  of  wooden  boats  *  *  *  they 
like  to  be  worked  on.)" 

Dated:  December  12,  2000. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-32012  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-200O-8518] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
REFLECTION. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  imduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
January  16,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-8518. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/;  All  comments 
wall  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 


electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell.  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  "Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  emd  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

Name  of  vessel:  REFLECTION. 
Owner:  Gary  and  Roxanna  Wagner 
D.B.A.  Blue  Heron  Charters,  Inc..  a  New 
York  Corporation. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 

"REFLECTION  is  a  cutter  rig  sailboat. 
44'5''  LOA,  35'4''  LWL,  13'  Beam,  6' 
draft.  Displacement  23,400  lbs.  With  a 
keelof  10,300  lbs.  ' 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"We  intend  to  engage  in  day  and 
overnight  charters  of  6  passengers  or 
less  (OUPV).  These  will  be  of  the  "Black 
Tie"  Day  Sail  and  Custom  overnight 
charters  in  the  Coastal  waters  of  the 
Northeast  US." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1976.  Place  of 
construction:  Oakhill,  Ontario. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Sailing  vessel 
REFLECTION  will  have  negligible 


impact  on  activities  in  the  Northeast  as 
our  intention  is  to  provide  service  for  6 
passengers  or  less  as  a  day  sail  activity 
in  the  New  Jersey/New  York  area  waters 
and  as  an  overnight  "Black  Tie"  custom 
charters  for  4  or  less  passengers.  This 
activity  will  take  place  probably  no 
more  than  four  (4)  or  five  (5)  times  per 
month.  To  our  knowledge  there  is  no 
sailing  vessel  making  these  cruises  out 
of  the  Atlantic  Highlands,  New  Jersey 
area.  We  have  found  only  one  (1) 
making  day  sails  out  of  a  New  York  City 
Harbor.  Our  intention  is  to  sail  out  of  a 
New  Jersey  location.  We  have  foimd  no 
OUPV  charters  running  out  of  the  Long 
Island  Sound  area  sailing  toward  the 
Block  Island  waters.  We  have  foimd  no 
OUPV  charters  running  out  of  the  New 
Jersey  area  sailing  toward  the  Cape  May 
waters.  We  feel  that  the  impact  of  our 
activities  is  of  minimal  or  negligible 
impact  to  any  activities  currently  in 
service  in  the  Northeast  waters  of  the 
U.S." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "Sailing 
vessel  REFLECTION  will  be  serviced  by 
small  boatworks  in  the  northeast. 
Current  plans  £u^  to  continue  with 
relationships  currently  established  with 
the  Brewer  Yards  in  Glen  Cove,  New 
York;  Carriage  House  in  Seabright,  NJ; 
Marine  Engine  Service  in  New  Jersey; 
and  Bock  Marina  in  Beaufort,  North 
Carolina.  These  yards  permit  us  to  work 
on  systems  ourselves  and  where  our 
expertise  is  "short"  provide  professional 
experts  in  a  variety  of  boat  maintenance 
and  service  disciplines.  We  feel  that  our 
impact  will  be  minimal  but  of  a  positive 
nature  as  these  yards  (and  others  we 
will  use  as  the  occasion  arises)  use  U.S. 
domestic  labor  and  certified  service 
providers." 

Dated:  December  12,  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-32010  Filed  12-14-00:  8:45  am] 
BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2000-6520] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SEASCAPE. 


summary:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels,  ff  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  wadver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
January  16,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-8520. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  S.W.,  Washington,  D.C.  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  "Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  niunber  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
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properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  SEASCAPE.  Owner:  Darxyl  and 
Cindy  Aken. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "52 
Feet,  Capacity:  12  Persons,  Tonnage: 
25." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant:  "I 
plan  to  charter  the  SEASCAPE  for  short 
periods  for  Harbor  cruises  in  Marina  del 
Rey  and  corporate  sightseeing  cruises. 
The  geographic  limits  within  which  I 
will  operate  are  in  the  Pacific  Ocean 
from  Santa  Barbara  to  Newport  Beach, 
CA  and  out  to  the  Channel  Islands  and 
Cataltna  Island." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1990.  Place  of 
construction:  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "Most  of  the  commercial 
passenger  vessels  operating  in  the 
geographic  area  referred  to  in  item  8  are 
large,  with  capacities  from  50  to  500 
passengers.  I  do  not  believe  I  will  have 
any  impact  on  them.  I,  in  fact,  will 
provide  to  smaller  parties  similar 
experiences  to  the  larger  groups." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "I  do  not 
believe  the  operation  of  my  vessel  will 
have  any  impact  on  U.S.  shipyards." 

Dated:  December  12,  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-32011  Filed  12-14-00;  8:45  am] 

SILLING  CODE  4910-fl1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

[Docket  No.  NHTSA  2000-8461;  Notice  1] 

Continental  General  Tire,  inc.,  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Continental  General  Tire,  Inc., 
(Continental)  has  determined  that 


approximately  3,187  P255/70R16 
Ameri*660  AS  passenger  car  tires  do 
not  meet  the  labeling  requirements 
mandated  by  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  109, 
"New  Pneumatic  Tires."  FMVSS  No. 
109  requires  that  each  tire  shall  have 
permanently  molded  into  or  onto  both 
sidewalls  the  actual  nimiber  of  pUes  in 
the  sidewall,  and  the  actual  number  of 
plies  in  the  tread  area  if  different. 
(S4.3(e)). 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Continental  has  petitioned  for 
a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  noncompliance  with  S4.3(e) 
relates  to  the  mold  number.  Mold 
number  33460  ran  for  the  production 
period  of  Jime  14,  2000  through  July  29, 
2000  with  an  incorrect  sideplate  on  the 
bottom  sidewall.  This  sideplate  was  not 
changed  from  a  previous  production  run 
in  which  the  construction  was  different. 
The  stamping  at  the  rim  line  read: 
"Tread  6  plies— 2  Steel  +  2  Polyester  + 
2  Nylon."  It  should  have  read:  "Tread 
4  PUes— 2  Steel  +  2  Polyester." 

The  manufacturer  also  said  that  "A 
second  item  should  be  included,  which 
is  not  part  of  the  FMVSS  109 
requirement,  but  is  considered  a 
labeling  inconsistency.  The  load  index/ 
speed  rating  stamping  located  on  the 
bottom  sidewall  at  both  upper  sidewall 
and  rim  line  reads  109H  should  be 
109S." 

The  P255/70R16  General  Ameri*660 
AS  primarily  is  supplied  to  General 
Motors  (CM)  for  original  equipment 
pick  up  truck  application. 

Continental  states  that  all  molded 
labeling  items  on  the  LW  outboard 
(customer)  sidewall  are  correct  and  that 
a  label  showing  correct  identification  is 
affixed  to  the  tread.  The  customer 
would  be  sold  the  product  for  designed 
usage  and  the  incorrect  information 
would  be  on  the  inboard  (non-customer) 
sidewall. 

This  situation  has  been  reviewed  with 
representatives  of  GM  and  they  have 
indicated  their  support  of  registering 
this  problem  as  an  inconsequential 
noncompliance.  Continental  believes 
that  there  is  no  Scifety-related  issue  with 
respect  to  this  equipment. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  nvunber  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  January  16,  2001. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  December  11,  2000. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  00-31977  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33968] 

Safe  Handling  Rail,  Inc. — Operation 
Exemption — Maine  Coast  Railroad 
Corporation,  Maine  Central  Railroad 
Company,  Springfield  Terminal 
Railway  Company,  and  State  of  Maine 
Department  of  Transportation 

Safe  Handling  Rail,  Inc.  (SHR),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire,  by  assignment,  the  operating 
rights  of  Maine  Coast  Railroad 
Corporation  (MECO)  over  approximately 
5.76  route  miles  of  rail  line  in  Rockland, 
Sagadahoc  Coimty,  ME  (subject  line), 
between  milepost  28.03  (Church  Road) 
and  milepost  33.79  (Hardings).'  In 
addition,  SHR  also  will  acquire  MECO's 
incidental  overhead  trackage  rights  on 
the  rail  line  between  milepost  27.5  and 
milepost  33.79  (trackage  rights). ^  The 
State  of  Maine  Department  of 


'  MECO  acquired  the  authority  to  operate  the 
subject  line  in  Maine  Coast  Railroad  Corporation — 
Operation  Exemption — Maine  Central  Railroad 
Company  and  Springfield  Terminal  Railway 
Company,  Finance  Docket  No.  32272  (ICC  served 
June  21,  1993). 

^  MECO  was  granted  trackage  rights  by  Maine 
Central  Railroad  Corporation  (MEC)  and  Springfield 
Terminal  Railway  Company  (STR)  in  Maine  Coast 
Railroad  Corporation — Trackage  Rights 
Exemption — Maine  Central  Railroad  Company  and 
Springfield  Terminal  Railway  Company,  Finance 
Docket  No.  31768  (ICC  served  Nov.  26,  1990). 


Transportation  (MDOT)  owns  the 
subject  line,  and  MEC  and  STR  have 
residual  common  carrier  obligations  on 
the  subject  line.^  Certain  traffic  handled 
by  SHR  to  and  from  the  Bath  Iron  Works 
at  Hardings,  ME,  will  be  handled  in  the 
account  of  MEC/STR,  just  as  it  has  been 
handled  by  MECO. 

The  transaction  is  expected  to  be 
consummated  on  or  soon  after 
December  8,  2000,  the  effective  date  of 
the  exemption  (7  days  after  the 
exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33968,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Bruce  A. 
Coggeshall,  Esq.,  Pierce  Atwood,  One 
Monument  Square,  Portland,  ME  04101. 


'  SHR  will  replace  MECO  as  the  operator  of  the 
subject  line  and  trackage  rights,  and  MECO  will 
have  no  further  rail  carrier  rights  or  obligations  on 
the  subject  line  or  trackage  rights  line.  In  a  related 
proceeding,  SHR  has  filed  a  notice  for  a  modified 
certificate  of  public  convenience  and  necessity  to 
operate  MDOT's  rail  lines  (i)  between  milepost 
33.79,  in  Brunswick,  ME,  and  milepost  85.55,  in 
Rockland,  ME.  and  (ii)  between  milepost  29.40.  at 
Rock  [unction,  in  Brunswick,  and  milepost  63.00, 
in  Augusta,  ME.  See  Safe  Handling  Rail,  Inc. — 
Modified  Rail  Certificate,  STB  Finance  Docket  No. 
33967. 


Board  decisions  and  notices  are 
available  on  our  website  at 
'WWW.STB.D0T.GOV." 

Decided:  December  7,  2000. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  00-31879  Filed  12-14-00;  8:45  am] 
BtUJNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33914] 

Texas  Mexican  Railway  Company — 
Purchase  Exemption — Union  Pacific 
Railroad  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  is  granting  a  petition  for 
exemption  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25  for 
Texas  Mexican  Railway  Company  (Tex 
Mex)  to  acquire  fi"om  Union  Pacific 
Railroad  Company  and  operate  (1)  the 
Rosenberg  Line,  an  84.5-mile  rail  line 
between  milepost  87.0  near  Victoria  and 
milepost  2.5  near  Rosenberg,  TX,  and  (2) 
approximately  6.3  miles  of  overhead 
trackage  rights  between  mileposts  87.0 
and  90.8  and  between  mileposts  2.5  and 
0.0,  subject  to  employee  protective 
conditions.! 


'  Additionally,  the  Board  is  approving  Tex  Mex's 
request  for  permission  to  use  the  overhead  trackage 
rights  it  acquired  in  Union  Pacific/Southern  Pacific 
Merger,  1  S.T.B.  233  (1996),  to  move  the  traffic  that 
will  originate  or  terminate  on  the  Rosenberg  Line. 


DATES:  This  exemption  is  effective  on 
December  21,  2000.  Petitions  to  reopen 
must  be  filed  by  January  2,  2001. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  the  exemption 
granted  in  STB  Finance  Docket  No. 
33914  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representative,  Richard  A.  Allen,  888 
17th  Street,  NW,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired  1-80Q-877- 
8339.) 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  refer  to  the  Board's 
decision  served  December  1 1 ,  2000. 

To  purchase  a  copy  of  the  full 
decision,  write  to,  caJl,  or  pick  up  in 
person  fi-om:  Da-To-Da  Office  Solutions, 
1925  K  Street,  NW,  Room  405. 
Washington,  DC  20006.  Telephone: 
(202)  466-5530.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  8,  2000. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-31907  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  491S-0(M> 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  7.  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Biu'eau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  16,  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1700. 

Form  Number:  IRS  Form  8869. 

Type  of  Review:  Extension. 

Title:  Qualified  Subchapter  S 
Subsidiary  Election. 

Description:  Effective  for  tax  years 
beginning  After  December  31,  1996, 
Internal  Revenue  Code  section 
1361(b)(3)  allows  an  S  corporation  to 
own  a  corporate  subsidiary,  but  only  if 
it  is  wholly  owned.  To  do  so,  the  parent 
S  corporation  must  elect  to  treat  the 
wholly-owned  subsidiary  as  a  qualified 
subchapter  S  subsidiary  (Qsub).  Form 
8869  is  used  to  make  this  election. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping — 6  hrs.,  13  min. 
Learning  about  the  law  or  the 


form — 53  min. 

Preparing,  copying,  assembling  and 

sending  the  form  to  the  IRS — 1  hr., 

2  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  40,750  hours. 

OMB  Number:  1545-1702. 

Form  Number:  IRS  Form  8870. 

Type  of  Review:  Extension. 

Title:  Information  Return  for  Transfers 
Associated  With  Certain  Personal 
Benefit  Contracts. 

Description:  Section  170(c)  charitable 
organizations  or  section  664(d) 
charitable  remainder  trusts  that  paid 
premiiuns  after  February  8,  1999,  on 
certain  "personal  benefit  contracts" 
must  file  Form  8870. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 9  hrs.,  48  min. 
Learning  about  the  law  or  the 
form — 2  hrs.,  22  min. 
Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 2  hrs., 
39  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  74,200  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  00-31954  Filed  12-14-00;  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Management  of  Federal  Agency 
Disbursements 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  "annual  Financial  Statement  of 
Surety  Companies — Schedule  F." 

DATES:  Written  comments  should  be 
received  on  or  before  Frebruary  13, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  financial  management  Service,  3700 
East- West  Highway,  Programs  Branch, 
Room  144,  Hyattsville,  Maryland  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Surety  Bond 
Branch,  3700  East- West  Highway, 
Hyattsville,  Maryland  20782  (202)  874- 
6775. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)l,  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 


Title:  Annual  Financial  Statement  of 
Surety  Companies — Schedule  F. 

OMB  Number:  1510-0012. 

Form  Number:  FMS  6314, 

Abstract:  This  form  provides 
information  that  is  used  to  determine 
the  amoimt  of  unauthorized  reinsurance 
of  a  Treasury  Certified  Company,  and  to 
compute  its  underwriting  limitations. 
This  computation  is  necessary  to  ensure 
the  solvency  of  companies  certified  by 
Treasury,  and  their  ability  to  carry  out 
contractual  surety  requirements. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
451. 

Estimated  Time  Per  Respondent: 
Varies  fi'om  8  hours-80  hours. 

Estimated  Total  Annual  Burden 
Hours:  19,108. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  Functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation. 


maintenance  and  piut;hase  of  services  to 
provide  information. 

Dated:  December  7,  2000. 

Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations. 

[FR  Doc.  00-32043  Filed  12-14-00;  8:45  am] 

BILUNG  COOe  4810-3S-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Payments  to  Persons  Who  Hold 
Certain  Categories  of  Judgmdtit 
Against  Cuba  or  Iran 

AGENCY:  Department  of  the  Treasury; 
Office  of  Foreign  Assets  Control. 
ACTION:  Notice. 

SUMMARY:  This  notice  explains  the 
manner  in  which  the  Department  of  the 
Treasury  interprets  the  direction  in 
Section  2002  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000,  Public  Law  No.  106-386 
("Section  2002")  to  pay  post-judgment 
interest  on  payments  authorized  by  that 
section.  This  notice  also  explains  that 
certain  deficiencies  in  the  information 
and  documentation  regarding  payment 
information  submitted  by  applicants 
will  not  prevent  an  application  fi'om 
being  determined  to  be  complying 
within  the  meaning  of  Part  3  of  the 
Federal  Register  Notice  published  on 
November  22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  submission  of 
applications,  Rochelle  E.  Stem, 
Transactions  Analysis  Officer,  Office  of 
Foreign  Assets  Control.  For  legal 
questions,  Brett  D.  Barkey,  Attorney- 
Advisor,  Office  of  the  Chief  Counsel 
(Foreign  Assets  Control).  Both 
individuals  can  be  reached  at  202-622- 
2671  (not  a  toll  &^  call). 


SUPPLEMENTARY  INFORMATION: 

Parti 

Section  2002  provides  that  persons 
who  hold  certain  judgments  against  Iran 
or  Cuba  may  elect  to  receive  payments 
fi'om  the  Department  of  the  Treasury 
equaling  110  percent  or  100  percent  "of 
compensatory  damages  awarded  by 
judgment  of  a  court  on  a  claim  or  claims 
brought  by  the  person  under  section 
1605(a)(7)  of  title  28.  United  States 
Code,  plus  amounts  necessary  to  pay 
post-judgment  interest  under  section 
1961  of  such  title,  and,  in  the  case  of  a 
claim  or  claims  against  Cuba,  amounts 
awarded  as  sanctions  by  judicial  order 
on- April  18,  2000  (as  corrected  on  June 
2,  2000),  subject  to  final  appellate 
review  of  that  order,"  Section 
2002(a)(1).  This  notice  explains  the 
manner  in  which  the  Department  of  the 
Treasury  interprets  the  direction  in 
Section  2002  to  pay  post-judgment 
interest  under  that  section. 

In  making  payments  under  Section 
2002,  subject  to  funds  availability,  the 
Department  of  the  Treasury  will  pay 
post- judgment  interest  on  110  percent  of 
compensatory  damages  or  100  percent 
of  compensatory  damages,  according  to 
whether  the  applicant  elects  to  receive 
payment  equaling  110  or  100  percent  of 
compensatory  damages.  The  Department 
of  the  Treasury  will  not  pay  post- 
judgment  interest  on  portions  of  the 
judgment  for  which  tbe  applicant  is  not 
entitied  to  receive  payment  under 
Section  2002,  including  amounts 
awarded  as  punitive  damages.  Nor  will 
the  Department  of  the  Treasury  pay 
post-judgment  interest  on  the  amounts 
awarded  as  sanctions,  as  Section 
2002(a)(1)  does  not  provide  for  payment 
of  post-judgment  interest  on  sanctions 
awards. 
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Part  2 

On  November  22,  2000  at  65  PR 
70382,  the  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
published  a  Federal  Register  Notice 
("November  Notice")  specifying  the 
procedures  necessary  for  persons  to 
establish  eligibility  for  payments 
authorized  by  Section  2002.  The 
November  Notice  specified  information 
that  applicants  must  submit  to  establish 
eligibility  and  provided  that  an 
application  would  be  determined  to  be 
"complying  if  the  Department  of  the 
Treasiuy  determines  that  it  has 
received,  for  its  review,  all  the 
information  and  docimientation 
specified  in  Part  2(a)-{f)"  of  the 


November  Notice.  November  Notice, 
Part  3(a). 

Part  2(a)(2)  of  the  November  Notice 
specifies  payment  information  needed 
to  effect  a  payment  to  the  applicant. 
This  information  relates  to  the 
administrative  processing  of  the 
payment,  not  to  the  applicant's 
eligibility  for  payment  under  Section 
2002.  The  Department  of  the  Treasury 
has  therefore  determined  that 
deficiencies  in  the  material  submitted 
pvu-suant  to  Part  2(a)(2)  of  the  November 
Notice  will  not  prevent  an  application 
from  being  determined  to  be  complying 
under  Pai^S  of  the  November  Notice. 
The  Department  of  the  Treasury  will 
contact  the  applicant  in  order  to  obtain 
any  missing  or  additional  payment 


information  under  Part  2(a)(2)  that  the 
Department  of  the  Treasury  needs  in 
order  to  effect  a  payment.  Any 
information  so  requested  must  be 
provided  to  the  Department  of  the 
Treasury  in  order  for  the  applicant  to 
receive  payment. 

Dated:  December  12.  2000. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  12,  2000. 
Elisabeth  A.  Bresee, 

Assistant  Secretary  (Enforcement), 

Department  of  the  Treasury. 

[FR  Doc.  00-32100  Filed  12-13-00;  10:34 

am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Biotechnology  Activities: 
Recombinant  DNA  Research: 
Proposed  Actions  Under  the  NIH 
Guidelines 

Correction 

In  notice  document  00-31524 
begirming  on  page  77655,  in  the  issue  of 
Tuesday,  December  12,  2000,  make  the 
following  correction: 

1.  On  page  77655,  in  the  third 
column,  under  the  heading  DATES:,  in 
the  seventh  line,  "  February  10,  2002" 
should  read  "  February  12,  2001". 

2.  On  page  77656,  in  the  first  column, 
in  the  second  paragraph,  in  the  last  line, 
after  "URL:"  add  "http://www.nib.gov/ 
about/director/07122000.htm." . 

[FR  Doc.  CO-31524  Filed  12-14-00;  8:45  am] 
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Postal  Service 


39  CFR  Part  111 

Changes  to  the  Domestic  Mail  Manual  to 

Implement  Docket  No.  R2000-1;  Final 

Rule 
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POSTAL  SERVICE 

39  CFR  Part  111 

Changes  to  the  Domestic  Mail  Manual 
to  Implement  Docket  No.  R2000-1 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  rate,  fee,  and 
classification  changes  for  all  classes  of 
mail  included  in  the  Decision  of  the 
Governors  of  the  Postal  Service  in  Postal 
Rate  Commission  Docket  No.  R2000-1. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  at  12:01  a.m.  on  January  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  Suggs,  Office  of  Mail  Preparation 
and  Standards,  703-292-3648. 
SUPPLEMENTARY  INFORMATION:  On 
January  12,  2000,  the  United  States 
Postal  Service,  in  conformance  with 
sections  3622  and  3623  of  the  Postal 
Reorganization  Act  (39  U.S.C.  101  et. 
seq.),  filed  a  request  for  a  recommended 
decision  by  the  Postal  Rate  Commission 
(PRCJ  on  proposed  rate,  fee,  and 
classification  changes.  The  PRC 
designated  this  filing  as  Docket  No. 
R2000-1.  The  PRC  issued  a  notice  of 
filing  in  Order  No.  1279  on  January  14, 
2000. 

On  August  29,  2000,  the  Postal 
Service  published  for  comment  in  the 
Federal  Register  a  proposed  rule  {65  FR 
52479)  that  provided  information  on  the 
implementation  rules  for  the  rate,  fee, 
and  classification  changes  that  the 
Postal  Service  proposed  to  adopt  if  its 
requested  changes  in  Docket  No.  R2000- 
1  were  recommended  by  the  PRC  and 
approved  by  the  Governors  of  the  Postal 
Service. 

On  November  13,  2000,  pursuant  to 
39  U.S.C.  3624,  the  PRC  issued  its 
Recommended  Decision  on  the  Postal 
Service's  Request  to  the  Governors  of 
the  Postal  Service.  The  PRC 
reconunendations  made  revisions  to 
some  of  the  mail  classification  structiu-e, 
rates,  and  fees  requested  by  the  Postal 
Service.  Based  on  an  extensive  analysis 
of  the  PRC's  Recommended  Decision 
and  deliberation  as  to  its  consequences 
to  the  Postal  Service  and  its  customers, 
and  pursuant  to  39  U.S.C.  3625.  the 
Governors  acted  on  the  PRC's 
recommendations  on  December  4,  2000. 
The  Governors  determined  to  allow  the 
recommended  rates  and  fees  and  the 
majority  of  the  classification 
recommendations  to  take  effect  under 
protest.  The  Governors  expressed 
disagreement  with  the  Commission's 


estimate  of  required  revenues  in  the  test 
year,  and  retiuTied  the  Recommended 
Decision  to  the  Commission  for 
reconsideration  of  the  Postal  Services 
revenue  requirement.  In  a  separate 
decision,  the  Governors  rejected  the 
PRC's  recommendation  to  establish  a 
one-pound  flat  rate  for  Priority  Mail  and 
"shell"  classifications  for  Information 
Based  Indicia  Program  Mail  and 
Courtesy  Envelope  Mail.  The  Governors 
also  rejected  the  Commission's 
recommendation  to  include  footnotes  in 
the  Standard  Mail  rate  schedules 
indicating  a  3.3  ounce  maximiun  weight 
and  breakpoint  weight. 

The  Board  of  Governors  set  an 
implementation  date  of  January  7,  2001, 
for  the  rates,  fees,  and  classifications 
allowed  to  take  effect.  This  final  rule 
contains  the  DMM  standards  adopted  by 
the  Postal  Service  to  implement  the 
Governors'  decision.  The  revised  DMM 
standards  will  take  effect  on  January  7, 
2001. 

Part  A  siunmarizes  the  major  changes 
made  to  the  DMM  implementing 
language  since  publication  of  the 
proposed  rule  (65  FR  52479).  This 
includes  changes  made  because  of 
differences  in  the  Postal  Service's 
proposed  and  the  PRC's  recommended 
decision,  changes  made  in  response  to 
the  Governors'  decisions,  and  changes 
made  by  the  Postal  Service  in  response 
to  mailer  comments  or  for  other  reasons. 
Part  B  of  this  final  rule  summarizes,  by 
class  of  mail  and  special  service 
category,  all  of  the  revisions  made  to 
current  DMM  Issue  55  to  implement 
R2000-1.  Part  C  of  this  final  nUe 
contains  an  analysis  of  the  comments 
received  on  the  proposed  rule  and  the 
Postal  Service  responses.  Part  D 
summarizes  ttie  changes  by  DMM 
module  and  section.  The  actual 
implementing  language  for  the  DMM 
follows  at  the  end  of  this  final  rule. 

As  information,  the  DMM  language  in 
this  final  rule  incorporates  revisions  to 
the  DMM  from  four  previously 
published  Federal  Register  final  rules 
that  also  will  take  effect  on  January  7, 
2001.  These  final  rules  are: 

1.  "Sack  Preparation  Changes  for 
Periodicals  Nonletter-Size  Pieces  and 
Periodicals  Prepared  on  Pallets" 
published  on  July  28,  2000  (65  FR 
46361). 

2.  "Line-of-Travel  Sequencing  for 
Basic  Carrier  Route  Periodicals" 
published  on  July  28,  2000  (65  FR 
46363). 

3.  "Preparation  Changes  for  Palletized 
Standard  Mail  (A)  and  Boimd  Printed 
Matter  and  for  Standard  Mail  (A)  and 
Standard  Mail  (B)  Claimed  at  DBMC 
Rates"  published  on  August  8,  2000  (65 
FR  48385). 


4.  "Domestic  Mail  Manual  Changes 
for  Sacking  and  Palletizing  Periodicals 
Nonletters  and  Standard  Mail  (A)  Flats, 
for  Traying  First-Class  Flats,  and  for 
Labeling  Pallets"  published  on  August 
16,  2000  (65  FR  50054). 

Accordingly,  the  numbering  jmd  the 
language  of  the  DMM  sections  in  this 
final  rule  have  been  synchronized  with 
these  other  final  rules  and  may  not 
match  the  numbering  and  language  in 
current  DMM  Issue  55. 

A.  Major  Changes  and  Additions  Other 
than  Rate  and  Fee  Levels  Since 
Publication  of  the  August  29,  2000, 
Proposed  Rule 

1 .  Express  Mail 

The  Postal  Service  has  added 
clarifying  language  to  DMM  S500.3.0  to 
provide  for  use  of  electronic  option 
Delivery  Confirmation  with  Priority 
Mail,  Standard  Mail  parcels,  and 
Package  Services  mail  enclosed  in 
Express  Mail  drop  shipment  mailings. 
Use  of  electronic  option  Signatxire 
Confirmation  also  will  be  permitted  for 
Priority  Mail  and  Package  Services  mail 
that  is  enclosed  in  Express  Mail  drop 
shipments.  Retail  option  Delivery 
Confirmation  and  Signature  Service  is 
not  available  for  mail  enclosed  in 
Express  Mail  drop  shipment  mailings. 

2.  Priority  Mail 

The  Postal  Service  has  added 
clarifying  language  to  DMM  S070  to 
provide  for  use  of  electronic  option 
Delivery  Confirmation  with  Standard 
Mail  parcels  and  Package  Services  mail 
enclosed  in  Priority  Mail  drop  shipment 
mailings.  Use  of  electronic  option 
Signature  Confirmation  also  will  be 
permitted  for  Package  Services  mail  that 
is  enclosed  in  Priority  Mail  drop 
shipments.  Use  of  retail  option  Delivery 
Confirmation  and  Signatiue 
Confirmation  is  not  permitted  with 
Standard  Mail  and  will  not  be  permitted 
with  Package  Services  mail  enclosed  in 
Priority  Mail  drop  shipments.  Delivery 
Confirmation  (either  retail  or  electronic 
option)  is  not  available  for  the  Priority 
Mail  portion  of  the  drop  shipment. 

3.  First-Class  Mail 

a.  Maximum  Weight  for  Automation 
Heavy  Letters 

The  maximum  weight  for  First-Class 
Mail  heavy  letters  that  may  qualify  for 
automation  letter  rates  will  be  3.3 
ounces  (.2063  pound). 

b.  Barcodes  on  Automation  Flats 

DMM  C840.3.0  has  been  revised  to 
allow  application  of  two  POSTNET 
barcodes  on  the  address  side  of  flat-size 


automation  rate  pieces  provided  certain 
conditions  are  met. 

4.  Periodicals 

a.  DDU  Rates  for  Periodicals  Mail 
Entered  under  Exceptional  Dispatch 

Based  on  the  Postal  Rate 
Conunission's  recommended  decision, 
the  final  rule  will  include  DMM  changes 
that  will  provide  for  DDU  rates  for 
Periodicals  mail  entered  under 
exceptional  dispatch.  The  change  will 
limit  DDU  rates  under  exceptional 
dispatch  to  zones  1  and  2  and  provides 
a  restriction  on  eligibility  to 
publications  with  circulation  of  25,000 
and  under. 

b.  DMM  Renumbering 

The  information  contained  in  DMM 
E220  in  the  proposed  rule  has  been 
renumbered  as  DMM  E217. 

c.  Maximum  Weight  for  Automation 
Hea\7  Letters 

The  maximum  weight  for  Periodicals 
heavy  letters  that  may  qualify  for 
automation  letter  rates  will  be  3.3 
oimces  (.2063  pound). 

d.  Barcodes  on  Automation  Flats 

DMM  C840.3.0  has  been  revised  to 
allow  application  of  two  POSTNET 
barcodes  on  the  address  side  of  flat-size 
automation  rate  pieces  provided  certain 
conditions  are  met. 

5.  Standard  Mail  (formedy  Standard 
Mail  (A)) 

a.  Maximum  Weight  Limit  for 
Automation  Letters 

The  maximum  weight  for  heavy 
letters  that  may  qualify  for  automation 
letter  rates  will  be  3.3  oimces  (.2063 
pound). - 

b.  Computation  of  Postage 

Proposed  DMM  E610.5.7  (formerly 
DMM  E612.4.5)  that  contained  language 
that  mailers  must  compute  postage 
using  both  piece  and  piece/poimd  rates 
and  pay  whichever  is  higher,  was 
removed.  Because  all  pieces  weighing 
3.3  oimces  or  less  will  pay  postage  using 
minimum  per  piece  rates  and  all  pieces 
weighing  more  than  3.3  ounces  will  pay 
postage  using  the  piece/pound  rates, 
this  computation  by  meulers  is  not 
necessary. 

c.  Barcodes  on  Automation  Flats 

DMM  C840.3.0  has  been  revised  to 
allow  application  of  two  POSTNET 
barcodes  on  the  address  side  of  flat-size 
automation  rate  pieces  provided  certain 
conditions  are  met. 


d.  Permissible  Use  of  Electronic  Option 
Delivery  Confirmation  With  Standard 
Mail  Parcels  Enclosed  in  a  Priority  Mail 
or  Express  Mail  Drop  Shipment 

The  Postal  Service  has  added 
clarifying  language  to  DMM  S070  and 
S500.3.0  to  provide  for  use  of  electronic 
option  Delivery  Confirmation  with 
Standard  Mail  enclosed  in  Priority  Mail 
Drop  Shipment  or  Express  Mail  Drop 
Shipment  mailings.  Use  of  retail  option 
Delivery  Confirmation  is  not  permitted 
with  Standard  Mail.  Delivery 
Confirmation  also  is  not  available  for 
the  Priority  Mail  portion  of  the  drop 
shipment'. 

6.  Combined  Package  Services  Mail  for 
DSCF  and  DDU  Rates 

a.  Overflow  Sacks 

Based  on  comments  received  on  the 
proposed  rule,  standards  were  added  to 
DMM  E753.2  and  3  to  provide  for  the 
preparation  of  5-digit  overflow  sacks  for 
Combined  Package  Services  mailings 
prepared  in  sacks  or  on  pallets. 

b.  Clarification  of  Destination  Entry  Rate 
Eligibility 

In  DMM  E753,  references  to 
"destination  entry"  were  changed  to 
"DSCF  and  DDU"  to  clarify  that  DBMC 
rates  are  not  available  under  DMM  E753 
for  combined  Package  Services  mailings. 

c.  Clarification  of  Minimum  Pallet 
Volumes 

Minor  changes  were  made  throughout 
.  DMM  E753  for  combined  Package 
Services  mail  prepared  on  pallets  to 
clarify  that  there  are  two  options  for 
meeting  minimum  pallet  volumes. 
Pallets  must  contain  (1)  a  minimum  of 
50  combined  parcels  and  250  pounds  of 
combined  Package  Services  mail,  or  (2) 
36  inches  of  mail.  In  addition, 
E753.1.lb(2)  was  amended  to  clarify 
that  the  height  of  the  pallet  is  excluded 
when  determining  the  minimum  of  36 
inches  of  mail  on  pallets. 

d.  Clarification  of  Postage  Payment 
Method 

DMM  E753.1.1g  was  revised  and  new 
DMM  E753.1.lh  added  to  clarify  that 
postage  for  combined  Package  Services 
mailings  must  be  paid  by  permit  imprint 
under  an  approved  manifest  mailing 
system  agreement. 

e.  Maximum  Height  for  Pallet  Boxes 

DMM  M041.4.2  has  been  revised  to 
add  a  requirement  that  for  mailings 
prepared  in  pallet  boxes  to  qualify  for 
the  DSCF  or  DDU  rate,  the  height  of  the 
pallet  box  may  not  exceed  60  inches 
(excluding  the  pallet)  as  is  currently 


required  for  Parcel  Select  DSCF  and 
DDU  rate  mail  (DMM  M041.4.2). 

7.  Bound  Printed  Matter 

a.  Eligibility  of  Flat-Size  Presorted 
Bound  Printed  Matter  for  DDU  Rates 

The  final  implementing  standards  in 
DMM  E753  permit  flat-size  Presorted 
Bound  Printed  Matter  sorted  to  5-digit 
containers  or  5-digit  bedloaded 
packages  to  qualify  for  DDU  rates  if  the 
pieces  weigh  over  one  pound  and  are 
entered  at  the  appropriate  destination 
delivery  unit.  The  Drop  Shipment 
Product  must  be  used  to  determine  the 
correct  destination  entry  facility  for  the 
5-digit  sorted  flat-size  Bound  Printed 
Matter  entered  at  Presorted  rates.  If  the 
Drop  Shipment  Product  lists  multiple 
facilities  for  a  single  5-digit  ZIP  Code, 
the  mailer  must  inquire  about  the 
correct  drop  site  when  contacting  the 
DDU  to  schedule  an  appointment. 

b.  Clarification  of  Package  and  Sack 
Minimums 

DMM  M045,  M722,  and  M723  were 
amended  to  include  a  clarification  of  the 
term  "whichever  comes  first,"  as  it  is 
used  in  the  minimum  size  standards  for 
preparing  packages  and  sacks. 

c.  Correction  of  Summary  of  Changes  to 
Machinable  Parcel  Sacking  Standards 

The  summary  of  changes  information 
in  the  proposed  rule  incorrecdy  stated 
that  there  were  no  changes  to 
machinable  parcel  sack  preparation 
other  than  eliminating  the  1 ,000  cubic 
inch  sack  sortation  option.  The 
summary  of  changes  in  this  final  rule 
correctly  shows  that  machinable  parcel 
preparation  is  revised  to  add  the 
"whichever  comes  first"  criterion  to  the 
minimum  sack  requirements,  and  to 
allow  mailers  the  option  of  prepeiring  an 
ASF  sack  when  such  pieces  are  entered 
at  the  DBMC  rates. 

d.  Clarification  of  Carrier  Route  Rate 
Eligibility 

DMM  E712.4.3,  which  was  contained 
in  the  proposed  rule,  is  deleted  in  this 
final  rule.  This  section  was  erroneously 
included  in  the  proposed  rule  and 
contained  Carrier  Route  rate  eligibiUty 
standards  that  conflicted  with  E712.2.0. 

e.  Clarification  of  Packaging  Standards 
in  M020 

DMM  M020  has  been  clarified  to  (1) 
show  that  mixed  ADC  packages  may 
contain  fewer  than  two  physical  pieces, 
(2)  clarify  that  each  physical  package  of 
Bound  Printed  Matter  must  always 
contain  at  least  two  pieces  except  for 
mixed  ADC  packages  and.  under  the 
conditions  described  in  that  section. 
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packages  of  Carrier  Route  mail  prepared 
in  sacks. 

f.  Revision  of  Maximum  Individual 
Piece  Weight  for  Package  Preparation 

The  proposed  rule  preparation 
requirements  for  sacked  mailings  of 
irregular  parcels  stated  that  pieces 
weighing  10  pounds  or  less  must  be 
packaged  prior  to  sacking.  However,  for 
Presorted  rate  irregular  parcels,  the 
minimum  package  size  was  proposed  to 
be  and  is  stated  in  this  final  rule  to  be 
10  pieces  or  10  poimds,  whichever 
comes  first,  with  a  stipulation  that  each 
package  must  contain  at  least  2  pieces. 
Under  this  scenario,  a  single  piece 
weighing  10  pounds  would  meet  the 
minimum  packaging  standard  and 
would  also  be  required  to  meet  the 
standard  that  each  package  contain  at 
least  2  pieces.  The  standard  requiring  at 
least  2  pieces  in  each  physical  package 
would,  for  a  10-pound  mailpiece, 
actually  result  in  a  minimum  package 
size  of  20  pounds  rather  than  10 
pounds. 

To  eliminate  this  discrepancy,  the 
cut-off  weight  for  preparing  irregular 
parcels  in  packages  in  DMM  M722  has 
been  changed  from  "weighing  10 
pounds  or  less"  to  "weighing  less  than 
10  pounds." 

To  keep  the  packaging  requirements 
parallel,  this  change  also  has  been  made 
for  carrier  route  irregular  parcels  in 
sacks  (DMM  M723)  and  for  all  packages 
on  pallets  (DMM  M045). 

g.  Revised  Sacking  Criteria  for  Presorted 
Irregular  Parcels  Weighing  10  or  More 
Pounds 

DMM  M722.4.0,  Required 
Preparation — Irregular  Parcels  Weighing 
10  Pounds  or  More,  has  been  revised  to 
remove  the  sacking  criterion  of  10  or 
more  pieces.  The  proposed  rule  stated 
that  irregular  parcels  each  weighing 
over  10  pounds  were  to  be  sacked 
whenever  there  were  at  least  10  pieces 
or  20  pounds,  whichever  occurs  first,  for 
a  presort  destination.  Under  the  stated 
"whichever  occurs  first"  rule,  pieces 
that  weigh  over  2  poimds  would  always 
be  sacked  under  the  minimum  20- 
pound  rule.  Since  this  section  pertains 
to  only  pieces  that  individually  weigh 
10  or  more  pounds,  the  option  to  sack 
based  on  the  criterion  of  at  least  10 
pieces  for  a  presort  destination  would 
never  be  used  and  it  is  therefore  deleted. 

h.  Exception  to  Packaging  for  Presorted 
Rate  Irregular  Parcels  in  5-Digit  Sacks 

An  exception  has  been  added  to  the 
packaging  requirement  in  DMM  M722 
for  Presorted  rate  irregular  parcels  that 
are  prepared  in  5-digit  sacks.  Mailers  of 
Presorted  rate  irregular  parcels  prepared 


in  5-digit  sacks,  may  at  their  option, 
prepare  such  pieces  loose  in  sacks 
without  physical  packaging  provided 
the  number  of  pieces  in  the  sack  meets 
the  minimum  package  size  and  sack  size 
requirements  and  the  pieces  in  the  5- 
digit  sack(s)  are  individually  wrapped 
or  enveloped. 

i.  Clarification  of  Mixed  ADC  Sack 
Preparation  to  Qualify  for  DBMC  Rates 

Mailers  who  opt  to  claim  the  DBMC 
rates  for  mail  in  mixed  ADC  sacks  are 
required  to  prepare  separate  mixed  ADC 
sacks  for  pieces  eligible  for  and  claimed 
at  the  DBMC  rate  and  for  pieces  not 
claimed  at  the  DBMC  rate  (one  set  of 
mixed  ADC  sacks  containing  packages 
qualifying  for  DBMC  rates  and  one  set 
of  mixed  ADC  sacks  for  packages  that  do 
not  qualify  for  DBMC  rates).  For  this 
purpose,  DMM  E650  and  E752  have 
been  clarified  to  specify  that  mailers 
must  assign  ADC  packages  to  the 
respective  qualifying  or  nonqualifying 
mixed  ADC  sacks  based  on  the  "label 
to"  ZIP  code  for  the  ADC  (DMM  L804). 
For  mixed  ADC  packages,  separate 
mixed  ADC  packages  must  be  prepared 
based  on  the  individual  addresses  on 
the  pieces.  That  is,  a  mixed  ADC 
package(s)  for  pieces  within  the  ASF  or 
BMC  entry  point  must  be  prepared  and 
a  separate  mixed  ADC  package(s)  for 
pieces  outside  the  entry  ASF  or  DBMC 
area  must  be  prepared  (using  either 
Exhibit  E650.5.1  or  Exhibit  E751. 1.3). 

j.  Correction  of  Eligibility  of  Presorted 
Rate  Machinable  Parcels  for  DSCF  Rates 

DMM  E752.3.3  has  been  amended  to 
remove  the  requirement  that  was 
incorrectly  published  in  the  proposed 
rule  that  stated  mailers  of  palletized 
machinable  parcels  at  Presorted  rates 
would  be  required  to  determine  if  the  5- 
digit  facility  was  able  to  handle  pallets 
using  the  Drop  Shipment  Product 
maintained  by  the  National  Customer 
Support  Center  (NCSC)  and  that  pallets 
could  not  be  prepared  if  the  5-digit 
facility  was  unable  to  handle  pallets. 

k.  Maximiun  Height  for  Pallet  Boxes  at 
DSCF  and  DDU  Rates 

DMM  M041.4.2  has  been  revised  to 
add  a  requirement  that  for  mailings 
prepared  in  pallet  boxes  to  qualify  for 
the  DSCF  or  DDU  rate,  the  height  of  the 
pallet  box  may  not  exceed  60  inches 
(excluding  the  pallet)  as  is  ciurently 
required  for  Parcel  Select  DSCF  and 
DDU  rate  mail  (DMM  M041.4.2). 

8.  Parcel  Post 

Some  of  the  standards  for  Parcel  Post 
have  been  reorganized  for  clarity  since 
the  publication  of  the  proposed  rule. 
Specifically,  the  criteria  for 


nonmachinable  parcels  for  piurposes  of 
applicability  of  the  nonmachinable 
surcharges  for  inter-BMC,  Intra-BMC, 
and  DBMC  rate  parcels  have  been 
moved  from  E711  to  C700. 

There  have  been  no  substantive 
changes  to  the  standctrds  for  Parcel  Post 
since  publication  of  the  proposed  rule. 

9.  Media  Mail  and  Library  Mail 

DMM  M045.3.6  has  been  corrected  to 
show  that  pallets  of  Presorted  Media 
Mail  and  Presorted  Library  Mail  must 
show  "PSVC"  on  Line  2  to  indicate  the 
class  of  mail. 

10.  Special  Seivices 

a.  Business  Reply  Mail 

Effective  November  5,  2000,  the  Postal 
Service  completely  rewrote  DMM 
standards  for  business  reply  meiil  (see 
Postal  Bulletin  22035  (10-19-00), 
available  via  www.usps.com).  This 
rewrite  was  done  for  clarity  and 
consistency.  Therefore,  standards  for 
business  reply  mail  in  this  final  rule 
have  been  reorganized  to  reflect  the  new 
structure  of  DMM  units  E150,  P014, 
R900,  and  S922. 

A  provision  in  the  DMCS  that 
required  permit  holders  to  maintain  an 
advance  deposit  account  solely  for  the 
use  of  business  reply  mail  has  been 
deleted.  Therefore,  DMM  S922.3.3  is 
revised  to  show  that  permit  holders  will 
be  able  to  maintain  a  single  advance 
deposit  accoxmt  from  which  multiple 
items  can  be  deducted  (e.g.,  BRM, 
QBRM,  merchandise  retiun  service, 
incoming  shortpaid  mail,  address 
correction  notices,  etc.).  If  permit 
holders  request  separation  of  charges, 
then  they  must  pay  an  annual 
accounting  fee  for  each  separation,  as 
appropriate. 

b.  Insurance 

DMM  S913.1.5  was  rewritten  to 
clarify  the  additional  services  that  can 
be  added  to  insiu-ance. 

c.  Registered  Mail 

A  sentence  was  added  to  the  DMM  to 
clarify  that  registered  items  receive 
registered  treatment  while  they  are 
being  forwarded  or  returned  (DMM 
F010.5.4e).  DMM  S911.1.5  was 
rewritten  to  clarify  the  additional 
services  that  can  be  added  to  registered 
mail. 

d.  Return  Receipt 

Editorial  changes  were  made  to  DMM 
S915.1.2  to  clarify  that  certain  special 
services  can  be  combined  with  retiun 
receipt  only  at  the  time  of  mailing. 
DMM  S915.1.7  was  revised  to  allow 
Delivery  Confirmation  and  Signature 
Confirmation  services  to  be  added  as 
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additional  services,  provided  that  one  of 
the  prerequisite  services  in  DMM 
S915.1.2  is  purchased  first.  DMM 
S915.2.2  was  amended  to  remove 
instructions  related  to  activation  of  the 
signature  capture  process.  DMM 
S91 5.4.2  was  amended  to  clarify 
procedures  for  requesting  delivery 
information. 

e.  Return  Receipt  for  Merchandise 

Proposed  DMM  S91 7.1.2  is  revised  to 
remove  First-Class  Mail  as  eligible 
matter.  Return  receipt  for  merchandise 
service  is  not  currently  an  option  for 
First-Class  Mail  that  is  13  ounces  or 
less;  the  reference  to  First-Class  Mail 
was  included  in  the  proposed  rule  in 
error.  Return  receipt  for  merchandise 
service  is  available  only  for  Priority 
Mail,  Standard  Mail  parcels  that  are 
subject  to  the  residual  shape  surcharge, 
and  Package  Services. 

f.  Signature  Confirmation 

Minor  changes  were  made  to  the 
DMM  language  to  clarify  how  delivery 
information  can  be  retrieved  and  to 
clarify  requirements  for  the  package 
identification  code.  In  addition,  mailers 
who  have  previously  received 
certification  for  label  printing  under  the 
Delivery  Confirmation  program  are  not 
required  to  obtain  any  additional 
certification  to  use  Signature 
Confirmation  (DMM  S919.3.3). 
Standards  were  added  to  allow  mailers 
to  use  an  integrated  barcode  to  combine 
Delivery  Confirmation  or  Signature 
Confirmation  and  insurance  services 
(DMM  S919.1.7,  3.4,  and  4.0).  Waiver  of 
signature  is  not  available  when 
Signature  Confirmation  is  combined 
with  other  special  services  (DMM 
S919.1.10).  DMM  C850.1.4  was 
amended  to  include  information  about 
concatenated  and  integrated  barcodes 
with  Signature  Confirmation  service. 
Language  was  added  to  F020.3.7  to 
show  that  pieces  with  Signature 
Confirmation  are  forwarded  without 
payment  of  additional  special  service 
fees.  P014.2.34f  was  amended  to  add 
language  for  refunds  for  Signature 
Confirmation  service.  S913.2.5  was 
amended  to  add  information  about 
integrated  barcodes  with  Signature 
Confirmation  and  insurance. 

g.  Mailing  List  Services 

DMM  A910.2.2  was  revised  to  show 
that  the  minimum  fee  ($7.50)  for 
correcting  a  mailing  list  applies  to  lists 
with  fewer  than  30  names  or  addresses. 
This  revision  was  omitted  from  the 
proposed  rule. 


h.  Merchandise  Return  Service 

DMM  S923.3.4  was  amended  to 
clarify  that  a  separate  accounting  fee 
must  be  paid  for  each  separate 
withdrawal  (billing)  requested  by  a 
permit  holder.  This  change  is  consistent 
with  current  standards  for  business 
reply  mail. 

i.  Payment  Period  for  Fee  Renewals 

On  December  14,  2000,  the  Postal 
Service  revised  current  DMM  sections 
EIOO.4.1,  E612.4.7,  E630.1.5,  S922.2.3, 
S922.3.3,  S923.3.1,  and  S924.3.1  to 
allow  customers  to  renew  fee  payments 
any  time  during  the  last  60  days  of  the 
current  period  (see  Postal  Bulletin 
22039  (12-14-00)).  Affected  sections  in 
this  final  rule  have  been  revised 
accordingly  to  be  consistent  with  the  60- 
day  payment  period. 

B.  Summary  by  Class  of  Mail  and 
Special  Service  of  All  DMM  Revisions 
for  R2000-1 

1 .  Express  Mail 

a.  Express  Mail  Rate  Highlights 

Overall,  Express  Mail  rates  will 
increase  by  an  average  of  3.6%. 
Moderate  increases  will  occur  for  all 
Express  Mail  rates,  except  for  a  $0.30 
decrease  in  the  Vz-pound  rates  for 
Custom  Designed  Service  and  for  Next 
Day  and  Second  Day  Post  Office  to  Post 
Office  Service.  The  fee  for  pickup 
service  will  increase  from  $8.25  to 
$10.25  per  occurrence.  The  fee  for 
delivery  stops  (Custom  Designed 
Service  only)  will  increase  from  $8.25  to 
$10.25.  The  fee  for  every  $100 
increment  of  additional  insurance 
desfred  above  the  standard  $500  of 
coverage  will  increase  from  $0.95  to 
$1.00. 

b.  Express  Mail  Rate  Structure 

There  are  no  changes  to  the  rate 
structure  of  Express  Mail.  Same  Day 
Airport  Service  is  still  suspended. 

c.  Express  Mail  Preparation  Changes 

There  are  no  changes  to  mail 
preparation  requirements  for  Express 
Mail. 

2.  Priority  Mail 

a.  Priority  Mail  Rate  Highlights 

Overall.  Priorify  Mail  rates  will 
increase  by  an  average  of  16%.  The  fee 
for  pickup  service  will  increase  fitjm 
$8.25  to  $10.25  per  occurrence. 

b.  Priority  Mail  Rate  Structure 

(1)  One  Pound  or  Less  Priorify  Mail  Rate 

A  unique  Priority  Mail  rate  has  been 
implemented  for  pieces  weighing  1 
pound  or  less.  Prior  to  this  change  all 


Priorify  Mail  pieces  weighing  2  pounds 
or  less  were  charged  the  2-pound  rate. 
Mail  that  is  placed  in  a  Priorify  Mail 
flat-rate  envelope  will  continue  to  be 
charged  the  2-pound  rate  regardless  of 
the  actual  weight  of  the  piece. 

(2)  Keys  and  Identification  Devices 

Keys  and  identification  devices  that 
weigh  more  than  13  ounces  but  not 
more  than  1  pound  will  be  eligible  for 
the  new  1 -pound  Priority  Mail  rate  plus 
the  fee.  The  fee  for  keys  and 
identification  devices  will  increase  from 
$0.30  to  $0.35. 

c.  Priority  Mail  Preparation  Changes 

There  are  no  changes  to  mail 
preparation  requirements  for  Priority 

Mail. 

3.  First-Class  Mail 

a.  First-Class  Mail  Rate  Highlights 

Overall,  First-Class  Mail  rates  will 
increase  by  an  average  of  1.8%.  The 
single-piece  first-ounce  letter  rate 
increases  by  only  one  cent,  from  $0.33 
to  $0.34,  and  the  rate  for  each  additional 
ounce  reduces  by  one  cent  from  $0.22 
to  $0.21.  The  single-piece  card  rate 
remains  at  $0.20. 

The  first-ounce  letter  rate  for 
Qualified  Business  Reply  Mail  (QBRM) 
increases  from  $0.30  to  $0.31,  and  the 
card  rate  for  QBRM  reduces  from  $0.18 
to  $0.17. 

The  nonstandard  surcharge  for  single- 
piece  rate  mail  weighing  one  ounce  or 
less  will  remain  the  same  at  $0.11.  The 
nonstandard  surcharge  for  Presorted  rate 
and  Automation  rate  pieces  will  remain 
the  same  at  $0.05. 

The  basic  automation  flat  rate  will 
increase  from  $0.30  to  $0.31  for  the  first 
ounce.  The  combined  3 /5-digit  rate 
category  for  automation  flats  will  be 
eliminated.  New  and  separate 
automated  rate  categories  for  3-digit 
automation  flats  and  for  5-digit 
automation  flats  will  be  implemented. 
The  annual  presort  mailing  fee  will 
increase  from  $100  to  $125. 

b.  First-Class  Mail  Rate  Structure 

The  current  automation  flats  3/5-digit 
rate  will  be  split  into  two  separate  rates: 
a  3-digit  automation  rate  and  a  5-digit 
automation  rate. 

c.  First-Class  Mail  Preparation  Changes 

(1)  Maximum  Weight  Limit  for 
Automation  Heavy  Letters  {C810.2.3) 

The  maximum  weight  for  heavy 
letters  that  may  qualify  for  automation 
letter  rates  also  will  be  3.3  ounces  (.2063 
pound). 
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(2)  Automation  Flats  (DMM  MOll, 
M030,  M033.  M820,  M910) 

The  Postal  Service  will  change  the 
standards  for  the  preparation  of  5-digit 
packages  and  5-digit  trays  of  automation 
flats  under  DMM  820  from  required 
levels  of  sortation  to  optional  levels  of 
sortation.  This  is  supported  by  the  new 
rate  structiire  that  provides  separate  5- 
digit  and  3-digit  rates  for  automation 
flats.  All  other  current  mail  preparation 
requirements  will  remain  the  same. 

The  Postal  Service  will  also  add  a 
new  tray-based  presort  option  for 
automation  flats.  When  using  this 
option,  mailers  will  not  need  to  prepare 
automation  flats  in  5-digit,  3-digit,  ADC, 
and  mixed  ADC  packages.  Instead, 
mailers  will  prepare  flat  trays  to  5-digit 
(optional),  3-digit,  and  ADC  destinations 
whenever  there  are  90  or  more  pieces  to 
a  presort  destination,  and  place 
remaining  pieces  in  mixed  ADC  tray(s) 
that  have  no  minimum  tray  quantity. 
Ninety  is  the  average  number  of  pieces 
that  fills  a  flat  tray  up  to  the  bottom  of 
the  handholds  when  at  least  a  single 
stack  of  mail  is  lying  flat  on  the  bottom 
of  the  tray.  When  there  are  90  or  more 
pieces  for  a  presort  destination  (other 
than  mixed  ADC),  mailers  will  be 
required  to  physically  fill  flat  tray(s)  for 
that  destination  and  will  be  allowed  one 
less-than-full  tray  or  one  overflow  tray 
per  5-digit,  3-digit,  and  ADC 
destination.  Reparation  of  5-digit  trays 
also  will  be  optional  under  this  tray- 
based  preparation  option.  Rates  will  be 
based  on  the  sortation  level  of  the  tray 
to  which  a  piece  is  sorted.  Mailers 
choosing  to  prepare  their  mail  using  this 
option  will  not  be  eligible  to  prepare 
their  mail  as  outlined  in  new  M910 
which  will  also  go  into  effect  when  the 
rates  resulting  from  the  R2000-1  rate 
case  are  implemented.  (M910  will 
permit  co-trajdng  of  packages  from 
automation  rate  mailings  and  packages 
from  Presorted  rate  mailings  that  are 
part  of  the  same  mailing  job  and  meet 
other  criteria.) 

(3)  Tray  Containers  (DMM  M033) 

For  clarification,  new  information  has 
been  added  to  M033.1.2  to  show  that  the 
lids  required  to  be  placed  on  First-Class 
Mail  flat  trays  must  be  placed  on  the 
tray  green  side  up  prior  to  strapping 
under  M03 3. 1.5b. 

(4)  Application  of  Two  POSTNET 
Barcodes  for  Automation  Flats  (DMM 
C840.3.0) 

Mailers  have  requested  the  ability  to 
qualify  flat-size  mailpieces  that  bear  two 
POSTNET  barcodes  for  the  automation 
flat  rates.  Mailers  indicate  that  a 
mailpiece  bearing  a  barcode  that  is  not 


CASS-certified  can  in  some  instances  be 
upgraded  to  contain  a  second  delivery 
point  barcode  that  meets  the  CASS-  or 
MASS-certification  criterion  for 
eligibility  for  automation  flat  rates  if  it 
is  subsequently  processed  through  an 
MLOCR  or  other  barcoding  system. 

However,  unlike  automated 
processing  of  letter  mail,  FSM  barcode 
readers  will  read  the  first  barcode  it 
recognizes.  Therefore,  which  barcode  is 
read  depends  on  the  orientation  of  the 
mailpiece  when  fed  through  the  flat 
sorter  and  the  location  of  the  barcodes 
on  the  mailpiece. 

A  cooperative  effort  between  the 
Postal  Service  and  MLOCR  vendors  led 
to  the  development  of  standards  that 
will  allow  mailers  to  submit  mailpieces 
that  bear  two  POSTNET  barcodes  to 
qualify  for  automation  flat-rates.  The 
Postal  Service  believes  these  standards 
meet  both  the  interest  of  the  mailers  in 
qualifying  for  the  most  advantageous 
postage  rate  discounts  at  the  lowest 
possible  mailing  costs  and  the  interest 
of  the  Postal  Service  to  generate  more 
barcoded  flat-size  mailpieces.  In 
addition,  MLOCR  vendors  plan  to  offer 
FASTforward""  to  their  clients  in  the 
future  to  meet  the  First-Class  Mail 
requirement  for  move  update  in  DMM 
E140. 

The  Postal  Service  will  allow  the 
application  of  two  POSTNET  barcodes 
on  the  addressed  side  of  flat-size 
automation  rate  pieces  providing  certain 
requirements  are  met.  The  presence  of 
two  POSTNET  barcodes  on  a  flat-size 
mailpiece  will  be  permitted  only  when 
the  first  barcode  is  applied  in  the 
address  block  and  that  barcode  is  either 
a  5-digit  barcode  or  it  is  a  ZIP+4  or 
delivery  point  barcode  that  is  not  CASS- 
certified.  The  second  barcode  must  be  a 
delivery  point  barcode  and  must  be 
CASS-  or  MASS-certified.  It  is  preferred, 
but  not  required,  that  the  second 
barcode  be  applied  in  the  lower  right 
area  of  the  mailpiece  parallel  to  and  in 
the  same  direction  as  the  delivery 
address.  A  greater  than  one-inch 
separation  between  the  two  barcodes  is 
required.  The  second  POSTNET  barcode 
must  not  be  placed  near  the  return 
address.  A  no-spray  clear  zone  of  at 
least  one  inch  below  the  return  address 
is  required.  This  is  because  OCRs  on 
Postal  Service  flat  sorting  machines  use 
the  location  of  the  POSTNET  barcode  to 
determine  the  location  of  the 
destination  address  block.  If  a 
POSTNET  barcode  is  applied  close  to 
the  return  address  and  is  scanned  first, 
it  is  highly  probable  that  the  OCR  will 
encode  the  return  address  and 
inadvertently  retiuTi  the  mailpiece  to  the 
sender.  The  preferred  location  of  the 
lower  right  area  of  the  mailpiece  will 


increase  the  likelihood  that  the  CASS- 
or  MASS-certified  deliverj-  point 
barcode  is  the  first  one  read  by  the 
FSMs. 

The  application  of  two  POSTNET 
barcodes  is  a  temporary  solution  and 
may  be  revised  subsequent  to 
implementation  of  planet  codes  and/or 
testing  and  implementation  of  other 
options.  At  that  time,  MLOCR  vendors 
and  or  mailers  will  be  given  a  90-day 
transition  period  to  comply  with  the 
new  requirements. 

4.  Periodicals 

a.  Periodicals  Rate  Highlights 

The  overall  proposed  average  rate 
increase  for  Periodicals  decreased  from 
12.7%  to  9.5%.  Outside-County 
Periodicals  will  have  an  average 
increase  of  9.5%  while  Within-County 
Periodicals  will  have  an  average 
increase  of  6.8%.  Regular,  Nonprofit 
and  Classroom  will  have  average 
increases  of  9.9%,  7.2%  and  9.6%, 
respectively. 

Two  of  the  preferred  subclasses 
(Nonprofit  and  Classroom)  will  be 
combined  with  the  Regular  subclass  to 
form  an  Outside-County  subclass  with 
one  set  of  rates.  Nonprofit  and 
Classroom  publications  will  receive  a 
5%  discoimt  on  total  Outside-County 
postage,  excluding  the  postage  for 
advertising  pounds.  The  Within-County 
subclass  will  remain  a  separate  subclass 
with  a  separate  set  of  rates. 

The  nonadvertising  percentage  per 
piece  discount,  the  delivery  unit 
(Outside-County  and  In-County)  per 
piece  discounts,  and  the  SCF  per  piece 
discount  will  increase.  The  Outside- 
County  (except  delivery  unit,  which 
decreases),  Science-of-Agriculture 
(except  delivery  unit,  which  decreases), 
and  In-Coimty  pound  rates  will  increase 
along  with  all  per  piece  rates  for  both 
subclasses  (Outside-County  and  Within 
Coimty).  See  DMM  R200  for  individual 
rates  and  discounts. 

The  fee  for  original  entry  will  increase 
from  $305  to  $350.  The  re-entry  and 
newsagents'  fees  will  decrease  from  $50 
to  $40.  The  fee  for  additional  entry  will 
remain  unchanged  at  $50. 

DMM  changes  will  provide  for  DDU 
rates  for  Periodicals  entered  luider 
exceptional  dispatch  authorizations. 
The  change  will  limit  DDU  rates  under 
exceptional  dispatch  to  mail  destined  to 
zones  1  and  2  and  will  generally  restrict 
eligibility  to  publications  with 
circulation  of  25,000  and  under. 

b.  Periodicals  Rate  Structure 

Regular,  Nonprofit,  and  Classroom 
publications  will  use  the  same  Outside- 
County  rate  schedule.  Nonprofit  and 
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Classroom  publications  will  receive  a 
5%  discount  on  total  Outside-County 
postage,  excluding  the  postage  for 
advertising  pounds.  The  5%  discoimt 
does  not  apply  to  commingled 
nonsubscriber  copies  in  excess  of  the 
10%  allowance  provided  under  DMM 
E215.  In-Coimty  rates  will  remain  a 
separate  rate  schedule. 

c.  Periodicals  Mail  Preparation  Changes 

(1)  Bundles  on  Pallets 

The  current  DMM  describes  a 
"bundle"  as  a  group  of  packages  secured 
together  as  a  unit  that  equates  to  a  sack. 
The  current  DMM  provides  both  for 
preparation  of  packages  on  pallets  under 
DMM  M045.2.0  and  for  preparation  of 
bundles  on  pallets  under  DMM 
MO45.3.0.  The  Postal  Service  is  not 
aware  of  any  mailers  that  currently  opt 
to  prepare  bimdles  on  pallets. 
Accordingly,  the  Postal  Service  will 
delete  the  option  to  prepare  bundles  on 
pallets  under  current  DMM  M045.3.0. 
The  provisions  for  preparing  packages 
on  pallets  will  remeiin  in  DMM 
M045.2.0. 

(2)  Maximum  Weight  Limit  for 
Automation  Heavy  Letters  (C810.2.3) 

The  maximum  weight  for  heavy 
letters  that  may  qualify  for  automation 
letter  rates  also  will  be  3.3  ounces  (.2063 
pound). 

(3)  Other  Rulemakings 

Mailers  are  reminded  that  three  final 
rule  Federal  Register  notices  have 
previously  been  published  that  set  forth 
required  and  optional  preparation 
requirements  for  Periodicals  that  also 
will  be  effective  on  January  7,  2001. 
These  are:  (1)  "Sack  Preparation 
Changes  for  Periodicals  Nonletter-Size 
Pieces  and  Periodicals  Prepared  on 
Pallets"  published  on  July  28,  2000  (65 
FR  46361),  (2)  "Line-of-Travel 
Sequencing  for  Basic  Carrier  Route 
Periodicals"  published  on  July  28,  2000 
(65  FR  46363),  and  (3)  "Domestic  Mail 
Manual  Changes  for  Sacking  and 
Palletizing  Periodicals  Nonletters  and 
Standard  Mail  (A)  Flats,  for  Traying 
First-Class  Flats,  and  for  Labeling 
Pallets"  published  August  16,  2000  (65 
FR  50054).  In  addition,  a  final  rule  has 
been  published  concerning  "Sack 
Preparation  Changes  for  Periodicals 
Nonletter-Size  Mailing  Jobs  that  Include 
Automation  Flat  Rate  and  Presorted 
Rate  Mailings."  This  final  rule  requires, 
effective  January  7.  2001,  use  of  the  co- 
sacking  preparation  method  in  DMM 
M910  for  Periodicals  nonletter-size 
mailing  jobs  that  include  both  an 
automation  flats  mailing  and  a  Presorted 
flats  mailing.  Information  concerning 
optional  use  of  DMM  M910  and  its 


associated  preparation  criteria  was 
published  in  Postal  Bulletin  22036  (11- 
2-00).  Information  concerning  required 
use  of  DMM  M910  by  Periodicals 
mailers  will  be  published  in  Postal 
Bulletin  22039  (12-14-00)  as 
"Preparation  Changes  for  Periodicals 
Nonletter-Size  Mailing  Jobs." 

5.  Standard  Mail  (Formerlv  Standard 
Mail  (A)) 

a.  Standard  Mail  Rate  Highlights 

Regular  rates  will  increase  by  an 
average  of  8.8%.  Rates  for  commercial 
Enhanced  Carrier  Route  (ECR)  mail  will 
increase  by  an  average  of  4.5%.  Rates  for 
Nonprofit  mail  will  increase  by  an 
average  of  4.8%.  Rates  for  Nonprofit 
Enhanced  Carrier  Route  will  increase  by 
an  average  of  18.3%. 

Discounts  for  destination  entry  rate 
mail  (DBMC,  DSCF.  and  DDU)  have 
increased.  The  annual  presort  mailing 
fee  increases  from  $100  to  $125. 

b.  Standard  Mail  Rate  Structure 

All  Standard  Mail  letters  and  non- 
letters  are  subject  to  a  weight  limit  of  3.3 
ounces  (.2063  pound)  for  the  minimimi 
per  piece  rate. 

A  new  machinable  parcel  barcoded 
discoxmt  of  $0.03  will  apply  to  Standard 
Mail  machinable  parcels  that  are  subject 
to  the  residual  shape  surcharge  and  that 
meet  other  preparation  requirements. 
This  machinable  parcel  barcoded 
discount  is  available  only  for  the 
Regular  and  Nonprofit  Standard  Mail 
subclasses  (it  will  not  be  available  for 
pieces  mailed  at  the  Enhanced  Carrier 
Route  and  Nonprofit  Enhanced  Carrier 
Route  subclasses). 

There  are  two  different  residual  shape 
surchcU-ges:  Enhanced  Carrier  Route  and 
Nonprofit  Enhanced  Carrier  Route  mail 
have  a  residual  shape  surcharge  of 
$0.15,  and  Regular  and  Nonprofit  mail 
have  a  residual  shape  surcharge  of 
$0.18. 

Retimi  receipt  for  merchandise,  bulk 
insurance,  and  electronic  option 
Delivery  Confirmation  are  aveulable  for 
Standard  Mail  parcels  that  are  subject  to 
the  residual  shape  surcharge. 

c.  Standard  Mail  Preparation  Changes 

(1)  Name  Change  and  DMM 
Restructimng 

The  name  of  the  mail  class  "Standard 
Mail  (A)"  will  change  to  "Standard 
Mail."  Throughout  this  final  rule, 
"Standard  Mail"  is  used  consistently  in 
the  DMM  text  to  indicate  the  class 
formerly  known  as  "Standard  Mail  (A)." 
For  brevity,  not  all  DMM  sections  for 
which  only  name  changes  apply  were 
reproduced  in  this  final  rule.  This 
change  will,  however,  be  implemented 


throughout  all  of  DMM  Issue  56,  which 
will  transmit  the  final  implementing 
rules  for  R2000-1. 

DMM  sections  C600,  D600,  E600, 
M600,  P600.  and  R600  now  contain 
standards  for  only  Standard  Mail. 
Matter  in  these  sections  that  formerly 
contained  standards  for  Package 
Services  mail  have  been  moved  into 
new  sections  under  C700.  D700.  E700. 
M700.  P700.  and  R700.  respectively. 
(Former  P700.  which  contains 
information  on  special  postage  payment 
systems,  is  renumbered  as  P900.) 

Matter  pertaining  only  to  Standard 
Mail  in  former  E611  and  E612  is 
consolidated  and  reorganized  into  new 
E610.  DMM  E620  and  E630  are 
reorganized  so  tbat  E620  pertains  to 
Presorted  rate  Standard  Mail  and  E630 
pertains  to  Enhanced  Carrier  Route 
Standard  Mail. 

(2)  Sack  and  Pallet  Ubels  (DMM  M031, 
M032,  M045,  M600) 

Currently,  the  contents  line  of  sack 
and  pallet  labels  for  irregular  parcel  and 
machinable  parcel  mailings  must  show 
"STD  A"  or  "STD  B"  as  applicable  for 
the  class  being  mailed.  Because  of  the 
name  changes  of  "Standard  Mail  (A)"  lo 
"Standard  Mail"  and  of  "Standard  Mail 
(B)"  to  "Package  Services,"  the  use  of 
"STD  A"  on  "Standard  Mail"  sack  and 
pallet  labels  for  irregular  parcel  and 
machinable  parcel  mailings  is  changed 
to  "STD"  (Package  Services  labels  will 
use  "PSVC"). 

(3)  Dimensions  for  Machinable  Parcels 
(DMM  C050) 

The  minimum  dimensions  for  a 
machinable  parcel  in  DMM  C050.4.1a 
are  changed  to  not  less  than  6  inches 
long,  3  inches  high.  Va  inch  thick,  and 
6  oimces  in  weight.  (A  mailpiece  exactly 
V4  inch  thick  is  subject  to  the  3V2-inch 
height  minimum  under  COIO.)  Some 
parcels  may  be  successfully  processed 
on  BMC  parcel  sorters  although  they  do 
not  conform  to  the  new  machinability 
standards  in  DMM  C050.4.1.  If  this  is 
the  case,  a  BMC  plant  manager  may 
authorize  a  mailer  to  enter  such  parcels 
as  machinable  parcels  if  the  parcels  are 
tested  on  BMC  parcel  sorters  and  prove 
to  be  machinable.  Such  an  authorization 
will  apply  only  to  mail  that  is  both 
entered  at  a  post  office  within  the 
service  area  of  the  authorizing  BMC  area 
and  is  for  delivery  to  an  address  within 
the  service  area  of  that  BMC.  These 
changes  also  apply  to  Package  Services 
mail. 

(4)  Preparation  of  Bundles  (DMM  M045, 
M600) 

The  current  DMM  describes  a 
"bundle"  as  a  group  of  packages  secured 
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together  as  a  unit  that  equates  to  a  sack. 
Because  the  Postal  Service  is  not  aware 
of  any  mailers  that  ciurently  opt  to 
prepare  bundles  on  pallets,  the 
provision  in  M045.3.0  that  contains  an 
option  to  prepare  bimdles  on  pallets  is 
removed.  The  provisions  for  preparing 
packages  on  pallets  will  remain  in  DMM 
M045.2.0. 

The  current  DMM  also  provides  for 
preparation  of  bedloaded  bundles  of 
Presorted  and  Carrier  Route  rate  mail 
imder  DMM  M610.6.0  and  M620.6.0, 
respectively.  Such  preparation  requires 
Rates  and  Classification  Service  Center 
(RCSC)  authorization.  The  records  of  the 
Postal  Service  currenUy  indicate  that 
there  are  no  mailers  authorized  to 
prepare  bedloaded  bundles  in  the 
meumer  described  in  the  DMM.  Because 
of  this,  and  because  bedloaded  bundles 
are  generally  not  cost-efficient  for  the 
Postal  Service  to  handle  and  process, 
the  Postal  Service  is  removing  the 
options  to  prepare  bedloaded  bimdles 
under  DMM  M610.6.0  and  M620.6.0. 

(5)  Machinable  Parcel  Barcoded 
Discount  (DMM  C850,  E610,  E620, 
P600) 

The  new  machinable  parcel  barcoded 
discount  of  $0.03  will  apply  to 
machinable  parcels  (as  defined  in  DMM 
C050)  for  which  the  residual  shape 
surcharge  (RSS)  surcharge  is  paid  and 
that  bear  a  correct,  readable  5-digit 
barcode  imder  C850  for  the  ZIP  Code 
shown  in  the  delivery  address  and  are 
prepared  as  machinable  parcels  imder 
M045  or  M610.  Machinable  parcels 
prepared  in  5-digit  sacks  or  on  5-digit 
pallets  entered  at  DSCF  rates  may 
qualify  for  the  barcoded  discount  even 
though  such  pieces  will  not  be 
processed  using  BMC  barcode  scanning 
equipment.  Otherwise,  rates  for  5-digit 
sorted  machinable  parcels  entered  at 
DSCF  rates  could  be  higher  than  for 
BMC  sorted  machinable  parcels  that 
were  entered  at  DBMC  rates  and  which 
also  qualified  for  the  barcoded  discount. 
Machinable  parcels  entered  at  DBMC 
rates  may  claim  the  machinable  parcel 
barcoded  discount  only  if  they  are 
entered  at  a  BMC.  An  exception  is  that 
properly  prepared  machinable  pieces  of 
DBMC  rate  mail  entered  at  the  Phoenix, 
Arizona,  ASF  may  claim  the  barcoded 
discount  because  that  facility  uses 
barcode  scanning  equipment.  The 
machinable  parcel  barcoded  discount  is 
not  available  for  pieces  mailed  at  the 
Enhanced  Carrier  Route  or  Nonprofit 
Enhanced  Carrier  Route  subclasses. 

If  all  pieces  in  a  mailing  are  eligible 
for  the  machinable  parcel  barcoded 
discount  under  E610  and  E620,  then  the 
mailing  may  be  paid  with  meter  stamps, 
permit  imprint,  or  precanceled  stamps 


under  the  applicable  standards.  If  fewer 
than  100  percent  of  the  pieces  in  the 
mailing  are  eligible  for  the  machinable 
parcel  barcoded  discount,  then  payment 
with  precanceled  stamps  is  not 
permitted;  use  of  metered  postage  is 
permissible  only  if  exact  postage  is 
affixed  to  each  piece  in  the  mailing;  and 
use  of  permit  imprints  is  permitted  only 
under  a  manifest  mailing  system  (P910). 

(6)  Special  Services  With  Standard  Mail 
(DMM  E610,  P600) 

Standard  Mail  that  is  subject  to  the 
residual  shape  surcharge  (pieces 
prepared  as  parcels  or  that  are  not  letter- 
size  or  flat-size  as  defined  in  DMM 
C050)  may  receive  the  following 
additional  special  services  upon 
payment  of  the  appropriate  fees:  bulk 
insurance,  return  receipt  for 
merchandise,  and  electronic  option 
Delivery  Confirmation.  Other  Standard 
Mail  is  not  eligible  for  any  special 
services.  Mail  prepared  with  detached 
address  labels  under  A060  and  mail 
using  Bulk  Parcel  Return  Service  (BPRS) 
also  are  not  eligible  for  any  special 
services. 

Mailpieces  for  which  one  or  more  of 
these  special  services  are  requested 
must  bear  a  return  address  under  AOlO 
and  must  bear  an  ancillary  service 
endorsement  that  results  in  return  of  the 
mailpiece  to  the  sender  if  undeliverable 
as  addressed  (Address  Service 
Requested,  Forwarding  Service 
Requested,  or  Return  Service 
Requested). 

Mailings  for  which  bulk  insurance  is 
requested  must  pay  postage  and  fees 
through  a  manifest  mailing  system 
{P910). 

For  electronic  option  Delivery 
Confirmation,  the  following  postage 
payment  requirements  apply.  If 
electronic  option  Delivery  Confirmation 
is  requested  for  all  the  pieces  in  the 
mailing  and  the  mailing  consists  of 
pieces  of  identical  weight,  then  postage 
may  be  paid  with  metered  postage  or 
permit  imprints  under  the  existing 
standards  in  P600.2.0  and  P600.3.0  (as 
restructured  in  this  final  rule).  However, 
if  Delivery  Confirmation  is  not 
requested  for  all  pieces  in  the  mailing, 
or  if  the  pieces  are  not  of  identical 
weight,  then  either  the  exact  metered 
postage  must  be  affixed  to  each  piece  or 
a  manifest  mailing  system  must  be  used 
for  permit  imprint  mail  under  P910. 
Precanceled  stamps  may  not  be  used  for 
postage  payment  on  pieces  with 
Delivery  Confirmation  (see  DMM 
S918.1.5). 

If  return  receipt  for  merchandise  is 
requested  for  all  the  pieces  in  the 
mailing  and  the  mailing  consists  of 
pieces  of  identical  weight,  then  postage 


must  be  paid  with  metered  postage  or 
permit  imprints  under  the  applicable 
standards  in  DMM  P600.2.0  and 
P600.3.0.  If  return  receipt  for 
merchandise  is  not  requested  for  all  of 
the  pieces  in  the  maiUng,  or  if  the  pieces 
are  not  identical  weight,  then  either  the 
exact  metered  postage  must  be  affixed  to 
each  piece,  or  a  manifest  mailing  system 
must  be  used  for  permit  imprint  mail 
under  P910.  Precanceled  stamps  are  not 
permitted  for  use  with  return  receipt  for 
merchandise. 

(7)  Maximum  Weight  Limit  for 
Automation  Heavy  Letters  (DMM 
C810.2.3) 

The  maximum  weight  for  heavy 
letters  that  may  qualify  for  automation 
letter  rates  dso  will  be  3.3  ounces  (.2063 
pound). 

(8)  Barcodes  on  Automation  Flats  (DMM 
C840.3.0) 

DMM  C840.3.0  has  been  revised  to 
allow  application  of  two  POSTNET 
barcodes  on  the  address  side  of  flat-size 
automation  rate  pieces  provided  certain 
conditions  are  met. 

(9)  Permissible  Use  of  Electronic  Option 
Delivery  Confirmation  With  Standard 
Mail  Parcels  Enclosed  in  an  Express 
Mail  or  Priority  Mail  Drop  Shipment 
(DMM  S070  and  S500.3.0) 

DMM  S070  and  S500.3.0  are  amended 
to  provide  for  use  of  electronic  Delivery 
Confirmation  with  Standard  Mail 
parcels  enclosed  in  Priority  Mail  Drop 
Shipment  or  Express  Mail  Drop 
Shipment  mailings. 

6.  Package  Services  (Formerly  Standard 
Mail  (B))— General 

a.  Name  Change  and  DMM 
Restructuring 

The  name  of  this  mail  class  will 
change  from  "Standard  Mail  (B)"  to 
"Package  Services."  Package  Services 
includes  Parcel  Post  (including  Parcel 
Select),  Bound  Printed  Matter,  Media 
Mail  (formerly  Special  Standard  Mail), 
and  Library  Mail. 

The  standards  in  current  DMM 
sections  C600,  D600,  M600,  E600,  P600, 
and  R600  that  pertain  to  Package 
Services  have  been  moved  to  new 
sections  under  DMM  C700,  D700,  E700, 
M700,  P700,  and  R700.  Former  P700, 
which  contains  information  on  special 
postage  payment  systems,  is 
renumbered  as  P900. 

The  standards  for  Package  Services 
contained  in  current  DMM  E611  and 
E613  are  consolidated  and  reorganized 
into  new  E710.  Current  DMM  E630  and 
E650,  which  contain  eligibility 
standards  for  Package  Services,  are 
moved  into  new  DMM  E700.  Each  of  the 


four  subclasses  of  Package  Services  mail 
has  its  own  eligibility  sections:  DMM 
E711  for  Parcel  Post;' DMM  E712  for 
Bound  Printed  Matter;  DMM  E713  for 
Media  Mail  (formerly  Special  Standard 
Mail);  and  DMM  E714  for  Library  Mail. 
Information  pertaining  to  eligibility  of 
Package  Services  mail  for  destination 
entrj'  rates  is  moved  to  DMM  E750. 
Current  DMM  M630  is  moved  and 
reorganized  into  new  DMM  M710  for 
Parcel  Post,  DMM  M720  for  Bound 
Printed  Matter,  DMM  M730  for  Media 
Mail,  and  DMM  M740  for  Library  Mail. 

b.  Combining  Different  Subclasses  of 
Package  Services  to  Qualify  for  DSCF 
and  DDU  Rates 

New  provisions  are  added  in  DMM 
E753  that  allow  mailers  to  combine 
different  subclasses  of  Package  Services 
machinable,  irregular,  and 
nonmachinable  parcels  in  the  same  5- 
digit  sack  or  on  the  same  5-digit  pallet 
to  qualify  for  DSCF  and  DDU  rates.  For 
sack  preparation,  10  or  more  parcels  of 
any  combination  of  Package  Services 
subclasses,  except  for  mail  at  Carrier 
Route  Bound  Printed  Matter  rates,  may 
be  placed  in  the  same  5-digit  sack  and 
entered  at  destination  SCFs  or  at 
destination  delivery  units.  For  pallet 
preparation,  5-digit  pallets  that  contain 
either  50  pieces  and  250  pounds  or  that 
contain  at  least  36  inches  of  Package 
Services  parcels  (any  combination  of 
subclasses,  except  mail  at  Carrier  Route 
Bound  Printed  Matter  rates)  may  be 
prepared  and  entered  at  destination 
SCFs  or  at  destination  delivery  units. 
Any  Parcel  Post  pieces  and  any 
Presorted  Bound  Printed  Matter  in  such 
sacks  or  on  such  pallets  will  be  eligible 
for  the  appropriate  DSCF  or  DDU  rate 
provided  all  other  eligibility 
requirements  for  the  applicable 
destination  entry  rate  are  met.  Media 
Mail  and  Library  Mail  pieces  are  subject 
to  their  respective  single-piece  or  5-digit 
rates  depending  upon  whether  the  500- 
piece  minimum  quantity  requirement 
for  the  5-digit  rates  is  met  for  each 
subclass.  Mailers  must  request 
authorization  to  use  this  preparation 
method  and  pay  postage  using  permit 
imprints  under  a  manifest  mailing 
system  agreement.  See  E753  for  a  full 
description  of  the  requirements  and  rate 
applicability. 

7.  Parcel  Post 

a.  Parcel  Post  Rate  Highlights 

Parcel  Post  rates  will  increase  by  an 
average  of  2.7%.  The  nonmachinable 
surcharge  for  Inter-BMC  Parcel  Post  will 
increase  from  $1.65  to  $2.00  per  parcel. 
The  Parcel  Post  Origin  BMC  Presort  and 
BMC  Presort  discounts  will  increase 


from  $0.57  to  $0.90  per  piece  and  from 
$0.22  to  $0.23  per  piece,  respectively. 
The  barcoded  discount  for  qualifying 
Peircel  Post  (including  Parcel  Select) 
machinable  parcels  will  remain  at  $0.03 
per  piece.  The  annual  destination  entry 
fee  for  Parcel  Select  will  increase  from 
$100  to  $125. 

b.  Parcel  Post  Rate  Structure 

Pieces  weighing  less  than  16  ounces 
are  now  eligible  for  Parcel  Post 
(including  Parcel  Select)  rates.  A  one- 
pound  rate  is  added.  The  rates  for  a 
piece  weighing  one  pound  or  less  and 
the  rates  for  a  piece  weighing  more  than 
one  pound  but  not  more  than  2  pounds 
are  the  same.  A  $1.35  nonmachinable 
surcharge  for  Intra-BMC  Parcel  Post  and 
a  $1.45  nonmachinable  surcharge  for 
DBMC  Parcel  Select  are  added. 

c.  Parcel  Post  Mail  Preparation  Changes 

(1)  Rate  Markings  (DMM  M012  and 
M710) 

There  are  no  changes  to  the  marking 
requfrements  for  Parcel  Post  and  Parcel 
Select. 

(2)  Sack  and  Pallet  Labels  (DMM  M031, 
M032,  M045,  M710) 

The  abbreviation  "STD"  or  "STD  B" 
on  the  contents  line  of  sack  and  pallet 
labels  for  Parcel  Post  (including  Parcel 
Select)  is  changed  to  "PSVC"  (an 
abbreviation  for  Package  Services). 
Labels  for  5-digit  sacks  and  pallets 
prepared  to  qualify  for  Parcel  Select 
DSCF  and  DDU  rates  are  revised  to  add 
the  processing  category  "PARCELS"  to 
the  contents  line  to  read  "PSVC 
PARCELS  5D."  For  containers  of 
combined  Package  Services  parcels,  line 
2  will  also  read  "PSVC  PARCELS  5D." 

(3)  Dimensions  for  Machinable  Parcels 
(DMM  C050) 

The  minimum  dimensions  for  a 
machinable  parcel  in  DMM  C050.4.1a 
are  changed  to  not  less  than  6  inches 
long,  3  inches  high,  Va  inch  thick,  and 
6  ounces  in  weight.  (A  mailpiece  exactly 
V4  inch  thick  is  subject  to  the  3  V2-inch 
height  minimum  under  COIO.)  (The 
previous  minimum  weight  was  8  ounces 
unless  certain  other  conditions  were 
met.)  Some  parcels  may  be  successfully 
processed  on  BMC  parcel  sorters 
although  they  do  not  conform  to  the 
machinability  standards  in  new  DMM 
C050.4.1.  If  this  is  the  case,  a  BMC  plant 
manager  may  authorize  a  mailer  to  enter 
such  parcels  as  machinable  parcels  if 
the  parcels  are  tested  on  BMC  parcel 
sorters  and  prove  to  be  machinable. 
Such  an  authorization  applies  only  to 
mail  that  is  both  entered  at  a  post  office 
within  the  authorizing  BMC's  service 
area  and  is  for  delivery  to  an  address 


within  that  BMC  s  service  area.  These 
changes  also  apply  to  Standard  Mail. 

(4)  Machinable  Parcel  Preparation 
Requirements  (DMM  M045  and  M710) 

The  rules  for  sacking  and  palletizing 
Parcel  Post  (including  Parcel  Select) 
machinable  parcels  are  clarified  to  point 
out  that  they  are  optional  preparation 
methods  for  Parcel  Post.  In  addition,  the 
sacking  rules  are  modified  to  delete  the 
1 ,000  cubic  inch  option  for  preparing 
sacks  of  machinable  parcels.  If  Parcel 
Post  mailers  choose  to  sack  under  the 
machinable  parcel  preparation 
standards,  sacks  for  a  5-digit,  ASF,  or 
BMC  destination  have  a  minimum 
volume  requirement  of  10  pieces  or  20 
pounds. 

(5)  Postage  Payment  {P700) 

P700  is  clarified  to  indicate  that 
precanceled  stamps  must  not  be  used 
for  postage  payment  of  any  Parcel  Post 
or  Parcel  Select  mail,  including  matter 
at  single-piece  rates. 

8.  Bound  Printed  Matter 

a.  Bound  Printed  Matter  Rate  Highlights 

The  Postal  Service  has  calculated  that 
Bound  Printed  Matter  (BPM)  rates  will 
increase  by  an  average  of  9.8%.  New 
destination  entry  discounts  for 
Presorted  rate  and  Carrier  Route  rate 
mailings  of  Bound  Printed  Matter  are 
available  to  encourage  the  deposit  of 
mail  at  the  destination  BMC,  SCF,  or 
delivery  unit.  There  is  an  annual 
destination  entry  mallii^ee  for  mail 
entered  at  destination  entr\'  rates  of 
$125.  The  barcoded  discount  for 
qualifying  Presorted  Bound  Printed 
Matter  machinable  parcels  will  remain 
at  $0.03  per  piece. 

b.  Bound  Printed  Matter  Rate  Structure 

The  local  zone  rate  category  has  been 
eliminated  for  Bound  Printed  Matter. 
Destination  entry  rates  for  Presorted  and 
Carrier  Route  Bound  Printed  Matter 
entered  at  destination  BMCs,  SCFs,  and 
delivery  units  are  provided.  To  qualify 
for  destination  entry  rates  mailers  must 
pay  the  arnual  destination  entry 
mailing  fee  described  above  and  meet 
the  preparation  requirements  in  DMM 
E752  that  are  summarized  below.  There 
are  no  destination  entry  rates  for  single- 
piece  Bound  Printed  Matter. 

Another  major  change  is  that  pieces 
weighing  less  than  16  ounces  are 
eligible  for  Bound  Printed  Matter  rates: 
however,  there  are  no  rate  categories  for 
pieces  less  than  1  pound  for  single- 
piece.  Presorted,  and  Carrier  Route  mail. 
Therefore,  single-piece  Bound  Printed 
Matter  that  weighs  less  than  1  pound 
will  be  charged  the  1 -pound  rate  (which 
is  the  same  as  the  1.5-pound  rate),  and 
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Presorted  and  Carrier  Route  Bound 
Printed  Matter  that  weighs  less  than  1 
pound  will  be  charged  the  full  1 -pound 
rate,  plus  the  applicable  per  piece 
charge. 

c.  Bound  Printed  Matter  Mail 
Preparation  Changes 

(1)  Rate  Markings  (DMM  M012  and 
M720) 

There  are  two  changes  to  the  marking 
requirements  for  Bound  Printed  Matter. 
The  first  allows  mailers  to  use  the 
abbreviation  "BPM"  as  the  basic 
(subclass)  marking  that  must  appear  in 
the  postage  area  on  each  piece.  The 
second  prohibits  mailers  from  using  the 
"Presorted  Standard"  (or  "PRSRT  STD") 
marking  on  Presorted  and  Carrier  Route 
Bound  Printed  Matter  after  a  1-year 
grace  period.  Because  of  the  renaming  of 
Standard  Mail  (B)  to  Package  Services. 
"Standard"  and  "STD"  are  no  longer 
applicable  as  class  of  mail  descriptions 
for  Bound  Printed  Matter.  Mailers  will 
have  until  January  1.  2002  to 
discontinue  use  of  the  "Presorted 
Standard"  (or  "PRSRT  STD")  marking. 

(2)  Sack  and  Pallet  Labels  (DMM  M031. 
M032,  M045,  M700) 

The  abbreviations  "STD"  or  "STD  B" 
on  the  contents  line  of  sack  and  pallet 
labels  for  Bound  Printed  Matter  are 
changed  to  "PSVC"  (an  abbreviation  for 
Package  Services). 

(3)  Address  Matching  Requirements  for 
Presorted  Bound  Printed  Matter  (DMM 
E712) 

A  new  requirement  is  added  that  all 
5-digit  ZIP  Codes  included  in  addresses 
on  pieces  claimed  at  Presorted  Bound 
Printed  Matter  rates  must  be  verified 
and  corrected  within  12  months  before 
the  mailing  date  using  a  USPS-approved 
method.  The  mailer  must  certify  on  the 
postage  statement  that  this  standard  has 
been  met  when  the  mail  is  presented  to 
the  USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  See  E712.3.1. 

(4)  Dimensions  for  Machinable  Parcels 
(DMM  M050) 

The  minimum  dimensions  for  a 
machinable  parcel  in  DMM  C050.4.1a 
are  changed  to  not  less  than  6  inches 
long,  3  inches  high,  'A  inch  thick,  and 
6  oimces  in  weight.  (A  mailpiece  exactly 
'A  inch  thick  is  subject  to  the  3V2-inch 
height  minimum  under  COIO.)  (The 
previous  minimum  weight  was  8  ounces 
unless  certain  other  conditions  were 
met.)  Some  parcels  may  be  successfully 
processed  on  BMC  parcel  sorters 
although  they  do  not  conform  to  the 
machinability  standards  in  DMM 
C050.4.1.  If  this  is  the  case,  a  BMC  plant 


manager  may  authorize  a  mailer  to  enter 
such  parcels  as  machinable  parcels  if 
the  parcels  are  tested  on  BMC  parcel 
sorters  and  prove  to  be  machinable. 
Such  an  authorization  applies  only  to 
mail  that  is  both  entered  at  a  post  office 
within  the  authorizing  BMC's  service 
area  and  is  for  delivery  to  an  address 
within  that  BMC's  service  area.  These 
changes  also  apply  to  Standard  Mail. 

(5)  Sortation  for  Sacked  Presorted  Rate 
Bound  Printed  Matter  (DMM  M722) 

(a)  General.  All  flats  and  all  irregular 
parcels  that  weigh  less  than  10  pounds 
must  be  prepared  in  packages  prior  to 
sacking.  Machinable  parcels  are  still 
placed  directly  in  sacks  without 
packaging,  and  irregular  parcels 
weighing  10  pounds  or  more  must  be 
placed  into  sacks  without  packaging. 
Irregidar  parcels  weighing  10  pounds  or 
more  that  are  placed  directly  in  sacks 
must  be  individually  enveloped,  be 
placed  in  a  full-length  sleeve  or 
wrapper,  or  be  polywrapped.  The 
provisions  for  preparing  sacks  to  a 
particular  presort  destination  based  on  a 
1,000  cubic  inch  minimum  are  deleted. 

(b)  Flats.  For  flats  prepared  in  sacks, 
mailers  are  required  to  prepare  packages 
whenever  there  are  at  least  10  pieces  or 
10  pounds  of  mail,  whichever  occurs 
first,  for  a  presort  destination  (5-digit,  3- 
digit,  ADC),  with  remaining  pieces 
placed  in  mixed  ADC  packages. 
"Whichever  occurs  first"  means  a 
mailing  of  identical-weight  pieces 
weighing  one  pound  or  less  must  be 
packaged  using  the  10-piece  package 
minimum,  and  those  that  weigh  more 
must  be  prepared  using  the  lO-poxmd 
package  minimum.  (See  M722  for 
information  concerning  mailings  of 
nonidentical  weight  pieces.)  The 
maximum  weight  of  any  package  is  20 
poimds,  except  that  5-digit  packages 
placed  in  5-digit  sacks  may  weigh  up  to 
40  pounds.  This  allows  packages 
prepared  in  other  than  5-digit  sacks  to 
be  processed  on  small  parcel  and 
bundle  sorters  (SPBSs).  Each  physical 
package  is  required  to  contain  at  least  2 
addressed  pieces  except  for  mixed  ADC 
packages. 

These  packages  are  required  to  be 
placed  in  sacks  whenever  there  are  at 
least  20  pieces  or  20  pounds,  whichever 
occurs  first,  for  a  sack  destination  (5- 
digit,  3-digit,  optional  SCF,  ADC),  with 
remaining  packages  placed  in  mixed 
ADC  sacks.  "Whichever  occurs  first" 
means  that  if  the  individual  pieces  in 
the  mailing  weigh  one  pound  or  less 
they  must  be  sacked  whenever  there  are 
20  or  more  pieces  to  a  sack  destination, 
and  individual  pieces  that  weigh  more 
than  one  pound  must  be  sacked  when 
there  are  20  or  more  pounds  to  a  sack 


destination.  (See  M722  for  information 
concerning  mailings  of  nonidentical 
weight  pieces.) 

(cj  Irregular  Parcels  That  Each  Weigh 
Less  Than  10  Pounds.  For  Presorted 
irregiUar  parcels,  mailers  are  required  to 
prepare  the  mail  in  packages  if  the 
individual  pieces  weigh  less  than  10 
pounds.  Packages  must  be  prepared 
whenever  there  are  at  least  10  pieces  or 
10  pounds  to  a  presort  destination, 
whichever  occurs  first.  "Whichever 
occiu-s  first"  means  a  mailing  of 
identical-weight  pieces  weighing  one 
pound  or  less  must  be  packaged  using 
the  10-piece  package  minimum,  and 
those  that  weigh  more  must  be  prepared 
using  the  10-pound  package  minimum. 
(See  M722  for  information  concerning 
mailings  of  nonidentical  weight  pieces.) 
The  package  destinations  are  the  same 
as  for  flat-size  pieces  (5-digit,  3-digit. 
ADC,  and  mixed  ADC).  Mixed  ADC 
packages  may  contain  fewer  than  10 
pieces  or  10  pounds  of  mail. 

Sortation  to  ADCs  is  made  using 
DMM  L004  instead  of  L603,  and  mixed 
ADC  sacks  are  labeled  using  DMM  L004 
instead  of  L604.  The  maximum  weight 
of  any  package  is  20  pounds,  except  that 
5-digit  packages  placed  in  5-digit  sacks 
may  weigh  up  to  40  pounds.  Each 
physical  package  is  required  to  contain 
at  least  2  addressed  pieces  except  for 
mixed  ADC  packages. 

There  is  one  exception  to  the 
packaging  requirement.  Mailers  of 
irregular  parcel  BPM  prepared  in  5-digit 
sacks,  may  at  their  option,  prepare  such 
pieces  loose  in  sacks  without  physical 
packaging  provided  the  number  of 
pieces  in  the  sack  meets  the  minimum 
package  size  and  sack  size  requirements 
and  the  pieces  in  the  5-digit  sack(s)  are 
individually  wrapped  or  enveloped. 

Packages  must  oe  placed  in  5-digit,  3- 
digit.  optional  SCF,  and  ADC  sacks 
whenever  there  are  10  or  more  pieces  or 
20  or  more  pounds,  whichever  occurs 
first,  for  a  sack  destination.  Remaining 
packages  must  be  placed  in  mixed  ADC 
sacks.  "Whichever  occurs  first"  means 
that  if  the  individual  pieces  in  the 
mailing  weigh  two  pounds  or  less  they 
must  be  sacked  whenever  there  are  10 
or  more  pieces  to  a  sack  destination,  and 
individual  pieces  weighing  more  than 
two  pounds  must  be  sacked  when  there 
are  20  or  more  pounds  to  a  sack 
destination.  (See  M722  for  information 
concerning  mailings  of  nonidentical 
weight  pieces.) 

(dj  Irregular  Parcels  That  Each  Weigh 
10  or  More  Pounds.  Presorted  irregular 
parcels  that  each  weigh  10  or  more 
poimds  are  not  packaged,  but  must  be 
placed  in  5-digit,  3-digit,  optional  SCF, 
and  ADC  sacks  whenever  there  are  20  or 
more  pounds  for  a  sack  destination. 


Remaining  pieces  are  placed  in  mixed 
ADC  sacks.  Sortation  to  ADCs  is  made 
using  DMM  L004  instead  of  L603.  and 
mixed  ADC  sacks  are  labeled  using 
DMM  L004  instead  of  L604.  Irregular 
parcel-size  pieces  that  each  weigh  10  or 
more  poimds  are  required  to  be 
individually  enveloped,  be  placed  in  a 
full-length  sleeve  or  wrapper,  or  be 
polywrapped  prior  to  sacking, 
(e)  Machinable  Parcels.  For 
machinable  parcels,  sacks  are  prepared 
when  there  are  at  least  10  pieces  or  20 
pounds,  whichever  occurs  first,  for  a 
required  or  optional  sack  level.  The 
option  to  use  1,000  cubic  inches  as  a 
minimum  sacking  criterion  is  deleted. 
The  new  "whichever  occurs  first" 
criterion  means  that  if  the  individual 
pieces  in  the  mailing  weigh  two  pounds 
or  less  they  must  be  sacked  whenever 
there  are  10  or  more  pieces  to  a  sack 
destination,  and  individual  pieces 
weighing  more  than  two  pounds  must 
be  sacked  when  there  are  20  or  more 
pounds  to  a  sack  destination.  (See  M722 
for  information  concerning  mailings  of 
nonidentical  weight  pieces.)  In  addition, 
an  optional  ASF  sack  sortation  level 
using  DMM  L602  is  added  for  pieces 
that  are  entered  at  DBMC  rates. 

(6)  Sortation  for  Sacked  Carrier  Route 
Rate  Bound  Printed  Matter  (DMM  M020, 
M723) 

(a)  Flats.  For  flat-size  mail,  the  basic 
eligibility  requirement  to  qualify  for 
carrier  route  rates  of  a  minimum  of  10 
pieces/20  pounds/1,000  cubic  inches  of 
mail  for  the  same  carrier  route  is 
changed  to  require  a  minimum  of  10 
pieces  or  10  pounds  of  mail,  whichever 
occurs  first,  prepared  in  a  package  or 
packages  for  the  same  carrier  route. 
"Whichever  occurs  first"  means  a 
mailing  of  identical-weight  pieces 
weighing  one  pound  or  less  must  be 
packaged  using  the  10-piece  package 
minimum,  and  those  that  weigh  more 
than  one  pound  must  be  prepared  using 
the  10-pound  package  minimum.  (See 
M722  for  information  concerning 
mailings  of  nonidentical  weight  pieces.) 

In  addition,  the  maximum  weight  of 
any  flat-size  package  is  40  pounds.  Each 
physical  package  must  contain  a 
minimum  of  two  addressed  pieces.  The 
only  exception  to  a  minimum  two-piece 
package  is  that  the  last  physical  package 
to  an  individual  carrier  route 
destination  may  consist  of  a  single 
addressed  piece  provided  that  all  other 
packages  to  that  carrier  route 
destination  contained  at  least  two 
addressed  pieces  and  that  the  total 
group  of  pieces  to  that  carrier  route 
meets  the  applicable  Carrier  Route  rate 
eligibility  minimum  in  E712  (for  flats. 


10  pieces  or  10  pounds,  whichever 
occurs  first). 

Packages  of  flat-sized  mail  must  be 
sacked  for  an  individual  carrier  route 
whenever  there  are  at  least  20  pieces  or 
20  pounds  of  mail  for  a  carrier  route, 
whichever  occurs  first.  The  new 
"whichever  occurs  first"  criterion 
means  that  if  the  individual  pieces  in 
the  mailing  weigh  one  pound  or  less 
they  must  be  sacked  whenever  there  are 
20  or  more  pieces  to  a  sack  destination, 
and  individual  pieces  weighing  more 
than  one  pound  must  be  sacked  when 
there  are  20  or  more  pounds  to  a  sack 
destination.  (See  M722  for  information 
concerning  mailings  of  nonidentical 
weight  pieces.) 

Remaining  carrier  route  packages 
must  be  sacked  in  5-digit  carrier  routes 
sacks  or,  at  the  mailer's  option,  sacked 
to  5-digit  scheme  carrier  routes  sacks 
using  LOO  1. 

(b)  Irregular  Parcels  Weighing  Less 
Than  10  Pounds  Each.  For  mailings  of 
Carrier  Route  irregular  parcels  that  each 
weigh  less  than  10  pounds,  mailers 
must  prepare  the  mail  in  packages  prior 
to  sacking.  A  package  must  be  prepared 
whenever  there  are  at  least  10  pieces  or 
20  pounds  of  mail  to  an  individual 
carrier  route,  whichever  occurs  first. 
The  new  "whichever  occurs  first" 
criterion  means  that  if  the  individual 
pieces  in  the  mailing  weigh  two  pounds 
or  less  they  must  be  packaged  whenever 
there  are  10  or  more  pieces  to  a  carrier 
route  destination,  and  individual  pieces 
weighing  more  than  two  pounds  must 
be  packaged  when  there  are  20  or  more 
pounds  to  a  carrier  route  destination. 
(See  M722  for  information  concerning 
mailings  of  nonidentical  weight  pieces.) 

The  maximum  weight  of  any  package 
is  40  pounds.  Each  physical  package  is 
required  to  contain  a  minimum  of  two 
addressed  pieces.  The  only  exception  to 
a  minimum  two-piece  package  is  that 
the  last  physical  package  to  an 
individual  carrier  route  destination  may 
consist  of  a  single  addressed  piece 
provided  that  all  other  packages  to  that 
carrier  route  destination  contain  at  least 
two  addressed  pieces  and  that  the  total 
group  of  pieces  to  that  carrier  route 
meets  the  applicable  Carrier  Route  rate 
eligibility  minimum  in  E712  (for 
irregular  parcels  weighing  less  than  10 
pounds,  10  pieces  or  20  pounds, 
whichever  occurs  first). 

Carrier  route  packages  of  irregular 
parcels  must  be  placed  in  direct  carrier 
route  sacks  when  there  are  10  or  more 
pieces  or  20  or  more  pounds  to  a  carrier 
route,  whichever  occurs  first.  The  new 
"whichever  occurs  first"  criterion 
means  that  if  the  individual  pieces  in 
the  mailing  weigh  two  pounds  or  less 
they  must  be  sacked  whenever  there  are 


10  or  more  pieces  to  a  sack  destination, 
and  individual  pieces  weighing  more 
than  two  pounds  must  be  sacked  when 
there  are  20  or  more  pounds  to  a  sack 
destination.  (See  M722  for  information 
concerning  mailings  of  nonidentical 
weight  pieces.)  Carrier  route  packages 
that  caimot  be  placed  in  direct  carrier 
route  sacks  must  be  placed  in  5-digit 
carrier  routes  sacks.  Preparation  of  5- 
digit  scheme  carrier  routes  sacks  for 
irregular  parcels  is  not  permitted. 

(c)  Irregular  Parcels  That  Each  Weigh 
10  or  More  Pounds.  For  mailings  of 
Carrier  Route  irregular  parcels  that  each 
weigh  10  or  more  pounds,  the  mail  is 
not  prepared  in  packages,  but  must  be 
placed  only  in  direct  carrier  route  sacks 
that  each  contain  a  minimum  of  20 
pounds  of  mail.  Smaller  volumes  in  a 
carrier  route  sack  are  not  permitted. 

(d)  Machinable  Parcels.  Machinable 
parcels  will  be  permitted  to  qualify  for 
Carrier  Route  Bound  Printed  Matter 
rates  if  placed  in  direct  carrier  route 
sacks  that  each  contain  a  minimum  of 
10  pieces  or  20  pounds  of  mail, 
whichever  occurs  first.  (Machinable 
parcels  prepared  on  pallets  under  M045 
are  not  eligible  for  Carrier  Route  Bound 
Printed  Matter  rates.)  The  new 
"whichever  occurs  first"  criterion 
means  that  if  the  individual  pieces  in 
the  mailing  weigh  two  pounds  or  less 
they  must  be  sacked  whenever  there  are 
10  or  more  pieces  to  a  sack  destination, 
and  individual  pieces  that  weigh  more 
than  two  pounds  must  be  sacked  when 
there  are  20  or  more  pounds  to  a  sack 
destination.  (See  M722  for  information 
concerning  mailings  of  nonidentical 
weight  pieces.)  Smaller  volumes  in  a 
sack  are  not  permitted. 

(e)  Residual  Pieces.  The  provisions  for 
marking  and  sortation  of  residual  pieces 
that  do  not  qualify  for  the  Carrier  Route 
Bound  Printed  Matter  rates  have 
changed.  Such  pieces  may  no  longer  be 
sorted  to  carrier  routes  and  may  not  bfear 
the  "Carrier  Route  Presort"  marking. 
Such  residual  pieces  are  required  to  be 
marked  and  sorted  in  accordance  with 
the  requirements  for  Presorted  rate 
mailings  and  will  continue  to  qualify  for 
the  Presorted  rates  (see  M723.1.5). 

(7)  Preparation  of  Packages  on  Pallets 
(DMM  M040  and  M045) 

Flats  prepared  as  packages  on  pallets 
are  permitted  to  use  optional  scheme 
sort  (DMM  LOOl).  For  flat-size  pieces 
prepared  in  a  copalletized  mailing  job 
that  contains  both  a  Presorted  rate 
mailing  and  a  Carrier  Route  rate 
mailing,  separate  5-digit  pallets  must  be 
prepared  for  carrier  route  mail  (optional 
5-digit  scheme  carrier  routes  and 
required  5-digit  carrier  routes  pallets), 
and  separate  5-digit  pallets  must  be 
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prepared  for  Presorted  rate  mail 
(optional  5-digit  scheme  and  required  5- 
digit  pallets). 

For  irregular  parcels  prepared  as 
packages  on  pallets,  mailers  must 
prepare  co-palletized  Carrier  Route  and 
Presorted  mail  on  the  same  5-digit 
pallet.  Scheme  sortation  is  not 
permitted  for  packages  of  irregular 
parcels  on  pallets. 

For  flats  and  irregular  parcels, 
packages  are  required  to  be  made  to  a 
required  package  destination  (carrier 
route,  5-digit,  3-digit,  ADC)  whenever 
there  are  10  or  more  pieces  or  10  or 
more  pounds  for  a  presort  destination, 
whichever  occurs  first,  except  that  the 
last  package  to  a  presort  destination  may 
weigh  less  than  10  poimds.  "Whichever 
occiu's  first"  means  a  mailing  of 
identical-weight  pieces  weighing  one 
pound  or  less  must  be  packaged  using 
the  10-piece  package  minimvmi,  and 
those  that  weigh  more  must  be  prepared 
using  the  10-poimd  package  minimiun. 
(See  M722  for  information  concerning 
mailings  of  nonidentical  weight  pieces.) 
When  there  are  at  least  10  pieces,  but 
fewer  than  10  poimds  for  a  presort 
destination,  the  pieces  must  be  prepared 
in  a  single  physical  package. 

ADC  packages  must  be  prepared  using 
DMM  L004  instead  of  L603.  The 
maximum  physical  package  size  is  20 
pounds  except  as  follows.  For  Presorted 
rate  mail,  5-digit  packages  may  weigh 
up  to  40  pounds  if  placed  on  a  5-digit 
scheme  (flats  only)  or  5-digit  pallet.  For 
Carrier  Route  rate  mail,  flat-size  carrier 
route  packages  may  weigh  up  to  40 
pounds  if  they  are  placed  on  5-digit 
scheme  carrier  routes,  or  5-digit  carrier 
routes  pallets,  and  irregular  parcel-size 
carrier  route  packages  may  weigh  up  to 
40  pounds  if  they  are  placed  on  a  5-digit 
pallet.  Each  physical  package  is 
required  to  contain  at  least  2  pieces. 

When  individual  pieces  weigh  10  or 
more  pounds,  they  cannot  be  prepared 
as  packages  on  pallets  (except  in  those 
instances  where  40-pound  packages  are 
permitted  as  described  above).  Such 
pieces  that  weigh  10  or  more  poiuids  are 
required  to  be  prepared  either  as 
machinable  parcels  on  pallets  (eligible 
only  for  Presorted  rates)  or  in  sacks 
under  M722  (Presorted  rates)  and/or 
M723  (Carrier  Route  rates).  The  new  20- 
pound  package  weight  limit  for  flats  and 
irregular  parcels  allows  the  packages  to 
be  processed  on  small  parcel  and 
bundle  sorters  (SPBSs). 

(8)  PAVE  Certification  and  Package 
Reallocation 

A  requirement  for  the  use  of 
standardized  documentation  or  Presort 
Accuracy  Validation  and  Evaluation 
(PAVE)-certified  software  for  Bound 


Printed  Matter  has  not  been  added  to 
the  standards.  However,  the  Postal 
Service  plans  to  develop  PAVE  tests  for 
Bound  Printed  Matter  in  the  futiu-e.  At 
that  time,  standardized  documentation 
requirements  will  be  developed  and  a 
Federal  Register  proposed  rule  to 
require  either  use  of  standardized 
documentation  or  use  of  PAVE-certified 
software  for  Presorted  and  Carrier  Route 
Bound  Printed  Matter  will  be  published 
for  comment.  Because  use  of  optional 
package  reedlocation  to  protect  SCF  and 
BMC  pallets  requires  use  of  PAVE- 
certified  software,  use  of  package 
reallocation  for  Boimd  Printed  Matter 
flats  is  not  available  at  this  time.  Use  of 
package  reallocation  will  be  offered  for 
Boimd  Printed  Matter  once  use  of 
PAVE-certified  software  becomes 
available. 

(9)  Bedloaded  Bundles  (DMM  M722, 
M723) 

The  provisions  for  preparing 
bedloaded  bundles  in  previous  DMM 
M630.7.0  have  been  removed.  A 
"bundle"  is  described  as  a  group  of 
packages  seciu-ed  together  as  a  imit  that 
equates  to  a  sack.  The  Postal  Service 
does  not  believe  that  any  mailers  are 
currently  preparing  true  bedloaded 
"bimdles,"  although  some  mailers  do 
prepare  be'dloaded  "packages."  The 
Postal  Service  is  implementing 
preparation  rules  for  Bound  Printed 
Matter  that  are  designed  to  reduce 
handling  and  processing  costs. 
Bedloaded  packages  or  bimdles  are 
generally  not  cost-efficient  for  the  Postal 
Service  to  handle  and  process. 
Therefore,  these  final  sortation  rules 
eliminate  the  option  to  prepare 
bedloaded  bundles  and  allow  mailers  to 
prepare  bedloaded  packages  only  for 
mail  that  is  prepared  for  and  entered  at 
the  DDU  rates  (because  DDU  rate  mail 
must  be  unloaded  by  the  mailer).  Such 
bedloaded  packages  may  weigh  up  to  40 
pounds  each.  See  M722  and  M723. 

(10)  Destination  Bulk  Mail  Center 
(DBMC)  Rates  (DMM  E752) 

Destination  Bulk  Mail  Center  (DBMC) 
rates  apply  to  Presorted  and  Carrier 
Route  Bound  Printed  Matter  mailings 
that  are  prepared  in  any  permissible 
sack  or  pallet  level  and  that  are 
deposited  at  a  BMC  or  ASF,  are 
addressed  for  delivery  to  one  of  the  3- 
digit  ZIP  Codes  served  by  the  BMC  or 
ASF  where  deposited  that  are  listed  in 
Exhibit  E751.1.3,  and  are  placed  in  a 
sack  or  pallet  that  is  labeled  to  the  BMC 
or  ASF  where  deposited,  or  labeled  to 
a  postal  facility  vdthin  the  service  area 
of  that  BMC  or  ASF  under  Exhibit 
E751.1,3. 


Flats  or  irregular  parcels  in  an  ADC 
sack  or  in  a  palletized  ADC  package  are 
eligible  for  the  DBMC  rates  if  the  ADC 
facility  ZIP  Code  (as  shown  in  Line  1  of 
the  corresponding  sack  label  or  the  ADC 
facility  that  is  the  destination  of  the 
palletized  ADC  package  as  would  be 
shoMoi  on  an  ADC  sack  label  for  that 
facility  using  DMM  L004,  Column  B)  is 
within  the  service  area  of  the  BMC  or 
ASF  at  which  the  sack  is  deposited. 

Flats  or  irregular  parcels  in  mixed 
ADC  sacks  qualify  for  the  DBMC  rates 
only  if  all  the  pieces  in  the  sack  are  for 
the  service  area  of  the  DBMC  or  DASF 
as  shovra  in  Exhibit  E751.1.3.  Mailers 
who  opt  to  claim  the  DBMC  rates  for 
mail  in  mixed  ADC  sacks  are  required 
to  prepare  separate  mixed  ADC  sacks  for 
pieces  eligible  for  and  claimed  at  the 
DBMC  rate  and  for  pieces  not  claimed 
at  the  DBMC  rate  (one  set  of  mixed  ADC 
sacks  containing  packages  qualifying  for 
DBMC  rates  and  one  set  of  mixed  ADC 
sacks  for  packages  that  do  not  qualify 
for  DBMC  rates).  For  this  purpose,  DMM 
E650  and  E752  specify  that  mailers 
assign  ADC  packages  to  the  respective 
qualifying  or  nonqualifying  mixed  ADC 
sacks  based  on  the  "label  to"  ZIP  Code 
for  the  ADC.  For  mixed  ADC  packages, 
separate  mixed  ADC  packages  must  be 
prepared  based  on  the  individual 
addresses  on  the  pieces.  That  is,  a 
mixed  ADC  package(s)  for  pieces  within 
the  ASF  or  BMC  entry  point  must  be 
prepared  and  a  separate  mixed  ADC 
package(s)  for  pieces  outside  the  entry 
ASF  or  DBMC  area  (using  either  Exhibit 
E650.5.1  or  E751.1.3)  must  be  prepared. 
Machinable  parcels  palletized  under 
M045  or  sacked  under  M722  may  be 
sorted  to  destination  BMCs  under  L601 
or  to  destination  BMCs  and  ASFs  under 
L601  and  L602.  Sortation  of  machinable 
parcels  to  ASFs  is  optional  but  is 
required  to  be  eligible  for  DBMC  rates 
for  mail  with  a  3-digit  ZIP  Code  prefix 
within  the  ASF  service  area  in  Exhibit 
E751.1.3.  Mailers  may  opt  to  sort  some 
or  all  machinable  parcels  for  ASF 
service  area  ZIP  Codes  to  ASFs  only 
when  the  mail  will  be  deposited  at  the 
respective  ASFs  where  the  DBMC  rates 
are  claimed,  under  applicable  volume 
standards,  using  L602.  Mailers  may  also 
opt  to  sort  machinable  parcels  only  to 
destination  BMCs  under  L601.  If 
machinable  parcels  are  sorted  to  only 
destination  BMCs  under  L601,  then  only 
mail  for  3-digit  ZIP  Codes  served  by  a 
BMC  as  listed  in  Exhibit  E751.1.3  would 
be  eligible  for  DBMC  rates  (mail  for  3- 
digit  ZIP  Codes  served  by  an  ASF  in 
Exhibit  E751.1.3  sorted  to  the  BMC 
pallet  would  not  be  eligible  for  DBMC 
rates,  nor  would  mail  for  3-digit  ZIP 
Codes  that  do  not  appear  in  Exhibit 
E751,1.3). 


Machinable  parcels  in  mixed  BMC 
sacks  or  on  mixed  BMC  pallets  that  are 
sorted  to  the  origin  BMC  under  M045  or 
M722  are  eligible  for  the  DBMC  rates 
only  if  both  of  the  following  conditions 
are  met:  (1)  The  mixed  BMC  sack  or 
pallet  is  entered  at  the  origin  BMC 
facility  to  which  it  is  labeled,  and  (2)  the 
pieces  are  for  3-digit  ZIP  Codes  listed  as 
eligible  destination  ZIP  Codes  for  that 
BMC  in  Exhibit  E751.1.3. 

(11)  Destination  Sectional  Center 
Facility  (DSCF)  Rates  (DMM  E752) 

Destination  Sectional  Center  Facility 
(DSCF)  rates  apply  to  Presorted  and 
Carrier  Route  Bound  Printed  Matter 
mailings  that  meet  all  of  the  following 
conditions: 

(a)  Are  eligible  for  and  prepared  to 
qualify  for  Presorted  or  Carrier  Route 
rates. 

(b)  Are  deposited  at  an  SCF  listed  in 
L005,  except  that  machinable  parcels 
prepared  on  pallets  for  the  5-digit  ZIP 
Codes  listed  in  Exhibit  E751.6.0  must  be 
entered  at  the  corresponding  BMC 
facility  shown  in  that  Exhibit  (not  at  the 
SCF)  unless  an  exception  is  requested 
and  granted.  An  exception  to  Exhibit 
751.6.0  must  be  requested  at  least  15 
days  in  advance  of  the  mailing  in 
writing  from  the  area  manager  of 
operations  support  who  has  jurisdiction 
over  the  BMC  and  SCF.  Exceptions,  if 
granted,  will  be  for  a  limited  time. 

(c)  Are  addressed  for  delivery  to  one 
of  the  3-digit  ZIP  Codes  served  by  the 
SCF  where  deposited  under  L005. 

(d)  Are  placed  in  a  sack  or  on  a  pallet 
(subject  to  the  standards  for  the  rate 
claimed)  that  is  labeled  to  the  DSCF 
where  deposited,  or  labeled  to  a  postal 
facility  within  the  service  area  of  that 
SCF  (see  LOOS). 

Flats  in  sacks  for  the  carrier  route,  5- 
digit  carrier  routes  scheme,  5-digit 
carrier  routes,  5-digit,  3-digit,  and 
optional  SCF  sort  levels  may  claim 
DSCF  rates  under  the  conditions 
described  above.  Flats  on  5-digit  scheme 
carrier  routes,  5-digit  carrier  routes,  5- 
digit  scheme,  5-digit,  3-digit,  SCF,  and 
ASF  pallets  may  claim  DSCF  rates 
under  the  conditions  described  above. 

Irregular  parcels  in  sacks  for  the 
carrier  route,  5-digit  carrier  routes,  5- 
digit,  3-digit,  and  optional  SCF  sort 
levels  may  claim  DSCF  rates  under  the 
conditions  described  above.  Irregular 
parcels  on  5-digit,  3-digit,  SCF,  and  ASF 
pallets  may  claim  DSCF  rates  under  the 
conditions  described  above. 

Machinable  parcels  in  direct  carrier 
route  sacks,  in  5-digit  sacks,  or  on  5- 
digit  pallets  may  claim  DSCF  rates 
under  the  conditions  described  above. 
Machinable  parcels  prepared  to  claim 
Carrier  Route  rates  are  eligible  for  DSCF 


rates  only  when  prepared  in  direct 
carrier  route  sacks  (machinable  parcels 
qualify  for  Carrier  Route  rates  only 
when  prepared  in  direct  carrier  route 
sacks).  Presorted  rate  machinable 
parcels  on  5-digit  pallets  may  claim 
DSCF  rates  under  the  conditions 
described  above.  Note  that  palletized 
machinable  parcels  for  the  5-digit  ZIP 
Codes  listed  in  Exhibit  E751.6.0  must  be 
entered  at  the  applicable  BMC  to  claim 
DSCF  rates. 

For  mailings  prepared  for  the  DSCF 
rate  in  pallet  boxes,  the  height  of  the 
pallet  box  may  not  exceed  60  inches 
(excluding  the  pallet)  as  is  currentiy 
required  for  Parcel  Select  DSCF  rate 
mail  (DMM  M041. 4.2). 

(12)  Destination  Delivery  Unit  (DDU) 
Rates  (DMM  E752) 

New  Destination  Delivery  Unit  (DDU) 
rates  apply  to  Presorted  and  Carrier 
Route  rate  Bound  Printed  Matter 
mailings  that  are  addressed  for  delivery 
within  the  ZIP  Code(s)  served  by  the 
destination  delivery  unit  and  are 
deposited  at  the  appropriate  destination 
delivery  unit  facility. 

For  riat-size  Presorted  Bound  Printed 
Matter,  DDU  rates  may  be  claimed  only 
for  individual  pieces  that  weigh  more 
than  one  pound.  (This  minimum  weight 
may  increase  in  the  near  future 
dependent  on  AFSM  100  machinability 
requirements.)  To  qualify  for  DDU  rates. 
Presorted  rate  flats  must  be  prepared  in 
5-digit  sacks,  or  on  optional  5-digit 
scheme  or  required  5-digit  pallets,  or  be 
prepared  as  bedloaded  5-digit  packages. 
The  Drop  Shipment  Product  must  be 
used  to  determine  the  correct 
destination  entry  facility  for  the  5-digit 
destination  of  the  container.. If  the  Drop 
Shipment  Product  lists  multiple 
facilities  for  a  single  5-digit  ZIP  Code, 
the  mailer  must  inquire  about  the 
correct  drop  site  when  contacting  the 
DDU  to  schedule  an  appointment. . 

For  flat-size  Carrier  Route  Bound 
Printed  Matter,  DDU  rates  may  be 
claimed  for  mail  prepared  in  carrier 
route,  optional  5-digit  carrier  routes 
scheme,  and  5-digit  carrier  routes  sacks; 
on  5-digit  scheme  carrier  routes  scheme 
and  5-digit  carrier  routes  pallets;  or  in 
bedloaded  carrier  route  packages.  There 
is  no  minimum  weight  for  individual 
flat-size  pieces  to  qualify  for  Carrier 
Route  rate  flat-size  pieces.  Carrier  Route 
rate  flat-size  mail  must  be  entered  at  the 
facility  where  the  carrier  cases  flat-size 
mail  as  showm  in  the  Drop  Shipment 
Product. 

For  irregular  parcels  of  Carrier  Route 
Bound  Printed  Matter,  DDU  rates  may 
be  claimed  for  mail  prepared  in  carrier 
route  and,  for  pieces  each  weighing  less 
than  pounds  only,  in  5-digit  carrier 


routes  sacks.  For  irregular  parcels  of 
Presorted  Bound  Printed  Matter.  DDU 
rates  may  be  claimed  for  mail  prepared 
in  5-digit  sacks  or  on  5-digit  pallets. 
Irregular  parcels  prepared  as  bedloaded 
carrier  route  packages  or  bedloaded  5- 
digit  packages  also  are  eligible  for  DDU 
rates. 

For  machinable  parcels  of  Carrier 
Route  Bound  Printed  Matter,  DDU  rates 
are  available  for  carrier  route  parcels 
prepared  in  direct  carrier  route  sacks. 
For  machinable  parcels  of  Presorted 
Bound  Printed  Matter,  DDU  rates  are 
available  for  parcels  prepared  in  5-digit 
sacks  or  on  5-digit  pallets. 

To  claim  the  DDU  rates,  both  irregular 
and  machinable  parcels  must  be  entered 
at  the  facility  that  delivers  parcels  to  the 
addresses  appearing  on  the  deposited 
pieces.  Mailers  must  use  the  Drop 
Shipment  Product  to  determine  the 
location  of  the  5-digit  delivery  facility 
and  whether  it  can  handle  pallets.  When 
the  Drop  Shipment  Product  shows  that 
parcels  for  a  single  5-digit  ZIP  Code  area 
is  delivered  out  of  more  than  one  postal 
facility,  then  the  facility  from  which  the 
majority  of  city  carrier  routes  are 
delivered  is  the  facility  at  which  the 
DDU  mail  must  be  entered,  unless  the 
5-digit  ZIP  Code  is  listed  in  Exhibit 
E751.7.0  or  Exhibit  E751.8.0.  For  ZIP 
Codes  in  Exhibit  E751.7.0  and  Exhibit 
E75 1.8.0,  mailers  would  use  the  name  of 
the  facility  associated  with  the  5-digit 
ZIP  Code  on  the  respective  exhibit  as 
the  facility  at  which  DDU  mail  for  that 
5-digit  ZIP  Code  mail  must  be  entered. 
Mailers  who  palletize  machinable  and 
irregular  parcels  must  also  determine  if 
the  5-digit  facility  is  able  to  handle 
pallets  using  the  Drop  Shipment 
Product.  If  die  5-digit  facility  is  unable 
to  handle  pallets,  and  a  mailer 
transports  mail  to  the  DDU  facility  on 
pallets,  the  driver  will  have  to  unload 
the  pallets  into  a  container  specified  by 
the  delivery  unit. 

(13)  Destination  Entry  Mail 
Preparation — Plant-Verified  Drop 
Shipment  (PVDS)  (DMM  E752) 

Pieces  must  be  part  of  a  mailing  of  at 
least  300  pieces  of  Presorted  Bound 
Printed  Matter  or  part  of  a  mailing  of  at 
least  300  pieces  of  Carrier  Route  Bound 
Printed  Matter  to  qualify  for  DBMC, 
DSCF,  and  DDU  rates.  When  Presorted 
Bound  Printed  Matter  or  Carrier  Route 
Bound  Printed  Matter  mailings  are 
submitted  under  PVDS  procedures, 
mailers  may  use  the  total  of  all  line 
items  for  all  destinations  on  a  PVDS 
register  or  PVDS  postage  statement  to 
meet  the  respective  300-piece  minimum 
volume  requirements.  This  means  that  a 
mailer  may  enter  fewer  than  300  pieces 
per  Presorted  or  Carrier  Route  mailing  at 
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an  individual  destination,  provided 
there  is  a  total  of  at  least  300  Presorted 
rate  pieces  and/or  300  Carrier  Route  rate 
pieces  for  all  of  the  entry  points  for  that 
single  mailing  job  listed  on  the  PVDS 
register  or  PVDS  postage  statement. 

(14)  Detached  Address  Label  Mailings 
(DMM  A060) 

The  preparation  requirements  for  use 
of  DALs  with  Bound  Printed  Matter 
mailings  are  revised.  Mailers  must 
prepare  Bound  Printed  Matter  with 
DALs  either  on  pallets  or  in  sacks  as 
described  in  DMM  A060. 

When  prepared  on  pallets,  mailers 
may  enter  Bound  Printed  Matter 
prepared  with  DALs  at  any  post  office 
provided  only  5-digit  pallets  are 
prepared  emd  if  the  following  additional 
requirements  and  restrictions  are  met. 
The  5-digit  pallets  must  meet  the 
minimujn  voliune  and  other 
requirements  for  pallet  preparation 
under  M040  and  M045,  except  that  for 
flat-size  mail,  separate  5-digit  pallets  for 
Carrier  Route  rate  and  for  Presorted  rate 
mail  are  not  required.  The  mail  must  not 
be  prepared  on  pallets  when  the  Drop 
Shipment  Product  indicates  that  the 
delivery  unit  that  serves  the  5-digit 
pallet  destination  cannot  handle  pallets. 
The  destination  delivery  unit  is 
determined  using  the  Drop  Shipment 
Product  under  the  provisions  for  the 
DDU  rate  in  E752.  {For  delivery  imits 
that  cannot  handle  pallets,  mail  with 
DALs  is  required  to  be  prepared  in 
sacks.)  The  trays  or  cartons  of  DALs 
must  be  prepared  imder  A060.3.0  and 
placed  on  the  same  pallet  as  the  Bound 
Printed  Matter.  In  addition,  the  Bound 
Printed  Matter  and  the  trays  of  DALs 
must  be  stretch-wrapped  together  as  one 
imit  on  the  pallet. 

For  mail  prepared  with  DALs  in 
sacks,  the  matter  must  be  prepared  in  5- 
digit  sacks  and  must  be  entered  at  the 
destination  delivery  luiit.  The 
destination  delivery  unit  must  be 
determined  using  the  Drop  Shipment 
Product  under  the  provisions  for  the 
DDU  rate  in  DMM  E752.  The  DALs  must 
be  packaged  under  A060.3.0  and 
presented  to  the  destination  delivery 
unit  with  the  accompanying  items  to  be 
distributed  with  the  DALs.  The 
standards  for  DALs  are  amended  to 
clarify  that  items  mailed  with  DALs  may 
not  be  combined  with  any  special 
services  (new  A060.1.7).  In  addition,  the 
standards  for  DALs  in  A060.4.2  are 
amended  to  specify  that  an 
imdeliverable-as-addressed  DAL  is 
disposed  of  as  waste,  and  the 
accompanying  item  is  treated  as 
specified  by  the  mailer  under  A060.4.1. 


(15)  Ancillary  Service  Endorsements 

The  handling  of  undeliverable-as- 
addressed  Bound  Printed  Matter  pieces 
that  are  not  mailed  with  a  special 
service  or  an  ancillary  service 
endorsement  will  be  the  same  as  for 
Standard  Mail.  Undeliverable-as- 
addressed  Bound  Printed  Matter  pieces 
mailed  with  no  special  service  (e.g., 
Delivery  Confirmation,  insured),  and 
with  no  ancillary  service  endorsement, 
will  be  disposed  of  by  the  USPS  as 
waste  at  the  delivery  unit.  Mailers  of 
Bound  Printed  Matter  who  want  to  have 
their  undeliverable-as-addressed  pieces 
forwarded  and  returned  must  choose  the 
appropriate  ancillary  service 
endorsement  and  print  it  on  their  pieces 
to  obtain  such  service.  There  are  no 
other  changes  to  the  treatment  of 
undeliverable-as-addressed  Package 
Services  mail  (except  for  Bound  Printed 
Matter  prepared  with  detached  address 
labels  under  DMM  A060.4.2  as 
described  earlier.) 

(16)  Postage  Payment 

DMM  P700  is  amended  to  clarify  that 
precanceled  stamps  may  not  be  used  for 
payment  of  Bound  Printed  Matter 
postage. 

9.  Media  Mail  (Formerly  Special 
Standard  Mail) 

a.  Media  Mail  Rate  Highlights 

Media  Mail  (formerly  Special 
Standard  Mail)  rates  will  increase  by  an 
average  of  6.3%.  The  barcoded  discount 
for  qualifying  Media  Mail  remains  at 
$0.03  per  piece.  There  are  separate  rate 
schedules  for  Media  Mail  and  Library 
Mail  as  the  shared  rate  structure  is 
discontinued.  The  annual  presort 
mailing  fee  for  Media  Mail  increases  to 
$125. 

b.  Media  Mail  Rate  Structure 

There  are  separate  rate  schedules  for 
Media  Mail  and  Library  Mail. 

c.  Media  Mail  (formerly  Special 
Standard  Mail)  Preparation  Changes 

(1)  Rate  Marking  (DMM  M012  and 
M730) 

Special  Standard  Mail  is  renamed 
"Media  Mail,"  and  the  marking  that  is 
required  to  appear  on  each  piece  is 
changed  from  "Special  Standard"  to 
"Media  Mail."  There  is  a  phase-in 
period  until  January  1,  2002,  to  give 
mailers  time  to  adjust  to  this  change  and 
deplete  any  existing  stocks  of  permit 
imprints  that  may  bear  the  "  Special 
Standard"  marking. 


(2)  Sack  and  Pallet  Labels  (DMM  M031, 
M045,  and  M730) 

The  abbreviation  "STD"  or  "STD  B" 
that  currently  appears  on  sack  and 
pallet  labels  for  Package  Services 
maihngs  is  changed  to  "PSVC"  (an 
abbreviation  for  Package  Services). 

(3)  Clarification  of  Preparation 
Requirements 

Former  M630.4.0  provided  for 
preparing  Media  Mail  as  bedloaded 
bimdles  under  former  M630.7.0. 
However,  former  M630.7.0  provided 
only  for  preparatioif  of  Bound  Printed 
Matter  as  bedloaded  bundles,  and  the 
eligibility  requirements  for  the  Media 
Mail  rates  in  former  E630.4.0  provided 
only  for  preparation  of  Media  Mail  in 
sacks,  on  pallets,  or  as  outside  parcels 
prepared  as  prescribed  by  the 
postmaster  of  the  mailing  office. 
Accordingly,  the  provisions  for 
preparing  bedloaded  bimdles  of  Media 
Mail  are  deleted  from  M730  that 
contains  the  requirements  for  presorted 
Media  Mail. 

Former  E630.4.0  (renumbered  as 
E713)  provided  for  preparing  5-digit  and 
BMC  bundles  of  Media  Mail  on  pallets. 
The  terminology  in  new  E713  is 
•  changed  to  provide  for  "packages"  of 
Media  Mail  on  pallets.  Fiirthermore,  the 
reference  in  former  M630.4.0  that 
referred  to  preparing  mail  according  to 
the  machinable  parcel  preparation  rules 
is  not  contained  in  new  M730.  There 
were  no  provisions  for  such  preparation 
to  qualify  for  presorted  Media  Mail  rates 
in  former  E630.4.0,  and  such  provisions 
were  not  added  to  new  E713.  The  option 
to  prepare  sacks  and  qualify  for 
presorted  5-digit  or  BMC  rates  based  on 
a  minimum  of  1,000  cubic  inches  of 
mail  is  deleted;  however,  the  eight-piece 
or  20-pound  minimum  per  5-digit 
sortation  level  and  the  foiu-piece  or  20- 
pound  minimum  per  BMC  sortation 
level  is  retained. 

(4)  Postage  Payment  (DMM  P700) 

DMM  P700  is  amended  to  clarify  that 
precanceled  stamps  may  not  be  used  for 
payment  of  Media  Mail  postage. 

1 0.  Library  Mail 

a.  Library  Mail  Rate  Highlights 

Library  Mail  rates  will  increase  by  an 
average  of  4.9%.  The  barcoded  discount 
for  qualifying  Library  Mail  remains  at 
$0.03  per  piece.  Separate  rate  schedules 
are  implemented  for  Media  Mail  and 
Library  Mail  as  the  shared  rate  structiu* 
is  discontinued.  The  annual  presort 
mailing  fee  for  Library  Mail  is  increased 
to  $125. 


b.  Library  Meul  Rate  Structiu-e 

There  are  separate  rate  schedules  for 
Library  Mail  and  Media  Mail. 

c.  Library  Mail  Preparation  Changes 

(1)  Rate  Markings  (DMM  M012  and 
M740) 

The  optional  use  of  "Library  Rate"  as 
a  rate  marking  for  Library  Mail  is  being 
discontinued.  Matter  mailed  at  Library 
Mail  rates  will  be  required  to  use  only 
the  marking  "Library  Mail."  There  is  a 
phase-in  period  until  Jemuary  1,  2002,  to 
give  mailers  time  to  adjust  to  this 
change  and  deplete  any  existing  stocks 
of  permit  imprints  that  may  bear  the 
"Library  Rate"  marking. 

(2)  Sack  and  Pallet  Labels  (DMM  M031, 
M045,  and  M740) 

The  abbreviation  "STD"  or  "STD  B" 
that  currently  appears  on  sack  and 
pallet  labels  for  Package  Services 
mailings  is  changed  to  "PSVC"  (an 
abbreviation  for  Package  Services). 

(3)  Sack  Preparation  Minimums  (DMM 
M740) 

The  option  to  prepare  sacks  and 
qualify  for  presorted  5-digit  or  BMC 
rates  based  on  a  minimum  of  1 ,000 
cubic  inches  of  mail  is  deleted  (see 
M740). 

(4)  Postage  Payment  (DMM  P700) 

DMM  P700  is  amended  to  clarify  that 
precanceled  stamps  may  not  be  used  for 
payment  of  Library  Mail  postage. 

11.  Special  Services  and  Other  Services 

a.  Address  Changes  for  Election  Boards 
(DMM  A910) 

The  fee  will  increase  from  $0.17  to 
$0.23  for  each  address  card.  There  are 
no  classification  changes  for  this 
service.  See  DMM  R900.12.3. 

b.  Address  Correction  Notifications 
(DMM  F030) 

The  manual  (hard-copy)  fee  will 
increase  fi:om  $0.50  to  $0.60  for  each 
notification.  There  is  no  change  to  the 
automated  (electronic)  fee  notification 
(currently  $0.20  each).  There  are  no 
classification  changes  for  this  service. 
SeeDMMR900.1.0. 

c.  Bulk  Parcel  Return  Service  (DMM 
S924) 

The  per  piece  charge  will  decrease 
from  $1.75  to  $1.62  for  each  piece 
retimied  under  Bulk  Parcel  Return 
Service  (BPRS).  The  annual  BPRS 
permit  fee  will  increase  from  $100  to 
$125.  A  new  annual  accounting  fee  of 
$375  will  be  required  for  BPRS.  This  fee 
covers  the  costs  of  providing  BPRS 
account  maintenance  services  to  mailers 


and  is  consistent  with  accounting  fees 
charged  for  other  special  services. 
Ciurent  BPRS  permit  holders  will  have 
until  February  5,  2001,  to  pay  their 
initial  annual  accounting  fee.  See  DMM 
R900.3.0. 

No  special  services  are  available  for 
pieces  returned  through  BPRS. 

d.  Business  Reply  Mail 

(1)  Business  Reply  Mail  (BRM)  (DMM 
S922) 

The  annual  business  reply  mail  (BRM) 
permit  fee  will  increase  fi-om  $100  to 
$125. 

The  per  piece  charge  for  basic  BRM 
(BRM  without  an  annual  accounting  fee) 
will  increase  from  $0.30  to  $0.35.  This 
per  piece  charge  is  in  addition  to  single- 
piece  First -Class  Mail  (or  Priority  Mail) 
postage.  The  per  piece  charge  for  high- 
vojume  BRM  (BRM  with  an  annual 
accoimting  fee)  will  increase  from  $0.08 
to  $0.10.  This  per  piece  charge  is  in 
addition  to  single-piece  First-Class  Mail 
(or  Priority  Mail)  postage.  The  annual 
accoimting  fee,  required  for  high- 
volume  BRM,  will  increase  from  $300  to 
$375. 

A  provision  in  the  DMCS  that 
required  permit  holders  to  maintain  an 
advance  deposit  account  solely  for  the 
use  of  business  reply  mail  has  been 
deleted.  Therefore,  permit  holders  will 
be  able  to  maintain  a  single  advance 
deposit  account  from  which  postage, 
fees,  and  per  piece  charges  for  multiple 
items  can  be  deducted  (e.g.,  BRM, 
QBRM,  merchandise  return  service, 
incoming  shortpaid  mail,  address 
correction  notices,  etc.).  If  permit 
holders  request  separation  of  charges, 
then  they  must  pay  an  annual 
accounting  fee  for  each  separation. 

(2)  Qualified  Business  Reply  Mail 
(QBRM)  (DMM  El 50,  S922) 

The  discounted  automation  rate  for 
qualified  business  reply  mail  (QBRM) 
letters  will  increase  from  $0.30  to  $0.31 
as  described  under  the  First-Class  Mail 
Summary.  The  discounted  automation 
rate  for  QBRM  cards  will  decrease  from 
$0.18  to  $0.17.  The  annual  accounting 
fee,  required  to  participate  in  QBRM, 
will  increase  from  $300  to  $375. 

QBRM  will  be  split  into  two 
categories  with  different  per  piece 
charges  to  mirror  the  current  fee 
structure  of  regular  BRM.  The  first 
category  is  the  existing  classification 
and  will  be  called  "basic"  QBRM.  The 
per  piece  charge  for  basic  QBRM  will 
remain  at  $0.05.  This  per  piece  charge 
is  in  addition  to  the  lower  QBRM  First- 
Class  Mail  postage  listed  in  RlOO.  See 
DMM  R900.4.3. 

A  new  classification,  called  "high- 
volume"  QBRM,  recognizes  that,  for 


large  volume  users,  some  costs  are 
relatively  fixed,  rather  than  varying  with 
marginal  volume.  High-volume  QBRM 
includes  a  lower  per  piece  charge  and 
requires  payment  of  a  new  quarterly  fee 
in  addition  to  the  annual  accounting  fee. 
The  per  piece  charge  for  high-volume 
QBRM  will  be  $0.01.  This  per  piece 
charge  is  in  addition  to  the  discounted 
automation  QBRM  First-Class  Mail  rate 
listed  in  RlOO.  The  quarterly  fee  will  be 
$1,800  per  quarter  (in  addition  to  the 
$375  annual  accounting  fee).  Mailers 
may  "opt  in"  to  high-volume  QBRM  by 
paying  the  quarterly  fee  at  any  time  as 
their  volume  warrants,  thereby  paying 
lower  per  piece  chcirges  when  they 
expect  a  larger  volume  of  returned 
pieces.  See  DMM  R900.4.4. 

Quarterly  fees  apply  to  any  three 
consecutive  calendar  months,  beginning 
with  the  first  calendar  day  of  the  first 
month  and  ending  on  the  last  calendar 
day  of  the  third  month.  If  the  quarterly 
fee  is  paid  on  or  before  the  1 5th  of  the 
month,  then  the  quarterly  fee  is  counted 
as  if  it  was  paid  on  the  first  day  of  that 
calendar  month,  but  the  lower  per  piece 
charges  begin  on  the  day  the  fee  is  paid. 
If  the  quarterly  fee  is  paid  after  the  1 5th 
of  the  month,  then  the  lower  per  piece 
charges  begin  immediately,  but  the 
quarterly  fee  is  credited  as  if  it  was  paid 
on  the  first  day  of  the  following 
calendar  month  and  continues  through 
three  calendar  months.  Mailers  may  not 
apply  for  "retroactive"  refunds  of  per 
piece  charges  for  periods  before  the 
quarterly  fee  was  paid. 

(3)  Bulk  Weight  Averaged  Nonletter- 
Size  Business  Reply  Mail  (DMM  S922) 

Language  has  been  added  to  clarify 
that  the  monthly  maintenance  fee 
applies  only  to  bulk  weight  averaged 
nonletter-size  BRM.  The  per  piece 
charge  will  remain  at  $0.01.  The 
maintenance  fee  will  remain  at  $600  per 
month.  The  annual  business  reply  mail 
permit  fee  will  increase  from  $100  to 
$125.  The  annual  accounting  fee, 
required  to  participate  in  weight 
averaged  nonletter-size  BRM,  will 
increase  from  $300  to  $375.  See  DMM 
R900.4.5. 

e.  Carrier  Sequencing  of  Address  Cards 
(DMM  A920) 

The  fee  will  increase  from  $0.20  to 
$0.25  for  each  card  removed  due  to  an 
incorrect  or  undeliverable  address  and 
for  each  card  added  with  a  new  address. 
There  are  no  classification  changes  for 
this  service.  See  DMM  R900.2.0. 

f.  Certificate  of  Mailing  (DMM  S914) 

For  individual  pieces,  the  fee  for  the 
original  certificate  of  mailing  will 
increase  from  $0.60  to  $0.75.  The  firm 
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mailing  book  fee  will  remain  at  $0.25; 
the  fee  for  an  additional  copy  of  a 
certificate  of  mailing  will  increase  from 
S0.60to$0.75. 

For  bulk  quantities,  the  fee  for  one 
certificate  of  mailing  (for  the  first  1,000 
pieces)  will  increase  from  $3.00  to 
$3.50.  There  is  no  change  to  the  fee  for 
a  certificate  for  each  additional  group  of 
1,000  pieces  (currently  $0.40).  The  fee 
for  an  additional  copy  of  a  bulk 
certificate  of  mailing  will  increase  from 
$0.60  to  $0.75. 

There  are  no  classification  changes  for 
this  service.  See  DMM  R900.6.0. 

g.  Certified  Mail  (DMM  S912) 

The  fee  will  increase  from  $1.40  to 
$1.90  in  order  to  cover  newly  estimated 
costs  for  this  service.  See  DMM 
R900.7.0. 

h.  Collect  on  Delivery  (COD)  (DMM 
S921) 

Fees  will  increase  by  $.50  for  every 
$100  value  level.  The  maximum  COD 
value  level  will  increase  from  $600  to 
$1,000,  with  a  fee  increment  of  $1.00  for 
each  $100  increment.  The  fees  for 
registered  COD,  the  notice  of 
nondeUvery,  and  the  alteration  of  COD 
charges  (Form  3849-D)  will  remain  at 
current  levels.  The  money  order  limit 
will  remain  at  $700;  therefore,  if  a 
recipient  pays  in  cash  for  COD  amounts 
over  $700,  then  the  Postal  Service  will 
send  two  postal  money  orders  to  the 
mailer  (and  collect  two  money  order 
fees  from  the  recipient).  See  DMM 
R900.8.0. 

i.  Correction  of  Mailing  Lists  (DMM 
A910) 

The  charge  per  correction  will 
increase  from  $0.20  to  $0.25.  In 
conjunction,  the  minimimi  charge  per 
list  for  lists  with  fewer  than  30 
addresses  will  increase  from  $7.00  to 
$7.50.  There  are  no  classification 
changes  for  this  service.  See  DMM 
R900.12.0. 

j.  Delivery  Confirmation  (DMM  S918) 

The  fee  for  retail  option  Priority  Mail 
Delivery  Confirmation  (i.e..  purchased 
by  a  customer  over  a  retail  counter)  will 
increase  fit)m  $0.35  to  $0.40.  The  fee  for 
retail  option  Package  Services  Delivery 
Confirmation  will  decrease  from  $0.60 
to  $0.50.  There  will  continue  to  be  no 
fee  for  electronic  option  Delivery 
Confirmation  for  Priority  Mail.  The  fee 
for  electronic  option  Delivery 
Confirmation  for  Package  Services  will 
decrease  from  $0.25  to  $0.12. 

Electronic  option  Delivery 
Confirmation  service  will  be  extended 
to  Standard  Mail  parcels  that  are  subject 
to  the  residual  shape  surcharge  (both 


Regular  and  Nonprofit  subclasses). 
Delivery  Confirmation  service  will  not 
be  available  for  the  Enhanced  Carrier 
Route  or  Nonprofit  Enhanced  Carrier 
Route  subclasses.  No  retail  option  will 
be  available  for  Standard  Mail.  The  fee 
for  electronic  option  Delivery 
Confirmation  for  Standard  Mail  will  be 
$0.12  per  piece,  which  mirrors  the  new 
fee  for  Package  Services.  See  DMM 
R900.9.0. 

k.  Express  Mail  Insurance  (DMM  S500) 

Fees  for  Express  Mail  insurance  will 
increase.  There  are  no  classification 
changes  for  this  service.  See  DMM 
R900.10.0. 

1.  Insurance  (DMM  S913) 

Fees  for  insurance  will  increase  for  all 
value  levels.  The  fee  for  unnumbered 
insurance  (items  valued  at  $50  or  less) 
will  increase  from  $0.85  to  $1.10. 
Separate  bulk  discounts  for 
unnmnbered  and  nimabered  insurance 
have  been  added.  In  addition,  bulk 
insurance  will  be  available  for  Standard 
Mail  parcels  that  are  subject  to  the 
residual  shape  surcharge  (both  Regular 
and  Nonprofit  subclasses).  Bulk 
insurance  will  not  be  available  for  the 
Enhanced  Carrier  Route  or  Nonprofit 
Enhanced  Carrier  Route  subclasses. 
Regular  insurance  is  not  available  for 
Standard  Mail.  See  DMM  R900.11.0. 

The  Postal  Service  has  removed  the 
requirement  that  insured  pieces  sent  at 
First-Class  Mail  and  Priority  Mail  rates 
be  marked  "Standard  Mail  Enclosed."  In 
addition,  merchandise  retimi  service 
(MRS)  customers  (those  who  use  MRS 
labels  to  return  a  parcel  to  the  permit 
holder)  will  be  permitted  to  add 
insurance  to  sm  MRS  parcel  at  their  own 
discretion  and  expense. 

m.  Mailing  Fees 

Presort  mailing  fees  and  destination 
entry  mailing  fees  for  all  classes  of  mail 
will  increase.  Specific  fees  and 
classification  changes  are  included 
under  the  separate  siunmaries  for  each 
class  of  mail. 

n.  Merchandise  Return  Service  (DMM 
S923) 

The  per  piece  (transaction)  fee  for 
parcels  returned  to  the  permit  holder  via 
merchandise  retiim  service  (MRS)  will 
be  eliminated.  A  new  annual  accounting 
fee  of  $375  is  established  for  MRS.  This 
fee  covers  the  costs  of  accounting 
services  provided  to  permit  holders  and 
is  consistent  with  accounting  fees 
charged  for  other  special  services. 
Current  MRS  permit  holders  have  imtil 
February  5,  2001,  to  pay  their  initial 
annual  accoimting  fee.  A  separate 
annual  accounting  fee  must  be  paid  for 


each  separation  of  charges  and  separate 
billing  provided.  This  makes  the 
application  of  the  new  annual 
accoimting  fee  consistent  with  Business 
Reply  Mail.  See  DMM  R900.13.0. 

If  the  permit  holder  has  not  specified 
insurance  on  the  MRS  label,  then 
customers  (those  who  use  merchandise 
return  service  labels  to  return  a  parcel 
to  the  permit  holder)  will  be  permitted 
to  add  insurance  to  a  MRS  parcel  at 
their  own  discretion  and  expense.  No 
other  special  services  may  be  added  by 
the  sender.  Previously,  insurance  could 
be  added  to  a  parcel  only  if  specified  by 
the  permit  holder.  The  Postal  Service 
has  removed  the  requfrement  that  MRS 
parcels  sent  at  First-Class  Mail  and 
Priority  Mail  rates  be  marked  "Standard 
Mail  Enclosed." 

Parcels  that  do  not  bear  a  class  or  rate 
marking,  regardless  of  weight,  will  be 
treated  as  Parcel  Post  and  will  be 
charged  Parcel  Post  Inter-BMC/ASF 
rates. 

These  same  changes  apply  to  penalty 
merchandise  retiim  service. 

o.  Money  Orders  (DMM  S020) 

The  fee  for  domestic  money  orders 
will  decrease  from  $0.80  to  $0.75  per 
money  order.  The  fee  for  APO/FPO 
money  orders  will  decrease  from  $0.30 
to  $0.25  per  money  order.  The  inquiry 
fee  will  remain  at  $2.75.  There  are  no 
classification  changes  for  this  service; 
the  maximum  amount  for  a  single 
money  order  remains  at  $700.  See  DMM 
R900.15.0. 

p.  Parcel  Airhft  Service  (PAL)  (DMM 
S930) 

There  are  no  fee  or  classification 
changes  for  this  service.  See  DMM 
R900.16.0. 

q.  Permit  Imprint  Application  Fee 
(DMM  P040) 

The  application  fee  for  permit 
imprints  will  increase  from  $100  to 
$125.  Other  kinds  of  permit  fees  (e.g., 
business  reply  mail)  are  covered  under 
separate  simmiary  sections.  See  DMM 
R900.17.0. 

r.  Pickup  Service  (DMM  DOlO) 

The  pickup  service  fee  will  increase 
from  $8.25  to  $10.25  per  pickup.  There 
are  no  classification  changes  for  this 
service.  See  DMM  R900.18.0. 

s.  Post  Office  Boxes,  Caller  Service,  and 
Reserve  Call  Nmnbers  (DMM  D910  and 
D920) 

The  Postal  Rate  Commission  has 
approved  the  Postal  Service's  proposal 
to  restructure  post  office  box  fee  groups 
and  to  establish  fees  for  each  of  the  new 
groups.  A  nonrefundable  fee  for  each 


key,  over  two,  requested  by  a  customer 
has  been  established  at  $4.00.  In 
addition,  a  $10.00  fee  for  a  lock 
replacement  initiated  by  a  customer  as 
been  established. 

The  new  structure  for  post  office 
,   boxes  aligns  post  office  box  fees  more 
closely  with  costs  by  5-digit  ZIP  Code. 
These  costs  include  estimated  real  estate 
value  of  the  space  used  to  provide  post 
office  boxes. 

The  Postal  Service  submits  that  this 
post  office  box  reclassification  will 
result  in  fairer,  more  equitable  post 
office  box  fees  for  all  customers  because 
the  fees  will  more  accurately  reflect  the 
true  costs  of  providing  that  service.  At 
this  time,  box  restructiu-ing  is 
constrained  based  on  ciurent  fee  groups 
in  order  to  mitigate  large  fee  increases 
for  customers. 

Current  post  office  box  customers 
would  not  pay  the  new  fees  until  their 
current  box  fee  period  ends.  There  are 
no  changes  to  free  (Group  E)  box 
service.  Therefore,  customers  who 
currently  qualify  for  free  box  service 
may  continue  to  receive  it.  See  DMM 
R900.19.0. 

Post  offices  will  be  notified  of  their 
new  cost  group  via  a  special  publication 
that  will  be  distributed  before 
implementation  of  new  rates  and  fees. 
Customers  will  be  able  to  find  their  new 
post  office  box  fees  via  their  local  post 
office,  the  Postal  Service  web  site 
(www.usps.com),  or  by  calling  1-800- 
ASK-USPS  and  providing  the  5-digit 
ZIP  Code. 

The  caller  service  fee  v«ll  increase  to 
$375  for  all  customers  at  all  postal 
facilities.  Caller  service  fees  will  no 
longer  be  broken  out  according  to  post 
office  fee  groups.  The  annual  call 
niunber  reservation  fee  will  decrease 
from  $36  to  $30.  See  R900.5.0. 

The  Postal  Service  has  deleted  a 
provision  from  the  DMCS  that  allowed 
customers  with  both  a  post  office  box 
and  a  regular  street  delivery  address 
served  by  the  same  delivery  unit  to 
redirect  the  delivery  of  all  of  their  mail, 
regardless  of  how  it  was  addressed,  to 
the  post  office  box.  This  redirection  of 
mail  often  depends  on  the  memory  of 
specific  individuals  or  on  an  ad  hoc 
handwritten  note.  The  net  result  easily 
can  be  delivery  of  mail  in  a  fashion 
contrary  to  a  customer's  intent.  The 
Domestic  Mail  Manual  currently  does 
not  contain  standards  related  to  this 
provision,  although  some  local  post 
offices  redirect  mail  as  a  favor  to 
customers.  The  policy  of  the  Postal 
Service,  as  contained  in  the  Domestic 
Mail  Manual,  is  to  deliver  mail  to  the 
address  specified  on  the  mailpiece. 
Deleting  section  921.222  of  the  DMCS  is 
desirable  from  the  point  of  view  of  the 


customer  and  the  Postal  Service. 
Customers  will  still  be  able  to  have  their 
mail  forwarded  from  one  address  to 
another,  including  a  post  office  box, 
based  on  current  forwarding  procedures. 
Because  no  standard  currently  exists  in 
the  Domestic  Mail  Manual,  no  changes 
are  necessary  to  support  this  DMCS 
change. 

t.  Registered  Mail  (DMM  S911) 

All  registered  mail  fees  will  increase. 
The  incremental  fee  for  registered  mail 
per  value  level  will  increase  from  $0.55 
to  $0.75.  The  handling  charge  per 
$1,000  in  value,  or  fraction  thereof,  for 
items  valued  over  $25,000  also  will 
increase  from  $0.55  to  $0.75.  There  are 
no  classification  changes  for  this 
service.  See  DMM  R900.20.0. 

u.  Restricted  Delivery  (DMM  S916) 

The  restricted  delivery  fee  will 
increase  from  $2.75  to  $3.20.  There  are 
no  classification  changes  for  this 
service.  See  DMM  R900.21.0. 

v.  Return  Receipt  (DMM  S915) 

The  regular  return  receipt  fee  will 
increase  from  $1.25  to  $1.50.  The  return 
receipt  for  merchcindise  fee  will  increase 
from  $1.40  to  $2.35.  The  fee  for  a  return 
receipt  after  mailing  will  decrease  from 
$7.00  to  $3.50.  These  changes  reflect 
improved  cost  estimates  and  the  impact 
of  electronic  signature  capture.  See 
DMM  R900.22.0  and  23.0. 

There  are  two  classification  changes 
for  return  receipt  service.  The  first 
change  allows  return  receipt  for 
merchandise  to  be  combined  with 
unnumbered  insurance.  The  second 
change  extends  return  receipt  for 
merchandise  service  to  Standard  Mail 
parcels  that  are  subject  to  the  residual 
shape  surcharge  (both  Regular  and 
Nonprofit  subclasses).  Return  receipt  for 
merchandise  will  not  be  available  for 
the  Enhanced  Carrier  Route  or  Nonprofit 
Enhanced  Carrier  Route  subclasses. 

w.  Shipper  Paid  Forwarding  (DMM 
FOlO) 

The  Postal  Service  is  establishing  an 
annual  accounting  fee  of  $375  for 
shipper  paid  forwarding  for  customers 
who  choose  to  pay  forwarding  charges 
through  a  postage  due  account.  This  fee 
is  consistent  with  accounting  fees 
charged  for  other  special  services.  See 
DMM  R900.24.0. 

X.  Signatm^  Confirmation  (DMM  S919) 

The  Postal  Service  is  establishing  a 
new  classification  and  fee  schedule  for 
Signature  Confirmation.  Signature 
Confirmation  will  capture  and  provide 
access  to  all  Delivery  Confirmation  data 
and  an  image  of  the  recipient's 


signature.  Signatiire  Confirmation  will 
be  available  only  at  the  time  of  mailing 
for  Priority  Mail  and  all  subclasses  of 
Package  Services.  For  Priority  Mail 
Signature  Confirmation,  the  fees  are 
$1.25  for  electronic  option  and  $1.75  for 
retail  option.  For  Package  Services 
Signature  Confirmation,  the  fees  are 
$1.25  for  electronic  option  and  $1.75  for 
retail  option.  See  DMM  R900.25.0. 

y.  Special  Handling  (DMM  S930) 

There  are  no  fee  or  classification 
changes  for  this  service.  See  DMM 
R900.26.0. 

z.  ZIP  Code  Sortation  of  Mailing  Lists 
(DMM  A910) 

Fees  for  sorting  mailing  lists  by  5-digit 
ZIP  Code  for  post  offices  with  midtiple 
ZIP  Codes  will  increase  from  $70.00  to 
$73.00  per  1,000  addresses.  There  are  no 
classification  changes  for  this  service. 
See  DMM  R900.12.0. 

12.  On-Site  Meter  Service  (DMM  P030) 

The  name  of  the  service  will  change 
from  "on-site  meter  settings"  to  "on-site 
meter  service."  The  "single  meter"  and 
"imscheduled  appointment"  categories 
will  be  replaced  with  a  new  "meter 
service"  category.  The  "additional 
meters"  category  will  be  replaced  with 
a  "meter  reset  and/or  examined" 
category.  These  categories  will 
consolidate  similar  fees  and  make  the 
service  easier  to  understand  and  use. 

New  fees  have  been  established  for 
these  realigned  categories.  The  fee  for 
meter  service  is  $31.00.  The  fee  for 
getting  a  meter  reset  and/ or  examined  is 
$4.00  per  meter.  The  fee  for  checking  a 
meter  in  or  out  of  service  will  decrease 
from  $8.00  to  $4.00  per  meter.  See  DMM 
R900.14.0. 

The  checking  in/out  fees  will  not 
apply  to  "secured  postage"  meters.  To 
qualify  as  a  secured  postage  meter,  a 
meter  must:  (1)  include  a  USPS- 
approved  postal  security  device;  (2) 
print  informadon-based  indicia;  and  (3) 
be  remotely  set.  Because  of  the 
enhanced  security  that  these  meters 
provide,  they  do  not  require  labor 
intensive  activities  during  installation 
or  withdrawal.  Therefore,  these  meters 
do  not  have  significant  check-in/out 
costs. 

.  13.  Stamps  and  Stationery  (DMM  P021) 

a.  Stamped  Cards 

The  fee  for  a  single  stamped  card  will 
increase  from  $0.01  to  $0.02.  The  fee  for 
double  stamped  cards  will  increase  bom 
$0.02  to  $0.04,  and  the  fee  for  a  sheet 
of  40  stamped  cards  will  increase  fitjm 
$0.40  to  $0.80.  These  fees  are  in 
addition  to  the  postage  that  is 
preprinted  on  the  cards  and  covers  the 
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cost  of  printing  and  manufacturing 
stamped  cards.  See  DMM  ROOO.3.0. 

b.  Stamped  Envelopes 

The  fees  for  all  categories  of  stamped 
envelopes  will  increase.  This  fee  is  paid 
in  addition  to  the  postage  preprinted  on 
the  envelopes.  The  following 
classification  changes  will  apply  to 
stamped  envelopes: 

(1)  Merge  the  printed  household  6% 
inch  and  10  inch  categories  into  a  single 
category  called  printed  household 
(basic). 

(2)  Eliminate  the  banded  categories 
for  6%  inch  and  10  inch  envelopes. 

(3)  Expand  the  hologram  category  to 
include  all  envelopes  that  have  a 
patched-in  stamp  and  rename  that 
category  "special"  stamped  envelopes. 

See  DMM  ROOO.1.0  and  ROOO.2.0. 

C.  Summary  of  Comments  From  the 
August  29,  2000,  Proposed  Rule  (65  FR 
52479) 

The  Postal  Service  received  nine 
pieces  of  correspondence  offering 
comments  on  the  August  29.  2000, 
proposed  rule.  Commenters  included 
two  major  mailer  associations,  six 
publishers,  printers  and/or  mailers,  and 
one  individual. 

The  specific  points  raised  in  the 
comments  are  presented  below, 
organized  by  general  comments  and 
then  by  class  of  mail  and  special 
service. 

1 .  General  (Comments 

One  commenter  commended  the 
Postal  Service  on  publishing  a  clear, 
concise,  and  orderly  proposed  rule. 

One  commenter  supported  the  change 
of  the  minimum  dimensions  for  a 
machinable  parcel. 

One  commenter  indicated  they  are 
pleased  with  the  name  change  from 
Standard  Mail  (B)  to  Package  Services. 

One  commenter  indicated  that  their 
association  had  previously  warned  the 
Postal  Service  that  eliminating  the 
advertising  requirement  for  Bound 
Printed  matter  would  change  the  nature 
of  that  subclass  and  result  in  the  entry 
of  higher  cost  materials  that  would 
inevitably  result  in  higher  rates.  This 
commenter  further  stated  that  although 
all  mailers  are  concerned  about  rate 
increases  the  effect  is  much  greater  for 
catalog  mailers  than  book  mailers 
because  books  generally  cost  a 
substantial  amoimt — $20.00  and  more — 
and  that  book  publishers  can  more 
easily  absorb  additional  mailing  costs. 
This  commenter  indicated  it  may  be 
feasible  to  undo  the  damage  by  restoring 
Boimd  Printed  Matter  to  its  previous 
status  by  requiring  it  to  contain 
advertising.  This  comment  is  outside 


the  scope  of  this  rulemaking  and  will 
not  be  addressed. 

One  commenter  indicated  that  their 
association  recommends  that  the  Postal 
Service  give  Standard  and  Package 
Services  mailers  a  grace  period  to 
implement  the  new  tray,  sack,  and 
pallet  labels  for  those  classes.  The  Postal 
Service  will  work  writh  individual 
mailers  concerning  any  exceptions 
needed  concerning  the  requirements  of 
this  final  rule. 

Two  commenters  indicated  that  the 
rate  incentive  for  drop  shipping  Bound 
Printed  Matter  to  a  destination  delivery 
unit  to  claim  the  DDU  rates  was  not 
sufficient  to  compensate  mailers  for  the 
additional  costs  of  preparing  and 
transporting  the  mail.  These  conunents 
are  outside  the  scope  of  this  rulemaking 
process.  The  rates,  rate  structure,  and 
basic  standards  for  rates  in  Docket  No. 
R2000-1  were  subject  to  litigation 
before  the  Postal  Rate  Commission  and 
cannot  be  revised  unilaterally  by  the 
Postal  Service  in  a  rulemaking  process. 

2.  Express  Mail 

No  comments  were  received  regarding 
Express  Mail. 

3.  Priority  Mail 

No  comments  were  received  regarding 
Priority  Mail. 

4.First-ClassMail 

No  conunents  were  received  regarding 
First-Class  Mail. 

5.  Periodicals 

No  comments  were  received  regarding 
Periodicals. 

6.  Standard  Mail  (Formerly  Standard 
MaUfA)) 

One  commenter  supported  the  change 
that  they  believed  allowed  Delivery 
Confirmation  and  ancillary  service 
endorsements  to  be  used  with  Standard 
Mail  pieces  subject  to  the  residual  shape 
siut:harge  that  are  mailed  using  Priority 
Mail  Drop  Shipment  procedures.  The 
Postal  Service  did  not  specifically 
propose  use  of  electronic  Delivery 
Confirmation  with  Standard  Mail 
parcels  entered  under  Priority  Mail 
Drop  Shipment  procedures,  but  has 
added  clarifying  language  to  the  final 
rule  DMM  language  to  provide  for  such 
use  where  appropriate. 

7.  Package  Services — Combined 
Mailings 

One  commenter  supported  the  change 
that  allows  the  combining  of  any 
subclass  into  common  containers  to 
qualify  for  applicable  DBMC,  DSCF,  and 
DDU  rates.  The  Postal  Service 
appreciates  this  conunent  but  would 


like  to  point  out  that  the  provisions  for 
Combined  Package  Services  mailings  in 
DMM  E753  apply  only  to  matter  sorted 
to  5-digit  containers  for  the  purposes  of 
meeting  eligibility  requirements  for 
DSCF  and  DDU  rates.  There  are  no 
provisions  for  Combined  Package 
Services  mailings  for  DBMC  rates. 

One  commenter  requested  that 
overflow  sacks  be  permitted  in  the 
preparation  standards  for  combined 
package  services  mailings  in  DMM  E753 
that  allows  parcels  from  all  Package 
Services  subclasses  to  be  combined  in  5- 
digit  sacks  to  qualify  for  Parcel  Post  and 
Bound  Printed  Matter  DSCF  and  DDU 
rates.  The  proposed  rule  indicated  that 
each  5-digit  sack  must  contain  at  least 
10  pieces  of  any  combination  of  Package 
Services  mail.  This  commenter 
indicated  that,  if  an  overflow  sack  is  not 
permitted,  the  number  of  pieces 
qualifying  for  this  preparation  option 
would  always  need  to  be  perfectly 
divisible  by  10  and  that  this  is  not  a 
practical  scenario  for  mailers.  The 
Postal  Service  agrees  that  the  standards 
for  combined  package  services  mailings 
should  include  the  preparation  of 
overflow  sacks  emd  have  incorporated 
the  preparation  of  overflow  sacks  into 
the  standards  in  E753.  Preparation  of 
overflow  sacks  will  be  available  both  for 
sacked  mailings  and  for  mailings 
prepared  on  pallets. 

This  commenter  also  believed  that 
irregular  parcels  were  required  to  be 
prepared  in  packages  under  the 
Combined  Package  Services  option  in 
DMM  E753.  This  commenter  also 
questioned  why  irregular  parcels  were 
required  to  be  packaged  in  5-digit  sacks 
as  he  believes  there  appears  to  be  no 
operational  reason  for  preparing 
irregular  parcel  in  packages  when  they 
are  in  5-digit  containers.  The  Postal 
Service  has  clarified  that  packaging  is 
not  required  for  preparation  of 
Combined  Package  Services  mailings 
under  DMM  M753.  hi  addition,  the 
Postal  Service  has  added  an  option  to 
DMM  M722  that  will  allow  Presorted 
Bound  Printed  Matter  irregular  parcels 
prepared  in  5-digit  sacks  to  be  prepared 
loose  in  sacks  without  packaging  if  the 
minimum  package  size  requirement  is 
met  and  the  pieces  are  individually 
wrapped  or  enveloped. 

This  commenter  also  pointed  out  an 
omission  in  the  wording  of  proposed 
DMM  E753.2.1a(3).  This  section  of  the 
DMM  has  been  revised  in  the  final  rule. 

8.  Parcel  Post  (Including  Parcel  Select) 

Two  commenters  expressed  concern 
that  there  would  be  inconsistencies  in 
acceptance  practices  from  location  to 
location  because  of  the  proposed  new 
nonmachinable  siucharges  for  intra- 


BMC  rate  and  DBMC  rate  parcels.  These 
commenters  stated  that  the 
inconsistencies  could  be  caused  by 
differences  in  how  parcels  will  be 
measured  at  different  acceptance  points 
around  the  country.  The  conunenters 
suggested  training  for  acceptance 
personnel  and  a  transition  period  for 
application  and  compliance  with  new 
standards.  Postal  Service  acceptance 
personnel  will  receive  training  on  the 
new  provisions  in  this  final  rule 
including  the  new  nonmachinable 
surcharges  for  intra-BMC  rate  and 
DBMC  rate  nonmachinable  parcels. 
Postal  employees  will  use  the 
procedures  currently  in  effect  for 
determining  if  an  inter-BMC  parcel  is 
nonmachinable  when  determining 
whether  the  nonmachinable  svucharges 
apply  to  intra-BMC  rate  and  DBMC  rate 
parcels.  The  Postal  Service  v«ll  make 
every  effort  to  ensiu-e  a  smooth 
transition  into  new  procedures. 
However,  no  transition  or  grace  period 
for  application  of  the  nonmachinable 
surcharges  can  be  granted. 

One  commenter  indicated  that  use  of 
the  term  "Parcel  Post"  in  proposed 
DMM  E711.2.2g  pertaining  to  the 
barcoded  discoimt  was  incorrect  and 
that  this  term  should  be  changed  to 
"Parcel  Select."  The  term  Parcel  Post 
used  in  the  DMM  encompasses  all  rate 
categories  of  Parcel  Post  including  the 
destination  entry  rates,  which  have  been 
named  Parcel  Select.  DMM  E  E711.2.2f 
in  this  final  rule  now  contains  the 
provisions  for  the  barcoded  rate.  This 
section  has  been  amended  to  show  that 
the  barcoded  discount  and  its  applicable 
50-piece  minimum  mailing  requirement 
applies  to  all  Parcel  Post  rate  categories, 
including  Parcel  Select. 

One  commenter  pointed  out  that 
Exhibit  E711.2.2,  BMC/ASF  Service 
Areas,  that  is  used  to  determine 
eligibility  for  intra-BMC  rates  had  not 
been  updated  to  move  ZIP  Code  893 
from  the  Salt  Lake  City  ASF  to  the  Los 
Angeles  BMC.  This  change  was 
published  in  Postal  Bulletin  22038. 
November  30.  2000. 

9.  Bound  Printed  Matter 

One  commenter  expressed  support  for 
the  change  to  ancillary  service  marking 
requirements  for  Bound  Printed  Matter. 

Two  commenters  stated  they  were 
opposed  to  the  proposed  requirement  to 
restrict  DDU  rates  to  carrier  route  mail. 
One  of  these  commenters,  a  mailer 
association,  indicated  that  the  proposed 
rule  requirement  that  Bound  Printed 
Matter  pieces  would  be  eligible  for 
destination  delivery  unit  (DDU)  rates 
only  if  prepared  as  part  of  a  Carrier 
Route  Bound  Printed  Matter  mailing 
appears  to  be  a  "classification"  rather 


than  a  regulatory  change.  This 
commenter  indicated  there  was  nothing 
in  the  Postal  Service's  proposal  to  the 
PRC  that  indicated  the  DDU  discount 
would  be  limited  to  carrier  route  mail. 
The  commenter  indicated  its  belief  that 
the  Postal  Service  overstepped  its 
regulatory  authority  by  adding  such  a 
limit  to  the  DDU  rate.  Another 
commenter  indicated  that  this 
requirement  does  not  make  sense  and 
would  add  to  costs  for  both  the  mailer 
and  the  Postal  Service. 

The  Postal  Service  submits  that  the 
proposed  rule  did  not  prohibit  all 
Presorted  Bound  Printed  Matter  from 
obtaining  DDU  rates.  The  proposed 
restriction  applied  only  to  flat-size 
pieces  at  Presorted  rates.  This  restriction 
contained  in  the  proposed  rule  is 
consistent  with  the  Postal  Service's 
treatment  of  flat-size  mail  of  other 
classes  for  eligibility  for  DDU  rates. 
Currently,  Standard  Mail  and 
Periodicals  must  be  sorted  to  carrier 
route  to  obtain  DDU  rates.  Furthermore, 
the  Drop  Shipment  file  also  directs 
mailers  to  the  delivery  imit  where  the 
carrier  is  located  that  will  deUver  the 
flats.  This  assumes  that  the  mailer  must 
know  the  carrier  route  for  flat-size 
mailpieces.  This  restriction  was 
proposed  in  order  to  give  the  USPS  the 
ability  to  process  Presorted  rate  flat-size 
mail  to  carrier  routes  on  Flat  Sorting 
Machines  at  the  plant,  rather  than 
manually  sorting  it  to  carrier  routes  at 
the  delivery  imit. 

However,  the  Postal  Service  has 
reconsidered  this  requirement.  The  final 
rule  will  provide  that  flat-size  pieces  of 
Presorted  Bound  Printed  Matter  may 
qualify  for  the  DDU  rates  provided  each 
piece  weighs  over  one  pound,  the  pieces 
are  sorted  in  5-digit  sacks,  or  on 
optional  5-digit  scheme  or  required  5- 
digit  pallets,  or  prepared  as  bedloaded 
5-digit  packages.  5-digit  containers  or  in 
bedloaded  5-digit  packages,  and  are 
entered  at  the  appropriate  destination 
delivery  imit.  The  Drop  Shipment 
Product  must  be  used  to  determine  the 
correct  destination  entry  facility  for  the 
5-digit  sorted  flat-size  Presorted  Boimd 
Printed  Matter.  If  the  Drop  Shipment 
Product  lists  multiple  facilities  for  a 
single  5-digit  ZIP  Code,  the  mailer  must 
inquire  about  the  correct  drop  site  when 
contacting  the  DDU  to  schedule  an 
appointment.  Mail  weighing  over  one 
pound  is  less  likely  to  be  worked  on 
AFSM  100s  and  is  not  processed  on 
FSM  881s.  Heavier  mail  that  is  directed 
to  an  FSM  1000  is  less  likely  to  be 
processed  to  carrier  routes  on  the  FSM 
at  the  ciirrent  time,  although  that  may 
change  after  full  deployment  of  AFSM 
100s.  Therefore,  allowing  DDU  rates 
currently  makes  sense  for  these  heavier 


flats.  However,  the  Postal  Service  will 
reassess  this  decision  when  it  receives 
the  results  of  the  AFSM  100 
machinability  tests. 

One  commenter  opposed  the 
elimination  of  the  marking  "Presorted 
Standard"  on  Presorted  Bo\md  Printed 
Matter.  This  mailer  has  a  customer  that 
currently  uses  the  "Presorted  Standard" 
marking  in  the  permit  imprint  indicia  of 
pieces  mailed  at  both  Standard  Mail  (A) 
and  Standard  Mail  (B)  rates.  For  the 
portion  of  the  mailing  that  is  split  off 
into  a  Standard  Mail  (B)  mailing,  the 
mailer  ink- jets  the  "Boimd  Printed 
Matter"  marking  on  the  mailpieces 
directly  to  the  left  or  below  the  permit 
imprint  indicia.  The  Postal  Service 
understands  the  concerns  of  the 
customer  in  question.  However,  the 
Postal  Service  In-Office  Costing  System 
relies  heavily  on  such  markings  to 
appropriately  attribute  costs  to  classes 
and  subclasses  of  mail.  Having  markings 
indicating  two  different  classes  of  mail 
on  the  same  mailpiece  is  potentially 
confusing  to  data  collectors  and  could 
result  in  inaccuracies  in  data  collection. 
Instructions  as  to  which  marking 
overrides  the  other  would  be  possible 
but  adds  a  level  of  complexity  to  an 
already  complex  system.  Furthermore, 
such  dual  markings  are  also  confusing 
to  delivery  unit  employees  and 
Computerized  Forwarding  System  (CFS) 
employees  who  rely  on  such  markings 
to  correctly  handle  and  process 
undeliverflble-as-addressed  mail. 
Accordingly,  the  Postal  Service  is 
retaining  the  prohibition  against  using 
the  "Presorted  Standard"  marking  on 
Presorted  Bound  Printed  Matter.  Mailers 
are  reminded  that  they  will  have  until 
January  1,  2002,  to  discontinue  use  of 
the  'Presorted  Standard"  (or  'PRSRT 
STD")  marking. 

One  commenter  disagreed  that  Bound 
Printed  Matter  weighing  less  than  1.5 
pounds  should  be  charged  the  rate  equal 
to  a  piece  weighing  1.5  pounds.  This 
commenter  recommended  a  piece- 
pound  calculation  be  used  so  that  a  1- 
pound  item  would  be  the  minimum. 
The  Postal  Service  will  not  adopt  this 
suggestion.  The  instructions  in  the 
proposed  rule  for  calculating  rates  do 
not  differ  from  the  current  requirements 
for  calculating  Bound  Printed  Matter 
rates  in  DMM  P013.5.0.  It  should  be 
noted  that  the  1.5-pound  weight 
category  is  contained  in  the  single-piece 
rate  Bound  Printed  Matter  rate  chart. 
The  PRC  recommended  adding  rate  cells 
for  pieces  weighing  not  more  than  one 
pound  to  this  rate  schedule.  The  1- 
pound  rates  that  the  PRC  recommended 
are  the  same  as  the  rates  for  the  1.5- 
pound  weight  cells.  Furthermore,  the 
column  heading  for  the  weights  in  rate 
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schedule  522A,  Domestic  Mail 
Classification  Schedule  and  in  DMM 
R700  is  "Weight  not  Exceeding 
(pounds)."  This  means  that  all  mail  that 
does  not  exceed  the  first  weight  category 
on  the  schedule  pays  rates  shown  for 
the  first  weight  category.  A  piece  and 
poimd  calculation  is  not  performed  for 
single-piece  Bound  Printed  Matter. 

One  commenter  supported  the  change 
to  the  handling  of  undeliverable-as- 
addressed  Bound  Printed  Matter  pieces 
that  are  not  mailed  with  a  special 
service  or  an  ancillary  service 
endorsement  that  will  make  it  the  same 
as  for  Standard  Mail.  This  change 
provides  that  undeliverable-as- 
addressed  (UAA)  Boimd  Printed  Matter 
pieces  mailed  with  no  special  service 
(e.g.,  Delivery  Confirmation,  insured), 
and  with  no  ancillary  service 
endorsement,  will  be  disposed  of  by  the 
USPS  as  waste  at  the  delivery  unit. 
Mailers  of  Bound  Printed  Matter  who 
want  to  have  their  UAA  pieces 
forwarded  and  returned  must  choose  the 
appropriate  ancillary  service 
endorsement  for  the  service  they  desire. 
Handling  of  mail  for  each  ancillary 
service  endorsement  is  in  DMM  FOIO. 
The  commenter  indicated  that  this 
change  will  allow  catalog  mailers  that 
generally  mail  as  Standard  Mail  to  mail 
heavier  catalogs,  over  one  pound, 
without  applying  the  ancillary  service 
endorsement.  This  commenter  indicated 
the  previous  requirement  was  confusing 
and  sometimes  costly  for  such  Inailers. 
who  had  no  option  for  disposing  of 
pieces. 

One  commenter  suggested  that 
packaging  should  not  be  required  for 
Presorted  Bound  Printed  Matter 
irregiilar  parcels  prepared  in  5-digit 
sacks.  The  Postal  Service  has  added  to 
the  final  mail  preparation  standard  the 
option  of  forgoing  packaging  provided 
the  pieces  in  the  sack  meet  the 
minimimi  packaging  volume  and  the 
pieces  are  individually  wrapped  or 
enveloped. 

Three  commenters  expressed  concern 
regarding  the  proposed  elimination  of 
the  bedloaded  bimdle  preparation 
option  for  Bound  Printed  Matter.  One  of 
these  commenters  suggested  that  the 
Postal  Service  allow  customers  to 
continue  bedloading  on  an  exception 
basis  or  "grandfathering"  of  existing 
products  because  a  transition  to  product 
palletization  will  require  major  changes 
in  some  mailer  facilities.  Another 
conunenter  also  indicated  they  had  a 
client  that  currently  bedloads  bundles 
for  which  the  required  pallet 
preparation  would  be  costly,  slow  down 
their  production  process,  and  require  at 
least  until  March  or  April,  2002  to 
install.  That  commenter  requested  that 


the  Postal  Service  waive  the 
requirements  for  this  customer.  The 
third  commenter  also  indicated  that 
requiring  palletization  for  DSCF  or 
DBMC  rates  would  incur  large  costs  to 
mailers  and  that  they  were  not 
convinced  the  benefits  to  the  Postal 
Service  would  be  commensurate.  This 
commenter  requested  that  the  Postal 
Service  design  a  bedloaded  entry  option 
for  DSCF  or  DBMC  entry  that  would  be 
subject  to  strict  scheduling,  advance 
notice  and  other  requirements  that 
would  permit  maximum  Postal  Service 
efficiency. 

The  mail  preparation  standards  that 
were  set  forth  in  the  proposed  rule  are 
designed  to  lower  the  Postal  Service 
costs  of  handhng  Bound  Printed  Matter. 
Generally,  bedloaded  packages  or 
bundles  of  Bound  Printed  matter  are  not 
machinable  on  BMC  parcel  sorters  and 
are  not  cost-efficient  for  the  Postal 
Service  to  handle  and  process.  The 
requirement  to  sack  or  palletize  mail  is 
designed  to  enable  more  mail  to  be 
processed  on  sack  sorters  and  to  enable 
pallets  of  mail  to  be  cross-docked  at 
BMCs  and  processing  plants,  thereby 
reducing  the  number  of  individual  piece 
handlings  of  Bound  Printed  Matter.  The 
Postal  Service  believes  that  permitting 
bedloaded  packages  only  when  the  mail 
is  entered  by  the  mailer  at  the 
destination  delivery  unit  for  the  DDU 
rates  is  critical  to  lowering  the  overall 
costs  of  processing  Boimd  Printed 
Matter.  Accordingly,  the  sortation 
requirements  in  the  final  rule  retain  the 
restriction  on  bedloaded  packages  to 
mail  prepared  for  the  DDU  rates.  The 
Postal  Service  will  work  with  mailers  on 
a  case-by-case  basis  to  develop  interim 
solutions  for  those  who  need  time  to 
convert  their  operations  to  pallet 
preparation. 

One  commenter  indicated  that 
lowering  the  maximiun  package  weight 
for  Bound  Printed  Matter  on  pallets 
from  40  pounds  to  20  pounds  will  create 
production  throughput  problems 
because  they  will  now  be  able  to  place 
only  four  catalogs  in  each  package.  This 
commenter  indicated  that  this  will 
require  slowing  their  production  lines  to 
allow  the  production  of  the  additional 
packages. 

The  Postal  Service  proposed  the  20- 
pound  maximum  package  size  to  allow 
packages  to  be  handled  on  Small  Parcel 
and  Bundle  Sorters  (SPBSs).  As 
indicated  above,  most  packages  of 
Bound  Printed  Matter  are  not  prepared 
to  withstand  handling  on  BMC  parcel 
sorting  equipment.  If  packages  exceed 
20  pounds  they  cannot  be  processed  on 
SPBSs.  Allowing  heavier  packages 
would  result  in  the  Postal  Service 
having  to  process  such  packages 


manually  at  a  greater  cost  than 
mechanized  processing.  These  costs  are 
eventually  reflected  in  the  rates. 
Accordingly,  the  Postal  Service  is 
retaining  the  20-pound  package  limit  in 
the  final  rule,  except  that  the  following 
packages  have  a  maximum  weight  limit 
of  40  pounds:  (1)  Carrier  route  packages 
in  sacked  mailings,  (2)  5-digit  packages 
in  5-digit  sacks,  (3)  carrier  route 
packages  of  flats  on  5-digit  scheme 
carrier  routes  or  5-digit  carrier  routes 
pallets,  (4)  carrier  route  packages  of 
irregular  parcels  on  5-digit  pallets,  (5)  5- 
digit  packages  of  flats  on  5-digit  scheme 
pallets,  (6)  5-digit  packages  of  flats  or 
irregular  parcels  on  5-digit  pallets,  and 
(7)  carrier  route  bedloaded  packages  or 
5-digit  bedloaded  packages  prepared  for 
the  DDU  rate. 

1 0.  Special  Services 

The  Postal  Service  received  two 
comments  related  to  special  services. 
One  commenter  supported  the  proposal 
to  allow  mailers  to  add  special  services 
to  Standard  Mail  (formerly  Standard 
Mail  (A))  pieces.  Another  commenter 
supported  the  proposal  to  add  a  new 
"high-volume"  category  for  Qualified 
Business  Reply  Mail. 

D.  Summary  by  DMM  Module  of  All 
R2000-1  Revisions 

The  following  are  changes  organized 
by  DMM  module.  They  are  intended  as 
an  overview  only  and  should  not  be 
viewed  by  readers  as  defining  every 
revision. 

Global  Name  Changes 

Throughout  the  DMM  sections 
included  in  this  document,  the 
following  name  changes  have  been 
made: 

1.  "Special  Standard  Mail"  has  been 
changed  to  "Media  Mail." 

2.  "Standard  Mail  (A)"  has  been 
changed  to  "Standard  Mail." 

3.  "Standard  Mail  (B)"  has  been 
changed  to  "Package  Services."  Package 
Services  includes  all  of  the  Standard 
Mail  (B)  subclasses:  Parcel  Post 
(including  Parcel  Select),  Boimd  Printed 
Matter,  Media  Mail,  and  Library  Mail. 

In  addition,  the  current  DMM  600 
series,  which  contains  combined  rules 
for  Standard  Mail  (A)  and  Standard  Mail 
(B).  has  been  split  into  a  600  series  for 
Standard  Mail  and  a  700  series  for 
Package  Services.  Within  these  new 
series,  individual  units  and  sections 
have  been  split  up  and  reorganized  for 
clarity.  Current  DMM  P700.  which 
contains  standards  for  special  postage 
payment  systems,  is  renumbered  as 
P900.  Throughout  the  language  in  the 
DMM.  references  to  "Standard  Mail" 
have  been  retained  as  "Standard  Mail" 


or  changed  to  "Package  Services"  or 
"Standard  Mail  and  Package  Services," 
as  appropriate. 

A    Addressing 

AOlO  is  amended  to  change  DMM 
references  to  reflect  new  DMM  module 
numbering.  A060.1.4  is  amended  to 
incorporate  new  requirements  for 
preparation  of  Bound  Printed  Matter 
mailings  with  DALs  because  of  the 
elimination  of  local  zone  rates.  Also,  it 
is  clarified  that  mailings  made  with 
DALs  may  not  contain  any  special 
services  or  an  ancillary  service 
endorsement.  A  new  A060.1.7  is  added 
to  exclude  DALs  on  special  services 
mail.  A910.2.2  is  amended  to  show  that 
the  minimum  fee  ($7.50)  for  correcting 
a  mailing  Ust  applies  to  lists  with  fewer 
than  30  names  or  addresses. 

C    Characteristics  and  Content 

COlO  and  C020  are  revised  to  reflect 
new  DMM  module  numbering.  C050  is 
revised  to  decrease  the  machinable 
parcel  minimum  piece  weight  from  8 
ounces  to  6  ounces,  to  clarify  that 
packaging  requirements  for  soft  goods 
may  be  found  in  COlO,  and  to  clarify 
that  each  destinating  BMC  manager  may 
authorize  the  entry  of  parcels  as 
machinable  rather  than  as  irregular  if 
they  are  tested  for  machinability  and  are 
delivered  within  the  service  area  of  the 
authorizing  facility.  C200.5.0  is  added  to 
specify  size  and  weight  limitations  for 
Periodicals.  C600  is  revised  to  delete 
sections  1.3  and  2.0,  which  pertain  to 
Package  Services.  Those  sections  have 
been  moved  to  new  C700.  C700  is  added 
to  include  characteristics  and  content 
standards  for  Package  Services  (former 
C600.1.3  and  2.0  are  included  in  this 
new  section).  C700.2.0  is  amended  to 
provide  for  the  addition  of  new 
nonmachinable  surcharges  for  intra- 
BMC  and  Parcel  Select  DBMC  parcels, 
and  to  include  the  criteria  for 
nonmachinability  from  E630.1.4. 
C810.2.3  is  added  to  include 
instructions  for  determining  the  length 
and  height  for  automation  letters. 
C810.2.4  (former  C810.2.3)  is  amended 
to  provide  for  the  revised  maximum 
weight  of  3.3  ounces  for  heavy  letters. 
C840.3.0  is  revised  to  include  new 
requiraments  imder  which  mailers  may 
submit  flat-size  automation  rate 
mailings  in  which  pieces  contain  two 
POSTNET  barcodes. 

C850  is  amended  to  add  Standard 
Mail  machinable  parcels  as  items 
eligible  for  barcoded  discounts. 
C850.1.4  is  amended  to  include 
information  about  barcodes  for 
Signature  Confirmation  service. 


D    Deposit,  Collection,  and  Delivery 

D210  is  revised  to  provide  for  DDU 
rate  eligibility  for  Periodicals  mail 
entered  under  exceptional  dispatch 
authorizations.  The  change  will  limit 
DDU  rates  under  exceptional  dispatch  to 
mail  destined  to  zones  1  and  2  and  will 
provide  a  restriction  on  eligibility  to 
publications  with  circulation  of  25,000 
and  imder. 

D600  is  revised  to  remove  information 
pertaining  to  Package  Services,  to  add 
information  about  deposit  of  mail  under 
plant-verified  drop  shipment 
procedures,  and  to  clarify  language. 
D700  is  added  to  include  deposit 
information  for  Package  Services 
(formerly  contained  in  D600). 

D910.1.5  is  amended  to  clarify  that 
post  office  box  customers  must  pay  the 
correct  fee  for  the  box  service  they 
receive.  D910.1.7  is  added  to  clarify  that 
post  office  box  service  is  provided  in  6- 
month  increments.  D910.1.8  (formerly 
D910.1.7)  is  amended  to  add 
information  about  the  new  key 
duplication  fee  and  the  new  lock 
resetting  fee.  D910.3.1  is  amended  for 
clarity.  D910.3.7  is  amended  to  clarify 
that  a  post  office  box  may  not  be  used 
when  the  primary  purpose  is  to  have  the 
Postal  Service  redirect  or  transfer  mail 
to  another  address.  D910.4.1  is  amended 
to  change  the  basis  of  post  office  box 
fees.  D910.4.3  is  deleted  to  remove 
references  to  fee  groups;  subsequent 
sections  are  renumbered.  Renumbered 
D910.4.3  is  amended  to  specify  the 
conditions  under  which  post  office  box 
fees  can  change.  D910.4.4  is  amended  to 
clarify  when  post  office  box  fees  must 
be  paid.  D910.4.7  is  amended  to  show 
that  the  exception  for  payment  periods 
is  applicable  to  all  offices  with  fewer 
than  500  post  office  boxes,  regardless  of 
fee  group.  D910.5.1  is  amended  to 
explain  the  new  system  for  grouping  ZIP 
Codes  into  fee  groups.  D910.5.2  and  5.3 
are  amended  to  clarify  the  conditions 
under  which  a  customer  could  qualify 
for  fi«e  (Group  E)  post  office  box 
service.  Exhibits  D910.5.3a  and  5.3b  are 
deleted  because  of  the  change  to  a  new 
fee  system.  D910.6.1  is  amended  to 
clarify  how  refunds  for  post  office  box 
fees  are  calculated.  D910.7.0  is  revised 
to  include  the  new  fee  for  replacement 
or  duplicate  keys  and  the  new  fee  for 
replacing  post  office  box  locks. 

D920.1.4  is  amended  to  move 
information  about  reserved  caller 
numbers  into  new  D920.1.5.  D920.3.4  is 
amended  to  clarify  that  caller  service 
may  not  be  used  when  the  primary 
purpose  is  to  have  the  Postal  Service 
redirect  or  transfer  mail  to  another 
address.  D920.4.0  is  amended  and 
Exhibit  4.1  is  deleted  to  remove 


references  to  caller  service  fee  groups. 
D920.4.2  is  amended  to  clarify  that 
reserved  number  fees  are  not 
refundable.  D920.4.3  is  amended  to 
remove  references  to  deleted  sections. 
D920.4.5  is  amended  to  clarify  the 
payment  periods  for  caller  service. 
D920.4.8  is  amended  to  show  that  the 
exception  for  payment  periods  is 
applicable  to  all  offices  with  fewer  than 
500  post  office  boxes.  D920.5.1  is 
amended  to  clarify  how  refunds  for 
caller  service  fees  are  calculated. 
D920.5.3  is  added  to  show  that  the 
reserve  niunber  fee  is  not  refundable. 

E    Eligibility 

Throughout  the  E  module,  references 
to  "Regular"  are  changed  to  "Outside- 
Coimty,"  as  appropriate.  EOIO.1.4  is 
amended  to  change  references  from 
"C600"  to  'C700."  EOIO.1.6  is  amended 
to  add  clarity  to  the  first  sentence.  The 
first  sentence  of  E020.1.4  is  added  to 
clarify  that  Express  Mail  caimot  be  sent 
through  the  Department  of  State. 
E020.2.3  is  amended  to  show  that 
Signature  Confirmation  is  not  available 
for  mail  sent  through  the  Department  of 
State.  E040.4.1  is  amended  to  change 
references  from  "C600"  to  "C700."  E060 
5.3  is  amended  to  reflect  the  ciurent 
requirement  for  a  "Parcel  Post"  rate 
marking  for  single-piece  rate  Parcel 
Post.  E060.10.1  is  amended  to  clarify 
standards  for  penalty  reply  mail. 
E060.11.1  is  amended  to  add  QBRM  as 
an  option  for  penalty  business  reply 
mail  and  to  clarify  when  the  annual 
accoimting  fee  is  paid.  E060.12.1  is 
amended  by  adding  a  reference  to  S923. 
A  new  E060.12.2  is  added  to  clarify  how 
penalty  merchandise  return  service 
(MRS)  parcels  are  charged  postage  and 
fees.  A  new  E060.12.3  is  added  to 
require  MRS  permit  holders  to  pay  an 
aimual  accounting  fee.  E060.12.7c  is 
added  to  indicate  where  the 
recommended  rate  marking  should 
appear  on  the  MRS  label.  E060.12.8  is 
amended  to  clarify  standards  for  permit 
holders  who  choose  to  add  insurance  to 
MRS  parcels.  E060.12.9  is  renumbered 
as  E060.12.10,  and  new  E060.12.9  is 
added  to  allow  senders  to  add  insurance 
to  MRS  parcels  at  their  own  discretion 
and  expense.  E070.4.2  is  amended  to 
change  the  reference  from  "E600"  to 
"E700."  E070.6.2  is  revised  to  specify 
that  if  Presorted  rates  are  claimed  for 
both  Media  Mail  and  Bound  Printed 
Matter,  the  mail  must  be  prepared  imder 
the  standards  for  Boimd  Printed  Matter 
in  M722. 

E120.2.4  is  revised  to  add  provisions 
for  a  new  minimum  Priority  Mail  rate 
for  pieces  weighing  1  pound  or  less,  and 
to  add  information  on  rates  applicable 
to  keys  and  identification  devices. 
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E130.2.2  is  revised  to  clarify  the  fee  for 
keys  and  identiHcation  devices. 
E130.2.3  is  relocated  to  MllO.1.0. 
E140.2.2  and  E140.2.3  is  revised  to  add 
separate  5-digit  (optional)  and  3-digit 
(reqiiired)  rate  eligibility  requirements 
for  automation  flats.  E150.2.0  is 
amended  by  removing  the  last  sentence. 
E150.3.3  is  aimended  by  adding  a 
quarterly  QBRM  fee  under  El50.3.2c. 

E2 11. 13.1  is  amended  by  revising 
13.ld(3)  to  reference  the  preferred  rate 
discount.  E211.13.2  is  amended  to 
clarify  that  no  fee  is  charged  if  reentry 
is  only  to  change  eligibility  to  preferred 
rates  or  the  preferred  rate  discoimt. 
E211.14.0  has  been  revised  and 
renumbered  as  E217.1.0.  E212.2.4  has 
been  revised  and  renumbered  as 
E217.4.0.  E215.2.3  is  amended  by 
adding  references  to  Preferred  rate 
discount  and  clarifying  qualification 
categories.  New  E215.2.4  is  added  for 
Publications  of  Institutions  and 
Societies.  E215.2.7  is  amended  by 
replacing  the  second  sentence  and 
deleting  the  third  sentence.  A  new  E217 
is  created  that  describes  and  clarifies 
basic  rate  eligibility  standards  for 
Periodicals  including  the  new  preferred 
rate  discount  for  Nonprofit  and 
Classroom  publications  that  provides  a 
5%  discount  on  total  Outside-Coxmty 
postage,  excluding  the  postage  for 
advertising  poimds.  E250  is  revised  to 
incorporate  changes  that  provide  for 
DDU  rates  for  Periodicals  mail  entered 
iinder  exceptional  dispatch 
authorizations.  E270  is  amended  by 
removing  1.0  and  6.0  and  renumbering 
2.0  through  9.0  as  1.0  through  7.0  and 
replacing  in  1.0  the  word  "RATES"  with 
the  word  "ELIGIBILITY."  Removing  the 
word  "rates"  and  replacing  the 
reference  3.0  and  4.0  as  2.0  and  3.0 
amends  renumbered  E270.1.1. 
Removing  the  word  "regular"  amends 
renumbered  E270.1.3.  E270.1.4  is 
removed.  Replacing  the  word  "RATES" 
widi  the  word  "ELIGIBILITY"  amends 
renumbered  E270.2.0  and  3.0.  Sections 
E270.2.1  and  E270.2.2  are  amended  by 
replacing  the  reference  "3.3  through 
3.10"  with  "2.3  through  2.10." 
Removing  the  word  "regular"  in  the  last 
sentence  amends  renumbered  E270.4.0. 
E270.5.1  is  amended  by  adding  a  new 
first  sentence  clarifying  that  the 
Preferred  rate  discount  is  available  only 
after  USPS  authorization.  E270.5.5.  Rate 
Anomaly,  renumbered  as  E270.4.5  is 
removed.  In  renumbered  E270.5.0,  5.1  is 
removed  and  E270  5.2  and  5.3  are 
renumbered  as  5.1  and  5.2.  Renumbered 
E270.5.1  is  amended  by  adding  a  new 
first  sentence  describing  the  Preferred 
rate  discoimt  and  revising  the  second 
sentence  applicable  to  authorization 


procediu«s  for  Nonprofit  and  Classroom 
publications.  Adding  reference  to 
preferred  rate  and  replacing  "Regular 
Periodicals"  with  "Outside-County" 
amends  renmnbered  E270.6.1  and 
E270.6.2.  Renumbered  E270.7.4  is 
amended  by  replacing  "Regular"  with 
"Outside-Coimty,"  and  the  reference 
"9.5"  vidth  "7.5." 

E611  is  amended  to  provide  basic 
eligibility  requirements  for  only 
Standard  Mail  and  is  renumbered  as 
E610.  E610.1.0  is  amended  to  show  that 
Standard  Mail  no  longer  includes  matter 
previously  referred  to  as  Standard  Mail 
(B)  or  fourth-class  mail,  and  adds  the 
weight  limit  from  former  E612.1.0. 
E610.4.6  is  removed  because  this 
section  is  no  longer  needed  since  all 
Package  Services  mail  may  now  weigh 
less  than  16  oimces.  E610.5.0  (formerly 
E612.4.0)  is  amended  for  clarity  and 
incorporates  a  revised  maximum  limit 
for  minimum  per  piece  rates.  E610.5.4  is 
added  to  provide  for  the  barcoded  rate 
for  machinable  parcels.  E610.5.5  is 
revised  to  provide  for  separate  residual 
shape  surcharges  for  Presorted  rates  and 
for  Enhanced  Carrier  Route  rates. 
E612.4.9  is  renumbered  as  E610.8.0,  is 
amended  for  clarity  to  provide  for  use 
of  detached  address  labels.  E610.5.6 
(previously  E61 2.4.4)  is  amended  to 
provide  for  the  residual  shape  siucharge 
and  to  include  the  first  sentence  of 
previously  niunbered  E612.4.5.  Former 
E612.4.5  is  deleted.  Reniunbered 
E610.5.6  (previously  E612.4.4)  is 
amended  to  remove  the  reference  to  4.6, 
to  delete  "bulk"  and  to  change  "pound 
rates"  to  "piece/pound  rate."  E612  is 
removed  and,  except  as  noted  above,  its 
information  added  to  new  E610.  E620  is 
amended  to  remove  information 
pertadning  to  Enhanced  Carrier  Route 
Mail,  and  to  add  new  4.0,  which 
contains  standards  for  the  machinable 
parcel  barcoded  discount.  E630  is 
revised  to  contain  the  eligibility  criteria 
for  Enhanced  Carrier  Route  Standard 
Mail.  (Information  in  former  E630  has 
been  moved  to  new  E700.)  E640  is 
amended  to  replace  "Standard  Mail  (A)" 
with  "Standard  Mail"  and  to  replace 
"E611  and  E612"  with  "E610."  E650 
contains  the  contents  of  previously 
niunbered  E651  and  has  been  amended 
to  change  references  from  "E611  and 
E612"  to  "E610."  E670  is  amended  to 
change  "P750"  to  "P950". 

A  new  E700  is  created  for  Package 
Services  as  part  of  the  restructiuing  to 
establish  separate  modules  for  Standard 
Mail  and  Package  Services  mail.  A  new 
description  has  been  added  above  E710 
to  match  the  description  in  the  new 
E610  section.  The  appropriate 
provisions  of  former  E611  and  E613  are 
reniunbered  as  the  basic  standards  in 


E710.  Former  E613.1.0  is  renumbered  as 
E710.1.2  and  amended  to  reflect  that 
minimum  weights  for  subclasses  of 
Package  Services  mail  have  been 
eliminated.  Provisions  in  former 
E630.1.0  are  renumbered  as  E711  (Parcel 
Post).  E711.2.3  is  revised  to  clarify  that 
certain  parcels  mailed  at  a  balloon  rate 
may  be  subject  to  a  nonmachinable 
surcharge.  Provisions  in  former  E630.2.0 
are  renumbered  as  E712  (Bound  Printed 
Matter).  Provisions  in  former  E630.3.0 
and  E630.4.0  (Special  Standard  Mail) 
are  renumbered  as  E713  (Media  Mail). 
The  definition  of  a  full  sack  is  revised 
in  E713  to  eliminate  the  1,000  cubic 
inch  volume  sacking  criteria.  Provisions 
in  former  E630.5.0  and  E630.6.0  are 
renumbered  as  E714  (Library  Mail).  The 
definition  of  a  full  sack  is  revised  in 
E714  to  eliminate  the  1,000  cubic  inch 
volume  sacking  criteria.  Provisions  in 
former  E630.7.0  are  renumbered  as 
E715.  Former  E630.1.4,  that  contains  the 
description  of  items  subject  to  Parcel 
Post  nonmachinable  surcharges,  is 
renumbered  and  moved  to  C700.2.0. 
E652  is  renumbered  as  E750  for 
destination  entry  Package  Services  mail. 
E751.4.4  and  4.5  are  revised  to  clarify 
that  an  exception  to  the  appointment 
requirement  exists  for  destination  entry 
shipments  containing  100  percent 
Periodicals  or  shipments  of  perishables. 
E752  is  created  that  contains  the 
eligibility  requirements  for  Boiuid 
Printed  Matter  destination  entry 
discounts.  An  annual  destination  entry 
fee  for  mail  entered  at  destination  entiy 
rates  is  added.  E752  also  explains 
Destination  Entry  Mail  Preparation 
when  mailing  under  plant-verified  drop 
shipment  (PVDS).  E753  has  been  added 
to  provide  for  the  combining  of  Package 
Services  parcels  in  5-digit  sacks 
(E753.2.0)  and  on  5-digit  pallets 
(E753.3.0)  for  destination  entry  at  the 
SCF  and  DDU  levels  if  also  presented 
with  an  approved  manifest.  Sacks 
containing  at  least  10  combined  pieces 
or  a  combined  weight  of  20  pounds  and 
pallets  having  at  least  50  combined 
pieces  and  a  combined  weight  of  250 
pounds  of  mail,  or  36  inches  of  mail, 
will  be  allowed.  BPM  parcels  claimed  at 
a  Carrier  Route  rate  may  not  be 
combined  with  the  other  Package 
Services  parcels  under  E753. 

F    Forwarding  and  Related  Services 

FOIO.4.5  is  amended  to  add  that 
Standard  Mail  with  insurance  is 
forwarded  and  returned  and  to  show 
that  registered  items  are  given  registered 
service  while  they  are  being  forwarded 
or  returned.  FOIO.4.6  is  added  to  make 
the  standards  for  undeliverable  metered 
mail  in  this  module  consistent  with 
standards  elsewhere  in  the  DMM. 


F010.5.3g  is  added  and  the  chart  in 
FOIO.5.3  is  amended  to  prohibit  the  use 
of  the  "Change  Service  Requested" 
endorsement  on  Standard  Mail  with 
special  services.  F010.5.4c  is  added  and 
the  chart  FOIO.5.4  is  amended  to  allow 
BPM  with  no  ancillary  service 
endorsement  and  no  special  service  to 
be  disposed  of  by  the  Postal  Service. 
FOIO.7.4  is  amended  to  specify  that 
combination  parcels  are  returned  at 
Parcel  Post  inter-BMC/ASF  rates. 

F020.3.7  is  amended  to  show  that 
pieces  with  Delivery  Confirmation  and 
Signature  Confirmation  are  forwarded 
without  payment  of  additional  special 
service  fees.  F030.2.5  is  amended  to  give 
mailers  participating  in  Shipper  Paid 
Forwarding  the  option  of  paying 
forwarding  charges  through  a  postage 
due  account.  If  mailers  choose  this 
option,  then  they  must  pay  the  annual 
accounting  fee.  F030.4.2  is  amended  to 
include  information  about  forwarding 
and  return  of  Standard  Mail. 

G    General  Information 

G091.3.0  is  amended  to  reflect  the 
increase  in  the  fee  for  certification  of  a 
system  as  functionally  equivalent  to 
Mailing  Online  from  $100  to  $125. 

L    Labeling  Lists 

LOOl  is  amended  to  change  the 
introductory  paragraph  to  show  that  this 
labeling  list  may  be  used  with  Bound 
Printed  Matter  flats.  L002  is  amended  to 
add  "and  per  piece"  to  the  rate 
description  for  Periodicals  SCF  rates. 
L004  is  amended  to  show  that  it  may  be 
used  with  Bound  Printed  Matter.  L601 
is  amended  to  show  that  packages  of 
Bound  Printed  Matter  irregular  parcels 
on  pallets  may  use  this  list  and  to  show 
the  instructions  for  labeUng  mixed  BMC 
containers  that  were  inadvertently 
omitted  from  the  Federal  Register 
published  August  8,  2000  (65  FR 
48385).  L602  is  amended  to  remove  the 
term  "bundles,"  and  to  provide  for  use 
of  this  list  by  Bound  Printed  Matter 
machinable  parcels  when  DBMC  rates 
are  claimed. 

M    Mail  Preparation  and  Sortation 

MO  11. 1.3  is  amended  to  add 
preparation  instructions  for  less-than- 
full  and  overflow  flat  trays  and  to  revise 
the  preparation  instructions  for  5-digit/ 
scheme  carrier  routes  sort  and  5-digit/ 
scheme  sort  to  provide  for  use  of  these 
levels  of  sortation  with  BPM  flats. 
M012.3.1  is  amended  to  eliminate  the 
use  of  "Library  Rate"  marking  effective 
January  1,  2002  (after  which  only 
'Library  Mail"  may  be  used  as  the 
marking),  and  to  change  the  marking 
"Special  Standard"  to  "Media  Mail" 
("Special  Standard"  or  "SPEC  STD" 


may  be  used  only  until  January  1,  2002). 
M012.3.2  is  amended  to  add  the 
marking  "Parcel  Select."  M012.3.3  is 
amended  to  eliminate  use  of  the 
marking  "Presorted  Standard"  instead 
of  "Presorted"  with  Presorted  BPM 
effective  January  1,  2002  (after  which 
only  "Presorted"  and  "Bound  Printed 
Matter"  may  be  used),  and  to  add  use  of 
the  abbreviation  "BPM"  as  an  optional 
marking  for  "Bound  Printed  Matter." 
M013.1.1  is  updated  to  include  a  carrier 
route  package  optional  endorsement 
line  information  for  Carrier  Route  BPM. 
M013.2.5  is  amended  for  clarity,  to 
change  the  labeling  list  used  for  ADC 
sortation  of  BPM  irregular  parcels  frt)m 
L603  to  L004,  and  to  change  the  labeling 
list  used  for  mixed  ADC  sortation  from 
L604  to  L004.  M020.1.4  is  amended  to 
delete  references  to  bundles.  Current 
M020.1.5  and  1.6  are  renumbered  1.6 
and  1.7  and  a  new  M020.1.5  is  added  to 
describe  new  physical  preparation  of 
BPM  packages.  M020.2.2  is  amended  to 
show  that  First-Class  Mail  automation 
flats  prepared  under  the  new  tray-based 
preparation  rules  are  not  prepared  in 
packages  and  to  show  that  the  exception 
in  renumbered  M020.1.7  also  applies  to 
First-Class  Mail  flats  in  trays.  M020.3.0 
is  amended  to  show  that  the 
requirement  for  facing  slips  used  to 
label  carrier  route  packages  applies  to 
all  classes  of  mail.  M031.4.7  is  amended 
to  specify  that  the  words  "CARRIER 
ROUTES"  must  appear  on  5-digit  pallets 
of  BPM  only  when  the  pallet  consists 
entfrely  of  irregular  parcels  eligible  for 
the  carrier  route  rate  and  that  the  words 
"CARRIER  ROUTES"  must  appear  after 
the  "5D"  pallet  level  description. 
M031.4.12  is  amended  to  delete  the 
term  "bundle."  M031.5.0  is  amended  to 
add  new  abbreviations  for  First-Class 
Mail  and  Package  Services  mail.  Exhibit 
M032.1.3a  is  amended  to  reflect  changes 
in  the  content  line  and  CIN  numbers  of 
Package  Services  sack  labels.  M033.1.2 
is  amended  to  clarify  that  lids  on  First- 
Class  flat  trays  must  be  placed  on  the 
trays  green  side  up.  M033  is  amended 
to  provide  for  less-than-fuU  and 
overflow  trays  for  First-Class  Mail 
automation  rate  mailings  prepared 
under  the  new  tray-based  option. 

M041.5.6  is  amended  to  require  for 
flat-size  BPM  that  Presorted  rate  mail 
must  be  placed  on  separate  5-digit 
pallets  (5-digit  scheme  and  5-digit 
pallets)  from  Carrier  Route  rate  mail  (5- 
digit  carrier  routes  or  5-digit  scheme 
carrier  routes  pallets)  and  to  remove 
references  to  palletized  bundles. 
M045.2.0  is  revised  to  clarify 
requirements  and  to  revise  the  package 
minimums,  maximums,  and  physical 
packaging  requirements  for  BPM. 


Current  M045.3.0,  which  provides  for 
optional  preparation  of  bimdles  on 
pallets  for  Periodicals  and  Standard 
Mail,  is  deleted.  M045.4.0  (as  set  forth 
in  the  final  rules  published  in  65  FR 
50054  (August  16,  2000))  is  renumbered 
as  M045.3.0.  M045.3.0  is  amended  to 
provide  for  separate  pallet  preparation 
requirements  for  BPM  flats  in  M045.3.3 
and  for  irregular  parcels  in  M045.3.4.  to 
renumber  the  remainder  of  that  section, 
and  to  revise  the  class  abbreviation  on 
the  contents  lines  for  Package  Services 
mail  from  "STD"  or  "STD  B"  to 
"PSVC."  M045.3.5  (M045.4.4  as  set 
forth  in  the  final  rule  published  in  65 
FR  50054  (August  16,  2000))  is  revised 
to  provide  for  DBMC  rates  for  Bound 
Printed  Matter  and  to  revise  line  2  pallet 
labels  to  show  "STD"  instead  of  "STD 
A"  and  to  show  "PSVC"  instead  of 
"STD  B."  M045.3.6  {M045.4.5  as  set 
forth  in  the  final  rule  published  in  65 
FR  50054  (August  16,  2000))  is  revised 
to  change  the  line  2  pallet  labels  from 
"STD"  or  "STD  B"  to  "PSVC."  MO45.5.0 
through  M045.15.0  (as  set  forth  in  the 
final  rule  published  in  65  FR  50054 
(August  16,  2000))  is  renumbered  as 
M045.4.0  through  M045.14.0. 
Renumbered  M045.6.4  and  M045.9.2  are 
amended  by  changing  the  reference 
"M630"  to  "M710  or  M720." 
Renumbered  M045.10.0  and  11.0  are 
amended  by  changing  "STD"  or  "STD 
B"  to  "PSVC."  Renumbered  M045.12.1 
is  amended  to  change  "M630"  to 
"M710,"  to  change  the  pallet  label 
contents  lines  class  abbreviation  from 
"STD  B"  to  "PSVC,"  and  to  add 
"PARCELS"  after  the  class  abbreviation. 
Renumbered  M045.12.2  is  amended  to 
change  "M630"  to  "M710,"  to  change 
the  pallet  label  contents  lines  class 
abbreviation  fit)m  "STD  B"  to  "PSVC" 
and  to  add  "PARCELS"  after  the  class 
abbreviation.  M045.12.3  is  amended  to 
change  "Exhibits  E652.7.0  and 
E652.8.0"  to  "Exhibits  E751.7.0  and 
E751.8.0."  M045.12.4  is  amended  to 
change  "E652.6.0"  to  "E751.6.0." 
M045.13.0  is  amended  to  change 
"M630"  to  "M710"  and  to  change  the 
class  abbreviation  on  the  contents  line 
of  the  pallet  label  from  "STD  B"  to 
"PSVC."  M045.14.0  is  amended  to 
change  the  pallet  label  contents  lines 
class  abbreviation  from  "STD  B"  to 
"PSVC,"  and  to  add  "PARCELS"  after 
the  class  abbreviation.  M072.2.4  is 
amended  by  changing  "P710,  P720,  or 
P730"  to  "P910,  P920,  or  P930,"  and  by 
changing  "E652"  to  "E751."  M073.2.3  is 
amended  to  change  "P710"  to  "P910." 

Ml  10  is  added  to  show  the 
preparation  requirements  for  single- 
piece  First-Class  Mail  formerly  located 
inEl30.2.3. 
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M610.6.0,  which  provided  for 
preparation  of  Standard  Mail  bedloaded 
bundles,  is  deleted.  M620.1.1a  is 
amended  by  changing  "E620"  to 
"E630."  M630.1.0,  pertaining  to  Parcel 
Post,  is  renumbered  in  new  M710. 

M710.1.1  is  added  to  describe  general 
requirements  for  Parcel  Post.  M710.1.3 
(formerly  M630.1.2)  is  revised  to  show 
that  DSCF  and  DDU  rate  mail  need  not 
be  separated  by  zone  at  the  time  of 
acceptance  and  to  change  "P710,  P720, 
or  P730"  to  "P910,  P920,  or  P930." 
M710.1.4  (formerly  M630.8.0)  is  added 
to  contain  standard  for  commingled 
zones.  M710.1.5  contains  the 
documentation  information  formerly  in 
M630.1.3  and  is  amended  to  clarify  the 
standards  and  to  change  "P710,  P720,  or 
P730"  to  "P910,  P920.  or  P930." 
M710.2.1  contains  standards,  formerly 
in  M630.1.4,  that  are  amended  by 
changing  the  reference  "1.5"  to  "2.2," 
by  changing  "Exhibit  E652.6.0"  to 
"Exhibit  E751.6.0,"  and  by  changing  the 
reference  "Exhibit  E652.7.0  and  Exhibit 
E652.8.0"  to  "Exhibit  E751.7.0  and 
Exhibit  E751.8.0."  M710.2.2  (formerly 
M630.1.5)  contains  standards  that  are 
amended  to  replace  "STD  B  5D"  on  the 
contents  line  of  DSCF  5-digit  sacks  with 
"PSVC  PARCELS  5D.  '  M710.4.0 
(formerly  M630.6.0)  is  added  to  contain 
provisions  for  preparation  of 
machinable  parcels  and  is  amended  to 
show  that  this  preparation  is  optional 
for  Parcel  Post.  M720  (formerly 
M630.2.0  and  3.0)  is  added  to  contain 
standards  for  BPM.  M721  contains  the 
preparation  standards  for  single-piece 
rate  BPM.  M722  contains  the 
preparation  standards  for  Presorted 
BPM.  M722.2.0  contains  new  packaging 
and  sacking  requirements  for  Presorted 
BPM  flats,  including  new  line  2  sack 
labeling  requirements  that  change  the 
abbreviation  "STD  B"  to  "PSVC." 
M722.3.0  contains  new  packaging  and 
sacking  requirements  for  Presorted  BPM 
irregular  parcels  weighing  less  than  10 
pounds,  including  a  requirement  to  use 
L004  instead  of  L603  for  preparation  of 
ADC  sacks,  to  use  L004  instead  of  L604 
for  mixed  ADC  sacks,  and  new  line  2 
sack  labeling  requirements  that  change 
the  abbreviation  "STD  B"  to  "PSVC." 
M722.3.6  contains  a  provision  to  allow 
preparation  of  bedloaded  5-digit 
packages  of  Presorted  BPM  irregular 
parcels  weighing  up  to  40  pounds  when 
prepared  for  and  entered  at  DDU  rates. 
M722.4.0  contains  preparation 
requirements  for  Presorted  BPM 
irregular  parcels  weighing  10  or  more 
pounds.  M722.4.1  prohibits  packaging 
of  such  pieces  and  requires  that  each 
individual  piece  must  be  enclosed  in  an 
envelope,  full-length  sleeve,  full-length 


wrapper,  or  polywrap  before  being 
placed  in  sacks.  M722.4.2  through 
M722.4.4  contains  sacking  requirements 
for  Presorted  BPM  irregular  parcels 
weighing  10  or  more  pounds  including 
a  requirement  to  use  L004  instead  of 
L603  for  preparation  of'ADC  sacks,  to 
use  L004  instead  of  L604  for  mixed  ADC 
sacks,  and  new  sack  labeling 
requirements  that  change  the 
abbreviation  "STD  B"  to  "PSVC." 
M722.4.5  contains  a  provision  to  allow 
preparation  of  bedloaded  5-digit 
packages  of  Presorted  BPM  irregular 
parcels  weighing  up  to  40  pounds  when 
prepared  for  and  entered  at  DDU  rates. 
M722.5.0  contains  provisions  for 
preparing  Presorted  BPM  machinable 
parcels.  These  provisions  eliminate  the 
1 ,000  cubic  inch  sacking  minimum 
option,  provide  for  preparation  of  an 
ASF  sack  when  DBMC  rates  are 
claimed,  and  change  the  line  2  sack 
labeling  class  abbreviation  from  "STD 
B"  to  "PSVC."  M723  is  added  that 
contains  the  provisions  for  preparing 
Carrier  Route  BPM.  M723.2.0  contains 
the  preparation  requirements  for  Carrier 
Route  BPM  flats.  M723.2.1  contains  new 
packaging  requirements.  M723.2.2 
through  M723.2.4  contains  new  sacking 
minimums,  requires  preparation  of 
carrier  route  sacks,  provides  for  optional 
preparation  of  5-digit  scheme  carrier 
routes  sacks  for  Carrier  Route  BPM  flats 
and  amends  the  Line  2  sack  labels  to 
change  the  class  abbreviation  from 
"STD  B"  to  "PSVC."  M723.2.5  contains 
a  provision  to  allow  preparation  of 
bedloaded  carrier  route  packages  of 
BPM  flats  weighing  up  to  40  poimds 
when  prepared  for  and  entered  at  DDU 
rates.  M723.3.0  contains  preparation 
requirements  for  Carrier  Route  BPM 
weighing  less  than  10  pounds.  M723.3.1 
sets  forth  new  packaging  requirements 
for  Carrier  Route  BPM  irregular  parcels 
weighing  less  than  10  pounds.  M723.3.2 
through  M723.3.4  contain  sack 
preparation  requirements  that  change 
the  carrier  route  sack  minimima,  make  it 
a  required  level  of  sack,  and  amend  line 
2  sack  labels  to  change  the  class 
abbreviation  from  "STD  B"  to  "PSVC." 
M723.3.5  contains  a  provision  to  allow 
preparation  of  bedloaded  carrier  route 
packages  of  BPM  irregular  parcels 
weighing  up  to  40  pounds  when 
prepared  for  and  entered  at  DDU  rates. 
M723.4.0  contains  requirements  for 
Carrier  Route  BPM  irregular  parcels 
weighing  10  or  more  poimds.  M723.4.1 
requires  Carrier  Route  BPM  irregular 
parcels  weighing  10  or  more  pounds  to 
be  prepared  only  in  direct  carrier  route 
sacks  containing  a  minimum  of  20 
pounds  of  mail.  M723.5.0  permits 
machinable  parcels  to  qualify  for  Carrier 


Route  BPM  rates  only  if  prepared  in  a 
direct  carrier  route  sack  that  contains  a 
minimiun  of  10  addressed  pieces  or  20 
poimds.  M730  is  added  to  contain 
standards  for  Media  Mail  (formerly  in 
M630.4.0)  and  is  amended  to  reflect  the 
subclass  name  change  to  "Media  Mail." 
M730.1.0  contains  basic  standards. 
M730.2.1  (formerly  M630.4.4)  contains 
sack  and  package  on  pallet  preparation 
for  5-digit  Media  Mail  rates.  M730.2.1  is 
amended  to  change  "bundles"  to 
"packages"  and  to  remove  "/1 ,000  cubic 
inches."  M730.2.2  (formerly  M630.4.5) 
contains  sack  preparation  for  BMC 
Media  Mail  rates  and  is  amended  to 
remove  "/1, 000  cubic  inches."  M730.2.3 
contains  line  2  sack  label  information 
for  Media  Mail  (formerly  in  M630.4.6) 
amended  to  change  "STD"  and  "STD  B" 
to  "PSVC."  M740  is  added  that  contains 
the  standards  for  Library  Mail  in  former 
M630.5.0.  M740.1.0  (formerly  M630.5.1 
through  5.3)  contains  basic  standards  for 
Library  Mail  and  is  amended  to 
discontinue  use  of  the  "Library  Rate" 
marking  beginning  January  1,  2002. 
M740.2.1  (former  M630.5.4)  contains 
sack  preparation  requirements  for  the  5- 
digit  Library  Mail  rates  and  is  amended 
to  remove  "/1 ,000  cubic  inches"  and  to 
change  line  2  labels  from  "STD"  and 
"STD  B"  to  "PSVC." 

M740.2.2  (formeriy  M630.5.5) 
contains  sack  preparation  requirements 
for  the  BMC  Library  Mail  rates  and  is 
amended  to  remove  "/1, 000  cubic 
inches."  M740.2.3  (formerly  M630.5.6) 
contains  line  2  sack  label  information 
for  Library  Mail  and  is  amended  to 
change  "STD"  and  "STD  B"  to  "PSVC." 

M820.1.2  is  amended  to  incorporate 
the  separate  rates  for  5-digit  and  3-digit 
First-Class  Mail  automation  flats. 
M820.1.5  is  amended  to  exclude  First- 
Class  Mail  automation  flats  prepared 
under  the  new  tray-based  preparation 
rules  from  package  preparation 
standards.  M820.1.11  is  added  to 
prohibit  combining  FSM  881  and  FSM 
1000  mailpieces  in  the  same  tray  when 
the  new  tray-based  preparation  option 
for  First-Class  Mail  automation  flats  is 
used.  M820.2.1  is  amended  to  make 
preparation  of  5-digit  packages  for  First- 
Class  automation  flats  optional. 
M820.2.2  is  amended  to  make 
preparation  of  5-digit  trays  for  First- 
Class  automation  flats  optional. 
M820.3.0  is  added  to  provide  for  an 
optional  tray-based  preparation  for 
First-Class  automation  flats.  M910.1.2  is 
amended  to  change  the  reference 
"M820"  to  the  more  specific  reference 
'M820.2.1"  so  that  it  is  clear  the  mail 
must  be  packaged  and  must  not  be 
prepared  under  the  new  option  for  First- 
Class  Mail  automation  flats  in  M820.3.0 
for  tray-based  preparation. 


P    Postage  and  Pajrment  Methods 

Poll.  1.1  is  amended  by  renumbering 
1.1b  through  l.le  as  1.1c  through  l.lf 
and  by  adding  new  l.lb  to  include 
prepayment  conditions  for  merchandise 
return  service.  POll.3.3  and  3.4  are 
added  to  clarify  standards  for  advance 
deposit  accounts  and  annual  accounting 
fees.  A  separate  aimual  accounting  fee 
must  be  paid  for  each  special  service 
deducted  from  the  same  account. 
P012.2.2  is  amended  to  require  tray 
levels  and  tray  destinations  in  the  body 
elements  of  the  standardized 
documentation  for  the  new  tray-based 
preparation  option  for  First-Class  Mail 
automation  flats.  POl 2.2.3  is  amended  to 
add  the  rate  levels  and  abbreviations  for 
the  new  tray-based  option  for  First-Class 
Mail  automation  flats.  P013.1.4  and  1.5 
are  amended  to  show  how  to  properly 
affix  postage  to  single-piece  rate 
mailings  and  other-than-single-piece 
rate  mailings.  P013.2.4  is  revised  to 
reflect  the  new  one-pound  minimum 
Priority  Mail  rate.  P013.2.6  is  amended 
to  reflect  that  keys  and  identification 
devices  weighing  more  than  1 3  ounces 
but  not  more  than  one  pound  would  be 
charged  the  new  one-pound  rate. 
POl 3.9.0  is  amended  to  clarify  how  to 
calculate  Package  Services  postage  for 
pieces  with  postage  affixed  and  for 
pieces  paid  with  permit  imprint. 
P014.2.4f  is  amended  to  show  that 
customers  may  receive  a  refund  for 
Signature  Confirmation  service. 
P014.2.4i  is  amended  to  include 
standards  for  when  the  destination  entry 
mailing  fee  for  Package  Services  and 
Bound  Printed  Matter  is  eligible  for  a 
full  (100%)  refund.  P014.2.11  is 
amended  to  show  that  the  QBRM 
quarterly  fee  is  not  refundable.  P022.1.2 
is  amended  to  show  that  postage  due 
stamps  caxmot  be  used  to  pay  postage 
due.  P030.3.5  is  amended  to  reflect  the 
new  categories  for  on-site  meter  service 
and  to  exclude  secured  postage  devices 
from  the  meter  service  fees.  P070.5.4  is 
amended  to  specify  that  unmarked 
parcels  are  rated  at  the  inter-BMC/ASF 
postage  rates.  P600.4.0  and  5.0  are 
added  to  clarify  payment  standards  for 
Standard  Mail  pieces  that  claim  the 
barcoded  discount  or  are  mailed  with 
special  services.  Current  P700,  Special 
Postage  Payment  Systems,  is 
redesignated  as  P900.  Current  P710, 
P720,  P730,  P750.  and  P760  are 
redesignated  as  P910.  P920.  P930.  P950. 
and  P960.  respectively.  A  new  P700  is 
created  to  contain  payment  standards 
for  Package  Services. 

R     Rates  and  Fees 

The  entire  module  is  revised  to  reflect 
new  rates  and  fees  for  all  classes  of  mail. 


S    Special  Services 

SOIO.2.1  is  amended  to  show  that  the 
sender  of  a  merchandise  return  service 
parcel  may  file  a  claim  for  loss  if  the 
sender  has  purchased  the  insurance. 

S911.1.5  is  amended  to  clarify  the 
additional  services  that  can  be  added  to 
registered  mail  and  to  add  Signature 
Confirmation  as  an  additional  service. 

5912.1.4  is  amended  to  specify  the 
additional  services  that  may  be 
combined  with  certified  mail  and 

5912.1.5  is  amended  to  clarify  the 
standards  for  a  delivery  record. 
S91 2.2.5a  is  amended  to  specify  the 
form  number  used  by  customers. 
S913.1.2  and  1.3  are  amended  to  show 
that  bulk  insurance  may  be  added  to 
Standard  Mail  pieces  that  are  subject  to 
the  residual  shape  surcharge  and  to 
remove  the  required  "Standard  Mail 
Enclosed"  marking.  S913.1.5  is 
amended  to  clarify  the  additional 
services  that  can  be  added  to  insurance 
and  to  add  Signature  Confirmation  as  an 
additional  service.  S913.1.6  is  added  to 
clarify  that  customers  may  request  a 
delivery  record  after  mailing.  S913.2.5  is 
amended  to  include  information  about 
integrated  barcodes  with  Signature 
Confirmation  and  insurance.  S913.4.0  is 
amended  to  change  "parcel"  to  "item." 

S914.1.1  is  amended  to  show  that 
certificate  of  mailing  is  evidence  that 
mail  has  been  presented  for  mailing  but 
does  not  provide  a  record  of  delivery. 
S914.1.2,  1.3.  and  1.4  are  rewritten  for 
clarity;  there  are  no  changes  to  these 
standards  for  bulk  certificate  of  mailing. 
S914.1.7  is  added  to  specify  the 
additional  services  that  may  be 
combined  with  certificate  of  mailing. 

S915.1.1  is  amended  to  show  that  the 
return  receipt  is  mailed  back  to  the 
sender.  S915.1.2  is  amended  to  show 
the  classes  of  mail  that  are  eligible  for 
return  receipt  service  and  the 
prerequisite  services.  S915.1.7  is  added 
to  specify  the  additional  services  that 
may  be  combined  with  return  receipt. 

5915.2.2  is  amended  to  clarify  how  to 
apply  for  a  delivery  record  after  mailing. 

5915.2.3  is  added  to  specify  the  time 
limit  for  requesting  a  delivery  record 
after  mailing.  S91 5.4.2  is  amended  to 
clarify  how  to  request  delivery 
information.  S916.1.2  is  amended  to 
clarify  that  restricted  delivery  cannot  be 
used  with  Standard  Mail.  S916.1.7  is 
added  to  specify  the  additional  services 
that  may  be  combined  with  restricted 
delivery,  including  new  Signature 
Confirmation  service.  S917.1.1  is 
amended  to  show  that  the  return  receipt 
is  mailed  back  to  the  sender.  S917.1.2  is 
amended  to  show  that  return  receipt  for 
merchandise  service  is  available  for 
Standard  Mail  pieces  that  are  subject  to 


the  residual  shape  surcharge.  S917.1.3  is 
amended  to  specify  the  special  services 
that  may  be  combined  with  return 
receipt  for  merchandise.  S917.2.7  is 
added  to  clarify  how  mailers  may 
request  a  delivery  record  if  return 
receipt  service  was  not  provided. 
S91 7.3.0  is  amended  to  remove 
information  about  the  delivery  record. 

5918.1.2  is  amended  to  show  that 
electronic  option  Delivery  Confirmation 
is  available  for  Standard  Mail  pieces 
that  are  subject  to  the  residual  shape 
surcharge.  S918.1.3  is  amended  to  show 
that  Delivery  Confirmation  service  is  not 
available  for  Standard  Mail  cards, 
letters,  and  flats  (i.e.,  pieces  that  are  not 
subiect  to  the  residual  shape  surcharge). 
The  last  sentence  of  S91B.5.0a  is  deleted 
to  eliminate  redundancy. 

New  unit  S919  is  added  for  Signature 
Confirmation  service. 

S92 1.1.1  is  amended  to  show  the  new 
$1,000  limit  for  COD  and  to  clarify  that 
recipients  who  pay  CODs  with  cash  will 
be  charged  the  applicable  money  order 
fee(s).  S921.1.4  is  amended  to  specify 
the  additional  services  that  may  be 
combined  with  COD. 

Effective  November  5,  2000,  the  Postal 
Service  completely  rewrote  DMM 
standards  for  business  reply  mail  (see 
Postal  Bulletin  22035  (10-19-00), 
available  via  www.usps.com).  This 
rewrite  was  done  for  clarity  and 
consistency.  Therefore,  standards  for 
business  reply  mail  in  this  final  rule 
have  been  reorganized  to  reflect  the  new 
structure  of  DMM  units  E150,  P014, 
R900,  and  S922.  There  have  been  no 
substantive  changes  to  these  standards 
since  publication  in  the  proposed  rule. 

5922.3.3  is  amended  to  delete  the 
requirement  that  BRM  permit  holders 
maintain  a  unique  advance  deposit 
account  just  for  BRM.  S922.7.7  and  7.8 
are  added  to  add  a  new  classification  of 
high-volume  qualified  business  reply 
mail  (QBRM)  that  includes  a  quarterly 
fee  and  a  lower  per  piece  charge. 

S923.1.1,  1.3,  and2.7  are  amended  to 
remove  references  to  the  per  piece  fee 
for  pieces  returned  through 
merchandise  return  service  (MRS). 
S923.1.11  is  amended  and  1.12  is 
removed  to  show  that  uiunarked  MRS 
pieces  will  be  treated  as  Parcel  Post. 
S923.2.3  is  amended  to  clarify 
references  to  the  annual  accounting  fee. 
S923.2.7  is  amended  to  remove 
references  to  the  per  piece  fee  for  items 
returned  via  merchandise  return  service. 
S923.3.0  is  amended  in  its  entirefy  to 
clarify  how  postage  is  paid  on  returned 
pieces,  to  remove  references  to  the  per 
piece  charge,  and  to  add  the  annual 
accounting  fee  for  the  required  advance 
deposit  account.  S923.4.1  and  4.2  are 
amended  to  show  that  the  sender  (the 
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person  using  the  merchandise  return 
service  label  to  return  a  parcel  to  the 
permit  holder)  may  add  insurance  to  a 
MRS  parcel  at  their  own  discretion  and 
expense.  S923.5.6c  is  amended  to  clarify 
that  rate  meukings  are  optional  on  MRS 
labels.  All  of  the  exhibits  in  S923  are 
amended  to  remove  references  to  the  per 
piece  fee. 

S924<1.1  is  amended  to  add  a 
sentence  about  payment  information  for 
Bulk  Parcel  Return  Service  (BPRS). 
8924. 1.4  is  added  to  show  that  no 
special  services  can  be  added  to  pieces 
sent  through  BPRS.  S924.3.2,  3.3,  and 
3.4  are  added  to  clarify  the  per  piece 
charges  and  to  describe  the  new  annual 
accoimting  fee.  S924.3.5  is  added  to 
specify  that  the  permit  holder  is 
responsible  for  payment  of  all 
applicable  fees.  Exhibit  S924.5.0  is 
amended  to  change  the  class  marking  to 
"Standard  Mail."  S930.1.3  is  amended 
to  specify  that  Signature  Confirmation 
service  can  be  combined  with  special 
handling.  S930.1.7  is  added  to  clarify 
that  the  Parcel  Post  nonmachinable 
surcharge  is  not  added  to  parcels  sent 
special  handling.  S930.2.3  is  amended 
to  specify  the  additional  services  that 
may  be  combined  with  parcel  airlift 
service  (PAL). 

Although  exempt  from  the  notice  and 
conmient  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b), (c))  regarding  rulemaking  by  39 
U.S.C.  410(a),  the  Postal  Service  hereby 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure,  Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as 
follows: 

A    ADDRESSING 

AOOO    Basic  Addressing 

AOlO    General  Addressing  Standards 

1.0    ADDRESS  CONTENT  AND 
PLACEMENT 


[Amend  1.2  by  replacing  "and 
Standard  Mail  (A),  Standard  Mail  (B)," 


with  "Standard  Mail,  Package  Services," 
no  other  changes  to  text.] 

***** 

[Amend  1.6  by  replacing  "Standard 
Mail"  with  "Standard  Mail,  and  Package 
Services";  and  by  replacing  "E600"  with 
"E600,  and  E700';  no  other  changes  to 
text.] 


4.0    RETURN  ADDRESS 

***** 

[Amend  4.3g  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 

***** 

A060    Detached  Address  Labels  (DALs) 
1.0    USE 

[Amend  1.2  and  1.3  by  changing 
"Standard  Mail  (A)"  to  "Standard  Mail'; 
no  other  changes  to  text.] 

[Revise  1.4  to  reflect  the  elimination 
of  the  local  zone  and  to  add  new  5-digit 
preparation  and  entry  standards  to  read 
as  follows:] 

1.4    Bound  Printed  Matter 

Unaddressed  pieces  of  Bound  Printed 
Matter  may  be  mailed  with  DALs  when: 

a.  The  mail  is  prepared  on  5-digit 
pallets  meeting  the  standards  in  M040 
and  M045,  except  that  for  flat-size  mail 
separate  5-digit  pallets  of  Carrier  Route 
and  Presorted  rate  mail  are  not  required. 
The  mail  may  not  be  prepared  on  pallets 
when  the  Drop  Shipment  Product 
indicates  that  the  delivery  unit  that 
serves  the  5-digit  pallet  destination 
cannot  handle  pallets.  The  destination 
delivery  unit  is  determined  using  the 
Drop  Shipment  Product  under  the 
provisions  for  the  DDU  rate  in  E752. 
(For  such  delivery  units,  mail  with 
DALs  must  be  prepared  in  sacks.)  The 
trays  or  cartons  of  DALs  must  be 
prepared  under  3.0  and  placed  on  the 
same  pallet  as  the  pieces  and  must  be 
stretch-wrapped  together  as  one  unit. 

b.  The  mail  is  prepared  in  5-digit 
sacks  and  entered  at  the  destination 
delivery  unit.  The  destination  entry  unit 
is  determined  by  using  the  Drop 
Shipment  Product  imder  the  provisions 
for  the  DDU  rate  in  E752.  DALs  must  be 
packaged  under  3.0  and  presented  to  the 
destination  delivery  unit  with  the 
accompanying  items  to  be  distributed 
with  the  DALs. 
***** 

[Add  a  new  1.7  to  read  as  follows:] 

1.7    Special  Services 

Items  mailed  with  DALs  may  not  be 
combined  with  any  special  services. 


3.0    MAIL  PREPARATION 

***** 

[Remove  3.7  and  3.8.] 

***** 

4.0    DISPOSITION  OF  EXCESS  OR 
UNDEUVERABLE  MATERL\L 
***** 

[Amend  4.2  by  adding  additional 
restrictions  to  undeliverable  Bound 
Printed  Matter  to  read  as  follows:] 

4.2    Undeliverable  DAL 

A  DAL  that  is  undeliverable  as 
addressed  (UAA)  is  handled  under 
FOIO.  A  UAA  Standard  Mail  or  Bound 
Printed  Matter  DAL  is  disposed  of  as 
waste.  The  accompanying  item  is 
treated  as  specified  by  the  mailer  under 
4.1. 

5.0    POSTAGE 

***** 

[Amend  5.2b  by  changing  "Standard 
Mail  (A)"  to  "Standard  Mail";  no  other 
changes  to  text.] 

[Amend  5.3  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 
***** 

A900    Customer  Support 

A910    Mailing  List  Services 
***** 

2.0  FEE  ASSESSMENT 

2.1  Corrections 

[Amend  2.1  to  show  that  the  t 

minimum  fee  applies  to  lists  with  fewer 
than  30  corrections:] 

The  fee  for  correcting  name  and 
address  lists  or  occupant  lists  is 
assessed  for  each  name  or  street  address 
on  the  list.  Individual  apartments  are 
considered  separate  addresses.  The 
minimum  fee  in  R900  applies  to  lists 
with  fewer  than  30  names  or  addresses. 
(For  assessing  the  fee,  the  USPS 
considers  a  list  to  be  all  the  addresses 
sent  at  one  time  to  the  appropriate 
postal  facility.) 
***** 

C    Characteristics  and  Content 
GOOD    General  Information 

COlO    General  Mailability  Standards 

1.0    MINIMUM  AND  MAXIMUM 
DIMENSIONS 

*        *        *        *        * 

[Amend  1.3  by  changing  "(see  C600)" 
to  "(see  C700)".] 

***** 

C020    Restricted  or  Nonmailable 
Articles  and  Substances 


C023    Hazardous  Materials 

1.0    GENERAL 

[Amend  l.lf  by  replacing  "Standard 
Mail"  with  "Standard  Mail  or  Package 
Services";  no  other  changes  to  text.] 

***** 

C050    Mail  Processing  Categories 
1.0    BASIC  INFORMATION 

[Amend  the  second  sentence  of  1.0  to 
reflect  changes  in  class  names  to  read  as 
follows:] 

*  *  *  Unless  permitted  by  standard, 
any  mailing  at  other  than  the  single- 
piece  Express  Mail,  Priority  Mail,  First- 
Class  Mail,  or  Package  Services  rates 
may  not  contain  pieces  from  more  than 
one  processing  category. 
***** 

[Amend  Exhibit  2.0  to  show  new 
weight  limit  for  machinable  parcels.] 

***** 

4.0  MACHINABLE  PARCEL 

4.1  Criteria 

[Amend  4.1a  to  decrease  the 
minimum  piece  weight  from  8  oimces  to 
6  ounces  to  read  as  follows:] 

A  machinable  parcel  (see  Exhibit  2.0) 
is  any  piece  that  is: 

a.  Not  less  than  6  inches  long,  3 
inches  high,  V4  inch  thick,  and  6  ounces 
in  weight.  (A  mailpiece  exactly  V*  inch 
thick  is  subject  to  the  3V2-inch  height 
minimum  xmder  COIO.) 
***** 

[Remove  4.1c.] 

4.2  Soft  Goods 

[Amend  4.2  to  include  reference  to 
COIO  for  packaging  standards  to  read  as 
follows:] 

Soft  goods  wrapped  in  paper  or 
plastic  bags  emd  enveloped  printed 
matter  weighing  up  to  5  poimds  are 
machinable  only  if  all  applicable 
packaging  standards  in  COIO  are  met, 

4.3  Exception 

[Amend  4.3  to  clarify  the  exception 
authority  for  machinable  parcels  to  read 
as  follows:] 

Some  parcels  may  be  successfully 
processed  on  BMC  parcel  sorters  even 
though  they  do  not  conform  to  the 
general  machinability  criteria  in  4.1.  A 
destinating  BMC  plant  manager  may 
authorize  a  mailer  to  enter  such  parcels 
as  machinable  parcels  rather  than  as 
irregular  parcels  if  the  parcels  are  tested 
on  BMC  parcel  sorters  and  prove  to  be 
machinable.  In  addition,  the  following 
requirements  must  be  met:  all  mailed 
pieces  must  be  properly  labeled,  entered 
at  a  post  office  within  die  service  area 
of  the  authorizing  BMC,  and  bear 


delivery  addresses  located  within  the 
service  area  of  the  authorizing  BMC. 

***** 

C200    Periodicals 

1.0    PERMISSIBLE  MAILPIECE 
COMPONENTS 

[Amend  1.3, 1.8,  and  1.10  to  replace 
"Standard  Mail  (A)"  with  "Standard 
MaU."] 


2.0    IMPERMISSIBLE  MAILPIECE 
COMPONENTS 


2.2    Prohibited  Matter 

[Amend  2.2c  to  replace  "or  Standard 
Mail"  with  "Standard  Mail,  or  Package 
Services';  no  other  changes  to  text.] 

***** 

[Amend  heading  and  text  of  2.4  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services";  no  other  changes  to 
text.] 
***** 

[Add  new  section  5.0  to  read  as 
follows:] 

5.0    PHYSICAL  LIMITATIONS 

Periodicals  mail  may  not  weigh  more 
than  70  pounds  or  measure  more  than 
108  inches  in  length  and  girth 
combined.  Additional  size  limitations 
apply  to  individual  Periodicals  rate 
categories. 


C600    Standard  Mail 

1.0  DIMENSIONS 

[Revise  the  heading  of  1.1  to  read  as 
follows:] 

1.1  Basic  Standards 

[Amend  1.1  and  Exhibit  l.ld  by 
changing  "Standard  Mail  (A)"  to 
"Standard  Mail."] 

***** 

[Redesignate  1.3  as  C700.1.0.] 
[Redesignate  current  2.0  as  C700.2.0.] 
[Add  new  2.0  to  read  as  follows:] 

2.0    RESIDUAL  SHAPE  SURCHARGE 

Mail  that  is  prepared  as  a  parcel  or  is 
not  letter-size  or  flat-size  as  defined  in 
C050  is  subject  to  a  residual  shape 
siu-charge.  There  is  one  surcharge  for 
mail  entered  at  Regidar  and  Nonprofit 
Presorted  rates  and  a  different  surcharge 
for  mail  entered  at  Enhanced  Carrier 
Route  and  Nonprofit  Enhanced  Carrier 
Route  rates. 
***** 

[Add  new 


C700  as  follows:] 

C700    Package  Services 

[Redesignate  C600.1.3  as  C700.1.0  and 
amend  the  heading  by  replacing 
"Standard  Mail  (B)"  with  "Package 
Services";  no  other  changes  to  text] 

[Redesignate  C600.2.0  as  C700.2.0. 
Insert  the  criteria  for  nonmachinability 
from  E630.1.4  and  amend  to  extend  the 
nonmachinable  surcharge  to  intra-BMC 
and  Parcel  Select-DBMC  pieces  to  read 
as  follows:] 

2.0    NONMACHINABLE  PARCEL 
POST  PIECES 

[Effective  December  12,  2000,  the 
Postal  Service  amended  the  criteria  for 
nonmachinability  (see  Postal  Bulletin 
22038  (11-30-00),  available  via 
www.usps.com)).  Those  changes  are 
reflected  in  the  following  paragraphs.] 

Mailpieces  described  in  this  section 
and  mailed  at  the  inter-BMC/ASF  Parcel 
Post,  intra-BMC/ ASF  Parcel  Post,  and 
DBMC  Parcel  Select  rates  are  subject  to 
the  applicable  nonmachinable  surcharge 
in  R700  unless  the  applicable  special 
handling  fee  is  paid.  An  oversized 
parcel  as  described  in  1  .Oc  is  not  subject 
to  the  nonmachinable  siut:harge. 
Mailpieces  are  nonmachinable  if  they 
meet  any  of  the  following  criteria: 

a.  A  parcel  more  than  34  inches  long, 
17  inches  wide,  or  17  inches  high,  or 
weighing  more  than  35  pounds. 

b.  A  parcel  containing  more  than  24 
ounces  of  liquid  in  glass  containers,  or 
1  gallon  or  more  of  liquid  in  metal  or 
plastic  containers. 

c.  An  insecurely  wrapped  or  metal- 
banded  parcel. 

e.  A  can,  roll,  or  tube,  or  wooden  or 
metal  box. 

f.  A  shrub  or  tree. 

g.  A  perishable  such  as  eggs. 

h.  Books,  printed  matter,  or  business 
forms  weighing  more  than  25  poimds. 

i.  A  high-density  parcel  weighing 
more  than  15  pounds  and  exerting  more 
than  60  pounds  per-square-foot  pressiue 
on  its  smallest  side. 

j.  A  film  case  weighing  more  than  5 
pounds  or  with  strap-type  closures, 
except  any  film  case  the  USPS 
authorizes  to  be  entered  as  a  machinable 
parcel  under  C050  and  to  be  identified 
by  the  words  "Machinable  in  United 
States  Postal  Service  Equipment" 
permanently  attached  as  a 
nontransferable  decal  in  the  lower  right 
comer  of  the  case. 

k.  Parcels  with  characteristics  (such  as 
inadequate  packaging)  that  could  result 
in  damage  to  the  contents  or  postal 
machinery  if  mechanical  sortation  is 
used. 

[Add  new  3.0  to  read  as  follows:] 
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3.0    POSTAL  INSPECTION 

Package  Services  mail  is  not  sealed 
against  postal  inspection.  Package 
Services  mail  may  be  prepared  for 
automated  processing  but  must  allow 
easy  examination. 

C800    Automation-Compatible  Mail 

C810    Letters  and  Cards 


2.0    DIMENSIONS 

***** 

[Redesignate  2.3  as  2.4;  amend 
redesignated  2.4  by  revising  the 
maximum  weight  limit  for  heavy  letters 
and  by  deleting  2.4d  through  f;  and  add 
new  2.3  to  read  as  follows:] 

2.3  Determining  Height  and  Length 

The  length  of  an  automation  letter 
piece  is  the  dimension  parallel  to  the 
address  when  the  address  is  read.  The 
height  is  the  dimension  perpendicular 
to  the  length. 

2.4  Maximum  Weight 

Maximimi  weight  limits  are  as 
follows: 

a.  Upgradable  Presorted  First-Class 
Mail  and  Upgradable  Presorted 
Standard  Mail:  2.5  oimces  (0.1563 
poiuid). 

b.  Automation  First-Class  Mail, 
automation  Periodicals,  and  automation 
Standard  Mail:  3  oimces  (0.1875 
poimd). 

c.  Automation  First-Class  Mail, 
automation  Periodicals,  and  automation 
Standard  Mail  heavy  letters,  subject  to 
7.5:  3.3  ounces  (0.2063  pound). 


7.0    ADDITIONAL  STANDARDS  FOR 
SPECIFIC  TYPES  OF  PIECES 


7.5    Heavy  Letter  Mail 

[Amend  7.5  by  changing  the  reference 
"2.3"  to  "2.4";  no  other  changes  to  text.] 
***** 

C820    Flats 

***** 

3.0    DIMENSIONS  FOR  FSM  1 000 
PROCESSING 


3.4    Maximum  Weight 

[Amend  3.4  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 


C840    Barcoding  Standards  for  Letters 
and  Flats 


2.0  BARCODE  LOCATION  LETTER- 
SIZE  PIECE 

2.1  Barcode  Clear  Zone 

[Amend  2.1  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

***** 

[Revise  3.0  to  read  as  follows:] 

3.0  BARCODE  APPUCATION— FLAT- 
SIZE  PIECE 

3.1  General  Requirements 

On  any  flat-size  piece  claimed  at 
automation  rates,  the  piece  may  bear 
one  POSTNET  barcode  und6r  3.2,  or 
may  bear  two  POSTNET  barcodes  under 
3.3.  Other  mailer-applied  non- 
POSTNET  barcodes  may  appear  on  the 
address  side  of  the  piece  if  the  barcode 
format  is  not  detectable  or  confusing  to 
automated  postal  equipment. 

3.2  Applying  One  POSTNET  Barcode 

On  any  flat-size  mailpiece  claimed  at 
an  automation  rate,  the  barcode  may  be 
anywhere  on  the  address  side  as  long  as 
it  is  at  least  Vs  inch  from  any  edge  of 
the  piece.  For  FSM  1000  mailpieces,  the 
preferred  location  of  the  barcode  is  at 
least  2  inches  from  the  edge  of  the 
dimension  that  is  the  length  for  that 
type  of  automation  piece  (the  longest 
edge  or,  for  pieces  with  a  folded  or 
bound  edge,  the  folded  or  bound  edge). 
The  portion  of  the  surface  of  the  piece 
on  which  the  barcode  is  printed  must 
meet  the  barcode  dimensions  and 
spacing  requirements  in  4.0  and  the 
reflectance  standards  in  5.0.  Address 
block  barcodes  are  subject  to  the 
standards  in  2.5a  through  2.5e. 

3.3  Applying  a  Second  POSTNET 
Barcode 

A  second  POSTNET  barcode  may  be 
applied  to  the  piece  at  the  mailer's 
option  only  if  the  first  POSTNET 
barcode  on  the  piece  is  an  address  block 
barcode  prepared  under  3.2  that  is  not 
CASS-certified.  In  addition,  the  second 
barcode  must  meet  the  following 
requirements: 

a.  It  must  be  a  delivery  point  barcode 
(DPBC). 

b.  The  preferred  placement  is  the 
lower  right  comer  of  the  mailpiece 
parallel  to  and  in  the  same  direction  as 
the  delivery  address. 

c.  It  must  be  placed  at  least  1  inch 
below  the  return  address. 

d.  The  space  between  the  two 
POSTNET  barcodes  must  be  greater  than 
1  inch. 
***** 

[Amend  title  of  C850  by  replacing 
"Standard  Mail  (B)"  with  "Standard 
Mail  and  Package  Services"  to  read  as 
follows:] 


C850    Barcoding  Standards  for 
Standard  Mail  and  Package  Services 
Machinable  Parcels 

1.0    GENERAL 

[Amend  1.1  by  replacing  "Standard 
Mail  (B)"  with  "Standard  Mail  and 
Package  Services,"  and  replace  "E630" 
with  "E620,  E720,  E730,  or  E740";  no 
other  changes  to  text.] 
***** 

[Effective  November  30,  2000,  the 
Postal  Service  revised  DMM  C850.1.4  to 
include  new  information  about 
integrated  barcodes.  See  Postal  Bulletin 
22038  (11-30-4)0).] 

[Amend  1.4  by  replacing  "Standard 
Mail  (B)"  with  "Standard  Mail  and 
Package  Services  mail"  and  "E630" 
with  "E620.  E720,  E730,  or  E740." 
Amend  1 .4c  to  add  information  about 
Signature  Confirmation  to  read  as 
follows:] 

1.4    Use  with  Delivery  Confirmation 
and  Signature  Confirmation  Services 

A  mailer  may  qualify  for  the 
machinable  parcel  barcode  discoimt  and 
may  apply  Delivery  Confirmation  and 
Signature  Confirmation  barcodes 
provided  that  the  requirements  in  E600, 
E700,  and  S900  are  met  and  the 
barcode(s)  is  prepared  in  one  of  the 
following  ways: 

a.  Separate  Barcodes.  Mailers  may 
place  both  a  postal  routing  code 
prepared  imder  1.0  through  4.0  and 
separate  Delivery  Confirmation  and 
Signature  Confirmation  barcodes  on  the 
same  mailpiece. 

b.  Single  Concatenated  Barcode. 
Mailers  may  print  on  the  same 
mailpiece  a  single  concatenated  barcode 
that  combines  the  postal  routing  code 
and  Delivery  Confirmation  and/or 
Signature  Confirmation  information  as 
follows: 

(1)  Only  the  UCC/EAN  Code  128 
barcode  symbology  may  be  used. 

(2)  The  Darcode  must  be  prepared 
according  to  the  barcode  specifications 
for  the  UCC/EAN  Code  128  in  S918, 
S919,  and  Publication  91. 

(3)  The  barcode  must  be  prepared 
according  to  the  data  format 
requirements  for  concatenated  barcodes 
in  Publication  91,  Appendix  G,  Table 
25.  This  format  contains  the  start  code, 
function  one  code,  the  "420" 
application  identifier,  the  5-digit  code  of 
the  delivery  address  on  the  mailpiece, 
the  function  one  code,  the  "91" 
application  identifier,  the  service  type 
code,  the  customer  ID,  the  sequential 
package  ID,  the  MOD  10  check  digit,  the 
MOD  103  check  digit,  and  the  stop  code. 
The  MOD  10  check  digit  must  be 
calculated  using  only  the  Delivery 
Confirmation  barcode  or  Signatiire 


Confirmation  barcode  elements.  The 
function  one  codes,  the  "420" 
application  identifier,  and  the  5-digit 
code  of  the  delivery  address  are  not 
included  in  the  MOD  10  check  digit 
calculation. 

(4)  Instead  of  the  requirements  in  3.0 
and  4.0,  mailers  must  use  the  format, 
placement,  and  human-readable 
information  requirements  found  in 
S918,  S919,  and  Publication  91.  The 
humcm-readable  numeric  representation 
of  the  concatenated  barcode  must  show 
the  "420"  application  identifier,  the  5- 
digit  code  of  the  delivery  address,  the 
"91"  application  identifier,  the  service 
type  code,  customer  ID,  sequential 
package  ID,  and  MOD  10  check  digit. 
The  human-readable  information  also 
must  include  the  "USPS  Delivery 
Confirmation"  or  "USPS  Signatiue 
Confirmation"  text  and  identification 
bars. 

(5)  In  addition  to  the  human  readable 
requirements  in  S918,  S919,  and 
Pubhcation  91,  the  word  "ZIP"  must  be 
printed  to  the  left  of  the  barcode  in  12 
point  or  larger  sans  serif  type.  A  clear 
zone  between  the  end  of  the  word  "ZIP" 
and  the  beginning  of  the  barcode  must 
be  maintained.  The  clear  zone  must  be 
no  less  than  10  times  the  average  narrow 
bar  or  space  element  width  and  no  more 
than  V2  inch  to  the  left  of  the  barcode. 

A  clear  zone  of  0.25  inch  is 
recommended. 

(6)  If  a  mailpiece  bears  a  concatenated 
barcode,  then  no  other  barcodes  that 
appear  on  the  mailpiece  may  contain 
the  postal  routing  code  structure  (see 
1.5). 

(7)  All  barcode  symbols  must  be 
printed  on  substrate  material  that 
preserves  the  optical  specification  as 
described  in  the  AIM-USA  Uniform 
Symbology  Specification  dociiments. 
Typically,  white  label  stock  commonly 
used  for  barcode  generation  is  suitable, 
providing  it  is  not  glossy  (causing 
mirror-like  (specular)  reflection)  nor 
prone  to  smearing  or  smudging. 

c.  Integrated  Barcode.  An  integrated 
barcode  may  be  used  by  mailers  who 
choose  to  combine  Delivery 
Confirmation  or  Signature  Confirmation 
with  other  special  services  on  Priority 
Mail  and  Package  Services.  This  option 
also  is  available  for  electronic  option 
Delivery  Confirmation  with  other 
special  services  on  Standard  Mail. 
Mailers  may  combine  multiple  services 
into  a  single  barcode  on  the  shipping 
label  to  eliminate  multiple  labels  and 
barcodes  on  parcels.  The  only  approved 
combinations  are  Delivery  Confinnation 
combined  with  insiu-ance  and  Signature 
Confinnation  combined  with  insurance. 
Mailers  printing  their  own  barcodes  and 
using  the  electronic  option  must  meet 


existing  specifications  in  S918  or  S919. 
Two  required  changes  are: 

1.  Change  the  text  above  the  barcode 
to  identify  the  service  requested. 
Exhibits  are  included  in  Publication  91, 
Delivery  Confirmation  Technical  Guide, 
November  2000  edition  (which  includes 
the  addendum  on  Signature 
Confirmation  and  integrated  barcodes.) 

2.  Change  the  service  type  code  in  the 
barcode  to  identify  the  class  of  mail 
and/or  type  of  special  service  combined 
with  Delivery  Confirmation  or  Signature 
Confirmation.  Additional  information 
on  the  Service  Type  Code  Matrix  can  be 
foimd  in  Publication  91,  Delivery 
Confirmation  Technical  Guide, 
November  2000  edition. 


D    DEPOSIT,  COLLECTION,  AND 
DELIVERY 

DODO    Basic  Information 

DOlO    Pickup  Service 

***** 

2.0    POSTAGE  AND  FEES 

***** 

[Amend  2.2  by  changing  "R600"  to 
"R700".] 

***** 

D200    Periodicals 

D210    Basic  Information 

***** 

2.0    MAIL  DEPOSIT 

[Amend  2.0  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services  mail";  no  other  changes  to 
text.] 

3.0    EXCEPTIONAL  DISPATCH 


3.2    Intended  Use 

[Revise  3.2  by  amending  the  first 
sentence  and  adding  a  new  second 
sentence  to  read  as  follows:] 

The  provision  for  exceptional 
dispatch  is  intended  for  short-haul  local 
distribution  (zones  1  and  2)  of 
publications  with  total  circulation  of  no 
more  than  25,000  and  is  not  to  be  used 
to  circumvent  additional  entry 
standards.  Applications  for  exceptional 
dispatch  for  publications  with  over 
25,000  total  circulation  may  be 
considered  on  a  case-by-case  basis  for 
possible  waiver  of  the  25,000- 
circidation  Umit. 


3.4    Destination  Rates 

[Revise  3.4  by  changing  the  second 
sentence  to  read  as  follows:] 

*  *  *  Copies  of  Periodicals 
publications  deposited  under 


exceptional  dispatch  may  be  eligible  for 
and  claimed  at  the  SCF  rates  if  eligible 
for  those  rates  at  both  the  entry  office 
from  which  the  zone  rate  postage  for 
those  copies  is  computed  and  at  the  post 
office  of  deposit  by  exceptional 
dispatch.  Copies  of  Periodicals 
publications  deposited  under 
exceptional  dispatch  may  be  eligible  for 
and  claimed  at  the  destination  delivery 
unit  rates  provided  the  applicable 
standards  in  E250  are  met.  *  *  * 


D600    Standard  Mail 


2.0  MAIL  DEPOSIT 

[Amend  2.0  by  removing  2.1  and  2.3; 
redesignating  2.2  and  2.4  as  2.1  and  2.2, 
respectively;  revising  the  heading  and 
amending  the  contents  of  redesignated 

2.1  to  remove  the  term  "bulk  rates," 
provide  for  mail  entered  under  plant- 
verified  drop  shipment  procedures,  and 
amending  the  text  of  redesignated  2.2 
for  clarity  to  read  as  follows:] 

2.1  General 

Standard  Mail  must  be  presented  at 
the  post  office  where  the  permit  or 
license  is  held  and  the  presort  mailing 
fee  is  paid.  Mailings  must  be  presented 
at  the  locations  and  times  specified  by 
the  postmaster.  Plant-verified  drop 
shipment  (PVDS)  mailings  must  be 
presented  for  verification,  acceptance, 
and  entry  under  P750.  Plant-loaded 
mailings  must  be  presented,  verified, 
accepted,  and  entered  as  specified  by 
the  plant  load  agreement  and  applicable 
standards.  Metered  Standard  Mail  may 
be  deposited  at  other  than  the  licensing 
post  office  only  as  permitted  under 
D072.  Nonprofit  Standard  Mail  must  be 
presented  only  at  post  offices  where  the 
organization  producing  the  mailing  has 
an  approved  nonprofit  authorization 
(E670). 

2.2  Separation  of  Mailings 

Pieces  at  different  rates  [e.g.,  3/5  and 
basic)  may  be  combined  in  the  same 
mailing  as  provided  in  MOll.  Separate 
mailings  may  be  reported  on  the  same 
postage  statement  if  the  pieces  in  the 
mailings  are  in  the  same  processing 
category  (C050),  are  part  of  the  same 
mailing  job,  and  are  presented  for 
verification  at  the  same  time. 

[Add  new  D700  to  read  as  follows:] 

D700    Package  Services 

1.0    SERVICE  OBJECTIVES 

The  USPS  does  not  guarantee  the 
delivery  of  Package  Services  mail 
(Parcel  Post  (including  Parcel  Select), 
Boimd  Printed  Matter,  Media  Mail,  and 
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Library  Mail)  within  a  specified  time. 
Package  Services  mail  might  receive 
deferred  service.  The  local  post  office 
can  provide  more  information 
concerning  delivery  times  within  its 
area. 

2.0  MAIL  DEPOSIT 

2.1  Single-Piece  Rate  Mailings 

Single-piece  rate  Package  Services 
mail  must  be  deposited  at  a  time  and 
place  specified  by  the  postmaster  or 
designee  at  the  office  of  mailing. 
Metered  mail  may  be  deposited  at  other 
than  the  licensing  post  office  only  as 
permitted  under  D072.  Permit  imprint 
mail  must  be  presented  at  the  post  office 
under  P040  or  P700. 

2.2  Presorted,  Carrier  Route, 
Destination  Entry,  and  Barcoded 
Discount  Mailings 

All  presorted,  carrier  route, 
destination  entry,  and  barcoded 
discount  mailings  must  be  presented  for 
verification  and  acceptance  at  the  post 
office  where  the  permit  or  license  is 
held.  All  such  mailings  must  be 
deposited  at  locations  and  times 
specified  by  the  postmaster  or  designee 
at  the  office  that  verifies  and  accepts  the 
mailing.  Plant-verified  drop  shipment 
(PVDS)  mailings  must  be  presented  for 
verification,  acceptance,  and  entry 
imder  P750. 

Plant-loaded  mailings  must  be 
presented  as  specified  by  the  applicable 
standards  and  the  plant  load  agreement. 
Metered  mail  may  be  deposited  at  other 
than  the  licensing  post  office  only  as 
permitted  under  D072. 

2.3  Zoned  Rates 

Pieces  paid  at  zoned  rates  must  be 
entered  at  the  post  office  from  which  the 
applicable  zoned  rate  postage  is 
computed  unless  an  exception  is 
permitted  under  E710. 

2.4  Drop  Shipment  Information 

Essential  information  for  entering 
drop  shipment  Package  Services 
mailings  at  specific  postal  facilities  can 
be  found  in  the  Drop  Shipment  Product 
maintained  by  the  Nationed  Customer 
Support  Center  (NCSC)  (see  G043). 
There  is  a  charge  for  the  Drop  Shipment 
Product  (E750). 

D900    Other  Delivery  Services 

D910    Post  Office  Box  Service 
1.0    BASIC  INFORMATION 


1.5    Box  Availability 

[Amend  1.5  by  adding  the  following 
sentence  at  the  end  of  the  paragraph:] 


*   *   *  Regardless  of  the  box  size 
applied  for,  customers  must  pay  the 
correct  fee  for  the  service  they  receive. 

***** 

[Redesignate  current  1.7  as  1.8.  Add 
new  1.7  to  read  as  follows:] 

1.7  Service  Period 

Post  office  box  service  is  provided  in 
6-month  increments. 

[Amend  redesignated  1.8  to  add  the 
new  key  duplication  fee  and  the  lock 
resetting  fee  read  as  follows:] 

1.8  Fees 

Post  office  box  fees  for  each  6-month 
period  are  listed  in  R900.  Each  box 
customer  is  charged  a  refundable 
deposit  for  post  office  box  keys. 
Customers  also  are  charged  fees  for 
duplicate  and  replacement  post  office 
box  keys  and  for  initiating  lock  changes 
on  post  office  boxes. 


3.0  CONDITIONS  OF  USE 

[Amend  3.1  by  clarifying  text  to  read 
as  follows:] 

3.1  Receiving  Mail 

A  box  customer  may  receive  through 
the  box  any  mail  that  is  properly 
addressed  to  that  box  number. 

***** 

[Amend  3.7  by  clarifying  to  read  as 
follows:] 

3.7     Forwarding 

A  post  office  box  may  not  be  used 
when  the  primary  purpose  is  to  have  the 
USPS  forward  or  transfer  mail  to 
another  address  free  of  charge. 

***** 

4.0  BASIS  OF  FEES  AND  PAYMENT 

[Amend  4.1  to  change  the  basis  of 
post  office  box  fees  to  read  as  follows:] 

4.1  General 

Post  office  box  fees  are  based  on  the 
size  of  box  provided  and  the  fee  group 
to  which  the  box's  5 -digit  ZIP  Code  is 
assigned. 

***** 

[Remove  4.3.  Redesignate  4.4  through 
4.11  as  4.3  through  4.10,  respectively. 
Amend  redesignated  4.3  to  read  as 
follows:) 

4.3     Fee  Changes 

A  change  in  post  office  box  service 
fees  applicable  to  a  given  5-digit  ZIP 
Code  can  arise  from  a  general  fee 
change.  In  addition,  the  Manager, 
Special  Services,  can  assign  a  fee  group 
to  a  new  ZIP  Code,  and  may  authorize 
the  reassignment  of  one  or  more  5-digit 
ZIP  Codes  to  the  next  higher  or  lower 


fee  group  if  the  past  fee  group 
assignments  were  in  error.  The  Postal 
Service  also  may  regroup  5-digit  ZIP 
Codes.  No  ZIP  Code  may  be  moved 
more  than  once  a  calendar  year  and  a 
ZIP  Code  may  be  moved  only  into  the 
next  higher  or  lower  fee  group.  Any 
change  in  post  office  box  service  fees 
takes  effect  on  the  date  of  the  action  that 
caused  the  change  unless  an  official 
announcement  specifies  another  date.  If 
post  office  box  service  fees  are 
increased,  no  customer  must  pay  the 
new  rate  until  the  end  of  the  current 
service  period,  and  no  retroactive 
adjustment  is  to  be  made  for  a  payment 
received  before  the  date  of  the  change. 
The  fee  charged  is  that  in  effect  on  the 
date  of  payment. 

4.4    Payment 

[Amend  4.4  to  specify  when  post 
office  box  fees  must  be  paid  to  read  as 
follows:] 

All  fees  for  post  office  box  service  are 
for  a  6-month  period.  Except  \mder  4.6, 
4.7,  and  4.10,  fees  must  be  paid  in 
advance  for  each  6-month  period.  The 
fee  may  be  paid  for  two  periods  at  a 
time  (i.e.,  up  to  one  year  in  advance), 
but  not  more.  The  fee  that  must  be  paid 
is  the  one  that  is  in  effect  on  the  day  that 
the  fee  is  paid.  Fees  may  be  paid  using 
cash,  credit  or  debit  card,  or  check  or 
money  order  payable  to  the  postmaster. 
A  mailed  pajonent  must  be  received  by 
the  postmaster  on  or  before  the  due 
date. 
***** 

[Amend  the  heading  of  4.7  by 
removing  "for  Group  D  Offices"  to  read 
as  follows:] 

4.7    Exception 

[Amend  the  first  sentence  of  4.7  by 
removing  reference  to  "Group  D"  to 
read  as  follows:] 

Postmasters  at  offices  with  fewer  than 
500  post  office  boxes  may  set  April  1 
and  October  1  as  the  beginning  of 
pajTnent  periods  for  box  customers  in 
their  offices.  *  *  * 


[Amend  5.0  by  revising  5.1  through 
5.3  to  show  the  new  fee  group 
assignments:] 

5.0  FEE  GROUP  ASSIGNMENTS 

5.1  Regular  Fee  Groups 

Post  office  boxes  are  assigned  to  fee 
groups  listed  in  R900  based  upon 
estimates  of  the  facility  space  for  post 
office  boxes  in  each  5-digit  ZIP  Code. 
Local  post  offices  can  provide 
information  about  fees  for  a  particular 
ZIP  Code. 


5.2  Free  Box  Service  (Group  E) 

Customers  may  qualify  for  fi«e  (Group 
E)  post  office  box  service  if  their 
physical  address  or  business  location 
meets  all  of  the  following  criteria: 

a.  The  physical  address  or  business 
location  is  writhin  the  geographic 
delivery  ZIP  Code  boundaries 
administered  by  a  post  office. 

b.  The  physical  address  or  business 
location  constitutes  a  potential  carrier 
delivery  point  of  service. 

c.  The  USPS  chooses  not  to  provide 
carrier  delivery  to  the  physical  address 
or  business  location. 

d.  The  customer  does  not  receive 
carrier  delivery  via  an  out-of-bounds 
delivery  receptacle. 

5.3  Additional  Standards  for  Free  Box 
Service 

Only  one  fi-ee  (Group  E)  post  office 
box  may  be  obtained  for  each  potential 
carrier  delivery  point  of  service. 
Eligibility  for  Group  E  boxes  does  not 
extend  to  individual  tenants, 
contractors,  employees,  or  other 
individuals  receiving  or  eligible  to 
receive  single-point  delivery  such  as 
delivery  to  a  hotel,  college,  military 
installation,  or  transient  trailer  park.  A 
customer  must  pay  the  applicable  fee  for 
each  additional  box  requested  beyond 
the  initial  box  obtained  at  the  Group  E 
fee. 

[Remove  Exhibits  5.3a  and  5.3b.] 

6.0  FEE  REFUND 

8.1  Calculation 

[Amend  6.1  to  clarify  fee  calculations 
to  read  as  follows:) 

When  post  office  box  service  is 
terminated  or  surrendered  by  the 
customer,  the  unused  portion  of  the  fee 
may  be  refunded  as  follows: 

a.  If  service  is  discontinued  any  time 
within  the  first  3  months  of  the  service 
period,  then  one-half  of  the  fee  is 
refunded. 

b.  If  service  is  discontinued  after  the 
beginning  of  the  fourth  month  of  the 
service  period,  then  none  of  the  fee  is 
refunded. 

c.  If  service  is  discontinued  and  the 
customer  has  prepaid  for  the  next  semi- 
annual service  period,  then  the  entire 
fee  for  that  next  period  is  refunded. 
***** 

[Amend  the  heading  of  7.0  by  adding 
reference  to  "Locks"  to  read  as  follows:] 

7.0  KEYS  AND  LOCKS 

7.1  Key  Deposit 

[Amend  7.1  to  clarify  that  customers 
must  pay  the  refundable  key  deposit  for 
all  keys:] 

Two  post  office  box  keys  are  initially 
issued  to  each  new  box  customer.  Box 


customers  must  pay  a  refundable  key 
deposit  on  each  of  these  keys.  The 
refundable  key  deposit  must  be  paid  on 
each  additional  key  requested  under  7.2. 
When  box  service  is  terminated,  the  key 
deposit  is  refunded  to  the  customer  for 
each  key  (including  additional  or 
replacement  keys  in  7.2)  that  is  returned 
to  the  post  office  where  the  box  was 
issued. 

7.2    Additional  Key  Fee 

[Revise  7.2  to  add  a  reference  to  the 
key  fee  to  read  as  follows:] 

A  box  customer  may  obtain  additional 
or  replacement  keys  by  submitting  Form 
1094  and  paying  the  refundable  key 
deposit  (see  7.1)  and  the  key  fee  in 
R900.  The  fee  for  additional  or 
replacement  keys  is  not  refundable. 
Worn  or  broken  keys  are  replaced 
without  charge  when  returned  to  the 
post  office  where  the  box  is  located. 
*      '  *        •        *        * 

(Add  new  7.4  to  explain  the  lock 
replacement  fee  to  read  as  follows:] 

7.4    Lock  Replacement 

The  primary  box  customer  (box 
applicant)  may  request  that  the  post 
office  box  lock  be  changed.  To  change 
the  lock,  the  customer  must  first  pay  the 
applicable  lock  fee  in  R900.  Lock  fees 
are  charged  for  replacing  keyed  locks 
and  combination  locks  and  for  re-setting 
combination  locks.  Lock  fees  are  not 
refundable.  Customers  may  turn  in  post 
office  box  keys  for  the  old  lock  and  get 
a  refund  of  the  key  deposit.  Two  keys 
are  provided  with  the  new  lock,  with  a 
refimdable  deposit  for  each  key  charged 
under  7.1.  Customers  may  obtain 
additional  keys  for  the  new  lock  under 
7.2. 


D920    Caller  Service 

1.0    BASIC  INFORMATION 

***** 

1.4  Caller  Number  Service 

[Remove  the  last  two  sentences  of 
1.4.) 

[Redesignate  current  1.5  through  1.9 
as  1.6  through  1.10,  respectively.  Add 
new  1.5  to  read  as  follows:] 

1.5  Reserving  a  Caller  Number 

Customers  may  reserve  a  caller 
niunber  for  futiu«  use  by  paying  the 
caller  number  reservation  fee  in  R900. 
The  postmaster  determines  the  reserved 
numbers  and  may  restrict  the 
availability  of  this  service. 


3.0    CONDITIONS  OF  USE 

[Amend  3.4  by  clarifying  to  read  as 
follows:] 

3.4    Forwarding 

Caller  service  may  not  be  used  when 
the  primary  purpose  is  to  have  the  USPS 
forward  or  transfer  mail  to  another 
address  free  of  charge. 


4.0  BASIS  OF  FEES  AND  PAYMENT 

4.1  Caller  Service  Fee 

[Amend  4.1  by  clarifying  text  to  read 
as  follows:] 

Customers  must  pay  the  caller  service 
fee  listed  in  R900.  The  fee  must  be  paid 
for  each  caller  niunber  or  separation 
used,  with  the  following  exceptions: 

a.  If  a  caller  uses  many  caller  nimibers 
but  receives  only  a  bulk  delivery  of  mail 
not  separated  to  those  numbers,  either 
because  this  mail  is  sorted  to  the 
customer's  unique  5-digit  ZIP  Code  or 
because  sortation  is  made  by  caller 
name  or  other  identification,  then  the 
caller  service  fee  is  charged  only  for 
each  separation  actually  made.  The 
reserved  niunber  fee  is  charged  for  each 
of  the  caller  numbers  to  which  mail 
received  by  the  caller  is  addressed. 

b.  When  a  post  office  box  service 
applicant  is  provided  a  single  caller 
service  separation  because  of  a  shortage 
in  available  post  offices  boxes,  then  the 
fee  charged  is  the  fee  for  the  largest 
installed  post  office  box.  In  this 
instance,  neither  the  caller  service  fee 
nor  the  reserved  number  fee  is  charged. 

[Remove  Exhibit  4.1,  Caller  Service 
Groups.) 

4.2  Reserved  Number 

[Amend  4.2  to  clarify  that  reserved 
number  fees  are  not  refundable  to  read 
as  follows:] 

The  reserved  caller  number  fee  in 
R900  is  charged  per  calendar  year  or  any 
part  of  a  calendar  year  for  each  number 
reserved  by  a  customer.  Reserved  caller 
number  fees  are  not  prorated. 

4.3  Fee  Changes 

[Amend  4.3  by  removing  references  to 
4.1b  and  4.1  to  read  as  follows:] 

A  change  in  caller  service  fees 
(including  reserved  number  fees)  can 
arise  irom  a  general  fee  change.  Any 
change  in  caller  service  fees  takes  effect 
on  the  date  of  the  action  that  caused  the 
change  unless  an  official  announcement 
specifies  another  date.  If  a  caller  service 
fee  is  increased,  no  customer  must  pay 
at  the  new  rate  until  the  end  of  the 
current  service  period,  and  no 
retroactive  adjustment  is  to  be  made  for 
a  payment  received  before  the  date  of 
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the  change.  The  fee  charged  is  that  in 
effect  on  the  date  of  payment. 

***** 

4.5    Payment 

[Amend  4.5  to  clarify  the  payment 
periods  for  caller  service  to  read  as 
follows:] 

The  basic  caller  service  fees  are  for  a 
6-month  period.  Fees  must  be  paid  in 
advance  for  each  6-month  period.  The 
fee  may  be  paid  for  two  periods  at  a 
time  (i.e.,  up  to  one  year  in  advance), 
but  not  more.  The  fee  that  must  be  paid 
is  the  one  that  is  in  effect  on  the  day  that 
the  fee  is  paid.  Fees  may  be  paid  using 
cash,  credit  or  debit  card,  or  check  or 
money  order  payable  to  the  postmaster. 
A  mailed  payment  must  be  received  by 
the  postmaster  on  or  before  the  due 
date. 
***** 

[Amend  the  heading  of  4.8  by 
removing  "for  Group  D  Offices"  to  read 
as  follows:] 

4.8    Exception 

[Amend  the  first  sentence  of  4.8  by 
removing  reference  to  Group  D  offices  to 
read  as  follows:) 

Postmasters  at  offices  with  fewer  than 
500  post  office  boxes  may  set  April  1 
and  October  1  as  the  beginning  of 
payment  periods  for  caller  service 
customers  in  their  offices.  *  *  * 


5.0  FEE  REFUND 

5.1  Discontinued  Number 

[Amend  5.1  to  clarify  when  refunds 
can  be  made  to  read  as  follows:] 

When  caller  service  is  terminated  or 
surrendered  by  the  customer,  the 
unused  portion  of  the  fee  may  be 
refunded  as  follows: 

a.  If  service  is  discontinued  any  time 
within  the  first  3  months  of  the  service 
period,  then  one-half  of  the  fee  is 
refunded. 

b.  If  service  is  discontinued  after  the 
beginning  of  the  fourth  month  of  the 
service  period,  then  none  of  the  fee  is 
refunded. 

c.  If  service  is  discontinued  and  the 
customer  has  prepaid  for  the  next  semi- 
annual service  period,  then  the  entire 
fee  for  that  next  period  is  refunded. 
***** 

[Add  new  5.3  to  show  that  the 
reserved  number  fee  is  not  refundable  to 
read  as  follows:] 

5.3    Reserved  Number  Fee 

The  reserved  niunber  fee  is  not 
refundable. 


E    EUGIBILITY 

EOOO    Special  Eligibility  Standards 

EOl  0    Overseas  Military  Mail 

1.0    BASIC  STANDARDS 

***** 

[Amend  1.2  to  change  "Standard  Mail 
(B)"  to  "Package  Services.") 


1.4    Preparation 

[Amend  1.4  by  changing  "C600"  to 
"0700"  and  by  changing  "Standard  Mail 
(B)"  to  "Package  Services"  to  read  as 
follows:] 

Items  sent  by  air  or  surface  mail  are 
subject  to  the  size  and  weight  standards 
in  ClOO  or  C700  xmless  limited  further 
by  this  standard.  Mail  must  be 
addressed  under  AOIO.  Postage  at  the 
applicable  Priority  Mail  or  Package 
Services  rates  is  charged  for  parcels  sent 
by  air  or  surface  transportation. 


1.6    Restriction 

[Amend  the  first  sentence  of  1.6  for 
added  clarity  and  to  refer  to  the  new 
class  and  subclass  names  "Package 
Services"  and  "Media  Mail," 
respectively,  to  read  as  follows:) 

Regardless  of  the  postage  payment 
method,  the  following  types  of  mail 
weighing  16  ounces  or  more  must  be 
presented  at  a  post  office  retail  counter: 
all  single-piece  rate  Priority  Mail  and  all 
single-piece  rate  Package  Services  mail 
(Parcel  Post,  Bound  Printed  Matter, 
Media  Mail,  Library  Mail).*  *  * 
***** 

3.0    MILITARY  ORDINARY  MAIL 
(MOM) 

[Amend  3.0  by  changing  "Standard 
Mail"  to  "Standard  Mail  and  Package 
Services."  Amend  3.0b  by  changing 
reference  to  "Standard  Mail  (A),  or 
Standard  Mail  (B)"  to  "Standard  Mail, 
or  Package  Services  mail";  no  other 
changes  to  text.] 

E020    Department  of  State  Mail 

1.0    AVAILABILITY 

***** 

[Add  new  1.4  to  show  that  Express 
Mail  is  not  eligible  to  be  mailed  through 
Department  of  State  Mail  to  read  as 
follows:] 

1.4    Express  Mail 

Express  Mail  may  not  be  sent  through 
the  Department  of  State. 

2.0    CONDITIONS  FOR  AUTHORIZED 
MAIL 


2.3    Special  Services 

[Amend  2.3  by  removing  references  to 
Express  Mail,  which  has  been  moved  to 
new  1.4,  and  by  adding  Signature 
Confirmation  to  read  as  follows:] 

The  following  special  services  are  not 
available  for  mail  transmitted  through 
the  Department  of  State:  certified,  COD, 
Delivery  Confirmation,  insured, 
registered,  restricted  delivery,  return 
receipt,  return  receipt  for  merchandise. 
Signature  Confirmation,  and  special 
handling.  If  one  of  those  services  is 
requested  on  this  mail,  it  is  returned  to 
the  sender  endorsed  "Service  Not 
Available." 


E040    Free  Matter  for  the  Blind  and 
Other  Handicapped  Persons 

*  *        *        * ,      * 

4.0  PREPARATION 

4.1  Basic  Standards 

[Amend  4.1b  by  changing  "C600"  to 
"C700."] 

***** 

E060    Official  Mail  (Penalty) 
***** 

5.0    SERVICES,  CLASSES,  RATES, 
PREPARATION,  AND  DETENTION 

***** 

5.3    Basic  Preparation 

[Amend  5.3d  to  require  the  Parcel 
Post  marking  to  read  as  follows:] 
Penalty  mail  must: 

•  *        •        *        * 

d.  For  all  methods  of  pajrment,  be 
endorsed  for  class  or  rate  except  for 
single-piece  rate  First-Class  Mail  not 
exceeding  13  ounces. 


7.0    PENALTY  METER 

*        *        *   °     *        * 

[Amend  7.7  by  changing  title  and 
references  from  "On-Site  Setting"  to 
"Meter  Service"  to  read  as  follows:] 

7.7    Meter  Service 

An  agency  wanting  on-site  meter 
service  must  pay  the  required  fee  in 
cash  or  with  a  check  when  the  meter  is 
set. 


10.0  GENERAL  STANDARDS  FOR 
PENALTY  REPLY  MAIL 

[Amend  10.1  by  deleting  the  last 
phrase  in  the  last  sentence  to  read  as 
follows:] 

10.1  Restriction  to  Approved  Formats 

An  agency  may  distribute  penalty 
envelopes,  cards,  cartons,  or  labels  to 


any  person,  concern,  or  organization.  To 
distribute  penalty  reply  mail,  agencies 
must  use  the  penalty  business  reply 
mail  format,  the  penalty  metered  reply 
format,  penalty  mail  adhesive  stamps  or 
penalty  mail  stamped  stationery,  or  the 
penalty  merchandise  return  service 
label. 


11.0  PENALTY  BUSINESS  REPLY 
MAIL  (BRM) 

11.1  General 

[Amend  11.1  to  add  QBRM  as  an 
option  for  penalty  mailers  and  to  clarify 
payment  of  the  annual  accoimting  fee  to 
read  as  follows:] 

An  agency  may  participate  in 
business  reply  mail  service  (including 
Qualified  Business  Reply  Mail). 
Standards  for  business  reply  mail  are  in 
S922.  Agencies  can  choose  to  pay 
postage  and  per  piece  charges  for  BRM 
with  cash  upon  delivery  or  through  an 
advance  deposit  accoimt.  If  an  agency 
chooses  to  pay  through  an  advance 
deposit  accoimt,  then  it  must  pay  an 
annual  accounting  fee,  which  is  billed 
through  an  OMAS  accoimt.  The  postage, 
fees,  and  per  piece  charges  are  the  same 
as  those  for  private-sector  customers 
(R900). 


12.0  PENALTY  MERCHANDISE 
RETURN  SERVICE 

12.1  Description 

[Amend  12.1  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services," 
replacing  "Special  Standard  Mail"  with 
"Media  Mail,"  and  adding  a  reference  to 
S923  to  read  as  follows:] 

Merchandise  return  service  allows  an 
authorized  permit  holder  to  pay  the 
postage  and  special  service  fees  on 
single-piece  rate  First-Class  Mail, 
Priority  Mail,  and  Package  Services 
(Parcel  Post,  Bound  Printed  Matter,  and 
Media  Mail)  that  is  returned  by  the 
permit  holder's  customers  via  a  special 
label  produced  by  the  permit  holder  as 
specified  by  S923. 

[Redesignate  current  12.2  through 
12.12  as  12.4  through  12.14, 
respectively,  add  new  12.2  to  show  rate 
and  fee  application,  and  add  new  12.3 
to  show  the  required  accounting  fee  to 
read  as  follows:] 

12.2  Postage  and  Special  Service  Fees 

The  standards  for  payment  of  postage 
and  fees  are: 

a.  The  permit  holder  guarantees 
payment  of  the  proper  postage  and 
special  service  fees  on  all  returned 
merchandise  return  service  articles 
distributed  under  the  permit  holder's 
permit  number.  Postage  is  collected  for 


each  article  from  an  OMAS  postage  due 
account. 

b.  Returned  parcels  are  charged 
single-piece  rate  postage  and  special 
service  fees  based  on  the  class  or 
subclass  marking  on  the  label.  If  a  piece 
is  unmarked,  then  it  is  charged  Parcel 
Post  rates.  If  the  postage  for  the  returned 
piece  is  zoned  and  there  is  no  way  to 
determine  where  it  was  sent  from  (i.e., 
no  postmark  or  return  address),  then 
postage  is  calculated  at  zone  4  (for 
Priority  Mail)  or  zone  4  inter-BMC  rates 
(for  Parcel  Post). 

c.  There  is  no  per  piece  charge  per 
parcel  returned. 

12.3    Annual  Accounting  Fee 

All  MRS  permit  holders  are  required 
to  pay  the  annual  accounting  fee  in 
R900,  which  is  assessed  automatically 
through  OMAS. 
***** 

12.7  Label  Format 

[Amend  redesignated  12.7  by 
changing  "Exhibit  12.5a"  to  "Exhibit 
12.7a"  and  "Exhibit  12.5b"  to  "Exhibit 
12.7b"  and  to  add  new  item  c  to 
indicate  the  location  of  the  optional  rate 
marking.] 
***** 

c.  Permit  holders  are  encouraged,  but 
are  not  required,  to  put  the  rate  marking 
in  the  space  to  the  right  and  above  the 
"Merchandise  Return  Label"  legend. 
The  marking  must  be  at  least  Vie  inch 
high  and  be  printed  or  rubber-stamped. 
Only  the  permit  holder  may  apply  this 
marking. 

[Revise  heading  and  amend  content  of 
redesignated  12.8  by  clarifying  to  read 
as  follows:] 

12.8  Insurance  Indicated  by  Permit 
Holder 

The  permit  holder  may  obtain  insured 
mail  service  with  MRS.  Indemnity 
under  penalty  mail  merchandise  return 
is  limited  to  $100.  Items  requiring 
insurance  greater  than  $100  may  not  be 
mailed  under  penalty  merchandise 
return  service.  Only  Package  Services 
matter  (i.e.,  matter  not  required  to  be 
mailed  at  First-Class  Mail  rates  under 
El  10)  may  be  insured.  Insured  mail  may 
be  combined  with  other  special  services 
as  listed  in  S9 13.  To  request  insured 
mail  service,  the  permit  holder  must 
preprint  or  rubber-stamp  "Insurance 
Desired  by  Permit  Holder  for 

$ (value)"  to  the  left  of  and 

above  the  "Merchandise  Return  Label" 
legend  and  below  the  "Total  Postage 
and  Fees  Due"  statement  on  the 
merchandise  return  label.  The  value 
part  of  the  endorsement,  showing  the 
dollar  amount  of  insurance  for  the 
article,  may  be  handwritten  by  the 


permit  holder.  If  insurance  is  paid  for  by 
the  MRS  permit  holder,  then  only  the 
MRS  permit  holder  may  file  a  claim 
(SOlO). 

[Redesignate  12.9  through  12.14  as 
12.10  through  12.15,  respectively.  Add 
new  12.9  to  show  that  MRS  senders  may 
add  insurance  at  their  discretion  to  read 
as  follows:] 

12.9    Insured  Mail  Added  by  Sender 

If  the  permit  holder  has  not  indicated 
insured  mail  service  on  the  MRS  label, 
then  the  sender  has  the  option  of  adding 
insurance  at  the  sender's  own  expense. 
There  is  no  limit  on  the  indemnity 
coverage  paid  for  by  the  sender.  If 
insurance  is  paid  by  the  sender,  then 
only  the  sender  may  file  a  claim  (SOlO). 

[Amend  redesignated  12.10, 
Registered  Mail,  by  changing  "Exhibit 
12.5b"  to  "Exhibit  12.7b";  no  other 
changes  to  text.] 

[Amend  redesignated  12.11,  Special 
Handling,  by  changing  "Exhibit  12.5a" 
to  "Exhibit  12.7a"  and  by  replacing 
"Standard  Mail"  with  "Package 
Services";  no  other  changes  to  text.] 

[Remove  redesignated  12.12,  Parcels, 
and  12.13,  Postage  and  Fees. 
Redesignate  12.14,  Permit  Cancellation, 
and  12.15,  Later  Receipt,  as  12.12  and 
12.13,  respectively.] 
***** 

15.0    CONTRACTORS 


15.2    Preparation 

[Amend  15.2a  to  add  the  term 
"Package  Services"  to  read  as  follows:] 

Preparation  standards  for  a 
contractor's  penalty  mailings  include 
the  following: 

a.  First-Class  Mail,  Standard  Mail,  and 
Package  Services  penalty  mailings  must 
be  prepared  with  penalty  permit 
imprints  or  penalty  meters.  Single-piece 
rate  mailings  may  also  be  prepau«d  with 
penalty  mail  stamps. 
***** 

E070    Mixed  Classes 


2.0  ATTACHMENTS  OF  DIFFERENT 
CLASSES 

[Amend  the  heading  and  contents  of 

2.1  to  change  "Standard  Mail  (A)"  to 
"Standard  Mail"  and  "Standard  Mail" 
to  "Standard  Mail,  or  Package  Services" 
to  read  as  follows:] 

2.1    First-Class  Mail  or  Standard  Mail 

Letters  or  other  pieces  of  First-Class 
Mail  or  Standard  Mail  may  be  placed  in 
an  envelope  and  attached  to  the  address 
side  of  a  Periodicals,  Standard  Mail,  or 
Package  Services  piece.  Combination 
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envelopes  or  containers  with  separate 
parts  for  the  two  classes  of  mail  may  be 
used. 

2.2    Rate  Qualification 

[Amend  the  introductory  sentence  of 
2.2  by  adding  "Package  Services"  to 
read  as  follows:] 

If  a  Periodicals,  Standard  Mail,  or 
Package  Services  host  piece  qualifies 
for: 

[Amend  2.2a  through  2. 2d  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.] 
***** 

[Amend  3.2b  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

****** 

(Amend  3.3a  through  3.3d  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.] 

***** 

[Amend  title  of  4.0  by  replacing 
"Standard  Mail"  with  "Standard  Mail 
and  Package  Services"  to  read  as 
follows:] 

4.0    ENCLOSURE  IN  STANDARD 
MAIL  AND  PACKAGE  SERVICES 
PARCELS 

[Amend  4.1  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  other  changes  to  text.] 

[Amend  4.2  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  by 
replacing  "Standard  Mail  (B)  with 
"Package  Services";  and  by  replacing 
"E600"  with  "E700";  no  other  changes 
to  text.] 

5.0    INCIDENTAL  FIRST-CLASS  MAIL 
ATTACHMENT  OR  ENCLOSURE 

[Amend  5.0  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail"  and  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services  mail";  no  other 
changes  to  text.] 

[Amend  the  heading  of  6.0  by 
replacing  "Special  Standard  Mail"  with 
"Media  Mail"  to  read  as  follows:] 

6.0    COMBINED  MAIUNG  OF  MEDIA 
MAIL  AND  BOUND  PRINTED  MATTER 

[Amend  6.1  by  replacing  "Special 
Standard  Mail"  with  "Media  Mail";  no 
other  changes  to  text.] 

[Revise  6.2  to  specify  that  Presorted 
rate  mail  must  be  prepared  under  Bound 
Printed  Matter  standards  to  read  as 
follows:] 

6.2     Presorted  Rates 

Presorted  rates  may  be  claimed, 
subject  to  the  applicable  preparation 
standards.  If  presort  rates  are  claimed  on 
both  subclasses,  the  mail  must  be 


prepared  under  the  standards  for  Bound 
Printed  Matter  (M722). 


ElOO     First-Class  Mail 

EllO    Basic  Stan dards 

1.0    CLASSIFICATION  AND 
DESCRIPTION 

***** 

[Amend  1.2  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services"  and  by  replacing  "Special 
Standard  Mail"  with  "Media  Mail";  no 
other  changes  to  text.] 
***** 

El  20    Priority  Mail 

***** 

2.0    RATES 


2.4    Keys  and  Identification  Devices 

[Amend  2.4  by  adding  reference  to  the 
1-pound  rate  to  read  as  follows:] 

Keys  and  identification  devices 
(identification  cards  or  uncovered 
identification  tags)  that  weigh  more  than 
13  ounces  but  not  more  than  2  pounds 
are  returned  at  the  applicable  1-  or  2- 
pound  Priority  Mail  rate  plus  the  fee  as 
shown  in  RlOO  if  they  bear,  contain,  or 
have  securely  attached  the  name  and 
complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  piece  to  that 
address  and  a  statement  guaranteeing 
payment  of  postage  due  on  delivery. 
***** 

E130    Nonautomation  Rates 


2.0    SINGLE-PIECE  RATE 


2.2  Keys  and  Identification  Devices 

[Amend  the  first  sentence  of  2.2  by 
replacing  "$0.30"  with  a  reference  to 
RlOO  to  read  as  follows:] 

Keys  and  identification  devices 
(identification  cards  or  uncovered 
identification  tags)  that  weigh  13  ounces 
or  less  are  mailed  at  the  applicable 
single-piece  letter  rate  plus  the  fee  as 
shown  in  RlOO  and,  if  applicable,  the 
nonstandard  surcharge.  *   *   * 

[Redesignate  ciurent  El 30. 2. 3  as 
MllO.1.0.  Add  new  2.3  to  read  as 
follows:] 

2.3  Preparation 

Single-piece  rate  mail  must  be 
prepared  under  Ml  10. 

***** 

E140    Automation  Rates 


2.0    Rate  Application 

***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2  Flats — Package-Based  Preparation 

[Amend  2.2  to  provide  for  separate  5- 
digit  and  3-digit  rates  to  read  as 
follows:] 

First-Class  Mail  automation  rates 
apply  to  each  piece  that  is  sorted  imder 
M820.2.0  or  M910.2.0  into  the 
corresponding  qualifying  groups: 

a.  Pieces  in  5-digit  packages  of  10  or 
more  pieces  qualify  for  the  5-digit 
automation  rate.  (Preparation  to  qualify  ' 
for  that  rate  is  optional  and  need  not  be 
done  for  all  5-digit  destinations.) 

b.  Pieces  in  3-digit  packages  of  10  or 
more  pieces  qualify  for  the  3-digit 
automation  rate. 

c.  Pieces  in  ADC  and  mixed  ADC 
packages  qualify  for  the  basic 
automation  rate. 

[Add  new  2.3  to  read  as  follows:] 

2.3  Flats— Optional  Tray-Based 
Preparation 

First-Class  Mail  automation  rates 
apply  to  each  piece  that  is  sorted  under 
M820.3.0  into  the  corresponding 
qualifying  groups: 

a.  Groups  of  90  or  more  pieces  in  5- 
digit  trays  (and  all  pieces  in  one  less- 
than-full  overflow  tray)  qualify  for  the  5- 
digit  automation  rate.  (Preparation  to 
qualify  for  that  rate  is  optional  and  need 
not  be  done  for  all  5-digit  destinations. 

b.  Groups  of  90  or  more  pieces  in  3- 
digit  trays  (and  all  pieces  in  one  less- 
than-full  overflow  tray)  qualify  for  the  3- 
digit  automation  rate. 

c.  Groups  of  fewer  than  90  pieces  in 
origin  3-digit  trays  and  all  pieces  in 
ADC  and  mixed  ADC  trays  qualify  for 
the  basic  automation  rate. 

El  50    Qualified  Business  Reply  Mail 

[Effective  November  5,  2000,  the 
Postal  Service  rewrote  and  reorganized 
standards  for  business  reply  mail  and 
qualified  business  reply  mail  (see  Postal 
Bulletin  22035  (10-19-00),  available  via 
www.usps.com).  The  numbering  in  this 
final  rule  reflects  those  changes.] 
***** 

2.0    AUTHORIZATION 

[Amend  2.0  by  removing  the  last 
sentence.] 

3.0    POSTAGE.  PER  PIECE  CHARGES, 
AND  FEES 


3.3     Fees 

[Revise  3.3  to  add  new  item  c  for  the 
QBRM  quarterly  fee  to  read  as  follows:] 


The  following  fees  apply  to  QBRM 
First-Class  Mail: 

***** 

c.  At  the  mailer's  option,  a  quarterly 
fee. 

E200    Periodicals 

E210    Basic  Standards 

E211    All  Periodicals 


6.0    ELIGIBLE  FORMATS 

[Amend  6.1  by  replacing  "First-Class 
Mail  or  Standard  Mail"  with  "First- 
Class  Mail,  Standard  Mail,  or  Package 
Services";  no  other  changes  to  text.] 

*        *        *        *        * 

9.0  BACK  NUMBERS  AND  REPRINTS 

[Amend  9.0  by  replacing  "First-Class 
Mail  or  Standard  Mail"  with  "First- 
Class  Mail,  Standard  Mail,  or  Package 
Services";  no  other  changes  to  text.] 

***** 

13.0    FEES 

1.1  Fee  Required 

[Amend  13.1  by  revising  13.ld(3)  to 
read  as  follows:] 

The  required  fee  must  accompany  an 
application  for: 

***** 

d.  Reentry  (unless  excepted  in  13.2  or 
13.3)  to  request  a: 

***** 

(3)  Change  in  eligibility  from 
preferred  rates  or  the  preferred  rate 
discount  to  regular  Outside-County 
rates. 

***** 

13.2     No  Fee 

[Amend  13.2  for  clarity  to  read  as 
follows:] 

No  fee  is  charged  if  reentry  is  only  to 
change  eligibility  to  preferred  rates  or 
the  preferred  rate  discoimt. 
***** 

[Remove  14.0.] 

E212    Qualification  Categories 

***** 

2.0    PUBUCATIONS  OF 
INSTITUTIONS  AND  SOCIETIES 
***** 
[Remove  2.4.) 


4.0    REQUESTER  PUBLICATIONS 

[Amend  4.1  by  replacing  "Regular" 
with  "Outside-County";  no  other 
changes  to  text.] 

***** 

6.0    NEWS  AGENT  REGISTRY 


[Amend  6.4  by  replacing  "Regular" 
with  "Outside-County";  no  other 
changes  to  text.] 

[Amend  6.5  by  replacing  "Standard 
Mail"  with  "Standard  Mail  or  Package 
Services";  no  other  changes  to  text.] 

E213    Periodicals  Mailing  Privileges 


2.0    MAILING  WHILE  APPUCATION 
PENDING 

[Amend  2.1  by  replacing  "First-Class 
Mail  or  Standard  Mail"  with  "First- 
.  Class  Mail,  Standard  Mail,  or  Package 
Services";  no  other  changes  to  text.] 

[Amend  2.2  by  replacing  "Standard 
Mail"  with  "Standard  Mail  or  Package 
Services";  no  other  changes  to  text.] 
***** 

E214    Reentry    • 
***** 

3.0    APPLICATION  FOR  REENTRY 

***** 

[Amend  3.9a,  3.9c,  and  3.10  by 
replacing  "Standard  Mail"  with 
"Standard  Mail  or  Package  Services";  no 
other  changes  to  text.] 
***** 

E215    Copies  Not  Paid  or  Requested  by 
Addressee 


2.0    NONSUBSCRIBER  AND 
NONREQUESTER  COPIES 

[Amend  2.1  and  2.2  by  replacing 
"Regular"  with  "Outside-County";  no 
other  changes  to  text.] 

[Amend  heading  of  2.3  by  adding 
"and  the  Preferred  Rate  Discoxmt"  to 
read  as  follows:] 

2.3    Preferred  Rates  and  the  Preferred 
Rate  Discount 

[Amend  2.3  by  adding  references  to 
Preferred  rate  discoimt  and  clarif3dng 
qualification  categories  to  read  as 
follows:] 

For  In-County  rates,  and  Nonprofit, 
Classroom,  and  Science-of-Agriculture 
publications,  nonsubscriber  copies  up  to 
10%  of  the  total  number  of  copies 
mailed  to  subscribers  during  the 
calendar  year  may  be  mailed  at  the 
applicable  Preferred  rates  or  Preferred 
rate  discount,  provided  that  the 
nonsubscriber  copies  would  qualify  as 
Preferred  rate  or  Preferred  rate  discount 
publications  if  mailed  to  subscribers 
and  if  the  copies  are  presorted  under 
applicable  standards.  Nonsubscriber 
copies  mailed  over  the  10%  limit  are 
not  eligible  for  Preferred  rates  or  the 
Preferred  rate  discount.  To  qualify  for 
Outside-County  rates,  the  nonsubscriber 
copies  over  the  10%  limit  must  be  part 


of  a  presorted  commingled  mailing  (one 
that  includes  subscriber  copies).  Subject 
to  E21 7.4.0,  nonsubscriber  copies  may 
be  mailed  at  In-County  rates  up  to  a 
10%  limit  of  the  total  number  of 
subscriber  copies  of  the  publication 
mailed  at  In-County  rates  during  the 
calendar  year.  Once  the  10%  calendar 
year  limit  is  exceeded  for  the  number  of 
nonsubscriber  copies  that  may  be 
mailed  at  Preferred  rates  or  the  Preferred 
rate  discount,  nonsubscriber  copies  may 
not  then  be  mailed  at  In-Coimty  rates 
even  if  the  10%  limit  separately  applied 
to  those  rates  (under  E2 17.4.0)  is  not 
exceeded. 

[Redesignate  2.4  through  2.7  as  2.5 
through  2.8,  respectively;  add  new 
section  2.4  to  read  as  follows:] 

2.4    Publications  of  Institutions  and 
Societies 

For  publications  of  institutions  and 
societies  that  are  not  authorized  to 
contain  general  advertising  under 
E212.2.3,  all  circulated  copies  are 
considered  subscriber  copies  and  the 
total  number  of  such  copies  is  the  total 
paid  circulation. 

[Amend  redesignated  2.5  and  2.6  by 
replacing  "Regular"  with  "Outside- 
County";  no  other  changes  to  text.] 

[Amend  the  heading  of  redesignated 
2.7  by  adding  "noncommingled"  to  read 
as  follows:] 

2.7    Excess  Noncommingled  Mailing 

[Amend  redesignated  2.7  by  replacing 
the  second  sentence  and  deleting  the 
third  sentence  to  read  as  follows:] 

A  mailing  is  not  eligible  for 
Periodicals  rates  if  it  consists  entirely  of 
nonsubscriber  or  noiu«quester  copies 
over  the  10%  limit  of  the  total  number 
of  copies  mailed  to  subscribers  or 
requesters  during  the  calendar  year. 
These  copies  are  subject  to  the 
appropriate  E3q)ress  Mail,  First-Class 
Mail,  Standard  Mail,  or  Package 
Services  rate. 

[Amend  redesignated  2.8  by  replacing 
"Express  Mail,  First-Class  Mail,  or 
Standard  Mail"  with  "Express  Mail. 
First-Class  Mail,  Standard  Mail,  or 
Package  Services";  no  other  changes  to 
text.] 
***** 

[Add  new  DMM  section  E217.0.] 
E2 1 7    Basic  Rate  Eligibility 
1.0    OUTSIDE-COUNTY  RATES 

Outside-County  rates  apply  to  all 
copies  of  an  authorized  Periodicals 
publication  mailed  by  a  publisher  or 
news  agent  that  are  not  eligible  for  In- 
Coimty  rates,  except  noru-equester  and 
nonsubscriber  copies  under  E215  for 
excess  noncommingled  mailings,  unless 
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the  publication  is  authorized  under 
E2 12.2.0  and  is  not  authorized  to 
contain  general  advertising. 
Nonrequester  and  nonsubscriber  copies 
in  excess  of  the  10%  allowance  under 
E215  are  subject  to  Outside-County  rates 
when  commingled  with  requester  or 
subscriber  copies  as  appropriate. 
Publications  authorized  for  Science-of- 
Agricultiue  rates  under  3.0  are  subject 
to  separate  Delivery  Unit.  SCF,  and 
Outside-County  zones  1  &  2  rates. 
Nonprofit  and  Classroom  publications 
are  subject  to  the  Preferred  rate  discount 
under  2.0.  Outside-Coimty  rates  consist 
of  a  per  piece  charge,  a  zoned  charge  for 
the  weight  of  the  advertising  portion  of 
the  publication,  and  a  charge  for  the 
weight  of  the  nonadvertising  portion. 
Each  piece  rate  requires  specific 
preparation. 

2.0    OUTSIDE-COUNTY  PREFERRED 
RATE  DISCOUNT 

Periodicals  publications  qualifying  as 
Nonprofit  or  Classroom  Periodicals 
under  E270  receive  a  5%  discoimt  off 
the  total  Outside-County  postage, 
excluding  the  postage  for  advertising 
pounds.  Requester  publications  are  not 
eligible  for  the  Preferred  rate  discount. 
Nonsubscriber  copies  claiming  the 
Preferred  rate  discoimt  are  subject  to  the 
standards  in  E215. 

3.0  OUTSIDE-COUNTY  SCIENCE-OF- 
AGRICULTURE  RATES 

3.1  Authorization 

To  be  mailed  at  the  Science-of- 
Agricultiu«  Periodicals  rates,  a 
publication  must  be  granted  Periodicals 
entry  in  other  than  the  requester 
category  and  granted  a  Science-of- 
Agriculture  rate  authorization. 

3.2  Eligibility 

Science-of- Agriculture  rates  apply  to 
Outside-County  copies  of  authorized 
Periodicals  publications  mailed  by 
publishers  or  news  agents  when  the 
total  copies  provided  during  any  12- 
month  period  to  subscribers  residing  in 
rural  areas  are  at  least  70%  of  the  total 
number  of  copies  distributed  by  any 
means  for  any  purpose. 

3.3  Other  Rates 

All  Outside-Coimty  rates  and 
discoimts  apply  except  for  separate  rates 
for  Delivery  Unit,  DSCF,  and  zones  1  & 
2.  Each  piece  must  meet  the  standards 
for  rates  or  discounts  claimed. 
Nonsubscriber  copies  are  subject  to 
E215.  Subject  to  E250,  the  DDU  or  DSCF 
piece  rate  applies  to  each  piece  claimed 
in  the  pound  rate  portion  at  the 
corresponding  rate. 


3.4  Nonadvertising  Discount 

The  nonadvertising  discount  applies 
to  Outside-County  piece  rate  postage. 

3.5  Application  Procedures 

The  Science-of-Agriculture  rate  is 
available  only  after  USPS  authorization. 
An  application  or  written  request  for 
Science-of-Agriculture  rates  must  be 
filed  at  the  publication's  original  entry 
post  office.  Application  may  be  made  by 
submitting  a  written  request  when 
applying  for  Periodicals  mailing 
privileges  (on  Form  3501),  by 
completing  the  relevant  part  of  an 
application  for  Periodicals  mailing 
privileges  (on  Form  3502),  or  by  filing 
for  reentry  (on  Form  3510)  after 
Periodicals  mailing  privileges  are 
authorized.  The  applicant  must  submit 
evidence  to  show  eligibility  under  the 
corresponding  standards  in  E217. 

4.0  IN-COUNTY  RATES 

4.1  Subscriber  Copies 

In-Coimty  rates  apply  to  subscriber 
copies  of  any  issue  of  a  Periodicals 
publication  (except  a  requester 
publication)  when  they  are  entered 
within  the  coimty  in  which  the  post 
office  of  original  entry  is  located  for 
delivery  to  addresses  within  that 
coimty,  if  one  of  the  following  is  met: 

a.  Tne  total  paid  circulation  of  such 
issue  is  less  than  10,000  copies. 

b.  The  number  of  paid  copies  of  such 
issue  distributed  within  the  county  of 
publication  is  more  than  50%  of  the 
total  paid  circulation  of  such  issue. 

4.2  Exceptional  Conditions 

The  standard  in  4.1  also  is  applied 
imder  any  of  these  exceptional 
conditions: 

a.  If  an  entry  office  postmaster  directs 
the  publisher  to  deposit  copies  of  the 
publication  at  a  postal  facility  serving 
that  office,  those  copies  are  considered 
as  mailed  at  the  entry  office  for 
purposes  of  In-County  rates. 

b.  A  copy  addressed  to  a  destination 
within  the  county  of  publication  is 
eligible  for  In-County  rates  when  the 
entry  post  office  serving  that  address  is 
outside  the  county. 

c.  Each  Periodicals  publication 
(except  a  requester  publication  or 
commingled  nonsubscriber  copies  above 
the  10%  allowance)  having  original 
entry  at  an  incorporated  city  situated 
entirely  within  a  county  or  contiguous 
to  one  or  more  counties  in  the  same 
state,  but  politically  independent  of 
such  county  or  counties,  is  considered 
within  a  part  of  the  county  with  which 
it  is  principally  contiguous.  Copies 
mailed  into  that  county  cire  charged 
postage  at  the  In-County  rates.  Where 


more  than  one  county  is  involved,  the 
publisher  selects  the  principal  county 
and  notifies  the  postmaster. 

4.3  Nonsubscriber  Copies 

Diu"ing  a  calendar  year,  the  total 
number  of  nonsubscriber  copies  mailed 
at  In-County  rates  may  not  exceed  10% 
of  the  number  of  subscriber  copies 
mailed  at  In-County  rates.  The  number 
of  nonsubscriber  copies  mailed  at  In- 
County  rates  must  be  included  in  the 
determination  of  the  overall  10% 
allowance  under  E215.  Effectively,  the 
allowance  for  nonsubscriber  copies 
mailable  at  the  In-County  rates  is  the 
10%  allowed  under  this  standard  or  the 
overall  10%  limit  under  E215, 
whichever  occurs  first. 

4.4  Other  Rates 

Each  piece  also  must  meet  the 
standards  for  the  rates  and  discounts 
claimed.  Subject  to  E250,  the  Delivery 
Unit  piece  rate  applies  to  each  piece 
claimed  in  the  pound  rate  portion  at  the 
Delivery  Unit  rate. 

5.0    DISCOUNTS 

Postage  for  Periodicals  is  reduced  by 
all  applicable  discounts.  The 
nonadvertising  discount  applies  to  the 
Outside-County  piece  rate  charges  and 
is  computed  under  P013.  Presort  and 
automation  discounts  are  available 
under  E230  and  E240,  respectively. 
Destination  entry  discounts  are 
available  under  E250  for  copies  entered 
at  specific  USPS  facilities. 

6.0    COPIES  MAILED  BY  PUBUC 

The  applicable  single-piece  First- 
Class  Mail,  Priority  Mail,  or  Package 
Services  rate  is  charged  on  copies  of 
publications  mailed  by  the  general 
public  (i.e.,  other  than  publishers  or 
registered  news  agents)  and  on  copies 
returned  to  publishers  or  news  agents. 


E250    Destination  Entry 


2.0  DDU  RATE 

2.1  Eligibility 

[Amend  2.1  by  replacing  sentence  one 
and  two  with  new  sentences  one,  two 
and  three  to  read  as  follows:] 

The  destination  delivery  unit  (DDU) 
rate  applies  to  pieces,  including 
exceptional  dispatch  pieces,  entered  at 
the  facility  where  the  carrier  cases  mail 
for  the  carrier  route  serving  the  delivery 
address  on  the  mailpiece.  Letter-size 
copies  claimed  at  DDU  rates  must  be 
part  of  a  carrier  route  package  placed  in 
a  carrier  route  tray  or  a  5-digit  carrier 
routes  tray,  prepared  under  M200,  and 
otherwise  eligible  for  and  claimed  at  a 
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carrier  route  rate.  Flat-size  or  irregular 
parcel-size  copies  claimed  at  DDU  rates 
must  be  part  of  a  carrier  route  package 
placed  in  a  carrier  route  sack;  a  5-digit 
carrier  routes  sack,  a  5-digit  scheme 
carrier  routes  sack,  a  merged  5-digit 
sack,  or  a  merged  5-digit  scheme  sack 
prepared  under  M200  or  M920,  or 
palletized  on  a  5-digit  carrier  routes,  5- 
digit  scheme  carrier  routes,  merged  5- 
digit,  or  merged  5-digit  scheme  pallet 
prepared  under  M045,  M920,  M930,  or 
M940,  and  otherwise  eligible  for  and 
claimed  at  a  carrier  route  rate.  Except 
for  the  standards  for  preparing  basic 
carrier  route  or  walk-sequence  carrier 
route  rate  maul,  there  is  no  additional 
minimum  volume  required  for  a  DDU 
rate  mailing. 
***** 

2.4    Deposit  Schedule 

[Amend  2.4  by  adding  a  new  last 
sentence  and  by  replacing  "Standard 
Mail"  with  "Standard  Mail  or  Package 
Services  mail"  to  read  as  follows:] 

The  mailer  may  schedule  deposit  of 
DDU  rate  mailings  at  least  24  hours  in 
advance  by  contacting  the  district  office 
in  whose  service  area  the  destination 
facility  is  located.  The  mailer  must 
follow  the  scheduled  deposit  time 
provided.  The  mailer  may  request 
standing  appointments  for  renewable  6- 
month  periods  by  written  application  to 
the  district  office  in  whose  service  area 
the  destination  facility  is  located.  Mixed 
loads  of  Periodicals  and  Standard  Mail 
or  Package  Services  mail  require 
advance  appointments  for  deposit.  For 
DDU  rate  mail  entered  under 
exceptional  dispatch,  the  application  for 
exceptional  dispatch  required  under 
D210  serves  as  a  request  for  standing 
appointments. 
***** 

E270    Preferred  Periodicals 

[Remove  1.0  and  6.0  and  redesignate 
2.0,  3.0,  4.0,  5.0,  7.0,  8.0,  and  9.0  as  1.0 
through  7.0,  respectively.) 

[Amend  the  heading  in  redesignated 
1.0  by  replacing  the  word  "RATES" 
with  the  word  "ELIGIBILITY"  to  read  as 
follows:] 

1.0  NONPROFIT  EUGIBILITY— BASIC 
INFORMATION 

1.1  Authorization 

[Amend  redesignated  1 . 1  by  removing 
the  word  "rates"  and  replacing  the 
reference  "3.0  or  4.0"  with  "2.0  or  3.0" 
to  read  as  follows:] 

To  be  mailed  as  a  Nonprofit 
Periodical,  a  publication  must  be 
granted  Periodicals  entry  in  other  than 
the  requester  category  and  a  Nonprofit 


authorization  for  which  eligibility  was 
established  under  2.0  or  3.0. 

***** 

[Amend  redesignated  1.3  by  removing 
the  word  "regular"  in  the  last  sentence.] 

[Remove  1.4.] 
*        *        •        •        • 

[Amend  the  heading  in  redesignated 
2.0  by  replacing  the  word  "RATES" 
with  the  word  "ELIGmiUTY"  to  read  as 
follows:] 

2.0  NONPROFIT  EUGIBILITY— 
QUALIFIED  ORGANIZATIONS 

2.1  Types  of  Organizations 

[Replace  the  reference  "3.3  through 
3.10"  with  "2.3  through  2.10."] 

2.2  Primary  Purpose 

[Replace  the  reference  "3.3  through 
3.10"  with  "2.3  through  2.10."] 

***** 

[Amend  the  heading  in  redesignated 
3.0  by  replacing  the  word  "RATES" 
with  the  word  "ELIGIBILITY"  to  read  as 
follows:] 

3.0  NONPROFIT  EUGIBILITY— 
OTHER  QUALIFIED  ORGANIZATIONS 

3.1  Basic  Eligibility 

[Replace  the  reference  "4.2"  with 
"3.2."] 

3.2  Eligibility  Limitation 

[Replace  the  reference  "4.1c  or  4. id" 
with  "3.1c  or  3. Id."] 

[Amend  the  heading  in  redesignated 
4.0  by  replacing  the  word  "RATES" 
with  the  word  "EUGIBILITY"  to  read  as 
follows:] 

4.0    CLASSROOM  EUGIBILITY 

***** 

[Amend  redesignated  4.4  by  removing 
the  word  "regular"  in  the  last  sentence.] 
[Remove  4.5.] 


5.0  APPUCATION 

[In  redesignated  5.0,  remove  5.1  and 
redesignate  5.2  and  5.3  as  5.1  and  5.2.] 

5.1  Procedures 

[Amend  redesignated  5.1  by  adding  a 
new  first  sentence  and  revising  the 
second  sentence  (former  first  sentence) 
to  read  as  follows:] 

The  Preferred  rate  discount  is 
available  only  after  USPS  authorization. 
An  application  or  written  request  for 
authorization  as  a  Nonprofit  or 
Classroom  publication  must  be  filed  at 
the  publication's  original  entry  post 
office.  Application  may  be  made  by 
submitting  a  written  request  when 
applying  for  Periodicals  mailing 
privileges  (on  Form  3501),  by 
completing  the  relevant  part  of  an 


appUcation  for  Periodicals  mailing 
privileges  (on  Form  3502),  or  by  filing 
for  reentry  (on  Form  3510)  after 
Periodicals  mailing  privileges  are 
authorized.'  *  * 


6.0  MAILING  WHILE  APPUCATION 
PENDING 

[Amend  redesignated  6.1  by  adding 
reference  to  preferred  rate  and  replacing 
"Regular  Periodicals"  with  "Outside- 
County"  and  "Standard  Mail"  with 
"Standard  Mail,  or  Package  Services"  to 
read  as  follows:] 

6.1  Mailing  Before  Approval 

A  publisher  or  news  agent  may  not 
mail  at  a  Periodicals  Preferred  rate  or 
deduct  the  Preferred  rate  discount  until 
the  RCSC  manager  approves  the 
application  for  such  privilege.  Until 
approval  is  given,  postage  must  be  paid 
at  the  Outside-County  rates  (if  the 
publication  is  authorized),  or  at  the 
applicable  First-Class  Mail,  Standard 
Mail,  or  Package  Services  rates  (if  the 
publication  or  news  agent  is  in  a 
pending  status  for  Periodicals  mailing 
privileges). 

(Amend  redesignated  6.2  by  replacing 
"Standard  Mail"  with  "Standard  Mail  or 
Package  Services"  and  replacing 
"regular"  with  "Outside-County";  no 
other  changes  to  text.] 

7.0    DECISION  ON  APPUCATION 

•        •        *        *        • 

[Amend  redesignated  7.4  (formerly 
9.4)  by  replacing  "Standard  Mail"  with 
"Standard  Mail  or  Package  Services"; 
replacing  "Regular"  with  "Outside- 
County";  and  the  reference  "9.5"  with 
"7.5";  no  other  changes  to  text.] 

7.5    No  Refund 

[Amend  7.5c  (formerly  9.5c)  by 
removing  the  word  "Regular";  no  other 
changes  to  text.] 


E600    Standard  Mail 

E610    Basic  Standards 

[Matter  pertaining  only  to  Standard 
Mail  (formerly  Standard  Mail  (A))  in 
current  E611  and  E612  has  been 
consolidated  and  reorganized  into  new 
E610.  Unless  otherwise  indicated  by  the 
amend/revise  instructions  below,  there 
are  no  changes  to  the  content  of  these 
sections.] 

[Remove  the  heading  "E611,  All 
Standard  Mail."] 

1.0    BASIC  INFORMATION 

[Redesignate  E611.1.1  as  E610.1.1. 
amend  the  heading  and  contents  to 
show  that  Standard  Mail  no  longer 
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includes  matter  previously  referred  to  as 
Standard  Mail  (B)  or  fourth-class  mail, 
and  add  the  weight  limit  from  former 
E612.1.0  to  read  as  follows:] 

1.1     Definition  and  Weight 

Standard  Mail  consists  of  mailable 
matter  that  is  neither  mailed  or  required 
to  be  mailed  as  First-Class  Mail  nor 
entered  as  Periodicals  (imless  permitted 
or  required  by  standard)  and  that  weighs 
less  than  16  ounces.  Standard  Mail 
includes  matter  formerly  classified  as 
Standard  Mail  (A)  and  third-class  mail. 

[Redesignate  E611.1.2  as  E610.1.2.] 
***** 

(Redesignate  E612.2.0  as  E610.2.0: 
amend  redesignated  2.1  and  2.2  by 
changing  "Standard  Mail  (A)"  to 
"Standard  Mail";  no  other  changes  to 
text.] 

[Redesignate  E611.1.3  as  E610.3.0, 
amend  redesignated  3.0)  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail";  no  other  changes  to  text.] 

[Redesignate  the  heading  of  E6 12. 3.0 
as  E610.4.0  to  read  as  follows:] 

4.0    ENCLOSURES  AND 
ATTACHMENTS 

[Redesignate  E611.1.4  as  E610.4.1;  no 
other  changes  in  text.] 

[Redesignate  E611.1.5  as  E610.4.2, 
replace  "Standard  Mail  (A)"  with 
"Standard  Mail."  and  "Standard  Mail 
(B)  with  "Package  Services  mail";  no 
other  changes  to  text.] 

[Redesignate  E612.3.1  as  E610.4.3  and 
amend  by  changing  "Standard  Mail  (A)" 
to  "Standard  Mail";  no  other  changes  to 
text.] 

[Redesignate  E612.3.2  as  E610.4.4  and 
amend  by  changing  "Standard  Mail  (A)" 
to  "Standard  Mail";  no  other  changes  to 
text.] 

[Redesignate  E612.3.3  as  E610.4.5  and 
amend  to  change  "Standard  Mail  (A)"  to 
"Standard  Mail";  no  other  changes  to 
text.] 

[Redesignate  E612.4.0  as  E610.5.0  to 
read  as  follows:] 

5.0  RATES 

[Redesignate  E612.4.1  through  4.3  as 
E610.5.1  through  5.3,  amend  for  clarity, 
amend  to  incorporate  new  maximimi 
limits  for  minimum  per  piece  rates,  and 
revise  references  to  DMM  section 
numbers,  to  read  as  follows:] 

5.1  General  Information 

All  Standard  Mail  rates  are  presorted 
rates  (including  all  nonprofit  rates). 
These  rates  apply  to  mailings  meeting 
the  basic  standards  in  E610  and  the 
corresponding  standards  for  Presorted, 
Enhanced  Carrier  Route,  or  automation, 
imder  E620,  E630,  or  E640.  Destination 
entry  discounted  rates  are  available 


under  E650  and  barcoded  discounts  are 
available  for  machinable  parcels  in 
E620.  A  residual  shape  surcharge  also  is 
charged  for  pieces  that  are  prepared  as 
a  parcel  or  that  are  not  letter-size  or  flat- 
size.  Nonprofit  rates  may  be  used  only 
by  organizations  authorized  by  the 
USPS  imder  E670.  Not  all  processing 
categories  qualify  for  every  rate.  Pieces 
are  subject  to  either  a  single  minimum 
per  piece  rate  or  a  combined  piece/ 
pound  rate,  depending  on  the  weight  of 
the  individual  pieces  in  the  mailing 
imder  5.2  or  5.3. 

5.2  Minimum  Per  Piece  Rates 

The  minimum  per  piece  rates  (i.e.,  the 
minimum  postage  that  must  be  paid  for 
each  piece)  apply  as  follows. 

a.  Basic  Requirement.  Pieces  mailed  at 
Regular,  Enhanced  Carrier  Route, 
Nonprofit,  and  Nonprofit  Enhanced 
Carrier  Route  rates  are  subject  to 
minimum  per  piece  rates  when  they 
weigh  no  more  than  3.3  oimces  (.2063 
pound). 

b.  Letters  and  Nonletters.  In  applying 
the  minimimi  per  piece  rates,  mail  is 
categorized  as  either  letters  or 
nordetters,  based  on  whether  the  mail 
meets  the  letter-size  standard  in  C050, 
without  regard  to  placement  of  the 
address  on  the  mailpiece.  There  are  two 
exceptions  to  this  rule:  (1)  Mailers  that 
have  pieces  that  meet  both  the 
definition  of  a  letter  in  C050  and  the 
definition  of  an  automation  flat  in  C820 
may  choose  to  prepare  and  enter  mail  at 
an  automation  flat  (nonletter)  rate;  (2) 
address  placement  is  used  to  determine 
the  length  when  applying  the  size 
standards  and  aspect  ratio  requirements 
to  qualiiy  for  automation  letter  rates 
under  C810.  For  this  purpose,  the  length 
is  considered  to  be  the  dimension 
parallel  to  the  address. 

c.  Individual  Rates.  There  are  separate 
minimum  per  piece  rates  for  each 
subclass  (Regular,  Enhanced  Carrier 
Route,  Nonprofit,  and  Nonprofit 
Enhanced  Carrier  Route)  and  within 
each  subclass  for  the  type  of  mailing 
and  the  level  of  presort  within  each 
mailing  under  E620.  E630,  and  E640. 
Discounted  per  piece  rates  also  may  be 
claimed  for  destination  entry  mailings 
(destination  bulk  mail  center  (DBMC), 
destination  sectional  center  facility 
(DSCF),  and  destination  delivery  unit 
(DDU))  under  E650.  DDU  rates  are 
available  only  for  mail  entered  at 
Enhanced  Carrier  Route  or  Nonprofit 
Enhanced  Carrier  Route  rates.  See  R600 
for  individual  per  piece  rates. 

5.3  Piece/Pound  Rates 

Pieces  that  exceed  3.3  ounces  (.2063 
poimd)  are  subject  to  a  two-part  piece/ 
poimd  rate  that  includes  a  fixed  charge 


per  piece  and  a  variable  pound  charge 
based  on  weight.  There  are  separate  per 
piece  rates  for  each  subclass  (Regular, 
Enhanced  Carrier  Route,  Nonprofit,  and 
Nonprofit  Enhanced  Carrier  Route)  and 
within  each  subclass  for  the  type  of 
mailing  and  the  level  of  presort  within 
each  mailing  under  E620,  E630,  and 
E640.  There  are  separate  per  pound 
rates  for  each  subclass  (Regular, 
Enhanced  Carrier  Route,  Nonprofit,  and 
Nonprofit  Enhanced  Carrier  Route) 
imder  E620,  E630,  and  E640. 
Discounted  per  pound  rates  also  may  be 
claimed  for  destination  entry  mailings 
(destination  bulk  mail  center  (DBMC), 
destination  sectional  center  facility 
(DSCF),  and  destination  delivery  unit 
(DDU))  under  E650. 

[Add  new  5.4  and  5.5  to  read  as 
follows:] 

5.4  Machinable  Parcel  Barcoded 
Discount 

Machinable  parcels  (C050)  mailed  at 
Regular  or  Nonprofit  rates  that  are 
prepared  with  barcodes  under  C850  and 
meet  the  eligibility  requirements  in 
E620  may  qualify  for  a  barcoded 
discount.  Pieces  eligible  for  a  barcoded 
discount  are  also  subject  to  a  residual 
shape  surcharge  under  5.5.  Pieces 
mailed  at  Enhanced  Carrier  Route  or 
Nonprofit  Enhanced  Carrier  route  rates 
are  not  eligible  for  a  barcoded  discount. 

5.5  Residual  Shape  Surcharge 

Mail  that  is  prepared  as  a  parcel  or  is 
not  letter-size  or  flat-size  as  defined  in 
C050  is  subject  to  a  residual  shape 
surcharge.  There  is  one  surcharge  for 
mail  entered  at  Regular  or  Nonprofit 
rates  and  a  different  surcharge  for  mail 
entered  at  Enhanced  Carrier  Route  or 
Nonprofit  Enhanced  Carrier  Route  rates. 

[Redesignate  E61 2.4.4  as  5.6,  amend 
to  provide  for  the  residual  shape 
surcharge,  and  to  add  as  the  first 
sentence  the  first  sentence  of  previous 
E612.4.5  to  read  as  follows:] 

5.6  Net  Postage 

Postage  is  computed  at  the  applicable 
rates  on  the  entire  mciiling  to  be  mailed 
at  one  time.  The  net  postage  rate  that 
•must  be  paid  is  either  the  applicable 
minimum  per  piece  rate  or  the  piece/ 
pound  rate,  as  reduced  by  any  discounts 
for  which  the  piece  is  eligible,  and/or  as 
increased  by  any  surcharge  to  which  the 
piece  is  subject.  The  net  postage  rate  is 
commonly  designated  by  the  name  of 
the  primary  rate  category  or  discount 
(e.g..  Enhanced  Carrier  Route  rate, 
automation  letter  rate,  automation  flat 
rate,  Presorted  rate). 

[Remove  E612.4.5.] 

[Remove  E612.4.6.  This  section  is  no 
longer  needed  because  all  Package 
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Services  mail  may  now  weigh  less  than 
16  ounces.] 

[Add  new  heading  6.0  to  read  as 
follows:] 

6.0    FEES 

[Redesignate  E612.4.7  as  E610.6.1  and 
amend  to  change  "Standard  Mail  (A)"  to 
"Standard  Mail";  no  other  changes  to 
text.) 

[Redesignate  E611.1.6  as  6.2;  and 
amend  by  adding  "(R900)"  at  the  end  of 
the  sentence;  no  other  changes  to  text.] 

[Remove  current  E611.1.7  and  1.8.] 

[Redesignate  E612.4.8  as  E610.7.0  and 
amend  to  change  "Standard  Mail  (A)"  to 
"Standard  Mail";  no  other  changes  to 
text.] 

[Redesignate  E612.4.9  as  E610.8.0, 
amend  to  change  "Standard  Mail  (A)"  to 
"Standard  Mail,"  amend  redesignated 
8.0c  for  clarity,  amend  redesignated  8.0e 
to  provide  for  use  of  detached  address 
labels  as  previously  provided  in 
E611.1.7,  amend  redesignated  8.0g  to 
incorporate  former  E611.1.8,  redesignate 
8.0J  as  8.0k,  and  add  new  8.0j  to  read 
as  follows:] 

8.0    PREPARATION 

Each  Standard  Mail  mailing  is  subject 
to  these  general  standards: 

a.  All  pieces  in  a  mailing  must  be  of 
the  same  processing  category,  except 
that  irregular  and  machinable  parcels 
may  be  commingled  in  5-digit  sacks  or 
on  5-digit  pallets. 

b.  Each  mailing  must  contain  at  least 
200  pieces  or  50  pounds  of  pieces.  See 
E620  for  volume  requirement  eligibility 
unique  to  Presorted  Standard  rate 
mailings.  Other  volume  standards  also 
can  apply,  based  on  the  rate  claimed. 

c.  For  letter-size  and  flat-size  mail,  all 
pieces  in  an  automation  mailing  must  be 
eligible  for  an  automation  rate.  Separate 
automation  and  Presorted  rate  mailings 
of  flats  may  be  co-sacked  under  M910. 
Separate  automation.  Presorted,  and 
Enhanced  Carrier  Route  mailings  of  flats 
may  be  co-containerized  under  M920, 
M930  or  M940. 

d.  All  pieces  in  a  mailing  must  be 
sorted  together  and  marked  under  the 
standards  for  the  rate  claimed. 

.e.  Each  piece  must  bear  the 
addressee's  name  and  delivery  address, 
including  the  correct  ZIP  Code  or  ZIP+4 
code,  unless  an  alternative  address 
format  is  used  subject  to  A040. 
Detached  address  labels  may  be  used 
subject  to  A060.  Pieces  in  automation 
rate  mailings,  upgradable 
nonautomation  rate  pieces,  or  pieces 
prepared  with  detached  address  labels 
are  subject  to  additional  standards. 

f.  Postage  must  be  paid  under  P600 
with  precanceled  stamps,  postage  meter, 
or  permit  imprint. 


g.  A  postage  statement,  completed  and 
signed  by  the  mailer,  using  the  correct 
USPS  form  or  an  approved  facsimile, 
must  be  submitted  with  each  mailing.  In 
addition,  mailings  must  be  documented 
under  P012  and  the  standards  for  the 
rate  claimed. 

h.  Each  piece  must  meet  the  standards 
for  any  other  rate  or  discount  claimed. 

i.  Any  POSTNET  barcode  on  a 
mailpiece  must  be  correct  for  the 
delivery  address  and  must  meet  the 
standards  in  C840  and  A950. 

j.  Any  postal  routing  code  bjircode  on 
a  machinable  parcel  must  be  correct  for 
the  delivery  address  and  must  meet  the 
standards  in  C850. 

k.  Mailings  must  be  deposited  at  a 
business  mail  entry  unit  of  the  post 
office  where  the  postage  permit  or 
license  is  held  and  the  aimual  bulk  fee 
paid,  unless  deposit  elsewhere  is 
permitted  by  standsird. 

[Redesignate  E612.4.10  as  E610.9.0 
and  revise  to  allow  use  of  certain  special 
services  for  matter  subject  to  the 
residual  shape  siucharge  and  to  specify 
the  conditions  for  such  use  to  read  as 
follows:] 

9.0  SPECL\L  SERVICES 

9.1  Eligible  Matter 

Standard  Mail  that  is  subject  to  the 
residual  shape  surcharge  (pieces 
prepared  as  parcels  or  that  are  not  letter- 
size  or  flat-size  as  defined  in  C050)  may 
receive  the  following  additional  special 
services  subject  to  the  standards  for  the 
special  service  and  upon  payment  of  the 
appropriate  special  service  fees:  bulk 
insurance  (S913),  return  receipt  for 
merchandise  (S917),  and  electronic 
option  Delivery  Confirmation  (S918).  No 
other  special  services  may  be  used  with 
Standard  Mail.  Standard  Mail  that  is 
letter-size  or  flat-size  (C050)  and  is 
prepared  as  letter-size  otjlat-size  mail  is 
not  eligible  for  any  special  services. 
Machinable  parcels  using  Bulk  Parcel 
Return  Service  are  not  eligible  for  any 
special  services.  Pieces  mailed  with 
detached  address  labels  under  A060  is 
not  eligible  for  any  special  services. 

9.2  Additional  Preparation 
Requirements 

Pieces  prepared  using  special  services 
must  bear  a  return  address  under  AOlO 
and  must  bear  an  ancillary  service 
endorsement  (FOlO)  that  results  in 
return  of  the  mailpiece  to  the  sender  if 
undeliverable  as  addressed  (Address 
Service  Requested,  Forwarding  Service 
Requested,  or  Return  Service 
Requested). 

[Revise  the  heading  of  E620  to  read  as 
follows:] 


E620    Presorted  Rates 

[Revise  the  heading  of  1.0  to  read  as 
follows:] 

1.0  BASIC  STANDARDS 

[Revise  the  heading  of  1.1  to  read  as 
follows:] 

1.1  General 

[Amend  1.1  by  replacing  in  the  first 
sentence  of  1.1  and  in  1.1b  "Standard 
Mail  (A)"  with  "Standard  Mail,"  and  by 
replacing  in  1.1a  "E611  and  E612"  with 
"E610";  no  other  changes  to  text.] 
***** 

[Amend  1.3  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  in  text.) 

***** 

[Redesignate  1.5  as  2.0  and  amend  the 
heading  by  removing  the  word 
"Presorted";  no  other  changes  to  text.] 

[Redesignate  1.6  as  3.0;  no  other 
changes  to  text.] 

[Add  4.0  to  read  as  follows:] 

4.0    BARCODED  DISCOUNT 

The  barcoded  discount  applies  to 
Presorted  rate  machinable  parcels 
(C050)  that  are  subject  to  the  residual 
shape  surcharge  in  3.0,  bear  a  correct, 
readable  barcode  under  C850  for  the  ZIP 
Code  shown  in  the  delivery  address; 
and  are  prepared  as  machinable  parcels 
under  M045  or  M610.  Machinable 
parcels  entered  at  the  DSCF  rates  are 
eligible  for  the  barcoded  discount  only 
if  prepared  in  5-digit  sacks  or  on  5-digit 
pallets  (i.e.,  are  not  prepared  in  ASF, 
BMC,  or  mixed  BMC  sacks  or  pallets). 
Machinable  parcels  claiming  the  DBMC 
rates  that  are  entered  at  an  ASF  are  not 
eligible  for  the  barcoded  discount 
except  that  mail  entered  at  the  Phoenix, 
AZ,  ASF  may  claim  the  barcoded 
discount  because  that  facility  uses 
barcode  scanning  equipment.  See  P600 
for  postage  payment  standards.   - 

[Redesignate  current  E630.1.0  through 
E630.7.0  as  E711  through  E715,  as 
directed  later  in  this  document.] 

[Add  new  E630  to  read  as  follows:] 

E630    Enhanced  Carrier  Route  Rates 
1.0    BASIC  STANDARDS 

[Redesignate  E620.2.1  as  E630.1.1  and 
amend  1.1a  by  changing  "E611  and 
E612"  to  "E610";  no  other  changes  to 
text.) 

[Redesignate  E610.2.2  through  2.7  as 
E630.1.2  through  1.7,  respectively.] 
[Add  new  heading  2.0  to  read  as 
follows:] 

2.0    Rates 

[Redesignate  E620.2.8  through 
E620.2.10  as  E630.2.1  through 
E630.2.3 respectively  and  amend 
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redesignated  2.3  by  changing  "2.6  and 
2.7"  to  "1.6  and  1.7";  no  other  changes 
to  text.) 

***** 

[Amend  the  heading  of  E640  by 
removing  "Standard  Mail  (A)"  to  read  as 
follows:] 

E640    Automation  Rates 

1.0  REGULAR  AND  NONPROFIT 
RATES 

1.1  All  Pieces 

[Amend  the  introductory  sentence  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  amend  1.1a  by 
replacing  "E611  and  E612"  with 
"E610,"  no  other  changes  to  text.] 


2.0  ENHANCED  CARRIER  ROUTE 
RATES 

2.1  All  Pieces 

[Amend  2.1a  by  replacing  "E611  and 
E612"  with  "E610,"  no  other  changes  to 
text.] 

***** 

E650    Destination  Entry 

[Remove  the  heading  "E651,  Regular, 
Nonprofit,  and  Enhanced  Carrier  Route 
Standard  Mail."] 

1.0    BASIC  STANDARDS 

[Amend  1.1  by  replacing  "E611  and 
E612"  with  "E610';  no  other  changes  to 
text.] 

•        *        »        *        » 

[Amend  1.4  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail."] 

[Amend  1.5  by  replacing  "P750"  with 
"P950."] 

***** 

2.0    VERIFICATION 

***** 

[Amend  2.2  by  replacing  "P750"  with 
"P950."] 

***** 

3.0    DEPOSIT 

***** 

[Amend  3.3d  by  changing  "Standard 
Mail  (A)"  to  "Standard  Mail"  and  by 
changing  "Standard  Mail  (B)"  to 
"Package  Services  mail."] 

***** 

[Amend  3.10  by  changing  "Standard 
Mail  (A)"  to  "Standard  Mail."] 

***** 

7.0    DDU  DISCOUNT 

[Amend  7.1  by  changing  "Standard 
Mail  (A)"  to  "Standard  Mail."] 

***** 

[Redesignate  E652  as  E751.  Amend 
E751  as  specified  later  in  this 
docimient.] 


E670    Nonpmfit  Standard  Mail 

1.0    BASIC  STANDARDS 

***** 

[Amend  1.2  by  replacing  "P750"  with 
"P950."] 

[Amend  1.3  by  replacing  "E611  and 
E612"  with  "E610."] 

***** 

3.0    QUALIFIED  POLITICAL 
COMMITTEES  AND  STATE  OR  LOCAL 
VOTING  REGISTRATION  OFFICL\LS 
***** 

[Amend  3.3  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail."] 
***** 

5.0    EUGIBLE  AND  INEUGIBLE 
MATTER 

***** 

[Amend  5.4d(2)  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail."] 

***** 

[Amend  5.6a  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail."] 

***** 

[Amend  5.12  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail."] 

***** 

9.0    MAILING  WHILE  APPLICATION 
PENDING 

***** 

[Amend  9.2  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail."] 


[Add  new  E700  as  follows:] 
E700    Package  Services  Mail 

[Matter  pertaining  to  only  Package 
Services  (formerly  Standard  Mail  (B))  in 
current  E611  and  E613  has  been 
consolidated,  reorganized,  and  added  as 
new  E710.  Unless  otherwise  indicated 
by  the  amend/revise  instructions  below, 
there  are  no  changes  to  the  content  of 
these  sections.  They  are  reproduced 
here  to  assist  in  imderstanding  the  new 
organization.] 

E710    Basic  Standards 

1.0  BASIC  INFORMATION 

[Redesignate  E611.1.1  as  E710.1.1  and 
amend  by  replacing  "Standard  Mail" 
with  "Package  Services"  and  including 
Package  Services  subclasses  to  read  as 
follows:] 

1.1  Definition 

Package  Services  mail  consists  of 
mailable  matter  that  is  neither  mailed  or 
required  to  be  mailed  as  First-Class  Mail 
nor  entered  as  Periodicals  (unless 
permitted  or  required  by  standard). 
Package  Services  mail  includes  matter 
formerly  classified  as  Standard  Mail  (B). 


There  are  four  subclasses  of  Package 
Services  mail:  Parcel  Post.  Bound 
Printed  Matter,  Media  Mail  (formerly 
Special  Standard),  and  Library  Mail. 
Information  on  specific  eligibility 
requirements  to  qualify  for  rates  under 
each  of  the  four  subclasses  is  found  in 
E711,  E712,  E713,  and  E714. 

[Redesignate  E613.1.0  as  E710.1.2  and 
amend  by  eliminating  the  minimum 
weight  of  1  pound  and  replacing 
"Special  Standard  Mail"  with  "Media 
Mail"  to  read  as  follows:] 

1.2  Weight 

There  is  no  minimum  weight  for 
Package  Services.  A  single  piece  of 
Parcel  Post,  Media  Mail,  and  Library 
Mail  can  weigh  no  more  than  70 
pomids.  A  single  piece  of  Bound  Printed 
Matter  can  weigh  no  more  than  15 
poiuids. 

[Redesignate  existing  E611.1.2  as 
E710.1.3  and  amend  by  changing  the 
class  name  fi'om  "Standard  Mail"  to 
"Package  Services"  and  by  deleting 
references  to  electronic  documents  to 
read  as  follows;) 

1.3  Postal  Inspection 

Package  Services  mail  is  not  sealed 
against  postal  inspection.  Regardless  of 
physical  closure,  the  mailing  of  articles 
at  Package  Services  rates  constitutes 
consent  by  the  mailer  to  postal 
inspection  of  the  contents. 

[Redesignate  existing  E611.1.3  as 
E710.1.4  and  amend  by  changing 
"Standard  Mail  (A)"  to  "Standard  Mail" 
in  1.4 j;  no  other  changes  to  text.) 

[Redesignate  existing  E6 11. 1.4  as 
E710.1. 5  and  amend  by  replacing 
"Standard  Mail"  with  "Package 
Services";  no  other  changes  to  text.] 

[Redesignate  existing  E61 1.1.5  as 
E710.1.6  and  remove  references  to 
"Standard  Mail  (A)"  and  "Standard 
Mail"  to  read  as  follows:] 

l.e    Incidental  First-Class  Attachments 
and  Enclosures 

Incidental  First-Class  matter  may  be 
enclosed  in  or  attached  to  any  Package 
Services  piece  without  payment  of  First- 
Class  postage.  An  incidental  First-Class 
attachment  or  enclosure  must  be  matter 
that,  if  mailed  separately,  would  require 
First-Class  postage,  is  closely  associated 
with  but  secondary  to  the  host  piece, 
and  is  prepared  so  as  not  to  interfere 
with  postal  processing.  An  incidental 
First-Class  attachment  or  enclosure  may 
be  a  bill  for  the  product  or  publication, 
a  statement  of  account  for  past  products 
or  publications,  or  a  personal  message 
or  greeting  included  with  a  product, 
publication,  or  parcel.  Postage  at  the 
Package  Services  rate  for  the  host  piece 
is  based  on  the  combined  weight  of  the 
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host  piece  and  the  incidental  First-Class 
attachment  or  enclosure. 

[Redesignate  E613.2.0  as  £710.2.0.) 

2.0    ZONED  RATES 

[Redesignate  existing  E613.2.1  as 
E71 0.2.1  and  amend  by  replacing 
"Standard  Mail"  with  "Package 
Services";  no  other  changes  to  text.) 

[Redesignate  existing  E6 13. 2. 2  as 
E710.2.2.  amend  by  changing  "Standard 
Mail"  to  "Package  Services"  in  the  first 
sentence,  and  amend  2.2c  by  inserting 
"Parcel  Post  Intra-BMC"  to  read  as 
follows:] 

2.2    Redirected  Mailings 

A  mailer  who  presents  large  mailings 
of  zoned  Package  Services  mail  may  be 
authorized  or  directed  to  deposit  such 
mailings  at  another  postal  facility  when 
processing  or  logistics  make  such  an 
alternative  desirable  for  the  USPS, 
subject  to  these  conditions: 

a.  Zoned  postage  need  not  be 
recomputed  if  both  the  original  post 
office  of  mailing  and  the  alternative 
facility  use  the  same  zone  chart  for 
computing  zoned  postage,  based  on  the 
3-digit  prefix  of  their  ZIP  Codes. 

b.  Postage  must  be  recomputed  on 
pieces  in  mailings  redirected  to  a  postal 
facility  that  uses  a  different  zone  chart 
for  computing  zoned  postage. 

c.  Postage  for  pieces  claimed  at  the 
Parcel  Post  Intra-BMC  local  zone  rates 
must  be  recomputed  at  the  applicable 
zone  rate  for  the  alternative  postal 
facility.  Postage  also  may  be  recomputed 
for  other  pieces  that  are  ineligible  for 
the  Parcel  Post  Intra-BMC  local  zone 
rates  but  could  become  eligible  at  the 
postal  facility  to  which  the  mailing  is 
redirected. 

[Redesignate  existing  E613.2.3  as 
E710.2.3  and  amend  by  changing 
"Standard  Mail"  to  "Package  Services"; 
no  other  changes.) 

[Redesignate  E613.3.0  as  E710.3.0  and 
revise  to  read  as  follows:] 

3.0  ADDRESSING 

3.1  Delivery  and  Return  Address 

All  Package  Services  mail  must  bear 
a  delivery  address.  Except  for  single- 
piece  rate  Parcel  Post,  the  delivery 
address  on  each  piece  must  include  the 
correct  ZIP  Code  or  ZIP+4  code. 
Alternative  address  formats  or  detached 
address  labels  may  be  used,  subject  to 
A040  or  A060.  All  Package  Services 
mail  must  bear  the  sender's  return 
address. 

[Redesignate  E611.1.6  as  E710.3.2  and 
amend  title  by  adding  "Fees"  to  read  as 
follows:] 


3.2    Address  Correction  Fees 

The  fee  for  manual  or  automated 
address  correction  service  is  charged  per 
notice  issued  (R700). 

[Redesignate  E611.1.8  as  E710.4.0  and 
amend  for  clarity  to  read  as  follows:] 

4.0    DOCUMENTATION 

Each  mailing  must  be  accompanied  by 
a  correct,  completed  USPS  postage 
statement  form,  or  approved  facsimile, 
signed  by  the  mailer.  A  postage 
statement  is  not  required  for  a  Package 
Services  mailing  when  the  correct 
postage  at  the  single-piece  rate  is  affixed 
to  each  piece.  Additional  supporting 
documentation  may  be  required  by  the 
standards  for  the  rate  claimed  or  postage 
payment  method  used. 

[Add  new  E711  to  read  as  follows:] 

E71 1     Parcel  Post 

[Redesignate  E630.1.0  as  E711.1.0  and 
revise  to  read  as  follows:] 

1.0    DEFINITION 

Parcel  Post  (including  Parcel  Select)  is 
Package  Services  mail  that  is  not  mailed 
as  Boimd  Printed  Matter,  Media  Mail,  or 
Library  Mail.  Any  Package  Services 
matter  may  be  mailed  at  Parcel  Post 
rates,  subject  to  the  basic  standards  in 
E710. 

[Add  new  E71 1.2.0  to  read  as 
follows:) 

2.0  BASIC  STANDARDS 

[Redesignate  E630.1.2  as  E711.2.1  and 
change  "Standard  Mail  (A)"  to 
"Standard  Mail"  and  change  reference 
"E611"  to  "E710"  to  read  as  follows:] 

2.1  Enclosures 

Parcel  Post  (including  Parcel  Select) 
may  contain  any  printed  matter 
mailable  as  Standard  Mail,  in  addition 
to  the  enclosiu^s  and  additions  listed  in 
E710. 

[Redesignate  E630.1.3  as  E711.2.2  and 
amend  to  add  the  Intra-BMC  and  Parcel 
Select-DBMC  nonmachinable  surcharges 
to  read  as  follows:] 

2.2  Rate  Eligibility 

There  are  five  Parcel  Post  (including 
Parcel  Select)  rate  categories:  Intra-BMC, 
Inter-BMC,  destination  bulk  mail  center 
(DBMC),  destination  sectional  center 
facility  (DSCF),  and  destination  delivery 
unit  (DDU).  Destination  entry  rates  are 
named  Parcel  Select.  Intra-BMC  and 
Inter-BMC  Parcel  Post  rates  and  DBMC 
Parcel  Select  rates  are  calculated  based 
on  the  zone  to  which  the  parcel  is 
addressed  and  the  weight  of  the  parcel. 
DSCF  and  DDU  Parcel  Select  rates  are 
calculated  based  on  the  weight  of  the 
parcel.  Generally,  Intra-BMC  rates  apply 
to  parcels  mailed  and  deUvered  withii 


the  same  BMC  service  area  and  Inter- 
BMC  rates  apply  to  parcels  mailed  in 
one  BMC  service  area  and  delivered  in 
a  different  BMC  service  area.  Specific 
standards  for  Inter-BMC  and  Intra-BMC 
rates  and  applicable  discounts  are 
described  below.  Generally,  to  qualify 
for  the  Parcel  Select  DBMC,  DSCF,  or 
DDU  rates,  mailers  must  enter  their 
parcels  at  the  destination  BMC,  SCF,  or 
delivery  unit  postal  facility  that  will 
process  or  deliver  the  parcels.  (See  E750 
for  destination  entry  requirements.) 
Inter-BMC,  Intra-BMC,  and  Parcel 
Select-DBMC  Parcel  Post  is  subject  to  a 
nonmachinable  surcharge  if  the  criteria 
specified  in  C050.4.1  for  machinable 
parcels  are  not  met.  Additional 
requirements  for  Parcel  Post  rates  and 
discounts  are  as  follows: 

a.  Intra-BMC  rates  apply  to  all  Parcel 
Post  that  originates  and  destinates  in  the 
service  area  of  the  same  BMC  or  ASF. 
Intra-BMC  rates  also  apply  to  Parcel 
Post  that  originates  and  destinates  in  the 
same  state  for  Alaska  and  Hawaii  and  in 
the  same  territory  for  Puerto  Rico.  See 
Exhibit  2.2.  Nonmachinable  pieces 
(C050.4.1  and  C700)  mailed  at  Intra- 
BMC  rates  are  subject  to  a 
nonmachinable  surcharge  in  addition  to 
the  postage  rate. 

b.  Inter-BMC  rates  apply  to  all  Parcel 
Post  that  originates  in  the  service  area 
of  a  BMC  or  ASF  or  in  Alaska,  Hawaii, 
or  Puerto  Rico  and  destinates  outside 
that  area,  state,  or  territory. 
Nonmachinable  pieces  (C050.4.1  and 
C700)  mailed  at  Inter-BMC  rates  are 
subject  to  a  nonmachinable  siurharge  in 
addition  to  the  postage  rate. 

c.  Parcel  Post  for  which  OBMC 
Presort,  BMC  Presort,  and  barcoded 
discoimts  are  claimed  and  Parcel  Post 
that  is  mailed  at  a  destination  entry  rate 
(Parcel  Select-DBMC,  -DSCF,  -DDU 
(£751))  must  be  part  of  a  mailing  of  50 
or  more  Parcel  Post  rate  pieces. 
Eligibihty  for  one  of  those  rates  or 
discoimts  does  not  require  a  separate  50 
qualifying  pieces  per  rate  or  per 
discount.  Eligibility  for  more  than  one 
of  those  rates  or  discounts  in  the  same 
Parcel  Post  mailing  is  possible,  provided 
there  are  a  total  of  at  least  50  pieces  of 
mail  qualifying  for  any  or  all  Parcel  Post 
rates  in  the  mailing  and  all  other 
preparation  and  eligibility  requirements 
for  the  rates  or  discounts  are  met. 

d.  The  BMC  Presort  per  piece 
discount  applies  to  pieces  of  inter-BMC 
Parcel  Post  sorted  to  BMC  destinations 
under  L601  for  machinable  pieces  and 
sorted  to  BMC  and  ASF  destinations  for 
nonmachinable  pieces  under  L605.  To 
qualify,  machinable  pieces  must  be 
placed  in  pallet  boxes  on  pallets,  and 
nonmachinable  pieces  must  be  placed 
directly  on  pallets  imder  M041  and 
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M045.  The  mail  must  be  entered  at  a 
postal  facility  that  is  not  a  BMC  and 
must  be  part  of  a  mailing  containing  50 
or  more  Parcel  Post  rate  pieces. 

e.  The  origin  bulk  mail  center  (OBMC) 
Presort  per  piece  discount  applies  to 
pieces  of  Inter-BMC  Parcel  Post  sorted 
to  BMC  destinations  under  L601  for 
machinable  pieces  and  sorted  to  BMC 
and  ASF  destinations  for 
nonmachinable  pieces  under  L605.  To 
qualify,  machinable  pieces  must  be 
placed  in  pallet  boxes  on  pallets;  and 
nonmachinable  pieces  must  be  placed 
directly  on  pallets  under  M041  and 
M045.  The  mail  must  be  entered  at  a 


BMC  listed  in  L601  and  must  be  part  of 
a  mailing  containing  50  or  more  Parcel 
Post  rate  pieces. 

f.  The  barcoded  discount  applies  to 
Parcel  Post  (including  Parcel  Select) 
machinable  parcels  {C050.4.1)  that  bear 
a  correct,  readable  barcode  under  C850 
for  the  ZIP  Code  of  the  delivery  address; 
are  part  of  a  mailing  of  50  or  more 
Parcel  Post  (including  Parcel  Select)  rate 
pieces;  are  not  mailed  at  the  DSCF  or 
DDU  rates;  and.  if  claiming  the  DBMC 
rates,  are  not  entered  at  an  ASF.  An 
exception  is  that  properly  prepared 
machinable  pieces  of  DBMC  rate  mail 
entered  at  the  Phoenix,  AZ.  ASF  may 

Exhibit  2.2.— BMC/ASF  Service  Areas 


claim  the  barcoded  discount  because 
that  facility  uses  barcode  scaiming 
equipment. 

g.  The  applicable  oversized  rate 
applies  to  pieces  that  measure  over  108 
inches  but  that  are  not  more  than  1 30 
inches  in  combined  length  and  girth. 

h.  The  balloon  rate  applies  to  pieces 
that  measure  over  84  indies  but  that  are 
not  more  than  108  inches  in  combined 
length  and  girth  and  also  weigh  less 
than  15  pounds;  they  are  subject  to  the 
rate  equal  to  that  of  a  15 -pound  parcel 
for  the  zone  to  which  the  parcel  is 
addressed. 


Service  area 


BMC; 

New  Jersey 

Springfield 

Philadelphia  

Pittsburgh 

Washington  

Greenstxjro 

Cincinnati  

Atlanta 

Jacksonville  

Memphis  

St.  Louis 

Detroit 

Chicago 

Minneapolis/St.  Paul 

Des  Moines 

Kansas  City  

Denver 

Dallas 

Seattle 

Los  Angeles 

San  Francisco 

ASF; 

Buffalo 

Fargo  

Sioux  Falls „ 

Billings  

Oklahoma  City  

Salt  Lake  City  

Phoenix  

Albuquerque  

Other: 

Puerto  Rkx) 

Hawaii  

Alaska 


ZIP  Code  areas  served 


005,  068-079,  085-098,  100-119,  124-127,  340. 
010-067,  120-123,  128,  129. 
080-084,  137-139,  169-199. 
150-168,  260-266,  439-447. 
200-212,  214-239,  244,  254,  267,  268. 
240-243,  245-249,  270-297,  376. 

250-253,  255-259,  400-418,  421,  422,  425-427,  430-433,  437,  438,  448-462 
469-474. 

298,  300-312,  317-319,  350-352,  354-368,  373,  374,  377-379,  399. 

299,  313-316,  320-339,  341,  342.  344,  346,  347,  349. 

36^372,  375,  380-397,  700,  701,  703-705,  707,  708,  713,  714.  716.  717.  719- 

729. 
420,  423,  424,  475-479,  614-620,  622-631,  633-639. 
434-436,  465-468,  480-497. 

463,  464,  530-532,  534,  535,  537-539,  600-61 1,613. 
498,  499,  540-551,  553-564,  566. 
500-516,  520-528,  612,  680,  681,  683-689. 
640,  641,  644-658,  660-662,  664-679,  739. 
690-693,  800-816,  820.  622-831 . 
706,  710-712,  718,  733,  747,  750-799,  885. 
835,  838,  970-978,  980-986,  988-994. 
889-891 ,  893,  900-908,  910-928,  930-935. 
894.  895,  897,  936-966. 

130-136,  140-149. 

565,  567,  580-588. 

570-577. 

590-599,  821 . 

730,  731,  734-738,  740,  741,  743-746,  748,  749. 

832-834,  836,  837,  840-847,  898,  979. 

850,  852,  853,  855-857,  859,  860,  863,  864. 

865,  870-875,  877-884. 

006-009. 
967-969. 
995-999. 


[Redesignate  E630.1.5  as  E711.2.3  and 
change  the  reference  in  the  last  sentence 
to  R700;  no  other  changes  to  text.] 

***** 

[Redesignate  E630.2.0  as  E712  and 
revise  in  its  entirety  as  follows:] 


E712    Bound  Printed  Matter 

1.0  BASIC  STANDARDS 

1.1  Description 

Bound  Printed  Matter  (BPM)  is  a 
subclass  of  Package  Services.  BPM  must: 

a.  Meet  the  basic  standards  for 
Package  Services  mail  in  E710. 

b.  Weigh  no  more  than  15  pounds. 

c.  Consist  of  advertising,  promotional, 
directory,  or  editorial  material  (or  any 
combination  of  such  material). 


d.  Be  securely  boimd  by  permanent 
fastenings  such  as  staples,  spiral 
binding,  glue,  or  stitching.  Loose-leaf 
binders  and  similar  fastenings  are  not 
considered  permanent. 

e.  Consist  of  sheets  of  which  at  least 
90%  are  imprinted  by  any  process  other 
than  handwriting  or  typewriting  with 
words,  letters,  characters,  figtires,  or 
images  (or  any  combination  of  them). 

f.  Not  have  the  nattire  of  personal 
correspondence. 


g.  Not  be  stationery,  such  as  pads  of 
blank  printed  forms. 

1.2  Enclosures 

In  addition  to  the  basic  standards  in 
E710,  BPM  may  have  the  following 
additions  and  enclosures: 

a.  Any  printed  matter  mailable  as 
Standard  Mail. 

b.  A  merchandise  sample  attached  to 
a  bound  page  or  to  a  permissible  loose 
enclosure,  if  the  sample  represents  only 
an  incidental  portion  of  the  BPM  piece 
and  if  the  sample  is  not  provided 
exclusively  or  primarily  as  a  premium 
or  an  inducement  promoting  the  sale  of 
the  BPM  piece.  The  sample  may  be 
identified  as  a  "free  gift"  when  it  is 
clear  that  the  seunple  is  offered  to  the 
addressee  to  market  the  gift  product; 
such  marketing  may  also  promote  the 
sale  of  the  BPM. 

1.3  Nonidentical- Weight  Pieces 

Mailings  may  contain  nonidentical- 
weight  pieces  only  if  the  correct  postage 
is  affixed  to  each  piece  or  if  the  RCSC 
serving  the  post  office  of  mailing  has 
authorized  payment  of  postage  by 
permit  imprint  under  P910  or  P930. 

1.4  POSTNET  Barcodes  on  Flats 

Addresses  on  BPM  flats  may  include 
an  accurate  ZIP+4  or  delivery  point 
barcode  that  meets  the  standards  in 
C840.  There  are  no  automation 
discounts  for  BPM  flats.  Pieces  within  a 
package  must  be  either  100  percent 
barcoded  or  nonbarcoded. 

2.0    RATES 

BPM  rates  are  based  on  the  weight  of 
a  single  addressed  piece  or  1  pound, 
whichever  is  higher,  and  the  zone 
(where  applicable)  to  which  the  piece  is 
addressed.  Rate  categories  are  as 
follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  BPM  not  mailed  at  the 
Presorted  rate  or  Carrier  Route  rate. 

b.  Presorted  Rate.  The  Presorted  rate 
applies  to  BPM  prepared  in  a  mailing  of 
at  least  300  pieces,  prepared  and 
presorted  as  specified  in  M045  and 
M722. 

c.  Carrier  Route  Rate.  The  carrier 
route  rate  applies  to  BPM  prepared  in  a 
mailing  of  at  least  300  pieces  presorted 
to  carrier  routes,  prepared  and  presorted 
as  specified  in  M045  and  M723. 

d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  BPM  machinable 
parcels  (C050.4.1)  that  bear  a  correct, 
readable  barcode  under  C850  for  the  ZIP 
Code  of  the  delivery  address  and  are 
part  of  a  single-piece  rate  mailing  of  50 
or  more  BPM  pieces  or  are  part  of  a 
Presorted  rate  mailing  of  at  least  300 
BPM  pieces.  Matter  mailed  at  Presorted 


rates  must  be  prepared  under  the 
machinable  parcel  preparation 
standards  in  M045  and  M720.  The 
barcoded  discoiuit  is  not  available  for 
pieces  mailed  at  Presorted  DDU  or  DSCF 
rates,  or  for  Presorted  DBMC  rate 
mailings  entered  at  an  ASF  other  than 
Phoenix,  AZ,  ASF.  Carrier  Route  rate 
mail  is  not  eligible  for  the  barcoded 
discount. 

3.0  ADDITIONAL  STANDARDS  FOR 
PRESORTED  RATES 

3.1  ZIP  Code  Acciiracy 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at 
Presorted  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  using  a  USPS-approved 
method.  The  mailer  must  certify  that 
this  standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  a  specific  list 
or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  during  the  12-month  period 
after  its  most  recent  update. 

3.2  Preparation 

Pieces  claiming  the  Presorted  rates 
must  be  prepared  under  the  applicable 
standards  in  M045  or  M722. 

4.0  ADDITIONAL  STANDARDS  FOR 
CARRIER  ROUTE  RATES 

4.1  Carrier  Route  Information 

Except  for  mailings  prepared  with  a 
simplified  address  format  imder  A040, 
carrier  route  codes  must  be  applied  to 
mailings  using  CASS-certified  software 
and  the  current  USPS  Carrier  Route 
Product,  or  another  AIS  product 
containing  carrier  route  information, 
subject  to  A930  and  A950.  The  carrier 
route  information  must  be  updated 
within  90  days  before  the  mailing  date. 

4.2  Preparation 

Pieces  claiming  the  carrier  route  rates 
must  be  prepared  under  the  applicable 
standards  in  M045  or  M723. 

5.0    ADDITIONAL  STANDARDS  FOR 
DESTINATION  ENTRY  RATES 

Eligibility  standards  for  Presorted  and 
Carrier  Route  Destination  Delivery  Unit 
(DDU)  rates.  Destination  Sectional 
Center  Facility  (DSCF)  rates,  and 
Destination  Bulk  Mail  Center  (DBMC) 
rates  are  in  E752. 

6.0    ADDITIONAL  STANDARDS  FOR 
BEDLOADED  MAILINGS 

Bedloaded  packages  are  permitted 
only  when  prepared  for  and  entered  at 
DDU  rates.  If  prepared,  bedloaded 


packages  of  BPM  are  required  to  be 
prepared  under  the  sortation  standards 
for  flats  or  irregular  parcels,  as 
applicable,  and  are  not  eligible  for 
barcoded  discoimts. 
***** 

[Add  new  E713  as  follows:] 

E713    Media  Mail 

[Redesignate  E630.3.1  as  E713.1.0  and 
change  the  heading,  class,  subclass 
names,  section  order,  and  references  to 
read  as  follows:] 

1.0    RATE  EUGIBILnT 

Media  Mail  is  Package  Services  matter 
that  meets  the  standards  in  E710  and 
those  below.  Media  Mail  rates  are  based 
on  the  weight  of  the  piece  vdthout 
regard  to  zone.  The  rate  categories  and 
discounts  are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  Media  Mail  not  mailed  at 
a  5-digit  or  BMC  presort  rate. 

b.  5-Digit  Presort  Rate.  The  5-digit 
Presort  rate  applies  to  a  mailing  of  at 
least  500  pieces  of  Media  Mail  that 
meets  the  other  requirements  of  4.0  and 
that  is  prepared  and  presorted  to  5-digit 
ZIP  Codes  as  specified  in  M730  or  M041 
and  M045. 

c.  BMC  Presort  Rate.  The  BMC  Presort 
rate  applies  to  a  mailing  of  at  least  500 
pieces  of  Media  Mail  that  meets  the 
other  requirements  of  4.0  and  that  is 
prepared  and  presorted  to  bulk  mail 
centers  as  specified  in  M730  or  M041 
and  M045. 

d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  Media  Mail 
machinable  parcels  (C050)  fliat  are 
included  in  a  mailing  of  at  least  50 
pieces  of  Media  Mail.  The  pieces  must 
be  entered  either  at  single-piece  rates  or 
BMC  presort  rates  and  bear  a  correct, 
readable  barcode  for  the  ZIP  Code 
shown  in  the  delivery  address  as 
required  by  C850.  The  barcoded 
discount  is  not  available  for  pieces 
mailed  at  Media  Mail  5-digit  Presort 
rates. 

[Add  new  E713.2.0  to  read  as 
follows:] 

2.0    QUALIFICATION 

[Redesignate  E630.3.2  as  E713.2.1  and 
change  the  subclass  name  to  Media 
Mail;  no  other  changes  to  text.] 

[Redesignate  E630.3.3  as  E713.2.2, 
change  the  class  name  from  "Standard 
Mail  (A)"  to  "Standard  Mail"  and  the 
subclass  name  to  Media  Mail;  no  other 
changes  to  text.] 

[Redesignate  E630.3.4  as  E713.2.3  and 
change  the  subclass  name  and  cross 
references  to  read  as  follows:] 
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2.3  Enclosures  in  Books 

Enclosures  in  books  mailed  at  Media 
Mail  rates  are  subject  to  these  additional 
standards: 

a.  Either  one  envelope  or  one 
addressed  postcard  may  be  bound  into 
the  pages  of  a  book.  If  also  serving  as  an 
order  form,  the  envelope  or  card  may  be 
in  addition  to  the  order  form  permitted 
by  2.3b. 

b.  One  order  form  may  be  bound  into 
the  pages  of  a  book.  If  also  serving  as  an 
envelope  or  postcard,  the  order  form 
may  be  in  addition  to  the  envelope  or 
card  permitted  by  2.3a. 

c.  Announcements  of  books  may 
appear  as  book  pages.  These 
announcements  must  be  incidental  and 
exclusively  devoted  to  books,  without 
extraneous  advertising  of  book-related 
or  other  materials  or  services. 
Announcements  may  fully  describe  the 
conditions  and  methods  of  ordering 
books  and  may  contain  ordering 
instructions  for  use  with  a  separate 
order  form.  Up  to  three  of  these 
announcements  may  contain  as  part  of 
their  format  a  single  order  form,  which 
may  also  serve  as  a  postcard.  The  order 
forms  permitted  with  these 
annoimcements  are  in  addition  to,  and 
not  in  place  of,  order  forms  that  may  be 
enclosed  under  2.3a  or  2.3b. 

[Redesignate  E630.4.0  as  E713.3.0  and 
change  the  subclass  name  to  read  as 
follows:) 

3.0    PRESORTED  MEDIA  MAIL 

(Redesignate  E630.4.1  as  E713.3.1  and 
change  the  subclass  name  and  change 
the  cross  reference  to  M730  from  M630; 
no  other  changes  to  text.) 

(Redesignate  E630.4.2  as  E713.3.2  and 
change  the  subclass  name;  no  other 
changes  to  text.] 

[Rodesignate  E630.4.3  as  E713.3.3  and 
change  the  subclass  name;  no  other 
changes  to  text.) 

[Redesignate  E630.4.4  as  E713.3.4  and 
eliminate  1 ,000  cubic  inches  as  a 
minimum  quantity  to  read  as  follows:] 

3.4  Definitions 

For  this  standard: 

a.  Full  sack  means  a  sack  containing 
at  least  eight  pieces  or  a  quantity  of 
pieces  weighing  from  20  to  70  poimds. 

b.  Substantially  full  sack  means  either 
at  least  four  pieces  or  a  quantity  of 
pieces  weighing  from  20  to  70  ponnds. 

[Redesignate  E630.4.5  as  E713.3.5, 
change  the  subclass  name,  change 
"bundles"  to  "packages,"  and  remove 
"1,000  cubic  inches"  to  read  as  follows:] 

3.5  5-Digit  Rate 

To  qualify  for  the  Media  Mail  5-digit 
presort  rate,  a  piece  must  be  in  a  mailing 
of  at  least  500  Media  Mail  pieces 


prepared  and  sorted  either  under  M730 
to  full  5-digit  sacks  or  under  M045  to  5- 
digit  pallets.  These  conditions  also 
apply: 

a.  Mailings  of  at  least  500 
nonmachinable  outside  parcels  may 
qualify  for  the  Media  Mail  5-digit 
presort  rate  if  prepared  to  preserve 
sortation  by  5-digit  ZIP  Code  as 
prescribed  by  the  postmaster  of  the 
mailing  office.  The  postmaster  may 
require  24-hour  notice  before  the 
mailing  is  presented. 

b.  Mailings  prepared  as  palletized 
packages  must  consist  of  5-digit 
packages,  each  containing  at  least  eight 
pieces  or  weighing  20  pounds, 
whichever  occurs  first.  No  package  may 
exceed  40  pounds.  If  there  are  more 
than  20  pounds  of  mail  to  a  5-digit 
destination,  the  mailer  must  prepare  the 
minimum  number  of  packages  that 
weigh  from  20  to  40  pounds  each. 

(Redesignate  E630.4.6  as  E713.3.6, 
change  the  subclass  name,  change 
"bundles"  to  "packages,"  and  remove 
"1,000  cubic  inches"  to  read  as  follows:] 

3.6    BMC  Rate 

To  qualify  for  the  Media  Mail  BMC 
presort  rate,  a  piece  must  be  in  a  mailing 
of  at  least  500  pieces  of  Media  Mail 
prepared  and  sorted  either  under  M730 
to  full  or  substantially  full  BMC  sacks  or 
to  BMC  pallets  under  M045.  These 
conditions  also  apply: 

a.  Mailings  of  at  least  500 
nonmachinable  outside  parcels  may 
qualify  for  the  Media  Mail  BMC  presort 
rate  if  prepared  to  preserve  sortation  by 
BMC  as  prescribed  by  the  postmaster  of 
the  mailing  office.  The  postmaster  may 
require  24-hour  notice  before  the 
mailing  is  presented. 

b.  Mailings  prepared  as  palletized 
packages  must  consist  of  BMC  packages, 
each  containing  at  least  eight  pieces  or 
weighing  20  poiuids.  whichever  comes 
first.  No  package  may  exceed  40 
pounds.  If  there  are  more  than  20 
poimds  of  mail  to  a  BMC  destination, 
the  mailer  must  prepare  the  minimum 
number  of  packages  that  weigh  from  20 
to  40  poimds  each. 

(Add  new  E714  as  follows:] 

E71 4    Library  Mail 

[Redesignate  E630.5.1  as  E714.1.0  and 
amend  by  changing  the  class  name  to 
read  as  follows:] 

1.0    RATE  EUGIBILITY 

Library  Mail  is  Package  Services 
matter  meeting  the  standards  in  E710 
and  those  below.  Library  Mail  rates  are 
based  on  the  weight  of  the  piece  without 
regard  to  zone.  The  rate  categories  and 
discounts  are  as  follows: 


a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  Library  Mail  not  mailed 
at  a  5-digit  or  BMC  rate. 

b.  5-Digit  Presort  Rate.  The  5-digit 
Presort  rate  applies  to  a  mailing  of  at 
least  500  pieces  of  Library  Mail  that 
meets  the  other  requirements  of  3.0  and 
is  prepared  and  presorted  to  5-digit  ZIP 
Codes  as  specified  in  M740  or  M041  and 
M045. 

c.  BMC  Presort  Rate.  The  BMC  Presort 
rate  applies  to  a  mailing  of  at  least  500 
pieces  of  Library  Mail  Aat  meets  the 
other  requirements  of  3.0  and  is 
prepared  and  presorted  to  bulk  mail 
centers  as  specified  in  M740  or  M041 
and  M045. 

d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  Library  Mail 
machinable  parcels  (C050)  that  are 
included  in  a  mailing  of  at  least  50 
pieces  of  Library  Mail.  The  pieces  must 
be  entered  either  at  single-piece  rates  or 
BMC  Presort  rates  and  bear  a  correct, 
readable  barcode  for  the  ZIP  Code 
shown  in  the  delivery  address  as 
required  by  C850.  The  barcoded 
discount  is  not  available  for  pieces 
mailed  at  Library  Mail  5-digit  Presort 
rates. 

(Add  new  E714.2.0  that  follows:] 

2.0  QUAUFICATION 

(Redesignate  E630.5.2  as  E714.2.1  and 
amend  the  heading  and  references  to 
read  as  follows:) 

2.1  Sender,  Recipient,  and  Contents 

Each  piece  must  show  in  the  address 
or  return  address  the  name  of  a  school, 
college,  university,  public  library, 
museum,  or  herbarium  or  the  name  of 
a  nonprofit  religious,  educational, 
scientific,  philanthropic  (charitable), 
agricultural,  labor,  veterans,  or  fraternal 
organization  or  association.  For  Library 
Mail  standards,  these  nonprofit 
organizations  are  defined  in  E670.  Only 
the  articles  described  in  2.2  and  2.3  may 
be  mailed  at  tlie  Library  Mail  rate. 

(Redesignate  E630.5.3  as  E714.2.2  and 
revise  the  heading  to  read  as  follows;  no 
change  to  text:] 

2.2  Qualified  Mailings  Between 
Entities 

[Redesignate  E630.5.4  as  E714.2.3  and 
revise  the  heading  to  read  as  follows;  no 
change  to  text.) 

2.3  Qualified  Mailings  "To"  or 
"From" 

[Redesignate  E630.5.5  as  E714.2.4  and 
change  the  cross  reference  from  E611  to 
E710;  no  other  changes  to  text.) 

(Redesignate  E630.5.6  as  E714.2.5  and 
change  the  cross  reference  from  E611  to 
E710;  no  other  changes  to  text.) 


(Redesignate  E630.6.0  as  E714.3.0  and 
change  the  cross  reference  from  M630  to 
M740;  no  other  changes  to  text.) 
***** 

[Redesignate  E630.7.0  as  new  E715.] 
E715    Bulk  Parcel  Post 

[Reserved] 

***** 

(Add  new  E750  as  follows:] 
E750    Destination  Entry 

(Add  new  heading  E751  to  read  as 

follows:] 

E751     Parcel  Select 

(Redesignate  E652.1.0  as  E751.1.0.1 

1.0  BASIC  STANDARDS 

1.1  Definitions 

(Amend  1.1  to  change  cross  reference 
M630  to  M710;  no  other  changes  to 
text.) 

(Amend  1.2c  to  add  provisions  for 
PVDS  mailings  to  read  as  follows:] 

1.2  General 

For  Parcel  Post  mailings  claimed  at 
DBMC,  DSCF,  or  DDU  rates,  pieces  must 
meet  the  applicable  standards  in  1.0 
through  6.0  and  the  following  criteria: 

***** 

c.  Be  part  of  a  single  mailing  of  50  or 
more  pieces  that  are  eligible  for  and 
claimed  at  any  Parcel  Post  rate  or  rates. 
When  Parcel  Post  mailings  are 
submitted  under  PVDS  procedures, 
mailers  may  use  the  total  of  all  line 
items  for  all  destinations  on  a  PVDS 
register  or  PVDS  postage  statement  to 
meet  the  respective  50-piece  minimum 
volume  requirement  for  destination 
entry  rate  mailings.  This  means  that  a 
mailer  may  enter  fewer  than  50  pieces 
at  an  individual  destination,  provided 
there  is  a  total  of  at  least  50  Parcel  Post 
pieces  for  all  of  the  entry  points  for  that 
single  mailing  job  listed  on  the  PVDS 
register  or  PVDS  postage  statement. 

1.3  DBMC  Rates 

(Amend  1.3  to  replace  M630  with 
M710;  no  other  changes  to  text.] 

1.4  DSCF  and  DDU  Rates 

(Amend  1.4a  and  b  to  replace  M630 
with  M710;  no  other  changes  to  text.] 

1.5  Postage  Payment 

(Amend  1.5  to  change  class  name 
from  "Standard  Mail  (B)"  to  "Package 
Services"  and  change  P750  to  P950  as 
cross  reference  for  plant-verified  drop 
shipments;  no  other  changes  to  text.) 
***** 

(Redesignate  E652.2.0  as  E751.2.0.] 
2.0    PREPARATION 


2.2    Containers 

[Amend  2.2a  and  b  to  replace  the  two 
references  to  M630  with  M710  and 
M722,  respectively;  amend  2.2c  to 
replace  M630  with  M710;  no  other 
changes  to  text.) 

(Redesignate  E652.3.0  as  E751.3.0;  no 
change  to  text.) 

(Redesignate  E652.4.0  through  4.13  as 
E751.4.0  through  4.13  and  amend  to 
read  as  follows:] 

4.0    DEPOSIT 


4.2    Mail  Separation  and  Presentation 

[Amend  4.2  to  change  the  reference 
from  P750  to  P950;  in  4.2a  and  b  change 
references  from  M630  to  M710;  and  in 
4.2b  change  the  references  from  P710, 
P720,  and  P730  to  P910,  P920,  and 
P930,  respectively;  no  other  changes  to 
text.] 


4.4  Appointments 

(Amend  4.4a  to  clarify  that  an 
exception  exists  for  shipments 
containing  100%  Periodicals  and 
shipments  of  perishables,  and  amend 
4.4d  by  changing  "Standard  Mail  (B)"  to 
"Package  Services"  to  read  as  follows:] 

Appointments  must  be  made  for 
destination  entry  rate  mail  as  follows: 

a.  Except  for  local  mailers,  for 
shipments  containing  100%  Periodicals 
mail  and  for  mailings  of  perishable 
commodities  (C022)  under  4.5, 
appointments  for  deposit  of  destination 
entry  rate  mail  at  BMCs,  ASFs,  and 
SCFs  must  be  scheduled  through  the 
appropriate  appointment  control  center 
at  least  one  day  in  advance.  *   *  * 
***** 

d.  When  Periodicals  are  transported 
together  with  Standard  Mail  or  Package 
Services  mail  as  a  mixed  load  (E250).  an 
appointment  must  be  obtained  for 
deposit  at  a  destination  entry  facility. 

4.5  Exceptions  to  Scheduling 
Standard 

(Redesignate  the  text  of  current  4.5  as 
4.5a  and  add  new  4.5b  and  c  to  clarify 
that  scheduling  exceptions  are  also 
made  for  shipments  containing  100% 
Periodicals  and  shipments  of 
perishables  to  read  as  follows:] 

a.  The  scheduling  standard  in  4.4 
does  not  apply  when  a  mailer  deposits 
mailings  for  verification  and  acceptance 
at  the  local  post  office  serving  the 
facility  where  the  mail  was  prepared,  if 
the  mailings  are  not  verified  under  a 
plant  load  authorization  or  plant- 
verified  drop  shipment  postage  payment 
system  authorization.  Under  this 
exception,  the  mailer  may  claim  the 


DBMC  rates  for  mailings  or  portions  of 
such  mailings  deposited  at  the  local 
post  office  if  the  local  post  office  is  the 
DBMC/ ASF  or  designated  SCF  that 
meets  the  application  standards. 

b.  Exceptions  to  the  scheduling 
standard  are  made  for  shipments  of 
products  recognized  by  the  Postal 
Service  as  perishables  under  C020. 
While  an  appointment  is  not  required 
for  shipments  of  perishables,  the 
destination  facility  must  be  notified  at 
least  24  hours  in  advance  of  deposit  to 
facilitate  timely  handling  of  the  load. 

c.  No  appointment  is  required  for 
shipments  containing  100%  Periodicals 
mail,  nor  is  notification  to  the 
destination  facility  of  their  arrival 
required.  An  advance  notice  of  24  hours 
is  recommended  to  facilitate  the 
development  of  focilify  unloading 
schedules. 

*        *        *        *        * 

(Redesignate  E652.5.0  as  E751.5.0;  no 
changes  to  text.) 

(R^esignate  E652.6.0  and  Exhibit 
E652.6.0  as  E751.6.0  and  Exhibit 
E751.6.0;  no  changes  to  text.] 

[Redesignate  E652.7.0  and  Exhibit 
E652.7.0  as  E751.7.0  and  Exhibit 
E751.7.0  and  change  the  class  name  to 
Package  Services;  no  other  changes  to 
text.) 

[Redesignate  E652.8.0  and  Exhibit 
E652.8.0  as  E751.8.0  and  Exhibit 
E751.8.0;  no  other  changes  to  text.) 

[Add  new  E752  to  read  as  follows:] 

E752    Bound  Printed  Matter 

1.0  BASIC  STANDARDS 

1.1  General 

Destination  entry  rates  apply  to 
Presorted  and  Carrier  Route  Bound 
Printed  Matter  (BPM)  that  is  deposited 
at  a  destination  bulk  mail  center 
(DBMC),  destination  sectional  center 
facility  (DSCF),  or  destination  delivery 
unit  (DDU)  as  specified  below. 
EligibiUty  for  a  destination  entry  rate  is 
determined  by  the  sort  level,  processing 
category  of  the  mail,  and  the  type  of 
container  the  mail  is  in  [i.e.,  sacked  or 
palletized).  Each  piece  can  claim  only 
one  destination  entry  rate;  an  individual 
pallet  may  contain  pieces  claimed  at 
different  destination  entry  rates.  There 
are  no  destination  entry  rates  for  single- 
piece  BPM. 

1.2  Volume 

Each  destination  entry  rate  mailing 
must  contain  at  least  300  pieces  of 
Presorted  BPM  or  300  pieces  of  Carrier 
Route  BPM.  Each  group  of  destination 
entry  rate  pieces  prepared  for  deposit  at 
different  destination  post  offices  must 
be  presented  as  separate  mailings 
meeting  separate  minimum  volume 
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requirements.  Separate  Presorted  and 
Carrier  Route  BPM  mailings  may  be  co- 
palletized  under  M041  and  M045. 
Pieces  deposited  at  the  same  postal 
facility,  but  claimed  at  different 
destination  entry  rates,  may  be  included 
in  a  single  mailing  and  reported  on  the 
same  postage  statement  (subject  to  one 
minimimi  volume  requirement),  if  the 
destination  entry  post  office  is  the 
proper  facility  for  claiming  each  of  the 
destination  entry  discoimts. 
Alternatively,  when  Presorted  BPM  or 
Carrier  Route  BPM  mailings  are 
submitted  under  PVDS  procedures, 
mailers  may  use  the  total  of  all  line 
items  for  all  destinations  on  a  PVDS 
register  or  PVDS  postage  statement  to 
meet  the  300-piece  minimum  volume 
requirements  for  Presorted  and  Carrier 
Route  mailings.  This  means  that  a 
mailer  may  enter  fewer  than  300  pieces 
per  Presorted  or  Carrier  Route  mailing  at 
an  individual  destination,  provided 
there  is  a  total  of  at  least  300  Presorted 
rate  pieces  and/or  300  Carrier  Route  rate 
pieces  for  all  of  the  entry  points  for  that 
single  mailing  job  listed  on  the  PVDS 
register  or  PVDS  postage  statement. 

1.3  Postage 

Postage  payment  for  destination  entry 
mailings  is  subject  to  the  same 
standards  that  apply  generally  to  BPM. 
Postage  and  fees  are  paid  to  the  post 
office  that  verifies  the  mailings. 

1.4  Mailing  Fee 

A  destination  entry  mailing  fee  (R700) 
must  be  paid  once  each  12-month 
period  at  each  postal  facility  where  the 
mailing(s)  are  verified.  The  fee  may  be 
paid  in  advance  only  for  the  next  12- 
month  period  and  only  during  the  last 
60  days  of  the  ciuxent  service  period. 
The  fee  charged  is  that  in  effect  on  the 
date  of  payment. 

1.5  Documentation 

Each  mailing  must  be  accompanied  by 
the  appropriate  Form  3605  and,  if 
applicable.  Form  8125.  No  additional 
docvmientation  is  required  for 
destination  entry  rates. 

1.6  Plant  Loads 

Plant  load  mailings,  including 
expedited  plant  load  shipments,  are  not 
eligible  for  destination  entry  discounts. 

2.0  DESTINATION  BULK  MAIL 
CENTER  (DBMC)  RATES 

2.1  General  Eligibility 

Pieces  in  a  mailing  meeting  the 
standards  in  1.0,  2.0,  and  5.0  through 
7.0  are  eligible  for  the  DBMC  rate  when 
they  meet  all  of  the  following 
conditions: 


a.  Are  eligible  for  and  prepared  to 
qualify  for  Presorted  or  Carrier  Route 
rates,  subject  to  the  corresponding 
standards  for  those  rates. 

b.  Are  deposited  at  a  BMC  or  ASF. 

c.  Are  addressed  for  delivery  to  one  of 
the  3-digit  ZIP  Codes  served  by  the  BMC 
or  ASF  where  deposited  that  are  listed 
in  Exhibit  E751. 1.3. 

d.  Are  placed  in  a  sack  or  pallet  that 
is  labeled  to  the  BMC  or  ASF  where 
deposited,  or  labeled  to  a  postal  facility 
within  that  BMC's  or  ASF's  service  area 
(see  Exhibit  E751. 1.3). 

2.2  Presorted  Flats 

Presorted  flats  in  sacks  or  on  pallets 
at  all  sort  levels  may  claim  DBMC  rates. 
Separate  mixed  ADC  sacks  must  be 
prepared  for  flats  eligible  for  and 
claimed  at  the  DBMC  rate  and  for  flats 
not  claimed  at  the  DBMC  rate.  Use  the 
"label  to"  ZIP  Code  of  the  ADC  to  assign 
ADC  packages  to  the  respective  mixed 
ADC  sack.  Use  the  address  on  the 
mailpieces  to  assign  pieces  to  the 
respective  mixed  ADC  package.  All 
pieces  in  an  ADC  sack  or  in  a  palletized 
ADC  package  are  eligible  for  the  DBMC 
discount  if  the  ADC  facility  ZIP  Code  (as 
shown  in  Line  1  of  the  corresponding 
sack  label  or  the  ADC  facility  that  is  the 
destination  of  the  palletized  ADC 
package  as  would  be  shown  on  cm  ADC 
sack  label  for  that  facility  using  DMM 
L004,  Column  B)  is  within  the  service 
area  of  the  BMC  or  ASF  at  which  the 
sack  is  deposited.  Mail  must  be  entered 
at  the  appropriate  facility  under  2.1. 

2.3  Presorted  Machinable  Parcels 

Presorted  machinable  parcels  in  sacks 
or  on  pallets  at  all  sort  levels  may  claim 
DBMC  rates.  Machinable  parcels 
palletized  under  M045  or  sacked  imder 
M722  may  be  sorted  to  destination 
BMCs  luider  L601  or  to  destination 
BMCs  and  ASFs  under  L601  and  L602. 
Sortation  of  machinable  parcels  to  ASFs 
is  optional  but  is  required  for  the  ASF 
mail  to  be  eligible  for  DBMC  rates. 
Mailers  may  opt  to  sort  some  or  all 
machinable  parcels  for  ASF  service  area 
ZIP  Codes  to  ASFs  only  when  the  mail 
will  be  deposited  at  the  respective  ASFs 
where  the  DBMC  rate  are  claimed, 
under  applicable  volume  standards, 
using  L602.  Mailers  also  may  opt  to  sort 
machinable  parcels  only  to  destination 
BMCs  under  L601 .  When  machinable 
parcels  are  sorted  under  L601,  only  mail 
for  3-digit  ZIP  Codes  served  by  a  BMC 
as  listed  in  Exhibit  E751.1.3  are  eligible 
for  DBMC  rates  (i.e.,  mail  for  3-digit  ZIP 
Codes  served  by  an  ASF  in  Exhibit 
E751.1.3  are  not  eligible  for  DBMC  rates, 
nor  are  3-digit  ZIP  Codes  that  do  not 
appear  on  Ebchibit  E75 1.1.3).  Machinable 
parcels  prepared  in  mixed  BMC  sacks  or 


on  mixed  BMC  pallets  that  are  sorted  to 
the  origin  BMC  under  M045  or  M722  are 
eligible  for  the  DBMC  rates  if  both  of  the 
following  conditions  are  met:  1)  the 
mixed  BMC  sack  or  pallet  is  entered  at 
the  origin  BMC  facility  to  which  it  is 
labeled,  and  2)  the  pieces  are  for  3-digit 
ZIP  Codes  listed  as  eligible  destination 
ZIP  Codes  for  that  BMC  in  Exhibit 
E751.1.3. 

2.4  Presorted  Irregular  Parcels 

Presorted  irregular  parcels  in  sacks  or 
on  pallets  at  all  sort  levels  may  claim 
DBMC  rates.  All  pieces  in  an  ADC  sack 
or  in  a  palletized  ADC  package  are 
eligible  for  the  DBMC  discoimt  if  the 
ADC  facility  ZIP  Code  (as  shown  in  Line 
1  of  the  corresponding  sack  label  or  the 
ADC  facility  that  is  the  destination  of 
the  palletized  ADC  package  as  would  be 
shown  on  an  ADC  sack  label  for  that 
facility  using  DMM  L004,  Column  B)  is 
within  the  service  area  of  the  BMC  at 
which  the  sack  is  deposited  under 
E751.5.6.  Separate  mixed  ADC  sacks 
must  be  prepared  for  pieces  eligible  for 
and  claimed  at  the  DBMC  rate  and  for 
parcels  not  claimed  at  the  DBMC  rate. 
Use  the  "label  to"  ZIP  Code  for  the  ADC 
to  assign  ADC  packages  to  the  respective 
mixed  ADC  sack.  Use  the  address  on  the 
parcels  to  assign  parcels  to  the 
respective  mixed  ADC  package  or  sack, 
as  appropriate.  Mail  must  be  entered  at 
the  appropriate  facility  imder  2.1. 

2.5  Carrier  Route  Flats 

Carrier  Route  flats  in  sacks  or  on 
pallets  at  all  sort  levels  may  claim 
DBMC  rates.  Mail  must  be  entered  at  the 
appropriate  facility  under  2.1. 

2.6  Carrier  Route  Machinable  Parcels 

Carrier  Route  machinable  parcels  in 
individual  carrier  route  sacks  may  claim 
DBMC  rates.  Mail  must  be  entered  at  the 
appropriate  facility  imder  2.1. 

2.7  Carrier  Route  Irregular  Parcels 

Carrier  Route  irregular  parcels  in 
sacks  at  both  sort  levels  or  on  pallets  at 
all  sort  levels  may  claim  DBMC  rates. 
Mail  must  be  entered  at  the  appropriate 
facility  under  2.1. 

3.0  DESTINATION  SECTIONAL 
CENTER  FACILITY  (DSCF)  RATES 

3.1  General  Eligibility 

Pieces  in  a  mailing  meeting  the 
standards  in  1.0,  3.0,  and  5.0  through 
7.0  are  eligible  for  the  DSCF  rate  when 
they  meet  all  of  the  following 
conditions: 

a.  Are  eligible  for  and  prepared  to 
qualify  for  Presorted  or  Carrier  Route 
rates,  subject  to  the  corresponding 
standards  for  those  rates. 


b.  Are  deposited  at  an  SCF  listed  in 
L005,  except  that  machinable  parcels 
prepared  on  pallets  for  the  5-digit  ZIP 
Codes  listed  in  Exhibit  E751.6.0  must  be 
entered  at  the  corresponding  BMC 
facility  shown  in  that  Exhibit  (not  at  the 
SCF)  unless  an  exception  is  requested 
and  granted.  An  exception  to  Exhibit 
E751.6.0  must  be  requested  at  least  15 
days  in  advance  of  the  mailing  in 
vkTiting  from  the  Area  Manager, 
Operations  Support,  who  has 
jurisdiction  over  the  BMC  and  SCF. 
Exceptions,  if  granted,  will  be  for  a 
limited  time. 

c.  Are  addressed  for  delivery  to  one  of 
the  3-digit  ZIP  Codes  served  by  the  SCF 
where  deposited  under  L005. 

d.  Are  placed  in  a  sack  or  pallet  that 
is  labeled  to  the  SCF  where  deposited, 
or  labeled  to  a  postal  facility  within  that 
SCF's  service  area  (see  L005). 

3.2  Presorted  Flats 

Presorted  flats  in  sacks  for  the  5-digit, 
3-digit,  and  optional  SCF  sort  levels  or 
on  pallets  at  the  optional  5-digit 
scheme,  5-digit,  optional  3-digit,  SCF, 
and  ASF  sort  levels  may  claim  DSCF 
rates.  Mail  must  be  entered  at  the 
appropriate  facility  luider  3.1. 

3.3  Presorted  Machinable  Parcels 

Presorted  machinable  parcels  in  sacks 
or  on  pallets  at  the  5-digit  sort  level  may 
claim  DSCF  rates.  For  palletized  mail, 
see  3.1b.  Mail  must  be  entered  at  the 
appropriate  facility  imder  3.1. 

3.4  Presorted  Irregular  Parcels 

Presorted  irregular  parcels  in  sacks  at 
the  5-digit,  3-digit,  and  optional  SCF 
sort  levels,  or  on  pallets  at  the  5-digit, 
optional  3-digit,  SCF,  and  ASF  sort 
levels  may  claim  DSCF  rates.  Mail  must 
be  entered  at  the  appropriate  facility 
under  3.1. 

3.5  Carrier  Route  Flats 

Carrier  route  flats  in  sacks  at  all  sort 
levels  or  on  pallets  at  optional  5-digit 
scheme  carrier  routes,  5-digit  carrier 
routes,  optional  3-digit,  SCF,  and  ASF 
sort  levels  may  claim  DSCF  rates.  Mail 
must  be  entered  at  the  appropriate 
facility  under  3.1. 

3.6  Carrier  Route  Machinable  Parcels 

Carrier  Route  machinable  parcels  in 
individual  carrier  route  sacks  may  claim 
DSCF  rates.  Mail  must  be  entered  at  the 
appropriate  facility  under  3.1. 

3.7  Carrier  Route  Irregular  Parcels 

Carrier  Route  irregular  parcels  in 
sacks  at  both  sort  levels  or  on  pallets  at 
the  5-digit,  optional  3-digit,  SCF,  and 
ASF  sort  levels  may  claim  DSCF  rates. 
Mail  must  be  entered  at  the  appropriate 
facility  under  3.1. 


4.0  DESTINATION  DELIVERY  UNIT 
(DDU)  RATES 

4.1  General  Eligibility 

Pieces  in  a  mailing  meeting  the 
standards  in  1.0  and  4.0  through  7.0  are 
eligible  for  the  DDU  rate  when  they 
meet  all  of  the  following  conditions: 

a.  Are  eligible  for  and  prepared  to 
qualify  for  Presorted  or  Carrier  Route 
rates,  subject  to  the  corresponding 
standards  for  those  rates. 

b.  Are  addressed  for  delivery  within 
the  ZIP  Code{s)  served  by  the 
destination  delivery  unit. 

c.  Are  deposited: 

(1)  For  Carrier  Route  flats,  at  the  DDU 
where  the  carrier  cases  the  mail,  as 
shown  in  the  Drop  Shipment  Product. 

(2)  For  Presorted  flats,  the  Drop 
Shipment  Product  must  be  used  to 
determine  the  correct  destination  entry 
facility  for  the  5-digit  sorted  flats 
entered  at  Presorted  rates.  If  the  Drop 
Shipment  Product  lists  multiple 
facilities  for  a  single  5-digit  ZJP  Code, 
then  the  mailer  must  inquire  about  the 
correct  drop  site  when  contacting  the 
DDU  to  schedule  an  appointment. 

(3)  For  all  irregular  parcels  and 
machinable  parcels,  the  Drop  Shipment 
Product  must  be  used  to  determine  the 
5-digit  destination.  When  the  Drop 
Shipment  Product  shows  that  mail  for  a 
single  5-digit  ZIP  Code  area  is  delivered 
out  of  more  than  one  postal  facility,  use 
the  facility  from  which  the  majority  of 
city  carrier  routes  are  deUvered  as  the 
facility  at  which  the  DDU  parcels  must 
be  entered  and  to  determine  whether 
that  facility  can  handle  pallets,  unless 
the  5-digit  ZIP  Code  is  listed  in  Exhibit 
E751.7.0  or  Exhibit  E751.8.0.  For  ZIP 
Codes  in  Exhibit  E751.7.0  and  Exhibit 
E751.8.0,  use  the  name  of  the  facility 
associated  vdth  the  5-digit  ZIP  Code  on 
die  respective  exhibit  as  the  facility  at 
which  DDU  mail  must  be  entered  for 
that  5-digit  ZIP  Code.  This  facility  name 
should  be  used  along  with  the  Drop 
Shipment  Product  to  determine  if  that 
facility  can  handle  pallets.  If  a  DDU 
facility  cannot  handle  pallets  and  a 
mailer  transports  mail  to  the  DDU 
facility  on  pallets,  the  driver  must 
unload  the  pallets  into  a  container 
specified  by  the  delivery  unit. 

4.2  Presorted  Flats 

Presorted  flats  that  weigh  more  than 
1  pound  in  5-digit  sacks,  on  optional  5- 
digit  scheme  or  required  5-digit  pallets, 
or  prepared  as  bedloaded  5-digit 
packages  may  claim  DDU  rates.  Mail 
must  be  entered  at  the  appropriate 
faciUty  under  4.1.  Presorted  flats 
weighing  1  pound  or  less  are  not  eligible 
for  DDU  rates. 


4.3  Presorted  Machinable  Parcels 

Presorted  machinable  parcels  in  5- 
digit  sacks  or  on  5-digit  pallets  may 
claim  DDU  rates.  Mail  must  be  entered 
at  the  appropriate  facility  under  4.1. 

4.4  Presorted  Irregular  Parcels 

Presorted  irregular  parcels  in  5-digit 
sacks,  on  5-digit  pallets,  or  prepared  as 
bedloaded  5-digit  packages  may  claim 
DDU  rates.  Mail  must  be  entered  at  the 
appropriate  facility  under  4.1. 

4.5  Carrier  Route  Flats 

Carrier  Route  flats  in  sacks,  on 
optional  5-digit  carrier  routes  scheme 
and  5-digit  carrier  routes  pallets,  or 
prepared  as  bedloaded  carrier  route 
packages  may  claim  DDU  rates.  Mail 
must  be  entered  at  the  appropriate 
facility  under  4.1. 

4.6  Carrier  Route  Machinable  Parcels 

Carrier  Route  machinable  parcels 
sorted  to  carrier  route  sacks  may  claim 
DDU  rates.  Mail  must  be  entered  at  the 
appropriate  facility  under  4.1. 

4.7  Carrier  Route  Irregular  Parcels 

Carrier  Route  irregular  parcels  in 
sacks  at  both  sort  levels,  on  5-digit 
pallets,  or  prepared  as  bedloaded 
packages  may  claim  DDU  rates.  Mail 
must  be  entered  at  the  appropriate 
facility  under  4.1. 

5.0  VERmCATION 

5.1  Place 

As  directed  by  the  postmaster,  the 
mailer  must  present  destination  entry 
mailings  to  USPS  employees  for 
verification  either: 

a.  At  the  origin  mailer's  plant  or  the 
origin  post  office  serving  the  mailer's 
plant  under  an  authorized  plant-verified 
drop  shipment  system. 

b.  At  the  destination  post  office  or 
business  mail  entry  unit. 

5.2  Mail  Separation  and  Presentation 

Destination  entry  rate  mail  must  be 
verified  under  a  PVDS  system  (P950)  or 
be  presented  for  verification  and 
acceptance  at  a  BMEU  located  at  a 
destination  BMC,  destination  SCF,  or 
other  designated  destination  postal 
facility.  Only  plant-verified  drop 
shipments  may  be  deposited  at  a 
destination  delivery  unit  not  co-located 
with  a  post  office  or  other  postal  facility 
having  a  business  mail  entiy  unit.  When 
presented  to  the  USPS,  destination  entry 
mailings  must  meet  the  following 
requirements: 

a.  Each  mailing  must  be  separated 
from  other  mailings  for  verification.  For 
PVDS,  destination  entry  rate  mailings 
for  deposit  at  one  destination  postal 
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facility  must  be  separated  from  mailings 
for  deposit  at  other  facilities  to  allow  for 
reconciliation  with  each  accompanying 
Form  8125,  8125-C,  or  8125-CD. 

b.  Mail  must  be  separated  from  freight 
transported  on  the  same  vehicle. 

c.  Ii  Periodicals  mall  is  on  the  same 
vehicle  as  BPM,  then  the  Periodicals 
mail  should  be  loaded  toward  the  tail  of 
the  vehicle  so  that,  for  each  destination 
entry.  Periodicals  mail  can  be  offloaded 
first. 

d.  Form  8125,  8125-C,  or  8125-CD 
must  accompany  all  PVDS  mailings. 

5.3  Form  8125 

When  mailings  are  verified  and  paid 
for  at  a  postal  facility  different  from  the 
one  at  which  they  are  accepted  as  mail 
and  deposited  into  the  mailstream,  the 
mailer  must  ensure  that  they  are 
accompanied  by  a  Form  8125  completed 
by  the  mailer  and  the  verifying  post 
office. 

5.4  At  BMC 

For  a  mailing  to  be  verified  at  a  BMC, 
the  post  office  where  the  mailer's 
account  or  license  is  held  must  be 
within  the  service  area  of  that  BMC.  The 
post  office  must  authorize  the  BMC  to 
act  as  its  agent  by  sending  Form  4410  to 
the  BMC. 

5.5  PVDS  Seal 

The  mailer  may  ask  that  a  PVDS  band 
seal  secure  the  vehicle  containing 
verified  mailings  before  dispatch  to  the 
destination  facility. 

5.6  Mailer  Transport 

The  mailer  must  transport  the  PVDS 
mailing  from  the  place  where  it  was 
verified  to  the  destination  postal 
facility. 

5.7  Volume  Standards 

Except  as  permitted  for  a  local  mailer 
under  7.0,  destination  entry  mailings  are 
subject  to  these  volume  standards: 

a.  Regardless  of  total  volume,  the 
pieces  for  which  a  destination  rate  is 
claimed  must  represent  more  than  50% 
of  the  mail  (by  weight  or  pieces, 
whichever  is  greater)  presented  by  the 
same  mailer  within  any  24-hour  period. 
For  this  standard,  mailer  is  the  party 
presenting  the  material  to  the  USPS  (or 
for  whom  a  transportation  company  has 
presented  the  material  to  the  USPS). 

b.  The  same  mailer  may  not  in  a  24- 
hour  period  present  for  verification  and 
acceptance  more  than  four  destination 
rate  mailings  at  the  same  destination 
postal  facility  (or  at  another  acting  as  its 
agent).  The  mailer  may  ask  for  a  waiver 
of  this  limit  when  scheduling  the 
deposit  of  the  mailings.  There  is  no 
maximum  for  plant-verified  drop 
shipments. 


6.0  DEPOSIT 

6.1  When,  Where 

Each  mailing  claimed  at  a  destination 
rate  must  be  deposited  at  the  time  and 
location  specified  by  the  USPS. 
Mailings  must  be  presented  in  vehicles 
that  are  compatible  with  dock,  yard,  and 
DDU  operations,  as  applicable. 

6.2  Freight 

Drop  shipments  are  freight  until 
deposited  and  accepted  as  mail  at  the 
destination  facility. 

6.3  Appointments 

Appointments  must  be  made  for 
destination  entry  rate  mail  as  follows: 

a.  Except  for  a  local  mailer  under  7.0 
and  mailings  of  perishable  commodities, 
appointments  for  deposit  of  destination 
entry  rate  mail  at  BMCs,  ASFs,  and 
SCFs  must  be  scheduled  through  the 
appropriate  appointment  control  center 
at  least  one  business  day  in  advance. 
Same-day  appointments  may  be  granted 
by  a  control  center  ordy  through  a 
telephone  request.  All  appointments  for 
BMC  loads  must  be  scheduled  by  the 
appropriate  BMC  control  center. 
Appointments  for  SCFs  and  ASFs  must 
be  scheduled  through  the  appropriate 
district  control  center.  Appointments 
may  be  made  up  to  30  calendar  days 
before  a  desired  appointment  date.  The 
mailer  must  adhere  to  the  scheduled 
mail  deposit  time  and  location.  The 
mailer  must  cancel  any  appointment  by 
notifying  the  appropriate  control  center 
at  least  24  hours  in  advance  of  a 
scheduled  appointment. 

b.  Electronic  appointments  may  be 
made  through  the  Dropship 
Appointment  System  (DSAS)  by  a 
mailer  or  agent  using  a  USPS-issued 
computer  logon  ID.  Electronic 
appointments  or  cancellations  must  be 
made  at  least  12  hours  before  the 
desired  time  and  date.  All  information 
required  by  the  USPS  appointment 
system  regarding  a  mailing  must  be 
provided. 

c.  For  deposit  of  DDU  mailings,  an 
appointment  must  be  made  by 
contacting  the  DDU  at  least  24  hours  in 
advance.  If  the  appointment  must  be 
canceled,  the  mailer  must  notify  the 
DDU  at  least  one  business  day  in 
advance  of  a  scheduled  appointment. 
Recurring  appointments  are  allowed  if 
shipment  frequency  is  once  a  week  or 
more  often. 

d.  When  Periodicals  are  transported 
together  with  BPM  as  a  mixed  load 
(E250),  an  appointment  must  be 
obtained  for  deposit  at  a  destination 
entry  facility. 


8.4  Advance  Scheduling 

Except  under  7.0,  a  mailer  must 
schedule  deposit  of  destination  entry 
rate  mailings  at  least  24  hours  in 
advance  by  contacting  the  proper 
district  or  BMC  control  center  or 
destination  delivery  unit.  Appointments 
at  delivery  units  must  be  made  by 
calling  the  delivery  unit  at  least  24 
hours  in  advance.  Appointments  for 
ASFs,  SCFs,  or  for  any  multistop  loads 
must  be  made  through  the  USPS  district 
control  center  or  DSAS  in  6.3. 
Appointments  for  BMC  loads  must  be 
scheduled  by  the  proper  BMC  control 
center.  When  making  an  appointment, 
or  as  soon  as  available,  the  mailer  must 
provide  the  control  center  or  DDU  with 
the  following  information: 

a.  Mailer's  name  and  address  and, 
when  applicable,  the  name  and 
telephone  nvunber  of  the  mailer's  agent 
or  local  contact. 

b.  Description  of  what  is  being 
mailed,  product  name,  number  of 
mailings,  volume  of  mail,  how  prepared 
and  whether  containerized  (e.g., 
pallets).  For  DDU  entries,  the  mailer 
also  must  provide  the  5-digit  ZIP 
Code(s)  of  the  mail  being  deposited. 

c.  Where  the  meiiling  was  verified. 

d.  Postage  payment  method. 

e.  Requested  date  and  destination 
facility  for  mailing. 

f.  Vehicle  identification  number,  size, 
and  type. 

6.5  Adherence  to  Schedule 

The  mailer  must  follow  the  schedided 
deposit  time  or  cancel  the  appointment 
by  notifying  the  designated  control 
center.  Destination  facilities  may  refuse 
acceptance  or  deposit  of  unscheduled 
mailings  or  shipments  that  arrive  more 
than  2  hours  after  the  scheduled 
appointment  at  ASFs,  BMCs,  or  SCFs  or 
more  than  20  minutes  at  delivery  luiits. 

6.6  Redirection  by  USPS 

A  mailer  may  be  directed  to  transport 
destination  entry  rate  mailings  to  a 
facility  other  than  the  designated  DDU, 
SCF,  or  BMC  due  to  facility  restrictions, 
building  expansions,  peak  season  mail 
volumes,  or  emergency  constraints. 

6.7  Redirection  at  Mailer's  Request 

For  service  reasons,  a  mailer  may  ask 
to  transport  destination  SCF  rate  mail  to 
a  facility  other  than  the  designated  SCF. 
This  exception  may  be  approved  only 
by  the  district  control  center  serving  the 
destination  facility.  To  qualify  for  the 
SCF  rate  in  this  situation,  mail 
deposited  at  a  facility  other  than  the 
SCF  must  destinate  for  processing 
within  that  facility  and  must  not  require 
backhauling  to  the  SCF. 


6.8  Recurring  Appointments 

Reciuring  appointments  refer  to  a 
drop  shipment  that  is  delivered  to  a 
destination  office  with  a  frequency  of  at 
least  once  a  week  on  the  same  time  and 
day(s).  Mailings  must  be  of  a 
comparable  product  in  terms  of  mail 
class,  size,  volume,  and  containerization 
(pallets,  pallet  boxes,  etc.).  A  request  to 
establish  reciuring  appointments  must 
be  written  on  compemy  letterhead  to  the 
postal  facility  manager/postmaster.  The 
drop  shipment  appointment  control 
office/postmaster  will  respond  to  all 
requests  within  10  days.  Recurring 
appointments  may  be  made  for  a  period 
not  to  exceed  6  months.  Thereafter,  a 
new  application  must  be  submitted  to 
ensure  that  up-to-date  mailer 
information  is  on  file.  Written  request 
for  an  additional  6  months  may  be  made 
within  60  days  prior  to  the  expiration  of 
a  current  arrangement.  Failure  to  adhere 
to  scheduled  appointments  or  other 
abuse  of  the  procedures  will  result  in 
revocation  of  recurring  appointment 
privileges.  Requests  for  recurring 
appointments  must  include  the 
following: 

a.  Name,  address,  and  telephone 
number  of  the  mailer. 

b.  Transportation  agent's  name 
(contact  person)  and  telephone 
number(s). 

c.  Mail  volume  and  preparation 
(trays/sacks/parcels). 

d.  Containerization. 

e.  Size  and  type  of  trailer(s) 
transporting  mail. 

f.  Frequency/schedide. 

6.9  Vehicle  Unloading 

Unloading  of  destination  entry 
mailings  is  subject  to  these  conditions: 

a.  Properly  prepared  containerized 
loads  (e.g. ,  pallets)  are  unloaded  by  the 
USPS  at  BMCs.  ASFs,  and  SCFs.  The 
USPS  does  not  umload  or  permit  the 
mailer  (or  mailer's  agent)  to  unload 
palletized  loads  that  are  unstable  or 
severely  leaning  or  that  have  otherwise 
not  maintained  their  integrity  in  transit. 

b.  At  BMCs,  and  ASFs,  the  driver 
must  unload  bedloaded  shipments 
within  8  hours  of  arrival.  Combination 
containerized  and  bedloaded  mailings 
are  classified  as  bedloaded  shipments 
for  unload  times.  The  USPS  may  assist 
in  unloading. 

c.  At  delivery  units,  the  driver  must 
unload  all  mail  within  1  hour  of  arrival. 
If  pallets  (including  pallet  boxes  on 
pallets)  are  stacked,  the  driver  is 
required  to  unload,  xmstack,  and 
unstrap  them.  If  a  mailer  transports 
palletized  mail  (including  sacks  on 
pallets)  to  a  DDU  facility  that  caimot 
handle  pallets,  ^hen  the  driver  must 


unload  the  pallets  into  a  container 
specified  by  the  delivery  vmit. 

d.  When  driver  luiloading  is  required, 
the  driver  or  assistant  must  stay  with 
and  continue  to  unload  the  vehicle  once 
at  the  dock. 

e.  The  driver  must  remove  the  vehicle 
from  USPS  property  after  unloading. 
The  driver  and  assistant  are  not 
permitted  in  USPS  facilities  except  for 
the  dock  and  designated  driver  rest  area. 

6.10  Demurrage 

The  USPS  is  not  responsible  for 

demurrage  or  detention  charges 

incurred  by  a  mailer  who  presents 

destination  entry  rate  mailings. 

1- 

6.11  Appeals 

Mailers  who  believe  they  are  denied 
equitable  treatment  may  appeal  to  the 
manager.  Customer  Service  (district), 
responsible  for  the  destination  postal 
facility. 

7.0    EXCEPTION  FOR  LOCAL  MAILER 

The  restrictions  in  5.7  and  6.3  do  not 
apply  when  a  mailer  deposits  mailings 
for  verification  and  acceptance  at  the 
local  post  office  serving  the  facility 
where  the  mail  was  prepared,  if  the 
mailings  are  not  verified  under  a  plant 
load  authorization  or  plant-verified  drop 
shipment  postage  payment 
authorization.  Under  this  exception,  the 
mailer  may  claim  the  destination  entry 
rates  for  mailings  or  portions  of  mailings 
deposited  at  the  local  post  office  that 
meet  the  standards  in  2.0,  3.0,  or  4.0. 

[Add  new  E753  for  combining 
Package  Services  parcels  to  read  as 
follows:] 

E753    Combining  Package  Services 
Parcels  for  DSCF  and  DDU  Entry  1.0 

1.0    COMBINING  PARCELS 

Package  Services  parcels — Parcel  Post, 
Parcel  Select,  Boimd  Printed  Matter, 
Media  Mail,  and  Library  Mail — may  be 
combined,  at  the  mailer's  option  and 
when  authorized  by  the  USPS,  in  the 
same  5-digit  sack(s)  or  pallet(s)  for  entry 
either  at  a  destination  sectional  center 
facility  (DSCF)  or  a  destination  delivery 
unit  (DDU).  All  applicable  fees  for 
presort  and  drop  shipment  must  be  paid 
and  applicable  minimum  volume 
requirements  for  Presort  rates  and  Parcel 
Select  rates  must  be  met.  Combined 
Package  Services  mailings  must  meet 
the  standards  in  E750,  except  as 
provided  by  this  section.  Parcels  may 
not  be  combined  for  entry  at  a 
destination  bulk  mail  center  (DBMC). 
Carrier  Route  Bound  Printed  Matter  may 
not  be  combined  vdth  other  parcels 
under  these  standards.  Presorted  Media 
Mail  and  Presorted  Library  Mail  claimed 
at  BMC  rates  may  not  be  combined  with 


other  parcels  under  these  standards. 
Parcels  combined  under  these  standards 
are  not  eligible  for  the  barcoded 
discount. 

1.1  Basic  Standards 

Package  Services  parcels  that  qualify 
as  machinable,  nonmachinable.  and 
irregular  under  C050  and  meet  the 
following  conditions  may  be  combined 
in  the  same  5-digit  sack(s)  or  pallet(s) 
under  these  conditions: 

a.  Minimum  volume  requirements  for 
Parcel  Select,  Presorted  Bound  Printed 
Matter.  Presorted  Library  Mail,  and 
Presorted  Media  Mail  must  be  met 
separately  before  combining. 

b.  Postage  must  be  paid  via  permit 
imprint  imder  an  approved  manifest 
mailing  system  as  provided  in  P910. 

c.  All  parcels  must  be  prepared  in 
sacks  imder  2.0  or  on  pallets  imder  3.0. 
For  mail  entered  at  the  DSCF  rates, 
pallet  preparation  is  not  permitted  for  5- 
digit  ZIP  Codes  that  are  unable  to 
handle  pallets.  Refer  to  the  Drop  Ship 
Product  maintained  by  the  National 
Customer  Support  Center  (NCSC)  (see 
G043)  to  determine  which  5-digit 
delivery  facilities  can  handle  pallets.  If 
a  DDU  facility  cannot  handle  pallets, 
and  a  mailer  transports  mail  to  the  DDU 
facility  on  pallets,  the  driver  will  have 
to  unload  the  pallets  into  a  container 
specified  by  the  delivety  imit. 

d.  Pieces  may  be  claimed  at  single- 
piece  rates.  Presorted  rates,  and 
destination  entry  rates  under  2.1  or  3.1. 

e.  Separate  postage  statements  must 
be  prepared  for  each  subclass  and 
destination  entry  rate  as  appropriate. 

f.  The  deposit  of  combined  Package 
Services  mail  at  a  DSCF  or  DDU  must 
be  in  accordance  with  applicable  drop 
shipment  standards. 

1.2  Authorization 

Mailers  apply  for  RCSC  authorization 
to  combine  parcels  as  part  of  a  manifest 
mailing  agreement  (P910).  Current 
manifest  mailers  can  apply  for 
additional  authorization  to  combine 
parcels.  This  authorization  may  not 
exceed  two  years. 

2.0  COMBINED  PARCELS  PREPARED 
IN  SACKS 

2.1  Rate  EligibUity 

In  addition  to  the  applicable 
standards  in  E750  for  destination  entry 
Package  Services,  the  following 
standards  apply  for  combined  Package 
Services  mail  prepared  in  sacks: 

a.  Parcel  Select  DSCF  rates  apply  to 
parcels  that  are  contained  in  5-digit 
sacks,  each  containing  at  least  10  pieces 
of  any  combination  of  Package  Services 
mail,  or  contained  in  overflow  sacks 
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under  2.2,  provided  all  other 
requirements  for  the  DSCF  rate  in  E751 
are  met.  Parcel  Select  DDU  rates  apply 
to  parcels  that  are  contained  in  5-digit 
sacks,  each  containing  at  least  10  pieces 
of  any  combination  of  Package  Services 
mail,  or  contained  in  overflow  sacks 
under  2.2,  provided  all  other 
requirements  for  the  DDU  rate  in  E  751 
are  met. 

b.  Presorted  Boimd  Printed  Matter 
DSCF  rates  apply  to  parcels  that  are 
contained  in  5-digit  sacks,  each 
containing  at  least  10  pieces  of  any 
combination  of  Package  Services  mail, 
or  contained  in  overflow  sacks  luider 
2.2,  provided  all  other  requirements  for 
the  DSCF  rate  in  E752  are  met.  Presorted 
Bound  Printed  Matter  DDU  rates  apply 
to  parcels  that  are  contained  in  5-digit 
sacks,  each  containing  at  least  10  pieces 
of  any  combination  of  Package  Services 
mail,  or  contained  in  overflow  sacks 
under  2.2,  provided  all  other 
requirements  for  the  DDU  rate  in  E752 
are  met. 

c.  Presorted  Library  Mail  5-digit  rates 
apply  to  parcels  that  are  contained  in  5- 
digit  sacks,  each  containing  at  least  10 
pieces  of  any  combination  of  Package 
Services  mail,  or  contained  in  overflow 
sacks  under  2.2. 

d.  Presorted  Media  Mail  5-digit  rates 
apply  to  parcels  that  are  contained  in  5- 
digit  sacks,  each  containing  at  least  10 
pieces  of  any  combination  of  Package 
Services  mail,  or  contained  in  overflow 
sacks  imder  2.2. 

e.  Single-piece  rate  Parcel  Post,  Bound 
Printed  Matter,  Library  Mail,  and  Media 
Mciil  parcels  that  are  contained  in  5- 
digit  sacks,  each  containing  at  least  10 
pieces  of  any  combination  of  Package 
Service  mail,  or  contained  in  overflow 
sacks  under  2.2,  qualify  for  their 
applicable  single-piece  rates. 

2.2  Sack  Preparation 

Only  5-digit  sacks  may  be  prepared. 
Each  sack  of  combined  Package  Services 
mail  must  contain  at  least  10  pieces. 
One  overflow  sack  containing  fewer 
than  10  pieces  is  permitted  per  5-digit 
destination. 

2.3  Sack  Labeling 

Sack  labels  must  be  prepared  as 
follows: 

a.  For  Line  1,  use  5-digit  ZIP  Code  on 
mail. 

b.  For  Line  2,  use  "PSVC  PARCELS 
5D." 

3.0  COMBINED  PARCELS  PREPARED 
ON  PALLETS 

3.1  Rate  Eligibility 

In  addition  to  the  applicable 
standards  in  E750  for  destination  entry 


Package  Services,  the  following 
standards  apply  for  combined  Package 
Services  mail  prepared  on  pallets: 

a.  Parcel  Select  DSCF  rates  apply  to 
pieces  that  are  prepared  on  5-digit 
pallets,  each  containing  at  least  50 
pieces  and  250  poimds  or  36  inches  of 
Package  Services  mail,  or  contained  in 
overflow  sacks  under  3.3,  and  deposited 
at  a  DSCF  under  E751.  Parcel  Select 
DDU  rates  apply  to  pieces  that  are 
prepared  on  5-digit  pallets,  each 
containing  at  least  50  pieces  and  250 
pounds  or  36  inches  of  Package  Services 
mail,  or  contained  in  overflow  sacks 
imder  3.3,  and  deposited  at  a  DDU 
imder  E751. 

b.  Presorted  Bound  Printed  Matter 
DSCF  rates  apply  to  pieces  that  are 
prepared  on  5-digit  pallets,  each 
containing  at  least  50  pieces  and  250 
poimds  or  at  least  36  inches  of  Package 
Services  mail,  or  contained  in  overflow 
sacks  under  3.3,  and  deposited  at  a 
DSCF  under  E752.  Presorted  Bound 
Printed  Matter  DDU  rates  apply  to 
pieces  that  are  prepared  on  5-digit 
pallets,  each  containing  at  least  50 
pieces  and  250  poimds  or  at  least  36 
inches  of  Package  Services  mail,  or 
contained  in  overflow  sacks  under  3.3, 
and  deposited  at  a  DDU  under  E752. 

c.  Presorted  Library  Mail  5-digit  rates 
apply  to  pieces  that  are  prepared  on  5- 
digit  pallets,  each  containing  at  least  50 
pieces  and  250  pounds  or  36  inches  of 
Package  Services  mail,  or  contained  in 
overflow  sacks  under  3.3. 

e.  Presorted  Media  Mail  5-digit  rates 
apply  to  pieces  that  are  prepared  on  5- 
digit  pallets,  each  containing  at  least  50 
pieces  and  250  pounds  or  36  inches  of 
Package  Services  mail,  or  contained  in 
overflow  sacks  under  3.3. 

f.  Single-piece  rate  Parcel  Post,  Bound 
Printed  Matter,  Library  Mail,  and  Media 
Mail  parcels  that  are  prepared  on  5-digit 
pallets,  each  containing  at  least  50 
pieces  and  250  pounds  or  36  inches  of 
Package  Services  mail,  or  contained  in 
overflow  sacks  under  3.3,  qualify  for 
their  applicable  single-piece  rates. 

3.2  Pallet  Preparation 

Only  5-digit  pallets  may  be  prepared. 
Each  5-digit  pallet  of  combined  Package 
Services  mail  must  contain  at  least:  (1) 
50  parcels  and  250  pounds  of  mail,  or 
(2)  36  inches  mail  (excluding  the  height 
of  the  pallet).  Pallets  prepared  using 
either  minimum  requirement  may  be 
combined  in  the  same  mailing. 

3.3  Overflow  Sacks 

If,  after  filling  a  pallet(s)  to  a  5-digit 
destination,  pieces  remain  that  do  not 
meet  the  minimum  pallet  requirements, 
they  may  be  prepared  in  5-digit 
overflow  sacks  and  labeled  under  2.2. 


3.4    Pallet  Labeling 

Pallet  labels  must  be  prepared  as 
follows: 

a.  For  Line  1 ,  use  city,  state,  and  5- 
digit  ZIP  Code  on  mail. 

b.  For  Line  2,  use  "PSVC  PARCELS 
5D." 

4.0    DOCUMENTATION 

Separate  postage  statements  are 
required  for  each  of  the  separate 
mailings  contained  within  the  combined 
maiUng.  All  postage  statements  must  be 
provided  at  the  time  of  mailing  and 
must  be  accompanied  by  a  RCSC 
approved  manifest  prepared  in 
accordance  with  P910  and  this  section. 

F  FORWARDING  AND  RELATED 
SERVICES 

FOOD  Basic  Services 

FOlO  Basic  Information 


3.0    DIRECTORY  SERVICE 

[Amend  3.0d  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.) 

4.0    BASIC  TREATMENT 


4.5  Special  Services 

[Amend  4.5  by  revising  4.5b  to  add 
instructions  for  treatment  of  insured 
Standard  Mail;  revise  4.5c  by  deleting 
the  last  sentence,  and  add  new  item  e 
to  read  as  follows:] 

Mail  with  special  services  is  treated 
according  to  the  charts  for  each  class  of 
mail  in  5.0,  except  that: 
***** 

b.  All  insured  First-Class  Mail  is 
forwarded  and  returned  at  no  additional 
cost.  All  insured  Standard  Mail  and 
Package  Services  mail  is  forwarded  or 
returned. 

c.  Parcels  with  special  handling  that 
are  undeliverable  as  originally 
addressed'and  forwarded  to  the 
addressee  continue  to  receive  special 
handling  service  without  an  additional 
special  handling  fee. 
***** 

e.  All  registered  mail  items  are  treated 
as  registered  while  they  are  being 
forwarded  or  returned. 

***** 

[Add  new  4.6  to  read  as  follows:] 

4.6  Metered  Pieces 

Mail  paid  by  postage  meter  that  does 
not  have  a  delivery  address  and  a  return 
address  is  returned  to  the  post  office  of 
mailing.  The  reason  for  nondelivery  is 
attached  but  the  address  correction  fee 
is  not  charged.  The  piece  isretumed  to 


the  meter  licensee  upon  payment  of  the 
applicable  return  postage. 

5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 

[Amend  5.1  by  changing  "E620"  to 
"E620  and  E630."] 

***** 

[Amend  heading  of  5.3  by  removing 
"(A)"  to  read  as  follows:] 

5.3     Standard  Mail 

[Amend  5.3  by  removing  "(A)"  from 
"Standard  Mail  (A)";  amend  5.3a  by 


replacing  "Standard  Mail  (B)"  with 
"Package  Services"  and  "Special 
Standard  Mail"  with  "Media  Mail." 

Redesignate  current  items  g  and  h,  as 
h  and  i,  respectively;  amend 
redesignated  i  by  removing  "(A)"  from 
"Standard  Mail  (A)"  add  new  g  to  read 
as  follows:] 

Undeliverable  Standard  Mail  is 
treated  as  described  in  the  chart  below 
and  under  these  conditions: 


g.  Standard  Mail  with  insurance, 
retiun  receipt  for  merchandise,  or 
Delivery  Confirmation  must  be  endorsed 
"Address  Service  Requested," 
"Forwarding  Service  Requested,"  or 
"Return  Service  Requested." 
***** 

[Amend  the  chart  in  5.3  by  adding  the 
following  under  "Change  Service 
Requested"  to  read  as  follows:] 


Mailer  endorsement 


Change  service  requested' 


USPS  action  on  UAA  pieces 


This  endorsement  is  not  available  for  mail  with  special  sen/ices  {e.g.,  insured  or  delivery  con- 
firmation). 


[Revise  heading  of  5.4  to  read  as 
follows:] 

5.4    Package  Services 

[Amend  5.4  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services." 
Remove  item  5.4c.  Add  new  item  5.4c 
to  read  as  follows:] 


Undeliverable  Package  Services  is 
treated  as  described  in  the  chart  below 
and  under  these  conditions: 
***** 

c.  Bound  Printed  Matter  with  no 
ancillary  service  endorsement  and  no 
special  service  is  disposed  of  by  USPS. 
It  is  not  forwarded  or  returned  to 
sender.  Bound  Printed  Matter  with  no 


ancillary  service  endorsement  with  a 
special  service  is  treated  as  if  it  is 
endorsed  "Forwarding  Service 
Requested." 

***** 

[Amend  chart  in  5.4  by  adding  an 
exception  for  Bound  Printed  Matter 
under  "No  endorsement"  to  read  as 
follows:] 


Mailer  endorsement 


No  endorsement 


USPS  action  on  UAA  pieces 


Same  as  USPS  action  for  "Forwarding  Sen^ice  Requested."  Exception:  Bound  Printed  Matter 
with  no  special  service  added  is  disposed  of  by  USPS. 


6.0    ENCLOSURES  AND 
ATTACHMENTS 

***** 

[Amend  heading  and  text  of  6.2  by 
removing  the  "(A)"  in  Standard  Mail;  no 
other  changes  to  text.] 

[Revise  title  of  6.3  to  read  as  follows:] 

6.3  Package  Services 

[Amend  6.3  by  replacing  references  to 
"Standard  Mail  (B)"  with  "Package 
Services";  no  other  changes  to  text.] 

7.0    MIXED  CLASSES 

[Amend  introductory  paragraph  of 
7.1,  7.1a,  and  7.2  by  replacing 
"Standard  Mail"  with  "Standard  Mail  or 
Package  Services";  no  other  changes  to 
text.] 
***** 

7.4  Parcel 

[Amend  7.4  to  specify  that 
combination  parcels  are  returned  at  the 
Parcel  Post  Inter-BMC  rate  and  by 
replacing  "Special  Standard  Mail"  with 
"Media  Mail"  to  read  as  follows:] 


A  combination  parcel  containing 
Media  Mail  and  Bound  Printed  Matter  is 
charged  postage  at  the  Parcel  Post  Inter- 
BMC  rate  when  forwarded  or  returned. 

8.0    DEAD  MAIL 

[Amend  8.1b  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail."  Amend 
8.1e  by  replacing  "Standard  Mail  (A)" 
with  "Standard  Mail"  and  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  other  changes  to  text.) 


F020    Forwarding 

***** 

2.0    FORWARDABLE  MAIL 

***** 

[Amend  2.3,  2.4,  and  2.6  by  replacing 
"Standard  Mail  (B)"  with  "Package 
Services";  no  other  changes  to  text.] 

*  *      .  *        *        * 

3.0    POSTAGE  FOR  FORWARDING 

*  *        *        •        * 

[Amend  the  title  and  contents  of  3.5 
by  replacing  "Standard  Mail  (A)"  with 


"Standard  Mail';  no  other  changes  to 
text.] 

[Revise  title  of  3.6  to  read  as  follows:] 

3.6  Package  Services 

[Amend  3.6  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 

[Amend  3.7  by  adding  Delivery 
Confirmation  and  Signature 
Confirmation  to  read  as  follows:] 

3.7  Special  Services 

Certified,  collect  on  delivery  (COD), 
Delivery  Confirmation,  insured, 
registered,  Signature  Confirmation,  and 
special  handling  mail  is  forwarded 
without  additional  special  service  fees, 
subject  to  the  applicable  postage  charge 
(to  a  domestic  address  only). 

F030    Address  Correction,  Address 
Change,  FASTforward,  and  Return 
Services 

1.0    ADDRESS  CORRECTION  SERVICE 

***** 
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(Amend  1.4  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  other  changes  to  text.] 

***** 

2.0    ADDRESS  CHANGE  SERVICE 
(ACS) 

[Amend  2.1  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  other  changes  to  text.) 

***** 

2.5     Shipper  Paid  Forwarding 

[Amend  2.5  by  adding  a  reference  to 
the  accounting  fee  for  a  postage  due- 
account  to  read  as  follows:] 

Shipper  Paid  Forwarding  is  an  ACS 
fulfillment  vehicle.  It  allows  mailers  of 
Standard  Mail  machinable  parcels  and 
most  Package  Services  mail  to  pay 
forwarding  charges  via  approved  ACS 
participant  code(s).  For  information 
about  Shipper  Paid  Forwarding,  contact 
the  National  Customer  Support  Center 
(see  G043).  Mailers  have  the  option  of 
paying  forwarding  charges  through  a 
postage  due  advance  deposit  account. 
Mailers  who  choose  to  do  so  must  pay 
an  annual  accounting  fee. 
***** 

4.0    SENDER  INSTRUCTION 


4.2    Special  Services 

A  change-of-address  order  covers 
certified,  collect  on  delivery  (COD), 
insured,  registered,  and  return  receipt 
for  merchandise  mail  unless  the  sender 
gives  other  instructions  or  the  addressee 
moves  outside  the  United  States.  This 
mail  is  treated  as  follows: 

[Amend  4. 2d  to  read  as  follows:] 

***** 

d.  Insured  Standard  Mail  is  forwarded 
and  returned. 

***** 

[Amend  4.2e  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 


*        * 


*        * 


G    GENERAL  INFORMATION 

GOOO    The  USPS  and  Mailing 
Standards 


GOOO    Experimental  Classifications  and 
Rates  * 

G091     NetPost  Mailing  Online 

[In  G091,  change  all  references  from 
"Standard  Mail  (A)  '  to  "Standard 
Mail."] 


3.0    FUNCTIONALLY  EQUIVALENT 
SYSTEMS 

[Amend  the  third  sentence  of  3.0  to 
provide  for  an  increase  in  the  fee  for 
certification  of  a  system  as  functionally 
equivalent  to  Mailing  Online  from  $100 
to  $125,  to  read  as  follows:] 

*   *   *  Certification  of  functional 
equivalence  requires  payment  of  a  $125 
fee  and  demonstration  that  the  service 
in  comparable  to  NetPost  Mailing 
Online  service  and  capable  of  all  of  the 
following  as  specified  by  the  USPS: 


G094    Ride-Along  Rate  for  Periodicals 
1.0    BASIC  ELIGIBIUTY 

[Amend  1.1, 1.2,  and  1.3  by  changing 
"Standard  Mail  (A)"  to  "Standard 
Mail,"  no  other  changes  to  text.] 

***** 

L    LABELING  USTS 
LOGO    General  Use 

[Amend  the  heading  and  introductory 
paragraph  of  LOOl  to  provide  for  class 
of  mail  name  changes  and  to  allow  use 
of  LOOl  with  Bound  Printed  Matter  flats 
to  read  as  follows:] 

LOOl     5-Digit  Scheme — Periodicals 
Flats  and  Irregular  Parcels,  Standard 
Mail  Flats,  and  Bound  Printed  Matter 
Flats 

When  5-digit  scheme  sort  is  used  for 
Periodicals  flats  and  irregular  parcels, 
Standard  Mail  flats,  and  Bound  Printed 
Matter  flats,  mail  for  the  5-digit  ZIP 
Codes  shown  in  Coliuiui  A  must  be 
combined  on  pallets  (packages  on 
pallets  only  on  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  or  5-digit 
scheme  pallets,  as  applicable)  or  in 
sacks  (merged  5-digit  scheme  or  5-digit 
scheme  carrier  routes  sacks,  as 
applicable)  labeled  to  the  corresponding 
destination  shown  in  Column  B. 


L004    3-Digit  Code  Prefix  Groups— ADC 
Sortation 

[Revise  the  next-to-last  sentence  of  the 
L004  introduction  to  read  as  follows:] 

*  *   *  To  order  labels  from  the  USPS 
Label  Printing  Center,  use  Form  1578-B 
and  indicate  set  number  008  (First-Class 
Mail),  set  number  009  (Periodicals),  or 
set  niunber  010  (Standard  Mail  and 
Bound  Printed  Matter).  *  *   * 

[In  L004,  replace  "[STD  only]"  with 
"[STD  and  BPM  only],"  replace  "[PER 
and  STD  only]"  with  "[PER,  STD,  and 
BPM  only],"  and  replace  "[FCM  and 
STD  only]"  with  "(FCM,  STD,  and  BPM 
only]."] 
***** 

[Amend  the  heading  of  L600  to 
include  Package  Services  to  read  as 
follows:] 

L600    Standard  Mail  and  Package 
Services 

L601     BMCs 

[Revise  introductory  paragraph  to 
read  as  follows:] 
Use  this  list  for: 

(1)  Standard  Mail  machinable  parcels 
except  ASF  mail  prepared  and  claimed 
at  DBMC  rates. 

(2)  Standard  Mail  packages,  letter 
trays,  or  sacks  on  pallets. 

(3)  Bound  Printed  Matter  machinable 
parcels. 

(4)  Boimd  Printed  Matter  packages  or 
sacks  on  pallets. 

(5)  Parcel  Post  except  for  ASF  mail 
prepared  and  claimed  at  DBMC  rates 
and  non-machinable  BMC  Presort  or 
OBMC  Presort  rate  mail. 

(6)  Presorted  Media  Mail  and 
Presorted  Library  Mail  to  BMC 
destinations.  For  labeling  mixed  BMC 
sacks  and  pallets,  mailers  must  add 
"MXD"  before  the  Column  B 
information  of  the  BMC  serving  the  3- 
digit  ZIP  Code  prefix  of  the  post  office 
at  which  the  mail  is  entered. 
***** 

[Revise  the  heading  of  L602  to  read  as 
follows:] 


L002    3-Digit  ZIP  Code  Prefix  Matrix  L602    ASFs 


This  matrix  provides  information 
about  3-digit  ZIP  Code  prefixes  as 
follows: 

[Amend  the  last  sentence  of  L002d  to 
read  as  follows:] 

d.  *  *  *  Destination  SCF  Standard 
Mail  rates,  destination  SCF  Package 
Services  rates,  or  SCF  zone  and  per 
piece  Periodicals  rates  are  available  only 
to  those  ZIP  Code  areas  for  which  an 
SCF  is  shown. 


[Revise  the  introductory  paragraph  to 
read  as  follows:] 
Use  this  list  for: 

(1)  Standard  Mail  machinable  parcels 
if  ASF  mail  is  entered  at  the  ASF  and 
claimed  at  DBMC  rates. 

(2)  Standard  Mail  packages,  letter 
trays,  or  sacks  on  pallets. 

(3)  Bound  Printed  Matter  machinable 
parcels  if  ASF  mail  is  entered  at  the 
ASF  and  claimed  at  DBMC  rates. 

(4)  Boimd  Printed  Matter  packages  or 
sacks  on  pallets. 


(5)  Parcel  Post  machinable  parcels  if 
ASF  mail  is  entered  at  the  ASF  and 
claimed  at  DBMC  rates. 

***** 

[Amend  the  title  of  L603  by  adding 
"Standard  Mail"  to  read  as  follows:] 

L603    ADCs— Irregular  Standard  Mail 
Parcels 

***** 

[Amend  to  title  of  L604  to  indicate 
that  the  list  is  used  only  for  Standard 
Mail  irregular  parcels  to  read  as 
follows:] 

L604    Originating  ADCs— Standard 
Mail  Irregular  Parcels 


L800    Automation  Rate  Mailings 

***** 

[Amend  the  heading  of  L8TJ2  by 
changing  "Standard  Mail  (A)"  to 
"Standard  Mail"  to  read  as  follows:] 

L802    BMC/ASF  Entry— Periodicals 
and  Standard  Mail 

***** 

[Amend  the  heading  of  L803  by 
changing  "Standard  Mail  (A)"  to 
"Standard  Mail"  to  read  as  follows:] 

L803    Non-BMC/ASF  Entry- 
Periodicals  and  Standard  Mail 


M    MAIL  PREPARATION  AND 
SORTATION 

MOOD     General  Preparation  Standards 

MO  1 0    Mail  pieces 
MOl  1     Basic  Standards 

1 .0  TERMS  AND  CONDITIONS 

1.1  Presort  Process 

[Amend  the  third  sentence  of  1 . 1  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.] 

***** 

1.3    Preparation  Instructions 

For  purposes  of  preparing  mail: 

***** 

[M013.13  was  amended  in  the 
amended  final  rule  published  in  65  FR 
50054  (August  16,  2000).  The  section 
numbers  in  this  final  rule  reflect  those 
changes.] 

[Redesignate  1.3f  through  1.3z  as  1.3h 
through  1.3ab,  respectively,  and  add 
new  1.3f  and  1.3g  to  read  as  follows:] 

For  purposes  of  preparing  mail: 
***** 

f.  A  less-than-fuU  flat  tray  is  one  that 
contains  First-Class  Mail  for  the  same 
destination  regardless  of  quantity  or 
whether  a  full  tray  was  previously 


prepared  for  that  destination.  Less-than- 
full  flat  trays  may  be  prepared  only  if 
permitted  by  the  standards  for  the  rate 
claimed. 

g.  An  overflow  flat  tray  is  a  less-than- 
full  First-Class  Mail  tray  that  contains 
all  pieces  remaining  after  preparation  of 
one  or  more  full  trays  for  the  same 
destination.  Overflow  flat  trays  may  be 
prepared  only  if  permitted  by  the 
standards  for  the  rate  claimed. 
***** 

[Amend  redesignated  1.3j  to  provide 
for  5-digit/scheme  carrier  routes 
sortation  for  Carrier  Route  Bound 
Printed  Matter,  and  to  change  "Standard 
Mail  (A)"  to  "Standard  Mail"  to  read  as 
follows:] 

j.  A  5-digit/scheme  carrier  routes  sort 
for  carrier  route  rate  Periodicals  flats 
and  irregular  parcels,  Enhanced  Carrier 
Route  rate  Standard  Mail  flats,  and 
Carrier  Route  Bound  Printed  Matter 
flats,  prepared  in  sacks  or  as  packages 
on  pallets  yields  a  5-digit  scheme  carrier 
routes  sack  or  pallet  for  those  5-digit  ZIP 
Codes  listed  in  LOOl  and  5-digit  carrier 
routes  sacks  or  pallets  for  other  areas. 
The  5-digit  ZIP  Codes  in  each  scheme 
are  treated  as  a  single  presort 
destination  subject  to  a  single  minimimi 
sack  or  pallet  volume,  with  no  further 
separation  by  5-digit  ZIP  Code  required. 
Sacks  or  pallets  prepared  for  a  5-digit 
scheme  carrier  routes  destination  that 
contain  carrier  route  packages  for  only 
one  of  the  schemed  5-digit  areas  are  still 
considered  5-digit  scheme  carrier  routes 
sorted  and  are  labeled  accordingly.  The 
5-digit/scheme  sort  is  required  for 
carrier  route  packages  of  flat-size  and 
irregular  parcel  Periodicals,  is  optional 
for  flat-size  Enhanced  Carrier  Route  rate 
Standard  Mail,  and  is  optional  for 
Carrier  Route  Bound  Printed  Matter  flats 
prepared  in  sacks  or  as  packages  on 
pallets.  If  preparation  of  5-digit  scheme 
carrier  routes  sacks  or  pallets  is 
performed,  they  must  be  prepared  for  all 
5-digit  scheme  destinations.  A  5-digit/ 
scheme  carrier  routes  sort  may  be 
performed  only  for  carrier  route 
packages  prepared  in  sacks  or  as 
packages  on  pallets. 

[Amend  redesignated  1.3k  to  provide 
for  5-digit/scheme  sortation  for  Boimd 
Printed  Matter  flats,  and  to  change 
"Standard  Mail  (A)"  to  "Standard  Mail" 
to  read  as  follows:] 

k.  A  5-digit/scheme  sort  for 
Periodicals  flats  and  irregular  parcels. 
Standard  Mail  flats,  and  Bound  Printed 
Matter  flats  prepared  as  packages  on 
pallets  yields  5-digit  scheme  pallets 
containing  automation  rate  (not 
applicable  to  Bound  Printed  Matter)  and 
Presorted  rate  5-digit  packages  for  those 
5-digit  ZIP  Codes  listed  in  LOOl  and 


yields  5-digit  pallets  containing 
automation  rate  (not  applicable  to 
Bound  Printed  Matter)  and  Presorted 
rate  5-digit  packages  for  other  areas.  The 
5-digit  ZIP  Codes  in  each  scheme  are 
treated  as  a  single  presort  destination 
subject  to  a  single  minimiun  pallet 
volume,  with  no  further  separation  by  5- 
digit  ZIP  Code  required.  Padlets 
prepared  for  a  5-digit  scheme 
destination  that  contain  5-digit  packages 
for  only  one  of  the  schemed  5-digit  areas 
are  still  considered  5-digit  scheme 
sorted  and  are  labeled  accordingly.  The 
5-digit/scheme  sort  is  required  for  flat- 
size  and  irregular  parcel-size 
Periodicals,  and  is  optional  for  flat-size 
Standard  Mail  and  flat-size  Bound 
Printed  Matter  that  is  prepared  as 
packages  on  pallets  and  may  not  be  used 
for  other  mail  prepared  on  pallets, 
except  for  5-digit  packages  of  Standard 
Mail  irregular  parcels  that  are  part  of  a 
mailing  job  that  is  prepared  in  part  as 
palletized  flats  at  automation  rates.  If 
preparation  of  5-digit  scheme  pallets  is 
performed,  it  must  be  done  for  all  5- 
digit  scheme  destinations. 
***** 

[Amend  the  last  sentence  of  1.3p  for 
clarity  to  read  as  follows:] 

p.  *  *  *  The  3-digit/scheme  sort  is 
required  for  automation  rate  letter-size 
First-Class  Mail.  Periodicals,  and 
Standard  Mail  and  is  not  permitted  to  be 
used  for  mail  entered  at  another  rate. 
***** 

(Amend  redesignated  1.3z  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.] 

[Amend  the  first  and  last  sentences  of 
1.3aa  by  replacing  "Parcel  Post  DSCF" 
with  "Parcel  Select  (Parcel  Post)  DSCF." 
and  by  changing  "M630"  to  "M710";  no 
other  changes  to  text.] 

[Amend  the  first  and  second 
sentences  of  1.3ab  by  replacing  "Parcel 
Post  DSCF"  with  "Parcel  Select  (Parcel 
Post)  DSCF";  no  other  changes  to  text.] 

1.4    Mailing 

***** 

[Amend  1.4e  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

[Amend  1.4f  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services"  and 
"Special  Standard"  with  "Media  Mail"; 
no  other  changes  in  text.] 
***** 

M012    Markings  and  Endorsements 

1.0  MARKINGS— BASIC  STANDARDS 

1.1  Class  and  Rate 

[Amend  1.1b  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 


78590  Federal  Register /Vol.  65,  No.  242 /Friday,  December  15,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  242 /Friday,  December  15,  2000 /Rules  and  Regulations  78591 


(Amend  1.1c  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 
***** 

[Revise  the  heading  of  2.0  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  change.] 

2.0  MARKINGS— FIRST-CLASS  MAEL 
AND  STANDARD  MAIL 

2.1  Placement 

***** 

[Amend  2.1b  and  2.1c  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail";  no  other  changes  to  text.] 

***** 

2.2  Exceptions  to  Markings 

[Amend  2.2a  and  2.2b  by  replacing 
"Standard  Mail  (A)"  widi  "Standard 
Mail";  no  other  changes  to  text.] 

***** 

[Amend  the  heading  of  3.0  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services"  to  read  as  follows:] 

3.0  MARKINGS— PACKAGE 
SERVICES 

3.1  Basic  Markings 

[Amend  3.1  by  changing  the  subclass 
name  from  "Special  Standard  Mail"  to 
"Media  Mail"  and  eliminating  the 
"Library  Rate"  marking  to  read  as 
follows:] 

The  basic  required  Package  Services 
subclass  marking — "Parcel  Post"  or 
"PP,"  "Bound  Printed  Matter"  or 
"BPM."  "Media  Mail."  or  "Library 
Mail" — must  be  printed  on  each  piece 
claimed  at  the  respective  rate.  (The 
marking  "Library  Rate"  may  continue  to 
be  used  on  Library  Mail  until  January  1 , 
2002.  The  marking  "Special  Standard 
Mail"  (or  "SPEC  STD")  may  continue  to 
be  used  on  Media  Mail  until  January  1 , 
2002.)  For  Parcel  Post  destination  entry 
rate  mail,  the  marking  "Parcel  Select" 
may  be  used  as  the  basic  required 
marking  instead  of  "Parcel  Post."  The 
basic  required  marking  must  be  placed 
in  the  postage  area  [i.e.,  printed  or 


produced  as  part  of,  or  directly  below  or 
to  the  left  of,  the  permit  imprint  indicia 
or  meter  stamp  or  impression). 

[Amend  the  heading  of  3.2  for  clarity 
to  read  as  follows:] 

3.2  Additional  Parcel  Select  (Parcel 
Post)  Markings 

[Amend  the  first  sentence  of  3.2  to 
read  as  follows:] 

Each  piece  in  a  Parcel  Select 
(destination  entry  Parcel  Post)  mailing 
must  bear  a  marking  to  indicate  that  it 

was  mailed  at  a  destination  entry  rate. 

*   *   * 

[Amend  the  heading  of  3.3  by 
changing  "Other"  to  "Additional"  and 
revise  to  read  as  follows:] 

3.3  Additional  Bound  Printed  Matter 
Markings 

Each  piece  of  Bound  Printed  Matter 
mailed  at  a  Presorted  rate  must  bear  the 
marking  "Presorted"  (or  "PRSRT")  in 
addition  to  the  basic  marking  in  3.1. 
Until  January  1,  2002,  mailers  may  use 
the  marking  "Presorted  Standard"  (or 
"PRSRT  STD").  Each  piece  of  Bound 
Printed  Matter  mailed  at  a  Carrier  Route 
rate  must  bear  the  marking  "Carrier 
Route  Presort"  (or  "CAR-RT  SORT")  in 
addition  to  the  basic  marking  in  3.1. 
These  additional  markings  may  be 
placed  in  the  postage  area  as  specified 
in  3.1.  Alternatively,  these  markings 
may  be  placed  in  tbe  address  area  on  the 
line  directly  above  or  two  lines  above 
the  address  if  the  marking  appears 
alone,  or  if  no  other  information  appears 
on  the  line  with  the  marking  except 
postal  optional  endorsement  line 
information  under  M013  or  postal 
carrier  route  package  information  under 
M014. 

[Amend  the  heading  of  3.4  to  reflect 
the  new  subclass  name  to  read  as 
follows:] 

3.4  Additional  Media  Mail  Markings 

[Amend  3.4  to  reflect  the  new 
subclass  name  to  read  as  follows:] 


Each  piece  of  Media  Mail  mailed  at  a 
presorted  rate  must  bear  the  required 
marking  "Presorted"  or  "PRSRT"  in 
addition  to  the  basic  marking  specified 
in  3.1.  This  additional  marking  may  be 
placed  in  the  postage  area  as  specified 
in  3.1.  Alternatively,  these  markings 
may  be  placed  in  the  address  area  on  the 
line  directly  above  or  two  lines  above 
the  address  if  the  marking  appears 
alone,  or  if  no  other  information  appears 
on  the  line  with  the  marking  except 
postal  optional  endorsement  line 
information  imder  M013. 

[Amend  the  heading  of  3.5  by 
changing  "Other"  to  "Additional"  and 
revise  to  read  as  follows:] 

3.5    Additional  Library  Mail  Markings 

Each  piece  of  Library  Mail  mailed  at 
a  presorted  rate  must  heai  the  required 
marking  "Presorted"  or  "PRSRT"  in 
addition  to  the  basic  marking  specified 
in  3.1.  This  additional  marking  may  be 
placed  in  the  postage  area  as  specified 
in  3.1.  Alternatively,  these  markings 
may  be  placed  in  the  address  area  on  the 
line  directly  above  or  two  lines  above 
the  address  if  the  marking  appears 
alone,  or  if  no  other  information  appears 
on  the  line  with  the  marking  except 
postal  optional  endorsement  line 
information  under  M013. 


4.0    ENDORSEMENTS— DELIVERY 
AND  ANCILLARY  SERVICES 


4.5     OCR  Read  Area 

[Amend  4.5  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

MOl  3    Optional  Endorsement  Lines 

1.0  USE 

1.1  Basic  Standards 

[Amend  the  chart  in  1.1  by  adding  the  • 
sortation  level  and  OEL  example  lines 
for  Carrier  Route  Bound  Printed  Matter 
to  read  as  follows:] 


Sortation  level 


Mail  dass 


Sortation  level 


OEL  example 


Carrier  Route — Bound  Printed  Matter 


CAR-RT  SORT-C-001 


2.0    FORMAT 


2.5    ZIP  Code 

[Amend  2.5  by  removing  the  second 
sentence.] 


[Amend  the  table  in  2.5  by  revising 
the  entries  for  ADC  and  mixed  ADC 
sortation  levels  to  read  as  follows:] 


Labeling  list 


ADC 


L004 


First-Class  Mail  (except  automation  letters),  Periodicals  (except  automation  letters).  Standard  Mail  (ex- 
cept Presorted  rate  irregular  and  machinable  parcels),  Presorted  Bound  Printed  Matter  (except  ma- 
chinable parcels). 

ADC  Standard  Mail  irregular  parcels  L603 

Mixed  ADC  First-Class  Mail  (except  automation  letters)  !""""!""""""""""'''    L002 

Mixed  ADC  Periodicals  (except  automation  letters).  Standard  Mail  (except  Presorted  rate  irregular  and  machine    L004 

parcels).  Presorted  Bound  Printed  Matter  (except  machinable  parcels). 
Mixed  ADC  Standard  Mail  irregular  parcels  L504 


Cdum  C 


MOl  4    Carrier  Route  Information  Lines 


2.0    FORMAT  AND  CONTENT 


2.3  Route  Code 

***** 

[Amend  2.3b  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

***** 

M020    Packages 

1.0    BASIC  STANDARDS 

***** 

1.4  Palletization 

[Amend  1 .4  by  removing  all 
references  to  bundles  to  read  as 
follows:] 

Packages  on  pallets  must  be  able  to 
withstand  normal  transit  and  handling 
without  breakage  or  incurring  injury  to 
USPS  employees.  Heavy-gauge 
shrinkwrap  over  plasdc  banding, 
shrinkwrap  alone,  or  banding  material 
alone  is  acceptable  if  the  package  can 
stay  together  diuing  normal  processing. 
Except  for  packages  of  individually 
polywrapped  pieces,  packages  on  BMC 
pallets  must  be  shrinkwrapped  and 
machinable  on  BMC  parcel  sorters. 
Packages  of  individually  polywrapped 
pieces  may  be  seciu-ed  with  banding 
material  only.  Machinability  is 
determined  by  the  USPS.  If  used, 
banding  material  must  be  applied  at 
least  once  around  the  length  and  once 
aroimd  the  girth;  wire  and  metal 
strapping  are  prohibited. 

[Redesignate  1.5  and  1.6  as  1.6  and 
1.7  and  add  new  1.5  to  read  as  follows:] 

1.5  Package  Size — Bound  Printed 
Matter 

Each  "logical"  package  (the  total 
group  of  pieces  for  a  package 
destination)  of  Bound  Printed  Matter 
must  meet  the  apphcable  minimum 
package  size  prescribed  in  M045  or 


M722.  The  pieces  in  the  "logical" 
package  must  then  be  secured  in  a 
physical  package  or  packages.  Wherever 
possible,  each  physical  package  for  a 
logical  package  destination  should 
contain  at  least  the  minimiun  package 
size.  The  size  of  each  physical  package 
for  a  specific  logical  package  destination 
may,  however,  contain  the  exact 
package  minimum,  more  pieces  than  the 
package  minimum,  or  fewer  pieces  than 
the  package  minimum  depending  on  the 
size  of  the  pieces  in  the  mailing  or  the 
total  quantity  of  the  pieces  to  that 
destination.  However,  except  for  mixed 
ADC  packages  and  for  carrier  route 
packages  prepared  in  sacks,  each 
physical  package  of  Bound  Printed 
Matter  must  contain  at  least  two  pieces. 
For  Carrier  Route  rate  mail  prepared  in 
sacks,  the  "last  physical  package"  to  an 
individual  carrier  route  destination  may 
consist  of  a  single  addressed  piece, 
provided  that  all  other  packages  to  that 
carrier  route  destination  contain  at  least 
two  addressed  pieces,  and  that  the  total 
group  of  pieces  to  that  carrier  route  (the 
"logical"  package)  meets  the  (Carrier 
Route  rate  eligibility  minimum  in  E712. 
Packages  prepared  on  pallets  must  meet 
the  additional  packaging  requirements 
under  M045  and  each  physical  package, 
including  carrier  route  rate  mail,  must 
always  contain  at  least  two  pieces. 

[Amend  the  heading  and  the 
introductory  phrase  of  redesignated  1.6 
to  read  as  follows:] 

1.6    Package  Size— Other  Mail  Classes 

Except  for  Boimd  Printed  Matter,  an 
individual  physical  package  may  be 
prepared  with  fewer  than  the  minimiun 
niunber  of  pieces  required  by  the 
standards  for  the  rate  claimed,  without 
loss  of  rate  eligibility  under  either  of 
these  conditions: 


[Amend  heading  of  2.0  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail"  to  read  as  follows:] 


2.0  ADDITIONAL  STANDARDS- 
FIRST-CLASS  MAIL,  PERIODICALS, 
STANDARD  MAIL,  AND  FLAT-SIZE 
BOUND  PRINTED  MATTER  FLATS 

2.1  Cards  and  Letter-Size  Pieces 

[Amend  2.1c  and  2. id  by  changing 
"Standard  Mail  (A)"  to  "Standard 
Mail."] 

***** 

[Amend  2.2  by  revising  the  second 
sentence  to  read  as  follows:] 

2.2  Flat-Size  Pieces 

*  *  *  Flat-size  pieces  must  be 
prepared  in  packages  except  under  1.7 
and,  for  First-Class  Mail,  imder 
M820.3.0. 

***** 

[Amend  the  heading  of  3.0  by  adding 
"All,"  and  amend  the  opening  text  to 
read  as  follows:] 

3.0    FACING  SLIPS— ALL  CARRIER 
ROUTE  MAIL 

All  facing  slips  used  on  carrier  route 
packages  must  show  this  information: 


M030    Containers 
M031    Labels 


2.0  ADDITIONAL  STANDARDS- 
SACK  LABELS 

2.1  Specifications 

[Amend  2.1a  to  reflect  changes  in 
mail  class  names  to  read  as  foUows:]' 

A  sack  label  must  meet  these 
specifications: 

a.  Color:  white  or  manila  for  Priority 
Mail,  First-Class  Mail,  Standard  Mail, 
and  Package  Services  mail;  pink  for 
Periodicals. 


3.0    ADDITIONAL  STANDARDS- 
TRAY  LABELS  PLACEMENT 
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3.2     SPECIFICATIONS 

[Amend  3.2a  to  change  "Standard 
Mail  (A)"  to  "Standard  Mail"  to  read  as 
follows:] 

A  tray  label  must  meet  these 
specifications: 

a.  Color:  White  ormanila  for  First- 
Class  Mail  and  Standard  Mail;  pink  for 
Periodicals. 


4.0    PALLET  LABELS 

***** 

4.2     Specifications 

[Amend  4.2  to  reflect  changes  in  mail 
class  names  to  read  as  follows:) 

Pallet  labels  must  be  pink  for 
Periodicals  mail  or  white  for  Standard 
Mail  and  Package  Services  mail.  Pallet 
labels  must  measiue  at  least  8  inches  by 
11  inches. 
***** 

[Amend  the  last  sentence  of  4.7  (as  it 
appeared  in  the  final  rule  published  in 
65  FR  50054  (August  16,  2000))  to  add 
the  word  "irregular  parcel"  in  front  of 
"Bound  Printed  Matter,"  and  to  change 
"processing  category"  to  "5D  pallet 
level"  to  read  as  follows:) 

4.7    5-Digit,  5-Digit  Carrier  Routes,  and 
5-Digit  Scheme  Carrier  Routes  Pallets 

All  5-digit  carrier  routes  or  5-digit 
scheme  carrier  routes  pallets  must  show 
the  words  "CARRIER  ROUTES"  (or 
"CR-RTS")  after  the  processing  category 
description  on  the  content  line  under 
M045,  M920,  M930,  and  M940.  5-digit 
pallets  of  Bound  Printed  Matter 
irregular  parcels  that  contain  only 
carrier  route  rate  mail  also  must  show 
die  words  "CARRIER  ROUTES"  (or 
"CR-RTS")  after  the  "5D"  pallet  level 


description  on  the  contents  line  imder 
M045. 

[Amend  the  heading  of  4.8  to  read  as 
follows:) 

4.8    Automation/Nonautomation  Status 

[Amend  4.8  (as  it  appeared  in  Postal 
Bulletin  22036, 11-2-00)  by  changing 
"Standard  Mail  (A)"  to  "Standard  Mail" 
to  read  as  follows:] 

All  Periodicals  and  Standard  Mail  5- 
digit,  5-digit  scheme,  3-digit,  SCF,  ADC, 
ASF,  and  BMC  pallets  must  show 
"BARCODED"  or  "BC"  on  the  contents 
line  if  the  pallet  contains  automation 
rate  mail  as  provided  in  M045,  M920, 
M930,  and  M940.  Except  for  machinable 
parcels,  all  Periodicals  and  Standard 
Mail  5-digit  and  5-digit  scheme  pallets 
must  show  "NONBARCODED"  or 
"NBC"  on  the  contents  line  if  the  pallet 
contains  Presorted  rate  mail  under 
M045,  M920,  M930,  and  M940.  Except 
for  machinable  parcels,  all  Periodicals 
and  Standard  Mail  3-digit,  SCF,  ADC. 
ASF,  BMC,  Mixed  ADC,  and  Mixed 
BMC  pallets  must  show 
"NONBARCODED"  or  "NBC"  on  the 
contents  line  if  the  pallet  contains 
Presorted  rate  and/or  carrier  route  mail 
under  M045,  M920,  M930,  and  M940.  If 
a  pallet  contains  copalletized 
automation  rate  and  Presorted  rate  mail, 
or,  for  3-digit,  SCF,  ADC,  ASF,  BMC, 
Mixed  ADC,  or  Mixed  BMC  pallets, 
contains  copalletized  automation  rate, 
Presorted  rate,  and  carrier  route  mail, 
the  separate  "BARCODED"  and 
"NONBARCODED"  designations  may  be 
abbreviated  "BC/NBC."  (Note:  if  one  of 
these  pallets  contains  carrier  route  rate 
mail,  but  not  Presorted  rate  mail, 
"NONBARCODED"  or  "NBC"  is  not 
required  imtil  July  15,  2001.) 


IThe  following  section  was  revised  as 
M031.4.10  in  the  final  rule  published  in 
65  FR  50054  (August  16,  2000). 
Subsequent  revisions  to  the  DMM  have 
redesignated  this  section  as  4.9.] 

4.9    Extraneous  Information 

Extraneous  information  is  permitted 
no  pallet  labels  if: 

***** 

[Amend  4.9c  to  reflect  changes  in 
mail  class  names  to  read  as  follows:] 

c.  It  does  not  appear  on  or  between 
the  lines  reserved  for  USPS  required 
information  (blank  lines  are  permitted). 
Exception:  For  combined  mailings  of 
Standard  Mail  and  Package  Services 
machinable  parcels,  mailer  codes  and 
extraneous  information  may  appear 
between  the  content  line  and  die  post 
office  of  mailing  line. 
***** 

[The  following  section  was  added  as 
M031.4.13  in  the  final  nde  published  in 
65  FR  50054  (August  16,  2000). 
Subsequent  revisions  to  the  DMM  have 
redesignated  this  section  as  4.12. 
Amend  the  title  of  4.12  to  delete  the 
phrase  "or  Bundle"  to  read  as  follows:] 

4.12    Pallet  Package  Information 


5.0    SECOND  LINE  CODES 

[Amend  the  chart  in  5.0  to  change 
"Standard  Mail  (A)"  to  "Standard 
Mail,"  add  "First-Class  Mail"  and  code 
"FCM,"  and  add  "Package  Services" 
and  code  "PSVC"  to  read  as  follows:] 

The  codes  shown  below  must  be  used 
as  appropriate  on  Line  2  of  sack,  tray, 
and  pallet  labels. 


Content  type 


Barcoded  

Barcoded  and  Nontjarcoded  

Camer  Route  

Carrier  Routes  

Digit 

First-Class  Mail 

Flats  

General  Delivery  Unit 

Highway  Contract  Route  

Irregular  Parcels  

Letters 

Machinable  Parcels 

Mixed  '. 

Mixed  Machinable  and  In^egular  Parcels 
Nonbarcoded  


Package  Services 

Parcels 

Periodicals  

Post  Office  Box  Section 

Rural  Route  

Scheme 


Code 


Standard  MaH 


BC 

BC/NBC 

C  (type  of  route) 

CR-RTS  (5-digit  sack  and  pallet  designation) 

D 

FCM 

•FLTS 

G 

H 

IRREG  (Periodicals,  Standard  Mail,  and  Package  Services  only) 

LTRS 

MACH  (Standard  Mail  and  Package  Services  only) 

MXD 

MACH  &  IRREG  (Standard  Mail  only) 

NON  BC  (sacks) 

NBC  (pallets,  and  co-trayed  or  co-sacked  mail  under  M910) 

PSVC 

PARCELS  (First-Class  Mail  and  Package  Services  only) 

PER  (see  1.7)  NEWS  (see  1.7) 

B 

R 

SCH  (Periodicals,  Standard  Mail,  and  (flats  only)  Bound  Printed  Matter 

5-digit  scheme  carrier  routes  sacks  and  5-digit  scheme  pallets  only) 
STD 


Content  type 


Working 


Code 


WKQ 


M032    Barcoded  Labels 

1.0  BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 

1.1  Use 

[Amend  1.1  by  replacing  "Standard 
Mail  (A)"  vfith  "Standard  Mail";  no 
other  changes  to  text.) 
***** 


[Amend  Exhibit  1.3a,  3-Digit  Content 
Identifier  Numbers,  by  replacing 
headings  "STANDARD  MAIL  (A)"  with 
"STANDARD  MAIL,"  "STANDARD 
MAIL  (B)"  vdth  "PACKAGE  SERVICES 
MAIL,"  "Special  Standard  Mail"  with 
"Media  Mail,"  and  making  other 
changes  in  content  line  information  to 
read  as  follows:] 


Class  and  mailing 


CIN         Human-readabte  content  line 


STANDARD  MAIL 


Enhanced  Carrier  Route  Irregular  Parcels — Nonautomation: 

car.  rt.  sacks — saturation  

car.  rt.  sacks — high  density 

car  rt.  sacks — basic 

5-digit  carrier  routes  sacks 

STD  Iregular  Parcels — Presorted: 

5-digit  sacks  

3-digit  sacks  

ADC  sacks 

mixed  ADC  sacks 

STD  Machinable  Parcels — Presorted: 

5-digit  sacks  

ASF  sacks  ; 

BMC  sacks  „. 

mixed  BMC  sacks  

STD  Machinable  and  Irregular  Parcels — Presorted: 

5-digit  sacks  _ 

PACKAGE  SERVICES  MAH. 

Canier  Route  Bound  Printed  Matter — Flats: 

carrier  route  sacks 

5-digit  scheme  carrier  routes  sacks  : 

5-dig(t  carrier  routes  sacks •... 

Presorted  Bound  Printed  Matter — Flats: 

5-digit  sacks  

3-digil  sacks  

SCF  sacks  „ 

ADC  sacks ; 

mixed  ADC  sacks 

Camer  Route  Bound  Printed  Matter— laegular  Parcels: 

carrier  route  sacks , 

5-digit  earner  routes  sacks 

Presorted  Bound  Printed  Matter— Irregular  Parcels: 

5-digit  sacks  

3-digit  sacks  

SCF  sacks  

ADC  sacks , 

mixed  ADC  sacks , 

Carrier  Route  Bound  Printed  Matter— Machinable  Parcels: 

earner  route  sacks 

Presorted  Bound  Pnnted  Matter— Machinable  Parcels: 

5-digit  sacks  

ASF  sacks  

BMC  sacks  

mixed  BMC  sacks  

Presorted  Media  Mail  and  Presorted  Library  Mail  Flats— 5-Digit  and  BMC: 

5-digi1  sacks  

BMC  sacks 


599  STD  IRREG  WSS^ 

600  STD  IRREG  WSH^ 

601  STD  IRREG  LOT^ 
598  STD  IRREG  CR-RTS 


590 

STD  IRREG  5D 

591 

STD  IRREG  3D 

592 

STD  IRREG  ADC 

594 

STD  IRREG  WKG 

670 

STD  MACH  5D 

672 

STD  MACH  ASF 

673 

STD  MACH  BMC 

674 

STD  MACH  WKG 

603    STD  MACH  &  IRREG  50 


657  PSVC  FLTS  CR' 

659  PSVC  FLTS  CR-flTS  SCH 

658  PSVC  FLTS  CR-RTS 

649  PSVC  FLTS  5D  NON  BC 

650  PSVC  FLTS  3D  NON  BC 
654  PSVC  FLTS  SCF  NON  BC 

651  PSVC  FLTS  ADC  NON  BC 
653  PSVC  FLTS  NON  BC  WKG 

697  PSVC  IRREG  CR^ 

698  PSVC  IRREG  CR-RTS 

690  PSVC  IRREG  5D 

691  PSVC  IRREG  3D 
696  PSVC  IRREG  SCF 

692  PSVC  IRREG  ADC 
694  PSVC  IRREG  WKG 

687  PSVC  MACH  CR^ 

680  PSVC  MACH  5D 

682  PSVC  MACH  ASF 

683  PSVC  MACH  BMC 

684  PSVC  MACH  WKG 

649  PSVC  FLTS  5D  NON  BC 

652  PSVC  FLTS  BMC  NON  BC 
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Class  and  mailing 

Presorted  Media  Mail  and  Presorted  Library  Mail  Irregular  Parcels — 5-Digit  and  BMC: 

5-digit  sacl<s  

BMC  sacks  

Presorted  Media  Mail  and  Presorted  Library  Mail  Machinable  Parcels — 5-Digit  and  BMC: 

5-digit  sacks  

BMC  sacks  

Parcel  Post  Machinable  Parcels: 

5-digit  sacks  

ASF  sacks 

BMC  sacks  '. 

mixed  BMC  sacks  

Parcel  Post  DSCF  and  DDL)  Rates: 

5-digit  sacks  

Combined  PSVC  Parcels: 

5-digit  sacks 

Combined  STD  &  PSVC  Machinable  Parcels: 

5-digit  sacks  

ASF  sacks  

BMC  sacks  

mixed  BMC  sacks  


CIN 


Human-readable  content  line 


690  PSVC  IRREG  5D 

693  PSVC  IRREG  BMC 

680  PSVC  MACH  5D 

683  PSVC  MACH  BMC 

680  PSVC  MACH  5D 

682  PSVC  MACH  ASF 

683  PSVC  MACH  BMC 

684  PSVC  MACH  WKG 

688  PSVC  PARCELS  5D 

688  PSVC  PARCELS  5D 

660  STD/PSVC  MACH  5D 

662  STD/PSVC  MACH  ASF 

663  STD/PSVC  MACH  BMC 

664  STD/PSVC  MACH  WKG 


2.0  ADDITIONAL  STANDARDS— 
BARCODED  TRAY  LABELS 

2.1  Paper  Stock,  Size,  and  Color 

[Amend  2.1a  to  replace  the  class  name 
"Standard  Mail  (A)"  with  "Standard 
Mail";  no  other  changes  to  text.] 

***** 

3.0    ADDITIONAL  STANDARDS— 
BARCODED  SACK  LABELS 

[Amend  3.1a  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  other  changes  to  text.] 

***** 

M033    Sacks  and  Trays 
1.0     BASIC  STANDARDS 


1.2    Equipment 

[Amend  1.2a  and.l.2f  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail"  and  amend  1.2a  by  adding  a 
second  sentence  to  read  as  follows:] 

a.  First-Class  Mail  flat-size  pieces 
must  be  prepared  in  USPS  flat  trays 
with  lids.  The  lids  to  these  flat  trays 
must  be  placed  green  side  up. 

[Amend  the  heading  of  2.0  by 
replacing  'Standard  Mail  (A)"  with 
"Standard  Mail"  to  read  as  follows:] 

2.0    FIRST-CLASS  MAIL, 
PERIODICALS,  AND  STANDARD  MAIL 


2.2    Flat  Tray  Preparation  (First-Class 
Mail  Only) 

[Amend  2.2  by  adding  new  f  through 
h  to  read  as  follows:] 

All  flat  tray  preparation  is  subject  to 
these  standards: 


f.  For  automation  rate  mailings 
prepared  under  the  optional  tray-based 
preparation  rules  in  M820,  one  less- 
than-full  overflow  tray  may  be  prepared 
for  a  presort  destination  when  the  total 
number  of  pieces  for  that  destination 
meets  the  minimum  for  preparation  of 
the  tray  level  under  M820,  and  when 
one  or  more  full  trays  for  that 
destination  are  also  prepared. 

g.  For  automation  rate  mailings 
prepared  under  the  optional  tray-based 
preparation  rules  in  M820,  if  the  total 
number  of  pieces  for  a  presort 
destination  meets  or  exceeds  the 
minimum  number  of  pieces  required  to 
prepare  a  tray  for  that  destination,  but 
the  total  volume  does  not  physically  fill 
a  single  tray,  then  the  mail  for  that 
presort  destination  may  be  prepared  in 
a  less-than-full  tray. 

h.  Pieces  prepared  as  automation  flats 
under  the  tray-based  preparation  option 
in  M820  do  not  have  to  be  grouped  by 
3-digit  ZIP  Code  prefix  in  ADC  trays  or 
by  ADC  in  mixed  ADC  trays  if  the 
mailing  is  prepared  using  an  MLOCR/ 
barcode  sorter  and  standardized 
docimientation  is  submitted. 


M040    Pallets 

M041     General  Standards 

***** 

[M041.5.0  and  6.0  were  cunended  in 
the  amended  final  rule  published  in  65 
FR  48385  (August  8,  2000)  and  in  the 
final  rule  published  in  65  FR  50054 
(August  16,  2000).  The  language  in  this 
final  rule  reflects  those  amendments.) 

5.0  PREPARATION 

5.1  Presort 

[Amend  5.1  to  change  the  class  name 
from  "Standard  Mail  (A)"  to  "Standard 


Mail"  and  to  delete  the  phrase  "and 
bundles"  to  read  as  follows:] 

Pallet  preparation  and  pallet  sortation 
are  subject  to  the  specific  standards  in 
M045,  M920,  M930,  and  M940.  Pallet 
sortation  is  generally  intended  to  presort 
the  palletized  portion  of  a  mailing  to  at 
least  the  finest  extent  required  for  the 
corresponding  class  of  mail  and  method 
of  preparation.  Pallet  sortation  is 
sequential  from  the  lowest  (finest)  level 
to  the  highest  and  must  be  completed  at 
each  required  level  before  the  next 
optional  or  required  level  is  prepared. 
Standard  preparation  terms  for  pallets 
are  defined  in  MOll,  standard  presort 
levels  are  defined  in  M045,  and 
advanced  presort  levels  are  defined  in 
M920,  M930.  and  M940.  For  sacks, 
trays,  or  machinable  parcels  on  pallets, 
the  mailer  must  prepare  all  required 
pallet  levels  before  any  mixed  ADC  or    • 
mixed  BMC  pallets  are  prepared  for  a 
mailing  or  job.  Packages  prepared  under 
M045  or  M920,  M930,  or  M940  must  not 
be  placed  on  mixed  ADC  or  mixed  BMC 
pallets.  Packages  that  cannot  be  placed 
on  pallets  must  be  prepared  in  sacks 
luider  the  standards  for  the  rate  claimed. 
The  standards  for  package  reallocation 
to  protect  the  SCF  or  BMC  pallet 
(M045.5.0  and  6.0)  are  optional  methods 
of  pallet  preparation  designed  to  retain 
as  much  mail  as  possible  at  the  SCF  or 
BMC  level.  These  standards  may  result 
in  some  packages  of  Periodical  flats  and 
irregular  parcels  and  Standard  Mail  (A) 
flats  that  are  part  of  a  mailing  job 
prepared  in  part  as  palletized  flats  at 
automation  rates  not  being  placed  on 
the  finest  level  of  pallet  possible. 
Mailers  must  use  PAVE-certified  presort 
software  to  prepare  mailings  using 
package  reallocation  (package 
reallocation  is  optional,  but  if 


performed,  it  must  be  done  for  the 
complete  mailing  job). 

5.2    Required  Preparation 

[Amend  5.2  to  change  the  class  name 
fix)m  "Standard  Mail  (A)"  to  "Standard 
Mail"  to  read  as  follows:] 
These  standards  apply  to: 
a.  Periodicals,  Standard  Mail,  and 
Package  Services  (except  for  Parcel  Post 
BMC  Presort  and  OBMC  Presort,  and 
except  for  Parcel  Select  DSCF  and  DDU 
rate  mail).  A  pallet  must  be  prepared  to 
a  required  sortation  level  when  there  are 
500  pounds  of  Periodicals,  Standard 
Mail,  or  Package  Services  mail  in 
packages  or  sacks,  or  500  pounds  of 
parcels,  or  six  layers  of  Periodicals  or 
Standard  Mail  letter  trays.  For  packages 
of  Periodicals  flats  and  irregular  parcels 
on  pallets  that  are  prepared  under  the 
standards  for  package  reallocation  to 
protect  the  SCF  pallet  (M045.5.0),  not 
all  mail  for  a  required  5-digit  scheme 
carrier  routes,  5-digit  scheme,  5-digit 
carrier  routes,  or  5-digit  pallet  or  for  an 
optional  merged  5-digit  scheme, 
optional  merged  5-digit,  or  optional  3- 
digit  pallet  is  required  to  be  on  that 
corresponding  pallet  level.  For  packages 
of  Standard  Mail  flats  on  pallets  that  are 
prepared  under  the  standards  for 
package  reallocation  to  protect  the  SCF 
pallet  (M045.5.0),  not  all  mail  for  a 
required  5-digit  carrier  routes  or  5-digit 
pallet  or  for  an  optional  5-digit  scheme 
carrier  routes,  merged  5-digit  scheme,  5- 
digit  scheme,  merged  5-digit  pallet,  or  3- 
digit  pallet  is  required  to  be  on  that 
corresponding  pallet  level.  For  packages 
of  Standard  Mail  flats  on  pallets 
prepared  imder  the  standards  for 
package  reallocation  to  protect  the  BMC 
pallet  (M045.6.0),  not  all  mail  for  a 
required  ASF  pallet  is  required  to  be  on 
an  ASF  pallet.  Mixed  ADC  or  mixed 
BMC  pallets  of  sacks,  trays,  or 
machinable  parcels,  as  appropriate, 
must  be  labeled  to  the  BMC  or  ADC  (as 
appropriate)  serving  the  post  office 
where  mailings  are  entered  into  the 
mailstream.  The  processing  and 
distribution  manager  of  that  facility  may 
issue  a  written  authorization  to  the 
mailer  to  label  mixed  BMC  or  mixed 
ADC  pcdlets  to  the  post  office  or 
processing  and  distribution  center 
serving  the  post  office  where  mailings 
are  entered.  These  pallets  contain  all 
mail  remaining  after  required  and 
optional  pallets  are  prepared  to  finer 
sortation  levels  under  M045,  as 
appropriate. 

b.  Parcel  Post  mailed  at  BMC  Presort, 
OBMC  Presort,  DSCF,  and  DDU  rates. 
Pallets  must  meet  the  requirements 
specifically  prescribed  for  these  rates  in 
M045. 


5.3     Minimum  Load 

[Amend  5.3a  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail"  and  by 
changing  "M630"  to  "M710";  no  other 
changes  to  text.] 


5.6     Mail  on  Pallets 

[Amend  5.6  (as  it  appeared  in  the 
final  rule  published  in  65  FR  50054 
(August  16,  2000))  to  provide  for 
separation  of  flat-size  Boimd  Printed 
Matter  Carrier  Route  mail  from 
Presorted  mail  on  5-digit  level  pallets,  to 
change  "Standard  Mail  (A)"  to 
"Standard  Mail,"  to  remove  references 
to  "bundles,"  and  to  clarify  and 
reorganize  to  read  as  follows:] 

These  standards  apply  to  mail  on 
pallets: 

a.  Pieces  in  trays,  packages,  and  sacks 
must  be  prepared  imder  the  standards 
for  the  class  of  mail  and  rate  claimed. 

b.  When  two  or  more  Periodicals 
mailings,  two  or  more  Standard  Mail 
mailings,  or  two  or  more  Bound  Printed 
Matter  mailings  are  placed  together  on 
pallets,  the  mailer  must  keep  records  for 
each  mailing  as  required  by  the 
standards  for  the  class  of  mail. 

c.  For  letter-size  Standard  Mail  and 
Periodicals  prepared  in  trays  on  pallets, 
carrier  route  rate  mail  (including 
automation  carrier  route)  must  be 
prepared  on  separate  5-digit  pallets  (5- 
digit  carrier  routes  pallets)  from  non- 
carrier  route  automation  rate  or 
Presorted  rate  mail  (5-digit  pallets). 

d.  Heavier,  fuller  trays  must  be  placed 
at  the  bottom  of  the  load. 

e.  For  Bound  Printed  Matter  irregular 
parcels,  Presorted  and  Carrier  Route  rate 
mail  may  be  combined  on  all  levels  of 
pallet.  For  Boimd  Printed  Matter  flats. 
Presorted  and  Carrier  Route  rate  mail 
may  be  combined  on  all  levels  of  pallet 
except  as  provided  in  f  and  g. 

f.  For  sacks  of  nonletter-size 
Periodicals  mail  on  pallets  (except  for 
mail  prepared  with  detached  address 
labels),  for  sacks  of  nonletter-size 
Standard  Mail  on  pallets  (except  for 
mail  prepared  with  detached  address 
labels  and  machinable  parcels),  and  for 
sacks  of  flat-size  Boimd  Printed  Matter, 
carrier  route  rate  mail  must  be  prepared 
on  separate  5-digit  pallets  (5-digit 
carrier  routes  pallets)  from  automation 
rate  or  Presorted  rate  mail  (5-digit 
pallets). 

g.  For  packages  on  pallets  of 
nonletter-size  Periodicals,  nonletter-size 
Standard  Mail,  and  flat-size  Bound 
Printed  matter,  carrier  route  rate  mail 
must  be  prepared  on  separate  5-digit 
pallets  (5-digit  carrier  routes  or  5-digit 
scheme  carrier  routes  pallets)  from 
automation  rate  or  Presorted  rate  mail 


(5-digit  pallets  or  5-digit  scheme 
pallets).  Exception:  When  nonletter-size 
Periodicals  and  flat-size  Standard  Mail 
is  prepared  under  h,  carrier  route  rate 
mail,  automation  rate  mail,  and 
Presorted  rate  mail  may  be  copalletized 
on  the  same  merged  5-digit  pallet  or  on 
the  same  merged  5-digit  scheme  pallet 
for  applicable  5-digit  ZIP  Codes. 

h.  Mailers  of  nonletter-size 
Periodicals  and  flat-size  Standard  Mail 
that  prepare  packages  on  pallets  may 
copalletize  carrier  route  rate  mail, 
automation  rate  mail,  and  Presorted  rate 
mail  on  the  same  merged  5-digit  pallet 
or  on  the  same  merged  5-digit  scheme 
pallet  under  the  conditions  in  M920, 
M930,  or  M940. 


6.0    COPALLETIZED,  COMBINED.  OR 
MIXED-RATE  LEVEL  MAILINGS  OF 
FLAT-SIZE  PIECES 
•        *        •        *        • 

[Amend  the  heading  and  contents  of 
6.4  to  change  the  class  name  from 
"Standard  Mail  (A)"  to  "Standard 
Mail"! 


M045    Palletized  Mailings 
1.0    BASIC  USES 

[Amend  l.Of  by  replacing  "Standard 
Mail  (A)  and  (B)"  with  "Standard  Mail 
and  Package  Services"  and  l.Oi  by 
replacing  "Standard  Mail"  with 
"Package  Services"  and  by  replacing 
"M630"  with  "M700";  no  other  changes 
to  text.] 

[Amend  the  heading  of  2.0  to  add 
"ON  PALLETS"  to  read  as  follows:] 

2.0  PACKAGES  ON  PALLETS 
[Revise  2.1  to  read  as  follows:] 

2.1  Applicability 

Only  packages  of  flats  and  packages  of 
irregular  parcels  of  Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter  may  be  prepared  in  packages 
placed  directly  on  pallets  under  die 
provisions  of  2.2  through  2.5  and  3.0. 
Mail  that  cannot  be  placed  on  pallets 
imder  2.0  and  3.0  must  be  prepared  in 
sacks  under  the  applicable  provisions  of 
M200,  M600,  and  M700.  Sacks 
containing  packages  for  mixed  ADC 
destinations,  or  containing  packages 
remaining  after  all  pallets  are  prepared, 
may  be  presented  with  the  palletized 
portion  of  the  mailing  job  (and,  subject 
to  8.5,  reported  on  the  same  postage 
statement)  if  the  sacks  are  set  apart  from 
the  palletized  portion  of  the  mailing  job. 

[Redesignate  current  2.2  through  2.4 
as  2.3  through  2.5,  respectively.  Delete 
current  2.5  and  2.6.  Insert  new  2.2  to 
read  as  follows:] 
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2.2  Basic  Packaging  Standards 

Package  preparation  for  Periodicals, 
Standard  Mail,  and  Boimd  Printed 
Matter  must  meet  the  general  standards 
in  MOlO  and  M020  and  the  applicable 
packaging  provisions  of  M200,  M610, 
M620,  M720,  and  M820,  except  as  noted 
in  2.3  through  2.5.  Packages  must  be 
sorted  to  pallets  under  3.0.  The 
palletized  portion  of  a  mailing  may  not 
include  packages  sorted  to  mixed  ADCs 
or  foreign  destinations. 

[Amend  the  heading  of  redesignated 

2.3  by  deleting  "Size";  to  read  as 
follows:] 

2.3    Periodicals 


[Amend  the  heading  of  redesignated 
2.4  by  deleting  "Size"  and  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail"  to  read  as  follows:] 

2.4    Standard  Mail 


[Revise  the  heading  and  contents  of 
redesignated  2.5  to  read  as  follows:] 

2.5     Bound  Printed  Matter 

Bound  Printed  Matter  on  pallets  must 
be  packaged  as  follows: 

a.  Presorted  Bound  Printed  Matter: 

(1)  Only  individual  pieces  of  flats  or 
irregular  parcels  that  weigh  less  than  10 
poimds  may  be  prepared  as  packages  on 
pallets.  Pieces  that  individually  weigh 
10  or  more  pounds  must  be  prepared 
and  palletized  as  machinable  parcels 
under  3.5  or  prepared  in  sacks  under 
M722. 

(2)  Packages  must  be  prepared  to  the 
package  destinations  in  M722.  The 
mioimum  package  size  is  10  addressed 
pieces  or  10  pounds,  whichever  occurs 
first,  except  that  the  last  package  to  a 
presort  destination  may  contain  fewer 
than  10  pieces  or  weigh  less  than  10 
poimds.  See  2.5c  for  a  definition  of  the 
"whichever  comes  first"  packaging 
requirement.  When  there  are  at  least  10 
pieces  but  fewer  than  10  pounds  for  a 
presort  destination,  the  pieces  must  be 
prepared  in  a  single  physical  package. 
The  maximum  physical  package  size  is 
20  pounds,  except  that  5-digit  packages 
that  will  be  placed  on  a  5-digit  scheme 
(flats  only)  or  5-digit  pallet  may  weigh 
up  to  40  pounds.  The  total  number  of 
physical  packages  for  a  single  presort 
destination  must  not  exceed  the  number 
of  10-pound  increments  to  that 
destination.  Each  physical  package  must 
contain  at  least  2  addressed  pieces.  Each 
physical  package  must  be  labeled  using 
optional  endorsement  lines  or  pressiu-e 
sensitive  labels  under  M722. 

b.  Carrier  Route  Bound  Printed 
Matter: 


(1)  Only  individual  pieces  of  flats  or 
irregular  parcels  that  weigh  less  than  10 
pounds  may  be  prepared  as  packages  on 
pallets.  Pieces  that  individually  weigh 
10  or  more  pounds  must  either  be 
prepared  and  palletized  as  machinable 
parcels  imder  3.5  and  pay  the  Presorted 
rates,  or  be  prepared  in  sacks  to  qualify 
for  the  Carrier  Route  rates  under  M723. 

(2)  The  minimum  package  size  is  10 
addressed  pieces  or  10  pounds  to  a 
carrier  route,  whichever  occurs  first, 
except  that  the  last  package  to  a  carrier 
route  destination  may  contain  fewer 
than  10  pieces  or  weigh  less  them  10 
pounds.  See  2.5c  for  a  definition  of  the 
"whichever  comes  first"  packaging 
requirement.  When  there  are  at  least  10 
pieces  but  fewer  than  10  poimds  for  a 
presort  destination,  the  pieces  must  be 
prepared  in  a  single  physical  package. 
The  maximum  physical  package  size  is 
20  poimds,  except  that  carrier  route 
packages  of  flats  that  will  be  placed  on 
a  5-digit  scheme  carrier  routes  or  5-digit 
carrier  routes  pallet  and  carrier  route 
packages  of  irregular  parcels  that  wUl  be 
placed  on  a  5-digit  pallet  may  weigh  up 
to  40  pounds.  The  total  number  of 
physical  packages  for  a  single  carrier 
route  destination  must  not  exceed  the 
number  of  10-pound  increments  to  that 
destination.  Each  physical  package  must 
contain  at  least  2  addressed  pieces.  Each 
physical  package  must  be  labeled  to  the 
carrier  route  with  facing  slips  under 
M723,  optional  endorsement  lines 
under  M013,  or  carrier  route 
information  lines  under  M014. 

c.  Minimum  Package  Size.  Package 
mail  under  the  minimum  package  size 
of  "10  pieces  or  10  pounds,  whichever 
comes  first"  according  to  these 
standards: 

(1)  For  identical-weight  pieces,  a 
single-piece  weight  of  one  pound  results 
in  10  pieces  weighing  10  pounds. 
Identiced-weight  pieces  weighing  one 
pound  or  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  must  be  prepared  using  the  10 
pound  minimum. 

(2)  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum 
applies).  Alternatively,  package  by  the 
actual  piece  count  or  mail  weight  for 
each  package  destination,  provided 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  package)  the  number  of  pieces  and 
their  total  weight. 

(3)  Mailers  must  note  on  the 
accompanying  postage  statement 


whether  they  applied  the  10-piece  or  10- 
pound  threshold,  or  both. 

[Remove  3.0;  redesignate  4.0  through 
15.0  as  3.0  through  14.0,  respectively.] 

3.0    PALLET  PRESORT  AND 
LABELING 

[The  following  section.  Pallet  Presort 
and  Labeling,  was  originally  revised  as 
M045.4.0  in  the  final  rule  published  in 
65  FR  50054  (August  16,  2000).  The 
revisions  below  are  revisions  to  the 
language  in  that  final  rule.] 
***** 

[Delete  redesignated  3.3  pertaining  to 
Bound  Printed  Matter  (revised  in  the 
final  rule  published  in  65  FR  50054 
(August  16,  2000)).  Redesignate  3.4  and 
3.5  as  3.5  through  3.6.  Add  new  3.3  and 
3.4  to  read  as  follows:] 

3.3     Bound  Printed  Matter  Flats- 
Packages  and  Sacks  on  Pallets 

Mailers  must  prepare  pallets  in  the 
sequence  listed  below.  Mailers  who  do 
not  perform  scheme  sortation  under  3.3a 
and  3.3b  using  LOOl  must  begin 
preparing  pallets  under  3.3c.  Pallets 
must  be  labeled  according  to  the  Line  1 
and  Line  2  information  listed  below  and 
under  M031. 

a.  5-Digit  Scheme  Carrier  Routes. 
Optional.  Permitted  only  for  flat-size 
packages  on  pallets.  May  contain  only 
Carrier  Route  rate  packages  for  the  same 
5-digit  scheme  under  LOOl.  If  scheme 
sort  is  performed,  it  must  be  done  for  all 
5-digit  scheme  destinations.  For  all  5- 
digit  destinations  that  are  not  part  of  a 
scheme,  prepare  5-digit  carrier  routes 
pallets  under  3.3c. 

(1)  Line  1:  use  LOOl,  Column  B. 

(2)  Une  2:  "PSVC  FLTS,"  followed  by 
"CARRIER  ROUTES"  or  "CR-RTS"  and 
"SCHEME"  or  "SCH." 

b.  5-Digit  Scheme.  Optional. 
Permitted  only  for  flat-size  packages  on 
pallets.  May  contain  only  Presorted  rate 
packages  for  the  same  5-digit  scheme 
under  LOOl.  If  scheme  sort  is  performed, 
it  must  be  done  for  all  5-digit  scheme 
destinations.  For  all  5-digit  destinations 
that  £ire  not  part  of  a  scheme,  prepare  5- 
digit  pallets  under  3.3d. 

(1)  Line  1:  use  LOOl,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  5D"  followed 
by  "SCHEME"  or  "SCH." 

c.  5-Digit  Carrier  Routes.  Required  for 
sacks  and  packages  (except  for  packages 
prepared  to  5-digit  carrier  route  scheme 
pallets  under  3.3a).  May  contain  only 
Carrier  Route  rate  mail  for  the  same  5- 
digit  ZIP  Code. 

(1)  Line  1:  use  city,  state  abbreviation, 
and  5-digit  ZIP  Code  destination  (see 
M031  for  military  mail). 

(2)  Line  2:  "PSVC  FLTS"  followed  by 
"CARRIER  ROUTES"  or  "CR-RTS." 


d.  5-Digit.  Required  for  sacks  and 
packages  (except  for  packages  prepared 
to  5-digit  scheme  pallets  under  3.3b). 
May  contain  only  Presorted  rate  mail  for 
the  same  5-digit  ZIP  Code. 

(1)  Line  1:  use  city,  state  abbreviation, 
and  5-digit  ZIP  Code  destination  (see 
M031  for  military  mail). 

(2)  Une  2:  "PSyC  FLTS  5D." 

e.  3-digit:Dptional.  May  contain 
Carrier  Route  and/or  Presorted  rate  mail. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Une  2:  "PSVC  FLTS  3D." 

f.  SCF.  Required.  May  contain  Carrier 
Route  and/or  Presorted  rate  mail. 

(1)  Line  1:  use  L002,  Column  C. 

(2)  Line  2:  "PSVC  FLTS  SCF." 

g.  ASF.  Required.  May  contain  Carrier 
Route  and/or  Presorted  rate  mail.  Sort 
ADC  packages  or  sacks  to  ASF  pallets 
based  on  the  "label  to"  ZIP  Code  for  the 
ADC  destination  of  the  package  or  sack 
in  L004.  See  E752  for  additional 
requirements  for  DBMC  rate  eligibility.    . 

(1)  Une  1:  useL602. 

(2)  Line  2:  "PSVC  FLTS  ASF." 
h.  BMC.  Required.  May  contain 

Carrier  Route  and/or  Presorted  rate  mail. 
Sort  ADC  packages  or  sacks  to  BMC 
pallets  based  on  the  label  to  ZIP  Code 
for  the  ADC  destination  of  the  package 
or  sack  in  L004.  See  E752  for  additional 
requirements  for  DBMC  rate  eligibility. 
(DUne  1:  useL601. 
(2)  Line  2:  "PSVC  FLTS  BMC." 
i.  Mixed  BMC  (for  sacks  on  pallets 
only).  Optional.  May  contain  Carrier 
Route  and/or  Presorted  rate  mail. 

(1)  Line  1:  "MXD."  followed  by  the 
information  in  L601,  Column  B,  for  the 
BMC  serving  the  3-digit  ZIP  Code  prefix 
of  the  entry  post  office  (label  to  plant 
serving  entry  post  office  if  authorized  by 
the  processing  and  distribution 
manager). 

(2)  Line  2:  "PSVC  FLTS"  followed  by 
"WKG." 

3.4    Bound  Printed  Matter  Irregular 
Parcels — Packages  and  Sacks  on  Pallets 

Mailers  must  prepare  pallets  in  the 
sequence  listed  below.  Pallets  must  be 
labeled  according  to  the  Line  1  and  Line 
2  information  listed  below  and  under 
M031. 

a.  5-digit.  Required.  May  contain 
Carrier  Route  and/or  Presorted  rate  mail. 

(1)  Line  1:  use  city,  state  abbreviation, 
and  5-digit  ZIP  Code  destination  (see 
M031  for  military  mail). 

(2)  Une  2:  "PSVC  IRREG  5D"  and.  if 
the  pallet  contains  only  carrier  route 
mail,  followed  by  "CARRIER  ROUTES" 
or  "CR-RTS". 

b.  3-digit.  Optional.  May  contain 
Carrier  Route  and/or  Presorted  rate  mail. 

(1)  Une  1:  use  L002,  Column  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

c.  SCF.  Required.  May  contain  Carrier 
Route  and/or  Presorted  rate  mail. 


(1)  Line  1:  use  L002,  Column  C. 

(2)  Line  2:  "PSVC  IRREG  SCF." 

d.  ASF.  Required.  May  contain  Carrier 
Route  rate  and/or  Presorted  rate  mail. 
Sort  ADC  packages  or  sacks  to  ASF 
pallets  based  on  the  "label  to"  ZIP  Code 
for  the  ADC  destination  of  the  package 
or  sack  in  L004. 

(1)  Line  1:  use  L602. 

(2)  Line  2:  "PSVC  IRREG  ASF." 

e.  BMC.  Required.  May  contain 
Carrier  Route  and/or  Presorted  rate  mail. 
Sort  ADC  packages  or  sacks  to  BMC 
pallets  based  on  the  "label  to"  ZIP  Code 
for  the  ADC  destination  of  the  package 
or  sack  in  L004. 

(1)  Line  1:  use  L601. 

(2)  Line  2:  "PSVC  IRREG  BMC." 

f.  Mixed  BMC  (for  sacks  on  pallets 
only).  Optional.  May  contain  Carrier 
Route  and/or  Presorted  rate  mail. 

(1)  Line  1:  "MXD,"  followed  by  the 
information  in  L601,  Column  B,  for  the 
BMC  serving  the  3-digit  ZIP  Code  prefix 
of  the  entry  post  office  (label  to  plant 
serving  entry  post  office  if  authorized  by 
the  processing  and  distribution 
manager). 

(2)  Line  2:  "PSVC  IRREG"  followed  by 
"WKG." 

3.5    Machinable  Parcels — Standard 
Mail,  Bound  Printed  Matter,  and  Parcel 
Post  (Except  BMC  Presort,  OBMC 
Presort,  and  Parcel  Select  DDU  and 
DSCF) 

Mailers  must  prepare  pallets  in  the 
sequence  listed  below.  Mailers  may 
prepare  Parcel  Post  other  than  BMC 
Presort,  OBMC  Presort,  and  Parcel 
Select  DDU  and  DSCF  on  pallets  under 
this  section  as  an  option.  If  Parcel  Post 
is  optionally  sorted  under  this  section, 
it  must  meet  all  the  requirements  of  this 
section.  Pallets  must  be  labeled 
according  to  the  Line  1  and  Une  2 
information  listed  below  and  under 
M031. 

a.  5-digit.  Required,  except  optional 
for  Standard  Mail  if  3/5  rates  are  not 
claimed. 

(1)  Line  1:  use  city,  state  abbreviation, 
and  5-digit  ZIP  Code  destination  (see 
M031  for  military  mail). 

(2)  Line  2:  "STD  MACH  5D"  or 
"PSVC  MACH  5D,"  as  applicable. 

b.  If  DBMC  rates  are  not  claimed: 
BMC.  Required. 

(l)Line  l:useL601. 
(2)  Line  2:  "STD  MACH  BMC"  or 
"PSVC  MACH  BMC,"  as  applicable. 

c.  If  DBMC  rates  are  claimed:  ASF/ 
BMC.  Option  1 :  Mailers  may  opt  to  sort 
mail  to  ASFs  using  L602  only  when  the 
mail  on  the  ASF  pallet  will  be  deposited 
at  the  ASF  to  claim  the  DBMC  rate. 
After  ASF  pallets  are  prepared  (mail 
need  not  be  sorted  to  all  ASFs), 
remaining  mail  must  be  sorted  to  BMCs 


using  L601.  Mail  on  BMC  pallets 
deposited  at  the  applicable  BMC  facility 
will  be  eligible  for  DBMC  rates  only  if 
its  3-digit  ZIP  Code  prefix  is  listed  in 
Exhibit  E650.5.1  (Standard  Mail)  or 
Exhibit  E751.1.3  (Parcel  Post  and  Bound 
Printed  Matter)  for  that  entry  BMC. 
Option  2:  Mailers  may  sort  mail  only  to 
BMCs  using  L601.  Under  option  2,  only 
mail  for  3-digit  ZIP  Codes  served  by  a 
BMC  listed  in  Exhibit  E650.5.1  or 
Exhibit  E751.1.3  are  eligible  for  DBMC 
rates  (i.e.,  mail  for  3-digit  ZIP  Codes 
served  by  an  ASF  in  Exhibit  E650.5.1  or 
Exhibit  E75 1.1. 3  are  not  eligible  for 
DBMC  rates,  nor  are  3-digit  ZIP  Codes 
that  do  not  appear  on  Exhibit  E650.5.1 
or  Exhibit  E751. 1.3). 

(1)  Line  1:  Option  1:  use  L602  for  ASF 
pallets;  use  L601  for  BMC  pallets. 

Option  2:  useL601. 

(2)  Line  2:  "STD  MACH"  or  "PSVC 
MACH,"  as  applicable;  followed  by 
"ASF"  or  "BMC,"  as  applicable. 

d.  Mixed  BMC.  Optional. 

(1)  Line  1:  "MXD,"  followed  by  the 
information  in  L601,  Column  B,  for  the 
BMC  serving  the  3-digit  ZIP  Code  prefix 
of  the  entry  post  office  (label  to  plant 
serving  entry  post  office  if  authorized  by 
the  processing  and  distribution 
manager). 

(2)  Une  2:  "STD  MACH"  or  "PSVC 
MACH,"  as  applicable,  followed  by 
"WKG." 

[Amend  the  tide  of  3.6  to  read  as 
follows:] 

3.6    Presorted  Media  Mail  and  Ubrary 
Mail 

[Amend  3.6a(2)  by  changing  "STD" 
and  "STD  B"  to  "PSVC") 

[Amend  3.6b  by  changing 
"Destination  BMC"  to  "BMC"  and  by 
changing  "STD"  and  "STD  B"  to 
"PSVC] 

[Amend  the  heading  of  redesignated 
4.0  by  adding  "To  Protect  SCF  Pallet" 
and  by  replacing  "Standard  Mail  (A)" 
with  "Standard  Mail"  to  read  as 
follows:] 

4.0    PACKAGE  REALLOCATION  TO 
PROTECT  SCF  PALLET  FOR 
PERIODICALS  FLATS  AND 
IRREGULAR  PARCELS  AND 
STANDARD  MAIL  FLATS  ON  ^ 

PALLETS 
***** 

[The  following  section  (M045.5.0)  was 
originally  added  as  M045.6.0  in  the 
amended  final  rule  published  in  65  FR 
48385  (August  8,  2000).  The  revisions 
below  are  revisions  to  the  language  in 
that  final  rule.] 

[Amend  the  heading  of  redesignated 
5.0  by  replacing  "Standard  Mail  (A)" 
with  "Standard  Mail"  to  read  as 
follows:] 
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5.0    PACKAGE  REALLOCATION  TO 
PROTECT  BMC  PALLET  FOR 
STANDARD  MAIL  FLATS  ON 
PALLETS 


6.0    PALLETS  OF  PACKAGES.  SACKS, 
AND  TRAYS 

***** 

[Amend  the  heading  of  6.2  to  read  as 
follows:] 

6.2    Standard  Mail 

[Amend  6.2  by  replacing  the  class 
name  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.) 


6.4    Commingled  Zones 

[Amend  6.4  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services  mail, 
and  by  changing  "M630"  to  "M710  or 
M720"  to  read  as  follows:] 

Pieces  of  Package  Services  mail  for 
different  zones  may  be  commingled 
only  under  M710  or  M720. 
***** 

[Amend  the  heading  of  8.0  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail"  to  read  as  follows:] 

8.0    PALLETS  OF  COP ALLETIZED 
PERIODICALS  OR  STANDARD  MAIL 
FLAT-SIZE  PIECES 

***** 

[Amend  the  heading  of  8.3  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail"  to  read  as  follows:] 

8.3    Standard  Mail 

[Amend  the  first  sentence  of  8.3  to 
read  as  follows:] 

Additional  standards  apply  to 
Standard  Mail:  *   *   * 


8.5    Postage  Statement 

[Amend  8.5b  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

***** 

9.0  PALLETS  OF  MACHINABLE 
PARCELS 

[Amend  the  heading  of  9.1  to  remove 
the  "(A)"  to  read  as  follows:] 

9.1  Standard  Mail 

***** 

*lRevise  the  heading  of  9.2  to  read  as 
follows:] 

9.2  Package  Services 

[Amend  9.2  by  changing  "M630"  to 
"M710  and  M720."l 


10.0  PARCEL  POST— BULK  MAIL 
CENTER  (BMC)  PRESORT  DISCOUNT 

10.1  Machinable  Parcels 

[Amend  10.1c  by  replacing  the  label 
class  designation  "STD  B"  with  "PSVC 
to  read  as  follows:] 

To  qualify  for  die  BMC  Presort 
discount: 


c.  Pallet  box  Une  2  labeling:  "PSVC 
MACHBMC." 

10.2    Nonmachinable  Parcels 

[Amend  10.2c  by  replacing  the  label 
class  designation  "STD  B"  with  "PSVC" 
to  read  as  follows:] 


c.  Pallet  Line  2  labeling:  "PSVC  NON 
MACH  BMC"  or  "PSVC  NON  MACH 
ASF,"  as  applicable. 

11.0  PARCEL  POST— ORIGIN  BULK 
MAIL  CENTER  (OBMC)  PRESORT 
DISCOUNT 

11.1  Machinable  Parcels 

[Amend  11.1c  by  replacing  the  label 
class  designation  "STD  B"  with  "PSVC" 
to  read  as  follows:] 

To  qualify  for  die  OBMC  Presort 
discoimt: 
***** 

c.  Pallet  box  Line  2  labeling:  "PSVC 
MACH  BMC." 

11.2  Nonmachinable  Parcels 

[Amend  11.2c  by  replacing  the  label 
class  designation  "STD  B"  with  "PSVC" 
to  read  as  follows:] 

To  qualify  for  the  OBMC  Presort 
discoimt: 

***** 

c.  Pallet  Une  2  labeling:  "PSVC  NON 
MACH  BMC"  or  "PSVC  NON  MACH 
ASF,"  as  appropriate. 

12.0  PARCEL  POST  DSCF  RATES- 
PARCELS  ON  PALLETS 

12.1  Biisic  Preparation,  Parcels  on 
Pallets 

[Amend  the  first  sentence  of  12.1  by 
changing  "M630"  to  "M710."] 

***** 

[Amend  12.ld(2)  by  replacing  the 
label  class  designation  "STD  B"  with 
"PSVC"  and  adding  "PARCELS"  to  read 
as  follows:] 

***** 

(2)  For  Line  2,  use:  "PSVC  PARCELS 
5D." 

***** 

[Amend  12.1e  by  replacing  "M630" 
with"M710."l 


12.2    Alternate  Preparation,  Parcels  on 
Pallets 

(Amend  12.2a  by  replacing  "M630" 
with  "M710."] 

***** 

[Amend  12.2c  by  replacing  "M630" 
with  "M710."] 

[Amend  12.2d(2)  by  replacing  the 
label  class  designation  "STD  B"  with 
"PSVC"  and  adding  "PARCELS"  to  read 
as  follows:] 
***** 

(2)  For  Line  2,  use:  "PSVC  PARCELS 
5D." 


12.3  5-Digit  ZIP  Codes  For  Which 
Pallets  May  Not  Be  Prepared 

[Amend  12.3  by  changing  "Exhibits 
E652.7.0  and  E652.8.0"  to  "Exhibits 
E751.7.0  and  E751.8.0"  and  by  changing 
"M630"  to  "M710."] 

12.4  5-Digit  ZIP  Codes  Requiring  BMC 
Entry 

[Amend  12.4  by  changing  "E652.6.0" 
to"E751.6.0."] 

13.0  PARCEL  POST  DSCF  RATES- 
SACKS  ON  PALLETS 

[Amend  13.0  by  changing  "M630"  to 
"M710."] 

[Amend  13.0b  by  replacing  the  label 
class  designation  "STD  B"  widi  "PSVC" 
to  read  as  follows:] 
***** 

b.  Line  2:  "PSVC  PP  5D  SACKS". 

14.0    PARCEL  POST  DDU  RATES 

[Amend  14.0  by  replacing  "STD  B" 
wiUi  "PSVC"  and  adding  "PARCELS" 
in  the  fovuth  sentence  to  read  as 
follows:] 

*   *   *  If  pieces  are  sacked  or 
palletized,  they  must  be  prepared  to  5- 
digits  and  labeled  as  follows:  Line  1 
labeling,  use  city,  state,  and  5-digit  ZIP 
Code  destination;  Line  2,  use  "PSVC 
PARCELS  5D."  *   *   * 


M050    Delivery  Sequence 


4.0  DOCUMENTATION 

4.1  General 

[Amend  4.1  by  changing  the  class 
name  "Standard  Mail  (A)"  to  "Standard 
Mail"  in  the  fifth  sentence;  no  other 
changes  to  text.] 

4.2  High  Density 

[Amend  4.2a  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 


M070    Mixed  Classes 

M071    Basic  Information 

1.0    MARKINGS 

[Amend  1.1  and  1.  2  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail";  no  other  changes  to  text.] 
***** 

[Amend  1.3  by  replacing  "Standard 
Mail  (A)  Enclosed"  with  "Standard  Mail 
Enclosed"  and  "Standard  Mail  parcel" 
with  "Standard  Mail  and  Package 
Services  parcel";  no  other  changes  to 
text.] 

M072    Express  Mail  and  Priority  Mail 
Drop  Shipment 


2.0    ADDITIONAL  STANDARDS  FOR 
ENCLOSED  MAIL 

***** 

[Revise  the  heading  and  contents  of 

2.3  by  changing  "Standard  Mail  (A)"  to 
"Standard  Mail."] 

[Revise  the  heading  of  2.4  to  "Package 
Services"  to  read  as  follows:] 

2.4  Package  Services 

[Amend  2.4  by  changing  "P710,  P720, 
or  P730"  to  "P910,  P920,  or  P930"  and 
by  changing  "E652"  to  "E751."] 

***** 

(Amend  the  heading  of  MO  7  3  to 
reflect  the  new  class  of  mail  names  to 
read  as  follows:] 

M073    Combined  Mailings  of  Standard 
Mail  and  Package  Services  Parcels 

1.0    COMBINED  MACHINABLE 
PARCELS— RATES  OTHER  THAN 
PARCEL  POST  OBMC  PRESORT.  BMC 
PRESORT.  DSCF,  AND  DDU 

[Amend  1.1  by  replacing  "Standard 
Mail  (A)"  widi  "Standard  Mail"  and  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services";  no  other  changes  to 
text.] 

[Amend  1.2  by  replacing  "Standard 
Mail  (A)"  widi  "Standard  Mail,"  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services  mail,"  and  by 
replacing  "Standard  Mail"  with 
'Standard  Mail  and  Package  Services"; 
no  other  changes  to  text.] 

[Amend  1.4  and  1.5c  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail"  and  by  replacing  "Standard  Mail 
(B)"  with  "Package  Services";  no  other 
changes  to  text.] 

[Amend  1.6a  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail,"  by 
changing  "10  pieces/20  pounds/1,000 
cubic  inches"  to  "10  pieces  or  20 
pounds,"  and  by  changing  "Exhibits 
E651.5.1  and  E652.1.3"  to  "Exhibits 
E650.5.1andE751.1.3."] 


Amend  1.6b  by  replacing  "STD  A/B" 
with  "STD/PSVC";  no  other  changes  to 
text] 

2.0  COMBINED  PARCELS— PARCEL 
POST  OBMC  PRESORT,  BMC 
PRESORT.  AND  DSCF  RATES 

2.1  Qualification 

[Amend  2.1a,  b,  and  c  by  replacing 
"Standard  Mail  (A)"  widi  "Standard 
Mail"  and  by  replacing  "Standard  Mail 
(B)"  with  "Package  Services";  no  other 
changes  to  text.] 

2.2  Authorization 

[Amend  2.2  by  replacing  "Standard 
Mail  (A)"  widi  "Standard  Mad"  and  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services";  no  other  changes  to 
text.] 

2.3  Postage  Payment 

[Amend  2.3  by  replacing  "P710"  with 
"P910."] 

2.4  Preparation  and  Rates 

[Amend  2.4  by  replacing  "Standard 
Mail  (A)"  vddi"Standard  Mail"  and  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services";  no  other  changes  to 
text] 

2.5  Documentation 

[Amend  2.5  by  replacing  "Standard 
Mad  (A)"  vdth  "Standard  Mail"  and  by 
replacing  "Standard  Mail  (B)"  with 
"Package  Services";  no  other  changes  to 
text.] 


M074    Plant  Load  Mailings 


3.0    INTERSERVICE  AREA  PLANT- 
LOADED  SHIPMENTS 


[Revise  heading  of  3.4  to  reflect  the 
new  mail  class  names  to  read  as 
follows:] 

3.4    Standard  Mail  and  Package 
Service^ 

[Amend  3.4  by  replacing  "Standard 
Mad"  with  "Standard  Mad  and  Package 
Services";  no  other  changes  to  text.] 

***** 

[Amend  3.7c  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  other  changes  to  text.] 


MlOO    First-Class  Mail 
(Nonautomation) 

[Add  new  headings  MllO  and  1.0  to 
read  as  foUows:] 


Ml  1 0    Single-Piece  First-Class  Mail 

1.0    PREPARATION 

[Redesignate  E130.2.3  as  MllO.l.O;  no 
changes  to  text.] 

***** 

M600    Standard  Mail 

[Amend  the  heading  of  M610  by 
removing  "(A)"  to  read  as  follows:] 

M61 0    Presorted  Standard  Mail 

1.0    BASIC  STANDARDS 

***** 

[Amend  the  heading  and  contents  of 
1.3  by  replacing  "Standard  Mad  (A)" 
with  "Standard  Mail";  no  other  dianges 
to  text.] 

***** 

4.0    FLAT-SIZE  PIECES  AND 
IRREGULAR  PARCELS 

***** 

[Amend  4.6  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mad";  no 
other  changes  to  text.] 

***** 

[Amend  4.8  bv  replacing  "STD  A 
IRREG"  with  "STD  IRREG"  and  by 
replacing  "STD  A  MACH"  widi  "STD 
MACH,"  no  other  changes  to  text.] 

5.0    MACHINABLE  PARCELS 

***** 

[Amend  5.3  by  replacing  "STD  A 
MACH"  widi  "STD  MACH,"  no  odier 
changes  to  text.] 

[Delete  6.0  pertaining  to  preparation 
of  bedloaded  bimdles  of  flats.] 

M620    Enhanced  Carrier  Route 
Standard  Mail 

1.0  BASIC  STANDARDS 

1.1  All  Mailings 

[Amend  1.1a  by  replacing  "E820" 
with  "E630."] 

***** 

[Revise  the  heading  of  1.4  to  read  as 
foUows:] 

1.4    Exception 

[Amend  1.4  by  replacing  "Standard 
Mad  (A)"  widi  "Standard  Mail."] 


4.0    SACK  PREPARATION— FLAT- 
SIZE  PIECES  AND  IRREGULAR 
PARCELS 

***** 

[Amend  4.3  by  replacing  "STD  A 
IRREG"  widi  "STD  IRREG,"  no  odier 
changes  to  text.] 

5.0    RESIDUAL  PIECES 

[Amend  5.0  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mad";  no 
other  changes  to  text.] 
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[Delete  6.0  pertaining  to  preparation 
of  bedloaded  bimdles  of  flats.) 

(Add  new  section  M700  to  read  as 
follows:] 

M700    Package  Services 

[Redesignate  M630.1.0  as  M710  to 
read  as  follows:] 

M710    Parcel  Post 

[Add  new  heading  1.0  to  read  as 
foUows:] 

1.0  BASIC  REQUIREMENTS 
[Add  1.1  to  read  as  follows:] 

1.1  General 

All  mailings  at  Parcel  Post  rates  are 
subject  to  these  general  standards: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E710,  E711, 
E751,  and  MOlO  and  M030. 

b.  All  pieces  that  are  palletized  must 
be  prepared  under  M045. 

c.  There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece  rate 
Parcel  Post. 

[Redesignate  M630.1.1  as  M710.1.2, 
no  changes  to  text.] 

[Redesignate  M630.1.2  as  M710.1.3, 
amend  to  show  DSCF  and  DDU  rate 
mail  need  not  be  separated  by  zone,  and 
amend  for  numbering  revisions  to  read 
as  follows:] 

1.3  Separation 

Except  for  mail  entered  at  DSCF  or 
DDU  rates  (which  are  not  zoned  rates). 
Parcel  Post  pieces  must  be  separated  by 
zones  when  presented  for  acceptance 
unless  either  the  correct  postage  is 
affixed  to  each  piece  or  the  mailing  is 
prepared  under  1.4,  or  the  mailing  is 
presented  under  a  special  postage 
payment  system  under  P910.  P920,  or 
P930.  If  DSCF  sacks  prepared  under  2.2 
are  included  in  the  same  mailing  as 
DSCF  pallets  prepared  under 
M045.12.1e,  then  at  the  time  of 
acceptance  the  mailer  must  separate  the 
sacks  that  are  overflow  from  palletized 
mail  from  those  sacks  that  were 
prepared  under  the  provisions  of  2.2. 

[Redesignate  M630.8.0  as  M710.1.4; 
amend  to  delete  references  to  Boimd 
Printed  Matter  to  read  as  follows:] 

1.4  Commingled  Zones 

Zoned  Parcel  Post  pieces  need  not  be 
separated  by  zones  when  presented  for 
verification,  other  than  as  individual 
pieces  or  with  full  correct  postage 
affixed  to  each  piece,  subject  to  this 
section.  Nonidentical-weight  pieces  not 
bearing  the  full  correct  postage  may  not 
be  conuningled  unless  authorized  by  the 
RCSC  manager  serving  the  office  of 
mailing.  The  mail  must  be  prepared  and 
documented  under  either  of  the 
following: 


a.  P910  or  P930;  or 

b.  All  of  these  conditions: 

(1)  A  unique  niunber  is  assigned  to 
each  sack/pallet  in  the  mailing  and 
printed  on  a  separate  line  at  the  top  of 
the  sack/pallet  label  (above  the  Line  1 
information). 

(2)  A  detailed  list  accompanies  each 
mailing  or  mailing  segment,  sequenced 
numerically  by  the  numbers  assigned  to 
sacks/pallets  in  the  mailing,  that  shows 
the  post  office  where  the  mail  is  to  be 
entered  (entry  post  office),  a  imique 
identifier  for  the  mailing  or  mailing 
segment  that  also  appears  on  the 
corresponding  postage  statement(s),  the 
name  and  address  of  the  mmler,  the 
permit  number  (if  applicable),  the  date 
of  mailing,  individual  line  entries  for 
each  sack/pallet,  and  the  total  number 
of  pieces  to  each  zone  and  in  the  entire 
mailing  or  mailing  segment.  Line  entries 
for  sacks/pallets  containing  mail  for 
only  one  zone  must  show  the  sack/ 
pallet  number,  the  sortation  level,  the 
zone  for  which  the  mail  is  destined,  and 
the  total  number  of  pieces  for  the  sack/ 
pallet.  Entries  for  sacks/pallets 
containing  mail  for  more  than  one  zone 
must  also  show  (by  zone)  the  number  of 
pieces  to  each  3-digit  ZIP  Code  area  and 
the  total  niunber  of  pieces  for  that  zone 
for  the  sack/pallet.  Mailings  are  not 
accepted  if  there  are  discrepancies 
between  the  information  in  the  detailed 
listing  or  on  the  postage  statement  and 
the  results  of  USPS  random  verification 
of  piece  counts  and  postage. 
***** 

[Redesignate  M630.1.3  aS  M710.1.5, 
and  amend  by  changing  references  from 
"P710,  P720,  or  P730"  to  "P910,  P920, 
or  P930,"  and  clarifying  to  read  as 
follows:] 

1.5    Dociunentation 

Parcel  Post  mailings  must  be 
documented  as  follows: 

a.  Postage  Statement.  A  complete, 
signed  postage  statement,  using  the 
correct  USPS  form  or  an  approved 
facsimile,  must  accompany  each  bulk 
mailing  (a  mailing  that  includes  pieces 
qualifying  for  rates  that  require  a  50- 
piece  minimum  volume  requirement). 

b.  Other  Documentation.  When 
presented  for  acceptance, 
documentation  of  postage  by  entry 
office  and  presort  level  (e.g.,  by  BMC  for 
DBMC.  OBMC  Presort,  and  BMC  Presort 
mail  and  by  5-digit  ZIP  Code  for  DSCF 
and  DDU  rates)  is  required  under  P910, 
P920,  or  P930.  Except  for  DSCF  rate 
mail  palletized  under  the  alternate 
preparation  option  that  requires 
separate  documentation,  other 
documentation  is  not  required  when  the 
correct  rate  is  affixed  to  each  piece,  or 
when  each  piece  is  of  identical  weight 


and  the  pieces  are  separated  by  zone 
and  within  each  zone  are  grouped  by 
pieces  subject  to  the  same  combination 
of  rates.  DSCF  rate  mail  palletized  imder 
the  alternate  preparation  option  in 
M045  must  submit  the  detailed 
documentation  required  in  M045.12.2. 
[Add  2.0  to  read  as  follows:] 

2.0  DSCF  RATE 

2.1  General 

[Redesignate  contents  of  M630.1.4  as 
M710.2.1;  amend  by  changing  the 
reference  "1.5"  to  "2.2,"  by  changing 
the  reference  "Exhibit  E652.6.0"  to 
"Exhibit  E751.6.0,"  and  by  changing  the 
reference  to  "Exhibit  E652.7.0  and 
Exhibit  E652.8.0"  to  "Exhibit  E751.7.0 
and  Exhibit  E751.8.0";  no  other  changes 
to  text.] 

2.2  DSCF  Sack  Preparation 

[Redesignate  M630.1.5  as  M710.2.2; 
amend  redesignated  2. 2d  by  replacing 
"STD  B  5D"  with  "PSVC  PARCELS  5D": 
no  other  changes  to  text.) 

3.0    DDU  RATE 

[Redesignate  M630.1.6  as  M710.3.0; 
amend  redesignated  3.0b  by  changing 
"E652"  to  "E751";  amend  redesignated 
3.0d  by  changing  "Exhibit  E652.7.0  and 
Exhibit  E652.8.0"  to  "Exhibit  E751.7.0 
and  Exhibit  E751.8.0";  amend 
redesignated  3.0e(2)  by  changing  "STD 
B  5D"  with  "PSVC  PARCELS  5D,"  no 
other  changes  to  text.) 

[Add  4.0  to  read  as  follows:] 

4.0  OPTIONAL  MACHINABLE 
PARCEL  PREPARATION 

4.1  Basic  Standards 

Mailers  may  opt  to  prepare  Parcel 
Post  machinable  parcels  in  sacks  under 

4.2  or  on  pallets  under  M04 5.  Pieces    . 
must  be  separated  by  zones  when 
presented  to  the  USPS  unless  either  the 
correct  postage  is  affixed  to  each  piece 
or  the  mailing  is  prepared  under  1.4. 
Pieces  for  more  than  one  zone  may  not 
be  placed  in  the  same  sack,  and  sacks 
must  be  separated  by  zone  when 
presented  to  the  USPS. 

4.2     Sack  Preparation 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 

a.  5-digit:  required  (minimum  of  10 
pieces/20  pounds,  smaller  volume  not 
permitted);  for  Line  1,  use  5-digit  ZIP 
Code  destination  of  pieces  (see  M031  for 
military  mail). 

b.  Destination  ASF:  optional;  allowed 
only  for  mail  deposited  at  an  ASF  to 
claim  the  DBMC  rate  (minimum  of  10 
pieces/20  pounds,  smaller  volume  not 
permitted);  for  Line  1,  use  L602.  Exhibit 
E751.1.3d  determines  DBMC  rate 
eligibility. 


c.  Destination  BMC:  required 
(minimum  of  10  pieces/20  poimds, 
smaller  volume  not  permitted);  for  Line 
1,  use  L601.  Exhibit  E751.1.3d 
determines  DBMC  rate  eligibility. 

d.  Mixed  BMC:  required  (no 
minimum);  for  Line  1,  use  "MXD" 
followed  by  the  Column  B  information 
in  L601  for  the  BMC  serving  the  3-digit 
ZIP  Code  prefix  of  the  entry  post  office. 

4.3    Sack  Line  2 

Line  2: 

a.  5-digit:  "PSVC  MACH  5D." 

b.  ASF:  "PSVC  MACH  ASF." 

c.  Destination  BMC:  "PSVC  MACH 
BMC." 

d.  Mixed  BMC:  "PSVC  MACH  WKG." 
***** 

[Add  new  M720  to  read  as  follows:] 

^4720    Bound  Printed  Matter 

M721     Single  Piece  Rates 

1.0  BASIC  STANDARDS 

1.1  General 

There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece  rate 
Bound  Printed  Matter  (BPM). 

1.2  Markings 

Each  piece  mailed  at  single-piece 
BPM  rates  must  be  marked  "Bound 
Printed  Matter"  (or  "BPM")  subject  to 
M012. 

M722    Presorted  Bound  Printed  Matter 

1.0  BASIC  STANDARDS 

1.1  General 

All  mailings  of  Presorted  Bound 
Printed  Matter  (BPM)  are  subject  to  the 
standards  in  2.0  through  4.0  and  to 
these  general  standards: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E710,  E712, 
E752,  and  in  MOlO,  M020,  and  M030. 

b.  All  pieces  in  a  mailing  must  be 
within  the  same  processing  category  as 
described  in  C050.  A  BPM  irregular 
parcel  is  a  piece  that  is  not  a  machinable 
parcel  as  defined  in  C050.4.1  or  a  flat  as 
defined  in  C050.3.1.  Irregular  parcels 
also  are  pieces  that  meet  the  size  and 
weight  standards  for  a  machinable 
parcel  but  are  not  individually  boxed  or 
packaged  to  withstand  processing  on 
BMC  parcel  sorters  imder  COIO. 

c.  All  pieces  must  be  sorted  to  the 
finest  extent  possible  under  2.0  through 
4.0  or  palletized  imder  M045. 

d.  Subject  to  M012,  pieces  must  be 
marked  "Bound  Printed  Matter"  (or 
"BPM")  and  "Presorted"  (or  "PRSRT"). 

1.2  Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 


each  mailing.  Documentation  of  postage 
is  not  required  if  the  correct  rate  is 
affixed  to  each  piece  or  if  each  piece  is 
of  identical  weight  and  the  pieces  are 
separated  by  rate  (zone)  when  presented 
for  acceptance. 

1.3  Separation 

Pieces  for  each  zone  must  be  sacked 
separately.  When  presented  for 
verification,  sacks  must  be  separated  by 
zone.  Exception:  Pieces  for  different 
zones  may  be  sacked  together  and  the 
sacks  do  not  have  to  be  separated  by 
zone  for  verification  if  any  of  the 
following  apply: 

a.  Full  (exact)  postage  is  affixed  to 
each  piece  in  the  mailing. 

b.  The  mailing  is  prepared  under 
P910,  P930,  or  1.4. 

1.4  Commingling  Zones 

Zone  rated  BPM  need  not  be 
separated  by  zones  when  presented 
other  than  as  individual  pieces  or  with 
full  correct  postage  affixed  to  each 
piece,  subject  to  this  section. 
Nonidentical-weight  pieces  not  bearing 
the  full  correct  postage  may  not  be 
conuningled  unless  authorized  by  the 
RCSC  manager  serving  the  office  of 
mailing.  The  mail  must  be  prepared  and 
documented: 

a.  Under  P910  or  P930;  or 

b.  Under  all  these  conditions: 

(1)  A  unique  number  is  assigned  to 
each  pallet  in  the  mailing  and  printed 
on  a  separate  line  at  the  top  of  the  pallet 
label  (above  the  Line  1  information). 

(2)  A  detailed  list  accompanies  each 
mailing  or  mailing  segment,  sequenced 
numerically  by  the  numbers  assigned  to 
the  pallets  in  the  mailing,  that  shows 
the  post  office  where  the  mail  is  to  be 
entered  (entry  post  office),  a  unique 
identifier  for  the  mailing  or  mailing 
segment  that  also  appears  on  the 
corresponding  postage  statement,  the 
name  and  address  of  the  mailer,  the 
permit  number,  the  date  of  mailing, 
individual  line  entries  for  each  pallet, 
and  the  total  number  of  pieces  to  each 
zone  in  the  entire  mailing  or  mailing 
segment.  Line  entries  for  pallets 
containing  mail  for  only  one  zone  must 
show  the  pallet  number,  the  sortation 
level,  the  zone  for  which  the  mail  is 
destined,  and  the  total  number  of  pieces 
for  the  pallet.  Entries  for  pallets 
containing  mail  for  more  than  one  zone 
must  also  show  (by  zone)  the  number  of 
pieces  to  each  3-digit  ZIP  Code  area  and 
the  total  number  of  pieces  for  that  zone 
for  the  pallet.  Mailings  are  not  accepted 
if  there  are  discrepancies  between  the 
information  in  the  detailed  listing  or  on 
the  postage  statement  and  the  results  of 
USPS  random  verification  of  piece 
counts  and  postage. 


2.0  REQUIRED  PREPARATION- 
FLATS 

2.1  Required  Packaging 

A  package  must  be  prepared  when  the 
quantify  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces  or  10  pounds, 
whichever  occurs  first.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC  . 
packages.  The  maximum  weight  of  each 
physical  package  is  20  pounds,  except 
that  5-digit  packages  placed  in  5-digit 
sacks  may  weigh  a  maximum  of  40 
pounds  each.  Each  physical  package 
must  contain  at  least  2  addressed  pieces 
(except  mixed  ADC  packages). 
Packaging  also  is  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  pound  or  less  must  be  prepared  using 
the  10-piece  Tnininrnim;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  10-poimd  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum 
applies),  or  package  by  the  actual  piece 
count  or  mail  weight  for  each  package, 
if  documentation  can  be  provided  with 
the  mailing  that  shows  the  number  of 
pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count, 
weight  or  both. 

2.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  required 
sequence: 

a.  5-digit:  required;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

2.3  Required  Sacking 

A  sack  must  be  prepared  when  the 
quamtify  of  mail  for  a  required  presort 
destination  reaches  either  20  addressed 
pieces  or  20  pounds,  whichever  occurs 
first.  Smaller  are  volumes  not  permitted 
(except  mixed  ADC  sacks).  Optional 
SCF  sacks  may  only  be  prepared  when" 
there  are  at  least  20  addressed  pieces  or 
20  pounds,  whichever  occurs  first. 
Smaller  volumes  are  not  permitted. 
Sacking  also  is  subject  to  these 
conditions: 
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a.  Identical-weight  pieces  that  weigh 
1  pound  or  less  must  be  prepared  using 
the  20-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces:  the  resulting  average  single- 
piece  weight  determines  whether  the 
20-piece  or  20-pound  minimiun 
applies),  or  sack  by  the  actual  piece 
count  or  mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count  or 
weight. 

2.4  Sack  Preparation 

Required  sequence  and  Line  1  sack 
labeling: 

a.  5-digit:  required;  for  Line  1,  use  5- 
digit  ZIP  Code  destination  of  packages 
(for  military  mail,  the  ZIP  Code  is 
preceded  by  the  prefixes  under  M031). 

b.  3-digit:  required;  for  Line  1,  use 
L002,  Column  A. 

c.  SCF:  optional;  for  Line  1,  use  LOOS, 
Column  B. 

d.  ADC:  required;  for  Line  1,  use 
L004.  Column  B. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  "MXD" 
followed  by  the  city/state/ZIP  Code  of 
the  ADC  serving  the  3-digit  ZIP  Code  of 
the  entry  post  office,  as  shovra  in  L004, 
Column  B. 

2.5  Sack  Label  Line  2 

Line  2  information: 

a.  5-digit:  "PSVC  FLATS  5D  NON 
BC." 

b.  3-digit:  "PSVC  FLATS  3D  NON 
BC." 

c.  SCF:  "PSVC  FLATS  SCF  NON  BC." 

d.  ADC:  "PSVC  FLATS  ADC  NON 
BC." 

e.  Mixed  ADC:  "PSVC  FLATS  NON 
BCWKG." 

3.0  REQUIRED  PREPARATION- 
IRREGULAR  PARCELS  WEIGHING 
LESS  THAN  10  POUNDS 

3.1  Required  Packaging 

Packaging  is  not  required  for  pieces 
placed  in  5-digit  sacks  when  such 
pieces  are  enclosed  in  an  envelope,  full- 
length  sleeve,  full-length  wrapper,  or 
polybag,  and  the  minimum  package  size 
is  met.  Otherwise,  a  package  must  be 
prepared  when  the  quantity  of 
addressed  pieces  for  a  required  presort 


level  reaches  a  minimiun  of  10  pieces  or 
10  pounds,  whichever  occurs  first. 
Smaller  volumes  are  not  permitted 
(except  mixed  ADC  packages).  The 
maximum  weight  of  each  physical 
package  is  20  pounds,  except  that  5- 
digit  packages  placed  in  5-digit  sacks  or 
prepared  for  and  entered  at  DDU  rates 
may  weigh  a  maximum  of  40  pounds 
each.  Each  physical  package  must 
contain  at  least  2  addressed  pieces 
(except  mixed  ADC  packages). 
Packaging  also  is  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  pound  or  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  10-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  niunber  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum 
applies),  or  package  by  the  actual  piece 
count  or  mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  the  number  of 
pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count, 
weight,  or  both. 

3.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  required 
sequence: 

a.  5-digit:  required;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required;  (no 
minimiun):  tan  Label  MXD  or  OEL. 

3.3  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  10  addressed 
pieces  or  20  pounds,  whichever  occurs 
first.  Smaller  volumes  are  not  permitted 
(except  mixed  ADC  sacks).  Optional 
SCF  sacks  may  only  be  prepared  when 
there  are  at  least  10  addressed  pieces  or 
20  pounds,  whichever  occurs  first. 
Smaller  volumes  are  not  permitted. 
Sacking  also  is  subject  to  these 
conditions: 

a.  Identical-weight  pieces  weighing 
two  pounds  or  less  must  be  prepared 
using  the  10-piece  minimum,  those  that 
weigh  more  must  be  prepared  using  the 
20-pound  minimum. 


b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum 
applies).  Alternatively,  sack  by  the 
actual  piece  count  or  mail  weight  for 
each  package  destination,  provided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count  or 
weight. 

3.4  Sack  Preparation 

Required  sequence  and  Line  1 
labeling: 

a.  5-aigit:  required;  for  Line  1,  use  5- 
digit  ZIP  Code  destination  of  packages 
(for  military  mail,  the  ZIP  Code  is 
preceded  by  the  prefixes  under  M031). 

b.  3-digit:  required;  for  Line  1,  use 
L002,  Column  A. 

c.  SCF:  optional;  for  Line  1,  use  LOOS, 
Column  B. 

d.  ADC:  required;  for  Line  1,  use 
L004,  Column  B. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  "MXD" 
followed  by  the  city/state/ZIP  Code  of 
the  ADC  serving  the  3-digit  ZIP  Code  of 
the  entry  post  office,  as  shown  in  L004, 
Column  B. 

3.5  Sack  Label  Line  2 

Line  2  information: 

a.  5-digit:  "PSVC  IRREG  5D." 

b.  3-digit:  "PSVC  IRREG  3D." 

c.  SCF:  "PSVC  IRREG  SCF." 

d.  ADC:  "PSVC  IRREG  ADC." 

e.  Mixed  ADC:  "PSVC  IRREG  WKG." 

3.6  Exception  to  Sacking 

Sacking  is  not  required  for  5-digit 
packages  when  prepared  for  cmd  entered 
at  DDU  rates;  such  packages  may  be 
bedloaded  and  may  weigh  up  to  40 
pounds. 

4.0  REQUIRED  PREPARATION- 
IRREGULAR  PARCELS  WEIGHING  10 
POUNDS  OR  MORE 

4.1  Piece  Preparation 

Each  piece  must  be  enclosed  in  an 
envelope,  full-length  sleeve,  full-length 
wrapper,  or  polybag.  Packaging  is  not 
permitted  for  pieces  weighing  10 
pounds  or  more  except  under  4.5. 

4.2  Required  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  20  pounds.  Smaller 
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volumes  are  not  permitted  (except 
mixed  ADC  sacks).  Optional  SCF  sacks 
may  be  prepared  only  when  there  are  at 
least  20  pounds.  Smdler  volumes  are 
not  permitted. 

4.3  Sack  Preparation 

Required  sequence  and  Line  1 
labeling: 

a.  5-aigit:  required;  for  Line  1,  use  5- 
digit  ZIP  Code  destination  of  packages 
(for  military  mail,  the  ZIP  Code  is 
preceded  by  the  prefixes  under  M031). 

b.  3-digit:  required;  for  Line  1  use 
L002,  Column  A. 

c.  SCF:  optional;  for  Line  1,  use  LOOS, 
Column  B. 

d.  ADC:  required;  for  Line  1,  use 
L004.  Column  B. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  "MXD" 
followed  by  the  city/state/ZIP  Code  of 
the  ADC  serving  the  3-digit  ZIP  Code  of 
the  entry  post  office,  as  shown  in  L0t)4, 
Column  B. 

4.4  Sack  Label  Line  2 

Line  2  information: 

a.  5-digit:  "PSVC  IRREG  5D." 

b.  3-digit:  "PSVC  IRREG  3D." 

c.  SCF:  "PSVC  IRREG  SCF." 

d.  ADC:  "PSVC  IRREG  ADC." 

e.  Mixed  ADC:  "PSVC  IRREG  WKG." 

4.5  Exception  to  Sacking 

Pieces  may  be  prepared  only  in  5-digit 
packages  when  entered  at  DDU  rates; 
such  packages  may  be  bedloaded  and 
may  weigh  up  to  40  pounds. 

5.0  REQUIRED  PREPARATION- 
MACHINABLE  PARCELS 

5.1  Required  Sacking  DBMC  Rates 
Not  Claimed 

A  sack  must  be  prepared  when  the 
quantity  of  parcels  for  a  required  presort 
destination  reaches  either  10  addressed 
pieces  or  20  pounds,  whichever  occurs 
first.  Smaller  volumes  are  not  permitted 
(except  origin  (mixed)  BMC  sacks). 
Sacking  also  is  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
two  2  pounds  or  less  must  be  prepared 
using  the  10-piece  minimum;  those  that 
weigh  more  must  be  prepared  using  the 
20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum  applies) 
or  sack  by  the  actual  piece  count  or  mail 
weight  for  each  package  destination, 
provided  that  documentation  can  be 
provided  with  the  mailing  that  shows 


(specifically  for  each  sack)  the  number 
of  pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count  or 
weight. 

5.2  Sack  Preparation  DBMC  Rates  Not 
Claimed 

Required  sequence  and  Line  1 
labeling: 

a.  5-digit:  required;  for  Line  1,  use  5- 
digit  ZIP  Code  destination  of  parcels  (for 
military  mail,  the  ZIP  Code  is  preceded 
by  the  prefixes  under  M031). 

b.  BMC:  required;  for  Line  1 ,  use 
L601,  Column  B. 

c.  Origin  (mixed)  BMC:  required  (no 
minimum);  for  Line  1,  "MXD"  followed 
by  the  information  in  L601,  Column  B, 
for  the  BMC  serving  the  3-digit  ZIP  Code 
of  the  entry  post  office. 

5.3  Sack  Label  Line  2  DBMC  Rates 
Not  Claimed 

Line  2  information: 

a.  5-digit:  "PSVC  MACH  5D." 

b.  BMC:  "PSVC  MACH  BMC." 

c.  Mixed  BMC:  "PSVC  MACH  WKG." 

5.4  Required  Sacking  for  DBMC  Rates 

A  sack  must  be  prepared  when  the 
quantity  of  parcels  for  a  required  presort 
destination  reaches  either  10  addressed 
pieces  or  20  pounds,  whichever  occurs 
first.  Smaller  volumes  are  not  permitted 
(except  origin  (mixed)  BMC  sacks). 
Optional  ASF  sacks,  if  prepared,  also 
must  meet  the  minimum  sack  volume 
requirement.  See  E752  for  DBMC  rate 
eligibility.  Sacking  also  is  subject  to 
these  conditions: 

a.  Identical-weight  pieces  that  weigh 
two  pounds  or  less  must  be  prepared 
using  the  10-piece  minimum;  those  that 
weigh  more  must  be  prepared  using  the 
20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum  applies) 
or  sack  by  the  actual  piece  count  or  mail 
weight  for  each  sack  destination, 
provided  that  documentation  can  be 
provided  with  the  mailing  that  shows 
(specifically  for  each  sack)  the  number 
of  pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count  or 
weight. 

5.5  Sack  Preparation  for  DBMC  Rates 

Required  sequence  and  line  1 
labeling: 


a.  5-digit:  required;  for  Line  1,  use  5- 
digit  ZIP  Code  destination  of  parcels  (for 
military  mail,  the  ZIP  Code  is  preceded 
by  the  prefixes  under  M031). 

b.  ASF:  optional,  allowed  only  for 
mail  deposited  at  an  ASF  to  claim 
DBMC  rate;  for  Line  1,  use  L602.  DBMC 
rate  eligibility  is  determined  by  E752 
and  Exhibit  E751. 5.0. 

c.  BMC:  required;  for  Line  1^  use 
L601,  Column  B.  DBMC  rate  eligibility 
is  determined  by  E752  and  Exhibit 
E751.5.0. 

d.  Origin  (mixed)  BMC:  required  (no 
minimum);  for  Line  1,  "MXD"  followed 
by  the  information  in  L601,  Column  B, 
for  the  BMC  serving  the  3-digit  ZIP  Code 
of  the  entry  post  office. 

5.6    Sack  Label  Line  2  for  DBMC  Rates 

Line  2  information: 

a.  5-digit:  "PSVC  MACH  5D." 

b.  ASF:  "PSVC  MACH  ASF." 

c.  BMC:  "PSVC  MACH  BMC." 

d.  Mixed  BMC:  "PSVC  MACH  WKG." 

M723    Carrier  Route  Bound  Printed 
Matter . 

1.0  BASIC  STANDARDS 

1.1  General 

All  mailings  of  Carrier  Route  Bound 
Printed  Matter  (BPM)  are  subject  to  the 
standards  in  2.0  through  4.0  and  to 
these  general  standards: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E710.  E712, 
E752.  and  in  MOlO,  M020,  and  M030. 

b.  All  pieces  in  a  mailing  must  be 
within  the  same  processing  category  as 
described  in  C050.  A  BPM  irregular 
parcel  is  a  piece  that  is  not  a  machinable 
parcel  as  defined  in  C050.4.1  or  a  fiat  as 
defined  in  C050.3.1.  Irregular  parcels 
also  are  pieces  that  meet  the  size  and 
weight  standards  for  a  machinable 
parcel  but  are  not  individually  boxed  or 
packaged  to  withstand  processing  on 
BMC  parcel  sorters  under  COIO. 

c.  All  pieces  must  be  sorted  to  the 
finest  extent  possible  under  2.0  through 
4.0  or  palletized  under  M045. 

d.  Subject  to  M012,  pieces  must  be 
marked  "Bound  Printed  Matter"  (or 
"BPM")  and  "Carrier  Route  Presort"  (or 
"CAR-RT  SORT"). 

1.2  Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Documentation  of  postage 
is  not  required  if  the  correct  rate  is 
affixed  to  each  piece  or  if  each  piece  is 
of  identical  weight  and  the  pieces  are 
separated  by  rate  (zone)  when  presented 
for  acceptance. 
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1.3  Separation 

Pieces  for  each  zone  must  be  sacked 
separately.  When  presented  for 
verification,  sacks  must  be  separated  by 
zone.  Exception:  Pieces  for  different 
zones  may  be  sacked  together  and  the 
sacks  do  not  have  to  be  separated  for 
verification  if  any  of  the  following 
apply: 

a.  Full  postage  is  affixed  to  each  piece 
in  the  mailing. 

b.  The  mailing  is  prepared  under 
P910,  P930  or  1.4. 

1.4  Commingling  Zones 

Zone  rated  BPM  need  not  be 
separated  by  zones  when  presented 
other  than  as  individual  pieces  or  with 
full  correct  postage  affixed  to  each 
piece,  subject  to  this  section. 
Nonidentical-weight  pieces  not  bearing 
the  full  correct  postage  may  not  be 
commingled  unless  authorized  by  the 
RCSC  manager  serving  the  office  of 
mailing.  The  mail  must  be  prepared  and 
docimiented: 

a.  Under  P910  or  P930;  or 

b.  Under  all  these  conditions: 

(1)  A  unique  number  is  assigned  to 
each  pallet  in  the  mailing  and  printed 
on  a  separate  line  at  the  top  of  the  pallet 
label  (above  the  Line  1  information). 

(2)  A  detailed  list  accompanies  each 
mailing  or  mailing  segment,  sequenced 
numerically  by  the  numbers  assigned  to 
the  pallets  in  the  mailing,  that  shows 
the  post  office  where  the  mail  is  to  be 
entered  (entry  post  office),  a  unique 
identifier  for  the  mailing  or  mailing 
segment  that  also  appears  on  the 
corresponding  postage  statement,  the 
name  and  address  of  the  mailer,  the 
permit  number  (if  applicable),  the  date 
of  mailing,  individual  line  entries  for 
each  pallet,  and  the  total  number  of 
pieces  to  each  zone  and  in  the  entire 
mailing  or  mailing  segment.  Line  entries 
for  pallets  containing  mail  for  only  one 
zone  must  show  the  pallet  number,  the 
sortation  level,  the  zone  for  which  the 
mail  is  destined,  and  the  total  number 
of  pieces  for  the  pallet.  Entries  for 
pallets  containing  mail  for  more  than 
one  zone  must  also  show  (by  zone)  the 
number  of  pieces  to  each  3-digit  ZIP 
Code  area  and  the  total  number  of 
pieces  for  that  zone  for  the  pallet. 
Mailings  are  not  accepted  if  there  are 
discrepancies  between  the  information 
in  the  detailed  listing  or  on  the  postage 
statement  and  the  results  of  USPS 
random  verification  of  piece  counts  and 
postage. 

1.5  Residual  Pieces 

Residual  pieces  not  sorted  under  2.0, 
3.0,  or  4.0  may  be  prepared  as  a 
Presorted  Boimd  Printed  Matter  mailing 


under  M722  provided  that  they  are  part 
of  the  same  mailing  job  and  reported  on 
the  same  postage  statement.  Residual 
pieces  paid  at  the  Presorted  rate  do  not 
need  to  meet  a  separate  300  piece 
minimum.  These  pieces  must  be 
separated  from  the  Carrier  Route  portion 
when  presented  to  the  USPS  for 
verification.  Presorted  flats  weighing  1 
pound  or  less  are  not  eligible  for  DDU 
rates. 

2.0  REQUIRED  PREPARATION- 
FLATS 

2.1  Required  Packaging 

A  carrier  route  package  (or  packages) 
must  be  prepared  when  there  are  10  or 
more  addressed  pieces  or  10  or  more 
pounds,  whichever  occurs  first,  for  an 
individual  carrier  route.  Smaller 
volumes  are  not  permitted.  The 
maximum  weight  of  each  physical 
package  is  40  pounds.  Each  package 
must  contain  at  least  2  addressed  pieces 
except  for  the  last  package  for  each 
carrier  route  destination  under  M020. 
Packages  must  be  labeled  with  a  facing 
slip  luiless  the  package  is  labeled  using 
a  carrier  route  information  line  {M014) 
or  an  optional  endorsement  line  (M013). 
Packaging  also  is  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  poimd  or  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  than  1  poimd  must  be  prepared 
using  the  10-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  residting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum 
applies),  or  padeage  by  the  actual  piece 
count  or  mail  weight  for  each  package, 
if  documentation  can  be  provided  with 
the  mailing  that  shows  the  number  of 
pieces  and  their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  coimt, 
weight,  or  both. 

2.2  Required  Sacking 

A  direct  carrier  route  sack  must  be 
prepared  when  the  quantity  of  mail  for 
an  individual  carrier  route  reaches  a 
minimum  of  20  addressed  pieces  or  20 
pounds,  whichever  occurs  first.  Smaller 
volumes  are  not  permitted.  Remaining 
packages  must  be  placed  in  a  5-digit 
scheme  carrier  routes  sack  and/or  a  5- 
digit  carrier  routes  sack,  which  have  no 
minimum  sack  size.  Carrier  route 
sacking  also  is  subject  to  these 
conditions: 


a.  Identical-weight  pieces  that  weigh 
1  poimd  or  less  must  be  prepared  using 
the  20-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  appUes  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
20-piece  or  20-pound  minimum 
applies),  or  sack  by  the  actual  piece 
coimt  or  mail  weight  for  each  sack,  if 
docimientation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  niunber  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count  or 
weight. 

2.3  Sack  Preparation 

Preparation  sequence  and  Line  1  sack 
labeling: 

a.  Carrier  route:  required;  for  Line  1, 
use  5-digit  ZIP  Code  destination  of 
packages  (for  military  mail,  the  ZIP 
Code  is  preceded  by  the  prefixes  under 
M031). 

b.  5-digit  scheme  carrier  routes: 
optional  (no  minimum);  for  Line  1,  use 
LOOl,  Column  B. 

c.  5-digit  carrier  routes:  required  (no 
minimvun);  for  Line  1,  use  5-digit  ZIP 
Code  destination  of  packages  (see  M031 
for  military  mail).  » 

2.4  Sack  Label  Line  2 

Line  2  information: 

a.  Carrier  route:  "PSVC  FLATS  CR," 
followed  by  the  route  type  and  number. 

b.  5-digit  scheme  carrier  routes: 
"PSVC  FLATS  CR-RTS  SCH." 

c.  5-digit  carrier  routes:  "PSVC 
FLATS  CR-RTS." 

2.5  Exception  to  Sacking 

Sacking  is  not  required  for  packages 
that  are  prepared  for  and  entered  at 
DDU  rates;  such  packages  may  be 
bedloaded  and  may  weigh  up  to  40 
pounds  each. 

3.0  REQUIRED  PREPARATION- 
IRREGULAR  PARCELS  WEIGHING 
LESS  THAN  10  POUNDS 

3.1  Package  Preparation 

Packaging  is  not  required  in  direct 
carrier  route  sacks.  Otherwise,  a  carrier 
route  package  (or  packages)  must  be 
prepared  when  the  quantity  of 
addressed  pieces  for  a  carrier  route 
reaches  a  minimum  of  10  pieces  or  20 
pounds,  whichever  occius  first.  Smaller 
voliunes  are  not  permitted.  The 
maximum  weight  of  each  physical 
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package  is  40  pounds.  Each  package 
must  contain  at  least  2  addressed  pieces 
except  for  the  last  package  for  each 
carrier  route  destination  imder  M020. 
Packages  must  be  labeled  with  a  facing 
slip  unless  the  package  is  labeled  using 
a  carrier  route  information  line  (M014) 
or  an  optional  endorsement  line  (M013). 
Packaging  also  is  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
two  pounds  or  less  must  be  prepared 
using  the  10-piece  minimum;  those  that 
weigh  more  must  be  prepared  using  the 
20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum 
applies),  or  package  by  the  actual  piece 
coimt  or  mail  weight  for  each  package 
destination,  provided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  package)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  coimt, 
weight,  or  both. 

3.2     Required  Sacking 

A  direct  carrier  route  sack  must  be 
prepared  when  the  quantity  of  mail  for 
an  individual  carrier  route  reaches  a 
minimum  of  10  addressed  pieces  or  20 
poimds,  whichever  occurs  first.  Smaller 
volumes  are  not  permitted.  Remaining 
packages  must  be  placed  in  5-digit 
carrier  routes  sacks,  which  have  no 
minimum  sack  size.  Carrier  route  sacks 
also  are  subject  to  these  conditions: 

a.  Identical-weight  pieces  that  weigh 
two  pounds  or  less  must  be  prepared 
using  the  10-piece  minimimi;  those  that 
weigh  more  must  be  prepared  using  the 
20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimvun 
applies),  or  sack  by  the  actual  piece 
coimt  or  mail  weight  for  each  sack 
destination,  provided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 


whether  they  applied  the  piece  count  or 
weight. 

3.3  Sack  Preparation 

Sack  preparation  sequence  and  Line  1 
labeling: 

a.  Carrier  route:  required;  for  Line  1, 
use  5-digit  ZIP  Code  destination  of 
packages  (for  military  mail,  the  ZIP 
Code  is  preceded  by  the  prefixes  under 
M031). 

b.  5-digit  carrier  routes:  required  (no 
minimum);  for  Line  1,  use  5-digit  ZIP 
Code  destination  of  packages  (for 
military  mail,  the  ZIP  Code  is  preceded 
by  the  prefixes  under  M031). 

3.4  Sack  Label  Line  2 

Line  2  information: 

a.  Carrier  route:  "PSVC  IRREG  CR," 
followed  by  the  route  type  and  number. 

b.  5-digit  carrier  routes:  "PSVC  IRREG 
CR-RTS." 

3.5  Exception  to  Sacking 

Sacking  is  not  required  for  packages 
when  prepared  for  and  entered  at  DDU 
rates;  such  packages  may  be  bedloaded 
and  may  weigh  up  to  40  pounds. 

4.0  REQUIRED  PREPARATION- 
IRREGULAR  PARCELS  WEIGHING  10 
POUNDS  OR  MORE 

4.1  Carrier  Route  Sack  Preparation 

Irregular  parcels  must  be  prepared 
only  in  direct  carrier  route  sacks.  Each 
carrier  route  sack  must  contain  a 
minimum  of  20  pounds.  Smaller 
volumes  not  permitted.  Required 
preparation: 

a.  Line  1 :  use  5-digit  ZIP  Code 
destination  of  the  pieces. 

b.  Line  2:  "PSVC  IRREG  CR," 
followed  by  the  route  type  and  number. 

5.0  REQUIRED  PREPARATION- 
MACHINABLE  PARCELS 

5.1  Required  Carrier  Route  Sacking 

Machinable  parcels  may  be  prepared 
only  in  direct  carrier  route  sacks.  Each 
carrier  route  sack  must  contain  a 
minimum  of  10  addressed  pieces  or  20 
pounds,  whichever  occurs  first.  Smaller 
volumes  are  not  permitted.  Carrier  route 
sacks  also  are  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
two  pounds  or  less  must  be  prepared 
using  the  10-piece  minimum;  those  that 
wei^  more  must  be  prepared  using  the 
20-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 


or 


10-piece  or  20-pound  minimum 
applies),  or  sack  by  the  actual  piece 
count  or  mail  weight  for  each  sack 
destination,  provided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  postage  statement 
whether  they  applied  the  piece  count 
weight. 

5.2    Sack  Label 

Required  preparation: 

a.  Line  1:  Use  5-digit  ZIP  Code 
destination  of  the  pieces. 

b.  Line  2:  "PSVC  MACH  CR." 
followed  by  the  route  type  and  number. 
«        •        *        *        * 

[Add  new  heading  M730  to  read  as 
follows:] 

M730    Media  Mail 

[Add  heading  1.0  to  read  as  follows:] 

1.0  BASIC  STANDARDS 

[Redesignate  M630.4.1  through 
M630.4.3  as  M730.1.1  through 
M730.1.3,  respectively.] 

[Amend  the  heading  of  redesignated 

1.1  to  read  as  follows:) 

1.1  General 

[Revise  redesignated  1 . 1  to  read  as 
follows:] 

There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece 
Media  Mail.  Presorted  Media  Mail  must 
be  prep«u'ed  under  2.0  unless  prepared 
on  pallets  under  M045,  or  as  outside 
parcels  under  E713.  Mailings  of 
nonmachinable  (outside)  parcels  eligible 
for  presort  rates  must  be  prepared  to 
preserve  the  required  presort  as 
instructed  by  the  mailing  office 
postmaster. 

1.2  Marking 

[Amend  redesignated  1 .2  by  changing 
"Special  Standard  Mail"  with  "Media 
Mail"  and  "SPEC  STD"  with  "Media 
Mail";  no  other  changes  to  text.] 
***** 

[Add  new  heading  2.0  to  read  as 
follows:] 

2.0  PREPARATION 

[Redesignate  M630.4.4  through 
M630.4.6  as  M730.2.1  through 
M730.2.3,  respectively.] 

[Amend  the  heading  of  redesignated 

2.1  to  read  as  follows:] 

2.1    Sacks  or  Packages  on  Pallet 
Preparation  (5-Digit  Rate) 

[Amend  2.1  to  read  as  follows:] 
Five-digit  sack  or  package  size  (for 
packages  on  pallets)  and  labeling:  5- 
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digit  (only);  required  (minimiun  of  eight 
pieces/20  pounds,  smaller  volume  not 
permitted);  40-pound  maximiun  for 
packages  on  pallets;  no  label  required 
on  packages;  on  sacks,  use  5-digit  ZIP 
Code  destination  of  pieces  for  Line  1 , 
preceded  for  military  mail  by  the 
prefixes  under  M03 1 . 

2.2  Sack  Preparation  (BMC  Rate) 

[Amend  redesignated  M730.2.2  by 
removing  "/1,000  cubic  inches."] 

2.3  Sack  Line  2 

[Amend  redesignated  M730.2.3a  and 
2.3b  by  replacing  "STD"  and  "STD  B" 
with  "PSVC";  no  other  changes  to  text.] 

***** 

[Add  new  heading  M740  to  read  as 
follows:] 

M740    Library  Mail 

[Add  heading  1.0  to  read  as  follows:] 

1.0  BASIC  STANDARDS 

[Redesignate  M630.5.1  through 
M630.5.3  as  M7401.1  through  M740.1.3. 
respectively.] 

1.1  General 

[Amend  redesignated  M740.1.1  by 
replacing  "E630.5.0"  with  "E714";  no 
other  changes  to  text.] 

1.2  Marking 

[Amend  redesignated  1.2  to  eliminate 
"Library  Rate"  as  an  optioned  marking 
in  the  first  sentence  and  delete  the  last 
sentence  to  read  as  follows:] 

Each  piece  claimed  at  Library  Mail 
rates  must  be  marked  "Library  Mail" 
under  M012.  Each  piece  claimed  at 
presorted  Library  Mail  rates  also  must 
be  marked  "Presorted"  or  "PRSRT" 
under  M012. 
***** 

[Add  new  heading  2.0  to  read  as 
follows:] 

2.0  PREPARATION 

[Redesignate  M630.5.4  through 
M630.5.6  as  M740.2.1  through 
M740.2.3,  respectively.] 

2.1  Sack  Preparation  (5-Digit  Rate) 

[Amend  redesignated  2.1  by  removing 
'71,000  cubic  inches".] 

2.2  Sack  Preparation  (BMC  Rate) 

[Amend  redesignated  2.2  by  removing 
'71,000  cubic  indies".] 

2.3  Sack  Line  2 

[Amend  redesignated  M740.2.3a  and 
M740.2.3b  by  replacing  "STD"  and 
"STD  B"  with  "PSVC":  no  other 
changes  to  text.] 


M800    All  Automation  Mail 

***** 

M820    Flat-Size  Mail 
1.0    BASIC  STANDARDS 


1.2    Mailings 

[Amend  1.2  by  revising  the  second 
and  third  sentences  to  read  as  follows:] 

*   *   *  First-Class  Mail  and  Periodical 
mailings  may  include  pieces  prepared  at 
automation  5-digit,  3-digit,  and  basic 
rates,  as  applicable.  Standard  Mail 
mailings  may  include  pieces  prepared  at 
automation  3/5  and  basic  rates.  *   *  * 


1.5    Package  Preparation 

[Amend  the  first  sentence  of  1.5  by 
adding  the  exception  to  read  as  follows; 
and  amend  the  fourth  sentence  by 
replacing  "3.1  or  4.1"  with  "4.1  or  5.1."] 

Except  for  First-CIass  Mail  prepared 
imder  3.0,  all  pieces  must  be  prepared 
in  packages.  *   *   * 
***** 

[Add  new  1.11  to  read  as  follows:] 
1.11     Tray-Based  Preparation 

For  First-Class  Mail  prepared  under 
the  tray-based  option  in  3.0,  mailers 
may  not  combine  FSM  881  and  FSM 
1000  pieces  in  the  same  mailing. 

***** 

[Revise  2.0  heading  to  read  as 
follows:] 

2.0  FIRST-CLASS  MAIL— REQUIRED 
PACKAGE-BASED  PREPARATION 

2.1  Package  Preparation 

[Amend  2.1a  to  make  preparation  of 
5-digit  packages  optional  to  read  as 
follows:] 

Package  size,  preparation  sequence, 
and  labeling: 

a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility  (10-piece  minimmn, 
fewer  not  permitted);  red  Label  D  or 
optional  endorsement  line  (OEL). 


2.2    Tray  Preparation 

[Amend  2.2a  to  make  preparation  of 
5-digit  trays  optional  and  to  change 
"M031"  to  "M032"  to  read  as  follows:] 

Tray  size,  preparation  sequence,  and 
Line  1  labeling: 

a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility,  full  trays,  no 
overflow;  for  Line  1,  use  5-digit  ZIP 
Code  destination  of  packages,  preceded 
for  miUtary  mail  by  the  prefixes  xmder 
M032. 
***** 

[Redesignate  current  3.0  and  4.0  as  4.0 
and  5.0,  respectively,  and  add  new  3.0 
to  read  as  follows:] 


3.0    FIRST-CLASS  MAIL— OPTIONAL 
TRAY-BASED  PREPARATION 

Tray  size,  preparation  sequence,  and 
Line  1  labeling: 

a.  5-digit:  optional,  but  5-digit  trays 
required  for  rate  eligibility  (90-piece 
minimum,  fewer  not  permitted);  one 
less-than-fuU  or  overflow  tray  allowed; 
for  Line  1,  use  5-digit  ZIP  Code 
destination  of  pieces  (for  military  mail 
see  M031).  (Preparation  to  qualify  for  5- 
digit  rate  is  optional  and  need  not  be 
done  for  all  5-digit  destinations.) 

b.  3-digit:  required  (90-piece 
minimum,  fewer  not  permitted);  one 
less-than-full  or  overflow  tray  allowed; 
for  Line  1,  use  L002,  Coliunn  A  for  3- 
digit  destinations. 

c.  Origin  3-digit:  required  for  each  3- 
digit  ZIP  Code  served  by  the  SCF  of  the 
origin  (verification)  office;  no  minimum; 
for  Line  1,  use  L002,  Column  A  for  3- 
digit  destinations. 

d.  ADC:  required  (90-piece  minimum, 
fewer  not  permitted);  one  less-than-full 
or  overflow  tray  allowed;  group  pieces 
by  3-digit  ZIP  Code  prefix;  for  Line  1, 
use  L004  (ZIP  Code  prefixes  in  Column 
A  must  be  combined  and  labeled  to  the 
corresponding  ADC  destination  shown 
in  Column  B).  As  an  exception,  pieces 
do  not  have  to  be  grouped  by  3-digit  ZIP 
Code  prefix  in  ADC  trays  if  the  mailing 
is  prepared  using  a  MLOCR/barcode 
sorter  and  standardized  documentation 
is  submitted. 

e.  Mixed  ADC:  required  (no  minimum 
for  rate  eligibility);  group  pieces  by 
ADC;  for  Line  1,  use  "MXD"  followed 
by  the  city/state/ZIP  of  the  facility 
serving  the  3-digit  ZIP  Code  of  the  entry 
post  office,  as  shown  in  L002,  Column 
C.  As  an  exception,  pieces  do  not  have 
to  be  grouped  by  ADCs  in  mixed  ADC 
trays  if  the  mailing  is  prepared  using  a 
MLOCR/barcode  sorter  and 
standardized  documentation  is 
submitted. 


M900    Advanced  Preparation  Options 

M910    Co-Traying  and  Co-Sacking 
Packages  of  Automation  and  Presorted 
Mailings 

1.0    FIRST-CLASS  MAIL 


1.2    Package  Preparation 

[Amend  1.2  by  changing  "M820"  to 
"M820.2.1"  to  read  as  follows:] 

The  automation  rate  mailing  must  be 
packaged  and  labeled  under  M820.2.1. 
The  Presorted  rate  mailing  must  be 
packaged  and  labeled  under  Ml 30. 


P    POSTAGE  AND  PAYMENT 
METHODS 

POOO    Basic  Information 

POlO    General  Standards 
POll     Payment 

1.0  PREPAYMENT  AND  POSTAGE 

DUE 

1.1  Prepayment  Conditions 

[Amend  1.1  by  redesignating  l.lb 
through  l.le  as  1.1c  through  l.lf, 
respectively.  Add  new  item  l.lb  to  read 
as  follows:] 

The  mailer  is  responsible  for  proper 
payment  of  postage.  Postage  on  all  mail 
must  be  fully  prepaid  at  the  time  of 
mailing,  except  as  specifically  provided 
by  standard  for: 
***** 

b.  Merchandise  return  service  (S923). 


3.0    COLLECTION  OF  POSTAGE  DUE 

***** 

[Add  new  3.3  and  3.4  to  clarify 
standards  for  advance  deposit  accounts 
and  annual  accounting  fees  to  read  as 
follows:] 

3.3     Advance  Deposit  Account 

Mailers  may  choose  to  establish  an 
advance  deposit  account(s)  from  which 
postage,  per  piece  charges,  and  other 
fees  are  deducted.  For  certain  special 
services,  an  advance  deposit  accoimt  is 
required.  Mailers  may  use  a  single 
advance  deposit  account  to  pay  postage 
due  charges  for  more  than  one  special 
service  [e.g.,  business  reply  mail. 


merchandise  return  service,  and  bulk 
parcel  return  service). 

3.4    Annual  Accounting  Fee 

Except  for  accounts  used  solely  to  pay 
postage  due  for  shortpaid  mail,  address 
correction  notices,  and  imdeliverable- 
as-addressed  pieces  returned  to  sender 
(e.g.,  return  service  requested),  mailers 
must  pay  a  separate  annual  accoimting 
fee  for  each  special  service  paid  through 
an  advance  deposit  account.  This  fee 
covers  the  administrative  cost  of 
maintaining  the  accoxmt  and  provides 
the  mailer  with  the  accounting  of  all 
charges  deducted  from  that  account. 
The  accounting  fee  is  charged  once  each 
12-month  period  on  the  anniversary 
date  of  the  initial  accounting  fee 
payment.  The  fee  may  be  paid  in 
advance  only  for  the  next  year  and  only 
during  the  last  60  days  of  the  current 
service  period.  The  fee  charged  is  that 
which  is  in  effect  on  the  date  of 
payment. 
***** 

P012    Documentation 

***** 

[Amend  the  heading  of  2.0  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail"  to  read  as  follows:] 

2.0  STANDARDIZED 
DOCUMENTATION— FIRST  CLASS 
MAIL,  PERIODICALS  AND  STANDARD 
MAIL 

2.1  Basic  Standard 

[Amend  2.1  by  replacing  "Standard 
Mail  (A)"  vdth  "Standard  Mail,"  no 
other  changes  to  text.] 


2.2    Format  and  Content 

[Amend  2.2  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  add 
new  2.2c(3)(c);  and  amend  2.2c(6)  by 
adding  second  sentence  to  read  as 
follows:] 
***** 

c.  For  mail  in  trays  or  sacks,  the  body 
of  the  listing  reporting  these  required 
elements: 


(3)  *  *  * ;  or  (c)  group  destination  for 
automation  flats  prepared  under  the 
tray-based  option  for  each  3-digit  in 
ADC  trays  and  for  each  ADC  in  mixed 
ADC  trays. 
***** 

(6)  *  *  *  The  tray  identification 
number  is  optional  for  tray-based 
automation  flats. 


2.3    Rate  Level  Column  Headings 

***** 

[Amend  2.3  by  replacing  all 
references  to  "Standard  Mail  (A)"  with 
"Standard  Mail"  and  by  revising  2.3a  to 
provide  for  separate  5-digit  and  3-digit 
rates  for  automation  First-Class  Mail 
flats  to  read  as  follows:] 

The  actual  name  of  the  rate  level  (or 
corresponding  abbreviation)  is  used  for 
column  headings  required  by  2.2  and 
shown  below: 

a.  Automation  First-Class  Mail, 
Periodicals,  and  Standard  Mail: 


Rate 


Abbreviation 


5-Diglt  [First-Class  Mail  letters/cards  and  flats,  Periodicals  letters  and  flats,  and  Standard  Mall  letters]  5B 

3-Digit  [First-Class  Mail  letters/cards  and  flats.  Periodicals  letters  and  flats,  and  Standard  Mail  letters] 3B 

.  .  •  •  • 

3/5  [Standard  Mail  flats] '■ 3^58 


P013    Rate  Application  and 
Computation 

1.0    BASIC  STANDARDS 
***** 

[Amend  1.3  by  replacing  "Special 
Standard  Mail"  with  "Media  Mail";  no 
other  changes  to  text.] 

1.4    Affixing  Postage — Single-Piece 
Rate  Mailings 

[Amend  1.4  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services"  and 


amend  the  first  sentence  to  read  as 
follows:] 

In  a  postage-afiixed  Express  Maiil, 
Priority  Mail,  single-piece  First-Class 
Mail,  or  Package  Services  mailing,  the 
mailer  must  affix  to  each  piece  a  value 
in  adhesive  stamps  or  meter  stamps 
equal  to  at  least  the  postage  required.  A 
mailer  also  may  use  precanceled  stemaps 
on  single-piece  First-Class  Mail.  Less 
than  the  correct  amoimt  of  postage  may 
be  affixed  only  when  permitted  by 
standard  or  specific  USPS  authorization. 


1.5    Affixing  Postage — Other  Than 
Single-Piece  Rate  Mailings 

[Amend  1.5  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services"  and  amending  the 
introductory  paragraph  to  read  as 
follows:] 

In  a  First-Class  Mail  postage  affixed 
mailing  other  than  single-piece  or  a 
Standard  Mail  presorted  mailing,  the 
mailer  must  affix  to  each  piece  a  value 
in  precanceled  stamps  or  meter 
impressions  that  equals  at  least  the  full 
amount  of  postage  at  the  applicable  rate. 
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In  a  Package  Services  postage  affixed 
mailing  other  than  single-piece  mailing, 
the  mailer  must  affix  to  each  piece  a 
value  in  meter  impressions  that  equals 
at  least  the  full  amoimt  of  postage  at  the 
applicable  rate;  or: 

a.  For  First-Class  Mail,  the  applicable 
postage  at  the  lowest  rate  claimed  in  the 
mailing  (or  a  lesser  amount  if  authorized 
under  P760)  if  all  additional  postage  is 
paid  at  the  time  of  mailing. 

b.  For  Standard  Mail,  the  minimum 
per  piece  charge,  with  the  pound  rate 
charge  paid  through  an  advance  deposit 
accoimt  under  the  applicable  standards; 
or  the  applicable  postage  at  the  lowest 
rate  claimed  in  the  mailing  {or  a  lesser 
amount  if  authorized  under  P760)  if  all 
additional  postage  is  paid  at  the  time  of 
mailing. 
***** 

2.0    RATE  APPLICATION— EXPRESS 
MAIL,  HRST-CLASS  MAIL,  AND 
PRIORITY  MAIL 


2.4    Priority  Mail 

[Amend  2.4  by  revising  the  third 
sentence  to  read  as  follows:} 

*  *  *  The  minimum  postage  amount 
per  addressed  piece  is  that  for  a  piece 
weighing  1  pound.  *  *  * 


2.6    Keys  and  Identification  Devices 

[Awend  2.6  by  revising  the  second 
sentence  to  read  as  follows:] 

*  *  *  Keys  and  identification 
devices  weighing  more  than  1 3  oimces 
but  not  more  than  1  pound  are  mailed 
at  the  1 -pound  Priority  Mail  rate  plus 
the  fee  in  RlOO.9.0;  keys  and 
identification  devices  weighing  over  1 
pound  but  not  more  than  2  poimds  are 
mailed  at  the  2-pound  rate  plus  the  fee 
in  RlOO.9.0. 

3.0    RATE  APPUCATION— 
PERIODICALS 


3.2    Applying  Pound  Rate 

[Amend  3.2  by  replacing  "Regular  and 
Preferred  outside-county"  with 
"Outside-Coimty  and  Science-of- 
Agriculture  Outside-County"  in  the 
second  sentence  to  read  as  follows:) 

*  *  *  Outside-Coimty  and  Science- 
of-Agriculture  Outside-Coxmty  pound 
rates  are  based  on  the  weight  of  the 
advertising  portion  of  the  mail  sent  to 
each  postal  zone  (as  computed  from  the 
entry  office)  and  the  weight  of  the 
nonadvertising  portion  without  regard 
to  zone.   *   *   * 


[Amend  3.3  by  replacing  "Classroom 
rate"  with  "Classroom"  in  the  fomlh 
and  last  sentences.] 

***** 

[Amend  the  title  of  5.0  by  replacing 
"Standard  Mail  (B)"  with  "Package 
Services"  to  read  as  follows:] 

5.0    RATE  APPLICATION— PACKAGE 
SERVICES 

***** 

[Revise  the  heading  of  5.4  to  read  as 
follows:] 

5.4    Media  Mail 

[Amend  5.4  by  replacing  "Special 
Standard  Mail"  with  "Media  Mail";  no 
other  changes  to  text.] 

***** 

(Amend  the  heading  of  8.0  by 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail."] 

[Amend  the  heading  of  9.0  by 
replacing  "Standard  Mail  (B)"  vdth 
"Package  Services"  to  read  as  follows:] 

9.0  COMPUTING  POSTAGE- 
PACKAGE  SERVICES 

[Revise  9.0  in  its  entirety  to  clarify 
how  to  calculate  postage  for  Package 
Services  to  read  as  follows:] 

9.1  Parcel  Post  (including  Parcel 
Select).  Media  Mail.  Library  Mail,  and 
Single-Piece  Bound  Printed  Matter — 
Permit  Imprint 

To  compute  the  total  postage  for  a 
mailing,  for  each  weight  increment, 
multiply  the  niunber  of  pieces  by  the 
applicable  rate  per  piece.  Roimd  each 
product  off  to  fom-  decimal  places.  Add 
the  products  and  round  up  the  total 
postage  to  the  nearest  whole  cent. 

9.2  Parcel  Post  (including  Parcel 
Select).  Media  Mail.  Library  Mail,  and 
Single-Piece  Bound  Printed  Matter — 
Postage  Affixed 

For  each  piece,  afiix  the  postage  for 
the  weight  increment  and,  if  applicable, 
the  zone  to  which  the  piece  is 
addressed,  as  shown  in  R700.  To 
calculate  the  total  postage  for  the 
mailing,  add  all  of  the  affixed  postage 
amounts  for  each  piece. 

9.3  Presorted  and  Carrier  Route 
Bound  Printed  Matter — Permit  Imprint 

Presorted  and  Carrier  Route  Bound 
Printed  Matter  mailings  paid  with 
permit  imprint  are  charged  a  per  pound 
rate  and  a  per  piece  rate  as  follows: 

a.  Per  pound  rate: 

(1)  For  pieces  1  pound  or  less, 
compute  the  per  pound  rate  by 
multiplying  the  total  number  of 
addressed  pieces  by  the  1 -pound  rate  for 
the  rate  category  and  zone.  Do  not  round 
this  result. 


(2)  For  pieces  weighing  more  than  1 
poimd,  compute  the  per  poimd  rate  by 
multiplying  the  unrounded  total  weight 
of  the  addressed  pieces  by  the  poimd 
rate  for  the  category  and  zone.  Do  not 
round  this  result. 

b.  Per  piece  rate.  Multiply  the  total 
number  of  addressed  pieces  by  the 
applicable  piece  rate. 

c.  Total  Postage.  Calculate  total 
postage  by  adding  the  total  per  piece 
calculation  to  the  total  per  poimd 
calculation.  Round  off  the  total  postage 
to  the  nearest  whole  cent. 

9.4    Presorted  and  Carrier  Route 
Bound  Printed  Matter — Postage  Affixed 

Presorted  and  Carrier  Route  Bound 
Printed  Matter  mailings  with  postage 
affixed  are  charged  a  per  pound  rate  and 
a  per  piece  rate  as  follows: 

a.  For  each  addressed  piece,  calculate 
the  per  pound  rate: 

(1)  If  the  piece  weighs  1  pound  or 
less,  the  per  pound  rate  is  the  rate  listed 
in  R700.2.0  for  the  rate  category  and 
zone. 

(2)  If  the  piece  weighs  more  than  1 
pound,  compute  the  per  pound  rate  by 
multiplying  the  unrounded  weight  of 
the  piece  by  the  pound  rate  for  the 
category  and  zone.  Do  not  round  this 
result. 

b.  Postage  per  piece.  Compute  the 
postage  for  each  piece  by  adding  the 
calculated  per  pound  rate  to  the  per 
piece  rate  for  the  category  and  zone. 
Round  this  number  up  to  the  next  tenth 
of  a  cent.  Affix  this  amount  of  postage 
to  the  piece. 

c.  Total  Postage  for  Mailing.  Add  all 
of  the  affixed  postage  amounts  for  each 
piece  in  the  mailing. 

P014    Refunds  and  Exchanges 


2.0    POSTAGE  AND  FEES  REFUNDS 

***** 

[Amend  2.3  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 

2.4    Full  Refund 

[Amend  2.4  by  revising  2.4f  and  2.4i 
to  read  as  follows:] 

A  full  refund  (100%)  may  be  made 
when: 

***** 

f.  Fees  are  paid  for  special  handling, 
certified  mail.  Delivery  Confirmation,  or 
Signature  Confirmation  and  the  article 
fails  to  receive  the  special  service  for 
which  the  fee  is  paid. 
***** 

i.  An  annual  presort  mailing  fee  is 
paid  for  Presorted  First-Class  Mail, 
Standard  Mail,  Presorted  Media  Mail,  or 
Presorted  Library  Mail  or  a  destination 


entry  mailing  fee  is  paid  for  destination 
entry  Parcel  Post  and  Bound  Printed 
Matter  and  no  mailings  are  made  during 
the  corresponding  12-month  period. 

***** 

[Effective  November  5,  2000,  the 
Postal  Service  added  new  P014.2.11  to 
clarify  procedures  for  refunds  for 
stamps  affixed  to  business  reply  mail.] 

[Amend  the  fourth  sentence  of  2.11  to 
add  the  new  quarterly  fee  for  Qualified 
Business  Reply  Mail:] 

2.11    Business  Reply  Mail 

A  business  reply  mail  (BRM)  permit 
holder  may  request  a  credit  or  refund  for 
postage  stamps  affixed  to  returned  BRM 
pieces.  Only  the  value  of  the  postage 
stamps  affixed  may  be  credited  or 
refunded.  Refunds  are  not  given  for 
foreign  postage  stamps  affixed  to  BRM. 
To  receive  a  refund  for  postage  stamps 
affixed  to  returned  BRM  pieces,  the 
permit  holder  must  submit  a  completed 
Form  3533  to  the  postmaster, 
documenting  the  excess  postage 
payment  for  which  a  credit  or  refund  is 
desired.  The  permit  holder  also  must 
present  to  the  designated  office  properly 
faced  and  banded  packages  of  100 
identical  BRM  pieces  with  identical 
amounts  of  postage  affixed.  A  charge  of 
$15  per  hour,  or  fraction  thereof,  is 
assessed  for  the  workhours  used  to 
process  the  refund.  With  permission 
from  the  postmaster,  a  BRM  permit 
holder  may  submit  a  package  with  fewer 
than  100  BRM  pieces.  Refunds  are  not 
given  for  any  BRM  or  QBRM  per  piece 
charges,  annual  accounting  fees, 
quarterly  fees,  or  monthly  maintenance 
fees. 


4.0    REFUND  REQUEST  FOR  EXCESS 
POSTAGE  (VALUE  ADDED  REFUND)— 
AT  TIME  OF  MAILING 

[Amend  4.1,  4.13,  4.14c,  4.14d, 
4.17a(5)  and  4.17a(6)  and  by  changing 
"Standard  Mail  (A)"  to  "Standard 
Mail";  no  other  changes  to  text.] 


P021     Stamped  Stationery 
*        *        *        *        * 

2.0    PERSONALIZED  STAMPED 
ENVELOPE 

***** 

2.5    Optional  information 

[Amend  2.5b  by  changing  "Standard 
Mail  (A)"  to  "Standard  Mail";  no  other 
changes  to  text.] 

***** 


P022    Postage  Stamps 

1.0    PURCHASE  AND  USE 

1.2    Postage  Due 

[Amend  1.2  by  removing  the  second 
sentence  to  read  as  follows:] 

Postage  due  must  be  paid  in  cash. 

***** 

P023    Precanceled  Stamps 

1.0    BASIC  INFORMATION 

***** 

1.2    Use 

[Amend  1.2  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

***** 

3.0    MAILER  PRECANCELLATION 

***** 

3.5    Content  of  Postmark 

[Amend  3.5a  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 
***** 

P030    Postage  Meters  and  Meter 
Stamps 

1.0    BASIC  INFORMATION 

***** 

[Amend  1.5  by  replacing  "Special 
Standard  Mail"  with  "Media  Mail";  no 
other  changes  to  text.] 

***** 

3.0    METER  SETTING 

***** 

[Amend  the  title  of  3.5  by  replacing 
"Setting"  vdth  "Service"  to  read  as 
follows:] 

3.5    On-Site  Meter  Service  Program 

[Amend  the  last  sentence  of  3.5  to 
show  the  new  categories  for  on-site 
meter  setting  and  add  a  new  sentence  to 
exclude  secured  postage  devices  from 
the  meter  service  fees  to  read  as 
follows:] 

*  *  *  The  licensee  must  pay 
applicable  on-site  meter  service  fees  in 
R900  and  postage  by  check  or  advance 
deposit  account  at  the  time  of  the  meter 
service.  Secured  postage  meters  are  not 
subject  to  checking  in/checking  out  fees. 
***** 

4.0    METER  STAMPS 

***** 

[Amend  4.8  and  4.9  by  replacing 
"Standard  Mail"  with  "Standard  Mail 
and  Package  Services";  no  other  changes 
to  text.] 


5.0    MAILINGS 

[Amend  5  1  by  replacing  "Special 
Standard  Mail '  with  "Media  Mail"  and 
by  replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.] 


P040    Permit  Imprints 

1.0    BASIC  INFORMATION 

[Amend  1.1  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail"  and 
"Standard  Mail  (B)"  with  "Package 
Services";  no  other  changes  to  text.] 

***** 

2.0    INDICL\  PREPARATION 

***** 

[Amend  2.5  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 

3.0    INDICL\  CONTENT 

***** 

[Amend  3.2  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services"  in  the  heading  and  content.] 

***** 

[Amend  3.4a  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services."] 

[Amend  3.4b  by  replacing  "Standard 
Mail  (A"  with  "Standard  Mail";  no 
other  changes  to  text.] 

4.0    INDICL\  FORMAT 

***** 

[Amend  heading  of  Exhibit  4.1a  by 
replacing  "Standard  Mail  (A)  Official 
Mail"  with  "Standard  Mail  Official 
Mail"  and  "Standard  Mail  (B)  Official 
Mail"  with  "Package  Services  Official 
Mail";  replace  indicia  example 
"SPECL\L  STANDARD  MAIL"  with 
"MEDIA  MAIL";  no  other  changes  to 
exhibit.] 
***** 

[Amend  the  title  of  Exhibit  4.1b  to 
read  as  follows:] 

Exhibit  4.1b    Indicia  Formats  for  First- 
Class  Mail,  Standard  Mail,  and  Package 
Services 

[Amend  Exhibit  4.1b  by  replacing 
"Standard  Mail  (A)"  vdth  "Standard 
Mail,"  "Special  Standard  Mail"  with 
"Media  Mail,"  and  "PP  D/S"  with 
"Parcel  Select."] 
***** 

P070    Mixed  Classes 

1.0    ATTACHMENTS  OF  DIFFEMINT 
CLASSES 

[Amend  1.1  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Service  Mail";  no  other  changes  to  text.] 
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[Amend  1.2  and  1.3  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail";  no  other  changes  to  text.) 

***** 

2.0    ENCLOSURE  IN  PERIODICALS 
PUBLICATION 

[Amend  2.1  through  2.10  by  replacing 
"Standard  Mail  (A)"  with  "Standard 
Mail";  no  other  changes  to  text.] 

[Revise  heading  of  3.0  to  read  as 
follows:] 

3.0    ENCLOSURE  IN  STANDARD 
MAIL  AND  PACKAGE  SERVICES  MAIL 

[Amend  3.2  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail";  no 
other  changes  to  text.] 
***** 

[Amend  heading  of  5.0  by  replacing 
"Special  Standard  Mail"  with  "Media 
Mail"  to  read  as  follows:] 

5.0    COMBINED  MAILINGS  OF  MEDL\ 
MAIL  AND  BOUND  PRINTED  MATTER 


5.4    Rating  of  Unmarked  Parcel 

[Amend  5.4  by  replacing  "Special 
Standard  Mail"  with  "Media  Mail"  and 
amend  the  introductory  paragraph  in  5.4 
to  include  Inter-BMC/ASF  rates  to  read 
as  follows:] 

A  parcel  containing  Bound  Printed 
Matter  and  Media  Mail  is  charged 
postage  at  the  Inter-BMC/ASF  Parcel 
Post  rates  if  it: 
***** 

P200    Periodicals 

1.0    BASIC  INFORMATION 

***** 

[Amend  1.4  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services";  no  .other  changes  to  text.] 

***** 

[Amend  1.9  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services';  no  other  changes  to  text.] 

***** 

P6D0    Standard  Mail 

1.0    BASIC  INFORMATION 

[Amend  1.1  by  redesignating  1.1b  as 
P700.1.1,  redesignating  1.1a  as  1.1,  and 
replacing  "Standard  Mail  (A)"  with 
"Standard  Mail";  no  other  changes  to 
text.] 
***** 

[Amend  the  heading  of  2.0  to  delete 
"Standard  Mail  (A)"  to  read  as  follows:] 

2.0    PRESORTED  AND  ENHANCED 
CARRIER  ROUTE  RATES 

***** 

[Amend  the  heading  of  3.0  to  delete 
"Standard  Mail  (A)"  to  read  as  follows:] 
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3.0    AUTOMATION  RATES 


[Add  new  4.0  to  read  as  follows:] 

4.0  MACHINABLE  PARCEL 
BARCODED  DISCOUNT 

4.1  All  Parcels  in  Mailing  Eligible 

If  100%  of  the  pieces  in  a  mailing  are 
eligible  for  the  machinable  parcel 
barcoded  discoimt  imder  E610  and 
E620,  then  the  mailing  may  be  paid  with 
meter  stamps,  permit  imprint,  or 
precanceled  postage  under  the 
applicable  standards. 

4.2  Less  than  100%  Eligibility 

If  less  than  100%  of  the  parcels  in  the 
mailing  are  eligible  for  the  machinable 
parcel  barcoded  discount,  then  the 
following  standards  apply: 

a.  Payment  with  precanceled  stamps 
is  not  permitted. 

b.  Metered  postage  may  be  used  only 
if  exact  postage  is  affixed  to  each  piece 
in  the  mailing. 

c.  Payment  with  permit  imprint  is 
permitted  only  under  a  manifest  mailing 
system  {P910). 

[Add  new  5.0  to  read  as  follows:] 

5.0  MAIL  WITH  SPECL\L  SERVICES 

5.1  Bulk  Insurance 

Mailings  on  which  bxdk  insiu'ance  is 
requested  must  have  postage  and  fees 
paid  with  permit  imprint  under  a 
manifest  mailing  system  (P910). 

5.2  Electronic  Option  Delivery 
Confirmation 

If  electronic  option  Delivery 
Confirmation  is  requested  for  all  of  the 
pieces  in  the  mailing  and  the  mailing 
consists  of  pieces  of  identical  weight, 
then  postage  may  be  paid  with  metered 
postage  or  permit  imprint  under  the 
applicable  standards  in  2.0.  If  electronic 
option  DeUvery  Confirmation  is  not 
requested  for  all  of  the  pieces  in  the 
mailing,  or  if  the  pieces  are  not  identical 
weight,  then  either  the  exact  metered 
postage  must  be  affixed  to  each  piece  or 
postage  must  be  paid  with  permit 
imprint  under  a  manifest  mailing 
system  (P910).  Use  of  precanceled 
stamps  is  not  permitted  with  Delivery 
Confirmation. 

5.3  Return  Receipt  for  Merchandise 

If  retiUTi  receipt  for  merchandise  is 
requested  for  all  of  the  pieces  in  the 
mailing  and  the  mailing  consists  of 
pieces  of  identical  weight,  then  postage 
may  be  paid  with  metered  postage  or 
permit  imprint  under  the  applicable 
standards  in  2.0.  If  retiun  receipt  for 
merchandise  is  not  requested  for  all  of 
the  pieces  in  the  mailing,  or  if  the  pieces 
are  not  identical  weight,  then  either  the 


exact  metered  postage  must  be  affixed  to 
each  piece  or  postage  must  be  paid  with 
permit  imprint  under  a  manifest  mailing 
system  (P910).  Use  of  precanceled 
stamps  is  not  permitted  with  return 
receipt  for  merchandise. 

[Redesignate  the  heading  P700  as 
P900.  Redesignate  the  heading  and 
contents  of  P710,  P720,  P730,  P750,  and 
P760  as  P910,  P920,  P930.  P950,  and 
P960,  respectively.] 

[Add  new  P700  to  read  a.«  follows:] 

P700    Package  Services 

1.0  BASIC  INFORMATION 

1.1  Payment  Method 

[Redesignate  P600.1.lb  as  the 
contents  of  1.1  and  amend  for  clarity  to 
read  as  follows:] 

The  mailer  is  responsible  for  proper  - 
postage  payment.  Subject  to  the 
corresponding  standards,  postage  for 
Package  Services  mail  may  be  paid  by 
any  method  except  precanceled  stamps. 
Pieces  with  postage  affixed  must  bear 
the  correct  postage  unless  excepted  by 
standard.  Permit  imprint  may  be  used 
for  mailings  that  contain  nonidentical- 
weight  pieces  only  under  P910,  P920,  or 
P930.  Permit  imprint  may  be  used  for 
identical  weight  pieces  provided  the 
mail  can  be  separated  at  acceptance  into 
groups  that  each  contain  pieces  subject 
to  the  same  zone  and  same  combination 
of  rates  (e.g.,  all  are  zone  4,  Inter-BMC, 
with  a  BMC  presort  discount  and  a 
barcoded  discoimt).  Identical  weight 
permit  imprint  mail  also  may  be  mailed 
under  P910,  P920,  or  P930. 

1.2  Postage  Statement  and 
Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  presorted  and/or  destination  entry 
rate  Package  Services  mailing,  and  any 
mailing  paid  with  permit  imprint.  The 
postage  statement  must  be  supported  by 
documentation  as  required  by  P012  and 
the  rate  claimed  imless  the  correct  rate 
is  affixed  to  each  piece  or  if  each  piece 
is  of  identical  weight  and  the  pieces  are 
separated  by  rate  when  presented  for 
acceptance. 

P900     Special  Postage  Payment 
Systems 


P920    Optional  Procedure  (OP)  Mailing 
System 

1.0    BASIC  INFORMATION 

[Amend  1.1  by  replacing  "Standard 
Mail"  with  "Standard  Mail  and  Package 
Services  Mail";  no  other  changes  to 
text.] 


P950    Plant-Verified  Drop  Shipment 
(PVDS) 

1.0    DESCRIPTION 


2.8    Postage  Statement — Package 
Services  Mail 

[Amend  2.8  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 


[Amend  1.2c  and  1.3b  by  replacing 
"Standard  Mail"  with  "Standard  Mail 

and  Package  Services";  no  other  changes  4  q    POSTAGE 

to  text.]  ***** 
*        *        *        *        * 

[Amend  4.2  by  replacing  "Standard 

2.0    PROGRAM  PARTICIPATION  Mail  (A)"  with  "Standard  Mail";  no 

*****  other  changes  to  text.] 

[Amend  2.3e  and  2.5  by  replacing  [Revise  heading  of  4.3  to  read  as 

"Standard  Mail"  with  "Standard  Mail  follows:] 

and  Package  Services";  no  other  changes  ^  3    package  Services  Mail 
to  text.] 

*****  [Amend  4.3  by  replacing  "Standard 

[Amend  2.7  by  replacing  "Standard  Mail  (B)"  with  "Package  Services";  no 

Mail  (A)"  with  "Standard  Mail";  no  other  changes  to  text.]  ^ 
other  changes  to  text.] 

[Revise  heading  of  2.8  to  read  as  [Amend  the  heading  of  5.0  by 

follows:]  replacing  "Standard  Mail  (A)"  with 


"Standard  Mail";  no  other  changes  to 

text.] 
***** 

[Revise  heading  of  6.0  to  read  as 
follows:] 

6.0    PACKAGE  SERVICES  PVDS 
OPTION 

***** 

[Amend  6.2  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 

***** 

[Amend  heading  of  P960  by  removing 
"(A)"  to  read  as  follows:] 

P960    First-Class  or  Standard  Mail 
Mailings  With  Different  Payment 
Methods 

***** 

[Amend  entire  R  module  to  read  as 
follows:] 

BILUNG  CODE  7710-12-P 
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ROOO    Stamps  and  Stationery 


1.0 


2.0 


3.0 


PLAIN  STAMPED  ENVELOPES  (P021) 

Fee,  in  addition  to  the  postage  value  preprinted  on  the  envelope: 


Size 

Fee 

Type 

Each 

500 

Basic^ 

6-3/4 
10 

$0.08 
0.08 

$12.00 
14.00 

Special^ 

Any 

0.09 

19.00 

1  Includes  regular,  window,  precanceled  regular,  and 

precanceled  window  envelopes 
2.  Includes  envelopes  with  patched-in  stamps  (e.g.,  hologram 

envelopes) 

PERSONALIZED  STAMPED  ENVELOPES  (P021) 

Fee,  in  addition  to  the  postage  value  preprinted  on  the  envelope: 


Size 

Fee 

Type 

50               500 

Basic^ 

6-3/4 
10 

$3.50          $17.00 
3.50            20.00 

Special^ 

Any 

4.50            25.00 

1.  Includes  regular,  window,  precanceled  regular,  and 
precanceled  window  envelopes. 

2.  Includes  envelopes  with  patched-in  stamps  (e.g.,  hologram   ' 
envelopes). 

STAMPED  CARDS  (P021) 

Fee,  in  addition  to  the  postage  value  preprinted  on  the  card: 


Type 

Fee 

Single  card 

Double  reply-paid  card 

Sheet  of  40  cards  (uncut) 

$0.02 
0.04 
0.80 
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4.0      POSTAGE  STAMPS 

Postage  stamps  are  available  in  the  following  denominations: 


Purpose 


Regular  Postage 


Precanceled  Presorted  Rate 
Postage  —  First-Class  Mail 
and  Standard  Mail 


Commemorative 


Breast  Cancer  Research 


Form 


Denomination 


Panes  of  up  to  100 


Booklets 

Coils  of  100 
Coils  of  3,000 
Coils  of  10,000 


$0.01,  .02,  .03,  .04,  .05,  .06,  .07,  .08,  .09.  .10, 
.11,  .14,  .15,  17,  .19.  .20,  .21,  22,  23,  .25,  29, 
.30,  .32,  .33,  .34,  .35,  .39,  .40,  .45,  46,  .48,  50. 
52,  .55,  56,  .60,  .65,  .75,  77,  ,78,  80,  $1,  $2. 
$3.50,  $5,  $12.25 

$0.20  ($2.00  booklet) 

$0.34  ($3.40  and  $6.80  booklets) 

$0.05,  .10,  .20,  .21  (additional  ounce  postage). 
.22,  .29,  .33,  .34 

$0.01,  .02,  .03,  .04,  .05,  .10,  .11.  .12.  .14.  .15. 
.17,  .19,  .20,  .22,  .23,  .25,  .29,  .33,  .34 

$0.01,  .02,  .03,  .05,  .10,  .23,  .25,  .33,  34 


Coils  of  500,  3,000, 
and  10,000 


Various  nondenominated  (available  only  to 
permit  hoklers) 


Panes  of  up  to  50 
20-Stamp  Booklets 


$0.34  and  other  denominations 
$0.34  ($6.80  booklets) 


Panes  of  up  to  20 


Purchase  price  of  $0.40;  postage  value 
equivalent  to  First-Class  Mail  nonautomation 
single-piece  rate  ($0.34);  remainder  is 
contribution  to  fund  breast  cancer  research. 
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1.0 

Card  Rate 

1.1 


Letters,  Flats,  and 
Parcels 

1.2 


2.0 

Card  Rate 
2.1 

Letters,  Flats,  and 

Parcels 

2.2 


3.0 

Card  Rate 

3.1 


Letters 

3.2 


R100    First-Class  Mail 


NONAUTOMATION— SINGLE  PIECES  WEIGHING  13  OUNCES  OR  LESS 

Single  and  double  cards  meeting  the  standards  in  01 00: 


Type 

Rate 

Single 

$0,200 

Letters,  flats,  and  parcels  (i.e.,  not  card  rate);  nonstandard  surcharge  in  10.0  might 
apply: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 
Each  additional  ounce  or  fraction 

$0,340 
0.210 

NONAUTOMATION— PRESORTED 

Single  and  double  cards  meeting  the  standards  in  0100:  $0,180  each. 


Letters,  flats,  and  parcels  (i.e.,  not  card  rate);  nonstandard  surcharge  in  10.0  might 
apply: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,320 

(For  pieces  weighing  more  than  2  ounces) 

0.274 

Each  additional  ounce  or  fraction 

0.210 

AUTOMATION— QUALIFIED  BUSINESS  REPLY  MAIL 

Single  cards  meeting  the  standards  in  El  50  and  S922: 


Type 

Rate^ 

Single 

$0,170 

1 .  QBRM  is  also  subject  to  fees 
in  R900. 

Letter-size  single  pieces  other  than  cards  meeting  the  standards  in  El 50  and 
S922: 


Weight  Increment 

Rate^ 

First  ounce  or  fraction  of  an  ounce 
Second  ounce  or  fraction 

$0,310 
0.210 

1 .  QBRM  is  also  subject  to  fees  in  R900. 
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4.0       AUTOMATION— BASIC 

Card  Rate      Single  and  double  cards  meeting  the  standards  in  01 00:  $0,164  each. 
4.1 

Letters      Letter-size  pieces  other  than  card  rate: 

4.;^       Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  than  2  ounces) 

Each  additional  ounce  or  fraction 

$0  278 
0232 
0.210 

Flats      Flat-Size  pieces;  nonstandard  surcharge  in  10.0  might  apply: 

4.3       Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  than  2  ounces) 

Each  additional  ounce  or  fraction 

$0,310 
0264 

0.210 

1 

5.0      AUTOMATION— 3-DIGIT 
Card  Rate      Single  and  double  cards  meeting  the  standards  in  01 00:  $0,158  each. 

Letters      Letter-size  pieces  other  than  card  rate: 

b.2       Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  than  2  ounces) 

Each  additional  ounce  or  fraction 

ft 

$0,267 
0.221 

0.210 

Flats      Flat-size  pieces;  nonstandard  surcharge  in  10.0  might  apply: 

b.'6       Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  than  2  ounces) 

Each  additional  ounce  or  fraction 

$0295 
0249 

0.210 

6.0      AUTOMATION— 5-DIGIT 

Card  Rate      Single  and  double  cards  meeting  the  standards  in  01 00:  $0. 1 51  each. 
6.1 

Letters      Letter-size  pieces  other  than  card  rate: 

t>-^       Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  than  2  ounces) 

Each  additional  ounce  or  fraction 

$0,253 
0.207 

0210 

1 
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Flats 

6.3 


Flat-size  pieces;  nonstandard  surcharge  in  10.0  might  apply: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,275 

(For  pieces  weighing  more  than  2  ounces) 

0.229 

Each  additional  ounce  or  fraction 

0.210 

7.0       AUTOMATION— CARRIER  ROUTE 

Card  Rate      Single  and  double  cards  meeting  the  standards  in  C100:  $0,140  each. 
7.1 


Letters 

7.2 


Summary  of 
First-Class  Rates 

7.3 


Letter-size  pieces  other  than  card  rate: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,243 

(For  pieces  weighing  more  than  2  ounces) 

0.197 

Each  additional  ounce  or  fraction 

0.210 

Letters,  Flats, 

Nonautomation 

Automation 

and  Parcels 

Single- 
Piece 

Pre- 
sorted 

Letter-Size 

Flat-Size 

Weight  Not 
Over (ounces) 

Basic  3-Digit  5-Digit 

Carrier 
Route 

Basic 

3-Digit 

5-Digit 

1 

$0,340^ 

$0,320^ 

50.278  $0,267  $0,253 

$0243 

$0,310' 

$0  295' 

$0,275' 

2 

0.550 

0.530 

0.488    0.477    0.463 

0.453 

0.520 

0.505 

0485 

32 

0.760 

0.694 

0.652    0.641     0.627 

0.617 

0.684 

0669 

0649 

4 

0.970 

0.904 

0.8623    0.351^   0837^ 

0827^ 

0.894 

0.879 

0.859 

5 

1.180 

1.114 

_         _         _ 

— 

1.104 

1.089 

1069 

6 

1390 

1.324 

_         _         _ 

— 

1.314 

1.299 

1.279 

7 

1.600 

1.534 

_         _         _ 

— 

1.524 

1.509 

1,489 

8 

1.810 

1.744 

_         _         _ 

— 

1.734 

1  719 

1.699 

9 

2.020 

1.954 

—         —         — 

— 

1.944 

1  929 

1909 

10 

2230 

2.164 

— 

2.154 

2139 

2119 

11 

2440 

2.374 

_         _         _ 

— 

2.364 

2.349 

2.329 

12 

2.650 

2.584 

_         _         _ 

— 

2.574 

2559 

2.539 

13 

2.860 

2.794 

— 

2.784 

2.769 

2.749 

Card  Rate^ 

Single 

0.20 

0.18 

0.164     0.158     0.151 

0.140 

— 

— 

1.  Nonstandard  surcharge  in  10.0  might  apply:  single-piece  $0.11,  presorted  and  automation 
$0.05. 

2.  Presorted  and  automation  rates  for  pieces  weighing  over  2  ounces  reflect  a  first-ounce 
discount  of  $0  046  per  piece. 

3.  Weight  not  to  exceed  3  3  ounces;  pieces  over  3  ounces  subject  to  additional  standards. 

4  Rates  shown  apply  to  each  single  or  double  postcard  when  originally  mailed:  reply  half  of 
double  postcanj  must  bear  postage  at  applicable  rate  when  returned  unless  prepared  as 
business  reply  mail. 


8.0 

PRIORITY  MAIL 

Weight 
Not  Over 

(pounds)' 

Zone 

Weight 

Zone 

L,1,2,&3 

4 

5 

6 

7 

8 

(pounds)' 

L.1.2.&3 

4            5            6 

7 

8 

1 

$3.50 

$3.50 

$3.50 

$3  50 

$3.50 

$3  50 

39 

18.70 

26.25     27.95     3135 

40.85 

53.25 

22 

3.95 

3.95 

3.95 

3.95 

3.95 

3.95 

40 

19.05 

26.80     28.55     32.05 

41  80 

54  55 

3 

5.15 

5.15 

5.15 

515 

5.15 

5.15 

41 

19.40 

27.35    29.15     32.75 

42.75 

55  85 

4 

6.35 

6.35 

6.35 

6.35 

6.35 

6.35 

42 

19.75 

27.90    29.75    33.45 

43.70 

57.15 

5 

7.55 

7.55 

7.55 

7.55 

7.55 

7.55 

43 

20.10 

28  45    30.35    34  15 

44  65 

5845 

6 

790 

8.10 

815 

825 

950 

10.35 

44 

2045 

29.00     30.95     34  85 

4560 

59.75 

7 

8.25 

8.65 

8.75 

8.95 

10.45 

11.65 

45 

20.80 

29.55    31.55    35.55 

46.55 

61.05 

8 

850 

9.20 

9.35 

9.65 

11.40 

12.95 

46 

21.15 

30.10    32.15    36.25 

47  50 

62  35 

9 

8.65 

9.75 

9.95 

10.35 

12.35 

14.25 

47 

21.50 

30.65    32.75    3695 

48  45 

63  65 

10 

8.75 

10.30 

10.55 

11.05 

13.30 

15.55 

48 

21.85 

31.20    33.35    37  65 

4940 

64  95 

11 

9.00 

10.85 

11.15 

11.75 

1425 

16.85 

49 

22.20 

3175    33.95    38  35 

50  35 

66  25 

12 

9.25 

11.40 

11.75 

12.45 

15.20 

1815 

50 

22.55 

32.30     3455     39  05 

51  30 

67  55 

13 

9.60 

11.95 

12.35 

13.15 

16.15 

19.45 

51 

22.90 

32.85    35.15    39.75 

52  25 

68  85 

14 

9.95 

12.50 

12.95 

13.85 

17.10 

20.75 

52 

23.25 

33.40    35.75    40.45 

53.20 

70.15 

15 

10.30 

13.05 

13.55 

14.55 

18.05 

22  05 

53 

23.60 

33.95    36.35    41.15 

54.15 

7145 

16 

10.65 

13.60 

14.15 

15.25 

19.00 

23.35 

54 

23.95 

34.50     36.95    41.85 

5510 

7275 

17 

11.00 

14.15 

14.75 

15.95 

19.95 

2465 

55 

24.30 

35.05     37.55    42.55 

56  05 

7405 

18 

11.35 

14.70 

15.35 

16.65 

20.90 

25.95 

56 

2465 

35.60     38  15    43.25 

57.00 

75.35 

19 

11.70 

15.25 

15.95 

17.35 

21.85 

27.25 

57 

25.00 

36.15    38.75    43.95 

57.95 

76.65 

20 

12.05 

15.80 

16.55 

1805 

22.80 

28.55 

58 

25.35 

36.70     39.35    44.65 

58  90 

77.95 

21 

12.40 

16.35 

17.15 

18.75 

23.75 

29.85 

59 

25.70 

37.25     3995    45  35 

59  85 

79.25 

22 

12.75 

16.90 

17.75 

19.45 

24.70 

31.15 

60 

26.05 

37.80     40.55    46.05 

60  80 

80  55 

23 

13.10 

1745 

1835 

20.15 

25.65 

32.45 

61 

26.40 

38.35    41.15    46.75 

61.75 

81.85 

24 

13.45 

18.00 

18.95 

20.85 

26.60 

33.75 

62 

26.75 

38.90    41.75    47.45 

62.70 

83  15 

25 

13.80 

18.55 

19.55 

21.55 

27.55 

35.05 

63 

27.10 

39.45    42.35    48  15 

63  65 

84  45 

26 

14.15 

19.10 

20.15 

2225 

28.50 

36.35 

64 

27.45 

40.00    42.95    48.85 

64  60 

85.75 

27 

14.50 

19.65 

20.75 

22.95 

2945 

37  65 

65 

27.80 

40.55    43.55    49.55 

6555 

87  05 

28 

14.85 

20.20 

21.35 

23.65 

30.40 

38.95 

66 

28.15 

41.10    44.15     50.25 

66.50 

88.35 

29 

15.20 

20.75 

21.95 

24.35 

31.35 

40.25 

67 

28.50 

41.65    44.75     50.95 

67.45 

89.65 

30 

15.55 

21.30 

22.55 

25.05 

32.30 

41.55 

68 

28  85 

42.20    45.35     51.65 

68.40 

90.95 

31 

15.90 

21.85 

23.15 

25.75 

33.25 

42.85 

69 

29.20 

42.75    45.95    52.35 

69.35 

92.25 

32 
33 

16.25 
16.60 

22.40 
22.95 

23.75 
24.35 

26.45 
27.15 

34  20 

35.15 

44.15 
45.45 

70 

29.55 

43.30    46.55     53.05 

7030 

93.55 

1.  Parcels  that  weigh  less  than  15  pounds  but  measure  more 

34 
35 
36 

16.95 
17.30 
17.65 

23.50 
24.05 
24.60 

24.95 
25.55 
26.15 

27.85 
28.55 
29.25 

36.10 
37.05 
38.00 

46.75 
48.05 
49.35 

than  84  inches  in  combined  length  and  girth  are  charged 
the  applicable  rale  for  a  15-pound  parcel. 
2.  The  2-pound  rate  is  charged  for  matter  sent  in  a  flat-rate 
envelope  provided  by  the  USPS,  regardless  of  the  actual 

37 

18.00 

25.15 

26.75 

29  95 

38.95 

50  65 

weight  of  the  piece. 

38 

18.35 

25.70 

27.35 

30.65 

39.90 

51.95 

„ 
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9.0      KEYS  AND  IDENTIFICATION  DEVICES 


10.0 


Address  Correction 
Service  Fee 

11.1 

Presort  Mailing  Fee 

11.2 

Pickup  Fee 

11.3 


Weight  Not 
Over (ounces) 

Rate^ 

1^ 

$0.69 

2 

0.90 

3 

1.11 

4 

1.32 

5 

1.53 

6 

1.74 

7 

1.95 

8 

2.16 

9 

237 

Weight  Not 
Over (ounces) 

Rate' 

10 

2.58 

11 

2.79 

12 

3.00 

13 

3.21 

1  pound 

3.85 

2  pounds 

4.30 

1.  Includes  $0  35  fee. 

2.  htonstandard  surcharge 
in  10  0  might  apply. 


NONSTANDARD  SURCHARGES 

Surcharge  per  piece: 

a.  Single-piece  rate:  $0.11. 

b.  Presorted  and  automation  (flat-size)  rate:  $0.05. 


11.0      FEES 


Fees  per  correction: 

a.  Manual  notice:  $0.60. 

b.  Electronic  notice:  $0.20. 

Presort  mailing  fee,  per  12-month  period,  per  office  of  mailing:  $125.00. 


Priority  Mail  only,  per  occun-ence:  $10.25.  May  be  combined  with  Express  Mail  and 
Package  Services  Parcel  Post  pickups. 
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R200    Periodicals 


1.0      OUTSIDE-COUNTY— EXCLUDING  SCIENCE-OF-AGRICULTURE 


Pound  Rates 
1.1 


Piece  Rates 
1.2 


Discounts 

1.3 


Nonprofit 

1.4 


Classroom 

1.5 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion:  $0,173. 

b.  For  the  advertising  portion: 


Zone 

Rate 

Delivery  Unit 

$0,148 

SCF 

0.188 

1&2 

0.230 

3 

0245 

4 

0.283 

5 

0.341 

6 

0.401 

7 

0.474 

8 

0.537 

Per  addressed  piece: 


Nonautomation 

Automation'' 

Presort  Level 

Letter-Size 

Flat-Size 

Basic 

$0,325 

$0,260 

$0,284 

3-Digit 

0.276 

0.225 

0.242 

5-Digit 

0.214 

0.174 

0.190 

Can-ier  Route 

0.136 

— 

— 

High  Density 

0.111 

— 

— 

Saturation 

0.093 

— 

— 

1.  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces 
(or  3.3  ounces  for  heavy  letters);  flat-size  at  16  ounces  (FSM 
881)  and  6  pounds  (FSM  1000). 

Piece  rate  discounts: 

a.  Nonadvertising  adjustment  for  each  1%  of  nonadvertising  content  $0.00065 
per  piece. 

b.  Delivery  unit  piece  discount  for  each  addressed  piece  eligible  for  the  delivery 
unit  rate  under  E250:  $0,017. 

c.  SCF  piece  discount  for  each  addressed  piece  eligible  for  the  SCF  rate  under 
E250:  $0,008. 

Authorized  nonprofit  mailers  receive  a  discount  of  5%  off  the  total  Outside-County 
postage  excluding  the  postage  for  advertising  pounds.  The  5%  discount  does  not 
apply  to  commingled  nonsubscriber  copies  in  excess  of  the  10%  alkiwance 
provided  underE215. 

Authorized  Classroom  mailers  receive  a  discount  of  5%  off  the  total 
Outside-County  postage  excluding  the  postage  for  advertising  pounds.  The  5% 
discount  does  not  apply  to  commingled  nonsubscriber  copies  in  excess  of  the  10% 
allov^^ance  provided  under  E215. 
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2.0      OUTSIDE-COUNTY— SCIENCE-OF-AGRICULTURE 


Pound  Rates 

2.1 


Piece  Rates 

2.2 


Discounts 

2.3 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion:  $0,173. 

b.  For  the  advertising  portion: 


Zone 

Rate 

Delivery  Unit 

$0,111 

SCF 

0.141 

1&2 

0.173 

3 

0.245 

4 

0283 

5 

0.341 

6 

0.401 

7 

0.474 

8 

0.537 

Per  addressed  piece: 


Nonautomation 

Automation'' 

Presort  Level 

Letter-Size 

Flat-Size 

Basic 

$0,325 

$0,260 

$0,284 

3-Digit 

0.276 

0.225 

0.242 

5- Dig  it 

0.214 

0.174 

0.190 

Carrier  Route 

0.136 

— 

— 

High  Density 

0.111 

— 

— 

Saturation 

0.093 

— 

— 

1.  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces 
(or  3  3  ounces  for  heavy  letters);  flat-size  at  16  ounces 
(FSM  881)  and  6  pounds  (FSM  1000). 

Piece  rate  discounts: 

a.  Nonadvertising  adjustment  for  each  1%  of  nonadvertising  content:  $0.00065 
per  piece. 

b.  Delivery  unit  piece  discount  for  each  addressed  piece  eligible  for  the  delivery 
unit  rate  under  E250:  $0,017. 

c.  SCF  piece  discount  for  each  addressed  piece  eligible  for  the  SCF  rate  under 
E250:  $0,008. 


3.0 
Pound  Rates 

IN-COUNTY 

Per  pound  or  fraction: 

3.1 

Zone 

Rate 

Delivery  Unit 
All  Others 

$0,113 
0.144 
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Piece  Rates 
3.2 


Discount 

3.3 


Per  addressed  piece: 


Nonautomation 

Automation'' 

Presort  Level 

Letter-Size 

Flat-Size 

Basic 

$0,100 

$0,049 

$0,073 

3-Digit 

0.092 

0.047 

0068 

5-Dtgrt 

0.083 

0.044 

0.062 

Carrier  Route 

0.047 

— 

— 

High  Density 

0.032 

— 

— 

Saturation 

0.026 

— 

— 

1  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or 
3.3  ounces  for  heavy  letters);  flat-size  at  16  ounces  (FSM  881) 
and  6  pounds  (FSM  1000). 

Delivery  unit  piece  discount  for  each  addressed  piece  eligible  for  the  delivery  unit 
rate  under  E250:  $0  005. 


4.0      RIDE-ALONG  EXPERIMENT  (G094) 

Fee      Per  piece:  $0.10. 
4.1 


5.0      FEES 


Application  Fees 
5.1 


Address  Correction 

Service  Fees 

5.2 


Per  application: 

a.  Original  entry:  $350.00. 

b.  News  agent  registry:  $40.00. 

c.  Additional  entry:  $50.00. 

d.  Reentry:  $40.00. 

Fees  per  correction: 

a.  Manual  notice:  $0.60. 

b.  Electronic  notice:  $0.20. 
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R500    Express  Mail 


1.0      EXPRESS  MAIL— ALL  SERVICE  LEVELS 


Service^ 

Weight 
Not  Over 

(pounds) 

Service^ 

Weight 
Not  Over 

(pounds) 

Custom 
Designed 

Next  Day 
&  Second 

Day 
PO  to  PO 

Next  Day 
&  Second 
DayPOto 
Addressee 

Custom 
Designed 

Next  Day 
&  Second 

Day 
PO  to  PO 

Next  Day 
&  Second 
DayPOto 
Addressee 

1/2 

925 

940 

12.25 

36 

66.55 

66.70 

68.80 

1 

13.75 

13.90 

16.00 

37 

67.80 

67.95 

70.30 

2* 

13.75 

13.90 

16.00 

38 

69.35 

69.30 

71.90 

3 

16.65 

16.80 

18.85 

39 

70.95 

70.60 

73.50 

4 

19.45 

19.60 

21.70 

40 

72.55 

72.00 

75.10 

5 

22.25 

22.40 

24.50 

41 

74.15 

73.60 

76.70 

6 

25.05 

25.20 

27.30 

42 

75.75 

75.20 

78.35 

7 

27.75 

27  90 

30.00 

43 

77.35 

76.80 

79.90 

8 

28.95 

29.10 

31.20 

44 

78.95 

78.40 

81.50 

9 

30.20 

30.35 

32.45 

45 

80.55 

80.00 

82.90 

10 

31.40 

31.55 

33.65 

46 

81.85 

81.55 

84.15 

11 

32.90 

33.05 

35.15 

47 

83.25 

83.20 

85.60 

12 

35.30 

35.45 

37.55 

48 

84.60 

84.75 

86.90 

13 

36.55 

36.70 

39.25 

49 

85.90 

86.05 

88.20 

14 

37.95 

38.10 

40.20 

50 

87.20 

87.35 

89.50 

15 

39.15 

39.30 

41.40 

51 

88.60 

88.80 

90.95 

16 

40.50 

40.65 

42.75 

52 

89.90 

90  05 

92.20 

17 

41.85 

4200 

44.10 

53 

91.30 

91.45 

93.60 

18 

43.10 

43.25 

45.35 

54 

92.60 

92.75 

94.90 

19 

44.40 

44.55 

46.65 

55 

93.90 

94.10 

96.25 

20 

45.75 

45.90 

48.00 

56 

95.35 

95.50 

97.65 

21 

47.00 

47.20 

49.25 

57 

96.60 

96.75 

98.90 

22 

48.30 

48.45 

50.55 

58 

97.95 

98.10 

100.30 

23 

49.65 

49.85 

51.90 

59 

99.45 

99.60 

101.75 

24 

50.90 

51.05 

53.15 

60 

101.00 

101.15 

103.30 

25 

52.20 

52.40 

54.45 

61 

102.70 

102.85 

105.00 

26 

53.50 

53.65 

55.75 

62 

104.25 

104.40 

106.60 

27 

54  85 

55.00 

57.05 

63 

105.85 

106.00 

108.15 

28 

56.10 

56.25 

58.35 

64 

107.50 

107.70 

109.85 

29 

57.45 

57.60 

59.65 

65 

109.10 

109.25 

111.40 

30 

58.75 

58.90 

61.00 

66 

110.80 

110.95 

113.10 

31 

60.05 

60.20 

62.25 

67 

112.35 

112.50 

114.65 

32 

61.35 

61.50 

63.60 

68 

114.05 

114.20 

116.35 

33 

62  65 

62  80 

64.85 

69 

11560 

115.75 

117.90 

34 

63.95 

64.10 

66:20 

70 

117.20 

117.35 

119.50 

35 

65.25 

65  40 

67.45 

• 

1.  Same  Day  Airport  service  is  currently  suspended. 

2.  The  2-pound  rate  is  charged  for  matter  sent  in  a  flat-rate  envelope  provided  by  the  USPS, 
regardless  of  the  actual  weight  of  the  piece. 
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2.0       FEES 

Address  Correction      Manual  notice  only,  each:  $0.60.  ; 

Service  Fee 

21 

Pickup  Fee      Per  occurrence:  $10.25.  May  be  combined  with  Priority  Mail  and  Package 
2.2      Services  Parcel  Post  pickups. 

Fee  for  Delivery      Custom  Designed  Service  onV,  each:  $10.25. 
Stops 
2.3 
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R600    Standard  Mail 


1 .0      REGULAR  STANDARD  MAIL 


Letter-Size  Minimum 
Per  Piece  Rates 

1.1 


Nonletter  Per  Piece 
Rates 

1.2 


Piece  and  Pound 
Rates 

1.3 


Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Entry  Discount 


None 
DBMC 
DSCF 
DDU 


Presorted 


Basic 


3/5 


$0,250 
0.231 
0.226 


$0,230 
0.211 
0.206 


Automation 


,1 


Basic        3-Dlgit       5-Diglt 


$0,197 
0.178 
0.173 


$0  187 
0.168 
0  163 


$0,174 
0.155 
0.150 


1 .  Pieces  weighing  over  3  ounces  subject  to  additional  standards. 
Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Presorted^ -^ 

Automation 

Entry  Discount 

Basic 

3/5 

Basic 

3/5 

None 

$0,319 

$0,263 

$0,275 

$0,236 

DBMC 

0.300 

0.244 

0.256 

0.217 

DSCF 

0.295 

0.239 

0.251 

0.212 

DDU 

— 

— 

— 

— 

1.  The  residual  shape  surcharge  of  $0.18  per  piece  applies  to 
items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or 
flat-size 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is 
paid  may  be  eligible  for  the  barcoded  discount  of  $0  03  per 
piece  (see  E620).  The  barcoded  discount  is  available  for  pieces 
entered  at  DSCF  rates  only  if  sorted  to  5-digit  sacks  or  pallets. 
Except  for  mail  entered  at  the  Phoenix,  AZ,  ASF,  the  barcoded 
discount  is  not  available  for  DBMC  rate  mail  entered  at  an  ASF. 


Pieces  more  than  3.3  ounces  (0.2063  pound) 

: 

Presorted^' 

Automation 

Piece/Pound  Rats'" 

Basic 

3/5 

Basic 

3/5 

Per  Piece 

$0181 

$0,125 

$0137 

$0  098 

Per  Pound  (includes  entry 
discount  if  applicable) 

PLUS 

PLUS 

PLUS 

PLUS 

None 

$0,668 

$0  668 

$0  668 

$0,668 

DBMC 

0.575 

0575 

0575 

0.575 

DSCF 

0  554 

0554 

0554 

0554 

DDU 

— 

— 

— 

— 

1.  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate 

2.  Residual  shape  surcharge  of  $0.18  per  piece  applies  to  items  that  are 
prepared  as  a  parcel  or  are  not  letter-size  or  flat-size 

3.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid  may 
be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see  E620).  The 
barcoded  discount  is  available  for  pieces  entered  at  DSCF  rates  only  if 
sorted  to  5-digit  sacks  or  pallets  Except  for  mail  entered  at  the  Phoenix, 
AZ,  ASF,  the  barcoded  discount  is  not  available  for  DBMC  rate  mail 
entered  at  an  ASF 
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2.0       ENHANCED  CARRIER  ROUTE  STANDARD  MAIL 


Letter-Size  Minimum 
Per  Piece  Rates 

2.1 


Nonletter  Per  Piece 
Rates 

2.2 


Piece  and  Pound 
Rates 

2.3 


Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Nonautomation 

Automation^ 

Entry  Discount 

Basic 

High  Density 

Saturation 

Basic 

None 

$0,176 

$0,151 

$0,143 

$0,155 

DBMC 

0.157 

0.132 

0.124 

0.136 

DSCF 

0.152 

0.127 

0.119 

0.131 

DDU 

0.147 

0.122 

0.114 

0.126 

1 .  Pieces  weighing  over  3  ounces  subject  to  additional  standards. 

Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Entry  Discount 

Basic^ 

High  Density^ 

Saturation'' 

None 

$0,176 

$0,154 

$0,147 

DBMC 

0.157 

0.135 

0.128 

DSCF 

0.152 

0.130 

0.123 

DDU 

0.147 

0.125 

0.118 

1 .  Residual  shape  surcharge  of  $0.15  per  piece  applies 
to  items  that  are  prepared  as  a  parcel  or  are  not 
letter-size  or  flat-size. 

Pieces  nr»ore  than  3.3  ounces  (0.2063  pound): 


Piece/Pouru)  Rate  ^^ 

Basic 

High  Density 

Saturation 

Per  Piece 

$0,044 

$0  022 

$0,015 

Per  Pound  (includes  entry 
discount  if  applicable) 

PLUS 

PLUS 

-• 

PLUS 

None 

$0,638 

$0  638 

$0,638 

DBMC 

0.545 

0.545 

0.545 

DSCF 

0.524 

0.524 

0.524 

DDU 

0.498 

0.498 

0.498 

1.  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

2.  Residual  shape  surcharge  of  $015  per  piece  applies  to  items  that  are 
prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 


3.0      NONPROFIT  STANDARD  MAIL 


Letter-Size  Minimum 

Per  Piece  Rates 

3.1 


Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Presorted 

Automation 

1 

Entry  Discount 

Basic 

3« 

Basic 

3-Digit 

5-Digit 

None 

$0,155 

$0,143 

$0,130 

$0,120 

$0,105 

DBMC 

0.136 

0.124 

0.111 

0.101 

0.086 

DSCF 

0.131 

0.119 

0.106 

0.096 

0.081 

DDU 

— 

— 

— 

— 

— 

1 .  Pieces  weighing  over  3  ounces  subject  to  additional  standards. 
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Non  letter-Size 

Minimum  Per  Piece 

Rates 

3.2 


Piece  and  Pound 
Rates 

3.3 


Letter-Size  Minimum 
Per  Piece  Rates 

4.1 


Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Presorted^ -^ 

Automation 

Entry  Discount 

Basic 

3/5 

Basic 

3/5 

None 

$0,217 

$0,168 

$0,176 

$0,151 

DBMC 

0  198 

0.149 

0.157 

0.132 

DSCF 

0.193 

0.144 

0.152 

0.127 

DDU 

— 

— 

— 

— 

1.  Residual  shape  surcharge  of  $0  18  per  piece  applies  to 
items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or 
flat-size. 

2.  Machinable  parcels  for  which  the  residual  shape 
surcharge  is  paid  may  be  eligible  for  the  barcoded 
discount  of  $0  03  per  piece  (see  E620)  The  barcoded 
discount  is  available  for  pieces  entered  at  DSCF  rates 
only  if  sorted  to  5-digit  sacks  or  pallets  Except  for  mail 
entered  at  the  Phoenix,  AZ,  ASF,  the  barcoded  discount  is 
not  available  for  DBMC  rate  mail  entered  at  an  ASF. 

Pieces  more  than  3.3  ounces  (0.2063  pound): 


Presorted^' 

Automation 

Piece/Pound  Rate^ 

Basic 

3/5 

Basic 

$0,063 

3/5 

Per  Piece 

$0  1  CM 

$0,055 

$0  038 

Per  Pound  (includes  entry 
discount  if  applicable) 

PLUS 

PLUS 

PLUS 

PLUS 

None 

SO  550 

$0  550 

$0,550 

$0  550 

DBMC 

0.457 

0457 

0.457 

0457 

DSCF 

0.436 

0.436 

0.436 

0.436 

DDU 

— 

— 

— 

— 

1.  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

2.  Residual  shape  surcharge  of  $0.18  per  piece  applies  to  items  that  are 
prepared  as  a  parcel  or  are  not  letter-size  or  flat-size 

3.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid  may 
be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see  E620).  The 
barcoded  discount  is  available  for  pieces  entered  at  DSCF  rates  only  if 
sorted  to  5-digit  sacks  or  pallets  Except  for  mail  entered  at  the  Phoenix, 
AZ,  ASF,  the  barcoded  discount  is  not  available  for  DBMC  rate  mail 
entered  at  an  ASF 

4.0      NONPROFIT  ENHANCED  CARRIER  ROUTE  STANDARD  MAIL 


Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Nonautomatlon 

Automa- 
tion^ 

Entry  Discount 

Basic 

High 
Density 

Satura- 
tion 

Basic 

None 

$0,116 

$0,093 

$0,087 

$0,103 

DBMC 

0.097 

0.074 

0.068 

0.084 

DSCF 

0.092 

0.069 

0.063 

0.079 

DDU 

0.087 

0.064 

0.058 

0.074 

1 .  Pieces  weighing  over  3  ounces  subject  to  additional  standards. 
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Nonletter-Size 

Minimum  Per  Piece 

Rates 

4.2 


Piece  and  Pound 
Rates 

4.3 


Pieces  3.3  ounces  (0.2063  pound)  or  less: 


Entry  Discount 

Basic^    High  Density^ 

Saturation^ 

None 

$0,116 

$0,100 

$0,095 

DBMC 

0097 

0.081 

0.076 

DSCF 

0.092 

0.076 

0071 

DDU 

0.087 

0.071 

0066 

1.  Residual  shape  surcharge  of  $0  15  per  piece  applies  to 
items  that  are  prepared  as  a  parcel  or  are  not  letter-size 
or  flat-size. 

Pieces  more  than  3.3  ounces  (0.2063  pound): 


Piece/Pound  Rate^'^ 

Basic  High  Density 

Saturation 

Per  Piece 

$0,040 

$0,024 

$0019 

Per  Pound  (includes  entry 
discount  if  applicable) 

PLUS 

PLUS 

PLUS 

None 

$0,370 

$0,370 

$0,370 

DBMC 

0.277 

0.277 

0.277 

DSCF 

0.256 

0.256 

0.256 

DDU 

0.230 

0.230 

0.230 

1.  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate 

2.  Residual  shape  surcharge  of  $0.15  per  piece  applies  to 
items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or 
flat-size. 


5.0 

Mailing  Fee 

5.1 

Address  Correction 
Service  Fees 

5.2 

Bulk  Parcel  Return 
Service  Fee 

5.3 


FEES 

Mailing  fee,  per  12-month  period:  $125.00. 

Fees  per  correction: 

a.  Manual  notice:  $0.60. 

b.  Electronic  notice:  $0.20. 

See  R900.3.0. 
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Weighted  Fee 

5.4 


6.0 


7.0 


For  return  of  pieces  bearing  the  ancillary  service  markings  "Address  Service 
Requested"  and  "Fon/varding  Service  Requested": 


Single-Piece 
Weight  Not 
Over  (ounces) 

Weighted 
Fee  per 
Piece' 

1 

$0.85 

2 

1.36 

3 

1.88 

4 

2.40 

5 

292 

6 

3.44 

7 

3.96 

8 

448 

9 

5.00 

10 

552 

11 

6.04 

12 

6.56 

13 

7.07 

15.999 

8.66 

1 .  Weighted  fee  equals 
single-piece  First-Class 
Mail  or  Pnority  Mail  rate 
multiplied  by  2.472  (see 
F010). 

RESIDUAL  SHAPE  SURCHARGE 

Items  that  are  prepared  as  a  parcel  or  are  neither  letter-size  nor  flat-size,  per 
piece: 


Rate  Category 

Surcharge 

Regular  and  Nonprofit 

$0.18 

Enhanced  Carrier  Route 

0.15 

and  Nonprofit  Enhanced 

Carrier  Route 

BARCODED  DISCOUNT 

Deduct  $0.03  per  piece  for  machinable  parcels  with  a  barcode  (see  E610  and 
E620  for  eligibility). 
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R700    Package  Services 

1.0      PACKAGE  SERVICES  PARCEL  POST 


Inter-BMC/ASF 

Single-Piece 

Machinable  Parcel 

Post 

1.1 


Inter-BMC/ASF  ZIP  Codes  only,  no  discount,  no  surcharge: 


Weight 

Zone^-  2.  ».  *. 

s.  • 

Not  Over 

(pounds) 

1&2 

3 

4 

5 

6 

7 

8 

1 

$3.34 

$3  39 

$3.44 

$3.45 

$3.45 

$3  45 

$3.45 

2 

3.34 

339 

3.44 

3.45 

3.45 

3.45 

3.45 

3 

3.81 

4.13 

4.56 

4.61 

4.66 

4.71 

4.76 

4 

3.95 

4.41 

5.20 

5.67 

5.82 

5.87 

592 

5 

4.09 

465 

5.65 

6.84 

6.99 

7.04 

7.09 

6 

4.23 

4.90 

6.05 

753 

7.84 

8.06 

864 

7 

4.36 

5.11 

6.43 

8.18 

8.85 

9.28 

10.44 

8 

4.49 

5.31 

6.76 

8.76 

9.60 

10.49 

1224 

9 

4.59 

5.50 

7.11 

9.29 

10.30 

11.71 

14.05 

10 

4.72 

5.68 

7.41 

9.78 

11.00 

12.93 

15.19 

11 

4.81 

586 

7.71 

10.24 

11.70 

14.10 

16.07 

12 

4.92 

6.02 

7.98 

10.66 

12.40 

15.15 

16.91 

13 

5.01 

6.16 

8.24 

11.07 

13.10 

16.08 

17.72 

14 

5.11 

6.33 

8.49 

11.45 

1366 

16.68 

18.49 

15 

5.19 

6.47 

8.73 

11.80 

14.11 

17.26 

19.24 

16 

5.28 

6.60 

8.96 

12.14 

14.52 

17.78 

19  97 

17 

5.37 

6.72 

9.18 

12.44 

14.92 

18.29 

20.67 

18 

5.45 

6.85 

9.38 

12.74 

15.29 

18.75 

21.34 

19 

5.54 

6.97 

9.58 

13.03 

15.65 

19.21 

22.00 

20 

5.61 

7.08 

9.75 

13.29 

15.97 

19.63 

22  64 

21 

5.68 

7.21 

9.93 

13.56 

16.30 

20.03 

23.26 

22 

5.76 

7.30 

10.11 

13.80 

16.60 

2042 

2387 

23 

5.83 

7.43 

10.29 

14.02 

16.89 

20.78 

2446 

24 

5.88 

7.53 

10.44 

14.26 

17.16 

21.14 

25.03 

25 

5.96 

7.62 

10.61 

14.46 

17.43 

21.45 

25.59 

26 

6.02 

7.72 

10.76 

14.67 

17.68 

21.77 

26  14 

27 

6.10 

7.81 

10.90 

14.86 

17.91 

22.07 

26.68 

28 

6.15 

7.91 

11.06 

15.05 

18.15 

22.36 

27.20 

29 

6.21 

8.00 

11.19 

15.22 

18.37 

22.63 

27.71 

30 

6.28 

8.09 

11.31 

15.39 

18.57 

22.90 

28.21 

31 

6.34 

8.16 

11.45 

15.55 

18.78 

23.16 

28.70 

32 

6.39 

8.26 

11.58 

15.71 

18.97 

23.40 

2918 

33 

6.44 

8.34 

11.70 

15.87 

19.15 

2364 

29.65 

34 

6.51 

8.41 

11.81 

16.02 

19.33 

23  86 

30.11 

35 

6.56 

8.49 

11.94 

16.15 

19.50 

2407 

30.57 

1.  For  barcoded  discount,  deduct  $0  03  per  parcel  (machinable  parcels  only, 
50-piece  minimum). 

2.  For  OBMC  Presort  discount,  deduct  $0  90  per  parcel. 

3.  For  BMC  Presort  discount,  deduct  $0.23  per  parcel. 

4.  Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches 
(but  not  more  than  108  inches)  in  combined  length  and  girth  are  charged  the 
applicable  rate  for  a  1 5-pound  parcel. 

5.  For  parcels  that  weigh  more  than  35  pounds,  see  1 .2 

6.  Regardless  of  weight,  a  parcel  that  meets  any  of  the  criteria  in  E711.2.3  must 
pay  the  rate  for  a  nonmachinable  parcel  in  1.2. 
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1.2  Inter-BMC/ASF  Single-Piece  Nonmachinabie  Parcel  Post 

Rates  shown  include  the  $2.00  nonmachinabie  surcharge  The  nonmachinabie  surcharge  does  not  apply 
to  parcels  mailed  at  oversized  rates  or  parcels  sent  with  special  handling.  Regardless  of  weight,  a  parcel 
that  meets  any  of  the  criteria  in  E71 1 .2.3  must  pay  the  rate  listed  in  this  table. 


Weight 
Not  Over 

Zone^'2.'.* 

(pounds) 

1&2 

3 

4 

5 

6 

7 

8 

1 

$5.34 

$5  39 

$5.44 

$5  45 

$5  45 

$5  45 

$5.45 

2 

5.34 

5.39 

5.44 

545 

545 

5.45 

5.45 

3 

5.81 

6.13 

656 

6.61 

6.66 

6.71 

6.76 

4 

5.95 

6.41 

7.20 

7.67 

7.82 

7.87 

7.92 

5 

6.09 

6.65 

7.65 

8.84 

8.99 

9.04 

9.09 

6 

6.23 

6.90 

8.05 

9.53 

9.84 

1006 

10.64 

7 

6.36 

7.11 

8.43 

10.18 

10.85 

11.28 

12.44 

8 

6.49 

7.31 

8.76 

10.76 

11.60 

12.49 

14.24 

9 

6.59 

7.50 

9.11 

11.29 

12.30 

13.71 

16.05 

10 

6.72 

7.68 

9.41 

11.78 

13.00 

14.93 

17.19 

11 

6.81 

7.86 

9.71 

12.24 

13.70 

16.10 

18.07 

12 

6.92 

8.02 

9.98 

12.66 

14.40 

17.15 

1891 

13 

7.01 

8.16 

10.24 

13.07 

15.10 

18.08 

19.72 

14 

7.11 

8.33 

10.49 

13.45 

15.66 

18.68 

20.49 

15 

7.19 

8.47 

10.73 

13.80 

16.11 

19.26 

21.24 

16 

7.28 

8.60 

10.96 

14.14 

1652 

19.78 

21.97 

17 

7.37 

872 

11.18 

14.44 

16.92 

20.29 

22.67 

18 

7.45 

8.85 

11.38 

14.74 

17.29 

20.75 

23.34 

19 

7.54 

8.97 

11.58 

15.03 

17.65 

21.21 

24.00 

20 

7.61 

9.08 

11.75 

15.29 

17.97 

21.63 

2464 

21 

7.68 

9.21 

11.93 

15.56 

18.30 

22.03 

25.26 

22 

7.76 

9.30 

12.11 

15.80 

18.60 

22.42 

25.87 

23 

7.83 

9.43 

12.29 

16.02 

18.89 

22.78 

26.46 

24 

7.88 

9.53 

12.44 

16.26 

19.16 

23.14 

27.03 

25 

7.96 

9.62 

12.61 

16.46 

19.43 

23.45 

27.59 

26 

8.02 

9.72 

12.76 

16.67 

19.68 

23.77 

28.14 

27 

8.10 

9.81 

12.90 

16.86 

19.91 

24.07 

28.68 

28 

8.15 

9.91 

13.06 

17.05 

20.15 

24.36 

29.20 

29 

8.21 

10.00 

13.19 

17.22 

20.37 

24.63 

2971 

30 

8.28 

10.09 

13.31 

17.39 

20.57 

24.90 

30.21 

31 

8.34 

10.16 

13.45 

17.55 

20.78 

25.16 

30.70 

32 

8.39 

10.26 

1358 

17.71 

20.97 

2540 

31  18 

33 

8.44 

10.34 

13.70 

17.87 

21.15 

25.64 

31.65 

34 

8.51 

10.41 

13.81 

18.02 

21.33 

25.86 

32.11 

35 

8.56 

10.49 

13.94 

18.15 

21.50 

26.07 

32.57 

36 

8.61 

10.55 

14.06 

18.29 

2167 

26.27 

33.01 

37 

8.67 

10.63 

1416 

18.43 

2183 

26.49 

33.45 

38 

8.72 

10.71 

14.27 

18.55 

21.98 

26.67 

33.88 

39 

8.78 

10.78 

14.37 

18.66 

22.13 

26.85 

34.30 

40 

8.83 

10  85 

14.48 

1879 

22.28 

27.04 

34.71 

Weight 
Not  Over 

Zone^-  ^-  »• 

4 

(pounds) 

1&2 

3 

4 

5 

6 

7 

8 

41 

8.89 

10.93 

14.57 

18.91 

2242 

27  21 

3511 

42 

8.93 

10.99 

14.67 

19.01 

22  54 

27.37 

35.34 

43 

897 

11.05 

14.77 

19.12 

2268 

27.52 

35  54 

44 

9.03 

11.11 

14.86 

19.21 

22.80 

27.67 

35.75 

45 

9.07 

11.18 

14.95 

19.32 

22.92 

27  82 

35  94 

46 

9.12 

11.24 

15.04 

19.43 

23.04 

27  97 

3612 

47 

9.18 

11.31 

15.12 

19.51 

2316 

28.11 

36  31 

48 

9.22 

11.37 

15  22 

19.61 

2325 

2824 

36  48 

49 

9.26 

11.42 

15.30 

19.69 

23.37 

28.37 

36  64 

50 

9.30 

11.48 

15.37 

19.78 

2348 

28.50 

3881 

51 

9.36 

11.54 

15.46 

19.86 

23.57 

28.62 

36.96 

52 

9.40 

11.60 

15.54 

19.95 

23.67 

28.73 

37.11 

53 

9.44 

11.66 

15.60 

20  02 

23.76 

28.85 

37.27 

54 

9.48 

11.72 

15.68 

20.10 

2386 

28.97 

37.40 

55 

9.53 

11.75 

15.77 

2017 

2393 

29.06 

37.54 

56 

9.58 

11.83 

15.83 

20.25 

24.03 

29.17 

37.68 

57 

9.62 

11.88 

15.91 

20.32 

24.11 

29.27 

37.80 

58 

9.66 

11.92 

15.97 

20.39 

24.19 

29.37 

37.92 

59 

9.71 

11.97 

16.05 

20.45 

24.27 

29.45 

38.04 

60 

9.75 

12.03 

16.13 

20.52 

24.33 

29.55 

38.17 

61 

9.80 

12.09 

16.18 

20.58 

24.42 

29  64 

38.33 

62 

9.84 

12.13 

16.25 

20.65 

24.48 

29.72 

38.47 

63 

9.87 

12.19 

16.32 

20.70 

24.56 

29.80 

38.62 

64 

9.91 

12.23 

16.38 

20.75 

24.62 

29.88 

38.76 

65 

9.95 

12.28 

16.44 

20.82 

24.69 

29  96 

38.90 

66 

10.00 

12.34 

16.50 

20.87 

24.75 

30.04 

39.03 

67 

10.05 

12.38 

16.56 

20.93 

24.82 

30.11 

39.16 

68 

10.08 

12.42 

16.64 

20.98 

24.87 

30  19 

39.30 

69 

10.12 

12.46 

16.69 

21.03 

2494 

30.26 

39.41 

70 

10.16 

12.53 

16.76 

21.09 

24.99 

30.32 

39.55 

Oversized   34.75     38.94    45.10    54.87    6641     82.14    106.00 


1.  For  OBMC  Presort  discount,  deduct  $0  90  per  parcel. 

2.  For  BMC  Presort  discount,  deduct  $0  23  per  parcel. 

3.  Parcels  that  weigh  less  than  15  pounds  but  measure  more 
than  84  inches  (but  not  more  than  108  inches)  in  combined 
length  and  girth  are  charged  the  applicable  rate  for  a 
15-pound  parcel. 

4.  Regardless  of  weight,  a  parcel  that  measures  more  than  108 
inches  (but  not  more  than  1 30  inches)  in  combined  length 
and  girth  must  pay  the  oversized  rate 
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Local  and 

Intra-BMC/ASF 

Single-Piece 

Machinable 

Parcel  Post 

1.3 


Weight 
Not  Over 

(pounds) 

Zone^>  *•  ' 

4 

Local 

1&2 

3 

4 

5 

1 

$2.72 

$2.97 

$297 

$297 

$2  97 

2 

2.72 

2.97 

297 

297 

297 

3 

2.96 

3.36 

346 

3  46 

346 

4 

3.18 

3.52 

3.78 

3.79 

3.93 

5 

3.38 

3.66 

4.08 

4.11 

4.40 

6 

3.48 

3.79 

438 

4  40 

483 

7 

3.55 

3.91 

463 

4.66 

523 

8 

3.64 

405 

487 

4.91 

5.61 

9 

3.71 

4.14 

506 

5.15 

5.96 

10 

11 

12 
13 
14 
15 
16 
17 
18 
19 

izo 

21 
22 
23 


3.79 
3.86 
3.93 
4.01 
4.07 
4.13 
4.21 
4.26 
4.31 
4.37 
4.44 
4.48 
4.54 
4.59 


4.27 
4.37 
4.48 
4.58 
4.67 
4.76 
4.83 
4.93 
5.00 
5.10 
5.17 
5.24 
5.32 
5.38 


5.31 
5.49 
565 
5.79 
588 
6.02 
616 
6.29 
641 
6.53 
6.65 
676 
686 
6.99 


538 
5.59 
580 
599 
6.18 
6.35 
652 
6.69 
684 
6.99 
7.14 
7.28 
7.42 
756 


6.29 
659 
690 
7.16 
7.43 
7.68 
791 
8.13 
836 
8.56 
875 
894 
9.12 
9.30 


Weight 
Not  Over 
(pounds) 


Zone 


1.  2,  J.  4 


Local    1  &  2 


24 

4.64 

545 

7.08 

767 

946 

25 

4.70 

5.51 

7.18 

779 

9.62 

26 

4.74 

5.59 

7.27 

7.89 

9.78 

27 

4.79 

5.65 

7.38 

7.98 

992 

28 

4.83 

5.70 

7.47 

8.07 

1006 

29 

4.90 

5.78 

7.57 

8.15 

10.20 

30 

495 

583 

7.65 

8.23 

1035 

31 

4.99 

589 

7.72 

8.30 

10.47 

32 

5.04 

5.96 

7.81 

8.38 

10.59 

33 

5.09 

6.01 

7.90 

8.45 

10.73 

34 

5.13 

6.06 

7.96 

8.51 

1083 

35 

5.17 

612 

8.05 

8.58 

1094 

1 .  For  barcoded  discount,  deduct  $0.03  per 
parcel  (machinable  parcels  only,  50-ptece 
minimum). 

2.  Parcels  that  weigh  less  than  15  pounds  but 
measure  more  than  84  inches  (but  not  more 
than  108  inches)  in  combined  length  and 
girth  are  charged  the  applicable  rate  for  a 
15-pound  parcel 

3  For  parcels  that  weigh  more  than  35 
pounds,  see  1 .4. 

4  Regardless  of  weight,  a  parcel  that  meets 
any  of  the  critena  in  E711.2.3  must  pay  the 
rate  for  a  nonmachinabie  parcel  irj  1.4. 
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Local  and 

Intra-BMC/ASF 

Single-Piece 

Nonmachinabie 

Parcel  Post 

1.4 


Rates  shown  include  the  $1  35  nonnnachinable  surcharge.  The  nonnnachinable 
surcharge  does  not  apply  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with 
special  handling.  Regardless  of  weight,  a  parcel  that  meets  any  of  the  criteria  in 
E711.2.3  must  pay  the  rate  listed  in  this  table. 


Not  Over 

Zone^2 

Weight 
Not  Over 
(pounds) 

Zone'2 

(pounds) 

Local 

1&2 

3 

4 

5 

Local 

1&2 

3         4         5 

1 

$4  07 

$4.32 

$4.32 

$4.32 

$4  32 

41 

6.78 

779 

9.84  10.26    12.92 

2 

4.07 

4.32 

432 

432 

4.32 

42 

6.82 

7.84 

9.89  1031    13.01 

3 

4.31 

4.71 

4.81 

4.81 

4.81 

43 

6.86 

7.88 

9.97  10.45    13.11 

4 

4.53 

4.87 

5.13 

514 

5.28 

44 

6.92 

7.93 

1O02  10.49    13.19 

5 

473 

5.01 

5.43 

5.46 

5.75 

45 

6.95 

798 

10.08  1054    13.28 

6 

4.83 

5.14 

5.73 

5.75 

6.18 

46 

6.99 

8.04 

10.16  1058    13.36 

7 

4.90 

5.26 

5.98 

6.01 

6.58 

47 

7.03 

8.09 

10.21   10.62    1344 

8 

4.99 

5.40 

6.22 

6.26 

6.96 

48 

7.07 

8.13 

10.28  10.66    13.54 

9 

5.06 

549 

6.41 

6.50 

7.31 

49 

7.11 

8.18 

10.34  1070    13.61 

10 

5.14 

5.62 

6.66 

6.73 

7.64 

50 

7.15 

8.21 

10.39  10.73    13.69 

11 

521 

5.72 

6.84 

694 

794 

51 

7.19 

8.27 

10.44  10.77    13.76 

12 

5.28 

5.83 

7.00 

7.15 

8.25 

52 

7.22 

8.31 

10.52  10.80    13.83 

13 

5.36 

5.93 

7.14 

7.34 

8.51 

53 

7.26 

8.35 

10.57  10.83    13.90 

14 

5.42 

6.02 

7.23 

753 

8.78 

54 

7.31 

8.39 

10.63  1086    1398 

15 

548 

6.11 

7.37 

770 

903 

55 

7.35 

843 

10.67  10.89    14.04 

16 

5.56 

6.18 

7.51 

7.87 

9.26 

56 

7.38 

8.48 

10.73  10.92    14.10 

17 

5.61 

6.28 

7.64 

8.04 

9.48 

57 

741 

8.53 

10.79  10.96    14  18 

18 

5.66 

6.35 

7.76 

819 

9.71 

58 

7.46 

8.57 

10.83  10.99    14.24 

19 

5.72 

6.45 

7.88 

834 

9.91 

59 

7.50 

8.61 

10.89  11.01    1430 

20 

5.79 

6.52 

8.00 

849 

1O10 

60 

7.52 

8.65 

10.94  11.05    14.37 

21 

5.83 

6.59 

811 

863 

10.29 

61 

7.58 

8.71 

10.96  11.11    14.43 

22 

5.89 

6.67 

8.21 

8.77 

10.47 

62 

7.60 

8.75 

10.99  11.16    14.48 

23 

5.94 

6.73 

8.34 

891 

10.65 

63 

7.65 

8.78 

1101   11.22    14.54 

24 

5.99 

6.80 

8.43 

902 

10.81 

64 

7.68 

8.82 

11.03  11.26    14  60 

25 

6.05 

6.86 

8.53 

9.14 

10.97 

65 

7.72 

8.87 

11.05  11.31    14.65 

26 

6.09 

6.94 

8.62 

9.24 

11.13 

66 

7.74 

8.92 

11.07  11.37    14.72 

27 

6.14 

7.00 

8.73 

9.33 

11.27 

67 

7.79 

896 

11.09  11.42    14.76 

28 

6.18 

7.05 

8.82 

9.42 

11.41 

68 

7.83 

8.98 

11.11   11,46    14.81 

29 

6.25 

7.13 

8.92 

950 

11.55 

69 

7.87 

9.02 

11.13  11.51    14.87 

30 

6.30 
6.34 
6.39 

7.18 
7.24 
7.31 

9.00 
9.07 
9.16 

958 
9.65 
9.73 

11.70 
11.82 
11.94 

70 

7.90 

9.07 

11.15  11.56    14.92 

31 

Oversized 

19.82 

28.99 

2899  28.99   28.99 

32 

1 .  Parcels  that  weigh  less  than  15  pounds 

33 
34 

6.44 
6.48 

7.36 
741 

9.25 
9.31 

9.80 
9.86 

12.08 
12.18 

but  measure  more  than  84  inches  (but  not 
more  than  108  inches)  in  combined  length 

35 

6.52 

7.47 

9.40 

9.93 

12.29 

and  girth 

are  charged  the  applicable  rate 

36 

6.55 

7.52 

9.47 

9.99 

12.42 

for  a  15-pound  parcel. 

37 

6.60 

7.58 

9.53 

10.05 

12.52 

2  Regardle 

ss  of  weight,  a 

parcel  that 

38 
39 
40 

6.64 
6.69 
6.73 

7.64 
7.69 
7.73 

9.62 
9.69 
9.76 

1011 
10.16 
10.21 

12.63 
12.72 
12.83 

measures  more  than  108  inches  (but  not 
more  than  130  inches)  in  combined  length 
and  girth  must  pay  the  oversized  rate. 
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Parcel  Select  — 
DBMC 

1.5 


Destination  fecility  ZIP  Codes  only: 


Weight 
Not  Over 

(pounds) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 


Zone^ 


2,  3,  4 


1&2 


$2.10 
2.10 
2.33 
2.54 
2.74 
292 
3.10 
3.27 
3.42 
3.57 
3.72 
386 
3.99 
4.11 
4.24 
4.35 
4.47 
4.58 
468 
4.78 
4.88 
4.98 
5.07 
5.16 
5.25 
5.34 
5.42 
5.50 
5.58 
5.66 
5.73 
5.81 
5.88 
5.95 
6.02 
6.08 
6.15 
6.21 
6.27 
6.33 
6.39 
6.44 
6.48 
6.53 
6.58 
6.64 
6.69 
6.73 


$245 
2.45 
2.85 
3.23 
3.59 
3.92 
4.24 
4.54 
4.82 
5.09 
5.35 
5.60 
5.74 
5.83 
5.97 
6.11 
6.24 
6.36 
6.48 
6.60 
6.71 
6.81 
6.94 
7.03 
7.13 
7.22 
7.33 
7.42 
7.52 
7.60 
7.67 
7.76 
7.85 
7.91 
8.00 
8.07 
8.13 
8.22 
8.29 
8.36 
844 
8.49 
8.57 
8.62 
8.68 
8.76 
8.81 
8.88 


$2.73 
2.73 
3.27 
3.74 
4.06 
4.35 
4.61 
4.86 
5.10 
5.33 
5.54 
5.75 
5.94 
6.13 
6.30 
6.47 
6.64 
6.79 
6.94 
7.09 
7.23 
7.37 
7.51 
7.62 
7.74 
7.84 
7.93 
8.02 
8.10 
8.18 
8.25 
8.33 
8.40 
8.46 
8.53 
8.59 
8.65 
8.71 
8.76 
8.81 
8.86 
8.91 
9.05 
9.09 
9.14 
9.18 
9.22 
9.26 


$2.92 

292 

3.41 

388 

4  35 

478 

5.18 

5.56 

5.91 

6.24 

6.54 

685 

7.11 

7.38 

7.63 

7.86 

8.08 

8.31 

8.51 

8.70 

8.89 

9.07 

9.25 

9.41 

9.57 

9.73 

9.87 

10.01 

10.15 

10.30 

10.42 

10.54 

10.68 

10.78 

10.89 

11.02 

11.12 

11.23 

11.32 

11.43 

11.52 

11.61 

11.71 

11,79 

11.88 

11.96 

12,04 

12.14 


Weight 
Not  Over 

(pounds) 


Zone 


1,  2.  3,  4 


1&2 


49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 


Oversized 


678 

6.81 

6.87 

6.91 

6.95 

6.99 

7.03 

7,08 

7.13 

7.17 

7.21 

7.25 

7.31 

7.35 

7.38 

7.42 

7.47 

7.52 

7.56 

7.58 

7.62 

7.67 


894 
899 
9,04 
9.12 
917 
9.23 
927 
933 
9.39 
9.43 
9.49 
9.54 
9.56 
9.59 
961 
9.63 
9.65 
9.67 
969 
9.71 
9.73 
9.75 


9.30 
9.33 
9.37 
9.40 
943 
9.46 
9.49 
9.52 
9.56 
9.59 
9.61 
9.65 
9.71 
9.76 
9.82 
9.86 
9.91 
9.97 
10.02 
10.06 
10.11 
10.16 


1221 

1229 

1236 

1243 

12  50 

12.58 

12.64 

12,70 

12.78 

12.84 

12.90 

12.97 

13.03 

13.08 

13.14 

13.20 

13.25 

13.32 

13.36 

13.41 

13.47 

13.52 


18.65      2061      27.84      28.94 


For  barcoded  discount,  deduct  $0  03  per 
parcel  (machinable  parcels  only)  Except 
for  mail  entered  at  the  Phoenix,  AZ,  ASF, 
the  barcoded  discount  is  not  available  for 
DBMC  mail  entered  at  an  ASF. 
Parcels  that  weigh  less  than  15  pounds 
but  measure  more  than  84  inches  (but 
not  more  than  108  inches)  in  combined 
length  and  girth  are  charged  the 
applicable  rate  for  a  15-pound  parcel. 
Regardless  of  weight,  a  parcel  that 
measures  more  than  108  inches  (but  not 
more  than  130  inches)  in  combined 
length  and  girth  must  pay  the  oversized 
rate. 

For  nonmachinabie  Parcel  Select  DBMC 
parcels,  add  $1  45  per  parcel  Any  parcel 
that  weighs  more  than  35  pounds  or  that 
meets  any  of  the  criteria  in  E71 1,2,3 
must  pay  the  nonmachinabie  surcharge 
The  nonmachinabie  surcharge  does  not 
apply  to  parcels  mailed  at  oversized 
rates  or  parcels  sent  with  special 
handling. 
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Parcel  Select— DSCF 

1.6 


Destination  facility  ZIP  Codes  only: 


Weight 

Not  Over 

(pounds) 

DSCF^'2 

1 

$168 

2 

1.68 

3 

180 

4 

1.91 

5 

2.01 

6 

210 

7 

2.19 

8 

2.27 

9 

2.35 

10 

2.43 

11 

250 

12 

2.57 

13 

263 

14 

2.69 

15 

2.76 

16 

2.81 

17 

2.87 

18 

2.93 

19 

298 

20 

3.03 

21 

3.08 

22 

3.13 

23 

3.18 

24 

3.23 

25 

3.27 

26 

3.32 

27 

3.36 

28 

340 

29 

3.44 

30 

3.49 

31 

3.52 

Weight 

Not  Over 

(pounds) 

DSCF^'2 

32 

3.56 

33 

3.60 

34 

3.64 

35 

3.68 

36 

3.71 

37 

3.75 

38 

3.78 

38 

3.82 

40 

3.85 

41 

3.88 

42 

3.92 

43 

3.95 

44 

3.98 

45 

4.01 

46 

4.04 

47 

4.07 

48 

4.10 

49 

4.13 

50 

4.16 

51 

4.19 

52 

4.22 

53 

4.24 

54 

4.27 

55 

4.30 

56 

4.32 

57 

4.35 

58 

4.38 

59 

4.40 

60 

4.43 

61 

4.45 

62 

4.48 

Weight 
Not  Over 

(pounds) 

DSCF^'2 

63 

4.50 

64 

452 

65 

4.55 

66 

4.57 

67 

4.59 

68 

4.62 

69 

4.64 

70 

4.66 

Oversized 

11.61 

.  Parcels  that  weigh  less 
than  15  pounds  but 
measure  more  than  84 
inches  (but  not  more 
than  108  Inches)  in 
combined  length  and 
girth  are  charged  the 
applicable  rate  for  a 
15-pound  parcel 
Regardless  of  weight,  a 
parcel  that  measures 
more  than  108  inches 
(but  not  more  than  130 
inches)  in  combined 
length  and  girth  must  pay 
the  oversized  rate 
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Parcel  Select- 


-DDU 

1.7 


Destination  fecility  ZIP  Codes  only; 


Weight 
Not  Over 

(pounds) 

DDU^'2 

1 

$1.25 

2 

1.25 

3 

1.30 

4 

1.34 

5 

1.38 

6 

1.42 

7 

1.45 

8 

1.48 

9 

1.51 

10 

1.54 

11 

1.57 

12 

1.59 

13 

1.61 

14 

1.63 

15 

1.65 

16 

1.67 

17 

1.69 

18 

1.70 

19 

1.72 

20 

1.73 

21 

1.75 

22 

1.76 

23 

1.77 

24 

1.79 

25 

1.80 

26 

1.81 

27 

1.82 

28 

1.83 

29 

1.84 

30 

1.85 

Weight 
Not  Over 

(pounds) 

DDU^* 

31 

1.86 

32 

1.87 

33 

1.88 

34 

1.89 

35 

1.90 

36 

1.91 

37 

1.92 

38 

1.93 

39 

1.94 

40 

1.95 

41 

1.96 

42 

1.97 

43 

1.98 

44 

1.99 

45 

200 

46 

2.01 

47 

2.02 

48 

2.03 

49 

2.04 

50 

2.05 

51 

2.06 

52 

2.07 

53 

2.08 

54 

2.09 

55 

2.10 

56 

2.11 

57 

2.12 

58 

2.13 

59 

2.14 

60 

2.15 

Weight 
Not  Over 

(pounds) 

DDU^'2 

61 

216 

62 

217 

63 

218 

64 

219 

65 

2.20 

66 

2.21 

67 

222 

68 

223 

69 

224 

70 

225 

Oversized 

753 

Parcels  that  weigh  less 
than  1 5  pounds  but 
measure  more  than  84 
inches  (but  not  more 
than  108  inches)  in 
combined  length  and 
girth  are  charged  the 
applicable  rate  for  a 
15-pound  parcel 
Regardless  of  weight,  a 
parcel  that  measures 
more  than  108  inches 
(but  not  more  than  1 30 
inches)  in  combined 
length  and  girth  must  pay 
the  oversized  rate. 
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2.0      BOUND  PRINTED  MATTER 


Single-Piece  Rates 

2.1 


Single-Piece  Bound  Printed  Matter  Rate: 

Weight 
Not  Over 

(pounds) 

Zone' 

Local, 
1&2 

3 

4 

5 

6 

7 

8 

1.0 

$1.73 

$1.76 

$1.79 

$1.85 

$1.90 

$1.97 

$2.10 

1.5 

1.73 

1.76 

1.79 

1  85 

1.90 

1.97 

2.10 

2.0 

1.77 

1.81 

1.86 

1.93 

2.01 

2.10 

2.27 

2.5 

1.82 

1.87 

1.92 

2.02 

2.11 

2.22 

2.44 

3.0 

1.87 

1.92 

1.99 

2.10 

2.22 

2.35 

2.61 

3.5 

1.91 

1.98 

2.06 

2.19 

232 

248 

2.78 

4.0 

1.96 

2.03 

2.12 

2.27 

2.43 

2.60 

2.95 

4.5 

2.00 

2.09 

2.19 

2.36 

2.53 

2.73 

3.12 

5.0 

2.05 

2.14 

2.26 

2.44 

2.64 

2.86 

.     3.29 

6.0 

2.14 

2.26 

2.39 

2.62 

2.85 

3.11 

3.62 

7.0 

2.23 

2.37 

2.52 

2.79 

3.06 

3.36 

3.96 

8.0 

2.32 

2.48 

266 

2.96 

3.27 

3.62 

4.30 

9.0 

2.41 

2.59 

2.79 

3.13 

3.48 

3.87 

4.64 

10.0 

2.51 

2.70 

2.92 

3.30 

3.68 

4.12 

4.98 

11.0 

2.60 

2.81 

3.06 

3.47 

3.89 

438 

5.32 

12.0 

2.69 

2.92 

319 

3.64 

4.10 

463 

5.66 

13.0 

2.78 

3.03 

3.32 

3.81 

4.31 

4,88 

6.00 

14.0 

2.87 

3.14 

3.46 

3.98 

4.52 

5.14 

6.34 

15.0 

2.96 

3.25 

3  59 

4.15 

4.73 

5.39 

6.68 

Presorted  and  Carrier 

Route  Rates 

2.2 


1.  For  barcoded  discount,  deduct  $0  03  per  parcel  (machinable  parcels  only, 
50-piece  minimum). 

Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate: 


Zone 

Rate 

Local, 
1&2 

3 

4 

5 

6 

7 

8 

Per  Piece 

Presorted' 

$0.91 

$0.91 

$0.91 

$091 

$0.91 

$0.91 

$0.91 

Carrier  Route 

0.81 

0.81 

0.81 

0.81 

0.81 

0.81 

0.81 

Per  Pound 

0.07 

0.09 

0.11 

0.15 

0.19 

0.23 

0.32 

1.  For  barcoded  discount,  deduct  $0.03  per  piece  (machinable  parcels  only). 
Barcoded  discount  is  not  available  for  parcels  mailed  at  Carrier  Route 
rates. 

Destination  Entry      Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate: 
Rates 
2.3 


DOU 

DSCF 

DBMC  Zone' 

Rate 

1&2 

3 

4 

5 

Per  Piece 

Presorted 

$0,572 

$0.63 

$078 

$0  78 

$0.78 

$0.78 

Carrier  Route 

0.47 

0.53 

0.68 

0.68 

068 

0.68 

Per  Pound 

0.03 

0.05 

006 

0.09 

0.11 

0.15 

.  For  barcoded  discount  on  Presorted  pieces,  deduct  $0.03  per 
piece  (machinable  parcels  only).  Except  for  mail  entered  at  the 
Phoenix,  AZ,  ASF,  the  barcoded  discount  is  not  available  for 
DBMC  mail  entered  at  an  ASF  Barcoded  discount  is  not  available 
for  parcels  mailed  at  Carrier  Route  rates 
2.  This  rate  is  not  available  for  flats  that  weigh  1  pound  or  less. 


Federal  Register / Vol.  65,  No.  242 /Friday,  December  15,  2000 /Rules  and  Regulations  78637 


3.0      MEDIA  MAIL 


Weight 
Not  Over 

(pounds) 

Single- 
Piece' 

5-Digit 

BMC' 

1 

$1.30 

$0.70 

$1.00 

2 

1.75 

1.15 

1.45 

3 

2.20 

1.60 

1.90 

4 

2.65 

2.05 

2.35 

5 

3.10 

2.50 

2.80 

6 

3.55 

2.95 

3.25 

7 

4.00 

3.40 

3.70 

8 

4.30 

3.70 

4.00 

9 

4.60 

4.00 

4.30 

10 

4.90 

4.30 

4.60 

11 

5.20 

4.60 

4.90 

12 

5.50 

4.90 

5.20 

13 

5.80 

5.20 

5.50 

14 

6.10 

5.50 

5.80 

15 

6.40 

5.80 

6.10 

16 

6.70 

6.10 

6.40 

17 

7.00 

6.40 

6.70 

18 

7.30 

6.70 

7.00 

19 

7.60 

7.00 

7.30 

20 

7.90 

7.30 

7.60 

21 

8.20 

7.60 

7.90 

22 

8.50 

7.90 

8.20 

23 

8.80 

8.20 

8.50 

24 

9.10 

8.50 

8.80 

25 

9.40 

8.80 

9.10 

26 

9.70 

9.10 

940 

27 

10.00 

9.40 

9.70 

28 

10.30 

9.70 

10.00 

29 

10.60 

10.00 

10.30 

30 

10.90 

10.30 

10.60 

31 

11.20 

10.60 

10.90 

32 

11.50 

10.90 

11.20 

33 

11.80 

11.20 

11.50 

34 

12.10 

11.50 

11.80 

35 

12.40 

11.80 

12.10 

36 

12.70 

12.10 

12.40 

37 

13.00 

12.40 

12.70 

Weight 
Not  Over 

(pounds) 

Single- 
Piece' 

5-Digit 

BMC' 

38 

13.30 

12.70 

13.00 

39 

13.60 

13.00 

1330 

40 

13.90 

13.30 

1360 

41 

14.20 

1360 

13.90 

42 

1450 

1390 

1420 

43 

14.80 

14.20 

1450 

44 

15.10 

1450 

1480 

45 

15.40 

14.80 

15.10 

46 

15.70 

1510 

15.40 

47 

16.00 

15.40 

15.70 

48 

16.30 

15.70 

16.00 

49 

16.60 

16.00 

16.30 

50 

16.90 

16.30 

16.60 

51 

17.20 

16.60 

16.90 

52 

17.50 

16.90 

17.20 

53 

17.80 

17.20 

17.50 

54 

18.10 

17.50 

17.80 

55 

18.40 

17.80 

18.10 

56 

18.70 

18.10 

18.40 

57 

19.00 

18.40 

18.70 

58 

19.30 

18.70 

19.00 

59 

19.60 

19.00 

19.30 

60 

19.90 

19.30 

19.60 

61 

20.20 

19.60 

19.90 

62 

20.50 

19.90 

20.20 

63 

20.80 

20.20 

20.50 

64 

21.10 

20  50 

20.80 

65 

21.40 

20  80 

21.10 

66 

21.70 

21.10 

21.40 

67 

22.00 

21.40 

21.70 

68 

22.30 

21.70 

22.00 

69 

22.60 

22.00 

22.30 

70 

22.90 

22.30 

22  60 

1 .  For  barcoded  discount,  deduct  $0.03 
per  parcel  (machinable  parcels  only, 
50-piece  minimum  for  single-piece 
rate). 
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4.0      LIBRARY  MAIL 


Weight 
Not  Over 

(pounds) 

Single- 
Piece^ 

5-Digit 

BMC^ 

1 

$1.24 

$0.67 

$0.95 

2 

1.67 

1.10 

1.38 

3 

2.10 

1.53 

1.81 

4 

2.53 

1.96 

2.24 

5 

2.96 

239 

2.67 

6 

3.39 

282 

3.10 

7 

3.82 

3.25 

3.53 

8 

4.11 

3.54 

382 

9 

4.40 

3.83 

4.11 

10 

4.69 

4.12 

440 

11 

4.98 

4.41 

4.69 

12 

5.27 

4.70 

4.98 

13 

5.56 

4.99 

5.27 

14 

5.85 

5.28 

5.56 

15 

6.14 

5.57 

5.85 

16 

6.43 

5.86 

6.14 

17 

6.72 

6.15 

6.43 

18 

7.01 

6.44 

6.72 

19 

7.30 

6.73 

7.01 

20 

7.59 

7.02 

7.30 

21 

7.88 

7.31 

7.59 

22 

8.17 

7.60 

7.88 

23 

8.46 

7.89 

8.17 

24 

8.75 

8.18 

8.46 

25 

9.04 

8.47 

8.75 

26 

9.33 

8.76 

9.04 

27 

9.62 

9.05 

9.33 

28 

9.91 

9.34 

9.62 

29 

10.20 

9.63 

9.91 

30 

10.49 

9.92 

10.20 

31 

10.78 

10.21 

10.49 

32 

11.07 

10.50 

10.78 

33 

11.36 

10.79 

11.07 

34 

11.65 

11.08 

11.36 

35 

11.94 

11.37 

11.65 

36 

12.23 

11.66 

11.94 

37 

12.52 

11.95 

12.23 

38 

12.81 

12.24 

12.52 

Weight 
Not  Over 

(pounds) 

Single- 
Piece^ 

5-Digit 

BMC^ 

39 

13.10 

12.53 

12.81 

40 

13.39 

12.82 

13.10 

41 

13,68 

13.11 

13.39 

42 

13.97 

13.40 

13.68 

43 

14.26 

13.69 

13.97 

44 

14.55 

13.98 

14.26 

45 

14.84 

14.27 

1455 

46 

15.13 

14.56 

14.84 

47 

15.42 

14.85 

15.13 

48 

15.71 

15.14 

15.42 

49 

16.00 

15.43 

15.71 

50 

16.29 

15.72 

16.00 

51 

16.58 

16.01 

16.29 

52 

16.87 

16.30 

16.58 

53 

17.16 

16.59 

16.87 

54 

17.45 

16.88 

17.16 

55 

17.74 

17.17 

17.45 

56 

18.03 

17.46 

17.74 

57 

18.32 

17.75 

18.03 

58 

18.61 

18.04 

18.32 

SO 

18.90 

18.33 

18.61 

60 

19.19 

18.62 

18.90 

61 

19.48 

18.91 

19.19 

62 

19.77 

19.20 

19.48 

63 

20.06 

19.49 

19.77 

.   64 

20.35 

19  78 

20.06 

65 

20.64 

20.07 

20.35 

66 

20.93 

20.36 

20.64 

67 

21.22 

20.65 

20.93 

68 

21.51 

20.94 

21  22 

69 

21.80 

21.23 

21.51 

70 

22.09 

21.52 

2180 

1.  For  barcoded  discount,  deduct  $0.03 
per  parcel  (machinable  parcels  only, 
50-piece  minimum  for  single-piece 
rate). 
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5.0      FEES 


Address  Correction 
Service  Fees 

5.1 

Destination  Entry 
Mailing  Fees 

5.2 

Pickup  Fees 

5.3 

Presort  Mailing  Fees 

5.4 


6.0 


Fees  per  correction: 

a.  Manual  notice:  $0.60. 

b.  Electronic  notice:  $0.20. 

i 

Destination  entry  mailing  fees,  per  12-month  period: 

a.  Parcel  Select  $125.00 

b.  Bound  Printed  Matter  (DBMC,  DSCF,  DDU):  $125.00. 

Parcel  Post  only  per  occurrence:  $10.25.  May  be  combined  with  Express  Mail  and 
Priority  Mail  pickups. 

Presort  mailing  fees,  per  12-month  period: 

a.  Presorted  Media  Mail:  $125.00. 

b.  Presorted  Library  Mail:  $125.00. 

BARCODED  DISCOUNT 

Deduct  $0.03  for  machinable  parcels  with  a  barcode  (see  E700  for  eligibility). 
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R900    Services 

1 .0      ADDRESS  CORRECTION  SERVICE  (F030) 

For  all  classes  of  mail: 

a.  Manual  notice,  each:  $0.60. 

b.  Electronic  notice,  each:  $0.20. 

2.0      ADDRESS  SEQUENCING  SERVICE  (A920) 

Basic  Service      Each  card  removed  because  of  an  incorrect  or  undeliverable  address:  $0.25. 
2.1 


Blanks  for  Missing 

Addresses 

2.2 


Each  card  renmved  because  of  an  incorrect  or  undeliverable  address:  $0.25. 
Insertion  of  blank  cards  for  missing  addresses:  No  charge. 


Missing  or  New      Each  card  removed  because  of  an  inconrect  or  undeliverable  address:  $0.25. 
Addresses  Added      ^g^h  address  added:  $0.25. 


2.3 

3.0 

Permit  Fee 

3.1 

Accounting  Fee 

3.2 

Per  Piece  Charge 
3.3 

4.0 

Basic  BRM 
4.1 


High-Volume  BRM 

4.2 


BULK  PARCEL  RETURN  SERVICE  (BPRS)  (S924) 

Annual  pemnit  fee:  $125.00. 

Annual  accounting  fee:  $375.00. 

For  each  piece  returned,  regardless  of  weight:  $1.62. 

BUSINESS  REPLY  MAIL  (BRM)  (S922) 

Annual  permit  fee:  $125.00. 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 
postage  (R100)):  $0.35. 

Annual  permit  fee:  $125.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $375.00. 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 
postage  (R1 00)):  $0.10. 
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Basic  QBRM 

4.3 


Annual  permit  fee:  $125.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $375.00. 

Per  piece  charge  (in  addition  to  the  automation  First-Class  Mail  QBRM  postage 
(R1 00.3.0)):  $0.05. 


High-Volume  QBRM      Annual  pennit  fee:  $125.00. 


4.4 


Bulk  Weight 

Averaged 

Nonletter-Size  BRM 

4.5 


5.0 


6.0 

Per  Piece 

6.1 


Bulk  Quantities 

6.2 


7.0 


Annual  accounting  fee  (for  advanced  deposit  account):  $375.00. 

Quarteriy  fee:  $1,800.00. 

Per  piece  charge  (in  addition  to  First-Class  Mail  QBRM  postage  (R1 00.3.0)): 
$0.01. 

Annual  permit  fee:  $125.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $375.00. 

Monthly  maintenance  fee:  $600.00. 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 
postage  (R100)):  $0.01. 

CALLER  SERVICE  (D920) 

Fees  are  charged  as  follows: 

a.  For  each  separation  provided,  per  semiannual  period  (all  post  offices): 
$375.00. 

b.  For  each  reserved  call  number,  per  calendar  year  (all  post  offices):  $30.00. 

CERTIFICATE  OF  MAILING  (S914) 

Fee,  in  addition  to  postage: 

a.  For  each  Fomri  3817  or  facsimile:  $0.75. 

b.  For  firm  mailing  books  (Form  3877  or  facsimile),  per  piece  listed:  $0.25 
(minimum  charge  $0.75). 

c.  For  duplicate  copy  of  Fonn  3817,  Form  3877,  or  facsimile,  per  page:  $0.75. 
Fee,  in  addition  to  postage  for  each  Fonm  3606  (or  facsimile): 


Service 


One  certificate  for  first  1 ,000  pieces  (or  fraction  thereof) 
Each  additional  1,000  pieces  (or  fraction  thereof) 
Duplicate  copy  of  Form  3606 


Fee 


$3.50 
0.40 
0.75 


CERTIFIED  MAIL  (S912) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece:  $1 .90. 


78642  Federal  Register /Vol.  65,  No.  242 /Friday,  December  15,  2000 /Rules  and  Regulations 


8.0 


9.0 


10.0 


COLLECT  ON  DELIVERY  (COD)  (S921) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Amount  to  be  collected  or  insurance  coverage  desired^ 

Fee 

$001 

to 

50  00 

$4  50 

50.01 

to 

100.00 

5.50 

100.01 

to 

200.00 

6.50 

20001 

to 

300  00 

7.50 

30001 

to 

400.00 

8.50 

.400.01 

to 

500.00 

9.50 

50001 

to 

600  00 

10.50 

60001 

to 

700.00 

11.50 

700.01 

to 

800.00 

12.50 

800.01 

to 

900.00 

13.50 

900.01 

to 

1.000.00 

14.50 

Restricted  deltvery^ 

$3.20 

Notice  of  nondelivery 

3.00 

Alteration  of  COD  charges 

or  designation 

of  ne\A 

1  addressee 

3.00 

Registered  COD^ 

4.00 

1   For  Express  Mail  COD  shipments,  the  COD  fee  charged  is  based  on 
the  amount  to  be  collected. 

2.  Not  available  with  Express  Mail  COD. 

3.  Fee  for  registered  COD,  regardless  of  amount  to  t>e  collected  or 
insurance  value. 

DELIVERY  CONFIRMATION  (S918) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Type 

Fee 

Priority  Mall 

Electronic 

$0.00 

Retail 

0.40 

Standard  Mall^ 

Electronic 

0.12 

Package  Services 

Electronic 

0.12 

Retail 

0.50 

1 .  Only  available  for  pieces  subject  to  the  residual  shape 
surcharge. 

EXPRESS  MAIL  INSURANCE  (S500) 

Fee,  in  addition  to  postage  and  other  fees: 

a.  For  anrount  of  merchandise  insurance  liability: 


Insurance  Coverage  Desired 

Fee 

$  0.01      to     $  500.00 
500.01      to     5,000.00 

$0.00 

$100 

per  $100  or  fraction 

thereof  over  $500  in 

desired  coverage 

Express  Mail  merchandise  maximum  liability:  $5,000.00. 
b.  Document  reconstruction  maximum  liability:  $500.00. 
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11.0       INSURED  MAIL  (S913) 

Fee,  in  addition  to  postage  and  other  fees,  for  merchandise  insurance  liability,  per 
piece: 


Insurance  Coverag 

e  Desired 

Fee 

Bulk  Insurance  Fee 

$    0.01 

to 

$  50.00' 

$1.10 

$0.50 

50.01 

to 

100  002 

2.00 

1.20 

10001 

to 

200.00 

3.00  - 

2.20 

20001 

to 

300.00 

4.00 

3.20 

300.01 

to 

400.00 

5.00 

4.20 

40001 

to 

500  00 

6.00 

5.20 

50001 

to 

600  00 

7.00 

'6.20 

60001 

to 

700.00 

8.00 

7.20 

70001 

to 

800  00 

9.00 

8.20 

80001 

to 

900  00 

10.00 

9.20 

90001 

to 

1,000.00 

11.00 

10.20 

1,000.01 

to 

5,000  00 

11.00  plus 

$1.00  per  $100  or  fraction 

thereof  over  $1,000  in 

desired  coverage 

10.20  plus 

$1.00  per  $100  or  fraction 

thereof  over  $1,000  in 

desired  coverage 

Insured  mail  maximum  liability:  $5,000.00. 


1.  For  merchandise  insured  for  $50  or  less.  Form  3813  is  used  with  an  elliptical  insured 
marking  (no  Insured  number  is  assigned). 

2.  For  merchandise  insured  for  more  than  $50,  Form  381 3-P  Is  used  with  an  insured 
number. 


12.0 

List  Correction 

12.1 

5-Dlgit  ZIP  Code 
Sortation 

12.2 

Election  Boards 

12.3 

13.0 

Permit  Fee 

13.1 

Accounting  Fee 

13.2 

Per  Piece  Charge 

13.3 

14.0 


MAILING  LIST  SERVICE  (A910) 

For  each  address  on  list:  $0.25. 
Minimum  charge  per  list:  $7  50. 

For  sortation  of  mailing  lists  on  cards  into  groups  labeled  by  5-digit  ZIP  Code,  per 
1 ,000  addresses  or  fraction:  $73.00. 

For  address  changes  provided  to  election  boards  and  voter  registration 
commissions,  per  Fomn  3575:  $0.23. 

MERCHANDISE  RETURN  SERVICE  (S923) 

Annual  pemnit  fee:  $125.00. 

Annual  accounting  fee  (for  advance  deposit  account):  $375.00. 
For  each  piece  retumed:  $0.00. 

t 

METER  SERVICE  (P030) 

Fees  for  on-site  meter  service: 

a.  Meter  service  (per  employee,  per  visit):  $31  .iDO. 

b.  Meters  reset/examined  (per  meter):  $4.00. 

c.  Checking  meters  in/out  service  (per  meter,  except  for  Secured  Postage 
meters):  $4.00. 
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15.0 


16.0 


17.0 


18.0 


19.0 


MONEY  ORDERS  (S020) 

Fees,  each: 

a.  Domestic  money  order:  $0.75. 

b.  Postal  military  money  order  (issued  by  military  facilities  authorized  by  the 
Department  of  Defense):  $0.25. 

c.  Inquiry  (includes  the  issuance  of  a  copy  of  a  paid  money  order):  $2.75. 

PARCEL  AIRLIFT  (PAL)  (S930) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Weight 

Fee 

Not  more  than  2  pounds 

Over  2  but  not  more  than  3  pounds 

Over  3  but  not  more  than  4  pounds 

Over  4  pounds  but  not  more  than  30 
pounds 

$0.40 
0.75 
1.15 
1.55 

PERMIT  IMPRINT  (P040) 

Application  fee:  $125.00. 

PICKUP  SERVICE  (D010) 

Available  for  Express  Mail,  Priority  Mail,  and  Parcel  Post  per  pickup:  $10.25. 

POST  OFFICE  BOX  SERVICE  (D910) 

For  service  provided: 

a.  Deposit  per  key  issued:  $1 .00. 

b.  Key  duplication  or  replacement  (after  first  two  keys),  each:  $4.00. 

c.  Post  office  box  lock  replacement,  each:  $10.00. 

d.  Box  fee  per  semiannual  (6-month)  period: 


Box  Size  and  Fee 

Fee  Group 

1 

2 

3 

4 

5 

B2 

$30.00 

$45.00 

$85.00 

$170.00 

$300.00 

C3 

27.50 

40.00 

75.00 

150.00 

250.00 

C4 

22.50 

32.50 

60.00 

125.00 

212.50 

C5 

1900 

27.50 

50.00 

87.50 

150.00 

06 

10.00 

16.00 

25.00 

50.00 

90.00 

D7 

8.50 

13.00 

22.50 

40.00 

65.00 

E^ 

0.00 

0.00 

0.00 

0.00 

0.00 

1 .  A  customer  ineligible  for  carrier  delivery  service  may  obtain  one  post 
office  box  at  the  Group  E  fee,  subject  to  administrative  decisions 
regarding  customer's  proximity  to  post  office  See  091 0. 
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20.0       REGISTERED  MAIL  (S91 1 ) 


Insurance  Status 

Declared  Value 

Fee 

[in  addition  to 

postage  and 

handling 

charge) 

Handling  Charge 

(in  addition  to 
posUge  and  fee) 

Without  Insurance 

$.00 

$7.25 

— 

With  Insurance 

(for  declared  value) 

$  0.01 
100.01 

to 
to 

100.00 
500.00 

7.50 
8.25 

— 

500.01 

to 

1,000  00 

9.00 

— 

1.000.01 

to 

2,000.00 

975 

— 

2,000.01 

to 

3,000.00 

10.50 

— 

3.000.01 

to 

4,000.00 

11.25 

— 

4,000.01 

to 

5,000.00 

12.00 

— 

5,000.01 

to 

6,000.00 

12.75 

— 

6,000.01 

to 

7,000.00 

13.50 

— 

7.000.01 

to 

8,000.00 

14.25 

— 

8,000.01 

to 

9,000  00 

15.00 

— 

9,000.01 

to 

10,000.00 

15.75 

— 

10,000.01 

to 

25,000.00 

$15.75  plus 
$0.75  per 
$1 ,000  or 

fraction  over 
$10,000 

With  Insurance^ 

(for  declared  value) 

$25,000.01 

to 

$1,000,000.00 

$27.00 

plus 

75  cents  for  each 

$1,000  (or  fraction 

thereof)  over  $25,000 

1,000,000.01 

to 

15,000,000.00 

758.25 

plus 

75  cents  for  each 

$1 ,000  (or  fraction 

thereof)  over 

$1,000,000 

15,000,000.01+ 

11.258.25 

plus 

amount  determined  by 

the  Postal  Service 

based  on  weight, 

space,  and  value 

1 .  Articles  with  a  declared  value  of  more  than  $25,000  can  be  registered,  but  compensation  for 
loss  or  damage  is  limited  to  $25,000 


21 .0      RESTRICTED  DELIVERY  (S91 6) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece:  $3.20. 

22.0      RETURN  RECEIPT  (S91 5) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Type 


Requested  at  time  of  mailing  (showing  to  whom 
delivered  original  signature,  date  of  delivery,  anc 
addressee  s  address,  if  different) 

Requested  after  mailing  (showing  to  whom 
delivered,  signature,  date  of  delivery,  and 
delivery  address) 


Fee 


$1.50 


3.50 
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23.0 


24.0 


25.0 


26.0 


RETURN  RECEIPT  FOR  MERCHANDISE  (S917) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece; 


Type 


Requested  at  time  of  mailing  (showing  to  whom 
delivered,  signature,  date  of  delivery,  and 
delivery  address  if  available) 

Delivery  record 


Fee 


$2.35 


3.50 


SHIPPER  PAID  FORWARDING  (F010) 

Annual  accounting  fee  for  (optional)  advance  deposit  account:  $375.00. 

SIGNATURE  CONFIRMATION  (S919) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Type 

Fee 

Priority  Mail 

Electronic 

$1.25 

Retail 

1.75 

Package  Services 

Electronic 

$1.25 

Retail 

1.75 

SPECIAL  HANDLING  (S930) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Weight 

Fee 

Not  more  than  10  pounds 
Over  10  pounds 

$5.40 
7.50 

BILUNG  CODE  7710-ia-C 


S    SPECIAL  SERVICES 
SOGO     Miscellaneous  Services 

SOlO    Indemnity  Claims 


2.0  GENERAL  FILING 
INSTRUCTIONS 

2.1  Who  May  File 

[Amend  2.1  by  revising  2.1a  and  2.1c 
to  read  as  follows:] 

A  claim  may  be  filed  by: 

a.  Only  the  sender,  for  the  complete 
loss  of  a  registered,  insured,  COD,  or 
Express  Mail  item  (including 
merchandise  return  service  parcels  to 
which  special  services  were  added  and 
paid  for  by  the  sender). 
***** 

c.  Only  the  merchandise  return  permit 
holder,  for  merchandise  return  service 
parcels  that  are  registered  or  insured  as 
indicated  by  the  permit  holder  on  the 
MRS  label. 


So  70    Mixed  Classes 

1.0  BASIC  INFORMATION 

1.1  Priority  Mail  Drop  Shipment 

[Amend  1.1  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  and 
by  providing  for  use  of  Delivery 
Confirmation  and  Signatiue  Service 
with  enclosed  mail  to  read  as  follows:] 

For  a  Priority  Mail  drop  shipment, 
enclosed  First-Class  Mail  may  be  sent 
certified  or  special  handing;  enclosed 
Standard  Mail  may  be  sent  with 
electronic  option  Delivery  Confirmation; 
enclosed  Package  Services  mail  may  be 
sent  special  handling,  electronic  option 
Delivery  Confirmation,  or  electronic 
option  Signature  Confirmation. 
Enclosed  mail  may  not  be  sent 
registered,  insured,  or  collect  on 
delivery  (COD).  No  special  services  may 
be  added  to  the  Priority  Mail  segment  of 
the  drop  shipment. 

1.2  Special  Handling 

[Amend  1.2  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 


S500     Special  Services  for  Express 
Mail 


[Amend  2.0  by  changing  "Standard 
Mail"  to  "Package  Services"  and  by 
providing  for  use  of  electronic  option 
Delivery  Confirmation  and  electronic 
option  Signatiu-e  Service  with  enclosed 
mail  to  read  as  follows:] 


2.0    EXPRESS  MAIL  DROP  SHIPMENT     2.5    Procedure 


Mail  enclosed  in  an  Express  Mail 
drop  shipment  may  be  sent  certified  (if 
First-Class  Mail)  or  special  handling. 
For  an  Express  Mail  drop  shipment, 
enclosed  First-Class  Mail  may  be  sent 
certified  or,  if  Priority  Mail,  with 
electronic  option  Delivery  Confirmation 
service;  enclosed  Standard  Mail  parcels 
may  be  sent  with  electronic  option 
Delivery  Confirmation  service;  enclosed 
Package  Services  mail  may  be  sent  with 
specif  handling,  electronic  option 
Delivery  Confirmation  service,  or 
electronic  option  Signature 
Confirmation  service.  The  enclosed  mail 
may  not  be  sent  collect  on  delivery 
(COD),  insured,  or  registered.  For 
Express  Mail  indemnity  coverage,  the 
content  of  each  Express  Mail  pouch  is 
considered  one  mailpiece. 

S900    Special  Postal  Services 

S910    Security  and  Accountability 

S9il    Registered  Mail 

1.0    BASIC  INFORMATION 


1.5    Additional  Services 

[Amend  1.5  by  clarifying  the 
additional  services  that  can  be  used 
with  registered  mail  to  read  as  follows:] 

Purchasing  registered  mail  service 
allows  customers  to  then  piurhase 
restricted  delivery  service  or  a  return 
receipt.  The  following  additional 
services  may  be  combined  vfi\h 
registered  mail  if  the  applicable 
standards  for  the  services  are  met  and 
the  additional  service  fees  are  paid: 

a.  COD. 

b.  Delivery  Confirmation. 

c.  Signatiu^  Confirmation. 

*        *        *  ■      *        * 

S912    Certified  Mail 

1.0    BASIC  INFORMATION 


1.4  Additional  Services 

[Revise  1.4  to  read  as  follows:] 
Piuchasing  certified  mail  service 

allows  customers  to  then  purchase 

restricted  delivery  service  or  a  return 

receipt. 

[Add  new  1.5  to  specify  that  mailers 

may  request  a  receipt  after  mailing  to 

read  as  follows:] 

1.5  Delivery  Record 

Mailers  may  request  a  delivery  record 
after  mailing  under  S915. 

2.0    MAILING 


[Amend  2.5  by  revising  2.5a  to  read  as 
follows:] 
A  mailer  of  certified  mail  must: 
a.  Enter  on  Form  3800  the  name  and 
complete  address  of  the  person  or  firm 
to  whom  the  mail  is  addressed. 


S913    Insured  Mail 

1.0    BASIC  INFORMATION 


1.2  Eligible  Matter 

[Amend  1.2  by  changing  the  class 
names,  removing  the  "Standard  Mail 
Enclosed"  marking  requirement,  and 
adding  bulk  insurance  to  Standard  Mail 
to  read  as  follows:] 

The  following  types  of  mail  matter 
may  be  insured: 

a.  Package  Services. 

b.  First-Class  Mail  (including  Priority 
Mail),  if  it  contains  matter  that  may  be 
mailed  as  Package  Services. 

c.  Standard  Mail  pieces  subject  to  the 
residual  shape  surcharge  (bulk 
insurance  only). 

d.  Ofiicial  government  mail  endorsed 
"Postage  and  Fees  Paid." 

1.3  Ineligible  Matter 

[Amend  1.3  by  revising  1.3f  to  read  as 
follows:] 

The  following  types  of  mail  may  not 
be  insured: 

***** 

f.  Standard  Mail  cards,  letters,  and 
flats  (i.e.,  pieces  that  are  not  subject  to 
the  residual  shape  surcharge). 

***** 

1.5  Additional  Services 

[Revise  1.5  to  read  as  follows:] 
Insuring  an  item  for  more  than  $50 
allows  customers  to  then  purchase 
restricted  delivery  service  or  a  return 
receipt.  The  following  additional 
services  may  be  combined  writh 
insurance  if  the  applicable  standards  for 
the  services  are  met  and  the  additional 
service  fees  are  paid: 

a.  Delivery  Confirmation. 

b.  Parcel  airlift  service  (PAL). 

^d.  Return  receipt  for  merchandise  (for 
items  insured  for  up  to  $50). 

f.  Signature  Confirmation. 

g.  Special  handling. 

[Add  new  1.6  to  show  that  customers 
may  request  a  delivery  record  after 
maiUng  to  read  as  follows:] 

1.6  Delivery  Record 

Mailers  may  request  a  delivery  record 
aStet  mailing  under  S915. 


2.0    MAILING 
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[Effective  November  30,  2000,  the 
Postal  Service  revised  DMM  S913.2.0  to 
include  new  information  about 
integrated  barcodes.  See  Postal  Bulletin 
22038  (11-30-00).  The  revisions  below 
reflect  those  changes.] 

2.5    Integrated  Barcodes 

[Amend  2.5  to  include  information 
about  Signature  Confirmation  to  read  as 
follows:) 

There  are  two  other  options  available 
for  mailers  who  print  their  own  labels: 

a.  An  integrated  barcode  may  be  used 
by  Delivery  Confirmation  electronic 
option  mailers  who  wish  to  combine 
insurance  with  Delivery  Confirmation  or 
insinance  with  Signatiu^  Confirmation 
into  a  single  barcode  on  the  shipping 
label  to  eliminate  multiple  labels  and 
barcodes  on  packages.  Additional 
information  on  the  integrated  barcode 
solution  can  be  found  in  Publication  91, 
Delivery  Confirmation  Technical  Guide, 
November  2000  edition  (which  includes 
the  Addendum  on  Signature 
Confirmation  and  integrated  barcodes.) 

b.  Mailers  have  a  third  option  for 
privately  printed  labels  with  insurance. 
The  privately  printed  form  must  meet 
the  specifications  descriljed  in 
Publication  91  (see  Exhibit  2.4). 
Applicable  certification  procedures 
must  be  followed,  also  as  specified  in 
Publication  91. 


4.0    DELIVERY 

[Amend  4.0  by  changing  "parcel"  to 
"item"  to  read  as  follows:] 

An  item  insured  for  $50  or  less  is 
delivered  as  ordinary  mail.  Delivery  of 
insiired  mail  is  subject  to  D042. 

S914    Certificate  of  Mailing 

1.0  BASIC  INFORMATION 

1.1  Description 

[Amend  1.1  to  read  as  follows:] 
Certificate  of  mailing  service  provides 

evidence  that  mail  has  been  presented 

to  the  Postal  Service  for  mailing. 

Certificate  of  mailing  service  does  not 

provide  a  record  of  delivery. 
[Revise  heading  of  1.2  to  read  as 

follows:] 

1.2  Eligible  Matter— Bulk  Quantities 

[Amend  1.2  by  clarifying  text  to  read 
as  follows:] 

Form  3606  is  used  for  a  bulk  mailing 
as  a  certificate  to  specify  the  number  of 
pieces  mailed.  This  certificate  is 
provided  only  for  a  mailing  of  identical 
pieces  of  First-Class  Mail,  Standard 
Mail,  and  Package  Services.  This 
certificate  states  only  the  total  number 
of  articles  mailed  and  must  not  be  used 
as  an  itemized  list.  A  certificate  of 


mailing  cannot  be  issued  for  a  bulk 
mailing  paid  with  a  permit  imprint. 

[Revise  heading  of  1.3  to  read  as 
follows:) 

1.3  Eligible  Matter — Single  Pieces 

[Amend  1.3  by  clarifying  text  to  read 
as  follows:] 

Form  3817  is  used  for  a  certificate  for 
a  single  piece  of  First-Class  Mail 
(including  Priority  Mail]  or  Package 
Services.  Privately  printed  forms  also 
may  be  used. 

[Revise  heading  of  1 .4  to  read  as 
follows:) 

1.4  Eligible  Matter — Three  or  More 
Single  Pieces 

[Amend  1.4  by  clarifying  the  first 
sentence  to  read  as  follows:] 

When  requesting  a  certificate  of 
mailing  for  three  or  more  pieces  of 
single-piece  rate  mail  presented  at  one 
time,  a  mailer  may  use  Form  3877  (firm 
mailing  book)  or  a  privately  printed 
facsimile,  subject  to  payment  of  the 
applicable  fee  for  each  item  listed. 


[Add  new  1.7  to  read  as  follows:) 
1.7    Additional  Services 

The  following  services  may  be 
combined  with  certificate  of  mailing  on 
single  pieces  if  the  applicable  standards 
for  the  services  are  met  and  the 
additional  service  fees  are  paid: 

a.  Parcel  airlift  service  (PAL). 

b.  Special  handling. 


S915    Return  Receipt 

1.0  BASIC  INFORMATION 

1.1  Description 

[Revise  1.1  to  show  that  the  retimi 
receipt  is  mailed  back  to  sender:] 

Return  receipt  service  provides  a 
mailer  with  evidence  of  delivery  (to 
whom  the  mail  was  delivered  and  date 
of  delivery).  After  delivery,  the  retimi 
receipt  is  mailed  back  to  the  sender.  A 
return  receipt  requested  before  mailing 
also  supplies  the  recipient's  actual 
delivery  address,  if  the  delivery  address 
is  different  from  the  address  used  by  the 
sender.  A  return  receipt  may  be 
requested  before  or  after  mailing. 

[Revise  1.2  to  read  as  follows:] 

1.2  Eligible  Matter 

Return  receipt  service  is  available  for 
Express  Mail.  It  is  available  also  for 
First-Class  Mail  (including  Priority 
Mail)  and  Package  Services  when 
purchased  at  the  time  of  mailing  with 
one  of  the  following  services: 

a.  Certified  mail. 

b.  COD. 


c.  Insurance  (for  more  than  $50). 

d.  Registered  mail. 

***** 

[Add  new  1.7  to  show  additional 
services  to  read  as  follows:] 

1.7    Additional  Services 

If  return  receipt  service  has  already 
been  pmt:hased  with  one  of  the  services 
listed  in  1.2,  then  one  or  more  of  the 
following  special  services  may  be 
combined  with  those  services  at  the 
time  of  mailing  if  the  applicable 
standards  for  the  services  are  met  and 
the  additional  service  fees  are  paid: 

a.  Delivery  Confirmation  (Priority 
Mail  and  Package  Services  only). 

b.  Parcel  airlift  service  (PAL)  (Priority 
Mail  and  Package  Services  only). 

c.  Restricted  delivery. 

d.  Signatiu-e  Confirmation  (Priority 
Mail  and  Package  Services  only). 

e.  Special  handling. 

2.0    OBTAINING  SERVICE 


2.2  After  Mailing 

[Revise  2.2  to  clarify  how  to  apply  for 
a  delivery  record  after  mailing:] 

The  mailer  may  request  a  delivery 
record  after  mailing  for  Express  Mail, 
certified  mail,  registered  mail,  COD 
mail,  and  mail  insiu-ed  for  more  than 
$50.  When  a  delivery  record  is 
available,  the  USPS  provides  the  mailer 
information  from  that  record,  including 
to  whom  the  mail  was  delivered  and  the 
date  of  delivery.  The  mailer  requests  a 
delivery  record  by  completing  Form 
381 1-A,  paying  the  appropriate  fee  in 
R900,  and  submitting  the  request  to  one 
of  the  following  offices: 

a.  For  items  mailed  to  an  APO/FPO, 
U.S.  territory  or  possession,  or  fi-eely 
associated  state  (with  the  exception  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands), 
the  form  should  be  sent  to  the  office  of 
delivery. 

b.  For  items  delivered  prior  to 
activation  of  the  signature  captiu'e 
process  (August  1,  2000),  send  the  form 
to  the  office  of  delivery. 

c.  For  items  delivered  on  or  after 
activation  of  the  signature  capture 
process  (August  1,  2000),  send  the  form 
to  any  post  office. 

[Add  new  2.3  to  show  the  time  limits 
for  requesting  a  delivery  record  after 
mailing:] 

2.3  Time  Limit 

A  request  for  a  return  receipt  after 
mailing  for  Express  Mail  must  be 
submitted  within  90  days  after  the  date 
of  mailing.  All  other  requests  must  be 
submitted  within  2  years  from  the  date 
of  mailing. 


4.0    REQUESTS  FOR  DELIVERY 
INFORMATION 

***** 

[Amend  4.2  to  remove  references  to 
the  "actual  delivery  record"  to  read  as 
follows:] 

4.2  Form  381 1-A 

The  mailer  must  complete  a  Form 
381 1-A  at  any  post  office.  The 
applicable  fee  is  waived  if  the  mailer 
can  produce  a  receipt  showing  the 
applicable  return  receipt  fee  was  paid. 


5916  Restricted  Delivery 

1.0    BASIC  INFORMATION 

***** 

[Revise  the  heading  and  text  of  1.2  to 
clarify  that  restricted  delivery  cannot  be 
used  with  Standard  Mail  to  read  as 
follows:) 

1.2    Eligible  Matter 

Restricted  delivery  service  is  available 
for  First-Class  Mail  (including  Priority 
Mail)  and  Package  Services  that  is  sent 
COD,  insured  for  more  than  $50, 
registered,  or  certified. 
***** 

[Add  new  1.7  to  read  as  follows:] 

1.7  Additional    Services 

In  addition  to  the  prerequisites  listed 
in  1.2,  the  following  services  may  be 
combined  with  restricted  delivery  if  the 
applicable  standards  for  the  services  are 
met  and  the  additional  service  fees  are 
paid: 

a.  Delivery  Confirmation. 

b.  Parcel  airlift  service  (PAL). 

c.  Signature  Confirmation. 

d.  Special  handling. 
***** 

591 7  Return  Receipt  for  Merchandise 

1.0  BASIC  INFORMATION 

1.1  Description 

[Add  the  following  sentence  after  the 
first  sentence:] 

*   *   *  After  delivery,  the  retimi 
receipt  is  mailed  back  to  the 
sender.   *   *   * 
***** 

[Revise  heading  of  1.2  to  read  as 
follows:] 

1.2  Eligible  Matter 

[Amend  1.2  to  add  retmn  receipt  for 
merchandise  service  to  Standard  Mail:] 

Return  receipt  for  merchandise  is 
available  for  merchandise  sent  as 
Priority  Mail,  Standard  Mail  pieces 
subject  to  the  residual  shape  sincharge, 
and  Package  Services. 


1.3    Additional  Services 

[Amend  1.3  by  clarifying  text  to  read 
as  follows:] 

The  following  services  may  be 
combined  with  retxu-n  receipt  for 
merchandise  if  the  applicable  standards 
for  the  services  are  met  and  the 
additional  service  fees  are  paid: 

a.  Delivery  Confirmation. 

b.  Insurance  (for  up  to  $50). 

c.  Parcel  airlift  service  (PAL). 

d.  Special  handling. 
***** 

[Add  new  2.7  to  specify  how  a  mailer 
applies  for  a  delivery  record:] 

2.7    Receipt  Not  Received 

A  mailer  who  does  not  receive  return 
receipt  for  merchandise  service  for 
which  the  mailer  has  paid  may  request 
information  ft-om  the  delivery  record,  at 
no  additional  charge,  by  using  Form 
381 1-A.  Any  request  must  be  filed 
within  2  years  after  the  date  of  mailing. 
Mailers  cannot  request  a  delivery  record 
unless  the  item  originally  was  sent  vnth 
retimi  receipt  for  merchandise. 

3.0    DELIVERY 

[Amend  3.0  to  delete  information 
about  delivery  records  to  read  as 
follows:) 

Delivery  of  retium  receipt  for 
merchandise  mail  is  subject  to  D042. 

S918    Delivery  Confirmation 

1 .0  *  BASIC  INFORMATION 


1.2  Eligible  Matter 

[Amend  1.2  by  adding  availability  of 
electronic  option  to  Standard  Mail 
subject  to  residual  shape  surcharge  to 
read  as  follows:) 

Delivery  Confirmation  service  is 
available  for  Priority  Mail,  Standard 
Mail  pieces  subject  to  the  residual  shape 
siucharge  (electronic  option  only),  and 
Package  Services. 

[Revise  the  heading  and  text  of  1.3  to 
read  as  follows:] 

1.3  Ineligible  Matter 

Delivery  Confirmation  is  not  available 
for  the  following: 

a.  Mail  addressed  to  APO/FPO 
destinations  or  to  United  States 
territories,  possessions,  and  finely- 
associated  states  listed  in  GOll  (except 
for  Puerto  Rico  and  U.S.  Virgin  Islands, 
to  which  service  is  available). 

b.  Mail  paid  with  precanceled  stamps. 

c.  Standard  Mail  ceu'ds,  letters,  and 
flats  (i.e.,  pieces  that  are  not  subject  to 
the  residual  shape  surcharge). 
***** 

3.0    BARCODES 


[Effective  November  30,  2000,  the 
Postal  Service  revised  DMM  S918.3.4 
and  S918.4.0C  to  include  new 
information  about  integrated  barcodes. 
See  Postal  Bidletin  22038  (11-30-00). 
The  revisions  below  reflect  those 
changes.] 

3.4    Integrated  Barcodes 

An  integrated  barcode  may  be  used  by 
mailers  printing  their  own  barcodes  and 
using  the  electronic  service  option. 
Mailers  may  combine  Delivery 
Confirmation  and  insurance  services 
into  a  single  barcode  on  the  shipping 
label  and  eliminate  multiple  labels  and 
barcodes  on  packages.  Mailers  must  still 
meet  existing  specifications  in  3.1  and 
3.2.  Minor  modifications  allow  users  to 
request  multiple  special  services  on 
Priority  Mail  and  Package  Services.  Two 
required  changes  are: 

a.  Change  the  text  above  the  barcode 
to  identify  the  service  requested. 
Exhibits  are  included  in  Publication  91, 
Delivery  Confirmation  Technical  Guide, 
November  2000  edition  (which  includes 
the  Addendiun  on  Signature 
Confirmation  and  inlegfated  barcode). 

b.  Change  the  service  type  code  in  the 
barcode  to  identify  the  class  of  mail 
and/or  type  of  special  services 
combined  with  Deliver^'  Confirmation. 
Additional  information  on  the  Service 
Type  Code  Matrix  can  be  found  in  the 
Publication  91,  Delivery  Confirmation 
Technical  Guide,  November  2000 
edition. 

4.0    ELECTRONIC  FILE 

TRANSMISSION 

***** 

c.  Mailers  using  the  electronic  option 
are  required  to  include  additional  fields 
in  the  electronic  file  when  planning  to 
use  the  integrated  barcode.  For  more 
information  consult  Publication  91, 
Delivery  Confirmation  Technical  Guide, 
November  2000  edition. 

5.0    ACCEPTANCE 

[Amend  5.0  by  deleting  the  last 
sentence  in  5.0a.] 

***** 

[Add  new  S919  for  Signature 
Confirmation  to  read  as  follows:] 

S919    Signature  Confirmation 

1.0  BASIC  INFORMATION 

1.1  Description 

Signature  Confirmation  service 
provides  the  mailer  with  information' 
about  the  date  and  time  an  article  was 
delivered  and,  if  delivery  was  attempted 
but  not  successful,  the  date  and  time  of 
the  delivery  attempt.  A  delivery  record, 
including  die  recipient's  signatiu-e,  is 
maintained  by  the  USPS  and  is 
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available,  via  fax  or  mail,  upon  request. 
No  acceptance  record  is  kept  at  the 
office  of  mailing.  Signature 
Confirmation  service  is  available  only  at 
the  time  of  mailing.  Signature 
Confirmation  service  does  not  include 
insurance. 

1.2  Eligible  Matter 

Signature  Confirmation  is  available 
for  Priority  Mail  and  Package  Services. 

1.3  Ineligible  Matter 

Signature  Confirmation  service  is  not 
available  for  the  following: 

a.  Mail  addressed  to  APO/FPO 
destinations  or  to  United  States 
territories,  possessions,  and  freely- 
associated  states  listed  in  GOll  (except 
for  Puerto  Rico  and  U.S.  Virgin  Islands, 
to  which  service  is  available). 

b.  Mail  paid  with  precanceled  stamps. 

1.4  Service  Options 

The  two  Signatxue  Confirmation 
service  options  are: 

a.  Retail  option:  Available  at  post 
offices  at  the  time  of  mailing.  A  mailing 
receipt  is  provided.  Mailers  can  access 
delivery  information  over  the  Internet  at 
www.usps.com  or  by  calling  1-800- 
222-1811  toll-free  and  providing  the 
article  number. 

b.  Electronic  option:  Available  to 
mailers  who  apply  identifying  barcodes 
to  each  piece,  establish  an  electronic 
link  with  the  Postal  Service  to  exchange 
acceptance  and  delivery  data,  provide 
an  electronic  file  of  Signatiu^ 
Confirmation  pieces  that  are  entered  for 
mailing,  and  retrieve  delivery  status 
information  electronically.  No  mailing 
receipt  is  provided.  Mailers  can  access 
delivery  information  over  the  Internet  at 
www.usps.com  or  through  their 
electronic  file.  Requests  for  delivery 
records  can  be  made  over  the  Internet  or 
by  calling  1-800-222-1811  toll-free  and 
providing  the  article  number. 

1.5  Fees  and  Postage 

The  applicable  Signature 
Confirmation  fee  in  R900  must  be  paid 
in  addition  to  the  correct  postage.  The 
fee  and  postage  may  be  paid  with 
postage  stamps,  meter  stamps,  or  permit 
imprint. 

1.6  Additional  Services 

The  following  special  services  may  be 
combined  with  Signature  Confirmation 
if  the  applicable  standards  for  the 
services  are  met  and  the  additional 
service  fees  are  paid: 

a.  Collect  on  delivery  (COD). 

b.  Insurance. 

c.  Registered  mail. 

d.  Restricted  delivery  (if  purchased 
with  insurance  for  more  than  $50,  COD, 
or  registry  service). 


e.  Special  handling. 

1.7  Where  to  Mail 

A  mailer  may  mail  articles  with  retail 
option  Signatiu^  Confirmation  at  a  post 
office,  branch,  or  station,  or  give  articles 
to  a  rural  carrier. 

1.8  Firm  Mailing  Books 

If  three  or  more  articles  are  presented 
for  mailing  at  one  time,  the  mailer  may 
use  Form  3877,  Firm  Mailing  Book  for 
Accoimtable  Mail,  provided  by  the 
Postal  Service  at  no  charge,  or  privately 
printed  firm  mailing  bills.  Privately 
printed  or  computer-generated  firm 
mailing  bills  that  contain  the  same 
information  as  Form  3877  may  be  used 
if  approved  by  the  local  postmaster.  The 
mailer  may  omit  columns  from  Form 
3877  that  are  not  applicable  to  Signature 
Confirmation  mail.  Required  elements 
are  the  package  identification  code 
(PIC),  5-digit  destination  ZIP  Code,  and 
applicable  fees.  If  the  mailer  wants  the 
firm  mailing  bills  receipted  by  the 
Postal  Service,  the  mailer  must  present 
the  books  with  the  articles  to  be  mailed 
at  a  post  office.  The  sheets  of  the  books 
are  the  mailer's  receipts.  All  entries 
made  in  firm  mailing  books  must  be 
made  by  typewriter  or  ink.  Alterations 
must  be  initialed  by  the  mailer  and 
accepting  postal  employee.  All  unused 
portions  of  the  addressee  column  must 
be  obliterated  with  a  diagonal  line.  A 
receipt  is  required  for  refund  requests. 

1.9  Signature  Waiver 

Customers  who  waive  the  signature 
requirement  must  accept  the  delivery 
employee's  signatiire  and  date  of 
delivery  as  proof  of  delivery.  Customers 
who  waive  the  signature  requirement 
will  be  provided  only  the  date  of 
delivery  in  the  delivery  record,  unless  a 
special  request  for  the  delivery 
employee's  signature  is  made.  For  retail 
labels,  detach  both  parts  of  the  gummed 
label  and  attach  to  the  mailpiece. 
Waiver  of  signature  is  not  available 
when  Signature  Confirmation  is 
combined  with  other  special  services. 

2.0  LABELS 

2.1  Types  of  Labels 

Mailers  may  use  one  of  the  three 
Signature  Confirmation  label  options 
shown  in  Exhibit  2.1.  Additional 
information  may  be  foimd  in  a 
supplement  to  Publication  91,  Delivery 
Confirmation  Technical  Guide 
(November  2000  edition): 

a.  Form  153  obtained  from  the  post 
office  at  no  charge.  This  form  may  be 
used  only  with  the  retail  option  (see 
Exhibit  2.1a). 

[Exhibit  2.1a,  PS  Form  153,  will  be 
published  at  a  later  date.] 


b.  USPS  Label  315,  available  at  no 
charge  to  electronic  option  mailers  (see 
Exhibit  2.1b). 

(Exhibit  2.1b,  Label  315,  will  be 
published  at  a  later  date.] 

c.  Privately  printed  barcoded  labels 
that  meet  the  requirements  in  2.0  and 
3.0  (see  Exhibit  2.1c). 

[Exhibit  2.1c,  Privately  Printed  Label, 
will  be  published  at  a  later  date.] 

2.2     Label  Placement 

The  barcoded  label  section  of  Label 
315  or  Form  153  must  be  placed  either 
above  the  delivery  address  and  to  the 
right  of  the  retxmi  address  or  to  the  left 
of  the  delivery  address.  A  privately 
printed  Signature  Confirmation  label 
that  is  separate  from  a  privately  printed 
address  label  must  be  placed  in  close 
proximity  to  the  address  label.  In  all 
cases,  the  entire  Signatiu^  Confirmation 
label  must  be  placed  on  the  address  side 
of  the  mailpiece  and  not  overlap  any 
adjacent  side. 

3.0  BARCODES 

3.1  Symbology 

Labels  printed  by  mailers  must  meet 
the  following  symbology  requirements: 

a.  Mailers  printing  their  own  barcodes 
and  using  the  retail  option  (1.4a)  must 
print  their  barcodes  using  Automatic 
Identification  Manufacturers'  (AIM) 
Uniform  Specifications  for  USS  Code 
Interleaved  2  of  5. 

b.  Mailers  printing  their  own  barcodes 
and  using  the  electronic  option  (1.4b) 
must  use  one  of  the  following  barcode 
svmbologies:  UCC/EAN  128,  USS  Code 
Interleaved  2  of  5,  USS  Code  39,  or  USS 
Code  128.  Each  barcode  must  represent 
a  imique  Package  Identification  Code 
(PIC)  as  specified  in  3.2.  The  barcodes 
must  meet  the  specifications  in 
Publication  91. 

3.2  Package  Identification  Code  (PIC) 

Each  barcode  symbology  must 
represent  a  unique  PIC: 

a.  For  UCC/EAN  128,  each  barcode 
must  represent  a  unique  PIC  and  be 
made  up  of  five  fields  totaling  from  16 
to  22  characters.  Additional  information 
and  specifications  can  be  found  in 
Publication  91.  The  five  required  data 
fields  are: 

(1)  Application  Identifier  (AI):  two 
characters;  identifies  the  barcode  as  a 
postal  barcode. 

(2)  Service  Type  Code  (STC):  two 
characters;  identifies  the  type  of  product 
or  service  used  for  each  item. 

(3)  Customer  ID:  nine  characters; 
DUNS*  number  that  imiquely  identifies 
the  customer. 

(4)  Package  Sequence  Niunber  (PSN): 
variable  from  2  to  8  numbers. 


(5)  Modulus  10  Check  digit:  one 
character.  See  Publication  91  for  use  of 
the  concatenated  barcode  for  routing 
piuposes. 

b.  For  USS  Code  Interieaved  2  of  5, 
USS  Code  39,  and  USS  Code  128,  each 
barcode  must  contain  a  unique  PIC  and 
be  made  up  of  foin  fields  totaling  20 
characters.  The  four  required  data  fields 
are  fields  2  through  5  above  with  a  fixed 
sequential  number  of  8  digits. 
Additional  information  and 
specifications  can  be  foimd  in 
Publication  91.  These  symbologies  do 
not  use  an  Application  Identifier  (AI). 

3.3    Printing 

Labels  printed  by  mailers  must  meet 
the  following  specifications: 

a.  Each  barcoded  label  must  bear  a 
unique  Signature  Confirmation  PIC 
barcode  as  specified  in  3.2  emd  have 
"USPS  SIGNATURE  CONFIRMATION" 
printed  between  Va  inch  and  V2  inch 
above  the  barcode  in  minimum  12-point 
bold  sans  serif  type.  Human-readable 
characters  that  represent  the  barcode  ID 
must  be  printed  between  Va  inch  and  V2 
inch  imder  the  barcode  in  minimiun  10- 
point  bold  sans  serif  type.  These 
characters  must  be  parsed  in  accordance 
with  Publication  91.  There  must  be  a 
minimiun  of  Vs-inch  clearance  between 
the  barcode  and  any  printing.  The 
preferred  range  of  widths  of  narrow  bars 
and  spaces  is  0.015  inch  to  0.017  inch. 
The  width  of  the  narrow  bars  or  spaces 
must  be  at  least  0.01 3  inch  but  no  more 
than  0.021  inch.  All  bars  must  be  at 
least  %  inch  high.  Bold  (Vie  inch 
minimum)  bars  must  appear  between  Va 
inch  and  V2  inch  above  and  below  the 
human-readable  endorsements  to 
segregate  the  Signature  Confirmation 
barcode  from  other  areas  of  the  shipping 
label.  The  line  length  must  be  equal  to 
the  length  of  the  barcode  (see  Exhibit 
2.1b). 

b.  Each  barcode  must  meet  the 
requirements  in  3.1  for  the  type  of 
service  requested. 

c.  Mailers  must  obtain  Postal  Service 
certification  for  each  printer  used  to 
print  barcoded  Signatiire  Confirmation 
labels.  For  certification,  a  mailer  must 
forward  for  evaluation  and  approval  20 
barcoded  labels/forms  generated  by  each 
printer  to  the  National  Customer 
Support  Center  (NCSC),  Attention 
Barcode  Certification  (see  G043  for 
address).  The  Postal  Service  will  issue 
the  mailer  a  PS  Form  3152,  Delivery 
Confirmation  Certification,  for  each 
printer  certified.  All  barcodes  must  be 
in  accordance  with  2.0  and  3.0.  Further 
certification  instructions  are  included  in 
Publication  91. 

d.  Barcodes  that  do  not  meet 
specifications  will  not  be  accepted  by 


the  USPS.  The  USPS  will  contact  the 
mailer  if  problems  with  the  barcodes  are 
found  and  will  try  to  resolve  the 
problem.  The  USPS  may  suspend  a 
mailer's  certification  if  electronic  file 
quality  does  not  meet  specifications. 

e.  Mailers  who  have  previously 
received  certification  for  label  printing 
under  the  Delivery  Confirmation 
program  are  not  required  to  obtain  any 
additional  certification  to  use  Signature 
Confirmation. 

3.4    Integrated  Barcodes 

An  integrated  barcode  may  be  used  by 
mailers  printing  their  own  barcodes  and 
using  the  electronic  service  option. 
Mailers  may  combine  Signature 
Confirmation  and  insurance  into  a 
single  barcode  on  the  shipping  label  and 
eliminate  multiple  labels  and  barcodes 
on  packages.  Mailers  must  still  meet 
existing  specifications  in  3.1  and  3.2. 
Minor  modifications  allow  users  to 
request  multiple  special  services  on 
Priority  Mail  and  Package  Services.  Two 
required  changes  are: 

a.  Change  the  text  above  the  barcode 
to  identify  the  service  requested. 
Exhibits  are  included  in  Publication  91, 
Delivery  Confirmation  Technical  Guide, 
November  2000  edition  (which  includes 
the  Addendum  on  Signature 
Confirmation  and  integrated  barcode). 

b.  Change  the  service  type  code  in  the 
barcode  to  identify  the  class  of  mail 
and/or  type  of  special  services 
combined  with  Signatiu'e  Confirmation. 
Additional  information  on  the  Service 
Type  Code  Matrix  can  be  found  in  the 
Publication  91,  Delivery  Confirmation 
Technical  Guide,  November  2000 
edition. 

4.0    ELECTRONIC  FILE 
TRANSMISSION 

Mailers  must  meet  the  following 
standards  for  electronic  file 
transmission: 

a.  Publication  91  contains 
specifications  for  electronic  file 
transmission.  A  test  file  transmission 
must  be  uploaded  and  approved  before 
mailings  begin.  Upon  certification, 
USPS  will  issue  to  the  mailer  a  Form 
3152,  Delivery  Confirmation 
Certification. 

b.  Mailers  using  the  electronic  option 
will  be  required  to  transmit  a  file  with 
a  imique  record  for  each  article  mailed. 
The  USPS  may  suspend  a  mailer's 
certification  if  the  electronic  file  quality 
does  not  meet  specifications.  In 
addition,  USPS  acceptance  units  will  be 
notified  to  charge  the  customer  the  retail 
option  Signature  Confirmation  fee. 

c.  Mailers  who  have  previously 
received  certification  for  electronic  file 
transmission  under  the  Delivery 


Confirmation  program  are  not  required 
to  obtain  any  addition^  certification  for 
Signature  Confirmation  service  use. 

d.  Mailers  using  the  electronic  option 
are  required  to  include  additional  fields 
in  the  electronic  file  when  planning  to 
use  the  integrated  barcode.  For  more 
information,  consult  Publication  91. 

5.0    ACCEPTANCE 

Customers  must  meet  the  following 
requirements  when  presenting 
electronic  option  Signature 
Confirmation  mail  for  acceptance: 

a.  Presorted  or  permit  imprint 
mailings  containing  pieces  for  which 
fees  are  paid  for  Signature  Confirmation 
service  must  be  presented  to  a  post 
office  business  mail  entry  unit  (BMEU), 
detached  mail  unit  (DMU)  at  the 
mailer's  plant,  bulk  mail  center  or 
auxiliary  service  facility  business  mail 
entry  unit,  or  other  postal  facility 
capable  of  properly  verifying  the 
mailing  and  at  which  the  mailer  has 
obtained  the  necessary  permits  or 
license  and  piaid  any  applicable  mailing 
fee. 

b.  Mailers  who  use  the  electronic 
option  must  submit  a  completed  Form 
3152  with  each  mailing.  Each  Form 
3152  must  contain  the  electronic  file 
number  or  barcode  equivalent,  date  of 
mailing,  and,  if  available,  the  total 
number  of  pieces  by  class  of  mail.  The 
barcode  format  must  comply  with 
standards  in  Publication  91. 

5920  Convenience 

5921  Collect  on  Delivery  (COD)  Mail 

1.0  BASIC  INFORMATION 

1.1  Description 

[Amend  1.1  to  show  the  new  $1,000 
limit  for  COD  to  read  as  follows:] 

Any  mailer  may  use  collect  on 
delivery  (COD)  service  to  mail  an  article 
for  which  the  mailer  has  not  been  paid 
and  have  its  price  and  the  cost  of  the 
postage  collected  from  the  recipient.  If 
the  recipient  pays  the  amount  due  by 
check  payable  to  the  mailer,  the  USPS 
forwards  the  check  to  the  mailer.  If  the 
recipient  pays  the  amount  due  in  cash, 
the  USPS  collects  the  money  order  fee(s) 
fitsm  the  recipient  and  sends  a  postal 
money  order(s)  to  the  mailer.  The 
amount  collected  from  the  recipient 
may  not  exceed  $1,000.  COD  service 
provides  the  mailer  with  a  mailing 
receipt,  and  a  delivery  record  is 
maintained  by  the  Postal  Service. 

[Amend  1.2  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services"  and 
"Special  Standard  Mail"  with  "Media 
Mail";  no  other  changes  to  text.] 
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[Amend  title  of  1.4  by  replacing 
"Other"  with  "Additional"  to  read  as 
follows:] 

1.4    Additional  Services 

[Amend  1.4  by  clarifying  the  text  to 
read  as  follows:] 

Piu-chasing  COD  service  allows 
customers  to  then  piu'chase  restricted 
delivery  service  or  a  return  receipt.  The 
following  additional  services  may  be 
combined  with  COD  if  the  applicable 
standards  for  the  services  are  met  and 
the  additional  service  fees  are  paid: 

a.  Delivery  Confirmation  (not 
available  with  Express  Mail  COD). 

b.  Registered  mail. 

c.  Signature  Confirmation. 

d.  Special  handling. 

***** 

[Effective  November  5,  2000,  the 
Postal  Service  completely  rewrote  DMM 
standards  for  business  reply  mail  (see 
Postal  Bulletin  22035  {10-1»-00), 
available  via  www.usps.com).  This 
rewrite  was  done  for  clarity  and 
consistency.  Therefore,  standards  for 
business  reply  mail  in  this  final  rule 
have  been  reorganized  to  reflect  the  new 
structure  of  DMM  units  E150,  P014, 
R900,  and  S922.  There  have  been  no 
substantive  changes  to  these  standards 
since  publication  in  the  proposed  rule.) 

S922    Business  Reply  Mail  (BRM) 


3.0    POSTAGE,  PER  PIECE  CHARGES. 
AND  ACCOUNTING  FEES 


3.3    Annual  Accounting  Fee  and 
Advance  Deposit  Account 

[Amend  3.3  to  show  that  BRM  no 
longer  requires  a  unique  advance 
deposit  account:] 

A  permit  holder  may  choose  to  pay  an 
aimual  accounting  fee  and  establish  an 
advance  deposit  account,  which 
qualifies  returned  BRM  pieces  for  the 
high-volume  per  piece  charge.  The 
accounting  fee  must  be  paid  once  each 
12-month  period  at  each  post  office 
where  a  permit  holder  holds  an  advance 
deposit  account.  Payment  of  the 
accounting  fee  is  based  on  the 
aimiversary  date  of  the  initial  payment. 
The  fee  may  be  paid  in  advance  only  for 
the  next  12-month  period  and  only 
during  the  last  60  days  of  the  ciurent  12- 
month  period.  The  fee  charged  is  that 
which  is  in  effect  on  the  date  of 
payment.  An  advance  deposit  account 
can  be  used  for  BRM  under  these 
conditions: 


7.0    ADDITIONAL  STANDARDS  FOR 
QUALIFIED  BUSINESS  REPLY  MAIL 
(QBRM) 


(Add  new  7.7  and  7.8  for  the  quarterly 
fee  to  read  as  follows:] 

7.7  Quarterly  Fee  for  High-Volume 
QBRM 

Mailers  may  choose  to  pay  a  quarterly 
fee  in  addition  to  the  annual  accounting 
fee;  payment  of  the  quarterly  fee  entitles 
mailers  to  a  lower  per  piece  charge  (the 
high-volume  QBRM  per  piece  charge 
listed  in  R900.4.4).  The  quarterly  fee 
(and  annual  accoimting  fee)  must  be 
paid  at  each  post  office  where  mail  is 
retiKned  and  for  each  separate  billing 
desired.  Mailers  are  committed  to  the 
"quarterly  fee  system"  only  for  the  time 
they  pay  the  quarterly  fee  (i.e.,  mailers 
can  opt  out  of  the  quarterly  fee  and 
high-volume  QBRM  per  piece  charges 
by  simply  not  paying  the  fee  for  the  next 
quarter).  The  quarterly  fee  caimot  be 
paid  or  renewed  retroactively  to  receive 
a  lower  per  piece  charge  on  pieces 
already  paid  for  and  delivered.  The 
quarterly  fee  can  be  paid  for  any  three 
consecutive  calendar  months. 

7.8  Payment  Period  for  Quarterly  Fee 

The  quarterly  fee  must  be  paid  in 
advance  for  at  least  one  but  no  more 
than  four  quarterly  periods.  A  quarterly 
period  begins  on  either  the  first  day  of 
the  month  (if  a  mailer  pays  on  or  before 
the  15th  of  the  month)  or  the  first  day 
of  the  following  month  (if  a  mailer  pays 
after  the  15th  of  the  month)  and 
continues  for  three  consecutive  calendar 
months.  A  mailer  who  pays  the 
quarterly  fee  is  entitled  to  the  high- 
volume  QBRM  per  piece  charge  from 
the  date  of  payment  through  the  end  of 
the  quarterly  period.  The  fee  paid  is  that 
which  is  in  effect  on  the  date  of 
payment. 


S923    Merchandise  Return  Service 

1.0  BASIC  INFORMATION 

1.1  Description 

[Amend  1.1  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services"  and 
"Special  Standard  Mail"  with  "Media 
Mail"  and  by  deleting  references  to  the 
per  piece  fee  to  read  as  follows:] 

Merchandise  retiun  service  allows  an 
authorized  permit  holder  to  pay  the 
postage  and  special  service  fees  on 
single-piece  rate  First-Class  Mail, 
Priority  Mail,  and  Package  Services 
parcels  that  are  returned  to  the  permit 
holder  by  the  permit  holder's  customers 


via  a  special  label  produced  by  the 
permit  holder. 

*        *        *        *        * 

1.3    Payment  Guarantee 

[Revise  1.3  to  read  as  follows:] 
The  permit  holder  guarantees 
payment  of  the  proper  postage  and 
special  service  fees  (except  for 
insurance  purchased  by  the  sender)  on 
all  parcels  returned  via  a  special  label 
produced  by  the  permit  holder. 
***** 

1.8    Priority  Mail  Reshipraent 

[Amend  1.8  by  replacing  "Standard 
Mail"  with  "Package  Services";  no  other 
changes  to  text.] 


1.11     Mailer  Markings  and 
Endorsements 

[Amend  1.11  to  show  that  unmarked 
pieces  will  be  treated  as  Parcel  Post  to 
read  as  foUqws:] 

It  is  recommended  but  not  required 
that  permit  holders  preprint  a  rate 
marking  on  the  merchandise  return 
service  labels  they  distribute. 
Preprinting  a  rate  marking  guarantees 
that  retiuTied  parcels  will  be  given 
service  and  charged  postage  according 
to  the  wishes  of  the  permit  holder. 
Regardless  of  weight,  all  uiunarked 
parcels  will  be  treated  as  Parcel  Post 
and  charged  Parcel  Post  rates. 

[Remove  item  1.12.] 

2.0    PERMITS 


2.3    Multiple  Accounts 

[Amend  2.3  to  clarify  the  reference  to 
the  annual  accounting  fee:] 

When  an  advance  deposit  account  is 
kept  at  each  entry  location,  a  separate 
permit  is  needed  and  the  annual 
merchandise  return  service  permit  and 
annual  accoimting  fees  must  be  paid  at 
each  office. 
***** 

2.7    Permit  Cancellation 

[Amend  2.7  to  remove  references  to 
the  per  piece  fee  and  to  delete  the  last 
sentence  to  read  as  follows:] 

The  USPS  may  cancel  a  permit  if  the 
permit  holder  refuses  to  accept  and  pay 
postage  and  fees  on  merchandise  retiun 
service  parcels,  fails  to  keep  sufficient 
funds  in  the  advance  deposit  account  to, 
cover  postage  and  fees,  or  distributes 
merchandise  return  labels  or  tags  that 
do  not  meet  USPS  standards. 
***** 

[Revise  3.0  to  read  as  follows:] 


3.0  POSTAGE  AND  FEES 

3.1  Postage 

Merchandise  retiun  service  parcels 
are  charged  single-piece  rate  postage 
and  special  service  fees  based  on  the 
class  or  subclass  marking  on  the  label. 
If  a  parcel  is  immarked,  then  it  is 
charged  Parcel  Post  rates.  If  the  postage 
for  the  returned  parcel  is  zoned  and  , 
there  is  no  way  to  determine  where  it 
was  sent  from  (i.e.,  no  postmark  or 
return  address),  then  postage  is 
calculated  at  zone  4  (for  Priority  Mail) 
or  zone  4  Inter-BMC/ASF  rates  (for 
Parcel  Post).  Postage  is  deducted  from 
an  advance  deposit  account. 

3.2  Per  Piece  Charge 

There  is  no  per  piece  charge  for 
returned  parcels. 

3.3  Permit  Fee 

A  permit  fee  is  charged  once  each  12- 
month  period  on  the  anniversary  date  of 
the  permit.  The  fee  may  be  paid  in 
advance  only  for  the  next  year  and  only 
during  the  last  60  days  of  the  cvurent 
service  period.  The  fee  charged  is  that 
which  is  in  effect  on  the  date  of 
payment. 

3.4  Advance  Deposit  Account  and 
Annual  Accounting  Fee 

The  permit  holder  must  pay  postage 
and  special  service  fees  through  an 
advance  deposit  account  and  must  pay 
an  annual  accounting  fee  (see  R900). 
The  accounting  fee  is  charged  once  each 
12-month  period  on  the  anniversary 
date  of  the  initial  accounting  fee 
payment.  The  fee  may  be  paid  in 
advance  only  for  the  next  year  and  only 
during  the  last  60  days  of  the  cxurent 
service  period.  The  fee  charged  is  that 
which  is  in  effect  on  the  date  of 
payment.  A  separate  advance  deposit 
accoimt  for  MRS  is  not  required;  the 
annual  accounting  fee  is  charged  if  MRS 
postage  and  fees  are  paid  fi-om  an 
existing  account. 

a.  For  each  withdrawal,  only  one 
statement  is  provided  for  each  annual 
accounting  fee  paid. 

b.  The  permit  holder  must  pay  an 
annuail  accounting  fee  for  each  separate 
statement  (accounting)  requested.  If 
only  one  annual  account  fee  is  paid, 
then  the  permit  holder  receives  only  one 
statement. 

4.0  ADDITIONAL  FEATURES 

[Amend  heading  of  4.1  by  adding 
"Indicated  by  Permit  Holder"  to  read  as 
follows:] 

4.1  Insurance  Indicated  by  Permit 
Holder 

[Amend  4.1  by  clarifying  text  to  read 
as  follows:] 


The  permit  holder  may  obtain  insured 
mail  service  with  MRS.  Only  Package 
Services  matter  (i.e.,  matter  not  required 
to  be  mailed  at  First-Class  Mail  rates 
under  EllO)  may  be  insm-ed.  Insured 
mail  may  be  combined  with  Delivery 
Confirmation  and  special  handling,  or 
both.  To  request  insured  mail  service, 
the  permit  holder  must  preprint  or 
rubber-stamp  "Insurance  Desired  by 

Permit  Holder  for  $ (value)"  to  the 

left  of  and  above  the  "Merchandise 
Retxun  Label"  legend  and  below  the 
"Total  Postage  and  Fees  Due"  statement 
on  the  merchandise  return  label.  The 
value  part  of  the  endorsement,  showing 
the  dollar  amount  of  insurance  for  the 
article,  may  be  handwritten  by  the 
permit  holder.  U  insiu^nce  is  paid  for  by 
the  MRS  permit  holder,  then  only  the 
MRS  permit  holder  may  file  a  claim 
(SOlO). 

[Remove  current  4.2.  Add  new  4.2  to 
read  as  follows:] 

4.2    Insurance  Added  by  Sender 

If  the  permit  holder  has  not  indicated 
insured  mail  service  on  the  MRS  label, 
then  the  sender  has  the  option  of  adding 
insurance  and  paying  the  applicable 
insured  fee.  If  insurance  is  paid  by  the 
sender,  then  only  the  sender  may  file  a 
cleiim  (SOlO).  The  permit  holder  pays 
postage  upon  receipt,  but  does  not  pay 
the  insured  fee  when  insurance  is  added 
by  the  sender. 

[Revise  the  title  of  4.3  to  read 
"Insured  Markings";  no  other  changes  to 
text.] 


5.0    FORMAT 


5.6    Format  Elements 

[Amend  5.6  by  revising  5.6c  to  clarify 
that  rate  markings  are  optional  on  MRS 
labels.] 

Format  standards  required  for  the 
merchandise  return  label  are  shown  in 
Exhibit  5.6a,  Exhibit  5.6b,  Exhibit  5.6c. 
and  Exhibit  5.6d.  and  described  as 
follows: 
***** 

c.  Rate  Marking.  If  the  rate  marking 
recommended  in  1.11  is  used,  it  must  be 
placed  in  the  space  to  the  right  and 
above  the  "Merchandise  Retmn  Label" 
legend.  The  marking  must  be  at  least  Vie 
inch  high  and  printed  or  rubber- 
stamped.  Only  the  permit  holder  may 
apply  this  marking. 
***** 

[Amend  the  postage  and  fee  markings 
shown  in  5.6d(2)  to  remove  the  entry  for 
the  merchandise  return  service  fee.] 

[Amend  the  postage  and  fee  markings 
shown  in  5.6e(2)  to  remove  the  entry  for 
the  merchandise  retmn  service  fee.] 


[Amend  Exhibits  5.6a,  5.6b,  5.6d,  and 
5.6c  to  remove  the  entry  for  the 
merchandise  rettun  service  fee.] 


S924    Bulk  Parcel  Return  Service 

1.0  BASIC  INFORMATION 

1.1  Description 

[Amend  1.1  to  change  "Standard  Mail 
(A)"  to  "Standard  Mail"  and  to  add 
payment  information:] 

Bulk  parcel  return  service  (BPRS) 
allows  mailers  of  large  quantities  of 
Standard  Mail  machinable  parcels  that 
are  either  undeliverable-as-addressed  or 
opened  and  remailed  by  addressees  to 
be  returned  to  designated  postal 
facilities.  The  mailer  has  the  option  of 
picking  up  all  retiuned  parcels  from  a 
designated  postal  facility  at  a 
predetermined  frequency  specified  by 
the  Postal  Service  or  having  them 
delivered  by  the  Postal  Service  in  a 
maimer  and  frequency  specified  by  the 
Postal  Service.  For  this  service  a  mailer 
pays  an  annual  permit  fee  and  a  per 
piece  charge  for  each  parcel  returned. 
Payment  for  the  retiuned  pieces  is 
deducted  from  an  advance  deposit 
accoimt. 

1.2  Availability 

[Amend  1.2  by  replacing  "Standard 
Mail  (A)"  with  "Standard  Mail"  and 
"Standard  Mail  (B)"  with  "Package 
Services"  in  1.2i;  no  other  changes  to 
text.] 
***** 

[Add  new  1.4  to  indicate  that  bulk 
parcel  return  service  cannot  be  used 
with  special  services  to  read  as  follows:] 

1.4    Special  Services 

Special  services  cannot  be  added  to 
pieces  returned  via  bulk  parcel  return 
service. 

***** 

[Amend  3.0  by  replacing  "Postage" 
with  "Charges"  to  read  as  follows:] 

3.0    CHARGES  AND  FEES 
***** 

[Renumber  current  3.2  as  3.5.  Add 
new  3.2  through  3.4  to  clarify  the  per 
piece  charges  and  to  describe  the  new 
annual  accounting  fee  to  read  as 
follows:] 

3.2  Per  Piece  Charge 

Each  piece  returned  through  BPRS  is 
charged  only  the  per  piece  charge  in 
R900.  Postage  is  not  charged  for  pieces 
returned  through  BPRS. 

3.3  Advance  Deposit  Account 

The  permit  holder  must  pay  BPRS 
fees  through  an  advance  deposit  account 
eind  pay  an  annual  accounting  fee  (see 
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R900).  This  fee  covers  the 
administrative  cost  of  maintaining  the 
accoimt  and  provides  the  mailer  with  a 
single  accounting  of  all  charges 
deducted  from  that  account.  The 
accounting  fee  is  charged  once  each  12- 
month  period  on  the  anniversary  date  of 
the  initial  accoimting  fee  payment.  The 
fee  may  be  paid  in  advance  only  for  the 
next  year  and  only  during  the  last  60 
days  of  the  cvurent  service  period.  The 
fee  charged  is  that  which  is  in  effect  on 
the  date  of  payment. 

3.4  Existing  Advance  Deposit  Account 

A  separate  advance  deposit  account 
for  BPRS  is  not  required;  the  annual 
accoimting  fee  is  charged  if  BPRS 
postage  and  fees  are  paid  from  an 
existing  accoimt. 

[Amend  the  title  and  content  of 
renumbered  3.5  to  clarify  the  payment 
guarantee  to  read  as  follows:] 

3.5  Payment  Guarantee 

The  permit  holder  guarantees 
payment  of  all  applicable  fees.  The  post 
office  returns  BPRS  items  to  the  permit 
holder  only  when  there  are  sufficient 
funds  in  the  advance  deposit  account  to 
pay  the  fees  on  returned  pieces. 


5.0    FORMAT 

[Amend  Exhibit  5.0  to  change  the 
class  marking  to  "Standard  Mail."] 


5.4    Class  Endorsement 

[Amend  5.4  to  change  "STANDARD 
MAIL  A"  to  "STANDARD  MAIL."  No 
other  changes  to  text.] 


S930    Handling 

1.0    SPECL\L  HANDUNG 


1.2  Availability 

[Amend  1.2  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services"  and 
"Special  Standard  Mail"  with  "Media 
Mail";  no  other  changes  to  text.] 

1.3  Additional  Services 

[Amend  1.3  to  clarify  the  opening 
sentence,  to  change  "Standard  Mail  (B)" 
to  "Package  Services,"  and  to  add 
Signature  Confirmation  to  read  as 
follows:] 

The  following  special  services  may  be 
combined  with  special  handling  if  the 
applicable  standards  for  the  services  are 
met  and  the  additional  service  fees  are 
paid: 

a.  COD. 

b.  Delivery  Confirmation. 

c.  Insurance. 


d.  PAL  (for  Package  Services  only). 

e.  Return  receipt  for  merchandise. 

f.  Signature  Confirmation. 

***** 

[Add  new  1.7  to  clarify  that  the 
nonmachinable  surcharge  is  not  charged 
on  pieces  sent  special  handling:] 

1.7    Nonmachinable  Parcels 

The  Parcel  Post  noiunachinable 
surcharge  is  not  charged  on  parcels  sent 
special  handling. 

2.0    PARCEL  AIRUFT  SERVICE  (PAL) 

***** 

[Amend  2.2  by  replacing  "Standard 
Mail  (B)"  with  "Package  Services";  no 
other  changes  to  text.] 

2.3    Additional  Services 

[Amend  2.3  to  clarify  the  opening 
sentence  to  read  as  follows:] 

The  following  special  services  may  be 
combined  with  PAL  if  the  applicable 
standards  for  the  services  are  met  and 
the  additional  service  fees  are  paid: 
***** 

An  appropriate  amendment  to  39  CFR 
111  to  reflect  these  changes  will  be 
published. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  00-31357  Filed  12-14-00;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 

[Regulation  C;  Docket  No.  R-1001] 
Home  Mortgage  Disclosure 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule;  proposed  staff 
interpretation. 

SUMMARY:  The  Board  is  proposing 
amendments  to  Regulation  C  (Home 
Mortgage  Disclosure)  and  to  the 
commentary  that  applies  and  interprets 
Regulation  C.  These  amendments  would 
simplify  the  definition  of  a 
"refinancing,"  require  lenders  to  report 
requests  for  preapproval,  simplify  the 
definition  of  a  reportable  home 
improvement  loan,  require  lenders  to 
report  home-equity  lines  of  credit, 
expand  coverage  of  nondepository 
lenders,  and  require  lenders  to  report 
the  annual  percentage  rate  of  a  loan, 
whether  the  loan  is  subject  to  the  Home 
Ownership  and  Equity  Protection  Act, 
and  whether  the  loan  or  appUcation 
involves  a  manufactxired  home.  The 
Board  also  proposes  to  reorganize  the 
regulation  and  to  make  other  changes. 

DATES:  Comments  must  be  received  by 
March  9,  2001. 

ADDRESSES:  Comments  directed  to  the 
Board  should  refer  to  Docket  No.  R- 
1001  and  may  be  mailed  to  Jennifer  J. 
Johnson,  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System.  20th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20551,  or  mailed 
electronically  to 

regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  at  all 
other  times.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Members  of  the  public 
may  inspect  comments  in  room  MP-500 
of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  on  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  James  H.  Mann, 
Senior  Attorney,  or  Kathleen  C.  Ryan, 
Senior  Attorney,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  at 
(202)  452-3667  or  (202) 452-2412.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  Janice 
Simms  at  (202)  452-4984. 
SUPPLEMENTARY  INFORMATION: 


I.  Background  on  HMDA  and 
Regulation  C 

The  Home  Mortgage  Disclosure  Act 
(HMDA)  requires  depository  and  certain 
for-profit,  nondepository  institutions  to 
collect,  report,  and  disclose  data  about 
originations  and  purchases  of  home 
mortgage  and  home  improvement  loans. 
Institutions  must  also  report  data  about 
applications  that  do  not  result  in 
originations. 

The  Board's  Regxilation  C  implements 
HMDA.  Regulation  C  generally  requires 
that  institutions  report  data  about: 

•  Each  application  or  loan,  including 
the  application  date;  the  action  taken 
and  the  date  of  that  action;  the  loan 
amount;  the  loan  type  and  purpose;  and, 
if  the  loan  is  sold,  the  type  of  purchaser; 

•  Each  applicant  or  borrower, 
including  national  origin  or  race, 
gender,  and  annual  income;  and 

•  Each  property,  including 
occupancy  status  and  location.  ^ 

HMDA  data  can  be  used  to  help 
determine  whether  institutions  are 
serving  the  housing  needs  of  their 
communities.  The  data  help  public 
officials  target  public  investinent  to 
attract  private  investment  where  it  is 
needed.  HMDA  data  also  assist  in 
identifying  possible  discriminatory 
lending  patterns  and  in  enforcing 
antidiscrimination  statutes. 

n.  The  Board's  Review  of  Regulation  C 

The  Board  reviews  its  regulations 
periodically  to  identify  ways  to  clarify 
and  simplify  the  regulatory  language; 
respond  to  technological  and  other 
developments;  reduce  imdue  regulatory 
burden  on  the  industry;  delete  obsolete 
provisions;  and  improve  the  quality  and 
usefulness  of  the  data.  The  review  of 
Regulation  C  began  in  March  1998  when 
the  Board  published  an  Advance  Notice 
of  Proposed  Rulemaking  (Advance 
Notice;  63  FR  12329  (March  12,  1998)). 
In  the  Advance  Notice,  the  Board 
identified  several  possible  areas  for 
revision,  including:  reporting  requests 
for  preapproval;  exempting  loans 
acquired  in  a  branch  acquisition; 
reporting  construction  loans  and  other 
temporary  financing;  revising  the 
definitions  of  reportable  refinancings 


1  Institutions  report  these  data  to  their 
supervisory  agencies  on  an  application-by- 
appiication  basis  using  a  register  format. 
Institutions  must  make  their  loan/application 
registers  available  to  the  public,  with  certain  fields 
redacted  to  preserve  applicants'  privacy.  The 
Federal  Financial  Institutions  Examination  Council 
(FFIEC),  on  behalf  of  the  supervisory  agencies, 
compiles  the  reported  data  and  prepares  an 
individual  disclosure  statement  for  each  institution, 
aggregate  reports  for  all  covered  institutions  in  each 
metropolitan  area,  and  other  reports.  These 
disclosure  statements  and  reports  are  also  available 
to  the  public. 


and  home  improvement  loans;  reporting 
manufactured  home  loans  as  a  separate 
category;  and  requiring  lenders  to  report 
additional  data,  such  as  reasons  for 
denial  and  the  appraised  value  of  the 
property  seeming  a  loan.  The  Board 
received  approximately  100  comment 
letters.  Most  commenters  addressed 
only  the  issues  identified  in  the 
Advance  Notice. 

The  Board  has  received  many 
suggestions  on  how  it  might  use  its 
authority  under  HMDA  to  increase 
understanding  of  the  mortgage  markets 
and  to  assist  in  fair  lending 
enforcement.  These  suggestions  have 
been  the  main  focus  of  the  Board's 
comprehensive  review  of  the  regulation 
and  of  its  development  of  proposed 
revisions. 

Other  suggestions  for  change  related 
to  increased  public  and  agency  concerns 
about  "predatory  lending"  practices.^ 
Some  of  them  were  presented  in 
Curbing  Predatory  Home  Mortgage 
Lending,  a  report  by  the  Department  of 
Housing  and  Urban  Development  and 
the  Department  of  the  Treasury 
submitted  to  the  Congress  in  June  2000 
(HUD/Treasury  Report).  These 
suggestions  include  requiring  reporting 
of  the  interest  rate  on  a  loan,  the  fees 
associated  with  a  loan,  whether  a  lo£m 
is  subprime,  and  the  applicant's  credit 
score,  debt-to-income  ratio,  and  age.  The 
Board  received  other  suggestions  at 
hearings  on  possible  changes  to  the 
Home  Ownership  and  Equity  Protection 
Act  (HOEPA)  held  in  Charlotte,  Boston, 
Chicago,  and  San  Francisco.  See  65  FR 
42889  (July  12,  2000).3 

The  Board  has  analyzed  the 
suggestions  received  from  these  and 
other  sources — focusing  on  whether  the 
likely  benefits  from  each  suggestion 
exceed  the  probable  burdens.  In  the 
review  of  possible  changes  to  Regulation 
C,  the  Board's  staff  met  with  a  wide 
range  of  interested  parties,  including 
industry  and  consumer  representatives, 
and  officials  of  financial  regulatory  and 


^  While  no  precise  definition  of  this  term  exists, 
predatory  lending  can  be  regarded  as  lending 
activities  that,  for  example,  involve  targeting 
financially  unsophisticated  homeowners — 
frequently  those  having  significant  equity  in  their 
homes — for  loans  with  high  rates  and  fees  and  with 
repayment  terms  that  are  difficult  or  impossible  to 
meet,  thus  putting  their  homes  at  risk.  In  addition, 
fraud  or  unlawful  representations  by  brokers  or 
lenders  are  often  features  of  predatory  lending. 

3  In  1994,  HOEPA  amended  the  Truth  in  Lending 
Act.  15  U.S.C.  §  1601  et  seq.  The  Act  restricts 
certain  loan  terms,  such  as  balloon  payments  in 
home-equity  loans,  where  (1)  the  APR  exceeds  by 
more  than  10  percentage  points  the  yield  on 
Treasury  securities  of  comparable  maturity  to  the 
loan,  or  (2)  the  total  points  and  fees  payable  by  the 
coflsumer  exceed  the  greater  of  8  percent  of  the  loan 
amount  or  a  dollar  figure  that  is  adjusted  annually 
(currently  $451). 


fair  lending  enforcement  agencies.  The 
Board's  analysis  of  possible  changes  has 
been  guided  by  consideration  of  the 
purposes  of  the  statute.  In  each  case,  the 
Board  has  considered  whether  changes 
to  Regulation  C  could  be  proposed  that 
might  help  the  public  and  the  regulatory 
agencies  to  better  understand  the 
mortgage  markets,  in  light  of  changes 
that  have  been  taking  place  in  the  past 
decade.  The  Board  gave  special 
attention  to  data  associated  with  the 
subprime  market — given  that  this  sector 
has  grown  substantially  in  recent  years 
and  also  in  light  of  concerns  that  it  is 
the  market  sector  in  which  predatory 
lending  practices  appear  more  likely  to 
occur. 

The  Board  has  considered  carefully 
the  many  suggestions  for  amendments 
to  Regulation  C  that  have  been  received. 
This  proposal  reflects  the  Board's  initial 
determination  that  Regulation  C  should 
be  amended  to  reflect  some  of  the 
suggestions  but  not  others.  Both  types  of 
suggestions  are  discussed  below.  The 
Board  would  find  it  helpful,  in 
formulating  a  final  rule,  for  the  public 
to  rank  all  these  suggestions  in  two 
ways:  First,  by  the  importance  or  utility 
of  the  additional  or  revised  data  that 
would  be  reported;  and  second,  by  the 
cost  of  collecting  and  reporting  those 
data. 

Accordingly,  based  on  the  comments 
and  on  its  own  analysis,  the  Board  is 
proposing  certain  changes  to  Regulation 
C.  Each  of  the  Board's  proposals  directly 
addresses  one  or  more  of  HMDA's 
purposes,  which  include  helping  to 
determine  whether  financial  institutions 
are  serving  the  housing  needs  of  their 
communities  and  assisting  in  fair 
lending  enforcement. 

The  proposed  changes  pertaining  to 
the  coverage  of  transactions  would 
broaden  the  data  available  on  the  home 
mortgage  market  generally  and  on  the 
subprime  market  in  particular;  they 
would  also  reduce  inconsistencies 
among  the  data  reported.  One 
recommended  change  would  expand  the 
coverage  of  nondepository  lenders. 
Specifically,  the  Board  proposes: 

•  Simplifying  the  definition  of  a 
"refinancing. "  The  current  definition 
offers  lenders  several  options  for 
deciding  which  refinancings  to  report; 
the  proposed  simplification  would 
establish  a  definition  applicable  to  all 
lenders.  This  would  generate  more 
complete  and  consistent  data. 

•  Requiring  lenders  to  report  requests 
for  preapproval.  The  rule  proposed 
would  captiu-e  requests  for  preapproval 
that  are  applications  for  credit,  which 
are  covered  by  the  act.  Requests  for 
preapproval  have  been  excluded  from 
reporting  under  HMDA  because  of 


earlier  concerns  about  how  to 
differentiate  between  applications  for 
credit  and  requests  for  prequalification. 
Defining  coverage  narrowly  would  limit 
compliance  burden. 

•  Simplifying  the  definition  of  a 
reportable  home  improvement  loan.  La  a 
change  to  the  present  reporting  system, 
all  loans  for  the  purpose  of  home 
improvement  would  be  reported; 
currently,  lenders  may  exclude  them  if 
they  do  not  classify  them  as  home 
improvement  loans.  This  would 
produce  more  consistent  data. 

•  Requiring  lenders  to  report  home- 
equity  lines  of  credit.  The  reporting  of 
home-equity  lines  of  credit,  which  is 
now  optional,  would  become 
mandatory.  Research  by  Board  staff  has 
shown  that  most  home-equity  lines  of 
credit  are  used  in  part  for  home 
improvement  purposes,  so  mandatory 
coverage  would  provide  more  complete 
information  about  the  home 
improvement  market.  Gathering 
information  about  home  improvement 
loans  has  been  required  by  HMDA  since 
its  enactment  in  1975. 

•  Expanding  coverage  of 
nondepository  lenders.  Nondepository 
lenders  are  particularly  active  in  the 
subprime  market.  The  Board  proposes 
adding  a  dollar-volume  threshold  of  $50 
million  to  the  current  loan-percentage 
test  to  better  ensure  that  all  significant 
lenders  are  covered. 

The  Board's  proposals  would  also 
require  lenders  to  report  additional 
items  of  data  that  would  enhance 
understanding  of  the  home  mortgage 
market  generally  and  the  subprime 
market  in  particular.  Capturing  these 
data  would  also  assist  fair  lending 
enforcement.  Specifically,  the  Board 
proposes  requiring  institutions  to  report: 

•  The  annual  percentage  rate  (APR)  of 
the  loan  and  whether  the  loan  is  subject 
to  HOEPA;  and 

•  Whether  the  loan  or  application 
involves  a  manufactured  home. 

The  Board  has  grouped  under  a  single 
section  (4(a)(9))  its  proposals  to  require 
lenders  to  report  additional  data  that  it 
believes  will  help  enhance  public 
understanding  of  the  home  mortgage 
lending  market  in  general  and  the 
subprime  market  in  particular.  In 
addition,  as  discussed  under  that 
section,  the  Board  solicits  comment  on 
three  other  items  of  information 
(although  it  is  not  proposing  their 
collection  at  this  time):  the  reasons  why 
a  loan  application  was  denied,  the  loan- 
to-value  ratio  (LTV),  and  the  identity  of 
an  institution's  parent  company,  if  any. 

Clarifying  the  definitions  of 
refinancings  and  home  improvement 
loans  (including  mandating  the  coverage 
of  home-equity  lines  of  credit)  is 


necessary  if  those  categories  of  HMDA 
data  are  to  be  made  useful  to  the 
agencies  and  the  public.  Covering 
requests  for  preapproval  is  necessary  to 
fully  implement  the  statutory  coverage 
of  an  "application"  for  credit.  The 
narrowly  drawn  definition  should 
mitigate  the  biuden  caused  by  the 
change.  Amending  the  coverage  test 
applicable  to  nondepository  lenders  will 
better  ensiu-e  that  significant 
participants  in  the  mortgage  market 
report  imder  HMDA.  The 
recommendations  to  require  the 
reporting  of  pricing  information  and 
manufactured  home  status  would 
produce  data  useful  for  fair  lending 
analysis  and  helpful  in  understanding 
the  subprime  market.  To  reduce  burden, 
these  recommendations  leverage 
existing  regulatory  definitions  or 
requirements. 

Some  of  the  proposed  changes  have 
been  under  consideration  for  several 
years.  For  example,  the  Board  has 
recognized  for  some  time  that  the 
analysis  of  aggregate  data  on  certain 
metropolitan  areas  is  complicated  by  the 
lack  of  separate  reporting  of 
manufactured  home  transactions,  which 
have  undenvriting  standards 
significantly  different  from  those  of 
transactions  involving  site-built  homes. 
The  Board  has  waited  to  propose  the 
separate  reporting  of  these  loans, 
together  with  other  revisions,  so  that 
lenders  could  make  all  upcoming 
changes  to  their  software  and  data 
collection  systems  at  one  time  and 
minimize  disruption. 

There  are  many  data  collections 
suggested  by  other  agencies  and  the 
pubUc  that,  after  careful  consideration, 
the  Board  is  not  proposing;  some  of 
these  include,  for  example,  the  credit 
score  of  the  appUcant,  and  certain  loan 
terms,  such  as  baUoon  payments. 
Generally,  the  Board  determined — in  the 
context  of  other  changes  being 
proposed — that  in  these  and  other  cases 
a  requirement  to  collect  the  additional 
data  entailed  burden  not  clearly 
justified  by  the  resulting  benefits.  In 
some  cases,  the  Board  is  proposing 
alternatives  that  the  Board  believes 
would  generate  greater  benefits  with 
less  biu-den. 

The  Board  believes  that,  taken  as  a 
whole,  the  proposed  changes  to 
Regulation  C  strike  an  appropriate 
balance  between  benefit  and  burden. 
The  Board  took  account  of  the  fact  that 
the  proposals  cannot  be  evaluated  in 
isolation,  but  must  be  assessed  in  the 
context  of  reporting  requirements  under 
other  applicable  laws  and  regulations. 

The  Board's  proposal  reflects  its 
initial  assessment  on  the  merit  of 
potential  changes  identified  by  the 
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public  and  the  Board's  own  internal 
review.  The  Board  solicits  the  public's 
views  on  whether  there  are  other  ways 
in  which  to  implement  the  proposed 
changes  that  would  further  lessen  and 
mitigate  the  anticipated  burden,  on  all 
other  aspects  of  the  proposed  changes, 
and  on  any  other  issues  that  might 
warrant  further  review.  The  Board  also 
would  find  it  helpful,  in  formulating  a 
final  rule,  for  commenters  to  rank  all  the 
proposed  and  suggested  changes  on 
which  they  are  commenting  in  two 
ways:  first,  by  the  importance  or  utility 
of  the  additional  or  revised  data  that 
would  be  reported;  and  second,  by  the 
relative  cost  or  burden  of  collecting  and 
reporting  these  data. 

Solicitation  of  Comment  on  Alternative 
System  of  Categorizing  Loans 

The  Board  solicits  comment,  as 
discussed  below,  on  proposals  to  revise 
the  definition  of  loan  categories 
reported  under  HMD  A.  In  addition,  the 
Board  solicits  comment  on  an 
alternative  system  for  categorizing 
loans.  Under  the  ciurent  regulation,  the 
categories  of  loans  reported  are  (1)  home 
purchase  loans,  (2)  home  improvement 
loans,  and  (3)  refinancings.  An 
alternative  approach  to  categorizing 
loans  would  require  the  reporting  of 
more  loans,  but  would  simplify  &e 
process  for  determining  which  loans 
must  be  reported.  It  could  also  facilitate 
some  depository  institutions'  reporting 
of  data  for  purposes  of  the  Community 
Reinvestment  Act  of  1977  (CRA;  12 
U.S.C.  2901  et  seq.).  It  would  potentially 
limit  the  additional  biu-den  for 
depository  institutions  because  of  its 
similarity  to  categories  familiar  to  them 
from  the  Call  Report  or  the  Thrift 
Financial  Report.*  The  Board 
specifically  solicits  public  comment  on 
whether  lenders  would  experience  more 
biuden  than  benefit  imder  this 
approach. 

The  alternative  approach  woidd 
eliminate  refinancings  and  home 
improvement  loans  {except  for 
unsecured  home  improvement  loans)  as 
distinct  categories. ^  Instead,  the 


*  The  Call  Report  categories  include  first  lien 
closed-end  mortgage  loans,  junior  lien  closed-end 
mortgage  loans,  open-end  mortgage  loans  (that  is. 
home-equity  lines  of  credit),  and  unsecured 
consumer  loans,  subdivided  into  open-end  and 
closed-end  loans.  The  Thrift  Financial  Report  is 
similar,  but  does  not  subdivide  closed-end  mortgage 
loans  into  first  and  junior  liens,  and  shows 
unsecured  home  improvement  loans  as  a 
subdivision  of  unsecured  closed-end  consumer 
loans.  Refinancings  are  not  treated  as  a  separate 
category  in  the  Call  Report  or  Thrift  Financial 
Report. 

'  HMDA  defines  a  loan  subject  to  reporting  as  "a 
loan  which  is  secured  by  residential  real  property 
or  a  home  improvement  loan,"  implying  that 


categories  reported  would  be  (1)  home 
purchase  loans  (subdivided  into  first 
and  jimior  liens),  (2)  other  mortgage 
loans  (similarly  subdivided),  (3)  home- 
equity  lines  of  credit,  and  (4)  unseciu'ed 
home  improvement  loans.  The 
alternative  approach  would  cover  the 
mortgage  lending  market  more  fully 
than  either  the  current  regulation  or  the 
proposed  revision — for  example,  by 
capturing  closed-end  home-equity  loans 
that  are  not  made  for  home 
improvement  piuposes. 

m.  Discussion  of  Proposed  Revisions 

The  following  discussion  generally 
tracks  the  regulation  (including  its 
appendices)  as  the  Board  proposes  to 
reorganize  it.  Proposed  revisions  to  the 
staff  commentary  are  addressed  under 
the  sections  of  the  regulation  that  they 
interpret.  Also  discussed  under  the 
pertinent  sections  are  issues  regarding 
which  the  Board  does  not  propose  any 
revision.  Proposed  conforming  and  non- 
substantive changes  to  the  regulation 
and  commentary  generally  are  not 
separately  discussed.  A  few  particiUarly 
significant  features  of  the  proposed 
reorganization  are  discussed 
specifically. 

Section  203.2 — Definitions 
2(b)  Application 

Requests  for  preapproval.  A  consumer 
who  wants  to  purchase  a  dwelling  may 
request  a  lender  to  provide  a 
"preapproval"  or  conunitment,  based  on 
a  comprehensive  luiderwriting,  to  make 
a  mortgage  loan  once  the  consumer 
identifies  an  acceptable  property.** 
Regulation  C  currently  instructs  lenders 
not  to  report  these  requests.  Under  the 
present  rule,  if  a  request  for  preapproval 
vdtimately  results  in  an  origination,  it  is 
the  origination,  not  the  preapproval, 
that  is  reported.  Requests  for 
preapproval  disposed  of  in  other  ways — 
for  example,  those  that  are  denied — go 
unreported. 

Thej\dvance  Notice  asked  how 
requests  for  preapproval  should  be 
defined  in  the  event  they  are  covered. 
One  option  presented  was  to  direct 
lenders  to  report  all  requests  for  credit 
that,  in  the  case  of  denials,  trigger  an 
adverse  action  notice  under  Regulation 
B  (Equal  Credit  Opportunity).  These 
include  all  requests  regarding  which:  (1) 
The  creditor  evaluates  information 
about  the  consiuner;  (2)  decides  to 
decline  the  request;  and  (3) 


unsecured  home  improvement  loans  are  covered  by 
the  statute. 

•Requests  for  preapproval  are  to  be  distinguished 
from  requests  for  "prequalification."  The  latter 
generally  involve  a  cursory  review  of  the 
consumer's  creditworthiness;  they  do  not  result  in 
a  conditional  commitment  to  extend  credit. 


communicates  the  decision  to  the 
consiuner.  Some  commenters  believed 
that,  assiuning  the  Board  amended 
Regulation  C  to  cover  requests  for 
preapproval,  parallel  coverage  imder 
both  regulations  would  reduce 
compliance  burden.  Other  commenters 
coimtered  that  adopting  the  Regulation 
B  approach  would  distort  the  data, 
captiuing  denied  requests  but  not 
requests  that  are  approved  but  do  not 
lead  to  an  origination. 

The  issue  is  whether  a  consumer  who 
asks  for  preapproval  has  filed  a  credit 
application  or  whether  a  preapproval  is 
a  preliminary  exercise.  In  August  1999, 
the  Board  published  a  proposed  rule 
under  Regulation  B.  64  PR  44582 
(August  16,  1999).  The  proposal  revised 
the  term  "application"  to  include 
requests  for  preapproval  made  under 
procediu'es  in  which  a  creditor  issues 
creditworthy  persons  a  wrritten 
commitment  to  extend  credit  that  may 
be  limited  in  three  ways:  (1)  The  lender 
specifies  the  maximiun  amoiuit  of  credit 
that  it  commits  to  extend;  (2)  the  lender 
specifies  the  period  of  time  during 
which  the  commitment  remains  valid; 
and  (3)  the  commitment  may  be  subject 
.  to  conditions. 

Based  on  public  comment  and  on 
fiulher  analysis,  the  Board  proposes  to 
cover  requests  for  the  preapproval  of 
home  ptuchase  loans  under  Regulation 
C  using  the  same  definition  as  in  the 
Regulation  B  proposal  of  August  1999. 
Under  this  approach,  only  a  limited 
ntunber  of  highly-structured 
preapproval  programs  would  be 
covered — those  most  like  programs 
involving  traditional  mortgage 
applications.  The  proposal  would  not 
cover  more  informal  prequalification 
programs  in  which  the  imderwriting 
may  be  less  rigorous  and  the  lender 
makes  no  binding,  written  commitment. 

The  statute  requires  that  lenders 
report  loan  applications.  The  Board 
believes — in  this  context  as  imder 
Regulation  B — that  requests  for 
preapproval,  defined  in  the  fashion 
proposed,  represent  applications  and 
thus  should  be  reported.  Moreover, 
requests  for  preapproval  are  an 
increasingly  prevalent  featiue  of  the 
home  mortgage  lending  process,  and  the 
proposed  change  would  provide  data 
about  this  developing  part  of  the  market. 
And  although  information  about  denied 
requests  for  preapproval  would  not 
include  the  property  location, 
information  about  the  race  or  national 
origin  and  gender  of  the  applicant  could 
be  useful  in  fair  lending  enforcement. 

The  narrow  scope  of  the  proposed 
definition  would  promote  the 
consistencyand  accuracy  of  the  data 
collected — for  example,  all  the  data 


would  include  information  about  the 
amoimt  of  the  commitment.  The 
proposed  definition  would  also  avoid 
affecting  home-ownership  counseling 
programs,  which  typically  do  not 
involve  a  credit  decision  by  a  lender. 

The  Board  considered  whether  to 
propose  requiring  lenders  to 
differentiate  requests  for  preapproval 
bom.  other  applications — for  example, 
through  a  separate  code — or  to 
distinguish  actions  taken  on  requests  for 
preapproval  from  actions  taken  on  other 
applications.  The  Board  believes  the 
resulting  burden  would  likely  exceed 
the  value  of  these  data.  The  Board  does 
solicit  comment,  however,  on  whether 
lenders  should  use  separate  codes  to 
identify  requests  for  preapproval  and 
the  actions  taken  on  them. 

Other  matters.  The  cvurent  definition 
of  an  "application"  refers  to  requests  for 
credit  made  in  accordance  with 
"procedures  established  by  a  financial 
institution."  To  conform  to  the  Board's 
proposed  revision  to  Regulation  B,  the 
definition  would  be  revised  to  refer  to 
"procediu-es  used  by  a  financial 
institution."  This  would  focus  the 
definition  on  what  institutions  actually 
do,  rather  than  what  their  procedures 
state. 

2(d)  Dwelling 

The  Board  proposes  to  clarify, 
through  the  staff  commentary,  that  the 
term  "dwelling"  does  not  apply  to 
transitory  residences  such  as  college 
dormitories.  This  responds  to  requests 
that  the  Board  clarify  the  meaning  of  the 
term  "dwelling." 

2(e)  Financial  Institution 

Scope  of  coverage.  HMDA  defines  a 
covered  nondepository  lender  as  "any 
person  engaged  for  profit  in  the  business 
of  mortgage  lending."  Congress  added 
this  language  to  the  statute  in  a  1989 
amendment  that  for  the  first  time 
brought  imaffiliated  nondepository 
mortgage  lenders  within  the  scope  of 
HMDA. 

To  implement  the  statutory  language, 
the  Board  adopted  a  coverage  test 
focusing  on  a  lender's  home  purchase 
mortgage  lending  as  a  proportion  of  its 
overall  lending  volume.  Specifically,  a 
nondepository  mortgage  lender  is 
covered  if  in  the  preceding  year  its 
home  piu-chase  loan  originations, 
including  refinancings  of  home 
purchase  loans,  equaled  or  exceeded  10 
percent  of  all  its  loan  originations  (by 
dollar  voltune).''  The  Board  intended 


this  test  to  avoid  coverage  of  lenders 
that,  although  making  some  mortgage 
loans,  arguably  were  not  engaged  "in 
the  business  of  mortgage  lending. 

The  Board  has  noted  for  some  time 
that  this  test  exempts  lenders 
originating  large  volumes  of  home 
purchase  loans,  when  more  than  90 
percent  of  their  originations  involve 
credit  card  loans  or  other  non-home 
purchase  products.  The  HUD/Treasury 
Report  recommended  the  modification 
or  elimination  of  the  10  percent  test. 

The  Board  proposes  to  preserve  the 
existing  test,  while  adding  a  doUar- 
voliune  threshold  for  home  piux:hase 
loan  originations  (and  refinancings)  to 
ensure  coverage  of  nondepository 
lenders  that  are  significant  participants 
in  the  home  mortgage  market. 
Specifically,  a  nondepository  lender 
would  be  required  to  report  HMDA  data 
if  its  prior-year  home  purchase  loan 
originations,  including  refinancings  of 
home  purchase  loans,  equaled  or 
exceeded  $50  million,  even  if  they  did 
not  equal  or  exceed  10  percent  of  total 
originations. 

"Hie  average  amount  of  a  home 
piu^chase  loan  reported  tmder  HMDA  is 
about  $120,000,  so  a  lender  with  annual 
home  piu-chase  originations  (including 
refinancings)  of  $50  million  would  have 
originated  between  400  and  500  loans. 
Among  mortgage  lenders  covered  in 
1999,  approximately  half  reported 
originations  of  $50  million  or  less.  This 
suggests  that  a  coverage  threshold  of  $50 
million  is  a  reasonable  test  of  whether 
such  a  lender  is  "engaged  *  *  *  in  the 
business  of  mortgage  lending."  The 
Board  solicits  comment  on  whether  $50 
million  is  an  appropriate  threshold. 

Other  matters.  As  part  of  the 
reorganization  of  the  regiUation, 
coverage  criteria  that  currenUy  appear 
in  section  203.3 — "Exempt 
Institutions" — would  be  consolidated 
imder  the  definition  of  "financial 
institution"  in  section  203.2(e). 
Correspondingly,  several  staff  comments 
that  now  appear  under  section  203.3 
would  appear  instead  under  section 
203.2(e). 

2(f)  Home-Equity  Line  of  Credit 

The  Board  proposes  to  define  a  home- 
equity  line  of  credit  as  an  open-end 
credit  plan  (as  defined  by  Regulation  Z) 
secured  by  a  dwelling.  This  is 


'  In  addition,  under  Regulation  C,  a 
nondepository  lender  is  exempt  if  its  total  assets, 
combined  with  those  of  any  parent  corporation, 
were  SIO  million  or  less  on  the  preceding  December 
31,  and  if  the  institution  originated  fewer  than  100 


home  purchase  loans  (again,  including  refinancings 
of  home  purchase  loans)  in  the  preceding  calendar 
year.  There  is  also  a  location  test,  under  which  a 
nondepository  lender  is  exempt  if  on  the  preceding 
December  31  it  had  no  office  in  a  metropolitan  area, 
and  received  applications  for,  originated,  or 
purchased  fewer  than  five  home  purchase  or  home 
improvement  loans  in  a  metropolitan  area  in  the 
preceding  calendar  year. 


substantially  consistent  with  the 
definition  that  the  Board  has  long 
applied  informally. 

2(g)  Home  Improvement  Loan 

The  Advance  Notice  solicited 
comment  on  whether  the  reporting 
categories  ciurenUy  in  use  should  be 
modified  to  simplify  compliance  and 
improve  the  usefulness  of  the  data.  The 
Board  received  a  range  of  responses. 
Some  suggested  that  the  Board  change 
the  existing  categories — for  example,  by 
eliminating  the  requirement  to  report 
home  improvement  loans,  or  by 
eUminating  the  portion  of  the  definition 
relating  to  how  a  lender  classifies  the 
loan.  Others  suggested  replacing  the 
existing  home  improvement  and 
refinancing  categories  with  a  single 
category  consisting  of  all  nonpurchase 
loans  secured  by  a  dwelling. 

The  Board  proposes  limited  changes 
to  the  home  improvement  category,  as 
discussed  below. 

Classification.  Regulation  C  defines  a 
home  improvement  loan  as  any  loan 
classified  as  such  by  the  lending 
institution  and  any  part  of  whose 
proceeds  are  to  be  used  for  the 
improvement  of  a  dwelling  or  the 
related  real  property.  This  definition 
was  intended  to  minimize  burden  by 
not  requiring  institutions  to  determine 
whether  a  loan  is  a  home  improvement 
loan  for  HMDA  purposes  if  the  loan  is 
classified  otherwise  by  the  institution. 
For  example,  a  lender  that  makes  home 
improvement  loans  on  an  installment 
basis,  and  classifies  them  as  installment 
loans  (without  differentiating  between 
home  improvement  loans  and  loans  for 
other  purposes)  is  not  required  to  report 
those  home  improvement  loans  under 
HMDA. 

The  resulting  data  have  proven  to  be 
of  limited  usefulness  to  examiners, 
communify  groups,  and  other  data 
users.  Institutions'  classification 
schemes  differ,  making  the  data 
inconsistent;  and  not  all  loans  for  home 
improvement  purposes  are  reported 
because  some  are  classified  as  other 
types  of  credit. 

The  Board  proposes  to  drop  the 
classification  test.  Instead,  lenders 
would  be  required  to  report  a  loan  as  a 
home  improvement  loan  if  any  part  of 
the  proceeds  is  to  be  used  for  home 
improvement,  regardless  of  how  the 
institution  classifies  the  loan.  In 
determining  whether  loan  proceeds  are 
intended  for  home  improvement 
purposes,  lenders  could  rely  on 
applicants'  statements,  and  would  not 
be  required  to  take  any  other  steps  to 
determine  the  purpose  of  the  loan.  For 
example,  a  lender  could  use  a  check-box 
on  a  loan  application  to  determine 
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whether  or  not  a  loan  is  intended  for 
home  improvement  purposes.  (See 
proposed  comment  4(a)(2)-l.) 

Redefining  home  improvement  loans 
as  proposed  would  increase  reporting 
burden  by  requiring  lenders  to  report  a 
larger  number  of  loans.  The  Board 
believes  that  this  compliance  burden  is 
justified  by  the  need  to  make  home 
improvement  loan  data  more  consistent, 
complete,  and,  therefore,  useful.  The 
Board  solicits  comment,  however,  on 
whether  the  benefits  of  the  proposed 
change  justify  the  added  biu-den. 

Home-equity  lines  of  credit.  If  a  home- 
equity  line  of  credit  is  to  be  used  for 
home  improvement  purposes,  an 
institution  currently  has  the  option  to 
report  the  amount  of  the  line  to  be  used 
for  those  purposes  as  a  home 
improvement  loan  or  not  to  report  credit 
lines  at  all.  Although  most  home-equity 
lines  are  used,  at  least  in  part,  for  home 
improvement  purposes,  some 
institutions  include  home-equity  credit 
lines  in  their  reported  home 
improvement  loan  data  while  others  do 
not.8 

To  improve  the  completeness  and 
comparability  of  data  when  lending 
proceeds  are  used  for  home 
improvement  purposes,  the  Board 
proposes  to  require  that  all  applications 
for  home-equity  lines  of  credit  be 
reported.  Also,  to  facilitate  comparisons 
between  the  markets  for  open-end 
home-equity  lines  and  closed-end  home 
improvement  loans — which  have 
distinct  demographic  characteristics — 
the  Board  proposes  that  the  two 
products  be  reported  separately. 
Accordingly,  the  Board  proposes  to 
exclude  home-equity  lines  of  credit 
from  the  definition  of  a  home 
improvement  loan,  and  to  place  them  in 
their  own  category. 

To  simplify  the  reporting  of  home- 
equity  lines,  and  to  make  reporting  more 
comparable  with  the  reporting  of  home 
improvement  loans,  institutions  would 
report  the  full  amount  of  a  credit  line, 
rather  than  seeking  to  ascertain  the 
amount  that  the  borrower  intends  to  use 
for  home  improvement  purposes.  The 
Board  solicits  comment  on  whether  this 
approach  would,  in  fact,  simplify 
reporting,  as  well  as  on  the  more  general 
question  of  whether  the  benefit  resulting 
from  the  proposed  changes  regarding 
home-equity  lines  of  credit  justify  the 
burden  that  would  result  from  them.  See 
section  203.4(a)(2)  and  Appendix  A, 
paragraphs  I.A.4.  and  I.A.6.,  below. 


■  See  Glenn  B.  Canner,  Thomas  A.  Durkin,  and 
Charles  A.  Luckett.  "Recent  Developments  in  Home 
Equilv  Lending,"  Federal  Reserve  Bulletin,  vol.  84 
(April  1998).  pp.  241-251. 


2(h)  Home  Purchase  Loan 

A  new  staff  comment  would  be  added 
to  clarify  that  if  an  institution  making  a 
first  mortgage  loan  also  makes  a  second 
mortgage  loan  that  finances  part  or  all 
of  the  borrower's  downpayment,  the 
institution  reports  each  loan  separately 
as  a  home  purchase  loan. 

2(i)  Manufactured  Home 

The  Board  proposes  to  add  a 
definition  of  "manufactured  home."  See 
the  discussion  under  section  4(a)(9), 
below,  regarding  additional  data  items 
relating  to  the  home  mortgage  lending 
market  in  general  and  the  subprime 
market  in  particular. 

2(j)  Metropolitan  Area 

Currently,  Regulation  C  defines 
"metropolitan  statistical  area"  or 
"MSA"  to  mean  a  metropolitan 
statistical  area  or  a  primary 
metropolitan  statistical  area,  as  defined 
by  the  U.S.  Office  of  Management  and 
Budget  (0MB).  OMB  is  in  the  process  of 
revising  the  standards  for  defining 
metropolitan  areas.  In  August  2000, 
OMB  published  a  notice  and  request  for 
comment  entitled  "Final  Report  and 
Recommendations  From  the 
Metropolitan  Area  Standards  Review 
Committee  to  the  Office  of  Management 
and  Budget  Concerning  Changes  to  the 
Standards  for  Defining  Metropolitan 
Areas"  (65  FR  51060  (August  22,  2000)). 
The  report  recommended  that  OMB 
adopt  a  new  concept  called  a  "core 
based  statistical  area"  (CBSA)  to  replace 
the  existing  metropolitan  statistical  area 
and  primary  metropolitan  statistical 
area  concepts.  CBSAs  would  be 
subdivided  into  two  categories, 
"micropolitan  areas,"  which  would  be 
defined  based  on  urban  cores  of  10,000 
to  49,999  population,  a^d  "metropolitan 
areas,"  based  on  urban  cores  of  50,000 
or  more  population.  The  report  further 
stated  that,  if  OMB  adopts  the 
recommended  standards,  the  first  areas 
to  be  designated  using  the  revised 
standards  and  Census  2000  data  could 
be  designated  in  2003. 

The  Board  proposes  to  replace  the 
term  "metropolitan  statistical  area"  with 
"metropolitan  area."  "Metropolitan 
area"  would  have  the  same  meaning  as 
"metropolitan  statistical  area"  does 
ciurently,  until  such  time  as  OMB 
adopts  and  implements  revised 
standards  for  metropolitan  areas:  at  that 
time,  the  term  would  refer  to  the  areas 
as  defined  in  the  revised  standards. 

2(k)  Refinancing 

Definition.  Regulation  C  requires  the 
reporting  of  refinancings  of  home 
purchase  and  home  improvement  loans. 
The  regulation  defines  a  refinancing  as 


a  loan  that  satisfies  and  replaces  an 
existing  obligation  by  the  same 
borrower. 

The  Board  has  adopted  several 
successive  approaches  to  determining 
whether  an  application  is  for  the 
refinancing  of  a  home  purchase  or  home 
improvement  loan.  At  one  time. 
Regulation  C  permitted  the  reporting  of 
refinancings  only  if  they  involved  an 
increase  in  the  outstanding  principal. 
This  approach  did  not  adequately  cover 
refinancing  activity,  such  as  rate-driven 
refinancings. 

For  some  years  thereafter.  Regulation 
C  provided  that  a  loan  was  covered  if 
the  balance  owed  on  the  existing  loan, 
plus  the  amount  of  new  money  for  home 
purchase  or  home  improvement 
purposes,  exceeded  half  of  the  total  new 
loan  amoimt.  But  lenders  found  this 
computation  burdensome — for  example, 
because  they  were  often  unable  to 
determine  the  portion  of  new  money 
used  for  the  specified  purposes.  These 
difficulties  also  impaired  the  accuracy 
and  consistency  of  the  data. 

To  facilitate  compliance.  Regulation  C 
currently  identifies  four  scenarios 
typical  of  the  refinancing  of  a  home 
purchase  or  home  improvement  loan.  It 
allows  lenders  to  select  fi-om  among 
them  in  deciding  on  which  refinancings 
to  report: 

(1)  The  exisUng  obligation  was  a  home 
purchase  or  home  improvement  loan,  as 
determined  by  the  lender  (for  example,  by 
reference  to  available  documents);  or 

(2)  The  applicant  states  that  the  existing 
obligation  was  a  home  purchase  or  home 
improvement  loan;  or 

(3)  The  existing  obligation  was  secured  by 
a  lien  on  a  dwelling;  or 

(4)  the  new  obligation  will  be  secured  by 
a  lien  on  a  dwelling. 

This  rule  eases  burden,  but  it 
generates  inconsistent  data  to  the  extent 
that  different  lenders  choose  different 
scenarios  to  determine  if  their 
refinancings  are  to  be  reported. 
Moreover,  it  is  impossible  for  the  data 
user  to  know  what  the  data  represent. 
The  proposed  rule  makes  it  more  likely 
that  the  HMDA  reporting  will  capture 
refinancings  of  loans  originally  for  home 
purchase  or  home  improvement. 

In  the  Advance  Notice,  the  Board 
solicited  comment  about  whether 
changes  to  the  refinancing  category 
would  produce  more  useful  data,  as 
well  as  whether  such  changes  could 
ease  compliance  burden.  A  number  of 
commenters  suggested  modifications. 
Some,  including  community  groups, 
federal  agencies,  and  others,  contended 
that  the  existing  definition  does  not 
result  in  the  collection  of  useful  data 
because  the  types  of  refinancings 
reported  can  vary  widely  from  one 


lender  to  another.  Several  financial 
institutions  suggested  dropping 
refinancings  fi-om  coverage  altogether. 
Others  suggested  permitting  only  those 
refinancings  to  be  reported  that  satisfy 
and  replace  home  purchase  or  home 
improvement  loans,  or  suggested 
replacing  the  home  improvement  and 
refinancing  categories  with  a  single 
category  consisting  of  all  nonpurchase 
loans  secured  by  a  dwelling. 

Based  on  the  public  comments  and  its 
own  analysis,  the  Board  proposes  to 
revise  the  definition  of  a  refinancing  for 
reporting  purposes.  A  refinancing 
would  be  defined  as  a  new  obligation 
satisfying  and  replacing  an  existing 
obligation  by  the  same  borrower,  where 
both  the  existing  obligation  and  the  new 
obligation  are  secured  by  a  lien  on  a 
dwelling.  The  proposed  definition 
would  reduce  the  incohsistency  of 
refinancing  data,  because  all  lenders 
would  report  using  a  single  two-pronged 
test. 

This  expanded  reporting  would  entail 
additional  burden  to  the  extent  that 
lenders  must  adopt  a  different  regimen 
for  identifying  covered  refinancings. 
The  Board  believes  that  the  increased 
burden  would  be  outweighed  by 
benefits  of  more  focused  coverage  and 
more  consistent  and  complete  data.  The 
Board  solicits  comment,  however,  on 
whether  the  proposed  change  strikes  the 
right  balance  between  benefit  and 
burden. 

In  addition,  the  Board  solicits 
comment  on  whether  the  definition 
should  include  not  only  refinancings 
where  the  existing  loan  was  a  dwelling- 
secured  loan,  but  in  addition 
refinancings  of  unsecured  debt,  as  long 
as  the  new  loan  is  dwelling-secured. 
Under  this  alternative,  for  example,  a 
lender  that  pays  off  a  consumer's 
existing  unsecured  loan  by  extending  a 
new,  dwelling-secured  loan  to  that 
consumer  would  report  the  new  loan. 

MECAs.  The  Board  is  not  proposing 
any  cheuiges  regarding  modification, 
extension,  and  consolidation 
agreements  (MECAs).  Several 
commenters  on  the  Advance  Notice 
suggested  that  the  Board  consider 
treating  certain  MECAs  as  refinancings 
under  Regulation  C.  MECAs  substitute 
for  traditional  refinancings  in  some 
states,  such  as  New  York  and  Texas,  to 
avoid  mortgage  recording  fees  and  taxes. 
Such  transactions  currently  are  not 
reported  because  they  do  not  meet  the 
definition  of  a  refinancing  (satisfaction 
and  replacement  of  an  existing  mortgage 
loan).  Some  commenters  suggested  that 
lenders  should  be  allowed  to  report 
MECAs  that  are  the  functional 
equivalent  of  a  refinancing. 


The  existing  definition  of  a 
refinancing  establishes  a  bright  line  test 
for  reportable  transactions,  by  defining 
refinancings  as  extensions  of  credit  that 
satisfy  and  replace  an  existing  loan. 
Covering  other  agreements  that  are 
"functionally  equivalent"  to 
refinancings  would  complicate  the 
application  of  this  test  by  requiring 
institutions  and  others  to  resolve 
innumerable  questions  about  whether 
particular  transactions  are  in  fact 
functionally  equivalent  to  refinancings. 
The  Board  believes  that  MECA  data  may 
be  useful  in  certain  instances,  but  that, 
under  the  existing  loan-classification 
scheme,  the  advantages  of  a  bright-line 
test  for  determining  whether  a 
transaction  should  be  reported — 
especially  in  reducing  compliance 
burden — outweigh  the  benefits  of 
additional  data  on  these  transactions. 
Moreover,  the  bright-line  test  benefits 
the  entire  industry,  whereas  the  benefits 
of  a  nde  adapted  to  MECAs  would  be 
confined  to  a  few  states.  Therefore,  the 
Board  does  not  propose  to  revise  the 
definition  of  refinancing  to  include 
MECAs. 

Section  203.4 — Compilation  of  Loan 
Data 

4(a)  Data  Format  and  Itemization 

Consistent  with  the  proposed 
revisions  regarding  the  definitions  of 
"home  improvement  loan," 
"refinancing,"  and  "home-equity  line  of 
credit,"  the  Board  proposes  to  revise  the 
introductory  material  in  section  203.4(a) 
so  that  it  refers  to  these  loan  types  as 
distinct  categories. 

4(a)(1)  Application  Date 

The  staff  commentary  would  be 
revised  (proposed  comment  4(a)(l)-5)  to 
clarify  that  the  date  an  institution 
receives  an  application  is  the  date  on 
which  it  or  its  agent  first  takes 
possession  of  a  completed  copy  of  the 
application. 

4(a)(2)  Type  and  Purpose  of  the  Loan 

See  the  discussion  of  home-equity 
lines  of  credit  under  section  2(f,  above. 

4(a)(5)  Type  of  Action  Taken  and  Date 

Counteroffers.  The  staff  commentary 
would  be  revised  to  clarify  that  an 
institution  must  report  a  denial  on  the 
original  terms  requested  by  the 
applicant  when  the  institution  makes  a 
counteroffer — such  as  an  offer  of  a 
different  amount  of  credit  from  the 
amount  requested — and  the  applicant 
does  not  accept  the  counteroffer  or  fails 
to  respond.  (See  comment  4(a)(5)-l.) 

Underwriting  conditions.  The  staff 
commentary  would  be  revised  to  clarify 
that  if  an  institution  issues  a  loan 


approval  subject  to  the  applicant's 
meeting  underwriting  conditions  and 
the  applicant  does  not  meet  them,  the 
institution  must  report  the  action  taken 
as  a  denial.  CurrenUy,  the  staff 
commentary  excludes  fit)m  this  rule  the 
situation  in  which  an  approval  is 
subject  to  "customary  conditions." 
Because  of  confusion  about  the  scope  of 
this  term,  and  the  impracticality  of 
making  it  precise  and  comprehensive, 
the  exclusion  is  being  deleted.  (See 
comment  4(a)(5)-4.) 

Other  matters.  As  part  of  the 
reorganization  of  the  regulation,  the 
Board  proposes  to  move  some  material, 
regarding  the  date  action  is  taken,  from 
Appendix  A  into  the  staff  commentary. 
See  proposed  comment  4{a){5)-7. 

4(a)(7)  Race  or  National  Origin 

See  Appendix  A,  paragraph  I.D.3., 
below,  regarding  changes  to  conform  to 
revised  OMB  guidance. 

4(a)(9)  Additional  Items 

The  Board  has  received  many 
suggestions  that  it  amend  Regulation  C 
to  require  lenders  to  report  additional 
data.  The  Board  believes  that  some  of 
the  suggested  additional  data  could  be 
useful  in  helping  the  pubUc  amd 
regulators  to  better  understand  mortgage 
lending  patterns,  particularly  in  the 
subprime  market,  and  in  enforcing  the 
fair  lending  laws.  Therefore,  the  Board 
proposes  amending  Regulation  C  to 
require  the  reporting  of  certain 
additional  data,  discussed  below.  This 
action  would  be  taken  pursuant  to  the 
Board's  authority  imder  section  305  of 
the  statute  to  adopt  new  provisions  to 
cany  out  the  act's  purposes. 

Annual  percentage  rate.  HMDA  data 
currentiy  include  no  information  on 
loan  pricing.  The  Board  proposes  to 
require  that  creditors  report  the  annual 
percentage  rate  (APR)  chained  on  a  loan. 

Information  about  the  APR  would 
permit  the  identification  of  subprime 
loans,  which  have  different 
characteristics,  such  as  denial  rates, 
from  other  home  mortgage  loans.  These 
data  may  also  help  the  public  and 
supervisory  agencies  identify  practices 
that  potentially  raise  fair  lending 
concerns  and  warrant  further 
investigation. 

Some  commenters  recommended  that 
the  Board  require  lenders  to  identify 
subprime  loans.  The  Board  believes, 
however,  that  disclosure  of  the  APR  vrill 
be  effective  in  identifying  subprime 
loans,  as  these  loans  typically  are  priced 
higher  than  other  loans.  Disclosure  of 
the  APR  would  also  impose  less  burden 
on  lenders,  given  the  lack  of  a  generally 
accepted  definition  of  a  subprime  loan. 
Similarly,  the  Board  has  not  adopted  the 
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recommendation  that  lenders  be 
required  to  report  the  interest  rate  and 
fees  on  a  loan.  The  Board  believes  that 
the  APR  is  a  better  measure  of  the 
overall  cost  of  credit  than  the  interest 
rate  and  fees  on  a  loan,  and  would 
impose  less  burden  on  lenders  than 
calculating  the  total  fees  on  a  loan. 

To  minimize  the  burden  imposed,  the 
requirement  to  report  the  APR  would 
apply  only  to  loans  that  are  covered  by 
the  Truth  in  Lending  Act  (TILA)  and  for 
which  the  lender  is  required  to  disclose 
the  APR  to  the  consumer.  (For  example, 
if  the  borrower  withdraws  an 
application  before  the  lender  is  required 
to  disclose  the  APR  under  Regulation  Z, 
the  lender  would  not  be  required  to 
report  the  APR  under  Regulation  C.)  The 
APR  must  be  calculated  and  disclosed 
by  the  lender  to  comply  with  TILA  in 
any  case,  although  software  changes 
would  be  required  to  capture  APR  data 
for  HMDA  reporting  purposes. 

Some  loans  covered  by  HMDA,  such 
as  loans  made  to  corporate  borrowers  or 
for  multifamily  properties,  would  not  be 
covered  by  the  reporting  requirement 
because  they  are  not  subject  to  TTLA.^ 

HOEPA  status.  Obtaining  information 
on  the  voliune  and  pattern  of  lending 
covered  under  HOEPA  would  be  useful 
for  better  imderstanding  the  mortgage 
market,  particularly  the  subprime 
market.  The  Board  proposes  to  require 
that  HMDA  reporters  indicate  whether  a 
loan  is  covered  by  the  HOEPA 
provisions  as  implemented  in 
Regulation  Z.  To  limit  the  burden 
imposed,  reporting  of  this  item  would 
be  required  only  for  the  same  loans  that 
would  be  subject  to  the  APR-reporting 
requirement  (loans  covered  by 
Regulation  Z  and  for  which  the  lender 
is  required  to  disclose  an  APR). 

Manufactured  home  status.  Currently, 
loans  to  purchase  mobile  and  other 
manufactured  homes  are  reported 
together  with  loans  to  piuchase  site- 
built  or  other  types  of  housing.  The 
Advance  Notice  solicited  conunent  on 
whether  the  Board  could  improve  the 
usefulness  of  the  HMDA  data  by 
requiring  reporters  to  identify 
transactions  involving  mobile  homes. 
(The  Advance  Notice  referred  to 
"mobile  homes,"  which  are  a  type  of 
manufactiued  home.  This  proposal 
employs  the  broader  term.) 

Many  commenters — including  the 
federal  agencies  charged  with  enforcing 
the  fair  lending  laws — believed  that  the 


8  TILA  disclosure  requirements  apply  only  to 
loans  to  consiuners  for  p>ersonal,  family,  or 
household  purposes:  therefore,  commercial  loans 
are  excluded.  In  addition,  several  other  types  of 
credit,  such  as  public  utility  credit,  securities 
credit,  and  credit  over  S25,000  not  secured  by  a  lien 
on  a  dwelling,  are  exempted  firom  TILA. 


Board  should  require  creditors  to 
distinguish  loans  and  applications  that 
involve  manufactiu^d  homes  from  other 
transactions.  These  commenters 
contended  that  such  a  requirement 
would  further  HMDA's  purpose  of 
providing  the  public  with  data  useful  in 
identifying  possible  discriminatory 
lending  patterns  and  in  enforcing 
antidiscrimination  statutes. 
Manufactiu'ed  home  loans  are  t3rpically 
underwritten  differently  from  other 
home  mortgage  loans  and  have  different 
denial  rates.  So  distinguishing 
manufactured  home  transactions, 
conunenters  believed,  would  help  those 
analyzing  HMDA  data  to  determine 
whether  a  lender's  high  denial  rates  are 
due  to  its  focus  on  manufactured  home 
lending  rather  than  to  some- potentially 
unlawful  practice.  Other  commenters — 
such  as  financial  institution  trade 
associations — opposed  distinguishing 
transactions  involving  manufactured 
homes. 

Based  on  the  comments  and  on  its 
own  analysis,  the  Board  proposes  to 
require  that  creditors  identify 
manufactured  home  loans  and 
applications.  The  proposal  would 
identify  these  loans  by  using  a  widely 
imderstood  definition  that  appears  in 
the  Department  of  Housing  and  Urban 
Development  (HUD)  regulation  that 
establishes  construction  and  safety 
standards  for  manufactiued  homes. 

Solicitation  of  comment  on  certain 
data  collections  not  pmposed.  The 
Board  solicits  comment  on  whether  it 
should  consider  requiring  the  collection 
of  three  items  that  are  discussed  below. 
Their  collection  is  not  proposed  at  this 
time 

Denial  Reasons.  The  statute  permits, 
but  does  not  require,  a  financial 
institution  to  report  the  reasons  why  a 
loan  application  was  denied.  Regulation 
C  similarly  gives  institutions  the  option 
to  report  this  information,  although 
imder  section  305  the  Board  could  make 
such  reporting  mandatory. 

Institutions  supervised  by  the  Office 
of  the  Comptroller  of  the  Currency  and 
the  Office  of  Thrift  Supervision  must 
report  denial  reasons  under  those 
agencies'  rules.  For  institutions  not 
required  to  report  reasons  for  denial,  the 
level  of  reporting  has  varied  widely  by 
supervisory  agency.  For  example,  in 
1999,  denial  reasons  were  reported  for 
approximately  77  percent  of  the  loan/ 
application  register  entries  for  denied 
loans  submitted  to  the  Federal  Deposit 
Insiuance  Corporation  and  for 
approximately  64  percent  of  the  entries 
for  denied  loans  submitted  to  the  Board. 
By  contrast,  about  34  percent  of  the 
entries  for  denied  loans  reported  to 
HUD  included  denial  reasons. 


Most  commenters  who  addressed  this 
issue — including  several  financial 
institutions,  one  banking  trade 
association,  regulatory  agencies,  and 
civil  rights  and  community  groups — 
supported  requiring  all  institutions 
covered  by  HMDA  to  report  reasons  for 
denial.  These  commenters  argued  that 
requiring  such  reporting  would  facilitate 
the  identification  of  potential 
discrimination,  and  that  all  lending 
institutions  should  be  subject  to  the 
same  rules.  They  pointed  out  that 
reporting  denial  reasons  in  all  cases 
would  allow  better  comparison  of  data 
from  different  lenders.  "They  also 
contended  that  reporting  denial  reasons 
would  not  be  burdensome,  because 
lenders  ciurently  must  provide  the 
reasons  to  applicants  under  the  Equal 
Credit  Opportunity  Act  and  Regulation 
B  (or  at  least  inform  them  of  their  right 
to  know  the  reasons). 

Some  commenters — primarily 
financial  institutions — opposed 
mandatory  reporting.  These  commenters 
maintained  that  denial  reasons  are  not 
a  reliable  fair  lending  indicator  because 
they  may  oversimplify  the  reasons  for  a 
credit  decision.  Thus,  these  commenters 
contended,  users  of  the  HMDA  data 
could  be  led  to  believe  that 
discrimination  exists  when  in  fact  it 
does  not.  Some  commenters  also 
opposed  mandatory  reporting  on  the 
basis  of  cost  and  burden;  others  argued 
that  the  requirement  is  luuiecessary, 
since  examiners  can  obtain  denial 
reasons  from  loan  files. 

Based  on  the  comments  and  on  its 
own  initial  analysis  of  the  benefit  and 
burden  of  collecting  and  reporting 
denial  reasons,  the  Board  does  not 
propose  to  require  reporting  of  denial 
reasons  under  Regulation  C.  The  Board 
requests  comment,  however,  on  the 
value  of  requiring  these  data,  relative  to 
the  burden  that  would  be  imposed  on 
lenders. 

Loan-to-Value  Ratio/Appraised 
Value.  In  the  Advance  Notice,  the  Board 
requested  comment  on  whether  the 
appraised  value  of  the  property  that 
secures  a  loan  should  be  reported.  Some 
commenters,  primarily  community 
groups,  supported  requiring  lending 
institutions  to  report  appraised  value,  or 
related  information  such  as  LTV,  noting 
that  such  information  could  assist  in 
identifying  discriminatory  practices  in 
the  performance  and  use  of  appraisals. 
Commenters  stated  that  appraisals  have 
a  significant  role  in  credit  decisions 
affecting  low-income  communities,  and 
that  discrimination  involving  appraisals 
remains  ^difficult  to  dociunent. 

The  majority  of  commenters  who 
addressed  the  issue — and  almost  all  the 
financial  institutions  that  addressed  it — 


opposed  a  requirement  to  report  either 
appraised  value  or  LTV  ratio, 
maintaining  that  the  data  would  not  be 
comparable,  and  thus  not  useful,  due  to 
the  many  different  methods  used  for 
determining  property  value. 
Commenters  also  argued  that  reporting 
appraised  value  is  uimecessary  because 
examiners  can  get  the  information  from 
loan  files;  that  appraised  value  would 
not  provide  a  reliable  indicator  of 
possible  credit  discrimination  because 
many  other  factors  enter  into  a  credit 
decision;  and  that  collection  and 
reporting  for  appraised  value  would  add 
cost  and  burden  to  HMDA  compliance. 
Commenters  noted  that  the  information 
could  not  be  reported  in  many 
instances;  for  example,  a  loan 
application  may  be  denied  or 
withdrawn  before  an  appraisal  is 
conducted. 

The  Board  solicits  comment  on  the 
relative  merits  of  requiring  that  lenders 
report  LTV  or  appraised  value,, in  light 
of  the  potential  burden  imposed  on 
institutions. 

Identity  of  Parent  Company. 
Regulation  C  previously  required 
HMDA  reporters  to  indicate  the  name  of 
any  parent  company  on  the  Transmittal 
Sheet.  The  requirement  was  eliminated 
a  few  yeeirs  ago  as  part  of  a  set  of 
amendments  to  the  regulation;  at  the 
time,  the  Board  noted  that  the  change 
would  reduce  burden,  and  that  data 
users  could  ascertain  the  reporting 
institution's  parent  from  National 
Information  Center  (NIC)  data.  63  Fed. 
Reg.  52140  (September  30,  1998). 

Many  users  of  HMDA  data  clearly 
find  it  useful  to  have  information  on 
parent-subsidiary  relationships 
included  in  HMDA  data,  rather  than 
available  only  in  a  separate  database. 
Although  the  additional  reporting 
biuden  imposed  by  the  suggested 
requirement  would  likely  be  minimal, 
there  is  another  way  tp  make  data  on 
parent-subsidiary  relationships 
available  without  requiring  any 
additional  reporting.  Board  staff,  in  the 
coiorse  of  processing  reported  HMDA 
data  to  produce  the  public  disclosiu^s, 
could  add  parent-subsidiary  information 
based  on  NIC  data.  Although  this  option 
would  increase  the  processing  cost  for 
the  agencies  slightly,  it  would  avoid 
increasing  reporting  requirements  for 
lending  institutions,  and  would  likely 
produce  significantly  more  acciu-ate  and 
complete  information  on  parent- 
subsidiary  relationships.  The  Board 
requests  comment  on  the  comparative 
benefit  and  biuden  of  requiring 
institutions,  rather  than  tbe  agencies,  to 
provide  these  data. 


4(b)  Collection  of  Data  on  Race  or 
National  Origin,  Sex,  and  Income 

4(b)(2)  Optional  Collection 

Regulation  C  ciurently  provides,  in 
accordance  with  the  statute,  that 
depository  institutions  with  assets  on 
the  preceding  year-end  of  $30  million  or 
less  may,  but  need  not,  collect  the  data 
on  applicants'  race  or  national  origin, 
sex,  and  income.  Also  in  accordance 
with  the  statute.  Regulation  C  entirely 
exempts  from  coverage  a  depository 
institution  with  total  assets  on  the 
preceding  year-end  at  or  below  the 
threshold  set  annually  by  the  Board 
based  on  changes  in  the  Consumer  Price 
Index  for  Urban  Wage  Earners  and 
Clerical  Workers.  In  1999,  the  Board  set 
this  threshold  at  $30  million  for  data 
collection  in  2000. 

Thus,  institutions  with  assets  of  less 
than  $30  million  are  now  exempt  not 
only  from  collecting  certain  types  of 
data,  but  from  the  entire  regulation.  The 
more  limited  exemption  is  superfluous; 
the  Board  proposes  to  delete  it. 

4(d)  Excluded  Data 

4(d)(3)  Temporary  Financing 

The  Board  is  not  proposing  any 
change  to  this  provision. 

Reporting.  Regulation  C  generally 
does  not  permit  lenders  to  report 
temporary  financing.  Rather  than 
defining  temporary  financing, 
Regidation  C  provides  illustrations, 
such  as  bridge  and  construction  loans. 
While  data  about  some  of  these  loans 
are  captxired  when  a  loan  is  converted 
to  permanent  financing,  some  persons 
have  expressed  concern  that 
construction-onfy  loans  are  not  being 
reported.  Also,  some  institutions  have 
requested  that  Regulation  C  include  a 
general,  precise  definition  of  temporary 
financing. 

The  Advance  Notice  solicited 
comment  on  the  usefulness  of  data  on 
construction  lending  and  the  burden  of 
collecting  such  data.  A  few  commenters, 
including  commimity  groups,  believed 
the  data  would  be  useful  and 
encouraged  coverage.  These 
commenters  noted  that  some 
institutions  offer  only  construction 
loans  and  do  not  provide  permanent 
financing.  These  institutions  are  thus 
xmable  to  report  significant  portions  of 
their  home  lending  activity. 

The  majority  of  commenters  on  this 
issue,  however,  believed  that  reporting 
construction  lending  generally  would  be 
duplicative  because  much  of  the  same 
data  would  be  captiu«d  when  the 
permanent  loan  is  reported.  Some 
conunenters  also  expressed  concern 
about  the  difficulty  of  reporting  the 
required  property  location  information 


for  properties  that  may  lack  street 
addresses  at  the  construction  phase. 

The  Board  is  not  proposing  to  cover 
construction  loans  or  other  temporary 
financing.  In  some  cases,  the  data  woidd 
not  be  duplicative — such  as  where  a 
lender  originates  construction  loans  but 
does  not  offer  permanent  financing.  But 
these  instances  appear  to  be  relatively 
few.  Imposing  additional  burden 
industry  wide  would  not  be  justified. 

Time  period.  The  Advance  Notice  also 
requested  comment  on  whether  the 
regulation  should  define  "temporary 
loans"  in  terms  of  a  time  period.  Some 
commenters  suggested  various  periods, 
ranging  from  no  more  than  one  year  to 
three  or  more  years.  Others  supported 
leaving  tbe  term  defined  by  example.  In 
the  absence  of  any  generally  accepted 
timeframe  for  "temporary  financing," 
the  Board  is  not  proposing  a  "bright- 
line"  definition.  Instead,  the  regulation 
will  continue  to  offer  examples — such 
as  construction  financing. 

4(d)(6)  Purchased  Loans 

Rranch  acquisition.  HMDA  requires  . 
institutions  to  report  all  loans  that  they 
piuxihase,  including  loans  piu-chased  in 
bulk.  Under  the  authority  conferred  by 
Section  305  of  the  statute,  the  Board  has 
excluded  loans  acquired  through  a 
merger  or  acquisition  from  the  reporting 
requirements  of  Regulation  C.  See  60  FR 
63996  (December  11,  1995). 

The  Advance  Notice  solicited 
comment  on  whether  HMDA  data  for 
loans  piuchased  as  part  of  a  branch 
acquisition  are  useful  or  whether  the 
exclusion  currently  allowed  for  loans 
obtained  through  a  merger  should  be 
extended  to  such  loans.  Most 
commenters  who  addressed  this  issue — 
primarily  financial  institutions — 
believed  the  data  would  not  be  useful 
and  need  not  be  reported.  These 
commenters  argued  that  the  purchase  of 
a  loan  as  part  of  a  branch  acquisition, 
like  the  piuxhase  of  loans  as  part  of  a 
merger,  is  not  primarily  a  credit 
decision  but  rather  is  incidental  to  an 
investment  decision — in  this  case,  to 
acquire  the  branch.  These  commenters 
also  contended  that  such  reporting  is 
burdensome.  Some  commenters, 
including  conunimity  groups  and  a  few 
financial  institutions,  lu^ed  the  Board 
not  to  expand  the  merger  exception 
because  doing  so  would  reduce  the 
publicly  available  data  about  creditors' 
loan  acquisitions. 

Based  on  the  comments  and  its  own 
analysis,  the  Board  proposes  to  exclude 
loans  purchased  as  part  of  a  branch 
acquisition  from  HMDA's  reporting 
requirements.  A  "branch  acquisition" 
entails  the  piuchase  of  all  the  assets  and 
liabilities  of  a  branch  of  a  depository 
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institution;  it  need  not  involve  the 
purchase  of  the  branch's  physical 
facilities.  Loans  purchased  as  part  of  a 
branch  asset  sale  (not  including  sale  of 
the  branch's  liabilities)  would  continue 
to  be  reported. 

Bulk  purchases.  The  Board  is  not 
proposing  any  change  regarding  bulk 
pvuchases.  A  number  of  conunenters  on 
the  Advance  Notice  proposed  excluding 
loans  acquired  through  bulk  purchases 
from  the  reporting  requirements. 
However,  unlike  mergers  and  branch 
acquisitions,  which  are  transactions 
driven  by  a  niunber  of  factors,  bulk 
purchases  typically  are  baised  on  a  credit 
analysis  of  the  portfolio  being  sold. 
Excluding  bulk  purchases,  therefore, 
would  result  in  the  loss  of  data  useful 
in  determining  whether  institutions  are 
serving  the  housing  needs  of  their 
communities.  Accordingly,  the  Board  is 
not  proposing  to  exclude  bulk 
piuY:hases. 

Purchase  of  "seasoned  loans. "  The 
Board  is  not  proposing  any  changes 
regarding  the  purchase  of  "seasoned 
loans."  The  Advance  Notice  solicited 
comment  on  whether  other  revisions 
regarding  purchased  loans  could 
improve  data  quality  and  reduce 
burden.  The  Advance  Notice  referred 
specifically  to  the  possible  exclusion  of 
seasoned  loans — such  as  those 
originated  more  than  one  or  two  years 
before  the  yeeir  being  reported  on. 
Several  commenters,  including  financial 
institutions  and  trade  associations, 
recommended  excluding  loans  that  had 
been  originated,  for  example,  more  than 
six  months,  one  year,  or  two  years  prior 
to  purchase.  These  commenters 
contended  that  purchasing  such  loans 
does  not  reflect  credit  decisions  by  the 
acquirer,  but  rather  decisions  to 
pxuxihase  assets.  They  noted  that 
reporting  such  loans  was  burdensome 
since  data  may  be  incomplete  and 
difficult  to  locate. 

Other  commenters  believed  that 
seasoned  loans  should  be  reported. 
These  commenters  (including  financial 
institutions  and  community  groups) 
noted,  for  example,  that  certain 
programs  prohibit  the  sale  of  loans 
before  one  or  two  years  have  passed — 
in  order  to  ensure  the  loans  are 
performing.  Some  commenters 
expressed  concern  that  institutions 
would  no  longer  receive  positive 
consideration  for  piux:hases  of  these 
loans  under  the  CRA,  which  could 
reduce  the  loans'  marketability.  Certain 
conunenters  believed  that  the  burden  of 
tracking  seasoned  loans  in  order  to 
exclude  them  could  outweigh  the 
benefits  of  lessened  reporting 
requirements. 


Based  on  the  comments  and  on 
further  analysis,  the  Board  believes  that 
data  on  loan  purchases  generally, 
including  seasoned  loans,  are  useful  in 
evaluating  an  institution's  mortgage 
lending  activity.  The  Board  therefore 
does  not  propose  to  exclude  seasoned 
loans  from  the  reporting  requirements. 

Section  203.5 — Disclosure  and 
Reporting 

5(b)  Public  Disclosure  of  Statement 

The  regulation  requires  that  a 
financial  institution  make  its  disclosure 
statement  available  to  the  public,  under 
certain  circvunstances,  within  a 
specified  number  of  "business  days."  A 
paragraph  would  be  added  to  the  staff 
conunentary  to  clarify  that  for  this 
purpose  a  "business  day"  is  any 
calendar  day  other  than  a  Satxu'day, 
Sunday,  or  legal  public  holiday.  [See 
proposed  comment  5(b)-l.) 

5(f)  Loan  Aggregation  and  Central 
Depositories 

As  part  of  the  reorganization  of  the 
regulation,  material  on  loan  aggregation 
and  central  depositories  that  now 
appears  in  section  203.1 — "Authority, 
purpose,  and  scope" — would  be  moved 
to  section  203.5,  as  paragraph  (f). 

Section  203.6 — Enforcement 

As  part  of  the  reorganization  of  the 
regulation,  material  from  the  staff 
conmientary  (see  comments  4(a)-l  and 
6(b)-l)  would  be  moved  to  this  section 
of  the  regulation.  This  material  clarifies 
that  certain  actions  do  not  violate  the 
act  or  regulation. 

IV.  Appendix  A 

The  Board's  proposed  reorganization 
of  the  regulation  entails  non-substantive 
revisions  of  Appendix  A,  such  as 
redesignating  several  provisions.  The 
Board  also  proposes  certain  substantive 
changes  that  would  conform  Appendix 
A  to  proposals  discussed  above. 

I.  Instructions  for  Completion  of  Loan/ 
Application  Register 

A.  Application  or  Loan  Information 
4.  Purpose 

Code  5 — Home-equity  line  of  credit.  The 
Board  is  proposing  to  add  a  code  identifying 
home-equity  lines  of  credit.  See  discussion 
under  section  2(f),  above. 

Code  6 — Manufactured  home.  The  Board  is 
proposing  to  add  a  code  for  loans  and 
applicaUons  involving  manufactured  homes. 
See  the  discussion  of  "Manufactured  home 
status"  under  section  4(a)(9),  above.  A 
reporting  entity  would  use  this  code  in 
addition  to  any  other  code  identifying  the 
purpose  of  the  transaction.  For  example,  an 
application  to  purchase  a  single-family 
manufactured  home  would  be  coded  as  "1, 
6." 


6.  Loan  Amount 

The  Board  proposes  to  require  institutions 
to  report  the  full  amount  of  home-equity 
credit  lines.  See  discussion  under  section 
2(f),  above. 

C.  Property  Location 

Coordination  with  the  CRA.  Appendix  A 
provides  guidance  to  institutions  that  report 
data  under  the  CRA  regarding  the  reporting 
of  property-location  information  for  loans 
located  outside  the  metropolitan  areas  where 
those  lenders  have  offices.  In  response  to 
inquiries  from  lenders,  the  Board  proposes  to 
clarify  this  guidance,  without  changing  it 
substantively. 

These  lenders  must  report  the  metropolitan 
area,  state,  and  county  where  the  property  is 
located.  In  general,  they  must  also  report  the 
census  tract.  However,  if  the  property  is 
located  in  an  untracted  area,  they  may  report 
either  "NA"  or  the  block  numbering  area 
instead  of  census  tract  information;  and  if  the 
property  is  located  in  a  county  with  a 
population  of  30,000  or  less,  a  lender  may 
report  either  "NA"  or  the  census  tract 
number. 

Requests  for  preapproval.  The  Board  is 
proposing  explicitly  to  include  certain 
requests  for  preapproval  in  the  definition  of 
an  "application"  for  credit.  See  section  2(b), 
above.  Since  these  requests  would  not 
include  data  on  property  location,  the  Board 
proposes  to  clarify  that  lenders  may  report 
"NA"  in  the  property  location  fields 
associated  with  requests  for  preapproval. 

D.  Applicant  Information — Race  or  National 
Origin,  Sex,  and  Income 

3.  Race  or  National  Origin  of  Borrower  or 
Applicant 

The  Office  of  Management  and  Budget 
(OMB)  has  revised  its  "Standards  for 
Maintaining,  Collecting,  and  Presenting 
Federal  Data  on  Race  and  Ethnicity."  The 
revised  standards  prescribe  five  racial 
designations:  American  Indian  or  Alaska 
Native,  Asian,  Black  or  African  American, 
Native  Hawaiian  or  Other  Pacific  Islander, 
and  White.  For  data  on  ethnicity,  the 
standards  provide  for  data  on  whether 
individuals  are  Hispanic  or  Latino,  or  do  not 
fall  within  this  category.  62  Fed.  Reg.  58782 
(October  30,  1997).  The  standards  require 
that  respondents  be  offered  the  option  of 
selecting  one  or  more  designations. 

Federal  agencies  use  these  OMB  standards 
when  racial  and  ethnic  data  are  collected  by 
means  of  respondent  self-identification  or  by 
observers.  The  Bureau  of  the  Census  uses 
these  standards,  for  example,  in  its  decennial 
and  other  data  collections. 

The  Board  proposes  to  revise  Regulation  C 
to  conform  to  the  revised  OMB  standards. 
The  Board  is  also  proposing  to  continue 
permitting  institutions  to  report  that  race  and 
ethnicity  data  were  not  provided  by  an 
applicant  in  a  mail  or  telephone  application, 
or  that  such  data  are  not  applicable — for 
example,  in  connection  with  a  locm  to  a 
corporation  rather  than  to  a  natural  person. 

5.  Income 

The  Board  is  not  proposing  any  changes 
regarding  the  reporting  of  applicant  income. 

Section  203.4(a)(7)  of  Regulation  C 
provides  that  an  institution  must  report  the 


"gross  annual  income  relied  upon  in 
processing  the  application"  on  its  loan/ 
application  register.  In  some  instances, 
institutions  make  credit  decisions  based  only 
on  the  portion  of  an  applicant's  income 
necessary  for  the  applicant  to  qualify  for  a 
loan  (such  as  the  applicant's  earned  income), 
rather  than  on  the  applicant's  total  annual 
income  from  all  sources. 

CRA  examiners  evaluate  a  large  retail 
institution's  CRA  performance  in  part  based 
on  the  number  and  amount  of  home 
mortgages  (as  reported  under  HMDA)  that  the 
institution  makes  to  low-,  moderate-,  middle- 
,  and  upper-income  individuals.  12  CFR 
228.22(b)(2)(iii)  and  (3)(i).  The  CRA 
regulations  define  these  income  categories 
based  on  the  median  family  income  for  an 
area,  which  is  calculated  using  gross  annual 
income.  If  an  institution  reports  only  part  of 
an  applicant's  income  on  its  loan/application 
register,  the  applicant  may  appear  to  be  in  an 
income  category  that  is  lower  than  the 
applicant's  actual  income  category,  thus 
misstating  the  lender's  CRA  performance. 

Changing  Regulation  C,  however,  would 
impose  significant  burden  on  institutions, 
many  of  which  are  not  subject  to  CRA.  It  is 
unclear  whether  the  difference  between 
income  relied  upon  and  total  annual  income 
is  large  enough  to  have  a  material  impact  on 
an  assessment  of  an  institution's  CRA 
performance.  The  Board  believes  that  given 
this  lack  of  information,  imposing  additional 
burden  on  institutions  is  not  warranted. 

G.  Other  Data 

The  Board  proposes  to  add  fields  regarding 
the  APR  and  HOEPA  status.  See  the 
discussion  under  section  4(a)(9),  above,  of 
additional  items  proposed  for  data  collection. 

Fonn  of  Transmittal  Sheet.  The  form  of 
transmittal  sheet  that  accompanies  the  loan/ 
application  register  currently  calls  for  the 
telephone  and  facsimile  numbers  of  the 
reporting  institution,  but  not  for  the  e-mail 
address.  The  Board  proposes  to  require  the 
insUtution  to  provide  its  e-mail  address,  if 
one  exists,  on  the  transmittal  sheet,  for  use 
in  contacting  the  financial  institution. 


V.  Appendix  B 

Appendix  B  would  be  revised  to 
clarify  that  if  an  application  is  made 
entirely  by  telephone,  the  reporting 
institution  is  permitted,  although  not 
required,  to  request  data  on  race  or 
national  origin  and  sex.  (Lenders  are 
reminded,  however,  that  these  data 
must  be  requested  when  an  application 
is  taken  over  the  Internet.)  This 
clarification  makes  explicit  the  Board's 
longstanding  views  on  this  issue.  Other 
changes  would  reflect  the  revised  OMB 
guidance  discussed  above. 

VI.  Reorganization  of  the  Regulation 

Currently,  formal  guidance  for 
compliance  with  HMDA  is  contained  in 
Regulation  C,  in  the  instructions  for 
completing  the  loan/application  register 
(Appendix  A  to  the  regulation),  in  the 
instructions  for  the  collection  of  certain 
applicant  data  (Appendix  B),  and  in  the 
staff  commentary.  Informal  guidance  is 
provided  in  the  FFIEC's  "A  Guide  to 
HMDA  Reporting:  Getting  It  Right!" 
Compliance  officers  and  other 
conunenters  have  expressed  concern 
about  having  to  consult  several  sources 
to  locate  a  requirement  or  interpretation 
dealing  with  a  particular  issue. 

The  Advance  Notice  solicited 
comment  on  the  benefit  of  incorporating 
all  of  the  interpretive  materials  into  the 
commentary,  reducing  the  instructions 
in  Appendix  A  to  code  descriptions, 
and  reorganizing  the  material  within  the 
regulation.  These  changes  were 
supported  by  most  of  the  commenters 
that  addressed  them — including  both 
data  reporters  and  data  users.  They 
believed  that  a  reorganization  would 
make  the  regulation  easier  to 
understand  and  decrease  possible 
misinterpretations  by  reporters  and 
others.  For  these  commenters,  the 


benefits  of  simplification  outweighed 
the  burden  of  learning  a  new  system  of 
organization. 

Several  financial  institutions  opposed 
any  changes.  They  considered 
Regidation  C  easy  to  understand  and 
expressed  concern  that  the  benefits  of 
reorganization  did  not  justify  the  burden 
of  releaming  the  regulation.  A  few 
commenters  recommended  streamlining 
the  reporting  requirements,  rather  than 
the  interpretive  material,  to  reduce 
burden. 

Based  on  the  comments  and  its  own 
analysis,  the  Board  has  reorganized  the 
regulation  and  commentary,  eliminated 
redundant  provisions,  revised  the 
instructions  to  make  reporting  easier, 
and  made  other  changes — such  as 
rewording  some  provisions — so  that  the 
regulation  becomes  easier  to  use. 

The  cross-references  to  Appendix  A 
in  the  staff  commentary  would  be 
deleted;  they  would  be  unnecessary  in 
view  of  the  simplification  and 
reorganization  of  Appendix  A.  "A  Guide 
to  HMDA  Reporting:  Getting  It  Right!" 
will  continue  to  be  published,  in  a 
format  reflecting  the  reorganized 
regulation. 

Provisions  of  the  regulation, 
appendices,  and  commentary  are 
redesignated  as  indicated  in  the  tables 
below.  The  first  five  tables  identify 
redesignated  provisions  in  the  first  five 
sections  of  the  regulation  and  in  the 
corresponding  paragraphs  of  the  staff 
commentary;  the  sixth  and  seventh 
tables  identify  redesignated  provisions 
in  Appendices  A  and  B.  While  the 
tables  present  a  substantially  complete 
summary  of  the  proposed 
reorganization,  they  should  not  be  used 
as  a  substitute  for  a  detailed  comparison 
of  the  proposal  with  the  existing 
regulation. 


Table  1.— Section  203.1— Authority,  Purpose,  and  Scope 


Current 


Commentary  203.1(c)-2,  3,  4 

Commentary  203.1  (c)-5  

Commentary  203.1  (c)-6  

Commentary  203.1  (c)-7  

Commentary  203.1  (c)-8  

Commentary  203.1  (c)-9  

Commentary  203.1  (c)-10  

Commentary  203.1  (c)-11   

Commentary  203.1  (c>-1 2  

Regulation  203.1(d) 


Proposed 


Regulation  203.2(k) 
Commentary  203.1(c)-2 
Commentary  203.1(c)-3 
Commentary  203.1(c)-4 
Commentary  203.1(c)-5 
Commentary  203.1(c)-6 
Commentary  203.1(c)-7 
Commentary  203.1(c)-8 
Commentary  203.1(c)-9 
Regulation  203.5(f) 


Table  2.— Section  203.2 — Definitions 


Current 

Regulation  203.2(f) 

Regulation  203.2(g) 

Regulation  203.2(h) 

Commentary  203.2(e)-1  .v 


Proposed 


Regulation  203.2(g) 
Regulation  203.2(h) 
Regulation  203. 2(j) 
Commentary  203.2(e>-5 
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Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 
Commentary 


203.4(a)-1  .... 

203.4(a)(2)-1 

203.4(a)(3>-1 

203.4<a)(3)-2 

203.4(a)(4)-3 

203.4(a)(4M 

203.4(dH   ■  - 


Regulation  203.5(a) 

Regulation  203.5(b)(1)  ... 
Regulation  203.5(b)(2)  ... 
Commentary  203.5(a)-1 
Commentary  203.5(a)-2 


Table  2.— Section  203.2— Definitions— Continued 


Current 


Commentary  203.2(e)-2 
Commentary  203.2(f)-1 
Commentary  203.2(f)-2 
Commentary  203.2(f)-3 
Commentary  203.2(f)-4 
Commentary  203.2(f)-5 
Commentary  203.2(f)-6 
Commentary  203.2(f)-7 
Commentary  203.2(f)-8 
Commentary  203.2(g)-6 


Proposed 


Commentary  203.2(e)-6 

Deleted 

Commentary  203.4(a)(2)-1 

Deleted 

Deleted 

Commentary  203.2(g>-1 

Commentary  203.2(g)-2 

Commentary  203.4(g)(4)-2 

Commentary  203.2(g)-3 

Deleted 


Table  3.— Section  203.3— Exempt  Institutions 


Current 

Regulation  203.3(a)(1)  

Regulation  203.3(a)(2)  „ 

Regulation  203.3(b) 

Regulation  203.3(c)(1)  

Regulation  203.3(c)(2)  

Commentary  203.3(a)-1  

Commentary  203.3(a)-2  

Commentary  203.3(a)-3  

Commentary  203.3<a)-4  


Proposed 


Regulation  203.2(e)(1) 
Regulation  203.2(e)(2) 
Regulation  203.3(a) 
Commentary  203.2(e)-1 
Regulation  203.3(b) 
Commentary  203.2(e)-1 
Commentary  203.2(e)-2 
Commentary  203.2(e)-3 
Commentary  203.4(c)-1 


Table  4.— Section  203.4 — Compilation  of  Loan  Data 


Current 


Proposed 


Regulation  203.6(b)(3) 

Commentary  203.2(g)--4 

Deleted 

Commentary  203.4(a)(3)-1 

Deleted 

Commentary  203.4(a)(4>-3 

Deleted 


Table  5.— Section  203.5— Disclosure  and  Reporting 


Current 


Proposed 


Regulation  203.5(a)(1) 
Regulation  203.5(b)(2) 
Regulation  203.5(b)(3) 
Commentary  203.5(a)-4 
Commentary  203.5(a)-5 


Table  6.  Appendix  A 


Current 

I.A  

I.B  

I.C 

I.D 

I.E  

I.F  

II.A  

II.B  

lie  

II. D 

MB 

III.A  

III.B  

MIC  

III.D.1  " 

III.D.I.a 


Proposed 


Deleted 

Deleted 

Deleted 

Deleted 

Regulation  203.5(a)(2) 

Regulation  203.3(a)(3) 

Commentary  203.5(a)-1 

Commentary  203.5(a)-2 

Commentary  203.5(a)-3 

Commentary  203.5(a)-3 

Regulation  203.4(a)(8) 

Deleted 

Commentary  203.5(a)-6 

Commentary  203.5(a)-7 

Regulation    203.5(b)(1) 

mentary  203.5(b)-1 
Regulation  203.5(b)(3) 


and    (2);    Com- 
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Table  6.  Appendix  A— Continued 

Current 

III.D.I.b 

III.D.2  : 

III.E.1  

III.E.2 

III.E.3  

III.F.1   

III.F.2  

IV.A.1  

IV.A.2 

IV.A.3 ; 

IV.A.4 

IV.A.5 • 

IV.B 

V.A.I ZZZZZZZZZZZZZ'Z 

V.A.2 

V.A.3 

V.A.4 ■""•■ 

V.A.5 ZZZZZZZ'ZZZ'Z 

V.A.6 

V.A.7 

V.A.8 " 

V.B.I  

V.B.2 

V.B.3 

v.c ; 

V.C.I   

V.C.2  

V.C.3  

V.C.4  

V.C.5  

V.C.6 

V.C.7  

V.D 

V.D.I   

V.D.2  

V.D.3  

V.D.4  

V.D.5  

V.E.I .,  2.8,  b.  C,  e  

V.E.I. .2.d  • 

V.F 

VI 


Proposed 


Regulation  203.5(b)(3) 

Commentary  203.5(b)-2 

Regulation  203.5(c) 

Commentary  203.5(c)-1 

Regulation  203.5(c) 

Commentary  203.5(e>-1 

Commentary  203.5(e)-2 

Commentary  203.4(a)-1(i) 

Commentary  203.4(a)-1(ii) 

Commentary  203.4(a>-1(iii) 

Commentary  203.4(a)-1  (iv) 

Commentary  203.4(a)-1(v) 

Deleted 

1st  paragraph  App.A. I.A.I;  2nd  paragraph 
Commentary  203.4(a)(1)-4 

App.  A.I.A.2 

App.  A.I.A.3 

App.  A.I.A.4 

App.  A.I.A.4;  explanatory  material  regard- 
ing home  purchase,  HELOCs,  deleted 

App.  A.I.A.5 


A.I.A.5 

A.I.A.6 

A.I.B.1 

A.I.B.1 

A.I.B.2 

A.I.C 

A.I.C.1 

A.I.C.2 

A.I.C.3 

A.I.C.4  ^. 

A.I.C.5 
Deleted 
App.  A.I.C.6 

A.I.D 

A.I.D.1 

A.I.D.2;  App.B.  I.B.5 

A.I.D.3 

A.I.D.4 

A.I.D.5 

A.I.E. 

Commentary  203.4(a)(8)-2 
App.  A.I.F 
App.  A.M. 


App. 
App. 
App. 
App. 
App. 
App. 
App. 
App. 
App. 
App. 
App. 


App. 
App. 
App. 
App. 
App. 
App. 
App. 


Table  7.  Appendix  B 

Current 

Proposed 

I.B.2  

App.  B.I.B.3 
App.  B.I.B.4 
App.  B.I.B.5 
Deleted 

I.B.3  

I.B.4  

I.B.5  

Vn.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-lOOl,  and,  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  to  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Comments  may, 
of  course,  be  transmitted  electronically 
to  the  address  provided  in  this  notice. 
Also,  comments  may  be  submitted  on 


3V2  or  5V2  inch  computer  diskettes  in 
any  IBM-compatible  DOS-or  Windows- 
based  format,  if  accompanied  by  an 
original  document  in  paper  form. 

Vm.  Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  has  reviewed  the 
proposed  revisions  under  the  authority 
delegated  to  the  Board  by  0MB.  The 
Federal  Reserve  may  not  conduct  or 


sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  number.  The  0MB  control 
number  is  7100-0247. 

The  information  collection 
requirements  that  would  be  revised  by 
this  ndemaking  appear  in  12  CFR  part 
203.  The  information  collection  is 
mandatory  under  12  U.S.C.  2801-2810. 
It  generates  data  used  to  help  determine 
whether  financial  institutions  are 
serving  the  housing  needs  of  their 
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communities,  to  help  target  investment 
to  promote  private  investment  where  it 
is  needed,  and  to  provide  data  to  assist 
in  identifying  possible  discriminatory 
lending  patterns  and  in  enforcing 
antidiscrimination  statutes. 

The  respondents  are  all  types  of 
flnancial  institutions  that  meet  the  tests 
for  coverage  under  the  regulation.  Under 
the  Paperwork  Reduction  Act,  however, 
the  Federal  Reserve  accounts  for  the 
burden  of  the  paperwork  associated 
with  the  regiilation  only  for  state 
member  banks,  their  subsidiaries, 
subsidiaries  of  bank  holding  companies, 
U.S.  branches  and  agencies  of  foreign 
banks  (other  than  federal  branches, 
federal  agencies,  and  insured  state 
branches  of  foreign  banks),  commercial 
lending  companies  owned  or  controlled 
by  foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  601- 
604a;  611-631).  Other  federal  agencies 
account  for  the  paperwork  burden  for 
the  institutions  they  supervise. 
Respondents  must  maintain  their  loan/ 
application  registers  and  modified 
registers  for  three  years,  and  their 
disclosure  statements  for  five  years. 

The  ciirrent  estimated  annual  burden 
for  this  information  collection  varies 
from  10  to  10,000  hours,  depending  on 
individual  circumstances,  with 
estimated  averages  of  202  hours  for  state 
member  banks  and  160  hours  for 
mortgage  banking  subsidiaries  and  other 
respondents.  The  current  estimated 
annual  burden  for  the  625  institutions 
under  Federal  Reserve  supervision  is 
approximately  122.000  hours. 

The  proposed  revisions  would 
increase  by  10  to  20  percent  the  overall 
burden  imposed  on  institutions  with 
respect  to  the  data  collection  and 
reporting  requirements.  The  majority  of 
the  proposed  revisions  woiild  require 
new  information  to  be  reported  on  the 
loan/application  registers  (requests  for 
preapproval,  home-equity  lines  of 
credit,  APR  of  a  loan,  HOEPA  status  of 
a  loan,  and  whether  a  loan  is  for 
manufactuired  housing)  as  well  as 
redefined  information  (home 
improvement  loans  and  refinancings). 
These  proposed  revisions  would  require 
extra  training  for  all  lenders.  The  hourly 
paperwork  burden  will  increase  due  to 
the  new  requirements.  The  modification 
of  the  coverage  test  for  nondepository 
lenders  would  increase  by  a  small 
amount — probably  well  under  5 
percent — the  number  of  those  lenders 
required  to  report  HMDA  data.  The 
proposed  exclusion  for  the  reporting  of 
loans  acquired  in  a  branch  acquisition 
would  slightly  decrease  the  overall 
burden.  The  Federal  Reserve  expects 
individual  institution  burden  to  vary 


according  to  the  amount  and  types  of 
lending  done  by  the  institution. 

In  order  to  quantify  the  burden 
estimates,  the  Federal  Reserve  solicits 
comment  on  the  incremental  burden 
associated  with  collecting  and  reporting 
information  on:  requests  for 
preapproval,  home-equity  lines  of 
credit,  the  redefinition  of  home 
improvement  loans  and  refinancings  (as 
well  as  on  the  alternative  of  collecting 
and  reporting  information  on 
nonpurchase  home  loans  generally), 
APR  data,  HOEPA  status,  and 
manufactiu-ed  housing  status.  The 
Federal  Reserve  also  solicits  comment 
on  how  many  institutions  have  a 
"structiured"  preapproval  program  that 
would  be  covered  by  the  proposed 
HMDA  revisions  and  how  long  it  would 
take  those  institutions  to  collect  and 
report  the  preapproval  data.  The  Federal 
Reserve  solicits  comment  on  the  number 
of  hours  on  average  an  institution 
spends  training  its  sta^  in  a  year  when 
no  revisions  are  proposed  and  how 
many  hours  the  institution  foresees 
training  staff  to  review  these  revisions. 

The  Board's  Legal  Division  has 
determined  that  HMDA  data  collection 
and  reporting  are  required  by  law; 
completion  of  the  loan/application 
register,  submission  to  the  Federal 
Reserve,  and  disclosure  to  the  public 
upon  request  are  mandatory.  The  data, 
as  modified  according  to  the  regulation, 
are  made  publicly  available  and  are  not 
considered  confidential.  Information 
that  might  identify  an  individual 
borrower  or  applicant  is  given 
confidential  treatment  under  exemption 
6  of  the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(6)). 

The  Paperwork  Reduction  Act 
requires  that  the  Board  solicit  comment 
on:  (a)  Whether  the  proposed  revised 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Federal  Reserve's  functions,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  revised  information 
collection,  including  the  cost  of 
compliance;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collection  of  information  should  be 
sent  to  0MB,  Paperwork  Reduction 
Project  (7100-0247),  Washington,  D.C. 
20530,  with  copies  of  such  comments 
sent  to  Mary  M.  West,  Federal  Reserve 
Clearance  Officer,  Mail  Stop  97,  Board 


of  Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 

K.  Initial  Regulatory  Flexibility 
Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)),  the  Board's  Division  of  Research 
and  Statistics  has  prepared  a 
preliminary  regulatory  analysis  of  this 
proposal.  A  copy  of  the  analysis  may  be 
obtained  fi-om  Publications  Services, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551,  at  (202)  452-3245.  A  summary  of 
the  preliminary  analysis  follows. 

The  major  changes  proposed  for  the 
regulation  involve  bringing  more 
institutions  and  transactions  under 
requirements  for  data  collection  and 
reporting  and  requiring  more  data  on 
each  covered  transaction.  Among  the 
proposed  revisions,  tho.se  increasing  the 
transactions  covered  and  the  data  that 
are  reqiiired  to  be  reported  for  each 
transaction  are  the  most  significant  in 
terms  of  potential  benefits  and  in 
increasing  regulatory  burden.  The 
proposal  would  affect  all  institutions 
currently  within  the  scope  of  the 
regulation,  including  covered  small 
institutions.  The  number  of  institutions 
that  would  newly  be  brought  under  the 
Ilpgulation  is  probably  fairly  limited;  no 
newly  covered  institution  would  be  a 
small  mortgage  lender  in  that,  to  be 
covered,  institutions  would  have 
originated  $50  million  or  more  of  home- 
purchase  loans  (including  refinancings 
of  such  loans)  in  the  prior  calendar  year 
and  they  may  have  significant  other 
lending  activities  as  well. 

The  draft  proposal  does  not  arise  from 
a  need  to  implement  specific  legislative 
changes.  Rather,  it  is  a  consequence  of 
Board  policy  to  review  its  regulations 
periodically  and  a  desire  to  update  the 
regulation  to  reflect  mortgage  markets 
better,  enhance  consumer  protection, 
and  comply  with  new  guidance  from  the 
Office  of  Management  and  Budget 
concerning  collection  of  data  on  race 
and  ethnicity  by  federal  agencies. 

It  is  difficult  to  quantify  the  benefits 
and  costs  associated  with  the  proposed 
changes  to  the  regulation.  The  expanded 
coverage  will  provide  data  to  help 
identify  possible  discriminatory  lending 
patterns  and  assist  regulators  in 
conducting  examinations  under  the 
CRA  and  other  laws.  The  data  will  also 
help  inform  the  public  about 
developments  in  the  mortgage  market  by 
revealing  the  distribution  of  aimual 
percentage  rates  on  home  loans  and  by 
ensuring  that  information  is  available 
about  a  significant  and  growing  segment 
of  the  home  loan  market,  home-equity 
lines  of  credit. 


Although  the  proposed  changes  may 
offer  a  niunber  of  benefits  they  also  will 
impose  significant  costs  on  lenders  by 
requiring  changes  to  their  current 
procedures  and  systems  for  collecting 
and  reporting  required  data.  The 
regulatory  agencies  will  take  steps  to 
mitigate  these  costs,  but  start-up  costs 
for  financial  institutions  to  revise 
current  computer  and  compliance 
systems  are  likely  to  be  significant.  The 
regulatory  agencies  themselves  will  also 
incur  costs  to  revise  computer  software 
used  to  edit  the  HMDA  data  prior  to  its 
release  to  the  public  and  to  prepare 
required  reports  for  both  the  regiilated 
institutions  and  the  public. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  text  of  Regulation  C,  Appendix  B 
(including  the  Sample  Data-Collection 
Form),  and  the  Official  Staff 
Commentary.  New  language  is  shown 
inside  arrows,  while  language  that 
would  be  deleted  is  set  off  in  brackets. 
However,  these  conventions  are  not 
used  in  Appendix  A  because  of  the 
substantial  nimiber  of  changes;  likewise, 
the  changes  to  the  forms  in  Appendix  A 
are  not  highlighted,  because  these 
forms — which  are  very  detailed — are 
easier  to  read  without  the  conventions. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  revise 
12  CFR  part  203  to  read  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

Sec. 

203.1  Authority,  purpose,  and  scope. 

203.2  Definitions. 

203.3  Exempt  institutions. 

203.4  Compilation  of  loan  data. 

203.5  Disclosure  and  reporting. 

203.6  Enforcement. 
Appendix  A  to  Part  203 — Form  and 

Instructions  for  Completion  of  HMDA 

Loan/Application  Register 
Appendix  B  to  Part  203 — Form  and 

Instructions  for  Data  Collection  on  Race 

or  National  Origin  and  Sex 
Supplement  I  to  Part  203 — Staff  Commentary 

Authority:  12  U.S.C.  2801-2810. 

§203.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  regulation  is 
issued  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board") 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.), 
as  amended.  The  information-collection 
requirements  have  been  approved  by  the 
U.S.  Office  of  Management  and  Budget 


►("OMB")-^  imder  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  0MB 
numbers  1557-0159,  3064-0046,  1550- 
0021,  [and]  7100-0247  ►,  and  2502- 
0529,"^  for  institutions  reporting  data  to 
the  Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  [and]  the  Federal  Reserve 
System,  ►and  the  Department  of 
Housing  and  Urban  Development 
("HUD"),-^  respectively  [;  numbers ]►. 
A  number^  for  the  National  Credit 
Union  Administration  [and  the 
Department  of  Housing  and  Urban 
Development  are]  ►is-^  pending. 

(b)  Purpose.  (1)  This  regulation 
implements  the  Home  Mortgage 
Disclosure  Act,  which  is  intended  to 
provide  the  public  with  loan  data  that 
can  be  used: 

(i)  To  help  determine  whether 
financial  institutions  are  serving  the 
housing  needs  of  their  communities; 

(ii)  To  assist  public  officials  in 
distributing  public-sector  investments 
so  as  to  attract  private  investment  to 
areas  where  it  is  needed;  and 

(iii)  To  assist  in  identifying  possible 
discriminatory  lending  patterns  and 
enforcing  antidiscrimination  statutes. 

(2)  Neither  the  act  nor  this  regulation 
is  intended  to  encourage  imsoimd 
lending  practices  or  the  allocation  of 
credit. 

(c)  Scope.  This  regulation  applies  to 
certain  financial  institutions,  including 
banks,  savings  associations,  credit 
unions,  and  other  mortgage  lending 
institutions,  as  defined  in  §  203.2(e). 
►The  regulation-^  [It]  requires  an 
institution  to  report  data  to  its 
supervisory  agency  about  home 
purchase  ►loans,-^  [and]  home 
improvement  loans,  ►refinancings,  and 
home  equity  lines  of  credit  that-^it 
originates  or  purcbases,  or  for  which  it 
receives  applications;  and  to  disclose 
certain  data  to  the  public. 

[(d)  Loan  aggregation  and  central  data 
depositories.  Using  the  loan  data  made 
available  by  financial  institutions,  the 
Federal  Financial  Institutions 
Examination  Council  will  prepare 
disclosure  statements  and  will  produce 
various  reports  for  individual 
institutions  for  each  metropolitan 
statistical  area  ("MSA"),  showing 
lending  patterns  by  location,  age  of 
housing  stock,  income  level,  sex,  and 
racial  characteristics.  The  disclosure 
statements  and  reports  will  be  available 
to  the  public  at  central  data  depositories 
located  in  each  MSA.  A  listing  of  central 
data  depositories  can  be  obtained  from 
the  Federal  Financial  Institutions 
Examination  Coimcil,  Washington,  D.C. 
20006.] 


§203.2    Definitions. 

In  this  regulation: 

(a)  Act  means  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  ef  seq.). 
as  amended. 

(b)  Application  means  an  oral  or 
written  request  for  a  home  purchase 
►loan,  a-^  [or]  home  improvement 
loan  ►.  a  refinancing,  or  a  home-equity 
line  of  credit"^  that  is  made  in 
accordance  with  procedures 
[established]  ►used"^  by  a  financial 
institution  for  the  type  of  credit 
requested.  ►The  term  includes  a 
request  for  a  preapproval  under 
procedures  in  wbich  a  financial 
institution  issues  to  creditworthy 
persons  a  written  commitment  for  a 
home  purchase  loan  up  to  a  specified 
amount  that  is  valid  for  a  designated 
period  of  time,  even  if  issued  subject  to 
the  identification  of  a  suitable  property 
or  other  conditions.-^ 

(c)  Branch  office  means:  (1)  Any  office 
of  a  bank,  savings  association,  or  credit 
union  that  is  approved  as  a  branch  by 

a  federal  or  state  supervisory  agency, 
but  excludes  free-standing  electronic 
terminals  such  as  automated  teller 
machines;  and 

(2)  Any  office  of  a  ►for-profit^ 
mortgage-lending  institution  (other  than 
a  bank,  savings  association,  or  credit 
union)  that  takes  applications  from  the 
public  for  home  purchase  ►loans'^  or 
home  improvement  loans.  A  ►for- 
profit"^  mortgage-lending  institution  is 
also  deemed  to  have  a  branch  office  in 
a[n  MSA]  ►metropolitan  area"^  if,  in 
the  preceding  calendar  year,  it  received 
applications  for,  originated,  or 

eurchased  five  or  more  home  purchase 
•"loans"^  or  home  improvement  loans 
►related  to*^  [on]  property  located  in 
that  [MSA]  ►metropolitan  area"^. 

(d)  Dwelling  means  a  residential 
structure  (whether  or  not  [it  is]  attached 
to  real  property)  located  in  a  state  of  the 
United  States  of  America,  the  District  of 
Columbia,  or  the  Commonwealth  of 
Puerto  Rico.  The  term  includes  an 
individual  condominium  unit, 
cooperative  unit,  or  [mobile  or) 
manufactured  home. 

[(e)  Financial  institution  means: 

(1)  A  bank,  savings  association,  or 
credit  tmion  that  originated  in  the 
preceding  calendar  year  a  home 
purchase  loan  (other  than  temporary 
financing  such  as  a  construction  loan) 
including  a  refinancing  of  a  home 
purchase  loan,  secured  by  a  first  lien  on 
a  one-to  four-family  dwelling  if — 

(i)  The  institution  is  federally  insived 
or  regulated;  or 

(ii)  The  loan  is  insured,  guaranteed,  or 
supplemented  by  any  federal  agency;  or 

tiii)  The  institution  intended  to  sell 
the  loan  to  the  Federal  National 
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Mortgage  Association  or  the  Federal 
Home  Loan  Mortgage  Corporation: 

(2)  A  for-profit  mortgage-lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  whose 
home  purchase  loan  originations 
(including  refinancings  of  home 
purchase  loans)  equaled  or  exceeded  ten 
percent  of  its  loan-origination  volume, 
measured  in  dollars,  in  the  preceding 
calendar  year.) 

►(e)  Financial  institution  means: 

(1)  A  bank,  savings  association,  or 
credit  union  that: 

(i)  On  the  preceding  December  31  had 
assets  in  excess  of  the  asset  threshold 
established  and  published  annually  by 
the  Board  for  coverage  by  the  act,  based 
on  the  year-to-year  change  in  the 
average  of  the  Consumer  Price  Index  for 
Urban  Wage  Earners  and  Clerical 
Workers,  not  seasonally  adjusted,  for 
each  twelve  month  period  ending  in 
November,  with  rounding  to  the  nearest 
million; 

(ii)  On  the  preceding  December  31, 
had  a  home  or  branch  office  in  a 
metropolitan  area: 

(iii)  In  the  preceding  calendar  year, 
originated  at  least  one  home  purchase 
loan  (excluding  temporary  financing 
such  as  a  construction  loan)  or 
refinancing  of  a  home  purchase  loan, 
secured  by  a  first  lien  on  a  one-to-four- 
family  dwelling;  and 

(iv)  Meets  at  least  one  of  the  following 
three  criteria: 

(A)  The  institution  is  federally 
insured  or  regulated; 

(B)  The  mortgage  loan  referred  to  in 
paragraph  (e)(l)(iii)  of  this  section  was 
insured,  guaranteed,  or  supplemented 
by  a  federal  agency;  or 

(C)  The  mortgage  loan  referred  to  in 
paragraph  (e)(l)(iii)  oF  THIS  SECTION 
was  intended  by  the  institution  for  sale 
to  the  Federal  National  Mortgage 
Association  or  the  Federal  Home  Loan 
Mortgage  Corporation;  and 

(2)  A  for-profit  mortgage-lendmg 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  that: 

(i)  In  the  preceding  calendar  year 
either: 

(A)  Originated  home  purchase  loans, 
including  refinancings  of  home 
purchase  loans,  that  equaled  at  least  ten 
percent  of  its  loan-origination  voliune, 
measured  in  dollars;  or 

(B)  Originated  home  purchase  loans, 
including  refinancings  of  home 
purchase  loans,  that  equaled  at  least  $50 
million; 

(ii)  Had  either  a  home  office  or  a 
branch  office  in  a  metropolitan  area,  on 
the  preceding  December  31;  and 

(iii)  Either: 

(A)  Had  total  assets  of  more  than  $10 
million,  counting  the  assets  of  any 


parent  corporation,  on  the  preceding 
December  31;  or 

(6)  Originated  at  least  100  home 
purchase  loans,  including  refinancings 
of  home  purchase  loans,  in  the 
preceding  calendar  year. 

(f)  Home-equity  line  of  credit  means 
an  open-end  credit  plan  secured  by  a 
dwelling  as  defined  in  Regulation  Z 
(Truth  in  Lending),  12  CFR  part  226.-^ 

[(f)]^(g)'^  Home  improvement  loan 
means  any  loan  ►,  other  than  a  home- 
equity  line  of  credit,"^  that  (:  (1)1  is  for 
the  purpose,  in  whole  or  in  part,  of 
repairing,  rehabilitating,  remodeling  or 
improving  a  dwelling  or  the  real 
property  on  which  it  is  located  ►.■^  [; 
and  (2)  is  classified  by  the  financial 
institution  as  a  home  improvement 
loan.] 

[(g)l^"(h)"^  Home  purchase  loan 
means  any  loan  secured  by  and  made 
for  the  purpose  of  purchasing  a 
dwelling. 

►(i)  Manufactured  home  means  any 
residential  structure  as  defined  under 
regulations  of  the  Department  of 
Housing  and  Urban  Development 
establishing  manufactured  home 
construction  and  safety  standards  (24 
CFR  3280.2).^ 

[(h)]^(j)'*^  Metropolitan  [statistical] 
area  [or  MSA]  means  a  metropolitan 
area  as  defined  by  0MB. 

►(k)  Refinancing  means  a  new 
obligation  satisfying  and  replacing  an 
existing  obligation  by  the  same 
borrower,  where: 

(1)  For  coverage  purposes,  the  existing 
obligation  is  a  home  purchase  loan  (as 
determined  by  the  lender,  for  example, 
by  reference  to  available  documents,  or 
as  stated  by  the  applicant),  and  both  the 
existing  obligation  and  the  new 
obligation  are  secured  by  first  liens  on 
dwellings;  and 

(2)  For  reporting  purposes,  both  the 
existing  obligation  and  the  new 
obligation  are  secured  by  a  lien  on  a 
dwelling."^ 

§  203.3    Exempt  instKutions. 

[(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home  purchase 
loans.  (1)  A  bank,  savings  association,  or 
credit  union  is  exempt  from  the 
requirements  of  this  regulation  for  a 
given  calendar  year  if  on  the  preceding 
December  31 — 

(i)  The  institution  had  neither  a  home 
office  nor  a  branch  office  in  an  MSA;  or 

(ii)  The  institution's  total  assets  were 
at  or  below  the  asset  threshold 
established  by  the  Board.  The  asset 
threshold  was  adjusted  from  $10  million 
to  $28  million  as  of  December  31, 1996. 
For  subsequent  years,  the  Board  will 
adjust  the  threshold  based  on  the  year- 
to-year  change  in  the  average  of  the 


Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers,  not 
seasonally  adjusted,  for  each  12-month 
period  ending  in  November,  with 
rounding  to  the  nearest  million.  The 
Board  will  publish  any  adjustment  in 
the  asset  figiu^  in  December  in  the  staff 
commentary. 

(2)  A  for-profit  mortgage  lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  is  exempt 
from  the  requirements  of  this  regiUation 
for  a  given  calendar  year  if — 

(i)  The  institution  had  neither  a  home 
office  nor  a  branch  office  in  an  MSA  on 
the  preceding  December  31;  or 

(ii)  The  institution's  total  assets 
combined  with  those  of  any  parent 
corporation  were  $10  million  or  less  on 
the  preceding  December  31 ,  and  the 
institution  originated  fewer  than  100 
home  purchase  loans  (including 
refinancings  of  home  purchase  loans)  in 
the  preceding  calendar  year.] 

[(b)]  ►(a)'*<i  Exemption  based  on 
state  law.  (1)  A  state-chartered  or  state- 
licensed  financial  institution  is  exempt 
from  the  requirements  of  this  regulation 
if  the  Board  determines  that  the 
institution  is  subject  to  a  state 
disclosure  law  that  contains 
requirements  substantially  similar  to 
those  imposed  by  this  regulation  and 
►that-^contains  adequate  provisions 
for  enforcement. 

(2)  Any  state-chartered  or  state- 
licensed  financial  institution,  or 
association  of  such  institutions  may 
apply  to  the  Board  for  an  exemption 
under  this  paragraph. 

(3)  An  institution  that  is  exempt 
under  this  paragraph  shall  ►use  the 
disclosure  form  required  by  its  state  law 
and-^  submit  the  data  required  by 
►that-^  (the  state  disclosure]  law  to  its 
state  supervisory  agency  for  piu'poses  of 
aggregation. 

[[cu^W'^  Loss  of  exemption.  [(1) 
An  institution  losing  an  exemption  that 
was  based  on  the  criteria  set  forth  in 
paragraph  (a)  of  this  section  shall 
comply  with  this  regulation  beginning 
with  the  calendar  year  following  the 
year  in  which  it  lost  its  exemption.] 

[(2)]  An  institution  losing  a[n]  ►state- 
lawr^  exemption  under  paragraph  [(b)) 
►(a)-^  of  this  section  shall  comply 
with  this  regulation  beginning  with  the 
calendar  year  following  the  year  for 
which  it  last  reported  loan  data  under 
the  state  disclosure  law. 

§  203.4    Compilation  of  loan  data. 

(a)  Data  format  and  itemization.  A 
financial  institution  shall  collect  data 
regarding  applications  for,  and 
originations  and  purchases  of,  home 
purchase  ►loans,-^  [and]  home 
improvement  loans  ►.'^  [(including] 
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refinancings  [of  both)]  ►,  and  home- 
equity  lines  of  credit-<<  for  each 
calendar  year.  These  transactions  shall 
be  recorded,  within  thirty  calendar  days 
after  the  end  of  each  calendar  quarter  in 
which  final  action  is  taken  (such  as 
origination  or  purchase  of  a  loan,  or 
denial  or  withdrawal  of  an  application), 
on  a  register  in  the  format  prescribed  in 
Appendix  A  of  this  part  and  shall 
include  the  following  items: 

(1)  A^n  identifying-^  number  for  the 
loan  or  loan  application,  and  the  date 
the  application  was  received. 

(2)  The  type  and  purpose  of  the  loan 
►or  ^plication-^. 

(3)  The  owner-occupancy  status  of  the 
property  to  which  the  loan  ►or 
application"^  relates. 

(4)  The  amount  of  the  loan  or 
application. 

(5)  The  type  of  action  taken,  and  the 
date. 

(6)  The  location  of  the  property  to 
which  the  loan  ►or  application-^ 
relates,  by  ►metropolitan  area-^ 
[MSA],  state,  county,  and  census  tract, 
if  the  institution  has  a  home  or  branch 
office  in  that  ►metropolitan  area-^ 
[MSA]. 

(7)  The  race  or  national  origin  and  sex 
of  the  applicant  or  borrower,  and  the 
gross  annual  income  relied  on  in 
processing  the  application. 

(8)  The  type  oi  entify  purchasing  a 
loan  that  the  institution  originates  or 
purchases  and  then  .sells  within  the 
same  calendar  year  ►(this  information 
need  not  be  included  in  quarterly 
updates). 

(9)  For  a  loan  or  application  that  is 
subject  to  Regulation  Z  (Truth  in 
Lending,  12  CFR  part  226),  the 
following  additional  items: 

(i)  The  axmual  percentage  rate  for  the 
loan,  as  calculated  and  disclosed  under 
§  226.14(b)  or  §  226.22  of  Regulation  Z. 

(ii)  An  indication  whether  the  loan  is 
subject  to  the  Home  Ownership  and 
Equify  Protection  Act  of  1994,  as 
implemented  in  §  226.32  of  Regulation 

(b)  Collection  of  data  on  race  or 
national  origin,  sex,  and  income.  (1)  A 
financial  institution  shall  collect  data 
about  the  race  or  national  origin  and  sex 
of  the  applicant  or  borrower  as 
prescribed  in  appendix  B  ►of  this 
part-^.  [If  the  borrower  or  applicant 
chooses  not  to  provide  the  information, 
the  lender  shall  note  the  data  on  the 
basis  of  visual  observation  or  surname, 
to  the  extent  possible.] 

(2)  Race  or  national  origin,  sex,  and 
income  data  may  but  need  not  be 
collected  for[ — 

(i)  Loans]  ►loans-^  purchased  by  the 
financial  institution^.-^!;  or 

(ii)  Applications  received  or  loans 
originated  by  a  bank,  savings 


association,  or  credit  union  with  assets 
on  the  preceding  December  31  of  $30 
million  or  less.] 

(c)  Optional  data.  A  financial 
institution  may  report  the  reasons  it 
denied  a  loan  application. 

(d)  Excluded  data.  A  financial 
institution  shall  not  report: 

(1)  Loans  originated  or  purchased  by 
the  financial  institution  acting  in  a 
fiduciary  capacity  (such  as  trustee); 

(2)  Loans  on  unimproved  land; 

(3)  Temporary  financing  (such  as 
bridge  or  construction  loans); 

(4)  The  purchase  of  an  interest  in  a 
pool  of  loans  (such  as  mortgage- 
participation  certificates^,  mortgage- 
backed  securities,  or  real  estate 
mortgage  investment  conduits-^;  [or] 

(5) The  purchase  solely  of  the  right  to 
service  loans[.]  ►;  or 

(6)  Loans  purchased  as  part  of  a 
merger  or  acquisition,  or  as  part  of  the 
acquisition  of  all  of  the  assets  and 
liabilities  of  a  branch  office  as  defined 
in§203.2(c)(l).-^ 

(e)  Data  reporting  under  CRA  for 
banks  and  savings  associations  with 
total  assets  of  $250  million  or  more  and 
banks  and  savings  association  that  are 
subsidiaries  of  a  holding  company 
whose  total  banking  and  thrift  assets  are 
$1  billion  or  more.  As  required  by 
[agency]  regulations  that  implement  the 
Commimity  Reinvestment  Act  ►of 
1977  (12  U.S.C.  2901  et  seq.)M.  banks 
and  savings  associations  that  had  total 
assets  of  $250  million  or  more  (or  are 
subsidiaries  of  a  holding  company  with 
total  banking  and  thrift  assets  of  $1 
billion  or  more)  as  of  December  31  for 
each  of  the  immediately  preceding  two 
years  [,]  shall  also  collect  the  location  of 

eroperty  located  outside  the 
••metropolitan  areas-^  [MSAs]  in 
which  the  institution  has  a  home  or 
branch  office,  or  outside  any 
►metropolitan  areas'^  [MSAs]. 

§  203.5    Disclosure  and  reporting. 

(a)  Reporting  to  agency,  ►(l)-^  By 
March  1  following  the  calendar  year  for 
which  the  loan  data  are  compiled,  a 
financial  institution  shall  send  its 
complete  loan/application  register  to  the 
agency  office  specified  in  appendix  A  of 
this  part  ►.-^  [and]  ►The 
institution-^  shall  retain  a  copy  for  its 
records  for  [a  period  of  not  less  than] 
►at  least-^  three  years. 

►(2)  A  subsidiary  of  a  bank  or 
savings  association  shall  complete  a 
separate  loan/application  register.  The 
subsidiary  shall  submit  the  register, 
directly  or  through  its  parent,  to  the 
agency  that  supervises  its  parent.-^ 

(b)  Public  disclosure  of  statement. 
►(1)  The  Federal  Financial  Institutions 
Examination  Council  ("FFIEC")  will 
prepare  a  disclosure  statement  from  the 
data  each  institution  submits.-^ 


[(1)]  ►(2)-^  A  financial  institution 
shall  make  its  [mortgage  loan] 
disclosure  statement  ([to  be]  prepared 
by  the  [Federal  Financial  Institutions 
Examination  Council]  ►FFIEC-^ 
available  to  the  public  at  its  home  office 
no  later  than  three  business  days  after 
receiving  it  from  the  (Examination 
Council]  ►FFIEC-^ 

[(2)]  ►(3)-^  In  addition,  a  financial 
institution  shall  either — 

(i)  Make  its  disclosure  statement 
available  to  the  public  [([within  ten 
business  days  of  receiving  it  [)]  in  at 
least  one  branch  office  in  each 
additional  ►metropolitan  area-^  [MSA] 
where  the  institution  has  offices  (the 
disclosure  statement  need  ordy  contain 
data  relating  to  the  ►metropolitan 
area-^  [MSA]  where  the  branch  is 
located);  or 

(ii)  Post  the  address  for  sending 
written  requests  for  the  disclosure 
statement  in  the  lobby  of  each  branch 
office  in  a[n]  ►metropolitan  area-^ 
[MSA]  where  the  institution  has  offices, 
and  mail  or  deliver  a  copy  of  the 
disclosure  statement,  vrithin  fifteen  ' 
calendar  days  of  receiving  a  written 
request  (the  disclosure  statement  need 
only  contain  data  relating  to  the 
►metropolitan  area-^  [MSA]  for  which 
the  request  is  made).  Including  the 
address  in  the  general  notice  required 
under  paragraph  (e)  of  this  section 
satisfies  this  requirement. 

(c)  Public  disclosure  of  loan/ 
application  register.  A  financial 
institution  shall  make  its  loan/ 
application  register  available  to  the 
public  after  [modifying  it  in  accordance 
with  Appendix  A.]  ►removing  the 
following  information  regarding  each 
entry:  the  application  or  loan  number, 
the  date  that  the  application  was 
received,  and  the  date  action  was 
taken.-^^An  institution  shall  make  its 
modified  register  available  following  the 
calendar  year  for  which  the  data  are 
compiled,  by  March  31  for  a  request 
received  on  or  before  March  1,  and 
vrithin  30  days  for  a  request  received 
after  March  1 .  The  modified  register 
need  only  contain  data  relating  to  the 
►metropolitan  area-^  [MSA]  for  which 
the  request  is  made. 

(d)  Availability  of  data.  A  financial 
institution  shall  make  its  modified 
register  available  to  the  public  for  a 
period  of  three  years  and  its  disclosure 
statement  available  for  a  period  of  five 
years.  An  institution  shall  make  the  data 
available  for  inspection  and  copying 
during  the  hours  the  office  is  normally 
open  to  the  public  for  business.  It  may 
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impose  a  reasonable  fee  for  any  cost 
incurred  in  providing  or  reproducing 
the  data. 

(e)  Notice  of  availability.  A  financial 
institution  shall  post  a  general  notice 
about  the  availability  of  its  HMDA  data 
in  the  lobby  of  its  home  office  and  of 
each  branch  office  located  in  a[n] 
►metropolitan  area*^  (MSA).  It  shall 
►provide-^  promptly  upon  request 
[provide]  the  location  of  the  institution's 
offices  where  the  statement  is  available 
for  inspection  and  copying,  or  it  may 
include  the  location  in  the  ►lobby-^ 
notice. 

►(f)  Loan  aggregation  and  central 
data  depositories.  Using  the  loan  data 
made  available  by  financial  institutions, 
the  FFIEC  will  produce  reports  for 
individual  institutions  for  each 
metropolitan  area,  showing  lending 
patterns  by  location,  age  of  housing 
stock,  income  level,  sex.  and  racial 
characteristics.  These  reports,  as  well  as 
individual  institution  disclosing 
statements,  will  be  available  to  the 
public  at  central  data  depositories 
located  in  each  metropolitan  area.  A 
listing  of  central  data  depositories  can 
be  obtained  horn  the  Federal  Financial 
Institutions  Examination  Council, 
Washington,  D.C.  20006.-^ 

§  203.6    Enforcement 

(a)  Administrative  enforcement.  A 
violation  of  the  act  or  this  regulation  is 
subject  to  administrative  sanctions  as 
provided  in  section  305  of  the  act, 
including  the  imposition  of  civil  money 
penalties,  where  applicable.  Compliance 
is  enforced  by  the  agencies  listed  in 
appendix  A  [of  this  regulation)  ►of  this 
part-^ 

(b)  Bona  fide  errors.  ►{I  )'M  An  error 
in  compiling  or  recording  loan  data  is 
not  a  violation  of  the  act  or  this 
regulation  if  it  was  unintentional  and 
occmred  despite  the  maintenance  of 
procedures  reasonably  adapted  to  avoid 
such  errors. 

►(2)  An  incorrect  entry  for  a  census 
tract  number  is  a  bona  fide  error,  and  is 
not  a  violation  of  the  act  or  this 
regulation,  provided  that  the  institution 
maintains  reasonable  procedures  to 
avoid  such  errors. 

(3)  If  an  institution  makes  a  good-faith 
effort  to  record  all  data  concerning 
covered  transactions  fully  and 
accurately  within  30  days  after  the  end 
of  each  calendar  quarter,  and  some  data 
are  nevertheless  inaccurate  or 
incomplete,  the  error  or  omission  is  not 
a  violation  of  the  act  or  this  regiilation 
provided  that  the  institution  corrects 
and  completes  the  information  prior  to 
reporting  the  loan/application  register  to 
its  regulatory  agency."^ 


►Appendix  A  to  Part  203 — Form  and 
Insti  uctions  for  Completion  of  HMDA 
Loan/Application  Register 

Paperwork  Reduction  Act  Notice 

This  report  is  required  by  law  (12  U.S.C. 
2801-2810  and  12  CFR  part  203).  An  agency 
may  not  conduct  or  sponsor,  and  an 
organization  is  not  required  to  respond  to.  a 
collection  of  information  unless  it  displays  a 
currently  valid  Office  of  Management  and 
Budget  (OMB)  Control  Number.  See  12  CFR 
203.1(a)  for  the  currently  valid  OMB  Control 
Numbers,  applicable  to  this  information 
collection,  for  the  agencies  responsible  for 
the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  respective 
agencies  and  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Paperwork  Reduction 
Project,  Washington,  D.C.  20503.  Be  sure  to 
reference  the  applicable  agency  and  its  OMB 
control  number,  as  found  in  12  CFR  203.1(a), 
when  submitting  comments  to  OMB. 

I.  Instructions  for  Completion  of  LoaW 
Application  Register 

A.  Application  or  Loan  Information 

1.  Application  or  Loan  Number,  a.  Enter  an 
identifying  number  that  can  be  used  later  to 
retrieve  the  loan  or  application  file.  It  can  be 
any  number  of  your  choosing  (not  exceeding 
25  characters).  You  may  use  letters, 
numerals,  or  a  combination  of  both. 

2.  Date  Application  Received,  a.  For  paper 
submissions  only,  enter  the  date  the  loan 
application  was  received  by  your  institution 
by  month,  day,  and  year,  using  numerals  in 
the  fonp  MM/DD/CCYY  (for  example,  01/15/ 
2000).  For  institutions  submitting  data  in 
electronic  form,  the  proper  format  is 
CCYYMMDD.  If  your  institution  normally 
records  the  date  shown  on  the  application 
form  you  may  use  that  date  instead.  Enter 
"NA"  for  loans  purchased  by  your 
institution. 

3.  Type.  Indicate  the  type  of  loan  or 
application  by  entering  the  applicable  code 
from  the  following: 

1 — Conventional  (any  loan  other  than  FHA, 
VA,  FSA,  or  RHS  loans) 

2 — FHA-insured  (Federal  Housing 
Administration) 

3 — VA-guaranteed  (Veterans 
Administration) 

4 — FSA/RHS-guaranteed  (Farm  Service 
Agency  or  Rural  Housing  Service) 

4.  Purpose.  Indicate  the  purpose  of  the  loan 
or  application  by  entering  the  applicable 
code  from  the  following: 

Code  1 — Home  purchase  (one-  to  four- 
family) 

Code  2 — Home  improvement  (one-  to  four- 
family) 

a.  Report  both  secured  and  unsecured 
loans. 

Code  3 — Refinancings  (one-  to  four-family) 

a.  Do  not  report  a  refinancing  if,  under  the 
loan  agreement,  you  are  unconditionally 
obligated  to  refinance  the  obligation,  or  you 
are  obligated  to  refinance  the  obligation 
subject  to  conditions  within  the  borrower's 
control. 


Code  4 — Multifamily  dwelling  (home 
purchase,  home  improvement,  and 
refinancings) 

a.  Code  4  applies  to  loans  and  applications 
on  dwellings  for  five  or  more  families, 
including  home  purchase  loans,  refinancings, 
and  loans  for  repairing,  rehabilitating,  and 
remodeling  purposes. 

b.  Do  not  use  Code  4  for  loans  on 
individual  condominium. or  cooperative 
units;  use  other  Codes  as  applicable. 

Code  5 — Home-equity  line  of  credit  (one- 
to-four-family) 

Code  6 — Manufactured  home 

a.  Use  the  applicable  Code  from  Codes  1- 
5  and  also  use  Code  6  if  applicable. 

5.  Owner  0>:cupancy.  Indicate  whether  the 
property  to  which  the  loan  or  loan 
application  relates  is  to  be  owner-occupied  as 
a  principal  dwelling  by  entering  the 
applicable  code  from  the  following: 

Code  1 — Owner-occupied  as  a  principal 
residence 

a.  For  purchased  loans,  use  Code  1  unless 
the  loan  documents  or  application  indicate 
that  the  property  will  not  be  owner-occupied 
as  a  principal  residence. 

Code  2 — Not  owner-occupied  as  a 
principal  residence 

a.  Code  2  applies  to  second  homes  or 
vacation  homes,  as  well  as  rental  properties. 

Code  3 — Not  applicable 

a.  Use  Code  3  if  the  property  to  which  the 
loan  relates  is  a  multifamily  dwelling;  is  not 
located  in  a  metropolitan  area;  or  is  located 
in  a  metropolitan  area  in  which  your 
institution  has  neither  a  home  nor  a  branch 
office.  Alternatively,  at  your  option,  you  may 
use  Code  1  or  2  for  these  situations,  as 
applicable,  to  report  the  actual  occupancy 
status. 

6.  Loan  Amount.  Enter  the  amount  of  the 
loan  or  application.  Do  not  report  loans 
below  $500.  Show  the  amount  in  thousands, 
rounding  to  the  nearest  thousand  ($500 
should  be  rounded  up  to  the  next  $1,000). 
For  example,  a  loan  for  $167,300  should  be 
entered  as  167  and  one  for  $15,500  as  16. 

a.  For  a  home  purchase  loan  that  you 
originated,  enter  the  principal  amount  of  the 
loan. 

b.  For  a  home  purchase  loan  that  you 
purcheised,  enter  the  unpaid  principal 
balance  of  the  loan  at  the  time  of  purchase. 

c.  For  all  home  improvement  loans,  enter 
the  entire  amount  of  the  loan — including 
unpaid  finance  cheu^es  if  that  is  how  such 
loans  are  recorded  on  your  books — even  if 
only  a  part  of  the  proceeds  is  intended  for 
home  improvement. 

d.  Report  the  entire  amount  of  a  home- 
equity  line  of  credit,  but  only  in  the  year  the 
line  is  established  (or  other  action  is  taken, 
such  as  denial  of  an  application). 

e.  For  refinancings,  indicate  the  total 
amount  of  the  refinancing,  including  both  the 
amount  outstanding  on  the  original  loan  and 
any  amount  of  "new  money." 

f.  For  a  loan  application  that  was  denied 
or  withdrawn,  enter  the  amount  applied  for. 

B.  Action  Taken 

1.  Type  of  action.  Indicate  the  type  of 
action  taken  on  the  application  or  loan  by 
using  one  of  the  following  codes. 

Code  1 — Loan  originated. 


a.  Use  Code  1  for  a  loan  that  is  originated, 
including  one  resulting  from  a  counteroffer 
(your  offer  to  the  applicant  to  make  the  loan 
on  different  terms  or  in  a  different  amount 
from  the  terms  or  amount  initially  applied 
for)  that  the  applicant  accepts. 

Code  2 — Approved  but  not  accepted. 

a.  Use  Code  2  when  the  application  is 
approved  but  the  applicant  (or  a  loan  broker 
or  correspondent)  fails  to  respond  to  your 
notification  of  approval  or  your  commitment 
letter  within  the  specified  time. 

Code  3 — Application  denied. 

a.  Report  as  a  denial  the  situation  when  an 
applicant  turns  down  or  fails  to  respond  to 
your  counteroffer. 

Code  4 — Application  withdrawn. 

a.  Use  Code  4  when  the  application  is 
expressly  withdrawn  by  the  applicant  before 
a  credit  decision  was  made. 

Code  5 — File  closed  for  incompleteness. 

a.  Use  Code  5  if  you  sent  a  written  notice 
of  incompleteness  under  §  202.9(c)(2)  of 
Regulation  B  (Equal  Credit  Opportimity)  and 
the  applicant  failed  to  respond  to  your 
request  for  additional  information  within  the 
period  of  time  specified  in  your  notice. 

Code  6— Loan  purchased  by  your 
institution. 

2.  Date  of  action.  For  paper  submissions 
only,  enter  the  date  by  month,  day,  and  year, 
using  numerals  in  the  form  MM/DD/CCYY 
(for  example,  02/22/2000).  For  institutions 
submitting  data  in  electronic  form,  the  proper 
format  is  CCYYMMDD. 

a.  For  loans  originated,  enter  the  setdement 
or  closing  date. 

b.  For  loans  purchased,  enter  the  date  of 
purchase  by  your  institution. 

c.  For  applications  denied,  applications 
approved  but  not  accepted  by  the  applicant, 
and  files  closed  for  incompleteness,  enter  the 
date  that  the  action  was  taken  by  your 
institution  or  the  date  the  notice  was  sent  to 
the  applicant. 

d.  For  applications  withdrawn,  enter  the 
date  you  received  the  applicant's  express 
withdrawal;  or  enter  the  date  shown  on  the 
notification  from  the  applicant,  Ln  the  case  of 
a  written  withdrawal. 

C.  Property  Location 

Except  as  otherwise  provided,  in  these 
columns  enter  the  applicant  codes  for  the 
metropolitan  area,  state,  county,  and  census 
tract  for  the  property  to  which  a  loan  relates. 

1.  Metropolitan  area  For  each  loan  or  loan 
application,  indicate  the  location  of  the 
property  by  the  metropolitan  area  number. 
Metropolitan  area  boundaries  are  defined  by 
OMB;  use  the  boundaries  that  were  in  effect 
on  January  1  of  the  calendar  year  for  which 
you  are  reporting.  A  listing  of  metropolitan 
areas  is  available  ftx)m  your  supervisory 
agency  or  the  FFIEC. 

2.  State  and  County.  Use  the  Federal 
Information  Processing  Standard  (FIPS)  two- 
digit  numerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  county. 
These  codes  are  available  fitjm  your 
supervisory  agency  or  the  FFIEC. 

3.  Census  Tract.  Indicate  the  census  tract 
where  the  property  is  located. 
Notwithstanding  paragraph  6: 

a.  Enter  the  code  "NA"  if  the  property  is 
located  in  an  area  not  divided  into  census 


tracts  on  the  U.S.  Census  Bureau's  census- 
tract  outline  maps  (see  paragraph  4  below). 
Alternatively,  if  the  property  is  located  in  a 
block  numbering  area  (BNA),  you  may  enter 
the  BNA  number. 

b.  If  the  property  is  located  in  a  county 
with  a  population  of  30,000  or  less  in  the 
1990  census  (as  determined  by  the  Census 
Bureau's  1990  CPH-2  population  series), 
enter  "NA"  (even  if  the  population  has 
increased  above  30,000  since  1990),  or  enter 
the  census  tract  number  (or  the  BNA  number, 
if  applicable). 

4.  Census  Tract  Number.  For  the  census 
tract  number,  consult  the  U.S.  Census 
Bureau's  Census  Tract/Street  Index  for  1990. 
and  for  addresses  not  listed  in  the  index, 
consult  the  Census  Bureau's  census  tract 
outline  maps.  Use  the  maps  frt)m  the  Census 
Bureau's  1990  CPH-3  series,  or  equivalent 
1990  census  data  from  the  Census  Bureau 
(such  as  the  Census  TIGER/Line  file)  or  from 
a  private  publisher. 

5.  Outside-Metropolitan  Area.  For  loans  on 
property  located  outside  the  metropolitan 
areas  in  which  the  institution  has  a  home  or 
branch  office,  or  outside  any  metropolitan 
area,  an  institution  may  choose  one  of  the 
following  two  options.  Under  the  first  option, 
the  institution  may  enter  the  metropolitan 
area,  state,  and  county  codes  and  the  census 
tract  number.  It  may  enter  "NA"  in  the 
metropolitan  area  or  census  tract  column  if 
no  code  or  number  exists  for  the  property.  In 
the  census  tract  column,  if  there  is  a  BNA 
number  for  the  property  rather  than  a  census 
tract  number,  the  institution  may  enter  the 
BNA  number  at  its  option.  (Codes  exist  for 
all  states  and  counties).  Under  this  first 
option,  the  codes  and  tract  number  must 
accurately  identify  the  property  location  in 
question.  Under  the  second  option,  which  is 
not  available  if  paragraph  6  applies,  an 
institution  enters  "NA"  in  all  four  coliunns, 
whether  or  not  the  codes  or  numbers  exist  for 
the  property. 

6.  Data  Reporting  Under  CRA  for  Banks 
and  Savings  Associations  with  Total  Assets 
of  $250  Million  or  More  and  Banks  and 
Savings  Associations  that  are  Subsidiaries  of 
a  Holding  Company  Whose  Total  Banking 
and  Thrift  Assets  are  $1  Billion  or  More.  If 
you  are  a  bank  or  savings  association  with 
total  assets  of  $250  million  or  more  as  of 
December  31  for  each  of  the  immediately 
preceding  two  years,  you  must  enter  the 
location  of  property  even  if  the  property  is 
outside  metropolitan  areas  in  which  you 
have  a  home  or  branch  office,  or  outside  any 
metropolitan  area.  Enter  this  information  also 
if  you  are  a  bank  or  savings  association  that 
is  a  subsidiary  of  a  holding  company  with 
total  banking  and  thrift  assets  of  $1  billion  or 
more  as  of  December  31  for  each  of  the 
immediately  preceding  two  years. 

7.  Requests  for  Preapproval. 
Notwithstanding  paragraphs  J-6,  if  the 
application  is  a  request  for  preapproval,  you 
may  enter  the  code  "NA"  in  all  four  columns. 

D.  Applicant  Information — Race  or  National 
Origin,  Sex.  and  Income 

Appendix  B  of  this  part  contains 
instructions  for  the  collection  of  data  on  race 
or  national  origin  and  sex.  and  also  contains 
a  sample  form  for  data  collection. 


1.  Applicability.  Report  this  information  for 
loans  that  you  originate  as  well  as  for 
applications  that  do  not  result  in  an 
origination. 

a.  You  need  not  collect  or  report  this 
information  for  loans  purchased.  If  you 
choose  not  to.  use  the  Codes  for  "not 
applicable." 

b.  If  the  borrower  or  applicant  is  not  a 
natural  person  (a  corporation  or  partnership, 
for  example),  use  the  Codes  for  "not 
applicable." 

2.  Mail  or  Telephone  Applications.  Any 
loan  applications  mailed  to  applicants  must 
contain  a  collection  form  similar  to  that 
shown  in  appendix  B  of  this  part,  and  you 
must  record  on  your  register  the  data  on  race 
or  national  origin  and  sex  if  the  applicant 
provides  it.  If  the  applicant  chooses  not  to 
provide  the  data,  enter  the  Code  for 
"information  not  provided  by  applicant  in 
mail  or  telephone  application"  specified  in 
the  next  paragraph.  {See  Appendix  B  for 
complete  information  on  the  collection  of 
these  data  in  mail  or  telephone  applications.) 

3.  Race  or  National  Origin  of  Borrower  or 
Applicant.  Use  the  following  Codes  to 
indicate  the  race  or  national  origin  of  the 
applicant  or  borrower  under  column  "A"  and 
of  any  co-applicant  or  co-borrower  under 
column  "CA." 

If  an  applicant  selects  more  than  one 
designation,  use  all  Codes  corresponding  to 
the  applicant's  selections.  If  there  is  more 
than  one  co-applicant,  provide  the  required 
information  only  for  the  first  co-applicant 
listed  on  the  application  form.  If  there  are  no 
co-applicants  or  co-borrowers,  use  Code  8  for 
"not  applicable"  in  the  co-applicant  column. 

1 — American  Indian  or  Alaska  Native 

2 — Asian 

3 — Black  or  African  American 

4 — Native  Hawaiian  or  Other  Pacific  Islander 

5— White 

6 — Hispanic  or  Latino 

7 — Information  not  provided  by  applicant  in 

mail  or  telephone  application 
8 — Not  Applicable 

4.  Sex  of  Borrower  or  Applicant.  Use  the 
following  Codes  to  indicate  the  sex  of  the 
applicant  or  borrower  under  column  "A"  and 
of  any  co-applicant  or  co-borrower  under 
column  "CA."  If  there  is  more  than  one  co- 
applicant,  provide  this  information  only  for 
the  first  co-applicant  listed  on  the 
application  form,  ff  there  are  no  co- 
applicants  or  co-borrowers,  use  Code  4  for 
"not  applicable." 

1— Male 

2 — Female 

3 — Information  not  provided  by  applicant  in 

mail  or  telephone  application 
4 — Not  applicable 

5.  Income.  Enter  the  gross  annual  income 
that  your  institution  relied  on  in  making  the 
credit  decision. 

a.  Round  all  dollar  amounts  to  the  nearest 
thousand  (round  $500  up  to  the  next  $1,000). 
and  show  in  terms  of  thousands.  For 
example.  $35,500  should  be  reported  as  36. 

b.  For  loans  on  multifamily  dwellings, 
enter  "NA." 

c.  If  no  income  information  is  asked  for  or 
relied  on  in  the  credit  decision,  enter  "NA." 
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E.  Type  of  Purchaser 

Enter  the  applicable  code  to  indicate 
whether  a  loan  that  your  institution 
originated  or  purchased  was  then  sold  to  a 
secondary  market  entity  within  the  same 
calendar  year: 

Code  0 — Loan  was  not  originated  or  was 
not  sold  in  calendar  year  covered  by  register. 

a.  Use  Code  0  for  applications  that  were 
denied,  withdrawn,  or  approved  but  not 
accepted  by  the  appliccuit;  and  for  files 
closed  for  incompleteness. 

b.  Use  Code  0  if  you  originated  or 
purchased  a  loan  and  did  not  sell  it  during 
that  same  calendar  year.  If  you  sell  the  loan 
in  a  succeeding  year,  you  need  not  report  the 
sale. 

Code  1— FNMA  (Federal  National 
Mortgage  Association) 

Code  2 — GNMA  (Government  National 
Mortgage  Association) 

a.  Use  Code  2  if  you  conditionally  assign 
a  loan  to  GNMA  in  connection  with  a 
mortgage-backed  security  transaction. 

Code  3 — FHLMC  (Federal  Home  Loan 
Mortgage  Corporation) 

Code  4 — FAMC  (Federal  Agricultural 
Mortgage  Corporation) 

Code  5 — Commercial  bank 

Code  6 — Savings  bank  or  savings 
association 

Code  7 — Life  insurance  company 

Code  8 — Affiliate  institution 

a.  Use  Code  8  for  loans  sold  to  an 
institution  affiliated  with  you,  such  as  your 
subsidiary  or  a  subsidiary  of  your  parent 
corporation. 

Code  9 — Other  type  of  purchaser 

F.  Reasons  for  Denial 

1.  You  are  not  required  to  enter  the  reasons 
for  denial  of  an  application.  But  if  you 
choose  to  do  so  you  may  indicate  up  to  three 
reasons  using  the  following  codes.  Leave  this 
column  blank  if  the  "action  taken"  on  the 
application  is  not  a  denial.  For  example,  do 
not  complete  this  column  if  the  application 
was  withdrawn  or  the  file  was  closed  for 
incompleteness. 

1 — Debt-to-income  ratio 

2 — Employment  history 

3 — Credit  history 

4 — Collateral 

5 — Insufficient  cash  (downpayment,  closing 

costs) 
6 — Unverifiable  information 
7 — Credit  application  incomplete 
8 — Mortgage  insurance  denied 
9— Other 

2.  If  your  institution  uses  the  model  form 
for  adverse  action  contained  in  Appendix  to 
Regulation  B  (Form  C-1  in  Appendix  C, 
Sample  Notification  Form),  use  the  foregoing 
codes  as  follows: 

a.  Code  1  for:  Income  insufficient  for 
amount  of  credit  requested,  and  Excessive 
obligations  in  relation  to  income. 

b.  Code  2  for:  Temporary  or  irregular 
employment,  and  Length  of  employment. 


c.  Code  3  for:  Insufficient  number  of  credit 
references  provided;  Unacceptable  type  of 
credit  references  provided;  No  credit  file; 
Limited  credit  experience;  Poor  credit 
performance  with  us;  Delinquent  past  or 
present  credit  obligations  with  others; 
Garnishment,  attachment,  foreclosure, 
repossession,  collection  action,  or  judgment; 
and  Bankruptcy. 

d.  Code  4  for:  Value  or  type  of  collateral 
not  sufficient. 

e.  Code  6  for:  Unable  to  verify  credit 
references;  Unable  to  verify  employment; 
Unable  to  verify  income;  and  Unable  to  verify 
residence. 

f.  Code  7  for:  Credit  application 
incomplete. 

g.  Code  9  for:  Length  of  residence; 
Temporary  residence;  and  Other  reasons 
specified  on  notice. 

G.  Other  Data 

For  an  application  or  loan  covered  by  the 
Truth  in  Lending  Act  (TILA),  enter  the 
following  information: 

1.  Annual  Percentage  Rate.  Enter  the 
emnual  percentage  rate  (APR)  as  calculated 
and  disclosed  under  Regulation  Z  (12  CFR 
pari  226). 

a.  If  the  application  or  loan  is  not  subject 

to  TILA,  or  is  subject  to  TILA  but  an  APR  was 
not  required  to  be  disclosed  to  the  applicant  ■ 
(for  example,  because  the  application  was 
withdrawn  before  the  time  disclosure  was 
required),  enter  "NA." 

b.  If  only  an  estimated  APR  was  required 
to  be  disclosed  to  the  applicant,  enter  the 
estimated  APR. 

c.  Enter  the  APR  to  two  decimal  places.  If 
the  APR  was  disclosed  to  the  applicant 
showing  less  than  two  decimal  places,  fill  the 
remaining  decimal  places  with  zeros;  if 
showing  more  than  two  decimal  places,  the 
APR  may  be  rounded  or  the  digits  beyond 
two  decimal  places  may  be  truncated. 

d.  In  a  home-equity  line  of  credit  with  an 
introductory  rate,  where  both  the 
introductory  and  regular  APR  were  required 
to  be  disclosed  to  the  applicant,  enter  the 
regular  APR. 

2.  HOEPA  status,  a.  If  the  loan  or 
application  is  covered  by  TILA,  but  is  not 
covered  by  the  Home  Ownership  and  Equity 
Protection  Act  of  1994  (HOEPA),  as 
implemented  in  Regulation  Z,  §  226.32,  enter 
Code  0. 

b.  If  the  loan  or  application  is  covered  by 
TILA  and  by  §  226.32,  enter  Code  1. 

c.  If  the  loan  or  application  is  not  covered 
by  TILA,  is  covered  by  TILA  but  no  APR  was 
required  to  be  disclosed  to  the  applicant,  or 
for  any  other  reason  it  cannot  be  determined 
whether  the  loan  or  application  is  covered  by 
§226.32,  enter  Code  2. 

n.  Federal  Supervisory  Agencies 

Send  your  loan/application  register,  direct 
any  questions,  and  direct  any  requests  (such 
as  for  a  listing  of  metropolitan  areas  or  FIPS 


codes)  to  the  office  of  your  federal 
supervisory  agency  as  specified  below.  Terms 
used  below  that  are  not  defined  in  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1813(s))  have  the  meanings  given  to  them  in 
the  International  Banking  Act  of  1978  (12 
U.S.C.  3101). 

A.  National  Banks  and  Their  Subsidiaries 
and  Federal  Branches  and  Federal  Agencies 
of  Foreign  Banks 

District  office  of  the  Office  of  the 
Comptroller  of  the  Currency  for  the  district 
in  which  the  institution  is  located. 

B.  State  Member  Banks  of  the  Federal 
Reserve  System,  Their  Subsidiaries, 
Subsidiaries  of  Bank  Holding  Companies, 
Branches  and  Agencies  of  Foreign  Banks 
(Other  than  Federal  Branches,  Federal 
Agencies,  and  Insured  State  Branches  of 
Foreign  Banks),  Commercial  Lending 
Companies  Owned  or  Controlled  By  Foreign 
Banks,  and  Organizations  Operating  Under 
Section  25  or  25 A  of  the  Federal  Reserve  Act 

Federal  Reserve  Bank  serving  the  District 
in  which  the  state  member  bank  is  located; 
for  institutions  other  than  state  member 
banks,  the  Federal  Reserve  Bank  specified  by 
the  Board  of  Governors. 

C.  Nonmember  Insured  Banks  (Except  for 
Federal  Savings  Banks)  and  Their 
Subsidiaries  and  Insured  State  Branches  of 
Foreign  Banks 

Regional  director  of  the  Federal  Deposit 
Insurance  Corporation  for  the  region  in 
which  the  institution  is  located. 

D.  Savings  Institutions  Insured  Under  the 
Savings  Association  Insurance  Fund  of  the 
FDIC,  Federally  Chartered  Savings  Banks 
Insured  Under  the  Bank  Insurance  Fund  of 
the  FDIC  (but  not  Including  State-Chartered 
Savings  Banks  Insured  Under  the  Bank 
Insurance  Fund),  their  Subsidiaries,  and 
Subsidiaries  of  Savings  Institution  Holding 
Companies 

Regional  or  other  office  specified  by  the 
Office  of  Thrift  Supervision. 

E.  Credit  Unions  and  Their  Subsidiaries 

National  Credit  Union  Administration, 
Office  of  Examination  and  Insurance.  1775 
Duke  Street,  Alexandria,  V.A.  22314. 

F.  Other  Depository  Institutions 

Regional  director  of  the  Federal  Deposit 
Insurance  Corporation  for  the  region  in 
which  the  institution  is  located. 

G.  Other  Mortgage-Lending  Institutions 

Assistant  Secretary  for  Housing,  HMDA 
Reporting — Room  9233,  U.S.  Department  of 
Housing  and  Urban  Development,  451  7th 
Street.  S.W.,  Washington.  D.C.  20410.-^ 
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LOAN/APPLICATION  REGISTER 


TRANSMITTAL  SHEET 


Form  FR  HMDA-LAR 

OM8  No.  7100-0247.  Approval  expras  May  31,  2000 


You  must  complete  this  transmittal  sheet  (please  type  or  print)  and  attach  it  to  the  Loan/ Application 
Register,  required  by  the  Home  Mortgage  Disclosure  Act,  that  you  submit  to  your  supervisory  agency. 


Reporter's  Identrtication  Number 

I      I      I      I      I      I      I      I      '      I      '- 


Agency 
Code 


Reporter's  Tax  Identification  Number 
I      I      l-l      I      I      I      I      I      I      I 


Total  Ime  entnes  comaweo  m 
attached  LoarVApplication  Register 


The  Loan/Application  Register  that  is  attached  covers  activity  during  the  year and  contains  a  total  of 

pages. 

Enter  the  name  and  address  of  your  institution.  The  disclosure  statement  that  is  produced  by  the  Federal  Financial  Institutions 
Examination  Council  wilt  be  mailed  to  the  address  you  s^spty  below: 


Name  ol  Institution 


Address 


City,  State,  ZIP 

Enter  the  name,  telephone  number,  facsimile  number,  and  e-mail  address  of  a  person  who  may  be  contacted  about 
questions  regarding  your  register 


Name 


TetepiKXie  Number 


( L 


Facsimile  Nuirbei  (if  applicable) 


e-mail  address 


An  officer  of  your  institution  must  complete  the  following  section. 

I  certify  to  the  accuracy  of  the  data  contained  in  this  register. 


Name  ol  Officer 


Signature 


Date 
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BILUNG  CODE  621 0-01 -C 

Appendix  B  to  Part  203 — Form  and 
Instructions  for  Data  Collection  on  Race  or 
National  Origin  and  Sex 

I.  Instructions  on  Collection  of  Data  on  Race 
or  National  Origin  and  Sex 

[A.  Format.] 

You  may  list  questions  regarding  the  race 
or  national  origin  and  sex  of  the  applicant  on 
your  loan  application  form,  or  on  a  separate 
form  that  refers  to  the  application.  (See  the 
sample  form  below  for  recommended 
language.) 

[B.]  ►II. -^  Procedures. 

[1]  ►A.-^  You  must  ask  the  applicant  for 
this  information,  but  cannot  require  the 
applicant  to  provide  it. 


►B.  You  must  offer  the  cipplicant  the 
option  of  selecting  one  or  more 
designations.-^ 

[2.]  ►C.-^  If  the  applicant  chooses  not  to 
provide  the  information  for  an  application 
taken  in  person,  note  this  fact  on  the  form 
and  note  the  data,  to  the  extent  possible,  on 
the  basis  of  visual  observation  or  surname. 

[3.]  ►D.-^  Inform  the  applicant  that  the 
federal  government  is  requesting  his 
information  in  order  to  monitor  compliance 
with  federal  statutes  that  prohibit  lenders 
from  discriminating  against  applicants  on 
these  bases.  Inform  the  applicant  that  if  the 
information  is  not  provided  where  the 
application  is  taken  in  person,  you  are 
required  to  note  the  data  on  the  basis  of 
visual  observation  or  surname. 


(4.)  ►E.-^  If  an  application  is  made 
entirely  by  telephone,  [this  information  need 
not  be  requested]  ►you  are  permitted  to 
request  this  information  but  not  required  to 
do  so'^.  And  the  data  need  not  be  provided   . 
when  an  application  is  taken  by  mail,  if  the 
applicant  fails  to  answer  these  questions  on 
the  application  form.  Whether  an  application 
was  received  by  mail  or  telephone  must  be 
indicated,  if  it  is  not  otherwise  evident  on  the 
face  of  the  application. 

[5.  The  "other  block  is  available  only  to  the 
applicant  who  chooses  to  indicate  some  other 
appropriate  category  for  race  or  national 
origin.  If  completing  the  form  based  on  visual 
observation,  do  not  use  this  category;  use  one 
of  the  other  five  categories.] 
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BILUNG  CODE  6210-01-C 

Supplement  I  to  Part  203— Staff 
Commentary 

Introduction 

1.  Status  [and  citations].  The  commentary 
in  this  supplement  is  the  vehicle  by  which 
the  Division  of  Consumer  and  Community 
Affairs  of  the  Federal  Reserve  Board  issues 
formal  staff  interpretations  of  Regulation  C 
(12  CFR  part  203).  [The  parenthetical 
citations  given  are  references  to  Appendix  A 
to  Regulation  C,  Form  and  Instructions  for 
Completion  of  the  HMDA  Loan/Application 
Register.) 

Section  203.1 — Authority,  Purpose,  and 
Scope 

1(c)  Scope. 

1.  General.  The  comments  in  this  section 
address  issues  affecting  coverage  of 
institutions  ►and'^  exemptions  from 
coverage  [,  and  data-collection  requirements). 

2.  Meaning  of  refinancing.  A  refinancing  of 
a  loan  is  the  satisfaction  and  replacement  of 
an  existing  obligation  by  a  new  obligation  by 
the  same  borrower.  The  term  "refinancing" 
refers  to  the  new  obligation.  If  the  existing 
obligation  is  not  satisfied  and  replaced,  but 

is  only  renewed,  modified,  extended,  or 
consolidated  (as  in  certain  modification, 
extension,  and  consolidation  agreements), 
the  transaction  is  not  a  refinancing  for 
purposes  of  HMDA. 

3.  Refinancing — coverage.  The  regulation 
bases  coverage,  In  part,  on  whether  an 
institution  originates  home  purchase  loans. 
For  determining  whether  an  institution  is 
subject  to  Regulation  C  or  is  exempt  fi^om 
coverage,  an  origination  of  a  home  purchase 
loan  includes  the  refinancing  of  a  home 
purchase  loan.  An  institution  may  always 
determine  the  actual  purpose  of  the  existing 
obligation  (for  example,  by  reference  to 
available  documents).  Alternatively,  an 
institution  may — 

i.  Rely  on  the  statement  of  the  applicant 
that  the  existing  obligation  was  (or  was  not) 
a  home  purchase  loan;  or 

ii.  Assume  that  the  new  obligation  is  not 
a  refinancing  of  a  home  purchase  loan  if 
either  the  existing  obligation  or  the  new 
obligation  is  not  secured  by  a  first  lien  on  the 
dwelling. 

4.  Refinancing — data  collection.  The 
regulation  requires  collection  and  reporting 
of  data  on  refinancings  of  home  purchase  and 
home  improvement  loans.  An  institution  may 
always  determine  the  actual  purpose  of  the 
existing  obligation  (for  example,  by  reference 
to  available  documents).  Alternatively,  an 
institution  may — 

i.  Rely  on  the  statement  of  the  applicant 
that  the  existing  obligation  was  (or  was  not) 
a  home  purchase  or  home  improvement  loan; 
or 

ii.  Assume  that  the  new  obligation  is  a 
refinancing  of  a  home  purchase  or  home 
improvement  loan  only  if  the  existing 
obligation  was  secured  by  a  lien  on  a 
dwelling;  or 

iii.  Assume  that  the  new  obligation  is  a 
refinancing  of  a  home  purchase  or  home- 
improvement  loan  only  if  the  new  obligation 
will  be  secured  by  a  lien  on  a  dwelling.) 

(5.)  ►2.'^  The  broker  rule  and  the 
meaning  of  "broker"  and  "investor. "  For  the 


purposes  of  the  guidance  given  in  this 
commentary,  an  institution  that  takes  and 
processes  a  loan  application  and  arranges  for 
another  institution  to  acquire  the  loan  at  or 
after  closing  is  acting  as  a  "broker,"  and  an 
institution  that  acquires  a  loan  from  a  broker 
at  or  after  closing  is  acting  as  an  "investor." 
(The  terms  used  in  this  commentary  may 
have  different  meanings  in  certain  parts  of 
the  mortgage  lending  industry,  and  other 
terms  may  be  used  in  place  of  these  terms, 
for  example  in  the  Federal  Housing 
Administration  mortgage  insurance 
programs.)  Depending  on  the  facts,  a  broker 
may  or  may  not  make  a  credit  decision  on  an 
application  (and  thus  it  may  or  may  not  have 
reporting  responsibilities).  If  the  broker 
makes  a  credit  decision,  it  reports  that 
decision;  if  it  does  not  make  a  credit 
decision,  it  does  not  report.  If  an  investor 
reviews  an  application  and  makes  a  credit 
decision  prior  to  closing,  the  investor  reports 
that  decision.  If  the  investor  does  not  review 
the  application  prior  to  closing,  it  reports 
only  the  loans  that  it  purchases;  it  does  not 
report  the  loans  it  does  not  purchase.  Thus, 
an  institution  that  makes  a  credit  decision  on 
an  application  prior  to  closing  reports  that 
decision  regardless  of  whose  name  the  loan 
closes  in. 

[6.]  ►S."^  Illustrations  of  the  broker  rule. 
Assume  that,  prior  to  closing,  four  investors 
receive  the  same  application  from  a  broker; 
two  deny  it,  one  approves  it,  and  one 
approves  it  and  acquires  the  loan.  In  these 
circumstances,  the  first  two  report  denials, 
the  third  reports  the  transaction  as  approved 
but  not  accepted,  and  the  fourth  reports  an 
origination  (whether  the  loan  closes  in  the 
name  of  the  broker  or  the  investor). 
Alternatively,  assume  that  the  broker  denies 
a  loan  before  sending  it  to  an  investor;  in  this 
situation,  the  broker  reports  a  denial. 

[7.]  ►4."^  Broker's  use  of  investor's 
underwriting  criteria.  If  a  broker  makes  a 
credit  decision  based  on  underwriting 
criteria  set  by  em  investor,  but  without  the 
investor's  review  prior  to  closing,  the  broker 
has  made  the  credit  decision.  The  broker 
reports  as  an  origination  a  loan  that  it 
approves  and  closes,  and  reports  as  a  denial 
an  application  that  it  turns  down  (either 
because  the  application  does  not  meet  the 
investor's  underwriting  guidelines  or  for 
some  other  reason).  The  investor  reports  as 
purchases  only  those  loans  it  purchases. 

(8.)  ►5."^  Insumnce  and  other  criteria.  If 
an  institution  evaluates  an  application  based 
on  the  criteria  or  actions  of  a  third  party 
other  than  an  investor  (such  as  a  government 
or  private  insurer  or  guarantor),  the 
institution  must  report  the  action  taken  on 
the  application  (loem  originated,  approved 
but  not  accepted,  or  denied,  for  example). 

[9.]  ►6.'^  Credit  decision  of  agent  is 
decision  of  principal.  If  an  institution 
approves  loans  through  the  actions  of  an 
agent,  the  institution  must  report  the  action 
taken  on  the  application  (loan  originated, 
approved  but  not  accepted,  or  denied,  for 
exEtmple).  State  law  determines  whether  one 
party  is  the  agent  of  another. 

[10.1  ►7.-^  Affiliate  bank  underwriting 
(250.250  review).  If  an  institution  makes  an 
independent  evaluation  of  the 
creditworthiness  of  an  applicant  (for 


example,  as  part  of  a  preclosing  review  by  an 
affiliate  bank  under  12  CFR  250.250,  which 
interprets  section  23A  of  the  Federal  Reserve 
Act),  the  institution  is  making  a  credit 
decision.  If  the  institution  then  acquires  the 
loan,  it  reports  the  loan  as  an  origination 
whether  the  loan  closes  in  the  name  of  the 
institution  or  its  affiliate.  An  institution  that 
does  not  acquire  the  loan  but  takes  another 
action  reports  that  action. 

[11.]  ►8."^  Participation  loan.  An 
institution  that  originates  a  loan  and  then 
sells  partial  interests  to  other  institutions 
reports  the  loan  as  an  origination.  An 
institution  that  acquires  only  a  partial 
interest  in  such  a  loan  does  not  report  the 
transaction  even  if  it  has  participated  in  the 
underwriting  and  origination  of  the  loan. 

[12.)  ^9.-^  Assumptions.  An  assumption 
occurs  when  an  institution  enters  into  a 
written  agreement  accepting  a  new  borrower 
as  the  obligor  on  an  existing  obligation.  An 
institution  reports  as  a  home  purchase  loan 
em  assumption  (or  an  application  for  an 
assumption)  in  the  amount  of  the  outstanding 
principal.  If  a  transaction  does  not  involve  a 
written  agreement  between  a  new  borrower 
and  the  institution,  it  is  not  an  assumption 
for  HMDA  purposes  and  is  not  reported. 

Section  203.2 — Definitions 

2(b)  Application. 

1.  Consistency  with  Regulation  B.  Board 
interpretations  that  appear  in  the  official  staff 
commentary  to  Regulation  B  (Equal  Credit 
Opportunity,  12  CFR  part  202,  Supplement  I) 
are  generally  applicable  to  the  definition  of 
an  application  under  Regulation  C.  However, 
under  Regulation  C  the  definition  of  an 
application  does  not  include  prequalification 
requests. 

2.  Prequalification.  A  prequalification 
request  is  a  request  by  a  prospective  loan 
applicant  ►(other  than  a  request  for 
preapproval)-^  for  a  preliminary 
determination  on  whether  the  prospective 
applicant  would  likely  qualify  for  credit 
under  an  institution's  standards,  or  on  the 
amount  of  credit  for  which  the  prospective 
applicant  would  likely  qualify.  Some 
institutions  evaluate  prequalification 
requests  through  a  procedure  that  is  separate 
from  the  institution's  normal  loan 
application  process;  others  use  the  same 
process.  In  either  case.  Regulation  C  does  not 
require  an  institution  to  report 
prequalification  requests  on  the  HMDA-LAR, 
even  though  these  requests  may  constitute 
applications  under  Regulation  B. 

2(c)  Branch  office. 

1.  Credit  union.  For  purposes  of  Regulation 
C,  a  "branch"  of  a  credit  union  is  any  office 
where  member  accounts  are  established  or 
loans  are  made,  whether  or  not  the  office  has 
been  approved  as  a  branch  by  a  federal  or 
state  agency.  (See  12  U.S.C.  1752.) 

2.  Depository  institution.  A  branch  of  a 
depository  institution  does  not  include  a  loan 
production  office,  the  office  of  an  affiliate,  or 
the  office  of  a  third  party  such  as  a  loan 
broker.  (But  see  appendix  A  of  this  part, 
Paragraph  ►l,C.6-*i  [V.C.7],  which  requires 
certain  depository  institutions  to  report 
property  location  even  for  properties  located 
outside  those  ►metropolitan  areas-^  [MSAs) 
in  which  the  institution  has  a  home  or 
branch  office.) 


3.  Nondepository  institution.  A  branch  of  a 
nondepository  institution  does  not  include 
the  office  of  an  affiliate  or  other  third  party 
such  as  a  loan  broker.  (But  [see  appendix  A 
of  this  part.  Paragraph  V.C.6,  which  requires] 
certain  nondepository  institutions  ►must-^ 
[to]  report  property  location  even  in 
►metropolitan  areas'^  [MSAs]  where  they 
do  not  have  a  physical  location.) 

2(d)  Dwelling. ' 

1.  ►Coverage^  [Scope].  The  definition  of 
'dwelling  "  is  not  limited  to  the  principal  or 
other  residence  of  the  applicant  or  borrower, 
and  thus  includes  vacation  or  second  homes 
and  rental  properties.  A  dwelling  also 
includes  (a  mobile  or  manufactured  home,]  a 
multifamily  structure  (such  as  an  apartment 
building)  [,  and  a  condominium  or  a 
cooperative  unit.  Recreational  vehicles  such 
as  boats  or  campers  are  not  dwellings  for 
purposes  of  HMDA]. 

►2.  Exclusions.  Recreational  vehicles  such 
as  boats  or  campers  are  not  dwellings  for 
purposes  of  HMDA.  Also  excluded  are 
transitory  residences — whose  occupants 
previously  occupied  principal  residences 
elsewhere  and  expect  to  do  so  again. 
Examples  include  hotels,  hospitals,  and 
college  dormitories.-^ 

2(e)  Financial  institution. 

►1.  General.  An  institution  that  met  the 
test  for  coverage  under  HMDA  in  year  1 ,  and 
then  ceases  to  meet  the  test  (for  example, 
because  its  assets  fall  below  the  threshold  on 
December  31  of  year  2)  stops  collecting 
HMDA  data  beginning  with  year  3.  Similarly, 
an  institution  that  did  not  meet  the  coverage 
test  for  a  given  year,  and  then  meets  the  test 
in  the  succeeding  year,  begins  collecting 
HMDA  data  for  the  calendar  year  following 
the  year  in  which  it  meets  the  test  for 
coverage.  For  example,  a  for-profit  mortgage 
lending  institution  (other  than  a  bank, 
savings  association,  or  credit  union)  that,  in 
year  1,  falls  below  the  thresholds  specified  in 
section  203.2(e)(2)(iii),  but  meets  one  of  them 
in  year  2  (and  otherwise  meets  the  criteria  for 
coverage),  need  not  collect  data  in  year  2,  but 
begins  collecting  data  in  year  3. 

2.  Adjustment  of  exemption  threshold  for 
depository  institutions.  Depository 
institutions  with  assets  at  or  below  $30 
million  are  exempt  from  collecting  data  for 
2000. 

3.  Coverage  after  a  merger.  Several 
scenarios  of  data-collection  responsibilities 
for  the  calendar  year  of  a'  merger  are 
described  below.  Under  all  the  scenarios,  if 
the  merger  results  in  a  covered  institution, 
that  institution  must  begin  data  collection 
January  1  of  the  following  calendar  year. 

i.  Two  institutions  are  not  covered  by 
Regulation  C  because  of  asset  size.  The 
institutions  merge.  No  data  collection  is 
required  for  the  year  of  the  merger  (even  if 
the  merger  results  in  a  covered  institution). 

ii.  A  covered  institution  and  an  exempt 
institution  merge.  The  covered  institution  is 
the  surviving  institution.  For  the  year  of  the 
merger,  data  collection  is  required  for  the 
covered  institution's  transactions.  Data 
collection  is  optional  for  transactions 
handled  in  offices  of  the  previously  exempt 
institution. 

iii.  A  covered  institution  and  an  exempt 
institution  merge.  The  exempt  institution  is 


the  surviving  institution,  or  a  new  institution 
is  formed.  Data  collection  is  required  for 
transactions  of  the  covered  institution  that 
take  place  prior  to  the  merger.  Data  collection 
is  optional  for  transactions  taking  place  after 
the  merger  date. 

iv.  Two  covered  institutions  merge.  Data 
collection  is  required  for  the  entire  year.  The 
surviving  or  resulting  institution  files  either 
a  consolidated  submission  or  separate 
submissions  for  that  year.-^ 

►4.  Originations,  institutions  are 
reminded  that  coverage  depends  in  part  on 
whether  they  have  originated  home  purchase 
loans.  To  determine  whether  their  activities 
with  respect  to  a  particular  loan  constitute  an 
origination,  institutions  should  consult, 
among  other  parts  of  the  staff  commentary, 
the  discussion  of  the  broker  rule  under 
§§  203.1(c)  and  203.4{a).-^ 

[l.j  ►S.-^  Branches  of  foreign  banks — 
treated  as  [a]  banl^sM.  A  federal  branch  or 
a  state-licensed  insured  branch  of  a  foreign 
bank  is  a  "bank"  under  section  3(a)(1)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1813(a)),  and  is  covered  by  HMDA  if  it  meets 
the  tests  for  a  depository  institution  found  in 
section[sJ  203.2(e)(1)  [and  203.3(a)(1)]  of 
Regulation  C. 

[2.]  ►6.-^  Branches  and  offices  of  foreign 
banks — treated  as  [a]  for-profit  mortgage 
lending  institutionl^s-^  Federal  agencies, 
state-licensed  agencies,  state-licensed 
uninsured  branches  of  foreign  banks, 
commercial  lending  companies  owned  or 
controlled  by  foreign  banks,  and  entities 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act,  12  U.S.C.  601  and  611 
(Edge  Act  and  agreement  corporations)  are 
not  "banks"  under  the  Federal  Deposit 
Insurance  Act.  These  entities  are  nonetheless 
covered  by  HMDA  if  they  meet  the  tests  for 
a  ►for-profit-^  nondepository  mortgage 
lending  institution  found  in  section[s] 
203.2(e)(2)  [and  203.3(a)(2)l  of  RegulaUon  C. 

2[(f)]  ►(g)*^  Home  improvement  loan. 

[1.  Definition.  A  home  improvement  loan 
is  a  loan  that  is  made  for  the  purpose  of  home 
improvement  and  that  is  classified  by  the 
institution  as  a  home  improvement  loan. 

2.  Statement  of  the  applicant.  An 
institution  may  rely  on  the  oral  or  written 
statement  of  an  applicant  regarding  the 
proposed  use  of  loan  proceeds 

3.  Home-equity  lines.  An  institution  that 
has  chosen  to  report  home-equity  lines  of 
credit  reports  as  a  home  improvement  loan 
only  the  part  of  a  home-equity  line  that  is 
intended  for  home  improvement.  An 
institution  that  reports  home-equity  lines 
reports  the  disposition  of  all  applications,  not 
just  originations. 

4.  Classification  requirement.  An 
institution  has  "classified"  a  loan  as  a  home 
improvement  loan  if  it  has  entered  the  loan 
on  its  books  as  a  home  improvement  loan,  or 
has  otherwise  coded  or  identified  the  loan  as 
a  home  improvement  loan.  For  example,  an 
institution  that  has  booked  a  loan  or  reported 
it  on  a  "call  report"  as  a  home  improvement 
loan  has  classified  it  as  a  home  improvement 
loan.  An  institution  may  also  classify  loans 
as  home  improvement  loans  in  other  ways 
(for  example,  by  color-coding  loan  files).] 

[5.]  ►l.-^  Improvements  to  real  property. 
Home  improvements  include  improvements 


both  to  a  dwelling  and  to  the  real  property 
on  which  the  dwelling  is  located  (for 
example,  installation  of  a  swimming  pool, 
construction  of  a  garage,  or  landscaping). 

[6.1  ►2."^  Commercial  and  other  loans.  A 
►home  improvement-^  loan  [for 
improvement  purposes]  ►may  include  a 
loan-^  originated  outside  an  institution's 
[consumer]  ►residential  mortgage-^  lending 
division  (such  as  a  loan  to  improve  an 
apartment  building  made  through  the 
commercial  loan  department)^.-^is 
reported  if  the  institution  classifies  it  as  a 
home  improvement  loan.) 

[7.  Multiple-purpose  loan.  A  loan  for  home 
improvement  and  for  other  purposes  is 
treated  as  a  home  improvement  loan  even  if 
less  than  50  percent  of  the  total  loan 
proceeds  are  to  be  used  for  improvement, 
provided  the  institution  classifies  the  loan  as 
a  home  improvement  loan.  (But  see  comment 
(2)(f)-3  of  this  supplement  on  home-equity 
lines  of  credit.)] 

[8.]  ►3.'^  Mixed-use  property.  A  loan  to 
improve  property  used  for  residential  and 
commercial  purposes  (for  example,  a 
building  containing  apartment  units  and 
retail  space)  (satisfies  the  purpose 
requirement]  ►is  a  home  improvement 
loan-^  if  the  loan  proceeds  are  ►used-^ 
primarily  to  improve  the  residential  portion 
of  the  property.  If  the  loan  proceeds  are 
►used-^  to  improve  the  entire  property  (for 
example,  to  replace  the  heating  system),  the 
loan  [satisfies  the  purpose  requirement]  ►is 
a  home  improvement  loan-^  if  the  property 
itself  is  primarily  residential.  An  institution 
may  use  any  reasonable  standard  to 
determine  the  primary  use  of  the  property, 
such  as  by  square  footage  or  by  the  income 
generated.  An  institution  may  select  the 
standard  to  apply  on  a  case-by-case  basis.  [To 
report  the  loan  as  a  home  improvement  loan, 
the  institution  must  also  classify  it  as  such.) 
►4.  Multiple-category  loans.  If  a  loan  is  a 
home  improvement  loan  as  well  as  a 
refinancing,  an  institution  reports  the  loan  as 
a  home  improvement  loan.-^ 

2((g))^(h)-^  Home  purchase  loan. 

1.  Multiple  properties.  A  home  purchase 
loan  includes  a  loan  secured  by  one  dwelling 
and  used  to  purchase  another  dwelling. 

2.  Mixed-use  property.  A  ►dwelling- 
secured'^  loan  to  purchase  property  used 
primarily  for  residential  purposes  (for 
example,  an  apartment  building  containing  a 
convenience  store)  is  a  home  purchase  loan. 
An  institution  may  use  any  reasonable 
standard  to  determine  the  primary  use  of  the 
property,  such  as  by  square  footage  or  by  the 
income  generated.  An  institution  may  select 
the  standard  to  apply  on  a  case-by-case  basis. 

3.  Farm  loan.  A  loan  to  purchase  property 
used  primarily  for  agricultural  purposes  is 
not  a  home  purchase  loan  even  if  the 
property-  includes  a  dwelling.  An  institution 
may  use  any  reasonable  standard  to 
determine  the  primary  use  of  the  property, 
such  as  by  reference  to  the  exemption  from 
Regulation  X  (Real  Estate  Settlement 
Procedures,  24  CFR  3500.5(b)(1))  for  a  loan 
on  property  of  25  acres  or  more.  An 
institution  may  select  the  standard  to  apply 
on  a  case-by-case  beisis. 

4.  Commercial  and  other  loans.  A  home 
purchase  loan  ►may^  include[sl  a  loan 
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originated  outside  an  institution's  residential 
mortgage  lending  division  (such  as  a  loan  for 
the  purchase  of  an  apartment  building  made 
through  the  commercial  loan  department). 
(For  home  purchase  loans,  there  is  no 
classification  test.] 

5.  Construction  and  permanent  financing. 
A  home  purchase  loan  includes  both  a 
combined  construction/permanent  loan  and 
the  permanent  Rnancing  that  replaces  a 
construction-only  loan.  It  does  not  include  a 
construction-only  loan,  which  is  considered 
"temporary  financing"  under  Regulation  C 
and  is  not  reported. 

[6.  Home-equity  line.  An  institution  that 
has  chosen  to  report  home-equity  lines  of 
credit  reports  as  a  home  purchase  loan  only 
the  part  that  is  intended  for  home  purchase. 
An  institution  may  rely  on  the  applicant's 
oral  or  written  statement  about  the  proposed 
use  of  the  funds.  An  institution  that  reports 
home-equity  lines  reports  the  disposition  of 
all  applications,  not  just  the  originations.) 

►6.  Second  mortgages  that  finance  the 
downpayments  on  first  mortgages.  If  an 
institution  making  a  first  mortgage  loan  to  a 
home  purchaser  also  makes  a  second 
mortgage  loan  to  the  same  purchaser  to 
finance  part  or  all  the  home  purchaser's 
downpayment,  the  institution  reports  each 
loan  separately  as  a  home  purchase  loan. 

7.  Multiple-category  loans.  If  a  loan  is  a 
home  purchase  loan  as  well  as  a  home 
improvement  loan,  refinancing,  or  home- 
equity  line  of  credit,  an  institution  reports 
the  loan  as  a  home  purchase  loan.*^ 

Section  203.3 — Exempt  Institutions 

(3(a)  Exemption  based  on  location,  asset 
size,  or  number  of  home  purchase  loans. 

1.  General.  An  institution  that  ceases  to 
meet  the  tests  for  HMDA  coverage  (such  as 
the  10  percent  test  for  nondepository 
institutions)  or  becomes  exempt  may  stop 
collecting  HMDA  data  beginning  with  the 
next  calendar  year.  For  example,  a  bank 
whose  assets  are  at  or  below  the  threshold  on 
December  31  of  a  given  year  reports  data  for 
that  full  calendar  year,  in  which  it  was 
covered,  but  does  not  report  data  for  the 
succeeding  calendar  year. 

2.  Adjustment  of  exemption  threshold  for 
depository  institutions.  For  data  collection  in 
2000,  the  asset-size  exemption  threshold  is 
$30  million.  Depository  institutions  with 
assets  at  or  below  $30  million  are  exempt 
from  collecting  data  for  2000. 

3.  Coverage  after  a  merger.  Several 
scenarios  of  data-collection  responsibilities 
for  the  calendar  year  of  a  merger  are 
described  below.  Under  all  the  scenarios,  if 
the  merger  results  in  a  covered  institution, 
that  institution  must  begin  data  collection 
January  1  of  the  following  calendar  year. 

i.  Two  institutions  are  exempt  from 
Regulation  C  because  of  asset  size.  The 
institutions  merge.  No  data  collection  is 
required  for  the  year  of  the  merger  (even  if 
the  merger  results  in  a  covered  institution). 

ii.  A  covered  institution  and  an  exempt 
institution  merge.  The  covered  institution  is 
the  surviving  institution.  For  the  year  of  the 
merger,  data  collection  is  required  for  the 
covered  institution's  transactions.  Data 
collection  is  optional  for  transactions 
handled  in  offices  of  the  previously  exempt 
institution. 


iii.  A  covered  institution  and  ^n  exempt 
institution  merge.  The  exempt  institution  is 
the  surviving  institution,  or  a  new  institution 
is  formed.  Data  collection  is  required  for 
transactions  of  the  covered  institution  that 
take  place  prior  to  the  merger.  Data  collection 
is  optional  for  transactions  taking  place  after 
the  merger  date. 

iv.  Two  covered  institutions  merge.  Data 
collection  is  required  for  the  entire  year.  The 
surviving  or  resulting  institution  files  either 
a  consolidated  submission  or  separate 
submissions  for  that  year. 

4.  Mergers  versus  purchases  in  bulk.  If  a 
covered  institution  acquires  loans  in  bulk 
from  another  institution  (for  example,  from 
the  receiver  for  a  failed  institution)  but  no 
merger  or  acquisition  of  an  institution  is 
Involved,  the  institution  reports  the  loans  as 
purchased  loans.) 

Section  203.4 — Compilation  of  Loan  Data 

Paragraph  4(a)  Data  Format  and 
Itemization. 

►l.  Reporting  requirements,  i.  An 
institution  reports  data  on  covered  loans  that 
it  originated  and  covered  loans  that  it 
purchased  during  the  calendar  year  described 
in  the  report.  An  institution  reports  these 
data  even  if  the  loans  were  subsequently  sold 
by  the  institution. 

ii.  An  institution  reports  the  data  for 
applications  for  covered  loans  that  did  not 
result  in  originations — for  example, 
applications  that  the  institution  denied  or 
that  the  applicant  withdrew  during  the 
calendar  year  described  in  the  report. 

iii.  In  the  case  of  brokered  loan 
applications  or  applications  forwarded 
through  a  correspondent,  the  institution 
reports  as  originations  loans  that  it  approved 
and  subsequently  acquired  according  to  a 
pre-closing  arrangement  (whether  or  not  they 
closed  in  the  institution's  name). 
Additionally,  the  institution  reports  the  data 
for  all  applications  that  did  not  result  in 
originations — for  example,  applications  that 
the  institution  denied  or  that  the  applicant 
withdrew  during  the  calendar  year  covered 
by  the  report  (whether  or  not  they  would 
have  closed  in  the  institution's  name).  For  all 
of  these  loans  and  applications,  the 
institution  reports  the  required  data 
regarding  the  borrower's  or  applicant's  race 
or  national  origin,  sex,  and  income. 

iv.  Originations  are  to  be  reported  only 
once.  If  the  institution  is  the  loan  broker  or 
correspondent,  it  does  not  report  as 
originations  loans  that  it  forwarded  to 
another  lender  for  approval  prior  to  closing, 
and  that  were  approved  and  subsequently 
acquired  by  that  lender  (whether  or  not  they 
closed  in  the  institution's  name). 

V.  An  institution  reports  applications  that 
were  received  in  the  previous  calendar  year 
but  were  acted  upon  during  the  calendar  year 
covered  by  the  current  register. 

vi.  A  financial  institution  submits  all 
required  data  to  its  supervisory  agency  in  one 
package,  with  the  prescribed  transmittal 
sheet.  An  officer  of  the  institution  certifies  to 
the  accuracy  of  the  data. 

vii.  The  transmittal  sheet  states  the  total 
number  of  line  entries  contained  in  the 
accompanying  data  transmission.-^ 

[1.  Quarterly  updating.  An  institution  must 
make  a  good-faith  effort  to  record  all  required 


data  concerning  covered  transactions — loan 
originations  (including  refinancings),  loan 
purchases,  and  the  disposition  of 
applications  that  did  not  result  in 
originations — fully  and  accurately  within  30 
days  after  the  end  of  each  calendar  quarter. 
If  some  data  are  inaccurate  or  incomplete 
despite  this  good-faith  effort,  the  error  or 
omission  is  not  a  violation  of  Regulation  C 
provided  that  the  institution  corrects  and 
completes  the  information  prior  to  reporting 
the  HMDA-LAR  to  its  regulatory  agency.) 

2.  Updating — agency  requirements.  Certain 
state  or  federal  regulations,  such  as  the 
Federal  Deposit  Insurance  Corporation's 
regulations,  may  require  an  institution  to 
update  its  data  more  frequently  than  is 
required  under  Regulation  C. 

3.  Form  of  updating.  An  institution  may 
maintain  the  quarterly  updates  of  the 
HMDA-LAR  in  electronic  or  any  other 
format,  provided  the  institution  can  make  the 
information  available  to  its  regulatory  agency 
in  a  timely  manner  upon  request. 

Paragraph  4(a)(1)  Application  ^number 
and  applicatiorr^  date. 

1.  Application  date — consistency.  In 
reporting  the  date  of  application,  an 
institution  reports  the  date  the  application 
was  received  or  the  date  shown  on  the 
application.  Although  an  institution  need  not 
choose  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  particular  division  of  the 
institution  or  for  a  category  of  loans). 

2.  Application  date — application 
forwarded  by  a  broker.  For  an  application 
forwarded  by  a  broker,  an  institution  reports 
the  date  the  application  was  received  by  the 
broker,  the  date  the  application  was  received 
by  the  institution,  or  the  date  shown  on  the 
application.  Although  an  institution  need  not 
choose  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  particular  division  of  the 
institution  or  for  a  category  of  loans). 

3.  Application  date — reinstated 
application.  If,  within  the  same  calendar 
year,  an  applicant  asks  an  institution  to 
reinstate  a  counteroffer  that  the  applicant 
previously  did  not  accept  (or  asks  the 
institution  to  reconsider  an  application  that 
was  denied,  withdrawn,  or  closed  for 
incompleteness),  the  institution  may  treat 
that  request  as  the  continuation  of  the  earlier 
transaction  or  as  a  new  transaction.  If  the 
institution  treats  the  request  for 
reinstatement  or  reconsideration  as  a  new 
transaction,  it  reports  the  date  of  the  request 
as  the  application  date. 

►4.  Application  or  loan  number.  An 
institution  ensures  that  each  reported 
identifying  number  is  unique  within  the 
institution.  If  an  institution's  register 
contains  data  for  branch  offices,  for  example, 
the  institution  could  use  a  letter  or  a 
numerical  code  to  identify  the  loans  or 
applications  of  different  branches,  or  could 
assign  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  Institutions  are  strongly 
encouraged  not  to  use  the  applicant's  or 
borrower's  name  or  social  security  number, 
for  privacy  reasons. 


5.  Application — date  of  receipt.  For 
reporting  purposes,  the  date  a  lender  or 
broker  receives  an  application  is  the  date  on 
which  it  or  its  agent  first  takes  possession  of 
a  physical  or  electronic  copy  of  the 
application  in  completed  form.  State  law 
determines  whether  one  party  is  the  agent  of 
another.  For  example,  if  a  completed 
application  is  received  by  a  lender  on  the 
Friday  before  a  three-day  weekend,  and  the 
lender  uploads  the  application  onto  its 
computer  system  the  following  Tuesday,  the 
lender  should  report  Friday's  date  as  the  date 
it  received  the  application. 

6.  Application — year  action  taken.  An 
institution  must  report  an  application  in  the 
calendar  year  in  which  the  institution  takes 
final  action  on  the  application."^ 

Paragraph  4(a)(2)  Type  and  purpose. 

►l.  Purpose — statement  of  applicant.  An 
institution  may  rely  on  the  oral  or  written 
statement  of  an  applicant  regarding  the 
proposed  use  of  loan  proceeds.  For  example, 
a  lender  could  use  a  check-box  on  a  loan 
application  to  determine  whether  or  not  the 
applicant  intends  to  use  loan  proceeds  for 
home  improvement  purposes.-^ 

(1.  Purpose — multiple-purpose  loan.  If  a 
loan  is  for  home  improvement  and  another 
covered  purpose,  an  institution  reports  the 
loan  as  a  home  improvement  loan  if  the 
institution  classifies  it  as  a  home 
improvement  loan.  Otherwise  the  institution 
reports  the  loan  as  a  home  purchase  loan  or 
a  refinancing,  as  appropriate.  An  institution 
may  determine  how  to  report  such  loans  on 
a  case-by-case  basis.) 

Paragraph  4(a)(3)  Occupancy. 

[1.  Occupancy — actual  occupancy  status.  If 
a  loan  relates  to  multifamily  property, 
property  located  outside  an  MSA,  or  property 
in  an  MSA  where  the  institution  has  no  home 
or  branch  office,  the  institution  may  either 
report  the  actual  occupancy  status  or  report 
using  the  code  for  "not  applicable."  (A 
nondepository  institution  may  be  deemed  to 
have  a  home  or  branch  office  in  an  MSA 
under  §  203.2(c)(2)  of  Regulation  C.)) 

[2.1  ►l.-^  Occupancy — multiple 
properties.  If  a  loan  relates  to  multiple 
properties,  the  institution  reports  the  owner 
occupancy  status  of  the  property  for  which 
property  location  is  being  reported.  (See  the 
comments  to  paragraph  4(a)(6),  Property 
location.) 

Paragraph  4(a)(4)  Loan  amount. 

1.  Loan  amount — counteroffer.  If  an 
applicant  accepts  a  counteroffer  for  an 
amount  different  from  the  amount  initially 
requested,  the  institution  reports  the  loan 
amount  granted.  If  an  applicant  does  not 
accept  a  counteroffer  or  fails  to  respond,  the 
institution  reports  the  loan  amount  initially 
requested. 

2.  Loan  amount — multiple-purpose  loan. 
[Except  in  the  case  of  a  home-equity  line  of 
credit,  a|^A*^n  institution  reports  the  entire 
amount  of  the  loan,  even  if  only  a  part  of  the 
proceeds  is  intended  for  home  purchase  or 
home  improvement. 

[3.  Loan  amount — home-equity  line.  An 
institution  that  reports  home-equity  lines  of 
credit  reports  only  the  part  that  is  intended 
for  home  improvement  or  home  purchase 
purposes.  An  institution  may  rely  on  the 
applicant's  oral  or  written  statement  about 
the  proposed  use  of  the  loan  proceeds.) 


(4.)  ►s.-^  Loan  amount — assumption.  An 
institution  that  enters  into  a  written 
agreement  accepting  a  new  party  as  the 
obligor  on  a  loan  reports  the  amount  of  the 
outstanding  principal  on  the  assumption  as 
the  loan  amount. 

Paragraph  4(a)(5)  Type  of  action  taken  and 
date. 

1.  Action  taken — counteroffers.  If  an 
institution  makes  a  coimteroffer  to  lend  on 
terms  different  from  the  appUcant's  initial 
request  (for  example,  for  a  shorter  loan 
maturity  ►or  in  a  different  amount-^  and 
the  applicant  does  not  accept  the 
counteroffer  or  feils  to  respond,  the 
institution  reports  the  action  taken  as  a 
denial  ►on  the  original  terms  requested  by 
the  applicant.-^ 

2.  Action  taken — rescinded  transactions.  If 
a  borrower  rescinds  a  transaction  after 
closing,  the  institution,  on  a  case-by-case 
basis,  may  report  the  transaction  either  as  an 
origination  or  as  an  application  that  was 
approved  but  not  accepted. 

3.  Action  taken — purchased  loans.  An 
institution  reports  the  loans  that  it  purchased 
during  the  calendar  year,  and  does  not  report 
the  loans  that  it  declined  to  purchase. 

4.  Action  taken — conditional  approvals.  If 
an  institution  issues  a  loan  approval  subject 
to  the  applicant's  meeting  underwriting 
conditions  ((other  than  customary  loan- 
commitment  or  loan  closing  conditions,  such 
as  a  clear-title  requirement  or  an  acceptable 
property  survey)]  and  the  applicant  does  not 
meet  them,  the  institution  reports  the  action 
taken  as  a  denial. 

5.  Action  taken  date — approved  but  not 
accepted.  For  a  loan  approved  by  an 
institution  but  not  accepted  by  the  applicant, 
the  institution  reports  using  any  reasonable 
date,  such  as  the  approval  date,  the  deadline 
for  accepting  the  offer,  or  the  date  the  file 
was  closed.  Although  an  institution  need  not 
choose  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  particular  division  of  the 
institution  or  for  a  category  of  loans). 

6.  Action  taken  date — originations.  For 
loan  originations,  an  institution  generally 
reports  the  settlement  or  closing  date.  For 
loan  originations  that  an  institution  acquires 
through  a  broker,  the  institution  reports 
either  the  settlement  or  closing  date,  or  the 
date  the  institution  acquired  the  loan  from 
the  broker.  If  the  disbursement  of  funds  takes 
place  on  a  date  later  than  the  settlement  or 
closing  date,  the  institution  may  use  the  date 
of  disbursement.  For  a  construction/ 
permanent  loan,  the  institution  reports  either 
the  settlement  or  closing  date,  or  the  date  the 
loan  converts  to  the  permanent  financing. 
Although  an  institution  need  not  choose  the 
same  approach  for  its  entire  HMDA 
submission,  it  should  be  generally  consistent 
(such  as  by  routinely  using  one  approach 
within  a  particular  division  of  the  institution 
or  for  a  category  of  loans). 
►Notwithstanding  this  flexibility  regarding 
the  use  of  the  closing  date  in  connection  with 
reporting  the  date  action  was  taken,  the  year 
in  which  an  origination  goes  to  closing  is  the 
year  in  which  the  institution  must  report  the 
origination. 

7.  Action  taken — pending  applications.  An 
institution  does  not  report  any  loan 


application  still  pending  at  the  end  of  the 
calendar  year;  it  reports  that  appUcation  on 
its  register  for  the  year  in  which  final  action 
is  taken. -^ 

Paragraph  4(a)(6)  Property^ocation. 

1  Property  location — multiple  properties 
(home  improvement /refinance  of  home 
improvement).  For  a  home  improvement 
loan,  an  institution  reports  the  property  being 
improved.  If  more  than  one  property  is  being 
improved,  the  institution  reports  the  location 
of  one  of  the  properties  or  reports  the  loan 
using  multiple  entries  on  its  HMDA-LAR 
(with  unique  identifiers)  and  allocating  the 
loan  amount  among  the  properties. 

2.  Property  location — multiple  properties 
(home  purchase/refinance  of  home 
purchase).  For  a  home  purchase  loan,  an 
institution  reports  the  property  taken  as 
security.  If  an  institution  takes  more  than  one 
property  as  security,  the  institution  reports 
the  location  of  the  projwrty  being  purchased 
if  there  Is  just  one.  If  the  loan  is  to  purchase 
multiple  properties  and  is  secured  by 
multiple  properties,  the  institution  reports 
the  location  of  one  of  the  properties  or 
reports  the  loan  using  multiple  entries  on  its 
HMDA-LAR  (with  unique  identifiers)  and 
allocating  the  loan  amount  among  the 
properties. 

3.  Property  location — loans  purchased 
from  another  institution.  The  requirement  to 
report  the  property  location  by  census  tract 
in  a[n  MSA]  ►metropolitan  area-^  where 
the  institution  has  a  home  or  branch  office 
applies  not  only  to  loan  applications  and 
originations  but  also  to  loans  pxirchased  from 
another  institution.  This  includes  loans 
purchased  from  an  institution  that  did  not 
have  a  home  or  branch  office  in  that 
►metropolitan  area-^  (MSA)  and  did  not 
collect  the  property-location  information. 

4.  Property  location — {mobile  or] 
manufactured  home.  If  information  about  the 
potential  site  of  a  [mobile  or)  manufactured 
home  is  not  available,  an  institution  reports 
using  the  code  for  "not  applicable." 

.  5.  Property  location — use  ofBNA.  At  its 
option,  an  institution  may  report  property 
location  by  using  a  block  numbering  area 
(BNA).  The  U.S.  Census  Bureau,  in 
conjunction  with  state  agencies,  has 
established  BNAs  as  statistical  subdivisions 
of  counties  in  which  census  tracts  have  not 
been  established.  BNAs  are  generally 
identified  in  census  data  by  numbers  in  the 
range  9501  to  9989.99. 

Paragraph  4(a)(7)  Applicant  and  income 
data. 

1.  Applicant  data — completion  by 
applicant.  An  institution  reports  the 
monitoring  information  as  provided  by  the 
applicant.  For  example,  if  an  applicant 
checks  the  ►"  Asian  "-^  ("other")  box  the 
institution  reports  using  the  ►"Asian"-^ 
("other"]  code. 

2.  Applicant  data — completion  by  lender.  If 
an  applicant  fails  to  provide  the  requested 
information  for  an  application  taken  in 
person,  the  institution  reports  the  data  on  the 
basis  of  visual  observation  or  surname.  (As 
stated  in  paragraph  I.B.5  to  Appendix  B  of 
this  part,  the  institution  does  not  use  the 
"other"  code,  but  selects  frwm  the  categories 
listed  on  the  form.) 

3.  Applicant  data — application  completed 
in  person.  When  an  applicant  meets  in 
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person  with  a  lender  to  complete  an 
application  that  was  begun  by  mail  or 
telephone,  the  institution  must  request  the 
monitoring  information.  If  the  meeting  occurs 
after  the  application  process  is  complete,  for 
example,  at  closing,  the  institution  is  not 
required  to  obtain  monitoring  information. 

4.  Applicant  data— joint  applicant.  A  joint 
applicant  may  enter  the  government- 
monitoring  information  on  behalf  of  an 
absent  joint  applicant.  If  the  information  is 
not  provided,  the  institution  reports  using 
the  code  for  "information  not  provided  by 
applicant  in  mail  or  telephone  application." 

5.  Applicant  data — video  and  other 
electronic-application  processes.  An 
institution  that  accepts  applications  through 
electronic  media  with  a  video  component 
treats  the  applications  as  taken  in  person  and 
collects  the  information  about  the  race  or 
national  origin  and  sex  of  applicants.  An 
institution  that  accepts  applications  through 
electronic  media  without  a  video  component 
(for  example,  the  Internet  or  facsimile)  treats 
the  applications  as  accepted  by  mail.  [(See 
Appendix  B  of  this  part  for  procedures  to  be 
used  for  data  collection.]] 

6.  Income  data — income  relied  on.  An 
institution  reports  the  gross  aimual  income 
relied  on  in  evaluating  the  creditworthiness 
of  applicants.  For  example,  if  an  institution 
relies  on  an  applicant's  salary  to  compute  a 
debt-to-income  ratio  but  also  relies  on  the 
applicant's  annual  bonus  to  evaluate 
creditworthiness,  the  institution  reports  the 
salary  and  the  bonus  to  the  extent  relied 
upon.  Similarly,  if  an  institution  relies  on  the 
income  of  a  cosigner  to  evaluate 
creditworthiness,  the  institution  includes 
this  income  to  the  extent  relied  upon.  But  an 
institution  does  not  include  the  income  of  a 
guarantor  who  is  only  secondarily  liable. 

7.  Income  data — co-applicant.  If  two 
persons  jointly  apply  for  a  loan  and  both  list 
income  on  the  application,  but  the  institution 
relies  only  on  the  income  of  one  applicant  in 
computing  ratios  and  in  evaluating 
creditworthiness,  the  institution  reports  only 
the  income  relied  on. 

8.  Income  data — loan  to  employee.  An 
institution  may  report  "NA"  in  the  income 
field  for  loans  to  employees  to  protect  their 
privacy,  even  though  the  institution  relied  on 
their  income  in  making  its  credit  decisions. 

Paragraph  4(a)(8)  Purchaser. 

1.  Type  of  purchaser — loan-participation 
interests  sold  to  more  than  one  entity.  An 
institution  that  originates  a  loan,  and  then 
sells  it  to  more  than  one  entity,  reports  the 
"type  of  purchaser"  based  on  the  entity 
purchasing  the  greatest  interest,  if  any.  If  an 
institution  retains  a  majority  interest,  it  does 
not  report  the  sale. 

►2.  Type  of  purchaser — swapped  loans. 
Loans  "swapped"  for  mortgage-backed 
securities  are  to  be  treated  as  sales;  the 
purchaser  is  the  type  of  entity  receiving  the 
loans  that  are  swapped.-^ 

4(c)  Optional  data. 

1.  Agency  requirements.  Certain  state  or 
federal  entities,  such  as  the  Office  of  Thrift 
Supervision,  require  institutions  to  report  the 
reasons  for  denial  even  though  this  is 
optional  reporting  under  HMDA  and 
Regulation  C. 

4(d)  Excluded  data. 


[1.  Loan  pool.  The  purchase  of  an  interest 
in  a  loan  pool  (such  as  a  mortgage- 
participation  certificate,  a  mortgage-backed 
security,  or  a  real  estate  mortgage  investment 
conduit  or  "REMIC")  is  a  purchase  of  an 
interest  in  a  security  under  HMDA  and  is  not 
reported  on  the  HMDA-LAR.] 

►l.  Mergers,  purchases  in  bulk,  and 
branch  acquisitions.  If  a  covered  institution 
acquires  loans  in  bulk  from  another 
institution  (for  example,  from  the  receiver  for 
a  failed  institution)  but  no  merger  or 
acquisition  of  the  institution,  or  acquisition 
of  a  branch,  is  involved,  the  institution 
reports  the  loans  as  purchased  loans. -^ 
Section  203. 5 'Disclosure  and  Reporting 

5(a)  Reporting  to  agency. 

►l.  Submission  of  data.  Institutions 
submit  data  to  their  supervisory  agencies  in 
an  automated,  machine-readable  form.  The 
format  conforms  to  that  of  the  HMDA-LAR. 
An  institution  should  contact  its  federal 
supervisory  agency  for  information  regarding 
procedures  and  technical  specifications  for 
automated  data  submission;  in  some  cases, 
agencies  also  make  software  for  automated 
data  submission  available  to  institutions.  The 
data  are  edited  before  submission,  using  the 
edits  included  in  the  agency-supplied 
software  or  equivalent  edits  in  software 
available  fitim  vendors  or  developed  in- 
house.  (Institutions  that  report  twenty-five  or 
fewer  entries  on  their  HMDA-LAR  may 
collect  and  report  the  data  in  paper  form.  An 
institution  that  submits  its  register  in 
nonautomated  form  sends  two  copies  that  are 
typed  or  computer  printed  and  must  use  the 
format  of  the  HMDA-LAR  (but  need  not  use 
the  form  itself).  Each  page  is  numbered,  and 
the  total  number  of  pages  are  given  (for 
example,  "Page  1  of  3"). 

2.  Procedures  for  entering  data.  The 
required  data  are  entered  in  the  register  for 
each  loan  origination,  each  application  acted 
on,  and  each  loan  purchased  during  the 
calendar  year.  The  institution  should  decide 
on  the  procedure  it  wants  to  follow — for 
example,  whether  to  begin  entering  the 
required  data,  when  an  application  is 
received,  or  to  wait  until  final  action  is  taken 
(such  as  when  a  loan  goes  to  closing  or  an 
application  is  denied). 

3.  Options  for  collection.  An  institution 
may  collect  data  on  separate  registers  at 
different  branches,  or  on  separate  registers  for 
different  loan  types  (such  as  for  home 
purchase  or  home  improvement  loans,  or  for 
loans  on  multifamily  dwellings).  Entries  need 
not  be  grouped  on  the  register  by 
metropolitan  area,  or  chronologically,  or  by 
census  tract  numbers,  or  in  any  other 
particular  order.  "^ 

[1.]  ►4.*^  Change  in  supervisory  agency. 
If  the  supervisory  agency  for  a  covered 
institution  changes  (as  a  consequence  of  a 
merger  or  a  change  in  the  institution's 
charter,  for  example),  the  institution  must 
report  data  to  its  new  supervisory  agency  for 
the  year  of  the  change  and  subsequent  years. 

[2]  ►s.-^  Subsidiaries.  An  institution  is  a 
subsidiary  of  a  bank  or  savings  association 
(for  purposes  of  reporting  HMDA  data  to  the 
parent's  supervisory  agency)  if  the  bank  or 
savings  association  holds  or  controls  an 
ownership  interest  that  is  greater  than  50 
percent  of  the  institution. 


►6.  Transmittal  sheet — additional  data 
submissions.  Each  additional  data 
submission  that  becomes  necessary  (for 
example,  because  the  institution  discovers 
that  data  were  omitted  from  the  initial 
submission,  or  because  revisions  are  called 
for]  must  be  accompemied  by  a  separate 
transmittal  sheet. 

7.  Transmittal  sheet — revisions  or 
deletions.  If  a  data  submission  involves 
revisions  or  deletions  of  previously 
submitted  data,  state  the  total  of  all  line 
entries  contained  in  that  submission, 
including  both  those  representing  revisions 
or  deletions  of  previously  submitted  entries, 
and  those  that  are  being  resubmitted 
unchanged  or  are  being  submitted  for  the  first 
time.  Depository  institutions  must  provide  a 
list  of  the  metropolitan  areas  in  which  they 
have  home  or  branch  offices. 

5(b)  Public  disclosure  of  statement. 

1.  Business  day.  For  purposes  of  §  203.5,  a 
business  day  is  any  calendar  day  other  than 
a  Saturday,  Sunday,  or  legal  public  holiday. 

2.  Format.  An  institution  may  make  the 
disclosure  statement  available  in  paper  form 
or,  if  the  person  requesting  the  data  agrees, 
in  automated  form  (such  as  by  PC  diskette  or 
computer  tape). 

5(c)  Public  disclosure  of  loan/application 
register. 

1.  Format.  An  institution  may  make  the 
modified  register  available  in  paper  or 
automated  form  (such  as  by  PC  diskette  or 
computer  tape).  Although  institutions  are  not 
required  to  make  the  modified  register 
available  in  census  tract  order,  they  are 
strongly  encouraged  to  do  so  in  order  to 
enhance  its  utility  to  users. ■^ 

5(e)  Notice  of  availability. 

1.  Poster — suggested  text.  (The  suggested 
wording  of  the  poster  text  provided  in 
Appendix  A  of  this  part  is  optional.  An 
institution  may  use  other  text  that  meets  the 
requirements  of  the  regulation.)  ►An 
institution  may  use  any  text  that  meets  the 
requirements  of  the  regulation.  Some  of  the 
federal  financial  regulatory  agencies  and 
HUD  provide  HMDA  posters  that  an 
institution  can  use  to  inform  the  public  of  the 
availability  of  its  HMDA  data,  or  the 
institution  may  create  its  own  posters.  If  an 
institution  prints  its  own,  the  following 
language  is  suggested  but  is  not  required: 

Home  Mortgage  Disclosure  Act  Notice 

The  HMDA  data  about  our  residential 
mortgage  lending  are  available  for  review. 
The  data  show  geographic  distribution  of 
loans  and  applications:  race,  gender,  and 
income  of  applicants  and  borrowers;  and 
information  about  loan  approvals  and 
denials.  Inquire  at  this  office  regarding  the 
locations  where  HMDA  data  may  be 
inspected. 

2.  Additional  language  for  institutions 
making  the  disclosure  statement  available  on 
request.  An  institution  that  posts  a  notice 
informing  the  public  of  the  address  to  which 
a  request  should  be  sent  could  include  the 
following  sentence,  for  example,  in  its 
general  notice:  "To  receive  a  copy  of  these 
data  send  a  written  request  to  [address].""^ 

Section  203.6 — Enforcement 
6(h)  Bona  fide  errors. 


1.  Bona  fide  error — information  from  third 
parties.  An  institution  that  obtains  the 
property-location  information  for 
applications  and  loans  from  third  parties 
(such  as  appraisers  or  vendors  of 
"geocoding"  services]  is  responsible  for 
ensuring  that  the  information  reported  on  its 
HMDA-LAR  is  correct.  [An  incorrect  entry 


for  a  census  tract  number  is  a  bona  fide  error, 
and  is  not  a  violation  of  the  act  or  regulation, 
provided  that  the  institution  maintains 
reasonable  procedures  to  avoid  such  errors 
(for  example,  by  conducting  periodic  checks 
of  the  information  obtained  from  these  third 
parties].] 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  8,  2000. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

[FR  Doc.  00-31796  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

25  CFR  Part  1000 
RIN  1076-AD21 

Office  of  the  Assistant  Secretary — 
Indian  Affairs;  TrltMl  Self-Govemance 

AGENCY:  Office  of  the  Assistant 
Secretary — Indian  Affairs,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  rule  to  implement 
Tribal  Self-Govemance,  as  authorized 
by  Title  IV  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  This  rule  has  been 
negotiated  among  representatives  of 
Self-Govemance  and  non-Self- 
Govemance  Tribes  and  the  U.S. 
Department  of  the  Interior.  The 
intended  effect  is  to  transfer  to 
participating  Tribes  control  of,  funding 
for,  and  decision  making  concerning 
certain  Federal  programs. 
EFFECTIVE  DATE:  January  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  nde  should 
be  directed  to:  William  Sinclair, 
Director,  Office  of  Self-Govemance, 
MS-2548  MIB,  1849  C  Street  NW, 
Washington,  DC.  20240;  telephone:  202- 
219-0240;  electronic  mail: 
WiUiam_Sinclaii«IOS.DOI.GOV 

SUPPt.EMENTARY  INFORMATION:  These 
regulations  are  to  implement  Title  II  of 
Pub.  L.  103-413,  the  Indian  Self- 
Determination  Act  Amendments  of 
1994,  This  Act  estabhshed  the  Tribal 
Self-Govemance  program  on  a 
permanent  basis  and  was  added  as  Title 
IV  (Tribal  Self  Governance  Act  of  1994) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975  (the 
ISDEA)  (Pub.  L.  93-638).  Title  I  of  Pub. 
L.  103—413  consisted  of  amendments  to 
the  self-determination  contracting 
provision  of  the  ISDEA  and  regulations 
for  Title  I  of  Pub.  L.  103-413  have 
already  been  promidgated.  When  Pub. 
L.  93-638  is  mentioned  in  these 
regulations,  it  generally  refers  to  what 
are  now  Sections  109  and  Tide  I  of  the 
ISDEA,  as  amended. 

The  ISDEA  has  been  amended  by 
Confess  by  the  following: 

Pub.  L.  98-250  Technical 
Amendments  to  Indian  Self- 
Determination  and  Education 
Assistance  Acts,  April  3,  1984; 

Pub.  L.  100-202  Continuing 
Appropriations,  Fiscal  year  1988, 
December  22, 1987; 

Pub.  L.  100-446  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  1989,  September 
27,  1988; 

Pub.  L.  100-472  Indian  Self- 
Determination  And  Education 


Assistance  Act  Amendments  of  1988, 
October  5.  1988; 

Pub.  L.  100-581  Review  of  Tribal 
Constitutions  and  Bylaws,  November  1, 
1988; 

Pub.  L.  101-301  Indian  Law: 
Miscellaneous  Amendments,  May  24, 
1990; 

Pub.  L.  101-512  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act.  1991,  November  5, 
1990; 

Pub.  L.  101-644  Indian  Arts  and 
Crafts  Act  of  1990,  November  29,  1990; 

Pub.  L.  102-184  Tribal  Self- 
Govemance  Demonstration  Project  Act, 
December  4,  1991; 

Pub.  L.  103-413  Indian  Self- 
Determination  Act  Amendments  of 
1994,  October  25,  1994; 

Pub.  L.  103-435  Indian  Technical 
Corrections,  November  2,  1994; 

Pub.  L.  104-109  Technical 
Corrections  to  Law  Relating  to  Native 
Americans,  February  12, 1996; 

Pub.  L.  104-208  Omnibus 
Appropriations  Act,  September  30, 
1996. 

Since  most  of  the  legal  citations  are  to 
Pub.  L.  103-413,  the  Indian  Self- 
Determination  Act  Amendments  of 
1994,  the  following  table  may  be  used 
to  find  pertinent  parts  of  this  act  in  25 
U.S.C: 


Section  of  Pub.  L. 
103-413 

25  U.S.C.  part 

Sections  202,  203 

and  401 . 
Section  402  

25  U.S.C.  458aa 
25  use.  458bb 

Section  403  

25  U.S.C.  458cc 

Section  404 

25  U.S.C  458dd 

Section  405  

25  U.S.C.  458ee 

Section  406 

25  U.S.C.  45811 

Section  407  

25  use.  458gg 
25  U.S.C.  458hh 

Section  408 

The  following  table  may  be  used  to 
find  the  pertinent  parts  of  Pub.  L.  93- 
638,  die  ISDEA: 


Section  of  Pub.  L. 
93-638 

Section  3 

Section  4 

Section  5  

Section  6  

Section  9  

Section  102 

Section  103  

Section  104  

Section  105 

Section  106 

Section  107  

Section  108  

Section  109  

Section  110  

Section  111  


25  use.  part 


25  U.S.C. 
25  use. 

25  use. 

25  use. 
25  use. 

25  use. 
25  use. 
25  use. 
25  use. 
25  use. 
25  use. 

25  U.S.C. 

25  use. 
25  use. 
25  use. 


450a 

450b 

450c 

450d 

450e-1 

450f 

450h 

450i 

450j 

450J-1 

450k 

4501 

450m 

450m- 1 

450n 


The  Indian  Self-Determination  Act 
Amendments  of  1988  (Pub.  L.  100-472), 


authorized  the  Tribal  Self-Govemance 
Demonstration  Project  for  a'  5-year 
period  and  directed  the  Secretary  to 
select  up  to  20  Tribes  to  participate.  The 
piupose  of  the  demonstration  project 
was  to  transfer  to  participating  Tribes 
the  control  of,  funding  for,  and  decision 
making  conceming  certain  Federal 
programs,  services,  functions  and 
activities  or  portions  thereof.  In  1991, 
there  were  7  annual  funding  agreements 
under  the  project,  and  this  expanded  to 
17  in  1992.  In  1991,  the  demonstration 
project  was  extended  for  an  additional 
3  years  and  the  number  of  Tribes 
authorized  to  participate  was  increased 
to  30  (Pub.  L.  102-184).  The  number  of 
self-governance  agreements  increased  to 
19  in  1993  and  28  in  1994.  The  28 
agreements  in  1994  represented 
participation  in  self-governance  by  95 
Tribes  authorized  to  participate. 

After  finding  that  tne  Demonstration 
Project  had  successfully  furthered  Tribal 
self-determination  and  self-governance, 
Congress  enacted  the  "Tribal  Self- 
Govemance  Act  of  1994",  Public  Law 
103—413  that  was  signed  by  the 
President  on  October  25, 1994.  The 
Tribal  Self-Governance  Act  of  1994 
made  the  Demonstration  Project  a 
permanent  program  and  authorized  the 
continuing  participation  of  those  Tribes 
already  in  the  program. 

A  key  feature  ofthe  1994  Act 
included  the  authorization  of  up  to  20 
Tribes  per  year  in  the  program,  based  on 
their  successfully  completing  a  plaiming 
phase,  being  duly  authorized  by  the 
Tribal  government  body  and 
demonstrating  financial  stability  and 
management  capability.  The  Act  ^as 
amended  by  Public  Law  104-208  on 
September  30,  1996,  to  allow  up  to  50 
Tribes  annually  to  be  selected  from  the 
applicant  pool.  In  1996,  the  Act  was 
also  amended  by  Public  Law  104-109, 
"An  Act  to  make  certain  technical 
corrections  and  law  related  to  Native 
Americans".  Section  403  was  amended 
to  state: 

(1)  INCORPORATE  SELF- 
DETERMINATION  PROVISIONS.— At  the 
option  of  a  participating  Tribe  or  Tribes,  any 
or  all  provisions  of  title  I  of  this  Act  shall  be 
made  part  of  an  agreement  entered  into  under 
title  ni  of  this  Act  or  this  title.  The  Secretary 
is  obligated  to  include  such  provisions  at  the 
option  of  the  participating  Tribe  or  Tribes.  If 
such  provision  is  incorporated,  it  shall  have 
the  same  force  and  effect  as  if  set  out  in  full 
in  title  III  or  this  title. 

The  number  of  annual  funding 
agreements  grew  by  one  to  29  in  1995 
and  grew  to  53  and  60  agreements  in 
1996  and  1997,  respectively,  to  include 
180  and  202  Tribes.  Self-Govemance 
has  continued  to  grow.  In  1999,  there 
were  67  annual  funding  agreements 


with  BIA  covering  209  Federally 
recognized  Tribes.  Also  in  1999,  there 
were  three  annual  fimding  agreements 
between  Self-Govemance  Tribes  and 
non-BIA  bureaus. 

The  Tribal  Self-Govemance  Act  of 
1994,  as  amended,  authorizes  the 
following:  (1)  The  Director  ofthe  Office 
of  Self-Govemance  may  select  up  to  50 
Tribes  annually  from  the  applicant  pool 
to  participate  in  Tribal  Self-Govemance. 

(2)  To  be  a  member  ofthe  applicant  pool 
each  Tribe  must  have:  (a)  Successfully 
completed  a  planning  phase  that 
includes  budgetary  research  and 
internal  Tribal  government  planning 
and  organizational  preparation;  (b)  have 
requested  to  participate  in  Self- 
Govemance  by  resolution;  and  (c)  have 
demonstrated  financial  stability  and 
financial  management  capability  for  the 
previous  3  years  as  evidenced  by  the 
Tribe  having  no  material  audit 
exceptions  in  their  required  annual 
audits  of  Self-Determination  contracts. 

(3)  The  Secretary  is  to  negotiate  and 
enter  into  annual  written  funding 
agreements  wdth  the  goveming  body  of 
each  participating  Tribe  that  will  allow 
that  Tribe  to  plan,  conduct,  consolidate 
and  administer  programs  that  were 
administered  by  the  Bureau  of  Indian 
Affairs  (BIA)  without  regard  to  agency 
or  office  within  which  such  programs 
were  administered.  Subject  to  such 
terms  of  the  agreement,  the  Tribes  are 
also  authorized  to  redesign  or 
consolidate  programs  and  reallocate 
fimds.  (4)  The  Secretary  is  to  negotiate 
annual  funding  agreements  with  Tribes 
for  programs  administered  by  the 
Department  other  than  through  BIA  that 
are  otherwise  available  to  Indian  Tribes. 
Annual  fimding  agreements  may  also 
include  programs  fi-om  non-BIA  bureaus 
that  have  a  special  geographic,  historic 
or  culttiral  significance  to  the 
participating  Tribe.  (5)  Tribes  may 
retrocede  all  or  a  portion  of  the 
programs.  (6)  For  constmction  projects, 
the  parties  may  negotiate  specific 
provisions  of  the  Office  of  Federal 
Procurement  and  Policy  Act  and  Federal 
Acquisition  Regulations  for  inclusion  in 
annual  funding  agreements.  If  not 
included,  then  such  provisions  do  not 
apply.  (7)  Not  later  than  90  days  before 
the  effective  date  of  the  agreements,  the 
agreements  are  to  be  sent  to  the 
Congress  and  to  potentially  affected 
Tribes.  (8)  Funding  agreements  shall 
provide  for  advance  payments  to  the 
Tribes  of  amounts  equal  to  what  the 
Tribe  woidd  be  eligible  to  receive  imder 
contracts  and  grants  under  this  Act. 
This  is  to  include  direct  program  and 
contract  support  costs  in  addition  to  any 
funds  that  are  specifically  or 


functionally  related  to  the  provision  of 
benefits  and  services  by  the  Secretary  to 
the  Tribe  or  its  members  without  regard 
to  the  organizational  level  within  the 
Department  where  such  functions  are 
provided.  (9)  Except  as  otherwise 
provided  by  law,  the  Secretary  shall 
interpret  laws  and  regulations  in  a 
manner  that  will  facilitate  the  inclusion 
of  programs  and  the  implementation  of 
the  agreements.  (10)  The  Secretary  has 
60  days  from  the  receipt  of  a  Tribal 
request  for  a  waiver  of  Departmental 
regulations  in  which  to  approve  or  deny 
such  a  request;  denial  can  only  be  based 
upon  a  finding  that  such  a  waiver  is 
prohibited  by  Federal  law.  (11)  An 
annual  report  is  to  be  submitted  to  the 
Congress  regarding,  among  other  things, 
the  identification  of  the  costs  and 
benefits  of  Self-Govemance  and  the 
independent  views  of  the  participating 
Tribes.  The  Secretary  is  to  publish  in 
the  Federal  Register,  after  considtation 
with  the  Tribes,  a  list  of,  and 
programmatic  targets  for,  non-BIA 
programs  eligible  for  inclusion  in 
annual  funding  agreements.  (12) 
Nothing  in  the  Act  shall  be  constmed  to 
limit  or  reduce  in  any  way  the  services, 
contracts  or  fimds  that  any  other  Indian 
Tribes  or  Tribal  organizations  are 
eligible  to  receive  under  any  applicable 
Federal  law  or  diminish  the  Secretary's 
trust  responsibility  to  Indian  Tribes, 
individual  Indian  or  Indians  with  trust 
allotments. 

The  Act  also  authorized  the  formation 
of  a  negotiated  rulemaking  committee  if 
so  requested  by  a  majority  ofthe  Indian 
Tribes  with  Self-Govemance 
agreements.  Such  a  request  was  made  to 
the  Department  of  the  Interior  and  a  mle 
making  committee  was  formed.  Under 
section  407  ofthe  Act,  membership  was 
restricted  to  Federal  and  Tribal 
government  representatives,  with  a 
majority  of  the  Tribal  members 
representing  Tribes  with  agreements 
under  the  Act.  Eleven  Tribal 
representatives  joined  the  Committee. 
Seven  Tribal  representatives  were  from 
Tribes  with  Self-Governance  agreements 
and  foiu"  were  from  Tribes  that  were  not 
in  the  Self-Govemance  Program. 
Formation  of  the  Rulemaking 
Committee  was  annoimced  in  the 
Federal  Register  on  Febmary  15, 1995. 
The  first  meeting  of  the  Joint  Tribal/ 
Federal  Self-Govemance  Negotiated 
Rtde  Making  Committee  was  held  in 
Washington,  DC  on  May  18,1995  prior 
to  publication  of  the  proposed  rule,  a 
total  of  12  meetings  ofthe  full 
Committee  were  held  in  different 
locations  throughout  the  country. 
Subsequently,  several  meetings  were 
held  to  review  public  comments  and  to 
negotiate  changes  in  the  final  rule.  The 


last  meeting  was  held  in  Washington, 
DC  in  March  1999.  There  were 
niunerous  workgroup  meetings  and 
teleconferences  during  this  period  that 
were  used  to  develop  draft  material  and 
exchange  information  in  support  ofthe 
full  Committee  meetings.  At  the  first 
meeting  of  the  Committee,  protocols 
were  developed.  The  main  provisions  of 
the  protocols  were:  (1)  The  Committee 
meetings  were  open,  and  minutes  kept. 
The  Federal  Advisory  Committee  Act 
did  not  apply  imder  the  Unfunded 
Mandates  Reform  Act  of  1995.  (2)  A 
quonun  consisted  of  8  members, 
including  7  Tribal  members  and  1 
Federal  member.  The  Tribal  and  Federal 
representatives  each  selected  co-chairs 
for  the  Committee  and  an  altemate.  (3) 
The  Committee  operated  by  consensus 
of  the  Federal  and  Tribal  members  and 
formed  5  working  groups  to  address 
specific  issues  and  make 
recommendations  to  the  Committee.  (4) 
The  intended  product  of  the 
negotiations  is  proposed  regulations 
developed  by  the  Committee  on  behalf 
of  the  Secretary  and  Tribal 
representatives.  The  Secretary  agreed  to 
use  the  preUminary  report  and  the 
recommendations  on  the  final 
regxdations,  developed  by  the 
Committee,  as  the  basis  for  the  Notice  of 
Proposed  Rulemaking.  (5)  The 
Conunittee  has  reviewed  all  comments 
received  from  the  notice  of  the  Proposed 
Rule  making  and  has  submitted  a  final 
report  with  recommendations  to  the 
Secretary  for  promulgation  of  a  final 
rule.  (6)  The  Federal  Mediation  and 
Conciliation  Services  was  used  to 
facilitate  meetings. 

The  proposed  regidation  was 
published  in  the  Federal  Register  on 
Febmary  12, 1998  with  a  90-day  public 
comment  period.  Topics  on  which  the 
Negotiating  Committee  had  not  reached 
agreement  were  identified  in  a  preamble 
section  titled.  "Key  Areas  of 
Disagreement."  The  Federal  Register 
notice  specifically  invited  comments  on 
these  areas.  Fifty-four  comments  were 
received  from  a  wide  variety  of  Tribal 
groups  and  individual  Tribes,  Federal 
entities,  and  other  groups  and 
individuals.  Many  comments  presented 
positions  on  the  areas  of  disagreement. 
Subpart  S,  which  pertained  to  Property 
Donation  in  the  preamble  of  the 
proposed  nde,  pertains  to  Conflicts  of 
Interest  in  the  final  rule.  Property 
Donation  is  now  in  subpart  Q  of  the 
final  rule. 

To  facilitate  comparison  bom  the 
Proposed  Rule  to  the  Final  Ride,  the 
following  table  is  reflective  of  the 
section  numbers  fitjm  proposed  to  final. 
Sections  1000. 1-1000. 73  maintain  the 
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same  section  numbers  from  proposed  to 
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Summary  of  Regulations  and 
Comments  Received 

The  narrative  and  discussion  of 
comments  below  is  keyed  to  specific 
subparts  of  the  rule.  Matters  addressed 
imder  the  heading  "Key  Areas  of 
Disagreement"  in  the  Notice  of 
Proposed  Rulemaking  are  discussed 
under  the  appropriate  subpart. 

Subpart  A — General  Provisions 

Simunary  of  Subpart 

This  Subpart  provides  interpretation 
of  the  language  used  throughout  the 
Self-Governance  Determination  and 
Education  Assistance  Act  of  1975,  as 
amended,  25  U.S.C.  450.  Subpart  A  also 
addresses  the  piupose  and  scope  of  the 
regulation  and  describes  Congressional 
perspectives  on  the  Tribal  Self- 
Governance  Act  of  1994. 

Comments 

Several  comments  requested  that  the 
use  of  the  word  "Act"  be  clarified.  The 
"Act"  was  then  determined  to  mean  the 
Tribal  Self-Governance  Act,  Title  IV  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975. 

A  suggestion  that  the  definition  of 
construction  management  services  be 
deleted  fi-om  Section  1000.2  was 
accepted. 


One  comment  suggested  that  a 
regulation  be  developed  that  would 
address  tribal  involvement  in  the 
budgets  of  non-BIA  bureaus.  This 
suggestion  was  not  accepted.  For  budget 
consultation  purposes,  non-BIA  bureaus 
can  participate  in  the  Self-Governance 
conferences,  BIA  budget  consultations 
and  their  own  consultations  as  a  result 
of  specific  Self-Governance  tribal 
requests.  In  addition,  §  1000.4(c)(7) 
addresses  communication  with  Tribal 
governments  regarding  budgetary 
matters. 

There  were  many  comments 
concerning  the  definition  of  inherently 
Federal  functions.  While  there  is  no 
definition  of  inherently  Federal 
functions  contained  in  this  rule,  the 
Committee  agreed  that: 

Sections  1000.91  through  1000.109 
contain  detailed  provisions  explaining 
what  funds  are  available  for  inclusion  in 
a  BIA  AFA.  Sections  1000.94  and 
1000.97  define  "residual  funds"  and 
"TJribal  shsires",  respectively.  In 
defining  what  is  a  residual,  a  critical 
step  is  to  determine  what  functions  are 
inherently  Federal.  The  regulations  do 
not  define  the  term  "inherently  Federal" 
function.  The  Department  will  decide 
what  functions  are  residual  or 
inherently  Federal  on  a  case  by  case 
basis  after  consultation  with  the  Office 


of  the  Solicitor.  For  current  guidance  on 
inherently  Federal  functions  (IFF) 
determinations,  please  see  Solicitor's 
memorandimi  dated  May  17, 1997.  The 
Memorandum  is  available  on  the  Office 
of  Self-Governance's  Internet  web  page 
or  can  be  requested  directly  from  the 
Office  of  Self-Governance. 
Determination  that  functions  are 
inherently  Federal  shall  be  applied 
consistently  in  Central  Office  and  all 
regional  offices  to  all  Tribes  in  a 
consistent  and  uniform  manner.  The 
Department  shall  provide  information 
on  why  specific  functions  have  been 
determined  inherently  Federal  to  Tribes 
in  accordance  with  §  1000.95. 

Several  comments  suggested  that  the 
definition  of  Tribal  shares  should 
reference  the  statute.  This  suggestion 
was  accepted  and  the  definition  of 
Tribal  shares  was  also  changed  to  be 
identical  with  the  definition  of  Tribal 
shares  in  §  1000.97. 

Several  comments  noted  that  the 
definition  of  BIA  and  non-BIA  programs 
does  not  mention  program  jointly 
administered  with  other  Federal 
agencies.  The  definitions  were  not 
changed  to  accommodate  this 
suggestion  because  the  Committee 
believed  that  the  issue  has  been 
addressed  in  §  1000.93.  Several  other 
comments  suggested  that  annual 


funding  agreement  for  BIA  and  non-BLA 
programs  be  included  in  this  definition 
section.  This  suggestion  was  not- 
included  and  the  definitions  of  annual 
funding  agreement  for  BIA  and  non-BIA 
programs  are  covered  in  §§  1000.81  and 
1000.121  respectively. 

Several  comments  recommended  that 
a  definition  of  a  self-determination 
contract  should  be  included  in  the 
definition  section  and  be  broad  enough 
to  have  contracts  also  include  as  part  of 
the  definition  the  subcontracts  between 
Tribal  members  and  their  Consortium 
for  the  operation  of  Federal  programs. 
The  suggestion  to  define  self- 
determination  contracts  was  not 
accepted  because  it  is  defined  in  Pub.L. 
93-638.  Further,  the  Act  states  that  to  be 
eligible  for  Self-Governance,  a  Tribe, 
among  other  things,  must  have  "no 
material  audit  exception  in  the  required 
annual  audit  of  the  self-determination 
contracts  of  the  Tribes"  (Title  I  sec. 
402(c)].  Subcontracts  between  member 
Tribes  and  their  Consortium  are  not 
considered  to  be  the  same  as  self- 
determination  contracts. 

Subpart  B — Selection  of  Additional 
Tribes  for  Participation  in  Tribal  Self- 
Governance 

Summary  of  Subpart 

This  subpart  describes  the  eligibility 
and  selection  process  that  the  Secretary 
uses  to  decide  which  Indian  Tribes  may 
participate  in  Tribal  self-governance  as 
authorized  by  section  402  of  the  Tribal 
Self  Governance  Act  of  1994.  Subpart  B 
also  describes  when  a  Tribe  withdraws 
from  an  AFA.  It  also  specifies  the 
documents  that  Tribes  must  submit  for 
admission  into  the  applicant  pool  and 
describes  what  a  Tribe  must  do  during 
the  planning  phase.  The  subpart 
explains  what  a  "material  audit 
exception"  is  and  what  the 
consequences  are  of  having  a  "material 
audit  exception".  This  subpart  also 
summarizes  what  happens  if  a  Tribe 
wishes  to  withdraw  from  a  Consortium's 
annual  funding  agreement  and  how 
disputes  between  the  Consortium  and 
withdrawing  Tribe  are  handled. 

Comments 

A  comment  suggested  that  although 
the  Act  does  not  employ  standard 
accounting  terms,  it  seems  that  the 
intent  of  the  law  is  that  applicants  must 
have  three  successive  audits  that  do  not 
disclose  any  material  weakness; 
consequently  the  comment 
recommended  that  1000.21  be  changed 
to  reflect  that  a  material  audit  exception 
is  one  where  there  is  an  identified 
material  weakness  or  finding  of 
substantial  financial  mismanagement. 


This  suggestion  was  accepted.  Another 
comment  recommend  that  the  level  of 
questioned  and  subsequentiy 
disallowed  costs  should  be  changed 
from  5  percent  of  the  total  expenditxires 
to  a  dollar  threshold  of  anything  in 
excess  of  $10,000.  This  recommendation 
was  accepted  because  the  percentage 
threshold  could  conceivably  allow 
Tribes  to  enter  Self-Governance  that  had 
financially  mismanaged  several  millions 
of  dollars  given  that  some  Tribes  have 
total  expenditures  that  exceed  $100 
million.  Further,  Office  of  Management 
and  Budget  (OMB)  Circular  A-133, 
which  has  been  adopted  as  a  common 
rule  by  the  Department  of  the  Interior 
requires  auditors  to  report  questioned 
costs  that  are  greater  than  $10,000. 

A  comment  recommended  that 
participating  Tribes  that  are  members  of 
a  Consortiiun  and  are  recipients  of 
contracts  with  the  Consortiiun  for  the 
delivery  of  programs  covered  by  the 
annual  funding  agreement  should  be 
considered  as  eligible  for  entrance  into 
Self-Governance  once  they  have  had 
three  years  of  subcontracting  experience 
fi^e  of  material  audit  exceptions  as 
defined  in  §  1000.21.  This  suggestion 
was  not  accepted  because  the  Act  states 
that  to  be  eligible  a  Tribe,  among  other 
things,  must  have  "*  *   *  no  material 
audit  exceptions  in  the  required  annual 
audit  of  the  self-determination  contracts 
of  the  Tribes"  (TiUe  IV  sec.  402(c)(2)). 
Subcontracts  between  member  'Tribes 
and  their  Consortium  are  not  considered 
to  be  the  same  as  self-determination 
contracts. 

Several  comments  addressed  the 
concern  about  what  happens  to  funding 
and  project  delivery  schedules  for 
Indian  Reservation  Road  projects  if  a 
member  Tribe  withdraws  from  a 
Consortiimi.  It  is  anticipated  that  this 
issue  will  be  a  subject  of  the  separate 
Tribal-Federal  negotiated  rulemaking 
process  established  under 
Transportation  Equity  Act  for  the  21st 
CentiJiy  (TEA-21)  (23  U.S.C. 
202(d)(2)(C)),  Pub.  L.  105-178,  and 
therefore  was  not  addressed  in  this 
regulation. 

Another  comment  said  that 
§  1000.33(b)  impUes  that  a  Tribe  may 
withdraw  from  a  Consortiimi  within  the 
middle  of  the  year  and  suggested 
deleting  reference  to  the  90-day 
Congressional  review  period.  However, 
§  1000.32(c)  indicates  that  the  effective 
date  of  any  withdrawal  is  the  date  on 
which  the  current  funding  agreement 
expires  unless  there  is  mutual 
agreement  between  the  Tribe, 
Consortium,  OSG  and  the  appropriate 
bureau,  in  which  case  any  and  all  issues 
would  have  to  be  resolved  at  that  time. 
This  suggestion  was  not  accepted. 


A  comment  identified  a  confusion  in 
§  1000.34(b)(1)  with  the  words  "within 
10  days"  because  it  was  unclear  as  to 
the  reference  point.  Those  words  have 
been  replaced  with  "at  least  5  days 
before  the  90-day  Congressional 
review".  Another  conmient  suggested 
that  the  chart  in  §  1000.34  be  modified 
to  identify  who  the  non-BIA  official  is 
who  is  receiving  the  decision  from  the 
non-BIA  bureau  head.  This  was 
accepted  and  the  chart  modified.  The 
comment  further  asserts  that  the  Office 
of  Indian  Education  Programs  (OIEP)  is 
not  properly  identified.  The  chart  was 
modified  to  specifically  identify  OIEP. 

Subpart  C— Section  402(d)  Planning 
and  Negotiation  Grants 


Summary  of  Subpart 

Subpart  C  describes  the  criteria  and 
procedures  for  awarding  various  self- 
governance  negotiation  and  planning 
grants.  These  grants  are  discretionary 
and  will  be  awarded  by  the  Director  of 
the  Office  of  Self-Governance  (OSG). 
The  award  amount  and  number  of 
grants  depends  upon  Congressional 
appropriation.  If  funding  in  any  year  is 
insufficient  to  meet  total  requests  for 
grants  and  financial  assistance,  priority 
will  be  given  first  to  negotiation  grants 
and  second  to  planning  grants. 

Negotiation  grants  are  non- 
competitive. In  order  to  receive  a 
negobation  grant,  a  Tribe/Consortium 
must  first  be  selected  from  the  applicant 
pool  and  then  submit  a  letter  affinning 
its  readiness  to  negotiate  and  requesting 
a  negotiation  grant.  This  subpart  also 
indicates  that  Tribe/Consortium  may 
also  elect  to  negotiate  for  a  self- 
governance  agreement  if  selected  from 
the  applicant  pool  without  applying  for 
or  receiving  a  negotiation  grant. 
Planning  grants  will  be  awarded  to 
Tribes/Consortia  requesting  financial 
assistance  in  order  to  complete  the 
planning  phase  requirement  for 
admission  into  the  applicant  pool. 

Comments 

A  few  comments  requested  that 
language  be  added  to  subpart  C  that 
indicate  a  commitment  by  the 
Department  to  provide  funds  annually 
for  planning  and  negotiation  grants  as 
well  as  short  fcdl  funds  to  assist  in 
implementing  the  Act.  The  Committee 
agreed  that  the  Department  cannot 
conmiit  funding  that  is  not 
appropriated.  Another  comment 
indicated  that  the  language  at 
§  1000.50(b),  concerning  material  audit 
exceptions,  was  confusing  and  the 
Conmiittee  agreed  to  change  the 
language  frt>m  "be  identified  as  eligible" 
to  "be  qualified  as  eligible." 
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Subpart  D — Other  Financial  Assistance 
for  Planning  and  Negotiating  Gmnts  for 
Non-BIA  Programs 

Summary  of  Subpart 

This  subpart  describes  the  financial 
assistance  for  planning  and  negotiating 
non-BIA  programs  available  to  any 
Tribe/Consortium  that: 

(a)  Has  an  existing  AFA; 

(b)  Is  in  the  applicant  pool;  or 

(c)  Has  been  selected  from  the 
applicant  pool. 

Tribes/Consortia  may  submit  only  one 
application  per  year  for  a  grant  under 
this  subpart.  This  financial  assistance 
will  support  information  gathering, 
analysis,  and  plaiming  activities  that 
may  involve  consulting  with 
appropriate  non-BIA  bureaus,  and 
negotiation  activities.  The  subpart  also 
describes  the  selection  criteria,  scoring, 
and  notification  process  that  Office  of 
Self  Governance  will  use  to  award 
planning  and  negotiation  grants  for  a 
non-BIA  program.  The  decision  of  the 
Director  of  OSG  to  not  award  a  planning 
or  negotiation  grant  for  a  non-BIA 
program  is  final  for  the  Department. 

Comments 

A  comment  asked  that  the  Director  of 
the  Office  of  Self  Governance  establish 
selection  criteria  and  a  review 
committee  to  select  grants.  Selection 
criteria  are  established  at  §  1000.70.  The 
Committee  believes  that  a  review 
committee  is  an  unnecessary  and 
burdensome  requirement.  Several 
comments  indicated  that  Tribe  should 
have  a  right  to  appeal  the  decision  of  the 
Director  of  OSG  to  not  award  a  planning 
or  negotiation  grant  for  a  non-BIA 
program.  Subpart  D  does  not  provide  for 
an  appeals  process  because  the  decision 
to  award  a  grant  will  be  made  using 
selection  criteria  with  associated  points 
established  by  this  rule.  Those  criteria 
and  the  point  system  were  agreed  to  by 
the  Committee.  A  comment  indicated 
that  the  Director  of  OSG  should  seek 
and  consider  the  comments  on  grant 
applications  by  the  affected  non-BIA 
bureau.  The  Committee  found  that  this 
was  not  a  regulatory  matter. 

Subpart  E — Annual  Funding 
Agreements  for  Bureau  of  Indian  Affairs 
Programs 

Simimary  of  Subpart 

This  subpart  describes  the 
components  of  an  Annual  Funding 
Agreement  (AFA)  for  BIA  programs.  An 
AFA  is  a  legally  binding  and  mutually 
enforceable  written  agreement  between 
a  self-governance  Tribe/Consortium  and 
BIA.  It  specifies  the  programs  that  are  to 
be  performed  by  BIA  as  inherently 


Federal  functions  identified  as 
residuals,  programs  transferred  to  the 
Tribe/Consortiiun,  and  programs 
retained  by  BIA  to  be  carried  out  for  the 
self-governance  Tribe.  The  division  of 
the  responsibilities  between  the  Tribe/ 
Consortiimi  and  BIA  is  to  be  clearly 
stated  in  the  AFA. 

Subpart  E  states  that  a  Tribe/ 
Consortium  may  include  BIA- 
administered  programs  in  its  AFA 
regardless  of  BIA  agency  or  office  that 
performs  the  program.  The  Secretary 
must  provide  to  the  Tribe/Consortium: 

(a)  Funds  equal  to  what  the  Tribe/ 
Consortium  would  have  received  imder 
contracts  and  grants  under  Title  I  of 
Pub.  L.  93-638  (25  U.S.C.  450); 

(b)  Any  funds  specifically  or 
functionally  related  to  providing 
services  to  the  Tribe/Consortiimi  by  the 
Secretary;  and 

(c)  Any  funds  that  are  otherwise 
available  to  Indian  Tribes  for  which 
appropriations  are  made  to  other 
agencies  other  than  the  Department  of 
the  Interior  and  are  administered  by  the 
Department  of  the  Interior. 

Except  for  construction  or  when  a 
waiver  of  regulations  is  involved,  a 
Tribe/Consortiiun  may  redesign  a 
program  without  approval  from  BIA 
except  when  the  redesign  first  requires 
a  waiver  of  a  Departmental  regulation. 
Redesign  does  not  entitle  Tribes/ 
Consortia  to  an  increase  in  the 
negotiated  funding  amount. 

In  determining  me  funding  amount  to 
be  included  in  an  AFA,  this  subpeut 
defines  residual  funds  as  those  funds 
needed  to  carry  out  BIA  residual 
functions  sTiould  all  Tribes  assume 
programmatic  responsibility.  The 
residual  level  will  be  determined 
through  a  process  that  is  consistent  vdth 
the  overall  process  used  by  BIA. 

The  subpart  defines  Tribal  shares  as 
the  amount  determined  for  that  Tribe/ 
Consortium  from  a  particular  program. 
Tribal  share  amounts  may  be 
determined  by  either: 

(a)  A  formula  that  has  a  reasonable 
basis  in  the  function  or  service 
performed  by  BIA  office  and  is 
consistently  applied  to  all  Tribes  served 
by  the  regional  and  agency  offices;  or 

(b)  On  a  Tribe-by-Tribe basis,  such  as 
awarded  competitive  grants  or  special 
project  funding. 

Funding  amounts  may  be  adjusted 
while  the  AFA  is  in  effect  in  order  to 
adjust  for  certain  Congressional  actions, 
correct  a  mistake,  or  if  there  is  mutual 
agreement.  During  the  year,  a  Tribe/ 
Consortium  may  reallocate  funds 
between  programs,  except  construction 
programs  (see  §§  1000.254  and  255  in 
Subpart  K  of  this  part),  without 
Secretarial  approval. 


This  subpart  also  defines  base  budgets 
as  the  amount  of  recurring  funding 
identified  in  the  annual  budget  of  the 
President  as  adjusted  by  Congressional 
action.  Base  budgets  are  derived  from: 

(a)  A  Tribe/Consortium's  Pub.  L.  93- 
638  contract  amoimts; 

(b)  Negotiated  amounts  of  agency, 
regional,  and  central  office  funding; 

(c)  Other  recurring  funding; 

(d)  Special  projects,  if  applicable; 

(e)  Programmatic  sbortfall;  and 

(f)  Any  other  general  increases/ 
decreases  to  Tribal  priority  allocations 
that  might  include  pay,  retirement,  or 
other  inflationary  cost  adjustments. 

Base  budgets  ao  not  include  any  non- 
recurring program  funds.  Congressional 
earmarks,  or  other  funds  specifically 
excluded  by  Congress  or  other  recurring 
programs  tbat  are  currently  in  Tribal 
priority  applications  (TPA)  such  as 
general  assistance,  housing 
improvement  program  (HIP),  road 
maintenance  and  contract  support. 

Once  base  budgets  are  established,  a 
Tribe/Consortium  need  not  renegotiate 
these  amounts  unless  it  wants  to.  If  the 
Tribe/Consortium  wishes  to  renegotiate, 
it  also  would  be  required  to  renegotiate 
all  funding  included  in  the  AFA  on  the 
same  basis  as  all  other  Tribes. 

Comments 

Several  comments  indicated  §  1000.82 
implies  that  residuals  are  limited  to 
inherently  Federal  functions.  However, 
§  1000.94  makes  it  clear  that  BIA 
residual  funds  are  those  funds  that  are 
necessary  to  carry  out  BIA  residual 
activities  and  that  these  residual 
activities  are  those  that  can  only  be 
performed  by  BIA  employees  and  may 
include  some  functions  tbat  are  not 
"inherently  Federal."  Further,  the 
Secretary  must  take  into  consideration 
the  other  statutory  mandates,  such  as 
Section  406(a),  in  determining  residuals. 

Several  comments  recommended  that 
the  term  "annual  funding  agreement"  be 
changed  to  "funding  agreement" 
throughout  the  regulation  contending 
that  these  two  terms  are  used 
interchangeably  throughout  the  Act. 
This  would  also  be  consistent  with 
§  1000.85  that  allows  Tribes/Consortia 
to  negotiate  an  AFA  with  a  term  that 
exceeds  one  year  in  accordance  with 
Section  105(c)(1)  of  Title  I  of  Pub.  L.  93- 
638  and  subject  to  the  availability  of 
Congressional  appropriations.  Tbe 
decision  was  made  to  retain  the  term 
"annual  funding  agreement"  in  these 
regulations  because  the  Act  is  clear  that 
the  Secretary  is  authorized  to  negotiate 
"annual  funding  agreements".  Even 
though  §  1000.85  allows  Tribes  to 
negotiate  an  AFA  that  exceeds  one  year, 
this  only  applies  to  BIA  programs, 


services,  functions  or  activities. 
Moreover,  most  appropriations  for  non- 
BIA  bureaus  are  annual  in  nature  and  do 
not  permit  multi-year  terms  in  advance 
of  appropriations. 

Several  comments  expressed  concerns 
about  the  effect  of  the  proposed 
regulations  on  the  Indian  Reservation 
Road  (IRR)  program  that  is  jointly 
administered  by  the  Departments  of 
Transportation  and  Interior.  Following 
the  publication  of  the  proposed  rule  on 
February  12,  1998,  the  Transportation 
Equity  Act  for  the  21st  Century  was 
enacted  on  Jime  9,  1998.  This  Act, 
known  as  TEA-21,  made  a  number  of 
changes  to  the  Federal  lands  highway 
program,  that  includes  IRR  activities. 
Some  of  the  comments  received 
regarding  the  IRR  program  will  be  the 
subject  of  the  separate  Tribd-Federal 
negotiated  rulemaking  process 
established  imder  TEA-21  (23  U.S.C. 
sec.  202(d)(2)(C)). 

TEA-21  specifically  makes  funds  for 
Indian  roads  and  bridges  available  to 
Indian  Tribes  for  Title  I  contracts  and 
Title  IV  agreements  in  accordance  with 
the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975,  as 
amended.  The  pertinent  provision  reads 
as  follows: 

(3)  CONTRACTS  AND  AGREEMENTS 
WITH  INDIAN  TRIBES.— 

(A)  ESI  GENERAL.— Notwithstanding  any 
other  provision  of  law  or  any  interagency 
agreement,  program  guideline,  manual  or 
policy  directive,  all  funds  made  available 
under  this  title  for  Indian  reservation  roads 
and  for  highway  bridges  located  on  Indian 
reservation  roads  to  pay  for  the  costs  of 
programs,  services,  functions  and  activities 
or  portions  thereof,  that  are  specifically  or 
functionally  related  to  the  cost  of  planning, 
research,  engineering  and  construction  of  any 
highway,  road,  bridge,  parkway,  or  transit 
facility  that  provides  access  to  or  is  located 
within  the  reservation  or  community  of  an 
Indian  Tribes  shall  be  made  availablt:  upon 
request  of  the  Indian  Tribal  government,  to 
the  Indian  Tribal  government  for  contracts 
and  agreements  for  such  planning,  research, 
engineering,  and  construction  in  accordance 
with  the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Pub.  L.  105-178,  sec.  1115(b)(4)(3)(A) 

Accordingly,  the  Committee  believes 
that  the  TEA-^21  statute  and  these  final 
regulations  provide  the  mechanism  for 
including  IRR  programs,  functions, 
services  and  activities  or  portions 
thereof  in  Self-Governance  agreements 
subject  to  §  1000.93  that  defers  to  the 
requirements  of  funding  agencies  other 
than  the  Department  of  the  Interior. 

Several  comments  recommended  that 
the  regulations  be  specific  that 
inherenUy  Federal  functions  can  not  be 
transferred  and  be  more  specific  about 
what  can  be  included  in  an  AFA.  The 


Committee  believes  that  what  can  be 
included  in  an  AFA  is  adequately 
covered  in  §  1000.86.  Further,  §  1000.94 
discusses  residual  and  §  1000.95 
discusses  how  residual  information  is 
determined.  Several  comments 
recommended  that  inherently  Federal 
functions  should  be  defined  and 
included  in  the  definition  part  of  the 
regulation.  The  Solicitor  has  ruled  that 
inherently  Federal  functions  cannot  be 
defined  and  must  be  determined  on  a 
case-by-case  basis;  consequently,  this 
suggestion  was  not  accepted. 

hi  §  1000.92,  the  words  "associated 
with  programs"  were  added  to  the 
answer,  following  the  word  "funds",  for 
clarity. 

Sections  1000.91  and  1000.97  deal 
with  negotiated  and  Tribal  share 
amoimts  of  central  office  operations. 
Many  comments  were  received 
supporting  the  retention  of  central  office 
shares  in  these  sections,  even  though 
there  has  been  a  prohibition  in  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Acts  for  the 
past  three  years.  Several  comments 
argued  that  Title  IV  of  Pub.  L.  93-638 
is  clear  that  Tribes  have  a  right  to 
negotiated  shares  of  the  central  office 
and  that  the  legislative  prohibition  is 
only  an  annual  prohibition.  Several 
commentaries  emphasized  that  the 
central  office  issue  is  related  only  to  BIA 
and  that  for  non-BIA  programs,  any 
funds  transferred  to  a  self-governance 
Tribe  shoidd  be  those  that  the 
Department  would  have  spent,  either 
directly  or  indirectly,  for  die  benefit  of 
those  Tribes. 

The  Committee  agreed  to  retain 
central  office  in  §§  1000.91  and  1000.97. 
Should  the  Congressional  prohibition  be 
lifted,  then  BIA  would  be  willing  to 
negotiate  a  portion  of  central  office 
operations  that  are  not  a  part  of  BIA 
residual  or  inherenUy  Federal 
responsibilities  and  can  be  shown  to  be 
specifically  and  functionally  related  to 
the  responsibilities  being  assiuned  by  a 
self-governance  Tribe. 

Section  1000.94  has  been  revmtten  by 
deleting  specific  reference  to  inherenUy 
Federal  fiinctions  and  to  indicate  that 
residual  functions  are  those  functions 
that  can  only  be  performed  by  BIA 
employees.  The  reason  for  deleting  the 
reference  to  inherently  Federal 
functions  is  that  there  could  be  some 
functions  that  are  not  inherenUy  Federal 
in  nature  but  that  still  must  be 
performed  by  a  BIA  employee.  An 
example  would  be  a  funcUon  that  could 
be  performed  by  Tribe  but  because  of 
the  indivisibility  (e.g.  one  forester 
serving  four  Tribes)  the  function  would 
remain  a  residual  function. 


Section  1000.95  has  been  rewritten  to 
focus  on  the  residual  information  that 
will  be  made  available  to  Tribes.  This 
section  also  identifies  the  overall 
process  that  BIA  will  follow  and  the 
general  principles  that  will  be  used  in 
determining  and  providing  the  residual 
information  to  Tribes.  Also  included  are 
procedures  to  have  the  Deputy 
Commissioner  reconsider  residual  levels 
for  particular  programs,  and  procedures 
to  appeal  the  Deputy  Commissioner's 
determination  to  the  Assistant 
Secretary-Indian  Affairs.  A  comment 
recommended  that  the  Assistant 
Secretary — Indian  Affairs  provide  a 
written  determination  on  a  Tribe's 
appeal  within  30  days  of  receiving  it 
and  this  suggestion  was  accepted. 
Another  comment  suggested  changes  to 
Section  1000.95  to  specify  active  tribal 
involvement  in  the  determination  of 
residuals.  This  suggestion  was  not 
accepted  but  a  new  subsection,  (c)(9) 
was  added  to  §  1000.4  that  indicates  that 
Executive  Order  13084  on  Consultation 
and  Coordination  with  Indian  Tribal 
governments  will  be  applied  in  the 
implementation  of  these  regulations. 

Regarding  §  1000.95,  the  Tribal  team 
raised  the  issue  that  when  BIA  is 
determining  residuals  for  a  particular 
function,  service,  or  activity,  that 
consideration  should  be  made  without 
regard  to  the  organizational  level  at 
which  the  functions  are  being 
performed.  It  is  the  intent  of  BIA  in 
determining  residuals  to  take  into 
consideration  those  functions  that  the 
Secretary  must  retain  to  ensure  that  the 
Secretary's  statutory  and  trust 
obligations  are  met.  In  making  this 
determination,  BIA  vdll  first  look  to  the 
appropriate  organization  level  at  which 
the  service  is  being  provided  which  may 
be  the  agency,  regional  or  central  office 
when  appropriate.  Depending  upon 
where  the  service  is  being  provided,  the 
residual  determination  will  be  made. 

Section  1000.96  was  modffied  by 
removing  reference  to  an  "annual  list  of 
residual  activities"  to  be  consistent  with 
the  changes  made  in  §  1000.95. 

Another  comment  suggested  that  the 
term  "Tribai  shares"  comply  with  the 
language  of  the  Act.  This  suggestion  was 
accepted  by  adding  references  to  section 
403(g)(3)  and  405(d)  of  the  Act  to 
§  1000.97. 

A  comment  identified  confusion  in 
§  1000.100.  This  has  been  corrected  by 
replacing  the  word  "by"  with  the  word 
"to"  so  that  funds  would  be  "distributed 
to  a  Tribe"  not  "distributed  by  a  Tribe". 
Another  comment  suggested  that 
allowing  Tribes  to  take  a  share  of  a 
competitive  grant  program  violates 
section  403(g)  and  section  406(a)  of  the 
Act.  No  change  was  made  because  this 
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rule  allows  for  a  competitive  grant  funds 
to  be  distributed  on  a  formula  basis 
unless  prohibited  by  Congress.  If  there 
is  no  Congressional  prohibition  to 
distributing  all  or  a  portion  of  a 
competitive  grant  program  by  formula, 
then  other  Tribes  would  be  eligible  to 
receive  funds  on  a  formula  basis,  as 
well. 

The  suggestion  to  change  Section 
1000.103  to  allow  funds  to  be 
reallocated  to  any  program  that  is 
administered  by  the  Tribe/Consortium 
rather  than  any  program  that  the  Tribe/ 
Consortium  administers  under  the  AFA 
was  not  accepted.  Section  403(b)(5)  of 
the  Act  requires  that  the  annual  funding 
agreement  specify  "*  *   *  the  services 
to  be  provided,  the  functions  to  be 
performed  and  the  responsibility  of  the 
tribe  and  the  Secretary  under  the 
agreement."  The  Department  believes 
that  allowing  reallocation  to  programs 
included  in  the  aimual  funding 
agreement  is  consistent  with  the  Act. 

A  comment  suggested  that  the  word 
"between"  be  changed  to  "among"  in 
the  answer  of  §  1000.104(a)(3)  and  this 
suggestion  was  accepted.  Another 
comment  suggested  that  the  answer  be 
changed  to  allow  for  more  BIA 
discretion  in  distributing  increases  in  an 
equitable  manner.  This  suggestion  was 
accepted  by  adding  the  word  "and 
Tribes"  after  the  word  "regions"  in 
(a)(3).  A  similar  change  was  made  to 
§  1000.109(a)(3).  Another  comment 
suggested  that  before  any  reduction  in 
funds,  that  Tribes  be  notified  in  writing 
and  agree  to  the  reduction.  No  change 
was  made  since  any  reduction  being 
addressed  in  this  section  will  be  a 
change  that  reflects  Congressional 
appropriation.  Fiuther,  §  1000.104  states 
that  Tribes  will  be  notified  and  that  the 
Tribes  will  be  given  an  opportunity  to 
reconcile. 

A  comment  reconmiended  deleting 
contract  support  from  base  budgets  and 
this  suggestion  was  accepted.  An  item 
(c)  was  added  to  §  1000.105  to  clarify 
that  other  recurring  programs  that  are  in 
TPA,  such  as  general  assistance, 
housing  improvement  program  (HIP), 
road  maintenance  and  contract  support 
are  not  to  be  included  in  the  base  unless 
any  of  them  should  become  eligible  for 
base  transfer  for  all  Tribes.  The  reason 
for  including  item  (c)  is  to  make  clear 
about  what  is  excluded  from  base 
budgets.  An  additional  comment 
recommended  that  item  (c)  not  be 
included  and  this  suggestion  was  not 
accepted.  The  four  programs  included 
in  (c)  either  have  a  special  method  for 
distributing  funds,  such  as  contract 
support,  or  are  based  upon  neediest  of 
the  needy.  Further,  (c)  does  indicate  that 
Self-Governance  tribes  could  have  these 


four  programs  based  transferred  if  such 
an  option  were  made  available  to  all 
tribes. 

Several  comments  regarding 
§§  1000.106  and  1000.107  objected  to 
the  language  that  requires  a  Tribe  to 
negotiate  all  base  budget  funding  in 
order  to  re-negotiate  a  specific  Une  item 
contending  that  this  is  an  incorrect 
interpretation  of  the  Act.  The 
Committee  agreed  to  the  wording  in 
§§  1000.106  and  1000.107  as  the  best 
way  to  handle  the  issue  of  re-negotiation 
of  base  amounts. 

Another  comment  suggested  that 
§  1000.109  needed  to  more  thoroughly 
reflect  BIA's  intent  and  the  amount  of 
discretion  it  seeks  to  retain  in  allocating 
any  general  increases/decreases.  No 
action  was  taken  because  the  Committee 
believed  that  answer  is  clear  enough 
regarding  BIA's  discretion  for  base 
budget  adjustments. 

Several  comments  noted  that  there  is 
no  statutory  authority  for  the  Secretary 
to  suspend,  withhold  or  delay  payment 
under  an  annual  funding  agreement  and 
such  authority  implies  evaluation  and 
oversight  of  Tribal  actions.  Even  though 
such  a  provision  is  in  Title  I  of  the  Act, 
it  is  absent  in  Title  FV.  Several  other 
comments  maintain  that  since  annual 
funding  agreements  are  legally  binding 
and  mutually  enforceable  written 
agreements  that  require  some 
mechanism  to  withhold,  delay,  or 
suspend  funds  when  there  is  a 
determination  that  the  Tribe/ 
Consortium  has  not  substantially  carried 
out  the  AFA.  After  discussion,  the 
Committee  agreed  not  to  regulate  this 
issue. 

Subpart  F — Non-BLA  Annual  Self- 
Governance  Compacts  and  Funding 
Agreements 

Summary  of  Subpart 

This  subpart  describes  program 
eligibility,  funding  for,  and  terms  and 
conditions  relating  to.  AFAs  covering 
non-BIA  programs.  This  subpart  also 
establishes  procedures  for  consultation 
with  Tribes  for  preparation  of  an  emnual 
Federal  Register  listing  of  non-BIA 
programs  that  are  eligible  for  negotiation 
by  self-governance  Tribes. 

Sections  1000.122  through  1000.136 
of  this  subpart  contain  rules  on  the 
eligibility  of  programs  for  inclusion  in 
AFAs.  Under  the  Tribal  Self-Governance 
Act  of  1994.  non-BIA  programs  are 
eligible  for  negotiation  and  inclusion  in 
AFAs  based  on  either  section  403(b)(2), 
(25  U.S.C.  485cc(b)(2))  (pertaining  to 
programs  available  to  Indians),  or 
section  403(c),  (25  U.S.C.  458cc(c) 
(pertaining  to  progremis  of  special 
geographic,  historical,  or  cultural 


significance  to  the  participating  Tribe/ 
Consortium). 

These  provisions  reflect  the  discretion 
afforded  by  the  Act  with  respect  to  the 
terms  of  eligibility  of  non-BIA  programs 
for  inclusion  in  AFAs,  as  compared  to 
agreements  covering  BIA  programs.  For 
instance,  section  403(b)(2)  authorizes  a 
non-BIA  bureau  to  negotiate  terms  that 
it  may  require  in  AFAs  and  section 
403(b)(3)  allows  redesign  and 
consolidation  of  non-BIA  programs  or 
reallocation  of  funds  when  the  parties 
agree. 

Sections  1000.137  through  1000.142 
of  this  subpart  describe  how  AFA 
funding  is  determined.  Programs  that 
woidd  be  eligible  for  self-determination 
contracts  under  Title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (ISDEA)  (Pub.  L.  93-638, 
as  amended)  are  to  be  funded  at  the 
same  level  as  required  for  self- 
determination  contracts. 

Programs  that  are  only  available 
because  of  a  special  geographic, 
historical,  or  cultural  significance 
eligible  under  section  403(c)  of  the  Act 
are  not  eligible  for  self-determination 
contracting.  The  regulations  provide 
that  such  programs  generally  are  to  be 
funded  at  the  level  that  would  have 
been  spent  by  the  bureau  to  operate  the 
program,  plus  provisions  for  allowable 
indirect  costs.  The  latter  are  generally 
based  on  rates  negotiated  by  the 
Department  of  the  Interior  Inspector 
General,  or  the  Inspector  General  of 
another  applicable  Federal  agency. 

Comments 

This  subpart  of  the  regulations  was 
one  of  the  most  contentious  both  to  the 
Committee  and  to  the  many  who 
commented.  The  central  focus  of 
concerns  expressed  was  the  degree  of 
discretion  that  should  be  accorded  to 
the  Secretary  in  entering  into  AFAs  for 
non-BIA  programs.  While  the  Tribal 
team  and  representative  comments  from 
several  Tribes  and  Tribal  organizations 
supported  limited  discretion,  the 
Federal  team  and  representative 
comments  from  outside  Federal  bureaus 
and  non-governmental  organizations 
supported  broad  Secretarial  discretion. 
In  addition  to  the  issue  of  Secretarial 
discretion,  the  comments  discussed 
what  could  be  included  in  an  AFA  for 
a  non-BIA  bureau  and,  specifically,  the 
term  "otherwise  available";  the  degree 
to  which  a  non-BIA  bureau  program 
could  be  redesigned  for  Tribal  needs; 
the  method  of  entering  into  successor 
agreements;  the  explanation  of  "nexus" 
as  it  applied  to  403(c)  programs;  and  the 
calculation  of  indirect  costs  for  such 
programs.  Despite  the  wide  range  of 
differing  views  and  comments,  the 


Committee  did  come  to  agreement  on 
most  disputed  issues.  Because  the  views 
of  the  Tribal  team  and  representative 
comments  from  the  several  Tribes  and 
Tribal  organizations  and  the  views  of 
the  Federal  team  and  the  representative 
comments  from  outside  Federal  biu-eaus 
and  non-governmental  organizations 
can  be  aligned  between  "Tribal"  and 
"Federal",  they  are  addressed  as  such 
below. 

The  Tribal  view  of  "otherwise 
available"  as  it  pertains  to  the  inclusion 
of  programs  into  AFAs  for  non-BIA 
bureaus  is  to  interpret  this  phrase  as 
meaning  any  Federal  program  unless  it 
is  an  inherently  Federal  Action  of  the 
non-BIA  bureau.  According  to  the  Tribal 
comments.  Section  403(b)(2)  was  meant 
to  extend  the  reach  of  Title  I  and  to 
increase  Tribal  operation  of  non-BIA 
programs  within  the  Department  of  the 
Interior.  The  Federal  team,  however, 
views  "otherwise  available"  under 
Section  403(b)(2)  as  essentially  a 
different  way  of  describing  those 
programs  that  are  eligible  for  contracting 
under  Pub.  L.  93-638.  The  Federal 
comments  stressed  the  view  that  it  was 
never  the  intention  of  Congress  to  give 
Tribes  or  Tribal  organizations  authority 
over  non-BIA,  non-Indian  programs — 
such  programs  are  not  merely  Tribal  in 
scope  but,  rather,  national  in  scope.  The 
term  "otherwise  available."  therefore, 
would  simply  extend  the  availability  of 
those  Indian  programs  "otherwise 
available"  to  Tribes  for  inclusion  in 
AFAs  with  non-BIA  bureaus.  The 
Committee  could  not  agree  on  this 
matter  and  the  regulation,  therefore, 
reflects  the  Federal  view  at  §§  1000.122 
through  1000.136. 

Tribal  comments  and  Federsd 
comments  differed  on  the  matter  of 
whether  non-BIA  bureaus  must 
negotiate  and  must  contract  with  Tribes/ 
Consortia  on  those  programs  that  are  not 
identified  as  "programs  for  the  benefit 
of  Indians  because  of  their  status  as 
Indians."  Tribal  comments  refer  to  the 
Congressional  goal  of  providing 
opportimities  for  Tribes  to  have  the 
dominant  role  in  administering  those 
programs  that  benefit  Indians. 
Therefore,  Tribal  conunents  noted  that 
unless  a  program,  function,  service  or 
activity  is  irdierently  Federal,  the  non- 
BIA  bureau  must  negotiate  and  enter 
into  an  AFA  with  the  Tribe/Consortiimi. 
The  Federal  comments  stressed  that  it  is 
within  the  discretion  of  the  Secretary  to 
enter  into  an  AFA  with  a  Tribe/ 
Consortium  for  those  programs  that  may 
coincidentally  benefit  Indians  but  that 
are  national  in  scope  and  were  not  by 
definition  "programs  for  the  benefit  of 
Indians  because  of  their  status  as 
Indians."  The  Committee  did  not  agree 


on  this  matter  and  the  regulation, 
therefore,  reflects  the  Federal  view  at 
§§  1000.122  through  1000.136. 

Intertwined  with  the  perceptions  of 
Secretarial  discretion  and  programs 
available  for  inclusion  in  AFAs  with 
non-BIA  bureaus  is  whether  or  not 
Tribes  may  reallocate  program  funds 
and  otherwise  redesign  non-BIA 
programs  to  better  suit  Tribal  needs. 
Tribal  comments  reflected  their 
contention  that  the  Tribal  Self- 
Governance  Act  was  meant  to  be 
inclusive  and,  therefore.  Tribes  should 
have  broad  authority  to  assume  non-BIA 
programs  and  redesign  them  in  a 
manner  that  best  suits  their  needs. 
Federal  comments  continued  to  stress 
that  Congress  did  not  intend  Tribes  to 
assmne  tbe  administration  and 
operation  of  non-BIA,  non-Indian 
programs  unless  specifically  authorized 
by  the  Secretary.  After  much  discussion 
in  committee,  it  was  decided  that  the 
Federal  view  on  this  matter  prevail. 
Therefore,  the  regulations  at 
§§  1000.144-1000.145  reflect  that  the 
Tribe/Consortium  may  reallocate  funds 
or  otherwise  redesign  non-BIA  programs 
if  mutually  agreed  to  by  the  non-BIA 
bureau  and  the  Tribe/Consortiimi  as 
reflected  in  an  executed  AFA. 

With  respect  to  successor  agreements. 
Tribal  comments  noted  that  successor 
agreements  should  be  "more  or  less" 
automatic.  The  difficulties  in 
negotiating  fine  points  of  an  AFA 
should  have  already  been  worked  out 
and,  therefore,  the  Tribal  comments 
asked  the  Conunittee  to  more  closely 
review  the  mechanisms  for  negotiating 
successor  AFAs.  The  Federal  concerns 
were  that  the  regulations  not  give  the 
impression  that  multi-year  funding 
agreements  were  being  negotiated — in 
violation  of  Federal  appropriation  laws. 
The  Committee  discussed  this  matter  in 
some  detail  and  agreed  that  the 
mechanism  for  negotiating  successor 
AFAs  woidd  be  the  same  as  for  initial 
AFAs;  however,  since  the  terms  of  such 
agreements  had  already  been  worked 
out  previously,  unless  major  changes 
were  to  be  included  in  a  successor 
agreement  the  process  would  be  an 
expedited  one.  The  negotiation  process 
for  successor  agreements  is  now  foimd 
in  subpart  G  and  reflects  the 
Committee's  agreement  at  §§  1000.180- 
1000.182. 

Both  Tribal  and  Federal  comments 
discussed  the  need  to  have  more 
"complete"  definitions  of  the 
geographical,  historic,  and  adtural 
"nexus"  that  would  be  found  in  Section 
403(c)  non-BIA  programs.  With  some 
modest  revisions,  the  Committee  agreed 
to  more  explanatory  definitions  that  are 


reflected  in  the  regulations  at 
§1000.126. 

It  was  evident  in  reviewing  Tribal  and 
Federal  comments  that  the  notion  of 
"indirect  costs"  is  a  confusing  one.  The 
Tribal  comments  indicated  a  confusion 
between  "Tribal  shares  '  and  allowable 
indirect  costs  associated  with  the 
management  and  operation  of  a  Federal 
program.  In  addition,  the  method  of 
determining  the  rate  of  indirect  costs 
was  a  matter  of  disagreement  even 
among  Tribal  comments.  The  Federal 
comments  noted  a  wariness  of 
negotiating  agreements  that  woiUd 
require  an  indirect  cost  expense  to  the 
government  that  was  above  and  beyond 
the  funds  that  were  available  to  expend. 
In  committee  it  was  clearly  noted  by  the 
Federal  team  that  the  government  was 
not  opposed  to  giving  Tribes/Consortia 
allowable  indirect  costs.  However,  the 
Federal  team  confessed  confusion  in 
determining  how  best  to  provide  the 
Tribes/Consortia  with  all  necessary 
funds  to  administer  non-BIA  programs 
and  factor  in  a  further  indirect  cost 
expense.  The  Committee  agreed  to  allow 
the  non-BIA  bureaus  and  the  Tribes/ 
Consortia  to  negotiate  the  amount  of 
indirect  costs  for  one  particular  AFA 
that  might  be  different  from  the 
established  rate  set  by  the  Office  of  the 
Inspector  General.  Indeed,  the  non-BIA 
bureau  and  the  Tribe  are  encouraged  to 
negotiate  fee-for-service  alternatives  that 
facilitate  entering  into  an  AFA.  These 
agreements  by  the  Committee  are 
reflected  in  the  regulations  at 
§§1000.138-1000.142. 

A  suggestion  was  made  to  redraft 
Section  1000.145  to  allow  for  the 
reallocation  of  funds  in  non-BIA  annual 
funding  agreements.  This  suggestion 
was  accepted  but  modified  to  exclude 
construction  projects. 

Subpart  G — Negotiation  Process  for 
Annual  Funding  Agreements 

Summary  of  Subpart 

This  subpart  establishes  the  process 
and  time  lines  for  a  newly  selected  or 
participating  Tribe/Consortium  wishing 
to  negotiate  either  an  initial  or  a 
successor  AFA  with  any  DOI  bureau. 
Under  subpart  G,  the  negotiation 
process  consists  of  two  phases,  an 
information  phase  and  a  negotiation 
phase. 

.    In  the  information  phase,  any  Tribe/ 
Consortium  that  has  been  admitted  to 
the  self-governance  program  or  to  the 
applicant  pool  may  submit  requests  for 
information  concerning  programs  they 
wish  to  administer  under  the  Tribal 
Self-Governance  Act  of  1994.  Although 
this  phase  is  not  mandatory,  it  is 
expected  to  facilitate  successful 
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negotiations  by  providing  for  a  timely 
exchange  of  iiiformation  on  the 
requested  programs. 

The  negotiation  phase  establishes 
detailed  time  lines  and  procedures  for 
conducting  negotiations  with  Tribes  that 
have  been  accepted  into  the  self- 
governance  progrsim,  identifying  the 
responsibilities  of  the  Tribe/Consortium 
and  bureau  representatives  in  the 
negotiation  process,  and  for  executing 
APAs.  The  deadlines  for  the  negotiation 
process  were  chosen  by  the  Conunittee 
to  reflect  the  availability  of  annual 
budget  information  and  the  time  needed 
for  the  bureau  and  the  Tribe/Consortiiun 
to  reach  an  agreement  and  the 
requirement  under  the  Tribal  Self- 
Governance  Act  of  1994  that  each  AFA 
must  be  submitted  for  Congressional 
review  at  least  90  days  before  its 
proposed  effective  date. 

Tnis  subpart  also  establishes,  in 
§§  1000.180  through  1000.182,  nUes  for 
the  negotiation  process  for  successor 
AFAs.  A  successor  agreement  is  a 
funding  agreement  negotiated  with  a 
particular  bureau  after  an  initial 
agreement  with  that  bureau.  The 
procedures  for  negotiating  a  successor 
agreement  are  the  same  as  those  for 
initial  agreements.  The  Committee 
expects,  however,  that  successor 
agreements  will  build  upon  the  prior 
agreements  and  will  result  in  an 
expedited  and  simplified  negotiation 
process. 

The  model  compact  serves  as  an 
umbrella  document  to  recognize  the 
govemment-to-govemment  relationship 
between  the  Tribe{s)  and  the 
Department.  Self-governance  Tribes  may 
choose  to  execute  a  compact  with  the 
Secretary  but  are  not  required  to  do  so 
in  order  to  enter  into  AFAs  with 
Departmental  bureaus.  A  model  self- 
governance  compact  is  provided  in 
Appendix  A.  The  model  compact  is  not 
the  same  as  an  AFA  and  is  not  intended 
to  replace,  duplicate  or  lessen  the 
importance  of  the  AFA.  Section 
1000.163  permits  the  parties  to  agree  to 
additional  terms  and  conditions  for 
inclusion  in  compacts. 

The  Committee  agreed  that  for  BIA 
programs  only,  a  Tribe/Consortium  may 
elect  to  continue  under  the  terms  of  its 
pre-regulation  compact  as  long  as  those 
provisions  are  in  compliance  with  other 
Federal  laws  and  are  consistent  with 
these  regulations.  For  BIA  programs,  a 
Tribe/Consortimn  may  include  any  term 
that  may  be  included  in  a  contract 
under  Title  I  (Pub.  L.  93-638;  25  U.S.C. 
450)  in  the  model  compact. 

Comments 

A  comment  noted  that  the  wording  of 
§  1000.162  could  be  interpreted  to 


require  that  Tribes/Consortia  enter 
model  compacts  before  an  AFA  could  be 
negotiated.  The  Committee  has  noted 
this  possible  interpretation  and  has 
provided,  in  §  1000.164,  that  the  Tribe/ 
Consortium,  at  its  option,  can  enter  into 
an  AFA  without  first  entering  into  a 
model  compact. 

The  Committee  did  not  agree  that  any 
term  under  Title  I  could  be  included  in 
a  non-BlA  bureau  AFA  at  the  Tribe's/ 
Consortium's  option.  The  Tribal  team 
advocated  for  this  position;  however, 
the  Federal  team  did  not  agree  and 
noted  that  Tide  I  programs  are 
identified  as  Indian  programs'  and, 
therefore,  would  not  necessarily  have 
any  relevance  to  non-BIA  bxneau 
programs.  In  a  related  matter,  the 
Committee  agreed  that  for  BIA  programs 
the  Tribe/Consortium  may  include  any 
provision  of  Title  I  in  the  model 
compact.  The  regulations  at  §  1000.163 
reflect  this  position. 

Several  comments  noted  that  Tribes/ 
Consortia  should  be  able  to  negotiate 
Tribal-specific  provisions  in  their 
compacts.  The  Committee  agreed  with 
this  premise  as  long  as  there  was  mutual 
agreement  between  the  Tribe/ 
Consortium  and  the  bureau.  The 
regulations  at  §  1000.163  reflect  this 
position. 

Compacts  have  been  entered  into  with 
a  number  of  Tribes/Consortia  without 
final  regulations  in  place.  Therefore, 
concern  was  raised  that  compacts 
negotiated  before  the  promulgation  of 
final  regulations  should  be  validated 
after  final  regulations  are  in  place.  The 
Committee  agreed  and  included  a 
process  in  §  1000.165  that  would  allow 
for  validation  of  existing  compacts  and 
renegotiation  procedines  for  those  terms 
and  conditions  from  prior  compacts  that 
might  be  inconsistent  with  the  final 
regulations.  Disputes  that  might  arise 
ft-om  this  process  are  further  provided 
for  in  subpart  R  of  this  part.  A  comment 
suggested  that  Section  1000.165  be 
modified  to  allow  compacts  to  remain  in 
effect  even  if  they  are  inconsistent  with 
these  regulations.  This  suggestion  was 
not  accepted  because  initially  compacts 
were  created  to  clarify  the  relation 
between  the  Department  and  the  Tribes/ 
Consortia  during  the  period  when  there 
were  no  regulations  and  many  of  the 
earlier  compacts  did  not  receive  a 
careful  legal  review  by  the  Department. 

Concerns  were  raised  about 
information  collection  from 
Departmental  bureaus  for  initial  and 
successor  AFAs.  The  Committee  has 
provided  a  comprehensive  listing  of 
information  protocols  in  §  1000.172  that 
should  address  these  concerns. 
Similarly,  concerns  were  raised  about 
the  lack  of  a  dispute  resolution  process. 


The  Committee  has  provided  such 
processes  under  §  1000.172  that  refers  to 
subpart  R  (Appeals)  of  these  regxdations. 

With  respect  to  tbe  negotiation 
process  itself,  comments  were  made  that 
asked  for  guidance  on  the  designation  of 
negotiators  for  both  the  Tribe/ 
Consortium  and  the  bmeau(s).  The 
regulations  clearly  provide  for  the 
designation  of  such  negotiators  in 
§  1000.173  and  §  1000.174.  It  is  within 
the  discretion  of  the  Tribe/Consortium 
and  the  bureau(s)  to  name  such 
representatives  according  to  their  own 
policies  and  procedures,  however  the 
Committee  agreed  that  these 
representatives  must  be  authorized  to 
negotiate  on  behalf  of  their  respective 
governments  as  noted  at  §  1000.175  of 
these  regulations. 

Some  conunents  noted  that  there 
should  be  no  distinction  between  BIA 
and  non-BIA  programs  on  the  issue  of 
successor  AFAs.  The  Committee  agreed 
and  made  no  distinction  between  BIA 
and  non-BIA  in  the  procedures  for 
negotiating  successor  AFAs. 

The  Conunittee  agreed  that  dispute 
resolution  should  be  referenced  to 
subpart  R  of  these  regulations  and  that 
a  waiver  of  fees  under  the  Freedom  of 
Information  Act  would  be  entertained 
under  that  Act's  provisions. 

Subpart  H — Limitation  and/or 
Reduction  of  Services,  Contracts,  and 
Funds 

Sununary  of  Subpart 

This  subpart  describes  the  process 
used  by  the  Secretary  to  determine 
whether  the  implementation  of  an  AFA 
will  cause  a  limitation  or  reduction  in 
services,  contracts  or  funds  to  any  other 
Indian  Tribe/Consortium  or  Tribal 
organization  as  prohibited  by  section 
406(a)  of  Pub.  L.  93-638  (25  U.S.C. 
458ff(a)).  Subpart  H  applies  only  to  BIA 
programs  and  does  not  apply  to  the 
general  public  and  non-Indians. 

BIA  may  raise  the  issue  of  limitation 
and/or  reduction  of  services,  contracts, 
or  funding  to  other  Tribes  from  the 
beginning  of  the  negotiation  period  until 
the  end  of  the  first  year  of 
implementation  of  the  AFA.  An 
adversely  affected  Tribe/Consortium 
may  raise  the  issue  of  limitation  or 
reduction  of  services,  contracts,  or 
funding  during  region-wide  Tribal 
shares  meetings  before  the  first  year  of 
implementation,  within  the  90-day 
review  period  before  the  effective  date 
of  the  AFA,  and  during  the  first  year  of 
implementation  of  the  AFA.  Claims  not 
filed  on  time  are  barred. 

A  claim  by  either  the  Department  or 
an  adversely  affected  Tribe/Consortium 
or  Tribal  organization  must  be  a  written 


notification  that  specifies  the  alleged 
limitation  or  reduction  of  services, 
contracts,  or  funding.  If  a  limitation 
and/or  reduction  exists,  then  BIA  must 
use  shortfall  funding,  supplemental 
funding,  or  other  available  BIA 
resources  to  prevent  the  reduction 
during  the  existing  AFA  year.  BIA  may, 
in  a  subsequent  AFA,  adjust  the  funding 
to  correct  a  finding  of  actual  reduction 
in  services,  contracts,  or  funds  for  that 
subsequent  year.  All  adjustments  under 
this  subpart  must  be  mutually  agreed  to 
between  BIA  and  the  Tribe/Consortimn. 

Comments 

Some  comments  questioned  the 
applicability  of  this  subpart  only  to  BIA. 
The  concern  was  that  Tribes  should 
have  the  right  to  protest  limitations  or 
reductions  in  services  regardless  of 
whether  or  not  the  program  was 
managed  by  BIA  or  a  non-BIA  bureau. 
The  Committee  took  great  care  to 
ascertain  that  Section  406(a)  of  the  Act 
could  only  apply  to  BIA  since  non-BIA 
bureaus  do  not  contemplate  providing 
services  to  the  entire  Indian  commimity 
that  woidd  necessitate  any  formal 
parceling  of  services,  activities,  and 
resources.  The  types  of  non-BIA 
programs  for  which  Tribes/Consortia 
would  contract  under  self-governance 
would  be  limited  to  those  discretionary 
programs  already  being  provided  to  the 
general  community.  Therefore,  there 
would  never  be  an  instance  of  program 
limitation  or  reduction  in  services  to 
another  Tribe/Consortium  since  the 
Tribe/Consortium  contracting  with  the 
non-BIA  bureau  would  be  merely 
stepping  into  the  place  of  the  Federal 
entity  and  continuing  to  provide  the 
same  services  as  always  to  the  general 
community. 

Another  comment  wondered  whether 
or  not  individual  Indians  should  have 
the  right  to  protest  a  limitation  or 
reduction  in  services.  The  Committee 
considered  this  concept;  however,  it 
was  determined  that  the  Tribal  Self- 
Governance  Act  of  1994  applies  to 
sovereign  Tribal  governments  as  an 
expression  of  govemment-to- 
govemment  relations  between  the 
Federal  entity  and  Indian  Nations.  The 
particular  case  of  an  individual  Tribal 
member's  personal  concerns  must  be 
handled,  then,  by  that  Tribal  member's 
government  and  is  not  the  subject  of 
regulation  by  the  Federal  entity. 
Therefore,  no  revisions  were  made  to 
the  regulations. 

Another  comment  noted  that  the  time- 
fi'ame  for  raising  the  issue  of  limitation 
or  reduction  of  services  was 
inconsistent  with  the  statute.  However, 
the  Committee  determined  that  the 


time-frames  were  necessary  to  allow  for 
efficient  management  of  the  program. 

Subpart  I— Public  Consultation  Process 

Summary  of  Subpart 

This  subpart  describes  when  public 
consultation  is  appropriate  and  the 
protocols  that  shoidd  be  used  in  this 
process.  The  roles  of  the  Tribe/ 
Consortiiun  and  the  bureau  are  outiined, 
including  notification  procedures  and 
the  commitment  to  share  information 
concerning  inquiries  about  AFAs. 

Public  consultation  is  used  when 
required  by  law  or  when  appropriate 
under  bureau  discretion.  When  the  law 
requires  a  public  consultatioti  process, 
the  bineau  will  include  the  Tribe/ 
Consortium  to  the  maximum  extent 
possible.  When  a  public  consultation 
process  is  a  matter  of  bureau  discretion, 
the  biueau  and  the  Tribe/Consortimn 
may  develop  guidelines  for  the  conduct 
of  public  meetings. 

when  the  bureau  conducts  a  public 
meeting,  it  must  notify  the  Tribe/ 
Consortium  and  involve  the  Tribe/ 
Consortium  in  as  much  of  the  conduct 
of  the  meeting  as  is  practicable  and 
allowed  by  law.  When  someone  other 
than  th*?  bineau  conducts  a  meeting  to 
discuss  a  particular  AFA  and  the  bmeau 
is  invited  to  attend,  the  bureau  will 
notify  the  Tribe/Consortium  of  the 
invitation  and  encourage  the  meeting 
sponsor  to  invite  the  Tribe/Consortium 
to  participate. 

The  bmeau  and  the  Tribe/Consortimn 
will  exchange  information  about  other 
inquiries  relating  to  the  AFA  under 
negotiation  fit)m  other  affected  or 
interested  parties. 

Comments 

The  Committee  was  asked  to  clarify 
when  a  Tribe/Consortimn  may  work 
jointiy  with  the  bureau  to  establish 
public  considtation  guidelines. 
Clarifying  edits  were  made.  Also,  a 
comment  asked  that  corresponding 
requirements  for  bureau  participation  in 
establishing  Tribal  guidelines  for  Tribal 
public  considtation  procedures  be 
included  in  the  final  regulation.  The 
Committee  rejected  this  comment, 
because  the  Tribes/Consortia  are 
considered  sovereign  entities  and  the 
Department  of  the  Interior  has  no 
audiority,  therefore,  to  dictate 
guidelines  for  their  internal  purposes. 

Subpart  J — Waiver  of  Regulations 

Summary  of  Subpart 

This  subpart  implements  section 
403(i)(2)(A)  of  die  Tribal  Self- 
Governance  Act  of  1994  (25  U.S.C. 
458cc(i)(2)(A)).  It  authorizes  die 
Secretary  to  waive  all  DOI  regulations 


governing  programs  included  in  an 
AFA,  as  identified  by  the  Tribe/ 
Consortium. 

Subpart  J  also  provides  time  lines, 
explains  how  a  Tribe/Consortium 
applies  for  a  waiver,  the  basis  for 
granting  or  denying  a  waiver  request, 
the  documentation  requirements  for  a 
decision,  and  establishes  a  process  for 
reconsideration  of  the  Secretary's  denial 
of  a  waiver  request. 

The  basis  for  the  Secretary's  denial  of 
a  waiver  request  depends  on  whether 
the  request  is  made  for  a  BIA  or  non-BIA 
program.  For  a  BIA  program,  denial  of 
a  requested  waiver  must  be  predicated 
on  a  prohibition  of  Federal  law.  For  a 
non-BIA  program,  denial  of  a  requested 
waiver  must  be  predicated  on  a 
prohibition  of  Federal  law,  or 
inconsistency  with  the  express 
provisions  of  the  AFA.  Examples  of 
waivers  prohibited  by  law  are  provided 
in  the  body  of  the  regulation. 

This  subpart  does  not  specify  whether 
or  not  a  granted  waiver  must  be 
requested  with  subsequent  fiinding 
agreements.  Many  of  the  waivers  that 
are  granted  are  on  a  one  time  basis  or 
are  waivers  that  are  intended  to 
continue  unless  there  is  a  change  in  the 
law.  Federal  regulations  or  what  the 
tribe  wants  to  do.  Section  1000.220 
states  that  the  parties  shoidd  identify 
waived  regulations  in  the  AFA's  and 
because  the  funding  agreements  are 
annual,  both  the  tribes  and  the  Federal 
government  have  an  opportunity  to 
determine  whether  or  not  the  cuirent 
waivers  are  still  appropriate. 

Comments 

A  comment  asked  that  provisions  be 
included  for  formal  bureau  comment  on 
the  advisability  of  granting  a  waiver 
request.  The  Committee  rejected  the 
comment,  however,  as  it  did  not  want 
to  place  additional  administrative 
burdens  on  bureaus  that  may  slow  or 
impede  action  on  waiver  requests. 

Another  comment  asked  whether  or 
not  the  waiver  provisions  of  the 
regulation  would  be  inconsistent  with 
the  Unfunded  Mandates  Act  of  1995. 
The  Committee  found  that  the 
regulation  imposed  no  unfunded 
mandates  on  Tribes. 

A  comment  from  the  Department  of 
Transportation  expressed  concern  that 
waivers  of  Department  of  Transportation 
regulations  be  "jointiy  reviewed"  by  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Transportation.  The 
Committee  notes  that  the  only 
regulations  that  may  be  waived  by  the 
Secretary  of  the  Interior  are  Department 
of  the  Interior  regulations. 

Some  comments  proposed  language 
that  would  limit  the  discretion  of  the 
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Secretary  in  granting  waivers.  The 
Committee  agreed  that  the  Act  narrows 
the  scope  of  Secretarial  discretion  and, 
therefore,  the  Committee  would  not  be 
empowered  to  expand  the  scope  of 
discretion  beyond  the  limits  already 
imposed  by  the  statute. 

Another  comment  proposed  that 
waivers  be  disallowed  only  if  prohibited 
by  Federal  law.  The  Committee  agreed 
that  this  would  be  one  of  the  factors  to 
be  considered  in  denying  a  waiver 
request.  However,  the  Federal  team 
allowed  that  a  waiver  request  might  also 
be  denied  if  it  was  inconsistent  with  the 
express  provisions  of  the  AFA.  This 
standard  is  included,  therefore,  in  the 
final  regulation. 

A  comment  proposed  that  §  1000.226 
be  changed  to  deem  a  waiver  request  as 
being  denied  if  a  decision  is  not 
rendered  by  the  Department  within  60 
days  and  this  proposal  was  accepted. 

A  comment  recommended  that  the 
regulations  address  appeals  on  the 
denial  of  a  waiver  request  beyond  the 
Secretary.  The  Committee  rejected  this 
comment,  however,  because  it  believes 
the  regulations  are  clear  that  whenever 
all  administrative  appeeds  are 
exhausted,  the  Tribe/Consortiiun  may 
avail  itself  of  judicial  review  in  a 
Federal  District  Coiul. 

A  comment  noted  that  publication  of 
approved  waivers  of  regulations  be 
published  in  the  Federal  Register  to 
provide  notice  to  Tribes/Consortia  for 
prospective  waiver  requests.  The 
Committee  added  language  that  would 
post  approved  waivers  on  the  Office  of 
Self-Governance  web  page  and  would 
additionally  make  such  waivers 
available  upon  request  from  any  Tribe/ 
Consortium. 

Subpart  K — Construction 

Siunmary  of  Subpart 

Subpart  K  applies  to  all  construction, 
both  BLA  and  non-BIA.  It  is  designed  as 
a  stand-alone  subpart;  that  is,  other 
subparts  do  not  apply  to  construction 
agreements  if  they  are  inconsistent  with 
the  provisions  in  subpart  K.  The  subpart 
specifies  that  construction  program 
activities  are  subject  to  subpart  K,  such 
as  design,  construction  management 
services,  actual  construction;  and  that 
are  not,  such  as  planning  services, 
operation  and  maintenance  activities, 
and  certain  construction  programs  that 
cost  less  than  $100,000.  The  subpart 
specifies  the  roles  and  responsibilities 
of  the  Tribes  and  the  Secretary  in 
construction  programs,  including 
performance,  changes,  monitoring, 
inspections,  and  a  special  reassumption 
provision  for  construction.  It  addresses 
whether  inclusion  of  a  construction 


program  in  an  AFA  creates  an  agency 
relationship  with  self-governance 
Tribes. 

Federal  Acquisition  Regulations 
provisions  are  specifically  not 
incorporated  into  these  regulations, 
however,  they  may  be  negotiated  by  the 
parties  in  the  AFA.  Also,  construction 
AFAs  must  address  applicable  Federal 
laws,  program  statutes,  and  regulations. 
In  addition  to  requirements  for  all  AFAs 
referenced  in  subpart  F,  other  special 
provisions  are  added  for  construction 
programs,  including  health  and  safety 
standards,  brief  progress  reports,  and 
suspension  of  work  when  appropriate. 
Building  codes  appropriate  for  the 
project  must  be  used  and  the  Federal 
agency  must  notify  the  Tribe  when 
Federal  standards  are  appropriate  for 
any  project. 

Comments 

Several  comments  expressed  the  view 
that  all  of  the  self-governance 
regulations  should  apply  to  all  Title  IV 
agreements,  including  construction.  In 
the  preamble  to  the  proposed  rule,  the 
Federal  team  had  recommended  that 
several  general  sections  of  the  rule 
should  not  apply  to  construction  and 
that  the  construction  subpart  should  be 
a  stand-alone  section.  It  was  decided 
that  the  provisions  of  subpart  K  should 
take  precedence  over  any  other  subpart 
provisions  that  are  inconsistent  with 
subpart  K.  A  question  and  an  answer 
were  added  to  subpart  K  stating  at 
§  1000.252,  "Do  all  provisions  of  other 
subparts  apply  to  construction  portions 
of  AFAs?  Yes,  unless  they  are 
inconsistent  with  this  subpart." 

Other  issues  raised  in  the  preamble  to 
the  proposed  rule  are  discussed 
separately  below. 

Several  comments  raised  concerns 
about  the  effects  that  a  withdrawal  from 
a  Consortium  would  have  on  AFAs 
concerning  construction  projects.  The 
comments  thereon  involving  Tribal 
withdrawals  from  Consortiums,  the 
comments  were  adopted  and  new 
questions  and  answers  were  agreed 
upon  as  reflected  in  §§  1000.35  and 
1000.253. 

A  comment  regarding  §  1000.82  (now 
§  1000.84)  did  not  require  a  change  in 
the  regulation  because  a  Tribe  could  not 
properly  adopt  construction  provisions 
of  Title  I  of  the  Act  out  of  context;  i.e., 
it  woidd  be  inconsistent  with  a  properly 
drafted  construction  AFA  to  adopt  the 
Model  Contract,  section  108  of  the  Act, 
which  is  inapplicable  to  construction  in 
Title  I. 

With  regard  to  comments  on  inherent 
Federal  functions,  residuals,  and  the 
Secretary's  responsibility  to  ensure 
construction  safety,  a  new  question  and 


an  answer  were  added  to  the 
construction  subpart  to  reserve  a  portion 
of  project  funds  from  the  AFA  so  that 
the  Secretary  has  the  funds  to  carry  out 
his  statutory  mandate  of  Title  FV  to 
ensure  construction  safety  (see 
§1000.256). 

In  response  to  conunents  in  regarding 
BIA  reallocation  of  funds  in  §  1000.100 
(now  §  1000.103),  two  new  questions 
and  answers  were  added  to  the  final 
regulation,  as  §§  1000.254  and  1000.255, 
discussing  reallocation  of  funds. 

A  conunent  that  recommended  that 
Biu^au  of  Land  Management  Cadastral 
Surveys  in  Alaska  should  be  defined  as 
being  construction  was  not  adopted 
because  the  regulations  are  sufficiently 
clear  to  provide  guidance  for  cadastral 
surveys  in  AFAs. 

Comments  regarding  proposed  Title  V 
to  the  Act  involving  the  Indian  Health 
Service  were  rejected  as  not  relevant  to 
Tide  IV. 

A  comment  recommended  that 
"construction  management  services" 
should  be  defined.  The  Committee 
agreed  and  a  definition  was  added  to  the 
final  regulation. 

A  conunent  that  phrasing  in  Subpart 
K  confuses  the  meaning  of  "design"  as 
to  whether  it  is  included  in  construction 
or  not  was  not  adopted  because  the 
Committee  believed  that  these  two 
sections  are  clear  on  this  subject. 

A  conunent  suggested  that  some 
activities  described  in  §  1000.240(b)  be 
deleted  and  not  subject  to  Subpart  K 
because  they  are  more  applicable  to 
Subpart  E.  This  suggestion  was  accepted 
and  Section  1000.240(b)(1)  was  changed 
to  make  explicit  what  activities  and 
functions  are  covered  by  Subpart  K.  In 
essence,  those  activities  that  are 
administrative  in  nature  are  not  subject 
to  Subpart  K  and  those  activities  that  are 
associated  with  the  actual  construction 
are  subject  to  Subpart  K.  Another 
conunent  reconunended  that  TEA-21 
road  construction  funds  derived  from 
the  Federal  Highway  Trust  Fund  and 
transferred  to  BIA  shoidd  be  exempt 
from  Subpart  K  if  the  funds  are  for  a 
tribe  assuming  the  entire  road 
construction  program.  This  suggestion 
was  not  accepted.  While  some  of  the 
activities  included  in  a  road 
construction  program  can  be  regulated 
by  Subpart  E,  the  bulk  of  the  activities 
involve  specific  road  construction 
projects  that  should  comply  with 
Subpart  K.  Further  the  TEA-21 
negotiated  rule  making  effort  ciurently 
underway  assume  that  road 
construction  projects  included  in  a 
tribe's  AFA  need  to  comport  to  Subpart 
K. 

Comments  regarding  the  lack  of 
clarity  in  §  1000.241  as  to  the  meaning 


of  "an  agency  relationship"  were 
accepted  and  this  section  was  modified 
in  the  final  regulation. 

The  Committee  adopted  a  comment 
recommending  that  §  1000.244  should 
be  changed  to  delete  the  5-day  notice  to 
a  Tribe  before  suspending  work  in  a 
emergency. 

The  comment  that  §  1000.223(e)  of  the 
proposed  rule  should  be  made  into  a 
separate  section  was  adopted  and  is 
now  §  1000.244.  A  comment 
recommended  that  §  1000.244  be 
changed  to  limit  suspension  of 
construction  to  a  condition  of  imminent 
jeopardy  to  public  health  and  safety 
only  and  this  suggestion  was  not 
accepted.  Another  comment 
recommended  that  a  new  section  be 
inserted  that  would  indicate  that 
compensation  costs  due  to  a  suspension 
would  not  be  paid  from  construction 
costs.  This  suggestion  was  accepted  in 
part.  Section  1000.244  was  modified  to 
indicate  that  project  funds  will  not  be 
used  to  compensate  for  costs  associated 
with  a  suspension  of  construction  work 
that  occurs  through  no  fault  of  the 
Tribe/Consortium . 

A  comment  was  made  concerning  the 
last  sentence  of  §  1000.246  concerning 
the  Secretary's  option  of  accepting 
commonly  accepted  industry 
construction  standards.  The  comment 
noted  that  this  issue  may  create  a 
problem  in  Alaska  where  building 
permits  are  not  required  in  much  of  the 
state  and  "common  standards"  could  be 
none  at  all.  This  comment  was  not 
adopted  since  the  language  in  the 
regulation  regarding  commonly 
accepted  industry  standards  is 
permissive  and  this  section  does  permit 
the  Federal  agency  to  provide  Federal 
standards  that  are  mandatory  unless  a 
Tribally  proposed  standard  is  consistent 
with  or  exceeds  the  Federal  standard. 
Other  comments  were  also  rejected 
because  the  Committee  believed  that 
this  section  of  the  regulation  is  clear. 

A  comment  recommending  that 
§  1000.246  use  the  concept  of  "scope  of 
work"  was  not  adopted  because  "project 
design"  is  appropriate  language  for 
construction  projects. 

Comments  relating  to  23  U.S.C,  such 
as  for  §  1000.249,  did  not  require 
clarification  because  §  1000.243(b) 
requires  compliance  with  applicable 
Federal  laws  and  program  statutes. 

A  recommendation  to  add  the  citation 
to  the  Contract  Disputes  Act  referenced 
in  §  1000.251  was  adopted. 

A  conunent  that  to  comply  with  the 
Solicitor's  July  9,  1997,  memorandum 
entitled,  "Tribal  Self-Governance  Draft 
Regulations — Construction  Safety",  that 
a  provision  should  be  added  that  if  the 
requirements  of  §  1000.243  are  not  met 


in  an  AFA,  that  the  AFA  should  not  be 
entered  into,  was  considered 
lumecessary  because  it  is  obvious  that 
the  Secretary  caimot  properly  enter  into 
an  AFA  for  construction  projects  if  the 
criteria  of  §  1000.243  are  not  complied 
with  in  the  AFA  proposed  by  a  Tribe/ 
Consortiiun. 

A  conunent  suggested  that  §  1000.256 
be  deleted  because  it  allows  the 
Secretary  to  retain  funds  to  monitor 
health  and  safety  standards  and  that  the 
residual  funds  identified  in  §§  1000.94 
to  1000.96  addresses  this  issue.  This 
suggestion  was  not  accepted  because  the 
funds  identified  in  §  1000.256  are  to 
cover  the  Secretary's  necessary  costs 
associated  with  specific  construction 
projects.  If  the  Secretary  were  not 
allowed  to  retain  such  costs  from  the 
specific  project  funds,  then  a  higher 
than  needed  residual  would  be  required 
at  regional  offices  to  accommodate  for 
construction  projects  if  and  when  they 
should  be  funded. 

Subpart  L — Federal  Tort  Claims 

Siunmary  of  Subpart 

This  subpart  explains  the 
applicability  of  the  Federal  Tort  Claims 
Act  (FTCA). 

Comments 

A  reconunendation  was  made  to 
incorporate  FTCA  rides  from  Title  I. 
This  suggestion  was  accepted  and  the 
appropriate  Tide  I  rules  dealing  with 
FTCA  have  been  incorporated  and 
modified  slightly  for  Self-Governance. 
Sections  1000.270  to  100.286  replaced 
§§  1000.240  to  1000.255  of  the  proposed 
nde. 

Subpart  M — Reassumption 

Summary  of  Subpart 

Reassiunption  is  the  Federally 
initiated  action  of  reassuming  control  of 
Federal  programs  formerly  performed  by 
a  Tribe.  Subpart  M  explains  the  types  of 
reassiunption  authorized  under  the 
Tribal  Self-Governance  Act  of  1994, 
including  the  rights  of  a  Consortium 
member,  the  types  of  circumstances 
necessitating  reassumption,  and 
Secretarial  responsibilities  including 
prior  notice  requirements  and  other 
procedures. 

Subpart  M  also  describes  activities  to 
be  performed  after  reassumption  has 
been  completed,  such  as  authorization 
for  "windup"  costs.  Tribal  obligations 
regarding  the  return  of  Federal  property 
to  the  Secretary,  and  the  effect  of 
reassumption  on  other  provisions  of  an 
AFA. 


Comments 

A  comment  recommended  that 
language  regarding  those  funds 
impacted  by  the  notice  of  reassumption 
be  more  specific  to  the  management  of 
trust  assets,  resources,  or  the  public 
health  and  safety.  The  Committee 
agreed.  Other  comments  recommended 
editorial  changes  in  the  wording  that 
were  also  agreed  to  by  the  Coirunittee. 

Subpart  N — Retrocession 

Summary  of  Subpart 

Retrocession  is  the  Tribally  initiated 
action  of  returning  control  of  certain 
programs  to  the  Federal  government. 
Subpart  N  defines  retrocession, 
including  how  Tribes  may  retrocede,  the 
effect  of  retrocession  on  future  AFA 
negotiations,  and  Tribal  obligations 
regarding  the  return  of  Federal  property 
to  the  Secretary  after  retrocession. 

Comments 

A  comment  on  this  subpart 
recommended  that  the  term  "contractor 
status"  be  changed  to  read  "contract 
status".  The  Committee  agreed  and  the 
phrase  was  changed. 

Subpart  O — Trust  Evaluation  Review 

Sununary  of  Subpart 

Subpart  O  establishes  a  procedural 
framework  for  the  armual  trust 
evaluation  mandated  by  the  Tribal  Self- 
Governance  Act  of  1994.  The  purpose  of 
the  aiuiual  trust  evaluation  is  to  ensure 
that  trust  functions  assumed  by  Tribes/ 
Consortia  are  performed  in  a  manner 
that  does  not  place  trust  assets  in 
imminent  jeopardy. 

Imminent  jeopardy  of  a  physical  trust 
asset  or  natural  resource  (or  their 
intended  benefits)  exists  where  there  is 
an  inunediate  threat  and  likelihood  of 
significant  devaluation,  degradation,  or 
loss  to  such  asset.  Imminent  jeopardy  to 
public  health  and  safety  means  an 
immediate  and  significant  threat  of    ^ 
serious  harm  to  human  well-being, 
including  conditions  that  may  result  in 
serious  injury,  or  death,  caused  by 
Tribal  action  or  inaction  or  as  otherwise 
provided  in  an  annual  funding 
agreement. 

Subpart  O  requires  the  Secretary's 
designated  representative  to  prepare  a 
written  report  for  each  AFA  under 
which  trust  functions  are  performed  by 
a  Tribe.  The  regulation  also  authorizes 
a  review  of  Federal  performance  of 
residual  and  nondelegble  trust  functions 
affecting  trust  resources. 

Conunents 

Several  comments  were  received  on 
this  subpart.  A  few  dealt  with  editorial 
changes  that  the  Committee  agreed  to 
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including:  capitalizing  "Federal"  and 
"Tribal"  throughout  the  regulation; 
striking  a  reference  to  the  Code  of 
Federal  Regulations  deemed  to  be 
unnecessary;  and  clarifying  that  the 
provisions  of  the  AFA  to  be  reviewed 
are  the  trust  provisions.  A  comment 
recommended  the  addition  of  a  question 
and  answer  that  would  address 
negotiating  standards  for  review  for 
purposes  of  the  trust  evaluation.  The 
Committee  agreed  on  the  language  to  be 
used  and  that  the  question  and  answer 
should  be  added.  A  comment  dealt  with 
amending  the  section  establishing 
standards  to  be  used  in  the  review  of  the 
Secretary's  residual  trust  functions.  The 
Committee  agreed  to  add  language  that 
would  articulate  the  criteria  to  be  used 
in  reviewing  the  Secretary's  residual 
trust  functions.  A  comment  dealt  with 
the  need  for  clarification  of  the 
responsibilities  of  Consortia  when  a 
trust  evaluation  reveals  problems  in  the 
performance  of  trust  functions  that  do 
not  rise  to  imminent  jeopardy.  The 
Committee  agreed  on  clarifying 
language.  A  comment  was  concerned 
with  establishing  more  Federal 
participation  in  assuring  no  breach  of 
trust  when  a  Tribe  is  operating  a  trust 
program  and  corrective  action  is 
necessary.  The  Conunittee  agreed  to 
language  that  clarified  these 
responsibilities. 

Subpart  P — Reports 

Sununary  of  Subpart 

This  subpart  describes  the  report  on 
self-governance  that  the  Secretary 
prepares  annually  for  transmittal  to 
Congress.  It  includes  the  requirements 
for  the  annual  report  that  Tribes  submit 
to  the  Secretary. 

Comments 

Comments  noted  that  a  Government 
Performance  and  Results  Act  (GPRA)- 
type  reporting  requirement  should  be 
applied  to  the  Tribes  and  the  biu^aus  as 
this  would  help  justify  more  programs 
and  services  to  Tribes/Consortia.  While 
the  Committee  noted  the  merits  of 
oversight  and  justification  of  further 
funding,  it  recognized  that  GPRA  is  a 
separate  activity  apart  from  self- 
governance.  Further,  there  was  no 
authority  under  the  statute  to  mandate 
GPRA  in  this  regulation.  One  comment 
suggested  that  the  reporting  requirement 
be  made  discretionary  on  the  part  of  the 
tribes  and  this  suggestion  was  accepted 
because  there  is  no  statutory  basis 
requiring  Tribes/Consortia  to  submit  an 
annual  report 


Subpart  Q — Miscellaneous  Provisions 

Summary  of  Subpart 

This  subpart  addresses  many  facets  of 
self-governance  not  covered  in  the  other 
subparts.  Issues  covered  include  the 
applicability  of  various  laws  and  0MB 
circulars,  how  funds  are  handled  in 
various  situations,  and  the  relationship 
between  employees  of  the  Tribe/ 
Consortium  and  employees  of  the 
Federal  government.  Conflicts  of 
Interest  was  moved  to  become  Subpart 
S.  For  comments  on  Conflicts  of 
Interest,  see  subpart  S. 

Comments 

The  conunittee  agreed  to  delete 
§  1000.356  from  the  proposed  rule 
which  dealt  with  how  payments  will  be 
made  to  self-governance  'Tribes/ 
Consortia. 

A  suggestion  was  made  to  delete  the 
requirement  that  tribe/consortium 
maintain  minimum  management 
standards  that  existed  when  the  Tribe/ 
Consortium  first  entered  the  Self- 
Governance  program.  This  suggestion 
was  not  accepted.  As  an  alternative 
§  1000.396  has  been  changed  so  that  it 
is  similar  to  what  appears  in  the  Title 
I  regulations  (§  900.40) 

Cash  Management 

It  was  suggested  that  §  1000.397, 
which  addresses  restrictions  on  the  use 
of  funds  under  the  AFA,  be  deleted 
because  it  restricts  the  Tribe's/ 
Consortiiun's  ability  to  adopt  programs 
and  focus  funds  on  local  needs.  This 
suggestion  was  not  accepted.  Section 
403(b)(5)  of  the  Act  requires  that  the 
annual  funding  agreement  specify 
"*  *  *  the  services  to  be  provided,  the 
functions  to  be  performed  and  the 
responsibility  of  the  tribe  and  the 
Secretary  under  the  agreement."  It  is 
critical  that  the  regulations  reflect  the 
general  parameters  for  use  of  funds 
transferred  under  AFA's. 

As  to  cash  management,  there  was 
considerable  discussion  on  the 
investment  of  funds  transferred  to  the 
Tribe/Consortixun  under  an  AFA.  In 
comment  and  committee,  the 
overwhelming  Tribal  view  was  that  the 
Tribe/Consortium  should  be  allowed  to 
invest  any  funds  transferred  to  them 
under  an  AFA  according  to  the  prudent 
investor  standard.  It  was  stressed  that 
such  investments  would  allow  the 
Tribes/Consortia  to  increase  their  cash 
holdings  and,  hence,  allow  for  greater 
achievement  in  the  management  of  their 
programs  under  Tribal  Self-Governance. 
While  the  Federal  team  could  agree  that 
investment — when  it  paid  off — was  a 
good  way  to  enhance  cash  reserves,  the 
Federal  team  and  comments  from 


agencies  other  than  DOI  questioned  the 
propriety  of  investing  Federal  funds  in 
other  than  seemed  vehicles.  The  chance 
to  lose  Federal  funds  seemed  to  be 
inapposite  to  the  goals  of  self- 
governance.  After  consultation  with  the 
Office  of  the  Solicitor,  it  was  decided  by 
the  Federal  team  to  allow  limited 
investment  in  secured  transactions.  This 
decision  is  reflected  in  the  regulations  at 
§1000.398. 

Property  Donation 

Several  comments  were  received 
regarding  this  subpart.  The  issues 
centered  aroimd  the  procedures  and 
obligation  of  the  Department  to  transfer 
BIA  and  non-BIA  property  to  Tribes  for 
use  under  an  AFA.  Much  of  the 
Committee's  discussion  concerned  the 
applicability  of  105(f)(2)(A)  of  Pub.  L. 
93-638  to  non-BIA  bureaus.  After 
consideration,  the  Committee  concluded 
that  it  would  not  regulate  this  section. 
Instead,  Tribes  and  the  Department  will 
be  required  to  follow  already  existing 
statutes,  regulations  and  guidance 
issued  by  the  Federal  government. 

Supply  Soiut:es 

Several  comments  were  received 
supporting  the  Tribal  proposal  for 
language  regarding  supply  sources.  The 
Committee  recognizes  that  Tribes  have 
had  difficulties  with  the  General 
Services  Administration  (GSA). 
However,  only  the  GSA  has  the  legal 
authority  over  a  Tribe's/Consortium's 
use  of  Federal  supply  sotures.  To  assist 
Tribes  in  exercising  their  options  with 
regard  to  Federal  supply  soiu-ces,  the 
Committee  agreed  that  the  Department 
should  help  facilitate  discussions 
between  the  GSA  and  a  Tribe/ 
Consortium.  Therefore,  the  Committee 
agreed  to  accept  the  Tribal  language 
with  a  modification  to  the  last  sentence. 
The  last  sentence  to  §  1000.408  now 
reads:  While  implementation  of  this 
provision  is  the  responsibility  of  the 
General  Services  Administration,  the 
Department  shall  assist  the  Tribes/ 
Consortia  to  resolve  any  barriers  to  full 
implementation  that  may  arise  to  the 
fullest  extent  possible. 

Subpart  R — Appeals 

Summary  of  Subpart 

Subpart  R  prescribes  the  process 
Tribes/Consortia  may  use  to  resolve 
disputes  with  the  Department  arising 
before  or  after  execution  of  an  AFA  or 
compact  and  certain  other  disputes 
related  to  self-governance.  This  subpart 
also  describes  the  administrative 
process  for  reviewing  disputes  related  to 
compact  provisions.  This  subpart 
describes  the  process  for  administrative 


appeals  to:  (1)  the  Interior  Board  of 
Indian  Appeals;  (2)  the  Interior  Board  of 
Contract  Appeals;  (3)  the  Assistant 
Secretary  for  the  bureau  responsible  for 
certain  disputed  decisions;  (4)  the 
Secretary  for  reconsideration  of 
decisions  involving  self-governance 
compacts,  and;  (5)  the  bureau  head  for 
certain  pre-award  disputes. 

Subpart  R  indicates  those  decisions 
that  are  not  administratively  appealable 
under  this  subpart  and  makes 
provisions  for  informal  conferences  to 
settle  disputes  before  filing  an  appeal. 
Pre-award  disputes  of  Title  I-eligible 
programs,  functions,  services  and 
activities  may  only  be  filed  with  the 
Interior  Board  of  Indian  Appeals  under 
the  regulations  promulgated  in  25  CFR 
900.150(a)-(h),  900.152-169.  Other  pre- 
award  disputes  of  non-Title  I-eligible 
programs,  functions,  services,  and 
activities  may  be  appealed  through  the 
administrative  route  within  the 
Department  or  directly  to  the  Interior 
Board  of  Indian  Appeals.  With  the 
exception  of  certain  decisions 
concerning  reassumption  for  imminent 
jeopardy,  the  Tribe/Consortium  may 
appeal  post-award  administrative 
decisions  to  the  Interior  Board  of 
Contract  Appeals. 

Subpart  R  does  not  provide  an 
appeals  process  for  disputes  arising 
from  construction  AFAs,  as  these 
procedures  are  foimd  in  subpart  K  of 
these  regulations. 

Comments 

Comments  on  this  subpart  asked  the 
Committee  to  simplify  the  appeals 
process  and  otherwise  refrain  from 
unnecessary  cross-referencing  that  only 
confuses  the  reader  of  the  regulations. 
The  Committee  arranged  the  appeals 
subpart  to  clearly  indicate  areas  of 
dispute  resolution  including  informal 
conferences,  administrative  resolution 
of  both  pre-award  and  post-award 
disputes,  and  matters  that  were  not 
administratively  appealable  under  this 
subpart. 

A  comment  indicated  that  Tribes/ 
Consortia  should  be  able  to  go  to  the 
Interior  Board  of  Indian  Appeals  for 
reassumption  for  imminent  jeopardy. 
The  Committee  agreed  that  the  Tribe/ 
Consortium  may  go  to  the  Interior  Board 
of  Indian  Appeals  for  Title  1 -eligible 
programs;  however.  non-Title  I-eligible 
programs  would  go  before  the  Interior 
Board  of  Contract  Appeals.  The 
Committee  agreed  that  a  Tribe/ 
Consortium  may  choose  to  appeal 
directly  to  the  Interior  Board  of  Indian 
Appeals  on  an  "abuse  of  discretion" 
standard.  The  Tribal  team  had 
advocated  that  this  standard  be  further 
qualified  "as  governed  by  the  applicable 


canons  of  construction  and  the 
mandates  of  Section  403(i)(l)." 
However,  the  Federal  team  did  not  agree 
with  this  further  qualification  of  the 
abuse  of  discretion  of  standard  because 
it  felt  that  canons  of  construction  was  a 
term  of  art  during  litigation  and  was 
inappropriate  as  a  regulatory  parameter. 
The  regulations,  therefore,  do  not  refer 
to  canons  of  construction. 

There  was  some  discussion  of 
whether  the  appropriate  assistant 
secretary  or  the  bureau  head  should  be 
the  final  arbitrator  of  administrative 
appeals.  The  Committee  recognized  that 
conflicts  could  arise  where  it  would  be 
inappropriate  for  the  bureau  to  decide 
an  appeal.  Therefore,  the  regulations 
provide  that  the  bureau  head  would  be 
the  first  line  of  appeal,  unless  the 
decision  being  appealed  was  the 
decision  of  the  biu-eau  head  in  which 
case  the  appeal  would  go  to  the 
appropriate  assistant  secretary.  If  the 
Tribe/Consortium  does  not  receive  a 
favorable  decision  from  the  bureau 
head,  the  appeal  is  automatically  sent 
forward  to  the  appropriate  assistant 
secretary  for  final  decision. 

Subpart  S — Conflicts  of  Interest 

Summary  of  Subpart 

The  conflict  of  interest  regulation 
subpart  applies  only  if  the  AFA  fails  to 
provide  equivalent  protection  against 
conflict  of  interests  to  these  regiilations. 
Section  1000.460  defines  an 
organizational  conflict  of  interest  and 
addresses  only  those  conflicts 
discovered  after  an  AFA  is  signed. 
Section  1000.463  defines  personal 
conflicts  of  interest  and  requires  a 
Tribe/Consortivun  to  have  a  Tribally- 
approved  mechanism  to  ensure  that  no 
officer,  employee,  or  agent  of  the  Tribe/ 
Consortiimi  has  a  financial  or 
employment  interest  that  conflicts  with 
that  of  the  trust  beneficiary. 

Comments 

Several  comments  were  received 
supporting  the  proposed  Tribal  position 
or  questioning  the  need  for  a  section  on 
conflicts  of  interest.  Ultimately,  the 
Department  must  balance  the  Federal- 
Tribal  govemment-to-govemment 
relationship  with  the  Federal  trust 
responsibilities.  In  recognition  of  this 
responsibility,  and  in  an  attempt  to 
minimize  any  intrusion  or  burden  on 
Tribes/Consortia,  the  Committee  agreed 
to  adopt  the  Federal  regulations 
published  in  Pub.  L.  93-638  (25  U.S.C. 
450). 

Comments  suggested  that  it  was 
improper  to  subject  a  Tribe/Consortiiun 
to  conflicts  of  interest  provisions  and 
not  impose  similar  regiUations  on 


Federal  employees.  Federal  employees 
are  subject  to  conflicts  of  interest 
standards  under  5  CFR  2635. 

Some  comments  objected  to  the 
Federal  proposal  because  they  were 
inconsistent  with  the  Federal  policy  on 
self-governance.  While  there  is  a  strong 
Federal  policy  of  self-governance,  it 
does  not  diminish  the  Federal 
government's  trust  responsibility.  The 
standards  adopted  with  this  regulation 
balance  the  Federal  government's  trust 
responsibilities  with  the  policy  of  self- 
governance.  The  organizational  conflicts 
of  interest  apply  only  if  the  AFA  affects 
the  interests  of  allottees,  trust  resources 
or  statutory  obligations  to  a  third  party. 
The  personal  conflicts  of  interest 
regulations  only  apply  to  trust 
programs.  These  provisions  would  only 
apply  in  the  absence  of  a  Tribal  code  or 
AFA  provision  that  adequately  protects 
trust  beneficiaries  from  conflicts  of 
interest.  The  rule  also  acknowledges 
that  Tribal  codes  and  negotiated  AFA 
provisions,  that  are  agreed  to  by  the 
Department,  are  the  preferred  manner  to 
address  conflicts  of  interest.  A  proposal 
was  made  to  replace  §§  1000.462-.464 
with  a  single  question  and  answer  that 
allows  the  Tribe/Consortium  to  have 
some  procedure  in  place  that  will  avoid 
as  is  practicable  possible  conflicts  of 
interest.  This  suggestion  was  not 
accepted  even  though  the  Department 
acknowledges  that  such  regulations  may 
be  difficult  for  some  smaller  tribes  to 
implement.  However,  the  Department 
must  ensure  that  there  is  no  conflict  of 
interest  when  a  Tribe/Consortiiun 
manages  trust  programs  so  that  the 
Secretary's  trust  responsibility  is  not 
compromised. 

Review  Under  Executive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-Tribal  relations  and 
will  not  interfere  with  the  roles,  rights, 
and  responsibilities  of  States. 

Review  Under  Executive  Order  12630 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
"takings"  implications.  "The  rule  does 
not  pertain  to  "takings"  of  private 
property  interests,  nor  does  it  impact 
private  property. 

Review  Under  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  BIA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
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(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  rule  describes  the  process  and 
procedures  for  negotiating  annual 
funding  agreements  with  Indian  Tribes/ 
consortia.  Thus,  the  impact  of  the  rule 
is  confined  to  the  federal  government 
and  the  Indian  tnist  beneficiaries  and 
does  not  impose  a  compliance  burden 
on  the  economy  generally.  No  new 
monies  are  introduced  into  the  stream  of 
commerce  with  this  rulemaking. 
Accordingly,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  from  an  economic 
standpoint,  or  otherwise  creates  any 
inconsistencies  or  budgetary  impacts  to 
any  other  agency  or  federal  program. 
However,  the  Department  submitted  the 
rtUe  for  review  by  the  Office  of 
Management  and  Budget  (OMB)  as  a 
significant  policy  matter  impacting 
federally-recognized  tribes/consortia 
that  participate  in  the  Tribal  Self- 
Governance  Program  administered  by 
BIA. 

Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  PR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  t9  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  (b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 


simplification  and  biuden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  guidelines  issues 
by  the  Attorney  General.  Section  3(c)  of 
Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  the  Interior 
has  determined  that,  to  the  extent 
permitted  by  law,  the  final  rule  meets 
the  relevant  standards  of  Executive 
Order  12988. 

Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
establishes  the  process  and  procedures 
for  negotiating  annual  funding 
agreements  with  Indian  Tribes/ 
consortia.  Indian  tribes  are  not  small 
entities  imder  the  Regulatory  Flexibility 
Act.  Accordingly,  the  Department  of  the 
Interior  has  determined  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA) 

This  final  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposed  rule 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
rule  establishes  the  process  and 
procedures  for  negotiating  annual 
funding  agreements  with  Indian  Tribes/ 
consortia  and  no  new  monies  are  being 
introduced  into  the  stream  of  conunerce. 
The  final  rule  will  not  result  in  a  major 
increase  in  costs  or  prices.  The  effect  of 
this  final  rule  will  be  to  ensure 
consistent  administration  of  the  Tribal 
Self-Governance  Program.  No  increases 
in  costs  for  administration  will  be 
realized  and  no  prices  would  be 
impacted  through  this  administrative 
rulemaking.  The  final  rule  will  not 
result  in  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
companies  to  compete  with  foreign- 


based  companies  in  domestic  and 
export  markets.  The  impact  of  the  final 
rule  will  be  realized  by  Indian  Tribes/ 
Consortia,  and  the  administrative 
process  and  procediu-es  promulgated  in 
the  final  rule  will  not  otherwise  have  a 
significant  impact  on  any  small 
businesses  or  enterprises. 

Review  Under  Executive  Order  13132 — 
Federalism 

The  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  While  this  final 
rule  will  impact  tribal  governments, 
there  is  no  Federalism  impact  on  the 
trust  relationship  or  balance  of  power 
between  the  United  States  goverrunent 
and  the  various  Indian  Tribes/consortia 
affected  by  this  rulemaking.  Therefore, 
in  accordance  with  Executive  Order 
13132,  it  is  determined  that  this  rule 
will  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  Act.  the 
Department  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  This  final  rule 
will  not  result  in  the  expenditure  by  the 
state,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  Department,  however,  determined 
that  because  the  rulemaking  will 
uniquely  affect  tribal  governments  it 
would  follow  Departmental  and 
Administration  protocols  in  consulting 
with  tribal  governments  on  the 
rulemaking.  As  this  final  rule  was  the 
result  of  a  negotiated  rulemaking 
process,  with  both  a  "Tribal  Team"  and 
a  "Federal  Team,"  the  Department 
asserts  that  appropriate  consultation 
was  achieved.  Results  of  the  ongoing 
negotiated  rulemaking  process  were 
periodically  reported  and  discussed  in 
Federal/Tribal  fora  and  these 
consultations  met  the  mandates 
established  by  the  President's  Executive 
Order  13084,  "Consultation  and 


Coordination  with  Indian  Tribal 
Governments."  Tribal  officials  and  the 
effected  tribal  constituency  were  given 
the  opportimity  for  meaningful  and 
timely  input  in  the  development  of  the 
final  rule. 

NEPA  Compliance 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
under  the  National  Envirorunental 
Policy  Act  of  1969. 

Federal  Paperwork  Reduction  Act 

In  accordance  with  44  U.S.C.  3507(d), 
OSG  submitted  the  information 
collection  and  record  keeping 
requirements  of  25  CFR  Part  1000  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
OMB  approved  the  self-governance 
information  collection  and  assigned 
control  number  1076-0143  to  it. 

25  CFR  Part  1000 

Title:  Annual  Funding  Agreements 
Under  the  Tribal  Self-Governance  Act 
Amendments  to  the  Indian  Self- 
Determination  and  Education  Act. 

OMB  Control  Number:  1076-0143. 

Abstract:  The  Department  of  the 
Interior  and  Indian  government 
representatives  negotiated  a  rule  to 
implement  section  407  of  Pub.  L.  103- 
413,  the  Tribal  Self-Governance  Act  of 
1994.  As  required  by  section  407  of  the 
Act,  the  Secretary,  upon  request  of  a 
majority  of  the  self-governance  Tribes, 
initiated  procedures  imder  subchapter 
III  of  Chapter  5  of  Title  5,  U.S.C.  to 
negotiate  and  promulgate  regulations 
that  are  necessary  to  carry  out  title  IV. 
This  rule  will  allow  the  Department  to 
negotiate  annual  funding  agreements 
with  self-governance  Tribes  for 
programs,  services,  functions  and 
activities  conducted  by  the  Department. 
The  Department  developed  this 
negotiated  rulemaking  with  active 
Tribal  participation,  and  it  contains  the 
proposed  information  collection. 

Need  for  and  Use:  The  information 
provided  by  the  Tribes  will  be  used  by 
the  Department  of  the  Interior  for  a 
variety  of  purposes.  The  first  piu-pose 
will  be  to  ensure  that  qualified 
applicants  are  admitted  into  the 
applicant  pool  consistent  with  the 
requirements  of  the  Act.  In  addition, 
Tribes  seeking  grant  assistance  to  meet 
the  planning  requirements  for 
admission  into  tbe  applicant  pool  will 
provide  information  so  that  grants  can 
be  awarded  to  Tribes  meeting  basic 
eligibility  (i.e.  Tribal  resolution 
indicating  that  the  Tribe  wants  to  plan 
for  self-governance  and  has  no  material 
audit  exceptions  for  the  last  three  years). 


Other  documentation  is  required  to 
meet  the  reporting  requirements  as 
called  for  in  Section  405  of  the  Act. 

Respondents:  Tribes  and  Tribal 
Consortia  that  may  be  affected  by  self- 
governance  activities  or  request  funding 
for  projects  or  services. 

Total  Annual  Burden:  Refer  to 
proposed  25  CFR  1000.3  for  a  detailed 
table  of  the  burden  estimates  anticipated 
by  this  rulemaking. 

Comments  were  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper       Eligibility 
performance  of  the  Department  of  the 
Interior,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  OSG's  estimate  of 
the  biuden  of  the  proposed  collection  of 
information; 


Subpart  A — General  Provisions 

Sec. 

1000.1 
1000.2 

Authority. 
Definitions. 

1000.3 
1000.4 

Purpose  and  scope. 
Policy  statement. 

Subpart  B — Selection  of  Additional  Tribes 
for  Participation  In  Tribal  Self-Governance 

Piupose  and  Definitions 

1000.10  What  is  the  purpose  of  this 
subpart? 

1000.11  What  is  the  "applicant  pool"? 

1000.12  What  is  a  "signatory"? 

1000.13  What  is  a  "nonsignatory  Tribe"? 


(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  biu-den  of 
collection  on  the  respondents.  No 
comments  were  received  concerning  the 
information  collection  requirements  of 
this  rule. 

No  comments  were  received  on  the 
information  collection  issues  in  the 
proposed  regulation.  Under  the 
Paperwork  Reduction  Act,  OSG  must 
obtain  OMB  approval  of  all  information 
and  record  keeping  requirements.  No 
person  is  required  to  respond  to  an 
information  collection  request  unless 
tbe  form  or  regulation  requesting  the 
information  has  a  currently  valid  OMB 
control  (clearance)  number.  This 
number  appears  in  25  CFR  1000.3.  To 
obtain  a  copy  of  OSG's  information 
collection  clearance  requests, 
explanatory  information,  and  related 
form,  contact  the  Information  Collection 
Clearance  Officer,  Office  of  Self- 
Governance,  at  (202)  219-0240. 

List  of  Subjects  in  25  CFR  Part  1000 

Grant  programs — Indians.  Indians. 

Dated:  September  5,  2001. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

For  the  reasons  set  out  in  the 
preamble,  the  Depeirtment  of  the  Interior 
adds  a  new  part  1000  in  chapter  VI  of 
title  25  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  1000— ANNUAL  FUNDING 
AGREEMENTS  UNDER  THE  TRIBAL 
SELF-GOVERNMENT  ACT 
AMENDMENTS  TO  THE  INDIAN  SELF- 
DETERMINATION  AND  EDUCATION 
ACT 


1000.14  Who  is  eligible  to  participate  in 
Tribal  self-governance? 

1000.15  How  many  additional  Tribes/ 
Consortia  may  participate  in  self- 
governance  per  year? 

1000.16  What  criteria  must  a  Tribe/ 
Consortium  satisfy  to  be  eligible  for 
admission  to  the  "applicant  pool"? 

1000.17  What  documents  must  a  Tribe/ 
Consortium  submit  to  OSG  to  apply  for 
admission  to  the  applicant  pool? 

1000.18  May  a  Consortium  member  Tribe 
withdraw  from  the  Consortium  and 
become  a  member  of  the  applicant  pool? 

1000.19  What  is  done  during  tne  "planning 
phase"? 

1000.20  What  is  required  in  a  planning 
report? 

1000.21  When  does  a  Tribe/Consortium 
have  a  "material  audit  exception"? 

1000.22  What  are  the  consequences  of 
having  a  material  audit  exception? 

Admission  Into  the  Applicant  Pool 

1000.23  How  is  a  Tribe/Consortium 
admitted  to  the  applicant  pool? 

1000.24  When  does  OSG  accept 
applications  to  become  a  member  of  the 
applicant  pool? 

1000.25  What  are  the  deadlines  for  a  Tribe/ 
Consortium  in  the  applicant  pool  to 
negotiate  a  compact  and  annual  funding 
agreement  (AFA)? 

1000.26  Under  what  circumstances  will  a 
Tribe/Consortium  be  removed  irora  the 
applicant  pool? 

1000.27  How  does  the  Director  select  which 
Tribes  in  the  applicant  pool  become  self- 
governance  Tribes? 

1000.28  What  happens  if  an  application  is 
not  complete? 

1000.29  What  happens  if  a  Tribe/ 
Consortium  is  selected  from  the 
applicant  pool  but  does  not  execute  a 
compact  and  an  AFA  during  the  calendar 
year? 

1000.30  May  a  Tribe/Consortium  be 
selected  to  negotiate  an  AFA  under 
section  403(b)(2)  without  having  or 
negotiating  an  AFA  under  section 
403(b)(1)? 

1000.31  May  a  Tribe/Consortium  be 
selected  to  negotiate  an  AFA  under 
section  403(c)  without  negotiating  an 
AFA  under  section  403(b)(1)  and/or 
section  403(b)(2)? 

Withdrawal  From  a  Consortium  Annual 
Funding  Agreement 

1000.32  What  happens  when  a  Trit)e  wishes 
to  withdraw  from  a  Consortium  annual 
funding  agreement? 
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1000.33  What  amount  of  funding  is  to  be 
removed  from  the  Consortium's  AFA  for 
the  withdrawing  Tribe? 

1000.34  What  happens  if  there  is  a  dispute 
between  the  Consortium  and  the 
withdrawing  Tribe? 

1000.35  When  a  Tribe  withdraws  from  a 
Consortium,  is  the  Secretary  required  to 
award  to  the  withdrawing  Tribe  a 
portion  of  funds  associated  with  a 
construction  project  if  the  withdrawing 
Tribe  so  requests? 

Subpart  C— Section  402(d)  Planning  and 
Negotiation  Grants 

Purpose  and  Types  of  Grants 

1000.40  What  is  the  purpose  of  this 
subpart? 

1000.41  What  types  of  grants  are  available? 

Availability,  Amount,  and  Number  of  Grants 

1000.42  Will  grants  always  be  made 
available  to  meet  the  planning  phase 

-  requirement  as  described  in  section 
402(d)  of  the  Act? 

1000.43  May  a  Tribe/Consortium  use  its 
own  resources  to  meet  its  self- 
governance  planning  and  negotiation 
expenses? 

1000.44  What  happens  if  there  are 
insufficient  funds  to  meet  the  Tribal 
requests  for  planning/negotiation  grants 
in  any  given  year? 

1000.45  How  many  grants  will  the 
Department  make  each  year  and  what 
funding  will  be  available? 

Selection  Criteria 

1000.46  Which  Tribes/Consortia  may  be 
selected  to  receive  a  negotiation  grant? 

1000.47  What  must  a  Tribe/Consortium  do 
to  receive  a  negotiation  grant? 

1000.48  What  must  a  Tribe  do  if  it  does  not 
wish  to  receive  a  negotiatioa  grant? 

Advance  Planning  Grant  Funding 

1000.49  Who  can  apply  for  an  advance 
planning  grant? 

1 000. 50  What  must  a  Tribe/Consorti  um 
seeking  a  plaiming  grant  submit  in  order 
to  meet  the  planning  phase 
requirements? 

1000.51  How  will  Tribes/Consortia  know 
when  and  how  to  apply  for  planning 
grants? 

1000.52  What  criteria  will  the  Director  use 
to  award  advance  planning  grants? 

1000.53  Can  Tribes/Consortia  that  receive 
advance  planning  grants  also  apply  for  a 
negotiation  grant? 

1000.54  How  will  a  Tribe/Consortium  know 
whether  or  not  it  has  been  selected  to 
receive  an  advance  plaiming  grant? 

1000.55  Can  a  Tribe/Consortium  appeal 
within  DOI  the  Director's  decision  not  to 
award  a  grant  under  this  subpart? 

Subpart  D— Other  Financial  Assistance  for 
Planning  and  Negotiations  Grants  for  Non- 
BIA  Programs 

Purpose  and  Eligibility 

1000.60  What  is  the  purpose  of  this 
subpart? 

1000.61  Are  other  fiinds  available  to  self- 
governance  Tribes/Consortia  for 


planning  and  negotiating  with  non-BIA 
bureaus? 

Eligibility  and  Application  Process 

1000.62  Who  can  apply  to  OSG  for  grants 
to  plan  and  negotiate  non-BIA  programs? 

1000.63  Under  what  circumstances  may 
plaiming  and  negotiation  grants  be 
awarded  to  Tribes/Consortia? 

1000.64  How  does  the  Tribe/Consortium, 
know  when  and  how  to  apply  to  OSG  for 
a  planning  and  negotiation  grant? 

1000.65  What  kinds  of  acdvities  do 
planning  and  negotiation  grants  support? 

1000.66  What  must  be  included  in  the 
application? 

1000.67  How  will  the  Director  award 
planning  and  negotiation  grants? 

1000.68  May  non-BIA  bureaus  provide 
technical  assistance  to  a  Tribe/ 
Consortium  in  drafting  its  planning  grant 
application? 

1000.69  How  can  a  Tribe/Consortium 
obtain  comments  or  selection  documents 
received  or  utilized  after  OSG  has  made 
a  decision  on  a  planning  grant 
application? 

1000.70  What  criteria  will  the  Director  use 
to  rank  the  applications  and  how  many 
maximum  points  can  be  awarded  for 
each  criterion? 

1000.71  Can  an  applicant  appeal  a  decision 
not  to  award  a  grant? 

1000.72  Will  OSG  notify  Tribes/Consortia 
and  affected  non-BIA  bureaus  of  the 
results  of  the  selection  process? 

1000.73  Once  a  Tribe/Consortium  has  been 
awarded  a  grant,  may  the  Tribe/ 
Consortium  obtain  information  from  a 
non-BIA  bureau? 

Subpart  E — Annual  Funding  Agreements  for 
Bureau  of  Indian  Affairs  Programs 

1000.80  What  is  the  purpose  of  this 
subpart? 

1000.81  What  is  an  annual  funding 
agreement  (AFA)? 

Contents  and  Scope  of  Annual  Funding 
Agreements  • 

1000.82  What  types  of  provisions  must  be 
included  in  a  BIA  AFA? 

1000.83  Can  additional  provisions  be 
included  in  an  AFA? 

1000.84  Does  a  Tribe/Consortium  have  the 
right  to  include  provisions  of  Title  I  of 
Pub.  L.  93-638  in  an  AFA? 

1000.85  Can  a  Tribe/Consortium  negotiate 
an  AFA  with  a  term  that  exceeds  one 
year? 

Determining  What  Programs  May  Be 
Included  in  an  AFA 

1000.86  What  types  of  programs  may  be 
included  in  an  AFA? 

1000.87  How  does  the  AFA  specify  the 
services  provided,  functions  performed, 
and  responsibilities  assumed  by  the 
Tribe/Consortium  and  those  retained  by 
the  Secretary? 

1000.88  Do  Tribes/Consortia  need 
Secretarial  approval  to  redesign  BIA 
programs  that  the  Tribe/Consortium 
administers  under  an  AFA? 

1000.89  Can  the  terms  and  conditions  in  an 
AFA  be  amended  during  the  year  it  is  in 
effect? 


1000.90  What  happens  if  an  AFA  expires 
before  the  effective  date  of  the  successor 
AFA? 

Determining  AFA  Amounts 

1000.91  What  funds  must  be  transferred  to 
a  Tribe/Consortium  under  an  AFA? 

1000.92  What  funds  may  not  be  included  in 
an  AFA? 

1000.93  May  the  Secretary  place  any 
requirements  on  programs  and  funds  that 
are  otherwise  available  to  Tribes/ 
Consortia  or  Indians  for  which 
appropriations  are  made  to  agencies 
other  than  DOI? 

1000.94  What  are  BIA  residual  funds? 

1000.95  How  is  BIA's  residual  determined? 

1000.96  May  a  Tribe/Consortium  continue 
to  negotiate  an  AFA  pending  an  appeal 
of  residual  functions  and  amounts? 

1000.97  What  is  a  Tribal  share? 

1000.98  How  does  BIA  determine  a  Tribe's/ 
•   Consortium's  share  of  funds  to  be 

included  in  an  AFA? 

1000.99  Can  a  Tribe/Consortium  negotiate  a 
Tribal  share  for  programs  outside  its 
region/agency? 

1000.100  May  a  Tribe/Consortium  obtain 
funding  that  is  distributed  on  a 
discretionary  or  competitive  basis? 

1000.101  Are  all  funds  identified  as  Tribal 
shares  always  paid  to  the  Tribe/ 
Consortium  under  an  AFA? 

1000.102  How  are  savings  that  result  frtjm 
downsizing  allocated? 

1 000. 103  Do  Tribes/Consortia  need 
Secretarial  approval  to  reallocate  funds 
between  programs  that  the  Tribe/ 
Consortium  administers  under  the  AFA? 

1000.104  Can  funding  amounts  negotiated 
in  an  AFA  be  adjusted  during  the  year 
it  is  in  effect? 

Establishing  Self-Governance  Base  Budgets 

1000.105  What  are  self-governance  base 
budgets? 

1000.106  Once  a  Tribe/Consortium 
establishes  a  base  budget,  are  funding 
amounts  renegotiated  each  year? 

1000.107  Must  a  Tribe/Consortium  with  a 
base  budget  or  base  budget-eligible 
program  amounts  negotiated  before 
January  16,  2001  negotiate  new  Tribal 
shares  and  residual  amounts? 

1000.108  How  are  self-governance  base 
budgets  established? 

1000.109  How  are  self-governance  base 
budgets  adjusted? 

Subpart  F— Non-BIA  Annual  Self- 
Governance  Compacts  and  Funding 
Agreements 

Purpose 

1 000. 120  What  is  the  purpose  of  this 
subpart? 

1000.121  What  is  an  annual  funding 
agreement  for  a  non-BIA  program? 

Eligibility 

1000.122  What  non-BIA  programs  are 
eligible  for  inclusion  in  an  AFA? 

1000.123  Are  there  non-BIA  programs  for 
which  the  Secretary  must  negotiate  for 
inclusion  in  an  AFA  subject  to  such 
terms  as  the  parties  may  negotiate? 

1000.124  What  programs  are  included 
under  section  403(b)(2)  of  the  Act? 


1000.125  What  programs  are  included 
under  section  403(c)? 

1000.126  What  does  "special  geographic, 
historical  or  cultural"  mean? 

1000.127  Under  section  403(b)(2),  when 
must  programs  be  awarded  non- 
competitively? 

1000.128  Is  there  a  contracting  preference 
for  programs  of  special  geographic, 
historical,  or  cultural  significance? 

1000.129  Are  there  any  programs  that  may 
not  be  included  in  an  AFA? 

1000.130  Does  a  Tribe/Consortium  need  to 
be  identified  in  an  authorizing  statute  in 
order  for  a  program  or  element  of  a 
program  to  be  included  in  a  non-BIA 
AFA? 

1000.131  Will  Tribes/Consortia  participate 
in  the  Secretary's  determination  of  what 
is  to  be  included  on  the  annual  list  of 
available  programs? 

1000.132  How  will  the  Secretary  consult 
with  Tribes/Consortia  in  developing  the 
list  of  available  programs? 

1000.133  What  else  is  on  the  list  in  addition 
to  eligible  programs? 

1000.134  May  a  bureau  negotiate  with  a 
Tribe/Consortium  for  programs  not 
specifically  included  on  the  annual 
section  405(c)  list? 

1000.135  How  v\ri  11  a  bureau  negotiate  an 
annual  funding  agreement  for  a  program 
of  special  geographic,  historical,  or 
cultural  significance  to  more  than  one 
Tribe? 

1000.136  When  will  this  determination  be 
made? 

Funding 

1000.137  What  funds  are  included  in  an 
AFA? 

1000.138  How  are  indirect  cost  rates 
determined? 

1000.139  Will  the  established  indirect  cost 
rate  always  apply  to  new  AFAs? 

1000.140  How  does  the  Secretary  determine 
the  amount  of  indirect  contract  support 
costs? 

1000.141  Is  there  a  predetermined  cap  or 
limit  on  indirect  cost  rates  or  a  fixed 
formula  for  calculating  indirect  cost 
rates? 

1000.142  Instead  of  the  negotiated  indirect 
cost  rate,  is  it  possible  to  establish  a 
fixed  amount  or  another  negotiated  rate 
for  indirect  costs  where  funds  are 
limited? 

Other  Terms  and  Conditions 

1000.143  May  the  bureaus  negotiate  terms 
to  be  included  in  an  AFA  for  non-Indian 
programs? 

Reallocation,  Duration  and  Amendments 

1000.144  Can  a  Tribe  reallocate  funds  for  a 
non-BIA  non-Indian  program? 

1000.145  Do  Tribes/Consortia  need 
Secretarial  approval  to  reallocate  funds 
between  Title-I  eligible  programs  that  the 
Tribe/Consortium  administers  under  a 
non-BIA  AFA? 

1000.146  Can  a  Tribe/Consortium  negotiate 
an  AFA  with  a  non-BIA  bureau  for 
which  the  performance  period  exceeds 
one  vear? 


1000.147  Can  the  terms  and  conditions  in  a 
non-BIA  AFA  be  amended  during  the 
year  it  is  in  effect? 

1000.148  What  happens  if  an  AFA  expires 
before  the  effective  date  of  the  successor 
AFA? 

Subpart  G — Negotiation  Process  for  Annual 

Funding  Agreements 

Purpose 

1000.160  What  is  the  purpose  of  this 
subpart? 

Negotiating  a  Self-Governance  Compact 

1000.161  What  is  a  self-governance 
compact? 

1000.162  What  is  included  in  a  self- 
governance  compact? 

1000.163  Can  a  Tribe  negotiate  other  terms 
and  conditions  not  contained  in  the 
model  compact? 

1000.164  Can  a  Tribe/Consortium  have  an 
AFA  without  entering  into  a  compact? 

1000.165  Are  provisions  in  compacts 
negotiated  before  January  16,  2001, 
effective  after  implementation? 

Negotiation  of  Initial  Annual  Funding 
Agreements 

1000.166  What  are  the  phases  of  the 
negotiation  process? 

1000.167  Who  may  initiate  the  information 
phase? 

1000.168  Is  it  mandatory  to  go  through  the 
information  phase  before  initiating  the 
negotiation  phase? 

1000.169  How  does  a  Tribe/Consortium 
initiate  the  information  phase? 

1 000. 1 70  What  is  the  letter  of  interest? 

1000.171  When  should  a  Tribe/Consortium 
submit  a  letter  of  interest? 

1000.172  What  steps  does  the  bureau  take 
after  a  letter  of  interest  is  submitted  by 
a  Tribe/Consortium? 

1000.173  How  does  a  newly  selected  Tribe/ 
Consortium  initiate  the  negotiation 
phase? 

1000.174  How  and  when  does  the  bureau 
respond  to  a  request  to  negotiate? 

1 000. 1 75  What  is  the  process  for 
conducting  the  negotiation  phase? 

1000.176  What  issues  must  the  bureau  and 
the  Tribe/Consortium  address  at 
negotiation  meetings? 

1000.177  What  happens  when  the  AFA  is 
signed? 

1 000. 1 78  When  does  the  AFA  become 
effective? 

1000.179  What  happens  if  the  Tribe/ 
Consortium  and  bureau  negotiators  fail 
to  reach  an  agreement? 

Negotiation  Process  for  Successor  Annual 
Funding  Agreements 

1000.180  What  is  a  successor  AFA? 

1000.181  How  does  the  Tribe/Consortium 
initiate  the  negotiation  of  a  successor 
AFA? 

1000.182  What  is  the  process  for 
negotiating  a  successor  AF.^? 

Subpart  H — Limitation  and/or  Reduction  of 
Services,  Contracts,  and  Funds 

1 000. 1 90  What  is  the  purpose  of  this 
subpart? 

1000.191  To  whom  does  this  subpart  apply? 


1000.192  What  services,  contracts,  or  funds 
are  protected  under  section  406(a)? 

1000.193  Who  may  raise  the  issue  of 
lintitation  or  reduction  of  services, 
contracts,  or  funding? 

1000.194  When  must  BIA  raise  the  issue  of 
limitation  or  reduction  of  services, 
contracts,  or  funding? 

1000.195  When  must  an  affected  Tribe/ 
Consortium  or  Tribal  organization  raise 
the  issue  of  a  limitation  or  reduction  of 
services,  contracts,  or  funding  for  which 
it  is  eligible? 

1000.196  What  must  be  included  in  a 
finding  by  BIA  or  in  a  claim  by  or  an 
affected  Tribe/Consortium  or  Tribal 
organization  regarding  the  issue  of  a 
limitation  or  reduction  of  services? 

1000.197  How  will  BIA  resolve  a  claim? 

1000.198  How  must  a  limitation  or 
reduction  in  services,  contracts,  or  funds 
be  remedied? 

Subpart  i — Public  Consultation  Process 

1000.210  When  does  a  non-BIA  bureau  use 
a  public  consultation  process  related  to 
the  negotiation  of  an  AFA? 

1000.21 1  Will  the  bureau  contact  the  Tribe/ 
Consortium  before  initiating  public 
consultation  process  for  a  nen-BLA  AFA 
under  negotiation? 

1000.212  What  is  the  role  of  the  Tribe/ 
Consortium  when  a  bureau  initiates  a 
public  meeting? 

1000.213  What  should  the  bureau  do  if  it  is 
invited  to  attend  a  meeting  with  respect 
to  the  Tribe's/Consortium's  proposed 
AFA? 

1000.214  Will  the  bureau  and  the  Tribe/ 
Consortium  share  information 
concerning  inquiries  about  the  Tribes/ 
Consortia  and  the  AFA? 

Subpart  J — Waiver  of  Regulations 

1000.220  What  regulations  apply  to  self- 
governance  Tribes? 

1000.221  Can  the  Secretary  grant  a  waiver 
of  regulations  to  a  Tribe/Consortium? 

1000.222  How  does  a  Tribe/Consortium 
obtain  a  waiver? 

1000.223  When  can  a  Tribe/Consortium 
request  a  waiver  of  a  regulation? 

1000.224  How  can  a  Tribe/Consortium 
expedite  the  review  of  a  regulation 
waiver  request? 

1000.225  Are  meetings  or  discussions 
mandatory? 

1000.226  On  what  basis  may  the  Secretary 
deny  a  waiver  request? 

1000.227  What  happens  if  the  Secretary 
denies  the  waiver  request? 

1000.228  What  are  examples  of  waivers 
prohibited  by  law? 

1000.229  May  a  Tribe/Consortium  propose 
a  substitute  for  a  regulation  it  wishes  to 
be  waived? 

1000.230  How  is  a  waiver  approval 
documented  for  the  record? 

1000.231  How  does  a  Tribe/Consortium 
request  a  reconsideration  of  the 
Secretary's  denial  of  a  waiver? 

1000.232  When  must  DOI  respond  to  a 
request  for  reconsideration? 
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Subpart  K— Construction 

1000.240  What  construction  programs 
included  in  an  AFA  are  subject  to  this 
subpart? 

1000.241  Does  this  subpart  create  an  agency 
relationship? 

1000.242  What  provisions  relating  to  a 
construction  program  may  be  included 
in  an  AFA? 

1000.243  What  special  provisions  must  be 
included  in  an  AFA  that  contains  a 
construction  program? 

1000.244  May  the  Secretary  suspend 
construction  activities  under  an  AFA? 

1000.245  May  a  Tribe/Consortiimi  continue 
work  with  construction  funds  remaining 
in  an  AFA  at  the  end  of  the  funding 
year? 

1000.246  Must  an  AFA  that  contains  a 
construction  project  or  activity 
incorporate  provisions  of  Federal 
construction  standards? 

1000.247  May  the  Secretary  require  design 
provisions  and  other  terms  and 
conditions  for  construction  programs  or 
activities  included  in  an  AFA  under 
section  403(c)  of  the  Act? 

1000.248  What  is  the  Tribe's/Consortium's 
role  in  a  construction  program  included 
in  an  AFA? 

1000.249  What  is  the  Secretary's  role  in  a 
construction  program  in  an  AFA? 

1000.250  How  are  property  and  funding 
returned  if  there  is  a  reassumption  for 
substantial  failure  to  carry  out  an  AFA? 

1000.251  What  happens  when  a  Tribe/ 
Consortium  is  suspended  for  substantial 
failure  to  carry  out  the  terms  of  an  AFA 
without  good  cause  and  does  not  correct 
the  failure  during  the  suspension? 

1000.252  Do  all  provisions  of  other  subparts 
apply  to  construction  portions  of  AFAs? 

1000.253  When  a  Tribe  withdraws  from  a 
Consortium,  is  the  Secretary  required  to 
award  to  the  withdrawing  Tribe  a 
portion  of  funds  associated  with  a 
construction  project  if  the  withdrawing 
Tribe  so  requests? 

1000.254  May  a  Tribe/Consortium 
reallocate  funds  from  a  construction 
program  to  a  non-construction  program? 

1000.255  May  a  Tribe/Consortium 
reallocate  funds  among  construction 
programs? 

1000.256  Must  the  Secretary  retain  project 
funds  to  ensure  proper  health  and  safety 
standards  in  construction  projects? 

Subpart  L— federal  Tort  Claims 

1000.270  What  does  this  subpart  cover? 

1000.271  What  other  statutes  and 
regulations  apply  to  FTCA  coverage? 

1000.272  Do  Tribes/Consortia  need  to  be 
aware  of  areas  which  FTCA  does  not 
cover? 

1000.273  Is  there  a  deadline  for  filing  FTCA 
claims? 

1000.274  How  long  does  the  Federal 
government  have  to  process  a  FTCA 
claim  after  the  claim  is  received  by  the 
Federal  agency,  before  a  lawsuit  may  be 
filed? 

1000.275  Is  it  necessary  for  a  self- 
governance  AFA  to  include  any  clauses 
about  FTCA  coverage? 


1000.276  Does  FTCA  apply  to  a  self- 
governance  AFA  if  FTCA  is  not 
referenced  in  the  AFA? 

1000.277  To  what  extent  shall  the  Tribe/ 
Consortium  cooperate  with  the  Federal 
government  in  connection  with  tort 
claims  arising  out  of  the  Tribes/ 
Consortium's  performance? 

1000.278  Does  this  coverage  extend  to 
subcontractors  of  self-governance  AFAs? 

1000.279  Is  FTCA  the  exclusive  remedy  for 
a  tort  claim,  including  a  claim 
concerning  personal  injury  or  death, 
resulting  from  the  performance  of  a  self- 
governance  AFA? 

1000.280  What  employees  are  covered  by 
FTCA  for  medical-related  claims? 

1000.281  Does  FTCA  cover  employees  of 
the  Tribe/Consortium  who  are  paid  by 
the  Tribe/Consortium  from  funds  other 
than  those  provided  through  the  self- 
governance  AFA? 

1000.282  May  persons  who  are  not  Indians 
or  Alaska  Natives  assert  claims  under 
FTCA? 

1000.283  If  the  Tribe/Consortium  or  the 
Tribe's/Consortium's  employee  receives 
a  summons  and/or  complaint  alleging  a 
tort  covered  by  FTCA,  what  should  a 
Tribe/Consortium  do? 

Subpart  IM— Reassumption 

1000.300  What  is  the  purpose  of  this 
subpart? 

1000.301  When  may  the  Secretary  reassume 
a  Federal  program  operated  by  a  Tribe/ 
Consortium  under  an  AFA? 

1000.302  What  is  "imminent  jeopardy"  to  a 
trust  asset? 

1000.303  What  is  imminent  jeopardy  to 
natural  resources? 

1000.304  What  is  imminent  jeopardy  to 
public  health  and  safety? 

1000.305  In  an  imminent  jeopardy 
situation,  what  must  the  Secretary  do? 

1000.306  Must  the  Secretary  always 
reassume  a  program,  upon  a  finding  of 
imminent  jeopardy? 

1000.307  What  happens  if  the  Secretary's 
designated  representative  determines 
that  the  Tribe/Consortium  cannot 
mitigate  the  conditions  within  60  days? 

1000.308  What  will  the  notice  of 
reassumption  include? 

1000.309  How  much  time  will  a  Tribe/ 
Consortium  have  to  respond  to  a  notice 
of  imminent  jeopardy? 

1000.310  What  information  must  the 
Tribe's/Consortium's  response  contain? 

1000.311  How  will  the  Secretary  reply  to 
the  Tribe's/Consortium's  response? 

1000.312  What  happens  if  the  Secretary 
accepts  the  Tribe's/Consortium's 
proposed  measures? 

1000.313  What  happens  if  the  Secretary 
does  not  accept  the  Tribe's/Consortium's 
proposed  measures? 

1000.314  What  must  a  Tribe/Consortium  do 
when  a  program  is  reassumed? 

1000.315  When  must  the  Tribe/Consortium 
retiuTi  funds  to  the  Department? 

1000.316  May  the  Tribe/Consortium  be 
reimbursed  for  actual  and  reasonable 
"wind  up  costs"  incurred  after  the 
effective  date  of  retrocession? 


1000.317  Is  a  Tribe's/Consortium's  general 
right  to  negotiate  an  AFA  adversely 
affected  by  a  reassumption  action? 

1000.318  When  will  the  Secretary  return 
management  of  a  reassumed  program? 

Subpart  N — Retrocession 

1000.330  What  is  the  purpose  of  this 
subpart? 

1000.331  Is  a  decision  by  a  Tribe/ 
Consortium  not  to  include  a  program  in 
a  successor  agreement  considered  a 
retrocession? 

1000.332  Who  may  retrocede  a  program  in 
an  AFA? 

1000.333  How  does  a  Tribe/Consortium 
retrpcede  a  program? 

1000.334  When  will  the  retrocession 
become  effective? 

1000.335  How  will  retrocession  affect  the 
Tribe's/Consortium's  existing  and  future 
AFAs? 

1000.336  Does  the  Tribe/Consortium  have 
to  return  funds  used  in  the  operation  of 
a  retroceded  program? 

1000.337  Does  the  Tribe/Consortium  have 
to  return  property  used  in  the  operation 
of  a  retroceded  program? 

1000.338  What  happens  to  a  Tribe's/ 
Consortium's  mature  contractor  status  if 
it  has  retroceded  a  program  that  is  also 
available  for  self-determination 
contracting? 

1000.339  How  does  retrocession  arffect  a 
bureau's  operation  of  the  retroceded 
program? 

Subpart  O— Trust  Evaluation  Review 

1000.350  What  is  the  purpose  of  this 
subpart? 

1000.351  Does  the  Tribal  Self-Governance 
Act  of  1994  alter  the  tnist  responsibility 
of  the  United  States  to  Indian  Tribes  and 
individuals  under  self-governance? 

1000.352  What  are  "trust  resources"  for  the 
purposes  of  the  trust  evaluation  process? 

1000.353  What  are  "trust  functions"  for  the 
purposes  of  the  trust  evaluation  process? 

Annual  Trust  Evaluations 

1000.354  What  is  a  trust  evaluation? 

1000.355  How  are  trust  evaluations 
conducted? 

1000.356  May  the  trust  evaluation  process 
be  used  for  additional  reviews? 

1000.357  May  the  parties  negotiate 
standards  of  review  for  purposes  of  the 
trust  evaluation? 

1000.358  Can  an  initial  review  of  the  status 
of  the  trust  asset  be  conducted? 

1000.359  What  are  the  responsibilities  of 
the  Secretary's  designated 
representative(s)  after  the  annual  trust 
evaluation? 

1000.360  Is  the  trust  evaluation  standard  or 
process  different  when  the  trust  asset  is 
held  in  trust  for  an  individual  Indian  or 
Indian  allottee? 

1000.361  Will  the  annual  review  include  a 
review  of  the  Secretary's  residual  trust 
functions? 

1000.362  What  are  the  consequences  of  a 
finding  of  imminent  jeopardy  in  the 
annua]  trust  evaluation? 

1000.363  What  if  the  trust  evaluation 
reveals  problems  that  do  not  rise  to  the 
level  of  imminent  jeopardy? 


1000.364  Who  is  responsible  for  corrective 
action? 

1000.365  What  are  the  requirements  of  the 
review  team  report? 

1000.366  Can  the  Department  conduct  more 
than  one  trust  evaluation  per  Tribe  per 
year? 

1000.367  Will  the  Department  evaluate  a 
Tribe's/Consortium's  performance  of 
non-trust  related  programs? 

Subpart  P — Reports 

1000.380  What  is  the  purpose  of  this 
subpart? 

1000.381  How  is  information  about  self- 
governance  developed  and  reported? 

1000.382  What  may  the  Tribe's/ 
Consortium's  annual  report  on  self- 
governance  address? 

Subpart  Q — Miscellaneous  Provisions 

1000.390  How  can  a  Tribe/Consortium  hire 
a  Federal  employee  to  help  implement 
an  AFA? 

1000.391  Can  a  Tribe/Consortium  employee 
be  detailed  to  a  Federal  service  position? 

1000.392  How  does  the  Freedom  of 
Information  Act  apply? 

1000.393  How  does  the  Privacy  Act  apply? 

1000.394  What  audit  requirements  must  a 
self-governance  Tribe/Consortium 
follow? 

1000.395  Do  OMB  circulars  and  revisions 
apply  to  self-governance  funding 
agreements? 

1000.396  Does  a  Tribe/Consortium  have 
additional  ongoing  requirements  to 
maintain  minimum  standards  for  Tribe/ 
Consortium  management  systems? 

1000.397  Are  there  any  restrictions  on  how 
AFA  funds  may  be  spent? 

1000.398  May  a  Tribe/Consortium  invest 
funds  received  under  a  self-governance 
agreement? 

1000.399  How  may  interest  or  investment 
income  that  accrues  on  AFAs  be  used? 

1000.400  Can  a  Tribe/Consortium  retain 
savings  from  programs? 

1000.401  Can  a  "Tribe/Consortium  carry 
over  funds  not  spent  during  the  term  of 
the  AFA? 

1000.402  After  a  non-BIA  AFA  has  been 
executed  and  the  funds  transferred  to  a 
Tribe/Consortium,  can  a  bureau  request 
the  return  of  funds? 

1000.403  How  can  a  person  or  group  appeal 
a  decision  or  contest  an  action  related  to 
a  program  operated  by  a  Tribe/ 
Consortium  under  an  AFA? 

1000.404  Must  self-governance  Tribes/ 
Consortia  comply  with  the  Secretarial 
approval  requirements  of  25  U.S.C.  81, 
82a,  and  476  regarding  professional  and 
attorney  contracts? 

1000.405  Are  AFA  funds  non-Federal  funds 
for  the  purpose  of  meeting  matching 
requirements? 

1000.406  Does  Indian  preference  apply  to 
services,  activities,  programs  and 
functions  performed  under  a  self- 
governance  AFA? 

1000.407  Do  the  wage  and  labor  standards 
in  the  Davis-Bacon  Act  apply  to  Tribes 
and  Tribal  Consortia? 


Supply  Sources 

1000.408  Can  a  Tribe/Consortium  use 
Federal  supply  sources  in  the 
performance  of  an  AFA? 

Prompt  Payment  Act 

1000.409  Does  the  Prompt  Payment  Act  (31 
U.S.C.  3901)  apply  to  a  non-BIA,  non- 
Indian  program  AFA? 

Subpart  R — Appeals 

1000.420  What  does  "Title-I  eligible 
programs"  mean  in  this  subpart? 

1000.421  What  is  the  piupose  of  this 
subpart? 

1000.422  How  must  disputes  be  handled? 

1000.423  Are  there  any  decisions  that  are 
not  administratively  appealable  under 
this  subpart? 

1000.424  Does  a  Tribe/Consortium  have  a 
right  to  an  informal  conference  to  resolve 
any  disputes? 

1000.425  How  does  a  Tribe/Consortium 
request  an  informal  conference? 

1000.426  How  is  an  informal  conference 
held? 

1000.427  What  happens  after  the  informal 
conference? 

1000.428  How  may  a  Tribe/Consortium 
appeal  a  decision  made  after  the  AFA  or 
compact  or  amendment  to  an  AFA  or 
compact  has  been  signed? 

1000.429  What  statutes  and  regulations 
govern  resolution  of  disputes  concerning 
signed  AFAs  or  compacts  that  are 
appealed  to  IBCA? 

1000.430  To  whom  are  appeals  directed 
regarding  reassumption  for  imminent 
jeopardy? 

1000.431  Does  the  Equal  Access  to  Justice 
Act  (EAJA)  apply  to  appeals  under  this 
subpart? 

1000.432  To  whom  may  a  Tribe  appeal  a 
decision  made  before  the  AFA  or  an 
amendment  to  the  AFA  or  compact  is 
signed? 

1000.433  When  and  how  must  a  Tribe/ 
Consortium  appeal  an  adverse  pre-award 
decision? 

1000.434  When  must  the  bureau  head  (or 
appropriate  Assistant  Secretary)  issue  a 
final  decision  in  the  pre-award  appeal? 

1000.435  When  and  how  will  the  Assistant 
Secretary  respond  to  an  appeal  by  a 
Tribe/Consortium? 

1000.436  How  may  a  Tribe/Consortium 
seek  reconsideration  of  the  Secretary's 
decision  involving  a  self-governance 
compact? 

1000.437  When  will  the  Secretary  respond 
to  a  request  for  reconsideration  of  a 
decision  involving  a  self-governance 
compact? 

1000.438  May  Tribes/Consortia  appeal 
Department  decisions  to  a  Federal  court? 

Subpart  S — Conflicts  of  Interest 

1000.460  What  is  an  organizational  conflict 
of  interest? 

1000.461  What  must  a  Tribe/Consortium  do 
if  an  organizational  conflict  of  interest 
arises  under  an  AFA? 

1000.462  When  must  a  Tribe/Consortium 
regulate  its  employees  or  subcontractors 
to  avoid  a  personal  conflict  of  interest? 

1000.463  What  types  of  personal  conflicts 
of  interest  involving  Tribal  officers, 


employees  or  subcontractors  would  have 
to  be  regulated  by  a  Tribe/Consortium? 

1000.464  What  personal  conflicts  of  interest 
must  the  standards  of  conduct  regulate? 

1000.465  May  a  Tribe/Consortium  negotiate 
AFA  provisions  on  conflicts  of  interest  to 
take  the  place  of  this  subpart? 

Appendix  A — to  Part  1000 — Model. Compact 
of  Self-Governance  Between  the  Tribe  and 
the  Department  of  the  Interior 

Authority:  25  U.S.C.  458aa-gg. 
Subpart  A — General  Provisions 

§1000.1     Authority. 

This  part  is  prepared  and  issued  by 
the  Secretary  of  the  Interior  under  the 
negotiated  rulemaking  procedures  in  5 
U.S.C.  565. 

$1000^    Definitions. 

403(c)  Program  means  a  non-BIA 
program  eligible  imder  section  403(c)  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975,  as 
amended,  25  U.S.C.  450  et  seq.  and, 
specifically,  a  program,  function, 
service,  or  activity  that  is  of  special 
geographic,  historical  or  cultural 
significance  to  a  self-governance  Tribe/ 
Consortium.  These  programs  may  be 
referred  to,  also,  as  "nexus"  programs. 

Act  means  the  Tribal  Self-Governance 
Act,  Title  IV  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975,  Pub.  L.  93-638, 
as  added  by  Pub.  L.  103-413,  amended 
by  Pub.  L.  104-109,  as  amended. 

Applicant  pool  means  Tribes/ 
Consortia  that  the  Director  of  the  Office 
of  Self-Governance  has  determined  are 
eligible  to  participate  in  self-governance 
in  accordance  with  §  1000.16  of  these 
regulations. 

BLA  meems  the  Bureau  of  Indian 
Affairs  of  the  Department  of  the  Interior. 

BLA  Program  means  any  program, 
service,  function,  or  activity,  or  portion 
thereof,  that  is  performed  or 
administered  by  the  Department 
through  the  Bureau  of  Indian  Affairs. 

Bureau  means  a  bureau  or  office  of  the 
Department  of  the  Interior. 

Compact  means  an  executed 
document  that  affirms  the  govemment- 
to-govemment  relationship  between  a 
self-governance  Tribe  and  the  United 
States.  The  compact  differs  from  an 
annual  funding  agreement  (AFA)  in  that 
parts  of  the  compact  apply  to  all 
bureaus  within  the  Department  of  the 
Interior  rather  than  a  single  bureau. 

Consortium  means  an  organization  of 
Indian  Tribes  that  is  authorized  by  those 
Tribes  to  participate  in  self-governance 
imder  this  part  and  is  responsible  for 
negotiating,  executing,  and 
implementing  annual  funding 
agreements  and  compacts. 

Construction  management  services 
(CMS)  means  activities  limited  to 
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administrative  support  services, 
coordination,  oversight  of  engineers  and 
construction  activities.  CMS  services 
include  services  that  precede  project 
design:  all  project  design  and  actual 
construction  activities  are  subject  to 
Subpart  K  of  these  regulations  whether 
performed  by  a  Tribe  subcontractor,  or 
consultant. 

r>oys  means  calendar  days,  except 
where  the  last  day  of  any  time  period 
specified  in  this  part  falls  on  a  Satiirday, 
Simday,  or  a  Federal  holiday,  the  period 
must  carry  over  to  the  next  business  day 
unless  otherwise  prohibited  by  law. 

Director  means  the  Director  of  the 
Office  of  Self-Governance  (OSG). 

DOI  or  Department  means  the 
Department  of  the  Interior. 

Funding  year  means  either  fiscal  or 
calendar  year. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  Tribe. 

Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  nation  or  other 
organized  group  or  community, 
including  pueblos,  rancherias,  colonies 
and  any  Alaska  Native  village,  or 
regional  or  village  corporations  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act, 
that  is  recognized  as  eligible  for  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 

Indirect  cost  rates  means  the  rate(s) 
arrived  at  through  negotiation  between 
an  Indian  Tribe/Consortium  and  the 
appropriate  Federal  agency. 

Indirect  costs  means  costs  incurred 
for  a  conunon  or  joint  purpose 
benefitting  more  than  one  program  and 
that  are  not  readily  assignable  to 
individual  programs. 

Nexus  Program  means  a  403(c) 
Program  as  defined  in  this  section. 

Non-BIA  Bureau  means  any  bureau  or 
office  within  the  Department  of  the 
Interior  other  than  the  Bureau  of  Indian 
Affairs. 

Non-BIA  programs  means  those 
programs  administered  by  bureaus  or 
offices  other  than  the  Bureau  of  Indian 
Affairs  within  the  Department  of  the 
Interior. 

Office  of  Self-Governance  (OSG) 
means  the  office  within  the  Office  of  the 
Assistant  Secretary-Indian  Affairs 
responsible  for  the  implementation  and 
development  of  the  Tribal  Self- 
Governance  Program. 

Program  means  any  program,  service, 
function,  or  activity,  or  portions  of 
programs  administered  by  a  bureau 
within  the  Department  of  the  Interior. 

Pub.  L.  93-638  means  sections  1-9 
and  Tide  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975,  as  eunended. 


Reassumption  means  that  the 
Secretary  reassumes  control  or 
operation  of  a  program  under  §  1000.300 
et  seq. 

Retained  Tribal  shares  means  those 
funds  that  were  available  as  a  Tribal 
share  but  under  the  AFA  were  left  with 
BLA  to  administer. 

Retrocession  means  the  volimtary 
return  by  a  Tribe/Consortium  to  a 
bureau  of  a  program  operated  under  an 
AFA  before  the  agreement  expires. 

Secretary  means  the  Secretary  of  the 
Interior  (DOI)  or  his  or  her  designee 
authorized  to  act  on  the  behalf  of  the 
Secretary  as  to  the  matter  at  hand. 

Self-governance  Tribe/Consortium 
means  a  Tribe  or  Consortium  that 
participates  in  permanent  self- 
governance  through  application  and 
selection  from  the  applicant  pool  or  has 
participated  in  the  Tribal  self- 
governance  demonstration  project.  May 
also  be  referred  to  as  "participating 
Tribe/Consortium." 

Successor  AFA  means  a  funding 
agreement  negotiated  after  a  Tribe's/ 
Consortium's  initial  agreement  with  a 
bureau  for  continuing  to  perform  a 
particular  program.  The  parties  to  the 
AFA  should  generally  use  the  {erms  of 
the  existing  AFA  to  expedite  and 
simplify  the  exchange  of  information 
and  the  negotiation  process. 

Tribal  share  means  the  amount 
determined  for  that  Tribe/Consortiiun 
for  a  particular  program  at  BLA  region, 
agency,  and  central  office  levels  under 
sec.  403(g)(3)  and  405(d)  of  the  Act. 

§  1 000.3    Purpose  and  scope. 

(a)  General.  This  part  codifies  uniform 
and  consistent  rules  for  the  Department 
of  the  Interior  (DOI)  in  implementing 
Tide  IV  of  the  Indian  Self-Deterraination 
and  Education  Assistance  Act  (ISDEA) 
Public  Law  93-638,  25  U.S.C.  450  et 
seq.,  as  amended  by  Title  11  of  Pub.  L. 
103^13,  die  Tribal  Self-Governance  Act 
of  1994  (108  Stat.  4250,  October  25, 
1994). 

(b)  Information  Collection.  The 
information  provided  by  the  Tribes  will 
be  used  by  the  Department  for  a  variety 
of  purposes.  The  first  purpose  will  be  to 
ensure  that  qualified  applicants  are 
admitted  into  the  applicant  pool 
consistent  with  the  requirements  of  the 
Act.  In  addition.  Tribes  seeking  grant 
assistance  to  meet  the  planning 
requirements  for  admission  into  the 
applicant  pool,  will  provide  information 
so  that  grants  can  be  awarded  to  Tribes 
meeting  basic  eligibility  [i.e.  Tribal 
resolution  indicating  that  the  Tribe 
wants  to  plan  for  Self-Governance  and 
has  no  material  audit  exceptions  for  the 
last  three  years  of  audits).  There  is  no 
confidential  information  being  solicited 


and  confidentiality  is  not  extended 
under  the  law.  Other  documentation  is 
required  to  meet  the  reporting 
requirements  as  called  for  in  section  405 
of  the  Act.  The  information  being 
provided  by  the  Tribes  is  required  to 
obtain  a  benefit,  however,  no  person  is 
required  to  respond  to  an  information 
collection  request  unless  the  form  or 
regulation  requesting  the  information 
has  a  ciurendy  valid  OMB  control 
(clearance)  number.  Comments  were 
solicited  from  the  Tribes  and  the  general 
public  with  respect  to  this  collection. 
No  adverse  comments  were  received. 
The  information  collection  has  been 
cleared  by  OMB.  The  number  is  OMB 
control  #1076-0143.  The  approval 
expires  on  April  30,  2003. 

§  1 000.4    Policy  statement 

(a)  Congressional  findings.  In  the 
Tribal  Self-Governance  Act  of  1994,  the 
Congress  found  that: 

(1)  The  Tribal  right  of  self-governance 
flows  from  the  inherent  sovereignty  of 
Indian  Tribes  and  nations; 

(2)  The  United  States  recognizes  a 
special  govemment-to-govemment 
relationship  with  Indian  Tribes, 
including  the  right  of  the  Tribes  to  self- 
governance,  as  reflected  in  the 
Constitution,  treaties.  Federal  statues, 
and  the  course  of  dealings  of  the  United 
States  with  Indian  Tribes; 

(3)  Although  progress  had  been  made, 
the  Federal  bureaucracy,  with  its 
centralized  rules  and  regulations,  had 
eroded  Tribal  self-governance  and 
dominated  Tribal  affairs; 

(4)  The  Tribal  Self-Governance 
Demonstration  Project  was  designed  to 
improve  and  perpetuate  the 
govemment-to-govemment  relationship 
between  Indian  Tribes  and  the  United 
States  and  to  strengthen  Tribal  control 
over  Federal  funding  and  program 
management;  and 

(5)  Congress  has  reviewed  the  results 
of  the  Tribal  Self-Govemance 
demonstration  project  and  finds  that: 

(i)  Transferring  control  over  funding 
and  decision  maldng  to  Tribal 
governments,  upon  Tribal  request,  for 
Federal  programs  is  an  effective  way  to 
implement  the  Federal  policy  of 
govemment-to-govemment  relations 
with  Indian  Tribes;  and 

(ii)  Transferring  control  over  funding 
and  decision  making  to  Tribal 
governments,  upon  request,  for  Federal 
programs  strengthens  the  Federal  policy 
of  Indian  self-determination. 

(b)  Congressional  declaration  of 
policy.  It  is  the  policy  of  the  Tribal  Self- 
Govemance  Act  to  permanently 
establish  and  implement  self- 
governance: 


(1)  To  enable  the  United  States  to 
maintain  and  improve  its  unique  and 
continuing  relationship  with,  and 
responsibility  to,  Indian  Tribes; 

(2)  To  permit  each  Tribe  to  cboose  the 
extent  of  its  participation  in  self- 
governance; 

(3)  To  coexist  with  the  provisions  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  relating  to  the 
provision  of  Indian  services  by 
designated  Federal  agencies; 

(4)  To  ensure  the  continuation  of  the 
trust  responsibility  of  the  United  States 
to  Indian  Tribes  and  Indian  individuals; 

(5)  To  permit  an  orderly  transition 
from  Federal  domination  of  programs 
and  services  to  provide  Indian  Tribes 
with  meaningful  authority  to  plan, 
conduct,  redesign,  and  administer 
programs,  services,  functions,  amd 
activities  that  meet  the  needs  of  the 
individual  Tribal  communities;  and 

(6)  To  provide  for  an  orderly 
transition  through  a  planned  and 
measurable  parallel  reduction  in  the 
Federal  bureaucracy. 

(c)  Secretarial  self-governance 
policies.  (1)  It  is  the  policy  of  the 
Secretary  to  fully  support  and 
implement  the  foregoing  policies  to  the 
full  extent  of  the  Secretary's  authority. 

(2)  It  is  the  policy  of  the  Secretary  to 
recognize  and  respect  the  unique 
govemment-to-govemment  relationship 
between  Tribes,  as  sovereign 
governments,  and  the  United  States. 

(3)  It  is  the  policy  of  the  Secretary  to 
have  all  bureaus  of  the  Department  work 
cooperatively  and  pro-actively  with 
Tribes  and  Tribal  Consortia  on  a 
govemment-to-govemment  basis  within 
the  framework  of  the  Act  and  any  other 
applicable  provision  of  law,  so  as  to 
make  the  ideals  of  self-determination 
and  self-govememce  a  reality. 

(4)  It  is  the  policy  of  the  Secretary  to 
have  all  bureaus  of  the  Department 
actively  share  information  with  Tribes 
and  Tribal  Consortia  to  encourage 
Tribes  and  Tribal  Consortia  to  become 
knowledgeable  about  the  Department's 
programs  and  the  opportimities  to 
include  them  in  an  annual  funding 
agreement. 

(5)  It  is  the  policy  of  the  Secretary  that 
all  bureaus  of  the  Department  will 
negotiate  in  good  faith,  interpret  each 
applicable  Federal  law  and  regulation  in 
a  manner  that  will  facilitate  the 
inclusion  of  programs  in  each  annual 
funding  agreement  authorized,  and 
enter  into  such  annual  funding 
agreements  under  Tide  FV,  whenever 
possible. 

(6)  It  is  the  policy  of  the  Secretary  to 
afford  Tribes  and  Tribal  Consortia  the 
maximum  flexibility  and  discretion 
necessary  to  meet  the  needs  of  their 


communities  consistent  with  their 
diverse  demographic,  geographic, 
economic,  cultural,  health,  social, 
religious,  and  institutional  needs.  These 
policies  are  designed  to  facilitate  and 
encourage  Tribes  and  Tribal  Consortia 
to  participate  in  the  planning,  conduct, 
and  administration  of  those  Federal 
programs,  included,  or  eligible  for 
inclusion  in  an  annual  funding 
agreement. 

(7)  It  is  the  policy  of  the  Secretary,  to 
the  extent  of  tbe  Secretary's  authority,  to 
maintain  active  communication  with 
Tribal  governments  regarding  budgetary 
matters  applicable  to  programs  subject 
to  the  Act,  and  that  are  included  in  an 
individual  self-governance  annual 
funding  agreement. 

(8)  It  is  the  policy  of  the  Secretary  to 
implement  policies,  procedures,  and 
practices  at  the  Department  to  ensure 
that  the  letter,  spirit,  and  goals  of  the 
Tribal  Self-Govemance  Act  are  fully  and 
successfully  implemented. 

(9)  Executive  Order  13084  on 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  and  any 
subsequent  Executive  Orders  regarding 
consultation  will  apply  to  the 
implementation  of  these  regulations. 

Subpart  B — Selection  of  Additional 
Tribes  for  Participation  in  Tribal  Self- 
Governance 

Purpose  and  Definitions 

§1000.10    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  the  selection 
process  and  eligibility  criteria  that  the 
Secretary  uses  to  decide  that  Indian 
Tribes  may  participate  in  Tribal  self- 
governance  as  authorized  by  section  402 
of  the  Tribal  Self-Govemance  Act  of 
1994. 

§  1000.1 1    What  is  the  "applicant  pool"? 

The  applicant  pool  is  the  pool  of 
Tribes/Consortia  that  the  Director  of  the 
Office  of  Self-Govemance  has 
determined  are  eligible  to  participate  in 
self-govemance. 

§  1 000.1 2    What  Is  a  "signatory"? 

A  signatory  is  a  Tribe  or  Consortitun 
that  meets  the  eligibility  criteria  in 
§  1000.16  and  direcdy  signs  the 
agreements.  A  signatory  may  exercise  all 
of  the  rights  and  responsibilities 
outlined  in  the  compact  and  annual 
funding  agreement  and  is  legally 
responsible  for  all  financial  and 
administrative  decisions  made  by  the 
signatory. 

§1000.13    What  is  a  "nonsignatory  Tribe"? 

(a)  A  nonsignatory  Tribe  is  a  Tribe 
that  either: 


(1)  Does  not  meet  the  eligibility 
criteria  in  §  1000.16  and,  by  resolution 
of  its  governing  body,  authorizes  a 
Consortiiun  to  participate  in  self- 
govemance  on  its  behalf. 

(2)  Meets  the  eligibility  criteria  in 

§  1000.16  but  chooses  to  be  a  member  of 
a  Consortium  and  have  a  representative 
of  the  Consortium  sign  the  compact  and 
AFA  on  its  behalf. 

(b)  A  non-signatory  tribe  imder 
paragraph  (a)(1)  of  this  section: 

(1)  May  not  sign  the  compact  and 
AFA.  A  representative  of  the 
Consortium  must  sign  both  docxmients 
on  behalf  of  the  Tribe. 

(2)  May  only  become  a  "signatory 
Tribe"  if  it  independendy  meets  the 
eligibility  criteria  in  §  1000.16. 

Eligibility 

§1000.14    Who  is  eligible  to  participate  In 
Tribal  self-govemance? 

Two  types  of  entities  are  eligible  to 
participate  in  Tribal  self-govemance: 

(a)  Indian  Tribes;  and 

(b)  Consortia  of  Indian  Tribes. 

§  1000.15    How  many  additional  Tribes/ 
Consortia  may  participate  in  self- 
govemance  per  year? 

(a)  Sections  402(b)  and  (c)  of  the  Act 
authorize  the  Director  to  select  up  to  50 
additional  Indian  Tribes  per  year  from 
an  "applicant  pool".  A  Consortium  of 
Indian  Tribes  counts  as  one  Tribe  for 
purposes  of  calculating  the  50 
additional  Tribes  per  year. 

(b)  Any  signatory  Tribe  that  signed  a 
compact  and  AFA  imder  the  Tribal  Self- 
Govemance  Demonstration  project  may 
negotiate  its  own  compact  and  AFA  in 
accordance  vsrith  this  subpart  without 
being  counted  against  the  50-Tribe 
limitation  in  any  given  year. 

§  1000.16    What  criteria  must  a  Tribe/ 
Consortium  satisfy  to  be  eligible  for 
admission  to  the    applicant  pool"? 

To  be  admitted  into  the  applicant 
pool,  a  Tribe/Consortium  must  either  be 
an  Indian  Tribe  or  a  Consortium  of 
Indian  Tribes  and  comply  with 
§1000.17. 

§  1 000.1 7    What  documents  must  a  Tribe/ 
Consortium  submit  to  OSG  to  apply  for 
admission  to  the  applicant  pool? 

In  addition  to  the  application  required 
by  §  1000.23,  the  Tribe/Consortium 
must  submit  to  OSG  documentation  that 
shows  all  of  the  following: 

(a)  Successful  completion  of  a 
plarming  phase  and  a  planning  report. 
The  requirements  for  both  of  these  are 
described  in  §  1000.19  and  §  1000.20.  A 
Consortium's  planning  activities  satisfy 
this  requirement  for  all  its  member 
Tribes  for  the  piupose  of  the 
Consortium  meeting  this  requirement; 
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(b)  A  request  for  participation  in  self- 
governance  by  a  Tribal  resolution  and/ 
or  a  final  official  action  by  the  Tribal 
governing  body.  For  a  Consortium,  the 
governing  body  of  each  Tribe  must 
authorize  its  participation  by  a  Tribal 
resolution  and/or  a  final  official  action 
by  the  Tribal  governing  body  that 
specifies  the  scope  of  the  Consortium's 
authority  to  act  on  behalf  of  the  Tribe. 

(c)  A  demonstration  of  financial 
stability  and  financial  management 
capability  for  the  previous  3  fiscal  years. 
This  will  be  done  by  providing,  as  part 
of  the  application,  an  audit  report 
prepared  in  accordance  with  procedures 
promulgated  under  the  Single  Audit  Act 
Amendments  of  1996.  31  U.S.C.  7501,  et 
seq.,  for  the  previous  3  years  of  the  self- 
determination  contracts.  These  audits 
must  not  contain  material  audit 
exceptions  as  defined  in  §  1000.21. 

§  1 000.1 8  May  a  Consortium  member  Tribe 
withdraw  from  the  Consortium  and  become 
a  memt>er  of  the  applicant  pool? 

In  accordance  with  the  expressed 
terms  of  the  compact  or  written 
agreement  of  the  Consortiiun,  a 
Consortium  member  Tribe  (either  a 
signatory  or  nonsignatory  Tribe)  may 
withdraw  from  the  Consortium  to 
directly  negotiate  a  compact  and  AFA. 
The  withdrawing  Tribe  must  do  the 
following. 

(a)  Independently  meet  all  of  the 
eligibility  criteria  in  §§  1000.14  through 
1000.20.  If  a  Consortium's  planning 
activities  and  report  specifically 
consider  self-governance  activities  for  a 
member  Tribe,  that  planning  activity 
and  report  may  be  used  to  satisfy  the 
planning  requirements  for  the  member 
Tribe  if  it  applies  for  self-governance 
status  on  its  own. 

(b)  Submit  a  notice  of  withdrawal  to 
OSG  and  the  Consortium  as  evidenced 
by  a  resolution  of  the  Tribal  governing 
body. 

§  1 000. 1 9    What  is  done  during  the 
"planning  phase"? 

The  Act  requires  that  all  Tribes/ 
Consortia  seeking  to  participate  in 
Tribal  self-governance  complete  a 
planning  phase.  During  the  planning 
phase,  the  Tribe/Consortium  must 
conduct  legal  and  budgetary  research 
and  internal  Tribal  government  and 
organizational  planning.  The 
availability  of  BIA  grant  funds  for 
planning  activities  will  be  in  accordance 
with  subpart  C.  The  planning  phase  may 
be  completed  without  a  planning  grant. 

§  1000.20    What  is  required  in  a  planning 
report? 

As  evidence  that  the  Tribe/ 
Consortium  has  completed  the  planning 
phase,  the  Tribe/Consortium  must 


prepare  and  submit  to  the  Secretary  a 
final  planning  report. 

(a)  The  planning  report  must: 

(1)  Identify  BIA  and  non-BIA 
programs  that  the  Tribe/Consortium 
may  wish  to  subsequently  negotiate  for 
inclusion  in  a  compact  and  AFA; 

(2)  Describe  the  Tribe's/Consortiimi's 
planning  activities  for  both  BIA  and 
non-BIA  programs  that  may  be 
negotiated; 

(3)  Identify  the  major  benefits  derived 
fit)m  the  planning  activities; 

(4)  Identify  the  process  that  the  Tribe/ 
Consortium  will  use  to  resolve  any 
complaints  by  service  recipients; 

(5)  Identify  any  organizational 
planning  that  the  Tribe/Consortium  has 
completed  in  anticipation  of 
implementing  Trib^  self-governance; 
and 

(6)  Indicate  if  the  Tribe's/ 
Consortium's  planning  efforts  have 
revealed  that  its  current  organization  is 
adequate  to  assume  programs  under 
Tribal  self-governance. 

(b)  In  supplying  the  information 
required  by  paragraph  (a)(5)  of  this 
section: 

(1)  For  BIA  programs,  a  Tribe/ 
Consortium  should  describe  the  process 
that  it  will  use  to  debate  and  decide  the 
setting  of  priorities  for  the  funds  it  will 
receive  from  its  AFA. 

(2)  For  non-BIA  programs  that  the 
Tribe/Consortium  may  wish  to 
negotiate,  the  report  should  describe 
how  the  Tribe/Consortiiun  proposes  to 
perform  the  programs. 

§  1 000.21    When  does  a  Tribe/Consortium 
have  a  "material  audit  exception"? 

A  Tribe/Consortium  has  a  material 
audit  exception  if  any  of  the  audits  that 
it  submitted  under  §  1000.17(c) 
identifies: 

(a)  A  material  weakness,  that  is  a 
condition  in  which  the  design  or 
operation  of  one  or  more  of  the  internal 
control  components  does  reduce  to  a 
relatively  low  level  the  risk  that 
misstatements  in  amounts  that  would  be 
material  in  relation  to  the  financial 
statements  being  audited  may  occur  and 
not  be  detected  within  a  timely  period 
by  employees  in  the  normal  course  of 
performing  their  assigned  functions; 

(b)  a  single  finding  of  known 
questioned  costs  subsequently 
disallowed  by  a  contracting  officer  or 
awarding  official  that  exceeds  $10,000. 
If  the  audits  submitted  imder 

§  1000.17(c)  identify  any  of  the 
conditions  described  in  this  section,  the 
Tribe/Consortiiun  must  also  submit 
copies  of  the  contracting  officer's 
findings  and  determinations. 


§  1 000.22    What  are  the  consequences  of 
having  a  material  audit  exception? 

If  a  Tribe/Consortium  has  a  material 
audit  exception,  the  Tribe/Consortium 
is  ineligible  to  participate  in  self- 
governance  until  the  "Tribe/Consortitmi 
meets  the  eligibility  criteria  in 
§1000.16. 

Admission  Into  the  Applicant  Pool 

§  1 000.23    How  is  a  Tribe/Consortium 
admitted  to  the  applicant  pool? 

To  be  considered  for  admission  in  the 
applicant  pool,  a  Tribe/Consortium 
must  submit  an  application  to  the 
Director,  Office  of  Self-Governance, 
1849  C  Street  NW;  MS  2542-MIB; 
Department  of  the  Interior;  Washington, 
DC  20240.  The  application  must  contain 
the  documentation  required  in 
§1000.17. 

§  1 000.24    When  does  OSG  accept 
applications  to  become  a  member  of  the 
applicant  pool? 

OSG  accepts  applications  to  become  a 
member  of  tbe  applicant  pool  at  any 
time. 

§  1 000.25    What  are  the  deadlines  for  a 
Tribe/Consortium  in  the  applicant  pool  to 
negotiate  a  compact  and  annual  funding 
agreement  (AFA)? 

(a)  To  be  considered  for  negotiations 
in  any  year,  a  Tribe/Consortium  must  be 
a  member  of  the  applicant  pool  on 
March  1  of  the  year  in  which  the 
negotiations  are  to  take  place. 

(b)  An  applicant  may  be  admitted  into 
the  applicant  pool  during  one  year  and 
selected  to  negotiate  a  compact  and 
AFA  in  a  subsequent  year.  In  this  case, 
the  applicant  must,  before  March  1  of 
the  negotiation  year,  submit  to  OSG 
updated  documentation  that  permits 
OSG  to  evaluate  whether  the  Tribe/ 
Consortium  still  satisfies  the  application 
criteria  in  1000.17. 

§  1 000.26    Under  what  circumstances  will  a 
Tribe/Consorthim  be  removed  from  the 
applicant  pod? 

Once  admitted  into  the  applicant 
pool,  a  Tribe/Consortivun  will  only  be 
removed  if  it: 

(a)  Fails  to  satisfy  the  audit  criteria  in 
§  1000.17(c);  or 

(b)  Submits  to  OSG  a  Tribal  resolution 
and/or  official  action  by  the  Tribal 
governing  body  requesting  removal, 

§  1 000.27    How  does  the  Director  select 
which  Tribes  in  the  applicant  pool  become 
self-governance  Tribes? 

The  Director  selects  up  to  the  first  50 
Tribes  fit)m  the  applicant  pool  in  any 
given  year  ranked  according  to  the 
earliest  postmark  date  of  complete 
applications.  If  multiple  complete 
applications  have  the  same  postmark 


date  and  there  are  insufficient  slots 
available  for  that  year,  the  Director  will 
determine  priority  through  random 
selection.  A  representative  of  each 
Tribe/Consortium  that  has  submitted  an 
application  subject  to  random  selection 
may,  at  the  option  of  the  Tribe/ 
Consortiiun.  be  present  when  the 
selection  is  made. 

§  1000.28    What  happens  if  an  application 
is  not  complete? 

(a)  If  OSG  determines  that  a  Tribe's/ 
Consortiiun's  application  is  deficient. 
OSG  will  immediately  notify  the  Tribe/ 
Consortium  of  the  deficiency  by  letter, 
certified  mail,  return  receipt  requested. 
The  letter  v^rill  explain  what  the  Tribe/ 
Consortium  must  do  to  correct  the 
deficiency. 

(b)  The  Tribe/Consortium  will  have 
20  working  days  from  the  date  of 
receiving  the  letter  to  mail  or  telefax  the 
corrected  material  and  retain  the 
applicant's  original  postmark. 

(c)  If  the  corrected  material  is 
deficient,  the  date  of  entry  into  the 
applicant  pool  will  be  the  date  the 
complete  application  is  postmarked. 

(d)  If  the  postmark  or  date  on  the 
applicant's  response  letter  or  telefax  is 
more  than  20  working  days  after  the 
date  the  applicant  received  the  notice- 
of-deficiency  letter,  the  date  of  entry 
into  the  applicant  pool  will  be  the  date 
of  full  receipt  of  a  completed 
application. 

§  1 000.29    What  happens  if  a  Tribe/ 
Consortium  is  selected  from  the  applicant 
pool  but  does  not  execute  a  compact  and 
an  AFA  during  the  calendar  year? 

(a)  The  Tribe/Consortium  remains 
eligible  to  negotiate  a  compact  and 
annual  funding  agreement  at  any  time 
unless: 

(1)  It  notifies  the  Director  in  writing 
that  it  no  longer  wishes  to  be  eligible  to 
participate  in  the  Tribal  Self- 
Governance  Program; 

(2)  Fails  to  satisfy  the  audit 
requirements  of  §  1000.17(c);  or 

(3)  Submits  dociunentation 
evidencing  a  Tribal  resolution 
requesting  removal  from  the  application 
pool. 

(b)  The  failure  of  the  Tribe/ 
Consortiimi  to  execute  an  agreement  has 
no  effect  on  the  selection  of  up  to  50 
additional  Tribes/Consortia  in  a 
subsequent  year. 

§  1 000.30    May  a  Tribe/Consortium  be 
selected  to  negotiate  an  AFA  under  section 
403(bK2)  without  having  or  negotiating  an 
AFA  under  section  403(bK1)? 

Yes,  a  Tribe/Consortium  may  be 
selected  to  negotiate  an  AFA  under 
section  403(b)(2)  without  having  or 


negotiating  an  AFA  under  section 
403(b)(1). 

§  1 000.31     May  a  Tribe/Consortium  be 
selected  to  negotiate  an  AFA  under  section 
403(c)  without  negotiating  an  AFA  under 
section  403(bK1)  and/or  section  403(bK2)? 

No,  section  403(c)  of  the  Act  states 
that  any  programs  of  special  geographic, 
cultural,  or  historical  significance  to  the 
Tribe/Consortiiun  must  be  included  in 
AFAs  negotiated  under  section  403(a) 
and/or  section  403(b).  A  Tribe  may  be 
selected  to  negotiate  an  AFA  under 
section  403(c)  at  the  same  time  that  it 
negotiates  an  AFA  under  section 
403(b)(1)  and/or  section  403(b)(2). 

Withdrawal  From  a  Consortium 
Annual  Funding  Agreement 

§  1000.32  What  happens  when  a  Tribe 
wishes  to  withdraw  from  a  Consortium 
annual  funding  agreement? 

(a)  A  Tribe  wishing  to  writhdraw  fi-om 
a  Consortium's  AFA  must  notify  the 
Consortium,  bureau,  and  OSG  of  the 
intent  to  withdraw.  The  notice  must  be: 

(1)  In  the  form  of  a  Tribal  resolution 
or  other  official  action  by  the  Tribal 
governing  body;  and 

(2)  Received  no  later  than  180  days 
before  the  effective  date  of  the  next 
AFA. 

(b)  The  resolution  referred  to  in 
paragraph  (a)(1)  of  this  section  must 
indicate  whether  the  Tribe  wishes  the 
withdrav^n  programs  to  be  administered 
under  a  Tide  IV  AFA.  Tide  I  contract, 
or  directly  by  the  bureau. 

(c)  The  effective  date  of  the 
withdrawal  will  be  the  date  on  which 
the  current  agreement  expires,  unless 
the  Consortium,  the  Tribe,  OSG,  and  the 
appropriate  bureau  agree  othervdse. 

§1000.33  What  amount  of  funding  is  to  be 
removed  from  the  Consortium's  AFA  for  the 
withdrawing  Tribe? 

When  a  Tribe  withdraws  from  a 
Consortium,  the  Consortium's  AFA 
must  be  reduced  by  the  portion  of  funds 
attributable  to  the  withdrawing  Tribe. 
The  Consortium  must  reduce  the  AFA 
on  the  same  basis  or  methodology  upon 
which  the  funds  were  included  in  the 
Consortium's  AFA. 

(a)  If  there  is  not  a  clear  identifiable 
methodology  upon  which  to  base  the 
reduction  for  a  particular  program,  the 
Consortium,  Tribe,  OSG,  and  the  bureau 
must  negotiate  an  appropriate  amount 
on  a  case-by-case  basis. 

(b)  If  a  Tribe  withdraws  in  the  middle 
of  a  funding  year,  the  Consortium 
agreement  must  be  amended  to  reflect: 

(1)  A  reduction  based  on  the  amount 
of  funds  passed  directly  to  the  Tribe,  or 
already  spent  or  obligated  by  the 
Consortium  on  behalf  of  the  Tribe;  and 


(2)  That  the  Consortium  is  no  longer 
providing  those  programs  associated 
with  the  withdrawn  funds. 

(c)  Carryover  funds  from  a  previous 
fiscal  year  may  be  factored  into  tbe 
amount  by  which  the  Consortium 
agreement  is  reduced  if: 

(1)  The  Consortium,  Tribe,  OSG,  and 
bureau  agree  it  is  appropriate;  and 

(2)  The  funds  are  clearly  identifiable. 

§  1 000.34    What  happens  if  there  Is  a 
dispute  t>etween  the  Consortium  and  the 
withdrawing  TritM? 

(a)  At  least  1 5  days  before  the  90-day 
Congressional  review  period  of  the  next 
AFA,  the  Consortium,  OSG.  bureau,  and 
the  withdrawing  Tribe  must  reach  an 
agreement  on  the  amoimt  of  funding 
and  other  issues  associated  with  the 
program  or  programs  involved. 

(b)  If  agreement  is  not  reached: 

(1)  For  BIA  and  OIEP  programs,  at 
least  5  days  before  the  90-day 
Congressional  review,  the  Director  must 
make  a  decision  on  the  funding  or  other 
issues  involved. 

(2)  For  non-BIA  programs,  the  bureau 
head  will  make  a  decision  on  the 
funding  or  other  issues  involved. 

(c)  A  copy  of  the  decision  made  under 
paragraph  (b)  of  this  section  must  be 
distributed  in  accordance  with  the 
following  table. 


If  the  program 

then  a  copy  of  the  decision 

IS  .  .   . 

must  be  sent  to  .  .  . 

(1)  A  BIA  pro- 

BIA regional  director,  the 

gram. 

Deputy  Commissioner  of 

Indian  Affairs,  the  with- 

drawing Tribe,  and  tt»e 

Consortium. 

(2)  An  OIEP 

the  OIEP  line  officer,  the  Di- 

program. 

rector  of  OIEP,  the  with- 

drawing Tribe,  and  the 

Consortium. 

(d)  Any  decision  made  under 
paragraph  (b)  of  this  section  is 
appealable  under  subpart  R  of  this  part. 

§  1000.35    When  a  Tribe  withdraws  from  a 
Consortium,  is  the  Secretary  required  to 
award  to  the  withdrawing  Tribe  a  portion  of 
funds  associated  with  a  construction 
project  if  the  withdrawing  Tribe  so 
requests? 

Under  §  1000.32  of  this  part,  a  Tribe 
may  withdraw  from  a  Consortium  and 
request  that  the  Secretary  award  the 
Tribe  its  portion  of  a  construction 
project's  funds.  The  Secretary  may 
decide  not  to  award  these  funds  if  the 
Secretary  determines  that  the  award  of 
the  withdrawing  Tribe's  portion  of 
funds  would  affect  the  abiUty  of  the 
remaining  members  of  the  Consortium 
to  complete  a  severable  or  non-severable 
phase  of  the  project  within  available 
funding. 
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(a)  An  example  of  a  non-severable 
phase  of  a  project  would  be  the 
construction  of  a  single  building  to 
serve  all  members  of  a  Consortium. 

(b)  An  example  of  a  severable  phase 
of  a  project  would  be  the  funding  of  a 
road  in  one  village  where  the 
Consortimn  would  be  able  to  complete 
the  roads  in  other  villages  that  were  part 
of  the  project  approved  initially  in  the 
AFA. 

(c)  The  Secretary's  decision  imder  this 
section  may  be  appealed  under 

§  1000.428  of  these  regulations. 

Subpart  C— Section  402(d)  Planning 
and  Negotiation  Grants 

Purpose  and  Types  of  Grants 

§  1 000.40    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  the  availability 
and  process  of  applying  for  planning 
and  negotiation  grants  authorized  by 
section  402(d)  of  the  Act  to  help  Tribes 
meet  costs  incurred  in: 

(a)  Meeting  the  planning  phase 
requirement  of  the  Act,  including 
planning  to  negotiate  for  non-BIA 
programs:  and 

(b)  Conducting  negotiations. 

§  1 000.41     What  types  of  grants  are 
available? 

Three  categories  of  grants  may  be 
available: 

(a)  Negotiation  grants  may  be  awarded 
to  the  Tribes/Consortia  that  have  been 
selected  from  the  applicant  pool  as 
described  in  subpart  B  of  this  part; 

(b)  Planning  grants  may  be  available 
to  Tribes/Consortia  requiring  advance 
funding  to  meet  the  planning  phase 
requirement  of  the  Act;  and 

(c)  Financial  assistance  may  be 
available  to  Tribes/Consortia  to  plan  for 
negotiating  for  non-BIA  programs,  as 
described  in  subpart  D  and  §§  1000.42- 
1000.45  of  this  subpart. 

Availability,  Amount,  and  Number  of 
Grants 

§  1 000.42    Will  grants  always  be  made 
available  to  meet  the  planning  phase 
requirement  as  described  in  section  402(d) 
of  the  Act? 

No,  grants  to  cover  some  or  all  of  the 
planning  costs  that  a  Tribe/Consortiiun 
may  incin,  depend  upon  the  availability 
of  funds  appropriated  by  Congress. 
Notice  of  availability  of  grants  will  be 
published  in  the  Federal  Register  as 
described  in  §  1000.45. 

§  1 000.43  May  a  Tribe/Consortlum  use  its 
own  resources  to  meet  its  self-governance 
planning  and  negotiation  expenses? 

Yes,  a  Tribe/Consortiiun  may  use  its 
own  resources  to  meet  these  costs. 


Receiving  a  grant  is  not  necessary  to 
meet  the  planning  phase  requirement  of 
the  Act  or  to  negotiate  a  compact  and  — 
AFA. 


an 


§  1 000.44    What  happens  if  there  are 
insufficient  funds  to  meet  the  Tribal 
requests  for  planning/negotiation  grants  in 
any  given  year? 

If  appropriated  funds  are  available  but 
insufficient  to  meet  the  total  requests 
from  Tribes/Consortia: 

(a)  First  priority  wrill  be  given  to 
Tribes/Consortia  that  have  been  selected 
from  the  applicant  pool  to  negotiate  an 
AFA;  and 

(b)  Second  priority  will  be  given  to 
Tribes/Consortia  that  require  advance 
funds  to  meet  the  planning  requirement 
for  entry  into  the  self-governance 
program. 

§  1 000.45    How  many  grants  will  the 
Department  make  each  year  and  what 
funding  will  be  available? 

The  number  and  size  of  grants 
awarded  each  year  will  depend  on 
Congressional  appropriations  and  Tribal 
interest.  By  no  later  than  January  1  of 
each  year,  the  Director  will  publish  a 
notice  in  the  Federal  Register  that 
provides  relevant  details  about  the 
application  process,  including  the  funds 
available,  timeframes,  and  requirements 
for  negotiation  grants,  advance  plaiming 
grants,  and  financial  assistance  as 
described  in  subpart  D  of  this  part. 

Selection  Criteria 

§  1 000.46    Which  Tribes/Consortia  may  be 
selected  to  receive  a  negotiation  grant? 

Any  Tribe/Consortium  that  has  been 
accepted  into  the  applicant  pool  and  has 
been  accepted  to  negotiate  a  self- 
governance  AFA  may  apply  for  a 
negotiation  grant.  By  March  15  of  each 
year,  the  Director  will  publish  a  list  of 
additional  Tribes/Consortia  that  have 
been  selected  for  negotiation  along  with 
information  on  how  to  apply  for 
negotiation  grants. 

§  1 000.47    What  must  a  Tribe/Consortium 
do  to  receive  a  negotiation  grant? 

If  ftmds  are  available,  a  grant  will  be 
awarded  to  help  cover  the  costs  of 
preparing  for  and  negotiating  a  compact 
and  an  AFA.  These  grants  are  not 
competitive.  To  receive  a  negotiation 
grant,  a  Tribe/Consortium  must: 

(a)  Be  selected  from  the  applicant 
pool  to  negotiate  an  AFA; 

(b)  Be  qualified  as  eligible  to  receive 
a  negotiation  grant  in  the  Federal 
Register  notice  discussed  in  §  1000.45; 

(c)  Not  have  received  a  negotiation 
grant  within  the  3  years  preceding  the 
date  of  the  latest  Federal  Register 
announcement; 


(d)  Submit  a  letter  affirming  its 
readiness  to  negotiate;  and 

(e)  Formally  request  a  negotiation 
grant  to  prepare  for  and  negotiate  an 
AFA. 

§  1000.48    What  must  a  Tribe  do  if  it  does 
not  wish  to  receive  a  negotiation  grant? 

A  selected  Tribe/Consortium  may 
elect  to  negotiate  writhout  applying  for  a 
negotiation  grant.  In  such  a  case,  &e 
Tribe/Consortium  should  notify  OSG  in 
writing  so  that  funds  can  be  reallocated 
for  other  grants. 

Advance  Planning  Grant  Funding 

§1000.49    Who  can  apply  for  an  advance 
planning  grant? 

Any  Tribe/Consortiiun  that  is  not  a 
self-governance  Tribe  and  needs 
advance  funding  to  complete  the 
planning  phase  requirement  may  apply. 
Tribes/Consortia  that  have  received  a 
planning  grant  within  3  years  preceding 
the  date  of  the  latest  Federal  Register 
announcement  are  not  eligible. 

§  1 000.50    What  must  a  Tribe/Consortium 
seeking  a  planning  grant  submit  in  order  to 
meet  the  planning  phase  requirements? 

A  Tribe/Consortium  must  submit  the 
following  material: 

(a)  A  Tribal  resolution  or  other  final 
action  of  the  Tribal  governing  body 
indicating  a  desire  to  plan  for  Tribal 
self-governance. 

(b)  Audits  from  the  last  3  years  that 
document  that  the  Tribe/Consortiiun  is 
free  from  material  audit  exceptions.  In 
order  to  meet  this  requirement,  a  Tribe/ 
Consortium  may  use  the  audit  ciurently 
being  conducted  on  its  operations  if  this 
audit  is  submitted  before  the  Tribe/ 
Consortium  completes  the  planning 
activity. 

(c)  A  proposal  that  includes: 

(1)  The  Tribe's/Consortium's  plans  for 
conducting  legal  and  budgetary 
research; 

(2)  The  Tribe's/Consortium's  plans  for 
conducting  internal  Tribal  government 
and  organizational  planning; 

(3)  A  timeline  indicating  when 
planning  will  start  and  end.  and; 

(4)  Evidence  that  the  Tribe/ 
Consortium  can  perform  the  tasks 
associated  with  its  proposal  (i.e., 
resumes  and  position  descriptions  of 
key  staff  or  consultants  to  be  used). 

§  1 000.51     How  will  Tribes/Consortia  know 
when  and  how  to  apply  for  planning  grants? 

The  number  and  size  of  grants 
awarded  each  year  will  depend  on 
Congressional  appropriations.  By  no 
later  than  January  1  of  each  year,  the 
Director  will  publish  in  the  Federal 
Register  a  notice  concerning  the 
availability  of  planning  grants  for 


additional  Tribes.  This  notice  must 
identify  the  specific  details  for  applying. 

§  1 000.52    What  criteria  will  the  Director 
use  to  award  advance  planning  grants? 

Advance  plaiuiing  grants  are 
discretionary  and  based  on  need.  The 
Director  will  use  the  following  criteria 
to  determine  whether  or  not  to  award  a 
planning  grant  to  a  Tribe/Consortium 
before  the  Tribe/Consortium  is  selected 
into  the  applicant  pool. 

(a)  Completeness  of  application  as 
described  in  §  1000.50. 

(b)  Financial  need.  The  Director  wdll 
rank  applications  according  to  the 
percent  of  Tribal  resources  that 
comprise  total  resources  covered  by  the 
latest  A-133  audit.  Priority  will  be  given 
to  applications  that  have  a  lower  level 
of  Tribal  resources  as  a  percent  of  total 
resources. 

(c)  Other  factors  that  the  Tribe  may 
identify  as  documenting  its  previous 
efforts  to  participate  in  self-governance 
and  demonstrating  its  readiness  to  enter 
into  a  self-governance  agreement. 

§  1 000.53    Can  Tribes/Consortia  that 
receive  advance  planning  grants  also  apply 
for  a  negotiation  grant? 

Yes,  Tribes/Consortia  that 
successfully  complete  the  planning 
activity  and  are  selected  may  apply  to 
be  included  in  the  applicant  pool.  Once 
approved  for  inclusion  in  the  applicant 
pool,  the  Tribe/Consortium  may  apply 
for  a  negotiation  grant  according  to  the 
process  in  §§  1000.46-1000.48. 

§  1000.54    How  will  a  Tribe/Consortium 
know  whether  or  not  it  has  been  selected 
to  receive  an  advance  planning  grant? 

No  later  than  June  1 ,  the  Director  vdll 
notify  the  Tribe/Consortium  by  letter 
whether  it  has  been  selected  to  receive 
an  advance  planning  grant. 

§  1000.55    Can  a  Tribe/Consortium  appeal 
within  DOI  the  Director's  decision  not  to 
award  a  grant  under  this  subpart? 

No,  the  Director's  decision  to  award 
or  not  to  award  a  grant  under  this 
subpart  is  final  for  the  Department. 

Subpart  D — Other  Financial  Assistance 
for  Planning  and  Negotiation  Grants 
for  Non-BIA  Programs 

Piupose  and  Eligibility 

§  1000.60    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  the  availabilify 
and  process  of  applying  for  other 
financial  assistance  that  may  be 
available  for  planning  and  negotiating 
for  a  non-BIA  program. 


§  1 000.61    Are  otfter  funds  available  to  self- 
governance  Tribes/Consortia  for  planning 
and  negotiating  with  non-BIA  bureaus? 

Yes,  Tribes/Consortia  may  contact 
OSG  to  determine  if  OSG  has  funds 
available  for  the  purpose  of  planning 
and  negotiating  with  non-BIA  bureaus 
under  this  subpart.  A  Tribe/Consortium 
may  also  ask  a  non-BIA  bureau  for 
information  on  any  funds  that  may  be 
available  from  that  bureau. 

Eligibility  and  AppUcation  Process 

§  1 000.62  Who  can  apply  to  OSG  for 
grants  to  plan  and  negotiate  non-BIA 
programs? 

Any  Tribe/Consortium  that  is  in  the 
applicant  pool,  or  has  been  selected 
from  the  applicant  pool  or  that  has  an 
existing  AFA. 

§  1 000.63    Under  what  circumstances  may 
planning  and  negotiation  grants  be  awarded 
to  Tribes/Consortia? 

At  the  discretion  of  the  Director, 
grants  may  be  awarded  when  requested 
by  the  Tribe.  Tribes/Consortia  may 
submit  only  one  application  per  year  for 
a  grant  under  this  section. 

§  1000.64    How  does  the  Trit>ei/Consortium 
know  wtien  and  how  to  apply  to  OSG  for  a 
planning  and  negotiation  grant? 

When  funds  are  available,  the  Director 
will  publish  a  notice  in  the  Federal 
Register  announcing  their  availability 
and  a  deadline  for  submitting  an 
application. 

§  1 000.65    What  kinds  of  activities  do 
planning  and  negotiation  grants  support? 

The  planning  and  negotiation  grants 
support  activities  such  as,  but  not 
limited  to,  the  following: 

(a)  Information  gathering  and 
analysis; 

(b)  Planning  activities,  that  may 
include  notification  and  consultation 
with  the  appropriate  non-BIA  bureau 
and  identification  and/or  analysis  of 
activities,  resources,  and  capabilities 
that  may  be  needed  for  the  "Tribe/ 
Consortium  to  assume  non-BIA 
programs;  and 

(c)  Negotiation  activities. 

§  1000.66    What  must  be  included  in  the 
application? 

The  application  for  a  planning  and 
negotiation  grant  must  include: 

(a)  Written  notification  by  the 
governing  body  or  its  authorized 
representative  of  the  Tribe's/ 
Consortium's  intent  to  engage  in 
planning/negotiation  activities  like 
those  described  in  §  1000.65; 

(b)  Written  description  of  the 
planning  and/or  negotiation  activities 
that  the  Tribe/Consortium  intends  to 
undertake,  including,  if  appropriate. 


dociunentation  of  the  relationship 
between  the  proposed  activities  and  the 
Tribe/Consortium; 

(c)  The  proposed  timeline  for 
completion  of  the  planning  and/or 
negotiation  activities  to  be  undertaken; 
and 

(d)  The  amount  requested  fix>m  OSG. 

§  1 000.67    How  will  the  Director  award 
planning  ar>d  negotiation  grants? 

The  Director  must  review  all  grant 
applications  received  by  the  date 
specified  in  the  announcement  to 
determine  whether  or  not  the 
applications  include  the  required 
elements  outlined  in  the  announcement 
OSG  must  rank  the  complete 
applications  submitted  by  the  deadline 
using  the  criteria  in  §  1000.70. 

§  1000.68     May  non-BIA  bureaus  provide 
technical  assistance  to  a  Tribe/Consortium 
in  drafting  its  planning  grant  application? 

Yes,  upon  request  from  the  Tribe/ 
Consortium,  a  non-BIA  bureau  may 
provide  technical  assistance  to  the 
Tribe/Consortium  in  the  drafting  of  its 
planning  grant  application. 

§  1 000.69    How  can  a  TritM/Consortium 
obtain  comments  or  selection  docunr»ent8 
received  or  utilized  after  OSG  has  made  a 
decision  on  a  piannir>g  grant  application? 

A  Tribe/Consortium  may  request 
comments  or  selection  documents  under 
the  Freedom  of  Information  Act. 

§  1000.70    What  criteria  will  the  Director 
use  to  rank  the  applications  and  how  many 
maximum  points  can  be  awarded  for  each 
criterion? 

The  Director  will  use  the  following 
criteria  and  point  system  to  rank  the 
applications: 

(a)  The  application  contains  a  clear 
statement  of  objectives  and  timelines  to 
complete  the  proposed  planning  or 
negotiation  activify  and  demonstrates 
that  the  objectives  are  legally  authorized 
and  achievable.  (20  points) 

(b)  The  proposed  budget  expenses  are 
reasonable.  (10  points) 

(c)  The  proposed  project  demonstrates 
a  new  or  unique  approach  to  Tribal  self- 
governance  or  broadens  self-governance 
to  include  new  activities  within  the 
Department.  (5  points) 

§  1 000.71    Can  an  applicant  appeal  a 
decision  not  to  award  a  grant? 

No,  all  decisions  made  by  the  Director 
to  award  or  not  to  award  a  grant  under 
this  subpart  are  final  for  the 
Department. 

§  1 000.72  Will  OSG  notify  Tribes/Consortia 
and  affected  non-BIA  bureaus  of  the  results 
of  tt>e  selection  process? 

Yes,  OSG  will  notify  all  applicant  ' 
Tribes/Consortia  and  affected  non-BIA 
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bureaus  in  writing  as  soon  as  possible 
after  completing  the  selection  process. 

§  1000.73    Once  a  Tribe/Consortium  has 
been  awarded  a  grant,  may  the  Tribe/ 
Consortium  obtain  Information  from  a  non- 
BIA  bureau? 

Yes,  see  §1000.169. 

Subpart  E— Annual  Funding 
Agreements  for  Bureau  of  Indian 
Affairs  Programs 

§  1 000.80    What  Is  the  purpose  of  this 
subpart? 

This  subpart  describes  the 
components  of  annual  funding 
agreements  for  BIA  programs. 

§  1000.81     What  Is  an  annual  funding 
agreement  (AFA)? 

Annual  funding  agreements  are 
legally  binding  and  mutually 
enforceable  written  agreements 
negotiated  and  entered  into  annually 
between  a  self-governance  Tribe/ 
Consortium  and  BIA. 

Contents  and  Scope  of  Annual  Funding 
Agreements 

§  1 000.82    What  types  of  provisions  must 
be  included  in  a  BIA  AFA? 

Each  AFA  must  specify  the  programs 
and  it  must  also  specify  the  applicable 
funding: 

(a)  Retained  by  BIA  for  "inherently 
Federal  functions"  identified  as 
"residuals"  (See  §  1000.94); 

fb)  Transferred  or  to  be  transferred  to 
the  Tribe/Consortiiun  (See  §  1000.91); 
and 

(c)  Retained  by  BLA  to  carry  out 
functions  that  the  Tribe/Consortium 
could  have  assiuned  but  elected  to  leave 
with  BIA.  (See  §  1000.101). 

§  1 000.83    Can  additional  provisions  be 
Included  in  an  AFA? 

Yes,  any  provision  that  the  parties 
mutually  agreed  upon  may  be  included 
in  an  AFA. 

§  1 000.84  Does  a  Tribe/Consortium  have 
the  right  to  include  provisions  of  Title  I  of 
Pub.  L.  93-638  in  an  AFA? 

Yes,  under  Pub.  L.  104-109,  a  Tribe/ 
Consortiiun  has  the  right  to  include  any 
provision  of  Title  I  of  Pub.  L.  93-638  in 
an  AFA. 

§  1000.85    Can  a  Tribe/Consortium 
negotiate  an  AFA  with  a  term  that  exceeds 
one  year? 

Yes,  at  the  option  of  the  Tribe/ 
Consortium,  and  subject  to  the 
availability  of  Congressional 
appropriations,  a  Tribe/Consortium  may 
negotiate  an  AFA  vdth  a  term  that 
exceeds  one  year  in  accordance  with 
section  105(c)(1)  of  Title  I  of  Pub.  L.  93- 
638. 


Determining  What  Programs  May  Be 
Included  in  an  AFA 

§  1 000.86    What  types  of  programs  may  be 
included  in  an  AFA? 

A  Tribe/Consortiiun  may  include  in 
its  AFA  programs  administered  by  BIA, 
without  regard  to  the  BIA  agency  or 
office  that  administers  the  program, 
including  any  program  identified  in 
section  403(b)(1)  of  the  Act. 

§  1 000.87    How  does  the  AFA  specify  the 

services  provided,  functions  performed, 
and  responsibilities  assumed  by  the  TritW 
Consortium  and  those  retained  by  the 
Secretary? 

(a)  The  AFA  must  specify  in  writing 
the  services,  functions,  and 
responsibilities  to  be  assumed  by  the 
Tribe/Consortium  and  the  functions, 
services,  and  responsibilities  to  be 
retained  by  the  Secretary. 

(b)  Any  division  of  responsibilities 
between  the  Tribe/Consortium  and  BLA 
should  be  clearly  stated  in  writing  as 
part  of  the  AFA.  Similarly,  when  there 
is  a  relationship  between  the  program 
and  BLA's  residual  responsibility,  the 
relationship  should  be  in  writing. 

§  1 000.88    Do  Tribes/Consortia  need 
Secretarial  approval  to  redesign  BIA 
programs  that  the  Tribe/Consortium 
administers  under  an  AFA? 

No,  the  Secretary  does  not  have  to 
approve  a  redesign  of  a  program  under 
the  AFA,  except  when  the  redesign 
involves  a  waiver  of  a  regulation. 

(a)  The  Secretary  must  approve  any 
waiver,  in  accordance  with  subpart  J  of 
this  part,  before  redesign  takes  place. 

(b)  This  section  does  not  authorize 
redesign  of  programs  where  other 
prohibitions  exist. 

(c)  Redesign  shall  not  result  in  the 
Tribe/Consortiiun  being  entitled  to 
receive  more  or  less  funding  for  the 
program  from  BIA. 

(d)  Redesign  of  construction  project(s) 
included  in  an  AFA  must  be  done  in 
accordance  with  subpart  K  of  this  part. 

§  1 000.89  Can  the  terms  and  conditions  In 
an  AFA  t>e  amended  during  the  year  it  Is  In 
effect? 

Yes,  terms  and  conditions  in  an  AFA 
may  be  amended  during  the  year  it  is  in 
effect  as  agreed  to  by  both  the  Tribe/ 
Consortium  and  the  Secretary. 

§  1 000.90    What  happens  If  an  AFA  expires 
before  the  effective  date  of  the  successor 
AFA? 

If  the  effective  date  of  the  successor 
AFA  is  not  on  or  before  the  expiration 
of  the  current  AFA,  subject  to  terms 
mutually  agreed  upon  by  the  Tribe/ 
Consortium  and  the  Department  at  the 
time  the  current  AFA  was  negotiated  or 
in  a  subsequent  amendment,  the  Tribe/ 


Consortium  may  continue  to  carry  out 
the  program  authorized  under  the  AFA 
to  the  extent  adequate  resources  are 
available.  Diuing  this  extension  period, 
the  ciurent  AFA  shall  remain  in  effect, 
including  coverage  of  the  Tribe/ 
Consortiiun  under  the  Federal  Tort 
Claims  Act  (FTCA)  28  U.S.C.  2671-2680 
(1994),  and  the  Tribe/Consortium  may 
use  any  funds  remaining  under  the 
AFA,  savings  from  other  programs  or 
Tribal  funds  to  carry  out  the  program. 
Nothing  in  this  section  authorizes  an 
AFA  to  be  continued  beyond  the 
completion  of  the  program  authorized 
under  the  AFA  or  the  amended  AFA. 
This  section  also  does  not  entitle  a 
Tribe/Consortium  to  receive,  nor  does  it 
prevent  a  Tribe  from  receiving, 
additional  funding  under  any  successor 
AFA.  The  successor  AFA  must  provide 
funding  to  the  Tribe/Consortium  at  a 
level  necessary  for  the  Tribe/ 
Consortium  to  perform  the  programs, 
functions,  services,  and  activities  or 
portions  thereof  (PFSAs)  for  the  full 
period  it  was  or  will  be  performed. 

Determining  AFA  Amounts 

§  1 000.91    What  funds  must  be  transferred 
to  a  TritM/Consortlum  under  an  AFA? 

(a)  At  the  option  of  the  Tribe/ 
Consortium,  the  Secretary  must  provide 
the  following  program  funds  to  the 
Tribe/Consortium  through  an  AFA: 

(1)  An  amount  equal  to  the  amount 
that  the  Tribe/Consortium  would  have 
been  eligible  to  receive  under  contracts 
and  grants  for  direct  programs  and 
contract  support  under  Title  I  of  Pub.  L. 
93-638,  as  amended; 

(2)  Any  funds  that  are  specifically  or 
functionally  related  to  providing 
services  and  benefits  to  the  Tribe/ 
Consortium  or  its  members  by  the 
Secretary  without  regard  to  the 
organizational  level  within  BIA  where 
such  functions  are  carried  out;  and 

(3)  Any  funds  otherwise  available  to 
Indian  Tribes  or  Indians  for  which 
appropriations  are  made  to  agencies 
other  than  the  Department  of  the 
Interior; 

(b)  Examples  of  the  funds  referred  to 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  are: 

(1)  A  Tribe's/Consortium's  Pub.  L.  93- 
638  contract  amounts; 

(2)  Negotiated  amounts  of  agency, 
regional  and  central  office  funds, 
including  previously  undistributed 
funds  or  new  programs  on  the  same 
basis  as  they  are  made  available  to  other 
Tnbes; 

(3)  Other  recurring  funding; 

(4)  Non-recurring  funding; 

(5)  Special  projects,  if  applicable; 

(6)  Construction; 


(7)  Wildland  firefighting  accounts; 

(8)  Competitive  grants;  and 

(9)  Congressional  earmarked  funding, 
(c)  An  example  of  the  funds  referred 

to  in  paragraph  (a)(3)  of  this  section  is 
Federal  Highway  Administration  funds. 

§  1 000.92    What  funds  may  not  be  included 
in  an  AFA? 

Funds  associated  with  programs 
prohibited  from  inclusion  under  section 
403(b)(4)  of  the  Act  may  not  be  included 
in  an  AFA. 

§1000.93    May  the  Secretary  place  any 
requirements  on  programs  and  funds  that 
are  otherwise  available  to  Tribes/Consortia 
or  Indians  for  which  appropriations  are 
made  to  agencies  other  than  DOI? 

No.  unless  the  Secretary  is  required  to 
develop  terms  and  conditions  that  are 
required  by  law  or  that  are  required  by 
the  agency  to  which  the  appropriation  is 
made. 

§  1 000.94    What  are  BIA  residual  funds? 

BIA  residual  funds  are  the  funds 
necessary  to  carry  out  BIA  residual 


functions.  BIA  residual  functions  are 
those  functions  that  only  BLA  employees 
could  perform  if  all  Tribes  were  to 
assume  responsibilities  for  all  BLA 
programs  that  the  Act  permits. 

§  1 000.95    How  Is  BIAS  residual 
determined? 

(a)  Generally,  residual  information 
will  be  determined  through  a  process 
that  is  consistent  with  the  overall 
process  used  by  the  BLA.  Residual 
information  will  consist  of  residual 
functions  performed  by  the  BLA,  brief 
justification  why  the  function  is  not 
compactible,  and  the  estimated  funding 
level  for  each  residual  function.  Each 
regional  office  and  the  central  office  will 
compile  a  single  document  for 
distribution  each  year  that  contains  all 
the  residual  information  of  that 
respective  office.  The  development  of 
the  residual  information  will  be  based 
on  the  following  principles.  The  BLA 
will: 


(1)  Develop  uniform  residual 
information  to  be  used  to  negotiate 
residuals; 

(2)  Ensure  functional  consistency 
throughout  BLA  in  the  determination  of 
residuals; 

(3)  Make  the  determination  of 
residuals  based  upon  the  functions 
actually  being  performed  by  BLA  at  the 
respective  office; 

(4)  Annually  consult  with  Tribes  on  a 
region-by-region  basis  as  requested  by 
Tribes/Consortia;  and 

(5)  Notify  Tribal  leaders  each  year  by 
March  1  of  the  availability  of  residual 
information. 

(b)  BLA  shall  use  the  residual 
information  determined  under 
subparagraph  (a)  as  the  basis  for 
negotiating  with  individual  Tribes. 

(c)  In  accordance  with  the  appeals 
procedures  in  subpart  R  of  this  part,  if 
BIA  and  a  participating  Tribe/ 
Consortium  disagree  over  the  content  of 
residual  functions  or  amounts.  Tribe/ 
Consortium  can  appeal  as  shown  in  the 
following  table. 


If  a  Tribe/Consortium  .  .  . 

the  Tribe/Consortium  may  .  .  . 

and  .  .  . 

(1)  Disagrees  with  BIA's  determination 

appeal  to  the  Deputy  Commissioner  

the  Deputy  Commissioner  must  malce  a  writ- 
ten determination  within  30  days  of  receiv- 
ing the  request. 

(2)  Disagrees  with  the  Deputy  Commissioner's 

appeal  to  ttie  Assistant  Secretary — Indian  Af- 

the Assistant  Secretary's  detemnination  is  final 

determination. 

fairs. 

for  the  Department. 

(d)  Information  on  residual  functions 
may  be  amended  if  programs  are  added 
or  deleted,  if  statutory  or  final  judicial 
determinations  mandate  or  if  tbe  Deputy 
Commissioner  makes  a  determination 
that  would  alter  the  residual 
information  or  funding  amounts.  The 
decision  may  be  appealed  to  the 
Assistant  Secretary  in  accordance  with 
subpart  R  of  this  part.  The  Assistant 
Secretary  shall  make  a  written 
determination  within  30  days. 

§  1 000.96    May  a  Tribe/Consortium 
continue  to  negotiate  an  AFA  pending  an 
appeal  of  residual  functions  or  amounts? 

Yes,  pending  appeal  of  a  residual 
function  or  amount,  any  Tribe/ 
Consortium  may  continue  to  negotiate 
an  AFA  using  the  residual  information 
that  is  being  appealed.  The  residual 
information  will  be  subject  to  later 
adjustment  based  on  the  final 
determination  of  a  Tribe's/Consortium's 
appeal. 

§  1 000.97    What  is  a  Tribal  share? 

A  Tribal  share  is  the  amount 
determined  for  a  particular  Tribe/ 
Consortium  for  a  particular  program  at 
BIA  regional,  agency  and  central  office 


levels  under  section  403(g)(3)  and 
405(d)  of  the  Act. 

§  1 000.98    How  does  BIA  determine  a 
Tribe's/Consortium's  share  of  funds  to  t>e 
included  In  an  AFA? 

There  are  typically  two  methods  for 
determining  the  amount  of  funds  to  be 
included  in  the  AFA: 

(a)  Formula-driven.  For  formula- 
driven  programs,  a  Tribe's/Consortium's 
amount  is  determined  by  first 
identifying  the  residual  funds  to  be 
retained  by  BLA  and  second,  by 
applying  the  distribution  formula  to  the 
remaining  eligible  funding  for  each 
program  involved. 

(1)  Distribution  formulas  must  be 
reasonably  related  to  the  function  or 
service  performed  by  an  office,  and 
must  be  consistently  applied  to  all 
Tribes  within  each  regional  and  agency 
office. 

(2)  The  process  in  paragraph  (a)  of 
this  section  for  calculating  a  Tribe's 
funding  under  self-governance  must  be 
consistent  with  the  process  used  for 
calculating  funds  available  to  non-self- 
govemance  Tribes. 

(b)  Tribal-specific.  For  programs 
whose  funds  are  not  distributed  on  a 
formula  basis  as  described  in  paragraph 


(a)  of  this  section,  a  Tribe's  funding 
amount  will  be  determined  on  a  Tribe- 
by-Tribe  basis  and  may  differ  between 
Tribes.  Examples  of  these  funds  may 
include  special  project  funding, 
awarded  competitive  grants,  earmarked 
funding,  and  construction  or  other  one- 
time or  non-recurring  funding  for  which 
a  Tribe  is  eligible. 

§  1000.99    Can  a  TritWConsortium 
negotiate  a  Tribal  share  for  programs 
outside  its  region/agenq^? 

Yes,  where  BLA  services  for  a 
particular  Tribe/Consortium  are 
provided  from  a  location  outside  its 
immediate  agency  or  region,  the  Tribe 
may  negotiate  its  share  from  BIA 
location  where  the  service  is  actually 
provided. 

§  1000.100    May  a  Tribe/Consortium  obtain 
discretionary  or  competitive  funding  that  is 
distributed  on  a  discretionary  or 
competitive  basis? 

Funds  provided  for  Indian  services/ 
programs  that  have  not  been  mandated 
by  Congress  to  be  distributed  on  a 
competitive/discretionary  basis  may  be 
distributed  to  a  Tribe/Consortium  under 
a  formula-driven  method.  In  order  to 
receive  such  funds,  a  Tribe/Consortium 
must  be  eligible  and  qualified  to  receive 
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such  funds.  A  Tribe/Consortium  that 
receives  such  funds  under  a  formula- 
driven  methodology  would  no  longer  be 
eligible  to  compete  for  these  funds. 

§  1000.101  Are  all  funds  identified  as 
Tribal  shares  always  paid  to  the  Tribe/ 
Consortium  under  an  AFA? 

No,  at  the  discretion  of  the  Tribe/ 
Consortium,  Tribal  shares  may  be  left, 
in  whole  or  in  part,  with  BIA  for  certain 
programs.  This  is  referred  to  as  a 
"retained  Tribal  share". 

§  1 000.1 02    How  are  savings  that  result 
from  downsizing  allocated? 

Funds  that  are  saved  as  a  result  of 
downsizing  in  BIA  are  allocated  to 
Tribes/Consortia  in  the  same  manner  as 
Tribal  shares  as  provided  for  in 
§1000.98. 

§1000.103    Do  Tribes/Consortia  need 
Secretarial  approval  to  reallocate  funds 
between  programs  that  the  Tribe/ 
Consortium  administers  under  the  AFA? 

No,  imless  otherwise  required  by  law, 
the  Secretary  does  not  have  to  approve 
the  reallocation  of  funds  between 
programs  that  a  Tribe/Consortium 
administers  imder  an  AFA. 

§1000.104    Can  funding  amounts 
negotiated  in  an  AFA  be  adjusted  during  the 
year  it  is  in  effect? 

Yes,  funding  amounts  negotiated  in 
an  AFA  may  be  adjusted  under  the 
following  circiunstances: 

(a)  Congressional  action.  (1) 
Increases/decreases  as  a  result  of 
Congressional  appropriations  and/or  a 
directive  in  the  statement  of  managers 
accompanying  a  conference  report  on  an 
appropriations  bill  or  continuing 
resolution. 

(2)  General  decreases  due  to 
Congressional  action  must  be  applied 
consistenUy  to  BIA,  self-governance 
Tribes/Consortia,  and  Tribes/Consortia 
not  participating  in  self-governance. 

(3)  General  increases  due  to 
Congressional  appropriations  must  be 
applied  consistently,  except  where  used 
to  achieve  equitable  distribution  among 
regions  and  Tribes. 

(4)  A  Tribe/Consortium  will  be 
notified  of  any  decrease  and  be 
provided  an  opportimity  to  reconcile. 

(b)  Mistakes.  If  the  Tribe/Consortium 
or  the  Secretary  can  identify  and 
document  substantive  errors  in 
calculations,  the  parties  will  renegotiate 
the  amoimts  and  make  every  effort  to 
correct  such  errors. 

(c)  Mutual  Agreement.  Both  the  Tribe/ 
Consortium  and  the  Secretary  may  agree 
to  renegotiate  amounts  at  any  time. 


Establishing  Self-Governance  Base 
Budgets 

§  1 000.1 05    What  are  self-governance  base 
budgets? 

(a)  A  Tribe/Consortium  self-    . 
governance  base  budget  is  the  amoimt  of 
recurring  funding  identified  in  the 
President's  annual  budget  request  to 
Congress.  This  amount  must  be  adjusted 
to  reflect  subsequent  Congressional 
action.  It  includes  amounts  that  are 
eligible  to  be  base  transferred  or  have 
been  base  transferred  from  BIA  budget 
accounts  to  self-governance  budget 
accoimts.  As  allowed  by  Congress,  self- 
governance  base  budgets  are  derived 
from: 

(1)  A  Tribe's/Consortium's  Pub.  L.  93- 
638  contract  amounts; 

(2)  Negotiated  agency,  regional,  and 
central  office  amounts; 

(3)  Other  recurring  funding; 

(4)  Special  projects,  if  applicable; 

(5)  Programmatic  shortfall; 

(6)  Tribal  priority  allocation  increases 
and  decreases; 

(7)  Pay  costs  and  retirement  cost 
adjustments;  and 

(8)  Any  other  inflationary  cost 
adjustments. 

(b)  Self-governance  base  budgets  must 
not  include  any  non-recurring  program 
funds,  construction  and  wildland 
firefighting  accounts.  Congressional 
earmarks,  or  other  funds  specifically 
excluded  by  Congress.  These  funds  are 
negotiated  annually  and  may  be 
included  in  the  AFA  but  must  not  be 
included  in  the  self-governance  base 
budget. 

(c)  Self-governance  base  budgets  may 
not  include  other  recurring  type 
programs  that  are  cxurently  in  Tribal 
priority  allocations  (TPA)  such  as 
general  assistance,  housing 
improvement  program  (HIP),  road 
maintenance  and  contract  support. 
Should  these  later  four  programs  ever 
become  base  transferred  to  Tribes,  then 
they  may  be  included  in  a  self- 
governance  Tribe's  base  budget. 

§  1 000.1 06    Once  a  Tribe/Consortium 
establishes  a  base  budget,  are  funding 
amounts  renegotiated  each  year? 

No,  imless  otherwise  requested  by  the 
Tribe/Consortium,  these  amounts  are 
not  renegotiated  each  year.  If  a  Tribe/ 
Consortium  renegotiates  funding  levels: 

(a)  It  must  negotiate  all  funding  levels 
in  the  AFA  using  the  process  for 
determining  residuals  and  funding 
amounts  on  the  same  basis  as  other 
Tribes;  and 

(b)  It  is  eligible  for  funding  amounts 
of  new  programs  or  available  programs 
not  previously  included  in  the  AFA  on 
the  same  basis  as  other  Tribes. 


§  1 000.1 07    Must  a  Tribe/Consortium  with  a 
base  budget  or  base  budget-eligible 
program  amounts  negotiated  before 
January  16,  2001  negotiate  new  Tribal 
shares  and  residual  amounts? 

No,  if  a  Tribe/Consortium  negotiated 
amounts  before  January  16,  2001,  it  does 
not  need  to  renegotiate  new  Tribal 
shares  and  residual  amounts. 

(a)  At  Tribal  option,  a  Tribe/ 
Consortiiun  may  retain  funding  amounts 
that: 

(1)  Were  either  base  eligible  or  in  the 
Tribe's  base;  and 

(2)  Were  negotiated  before  this  part  is 
promulgated. 

(b)  If  a  Tribe/Consortiiun  desires  to 
renegotiate  the  amounts  referred  to  in 
paragraph  (a)  of  this  section,  the  Tribe/ 
Consortium  must: 

(1)  Negotiate  all  funding  included  in 
the  AFA;  and 

(2)  Use  the  process  for  determining 
residuals  and  funding  amounts  on  the 
same  basis  as  other  Tribes. 

(c)  Self-governance  Tribes/Consortia 
are  eligible  for  funding  amounts  for  new 
or  available  programs  not  previously 
included  in  the  AFA  on  the  same  basis 
as  other  Tribes/Consortia. 

§  1 000.1 08     How  are  self-governance  base 
budgets  established? 

At  the  request  of  the  Tribe/ 
Consortium,  a  self-governance  base 
budget  identifying  each  Tribe's  funding 
amount  is  included  in  BIA's  budget 
justification  for  the  following  yeeir, 
subject  to  Congressional  appropriation. 

§  1 000. 1 09    How  are  self-governance  base 
budgets  adjusted? 

Self-governance  base  budgets  must  be 
adjusted  as  follows: 

(a)  Congressional  action.  (1) 
Increases/decreases  as  a  result  of 
Congressional  appropriations  and/or  a 
directive  in  the  statement  of  managers 
accompanying  a  conference  report  on  an 
appropriations  bill  or  continuing 
resolution. 

(2)  General  decreases  due  to 
Congressional  action  must  be  applied 
consistently  to  BIA,  self-governance 
Tribes/Consortia,  and  Tribes/Consortia 
not  participating  in  self-governance. 

(3)  General  increases  due  to 
Congressional  appropriations  must  be 
applied  consistently,  except  where  used 
to  achieve  equitable  distribution  among 
regions  and  "Tribes. 

(4)  A  Tribe/Consortium  will  be 
notified  of  any  decrease  and  be 
provided  an  opportimity  to  reconcile. 

(b)  Mistakes.  If  the  Tribe/Consortium 
or  the  Secretary  can  identify  and 
docimient  substantive  errors  in 
calculations,  the  parties  will  renegotiate 
such  amounts  and  make  every  effort  to 
correct  the  errors. 


(c)  Mutual  agreement.  Both  the  Tribe/ 
Consortium  and  the  Secretary  may  agree 
to  renegotiate  amoimts  at  any  time. 

Subpart  F — Non-BIA  Annual  Self- 
Governance  Compacts  and  Funding 
Agreements 

Purpose 

§1000.120    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  program 
eligibility,  funding,  terms,  and 
conditions  of  AFAs  for  non-BIA 
programs. 

§  1000.121    What  is  an  annual  funding 
agreement  for  a  non-BIA  program? 

Annual  funding  agreements  for  non- 
BIA  programs  are  legally  binding  and 
mutually  enforceable  agreements 
between  a  bureau  and  a  Tribe/ 
Consortium  participating  in  the  self- 
governance  program  that  contain: 

(a)  A  description  of  that  portion  or 
portions  of  a  bureau  program  that  are  to 
be  performed  by  the  Tribe/Consortium; 
and 

(b)  Associated  funding,  terms  and 
conditions  under  which  the  Tribe/ 
Consortium  will  assume  a  program,  or 
portion  of  a  program. 

Eligibility 

§  1 000. 1 22    What  non-BIA  programs  are 
eligible  for  inclusion  in  an  annual  funding 
agreement? 

Programs  authorized  by  sections 
403(b)(2)  and  403(c)  of  the  Act  are 
eligible  for  inclusion  in  AFAs.  The 
Secretary  will  publish  aimually  a  list  of 
these  programs  in  accordance  with 
section  405(c)(4). 

§  1 000.1 23    Are  there  non-BIA  programs  for 
which  the  Secretary  must  negotiate  for 
inclusion  in  an  AFA  subject  to  such  terms 
as  the  parties  may  negotiate? 

Yes,  those  programs,  or  portions 
thereof,  that  are  eligible  for  contracting 
under  Pub.  L.  93-638. 

§1000.124    What  programs  are  included 
under  Section  403<bH2)  of  the  Act? 

Those  programs,  or  portions  thereof, 
that  are  eligible  for  contracting  under 
Pub.  L.  93-638. 

§  1000.125    What  programs  are  included 
under  Section  403(c)? 

Department  of  the  Interior  programs 
of  special  geographic,  historical,  or 
cultural  significance  to  participating 
Tribes,  individually  or  as  members  of  a 
Consortium,  are  eligible  for  inclusion  in 
AFAs  under  section  403(c). 

§1000.126    What  does  "special 
geographic,  historical  or  cultural"  mean? 

(a)  Geographic  generally  refers  to  all 
lands  presently  "on  or  near"  an  Indian 


reservation,  and  all  other  lands  within 
"Indian  country,"  as  defined  by  18 
U.S.C.  1151.  In  addition,  "geographic" 
includes: 

(1)  Lands  of  former  reservations; 

(2)  Lands  on  or  near  those  conveyed 
or  to  be  conveyed  under  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA); 

(3)  Judicially  established  aboriginal 
lands  of  a  Tribe  or  a  Consortium 
member  or  as  verified  by  the  Secretary; 
and 

(4)  Lands  and  waters  pertaining  to 
Indian  rights  in  natural  resources, 
hunting,  fishing,  gathering,  and 
subsistence  activities,  provided  or 
protected  by  treaty  or  other  applicable 
law. 

(b)  Historical  generally  refers  to 
programs  or  lands  having  a  particular 
history  that  is  relevant  to  the  Tribe.  For 
example,  particular  trails,  forts, 
significant  sites,  or  educational 
activities  that  relate  to  the  history  of  a 
particular  Tribe. 

(c)  Cultural  refers  to  programs,  sites, 
or  activities  as  defined  by  individual 
Tribal  traditions  and  may  include,  for 
example: 

(1)  Sacred  and  medicinal  sites; 

(2)  Gathering  of  medicines  or 
materials  such  as  grasses  for  basket 
weaving;  or 

(3)  Other  traditional  activities, 
including,  but  not  limited  to, 
subsistence  hunting,  fishing,  and 
gathering. 

§  1 000. 1 27    Under  Section  403(bK2),  when 
must  programs  be  awarded  non- 
competitively? 

Programs  eligible  for  contracts  under 
Pub.  L.  93-638  must  be  awarded  non- 
competitively. 

§  1 000. 1 28    Is  there  a  contracting 
preference  for  programs  of  special 
geographic,  historical,  or  cultural 
significance? 

Yes,  if  there  is  a  special  geographic, 
historical,  or  cultural  significance  to  the 
program  or  activity  administered  by  the 
bureau,  the  law  affords  the  bureau  the 
discretion  to  include  the  programs  or 
activities  in  an  AFA  on  a  non- 
competitive basis. 

§  1000.129    Are  there  any  programs  that 
may  not  be  included  In  an  AFA? 

Yes,  section  403{k)  of  the  Act 
excludes  from  the  program: 

(a)  Inherently  Federal  functions;  and 

(b)  Programs  where  the  statute 
establishing  the  existing  program  does 
not  authorize  the  type  of  participation 
sought  by  the  Tribe/Consortium,  except 
as  provided  in  §  1000.134. 


§1000.130    Does  a  Triba/Conaortium  need 

to  be  identified  in  an  authorizing  statute  In 
order  for  a  program  or  element  of  a 
program  to  be  included  in  a  r>on-BIA  AFA? 

No,  the  Act  favors  the  inclusion  of  a 
wide  range  of  programs. 

§1000.131    Will  TribesyConsortla 
participate  In  tt>e  Secretary's  determination 
of  what  is  to  be  included  on  the  annual  list 
of  available  programs? 

Yes,  the  Secretary  must  consult  each 
year  with  Tribes/Consortia  participating 
in  self-governance  programs  regarding 
which  bureau  programs  are  eligible  for 
inclusion  in  AFAs. 

§  1 000.1 32  How  will  the  Secretary  consult 
with  Tribes/Consortia  in  developing  the  list 
of  available  programs? 

(a)  On,  or  as  near  as  possible  to, 
October  1  of  each  year,  the  Secretary 
must  distribute  to  each  participating 
self-governance  Tribe/Consortium  the 
previous  year's  list  of  available 
programs  in  accordance  with  section 
405(c)(4)  of  the  Act.  The  Ust  must 
include: 

(1)  All  of  the  Secretary's  proposed 
additions  and  revisions  for  the  coming 
year  with  an  explanation;  and 

(2)  Programmatic  targets  and  an  initial 
point  of  contact  for  each  bureau. 

(b)  The  Tribes/Consortia  receiving  the 
proposed  list  will  have  30  days  from 
receipt  to  comment  in  writing  on  the 
Secretary's  proposed  revisions  and  to 
provide  additions  and  revisions  of  their 
own  for  the  Secretary  to  consider. 

(c)  The  Secretary  will  carefully 
consider  these  comments  before 
publishing  the  list  as  required  by 
section  405(c)(4)  of  the  Act. 

(d)  If  the  Secretary  does  not  plan  to 
include  a  Tribal  suggestion  or  revision 
in  the  final  published  list,  he/she  must 
provide  an  explanation  of  his/her 
reasons  if  requested  by  a  Tribe. 

§1000.133    What  else  is  on  the  list  In 
addition  to  eligible  programs? 

The  list  will  also  include 
programmatic  targets  and  an  initial 
point  of  contact  for  each  bureau. 
Programmatic  targets  will  be  established 
as  part  of  the  consultation  process 
described  in  §  1000.132. 

§  1000.134    May  a  bureau  negotiate  with  a 
Tribe/Consortium  for  programs  not 
specifically  included  on  the  annual  section 
405<c)  list? 

Yes,  the  annual  list  will  specify  that 
bureaus  will  negotiate  for  oUier 
programs  eligible  under  section 
403(b)(2)  when  requested  by  a  Tribe/ 
Consortium.  Bureaus  may  negotiate  for 
section  403(c)  programs  whether  or  not 
they  are  on  the  list. 
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§  1 000.1 35    How  will  a  bureau  negotiate  an 
annual  tunding  agreement  for  a  program  of 
special  geographic,  historical,  or  cultural 
significance  to  more  than  one  Tribe? 

(a)  If  a  program  is  of  special 
geographic,  historical,  or  cultural 
significance  to  more  than  one  Tribe,  the 
bureau  may  allocate  the  program  among 
the  several  Tribes/Consortia  or  select 
one  Tribe/Consortium  with  whom  to 
negotiate  an  AFA. 

(b)  In  making  a  determination  imder 
paragraph  (a)  of  this  section,  the  bvu^au 
will,  in  consultation  with  the  affected 
Tribes,  consider: 

(1)  The  special  significance  of  each 
Tribe's  or  Consortium  member's 
interest;  and 

(2)  The  statutory  objectives  being 
served  by  the  bureau  program. 

(c)  The  bureau's  decision  will  be  final 
for  the  Department. 

§1000.136    When  will  this  determination  be 
made? 

It  will  occur  during  the  pre- 
negotiation  process,  subject  to  the 
timeframes  in  §  1000.171  and 
§1000.172. 

Funding 

§  1000.137    What  funds  are  included  in  an 
AFA? 

Bureaus  determine  the  amount  of 
funding  to  be  included  in  the  AFA  using 
the  following  principles: 

(a)  403(b)(2)  programs.  In  general, 
funds  are  provided  in  an  AFA  to  the 
Tribe/Consortiiun  in  an  amount  equal  to 
the  amoimt  that  it  is  eligible  to  receive 
imder  section  106  of  Pub.  L.  93-638. 

(b)  403(c)  programs.  (1)  The  AFA  will 
include: 

(i)  Amounts  equal  to  the  direct  costs 
the  bureau  would  have  incurred  were  it 
to  operate  that  program  at  the  level  of 
work  mutually  agreed  to  in  the  AFA; 
and 

(ii)  Allowable  indirect  costs. 

(2)  A  bureau  is  not  required  to  include 
management  and  support  funds  from 
the  regional  or  central  office  level  in  an 
AFA,  unless: 

(i)  The  Tribe/Consortium  will  perform 
work  previously  performed  at  the 
regional  or  central  office  level; 

(ii)  The  work  is  not  compensated  in 
the  indirect  cost  rate;  and 

(iii)  Including  management  and 
support  costs  in  the  AFA  does  not  result 
in  the  Tribe/Consortium  being  paid 
twice  for  the  same  work  when 
negotiated  indirect  cost  rate  is  applied. 

(c)  Funding  Limitations.  The  amount 
of  funding  must  be  subject  to  the 
availability  and  level  of  Congressional 
appropriations  to  the  bureau  for  that 
program  or  activity.  As  the  various 
bureaus  use  somewhat  differing 


budgeting  practices,  determining  the 
amount  of  funds  available  for  inclusion 
in  the  AFA  for  a  particular  program  or 
activity  is  likely  to  vary  among  bureaus 
or  programs. 

(1)  The  AFA  may  not  exceed  the 
amount  of  funding  the  bureau  would 
have  spent  for  direct  operations  and 
indirect  support  and  management  of 
that  program  in  that  year. 

(2)  The  AFA  must  not  include 
funding  for  programs  still  performed  by 
the  bureau. 

§1000.138.   How  are  indirect  cost  rates 

determined? 

The  Department's  Office  of  the 
Inspector  General  (OIG)  or  other 
cognizant  Federal  agency  and  the  Tribe/ 
Consortiiun  negotiate  indirect  cost  rates. 
These  rates  are  based  on  the  provisions 
of  the  Office  of  Management  and  Budget 
(OMB)  Circular  A-87  or  other 
applicable  OMB  cost  circular  and  the 
provisions  of  Title  I  of  Pub.  L.  93-638 
(See  §  1000.142).  These  rates  are  used 
generally  by  all  Federal  agencies  for 
contracts  and  grants  with  the  Tribe/ 
Consortium,  including  self-governance 
agreements. 

§  1000.139    Will  the  established  indirect 
cost  rates  always  apply  to  new  AFAs? 

No,  the  established  indirect  cost  rates 
virill  not  always  apply  to  new  AFAs. 

(a)  A  Tribe's/Consortium's  existing 
indirect  cost  rate  should  be  reviewed 
and  renegotiated  with  the  inspector 
general  or  other  cognizant  agency  if: 

(1)  Using  the  previously  negotiated 
rate  would  include  the  recovery  of 
indirect  costs  that  are  not  reasonable, 
allocable,  or  allowable  to  the  relevant 
program;  or 

(2)  The  previously  negotiated  rate 
would  result  in  an  under-recovery  by 
the  Tribe/Consortium. 

(b)  If  a  Tribe/Consortium  has  a  fixed 
amoimt  indirect  cost  agreement  under 
OMB  Circular  A-87,  then: 

(1)  Renegotiation  is  not  required  and 
the  duration  of  the  fixed  amount 
agreement  will  be  that  provided  for  in 
the  fixed  amount  agreement;  or 

(2)  The  Tribe/Consortium  and  bureau 
may  negotiate  an  indirect  cost  amount 
or  rate  for  use  only  in  that  AFA  without 
the  involvement  of  the  inspector  general 
or  other  cognizant  agency. 

§  1 000.1 40    How  does  the  Secretary 
determine  the  amount  of  indirect  contract 
support  costs? 

The  Secretary  determines  the  amount 
of  indirect  contract  support  costs  by: 

(a)  Applying  the  negotiated  indirect 
cost  rate  to  the  appropriate  direct  cost 
base; 

(b)  Using  the  provisional  rate;  or 


(c)  Negotiating  the  amount  of  indirect 
contract  support. 

§  1000.141     Is  there  a  predetermined  cap  or 
limit  on  indirect  cost  rates  or  a  fixed 
formula  for  calculating  indirect  cost  rates? 

No,  indirect  cost  rates  vary  fi-om  Tribe 
to  Tribe.  The  Secretary  should  refer  to 
the  appropriate  negotiated  indirect  cost 
rates  for  individual  Tribes,  that  apply 
government-wide.  Although  this  cost 
rate  is  not  capped,  the  amount  of  funds 
available  for  inclusion  is  capped  at  the 
level  available  imder  the  relevant 
appropriation. 

§  1 000.1 42    Instead  of  the  negotiated 
indirect  cost  rate,  is  it  possible  to  establish 
a  fixed  amount  or  another  negotiated  rate 
for  indirect  costs  where  funds  are  limited? 
Yes,  OMB  Circular  A-87  encourages 
agencies  to  test  fee-for-service 
alternatives.  If  the  parties  agree  to  a      *• 
fixed  price,  fee-for-service  agreement, 
then  they  must  use  OMB  Circular  A-87 
as  a  guide  in  determining  the 
appropriate  price  (OMB  circulars  are 
available  at  http:// 
www.whitehouse.gov/omb/  or  see  5 
CFR  1310.3). Where  limited 
appropriated  funds  are  available, 
negotiating  the  fixed  cost  option  or 
another  rate  may  facilitate  reaching  an 
agreement  with  that  Tribe/Consortium. 

Other  Terms  and  Conditions 

§  1000.143  May  the  bureaus  negotiate 
terms  to  be  Included  in  an  AFA  for  non- 
Indian  programs? 

Yes,  as  provided  for  by  section 
403(b)(2)  and  403(c)  and  as  necessary  to 
meet  program  mandates. 

Reallocation,  Duration,  and 
Amendments 

§  1 000.1 44    Can  a  Tribe  reallocate  funds  for 
a  non-BIA  non-Indian  program? 

Yes,  section  403(b)  permits  such 
reallocation  upon  joint  agreement  of  the 
Secretary  and  the  "Tribe/Consortium. 

§  1 000. 1 45    Do  Tribes/Consortia  need 
Secretarial  approval  to  reallocate  funds 
between  Title-I  eligible  programs  that  the 
Tribe/Consortium  administers  under  a  non- 
BIA  AFA? 

No,  unless  otherwise  required  by  law, 
the  Secretary  does  not  have  to  approve 
the  reallocation  of  funds  with  the 
exception  of  construction  projects. 

§  1000.146    Can  a  Tribe/Consortium 
negotiate  an  AFA  with  a  non-BIA  bureau  for 
which  the  performance  period  exceeds  one 
year? 

Yes,  subject  to  the  terms  of  the  AFA, 
a  Tribe/Consortium  and  a  non-BIA 
bureau  may  agree  to  provide  for  the 
performance  imder  the  AFA  to  extend 
beyond  the  fiscal  year.  However,  the 


Department  may  not  obligate  funds  in 
excess  and  advance  of  available 
appropriations. 

§  1000.147    Can  the  terms  and  conditions 
in  a  non-BIA  AFA  t>e  amended  during  the 
year  it  is  in  effect? 

Yes,  terms  and  conditions  in  a  non- 
BIA  AFA  may  be  amended  during  the 
year  it  is  in  effect  as  agreed  to  by  both 
the  Tribe/Consortium  and  the  Secretary. 

§  1 000.1 48    What  happens  if  an  AFA 
expires  tiefore  the  effective  date  of  the 
successor  AFA? 

If  the  effective  date  of  a  successor 
AFA  is  not  on  or  before  the  expiration 
of  the  current  AFA.  subject  to  terms 
mutually  agreed  upon  by  the  Tribe/ 
Consortium  and  the  Department  at  the 
time  the  current  AFA  was  negotiated  or 
in  a  subsequent  amendment,  the  Tribe/ 
Consortium  may  continue  to  carry  out 
the  program  authorized  under  the  AFA 
to  the  extent  resources  permit.  During 
this  extension  period,  the  current  AFA 
shall  remain  in  effect,  including 
coverage  of  the  Tribe/Consortium  imder 
the  Federal  Tort  Claims  Act  (FTCA)  28 
U.S.C.  2671-2680  (1994);  and  the  Tribe/ 
Consortium  may  use  any  funds 
remaining  under  the  AFA,  savings  from 
other  programs  or  Tribal  funds  to  carry 
out  the  program.  Nothing  in  this  section 
authorizes  an  AFA  to  be  continued 
beyond  the  completion  of  the  program 
authorized  under  the  AFA  or  tbe 
amended  AFA.  This  section  also  does 
not  entitle  a  Tribe/Consortium  to 
receive,  nor  does  it  prevent  a  Tribe  from 
receiving,  additional  funding  under  any 
successor  AFA.  The  successor  AFA 
must  provide  funding  to  the  Tribe/ 
Consortium  at  a  level  necessary  for  the 
Tribe/Consortium  to  perform  the 
programs,  functions,  services,  and 
activities  (PFSA)  or  portions  thereof  for 
the  full  period  they  were  or  will  be 
performed. 

Subpart  G — Negotiation  Process  for 
Annual  Funding  Agreements 

Purpose 

§  1 000. 1 60    What  is  the  purpose  of  this 
subpart? 

This  subpart  provides  the  process  and 
timelines  for  negotiating  a  self- 
governance  compact  with  the 
Department  and  an  AFA  with  any 
bureau. 

(a)  For  a  newly  selected  or  currently 
participating  Tribe/Consortium 
negotiating  an  initial  AFA  with  any 
bureau,  see  §§  1000.173  through 
1000.179. 

(b)  For  a  participating  Tribe/ 
Consortium  negotiating  a  successor  AFA 


with  any  bureau,  see  §§  1000.180 
through  1000.182. 

Negotiating  a  Self-Governance  Compact 

§  1 000. 1 61     What  is  a  self-governance 
compact? 

A  self-governance  compact  is  an 
executed  document  that  affirms  the 
govemment-to-govemment  relationship 
between  a  self-governance  Tribe  and  the 
United  States.  The  compact  differs  from 
an  AFA  in  that  parts  of  the  compact 
apply  to  all  bureaus  within  the 
Department  of  the  Interior  rather  than  a 
single  bureau. 

§  1000.162    What  is  included  in  a  self- 
governance  compact? 

A  model  format  for  self-governance 
compacts  appears  in  appendix  A.  A  self- 
governance  compact  should  generally 
include  the  following: 

(a)  The  authority  and  purpose; 

(b)  Terms,  provisions,  and  conditions 
of  the  compact; 

(c)  Obligations  of  the  Tribe  and  the 
United  States;  and 

(d)  Other  provisions. 

§  1 000.1 63    Can  a  Tribe/Consortium 
negotiate  other  terms  and  conditions  not 
contained  in  the  model  compact? 

Yes,  the  Secretary  and  a  self- 
governance  Tribe/Consortium  may 
negotiate  into  the  model  compact 
contained  in  appendix  A  additional 
terms  relating  to  the  govemment-to- 
govemment  relationship  between  the 
Tribe(s)  and  the  United  States.  For  BIA 
programs,  a  Tribe/Consortium  and  the 
Secretary  may  agree  to  include  any  term 
in  a  contract  and  funding  agreement 
under  Title  I  in  the  model  compact 
contained  in  appendix  A  to  this  part. 

§  1000.164    Can  a  Tribe/Consortium  have 
an  AFA  without  entering  into  a  compact? 

Yes,  at  the  Tribe's/Consortium's 
option. 

§  1 000.1 65    Are  provisions  in  compacts 
negotiated  before  January  16,  2001, 
effective  after  implementation? 

(a)  Yes,  all  provisions  in  compacts 
that  were  negotiated  with  BIA  before 
January  16,  2001,  shall  remain  in  effect 
for  BIA  programs  only  after  January  16, 
2001,  provided  that  each  compact 
contains  provisions: 

(1)  That  are  authorized  by  the  Tribal 
Self-Governance  Act  of  1994; 

(2)  Are  in  compliance  with  other 
applicable  Federal  laws;  and, 

(3)  Are  consistent  with  this  part. 

(b)  BIA  will  notify  the  Tribe/ 
Consortium  in  writing  when  BIA  asserts 
that  a  provision  or  provisions  of  that 
Tribe's/Consortium's  previously 
negotiated  compact  is  not  in  compliance 
with  the  terms  and  conditions  of  this 


part.  BIA  and  the  Tribe/Consortium  will 
renegotiate  the  provision  within  60  days 
of  the  Tribe's/Consortium's  receipt  of 
the  notification. 

(c)  If  renegotiation  is  not  successful 
within  60  days  of  the  notice  being 
provided,  BIA's  determination  is  final 
for  the  bureau  and  enforceability  of  the 
provisions  shall  be  subject  to  the 
appeals  process  described  in  subpart  R 
of  this  part.  Pending  a  final  appeal 
through  the  appeals  process,  BIA's 
determination  shall  be  stayed. 

Negotiation  of  Initial  Annual  Funding 
Agreements 

§  1 000.1 66    What  are  the  phases  of  the 
negotiation  process? 

There  are  two  phases  of  the 
negotiation  process: 

(a)  The  information  phase;  and 

(b)  The  negotiation  phase. 

§  1000.167    Who  may  initiate  the 
information  phase? 

Any  Tribe/Consortium  that  has  been 
admitted  to  the  program  or  to  the 
applicant  pool  may  initiate  the 
information  phase. 

§  1 000. 1 68  Is  it  mandatory  to  go  through 
the  information  phase  before  Inittating  ttie 
negotiation  phase? 

No,  a  Tribe/Consortium  may  go 
direcUy  to  the  negotiation  phase. 

§  1000.169  How  does  a  Tribe/Consortium 
initiate  the  information  phase? 

A  Tribe/Consortium  imtiates  the 
information  phase  by  submitting  a  letter 
of  interest  to  the  bureau  administering 
a  program  that  the  Tribe/Consortium 
may  want  to  include  in  its  AFA.  A  letter 
of  interest  may  be  mailed,  telefaxed,  or 
hand-delivered  to: 

(a)  The  Director,  OSG,  if  the  request 
is  for  information  about  BIA  programs; 

(b)  The  non-BIA  bureau's  self- 
govemance  representative  identified  in 
the  Secretary's  annual  section  405(c) 
listing  in  the  Federal  Register,  if  the 
request  is  for  information  concerning 
programs  of  non-BIA  bureaus.  * 

§  1 000.1 70    What  is  the  letter  of  interest? 

A  letter  of  interest  is  the  initial 
indication  of  interest  submitted  by  the 
Tribe/Consortium  informing  the  bureau 
of  the  Tribe's/Consortium's  interest  in 
seeking  information  for  the  possible 
negotiation  of  one  or  more  bureau 
programs.  For  non-BLA  bureaus,  the 
program  and  budget  information  request 
should  relate  to  the  program  and 
activities  identified  in  the  Secretary's 
section  405(c)  list  in  the  Federal 
Register  or  a  section  403(c)  request.  A 
letter  of  interest  should  identify  the 
following: 
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(a)  As  specifically  as  possible,  the 
program  a  Tribe/Consortium  is 
interested  in  negotiating  under  an  AFA; 

(b)  A  preliminary  brief  explanation  of 
the  cultural,  historical,  or  geographic 
significance  to  the  Tribe/Consortium  of 
the  program,  if  applicable; 

(c)  The  scope  of  activity  that  a  Tribe/ 
Consortium  is  interested  in  including  in 
an  AFA; 

(d)  Other  information  that  may  assist 
the  bureau  in  identifying  the  programs 
that  are  included  or  related  to  the 
Tribe's/Consortium's  request; 

(e)  A  request  for  information  that 
indicates  the  type  and/or  description  of 
information  that  will  assist  the  Tribe/ 
Consortium  in  pursuing  the  negotiation 
process; 

(f)  A  designated  Tribal  contact; 

(g)  A  request  for  information  on  any 
funds  that  may  be  available  within  the 
bureau  or  other  known  possible  sources 
of  funding  for  planning  and  negotiating 
an  AFA; 

(h)  A  request  for  information  on  any 
funds  available  within  the  bureau  or 
from  other  sources  of  funding  that  the 
Tribe/Consortium  may  include  in  the 
AFA  for  plaiming  or  performing 
programs  or  activities;  and 

(i)  Any  requests  for  technical 
assistance  to  be  provided  by  the  bureau 
in  preparing  documents  of  materials 
that  may  be  required  for  the  Tribe/ 
Consortium  in  the  negotiation  process. 

§  1 000.1 71     When  should  a  TribeJ 
Consortium  submit  a  letter  of  interest? 

A  letter  of  interest  may  be  submitted 
at  any  time.  To  meet  the  negotiation 
deadlines  below,  letters  should  be 
submitted  to  the  appropriate  non-BIA 
bureaus  by  March  1 ;  letters  should  be 
submitted  to  BLA  by  April  1  for  fiscal 


year  Tribes/Consortia  or  May  1  for 
calendar  year  Tribes/Consortia. 

§1000.172    What  steps  does  the  bureau 
take  after  a  letter  of  interest  is  submitted  by 
a  Tribe/Consortium? 

(a)  Within  15  calendar  days  of  receipt 
of  a  Tribe's/Consortium's  letter  of 
interest,  the  biu^au  will  notify  the 
Tribe/Consortiima  about  who  will  be 
designated  as  the  bureau's 
representative  to  be  responsible  for 
responding  to  the  Tribal  requests  for 
information.  The  bureau  representative 
shall  act  in  good  faith  in  fulfilling  the 
following  responsibilities: 

(1)  Providing  all  budget  and  program 
information  identified  in  paragraph  (b) 
of  this  section,  from  each  organizational 
level  of  the  bureau(s);  and 

(2)  Notifying  any  other  bureau 
requiring  notification  and  participation 
under  this  part. 

(b)  Within  30  calendar  days  of  receipt 
of  the  Tribe's/Consortium's  letter  of 
interest: 

(1)  To  the  extent  that  such  reasonably 
related  information  is  available,  the 
bureau  representative  is  to  provide  the 
information  listed  in  paragraph  (c)  of 
this  section,  if  available  and  consistent 
with  the  bureau's  budgetary  process; 

(2)  A  written  explanation  of  why  the 
information  is  not  available  or  not  being 
provided  to  the  Tribe's/Consortium's 
contact  and  the  date  by  which  other 
available  information  will  be  provided; 
or 

(3)  If  applicable,  a  written  explanation 
of  why  the  program  is  unavailable  for 
negotiation. 

(c)  Information  to  be  made  available 
to  the  Tribe's/Consortium's  contact, 
subject  to  the  conditions  of  paragraph 
(b)  of  this  section,  includes: 

(1)  Information  regarding  program, 
budget,  staffing,  and  locations  of  the 


offices  administering  the  program  and 
related  administrative  support  program 
identified  by  the  Tribe/Consortixun, 

(2)  Information  contained  in  the 
previous  year,  present  year,  and  next 
year's  budget  proposed  by  the  President 
at  the  national  program  level  and  the 
regional/local  level. 

(3)  When  appropriate,  the  bureau  will 
be  available  to  meet  the  Tribal 
representatives  to  explain  the  budget 
information  provided. 

(4)  Information  used  to  support 
budget  allocations  for  the  programs 
identified  (e.g.,  full  time  equivalents 
and  other  relevant  factors). 

(5)  Information  used  to  operate  and/ 
or  evaluate  a  program,  such  as  statutory 
and  regulatory  requirements  and 
program  standards. 

(6)  If  applicable,  information 
regarding  how  a  program  is 
administered  by  more  than  one  biu^eau, 
including  a  point  of  contact  for 
information  for  the  other  bureau(s);  and 

(7)  Other  information  requested  by  the 
Tribe/Consortium  in  its  letter  of  interest. 

(d)  If  a  bureau  fails  to  provide 
reasonably  related  information 
requested  by  a  Tribe/Consortium,  the 
Tribe/Consortium  may  appeal  the 
failiu"e  in  accordance  with  subpart  R  of 
this  part.  These  requests  shall  be 
considered  for  a  fee  waiver  under  the 
Freedom  of  Information  Act. 

§  1 000.1 73    How  does  a  newly  selected 
Tribe/Consortium  initiate  the  negotiation 
phase? 

(a)  To  initiate  the  negotiation  phase, 
an  authorized  official  of  the  newly 
selected  Tribe/Consortium  submits  a 
written  request  to  negotiate  an  AFA  as 
indicated  in  the  following  table: 


For  a  .  .  . 

the  Tribe/Consortium  should  submit  the 
request  to  .  .  . 

and  the  request  should  identify  .  .  . 

(1)  BIA  program 

the  Director,  OSG 

the  bureau  representative  designated  to  re- 
spond to  the  Tribe's/Consortium's  request 
for  information. 

the  lead  negotiator(s)  for  the  Tribe/Consor- 
tium. 

the  lead  negotiator(s)  for  the  Tribe/Consortium 
and  the  specific  program(s)  that  the  Tribe/ 
Consortium  seeks  to  negotiate. 

(2)  Non-BIA  program  

(b)  The  Tribal/Consortium  official  must  submit  the  information  required  by  paragraph  (a)  of  this  section  by  the 
deadline  shown  in  the  following  table: 


Type  of  program 


(1)BIA 

(2)  BIA 

(3)  Non-BIA 


Type  of  trit)e/consortium 


Fiscal  year 

Calendar  year 

Fiscal  year  or  calendar  year 


Submission  deadline 


April  1. 
May  1. 
May  1*. 


*  The  request  may  be  submitted  later  than  this  date  where  the  bureau  and  the  Tribe/Consortium  agree  that  administration  for  a  partial  year 
funding  agreement  is  feasible. 


§  1000.174    How  and  when  does  the  bureau 
respond  to  a  request  to  negotiate? 

(a)  Within  15  days  of  receiving  a 
Tribe's/Consortium's  request  to 
negotiate,  the  bureau  will  take  the  steps 
in  this  section.  If  more  than  one  bureau 
is  involved,  a  lead  bureau  must  be 
designated  to  conduct  negotiations. 

(b)  If  the  program  is  contained  on  the 
section  405(c)  list,  the  biu^au  will 
identify  the  lead  negotiator(s)  and 
awarding  official{s)  for  executing  the 
AFA. 

(c)  If  the  program  is  potentially  of  a 
special  geographic,  cultural,  or  historic 
significance  to  a  Tribe/Consortiiun,  the 
bureau  will  schedule  a  pre-negotiation 
meeting  with  the  Tribe/Consortiiun  as 
soon  as  possible.  The  purpose  of  the 
meeting  is  to  assist  the  biu-eau  in 
determining  if  the  program  is  available 
for  negotiation. 

(d)  Within  10  days  after  convening  a 
meeting  under  paragraph  (c)  of  this 
section: 

(1)  If  the  program  is  available  for 
negotiation,  the  bureau  will  identify  the 
lead  negotiator(s)  and  awarding 
official(s);  or 

(2)  If  the  program  is  imavailable  for 
negotiation,  the  bureau  will  give  to  the 
Tribe/Consortium  a  written  explanation 
of  why  the  program  is  unavailable  for 
negotiation. 

§1000.175    What  is  the  process  for 
conducting  the  negotiation  phase? 

(a)  Within  30  days  of  receiving  a 
vmtten  request  to  negotiate,  the  bureau 
and  the  Tribe/Consortium  will  agree  to 
a  date  to  conduct  an  initial  negotiation 
meeting.  Subsequent  meetings  will  be 
held  with  reasonable  frequency  at 
reasonable  times. 

(b)  Tribe/Consortium  and  bureau  lead 
negotiators  must: 

(1)  Be  authorized  to  negotiate  on 
behalf  of  their  government;  and 

(2)  Involve  all  necessary  persons  in 
the  negotiation  process. 

(c)  Once  negotiations  have  been 
successfully  completed,  the  bureau  and 
Tribe/Consortium  will  prepare  and 
either  execute  or  disapprove  an  AFA 
within  30  days  or  by  a  mutually  agreed 
upon  date. 

§  1 000.1 76    What  issues  must  the  bureau 
and  the  Tribe/Consortium  address  at 
negotiation  meetings? 

The  negotiation  meetings  referred  to 
in  §  1000.175  must  address  at  a 
minimum  the  following: 

(a)  The  specific  Tribe/Consortiimi 
proposal(s)  and  intentions; 

(b)  Legal  or  program  issues  that  the 
biueau  or  the  'Tribe/Consortium  identify 
as  concerns; 

(c)  Options  for  negotiating  programs 
and  related  budget  amounts,  including 


mutually  agreeable  options  for 
developing  alternative  formats  for 
presenting  budget  information  to  the 
Tribe/Consortium; 

(d)  Dates  for  conducting  and 
concluding  negotiations; 

(e)  Protocols  for  conducting 
negotiations; 

(f)  Responsibility  for  preparation  of  a 
written  summary  of  the  discussions;  and 

(g)  Who  will  prepare  an  initial  draft 
of  the  AFA. 

§  1 000.1 77    What  happens  when  the  AFA  is 
signed? 

(a)  After  all  parties  have  signed  the 
AFA,  a  copy  is  sent  to  the  Tribe/ 
Consortium. 

(b)  The  Secretary  forwards  copies  of 
the  AFA  to: 

(1)  The  House  Subcommittee  on 
Native  Americans  and  Insular  Affairs; 
and 

(2)  The  Senate  Committee  on  Indian 
Affairs; 

(c)  For  BIA  programs,  the  AFA  is  also 
forwarded  to  each  Indian  Tribe/ 
Consortium  served  by  the  BIA  Agency 
that  serves  any  Tribe/Consortium  that  is 
a  party  to  the  AFA. 

§  1 000. 1 78    When  does  the  A  FA  become 
effective? 

The  effective  date  is  not  earlier  than 
90  days  after  the  AFA  is  submitted  to 
the  Congressional  committees  tmder 
§  1000.177(b). 

§  1000.179    What  happens  if  the  Tribe/ 
Consortium  and  bureau  negotiators  fail  to 
reach  an  agreement? 

(a)  If  the  Tribe/Consortium  and 
bureau  representatives  do  not  reach 
agreement  during  the  negotiation  phase 
by  the  mutually  agreed  to  date  for 
completing  negotiations,  the  Tribe/ 
Consortium  and  the  bureau  may  each 
make  a  last  and  best  offer  to  the  other 
party. 

(b)  If  a  last  and  best  offer  is  not 
accepted  within  15  days,  the  bureau 
will  provide  a  written  explanation  to  the 
Tribe/Consortium  explaining  its  reasons 
for  not  entering  into  an  AFA  for  the 
requested  program,  together  with  the 
applicable  statement  prescribed  in 
subpart  R  of  this  part,  concerning  appeal 
or  review  rights. 

(c)  The  Tribe/Consortium  has  30  days 
from  receipt  of  the  bureau's  written 
explanation  to  file  an  appeal.  Appeals 
are  handled  in  accordance  with  subpart 
R  of  this  part. 

Negotiation  Process  for  Successor 
Annual  Funding  Agreements 

§  1 000.1 80    What  is  a  successor  AFA? 

A  successor  AFA  is  a  funding 
agreement  negotiated  after  a  Tribe's/ 


Consortium's  initial  agreement  with  a 
bureau  for  continuing  to  perform  a 
particular  program.  The  parties  to  the 
AFA  should  generally'tise  the  terms  of 
the  existing  AFA  to  expedite  and 
simplify  the  exchange  of  information 
and  the  negotiation  process. 

§1000.181     How  does  the  Tribe/Consortium 
initiate  the  negotiation  of  a  successor  AFA? 

Although  a  written  request  is 
desirable  to  document  the  precise 
request  and  date  of  the  request,  a 
written  request  is  not  mandatory.  If 
either  party  anticipates  a  significant 
change  in  an  existing  program  in  the 
AFA,  it  should  notify  the  other  party  of 
the  change  at  the  earliest  possible  date 
so  that  the  other  party  may  plan 
accordingly. 

§1000.182    What  is  the  process  for 
negotiating  a  successor  AFA? 

The  Tribe/Consortium  and  the  bureau 
use  the  procedures  in  §§  1000.173 — 
1000.179. 

Subpart  H — Llinitatlon  and/or 
Reduction  of  BIA  Services,  Contracts, 
and  Funds 

§1000.190    What  is  the  purpose  of  this 
subpart? 

This  subpart  prescribes  the  process 
that  the  Secretary  uses  to  determine 
whether  a  BLA  self-governance  funding 
agreement  causes  a  limitation  or 
reduction  in  the  services,  contracts,  or 
funds  that  any  other  Tribe/Consortium 
or  Tribal  organization  is  eligible  to 
receive  under  self-determination 
contracts,  other  self-governance 
compacts,  or  direct  services  from  BLA. 
This  type  of  limitation  is  prohibited  by 
section  406(a)  of  Pub.  L.  93-638.  For  the 
purposes  of  this  subpart,  Tribal 
organization  means  an  organization 
eligible  to  receive  services,  contracts,  or 
funds  under  section  102  of  Pub.  L.  93- 
638. 

§1000.191    To  whom  does  this  sutipart 
apply? 

Participating  and  non-participating 
Tribes/Consortia  and  Tribal 
organizations  are  subject  to  this  subpart. 
It  does  not  apply  to  the  general  public 
and  non-Indians. 

§  1 000. 1 92    What  services,  contracts,  or 
funds  are  protected  under  section  406<a)? 

Section  406(a)  protects  against  the 
actual  reduction  or  limitations  of 
services,  contracts,  or  funds. 

§1000.193    Who  may  raise  the  issue  of 
limitation  or  reduction  of  services, 
contracts,  or  funding? 

BLA  or  any  affected  Tribe/Consortium 
or  Tribal  organization  may  raise  the 
issue  that  a  BLA  self-governance  AFA 
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limits  or  reduces  particular  services, 
contracts,  or  funding  for  which  it  is 
eligible. 

§  1000.194    When  must  BIA  raise  the  issue 
of  limitation  or  reduction  of  services, 
contracts,  or  funding? 

(a)  From  the  beginning  of  the 
negotiation  period  until  the  end  of  the 
first  year  of  implementation  of  an  AFA, 
BIA  may  raise  the  issue  of  limitation  or 
reduction  of  services,  contracts,  or 
funding.  If  BIA  and  a  participating 
Tribe/Consortium  disagree  over  the 
residual  information,  a  participating 
Tribe/Consortium  may  ask  the  Deputy 
Commissioner — Indian  Affairs  to 
reconsider  residual  levels  for  particular 
programs.  (See  §  1000.95(d)] 

(b)  After  the  AFA  is  signed,  BLA  must 
raise  the  issue  of  any  undetermined 
funding  amounts  within  30  days  after 
the  final  funding  level  is  determined. 
BIA  may  not  raise  this  issue  after  this 
period  has  elapsed. 

§  1000.195    When  must  an  affected  Trilie/ 
Consortium  or  Tribal  organization  raise  the 
issue  of  a  limitation  or  reduction  of 
services,  contracts,  or  funding  for  which  it 
is  eligible? 

(a)  A  Tribe/Consortium  or  Tribal 
organization  may  raise  the  issue  of 
limitation  or  reduction  of  services, 
contracts,  or  funding  for  which  it  is 
eligible  during: 

(1)  Region-wide  Tribal  shares 
meetings  occurring  before  the  first  year 
of  implementation  of  an  AFA; 

(2)  Within  the  90-day  review  period 
before  the  effective  date  of  the  AFA;  and 

(3)  The  first  year  of  implementation  of 
an  AFA. 

(b)  Any  Tribe/Consortiiun  or  Tribal 
organization  claiming  a  limitation  or 
reduction  of  contracts,  services,  or 
funding  for  which  it  is  eligible  must 
notify,  in  writing,  both  the  Department 
and  negotiating  Tribe/Consortium. 
Claims  may  only  be  filed  within  the 
periods  specified  in  paragraph  (a)  of  this 
section. 

§  1 000.1 96    What  must  be  included  in  a 
finding  by  BIA  or  in  a  claim  by  an  affected 
Trlt>e/Consortium  or  Tribal  organization 
regarding  the  Issue  of  a  limitation  or 
reduction  of  services? 

An  affected  Tribe/Consortium  must 
include  in  its  claim  a  written 
explanation  identifying  the  alleged 
limitation  or  reduction  of  services, 
contracts,  or  funding  for  which  it  is 
eligible.  A  finding  by  BIA  must  likewise 
identify  the  limitation  or  reduction. 

§  1000.197    How  will  BIA  resolve  a  claim? 

All  findings  and  claims  timely  made 
in  accordance  with  §§  1000.194  through 
1000.195  will  be  resolved  in  accordance 
with  25  CFR  part  2. 


§1000.198    How  must  a  limitation  or 
reduction  in  services,  contracts,  or  funds 
be  remedied? 

(a)  If  funding  a  participating  Tribe/ 
Consortium  will  limit  or  reduce 
services,  contracts,  or  funds  for  which 
another  Tribe/Consortium  or  Tribal 
organization  is  eligible,  BIA  must 
remedy  the  reduction  as  follows: 

•   (1)  In  the  ciurent  AFA  year  BIA  must 
use  shortfall  funding,  supplemental 
funding,  or  other  available  BIA 
resoiut;es;  and 

(2)  In  a  subsequent  AFA  year,  BIA 
may  adjust  the  AFA  funding  in  an  AFA 
to  correct  a  finding  of  actual  reduction 
in  services,  contracts,  or  funds  for  that 
subsequent  year. 

(b)  All  adjustments  under  this  section 
must  be  mutually  agreed  between  BIA 
and  the  participating  Tribe/Consortium. 

Subpart  I — Public  Consultation 
Process 

§  1 000.21 0    When  does  a  non-BIA  bureau 
use  a  public  consultation  process  related  to 
the  negotiation  of  an  AFA? 

When  required  by  law  or  when 
appropriate  imder  bureau  discretion,  a 
bureau  may  use  a  public  consultation 
process  in  negotiating  an  AFA. 

§  1000^11     Will  the  bureau  contact  the 
Tribe/Consortium  before  initiating  public 
consultation  process  for  a  non-BIA  AFA 
under  negotiation? 

Yes,  the  bureau  and  the  Tribe/ 
Consortiiun  will  discuss  the 
consultation  process  to  be  used  in 
negotiating  a  non-BIA  AFA. 

(a)  When  public  consultation  is 
required  by  law,  the  bureau  will  follow 
the  required  process  and  will  involve 
the  Tribe/Consortiiun  in  that  process  to 
the  maximum  extent  possible. 

(b)  When  public  consultation  is  a 
matter  of  biueau  discretion,  at  Tribal 
request  the  Tribe/Consortium  and  the 
biu^au,  unless  prohibited  by  law,  will 
joinUy  develop  guidelines  for  that 
process,  including  the  conduct  of  emy 
future  public  meetings.  The  biueau  and 
the  Tribe/Consortium  will  jointly 
identify  a  list  of  potential  project 
beneficiaries,  third-party  steikeholders, 
or  third-party  users  (affected  parties)  for 
use  in  the  public  consultation  process. 

§  1 000.21 2    What  is  the  role  of  the  Tribe/ 
Consortium  when  a  bureau  initiates  a  public 
meeting? 

When  a  bureau  initiates  a  public 
meeting  with  affected  parties  it  will  take 
the  following  actions: 

(a)  The  bureau  will  notify  the  Tribe/ 
Consortium  of  the  meeting  time,  place, 
and  invited  parties: 

(1)  Ten  days  in  advance,  if  possible; 
or 


(2)  If  less  than  10  days  in  advance,  at 
the  earliest  practical  time. 

(b)  When  the  bureau  notifies  the 
Tribe/Consortiiun,  the  biu-eau  will 
invite  the  Tribe/Consortium  to 
participate  in  and,  unless  prohibited  by 
law,  to  co-sponsor  or  co-facilitate  the 
meeting. 

(c)  When  possible,  the  bureau  and  the 
Tribe/Consortium  should  meet  to  plan 
and  discuss  the  conduct  of  the  meeting, 
meeting  protocols,  and  general 
participation  in  the  proposed 
consultation  meeting. 

(d)  The  bureau  and  the  Tribe/ 
Consortium  will  conduct  the  meeting  in 
a  manner  that  facilitates  and  does  not 
undermine  the  govemment-to- 
govemment  relationship  and  self- 
governance; 

(e)  The  Tribe/Consortium  may 
provide  technical  support  to  the  biu-eau 
to  enhance  the  consultation  process,  as 
mutually  agreed. 

§  1 000.21 3    What  should  the  bureau  do  if  it 
is  invited  to  attend  a  meeting  with  respect 
to  the  Tribe's/Consortium's  proposed  AFA? 

If  the  bureau  is  invited  to  participate 
in  meetings,  hearings,  etc.,  held  or 
conducted  by  other  parties,  where  the 
subject  matter  of  the  AFA  under 
negotiation  is  expected  to  be  raised,  the 
bureau: 

(a)  Shall  notify  the  Tribe/Consortivun 
at  the  earliest  practical  time;  and 

(b)  Should  encourage  the  meeting 
sponsor  to  invite  the  Tribe/Consortium 
to  participate. 

41000.214    Will  the  bureau  and  the  Tribe/ 
Consortium  share  information  concerning 
Inquiries  about  the  Tribes/Consortia  and  the 
AFA? 

Yes,  the  bureau  and  the  Tribe/ 
Consortium  will  exchange  information 
about  inquiries  from  affected  or 
interested  parties  relating  to  the  AFA 
under  negotiation. 

Subpart  J— Waiver  of  Regulations 

§  1 000.220    What  regulations  apply  to  self- 
governance  Tribes? 

All  regulations  that  govern  the 
operation  of  programs  included  in  an 
AFA  apply  unless  waived  under  this 
subpart.  To  the  maximum  extent 
practical,  the  parties  should  identify 
these  regulations  in  the  AFA. 

§  1 000.221     Can  the  Secretary  grant  a 
waiver  of  regulations  to  a  Tribe/ 
Consortium? 

Yes,  a  Tribe/Consortium  may  ask  the 
Secretary  to  grant  a  waiver  of  some  or 
all  Department  of  the  Interior 
regulation(s)  applicable  to  a  program,  in 
whole  or  in  part,  operated  by  a  Tribe/ 
Consortium  under  an  AFA. 


§  1 000.222    How  does  a  Tribe/Consortium 
obtain  a  waiver? 

To  obtain  a  waiver,  the  Tribe/ 
Consortiiun  must: 

(a)  Submit  a  written  request  from  the 
designated  Tribal  official  to  the  Director 
for  BIA  programs  or  the  appropriate 
bureau/office  director  for  non-BIA 
programs; 

(b)  Identify  the  regulation  to  be 
waived  and  the  reasons  for  the  request; 

(c)  Identify  the  programs  to  which  the 
waiver  would  apply; 

(d)  Identify  what  provisions,  if  any, 
would  be  substituted  in  the  AFA  for  the 
regulation  to  be  waived;  and 

(e)  When  applicable,  identify  the 
effect  of  the  waiver  on  any  trust 
programs  or  resources. 

§  1 000.223    When  can  a  Tribe/Consortium 
request  a  waiver  of  a  regulation? 

A  Tribe/Consortium  may  request  a 
wEuver  of  a  regulation: 

(a)  As  part  of  the  negotiation  process; 
or 

(b)  After  an  AFA  has  been  executed. 

§  1 000.224    How  can  a  Tribe/Consortium 
expedite  the  review  of  a  regulation  waiver 
request? 

A  Tribe/Consortium  may  request  a 
meeting  or  other  informal  discussion 
with  the  appropriate  bureau  officials 
before  submitting  a  waiver  request. 

(a)  To  set  up  a  meeting,  the  Tribe/ 
Consortium  should  contact: 

(1)  For  BIA  programs,  the  Director, 
OSG;  or 

(2)  For  non-BIA  programs,  the 
designated  representative  of  the  bureau. 

Cb)  The  meeting  or  discussion  is 
intended  to  provide: 

(1)  A  clear  understanding  of  the 
nature  of  the  request; 

(2)  Necessary  background  and 
information;  and 

(3)  An  opportunity  for  the  bureau  to 
offer  appropriate  technical  assistance. 

§  1 000.225    Are  meetings  or  discussions 
mandatory? 

No,  a  meeting  with  the  bureau 
officials  is  not  necessary  to  submit  a 
waiver  request. 

§  1 000.226    On  what  basis  may  the 
Secretary  deny  a  waiver  request? 

The  Secretary  may  deny  a  waiver 
request  if: 

(a)  For  a  Titie-I-eligible  program,  the 
requested  waiver  is  prohibited  by 
Federal  law;  or 

(b)  For  a  non-Titie-I-eligible  program, 
the  requested  waiver  is: 

(1)  Prohibited  by  Federal  law;  or 

(2)  Inconsistent  with  the  express 
provisions  of  the  AFA. 


§  1 000.227  What  happens  if  the  Secretary 
denies  the  waiver  request? 

If  the  Secretar)'  denies  a  waiver 
request,  the  Secretary  issues  a  written 
decision  stating: 

(a)  The  basis  for  the  decision; 

(b)  The  decision  is^  final  for  the 
Department;  and 

fc)  The  Tribe/Consortium  may  request 
reconsideration  of  the  denial. 

§  1 000.228  What  are  examples  of  waivers 
prohibited  by  law? 

Examples  of  when  a  waiver  is 
prohibited  by  Federal  law  include: 

(a)  When  the  effect  would  be  to  waive 
or  eliminate  express  statutory 
requirements; 

(b)  When  a  statute  authorizes  civil 
and  criminal  penalties; 

(c)  When  it  would  result  in  a  failure 
to  ensure  that  proper  health  and  safety 
standards  are  included  in  an  AFA 
(section  403(e)(2)); 

(d)  When  it  would  result  in  a 
reduction  of  the  level  of  trust  services 
that  would  have  been  provided  by  the 
Secretary  to  individual  Indians  (section 
403|2)(4)); 

(e)  When  it  would  limit  or  reduce  the 
services,  contracts,  or  funds  to  any  other 
Indian  Tribe  or  Tribal  organization 
(section  406(a)); 

(f)  When  it  would  diminish  the 
Federal  trust  responsibility  to  Tribes, 
individual  Indians  or  Indians  with  trust 
allotments  (Section  406(b));  or 

(g)  When  it  would  violate  Federal  case 
law. 

§  1000.229    May  a  Tribe/Consortium 
propose  a  substitute  for  a  regulation  It 
wishes  to  be  waived? 

Yes,  where  a  Tribe/Consortium 
wishes  to  replace  the  waived  regulation 
with  a  substitute  that  otherwise 
maintains  the  requirements  of  the 
applicable  Federal  law,  the  Secretary 
may  be  able  to  approve  the  waiver 
request.  The  Tribe/Consortium  and 
bureau  officials  must  negotiate  to 
develop  a  suggested  substitution. 

§  1 000.230    How  is  a  waiver  approval 
documented  for  the  record? 

The  waiver  decision  is  made  part  of 
the  AFA  by  attaching  a  copy  of  it  to  the 
AFA  and  by  mutually  executing  any 
necessary  conforming  amendments  to 
the  AFA.  The  decisions  announcing  the 
waiver  also  will  be  posted  on  the  Office 
of  Self-Governance  web  site  and  all  such 
decisions  shall  be  made  available  on 
request. 

§  1 000.231  How  does  a  Tribe/Consortium 
request  reconsideration  of  the  Secretary's 
denial  of  a  waiver? 

(a)  The  Tribe/Consortium  may  request 
reconsideration  of  a  waiver  denial.  To 
do  so,  the  Tribe/Consortium  must 
submit  a  request  to: 


(1)  The  Director,  OSG,  for  BIA 
programs;  or 

(2)  The  appropriate  bureau  head,  for 
non-BIA  programs. 

(b)  The  request  must  be  filed  within 
30  days  of  the  day  the  decision  is 
received  by  certified  mail  (return  receipt 
requested)  or  by  hand  delivery.  A 
request  submitted  by  mail  vdll  be 
considered  filed  on  the  postmark  date. 

(c)  The  request  must  identify  the 
issues  to  be  addressed,  including  a 
statement  of  reasons  supporting  the 
request. 

§  1000.232    When  must  DOI  respond  to  a 
request  for  reconsideration? 

The  Secretary  must  issue  a  written 
decision  within  30  days  of  the 
Department's  receipt  of  a  request  for 
reconsideration.  This  decision  is  final 
for  the  Department  and  no 
administrative  appeal  may  be  made. 

Subpart  K — Construction 

§  1 000.240    What  construction  programs 
included  in  an  AFA  are  subject  to  this 
sut>part? 

(a)  All  BIA  and  non-BIA  construction 
programs  included  in  an  AFA  are 
subject  to  this  subpart.  This  includes 
design,  construction,  repair, 
improvement,  expansion,  replacement 
or  demolition  of  buildings  or  facilities, 
and  other  related  work  for  Federal,  or 
Federally  funded  Tribal,  facilities  and 
projects. 

(b)  The  following  programs  and 
activities  are  not  construction  programs 
and  activities: 

(1)  Activities  limited  to  providing 
planning  services,  administrative 
support  services,  coordination, 
responsibility  for  the  construction 
project,  day-to-day  on-site  management 
on  site-management  and  administration 
of  the  project,  which  may  include  cost 
management,  project  budgeting,  project 
scheduling  and  procurement  except  that 
all  project  design  and  actual 
construction  activities  are  subject  to  all 
the  requirements  of  subpart  K,  whether 
performed  by  a  Tribe/Consortium, 
subcontractor,  or  consultant. 

(2)  Housing  Improvement  Program  or 
road  maintenance  program  activities  of 
BIA; 

(3)  Operation  and  maintenance 
programs;  and 

(4)  Non-403(c)  programs  that  are  less 
than  $100,000,  subject  to  section 
403(e)(2)  of  the  Act,  other  apphcable 
Federal  law,  and  §  1000.256  of  this 
subpart. 

§  1 000.241     Does  this  sut>part  create  an 
agency  relationship? 

No,  a  BIA  or  non-BIA  construction 
program  does  not  automatically  create 
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an  agency  relationship.  However, 
Federal  law,  provisions  of  an  AFA,  or 
Federal  actions  may  create  an  agency 
relationship. 

§  1 000.242  What  provisions  relating  to  a 
construction  program  may  t>e  Included  in 
an  AFA? 

The  Secretary  and  the  Tribe/ 
Consortium  may  negotiate  to  apply 
specific  provisions  of  the  Office  of 
Federal  Procurement  and  Policy  Act  and 
Federal  Acquisition  Regulations  to  a 
construction  part  of  an  AFA.  Absent  a 
negotiated  agreement,  such  provisions 
and  regulatory  requirements  do  not 
apply. 

§  1 000.243    What  special  provisions  must 
be  Included  In  an  AFA  that  contains  a 
construction  program? 

An  AFA  that  contains  a  construction 
program  must  address  the  requirements 
listed  in  this  section. 

(a)  The  AFA  must  specify  h  ?w  the 
Secretary  and  the  Tribe/Consortium 
must  ensure  that  proper  health  and 
safety  standards  are  provided  for  in  the 
implementation  of  the  AFA,  including 
but  not  limited  to: 

(1)  The  use  of  architects  and  engineers 
licensed  to  perform  the  type  of 
construction  involved  in  the  AFA; 

(2)  Applicable  Federal,  state,  local  or 
Tribal  building  codes  and  applicable 
engineering  standards,  appropriate  for 
the  particular  project;  and 

(3)  Necessary  inspections  and  testing 
by  the  Tribe. 

(b)  The  AFA  must  comply  with 
applicable  Federal  laws,  program 
statutes  and  regulations. 

(c)  The  AFA  must  specify  the  services 
to  be  provided,  the  work  to  be 
performed,  and  the  responsibilities  of 
the  Tribe/Consortium  and  the  Secretary 
imder  the  AFA. 

(d)  The  Secretary  may  require  the 
Tribe/Consortium  to  provide  brief 
progress  reports  and  financial  status 
reports.  The  parties  may  negotiate  in  the 
AFA  the  frequency,  format  and  content 
of  the  reporting  requirement.  As 
negotiated,  these  reports  may  include: 

U )  A  narrative  of  the  work 
accomplished; 

(2)  The  percentage  of  the  work 
completed; 

(3)  A  report  of  funds  expended  during 
the  reporting  period;  and 

(4)  The  total  funds  expended  for  the 
project. 

§  1000.244    May  the  Secretary  suspend 
construction  activities  under  an  AFA? 

(a)  The  Secretary  may  require  a  Tribe/ 
Consortiiun  to  suspend  certain  work 
under  a  construction  portion  of  an  AFA 
for  up  to  30  days  only  if: 

(1)  Site  conditions  adversely  affect 
health  and  safety;  or 


(2)  Work  in  progress  or  completed 
fails  to  substantially  carry  out  the  terms 
of  the  AFA  without  good  cause. 

(b)  The  Secretary  may  suspend  only 
work  directly  related  to  the  criteria 
specified  in  paragraph  (a)  of  this  section 
unless  other  reasons  for  suspension  are 
specifically  negotiated  in  the  AFA. 

(c)  Unless  the  Secretary  determines 
that  a  health  and  safety  emergency 
requiring  immediate  action  exists, 
before  suspending  work  the  Secretary 
must  provide: 

(1)  A  5  working  days  written  notice; 
and 

(2)  An  opportunity  for  the  Tribe/ 
Consortium  to  correct  the  problem. 

(d)  The  Tribe/Consortium  must  be 
compensated  for  reasonable  costs  due  to 
any  suspension  of  work  that  occurred 
through  no  fault  of  the  Tribe/ 
Consortiiun.  Project  funds  will  riot  be 
used  for  this  purpose.  However,  if 
suspension  occurs  due  to  the  action  or 
inaction  of  the  Tribe/Consortiiun,  then 
project  funds  will  be  used  to  cover 
suspension  related  activities. 

§  1 000.245    May  a  Tribe/Consortium 
continue  worit  with  construction  funds 
remaining  in  an  AFA  at  the  end  of  the 
funding  year? 

Yes,  any  funds  remaining  in  an  AFA 
at  the  end  of  the  funding  year  may  be 
spent  for  construction  under  the  terms 
of  the  AFA. 

§  1 000.246    Must  an  AFA  that  contains  a 
construction  project  or  activity  Incorporate 
provisions  of  Federal  construction 
standards? 

No,  the  Secretary  may  provide 
information  about  Federal  standards  as 
early  as  possible  in  the  construction 
process.  If  Tribal  construction  standards 
are  consistent  with  or  exceed  applicable 
Federal  standards,  then  the  Secretary 
must  accept  the  Indian  Tribe/ 
Consortiiun's  proposed  standards.  The 
Secretary  may  accept  commonly 
accepted  industry  construction 
standards. 

§1000.247    May  the  Secretary  require 
design  provisions  and  other  terms  and 
conditions  for  construction  programs  or 
activities  Included  In  an  AFA  under  section 
403(c)  of  the  Act? 

Yes,  the  relevant  bureau  may  provide 
to  the  Tribe/Consortilun  project  design 
criteria  and  other  terms  and  conditions 
that  are  required  for  such  a  project.  The 
project  must  be  completed  in 
accordance  with  the  terms  and 
conditions  set  forth  in  the  AFA. 


§  1000.248    What  is  the  Tribe's/ 
Consortium's  role  In  a  construction 
program  included  in  an  AFA? 

The  Tribe/Consortium  has  the 
following  role  regarding  a  construction 
portion  of  an  AFA: 

(a)  Under  the  Act,  the  hadian  Tribe/ 
Consortiima  must  successfully  complete 
the  project  in  accordance  with  the  terms 
and  conditions  in  the  AFA. 

(b)  The  Tribe/Consortium  must  give 
the  Secretary  timely  notice  of  any 
proposed  changes  to  the  project  that 
require  an  increase  to  the  negotiated 
funding  amount  or  an  increase  in  the 
negotiated  performance  period  or  any 
other  significant  departiue  ft-om  the 
scope  or  objective  of  the  project.  The 
Tribe/Consortium  and  Secretary  may 
negotiate  to  include  timely  notice 
requirements  in  the  AFA. 

§  1000.249    What  is  the  Secretary's  role  in 
a  construction  program  in  an  AFA? 

The  Secretary  has  the  following  role 
regarding  a  construction  program 
contained  in  an  AFA: 

(a)  Except  as  provided  in  §  1000.256, 
the  Secretary  may  review  and  approve 
planning  and  design  documents  in 
accordance  with  terms  negotiated  in  the 
AFA  to  ensure  health  and  safety 
standards  and  compliance  with  Federal 
law  and  other  program  mandates; 

(b)  Unless  otherwise  agreed  to  in  an 
AFA,  the  Secretary  reserves  a  royalty- 
free,  nonexclusive,  and  irrevocable 
license  to  reproduce,  publish,  or 
otherwise  use  for  Federal  Government 
purposes,  designs  produced  in  the 
construction  program  that  are  funded  by 
AFA  monies,  including: 

(1)  The  copyright  to  any  work 
developed  under  a  contract  or 
subcontract;  and 

(2)  Any  rights  of  copyright  that  an 
Indian  Tribe/Consortium  or  a  Tribal 
contractor  purchases  through  the  AFA; 

(c)  The  Secretary  may  conduct  on-site 
monitoring  visits  as  negotiated  in  the 
AFA; 

(d)  The  Secretary  must  approve  any 
proposed  changes  in  the  construction 
program  or  activity  that  require  an 
increase  in  the  negotiated  AFA  funding 
amount  or  an  increase  in  the  negotiated 
performance  period  or  are  a  significant 
departure  fi-om  the  scope  or  objective  of 
the  construction  program  as  agreed  to  in 
the  AFA; 

(e)  The  Secretary  may  conduct  final 
project  inspection  jointly  with  the 
Indian  Tribe/Consortium  and  may 
accept  the  construction  project  or 
activity  as  negotiated  in  the  AFA; 

(f)  Where  the  Secretary  and  the  Tribe/ 
Consortium  share  construction  program 
activities,  the  AFA  may  provide  for  the 
exchange  of  information; 


(g)  The  Secretary  may  reassiune  the 
construction  portion  of  an  AFA  if  there 
is  a  finding  of: 

(1)  A  significant  failure  to 
substantially  carry  out  the  terms  of  the 
AFA  without  good  cause;  or 

(2)  Imminent  jeopardy  to  a  physical 
trust  asset,  to  a  natural  resource,  or  that 
adversely  affects  public  health  and 
safety  as  provided  in  subpart  M  of  this 
part. 

§  1 000.250    How  are  property  and  funding 
returned  if  there  Is  a  reassumptlon  for 
substantial  failure  to  carry  out  an  AFA? 

If  there  is  a  reassumption  for 
substantial  failure  to  carry  out  an  AFA, 
property  and  funding  will  be  returned 
as  provided  in  subparts  M  and  N  of  this 
part. 

§  1 000.251     What  happens  when  a  Tribe/ 
Consortium  Is  suspended  for  substantial 
failure  to  carry  out  the  terms  of  an  AFA 
without  good  cause  and  does  not  correct 
the  failure  during  the  suspension? 

(a)  Except  when  the  Secretary  makes 
a  finding  of  imminent  jeopardy  to  a 
physical  trust  asset,  a  natural  resoiuce, 
or  public  health  and  safety  as  provided 
in  subpart  M  of  these  regulations  a 
finding  of  substantial  failure  to  carry  out 
the  terms  of  the  AFA  without  good 
cause  must  be  processed  under  the 
suspension  of  work  provision  of 

§  1000.244. 

(b)  If  the  substantial  failiu-e  to  carry 
out  the  terms  of  the  AFA  without  good 
cause  is  not  corrected  or  resolved  during 
the  suspension  of  work,  the  Seci-etary 
may  initiate  a  reassumption  at  the  end 
of  the  30-day  suspension  of  work  if  an 
extension  has  not  been  negotiated.  Any 
unresolved  dispute  will  be  processed  in 
accordance  with  the  Contract  Disputes 
Act  of  1978,  41  U.S.C.  601,  et  seq. 

§  1 000.252     Do  all  provisions  of  other 
subparts  apply  to  construction  portions  of 
AFAs? 

Yes,  all  provisions  of  other  subparts 
apply  to  construction  portions  of  AFAs 
unless  those  provisions  are  inconsistent 
with  this  subpart. 

§  1 000.253    When  a  Trit>e  withdraws  from  a 
Consortium,  is  the  Secretary  required  to 
award  to  the  withdrawing  Tribe  a  portion  of 
funds  associated  with  a  construction 
project  If  the  withdrawing  Tribe  so 
requests? 

Under  §  1000.35  of  this  part,  a  Tribe 
may  withdraw  from  a  Consortium  and 
request  its  portion  of  a  construction 
project's  funds.  The  Secretary  may 
decide  not  to  award  these  funds  if  the 
award  will  affect  the  Consortium's 
ability  to  complete  a  non-severable 
phase  of  the  project  within  available 
funding.  An  example  of  a  non-severable 
phase  of  a  project  would  be  the 


construction  of  a  single  building  serving 
all  members  of  the  Consortiiun.  An 
example  of  a  severable  phase  of  a 
project  would  be  the  funding  for  a  road 
in  one  village  where  the  Consortium 
would  be  able  to  complete  the  roads  in 
the  other  villages  that  were  part  of  the 
project  approved  initially  in  the  AFA. 
The  Secretary's  decision  under  this 
section  may  be  appealed  under  subpart 
R  of  this  part. 

§  1 000.254  May  a  Tribe/Consortium 
reallocate  funds  from  a  construction 
program  to  a  non-construction  program? 

No,  a  Tribe/Consortium  may  not 
reallocate  funds  from  a  construction 
program  to  a  non-construction  program 
unless  otherwise  provided  under  the 
relevant  appropriation  acts. 

§  1000.255  May  a  Tribe/Consortium 
reallocate  funds  among  construction 
programs? 

Yes,  a  Tribe/Consortium  may 
reallocate  funds  among  construction 
programs  if  permitted  by  appropriation 
law  or  if  approved  in  advance  by  the 
Secretary. 

§  1 000.256    Must  the  Secretary  retain 
project  funds  to  ensure  proper  health  and 
safety  standards  In  construction  projects? 

Yes,  the  Secretary  must  retain  project 
funds  to  ensine  proper  health  and  safety 
standards  in  construction  projects. 
Examples  of  piuposes  for  which  bureaus 
may  retain  funds  include: 

(a)  Determining  or  approving 
appropriate  construction  standards  to  be 
used  in  AFAs; 

(b)  Verifying  that  there  is  an  adequate 
Tribal  inspection  system  utilizing 
licensed  professionals; 

(c)  Providing  for  sufficient  monitoring 
of  design  and  construction  by  the 
Secretary;  and 

(d)  Requiring  corrective  action  during 
performance  when  appropriate. 

Subpart  L — Federal  Tort  Claims 

§  1 000.270    What  does  this  subpart  cover? 

This  subpart  explains  the 
applicability. of  the  Federal  Tort  Claims 
Act  (FTCA).  This  section  covers: 

(a)  Coverage  of  claims  arising  out  of 
the  performance  of  functions  under  Self- 
Governance  AFA's;  and 

(b)  Procedures  for  filing  claims  under 
FTCA. 

§  1 000.271  What  other  statutes  and 
regulations  apply  to  FTCA  coverage? 

A  number  of  other  statutes  and 
regulations  apply  to  FTCA  coverage, 
including  the  Federal  Tort  Claims  Act 
(28  U.S.C.  1346(b),  2401,  2671-2680) 
and  related  Department  of  Justice 
regulations  in  28  CFR  part  14, 


§  1 000.272    Do  Tribes/Consortia  need  to  be 
aware  of  areas  which  FTCA  does  not  cover? 

Yes,  there  are  claims  against  Self- 
Governance  Tribes/Consortia  which  are 
not  covered  by  FTCA,  claims  which 
may  not  be  pursued  under  FTCA,  and 
remedies  that  are  excluded  by  FTCA. 
The  following  general  guidance  is  not 
intended  as  a  definitive  description  of 
coverage,  which  is  subject  to  review  by 
the  Department  of  Justice  and  the  courts 
on  a  case-by-case  basis. 

(a)  What  claims  are  expressly  barred 
by  FTCA  and  therefore  may  not  be  made 
against  the  United  States,  a  Tribe  or 
Consortium?  Any  claim  under  28  U.S.C. 
2680,  including  claims  arising  out  of 
assault,  battery,  false  imprisoiunent, 
false  arrest,  mialicious  prosecution, 
abuse  of  process,  libel,  slander, 
misrepresentation,  deceit,  or 
interference  with  contract  rights,  unless 
otherwise  authorized  by  28  U.S.C. 
2680(h). 

(b)  What  claims  may  not  be  pursued 
under  FTCA? 

(1)  Claims  against  subcontractors 
arising  out  of  the  p>erformance  of 
subcontracts  with  a  Self-Governance 
Tribe/Consortium; 

(2)  Claims  for  on-the-job  injuries 
which  are  covered  by  workmen's 
compensation; 

(3)  Claims  for  breach  of  contract 
rather  than  tort  claims;  or 

(4)  Claims  resulting  from  activities 
performed  by  an  employee  which  are 
outside  the  scope  of  employment. 

(c)  What  remedies  are  expressly 
excluded  by  FTCA  and  therefore  are 
barred? 

(1)  Punitive  damages,  unless 
otherwise  authorized  by  28  U.S.C.  2674; 
and  (2)  Other  remedies  not  permitted 
under  applicable  state  law. 

§  1 000.273    is  there  a  deadline  for  filing 
FTCA  claims? 

Yes,  claims  shall  be  filed  within  2 
years  of  the  date  of  accrual.  (28  U.S.C. 
2401). 

§  1000.274    How  long  does  the  Federal 
government  have  to  process  a  FTCA  claim 
after  the  claim  Is  received  by  the  Federal 
agency,  before  a  lawsutt  nwy  b»  filed? 

The  Federal  government  has  6  months 
to  process  a  FTCA  claim  after  the  claim 
is  received  by  the  Federal  agency,  before 
a  lawsuit  may  be  filed. 

§  1 000.275    is  It  necessary  for  a  self • 
governance  AFA  to  include  any  clauses 
atxMJt  FTCA  coverage? 

No,  clauses  about  FTCA  coverage  are 
optional.  At  the  request  of  Tribes/ 
Consortia,  self-governance  AFA's  shall 
include  the  following  clause  to  clarify 
the  scope  of  FTCA  coverage: 
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For  purposes  of  Federal  Tort  Claims  Act 
coverage,  the  Tribe/Consortium  and  its 
employees  (including  individuals  performing 
personal  services  contracts  with  the  tribe/ 
consortium)  are  deemed  to  be  employees  of 
the  Federal  government  while  performing 
work  under  this  AFA.  This  status  is  not 
changed  by  the  source  of  the  funds  used  by 
the  Tribe/Consortium  to  pay  the  employee's 
salary  and  benefits  unless  the  employee 
receives  additional  compensation  for 
performing  covered  services  from  anyone 
other  than  the  Tribe/Consortium. 

§  1 000.276    Does  FTCA  apply  to  a  self- 
governance  AFA  It  FTCA  Is  not  referenced 
In  ttie  AFA? 

Yes,  FTCA  applies  even  if  the  AFA 
does  not  mention  it. 

§  tOOO.277    To  what  extent  shall  the  Tril)e/ 
Consortium  cooperate  with  the  Federal 
government  in  connection  with  tort  claims 
arising  out  of  the  Tribe's/Consortium's 
performance? 

(a)  The  Tribe/Consortium  shall 
designate  an  individual  to  serve  as  tort 
claims  liaison  with  the  Federal 
government. 

(b)  As  part  of  the  notification  required 
by  28  U.S.C.  2679(c),  the  Tribe/ 
Consortium  shall  notify  the  Secretary 
immediately  in  writing  of  any  tort  claim 
(including  any  proceeding  before  an 
administrative  agency  or  cotirt)  filed 
against  the  Tribe/Consortium  or  any  of 
its  employees  that  relates  to 
performance  of  a  self-governance  AFA 
or  subcontract. 

(c)  The  Tribe/Consortium,  through  its 
designated  tort  claims  liaison,  shall 
assist  the  appropriate  Federal  agency  in 
preparing  a  comprehensive,  acciu'ate, 
and  imbiased  report  of  the  incident  so 
that  the  claim  may  be  properly 
evaluated.  This  report  should  be 
completed  within  60  days  of 
notification  of  the  filing  of  the  tort 
claim.  The  report  should  be  complete  in 
every  significant  detail  and  include  as 
appropriate: 

(1)  The  date,  time  and  exact  place  of 
the  accident  or  incident: 

(2)  A  concise  and  complete  statement 
of  the  circumstances  of  the  accident  or 
incident; 

(3)  The  names  and  addresses  of  Tribal 
and/or  Federal  employees  involved  as 
participants  or  witnesses; 

(4)  The  names  and  addresses  of  all 
other  eyewitnesses; 

(5)  An  accurate  description  of  all 
government  and  other  privately-owned 
property  involved  and  the  natiye  and 
amount  of  damage,  if  any; 

(6)  A  statement  as  to  whether  any 
person  involved  was  cited  for  violating 
a  Federal.  State  or  tribal  law,  ordinance, 
or  regulation; 

(7)  The  Tribe's/Consortium's 
determination  as  to  whether  any  of  its 


employees  (including  Federal 
employees  assigned  to  the  Tribe/ 
Consortium)  involved  in  the  incident 
giving  rise  to  the  tort  claim  were  acting 
within  the  scope  of  their  emplojmient  in 
carrying  out  the  contract  at  the  time  the 
incident  occurred; 

(8)  Copies  of  all  relevant 
docimientation,  including  available 
police  reports,  statements  of  witnesses, 
newspaper  accounts,  weather  reports, 
plats  and  photographs  of  the  site  or 
damaged  property,  such  as  may  be 
necessary  or  useful  for  purposes  of 
claim  determination  by  the  Federal 
agency;  and 

(9)  Insiu-ance  coverage  information, 
copies  of  medical  bills,  and  relevant 
employment  records. 

(d)  The  Tribe/Consortiiun  shall 
cooperate  with  and  provide  assistance 
to  the  U.S.  Department  of  Justice 
attorneys  assigned  to  defend  the  tort 
claim,  including,  but  not  Umited  to,  case 
preparation,  discovery,  and  trial. 

(e)  If  requested  by  the  Secretary,  the 
Tribe/Consortium  shall  make  an 
assignment  and  subrogation  of  all  the 
Tribe's/Consortium's  rights  and  claims 
(except  those  against  the  Federal 
government)  arising  out  of  a  tort  claim 
against  the  Tribe/Consortium. 

(f)  If  requested  by  the  Secretary,  the 
Tribe/Consortium  shall  authorize 
representatives  of  the  Secretary  to  settle 
or  defend  any  claim  and  to  represent  the 
Tribe/Consortium  in  or  take  charge  of 
any  action. 

(g)  If  the  Federal  government 
undertakes  the  settlement  or  defense  of 
any  claim  or  action,  the  Tribe/ 
Consortium  shall  provide  all  reasonable 
additional  assistance  in  reaching  a 
settlement  or  asserting  a  defense. 

§  1 000.278    Does  th  is  coverage  extend  to 
sut>contractors  of  self-governance  AFAs? 

No,  subcontractors  or  subgrantees 
providing  services  to  a  Pub.  L.  93-638 
Tribe/Consortiiun  are  generally  not 
covered. 

§  1 000.279    Is  FTCA  the  exclusive  remedy 
for  a  tort  claim,  including  a  claim 
concerning  personal  injury  or  death, 
resulting  from  the  performance  of  a  self- 
governance  AFA? 

Yes,  except  as  explained  in 
§  1000.272(b).  No  claim  may  be  filed 
against  a  self-governance  Tribe/ 
Consortium  or  employee  based  upon 
performance  of  functions  under  a  self- 
governance  AFA.  All  claims  shall  be 
filed  against  the  United  States  and  are 
subject  to  the  limitations  and 
restrictions  of  FTCA. 


§  1 000.280    What  employees  are  covered 
by  FTCA  for  medical-related  claims? 

The  following  employees  are  covered 
by  FTCA  for  medical-related  claims: 

(a)  Permanent  employees; 

(b)  Temporary  employees; 

(c)  Persons  providing  services  without 
compensation  in  carrying  out  a  contract; 

(d)  Persons  required  because  of  their 
employment  by  a  self-governance  Tribe/ 
Consortium  to  serve  non-IHS 
beneficiaries  (even  if  the  services  are 
provided  in  facilities  not  owned  by  the 
Tribe/Consortium;  and, 

(e)  Federal  employees  assigned  to  the 
AFA. 

§  1 000.281     Does  FTCA  cover  employees  of 
the  Tribe/Consortium  who  are  paid  by  the 
Tribe/Consortium  from  funds  other  than 
those  provided  through  the  self-governance 
AFA? 

Yes,  FTCA  covers  employees  of  the 
Tribe/Consortium  who  are  not  paid 
from  AFA  funds  as  long  as  the  services 
out  of  which  the  claim  arose  were 
performed  in  carrying  out  the  self- 
governance  AFA. 

§  1000.282    May  persons  who  are  not 
Indians  or  Alaska  Natives  assert  claims 
under  FTCA? 

Yes,  non-Indian  individuals  served 
under  the  self-governance  AFA.  may 
assert  claims  under  this  Subpart. 

§  1 000.283    If  the  Trit>e/Consortium  or 
Tril>e's/Consortium's  employee  receives  a 
summons  and/or  a  complaint  alleging  a  tort 
covered  by  FTCA,  what  should  the  Tribe/ 
Consortium  do? 

As  part  of  the  notification  required  by 
28  U.S.C.  2679(c).  if  the  Tribe/ 
Consortiiun  or  Tribe's/Consortium's 
employee  receives  a  summons  and/or 
complaint  alleging  a  tort  covered  by 
FTCA.  the  Tribe/Consortium  should 
immediately: 

(a)  Inform  the  Assistant  Solicitor. 
Procurement  and  Patents.  Office  of  the 
Solicitor.  Department  of  the  Interior. 
Room  6511,  1849  C  Street  NW., 
Washington.  DC  20240. 

(b)  Inform  the  Tribe's/Consortium's 
tort  claims  liaison,  and 

(c)  Forward  all  of  the  materials 
identified  in  §  1000.277(c)  to  the 
contacts  given  in  §  1000.283  (a)  and  (b). 

Subpart  M— Reassumption 

§  1 000.300    What  is  the  purpose  of  this 
subpart? 

This  subpart  explains  when  the 
Secretary  can  reassume  a  program 
without  the  consent  of  a  Tribe/ 
Consortiimi. 


§  1000.301     When  may  the  Secretary 
reassume  a  Federal  program  operated  by  a 
Trilje/Consortium  under  an  AFA? 

The  Secretary  may  reassume  any 
Federal  program  operated  by  a  Tribe/ 
Consortium  upon  a  finding  of  imminent 
jeopardy  to: 

(a)  A  physical  trust  asset; 

(b)  A  natural  resource;  or 

(c)  Public  health  and  safety. 

§  1 000.302    "What  Is  imminent  jeopardy"  to 
a  trust  asset? 

Imminent  jeopardy  means  an 
immediate  threat  and  likelihood  of 
significant  devaluation,  degradation, 
damage,  or  loss  of  a  trust  asset,  or  the 
intended  benefit  from  the  asset  caused 
by  the  actions  or  inactions  of  a  Tribe/ 
Consortium  in  performing  trust 
functions.  This  includes  disregarding 
Federal  trust  standards  and/or  Federal 
law  while  performing  trust  functions  if 
the  disregard  creates  such  an  immediate 
threat. 

§  1 000.303    What  is  imminent  jeopardy  to 
natural  resources? 

The  standard  for  natural  resources  is 
the  same  as  for  a  physical  trust  asset, 
except  that  a  review  for  compliance 
with  the  specific  mandatory  statutory 
provisions  related  to  the  program  as 
reflected  in  the  funding  agreement  must 
also  be  considered. 

§  1000.304    What  is  imminent  jeopardy  to 
public  health  and  safety? 

Imminent  jeopardy  to  public  health-' 
and  safety  means  an  immediate  and 
significant  threat  of  serious  harm  to 
human  well-being,  including  conditions 
that  may  result  in  serious  injury,  or 
death,  caused  by  Tribal  action  or 
inaction  or  as  otherwise  provided  in  an 
AFA. 

§  1000.305    In  an  imminent  jeopardy 
situation,  wtiat  must  the  Secretary  do? 

In  an  imminent  jeopardy  situation, 
the  Secretary  must; 

(a)  The  Secretary  must  immediately 
notify  the  Tribe/Consortium  in  writing 
following  discovery  of  imminent 
jeopardy;  or 

(b)  If  there  is  an  immediate  threat  to 
human  health,  safety,  or  welfare,  the 
Secretary  may  inmiediately  reassume 
operation  of  the  program  regardless  of 
the  timeframes  specified  in  this  subpart. 

§  1 000.306  Must  the  Secretary  always 
reassume  a  program,  upon  a  finding  of 
imminent  jeopardy? 

Yes,  the  Secretary  must  reassiune  a 
program  within  60  days  of  a  finding  of 
imminent  jeopardy,  imless  the 
Secretary's  designated  representative 
determines  that  the  Tribe/Consortiiun  is 
able  to  mitigate  the  conditions. 


§1000.307    What  happens  if  the 
Secretary's  designated  representative 
determines  that  the  Tribe/Consortium 
cannot  mitigate  the  conditions  within  60 
days? 

The  Secretary  will  proceed  with  the 
reassumption  in  accordance  with  this 
subpart  by  sending  the  Tribe/ 
Consortium  a  written  notice  of  the 
Secretary's  intent  to  reassume. 

§  1 000.308    What  will  the  notice  of 
reassumption  include? 

The  notice  of  reassumption  under 
§  1000.307  wnll  include  all  of  the 
following  items.  In  addition,  if  resources 
are  available,  the  Secretary  may  offer 
technical  assistance  to  mitigate  the 
imminent  jeopardy. 

(a)  A  statement  of  the  reasons 
supporting  the  Secretary's  finding. 

(b)  To  the  extent  practical,  a 
description  of  specific  measiu^s  that 
must  be  taken  by  the  Tribe/Consortium 
to  eliminate  imminent  jeopardy. 

(c)  A  notice  that  funds  for  the 
management  of  the  trust  asset,  natural 
resource,  or  public  health  and  safety 
foimd  to  be  in  imminent  jeopardy  may 
not  be  reallocated  or  otherwise 
transferred  v^thout  the  Secretary's 
written  consent. 

(d)  A  notice  of  intent  to  invoke  the 
return  of  property  provision  of  the  AFA. 

(e)  The  effective  date  of  the 
reassumption  if  the  Tribe/Consortium 
does  not  eliminate  the  imminent 
jeopardy.  If  the  deadline  is  less  than  60 
days  after  the  date  of  receipt,  the 
Secretary  must  include  a  justification. 

(f)  The  amount  of  funds,  if  any,  that 
the  Secretary  believes  the  Tribe/ 
Consortiiun  should  refimd  to  the 
Department  for  operation  of  the 
reassumed  program.  This  amount 
cannot  exceed  the  amount  provided  for 
that  program  under  the  AFA  and  must 
be  based  on  such  factors  as  the  time  or 
functions  remaining  in  the  funding 
cycle. 

§  1 000.309    How  much  time  will  a  Trlt>e/ 
Consortium  have  to  respond  to  a  notice  of 
imminent  jeopardy? 

The  Tribe/Consortium  will  have  5 
days  to  respond  to  a  notice  of  imminent 
jeopardy.  The  response  must  be  written 
and  may  be  mailed,  telefaxed,  or  sent  by 
electronic  mail.  If  sent  by  mail,  it  must 
be  sent  by  certified  mail,  return  receipt 
requested;  the  postmark  date  will  be 
considered  the  date  of  response. 

§  1 000.31 0    What  information  must  ttie 
Trltie's/Consortium's  response  contain? 

(a)  The  Tribe's/Consortium's  response 
must  indicate  the  specific  measures  that 
the  Tribe/Consortium  will  take  to 
eliminate  the  finding  of  imminent 
jeopardy. 


(b)  If  the  Tribe/Consortium  proposes 
mitigating  actions  different  from  those 
prescribed  in  the  Secretary's  notice  of 
imminent  jeopardy,  the  response  must 
explain  the  reasons  for  deviating  from 
the  Secretary's  recommendations  and 
how  the  proposed  actions  will  eliminate 
imminent  jeopardy. 

§  1 000.31 1     How  will  the  Secretary  reply  to 
the TritMs/Consortium's  response? 

The  Secretary  will  make  a  written 
determination  within  10  days  of  the 
Tribe's/Consortium's  wTitten  response 
as  to  whether  the  proposed  measures 
will  eliminate  the  finding  of  imminent 
jeopardy. 

§  1 000.31 2    What  happens  if  the  Secretary 
accepts  the  Trtbe's/Consortlum's  proposed 
measures? 

The  Secretary  must  notify  the  Tribe/ 
Consortium  in  vn-iting  of  the  acceptance 
and  suspend  the  reassumption  process. 

§  1000.313    What  happens  it  the  Secretary 
does  not  accept  the  Tritw's/Consortium's 
proposed  measures? 

(a)  If  the  Secretary  finds  that  the 
Tribes/Consortia  proposed  measures 
will  not  mitigate  imminent  jeopardy, 
he/she  will  notify  the  Tribe/Consortium 
in  writing  of  this  determination  and  of 
the  Tribe's/Consortium's  right  to  appeal 

(b)  After  the  reassumption,  the 
Secretary  is  responsible  for  the 
reassumed  program,  and  will  take 
appropriate  corrective  action  to 
eliminate  the  imminent  jeopardy  which 
may  include  sending  Department 
employees  to  the  site. 

§  1 000.31 4    What  must  a  Trit>e/Consortium 
do  when  a  program  is  reassumed? 

On  the  effective  date  of  reassumption, 
the  Tribe/Consortium  must,  at  the 
request  of  the  Secretary,  deliver  all 
property  and  equipment,  and  title 
thereto: 

(a)  That  the  Tribe/Consortium 
received  for  the  program  under  the 
AFA;  and 

(b)  That  has  a  per  item  value  in  excess 
of  $5,000,  or  as  otherwise  provided  in 
the  AFA. 

§1000.315    When  must  the  Tribe/ 
Consortium  return  funds  to  ttie 
Department? 

The  Tribe/Consortium  must  repay 
funds  to  the  Department  as  soon  as 
practical  after  the  effective  date  of  the 
reassumption. 

§1000.316    May  the  Trtbfl/Consortium  be 
reimbursed  for  actual  and  reasonable  "wind 
up  costs  "  incurred  after  the  effective  date 
of  retrocession? 

Yes,  the  Tribe/Consortium  may  be 
reimbursed  for  actual  and  reasonable 
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"wind  up  costs"  to  the  extent  that  hinds 
are  available. 

§  1000.317    Is  a  Tribe's/Consortium's 
general  right  to  negotiate  an  AFA  adversely 
affected  by  a  reassumption  action? 

A  reassumption  action  taken  by  the 
Secretary  does  not  affect  the  Tribe's/ 
Consortium's  ability  to  negotiate  an 
APA  for  programs  not  affected  by  the 
reassumption. 

§  1 000.31 8    When  will  the  Secretary  return 
management  of  a  reassumed  program? 

A  reassumed  program  may  be 
included  in  future  AFAs,  but  the 
Secretary  may  include  conditions  in  the 
terms  of  the  AFA  to  ensiu-e  that  the 
circumstances  that  caused  jeopardy  to 
attach  do  not  reoccur. 

Subpart  N — Retrocession 

§  1 000.330    What  Is  the  purpose  of  this 
subpart? 

This  subpart  explains  what  happens 
when  a  Tribe/Consortium  voluntarily 
retiuTis  a  program  to  a  bureau. 

§  1 000.331     Is  a  decision  by  a  Tribe/ 
Consortium  not  to  include  a  program  in  a 
successor  agreement  considered  a 
retrocession? 

No,  a  decision  by  a  Tribe/Consortium 
not  to  include  a  program  in  a  successor 
agreement  is  not  a  retrocession  because 
the  Tribe/Consortiiun  is  imder  no 
obligation  beyond  an  existing  AFA. 

§  1 000.332    Who  may  retrocede  a  program 
in  an  AFA? 

A  Tribe/Consortium  may  retrocede  a 
program.  However,  the  right  of  a 
Consortium  member  to  retrocede  may  be 
subject  to  the  terms  of  the  agreement 
among  the  members  of  the  Consortium. 

§  1 000.333    How  does  a  Tribe/Consortium 
retrocede  a  program? 

The  Tribe/Consortium  must  submit: 

(a)  A  written  notice  to: 

(1)  The  Office  of  Self-Governance  for 
BIA  programs;  or 

(2)  The  appropriate  bureau  for  non- 
BIA  programs;  and 

(b)  A  Tribal  resolution  or  other  official 
action  of  its  governing  body. 

§  1 000.334    When  will  the  retrocession 
become  effective? 

Unless  subsequently  rescinded  by  the 
Tribe/Consortium,  a  retrocession  is  only 
effective  on  a  date  mutually  agreed 
upon  by  the  Tribe/Consortium  and  the 
Secretary,  or  as  provided  in  the  AFA. 

§  1 000.335    How  will  retrocession  affect  the 
Tribe's/Consortium's  existing  and  future 
AFAs? 

Retrocession  does  not  affect  other 
parts  of  the  AFA  or  funding  agreements 
with  other  bureaus.  A  Tribe/Consortium 


may  request  to  negotiate  for  and  include 
retroceded  programs  in  future  AFAs  or 
through  a  self-determination  contract. 

§  1000.336    Does  the  Tribe/Consortium 
have  to  return  funds  used  in  the  operation 
of  a  retroceded  program? 

The  Tribe/Consortium  and  the 
Secretary  must  negotiate  the  amount  of 
funding  to  be  retiimed  to  the  Secretary 
for  the  operation  of  the  retroceded 
program.  This  amount  must  be  based  on 
such  factors  as  the  time  remaining  or 
functions  remaining  in  the  funding 
cycle  or  as  provided  in  the  AFA. 

§  1 000.337    Does  the  Tribe/Consortium 
have  to  return  property  used  in  the 
operation  of  a  retroceded  program? 

On  the  effective  date  of  any 
retrocession,  the  Tribe/Consortium  must 
retiu-n  all  property  and  equipment,  and 
title  thereto: 

(a)  That  was  acquired  imder  the  AFA 
for  the  program  being  retroceded;  and 

fb)  That  has  a  per  item  value  in  excess 
of  $5,000  at  the  time  of  the  retrocession, 
or  as  otherwise  provided  in  the  AFA. 

§1000.338    What  happens  to  a  Tribe's/ 
Consortium's  mature  contract  status  if  it 
has  retroceded  a  program  that  is  also 
available  for  self-determination 
contracting? 

Retrocession  has  no  effect  on  mature 
contract  status,  provided  that  the  3  most 
recent  audits  covering  activities 
administered  by  the  "Tribe  have  no 
unresolved  material  audit  exceptions. 

§  1 000.339    How  does  retrocession  affect  a 
bureau's  operation  of  the  retroceded 
program? 

The  level  of  operation  of  the  program 
will  depend  upon  the  amount  of 
funding  that  is  retiuned  with  the 
retrocession. 

Subpart  O— Trust  Evaluation  Review 

§  1 000.350    What  is  the  purpose  of  this 
sutipart? 

This  subpart  describes  how  the  trust 
responsibility  of  the  United  States  is 
legally  maintained  through  a  system  of 
trust  evaluations  when  Tribes/Consortia 
perform  trust  functions  through  AFAs 
under  the  Tribal  Self-Governance  Act  of 
1994.  It  describes  the  principles  and 
processes  upon  which  trust  evaluations 
will  be  based. 

§  1 000.351     Does  the  Tribal  Self- 
Governance  Act  of  1 994  alter  the  trust 
responsibility  of  the  United  States  to  Indian 
Tribes  and  individuals  under  self- 
governance? 

No.  the  Act  does,  however,  permit  a 
Tribe/Consortium  to  assiune 
management  responsibilities  for  trust 
assets  and  resources  on  its  own  behalf 
and  on  behalf  of  individual  Indians. 


Under  the  Act,  the  Secretary  has  a  trust 
responsibility  to  conduct  annual  trust 
evaluations  of  Tribal  performance  of 
trust  functions  to  ensure  that  Tribal  and 
individual  trust  assets  and  resources  are 
managed  in  accordance  with  the  legal 
principles  and  standards  governing  the 
performance  of  trust  functions  if  trust 
assets  or  resources  are  found  to  be  in 
imminent  jeopardy. 

§  1000.352    What  are  "trust  resources"  for 
the  purposes  of  the  trust  evaluation 
process? 

(a)  Trust  resoiu-ces  include  property 
and  interests  in  property: 

(1)  That  are  held  in  trust  by  the 
United  States  for  the  benefit  of  a  Tribe 
or  individual  Indians;  or 

(2)  That  are  subject  to  restrictions 
upon  alienation. 

(b)  Trust  assets  include: 

(1)  Other  assets,  trust  revenue, 
royalties,  or  rental,  including  natiual 
resoiuces,  land,  water,  minerals,  funds, 
property,  assets,  or  claims,  and  any 
intangible  right  or  interest  in  any  of  the 
foregoing; 

(2)  Any  other  property,  asset,  or 
interest  therein,  or  treaty  right  for  which 
the  United  States  is  charged  with  a  trust 
responsibility.  For  example,  water  rights 
and  off-reservation  treaty  rights. 

(c)  This  definition  defines  trust 
resources  for  purposes  of  the  trust 
evaluation  process  only. 

§  1000.353    What  are  "trust  functions"  for 
the  purposes  of  the  trust  evaluation 
process? 

Trust  functions  are  those  programs 
necessary  to  the  management  of  assets 
held  in  trust  by  the  United  States  for  an 
Indian  Tribe  or  individual  Indian. 

Annual  Trust  Evaluations 

§  1 000.354    What  is  a  trust  evaluation? 

A  trust  evaluation  is  an  annual  review 
and  evaluation  of  trust  functions 
performed  by  a  Tribe/Consortium  to 
ensure  that  the  functions  are  performed 
in  accordance  with  trust  standards  as 
defined  by  Federal  law.  Trust 
evaluations  address  trust  functions 
performed  by  the  Tribe/Consortium  on 
its  own  behalf  as  well  as  trust  functions 
performed  by  the  Tribe/Consortium  for 
the  benefit  of  individual  Indians  or 
Alaska  Natives. 

§  1 000.355    How  are  trust  evafuations 
conducted? 

(a)  Each  year  the  Secretary's 
designated  representative(s)  will 
conduct  trust  evaluations  for  each  self- 
governance  AFA.  The  Secretary's 
designated  representative(s)  will 
coordinate  with  the  designated  Tribe's/ 
Consortium's  representative(s) 
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throughout  the  review  process, 
including  the  written  report  required  bv 
§  1000.365. 

(b)  This  section  describes  the  general 
framework  for  trust  reviews.  However, 
each  Tribe/Consortium  may  develop, 
with  the  appropriate  bureau,  an 
individualized  trust  evaluation  process 
to  allow  for  the  Tribe's/Consortium's 
imique  history  and  circiunstances  and 
the  terms  and  conditions  of  its  AFA.  An 
individualized  trust  evaluation  process 
must,  at  a  minimum,  contain  the 
measiu^s  in  paragraph  (d)  ofthis 
section. 

(c)  To  facilitate  the  review  process  so 
as  to  mitigate  costs  and  maximize 
efficiency,  each  Tribe/Consortium  must 
provide  access  to  all  records,  plans,  and 
other  pertinent  dociunents  relevant  to 
the  program(s)  imder  review  not 
otherwise  available  to  the  Department. 

(d)  The  Secretary's  designated 
representative{s)  will: 

(1)  Review  trust  transactions; 

(2)  Conduct  on-site  inspections  of 
trust  resources,  as  appropriate; 

(3)  Review  compliance  with 
applicable  statutory  and  regulatory 
requirements: 

(4)  Review  compliance  with  the  trust 
provisions  of  the  AFA; 

(5)  Ensuire  that  the  same  level  of  trust 
services  is  provided  to  individual 
Indians  as  would  have  been  provided  by 
the  Secretary; 

(6)  Document  deficiencies  in  the 
performance  of  trust  functions 
discovered  during  the  review  process; 
and 

(7)  Ensiu«  the  fulfillment  of  the 
Secretary's  trust  responsibility  to  Tribes 
and  individual  Indians  by  documenting 
the  existence  of: 

(i)  Systems  of  internal  controls; 

(ii)  "Trust  standards;  and 

(iii)  Safeguards  against  conflicts  of 
interest  in  the  performance  of  trust 
functions. 

(e)  At  the  request  of  a  Tribe/ 
Consortium,  at  the  time  the  AFA  is 
negotiated,  the  standards  will  be 
negotiated,  except  where  standards  are 
otherwise  provided  for  by  law. 

§  1 000.356    May  the  trust  evaluation 
process  be  used  for  additional  reviews? 

Yes,  if  the  parties  agree. 

§  1 000.357    May  the  parties  negotiate 
standards  of  review  for  purposes  of  the 
trust  evaluation? 

Yes.  unless  standards  are  otherwise 
provided  by  Federal  treaties,  statutes, 
case  law  or  regulations  not  waived,  the 
Secretary's  designated  representative 
will  negotiate  standards  of  review  at  the 
request  of  the  Tribe/Consortium. 


§  1000.358    Can  an  initial  review  of  the 
status  of  the  trust  asset  be  conducted? 

If  the  parties  agree  and  it  is  practical, 
the  Secretary  may  determine  the  status 
of  the  trust  resource  at  the  time  of  the 
transfer  of  the  function  or  at  a  later  time. 

§1000.359    What  are  the  responsibilities  of 
the  Secretary's  designated 
representative(s)  after  the  annual  trust 
evaluation? 

The  Secretary's  representative{s)  must 
prepare  a  vkritten  report  documenting 
the  results  of  the  trust  evaluation. 

(a)  Upon  Tribal/Consortium  request, 
the  representative{s)  will  provide  the 
Tribal/Consortium  representative(s) 
with  a  copy  of  the  report  for  review  and 
comment  before  finalization. 

(b)  The  representative(s)  will  attach  to 
the  report  any  Tribal/Consortiiun 
comments  that  the  representative  does 
not  accept. 

§  1000.360    Is  the  trust  evaluation  standard 
or  process  different  when  the  trust  asset  is 
held  in  trust  for  an  individual  Indian  or 
Indian  allottee? 

No.  Tribes/Consortia  are  under  the 
same  obligation  as  the  Secretary  to 
perform  trust  functions  and  related 
activities  in  accordance  with  trust 
protection  standards  and  principles 
whether  managing  Tribaily  or 
individually  owTied  trust  assets.  The 
process  for  conducting  annual  trust 
evaluations  of  Tribal  performance  of 
trust  functions  on  behalf  of  individual 
Indians  is  the  same  as  that  used  in 
evaluating  performance  of  Tribal  trust 
functions. 

§  1 000.361     Will  the  annual  review  include  a 
review  of  the  Secretary's  residual  trust 
functions? 

Yes.  if  the  annual  evaluation  reveals 
that  deficient  performance  of  a  trust 
function  is  due  to  the  action  or  inaction 
of  a  biu-eau.  the  evaluation  report  will 
note  the  deficiency  and  the  appropriate 
Department  official  will  be  notified  of 
the  need  for  corrective  action.  The 
review  of  the  Secretary's  trust  functions 
shall  be  based  on  the  standards  in  this 
subpart,  other  applicable  law.  and  other 
Federal  law. 

§1000.362    What  are  the  consequences  of 
a  finding  of  imminent  jeopardy  in  the  annual 
trust  evaluation? 

(a)  A  finding  of  inuninent  jeopardy 
triggers  the  Federal  reassiunption 
process  {see  subpart  M  ofthis  part), 
unless  the  conditions  in  paragraph  (b)  of 
this  section  are  met. 

(b)  The  reassumption  process  will  not 
be  triggered  if  the  Secretary's  designated 
representative  determines  that  the 
Tribe/Consortium: 

(1)  Can  cure  the  conditions  causing  - 
jeopardy  within  60  days;  and 


(2)  Will  not  cause  significant  loss, 
harm,  or  devaluation  of  a  trust  asset, 
natiu-al  resources,  or  the  public  health 
and  safety. 

§  1000.363  What  if  the  trust  evaluation 
reveals  problems  that  do  not  rise  to  tf>e 
level  of  imminent  jeopardy? 

Where  problems  not  rising  to  the  level 
of  imminent  jeopardy  are  caused  by 
Tribal  action  or  inaction,  the  conditions 
must  be: 

(a)  Documented  in  the  annual  trust 
evaluation  report; 

(h)  Reported  to  the  Secretary;  and 

(c)  Reported  in  writing  to: 

(1)  The  governing  body  of  the  Tribe; 
and 

(2)  In  the  case  of  a  Consortimn,  to  the 
governing  body  of  each  Tribe  on  whose 
behalf  the  Consortium  is  performing  the 
trust  functions. 

§  1 000.364    Who  is  responsible  for 
corrective  action? 

The  Tribe/Consortium  is  primarily 
responsible  for  identifying  and 
implementing  corrective  actions  for 
matters  contained  in  the  AFA,  but  the 
Department  may  also  suggest  possible 
corrective  measures  for  Tribal 
consideration. 

§  1 000.365    What  are  tt>e  requirements  of 
the  review  team  report? 

A  report  siunmarizing  the  results  of 
the  trust  evaluation  will  be  prepared 
and  copies  provided  to  the  "Tribe/ 
Consortiiun.  The  report  must: 

(a)  Be  written  objectively,  concisely, 
and  clearly;  and 

(b)  Present  information  acoirately  and 
fairly,  including  only  relevant  and 
adequately  supported  information, 
findings,  and  conclusions. 

§  1 000.366    Can  the  Department  conduct 
more  than  one  trust  evaluation  per  Trit>e  per 
year? 

Trust  evaluations  are  normally 
conducted  annually.  When  the 
Department  receives  information  of  a 
threat  of  imminent  jeopardy  to  a  trust 
asset,  natiu^l  resource,  or  the  public 
health  and  safety,  the  Secretary,  as 
trustee,  may  conduct  a  preliminary 
investigation.  If  the  preliminary 
investigation  shows  that  appropriate, 
sufficient  data  are  present  to  indicate 
there  may  be  imminent  jeopardy,  the 
Secretary's  designated  representative: 

(a)  Will  notify  the  Tribe/Consortium 
in  writing;  and 

(b)  May  conduct  an  on-site  inspection 
upon  2  days'  advance  written  notice  to 
the  Tribe/Consortium. 
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§  1 000.367    Will  ttie  Department  evaluate  a 
Tribe's/Consortium's  performance  of  non- 
trust  related  programs? 

This  depends  on  the  terms  contained 
in  the  AFA. 

Subpart  P— Reports 

§  1 000.380    What  Is  the  purpose  of  this 
subpart? 

This  subpart  describes  what  reports 
are  developed  under  self-governance. 

§  1000.381     How  is  Information  about  self- 
governance  developed  and  reported? 

Annually,  the  Secretary  will  compile 
a  report  on  self-governance  for 
submission  to  the  Congress.  The  report 
will  be  based  on: 

(a)  Audit  reports  routinely  submitted 
by  Tribes/Consortia; 

(b)  The  number  of  retrocessions 
requested  by  Tribes/Consortia  in  the 
reporting  year; 

(c)  The  number  of  reassumptions  that 
occmred  in  the  reporting  year; 

(d)  Federal  reductions-in-force  and 
reorganizations  resulting  from  self-  - 
governance  activity; 

(e)  The  type  of  residual  functions  and 
amount  of  residual  funding  retained  by 
BIA;  and 

(f)  An  aimual  report  submitted  to  the 
Secretary  by  each  Tribe/Consortium  as 
described  in 

§  1 000.382    What  may  the  Tribe's/ 
Consortium's  annual  report  on  self- 
governance  address? 

(a)  The  Tribe's/Consortiiun's  annual 
self-governance  report  may  address: 

(1)  A  list  of  unmet  Tribal  needs  in 
order  of  priority; 

(2)  The  approved,  year-end  Tribal 
budget  for  the  programs  and  services 
funded  under  self-governance, 
smnmarized  and  annotated  as  the  Tribe 
may  deem  appropriate; 

(3)  Identification  of  any  reallocation 
of  trust  programs; 

(4)  Program  and  service  delivery 
highlights,  which  may  include  a 
narrative  of  specific  program  redesign  or 
other  accomplishments  or  benefits 
attributed  to  self-governance;  and 

(5)  At  the  Tribe's/Consortium's 
option,  a  summary  of  the  highlights  of 
the  report  referred  to  in  paragraph  {a)(2) 
of  this  section  and  other  pertinent 
information  the  Tribes  may  wish  to 
report. 

(b)  The  report  submitted  under  this 
section  is  intended  to  provide  the 
Department  with  information  necessary 
to  meet  its  Congressional  reporting 
responsibilities  and  to  fulfill  its 
responsibility  as  an  advocate  for  self- 
governance.  The  Tribal  reporting 
requirement  is  not  intended  to  be 
burdensome,  and  Tribes  are  encouraged 


to  design  and  present  the  report  in  a 
brief  and  concise  manner. 

Subpart  Q — Miscellaneous  Provisions 

§  1 000.390    Hovi  can  a  Tribe/Consortium 
hire  a  Federal  employee  to  help  implement 
an  AFA? 

If  a  Tribe/Consortium  chooses  to  hire 
a  Federal  employee,  it  can  use  one  of 
the  arrangements  listed  in  this  section: 

(a)  The  Tribe  can  use  its  own  Tribal 
personnel  hiring  procedures.  Federal 
employees  hired  by  the  Tribe/ 
Consortium  are  separated  from  Federal 
service. 

(b)  The  Tribe  can  "direct  hire"  a 
Federal  employee  as  a  Tribal  employee. 
The  employee  will  be  separated  from 
Federal  service  and  work  for  the  Tribe/ 
Consortium,  but  maintain  a  negotiated 
Federal  benefit  package  that  is  paid  for 
by  the  Tribe/Consortium  out  of  AFA 
program  funds;  or 

(c)  The  Tribe  can  negotiate  an 
agreement  under  the  Intergovenunental 
Personnel  Act,  25  U.S.C.  48,  or  other 
applicable  Federal  law.  The  employee 
will  remain  a  Federal  employee  during 
the  term  of  the  agreement. 

§  1000.391     Can  a  Tribe/Consortium 
employee  be  detailed  to  a  Federal  service 
position? 

Yes,  under  the  Intergovernmental 
Persormel  Act,  25  U.S.C.  48,  or  other 
applicable  law,  when  permitted  by  the 
Secretary. 

§  1 000.392    How  does  the  Freedom  of 
Information  Act  apply? 

(a)  Access  to  records  maintained  by 
the  Secretary  is  governed  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  other  applicable  Federal  law. 

(b)  At  the  option  of  the  Tribe/ 
Consortium  under  section  108  of  the 
Pub.  L.  93-638,  except  for  previously 
provided  copies  of  Tribe/Consortium 
records  that  the  Secretary  demonstrates 
are  clearly  required  to  be  maintained  as 
part  of  the  record  keeping  system  of  the 
Department  of  the  Interior,  records  of 
the  Tribe/Consortium  shall  not  be 
considered  Federal  records  for  the 
purpose  of  the  Freedom  of  Information 
Act. 

(c)  The  Freedom  of  Information  Act 
does  not  apply  to  records  maintained 
solely  by  Tribes/Consortia. 

§  1 000.393    How  does  the  Privacy  Act 
apply? 

At  the  option  of  the  Tribe/ 
Consortium,  section  108(b)  of  Pub.  L. 
93-638,  as  amended,  provides  that 
records  of  the  Tribe/Consortium  must 
not  be  considered  Federal  records  for 
the  purposes  of  the  Privacy  Act. 


§  1 000.394    What  audit  requirements  must 
a  self-governance  Tribe/Consortium  follow? 

The  Tribe/Consortium  must  provide 
to  the  designated  official  an  annual 
single  organization-wide  audit  as 
prescribed  by  the  Single  Audit  Act  of 
1984.31  U.S.C.  7501,efseg. 

§  1000.395    Do  0MB  circulars  and  revisions 
apply  to  self-governance  funding 
agreements? 

Yes,  OMB  circulars  and  revisions 
apply,  except  for: 

(a)  Listed  exceptions  for  Tribes  and 
Tribal  Consortia; 

(b)  Exceptions  in  25  U.S.C.  450j-l(k); 
and 

(c)  Additional  exceptions  that  OMB 
may  grant. 

§  1 000.396    Does  a  Tribe/Consortium  have 
additional  ongoing  requirements  to 
maintain  minimum  standards  for  Tribe/ 
Consortium  management  systems? 

Yes,  the  Tribe/Consortium  must 
maintain  management  systems  that  are 
determined  to  be  adequate  by  an 
independent  audit  through  the  annual 
single  agency  audit  report  that  is 
required  by  the  Act  and  OMB  Circular 
A-133. 

§  1 000.397    Are  there  any  restrictions  on 
how  AFA  funds  may  be  spent? 

Yes,  funds  may  be  spent  only  for  costs 
associated  with  programs,  services,  • 
functions,  and  activities  contained  in 
self-governance  AFAs. 

§  1000.398     May  a  Tribe/Consortium  invest 
funds  received  under  a  self-governance 
agreement? 

Yes,  self-governance  funds  may  be 
invested  if  such  investment  is  in: 

(a)  Obligations  of  the  United  States; 

(b)  Obligations  or  securities  that  are 
within  the  limits  guaranteed  or  insured 
by  the  United  States  or  mutual  (or  other) 
funds  registered  with  the  Securities  and 
Exchange  Commission  and  that  only 
invest  in  obligations  of  the  United  States 
or  securities  that  are  guaranteed  or 
insured  by  the  United  States;  or 

(c)  Deposits  insured  by  an  agency  or 
instnunentality  of  the  United  States  or 
are  fully  collateralized  to  ensure 
protection  of  the  funds  even  in  the  event 
of  a  bank  failure. 

§  1 000.399    How  may  interest  or  investment 
Income  that  accrues  on  AFAs  be  used? 

Unless  restricted  by  the  AFA,  interest 
or  income  earned  on  investments  or 
deposits  of  self-governance  awards  may 
be: 

(a)  Placed  in  the  Tribe's  general  fund 
and  used  for  any  purpose  approved  by 
the  Tribe;  or 

(b)  Used  to  provide  expanded  services 
under  the  self-governance  AFA  and  to 


support  some  or  all  of  the  costs  of 
investment  services. 

§  1 000.400    Can  a  Tribe/Consortium  retain 
savings  from  programs? 

Yes,  for  BIA  programs,  the  Tribe/ 
Consortium  may  retain  savings  for  each 
fiscal  year  during  which  an  AFA  is  in 
effect.  A  Tribe/Consortium  must  use  any 
savings  that  it  realizes  under  an  AFA, 
including  a  construction  contract: 

(a)  To  provide  additional  services  or 
benefits  under  the  AFA;  or 

(b)  As  carryover;  and 

(c)  For  purposes  of  this  subpart  only, 
programs  administered  by  BIA  using 
appropriations  made  to  other  Federal 
agencies,  such  as  the  Department  of 
Transportation,  will  be  treated  in 
accordance  with  paragraph  (b)  of  this 
section. 

§  1 000.401     Can  a  Tribe/Consortium  carry 
over  funds  not  spent  during  the  term  of  the 
AFA? 

This  section  applies  to  BIA  programs, 
services,  functions,  or  activities, 
notwithstanding  any  other  provision  of 
law.  Any  funds  appropriated  under  the 
Snyder  Act  of  1921  (42  Stat.  208),  for 
any  fiscal  year  that  are  not  obligated  or 
spent  by  the  end  of  the  fiscal  year  for 
which  they  were  appropriated  shall 
remain  available  for  obligation  or 
expenditure  during  the  following  fiscal 
year.  In  the  case  of  amounts  made 
available  to  a  Tribe/Consortium  under 
an  AFA,  if  the  funds  are  to  be  expended 
in  the  succeeding  fiscal  year  for  the 
purpose  for  which  they  were  originally 
appropriated,  contracted  or  granted,  or 
for  which  they  are  authorized  to  be  used 
under  the  provisions  of  §  106(a)(3)  of  the 
Act,  no  additional  justification  or 
documentation  of  such  purposes  need 
be  provided  by  the  Tribe/Consortium  to 
the  Secretary  as  a  condition  of  receiving 
or  expending  such  funds. 

§  1 000.402    After  a  non-BIA  AFA  has  been 
executed  and  the  funds  transferred  to  a 
Tribe/Consortium,  can  a  bureau  request  the 
return  of  funds? 

The  bureau  may  request  the  return  of 
funds  already  transferred  to  a  Tribe/ 
Consortium  only  under  the  following 
circumstances: 

(a)  Retrocession; 

(b)  Reassumption; 

(c)  Construction,  when  there  are 
special  legal  requirements;  or 

(d)  As  otherwise  provided  for  in  the 
AFA. 

§  1000.403    How  can  a  person  or  group 
appeal  a  decision  or  contest  an  action 
related  to  a  program  operated  by  a  Tribe/ 
Consortium  under  an  AFA? 

(a)  BIA  programs.  A  person  or  group 
who  is  aggrieved  by  an  action  of  a  Tribe/ 


Consortiiun  with  respect  to  programs 
that  are  provided  by  the  Tribe/ 
Consortium  under  an  AFA  must  follow 
Tribal  administrative  procedures. 

(b)  Non-BIA  programs.  Procedures 
will  vary  depending  on  the  program. 
Aggrieved  parties  should  initially 
contact  the  local  program  administrator 
(the  Indian  program  contact).  Thereafter, 
appeals  will  follow  the  relevant 
bm-eau's  appeal  procedures. 

§1000.404    Must  self-governance  Tribes/ 
Consortia  comply  with  the  Secretarial 
approval  requirements  of  25  U.S.C.  81;  82a; 
and  476  regarding  professional  and 
attorney  contracts? 

No,  for  the  period  that  an  agreement 
entered  into  under  this  part  is  in  effect, 
the  provisions  of  25  U.S.C.  81.  82a,  and 
476,  do  not  apply  to  attorney  and  other 
professional  contracts  by  participating 
Tribes/Consortia. 

§  1 000.405    Are  AFA  funds  non-Federal 
funds  for  the  purpose  of  meeting  matching 
requirements? 

Yes,  self-governance  AFA  funds  can 
be  treated  as  non-Federal  funding  for 
the  purpose  of  meeting  matching 
requirements  under  Federal  law. 

§1000.406    Does  Indian  preference  apply 
to  services,  activities,  programs,  and 
functions  performed  under  a  self- 
governance  AFA? 

Tribal  law  must  govern  Indian 
preference  in  employment,  where 
permissible,  in  contracting  and 
subcontracting  in  performance  of  an 
AFA. 

§  1 000.407     Do  the  wage  and  labor 
standards  in  the  Davis-Bacon  Act  apply  to 
Tribes  and  Tribal  Consortia? 

No,  wage  and  labor  standards  of  the 
Davis-Bacon  Act  do  not  apply  to 
employees  of  Tribes  and  "Tribal 
Consortia.  They  do  apply  to  all  other 
laborers  and  mechanics  employed  by 
contractors  and  subcontractors  in  the 
construction,  alteration,  and  repair 
(including  painting  or  redecorating  of 
buildings  or  other  facilities)  in 
connection  with  an  AFA. 

Supply  Sources 

§  1 000.408    Can  a  Tribe/Consortium  use 
Federal  supply  sources  in  the  performance 
of  an  AFA? 

A  Tribe/Consortium  and  its 
employees  may  use  Federal  supply 
sources  (including  lodging,  airline, 
interagency  motor  pool  vehicles,  and 
other  means  of  transportation)  that  must 
be  available  to  the  Tribe/Consortium 
and  to  its  employees  to  the  same  extent 
as  if  the  Tribe/Consortium  were  a 
Federal  agency.  While  implementation 
of  this  provision  is  the  responsibility  of 


the  General  Services  Administration, 
the  Department  shall  assist  the  Tribe/ 
Consortium  to  resolve  any  barriers  to 
full  implementation  that  may  arise. 
While  implementation  of  this  provision 
is  the  responsibility  of  the  General 
Services  Administration,  the 
Department  shall  assist  the  Tribes/ 
Consortia  to  resolve  any  barriers  to  full 
implementation  that  may  arise  to  the 
fullest  extent  possible. 

Prompt  Payment  Act 

§  1 000.409    Does  the  Prompt  Paynf>ent  Act 
(31  U.S.C.  3901)  apply  to  a  non-BIA,  non- 
Indian  program  AFA? 

Yes,  upon  mutual  agreement  of  the 
parties,  an  AFA  may  incorporate  the 
Prompt  Payment  Act. 


Subpart  R— Appeals 

§  1000.420    What  does  Tltle-<  eligible 
programs"  mean  In  this  subpart? 

Throughout  this  subpart,  the  phrase 
"Title  I-eligible  programs"  is  used  to 
refer  to  all  programs,  functions,  services, 
and  activities  that  the  Secretary 
provides  for  the  benefit  of  Indians 
because  of  their  status  as  Indians 
vdthout  regard  to  the  agency  or  office  of 
the  Department  within  which  the 
programs,  functions,  services,  and 
activities  have  been  performed. 

§  1000.421     What  is  the  purpose  of  this 
subpart? 

This  subpart  prescribes  the  process 
Tribes/Consortia  may  use  to  resolve 
disputes  with  the  Department  arising 
before  or  after  execution  of  an  AFA  or 
compact  and  certain  other  disputes 
related  to  self-governance.  It  also 
describes  the  administrative  process  for 
reviewing  disputes  related  to  compact 
provisions.  This  subpart  describes  the 
process  for  administrative  appeals  to: 

(a)  The  Interior  Board  of  Indian 
Appeals  (IB  LA)  for  certain  pre- AFA 
disputes; 

(b)  The  Interior  Board  of  Contract 
Appeals  (IBCA)  for  certain  post-AFA 
disputes; 

(c)  The  Assistant  Secretary  for  the 
bureau  responsible  for  certain  disputed 
decisions; 

(d)  The  Secretary  for  reconsideration 
of  decisions  involving  self-governance 
compacts;  and 

(e)  The  agency  head  for  certain  pre- 
award  AFA  disputes. 

§  1 000.422    How  must  disputes  be 
handled? 

(a)  The  Department  encourages  its 
Bureaus  to  seek  all  means  of  dispute 
resolution  before  the  Tribe/Consortium 
files  a  formal  appeal(s). 

(b)  Disputes  shall  be  addressed 
through  govemment-to-govemment 
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discourse.  This  discourse  must  be 
respectful  of  govemment-to-govemment 
relationships  and  relevant  Federal- 
Tribal  agreements,  treaties,  judicial 
decisions,  and  policies  pertaining  to 
Indian  Tribes. 

(c)  Title  I-eligible  program  disputes 
may  use  an  informal  conference  as  set 
forth  in  25  CFR  900.153-157. 

(d)  All  disputes  arising  under  this 
rule,  including  but  not  limited  to  Title 
I-eligible  program  disputes  may  use 
non-binding  informal  alternative 
dispute  resolution  at  the  option  of  the 
Tribe/Consortium,  as  prescribed  in 

§  402  of  this  subpart.  The  Tribe/ 
Consortiiun  may  ask  for  this  alternative 
dispute  resolution  any  time  before  the 
issuance  of  an  initial  decision  of  a 
formal  appeal(s).  The  appeals  timetable 
will  be  suspended  while  alternative 
dispute  resolution  is  pending. 

§  1 000.423    Are  there  any  decisions  that 
are  not  administratively  appealable  under 
this  subpart? 

Yes,  the  following  types  of  decisions 
are  not  administratively  appealable 
under  this  subpart  but  may  be 
appealable  under  other  substantive 
provisions  of  the  Code  of  Federal 
Regulations: 

(a)  Decisions  relating  to  planning  and 
negotiation  grants  (subparts  C  and  D  of 
this  part)  and  certain  discretionary 
grants  not  awarded  under  Title  IV  (25 
CFR  part  2); 

(b)  Decisions  involving  a  limitation 
and/or  reduction  of  services  for  BIA 
programs  (subpart  H  of  this  part)(25  CFR 
part  2); 

(c)  Decisions  regarding  requests  for 
waivers  of  regulations  (subpart }  of  this 
part); 

(d)  Decisions  regarding  construction 
(subpart  K  of  this  part)  addressed  in 

§  1000.251(b);  and 

(e)  Decisions  under  any  other  statute, 
such  as  the  Freedom  of  Information  Act 
and  the  Privacy  Act  (see  43  CFR  part  2). 

§  1000.424  Does  a  Trit>e/Consort<um  have 
a  right  to  an  informal  conference  to  resolve 
any  disputes? 

Yes,  the  Tribe/Consortimn  may 
request  an  informal  conference  (a  non- 
binding  alternative  dispute  resolution 
process).  An  informal  conference  is  a 
way  to  resolve  both  Title  I-eligible 
program  and  other  disputes  as  quickly 
as  possible,  without  the  need  for  a 
formal  appeal. 

§  1 000.425    How  does  a  Tril)e/Consortium 
request  an  informal  conference? 

The  Tribe/Consortium  shall  file  its 
request  for  an  informal  conference  with 
the  office  of  the  person  whose  decision 
it  is  appealing,  within  30  days  of  the 
day  it  receives  the  decision. 


(a)  The  Tribe/Consortium  may  either 
hand-deliver  the  request  for  an  informal 
conference  to  that  person's  office,  fax 
the  request  with  confirmation  or  mail  it 
by  certified  mail,  retxuTi  receipt 
reouested. 

(b)  If  the  Tribe/Consortium  mails  the 
request,  it  will  be  considered  filed  on 
the  date  the  Tribe/Consortium  mailed  it 
by  certified  mail. 

§  1000.426    How  is  an  informal  conference 
held? 

For  all  purposes  relating  to  these 
informal  conference  procedures,  the 
parties  are  the  designated 
representatives  of  the  Tribe/Consortium 
and  the  bureau. 

(a)  The  informal  conference  shall  be 
held  within  30  days  of  the  date  the 
request  was  received,  unless  the  parties 
agree  on  another  date. 

(b)  Where  practicable,  at  the  option  of 
the  Tribe/Consortium,  the  informal 
conference  will  be  held  at  the  Tribe's/ 
Consortium's  office.  If  the  meeting 
cannot  be  held  at  the  Tribe's/ 
Consortiiun's  office,  the  parties  must 
agree  on  an  alternative  meeting  place. 

(c)  The  informal  conference  shall  be 
conducted  by  a  designated 
representative  of  the  Secretary. 

(d)  Only  the  parties  may  make 
presentations  at  the  informal 
conference. 

(e)  The  informal  conference  is  not  a 
hearing  on  the  record.  Nothing  said 
during  an  informal  conference  may  be 
used  by  either  party  in  litigation. 

§  1 000.427    What  happens  after  the 
informal  conference? 

(a)  Within  10  business  days  of  the 
informal  conference,  the  person  who 
conducted  the  informal  conference  shall 
mail  to  the  Tribe/Consortiiun  a  brief 
simunary  of  the  informal  conference. 
The  smnmary  must  include  any 
agreements  reached  or  changes  from  the 
initial  position  of  the  biueau  or  the 
Tribe/Consortium. 

(b)  If  in  its  judgment  no  agreement 
was  reached,  the  Tribe/Consortium  may 
choose  to  appeal  the  initial  decision,  as 
modified  by  any  changes  made  as  a 
result  of  the  informal  conference,  under 
§  1000.421  of  this  subpart  to  the  IBIA, 
biueau  head/ Assistant  Secretary,  or 
IBCA. 

§  1 000.428    How  may  a  Tribe/Consortium 
appeal  a  decision  made  after  the  AFA  or 
compact  or  amendment  to  an  AFA  or 
compact  has  been  signed? 

With  the  exception  of  certain 
decisions  concerning  reassumption  for 
imminent  jeopardy  (see  §  1000.408  of 
this  subpart),  the  Tribe/Consortium  may 
appeal  post-award  administrative 
decisions  to  the  IBCA. 


§  1 000.429    What  statutes  and  regulations 
govern  resolution  of  disputes  concerning 
signed  AFAs  or  compacts  that  are  appealed 
to  IBCA? 

Section  110  of  Phib.  L.  93-638  (25 
U.S.C.  450  m-1)  and  the  regulations  at 
25  CFR  900.216-900.230  apply  to 
disputes  concerning  signed  AFAs  and 
compacts  that  are  appealed  to  the  IBCA, 
except  that  any  references  to  the 
Department  of  Health  and  Hiunan 
Services  are  inapplicable.  For  the 
purposes  of  such  appeals: 

(a)  The  terms  "contract"  and  "self- 
determination  contract"  mean  compacts 
and  AFAs  under  the  Tribal  Self- 
Governance  Act;  and 

(b)  The  term  "Tribe"  means  "Tribe/ 
Consortium'. 

§  1 000.430    To  whom  are  appeals  directed 
regarding  reassumption  for  imminent 
jeopardy? 

Appeals  regarding  reassumption  of 
Title  I-eligible  PFSAs  are  handled  by  the 
BIA  imder  those  procedures  set  out  in 
25  CFR  900.171  through  900.176. 
Appeals  regarding  reassumption  of 
PFSAs  that  are  not  Title  I-eligible  are 
handled  by  the  IBCA  under  those 
procediu^s  set  out  in  43  CFR  part  4. 

§  1 000.431     Does  the  Equal  Access  to 
Justice  Act  (EAJA)  apply  to  appeals  under 
this  subpart? 

Yes,  EAJA  claims  against  the  DOI  will 
be  heard  by  IBIA  or  IBCA,  as 
appropriate,  under  43  CFR  4.601 
through  4.619,  Equal  Access  to  Justice 
Act  (Pub.  L.  No.  96-481,  92  Stat.  2325. 
as  amended),  section  504  of  Title  5 
U.S.C.  and  Section  2412  of  Title  28 
U.S.C. 

§  1000.432    To  whom  may  a  Tribe  appeal  a 
decision  made  before  the  AFA  or  an 
amendment  to  the  AFA  or  compact  is 
signed? 

(a)  Title  I-eligible  PFSA  pre-award 
disputes.  For  Title  I— eligible  PFSA 
disputes,  appeal  may  only  be  filed  with 
IBIA  under  the  provisions  set  forth  in  25 
CFR  900.150(a)  through  (h),  900.152 
through  900.169. 

(b)  Other  pre-aWard  disputes.  For  all 
other  pre-award  disputes,  including 
those  involving  PFSAs  that  are  not  Title 
I-eligible,  appeals  may  be  filed  with  the 
bureau  head/ Assistant  Secretary  or  IBIA 
as  noted  below.  However,  the  Tribe/ 
Consortiimi  may  not  avail  itself  of  both 
paths  for  the  same  dispute. 

(1)  Bureau  head /Assistant  Secretary 
appeal.  Unless  the  initial  decision  being 
appealed  is  one  that  was  made  by  the 
bureau  head  (those  appeals  are 
forwarded  to  the  appropriate  Assistant 
Secretary — see  §  1000.433(c)  of  this 
subpart),  the  bureau  head  will  decide 
appeals  relating  to  these  pre-award 


matters,  that  include  but  are  not  limited 
to  disputes  regarding: 

(i)  PFSAs  that  are  not  Title  1 -eligible; 

(ii)  Eligibility  for  the  applicant  pool  of 
self-governance  Tribes; 

(iii)  BIA  residual  functions; 

(iv)  Decisions  declining  to  provide 
requested  information  as  addressed  in 
§1000.172  of  this  part; 

(v)  Allocations  of  program  funds 
when  a  dispute  arises  between  a 
Consortium  and  a  withdrawing  Tribe; 
and 

(vi)  Inherently  Federal  functions. 

(2)  IBIA  appeal.  The  Tribe/ 
Consortium  may  choose  to  forego  the 
administrative  appeal  through  the 
biu-eau  or  the  Assistant  Secretary,  as 
described  in  the  paragraph  (b)(1)  of  this 
section,  and  instead  appeal  directly  to 
IBIA.  The  standard  of  review  for  such 
IBIA  appeals  will  be  an  "abuse  of 
discretion"  standard. 

§  1 000.433  When  and  how  must  a  Tribe/ 
Consortium  appeal  an  adverse  pre-award 
decision? 

(a)  If  a  Tribe/Consortium  wishes  to 
exercise  its  appeal  rights  under 

§  1000.432(b)(1),  it  must  make  a  written 
request  for  review  to  the  appropriate 
bureau  head  within  30  days  of  receiving 
the  initial  adverse  decision.  In  addition, 
the  Tribe/Consortium  may  request  the 
opportunity  to  have  a  meeting  with 
appropriate  bureau  personnel  in  an 
effort  to  clarify  the  matter  under  dispute 
before  a  formal  decision  by  the  bureau 
head. 

(b)  The  written  request  for  review 
should  include  a  statement  describing 
its  reasons  for  a  review,  with  any 
supporting  documentation,  or  indicate 
that  such  a  statement  or  documentation 
will  be  submitted  within  30  days.  A 
copy  of  the  request  must  also  be  sent  to 
the  Director  of  the  Office  of  Self- 
Governance. 

(c)  If  the  initial  decision  was  made  by 
the  bureau  head,  any  appeal  shall  be 
directed  to  the  appropriate  Assistant 
Secretary.  If  a  Tribe  does  not  request  a 
review  within  30  days  of  receipt  of  the 
decision,  the  initial  decision  will  be 
final  for  the  Department. 

§  1 000.434    When  must  the  bureau  head  (or 
appropriate  Assistant  Secretary)  issue  a 
final  decision  in  the  pre-award  appeal? 

Within  30  days  of  receiving  the 
request  for  review  and  the  statement  of 
reasons  described  in  §  1000.433,  the 
bureau  head  or,  where  applicable,  the 
appropriate  Assistant  Secretary  must: 

(a)  Issue  a  written  final  decision 
stating  the  reasons  for  the  decision;  and 

(b)  Send  the  decision  to  the  Tribe/ 
Consortium. 


§  1 000.435    When  and  how  will  the 
Assistant  Secretary  respond  to  an  appeal 
by  a  Tribe/Consortium? 

The  appropriate  Assistant  Secretary 
will  decide  an  appeal  of  any  initial 
decision  made  by  a  bm^au  head  (see 
§  1000.433).  If  the  Tribe/Consortium  has 
appealed  the  bureau's  initial  adverse 
decision  of  the  bureau  to  the  bureau 
head  and  the  bureau  head's  decision  on 
initial  appeal  is  contrary  to  the  Tribe's/ 
Consortium's  request  for  relief,  or  the 
biu-eau  head  fails  to  make  a  decision 
within  30  days  of  receipt  by  the  bureau 
of  the  Tribe's/Consortium's  initial 
request  for  review  and  any 
accompanying  statement  and 
documentation,  the  Tribe's/ 
Consortiiun's  appeal  will  be  sent 
automatically  to  the  appropriate 
Assistant  Secretary  for  decision.  The 
Assistant  Secretary  must  either  concur 
with  the  bureau  head's  decision  or  issue 
a  separate  decision  within  60  days  of 
receipt  by  the  bureau  of  the  Tribe's/ 
Consortiiun's  initial  request  for  review 
and  any  accompanying  statement  and 
documentation.  The  decision  of  the 
Assistant  Secretary  is  final  for  the 
Department. 

§  1 000.436    How  may  a  Tribe/Consortium 
seek  reconsideration  of  the  Secretary's 
decision  involving  a  self-governance 
compact? 

A  Tribe/Consortium  may  request 
reconsideration  of  the  Secretary's 
decision  involving  a  self-governance 
compact  by  sending  a  written  request 
for  reconsideration  to  the  Secretary 
within  30  days  of  receipt  of  the 
decision.  A  copy  of  this  request  must 
also  be  sent  to  the  Director  of  the  Office 
of  Self-Governance. 

§1000.437    When  will  the  Secretary 
respond  to  a  request  for  reconsideration  of 
a  decision  involving  a  self -governs  nee 
compact? 

The  Secretary  must  respond  in 
writing  to  the  Tribe/Consortium  within 
30  days  of  receipt  of  the  Tribe's/ 
Consortium's  request  for 
reconsideration. 

§  1 000.438    May  Tribes/Consortia  appeal 
Department  decisions  to  a  Federal  court? 

Yes,  Tribes/Consortia  may  appeal 
decisions  of  Department  officials 
relating  to  the  self-governance  program 
to  an  appropriate  Federal  court,  as 
authorized  by  section  110  of  Pub.  L.  93- 
638  (25  U.S.C.  405m-l),  or  any  other 
applicable  law. 

Subpart  S— Conflicts  of  Interest 

§  1000.460    What  Is  an  organizational 
conflict  of  interest? 

(a)  An  organizational  conflict  of 
interest  arises  when  there  is  a  direct 


conflict  between  the  financial  interests 
of  the  self-governance  Tribe/Consortium 
and: 

(1)  The  financial  interests  of 
beneficial  owners  of  Indian  trust 
resources; 

(2)  The  financial  interests  of  the 
United  States  relating  to  trust  resources, 
trust  acquisitions,  or  lands  conveyed  or 
to  be  conveyed  under  the  Alaska  Native 
Claims  Settlement  Act  43  U.S.  C.  1601 
et  seq.;  or 

(3)  An  express  statutory  obligation  of 
the  United  States  to  third  parties.  This 
section  only  appfies  if  the  conflict  was 
not  addressed  when  the  AFA  was  first 
negotiated. 

(b)  This  section  only  applies  where 
the  financial  interests  of  the  Tribe/ 
Consortium  are  significant  enough  to 
impair  the  Tribe's/Consortium's 
objectivity  in  carrying  out  the  AFA,  or 
a  portion  of  the  AFA. 

§  1 000.461     What  must  a  Tribe/Consortium 
do  if  an  organizational  conflict  of  Interest 
arises  under  an  AFA? 

This  section  only  applies  if  the 
conflict  was  not  addressed  when  the 
AFA  was  first  negotiated.  When  a  Tribe/ 
Consortium  becomes  aware  of  an 
organizational  conflict  of  interest,  the 
Tribe/Consortium  must  immediately 
disclose  the  conflict  to  the  Secretary. 

§  1 000.462  When  must  a  Tribe/Consortium 
regulate  its  employees  or  subcontractors  to 
avoid  a  personal  conflict  of  Interest? 

A  Tribe/Consortium  must  maintain 
written  standards  of  conduct  to  govern 
officers,  employees,  and  agents 
(including  subcontractors)  engaged  in 
functions  related  to  the  management  of 
trust  assets. 

§  1 000.463    What  types  of  personal 
conflicts  of  interest  involving  tribal  officers, 
employees  or  subcontractors  would  have  to 
be  regulated  by  a  Tribe/Consortium? 

The  Tribe/Consortium  would  need  a 
tribally-approved  mechanism  to  ensure 
that  no  officer,  employee,  or  agent 
(including  a  subcontractor)  of  the  Tribe/ 
Consortium  reviews  a  trust  transaction 
in  which  that  person  has  a  financial  or 
employment  interest  that  conflicts  with 
that  of  the  trust  beneficiary,  whether  the 
tribe/consortium  or  an  allottee.  Interests 
arising  fitjm  membership  in,  or 
employment  by,  a  Tribe/Consortium  or 
rights  to  share  in  a  tribal  claim  need  not 
be  regulated. 

§  1000.464  What  personal  conflicts  of 
interest  must  the  standards  of  conduct 
regulate? 

The  personal  conflicts  of  interest 
standards  must: 

(a)  Prohibit  an  officer,  employee,  or 
agent  (including  a  subcontractor)  from 
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participating  in  the  review,  analysis,  or 
inspection  of  trust  transactions 
involving  an  entity  in  which  such 
persons  have  a  direct  financial  interest 
or  an  employment  relationship; 

(b)  Prohibit  such  officers,  employees, 
or  agents  from  accepting  any  gratuity, 
favor,  or  anything  of  more  than  nominal 
value,  from  a  party  (other  than  the 
Tribe/Consortium)  with  an  in  the  trust 
transactions  under  review;  emd 

(c)  Provide  for  sanctions  or  remedies 
for  violation  of  the  standards. 

§  1 000.465    May  a  Tritie/Consortium 
negotiate  AFA  provisions  on  conflicts  of 
interest  to  take  the  place  of  this  subpart? 

(a)  A  Tribe/Consortium  emd  the 
Secretary  may  agree  to  AFA  provisions, 
concerning  either  personal  or 
organizational  conflicts,  that: 

(1)  Address  the  issues  specific  to  the 
program  and  activities  contracted;  and 

(2)  Provide  equivalent  protection 
against  conflicts  of  interest  to  these 
regulations. 

(b)  Agreed-upon  AFA  provisions  shall 
be  followed,  rather  than  the  related 
provisions  of  this  subpart.  For  example, 
the  Tribe/Consortium  and  the  Secretary 
may  agree  that  using  the  Tribe's/ 
Consortiiun's  own  written  code  of  ethics 
satisfies  the  objectives  of  the  personal 
conflicts  provisions  of  subpart,  in  whole 
or  in  part; 

Appendix  A  to  Part  1000 — Model  Compact  of 
Self-Governance  Between  The  Tribe  and 
the  Department  of  the  Interior 

Article  I — Authority  and  Purpose 

Section  1 — Authority 

This  agreement,  denoted  a  compact  of  Self- 
Oovemance  (hereinafter  referred  to  as  the 
"compact"),  is  entered  into  by  the  Secretary 
of  the  Interior  (hereinafter  referred  to  as  the 
"Secretary"),  for  and  on  behalf  of  the  United 
States  of  America  under  the  authority  granted 
by  Title  IV  of  the  Indian  Self  Determination 
and  Education  Assistance  Act.  Pub.  L.  93- 
638,  as  amended,  and  by  the  Tribe,  under  the 
authority  of  the  Constitution  and  By-Laws  of 
the  Tribe  (hereinafter  referred  to  as  the 
"Tribe"). 

Section  2 — Purpose 

This  compact  shall  be  lil>erally  construed 
to  achieve  its  purposes: 

(a)  This  compact  is  to  carry  out  Self- 
Governance  as  authorized  by  Title  FV  of  Pub. 
L.  93-638.  as  amended,  that  built  upon  the 
Self  Governance  Demonstration  Project,  and 


transfer  control  to  Tribal  governments,  upon 
Tribal  request  and  through  negotiation  with 
the  United  States  government,  over  funding 
and  decision-making  of  certain  Federal 
programs  as  an  effective  way  to  implement 
the  Federal  policy  of  govemment-to- 
govemment  relations  with  Indian  Tribes. 

(b)  This  compact  is  to  enable  the  United 
States  to  maintain  and  improve  its  unique 
and  continuing  relationship  with  and 
responsibility  to  the  Tribe  through  Tribal 
self-governance,  so  that  the  Tribe  may  take  its 
rightful  place  in  the  family  of  governments; 
remove  Federal  obstacles  to  effective  self- 
governance;  reorganize  Tribal  government 
programs  and  services;  achieve  efficiencies  in 
service  delivery;  and  provide  a  documented 
example  for  the  development  of  future 
Federal  Indian  policy.  This  policy  of  Tribal 
self-governance  shall  permit  an  orderly 
transition  from  Federal  domination  of  Indian 
programs  and  services  to  allow  Indian  Tribes 
meaningful  authority  to  plan,  conduct,  and 
administer  those  programs  and  services  to 
meet  the  needs  of  their  people.  In 
implementing  Self-Governance,  the  Bureau  of 
Indian  Affairs  is  expected  to  provide  the 
same  level  of  service  to  other  Tribal 
governments  and  to  demonstrate  new 
policies  and  methods  to  improve  service 
delivery  and  address  Tribal  needs.  In 
fulfilling  its  responsibilities  under  the 
compact,  the  Secretary  hereby  pledges  that 
the  Department  will  conduct  all  relations 
with  the  Tribe  on  a  govemment-to- 
government  basis. 

Article  n — Terms.  Provisions  and 
Conditions 

Section  1 — Term 

This  compact  shall  be  effective  when 
signed  by  the  Secretary  or  an  authorized 
representative  and  the  authorized 
representative  of  the  Tribe.  The  term  of  this 
compact  shall  commence  [negotiated 
effective  date]  and  must  remain  in  effect  as 
provided  by  Federal  law  or  agreement  of  the 
parties. 

Section  2 — Funding  Amount 

In  accordance  with  Section  403(g)  of  Title 
IV  of  Pub.  L.  93-638,  as  amended,  and 
subject  to  the  availability  of  appropriations, 
the  Secretary  shall  provide  to  the  Tribe  the 
total  amount  specified  in  each  annual 
funding  agreement. 

Section  3 — Reports  to  Congress 

To  implement  Section  405  of  Pub.  L.  93- 
638,  as  amended,  on  each  January  1 
throughout  the  period  of  the  compact,  the 
Secretary  shall  make  a  written  report  to  the 
Congress  that  shall  include  the  views  of  the 
Tribe  concerning  the  matters  encompassed 
by  Section  405(b)  and  (d). 


Section  4 — Regulatory  Authority 

The  Tribe  shall  abide  by  all  Federal    . 
regulations  as  published  in  the  Federa] 
Register  unless  waived  in  accordance  with 
Section  403(i)(2)  of  Pub.  L.  93-638,  as 
amended. 

Section  5 — Tribal  Administrative  Procedure 

The  Tribe  shall  provide  administrative  due 
process  right  under  the  Indian  Civil  Rights 
Act  of  1968,  25  U.S.C.  1301,  et  seq.,  to  protect 
all  rights  and  interests  that  Indians,  or  groups 
of  Indians,  may  have  with  respect  to  services, 
activities,  programs,  and  functions  that  are 
provided  under  the  compact. 

Article  III — Obligations  of  the  Tribe 

Section  1 — AFA  Programs 

The  Tribe  will  perform  the  programs  as 
provided  in  the  specific  AFA  negotiated 
under  the  Act.  The  Tribe  pledges  to  practice 
utmost  good  faith  in  upholding  its 
responsibility  to  provide  such  programs, 
under  the  Act. 

Section  2 — Trust  Services  for  Individual 
Indians 

To  the  extent  that  the  AFAs  have 
provisions  for  trust  services  to  individual 
Indians  that  were  formerly  provided  by  the 
Secretary,  the  Tribe  will  maintain  at  least  the 
same  level  of  service  as  was  previously 
provided  by  the  Secretary.  The  Tribe  pledges 
to  practice  utmost  good  faith  in  upholding 
their  responsibility  to  provide  such  service. 

Article  IV — Obligations  of  the  United  States 

Section  1 — Trust  Responsibility 

The  United  States  reaffirms  the  trust 
responsibility  of  the  United  States  to  the 

Tribe(s)  to  protect  and  conserve 

the  trust  resources  of  the  Tribe(s)  and  the 
trust  resources  of  individual  Indians 
associated  with  this  compact  and  any  annual 
funding  agreement  negotiated  under  the 
Tribal  Self-Governance  Act. 

Section  2 — Trust  Evaluations 

Under  Section  403(d)  of  Pub.  L.  93-638.  as 
amended,  annual  funding  agreements 
negotiated  between  the  Secretary  and  an 
Indian  Tribe  shall  include  provisions  to 
monitor  the  performance  of  trust  functions  by 
the  Tribe  through  the  annual  trust  evaluation. 

Article  V — Other  Provisions 

Section  1 — Facilitation 

Nothing  in  this  compact  may  be  construed 
to  terminate,  waive,  modify,  or  reduce  the 
trust  responsibility  of  the  United  States  to  the 
Tribe(s)  or  individual  Indians.  The  Secretary 
shall 


act  in  good  faith  in  upholding  such  trust 
responsibility. 

Section  2 — Officials  Not  To  Benefit 

No  Member  of  Congress,  or  resident 
commissioner,  shall  be  admitted  to  any  share 
or  part  of  any  annual  funding  agreement  or 
contract  thereunder  executed  under  this 
compact,  or  to  any  benefit  that  may  arise 
fi-om  such  compact.  This  paragraph  may  not 
be  construed  to  apply  to  any  contract  with  a 
third  party  entered  into  under  an  annual 
funding  agreement  under  this  compact  if 
such  contract  is  made  with  a  corporation  for 
the  general  benefit  of  the  corporation. 


Section  3 — Covenant  Against  Contingent 
Fees 

The  parties  warrant  that  no  person  or 
selling  agency  has  been  employed  or  retained 
to  solicit  or  secure  any  contract  executed 
under  this  compact  upon  an  agreement  or 
understanding  for  a  commission,  percentage, 
brokerage,  or  contingent  fee,  excepting  bona 
fide  employees  or  bona  fide  established 
commercial  or  selling  agencies  maintained  by 
the  contractor  for  the  purpose  of  securing 
business. 

Section  4 — Sovereign  Immunity 

Nothing  in  this  compact  or  any  AFA  shall 
be  construed  as — 


(11  affecting,  modif\'ing,  diminishing,  or 
otherwise  impairing  the  sovereign  immunity 
&t)m  suit  enjoyed  by  the  Tribe;  or 

(2)  authorizing  or  requiring  the  termination 
of  any  existing  trust  responsibility  of  the 
United  States  with  respect  to  the  Indian 
people.  . 

In  witness  whereof,  the  parties  have 
executed,  delivered  and  formed  this  compact, 

effective  the day  of 

20 . 

THE Tribe 

The  Department  of  the  Interior. 

By: 


By: 

[FR  Doc.  00-31647  Filed  12-14-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  23 

Guides  for  the  Jewelry,  Precious 
Metals  and  Pewter  Industries 

agency:  Federal  Trade  Commission. 
action:  Final  guides. 


summary:  The  Federal  Trade 
Commission  (Commission)  annoimces 
that  it  is  revising  §§  23.13  and  23.22  of 
the  Guides  for  the  Jewelry.  Precious 
Metals  and  Pewter  Industries  (Jewelry 
Guides  or  Guides).  16  CFR  Part  23.  The 
Commission  has  combined  §  23.13, 
which  addresses  the  disclosure  of 
diamond  treatments,  with  §  23.22. 
which  addresses  treatments  of  other 
gemstones.  The  Commission  also  has 
revised  these  sections  to  provide  for 
disclosure  of  any  treatment  to 
gemstones  that  significantly  affects  the 
value  of  the  gemstone,  which  would 
include  laser-drilling  of  diamonds. 
EFFECTIVE  DATE:  April  10.  2001. 
ADDRESSES:  Requests  for  copies  of  this 
document  should  be  sent  to  Public 
Reference  Branch.  Room  130.  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue.  NW.  Washington,  DC  20580. 
Copies  also  are  available  on  the 
Commission's  website  at 
<www.ftc.gov>. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Rosen  Spector,  Attorney,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington.  DC  20580. 
(202)  326-3740,  <jewelry@ftc.gov>. 
SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

The  Commission  announces  that  it  is 
revising  §§  23.13  and  23.22  of  its  Guides 
for  the  Jewelry,  Precious  Metals,  and 
Pewter  Industries,  16  CFR  Part  23 
Oewelry  Guides  or  Guides).  The  Jewebry 
Guides  address  claims  made  about 
precious  metals,  diamonds,  gemstones, 
and  pearl  products.'  The  Guides  explain 
how  to  describe  these  products 
truthfully  and  non-deceptively  and  how 
to  avoid  unfair  or  deceptive  practices. 
Sections  23.13  and  23.22  of  the  Guides 
address  the  disclosure  of  certain 
treatments  to  diamonds  and  other 
gemstones  that  are. performed  to 
improve  their  beauty  or  durability. 
Some  treatments  iire  not  permanent 
because  their  effects  fade  over  time.  For 


example,  gemstones  sometimes  are 
treated  with  a  colorless  oil  that 
improves  the  color  of  the  stone  and 
helps  to  mask  certain  imperfections. 
Other  treated  gemstones  require  special 
care  to  retain  the  benefit  of  the 
treatment.  For  example,  a  stone  that  is 
fracture-filled  (i.e.,  injected  with  plastic 
or  glass  to  hide  cracks  and  improve  its 
appearance)  cannot  be  cleaned  with 
certain  types  of  jewelry  cleaners, 
because  the  cleaner  could  adversely 
affect  the  treatment,  hi  addition,  re- 
cutting  or  re-setting  a  fracture-filled 
stone  could  damage  the  treatment.  ^ 
Other  gemstone  treatments  are 
permanent  and  do  not  create  special 
care  requirements,  but  the  treated 
gemstone  is  not  as  valuable  as  a  similar 
untreated  stone. . 

On  June  8.  1999.  the  Commission 
solicited  comment  on  a  proposal  to 
revise  §  23.13  of  the  Guides  to  require 
disclosure  of  laser-drilling  of 
diamonds. 3  The  Commission  also 
solicited  comment  on  a  proposal  to 
revise  §  23.22  of  the  Guides,  which 
addresses  other  gemstone  treatments,  to 
provide  for  the  disclosure  of  treatments 
similar  to  laser-drilling — those  that  are 
permanent  and  do  not  create  special 
care  requirements  for  the  stone,  but 
significantly  affect  the  value  of  the 
stone.  The  Commission  received  40 
comments.''  After  reviewing  these 
comments,  the  Commission  has  decided 
to  revise  the  Guides  to  provide  for 
disclosure  of  permanent  gemstone 
treatments  that  significantly  affect  the 
value  of  the  gemstone,  such  as  laser- 
drilling. 

n.  Background 

On  December  9, 1998,  two  jewelry 
trade  associations,  the  Jewelers 
Vigilance  Committee  (JVC),  a  trade 
association  promoting  ethical  jewelry 
sales  practices,  and  the  Diamond 
Manufactiuers  and  Importers 
Association  of  America  (DMLA),  jointly 
petitioned  the  Commission  to  revise 


'  The  Commission  issues  industry  guides  to 
provide  guidance  for  the  public  to  conform  with 
legal  requirements.  Industry  guides  are 
administrative  interpretations  of  the  laws  the 
Commission  administers.  Industry  guides  explain 
how  to  describe  products  truthfully  and  non- 
deceptively  and  identify  practices  the  Commission 
considers  unfair  or  deceptive. 


§  23.13  of  the  Jewelry  Guides  to  add 
laser  drilling  to  the  list  of  diamond 
treatments  that  should  be  disclosed. ^ 
Laser  drilling  involves  directing  a  laser 
beam  at  an  inclusion  and  forcing  acid 
through  the  resulting  tunnel,  thereby 
removing  the  inclusion  or  rendering  it 
invisible  to  the  naked  eye.  Thus,  the 
diamond's  appearance  is  improved. 

In  a  1996  review  of  the  Guides,  the 
Commission  determined,  based  on  the 
record  before  it,  that  the  failure  to 
disclose  laser-drilling  was  not  unfair  or 
deceptive.  The  evidence  presented  in 
the  comments  to  the  Commission 
indicated  that  laser-drilling  of  diamonds 
was  "a  common  practice  and  not  an 
extraordinary  process."  ^  Moreover,  the 
evidence  demonstrated  that,  while  laser- 
drilling  produces  a  small  smface 
opening  on  a  diamond,  "the  majority  of 
diamonds  sold  in  the  U.S.  have  similar 
surface  imperfections."  ^  Siu-face 
imperfections  are  to  be  expected  in 
diamonds,  except  in  diamonds 
described  as  flawless.  The  record  also 
reflected  that  disclosing  laser-drilling  in 
each  advertisement  or  promotional 
description  could  be  costly  and  the 
additional  advertising  costs  could  be 
passed  on  to  consiuners  in  the  form  of 
higher  prices.^  At  that  time,  there  was 
a  conflict  in  the  industry  regarding  the 
need  for  and  the  appropriateness  of 
disclosvu-e.  Therefore,  the  Commission 
decided  not  to  amend  §  23.13  of  the 
Guides  to  require  disclosiu-e. 

The  JVC  petition  asks  the  Commission 
to  reconsider  its  decision  based  on  the 
following  factors:  (1)  There  is  now 
widespread  industry  support  for 
disclosure;  (2)  the  amendinent  would 
promote  industry  disclosure  and  self- 
regulation;  (3)  disclosure  would  impose 
few  costs  on  retailers,  and  therefore,  no 
increased  costs  to  consumers;  (4) 
technological  advances  make  it 
increasingly  difficult  for  consumers  to 


-The  American  Crfim  Trade  Association  (ACTA) 
publishes  a  manual  that  contains  a  comprehensive 
listing  of  gemstone  treatments  and  information 
regarding  the  permanence  of  the  treatment  and 
special  care  requirements.  AGT.^-2  (022A). 

'64  FR  30448  (June  8.  1999). 

^  In  the  remainder  of  this  FRN.  the  comments  are 
cited  to  by  an  abbreviation  of  the  comment  name 
and  the  comment  number.  Attached  to  this  FRN  as 
Appendix  A  is  a  list  of  the  comment  name, 
abbreviation  and  comment  number  used  to  identify 
each  commenter.  The  comments  numbered  1  to  21 
were  received  in  response  to  the  Commission's  first 
request  for  comment  dated  |une  8,  1999.  64  FR 
30448.  The  comments  numbered  lA  to  22A  were 
received  afte»  the  Commission  extended  the 
deadline  to  submit  comments.  64  FR  37051  (July  9. 
1999).  Three  comments  were  submitted  twice,  by 
US  mail  and  by  electronic  mail.  These  comments 
are  listed  once  and  are  referred  to  in  this  FRN  by 
the  number  of  the  comment  that  was  received  first. 


5  Fifteen  trade  associations  joined  the  JVC  and 
DMIA  petition:  World  Federation  of  Diamond 
Bourses;  International  Diamond  Manufacturers 
Association;  Diamond  Promotion  Services; 
Diamond  Dealers  Club  of  New  York;  Gemological 
Institute  of  America;  International  Society  of 
Appraisers;  Jewelers  of  America;  American 
Gemstone  Society;  American  Gem  Society;  United 
States  Carat  Club;  International  Confederation  of 
Jewelry,  Silverware,  Diamonds,  Pearls  and  Stones; 
American  Gemstone  Trade  Association; 
Manufacturing  Jewelers  and  Suppliers  of  America; 
International  Standards  Organization;  and  Diamond 
High  Council.  The  petition  is  on  the  public  record 
and  copies  are  available  by  contacting  the  Public 
Reference  Branch,  Room  130.  Federal  Trade 
Commission.  Washington,  DC  20580.  The  petition 
also  has  been  posted  on  the  Commission's  website 
at  <wwrw.ftc.gov>.  For  the  remainder  of  this  Federal 
Register  Notice,  the  petition  will  be  referred  to  as 
the  JVC  petition. 

»61  FR  27177,  27197  (May  30,  1996). 

'  Id.  at  27196. 

»Id.  at  27197  n.305-06. 


detect  laser-drilling;  (5)  consiuners 
would  not  necessarily  learn  about  laser- 
drilling  through  grading  reports  because 
most  diamonds  sold  in  the  US  are  small 
stones  that  typically  are  not 
accompanied  by  such  a  report;  (6) 
consumers  may  suffer  economic  injury 
by  purchasing  laser-drilled  diamonds 
without  disclosure,  because  such  stones 
are  worth  less  than  untreated  diamonds; 
and,  (7)  laser  drilling  is  no  different 
than  other  permanent  artificial 
processes  that  affect  the  value  of 
products  that  already  are  required  to  be 
disclosed  (e.g.,  cultured  pearls  must  be 
identified  as  "cultured"  because  they 
are  created  by  humans  inserting  an 
irritant  into  an  oyster's  shell  and  are 
worth  less  than  natural  pearls). 

m.  Laser-Drilling  of  Diamonds 

A.  Request  for  Comment 

The  Commission  tentatively 
concluded  that  the  JVC  petition 
demonstrated,  contrary  to  the  record 
before  the  Commission  in  1996,  that  the 
failure  to  disclose  laser-drilling  is  an 
unfair  or  deceptive  trade  practice. 
Therefore,  in  Jime  1999  the  Commission 
solicited  comment  on  a  proposal  to 
include  laser-drilling  as  a  treatment  that 
should  be  disclosed.^  The  FRN  posed 
several  questions  regarding  this 
proposed  revision.  Question  1  asked 
whether  it  was  currently  a  prevalent 
practice  in  the  industry  to  disclose 
laser-drilling  at  all  levels  of  the 
transaction  up  to  the  sale  to  the 
consumer.  Question  2  asked:  "Would  a 
provision  in  the  Jewelry  Guides  to 
disclose  laser-drilling  to  consumers 
inhibit  advertising  or  create  additional 
costs  for  retailers  that  could  be  passed 
on  to  consumers  in  the  form  of 
significantly  higher  prices?"  Finally, 
Question  3  asked:  "Is  there  a  disparity 
in  value  between  a  laser-drilled 
diamond  and  an  untreated  diamond  of 
the  same  clarity  rating?' 

B.  Summary  of  the  Comments 

The  comments,  except  for  one, 
support  revising  the  Guides  to  provide 
for  disclosure  of  laser-drilling.  The 
comments  responding  to  Question  1 , 
however,  indicate  that  there  is  not  an 
industry  consensus  on  whether 
disclosure  currently  is  the  prevalent 
practice.  Two  comments  state  that 
disclosure  is  the  industry  practice. 'o 
One  comment  states  that  disclosure  was 
the  industry  practice  imUl  the  FTC 
revised  the  Jewelry  Guides  in  1996." 
Because  the  Jewelry  Guides,  as  revised 
in  1996,  did  not  provide  for  disclosure 


of  laser-drilling,  this  comment  asserts 
that  some  industry  members  stopped 
disclosing  the  treatment.  Two  comments 
state  simply  that  it  is  not  an  industry 
practice  to  disclose. '^  One  comment 
explains  that  ethical  sellers  disclose  but 
unethical  ones  do  not.> -^  With  respect  to 
Question  2  of  the  FRN,  the  comments 
are  unanimous  that  disclosure  will  not 
result  in  additional  costs. i-*  Finally,  the 
comments,  responding  to  Question  3  of 
the  FRN.  are  also  unanimous  that  a 
laser-drilled  diamond  is  worth  less  than 
a  similar  untreated  diamond. i^  As  one 
comment  explains,  a  laser-drilled  stone 
is  not  as  rare  as  an  imtreated  stone  and 
therefore  is  less  costly. ^f* 

C.  Analysis  of  the  Comments 

The  comments  establish  that  a  laser- 
drilled  stone  is  worth  less  than  an 
untreated  stone  of  the  same  clarity 
rating.  Diamonds  are  graded  on  clarity 
on  a  scale  running  from  Flawless  (F)  to 
Included  (I),  reflecting  the  number  and 
size  of  inclusions  appearing  in  the 
stone.  1^  Laser-drilling  can  elevate  a 
lesser  quality  diamond  to  a  higher  grade 
on  standard  clarity  rating  scales, 
increasing  the  stone's  value.  The  JVC 
petition  stated  that  the  price  differential 
between  a  diamond  that  has  a  natiu-al 
black  inclusion  and  one  where  laser 
drilling  has  removed  the  inclusion 
could  be  as  much  as  twent^'-five 
percent.  Even  more  important,  however, 
is  the  fact  that  the  laser-drilled  stone  is 
worth  less  than  a  untreated  stone  of  the 
equivalent  clarity  rating. '^ 

For  example,  if  a  diamond  has  a 
clarity  rating  of  SIl  and  has  a  natural 
black  inclusion,  the  inclusion  could  be 
removed  by  laser-drilling,  improving  the 
clarity  of  the  stone  to  VS2.  The  stone 
would  now  be  worth  more  than  it  was 
as  a  non-laser-drilled  stone  with  a 
clarity  rating  of  SIl.  At  the  same  time, 
the  laser-drilled  stone  with  a  clarity 
rating  of  VS2  is  worth  less  than  a  non- 


"64  FR  30448. 

•"JVC  {006A);  AGTA-1  (015A). 

■>Matlins(OOlA). 


"NAJA(016};Zale(007A). 

"ISA  (014). 

•«Matlins  (001  A);  ISA  (014);  NAJA  (016):  CJAQ 
(005A);  JVC-l  (006A);  Zale  (007 A);  AGTA-1 
(015A). 

"Adamas  (005);  Sherman  (007);  Indenbaum 
(009);  ISA  (014);  NAJA  (016);  Gaenzle  (017);  Matlins 
(OOIA);  Rapaport  (002A);  Green  (003A);  Kapoor 
(004A);  CJAO  (005A);  JVC-l  (006A);  Zale  (007A); 
Dua  (01 3A);  AGTA-1  (01 5A). 

'6  Matlins  (001  A);  see  also  NAJA  (016)  ("laser- 
drilled  diamonds  are  less  costly  than  similar  clarity, 
non-drilled  diamonds");  ISA  (014)  ("laser-drilled 
diamonds  are  generally  less  expensive  than  similar 
non-treated  stones"). 

"The  ratings  in  between,  from  highest  to  lowest, 
are:  Internally  Flawless  (IF);  Very,  Very  Small 
Inclusions  1  (WSl);  Very,  Very  Small  Inclusions  2 
(WS2);  Very  Small  Inclusions  1  (VSl);  Very  Small 
Inclusions  2  (VS2);  Small  Inclusions  1  (SIl);  and 
Small  Inclusions  2  (SI2). 

"JVC  Petition,  at  6-B. 


laser-drilled  stone  with  a  clarity  rating 
of  VS2.  Laser-drilling  produces  a  small 
Surface  opening  on  a  diamond.  These 
surface  imperfections  are  simileir  to 
natural  surface  imperfections  that  are 
expected  in  diamonds  unless  they  are 
described  as  flawless.  Industry  buyers 
and  consumers  nevertheless  have  a 
preference  for  diamonds  that  contain 
only  naturally  occurring 
imperfections.'^  Accordingly,  diamond 
appraisers  and  consumers  place  a  lower 
value  on  laser-drilled  stones  in 
comparison  to  non-laser-drilled  stones 
of  the  same  claritv'.^" 

In  determining  whether  a  practice  is 
deceptive,  the  Commission  considers 
whether  there  is  a  representation  or 
omission  that  is  likely  to  mislead 
consumers  acting  reasonably  imder  the 
circimistances.21  The  representation  or 
omission  must  be  material.  Previously, 
the  Commission  had  no  basis  on  which 
to  conclude  that  there  were  any 
significant  differences  between 
naturally  occiuring  and  man-made 
inclusions.  New  evidence,  provided  in 
response  to  the  FRN  suggests,  however, 
that  consumers  and  appraisers  place  a 
lower  value  on  laser-drilled  diamonds 
than  on  comparable  diamonds  with 
naturally  occurring  inclusions.  Because 
laser-drilled  diamonds  are  worth  less 
than  comparable  non-drilled  diamonds, 
failure  to  disclose  laser-drilling  may 
lead  consumers  to  believe  a  laser-drilled 
stone  is  as  valuable  as  an  imtreated 
stone  of  the  same  clarity  rating.  ^^  In 
addition,  not  providing  for  disclosure 
inadvertently  may  have  created  an 
avenue  for  unscrupulous  marketers  to 
overcharge  consumers  for  laser-drilled 
stones.  Consumers  are  at  a  disadvantage 
due  to  the  imbalance  of  information  that 
currently  exists  regarding  laser-drilling 
of  diamonds.  As  a  result,  unscrupulous 
marketers  can  charge  consumers  the 
same  price  for  a  laser-drilled  stone  with. 
e.g.,  a  VS2  clarity  rating,  that  they 
would  charge  for  a  untreated  stone  with 


'SMatlins  (OlA);  NAJA  (Oil):  ISA  (014);  AGTA- 
2  (022A). 

2"  See  ISA  (014)  (International  Society  of 
Appraisers  comment  stating  that  "laser-drilled 
diamonds  are  generally  less  expensive  than  similar 
non-treated  stones  "):  accord  NAJA  (Oil)  (National 
Association  of  Jewelry  Appraisers);  see  also  Gaenzle 
(017)  (consumer  comment  attaching  a  petition 
signed  by  500  consumers  requesting  revision  of  the 
Jewelry  Guides  to  provide  for  disclosure  ()f  laser- 
drilling  of  diamonds  because  consumers  are  being 
deceived  as  to  the  value  of  laser-drilled  diamonds). 

"  Deception  Policy  Statement,  Cliffdale 
Associates,  Inc..  103  F.T.C.  110,  174  (1984).  Letter 
dated  Oct.  14,  1983,  from  the  Commission  to 
Chairman  John  D.  Dingell. 

'^  See  Gaenzle  (017)  (consumer  comment 
attaching  a  petition  signed  by  500  consumers 
requesting  revision  of  the  Jewelry  Guides  to  provide 
for  disclosure  of  laser-drilling  of  diamonds  biBcause 
consumers  are  being  deceived  as  to  the  value  of 
laser-drilled  diamonds). 
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a  VS2  clarity  rating,  even  though  the 
laser-drilled  stone  is  worth  less  than  the 
untreated  stone. '^ 

Because  the  record  indicates  that 
failure  to  disclose  laser-drilling  may 
mislead  consumers  as  to  the  value  of  the 
diamond,  the  Commission  has 
concluded  that  failure  to  disclose  laser- 
drilling  is  deceptive  and  that  the 
benefits  to  consumers  of  requiring 
sellers  to  disclose  laser-drilling 
outweigh  any  potential  costs. ^'* 
Accordingly,  the  Commission  is  revising 
the  Jewelry  Guides  to  require  laser- 
drilling  of  diamonds  to  be  disclosed. 
The  manner  in  which  the  Guides 
require  disclosure  of  this  treatment  is 
discussed  in  Part  V  below. 

rV.  Other  Permanent  Gemstone 
Treatments 

A.  Request  for  Comment 

The  Commission's  FRN  also  sought 
comment  regarding  proposed  changes  to 
§  23.22  of  the  Guides,  which  addresses 
treatments  to  gemstones  generally.  This 
section  states  that  it  is  unfair  or 
deceptive  to  fail  to  disclose  that  a 
gemstone  has  beea  treated  in  any 
manner  that  is  not  permanent  or  that 
creates  special  care  requirements  and  to 
fail  to  disclose  that  the  treatment  is  not 
permanent,  if  such  is  the  case.  As 
explained  above,  some  gemstone 
treatments  are  not  permanent  and,  as  a 
result,  the  color  of  the  stone  may  fade 
or  inclusions  may  become  more  visible 
as  the  treatment  fades.  In  addition,  some 
treated  gemstones  require  special  care. 
The  Commission  determined,  during  the 
1996  revision  of  the  Guides,  that 
consiuners  would  not  expect  a  gemstone 
to  change  over  time  and  should  be  made 
aware  of  any  special  care  requirements 
necessary  to  preserve  the  product. 
Accordingly,  §  23.22  provides  for 
disclosure  of  non-permanent  gemstone 
treatments  and  treatments  that  create 
special  care  requirements  for  the 
gemstone. 


"  Although  laser-drilling  adds  to  the  cost  of  a 
stone,  the  amount  added  is  substantially  less  than 
the  price  differential  between  a  non-lasered  stone 
of  a  certain  clarity  rating  and  a  stone  that  achieves 
that  clarity  rating  as  a  result  of  laser-drilling.  JVC 
Petition,  at  &-8. 

-■*  As  explained  above,  the  JVC  petition  asserts 
that  disclosure  will  not  result  in  additional  costs 
because  it  is  already  industry  practice  to  disclose 
laser-drilling  at  all  levels  of  the  transaction  up  to 
the  sale  to  the  consumers.  Although  the  comments 
do  not  agree  that  disclosure  is  currently  a 
widespread  industry  practice,  the  industry 
unanimously  asserts  that  disclosure  of  laser-drilling 
to  consumers  will  not  result  in  additional  costs  that 
could  be  passed  on  to  them  in  the  form  of  higher 
prices.  Thus,  to  the  extent  requiring  disclosure 
changes  industry  practice,  the  changed  practice  will 
benefit  consumers.  Further,  the  disclosure 
requirement  does  not  apply  to  general  ads:  the 
Guides  only  require  that  disclosure  be  made  prior 
to  sale. 


In  light  of  the  petition's  evidence 
about  laser-drilling,  the  Commission 
sought  comment  on  whether  consumers 
may  be  injured  by  non-disclosure  of 
other  permanent  gemstone  treatments 
that  do  not  create  special  care 
requirements  but  do  affect  the  value  of 
the  stone.  For  instance,  sapphires  are 
often  heat  treated  to  enhance  their  color. 
This  treatment  is  permanent  and  does 
not  create  special  care  requirements.  An 
imtreated  sapphire,  however,  could  be 
considered  more  valuable  than  a  heat- 
treated  stone,  and  absent  disclosure 
consiuners  may  be  deceived  as  to  the 
value  of  the  stone.  Fiulher,  new 
technologies  for  treating  gemstones  are 
continually  developing  that  might  affect 
the  value  of  the  gemstone,  similar  to 
how  laser-drilling  affects  the  value  of 
diamonds.  Accordingly,  the 
Commission  asked  whether  §  23.22  of 
the  Jewelry  Guides  should  be  revised  to 
require  disclosure  of  permanent 
treatments  that  do  not  require  special 
care,  if  the  treatment  has  a  significant 
effect  on  the  stone's  value  and  a 
consumer,  acting  reasonably  under  the 
circumstances,  could  not  ascertain  that 
the  stone  has  been  treated. 

Specifically,  the  FRN  asked:  "Is  there 
a  disparity  in  value  between  a  gemstone 
treated  in  a  manner  that  is  permanent 
and  does  not  require  special  care  and 
one  that  is  not  treated?  How  many 
different  gemstones  and  gemstone 
treatments  fall  into  this  category?"  The 
FRN  also  asked  whether  industiy  policy 
provides  for  disclosure  of  permanent 
gemstone  treatments  that  do  not  create 
special  care  requirements.  Finally,  the 
FRN  asked:  "Would  guidance  in  the 
Jewelry  Guides  calling  for  disclosure  of 
permanent  gemstone  treatments  that  do 
not  require  special  care  inhibit 
advertising  or  create  additional  costs  for 
retailers  that  could  be  passed  on  to 
consumers  in  the  form  of  significantly 
higher  prices?  Would  this  guidance 
adversely  impact  competition  in  any 
way?" 

B.  Summary  of  the  Comments 

The  comments  state  that  currently  it 
is  not  a  widespread  industry  policy  to 
disclose  permanent  gemstone  treatments 
that  do  not  create  special  care 
requirements. 2^  But,  the  comments  also 
contend  that  requiring  disclosing  of 
these  treatments  would  not  inhibit 
advertising  or  create  additional  costs  for 


retailers  in  most  instances.^^  Thus, 
overall,  the  comments  support 
amending  the  Guides  to  provide  for 
disclosure  of  permanent  gemstone 
treatments.^'' 

Eight  comments  discussed  whether 
there  is  a  disparity  in  value  between  a . 
gemstone  treated  in  a  manner  that  is 
permanent  and  does  not  require  special 
care  and  one  that  is  not  treated.  All 
eight  assert  that  a  treated  gemstone  is 
less  valuable  than  a  untreated  gemstone 
even  if  the  treatment  is  permanent  and 
does  not  create  special  care 
requirements.28 

A  number  of  comments  also  address 
the  two  proposed  conditions  that  would 
trigger  a  disclosure:  (1)  The  treatment 
has  a  significant  effect  on  the  stone's 
value;  and,  (2)  a  consumer,  acting 
reasonably  under  the  circumstances, 
could  not  ascertain  that  the  stone  has 
been  treated.  These  proposed  conditions 
generated  significant  comment,  as 
discussed  below. 

C.  Analysis  of  Comments 

Based  on  the  record  and  for  the  same 
reasons  that  the  Commission  is  now 
requiring  laser  drilling  to  be  disclosed, 
the  Commission  has  determined  that  the 
Guides  should  require  disclosure  of 
permanent  gemstone  treatments  that 
significantly  affect  a  stone's  value.  As 
one  comment  explains  "(tlhere  is 
definitely  a  disparity  in  price  between 
natural  unenhemced  gemstones,  and 
those  which  are  enhanced.  And  it  does 
not  matter  whether  the  treatment  is 
permanent  or  not,  or  whether  special 
care  is  required  *  *  *  Treated  gems  are 
less  rare  than  non-treated  gems,  and  cost 
less."28  For  example,  blue  sapphires  are 
often  heat  treated  to  enhance  their  color. 
This  treatment  is  permanent  and  the 
stone  does  not  require  special  care.  If 
one  compared  two  sapphires  of  the 
same  size  and  clarity  but  one  obtained 
its  rich,  blue  color  naturally  and  the 
other  from  heat  treatment,  the  treated 
sapphire  would  be  worth  less.^°  In  fact, 


2»The  following  comments  state  that  current 
industry  policy  is  not  to  disclose.  ISA  (014);  NAJA 
(016):  Gaenzle  (017):  Matlins  (OOIA);  CJAO  (005A). 
The  following  comments  recommend  disclosure. 
JVC-1  (006A):  Zale  (OOA);  AGTA-1  (015A). 


"ISA  (014);  NAJA  (016):  Matlins  (OOIA);  Kapoor 
(004A);  JVG-1  (006A):  Zale  (007A):  AGTA-1 
(015A). 

"See  DMIA  (002);  Unge  (003);  Chuck  (004): 
Adamas  (005);  DiamondDude  (006);  Shrake  (013): 
ISA  (014):  JIC-l  (015):  Gaenzle  (017);  110^2  (018); 
Miranda  (020);  Matlins  (OOIA);  CJAO  (005A);  JVC- 
1  (006A);  Zale  (007A);  Bothra  (008A);  Baum  (Oil A); 
GE-1  (014A);  AGTA-1  (01 5 A);  NRF  (01 7 A);  AIS 
(018A). 

2" Matlins  (OOIA):  Adamas  (005);  NAJA  (016);  ISA 
(014):  QAO  (005A);  JVC-l  (006A);  Zale  (007A); 
AGTA-1  (015A). 

2« Matlins  (OOIA):  see  also  Adamas  (005) 
("Itlreatments  applied  to  gemstones  significantly 
effect  the  cost  and  ultimate  value");  NAJA  (016) 
(■•(t)here  is  a  disparity  in  rarity  of  treated  vs.  natural 
gemstones  and  therefore  almost  always  some  price 
differential  exists."). 

'"Matlins  (OOIA).  This  commenter  explains, 
however,  that  untreated  sapphires  often  do  not  sell 


there  are  some  retailers  that  specialize 
in  untreated  stones  and  charge  a 
premium  for  these  products. ^i 

1.  Conditions  Triggering  Disclosure 

a.  Significant  Effect  on  Value. 
Although  the  record  establishes  that 
there  is  a  disparity  in  value  between 
treated  and  untreated  gemstones,  failure 
to  disclose  the  treatment  is  deceptive 
only  if  the  omission  is  material  to 
consumers.  Thus,  the  purpose  of  the 
first  condition — that  the  treatment  have 
a  significant  effect  on  value — was  to 
trigger  disclosure  in  circumstances 
where  the  information  would  be 
important  to  consumers  and  not  where 
there  were  small  value  changes  that 
were  not  likely  to  afi'ect  consumers' 
purchasing  decisions.  In  addition,  the 
Commission  did  not  intend  for  the 
Guides  to  require  disclosure  of  routine 
processing  treatments,  such  as  cutting 
and  polishing,  that  all  stones  undergo 
that  enhance  their  value.  The 
comments,  however,  question  whether 
conditioning  disclosure  upon  whether 
the  treatment  has  an  effect  on  value  is 
necessary  and  whether  the  term 
"significant"  should  modify  this 
condition. 

First,  a  few  comments  assert  that  the 
phrase  "effect  on  value"  is  unclear.  The 
comments  note  that  the  proposed 
language  does  not  indicate  what  kind  of 
effect  on  value  triggers  disclosure. ^^ 
They  note  that  treatments  have  two 
effects  on  value — first,  the  stone  is  more 
valuable  than  it  was  before  it  was 
treated;  second,  the  stone  may  be  less 
valuable  than  a  similar  imtreated  stone. 
As  explained  above,  the  Commission  is 
concerned  with  the  effect  on  value  that 
is  material  to  a  consumer's  purchasing 
decision,  i.e.,  whether  the  treated  stone 
is  less  valuable  than  a  comparable 
untreated  stone. 

Another  commenter,  AGTA,  opposes 
tying  the  treatment  disclosure  to  value, 
stating: 

All  treatments,  pennanent  or  otherwise,  are 
performed  to  increase  the  value  of  untreated 
material.  To  propose  otherwise  implies  that 
when  comparing  two  gemstones  with  similar 
characteristics  of  quality,  one  treated  and 
another  untreated,  they  should  be  considered 
of  equal  value.  This  goes  directly  against  the 
fundamental  property  of  "rarity"  with 
respect  to  untreated  gemstones. ^3 
Thus,  AGTA  instead  proposes  that  all 
treatments  to  gemstones  be  disclosed 


regardless  of  permanence,  special  care, 
or  their  effect  on  value. 

The  Commission  finds,  however,  that 
failure  to  disclose  a  gemstone  treatment 
is  deceptive  only  if  absent  disclosure 
consumers  would  falsely  believe  that 
the  treated  gemstone  is  as  valuable  as  a 
similar  untreated  stone.  Any  treatment 
that  in  fact  affects  the  value  of  a 
gemstone  in  a  way  that  is  material  to 
consumers  must  be  disclosed  under  the 
revised  Guide.  ^^ 

Second,  with  respect  to  the  term 
"significant,"  several  comments  state 
that  the  term  "significant"  does  not 
provide  sufficient  guidance  as  to  when 
disclosure  is  required,  ^s  One  comment 
explains  that  the  word  "significant" 
could  create  a  loophole  for  unethical 
sellers  to  avoid  disclosure  by  arguing 
that  the  treatment's  effect  on  the  value 
of  the  stone  was  not  significant,  ^e  The 
Commission  concludes  that  the  term 
"significant"  is  necessary  to  limit  the 
disclosure  requirement  to  instances 
where  the  failure  to  disclose  treatment 
information  would  be  deceptive. 
Disclosure  of  permanent  treatments  is 
necessary  only  where  the  treatment's 
effect  on  value  is  likely  to  affect  a 
consumer's  purchasing  decision. 

The  Commission  often  uses  the  term 
"significant"  to  establish  materiality, 
that  is  claims  or  omissions  that  are 
likely  to  affect  purchasing  decisions.  For 
example,  the  Commission's  Deception 
Policy  Statement  explains  that  the 
Commission  considers  certain  categories 
of  information  presumptively  material, 
including  claims  that  "significantly 
involve  health,  safety,  or  other  areas 
with  which  the  reasonable  consumer 
would  be  concerned,"  including  a  claim 
that  "concerns  the  purpose,  safety, 
efficacy  or  cost  of  the  product  or 
service."  ^^  Thus,  the  inclusion  of  the 
word  "significant"  is  meant  to  provide 


for  a  higher  price  than  treated  stones.  Some  retailers 
do  not  charge  a  premium  for  the  naturally  colored 
stones  because  in  order  to  explain  the  price 
differential  the  retailer  would  have  to  disclose  that 
the  other  stones  were  treated. 

•  "NRF(O17A);Zale(0O7A);AIS(018A). 
"  AGTA-2  (022A)  (emphasis  in  original). 


'*  If.  in  fact,  all  treatments  have  such  an  effect  on 
the  value  of  gemstones,  then  all  treatments  will 
need  to  be  disclosed.  There  may,  however,  be  some 
exceptions,  such  as  the  treatments  to  very  small 
gemstones  in  jewelry  pieces,  which  is  discussed 
below. 

"Gaenzle  (017);  JVC-1  (006A);  NRF  (01 7A);  GE- 
2  (020A). 

"GE-2  (020A). 

^^  Deception  Policy  Statement,  103  F.T.C.  at  182- 
83  (emphasis  added,  footnotes  omitted).  In 
addition,  prior  orders  and  guides  also  tie 
disclosures  to  situations  involving  significance.  For 
example,  an  order  against  a  pharmaceutical 
company  prohibits  the  company  from  representing 
that  "any  such  [mouthwash]  product  will  have  any 
significant  beneficial  effect  on  the  symptoms  of  sore 
throats."  Warner-Lambert  Co.,  92  F.T.C.  191,  192 
(1978)  (emphasis  added).  Similarly,  the 
Commission's  Guides  for  the  Use  of  Environmental 
Marketing  Claims  provide  "[i|f  an  incidental 
component  significantly  limits  the  ability  to  recycle 
a  product  or  package,  a  claim  of  recyclability  would 
be  deceptive."  16  CFR  260.7(d)  (emphasis  added). 


a  practical,  common  sense  limitation  on 
when  disclosures  should  be  made. 

The  Commission  also  acknowledges 
that  the  value  of  the  gemstone  in  a  piece 
of  jewelry  may  not  be  determinative  of 
the  price.  Factors  such  as  the 
workmanship  of  the  piece  and  overall 
beauty  undoubtedly  affect  the  price 
charged  for  the  product.  Holding  these 
factors  constant,  however,  retailers 
should  evaluate  whether  the  gemstone 
treatment  makes  the  product  less 
valuable  than  it  would  be  if  it  contained 
an  untreated  stone.  The  difference  in 
value  as  a  result  of  a  gemstone 
treatment,  although  not  large  from  the 
seller's  point  of  view,  might  be 
significant  to  consumers  who  might 
reasonably  expect  to  pay  less  for  a 
product  containing  a  treated  stone  or 
would  choose  a  piece  with  an  untreated 
stone  if  the  treatment  were  disclosed. 
The  consumer's  point  of  view  is  the 
relevant  viewpoint  from  which  to 
analyze  the  necessity  for  disclosure,  ^s 

b.  Consumer  Acting  Reasonably  under 
the  Circumstances.  The  comments  also 
expressed  concern  regarding  the  second 
condition  that  triggered  disclosure  in 
the  Commission's  proposed  changes  to 
§  23.22 — i.e.,  a  consumer,  acting 
reasonably  under  the  circumstances, 
could  not  ascertain  that  the  stone  has 
been  treated.  This  condition  was 
designed  to  incorporate  the  concept  of 
"reasonableness,"  which  is  an  element 
of  deception. 39  The  test  is  whether  it  is 
reasonable  for  consumers  to  believe  that 
two  seemingly  identical  stones  are 
identical  or  very  comparable  in  value 
based  either  on  the  ad,  the  stones 
themselves  or  the  seller's 
representation,  about  other 
characteristics  of  the  stone  (e.g.,  carat 
weight,  cut  and  color}.*" 

Based  on  the  comments,  the 
Commission  concludes  that  consumers 
acting  reasonably  under  the 
circumstances,  in  the  absence  of 
disclosure,  could  beUeve  (incorrectly) 
that  the  treated  stone  and  untreated 
stone  have  the  same  or  nearly  the  same 
value.  Thus,  the  Commission  has 
determined  that  failure  to  disclose  a 
gemstone  treatment  that  has  a 
significant  effect  on  the  value  of  the 
stone  may  mislead  reasonable 
consumers  as  to  the  value  of  the  stone 
and  has  revised  the  guide  to  require 


3'  In  evaluating  whether  a  treatment  should  be 
disclosed  retailers  could  ask  themselves  how  a 
consimier  would  react  if  he  discovers  this  treatment 
after  he  leaves  the  store  (for  example,  when  he  takes 
the  stone  to  an  appraiser  or  attempts  to  sell  the 
piece). 

''  In  addition,  it  was  designed  to  determine 
alternatively  whether  an  element  of  unfairness  had 
been  met. 

«o  Deception  Policy  Statement,  103  F.T.C  at  174. 
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disclosure  of  such  treatments. 
Accordingly,  it  is  unnecessary  to 
consider  further  whether  a  consumer 
could  avoid  injury  by  taking  affirmative 
action,  such  as  seeking  an  independent 
appraisal,  before  purchasing  the  product 
or  to  limit  the  disclosure  requirement  to 
situations  where  the  consumer  could 
not  otherwise  learn  that  the  stone  had 
been  treated."" 

2.  Additional  Issues  Raised  inlhe 
Comments 

Although  the  comments  support 
revising  the  Guides  to  provide  for 
disclosure  of  permanent  gemstone 
treatments  that  significantly  affect  the 
value  of  the  gemstone,  the  comments 
raise  two  additional  concerns  regarding 
when  disclosure  is  necessary.  These 
concerns  relate  to  disclosure  of 
undetectable  treatments  and  treatments 
to  very  small  gemstones. 

a.  Undetectable  Treatments.  Several 
comments  note  that  some  gemstone 
treatments  are  not  detectable,  even  by 
experts.  These  comments  express 
concern  that  requiring  disclosure  of  any 
gemstone  treatment  that  has  a 
significant  effect  on  the  stone's  value 
would  put  retailers  at  a  high  risk  for 
lawsuits  for  failing  to  disclose 
treatments  even  when  the  seller  did  not 
know  or  have  reason  to  know  about  the 
treatments.'*'  This  concern  stems  largely 
from  the  new  GE  diamond  treatment 
that  is  performed  on  diamonds  with 
inferior  color  (e.g.,  brown  or  very  yellow 
diamonds),  which  permanently  and 
greatly  improves  their  color  without  any 
need  for  special  care.-»3  Currently,  this 
treatment  is  not  detectable.*''  Since  the 
treatment  only  recently  became 
available,  it  is  unclear  whether  it  will 
affect  a  diamond's  value.  Some  industry 
groups  have  opined  that  the  treatment 
will  affect  a  diamond's  value  and, 
therefore,  disclosiu*  would  be  required 
under  the  proposed  Guides.''^  Because 
the  treatment  is  undetectable,  however, 
these  comments  propose  adding  to 
§  23.22  a  phrase  that  permanent 
treatments  should  be  disclosed  "if  said 
treatments  are  known  or  reasonably 


"  Because  the  omission  or  any  implied 
misrepresentations  may  mislead  consumers,  the 
Commission  has  concluded  that  it  is  not  necessary 
to  determine  separately  whether  the  practice  is 
unfair. 

« IVC-1  (006A);  Zale  (007A);  NRF  (01 7A). 

<3See,  e.g.,  fVC-l  (006A):  AIS  (018A);  Adamas 
(005):  OiamondDude  (006);  Matlins  (001  A).  In  fact, 
the  introduction  of  this  treatment  was  the  impetus 
for  many  comments'  support  for  disclosure  of 
permanent  gemstone  treatments  that  do  not  create 
special  care  requirements. 

"GE-l  (014A). 

*^E.g..  AIS  (OIBA);  JVC-1  (006A).  General  Electric 
voluntarily  is  disclosing  the  treatment  right  now. 
GE-1  (014A}. 


should  have  been  known  to  the  seller  at 
the  time  of  sale."  '•^ 

Adding  such  a  phrase,  however, 
might  provide  unscrupulous  marketers 
with  an  opportunity  to  avoid  disclosure 
by  arguing  that  they  did  not  know  the 
gemstone  had  been  treated.  AGTA 
strongly  opposes  the  addition  of  this 
language,  noting  such  language  would 
"leave  loopholes  in  gemstone 
enhancement  disclosure  guidelines  that 
would  ultimately  be  damaging  to  our 
trade." '•^  AGTA  publishes  a  manual  on 
gemstone  treatments  that  advises  that  if 
a  gemstone  falls  into  a  group  that  is 
routinely  enhanced,  the  seller  must 
assume  that  it  has  been  enhanced,  even 
if  he  is  unaware  of  whether  the 
treatment  has  been  performed  or  not, 
and  disclose  the  treatment.'"' 

The  Commission  has  decided  not  to 
add  the  limiting  phrase  because  all 
members  of  the  jewelry  industry,  not 
just  retailers,  have  an  obligation  to 
disclose  treatments  to  others  in  the  line 
of  distribution  and  a  duty  to  make 
reasonable  inquiries  about  whether  the 
products  they  are  purchasing  have  been 
treated.  At  the  same  time,  the 
Commission  is  mindful  that  responsible 
retailers  may  be  misled  about  whether 
the  gemstones  they  have  purchased 
have  been  treated  or  not.  The 
Commission's  ability  and  willingness  to 
exercise  prosecutorial  discretion  in  such 
situations  should  alleviate  retailers' 
concerns  that  they  um-easonably  would 
be  held  accoimtable  for  others'  illegal 
conduct.  To  address  the  concern  raised 
in  the  comments,  however,  the 
Commission  has  added  a  note  to  §  23.22 
reiterating  that  the  disclosures  outlined 
in  this  section  are  applicable  to  sellers 
at  every  level  of  trade,  as  defined  in 
§  23.0(b)  of  these  Guides.''^ 

b.  Treatments  to  Small  Gemstones. 
Several  comments  relate  an  additional 
concern  regarding  treatments  to  very 
small  gemstones,  such  as  stones 
weighing  less  than  .10  carat. 5°  These 
comments  explain  that  very  small 
stones  generally  are  sold  mounted  in 
jewelry,  not  loose.  Efforts  to  inspect  the 
stones  individually  to  detect  treatments 
would  be  very  expensive  and  would 
likely  result  in  higher  consumer 
prices. 51  La  addition,  the  detection 


♦•JVC-l  (006A);  accord  Zale  (007A);  NRF  (01 7A). 

"  AGTA-2  (022A). 

*»Id. 

*' Several  comments  indicated  that  the  Guides 
should  specify  that  the  disclosure  provisions  apply 
to  all  levels  of  trade. 

"Zale  (007A).  NRF  (01 7A);  Indenbaum  (009). 

'1  One  retailer  stated  that  it  could  not  continue  to 
sell  these  types  of  pieces  if  disclosure  were  required 
because  the  cost  would  be  so  prohibitive.  Zale 
(007A). 


efforts  might  destroy  the  piece.^^  The 
comments  further  state  that  the  price  of 
the  piece  is  not  based  on  the  value  of 
the  individual  gemstones  but  on  the 
jewelry  piece  as  a  whole.  These 
comments  request  that  the  Commission 
craft  an  exemption  to  the  disclosure 
provisions  for  very  small  stones. ^^ 

The  Commission  has  determined  that 
an  exemption  is  not  necessary  to 
address  gemstone  disclosures  for  very 
small  stones.  If,  as  the  comments  state, 
the  price  of  the  piece  is  not  based  on  the 
value  of  each  individual  gemstone,  a 
permanent  gemstone  treatment 
performed  on  some  or  all  of  the  stones 
may  not  significantly  affect  the  value  of 
a  jewelry  product  containing  very  small 
gemstones.  Thus,  disclosure  may  not  be 
required  under  the  revised  Guide. 

The  Guides,  however,  already  require, 
regardless  of  the  stone's  size,  that  non- 
permanent  gemstone  treatments  or 
treatments  requiring  special  care  still  be 
disclosed.  When  the  Commission 
revised  the  Guides  to  require  disclosure 
of  these  treatments,  it  did  not  exempt 
very  small  gemstones.  The  Commission 
explained  in  1996  that  "if  consumers 
are  unaware  of  the  non-permanency  of 
a  treatment  or  the  special  care 
requirements  associated  with  a 
treatment,  the  gemstone  may  not  meet 
their  expectations,  if  the  color  fades  or 
inclusions  appear,  etc."^''  This 
reasoning  applies  to  all  jewelry  products 
regardless  of  the  size  of  the  gemstones 
contained  in  the  product. 

In  addition,  individual  inspection  of 
each  stone  is  not  necessary  to  disclose 
gemstone  treatments.  For  example,  if  a 
jewelry  piece  contains  very  small 
emeralds,  the  retailer  could  disclose  that 
the  emeralds  have  likely  been  oiled  and 
disclose  that  the  treatment  is  not 
permanent  and  the  special  care 
requirements  necessary  to  care  for  oiled 
emeralds.  It  is  prudent  and  appropriate 
to  disclose  gemstone  treatments,  rather 
than  remain  silent,  where  there  is  a 
possibility  that  the  stones  have  been 
treated. 

The  Commission  is  aware  of  several 
large  retailers  that  currently  employ  this 
practice.  For  instance,  some  retailers 
selling  jewelry  on  the  Internet  include  a 
general  disclosure  on  their  websites 
such  as:  "Gemstone  products  are  often 
treated  to  enhance  their  beauty.  Some  of 
these  treatments  are  not  permanent  or 
the  stone  requires  special  care.  Click 
here  for  more  information  about 
gemstone  treatments."  The  link  then 
provides  information  about  gemstone 
treatments,  including  whether  the 


"Zale(007A). 

"  Zale  (007A);  NRF  (017A);  Indenbaum  (009). 

"61  FR  27207. 


treatments  are  permanent  or  require  any 
special  care  to  maintain.  In  addition,  as 
required  by  the  Guides,  these 
disclosures  are  provided  prior  to 
consummation  of  the  sale.  Other  large 
retailers  use  counter  placards  that  are 
clearly  and  conspicuously  placed  above 
display  cases  showcasing  gemstone 
products.  The  placards  include  general 
disclosiu-es  about  gemstone  treatments 
and  direct  consumers  to  ask  a 
salesperson  for  more  information. 
Pamphlets  providing  information  about 
gemstone  treatments  are  available  on  the 
coimter  near  the  placards.  These 
methods  of  gemstone  treatment 
disclosure  comply  with  the  Jewelry 
Guides  and  can  be  used  to  disclose 
gemstone  treatments  that  significantly 
affect  the  value  of  gemstones. 

V.  Revisions  to  the  Guides 

As  noted  above,  the  Commission  is 
revising  the  Jewelry  Guides  to  require 
disclosiu'e  of  laser-drilling  and  other 
permanent  gemstone  treatments  that 
significantly  affect  the  value  of  the 
gemstone.  'The  Commission  has 
determined  to  combine  §§  23.13  and 
23.22.  The  first  section  addresses  the 
disclosure  of  diamond  treatments  and 
the  second  addresses  gemstone 
treatments.  The  current  sections,  and 
the  originally  proposed  revisions,  are 
not  identical.  Many  comments 
requested  that  the  Commission  make  the 
two  sections  consistent.  The 
Commission  has  determined  that  there 
is  no  reason  to  treat  the  disclosure  of 
treatments  to  diamonds  and  to 
gemstones  differently.  Therefore,  the 
Commission  is  combining  the  two 
sections.  Section  23.13,  in  the  diamonds 
section  of  the  Guides,  will  direct  readers 
to  §  23.22,  which  will  address 
treatments  to  all  gemstones,  including 
diamonds. 

Section  23.22  of  the  Guides  is  revised 
to  include  three  sub-paragraphs 


addressing  three  categories  of  gemstone 
treatments.  Section  23.22(a)  require 
disclosure  of  non-permanent  gemstone 
treatments  and  the  fact  that  the 
treatment  is  not  permanent.  Section 
23.22(b)  requires  disclosure  of 
treatments  that  create  special  care 
requirements  for  the  gemstone  and 
advises  sellers  to  disclose  what  those 
requirements  are.  Section  23.22(c) 
requires  disclosure  of  gemstone 
treatments  that  significantly  affect  a 
stone's  value. 

Previously,  the  sections  listed  the 
various  treatments  that  shoidd  be 
disclosed.  The  comments  indicate  that 
the  jewelry  industry  is  continually 
developing  new  treatments. ^s  Thus,  any 
examples  of  treatments  included  in  the 
Guides  could  be  out-of-date  fairly 
quickly.  Therefore,  the  Commission  has 
determined  that  the  Guides  would  be 
more  useful  to  the  industry  if  the 
treatment  disclosure  provisions  provide 
general  guidance  that  could  be  applied 
to  whatever  treatments  are  being  used. 
Information  regarding  the  application  of 
the  Guides  to  specific  treatments  will  be 
addressed  in  the  Commission's 
consumer  and  business  education 
materials. 5^  Finally,  as  noted  above, 
revised  §  23.22  contains  a  note  stating 
that  the  disclosure  provisions  apply  to 
all  levels  of  trade. 

List  of  Subiects  in  16  CFR  Part  23 

Advertising,  Jewelry,  Labeling,  and 
Trade  practices. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  Chapter  I  of  Title 
16  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  23— GUIDES  FOR  THE 
JEWELRY,  PRECIOUS  METALS,  AND 
PEWTER  INDUSTRIES. 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Appendix  A 


Authority:  Sec.  6.  5,  38  Stat.  721,  719;  15 
U.S.C.  46,  45. 

2.  Revise  §  23.13  to  read  as  follows: 

§  23.1 3     Disclosure  of  treatments  to 
diamonds 

A  diamond  is  a  gemstone  product. 
Treatments  to  diamonds  should  be 
disclosed  in  the  manner  prescribed  in 
§  23.22  of  these  guides,  Disclosure  of 
treatments  to  gemstones. 

3.  Revise  §  23.22  to  read  as  follows: 

§  23.22    Disclosure  of  treatments  to 
genistones. 

It  is  unfair  or  deceptive  to  fail  to 
disclose  that  a  gemstone  has  been 
treated  if: 

(a)  The  treatment  is  not  permanent. 
The  seller  should  disclose  that  the 
gemstone  has  been  treated  and  that  the 
treatment  is  or  may  not  be  permanent; 

(b)  The  treatment  creates  special  care 
requirements  for  the  gemstone.  The 
seller  should  disclose  that  the  gemstone 
has  been  treated  and  has  special  care 
requirements.  It  is  also  recommended 
that  the  seller  disclose  the  special  care 
requirements  to  the  purchaser; 

(c)  The  treatment  has  a  significant 
effect  on  the  stone's  value.  The  seller 
should  disclose  that  the  gemstone  has 
been  treated. 

Note  to  §  23.22:  The  disclosures  outlined  in 
this  section  are  applicable  to  sellers  at  every 
level  of  trade,  as  defined  in  §  23.0(b)  of  these 
Guides,  and  they  may  be  made  at  the  point 
of  sale  prior  to  sale;  except  that  where  a 
jewelry  product  can  be  purchased  without 
personally  viewing  the  product,  (e.g.,  direct 
mail  catalogs,  online  services,  televised 
shopping  programs)  disclosure  should  be 
made  in  the  solicitation  for  or  description  of 
the  product. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Al)breviation 

Gross  

DMIA  

Lange 

Chuck  

Adamas 

Diamond  Dude 

Sherman  


Number 


001 
002 
003 
004 
005 
006 
007 


Commenter 


Gross  Diamond  Corporation 

Diamond  Manufacturers  &  Importers  Association  of  America. 

Erik  Lange. 

Chuck  <diamonds@execpc.com>. 

Adamas  Gemological  Laboratory. 

Diamond  Dude. 

Alan  Sherman. 


"E.g..  Matlins  (001  A);  AIS  (018A). 

*»For  at  least  20  years,  the  Commission  has 
published  a  consumer  education  pamphlet 
describing  the  jewelry  Guides  and  advising 
consumers  on  jewelry  industry  terms  and  practices. 
This  publication  has  been  revised  several  times 
over  the  years  to  address  developments  in  the 
industry.  In  1998.  the  Commission  published  a 
business  guide  to  assist  business  in  complying  with 
the  Guides.  These  publications.  "All  That  Glitters: 


How  to  Buy  Jewelry."  and  the  business  guide,  "In 
the  Loupe:  Advertising  Diamonds.  Gemstones  and 
Pearls,"  are  available  by  contacting  the  FTC 
Consumer  Response  Center,  600  Pennsylvania 
Avenue.  NW,  Washington,  DC  20580,  (877)  FTO 
HELP  or  from  the  FTC  website  at  <www.ftc.gov>. 
The  Commission  also  notes  that  for  at  least  the 
past  10  years,  AGTA  has  published  a  Gemstone 
Information  Manual,  which  details  gemstone 
enhancements  and  provides  information  regarding 


the  permanency  of  treatments  and  special  care 
requirements.  This  manual  is  updated  frequently 
and  can  respond  to  industry  trends  more  rapidly 
and  with  greater  precision  than  the  FTC  lewehy 
Guides.  The  industry  is  encouraged  to  use  this  and 
other  industry  resources  in  conjunction  with  the 
Commission's  Jewelry  Guides  to  avoid  unfair  or 
deceptive  trade  practices. 
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Abbreviation 

Rist 

Indenbaum  

Brown 

Sagan  

Park  City  

Shrake 

ISA  

JIC-1  

NAJA 

Gaenzle 

JIC-2 

Jensen  

Miranda 

Themelis  

Matlins 

Rapapoft  

Green  

Kapoor  

CJAO  

JVC-1  

Zaie  

Bothra  

Baum 

Dua  

GE-1  , 

AGTA-1   

Mason-Kay 

NRF 

AIS  

JVC-2  

GE-2  

Real  Gems 

AGTA-2  


Number 


008 

009 

010 

011 

012 

013 

014 

015 

016 

017 

018 

019 

020 

021 

001 A 

002A(&010A) 

003A 

004A  (&  009A) 

005A  (&  001 2A) 

006A 

007A 

ooeA 

Oil  A 
013A 
014A 
01 5A 
016A 
01 7A 
018A 
019A 
020A 
021A 
022A 
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Commenter 


John  Rist. 

Arthur  Indenbaum. 

Grahame  Brown. 

Van  Sagan. 

Park  City  Jewelers. 

Jim  Shrake. 

Intematk)nal  Society  of  Appraisers. 

Jewelry  Information  Center  comment  1 . 

The  Natk)nal  Association  of  Jewelry  Appraisers. 

Bonnie  Burton  Gaenzle. 

Jewelry  Information  Center  comment  2. 

Karen  Jensen. 

Jose  Miranda. 

Ted  Themelis. 

Antoinette  Leonard  Matlins. 

Martin  Rapaport. 

Green  Brothers  LLC. 

Amit  Kapoor. 

CJAO. 

Jewelers  Vigilance  Committee  comment  1 . 

ZaIe  Corporation. 

Dharmesh  Bothra. 

Baum  Diamonds. 

Deep  Singh  Dua. 

General  Electric  comment  1 . 

American  Gem  Trade  Association  comment  1 . 

Mason-Kay,  Inc. 

National  Retail  Federation. 

Appraisal  Information  Servk»s. 

Jewelers  Vigilance  Committee  comment  2. 

General  Electric  comment  2. 

Real  Gems,  Inc. 

American  Gem  Trade  Associatk>n  comment  2. 


Friday, 

December  15,  2000 


Part  VI 

Environmental 
Protection  Agency 

40  CFR  Part  799 

Toxic  Substances  Control  Act  Test 

Guidelines;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
[OPPTS-^2211;  FRL-6551-2] 
RIN2070-AD16 

Toxic  Substances  Control  Act  Test 
Guidelines 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  17  new 
Toxic  Substances  Control  Act  (TSCA) 
health  effects  test  guidelines  in  the  Code 
of  Federal  Regulations  (CFR). 
Establishment  of  these  guidelines 
provides  a  series  of  standardized  test 
procedures  and  is  necessary  to  ensure 
enforceable  test  standards  in  test  rules 
promulgated  under  section  4  of  TSCA. 
Codification  of  this  series  of  TSCA  test 
guidelines  does  not  by  itself  impose 
obligations  upon  any  person. 
Obligations  are  only  imposed  when 
these  guidelines  are  cross-referenced  in 
a  test  rule  promulgated  under  section  4 
of  TSCA.  The  TSCA  test  guidehnes  are 


based  on  the  harmonized  test  guidelines 
in  the  unified  library  for  test  guidelines 
issued  by  the  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  for  use  in  testing  chemical 
substances  to  develop  data  for 
submission  to  EPA  under  TSCA,  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  and  the  Federal  Insecticide, 
Fxmgicide,  and  Rodenticide  Act 
(FIFRA).  The  process  for  developing  and 
amending  the  harmonized  test 
guidelines  includes  broad  public 
participation  and  extensive  involvement 
of  the  scientific  community. 

DATES:  This  rule  is  effective  on 
December  15,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cimningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Envirorunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  regarding 
this  action  or  related  activities  contact: 


Chemical  Information  and  Testing 
Branch,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7405),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-8130;  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  establishes  1 7  new  TSCA  test 
guidelines  in  the  series  of  TSCA  test 
guidelines  established  in  40  CFR  part 
799. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  particularly  interested  in 
this  action  if  you  manufacture  (defined 
by  statute  to  include  import)  or  process 
a  chemical  substance  that  could  become 
the  subject  of  a  proposed  test  rule  under 
TSCA  section  4.  This  action  does  not, 
however,  impose  any  obligations  on 
anyone  until  the  test  guidelines  are 
incorporated  in  a  futiwe  test  rule  that 
would  be  proposed  under  TSCA  section 
4.  Therefore,  entities  potentially  affected 
by  this  action  may  include,  but  are  not 
limited  to: 


Type  of  Entity 

NAICS 

Examples  of  Potentially  Affected  Entities 

Chemical  Manufacturers  or  Importers 
Chemical  Processors 

325,32411 
325,  3241 1 

Persons  who  manufacture  (defined  by  statute  to  include  import)  one  or 

more  of  the  subject  chemical  substances. 
Persons  who  process  one  or  more  of  the  subject  chemical  substances. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
might  apply  to  certain  entities.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
information  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  &"om 
the  EPA  bitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 


Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-42211.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
conunents  received  during  an  applicable 
conunent  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conunents  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 


Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

n.  Background 

A.  What  are  Test  Guidelines? 

Test  guidelines  are  a  standardized  set 
of  test  procedures  or  protocols 
organized  by  health  effect  or  other 
testing  endpoint.  These  guidelines 
present  generally  formulated  procedures 
for  laboratory  testing  of  an  effect  or 
characteristic  deemed  important  for  the 
evaluation  of  health  and  environmental 
hazards  of  a  chemical.  These  guidelines 
are  designed  to,  when  followed, 
produce  data  which  are  accurate, 
reliable,  and  reproducible.  Such  data  are 
necessary  for  the  regulatory  programs 
under  TSCA. 

In  adding  these  1 7  TSCA  test 
guidelines  to  the  existing  series  of  11 
TSCA  test  guidelines,  EPA  recognizes 
concerns  have  been  expressed  about 
animal  testing.  EPA  is  committed  to 
avoiding  unnecessary  or  duplicative 
animal  testing.  As  part  of  this 
commitment,  the  Agency  plays  an 


important  role  in  the  Federal 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
(ICCVAM)  (http://iccvam.niehs.nih.gov/ 
home.htm)  whose  goals  are:  (1)  To 
encourage  the  reduction  of  the  number 
of  animals  used  in  testing;  (2)  to  seek 
opportunities  to  replace  test  methods 
requiring  animals  with  alternative  test 
methods  when  acceptable  alternative 
methods  are  available;  and  (3)  to  refine 
existing  test  methods  to  optimize  animal 
use  when  there  is  no  substitute  for 
animal  testing.  Further,  where  testing  is 
needed  to  develop  scientifically 
adequate  data,  the  Agency  is  committed 
to  reducing  the  number  of  animals  used 
for  testing,  including,  whenever 
possible,  by  incorporating  in  vitro  (non- 
animal)  test  methods  or  other  alternative 
approaches  that  have  been  scientifically 
validated  and  have  received  regulatory 
acceptance.  EPA  considers  these  goals 
and  commitments  to  be  important 
considerations  in  developing  health 
effects  data;  however,  they  must  be 
balanced  with  the  essential  need  to 
conduct  scientifically  sound  chemical 
hazard/risk  assessments  in  support  of 
the  Agency's  mission  to  protect  human 
health  and  the  environment. 

The  completion  of  this  series  of  28 
TSCA  test  guidelines  in  part  799 
provides  EPA  with  a  range  of  guidelines 
available  for  cross-referencing  in  TSCA 
actions.  Several  of  these  guidelines 
include  in  their  design  elimination  of 
animals  or  reduction  in  the  number  of 
animals  needed  to  conduct  the  tests. 
Some  of  the  methods  are  designed  to 
only  develop  data  on  chemical/physical 
properties.  In  addition,  one  of  the 
guidelines  involves  the  development  of 
metabolism  and  pharmacokinetics  data 
which  could  facilitate  route-to-route 
extrapolations  to  existing  (e.g.,  oral 
route)  data  and  thus  involve  fewer  test 
animals  as  compared  to  developing  new 
data  by,  for  example,  the  inhalation 
route.  EPA  believes  that  ^sing  these  test 
guidelines  will  result  in  use  of  fewer 
test  animals  when  it  becomes  necessary 
to  conduct  testing  to  fill  identified  data 
needs  and  will  yield  scientifically 
sound  data. 

B.  What  are  TSCA  Test  Guidelines? 

TSCA  test  guidelines  are  guidelines 
which  were  established  to  meet  the 
regulatory  needs  of  TSCA,  particularly 
the  needs  of  the  TSCA  section  4  testing 
program.  The  TSCA  section  4  testing 
program  is  a  regulatory  program  which 
is  based  on  the  promulgation  of  rules 
requiring  certain  persons  identified  in 
the  rule,  usually  manufacturers  and 
processors  of  the  chemical  to  conduct 
testing  of  the  chemical  specified  in  the 
rule.  Section  4(b)(1)(B)  of  TSQ\ 


specifically  requires  that  test  rules 
promulgated  under  the  section  4 
include  "standards  for  the  development 
of  test  data  for  such  substance  or 
mixture  *  *  *."  These  "standards  for  the 
development  of  test  data"  specify  how 
the  study  is  to  be  conducted,  what  data 
will  be  collected,  and  how  the  data  will 
be  analyzed.  Each  test  rule  must  specify 
such  "test  standards"  which  contain 
specifications  for  testing.  Section  4(b)(1) 
of  TSCA  describes  the  elements  which 
must  be  described  in  these  test 
standards. 

The  Agency  has  found  that  most  of 
these  elements  can  be  standardized  into 
the  common  set  of  protocols  which  EPA 
defines  as  "test  guidelines."  These 
guidelines  are  organized  by  testing 
endpoint.  The  test  rule  itself  can  add  or 
subtract  to  the  requirements  of  the  test 
guidelines  in  order  to  meet  the  unique 
testing  circumstances  for  the  particular 
chemical  substance. 

C.  How  are  TSCA  Test  Guidelines  Used? 

The  Agency  uses  this  system  of 
standardized  guidelines,  organized  by 
testing  endpoint  and  codified  in  a 
subpart  of  this  part  for  use  in  cross- 
referencing  in  a  TSCA  section  4  action. 
When  a  section  4  test  rule  is 
promulgated,  the  test  rule  cross- 
references  the  appropriate  TSCA  test 
guideline  for  the  bulk  of  the  testing 
requirements.  In  this  context,  the  public 
is  given  notice  of,  and  an  opportunity  to 
comment  on,  these  guidelines  as  they 
are  applied  in  chemical-specific  test 
rules.  This  approach  eliminates  the 
need  to  repeat  the  same  test 
specifications  for  each  substance- ' 
specific  test  rule  since  most  of  the 
specifications  for  testing  do  not  change 
across  substances.  The  test 
specifications  in  a  guideline  can  be 
varied,  when  necessary,  to  the  specific 
requirements  of  a  test  rule  by  language 
in  the  test  rule  itself. 

D.  Where  Did  the  TSCA  Test  Guidelines 
Come  From? 

The  TSCA  test  guidelines  series  were 
first  promulgated  in  1985  (50  FR  39252, 
September  27,  1985)  and  were 
established  in  40  CFR  parts  795  through 
798.  The  Agency  has  over  time  amended 
and  improved  these  guidelines  (52  FR 
19072,  May  20, 1987)  and  in  some  cases 
revoked  those  guidelines  which  had  not 
been  cross-referenced  in  any  test  rules 
(60  FR  31917,  June  19,  1995)  (FRL- 
4955-2)). 

In  1991,  EPA  began  an  effort  to  blend 
the  testing  guidance  and  requirements 
that  existed  in  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT) 
appearing  in  40  CFR  parts  795  through 
798.  the  Office  of  Pesticides  Programs 


(OPP)  guidelines  which  appeared  in 
publications  of  the  National  Technical 
Information  Service  (NTIS),  and  the 
guidelines  published  by  the 
international  Organization  for  Economic 
Cooperation  and  Development  (OECD). 
The  product  of  this  effort  would  be  one 
set  of  guidelines  which  would  be  thus 
blended  or  "harmonized."  These 
harmonized  guidelines  would  then  be 
made  available  to  the  EPA,  other 
government  agencies,  and  the  public 
through  the  World  Wide  Web  (Internet) 
and  would  be  accessible  by  anyone  with 
a  personal  computer  and  the  ability  to 
connect  to  the  Internet.  The  EPA 
Internet  web  site  would  be  the  site  and 
publication  source  for  the  "OPPTS 
Harmonized  Guidelines"  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

In  addition,  EPA  has  published  three 
new  OPPTS  harmonized  test  guidelines 
for  three  health  effects  end  points. 
These  three  guidelines  (with  their 
OPPTS  harmonized  guideline  reference) 
are:  (1)  Repeated  dose  28-day  oral 
toxicity  study  in  rodents  (OPPTS 
870.3050),  (2)  Reproduction/ 
developmental  toxicity  screening  test 
(OPPTS  870.3550),  and  (3)  Combined 
repeat  dose  toxicity  study  with  the 
reproduction/developmental  toxicity 
screening  test  (OPPTS  870.3650).  Their 
publication  was  announced  in  the 
Federal  Register  of  July  13,  2000  (65  FR 
43329)  (FRL-6393-5),  with  the 
guidelines  available  from  the  EPA 
Internet  web  site  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm.  By 
adopting  these  combined  testing 
guidelines,  which  incorporate  more 
than  one  endpoint,  the  Agency  is 
acknowledging  the  desirability  of 
reducing  costs  and  numbers  of  animals 
required  to  meet  the  Agency's  testing 
needs.  EPA  recoramends  the  use  of 
combined  protocols  wherever  feasible  to 
meet  data  development  requirements. 

E.  How  were  these  OPPTS  Harmonized 
Test  Guidelines  Developed? 

The  OPPTS  harmonized  test 
guidelines  for  health  effects  endpoints 
were  first  drafted  by  EPA  scientists  for 
specific  testing  endpoints.  These  drafts 
were  reviewed  by  other  EPA  experts 
and,  in  some  instances,  presented  at 
domestic  and  international  colloquia  in 
order  to  solicit  the  views  of  recognized 
experts  and  the  regulated  community. 
These  draft  harmonized  guidelines  were 
made  available  on  the  Internet  as  public 
drafts  and  a  notice  was  published  in  the 
Federal  Register  of  June  20.  1996  (61  FR 
31522)  (FRL-5367-7)  announcing  the 
availability  of  these  draft  guidelines 
soliciting  public  comment. 
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After  review  of  the  public  drafts,  EPA 
published  the  final  OPPTS  harmonized 
guidelines  for  the  health  effects 
endpoints  on  the  Internet  and 
announced  their  availability  to  the 
public  in  the  Federal  Register  of  August 
5,  1998  (63  FR  41845)  (FRL-5740-1). 
EPA  published  the  rationale  for  the 
changes  made  in  finalizing  the  June 
1996  OPPTS  "Public  Draft"  guidelines 
to  the  August  1998  OPPTS  "Final" 
guidelines  in  a  document  entitled 
"Overview  and  Summary  of  Changes 
made  in  the  Harmonization  of  OPPTS 
870  Toxicology  Guidelines  with  OECD 
Guidelines"  (which  is  available  at  http:/ 
/www.epa.gov/opptsfrs/home/ 
guidelin.htm). 

F.  What  is  Done  to  Make  TSCA  Test 
Guidelines  From  the  OPPTS 
Harmonized  Test  Guidelines? 

Harmonization  has  resulted  in 
significantly  improved  guidelines. 
However,  creating  a  single  set  of 
guidelines  which  can  be  used  by  both 
OPP,  in  its  administration  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  and  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  and  the 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  which  administers 
TSCA  presents  certain  challenges. 
Under  FIFRA,  test  guidelines  are  used 
in  an  interactive  process  between  the 
Agency  and  registrants  seeking 
registration  of  pesticides  or  food  residue 
tolerances.  Flexibility  to  tailor  required 
testing  to  individual  circimistances  is 
critical,  and  the  Agency  has 
considerable  discretion  to  determine 
whether  submitted  test  results  are 


adequate  to  support  the  requested 
action.  Under  this  scheme,  registrants 
have  an  intrinsic  motivation  to  conduct 
well-groimded  testing.  Thus,  pesticide 
testing  protocols  tend  to  have  few 
absolute  requirements  specifying  the 
details  of  the  conduct  of  the  testing. 

Under  section  4  of  TSCA,  on  the  other 
hand,  the  Agency  imposes  prescriptive 
test  requirements  using  notice  and 
comment  rulemaking.  Rules 
promulgated  under  section  4  of  TSCA 
must  specify  classes  of  affected  parties 
and  specify  the  standards  to  be  followed 
by  these  parties  in  conducting  the 
required  testing.  In  contrast  to  FIFRA, 
the  Agency  does  not  interact  with 
companies  on  an  individual  basis  in 
designing  the  testing  requirements. 

TSCA  section  4  rulemakings  typically 
take  years  to  complete.  Without 
initiating  another  rulemaking  process, 
the  Agency  has  the  ability  to  require 
further  testing  only  if  the  tests  were  not 
conducted  in  accordance  with  the 
procedures  specified  in  the  test  nde.  In 
addition,  the  Agency  has  an  alternative 
process  of  negotiating  TSCA  testing 
requirements  via  enforceable  consent 
agreements  (EGAs),  but  these 
agreements  require  the  consent  of  all  the 
parties  involved.  Under  TSCA  section  4 
enforceable  test  standards,  much  in  the 
conduct  of  these  test  protocols  is  left  to 
the  judgment  of  those  professionals 
conducting  the  testing.  EPA  believes 
that  certain  provisions  must  be 
mandatory  whenever  the  guidelines  are 
cross-referenced  in  specific  test  rules. 

Therefore,  the  Agency  has  used  the 
OPPTS  harmonized  test  guidelines 
developed  using  the  public  notice  and 

Table  1 


comment  process  to  create  the  TSCA- 
specific  test  guidelines  which  are  the 
subject  of  this  rule.  TSCA  section  4  test 
rules  now  cross-reference  only  the  part 
799  guidelines  rather  than  the  older, 
non-harmonized  guidelines  established 
in  40  CFR  parts  795  through  798  mostly 
in  1985.  The  only  significant  difference 
between  the  TSCA  test  guidelines  and 
the  OPPTS  harmonized  test  guidelines 
is  that  certain  discretionary  procedures 
in  the  OPPTS  harmonized  test 
guidelines  are  made  mandatory  (i.e.,  the 
guideline  states  that  they  "must"  be 
carried  out)  in  order  to  ensure  the 
enforcibility  of  the  test  standard. 

EPA  promulgated  the  first  set  of 
guidelines  in  the  new  part  799 
guidelines  series  in  a  Federal  Register 
document  published  on  August  15,  1997 
(62  FR  43820)  (FRL-5719-5).  Eleven 
health  effects  guidelines  were 
published,  including  those  for 
inhalation  toxicity,  developmental 
toxicity,  reproductive  effects, 
carcinogenicity,  mutagenicity,  and 
immunotoxicity.  EPA  amended  7  of 
these  11  guidelines  in  a  Federal 
Register  document  published  on  Jime 
30,  1999  (64  FR  35072)  (FRL-6067-4). 
These  amendments  reflected  changes 
made  to  the  corresponding  OPPTS 
harmonized  guideline. 

m.  What  Action  is  Being  Taken? 

EPA  is  adding  1 7  new  health  effects 
test  guidelines  to  40  CFR  part  799. 
These  17  new  guidelines  are  listed  in 
the  following  table  1  with  the  OPPTS 
harmonized  guideline  fi-om  which  it 
was  developed: 


New  TSCA  test  guideline  name  (and  cite) 

TSCA  partition  coefficient  (n-octanol/water)  shake  flask  method 
(799.6755). 

TSCA  partition  coefficient  (n-octgnol/water),  generator  column  method 
(799.6756). 

TSCA  water  solubility:  Column  elution  method;  shake  flask  method 
(799.6784). 

TSCA  water  solubility,  generator  column  method  (799.6786)  

TSCA  acute  oral  toxicity  (799.9110)  \ : •. 

TSCA  acute  dermal  toxicity  (799.9120) 

TSCA  acute  inhalation  toxicity  (799.9130)  

TSCA  repeated  dose  28-day  oral  toxicity  study  in  rodents  (799.9305)  ... 

TSCA  90-day  oral  toxicity  in  rodents  (799.9310)  

TSCA  90-day  demrial  toxicity  (799.9325)  

TSCA  reproduction/developmental  toxicity  screening  test  (799.9355)  .... 

TSCA  combined  repeated  dose  toxicity  study  with  the  reproduction/de- 
velopmental toxicity  screening  test  (799.9365). 

TSCA  chronic  toxicity  (799.9410) :.... 

TSCA  combined  chronic  toxicity/carcinogenicity  (799.9430)  

TSCA  in  vitro  mammalian  chromosome  aberration  test  (799.9537)  

TSCA  developmental  neurotoxicity  (799.9630) 

TSCA  metabolism  and  pharmacokinetics  (799.9748) 


Original  OPPTS  harmonized  guideline  name  (and  cite) 


Partition  coefficient  (n-octanol/H20)  shake  flask  method  (830.7550) 

Partition  coefficient  (n-octanol/H20),  generator  column  method 
(830.7560) 

Water  solubility:  Column  elution  method;  shake  flask  method 
(830.7840) 

Water  solubility,  generator  column  method  (830.7860) 

Acute  oral  toxicity  (870.1 100) 

Acute  demial  toxicity  (870.1200) 

Acute  inhalation  toxicity  (870. 1 300) 

Repeated  dose  28-day  oral  toxicity  study  in  rodents  (870.3050) 

90-day  oral  toxicity  in  rodents  (870.3100) 

90-day  demial  toxicity  (870.3250) 

Reproduction/developmental  toxicity  screening  test  (870.3550) 

Combined  repeated  dose  toxicity  study  with  the  reproduction/develop- 
mental toxicity  screening  test  (870.3650) 

Chronic  toxicity  (870.4100) 

Combined  chronic  toxicity/carcinogenicity  (870.4300) 

In  vitro  mammalian  chromosome  aben-ation  test  (870.5375) 

Developmental  neurotoxicity  (870.6300) 

Metabolism  and  phamiacokinetics  (870.7485) 


IV.  How  are  the  New  TSCA  Test 
Guidelines  Different  From  the  OPPTS 
Harmonized  Test  Guideline  From 
Which  they  were  Derived? 

EPA  developed  the  TSCA  test 
guideline  from  the  original  OPPTS  test 
guideline  showm  in  the  right  column  of 
table  1  in  Unit  III.  In  keeping  with  the 
policy  of  using  a  unified  set  of  test 
guidelines  across  OPPTS,  only  minimal 
changes  were  made  to  the  OPPTS 
harmonized  guidelines  in  the 
development  of  the  TSCA  guidelines. 
These  minimal  changes  consisted  of 
deleting  references  to  FIFRA  in  the 
TSCA  guidelines,  where  it  was  believed 
by  the  Agency  to  be  irrelevant  to  the 
purpose  of  the  TSCA  test  guideline,  and 
to  specify  those  provisions  of  the 
guidelines  which  the  Agency  believed 
must  be  made  mandatory  in  order  to 
ensure  the  integrity  of  any  data 
produced  by  the  test. 

EPA  sumarizes  below,  guideline-by- 
guideline,  the  changes  the  Agency  made 
to  the  OPPTS  harmonized  test  guideline 
in  developing  the  TSCA  test  guideline. 

A.  Section  799.6755  TSCA  Partition 
Coefficient  (n-octanol/water),  Shake 
Flask  Method 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  grammatical 
changes. 

3.  EPA  deleted  references  which  were 
imavailable. 

B.  Section  799.6756  TSCA  Partition 
Coefficient  (n-octanol/water).  Generator 
Column  Method 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  grammatical 
changes. 

3.  EPA  deleted  references  which  were 
unavailable. 

C.  Section  799.6784  TSCA  Water 
Solubility;  Column  Elution  Method; 
Shake  Flask  Method 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  grammatical 
changes. 

3.  EPA  deleted  references  which  were 
unavailable. 

D.  Section  799.6786  TSCA,  Water 
Solubility,  Generator  Column  Method 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  grammatical 
changes. 

3.  EPA  deleted  references  which  were 
unavailable. 

E.  Section  799.9110  TSCA  Acute  Oral 
Toxicity 

1.  EPA  clarified  those  provisions 
describing  alternative  acute  testing 
procedures.  EPA  acknowledges  that 
both  the  current  OPPTS  harmonized 


guideline  and  international 
consideration  of  acute  toxicity 
guidelines  are  in  a  period  of  transition 
toward  specifying  reduced  animal 
testing  requirements.  

2.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

3.  EPA  added  "musts"  to  those 
requirements  deemed  critical  to  the 
successful  production  of  scientifically- 
valid  data  for  Agency  risk  assessment 
purposes. 

F.  Section  799.9120  TSCA  Acute  Dermal 
Toxicity 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  added  "musts"  to  those 
requirements  deemed  critical  to  the 
successful  production  of  scientifically- 
valid  data  for  Agency  risk  assessment 
purposes. 

G.  Section  799.9130  TSCA  Acute 
Inhalation  Toxicity 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  added  "musts"  to  those 
requirements  deemed  critical  to  the 
successful  production  of  scientifically- 
valid  data  for  Agency  risk  assessment 
purposes. 

3.  EPA  revised  and  reorganized 
certain  narrative  sections  for 
consistency  with  the  comparable 
sections  in  the  previously-promulgated 
40  CFR  799.9135  (TSCA  acute 
inhalation  toxicity  with  histopathology). 

H.  Section  799.9305  TSCA  Repeated 
Dose  28-day  Oral  Toxicity  Study  in 
Rodents 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  made  editorial  changes  to  text 
to  ensure  consistency  with  the  TSCA 
series  of  guidelines. 

/.  Section  799.9310  TSCA  90-day  Oral 
Toxicity  in  Rodents 

1 .  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  added  "musts"  to  those 
requirements  deemed  critical  to  the 
successful  production  of  scientifically- 
valid  data  for  Agency  risk  assessment 
purposes. 

3.  EPA  removed  the  included 
neurotoxicity  testing  provisions  in 
paragraphs  (e)(8)(ii)  through  {e)(8)(v) 
because  TSCA  practice  is  to  specify  the 
more  detailed  neurotoxicity  testing 
provisions  of  40  CFR  799.9620. 

/.  Section  799.9325  TSCA  90-day 
Dermal  Toxicity 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  added  "musts"  to  those 
requirements  deemed  critical  to  the 


successful  production  of  scientifically- 
valid  data  for  Agency  risk  assessment 
purposes. 

3.  EPA  removed  the  included 
neurotoxicity  testing  provisions  in 
paragraphs  (e)(9)(ii)  through  (e)(9)j(v) 
because  TSCA  practice  is  to  specify  the 
more  detailed  neurotoxicity  testing 
provisions  of  40  CFR  799.9620. 

4.  EPA  deleted  references  which  were 
unavailable. 

K.  Section  799.9355  TSCA 
Reproduction/Developmental  Toxicity 
Screening  Test 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  made  editorial  changes  to  text 
to  ensure  consistency  with  the  TSCA 
series  of  guidelines. 

L.  Section  799.9365  TSCA  Combined 
Repeated  Dose  Toxicity  Study  With  the 
Reproduction/Developmental  Toxicity 
Screening  Test 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  made  editorial  changes  to  text 
to  ensure  consistency  with  the  TSCA 
series  of  guidelines. 

M.  Section  799.9410  TSCA  Chronic 
Toxicity 

1.  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  removed  recommendations  for 
the  use  of  particular  non-rodent  species. 

N.  Section  799.9430  TSCA  Combined 
Chronic  Toxicity/Carcinogenicity 

1 .  EPA  deleted  references  to  FIFRA 
and  discussions  of  pesticides. 

2.  EPA  added  "musts"  to  those 
requirements  deemed  critical  to  the 
successful  production  of  scientifically- 
valid  data  for  Agency  risk  assessment 
purposes. 

3.  EPA  removed  the  included 
neurotoxicity  testing  provisions  in 
paragraphs  (e)(7)(ii)tlm)ugh  (e)(7)(v) 
because  TSCA  practice  is  to  specify  the 
more  detailed  neurotoxicity  testing 
provisions  of  40  CFR  799.9620. 

4.  EPA  deleted  references  which  were 
imavailable. 

5.  EPA  added  a  new  provision 
(paragraph  (e)(5)(ii)(J))  requiring  that 
care  be  taken  when  the  physical  and 
chemical  properties  of  the  test  substance 
show  a  low  flash  point  or  is  otherwise 
known  or  thought  to  be  explosive. 

O.  Section  799.9537  TSCA  in  vitro 
Mammalian  Chromosome  Aberration 
Test 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  provisions 
mandatory  by  specifying  "must"  instead 
of  "should." 
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3.  EPA  clarified  the  regulatory  text  in 
citing  particular  references  in  the 
standard. 

P.  Section  799.9630  TSCA 
Developmental  Neurotoxicity 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  provisions 
mandatory  by  specifying  "must"  instead 
of "should." 

Q.  Section  799.9748  TSCA  Metabolism 
and  Pharmacokinetics 

1.  EPA  deleted  references  to  FIFRA. 

2.  EPA  made  several  provisions 
mandatory  by  specifying  "must"  instead 
of  "should." 

V.  Regulatory  Assessment 
Requirements 

A.  Why  is  this  Action  Being  Issued  as  a 
Final  Rule? 

EPA  is  publishing  this  action  as  a 
final  rule  without  prior  notice  and  an 
opportunity  to  conunent  because  the 
Agency  believes  that  providing  notice 
and  an  opportunity  to  comment  is 
unnecessary.  The  test  guidelines 
codified  in  this  document  by  themselves 
have  no  substantive  effect  on  any  person 
imtil  and  unless  the  test  guidelines  are 
incorporated  in  a  test  nde  promulgated 
under  TSCA  section  4.  Before  any  such 
test  rule  is  promulgated,  EPA  will 
provide  notice  and  an  opportmiity  to 
comment  on  the  incorporation  of  a 
particular  test  guideline  into  a  specific 
test  rule.  In  addition,  the  process  for 
developing  and  amending  the 
harmonized  test  guidelines  includes 
broad  public  participation  and  extensive 
involvement  of  the  scientific 
commimity.  EPA  therefore  finds  that 
there  is  "good  cause"  under  section 
553(b)(3)(B)  of  die  Administrative 
Procedure  Act  (APA)  (5  U.S.C. 
553(b)(3)(B))  to  codify  diese  test 
guidelines  without  prior  notice  and 
comment,  and  that  this  rule  may  be 
made  effective  immediately,  without  a 
30  day  delay,  pursuant  to  5  U.S.C. 
553(d)(3). 

B.  Do  the  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

No.  As  indicated  previously,  this  final 
Bule  does  not  impose  any  requirements. 
It  only  incorporates  test  guidelines  into 
the  TSCA  series  of  test  guidelines  that 
are  published  in  the  CFR  and  which 
would  be  considered  for  potential 
incorporation  in  a  futiue  test  rule  that 
would  be  proposed  under  TSCA  section 
4.  At  which  time  potentially  affected 
entities  are  afforded  an  opportunity  to 
comment  on  the  incorporation  of  a 
particular  test  guideline  into  a  specific 
test  rule. 


As  such,  this  is  not  a  "significant 
regulatory  action"  that  requires  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review  [58  FR  51735;  October  4,  1993). 

Since  this  action  is  not  "economically 
significant"  as  defined  by  section  3(f)  of 
Executive  Order  12866,  this  action  is 
not  subject  to  Executive  Order  13045, 
entided  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  action  will  not  result  in 
environmental  justice  related  issues  and 
does  not,  therefore,  require  special 
consideration  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  the  Agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  APA  or  any 
other  statute  (see  Unit  V.A.),  this  action 
is  not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.),  or  to 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  In  addition,  this 
action  does  not  significantly  or  uniquely 
affect  small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  Nor  does  this  action 
significandy  or  imiquely  affect  the 
communities  of  tribal  governments  as 
specified  by  Executive  Order  13084, 
entided  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  10,  1998).  This  rule  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

This  rule  does  not  contain  any 
information  collection  requirements  that 
require  review  and  approval  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (PRA)  (44  U.S.C.  3501  et 
seq.). 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  enUded  Civil  Justice  Reform  (61 
FR  4729,  February  7, 1996). 

EPA  has  also  complied  with 
Executive  Order  12630,  entitled 


Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15.  1988).  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  imder  the  Executive 
Order. 

C.  Are  there  Any  Applicable  Voluntary 
Consensus  Standards? 

No.  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  an  explanation  to 
Congress,  through  OMB,  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards  when  the  NTTAA  directs  the 
Agency  to  do  so. 

As  indicated  earlier,  this  final  rule 
does  not  impose  any  obligations  on 
anyone  until  the  test  guidelines  are 
incorporated  in  a  test  rule  promulgated 
under  TSCA  section  4.  Before  any  such 
test  rule  is  promulgated,  EPA  will 
provide  notice  and  an  opportimity  to 
comment  on  the  incorporation  of  a 
particular  test  guideline  into  that 
specific  test  rule,  including  the 
availability  of  applicable  volxmtary 
consent  standards. 

In  addition,  although  the  NTTAA 
requirements  do  not  specifically  apply 
to  the  issuance  of  the  harmonized  test 
guidelines,  EPA  has  sought  comments 
on  the  availability  of  applicable 
voluntary  consensus  standards  that 
should  be  considered  during  the 
development  of  futiwe  rules  under 
TSCA.  This  allows  the  Agency  to 
consider  such  standards  during  the 
development  of  the  harmonized  test 
guidelines,  upon  which  the  TSCA  test 
guidelines  are  based. 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  EPA  has 
made  such  a  good  cause  finding  for  this 
final  rule,  and  established  an  effective 
date  of  December  15,  2000.  Pursuant  to 
5  U.S.C.  808(2),  this  determination  is 
supported  by  the  brief  statement  in  Unit 
V.A.  EPA  will  submit  a  report 
containing  this  final  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  27,  2000. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  799  is 
amended  as  follows: 

PART  799— [AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  A  new  subpart  E,  consisting  of 

§§  799.6755  to  799.6786  is  added  to  read 
as  follows: 

Subpart  E — Product  Properties  Test 
Guidelines 

Sec. 

799.'6755    TSCA  partition  coefficient  (n- 
octanol/ water),  shake  flask  method. 


799.6756    TSCA  partition  coefficient  (n- 

octanol/ water),  generator  column 

method. 
799.6784    TSCA  water  solubility.:  Column 

elution  method;  shake  flask  method. 
799.6786    TSCA  water  solubility;  Generator 

column  method. 

Subpart  E — Product  Properties  Test 
Guidelines 

§  799.6755    TSCA  partition  coefficient  (n- 
octanol/water),  shalte  ftask  method. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  the  testing 
requirements  of  the  Toxic  Substances 
Conti-ol  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides 
and  Toxics  (OPPTS)  harmonized  test 
guideline  830.7550  (August  1996,  final 
guideline).  The  soince  is  available  at  the 
address  in  paragraph  (f)  of  this  section. 

(b)  Introductory  information — (1) 
Prerequisites.  Suitable  analytical 
method,  dissociation  constant,  water 
solubility,  and  hydrolysis  (preliminary 
test). 

(2)  Coefficient  of  variation.  The 
coefficient  of  variation  on  the  mean 
values  reported  by  the  participants  of 
the  Organization  for  Economic 
Coopertion  and  Development  (OECD) 
Laboratory  Intercomparison  Testing, 
Part  I,  1979,  appeared  to  be  dependent 
on  the  chemicals  tested;  it  ranges  from 
0.17  to  1.03. 

(3)  Qualifying  statements.  This 
method  applies  only  to  pure,  water 
soluble  substances  which  do  not 
dissociate  or  associate,  and  which  are 
not  surface  active.  In  order  to  use  the 
partition  coefficient  (P)  as  a  screening 
test  for  bioaccumulation,  it  shoidd  be 
ascertained  thst  the  impurities  in  the 
commercial  product  are  of  minor 
importance.  Testing  of  P  (n-octanol/ 
water)  cannot  be  used  as  a  screening  test 
in  the  case  of  organometallic 
compounds. 


(4)  Alternative  methods.  High- 
pressure  liquid  chromatography  (HPLC) 
methods  described  in  the  references  in 
paragraphs  (f)(3),  (f)(4),  and  (f)(5)  of  diis 
section  may  be  considered  as  an 
alternative  test  method. 

(c)  Method — (1)  Introduction, 
purpose,  scope,  relevance,  application, 
and  limits  of  test.  The  P  of  a  substance 
between  water  and  a  lipophilic  solvent 
(n-octanol)  is  one  model  variable  which 
may  be  used  to  describe  the  transfer  of 
a  substance  from  the  aquatic 
environment  into  an  organism  and  the 
potential  bioaccumulation  of  the 
substance.  Studies  show  a  highly 
significant  relationship  between  the  P  of 
different  substances  in  the  system 
water/zj-octanol  and  their 
bioaccumulation  in  fish  described  in 
paragraph  (f)(1)  of  this  section. 

(2)  Definitions — Partition  coefficient 
(P)  is  defined  as  the  ratio  of  the 
equilibriiun  concentrations  (C,)  of  a 
dissolved  substance  in  a  two-phase 
system  consisting  of  two  largely 
immiscible  solvents.  The  P  therefore  is 
the  quotient  of  two  concentrations  and 
is  usually  given  in  the  form  of  its 
logarithm  to  base  10  (log  P).  In  this  case 
/j-octanol  and  water: 

Equation  1: 

p    =r  /r 

■  ow       ^n-ocunol'^wtler 

(3)  Reference  substances.  The 
reference  substances  need  not  be 
employed  in  all  cases  when 
investigating  a  new  substance.  They  are 
provided  primarily  so  that  calibration  of 
the  method  may  be  performed  from  time 
to  time  and  to  offer  the  chance  to 
compare  the  results  when  another 
method  iS  applied.  The  values  presented 
in  table  1  of  tliis  section  are  not 
necessarily  representative  of  the  results 
which  can  be  obtained  with  this  test 
method  as  they  have  been  derived  from 
an  earlier  version  of  the  test  guideline. 


Table  1  .—Data  for  Reference  Substances 


Tested  substance  ' 

P     2 

row 

Di(2-ethylhexyl)phthalate  (OECD)  

1 .3  X  105           (4.6  X  10*  -  2.8  X  tC) 

Hexachlorobenzene  (OECDl                                 

3.6x105            (1.1  X  IQS-a.Sx  10») 

o-Dichlorot)enzene  Eurooean  Economic  Communitv  (EEC)  

5.1x103            (1.5  X  10' -2.3  X  10*) 

Dibutyl  phthalate  (EEC)  „ 

Tnchloroethviene  (OECD)  

1.3x10*            (1.7x103-2.8x10*) 
2.0  X  103           (5.2  X  10^  -  3.7  x  lO^) 

Urea  (OECD)  

6.2x10^2            (2.0  X  10^2— 2.4  X  10^1) 

1  Substances  not  tested:  Ethyl  acetate,  4-mettiyl-2,4-pentanedJol. 

^  Total,  mean,  and  range  of  mean  values  (in  parentheses)  submitted  by  the  participants  of  the  OECD  Of  EEC  (.aboratofy  Intercomparison 
Testing. 


(4)  Principle  of  the  test  method.  In 
order  to  determine  a  P,  equiUbrimn 
between  all  interacting  components  of 


the  system  must  be  achieved,  and  the 
concentrations  of  the  substances 
dissolved  in  the  two  phases  must  be 


determined.  A  study  of  the  literature  on 
this  subject  indicates  that  there  are 
many  different  techniques  which  can  be 
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used  to  solve  this  problem,  i.e.  the 
thorough  mixing  of  the  two  phases 
followed  by  their  separation  in  order  to 
determine  the  equilibrium 
concentration  for  the  substance  being 
examined. 

(5)  Quality  criteria — (i)  Repeatability. 
In  order  to  assure  the  precision  of  the  P, 
duplicate  determinations  are  to  be  made 
under  three  different  test  conditions, 
whereby  the  quantity  of  substance 
specified  as  well  as  the  ratio  of  the 
solvent  volumes  may  be  varied.  The 
determined  values  of  the  P  expressed  as 
their  common  logarithms  should  fall 
within  a  range  of  ±0.3  log  imits. 

(ii)  Sensitivity.  The  sensitivity  of  the 
method  is  determined  by  the  sensitivity 
of  the  analytical  procedure.  This  should 
be  sufficient  to  permit  the  assessment  of 


values  of  Pow  up  to  105  when  the 
concentration  of  the  solute  in  either 
phase  is  not  more  than  0.01  mol/Liter 
(L).  The  substance  being  tested  must  not 
be  water  insoluble  (mass  concentration 
p  <  10-*  gram  (g)/L. 

(iii)  Specificity.  The  Nemst  Partition 
Law  applies  only  at  constant 
temperature,  pressure,  and  pH  for  dilute 
solutions.  It  strictly  applies  to  a  pure 
substance  dispersed  between  two  piu^ 
solvents.  If  several  different  solutes 
occur  in  one  or  both  phases  at  the  same 
time,  this  may  affect  the  results. 
Dissociation  or  association  of  the 
dissolved  molecules  result  in  deviations 
ft-om  the  Nemst  Partition  Law.  Such 
deviations  are  indicated  by  the  fact  that 
the  P  becomes  dependent  upon  the 
concentration  of  the  solution.  Because 


of  the  multiple  equilibria  involved,  this 
test  guideline  should  not  be  applied  to 
ionizable  compounds  without 
corrections  being  made.  The  use  of 
buffer  solutions  in  place  of  water  should 
be  considered  for  such  compounds. 

(iv)  Possibility  of  standardization. 
This  method  can  be  standardized. 

(d)  Description  of  the  test  procedure — 
(1)  Preparations:  Preliminary  estimate  of 
the  P.  The  size  of  the  P  can  be  estimated 
either  by  means  of  calculation  or  by  use 
of  published  solubilities  of  the  test 
substance  in  the  pine  solvents. 
Alternatively,  it  may  be  roughly 
determined  by  performing  a  simplified 
preliminary  test.  For  this: 

Equation  2: 


=  (saturation  C„.^^„,  )/(saturation  C^,^, ) 


(2)  Preparation  of  the  solvents — (i)  n- 
Octanol.  The  determination  of  the  P 
should  be  carried  out  with  analytical 
grade  n-octanol.  Inorganic  contaminants 
can  be  removed  from  commercial  n- 
octanol  by  washing  vdth  acid  and  base, 
drying,  and  distilling.  More 
sophisticated  methods  will  be  required 
to  separate  the  n-octanol  from  organic 
contaminants  with  similar  vapor 
pressiu-e  if  they  are  present. 

(ii)  Wafer.  Distilled  water  or  water 
twice-distilled  from  glciss  or  quartz 
apparatus  should  be  employed.  Water 
taken  direcUy  from  an  ion  exchanger 
shoidd  not  be  used. 

(iii)  Presaturation  of  the  solvents. 
Before  a  P  is  determined,  the  phases  of 
the  solvent  system  are  mutually 
saturated  by  shaking  at  the  temperature 
of  the  experiment.  For  doing  this,  it  is 
practical  to  shake  two  large  stock  bottles 
of  piuified  n-octanol  or  distilled  water 
each  with  a  sufficient  quantity  of  the 
other  solvent  for  24  hours  on  a 
mechanical  shaker,  and  then  to  let  them 
stand  long  enough  to  allow  the  phases 
to  separate  and  to  achieve  a  saturation 
state. 

(3)  Preparation  for  the  test.  The  entire 
volume  of  the  two-phase  system  should 
nearly  fill  the  test  vessel.  This  will  help 
prevent  loss  of  material  due  to 
volatilization.  The  voliune  ratio  and 
quantities  of  substance  to  be  used  are 
fixed  by  the  follovdng: 

(i)  The  preliminary  assessment  of  the 
P  as  discussed  in  paragraph  (d)(1)  of  this 
section). 

(ii)  The  minimiun  quantity  of  test 
substance  required  for  the  analytical 
procedure. 


(iii)  The  limitation  of  a  maximum 
concentration  in  either  phase  of  0.01 
mol/L. 

(iv)  Three  tests  are  carried  out.  In  the 
first,  the  calculated  volume  ratio  is 
added;  in  the  second,  twice  the  volume 
of  n-octanol  is  added;  and  in  the  third, 
half  the  volume  of  n-octanol  is  added. 

(4)  Test  substance.  The  test  substance 
should  be  the  purest  available.  For  a 
material  balemce  during  the  test  a  stock 
solution  is  prepared  in  n-octanol  with  a 
mass  concentration  between  1  and  100 
milligram/milliliter  (mg/mL).  The  actual 
mass  concentration  of  this  stock 
solution  shoidd  be  precisely  determined 
before  it  is  employed  in  the 
determination  of  the  P.  This  solution 
should  be  stored  under  stable 
conditions. 

(5)  Test  conditions.  The  test 
temperature  should  be  kept  constant  (±  1 
°C)  and  lie  in  the  range  of  20-25  °C. 

(6)  Performance  of  the  test — (i) 
Establishment  of  the  partition 
equilibrium.  Duplicate  test  vessels 
containing  the  required,  accurately 
measured  amounts  of  the  two  solvents 
together  with  the  necessary  quantity  of 
the  stock  solution  should  be  prepared 
for  each  of  the  test  conditions.  The  n- 
octanol  parts  should  be  measured  by 
volume.  The  test  vessels  should  either 
be  placed  in  a  suitable  shaker  or  shaken 
by  hand.  A  recommended  method  is  to 
rotate  the  centrifuge  tube  quickly 
through  180°  about  its  transverse  axis  so 
that  any  trapped  air  rises  through  the 
two  phases.  Experience  has  shown  that 
50  such  rotations  are  usually  sufficient 
for  the  establishment  of  the  partition 
equilibrium.  To  be  certain,  100  rotations 
in  5  minutes  are  recommended. 


(ii)  Phase  separation.  In  order  to 
separate  the  phases,  centrifugation  of 
the  mixture  should  be  carried  out.  This" 
should  be  done  in  a  laboratory 
centrifuge  maintained  at  room 
temperature,  or,  if  a  non-temperature- 
controlled  centrifuge  is  used,  the 
centrifuge  tubes  should  be 
reequilibrated  at  the  test  temperature  for 
at  least  1  hour  before  analysis. 

(7)  Analysis,  (i)  For  the  determination 
of  the  P,  it  is  necessary  to  analyze  the 
concentrations  of  the  test  substance  in 
both  phases.  This  may  be  done  by  taking 
an  aliquot  of  each  of  the  two  phases 
from  each  tube  for  each  test  condition 
and  analyzing  them  by  the  chosen 
procedure.  The  total  quantity  of 
substances  present  in  both  phases 
should  be  calculated  and  compared 
with  the  quantity  of  the  substance 
originally  introduced. 

(ii)  The  aqueous  phase  should  be 
sampled  by  the  following  procedure  to 
minimize  the  risk  of  including  traces  of 
the  n-octanol:  A  glass  syringe  with  a 
removable  needle  should  be  used  to 
sample  the  water  phase.  The  syringe 
should  initially  be  partially  filled  with 
air.  Air  should  be  gently  expelled  while 
inserting  the  needle  through  the  n- 
octanol  layer.  An  adequate  volume  of 
aqueous  phase  is  withdrawn  into  the 
syringe.  The  syringe  is  quickly  removed 
from  the  solution  and  the  needle 
detached.  The  contents  of  the  syringe 
may  then  be  used  as  the  aqueous 
sample. 

(iii)  The  concentration  in  the  two- 
separated  phases  should  preferably  be 
determined  by  a  substance-specific 
method.  Examples  of  physical-chemical 


determinations  which  may  be 
appropriate  are: 

(A)  Photometric  methods. 

(B)  Gas  chromatography. 

(C)  HPLC. 

(D)  Back-extraction  of  the  aqueous 
phase  and  subsequent  gas 
chromatography. 

(e)  Data  and  reporting — (l)  Treatment 
of  results.  The  reliability  of  the 
determined  values  of  P  can  be  tested  by 
comparison  of  the  means  of  the 
duplicate  determinations  with  the 
overall  mean. 

(2)  Test  report.  The  following  should 
be  included  in  the  report: 

(i)  Name  of  the  substance,  including 
its  purity. 

(ii)  Temperature  of  the  determination. 

(iii)  The  preliminary  estimate  of  the  P 
and  its  manner  of  determination. 

(iv)  Data  on  the  analytical  procedures 
used  in  determining  concentrations. 

(v)  The  measured  concentrations  in 
both  phases  for  each  determination. 
This  means  that  a  total  of  12 
concentrations  must  be  reported. 

(vi)  The  weight  of  the  test  substance, 
the  volume  of  each  phase  employed  in 
each  test  vessel,  and  the  total  calculated 
amount  of  test  substance  present  in  each 
phase  after  equilibration. 

(vii)  The  caJculated  values  of  the  P 
and  the  mean  should  be  reported  for 
each  set  of  test  conditions  as  should  the 
mean  for  all  determinations.  If  there  is 
a  suggestion  of  concentration 
dependency  of  the  P,  this  should  be 
noted  in  the  report. 

(viii)  The  standard  deviation  of 
individual  P  values  about  their  mean 
should  be  reported. 

(ix)  The  mean  P  from  all 
determinations  should  also  be  expressed 
as  its  logarithm  (base  10). 

(f)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  from  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
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§  799.6756    TSCA  partition  coefficient  (f>- 
octanol/water),  generator  column  nwthod. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  the  testing 
requirements  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Pollution  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  harmonized  test  guideline 
830.7560  (August  1996,  final  guideline). 
This  source  is  available  at  the  address 
in  paragraph  (e)  of  this  section. 

(b)  (1)  Purpose,  (i)  The  measurement 
and  estimation  of  the  n-octanol/water 
partition  coefficient  (Kow).  has  become 
the  cornerstone  of  a  myriad  of  structure- 
activity  relationships  (SAR)  property. 
The  coefficient  has  been  used 
extensively  for  correlating  structural 
changes  in  drugs  with  changes  observed 
in  biological,  biochemical,  or  toxic 
effects.  These  correlations  are  then  used 
to  predict  the  effect  of  a  new  drug  for 
which  a  Ko*  could  be  measured. 

(ii)  In  the  study  of  the  environmental 
fate  of  organic  chemicals,  the  Kow  has 
become  a  key  parameter.  Ko*  is 
correlated  to  water  solubility,  soil/ 
sediment  sorption  coefficient,  and 
bioconcentration  and  is  important  to 
SAR. 

(iii)  Of  the  three  properties  that  can  be 
estimated  from  Kow,  water  solubility  is 
the  most  important  because  it  affects 
both  the  fate  and  transport  of  chemicals. 
For  example,  highly  soluble  chemicals 
become  quickly  distributed  by  the 
hydrologic  cycle,  have  low-sorption 
coefficients  for  soils  and  sediments,  and 
tend  to  be  more  easily  degraded  by 
microorganisms.  In  addition,  chemical 
transformation  processes  such  as 
hydrolysis,  direct  photolysis,  and 
indirect  photolysis  (oxidation)  tend  to 
occur  more  readily  if  a  compound  is 
soluble. 

(iv)  Direct  correlations  between  Kow 
and  both  the  soil/sediment  sorption 
coefficient  and  the  bioconcentration 


factor  are  to  be  expected.  In  these  cases, 
compounds  that  are  more  soluble  in  n- 
octanol  (more  hydrophobic  and 
lipophilic)  would  be  expected  to 
partition  out  of  the  water  and  into  the 
organic  portion  of  soils/sediments  and   ' 
into  lipophilic  tissue.  The  relationship 
between  Kow  and  the  bioconcentration 
factor,  are  the  principal  means  of 
estimating  bioconcentration  factors. 
This  relationship  is  discussed  in  the 
reference  listed  in  paragraph  (e)(14)  of 
this  section.  These  factors  are  then  used 
to  predict  the  potential  for  a  chemical  to 
accumulate  in  living  tissue. 

(v)  This  section  describes  a  method 
for  determining  the  Kow  based  on  the 
dynamic  coupled  column  Uquid 
chromatographic  (DCCLC)  technique,  a 
technique  commonly  referred  to  as  the 
generator  column  method.  The  method 
described  herein  can  be  used  in  place  of 
the  standard  shake- flask  method 
specified  in  §  799.6755  for  compounds 
with  a  logioKow  greater  than  1.0. 

(2)  Definitions.  The  following 
definitions  apply  to  this  section. 

Extractor  column  is  used  to  extract 
the  solute  from  the  aqueous  solution 
produced  by  the  generator  column. 
After  extraction  onto  a  bonded 
chromatographic  support,  the  solute  is 
eluted  with  a  solvent/water  mixture  and 
subsequendy  analyzed  by  high- 
performance  liquid  chromatography 
(HPLC),  gas  chromatography  (GC),  or 
any  other  analytical  procedure.  A 
detailed  description  of  the  preparation 
of  the  extractor  column  is  given  in 
paragraph  (c)(l)(i)  of  this  section. 

Generator  column  is  used  to  partition 
the  test  substance  between  the  n-octanol 
and  water  phases.  The  column  in  figure 
1  in  paragraph  (c)(l)(i)(A)(2)  of  this 
section  is  packed  with  a  solid  support 
and  is  coated  with  the  test  substance  at 
a  fixed  concentration  in  n-octanol.  The 
test  substance  is  eluted  from  the  column 
with  water  and  the  aqueous  solution 
leaving  the  colunm  represents  the 
equilibrium  concentration  of  the  test 
substance  that  has  partitioned  from  the 
n-octanol  phase  into  the  water  phase. 
Preparation  of  the  generator  column  is 
described  in  paragraph  {c)(l){i)  of  this 
section. 

n-Octanol /water  partition  coefficient 
(Kow)  is  defined  as  the  ratio  of  the  molar 
concentrations  of  a  chemical  in  n- 
octanol  and  water,  in  dilute  solution. 
The  coefficient  Kow  is  a  constant  for  a 
given  chemical  at  a  given  temperature. 
Since  Kow  is  the  ratio  of  two  molar 
cohcentrations,  it  is  a  dimensionless 
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quantity.  Sometimes  Kow  is  reported  as 
the  decadic  logaritlun  {logioK<>w).  In  this 
equation,  Coctanoi  and  Cwater  are  the  molar 
concentration  of  the  solute  in  n-octanol 
and  water,  respectively,  at  a  given 
temperature.  This  test  procedure 
determines  Kow  at  25  ±  0.05  °C.  The 
mathematical  statement  of  Kow  is: 

Equation  1: 


K      =C 

"'ovi       '^octanol 


/c. 


Response  factor  (RF)  is  the  solute 
concentration  required  to  give  a  one 
unit  area  chromatographic  peak  or  one 
unit  output  from  the  HPLC  recording 
integrator  at  a  particular  recorder  and 
detector  attenuation.  The  factor  is 
required  to  convert  from  units  of  area  to 
units  of  concentration.  The 
determination  of  the  RF  is  given  in 
paragraph  (c)(3){iii)(C)(2)  of  this  section. 

Sample  loop  is  a  Vie  inch  (in)  outside 
diameter  (O.D.)  (1.6  millimeter  (mm)) 
stainless  steel  tube  with  an  internal 
volimie  between  20  and  50  ^L.  The  loop 
is  attached  to  the  sample  injection  valve 
of  the  HPLC  and  is  used  to  inject 
standard  solutions  into  the  mobile 
phase  of  the  HPLC  when  determining 
the  RF  for  the  recording  integrator.  The 
exact  volume  of  the  loop  must  be 
determined  as  described  in  paragraph 
{c)(3)(iii)(C){2)  of  this  section  when  the 
HPLC  method  is  used. 

(3)  Principle  of  the  test  method,  (i) 
This  test  method  is  based  on  the  DCCLC 
technique  for  determining  the  aqueous 
solubility  of  organic  compounds.  The 
development  of  this  test  method  is 
described  in  the  references  listed  in 
paragraphs  (e)(6),  (e)(12),  and  (e)(19)  of 
this  section.  The  DCCLC  technique 
utilizes  a  generator  column,  extractor 
column,  and  HPLC  coupled  or 


interconnected  to  provide  a  continuous 
closed-flow  system.  Aqueous  solutions 
of  the  test  compound  are  produced  by 
pumping  water  through  the  generator 
column  that  is  packed  with  a  solid 
support  coated  with  an  approximately 
1.0%  weight/weight  (w/w)  solution  of 
the  compound  in  n-octanol.  The 
aqueous  solution  leaving  the  coliunn 
represents  the  equilibrium 
concentration  of  the  test  chemical 
which  has  partitioned  from  the  n- 
octanol  phase  into  the  water  phase.  The 
compoiuid  is  extracted  from  the 
aqueous  solution  onto  an  extractor 
colunui,  then  eluted  from  the  extractor 
column  with  a  solvent/water  mixtiue 
and  subsequently  analyzed  by  HPLC 
using  a  variable  wavelength  ultraviolet 
(UV)  absorption  detector  operating  at  a 
suitable  wavelength.  Chromatogram 
peaks  are  recorded  and  integrated  using 
a  recording  integrator.  The 
concentration  of  the  compound  in  the 
effluent  from  the  generator  column  is 
determined  from  the  mass  of  the 
compound  (solute)  extracted  from  a 
measiu^d  volume  of  water  (solvent). 
The  Kow  is  calculated  from  the  ratio  of 
the  molar  concentration  of  the  solute  in 
the  1.0%  (w/w)  n-octanol  and  molar 
concentration  of  the  solute  in  water  as 
determined  using  the  generator  column 
technic^ue. 

(ii)  Smce  the  HPLC  method  is  only 
applicable  to  compounds  that  absorb  in 
the  UV,  an  alternate  GC  method,  or  any 
other  reliable  quantitative  procedure 
must  be  used  for  those  compovmds  that 
do  not  absorb  in  the  UV.  In  the  GC 
method  the  saturated  solutions 
produced  in  the  generator  coliuim  are 
extracted  using  an  appropriate  organic 
solvent  that  is  subsequently  injected 
into  the  GC,  or  any  other  suitable 


cinaljrtical  device,  for  analysis  of  the  test 
compound. 

(4)  Reference  chemicals,  (i)  Columns 
2,  3,  4,  and  5  of  table  1  in  paragraph 
{b)(4)(ii)  of  this  section  list  the 
experimental  values  of  the  decadic 
logarithm  of  the  n-octanol/water 
partition  coefficient  (logmKow)  at  25  °C 
for  a  number  of  organic  chemicals  as 
obtained  from  the  scientific  literatiue. 
These  values  were  obtained  by  any  one 
of  the  following  experimental  methods: 
Shake-flask;  generator  column;  reverse- 
phase  HPLC;  or  reverse-phase  thin-layer 
chromatography,  as  indicated  in  the 
footnotes  following  each  literature 
citation.  The  estimation  method  of 
Hawker  and  Connell  as  described  in 
paragraph  (e)(8)  of  this  section, 
correlates  logioKo*  with  the  total  surface 
area  of  the  molecule  and  was  used  to 
estimate  logioKo*  for  biphenyl  and  the 
chlorinated  biphenyls.  These  estimated 
values  are  listed  in  colunm  7  of  table  1 
in  paragraph  (b)(4)(ii)  of  this  section. 
Recommended  values  of  logioKow  were 
obtained  by  critically  analyzing  the 
available  experimental  and  estimated 
values  and  averaging  the  best  data. 
These  recommended  values  are  listed  in 
column  8  of  table  1  in  paragraph 
(b)(4)(ii)  of  this  section. 

(ii)  The  recommended  values  listed  in 
table  1  of  this  section  have  been 
provided  primarily  so  that  the  generator 
coliunn  method  can  be  calibrated  and  to 
allow  the  chemical  laboratory  the 
opportunity  to  compare  its  results  with 
these  values.  The  testing  laboratory  has 
the  option  of  choosing  its  reference 
chemicals,  but  references  must  be  given 
to  establish  the  validity  of  the  measured 
values  of  logioKow. 


Table  1 .— n-Octanol/Water  Partition  Coefficient  at  25  °C  for  Some  Reference  Compounds 


Chemical 


Ethyl  acetate  

1-Butanol  

1-Pentanol  

Nitrobenzene 

Benzene  

Trichloroethylene  .. 

Chlorobenzene  

o-Dichlorobenzene 
n-Propyibenzene  .. 

Biphenyl  


Experimental  logioKo« 


Hansch  and 
Leo' 


0.73,  0.66 
0.88,  0.89, 
0.32,  0.88 
1.28,  1.40 
1.85,  1.88, 

1.79 
2.15,  2.13 

2.29 
2.84.  2.46 

3.38 
3.66,  3.66, 
3.68,  3.57 
3.95,4.17, 
4.09,  4.04 


Generator 
Column 
Method 


50.68 
50.785 

51.53 
51.85 


52.53 
72.98 
73.38 
53.69 

'3.67. 
»3.89, 
'03.79 


Banerjee^ 


1.83 

2.12 
2.42 

3.40 


4.04 


Other 
values 


61.82 


82.84 
83.38 


83.75 


Estimated  logioKow 


Hansch 
and 
Leo3 


0.671 
0.823 

1.35 
1.89 

2.14 
2.27 
2.86 
3.57 
3.85 

4.03 


Hawker 

and 
Connell* 


4.09 


Recommended 

lOQloKow 


'^0.685 
230.852 

'71.39 
'71.84 

'72.14 
'72.38 
'82.80 
'73.42 
'73.69 

'73.96 
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Table  1 .— n-Octanol/Water  Partition  Coefficient  at  25  °C  for  Some  Reference  Compounds— Continued 


Chemical 


2-Chlorot)iphenyl 


1 ,2,3,5-Tetrachlorobenzene 
2,2'-Dichlorobiphenyl 


Pentachlorot)enzene  s., 

2,4.5-Trichlorobiphenyl 


2,3.4.5-Tetrachlorot)iphenyl   

2.2'.4.5,5'-Pentachlorobi-pheny1 


2.2'.3.3'.6,6'-Hexachtoro-biphenyl 


2,2'.3.3'.4.4'.6-Heptachlorobiphenyl 

2.2'.3,3',5.5',6.6'-Octachlorobiphenyl  

2.2',3,3',4,  4',5,6,6'-Nona-chlorobipheny1 
2,2',3,3',4,  5,5'6,6'-Nona-chlorobiphen^ 
Decachlorot)iphenyl 


Experimental  logioKo« 


Hansch  and 
Leo' 


6.11 


Generator 
Column 
Method 


74.50.  94.38 


74.65 
94.90 


75.03 
75.51.  "5.81 


*6.18,  75.72 
96.50,  75.92 

♦5.76. 
76.63.  96.81 

76.68 
77.11,97.14 

-•7.52 

78.16 
78.26,  98.20 


Banerjee^ 


4.46 


4.94 


Other 
values 


103.90, 
"3.75, 
'24.59. 
'34.54 

94.90, 
'03.63. 
"3.55. 
'M.51. 
'*5.02 

'05.67, 
'05.86, 
'55.77 

'36.11. 
'26.85 


'28.42 


'29.60 


Estimated  logioKow 


Hansch 
and 
Leo3 


4.99 


5.71 


Hawker 

and 
Connett* 


4.65 


5.60 


6.04 
6.38 

6.22 

7.11 
7.24 
7.74 
7.71 
8.18 


Recommended 
logioKow 


'94.49 


'74.70 
»4.80 


2*4.99 
'75.70 


'75.98 
'76.31 

'76.36 

'76.90 
2'7.16 
'77.63 
'77.94 

228.21 


'  Hansch  and  Leo  (1979)  Shake-flask  method  in  paragraph  (e)(8)  of  this  section. 

2  Banerjee.  Yalkowski,  and  Valvani  (1980).  Shake-flask  method  in  paragraph  (e)(1)  of  this  sectkin. 

3  Hansch  and  Leo  (1984)  Estimates  logioK^w  using  the  CLogP3  computer  program  in  paragraph  (e)(9)  of  this  section. 

■»  Hawker  and  Connell  (1988).  Generator  column  method  and  an  estimation  method  correlating  ksgioKow  with  tt>e  total  surface  area  of  the  mo^ 
ecule  in  paragraph  (e)(8)  of  this  section 

5  Tewari  et  al.  (1982).  Generator  column  method  in  paragraph  (e)(14)  of  this  sectkw. 

6  Veith,  Austin,  and  Morris  (1979).  Reverse-phase  HPLC  method  in  paragraph  (e)(16)  of  this  section. 

7  Miller  et  al.  (1984)  Generator  column  method  in  paragraph  (e)(11)  of  this  section. 

8  Chiou  and  Schmedding  (1982).  Shake-flask  metfiod  in  paragraph  (e)(4)  of  this  section. 

9  Woodbum,  Doucette,  and  Andren  (1984)  Generator  column  method  in  paragraph  (e)(19)  of  this  sectkw. 
'0  Rapaporl  and  Eisenreich  (1984)  Reverse-phase  HPLC  method  in  paragraph  (e)(13)  of  this  sectk>n. 

"  Woodbum  (1982).  Reverse-phase  HPLC  method  in  paragraph  (e)(18)  of  this  section. 

'2  Bruggemann.  Van  der  Steen,  and  Hutzinger  (1978).  Shake-flask  method  in  paragraph  (e)(2)  of  this  section. 

'3  Tulp  and  Hutzinger  (1978).  Shake-flask  method  in  paragraph  (e)(15)  of  this  section. 

'*  Chiou,  Porter,  and  Schmedding  (1983).  Shake-flask  method  in  paragraph  (e)(5)  of  this  section. 

'5  Bruggemann,  Van  Der  Steen  ,  and  Hutzinger  (1982).  Reverse-phase  thin-layer  chromatography  in  paragraph  (e)(2)  of  this  section. 

'6  Chiou  et  al.  (1977).  Shake-flask  method  in  paragraph  (e)(3)  of  this  section. 

'7  Average  value  using  all  the  data. 

'8  Average  value  using  all  the  data  except  the  datum  point  2.46. 

'9  Average  value  using  all  the  data  except  the  data  points  3.90  and  3.75. 

20  Average  value  using  alf  the  data  except  the  data  points  3.63  and  3.55. 

2'  Average  value  using  all  the  data  except  the  datum  point  8.42. 

22  Average  value  using  all  the  data  except  the  datum  point  9.60. 

23  Average  value  using  all  the  data  except  the  datum  point  0.32. 

2*  Average  value  using  all  the  data  excluding  the  estimated  datum  point  5.71 . 
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(5)  Applicability  and  specificity.  The 
test  guideline  is  designed  to  determine 
the  Kow  of  solid  or  liquid  organic 
chemicals  in  the  range  logioKow  1.0  to 
<6.0  (10  to  <10^). 

(c)  Test  procedure — (1)  Test 
conditions — (i)  Special  laboratory 
equipment — (A)(1)  Generator  column. 
Either  of  two  different  methods  for 
connecting  to  the  generator  column 
shall  be  used  depending  on  whether  the 
eluted  aqueous  phase  is  analyzed  by 
HPLC  (Procedure  A,  as  described  in 
paragraph  (c)(3)(iii)  of  this  section)  or  by 
solvent  extraction  followed  by  GC 
analysis,  or  any  other  reliable  method  of 
solvent  extract  (Procedure  B,  as 
described  in  paragraph  (c)(3){iv)  of  this 
section). 

(2)(i)  The  design  of  the  generator 
column  is  shown  in  the  following  figure 
1: 

Figure  1 — Generator  Column 
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(ii)  The  column  consists  of  a  6  mm  (V4 
in)  O.D.  pyrex  tube  joined  to  a  short 
enlarged  section  of  9  mm  pyrex  tubing 
which  in  turn  is  connected  to  another 
section  of  6  mm  (V4  in)  O.D.  pjrrex 
tubing.  Connections  to  the  inlet  teflon 
tubing  (Vb  in  O.D.)  and  to  the  outlet 
stainless  steel  tubing  (Vie  in  O.D.)  are 
made  by  means  of  stainless  steel  fittings 
with  teflon  ferrules.  The  colunui  is 
enclosed  in  a  water  jacket  for 
temperature  control  as  shown  in  the 
following  figure  2: 


Figure  2 — Setup  Showing  Generator 
Column  Enclosed  in  a  Water  Jacket  and 
Overall  Arrangement  of  the  Apparatus 
Used  in  GC  Method 
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(B)  Constant  temperature  bath  with 
circulation  pump-bath  and  capable  of 
controlling  temperature  to  25  ±0.05  °C. 
(Procedures  A  and  B,  as  described  in 
paragraphs  (c)(3)(iii)  and  (c)(3)(iv)  of 
this  section,  respectively). 

(C)  HPLC  equipped  with  a  variable 
wavelength  UV  absorption  detector 
operating  at  a  suitable  wavelength  and 
a  recording  integrator  (Procediu^  A,  as 
described  in  paragraph  (c)(3)(iii)  of  this 
section). 

(D)  Extractor  column — 6.6  x  0.6 
centimeter  (cm)  stainless  steel  tube  with 
end  fittings  containing  5  micron  frits 
filled  with  a  superficially  porous  phase 
packing  (such  as  Bondapack  C|g  Corasil: 
Waters  Associates)  (Procedure  A,  as 
described  in  paragraph  (c)(3)(iii)  of  this 
section). 

(E)  Two  6-port  high-pressure  rotary 
switching  valves  (Procedure  A,  as 
described  in  paragraph  (c)(3)(iii)  of  this 
section). 

(F)  Collection  vessel — 8  x  3/4  in 
section  of  pyrex  tubing  with  a  flat 
bottom  connected  to  a  short  section  of 
%  in  O.D.  borosilicate  glass  tubing.  The 
collecting  vessel  is  sealed  with  a  %  in 
teflon  cap  fitting  (Procedure  B,  as 
described  in  paragraph  (c)(3)(iv)  of  this 
section). 

(G)  GC,  or  any  other  reliable  analytic 
equipment,  equipped  with  a  detector 
sensitive  to  the  solute  of  interest 
(Procedure  B,  as  described  in  paragraph 
(c)(3)(iv)  of  this  section). 

(ii)  Purity  ofn-octanol  and  water. 
Piuified  n-octanol,  described  in 
paragraph  (c)(2)(i)  of  this  section,  and 


water  meeting  appropriate  American 
Society  for  Testing  and  Materials  Type 
II  standards,  or  an  equivalent  grade,  are 
recommended  to  minimize  the  effects  of 
dissolved  salts  and  other  impurities.  An 
ASTM  Type  II  water  standard  is 
presented  in  the  reference  listed  in 
para^aph  (e)(20)  of  this  section). 

(iii)  Purity  of  solvents.  It  is  important 
that  all  solvents  used  in  this  method  be 
reagent  or  HPLC  grade  and  contain  no 
impurities  which  could  interfere  with 
the  determination  of  the  test  compoimd. 

(iv)  Reference  compounds.  In  order  to 
ensiue  that  the  HPLC  system  is  working 
properly,  at  least  two  of  the  reference 
compounds  listed  in  table  1  in 
paragraph  {b)(4)(ii)  of  this  section 
should  be  run.  Reference  compounds 
shall  be  reagent  or  HPLC  grade  to  avoid 
interference  by  impurities. 

(2)  Preparation  of  reagents  and 
solutions — (i)  n-Octanol  and  water.  Very 
pure  n-octanol  can  be  obtained  as 
follows:  Wash  pure  n-octanol  (minimum 
98%  pure)  sequentially  with  O.lN 
H2SO4,  with  O.lN  NaOH,  then  with 
distilled  water  until  neutral.  Dry  the  n- 
octanol  with  magnesium  sulfate  and 
distill  twice  in  a  good  distillation 
column  under  reduced  pressure  [b.p. 
about  80°C  at  0.27  kPa  (2  torr)].  The  n- 
octanol  produced  should  be  at  least 
99.9%  piure.  Alternatively,  a  grade 
equivalent  to  Fisher  Scientific  Co.  No. 
A-402  "Certified  Octanol-1"  can  be 
used.  Reagent-grade  water  shall  be  used 
throughout  the  test  procedure,  such  as 
ASTM  Type  II  water,  or  an  equivalent 
grade,  as  described  in  parcigraph 
(c)(l)(ii)  of  this  section. 

(ii)  Presaturated  water.  Prepare 
presaturated  water  with  n-octanol  to 
minimize  the  depletion  of  n-octanol 
from  the  colunui  when  measiuing  the 
KowOf  a  test  chemical.  This  is  very 
important  when  the  test  chemical  is 
lipophilic  and  the  logioKow  ^■ 

(3)  Performance  of  the  test.  Initially, 
an  approximately  1.0%  (w/w)  solution 
of  the  test  substance  in  n-octanol  is 
prepared.  Precise  measurement  of  the 
solute  concentration  in  this  solution  is 
required  for  the  KowCalculation. 
Subsequently,  the  1.0%  (w/w)  solution 
is  coated  on  the  generator  colunui  and 
using  either  Procedure  A  or  Procediue 
B  as  described  in  paragraphs  (c)(3)(iii) 
and  (c)(3)(iv)  of  this  section,  the  molar 
concentration  of  the  test  substance  in 
reagent-grade  water  is  determined. 

(1)  Test  solution.  The  test  solution 
consists  of  em  approximately  1.0%  (w/ 
w)  solution  of  the  test  substance  in  n- 
octanol.  A  sufficient  quantity  (about  10- 
20  milliliter  (mL))  of  the  test  solution 
should  be  prepared  to  coat  the  generator 
column.  The  solution  is  prepared  by 
accurately  weighing  out,  using  a  tared 


bottle,  quantities  of  both  the  test 
substance  and  n-octanol  required  to 
make  a  1.0%  (w/w)  solution.  When  the 
weights  are  measured  precisely  (to  the 
nearest  0.1  milligram  (mg)),  knowing  the 
density  of  n-octanol  (0.827  gram  (g)/mL 
at  25  °C),  then  the  molar  concentration 
of  the  test  substance  in  the  n-octanol  is 
sufficiently  accurate  for  the  purposes  of 
the  test  procedure.  If  desired,  however, 
a  separate  analytical  determination  (e.g., 
by  GC,  or  emy  other  reliable  anal)rtical 
method)  may  be  used  to  check  the 
concentration  in  the  test  solution.  If 
storage  is  required,  the  test  solution 
should  be  kept  stoppered  to  prevent 
volatilization  of  the  test  chemical. 

(ii)  Test  procedures.  Prior  to  the 
determination  of  the  Kow  of  the  test 
chemical,  two  procediu^s  shall  be 
followed: 


(A)  The  saturated  aqueous  solution 
leaving  the  generator  coliunn  shall  be 
tested  for  the  presence  of  an  emulsion, 
using  a  Tyndall  procedure  (i.e.  light 
scattering).  If  colloids  are  present,  they 
must  be  removed  prior  to  injection  into 
the  extractor  colimm  by  lowering  the 
flow  rate  of  water. 

(B)  The  efficiency  of  removal  of  the 
solute  (the  test  chemical)  by  solvent 
extraction  from  the  extractor  colunm 
shall  be  determined  and  used  in  the 
determination  of  the  Ko*  of  the  test 
chemical. 

(iii)  Procedure  A— HPLC  method.  (A)  ' 
Procedure  A  covers  the  determination  of 
the  aqueous  solubility  of  compounds 
which  absorb  in  the  UV.  Two 
reciprocating  piston  pumps  deliver  the 
mobile  phase  (water  or  solvent/water 
mixtvu^)  through  two  6-port  high- 


pressiue  rotary  valves  and  a  30  x  0.6  cm 
C18  analytical  colimm  to  a  UV 
absorption  detector  operating  at  a 
suitable  wavelength.  Chromatogram 
peaks  are  recorded  and  integrated  with 
a  recording  integrator.  One  of  the  6-port 
valves  is  the  sample  injection  valve 
used  for  injecting  samples  of  standard 
solutions  of  the  solute  in  an  appropriate 
concentration  for  determining  RFs  or 
standard  solutions  of  basic  chromate  for 
determining  the  sample-loop  volume. 
The  other  6-port  valve  in  the  system 
serves  as  a  switching  valve  for  the 
extractor  column  which  is  used  to 
remove  solute  bom  the  aqueous 
solutions.  The  HPLC  analytical  system 
is  shown  schematically  in  the  following 
figure  3: 

Figure  3 — Schematic  of  HPLC — 
Generator  Column  Flow  System 
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(B)  The  general  procediue  for 
analyzing  the  aqueous  phase  after 
equilibration  is  as  follows;  a  detailed 
procedure  is  given  in  paragraph 
(c)(3)(iii)(C)(4)  of  this  section: 

(1)  Direct  the  aqueous  solution  from 
the  generator  colunui  to  "Waste"  in 
figure  3  in  paragraph  (c)(3)(iii)(A)  of  this 
section  with  the  switching  valve  in  the 
inject  position  in  order  to  equilibrate 
internal  surfaces  with  the  solution,  thus 
insuring  that  the  analyzed  sample 
would  not  be  depleted  by  solute 
adsorption  on  surfaces  upstream  from 
the  valve. 

(2)  At  the  same  time,  water  is  pumped 
from  the  HPLC  pumps  in  order  to 
displace  the  solvent  from  the  extractor 
column. 

[3]  The  switching  valve  is  next 
changed  to  the  load  position  to  divert  a 
sample  of  the  solution  from  the 
generator  column  through  the  extractor 
column,  and  the  liquid  leaving  the 
extractor  column  is  collected  in  a  tared 
weighing  bottle.  During  this  extraction 
step,  the  HPLC  mobile  phase  is  changed 
to  a  solvent/water  mixture  to  condition 
the  analytical  column. 


(4)  After  the  desired  volume  of  sample 
is  extracted,  the  switching  valve  is 
returned  to  the  inject  position  for 
elution  from  the  extractor  colimMi  and 
analysis.  Assuming  that  all  of  the  solute 
was  adsorbed  by  the  extractor  column 
during  the  extraction  step,  the 
chromatographic  peak  represents  all  of 
the  solute  in  the  extracted  sample, 
provided  that  the  extraction  efficiency  is 
100%.  If  the  extraction  efficiency  is  less 
than  100%,  then  the  extraction 
efficiency  shall  be  measured  and  used  to 
determine  the  actual  amoxmt  of  the 
solute  extracted. 

(5)  The  solute  concentration  in  the 
aqueous  phase  is  calculated  from  the 
peak  area,  tlie  weight  of  the  extracted 
liquid  collected  in  the  weighing  bottle, 
the  extraction  efficiency,  and  the  RF. 

(C)(1)  Determination  of  the  sample- 
loop  volume.  Accurate  measurement  of 
the  sample  loop  may  be  accomplished 
by  using  a  spectrophotometric  method 
such  as  the  one  described  in  the 
reference  listed  in  pciragraph  (e)(6)  of 
this  section.  For  this  method,  measure 
absorbance,  Aioop.  at  373  nanometers 
(nm)  for  at  least  three  solutions,  each  of 


WASTE 


which  is  prepared  by  collecting  from  the 
sample  valve  an  appropriate  number,  n, 
of  loopfuls  of  an  aqueous  stock  solution 
of  K2Cr04  (1.3%  by  weight)  and  diluting 
to  50  mL  with  0.2%  KOH.  (For  a  20  ^L 
loop,  use  n  =  5;  for  a  50  ^lL  loop,  use 
n  =  2.)  Also  measure  the  absorbance, 
Astock.  of  the  same  stock  solution  after 
diluting  1:500  with  0.2%  KOH. 
Calculate  the  loop  volume  to  the  nearest 
0.1  ^L  using  the  relation: 

Equation  2: 

%oop  -  (^loop/Aj^oc^  jl^lO    /n| 

(2)  Determination  of  the  RF.  (i)  For  all 
determinations  adjust  the  mobile  phase 
solvent/water  ratio  and  flow  rate  to 
obtain  a  reasonable  retention  time  on 
the  HPLC  column.  For  example,  typical 
concentrations  of  organic  solvent  in  the 
mobile  phase  range  from  50  to  100% 
while  flow  rates  range  from  1  to  3  mL/ 
minutes  (min);  these  conditions  often 
give  a  3  to  5  min  retention  time. 

[ii]  Prepare  standard  solutions  of 
known  concentrations  of  the  solute  in  a 
suitable  solvent.  Concentrations  must 
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give  a  recorder  response  within  the 
maximum  response  of  the  detector. 
Inject  samples  of  each  standard  solution 
into  the  HPLC  system  using  the 
calibrated  sample  loop.  Obtain  an 


average  peak  area  from  at  least  three 
injections  of  each  standard  sample  at  a 
set  detector  absorbance  unit  full  scale 
(AUFS),  i.e.,  at  the  same  absorbance 
scale  attenuation  setting. 


{Hi)  Calculate  the  RF  from  the 
following  equation: 

Equation  3: 


Response  Factor  (RF)  = 


Concentration  mol/L 
(Average  Area)  (AUFS) 


(3)  Loading  of  the  generator  column, 
(i)  The  design  of  the  generator  column 
was  described  in  paragraph  {c)(l)(i)  of 
this  section  and  is  shown  in  figure  1  in 
paragraph  (c)(l)(i)(A)(2)(i)  of  this 
section.  To  pack  the  column,  a  plug  of 
silanized  glass  wool  is  inserted  into  one 
end  of  the  6  mm  pyrex  tubing.  Silanized 
diatomaceous  silica  support  (about  0.5g 
of  100-120  mesh  Chromosorb  W 
chromatographic  support  material)  is 
poured  into  the  tube  with  tapping  and 
retained  with  a  second  plug  of  silanized 
glass  wool. 

(ii)  The  column  is  loaded  by  pulling 
the  test  solution  through  the  dry  support 
with  gentle  suction  and  then  allowing 
the  excess  solution  to  drain  out.  After 
loading  the  column,  draw  water  up 
through  the  column  to  remove  any 
entrapped  air. 

(4)  Analysis  of  the  solute.  Use  the 
following  procediue  to  collect  and 
analyze  the  solute: 

(i)  With  the  switching  valve  in  figure 
3  in  paragraph  {c){3)(iii)(A)  of  this 
section  in  the  inject  position  (i.e.,  water 
to  waste),  pump  water  through  the 
generator  column  at  a  flow  rate  of 
approximately  1  mL/min  for 
approximately  15  min  to  bring  the 
system  into  equilibrium.  Piunp  water  to 
the  generator  column  by  means  of  a 
minipump  or  pressurized  water 
reservoir  as  shown  in  the  following 
figure  4: 


Figure  4 — Water  Reservoir  for  GC 
Method 
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(ii)  Flush  out  the  organic  solvent  that 
remains  in  the  system  from  previous 
runs  by  changing  the  mobile  phase  to 
100%  H2O  and  allowing  the  water  to 
reach  the  HPLC  detector,  as  indicated  by 
a  negative  reading.  As  soon  as  this 
occurs,  place  a  25  mL  weighing  bottle 
(weighed  to  the  nearest  mg)  at  the  waste 
position  and  immediately  tiu-n  the 
switching  valve  to  the  load  position. 

(Hi)  Collect  an  amount  of  water  from 
the  generator  column  (as  determined  by 
trial  and  error)  in  the  weighing  bottle, 
corresponding  to  the  amount  of  solute 
adsorbed  by  the  extractor  column  that 
gives  a  reasonable  detector  response. 
During  this  extraction  step,  switch  back 
to  the  original  HPLC  mobile  phase 
composition,  i.e.,  solvent/water  mixtiue, 
to  condition  the  HPLC  analjrtical 
column. 

(iV)  After  the  desired  volume  of 
sample  has  been  extracted,  turn  the 
switching  valve  back  to  the  inject 
position  in  figxire  3  in  paragraph 
(c)(3)(iii)(A)  of  this  section.  As  soon  as 
the  switching  valve  is  turned  to  the 
inject  position,  remove  the  weighing 
bottle,  cap  it  and  replace  it  with  the 
waste  container:  at  the  same  time  tiun 


on  the  recording  integrator.  The  solvent/ 
water  mobile  phase  will  elute  the  solute 
from  the  extractor  column  and  transfer 
the  solute  to  the  HPLC  analytical 
column. 

(v)  Determine  the  weight  of  water 
collected  to  the  nearest  mg  and  record 
the  corresponding  peak  area.  Using  the 
same  AUFS  setting  repeat  the  analysis 
of  the  solute  at  least  two  more  times  and 
determine  the  average  ratio  of  peak  area 
to  grams  of  water  collected.  In  this 
equation,  S  =  solubility  (M),  RF  = 
response  factor,  Vioop  =  sample-loop 
volume  (L),  and  R  =  ratio  of  area  to 
grams  of  water.  Calculate  the  solute 
solubility  in  water  using  the  following 
equation: 

Equation  4: 

S  =  (997  g/L)(RF)(v,^p)(AUFS)(R) 

(iv)  Procedure  B—GC  Method.  In  the 
GC  method,  or  any  other  reliable 
quantitative  method,  aqueous  solutions 
from  the  generator  coliunn  enter  a 
collecting  vessel  in  figure  2  in  paragraph 
(c)(l)(i)(A)(2)(/i)  of  this  section 
containing  a  known  weight  of  extracting 
solvent  which  is  inuniscible  in  water. 
The  outiet  of  the  generator  column  is 
positioned  such  that  the  aqueous  phase 
always  enters  below  the  extracting 
solvent.  After  the  aqueous  phase  is 
collected,  the  collecting  vessel  is 
stoppered  and  the  quantity  of  aqueous 
phase  is  determined  by  weighing.  The 
solvent  and  the  aqueous  phase  are 
equilibrated  by  slowly  rotating  the 
collecting  vessel.  A  small  amount  of  the 
extracting  solvent  is  then  removed  and 
injected  into  a  GC  equipped  with  an 
appropriate  detector.  The  solute 
concentration  in  the  aqueous  phase  is 
determined  from  a  calibration  ciuve 
constructed  using  known  concentrations 
of  the  solute.  The  extraction  efficiency 
of  the  solvent  shall  be  determined  in  a 
separate  set  of  experiments. 

(A)  Determination  of  calibration 
curve.  ( 1 )  Prepare  solute  standard 
solutions  of  concentrations  covering  the 
expected  range  of  the  solute  solubility. 
Select  a  coliunn  and  optimum  GC 
operating  conditions  for  resolution 
between  the  solute  and  solvent  and  the 


solute  and  extracting  solvent.  Inject  a 
known  vohune  of  each  standard 
solution  into  the  injection  port  of  the 
GC.  For  each  standard  solution 
determine  the  average  of  the  ratio  R  of 
peak  area  to  volume  (in  ^L)  for  the 
chromatographic  peak  of  interest  from  at 
least  three  separate  injections. 

(2)  After  running  all  the  standard 
solutions,  determine  the  coefficients,  a 
and  b,  using  linear  regression  analysis 
on  the  equation  of  concentration  (C)  vs. 
R  in  the  form: 


Equation  5: 


C  =  aR  +  b 


(B)  Loading  of  the  generator  column. 
The  generator  column  is  packed  and 
loaded  with  solute  in  the  same  manner 
as  for  the  HPLC  method  in  paragraph 
(c)(3)(iii)  of  this  section.  As  shown  in 
figure  2  in  paragraph  (c)(l)(i){A)(2)(ii)  of 
this  section,  attach  approximately  20  cm 
of  straight  stainless  steel  tubing  to  the 
bottom  of  the  generator  column. 
Cormect  the  top  of  the  generator  column 
to  a  water  reservoir  in  figiu-e  4  in 
paragraph  (c)(3){iii)(C)(4)(j)  of  this 
section  using  teflon  tubing.  Use  air  or 
nitrogen  pressure  (5  PSI)  from  an  air  or 
nitrogen  cylinder  to  force  water  fium  the 
reservoir  through  the  column.  Collect 
water  in  an  Erlenmeyer  flask  for 
approximately  15  min  while  the  solute 
concentration  in  water  equilibrates; 
longer  time  may  be  required  for  less 
soluble  compounds. 

(C)  Collection  and  extraction  of  the 
solute.  During  the  equilibration  time, 
add  a  known  weight  of  extracting 
solvent  to  a  collection  vessel  which  can 
be  capped.  The  extracting  solvent 
should  cover  the  bottom  of  the 
collection  vessel  to  a  depth  sufficient  to 
submerge  the  collecting  tube  but  still 
maintain  100:1  water/solvent  ratio. 
Record  the  weight  (to  the  nearest  mg)  of 
a  collection  vessel  with  cap  and 
extracting  solvent.  Place  the  collection 
vessel  under  the  generator  colunui  so 
that  water  from  the  collecting  tube 
enters  below  the  level  of  the  extracting 
solvent  in  figure  2  in  paragraph 
(c){l)(i)(A)(2)(ii)  of  this  section.  When 
the  collection  vessel  is  filled,  remove  it 
from  under  the  generator  column, 
replace  cap ,  and  weigh  the  filled  vessel. 
Determine  the  weight  of  water  collected. 
Before  analyzing  for  the  solute,  genUy 
rotate  the  collection  vessel  contents  for 
approximately  30  min,  controlling  the 
rate  of  rotation  so  as  not  to  form  an 
emulsion;  rotating  the  flask  end  over 
end  five  times  per  minute  is  sufficient. 
The  extraction  efficiency  of  the  solvent 
shall  be  determined  in  a  separate  set  of 
experiments. 


(D)  Analysis  of  the  solute.  (1)  After 
rotating,  allow  the  collection  vessel  to 
stand  for  approximately  30  min;  then 
remove  a  known  volume  of  the 
extracting  solvent  from  the  vessel  using 
a  microliter  syringe  and  inject  it  into  the 
GC.  Record  the  ratio  of  peak  area  to 
volume  injected  and,  from  the 
regression  equation  of  the  cahbration 
line,  determine  the  concentration  of 
solute  in  the  extracting  solvent.  If  the 
extraction  efficiency  is  not  100%,  the 
measured  extraction  efficiency  shall  be 
used  to  obtain  the  correct  concentration 
of  solute  extracted.  In  this  equation,  Ce^ 
is  the  molar  concentration  of  solute  in 
extracting  solvent,  dH.o  and  de,  are  the 
densities  in  grams  per  milliliter  of  water 
and  extracting  solvent,  respectively,  and 
ges  and  gHjo  are  the  grams  of  extracting 
solvent  and  water,  respectively, 
contained  in  the  collection  vessels.  The 
molar  concentration  of  solute  in  water 
C(M)  is  determined  from  the  following 
equation: 

Equation  6: 

C(M)  =  (C„)[dH3o/des][ges/gH,o] 

(2)  Make  replicate  injections  from 
each  collecting  vessel  to  determine  the 
average  solute  concentration  in  water 
for  each  vessel.  To  make  siue  the 
generator  coliunn  has  reached 
equilibrium,  run  at  least  two  additional 
(for  a  total  of  three)  collection  vessels 
and  analyze  the  extracted  solute  as 
described  in  paragraph  (c)(3)(iv)(D)(3)  of 
this  section.  Calculate  C(M)  from  the 
average  solute  concentration  in  the  three 
vessels. 

(3)  If  another  analytical  method  is 
used  in  place  of  the  GC,  then  Procedure 
B,  as  described  in  paragraph  (c)(3)(iv)  of 
this  section,  shall  be  modified  and  the 
new  analytical  procedure  shall  be  used 
to  determine  quantitatively  the  amount 
of  solute  extracted  in  the  extraction 
solvent. 

(v)  Analysis  of  reference  compounds. 
Prior  to  analyzing  the  test  solution, 
make  duplicate  runs  on  at  least  two  of 
the  reference  compounds  listed  in  table 
1  in  paragraph  (b){4)(u)  of  this  section. 
When  using  the  reference  compounds, 
follow  the  same  procedure  previously 
described  for  preparing  the  test  solution 
£ind  running  the  test.  If  the  average 
value  obtained  for  each  compound  is 
within  0.1  log  unit  of  the  reference 
vEilue,  then  the  test  procedure  and  HPLC 
system  are  functioning  properly;  if  not 
a  thorough  checking  over  of  the  HPLC 
and  careful  adherence  to  the  test 
procedures  should  be  done  to  correct 
the  discrepancy. 

(vi)  Modification  of  procedures  for 
potential  problems — Decomposition  of 


the  test  compound.  If  the  test  compound 
decomposes  in  one  or  more  of  the 
aqueous  solvents  required  during  the 
period  of  the  test  at  a  rate  such  that  an 
accurate  value  for  water  solubility 
cannot  be  obtained,  then  it  will  be 
necessary  to  carry  out  detailed 
transformation  studies,  such  as 
hydrolysis  studies.  If  decomposition  is 
due  to  aqueous  photolysis,  then  it  will 
be  necessary  to  carry  out  the  studies  in 
the  dark,  under  red  or  yellow  lights,  or 
by  any  other  suitable  method  to 
eliminate  this  transformation  process. 

(d)  Data  and  reporting — (1)  Test 
report,  (i)  For  the  test  solution,  report 
the  weights  to  the  nearest  0.1  mg  of  the 
test  substance  and  n-octanol.  Also 
report  the  weight  percent  and  molar 
concentration  of  the  test  substance  in 
the  n-octanol;  the  density  of  n-octanol  at 
25  °C  is  0.827  grams  per  milliliter  (gm)/ 
mL. 

(ii)  For  each  run  provide  the  molar 
concentration  of  the  test  substance  in 
water  for  each  of  three  determinations, 
the  mean  value,  and  the  standard 
deviation. 

(iii)  For  each  of  the  three 
determinations  calculate  the  Kow  as  the 
ratio  of  the  molar  concentration  of  the 
test  substance  in  n-octanol  to  the  molar 
concentration  in  water.  Also  calculate 
and  report  the  mean  Ko*  and  its 
standard  deviation.  Values  of  Kow  shall 
be  reported  as  their  logarithms 
(logioKow). 

(iv)  Report  the  temperature  (±  0.05  °C) 
at  which  the  generator  column  was 
controlled  during  the  test. 

(v)  For  each  reference  compound 
report  the  individual  values  of 
logioKow  and  the  average  of  the  two  runs. 

(vi)  For  compounds  that  decompose  at 
a  rate  such  that  a  precise  value  for  the 
solubility  cannot  be  obtained,  provide  a 
statement  to  that  effect. 

(2)  Specific  analytical,  calibration, 
and  recovery  procedures,  (i)  For  the 
HPLC  method  describe  and/or  report: 

(A)  The  method  used  to  determine  the 
sample-loop  volume  and  the  average 
and  standard  deviation  of  that  volume. 

(B)  The  average  and  standard 
deviation  of  the  RF. 

(C)  The  extraction  solvent  and  the 
extraction  efficiency  used. 

(D)  Any  changes  made  or  problems 
encountered  in  the  test  procedures. 

(ii)  For  the  GC  method  report: 

(A)  The  column  and  GC  operating 
conditions  of  temperature  and  flow  rate. 

(B)  The  average  and  standard 
deviation  of  the  average  eirea  per 
microliter  obtained  for  each  of  the 
standard  solutions. 

(C)  The  form  of  the  regression 
equation  obtained  in  the  calibration 
procedure. 
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(D)  The  extracting  solvent  and 
extraction  efficiency  used. 

(E)  The  average  and  standard 
deviation  of  solute  concentration  in 
each  collection  vessel. 

(F)  Any  changes  made  or  problems 
encountered  in  the  test  procedure. 

(iii)  If  another  approved  analytical 
method  is  used  to  determine  the 
concentration  of  the  test  chemical  in 
water,  then  all  the  important  test 
conditions  shall  be  reported. 

(iv)  If  the  concentration  of  the  test 
substance  in  n-octanol  is  determined  by 
an  independent  analytical  method  such 
as  GC,  provide  a  complete  description  of 
the  method. 

(e)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  from  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Enviroiunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

(1)  Banerjee,  S.  et  al,  Water  solubility  and 
octanol/water  partition  coefficient  of 
organics.  Limitation  of  the  solubility- 
partition  coefficient  correlation. 
Environmental  Science  and  Technology 
14:1227-1229  (1980). 

(2)  Bruggemann  W.A.  et  al.,  Reversed- 
phase  thin-layer  chromatography  of 
polynuclear  aromatic  hydrocarbons  and 
chlorinated  biphenyls.  Relationship  with 
hydrophobicity  as  measured  by  aqueous 
solubility  and  octanol/water  partition 
coefficient.  Journal  of  Chromatography  238: 
335-346  (1982). 

(3)  Chiou,  C.T.  et  al.  Partition  coefficient 
and  bioaccumulation  of  selected  organic 
chemicals.  Environmental  Science  and 
Technology  11:475-478  (1977). 

(4)  Chiou,  C.T.  and  Schmedding,  D.W., 
Partitioning  of  organic  compounds  in 
octanol/water  systems.  Environmental 
Science  and  Technology  16:4-10  (1982). 

(5)  Chiou,  C.T  et  al..  Partition  equilibria  of 
nonionic  organic  compounds  between  soil, 
organic  matter,  and  water.  Environmental 
Science  and  Technology!? -.227-231  (1983). 

(6)  DeVoe,  H.  et  al.  "Generator  Columns 
and  High  Pressure  Liquid  Chromatography 
for  Determining  Aqueous  Solubilities  and 
Octanol-Water  Partition  Coefficients  of 
Hydrophobic  Substances,"  Journal  of 
Research  of  the  National  Bureau  of 
Standards,  86:361-366  (1981). 

(7)  Fujita.  T.  et  al.  "A  New  Substituent 
Constant,  Derived  from  Partition 
Coefficients."  Journal  of  the  American 
Chemical  Society,  86:5175  (1964). 


(8)  Hansch,  C.  and  Leo,  A.  1985 
MEDC^HEM  Project,  version  26.  Pomona 
College,  Claremont,  CA.  USA. 

(9)  Hansch,  C.  and  Leo,  A.  Medchem 
Software  Manual.  CLOGP3  Users  Guide. 
Release  3.32.  December  1984.  Medicinal 
Chemistry  Project,  Pomona  College, 
Claremont,  CA. 

(10)  Hawker.  D.W.  and  Connell,  D.W. 
Octanol-water  partition  coefficients  of 
polychlorinated  biphenyl  congeners. 
Environmental  Science  and  Technology 
22:382-387  (1988). 

(11)  May,  W.E.  et  al.  "Determination  of  the 
aqueous  solubility  of  polynuclear  aromatic 
hydrocarbons  by  a  coupled  column  liquid 
chromatographic  technique,"  Analytical 
Chemistry,  50:175-179  (1978). 

(12)  May,  W.E.  et  al.  "Determination  of  the 
Solubility  Behavior  of  Some  Polycyclic 
Aromatic  Hydrocarbons  in  Water," 
Analytical  Chemistry  50:997-1000  (1978). 

(13)  Miller,  M.M.  et  al.  Aqueous 
solubilities,  octanol/water  partition 
coefficients  and  entropies  of  melting  of 
chlorinated  benzenes  and  biphenyls.  Journal 
of  Chemical  and  Engineering  Data  29:184- 
190  (1984). 

(14)  Neely,  W.B.  et  al.  Partition  Coefficient 
to  Measure  Bioconcentration  Potential  of 
Organic  Chemicals  in  Fish,  Environmental 
Science  Technology.  8:113-115  (1974). 

(15)  Rappaport,  R.A.  and  Eisenrich,  S.J. 
Chromatographic  determination  of  octanol- 
water  partition  coefficients  (Kow's)  for  58 
polychlorinated  biphenyl  congeners. 
Environmental  Science  and  Technology 
18:163-170  (1984). 

(16)  Tewari,  Y.B.  et  al.  Aqueous  solubility 
and  octanol/water  partition  coefficients  of 
organic  compounds  at  25  °C.  Journal  of 
Chemical  and  Engineering  Data  27:451-454 
(1982). 

(17)  Tulp,  M.T.M.  and  Hutzinger,  O.  Some 
thoughts  on  aqueous  solubilities  and 
partition  coefficients  of  PCB,  and  the 
mathematical  correlation  between 
bioaccumulation  and  physio-chemical 
properties.  Chemosphere  10:849-860  (1978). 

(18)  Veith,  G.D.  et  al.  A  rapid  method  for 
estimating  logio  P  for  organic  chemicals, 
Water  Research  13:43-47  (1979). 

(19)  Wasik,  S.P.  et  al.  Octanol/water 
partition  coefficient  and  aqueous  solubilities ' 
of  organic  compounds.  Report  NBSIR  81- 
2406  (1981).  National  Bureau  of  Standards, 
U.S.  Department  of  Commerce,  Washington, 
DC. 

(20)  Woodbum,  K.B.  Measurement  and 
application  of  the  octanol/water  partition 
coefficients  for  selected  polychlorinated 
biphenyls.  Master's  Thesis  (1982),  University 
of  Wisconsin  at  Madison.  Madison,  WL 

(21)  Woodbum,  K.B.  et  al.  Generator 
column  determination  of  octanol/water 
partition  coefficients  for  selected 
polychlorinated  biphenyl  congeners. 
Environmental  Science  and  Technology 
18:457-459  (1984). 


(22)  ASTM  D  1193-91  (Approved  Sep  15, 
1991),  "Standard  Specification  for  Reagent 
Water."  American  Society  for  Testing  and 
Materials  (ASTM),  1916  Race  St., 
Philadelphia,  PA  19103. 

§799.6784    TSCA  water  solubility:  Column 
elution  method;  shake  flask  method. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  the  testing 
requirements  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Pollution  Prevention, 
Pesticides  and  Toxics  (OPPTS) 
harmonized  test  guideline  830.7840 
(March  1998,  revised  final  guideline). 
This  source  is  available  at  the  address 
in  paragraph  (f)  of  this  section. 

(b)  Introductory  information — (1) 
Prerequisites.  Suitable  analytical 
method,  structural  formula,  vapor 
pressure  curve,  dissociation  constant, 
and  hydrolysis  independence  of  pH 
(preliminary  test). 

(2)  Coefficient  of  variation.  The 
coefficient  of  variation  on  the  mean 
values  reported  by  the  participants  of 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
Laboratory  Intercomparison  Testing, 
Part  1, 1979,  appeared  to  be  dependent 
on  the  chemicals  tested  and  the  test 
temperatiues;  it  ranges  from  0.05  to  0.34 
for  the  coliunn  elution  method,  and 
firom  0.03  to  1.12  for  the  flask  method. 

(3)  Qualifying  statements,  (i)  The 
method  is  not  applicable  to  volatile 
substances.  Care  should  be  taken  that 
the  substances  examined  are  as  piue  as 
possible  and  stable  in  water.  It  must  be 
ascertained  that  the  identity  of  the 
substance  is  not  changed  diu:ing  the 
procedure. 

(ii)  The  column  elution  method  is  not 
suitable  for  volatile  substances.  The 
carrier  material  used  here  may  not  yet 
be  optimal.  This  method  is  intended  for 
material  with  solubilities  below 
approximately  10-^  gram/Liter  (g/L). 

(iii)  The  flask  method  is  intended  for 
materials  with  solubility  above  10  ^  g/L. 
It  is  not  applicable  to  volatile 
substances;  this  method  may  pose 
difficulties  in  the  case  of  surface-active 
materials. 

(c)  Method — (1)  Introduction, 
purpose,  scope,  relevance,  application, 
and  limits  of  test,  (i)  A  solution  is  a 
homogeneous  mixture  of  different 
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substances  in  a  solvent.  The  particle 
sizes  of  the  dispersed  substances  are  of 
the  same  magnitude  as  molecules  and 
ions;  therefore,  the  smallest  volumes 
which  can  be  obtained  from  a  solution 
are  always  of  uniform  composition. 

(ii)  Solubility  in  water  is  a  significant 
parameter  because: 

(A)  The  spatial  and  temporal 
movement  (mobility)  of  a  substance  is 
largely  determined  by  its  solubility  in 
water. 

(B)  Water  soluble  substances  gain 
ready  access  to  humans  and  other  living 
organisms. 

(C)  The  knowledge  of  the  solubility  in 
water  is  a  prerequisite  for  testing 
biological  degradation  and 
bioaccumulation  in  water  and  for  other 


tests. 


(iii)  No  single  method  is  available  to 
cover  the  whole  range  of  solubilities  in 
water,  from  relatively  soluble  to  very 
low-soluble  chemicads.  A  general  test 
guideline  for  the  determination  of  the 
solubility  in  water  must  include 
methods  which  cover  the  whole  range  of 
water  soluble  substances.  Therefore,  this 
section  includes  two  methods: 

(A)  One  which  applies  to  substances 
with  low  solubilities  (<10-2  g/L), 
referred  to  as  the  "column  elution 
method." 

(B)  The  other  which  applies  to 
substances  with  higher  solubilities 
(<10-2  g/L),  referred  to  as  the  "flask 
method." 

(2)  Definition.  The  solubility  in  water 
of  a  substance  is  specified  by  the 
satiiration  mass  concentration  of  the 


substance  in  water  and  is  a  function  of 
temperatiire.  The  solubility  in  water  is 
specified  in  imits  of  weight  per  volume 
of  solution.  The  Sl-imit  is  killogram/ 
meter  (kg/m)^;  g/L  may  also  be  used. 

(3)  Reference  substances.  The 
reference  substances  need  not  be 
employed  in  all  cases  when 
investigating  a  new  substance.  They  are 
provided  primarily  so  that  calibration  of 
the  method  may  be  performed  from  time 
to  time  and  to  offer  the  chance  to 
compare  the  results  when  another 
method  is  applied.  The  values  presented 
in  table  1  of  this  section  are  not 
necessarily  representative  of  the  results 
which  can  be  obtained  with  this  test 
method  as  they  have  been  derived  from 
an  earlier  version  of  the  test  method. 


Table  1 . — Data  for  Reference  Substances 


Method 


T,  "C 


Mean  (milligram 
(rngVL) 


Range  (mg/L) 


No.  of 
labs 


Fluoranthene 

Elution  method  

Hexachlorotyenzene 

Elution  method  

y-Hexachlorocyclohexane 

Elution  method  

2,4-DichloropherK)xyacetic  add 
Flask  method 

Mercury(ll)  chloride: 

Flask  method 

4-Nitrophenol: 

Flask  method 


15 
25 

15 
25 

15 
25 

15 
25 

15 
25 

15 
25 


0.275 
0.373 

9.21  X  10-3 
9.96  X  10-3 

6.50 
9.20 

0.633 
0.812 

53.0 
66.4 

9.95 
14.8 


0.104  to  0.920 
0.198  to  1.050 

2.06  xlO-Mo  2.16x10^2 
1.19  X  10-' to  2.31  x^0■^^ 

4.43  to  10.5 
6.64  to  14.5 

0.380  to  0.764 
0.655  to  0.927 

47.7  to  56.5 
58.3  to  70.4 

8.88  to  10.9 

13.8  to  15.9 


6 

7 

6 

7 

6 

7 

5 
5 

4 
4 

6 
6 


(4)  Principle  of  the  test  methods.  The 
approximate  amoimt  of  the  sample  and 
the  time  necessary  to  achieve  the 
satiuation  mass  concentration  should  be 
determined  in  a  simple  preliminary  test. 


(i)  Column  elution  method.  This 
method  is  based  on  the  elution  of  a  test 
substance  with  water  from  a 
microcolumn  which  is  charged  with  an 
inert  carrier  material  such  as  glass 
beads,  silica  gel,  or  sand,  and  an  excess 
of  test  substance.  The  water  solubility  is 


determined  when  the  mass 
concentration  of  the  eluate  is  constant. 
This  is  shown  by  a  concentration 
plateau  as  a  function  of  time  in  the 
following  figure  1: 
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Figure  1. — Concentration  versus  Time  of  Substance  in  the  Eluate 


Saturation  Concentration 


(ii)  Flask  method.  In  this  method,  the 
substance  (solids  must  be  pulverized)  is 
dissolved  in  water  at  a  temperature 
somewhat  above  the  test  temperature. 
When  satiuation  is  achieved,  the 
mixture  is  cooled  and  kept  at  the  test 
temperatiure,  stirring  as  long  as 
necessary  to  reach  equilibrium.  Such  a 
procedure  is  described  in  the  reference 
listed  in  paragraph  (f)(2)  of  this  section. 
Subsequently,  the  mass  concentration  of 
the  substance  in  the  aqueous  solution, 
which  must  not  contain  any 


Time  (Eluate  Fractions) 


undissolved  particles,  is  determined  by 
a  suitable  analytical  method. 

(5)  Quality  criteria — (i)  Repeatability. 
For  the  coliunn  elution  method  <30%  is 
acceptable;  for  the  flask  method  <15% 
should  be  observed. 

(ii)  Sensitivity.  This  depends  upon  the 
method  of  analysis,  but  mass 
concentration  determinations  down  to 
at  least  10-*  g/L  can  be  determined. 

(iii)  Specificity.  These  methods 
should  only  be  applied  to: 

(A)  Pure  substance. 

(B)  Substances  that  are  stable  in 
water. 


(C)  Slightly  soluble  substances,  i.e. 
<10-2  g/L  for  the  column  elution 
method. 

(D)  Organic  substances  for  the  column 
elution  method. 

(iv)  Possibility  of  standardization. 
These  methods  can  be  standardized. 

(d)  Description  of  the  test 
procedures — (1)  Preparations — (i) 
Apparatus — (A)  Column  elution 
method.  [1)  The  schematic  arrangement 
of  the  system  is  presented  in  the 
following  figure  2 : 

Figure  2. — Schematic  Test  Arrangement 


Atmosphortc 
EquUlbnrtion 


Ftocyding 
Pump 


Tharmottatic 
ControlM 
Circulating 
Pump 


Tw6-Way-Valve 
for  Sampling 


(2)  Although  any  size  is  acceptable, 
provided  it  meets  the  criteria  for 
reproducibility  and  sensitivity.  The 
column  should  provide  for  a  head  space 
of  at  least  five  bed-volumes  of  water  and 


a  minimum  of  five  samples. 
Alternatively,  the  size  can  be  reduced  if 
make-up  solvent  is  employed  to  replace 
the  initial  five  bed-volxmaes  removed 
with  impurities.  A  suitable 


microcolumn  is  shown  in  the  following 
figure  3: 
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Figure  3. — Microcolunm  (all  dimensions  in  millimeters) 
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(3)  The  column  should  be  connected 
to  a  recycling  pump  capable  of 
controlling  flows  of  approximately  25 
mL/hours  (h).  The  pump  is  connected 
with  polytetrafluoroethylene  and/or 
glass  connections.  The  column  and 
pump,  when  assembled,  should  have 
provision  for  sampling  the  effluent  and 
equilibrating  the  head  space  at 
atmospheric  pressure.  The  coliunn 
material  is  supported  with  a  small  (5 
millimeter  (mm))  plug  of  glass  wool, 
which  must  also  serve  to  filter  particles. 

(B)  Flask  method.  For  the  flask 
method,  the  following  material  is 
needed: 

(i)  Normal  laboratory  glassware  and 
instrumentation. 

(2)  A  device  suitable  for  the  agitation 
of  solutions  under  controlled  constant 
temperatures. 


(3)  A  centrifuge  (preferably 
thermostatted),  if  required  with 
emulsions. 

(4)  Equipment  for  analytical 
determinations. 

(2)  Reagents.  The  substance  to  be 
tested  should  be  as  pure  as  possible, 
peirticularly  in  the  flask  method  where 
piuification  is  not  provided.  The  carrier 
material  for  the  column  elution  method 
should  be  inert.  Possible  materials 
which  can  be  employed  are  glass  beads 
and  silica.  A  suitable  volatile  solvent  of 
analytical  reaction  quality  should  be 
used  to  apply  the  test  substance  to  the 
carrier  material.  Double  distilled  water 
ft-om  glass  or  quartz  apparatus  should  be 
employed  as  the  eluent  or  solvent. 
Water  directly  fi-om  an  ion  exchanger 
must  not  be  used. 

(3)  Test  conditions.  The  test  is 
preferably  run  at  20 ±0.5  °C  (293  °K).  If 

Table  2.— Determination  of  Solubility 


temperatiu-e  dependence  is  suspected  in 
the  solubility  (<  3%/°C),  two  other 
temperatm-es  should  also  be  used — ^both 
differing  from  each  other  and  the 
initially  chosen  temperature  by  10  °C.  In 
this  case  the  temperatxu*  control  should 
be  ±0.1  °C.  One  of  these  additional 
temperatures  should  be  below  the  initial 
temperature.  The  chosen  temperature(s) 
should  be  kept  constant  in  all  parts  of 
the  equipment  (including  the  leveling 
vessel). 

(4)  Performance  of  the  tests — (i) 
Preliminary  test.  (A)  To  approximately 
0.1  g  of  the  sample  (solid  substances 
must  be  pulverized)  in  a  glass-stoppered 
10  milliliter  (mL)  graduated  cylinder, 
increasing  volumes  of  distilled  water  at 
room  temperature  are  added  according 
to  the  steps  shown  in  Table  2  of  this 
section: 


Solubility  data 

step  1 

step  2 

step  3 

Step  4 

step  5 

step  6 

step  7 

Total  volume  H^O  added  (mL) 

0.1 
<1,000 

0.5 
200 

1 
100 

2 

50 

10 
10 

100 
1 

5100 

Approximate  solubility  (g/L)  

<1 

78764 
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(B)  After  each  addition  of  water  to 
give  the  indicated  total  volume,  the 
mixtiire  is  shaken  vigorously  for  10  min 
and  is  visually  checked  for  any 
undissolved  parts  of  the  sample.  If,  after 
a  total  of  10  mL  of  water  has  been  added 
(step  5),  the  sample  or  parts  of  it  remain 
undissolved,  the  contents  of  the 
measuring  cylinder  is  transferred  to  a 
100  mL  measuring  cylinder  which  is 
then  filled  up  with  water  to  100  mL 
(step  6)  and  shaken.  At  lower 
solubilities  the  time  required  to  dissolve 
a  substance  can  be  considerably  long  (24 
h  should  be  allowed).  The  approximate 
solubility  is  given  in  the  table  imder 
that  volume  of  added  water  in  which 
complete  dissolution  of  the  sample 
occurs.  If  the  substance  is  still 
apparently  insoluble,  further  dilution 
should  be  xmdertaken  to  ascertain 
whether  the  column  elution  or  flask 
solubility  method  should  be  used. 

(ii)  Column  elution — (A)  Apparatus. 
(1)  The  equipment  is  arranged  as  shown 
in  figures  2  and  3  in  paragraphs 
(d)(l)(i)(A)(I}  and  (d}(l)(i)(A)(2)  of  this 
section.  Approximately  600  milligrams 
(mg)  of  carrier  material  is  weighed  and 
transferred  to  a  50  mL  round-bottom 
flask.  A  suitable,  weighed  amount  of  test 
substance  is  dissolved  in  the  chosen 
solvent,  and  an  appropriate  amount  of 
the  test  substance  solution  is  added  to 
the  carrier  material.  The  solvent  must  be 
completely  evaporated,  e.g.  in  a  rotary 
evaporator;  otherwise  water  saturation 
of  the  carrier  is  not  achieved  due  to 
partition  effects  on  the  surface  of  the 
carrier. 

[2]  The  loading  of  carrier  material 
may  cause  problems  (erroneous  results) 
if  the  test  substance  is  deposited  as  an 
oil  or  a  different  crystal  phase.  The 
problem  should  be  examined 
experimentally. 

(3)  The  loaded  carrier  material  is 
allowed  to  soak  for  about  2  h  in 
approximately  5  mL  of  water,  and  then 
the  suspension  is  added  to  the 
microcoliunn.  Alternatively,  dry  loaded 
carrier  material  may  be  poured  in  the 
microcolumn,  which  has  been  filled 
with  water  and  then  equilibrated  for 
approximately  2  h. 

(B)  Test  procedure.  The  elution  of  the 
substance  from  the  carrier  material  can 


be  carried  out  in  two  different  ways: 
Leveling  vessel  or  circulating  pump. 
The  two  principles  should  be  used 
alternatively. 

(1)  Leveling  vessel,  see  figure  3  in 
paragraph  (d)(l)(i)(A)(2)  and  figm^  4  in 
paragraph  (d)(4)(iii)  of  this  section. 

(i)  The  coimection  to  the  leveling 
vessel  is  made  by  using  a  ground  glass 
joint  which  is  connected  by  teflon 
tubing.  It  is  reconunended  that  a  fiow 
rate  of  approximately  25  mL/h  be  used. 
Successive  eluate  fractions  should  be 
collected  and  analyzed  by  the  chosen 
method. 

{if)  Fractions  from  the  middle  eluate 
range  where  the  concentrations  are 
constant  (±  30%)  in  at  least  five 
consecutive  fractions  are  used  to 
determine  the  solubility  in  water. 

(jji)  A  second  run  is  to  be  performed 
at  half  the  flow  rate  of  the  first.  If  the 
results  of  the  two  runs  are  in  agreement, 
the  test  is  satisfactory;  if  there  is  a 
higher  apparent  solubility  with  the 
lower  flow  rate,  then  the  halving  of  the 
flow  rate  must  continue  xmtil  two 
successive  runs  give  the  same  solubility. 

{2)  Circxilating  pump,  see  figures  2 
and  3  in  paragraphs  (d)(l)(i)(A)(l)  and 
(d)(l)(i)(A)(2)  of  this  section. 

(i)  With  this  apparatus,  the 
microcolumn  must  be  modified.  A 
stopcock  with  2-way  action  must  be 
used,  see  figure  3  in  paragraph 
(d)(l)(i)(A)(2)  of  this  section).  The 
circulating  pump  can  be,  e.g.  a 
peristaltic  pump  (be  careful  that  no 
contamination  and/or  adsorption  occurs 
with  the  tube  material)  or  a  membrane 
pump. 

(ii)  The  flow  through  the  column  is 
started.  It  is  reconunended  that  a  flow 
rate  of  approximately  25  mL/h  be  used 
(approximately  10  bed  voliunes  per  h 
for  the  described  column).  The  first  five- 
bed  volumes  (minimum)  are  discarded 
to  remove  water  soluble  impurities. 

(Hi)  Following  this,  the  recycling 
pump  is  connected  and  the  apparatus 
allowed  to  nm  until  equilibration  is 
established,  as  defined  by  five 
successive  samples  whose 
concentrations  do  not  differ  by  more 
than  30%  in  a  random  fashion  (see 
paragraph  (f)(2)  of  this  section).  These 


samples  should  be  separated  from  each 
other  by  time  intervals  corresponding  to 
the  passage  of  at  least  10  bed-volimies 
of  the  eluent. 

[3]  In  both  cases  (using  a  circulation 
pump  or  a  leveling  vessel)  the  fractions 
should  be  checked  for  the  presence  of 
colloidal  matter  by  examination  for  the 
Tyndall  effect  (light  scattering). 
Presence  of  such  particles  invalidates 
the  results,  and  the  test  should  be 
repeated  with  improvements  in  the 
filtering  action  of  the  column.  The  pH 
of  each  sample  should  be  recorded.  A 
second  run  should  be  performed  at  the 
same  temperatxu-e. 

(iii)  Flask  method:  Test  procedure. 
The  quantity  of  material  necessary  to 
saturate  the  desired  volume  of  water  is 
estimated  from  the  preliminary  test.  The 
volume  of  water  required  will  depend 
on  the  analytical  method  and  the 
solubility  range.  About  five  times  the 
quantity  of  material  determined  in 
paragraph  (d)(4)(i)(A)  of  this  section  is 
weighed  into  each  of  three  glass  vessels 
fitted  vdth  glass  stoppers  (e.g.  centrifuge 
tubes,  flasks).  The  chosen  volume  of 
water  is  added  to  each  vessel,  and  the 
vessels  are  tightly  stoppered.  The  closed 
vessels  are  then  agitated  at  30  °C.  (A 
shaking  or  stirring  device  capable  of 
operating  at  constant  temperature 
should  be  used,  e.g.  magnetic  stirring  in 
a  thermostatically  controlled  water 
bath.)  After  1  day,  one  of  the  vessels  is 
removed  and  re-equilibrated  for  24  h  at 
the  test  temperatiire  with  occasional 
shaking.  The  contents  of  the  vessel  are 
then  centrifuged  at  the  test  temperature, 
and  the  concentration  of  compound  in 
the  clear  aqueous  phase  is  determined 
by  a  suitable  analytical  method.  The 
other  two  flasks  are  treated  similarly 
after  initial  equilibration  at  30  °C  for  2 
and  3  days,  respectively.  If  the 
concentration  results  from  at  least  the 
last  two  vessels  agree  with  the  required 
reproducibility,  the  test  is  satisfactory. 
The  whole  test  should  be  repeated, 
using  longer  equilibration  times  if  the 
results  from  vessels  one,  two,  and  three 
show  a  tendency  to  increasing  values. 
The  arrangement  of  the  apparatus  is 
shown  in  the  following  figiu-e  4: 


Figure  4.— Test  Arrangement  for  the  Determination  of  Solubility  in  Watfsr  of  Slightly  Soluble,  Low  Volatility  Organic 

Substances 


1  =  Leveling  vessel  (e.g.  2.5  L  chemical 
flask) 

2  =  Colunui  (see  figure  3  in  paragraph 
(d)(l)(i)(A)(2)  of  this  section) 

3  =  Fraction  accumulator 

4  =  Thermostat 

5  =  Teflon  tubing 

6  =  Glass  stopper 

7  =  Water  line  (between  thermostat  and 
coliunn,  inner  diameter:  approximately 

8  mm) 

(iv)  Analysis.  A  substance-specific 
analytical  method  is  required  for  these 
determinations,  since  small  amounts  of 
soluble  impiu-ities  can  cause  large  errors 
in  the  measured  solubility.  Examples  of 
such  methods  are  gas  or  liquid 
chromatography,  titration  methods, 
photometric  methods,  and 
polarographic  methods. 

(e)  Data  and  reporting — (1)  Column 
elution  method— (i)  Treatment  of 
results.  The  mean  value  from  at  least 
five  consecutive  samples  taken  from  the 
satiu-ation  plateau  (figure  1  in  paragraph 
(c)(4)(i)  of  this  section)  should  be 
determined  for  each  run,  as  should  the 
standard  deviation.  A  comparison 
should  be  made  between  the  two  means 
to  ensure  that  they  agree  with  a 
repeatability  of  less  than  30%. 

(ii)  Test  report.  The  report  should 
contain  an  indication  of  the  results  of 
the  preliminary  test  plus  the  following 
information: 

.(A)  The  individual  concentrations, 
flow  rates  and  pHs  of  each  samples. 

(B)  The  means  and  standard 
deviations  from  at  least  five  samples 
from  the  saturation  plateau  of  each  run. 


(C)  The  average  of  the  two  successive, 
acceptable  runs. 

(D)  The  temperature  of  the  runs. 

(E)  The  method  of  analysis  employed. 

(F)  The  natuire  of  the  carrier  material 
employed. 

(G)  Loading  of  carrier  material. 
(H)  Solvent  used. 

(1)  Statement  that  the  identity  of  the 
substance  in  the  saturated  solution  has 
been  proved. 

(2)  Flask  method— ii)  Treatment  of 
results.  The  individual  results  should  be 
given  for  each  of  the  three  flasks  and 
those  results  deemed  to  be  constant 
(repeatability  <15%)  should  be  averaged 
and  given  in  units  of  mass  per  volume 
of  solution.  This  may  require  the 
conversion  of  mass  imits  to  volume 
units,  using  the  density  when  the 
solubility  is  very  high  (100  g/L). 

(ii)  Test  report.  The  report  should 
include  the  following  information: 

(A)  The  individual  analytical 
determinations  and  the  average  where 
more  than  one  value  was  determined  for 
each  flask. 

(B)  The  average  of  the  value  for  the 
different  flasks  which  were  in 
agreement. 

(C)  The  test  temperatiu-e. 

(D)  The  analytical  method  employed, 
(f)  References.  For  additional 

information  on  this  test  guideline,  the 
following  references  should  be 
consulted.  These  references  are 
available  from  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St..  SW., 


Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

(1)  Veith,  G.D.  and  V.M.  Comstock. 
Apparatus  for  continuously  saturating  water 
witii  hydrophobic  organic  chemicals.  Journal 
of  the  Fishing  Research  Board  of  Canada 
32:1849-1851  (1975). 

(2)  Organization  for  Economic  Cooperation 
and  Development,  Guidelines  for  The  Testing 
of  Chemicals,  OECD  105,  Water  Solubility 
(Column  Elution  Method — Shake  Flask 
Method),  OECD,  Paris,  France  (1981). 

§  799.6786    TSCA  water  solubiltty: 
Generator  column  method. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  the  testing 
requirements  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Pollution  Prevention, 
Pesticides  and  Toxics  (OPPTS) 
harmonized  test  guideline  830.7860 
(March  1998,  revised  final  guideline). 
The  source  is  available  at  the  address  in 
paragraph  (e)  of  this  section. 

(b)  Iniroduction — (1)  Purpose,  (i)  The 
water  solubility  of  a  chemical  is  defined 
as  the  equilibrium  concentration  of  the 
chemical  in  a  saturated  aqueous 
solution  at  a  given  temperatiu^  and 
pressure.  The  aqueous  phase  solubility 
is  an  important  factor  in  governing  the 
movement,  distribution,  and  rate  of 
degradation  of  chemicals  in  the 
environment.  Substances  that  are 
relatively  water  soluble  are  more  likely 
to  be  widely  distributed  by  the 
hydrologic  cycle  than  those  which  are 
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relatively  insoluble.  Furthermore, 
substances  with  higher  water  solubility 
are  more  likely  to  undergo  microbial  or 
chemical  degradation  in  the 
environment  because  dissolution  makes 
them  "available"  to  interact  and, 
therefore,  react  with  other  chemicals 
and  microorganisms.  Both  the  extent 
and  rate  of  degradation  via  hydrolysis, 
photolysis,  oxidation,  reduction,  and 
biodegradation  depend  on  a  chemical 
being  soluble  in  water  (i.e., 
homogeneous  kinetics). 

(ii)  Water  provides  the  medium  in 
which  many  organisms  live,  and  water 
is  a  major  component  of  the  internal 
environment  of  all  living  organisms 
(except  for  dormant  stages  of  certain  life 
forms).  Even  organisms  which  are 
adapted  to  life  in  a  gaseous  environment 
require  water  for  normal  functioning. 
Water  is  thus  the  medium  through 
which  most  other  chemicals  are 
transported  to  and  into  living  cells.  As 
a  result,  the  extent  to  which  chemicals 
dissolve  in  water  will  be  a  major 
determinant  for  movement  through  the 
envirorunent  and  entry  into  living 
systems. 

(iii)  The  water  solubility  of  a  chemical 
also  has  an  effect  on  its  sorption  into 
and  desorption  from  soils  and 
sediments,  and  on  volatilization  from 
aqueous  media.  The  more  soluble  a 
chemical  substance  is,  the  less  likely  it 
is  to  sorb  to  soils  and  sediments  and  the 
less  likely  it  is  to  volatilize  from  water. 
Finally,  the  design  of  most  chemical 
tests  and  many  ecological  and  health 
tests  requires  precise  knowledge  of  the 
water  solubility  of  the  chemical  to  be 
tested. 

(2)  Definitions.  The  following 
definitions  apply  to  this  section. 

Concentration  (C)  of  a  solution  is  the 
amount  of  solute  in  a  given  amount  of 
solvent  or  solution  and  can  be  expressed 
as  a  weight/weight  or  weight/volume 
relationship.  The  conversion  from  a 
weight  relationship  to  one  of  volume 
incorporates  density  as  a  factor.  For 
dilute  aqueous  solutions,  the  density  of 
the  solvent  is  approximately  equal  to 
the  density  of  the  solution;  thus, 
concentrations  expressed  in  milligrams 
per  liter  (mg/L)  are  approximately  equal 
to  10  3  g/10'  g  or  parts  per  million 
(ppm);  those  expressed  in  micrograms 
per  liter  (^g/L)  are  approximately  equal 
to  10  *"  g/lO^  g  or  parts  per  billion  (ppb). 
In  addition,  concentration  can  be 
expressed  in  terms  of  molarity, 
normality,  molality,  and  mole  fraction. 
For  example,  to  convert  from  weight/ 
volume  to  molarity  molecular  mass  is 
incorporated  as  a  factor. 

Density  is  the  mass  of  a  imit  volume 
of  a  material.  It  is  a  function  of 
temperature,  hence  the  temperatiu-e  at 


which  it  is  measured  should  be 
specified.  For  a  solid,  it  is  the  density 
of  the  impermeable  portion  rather  than 
the  bulk  density.  For  solids  and  liquids, 
suitable  units  of  measurement  are  grams 
per  cubic  centimeter  (g/cm^).  The 
density  of  a  solution  is  the  mass  of  a 
unit  volume  of  the  solution  and  suitable 
units  of  measurement  are  g/cm-*. 

Extractor  column  is  used  to  extract 
the  solute  from  the  saturated  solutions 
produced  by  the  generator  colimin. 
After  extraction  onto  a  chromatographic 
support,  the  solute  is  eluted  with  a 
solvent/water  mixtiu^  and  subsequently 
analyzed  by  high-pressure  liquid 
chromatography  (HPLC),  gas 
chromatography  (GC),  or  any  other 
suitable  analytical  procedure.  A  detailed 
description  of  the  preparation  of  the 
extractor  column  is  given  in  paragraph 
(c)(l)(i)(D)  of  this  section. 

Generator  column  is  used  to  produce 
or  generate  saturated  solutions  of  a 
solute  in  a  solvent.  The  coliunn,  see 
figure  1  in  paragraph  (c)(l)(i){A)  of  this 
section,  is  packed  with  a  solid  support 
coated  with  the  solute,  i.e.,  the  organic 
compound  whose  solubility  is  to  be 
determined.  When  water  (the  solvent)  is 
piunped  through  the  column,  saturated 
solutions  of  the  solute  are  generated. 
Preparation  of  the  generator  column  is 
described  in  paragraph  {c)(l)(i)(A)  of 
this  section. 

Response  factor  (RF)  is  the  solute 
concentration  required  to  give  a  1  unit 
area  chromatographic  peak  or  1  unit 
output  from  the  HPLC  recording 
integrator  at  a  particular  recorder 
attenuation.  The  factor  is  required  to 
convert  from  imits  of  area  to  units  of 
concentration.  The  determination  of  the 
RF  is  given  in  paragraph  (c)(3)(ii)(B)(2) 
of  this  section. 

Sample  loop  is  a  Vie  inch  (in)  outer 
diameter  (O.D.)  (1.6  millimeter  (mm)) 
stainless  steel  tube  with  an  internal 
volume  between  20  and  50  nL.  The  loop 
is  attached  to  the  sample  injection  valve 
of  the  HPIC  and  is  used  to  inject 
standard  solutions  into  the  mobile 
phase  of  the  HPLC  when  determining 
the  RF  for  the  recording  integrator.  The 
exact  volume  of  the  loop  must  be 
determined  as  described  in  paragraph 
(c)(3)(ii)(B)(i)  of  this  section  when  the 
HPLC  method  is  used. 

Saturated  solution  is  a  solution  in 
which  the  dissolved  solute  is  in 
equilibrium  with  an  excess  of 
undissolved  solute;  or  a  solution  in 
equilibrium  such  that  at  a  fixed 
temperature  and  pressure,  the 
concentration  of  the  solute  in  the 
solution  is  at  its  maximum  value  and 
will  not  change  even  in  the  presence  of 
an  excess  of  solute. 


Solution  is  a  homogeneous  mixtiue  of 
two  or  more  substances  constituting  a 
single  phase. 

(3)  Princifile  of  the  test  method.  (1) 
This  test  method  is  based  on  the 
dynamic  coupled  column  liquid 
chromatographic  (DCCLC)  technique  for 
determining  the  aqueous  solubility  of 
organic  compounds  that  was  initially 
developed  by  May  et  al.  (as  described  in 
the  references  listed  in  paragraphs  (e)(5) 
and  {e)(6)  of  this  section),  modified  by 
DeVoe  et  al.  (as  described  in  the 
reference  listed  in  paragraph  (e)(1)  of 
this  section),  and  finalized  by  Wasik  et 
al.  (as  described  in  the  reference  listed 
in  paragraph  (e)(ll)  of  this  section).  The 
DCCLC  technique  utilizes  a  generator 
column,  extractor  column  and  HPLC 
coupled  or  interconnected  to  provide  a 
continuous  closed  flow  system. 
Saturated  aqueous  solutions  of  the  test 
compound  are  produced  by  pumping 
water  through  the  generator  column  that 
is  packed  with  a  solid  support  coated 
with  the  compound.  The  compound  is 
extracted  from  the  satiirated  solution 
onto  an  extractor  colunui,  then  eluted 
from  the  extractor  column  with  a 
solvent/water  mixture  and  subsequently 
analyzed  by  HPLC  using  a  variable 
wavelength  ultraviolet  (UV)  detector 
operating  at  a  suitable  wavelength. 
Chromatogram  peaks  are  recorded  and 
integrated  using  a  recording  integrator. 
The  concentration  of  the  compound  in 
the  effluent  from  the  generator  column, 
i.e.,  the  water  solubility  of  the 
compound,  is  determined  from  the  mass 
of  the  compoimd  (solute)  extracted  from 
a  measured  volume  of  water  (solvent). 

(ii)  Since  the  HPLC  method  is  only 
applicable  to  compounds  that  absorb  in 
the  UV,  an  alternate  GC  method,  or  any 
other  reliable  procediu-e  (which  must  be 
approved  by  (DPPTS),  can  be  used  for 
those  compounds  that  do  not  absorb  in 
the  UV.  In  the  GC  method  the  saturated 
solutions  produced  in  the  generator 
colimm  are  extracted  using  an 
appropriate  organic  solvent  that  is 
subsequently  injected  into  the  GC,  or 
any  other  suitable  analytical  device,  for 
analysis  of  the  test  compound. 

(4)  Reference  chemicals.  Table  1  of 
this  section  lists  the  water  solubilities  at 
25  °C  for  a  nmnber  of  reference 
chemicals  as  obtained  from  the 
scientific  literatiu-e.  The  data  from 
Wasik  et  al.  (as  described  in  the 
reference  listed  in  paragraph  {e)(ll)  of 
this  section),  Miller  et  al.  and  Tewari  et 
al.  (as  described  in  the  references  listed 
in  paragraphs  (e)(7)  and  (e)(10)  of  this 
section,  respectively)  were  obtained 
from  the  generator  column  method.  The 
water  solubilities  data  were  also 
obtained  from  Mackay  et  al.  and 
Yalkowski  et  al.  (as  described  in  the 


references  listed  in  paragraphs  (e)(4) 
and  (e)(12)  of  this  section,  respectively) 
and  other  scientists  by  the  conventional 
shake  flask  method.  These  data  have 
been  provided  primarily  so  that  the 
generator  column  method  can  be 
calibrated  from  time  to  time  and  to 


allow  the  chemical  testing  laboratory  an 
opportunity  to  compare  its  results  with 
those  listed  in  table  1  of  this  section. 
The  water  solubility  values  at  25  °C 
reported  by  Yalkowski  et  al.  are  their 
preferred  values  and,  in  general, 
represent  the  best  available  water 


solubility  data  at  25  °C.  The  testing 
laboratory  has  the  option  of  choosing  its 
own  reference  chemicals,  but  references 
must  be  given  to  establish  the  validity 
of  the  measured  values  of  the  water 
solubility. 


Table  1  .—Water  Solubilities  at  25  °C  of  Some  Reference  Chemicals 


Reference  chemical 


2-Heptanone  

1  -Chlorobutane  

Ethylbenzene  

1 ,2,3-Trimethylt)enzene  

Biphenyl  „.. 

Phenanthrene  

2,4,6-Trichlorobiphenyi  

2,3,4,5-Tetrachlorobipheny)  .... 

Hexachlorobenzene  

2,3,4,5,6-Pentachlorobiphenyl 


Water  solubility  (ppm  at  25  °C) 


Wasik  (generator 
column  method) 


24080 

2873 

2187 

265.5 

3  106.71 

"1.002 

3  100.226 

3  1O0.0209 

3  1O0.00548 


Yalkowskii  s 


4300 

872  9 

208 

75.2 

7.48 

1.212 

0.225 

0.01396 

0.004669 

0.004016 


Ottier  literature 
references 


54330 
^666 
'■162 
^48.2 
86.62 

80.119 
80.0192 
90.00996 
80.0068 


1  Preferred  water  solubility  at  25  "C  by  Yalkowski  et  al.  (1990)  in  paragraph  (e)(12)  of  this  section  based  on  a  critical  review  of  all  the  experi- 
mental water  solubility  data  published. 
2 Tewari  et  al.  (1982)  in  paragraph  (e)(10)  of  this  section. 
3Leifer  et  al.  (1983)  in  paragraph  (e)(3)  of  this  section. 

"May,  Wasik,  and  Freeman  (1978,  1978a)  in  paragraphs  (e)(5)  and  (6)  of  this  section. 
5  Yalkowski  et  al.  (1990)  in  paragraph  (e)(12)  of  this  section, 
^ansch  et  al.  (1968)  in  paragraph  (e)(2)  of  this  section. 
'Sutton  and  Calder  (1975)  in  paragraph  (e)(9)  of  this  section. 

8  Mackay  et  al.  (1980)  in  paragraph  (e)(4)  of  this  section. 

9  The  elution  chromatographic  method  from  Organization  for  Economk:  Cooperation  and  Development  (OECD)  (1981)  in  paragraph  (e)(8)  of 
this  section. 

lOMiller  et  al.  (1984)  in  paragraph  (e)(7)  of  this  section. 


(5)  Applicability  and  specificity,  (i) 
Procedures  are  described  in  this  section 
to  determine  the  water  solubility  for 
liquid  or  solid  compounds.  The  water 
solubility  can  be  determined  in  very 
pure  water,  buffer  solution  for 
compounds  that  reversibly  ionize  or 
protonate,  or  in  artificial  seawater  as  a 
function  of  temperature  (i.e.,  in  the 
range  of  temperatures  of  environmental 
concern).  This  section  is  not  applicable 
to  the  water  solubility  of  gases. 

(ii)  This  section  is  designed  to 
determine  the  water  solubility  of  a  solid 
or  liquid  test  chemical  in  the  range  of 
1  ppb  to  5,000  ppm.  For  chemicals 
whose  solubility  is  below  1  ppb,  the 
water  solubility  should  be  characterized 
as  "less  than  1  ppb"  with  no  further 
quantification.  For  solubilities  greater 
than  5,000  ppm,  the  shake  flask  method 
should  be  used,  see  paragraph  (e)(15)  of 
this  section. 

(c)  Test  procedure — (1)  Test 
conditions — (i)  Special  laboratory 
equipment — (A)  Generator  column.  (I) 
Either  of  two  different  designs  shall  be 
used  depending  on  whether  the  eluted 
aqueous  phase  is  analyzed  by  HPLC  in 
paragraph  (c)(3)(ii)  of  this  section  or  by 
solvent  extraction  followed  by  GC  (or 
any  other  reliable  quantitative)  analysis 
of  solvent  extract  in  paragraph  (c)(3)(iv) 


of  this  section.  The  design  of  the 
generator  column  is  shown  in  the 
following  figure  1: 

Figure  1 — Generator  Column 


MUT 


which  in  turn  is  connected  to  another 
section  of  6  mm  (V*  in)  O.D.  pyrex 
tubing.  Connections  to  the  inlet  teflon 
tubing  (Va  in  O.D.)  and  to  the  outlet 
stainless  steel  tubing  (Vie  in  O.D.)  shall 
be  made  by  means  of  stainless  steel 
fittings  with  teflon  ferrules.  The  colimm 
is  enclosed  in  a  water  jacket  for 
temperature  control  as  shown  in  the 
following  figiu-e  2: 


OUTLET 

(2)  The  column  consists  of  a  6  mm  ( V4 
in)  O.D.  pyrex  tube  joined  to  a  short 
enlarged  section  of  9  mm  pyrex  tubing 
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Figure  2 — Setup  Showing  Generator 
Column  Enclosed  in  a  Water  Jacket  and 
Overall  Arrangement  of  the  Apparatus 
Used  in  the  GC  Method 
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(B)  Constant  temperature  bath  with 
circulation  piunp-bath  and  capable  of 
controlling  temperature  to  ±  0.05  °C,  see 
paragraph  (c)(3)  of  this  section. 

(C)  HPLC  equipped  with  a  variable 
wavelenth  UV  absorption  detector 
operating  at  a  suitable  wavelength  and 
a  recording  integrator  in  paragraph 
(c)(3)(ii)  of  this  section. 

(D)  Extractor  column — 6.6  x  0.6  cm 
stainless  steel  tube  with  end  fittings 
containing  5  ^m  frits  filled  with  a 
superficially  porous  phase  packing 
(Bondapack  C'*/Corasil:  Waters 
Associates)  in  paragraph  (c)(3)(ii)  of  this 
section. 

(E)  Two  6-port  high-pressiu'e  rotary 
switching  valves  in  paragraph  (c)(3)(ii) 
of  this  section. 

(F)  Collection  vessel — 8  x  Va  in 
section  of  pyrex  tubing  with  a  flat 
bottom  connected  to  a  short  section  of 
Vs  in  O.D.  borosilicate  glass  tubing  in 
figure  2  in  paragraph  (c)(l)(i)(A)(2)  of 
this  section.  The  collecting  vessel  is 
sealed  with  a  Va  in  teflon  cap  fitting  in 
paragraph  (c)(3)(iii)  of  this  section. 

(G)  GC,  or  any  other  reliable  analytical 
equipment,  which  has  a  detector 
sensitive  to  the  solute  of  interest  in 
paragraph  (c)(3)(iii)  of  this  section. 

(ii)  Purity  of  water.  Water  meeting 
appropriate  American  Society  for 
Testing  and  Materials  (ASTM)  Type  II 
standards,  or  an  equivalent  grade,  are 
reconunended  to  minimize  the  effects  of 


dissolved  salts  and  other  impurities  on 
water  solubility.  ASTM  Type  II  water  is 
presented  in  the  reference  listed  in 
paragraph  (e)(13)  of  this  section. 

(iii)  Purity  of  solvents.  All  solvents 
used  in  this  method  must  be  reagent  or 
HPLC  grade.  Solvents  must  contain  no 
impurities  which  could  interfere  with 
the  determination  of  the  test  compoimd. 

(iv)  Seawater.  When  the  water 
solubility  in  seawater  is  desired,  the 
artificial  seawater  described  in 
paragraph  (c)(2)(ii)  of  this  section  must 
be  used. 

(v)  Effect  ofpHon  solubility.  For 
chemicals  that  reversibly  ionize  or 
protonate  with  a  pKa  or  pKb  between  3 
and  1 1 ,  experiments  must  be  performed 
at  pH's  5.0,  7.0,  and  9.0  using 
appropriate  buffers. 

(2)  Preparation  of  reagents  and 
solutions — (i)  Buffer  solutions.  Prepare 
buffer  solutions  as  follows: 

(A)  pH  3.0— to  250  mL  of  O.IOM 
potassium  hydrogen  phosphate  add  111 
mL  of  0.10  M  hydrochloric  acid;  adjust 
the  final  voliune  to  500  mL  with  reagent 
grade  water. 

(B)  pH  5.0— to  250  mL  of  O.lM 
potassimn  hydrogen  phthalate  add  113 
mL  of  O.lM  sodiiun  hydroxide;  adjust 
the  final  volume  to  500  mL  with  reagent 
grade  water. 

(C)  pH  7.0— to  250  mL  of  O.lM 
potassium  dihydrogen  phosphate  add 
145  mL  of  O.lM  sodium  hydroxide; 
adjust  the  final  volume  to  500  mL  with 
reagent  grade  water. 

(D)  pH  9.0— to  250  mL  of  0.075M 
borax  add  69  mL  of  O.lM  HCl;  adjust  the 
final  volimie  to  500  mL  with  reagent 
grade  water. 

(E)  pH  11.0— to  250  mL  of  0.05  M 
sodium  bicarbonate  add  3  mL  of  0.10  M 
sodium  hydroxide;  adjust  the  final 
volume  to  500  mL  with  reagent  grade 
water. 

(ii)  Check  the  pH  of  each  buffer 
solution  with  a  pH  meter  at  25  °C  and 
adjust  to  pH  5.0,  7.0,  or  9.0,  if  necessary. 
If  the  pH  of  the  solution  has  changed  by 
±0.2  pH  units  or  more  after  the  addition 
of  the  test  compound,  then  a  more 
concentrated  buffer  is  required  for  that 
pH  determination.  The  sponsor  should 
then  choose  a  more  suitable  buffer. 

(iii)  Artificial  seawater.  Add  the 
reagent-grade  chemicals  listed  in  table  2 
of  this  section  in  the  specified  amoimts 
and  order  to  890  mL  of  reagent-grade 
water.  Each  chemical  shall  be  dissolved 
before  another  one  is  added. 


Table  2.— Constituents  of 
Artificial  Seawater^ 


Chemical 

Amount 

NaF 

SrCI^.6H20 

3mg 

20  mg 

30  mg 

100  mg 

700  mg 

1 .47  gram  (g) 

4.00  g 

10.78  g 

23.50  g 

20  mg 

200  mg 

H,B03  

KBr 

KCI  

CaCl2.2H20 

Na2S04  

MgCI-.6H^0  

NaCI 

Na2Si03.9H20 

NaHCO, 

^  If  the  resuttlna  solution  is  diluted  to  1  L, 
the  salinity  should  be  34±0  5  g/kilogram  (kg) 
and  the  pH  8.0±0.2.  The  desired  test  salinity  is 
attained  by  dilution  at  time  of  use. 

(3)  Performance  of  the  test.  Using 
either  the  procedures  in  paragraph 
(c)(3)(ii)  or  (c)(3)(iii)  of  this  section, 
determine  the  water  solubility  of  the  test 
compound  at  25  °C  in  reagent-grade 
water  or  buffer  solution,  as  appropriate. 
Under  certain  circumstances,  it  may  be 
necessary  to  determine  the  water 
solubility  of  a  test  compound  at  25  °C 
in  artificial  seawater.  The  water 
solubility  can  also  be  determined  at 
other  temperatures  of  environmental 
concern  by  adjusting  the  temperature  of 
the  water  bath  to  the  appropriate 
temperature. 

(i)  Prior  to  the  determination  of  the 
water  solubility  of  the  test  chemical, 
two  procedures  shall  be  followed. 

(A)  The  saturated  aqueous  solution 
leaving  the  generator  column  must  be 
tested  for  the  presence  of  an  emulsion, 
using  a  Tyndall  procedure.  If  colloids 
are  present,  they  must  be  eliminated 
prior  to  the  injection  into  the  extractor 
column.  This  may  be  achieved  by 
lowering  the  flow  rate  of  the  water. 

(B)  The  efficiency  of  the  removal  of 
the  solute  (i.e.  test  chemical)  by  the 
solvent  extraction  from  the  extraction 
column  must  be  determined  and  used  in 
the  determination  of  the  water  solubility 
of  the  test  chemical. 

(ii)  Procedure  A— HPLC  method— (A) 
Scope.  [1]  Procedure  A  covers  the 
determination  of  the  aqueous  solubility 
of  compounds  which  absorb  in  the  UV. 

(j)  The  HPLC  analj^tical  system  is 
shown  schematically  in  the  following 
figure  3: 


Figure  3 — Schematic  of  HPLC — Generator  Column  Flow  System 
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[ii)  Two  reciprocating  piston  pumps 
deliver  the  mobile  phase  (water  or 
solvent/water  mixture)  through  two  6- 
port  high-pressxu-e  rotary  valves  and  a 
30  X  0.6  cm  C'«/Corasil  analytical 
column  to  a  variable  wavelength  UV 
absorption  detector  operating  at  a 
suitable  wavelength;  chromatogram 
peaks  are  recorded  and  integrated  with 
a  recording  integrator.  One  of  the  6-port 
valves  is  the  sample  injection  valve 
used  for  injecting  samples  of  standard 
solutions  of  the  solute  in  an  appropriate 
concentration  for  determining  RFs  of 
standard  solutions  of  basic  chromate  for 
determining  the  sample-loop  volume. 
The  other  6-port  valve  in  the  system 
serves  as  a  switching  valve  for  the 
extractor  column  which  is  used  to 
remove  solute  from  the  aqueous 
solutions. 

[2)  The  general  procediu-e  for 
analyzing  the  aqueous  phase  is  as 
follows  (a  detailed  procedure  is  given  in 
paragraph  (cH3)(ii)(B)(4)  of  this  section). 

(i)  Direct  the  aqueous  solution  to 
"Waste,"  see  figure  3  in  paragraph 
(c)(3)(ii)(A)(i)(i)  of  this  section,  with  the 
switching  valve  in  the  inject  position  in 
order  to  equilibrate  internal  surfaces 
with  the  solution,  thus  ensiuing  that  the 
analyzed  sample  would  not  be  depleted 
by  solute  adsorption  on  surfaces 
upstream  from  the  valve. 

(ii)  At  the  same  time,  water  is  pumped 
from  the  HPLC  pumps  in  order  to 
displace  the  sdlvent  from  the  extractor 
coliunn. 

(ij'j)  The  switching  valve  is  next 
changed  to  the  load  position  to  divert  a 


sample  of  the  solution  through  the 
extractor  coliunn,  and  the  liquid  leaving 
this  column  is  collected  in  a  weighing 
bottle.  Dxu-ing  this  extraction  step,  the 
mobile  phase  is  changed  to  a  solvent/ 
water  mixture  to  condition  the 
analytical  column. 

(jV)  After  the  desired  volimie  of 
sample  is  extracted,  the  switching  valve 
is  returned  to  the  inject  position  for 
elution  and  analysis.  Assuming  that 
there  is  no  breakthrough  of  solute  from 
the  extractor  column  during  the 
extraction  step,  the  chromatographic 
peak  represents  all  of  the  solute  in  the 
sample,  provided  that  the  extraction 
efficiency  is  100%.  If  the  extraction 
efficiency  is  less  than  100%,  then  the 
extraction  efficiency  shall  be  used  to 
determine  the  actual  weight  of  the 
solute  extracted. 

(v)  The  solute  concentration  in  the 
aqueous  phase  is  calculated  from  the 
peak  area  and  the  weight  of  the 
extracted  liquid  collected  in  the 
weighing  bottle. 

(B)  Determinations — (1)  Sample-loop 
volume.  Acciu-ate  measurement  of  the 
sample  loop  may  be  accomplished  by 
using  the  spectrophotometric  method  of 
Devoe  et  al.  under  paragraph  (e)(1)  of 
this  section.  For  this  method  measure 
absorbance,  Aioop,  at  373  nm  of  at  least 
three  solutions,  each  of  which  is 
prepared  by  collecting  from  the  sample 
valve  an  appropriate  number,  n,  of 
loopfuls  of  an  aqueous  stock  solution  of 
KaCrO*  (1.3%  by  weight)  and  diluting  to 
50  mL  with  0.2%  KOH.  (For  a  20  jiL 


WASTE 


loop,  use  n  =  5;  for  a  50  ^L  loop,  use 
n  =  2.)  Also  measure  the  absorbance, 
Asiock.  of  the  same  stock  solution  after 
diluting  1:500  with  0.2%  KOH. 
Calculate  the  loop  volume  to  the  nearest 
0.1  nL  using  the  equation: 

Equation  1: 


"loop  ~("loop' ^stock 


Xio-V„) 


[2)  RF.  (i)  For  all  determinations 
adjust  the  mobile  phase  solvent/water 
ratio  and  flow  rate  to  obtain  a 
reasonable  retention  time  on  the  HPLC 
column.  For  example,  typical 
concentrations  of  solvent  in  the  mobile 
phase  range  from  50  to  100%  while  flow 
rates  range  from  1  to  3  mL/min;  these 
conditions  give  a  3  to  5  min  retention 
time. 

(j'i)  Prepare  standard  solutions  of 
known  concentrations  of  the  solute  in  a 
suitable  solvent.  Concentrations  must 
give  a  recorder  response  within  the 
maximum  response  of  the  detector. 
Inject  samples  of  each  standard  solution 
into  the  HPLC  system  using  the 
calibrated  sample  loop.  Obtain  an 
average  peak  area  from  at  least  three 
injections  of  each  standard  sample  at  a 
set  absorbance  unit  full  scale  (AUFS), 
i.e.,  at  the  same  absorbance  scale 
attenuation  setting. 

(iij)  Calculate  the  RF  fitim  the 
following  equation: 

Equation  2: 


Response  Factor  (RF)  = 


Concentration  mol/L 
(Average  Area)  (AUFS) 


[3)  Loading  of  the  generator  column, 
(i)  The  design  of  the  generator  coliunn 
was  described  in  paragraph  (c)(l)(i)  of 
this  section  and  is  shown  in  figure  1  in 
paragraph  (c)(l)(i)(A)  of  this  section.  To 
pack  the  column,  a  plug  of  silanized 


glass  wool  is  inserted  into  one  end  of 
the  6  mm  pyrex  tubing.  Silanized 
diatomaeeous  silica  support  (about  0.5g 
100-120  mesh  Chromosorb  (W) 
chromatographic  support  material)  is 
poured  into  the  tube  with  tapping  and 


retained  with  a  second  plug  of  silanized 
glass  wool. 

(ii)  If  the  solute  is  a  liquid,  the  column 
is  loaded  by  pulling  the  liquid  solute 
through  the  dry  support"  with  gentle 
suction.  If  the  solute  is  a  solid,  a  1% 
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solution  of  the  solid  in  a  volatile  solvent 
is  added  to  the  dry  packing.  The  solvent 
is  then  distilled  off  the  column  under 
reduced  pressure.  After  loading  the 
coliunn  draw  water  up  through  the 
column  to  remove  entrapped  air. 

(4)  Analysis  of  the  solute.  Use  the 
following  procedure  to  collect  and 
analyze  the  solute. 

(i)  With  the  switching  valve  (figiue  3 
in  paragraph  (c)(3){ii)(A)(l)(i)  of  this 
section)  in  the  inject  position  (i.e.,  water 
to  waste),  pump  water  through  the 
generator  column  at  a  flow  rate  of 
approximately  1  mL/min  for 
approximately  5  minutes  (min)  to  bring 
the  system  into  equilibrium.  Pump 
water  to  the  generator  column  by  means 
of  a  minipiunp  or  pressurized  water 
reservoir  as  shown  in  the  following 
figure  4: 

Figure  4 — Water  Reservoir  for  GC 
Method 
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[it]  Flush  out  the  solvent  that  remains 
in  the  system  from  previous  nms  by 
changing  the  mobile  phase  to  100%  H2O 
and  allowing  the  water  to  reach  the 
HPLC  detector,  as  indicated  by  a 
negative  reading.  As  soon  as  this  occurs, 
place  a  25  mL  weighing  bottle  (weighed 
to  the  nearest  mg)  at  the  waste  position 
and  immediately  turn  the  switching 
valve  to  the  load  position. 

[Hi]  Collect  an  amoimt  of  water  (as 
determined  by  trial  and  error)  in  the 
weighing  bottle,  corresponding  to  the 
amount  of  solute  adsorbed  by  the 
extractor  column  that  gives  a  large  on- 
scale  detector  response.  Dxuing  this 
extraction  step,  switch  back  to  the 
original  HPLC  mobile  phase 
composition,  i.e.,  solvent/water  mixture. 


to  condition  the  HPLC  analytical 
column. 

(iV)  After  the  desired  volume  of 
sample  has  been  extracted,  turn  the 
switching  valve  back  to  the  inject 
position  (figure  3  in  paragraph 
(c)(3)(ii)(A)(l)(i)  of  this  section);  at  the 
same  time  turn  on  the  recording 
integrator.  The  solvent/water  mobile 
phase  will  elute  the  solute  from  the 
extractor  column  and  transfer  the  solute 
to  the  HPLC  analytical  column. 

(v)  Remove  the  weighing  bottle,  cap  it, 
and  replace  it  with  the  waste  container. 
Determine  the  weight  of  water  collected 
to  the  nearest  mg  and  record  the 
corresponding  peak  area.  Using  the 
same  AUFS  setting  repeat  the  analysis 
of  the  solute  at  least  two  more  times  and 
determine  the  average  ratio  of  peak  area 
to  grams  of  water  collected.  In  this 
equation,  s  =  solubility  (M),  RF  = 
response  factor,  Vioop  =  sample-loop 
volimie  (L),  and  R  =  ratio  of  area  to 
grams  of  water.  Calculate  the  solute 
solubility  in  water  using  the  following 
equation: 

Equation  3: 

s  =  (997  g/L)(RF)(v,^)(AUFS)(R) 

(iii)  Procedure  B—GC  method—  (A) 
Scope.  In  the  GC  method,  or  any  other 
analytical  method,  aqueous  solutions 
from  the  generator  column  enter  a 
collecting  vessel  (figure  2  in  paragraph 
(c)(l)(i)(A)(2)  of  this  section)  containing 
a  known  weight  of  extracting  solvent 
which  is  immiscible  in  water.  The  outlet 
of  the  generator  colimm  is  positioned 
such  that  the  aqueous  phase  always 
enters  below  the  extracting  solvent. 
After  the  aqueous  phase  is  collected,  the 
collecting  vessel  is  stoppered  and  the 
quantity  of  aqueous  phase  is  determined 
by  weighing.  The  solvent  and  the 
aqueous  phase  are  equilibrated  by 
slowly  rotating  the  collecting  yessel. 
The  extraction  efficiency  of  the  solvent 
must  be  determined  at  this  time.  A 
small  amoiuit  of  the  extracting  solvent 
is  removed  and  injected  into  a  gas 
chromograph  equipped  with  an 
appropriate  detector.  The  solute 
concentration  in  the  aqueous  phase  is 
determined  from  a  calibration  curve 
constructed  using  known  concentrations 
of  the  solute. 

(B)  Alternative  method.  If  another 
(approved)  analytical  method  is  used 
instead  of  the  GC,  that  method  shall  be 
used  to  determine  quantitatively  the 
amount  of  solute  present  in  the 
extraction  solvent. 

(C)  Detenninations — (1)  Calibration 
curve,  (i)  Prepare  solute  standard 
solutions  of  concentrations  covering  the 
range  of  the  solute  solubility.  Select  a 


column  and  optimum  GC  operating 
conditions  for  resolution  between  the 
solute  and  solvent  and  the  solute  and 
extracting  solvent.  Inject  a  known 
volimie  of  each  standard  solution  into 
the  injection  port  of  the  GC.  For  each 
standard  solution  determine  the  average 
of  the  ratio  R  of  peak  area  to  volume  (in 
microliters)  for  three  chromatographic 
peaks  from  three  injections. 

[ii)  After  running  all  the  standard 
solutions,  determine  the  coefficients,  a 
and  b,  using  a  linear  regression  equation 
of  C  vs.  R  in  the  following  form: 

Equation  4: 

C  =  aR  +  b 

(Hi)  If  another  analytical  method  is 
used,  the  procedures  described  in 
paragraph  (c)(3)(iii)(C)(2)  of  this  section 
shall  be  used  to  determine 
quantitatively  the  amount  of  solute  in 
the  extraction  solvent. 

(2)  Loading  of  the  generator  column. 
The  generator  column  is  packed  and 
loaded  with  solute  in  the  same  manner 
as  for  the  HPLC  method  described  imder 
paragraph  (c)(3)(ii)(B)(  J)  of  this  section. 
As  shown  in  figure  2  in  paragraph 
(c)(l)(i)(A)(2)  of  this  section,  attach 
approximately  20  cm  of  straight 
stainless  steel  tubing  to  the  bottom  of 
the  generator  column.  Connect  the  top 
of  the  generator  column  to  a  water 
reservoir  (figure  4  in  paragraph 
(c)(3)(ii)(B)(4)(j')  of  this  section)  using 
teflon  tubing.  Use  air  or  nitrogen 
pressure  (5  PSI)  from  an  air  or  nitrogen 
cylinder  to  force  water  from  the 
reservoir  through  the  colimin.  Collect 
water  in  an  Erlenmeyer  flask  for 
approximately  15  min  while  the  solute 
concentration  in  water  equilibrates; 
longer  time  may  be  required  for  less 
soluble  compounds. 

(3)  Collection  and  extraction  of  the 
solute.  During  the  equilibration  time, 
add  a  known  weight  of  extracting 
solvent  to  a  collection  vessel  which  can 
be  capped.  The  extracting  solvent 
should  cover  the  bottom  of  the 
collection  vessel  to  a  depth  sufficient  to 
submerge  the  collecting  tube  but  still 
maintain  100:1  water/solvent  ratio. 
Record  the  weight  (to  the  nearest  mg)  of 
a  collection  vessel  with  cap  and 
extracting  solvent.  Place  the  collection 
vessel  imder  the  generator  coliinui  so 
that  water  from  the  collecting  tube 
enters  below  the  level  of  the  extracting 
solvent  (figiu-e  2  in  paragraph 
(c)(l)(i)(A)(2)  of  this  section).  When  the 
collection  vessel  is  filled,  remove  it 
from  imder  the  generator  colunm, 
replace  cap,  and  weigh  the  filled  vessel. 
Determine  the  weight  of  water  collected. 
Before  analyzing  for  the  solute,  gently 
shake  the  collection  vessel  contents  for 


approximately  30  min,  controlling  the 
rate  of  shaking  so  as  not  to  form  an 
emulsion;  rotating  the  flask  end  over 
end  five  times  per  minute  is  sufficient. 

(4)  Analysis  of  the  solute,  (i)  After 
shaking,  allow  the  collection  vessel  to 
stand  for  approximately  30  min;  then 
remove  a  known  volume  of  the 
extracting  solvent  from  the  vessel  using 
a  microliter  syringe  and  inject  it  into  the 
GC.  Record  the  ratio  of  peak  area  to 
volume  injected  and,  from  the 
regression  equation  of  the  calibration 
line,  determine  the  concentration  of 
solute  in  the  extracting  solvent.  In  this 
equation,  Ces  is  the  concentration  of 
solute  in  extracting  solvent  (M),  dH2o 
and  des  are  the  densities  of  water  and 
extracting  solvent,  respectively,  and  ges 
and  gH2o  are  the  grams  of  extracting 
solvent  and  water,  respectively, 
contained  in  the  collection  vessel.  The 
concentration  of  solute  in  water  C(M)  is 
determined  from  the  following  equation: 

Equation  5: 
C(M)  =  (Ce,)[(dH,0/dcs)][(ges/gH20)] 

(ii)  Make  replicate  injections  from 
each  collecting  vessel  to  determine  the 
average  solute  concentration  in  water 
for  each  vessel.  To  make  sure  the 
generator  column  has  reached 
equilibrium,  run  at  least  two  additional 
(for  a  total  of  three)  collection  vessels 
and  analyze  the  extracted  solute  as 
described  above.  Calculate  the  water 
solubility  of  the  solute  from  the  average 
solute  concentration  in  the  three 
vessels. 

(iv)  Modification  of  procedures  for 
potential  problems.  If  the  test 
compound  decomposes  in  one  or  more 
of  the  aqueous  solvents  required  during 
the  period  of  the  test  at  a  rate  such  that 
an  accurate  value  for  water  solubility 
cannot  be  obtained,  then  it  will  be 
necessary  to  carry  out  detailed 
transformation  studies;  e.g.,  hydrolysis 
in  paragraph  (e)(16)  of  this  section.  If 
decomposition  is  due  to  aqueous 
photolysis,  then  it  will  be  necessary  to 
carry  out  water  solubility  studies  in  the 
dark,  under  red  or  yellow  lights,  or  by 
any  other  suitable  method  to  eliminate 
this  transformation  process. 

(d)  Data  and  reporting — (1)  Test 
report,  (i)  For  each  set  of  conditions, 
(e.g.,  temperature,  pure  water,  buffer 
solution,  artificial  seawater)  required  for 
the  study,  provide  the  water  solubility 
value  for  each  of  three  determinations, 
the  mean  value,  and  the  standard 
deviation. 


(ii)  For  compounds  that  decompose  at 
a  rate  such  that  a  precise  value  for  the 
water  solubility  cannot  be  obtained, 
provide  a  statement  to  that  effect. 

(iii)  For  compounds  with  water 
solubility  below  1  ppb,  report  the  value 
as  "less  than  1  ppb." 

(2)  Specific  analytical,  calibration, 
and  recovery  procedures,  (i)  For  the 
HPLC  method  describe  and/or  report: 

(A)  The  method  used  to  determine  the 
sample-loop  volvune  and  the  average 
and  standard  deviation  of  that  voliune. 

(B)  The  average  and  standard 
deviation  of  the  RF. . 

(C)  Any  changes  made  or  problems 
encountered  in  the  test  procedure. 

(ii)  For  the  GC,  or  any  other 
analytical,  method  report: 

(A)  The  colimm  and  GC  operating 
conditions  of  temperature  and  flow  rate, 
or  the  operating  conditions  of  any  other 
analytical  method  used. 

(B)  The  average  and  standard 
deviation  of  the  average  area  per 
microliter  obtained  for  each  of  the 
standard  solutions. 

(C)  Th*e  form  of  the  regression 
equation  obtained  in  the  calibration 
procedure. 

(D)  The  extracting  solvent  used,  and 
its  extraction  efficiency. 

(E)  The  average  and  standard 
deviation  of  solute  concentration  in 
each  collection  vessel. 

(F)  Any  changes  made  or  problems 
encountered  in  the  test  procedure. 

(G)  If  applicable,  a  complete 
description  of  the  analytical  method  - 
which  was  used  instead  of  the  GC 
method. 

(e)  References.  For  additional 
information  on  this  test  guideline,  the 
following  references  should  be 
consulted.  These  references  are 
available  from  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
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Subpart  H — [Amended] 

3.  Sections  799.9110,  799.9120, 
799.9130,  799.9305,  799.9310,  799.9325, 
799.9355,  799.9365,  799.9410,  799.9430, 
799.9537,  799.9630,  and  799.9748  are 
added  to  subpart  H  to  read  as  follows: 

§  799.91 1 0    TSCA  acute  oral  toxicity. 

(a)  Scope.  This  section  is  intended  to 
meet  the  testing  requirements  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  In  the  assessment 
and  evaluation  of  the  toxic 
characteristics  of  a  substance, 
determination  of  acute  oral  toxicity  is 
usually  an  initial  step.  It  provides 
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information  on  health  hazards  likely  to 
arise  from  short-term  exposure  by  the 
oral  route.  Data  from  an  acute  study  may 
serve  as  a  basis  for  classification  and 
labeling.  It  is  traditionally  a  step  in 
establishing  a  dosage  regimen  in 
subchronic  and  other  studies  and  may 
provide  initial  information  on  the  mode 
of  toxic  action  of  a  substance.  An 
evaluation  of  acute  toxicity  data  should 
include  the  relationship,  if  any,  between 
the  exposure  of  animals  to  the  test 
substance  and  the  incidence  and 
severity  of  all  abnormalities,  including 
behavioral  and  clinical  abnormalities, 
the  reversibility  of  observed 
abnormalities,  gross  lesions,  body 
weight  changes,  effects  on  mortality, 
and  any  other  toxic  effects. 

(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.1100 
(August  1998,  final  guideline).  This 
source  is  available  at  the  address  in 
paragraph  (f)  of  this  section. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section. 

Acute  oral  toxicity  is  the  adverse 
effects  occurring  within  a  short  period 
of  time  after  oral  administration  of 
either  a  single  dose  of  a  substance  or 
multiple  doses  given  within  a  24-hour 
period. 

Dosage  is  a  general  term  comprising 
the  dose,  its  frequency,  and  the  duration 
of  dosing. 

Dose  is  the  amount  of  test  substance 
administered.  Dose  is  expressed  as 
weight  of  test  substance  (milligrams, 
grams)  per  unit  weight  of  test  animal 
(e.g.,  milligrams  per  kilogram). 

Dose-effect  is  tne  relationship 
between  the  dose  and  the  magnitude  of 
a  defined  biological  effect  either  in  an 
individual  or  in  a  population  sample. 

Dose-response  is  the  relationship 
between  the  dose  and  the  proportion  of 
a  population  sample  showing  a  defined 
effect. 

LDso  (median  lethal  dose)  is  a 
statistically  derived  estimate  of  single 
dose  of  a  substance  that  can  be  expected 
to  cause  death  in  50%  of  animals  when 
administered  by  the  oral  route.  The  LD^o 
value  is  expressed  in  terms  of  weight  of 
test  substance  per  unit  weight  of  test 
animal  (milligrams  per  kilogram). 

(d)  Alternative  approaches  to  the 
determination  of  acute  toxicity.  (1)  EPA 
will  accept  the  following  procedines  to 
reduce  the  number  of  animals  used  to 
evaluate  acute  effects  of  chemical 
exposure  while  preserving  its  ability  to 
make  reasoned  judgments  about  safety: 

(i)  Estimation  of  acute  oral  toxicity. 
When  further  study  is  warranted,  EPA 
generally  supports  limiting  such  tests  to 


those  using  the  lowest  number  of 
animals  feasible.  EPA  will  accept  three 
alternative  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
test  methods  in  place  of  the 
"traditional"  acute  oral  toxicity  test. 
The  three  OECD  alternatives  are  the 
following: 

(A)  The  up  and  dowm  procedure  as 
described  in  OECD  Guideline  425 
referenced  in  paragraph  (f)(4)  of  this 
section. 

(B)  The  acute  toxic  class  method  as 
described  in  OECD  Guideline  423  and 
referenced  in  paragraph  (f)(6)  of  this 
section. 

(C)  The  fixed  dose  method  as 
described  in  OECD  Guideline  420  and 
referenced  in  paragraph  (f)(5)  of  this 
section. 

(ii)  Limit  test.  When  data  on 
structurally  related  chemicals  are 
inadequate,  a  limit  test  may  be 
considered.  If  rodents  are  used,  a  limit 
dose  of  at  least  2,000  mg  per  kilogram 
of  body  weight  may  be  administered  to 
a  single  group  of  five  males  and  five 
females  using  the  procedures  described 
in  paragraph  (e)  of  this  section.  If  no 
lethality  is  demonstrated,  no  further 
testing  for  acute  oral  toxicity  is  needed. 
(Under  cvurent  policy  and  regulations 
for  pesticide  products,  precautionary 
statements  may  still  be  required  unless 
there  are  data  to  indicate  the  LD50  is 
greater  than  5,000  mg/kg.)  If  compoimd- 
related  mortality  is  produced  in  the 
limit  test,  further  study  may  need  to  be 
considered. 

(2)  [Reserved] 

(e)  Conventional  acute  toxicity  test — 
(1)  Principle  of  the  test  method.  The  test 
substance  is  administered  orally  by 
gavage  in  graduated  doses  to  several 
groups  of  experimental  animals,  one 
dose  being  used  per  group.  The  doses 
chosen  may  be  based  on  the  results  of 
a  range  finding  test.  Subsequently, 
observations  of  effects  and  deaths  are 
made.  Animals  that  die  during  the  test 
are  necropsied,  and  at  the  conclusion  of 
the  test  the  surviving  animals  are 
sacrificed  and  necropsied.  This  section 
is  directed  primarily  to  studies  in  rodent 
species  but  may  be  adapted  for  studies 
in  nonrodents.  Animals  showing  severe 
and  enduring  signs  of  distress  and  pain 
may  need  to  be  humanely  sacrificed. 
Dosing  test  substances  in  a  way  known 
to  cause  marked  pain  and  distress  due 
to  corrosive  or  irritating  properties  need 
not  be  carried  out. 

(2)  Substance  to  be  tested.  Test, 
control,  and  reference  substances  are 
described  in  40  CFR  Part  792— Good 
Laboratory  Practice  Standards. 

(3)  Test  procedures — (i)  Preparations. 
Healthy  young  adult  animals  are 
acclimatized  to  the  laboratory 


conditions  for  at  least  5  days  prior  to  the 
test  before  the  test  animals  are 
randomized  and  assigned  to  the 
treatment  groups. 

(ii)  Animal  selection — (A)  Species  and 
strain.  Although  several  mammalian  test 
species  may  be  used,  the  rat  is  the 
preferred  species.  Commonly  used 
laboratory  strains  must  be  employed.  If 
another  species  is  used,  th6  tester  must 
provide  justification  and  reasoning  for 
its  selection. 

(B)  Age.  Young  adult  rats  between  8- 
and  12-weeks-old  at  the  beginning  of 
dosing  should  be  used.  Rabbits  should 
be  at  least  12  weeks  of  age  at  study 
initiation.  The  weight  variation  of 
animals  used  in  a  test  must  be  within 
20%  of  the  mean  weight  for  each  sex. 

(C)  Number  and  sex  of  animals,  [l)  At 
least  five  experimentally  naive  rodents 
are  used  at  each  dose  level.  They  should 
all  be  of  the  same  sex.  After  completion 
of  the  study  in  one  sex,  at  least  one 
group  of  five  animals  of  the  other  sex  is 
dosed  to  establish  that  animals  of  this 
sex  are  not  markedly  more  sensitive  to 
the  test  substance.  The  use  of  fewer 
animals  may  be  justified  in  individual 
circumstances.  Where  adequate 
information  is  available  to  demonstrate 
that  animals  of  the  sex  tested  are 
markedly  more  sensitive,  testing  in 
animals  of  the  other  sex  may  be 
dispensed  with.  An  acceptable  option 
would  be  to  test  at  least  one  group  of 
five  animals  per  sex  at  one  or  more  dose 
levels  to  definitively  determine  the 
more  sensitive  sex  prior  to  conducting 
the  main  study. 

(2)  The  females  must  be  nuUiparous 
and  nonpregnant. 

(3)  In  acute  toxicity  tests  with  animals 
of  a  higher  order  than  rodents,  the  use 
of  smaller  numbers  should  be 
considered. 

(D)  Assignment  of  animals.  Each 
animal  must  be  assigned  a  unique 
identification  number.  A  system  to 
assign  animals  to  test  groups  and 
control  groups  randomly  is  required. 

(E)  Housing.  Animals  may  be  group- 
caged  by  sex,  but  the  number  of  animals 
per  cage  must  not  interfere  with  clear 
observation  of  each  animal.  The 
biological  properties  of  the  test 
substance  or  toxic  effects  (e.g., 
morbidity,  excitability)  may  indicate  a 
need  for  individual  caging. 

(1)  The  temperature  of  the 
experimental  animal  rooms  should  be  at 
22  ±  3  °C  for  rodents. 

(2)  The  relative  humidity  of  the 
experimental  animal  rooms  should  be 
30  to  70%. 

(3)  Where  lighting  is  artificial,  the 
sequence  should  be  12-hours  light/1 2- 
hours  dark. 


(4)  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
unlimited  supply  of  drinking  water. 

(iii)  Dose  levels  and  dose  selection. 
(A)  Three  dose  levels  must  be  used, 
spaced  appropriately  to  produce  test 
groups  with  a  range  of  toxic  effects  and 
mortality  rates.  The  data  collected  must 
be  sufficient  to  produce  a  dose-response 
curve  and  permit  an  acceptable 
estimation  of  the  LD50.  Range  finding 
studies  using  single  animals  may  help  to 
estimate  the  positioning  of  dose  groups 
so  that  no  more  than  three  dose  levels 
will  be  necessary. 

(B)  Limit  test.  This  test  has  been 
defined  and  described  in  paragraph 
(d)(l)(ii)  of  this  section. 

(C)  Vehicle.  Where  necessary,  the  test 
substance  is  dissolved  or  suspended  in 
a  suitable  vehicle.  If  a  vehicle  or  diluent 
is  needed,  it  should  not  elicit  toxic 
effects  itself  nor  substantially  alter  the 
chemical  or  toxicological  properties  of 
the  test  substance.  It  is  recommended 
that  wherever  possible  the  use  of  an 
aqueous  solution  be  considered  first, 
followed  by  consideration  of  a  solution 
in  oil  (e.g.,  com  oil),  and  then  by 
consideration  of  possible  solution  in 
other  vehicles.  Toxic  characteristics  of 
nonaqueous  vehicles  should  be  known, 
and,  if  not  known,  should  be 
determined  before  the  test. 

(D)  Volume.  The  maximum  volume  of 
liquid  that  can  be  administered  at  one 
time  depends  on  the  size  of  the  test 
animal.  In  rodents,  the  volume  should 
not  exceed  1  mL/100  g  body  weight, 
except  when  an  aqueous  solution  is 
used  in  which  case  2  mL/100  g  may  be 
administered.  Either  constant  volume  or 
constant  concentration  administration  is 
acceptable  when  dosing,  provided  the 
following  guidance  is  employed.  When 
possible,  the  liquid  test  material  should 
be  dosed  neat.  Otherwise,  it  may  be 
diluted,  using  the  highest  concentration 
possible,  although  volumes  less  than  0.5 
mL  per  animal  would  not  be  required. 
Lower  dose  voliunes  are  acceptable  if 
they  can  be  acciu-ately  administered. 
Solid  materials  should  be  suspended  or 
dissolved  in  the  minimum  amount  of 
vehicle  and  dosed  at  the  highest 
concentration  possible. 

(iv)  Exposure  and  exposure  duration. 
(A)  Animals  must  be  fasted  prior  to  test 
substance  administration.  For  the  rat, 
feed  should  be  withheld  overnight;  for 
other  rodents  with  higher  metabolic 
rates  a  shorter  period  of  fasting  is 
appropriate. 

(B)  The  test  substance  must  be 
administered  in  a  single  dose  by  gavage, 
using  a  stomach  tube  or  suitable 
intubation  cannula. 

(C)  If  a  single  dose  is  not  possible,  the 
dose  may  be  given  in  smaller  fractions 


over  a  period  not  exceeding  24  hours. 
Where  a  dose  is  administered  in 
fractions,  it  may  be  necessary  to  provide 
the  animals  with  food  and  water, 
depending  on  the  length  of  the  dosing 
period. 

(D)  After  the  substance  has  been 
administered,  feed  may  be  withheld  for 
an  additional  3-4  hours. 

(v)  Observation  period.  Although  14 
days  is  reconmiended  as  a  minimum 
observation  period,  the  duration  of 
observation  should  not  be  fixed  rigidly. 
It  should  be  determined  by  the  toxic 
reactions,  rate  of  onset,  and  length  of 
recovery  period,  and  may  thus  be 
extended  when  considered  necessary. 
The  time  at  which  signs  of  toxicity 
appear,  their  duration,  and  the  time  to 
death  are  important,  especially  if  thei 
is  a  tendency  for  deaths  to  be  delayed. 

(vi)  Observation  of  animals.  (A)  A 
careful  clinical  examination  must  be 
made  at  least  once  each  day. 

(B)  Additional  observations  must  be 
made  daily,  especially  in  the  early  days 
of  the  study.  Appropriate  actions  should 
be  taken  to  minimize  loss  of  animals  to 
the  study  (e.g.,  necropsy  or  refrigeration 
of  those  animals  found  dead  and 
isolation  of  weak  or  moribiuid  animals). 

(C)  Observations  must  be  detailed  and 
carefully  recorded,  preferably  using 
explicitly  defined  scales.  Observations 
should  include,  but  not  be  limited  to, 
evaluation  of  skin  and  fur,  eyes  and 
mucous  membranes,  respiratory  and 
circulatory  effects,  autonomic  effects 
such  as  salivation,  central  nervous 
system  effects,  including  tremors  and 
convulsions,  changes  in  the  level  of 
activity,  gait  and  posture,  reactivity  to 
handling  or  sensory  stimuli,  altered 
strength,  and  stereotypies  or  bizarre 
behavior  (e.g.,  self-mutilation,  walking 
backwards). 

(D)  Individual  weights  of  animals 
must  be  determined  shortly  before  the 
test  substance  is  administered,  weekly 
thereafter,  and  at  death.  Changes  in 
weights  should  be  calculated  and 
recorded  when  survival  exceeds  1  day. 

(E)  The  time  of  death  should  be 
recorded  as  precisely  as  possible. 

(vii)  Gross  pathology.  (A)  At  the  end 
of  the  test,  surviving  animals  must  be 
weighed  and  sacrificed. 

(B)  A  gross  necropsy  must  be 
performed  on  all  animals  under  test.  All 
gross  pathology  changes  should  be 
recorded. 

(C)  If  necropsy  cannot  be  performed 
immediately  after  a  dead  animal  is 
discovered,  the  animal  should  be 
refrigerated  (not  frozen)  at  temperatures 
low  enough  to  minimize  autolysis. 
Necropsies  should  be  performed  as  soon 
as  practicable,  normally  within  a  day  or 
two. 


(viii)  Additional  evaluation. 
Microscopic  examination  of  organs 
showing  evidence  of  gross  pathology  in 
animals  surviving  24  hours  or  more 
should  also  be  considered  because  it 
may  yield  useful  information. 

(ix)  Data  and  reporting — (A) 
Treatment  of  results.  Data  must  be 
summarized  in  tabular  form,  showing 
for  each  test  group  the  number  of 
animals  at  the  start  of  the  test,  body 
weights,  time  of  death  of  individual 
animals  at  different  dose  levels,  number 
of  animals  displaying  other  signs  of 
toxicity,  description  of  toxic  effects,  and 
necropsy  findings.  Any  methods  used 
for  calculation  of  the  LDso  or  any  other 
parameters  should  be  specified  and 
referenced.  Methods  for  parameter 
estimation  are  described  in  the 
references  listed  in  paragraphs  (0(1), 
(f)(2),  and  (f)(3)  of  this  section. 

(B)  Evaluation  of  results.  An 
evaluation  should  include  the 
relationship,  if  any,  between  exposure 
of  the  animals  to  the  test  substance  and 
the  incidence  and  severity  of  all 
abnormalities,  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
body  weight  changes,  effects  on 
mortality,  and  any  other  toxic  effects. 
The  LD50  value  shoidd  always  be 
considered  in  conjunction  with  the 
observed  toxic  effects  and  any  necropsy 
findings.  The  LDso  value  is  a  relatively 
coarse  measurement,  useful  only  as  a 
reference  value  for  classification  and 
labeling  purposes,  and  for  an  expression 
of  the  letbal  potential  of  the  test 
substance  by  the  ingestion  route. 
Reference  should  always  be  made  to  the 
experimental  animal  species  in  which 
the  LD50  value  was  obtained. 

(C)  Tesf  report.  In  addition  to  the 
reporting  requirements  specified  under 
EPA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792,  subpart 
J,  the  following  specific  information 
must  be  reported.  The  test  report  shall 
include: 

[1]  Species,  strain,  sex,  and  source  of 
test  animals. 

[2]  Method  of  randomization  in 
assigning  animals  to  test  and  control 
groups. 

(3)  Rationale  for  selection  of  species, 
if  other  than  that  recommended. 

(4)  Tabidation  of  individual  and  test 
group  data  by  sex  and  dose  level  (e.g., 
number  of  animals  exposed,  number  of 
animals  showing  signs  of  toxicity  and 
number  of  animals  that  died  or  were 
sacrificed  dining  the  test). 

(/)  Description  of  toxic  effects, 
including  their  time  of  onset,  duration, 
reversibility,  and  relationship  to  dose. 

[ii]  Body  weights. 

(Hi)  Time  of  dosing  and  time  of  deaths 
after  dosing. 
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(iv)  Dose-response  ciuves  for 
mortality  and  other  toxic  effects  (when 
permitted  by  the  method  of 
determination). 

(v)  Gross  pathology  Hndings. 

(vt)  Histopathology  findings  and  any 
additional  clinical  chemistry 
evaluations,  if  performed. 

(5)  Description  of  any  pretest 
conditioning,  including  diet,  quarantine 
and  treatment  for  disease. 

(6)  Description  of  caging  conditions 
including:  Number  (or  change  in 
number)  of  animals  per  cage,  bedding 
material,  ambient  temperature  and 
humidity,  photoperiod,  and 
identification  of  diet  of  test  animals. 

(7)  Manufacturer,  source,  purity,  and 
lot  number  of  test  substance. 

(8)  Relevant  properties  of  substance 
tested  including  physical  state  and  pH 
(if  applicable). 

(9)  Identification  and  composition  of 
any  vehicles  (e.g.,  diluents,  suspending 
agents,  and  emulsifiers)  or  other 
materials  used  in  administering  the  test 
substance. 

(10)  A  list  of  references  cited  in  the 
body  of  the  report.  References  to  any 
published  literature  used  in  developing 
the  test  protocol,  performing  the  testing, 
making  and  interpreting  observations, 
and  compiling  and  evaluating  the 
results. 

(f)  References.  For  additional 
background  information  on  this  test   - 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency  ,401  M  St.,  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  Chanter.  D.O.  and  Heywood,  R.  The 
IDio  Test:  Some  Considerations  of  Precision. 
Toxicology  Letters  10:303-307  (1982). 

(2)  Finney.  D.J.  Chapter  3 — Estimation  of 
the  median  effective  dose  and  Chapter  4 — 
Maximum  likelihood  estimation,  Probit 
Analysis,  3rd  ed.  Cambridge,  London  (1971). 

(3)  Finney,  D.).  The  Median  Lethal  Dose 
and  Its  Estimation.  Archives  of  Toxicology 
56:215-218  (1985). 

(4)  Organization  for  Economic  Cooperation 
and  Development.  OECD  Guidelines  for  the 
Testing  of  Chemicals.  OECD  Guideline  425: 
Acute  Oral  Toxicity:  Up-and-Down 
Procedure,  Approved:  June  1998. 

(5)  Organization  for  Economic  Cooperation 
and  Development.  OECD  Guidelines  for 
Testing  of  Chemicals.  Guideline  420:  Acute 
Oral  Toxicity — Fixed  Dose  Method,  Adopted: 
July  17, 1992. 

(6)  Organization  for  Economic  Cooperation 
and  Development.  OECD  Guidelines  for 
Testing  of  Chemicals.  Guideline  423:  Acute 
Oral  Toxicity — Acute  Toxic  Class  Method, 
Adopted:  March  22,  1996. 


(7)  Organization  for  Economic  Cooperation 
and  Development.  OECD  Guidelines  for 
Testing  of  Chemicals.  Guideline  401:  Acute 
Oral  Toxicity,  Adopted:  February  24, 1987. 

§  799.91 20    TSCA  acute  dermal  toxicity. 

(a)  Scope.  This  section  is  intended  to 
meet  the  testing  requirements  imder 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  In  the  assessment 
and  evaluation  of  the  toxic 
characteristics  of  a  substance, 
determination  of  acute  dermal  toxicity 
is  useful  where  exposure  by  the  dermal 
route  is  likely.  It  provides  information 
on  health  hazards  likely  to  arise  from 
short-term  exposure  by  the  dermal 
route.  Data  from  an  acute  study  may 
serve  as  a  basis  for  classification  and 
labeling.  It  is  an  initial  step  in 
establishing  a  dosage  regimen  in 
subchronic  and  other  studies  and  may 
provide  information  on  dermal 
absorption  and  the  mode  of  toxic  action 
of  a  substance  by  this  route.  An 
evaluation  of  acute  toxicity  data  should 
include  the  relationship,  if  any,  between 
the  exposure  of  animals  to  the  test 
substance  and  the  incidence  and 
severity  of  all  abnormalities,  including 
behavioral  and  clinical  abnormalities, 
the  reversibility  of  observed 
abnormalities,  gross  lesions,  body 
weight  changes,  effects  on  mortality, 
and  any  other  toxic  effects. 

(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.1200 
(August  1998,  final  guideline).  This 
source  is  available  at  the  address  in 
paragraph  (f)  of  this  section. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section. 

Acute  dermal  toxicity  is  the  adverse 
effects  occurring  within  a  short  time  of 
dermal  application  of  a  single  dose  of  a 
substance  or  multiple  doses  given 
within  a  24-hovu'  period. 

Dosage  is  a  general  term  comprising 
the  dose,  its  frequency  and  the  duration 
of  dosing. 

Dose  is  the  amoiuit  of  test  substance 
applied.  Dose  is  expressed  as  weight  of 
test  substance  (grams,  milligrams)  per 
unit  weight  of  test  animal  (e.g., 
milligrams  per  kilogram). 

Dose-effect  is  the  relationship 
between  the  dose  and  the  magnitude  of 
a  defined  biological  effect  either  in  an 
individual  or  in  a  population  sample. 

Dose-response  is  the  relationship 
between  the  dose  and  the  proportion  of 
a  population  sample  showing  a  defined 
effect. 

LDso  (median  lethal  dose),  dermal,  is 
a  statistically  derived  estimate  of  a 


single  dose  of  a  substance  that  can  be 
expected  to  cause  death  in  50%  of 
treated  animals  when  applied  to  the 
skin.  The  LDso  value  is  expressed  in 
terms  of  weight  of  test  substance  per 
unit  weight  of  test  animal  (milligrams 
per  kilogram). 

(d)  Approaches  to  the  determination 
of  acute  toxicity.  (1)  EPA  recommends 
the  following  means  to  reduce  the 
niunber  of  animals  used  to  evaluate 
acute  effects  of  chemical  exposure  while 
preserving  its  ability  to  make  reasonable 
judgments  about  safety: 

(i)  Using  data  from  substantially 
similar  mixtures.  In  order  to  minimize 
the  need  for  animal  testing,  the  Agency 
encourages  the  review  of  existing  acute 
toxicity  information  on  mixtures  that 
are  substantially  similar  to  the  mixtiu« 
under  investigation.  In  certain  cases  it 
may  be  possible  to  glean  enough 
information  to  make  preliminary  hazard 
evaluations  that  may  reduce  the  need 
for  further  animal  testing. 

(ii)  Limit  test.  When  data  on 
structiu'ally  related  chemicals  are 
inadequate,  a  limit  test  may  be 
considered.  If  rodents  are  used,  a  limit 
dose  of  at  least  2,000  mg/kg  bodyweight 
may  be  administered  to  a  single  group 
of  five  medes  and  five  females  using  the 
procedures  described  in  paragraph  (e)  of 
this  section.  If  no  lethality  is 
demonstrated,  no  further  testing  for 
acute  dermal  toxicity  is  needed.  If 
compound-related  mortality  is 
produced,  further  study  may  need  to  be 
considered. 

(2)  [Reserved] 

(e)  Conventional  acute  toxicity  test — 
(1)  Principle  of  the  test  method.  The  test 
substance  is  applied  dermally  in 
graduated  doses  to  several  groups  of 
experimental  animals,  one  dose  being 
used  per  group.  The  doses  chosen  may 
be  based  on  the  results  of  a  range 
finding  test.  SubsequenUy,  observations 
of  effects  and  deaths  are  made.  Animals 
that  die  during  the  test  are  necropsied, 
and  at  the  conclusion  of  the  test  the 
surviving  animals  are  sacrificed  and 
necropsied.  This  section  is  directed 
primarily  to  studies  in  either  rats, 
rabbits,  or  guinea  pigs  but  may  be 
adapted  for  studies  in  other  species. 
Animals  showing  severe  and  enduring 
signs  of  distress  and  pain  may  need  to 
be  humanely  sacrificed.  Dosing  test 
substances  in  a  way  known  to  cause 
marked  pain  aad  distress  due  to 
corrosive  or  irritating  properties  need 
not  be  carried  out. 


•    (2)  Substance  to  be  tested.  Test, 
control,  and  reference  substances  are 
discussed  in  40  CFR  Part  792— Good 
Laboratory  Practice  Standards. 

(3)  Test  procedures — (i)  Preparations. 
Healthy  young  adult  animals  are 
acclimatized  to  the  laboratory 
conditions  for  at  least  5  days  prior  to  the 
test  before  the  test  animals  are 
randomized  and  assigned  to  the 
treatment  groups. 

(ii)  Animal  selection — (A)  Species  and 
strain.  The  rat,  rabbit,  or  guinea  pig  may 
be  used.  The  albino  rabbit  is  preferred 
because  of  its  size,  ease  of  handling, 
skin  permeability,  and  extensive  data 
base.  Commordy  used  laboratory  strains 
must  be  employed.  If  a  species  other 
than  rats,  rabbits,  or  guinea  pigs  is  used, 
the  tester  must  provide  justification  and 
reasoning  for  its  selection. 

(B)  Age.  Young  adult  animals,  rats 
between  8-  and  12-weeks-old,  rabbits 
at  least  12-weeks-old,  and  guinea  pigs 
between  5-  and  6-weeks-old  at  the 
beginning  of  dosing  should  be  used.  The 
weight  variation  of  animals  used  in  a 
test  must  be  within  20%  of  the  mean 
weight  for  each  sex. 

(C)  Number  and  sex  of  animals.  (1)  At 
least  five  experimentally  naive  animals 
with  healthy  intact  skin  are  used  at  each 
dose  level.  They  should  all  be  of  the 
same  sex.  After  completion  of  the  study 
in  one  sex,  at  least  one  group  of  five 
animals  of  the  other  sex  is  dosed  to 
establish  that  animals  of  this  sex  are  not 
markedly  more  sensitive  to  the  test 
substance.  The  use  of  fewer  animals 
may  be  justified  in  individual 
circiunstances.  Where  adequate 
information  is  available  to  demonstrate 
that  animals  of  the  sex  tested  are 
markedly  more  sensitive,  testing  in 
animals  of  the  other  sex  may  be 
dispensed  with.  An  acceptable  option 
would  be  to  test  at  least  one  group  of 
five  animals  per  sex  at  one  or  more  dose 
levels  to  definitively  determine  the 
more  sensitive  sex  prior  to  conducting 
the  main  study. 

(2)  The  females  must  be  nulliparous 
and  nonpregnant. 

(3)  In  acute  toxicity  tests  with  animals 
of  a  higher  order  than  those  mentioned 
above,  the  use  of  smaller  numbers 
should  be  considered. 

(D)  Assignment  of  animals.  Each 
animal  must  be  assigned  a  unique 
identification  number.  A  system  to 
randomly  assign  animals  to  test  groups 
and  control  groups  is  required. 

(E)  Housing.  Animals  should  be 
housed  in  individual  cages. 

(1)  The  temperature  of  the 
experimental  animal  rooms  should  be  at 
22  ±  3  °C  for  rodents,  20  ±  3  °C  for 
rabbits. 


[2)  The  relative  humidity  of  the 
experimental  animal  rooms  should  be 
30  to  70%. 

[3)  Where  lighting  is  artificial,  the 
sequence  should  be  12-hoiu's  light/12- 
hours  dark. 

[4)  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
uidimited  supply  of  drinking  water. 

(iii)  Dose  levels  and  dose  selection. 
(A)  Three  dose  levels  must  be  used  and 
spaced  appropriately  to  produce  test 
groups  with  a  range  of  toxic  effects  and 
mortality  rates.  The  data  must  be 
sufficient  to  produce  a  dose-response 
curve  and  permit  an  acceptable 
estimation  of  the  median  lethal  dose. 
Range  finding  studies  using  single 
animals  may  help  to  estimate  the 
positioning  of  the  dose  groups  so  that  no 
more  than  three  dose  levels  will  be 
necessary. 

(B)  Limit  test.  This  test  is  described  in 
paragraph  (d)(2){ii)  of  this  section. 

(C)  Vehicle.  Solids  should  be 
pulverized  when  possible.  The  test 
substance  should  be  moistened 
sufficiendy  with  water  or,  where 
necessary,  a  suitable  vehicle  to  ensure 
good  contact  with  skin.  If  a  vehicle  or 
diluent  is  needed,  it  should  not  elicit 
toxic  effects  itself  nor  substantially  alter 
the  chemical  or  toxicological  properties 
of  the  test  substance.  In  addition,  the 
influence  of  the  vehicle  on  penetration 
of  skin  by  the  test  substance  should  be 
taken  into  account.  It  is  recommended 
that  wherever  possible  the  use  of  an 
aqueous  solution  be  considered  first, 
followed  by  consideration  of  a  solution 
in  oil  (e.g.,  com  oil),  and  then  by 
consideration  of  possible  solution  in 
other  vehicles.  For  nonaqueous  vehicles 
the  toxic  characteristics  of  the  vehicle 
should  be  known,  and  if  not  known 
should  be  determined  before  the  test. 
Acceptable  alternative  vehicles  include 
giun  arable,  ethanol  and  water, 
carboxymethyl  cellulose,  glycerol, 
propylene  glycol,  PEG  vegetable  oil,  and 
mineral  oil  as  long  as  the  vehicle  is  not 
irritating  and  the  inability  to  use  water 
or  saline  is  justified  in  the  report. 

(iv)  Exposure  and  exposure  duration. 
The  test  substance  must  be  administered 
over  a  period  of  24  hours. 

(v)  Preparation  of  animal  skin.  Fiu 
must  be  clipped  from  the  dorsal  area  of 
the  trunk  of  the  test  animals.  Shaving 
may  be  employed,  but  it  should  be 
carried  out  at  least  24  hours  before 
dosing.  Care  must  be  taken  to  avoid 
abrading  the  skin,  which  would  alter  its 
permeability. 

(vi)  Application  of  test  substance.  (A) 
The  test  substance  must  be  applied 
uniformly  over  a  shaved  or  clipped  area 
which  is  approximately  10%  of  the 
body  siuface  area.  The  area  starting  at 


the  scapulae  (shoulders)  to  the  wing  of 
the  ileiun  (hip  bone)  and  half  way  down 
the  flank  on  each  side  of  the  animal 
should  be  shaved  or  clipped.  Liquid  test 
materials  should  be  undiluted  if 
possible.  With  highly  toxic  substances, 
the  surface  area  covered  may  be  less,  but 
as  much  of  the  area  as  possible  should 
be  covered  with  as  thin  and  uniform  a 
film  as  practical.  The  test  material  is  not 
removed  until  24  hoius  after 
application.  In  the  case  where  less  than 
10%  of  the  surface  area  is  covered  an 
approximation  of  the  exposed  areas 
should  be  determined. 

(B)  The  test  substance  must  be  held  in 
contact  with  the  skin  with  a  porous 
gauze  dressing  (<8  ply)  and 
nonirritating  tape  throughout  a  24-hoiu 
exposiu-e  period.  The  test  site  must  be 
further  covered  in  a  suitable  manner  to 
retain  the  gauze  dressing  and  test 
substance  and  ensure  that  the  animals 
cannot  ingest  the  test  substance. 
Restrainers  may  be  used  to  prevent  the 
ingestion  of  the  test  substance,  but 
complete  immobilization  is  not  a 
recommended  method.  Although  a 
semiocclusive  dressing  is  preferred,  an 
occlusive  dressing  wrill  also  be 
acceptable. 

(C)  At  the  end  of  the  exposure  period, 
residual  test  substance  should  be 
removed  where  practicable  using  water 
or  an  appropriate  solveiit. 

(vii)  Observation  period.  Although  14 
days  is  recommended  as  a  minimum 
observation  period,  the  duration  of 
observation  should  not  be  fixed  rigidly. 
It  should  be  determined  by  the  toxic 
reactions,  rate  of  onset,  and  length  of 
recovery  period,  and  may  thus  be 
extended  when  considered  necessary. 
The  time  at  which  signs  of  toxicity 
appear,  their  duration,  and  the  time  to 
death  are  important,  especially  if  there 
is  a  tendency  for  deaths  to  be  delayed. 

(viii)  Observation  of  animals.  (A)  A 
careful  clinical  examination  must  be 
made  at  least  once  each  day. 

(B)  Additional  observations  must  be 
made  daily,  especially  in  the  early  days 
of  the  study.  Appropriate  actions  should 
be  taken  to  minimize  loss  of  animals  to 
the  study  (e.g.,  necropsy  or  refrigeration 
of  those  animals  found  dead  and 
isolation  of  weak  or  moribimd  animals). 

(C)  Observations  must  be  detailed  and 
carefully  recorded,  preferably  using 
expliciUy  defined  scales.  Observations 
should  include,  but  not  be  limited  to, 
evaluation  of  skin  and  fur,  eyes  and 
mucous  membranes,  respiratory  and 
circulatory  effects,  autonomic  effects 
such  as  salivation,  central  nervous 
system  effects,  including  tremors  and 
convulsions,  changes  in  the  level  of 
activity,  gait  and  postvue,  reactivity  to 
handling  or  sensory  stimuli,  altered 
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strength,  and  stereotypies  or  bizarre 
behavior  (e.g.,  self-mutilation,  walking 
backwards). 

(D)  Individual  weights  of  animals 
must  be  determined  shortly  before  the 
test  substance  is  administered,  weekly 
thereafter,  and  at  death.  Changes  in 
weights  should  be  calculated  and 
recorded  when  survival  exceeds  one 
day. 

(E)  The  time  of  death  shoidd  be 
recorded  as  precisely  as  possible. 

(ix)  Gmss  pathology.  (A)  At  the  end  of 
the  test,  surviving  animals  must  be 
weighed  and  sacrificed. 

(B)  A  gross  necropsy  must  be 
performed  on  all  animals  under  test.  All 
gross  pathology  changes  should  be 
recorded. 

(C)  If  necropsy  cannot  be  performed 
immediately  after  a  dead  animal  is 
discovered,  the  animal  should  be 
refrigerated  (not  frozen)  at  temperatures 
low  enough  to  minimize  autolysis. 
Necropsies  should  be  performed  as  soon 
as  practicable,  normally  within  a  day  or 
two. 

(x)  Additional  evaluations. 
Microscopic  examination  of  organs 
showing  evidence  of  gross  pathology  in 
animals  siuT^iving  24  hours  or  more 
should  also  be  considered  because  it 
may  yield  useful  information. 

(xi)  Data  and  reporting — (A) 
Treatment  of  results.  Data  must  be 
summarized  in  tabular  form,  showing 
for  each  test  group  the  number  of 
animals  at  the  start  of  the  test,  body 
weights,  time  of  death  of  individual 
animals  at  different  dose  levels,  number 
of  animals  displaying  other  signs  of 
toxicity,  description  of  toxic  effects  and 
necropsy  findings.  Any  methods  used 
for  calculation  of  the  LD50  or  any  other 
parameters  should  be  specified  and 
referenced.  Methods  for  parameter 
estimation  are  described  in  the 
references  listed  in  paragraphs  (f)(1), 
(f)(2),  and  (f)(3)  of  this  section. 

(B)  Evaluation  of  results.  An 
evaluation  should  include  the 
relationship,  if  any,  between  exposure 
of  the  animals  to  the  test  substance  and 
the  incidence  and  severity  of  all 
abnormalities,  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
body  weight  changes,  effects  on 
mortality,  and  any  other  toxic  effects. 
The  LD50  value  should  always  be 
considered  in  conjimction  with  the 
observed  toxic  effects  and  any  necropsy 
findings.  The  LD50  value  is  a  relatively 
coarse  measurement,  useful  only  as  a 
reference  value  for  classification  and 
labeling  purposes,  and  for  an  expression 
of  the  lethal  potential  of  the  test 
substance  by  the  dermal  route. 
Reference  should  always  be  made  to  the 


experimental  animal  species  in  which 
the  LDso  value  was  obtained. 

(C)  Test  report.  In  addition  to  the 
reporting  requirements  specified  under 
EPA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792,  subpart 
J,  the  following  specific  information 
must  be  reported.  The  test  report  must 
include: 

(1)  Species,  strain,  sex,  and  soiux:e  of 
test  animals. 

(2)  Method  of  randomization  in 
assigning  animals  to  test  and  control 
groups. 

(3)  Rationale  for  selection  of  species, 
if  other  than  that  recommended. 

(4)  Tabulation  of  individual  and  test 
group  data  by  sex  and  dose  level  {e.g., 
number  of  animals  exposed,  number  of 
animals  showing  signs  of  toxicity  and 
number  of  animals  that  died  or  were 
sacrificed  during  the  test). 

(i)  Description  of  toxic  effects, 
including  their  time  of  onset,  duration, 
reversibility,  and  relationship  to  dose. 

(ii)  Body  weights. 

(Hi)  Time  of  dosing  and  time  of  death 
after  dosing. 

(iV)  Dose-response  ciuves  for 
mortality  and  other  toxic  effects  (when 
permitted  by  the  method  of 
determination). 

(v)  Gross  pathology  findings. 

(vi)  Histopathology  findings  and  any 
additional  clinical  chemistry 
evaluations,  if  performed. 

(5)  Description  of  any  pre-test 
conditioning,  including  diet,  quarantine 
and  treatment  for  disease. 

(6)  Description  of  caging  conditions 
including:  Niunber  (or  change  in 
number)  of  animals  per  cage,  bedding 
material,  ambient  temperature  and 
humidity,  photoperiod,  and 
identification  of  diet  of  test  animals. 

(7)  Manufacturer,  source,  purity,  and 
lot  number  of  test  substance. 

(8)  Relevant  properties  of  substance 
tested  including  physical  state  and  pH 
(if  applicable). 

(9)  Identification  and  composition  of 
any  vehicles  (e.g.,  diluents,  suspending 
agents,  and  emulsifiers)  or  other 
materials  used  in  administering  the  test 
substance. 

(10]  A  list  of  references  cited  in  the 
body  of  the  report.  References  to  any 
published  literature  used  in  developing 
the  test  protocol,  performing  the  testing, 
making  and  interpreting  observations, 
and  compiling  and  evaluating  the 
results. 

(f)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center. 
Rm.  NE-B607,  Enviroiunental 


Protection  Agency,  401  M  St.,  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  Chanter,  D.O.  and  Heywood,  R., 
The  LD50  Test:  Some  Considerations  of 
Precision,  Toxicology  Letters  10:303- 
307  (1982). 

(2)  Finney,  D.J.  Chapter  3 — Estimation 
of  the  median  effective  dose  and 
Chapter  4-Maximum  likelihood 
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Cambridge,  London  (1971). 
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Dose  and  Its  Estimation.  Archives  of 
Toxicology  56:215-218  (1985). 

(4)  Organization  for  Economic 
Cooperation  and  Development.  OECD 
Guideline  for  the  Testing  of  Chemicals. 
OECD  Guideline  425:  Acute  Oral 
Toxicity:  Up-and-Down  Procedure. 
Adopted:  September  21,  1998. 

(5)  Organization  for  Economic 
Cooperation  and  Development.  OECD 
Guidelines  for  Testing  of  Chemicals. 
Guideline  420:  Acute  Oral  Toxicity — 
Fixed  Dose  Method.  Adopted:  July  17, 
1992. 

(6)  Organization  for  Economic 
Cooperation  and  Development.  OECD 
Guidelines  for  Testing  of  Chemicals. 
Guideline  423:  Acute  Oral  Toxicity — 
Acute  Toxic  Class  Method.  Adopted: 
March  22,  1996 

(7)  Organization  for  Economic 
Cooperation  and  Development.  OECD 
Guidelines  for  Testing  of  Chemicals. 
Guideline  402:  Acute  Dermal  Toxicity. 
Adopted:  February  24,  1987. 

§  799.91 30    TSCA  acute  inhalation  toxicity. 

(a)  Scope.  This  section  is  intended  to 
meet  testing  requirements  under  section 
4  of  the  Toxic  Substances  Control  Act 
(TSCA).  Determination  of  acute  toxicity 
is  usually  an  initial  step  in  the 
assessment  and  evaluation  of  the  toxic 
characteristics  of  a  substance  that  may 
be  inhaled  such  as  a  gas,  volatile 
substance,  or  aerosol/particle.  It 
provides  information  on  health  hazards 
likely  to  arise  from  short-term  exposure 
by  the  inhalation  route.  Data  from  an 
acute  study  may  serve  as  a  basis  for 
classification  and  labeling.  It  is 
traditionally  a  step  in  establishing  a 
dosage  regimen  in  subchronic  and  other 
studies  and  may  provide  initial 
information  on  the  mode  of  toxic  action 
of  a  substance.  An  evaluation  of  acute 
toxicity  data  should  include  the 
relationship,  if  any,  between  the 
animals'  exposure  to  the  test  substance 
and  the  incidence  and  severity  of  all 
abnormalities,  including  behavioral  and 
clinical  abnormalities,  the  reversibility 
of  observed  abnormalities,  gross  lesions, 
body  weight  changes,  effects  on 
mortality,  and  any  other  toxic  effects. 


(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideUne 
is  the  harmonized  Office  of  Prevention, 
Pesticides,  and  Toxic  Substances 
(OPPTS)  test  guideline  870.1300 
(August  1998,  final  guideline).  These 
sources  are  available  at  the  address  in 
paragraph  (g)  of  this  section. 

(c)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  the  definitions  in 
40  CFR  Part  792— Good  Laboratory 
Practice  Standards  apply  to  this  section. 
The  following  definitions  also  apply  to 
this  section. 

Acute  inhalation  toxicity  is  the 
adverse  effect  caused  by  a  substance 
following  a  single  uninterrupted 
exposure  by  inhalation  over  a  short 
period  of  time  (24  hours  or  less)  to  a 
substance  capable  of  being  inhaled. 

Aerodynamic  equivalent  diameter  is 
defined  as  the  diameter  of  a  imit-density 
sphere  having  the  same  terminal  settling 
velocity  as  the  particle  in  question, 
whatever  its  size,  shape,  and  density.  It 
is  used  to  predict  where  in  the 
respfratory  tract  such  particles  may  be 
deposited. 

Concentration  is  expressed  as  weight 
of  the  test  substance  per  unit  voliune  of 
air,  e.g.,  milligrams  per  liter. 

Geometric  standard  deviation  (GSD) 
is  a  dimensionless  number  equal  to  the 
ratio  between  the  mass  median 
aerodynamic  diameter  (MMAD)  and 
either  84%  or  16%  of  the  diameter  size 
distribution  [e.g.,  MMAD  =  2  m;  84%  = 
4  m;  GSD  =  4/2  =  2.0.)  The  MMAD, 
together  with  the  GSD,  describe  the 
particle  size  distribution  of  an  aerosol. 
Use  of  the  GSD  may  not  be  valid  for 
non-lognormally  distributed  aerosols.  (If 
the  size  distribution  deviates  from  the 
lognormal,  it  shall  be  noted). 

Inhalable  diameter  refers  to  that 
aerodynamic  diameter  of  a  particle 
which  is  considered  to  be  inhalable  for 
the  organism  under  study.  It  is  used  to 
refer  to  particles  which  are  capable  of 
being  inhaled  and  deposited  anywhere 
within  the  respiratory  tract . 

LC50  (median  lethal  concentration)  is 
a  statistically  derived  estimate  of  a 
concentration  of  a  substance  that  can  be 
expected  to  cause  death  during 
exposure  or  within  a  fixed  time  after 
exposure  in  50%  of  animals  exposed  for 
a  specified  time.  The  LC50  value  is  a 
relatively  coarse  measurement  useful 
only  for  classification  and  labeling 
purposes  and  an  expression  of  the  lethal 
potential  of  the  test  substance  following 
inhalation.  The  LC50  value  is  expressed 
as  weight  of  test  substance  per  unit 
volume  of  air  (milligrams  per  liter)  or 
parts  per  million.  For  clarity,  the 
exposure  duration  and  test  animal 
species  should  also  be  specified,  e.g.,  4 
hours  LC50  in  F344. 


Mass  median  aerodynamic  diameter 
(MMAD)  is  the  median  aero-dynamic 
diameter  and,  along  with  the  geometric 
standard  deviation,  is  used  to  describe 
the  particle  size  distribution  of  any 
aerosol  statistically,  based  on  the  weight 
and  size  of  the  particles.  Fifty  percent  of 
the  particles  by  weight  will  be  smaller 
than  the  median  diameter  and  50%  of 
the  particles  will  be  larger. 

(a)  Approaches  to  the  determination 
of  acute  toxicity.  (1)  EPA  recommends 
the  following  means  to  reduce  the 
number  of  animals  used  to  evaluate 
acute  effects  of  chemical  exposure  while 
preserving  its  ability  to  make  reasonable 
judgments  about  safety: 

(ij  Using  data  from  substantially 
similar  mixtures.  In  order  to  minimize 
the  need  for  animal  testing,  the  Agency 
encourages  the  review  of  existing  acute 
toxicity  information  on  mixtiu-es  that 
are  substantially  similar  to  mixtures 
imder  investigation.  In  certain  cases,  it 
may  be  possible  to  get  enough 
information  to  make  preliminary  hazard 
evaluations  that  may  reduce  the  need 
for  further  animal  testing. 

(ii)  Limit  test.  When  data  on 
structiu^ly  related  chemicals  are 
inadequate,  a  limit  test  may  be 
considered.  In  the  limit  test,  a  single 
group  of  five  males  and  five  females  is 
exposed  to  2  mg/L  for  4  hours,  or  where 
this  is  not  possible  due  to  physical  or 
chemical  properties  of  the  test 
substance,  the  maximum  attainable 
concentration  where  a  particle  size 
distribution  having  an  MMAD  between 
1  and  4  nm  cannot^Je  maintained,  using 
the  procedures  described  under 
paragraph  (e)  of  this  section.  For  fibers, 
the  bivariate  distribution  of  length  and 
diameter  must  ensure  inhalability.  For 
gases  and  vapors,  the  concentrations 
need  not  be  greater  than  50,000  ppm  or 
50%  of  the  lower  explosive  limit, 
whichever  is  lower.  If  a  test  at  an 
aerosol  or  particulate  exposure  of  2  mg/ 
L  (actual  concentration  of  respirable 
substance)  for  4  hours  or,  where  this  is 
not  feasible,  the  maximum  attainable 
concentration,  using  the  procedures 
described  for  this  study,  produces  no 
observable  toxic  effects,  then  a  full 
study  using  three  concentrations  will 
not  be  necessary.  Similarly,  if  a  test  at 
a  gas  or  vapor  exposiu-e  of  50,000  ppm 
or  50%  of  the  lower  explosive  limit, 
whichever  is  lower,  produces  no 
observable  toxic  effects,  then  a  full 
study  using  three  concentrations  will 
not  be  necessary. 

(2)  [Reserved] 

(e)  Conventional  acute  toxicity  test — 
(1)  Principle  of  the  test  method.  Several 
groups  of  experimental  animals  are 
exposed  to  the  test  substance  in 
graduated  concentrations  for  a  defined 


period,  one  concentration  being  used 
per  group.  When  a  vehicle  other  than 
water  is  used  to  help  generate  an 
appropriate  concentration  of  the 
substance  in  the  atmosphere,  a  vehicle 
control  group  should  be  used  when 
historical  data  are  not  available  or 
adequate  to  determine  the  acute 
inhalation  toxicity  of  the  vehicle. 
Subsequently,  observations  of  effects 
and  death  are  made.  Animals  that  die 
during  the  test  are  necropsied  and  at  the 
conclusion  of  the  test  surviving  animals 
are  sacrificed  and  necropsied.  This 
guideline  is  directed  primarily  to 
studies  in  rodent  species  but  may  be 
adapted  for  studies  in  non-rodents. 
Animals  showing  severe  and  endiuing 
signs  of  distress  and  pain  may  need  to 
be  sacrificed.  Dosing  test  substances  in 
a  way  known  to  cause  marked  pain  and 
distress  due  to  corrosive  or  irritating 
properties  need  not  be  carried  out. 

(2)  Substance  to  be  tested.  Test, 
control,  and  reference  substances  are 
discussed  under  EPA  Good  Laboratory 
Practice  Standards  at  40  CFR  part  792, 
subpart  f. 

(3)  Test  procedures — (i)  Preparation. 
Healthy  yoimg  adult  animals  are 
acclimatized  to  the  laboratory 
conditions  for  at  least  5  days  prior  to  the 
test.  Before  the  test,  animals  are 
randomized  and  assigned  to  the 
required  niunber  of  groups. 

fii)  Animal  selection — (A)  Species  and 
strain.  (I)  Although  several  mammalian 
test  species  may  be  used,  the  preferred 
species  is  the  rat.  Commonly  used 
laboratory  strains  should  be  employed. 
If  another  manunalian  species  is  used, 
the  investigator  should  provide 
justification  and  reasoning  for  the 
selection. 

(2)  Health  Status.  Body  weight  and 
feed  consumption  are  not  sufficient 
indicators  of  the  health  status  of  animals 
prior  to  initiating  an  inhalation  toxicity 
study.  Prior  to  initiating  the  study, 
animals  must  be  monitored  for  known 
viral  and  bacterial  respiratory  pathogens 
determined  by  conventional 
microbiological  assays  (e.g.,  serology). 
The  animals  must  be  free  from 
pathogens  at  the  start  of  exposure. 

(B)  Age.  Yoimg  adult  rats  between  8- 
12  weeks  old  at  the  beginning  of  dosing, 
should  be  used.  The  weight  variation  in 
animals  or  between  groups  used  in  a  test 
should  not  exceed  ±  20%  of  the  mean 
weight  of  each  sex. 

(C)  Number  of  animals  and  sex.  (1)  At 
least  five  experimentally  naive  animals 
are  used  at  each  concentration  and  they 
must  be  of  one  sex.  After  completion  of 
the  study  in  one  sex,  at  least  one  group 
of  five  animals  of  the  other  sex  is 
exposed  to  establish  that  animals  of  this 
sex  are  not  markedly  more  sensitive  to 
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the  test  substance.  The  use  of  fewer 
animals  may  be  justified  in  individual 
circumstances.  Where  adequate 
information  is  available  to  demonstrate 
that  animals  of  the  sex  tested  are 
markedly  more  sensitive,  testing  in 
animals  of  the  other  sex  is  not  required. 
An  acceptable  option  would  be  to  test 
at  least  one  group  of  five  animals  per 
sex  at  one  or  more  dose  levels  to 
definitively  determine  the  more 
sensitive  sex  prior  to  conducting  the 
main  study. 

(2)  Females  must  be  nulliparous  and 
nonpregnant. 

(3)  In  acute  toxicity  tests  with  animals 
of  a  higher  order  than  rodents,  the  use 
of  fewer  animals  per  concentration 
group  should  be  considered. 

(D)  Assignment  of  animals.  (I)  Each 
animal  must  be  assigned  a  unique 
identification  number.  A  system  to 
assign  animals  to  test  groups  and 
control  groups  randomly  is  required. 

(2)  Control  groups.  A  concurrent 
untreated  control  group  is  not 
necessary.  Where  a  vehicle  other  than 
water  is  used  to  generate  an  appropriate 
concentration  of  the  test  substance  in 
the  atmosphere  and  historical  data  are 
not  available  or  adequate  to  determine 
the  acute  toxicity  of  the  vehicle,  a 
vehicle  control  group  must  be  used.  The 
vehicle  control  group  must  be  a  sham- 
treated  group.  Except  for  treatment  with 
the  test  substance,  animals  in  the 
vehicle  control  group  must  be  handled 
in  a  manner  identical  to  the  test-group 
animals. 

(E)  Housing.  The  animals  may  be 
group-caged  by  sex,  but  the  number  of 
animals  per  cage  must  not  interfere  with 
clear  observation  of  each  animal.  The 
biological  properties  of  the  test 
substance  or  toxic  effects  (e.g., 
morbidity,  excitability)  may  indicate  a 
need  for  individual  caging.  Animals 
must  be  housed  individually  in 
inhalation  chambers  during  exposure  to 
aerosols. 

(1)  Before  and  after  exposure,  the 
temperatiu-e  of  the  animal  room  should 
be  22  ±  3  °C  and  the  relative  humidity 
30-70%. 

(2)  Where  lighting  is  artificial,  the 
sequence  should  be  12  hours  light/12 
hours  dark. 

(3)  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
unlimited  supply  of  drinking  water. 

(F)  Inhalation  equipment.  [1]  Animals 
can  be  exposed  to  the  substance  by 
either  a  nose-only  procedvire  or  in  a 
whole-body  exposure  chamber. 
Maintenance  of  slight  negative  pressure 
inside  the  chamber  will  prevent  leakage 
of  the  test  substance  into  the 
siuTounding  areas.  The  nose-only 
exposure  procedure  is  recommended  for 


studies  of  aerosols  to  minimize 
exposures  confounding  resultant  from 
test  substance  ingestion  due  to  test 
animal  fur  licking  following  exposures. 
Animals  must  be  acclimated  to  the  nose- 
only  exposiue  chamber  prior  to  study 
and  heat  stress  minimized  during 
testing. 

(2)  Inhalation  chambers.  The  animals 
must  be  tested  in  inhalation  equipment 
designed  to  sustain  a  dynamic  airflow 
for  nose-only  exposures  of  at  least  300 
ml/minute/animal  or  an  airflow  for 
whole-body  exposures  of  at  least  12  to 
15  air  changes  per  hour  and  ensure  an 
adequate  oxygen  content  of  at  least  19% 
and  an  evenly  distributed  exposure 
atmosphere.  Where  a  whole-body 
chamber  is  used,  its  design  must 
minimize  crowding  by  providing 
individual  caging.  As  a  general  rule,  to 
ensure  stability  of  a  chamber 
atmosphere,  the  total  "volume"  of  the 
test  animals  should  not  exceed  5%  of 
the  voliune  of  the  test  chamber. 

(3)  Environmental  conditions.  The 
temperature  at  which  the  test  is 
performed  must  be  maintained  at  22  °C 
(±  2  °C).  Ideally,  the  relative  humidity 
should  be  maintained  between  40%  and 
60%,  but  in  certain  instances  (e.g.,  tests 
using  water  as  a  vehicle],  this  may  ndt 
be  practical. 

(G)  Physical  measurements. 
Measiu^ments  or  monitoring  must  be 
made  of  the  following: 

(1)  Chemical  purity  of  the  test 
material  must  be  analyzed.  If  the  test 
substance  is  present  in  a  mixtiu^,  the 
mass  and  composition  of  the  entire 
mixture,  as  well  as  the  principal 
compound,  must  be  measiued.  If  there 
is  some  difficulty  in  measuring  chamber 
analytical  concentration  due  to 
precipitation,  nonhomogeneous 
mixtures,  volatile  components,  or  other 
factors,  additional  analyses  of 
components  may  be  necessary. 

(2)  The  rate  of  air  flow  shomd-be 
monitored  continuously,  and  must  be 
recorded  at  least  every  30  minutes 
during  the  exposure  period. 

(3)  The  actual  concentrations  of  the 
test  substance  must  be  measiu^d  in  the 
breathing  zone.  During  the  exposure 
period,  the  actual  concentrations  of  the 
test  substance  must  be  held  as  constant 
as  practicable,  monitored  continuously 
or  intermittently  depending  on  the 
method  of  analysis,  and  recorded  at 
least  three  times  [i.e.,  at  the  beginning, 
at  an  intermediate  time,  and  at  the  end) 
during  the  exposure  period.  Chamber 
concentration  may  be  measured  using 
gravimetric  or  analytical  methods  as 
appropriate.  If  trial  run  measurements 
are  reasonably  consistent  (±  10%  for 
liquid  aerosol,  gas,  or  vapor;  ±  20%  for 
dry  aerosol),  then  a  minimum  of  two 


measurements  are  sufficient.  If 
measurements  are  not  consistent,  then  a 
minimum  of  foiu'  measiu'ements  should 
be  taken. 

(4)  Dining  the  development  of  the 
generating  system,  particle  size  analysis 
must  be  performed  to  establish  the 
stability  of  aerosol  concentrations. 
During  exposure,  analysis  should  be 
conducted  as  often  as  necessary  to 
determine  the  consistency  of  particle 
size  distribution.  The  MMAD  particle 
size  range  should  be  between  1—4  jim. 
The  particle  size  of  hygroscopic 
materials  must  be  small  enough  when 
dry  to  assure  that  the  size  of  the  swollen 
particle  will  still  be  within  the  1—4  jim 
MMAD  range.  Characterization  for  fibers 
must  include  the  bivariate  distribution 
of  length  and  diameter;  this  distribution 
must  ensure  inhalability.  Measiu^ments 
of  aerodynamic  particle  size  in  the 
animal's  breathing  zone  must  be 
measured  diuing  a  trial  run.  If  MMAD 
values  for  each  exposiue  level  are 
within  10%  of  each  other,  then  a 
minimum  of  two  measurements  diuiag 
the  exposiu^s  should  be  sufficient.  U 
pretest  measurements  are  not  within 
10%  of  each  other,  then  a  minimum  of 
foiu'  measvu^ments  should  be  taken. 

(5)  Temperatine  and  hmnidity  must 
be  monitored  continuously,  and  must  be 
recorded  at  least  every  30  minutes. 

(iii)  Exposure  duration  and 
concentration  levels.  (A)  Exposure 
duration.  Shortly  before  exposiue,  the 
animals  are  weighed  and  then  exposed 
to  the  test  target  concentration  in  the 
designated  apparatus  for  4  hour 
exposure  period  after  equilibration  of 
the  chamber  concentrations.  The  target 
concentration  is  defined  by  an  average 
of  5%  for  gases  and  vapors  and  15%  for 
particles  and  aerosols.  The  animals  are 
weighed  again  at  the  conclusion  of  the 
exposure  period  to  determine  body 
weight  change.  Other  durations  may  be 
needed  to  meet  specific  requirements. 
Food  must  be  withheld  diuing 
exposure.  Water  may  also  be  withheld 
in  certain  circumstances. 

(B)  Exposure  concentration  levels.  At 
least  three  concentration  levels  and  a 
vehicle  control  group,  if  required  (see 
paragraph  (e)(3)(ii)(D)(2)  of  this  section), 
must  be  used.  The  concentration  levels 
should  be  spaced  appropriately  to 
produce  a  concentration-response  curve  ' 
and  permit  an  estimation  of  the  median 
lethal  concentration  (LCso).  The 
concentrations  can  either  be  linearly  or 
logarithmically  spaced  depending  on 
the  anticipated  steepness  of  the 
concentration-response  curve.  A 
rationale  for  concentration  selection 
should  be  provided  to  indicate  that  the 
selected  concentrations  will  maximally 
support  detection  of  concentration- 


response  relationship.  The  high 
concentration  should  be  clearly  toxic  or 
a  limit  concentration,  but  should  not 
result  in  an  incidence  of  fatalities  that 
would  preclude  a  meaningful  evaluation 
of  the  data.  The  lowest  concentration 
should  define  a  no-observed-effects 
level  (NOEL).  Range-finding  studies 
using  single  animals  may  help  to 
estimate  the  positioning  of  the  test 
groups  so  that  no  more  than  three 
concentration  levels  will  be  necessary. 

(C)  When  the  physical  and  chemical 
properties  of  the  test  substance  show  a 
low  flash  point  or  the  test  substance  is 
otherwise  known  or  thought  to  be 
explosive,  care  must  be  taken  to  avoid 
exposure  level  concentrations  that  could 
result  in  an  exposure  chamber  explosion 
during  the  test. 

(iv)  Observation  period.  The 
observation  period  must  be  at  least  14 
days.  However,  the  duration  of 
observation  should  not  be  fixed  rigidly. 
It  should  be  determined  by  the  toxic 
reactions,  rate  of  onset,  and  length  of 
recovery  period,  and  thus  may  be 
extended  when  considered  necessary. 
The  time  at  which  signs  of  toxicity 
appear,  the  duration  of  the  signs 
observed,  and  the  time  of  death  must  be 
recorded  and  are  important,  especially  if 
there  is  a  tendency  for  delayed  effects. 

(v)  Observation  of  animals.  (A)  A 
careful  clinical  examination  must  be 
made  at  least  once  each  day. 

(B)  Additional  observations  should  be 
made  daily  with  appropriate  actions 
taken  to  minimize  loss  of  animals  to  the 
study,  e.g.,  necropsy  or  refrigeration  of 
those  animals  found  dead  and  isolation 
of  weak  or  moribund  animals. 

(C)  Observations  must  be  detailed  and 
carefully  recorded,  preferably  using 
explicitly  defined  scales.  Observations 
should  include,  but  not  be  limited  to, 
evaluation  of  skin  and  fur,  eyes  and 
mucous  membranes,  respiratory  and 
circulatory  effects,  autonomic  effects 
such  as  salivation,  central  nervous 
system  effects,  including  tremors  and 
convulsions,  changes  in  the  level  of 
activity,  gait  and  posture,  reactivity  to 
handling  or  sensory  stimuli,  altered 
strength,  and  stereotypies  or  bizarre 
behavior  (e.g.,  self  mutilation,  walking 
backwards). 

(D)  Individual  weights  of  animals 
must  be  determined  pre-exposure  and 
post-exposure,  weekly  after  exposure, 
and  at  death.  Changes  in  weights  should 
be  calculated  and  recorded  when 
survival  exceeds  1  day. 

(E)  The  time  of  death  should  be 
recorded  as  precisely  as  possible. 

(vi)  Gross  pathology.  (A)  At  the  end  of 
the  test,  surviving  animals  must  be 
weighed,  sacrificed  and  a  gross 
necropsy  must  be  performed  on  all 


animals  under  test,  with  particular 
reference  to  any  changes  in  the 
respiratory  tract.  All  gross  pathology 
changes  must  be  recorded. 

(1)  The  gross  necropsy  must  include 
examination  of  orifices  and  the  cranial, 
thoracic,  and  abdominal  cavities,  and 
contents. 

(2)  At  least  the  lungs,  liver,  kidneys, 
adrenals,  brain,  and  gonads  should  be 
weighed  wet,  as  soon  as  possible  after 
dissection  to  avoid  drying. 

(3)  Optionally,  the  following  organs 
and  tissues,  or  representative  samples 
thereof,  may  be  preserved  in  a  suitable 
medium  for  possible  future 
histopathological  examination:  All  gross 
lesions;  brain-including  sections  of 
medulia/pons;  cerebellar  cortex  and 
cerebral  cortex;  pituitary;  thyroid/ 
paiathyroid;  thymus;  heart;  sternum 
with  bone  marrow;  salivary  glands; 
liver;  spleen;  kidneys;  adrenals; 
pancreas;  gonads;  accessory  genital 
organs  (epididymis,  prostrate,  and,  if 
present,  seminal  vesicles);  aorta;  skin; 
gall  bladder  (if  present);  esophagus; 
stomach;  duodenum;  jejunum;  ileum; 
cecum;  colon;  rectum;  urinary  bladder; 
representative  lymph  nodes;  thigh 
musculature;  peripheral  nerve;  spinal 
cord  at  three  levels  cervical, 
midthoracic,  and  lumbar;  and  eyes. 
Respiratory  tract  tissues  should  be 
perfusion  preserved  in  a  suitable 
medium. 

(B)  If  necropsy  cannot  be  performed 
immediately  after  a  dead  animal  is 
discovered  during  the  observation 
period,  the  animal  should  be 
refrigerated  (not  frozen)  at  temperatures 
low  enough  to  minimize  autolysis. 
Necropsies  should  be  performed  as  soon 
as  possible  after  death  (normally  within 
24  to  48  hours). 

(vii)  Additional  evaluations.  In 
animals  surviving  24  hours  or  more, 
microscopic  examination  of  organs 
shovdng  evidence  of  gross  pathology 
should  be  considered  since  it  may  yield 
useful  information  on  the  nature  of 
acute  toxic  effects. 

(f)  Data  and  reporting — (1)  Treatment 
of  results.  Data  must  be  summarized  in 
tabular  form  showing  for  each  test  group 
the  number  of  animeds  at  the  start  of  the 
test,  body  weights,  time  of  death  of 
individual  animals  at  different  exposure 
levels,  number  of  animals  displaying 
other  signs  of  toxicity,  description  of 
toxic  effects  and  necropsy  findings.  The 
method  used  for  calculation  of  the  LCjo 
or  any  other  parameters  must  be 
specified  and  referenced.  Some 
acceptable  methods  for  parameter 
estimation  are  described  in  the 
references  described  in  paragraphs 
(g)(1).  (g)(2).  and  (g)(3)  of  this  section. 


(2)  Evaluation  of  results.  The  LC50 
value  should  be  considered  in 
conjunction  with  the  observed  toxic 
effects  and  the  necropsy  findings.  The 
evaluation  should  include  the 
relationship,  if  any,  between  exposure 
of  animals  to  the  test  substance  and  the 
incidence  and  severity  of  all 
abnormalities  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
body  weight  changes,  mortality,  and 
other  toxic  effects. 

(3)  Test  report.  In  addition  to  the 
reporting  requirements  specified  under 
EPA  Good  Laboratory'  Practice 
Standards  at  40  CFR  part  792.  subpart 
J,  the  following  specific  information 
must  be  reported.  The  test  report  shall 
include: 

(i)  Test  conditions.  (A)  Description  of 
exposure  apparatus  including  design, 
type,  dimensions. 

(B)  Source  of  air,  system  for 
generating  the  test  article  as  particle, 
aerosol,  gas,  or  vapor. 

(C)  Method  for  conditioning  air, 
equipment  for  measuring  temperature, 
humidity,  particle  size  or  particulate 
aerosol  concentration  size,  and  actual 
concentration. 

(D)  Treatment  of  exhaust  air  and  the 
method  of  housing  the  animals  in  a  test 
chamber  when  this  is  used. 

(ii)  Exposure  data.  The  exposure  data 
must  be  tabulated  and  presented  with 
mean  values  and  a  measure  of 
variability  (e.g.,  standard  deviation)  and 
should  include: 

(A)  Chemical  purity  of  the  test 
material. 

(B)  Airflow  rates  through  the 
inhalation  equipment. 

(C)  Temperature  and  humidity  of  the 
air. 

(D)  Nominal  concentration  (total- 
amount  of  test  substance  fed  into  the 
inhalation  equipment  divided  by 
volume  of  air). 

(E)  Actual  (analytical  or  gravimetric) 
concentration  in  test  breathing  zone. 

(F)  Particle  size  distribution 
(calculated  MMAD  and  GSD)  and  the 
bivariate  distribution  of  fiber  length  and 
diameter,  where  appropriate. 

(G)  Explanation  as  to  why  the  desired 
chamber  concentration  and/or  particle 
size  could  not  be  achieved  (if 
applicable),  and  the  efforts  taken  to 
comply  with  these  aspects  of  this 
section. 

(iii)  Species,  strain,  sex,  and  source  of 
test  animals. 

(iv)  Method  of  randomization  in 
assigning  animals  to  test  and  control 
groups. 

(v)  Rationale  for  selection  of  species, 
if  other  than  that  recommended. 

(vi)  Results.  Tabulation  of  individual 
and  test  group  data  by  sex  and  exposure 
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concentration  level  (e.g.,  number  of 
animals  exposed,  number  of  animals 
showing  signs  of  toxicity  and  number  of 
animals  that  died  or  were  sacriHced 
during  the  test). 

(A)  Description  of  toxic  effects 
including  time  of  onset,  duration, 
reversibility,  and  relationship  to  the 
exposure  concentration  levels. 

(B)  Pre-exposure  and  post-exposure 
body  weight  change  in  animals,  and 
weight  change  during  the  observation 
period. 

(C)  Time  of  dosing  and  time  of  death 
during  or  following  exposure. 

(D)  Concentration-response  curves  for 
mortality  and  other  toxic  effects  (when 
pennitted  by  the  method  of 
detennination). 

(E)  Gross  pathology  necropsy  findings 
in  the  test  animals  and  vehicle  control 
animals,  if  included.  Data  must  be 
tabulated  to  show  the  counts  and 
incidence  of  gross  alterations  observed 
for  each  group  tested  and  the  nimiber  of 
animals  affected  by  each  type  of  lesion 
along  with  the  location  and  frequency  of 
each  type  of  lesion. 

(F)  Histopathology  findings  and  any 
additional  evaluations  (e.g.,  clinical 
chemistry),  if  pefformed. 

(vii)  Description  of  any  pretest 
conditioning,  including  diet,  quarantine 
and  treatment  for  disease. 

(viii)  Description  of  caging  conditions, 
including:  niunber  (or  change  in 
number)  of  animals  per  cage,  bedding 
material,  ambient  temperature  and 
humidity,  photoperiod,  and 
identification  of  diet  of  test  animals. 

(ix)  Manufacturer  (source),  lot 
nimiber,  and  purity  of  test  substance. 

(x)  Identification  and  composition  of 
any  vehicles  (e.g.,  diluents,  suspending 
agents,  and  emulsifiers)  or  other 
materials  ,  if  used  in  administering  the 
test  substamce. 

(xi)  A  list  of  references  cited  in  the 
body  of  the  report.  References  to  any 
published  literatiire  used  in  developing 
the  test  protocol,  performing  the  testing, 
making  and  interpreting  observations, 
and  compiling  and  evaluating  the 
resiUts. 

(g)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
shoidd  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  Environmental 
Protection  Agency,  401  M  St..  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  Chanter,  D.O.  and  Heywood,  R.  The 
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§799.9305    TSCA  Repeated  dose  28-day 
oral  toxicity  study  in  rodents. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  testing 
requirements  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.3050 
(July  2000,  final  guidelines).  This  source 
is  available  at  the  address  in  paragraph 
(h)  of  this  section. 

(b)  Purpose.  (1)  In  the  assessment  and 
evaluation  of  the  toxic  characteristics  of 
a  chemical,  the  determination  of  oral 
toxicity  using  repeated  doses  may  be 
carried  out  after  initial  information  on 
toxicity  has  been  obtained  by  acute 
testing.  This  study  provides  information 
on  the  possible  health  hazards  likely  to 
arise  from  repeated  exposure  over  a 
relatively  limited  period  of  time.  The 
method  comprises  the  basic  repeated 
dose  toxicity  study  that  may  be  used  for 
chemicals  on  which  a  90-day  study  is 
not  warranted  (e.g.,  when  the 
production  volume  does  not  exceed 
certain  limits)  or  as  a  preliminary  to  a 
long  term  study.  The  duration  of 
exposure  should  normally  be  28  days 
although  a  14-day  study  may  be 
appropriate  in  certain  circiunstances; 
justification  for  use  of  a  14-day 
exposure  period  should  be  provided. 


(2)  This  section  places  emphasis  on 
neiuological  eff^ects  as  a  specific 
endpoint,  and  the  need  for  careful 
clinical  observations  of  the  animals,  so 
as  to  obtain  as  much  information  as 
possible,  is  stressed.  The  method  should 
identify  chemicals  with  neiu-otoxic 
potential,  which  may  warrant  further  in- 
depth  investigation  of  this  aspect.  In 
addition,  the  method  may  give  an 
indication  of  immunological  effects  and 
reproductive  organ  toxicity. 

(c)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  in  40  CFR  Part 

.  792 — Good  Laboratory  Practice 
Standards  apply  to  this  section.  The 
following  definitions  also  apply  to  this 
section. 

Dosage  is  a  general  term  comprising 
of  dose,  its  frequency  and  the  dtu'ation 
of  dosing. 

Dose  is  the  amount  of  test  substance 
administered.  Dose  is  expressed  as 
weight  (g,  mg)  or  as  weight  of  test 
substance  per  unit  weight  of  test  animal 
(e.g.,  mg/kg),  or  as  constant  dietary 
concentrations  (parts  per  million 
(ppm)). 

No-observed-effects  level  (NOEL)  is 
the  maximum  dose  used  in  a  study 
which  produces  no  adverse  effects.  The 
NOEL  is  usually  expressed  in  terms  of 
the  weight  of  a  test  substance  given 
daily  per  unit  weight  of  test  animals 
(milligrams  per  kilograms  per  day). 

(d)  Principle  of  the  test.  The  test 
substance  is  orally  administered  daily  in 
graduated  doses  to  several  groups  of 
experimental  animals,  one  dose  level 
per  group  for  a  period  of  28  days. 
Dining  the  period  of  administration  the 
animals  are  observed  closely,  each  day 
for  signs  of  toxicity.  Animals  which  die 
or  are  sacrificed  diu'ing  the  test  are 
necropsied  and  at  the  conclusion  of  the 
test  siuviving  animals  are  sacrificed  and 
necropsied. 

(e)  Description  of  the  method — (1) 
Selection  of  animal  species.  The 
preferred  rodent  species  is  the  rat. 
although  other  rodent  species  may  be 
used.  Commonly  used  laboratory  strains 
of  young  healthy  adult  animals  should 
be  employed.  Tbe  females  should  be 
nulliparous  and  non-pregnant.  Dosing 
should  begin  as  soon  as  possible  after 
weaning  and,  in  any  case,  before  the 
animals  are  9  weeks  old.  At  the 
commencement  of  the  study  the  weight 
variation  of  animals  used  should  be 
minimal  and  not  exceed  ±  20%  of  the 
mean  weight  of  each  sex.  Where  a 
repeated  dose  oral  study  is  conducted  as 


a  preliminary  to  a  long  term  study, 
preferably  animals  from  the  same  strain 
and  source  should  be  used  in  both 
studies. 

(2)  Housing  and  feeding  conditions. 
The  temperature  in  the  experimental 
animal  room  should  be  22  °C  (±  3  °C). 
Although  the  relative  humidity  should 
be  at  least  30%  and  preferably  not  to 
exceed  70%  other  than  during  room 
cleaning,  the  aim  should  be  50-60%. 
Lighting  should  be  artificial,  the 
sequence  being  12  hours  light,  12  hours 
dark.  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
unlimited  supply  of  drinking  water.  The 
choice  of  diet  may  be  influenced  by  the 
need  to  ensure  a  suitable  admixture  of 

a  test  substance  when  administered  by 
this  method.  Animals  may  be  housed 
individually,  or  be  caged  in  small 
groups  of  the  same  sex;  for  group  caging, 
no  more  than  five  animals  should  be 
housed  per  cage. 

(3)  Preparation  of  animals.  Healthy 
young  adult  animals  must  be  randomly 
assigned  to  the  control  and  treatment 
groups.  Cages  should  be  arranged  in 
such  a  way  that  possible  effects  due  to 
cage  placement  are  minimized.  The 
animals  are  identified  uniquely  and 
kept  in  their  cages  for  at  least  5  days 
prior  to  the  start  of  the  study  to  allow 
for  acclimatization  to  the  laboratory 
conditions. 

(4)  Preparation  of  doses,  (i)  The  test 
compound  must  be  administered  by 
gavage  or  via  the  diet  or  drinking  water. 
The  method  of  oral  administration  is 
dependent  on  the  purpose  of  the  study, 
and  the  physical/chemical  properties  of 
the  test  material. 

(ii)  Where  necessary,  the  test 
substance  is  dissolved  or  suspended  in 
a  suitable  vehicle.  It  is  recommended 
that,  wherever  possible,  the  use  of  an 
aqueous  solution/suspension  be 
considered  first,  followed  by 
consideration  of  a  solution/emulsion  in 
oil  (e.g.,  com  oil)  and  then  by  possible 
solution  in  otlier  vehicles.  For  vehicles 
other  than  water  the  toxic 
characteristics  of  the  vehicle  must  be 
known.  The  stability  of  the  test 
substance  in  the  vehicle  should  be 
determined. 

(f)  Procedure — {1)Number  and  sex  of 
animals.  At  least  10  animals  (five  female 
and  five  male)  should  be  used  at  each 
dose  level.  If  interim  sacrifices  are 
planned,  the  number  should  be 
increased  by  the  number  of  animals 
scheduled  to  be  sacrificed  before  the 
completion  of  the  study.  Consideration 
should  be  given  to  an  additional 
satellite  group  of  10  animals  (five  per 
sex)  in  the  control  and  in  the  top  dose 
group  for  observation  of  reversibility, 
persistence,  or  delayed  occxurence  of 


toxic  effects,  for  at  least  14  days  post 
treatment. 

(2)  Dosage,  (i)  Generally,  at  least  three 
test  groups  and  a  control  group  should 
be  used,  but  if  from  assessment  of  other 
data,  no  effects  would  be  expected  at  a 
dose  of  1000  mg/kg  bodyweight/per  day, 
a  limit  test  may  be  performed,  ff  there 
are  no  suitable  data  available,  a  range 
finding  study  may  be  performed  to  aid 
the  determination  of  the  doses  to  be 
used.  Except  for  treatment  with  the  test 
substance,  animals  in  the  control  group 
should  be  handled  in  an  identical 
manner  to  the  test  group  subjects.  If  a 
vehicle  is  used  in  administering  the  test 
substance,  the  control  group  should 
receive  the  vehicle  in  the  highest 
volume  used. 

lii)  Dose  levels  should  be  selected 
taking  into  account  any  existing  toxicity 
and  (toxico-)  kinetic  data  available  for 
the  test  compoimd  or  related  materials. 
The  highest  dose  level  should  be  chosen 
with  the  aim  of  inducing  toxic  effects 
but  not  death  or  severe  suffering. 
Thereafter,  a  descending  sequence  of 
dose  levels  should  be  selected  with  a 
view  to  demonstrating  any  dosage 
related  response  and  NOEL  at  the  lowest 
dose  level.  Two  to  four  fold  intervals  are 
frequently  optimal  for  setting  the 
descending  dose  levels  and  addition  of 
a  fourth  test  group  is  often  preferable  to 
using  very  large  intervals  (e.g.,  more 
than  a  factor  of  10)  between  dosages. 

(3)  Limit  test.  If  a  test  at  one  dose  level 
of  at  least  1000  mg/kg  body  weight/day 
or,  for  dietary  or  drinking  water 
administration,  an  equivalent 
percentage  in  the  diet,  or  drinking  water 
(based  upon  body  weight 
determinations),  using  the  procedures 
described  for  this  study,  produces  no 
observable  toxic  effects  and  if  toxicity 
would  not  be  expected  based  upon  data 
fi-om  structurally  related  compoimds, 
then  a  full  study  using  three  dose  levels 
may  not  be  considered  necessary.  The 
limit  test  applies  except  when  human 
exposure  indicates  the  need  for  a  higher 
dose  level  to  be  used. 

(4)  Administration  of  doses,  (i)  The 
animals  are  dosed  with  the  test 
substance  daily  7  days  each  week  for  a 
period  of  28  days;  use  of  a  5-day  per 
week  dosing  regime  or  a  14-day 
exposure  period  needs  to  be  justified. 
When  the  test  substance  is  administered 
by  gavage,  this  should  be  done  in  a 
single  dose  to  the  animals  using  a 
stomach  tube  or  a  suitable  intubation 
cannula.  The  maximum  volume  of 
liquid  that  can  be  administered  at  one 
time  depends  on  the  size  of  the  test 
animal.  The  volume  should  not  exceed 
Iml/lOOg  body  weight,  except  in  the 
case  of  aqueous  solutions  where  2ml/ 
lOOg  body  weight  may  be  used.  Except 


for  irritating  or  corrosive  substances 
which  will  normally  reveal  exacerbated 
effects  with  higher  concentrations, 
variability  in  test  volume  should  be 
minimized  by  adjusting  the 
concentration  to  ensure  a  constant 
volume  at  all  dose  levels. 

(ii)  For  substances  administered  via 
the  diet  or  drinking  water  it  is  important 
to  ensure  that  the  quantities  of  the  test 
substance  involved  do  not  interfere  with 
normal  nutrition  or  water  balance. 
When  the  test  substance  is  administered 
in  the  diet  either  a  constant  dietary 
concentration  (parts  per  million  (ppm)) 
or  a  constant  dose  level  in  terms  of  the 
animals'  body  weight  may  be  used;  the 
alternative  used  must  be  specified.  For 
a  substance  administered  by  gavage,  the 
dose  should  be  given  at  similar  times 
each  day,  and  adjusted  as  necessary  to 
maintain  a  constant  dose  level  in  terms 
of  animal  body  weight.  Where  a 
repeated  dose  study  is  used  as  a 
preliminary  to  a  long  term  study,  a 
similar  diet  should  be  used  in  both 
studies. 

(5)  Observations,  (i)  The  observation 
period  should  be  28  days,  luiless  the 
study  duration  is  14  days  (see  paragraph 
(b)(1)  of  this  section).  Animals  in  a 
satellite  group  scheduled  for  follow-up 
observations  should  be  kept  for  at  least 
a  further  14  days  without  treatment  to 
detect  delayed  occurrence,  or 
persistence  of,  or  recovery  horn  toxic 
effects. 

(ii)  General  clinical  observations 
should  be  made  at  least  once  a  day, 
preferably  at  the  same  time(s)  each  day 
and  considering  the  peak  period  of 
anticipated  effects  after  dosing.  The 
health  condition  of  the  animals  should 
be  recorded.  At  least  twice  daily,  all 
animals  are  observed  for  morbidity  and 
mortality. 

(iii)  Once  before  the  first  exposure  (to 
allow  for  within-subject  comparisons), 
and  at  least  once  a  week  thereafter, 
detailed  clinical  observations  should  be 
made  in  all  animals.  These  observations 
should  be  made  outside  the  home  cage 
in  a  standard  arena  and  preferably  at  the 
same  time,  each  time.  They  should  be 
carefully  recorded,  preferably  using 
scoring  systems,  explicitly  defined  by 
the  testing  laboratory.  Effort  should  be 
made  to  ensure  that  variations  in  the 
test  conditions  are  minimal  and  that 
observations  are  preferably  conducted 
by  observers  unaware  of  the  treatment. 
Signs  noted  should  include,  but  not  be 
limited  to,  changes  in  skin,  fur,  eyes, 
mucous  membranes,  occiurence  of 
secretions  and  excretions  and 
autonomic  activity  (e.g.,  lacrimation, 
piloerection,  pupil  size,  imusual 
respiratory  pattern).  Changes  in  gait, 
posttu'e  and  response  to  handling  as 
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well  as  the  presence  of  clonic  or  tonic 
movements,  stereotypies  (e.g.,  excessive 
grooming,  repetitive  circling)  or  bizarre 
behaviour  (e.g.,  self-mutilation,  walking 
backwards)  should  also  be  recorded. 

(iv)  In  the  fourth  exposiue  week 
sensory  reactivity  to  stimuli  of  different 
types  (see  paragraph  {h)(2)  of  this 
section)  (e.g.,  auditory,  visual  and 
proprioceptive  stimidi),  assessment  of 
grip  strength  and  motor  activity 
assessment  shoidd  be  conducted. 
Fmther  details  of  the  procediu^s  that 
could  be  followed  are  given  in  the 
respective  references.  However, 
alternative  procedures  than  those 
referenced  could  also  be  used.  Examples 
of  procedures  for  observation  are 
described  in  the  references  in 
paragraphs  (h)(1).  (h)(2),  (h)(3).  (h)(4), 
and  (h)(5)  of  this  section. 

(v)  Fimctional  observations  conducted 
in  the  foiuth  exposure  week  may  be 
omitted  when  the  study  is  conducted  as 
a  preliminary  study  to  a  subsequent 
subchronic  (90-day)  study.  In  that  case, 
the  functional  observations  should  be 
included  in  this  follow-up  study.  On  the 
other  hand,  the  availability  of  data  on 
functional  observations  from  the 
repeated  dose  study  may  enhance  the 
ability  to  select  dose  levels  for  a 
subsequent  subchronic  study. 

(vi)  Exceptionally,  functional 
observations  may  also  be  omitted  for 
groups  that  otherwise  reveal  signs  of 
toxicity  to  an  extent  that  would 
significantly  interfere  with  the 
functional  test  performance. 

(6)  Body  weight  and  food /water 
consumption.  All  animals  should  be 
weighed  at  least  once  a  week. 
MeasiU'ements  of  food  consumption 
should  be  made  at  least  weekly.  If  the 
test  substance  is  administered  via  the 
drinking  water,  water  consumption 
should  also  be  measured  at  least  weekly. 

(7)  Hematology,  (i)  The  following 
hematological  examinations  should  be 
made  at  the  end  of  the  test  period: 
hematocrit,  hemoglobin  concentration, 
erythrocyte  coimt,  total  and  differential 
leukocyte  coimt,  platelet  count  and  a 
measiue  of  blood  clotting  time/ 
potential. 

(ii)  Blood  samples  should  be  taken 
from  a  named  site  just  prior  to  or  as  part 
of  the  procedure  for  sacrificing  the 
animals,  and  stored  under  appropriate 
conditions. 

(8)  Clinical  Biochemistry,  (i)  Clinical 
biochemistry  determinations  to 
investigate  major  toxic  effects  in  tissues 
and,  specifically,  effects  on  kidney  and 
liver,  should  be  performed  on  blood 
samples  obtained  of  all  animals  just 
prior  to  or  as  part  of  the  procedure  for 
sacrificing  the  animals  (apart  from  those 
found  moribund  and/or  intercvurently 


sacrificed).  Overnight  fasting  of  the 
animals  prior  to  blood  sampling  is 
recommended.'  Investigations  of  plasma 
or  serum  shall  include  sodium, 
potassium,  glucose,  total  cholesterol, 
urea,  creatinine,  total  protein  and 
albumin,  at  least  two  enzymes 
indicative  of  hepatocellular  effects  (such 
as  alanine  aminotransferase,  aspartate 
aminotransferase,  alkaline  phosphatase, 
gamma  glutamyl  transpeptidase,  and 
sorbitol  dehydrogenase).  Measiu^ments 
of  additional  enzymes  (of  hepatic  or 
other  origin)  and  bile  acids  may  provide 
useful  information  under  certain 
circtunstances. 

(ii)  Optionally,  the  following 
luinalysis  determinations  could  be 
performed  diu-ing  the  last  week  of  the 
study  using  timed  luine  volume 
collection;  appearance,  voliune, 
osmolality  or  specific  gravity,  pH, 
protein,  glucose  and  blood  and  blood 
cells. 

(iii)  In  addition,  studies  to  investigate 
serum  markers  of  general  tissue  damage 
should  be  considered.  Other 
determinations  that  should  be  carried 
out  if  the  known  properties  of  the  test 
substance  may,  or  are  suspected  to, 
affect  related  metabolic  profiles  include 
calcium,  phosphate,  fasting 
triglycerides,  specific  hormones, 
methemoglobin  and  cholinesterase. 
These  must  to  be  identified  for 
chemicals  in  certain  classes  or  on  a 
case-by-case  basis. 

(iv)  Overall,  there  is  a  need  for  a 
flexible  approach,  depending  on  the 
species  and  the  observed  and/or 
expected  effect  with  a  given  compoxuid. 

(v)  If  historical  baseline  data  are 
inadequate,  consideration  should  be 
given  to  determination  of  hematological 
and  clinical  biochemistry  variables 
before  dosing  commences. 

(9)  Pathology — (i)Gross  necropsy.  (A) 
All  animals  in  the  study  must  be 
subjected  to  a  full,  detailed  gross 
necropsy  which  includes  careful 
examination  of  the  external  siuface  of 
the  body,  all  orifices,  and  the  cranial, 
thoracic  and  abdominal  cavities  and 
their  contents.  The  liver,  kidneys, 
adrenals,  testes,  epididymides,  thymus, 
spleen,  brain  and  heart  of  all  animals 


'  For  a  number  of  measurements  in  serum  and 
plasma,  most  notably  for  glucose,  overnight  fasting 
would  be  preferable.  The  major  reason  for  this 
preference  is  that  the  increased  variability  which 
would  inevitably  result  from  non-festing,  would 
tend  to  mask  more  subtle  effects  and  make 
interpretation  difficult.  On  the  other  band, 
however,  overnight  fasting  may  interfere  with  the 
general  metabolism  of  the  animals  and,  particularly 
in  feeding  studies,  may  disturb  the  daily  exposure 
to  the  test  substance.  If  overnight  fasting  is  adopted, 
clinical  biochemical  determinations  should  be 
performed  after  the  conduct  of  functional 
observations  in  week  4  of  the  study. 


(apart  fitjm  those  found  moribund  and/ 
or  intercurrently  sacrificed)  should  be 
trimmed  of  any  adherent  tissue,  as 
appropriate,  and  their  wet  weight  taken 
as  soon  as  possible  after  dissection  to 
avoid  drying. 

(B)  The  following  tissues  should  be 
preserved  in  the  most  appropriate 
fixation  mediiun  for  both  the  type  of 
tissue  and  the  intended  subsequent 
histopathological  examination:  all  gross 
lesions,  brain  (representative  regions 
including  cerebrum,  cerebellmn  and 
pons),  spinal  cord,  stomach,  small  and 
large  intestines  (including  Peyer's 
patches),  liver,  kidneys,  adrenals, 
spleen,  heart,  thymus,  thyroid,  trachea 
and  limgs  (preserved  by  inflation  with 
fixative  and  then  immersion),  ovaries, 
uterus,  testes,  epididymides,  accessory 
sex  organs  (e.g..  prostate,  seminal 
vesicles),  urinary  bladder,  lymph  nodes 
(preferably  one  lymph  node  covering 
the  route  of  administration  and  another 
one  distant  from  the  route  of 
administration  to  cover  systemic 
effects),  peripheral  nerve  (sciatic  or 
tibial)  preferably  in  close  proximity  to 
the  muscle,  and  a  section  of  bone 
marrow  (or,  alternatively,  a  fresh 
moimted  bone  marrow  aspirate).  The 
clinical  and  other  findings  may  suggest 
the  need  to  examine  additional  tissues. 
Also  any  organs  considered  likely  to  be 
target  organs  based  on  the  known 
properties  of  the  test  substance  should 
be  preserved. 

(ii)  Histopathology.  (A)  Full 
histopathology  should  be  carried  out  on 
the  preserved  organs  and  tissiies  of  all 
animals  in  the  control  and  high  dose 
groups.  These  examinations  should  be 
extended  to  animals  of  all  other  dosage 
groups,  if  treatment -related  changes  are 
observed  in  the  high  dose  group. 

(B)  All  gross  lesions  must  be 
examined. 

(C)  When  a  satellite  group  is  used, 
histopathology  should  be  performed  on 
tissues  and  organs  identified  as  showing 
effects  in  the  treated  groups. 

(g)  Data  and  reporting— {1)  Data,  (i) 
Individual  data  should  be  provided. 
Additionally,  all  data  should  be 
siunmarized  in  tabular  form  showing  for 
each  test  group  the  number  of  animals 
at  the  start  of  the  test,  the  ntunber  of 
animals  found  dead  during  the  test  or 
sacrificed  for  humane  reasons  and  the 
time  of  any  death  or  himi£me  sacrifice, 
the  number  showing  signs  of  toxicity,  a 
description  of  the  signs  of  toxicity 
observed,  including  time  of  onset, 
duration,  and  severity  of  any  toxic 
effects,  the  niunber  of  animals  showing 
lesions,  the  tjrpe  of  lesions  and  the 
percentage  of  animals  displaying  each 
type  of  lesion. 


(ii)  When  possible,  numerical  results 
should  be  evaluated  by  an  appropriate 
and  generally  acceptable  statistical 
method.  The  statistical  methods  should 
be  selected  during  the  design  of  the 
study. 

(2)Tes(  report.  The  test  report  must 
include  the  following  information: 

(i)  Test  substance: 

(A)  Physical  nature,  purity  and 
physicochemical  properties. 

(B)  Identification  data. 

(ii)  Vehicle  (if  appropriate): 
Justification  for  choice  of  vehicle,  if 
other  than  water. 

(iii)  Test  animals: 

(A)  Species/strain  used. 

(B)  Number,  age  and  sex  of  animals. 

(C)  So\ut:e,  housing  conditions,  diet, 
etc. 

(D)  Individual  weights  of  animals  at 
the  start  of  the  test. 

(iv)  Test  conditions: 

(A)  Rationale  for  dose  level  selection. 

(B)  Details  of  test  substance 
formulation/diet  preparation,  achieved 
concentration,  stability  and 
homogeneity  of  the  preparation. 

(C)  Details  of  the  administration  of  the 
test  substance. 

(D)  Conversion  from  diet/drinking 
water  test  substance  concentration 
(parts  per  million  (ppm))  to  the  actual 
dose  (mg/kg  body  weight/day),  if 
applicable. 

(E)  Details  of  food  and  water  quality, 
(v)  Results: 

(A)  Body  weight/body  weight 
changes. 

(B)  Food  consumption,  and  water 
consumption,  if  applicable. 

(C)  Toxic  response  data  by  sex  and 
dose  level,  including  signs  of  toxicity. 

(D)  Natiue,  severity  and  duration  of 
clinical  observations  (whether  reversible 
or  not). 

(E)  Sensory  activity,  grip  strength  and 
motor  activity  assessments. 

(F)  Hematological  tests  with  relevant 
base-line  values. 

(G)  Clinical  biochemistry  tests  with 
relevant  base-line  values. 

(H)  Body  weight  at  sacrificing  and 
organ  weight  data. 

(I)  Necropsy  findings. 

(J)  A  detailed  description  of  all 
histopathological  findings. 

(K)  Absorption  data  if  available. 

(L)  Statistical  treatment  of  residts. 
where  appropriate. 

(vi)  Discussion  of  results. 

(vii)  Conclusions. 

(h)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 


are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC.  12  noon  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 
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§  799.931 0    TSCA  90-day  oral  toxicity  in 
rodents. 

(a)  Scope.  This  section  is  intended  to 
meet  the  testing  requirements  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  In  the  assessment 
and  evaduation  of  the  toxic 
characteristics  of  a  chemical,  the 
determination  of  subchronic  oral 
toxicity  may  be  carried  out  after  initial 
information  on  toxicity  has  been 
obtained  by  acute  testing.  The 
subchronic  oral  study  has  been  designed 
to  permit  the  detenmination  of  the  no- 
observed-effects  level  (NOEL)  and  toxic 
effects  associated  with  continuous  or 
repeated  exposure  to  a  test  substance  for 
a  period  of  90  days.  This  study  is  not 
capable  of  determining  those  effects  that 
have  a  long  latency  period  for 
development  (e.g.,  carcinogenicity  and 
life  shortening).  Extrapolation  frtim  the 
residts  of  this  study  to  humans  is  valid 
only  to  a  limited  degree.  However,  it  can 
useful  in  providing  information  on 
health  hazards  likely  to  arise  from 
repeated  exposiu-e  by  the  oral  route  over 
a  limited  period  of  time,  such  as  target 
organs,  the  possibilities  of 
acciunulation,  and  can  be  of  use  in 
selecting  dose  levels  for  chronic  studies 
and  for  establishing  safety  criteria  for 
hiunan  exposure. 

(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  gmdeline 
is  the  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (OPPTS) 


harmonized  test  guideline  870.3100 
(August  1998,  final  guideline).  This 
source  is  available  at  the  address  in 
paragraph  (h)  of  this  section. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section. 

Cumulative  toxicity  is  the  adverse 
effects  of  repeated  doses  occurring  as  a 
result  of  prolonged  action  on,  or 
increased  concentration  of,  the 
administered  test  substance  or  its 
metabolites  in  susceptible  tissue. 

Dose  in  a  subchronic  oral  study  is  the 
amoimt  of  test  substance  administered 
daily  via  the  oral  route  (gavage,  drinking 
water  or  diet)  for  a  period  of  90  days. 
Dose  is  expressed  as  weight  of  the  test 
substance  (grams,  milligrams)  per  unit 
body  weight  of  test  animal  (milligram 
per  kilogram)  or  as  weight  of  the  test 
substance  in  parts  per  million  in  food  or 
drinking  water  per  day. 

No-observed-effects  level  (NOEL)  is 
the  maximum  dose  used  in  a  study 
which  produces  no  adverse  effects.  The 
NOEL  is  usually  expressed  in  terms  of 
the  weight  of  a  test  substance  given 
daily  per  unit  weight  of  test  animal 
(milligrams  per  kilogram  per  day). 

Subchronic  oral  toxicity  is  the  adverse 
effects  occurring  as  a  resxilt  of  the 
repeated  daily  exposure  of  experimental 
animals  to  a  chemical  by  the  oral  route 
for  a  part  (approximately  10%)  of  the 
test  animal's  life  span. 

Target  organ  is  any  organ  of  a  test 
animal  shovdng  evidence  of  an  effect 
induced  by  a  test  substance. 

(d)  Limit  test.  If  a  test  at  one  dose  level 
of  at  least  1 .000  mg/kg  body  weight 
(expected  hiunan  exposure  may  indicate 
the  need  for  a  higher  dose  level),  using 
the  procedures  described  for  this  study, 
produces  no  observable  toxic  effects  or 
if  toxic  effects  would  not  be  expected 
based  upon  data  of  structurally  related 
compounds,  then  a  full  study  using 
three  dose  levels  might  not  be 
necessary. 

(e)  Test  prxxedures — (1)  Animal 
selection— (i)  Species  and  strain.  A 
variety  of  rodent  species  may  be  used, 
although  the  rat  is  the  preferred  species. 
Commonly  used  laboratory  strains  must 
be  employed. 

(ii)  Age/weight.  (A)  Testing  should  be 
started  with  young  healthy  animals  as 
soon  as  possible  after  weaning  and 
acclimatization. 

(B)  Dosing  of  rodents  should  generally 
begin  no  later  than  B-9  weeks  of  age. 

(C)  At  the  commencement  of  the 
study  the  weight  variation  of  animals 
used  must  be  within  20%  of  the  mean 
weight  for  each  sex. 

(iii)  Sex.  Equal  numbers  of  animals  of 
each  sex  must  be  used  at  each  dose 
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level,  and  the  females  shall  be 
nulliparous  and  nonpregnant. 

(iv)  Numbers.  (A)  At  least  20  rodents 
(10  males  and  10  females)  at  each  dose 
level. 

(B)  If  interim  sacrifices  are  planned, 
the  number  must  be  increased  by  the 
number  of  animals  scheduled  to  be 
sacrificed  before  the  completion  of  the 
study. 

(C)  To  avoid  bias,  the  use  of  adequate 
randomization  procedures  for  the 
proper  allocation  of  animals  to  test  and 
control  groups  is  required. 

(D)  Each  animal  must  be  assigned  a 
unique  identification  number.  Dead 
animals,  their  preserved  organs  and 
tissues,  and  microscopic  slides  must  be 
identified  by  reference  to  the  animal's 
unique  number. 

(v)  Husbandry.  (A)  Animals  may  be 
group-caged  by  sex,  but  the  number  of 
animals  per  cage  must  not  interfere  with 
clear  observation  of  each  animal.  The 
biological  properties  of  the  test 
substance  or  toxic  effects  (e.g. , 
morbidity,  excitability)  may  indicate  a 
need  for  individual  caging. 

(B)  The  temperatiire  of  the 
experimental  animal  rooms  should  be  at 
22  ±  3  °C. 

(C)  The  relative  humidity  of  the 
experimental  animal  rooms  should  be 
50  ±20%. 

(D)  Where  lighting  is  artificial,  the 
sequence  should  be  12  hours  light/12 
hours  dark. 

(E)  Control  and  test  animals  must  be 
fed  fi-om  the  same  batch  and  lot.  The 
feed  should  be  analyzed  to  assure 
adequacy  of  nutritional  requirements  of 
the  species  tested  and  for  impurities 
that  might  influence  the  outcome  of  the 
test.  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
unlimited  supply  of  drinking  water. 

(F)  The  study  should  not  be  initiated 
imtil  animals  have  been  allowed  a 
period  of  acclimatization/quarantine  to 
environmental  conditions,  nor  should 
animals  from  outside  sources  be  placed 
on  test  without  an  adequate  period  of 
quarantine.  An  acclimation  period  of  at 
least  five  days  is  recommended. 

(2)  Control  and  test  substances,  (i) 
Where  necessary,  the  test  substance  is 
dissolved  or  suspended  in  a  suitable 
vehicle.  If  a  vehicle  or  diluent  is 
needed,  the  vehicle  should  not  elicit 
toxic  effects  or  substantially  alter  the 
chemical  or  toxicological  properties  of 
the  test  substance.  It  is  recommended 
that  wherever  possible  the  usage  of  an 
aqueous  solution  be  considered  first, 
followed  by  consideration  of  a  solution 
in  oil  and  tben  solution  in  other 
vehicles. 

(ii)  If  possible,  one  lot  of  the  test 
substance  tested  should  be  used 


throughout  the  duration  of  the  study 
and  the  research  sample  should  be 
stored  under  conditions  that  maintain 
its  purity  and  stability.  Prior  to  the 
initiation  of  the  study,  there  should  be 
a  characterization  of  the  test  substance, 
including  the  purity  of  the  test 
compound  and,  if  technically  feasible, 
the  names  and  quantities  of 
contaminants  and  impurities. 

(iii)  If  the  test  or  control  substance  is 
to  be  incorporated  into  feed  or  another 
vehicle,  the  period  during  which  the 
test  substance  is  stable  in  such  a 
mixture  should  be  determined  prior  to 
the  initiation  of  the  study.  Its 
homogeneity  and  concentration  should 
be  determined  prior  to  the  initiation  of 
the  study  and  periodically  during  the 
study.  Statistically  randomized  samples 
of  the  mixture  should  be  analyzed  to 
ensure  that  proper  mixing,  formulation, 
and  storage  procedures  are  being 
followed,  and  that  the  appropriate 
concentration  of  the  test  or  control 
substance  is  contained  in  the  mixture. 

(3)  Control  groups.  A  concurrent 
control  group  is  required.  This  group 
must  be  an  untreated  or  sham-treated 
control  group  or,  if  a  vehicle  is  used  in 
administering  the  test  substance,  a 
vehicle  control  group.  If  the  toxic 
properties  of  the  vehicle  are  not  known 
or  cannot  be  made  available,  both 
untreated  and  vehicle  control  groups  are 
required. 

(4)  Satellite  group.  A  satellite  group  of 
20  animals  (10  animals  per  sex)  may  be 
treated  with  the  high  dose  level  for  90 
days  and  observed  for  reversibility, 
persistence,  or  delayed  occurrence  of 
toxic  effects  for  a  post-treatment  period 
of  appropriate  length,  normally  not  less 
than  28  days.  In  addition,  a  control 
group  of  20  animals  (10  animals  of  each 
sex)  should  be  added  !o  the  satellite 
study. 

(5)  Dose  levels  and  dose  selection,  (i) 
In  subchronic  toxicity  tests,  it  is 
desirable  to  determine  a  dose-response 
relationship  as  well  as  a  NOEL. 
Therefore,  at  least  three  dose  levels  plus 
a  control  and,  where  appropriate,  a 
vehicle  control  (corresponding  to  the 
concentration  of  vehicle  at  the  highest 
dose  level)  must  be  used.  Doses  should 
be  spaced  appropriately  to  produce  test 
groups  with  a  range  of  toxic  effects.  The 
data  should  be  sufficient  to  produce  a 
dose-response  curve. 

(ii)  The  highest  dose  level  should 
result  in  toxic  effects  but  not  produce  an 
incidence  of  fatalities  which  would 
prevent  a  meaningful  evaluation. 

(iii)  The  intermediate  dose  levels 
should  be  spaced  to  produce  a  gradation 
of  toxic  effects. 

(iv)  The  lowest  dose  level  should 
produce  no  evidence  of  toxicity. 


(6)  Administration  of  the  test 
substance,  (i)  If  the  test  substance  is 
administered  by  gavage,  the  animals  are 
dosed  with  the  test  substance  on  a  7- 
day  per  week  basis  for  a  period  of  at 
least  90  days.  However,  based  primarily 
on  practical  considerations,  dosing  by 
gavage  on  a  5-day  per  week  basis  is 
acceptable.  If  the  test  substance  is 
administered  in  the  drinking  water,  or 
mixed  in  the  diet,  then  exposure  should 
be  on  a  7-day  per  week  basis. 

(ii)  All  animals  must  be  dosed  by  the 
same  method  during  the  entire 
experimental  period. 

(iii)  For  substances  of  low  toxicity,  it 
is  important  to  ensiue  that  when 
administered  in  the  diet  the  quantities 
of  the  test  substance  involved  do  not 
interfere  with  normal  nutrition.  When 
the  test  substance  is  administered  in  the 
diet,  either  a  constant  dietary 
concentration  (parts  per  million)  or  a 
constant  dose  level  in  terms  of  body 
weight  should  be  used;  the  alternative 
used  should  be  specified. 

(iv)  For  a  substance  administered  by 
gavage,  the  dose  should  be  given  at 
approximately  the  same  time  each  day, 
and  adjusted  at  intervals  (weekly  or 
biweekly)  to  maintain  a  constant  dose 
level  in  terms  of  body  weight. 

(7)  Observation  period,  [i)  The 
animals  must  be  observed  for  a  period 
of  90  days. 

(ii)  Animals  in  the  satellite  group  (if 
used)  scheduled  for  follow-up 
observations  should  be  kept  for  at  least 
28  days  further  without  treatment  to 
detect  recovery  from,  or  persistence  of, 
toxic  effects. 

(8)  Observation  of  animals,  (i) 
Observations  must  be  made  at  least 
twice  each  day  for  morbidity  and 
mortality.  Appropriate  actions  should 
be  taken  to  minimize  loss  of  animals  to 
the  study  (e.g.,  necropsy  or  refrigeration 
of  those  animals  found  dead  and 
isolation  or  sacrifice  of  weak  or 
moribund  animals).  General  clinical 
observations  should  be  made  at  least 
once  a  day,  preferably  at  the  same  time 
each  day,  taking  into  consideration  the 
peak  period  of  anticipated  effects  after 
dosing.  The  clinical  condition  of  the 
animal  should  be  recorded. 

(ii)  A  careful  clinical  examination 
must  be  made  at  least  once  weekly. 
Observations  should  be  detailed  and 
carefully  recorded,  preferably  using 
explicity  defined  scales.  Observations 
should  include,  but  not  be  limited  to, 
evaluation  of  skin  and  fur,  eyes  and 
mucous  membranes,  respiratory  and 
circulatory  effects,  autonomic  effects 
such  as  salivation,  central  nervous 
system  effects,  including  tremors  and 
convulsions,  changes  in  the  level  of 
activity,  gait  and  posture,  reactivity  to 


handling  or  sensory  stimuli,  altered 
strength,  and  stereotypes  or  bizarre 
behavior  (e.g.,  self-mutilation,  walking 
backwards). 

(iii)  Signs  of  toxicity  shovdd  be 
recorded  as  they  are  observed  including 
the  time  of  onset,  degree  and  diuration. 

(iv)  Measiu-ements  of  food 
consumption  and  water  consumption,  if 
drinking  water  is  the  exposure  route, 
must  be  made  weekly. 

(v)  Individual  weights  of  animals 
must  be  determined  shortly  before  the 
test  substance  is  administered,  weekly 
thereafter,  and  at  death. 

(vi)  Moribund  animals  should  be 
removed  and  sacrificed  when  noticed 
and  the  time  of  death  should  be 
recorded  as  precisely  as  possible. 

(vii)  At  termination,  all  suxvivors  in 
the  treatment  and  control  groups  must 
be  sacrificed. 

(9)  Clinical  pathology.  Hematology 
and  clinical  chemistry  examinations 
must  be  made  on  all  animals,  including 
controls,  of  each  sex  in  each  group.  The 
hematology  and  clinical  chemistry 
parameters  should  be  examined  at 
terminal  sacrifice  at  the  end  of  the 
study.  Overnight  fasting  of  the  animals 
prior  to  blood  sampling  is 
recommended.  Overall,  there  is  a  need 
for  a  flexible  approach  in  the  measiu^s 
examined,  depending  on  the  observed 
or  expected  effects  from  a  chemical,  and 
in  the  frequency  of  measures,  depending 
on  the  duration  of  potential  chemical 
exposiu^s. 

(i)  Hematology.  The  recommended 
parameters  are  red  blood  cell  count, 
hemoglobin  concentration,  hematocrit, 
mean  corpuscular  voliune,  mean 
corpuscular  hemoglobin,  and  mean 
corpuscular  hemoglobin  concentration, 
white  blood  cell  count,  differential 
leukocyte  coimt,  platelet  coimt,  and  a 
measure  of  clotting  potential,  such  as 
prothrombin  time  or  activated  partial 
thromboplastin  time. 

(ii)  Clinical  chemistry.  (A)  Parameters 
which  are  considered  appropriate  to  all 
studies  are  electrolyte  balance, 
carbohydrate  metabolism,  and  liver  and 
kidney  function.  The  selection  of 
specific  tests  will  be  influenced  by 
observations  on  the  mode  of  action  of 
the  substance  and  signs  of  clinical 
toxicity. 

(B)  The  recommended  clinical 
chemistry  determinations  are 
potassium,  sodium,  glucose,  total 
cholesterol,  urea  nitrogen,  creatinine, 
total  protein  and  albumin.  More  than  2 
hepatic  enzymes,  (such  as  alanine 
aminotransferase,  aspartate 
aminotransferase,  alkaline  phosphatase, 
sorbitol  dehydrogenase,  or  gamma 
glutamyl  transpeptidase)  should  also  be 
meas\ired.  Measurements  of  addtional 


enzymes  (of  hepatic  or  other  origin)  a^d 
bile  acids,  may  also  be  useful. 

(C)  If  a  test  chemical  has  an  effect  on 
the  hematopoietic  system,  reticulocyte 
counts  and  bone  marrow  cytology  may 
be  indicated. 

(D)  Other  determinations  that  should 
be  carried  out  if  the  test  chemical  is 
known  or  suspected  of  affecting  related 
measures  include  calcium,  phosphorus, 
fasting  triglycerides,  hormones, 
methemoglobin,  and  cholinesterases. 

(iii)  Optionally,  the  following 
urinalysis  determinations  could  be 
performed  during  the  last  week  of  the 
study  using  timed  urine  volume 
collection:  appearance,  volimie, 
osmolality  or  specific  gravity,  pH, 
protein,  glucose  and  blood/blood  cells. 

(10)  Ophthalmological  examination. 
Ophthalmological  examinations  using 
an  ophthalmoscope  or  an  equivalent 
device  must  be  made  on  all  animals 
prior  to  the  administration  of  the  test 
substance  and  on  all  high  dose  and 
control  groups  at  termination.  If  changes 
in  the  eyes  are  detected,  all  animals  in 
the  other  dose  groups  must  be 
examined. 

(11)  Gross  necropsy,  (i)  All  animals 
must  be  subjected  to  a  full  gross 
necropsy  which  includes  examination 
of  the  external  surface  of  the  body,  all 
orifices,  and  the  cranial,  thoracic  and 
abdominal  cavities  and  their  contents. 

(ii)  The  liver,  kidneys,  adrenals, 
testes,  epididymides,  ovaries,  uterus, 
thjmius,  spleen,  brain,  and  heart  must 
be  trimmed  and  weighed  wet,  as  soon  as 
possible  after  dissection. 

(iii)  The  following  organs  and  tissues, 
or  representative  samples  thereof, 
should  be  preserved  in  a  suitable 
medium  for  possible  futiu^ 
histopathological  examination: 

(A)  Digestive  system — salivary  glands, 
esophagus,  stomach,  duodenum, 
jejunum,  ileum,  cecum,  colon,  rectum, 
liver,  pancreas,  gallbladder  (when 
present). 

(B)  Nervous  system — brain  (including 
sections  of  medulla/pons,  cerebellvun 
and  cerebrum),  pituitary,  peripheral 
nerve  (sciatic  or  tibial,  preferably  in 
close  proximity  to  the  muscle),  spinal 
cord  (three  levels:  cervical,  mid-thoracic 
and  lumbar),  eyes  (retina,  optic  nerve). 

(C)  Glandular  system — adrenals, 
parathjrroid,  thyroid. 

(D)  Respiratory  system — trachea, 
lungs,  pharynx,  larynx,  nose. 

(E)  Cardiovascular/hemopoietic 
system — aorta,  heart,  bone  marrow  (and/ 
or  fresh  aspirate),  lymph  nodes 
(preferably  one  lymph  node  covering 
the  route  of  administration  and  another 
one  distant  fix)m  the  route  of 
administration  to  cover  systemic 
effects),  spleen,  thymus. 


(F)  Urogenital  system — kidneys, 
urinary  bladder,  prostate,  testes, 
epididymides,  seminal  vesicle(s), 
uterus,  ovaries,  female  mammary  gland. 

(G)  Others — all  gross  lesions  ana 
masses,  skin. 

(12J  Histopathology.  (i)  The  following 
histopathology  must  be  performed: 

(A)  Full  histopathology  on  the  organs 
and  tissues,  listed  in  paragraph 
(e)(ll)(iii)  of  this  section,  of  all  rodents 
in  the  control  and  high  dose  groups,  and 
all  rodents  that  died  or  were  sacrificed 
diuing  the  study. 

(B)  All  gross  lesions  in  all  animals. 

(C)  Target  tissues  in  all  animals. 

(D)  When  a  satellite  group  is  used, 
histopathology  shoidd  be  performed  on 
tissues  and  organs  identified  as  showing 
effects  in  the  treated  groups. 

(ii)  If  excessive  early  deaths  or  other 
problems  occur  in  the  high  dose  group 
compromising  the  significance  of  the 
data,  the  next  dose  level  should  be 
examined  for  complete  histopathology. 

(iii)  An  attempt  should  be  made  to 
correlate  gross  observations  with 
microscopic  findings. 

(iv)  Tissues  and  organs  designated  for 
microscopic  examination  should  be 
fixed  in  10%  buffered  formalin  or  a 
recognized  suitable  fixative  as  soon  as 
necropsy  is  performed  and  no  less  than  . 
48  hours  prior  to  trimming. 

(f)  Data  and  reporting — (1)  Treatment 
of  results,  (i)  Data  must  be  summarized 
in  tabular  form,  showing  for  each  test 
group  the  niunber  of  animals  at  the  start 
of  the  test,  the  niunber  of  animals 
showing  lesions,  the  types  of  lesions 
and  the  percentage  of  animals 
displaying  each  type  of  lesion. 

(ii)  When  applicable,  all  observed 
results,  qualitative  and  quantitative, 
shoiUd  be  evaluated  by  an  appropriate 
and  generally  accepted  statistical 
method.  Any  generally  accepted 
statistical  methods  may  be  used;  the 
statistical  methods,  including 
significance  criteria,  should  be  selected 
during  the  design  of  the  study. 

(2)  Evaluation  of  study  results.  The 
findings  of  a  subchronic  oral  toxicity 
study  should  be  evaluated  in 
conjimction  with  the  findings  of 
preceding  studies  and  considered  in 
terms  of  the  toxic  effects  and  the 
necropsy  and  histopathological 
findings.  The  evaluation  must  include 
the  relationship  between  the  dose  of  the 
test  substance  and  the  presence  or 
absence,  the  incidence  and  severity,  of 
abnormaUties,  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
identified  target  organs,  body  weight 
changes,  effects  on  mortality  and  any 
other  general  or  specific  toxic  effects.  A 
properly  conducted  subchronic  test 
should  provide  a  satisfactory  estimation 
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of  a  NOEL.  It  also  can  indicate  the  need 
for  an  additional  longer-term  study  and 
provide  information  on  the  selection  of 
dose  levels. 

(3)  Test  report.  In  addition  to 
reporting  requirements  specified  under 
EPA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792,  subpart 
J,  the  following  specific  information 
must  be  reported: 

(i)  Test  substance  characterization 
should  include: 

(A)  Chemical  identification. 

(B)  Lot  or  batch  number. 

(C)  Physical  properties. 

(D)  Purity/impurities. 

(ii)  Identification  and  composition  of 
any  vehicle  used. 

(iii)  Test  system  shoidd  contain  data 
on: 

(A)  Species  and  strain  of  animals  used 
and  rationale  for  selection  if  other  than 
that  recommended. 

(B)  Age  including  body  weight  data 
and  sex. 

(C)  Test  environment  including  cage 
conditions,  ambient  temperature, 
humidity,  and  light/dark  periods. 

(D)  Identification  of  animal  diet. 

(E)  Acclimation  period. 

(iv)  Test  procedure  should  include  the 
following  data: 

(A)  Method  of  randomization  used. 

(B)  Full  description  of  experimental 
design  and  procedure. 

(C)  Dose  regimen  including  levels, 
methods,  and  volume. 

(v)  Test  results  should  include: 

(A)  Group  animal  data.  Tabulation  of 
toxic  response  data  by  species,  strain, 
sex  and  exposure  level  for: 

(1)  Niunber  of  animals  exposed. 

(2)  Niunber  of  animals  showing  signs 
of  toxicity. 

(3)  Niunber  of  animals  dying. 

(B)  Individual  animal  data.  Data 
should  be  presented  as  summary  (group 
mean)  as  well  as  for  individual  animals. 

(1)  Date  of  death  during  the  study  or 
whether  animals  survived  to 
termination. 

(2)  Date  of  observation  of  each 
abnormal  sign  and  its  subsequent 
course. 

(3)  Body  weight  data. 

(4)  Feed  and  water  (if  collected) 
consumption  data. 

(5)  Achieved  dose  (mg/kg/day)  as  a 
time-weighted  average  if  the  test 
substance  is  administered  in  the  diet  or 
drinking  water. 

(6)  Results  of  ophthalmological 
examination. 

(7)  Results  of  hematological  tests 
performed. 

(8)  Results  of  clinical  chemistry  tests 
performed. 

(9)  Results  of  urinalysis,  if  performed. 

(10)  Necropsy  findings,  including 
absolute  and  relative  (to  body  weight) 
organ  weight  data. 


(11)  Detailed  description  of  all 
histopathological  findings. 

(12)  Statistical  treatment  of  results, 
where  appropriate. 

(g)  Quality  control.  A  system  must  be 
developed  and  maintained  to  assure  and 
document  adequate  performance  of 
laboratory  equipment.  The  study  must 
be  conducted  in  compliance  with  40 
CFR  Part  792— Good  Laboratory  Practice 
Standards. 

(h)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  Environmental 
Protection  Agency,  401  M  St.,  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  Boyd,  E.M.  Chapter  14.  Pilot 
Studies,  15.  Uniposed  Clinical 
Parameters,  16.  Uniposal  Autopsy 
Parameters.  Predictive  Toxicometrics. 
Williams  and  Wilkins,  Baltimore  (1972). 

(2)  Fitzhugh,  O.G.  Subacute  Toxicity. 
Appraisal  of  the  Safety  of  Chemicals  in 
Foods,  Drugs  and  Cosmetics.  The 
Association  of  Food  and  Drug  Officials 
of  the  United  States  (1959,  3rd  Printing 
1975)  pp.  26-35. 

(3)  Organization  for  Economic 
Cooperation  and  Development.  OECD 
uidelines  for  Testing  of  Chemicals. 
GuideUne  408:  Subchronic  Oral 
Toxicity-Rodent:  90-day  Study, 
Adopted:May  12,  1981. 

(4)  Weingand  K.,  Browm  G.,  Hall  R.  et 
al.  Harmonization  of  Animal  Clinical 
Pathology  Testing  in  Toxicity  and  Safety 
Studies.  Fundam.  6-Appl.  Toxicol. 
29:198-201.  (1996) 

§  799.9325    TSCA  90-day  dermal  toxictty. 

(a)  Scope.  This  section  is  intended  to 
meet  the  testing  requirements  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  In  the  assessment 
and  evaluation  of  the  toxic 
characteristics  of  a  chemical,  the 
determination  of  subchronic  dermal 
toxicity  may  be  carried  out  after  initial 
information  on  toxicity  has  been 
obtained  by  acute  testing.  The 
subchronic  dermal  study  has  been 
designed  to  permit  the  determination  of 
the  no-observed-effects  level  (NOEL) 
and  toxic  effects  associated  with 
continuous  or  repeated  exposure  to  a 
test  substance  for  a  period  of  90  days. 
This  study  is  not  capable  of  determining 
those  effects  that  have  a  long  latency 
period  for  development  (e.g.. 
carcinogenicity  and  life  shortening). 
Extrapolation  from  the  results  of  this 
study  to  humans  is  valid  only  to  a 
limited  degree.  It  can,  however,  provide 


useful  information  on  the  degree  of 
percutaneous  absorption,  target  organs, 
the  possibilities  of  accumulation,  and 
can  be  of  use  in  selecting  dose  levels  for 
chronic  studies  and  for  establishing 
safety  criteria  for  human  exposure. 

(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.3250 
(August  1998,  final  guideline).  This 
source  is  available  at  the  address  in 
paragraph  (h)  of  this  section. 

(c)  Definitions.  The  following 
definitions  also  apply  to  this  section. 

Cumulative  toxicity  is  the  adverse 
effect  of  repeated  doses  occurring  as  a 
result  of  prolonged  action  or  increased 
concentration  of  the  administered  test 
substance  or  its  metabolites  in 
susceptible  tissues. 

Dose  in  a  subchronic  dermal  study  is 
the  amount  of  test  substance  appUed 
daily  to  the  skin  for  90  days.  Dose  is 
expressed  as  weight  of  the  test 
substance  (grams,  milligrams),  per  unit 
body  weight  of  test  animal  (milligrams 
per  kilogram),  or  as  weight  of  the  test 
substance  per  unit  of  surface  area 
(milligrams  per  square  centimeter)  per 
day. 

No-observed-effects  level  (NOEL)  is 
the  maximum  dose  used  in  a  study 
which  produces  no  adverse  effects.  The 
NOEL  is  expressed  in  terms  of  the 
weight  of  a  test  substance  given  daily 
per  unit  weight  of  test  animal 
(milligrams  per  kilogreun  per  day). 

Subchronic  dermal  toxicity  is  the 
adverse  effects  occurring  as  a  result  of 
the  repeated  daily  exposure  of 
experimental  animals  to  a  chemical  by 
the  dermal  route  for  a  part  of  the  test 
animal's  life  span. 

Target  organ  is  any  organ  of  a  test 
animal  showing  evidence  of  an  effect 
induced  by  a  test  substance. 

(d)  Limit  test.  If  a  test  at  one  dose  level 
of  at  least  1,000  mg/kg  body  weight 
(expected  human  exposure  may  indicate 
the  need  for  a  higher  dose  level),  using 
the  procedures  described  for  this 
section,  produces  no  observable  toxic 
effects  or  if  toxic  effects  would  not  be 
expected  based  upon  data  on 
structurally  related  compounds,  a  full 
study  using  three  dose  levels  might  not 
be  necessary. 

(e)  Test  procedures — (1)  Animal 
selection — (i)  Species  and  strain.  A 
mammalian  species  must  be  used  for 
testing.  The  rat.  rabbit,  or  guinea  pig 
may  be  used.  Commonly  used 
laboratory  strains  must  be  employed.  If 
other  mammalian  species  are  used,  the 
tester  must  provide  justification/ 
reasoning  for  their  selection.  When  a 
subchronic  dermal  study  is  conducted 


as  a  preliminary  to  a  chronic  dermal 
study,  the  same  species  and  strain  must 
be  used  in  both  studies. 

(ii)  Age/weight.  (A)  Testing  should  be 
started  with  young  healthy  animals  as 
soon  as  possible  after  weaning  and 
acclimatization. 

(B)  Dosing  should  generally  begin  in 
guinea  pigs  between  5-6  weeks  of  age, 
in  rats  between  8-9  weeks  of  age,  and 
in  rabbits  at  least  1 2  weeks  old. 

(C)  At  the  commencement  of  the 
study,  the  weight  variation  of  animals 
used  must  be  within  20%  of  the  mean 
weight  for  each  sex. 

(iii)  Sex.  Equal  numbers  of  animals  of 
each  sex  with  healthy  skin  must  be  used 
at  each  dose  level.  The  females  shall  be 
nuUiparous  and  nonpregnant  except  for 
specially  designed  studies. 

(iv)  Numbers.  (A)  At  least  20  animals 
(10  animals  per  sex)  must  be  used  at 
each  dose  level. 

(B)  U  interim  sacrifices  are  planned, 
the  number  must  be  increased  by  the 
number  of  animals  scheduled  to  be 
sacrificed  before  completion  of  the 
study. 

(C)  To  avoid  bias,  the  use  of  adequate 
randomization  procedures  for  the 
proper  allocation  of  animals  to  test  and 
control  groups  is  required. 

(D)  Each  animal  must  be  assigned  a 
unique  identification  number.  Dead 
animals,  their  preserved  organs  and 
tissues,  and  microscopic  slides  must  be 
identified  by  reference  to  the  animal's 
unique  number. 

(v)  Husbandry.  (A)  Animals  should  be 
housed  in  individual  cages. 

(B)  The  temperature  of  the 
experimental  animcd  rooms  should  be  at 
22  ±  3  °C 

(C)  The  relative  humidity  of  the 
experimental  animal  rooms  should  be 
50  ±20%. 

(D)  Where  lighting  is  artificial,  the 
sequence  should  be  12  hours  light/ 12 
hours  dark. 

(E)  Control  and  test  animals  must  be 
fed  from  the  same  batch  and  lot.  The 
feed  should  be  analyzed  to  assure 
adequacy  of  nutritional  requirements  of 
the  species  tested  and  for  impurities 
that  might  influence  the  outcome  of  the 
test.  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
unlimited  supply  of  drinking  water. 

(F)  The  study  should  not  be  initiated 
until  animals  have  been  allowed  a 
period  of  acclimatization/quarantine  to 
environmental  conditions,  nor  should 
animals  from  outside  sources  be  placed 
on  test  without  an  adequate  period  of 
quarantine.  An  acclimation  period  of  at 
least  five  days  is  recommended. 

(2)  Control  and  test  substances,  (i) 
Where  necessary,  the  test  substance  is 
dissolved  or  suspended  in  a  suitable 


vehicle.  If  a  vehicle  or  diluent  is 
needed,  the  vehicle  should  not  elicit 
toxic  effects  or  substantially  alter  the 
chemical  or  toxicological  properties  of 
the  test  substance.  It  is  recommended 
that,  whenever  possible,  the  usage  of  an 
aqueous  solution  be  considered  first, 
followed  by  consideration  of  a  solution 
of  oil  and  then  solution  of  other 
vehicles. 

(ii)  One  lot  of  the  test  substance 
should  be  used,  if  possible,  throughout 
the  duration  of  the  study,  and  the 
research  sample  should  be  stored  under 
conditions  that  maintain  its  purity  and 
stability.  Prior  to  the  initiation  of  the 
study,  there  should  be  a  characterization 
of  the  test  substance,  including  the 
purity  of  the  test  compound  and  if 
technically  feasible,  the  name  and 
quantities  of  unknovtm  contaminants 
and  impurities. 

(iii)  If  the  test  substance  is  dissolved 
or  suspended  in  a  vehicle,  the  period 
during  which  the  test  substance  is  stable 
in  such  a  mixture  should  be  determined 
prior  to  the  initiation  of  the  study.  Its 
homogeneity  and  concentration  should 
be  determined  prior  to  the  initiation  of 
the  study  and  periodically  during  the 
study.  Statistically  randomized  samples 
of  the  mixture  should  be  analyzed  to 
ensure  that  proper  mixing,  formulation, 
and  storage  procedures  are  being 
followed,  and  that  the  appropriate 
concentration  of  the  test  or  control 
substance  is  contained  in  the  mixture. 

(3)  Control  groups.  A  concurrent 
control  group  is  required.  This  group 
must  be  an  untreated  or  sham-treated 
control  group  or,  if  a  vehicle  is  used  in 
the  application  of  the  test  substance,  a 
vehicle  control  group.  If  the  toxic 
properties  of  the  vehicle  are  not  known 
or  not  available,  both  untreated/sham- 
treated  and  vehicle  control  groups  are 
required. 

(4)  Satellite  group.  A  satellite  group  of 
20  animals  (10  animals  per  sex)  may  be 
treated  with  the  high  dose  level  for  90 
days  and  observed  for  reversibility, 
persistence,  or  delayed  occurrence  of 
toxic  effects  for  a  post-treatment  period 
of  appropriate  length,  normally  not  less 
than  28  days.  In  addition  a  control 
group  of  20  animals  (10  animals  per  sex) 
should  be  added  to  the  satellite  study. 

(5)  Dose  levels  and  dose  selection,  (i) 
In  subchronic  toxicity  tests,  it  is 
desirable  to  determine  a  dose-response 
relationship  as  well  as  a  NOEL. 
Therefore,  at  least  three  dose  levels  plus 
a  control  and,  where  appropriate,  a 
vehicle  control  (corresponding  to  the 
concentration  of  vehicle  at  the  highest 
dose  level)  group  shall  be  used.  Doses 
should  be  spaced  appropriately  to 
produce  test  groups  with  a  range  of 
toxic  effects.  The  data  should  be 


sufficient  to  produce  a  dose-response 
curve. 

(ii)  The  highest  dose  level  should 
elicit  signs  of  toxicity  but  not  produce 
severe  skin  irritation  or  an  incidence  of 
fatality  which  would  prevent  a 
meaningful  evaluation.  If  application  of 
the  test  substance  produces  severe  skin 
irritation,  the  concentration  may  be 
reduced,  although  this  may  result  in  a 
reduction  in,  or  absence  of,  other  toxic 
effects  at  the  high  dose  level.  If  the  skin 
has  been  badly  damaged  early  in  the 
study,  it  may  be  necessary  to  terminate 
the  study  and  undertake  a  new  one  at 
lower  concentrations. 

(iii)  The  intermediate  dose  levels 
should  be  spaced  to  produce  a  gradation 
of  toxic  effects. 

(iv)  The  lowest  dose  level  should  not 
produce  any  evidence  of  toxic  effects. 

(6)  Preparation  of  animal  skin. 
Shortly  before  testing,  fur  must  be 
clipped  from  not  less  than  10%  of  the 
body  surface  area  for  appUcation  of  the 
test  substance.  In  order  to  dose 
approximately  10%  of  the  body  surface, 
the  area  starting  at  the  scapulae 
(shoulders)  to  the  wing  of  the  ileum 
(hipbone)  and  half  way  down  the  flank 
on  each  side  of  the  animal  should  be 
shaved.  Shaving  should  be  carried  out 
approximately  24  hours  before  dosing. 
Repeated  clipping  or  shaving  is  usuaUy 
needed  at  approximately  weekly 
intervals.  When  clipping  or  shaving  the 
fur,  care  should  be  taken  to  avoid 
abrading  the  skin  which  could  alter  its 
permeability. 

(7)  Preparation  of  test  substance,  (i) 
Liquid  test  substances  are  generaUy 
used  undiluted,  except  as  indicated  in 
paragraph  (e)(5)(ii)  of  this  section. 

(ii)  Solids  should  be  pulverized  when 
possible.  The  substance  should  be 
moistened  sufficienUy  with  water  or, 
when  necessary,  a  suitable  vehicle  to 
ensure  good  contact  with  the  skin. 
When  a  vehicle  is  used,  the  influence  of 
the  vehicle  on  toxicity  of,  and 
penetration  of  the  skin  by,  the  test 
substance  should  be  taken  into  account. 

(iii)  The  volume  of  application  should 
be  kept  constant,  e.g.,  less  than  300  ^L 
for  the  rat;  different  concentrations  of 
test  solution  shall  be  prepared  for 
different  dose  levels. 

(8)  Administration  of  test  substance. 
(i)  The  duration  of  exposure  should  be 
at  least  for  90  days. 

(ii)  Ideally,  the  animals  should  be 
treated  with  test  substance  for  at  least  6 
hours  per  day  on  a  7-day  per  week  basis. 
However,  based  on  practical 
considerations,  application  on  a  5-day 
per  week  basis  is  acceptable.  Dosing 
should  be  conducted  at  approximately 
the  same  time  each  day. 


I 
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(iii)  The  test  substance  must  be 
applied  uniformly  over  the  treatment 
site. 

(iv)  The  surface  area  covered  may  be 
less  for  highly  toxic  substances.  As 
much  of  the  area  should  be  covered 
with  as  thin  and  uniform  a  film  as 
possible. 

(v)  During  the  exposure  period,  the 
test  substance  must  be  held  in  contact 
with  the  skin  with  a  porous  gauze 
dressing  {less  than  or  equal  to  8  ply). 
The  test  site  must  be  further  covered 
with  nonirritating  tape  to  retain  the 
gauze  dressing  and  the  test  substance 
and  to  ensure  that  the  animals  cannot 
ingest  the  test  substance.  Restrainers 
may  be  used  to  prevent  the  ingestion  of 
the  test  substance,  but  complete 
immobilization  is  not  recommended. 
The  test  substance  may  be  wiped  from 
the  skin  after  the  six-hour  exposure 
period  to  prevent  ingestion. 

(9)  Observation  of  animals,  (i) 
Observations  must  be  made  at  least 
twice  each  day  for  morbidity  and 
mortality.  Appropriate  actions  should 
be  taken  to  minimize  loss  of  animals  to 
the  study  (e.g.,  necropsy  or  refrigeration 
of  those  animals  found  dead  and 
isolation  or  sacrifice  of  weak  or 
moribund  animals).  General  clinical 
observations  must  be  made  at  least  once 
a  day,  preferably  at  the  same  time  each 
day,  taking  into  consideration  the  peak 
period  of  anticipated  effects  after 
dosing.  The  clinical  condition  of  the 
animal  should  be  recorded. 

(ii)  A  careful  clinical  examination 
must  be  made  at  least  once  weekly. 
Observations  should  be  detailed  and 
carefully  recorded,  preferably  using 
explicity  defined  scales.  Observations 
should  include,  but  not  be  limited  to, 
evaluation  of  skin  and  fur,  eyes  and 
mucous  membremes,  respiratory  and 
circulatory  effects,  autonomic  effects 
such  as  salivation,  central  nervous 
system  effects,  including  tremors  and 
convulsions,  changes  in  the  level  of 
activity,  gait  and  posture,  reactivity  to 
handling  or  sensory  stimuli,  altered 
strength,  and  stereotypes  or  bizarre 
behavior  (e.g.,  self-mutilation,  walking 
backwards). 

(iii)  Signs  of  toxicity  should  be 
recorded  as  they  are  observed  including 
the  time  of  onset,  degree  and  duration. 

(iv)  Individual  weights  of  animals 
must  be  determined  shortly  before  the 
test  substance  is  administered,  weekly 
thereafter,  and  at  death. 

(v)  Food  consumption  must  also  be 
determined  weekly  if  abnormal  body 
weight  changes  are  observed. 

(vi)  Moribxmd  animals  should  be 
removed  and  sacrificed  when  noticed 
and  the  time  of  death  should  be 
recorded  as  precisely  as  possible. 


(vii)  At  termination,  all  survivors  in 
the  control  and  treatment  groups  must 
be  sacrificed. 

(10)  Clinical  pathology.  Hematology 
and  clinical  chemistry  examinations 
must  be  made  on  all  animals,  including 
controls,  of  each  sex  in  each  group.  The 
hematology  and  clinical  chemistry 
parameters  should  be  examined  at 
terminal  sacrifice  at  the  end  of  the 
study.  Overnight  fasting  of  the  animals 
prior  to  blood  sampling  is 
recommended.  Overall,  there  is  a  need 
for  a  flexible  approach  in  the  measures 
examined,  depending  on  the  observed 
or  expected  effects  from  a  chemical,  and 
in  the  frequency  of  measures,  depending 
on  the  duration  of  potential  chemical 
exposures. 

(i)  Hematology.  The  recommended 
parameters  are  red  blood  cell  count, 
hemoglobin  concentration,  hematocrit, 
mean  corpuscular  volume,  mean 
corpuscular  hemoglobin,  and  mean 
corpuscular  hemoglobin  concentration, 
white  blood  cell  count,  differential 
leukocyte  count,  platelet  count,  and  a 
measiu^  of  clotting  potential,  such  as  • 
prothrombin  time  or  activated  partial 
thromboplastin  time. 

(ii)  Clinical  chemistry.  (A)  Parameters 
which  are  considered  appropriate  to  all 
studies  are  electroMe  balance, 
carbohydrate  metabolism,  and  liver  and 
kidney  function.  The  selection  of 
specific  tests  will  be  influenced  by 
observations  on  the  mode  of  action  of 
the  substance  and  signs  of  clinical 
toxicity. 

(B)  The  recommended  clinical 
chemistry  determinations  are 
potassiiun,  sodium,  glucose,  total 
cholesterol,  urea  nitrogen,  creatinine, 
total  protein  and  albumin.  More  than  2 
hepatic  enzymes,  (such  as  alanine 
aminotransferase,  aspartate 
aminotransferase,  alkaline  phosphatase, 
sorbitol  dehydrogenase,  or  gamma 
glutamyl  transpeptidase)  should  also  be 
measured.  Measurements  of  additional 
enzymes  (of  hepatic  or  other  origin)  and 
bile  acids,  may  also  be  useful. 

(C)  If  a  test  chemical  has  an  effect  on 
the  hematopoietic  system,  reticulocyte 
counts  and  bone  marrow  cytology  may 
be  indicated. 

(D)  Other  determinations  that  should 
be  carried  out  if  the  test  chemical  is 
known  or  suspected  of  affecting  related 
measures  include  calcium,  phosphorus, 
fasting  triglycerides,  hormones, 
methemoglobin,  and  cholinesterases. 

(iii)  Optionally,  the  following 
urinalysis  determinations  could  be 
performed  during  the  last  week  of  the 
study  using  timed  urine  voliune 
collection:  appearance,  volume, 
osmolality  or  specific  gravity,  pH, 
protein,  glucose  and  blood/blood  cells. 


(11)  Opbthalmological  examination. 
Using  an  ophthalmoscope  or  an 
equivalent  device,  opbthalmological 
examinations  must  be  made  on  all 
animals  prior  to  the  administration  of 
the  test  substance  and  on  all  high  dose 
and  control  groups  at  termination.  If 
changes  in  the  eyes  are  detected,  all 
animals  in  the  other  dose  groups  must 
be  examined. 

(12)  Gross  necropsy,  (i)  All  animals 
must  be  subjected  to  a  full  gross 
necropsy  which  includes  examination 
of  the  external  surface  of  the  body,  all 
orifices,  and  the  cranial,  thoracic  and 
abdominal  cavities  and  their  contents. 

(ii)  The  liver,  brain,  kidneys,  spleen, 
adrenals,  testes,  epididymides,  uterus, 
ovaries,  thymus  and  heart  must  be 
trimmed  and  weighed  wet,  as  soon  as 
possible  after  dissection. 

(iii)  The  following  organs  and  tissues, 
or  representative  samples  thereof,  must 
be  preserved  in  a  suitable  medium  for 
possible  futm-e  histopathological 
examination: 

(A)  Digestive  system — salivary  glands, 
esophagus,  stomach,  duodenum, 
jejimum,  ileum,  ceciun,  colon,  rectum, 
liver,  pancreas,  gallbladder  (when 
present). 

(B)  Nervous  system — brain  (multiple 
sections,  including  cerebrum, 
cerebellum  and  medulla/pons), 
pituitary,  peripheral  nerve  (sciatic  or 
tibial,  preferably  in  close  proximity  to 
the  muscle),  spinal  cord  (three  levels, 
cervical,  mid-thoracic  and  lumbar),  eyes 
(retina,  optic  nerve). 

(C)  Glandular  system — adrenals, 
parathyroid,  thyroid. 

(D)  Respiratory  system — trachea, 
lungs,  pharynx,  larynx,  nose. 

(E)  Cardiovascular/Hematopoietic 
system — aorta,  heart,  bone  marrow  (and/ 
or  fresh  aspirate),  lymph  nodes 
(preferably  one  Ijrmph  node  covering 
the  route  of  administration  and  another 
one  distant  from  the  route  of 
administration  to  cover  systemic 
effects),  spleen,  thymus. 

(F)  Urogenital  system — kidneys, 
urinary'bladder,  prostate,  testes, 
epididymides,  seminal  vesicle(s), 
uterus,  ovaries,  female  mammary  gland. 

(G)  Other — all  gross  lesions  and 
masses,  skin  (both  treated  and  adjacent 
untreated  areas). 

(13)  Histopathology.  (i)  The  following 
histopathology  must  be  performed: 

(A)  Full  histopathology  on  the  organs 
and  tissues,  listed  in  paragraph 
(e){12)(iii)  of  this  section,  of  all  animals 
in  the  control  and  high  dose  groups  and 
all  animals  that  died  or  were  sacrificed 
during  the  study. 

(B)  All  gross  lesions  in  all  animals. 

(C)  Target  organs  in  all  animals. 


(D)  When  a  satellite  group  is  used, 
histopathology  must  be  performed  on 
tissues  and  organs  identified  as  showing 
toxic  effects  in  the  treated  groups. 

(ii)  If  excessive  early  deaths  or  other 
problems  occur  in  the  high  dose  group 
compromising  the  significance  of  the 
data,  the  next  dose  level  must  be 
examined  for  complete  histopathology. 

(iii)  An  attempt  should  be  made  to 
correlate  gross  observations  with 
microscopic  findings. 

(iv)  Tissues  and  organs  designated  for 
microscopic  examination  should  be 
fLxed  in  10%  buffered  formalin  or  a 
recognized  suitable  fixative  as  soon  as 
necropsy  is  performed  and  no  less  than 
48  hours  prior  to  trimming. 

(f)  Data  and  reporting — (1)  Treatment 
of  results,  (i)  Data  must  be  summarized 
in  tabulctf  form,  showing  for  each  test 
group,  number  of  animals  at  the  start  of 
the  test,  the  number  of  animals  showing 
lesions,  the  types  of  lesions  and  the 
percentage  of  animals  displaying  each 
type  of  lesion. 

(ii)  When  applicable,  all  observed 
results,  qualitative  and  quantitative, 
should  be  evaluated  by  an  appropriate 
and  generally  acceptable  statistical 
method.  Any  generally  accepted 
statistical  method  should  be  used;  the 
statistical  methods  including 
significance  criteria  should  be  selected 
during  the  design  of  the  study. 

(2)  Evaluation  of  study  results.  The 
findings  of  a  subchronic  dermal  toxicity 
study  should  be  evaluated  in 
conjunction  with  the  findings  of 
preceding  studies  and  considered  in 
terms  of  toxic  effects  and  the  necropsy 
and  histopathological  findings.  The 
evaluation  should  include  the 
relationship  between  the  dose  of  the  test 
substance,  the  incidence  and  severity  of 
abnormalities  including  behavioral  and 
clinical  abnormalities,  gross  lesions, 
identified  target  organs,  body  weight 
changes,  effect  on  mortality,  and  any 
other  general  or  specific  toxic  effects.  A 
properly  conducted  90-day  subchronic 
dermal  study  should  provide 
information  on  the  effects  of  repeated 
application  of  a  substance  and  a 
satisfactory  estimation  of  a  NOEL.  It  also 
can  indicate  the  need  for  an  additional 
longer-term  study  and  provide 
information  on  tbe  selection  of  dose 
levels. 

(3)  Test  report.  In  addition  to 
reporting  requirements  specified  under 
EPA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792,  subpart 
J,  the  following  specific  information 
must  be  reported: 

(i)  Test  substance  characterization 
should  include: 

(A)  Chemical  identification. 

(B)  Lot  or  batch  numbers. 


(C)  Physical  properties. 

(D)  Purity/impurities. 

(ii)  Identification  and  composition  of 
any  vehicle  if  used. 

(iii)  Test  system  should  contain  data 
on: 

(A)  Species  and  strain  of  animals  used 
and  rationale  for  selection  if  other  than 
that  recommended. 

(B)  Age  including  body  weight  data 
and  sex. 

(C)  Test  environment  including  cage 
conditions,  ambient  temperature, 
humidity,  and  light/ dark  periods. 

(D)  Identification  of  animal  diet. 

(E)  Acclimation  period. 

(iv)  Test  procedure  should  include  the 
following  data: 

(A)  Method  of  randomization  used. 

(B)  Full  description  of  experimental 
design  and  procediue. 

(C)  Dose  regime  including  levels, 
method,  and  volume. 

(v)  Test  results  should  include: 

(A)  Group  animal  data.  Tabulation  of 
toxic  response  data  by  species,  strain, 
sex  and  exposure  level  for: 

(1)  Number  of  animals  exposed. 

(2)  Number  of  animals  showing  signs 
of  toxicity. 

(3)  Number  of  animals  dying. 

(B)  Individual  animal  data.  Data 
should  be  presented  as  summary  (group 
mean)  as  well  as  for  individual  animals. 

(1)  Date  of  death  during  the  study  or 
whether  animals  siu^^ived  to 
termination. 

(2)  Date  of  observation  of  each 
abnormal  sign  and  its  subsequent 
coxuse. 

(3)  Body  weight  data. 

(4)  Feed  consumption  data,  when 
collected. 

(5)  Results  of  opbthalmological 
examination. 

(6)  Results  of  hematological  tests 
performed. 

(7)  Results  of  clinical  chemistry  tests 
performed. 

(8)  Results  of  urinalysis,  when 
performed. 

(9)  Resxdts  of  observations  made. 
J    (10)  Necropsy  findings,  including 
absolute  and  relative  (to  body  weight) 
organ  weight  data. 

(1 1]  Detailed  description  of  all 
histopathological  findings. 

(12)  Statistical  treatment  of  results, 
where  appropriate. 

(g)  Quality  control.  A  system  must  be 
developed  and  maintained  to  assure  and 
document  adequate  performance  of 
laboratory  equipment.  The  study  must 
be  conducted  in  compliance  with  the 
Good  Laboratory  Practice  (GLP) 
regulations. 

(h)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 


should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  Organization  for  Economic  Cooperation 
and  Development.  Guidelines  for  Testing  of 
Chemicals,  Section  4-Health  Effects,  Part  411 
Subchronic  Toxicity  Studies,  Paris,  1981. 

(2)  Weingand  K,  Brown  G,  Hall  R  et  al. 
(1996).  Harmonization  of  Animal  Clinical 
Pathology  Testing  in  Toxicity  and  Safety 
Studies.  Fundam.  6-  Appl.  Toxicol.  29:198- 
201. 

§799.9355    TSCA  reproduction/ 
developmental  toxicity  screening  test 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  testing 
requirements  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.3550 
(July  2000,  final  guidelines).  This  source 
is  available  at  the  address  in  paragraph 
(h)  of  this  section. 

(b)  Purpose.  (1)  This  guideline  is 
designed  to  generate  limited 
information  concerning  the  effects  of  a 
test  substance  on  male  and  female 
reproductive  performance  such  as 
gonadal  function,  mating  behavior, 
conception,  development  of  the 
conceptus,  and  parturition.  It  is  not  an 
alternative  to,  nor  does  it  replace,  the 
existing  comprehensive  test  standards 
in  §§  799.9370  and  799.9380. 

(2)  This  screening  test  guideline  can 
be  used  to  provide  initial  information 
on  possible  effects  on  reproduction  and/ 
or  development,  either  at  an  early  stage 
of  assessing  the  toxicological  properties 
of  chemicals,  or  on  chemicals  of  high 
concern.  It  can  also  be  used  as  part  of 

a  set  of  initial  screening  tests  for 
existing  chemicals  for  which  litUe  or  no 
toxicological  information  is  available,  as 
a  dose  range  finding  study  for  more 
extensive  reproduction/developmental 
studies,  or  when  otherwise  considered 
relevant. 

(3)  This  test  does  not  provide 
complete  information  on  all  aspects  of 
reproduction  and  development.  In 
particular,  it  offers  only  limited  means 
of  detecting  postnatal  manifestadons  of 
prenatal  exposure,  or  effects  that  may  be 
induced  during  postnatal  exposure.  Ehie 
(amongst  other  reasons)  to  the  relatively 
small  numbers  of  animals  in  the  dose 
groups,  the  selectivity  of  the  end  points, 
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and  the  short  duration  of  the  study,  this 
method  will  not  provide  evidence  for 
definite  claims  of  no  effects. 

(c)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  in  40  CFR  Part 
792 — Good  Laboratory  Practice 
Standards  apply  to  this  section.  The 
following  definitions  also  apply  to  this 
section. 

Dosage  is  a  general  term  comprising 
of  dose,  its  frequency  and  the  dm-ation 
of  dosing. 

Dose  is  the  amount  of  test  substance 
administered.  Dose  is  expressed  as 
weight  (g,  mg)  as  weight  of  test 
substance  per  imit  weight  of  test  animal 
(e.g.,  mg/kg),  or  as  constant  dietary 
concentration  parts  per  million  (ppm). 

No-observed-effects  level  (NOEL)  is 
the  maximiun  dose  used  in  a  study 
which  produces  no  adverse  effects.  The 
NOEL  is  expressed  in  terms  of  the 
weight  of  a  test  substance  given  daily 
per  unit  weight  of  test  animal 
(milli^ams  per  kilograms  per  day). 

(d)  Principle  of  the  test.  (1)  The  test 
substance  is  administered  in  graduated 
doses  to  several  groups  of  males  and 
females.  Males  should  be  dosed  for  a 
minimum  of  four  weeks  and  up  to  and 
including  the  day  before  scheduled 
sacrifice  (this  includes  a  minimimi  of 
two  weeks  prior  to  mating,  during  the 
mating  period  and,  approximately,  two 
weeks  post-mating).  In  view  of  the 
limited  pre-mating  dosing  period  in 
males,  fertility  may  not  be  a  particular 
sensitive  indicator  of  testicular  toxicity. 
Therefore,  a  detailed  histological 
examination  of  the  testes  is  essential. 
The  combination  of  a  pre-mating  dosing 
period  of  two  weeks  and  subsequent 
mating/fertility  observations  with  an 
overall  dosing  period  of  at  least  four 
weeks,  followed  by  detailed 
histopathology  of  the  male  gonads,  is 
considered  sufficient  to  enable  detection 
of  the  majority  of  effects  on  male 
fertility  and  spermatogenesis. 

(2)  Females  should  be  dosed 
throughout  the  study.  This  includes  two 
weeks  prior  to  mating  (with  the 
objective  of  covering  at  least  two 
complete  oestrous  cycles),  the  variable 
time  to  conception,  the  duration  of 
pregnancy  and  at  least  four  days  after 
delivery,  up  to  and  including  the  day 
before  scheduled  sacrifice. 

(3)  Duration  of  study,  following 
acclimatization,  is  dependent  on  the 
female  performance  and  is 
approximately  54  days,  (at  least  14  days 
premating,  (up  to)  14  days  mating,  22 
days  gestation,  4  days  lactation). 

(4)  During  the  period  of 
administration,  the  animals  are 
observed  closely  each  day  for  signs  of 
toxicity.  Animals  which  die  or  are 
sacrificed  during  the  test  period  are 


necropsied  and,  at  the  coi>clusion  of  the 
test,  siuviving  animals  are  sacrificed 
and  necropsied. 

(e)  Description  of  the  method — (1) 
Selection  of  animal  species.  This  test 
standard  is  designed  for  use  with  the 
rat.  If  other  species  are  used, 
appropriate  modifications  will  be 
necessary.  Strains  with  low  fecimdity  or 
well-known  high  incidence  of 
developmental  defects  should  not  be 
used.  Healthy  virgin  animals,  not 
subjected  to  previous  experimental 
procedures,  should  be  used.  The  test 
animals  should  be  characterized  as  to 
species,  strain,  sex,  weight  and/or  age. 
At  the  commencement  of  the  study  the 
weight  variation  of  animals  used  should 
be  minimal  and  not  exceed  20%  of  the 
mean  weight  of  each  sex. 

(2)  Housing  and  feeding  conditions. 
(i)  The  temperatiu^  in  the  experimental 
animal  room  should  be  22  °C  (±  3°). 
Although  the  relative  humidity  should 
be  at  least  30%  and  preferably  not 
exceed  70%  other  than  diu-ing  room 
cleaning,  the  aim  should  be  50-60%. 
Lighting  shoidd  be  artificial,  the 
sequence  being  12  hours  light,  12  hoiu-s 
dark.  For  feeding,  conventional 
laboratory  diets  may  be  used  with  an 
unlimited  supply  of  drinking  water.  The 
choice  of  diet  may  be  influenced  by  the 
need  to  ensiu-e  a  suitable  admixture  of 

a  test  substance  when  administered  by 
this  method. 

(ii)  Animals  may  be  housed 
individually  or  be  caged  in  small  groups 
of  the  same  sex;  for  group  caging,  no 
more  than  five  animals  should  be 
housed  per  cage.  Mating  procedures 
should  be  carried  out  in  cages  suitable 
for  the  purpose.  Pregnant  females 
should  be  caged  individually  and 
provided  with  nesting  materials. 

(3)  Preparation  of  die  animals. 
Healthy  young  adult  animals  must  be 
randomly  assigned  to  the  control  and 
treatment  groups.  Cages  should  be 
arremged  in  such  a  way  that  possible 
effects  due  to  cage  placement  are 
minimized.  The  animals  must  be 
imiquely  identified  and  kept  in  their 
cages  for  at  least  five  days  prior  to  the 
start  of  the  study  to  allow  for 
acclimatization  to  the  laboratory 
conditions. 

(4)  Preparation  of  doses,  (i)  It  is 
recommended  that  the  test  substance  be 
administered  orally  unless  other  routes 
of  administration  are  considered  more 
appropriate.  When  the  oral  route  is 
selected,  the  test  compound  is  usually 
administered  by  gavage;  however, 
alternatively,  test  compounds  may  be 
administered  via  the  diet  or  drinking 
water. 

(ii)  Where  necessary,  the  test 
substance  is  dissolved  or  suspended  in 


a  suitable  vehicle.  It  is  recommended 
that,  wherever  possible,  the  use  of  an 
aqueous  solution/suspension  be 
considered  first,  followed  by 
consideration  of  a  solution/emulsion  in 
oil  (e.g.,  com  oil)  and  then  by  possible 
solution  in  other  vehicles.  For  vehicles 
other  than  water  the  toxic 
characteristics  of  the  vehicle  must  be 
known.  The  stability  of  the  test 
substance  in  the  vehicle  should  be 
determined. 

(f)  Procedure — (1)  Number  and  sex  of 
animals.  It  is  recommended  that  each 
group  be  started  with  at  least  10  animals 
of  each  sex.  Except  in  the  case  of 
marked  toxic  effects,  it  is  expected  that 
this  will  provide  at  least  8  pregnant 
females  per  group  which  normally  is  the 
minimum  acceptable  niunber  of 
pregnant  females  per  group.  The 
objective  is  to  produce  enough 
pregnancies  and  offspring  to  assure  a 
meaningful  evaluation  of  the  potential 
of  the  substance  to  affect  fertility, 
pregnancy,  maternal  and  suckling 
behaviour,  and  growth  and  development 
of  the  Fi  offspring  from  conception  to 
day  4  post-partum. 

(2)  Dosage,  (i)  Generally,  at  least  three 
test  groups  and  a  control  group  should 
be  used.  Dose  levels  may  be  based  on 
information  fi'om  acute  toxicity  tests  or 
on  results  from  repeated  dose  studies. 
Except  for  treatment  with  the  test 
substance,  animals  in  the  control  group 
should  be  handled  in  an  identical 
manner  to  the  test  group  subjects.  If  a 
vehicle  is  used  in  administering  the  test 
substance,  the  control  group  should 
receive  the  vehicle  in  the  highest 
volume  used. 

(ii)  Dose  levels  should  be  selected 
taking  into  account  any  existing  toxicity 
and  (toxico-)  kinetic  data  available  for 
the  test  compound  or  related  materials. 
The  highest  dose  level  should  be  chosen 
with  the  aim  of  inducing  toxic  effects 
but  not  death  or  severe  suffering. 
Thereafter,  a  descending  sequence  of 
dose  levels  should  be  selected  in  order 
to  demonstrate  any  dose  response 
relationships  and  no  adverse  effects  at 
the  lowest  dose  level.  Two  to  four  fold 
intervals  are  frequently  optimal  for 
setting  the  descending  dose  levels  and 
addition  of  a  fourth  test  group  is  often 
preferable  to  using  very  large  intervals 
(e.g.,  more  than  a  factor  of  10)  between 
dosages. 

(3)  Limit  test.  If  an  oral  study  at  one 
dose  level  of  at  least  1000  mg/kg  body 
weight/day  or,  for  dietary  or  drinking 
water  administration,  an  equivalent 
percentage  in  the  diet,  or  drinking  water 
using  the  procedures  described  for  this 
study,  produces  no  observable  toxic 
effects  and  if  toxicity  would  not  be 
expected  based  upon  data  from 


structm-ally  related  compounds,  then  a 
full  study  using  several  dose  levels  may 
not  be  considered  necessary.  The  limit 
test  applies  except  when  human 
exposure  indicates  the  need  for  a  higher 
oral  dose  level  to  be  used.  For  other 
types  of  administration,  such  as 
inhalation  or  dermal  application,  the 
physical  chemical  properties  of  the  test 
substance  often  may  dictate  the 
maximum  attainable  concentration. 

(4)  Administration  of  doses,  (i)  The 
animals  must  be  dosed  with  the  test 
substance  daily  for  seven  days  a  week. 
When  the  test  substance  is  administered 
by  gavage,  this  should  be  done  in  a 
single  dose  to  the  animals  using  a 
stomach  tube  or  a  suitable  intubation 
cannula.  The  maximtun  volume  of 
liquid  that  can  be  administered  at  one 
time  depends  on  the  size  of  the  test 
animal.  The  volume  should  not  exceed 
1  ml/100  g  body  weight,  except  in  the 
case  of  aqueous  solutions  where  2  ml/ 
100  g  body  weight  may  be  used.  Except 
for  irritating  substances  which  will 
normally  reveal  exacerbated  effects  with 
higher  concentrations,  variability  in  test 
volume  should  be  minimized  by 
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adjusting  the  concentration  to  ensure  a 
constant  volume  at  all  dose  levels. 

(ii)  For  substances  administered  via 
the  diet  or  drinking  water,  it  is 
important  to  ensure  that  the  quantities 
of  the  test  substance  involved  do  not 
interfere  with  normal  nutrition  or  water 
balance.  When  the  test  substance  is 
administered  in  the  diet  either  a 
constant  dietary  concentration  (parts  per 
million  (ppm))  or  a  constant  dose  level 
in  terms  of  the  animals'  body  weight 
may  be  used;  the  alternative  used  must 
be  specified.  For  a  substance 
administered  by  gavage,  the  dose  should 
be  given  at  similar  times  each  day,  and 
adjusted  at  least  weekly  to  maintain  a 
constant  dose  level  in  terms  of  animal 
body  weight. 

(5)  Experimental  schedule,  (i)  Dosing 
of  both  sexes  should  begin  at  least  2 
weeks  prior  to  mating,  after  they  have 
been  acclimatized  for  at  least  five  days. 
The  study  should  be  scheduled  in  such 
a  way  that  mating  begins  soon  after  the 
animals  have  attained  full  sexual 
maturity.  This  may  vary  slightly  for 
different  strains  of  rats  in  different 
laboratories,  e.g.,  Sprague  Dawley  rats 
10  weeks  of  age,  Wistar  rats  about  12 


weeks  of  age.  Dams  with  offspring 
should  be  sacrificed  on  day  4  post- 
partiun,  or  shortly  thereafter.  The  day  of 
birth  (viz.  when  partiuition  is  complete) 
is  defined  as  day  0  post-partum. 
Females  showing  no-evidence  of 
copulation  are  sacrificed  24-26  days 
after  the  last  day  of  the  mating  period. 
Dosing  is  continued  in  both  sexes 
dining  the  mating  period.  Males  should 
further  be  dosed  after  the  mating  period 
at  least  until  the  minimum  total  dosing 
period  of  28  days  has  been  completed. 
They  are  then  sacrificed,  or, 
alternatively,  are  retained  and 
continued  to  be  dosed  for  the  possible 
conduction  of  a  second  mating  if 
considered  appropriate. 

(ii)  Daily  dosing  of  the  parental 
females  should  continue  throughout 
pregnancy  and  at  least  up  to,  and 
including,  day  3  post-partum  or  the  day 
before  sacrifice.  For  studies  where  the 
test  substance  is  administered  by 
inhalation  or  by  the  dermal  route, 
dosing  should  be  continued  at  least  up 
to,  and  including,  day  19  of  gestation. 

(iii)  The  experimental  schedule  is 
given  in  the  following  hguie  1 . 
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(6)  Mating  procedure.  Normally,  1:1 
(one  male  to  one  female)  matings  should 
be  used  in  this  study.  Exceptions  can 
arise  in  the  case  of  occasional  deaths  of 
males.  The  female  should  be  placed 
with  the  same  male  until  pregnancy 
occurs  or  two  weeks  have  elapsed.  Each 
morning  the  females  should  be 
examined  for  the  presence  of  sperm  or 


a  vaginal  plug.  Day  0  of  pregnancy  is 
defined  as  the  day  a  vaginal  plug  or 
sperm  is  found. 

(7)  Observations,  (i)  Throughout  the 
test  period,  general  clinical  observations 
should  be  made  at  least  once  a  day,  and 
more  frequently  when  signs  of  toxicity 
are  observed.  They  should  be  made 
preferably  at  the  same  time(s)  each  day, 
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considering  the  peak  period  of 
anticipated  effects  after  dosing. 
Pertinent  behavioural  changes,  signs  of 
difficult  or  prolonged  parturition  and  all 
signs  of  toxicity,  including  mortality, 
should  be  recorded.  These  records 
should  include  time  of  onset,  degree 
and  duration  of  toxicity  signs. 
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structurally  related  compounds,  then  a 
full  study  using  several  dose  levels  may 
not  be  considered  necessary.  The  limit 
test  applies  except  when  human 
exposure  indicates  the  need  for  a  higher 
oral  dose  level  lo  be  used.  For  otber 
types  of  administration,  such  as 
inhalation  or  dermal  application,  the 
physical  chemical  properties  of  the  test 
substance  often  maj'  dictate  the 
maximum  attainable  concentration. 

(4)  Administration  of  doses,  (i)  The 
animals  must  be  dosed  with  the  test 
substance  daily  for  seven  davs  a  week. 
When  the  test  substance  is  administered 
by  gavage,  this  should  be  done  in  a 
single  dose  to  the  animals  using  a 
stomach  tube  or  a  suitable  intubation 
cannula.  The  maximum  volume  of 
liquid  that  can  be  administered  at  one 
time  depends  on  the  size  of  the  test 
animal.  The  volume  should  not  exceed 
1  ml/100  g  body  weight,  except  in  the 
case  of  aqueous  solutions  where  2  ml/ 
ICO  g  body  weight  may  be  used.  Except 
for  irritating  substances  which  will 
normally  reveal  exacerbated  effects  with 
higher  concentrations,  variability  in  test 
volume  should  be  minimized  by 


adjusting  the  concentration  to  ensure  a 
constant  volume  at  all  dose  levels. 

(ii)  For  substances  administered  via 
the  diet  or  drinking  water,  it  is 
important  to  ensure  that  the  quantities 
of  the  test  substance  involved  do  not 
interfere  with  normal  nutrition  or  water 
balance.  When  the  test  substance  is 
administered  in  the  diet  either  a 
constant  dietary  concentration  (parts  per 
million  (ppm))  or  a  constant  dose  level 
in  terms  of  the  animals'  body  weight 
may  be  used:  the  alternative  used  must 
be  specified.  For  a  substance 
administered  by  gavage,  the  dose  should 
be  given  at  similar  times  each  day,  and 
adjusted  at  least  weekly  to  maintain  a 
constant  dose  level  in  terms  of  animal 
body  weight. 

(5)  Experimental  schedule,  (i)  Dosing 
of  both  sexes  should  begin  at  least  2 
weeks  prior  to  mating,  after  they  have 
been  acclimatized  for  at  least  five  days. 
The  study  should  be  scheduled  in  such 
a  way  that  mating  begins  soon  after  the 
animals  have  attained  full  sexual 
maturity.  This  may  vary  slightly  for 
different  strains  of  rats  in  different 
laboratories,  e.g.,  Sprague  Dawley  rats 
10  weeks  of  age,  Wistar  rats  about  12 


weeks  of  age.  Dams  with  offspring 
should  be  sacrificed  on  day  4  post- 
partum, or  shortly  thereafter.  The  day  of 
birth  (viz.  when  parturition  is  complete) 
is  defined  as  day  0  postpartum. 
Females  showing  no-evidence  of 
copulation  are  sacrificed  24-26  days 
after  the  last  day  of  the  mating  period. 
Dosing  is  continued  in  both  sexes 
during  the  mating  period.  Males  should 
further  bo  dosed  after  the  mating  period 
at  least  until  the  minimum  total  dosing 
period  of  28  days  has  been  completed. 
They  are  then  sacrificed,  or, 
alternatively,  are  retained  and 
continued  to  be  dosed  for  the  possible 
conduction  of  a  second  mating  if 
considered  appropriate. 

(ii)  Daily  dosing  of  the  parental 
females  should  continue  throughout 
pregnancy  and  at  least  up  to,  and 
including,  day  3  post-partum  or  the  day 
before  sacrifice.  For  studies  where  the 
test  substance  is  administered  by 
inhalation  or  by  the  dermal  route, 
dosing  should  be  continued  at  least  up 
to,  and  including,  day  19  of  gestation. 

(iii)  The  experimental  schedule  is 
given  in  the  following  figure  1 . 
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(6)  Mating  procedure.  Normally,  1:1 
(one  male  to  one  female)  matings  should 
be  used  in  this  study.  Exceptions  can 
arise  in  the  case  of  occasional  deaths  of 
males.  The  female  should  be  placed 
with  the  same  male  until  pregnancy 
occurs  or  two  weeks  have  elapsed.  Each 
morning  the  females  should  be 
examined  for  the  presence  of  sperm  or 


a  vaginal  plug.  Day  0  of  pregnancy  is 
defined  as  the  day  a  vaginal  plug  or 
sperm  is  found. 

(7)  Observations,  (i)  Throughout  the 
test  period,  general  clinical  observations 
should  be  made  at  least  once  a  day,  and 
more  frequently  when  signs  of  toxicity 
are  observed.  They  should  be  made 
preferably  at  the  same  time(s)  each  day, 


considering  the  peak  period  of 
anticipated  effects  after  dosing. 
Pertinent  behavioural  changes,  signs  of 
difficult  or  prolonged  parturition  and  all 
signs  of  toxicity,  including  mortality, 
should  be  recorded.  These  records 
should  include  time  of  onset,  degree 
and  duration  of  toxicity  signs. 
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(ii)  The  duration  of  gestation  should 
be  recorded  and  is  calculated  from  day 
0  of  pregnancy.  Each  litter  should  be 
examined  as  soon  as  possible  after 
deliver}'  to  establish  the  number  and  sex 
of  pups,  stillbirths,  live  births,  runts 
(pups  that  are  significantly  smaller  than 
corresponding  control  pups)  and  the 
presence  of  gross  abnormalities. 

(iii)  Live  pups  should  be  counted  and 
sexed  and  litters  weighed  within  24 
hours  of  parturition  (day  1)  and  on  day 
4  post-partum.  In  addition  to  the 
observations  on  parent  animals, 
described  by  paragraph  (f)(7)  of  this 
section,  any  abnormal  behaviour  of  the 
offspring  should  be  recorded. 

(8)  Body  weight  and  food/water 
consumption,  (i)  Males  and  females 
should  be  individually  weighed  on  the 
first  day  of  dosing,  at  least  weekly 
thereafter,  and  at  termination.  During 
pregnancy,  females  should  be  weighed 
on  days  0,  7,  14  and  20  and  within  24 
hours  of  parturition  (day  1)  and  day  4 
post-partum. 

(ii)  During  pre-mating,  pregnancy  and 
lactation,  food  consumption  should  be 
measured  at  least  weekly.  The 
measurement  of  food  consiunption 
diuing  mating  is  optional.  Water 
consumption  during  these  periods 
should  also  be  measured  when  the  test 
substance  is  administered  via  drinking 
water. 

(9)  Pathology— (i)  Gross  necropsy.  (A) 
At  the  time  of  sacrifice  or  death  during 
the  study,  the  adult  animals  should  be 
examined  macroscopically  for  any 
abnormalities  or  pathological  changes. 
Special  attention  should  be  paid  to  the 
organs  of  the  reproductive  system.  The 
number  of  implantation  sites  should  be 
recorded.  Corpora  lutea  should  be 
counted. 

(B)  The  testes  and  epididymides  of  all 
male  adult  animals  should  be  weighed. 

(C)  Dead  pups  and  pups  sacrificed  at 
day  4  post-partum,  or  shortly  thereafter, 
should,  at  least,  be  carefully  examined 
externally  for  gross  abnormalities. 

(D)  The  ovaries,  testes,  epididymides, 
accessory  sex  organs  and  all  organs 
showing  macroscopic  lesions  of  all 
adult  animals  should  be  preserved. 
Formalin  fixation  is  not  recommended 
for  routine  examination  of  testes  and 
epididymides.  An  acceptable  method  is 
the  use  of  Bouin's  fixative  for  these 
tissues. 

(ii)  Histopathology.  (A)  Detailed 
histological  examination  should  be 
performed  on  the  ovaries,  testes  and 
epididymides  of  the  animals  of  the 
highest  dose  group  and  the  control 
group.  The  other  preserved  organs  may 
be  examined  when  necessary. 
Examinations  should  be  extended  to  the 
animeds  of  other  dosage  groups  when 


changes  are  seen  in  the  highest  dose 
group. 

(B)  Detailed  testicular 
histopathological  examination  (e.g., 
using  Bouin's  fixative,  paraffin 
embedding  and  transverse  sections  of  4- 
5  ±m  thickness)  should  be  conducted 
with  special  emphasis  on  stages  of 
spermatogenesis  and  histopathology 
interstitial  testicular  cell  structiu-e.  The 
evaluation  should  identify  treatment- 
related  effects  such  as  retained 
spermatids,  missing  germ  cell  layers  or 
types,  multinucleated  giant  cells  or 
sloughing  of  spermatogenic  cells  into 
the  lumen  (the  specifications  for  the 
evaluation  are  discussed  in  paragraph 
(g)(2)  of  this  section).  Examination  of 
the  intact  epididymis  should  include 
the  caput,  corpus,  and  cauda,  which  can 
be  accomplished  by  evaluation  of  a 
longitudinal  section.  The  epididymis 
should  be  evaluated  for  leukocyte 
infiltration,  change  in  prevalence  of  cell 
types,  aberrant  cell  types,  and 
phagocytosis  of  sperm.  PAS  and 
hematoxylin  staining  may  be  used  for 
examination  of  the  male  reproductive 
organs.  Histopathological  examination 
of  the  ovary  should  detect  qualitative 
depletion  of  the  primordial  follicle 
population. 

(g)  Data  and  reporting— [\)  Data. 
Individual  animal  data  should  be 
provided.  Additionally,  all  data  should 
be  summarised  in  tabular  form,  showing 
for  each  test  group  the  number  of 
animals  at  the  start  of  the  test,  the 
number  of  animals  found  dead  diu-ing 
the  test  or  sacrificed  for  humane 
reasons,  the  time  of  any  death  or 
humane  sacrifice,  the  number  of  fertile 
animals,  the  nmnber  of  pregnant 
females,  the  number  of  animals  showing 
signs  of  toxicity,  a  description  of  the 
signs  of  toxicity  observed,  including 
time  of  onset,  duration,  and  severity  of 
any  toxic  effects,  the  types  of 
histopathological  changes,  and  all 
relevant  litter  data. 

(2)  Evaluation  of  results,  (i)  The 
findings  of  this  toxicity  study  should  be 
evaluated  in  terms  of  the  observed 
effects,  necropsy  and  microscopic 
findings.  This  evaluation  must  include 
the  relationship  between  the  dose  of  the 
test  substance  and  the  presence  or 
absence,  incidence  and  severity  of 
abnormalities,  including  gross  lesions, 
identified  target  organs,  infertility, 
clinical  abnormalities,  affected 
reproductive  and  litter  performance, 
body  weight  changes,  effects  on 
mortality  and  any  other  toxic  effects. 

(ii)  Because  of  the  short  period  of 
treatment  of  the  male,  the 
histopathology  of  the  testis  and 
epididymus  must  be  considered  along 


with  the  fertility  data,  when  assessing 
male  reproductive  effects. 

(iii)  Due  to  the  limited  dimensions  of 
the  study,  statistical  analysis  in  the  form 
of  tests  for  "significance"  are  of  limited 
value  for  many  endpoints,  especially 
reproductive  endpoints.  If  statistical 
analyses  are  used  then  the  method 
chosen  should  be  appropriate  for  the 
distribution  of  the  variable  examined, 
and  be  selected  prior  to  the  start  of  the 
study.  Because  of  the  small  group  size, 
the  use  of  historic  control  data  (e.g. ,  for 
litter  size),  where  available,  may  also  be 
useful  as  an  aid  to  the  interpretation  of 
the  study. 

(3)  Test  report.  The  test  report  must 
include  the  following  information: 

(i)  Test  substance: 

(A)  Physical  nature  and,  where 
relevant,  physicochemical  properties. 

(B)  Identification  data. 

(ii)  Vehicle  (if  appropriate): 
Justification  for  choice  of  vehicle  if 
other  than  water. 

(iii)  Test  animals: 

(A)  Species/strain  used. 

(B)  Number,  age  and  sex  of  animals. 

(C)  Soiure,  housing  conditions,  diet, 
etc. 

(D)  Individual  weights  of  animals  at 
the  start  of  the  test. 

(iv)  Test  conditions; 

(A)  Rationale  for  dose  level  selection. 

(B)  Details  of  test  substance 
formulation/diet  preparation,  achieved 
concentrations,  stability  and 
homogeneity  of  the  preparation. 

(C)  Details  of  the  administration  of  the 
test  substance. 

(D)  Conversion  from  diet/drinking 
water  test  substance  concentration 
(parts  per  million  (ppm))  to  the  actual 
dose  (mg/kg  body  weight/day),  if 
applicable. 

(E)  Details  of  food  and  water  quality, 
(v)  Results  (toxic  response  data  by  sex 

and  dose): 

(A)  Time  of  death  during  the  study  or 
whether  animals  survived  to 
termination. 

(B)  Nature,  severity  and  duration  of 
clinical  observations  (whether  reversible 
or  not). 

(C)  Body  weight/body  weight  change 
data. 

(D)  Food  consumption  and  water 
consumption,  if  applicable. 

(E)  Effects  on  reproduction,  including 
information  on  mating/precoital 
interval,  fertility,  fecundity  and 
gestation  duration. 

(F)  Effects  on  offspring,  including 
number  of  pups  bom  (live  and  dead), 
sex  ratio,  postnatal  growth  (pup 
weights)  and  survival  (litter  size),  gross 
abnormalities  and  clinical  observations 
during  lactation. 


(G)  Body  weight  at  termination  and 
organ  weight  data  for  the  parental 
animals. 

(H)  Necropsy  data,  including  number 
of  implantations  and  niunber  of  corpora 
lutea. 

(I)  Calculations  of  pre-  and 
postimplantation  loss. 

(J)  Detailed  description  of 
histopathological  findings. 

(K)  Statistical  treatment  of  results, 
where  appropriate. 

(vi)  Discussion  of  results. 

(vii)  Conclusions. 

(4)  Interpretation  of  results.  The  study 
will  provide  evaluations  of 
reproduction/developmental  toxicity 
associated  with  administration  of 
repeated  doses.  It  could  provide  an 
indication  of  the  need  to  conduct 
further  investigations  and  provides 
guidance  in  the  design  of  subsequent 
studies. 

(h)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  OECD  (1995).  Reproduction/ 
Developmental  Toxicity  Screening  Test, 
OECD  421,  OECD  Guidelines  for  Testing  of 
Chemicals. 

(2)  [Reserved] 

§  799.9365    TSCA  combined  repeated  dose 
toxicity  study  with  the  reproduction/ 
developmental  toxicity  screening  test. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  testing 
requirements  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.3650 
(July  2000,  final  guidelines).  This  source 
is  available  at  the  address  in  paragraph 
(h)  of  this  section. 

(b)  Purpose.  (1)  This  screening  test 
provides  limited  information  on 
systemic  toxicity,  neurotoxicity,  and/or 
immunotoxicity  following  repeated 
exposure  over  a  limited  time  period.  In 
addition,  it  can  be  used  to  provide 
initial  information  on  possible  effects  on 
male  and  female  reproductive 
performance  such  as  gonadal  function, 
mating  behavior,  conception, 
development  of  the  conceptus,  and 
parturition.  It  is  not  an  alternative  to, 
nor  does  it  replace,  the  existing  test 
guidelines  in  §§  799.9370,  799.9380, 
799.9620,  and  799.9780  of  this  part. 


(2)  This  test  does  not  provide 
complete  information  on  all  aspects  of 
reproduction  and  development.  In 
particular,  it  offers  only  limited  means 
of  detecting  postnatal  manifestations  of 
prenatal  exposure,  or  effects  that  may  be 
induced  during  postnatal  exposure.  Due 
(amongst  other  reasons)  to  the 
selectivity  of  the  end  points,  and  the 
short  duiation  of  the  study,  this  method 
will  not  provide  evidence  for  definite 
claims  of  no  reproduction/ 
developmental  effects. 

(3)  Tnis  test  can  be  used  to  provide 
initial  information  either  at  an  early 
stage  of  assessing  the  toxicological 
properties  of  chemicals,  or  chemicals  of 
high  concern.  It  can  also  be  used  as  part 
of  a  set  of  initial  screening  tests  for 
existing  chemicals  for  which  little  or  no 
toxicological  information  is  available  or 
when  otherwise  considered  relevant.  It 
also  can  serve  as  an  alternative  to 
conducting  two  separate  screening  tests 
for  repeated  dose  toxicity  as  described 
in  §  799.9305  of  this  part  and 
reproductive/developmental  toxicity  as 
described  in  §  799.9355  of  this  part. 

(c)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  in  40  CFR  Part 
792 — Good  Laboratory  Practice 
Standards  apply  to  this  section.  The 
following  definitions  also  apply  to  this 
section. 

Dosage  is  a  general  term  comprising 
dose,  its  frequency  and  the  duration  of 
dosing. 

Dose  is  the  amount  of  test  substance 
administered.  Dose  is  expressed  as 
weight  (g,  gm)  or  as  weight  of  test 
substance  per  unit  weight  of  test  animal 
(e.g.,  mg/kg),  or  as  constant  dietary 
concentration  (parts  per  million  (ppm)). 

No-observed-effects  level  (NOEL)  is 
the  maximiun  dose  used  in  a  study 
which  produces  no  adverse  effects.  The 
NOEL  is  expressed  in  terms  of  the 
weight  of  a  test  substance  given  daily 
per  unit  weight  of  test  animal 
(milli^ams  per  kilogram  per  day). 

(d)  Principle  of  the  test.  (1)  The  test 
substance  must  be  administered  in 
graduated  doses  to  several  groups  of 
males  and  females.  Males  should  be 
dosed  for  a  minimum  of  4  weeks,  up  to 
and  including  the  day  before  scheduled 
sacrifice  (this  includes  a  minimum  of  2 
weeks  prior  to  mating,  during  the 
mating  period  and,  approximately,  2 
weeks  post  mating),  hi  view  of  the 
limited  pre-mating  dosing  period  in 
males,  fertility  may  not  be  a  particularly 
sensitive  indicator  of  testicular  toxicity. 
Therefore,  a  detailed  histological 
examination  of  the  testes  is  essential. 
The  combination  of  a  pre-mating  dosing 
period  of  2  weeks  and  subsequent 
mating/fertility  observations  with  an 
overall  dosing  period  of  at  least  4  weeks. 


followed  by  detailed  histopatholog}'  of 
the  male  gonads,  is  considered 
sufficient  to  enable  detection  of  the 
majority  of  effects  on  male  fertility  and 
spermatogenesis . 

(2)  Females  should  be  dosed 
throughout  the  study.  This  includes  2 
weeks  prior  to  mating  (with  the 
objective  of  covering  at  least  two 
complete  oestrous  cycles),  the  variable 
time  to  conception,  the  duration  of 
pregnancy  and  at  least  4  days  after 
delivery,  up  to  and  including  the  day 
before  scheduled  sacrifice. 

(3)  Duration  of  study,  following 
acclimatization,  is  dependent  on  the 
female  performance  and  is 
approximately  54  days,  (at  least  14  days 
pre-mating,  (up  to)  14  days  mating,  22 
days  gestation,  4  days  lactation). 

(4)  During  the  period  of 
administration,  the  animals  are 
observed  closely  each  day  for  signs  of 
toxicity.  Animals  which  die  or  are 
sacrificed  during  the  test  are  necropsied 
and,  at  the  conclusion  of  the  test, 
surviving  animals  are  sacrificed  and 
necropsied. 

(e)  Description  of  the  method — (1) 
Selection  of  animal  species.  This  test 
guideline  is  designed  for  use  with  the 
rat.  If  other  species  are  used, 
appropriate  modifications  will  be 
necessary.  Strains  with  low  fecundity  or 
well-known  high  incidence  of 
developmental  defects  should  not  be 
used.  Healthy  virgin  animals,  not 
subjected  to  previous  experimental 
procediu^s,  should  be  used.  The  test 
animals  should  be  characterised  as  to 
species,  strain,  sex,  weight  and/or  age. 
At  the  commencement  of  the  study  the 
weight  variation  of  animals  used  should 
be  minimal  and  not  exceed  ±  20%  of  the 
mean  weight  of  each  sex.  Where  the 
study  is  conducted  as  a  preliminary 
study  to  a  long-term  or  a  full-generation 
study,  preferably  animals  from  the  same 
strain  and  source  should  be  used  in  both 
studies. 

(2)  Housing  and  feeding  conditions. 
(i)  The  temperature  in  the  experimental 
animal  room  should  be  22  °C  (±  3°).  The 
relative  humidity  should  be  at  least  30% 
and  preferably  not  exceed  70%  other 
than  dining  room  cleaning.  Lighting 
should  be  artificial,  the  sequence  being 
12  hours  light,  12  hours  dark.  For 
feeding,  conventional  laboratory  diets 
may  be  used  with  an  unlimited  supply 
of  drinking  water.  The  choice  of  diet 
may  be  influenced  by  the  need  to  ensure 
a  suitable  admixtiu^  of  a  test  substance 
when  administered  by  this  method. 

(ii)  Animals  may  be  housed 
individually  or  be  caged  in  small  groups 
of  the  same  sex;  for  group  caging,  no 
more  than  five  animals  should  be 
housed  per  cage.  Mating  procedures 
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should  be  carried  out  in  cages  suitable 
for  the.  purpose.  Pregnant  females 
should  be  caged  individually  and 
provided  with  nesting  materials. 

(3)  Preparation  of  the  animals. 
Healthy  young  adult  animals  must  be 
randomised  and  assigned  to  the 
treatment  groups  and  cages.  Cages 
should  be  arranged  in  such  a  way  that 
possible  effects  due  to  cage  placements 
are  miaimized.  The  animals  must  be 
uniquely  identified  and  kept  in  their 
cages  for  at  least  5  days  prior  to  the  start 
of  the  study  to  allow  for  acclimatisation 
to  the  laboratory  conditions. 

(4)  Preparation  of  doses,  (i)  It  is 
recommended  that  the  test  substance  be 
administered  orally  unless  other  routes 
of  administration  are  considered  more 
appropriate.  When  the  oral  route  is 
selected,  the  test  compoimd  is  usually 
administered  by  gavage;  however, 
alternatively,  test  compounds  may  also 
be  administered  via  the  diet  or  drinking 
water. 

(ii)  Where  necessary,  the  test 
substance  is  dissolved  or  suspended  in 
a  suitable  vehicle.  It  is  recommended 
that,  wherever  possible,  the  use  of  an 
aqueous  solution/suspension  be 
considered  first,  followed  by 
consideration  of  a  solution/emidsion  in 
oil  (e.g.,  com  oil)  and  then  by  possible 
solution  in  other  vehicles.  For  non- 
aqueous vehicles  the  toxic 
characteristics  of  the  vehicle  must  be 
known.  The  stability  of  the  test 
substance  in  the  vehicle  should  be 
determined. 

(f)  Procedure — (1)  Number  and  sex  of 
animals.  It  is  recommended  that  each 
group  be  started  with  at  least  10  animals 
of  each  sex.  Except  in  the  case  of 
marked  toxic  effects,  it  is  expected  that 
this  will  provide  at  least  eight  pregnant 
females  per  group  which  normally  is  the 
minimum  acceptable  number  of 
pregnant  females  per  group.  The 
objective  is  to  produce  enough 
pregnancies  and  offspring  to  assure  a 
meaningful  evaluation  of  the  potential 
of  the  substance  to  affect  fertility, 
pregnancy,  maternal  and  suckling 
behaviour,  and  growth  and  development 
of  the  Fi  offspring  from  conception  to 
day  4  post-partum.  If  interim  sacrifices 
are  planned,  the  number  should  be 
increased  by  the  number  of  animals 
scheduled  to  be  sacrificed  before  the 
completion  of  the  study.  Consideration 
should  be  given  to  an  additional 
satellite  group  of  five  animals  per  sex  in 
the  control  and  the  top  dose  group  for 
observation  of  reversibility,  persistence 
or  delayed  occurrence  of  systemic  toxic 
effects,  for  at  least  14  days  post 
treatment.  Animals  of  the  satellite 
groups  must  not  be  mated  and, 
consequently,  must  not  used  for  the 


assessment  of  reproduction/ 
developmental  toxicity. 

(2)  Dosage,  (i)  Generally,  at  least  three 
test  groups  and  a  control  group  should 
be  used.  If  there  are  no  suitable  general 
toxicity  data  available,  a  range  finding 
study  may  be  performed  to  aid  the 
determination  of  the  doses  to  be  used. 
Except  for  treatment  with  the  test 
substance,  animals  in  the  control  group 
should  be  handled  in  an  identical 
manner  to  the  test  group  subjects.  If  a 
vehicle  is  used  in  administering  the  test 
substance,  the  control  group  should 
receive  the  vehicle  in  the  highest 
volume  used. 

(ii)  Dose  levels  should  be  selected 
taking  into  account  any  existing  toxicity 
and  (toxico-)  kinetic  data  available  for 
the  test  compound  or  related  materials. 
It  should  also  be  taken  into  account  that 
there  may  be  differences  in  sensitivity 
between  pregnant  and  non-pregnant 
animals.  The  highest  dose  level  should 
be  chosen  with  the  aim  of  inducing 
toxic  effects  but  not  death  nor  obvious 
suffering.  Thereafter,  a  descending 
sequence  of  dose  levels  should  be 
selected  with  a  view  to  demonstrating 
any  dosage  related  response  and  no 
adverse  effects  at  the  lowest  dose  level. 
Two-  to  four-fold  intervals  are 
frequently  optimum  and  addition  of  a 
fourth  test  group  is  often  preferable  to 
using  very  large  intervals  (e.g.,  more 
than  a  factor  of  10)  between  dosages. 

(3)  Limit  test.  If  an  oral  study  at  1-dose 
level  of  at  least  1000  mg/kg  body 
weight/day  or,  for  dietary 
administration,  an  equivalent 
percentage  in  the  diet,  or  drinking  water 
(based  upon  body  weight 
determinations),  using  the  procedures 
described  for  this  study,  produces  no 
observable  toxic  effects  and  if  toxicity 
would  not  be  expected  based  upon  data 
fi-om  structiu-ally  related  compounds, 
then  a  full  study  using  several  dose 
levels  may  not  be  considered  necessary. 
The  limit  test  applies  except  when 
human  exposure  indicates  the  need  for 

a  higher  dose  level  to  be  used.  For  other 
types  of  administration,  such  as 
inhalation  or  dermal  application,  the 
physical  chemical  properties  of  the  test 
substance  often  may  dictate  the 
maximum  attainable  exposure. 

(4)  Administration  of  doses,  (i)  The 
animals  are  dosed  with  the  test 
substance  daily  for  7  days  a  week.  When 
the  test  substance  is  administered  by 
gavage,  this  should  be  done  in  a  single 
dose  to  the  animals  using  a  stomach 
tube  or  a  suitable  intubation  cannula. 
The  maximum  volume  of  liquid  that  can 
be  administered  at  one  time  depends  on 
the  size  of  the  test  animal.  The  voliune 
should  not  exceed  1  ml/100  g  body 
weight,  except  in  the  case  of  aqueous 


solutions  where  2  ml/100  g  body  weight 
may  be  used.  Except  for  irritating  or 
corrosive  substances  which  will 
normally  reveal  exacerbated  effects  with 
higher  concentrations,  variability  in  test 
volume  should  be  minimized  by 
adjusting  the  concentration  to  ensure  a 
constant  volume  at  all  dose  levels. 

(ii)  For  substances  administered  via 
the  diet  or  drinking  water,  it  is 
important  to  ensure  that  the  quantities 
of  the  test  substance  involved  do  not 
interfere  with  normal  nutrition  or  water 
balance.  When  the  test  substance  is 
administered  in  the  diet  either  a 
constant  dietary  concentration  (parts  per 
million  (ppm))  or  a  constant  dose  level 
in  terms  of  the  animals'  body  weight 
may  be  used;  the  alternative  used  must 
be  specified.  For  a  substance 
administered  by  gavage,  the  dose  should 
be  given  at  similar  times  each  day,  and 
adjusted  at  least  weekly  to  maintain  a 
constant  dose  level  in  terms  of  animal 
body  weight. 

(5)  Experimental  schedule,  (i)  Dosing 
of  both  sexes  should  begin  2  weeks  prior 
to  mating,  after  they  have  been 
acclimatized  for  at  least  5  days.  The 
study  should  be  scheduled  in  such  a 
way  that  mating  begins  soon  after  the 
animals  have  attained  full  sexual 
maturity.  This  may  vary  slightly  for 
different  strains  of  rats  in  different 
laboratories,  e.g.,  Sprague  Dawley  rats 
10  weeks  of  age,  Wistar  rats  about  12 
weeks  of  age.  Dams  with  offspring 
should  be  sacrificed  on  day  4  post- 
partum, or  shortly  thereafter.  In  order  to 
allow  for  overnight  fasting  of  dams  prior 
to  blood  collection  (if  this  option  is 
preferred),  dams  and  their  offspring 
need  not  necessarily  be  sacrificed  on  the 
same  day.  The  day  of  birth  (viz.  when 
partiu-ition  is  complete)  is  defined  as 
day  0  post-partum.  Females  showing  no- 
evidence  of  copulation  are  sacrificed 
24-26  days  after  the  last  day  of  the 
mating  period.  Dosing  is  continued  in 
both  sexes  during  the  mating  period. 
Males  should  further  be  dosed  after  the 
mating  period  at  least  until  the 
minimum  total  dosing  period  of  28  days 
has  been  completed.  They  are  then 
sacrificed,  or,  alternatively,  are  retained 
and  continued  to  be  dosed  for  the 
possible  conduction  of  a  second  mating 
if  considered  appropriate. 

(ii)  Daily  dosing  of  the  parental 
females  should  continue  throughout 
pregnancy  and  at  least  up  to,  and 
including,  day  3  post-partum  or  the  day 
before  sacrifice.  For  studies  where  the 
test  substance  is  administered  by 
inhalation  or  by  the  dermal  route, 
dosing  should  be  continued  at  least  up 
to,  and  including,  day  19  of  gestation. 

(iii)  Animals  in  a  satellite  group 
scheduled  for  follow-up  observations,  if 


included,  must  not  mated.  They  should 
be  kept  at  least  for  a  further  14  days 
after  the  first  scheduled  sacrifice  of 


dams,  without  treatment  to  detect 
delayed  occiurence,  or  persistence  of,  or 
recovery  from  toxic  effects. 


(iv)  The  experimental  schedule  is 
given  in  the  following  figiue  1. 
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(6)  Mating  procedure.  Normally,  1:1 
(one  male  to  one  female)  matings  should 
be  used  in  this  study.  Exceptions  can 
arise  in  the  case  of  occasional  deaths  of 
males.  The  female  should  be  placed 
with  the  same  male  until  pregnancy 
occvns  or  2  weeks  have  elapsed.  Each 
morning  the  females  should  be 
examined  for  the  presence  of  sperm  or 

a  vaginal  plug.  Day  0  of  pregnancy  is 
defined  as  the  day  a  vaginal  plug  or 
sperm  is  found.  In  case  pairing  was 
unsuccessful,  re-mating  of  females  with 
proven  males  of  the  same  group  could 
be  considered. 

(7)  Observations,  (i)  General  clinical 
observations  should  be  made  at  least 
once  a  day,  preferably  at  the  same 
time(s)  each  day  and  considering  the 
peak  period  of  anticipated  effects  after 
dosing.  The  health  condition  of  the 
animals  should  be  recorded.  At  least 
twice  daily  all  animals  must  be 
observed  for  morbidity  and  mortality. 

(ii)  Once  before  the  first  exposure  (to 
allow  for  within-subject  comparisons), 
and  at  least  once  a  week  thereafter, 
detailed  clinical  observations  should  be 
made  in  all  jmimals.  These  observations 
should  be  made  outside  the  home  cage 
in  a  standard  arena  and  preferably  at  the 
same  time,  each  day.  They  should  be 
carefully  recorded;  preferably  using 
scoring  systems,  explicitly  defined  by 
the  testing  laboratory.  Effort  should  be 
made  to  ensure  that  variations  in  the 
test  conditions  are  minimal  and  that 
observations  are  preferably  conducted 
by  observers  unaware  of  the  treatment. 
Signs  noted  should  include,  but  not  be 
limited  to,  changes  in  skin,  fur,  eyes, 
mucous  membranes,  occurrence  of 
secretions  and  excretions  and 


autonomic  activity  (e.g.,  lacrimation, 
piloerection,  pupil  size,  unusual 
respiratory  pattern).  Changes  in  gait, 
posture  and  response  to  handling  as 
well  as  the  presence  of  clonic  or  tonic 
movements,  stereotypies  (e.g.,  excessive 
grooming,  repetitive  circling),  difficult 
or  prolonged  parturition  or  bizarre 
behaviour  (e.g.,  self-mutilation,  walking 
backwards)  should  also  be  recorded. 

(iii)  At  one  time  during  the  study, 
sensory  reactivity  to  stimuli  of  different 
modalities  (e.g.,  auditory,  visual  and 
proprioceptive  stimuli)  assessment  of 
grip  strength  and  motor  activity 
assessment  should  be  conducted  in  five 
males  and  five  females,  randomly 
selected  from  each  group.  Further 
details  of  the  procediu-es  that  could  be 
followed  are  given  in  the  respective 
references.  However,  alternative 
procediu^s  than  those  referenced  could 
also  be  used.  In  males,  these  functional 
observations  should  be  made  towards 
the  end  of  their  dosing  period,  shortly 
before  scheduled  sacrifice  but  before 
blood  sampling  for  hematology  or 
clinical  chemistry.  Females  should  be  in 
a  physiologically  similar  state  during 
these  functional  tests  and  should 
preferably  be  tested  during  lactation, 
shortly  before  scheduled  sacrifice.  In 
order  to  avoid  hypothermia  of  pups, 
dams  should  be  removed  from  the  pups 
for  not  more  than  30  to  40  minutes. 
Examples  of  procediu^s  for  observation 
are  described  in  the  references  in 
paragraphs  (h)(3),  (h)(4),  (h)(5),  (h)(6). 
and  (h)(7)  of  this  section. 

(iv)  Functional  observations  made 
once  towards  the  end  of  the  study  may 
be  omitted  when  the  study  is  conducted 
as  a  preliminary  study  to  a  subsequent 


subchronic  (90-day)  or  long-term  study. 
In  that  case,  the  functional  observations 
should  be  included  in  this  follow-up 
study.  On  the  other  hand,  the 
availability  of  data  on  functional 
observations  from  this  repeated  dose 
study  may  enhance  the  ability  to  select 
dose  levels  for  a  subsequent  subchronic 
or  long-term  study. 

(v)  Functional  observations  may  also 
be  omitted  for  groups  that  otherwise 
reveal  signs  of  toxicity  to  an  extent  that 
would  significantly  interfere  with  the 
functional  test  performance. 

(vi)  The  diutition  of  gestation  shoidd 
be  recorded  and  is  calculated  from  day 
0  of  pregnancy.  Each  litter  should  be 
examined  as  soon  as  possible  after 
delivery  to  establish  the  number  and  sex 
of  pups,  stillbirths,  live  births,  runts 
(pups  that  are  significantly  smaller  than 
corresponding  control  pups),  and  the 
presence  of  gross  abnormalities. 

(vii)  Live  pups  should  be  counted  and 
sexed  and  litters  weighed  within  24 
hours  of  parturition  (day  0  or  1  post- 
partum) and  on  day  4  post-partum.  In 
addition  to  the  observations  on  parental 
animals,  described  by  paragraphs 
{f)(7)(ii)  and  (f)(7)(iiij  of  this  section,  any 
abnormal  behaviour  of  the  offspring 
should  be  recorded. 

(8)  Body  weight  and  food /water 
consumption,  (i)  Males  and  females 
should  be  weighed  on  the  first  day  of 
dosing,  at  least  weekly  thereafter,  and  at 
termination.  During  pregnancy,  females 
should  be  weighed  on  days  0,  7,  14  and 
20  and  within  24  hours  of  parturition 
(day  0  or  1  post-partum).  and  day  4 
post-partum.  These  observations  should 
be  reported  individually  for  each  adult 
animal. 
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(ii)  During  pre-mating,  pregnancy  and 
lactation,  food  consumption  should  be 
measured  at  least  weekly.  The 
measurement  of  food  consumption 
during  mating  is  optional.  Water 
consumption  during  these  periods 
should  also  be  measiued,  when  the  test 
substance  is  administered  by  that 
medium. 

(9)  Hematology,  (i)  Once  during  the 
study,  the  following  hematological 
examinations  should  be  made  in  five 
males  and  five  females  randomly 
selected  from  each  group:  hematocrit, 
hemoglobin  concentration,  erythrocyte 
count,  total  and  differential  leucocyte 
count,  platelet  count  and  a  measure  of 
blood  clotting  time/potential. 

(ii)  Blood  samples  should  be  taken 
from  a  named  site.  Females  should  be  in 
a  physiologically  similar  stale  diuing 
sampling.  In  order  to  avoid  practical 
difficidties  related  to  the  variability  in 
the  onset  of  gestation,  blood  collection 
in  females  may  be  done  at  the  end  of  the 
pre-mating  period  as  an  alternative  to 
sampling  just  prior  to,  or  as  pari  of,  the 
procedure  for  sacrificing  the  animals. 
Blood  samples  of  males  should 
preferably  be  taken  just  prior  to,  or  as 
part  of.  the  procedure  for  sacrificing  the 
animals.  Alternatively,  blood  collection 
in  males  may  also  be  done  at  the  end  of 
the  pre-mating  period  when  this  time 
point  was  preferred  for  females. 

(iii)  Blood  samples  should  be  stored 
under  appropriate  conditions. 

(10)  Clinical  biochemistry,  (i)  Clinical 
biochemistry  determinations  to 
investigate  major  toxic  effects  in  tissues 
and,  specifically,  effects  on  kidney  and 
liver,  should  be  performed  on  blood 
samples  obtained  from  the  selected  five 
males  and  five  females  of  each  group. 
Overnight  fasting  of  the  animals  prior  to 
blood  sampling  is  recommended'. 
Investigations  of  plasma  or  serum  must 
include  sodium,  potassium,  glucose, 
total  cholesterol,  urea,  creatinine,  total 
protein  and  albumin,  at  least  two 
enzymes  indicative  of  hepatocellular 
effects  (such  as  alanine 
aminotransferase,  aspartate 
aminotransferase  and  sorbitol 
dehydrogenase)  and  bile  acids. 


'  For  a  number  of  measurements  in  serum  and 
plasma,  roost  notably  for  glucose,  overnight  fasting 
would  be  preferable.  The  major  reason  for  this 
preference  is  that  the  increased  variability  which 
would  inevitably  result  from  non-fasting,  would 
tend  to  mask  more  subtle  effects  and  make 
interpretation  difficult.  On  the  other  hand, 
however,  overnight  fasting  may  interfere  with  the 
general  metabolism  of  the  (pregnant)  animals, 
disturbs  lactation  and  nursing  behaviour,  and, 
particularly  in  feeding  studies,  may  disturb  the 
daily  exposure  to  the  test  substance.  If  overnight 
fasting  is  adopted,  clinical  biochemical 
determinations  should  be  performed  after  the 
conduct  of  functional  observations  in  week  4  of  the 
study. 


Measurements  of  additional  enzymes  (of 
hepatic  or  other  origin)  may  provide 
usefid  information  under  certain 
circumstances. 

(ii)  Optionally,  the  following 
lu-inalysis  determinations  could  be 
performed  in  five  randomly  selected 
males  of  each  group  during  the  last 
week  of  the  study  using  timed  urine 
volume  collection;  appearance,  voliune, 
osmolality  or  specific  gravity,  pH, 
protein,  glucose  and  blood  or  blood 
cells. 

(iii)  In  addition,  studies  to  investigate 
serum  markers  of  general  tissue  damage 
should  be  considered.  Other 
determinations  that  shoidd  be  carried 
out  if  the  known  properties  of  the  test 
substance  may,  or  are  suspected  to, 
affect  related  metabolic  profiles  include 
calcium,  phosphate,  fasting  triglycerides 
and  fasting  glucose,  specific  hormones, 
methemoglobin  and  cholinesterase. 
These  need  to  be  identified  on  a  case- 
by-case  basis. 

(iv)  Overall,  there  is  a  need  for  a 
flexible  approach,  depending  on  the 
observed  and/or  expected  effect  with  a 
given  compound. 

(v)  If  historical  baseline  data  are 
inadequate,  consideration  should  be 
given  to  determination  of  hematological 
and  clinical  biochemistry  variables 
before  dosing  commences. 

(11)  Pathology — (i)  Gross  necropsy. 
(A)  All  adult  animals  in  the  study  must 
be  subjected  to  a  full,  detailed  gross 
necropsy  which  includes  careful 
examination  of  the  external  surface  of 
the  body,  all  orifices,  and  the  cranial, 
thoracic  and  abdominal  cavities  and 
their  contents.  Special  attention  should 
be  paid  to  the  organs  of  the  reproductive 
system.  The  number  of  implantation 
sites  should  be  recorded.  Corpora  lutea 
should  be  coimted. 

(B)  The  testes  and  epididymides  of  all 
adult  males  should  be  weighed  and  the 
ovaries,  testes,  epididymides,  accessory 
sex  organs,  and  all  organs  showing 
macroscopic  lesions  of  all  adult 
animals,  should  be  preserved. 

(C)  In  addition,  for  five  adult  males 
and  females,  randomly  selected  from 
each  group,  the  liver,  kidneys,  adrenals, 
thymus,  spleen,  brain  and  heart  should 
be  trimmed  of  any  adherent  tissue,  as 
appropriate  and  their  wet  weight  taken 
as  soon  as  possible  after  dissection  to 
avoid  drying.  Of  the  selected  males  and 
females,  the  following  tissues  should 
also  be  preserved  in  the  most 
appropriate  fixation  medium  for  both 
the  type  of  tissue  and  the  intended 
subsequent  histopathological 
examination:  all  gross  lesions,  brain 
(representative  regions  including 
cerebrum,  cerebellum  and  pons),  spinal 
cord,  stomach,  small  and  large 


intestines  (including  Peyer's  patches), 
liver,  kidneys,  adrenals,  spleen,  heart, 
thymus,  thyroid,  trachea  and  lungs 
(preserved  by  inflation  with  fixative  and 
then  inunersion),  uterus,  urinary 
bladder,  lymph  nodes  (preferably  1 
lymph  node  covering  the  route  of 
administration  and  another  one  distant 
from  the  route  of  administration  to 
cover  systemic  effects),  peripheral  nerve 
(sciatic  or  tibial)  preferably  in  close 
proximity  to  the  muscle,  and  a  section 
of  bone  marrow  (or,  alternatively,  a 
fresh  mounted  marrow  aspirate). 

(D)  Formalin  fixation  is  not 
recommended  for  routine  examination 
of  testes  and  epididymides.  An 
acceptable  method  is  the  use  of  Bouin's 
fixative  for  these  tissues.  The  clinical 
and  other  findings  may  suggest  the  need 
to  examine  additional  tissues.  Also,  any 
organs  considered  likely  to  be  target 
organs  based  on  the  known  properties  of 
the  test  substance  should  be  preserved. 

(E)  Dead  pups  and  pups  sacrificed  at 
day  4  post-partum,  or  shortly  thereafter, 
should,  at  least,  be  carefully  examined 
externally  for  gross  abnormalities. 

(ii)  Histopatnology.  (A)  Full 
histopathology  should  be  conducted  on 
the  preserved  organs  and  tissues  of  the 
selected  animals  in  the  control  and  high 
dose  groups  and  all  gross  lesions.  These 
examinations  should  be  extended  to 
animals  of  other  dosage  groups  if 
treatment-related  changes  are  observed 
in  the  high  dose  group. 

(B)  Detailed  testicular 
histopathological  examination  (e.g., 
using  Bouin's  fixative,  paraffin 
embedding  and  transverse  sections  of  4- 
5  ±m  thickness)  should  be  conducted 
with  special  emphasis  on  stages  of 
spermatogenesis  and  histopathology 
interstitial  testicular  cell  structure.  The 
evaluation  should  identify  treatment- 
related  effects  such  as  reteiined 
spermatids,  missing  germ  cell  layers  or 
types,  multinucleated  giant  cells  or 
sloughing  of  spermatogenic  cells  into 
the  lumen  (the  specifications  for  the 
evaluation  are  discussed  in  paragraph 
(g)(2)  of  this  section).  Examination  of 
the  intact  epididymis  should  include 
the  caput,  corpus,  and  Cauda,  which  can 
be  accomplished  by  evaluatioh  of  a 
longitudinal  section.  The  epididymis 
should  be  evaluated  for  leukocyte 
infiltration,  change  in  prevalence  of  cell 
types,  aberrant  cell  types,  and 
phagocytosis  of  sperm.  Periodic  acid- 
Schiff  (PAS)  and  hematoxylin  staining 
may  be  used  for  examination  of  the  male 
reproductive  organs.  Histopathological 
examination  of  the  ovary  should  detect 
qualitative  depletion  of  the  primordial 
follicle  population. 

(C)  When  a  satellite  group  is  used, 
histopathology  should  be  performed  on 
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tissues  and  organs  identified  as  showing 
effects  in  the  treated  groups. 

(g)  Data  and  reporting— ('i)Data. 
Individual  animal  data  should  be 
provided.  Additionally,  all  data  should 
be  summarised  in  tabular  form,  showing 
for  each  test  group  the  number  of 
animals  at  the  start  of  the  test,  the 
number  of  animals  foimd  dead  during 
the  test  or  sacrificed  for  humane 
reasons,  the  time  of  any  death  or 
humane  sacrifice,  the  number  of  fertile 
animals,  the  number  of  pregnant 
females,  the  number  of  animals  showing 
signs  of  toxicity,  a  description  of  the 
signs  of  toxicity  observed,  including 
time  of  onset,  duration,  and  severity  of 
any  toxic  effects,  the  types  of 
histopathological  changes,  and  all 
relevant  litter  data. 

(2)EvaluatJon  of  results,  (i)  The 
findings  of  this  toxicity  study  should  be 
evaluated  in  terms  of  the  observed 
effects,  necropsy  and  microscopic 
findings.  The  evaluation  will  include 
the  relationship  between  the  dose  of  the 
test  substance  and  the  presence  or 
absence,  incidence  and  severity  of 
abnormalities,  including  gross  lesions, 
identified  target  organs,  infertility, 
clinical  abnormalities,  affected 
reproductive  and  litter  performance, 
body  weight  changes,  effects  on 
mortality  and  any  other  toxic  effects. 

(ii)  Because  of  the  short  period  of 
treatment  of  the  male,  the 
histopathology  of  the  testes  and 
epididymides  must  be  considered  along 
with  the  fertility  data,  when  assessing 
male  reproduction  effects.  The  use  of 
historic  control  data  on  reproduction/ 
development  (e.g.  for  litter  size)  where 
available  may  also  be  useful  as  an  aid 
to  the  interpretation  of  the  study. 

(iii)  When  possible,  niunerical  results 
should  be  evaluated  by  an  appropriate 
and  general  acceptable  statistical 
method.  The  statistical  methods  should 
be  selected  diuing  the  design  of  the 
study.  Due  to  the  limited  dimensions  of 
the  study,  statistical  analysis  in  the  form 
of  tests  for  "significance"  are  of  limited 
value  for  many  endpoints,  especially 
reproductive  endpoints.  Some  of  the 
most  widely  used  methods,  especially 
parametric  tests  for  measiues  of  central 
tendency,  are  inappropriate.  If  statistical 
analyses  are  used  then  the  method 
chosen  should  be  appropriate  for  the 
distribution  of  the  variable  examined 
and  be  selected  prior  to  the  start  of  the 
study. 

(3)  Test  report.  The  test  report  must 
include  the  following  information: 

(i)  Test  substance: 

(A)  Physical  nature  and,  where 
relevant,  physicochemical  properties. 

(B)  Identification  data. 


(ii)  Vehicle  (if  appropriate): 
Justification  for  choice  of  vehicle,  if 
other  than  water. 

(iii)  Test  animals: 

(A)  Species/strain  used. 

(B)  Number,  age  and  sex  of  animals. 

(C)  Source,  housing  conditions,  diet, 
etc. 

(D)  Individual  weights  of  animals  at 
the  start  of  the  test. 

(iv)  Test  conditions: 

(A)  Rationale  for  dose  level  selection. 

(B)  Details  of  test  substance 
formulation/diet  preparation,  achieved 
concentration,  stability  and 
homogeneity  of  the  preparation. 

(C)  Details  of  the  administration  of  the 
test  substance. 

(D)  Conversion  from  diet/drinking 
water  test  substance  concentration 
(parts  per  mission  (ppm))  to  the  actual 
dose  (mg/kg  body  weight/day),  if 
applicable. 

(E)  Details  of  food  and  water  quality, 
(v)  Results  (toxic  response  data  by  sex 

and  dose): 

(A)  Time  of  death  during  the  study  or 
whether  animals  survived  to 
termination. 

(B)  Nature,  severity  and  duration  of 
clinical  observations  (whether  reversible 
or  not). 

(C)  Body  weight/body  weight  change 
data. 

(D)  Food  consumption  and  water 
consumption,  if  applicable. 

(E)  Sensory  activity,  grip  strength  and 
motor  activity  assessments. 

(F)  Hematological  tests  with  relevant 
baseline  values, 

(G)  Clinical  biochemistry  tests  with 
relevant  baseline  values. 

(H)  Effects  on  reproduction,  including 
information  on  mating/precoital 
interval,  fertility,  fecundity  and 
gestation  duration. 

(I)  Effects  on  offspring,  including 
number  of  pups  bom  (live  and  dead), 
sex  ratio,  postnatal  growth  (pup 
weights)  and  survival  (litter  size),  gross 
abnormalities  and  clinical  observations 
dining  lactation: 

(J)  Body  weight  at  termination  and 
organ  weight  data  for  the  parental 
animals. 

(K)  Necropsy  data,  including  number 
of  implantations  and  number  of  corpora 
lutea. 

(L)  Calculations  of  pre-  and 
postimplantation  loss. 

(M)  Detailed  description  of 
histopathological  findings. 

(N)  Statistical  treatment  of  results, 
where  appropriate. 

(vi)  Discussion  of  results. 

(vii)  Conclusions. 


(h)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 
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§799.9410    TSCA  chronic  toxicity. 

(a)  Scojse — (1)  Applicability.  This 
section  is  intended  to  meet  the  testing 
requirement  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2601). 

(2)  Source.  The  sotut:e  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.4100 
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(August  1998,  final  guidelines).  This 
source  is  available  at  the  address  in 
paragraph  (h)  of  this  section 

(b)  Purpose.  The  objective  of  a  chronic 
toxicity  study  is  to  determine  the  effects 
of  a  substance  in  a  mammalian  species 
following  prolonged  and  repeated 
exposure.  A  chronic  toxicity  study 
should  generate  data  from  which  to 
identify  the  majority  of  chronic  effects 
and  to  define  long-term  dose-response 
relationships.  The  design  and  conduct 
of  chronic  toxicity  tests  should  allow  for 
the  detection  of  general  toxic  effects, 
including  neurological,  physiological, 
biochemical,  and  hematological  effects 
and  exposure-related  morphological 
(pathological)  effects. 

(c)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  in  40  CFR  Part 
792 — Good  Laboratory  Practice 
Standards  apply  to  this  section.  The 
following  definitions  also  apply  to  this 
section. 

Chronic  toxicity  is  the  adverse  effects 
occurring  as  a  result  of  the  repeated 
daily  exposure  of  experimental  animals 
to  a  chemical  by  the  oral,  dermal,  or 
inhalation  routes  of  exposure. 

Cumulative  toxicity  is  the  adverse 
effects  of  repeated  doses  occurring  as  a 
result  of  prolonged  action  on,  or 
increased  concentration  of,  the 
administered  test  substance  or  its 
metabolites  in  susceptible  tissue. 

Dose  in  a  chronic  toxicity  study  is  the 
amount  of  test  substance  administered 
daily  via  the  oral,  dermal  or  inhalation 
routes  for  a  period  of  at  least  12  months. 
Dose  is  expressed  as  weight  of  the  test 
substance  (grams,  milligrams)  per  unit 
body  weight  of  test  animal  (milligram 
per  kilogram),  or  as  weight  of  the  test 
substance  in  parts  per  million  (ppm)  in 
food  or  drinking  water  per  day.  For 
inhalation  exposure,  dose  is  expressed 
as  weight  of  the  test  substance  per  unit 
volume  of  air  (milligrams  per  liter)  or  as 
parts  per  million  per  day.  For  dermal 
exposure,  dose  is  expressed  as  weight  of 
the  test  substance  (grams,  milligrams) 
per  imit  body  weight  of  the  test  animal 
(milligrcmis  per  kilogram)  or  as  weight 
of  the  substance  per  unit  of  surface  area 
(milligrams  per  square  centimeter)  per 
day. 

No-observed-effects  level  (NOEL)  is 
the  maximum  dose  used  in  a  study 
which  produces  no  adverse  effects.  The 
NOEL  is  usually  expressed  in  terms  of 
the  weight  of  a  test  substance  given 
daily  per  unit  weight  of  test  animal 
(milligrams  per  kilogram  per  day). 

Target  organ  is  any  organ  of  a  test 
animal  showing  evidence  of  an  effect 
induced  by  a  test  substance. 

(d)  Limit  test.  If  a  test  at  one  dose  level 
of  at  least  1 ,000  mg/kg  body  weight 
(expected  human  exposure  may  indicate 


the  need  for  a  higher  dose  level),  using 
the  procedures  described  for  this  study, 
produces  no  observable  toxic  effects  and 
if  toxicity  would  not  be  expected  based 
upon  data  of  structurally  related 
compounds,  a  full  study  using  three 
dose  levels  might  not  be  necessary. 

(e)  Test  procedures — (1)  Animal 
selection---(i)  Species  and  strain. 
Testing  should  be  performed  with  two 
manunalian  species,  one  a  rodent  and 
the  other  a  nonrodent.  The  rat  is  the 
preferred  rodent  species.  Commonly 
used  laboratory  strains  must  be 
employed. 

(ii)  Age/weight.  (A)  Testing  must  be 
started  with  yoxmg  healthy  animals  as 
soon  as  possible  after  weaning  eind 
acclimatization. 

(B)  Dosing  of  rodents  should  generally 
begin  no  later  than  8  weeks  of  age. 

(C)  Dosing  of  non-rodents  should 
begin  between  4  and  6  months  of  age 
and  in  no  case  later  than  9  months  of 
age. 

(D)  At  commencement  of  the  study, 
the  weight  variation  of  animals  used 
should  be  within  20%  of  the  mean 
weight  for  each  sex. 

(E)  Studies  using  prenatal  or  neonatal 
animals  may  be  recommended  under 
special  conditions. 

(iii)  Sex.  (A)  Equal  numbers  of 
animals  of  each  sex  should  be  used  at 
each  dose  level. 

(B)  Females  should  be  nuUiparous 
and  nonpregnant. 

(iv)  Numbers.  (A)  For  rodents,  at  least 
40  animals  (20  males  and  20  females) 
and  for  nonrodents  at  least  8  animals  (4 
females  and  4  males)  should  be  used  at 
each  dose  level  and  concurrent  control 
group. 

(B)  If  interim  sacrifices  are  planned, 
the  number  should  be  increased  by  the 
number  of  animals  scheduled  to  be 
sacrificed  during  the  course  of  the 
study. 

(C)  The  number  of  animals  at  the 
termination  of  the  study  must  be 
adequate  for  a  meaningful  and  valid 
statistical  eveduation  of  chronic  effects. 
The  Agency  must  be  notified  if 
excessive  early  deaths  or  other  problems 
are  encountered  that  might  compromise 
the  integrity  of  the  study. 

(D)  To  avoid  bias,  the  use  of  adequate 
randomization  procediu^s  for  the 
proper  allocation  of  animals  to  test  and 
control  groups  is  required. 

(E)  Each  animal  should  be  assigned  a 
unique  identification  nmnber.  Dead 
animals,  their  preserved  organs  and 
tissues,  and  microscopic  slides  should 
be  identified  by  reference  to  the  unique 
numbers  assigned. 

(v)  Husbandry.  (A)  Rodents  may  be 
group-caged  by  sex,  but  the  number  of 
animals  per  cage  must  not  interfere  with 


clear  observation  of  each  animal.  The 
biological  properties  of  the  test 
substance  or  toxic  effects  (e.g., 
morbidity,  excitability)  may  indicate  a 
need  for  individual  caging.  Rodents 
should  be  housed  individually  in 
dermal  studies  and  during  exposiu^  in 
inhalation  studies.  Caging  should  be 
appropriate  to  the  nonrodent  species. 

(B)  The  temperature  of  the 
experimental  animal  rooms  should  be  at 
22  ±  3  °C. 

(C)  The  relative  humidity  of  the 
experimental  animal  rooms  should  be 
50  ±20%. 

(D)  Where  lighting  is  artificial,  the 
sequence  should  be  12  hours  light/12 
hours  dark. 

(E)  Control  and  test  animals  should  be 
fed  fix»m  the  same  batch  and  lot.  The 
feed  should  be  analyzed  to  assure 
adequacy  of  nutritional  requirements  of 
the  species  tested  and  for  impurities 
that  might  influence  the  outcome  of  the 
test.  Animals  should  be  fed  and  watered 
ad  libitum  with  food  replaced  at  least 
weekly. 

(F)  The  study  should  not  be  initiated 
until  animals  have  been  allowed  a 
period  of  acclimatization/quarantine  to 
environmental  conditions,  nor  should 
animals  from  outside  sources  be  placed 
on  test  without  an  adequate  period  of 
quarantine.  An  acclimation  period  of  at 
least  5  days  is  recommended. 

(2)  Control  and  test  substances,  (i) 
Where  necessary,  the  test  substance  is 
dissolved  or  suspended  in  a  suitable 
vehicle.  If  a  vehicle  or  diluent  is  needed 
it  should  not  elicit  toxic  effects  itself  nor 
substantially  alter  the  chemical  or 
toxicological  properties  of  the  test 
substance.  It  is  recommended  that 
wherever  possible  the  use  of  an  aqueous 
solution  be  the  first  choice,  followed  by 
consideration  of  solution  in  oil,  and 
finally,  solution  in  other  vehicles. 

(ii)  One  lot  of  the  test  substance 
should  be  used,  if  possible,  throughout 
the  duration  of  the  study,  and  the 
research  sample  should  be  stored  under 
conditions  that  maintain  its  purity  and 
stability.  Prior  to  the  initiation  of  the 
study,  there  should  be  a  characterization 
of  the  test  substance,  including  the 
purity  of  the  test  compound,  and,  if 
technically  feasible,  the  names  and 
quantities  of  contaminants  and 
impiuities. 

(lii)  If  the  test  or  control  substance  is 
to  be  incorporated  into  feed  or  another 
vehicle,  the  period  during  which  the 
test  substance  is  stable  in  such  a 
mixtiire  should  be  determined  prior  to 
the  initiation  of  the  study.  Its 
homogeneity  and  concentration  should 
be  determined  prior  to  the  initiation  of 
the  study  and  periodically  during  the 
study.  Statistically  randomized  samples 


of  the  mixture  should  be  analyzed  to 
ensure  that  proper  mixing,  formulation, 
and  storage  procediu^s  are  being 
followed,  and  that  the  appropriate 
concentration  of  the  test  or  control 
substance  is  contained  in  the  mixture. 

(3)  Control  groups.  A  conciurent 
control  group  is  required.  This  group 
should  be  an  untreated  or  sham-treated 
control  group  or,  if  a  vehicle  is  used  in 
administering  the  test  substance,  a 
vehicle  control  group.  If  the  toxic 
properties  of  the  vehicle  are  not  knowTi 
or  caimot  be  made  available,  both 
untreated  and  vehicle  control  groups  are 
required. 

(4)  Satellite  group.  A  satellite  group  of 
40  animals  (20  animals  per  sex)  for 
rodents  and  8  animals  (4  animals  per 
sex)  for  nonrodents  may  be  treated  with 
the  high-dose  level  for  1 2  months  and 
observed  for  reversibility,  persistence, 
or  delayed  occurrence  of  toxic  effects  for 
a  post-treatment  of  appropriate  length, 
normally  not  less  than  28  days.  In 
addition,  a  control  group  of  40  animals 
(20  animals  per  sex)  for  rodents  and  8 
animals  (4  animals  per  sex)  for 
nonrodents  should  be  added  to  the 
satellite  study. 

(5)  Dose  levels  and  dose  selections,  (i) 
In  chronic  toxicity  tests,  it  is  desirable 
to  determine  a  dose-response 
relationship  as  well  as  a  NOEL. 
Therefore,  at  least  three  dose  levels  with 
a  control  group  and,  where  appropriate, 
a  vehicle  control  (corresponding  to  the 
concentration  of  the  vehicle  at  the 
highest  exposiu-e  level)  should  be  used. 
Dose  levels  should  be  spaced  to  produce 
a  gradation  of  effects.  A  rationale  must 
be  provided  for  the  doses  selected. 

(ii)  The  highest-dose  level  should 
elicit  signs  of  toxicity  without 
substantially  altering  the  normal  life 
span  of  the  animal.  The  highest  dose 
should  be  determined  based  on  the 
findings  from  a  90-day  study  to  ensure 
that  the  dose  used  is  adequate  to  assess 
the  chronic  toxicity  of  the  test 
substance.  Thus,  the  selection  of  the 
highest  dose  to  be  tested  is  dependent 
upon  changes  observed  in  several 
toxicological  parameters  in  subchronic 
studies.  The  highest  dose  tested  need 
not  exceed  1,000  mg/kg/day.  If  dermal 
application  of  the  test  substance 
produces  severe  skin  irritation,  then  it 
may  be  necessary  either  to  terminate  the 
study  and  choose  a  lower  high-dose 
level  or  to  reduce  the  dose  level.  Gross 
criteria  for  defining  severe  irritation 
would  include  ulcers,  fissures,  exudate/ 
crust(eschar),  dead  tissue,  or  anything 
leading  to  destruction  of  the  functional 
integrity  of  the  epidermis  (e.g.  caking, 
open  sores,  fissuring,  eschar). 
Histological  criteria  for  defining  severe 
irritation  would  include  follicular  and 


interfoUicular  crust,  microulcer.  mild/ 
moderate  degeneration/necrosis, 
moderate/marked  epidermal  edema, 
marked  dermal  edema,  and  marked 
inflammation. 

(iii)  The  intermediate  dose  levels 
should  be  spaced  to  produce  a  gradation 
of  toxic  effects. 

(iv)  The  lowest-dose  level  should 
produce  no  evidence  of  toxicity. 

(6)  Administration  of  the  test 
substance.  The  three  main  routes  of 
administration  are  oral,  dermal,  and 
inhalation.  The  choice  of  the  route  of 
administration  depends  upon  the 
physical  and  chemical  characteristics  of 
the  test  substance  and  the  form 
typifying  exposiu^  in  humans. 

(i)  Oral  studies.  Ideally,  the  animals 
should  be  dosed  by  gavage  or  with 
capsules  on  a  7-day  per  week  basis  for 
a  period  of  at  least  12  months.  However, 
based  primarily  on  practical 
considerations,  dosing  by  gavage  or        * 
capsiUes  on  a  5-day  per  week  schedide 
is  acceptable.  If  the  test  substance  is 
administered  via  in  the  drinking  water 
or  mixed  in  the  diet,  exposure  should  be 
on  a  7-day  per  week  basis. 

(ii)  Dermal  studies.  (A)  Preparation  of 
animal  skin.  Shortly  before  testing,  fur 
should  be  clipped  from  not  less  than 
10%  of  the  body  siuiace  area  for 
application  of  the  test  substance.  In 
order  to  dose  approximately  10%  of  the 
body  surface,  the  area  starting  at  the 
scapulae  (shoulders)  to  the  wing  of  the 
ileum  (hipbone)  and  half  way  down  the 
flank  on  each  side  of  the  animal  should 
be  shaved.  Shaving  should  be  carried 
out  approximately  24  hours  before 
dosing.  Repeated  clipping  or  shaving  is 
usually  needed  at  approximately  weekly 
intervals.  When  clipping  or  shaving  the 
fur,  care  should  be  taken  to  avoid 
abrading  the  skin  which  could  alter  its 
permeability. 

(B)  Preparation  of  test  substance. 
Liquid  test  substances  are  generally 
used  luidiluted,  except  as  indicated  in 
paragraph  (e)(5)(ii)  of  this  section. 
Solids  should  be  pulverized  when 
possible.  The  substance  should  be 
moistened  sufficiently  with  water  or, 
when  necessary,  with  a  suitable  vehicle 
to  ensure  good  contact  with  the  skin. 
When  a  vehicle  is  used,  the  influence  of 
the  vehicle  on  toxicity  of,  and 
penetration  of  the  skin  by,  the  test 
substance  should  be  taken  into 
account.The  voliune  of  application 
should  be  kept  constant,  e.g.,  less  than 
100  nL  for  the  mouse  and  less  than  300 
\iL  for  the  rat.  Different  concentrations 
of  test  solution  should  be  prepared  for 
different  dose  levels. 

(C)  Administration  of  test  substance. 
The  duration  of  exposure  should  be  at 
least  for  12  months.  Ideally,  the  animals 


should  be  treated  with  test  substance  for 
at  least  6  hoiu's  per  day  on  a  7-day  per 
week  basis.  However,  based  on  practical 
considerations,  application  on  a  5-day 
per  week  basis  is  acceptable.  Dosing 
shoidd  be  conducted  at  approximately 
the  same  time  each  day.  The  test 
substance  should  be  appUed  uniformly 
over  the  treatment  site.  The  surface  area 
covered  may  be  less  for  highly  toxic 
substances.  As  much  of  the  area  should 
be  covered  with  as  thin  and  uniform  a 
film  as  possible.  For  rats,  the  test 
substance  may  be  held  in  contact  vdth 
the  skin  with  a  porous  gauze  dressing 
and  nonirritating  tape  if  necessary.  The 
test  site  should  be  further  covered  in  a 
suitable  manner  to  retain  the  gauze 
dressing  plus  test  substance  and  to 
ensure  that  the  animals  caimot  ingest 
the  test  substance.  The  application  site 
should  not  be  covered  when  the  mouse 
is  the  species  of  choice.  The  test 
substance  may  be  wiped  from  the  skin 
after  the  six-hour  exposure  period  to 
prevent  ingestion. 

(iii)  Inhalation  studies.  (A)  The 
animals  should  be  exposed  to  the  test 
substance  for  6  hoiu^  per  day  on  a  7-day 
per  week  basis,  for  a  period  of  at  least 
12  months.  However,  based  primarily 
on  practical  considerations,  exposing 
for  6  hours  per  day  on  a  5 -day  per  week 
basis  is  acceptable. 

(B)  The  animals  should  be  tested  in 
dynamic  inhalation  equipment  designed 
to  sustain  a  minimum  air  flow  of  10  air 
changes  per  hour,  an  adequate  oxygen 
content  of  at  least  19%,  and  uniform 
conditions  throughout  the  exposure 
chamber.  Maintenance  of  slight  negative 
pressure  inside  the  chamber  will 
prevent  leakage  of  the  test  substance 
into  surrounding  areas.  It  is  not 
normally  necessary  to  measiu^  chamber 
oxygen  concentration  if  airflow  is 
adeauate. 

(C)  The  selection  of  a  dynanuc 
inhalation  chamber  should  be 
appropriate  for  the  test  substance  and 
test  system.  When  a  whole  body 
chamber  is  used,  individual  housing 
must  be  used  to  minimize  crowding  of 
the  test  animals  and  maximize  their 
exposure  to  the  test  substance.  To 
ensure  stability  of  a  chamber 
atmosphere,  the  total  volimie  occupied 
by  the  test  animals  should  not  exceed 
5%  of  the  volume  of  the  test  chamber. 
It  is  recommended,  but  not  required, 
that  nose-only  or  head-only  exposure  be 
used  for  aerosol  studies  in  order  to 
minimize  oral  exposures  due  to  animals 
licking  compound  off  their  fur.  The 
animals  should  be  acclimated  and  heat 
stress  minimized. 

(D)  The  temperature  at  which  the  test 
is  performed  should  be  maintained  at  22 
±  2  °C.  The  relative  humidity  should  be 
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maintained  between  40-60% ,  but  in 
certain  instances  (e.g.,  use  of  water 
vehicle)  this  may  not  be  practicable. 

(E)  The  rate  of  air  flow  should  be 
monitored  continuously  but  recorded  at 
least  three  times  diuing  the  exposure. 

(F)  Temperature  and  humidity  should 
be  monitored  continuously  but  should 
be  recorded  at  least  every  30  min. 

(G)  The  actual  concentrations  of  the 
test  substance  should  be  measured  in 
the  breathing  zone.  During  the  exposure 
period,  the  actual  concentrations  of  the 
test  substance  should  be  held  as 
constant  as  practicable,  monitored 
continuously  or  intermittenUy 
depending  on  the  method  of  analysis. 
Chamber  concentration  may  be 
measured  using  gravimetric  or 
analytical  methods,  as  appropriate.  If 
trial  run  measurements  are  reasonably 
consistent  (±  10%  for  liquid  aerosol,  gas, 
or  vapor;  ±  20%  for  dry  aerosol),  then 
two  measurements  should  be  sufficient. 
If  measurements  are  not  consistent, 
three  to  four  measurements  should  be 
taken.  If  there  is  some  difficulty 
measuring  chamber  analytical 
concentration  due  to  precipitation, 
nonhomogeneous  mixtures,  volatile 
components,  or  other  factors,  additional 
analysis  of  inert  components  may  be 
necessary. 

(H)  Diuing  the  development  of  the 
generating  system,  particle  size  analysis 
should  be  performed  to  establish  the 
stability  of  aerosol  concentrations  with 
respect  to  particle  size.  The  mass 
median  aerod3mamic  diameter  (MMAD) 
particle  size  range  should  be  between  1- 
3  ^un.  The  particle  size  of  hygroscopic 
materials  should  be  small  enough  when 
dry  to  assure  that  the  size  of  the  swollen 
particle  will  still  be  within  the  1-3  ^un 
range.  Measurements  of  aerodynamic 
particle  size  in  the  animal's  breathing 
zone  should  be  measured  during  a  trial 
run.  If  MMAD  values  for  each  exposure 
level  are  within  10%  of  each  other,  then 
two  measurements  during  the  exposures 
should  be  sufficient.  If  pretest 
measurements  are  not  within  10%  of 
each  other,  three  to  four  measurements 
should  be  taken. 

(I)  Feed  should  be  withheld  during 
exposiu'e.  Water  may  also  be  withheld 
during  exposure. 

(7)  Observation  period:  (i)  Animals 
should  be  observed  for  a  period  of  at 
least  12  months. 

(ii)  Animals  in  a  satellite  group  (if 
used)  scheduled  for  follow-up 
observations  should  be  kept  for  at  least 
28  days  further  without  treatment  to 
detect  recovery  from,  or  persistence  of, 
toxic  effects. 

(8)  Observation  of  animals,  (i) 
Observations  should  be  made  at  least 
twice  each  day  for  morbidity  and 


mortality.  Appropriate  actions  should 
be  taken  to  minimize  loss  of  animals  to 
the  study  (e.g.,  necropsy  or  refrigeration 
of  those  animals  found  dead  and 
isolation  or  sacrifice  of  weak  or 
moribund  animals).  General  clinical 
observations  should  be  made  at  least 
once  a  day,  preferably  at  the  same  time 
each  day,  taking  into  consideration  the 
peak  period  of  anticipated  effects  after 
dosing.  The  clinical  condition  of  the 
animal  should  be  recorded. 

(ii)  A  careful  clinical  examination 
should  be  made  at  least  once  prior  to  the 
initiation  of  treatment  (to  edlow  for 
within  subject  comparisons)  and  once 
weekly  during  treatment  in  all  animals. 
These  observations  should  be  made 
outside  the  home  cage,  preferably  in  a 
standard  arena,  and  at  similar  times  on 
each  occasion.  Effort  should  be  made  to 
ensure  that  variations  in  the  observation 
conditions  are  minimal.  Observations 
should  be  detailed  and  carefully 
recorded,  preferably  using  scoring 
systems,  explicitly  defined  by  the 
testing  laboratory.  Signs  noted  should 
include,  but  not  be  limited  to,  changes 
in  skin,  fur,  eyes,  mucous  membranes, 
occvurence  of  secretions  and  excretions 
and  autonomic  activity  (e.g. , 
lacrimation,  piloerection,  pupil  size, 
unusual  respiratory  pattern).  Changes  in 
gait,  postiue  and  response  to  handling 
as  well  as  the  presence  of  clonic  or  tonic 
movements,  stereotypies  (e.g.,  excessive 
grooming,  repetitive  circling)  or  bizarre 
behavior  (e.g.,  self-mutilation,  walking 
backwards)  should  be  recorded. 

(iii)  Once,  near  the  end  of  the  first 
year  of  the  exposure  period  and  in  any 
case  not  earlier  than  in  month  11, 
assessment  of  motor  activity,  grip 
strength,  and  sensory  reactivity  to 
stimuli  of  different  types  (e.g.,  visual, 
auditory,  and  proprioceptive  stimuli) 
should  be  conducted  in  rodents.  Fiulher 
details  of  the  procedures  that  could  be 
followed  are  described  in  the  references 
listed  luider  paragraphs  (h)(2),  (h)(7), 
(b)(8),  and  (h)(ll)  of  this  section. 

(iv)  Functional  observations 
conducted  towards  the  end  of  the  study 
may  be  omitted  when  data  on  functional 
observations  are  available  from  other 
studies  and  the  daily  clinical 
observations  did  not  reveal  any 
functional  deficits. 

(v)  Exceptionally,  functional 
observations  may  be  omitted  for  groups 
that  otherwise  reveal  signs  of  toxicity  to 
an  extent  that  would  significantly 
interfere  vdth  functional  test 
performance. 

(vi)  Body  weights  should  be  recorded 
individually  for  all  animals  once  prior 
to  the  administration  of  the  test 
substance,  once  a  week  during  the  first 
13  weeks  of  study  and  at  least  once 


every  4  weeks  thereafter,  unless  signs  of 
clinical  toxicity  suggest  more  frequent 
weighing  to  facilitate  monitoring  of 
heedth  status. 

(vii)  Measurements  of  feed 
consuimption  should  be  determined 
weekly  during  the  first  13  weeks  of  the 
study  and  at  approximately  monthly 
intervals  thereafter  unless  health  status 
or  body  weight  changes  dictate 
otherwise.  Measurements  of  water 
consumption  should  be  determined  at 
the  same  intervals  if  the  test  substance 
is  administered  in  the  drinking  water. 

(viii)  Moribund  animals  should  be 
removed  and  sacrificed  when  noticed 
and  the  time  of  death  should  be 
recorded  as  precisely  as  possible.  All 
survivors  should  be  sacrificed  at  the  end 
of  the  study  period. 

(9)  Clinical  pathology.  Hematology, 
clinical  chemistry,  and  urinalysis 
should  be  performed  on  10  rats  per  sex 
per  group,  and  on  all  nonrodents.  In 
rodents,  the  parameters  should  be 
examined  at  approximately  6  month 
intervals  during  the  conduct  of  the 
study  and  at  termination.  If  possible, 
these  collections  should  be  from  the 
same  animals  at  each  interval.  In 
nonrodents,  the  parameters  should  be 
examined  once  or  twice  prior  to 
initiation  of  treatment,  at  6-month 
intervals  during  the  conduct  of  the 
study,  and  at  termination.  If 
hematological  and  biochemical  effects 
were  seen  in  the  subchronic  study, 
testing  should  also  be  performed  at  3 
months.  Overnight  fasting  of  animals 
prior  to  blood  sampling  is 
recommended. 

(i)  Hematology.  The  recommended 
parameters  are  red  blood  cell  count, 
hemoglobin  concentration,  hematocrit, 
mean  corpuscular  volume,  mean 
corpuscular  hemoglobin,  and  mean 
corpuscular  hemoglobin  concentration, 
white  blood  cell  count,  differential 
leukocyte  count,  platelet  count,  and  a 
measure  of  clotting  potential,  such  as 
prothrombin  time  or  activated  partial 
thromboplastin  time. 

(ii)  Clinical  chemistry.  (A)  Parameters 
which  are  considered  appropriate  to  all 
studies  are  electrolyte  balance, 
carbohydrate  metabolism,  and  liver  and 
kidney  function.  The  selection  of 
specific  tests  will  be  influenced  by 
observations  on  the  mode  of  action  of 
the  substance  and  signs  of  clinical 
toxicity. 

(B)  The  recommended  clinical 
chemistry  determinations  are 
potassium,  sodiiun,  calcium 
(nonrodent),  phosphorus  (nonrodent), 
chloride  (nonrodent),  glucose,  total 
cholesterol,  urea  nitrogen,  creatinine, 
total  protein,  total  bilirubin  (nonrodent), 
and  aJbumin.  More  than  two  hepatic 


enzymes,  (such  as  alanine 
aminotransferase,  aspartate 
aminotransferase,  alkaline  phosphatase, 
sorbitol  dehydrogenase,  or  gamma 
glutamyl  transpeptidase)  should  also  be 
measured.  Measurements  of  additional 
enzymes  (of  hepatic  or  other  origin)  and 
bile  acids,  may  also  be  useful. 

(C)  If  a  test  chemical  has  an  effect  on 
the  hematopoietic  system,  reticulocyte 
counts  and  bone  marrow  cytology  may 
be  indicated. 

(D)  Other  determinations  that  should 
be  carried  out  if  the  test  chemical  is 
known  or  suspected  of  affecting  related 
measures  include  calcium,  phosphorus, 
fasting  triglycerides,  hormones, 
methemoglobin,  and  cholinesterases. 

(iii)  Urinalysis.  Urinalysis  for  rodents 
should  be  performed  at  the  end  of  the 
study  using  timed  urine  collection. 
Urinalysis  for  noru-odents  should  be 
performed  prior  to  treatment,  midway 
through  treatment  and  at  the  end  of  the 
study  using  timed  urine  collection. 
Urinalysis  determinations  include: 
appearance,  volume,  osmolality  or 
specific  gravity,  pH,  protein,  glucose, 
and  blood/blood  cells. 

(10)  Ophthalmological  examination. 
Examinations  should  be  made  of  all 
animals  using  an  ophthalmoscope  or 
equivalent  device  prior  to  the 
administration  of  the  test  substance  and 
at  termination  of  the  study  on  10  rats  of 
each  sex  in  the  high-dose  and  control 
groups  and  preferably  in  all  nonrodents, 
but  at  least  die  control  and  high-dose 
groups  should  be  examined.  If  changes 
in  eyes  are  detected,  all  animals  should 
be  examined. 

(11)  Gross  necropsy,  (i)  All  animals 
should  be  subjected  to  a  full  gross 
necropsy  which  includes  examination 
of  the  external  surface  of  the  body,  all 
orifices,  and  the  cranial,  thoracic  and 
abdominal  cavities  and  their  contents. 

(ii)  At  least  the  liver,  kidneys, 
adrenals,  testes,  epididymides,  ovaries, 
uterus,  nonrodent  thyroid  (with 
parathyroid),  spleen,  brain,  and  heart 
should  be  weighed  wet  as  soon  as 
possible  after  dissection  to  avoid  drying. 
The  limgs  should  be  weighed  if  the  test 
substance  is  administered  by  the 
inhalation  route. 

(iii)  The  following  organs  and  tissues, 
or  representative  samples  thereof, 
should  be  preserved  in  a  suitable 
medium  for  possible  future 
histopathological  examination: 

(A)  Digestive  system — salivary  glands, 
esophagus,  stomach,  duodenum, 
jejunum,  ileum,  cecum,  colon,  rectxmi, 
liver,  pancreas,  gallbladder  (when 
present). 

(B)  Nervous  system — brain  (multiple 
sections,  including  cerebriim, 
cerebellum  and  meduUa/pons), 


pituitary,  peripheral  nerve  (sciatic  or 
tibial,  preferably  in  close  proximity  to 
the  muscle),  spinal  cord  (three  levels, 
cervical,  mid-thoracic  and  limibar),  eyes 
(retina,  optic  nerve). 

(C)  Glandular  system — adrenals, 
parathjToid,  thyroid. 

(D)  Respiratory  system — trachea, 
lungs,  pharynx,  larynx,  nose. 

(E)  Cardiovascular/hematopoietic 
system — aorta,  heart,  bone  marrow  (and/ 
or  fr^sh  aspirate),  lymph  nodes 
(preferably  one  lymph  node  covering 
the  route  of  administration  and  another 
one  distant  from  the  route  of 
administration  to  cover  systemic 
effects),  spleen. 

(F)  Urogenital  system — kidneys, 
urinary  bladder,  prostate,  testes, 
epididymides,  seminal  vesicle(s), 
uterus,  ovaries,  female  mammary  gland. 

(G)  Other — all  gross  lesions  and 
masses,  skin. 

(iv)  In  inhalation  studies,  the  entire 
respiratory  tract,  including  nose, 
pharynx,  larynx,  and  paranasal  sinuses 
should  be  examined  and  preserved.  In 
dermal  studies,  skin  from  treated  and 
adjacent  control  skin  sites  should  be 
examined  and  preserved. 

(v)  Inflation  of  lungs  and  urinary 
bladder  with  a  fixative  is  the  optimal 
method  for  preservation  of  these  tissues. 
The  proper  inflation  and  fixation  of  the 
lungs  in  inhalation  studies  is  considered 
essential  for  appropriate  and  valid 
histopathological  examination. 

(vi)  Information  from  clinical 
pathology  and  other  in-life  data  should 
be  considered  before  microscopic 
examination,  since  they  may  provide 
significant  guidance  to  thepathologist. 

(12)  Histopathology.  (i)  The  following 
histopathology  should  be  performed: 

(A)  Full  histopathology  on  the  organs 
and  tissues  (listed  imder  paragraph 
(e)(ll)(iii)  of  this  section)  of  all  rodents 
and  nonrodents  in  the  control  and  high- 
dose  groups,  and  all  rodents  and 
nonrodents  that  died  or  were  sacrificed 
during  the  study.  The  examination 
should  be  extended  to  all  animals  in  all 
dosage  groups  if  treatment-related 
changes  are  observed  in  the  high-dose 
group. 

(B)  All  gross  lesions  in  all  animals. 

(C)  Target  tissues  in  all  animals, 
(ii)  If  the  results  show  substantial 

alteration  of  the  animal's  normal  life 
span,  or  other  effects  that  might 
compromise  the  significance  of  the  data, 
the  next  lower  levels  should  be 
examined  fully  as  described  in 
paragraph  (e)(12)(i)  of  this  section. 

(iii)  An  attempt  should  be  made  to 
correlate  gross  observations  with 
microscopic  findings. 

(iv)  Tissues  and  organs  designated  for 
microscopic  examination  should  be 


fixed  in  10%  buffered  formalin  or  a 
recognized  suitable  fixative  as  soon  as 
necropsy  is  performed  and  no  less  than 
48  hours  prior  to  trimming. 

(f)  Data  and  reporting — (1)  Treatment 
of  results,  (i)  Data  should  be 
sujnmarized  in  tabular  form,  showing 
for  each  test  group  the  number  of 
animals  at  the  start  of  the  test,  the 
number  of  animals  showing  lesions,  the 
types  of  lesions  and  the  percentage  of 
animals  displaying  each  type  of  lesion. 

(ii)  When  applicable,  all  observed 
results  (quantitative  and  qualitative) 
shovdd  be  evaluated  by  an  appropriate 
statistical  method.  Any  generally 
accepted  statistical  methods  may  be 
used;  the  statistical  methods  including 
significance  criteria  should  be  selected 
during  the  design  of  the  study. 

(2)  Evaluation  of  study  results.  The 
findings  of  a  chronic  toxicity  study 
should  be  evaluated  in  conjimction  with 
the  findings  of  preceding  studies  and 
considered  in  terms  of  the  toxic  effects 
as  well  as  the  necropsy  and 
histopathological  findings.  The 
evaluation  will  include  the  relationship 
between  the  dose  of  the  test  substance 
and  the  presence,  incidence,  and 
severity  of  abnormalities  (including 
behavioral  and  clinical  abnormalities), 
gross  lesions,  identified  target  organs, 
body  weight  changes,  effects  on 
mortality  and  any  other  general  or 
specific  toxic  effects. 

(3)  Test  report.  In  addition  to  the 
reporting  requirements  specified  under 
EPA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792,  subpart 
J,  the  following  specific  information 
must  be  reported: 

(i)  Test  substance  characterization 
should  include: 

(A)  Chemical  identification. 

(B)  Lot  or  batch  number. 

(C)  Physical  properties. 

(D)  Piuity/impurities. 

(ii)  Identification  and  composition  of 
any  vehicle  used. 

(iii)  Test  system  shoidd  contain  data 
on: 

(A)  Species  and  strain  of  animals  used 
and  rationale  for  selection  if  other  than 
that  recommended. 

(B)  Age  including  body  weight  data 
and  sex. 

(C)  Test  environment  including  cage 
conditions,  ambient  temperatiue, 
humidity,  and  light/dark  periods. 

(D)  Identification  of  animal  diet. 

(E)  Acclimation  period. 

(iv)  Test  procedure  should  include  the 
following  data: 

(A)  Method  of  randomization  used. 

(B)  Full  description  of  experimental 
design  and  procedure. 

(C)  Dose  regimen  including  levels, 
methods,  and  volume. 
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(v)  Test  results. 

(A)  Group  animal  data.  Tabulation  of 
toxic  response  data  by  species,  strain, 
sex  and  exposure  level  for: 

(1)  Number  of  animals  exposed. 

(2)  Nmnber  of  animals  showing  signs 
of  toxicity. 

(3)  Niunber  of  animals  dying. 

(B)  Individual  animal  data.  Data 
should  be  presented  as  summary  {group 
mean)  as  well  as  for  individual  cinimals. 

(1)  Time  of  death  during  the  study  or 
whether  animals  survived  to 
termination. 

(2)  Time  of  observation  of  each 
abnormal  sign  and  its  subsequent 
course. 

(3)  Body  weight  data. 

(4)  Feed  and  water  (if  collected) 
consumption  data. 

(5)  Achieved  dose  (mg/kg/day)  as  a 
time-weighted  average  if  the  test 
substance  is  admioistered  in  the  diet  or 
drinking  water. 

(6)  Resvdts  of  ophthalmological 
examinations. 

(7)  Results  of  hematological  tests 
performed. 

(8)  Resvdts  of  clinical  chemistry  tests 
performed. 

(9)  Urinalysis  tests  performed  and 
results. 

(10)  Results  of  observations  made. 

(11)  Necropsy  findings,  including 
absolute  and  relative  (to  body  weight) 
organ  weight  data. 

(12)  Detailed  description  of  all 
histopathological  findings. 

(13)  Statistical  treatment  of  results, 
where  appropriate. 

(vi)  In  addition,  for  inhalation  studies 
the  following  should  be  reported: 

(A)  Test  conditions.  The  following 
exposure  conditions  must  be  reported: 

[1)  Description  of  exposure  apparatus 
including  design,  type,  dimensions, 
soiurce  of  air,  system  for  generating 
particulate  and  aerosols,  method  of 
conditioning  air,  treatment  of  exhaust 
eur  and  the  method  of  housing  the 
animals  in  a  test  chamber. 

[2)  The  equipment  for  measiuing 
temperature,  humidity,  and  particulate 
aerosol  concentrations  and  size  should 
be  described. 

(B)  Exposure  data.  These  data  should 
be  tabulated  and  presented  with  mean 
values  and  a  measure  of  variability  (e.g., 
standard  deviation)  and  should  include: 

[1)  Airflow  rates  through  the 
inhalation  equipment. 

[2)  Temperature  and  himiidity  of  air. 
(5)  Actual  (cmalytical  or  gravimetric) 

concentration  in  the  breathing  zone. 


[4)  Nominal  concentration  (total 
amount  of  test  substance  fed  into  the 
inhalation  equipment  divided  by 
volume  of  air). 

[5)  Particle  size  distribution, 
calculated  MMAD,  and  geometric 
standard  deviation. 

[6)  Explanation  as  to  why  the  desired 
chamber  concentration  and/or  particle 
size  could  not  be  achieved  (if 
applicable)  and  the  efforts  taken  to 
comply  with  this  aspect  of  the 
guidelines. 

(g)  Quality  control.  A  system  should 
be  developed  and  maintained  to  assure 
and  docmnent  adequate  performance  of 
laboratory  staff  and  equipment.  The 
study  must  be  conducted  in  compliance 
with  40  CFR  Part  792— Good  Laboratory 
Practice  Standards. 

(h)  References.  For  additional 
backgroimd  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 
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§799.9430    TSCA  combined  chronic 
toxicity/carcinogenicity. 

(a)  Scope.  This  section  is  intended  to 
meet  the  testing  requirements  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  objective  of  a 
combined  chronic  toxicity/ 
carcinogenicity  study  is  to  determine 
the  effects  of  a  substance  in  a 
mammalian  species  following  prolonged 
and  repeated  exposure.  The  application 
of  this  section  should  generate  data 
which  identify  the  majority  of  chronic 
and  carcinogenicity  effects  and 
determine  dose-response  relationships. 
The  design  and  conduct  should  allow 
for  the  detection  of  neoplastic  effects 
and  a  determination  of  the  carcinogenic 
potential  as  well  as  general  toxicity, 
including  neurological,  physiological, 
biochemical,  and  hematological  effects 
and  exposure-related  morphological 
(pathology)  effects. 

(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides, 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.4300 
(August  1998,  final  guideline).  This 
source  is  available  at  the  address  in 
paragraph  (h)  of  this  section. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section. 

Carcinogenicity  is  the  development  of 
neoplastic  lesions  as  a  result  of  the 
repeated  deuly  exposure  of  experimental 
animals  to  a  chemical  by  the  oral, 
dermal,  or  inhalation  routes  of 
exposure. 

Chronic  toxicity  is  the  adverse  effects 
occiuring  as  a  result  of  the  repeated 
daily  exposure  of  experimental  animals 
to  a  chemical  by  the  oral,  dermal,  or 
inhalation  routes  of  exposure. 

Cumulative  toxicity  is  the  adverse 
effects  of  repeated  dose  occurring  as  a 
result  of  prolonged  action  on,  or 


increased  concentration  of,  the 
administered  test  substance  or  its 
metabolites  in  susceptible  tissues. 

Dose  in  a  combined  chronic  toxicity/ 
carcinogenicity  study  is  the  amount  of 
test  substance  administered  via  the  oral, 
dermal,  or  inhalation  routes  for  a  period 
of  up  to  24  months.  Dose  is  expressed 
as  weight  of  the  test  substance  per  unit 
body  weight  of  test  animal  (milligrams 
per  kilogram),  or  as  weight  of  the  test 
substance  in  parts  per  million  (ppm)  in 
food  or  drinking  water.  When  exposed 
via  inhalation,  dose  is  expressed  as 
weight  of  the  test  substance  per  luiit 
voliune  of  air  (milligrams  per  liter)  or  as 
parts  per  million  per  day.  For  dermal 
application,  dose  is  expressed  as  weight 
of  the  test  substance  (grams,  milligrams) 
per  unit  body  weight  of  the  test  animal 
(milligrams  per  kilogram)  or  as  weight 
of  the  substance  per  unit  siu-face  area 
(milligrams  per  square  centimeter)  per 
day. 

No-observed-effects  level  (NOEL)  is 
the  maximum  dose  used  in  a  study 
which  produces  no  observed  adverse 
effects.  The  NOEL  is  usually  expressed 
in  terms  of  the  weight  of  a  test  substance 
given  daily  peF  unit  weight  of  test 
animal  (milligrams  per  kilogram  per 
day). 

Target  organ  is  any  organ  of  a  test 
animal  showing  evidence  of  an  effect 
induced  by  a  test  substance. 

(d)  Limit  test.  If  a  test  at  one  dose  level 
of  at  least  1,000  mg/kg  body  weight 
(expected  human  exposure  may  indicate 
the  need  for  a  higher  dose  level),  using 
the  procedures  described  for  this  study, 
produces  no  observable  toxic  effects  or 
if  toxic  effects  would  not  be  expected 
based  upon  data  of  structurally  related 
compounds,  then  a  full  study  using 
three  dose  levels  might  not  be 
necessary. 

(e)  Test  procedures — [1)  Animal 
selection— [i)  Species  and  strain. 
Preliminary  studies  providing  data  on 
acute,  subchronic,  and  metabolic 
responses  should  have  been  carried  out 
to  permit  an  appropriate  choice  of 
animals  (species  and  strain).  As 
discussed  in  other  guidelines,  the 
mouse  and  rat  have  been  most  widely 
used  for  assessment  of  carcinogenic 
potential,  while  the  rat  and  dog  have 
been  most  often  studied  for  chronic 
toxicity.  For  the  combined  chronic 
toxicity/carcinogenicity  study  via  the 
oral  and  inhalation  routes,  the  rat  is  the 
species  of  choice  and  for  the  dermal 
route,  the  mouse  is  species  of  choice.  If 
other  species  are  used,  the  tester  must 
provide  justification/reasoning  for  their 
selection.  The  strain  selected  should  be 
susceptible  to  the  carcinogenic  or  toxic 
effect  of  the  class  of  substances  being 
tested,  if  known,  and  provided  it  does 


not  have  a  spontaneous  background 
incidence  too  high  for  meaningful 
assessment.  Commonly  used  laboratory 
strains  must  be  employed. 

(ii)  Age/weight.  (A)  Testing  must  be 
started  with  yoimg  healthy  animals  as 
soon  as  possible  after  weaning  and 
acclimatization. 

(B)  Dosing  should  generally  begin  no 
later  than  8  weeks  of  age. 

(C)  At  commencement  of  the  study, 
the  weight  variation  of  animals  used 
must  be  within  20%  of  the  mean  weight 
for  each  sex. 

(D)  Studies  using  prenatal  or  neonatal 
animals  may  be  recommended  under 
special  conditions. 

(iii)  Sex.  (A)  Equal  numbers  of 
animals  of  each  sex  must  be  used  at 
each  dose  level. 

(B)  Females  must  be  nulliparous  and 
nonpregnant. 

(iv)  Numbers.  (A)  At  least  100  rodents 
(50  males  and  50  females)  must  be  used 
at  each  dose  level  and  concurrent 
control  group.  At  least  20  additional 
rodents  (10  males  and  10  females) 
should  be  used  for  satellite  dose  groups 
and  the  satellite  control  group.  The 
purpose  of  the  satellite  group  is  to  allow 
for  the  evcduation  of  chronic  toxicity 
after  12  months  of  exposiu*  to  the  test 
substance. 

(B)  For  a  meaningful  and  valid 
statistical  evaluation  of  long  term 
exposure  and  for  a  valid  interpretation 
of  negative  results,  the  number  of 
animals  in  any  group  should  not  fall 
below  50%  at  15  months  in  mice  and  18 
months  in  rats.  Survival  in  any  group 
should  not  fall  below  25%  at  18  months 
in  mice  and  24  months  in  rats. 

(C)  To  avoid  bias,  the  use  of  adequate 
randomization  procedines  for  the 
proper  allocation  of  animals  to  test  and 
control  groups  is  required. 

(D)  Each  animal  must  be  assigned  a 
unique  identification  number.  Dead 
animals  (and  their  preserved  organs) 
and  tissues,  and  microscopic  slides 
shall  be  identified  by  reference  to  the 
unique  numbers  assigned. 

(v)  Husbandry.  (A)  Animals  may  be 
group-caged  by  sex,  but  the  number  of 
animals  per  cage  must  not  interfere  with 
clear  observation  of  each  animal.  The 
biological  properties  of  the  test 
substance  or  toxic  effects  (e.g., 
morbidity,  excitability)  may  indicate  a 
need  for  individual  caging.  Rodents 
should  be  housed  individually  in 
dermal  studies  and  during  exposure  in 
inhalation  studies. 

(B)  The  temperature  of  the 
experimental  animal  rooms  should  be  at 
22  ±  3  °C. 

(C)  The  relative  hiunidity  of  the 
experimental  animal  rooms  should  be 
50  ±20%. 


(D)  Where  lighting  is  artificial,  the 
sequence  should  be  12  hours  light/12 
hours  dark. 

(E)  Control  and  test  animals  should  be 
fed  from  the  same  batch  and  lot.  The 
feed  should  be  analyzed  to  assiu-e 
uniform  distribution  and  adequacy  of 
nutritional  requirements  of  the  species 
tested  and  for  impurities  that  might 
influence  the  outcome  of  the  test. 
Animals  should  be  fed  and  watered  ad 
libitum  with  food  replaced  at  least 
weekly. 

(F)  The  study  should  not  be  initiated 
until  animals  have  been  allowed  a 
period  of  acclimatization/quarantine  to 
environmental  conditions,  nor  should 
animals  from  outside  sources  be  placed 
on  test  without  an  adequate  period  of 
quarantine.  An  acclimation  period  of  at 
least  five  days  is  recommended. 

(2)  Control  and  test  substances,  (i) 
Where  necessary,  the  test  substance  is 
dissolved  or  suspended  in  a  suitable 
vehicle.  U  a  vehicle  or  diluent  is 
needed,  it  should  not  elicit  toxic  effects 
itself  nor  substantially  alter  the 
chemical  or  toxicological  properties  of 
the  test  substance.  It  is  recommended 
that  wherever  possible  the  usage  of  an 
aqueous  solution  be  considered  first, 
followed  by  consideration  of  a  solution 
in  oil,  and  finally  solution  in  other 
vehicles. 

(ii)  One  lot  of  the  test  substance 
should  be  used  throughout  the  duration 
of  the  study  if  possible,  and  the  research 
sample  should  be  stored  under 
conditions  that  maintain  its  purity  and 
stability.  Prior  to  the  initiation  of  the 
study,  there  should  be  a  characterization 
of  the  test  substance,  including  the 
purity  of  the  test  compound,  and,  if 
possible,  the  name  and  quantities  of 
contaminants  and  impurities. 

(iii)  If  the  test  or  control  substance  is 
to  be  incorporated  into  feed  or  another 
vehicle,  the  period  during  which  the 
test  substance  is  stable  in  such  a 
mixture  should  be  determined  prior  to 
the  initiation  of  the  study.  Its 
homogeneity  and  concentration  should 
be  determined  prior  to  the  initiation  of 
the  study  and  periodically  during  the 
study.  Statistically  randomized  samples 
of  the  mixture  should  be  analyzed  to 
ensure  that  proper  mixing,  formulation, 
and  storage  procedm-es  are  being 
followed,  and  that  the  appropriate 
concentration  of  the  test  or  control 
substance  is  contained  in  the  mixture. 

(3)  Control  groups.  A  concurrent 
control  group  is  required.  This  group 
should  be  an  untreated  or  sham-treated 
control  group  or,  if  a  vehicle  is  used  in 
administering  the  test  substance,  a 
vehicle  control  group.  If  the  toxic 
properties  of  the  vehicle  are  not  known 
or  cannot  be  made  available,  both 
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untreated  and  vehicle  control  groups  are 
reauired. 

14)  Dose  levels  and  dose  selection,  (i) 
For  risk  assessment  purposes,  at  least 
three  dose  levels  must  be  used,  in 
addition  to  the  concurrent  control 
group.  Dose  levels  should  be  spaced  to 
produce  a  gradation  of  effects.  A 
rationale  for  the  doses  selected  must  be 
provided. 

(ii)  The  highest  dose  level  in  rodents 
should  elicit  signs  of  toxicity  without 
substantially  altering  the  normal  life 
spaii  due  to  effects  other  than  tumors. 
The  highest  dose  should  be  determined 
based  on  the  Bndings  from  a  90-day 
study  to  ensure  that  the  dose  used  is 
adequate  to  assess  the  chronic  toxicity 
and  the  carcinogenic  potential  of  the 
test  substance.  Thus,  the  selection  of  the 
highest  dose  to  be  tested  is  dependent 
upon  changes  observed  in  several 
toxicological  parameters  in  subchronic 
studies.  The  highest  dose  tested  need 
not  exceed  1 .000  mg/kg/day. 

(iii)  The  intermediate-dose  levels 
should  be  spaced  to  produce  a  gradation 
of  toxic  effects. 

(iv)  The  lowest-dose  level  should 
produce  no  evidence  of  toxicity. 

(v)  For  skin  carcinogenicity  studies, 
when  toxicity  to  the  skin  is  a 
determining  factor,  the  highest  dose 
selected  should  not  destroy  the 
functional  integrity  of  the  skin,  the 
intermediate  doses  should  be  a 
minimally  irritating  dose  and  the  low 
dose  should  be  the  highest  nonirritating 
dose. 

(vi)  The  criteria  for  selecting  the  dose 
levels  for  skin  carcinogenicity  studies, 
based  on  gross  and  histopathologic 
dermal  lesions,  are  as  follows: 

(A)  Gross  criteria  for  reaching  the  high 
dose: 

(1)  Erythema  (moderate). 

(2)  Scaling. 

(3)  Edema  (mild). 
[4]  Alopecia. 

(5)  Thickening. 

(B)  Histologic  criteria  for  reaching  the 
high  dose: 

(1)  Epidermal  hyperplasia. 

(2)  Epidermal  hyperkeratosis. 

(3)  Epidermal  parakeratosis. 

(4)  Adnexal  atrophy/hyperplasia. 

(5)  Fibrosis. 

(6)  Spongiosis  (minimal-mild). 

(7)  Epidermal  edema  (minimal-mild). 

(8)  Dermal  edema  (minimal- 
moderate). 

(9)  Inflammation  (moderate). 

(C)  Gross  criteria  for  exceeding  the 
high  dose: 

(1)  Ulcers- fissures,  exudate/cnist 
(eschar),  nonviable  (dead)  tissues. 

(2)  Anything  leading  to  destruction  of 
the  functional  integrity  of  the  epidermis 
(e.g.,  caking,  fissuring.  open  sores, 
eschar). 


(D)  Histologic  criteria  for  exceeding 
the  high-dose: 

(i)  Crust  (interfoUicular  and 
follicular). 

(2)  Microulcer. 

(3)  Degeneration/necrosis  (mild  to 
moderate). 

(4)  Epidermal  edema  (moderate  to 
marked). 

(5)  Dermal  edema  (marked). 

(6)  Inflammation  (marked). 
(5)  Administration  of  the  test 

substance.  The  three  main  routes  of 
administration  are  oral,  dermal,  and 
inhalation.  The  choice  of  the  route  of 
administration  depends  upon  the 
physical  and  chemical  characteristics  of 
the  test  substance  and  the  form 
typifying  exposure  in  humans. 

(i)  Oral  studies.  If  the  test  substance 
is  administered  by  gavage.  the  animals 
are  dosed  with  the  test  substance  on  a 
7-day  per  week  basis  for  a  period  of  at 
least  18  months  for  mice  and  hamsters 
and  24  months  for  rats.  However,  based 
primarily  on  practical  considerations, 
dosing  by  gavage  on  a  5-day  per  week 
basis  is  acceptable.  If  the  test  substance 
is  administered  in  the  drinking  water  or 
mixed  in  the  diet,  then  exposure  should 
be  on  a  7-day  per  week  basis. 

(ii)  Dermal  studies.  (A)  Preparation  of 
animal  skin.  Shortly  before  testing,  fur 
should  be  clipped  firom  not  less  than 
10%  of  the  body  surface  area  for 
application  of  the  test  substance.  In 
order  to  dose  approximately  10%  of  the 
body  surface,  the  area  starting  at  the 
scapulae  (shoulders)  to  the  wing  of  the 
ileum  (hipbone)  and  half  way  down  the 
flank  on  each  side  of  the  animal  should 
be  shaved.  Shaving  shoidd  be  carried 
out  approximately  24  hours  before 
dosing.  Repeated  clipping  or  shaving  is 
usually  needed  at  approximately  weekly 
intervals.  When  clipping  or  shaving  the 
fur.  care  should  be  taken  to  avoid 
abrading  the  skin  which  could  alter  its 
permeability. 

(B)  Preparation  of  test  substance. 
Liquid  test  substances  are  generally 
used  undiluted,  except  as  indicated  in 
paragraph  (e){4)(vi)  of  this  section. 
Solids  should  be  pulverized  when 
possible.  The  substance  should  be 
moistened  sufficiently  with  water  or, 
when  necessary,  with  a  suitable  vehicle 
to  ensure  good  contact  with  the  skin. 
When  a  vehicle  is  used,  the  influence  of 
the  vehicle  on  toxicity  of,  and 
penetration  of  the  skin  by,  the  test 
substance  should  be  taken  into 
accoimt.The  volume  of  application 
shouid  be  kept  constant,  e.g.,  less  than 
100  ^L  for  the  mouse  and  less  than  300 
^lL  for  the  rat.  Different  concentrations 
of  test  solution  should  be  prepared  for 
different  dose  levels. 


(C)  Administration  of  test  substance. 
The  duration  of  exposure  should  be  at 
least  18  months  for  mice  and  hamsters 
and  24  months  for  rats.  Ideally,  the 
animals  should  be  treated  with  test 
substance  for  at  least  6  hours  per  day  on 
a  7-day  per  week  basis.  However,  based 
on  practical  considerations,  application 
on  a  5-day  per  week  basis  is  acceptable. 
Dosing  should  be  conducted  at 
approximately  the  same  time  each  day. 
The  test  substance  must  be  applied 
uniformly  over  the  treatment  site.The 
surface  area  covered  may  be  less  for 
highly  toxic  substances.  As  much  of  the 
area  should  be  covered  with  as  thin  and 
uniform  a  film  cis  possible.  For  rats,  the 
test  substance  may  be  held  in  contact 
with  the  skin  with  a  porous  gauze 
dressing  and  nonirritating  tape  if 
necessary.  The  test  site  should  be 
further  covered  in  a  suitable  manner  to 
retain  the  gauze  dressing  plus  test 
substance  and  to  ensiu'e  that  the  animals 
cannot  ingest  the  test  substance.  The 
application  site  should  not  be  covered 
when  the  mouse  is  the  species  of  choice. 
The  test  substance  may  be  wiped  from 
the  skin  after  the  6-hour  exposm-e 
period  to  prevent  ingestion. 

(iii)  Inhalation  studies.  (A)  The 
animals  should  be  exposed  to  the  test 
substance,  for  6  hours  per  day  on  a  7- 
day  per  week  basis,  for  a  period  of  at 
least  18  months  in  mice  and  24  months 
in  rats.  However,  based  primarily  on 
practical  considerations,  exposiu^  for  6 
hours  per  day  on  a  5-day  per  week  basis 
is  acceptable. 

(B)  The  animals  must  be  tested  in 
dynamic  inhalation  equipment  designed 
to  sustain  a  minimum  aif  flow  of  10  air 
changes  per  hour,  an  adequate  oxygen 
content  of  at  least  19%,  and  uniform 
conditions  throughout  the  exposure 
chamber.  Maintenance  of  slight  negative 
pressure  inside  the  chamber  will 
prevent  leakage  of  the  test  substance 
into  svuTounding  areas.  It  is  not 
normally  necessary  to  measure  chamber 
oxygen  concentration  if  airflow  is 
adequate. 

(Cj  The  selection  of  a  dynamic 
inhalation  chamber  should  be 
appropriate  for  the  test  substance  and 
test  system.  Where  a  whole  body 
chamber  is  used,  individual  housing 
must  be  used  to  minimize  crowding  of 
the  test  animals  and  maximize  their 
exposure  to  the  test  substance.  To 
ensure  stability  of  a  chamber 
atmosphere,  the  total  volume  occupied 
by  the  test  animals  shall  not  exceed  5% 
of  the  volume  of  the  test  chamber.  It  is 
recommended,  but  not  required,  that 
nose-only  or  head-only  exposure  be 
used  for  aerosol  studies  in  order  to 
minimize  oral  exposiu-es  due  to  animals 
licking  compound  off  their  fur.  The 


animals  should  be  acclimated  and  heat 
stress  minimized. 

(D)  The  temperatiue  at  which  the  test 
is  performed  should  be  maintained  at  22 
±  2  °C.  The  relative  humidity  should  be 
maintained  between  40  to  60%,  but  in 
certain  instances  (e.g.,  tests  of  aerosols, 
use  of  water  vehicle)  this  may  not  be 
practicable. 

(E)  The  rate  of  air  flow  must  be 
monitored  continuously  but  recorded  at 
least  three  times  during  the  exposure. 

(F)  Temperatiu-e  and  humidity  must 
be  monitored  continuously  but  should 
be  recorded  at  least  every  30  minutes. 

(G)  The  actual  concentrations  of  the 
test  substance  must  be  measured  in  the 
animal's  breathing  zone.  During  the 
exposure  period,  the  actual 
concentrations  of  the  test  substance 
must  be  held  as  constant  as  practicable 
and  monitored  continuously  or 
intermittently  depending  on  the  method 
of  analysis.  Chamber  concentration  may 
be  measured  using  gravimetric  or 
analytical  methods  as  appropriate.  If 
trial  run  measurements  are  reasonably 
consistent  (±  10%  for  liquid  aerosol,  gas, 
or  vapor;  ±  20%  for  dry  aerosol),  then 
two  measurements  should  be  sufficient. 
If  measurements  are  not  consistent, 
three  to  foiu'  measurements  should  be 
taken.  If  there  is  some  difficulty  in 
measuring  chamber  analytical 
concentration  due  to  precipitation, 
nonhomogeneous  mixtures,  volatile 
components,  or  other  factors,  additional 
cuialyses  of  inert  components  may  be 
necessary. 

(H)  During  the  development  of  the 
generating  system,  particle  size  analysis 
must  be  performed  to  establish  the 
stability  of  aerosol  concentrations  with 
respect  to  particle  size.  The  mass 
median  aerodynamic  diameter  (MMAD) 
particle  size  range  should  be  between  1- 
3  ^m.  The  particle  size  of  hygroscopic 
materials  should  be  small  enough  when 
dry  to  assure  that  the  size  of  the  swollen 
particle  will  still  be  within  the  1-3  nm 
range.  Measurements  of  aerodynamic 
particle  size  in  the  animal's  breathing 
zone  should  be  measured  during  a  trial 
run.  If  MMAD  values  for  each  exposure 
level  are  within  10%  of  each  other,  then 
two  measiu-ements  during  the  exposures 
should  be  sufficient.  If  pretest 
measurements  are  not  within  10%  of 
each  other,  three  to  four  measurements 
should  be  taken. 

(I)  Feed  must  be  withheld  during 
exposure.  Water  may  also  be  withheld 
during  exposiu-e. 

(J)  When  the  physical  and  chemical 
properties  of  the  test  substance  show  a 
low  flash  point  or  the  test  substance  is 
otherwise  known  or  thought  to  be 
explosive,  care  must  be  taken  to  avoid 
exposiure  level  concentrations  that  could 


result  in  an  exposure  chamber  explosion 
during  the  test. 

(6)  Observation  period,  (i)  This  time 
period  must  not  be  less  than  24  months 
for  rats  and  1 8  months  for  mice,  and 
ordinarily  not  longer  than  30  months  for 
rats  and  24  months  for  mice.  For  longer 
time  periods,  and  where  any  other 
species  are  used,  consultation  with  the 
Agency  in  regard  to  the  duration  of  the 
study  is  advised. 

(ii)  Animals  in  a  satellite  group  to 
assess  chronic  toxicity  should  be 
observed  for  12  months. 

(7)  Observation  of  animals,  (i) 
Observations  must  be  made  at  least 
twice  each  day  for  morbidity  and 
mortality.  Appropriate  actions  should 
be  taken  to  minimize  loss  of  animals  to 
the  study  (e.g.,  necropsy  or  refrigeration 
of  those  animals  foimd  dead  and 
isolation  or  sacrifice  of  weak  or 
moribimd  animals).  General  clinical 
observations  shall  be  made  at  least  once 
a  day,  preferably  at  the  same  time  each 
day,  taking  into  consideration  the  peak 
period  of  anticipated  effects  after 
dosing.  The  clinical  condition  of  the 
animal  should  be  recorded. 

(ii)  A  careful  clinical  examination 
must  be  made  at  least  once  weekly. 
Observations  should  be  detailed  and 
carefully  recorded,  preferably  using 
explicity  defined  scales.  Observations 
should  include,  but  not  be  limited  to, 
evaluation  of  skin  and  fur,  eyes  and 
mucous  membranes,  respiratory  and 
circulatory  effects,  autoiiomic  effects 
such  as  salivation,  central  nervous 
system  effects,  including  tremors  and 
convulsions,  changes  in  the  level  of 
activity,  gait  and  posture,  reactivity  to 
handling  or  sensory  stimuli,  altered 
strength,  and  stereotypes  or  bizarre 
behavior  (e.g.,  self-mutilation,  walking 
backwards). 

(iii)  Signs  of  toxicity  should  be 
recorded  as  they  are  observed  including 
the  time  of  onset,  degree  and  duration. 

(iv)  Body  weights  must  be  recorded 
individually  for  all  animals  once  prior 
to  administration  of  the  test  substance, 
once  a  week  diu-ing  the  first  13  weeks 
of  the  study  and  at  least  once  every  4 
weeks  thereafter  unless  signs  of  clinical 
toxicity  suggest  more  frequent  weighing 
to  facilitate  monitoring  of  health  status. 

(v)  Measurements  of  feed 
consumption  should  be  determined 
weekly  during  the  first  1 3  weeks  of  the 
study  and  then  at  approximately 
monthly  intervals  imless  health  status 
or  body  weight  changes  dictate 
otherwise.  Measurements  of  water 
consumption  should  be  determined  at 
the  same  intervals  if  the  test  material  is 
administered  in  drinking  water. 

(vi)  Moribimd  animals  must  be 
removed  and  sacrificed  when  noticed 


and  the  time  of  death  should  be 
recorded  as  precisely  as  possible.  At  the 
end  of  the  study  period,  all  survivors 
must  be  sacrificed.  Animals  in  the 
satellite  group  must  be  sacrificed  after 
1 2  months  of  exposure  to  the  test 
substance  (interim  sacrifice). 

(8)  Clinical  patholog}'.  Hematology, 
clinical  chemistry  and  urinalyses  must 
be  performed  from  10  animals  per  sex 
per  group.  The  parameters  should  be 
examined  at  approximately  6  month 
intervals  during  the  first  12  months  of 
the  study.  If  possible,  these  collections 
should  be  from  the  same  animals  at  each 
interval.  If  hematological  and 
biochemical  effects  are  seen  in  the 
subchronic  study,  testing  shall  also  be 
performed  at  3  months.  Overnight 
fasting  of  animals  prior  to  blood 
sampling  is  recommended. 

(i)  Hematology.  The  recommended 
parameters  are  red  blood  cell  count, 
hemoglobin  concentration,  hematocrit, 
mean  corpuscular  volmne.  mean 
corpuscular  hemoglobin,  and  mean 
corpuscular  hemoglobin  concentration, 
white  blood  cell  count,  differential 
leukocyte  count,  platelet  count,  and  a 
measure  of  clotting  potential,  such  as 
prothrombin  time  or  activated  partial 
thromboplastin  time. 

(ii)  Clinical  chemistry.  (A)  Parameters 
which  are  considered  appropriate  to  all 
studies  are  electrolyte  balance, 
carbohydrate  metabolism,  and  liver  and 
kidney  function.  The  selection  of 
specific  tests  will  be  influenced  by 
observations  on  the  mode  of  action  of 
the  substance  and  signs  of  clinical 
toxicity. 

(B)  The  recommended  clinical 
chemistry  determinations  are 
potassium,  sodium,  glucose,  total 
cholesterol,  urea  nitrogen,  creatinine, 
total  protein,  and  albumin.  More  than 
two  hepatic  enzymes,  (such  as  alanine 
aminotransferase,  aspartate 
aminotransferase,  alkaline  phosphatase, 
sorbitol  dehydrogenase,  or  gamma 
glutamyl  transpeptidase)  should  also  be 
measured.  Measurements  of  addtional 
enzymes  (of  hepatic  or  other  origin)  and 
bile  acids,  may  also  be  useful. 

(iii)  If  a  test  chemical  has  an  effect  on 
the  hematopoietic  system,  reticulocyte 
counts  and  bone  marrow  c^'tology  may 
be  indicated. 

(iv)  Other  determinations  that  should 
be  carried  out  if  the  test  chemical  is 
known  or  suspected  of  affecting  related 
measures  include  calcium,  phosphorus, 
fasting  triglycerides,  hormones, 
methemoglobin,  and  cholinesterases. 

(v)  Urinalyses.  Urinalysis  for  rodents 
must  be  performed  at  the  end  of  the  first 
year  of  the  study  using  timed  urine 
collection.  Urinalysis  determinations 
include:  appearance,  volume,  osmolality 
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of  specific  gravity,  pH,  protein,  glucose, 
and  blood/blood  cells. 

(9)  Ophtbalmological  examination. 
Examinations  must  be  made  on  all 
animals  using  an  ophthalmoscope  or  an 
equivalent  device  prior  to  the 
administration  of  the  test  substance  and 
at  termination  of  the  study  on  10 
animals  per  sex  in  the  high-dose  and 
control  groups.  If  changes  in  eyes  are 
detected,  all  animals  must  be  examined. 

(10)  Gross  necropsy,  (i)  A  complete 
gross  examination  must  be  performed 
on  all  animals,  including  those  which 
died  during  the  experiment  or  were 
sacrificed  in  a  moribund  condition. 

(ii)  At  least,  the  liver,  kidneys, 
adrenals,  testes,  epididymides,  ovaries, 
uterus,  spleen,  brain,  and  heart  should 
be  trimmed  and  weighed  wet,  as  soon  as 
possible  after  dissection  to  avoid  drying. 
The  limgs  should  be  weighed  if  the  test 
substance  is  administered  by  the 
inhalation  route.  The  organs  should  be 
weighed  from  interim  sacrifice  animals 
as  well  as  from  at  least  10  animals  per 
sex  per  group  at  terminal  sacrifice. 

(iii)  The  following  organs  and  tissues, 
or  representative  samples  thereof,  must 
be  preserved  in  a  suitable  mediimi  for 
possible  future  histopathological 
examination: 

(A)  Digestive  system — salivary  glands,  . 
esophagus,  stomach,  duodenum, 
jejunum,  ileiun,  cecum,  colon,  rectum, 
liver,  pancreas,  gallbladder  (when 
present)  . 

(B)  Nervous  system — ^brain  {muldple 
sections,  including  cerebrum, 
cerebellum  and  medulla/pons), 
pituitary,  peripheral  nerve  (sciatic  or 
tibial,  preferably  in  close  proximity  to 
the  muscle),  spinal  cord  (three  levels, 
cervical,  mid-thoracic,  and  Ivunbar). 
eyes  (retina,  optic  nerve). 

(C)  Glandular  system — adrenals, 
parathyroid,  thyroid. 

(D)  Respiratory  system — trachea, 
lungs,  pharynx,  larynx,  nose. 

(E)  Cardiovascular/Hematopoietic 
system — aorta,  heart,  bone  marrow  (and/ 
or  fresh  aspirate),  lymph  nodes 
(preferably  one  lymph  node  covering 
the  route  of  administration  and  another 
one  distant  fi-om  the  route  of 
administration  to  cover  systemic 
effects),  spleen. 

(F)  Urogenital  system — kidneys, 
urinary  bladder,  prostate,  testes, 
epididymides,  seminal  vesicle(s), 
uterus,  ovaries,  female  mammary  gland. 

(G)  Other — all  gross  lesions  and 
masses,  skin. 

(iv)  In  inhalation  studies,  the  entire 
respiratory  tract,  including  nose, 
pharynx,  larynx,  and  paranasal  sinuses 
should  be  examined  and  preserved.  In 
dermal  studies,  skin  from  treated  and 


adjacent  control  skin  sites  should  be 
examined  and  preserved. 

(v)  Inflation  of  limgs  and  urinary 
bladder  with  a  fixative  is  the  optimal 
method  for  preservation  of  these  tissues. 
The  proper  inflation  and  fixation  of  the 
lungs  in  inhalation  studies  is  essential 
for  appropriate  and  valid 
histopathological  examination. 

(vi)  Information  from  clinical 
pathology  and  other  in-life  data  should 
be  considered  before  microscopic 
examination,  since  these  data  may 
provide  significant  guidance  to  the 
pathologist. 

(11)  [Reserved) 

(12)  Histopathology.  (i)  The  following 
histopathology  must  be  performed: 

(A)  Full  histopathology  on  the  organs 
and  tissues,  listed  in  paragraph 
(e)(10)(iii)  of  this  section  of  all  animals 
in  the  control  and  high  dose  groups  and 
of  all  animals  that  died  or  were 
sacrificed  during  the  study. 

(B)  All  gross  lesions  in  all  animals. 
(G)  Target  organs  in  all  animals, 
(ii)  If  the  results  show  substantial 

alteration  of  the  animal's  normal  life 
span,  the  induction  of  effects  that  might 
affect  a  neoplastic  response,  or  other 
effects  that  might  compromise  the 
significance  of  the  data,  the  next  lower 
levels  should  be  examined  fully  as 
described  in  paragraph  (e)(12)(i)  of  diis 
section. 

(iii)  An  attempt  should  be  made  to 
correlate  gross  observations  with 
microscopic  findings. 

(iv)  Tissues  and  organs  designated  for 
microscopic  examination  should  be 
fixed  in  10%  buffered  formalin  or  a 
recognized  suitable  fixative  as  soon  as 
necropsy  is  performed  and  no  less  than 
48  hours  prior  to  trimming. 

(f)  Data  and  reporting — (1)  Treatment 
of  results,  (i)  Data  must  be  summarized 
in  tabular  form,  showing  for  each  test 
group  the  niunber  of  animals  at  the  start 
of  the  test,  the  niunber  of  animals 
showing  lesions,  the  types  of  lesions 
and  the  percentage  of  animals 
displaying  each  type  of  lesion. 

(ii)  When  applicable,  all  observed 
results,  quantitative  and  qualitative, 
must  be  evaluated  by  an  appropriate 
statistical  method.  Any  generally 
accepted  statistical  methods  may  be 
used;  the  statistical  methods  including 
significance  criteria  should  be  selected 
during  the  design  of  the  study. 

(2)  Evaluation  of  study  results,  (i)  The 
findings  of  a  combined  chronic  toxicity/ 
carcinogenicity  study  should  be 
evaluated  in  conjimction  with  the 
findings  of  previous  studies  and 
considered  in  terms  of  the  toxic  effects, 
the  necropsy  and  histopathological 
findings.  The  evaluation  must  include 
the  relationship  between  the  dose  of  the 


test  substance  and  the  presence, 
incidence  and  severity  of  abnormalities 
(including  behavioral  and  clinical 
abnormalities),  gross  lesions,  identified 
target  organs,  body  weight  changes, 
effects  on  mortality  and  any  other 
general  or  specific  toxic  effects. 

(ii)  In  any  study  which  demonstrates 
an  absence  of  toxic  effects,  further 
investigation  to  establish  absorption  and 
bioavailablity  of  the  test  substance 
should  be  considered. 

(iii)  In  order  for  a  negative  test  to  be 
acceptable,  it  should  meet  the  following 
criteria — no  more  than  10%  of  any 
group  is  lost  due  to  autolysis, 
cannibalism,  or  management  problems, 
and  survival  in  each  group  is  no  less 
than  50%  at  15  months  for  mice  and  18 
months  for  rats.  Survival  should  not  fall 
below  25%  at  18  months  for  mice  and 
24  months  for  rats. 

(iv)  The  use  of  historical  control  data 
from  an  appropriate  time  period  from 
the  same  testing  laboratory  (i.e,  the 
incidence  of  tumors  and  other  suspect 
lesions  normally  occiuring  under  the 
same  laboratory  conditions  and  in  the 
same  strain  of  animals  employed  in  the 
test)  is  helpful  for  assessing  the 
significance  of  changes  observed  in  the 
current  study. 

(3)  Test  report,  (i)  In  addition  to  the 
reporting  requirements  specified  under 
EPA  Good  Laboratory  Practice 
Standards  at  40  CFR  part  792.  subpart 
J,  the  following  specific  information 
must  be  reported: 

(A)  Test  substance  characterization 
shoidd  include: 

(1)  Chemical  identification. 

(2)  Lot  or  batch  number. 
{3)  Physical  properties. 

(4)  Purity/impurities. 

(5)  Identification  and  composition  of 
any  vehicle  used. 

(B)  Test  system  should  contain  data 
on: 

(1)  Species  and  strain  of  animals  used 
and  rationale  for  selection  if  other  than 
that  recommended. 

[2]  Age  including  body  weight  data 
and  sex. 

(5)  Test  environment  including  cage 
conditions,  ambient  temperature, 
humidity,  and  light/dark  periods. 

(4)  Identification  of  animal  diet. 

(5)  Acclimation  period. 

(C)  Test  procedure  should  include  the 
following  data: 

[1)  Method  of  randomization  used. 

(2)  Full  description  of  experimental 
design  and  procedure. 

{3)  Dose  regimen  including  levels, 
methods,  and  volume. 

(4)  Test  results,  (i)  Group  animal  data. 
Tabulation  of  toxic  response  data  by 
species,  strain,  sex,  and  exposiue  level 
for: 


(A)  Number  of  animals  exposed. 

(B)  Number  of  animals  showing  signs 
of  toxicity. 

(C)  Number  of  animals  dying, 
(ii)  Individual  animal  data.  Data 

should  be  presented  as  summary  (group 
mean)  as  well  as  for  individual  animals. 

(A)  Time  of  death  during  the  study  or 
whether  animals  survived  to 
termination. 

(B)  Time  of  observation  of  each 
abnormal  sign  and  its  subsequent 
course. 

(C)  Body  weight  data. 

(D)  Feed  and  water  consumption  data, 
when  collected. 

(E)  Achieved  dose  (milligrams/ 
kilogram  body  weight)  as  a  time- 
weighed  average  is  the  test  substance  is 
administered  in  the  diet  or  drinking 
water. 

(F)  Results  of  ophtbalmological 
examination,  when  performed. 

(G)  Results  of  hematological  tests 
performed. 

(H)  Results  of  clinical  chemistry  tests 
performed. 

(I)  Results  of  urinalysis  tests 
performed. 

(J)  Results  of  observations  made. 

(K)  Necropsy  findings  including 
absolute/relative  organ  weight  data. 

(L)  Detailed  description  of  all 
histopathological  findings. 

(M)  Statistical  treatment  of  results 
where  appropriate. 

(N)  Historical  control  data. 

(iii)  In  addition,  for  inhalation  studies 
the  following  should  be  reported: 

(A)  Test  conditions.  The  following 
exposure  conditions  must  be  reported. 

(1)  Description  of  exposure  apparatus 
including  design,  type,  dimensions, 
soxu-ce  of  air,  system  for  generating 
particulates  and  aerosols,  method  of 
conditioning  air,  treatment  of  exhaust 
air  and  the  method  of  housing  the 
animals  in  a  test  chamber. 

{2)  The  equipment  for  measiuing 
temperature,  humidity,  and  particulate 
aerosol  concentrations  and  size  should 
be  described. 

(B)  Exposure  data.  These  must  be 
tabulated  and  presented  with  mean 
values  and  a  measure  of  variability  (e.g., 
standard  deviation)  and  should  include: 

(1)  Airflow  rates  through  the 
inhalation  equipment. 

(2)  Temperature  and  humidity  of  air. 
{3)  Actual  (analytical  or  gravimetric) 

concentration  in  the  breathing  zone. 

(4)  Nominal  concentration  (total 
amount  of  test  substance  fed  into  the 
inhalation  equipment  divided  by 
volume  of  air). 


(5)  Particle  size  distribution,  and 
calculated  MMAD  and  geometric 
standard  deviation. 

[6]  Explanation  as  to  why  the  desired 
chamber  concentration  and/or  particle 
size  coiUd  not  be  achieved  (if 
apphcable)  and  the  efforts  taken  to 
comply  with  this  aspect  of  the 
guidelines. 

(g)  Quality  control.  A  system  must  be 
developed  and  maintained  to  assure  and 
dociunent  adequate  performance  of 
laboratory  equipment.  The  study  must 
be  conducted  in  compliance  with  40 
CFR  Part  792— Good  Laborary  Practice 
Standards. 

(h)  References.  For  additional 
background  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  NW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 
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§799.9537    TSCA  in  vitro  mammalian 
chromosome  aberration  test. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  testing 
requirements  imder  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA) 
(15  U.S.C.  2601). 

(2)  Background.  The  source  material 
used  in  developing  this  TSCA  test 
guideline  is  the  Office  of  Prevention, 
Pesticides,  and  Toxic  Substances 
(OPPTS)  harmonized  test  guideline 
870.5375  (August  1998,  final 
guidelines).  The  soiure  is  available  at 
the  address  in  paragraph  (i)  of  this 
section. 

(b)  Purpose.  (1)  The  purpose  of  the  in 
vitro  chromosome  aberration  test  is  to 
identify  agents  that  cause  structural 
chromosome  aberrations  in  cultiu^d 
mammalian  cells  (see  paragraphs  (i)(l), 
(i)(2),  and  (i)(3)  of  this  section). 
Structural  aberrations  may  be  of  two 
types,  chromosome  or  chromatid.  With 
the  majority  of  chemical  mutagens, 
induced  aberrations  are  of  the 
chromatid  type,  but  chromosome-type 
aberrations  also  occur.  An  increase  in 
polyploidy  may  indicate  that  a  chemical 
has  the  potential  to  induce  numerical 
aberrations.  However,  this  guideline  is 
not  designed  to  measure  numerical 
aberrations  and  is  not  routinely  used  for 
that  piupose.  Chromosome  mutations 
and  related  events  are  the  cause  of  many 
human  genetic  diseases  and  there  is 
substantial  evidence  that  chromosome 
mutations  and  related  events  causing 
alterations  in  oncogenes  and  tounour- 
suppressor  genes  of  somatic  cells  are 
involved  in  cancer  induction  in  humans 
and  experimental  animals. 

(2)  The  in  vitro  chromosome 
aberration  test  may  employ  cultures  of 
established  cell  lines,  cell  strains  or 
primary  cell  cultures.  The  cells  used  are 
selected  on  the  basis  of  growth  ability  in 
culture,  stability  of  the  karyotype, 
chromosome  number,  chromosome 
diversity,  and  spontaneous  frequency  of 
chromosome  aberrations. 

(c)  Definitions.  The  definitions  in 
section  3  of  TSCA  and  in  40  CFR  Part 
792 — Good  Laboratory  Practice 
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Standards  apply  to  this  test  guideline. 
The  following  definitions  also  apply  to 
this  test  guideline. 

Chromatid-type  aberration  is 
structural  chromosome  damage 
expressed  as  breakage  of  single 
chromatids  or  breakage  and  reunion 
between  chromatids. 

Chromosome-type  aberration  is 
structural  chromosome  damage 
expressed  as  breakage,  or  breakage  and 
reunion,  of  both  chromatids  at  an 
identical  site. 

Endoreduplication  is  a  process  in 
which  after  an  S  period  of  DNA 
replication,  the  nucleus  does  not  go  into 
mitosis  but  starts  another  S  period.  The 
result  is  chromosomes  with  4,  8, 
16, ...chromatids. 

Gap  is  an  achromatic  lesion  smaller 
than  the  width  of  one  chromatid,  and 
with  minimum  misalignment  of  the 
chromatid(s). 

Mitotic  index  is  the  ratio  of  cells  in 
metaphase  divided  by  the  total  number 
of  cells  observed  in  a  population  of 
cells;  an  indication  of  the  degree  of 
proliferation  of  that  population. 

Numerical  abenvtion  is  a  change  in 
the  number  of  chromosomes  fi-om  the 
normal  number  characteristic  of  the 
cells  utilized. 

Polyploidy  is  a  multiple  of  the 
haploid  chromosome  nvmiber  (n)  other 
than  the  diploid  number  (i.e.,  3n,  4n, 
and  so  on). 

Structural  aberration  is  a  change  in 
chromosome  structure  detectable  by 
microscopic  examination  of  the 
metaphase  stage  of  cell  division, 
observed  as  deletions  and  fragments, 
intrachanges,  and  interchanges. 

(d)  Initial  considerations.  (1)  Tests 
conducted  in  vitro  generally  require  the 
use  of  an  exogenous  source  of  metabolic 
activation.  This  metabolic  activation 
system  cannot  mimic  entirely  the 
mammalian  in  vivo  conditions.  Care 
should  be  taken  to  avoid  conditions 
which  would  lead  to  positive  results 
which  do  not  reflect  intrinsic 
mutagenicity  and  may  arise  from 
changes  in  pH,  osmolality,  or  high 
levels  of  cytotoxicity  (the  test 
techniques  described  in  the  references 
imder  paragraphs  (i)(4)  and  (i)(5)  of  this 
section  may  be  used). 

(2)  This  test  is  used  to  screen  for 
possible  mammalicm  mutagens  and 
carcinogens.  Many  compounds  that  are 
positive  in  this  test  are  mammalian 
carcinogens;  however,  there  is  not  a 
perfect  correlation  between  this  test  and 
carcinogenicity.  Correlation  is 
dependent  on  chemical  class  and  there 
is  increasing  evidence  that  there  are 
carcinogens  that  are  not  detected  by  this 
test  because  they  appear  to  act  through 


mechanisms  other  than  direct  DNA 
damage. 

(e)  Principle  of  the  test  method.  Cell 
cultures  are  exposed  to  the  test 
substance  both  with  and  without 
metabolic  activation.  At  predetermined 
intervals  after  exposure  of  cell  cultures 
to  the  test  substance,  they  are  treated 
with  a  metaphase-arresting  substance 
(e.g.,  Colcemid®  or  colchicine), 
harvested,  stained,  and  metaphase  cells 
are  analysed  microscopically  for  the 
presence  of  chromosome  aberrations. 

(f)  Description  of  the  method — (1) 
Preparations — (i)  Ce7/s.  A  variety  of  cell 
lines,  strains,  or  primary  cell  cultures, 
including  human  cells,  may  be  used 
(e.g.,  Chinese  hamster  fibroblasts, 
human,  or  other  mammalian  peripheral 
blood  lymphocytes). 

(ii)  Media  and  culture  conditions. 
Appropriate  culture  media,  and 
incubation  conditions  (cultiue  vessels, 
CCF  concentration,  temperatiu^  and 
humidity)  must  be  used  in  maintaining 
cultures.  Established  cell  lines  and 
strains  must  be  checked  routinely  for 
stability  in  the  modal  chromosome 
niunber  and  the  absence  of  Mycoplasma 
contamination  and  should  not  be  used 
if  contaminated.  The  normal  cell-cycle 
time  for  the  cells  and  culture  conditions 
used  should  be  known. 

(iii)  Preparation  of  cultures — (A) 
Established  cell  lines  and  strains.  Cells 
are  propagated  from  stock  cultures, 
seeded  in  culture  medium  at  a  density 
such  that  the  cultxu^s  will  not  reach 
confluency  before  the  time  of  harvest, 
and  incubated  at  37  °C. 

(B)  Lymphocytes.  Whole  blood  treated 
with  an  anti-coagulant  (e.g.,  heparin)  or 
separated  Ijrmphocytes  obtained  from 
healthy  subjects  are  added  to  culture 
medium  containing  a  mitogen  (e.g., 
phytohemagglutinin)  and  incubated  at 
37  °C. 

(iv)  Metabolic  activation.  Cells  must 
be  exposed  to  the  test  substance  both  in 
the  presence  and  absence  of  an 
appropriate  metabolic  activation  system. 
The  most  commonly  used  system  is  a 
co-factor-supplemented  post- 
mitochondrial  fraction  (S9)  prepared 
from  the  livers  of  rodents  treated  with 
enzyme-inducing  agents  such  as  Aroclor 
1254  (the  test  techniques  described  in 
the  references  under  paragraphs  (i)(6), 
(i)(7),  (8)(i),  and  (i)(9)  of  this  section 
may  be  used),  or  a  mixture  of 
phenobarbitone  and  ^-naphthoflavone 
(the  test  techniques  described  in  the 
references  imder  paragraphs  (i)(10), 
(i)(ll),  and  (i)(12)  of  this  section  may  be 
used).  The  post-mitochondrial  fraction 
is  usually  used  at  concentrations  in  the 
range  from  1-10%  v/v  in  the  final  test 
medium.  The  condition  of  a  metabolic 
activation  system  may  depend  upon  the 


class  of  chemical  being  tested.  In  some 
cases,  it  may  be  appropriate  to  utilize 
more  than  one  concentration  of  post- 
mitochondrial  fraction.  A  number  of 
developments,  including  the 
construction  of  genetically  engineered 
cell  lines  expressing  specific  activating 
enzymes,  may  provide  the  potential  for 
endogenous  activation.  The  choice  of 
the  cell  lines  used  should  be 
scientifically  justified  (e.g.,  by  the 
relevance  of  the  cytochrome  P450 
isoenzyme  for  the  metabolism  of  the  test 
substance). 

(v)  Test  substance/preparation.  Solid 
test  substances  should  be  dissolved  or 
suspended  in  appropriate  solvents  or 
vehicles  and  diluted,  if  appropriate, 
prior  to  treatment  of  the  cells.  Liquid 
test  substances  may  be  added  directly  to 
the  test  systems  and/or  diluted  prior  to 
treatment.  Fresh  preparations  of  the  test 
substance  should  be  employed  luiless 
stability  data  demonstrate  the 
acceptability  of  storage. 

(2)  Test  conditions— (i)  Solvent/ 
vehicle.  The  solvent/vehicle  should  not 
be  suspected  of  chemical  reaction  with 
the  test  substance  and  must  be 
compatible  with  the  survival  of  the  cells 
and  the  S9  activity.  If  other  than  well- 
known  solvent/vehicles  are  used,  their 
inclusion  should  be  supported  by  data 
indicating  their  compatibility.  It  is 
recommended  that  wherever  possible, 
the  use  of  an  aqueous  solvent/vehicle  be 
considered  first.  When  testing  water- 
imstable  substances,  the  organic 
solvents  used  should  be  free  of  water. 
Water  Ccin  be  removed  by  adding  a 
molecular  sieve. 

(ii)  Exposure  concentrations.  (A) 
Among  the  criteria  to  be  considered 
when  determining  the  highest 
concentration  are  cytotoxicity,  solubility 
in  the  test  system,  and  changes  in  pH  or 
osmolality. 

(B)  Cytotoxicity  should  be  determined 
with  and  without  metabolic  activation 
in  the  main  experiment  using  an 
appropriate  indication  of  cell  integrity 
and  growrth,  such  as  degree  of 
confluency,  viable  cell  counts,  or 
mitotic  index.  It  may  be  useful  to 
determine  cytotoxicity  and  solubility  in 
a  preliminary  experiment. 

(C)  At  least  three  analyzable 
concentrations  should  be  used.  Where 
cytotoxicity  occurs,  these 
concentrations  should  cover  a  range 
from  the  maximum  to  little  or  no 
toxicity;  this  will  usually  mean  that  the 
concentrations  should  be  separated  by 
no  more  than  a  factor  between  2  and 
VlO.  At  the  time  of  harvesting,  the 
highest  concentration  should  show  a 
significant  reduction  in  degree  of 
confluency,  cell  coimt  or  mitotic  index, 
(all  greater  than  50%).  The  mitotic 


index  is  only  an  indirect  measure  of 
cytotoxic/cytostatic  effects  and  depends 
on  the  time  after  treatment.  However, 
the  mitotic  index  is  acceptable  for 
suspension  cultures  in  which  other 
toxicity  measiu"ements  may  be 
ciunbersome  and  impractical. 
Information  on  cell-cycle  kinetics,  such 
as  average  generation  time  (ACT),  could 
be  used  as  supplementary  information. 
ACT,  however,  is  an  overall  average  that 
does  not  always  reveal  the  existence  of 
delayed  subpopulations,  and  even  slight 
increases  in  average  generation  time  can 
be  associated  with  very  substantial 
delay  in  the  time  of  optimal  yield  of 
aberrations.  For  relatively  non-cytotoxic 
compounds  the  maximum  concentration 
should  be  5  fig/ml,  5mg/ml,  or  O.OIM, 
whichever  is  the  lowest. 


(D)  For  relatively  insoluble  substances 
that  are  not  toxic  at  concentrations 
lower  than  the  insoluble  concentration, 
the  highest  dose  used  should  be  a 
concentration  above  the  limit  of 
solubility  in  the  final  culture  mediiun  at 
the  end  of  the  treatment  period.  In  some 
cases  (e.g. ,  when  toxicity  occurs  only  at 
higher  than  the  lowest  insoluble 
concentration)  it  is  advisable  to  test  at 
more  than  one  concentration  with 
visible  precipitation.  It  may  be  useful  to 
assess  solubility  at  the  beginning  and 
the  end  of  the  treatment,  as  solubility 
can  change  during  the  course  of 
exposiue  in  the  test  system  due  to 
presence  of  cells,  S9,  serum  etc. 
Insolubility  can  be  detected  by  using  the 
unaided  eye.  The  precipitate  should  not 
interfere  with  the  scoring. 


(iii)  Controls.  (A)  Concurrent  positive 
and  negative  (solvent  or  vehicle) 
controls  both  with  and  without 
metabolic  activation  must  be  included 
in  each  experiment.  When  metabolic 
activation  is  used,  the  positive  control 
chemical  must  be  the  one  that  requires 
activation  to  give  a  mutagenic  response. 

(B)  Positive  controls  must  employ  a 
known  clastogen  at  exposiue  levels 
expected  to  give  a  reproducible  and 
detectable  increase  over  background 
which  demonstrates  the  sensitivity  of 
the  test  system.  Positive  control 
concentrations  should  be  chosen  so  that 
the  effects  are  clear  but  do  not 
immediately  reveal  the  identity  of  the 
coded  slides  to  the  reader.  Examples  of 
positive-control  substances  include: 


Metabolic  activation  condition 


Absence  of  exogenous  metabolic  activation 


Presence  of  exogenous  metabolic  activation 


Chemical 

Methyl  methanesulfonafe  

Ethyl  methanesulfonate 

Ethylnitrosourea  

Mitomycin  C  , 

4-Nitroquinoline-N-Oxide  , 

Benzo(a)pyrene 

Cyclophosphamide  

(monohydrate)  


CAS  number 


[66-27-3] 

[62-50-0] 

[759-73-9] 

[50-07-7] 

[56-57-5] 

[50-32-8] 

[50-18-0] 

([6055-19-2]) 


(C)  Other  appropriate  positive  control 
substances  may  be  used.  The  use  of 
chemical  class-related  positive-control 
chemicals  may  be  considered,  when 
available. 

(D)  Negative  controls,  consisting  of 
solvent  or  vehicle  alone  in  the  treatment 
medium,  and  treated  in  the  same  way  as 
the  treatment  cultures,  must  be  included 
for  every  harvest  time.  In  addition, 
untreated  controls  should  also  be  used 
unless  there  are  historical-control  data 
demonstrating  that  no  deleterious  or 
mutagenic  effects  are  induced  by  the 
chosen  solvent. 

(g)  Procedure— (1)  Treatment  with  test 
substance,  (i)  Proliferating  cells  are 
treated  with  the  test  substance  in  the 
presence  and  absence  of  a  metabolic- 
activation  system.  Treatment  of 
lymphocytes  should  commence  at  about 
48  hours  after  mitogenic  stimulation. 

(ii)  Duplicate  cultures  must  be  used  at 
each  concentration,  emd  are  strongly 
recommended  for  negative/solvent 
control  cultures.  Where  minimal 
variation  between  duplicate  cultiues 
can  be  demonstrated  (the  test 
techniques  described  in  the  references 
under  paragraphs  (i)(13)  and  (i)(14)  of 
this  section  may  be  used),  from 
historical  data,  it  may  be  acceptable  for 
single  cultures  to  be  used  at  each 
concentration. 


(iii)  Gaseous  or  volatile  substances 
should  be  tested  by  appropriate 
methods,  such  as  in  sealed  culture 
vessels  (the  test  techniques  described  in 
the  references  under  paragraphs  (i)(15) 
and  (i)(16)  of  this  section  may  be  used). 

(2)  Culture  harvest  time.  In  the  first 
experiment,  cells  should  be  exposed  to 
the  test  substance  both  with  and 
without  metabolic  activation  for  3-6 
hours,  and  sampled  at  a  time  equivalent 
to  about  1.5  normal  cell-cycle  length 
after  the  beginning  of  treatment  (the  test 
techniques  described  in  the  references 
under  paragraph  (i)(12)  of  this  section 
may  be  used).  If  this  protocol  gives 
negative  results  both  with  and  without 
activation,  an  additional  experiment 
without  activation  should  be  done,  with 
continuous  treatment  until  sampling  at 
a  time  equivalent  to  about  1.5  normal 
cell-cycle  lengths.  Certain  chemicals 
may  be  more  readily  detected  by 
freatment/sampling  times  longer  than 
1.5  cycle  lengths.  Negative  results  with 
metabolic  activation  need  to  be 
confirmed  on  a  case-by-case  basis.  In 
those  cases  where  confirmation  of 
negative  residts  is  not  considered 
necessary,  justification  should  be 
provided. 

(3)  Chromosome  preparation.  Cell 
cultures  must  be  treated  with 
Colcemid®  or  colchicine  usually  for  1  to 


3  hours  prior  to  harvesting.  Each  cell 
cultvire  must  be  harvested  and 
processed  separately  for  the  preparation 
of  chromosomes.  Chromosome 
preparation  involves  hypotonic 
treatment  of  the  cells,  fixation  and 
staining. 

(4)  Analysis,  (i)  All  slides,  including 
those  of  positive  and  negative  controls, 
must  be  independently  coded  before 
microscopic  analysis.  Since  fixation 
procedures  often  result  in  the  breakage 
of  a  proportion  of  metaphase  cells  with 
loss  of  chromosomes,  the  cells  scored 
must  therefore  contain  a  niunber  of 
centromeres  equal  to  the  modal  niunber 
±  2  for  all  cell  types.  At  least  200  well- 
spread  metaphases  should  be  scored  per 
concentration  and  control  equally 
divided  amongst  the  duplicates,  if 
applicable.  This  number  can  be  reduced 
when  high  numbers  Of  aberrations  are 
observed. 

(ii)  Though  the  purpose  of  the  test  is 
to  detect  structiu^  chromosome 
aberrations,  it  is  important  to  record 
polyploidy  and  endoreduplication  when 
these  events  are  seen. 

(h)  Data  and  reporting — (1)  Treatment 
of  results,  (i)  The  experimental  unit  is 
the  cell,  and  therefore  the  percentage  of 
cells  with  structural  chromosome 
aberration(s)  should  be  evaluated. 
Different  types  of  structural 
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chromosome  aberrations  must  be  listed 
with  their  numbers  and  frequencies  for 
experimental  and  control  cultures.  Gaps 
are  recorded  separately  and  reported  but 
generally  not  included  in  the  total 
aberration  frequency. 

(ii)  Concurrent  measures  of 
cytotoxicity  for  all  treated  and  negative 
control  cultmes  in  the  main  aberration 
experiment(s)  should  also  be  recorded. 

(iii)  Individual  cultvue  data  should  be 
provided.  Additionally,  all  data  should 
be  summarized  in  tabular  form. 

(iv)  There  is  no  requirement  for 
verification  of  a  clear  positive  response. 
Equivocal  results  should  be  clarified  by 
further  testing  preferably  using 
modification  of  experimental 
conditions.  The  need  to  confirm 
negative  results  has  been  discussed  in 
paragraph  (g)(2)  of  this  section. - 
Modification  of  study  parameters  to 
extend  the  range  of  conditions  assessed 
should  be  considered  in  follow-up 
experiments.  Study  parameters  that 
might  be  modified  include  the 
concentration  spacing  and  the  metabolic 
activation  conditions. 

(2)  Evaluation  and  interpretation  of 
results,  (i)  There  are  several  criteria  for 
determining  a  positive  result,  such  as  a 
concentration-related  increase  or  a 
reproducible  increase  in  the  niunber  of 
cells  with  chromosome  aberrations. 
Biological  relevance  of  the  results 
should  be  considered  first.  Statistical 
methods  may  be  used  as  an  aid  in 
evaluating  the  test  results  (see 
paragraphs  (i)(3)  and  (i)(13)  of  this 
section).  Statistical  significance  should 
not  be  the  only  determining  factor  for  a 
positive  response. 

(ii)  An  increase  in  the  number  of 
polyploid  cells  may  indicate  that  the 
test  substance  has  the  potential  to 
inhibit  mitotic  processes  and  to  induce 
numerical  chromosome  aberrations.  An 
increase  in  the  number  of  cells  with 
endoreduplicated  chromosomes  may 
indicate  that  the  test  substance  has  the 
potential  to  inhibit  cell-cycle 
progression  (the  test  techniques 
described  in  the  references  under 
paragraphs  (i){17)  and  (i)(18)  of  this 
section  may  be  used). 

(iii)  A  test  substance  for  which  the 
results  do  not  meet  the  criteria  in 
paragraphs  (h)(2)(i)  and  (h)(2)(ii)  of  this 
section  is  considered  nonmutagenic  in 
this  system. 

(iv)  Although  most  experiments  will 
give  clearly  positive  or  negative  results, 
in  rare  cases  the  data  set  will  preclude 
making  a  definite  judgement  about  the 
activity  of  the  test  substance.  Results 
may  remain  equivocal  or  questionable 
regardless  of  the  niunber  of  times  the 
experiment  is  repeated. 


(v)  Positive  results  from  the  in  vitro 
chromosome  aberration  test  indicate 
that  the  test  substance  induces 
structural  chromosome  aberrations  in 
cultured  manunedian  somatic  cells. 
Negative  results  indicate  that,  under  the 
test  conditions,  the  test  substance  does 
not  induce  chromosome  aberrations  in 
cultured  mammalian  somatic  cells. 

(3)  Test  report.  The  test  report  must 
include  the  following  information. 

(i)  Test  substance. 

(A)  Identification  data  and  CAS  no.,  if 
known. 

(B)  Physical  nature  and  purity. 

(C)  Physicochemical  properties 
relevant  to  the  conduct  of  the  study. 

(D)  Stability  of  the  test  substance,  if 
known. 

(ii)  Solvent/vehicle. 

(A)  Justification  for  choice  of  solvent/ 
vehicle. 

(B)  Solubility  and  stability  of  the  test 
substance  in  solvent/vehicle,  if  knov«i. 

(iii)  Cells. 

(A)  Type  and  source  of  cells. 

(B)  Karyotype  features  and  suitability 
of  the  cell  type  used. 

(C)  Absence  of  Mycoplasma,  if 
applicable. 

(D)  Information  on  cell-cycle  length. 

(E)  Sex  of  blood  donors,  whole  blood 
or  separated  lymphocjrtes,  mitogen 
used. 

(F)  Number  of  passages,  if  applicable. 

(G)  Methods  for  maintenance  of  ceU 
cultures  if  applicable. 

(H)  Modal  number  of  chromosomes, 
(iv)  Test  conditions. 

(A)  Identity  of  metaphase  arresting 
substance,  its  concentration  and 
duration  of  cell  exposure. 

(B)  Rationale  for  selection  of 
concentrations  and  number  of  cultures 
including,  e.g.,  cytotoxicity  data  and 
solubility  limitations,  if  available. 

(C)  Composition  of  media,  CCP 
concentration  if  applicable. 

(D)  Concentration  of  test  substance. 

(E)  Voliune  of  vehicle  and  test 
substance  added. 

(F)  Incubation  temperature. 

(G)  Incubation  time. 

(H)  Duration  of  treatment. 

(I)  Cell  density  at  seeding,  if 
appropriate. 

0)  Type  and  composition  of  metabolic 
activation  system,  including 
acceptability  criteria. 

(K)  Positive  and  negative  controls. 

(L)  Methods  of  slide  preparation. 

(M)  Criteria  for  scoring  aberrations. 

(N)  Niunber  of  metaphases  analyzed. 

(O)  Methods  for  the  measurements  of 
toxicity. 

(P)  Criteria  for  considering  studies  as 
positive,  negative  or  equivocal. 


(v)  Results. 

(A)  Signs  of  toxicity,  e.g.,  degree  of 
confluency,  cell-cycle  data,  cell  counts, 
mitotic  index. 

(B)  Signs  of  precipitation. 

(C)  Data  on  pH  and  osmolality  of  the 
treatment  medium,  if  determined. 

(D)  Definition  for  aberrations, 
including  gaps. 

(E)  Number  of  cells  with  chromosome 
aberrations  and  type  of  chromosome 
aberrations  given  separately  for  each 
treated  and  control  culture. 

(F)  Changes  in  ploidy  if  seen. 

(G)  Dose-response  relationship,  where 
possible. 

(H)  Statistical  analyses,  if  any. 

(I)  Concurrent  negative  (solvent/ 
vehicle)  and  positive  control  data. 

(J)  Historical  negative  (solvent/ 
vehicle)  and  positive  control  data,  with 
ranges,  means  and  standard  deviations. 

(vi)  Discussion  of  the  results. 

(vii)  Conclusion. 
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should  be  consulte.  These  references  are 
available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

(1)  Evans,  H.J.  Cytological  Methods  for 
Detecting  Chemical  Mutagens.  Chemical 
Mutagens,  Principles  and  Methods  for  their 
Detection,  Vol.  4,  HoUaender,  A.  Ed.  Plenum 
Press,  New  York  and  London,  pp.  1-29 
(1976). 

(2)  Ishidate.  M.  Jr.  and  Sofuni,  T.  The  In 
Vitro  Chromosomal  Aberration  Test  Using 
Chinese  Hamster  Lung  (CHL)  Fibroblast  Cells 
in  Culture.  Progress  in  Mutation  Research, 
Vol.  5,  Ashby,  J.  et  al.,  Eds.  Elsevier  Science 
Publishers,  Amsterdam-New  York-Oxford, 
pp.  427-432  (1985). 

(3)  Galloway.  S.M.  et  al.  Chromosome 
aberration  and  sister  chromatid  exchanges  in 
Chinese  hamster  ovary  cells:  Evaluation  of 
108  chemicals.  Environmental  and  Molecular 
Mutagenesis  10  (suppl.  10),  1-175  (1987). 

(4)  Scott,  D.  et  al..  Genotoxicity  under 
Extreme  Culture  Conditions.  A  report  from 
ICPEMC  Task  Group  9.  Mutation  Research 
257,  147-204  (1991). 

(5)  Morita,  T.  et  al.  Clastogenicity  of  Low 
pH  to  Various  Cultured  Mammalian  Cells. 
Mutation  Research  268,  297-305  (1992). 

(6)  Ames,  B.N.,  McCann,  J.  and  Yamasaki, 
E.  Methods  for  Detecting  Carcinogens  and 
Mutagens  with  the  Salmonella/Mammalian 
Microsome  Mutagenicity  Test.  Mutation 
Research  31,  347-364  (1975). 

(7)  Maron,  D.M.  and  Ames,  B.N.  Revised 
Methods  for  the  Salmonella  Mutagenicity 
Test.  Mutation  Research  113, 173-215  (1983). 


(8)  Natarajan,  A.T.  et  al.  Cytogenetic  Effects 
of  Mutagens/Carcinogens  after  Activation  in 

a  Microsomal  System  In  Vitro,  I.  Induction  of 
Chromosome  Aberrations  and  Sister 
Chromatid  Exchanges  by  Diethylnitrosamine 
(DEN)  and  Dimethylnitrosamine  (DMN)  in 
CHO  Cells  in  the  Presence  of  Rat-Liver 
Microsomes.  Mutation  Research  37,  83-90 
(1976). 

(9)  Matsuoka,  A.,  Hayashi,  M.  and  Ishidate, 
M.,  Jr.  Chromosomal  Aberration  Tests  on  29 
Chemicals  Combined  with  S9  Mix  In  Vitro. 
Mutation  Research  66,  277-290  (1979). 

(10)  Elliot,  B.M.  et  al.  Report  of  UK 
Environmental  Mutagen  Society  Working 
Party.  Alternatives  to  Aroclor  1254-induced 
S9  in  In  Vitro  Genotoxicity  Assays. 
Mutagenesis  7,  175-177  (1992). 

(11)  Matsushima,  T.  et  al.  A  Safe  Substitute 
for  Polychlorinated  fiiphenyls  as  an  Inducer 
of  Metabolic  Activation  Systems,  de  Serres, 
F.J.,  Fouts,  J.R.,  Bend,  J.R.  and  Philpot,  R.M. 
Eds.  In  Vitro  Metabolic  Activation  in 
Mutagenesis  Testing,  Elsevier,  North- 
Holland,  pp.  85-88  (1976). 

(12)  Galloway,  S.M.  et  al.  Report  from 
Working  Group  on  In  Vitro  Tests  for 
Chromosomal  Aberrations.  Mutation 
Research  312,  241-261  (1994). 

(13)  Richardson,  C.  et  al.  Analysis  of  Data 
from  In  Vitro  Cytogenetic  Assays.  Statistical 
Evaluation  of  Mutagenicity  Test  Data. 
Kirkland,  D.J..  Ed.  Cambridge  University 
Press,  Cambridge,  pp.  141-154  (1989). 

(14)  Soper,  K.A.  and  Galloway  S.M. 
Replicate  Flasks  are  not  Necessary  for  In 
Vitro  Chromosome  Aberration  Assays  in 
CHO  Cells.  Mutation  Research  312,  139-149 
(1994). 

(15)  Krahn,  D.F.,  Barsky,  F.C.  and 
McCooey,  K.T.  CHO/HGPRT  Mutation  Assay. 
Evaluation  of  Gases  and  Volatile  Liquids. 
Tice.  R.R..  Costa,  D.L.,  Schaich,  K.M.  Eds. 
Genotoxic  Effects  of  Airborne  Agents.  New 
York.  Plenum,  pp.  91-103  (1982). 

(16)  Zamora,  P.O.  et  al.  Evaluation  of  an 
Exposure  System  Using  Cells  Grown  on 
Collagen  Gels  for  Detecting  Highly  Volatile 
Mutagens  in  the  CHO/HGPRT  Mutation 
Assay.  Environmental  Mutagenesis  5,  795- 
801  tl983). 

(17)  Locke-Huhle,  C.  Endoreduplication  in 
Chinese  hamster  cells  during  alpha-radiation 
induced  G2  arrest.  Mutation  Research  119, 
403-413  (1983). 

(18)  Huang,  Y.,  Change,  C.  and  Trosko,  J.E. 
Aphidicolin — induced  endoreduplication  in 
Chinese  hamster  cells.  Cancer  Research  43, 
1362-1364  (1983). 

§  799.9630    TSCA  developmental 
neurotoxicity. 

(a)  Scope — (1)  Applicability.  This 
section  is  intended  to  meet  the  testing 
requirements  under  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA). 

(2)  Source.  The  soujce  material  used 
in  developing  this  TSCA  test  guideline 
is  the  OPPTS  harmonized  test  guideline 
870.6300  (August  1998). 


(b)  Purpose.  In  the  assessment  and 
evaluation  of  the  toxic  characteristics  of 
a  chemical  substance  or  mixture  (test 
substance),  determination  of  the 
potential  for  developmental 
neurotoxicity  is  important.  This  study  is 
designed  to  develop  data  on  the 
potential  functional  and  morphological 
hazards  to  the  nervous  system  which 
may  arise  in  the  offspring  fitjm  exposure 
of  the  mother  during  pregnancy  and 
lactation. 

(c)  Principle  of  the  test  method.  The 
test  substance  is  administered  to  several 
groups  of  pregnant  animals  during 
gestation  and  early  lactation,  one  dose 
level  being  used  per  group.  Offspring 
are  randomly  selected  from  within 
Utters  for  neurotoxicity  evaluation.  The 
evaluation  includes  observations  to 
detect  gross  neurologic  and  behavioral 
abnormalities,  determination  of  motor 
activity,  response  to  auditory  startle, 
assessment  of  learning, 
neuropathological  evaluation,  and  brain 
weights.  This  protocol  may  be  used  as 

a  separate  study,  as  a  followup  to  a 
standard  developmental  toxicity  ^d/or 
adult  neurotoxicity  study,  or  as  part  of 
a  two-generation  reproduction  study, 
with  assessment  of  the  offspring 
conducted  on  the  second  (P) 
generation. 

(d)  Test  procedure — (1)  Animal 
selection— ii)  Species  and  strain. 
Testing  must  be  performed  in  the  rat. 
Because  of  its  differences  in  timing  of 
developmental  events  compared  to 
strains  that  are  more  commonly  tested 
in  other  developmental  and 
reproductive  toxicity  studies,  it  is 
preferred  that  the  Fischer  344  strain  not 
be  used.  If  a  sponsor  wishes  to  use  the 
Fischer  344  rat  or  a  mammalian  species 
other  than  the  rat,  ample  justification/ 
reasoning  for  this  selection  must  be 
provided. 

(ii)  Age.  Young  adult  (nuUiparous 
females)  animals  must  be  used. 

(iii)  Sex.  Pregnant  female  animals 
must  be  used  at  each  dose  level. 

(iv)  Number  of  animals.  (A)  The 
objective  is  for  a  sufficient  number  of 
pregnant  rats  to  be  exposed  to  the  test 
substance  to  ensure  that  an  adequate 
number  of  offspring  are  produced  for 
neurotoxicity  evaluation.  At  least  20 
litters  are  recommended  at  each  dose 
level. 

(B)  On  postnatal  day  4,  the  size  of 
each  litter  should  be  adjusted  by 
eliminating  extra  pups  by  random 
selection  to  yield,  as  nearly  as  possible, 
four  male  and  four  females  per  litter. 


Whenever  the  number  of  pups  of  either 
sex  prevents  having  four  of  each  sex  per 
litter,  partial  adjustment  (for  example, 
five  males  and  three  females)  is 
permitted.  Testing  is  not  appropriate  for 
litters  of  less  than  seven  pups. 
Elimination  of  runts  only  is  not 
appropriate.  Individual  pups  should  be 
identified  uniquely  after  standardization 
of  litters.  A  method  that  may  be  used  for 
identification  can  be  found  under 
paragraph  (0(1)  of  this  section. 

(v)  Assignmen  t  of  animals  for     ' 
behavioral  tests,  brain  weights,  and 
neuropathological  evaluations.  After 
standardization  of  litters,  one  male  or 
one  female  from  each  litter  (total  of  10 
males  and  10  females  per  dose  group) 
must  be  randomly  assigned  to  one  of  the 
following  tests:  Motor  activity,  auditory 
startle,  and  learning  and  memory,  in 
weanling  and  adult  animals.  On 
postnatal  day  1 1 ,  either  1  male  or  1 
female  pup  from  each  litter  (total  of  10 
males  and  10  females  per  dose  group) 
must  be  sacrificed.  Brain  weights  must 
be  measured  in  all  of  these  pups  and,  of 
these  pups,  six  per  sex  per  dose  must  be 
selected  for  neuropathological 
evaluation.  At  the  termination  of  the 
study,  either  1  male  or  1  female  from 
each  litter  (total  of  10  males  and  10 
females  per  dose  group)  must  be 
sacrificed  and  brain  weights  must  be 
measured.  An  additional  group  of  six 
animals  per  sex  per  dose  group  (one 
male  or  one  female  per  litter)  must  be 
sacrificed  at  the  termination  of  the  study 
for  neuropathological  evaluation. 

(2)  Control  group.  A  concurrent 
control  group  is  required.  This  group 
must  be  a  sham-treated  group  or,  if  a 
vehicle  is  used  in  administering  the  test 
substance,  a  vehicle  control  group.  The 
vehicle  must  neither  be 
developmentally  toxic  nor  have  effects 
on  reproduction.  Animals  in  the  control 
group  must  be  handled  in  an  identical 
manner  to  test  group  animals. 

(3)  Dose  levels  and  dose  selection,  (i) 
At  least  three  dose  levels  of  the  test 
substance  plus  a  control  group  (vehicle 
control,  if  a  vehicle  is  used)  must  be 
used. 

(ii)  If  the  test  substance  has  been 
shown  to  be  developmentally  toxic 
either  in  a  standard  developmental 
toxicity  study  or  in  a  pilot  study,  the 
highest  dose  level  must  be  the 
maximum  dose  which  will  not  induce 
in  utero  or  neonatal  death  or 
malformations  sufficient  to  preclude  a 
meaningful  evaluation  of  neurotoxicity. 
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(ill)  If  a  standard  developmental 
toxicity  study  has  not  been  conducted, 
the  highest  dose  level,  unless  limited  by 
the  physicochemical  nature  or 
biological  properties  of  the  substance, 
must  induce  some  overt  maternal 
toxicity,  but  must  not  result  in  a 
reduction  in  weight  gain  exceeding  20 
percent  during  gestation  and  lactation. 

(iv)  The  lowest  dose  should  not 
produce  any  grossly  observable 
evidence  of  either  maternal  or 
developmental  neurotoxicity. 

(v)  The  intermediate  doses  must  be 
equally  spaced  between  the  highest  and 
lowest  doses  used. 

(4)  Dosing  period.  Day  0  of  gestation 
is  the  day  on  which  a  vaginal  plug  and/ 
or  sperm  are  observed.  The  dosing 
period  must  cover  the  period  from  day 
6  of  gestation  through  day  10 
postnatally.  Dosing  should  not  occur  on 
the  day  of  parturition  in  those  animals 
who  have  not  completely  delivered  their 
offspring. 

(5)  Administration  of  the  test 
substance.  The  test  substance  or  vehicle 
must  be  administered  orally.  Other 
routes  of  administration  may  be 
acceptable,  on  a  case-by-case  basis,  with 
ample  justification/reasoning  for  this 
selection.  The  test  substance  or  vehicle 
must  be  administered  based  on  the  most 
recent  weight  determination. 

(6)  Observation  of  dams,  (i)  A  gross 
examination  of  the  dams  must  be  made 
at  least  once  each  day  before  daily 
treatment. 

(ii)  Ten  dams  per  group  must  be 
observed  outside  the  home  cage  at  least 
twice  during  the  gestational  dosing 
period  (days  6-21)  and  twice  during  the 
lactational  dosing  period  (days  1-10)  for 
signs  of  toxicity.  The  animals  must  be 
observed  by  trained  technicians  who  are 
imaware  of  the  animals'  treatment, 
using  standardized  procedures  to 
maximize  interobserver  reliability. 
Where  possible,  it  is  advisable  that  the 
same  observer  be  used  to  evaluate  the 
animals  in  a  given  study.  If  this  is  not 
possible,  some  demonstration  of 
interobserver  reliability  is  required. 

(iii)  Diu-ing  the  treatment  and 
observation  periods  under  paragraph 
(d)(6)(ii)  of  this  section,  observations 
must  include: 

(A)  Assessment  of  signs  of  autonomic 
function,  including  but  not  limited  to: 

(1)  Ranking  of  the  degree  of 
lacrimation  and  salivation,  with  a  range 
of  severity  scores  from  none  to  severe. 

(2)  Presence  or  absence  of  piloerection 
and  exophthalmus. 

(3)  Ranking  or  count  of  urination  and 
defecation,  including  polyuria  and 
diarrhea. 


(4)  Pupillary  function  such  as 
constriction  of  the  pupil  in  response  to 
light  or  a  measure  of  pupil  size. 

(5)  Degree  of  palpebral  closure,  e.g., 
ptosis. 

(B)  Description,  incidence,  and 
severity  of  any  convulsions,  tremors,  or 
abnormal  movements. 

(C)  Description  and  incidence  of 
postiu'e  and  gait  abnormalities. 

(D)  Description  and  incidence  of  any 
unusual  or  abnormal  behaviors, 
excessive  or  repetitive  actions 
(stereotypies),  emaciation,  dehydration, 
hypotonia  or  hypertonia,  altered  fur 
appearance,  red  or  crusty  deposits 
aroimd  the  eyes,  nose,  or  mouth,  and 
any  other  observations  that  may 
facilitate  interpretation  of  the  data. 

(iv)  Signs  ototoxicity  must  be  recorded 
as  they  are  observed,  including  the  time 
of  onset,  degree,  and  duration. 

(v)  Animals  must  be  weighed  at  least 
weekly  and  on  the  day  of  delivery  and 
postnatal  days  11  and  21  (weaning)  and 
such  weights  must  be  recorded. 

(vi)  The  day  of  delivery  of  litters  must 
be  recorded  and  considered  as  postnatal 
davO. 

(7)  Study  conduct — (i)  Observation  of 
offspring.  (A)  All  offspring  must  be 
examined  cage-side  at  least  daily  for 
gross  signs  of  mortality  or  morbidity. 

(B)  A  total  of  10  male  offspring  and  10 
female  offspring  per  dose  group  must  be 
examined  outside  the  cage  for  signs  of 
toxicity  on  days  4,  11,  21,  35,  45,  and 
60.  The  offspring  must  be  observed  by 
trained  technicians,  who  are  unaware  of 
the  treatment  being  used,  using 
standardized  procedures  to  maximize 
interobserver  reliability.  Where 
possible,  it  is  advisable  that  the  same 
observer  be  used  to  evaluate  the  animals 
in  a  given  study.  If  this  is  not  possible, 
some  demonstration  of  interobserver 
reliability  is  required.  At  a  minimum, 
the  end  points  outlined  in  paragraph 
(d){6)(iii)  of  this  section  must  be 
monitored  as  appropriate  for  the 
developmental  stage  being  observed. 

(C)  Any  gross  signs  of  toxicity  in  the 
offspring  must  be  recorded  as  they  are 
observed,  including  the  time  of  onset, 
degree,  and  duration. 

(ii)  Developmental  landmarks.  Live 
pups  must  be  counted  and  each  pup 
within  a  litter  must  be  weighed 
individually  at  birth  or  soon  thereafter, 
and  on  postnatal  days  4,  11,  17,  and  21 
and  at  least  once  every  2  weeks 
thereafter.  The  age  of  vaginal  opening 
and  preputial  separation  must  be 
determined.  General  procedures  for 
these  determinations  may  be  found  in 
paragraphs  (f)(1)  and  (f)(ll)  of  this 
section. 

(iii)  Motor  activity.  Motor  activity 
must  be  monitored  specifically  on 


postnatal  days  13, 17,  21,  and  60  (+2 
days).  Motor  activity  must  be  monitored 
by  an  automated  activity  recording 
apparatus.  The  device  must  be  capable 
of  detecting  both  increases  and 
decreases  in  activity,  (i.e.,  baseline 
activity  as  measured  by  the  device  must 
not  be  so  low  as  to  preclude  detection 
of  decreases  nor  so  high  as  to  preclude 
detection  of  increases  in  activity).  Each 
device  must  be  tested  by  standard 
procedures  to  ensure,  to  the  extent 
possible,  reliability  of  operation  across 
devices  and  across  days  for  any  one 
device.  In  addition,  treatment  groups 
must  be  balanced  across  devices.  Each 
animal  must  be  tested  individually.  The 
test  session  must  be  long  enough  for 
motor  activity  to  approach  asymptotic 
levels  by  the  last  20  percent  of  the 
session  for  nontreated  control  animals. 
All  sessions  must  have  the  same 
duration.  Treatment  groups  must  be 
coimter-balanced  across  test  times. 
Activity  coimts  must  be  collected  in 
equal  time  periods  of  no  greater  than  10 
minutes  diu-ation.  Efforts  must  be  made 
to  ensure  that  variations  in  the  test 
conditions  are  minimal  and  are  not 
systematically  related  to  treatment. 
Among  the  variables  that  can  affect 
motor  activity  are  sound  level,  size  and 
shape  of  the  test  cage,  temperature, 
relative  humidity,  light  conditions, 
odors,  use  of  home  cage  or  novel  test 
cage,  and  environmental  distractions. 
Additional  information  on  the  conduct 
of  a  motor  activity  study  may  be 
obtained  in  §  799.9620. 

(iv)  Auditory  startle  test.  An  auditory 
startle  habituation  test  should  be 
performed  on  the  offspring  around  the 
time  of  weaning  and  around  day  60.  Day 
of  testing  should  be  counterbalanced 
across  treated  and  control  groups. 
Details  on  the  conduct  of  this  testing 
may  be  obtained  under  paragraph  (f)(1) 
of  this  section.  In  performing  the 
auditory  startle  task,  the  mean  response 
amplitude  on  each  block  of  10  trials  (5 
blocks  of  10  trials  per  session  on  each 
day  of  testing)  must  be  made.  While  use 
of  prepulse  inhibition  is  not  a 
requirement,  it  is  highly  recommended. 
Details  on  the  conduct  of  this  test  may 
be  obtained  in  paragraph  (f)(10)  of  this 
section. 

(v)  Learning  and  memory  tests.  A  test 
of  associative  learning  and  memory 
should  be  conducted  around  the  time  of 
weaning  and  around  day  60.  Day  of 
testing  should  be  counterbalanced 
across  treated  and  control  groups.  The 
same  or  separate  tests  may  be  used  at 
these  two  stages  of  development.  Some 
flexibility  is  allowed  in  the  choice  of 
tests  for  learning  and  memory  in 
weanling  and  adult  rats.  However,  the 
tests  must  be  designed  to  fulfill  two 


criteria.  First,  learning  must  be  assessed 
either  as  a  change  across  several 
repeated  learning  trials  or  sessions,  or, 
in  tests  involving  a  single  trial,  with 
reference  to  a  condition  that  controls  for 
nonassociative  effects  of  the  training 
experience.  Second,  the  tests  must 
include  some  measure  of  memory 
(short-term  or  long-term)  in  addition  to 
original  learning  (acquisition),  ff  the 
tests  of  learning  and  memory  reveal  an 
effect  of  the  test  compound,  it  may  be 
in  the  best  interest  of  the  sponsor  to 
conduct  additional  tests  to  rule  out 
alternative  interpretations  based  on 
alterations  in  sensory,  motivational, 
and/or  motor  capacities.  In  addition  to 
the  above  two  criteria,  it  is 
recommended  that  the  test  of  learning 
and  memory  be  chosen  on  the  basis  of 
its  demonstrated  sensitivity  to  the  class 
of  compound  under  investigation,  if 
such  information  is  available  in  the 
literature.  In  the  absence  of  such 
information,  examples  of  tests  that 
could  be  made  to  meet  the  above  criteria 
include:  Delayed-matching-to-position, 
as  described  for  the  adult  rat  (see 
paragraph  (f)(3)  of  this  section)  and  for 
the  infant  rat  (see  paragraph  (0(9)  of  this 
section);  olfactory  conditioning,  as 
described  in  paragraph  (0(13)  of  this 
section;  and  acquisition  and  retention  of 
schedule-controlled  behavior  (see 
paragraphs  (0(4)  and  (0(5)  of  this 
section).  Additional  tests  for  weanling 
rats  are  described  under  paragraphs 
(0(20)  and  (0(12)  of  this  section,  and  for 
adult  rats  imder  paragraph  (0(16)  of  this 
section. 

(vi)  Neuropathology. 
Neuropathological  evaluation  must  be 
conducted  on  animals  on  postnatal  day 
11  and  at  the  termination  of  the  study. 
At  11  days  of  age,  one  male  or  female 
pup  must  be  removed  from  each  litter 
such  that  equal  numbers  of  male  and 
female  offspring  are  removed  from  all 
litters  combined.  Of  these,  six  male  and 
six  female  pups  per  dose  group  will  be 
sacrificed  for  neuropathological 
analysis.  The  pups  will  be  sacrificed  by 
exposure  to  carbon  dioxide  and 
inmiediately  thereafter  the  brains 
should  be  removed,  weighed,  and 
immersion-fixed  in  an  appropriate 
aldehyde  fixative.  The  remaining 
animals  will  be  sacrificed  in  a  similar 
manner  and  immediately  thereafter  their 
brains  removed  and  weighed.  At  the 
termination  of  the  study,  one  male  or 
one  female  from  each  litter  will  be 
sacrificed  by  exposure  to  carbon  dioxide 
and  immediately  thereafter  the  brain 
must  be  removed  and  weighed.  In 
addition,  six  animals  per  sex  per  dose 
group  (one  male  or  female  per  litter) 
must  be  sacrificed  at  the  termination  of 


the  study  for  neuropathological 
evaluation.  Neuropathological  analysis 
of  animals  sacrificed  at  the  termination 
of  the  study  must  be  performed  in 
accordance  with  §  799.9620. 
Neuropathological  evaluation  of  animals 
sacrificed  on  postnatal  day  11  and  at 
termination  of  the  study  must  include  a 
qualitative  analysis  and 
semiquantitative  analysis  as  well  as 
simple  morphometries. 

(A)  Fixation  and  processing  of  tissue 
samples  for  postnatal  day  1 1  animals. 
Immediately  following  removal,  the 
brain  must  be  weighed  and  immersion 
fixed  in  an  appropriate  aldehyde 
fixative.  The  brains  must  be  postfixed 
and  processed  according  to 
standardized  published  histological 
protocols  such  as  those  discussed  in 
references  listed  under  paragraphs  (0(6), 
(0(14),  (0(17),  and  (0(21)  of  this  section. 
Paraffin  embedding  is  acceptable  but 
plastic  embedding  is  preferred  and 
reconunended.  Tissue  blocks  and  slides 
must  be  appropriately  identified  when 
stored.  Histological  sections  must  be 
stained  for  hematoxylin  and  eosin,  or  a 
similar  stain  according  to  standard 
published  protocols  such  as  those 
discussed  in  references  listed  imder 
paragraphs  (0(2),  (0(18),  and  (0(23)  of 
this  section.  For  animals  sacrificed  at 
the  termination  of  the  study,  methods 
for  fixation  and  processing  of  tissue 
samples  are  provided  in 

§  799.9620(e)(7){iv)(A). 

(B)  Qualitative  analysis.  The  purposes 
of  the  qualitative  examination  are 
threefold — to  identify  regions  within  the 
nervous  system  exhibiting  evidence  of 
neuropathological  alterations,  to 
identify  types  of  neuropathological 
alterations  resulting  from  exposure  to 
the  test  substance,  and  to  determine  the 
range  of  severity  of  the 
neuropathological  alterations. 
Representative  histological  sections 
from  the  tissue  samples  should  be 
examined  microscopically  by  an 
appropriately  trained  pathologist  for 
evidence  of  neuropathological 
alterations.  The  following  stepwise 
procedure  is  recommended  for  the 
qualitative  analysis.  First,  sections  from 
the  high  dose  group  are  compared  with 
those  of  the  control  group.  If  no 
evidence  of  neuropathological 
alterations  is  found  in  animals  of  the 
high  dose  group,  no  further  analysis  is 
required.  If  evidence  of 
neuropathological  alterations  are  found 
in  the  high  dose  group,  then  animals 
from  the  intermediate  and  low  dose 
group  are  examined.  Subject  to 
professional  judgment  and  the  kind  of 
neuropathological  alterations  observed, 
it  is  recommended  that  additional 
methods  such  as  Bodian's  or 


Bielchowsky's  silver  methods  and/or 
immunohistochemistry  for  glial 
fibrillary  acid  protein  be  used  in 
conjunction  with  more  standard  stains 
to  determine  the  lowest  dose  level  at 
which  neuropathological  alterations  are 
observed.  Evaluations  of  postnatal  day 
11  pups  is  described  in  paragraphs 
(d)(7)(vi)(B)(l)  and  (d)(7)(vi)(B)(2)  of  this 
section.  For  animals  sacrificed  at  the 
termination  of  the  study,  the  regions  to 
be  examined  and  the  types  of  alterations 
that  must  be  assessed  are  identified  in 
§  799.9620(e)(7)(iv)(B). 

(1)  Regions  to  be  examined.  The 
brains  should  be  examined  for  any 
evidence  of  treatment-related 
neuropathological  alterations  and 
adequate  samples  should  be  taken  from 
all  major  brain  regions  (e.g.,  olfactory 
bulbs,  cerebral  cortex,  hippocampus, 
basal  ganglia,  thalamus,  hypothalamus, 
midbrain  (tectum,  tegmentum,  and 
cerebral  peduncles),  brainstem  and 
cerebellmn)  to  eiisure  a  thorough 
examination. 

(2)  Types  of  alterations.  Giiidance  for 
neuropathological  examination  for 
indications  of  developmental  insult  to 
the  brain  can  be  found  in  paragraphs 
(0(8)  and  (0(22)  of  this  section.  In 
addition  to  more  typical  kinds  of 
cellular  alterations  (e.g.,  neuronal 
vacuolation,  degeneration,  necrosis)  and 
tissue  changes  (e.g. ,  astrocytic 
proliferation,  leukocytic  infiltration,  and 
cystic  formation)  particular  emphasis 
should  be  paid  to  structural  changes 
indicative  of  developmental  insult 
including  but  not  restricted  to: 

(i)  Gross  changes  in  the  size  or  shape 
of  brain  regions  such  as  alterations  in 
the  size  of  the  cerebral  hemispheres  or 
the  normal  pattern  of  foliation  of  the 
cerebelliun. 

[0]  The  death  of  neuronal  precursors, 
abnormal  proliferation,  or  abnormal 
migration,  as  indicated  by  pyknotic  cells 
or  ectopic  neurons,  or  gross  alterations 
in  regions  with  active  proliferative  and 
migratory  zones,  alterations  in  traiisient 
developmental  structures  (e.g..  the 
external  germinal  zone  of  the 
cerebellum,  see  paragraph  (0(15)  of  this 
section). 

(iii)  Abnormal  differentiation,  while 
more  apparent  with  special  stains,  may 
also  be  indicated  by  shnmken  and 
malformed  cell  bodies. 

(iv)  Evidence  of  hydrocephalus,  in 
particular  enlargement  of  the  ventricles, 
stenosis  of  the  cerebral  aqueduct  and 
general  thinning  of  the  cerebral 
hemispheres. 

(C)  Subjective  diagnosis.  U  any 
evidence  of  neuropathological 
alterations  is  found  in  the  qualitative 
examination,  then  a  subjective  diagnosis 
will  be  performed  for  the  purpose  of 
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evaluating  dose-response  relationships. 
All  regions  of  the  brain  exhibiting  any 
evidence  of  neuropathological  changes 
must  be  included  in  this  analysis. 
Sections  of  each  region  from  all  dose 
groups  will  be  coded  as  to  treatment  and 
examined  in  randomized  order.  The 
frequency  of  each  type  and  the  severity 
of  each  lesion  will  be  recorded.  After  aill 
sections  from  all  dose  groups  including 
all  regions  have  been  rated,  the  code 
will  be  broken  and  statistical  analyses 
performed  to  evaluate  dose-response 
relationships.  For  each  type  of  dose 
related  lesion  observed,  examples  of 
different  ranges  of  severity  must  be 
described.  The  examples  will  serve  to 
illustrate  a  rating  scale,  such  as  1+,  2+, 
and  3+  for  the  degree  of  severity  ranging 
from  very  slight  to  very  extensive. 

(D)  Simple  morphometric  analysis. 
Since  the  disruption  of  developmental 
processes  is  sometimes  more  clearly 
reflected  in  the  rate  or  extent  of  growth 
of  particular  brain  regions,  some  form  of 
morphometric  analysis  must  be 
performed  on  postnatal  day  1 1  and  at 
the  termination  of  the  study  to  assess 
the  structxuul  development  of  the  brain. 
At  a  minimum,  this  would  consist  of  a 
reliable  estimate  of  the  thickness  of 
major  layers  at  representative  locations 
within  the  neocortex,  hippocampus,  and 
cerebellum.  For  guidance  on  such 
measurements  see  Rodier  and  Gramann 
under  paragraph  {f)(19)  of  this  section. 

(e)  Data  collection,  reporting,  and 
evaluation.  The  following  specific 
information  must  be  reported: 

(1)  Description  of  test  system  and  test 
methods.  A  description  of  the  general 
design  of  the  experiment  should  be 
provided.  This  must  include: 

(i)  A  detailed  description  of  the 
procedures  used  to  standardize 
observations  and  procediu'es  as  well  as 
operational  definitions  for  scoring 
observations. 

(ii)  Positive  control  data  from  the 
laboratory  performing  the  test  that 
demonstrate  the  sensitivity  of  the 
procedures  being  used.  These  data  do 
not  have  to  be  from  studies  using 
prenatal  exposures.  However,  the 
laboratory  must  demonstrate 
competence  in  evaluation  of  effects  in 
neonatal  animals  perinatally  exposed  to 
chemicals  and  establish  test  norms  for 
the  appropriate  age  group. 

(iii)  Procedures  for  calibrating  and 
ensuring  the  equivalence  of  devices  and 
the  balancing  of  treatment  groups  in 
testing  procedures. 

(iv)  A  short  justification  explaining 
any  decisions  involving  professional 
judgement. 


(2)  Results.  The  following  information 
must  be  arranged  by  each  treatment  and 
control  group: 

(i)  In  tabular  form,  data  for  each 
animal  must  be  provided  showing: 

(A)  Its  identification  number  and  the 
litter  from  which  it  came,. 

(B)  Its  body  weight  and  score  on  each 
developmental  landmark  at  each 
observation  time. 

(C)  Total  session  activity  counts  and 
intrasession  subtotals  on  each  day 
measured. 

(D)  Auditory  startle  response 
amplitude  per  session  and  intrasession 
amplitudes  on  each  day  measured. 

(E)  Appropriate  data  for  each  repeated 
trial  (or  session)  showing  acquisition 
and  retention  scores  on  the  tests  of 
learning  and  memory  on  each  day 
measured. 

(F)  Time  and  cause  of  death  {if 
appropriate);  any  neurological  signs 
observed;  a  list  of  structiuBS  examined 
as  well  as  the  locations,  nature, 
frequency,  and  extent  of  lesions;  and 
brain  weights. 

(ii)  The  following  data  should  also  be 
provided,  as  appropriate: 

(A)  Inclusion  of  photomicrographs 
demonstrating  typical  examples  of  the 
type  and  extent  of  the  neuropathological 
alterations  observed  is  recommended. 

(B)  Any  diagnoses  derived  from 
nexirological  signs  and  lesions, 
including  naturally  occurring  diseases 
or  conditions,  should  also  be  recorded. 

(iii)  Summary  data  for  each  treatment 
and  control  group  must  include: 

(A)  The  niunber  of  animals  at  the  start 
of  the  test. 

(B)  The  body  weight  of  the  dams 
during  gestation  and  lactation. 

(C)  Litter  size  and  mean  weight  at 
birth. 

(D)  The  number  of  animals  showing 
each  abnormal  sign  at  each  observation 
time. 

(E)  The  percentage  of  animals 
showing  each  abnormal  sign  at  each 
observation  time. 

(F)  The  mean  and  standard  deviation 
for  each  continuous  endpoint  at  each 
observation  time.  These  will  include 
body  weight,  motor  activity  counts, 
auditory  startle  responses,  performance 
in  learning  and  memory  tests,  regional 
brain  weights  and  whole  brain  weights 
(both  absolute  and  relative). 

(G)  The  number  of  animals  in  which 
any  lesion  was  found. 

(H)  The  number  of  animals  affected  by 
each  different  type  of  lesion,  the 
location,  frequency  and  average  grade  of 
each  type  of  lesion  for  each  animal. 

(I)  The  values  of  all  morphometric 
measurements  made  for  each  animal 
listed  by  treatment  group. 


(3)  Evaluation  of  data.  An  evaluation 
of  test  results  must  be  made.  The 
evaluation  must  include  the 
relationship  between  the  doses  of  the 
test  substance  and  the  presence  or 
absence,  incidence,  and  extent  of  any 
neurotoxic  effect.  The  evaluation  must 
include  appropriate  statistical  analyses. 
The  choice  of  analyses  must  consider 
tests  appropriate  to  the  experimental 
design  and  needed  adjustments  for 
multiple  comparisons.  The  evaluation 
must  include  the  relationship,  if  any, 
between  observed  neuropathological 
and  behavioral  alterations. 

(f)  References.  For  additional 
backgroimd  information  on  this  test 
guideline,  the  following  references 
should  be  consulted.  These  references 
are  available  for  inspection  at  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 
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§  799.9748    TSCA  metabolism  and 
pharmacokinetics 

(a)  Scope.  (1)  This  section  is  intended 
to  meet  the  testing  requirements  under 


section  4  of  the  Toxic  Substances 
Conti-ol  Act  (TSCA).  (1)  Testing  of  the 
disposition  of  a  test  substance  is 
designed  to  obtain  adequate  information 
on  its  absorption,  distribution, 
biotransformation,  and  excretion  and  to 
aid  in  understanding  the  mechanism  of 
toxicity.  Basic  pharmacokinetic 
parameters  determined  from  these 
studies  will  also  provide  information  on 
the  potential  for  accumulation  of  the 
test  substance  in  tissues  and/or  organs 
and  the  potential  for  induction  of 
biotransformation  as  a  result  of 
exposure  to  the  test  substance.  These 
data  can  be  used  to  assess  the  adequacy 
and  relevance  of  the  extrapolation  of 
animal  toxicity  data  (particularly 
chronic  toxicity  and/or  carcinogenicity 
data)  to  hiunan  risk  assessment. 

(2)  Metabolism  data  can  also  be  used 
to  assist  in  determining  whether  animal 
toxicity  studies  have  adequately 
addressed  any  toxicity  concerns  arising 
from  exposure  to  plant  metabolites,  and 
in  the  setting  of  tolerances,  if  any,  for 
those  metabolites  in  raw  agricultural 
commodities. 

(b)  Source.  The  source  material  used 
in  developing  this  TSCA  test  guideline 
is  the  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS) 
harmonized  test  guideline  870.7485 
(August  1998,  final  guideline).  This 
soiutre  is  available  at  the  address  in 
paragraph  (h)  of  this  section. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section. 

Metabolism  (biotransformation)  is  the 
sum  of  the  processes  by  which  a  foreign 
chemical  is  subjected  to  chemical 
change  by  Uving  organisms. 

LOEL  is  the  lowest  observable  effects 
level. 

NOEL  is  the  no  observable  effects 
level. 

Pharmacokinetics  is  the  quantitation 
and  determination  of  the  time  course 
and  dose  dependency  of  the  absorption, 
distribution,  biotransformation,  and 
excretion  of  chemicals. 

(d)  Good  laboratory  practice 
standards.  The  pharmacokinetics  and 
metabolism  tests  outlined  in  this 
gtiideline  must  conform  to  the 
laboratory  practices  stipulated  in  40 
CFR  Part  792— Good  Laboratory  Practice 
Standards. 

(e)  Test  Procedures.  Test  procedures 
presented  below  utilize  a  tier  system  to 
minimize  the  use  of  resources  and  to 
allow  flexibility  in  the  conduct  of 
metabolism  studies.  The  proposed  tier 
system  consists  of  a  basic  data  set  (Tier 
1)  and  additional  studies  (Tier  2).  These 


additional  studies  may  be  requested 
based  upon  the  existing  toxicology  data 
base  and/or  the  results  of  Tier  1  testing 
which  are  found  to  impact  upon  the  risk 
assessment  process.  For  Tier  1  testing, 
the  oral  route  will  typically  be  required: 
however,  if  the  use  pattern  results  in 
other  types  of  exposure,  other  routes 
(dermal  and/or  inhalation)  may  be 
required  for  initial  testing  of  the 
disposition  of  a  chemical  substance.  The 
registrant  should  justify  the  route  of 
exposiire  to  the  Agency.  Complete 
descriptions  of  the  test  procedures  for 
these  other  routes  of  exposure  can  be 
found  in  paragraph  (i)  of  this  section. 
Except  in  unusual  circumstances,  the 
tiered  approach  to  metabolism  testing 
should  apply  to  all  listed  routes  of 
exposure. 

(1)  Pilot  studies.  The  use  of  pilot 
studies  is  recommended  and 
encouraged  for  the  selection  of 
experimental  conditions  for  the 
pharmacokinetics  and  metabolism 
studies  (mass  balance,  analytical 
procedures,  dose-finding,  excretion  of 
CO2,  etc.). 

(2)  Animal  selection — (i)  Species.  The 
rat  must  normally  be  used  for  testing 
because  it  has  been  used  extensively  for 
metabolic  and  toxicological  studies.  The 
use  of  other  or  additional  species  may 
be  required  if  critical  toxicology  studies 
demonstrate  evidence  of  significant 
toxicity  in  these  species  or  if 
metabolism  is  shown  to  be  more 
relevant  to  humans  in  the  test  species. 

(ii)  Strain.  Adult  animals  of  the  strain 
used  or  proposed  to  be  used  for  the 
determination  of  adverse  health  effects 
associated  with  the  test  substance. 

(3)  Materiai  to  be  tested— (i)  Test 
substance.  (A)  A  radiolabeled  test 
substance  using  '*C  should  be  used  for 
all  material  balance  and  metabolite 
identification  aspects  of  the  study. 
Other  radioactive  and  stable  isotopes 
may  be  used,  particularly  if  the  element 
is  responsible  for  or  is  a  part  of  the  toxic 
portion  of  the  compound.  If  it  can  be 
demonstrated  that  the  material  balance 
and  metabolite  identification 
requirements  can  be  met  using 
luilabeled  test  substance,  then 
radiolabeled  compound  need  not  be 
used.  If  possible,  the  radiolabel  should 
be  located  in  a  core  portion  of  the 
molecide  which  is  metabolically  stable 
(it  is  not  exchangeable,  is  not  removed 
metabolically  as  CO2,  and  does  not 
become  part  of  the  one-carbon  pool  of 
the  organism).  Labeling  of  midtiple  sites 
of  the  molecule  may  be  necessary  to 
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follow  the  metabolic  fate  of  the 
compound. 

(B)  The  label  should  follow  the  test 
compound  and/or  its  major  metabolites 
until  excreted.  The  radiopurity  of  the 
radioactive  test  substance  shall  be  the 
highest  attainable  for  a  particular  test 
substance  (ideally  it  should  be  greater 
than  95%)  and  reasonable  effort  should 
be  made  to  identify  impurities  present 
at  or  above  2%.  The  purity,  along  with 
the  identity  of  major  impurities  which 
have  been  identified,  shall  be  reported. 
For  other  segments  of  the  study, 
nonradioactive  test  substance  may  be 
used  if  it  can  be  demonstrated  that  the 
analytical  specificity  and  sensitivity  of 
the  method  used  with  nonradioactive 
test  substance  is  equal  to  or  greater  than 
that  which  could  be  obtained  with  the 
radiolabeled  test  substance.  The 
radioactive  and  nonradioactive  test 
substances  shall  be  analyzed  using  an 
appropriate  method  to  establish  purity 
and  identity.  Additional  guidance  will 
be  provided  in  chemical  specific  test 
rules  to  assist  in  the  definition  and 
specifications  of  test  substances 
composed  of  mixtiires  and  methods  for 
determination  of  purity. 

(ii)  Administration  of  test  substance. 
Test  substance  should  be  dissolved  or 
suspended  homogeneously  in  a  vehicle 
usually  employed  for  acute 
administration.  A  rationale  for  the 
choice  of  vehicle  should  be  provided. 
The  customary  method  of 
administration  will  be  by  oral  gavage; 
however,  administration  by  gelatin 
capsule  or  as  a  dietary  mixture  may  be 
advantageous  in  specific  situations. 
Verification  of  the  actual  dose 
administered  to  each  animal  should  be 
provided. 

(4)  Tier  testing,  (i)  The  multiplicity  of 
metabolic  parameters  that  impact  the 
outcome  of  toxicological  evaluations 
preclude  the  use  of  a  universal  study 
design  for  routine  toxicological 
evaluation  of  a  test  substance.  The 
usefulness  of  a  peirticular  study  design 
depends  upon  the  biological  activity  of 
a  compound  and  circumstances  of 
exposure.  For  these  reasons,  a  tiered 
system  is  proposed  for  evaluation  of  the 
metabolism/kinetic  properties  of  a  test 
substance. 

(ii)  The  first  tier  data  set  is  a  definitive 
study  by  the  appropriate  route  of 
exposure  conducted  in  male  rats  to 
determine  the  routes  and  rate  of 
excretion  and  to  identify  excreted 
metabolites.  First  tier  data  will  also 
provide  basic  information  for  additional 
testing  (Tier  2)  if  such  testing  is 
considered  necessary.  In  the  majority  of 
cases.  Tier  1  data  are  expected  to  satisfy 
regulatory  requirements  for 


biotransformation  and  pharmacokinetic 
data  on  test  chemicals. 

(iii)  Second  tier  testing  describes  a 
variety  of  metabolism/kinetic 
experiments  which  address  specific 
questions  based  on  the  existing 
toxicology  data  base  and/or  those  results 
of  Tier  1  testing  impacting  significantly 
on  the  risk  assessment  process.  For 
conduct  of  these  studies,  individualized 
protocols  may  be  necessary.  Protocols 
for  these  studies,  if  required,  can  be 
developed  as  a  cooperative  effort 
between  Agency  and  industry  scientists. 

(f)  Tier  1  data  requirements 
(minimum  data  set).  At  this  initial  level 
of  testing,  biotransformation  and 
pharmacokinetic  data  fi'om  a  single  low 
dose  group  will  be  required.  This  study 
will  determine  the  rate  and  routes  of 
excretion  and  the  type  of  metabolites 
generated. 

(1)  Number  and  sex  of  animals.  A 
minimum  of  four  male  young  adult 
animals  must  be  used  for  Tier  1  testing. 
The  use  of  both  sexes  may  be  required 
in  cases  where  there  is  evidence  to 
support  significant  sex-related 
differences  in  toxicity. 

(2)  Dose  selection,  (i)  A  single  dose  is 
required  for  each  route  of  exposure.  The 
dose  should  be  nontoxic,  but  high 
enough  to  allow  for  metabolite 
identification  in  excreta.  If  no  other 
toxicity  data  are  available  for  selection 
of  the  low  dose,  a  dose  identified  as  a 
fraction  of  the  LD50  (as  determined  from 
acute  toxicity  studies)  may  be  used.  The 
magnitude  of  the  dose  used  in  Tier  1 
studies  should  be  justified  in  the  final 
report. 

(ii)  For  test  substances  of  low  toxicity 
a  maximimi  dose  of  1 ,000  mg/kg  should 
be  used;  chemical-specific 
considerations  may  necessitate  a  higher 
maximum  dose  and  will  be  addressed  in 
specific  test  rules. 

(3)  Measurements — (i)  Excretion.  (A) 
Data  obtained  from  this  section  (percent 
recovery  of  administered  dose  fi-om 
urine,  feces,  and  expired  air)  will  be 
used  to  determine  the  rate  and  extent  of 
excretion  of  test  chemical,  to  assist  in 
establishing  mass  balance,  and  will  be 
used  in  conjunction  with 
pharmacokinetic  parameters  to 
determine  the  extent  of  absorption.  The 
quantities  of  radioactivity  eliminated  in 
the  urine,  feces,  and  expired  air  shall  be 
determined  separately  at  appropriate 
time  intervals. 

(B)  If  a  pilot  study  has  shown  that  no 
significant  amount  of  radioactivity  is 
excreted  in  expired  air,  then  expired  air 
need  not  be  collected  in  the  definitive 
study. 

(C)  Each  animal  must  be  placed  in  a 
separate  metabolic  imit  for  collection  of 
excreta  (urine,  feces  and  expired  air).  At 


the  end  of  each  collection  period,  the 
metabolic  units  must  be  rinsed  with 
appropriate  solvent  to  ensiu-e  maximum 
recovery  of  radiolabel.  Excreta 
collection  must  be  terminated  at  7  days, 
or  after  at  least  90%  of  tbe  administered 
dose  has  been  recovered,  whichever 
occurs  first.  The  total  quantities  of 
radioactivity  in  urine  must  be 
determined  at  6,  12,  and  24  hours  on 
day  1  of  collection,  and  daily  thereafter 
imtil  study  termination,  unless  pilot 
studies  suggest  alternate  or  additional 
time  points  for  collection.  The  total 
quantities  of  radioactivity  in  feces 
should  be  determined  on  a  daily  basis 
beginning  at  24  hours  post-dose,  and 
daily  thereafter  until  study  termination. 
The  collection  of  CO2  and  other  volatile 
materials  may  be  discontinued  when 
less  than  1%  of  the  administered  dose 
is  found  in  the  exhaled  air  during  a  24- 
hour  collection  period. 

(ii)  Tissue  distribution.  At  the 
termination  of  the  Tier  1  study,  the 
following  tissues  should  be  collected 
and  stored  frozen:  Liver,  fat, 
gastrointestinal  tract,  kidney,  spleen, 
whole  blood,  and  residual  carcass.  If  it 
is  determined  that  a  significant  amount 
of  the  administered  dose  is  unaccounted 
for  in  the  excreta,  then  data  on  the 
percent  of  the  total  (free  and  bound) 
radioactive  dose  in  these  tissues  as  well 
as  residual  carcass  will  be  requested. 
Additional  tissues  must  be  included  if 
there  is  evidence  of  target  organ  toxicity 
fi'om  subchronic  or  chronic  toxicity 
studies.  For  other  routes  of  exposure, 
specific  tissues  may  also  be  required, 
such  as  lungs  in  inhalation  studies  and 
skin  in  dermal  studies.  Certain 
techniques  currently  at  various  stages  of 
development,  e.g.,  quantitative  whole- 
body  autoradiography,  may  prove  useful 
in  determining  if  a  test  substance 
concentrates  in  certain  organs  or  in 
determining  a  specific  pattern  of 
distribution  witliin  a  given  tissue.  The 
use  of  such  techniques  is  encouraged, 
but  not  required,  and  may  be  employed 
to  limit  the  number  of  tissues  collected 
to  those  shown  to  contain  a  measurable 
amount  of  radioactivity. 

(iii)  Metabolism.  Excreta  must  be 
collected  for  identification  and 
quantitation  of  unchanged  test 
substance  and  metabolites  as  described 
in  paragraph  (f)(3)(i)  of  this  section. 
Pooling  of  excreta  to  facilitate 
metabolite  identification  within  a  given 
dose  group  is  acceptable.  Profiling  of 
metabolites  from  each  time  period  is 
recommended.  However,  if  lack  of 
sample  and/or  radioactivity  precludes 
this,  pooling  of  lU'ine  as  well  as  pooling 
of  feces  across  several  time  points  is 
acceptable.  Appropriate  qualitative  and 
quantitative  methods  must  be  used  to 


Federal  Register/Vol.  65,  No.  242/Friday,  December  15,  2000/Rules  and  Regulations  78817 


assay  urine,  feces,  and  expired  air  from 
treated  animals.  Reasonable  efforts 
shoidd  be  made  to  identify  all 
metabolites  present  at  5%  or  greater  of 
the  administered  dose  and  to  provide  a 
metabolic  scheme  for  the  test  chemical. 
Compounds  which  have  been 
characterized  in  excreta  as  comprising 
5%  or  greater  of  the  administered  dose 
should  be  identified.  If  identification  at 
this  level  is  not  possible,  a  justification/ 
explanation  should  be  provided  in  the 
final  report.  Identification  of  metabolites 
representing  less  than  5%  of  the 
administered  dose  might  be  requested  if 
such  data  are  needed  for  risk  assessment 
of  the  test  chemical.  Structural 
confirmation  should  be  provided 
whenever  possible.  Validation  of  the 
methods  used  in  metabolite 
identification  should  be  included. 

(g)  Tier  2  data  requirements.  Studies 
at  the  Tier  2  level  are  designed  to 
answer  questions  about  the  disposition 
of  test  chemicals  based  on  the  existing 
toxicology  data  base  and/ or  results  of 
Tier  1  testing  which  may  have  a 
significant  impact  on  the  risk 
assessment  for  the  test  chemical.  Such 
studies  may  address  questions  regarding 
absorption,  persistence,  or  distribution 
of  the  test  chemical,  or  a  definitive 
alteration  in  the  metabolic  profile 
occurring  with  dose  which  may  be  of 
toxicological  concern.  At  the  Tier  2 
level,  only  those  studies  which  address 
a  specific  concern  are  required,  and  if 
required  must  be  conducted  according 
to  mutual  agreement  between  the 
registrant  and  the  Agency.  Flexibility 
will  be  allowed  in  the  design  of  specific 
experiments  as  warranted  by 
technological  advances  in  this  field. 

(1)  Absorption,  (i)  If  the  extent  of 
absorption  cannot  be  established  from 
Tier  1  studies,  or  where  greater  than 
20%  of  the  administered  dose  is  present 
in  feces,  a  study  to  determine  the  extent 
of  absorption  will  be  required.  This  can 
be  accomplished  either  through 
intravenous  administration  of  test 
material  and  measurement  of 
radioactivity  in  excreta  or  after  oral 
administration  of  test  material  and 
measurement  of  radioactivity  in  bile. 

(ii)  For  the  intravenous  study,  a  single 
dose  (not  to  exceed  the  oral  dose  used 
in  Tier  1)  of  test  chemical  using  an 
appropriate  vehicle  should  be 
administered  in  a  suitable  volume  (e.g., 
1  mL/kg)  at  a  suitable  site  to  at  least 
three  male  rats  (both  sexes  might  be 
used  if  warranted).  The  disposition  of 
the  test  chemical  should  be  monitored 
for  oral  dosing  eis  outlined  in  paragraph 
(f)(3)(i)  of  this  section.  Metabolite 
identification  will  not  be  required  for 
this  study. 


(iii)  If  a  biliary  excretion  study  is 
chosen  the  oral  route  of  administration 
may  be  requested.  In  this  study,  the  bile 
ducts  of  at  least  three  male  rats  (or  of 
both  sexes,  if  warranted)  should  be 
appropriately  cannulated  and  a  single 
dose  of  the  test  chemical  should  be 
administered  to  these  rats.  Following 
administration  of  the  test  chemical, 
excretion  of  radioactivity  in  bile  should 
be  monitored  as  long  as  necessary  to 
determine  if  a  significant  percentage  of 
the  administered  dose  is  excreted  via 
this  route. 

(2)  Tissue  distribution  time  course,  (i) 
A  time  course  of  tissue  distribution  in 
selected  tissues  may  be  required  to  aid 
in  the  determination  of  a  possible  mode 
of  toxic  action.  This  concern  may  arise 
from  evidence  of  extended  half-life  or 
possible  acciunulation  of  radioactivity 
in  specific  tissues.  The  selection  of 
tissues  for  this  type  of  study  will  be 
based  upon  avaulable  evidence  of  target 
organ  toxicity  and/or  carcinogenicity, 
and  the  number  of  time  points  required 
will  be  based  upon  pharmacokinetic 
information  obtained  from  Tier  1  data. 
Flexibility  will  be  allowed  in  the 
selection  of  time  points  to  be  studied. 

(ii)  For  this  type  of  study,  three  rats 
per  time  point  wHl  be  administered  an 
appropriate  oral  dose  of  test  chemical, 
and  the  time  course  of  distribution 
monitored  in  selected  tissues.  Only  one 
sex  may  be  required,  unless  target  organ 
toxicity  is  observed  in  sex -specific 
organs.  Assessment  of  tissue 
distribution  will  be  made  using 
appropriate  techniques  for  assessment 
of  totad  amount  distributed  to  tissue  and 
for  assessment  of  metabolite 
distribution. 

(3)  Plasma  kinetics.  The  purpose  of 
this  experiment  is  to  obtain  estimates  of 
basic  pharmacokinetic  parameters  (half- 
life,  volume  of  distribution,  absorption 
rate  constant,  area  under  the  curve)  for 
the  test  substance.  Kinetic  data  may  be 
required  if  the  data  can  be  used  to 
resolve  issues  about  bioavailabihty  and 
to  clarify  whether  clearance  is  saturated 
in  a  dose-dependent  fashion.  For  this 
experiment  a  minimiun  of  three  rats  per 
group  is  required.  At  least  two  doses 
will  be  required,  usually  the  NOEL  and 
LOEL  fi'om  the  critical  toxicology  study. 
Following  administration  of  test 
substance,  samples  should  be  obtained 
from  each  animal  at  suitable  time  points 
appropriate  sampling  methodology. 
Total  radioactivity  present  (or  total 
amount  of  chemical,  for  nonradioactive 
materials)  should  be  analyzed  in  whole 
blood  and  plasma  using  appropriate 
methods,  and  the  blood/plasma  ratio 
should  be  calculated. 

(4)  Induction,  (i)  Studies  addressing 
possible  induction  of  biotransformation 


may  be  requested  under  one  or  more  of 
the  following  conditions: 

(A)  Availaole  evidence  indicates  a 
relationship  between  induced 
metabolism  and  enhanced  toxicity. 

(B)  The  available  toxicity  data 
indicate  a  nonlinear  relationship 
between  dose  and  metabolism. 

(C)  The  results  of  Tier  1  metabolite 
identification  studies  show 
identification  of  a  potentially  toxic 
metabolite. 

(D)  Induction  can  plausibly  be 
invoked  as  a  factor  in  such  effects  where 
status  may  depend  on  the  level  of 
inducible  enzymes  present.  Several  in 
vivo  and  in  vitro  methods  are  available 
for  assessment  of  enzyme  induction, 
and  the  experiments  which  best  address 
the  issue  at  hand  can  be  determined 
between  Agency  and  industry  scientists. 
If  induction  is  demonstrated,  the 
relationship  of  this  phenomenon  to 
toxicity  observed  from  subchronic  and/ 
or  chronic  toxicity  studies  will  need  to 
be  addressed. 

(ii)  [Reserved] 

(iii)  If  toxicologically  significant 
edterations  in  the  metabolic  profile  of 
the  test  chemical  are  observed  through 
either  in  vitro  or  in  vivo  experiments, 
characterization  of  the  enzyme(s) 
involved  (for  example.  Phase  I  enzymes 
such  as  isozymes  of  the  Cytochrome 
P450-dependent  mono-oxygenase 
system.  Phase  II  enzymes  such  as 
isozymes  of  sulfotransferase  or  uridine 
diphosphate  glucuronosyl  transferase, 
or  any  other  relevant  enzymes)  may  be 
requested.  This  information  will  help 
establish  the  relevance  of  the  involved 
enzyme(s)  to  human  risk,  as  it  is  known 
that  certain  isozymes  are  present  in 
animal  species  which  are  not  present  in 
himians,  and  vice  versa. 

(5)  Physiologically-based  modeling. 
Traditional  methods  of  modeling  have 
been  used  to  determine  kinetic 
parameters  associated  with  drug  and 
xenobiotic  disposition,  but  have 
assimied  a  purely  mathematical 
construct  of  mammalian  organisms  in 
their  operation.  On  the  other  hand,  more 
recent  models  which  take  into  account 
the  physiological  processes  of  the 
animal  have  been  used  wi\h  success  in 
defining  biological  determinants  of 
chemical  disposition  as  well  as  the 
relationship  between  tissue  dose  and 
tissue  response.  These  so-called 
physiologically-based  models,  also 
allow  for  cross-species  extrapolation 
which  is  often  necessary  in  the  risk- 
assessment  process.  The  use  of 
physiologicaUy-based  modeling  as  an 
experimental  tool  for  addressing 
specific  issues  related  to 
biotransformation  and  pharmacokinetics 
of  a  test  substance  is  encouraged. 


78818  Federal  Register / Vol.  65,  No.  242 /Friday,  December  15,  2000/Rules  and  Regulations 


Federal  Register/Vol.  65,  No.  242 /Friday,  December  15,  2000/Rules  and  Regulations  78819 


Information  as  derived  from 
physiologically-based  modeling 
experiments  may  aid  in  the  comparison 
of  biotransformation  and 
pharmacokinetics  of  a  test  substance 
between  animal  species  and  humans, 
and  in  the  assessment  of  risk  under 
specific  exposure  conditions.  At  the 
discretion  of  the  Agency,  or  by  mutual 
agreement,  results  of  physiologically 
based  pharmacokinetic  (PBPK)  studies 
with  parent  compound  may  be 
submitted  in  lieu  of  other  studies,  if  it 
is  determined  that  such  data  would 
provide  adequate  information  to  satisfy 
this  guideline. 

(h)  Reporting  of  study  results.  In 
addition  to  the  reporting  requirements 
specified  under  EPA  Good  Laboratory 
Practice  Standards  at  40  CFR  part  792, 
subpart  J,  the  completed  study  (Tier  1  or 
Tier  2)  should  be  presented  in  the 
following  format: 

(1)  Title/cover  page.  Title  page  and 
additional  requirements  (requirements 
for  data  submission,  good  laboratory 
practice,  statements  of  data 
confidentiality  claims  and  quality 
assurance)  if  relevant  to  the  study 
report,  should  precede  the  content  of 
the  study  formatted  below.  These 
requirements  are  to  be  foimd  in  40  CFR 
parts  790,  792,  and  799. 

(2)  Table  of  contents.  A  concise  listing 
must  precede  the  body  of  the  report, 
containing  all  essential  elements  of  the 
study  and  the  page  and  table  number 
where  the  element  is  located  in  the  final 
report  of  the  study.  Essential  elements 
of  the  table  of  contents  should  include 

a  summary,  an  introduction,  the 
materials  and  methods  section,  results, 
discussion/conclusions ,  references , 
tables,  figiu-es,  appendices,  and  key 
subsections  as  deemed  appropriate.  The 
table  of  contents  should  include  the 
page  number  of  each  of  these  elements. 

(3)  Body  of  the  report.  The  body  of  the 
report  must  include  information 
required  under  this  section,  organized 
into  sections  and  paragraphs  as  follows: 

(i)  Summary.  This  section  of  the  study 
report  must  contain  a  sununary  and 
analysis  of  the  test  results  and  a 
statement  of  the  conclusions  drawn 
from  the  analysis.  This  section  should 
highlight  the  nature  and  magnitude  of 
metabolites,  tissue  residue,  rate  of 
clearance,  bioaccumulation  potential, 
sex  differences,  etc.  The  summary 
should  be  presented  in  sufficient  detail 
to  permit  independent  evaluation  of  the 
findings. 

(ii)  Introduction.  This  section  of  the 
report  should  include  the  objectives  of 
the  study,  guideline  references, 
regulatory  history,  if  any,  and  a 
rationale. 


(iii)  Materials  and  methods.  This 
section  of  the  report  must  include 
detailed  descriptions  of  all  elements 
including: 

(A)  Test  substance.  (1)  This  section 
should  include  identification  of  the  test 
substance — chemical  name,  molecular 
structure,  qualitative  and  quantitative 
determination  of  its  chemical 
composition,  and  type  and  quantities  of 
any  impurities  whenever  possible. 

(2)  This  section  should  also  include 
information  on  physical  properties 
including  physical  state,  color,  gross 
solubility  and/or  partition  coefficient, 
and  stability. 

(3)  The  type  or  description  of  any 
vehicle,  diluents,  suspending  agents, 
and  emulsifiers  or  other  materials  used 
in  administering  the  test  substance 
should  be  stated. 

(4)  If  the  test  substance  is 
radiolabeled,  information  on  the 
following  should  be  included  in  this 
subsection:  The  type  of  radionuclide, 
position  of  label,  specific  activity,  and 
radiopurity. 

(B)  Test  animals.  This  section  should 
include  information  on  the  test  animals, 
including:  Species,  strain,  age  at  study 
initiation,  sex,  body  weight,  health 
status,  and  animal  husbandry. 

(C)  Methods.  This  subsection  should 
include  details  of  the  study  design  and 
methodology  used.  It  should  include  a 
description  of: 

{1)  How  the  dosing  solution  was 
prepared  and  the  type  of  solvent,  if  any, 
used. 

(2)  Number  of  treatment  groups  and 
number  of  animals  per  group. 

(3)  Dosage  levels  and  volume. 

(4)  Route  of  administration. 

(5)  Frequency  of  dosing. 

(6)  Fasting  period  (if  used). 

(7)  Total  radioactivity  per  animal, 
(fi)  Animal  handling. 

(9)  Sample  collection. 

{10)  Sample  handling. 

[11)  Analytical  methods  used  for 
separation. 

[12]  Quantitation  and  identification  of 
metabolites. 

[13)  Other  experimental 
measurements  and  procedures 
employed  (including  validation  of  test 
methods  for  metabolite  analysis). 

(D)  Statistical  analysis.  If  statistical 
analysis  is  used  to  analyze  the  study 
findings,  then  sufficient  information  on 
the  method  of  analysis  and  the 
computer  program  employed  should  be 
included  so  that  an  independent 
reviewer/statistician  can  reevaluate  and 
reconstruct  the  analysis.  Presentation  of 
models  should  include  a  full 
description  of  the  model  to  allow 
independent  reconstruction  and 
validation  of  the  model. 


(iv)  flesu/fs.  All  data  should  be 
sununarized  and  tabulated  with 
appropriate  statistical  evaluation  and 
placed  in  the  text  of  this  section. 
Radioactivity  counting  data  should  be 
summarized  and  presented  as 
appropriate  for  the  study,  typically  as 
disintegrations  per  minute  and 
microgram  or  milligram  equivalents, 
although  other  units  may  be  used. 
Graphic  illustrations  of  the  findings, 
reproduction  of  representative 
chromatographic  and  spectrometric 
data,  and  proposed  metabolic  pathways 
and  molecular  structure  of  metabolites 
should  be  included  in  this  section.  In 
addition  the  following  information  is  to 
be  included  in  this  section  if  applicable: 

(A)  Justification  for  modification  of 
exposure  conditions,  if  applicable. 

(B)  Justification  for  selection  of  dose 
levels  for  pharmacokinetic  and 
metabolism  studies. 

(C)  Description  of  pilot  studies  used 
in  the  experimental  design  of  the 
pharmacokinetic  and  metabolism 
studies,  if  applicable. 

(D)  Quantity  and  percent  recovery  of 
radioactivity  in  urine,  feces,  and  expired 
air,  as  appropriate.  For  dermal  studies, 
include  recovery  data  for  treated  skin, 
skin  washes,  and  residual  radioactivity 
in  the  covering  apparatus  and  metabolic 
unit  as  well  as  results  of  the  dermal 
washing  study. 

(E)  Tissue  distribution  reported  as 
percent  of  administered  dose  and 
microgram  equivalents  per  gram  of 
tissue. 

(F)  Material  balance  developed  from 
each  study  involving  the  assay  of  body 
tissues  and  excreta. 

(G)  Plasma  levels  and 
pharmacokinetic  parameters  after 
administration  by  the  relevant  routes  of 
exposure. 

(H)  Rate  and  extent  of  absorption  of 
the  test  substance  after  administration 
by  the  relevant  routes  of  exposure. 

(1)  Quantities  of  the  test  substance  and 
metabolites  (reported  as  percent  of  the 
administered  dose)  collected  in  excreta. 

(J)  Individual  animal  data. 

(v)  Discussion  and  conclusions.  (A)  In 
this  section  the  author(s)  should: 

(i)  Provide  a  plausible  explanation  of 
the  metabolic  pathway  for  the  test 
chemical. 

(2)  Emphasize  species  and  sex 
differences  whenever  possible. 

(3)  Discuss  the  nature  jmd  magnitude 
of  metabolites,  rates  of  clearance, 
bioacciunulation  potential,  and  level  of 
tissue  residues  as  appropriate. 

(B)  The  author(s)  snould  be  able  to 
derive  a  concise  conclusion  that  can  be 
supported  by  the  findings  of  the  study. 

(vi)  Optional  sections.  The  authors 
may  include  additional  sections  such  as 
appendices,  bibliography,  tables,  etc. 


(i)  Alternate  routes  of  exposure  for 
Tier  1  testing — (1)  Dermal— [i)  Dermal 
treatment.  One  (or  more  if  needed)  dose 
levels  of  the  test  substance  must  be  used 
in  the  dermal  portion  of  the  study.  The 
low  dose  level  should  be  selected  in 
accordance  with  paragraph  (f)(2)  of  this 
section.  The  dermal  doses  must  be 
dissolved,  if  necessary,  in  a  suitable 
vehicle  and  applied  in  a  volume 
adequate  to  deliver  the  doses.  Shortly 
before  testing,  fur  is  to  be  clipped  from 
the  dorsal  area  of  the  trunk  of  the  test 
animals.  Shaving  may  be  employed,  but 
it  should  be  carried  out  approximately 
24  hour  before  the  test.  When  clipping 
or  shaving  the  fur,  care  should  be  taken 
to  avoid  abrading  the  skin,  which  could 
alter  its  permeability.  Approximately 
10%  of  the  body  surface  should  be 
cleared  for  application  of  the  test 
substance.  With  highly  toxic  substances, 
the  surface  area  covered  may  be  less 
than  approximately  10%,  but  as  much 
of  the  area  as  possible  is  to  be  covered 
with  a  thin  and  imiform  film.  The  same 
nominal  treatment  siirface  area  must  be 


used  for  all  dermal  test  groups.  The 
dosed  areas  are  to  be  protected  with  a 
suitable  covering  which  is  secured  in 
place.  The  animals  must  be  boused 
separately. 

(ii)  Dermal  washing  study.  (A)  A 
washing  experiment  must  be  conducted 
to  assess  the  removal  of  the  applied 
dose  of  the  test  substance  by  washing 
the  treated  skin  area  with  a  mild  soap 
and  water.  A  single  dose  must  be 
applied  to  two  animals  in  accordance 
with  paragraph  (0(2)  of  this  section. 
After  application  (2  to  5  minutes)  the 
treated  areas  of  the  animals  must  be 
washed  with  a  mild  soap  and  water.  The 
amounts  of  test  substance  recovered  in 
the  washes  must  be  determined  to 
assess  the  effectiveness  of  removal  by 
washing. 

(B)  Unless  precluded  by 
corrosiveness,  the  test  substance  must 
be  applied  and  kept  on  the  skin  for  a 
minimum  of  6  hours.  At  the  time  of 
removal  of  the  covering,  the  treated  area 
must  be  washed  following  the 
procedure  as  outlined  in  the  dermal 


washing  study.  Both  the  covering  and 
the  washes  must  be  analyzed  for 
residual  test  substance.  At  the 
termination  of  the  studies,  each  animal 
must  be  sacrificed  and  the  treated  skin 
removed.  An  appropriate  section  of 
treated  skin  must  be  analyzed  to 
determine  residual  radioactivity. 

(2)  Inhalation.  A  single  (or  more  if 
needed)  concentration  of  test  substance 
must  be  used  in  this  portion  of  the 
study.  The  concentration  should  be 
selected  in  accordance  with  paragraph 
(f)(2)  of  this  section.  Inhalation 
treatments  are  to  be  conducted  using  a 
"nose-cone"  or  "head-only"  apparatus 
to  prevent  absorption  by  aJtemate  routes 
of  exposure.  If  other  inhalation  exposure 
conditions  are  proposed  for  use  in  a 
chemical-specific  test  rule,  justification 
for  the  modification  must  be 
documented.  A  single  exposure  over  a 
defined  period  must  be  used  for  each 
group — a  typical  exposure  is  4-6  hours. 

IFR  Doc.  00-31728  Filed  12-14-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43608;  File  No.  SR-PCX- 
00-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  and 
Amendment  No.  1  Thereto  Relating  to 
the  Archipelago  Exchange 

November  21,  2000. 

Pursuant  to  Section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  July  31, 
2000,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange"),  through  its  subsidiary 
PCX  Equities,  Inc.  ("PCXE"  or 
"Corporation")  pursuant  to  delegated 
authority,  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change  as 
described  in  Items  I,  II  and  ni  below, 
which  Items  have  been  prepared  by  the 
PCXE.  On  November  9,  2000,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposal.3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly-owned 
subsidiary  PCXE,  proposes  to  create  a 
new  electronic  trading  facility  of  the 
PCXE,  called  the  Archipelago  Exchange 
("Area").  The  text  of  the  proposed  rule 
change  has  been  posted  to  the 
Commission's  web  site,  www.sec.gov, 
and  is  attached  here  (in  blacklined 
version)  as  Appendix  A. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCXE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCXE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 

M7CFR  240.19b-4. 

'This  notice  represents  Amendment  No.  1  and 
replaces  the  proposed  rule  change,  as  originally 
filed,  in  its  entirety.  See  letter  from  Cherie 
Macauley,  Counsel  for  the  Exchange,  Wilmer, 
Cutler.  &  Pickering,  to  John  Polise,  Senior  Special 
Counsel,  Division  of  Market  Regulation,  dated 
November  9,  2000  CAmendment  No.  1"1. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PCXE  proposes  to  establish  rules 
for  Area,  a  new  exchange  facility,  as  that 
term  is  defined  in  Section  3(a)(2)  of  the 
Act.^  Area,  which  is  to  be  operated  by 
Archipelago  Exchange,  L.L.C.,  would  be 
an  electronic  securities  communications 
and  trading  facility  intended  for  the  use 
of  Equity  Trading  Permit  ("ETP") 
Holders  and  their  customers.^  Area 
would  provide  automatic  order 
execution  capabilities  in  the  equity 
securities  listed  or  traded  on  the  PCXE. 
It  is  the  PCXE's  intent  to  operate  the 
Area  facility  in  the  place  of  the  PCXE's 
traditional  floor  trading  environment 
and  thus  PCXE  also  proposes  to 
eliminate  the  existing  PCXE  Rules 
related  to  floor  trading. 

1.  Relationship  of  Archipelago 
Exchange,  L.L.C.,  to  PCX  Equities,  Inc. 

The  PCX  and  PCXE  have  entered  into 
various  agreements  with  Archipelago 
Holdings,  L.L.C.,  under  which 
Archipelago  Exchange,  L.L.C.,  a 
subsidiary  of  Archipelago  Holdings, 
L.L.C.,  would  operate  Area  as  a  facility 
of  the  PCXE.  Pursuant  to  these 
agreements,  PCX  and  PCXE  would 
maintain  responsibility  for  all  regiUatory 
functions  related  to  the  facility  and 
Archipelago  Exchange,  L.L.C.,  would  be 
responsible  for  the  business  of  the 
facility  to  the  extent  those  activities  are 
not  inconsistent  with  the  regulatory  and 
oversight  functions  of  PCX  and  PCXE. 

The  relationship  between  the  PCX, 
PCXE,  and  the  Archipelago  entities  is 
explained  further  in  proposed  PCXE 
Rule  14.3.8  Under  proposed  PCXE  Rule 
14.3(a),  the  books,  records,  premises, 
officers,  directors,  agents  and  employees 
of  Archipelago  Exchange,  L.L.C.,  would 
be  deemed  to  be  the  books,  records, 
premises,  officers,  directors,  agents  and 


<  Under  the  Act  the  "term  "facility"  when  used 
with  respect  to  an  exchange  includes  its  premises, 
tangible  or  intangible  property  whether  on  the 
premises  or  not,  any  right  to  the  use  of  such 
premises  or  property  or  any  service  thereof  for  the 
purpose  of  effecting  or  reporting  a  transaction  on  an 
exchange  (including,  among  other  things,  any 
system  of  communication  to  or  from  the  exchange, 
by  ticker  or  otherwise,  maintained  by  or  with  the 
consent  of  the  exchange),  and  any  right  of  the 
exchange  to  the  use  of  any  property  or  service."  See 
15  U.S.C.  78c{a)(2). 

5  See  proposed  PCXE  Rule  1.1(e)  (defmition  of 
"Archipelago  Exchange"). 

«In  addition  to  proposed  PCXE  Rule  14.3,  the 
PCXE  proposes  to  clarify  the  Delegation  Plan  by 
adding  the  following  language  to  proposed  PCXE 
Rule  14.1(b):  "and  all  officers,  directors,  employees, 
and  agents  of  PCX  Equities  are  officers,  directors, 
employees,  and  agents  of  the  PCX  for  purposes  of 
the  Act.  The  books  and  records  of  PCX  Equities 
would  be  subject  at  all  times  to  inspection  and 
copying  by  the  PCX." 


employees  of  PCX  and  PCXE  for 
purposes  of,  and  subject  to,  oversight 
pursuant  to  the  Act.  The  books  and 
records  of  Archipelago  Exchange,  L.L.C., 
would  be  subject  at  all  times  to 
inspection  and  copying  by  the  PCX, 
PCX  Equities,  and  the  SEC.  In  addition, 
proposed  PCXE  Rule  14.3(b)  states  that 
"[a]ll  officers  and  directors  of 
Archipelago  Holdings,  L.L.C.,  shall  be 
deemed  to  be  officers  and  directors  of 
PCX  and  PCXE  for  purposes  of  and 
subject  to  oversight  pursuant  to  the 
Securities  Exchange  Act."  As  set  forth 
in  proposed  PCXE  Rule  14.3(c), 
however,  paragraphs  (a)  and  (b)  of 
proposed  PCXE  Rule  14.3  would  not  be 
deemed  to  create  any  rights  or  benefits 
for  any  person  or  entity  other  than  the 
SEC. 

2.  Archipelago  Exchange 

The  PCXE  describes  Area,  the 
proposed  electronic  trading  venue,  as  a 
limit  order  book,  characterized  by  price- 
time  priority  that  would  provide 
execution  enhancements  such  as 
additional  order  types.  Under  the 
proposal,  market  makers  would 
participate  electronically  in  Area  to 
enhance  liquidity  in  the  book  and  could 
interact  with  order  flow  subject  to 
automatic  price  improvement 
requirements.  In  addition,  orders  could 
be  crossed  on  Area  subject  to  price 
improvement  where  the  price  and  time 
priority  of  the  limit  order  book  is 
protected. 

Area  is  described  in  more  detail  in  the 
following  subsections.  Specifically, 
subsection  (a)  describes  who  may  access 
Area.  Subsection  (b)  discusses  the 
registration  requirements  as  well  as  the 
trading  obligations  of  market  makers 
and  Odd  Lot  Dealers.  Subsection  (c) 
describes  trading  on  Area  in  detail, 
including  a  description  of  how  orders 
are  executed  during  Area's  three  trading 
sessions.  Finally,  subsections  (d) 
through  (g)  discusses  the  proposed  rules 
regarding  trade  execution  and  reporting, 
clearance  and  settiement.  Area's 
interaction  with  OptiMark,  and  the 
limitation  of  liability  with  regard  to 
Area,  respectively. 

a.  Access  to  the  Archipelago 
Exchange.  The  PCXE  would  authorize 
any  ETP  Holder  or  Sponsored 
Participant  (collectively,  "Users'")^  who 
meet  certain  enumerated  requirements 
to  obtain  access  to  Area.  A  "Sponsored 
Participant"  is  a  person,  such  as  an 
institutional  investor,  who  has  entered 
into  a  sponsorship  arrangement  with  an 


'  See  proposed  PCXE  Rule  1.1  (oo)  (definition  of 
"User"). 
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ETP  Holder.  8  The  requirements  for 
access  are  as  follows:  First,  all  Users — 
both  ETP  Holders  and  Sponsored 
Participants — would  have  to  enter  into  a 
User  Agreement^  with  Archipelago 
Exchange,  L.L.C.,  the  operator  of  the 
Area  facility.'"  Second,  Sponsored 
Participants  would  have  to  enter  into  a 
sponsorship  arrangement  with  a 
"Sponsoring  ETP  Holder,"  which  is 
defined  as  an  ETP  Holder  that  has  been 
designated  by  a  Sponsored  Participant 
to  execute,  clear  and  settle  transactions 
on  Area."  The  sponsorship 
arrangement  consists  of  three  separate 
components.  First,  the  Sponsored 
Participant  would  have  to  enter  into  and 
maintain  a  customer  agreement  with  its 
Sponsoring  ETP  Holder,  establishing  a 
proper  relationship  and  account  through 
which  the  Participant  may  trade  on 
Area. '2 

Second,  the  Sponsored  Participant 
and  its  Sponsoring  ETP  Holder  would 
have  to  enter  into  a  wrritten  agreement 
which  incorporates  the  Sponsorship 
Provisions, '  3  which  include  the 
follov«ng: 

(1)  The  Sponsoring  ETP  Holder 
acknowledges  and  agrees  that:  (i)  All  orders 
entered  by  its  Sponsored  Participant  and  any 
person  acting  on  behalf  of  or  in  the  name  of 
such  Sponsored  Participant  and  any 
executions  occurring  as  a  result  of  such 
orders  are  binding  in  all  respects  on  the 
Sponsoring  ETP  Holder  and  (ii)  the 
Sponsoring  ETP  Holder  is  responsible  for  any 
and  all  actions  taken  by  such  Sponsored 
Participant  and  any  person  acting  on  behalf 
of  or  in  the  name  of  such  Sponsored 
Participant. 

(2)  The  Sponsored  Participant  agrees  that 
it  will  comply  with  the  PCXE  Certificate  of 
Incorporation,  Bylaws,  Rules  and  procediu^s 
with  regard  to  its  activity  on  Area,  as  if  the 
Sponsored  Participant  were  an  ETP  Holder. 

(3)  The  Sponsored  Participant  agrees  that 
it  will  maintain,  keep  current  and  provide  to 
the  Sponsoring  ETP  Holder  a  list  of  its 
Authorized  Traders  who  may  obtain  access  to 
Area  on  behalf  of  the  Sponsored 
Participant(s). 

(4)  The  Sponsored  Participant  agrees  that 
it  will  familiarize  its  Authorized  Traders 
with  all  of  the  Sponsored  Participant's 
obligations  under  its  Area-related  agreements 
and  the  PCXE  Rules  and  will  assure  that  they 


»  See  proposed  PCXE  Rule  l.l(jj)  (definition  of 
"Sponsored  Participant"). 

'See  proposed  PCXE  Rule  l.l(pp)  (definition  of 
"User  Agreement"). 

'0  See  proposed  PCXE  Rule  7.29(a). 

"  See  proposed  PCXE  Rule  l.l(kk)  (definition  of 
"Sponsoring  ETP  Holder").  A  Sponsoring  ETP 
Holder  must  be  either  (i)  a  clearing  firm  with 
membership  in  a  clearing  agency  registered  with  the 
Conunission  that  maintains  facilities  through  which 
transactions  may  be  cleared  or  (ii)  a  correspondent 
firm  with  a  clearing  arrangement  with  any  such 
clearing  firm.  Id. 

"  See  proposed  PCXE  Rule  7.29(b)(1). 

"  See  proposed  PCXE  Rule  l.l(U)  (definition  of 
"Sponsorship  Provisions"). 


receive  appropriate  training  prior  to  any  use 
or  access  to  Area. 

(5)  The  Sponsored  Participant  agrees  that 
it  will  not  permit  anyone  other  than 
Authorized  Traders  to  use  or  obtain  access  to 
Area. 

(6)  The  Sponsored  Participant  agrees  that 

it  will  take  reasonable  security  precautions  to 
prevent  unauthorized  use  or  access  to  Area, 
including  unauthorized  entry  of  information 
into  Area,  or  the  information  and  data  made 
available  therein.  The  Sponsored  Participant 
understands  and  agrees  that  it  is  responsible 
for  any  and  all  orders,  trades  and  other 
messages  and  instructions  entered, 
transmitted  or  received  under  identifiers, 
passwords  and  security  codes  of  Authorized 
Traders,  and  for  the  trading  and  other 
consequences  thereof 

(7)  The  Sponsored  Participant 
acknowledges  its  responsibility  for 
establishing  adequate  procedures  and 
controls  that  permit  it  to  effectively  monitor 
its  employees,  agents  and  customers'  use  of 
and  access  to  Area  for  compliance  with  the 
terms  of  the  Sponsorship  Provisions. 

(8)  The  Sponsored  Participant  agrees  that 
it  will  pay  when  due  all  amounts,  if  any, 
payable  to  the  Sponsoring  ETP  Holder, 
Archipelago  Exchange,  L.L.C.,  PCXE,  or  any 
other  third  parties  that  arise  from  the 
Sponsored  Participant's  access  to  and  use  of 
Area.  Such  amounts  include,  but  are  not 
limited  to,  applicable  exchange  and 
regulatory  fees.'* 

Finally,  the  Sponsoring  ETP  Holder 
would  have  to  provide  PCXE  with  a 
"Notice  of  Consent,'*  which 
acknowledges  the  Sponsoring  ETP 
Holder's  its  responsibility  for  the  orders, 
executions  and  actions  of  its  Sponsored 
Participant.  16 

As  a  further  condition  to  access  to 
Area,  each  ETP  Holder  would  have  to 
maintain  an  up-to-date  list  of  persons 
who  could  obtain  access  to  Area  on 
behalf  of  die  ETP  Holder  or  the  ETP 
Holder's  Sponsored  Participants,  i.e.. 
Authorized  Traders, ''^l  and  provide  the 
list  to  the  PCXE  upon  request.  In 
addition,  each  ETP  Holder  would  have 
to  have  have  reasonable  procedures  to 
ensure  that  all  of  its  Authorized  Traders 
maintain  the  physical  security  of  Area 
and  otherwise  comply  with  the  PCXE 
Rules.  If  the  PCXE  determines  that  an 
Authorized  Trader  has  caused  an  ETP 
Holder  to  violate  the  PCXE  Rules,  the 
PCXE  may  could  direct  the  ETP  Holder 
to  suspend  or  withdraw  the  person's 
status  as  an  Authorized  Trader.** 

b.  Market  Makers.  The  PCXE  intends 
to  replace  its  traditional  floor  specialists 


with  makers  '^  trading  on  Area.  Based 
on  this  change,  the  PCXE  proposes  to 
delete  all  existing  PCXE  Rules  related  to 
specialists  and  substitute  rules  related 
to  market  makers,  as  discussed  in  more 
detail  below. 2°  The  registered  market 
makers  would  be  designated  as  dealer- 
specialists  on  the  PCXE  for  all  piuposes 
under  the  Act.^' 

i.  Registration  of  Market  Makers.  To 
act  as  a  market  maker  on  Area,  an  ETP 
Holder  would  have  to  register  as  a 
market  maker  by  filing  a  written 
application  with  the  PCXE.22  in 
determining  whether  to  approve  a 
market  maker  application,  the  PCXE 
will  would  consider,  among  other 
things,  the  ETP  Holder's  capital 
operations,  personnel,  technical 
resources,  and  disciplinary  history.^a 
The  applicant's  registration  would 
become  effective  upon  receipt  by  the 
ETP  Holder  of  notice  of  the  PCXE's 
approval  of  the  registration.  If  the 
application  is  disapproved,  the 
applicant  would  have  the  opportunity  to 
be  heard  upon  the  specific  groimds  of 
the  denial  under  the  provisions  of  Rule 
10.13.24 

A  market  maker's  registration  could 
be  suspended  or  terminated  by  the 
PCXE  upon  a  determination  of  any 
substantial  or  continued  failure  by  the 
market  maker  to  engage  in  dealings  in 
accordance  with  the  market  maker's 
obligations  under  proposed  PCXE  Rule 
7.23,  as  discussed  below. ^s  In  addition, 
a  registered  market  maker  could 
withdraw  its  registration  by  giving 
written  notice  to  the  PCXE.  The 
withdrawal  would  become  effective  on 
the  tenth  business  day  following  the 
PCXE's  receipt  of  the  notice.  A  market 
maker  who  fails  to  give  a  ten-day  notice 
of  withdrawal  could  be  subject  to  formal 
disciplinary  action  pursuant  to  PCXE 
Rule  10.  After  a  withdrawal,  the  ETP 
Holder  shall  would  not  be  permitted  to 
re-register  as  a  market  maker  for  a 
period  of  six  months.  ^^ 

In  addition  to  registering  as  a  market 
maker  generally,  a  market  maker  also 
would  have  to  register  in  each  security 
in  which  it  wishes  to  make  a  market  on 
Area.  To  become  registered  in  a 
security,  a  market  maker  would  have  to 


•«  See  proposed  PCXE  Rule  7.29(b)(2). 

"See  proposed  PCXE  Rule  1.1  (y)  (definition  of 
"Notice  of  Consent"). 

>B  See  proposed  PCXE  Rule  7.29(b)(3). 

"See  proposed  PCXE  Rule  1.1(g)  (definition  of 
"Authorized  Trader"). 

'«  See  proposed  PCXE  Rule  7.30  ("Authorized 
Traders"). 


'8  See  proposed  PC'E  Rule  1.1  (u)  (definition  of 
"Market  Maker"). 

2°  The  Commission  notes  thai  the  proposal  does 
not  require  that  a  market  be  assigned  to  every  PCXE 
security  traded  tlirough  .^rca,  and  thus  it  is  possible 
that  PCXE  trades  on  Area  could  occur  without  the 
benefit  of  a  market  maker. 

"  See  proposed  PCXE  Rule  7.20(a). 

22  See  proposed  PCXE  Rule  7.20(a)  and&  (b). 

"  See  proposed  PCXE  Rule  7.20(b). 

"  See  proposed  PCXE  Rule  7.20(c). 

"See  proposed  PCXE  Rule  7.20(d). 

26  See  proposed  PCXE  Rule  7.20(e). 
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file  a  security  registration  application 
form  with  the  PCXE.  In  determining 
whether  to  approve  or  disapprove  the 
market  maker's  registration  in  a 
security,  the  PCXE  may  could  consider: 
(1)  The  financial  resources  available  to 
the  market  maker;  (2)  the  market 
maker's  experience,  expertise  and  past 
performances  in  making  markets, 
including  the  market  maker's 
performance  in  other  securities;  (3)  the 
market  maker's  operational  capability; 

(4)  the  maintenance  and  enhancement 
of  competition  among  market  makers  in 
each  security  in  which  it  is  registered; 

(5)  the  existence  of  satisfactory 
arrangements  for  clearing  the  market 
maker's  transactions;  and  (6)  the 
character  of  the  market  for  the  security 
{e.g.,  price,  volatility,  and  relative 
liquidity).  Registration  in  a  security  will 
would  become  effective  on  the  first 
business  day  following  the  PCXE's 
approval  of  the  registration.^^ 

Under  the  proposal,  PCXE  could 
terminate  a  market  maker's  registration 
in  a  seciu'ity  if  the  market  meiker  fails  to 
enter  quotations- in  the  security  within 
five  business  days  after  the  market 
maker's  registration  in  the  security 
becomes  effective.^s  Furthermore,  PCXE 
could  suspend  or  terminate  the  market 
maker's  registration  in  a  security  or 
securities  whenever,  in  the  PCXE's 
judgment,  the  interests  of  a  fair  and 
orderly  market  are  best  served  by  such 
action. 2^ 

In  addition,  a  market  maker  could 
voluntarily  terminate  its  registration  in 
a  security  by  providing  PCXE  with  a 
one-day  written  notice.  A  market  maker 
that  failed  to  give  advanced  written 
notice  of  such  termination  could  be 
subject  to  formal  disciplinary  action 
pursuant  to  PCXE  Rule  lO.s"  Finally,  an 
ETP  Holder  could  seek  review  of  any 
action  taken  by  the  PCXE  piusuant  to 
proposed  PCXE  Rule  7.22  governing  a 
market  maker's  registration  in  a 
security,  including  the  denial  of  the 
application  for,  or  the  termination  or 
suspension  of,  a  market  maker's 
registration  in  a  security  or  securities,  in 
accordance  with  PCXE  Rule  10.3' 

ii.  Market  Maker  Authorized  Traders. 
Each  market  maker  would  have  to  apply 
in  writing  to  the  PCXE  to  register  a 
"Market  Maker  Authorized  Trader"  or 
"MMAT,"  32  which  is  an  Authorized 
Trader  that  performs  market  making 
activities  on  behalf  of  his  or  her  market 


maker.  An  MMAT  would  have  to  be  an 
officer,  partner,  employee  or  another 
associated  person  of  a  market  maker, 
who  is  properly  qualified  to  perform 
market  making  activities  and  has  been 
trained  and  certified  in  the  use  of 
Arca.33  Once  registered,  an  MMAT 
could  only  submit  orders  for  the 
account  of  its  own  market  maker.  ^^  The 
PCXE  may  suspend  or  withdraw  an 
MMAT's  registration  if  the  PCXE 
determines  that:  (1)  The  person  has 
caused  the  market  maker  to  fail  to 
comply  with  the  seciu"ities  laws,  rules 
and  regulations  or  the  Bylaws,  Rules  or 
procedures  of  the  PCXE;  (2)  the  person 
is  not  properly  performing  the 
responsibilities  of  an  MMAT;  (3)  the 
person  has  failed  to  pass  the  Series  7  or 
to  acquire  the  requisite  certification 
and/or  training,  as  necessary;  or  (4) 
PCXE  believes  it  is  in  the  interest  of 
maintaining  fair  and  orderly  markets.  If 
the  PCXE  suspended  the  registration  of 
a  person  as  an  MMAT,  the  market  maker 
could  not  allow  the  person  to  submit 
orders  to  Area.  In  addition,  PCXE  would 
withdraw  the  registration  of  an  MMAT 
upon  the  written  request  of  the  MMAT's 
market  maker,  ^s 

iii.  Obligations  of  Market  Makers. 
Market  makers  electronically  engage  in 
a  course  of  dealings  for  their  owa        ^ 
account  to  enhance  liquidity  available 
to  Area  and  to  assist  in  the  maintenance, 
insofar  as  reasonably  practicable,  of  fair 
and  orderly  markets.  In  addition,  market 
makers  may  interact  with  directed  order 
flow,  subject  to  price  improvement 
requirements  and  certain  obligations 
and  duties. 

Specifically,  market  makers  would 
have  to  satisfy  the  following 
responsibilities  and  duties  during  Core 
Trading  Hovu-s:  '6  (i)  maintain 
continuous,  two-sided  Q  Orders,  which 
are  limit  orders  submitted  to  Area  by  a 
market  maker,  in  those  securities  in 
which  the  market  maker  is  registered  to 


2' See  proposed  PC3CE  Rule  7.22(a). 

2»See  proposed  PCXE  Rule  7.22(b). 

™See  proposed  PCXE  Rule  7.22(d). 

^See  proposed  PCXE  Rule  7.22(c). 

3'  See  proposed  PCXE  Rule  7.22(e).  See  also 
proposed  PCXE  Rule  10.13(a)(5). 

32  See  proposed  PCXE  Rule  l.l(v)  (definition  of 
"MMAT"). 


"  See  proposed  PCXE  Rule  7.21(b).  Proposed 
Rule  PCXE  7.21(b)(2)  states  that,  "(tlo  be  eligible  for 
registration  as  a  MMAT.  a  person  must  successfully 
complete  the  General  Securities  Representative 
Examination  (Series  7)  and  complete  a  training  and 
certification  program  sponsored  by  the  Corporation: 
provided,  however,  the  requirement  to  complete  the 
Series  7  Examination  may  be  waived  by  the 
Corporation  if  the  applicanl  MMAT  has  served  as 
a  dealer-specialist  or  market  maker  on  a  registered 
national  securities  exchange  or  association  for  at 
least  two  consecutive  years  within  three  years  of  the 
date  of  application."  See  also  proposed  PCXE  Rule 
7.21(b)(5)  and  proposed  PCXE  Rule  2.4(b)(10)(A). 

"  See  proposed  PCXE  Rule  7.21(a). 

"  See  proposed  PCXE  Rule  7.21(c). 

'•  See  proposed  PCXE  Rule  l.l(j)  ("Core  Trading 
Hours"  mean  the  hours  of  6:30  a.m.  through  1:00 
p.m.  (Pacific  Time)  or  such  other  hours  as  may  be 
determined  by  the  PCXE  from  time  to  time). 


trade;  ^7;  (2)  maintain  adequate 
minimum  capital  in  accordance  with 
PCXE  Rule  4.1;  (3)  remain  in  Good 
Standing  38  with  the  PCXE;  (4)  inform 
PCXE  of  any  material  change  in 
financial  or  operational  condition  or  in 
personnel;  (5)  clear  and  settle 
transactions  through  the  facilities  of  a 
registered  clearing  agency;  and  (6)  enter 
and  maintain  a  Cleanup  Order  in  each 
security  in  which  the  market  maker  is 
registered  as  such  for  each  Market  Order 
Auction.  39  If  the  PCXE  found  any 
substantial  or  continued  failiue  by  a 
market  maker  to  meet  the  above 
responsibilities  and  duties,  the  PCXE 
could  subject  the  market  maker  to 
disciplinary  action  or  suspension  or 
revoke  the  market  maker's  registration 
in  one  or  more  seciu"ities.  In  accordance 
with  PCXE  Rule  10.  an  ETP  Holder 
could  seek  review  of  actions  taken  by 
the  PCXE  piu'suant  to  this  Rule  7.23.40 

The  market  maker  could  apply  to  the 
PCXE  to  withdraw  temporarily  from  its 
market  maker  status.  This  request  would 
have  to  be  based  on  a  demonstrated 
legal  or  regulatory  requirement  that 
necessitates  its  temporary  withdrawal. 
The  PCXE  would  act  promptly  on  the 
request  and,  if  the  request  is  granted,  the 
PCXE  could  temporarily  reassign  the 
securities  to  another  market  maker.'*' 

iv.  Odd  Lot  Dealers.  In  addition  to  the 
market  maker  obligations  discussed 
above,  a  market  maker  would  have  to 
become  an  Odd  Lot  Dealer  "2  for  each 
security  in  which  it  is  registered  as  a 
market  maker.''3  Fiulhermore,  a  market 
maker  could  apply  to  register  as  an  Odd 
Lot  Dealer  in  any  other  security. 

Any  market  maker  could  become 
registered  as  an  Odd  Lot  Dealer  in  any 
seciuity  by  filing  an  odd  lot  registration 
form  with  the  PCXE.  Registration  as  an 
Odd  Lot  Dealer  becomes  effective  on  the 
first  business  day  following  the  PCXE's 
approval  of  the  registration.  In 
considering  the  approval  of  the 
registration  of  the  market  maker  as  an 
ddd  Lot  Dealer  in  a  security,  the  PCXE 
would  consider  such  factors  as  financial 
resources,  capital  operations,  personnel, 
technical  resoiuces  and  disciplinary 
history.  If  the  PCXE  denies  an 
application  to  become  an  Odd  Lot 
Dealer  in  a  securitv  or  securities,  the 


"  See  proposed  PCXE  Rule  7.31(k)  (definition  of 
"Q  Order").  A  Q  Order  may  not  be  a  Working 
Order. 

"See proposed  PCXE  Rule  l.l(p)  (definition  of 
"Good  Standing"). 

19  See  proposed  PCXE  Rule  7.23(a)  and  &  (b). 

*°  See  proposed  PCXE  Rule  7.23(c).  See  also 
proposed  PCXE  Rule  ia.l3(a)(6). 

♦■  See  proposed  PCXE  Rule  7.23(d). 

"  See  proposed  PCXE  Rule  l.l(aa)  (definition  of 
"Odd  Lot  Dealer"). 

"  See  proposed  PCXE  Rule  7.25(b). 
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applicant  could  seek  review  of  the 
decision  in  accordance  with  PCXE  Rule 
10.13.*" 

Once  registered,  an  Odd  Lot  Dealer  is 
obligated  to:  (1)  Maintain  an  Odd  Lot 
Tracking  Order,  as  described  in 
proposed  PCXE  Rule  7.31(g),  during 
each  day  in  which  the  PCXE  is  open  for 
business  for  each  security  in  which  the 
Odd  Lot  Dealer  is  registered  as  such;  "^ 
and  (2)  register  and  maintain 
registration  as  an  Odd  Lot  Dealer  in  a 
minimum  of  100  securities  if  the  Odd 
Lot  Dealer  registers  as  such  in  any 
seoirity  for  which  it  is  not  registered  as 
a  market  maker.*^ 

Under  proposed  PCXE  Rule  7.25(d)  an 
Odd  Lot  Dealer's  registration  in  a 
seciuity  or  securities  could  be 
suspended  or  terminated  if:  (1)  The 
PCXE  determines  that  the  Odd  Lot 
Dealer  has  substantially  or  continually 
failed  to  engage  in  dealings  as  required 
of  an  Odd  Lot  Dealer;  or  (2)  if,  in  the 
PCXE's  judgment,  the  interests  of  a  fair 
and  orderly  market  are  best  served  by 
such  action.  An  ETP  Holder  could  seek 
review  of  any  such  termination  or 
suspension  in  accordance  with 
proposed  PCXE  Rule  10.*^ 

Finally,  an  Odd  Lot  Dealer  could 
voluntarily  terminate  its  registration  as 
such  in  a  security  or  securities  by 
providing  the  PCXE  with  a  one-day 
written  notice  of  such  termination.  An 
Odd  Lot  Dealer  that  fails  to  give  advance 
notice  of  termination  to  the  PCXE  could 
be  subject  to  formal  disciplinary  action 
pursuant  to  proposed  PCXE  Rule  lO.** 

V.  Limitations  on  Dealings.  Under  the 
proposed  rules,  a  market  maker  could: 
(1)  Conduct  an  investment  banking  or 
public  securities  business;  (2)  function 
as  a  General  Authorized  Trader 
("GAT"),  i.e.,  an  Authorized  Trader  who 
performs  only  non-market  making 
activities  on  behalf  of  an  ETP  Holder;  "^ 
or  (3)  make  markets  in  the  options 
overlying  the  security  in  which  it  makes 
markets;  (collectively,  "Other  Business 
Activities")  or  it  coiUd  be  affiliated  with 
a  broker-dealer  that  engages  in  Other 
Business  Activities  only  if  there  is  an 
Information  Barrier  (also  commonly 
referred  to  as  a  Chinese  Wall)  between 
the  market  making  activities  and  the 
Other  Business  Activities.  ^° 

An  Information  Barrier  is  an 
organizational  structure  in  which  the 


**See  proposed  PCXE  Rule  7.25(a). 

«»  For  a  discussion  of  Odd  Lot  Tracking  Orders 
and  the  execution  thereof,  see  Section  (2)(c)(iv). 

«»  See  proposed  PCXE  Rule  7.25(c). 

«'  See  proposed  PCXE  Rule  7.25(d). 

♦"  See  proposed  PCXE  Rule  7.25(e).  See  also 
proposed  PCXE  Rule  10.13(a)(7). 

«»See  proposed  PCXE  Rule  1.1  (o)  (definition  of 
"General  Authorized  Trader"). 

»o  See  proposed  PCXE  Rule  7.26(a). 


market  making  functions  are  conducted 
in  a  physical  location  separate  from  the 
locations  in  which  the  Other  Business 
Activities  are  conducted  in  a  manner 
that  impedes  the  free  flow  of 
communications  between  MMATs  and 
persons  conducting  the  Other  Business 
Activities.  However,  upon  request  and 
not  on  his  or  her  own  initiative,  an 
MMAT  performing  the  function  of  a 
market  maker  could  furnish  to  persons 
at  the  same  firm  or  an  affiliated  firm 
("affiliated  persons")  the  same  sort  of 
market  information  that  the  MMAT 
would  make  available  to  any  other 
person  in  the  normal  course  of  its 
market  making  activity.  The  MMAT 
would  have  to  provide  such  information 
to  affiliated  persons  in  the  same  manner 
that  he  or  she  would  make  such 
information  available  to  a  non-affiliated 
person.  5' 

Procedures  would  have  to  be 
implemented  to  prevent  the  use  of 
material  non-public  corporate  or  market 
information  in  the  possession  of  persons 
on  one  side  of  the  barrier  from 
influencing  the  conduct  of  persons  on 
the  other  side  of  the  barrier.  The 
procedures,  at  a  minimum,  would  have 
to  provide  that  (1)  The  MMAT 
performing  the  function  of  a  market 
maker  does  not  take  advantage  of 
knowledge  of  pending  transactions, 
order  flow  information,  corporate 
information,  or  recommendations 
arising  from  (Dther  Business  Activities; 
and  (2)  all  information  pertaining  to  the 
market  maker's  positions  and  trading 
activities  is  kept  confidential  and  not 
made  available  to  persons  on  the  other 
side  of  the  Information  Barrier.*^ 

Although  persons  on  one  side  of  the 
barrier  could  not  exercise  influence  or 
control  over  persons  on  the  other  side 
of  the  barrier,  the  following  could  occur: 
(1)  The  market  making  function  and  the 
Other  Business  Activities  could  be 
imder  common  management  as  long  as 
any  general  management  oversight  does 
not  conflict  with  or  compromise  the 
market  maker's  responsibilities;  (2)  the 
same  person  or  persons  (the 
"Supervisor")  could  be  responsible  for 
the  supervision  of  the  market  making 
and  the  GAT  functions  of  the  same  firm 
or  affiliated  firms  in  order  to  monitor 
the  overall  risk  exposure  of  the  firm  or 
affiliate  firms.  While  the  Supervisor 
could  establish  general  trading 
parameters  with  respect  to  both  market 
making  and  other  proprietary  trading 
other  than  on  an  order-specific  basis, 
the  Supervisor  could  not  (1)  act  as  either 
an  MMAT  or  GAT;  (2)  provide  to  any 
GAT  any  information  relating  to  market 


making  activity  beyond  the  information 
that  an  MMAT  woidd  normally  provide 
to  any  other  person  in  the  coiirse  of  its 
market  making  activity;  or  (3)  provide 
an  MMAT  with  specific  information 
regarding  the  firm's  pending 
transactions  or  order  flow  arising  out  of 
its  GAT  activities. 53 

An  ETP  Holder  that  intends  to 
implement  an  Information  Barrier 
would  have  to  submit  to  the  PCXE  a 
written  statement  setting  forth  the 
following: 

(1)  The  manner  in  which  it  intends  to 
comply  with  the  requirements  of  an 
Information  Barrier  (as  discussed  above)  and 
the  compliance  and  audit  procedures  it  will 
implement  to  maintain  the  Barrier, 

(2)  The  names  and  titles  of  the  person(s) 
responsible  for  the  maintenance  and 
surveillance  of  the  procedures; 

(3)  A  commitment  to  provide  the  PCXE 
with  such  information  and  reports  as  the 
PCXE  could  request  relating  to  its 
transactions; 

(4)  A  commitment  to  take  appropriate 
remedial  action  against  any  person  violating 
this  Rule  or  the  ETP  Holder's  internal 
compliance  and  audit  procedures  and  that  it 
recognizes  that  the  PCXE  could  take 
appropriate  remedial  action  in  the  event  of 
such  a  violation: 

(5)  Whether  the  ETP  Holder  or  an  afRliato 
intends  to  clear  its  proprietary  trades,  and,  if 
so.  the  procedures  established  to  ensure  that 
information  with  respect  to  such  clearing 
activities  will  not  be  used  to  compromise  the 
Information  Barrier  (which  procedures,  at  a 
minimimi,  would  have  to  be  the  same  as 
those  used  by  the  ETP  Holder  or  the  affiliate 
to  clear  for  unaffiliated  third  parties).  These 
procedures  would  have  to  provide  that  any 
information  pertaining  to  market  maker 
securities  positions  and  trading  activities, 
and  information  derived  from  any  clearing 
and  margin  financing  arrangements,  could  be 
made  available  only  to  those  employees 
specifically  authorized  to  have  access  to  such 
information  or  to  other  employees  in  senior 
management  positions  who  are  involved  in 
exercising  general  managerial  oversight  with 
respect  to  market  making  activity. 
Furthermore,  any  margin  financing 
arrangements  would  have  to  be  sufficiendy 
flexible  so  as  not  to  limit  the  ability  of  any 
market  maker  to  meet  market  making  or  other 
obligations  under  the  PCXE  Rules;  and 

(6)  That  it  recognizes  that  any  trading  by 
a  person  while  in  possession  of  material, 
non-public  information  received  as  a  result  of 
the  breach  of  the  internal  controls  could  be 

a  violation  of  the  Act,  or  the  rules 
thereunder,  or  PCXE  Rules.** 

After  the  submission  of  the  written 
statement  detailing  the  internal  controls 
and  compliance  and  audit  procedures  to 
PCXE,  if  the  PCXE  determines  that  the 
stnictiure  and  procedures  are  acceptable. 
PCXE  will  inform  the  ETP  Holder  in 
writing  of  their  acceptability.  Absent  a 


=»  See  proposed  PCXE  Rule  7.26(b)(1). 
"  See  proposed  PCXE  Rule  7.26(b)(2). 


"See  proposed  PCXE  Rule  7.26(b)(3). 
»«  See  proposed  PCXE  Rule  7.26(c). 
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Bnding  that  an  ETP  Holder's 
Information  Barrier  procedures  are 
acceptable,  a  market  maker  could  not 
conduct  Other  Business  Activities. ^s 

Finally,  an  ETP  Holder  or  an  affiliate 
of  the  ETP  Holder  could  clear  the  ETP 
Holder's  market  maker  transactions  if  it 
establishes  procedures  to  ensure  that 
information  with  respect  to  clearing 
activities  would  not  be  used  to 
compromise  the  hiformation  Barrier.  In 
this  regard,  the  procedures  would  have 
to  provide  that  any  information 
pertaining  to  market  maker  securities 
positions  and  trading  activities,  and 
information  derived  from  any  clearing 
and  margin  iinancing  arrangements, 
could  be  made  available  only  to  those 
employees  (other  than  employees 
actually  performing  clearing  and  margin 
functions)  specifically  authorized  to 
have  access  to  such  information  or  to 
other  employees  in  senior  management 
positions  who  are  involved  in  exercising 
general  managerial  oversight  with 
respect  to  the  market  making  activity. 
Furthermore,  any  margin  fmancing 
arrangements  would  have  to  be 
sufficiently  flexible  so  as  not  to  limit  the 
ability  of  any  market  maker  to  meet 
market  making  or  other  obligations 
under  the  PCXE  Rules.s^ 

c.  Trading  on  the  Archipelago 
Exchange,  i.  Order  Entry — Users  would 
enter  into  Area  the  following  standard 
types  of  orders:  Market  orders,  limit 
orders.  Day  Orders,  Good-Til-Canceled 
(GTC)  Orders.  Immediate-or-Cancel 
Orders,  Stop  Orders,  Stop  Limit  Orders, 
Do  Not  Reduce,  Do  Not  Increase,  and 
Timed  Orders.^^ 

In  addition.  Users  could  utiUze 
Working  Orders,  which  are  defined  to 
include  "any  order  with  a  conditional  or 
undisplayed  price  and/or  size 
designated  as  a  'Working  Order,' " 
including  All-or-None,  Discretionary, 
and  Reserve  Orders. s"  An  All-or-None 
Order  is  a  limit  order  which  is  to  be 
executed  in  its  entirety  or  not  at  all.^'' 
A  Discretionary  Order  is  an  order  to  buy 
or  sell  a  stated  amount  of  a  security  at 
a  specified,  undisplayed  price  (the 
"discretionary  price"),  in  addition  to  at 
a  specified,  displayed  price  ("displayed 
price").""  For  example,  a  User  could 
submit  a  Discretionary  Order  to  buy 
5000  shares  of  XYZ  at  20,  with 
discretion  to  20.25.  In  that  case,  the 
User  represents  a  displayed  price  of  20, 
but  the  User  is  willing  to  buy  the  5000 
shares  at  a  price  up  to  the  discretionary 


*'  See  proposed  PCXE  Rule  7.26(d). 

*» See  proposed  PCXE  Rule  7.26(e). 

"  See  generally  proposed  PCXE  Rule  7.31. 

*«  See  proposed  PCXE  Rule  7.31(h). 

»» See  proposed  PCXE  Rule  7.31(h)(1). 

•"See  proposed  PCXE  Rule  7.31(h)(2). 


price  of  20.25.  A  Reserve  Order  is  a 
limit  order  with  a  portion  of  the  size 
displayed  and  with  a  reserve  portion  of 
the  size  ("reserve  size")  that  is  not 
displayed  on  the  Area  book.^^  For 
example,  a  User  could  submit  a  Reserve 
Order  to  buy  5000  shares  of  XYZ  at  20 
with  a  request  that  1000  shares  be 
displayed.  Therefore,  the  1000  shares 
are  displayed  and  4000  shares,  as  the 
reserve  size,  are  not  displayed. 

Area  would  also  accept  NOW 
Orders. 82  ^  NOW  Order  is  a  Limited 
Price  Order ''^  that  is  to  be  executed  in 
whole  or  in  part  on  Area,  and  the 
portion  not  so  executed  would  be  routed 
pursuant  to  Rule  7.37(d)  only  to  one  or 
more  NOW  Recipients  for  immediate 
execution  as  soon  as  the  order  is 
received  by  the  NOW  Recipient.  Any 
portion  not  immediately  executed  by 
the  NOW  Recipient  would  be  cancelled. 
If  a  NOW  Order  is  not  marketable  when 
it  is  submitted  to  the  PCXE,  it  would  be 
cancelled.  NOW  Orders  cannot  be 
Directed  Orders.^  For  the  purposes  of  a 
NOW  Order,  a  NOW  Recipient  means 
any  exchange,  ECN,  or  other  broker- 
dealer  (1)  with  which  Area  maintains  an 
electronic  linkage,  which  includes  ITS, 
and  (2)  which  provides  instantaneous 
responses  to  NOW  Orders  routed  from 
Area.  The  PCXE  would  designate  from 
time  to  time  those  exchanges,  ECNs,  or 
other  broker-dealers  that  qualify  as 
NOW  Recipients.  88  An  Auction-Only 
Limit  Order,  which  is  a  limit  order  that 
could  be  executed  only  during  the 
Market  Order  Auction,  would  also  be 
submitted  to  Arca."^  In  addition.  Users 
could  submit  Primary  Only  Orders  ("PO 
Orders")  which  are  market  orders,  for 
exchange-listed  securities  only,  that  are 
to  be  routed  as  a  market-on-open  order 
to  the  primary  market  for  participation 
in  the  primary  market  opening  process. 
A  PO  Order  would  have  to  be  entered 
before  6:28  a.m.  (Pacific  Time)  and  it 
would  not  be  included  in  the  Market 
Order  Auction. 

Furthermore,  as  discussed  in  more 
detail  in  other  sections.  Users  could 
submit  Tracking  Orders,  Odd  Lot 
Tracking  Orders,  Directed  Orders, 
Directed  Fills.  Q  Orders,  Fill-or-Retum 
Orders,  Fill-or-Retum  Plus  Orders.  PNP 


6>  See  proposed  PCXE  Rule  7.31(h)(3). 

«  See  proposed  PCXE  Rule  7.31(v). 

"  See  proposed  PCXE  Rule  1.1  (s)  ("Limited  Price 
Order"  is  defined  as  any  order  with  a  specified 
pnce  or  prices  (e.g..  limit  orders  and  Working 
Orders),  other  than  Stop  Orders). 

**  See  proposed  Rule  7.3  l(i)  (definition  of 
"Directed  Order"). 

6«  See  proposed  PCXE  Rule  1.1  (z)  (definition  of 
"NOW  Recipient"). 

•'  See  proposed  PCXE  Rule  7.31(t).  See  Section 
2(c)(vii)  for  a  discussion  of  the  Auction-Only  Limit 
Orders  role  in  the  Market  Order  Auction. 


Orders,  Cross  Orders  and  Cleanup 
Orders  as  well.^s 

Finally,  as  a  general  matter,  consistent 
with  proposed  PCXE  Rules,  ETP  Holder 
Users  of  Area  could  enter  both 
proprietary  orders  and  agency  orders  for 
the  account  of  a  customer.  Proprietary 
orders  entered  into  Area  are  subject  to 
the  same  display  and  execution 
processes  as  agency  orders.  An  ETP 
Holder  User  that  enters  a  proprietary 
order  into  Area  would  mark  the  order 
with  the  appropriate  designator  to 
identify  the  order  as  proprietary.^^ 

ii.  Order  Ranking  and  Display.  Area 
would  maintain  an  electronic  file  of 
orders,  called  the  Area  Book,  which 
contains  all  the  User's  orders  in  the  four 
components,  called  Processes,  of  the 
Area  Book.'^"  Specifically,  the  Area 
Book  contains  the  Directed  Order, 
Display  Order,  Working  Order,  and 
Tracking  Order  Processes. ^^^  Limited 
Price  Orders  of  Users  submitted  to  Area 
(other  than  such  orders  as  Directed  Fills 
and  Tracking.  Orders)  would  be  ranked 
and  maintained  in  the  Display  Order 
Process  and/or  Working  Order  Process 
of  the  Area  Book  according  to  price-time 
priority,  such  that  vdthin  each  price 
level,  all  orders  would  be  organized  by 
the  time  of  entry,  as  discussed  in  more 
detail  below. 

The  displayed  portion  of  orders  are 
ranked  in  the  Display  Order  Process. 
One  category  of  orders — limit  orders, 
with  no  other  conditions — would  be 
ranked  in  the  Display  Order  Process 
based  on  the  specified  limit  price  and 
the  time  of  original  order  entry.  With 
regard  to  Reserve  Orders,  the  displayed 
portion  of  Reserve  Orders  (not  the 
reserve  size)  would  be  ranked  in  the 
Display  Order  Process  at  the  specified 
limit  price  and  the  time  of  order  entry. 
If  the  displayed  portion  of  the  Reserve 
Order  is  decremented  in  its  entirety,  the 
displayed  portion  of  the  Reserve  Order 
would  be  refreshed  for  the  displayed 
amount  from  the  reserve  portion  and 
would  be  submitted  and  ranked  at  the 
specified  limit  price  and  the  new  time 
that  the  displayed  portion  of  the  order 
was  refreshed.  Finally.  Discretionary 
Orders  would  be  ranked  in  the  Display 
Order  Process  based  on  the  displayed 
price  (not  the  discretionary  price)  and 
the  time  of  order  entry.  If  a 
Discretionary  Order  is  decremented,  it 
remains  ranked  based  on  the  displayed 
price  and  the  time  of  original  order 
entry. 


^  See  generally  proposed  PCXE  Rule  7.31. 

»»See  proposed  PCXE  Rule  7.33. 

™See  proposed  PCXE  Rule  1.1(a)  (definition  of 
"Area  Book"). 

"  See  proposed  PCXE  Rule  1.1(a)  (definition  of 
"Area  Book"). 


Only  All-or-None  Orders  and  the 
undisplayed  portion  of  Reserve  Orders 
and  Discretionary  Orders  are  ranked  in 
the  Working  Order  Process.  The  reserve 
portion  of  Reserve  Orders  would  be 
ranked  in  the  Working  Order  Process 
based  on  the  specified  limit  price  and 
the  time  of  original  order  entry.  After 
the  displayed  portion  of  a  Reserve  Order 
is  refreshed  from  the  reserve  portion, 
the  reserve  portion  remains  ranked 
based  on  the  original  time  of  order 
entry,  while  the  displayed  portion  is 
sent  to  the  Display  Order  Process  with 
a  new  time-stamp.  Discretionary  Orders 
would  be  ranked  in  the  Working  Order 
Process  based  on  the  displayed  price 
and  the  time  of  original  order  entry. 
After  a  Discretionary  Order  is 
decremented,  it  remains  ranked  as 
described  above.  All-or-None  Orders 
would  be  ranked  in  the  Working  Order 
Process  based  on  the  specified  limit 
price  and  the  time  of  order  entry. 

PCXE  offers  the  following  example  to 
clarify  how  orders  are  ranked  in  the 
Display  and  Working  Order  Processes. 
Suppose  that  the  following  orders  are 
submitted  to  Area  by  Users: 

10:00  a.m. — Order  A — Limit  order  to 

buy  1000  XYZ  at  20 
10:01  a.m. — Order  B— Reserve  Order  to 

buy  5000  XYZ  at  20  (show  1000) 
10:02  a.m. — Order  C— Limit  order  to 

buy  500  XYZ  at  20 
10:03  a.m. — Order  D — Discretionary 

Order  to  buy  5000  XYZ  at  20 

(discretion  to  20.25) 
10:04  a.m.— Order  E— All-or-None  to 

buy  1500  XYZ  at  20 
10:05  a.m.— Order  F— Q  Order  to  buy 

1000  XYZ  at  20 
10:06  a.m. — Order  G — Limit  order  to 

buy  700  XYZ  at  20 
10:07  a.m.— Order  H— Q  Order  to  buy 

500  XYZ  at  20 
10:08  a.m. — Order  I — Discretionary 

Order  to  buy  10,000  XYZ  at  20 

(discretion  to  20.25) 
Orders  A-H  would  be  ranked  in  the 
Area  Book  as  follows:  In  the  Display 
Order  Process,  the  orders  would  be 
ranked  in  the  following  order:  (1)  Order 
A;  (2)  Order  Bl  (the  displayed  1000 
shares  of  Order  B);  (3)  Order  C;  (4)  Order 
Dl  (the  displayed  price  of  20  for  Order 
D);  (5)  Order  F;  (6)  Order  G;  (7)  Order 
H;  and  (8)  Order  II  (the  displayed  price 
of  20  for  Order  I).  In  the  Working  Order 
Process,  the  orders  would  be  ranked  in 
the  following  order:  (1)  Order  B2  (4000 
shares  of  the  reserve  portion  of  Order  B); 
(2)  Order  D2  (the  discretionary  price  up 
to  20.25  for  Order  D);  (3)  Order  E;  and 
(4)  Order  12  (the  discretionary  price  up 
to  20.25  for  Order  I). 

iii.  Order  Display  and  Dissemination. 
Area  would  operate  the  Area  Book  on  an 


open  basis.  All  orders  at  all  price  levels 
in  the  Display  Older  Process  of  the  Area 
Book  would  be  displayed  to  all  Users  on 
an  anonymous  basis.  In  addition,  the 
same  information  would  be  made 
available  to  other  interested  parties. ^^ 
Furthermore,  the  best-ranked  displayed 
order(s)  to  buy  and  sell  in  the  Area  Book 
and  the  corresponding  aggregate  size  of 
such  orders  associated  with  such  prices 
would  be  collected  and  made  available 
to  quotation  vendors  for  dissemination 
pursuant  to  the  requirements  of  Rule 
llAcl-1 73  under  the  Act.^" 

iv.  Order  Execution.  Subject  to  the 
restrictions  on  short  sales  under  Rule 
10a- 1  imder  the  Exchange  Act,^^  iji^g. 
priced  orders,  bids  and  offers  would  be 
matched  for  execution  by  following 
Steps  1  through  5,  as  described  below; 
provided,  however,  that  for  an 
execution  to  occur  in  any  Order  Process- 
the  price  would  have  to  be  equal  to  or 
better  than  the  NBBO,'^^  unless  Area  has 
roiited  orders  to  all  away  markets  at  the 
NBBO: 

Step  1 :  Directed  Order  Process.  The 
first  step  of  the  Area  execution 
algorithm  is  the  Directed  Order  Process. 
Through  this  process.  Users  could  direct 
an  order  to  a  market  maker  with  whom 
they  have  a  relationship  and  the  market 
maker  would  execute  the  order.  To 
access  this  process,  the  User  would  have 
to  submit  a  Directed  Order,  which  is  a 
market  or  limit  order  to  buy  or  sell 
which  has  been  directed  to  a  particular 
market  maker  by  the  User.  7'  Any  type 
of  order  other  than  a  Directed  Order 
would  skip  the  Directed  Order  Process 
and  immediately  enter  Step  2,  the 
Display  Order  Process.  The  Directed 
Order  Process  is  available  only  during 
Core  Trading  Hours. ''^ 

In  the  Directed  Order  Process,  the 
User's  Directed  Order  would  be 
executed  against  a  Directed  Fill,  which 
is  Lhe  order  of  the  User's  designated 
market  maker.  Specifically,  any  market 
maker  could  submit  a  standing 
instruction  to  Area  for  the  parameters  of 
a  Directed  Fill,  including,  but  not 
limited  to,  the  size  of  the  order,  the 
Users  that  could  send  such  market 
maker  a  Directed  Order,  the  price 
improvement  algorithm,  and  the  period 
of  time  the  instruction  is  effective.  The 
market  maker's  Directed  Fill  described 
in  the  instruction  would  be  generated 
only  in  response  to  a  Directed  Order 


^2  See  proposed  PCXE  Rule  7.36(b). 

"M7CFR240.11AC1-1. 

'♦  See  proposed  PCXE  Rule  7.36(c). 

"17  CFR  240.108-1. 

"See  proposed  PCXE  Rule  l.l(x)  (the  term 
"NBBO"  refers  to  the  national  best  bid  or  offer). 

"  See  proposed  PCXE  Rule  7.31(i)  (definition  of 
"Directed  Order"). 

=■«  See  proposed  PCXE  Rule  7.37(a). 


directed  to  such  market  maker.  The 
Directed  Fill  is  a  limit  order  vnth  a  size 
that  is  equal  to  or  less  than  the  size  of 
the  Directed  Order  and  a  price  that 
improves  the  BBO^^  by  an  automatically 
preset  amount,  which  would  have  to  be 
equal  to  or  greater  than  the  Minimum 
F*riee  Improvement  Increment. 8° 
pursuant  to  a  price  improvement 
algorithm;  provided,  however,  that  the 
Directed  Fill  would  not  be  generated  if 
the  price  is  not  equal  to  or  better  than 
the  NBBO.  In  other  words,  a  market 
maker  may  not  execute  against  a 
Directed  Order  without  improving  the 
best  price  on  the  Area  Book.  A  market 
maker  may  modify  the  parameters  of  the 
instruction  for  a  Directed  Fill  from  time 
to  time,  as  the  PCXE  permits.*' 

If  a  User  submits  a  marketable  ^^ 
Directed  Order  to  Area  and  the  User's 
designated  market  maker  has  a  standing 
instruction  for  a  Directed  Fill,  the 
Directed  Order  would  be  executed 
against  the  Directed  Fill  of  the 
designated  market  maker.  If  a  User 
submits  a  marketable  Directed  Order 
and  the  User's  designated  market  maker 
has  not  submitted  an  instruction  for  a 
Directed  Fill,  or  if  a  User  submits  any 
order  other  than  a  marketable  Directed 
Order,  the  Directed  Order  would  enter 
the  Display  Order  Process  without 
interacting  with  any  Directed  Fills.83 

Step  2:  Display  Order  Process.  If  an 
incoming  marketable  order  has  not  been 
executed  in  its  entirety  in  the  Directed 
Order  Process,  any  remaining  part  of  the 
order  would  be  routed  to  the  Display 
Order  Process,  Step  2  of  the  execution 
algorithm.**  In  the  Display  Order 
Process.  Area  would  match  an  incoming 
marketable  order  against  orders  in  the 
Display  Order  Process  at  the  display 
price  of  the  resident  order  for  the  total 
size  available  at  that  price  or  for  the  size 
of  the  incoming  order,  whichever  is 
smaller.  For  the  purposes  of  the  Display 
Order  Process,  the  size  of  an  incoming 
Reserve  Order  includes  the  displayed 
and  reserve  size  and  the  size  of  the 
portion  of  the  Reserve  Order  resident  in 
the  Display  Order  Process  is  equal  to  its 
displayed  size.  If  the  incoming 
marketable  order  has  not  been  executed 
in  its  entirety,  the  remaining  part  of  the 


'«  See  proposed  PCXE  Rule  1.1(h)  (the  term 
"BBO"  refers  to  the  best  bid  or  offer  on  Area). 

*"  See  proposed  PCXE  Rule  7.6.  Commentary  .06. 

"'  See  proposed  FOCE  Rule  7.31(j)  (definition  of 
"Directed  Fill"). 

»2  See  proposed  PCXE  Rule  l.l(t)  ("Marketable" 
means,  for  a  Limited  Price  Order,  the  matches  or 
price  crosses  the  NBBO  on  the  other  side  of  the 
market.  Market  orders  are  always  considered 
marketable.). 

«'  See  proposed  PCXE  Rule  7  37(a). 

"  See  proposed  PCXE  Rule  7.37(b). 
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order  would  be  routed  to  the  Working 
Order  Process. ^^ 

An  incoming  order  that  is  not 
marketable  would  skip  the  Display 
Order  Process  and  enter  the  Working 
Order  Process  to  be  executed  against 
any  Discretionary  Orders  at  or  better 
than  the  NBB0.8« 

Step  3:  Working  Order  Process.  An 
incoming  marketable  order  would  be 
matched  for  execution  against  orders  in 
the  Working  Order  Process  in  the 
following  maimer:  An  incoming 
marketable  order  would  be  matched 
against  orders  within  the  Working  Order 
Process  in  the  order  of  their  ranking,  at 
the  price  of  the  displayed  portion  (or  in 
the  case  of  an  All-or-None  Order,  at  the 
limit  price),  for  the  total  amount  of  stock 
available  at  that  price  or  for  the  size  of 
the  incoming  order,  whichever  is 
smaller.  If  the  BBO  is  outside  the  NBBO 
and  any  Discretionary  Orders  within  the 
Working  Order  Process  have  a 
discretionary  price  equal  to  or  better 
than  the  NBBO,  the  incoming  order 
would  execute  against  such 
Discretionary  Orderfs)  at  the  NBBO  up 
to  the  size  of  the  smaller  of  the  two 
orders.  If  an  incoming  marketable  order 
is  a  Discretionary  Order  or  a  Reserve 
Order  and  its  prices  overlap  with  the 
prices  of  a  Discretionary  Order(s)  in  the 
Working  Order  Process,  then  the  orders 
would  be  executed  at  the  display  price 
of  the  order  that  was  entered  first  up  to 
the  size  of  the  smaller  of  the  two  orders. 
For  the  purposes  of  this  subsection,  the 
size  of  the  incoming  Reserve  Order 
includes  the  displayed  and  reserve  size. 
If  the  incoming  marketable  order  has  not 
been  executed  in  its  entirety,  the 
remaining  part  of  the  order  would  be 
routed  to  the  Tracking  Order  Process."^ 

An  incoming  order  that  is  not 
marketable  would  be  matched  for 
execution  against  orders  in  the  Working 
Order  Process  in  the  following  manner: 
The  incoming  order  would  be  matched 
against  any  Discretionary  Orders  in  the 
Working  Order  Process  that  have 
discretionary  prices  that  would  satisfy 
an  otherwise  displayable  incoming 
Limited  Price  Order.  The  execution 
would  occur  at  the  limited  price  of  the 
incoming  order.  If  the  incoming  order  is 
a  Discretionary  Order  and  its  prices 
overlap  with  the  prices  of  a 
Discretionary  Order  in  the  Working 
Order  Process,  then  the  orders  would  be 
executed  at  the  discretionary  price  of 
the  incoming  order  that  would  be  the 
best  price  available  for  the  order  entered 
first.  If  any  change  in  the  NBBO  or  other 
available  away  trading  interest  would 


cause  a  potential  match  between  the 
away  order  and  an  order  in  the  Working 
Order  Process,  a  commitment  to  trade 
would  be  sent  to  that  market  center  or 
market  participant  ^  pursuant  to  Step  5 
below.88 

Step  4:  Tracking  Order  Process. 
During  Core  Trading  Hoius  ordy,  the 
fourth  step  of  the  execution  algorithm  is 
the  Tracking  Order  Process.  If  an  order 
has  not  been  executed  in  its  entirety  in 
the  Directed,  Display,  or  Working  Order 
Processes,  Area  then  woidd  match  and 
execute  any  remaining  part  of  the  order 
in  the  Tracking  Order  Process,  unless 
the  order  or  portion  thereof  was 
received  from  another  market  center  or 
market  participant,  in  which  case  it 
would  be  cancelled  inunediately.^ 

If  the  unfilled  order  or  portion  of  an 
order  that  enters  the  Tracking  Order 
Process  is  a  mixed  lot  or  round  lot 
order.  Area  would  match  the  order 
against  any  Tracking  Orders.^*  Any  User 
coidd  submit  an  instruction  to  Area  for 
the  parameters  of  a  Tracking  Order  at 
any  time  during  the  day,  where  such 
parameters  include:  (1)  the  maximum 
aggregate  size,  which  is  the  aggregate 
size  of  all  partial  orders  generated  in  the 
Tracking  Order  Process  for  a  particular 
seciuity  that  the  User  is  willing  to  trade 
on  that  day:  (2)  the  maximum  tradeable 
size,  which  is  the  maximum  size  of  any 
partial  order  generated  in  response  to  an 
order  entering  the  Tracking  Order 
Process  that  the  User  is  wilUng  to  trade 
on  that  day;  (3)  the  price  in  relation  to 
the  NBBO;  and  (4)  the  relevant  security. 
Once  a  User  has  submitted  an 
instruction  for  the  parameters  of  the 
Tracking  Order,  the  instruction  would 
remain  in  effect  until  closing  or  until 
the  User  has  traded  its  maximum 
aggregate  size  for  that  day,  whichever 
comes  first.^^ 

Users  who  have  submitted  an 
instruction  for  the  parameters  of  a 
Tracking  Order  would  be  assigned 
trades  on  a  price/time  rotating  basis, 
such  that  within  each  price  level,  trades 
would  be  assigned  by  the  time  the 
Users'  instructions  are  received  by  Area. 
Within  each  price  level,  the  first  User  to 
send  an  instruction  for  a  Tracking  Order 
would  be  the  first  User  to  be  assigned 
a  trade  in  the  rotation  process.  For  each 
order  that  enters  the  Tracking  Order 
Process,  the  Tracking  Order  Process 


»*  See  proposed  PCXE  Rule  7.37(b)(1). 
»•  See  proposed  PCXE  Rule  7.37(b)(2). 
»'  See  proposed  PCXE  Rule  7.37(b)(2)(A). 


"  See  proposed  PCXE  Rule  1.1  (w)  ("Market 
Participant"  includes  ECNs,  dealer-specialists 
registered  with  a  national  securities  exchange  and 
market  makers  registered  with  a  national  securities 
association). 

">»See  proposed  PCXE  Rule  7.37(b)(2)(B). 

"o  See  proposed  PCXE  Rule  7.37(c). 

»•  See  proposed  PCXE  Rule  7.37(c)(1). 

«  See  proposed  PCXE  Rule  7.31(f)  (definition  of 
"Tracking  Order"). 


would  rotate  once  through  the  Users  in 
the  rotation  pattern.  In  each  rotation,  the 
User  would  be  responsible  for  one  trade 
up  to  the  User's  maximum  tradeable 
size. 

The  order  described  in  the  User's 
Tracking  Order  instruction  would  be 
generated  only  if  an  unfilled  roimd  or 
mixed  lot  order  enters  the  Tracking 
Order  Process  and  it  is  such  User's  turn 
as  determined  by  the  Tracking  Order 
Process  rotation  pattern. 

Each  partial  order  generated  in  a 
rotation  is  a  limit  order  in  which  (1)  the 
price  is  set  at  or  better  than  the  NBBO 
at  the  time  the  unfilled  order  enters  the 
Tracking  Order  Process,  based  on  the 
User's  parameters;  and  (2)  the  size  is  (i) 
equal  to  the  User's  maximum  tradeable 
size  if  the  unfilled  order  is  equal  to  or 
larger  than  the  maximiun  tradeable  size; 
or  (ii)  equal  to  the  size  of  the  unfilled 
order  if  the  unfilled  order  is  smaller 
than  the  maximum  tradeable  size.  A 
User  could  modify  the  parameters  of  the 
instruction  for  the  Tracking  Order  fi^m 
time  to  time,  as  the  PCXE  permits. 

After  the  order  has  been  matched 
ageiinst  any  Tracking  Orders,  if  the  order 
has  not  been  executed  in  its  entirety  and 
the  remaining  part  of  the  order  is  an  odd 
lot,  the  odd  lot  order  would  be  executed 
in  the  Odd  Lot  Tracking  Order  Process, 
as  described  below.  Otherwise  the  order 
would  be  routed  pursuant  to  the  final 
step  of  the  execution  algorithm. 

Ii  the  unfilled  order  or  portion  of  an 
order  that  enters  the  Tracking  Order 
Process  is  an  odd  lot.  Area  would  match 
the  order  against  any  Odd  Lot  Tracking 
Orders  ^^  ("OLTOs"),  using  the  same 
rotation  process  described  above  with 
regard  to  Tracking  Orders-^"  An  OLTO, 
which  could  only  be  submitted  to  Area 
by  a  registered  Odd  Lot  Dealer,  is  a 
Tracking  Order  in  which:  (1)  the 
maximum  aggregate  size  is  unlimited; 
(2)  the  maodmum  tradeable  size  is  99 
shares;  (3)  the  price  is  set  at  the  NBBO; 
(4)  the  security  is  one  in  which  the  Odd 
Lot  Dealer  is  registered  as  such;  and  (5) 
the  instruction  would  have  to  be  in 
effect  for  the  duration  of  Core  Trading 
Hours.  The  order  described  in  the 
instruction  would  be  generated  only  if 
an  unfilled  odd  lot  market  order  enters 
the  Odd  Lot  Tracking  Order  Process  or 
an  odd  lot  limit  order  causes  a  locked 
market  as  described  in  proposed  PCXE 
Rule  7.56. 

Whenever  in  the  judgment  of  the 
PCXE,  because  of  an  influx  of  orders,  a 
system  malfunction,  or  other  unusual 
conditions  or  circuimstanees,  the 
interests  of  a  fair  and  orderly  market  so 


require,  the  PCXE  could  suspend  the 
Tracking  Order  Process.  If  the  PCXE 
suspends  the  Tracking  Order  Process, 
the  Process  would  become  operational 
again  when  the  PCXE  determines  that 
the  conditions  supporting  the 
suspension  no  longer  exist.^^ 

Step  5:  Routing.  The  fifth  step  of  the 
Area  execution  algorithm,  which 
involves  routing  orders  away  to  other 
market  centers  or  market  participants,  is 
available  only  to  those  ETP  Holders  who 
have  entered  into  a  Routing  Agreement. 
A  Routing  Agreement  is  an  agreement 
between  an  ETP  Holder  and  a  broker- 
dealer  affiliate  of  Archipelago  Exchange, 
L.L.C.,  under  which  the  broker-dealer 
affiliate  agrees  to  act  as  agent  for  routing 
orders  of  the  ETP  Holder  and  the  ETP 
Holder's  Sponsored  Participants  to  other 
market  centers  or  broker-dealers  for 
execution,  whenever  routing  is 
required.  ^^ 

For  those  ETP  Holders  that  are  parties 
to  a  Routing  Agreement  and  indicate 
that  they  wish  the  order  to  be  routed 
away,  if  necessary,  if  the  order  has  not 
been  executed  in  its  entirety  pursuant  to 
the  other  Order  Processes,  die  order 
would  be  routed  to  another  market 
center  or  market  participant  as 
follows :^^  Area  would  route  the  order  to 
another  market  center  or  market 
participant  as  a  limit  order  priced  at  the 
quote  published  by  the  market  center  or 
market  participant.  Area  would  attempt 
to  match  the  part  of  the  order  that  has 
not  been  routed  away  against  then 
available  trading  interest  in  the  Area 
Book  for  an  internal  fill  by  following 
Steps  1  through  4  again. 

Orders  routed  to  other  market  centers 
or  market  participants  would  remain 
outside  Area  for  a  prescribed  time 
period  during  which  such  orders  could 
be  executed  (in  whole  or  in  part)  or 
declined.  While  an  order  remains 
outside  Area,  it  would  have  no  time 
standing  relative  to  other  orders 
received  from  Users  at  the  same  price 
which  could  be  executed  against  the 
Area  Book.  Requests  from  Users  to 
cancel  their  orders  while  the  order  is 
routed  away  to  another  market  center  or 
market  participant  and  remains  outside 
Area  would  be  processed,  subject  to 
applicable  trading  rules  of  the  relevant 
market  center  or  market  participant. 

In  the  event  that  a  marketable  order 
routed  from  Area  to  another  market 
center  or  market  participant  is  not 
executed  in  its  entirety  at  the  other 
market  center  or  market  participant's 
quote  [i.e.,  all  attempts  to  fill  the  order 


are  declined  or  timed-out).  Area  would 
attempt  to  match  the  residual  or 
declined  market  order  against  then 
available  trading  interest  in  the  Area 
Book  for  an  internal  fill  by  following 
Steps  1  through  4  above.  Any  remaining 
unmatched  trading  interest  would  be  re- 
routed to  another  market  center  or 
market  participant  at  the  next  available 
displayed  price  level. 

When  routing  an  order  away  to 
another  market  center,  the  PCXE  would 
utilize  such  electronic  intermarket 
linkages  and  order  delivery  facilities  as 
could  be  approved  by  the  Board  of 
Directors  from  time  to  time,  subject  to 
such  applicable  requirements  as  could 
be  agreed  to  with  the  relevant  market 
center. 

Under  the  proposal,  if  an  ETP  Holder 
has  not  entered  into  a  Routing 
Agreement,  the  ETP  Holder  and  its 
Sponsored  Participants  could  submit  to 
Area  only  Fill-or-Retum,  Fill-or-Retum 
Plus,  or  PNP  Orders,  which  are  orders 
that  could  not  be  routed  outside  of 
Area.  98  Specifically,  a  Fill-or-Retum 
Order  is  an  order  to  buy  or  sell  that  is 
to  be  executed  in  whole  or  in  part  on  the 
PCXE,  and  any  portion  not  executed  on 
the  PCXE  is  to  be  cancelled,  without 
routing  the  order  to  another  market 
center  or  market  participant.^^ 
Similarly,  a  Fill-or-Retum  Plus  Order  is 
a  Fill-or-Retum  Order,  except,  in  the 
event  any  portion  of  the  order  is  not 
executed  on  the  PCXE  and  would  have 
to  be  cancelled,  Area,  after  canceling  the 
unexecuted  portion  of  the  order,  would 
send  an  administrative  message  to  an 
ETP  Holder  designated  by  the  order 
entry  ETP  Holder  informing  the 
designated  ETP  Holder  that  a  portion  of 
the  order  was  cancelled.'™  A  Post  No 
Preference  ("PNP")  Order  is  a  limit 
order  to  buy  or  sell  that  is  to  be 
executed  in  whole  or  in  part  on  the 
PCXE,  and  the  portion  not  so  executed 
is  to  be  ranked  in  the  Area  Book, 
without  routing  any  portion  of  the  order 
to  another  market  center.  However,  the 
PCXE  would  cancel  a  PNP  Order  that 
would  lock  or  cross  the  NBBO.'°' 
Therefore,  if  an  order  has  not  been 
executed  in  its  entirety  pursuant  to  the 
other  Order  Processes  and  it  has  been 
designated  as  a  Fill-or-Retum,  Fill-or- 
Retum  Plus  Order,  or  a  PNP  Order,  the 
order  would  be  cancelled  at  the  routing 
step,  without  routing  the  order  away 
from  Area.' °2 


•^  See  proposed  PCXE  Rule  7.31(g)  (definition  of 
"OLTO"). 
"  See  proposed  PCXE  Rule  7.37(c)(2). 


»»  See  proposed  PCXE  Rule  7.31(f)(7). 
""See  proposed'PCXE  Rule  M(gg)  (definition  of 
"Routing  Agreement"). 
"'See  proposed  PCXE  Rule  7.37(d)(2). 


»»  See  proposed  PCXE  Rule  7.32. 

9«See  proposed  PCXE  Rule  7.31(p)  (definition  of 
"Fill-or-Retum"). 

'<»See  proposed  PCXE  Rule  7.31(r)  (definition  of 
"Fill-or-Retum  Plus"). 

>o>  See  proposed  PCXE  7.31(w). 

"»  See  proposed  PCXE  Rule  7.37(d)(1). 


Finally,  if  an  order  has  not  been 
executed  in  its  entirety  after  following 
Steps  1 — 5,  the  order  would  be  ranked 
in  the  Area  Book  pursuant  to  Rule 
7.36.103 

Examples.  The  following  examples 
clarify  the  order  execution  process  for 
the  Area  Book.  Assuming  PCXE  has  the 
orders  in  the  Area  Book  as  specified  in 
the  ranking  example  above  (see  Section 
2(c)(ii)),  suppose  an  incoming  order, 
which  is  not  a  Directed  Order  and 
therefore  bypasses  the  Directed  Order 
Process,  enters  Area: 

Example  1.  Suppose  the  incoming 
order  is  a  market  order  to  sell  1000 
shares  of  XYZ.  The  market  order  would 
execute  against  Order  A,  filling  both 
Order  A  and  the  incoming  order  for 
1000  shares  at  the  price  of  20. 

Example  2.  Suppose  the  incoming 
order  is  a  market  order  to  sell  5000 
shares  of  XYZ. 

(1)  The  incoming  order  would  execute 
against  Order  A,  filling  Order  A  and 
executing  1000  shares  of  the  incoming 
order  at  20. 

(2)  Next,  1000  shares  of  the  incoming 
order  would  execute  against  the  1000 
displayed  shares  of  Order  Bl  at  20, 
without  affecting  the  4000  imdisplayed 
shares  of  Order  B2  in  the  Workinjg  Order 
Process. 

(3)  Third,  the  incoming  order  would 
execute  against  Order  C,  filling  both 
Order  C  and  executing  500  shares  of  the 
incoming  order  at  20. 

(4)  Finally,  the  remaining  2500  shares 
of  the  incoming  order  would  execute 
against  2500  shares  of  Dl  at  20, 
completing  the  incoming  order. 

Example  3.  Suppose  the  incoming 
order  is  a  market  order  to  sell  25,200 
shares  of  XYZ. 

(1)  The  incoming  order  would  execute 
against  Orders  A,  Bl ,  and  C  in  the  same   - 
manner  as  in  Example  3. 

(2)  Then,  the  incoming  order  would 
execute  against  Order  Dl  for  5000 
shares  at  20,  filling  Order  D. 

(3)  Next,  the  incoming  order  would 
execute  against  Order  F  for  1000  shares 
at  20,  thereby  filling  Order  F. 

(4)  The  incoming  order  then  would 
execute  against  Order  G  for  700  shares 
at  20,  thereby  filling  Order  G. 

(5)  Then,  the  incoming  order  would 
execute  against  Order  H  for  5000  shares 
at  20,  thereby  filling  Order  H. 

(6)  Then,  the  incoming  order  would 
execute  against  Order  II  for  10,000 
shares  at  20,  thereby  filling  Order  I. 

(7)  Then,  because  the  incoming  order 
has  exhausted  orders  in  the  Display 
Order  Process  and  has  not  been  filled  in 
its  entirety,  it  enters  the  Working  Order 
Process.  First,  the  incoming  order  is 


'"^  See  proposed  PCXE  Rule  7.37(e). 


78830 


Federal  Register/ Vol.  65,  No.  242 /Friday,  December  15,  2000/Notices 


Federal  Register/Vol.  65,  No.  242/Fridav,  December  15,  2000/Notices 


78831 


executed  agaijist  the  4000  shares  of 
reserve  size  for  Order  B2.  This  fills  the 
balance  of  Order  B. 

(8)  The  incoming  order  does  not 
interact  with  Order  D2  in  the  Working 
Order  Process  because  Order  D  was 
filled  in  the  Display  Order  Process. 

(9)  The  incoming  order  then  executes 
against  the  1500  shares  of  Order  E  at  20, 
thereby  filling  both  Order  E  and  the 
incoming  order. 

Example  4.  Suppose  the  incoming 
order  is  a  market  order  to  sell  25,300 
shares  of  XYZ.  The  order  would  be 
executed  as  described  in  Example  3, 
paragraphs  (l)-(9)-  The  remaining  100 
shares  would  be  routed  to  the  Tracking 
Order  Process,  where  they  would  be 
executed  against  Tracking  Order(s),  if 
any. 

Example  5.  Suppose  the  incoming 
order  is  a  market  order  to  sell  25,250 
shares  of  XYZ.  The  order  would  be 
executed  as  described  in  Example  3, 
paragraphs  (1H9).  The  remaining  50 
shares  would  be  routed  to  the  Tracking 
Order  Process,  where  they  would  be 
executed  against  Odd  Lot  Tracking 
Order(s),  if  any. 

V.  Crosses.  Area  permits  the  execution 
of  a  Cross  Order,  which  is  defined  as  a 
two-sided  order  with  instructions  to 
match  the  identified  buy-side  with  the 
identified  sell-side  at  a  specified  price 
(the  "cross  price"),  subject  to  price 
improvement  requirements  described 
below.'"*  A  Cross  Order  would  be 
executed  as  follows;  provided,  however, 
no  Cross  Orders  would  be  matched  at 
the  cross  price  without  interacting  with 
any  orders  in  the  Area  Book  unless  the 
cross  price  improves  the  BBO  by  the 
Minimimi  Price  Improvement 
Increment.'"'^ 

(1)  If  the  cross  price  is  equal  to  or 
better  than  the  ^fBBO  and  is  between 
the  BBO,  the  orders  could  be  crossed 
without  interacting  with  any  other 
orders. 

(2)  If  the  cross  price  is  equal  to  or 
better  than  the  NBBO  and  is  at  the  BBO, 
the  remainder  of  the  Cross  Order  could 
be  crossed,  after  any  relevant  portion  is 
matched  against  any  displayed  orders 
with  priority  in  the  Area  Book. 

(3)  If  the  cross  price  is  outside  the 
NBBO  and  is  between  the  BBO,  the 
remainder  of  the  Cross  Order  could  be 
crossed,  after  the  relevant  portion  is 
routed  away  to  other  markets  for 
execution. 

(4)  If  the  cross  price  is  outside  the 
NBBO  and  is  at  the  BBO,  the  remainder 


•"■•  See  proposed  PCXE  Rule  7.31(s)  (definition  of 
a  "Cross  Order"). 

>"*  For  a  description  of  the  Minimum  Price 
Improvement  Increment,  see  proposed  PCXE  Rule 
7.6(a),  Commentary  .06. 


of  the  Cross  Order  could  be  crossed, 
after  any  relevant  portion  is  first  routed 
away  to  other  markets  for  execution  and 
then  any  relevant  portion  is  matched 
against  any  displayed  orders  with 
priority  in  the  ..\rca  Book. 

(5)  If  the  cross  price  is  outside  the 
NBBO  and  the  BBO  and  the  NBBO  is 
better  than  the  BBO,  the  relevant 
portion  of  the  order  first  would  be 
routed  away  to  other  markets  for 
execution.  Then,  the  Cross  Order  would 
be  matched  at  the  displayed  price  (if  the 
Cross  Order  is  smaller  than  block 

sJ2e  106)  or  at  the  cross  price  (if  the  Cross 
Order  is  of  block  size)  against  displayed 
orders  with  priority  in  the  Area  Book. 
Then,  the  Cross  Order  would  be 
matched  at  the  price  at  which  the 
Working  Order  is  represented  in  the 
Book  against  all  Working  Orders  with 
priority.  Finally,  any  remainder  of  the 
Cross  Order  would  be  matched  at  the 
cross  price. 

(6)  If  the  cross  price  is  outside  the 
NBBO  and  the  BBO  and  the  NBBO 
equals  the  BBO,  then  the  Cross  Order 
first  would  be  matched  at  the  displayed 
price  (if  the  Cross  Order  is  smaller  than 
block  size)  or  at  the  cross  price  (if  the 
Cross  Order  is  of  block  size)  against 
displayed  orders  with  priority  in  the 
Area  Book.  Then,  the  Cross  Order  would 
be  matched  at  the  price  at  which  the 
Working  Order  is  represented  in  the 
Book  against  all  Working  Orders  with 
priority.  Then,  the  relevant  portion  of 
the  order  would  be  routed  away  to  other 
markets  for  execution.  Finally,  any 
remainder  of  the  Cross  Order  would  be 
matched  at  the  cross  price. 

vi.  Trading  Sessions.  Area  would  have 
three  trading  sessions  each  day  the 
PCXE  is  open  for  business:  the  Opening 
Session,  the  Core  Trading  Session  and 
the  Late  Trading  Session.  The  Opening 
Session  begins  at  5:00  a.m.  (Pacific 
Time)  and  concludes  at  the 
commencement  of  the  Core  Trading 
Session.  The  Opening  Auction  and  the 
Market  Order  Auction  '"^  would  occur 
during  the  Opening  Session.  The  Core 
Trading  Session  begins  for  each  security 
at  6:30  a.m.  (Pacific  Time)  or  at  the 
conclusion  of  the  Market  Order  Auction, 
whichever  comes  later,  and  concludes  at 
1:00  p.m.  (Pacific  Time).  Finally,  the 
Late  Trading  Session  begins  after  the 
conclusion  of  the  Core  Trading  Session 
and  concludes  at  5:00  p.m.  (Pacific 
Time).io8 


"*  For  the  purposes  of  a  Cross  Order,  an  order  of 
block  size  would  have  the  same  meaning  as  set 
forth  in  proposed  PCXE  Rule  7.57  regarding  ITS. 
See  proposed  PCXE  Rule  7.31(s). 

'<"  For  a  discussion  of  the  Opening  Auction  and 
the  Market  Order  Auction,  see  Section  2(c)(vii). 

>™  See  proposed  PCXE  Rule  7.34(a). 


During  the  Core  Trading  Session, 
market  makers  would  be  obligated  to 
enter  Q  Orders  in  securities  in  which 
they  are  registered  by  the  time  Core 
Trading  Hours  begin.  During  the 
Opening  Session  and  the  Late  Trading 
Session,  market  makers  are  not 
obligated  to  enter  Q  Orders  in  securities 
in  which  they  are  registered.  Market 
makers  are  required  to  enter  at  least  one 
Cleanup  Order  for  all  seciorities  in 
which  they  are  registered  for  each 
Market  Order  Auction,  i"^ 

Any  Day  Order  entered  into  Area 
could  remain  in  effect  for  one  or  more 
consecutive  trading  sessions  on  a 
particular  day.  For  each  Day  Order 
entered  into  Area,  the  User  would  have 
to  designate  for  which  trading  session(s) 
the  order  would  remain  in  effect.  Any 
GTC  Order  entered  into  Area  would 
remain  in  effect  only  during  Core 
Trading  Sessions,  unless  the  User 
indicates  that  the  GTC  Order  would 
remain  in  effect  for  the  Opening  and/or 
Late  Trading  Sessions. 'i° 

For  each  trading  session,  some  order 
types  are  eligible  to  be  executed  and 
others  are  not  eligible  to  be  executed. 
Diuing  the  Opening  Session,  orders 
eligible  for  the  Display  Order  Process 
(other  than  Q  Orders)  and  for  the 
Working  Order  Process  that  have  been 
designated  as  available  for  the  Opening 
Session  are  eligible  for  entry  into  and 
execution  on  Area.  Stop  Orders  are  not 
eligible  for  execution  during  the 
Opening  Session.  Users  could  enter 
market  and  Auction  Only  Limit  Orders 
for  inclusion  in  the  Market  Order 
Auction.  Market  orders  and  Auction 
Only  Limit  Orders  are  not  eligible  for 
execution  during  the  Opening  Session, 
except  during  the  Market  Order 
Auction.  Neither  the  Directed  Order 
Process  nor  the  Tracking  Order  Process 
is  available  during  the  Opening  Session. 
For  the  purposes  of  the  Opening 
Session,  market  Directed  Orders  are 
eligible  for  execution  in  the  Market 
Order  Auction.  NOW  Orders  are  eligible 
for  execution  during  the  Opening 
Session;  however,  NOW  Orders  are  not 
eligible  for  the  Opening  Auction  or  the 
Market  Order  Auction.  PNP  Orders  are 
eligible  for  execution  during  the 
Opening  Session."' 

During  the  Core  Trading  Session, 
market  orders.  Stop  Orders,  NOW 
Orders,  PNP  Orders  and  orders  eligible 
for  the  Directed  Order,  Display  Order, 
Working  Order,  and  Tracking  Order 
Processes  are  eligible  for  entry  into  and 
execution  on  Area. ' '  ^ 


'<»  See  proposed  PCXE  Rule  7.34(b). 
•>0See  proposed  PCXE  Rule  7.34(c). 
'"See proposed  PCXE  Rule  7.34(d)(1). 
"2  See  proposed  PCXE  Rule  7.34(d)(2). 


During  the  Late  Trading  Session, 
orders  eligible  for  the  Display  Order 
Process  (other  than  Q  Orders)  and  for 
the  Working  Order  Process,  including 
NOW  Orders  and  PNP  Orders,  that  have 
been  designated  as  available  for  the  Late 
Trading  Session  are  eligible  for  entry 
into  and  execution  on  Area.  Market 
orders  and  Stop  Orders  are  not  eligible 
for  execution  during  the  Late  Trading 
Session.  The  Directed  Order  Process  and 
Tracking  Order  Process  are  not  available 
during  the  Late  Trading  Session.' '^ 

Because  Area  would  operate  the 
Opening  and  Late  Trading  Sessions 
outside  of  traditional  trading  hours,  the 
PCXE  requires  certain  customer 
disclosures."''  In  particular,  no  ETP 
Holder  could  accept  an  order  from  a 
non-ETP  Holder  for  execution  in  the 
Opening  or  Late  Trading  Session 
without  disclosing  to  such  non-ETP 
Holder  that:  ♦ 

(1)  Except  for  market  orders  eligible 
for  execution  during  the  Market  Order 
Auction,  Limited  Price  Orders  are  the 
only  orders  that  are  eligible  for 
execution  during  the  Opening  emd  Late 
Trading  Sessions; 

(2)  An  order  would  have  to  be 
designated  specifically  for  trading  in  the 
Opening  and/or  Late  Trading  Session  to 
be  eligible  for  trading  in  the  Opening 
and/or  Late  Trading  Session;  and 

(3)  Extended  hours  trading  involves 
material  trading  risks,  including  the 
possibility  of  lower  liquidity,  high 
volatility,  changing  prices,  imlinked 
markets,  an  exaggerated  effect  from 
news  announcements,  wider  spreads 
and  any  other  relevant  risk.  The 
disclosures  required  pursuant  to  this 
paragraph  could  take  the  following  form 
or  such  other  form  as  provides 
substantially  similar  information: 

1.  Risk  of  Lower  Liquidity.  Liquidity 
refers  to  the  ability  of  market 
participants  to  buy  and  sell  secvuities. 
Generally,  the  more  orders  that  are 
available  in  a  market,  the  greater  the 
liquidity.  Liquidity  is  important  because 
with  greater  liquidity  it  is  easier  for 
investors  to  buy  or  sell  securities,  and 
as  a  result,  investors  are  more  likely  to 
pay  or  receive  a  competitive  price  for 
securities  purchased  or  sold.  There  may 
be  lower  liquidity  in  extended  hours 
trading  as  compared  to  regular  market 
hours.  As  a  result,  your  order  may  only 
be  partially  executed,  or  not  at  all. 

2.  Risk  of  Higher  Volatility.  Volatility 
refers  to  the  changes  in  price  that 
securities  undergo  when  trading. 
Generally,  the  higher  the  volatility  of  a 
security,  the  greater  its  price  swings. 
There  may  be  greater  volatility  in 


extended  hours  trading  than  in  regiilar 
market  hours.  As  a  result,  your  order 
may  only  be  partially  executed,  or  not 
at  all,  or  you  may  receive  an  inferior 
price  in  extended  hours  trading  than 
you  would  during  regular  markets 
hours. 

3.  Risk  of  Changing  Prices.  The  prices 
of  securities  traded  in  extended  hours 
trading  may  not  reflect  the  prices  either 
at  the  end  of  regular  market  hours,  or 
upon  the  opening  of  the  next  morning. 
As  a  result,  you  may  receive  an  inferior 
price  in  extended  hours  trading  than 
you  would  during  regular  market  hours. 

4.  Risk  of  Unlinked  Markets. 
Depending  on  the  extended  hours 
trading  system  or  the  time  of  day,  the 
prices  displayed  on  a  particular 
extended  hours  system  may  not  reflect 
the  prices  in  other  concurrently 
operating  extended  hours  trading 
systems  dealing  in  the  same  securities. 
Accordingly,  you  may  receive  an 
inferior  price  in  one  extended  hours 
trading  system  than  you  would  in 
another  extended  hours  trading  system. 

5.  Risk  of  News  Announcements. 
Normally,  issuers  make  news 
announcements  that  may  affect  the  price 
of  their  securities  after  regular  market 
hours.  Similarly,  important  financial 
information  is  frequently  announced 
outside  of  regular  market  hours.  In 
extended  hours  trading,  these 
announcements  may  occur  during 
trading,  and  if  combined  with  lower 
liquidity  and  higher  volatility,  may 
cause  an  exaggerated  and  unsustainable 
effect  on  the  price  of  a  security. 

6.  Risk  of  Wider  Spreads.  The  spread 
refers  to  the  difference  in  price  between 
what  you  can  buy  a  security  for  and 
what  you  can  sell  it  for.  Lower  liquidity 
and  higher  volatility  in  extended  hours 
trading  may  result  in  wider  than  normal 
spreads  for  a  particular  security. 

Finally,  trades  on  Area  executed  and 
reported  outside  of  the  Core  Trading 
Session  would  have  to  be  designated  as 
.T  trades.  "5 

vii.  Opening  Session  Auctions. 
Definitions.  Area  would  operate  two 
auctions  during  its  Opening  Session — 
the  Opening  Auction  and  the  Market 
Order  Auction.  In  preparation  for  a 
description  of  these  two  auctions,  PCXE 
would  define  several  new  terms 
applicable  to  the  auctions. 

First,  for  the  purposes  of  the  Opening 
Auction  and  the  Market  Order  Auction, 
PCXE  proposes  to  define  the  term 
"Indicative  Match  Price"  to  mean  "for 
each  security"  (1)  the  price  at  which  the 
maximum  volume  of  orders  are 
executable;  or  (2)  if  there  are  two  or 
more  prices  at  which  the  maximum 


volume  of  orders  are  executable,  the 
price  that  is  closest  to  the  closing  price 
of  the  previous  trading  day's  normal 
market  hours,  as  determined  by  the 
Consolidated  Tape."  "^ 

In  addition,  the  PCXE  defines  the 
term  "Imbalance"  as  the  number  of  buy 
or  sell  shares  orders  that  can  not  be 
matched  with  other  orders  at  the 
Indicative  Match  Price  at  any  given 
time."^ 

Finally,  the  PCXE  introduces  the 
Cleanup  Order  for  the  Market  Order 
Auction. "8  Cleanup  Orders  (1)  could  be 
submitted  only  by  Market  makers;  (2) 
would  have  to  be  submitted  to  Area 
before  6:15  a.m.  (Pacific  Time)  and 
remain  in  effect  until  the  conclusion  of 
the  Market  Order  Auction;  (3)  would 
have  to  be  2500  shares  in  size;  (4)  would 
have  to  be  entered  as  both  buy  or  sell 
orders,  provided,  however,  the  Cleanup 
Order  could  be  executed  only  on  the 
side  of  the  market  opposite  the 
Imbalance;  (5)  would  be  executed  at  the 
Indicative  Match  Price  as  of  the  time  of 
the  Market  Order  Auction;  and  (6) 
would  be  executed  only  if:  (i)  there  was 
an  Imbalance  of  eligible  orders  at  the 
conclusion  of  the  Market  Order  Auction, 
as  provided  in  proposed  PCXE  Rule 
7.35;  and  (ii)  the  Imbalance  is  less  than 
or  equal  to  aggregate  size  of  all  Cleanup 
Orders  in  the  relevant  security.  If  there 
is  an  Imbalance  and  Cleanup  Orders 
would  be  executed,  the  market  orders 
which  make  up  the  Imbalance  would  be 
divided  equally  among,  and  allocated 
to,  all  Market  makers  registered  in  the 
relevant  security  and  executed  against 
such  market  makers'  Cleanup  Orders.  If 
no  Imbalance  exists  at  the  time  of  the 
Market  Order  Auction,  all  Cleanup 
Orders  would  be  cancelled  at  that  time. 

Order  Entry  and  Cancellation  Before 
the  Opening  Auction. ^^^  Users  could 
submit  any  orders  to  Area  beginning  at 
4:30  a.m.  (Pacific  Time).  Any  such 
Limited  Price  Orders  designated  for  the 
Opening  Session  would  be  queued  imtil 
5:00  a.m.  (Pacific  Time)  at  which  time 
they  would  be  eligible  to  be  executed 
pursuant  to  the  Opening  Auction.  Any 
such  market  orders  would  be  queued 
until  the  Market  Order  Auction  at  which 
time  they  would  be  executed  pursuant 
to  the  Market  Order  Auction. 

Only  Limited  Priced  Orders 
designated  for  the  Opening  Session 
would  be  eligible  for  the  Opening 
Auction.  Market  orders  entered  before 
the  Opening  Auction  would  participate 


"3  See  proposed  PCXE  Rule  7.34(d)(3). 
IX  See  proposed  PCXE  Rule  7.34(e). 


*  See  proposed  PCXE  Rule  7.34(f). 


"^  See  proposed  PCXE  Rule  l.l(r)  (definition  of 
"lndicati>'e  Match  Price"). 

"'See  proposed  PCXE  Rule  1.1  (q)  (definition  of 
"Imbalance"). 

"■  See  proposed  PCXE  Rule  7.31(u)  (definition  of 
"Cleanup  Order"). 

"»  See  proposed  PCXE  Rule  7.35(a). 
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in  the  Market  Order  Auction.  Limited 
Price  Orders  not  designated  for  the 
Opening  Session  would  become  eligible 
for  execution  pursuant  to  Rule  7.37  at 
the  commencement  of  the  Core  Trading 
Session. 

Beginning  at  4:30  a.m.  (Pacific  Time), 
and  various  times  thereafter  as 
determined  from  time  to  time  by  the 
PCXE,  the  Indicative  Match  Price  of  the 
Opening  Auction,  and  any  Imbalance 
associated  therewith,  woiild  be 
published  via  electronic  means  as 
determined  from  time  to  time  by  the 
PCXE.  Orders  that  are  eligible  for  the 
Opening  Auction  could  not  be  cancelled 
between  4:58  a.m.  (Pacific  Time)  and 
the  conclusion  of  the  Opening  Auction. 

Opening  Auction.  At  5:00  a.m. 
(Pacific  Time),  Limited  Price  Orders 
designated  for  the  Opening  Session  are 
matched  and  executed  in  the  Opening 
Auction.  The  orders  in  the  Opening 
Auction  would  be  executed  at  the 
Indicative  Match  Price  as  of  the  time  of 
the  Opening  Auction.  Orders  that  are 
eligible  for,  but  not  executed  in,  the 
Opening  Auction  would  become  eligible 
for  the  Opening  Session  immediately 
upon  conclusion  of  the  Opening 
Auction. '20 

For  example,  if  the  last  .T  sale  is  50, 
Area  has  a  limit  order  to  buy  1000 
shares  at  50.5  and  a  limit  order  to  sell 
1000  shares  at  50.2,  the  opening 
execution  would  occur  at  50.2  for  1000 
shares.  As  another  example,  suppose  the 
last  .T  sale  is  at  50  and  Area  has  (1)  a 
limit  order  to  buy  1500  shares  at  50.5; 
(2)  a  limit  order  to  sell  1000  sharesat 
50.25;  and  (3)  a  limit  order  to  sell  300 
at  50.5.  The  opening  execution  would 
occxu-  at  50.5  for  1300  shares.  The 
remaining  200  shares  would  be  bid  at 
50.5  in  the  Opening  Session. 

Market  Order  Auction. '^i  Beginning 
at  5:00  a.m.  (Pacific  Time),  and  various 
times  thereafter  as  determined  from 
time  to  time  by  the  PCXE,  the  Indicative 
Match  Price  of  the  Market  Order 
Auction  and  the  volimie  available  to 
trade  at  such  price,  would  be  published 
via  electronic  means  as  determined  from 
time  to  time  by  the  PCXE.  If  such  a  price 
does  not  exist  [i.e.,  there  is  an  Imbalance 
of  market  orders).  Area  would  indicate 
via  electronic  means  that  an  Indicative 
Match  Price  does  not  exist.  In  addition, 
beginning  at  5:00  a.m.  (Pacific  Time), 
emd  various  times  thereafter  as 
determined  from  time  to  time  by  the 
PCXE,  the  market  order  Imbalance 
associated  with  the  Market  Order 
Auction,  if  any,  would  be  published  via 
electronic  means  as  determined  from 
time  to  time  by  the  PCXE.  If  the 


difference  between  the  Indicative  Match 
Price  and  the  closing  price  of  the 
previous  trading  day's  normal  market 
hours,  as  determined  by  the 
Consolidated  Tape,  is  equal  to  or  greater 
than  a  pre-determined  amount,  as 
determined  from  time  to  time  by  the 
PCXE,  Area  would  assign  a  "SIG" 
designator  to  such  Indicative  Match 
Price  and  publish  such  designator  via 
electronic  means  as  determined  from 
time  to  time  by  the  PCXE. 

For  example,  suppose  Area  has  the 
following  orders:  (1)  market  order  to  buy 
5000  shares;  (2)  Auction-Only  Limit 
Order  to  sell  1000  at  50;  (3)  limit  order 
to  sell  1000  at  50.50;  and  (4)  limit  order 
to  sell  500  at  50.75.  Area  would  publish 
an  Indicative  Match  Price  of  50.75,  a 
volume  of  2500  shares  and  a  buy 
Imbalance  of  2500  shares. 

As  another  example,  suppose  Area 
has  the  following  orders:  (1)  market 
order  to  buy  3000  shares;  (2)  market 
order  to  sell  1000;  (3)  limit  order  to  sell 
1000  at  41.00;  and  (4)  limit  order  to  sell 
1000  at  41.25.  Area  would  publish  an 
Indicative  Match  Price  of  41.25  and  a 
volimie  of  3000  shares  and  would  not 
publish  an  Imbalance. '  22 

Any  Imbalance  in  the  Market  Order 
Auction  could  be  reduced  by  new 
orders,  entered  on  the  side  of  the  market 
opposite  the  Imbalance,  pursuant  to  the 
following  priority:  (1)  Market  orders;  (2) 
Limited  Price  Owlers  eligible  for  the 
Opening  Session;  (3)  Limited  Price 
Orders  entered  before  6:28  a.m.  (Pacific 
Time);  (4)  Auction-Only  Limit  Orders; 
and  (5)  Cleanup  Orders.  Between  6:28 
a.m.  (Pacific  Time)  and  the  conclusion 
of  the  Market  Order  Auction,  Limited 
Price  Orders  eligible  for  the  Opening 
Session  or  the  Core  Trading  Session 
could  be  cancelled,  but  market  orders, 
Auction-Only  Limit  Orders  and  Cleanup 
Orders  could  not  be  cancelled.  In 
addition,  between  6:28  a.m.  (Pacific 
Time)  and  the  conclusion  of  the  Market 
Order  Auction,  market  orders  and 
Auction-Only  Limit  Orders  could  not  be 
entered  on  the  same  side  as  the 
Imbalance.  Market  orders  and  Auction- 
Only  Limit  Orders  may  could  be  entered 
on  the  opposite  side  of  the  Imbalance, 
however,  any  time  before  the  Market 
Order  Auction. '^^ 

Area  would  determine  the  price  of  the 
Market  Order  Auction  as  follows:  If 
there  is  no  Imbalance,  orders  would  be 
executed  in  the  Market  Order  Auction  at 
the  Indicative  Match  Price  as  of  6:30 
a.m.  (Pacific  Time).  If  an  Imbalance 
exists,  or  if  an  equilibrium  exists 
between  buy  market  orders  and  sell 
market  orders,  as  many  buy  market 


orders  and  sell  market  orders  as  possible 
would  be  matched,  on  a  time  priority 
basis,  (1)  at  the  midpoint  of  the  NBBO 
at  6:30  a.m.  (Pacific  Time),  in  the  case 
of  exchange-listed  securities  for  which 
the  PCXE  is  not  the  primary  market;  or 
(2)  at  the  midpoint  of  the  NBBO  at  6:30 
a.m.  (Pacific  Time),  in  the  case  of 
Nasdaq  securities,  provided  that  the 
NBBO  is  not  crossed;  (3)  at  the  midpoint 
of  the  first  uncrossed  NBBO  after  6:30 
a.m.  (Pacific  Time),  in  the  case  of 
Nasdaq  securities  in  which  the  NBBO  is 
crossed  but  the  BBO  is  not  crossed  by 
the  NBBO;  (4)  at  the  bid  (offer)  of  the 
BBO  that  was  crossed  prior  to  6:30  a.m. 
(Pacific  Time),  in  the  case  of  Nasdaq 
securities  in  which  the  BBO  is  crossed 
by  a  market  participant;  or  (5)  at  the 
Indicative  Match  Price  as  of  6:30  a.m. 
(Pacific  Time)  in  the  case  of  those  issues 
for  which  the  PCXE  is  the  primary 
market;  if  an  equilibrium  exists  between 
buy  and  sell  market  orders,  the  match 
price  would  be  the  last  Corporation  sale 
price  in  the  security  regardless"  of  the 
trading  session,  provided  that,  if  the  last 
Corporation  sale  price  is  inferior  to  the 
BBO,  the  match  price  would  be  the 
Corporation  bid  (offer).  Such  executions 
would  be  designated  with  a  modifier  to 
identify  them  as  Market  Order  Auction 
trades.  The  market  orders  that  are 
eligible  for,  but  not  executed  in  the 
Market  Order  Auction,  would  become 
eligible  for  execution  in  the  Core 
Trading  Session  immediately  upon 
conclusion  of  the  Market  Order 
Auction. '24 

The  following  examples  clarify  how 
the  Market  Order  Auction  works: 

Example  1.  Suppose  Area  has  the 
following  orders:  (1)  Market  order  to 
buy  5000;  (2)  Opening  Session  active 
limit  order  to  buy  1000  at  50;  (3) 
Opening  Session  active  limit  order  to 
sell  1000  at  50.5;  (4)  Core  Session  limit 
order  to  sell  500  at  50.25;  (5)  Auction 
Only  Limit  order  to  sell  3000  at  50.5 
and;  (6)  One  Market  maker  Cleanup 
Order  for  2500  shares.  The  Market  Order 
Auction  would  occur  at  50.5  with  the 
market  order  being  executed  against 
orders  in  the  following  manner:  (1)  1000 
executed  against  the  Opening  Session 
Limit  sell  order;  (2)  500  executed 
against  the  Core  Session  limit  order;  (3) 
3000  executed  against  the  Auction  Only 
Limit  Order;  and  (4)  500  executed 
against  the  Cleanup  Order. 

Example  2.  Suppose  Area  has  the 
following  orders:  (1)  Market  order  to 
buy  5000;  (2)  Market  order  to  sell  5000; 
and  (3)  NBBO  at  6:30  is  50  to  50f5.  The 
Market  Order  Auction  would  occur  at 
50.25  with  the  market  buy  order  being 


executed  against  the  market  sell  order  at 
the  mid-point  of  the  spread. 

Example  3.  Suppose  Area  has  the 
following  orders:  (1)  Market  order  to 
buy  5000;  (2)  Market  order  to  sell  5000; 
and  (3)  NBBO  at  6:30:  50.6  bid  quoted 
at  6:29  and  50.5  offer  quoted  at  6:15. 
The  Market  Order  Auction  would  occur 
at  50.55  with  the  market  buy  order  being 
executed  against  the  market  sell  order  at 
the  price  of  the  most  recent  quote. 

Example  4.  Suppose  Area  has  the 
following  orders  for  Nasdaq  securities: 
(1)  Market  order  to  buy  5000;  (2)  Market 
order  to  sell  5000;  (3)  Opening  Session 
active  hmit  order  to  sell  1000  at  50.5; 
and  (4)  NBBO  at  6:30:  50.6  bid  quoted 
at  6:29  and  50.5  offer  quoted  at  6:15 
(Area).  The  Market  Order  Auction 
would  occur  at  50.5  with  the  market  buy 
order  being  executed  against  the  market 
sell  order  at  the  price  of  the  Area  quote 
that  has  been  locked  crossed. 

Transition  to  Core  Trading  Session. 
Limited  Price  Orders  entered  before  6:28 
a.m.  (Pacific  Time)  would  participate  in 
the  Market  Order  Auction.  Limited  Price 
Orders  designated  for  the  Core  Trading 
Session  entered  after  6:28  a.m.  (Pacific 
Time)  would  become  eligible  for 
execution  at  6:30  a.m.  (Pacific  Time)  or 
at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later.  Market 
orders  entered  after  6:28  a.m.  (Pacific 
Time)  and  before  6:30  a.m.  (Pacific 
Time),  which  are  eligible  for  either  the 
Market  Order  Auction  or  the  Core 
Trading  Session,  would  become  eligible 
for  execution  at  6:30  a.m.  (Pacific  Time) 
or  at  the  conclusion  of  the  Market  Order 
Auction,  whichever  is  later,  unless 
otherwise  provided  in  proposed  Rule 
7.350(c)(2)(C).  Stop  Orders  entered 
before  or  during  the  Opening  Session 
become  eligible  for  execution  at  6:30 
a.m.  (Pacific  Time)  or  at  the  conclusion 
of  the  Market  Order  Auction,  whichever 
is  later. '25 

viii.  Odd  and  Mixed  Lots.  In  addition 
to  round  lots.  Users  could  also  submit 
odd  and  mixed  lots  to  Area  and, 
therefore,  proposed  PCXE  Rule  7.38 
describes  the  treatment  of  odd  and 
mixed  lots  on  Area.  All  odd  lot  orders 
submitted  by  Users  to  Area  would  have 
to  be  market  orders  or  limit  orders, 
where  such  orders  are  subject  to  no 
additional  conditions.  In  other  words, 
odd  lot  orders  could  not  be  Working 
Orders,  Directed  Orders,  Directed  Fills, 
Tracking  Orders,  or  other  similar  orders. 
As  an  exception  to  this  prohibition  on 
conditional  odd  lot  orders.  Odd  Lot 
Dealers  could  submit  Odd  Lot  Tracking 
Orders.  Mixed  lot  orders  could  be  any 
order  type  supported  by  Arca.'^e 


Round  lot,  mixed  lot,  and  odd  lot 
orders  are  treated  in  the  same  manner  in 
Area,  except  in  the  Tracking  Order 
Process.  The  Tracking  Order  Process 
treats  odd  lot  orders  in  a  different 
manner  from  mixed  lot  and  round  lot 
orders,  as  discussed  above. '^^ 

Finally,  proposed  PCXE  Rule  7.38(e) 
states  that  the  following  actions  related 
to  odd  lot  orders  would  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles:  (1)  combining  odd 
lot  orders  given  by  different  customers 
into  a  round  lot  order  or  orders  xmless 
specifically  requested  to  do  so  by  the 
customers  giving  the  orders;  (2) 
imbundling  round  lots  for  the  purpose 
of  entering  odd  lot  limit  orders  in 
comparable  amoimts;  (3)  failing  to 
aggregate  odd  lot  orders  into  round  lots 
when  such  orders  are  for  the  same 
account  or  for  various  accounts  in 
which  there  is  a  common  monetary 
interest;  and  (4)  entering  both  buy  and 
sell  odd  lot  limit  orders  in  the  same 
stock  before  one  of  the  orders  is 
executed  for  the  purpose  of  capturing 
the  spread  in  the  stock. '^e 

ix.  Miscellaneous  Trading  Rules.  A. 
Trading  Units  and  Differentials.  The 
PCXE  proposes  to  reduce  the  unit  of 
trading  in  stocks  from  the  current  100 
shares  to  1  share. '^s  The  PCXE  also 
proposes  to  establish  the  minimum 
price  variation  for  equity  seeiuities 
traded  on  Area  as  '/&»  of  $1.00  for  those 
securities  that  are  quoted  in  fractions 
and  $0.01  for  those  equity  securities  that 
are  quoted  in  decimals.  However,  at  all 
Umes,  the  minimiun  price  variation 
must  would  have  to  be  consistent  with 
the  Decimalization  Implementation 
Plan.  130  In  addition,  the  PCXE  proposes 
to  make  the  Minimum  Price 
Improvement  Increment  on  Area  equal 
to  $0.01  or  10%  of  the  spread, 
whichever  is  more. '3' 

B.  Firm  Orders  and  Quotes.  The 
proposed  rules  require  that  ETP  Holders 
submit  firm  quotes  and  orders  to  Area. 
Proposed  PCXE  Rule  7.17(a)  states  no 
ETP  Holder  could  submit  to  the  PCXE 
an  order  (including  Q  Orders)  to  buy 
from  or  sell  to  any  person  any  security 
at  a  stated  price  and/or  size  unless  such 
ETP  Holder  is  prepared  to,  and,  upon 
submission  of  an  appropriate  contra- 
side  order,  does,  purchase  or  sell,  as  the 
case  may  be,  at  such  price  and/or  size 
and  under  such  conditions  as  are  stated 


"°See  proposed  PCXE  Rule  7.35(b). 
">  See  proposed  PCXE  Rule  7.35(c). 


'"  See  proposed  PCXE  Rule  7.35(c)(1). 
'"  See  proposed  PCXE  Rule  7  35(c)(2). 


"«  See  proposed  PCXE  Rule  7.35(c)(3). 


'"  See  proposed  PCXE  Rule  7.35(e). 
"•See  proposed  PCXE  Rule  7.38(a). 


'2'  See  proposed  PCXE  Rule  7.38(b).  For  a 
discussion  of  the  Tracking  Order  Process,  see 
Section  2(c)(iv). 

i2«  See  proposed  PCXE  Rule  7.38(c). 

>29 See  proposed  PCXE  Rule  7.5. 

""See  proposed  PCXE  Rule  7.6(a),  Conunentary 
.05. 

1^'  See  proposed  PCXE  Rule  7.6(a),  Conunentary 
.06.    • 


at  the  time  of  submission  of  such  order 
to  buv  or  sell.  Additionally,  proposed 
PCXE  Rule  7.17(b)  requires  that  all  bids 
and  all  offers  be  made  in  accordance 
with  the  provisions  of  Rule  llAcl-1 
under  the  Aet,'^^  governing  the 
dissemination  of  quotations  for  reported 
securities. 

C.  Trading  Halts  and  Suspensions. 
The  PCXE  guidelines  for  trading  halts 
and  suspensions  are  set  forth  in 
proposed  PCXE  Rules  7.12  and  7.13. 
PCXE  proposes  to  keep  current  PCXE 
Rule  7.47,  entitled  "Trading  Halts  Due 
to  Extraordinary  Market  Volatility," 
renvmibered  as  proposed  PCXE  Rule 
7.12.  In  addition,  proposed  PCXE  Rule 
7.13  regarding  trading  suspensions 
states  that,  except  as  otherwise  stated  in 
the  proposed  rules,  the  Chair  of  the 
Board  or  the  President,  or  the  officer 
designee  of  the  Chair  or  the  President, 
would  have  the  power  to  suspend 
trading  in  any  and  all  securities  traded 
on  the  PCXE  whenever  in  his  or  her 
opinion  such  suspension  would  be  in 
the  public  interest.  No  such  action 
would  continue  longer  than  a  period  of 
two  days,  or  as  soon  thereafter  as  a 
quorimi  of  Directors  can  be  assembled, 
unless  the  Board  approves  the 
continuation  of  such  suspension. '^^ 

D.  Clearly  Erroneous  Policy.  Given  the 
change  from  a  manual  to  an  electronic 
trading  environment,  the  PCXE 
proposes  to  adopt  a  rule  regarding 
clearly  erroneous  submissions  to 
Area. '3"  Proposed  PCXE  Rule  7.11 
would  allow  an  ETP  Holder  that 
receives  an  execution  on  an  order  that 
was  submitted  erroneously  to  the  PCXE 
for  its  own  or  customer  account  to 
request  that  the  PCXE  review  the 
transaction.  Such  a  request  for  review 
could  be  made  via  telephone  and  in 
writing  via  facsimile  or  e-mail.  The 
telephonic  request  should  be  submitted 
immediately  and  the  written  request 
should  be  submitted  within  fifteen  (15) 
minutes  of  the  time  the  trade  in 
question  was  executed.  Once  the  request 
has  been  received,  an  officer  of  the 
PCXE  designated  by  the  President 
would  review  the  transaction  under 
dispute  and  determine  whether  it  is 
clearly  erroneous,  with  a  view  toward 
maintaining  a  fair  and  orderly  market 
and  the  protection  of  investors  and  the 
public  interest.  For  the  purposes  of 
proposed  PCXE  Rule  7.11,  the  terms  of 

a  transaction  executed  on  the  PCXE  are 
"clearly  erroneous"  when  there  is  an 
obvious  error  in  any  term,  such  as  price, 


'"17CFR240.nAcl-l. 

■"Proposed  PCXE  Rule  7.13  would  replace 
existing  PCXE  Rule  7.46.  entitled  "Trading  HaiU 
and  Suspensions." 

"«  See  proposed  PCXE  Rule  7.11. 
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number  of  shares  or  other  unit  of 
trading,  or  identification  of  the  security. 
Each  party  to  the  transaction  would 
provide,  on  a  timely  basis,  any 
supporting  written  information  as  could 
be  reasonably  requested  by  the 
designated  officer  to  aid  resolution  of 
the  matter. 

Unless  both  parties  (or  party,  in  the 
case  of  a  cross)  to  the  disputed 
transaction  agree  to  withdraw  the  initial 
written  request  for  review,  the 
transaction  under  dispute  would  be 
reviewed,  and  a  determination  would  be 
rendered  by  the  designated  PCXE 
officer.  If  the  officer  determines  that  the 
transaction  is  not  clearly  erroneous,  the 
officer  would  decline  to  take  any  action 
in  connection  with  the  completed  trade. 
In  the  event  that  the  officer  determines 
that  the  transaction  in  dispute  is  clearly 
erroneous,  the  officer  would  declare  the 
transaction  null  and  void  or  modify  one 
or  more  of  the  terms  of  the  transaction 
to  achieve  an  equitable  rectification  of 
the  error  that  would  place  the  parties  in 
the  same  position,  or  as  close  as 
possible  to  the  same  position  that  they 
would  have  been  in,  had  the  error  not 
occurred.  The  officer  would  promptly 
notify  the  parties  of  the  determination 
reached  and  would  issue  a  written 
resolution  of  the  matter.  The  ETP    - 
Holder  aggrieved  by  the  officer's 
determination  could  appeal  such 
determination  in  accordance  with  the 
provisions  of  proposed  PCXE  Rule 
10.13. 

In  the  event  of  any  disruption  or  a 
malfunction  in  the  use  or  operation  of 
any  electronic  communications  and 
trading  facilities  of  the  PCXE,  the  Chief 
Executive  Officer  or  the  President  could 
declare  a  transaction  arising  out  of  the 
use  or  operation  of  such  facilities  during 
the  period  of  such  disruption  or 
malfunction  null  and  void  or  modify  the 
terms  of  these  transactions.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Chief  Executive  Officer  or 
President  would  be  taken  within  thirty 
(30)  minutes  of  detection  of  the 
erroneous  transaction.  Each  ETP  Holder 
involved  in  the  transaction  would  be 
notified  as  soon  as  practicable,  and  the 
ETP  Holder  aggrieved  by  the  action 
could  appeal  such  action  in  accordance 
with  the  provisions  of  proposed  PCXE 
Rule  10.13. 

E.  Trading  Ahead  of  Customer  Limit 
Orders.  PCXE  proposes  to  adopt  a  rule 
prohibiting  ETP  Holders  from  trading 
ahead  of  customer  limit  orders. '^s 
Proposed  PCXE  Rule  6.16  states  that: 

No  ETP  Holder  may  accept  and  hold 
an  unexecuted  limit  order  from  its 


customer  (whether  its  own  customer  or 
a  customer  of  another  ETP  Holder)  and 
continue  to  trade  on  the  Corporation  the 
subject  security  for  its  own  account  at 
prices  that  would  satisfy  the  customer's 
limit  order,  without  executing  that  limit 
order;  provided,  however,  that  an  ETP 
Holder  may  negotiate  specific  terms  and 
conditions  applicable  to  the  acceptance 
of  limit  orders  only  with  respect  to  limit 
orders  that  are: 

(1)  For  institutional  customer  accounts, 
where  such  account  is  defined  as  the  account 
of: 

(A)  A  hai\k,  savings  and  loan  association, 
insurance  company,  or  registered  investment 
company; 

(B)  An  investment  adviser  registered  either 
with  the  Securities  and  Exchange 
Commission  under  Section  203  of  the 
Investment  Advisers  Act  of  1940"*  or  with 

a  state  securities  commission  (or  agency  or 
office  performing  like  functions);  or 

(C)  Any  other  entity  (whether  a  natural 
person,  corporation,  partnership,  trust  or 
otherwise)  with  total  assets  of  at  least  $50 
million;  or 

(2)  10,000  shares  or  more,  unless  such 
orders  are  less  than  $100,000  in  value. 

Proposed  PCXE  Rule  6.16  would  not 
apply  to  a  customer  limit  order  if  the 
limit  order  is  marketable  at  the  time  it 
is  received  by  the  ETP  Holder;  provided, 
however,  if  the  limit  order  were 
marketable  when  received  and  then 
becomes  non-marketable,  the  limit  order 
would  be  subject  to  the  Rule's 
prohibitions.  Nothing  in  proposed  PCXE 
Rule  6.16  would  require  ETP  Holders  to 
accept  limit  orders  from  customers.  For 
the  purposes  of  proposed  PCXE  Rule 
6.16  an  ETP  Holder  that  controls  or  is 
controlled  by  another  ETP  Holder 
would  be  considered  a  single  entity, 
absent  appropriate  information  barriers. 
Thus,  if  a  customer's  limit  order  is 
accepted  by  one  affiliate  and  forwarded 
to  another  affiliate  for  execution,  the 
firms  would  be  considered  a  single 
entity. 

d.  Trade  Execution  and  Reporting. 
Under  the  proposal,  executions 
occurring  as  a  result  of  orders  matched 
against  the  Area  Book  would  be 
reported  by  the  PCXE  to  an  appropriate 
consolidated  transaction  reporting 
system.  Executions  occurring  as  a  result 
of  orders  routed  away  from  Area  would 
be  reported  to  an  appropriate 
consolidated  transaction  reporting 
system  by  the  relevant  reporting  market 
center.  Area  would  promptly  notify 
Users  of  all  executions  of  their  orders  as 
soon  as  the  executions  take  place.  ^^^ 

e.  Clearance  and  Settlement  Under 
the  proposed  rule  for  clearance  and 
settlement,  each  ETP  Holder  would 


have  to  be  a  clearing  firm,  clear 
transactions  on  the  PCXE  through  a 
clearing  firm,  or  clear  transactions 
through  an  entity  duly  authorized  by  the 
PCXE. '38  Pursuant  to  proposed  PCXE 
Rule  7.14,  an  ETP  Holder  would  have  to 
must  give  up  the  name  of  the  clearing 
firm  through  whom  each  transaction  on 
the  PCXE  would  be  cleared.  If  the 
identity  of  the  clearing  firm 
subsequently  changed,  the  ETP  Holder 
would  have  to  report  such  change  to  the 
PCXE  at  least  five  (5)  business  days  in 
advance. '39 

Pursuant  to  proposed  PCXE  Rule  7.14, 
each  clearing  firm  must  would  have  to 
be  admitted  to  the  PCXE  as  an  ETP 
Holder,  by  meeting  the  qualification 
requirements  for  becoming  an  ETP 
Holder.  However,  if  a  clearing  firm 
becomes  an  ETP  Holder  for  the  sole 
purpose  of  acting  as  a  clearing  firm  on 
the  PCXE,  the  clearing  firm  would  not 
have  to  pay  the  regular  ETP  Holder  fee. 
As  a  general  matter,  the  clearing  firm 
would  be  responsible  for  the  clearance 
of  the  transactions  effected  by  each  ETP 
Holder  which  gives  up  such  clearing 
firm's  name  pursuant  to  a  letter  of 
authorization,  letter  of  guarantee  or 
other  authorization  given  by  such 
clearing  firm  to  such  ETP  Holder,  which 
authorization  would  be  submitted  to  the 
PCXE.140 

Notwithstanding  any  other  provisions 
contained  in  proposed  PCXE  the  Rule 
7.14  to  the  contrary,  the  Board  could 
extend  or  postpone  the  time  of  the 
delivery  of  a  transaction  on  the  PCXE 
whenever,  in  its  opinion,  such  action  is 
called  for  by  tho  public  interest,  by  just 
and  equitable  principles  of  trade  or  by 
the  need  to  meet  unusual  conditions.  In 
such  case,  delivery  would  be  effected  at 
such  time,  place  and  manner  as  directed 
by  the  Board  of  Directors.'-" 

The  details  of  each  transaction 
executed  within  Area  would  be 
automatically  processed  for  clearance 
and  settlement  on  a  locked-in  basis.  ETP 
Holders  would  not  have  to  separately 
report  their  transactions  to  the  PCXE  for 
trade  comparison  purposes.  All 
transactions  effected  by  a  Sponsored 
Participant  would  be  cleared  and 
settled,  using  the  relevant  Sponsoring 
ETP  Holder's  mnemonic  or  its  clearing 
firm's  mnemonic,  as  applicable.'*^ 

f.  Interaction  with  PCXE  AppUcation 
of  the  OptiMark  System.  The  PCXE 
Application  of  the  OptiMark  System 
would  continue  to  operate  as  it  does 
now.  In  addition,  however,  the 


"»  See  proposed  PCXE  Rule  6.16,  which  would 
replace  current  PCXE  Rule  6.7. 


»»15U.S.C.  80i>-3. 

»"  See  proposed  PCXE  Rule  7.40. 


'"  See  proposed  PCXE  Rule  7.14(a). 
'"See  proposed  PCXE  Rule  7.14(b). 
>«See  proposed  PCXE  Rule  7.14(c). 
"'  See  proposed  PCXE  Rule  7.14(d). 
1*2  See  proposed  PCXE  Rule  7.41. 


information  from  the  Area  Book,  but  not 
the  orders  themselves,  would  be 
submitted  to  OptiMark  at  relevant  times 
during  Core  Trading  Hours  in  the  form 
of  Area  Profiles. '"^  Area  Profiles  are 
defined  as  "the  satisfaction  profile 
generated  by  the  OptiMark  System  from 
processing  the  Area  Book."'''''  Any 
Order  generated  from  a  Cycle 
representing  matches  involving  Area 
Profiles  would  be  routed  as  an 
Immediate-or-Cancel  Order  to  Area  for 
execution  against  the  relevant  Area  limit 
order.  If  the  relevant  limit  order  is  no 
longer  available  on  Area,  the  Order 
generated  from  the  Cycle  would  be 
automatically  cancelled.'"'^ 

g.  Limitation  of  Liability.  The  PCXE 
proposes  to  limit  the  liability  of  the 
PCXE,  Archipelago  Exchange,  L.L.C., 
and  their  respective  affiliates  with 
regard  to  Area.'''^  Specifically,  proposed 
PCXE  Rule  7.42  states  that: 

Neither  the  PCXE,  any  affiliate  of  the 
PCXE.  Archipelago  Exchange,  L.L.C., 
nor  any  affiliate  of  the  Archipelago 
Exchange,  L.L.C.,  would  be  liable  to 
Users  for  any  loss,  damages,  claim  or 
expense: 

(1)  growing  out  of  the  use  or  enjoyment  of 
Area;  or 

(2)  arising  from  or  occasioned  by  any 
inaccuracy,  error  or  delay  in,  or  omission  of 
or  from  the  collection,  calculation, 
compilation,  maintenance,  reporting  or 
dissemination  of  any  information  derived 
from  Area,  resulting  either  from  any  act  or 
omission  by  the  PCXE,  any  affiliate  of  the 
PCXE,  Archipelago  Exchange,  L.L.C.,  or  any 
affiliate  of  Archipelago  Exchange,  L.L.C.,  or 
from  any  act,  condition  or  cause  beyond  the 
reasonable  control  of  the  PCXE,  any  affiliate 
of  the  PCXE,  Archipelago  Exchange,  L.L.C., 
or  any  affiliate  of  Archipelago  Exchange, 
L.L.C.,  including,  but  not  limited  to,  flood, 
extraordinary  weather  conditions,  earthquake 
or  other  acts  of  God,  fire,  war,  insurreetion. 
riot,  labor  dispute,  accident,  action  of 
government,  communications  or  power 
failure,  or  equipment  or  software 
malfunction. 

In  addition,  proposed  PCXE  Rule 
7.42(b)  provides  that  "(e]ach  ETP 
Holder  expressly  agrees,  in 
consideration  of  the  issuance  of  the 
ETP,  to  release  and  discharge  the 
Corporation,  any  affiliate  of  the 
Corporation,  Archipelago  Exchange, 
L.L.C.,  and  any  affiliate  of  the 
Archipelago  Exchange,  L.L.C.,  and  any 
officers,  directors,  employees  and  agents 
thereof,  of  and  from  all  claims  and 


'<'  See  proposed  PCXE  Rules  7.39(a)  and  7.47(b). 
Proposed  PCXE  Rule  7.47(b)  replaces  PCXE  Rule 
7.73(b)  which  described  a  specialist's  obligations 
regarding  the  OptiMark  System. 

i"*  See  proposed  PCXE  Rule  7.45(a)(6). 

■*5  See  proposed  PCXE  Rules  7.39(b),  7.45(a)(5) 
and  7.48(b). 

»«  See  proposed  PCXE  Rule  7.42. 


damages  arising  from  their  acceptance 
and  use  of  Archipelago  Exchange." 

Furthermore,  proposed  PCXE  Rule 
7.42(c)  states  that  "[njeither  the 
Corporation,  any  affiliate  of  the 
Corporation,  Archipelago  Exchange, 
L.L.C..  nor  any  affiliate  of  the 
Archipelago  Exchange,  L.L.C.,  makes 
any  express  or  implied  warranties  or 
conditions  to  Users  as  to  results  that  any 
person  or  party  may  obtain  from 
Archipelago  Exchange  for  trading  or  for 
any  otiier  purpose,  and  all  warranties  of 
merchantability  or  fitness  for  a 
particular  purpose  or  use,  title,  and  non- 
infringement with  respect  to  Area  are 
hereby  disclaimed." 

3.  PCXE  Membership  Structuie: 
Equity  Trading  Permits.  With  the 
introduction  of  Area,  the  PCXE  intends 
to  simplify  its  membership  ndes  to 
reflect  more  accurately  the  change  from 
a  traditional  floor  trading  environment. 
The  PCXE  would  only  have  one 
category  of  members,  as  that  term  is 
defined  in  the  Section  3  of  the  Act:  '^^ 
ETP  Holders. '''8  Any  registered  broker- 
dealer  who  wishes  to  be  a  member  once 
Area  begins  operation  would  have  to 
must  become  an  ETP  Holder  by 
purchasing  an  Equity  Trading  Permit 
("ETP")  "»9  from  the  PCXE.'so  By 
becoming  an  ETP  Holder,  the  registered 
broker-dealer  may  effect  approved 
securities  transactions  on  the  PCXE's 
two  trading  facilities.  Area  and  the 
PCXE  Application  of  OptiMark.  As  is 
the  case  imder  the  current  PCXE  Rules, 
an  ETP  Holder:  (1)  Must  agree  to  be 
bound  by  the  Certificate  of 
Incorporation,  Bylaws  and  Rules  of  the 
PCXE,  and  by  all  applicable  rules  and 
regulations  of  the  SEC;  (2)  haves  no 
ownership  or  distribution  rights  in  the 
PCXE;  and  (3)  have  limited  voting  rights 
to  nominate  two  Directors  to  the  PCXE's 
Board  of  Directors  and  one  Governor  to 
the  Board  of  Governors  of  the  PCX 
Parent. 

With  the  elimination  of  the  trading 
floor  and  the  introduction  of  remote 
electronic  trading  on  the  PCXE,  two 
aspects  of  the  current  PCXE  Rules 
relating  to  memberships  become 


'■•M5U.S.C.  78c. 

'♦*  See  proposed  PCXE  Rule  l.l(n)  (definition  of 
"ETP  Holder"). 

'«Sep  proposed  PCXE  Rule  l.l(m)  (definition  of 
■ETP"). 

'50  See  proposed  PCXE  Rule  2.100  (Any  PCX 
member,  as  defined  in  the  PCX  Parent  Rule  1.1,  or 
Equity  ASAP  Holder  tliat  wishes  to  continue  to 
effect  securities  transactions  without  interruption 
on  the  PCXE's  Trading  Facilities  must  obtain  an 
ETP  prior  to  the  first  day  Area  becomes  operational. 
If  the  PCX  member  or  Equity  ASAP  Holder  fails  to 
obtain  an  ETP  prior  to  that  date,  the  PCX  member 
or  Equity  ASAP  Holder  will  not  be  permitted  to 
effect  securities  transactions  on  the  PCXE's  Trading 
Facihties  until  such  time  as  it  does  obtain  an  ETP). 


obsolete.  First,  imder  the  existing  PCXE 
Rules,  an  ETP  Firm  must  have  a  natural 
person,  a  Nominee,  to  act  as  its 
representative  on  the  PCXE.  Because  an 
ETP  Firm  no  longer  needs  a  natural 
person  to  act  on  its  behalf  on  the  floor, 
the  concept  of  a  Nominee  of  the  ETP 
Firm  has  been  eliminated.''^'  Therefore, 
an  ETP  Firm  would  be  re-designated  as 
an  ETP  Holder.'"  In  addition,  die 
definition  of  an  ETP  Holder  would  no 
longer  be  defined  as  a  "natiwal  person" 
or  "Nominee,"  but  rather  a  "sole 
proprietorship,  partnership, 
corporation,  limited  liability  company 
or  other  organization"  that  has  been 
issued  an  ETP. '53 

Second,  an  important  difference 
between  an  Equity  Automated  Systems 
Access  Permits  ("ASAP")  and  an  ETP 
today  is  that  an  ETP  allows  its  holder  to 
transact  business  on  the  floor  of  the 
PCXE,  whereas  the  Equity-  ASAP  does 
not.'**  Because  the  PCXE  proposes  to 
eliminate  the  floor,  there  will  no  longer 
be  a  need  for  two  separate  membership 
categories.  Therefore,  Equity  ASAP 
Holders  woidd  be  re-designated  as  ETP 
Holders  and  the  rules  related  to  Equity 
ASAP  Holders  would  be  deleted. '^s 

4.  Applicability  of  Existing  PCXE 
Rules.  Ill  addition  to  the  new  proposed 
rules  set  forth  above,  the  PCXE  proposes 
to  delete  the  following  existing  PCXE 
Rules,  which  relate  primarily  to  floor 
trading  and  speciaUsts  or  are  otherwise 
inapplicable  to  the  new  trading 
environment:  PCXE  Rule  1.1(g)  (Floor 
Trader);  PCXE  Rule  1.1  (o)  (Non- 
Resident  Organization);  PCXE  Rule 
2.12(a);  PCXE  Rule  2.24  (Trading  Floor 
Employees  of  ETP  Firms);  PCXE  Rule 
4.l(b-c)  (Minimiun  Net  Capital  for 
Specialist  Firms);  PCXE  Rule  4.2 
(Specialist  Post  Capital);  PCXE  Rule  6.8 
(Discretioneuy  Transactions);  PCXE  Ride 
6.16(b)  (Miscellaneous  Prohibitions); 
PCXE  Rule  7.1(a)(6)  (Freely  Transferable 
Security);  PCXE  Rule  7.1(a)(8)  (Local 
Security);  PCXE  Rule  7.1(a)(9)  (Dually 


'"  PCXE  proposes  to  delete  the  following 
Nominee-related  PCXE  Rules  or  sections  thereof: 
PCXE  Rule  l.l(n)  (definition  of  "Nominee  ");  PCXE 
Rule  2.1(b)(2)  ("Securities  Business  ");  PCXE  Rule 
2.2  ("Qualifications  and  Application  of  Individual 
Applicants"):  PCXE  Rule  2.3(bHd)  ("Qualifications 
of  Firm  .\pplicanU');  PCXE  Rule  2.11(b)-(c)  ("Sole 
Proprietors"):  PCXE  Rule  2.21(c)  ( "TerminaUon  of 
Trading  Privileges"):  and  PCXE  Rule  2.22(c) 
("Limited  Transferability"). 

'S2  PCXE  proposes  to  delete  PCXE  Rule  1.1  (m) 
("ETP  Finn"). 

'"  Compare  PCXE  Rule  1.1(1)  ("ETP  Holder") 
with  proposed  PCXE  Rule  l.l(n)  ("ETP  Holder"). 

'"  Compare  PCXE  Rule  l.l(i)  ( "Equity  ASAP  ") 
with  proposed  PCXE  Rule  l.l(m)  ("ETP"). 

"5  PCXE  proposes  to  delete  the  following  Equity 
ASAP-related:  PCXE  Rule  l.l(i)  (definition  of 
"Equity  ASAP"):  PCXE  Rule  iKj)  (definition  of 
""Equity  ASAP  Holder'")  and  Rule  2.16  (Terras  and 
Conditions  Relating  to  Equity  ASAPs). 
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Traded  Security);  PCXE  Rule  7.2, 
Comm.  01;  PCXE  Rule  7.4  (Types  of 
Orders);  PCXE  Rule  7.5  (Authority  of 
Trading  Officials);  PCXE  Rule  7.8 
(Trading  Floor  Standards);  PCXE  Rule 
7.12  (Recognized  Quotations);  PCXE 
Rule  7.14  (Trading  in  "When  Issued/ 
Distributed"  Securities);  PCXE  Rule  7.17 
(Manner  of  Bidding  and  Offering);  PCXE 
Rule  7.18  (Types  of  Bids  or  Offers); 
PCXE  Rule  7.19  (Priority  and 
Precedence  of  Bids  and  Offers);  PCXE 
Rule  7.20  (Cabinet  Dealings);  PCXE  Rule 
7.21  (Error  Accounts);  PCXE  Rule  7, 
Section  5  (ETP  Holders  Acting  as 
Specialists);  PCXE  Rule  7,  Section  6 
(Specialists  Acting  as  Odd-lot  Dealers); 
PCXE  Rule  7.  Section  7  (Trading 
Practices  and  Procedures)  (except  for 
Rule  7.40— -Short  Sales.  Rule  7.45— 
Stock  Option  Transactions  and  Rule 
7.47— Trading  Halts  Due  to 
Extraordinary  Market  Volatility);  PCXE 
Rule  7,  Section  8  (Contracts  in 
Securities)  (except  for  Rules  7.50  & 
7.51 — Definitions  and  General 
Provisions  and  Rule  7.53 — Delivery  of 
Securities);  PCXE  Rule  7.69  (Liability  of 
Corporation  Relating  to  Operation  of 
ITS);  PCXE  Rule  7.70  (Pacific 
Computerized  Order  Access  System  ("P/ 
COAST"));  PCXE  Rule  10.12(g)  (Floor 
Citations);  PCXE  Rule  10.13  (Summary 
Sanction  Procediu^s);  and  PCXE  Rule 
12.1(a);  PCXE  Equity  Floor  Procedure 
Advices. 

Furthermore,  minor  conforming 
changes  have  been  made  throughout  the 
existing  PCXE  Rules  to  conform  the 
proposed  rules  to  the  new  terminology 
associated  with  Area.  For  example, 
PCXE  we  have  deleted  references  to, 
among  other  things.  Equity  ASAP 
Holders,  ETP  Firms  and  the  trading 
floor  throughout  the  PCXE  Rules. 
Finally,  any  other  existing  PCXE  rules 
which  have  not  been  deleted  or 
amended  as  specified  remain  in  effect  as 
they  are  currently. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act, 158  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), 15^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 


>»15U.S.C.  78f{b). 
»'  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act.  In  fact,  PCX 
and  PCXE  believe  that  the  introduction 
of  a  fully  electronic  trading  venue  will 
serve  to  enhance  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl— 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SECs  Solicitation  of  Comments 

The  PCX  proposes  that  Area  become 
a  facility  of  PCXE  that  would  replace  the 
PCX's  traditional  floor-based  auction 
market  for  equity  seciirities.  The  PCX's 
proposal  presents  several  novel  issues 
with  respect  to  the  operation  of  a 
national  securities  exchange.  In  addition 
to  requesting  comments  concerning  the 
overaJl  proposal,  the  Commission 
requests  conmients  addressed  to  the 
following  specific  items:  (1) 
Discretionary  Orders,  (2)  the  minimum 
price  improvement  level,  (3)  customer 
order  priority,  and  (4)  the  opening  and 
late  trading  sessions. 

First,  the  PCX's  proposal  would 
enable  users  to  submit  "Discretionary 
Orders"  for  execution  on  Area. 
Proposed  PCXE  Rule  7.31(h)(2)  defines 
a  Discretionary  Order  as  "an  order  to 
buy  or  sell  a  stated  amount  of  a  seciuity 
at  a  specified,  undisplayed  price  (the 
'discretionary  price'),  in  addition  to  at  a 
specified,  displayed  price."  For 
example,  an  incoming  marketable  limit 
order  may  be  matched  for  execution 
against  the  displayed  price  of  a 
Discretionary  Order.  An  otherwise  non- 
marketable  incoming  limit  order, 
however,  may  trigger  an  execution 


against  a  Discretionary  Order  at  a  price 
within  the  undisplayed,  discretionary 
price  range  of  the  Discretionary  Order. 
The  PCX  believes  that  Discretionary 
Orders  will  help  replicate  the  dynamic 
of  a  traditional  floor-based  auction 
market,  in  particular  the  trading 
discretion  of  a  floor  broker,  i*** 

The  Commission  notes  that,  pursuant 
to  Rule  llAcl-1  under  the  Act  '59  (the 
"Quote  Rule"),  each  responsible  broker 
or  dealer  is  required  promptly  to 
communicate  to  its  exchange  or 
association,  pursuant  to  the  procedures 
established  by  that  exchange  or 
association,  its  best  bids,  offers,  and 
quotation  sizes  for  any  subject  security. 
"The  Commission  seeks  general 
comments  on  the  proposed  availability 
of  Discretionary  Orders  on  Area  in  the 
light  of  the  Quote  Rule.  In  addition,  the 
Commission  seeks  specific  comments 
on  the  following: 

•  What  are  the  potential  advantages 
or  disadvantages  of  Discretionary  Orders 
with  regard  to: 

(a)  price  discovery; 

(b)  market  transparency;  and 

(c)  transaction  costs  for  investors? 

•  Should  a  distinction  be  made 
between  Discretionary  Orders  placed  on 
behalf  of  public  customers  and 
Discretionary  Orders  placed  by  PCXE 
market  makers  trading  for  their  own 
accounts? 

Second,  proposed  PCXE  Rule  7.6(a), 
Commentary  .06,  would  establish  a 
minimum  price  improvement  increment 
of  $.01  or  10%  of  the  spread,  whichever 
is  greater,  with  regard  to  the  execution 
of  Directed  Orders  ^^°  and  Cross 
Orders. '8'  Accordingly,  under  the  PCX's 
proposal,  the  minimum  price 
improvement  increment  for  Directed 
Orders  and  Cross  Orders  would  not  be 
less  than  $.01.  The  Commission  notes 
that,  under  the  PCX's  proposal,  the 
minimum  price  variation  for  equity 
securities  traded  on  Area  would  be  V64 
of  $1.00  for  securities  that  are  quoted  in 
fractions,  and  $.01  for  equity  securities 
that  are  quoted  in  decimals. '^^  The 
Commission  seeks  conunent  on  whether 
the  PCX's  proposed  minimum  price 


'"Telephone  conversation  between  Peter  Bloom, 
Director  of  Regulatory  Projects,  PCX,  and  Patrick 
Joyce,  Special  Counsel,  Commission,  November  16, 
2000. 

>»«17  CFR  240.11AC1-1. 

'«>  See  proposed  PCXE  Rules  7.31(i)  (definition  of 
"Directed  Order")  and  (j)  (definition  of  "Directed 
Fill").  The  Commission  notes  that  only  executions 
of  Directed  Orders  against  Directed  Fills  would  be 
subject  to  the  minimum  price  improvement 
increment.  See  proposed  PCXE  Rule  7.37. 

'•>  See  proposed  PCXE  Rule  7.31(s)  (definition  of 
"Cross  Order"). 

'"  The  proposed  rule  further  specifies  that  the 
minimum  price  variation  shall  be  consistent  with 
the  Decimal  Implementation  Plan.  See  proposed 
PCXE  Rule  7.6(a),  Commentary  .05. 


improvement  interval  that  may  be 
greater  than  the  minimum  price 
variation  for  internalized  or  otherwise 
preferenced  orders  is  appropriate. '^^^ 

Third,  historically,  securities 
exchanges  have  adopted  rules  that  give 
priority  to  the  agency  orders  of  public 
customers  over  the  proprietary  trades  of 
member  firms,  in  recognition  that 
traders  on  the  floor  of  an  exchange 
generally  possess  an  informational 
advantage  over  public  customers. 
Because  the  PCX  seeks  to  establish  Area 
as  a  purely  electronic  facility  that  would 
not  employ  a  trading  floor,  the  PCX  does 
not  believe  that  its  users  would  possess 
any  informational  advantage  over  public 
customers  who  submit  agency  orders  for 
execution  on  the  Area  Book. 
Accordingly,  the  Area  Book  would  not 
give  precedence  to  agency  orders  over 
principal  orders,  but  rather  would  rank 
orders  based  upon  price/time 
priority. i*"*  The  Commission  seeks 
comment  on  the  order  execution 
priority  of  the  Area  Book,  including 
whether  market  makers'  orders  should 
have  priority  equal  to  orders  of  the  same 
type  placed  by  public  customers. 

Fourth,  and  finally,  the  PCX  proposes 
to  operate  three  distinct  trading 
sessions:  an  opening  session,  a  core 
trading  session,  and  a  late  trading 
session.  The  opening  session,  which 
would  begin  at  5:00  a.m.  (Pacific  Time) 
and  run  imtil  the  start  of  the  core 
trading  session,  would  include  an 
Opening  Auction  at  the  start  of  the 
opening  session  and  a  Market  Order 
Auction  that  would  begin  at  6:30  a.m. 
(Pacific  Time).  The  core  trading  session 
for  each  security  would  begin 
immediately  after  conclusion  of  the 
Market  Order  Auction  for  such  security. 
The  Commission  seeks  comments  about 
the  opening  session,  particularly  the 
opening  procedures  and  the  transition 
from  the  opening  session  to  the  core 
trading  session. 

The  PCX  also  proposes  to  operate  a 
late  trading  session  that  would  begin 
when  the  core  trading  session  ends  and 
conclude  at  5:00  p.m.  (Pacific  Time), 
contingent  upon  arrangements  with  the 
Consolidated  Tape  Association. 
Currently,  after-hours  trading  sessions 
for  listed  securities  end  at  3:30  p.m. 
(Pacific  Time).  The  Commission  invites 
comments  about  the  PCX's  proposed 


'^^The  Commission  notes  that  no  other  registered 
national  securities  exchange  has  such  a 
requirement,  but  that  the  NASD  requires  a 
registered  Nasdaq  market  maker  to  improve  the 
price  of  a  customer  order  that  it  holds  by  at  least 
Vifi  or  one-half  of  the  spread,  whichever  is  less. 

'""The  Commission  notes  that  proposed  PCXE 
Rule  6.16  would  prohibit  a  market  maker  from 
trading  for  its  proprietary  account  on  Area  ahead  of 
its  own  customer's  limit  order  at  the  same  price. 


late  trading  session,  including  the 
possible  extension  of  the  late  trading 
session  to  5:00  p.m.  (Pacific  Time). 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
and  arguments  concerning  the  proposed 
rule  change,  including  whether  it  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-00-25  and  should  be 
submitted  by  January  5,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '^5 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Appendix  A — Rules  of  PCX  Eqiuties, 
Inc. 

Ruiel 

Defmitioiis 

Rule  1.1  Whenever  and  wherever  used 
herein,  unless  the  context  requires  otherwise, 
the  following  terms  shall  be  deemed  to  have 
the  meanings  indicated: 

Area  Book 

(a)  The  term  "Area  Book"  shall  refer  to  the 
Archipelago  Exchange's  electronic  file  of 
orders,  which  contains  all  the  User's  orders 
in  each  of  the  Directed  Order,  Display  Order, 
Working  Order  and  Tracking  Order 
Processes. 

Affiliate 

(b)[[a]]  An  "affiliate"  of,  or  person 
"affiliatedC'J  with"  a  specific  person,  is  a 
person  that  directly,  or  indirectly  through 
one  or  more  intermediaries,  controls  or  is 
controlled  by.  or  is  under  common  control 
with,  the  person  specified. 

Allied  Person 

^c/[(b)lThe  term  "Allied  Person  '  shall  refer 
to  an  individual,  who  is: 
.  (1)  an  employee  of  an  ETP  (Firm  or  Equity 
ASAP]  Holder  who  controls  such  firm,  or 

(2)  an  employee  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  corporation  who  is  a  director 


'*»  17  CFR  200.3D-3(a)(12). 


or  a  principal  executive  officer  of  such 
corporation,  or 

(3)  an  employee  of  an  ETP  (Firm  or  Equity 
ASAP]  Holder  limited  liability  company  who 
is  a  manager  or  a  principal  executive  officer 
of  such  limited  liability  company,  or 

(4)  a  general  partner  in  an  ETP  [Firm  or 
Equity  ASAP]  Holder  partnership;  and  who 
has  been  approved  by  the  Corporation  as  an 
Allied  Person. 

Approved  Person 

(d)l[c)YThe  term  "Approved  Person"  shall 
refer  to  a  person  who  is  not  an  ETP  Holder, 
nor  an  employee  or  an  Allied  Person  of  an 
[ETP  Firm  or  Equity  ASAP]  Holder,  and  who: 

(1)  is  a  director  of  an  ETP  (Firm  or  Equity 
ASAP]  Holder,  or 

(2)  controls  an  ETP  [Firm  or  Equity  ASAP] 
Holder,  or 

(3)  beneficially  owns,  directly  or  indirectly, 
5%  or  more  of  the  outstanding  equity 
securities  of  an  ETP  (Firm  or  Equity  ASAP] 
Holder,  or 

(4)  has  contributed  5%  or  more  of  the 
partnership  capital,  and  who  has  been 
approved  by  the  Corporation  as  an  Approved 
Person. 

Archipelago  Exchange 

(e)  The  term  "Archipelago  Exchange"  shall 
mean  the  electronic  securities 
communications  and  trading  facility 
designated  by  the  Board  of  Directors  through 
which  orders  of  Users  are  consolidated  for 
execution  and/or  display. 

Associated  Person 

(f)l{d)]The  term  "Associated  Person"  shaU 
refer  to  a  person  who  is  a  partner,  officer, 
director,  member  of  a  limited  liability 
company,  trustee  of  a  business  trust, 
employee  of  an  ETP  [Firm  or  Equity  ASAP) 
Holder  or  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under  common 
control  with  an  ETP  [Firm  or  Equity  ASAP) 
Holder. 

Authorized  Trader 

(g)  The  term  "Authorized  Trader"  or  "AT" 
shall  mean  a  person  who  may  submit  orders 
to  the  Corporation  s  Trading  Facilities  on 
behalf  of  his  or  her  ETP  Holder  or  Sponsored 
Participant. 

BBO 

(h)The  term  "BBO"  shall  refer  to  the  best 
bid  or  offer  on  the  Archipielago  Exchange. 

Control 

W)I(e)] — No  change. 

Core  Trading  Hours 

(jj  The  term  "Core  Trading  Hours"  shall 
mean  the  hours  of  6:30  am  through  1:00  pm 
(Pacific  Time)  or  such  other  hours  as  may  be 
determined  by  the  Corporation  from  time  to 
time. 

Corporation 

(k)[{^\  The  term  "Corporation"  shall  mean 
PCX  Equities,  Inc.,  as  described  in  the  PCX 
Equities.  Inc.'s  [Corporation's]  Certificate  of 
Incorporation  and  [the  PCX  Equities,  Inc.] 
Bylaws. 

Eligible  Security 

(Ij  The  term  "Eligible  Security"  shall  mean 
any  equity  security  (i)  either  listed  on  the 
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Corporation  or  traded  on  the  Corporation 
pursuant  to  a  grant  of  )inlisted  trading 
privileges  under  Section  12(0  of  the 
Exchange  Act  and  (ii)  specified  by  the 
Corporation  to  be  traded  on  the  Archipelago 
Exchange,  PCXE  Application  or  other  facility, 
as  the  case  may  be. 

[Floor  Trader] 

[(g)— Deleted.] 
[Equity  ASAP] 

[(i)— Deleted.) 
[Equity  ASAP  Holder] 

[(j)— Deleted.) 
ETP 

(iriAM] — No  change. 
ETP  Holder 

(n)[{\)]  The  term  "ETP  Holder"  shall  refer 
to  a  [natural  person,  in  good  standing,  who] 
sole  proprietorship,  partnership,  corporation, 
limited  liability  company  or  other 
organization  in  good  standing  that  has  been 
issued  an  ETP[,  or  has  been  named  as  a 
Nominee].  An  ETP  Holder  must  be  a 
registered  broker  or  dealer  pursuant  to 
Section  15  of  the  Securities  Exchange  Act  of 
1934(,  or  a  nominee  or  an  associated  person 
of  a  registered  broker  or  dealer  that  has  been 
approved  by  the  Corporation  to  conduct 
business  on  the  Corporation's  trading 
facilities).  An  ETP  Holder  shall  agree  to  be 
bound  by  the  Certificate  of  Incorporation, 
Bylaws  and  Rules  of  the  Corporation,  and  by 
all  applicable  rules  and  regulations  of  the 
Securities  and  Exchange  Commission. 

An  ETP  Holder  shall  not  have  ownership 
or  distribution  rights  in  the  Corporation.  An 
ETP  Holder  will  have  limited  voting  rights  to 
nominate  two  Directors  [members)  to  the 
Corporation's  Board  of  Directors  and  one 
Governor  (member]  to  the  Board  of 
Governors  of  the  PCX  Parent.  An  ETP  Holder 
will  have  status  as  a  "member"  of  the  PCX 
Parent  as  that  term  is  defined  in  Section  3  of 
the  Securities  Exchange  Act  of  1934,  as 
amended. 

[ETP  Firm] 

[(m)— Deleted.) 

General  Authorized  Trader 

(o)  The  term  "General  Authorized  Trader" 
or  "GAT"  shall  mean  an  authorized  trader 
who  performs  only  non-market  making 
activities  on  behalf  of  an  ETP  Holder. 

Good  Standing 

^pJ((h))  The  term  "good  standing"  shall 
refer  to  an  ETP  Holder[,  Equity  ASAP  Holder 
or  ETP  Firm]  who  is  not  in  violation  of  any 
of  its  agreements  with  the  Corporation  or  any 
of  the  provisions  of  the  Rules  or  Bylaws  of 
the  Corporation,  and  who  has  maintained  all 
of  the  conditions  for  approval  of  the  ETP. 

Imbalance 

(q)  For  the  purposes  of  the  Opening 
Auction  and  the  Market  Order  Auction,  as 
the  case  may  be,  the  term  "Imbalance"  shall 
mean  the  number  of  buy  or  sell  orders  that 
can  not  be  matched  with  other  orders  at  the 
Indicative  Match  Price  at  any  given  time. 


Indicative  Match  Price 

(r)  For  the  purposes  of  the  Opening 
Auction  or  the  Market  Order  Auction,  as  the 
case  may  be.  the  term  "Indicative  Match 
Price"  shall  mean  for  each  security  (1)  the 
price  at  which  the  maximum  volume  of 
orders  are  executable:  or  (2)  if  there  are  two 
or  more  prices  at  which  the  maximum 
volume  of  orders  are  executable,  the  price 
that  is  closest  to  the  closing  price  of  the 
previous  trading  day's  normal  market  hours, 
as  determined  by  the  Consolidated  Tape. 

Limited  Price  Order 

(s)  The  term  "Limited  Price  Order"  shall 
mean  any  order  with  a  specified  price  or 
prices  (e.g.,  limit  orders  and  Working  Orders), 
other  than  Stop  Orders. 

Marketable 

(t)  The  term  "Marketable"  shall  mean,  for 
a  Limited  Price  Order,  the  price  matches  or 
crosses  the  NBBO  on  the  other  side  of  the 
market.  Market  orders  are  always  considered 
marketable. 

Market  Maker 

(u)  The  term  "Market  Maker"  shall  refer  to 
an  ETP  Holder  that  acts  as  a  Market  Maker 
pursuant  to  Rule  7. 

Market  Maker  Authorized  Trader 

(v)  The  term  "Market  Maker  Authorized 
Trader"  or  "MMAT"  shall  mean  an 
authorized  trader  who  performs  market 
making  activities  pursuant  to  Rule  7  on 
behalf  of  a  Market  Maker. 

Market  Participant 

(w)  For  the  purposes  of  Rule  7,  the  term 
"Market  Participant"  shall  include  electronic 
communications  networks  ("ECN"),  dealer- 
specialists  registered  with  a  national 
securities  exchange,  and  market  makers 
registered  with  a  national  securities 
associQtion. 

NBBO 

(x)  The  term  "NBBO"  shall  refer  to  the 
national  best  bid  or  offer. 

[Nominee) 

[(n)— Deleted.) 
[Non-Resident  Organization) 

[(o)— Deleted.) 
Notice  of  Consent 

(y)  The  term  "Notice  of  Consent"  shall 
mean  a  written  statement  provided  to  the 
Corporation  by  a  Sponsoring  ETP  Holder  by 
which  the  Sponsoring  ETP  Holder 
acknowledges  responsibility  for  the  orders, 
executions  and  actions  of  its  Sponsored 
Participant(s). 

NOW  Recipient 

(z)  The  term  "NOW  Recipient"  shall  mean 
any  exchange,  ECN  or  other  broker-dealer  (1) 
with  which  the  Archipelago  Exchange 
maintains  an  electronic  linkage,  which 
includes  ITS,  and  (2)  which  provides 
instantaneous  responses  to  NOW  Orders 
routed  from  the  Archipelago  Exchange.  The 
Corporation  shall  designate  from  time  to  time 
those  exchanges,  ECNs  or  other  broker- 
dealers  that  qualify  as  NOW  Recipients. 


Odd  Lot  Dealer 

(aa)  The  term  "Odd  Lot  Dealer"  shall  refer 
to  a  Market  Maker  that  is  registered  as  an 
Odd  Lot  Dealer  as  described  in  Rule  7.25. 

Parent 

(bb)  [(p)] — A  "parent"  of  a  specified  person 
or  organization  is  an  affiliate  controlling  such 
person  or  organization  directly[,)  or 
indirectly  through  one  or  more 
intermediaries. 

Participant 

(cc)  The  term  "Participant"  shall  mean  any 
ETP  Holder,  Allied  Person,  partner,  approved 
person,  stockholder  associate,  registered 
employee  or  other  fuU-fime  employee  of  an 
ETP  Holder. 

PCX  Parent 

(dd)  [(q)]  The  term  "PCX  Parent"  shall  refer 
to  the  Pacific  Exchange,  Inc.,  a  Delaware 
corporation  and  national  securities  exchange 
as  the  term  is  defined  in  (by)  Section  6  of  the 
Securities  Exchange  Act  of  1934,  as 
amended.  The  Pacific  Exchange,  Inc.  is  the 
sole  shareholder  of  the  Corporation. 

Person 

(ee)  [(r)) — No  change. 

Registered  Employee 

(ff)  The  term  "Registered  Employee"  shall 
mean  any  person  soliciting  or  conducting 
business  in  securities  on  behalf  of  an  ETP 
Holder. 

Routing  Agreement 

(gg)  The  term  "Routing  Agreement"  shall 
mean  the  form  of  Agreement  between  an  ETP 
Holder  and  the  broker-dealer  affiliate  of 
Archipelago  Exchange,  L.L.C.,  under  which 
the  brokei:-dealer  affiliate  of  Archipelago 
Exchange,  L.L.C.,  agrees  to  act  as  agent  for 
routing  orders  of  the  ETP  Holder  and  the  ETP 
Holder's  Sponsored  Participants  entered  into 
the  Archipelago  Exchange  to  other  market 
centers  or  broker-dealers  for  execution, 
whenever  such  routing  is  required. 

Security 

(hh)  The  terms  "security"  and  "securities" 
mean  any  security  as  defined  in  Rule  3(a)(10] 
under  the  Securities  Exchange  Act  of  1934. 

Self-Regulatory  Organization  ("SRO") 

(ii)  [(sj) — No  change. 

Sponsored  Participant 

(jj)  The  term  "Sponsored  Participant"  shall 
mean  a  person  which  has  entered  into  a 
sponsorship  arrangement  with  a  Sponsoring 
ETP  Holder  pursuant  to  Rule  7.29. 

Sponsoring  ETP  Holder 

(kk)  The  term  "Sponsoring  ETP  Holder" 
shall  mean  a  broker-dealer  that  has  been 
issued  an  ETP  by  the  Corporation  who  has 
been  designated  by  a  Sponsored  Participant 
to  execute,  clear  and  settle  transactions 
resulting  from  the  Archipelago  Exchange. 
The  Sponsoring  ETP  Holder  shall  be  either  (i) 
a  clearing  firm  with  membership  in  a  clearing 
agency  registered  with  the  Commission  that 
maintains  facilities  through  which 
transactions  may  be  cleared  or  (ii)  a 
correspondent  firm  with  a  clearing 
arrangement  with  any  such  clearing  firm. 


Sponsorship  Provisions 

(II)  The  term  "Sponsorship  revisions" 
shall  mean  the  provisions  sent  forth  in  Rule 
7.29(b)(2).  Fore  Sponsored  Participant  to 
obtain  authorized  access  to  the  Archipelago 
Exchange,  the  Sponsored  Participant  and  its 
Sponsoring  ETP  Holder  must  enter  into  an 
agreement  which  incorporates  the 
Sponsorship  Provisions. 

Stockholder  Associate 

(mm)  The  term  "Stockholder  Associate" 
means  a  person  who  is  the  employee  of  an 
ETP  Holder,  who  is  actively  engaged  in  its 
business  and  devotes  the  major  portion  of  his 
or  her  time  thereto,  who  is  not  an  ETP  Holder 
or  Allied  Person,  and  who,  as  a  holder  of 
equity  securities,  has  been  approved  by  the 
Corporation  as  a  stockholder  associate. 

Trading  Facilities 

(nn)  Hi)]  The  term  "Trading  Facilities"  or 
"Facilities"  shall  refer  to  [the  Corporation's 
Los  Angeles  and  San  Francisco  trading  floors, 
office  space]  any  and  all  electronic  or 
automatic  trading  systems  provided  by  the 
Corporation  to  ETP  Holders  [and  ETP  Firms 
in  connection  with  their  floor  trading 
activities,  and  any  and  all  electronic  or 
automatic  systems  access  programs  provided 
by  the  Corporation  to  ETP  Holders,  ETP 
Firms  and  Equity  ASAP  Holders). 

User 

(oo)  The  term  "User"  shall  mean  any  ETP 
Holder  or  Sponsored  Participant  who  is 
authorized  to  obtain  access  to  the 
Archipelago  Exchange  pursuant  to  Rule  7.29. 

User  Agreement 

(pp)  The  term  "User  Agreement"  shall 
mean  an  appropriate  subscription  agreement 
entered  into  by  the  User  with  Archipelago 
Exchange,  L.L.C. 

Wholly  Owned  Subsidiary 

(qq)  [(u)]  The  term  "wholly  owned 
subsidiary"  shall  mean[s)  a  subsidiary 
substantially  all  of  whose  outstanding  voting 
securities  are  owned  by  its  parent  and/or  the 
parent's  other  wholly  owned  subsidiaries. 

Rule  2 

Equity  Trading  Permits  (and  Equity  ASAPs) 

Securities  Business 

Rule  2.1(a)  Every  ETP  Holder(,  ETP  Firm 
and  Equity  ASAP  Holder]  shall  have  as  its 
principal  purpose  the  conduct  of  a  seciu"ities 
business. 

(b)  An  ETP  Holder],  ETP  Firm  and  Equity 
ASAP  Holder]  shall  be  deemed  to  have  such 
a  purpose  if  and  so  long  as[:] 

[(1)]  the  ETP  Holder],  ETP  Firm  or  Equity 
ASAP  Holder,  as  the  case  may  be,]  has 
qualified  and  acts  in  respect  of  its  business 
in  an  approved  capacity  pursuant  to  the 
Certificate  of  Incorporation,  Bylaws,  Rules 
and  procedures  of  the  Corporation;  and  all 
transactions  are  in  compliance  with  Section 
11(a)  of  the  Securities  Exchange  Act  of  1934 
as  amended  and  the  Rules  and  regulations 
adopted  thereunder[;  or] 

((2)  the  ETP  Holder  is  a  general  partner, 
executive  officer  or  nominee  of  an  ETP  Firm 
who  has  conferred  ETP  trading  privileges 
upon  that  ETP  Firm]. 


(c)  No  ETP  Holder(,  ETP  Firm  or  Equity 
ASAP  Holder]  shall  utilize  any  scheme, 
device,  arrangement,  agreement  or 
understanding  designed  to  circumvent  or- 
avoid,  by  reciprocal  means  or  in  any  other 
manner,  the  provisions  of  this  Rule  2.1. 

Qualifications  (and  Application  of  Individual 
Applicants]  of  Applicants 

[Rule  2.2— Deleted.] 

[Qualifications  of  Firm  Applicants] 

Rule  [2.3.1  2.2 

[(a))  An  ETP  [or  Equity  ASAP]  may  be  held 
by  an  entity  which  is  a  registered  broker  or 
dealer  pursuant  to  Section  15  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  including  sole  proprietors, 
partnerships,  limited  liability  partnerships, 
corporations,  and  limited  liability 
companies.  A  corporation,  limited  liability 
company,  or  limited  liability  partnership 
must  be  organized  under  the  laws  of  one  of 
the  states  of  the  United  States  or  under  other 
laws  as  the  Corporation's  Board  o/Directors 
shall  approve. 

[(b)-(d)— Deleted.) 

Application  Procedures 

Rule  (2.4.)  2.3 

(a)  Every  [individual]  person  applying  to 
become  em  ETP  Holder],  every  individual 
applying  to  become  the  Nominee  of  an  ETP 
Firm,  every  entity  upon  whom  an  ETP 
Holder  will  confer  trading  privileges,  and 
every  entity  applying  to  become  an  Equity 
ASAP  Holder]  shall  complete  an  application 
on  a  form  prescribed  by  the  Corporation  and 
shall  file  it  with  the  Corporation.  The 
application  shall  be  filed  with  such 
application  fees  and  such  documents  as  may 
be  required  by  the  Corporation.  Application 
fees  are  not  transferable  and  not  refundable. 

(b)  Within  a  reasonable  period  of  time 
following  receipt  of  an  application  for  an  ETP 
[or  Equity  ASAP],  the  name  of  the  applicant[, 
and  in  the  case  of  an  entity,  the  individual 

in  whose  name  the  permit  will  be  held,]  shall 
be  distributed  to  all  ETP  Holders  and  [Equity 
ASAP  Holders  and]  shall  be  posted  by  the 
Corporation  by  publishing  the  name  of  each 
applicant  in  the  Corporation's  Weekly 
Bulletin  for  at  least  ten  (10)  calendar  days 
prior  to  the  approval  or  rejection  of  the 
application  by  the  Corporation. 

(c)  Every  (individual]  applicant  and[,  in  the 
case  of  applicant  entities,]  all  persons 
associated  with  the  [entity,]  applicant  may  be 
investigated  by  the  Corporation.  The 
applicant  shall  file  with  the  Corporation  such 
additional  documents  as  may  be  requested  by 
the  Corporation. 

(d)  Upon  completion  of  the  application 
process,  the  Corporation  shall  consider  and 
then  approve  or  reject  the  application,  unless 
there  is  just  cause  for  delay.  [Individual]  Sole 
proprietor  applicants  and  persons  associated 
with  applicant  entities  may  be  required  to 
appear  in  person  before  the  Corporation.  The 
Corporation  may  also  require  any  ETP 
Holder],  Equity  ASAP  Holder]  or  person 
associated  with  an  ETP  (Firm  or  Equity 
ASAP]  Holder  who  may  possess  information 
relevant  to  the  applicant's  suitability  for 
holding  an  ETP  [or  Equity  ASAP]  to  provide 
information  or  testimony. 

(e)  The  Corporation  shall  approve  an 
application  if  it  finds  that  the  applicant 


meets  all  of  the  qualifications  for  holding  an 
ETP  [or  Equity  ASAP).  The  Corporation  shall 
reject  an  application  if  it  does  not  make  such 
a  finding  or  if  it  finds  that,  if  the  application 
were  approved,  the  permit  holder  would  be 
subject  to  suspension  or  expulsion  under  the 
provisions  of  the  Bylaws,  Rules  or 
procedures  of  the  Corporation  or  the  rules, 
regulations  and  procedures  promulgated 
under  the  Securities  Exchange  Act  of  1934, 
as  amended. 

(f) — No  change. 

(g)  In  the  event  that  an  application  is 
rejected  by  the  Corporation,  the  applicant 
shall  have  an  opportunity  to  be  heard  upon 
the  specific  grounds  for  the  rejection,  in 
accordance  with  the  provisions  of  Rule  10. 
An  applicant  denied  an  ETP  (or  Equity 
ASAP]  may  challenge  the  denial  by  filing 
with  the  Corporate  Secretary,  a  petition  for 
review  of  the  denial  by  the  Corporation's 
Board  Appeals  Committee.  Such  petition 
shall  be  filed  within  thirty  (30)  calendar  days 
of  the  date  upon  which  the  Corporation's 
decision  was  mailed  to  the  applicant  and 
shall  be  filed  in  accordance  with  the 
provisions  of  Rule  [10.14]  10.13. 

Denial  of  or  Conditions  to  ETPs  (or  Equity 
ASAPs] 

Rule  (2.5.)  2.4(a)  The  Corporation  may 
deny  (or  may  condition)  trading  privileges 
under  an  ETP  or  (Equity  ASAP  or]  may  bar 
a  natural  person  from  becoming  associated 
(or  may  condition  an  association)  with  an 
ETP  [Firm  or  Equity  ASAP]  Holder  for  the 
same  reasons  that  the  Securities  and 
Exchange  Commission  may  deny  or  revoke  a 
broker  or  dealer  registration  and  for  those 
reasons  required  or  allowed  under  the 
Securities  Exchange  Act  of  1934,  as 
amended. 

(b)  The  Corporation  may  deny  or  may 
condition  trading  privileges  under  an  ETP  (or 
Equity  ASAP],  or  may  prevent  a  natural 
person  from  becoming  associated  (or  may 
condition  an  association)  with  an  ETP  [Finn 
or  Equity  ASAP]  Holder  when  the  applicant 
directly  or  indirectly: 

(1)  is  unable  to  satisfactorily  demonstrate 
its  present  capacity  to  adhere  to  all 
applicable  Corporation  and  Securities  and 
Exchange  Commission  policies,  [Rules]  rules 
and  regulations,  including,  without 
limitation,  those  concerning  record-keeping, 
reporting,  finance  and  trading  procedures; 

(2)  has  previously  violated,  and  there  is  a 
reasonable  likelihood  such  applicant  will 
again  engage  in  acts  or  practices  violative  of, 
any  applicable  Corporation  or  Securities  and 
Exchange  Commission  policies,  [Rules]  rules 
and  regulations,  including,  without 
limitation,  those  concerning  record-keeping, 
reporting,  finance  and  trading  procedures  or 
those  [Rules]  rules  of  other  self-regulatory 
organizations  of  which  such  applicant  is  or 
was  a  member[:) 

(3)-(5) — No  change. 

(6)  owes  an  undisputed  debt  to  an  ETP 
HoldeH,  ETP  Firm  or  Equity  ASAP  Holder) 
arising  out  of  the  securities  business,  in 
which  case  the  Corporation  may  take  such 
action  as  it  deems  appropriate,  including, 
without  limitation,  denying  the  application 
or  conditioning  the  issuance  of  the  ETP  (or 
Equity  ASAP)  upon  the  execution  of  an 
agreement  regarding  repayment  of  the  debt; 
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(7)  allegedly  owes  a  debt  to  an  ETP 
Holder!.  ETP  Firm  or  Equity  ASAP  Holder] 
arising  out  of  the  securities  business,  in 
which  case  the  Corporation  may  take  such 
action  as  it  deems  appropriate,  including, 
without  limitation,  denying  the  application 
or  conditioning  the  issuance  of  the  ETP  (or 
Equity  ASAP]  upon  the  debt  being  submitted 
to  arbitration  pursuant  to  Rule  12  at  the 
request  of  the  ETP  [Holder,  ETP  Firm  or 
Equity  ASAP)  Holder  to  whom  the  debt  is 
allegedly  owed; 

(8H10)— No  change. 

Series  7  Requirement  (for  Off-Floor  Traders] 

(A)  Traders  of  ETP  [Firms  and  Equity 
ASAP]  Holders  for  which  the  Corporation  is 
the  Designated  Examining  Authority  ("DEA") 
must  successfully  complete  the  General 
Securities  Registered  Representative 
Examination  (Test  Series  7),  if  the  primary 
business  of  the  ETP  [Firm  or  Equity  ASAP] 
Holder  involves  the  trading  of  securities  that 
is  unrelated  to  the  performance  of  the 
functions  of  a  registered  [specialist  or 
registered  floor  broker]  Market  Maker.  Unless 
required  to  complete  the  Series  7  under  Rule 
7.21(b)(2),  the  [The]  following  are  exempt 
from  the  requirement  to  successfully 
complete  the  Series  7  Examination:  ETP 
Holders  who  are  performing  the  function  of 

a  registered  [specialist  or  registered  floor 
broker]  Market  Maker  (pursuant  to  Rule 
[7.22(a))]  7). 

For  purposes  of  this  Rule: 

(i)  The  term  "trader"  means  a  person  (a) 
who  is  directly  or  indirectly  compensated  by 
an  ETP  [Firm  or  Equity  ASAP]  Holder,  or 
who  is  any  other  associated  person  of  an  ETP 
[Firm  or  Equity  ASAP]  Holder  and  (b)  who 
trades,  makes  trading  decisions  with  respect 
to,  or  otherwise  engages  in  the  proprietary  or 
agency  trading  of  securities;  and 

(ii)  The  term  "primary  business"  means 
greater  than  50%  of  the  ETP  [Firm's  or  Equity 
ASAP]  Holder's  business. 

(B)  Each  ETP  [Firm  and  Equity  ASAP] 
Holder  for  which  the  Corporation  is  the  DEA 
must  complete,  on  an  annual  basis,  and  on 

a  form  prescribed  by  the  Corporation,  a 
written  attestation  as  to  whether  the  ETP 
[Firm's  or  Equity  ASAP]  Holder's  primary 
business  is  conducted  in  the  performance  of 
the  function  of  a  registered  [specialist  or  a 
registered  floor  broker]  Market  Maker 
(pursuant  to  Rule  [7.22(a))]  7). 

(C)  The  requirement  to  complete  the  Series 
7  Examination  will  apply  to  current  traders 
of  ETP  [Firms  and  to  Equity  ASAP]  Holders 
that  meet  the  criteria  of  subsection  (A), 
above,  as  well  sis  to  future  traders  of  ETP 
[Firms  or  Equity  ASAP]  Holders  that  meet 
the  criteria  of  subsection  (A),  above,  at  a  later 
date.  Traders  of  ETP  [Firms  or  Equity  ASAP] 
Holders  that  meet  the  criteria  of  subsection 
(A),  above,  at  the  time  of  SEC  approval  of  this 
Rule,  must  successfully  complete  the  Series 

7  Examination  within  six  months  of 
notification  by  the  Corporation. 

(11H13)— No  change. 

(c)  The  Corporation  may  waive  or  modify 
a  required  examination  for  any  applicant  if, 
within  two  years  of  the  date  such  applicant 
applied  to  the  Corporation  for  an  ETP  [or 
Equity  ASAP],  such  applicant  has 
successfully  completed  a  comparable 
examination  administered  by  a  self- 


regulatory  organization  or  the  Securities  and 
Exchange  Commission. 

(d)  The  Corporation  shall  regard  the  failure 
by  any  applicant  to  carry  out  any  contract  or 
honor  any  financial  commitment  with  an 
ETP  Holder!,  ETP  Firm  or  Equity  ASAP 
Holder]  as  a  violation  of  just  and  equitable 
principles  of  trade,  and  an  indication  of  a 
broker  or  dealer  applicant's  inability  to  meet 
such  standards  of  financial  responsibility  as 
may  be  set  by  the  Corporation. 

(e)  No  change. 

(f)  The  Corporation's  Business  Conduct 
Committee  may  take  action  against  an  ETP 
Holder],  ETP  Firm  or  Equity  ASAP  Holder) 
under  Rule  10  when  any  of  the  above  reasons 
for  denying  or  conditioning  the  issuance  of 
an  ETP  [or  Equity  ASAP,  as  the  case  may  be,] 
come  into  existence  after  an  application  has 
been  approved  and  an  ETP  [or  Equity  ASAP] 
has  been  issued. 

Publication  of  Approved  ETP  (and  Equity 
ASAP]  Applications 

Rule  [2.6]  2.5  With  respect  to  each  ETP 
[and  Equity  ASAP]  that  is  issued,  the 
Corporation  shall  promptly  distribute  a 
notice  thereof  to  all  ETP  Holders],  ETP  Firms 
or  Equity  ASAP  Holders]  by  publishing  the 
name  of  each  new  ETP  Holder],  ETP  Firm 
and  Equity  ASAP  Holder)  in  the 
Corporation's  Weekly  Bulletin. 

Requirements  of  Holding  an  ETP  [or  Equity 
ASAP) 

Requirements  Applicable  Generally 

Revocable  Privilege 

Rule  [2.7]  2.6.  The  issuance  of  an  ETP  (or 
an  Equity  ASAP)  constitutes  only  a  revocable 
privilege  and  confers  on  its  holder  no  right 
or  interest  of  any  nature  to  continue  as  an 
ETP  Holder],  ETP  Firm  or  Equity  ASAP 
Holder,  as  the  case  may  be). 

No  Liability  for  Using  Trading  Facilities 

Rule  (2.8)  2.7.  The  Corporation  shall  not  be 
liable  for  any  damages  sustained  by  an  ETP 
Holder],  ETP  Firm  or  Equity  ASAP  Holder] 
growing  out  of  the  use  or  [employment] 
enjoyment  by  such  ETP  (Holder,  ETP  Firm  or 
Equity  ASAP]  Holder  of  the  facilities 
afforded  by  the  Corporation  in  the  conduct  of 
[their]  its  business.  Each  ETP  Holder],  ETP 
Firm  and  Equity  ASAP  Holder]  expressly 
[agree]  agrees,  in  consideration  of  the 
issuance  of  the  ETP  [or  Equity  ASAP,  as  the 
case  may  be],  to  release  and  discharge  the 
Corporation,  its  officers,  directors,  employees 
and  agents,  of  and  from  claims  or  damages 
arising  from  their  acceptance  and  use  of  such 
ETP  [or  Equity  ASAP)  and  their  agreement  to 
be  bound  by  the  Certificate  of  Incorporation, 
Bylaws  and  Rules  of  the  Corporation. 

Corporation  Not  Bound  By  ETP  Holder[,  ETP 
Firm  or  Equity  ASAP  Holder]  Agreements 

Rule  (2.9)  2.8.  Nothing  contained  in  any 
partnership  agreement,  limited  partnership 
agreement,  articles  of  incorporation, 
resolutions,  by-laws  or  any  other 
organizational  documents,  or  amendment 
thereto,  of  an  ETP  [Firm  or  Equity  ASAP) 
Holder,  not  any  other  agreements  between 
any  ETP  [Holder,  ETP  Firm  and/or  Equity 
ASAP]  Holder  and  a  third  party,  or  any 
amendment  thereto,  even  though  submitted 


to  or  filed  with  the  Corporation,  shall 
obligate  or  be  binding  upon  the  Corporation. 

Only  ETP  (Firms  and  Equity  ASAP  Holders 
To  Trade  Under  Firm  Name)  Holder 
Organizations  May  Carry  Customer  Accounts 

[Rule  2.10.)  Rule  2.9.  ]Only  Equity  ASAP) 
Only  ETP  Holders  (and  ETP  Firms]  which  are 
partnerships,  limited  liability  partnerships, 
corporations  or  limited  liability  companies 
shall  carry  accounts  for  customers  or  conduct 
business  under  a  firm  name],  except  that  if 
by  death  or  otherwise,  an  ETP  Firm  is 
reduced  to  the  ETP  Holder,  such  ETP  Firm 
may  continue  business  in  the  firm  name  for. 
such  a  period  only  as  may  be  allowed  by  the 
Corporation). 

Sole  Proprietors  land  Individual  ETP 
Holders] 

[Rule  2.11)  Rule  2.W(a)  A  sole  proprietor 
ETP  Holder  may  not  carry  public  customer 
accounts. 

((bHc)— Deleted.) 

l[d)](b)  Sole  proprietor  ETP  Holders  shall 
comply  with  such  additional  requirements  as 
the  Corporation  may  fixjm  time  to  time 
prescribe. 

ETP  IFirms  and  Equity  ASAP  Holders) 
Holder  Organizations 

[Rule  2.12]  Rule  2. 7 1  ](a)— Deleted.) 

1(b))  (a)  Each  ETP  (Firm  and  Equity  ASAP) 
Holder  shall  maintain  at  the  Corporation  at 
all  times  a  record  of  the  name  and  address 
of  the  individual  duly  authorized  by  such 
[Firm  or]  ETP  Holder  to  receive  and  accept 
legal  or  other  notices  on  its  behalf. 

((c))  (b)  An  ETP  (Firm  or  Equity  ASAP) 
Holder  shall  adopt  such  restrictions  on  the 
conduct  of  its  affairs  as  may  be  prescribed  by 
the  Corporation,  including,  without 
limitation,  restrictions  to  the  payment  of 
dividends  and  loans  to  officers,  directors, 
stockholders,  partners  or  members. 

Rule  [2.13]  2.12.  An  ETP  (Firm  or  Equity 
ASAP)  Holder  that  intends  to  admit  any 
person  to  partnership,  or  to  elect  or  appoint 
any  person  as  an  officer  or  director,  or  to 
enter  into  a  partnership  agreement,  or  to  form 
a  corporation  or  limited  liability  company  or 
other  entity,  or  to  alter  the  terms  of  an 
existing  partnership  agreement  or  articles  of 
incorporation  or  limited  liability  company 
agreement  or  other  similar  operating 
agreement  shall  notify  the  Corporation  in 
writing  of  such  proposed  admission, 
arrangement,  or  alteration  before  said 
becomes  effective  and  shall  submit  such 
papers  and  information  and  comply  with 
such  requirements  in  connection  therewith 
as  the  Corporation  may  prescrit)e. 

Rule  12.14]  2.13 

(a)  Allied  Persons  and  Approved  Persons, 
as  defined  in  Rule  1,  shall  be  subject  to 
approval  by  the  Corporation.  An  ETP  [Firm 
or  Equity  ASAP)  Holder  which  proposes  to 
admit  an  Allied  Person  or  an  Approved 
Person  shall  notify  the  Corporation  in 
writing,  shall  pay  any  applicable  fees  and 
shall  submit  such  information  as  may  be 
reasonably  required  by  the  Corporation. 

(b)  In  order  to  maintain  its  trading 
privileges,  each  ETP  (Firm  and  Equity  ASAP] 
Holder  shall  obtain  approval  from  the 
Corporation  for  all  persons  required  to  be 
approved,  and  each  such  ETP  JFirm  and 


Equity  ASAP)  Holder  shall  maintain 
continuous  compliance  with  all  standards 
prescribed  by  the  Bylaws  and  Rules  of  the 
Corporation. 

(c)  Each  ETP  IFirm  and  Equity  ASAP] 
Holder  shall  promptly  give  the  Corporation 
written  notice  on  such  form  as  may  be 
required  by  the  Corporation  of  the  death, 
retirement,  or  other  termination  of  any  ETP 
Holder,  lEquity  ASAP  Holder,]  Allied' Person, 
Approved  Person  and  of  the  dissolution  of 
the  ETP  IFirm  or  Equity  ASAP]  Holder. 

(d)  Each  ETP  (Firm  and  Equity  ASAP) 
Holder  shall  designate  "principal  executive 
officers"  of  such  corporation  who  must],  in 
the  case  of  ETP  Firms,]  be  (ETP  Holders  or] 
Allied  Persons,  and  who],  in  either  case,] 
must  exercise  supervision  and  control  over 
the  various  areas  of  the  business  of  such 
[Firm  or]  FTP  Holder  in  such  areas  as  the 
Rules  of  the  Corporation  may  prescribe. 

(e)  Each  ETP  [Firm  and  Equity  ASAP] 
Holder  shall  include  in  its  name  an 
appropriate  identifier  of  its  corporate  or 
business  association  status,  in  English  (e.g., 
Incorporated,  Corporation,  Limited  Liability 
Company,  Limited  Liability  Partnership,  or 
an  appropriate  abbreviation  thereof). 

(f)  "rhe  Corporation  may  require  each 
applicant  becoming  a  general  partner,  officer, 
voting  stockholder,  limited  liability  company 
member,  or  director  of  any  ETP  (Firm  or 
Equity  ASAP)  Holder  to  pass  an  examination 
to  demonstrate  that  they  have  adequate 
experience  and  knowledge  of  the  securities 
business  before  undertaking  any  active  duties 
with  the  firm.  Compliance  with  this 
requirement  may  be  waived  if  the  principal 

is  a  member  of  an  ETP  IFirm  or  Equity  ASAP] 
Holder  belonging  to  another  national 
securities  exchange  having  comparable 
requirements. 

(g)  Each  ETP  [Firm]  Ho/der  shall  be  liable 
for  all  [of  the]  liabilities  to  the  Corporation 
of  [the  ETP  Holders,  as  the  case  may  be, 
conferring  his  or  her  on  their  ETP  trading 
privileges  on  the  firm]  authorized  traders, 
which  shall  include,  without  limitation,  the 
payment  of  all  ICorporation]  fees  and  charges 
as  well  as  meeting  all  obligations  accruing  in 
the  course  of  Ithe  firm's  (or  its  respective  ETP 
Holders')]  an  ETP  Holder's  or /I T's  business 
with  the  Corporation. 

(h)  Each  (ETP  Holder.  Equity  ASAP 
Holder,]  Approved  Person,  Allied  Person, 
Affiliate,  and  Associated  Person  shall  be 
liable  to  the  same  discipline  and  penalties  for 
the  acts  and  omissions  of  his  or  her  ETP 
[Firm  or  Equity  ASAP]  Holder],  as  the  case 
may  be,]  as  for  their  own  acts. 

(i)  Claims  of  (ETP  Holders,  Equity  ASAP 
Holders, ]  Affiliates,  Allied  Persons,  directors, 
officers,  and  Associated  Persons  of  an  ETP 
IFirm  or  Equity  ASAP]  Holder  shall  be 
subordinate  in  right  of  payment  to  payment 
or  provision  for  payment  of  all  claims  of 
customers  of  such  ETP  Holderl,  ETP  Firm  or 
Equity  ASAP  Holder). 

(j)  Each  ETP  [Firm  and  Equity  ASAP] 
Holder  shall  submit  to  the  Corporation,  at 
such  times  as  the  Corporation  may  require, 
an  affidavit  listing,  to  the  best  of  its 
knowledge  and  belief,  the  name  of  each  party 
directly  or  indirectly  beneficially  owning  1  % 
or  more  of  its  outstanding  voting  stock  and 
showing  the  percentage  of  such  ownership. 


(k)  No  parent  or  person  controlling  any 
parent  of  an  ETP  [Firm  or  Equity  ASAP] 
Holder  may  engage  in  any  transaction  or 
action  for  the  purpose  of  circumventing  any 
Rule  of  the  Corporation  governing  the 
activities  of  an  ETP  IFirm  or  Equity  ASAP 
Holder,  as  the  case  may  be.)  Holder. 

(1)  ETP  IFirms  and  Equity  ASAP]  Holders 
shall  comply  wit  such  additional 
requirements  as  the  Corporation  may  from 
time  to  time  prescribe. 

Rule  12.15]  2.24. 

(a)  Each  ETP  (Firm  and  Equity  ASAP] 
Holder  that  is  a  partnership  (whether  general 
or  limited)  and  which  has  only  one  general 
partner  shall  provide  in  its  partnership 
agreement  that: 

(l)-(2)— No  change. 

(b)  Upon  the  death  or  withdrawal  of  any 
partner,  if  the  partnership  business  is 
continued  by  the  surviving  partners,  the 
continuing  partnership  will  not  be 
recognized  as  an  ETP  [Firm  or  Equity  ASAP] 
Holderl,  as  the  case  may  be,]  if  the 
unsubordinated  claim  of  the  deceased  or 
withdrawing  partner  to  a  return  of  such 
deceased  or  withdrawing  partner's  capital 
contribution  would  result  in  a  net  capital 
impairment  of  the  continuing  partnership. 
The  continuing  partnership  will  ordinarily  be 
recognized  as  an  ETP  [Firm  or  Equity  ASAP] 
Holderl,  as  the  case  may  be,]  during  the 
period  of  subordination  of  such  claim  if 
subordination  provisions  substantially  as 
follows  are  included  in  the  partnership 
agreement: 

Upon  the  death  of  a  withdrawal  of  any 
partner,  if  the  surviving  partners  desire  to 
continue  to  the  partnership  business,  the 
capital  contribution  of  such  deceased  or 
withdrawing  partner  shall  remain  at  the  risk 
of  the  business  and  shall  be  considered 
capital  of  such  continuing  firm  for  a  period 
of  fifteen  (15)  calendar  days  to  the  extent 
necessary  to  comply  with  the  net  capital 
requirements  of  the  Corporation.  Any  claim 
of  the  withdrawing  partner  or  of  the  personal 
representative  of  the  deceased  partner  to  the 
repayment  of  such  deceased  or  withdrawing 
partner's  capital  contribution  during  such 
period  shall  be  subordinated  to  the  payment 
in  full  of  such  claims  of  all  present  and 
future  creditors  of  the  continuing  partnership 
arising  out  of  any  matters  occurring  before 
the  end  of  such  period. 

[Terms  and  Conditions  Relating  tp  Equity 
ASAPs) 

[Rule  2.16.— Deleted] 

Responsibilities  of  Non-resident  Firms 

Rule  12.17.)  2.15[a)  An  ETP  IFirm  or  Equity 
ASAP]  Holder  that  does  not  maintain  an 
office  in  the  United  States  responsible  for 
preparing  and  maintaining  financial  and 
other  reports  required  to  be  filed  with  the 
Securities  and  Exchange  Commission  and  the 
Corporation  must:    . 

(1) — ^No  change. 

(2)  Reimburse  the  Corporation  for  any 
expenses  incurred  in  connection  with 
examinations  of  the  ETP  Holderl,  ETP  Firm 
or  Equity  ASAP]  Holder  to  the  extent  that 
such  expenses  exceed  the  cost  of  examining 
an  ETP  IHolder,  ETP  Firm  or  Equity  ASAP] 
Holder  located  within  the  continental  United 
States  in  the  geographic  location  most  distant 


from  the  principal  office  of  the  Corporation 
or,  in  such  other  amount  as  the  Corporation 
may  deem  to  be  an  equitable  allocation  of 
such  expenses. 

(3) — No  change. 

(4)  Utilize,  either  directly  or  indirectly,  the 
services  of  a  broker/dealer  registered  with  the 
Securities  and  Exchange  Commission,  a  bank 
or  a  clearing  agency  registered  with  the 
Securities  and  Exchange  Commission  located 
in  the  United  States  in  clearing  all 
A  transactions  involving  persons  affiliated  with 
•  the  ETP  Holder  [,  ETP  Firm  or  Equity  ASAP 
Holder,]  except  where  both  parties  to  a 
transaction  agree  otherwise. 

Amendments  to  ETP  [Firm  and  Equity  ASAP) 
Holder  Documents 

Rule  (2.18.)  2.16(a)  All  formation 
documents  for  ETP  [Firms  and  Equity  ASAP) 
Holders,  such  4s  articles  of  incorporation,  by- 
laws, partnership  agreements,  limited 
liability  company  agreements,  and  all 
amendments  thereto,  now  in  effect  or 
adopted  in  the  future,  shall  be  filed  with  the 
Corporation  and  shall  be  subject  to  approval 
by  the  Corporation. 

(b)  Each  ETP  [Holder,  ETP  Firm  and  Equity 
ASAP]  Holder  must  submit  to  the 
Corporation  any  amendment  to  any 
document  submitted  as  part  of  their 
application,  including  but  not  limited  to 
amendments  to  documents  required  by  Rule] 
4)  2.3.  amendments  to  the  [permit  holder's) 
ETP  Holder's  Form  BD,  and  changes  to  the 
[permit  holders]  ETP  Holder's  home  or 
business  address,  within  fifteen  (15)  business 
days  of  such  amendment  or  change. 

ETP  Charges 

Rule  (2.19.)  2.37(a)  Securities  and 
Exchange  Commission  Registration  Fee: 
Section  31  of  the  Securities  Exchange  Act  of 
1934  imposes  upon  every  national  securities 
exchange  the  payment  of  a  fee  of  1 /300th  of 
1  percentum  of  the  aggregate  dollar  amount 
of  the  sales  of  securities  transacted  on  the 
exchange,  subject  to  some  limitations.  There 
shall  be  paid  to  the  Corporation  by  each  ETP 
Holderl,  ETP  Firm  or  Equity  ASAP  Holder) 
in  such  manner  and  at  such  times  as  the 
Corporation  shall  direct.  Section  31  fees 
equal  to  the  sum  of  one  cent  for  each  $300 
or  fraction  thereof  of  the  aggregate  dollar 
amount  of  the  sales  of  securities  transacted 
by  it  through  the  Corporation,  except  in 
respect  of  traasactions  in  securities  which  are 
direct  obligations  of  or  guaranteed  as  to 
principal  or  interest  by  the  Untied  States,  of 
such  securities  issued,  or  obligations 
guaranteed  by  corporations  in  which  the 
United  States  has  a  direct  or  indirect  interest 
as  may  be  designated  for  exemption 
therefrom  by  the  Secretary  of  the  Treasury. 
Such  sum  shall  be  paid  by  the  selling  ETP 
Holderl.  ETP  Firm  or  Equity  ASAP  Holder] 
as  appearing  on  the  comparison  ticket  of  each 
transaction  effected.  The  selling  ETP  IHolder. 
ETP  Firm  or  Equity  ASAP)  Holder  shall 
charge  and  collect  such  sum  from  the  persons 
for  whom  he,  she  or  it  was  acting  in  making 
the  transaction.  ISpecialists]  Market  Makers 
shall  pay  such  sum  of  both  odd  lots  and 
round  lots  that  they  sell. 

(b)  Other  Charges:  In  addition  to 
transaction  fees  and  the  Securities  and 
exchange  Commission  registration  fee.  the 
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Corporation  may  from  the  time  fix  and 
impose  other  charges  or  fees  to  be  paid  by 
ETP  Holders[,  ETP  Finns  and  Equity  ASAP 
Holders]  for  the  use  of  equipment  or  facilities 
or  for  services  or  privileges  granted. 

Exemption  from  Registration  Requirements 

Rule  [2.20.1  2.ja.  An  ETP  (Firm  or  Equity 
ASAPl  Holder  shall  be  exempt  from  such 
registration  requirements  as  the  Corporation 
may  designate  if  it  is  a  member  organization 
of  another  self-regulatory  organization,  which 
is  the  appointed  Designated  Examining 
Authority  ("DEA")  for  such  organization  by 
the  Securities  and  Exchange  Commission. 

Termination  of  (Trading  Privileges]  ETP 

[Rule  2.21]  Rule  2.19(a)  [Trading  privileges 
conferred  by  an]  An  ETP  (or  Equity  ASAP] 
will  terminate  upon  the  occurrence  of  any 
one  of  the  following  conditions: 

(1)  the  expulsion  of  the  ETP  Holder(,  ETP 
Firm  or  Equity  ASAP  Holder]  from  the 
Corporation's  Trading  Facilities; 

(2)  the  suspension  of  the  ETP  Holder(,] 
where  such  ETP  (Firm  or  Equity  ASAP] 
Holder  (where  such  Holder  or  Firm)  failed  to 
be  reinstated  at  the  expiration  of  the  period 
of  suspension,  including  any  extension  of 
such  period  which  may  have  been  granted  by 
the  Corporation; 

(3)  the  formal  or  informal  dissolution  or 
winding  up  of  an  ETP  [Firm  or  Equity  ASAP] 
Holder; 

(4}-(5) — No  change. 

(b)  Obligations  of  Terminating  ETP 
Holders],  ETP  Firms  and  Equity  ASAP 
Holders):  Every  ETP  (Firm,  and  Equity 
ASAP]  Holder,  and  any  successor-in-interest 
thereto,  and  each  ETP  (Holder  and  Equity 
ASAP]  Holder  whose  trading  privileges  are 
terminated  due  to  expulsion,  suspension 
without  reinstatement,  death,  declaration  of 
incompetency,  dissolution,  winding  up,  or 
other  cessation  of  business,  must  be  current 
in  all  niings  and  payments  of  dues,  fees  and 
charges  relating  to  that  ETP  [or  Equity  ASAP, 
as  the  case  may  be],  including,  without 
limitation,  filing  fees  and  charges  required  by 
the  Securities  and  Exchange  Commission  and 
the  Securities  Investor  Protection 
Corporation,  if  any  ETP  Holder,  [ETP  Firm, 
or  Equity  ASAP  Holder,]  or  any  successor-in- 
interest  thereto,  fails  to  make  all  such  filings, 
or  to  nav  all  such  dues,  fees  and  charges,  the 
Secretary  of  the  Corporation  shall  retain  such 
jurisdiction  over  such  former  ETP  Holder], 
ETP  Firm  or  Equity  ASAP]  Holder  to  require 
such  filings  and  collect  such  outstanding 
dues  fines  and  charges  until  such  time  as 
they  have  been  filed  and/or  paid. 

((c)— Deleted.] 

Limited  Transferability 

Rule  [2.22]  2.20(a)  Transfer  by  Pmchase, 
Sale  or  Lease  Prohibited.  ETPs  [and  Equity 
ASAPs]  may  not  be  purchased  (other  than 
from  the  Corporation),  sold  or  leased.  Any 
purported  purchase  (other  than  from  the 
Corporation),  sale  or  lease  of  an  ETP  (or 
Equity  ASAP]  shall  be  void  abe  inition 
within  further  action  by  the  Corporation. 

(b)  Private  Transfer  Void:  An  ETP  (Holder, 
ETP  Firm  or  Equity  ASAP]  Holder  which 
attempts  to  transfer  an  ETP  [or  Equity  ASAP] 
by  private  sale  or  lease,  or  otherwise,  may  be 
adjudged  guilty  of  conduct  detrimental  to  the 


interest  and  welfare  of  the  Corporation,  and 
any  purported  transfer  shall  be  void  ab  initio 
without  further  action  by  the  Corporation 
and  will  confer  no  rights  upon  the  purported 
transferee. 
((c)— Deleted.) 

Employees  of  ETP  (Firms  and  Equity  ASAP] 
Holders  Registration 

Rule  [2.23]  2.21(a)  Every  employee, 
including  any  branch  office  [managers] 
manager,  of  an  ETP  (Firm  or  Equity  ASAP] 
Holder  who  is  compensated  directly  or 
indirectly  for  the  solicitation  or  handling  of 
business  in  securities,  including  trading  in 
securities  for  the  account  of  the  organization, 
whether  such  securities  are  those  dealt  in  on 
the  Corporation  or  those  dealt  in  over-the- 
counter,  must  be  registered  with  an  approved 
by  the  Corporation. 

The  Corporation  may  waive  compliance 
with  the  requirements  of  Rule  (2.23(a)] 
2.21(a)  in  the  event  the  ETP  [Firm  or  Equity 
ASAP]  Holder  is  also  a  member  organization 
of  another  national  securities  exchange 
having  comparable  requirements. 

(b)-(c) — No  change. 

(d)  A  registered  employee  may  not  be 
engaged  in  any  other  business  or  be 
employed  by  another  employer  in  any 
capacity  or  receive  compensation,  without 
the  prior  written  and  continuing  approval  of 
his  or  her  ETP  Holder],  ETP  Firm  or  Equity 
ASAP  Holder,  as  the  case  may  be,]  and  such 
registered  employee  shall  devote  a 
substantial  portion  of  the  business  day  to  the 
activities  of  his  or  her  (Firm  or]  ETP  Holder. 

(e)  No  ETP  [Holder.  ETP  Firm  or  Equity 
ASAP]  Holder  may  employee  any  employee 
of  the  Corporation  during  the  hours  of  regular 
employment  by  the  Corporation.  No  ETP 
(Holder,  ETP  Firm  or  Equity  ASAP]  Holder 
may  employ  any  employee  of  the  Corporation 
outside  the  hours  of  regular  employment  by 
the  Corporation  without  having  obtained  the 
prior,  written  approval  therefore  of  the 
Corporation  and  registering  therewith  the 
name  of  said  employee,  the  nature  of  the 
services  rendered  and  the  amount  of  said 
compensation. 

(f)  No  ETP  (Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  shall  give  any  compensation 
or  gratuity  in  any  one  calendar  year  in  excess 
of  $100  to  any  employee  of  any  other  ETP 
Holder,  (ETP  Firm  or  Equity  ASAP  Holder,] 
to  ro  any  employee  of  a  broker  or  dealer, 
bank  or  institution  that  is  not  an  ETP  Holder, 
(ETP  Firm  or  Equity  ASAP  Holder,]  without 
the  prior  consent  of  the  employee's 
employer. 

(g)  No  ETP  (Holder,  ETP  Finn  or  Equity 
ASAP]  Holder  shall  give  any  compensation 
to  any  officer,  director,  employee  or  other 
agent  of  the  Corporation  without  the  prior 
written  consent  of  the  Corporation.  No  ETP 
(Holder,  ETP  Firm  or  Equity  ASAP]  Holder 
shall  give  any  gratuity  or  gif^  in  any  one 
calendar  year  in  excess  of  $100  to  any  officer, 
director,  employee  or  other  agent  of  the 
Corporation  without  the  prior  written 
consent  of  the  Corporation.  All  requests  for 
such  consent  should  contain  the  following 
information. 

(l)-(5) — No  change. 

(h)  Termination  of  the  employment  of  a 
registered  employee  shall  be  reported  to  the 
Corporation,  and  the  Corporation  shall  be 


notified  in  writing  of  the  specific  grounds  for 
termination  immediately  when  the 
employment  of  any  persion  is  terminated  by 
an  ETP  Holder],  E'lT  Firm  or  Equity  ASAP 
Holder]  under  circumstances  involving 
misconduct,  fraud  or  unethical  practices. 

(Trading  Floor  Employees  of  ETP  Firms] 

(Rule  2.24— Deleted.] 

Managatory  Decimal  Pricing  Testing 

Rule  12.25]  2.22(a)[(l)].  Point-to-Point 
Testing.  Each  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  that  has  an  electronic 
interface  with  the  Corporation  must 
participate  in  point-to-point  testing  with  the 
Corporation  of  its  computer  systems  designed 
to  ascertain  decimal  pricing  conversion 
compatibility  of  those  computer  systems,  in 
a  manner  and  frequency  as  prescribed  by  the 
Corporation.  An  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm)  that  has  its  electronic 
interface  through  a  service  provider  need  not 
participate  in  point-to-point  testing  if,  by  a 
time  designated  by  the  Corporation. 

((A)]  (1)  The  service  provider  conducts 
successful  tests  with  the  Corporation  on 
behalf  of  the  firms  it  serves. 

[(B)]  (2)  The  ETP  Holder(,  Equity  ASAP 
Holder  or  ETP  Firm]  conducts  successful 
point-to-point  testing  with  the  service 
provider  and 

[(C)]  (3)  The  Corporation  agrees  that 
further  testing  is  not  necessary. 

1(2)]  (b)  Industry  Wide  Testing.The 
Corporation  may  require  certain  of  its  ETP 
Holders],  Equity  ASAP  Holders  or  ETP 
Firms]  to  participate  in  industry  wide  testing 
of  computer  systems  for  decimal  pricing 
conversion.  The  Corporation  may  require  any 
ETP  Holder],  Equity  ASAP  Holder  or  ETP 
Firm]  who  will  participate  in  industry  wide 
testing  to  also  participate  in  any  tests 
necessary  to  ensure  preparedness  to 
participate  in  industry  wide  testing. 

[(3)]  (c)  Reports.  ETP  Holders(,  Equity 
ASAP  Holders  or  ETP  Firms]  participating  in 
point-to-point  testing  (whether  between  the 
firm  and  the  Corporation,  between  the  firm 
and  its  service  provider,  or  between  the  ETP 
Holder's(,  Equity  ASAP  Holder's  or  ETP 
Finn's]  service  provider  and  the  Corporation) 
or  industry  wide  testing  must  file  reports 
with  the  Corporation  concerning  the  required 
tests  in  the  manner  and  frequency  required 
by  the  Corporation. 

[{4)1  (d)  Documentation.  ETP  Holders], 
Equity  ASAP  Holders  or  ETP  Firms]  must 
maintain  adequate  documentation  of  tests 
required  by  this  Rule  and  the  results  of  such 
testing  for  examination  by  the  Corporation. 

Commentary 

.01     This  rule  will  expire  automatically 
upon  the  full  implementation  fo  decimal 
pricing. 

Transition 

Rule  2.100.  Any  PCX  member,  as  defined 
in  the  PCX  Parent  Rule  1.1,  or  Equity  ASAP 
Holder  that  wishes  to  continue  to  effect 
securities  transactions  without  interruption 
of  the  Corporation's  Trading  Facilities  must 
obtain  an  ETP  prior  to  the  first  day  the 
Archipelago  Exchange  becomes  operational. 
If  the  PCX  members  or  equity  ASAP  Holder 
fails  to  obtain  an  ETP  prior  to  the  first  day 


the  Archipelago  Exchange  becomes 
operational,  the  PCX  member  or  equity  ASAP 
holder  will  not  be  permitted  to  effect 
securities  transactions  on  the  Corporation 's 
Trading  Facilities  until  such  PCX  member  of 
Equity  ASAP  Holder  obtains  an  ETP. 

Rules 

Organization  and  Administration 

Part  I — Committees  of  the  Corporation 

Overview 

Rule  3.1(a).— No  change. 
Equity  Committees 

Rule  3.2. 

(a)  General  Provisions: 
(l)-{7) — No  change. 

(8)  Eligibility  for  and  Appointment  to 
Equities  Committees.  Any  ETP  [Holder  and 
Equity  ASAP]  Holder  of  the  Corporation  in 
good  standing  or  allied  person  of  an  ETP 
IFirm  or  Equity  ASAP]  Holder,  or  any  person 
from  the  public  is  eligible  for  appointment  or 
election  to  Equity  Committees.  Only  one 
person  affiliated  with  the  same  ETP  IFirm  or 
Equity  ASAP]  Holder  shall  be  eligible  for 
service  on  the  same  Equity  Committee. 
Except  as  otherwise  set  forth  in  these  Rules, 
the  Chief  Executive  Officer  of  the 
Corporation  shall  appoint  eligible  ETP 
Holders  [,  Equity  ASAP  Holders]  and  persons 
from  the  public  to  the  positions  so  allocated 
on  Equity  Committees  for  terms  of  one  (1) 
year. 

(9)  Alternate  Members.  The  Chief 
Executive  Officer  of  the  Corporation  may 
designate  one  or  more  ETP  Holders,  (Equity 
ASAP  Holders,]  an  allied  person  of  an  ETP 
[Firm  or  Equity  ASAP]  Holder,  and  persons 
from  the  public  as  alternate  members  of  any 
Equity  Committee,  who  may  replace  any 
absent  or  disqualified  member  at  any  meeting 
of  such  committee. 

(10)-(11)— No  change. 

(b)  Equity  Committees.  As  set  forth  below, 
the  Board  of  Directors  has  delegated  certain 
authority  and  functions  to  its  committees. 
Action  taken  pursuant  to  delegated  authority, 
however,  is  subject  to  review,  ratification  or 
rejection  by  the  Board  of  Directors. 

(1)  Business  Conduct  Committee. 

(A)  Composition.  In  addition  to  any 
members  of  the  public  on  the  Business 
Conduct  Committee,  the  Business  Conduct 
Committee  shall  have  (proportional 
representation  of  all  (i)  ETP  Holders  and  ETP 
Firms  and  (ii)  Equity  ASAP  Holders,  with]  a 
minimum  of  one  ETP  Holder  or  allied  person 
of  an  ETP  (Firm  and  one  Equity  ASAP] 
Holder  [or  allied  person  of  an  Equity  ASAP 
Holder). 

(B)  Functions  and  Authority.  The  Business 
Conduct  Committee  shall,  in  accordance  with 
the  Bylaws,  Rules  and  procedures  of  the 
Corporation,  have  the  following  functions 
and  authority: 

(i)  Examine  the  business  conduct  and 
financial  condition  of  ETP  Holders  (,  ETP 
Firms,  Equity  ASAP  Holders,]  and  associated 
persons; 

(ii)-(iii) — No  change. 

(iv)  Require  the  production  of  detailed 
financial  reports  of  an  ETP  Holder],  ETP 
Firm,  or  ASAP  Holder]  and  such  other 
operational  reports  as  it  may  deem  relevant. 


(C)  This  Committee  shall  have  authority, 
whenever  it  appears  that  an  ETP  (Firm,  ETP 
Holder,  or  Equity  ASAP]  Holder  is  in 
violation  of  Rule  4,  to  direct  a  representative 
of  such  ETP  (Firm,  ETP  Holder,  or  Equity 
ASAP]  Holder  to  appear  before  the 
Committee  for  examination  ujKjn  48  hours 
notice,  either  orally  or  in  writing.  After  such 
examination,  the  Committee  shall  have 
authority  to  suspend  such  ETP  [Firm,  ETP 
Holder,  or  Equity  ASAP)  Holder  until  the 
requirements  of  Rule  4  are  fully  met.  Any 
such  suspension  directed  by  the  Committee 
shall  be  subject  to  review  by  the  Board.  Such 
review  shall  not  operate  as  a  stay  of  the 
suspension  unless  specifically  allowed  by  the 
Board.  In  the  event  of  a  reversal  of  the 
suspension  imposed  by  the  Committee,  an 
ETP  IFirm,  ETP  Holder,  Equity  ASAP]  Holder 
or  officer,  partner,  director,  stockholder,  or 
representative  thereof  shall  be  prohibited 
fixim  instituting  a  lawsuit  in  any  forum 
against  the  Corporation  or  the  members  of  the 
Committee,  based  in  whole  or  in  part  upon 
the  suspension  imposed  by  the  Conunittee. 

(D) — No  change. 

(2)  Nominating  Committee. 

(A)  Composition.  The  Nominating 
Committee  shall  have  seven  members 
consisting  of  six  ETP  Holders  (and/or  Equity 
ASAP  Holders]  and  one  person  fixDm  the 
public.  [The  six  ETP  Holders  andVor  Equity 
ASAP  Holders  on  the  Nominating  Committee 
shall  represent  proportionally  all  (i)  ETP 
Holders  and  ETP  Firms  and  (ii)  Equity  ASAP 
Holders,  with  a  minimum  of  one  ETP  Holder 
or  allied  person  of  an  ETP  Firm  and  one 
Equity  ASAP  Holder  or  allied  person  of  an 
Equity  ASAP  Holder.] 

(B)  Nomination,  Appointment  and 
Election. 

(i)  Nomination.  Sixty-five  days  prior  to  the 
expiration  of  the  term  of  its  members,  the 
Nominating  Committee  shall  publish  a  slate 
of  six  eligible  nominees  to  fill  the  positions 
during  the  next  annual  term  of  the 
Nominating  Committee.  ETP  (Holders  and 
Equity  ASAP]  Holders  in  good  standing  may 
submit  a  petition  to  the  Corporation  in 
writing  to  nominate  additional  eligible 
candidates  to  fill  [ETP/Equity  ASAP]  ETP 
positions  during  the  next  annual' term,  and 
upon  written  petition  of  at  least  10  percent 
of  ETP  Holders  [and  Equity  ASAP  Holders, 
considered  as  one  group,]  in  good  standing 
on  or  before  the  forty-fifth  day  preceding  the 
expiration  of  the  existing  term  such  person(s) 
shall  also  be  nominated  by  the  Nominating 
Committee. 

(ii) — No  change. 

(iii)  Election.  In  the  event  that  ETP  Holders 
(or  Equity  ASAP  Holders],  or  allied  persons 
of  an  ETP  Ifinn  or  Equity  ASAP]  Holders,  are 
nominated  by  the  Nominating  Committee 
pursuant  to  petition  by  the  ETP  Holders 
(and/or  Equity  ASAP  Holders],  and  there  are 
more  than  six  nominees  to  fill  the  IETF/ 
Equity  ASAP)  ETP  Holders  positions  on  the 
Nominating  Committee,  the  Nominating 
Committee  shall  submit  the  nominees  to  the 
ETP  Holders  land  the  Equity  ASAP  Holders], 
collectively  for  election.  Each  ETP  [Holder 
and  Equity  ASAP]  Holder  in  good  standing 
shall  be  permitted  to  vote  for  up  to  six 
nominees  and  the  six  nominees  receiving  the 
most  votes  shall  fill  the  [ETP/Equity  ASAP] 


ETP  positions  as  members  diuing  the  next 
annual  term  of  the  Nominating  Committee. 
Tie  votes  shall  be  decided  by  the  Board  of 
Directors  at  its  first  meeting  following  the 
election. 

(iv)  Acclamation  of  Slate.  In  the  event  there 
are  only  six  nominees  to  fill  the  [ETP/Equity- 
ASAP)  ETP  positions  on  the  Nominating 
Committee  on  or  after  the  forty-fifth  day  prior 
to  the  expiration  of  the  terms  of  the  outgoing 
Nominating  Committee,  those  six  nominees 
shall  be  deemed  elected  to  the  next  annual 
term  of  the  Nominating  Committee. 

(C)  Representatives  to  the  Board  of 
Directors  of  the  Corporation  and  the  Board  of 
Governors  of  the  Pacific  Exchange.  Inc. 

(i)  Nomination.  Sixty-five  days  prior  to  the 
expiration  of  the  term  of  its  Directors,  the 
Nominating  Committee  shall  publish  the 
names  of  two  (2)  ETP  Holders,  [Equity  ASAP 
Holders,]  or  persons  affiliated  with  such 
Holders  (in  any  combination)  as  its  nominees 
for  the  Board  of  Directors  of  the  Corporation 
and  one  ETP  Holder,  [Equity  ASAP  Holder,) 
or  allied  [persons]  person  of  an  ETP  (Firm  or 
Equity  ASAP]  Holder,  as  nominee  for  the 
Board  of  Governors  of  the  Pacific  Exchange, 
Inc.  The  nominee  for  the  Board  of  Governors 
may  be  a  person  nominated  to  the  Board  of 
Directors.  ETP  IHolders  and  Equity  ASAP) 
Holders  in  good  standing  may  submit  a 
petition  to  the  Corporation  in  writing  to 
nominate  additional  eligible  candidates  to  fill 
lETP /Equity  ASAP]  ETP  positions  during  the 
next  term,  and  upon  written  petition  of  at 
least  10  percent  of  ETP  Holders  land  Equity 
ASAP  Holders,  considered  as  one  group,]  in 
good  standing  on  or  before  the  forty-fifth  day 
preceding  the  expiration  of  the  existing  term 
such  person(s)  shall  also  be  nominated  by  the 
Nominating  Committee. 

(ii)  Selection  of  Nominees.  In  the  event  that 
(ETP/Equity  ASAP]  ETP  positions  are 
nominated  by  the  Nominating  Committee 
pursuant  to  petition  by  the  ETP  Holders  [and 
Equity  ASAP  Holders],  and  there  are  three  or 
more  nominees  for  the  Board  of  Directors  or 
two  or  more  nominees  for  the  Board  of 
Governors,  the  Nominating  Committee  shall 
submit  the  contested  nomination(s)  to  the 
ETP  Holders  (and  Equity  ASAP  Holders, 
considered  as  one  group,]  for  selection.  Each 
ETP  (Holder  and  Equity  ASAP]  Holder  in 
good  standing  may  select  two  nominees  for 
contested  seats  on  the  Board  of  Directors  and 
one  nominee  for  contested  seats  on  the  Board 
of  Governors.  With  respect  to  contested 
positions,  the  two  nominees  for  the  Board  of 
Directors  and  the  nominee  for  the  Board  of 
Governors  selected  by  the  most  ETP  Holders 
land  Equity  ASAP  Holders,  considered  as 
one  group,]  shall  be  submitted  by  the 
Nominating  Committee  to  the  Board  of 
Directors  of  the  Corporation  or  the  Board  of 
Governors  of  the  Pacific  Elxchange,  Inc.,  as 
the  case  may  be.  Similarly,  the  Nominating 
Committee  shall  submit  imcontested 
nominees  to  the  Board  of  Directors  of  the 
Corporation  or  the  Board  of  Governors  of  the 
Pacific  Exchange,  Inc.,  as  the  case  may  be. 
Tie  votes  shall  be  decided  by  the  respective 
Board  at  its  first  meeting  following  the 
election. 

(3) — No  change. 

(c) — ^No  change. 
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Board  Committees 

Rule  3.3(a).  Boeird  Committees. 

(1)  Board  Appeals  Committee. 

(A)  Composition.  The  Board  of  Directors 
may  appoint  one  or  more  Appeals 
Committees  to  conduct  reviews  of  matters 
subject  to  the  applicable  provisions  of  Rule 
3.2b(b)(l)(C),  5  or  10.  The  Board  of  Directors 
will  determine  the  size  of  any  Appeals 
Committee  that  it  appoints.  Each  Appeals 
Committee  will  contain  at  least  one  public 
director  and  at  least  one  director  that  is  an 
ETP  Holder!, 1  or  allied  person  of  an  ETP 
[Firm,  Equity  ASAP]  Holder  [or  allied  person 
of  an  Equity  ASAP  Holder). 

(B) — No  change. 

Part  n— Regulation 

Self-Regulatory  Responsibilities 

Rule  3.4.  The  Pacific  Exchange.  Inc.  ("PCX 
Parent"),  as  a  self-regulatory  organization 
registered  with  the  Securities  and  Exchange 
Commission  pursuant  to  Section  6  of  the 
Exchange  Act,  shall  have  ultimate 
responsibility  in  the  administration  and 
enforcement  of  rules  governing  the  operation 
of  its  subsidiary.  PCX  Equities,  Inc. 
("Corporation").  Notwithstanding  the 
delegation  of  authority  to  the  subsidiary,  as 
set  forth  below  in  Rule  3.5,  the  PCX  Parent 
shall  review  and  ratify  any  rule  change 
adopted  by  the  Board  of  Directors  of  the 
Corporation  before  such  rule  change  becomes 
the  final  action. 

Delegation  of  Authority 

Rule  3.5(a).  Except  as  otherwise  provided 
in  the  Bylaws,  Rules  and  procedures  of  the 
Corporation,  the  Chief  Regulatory  Officer  or 
such  other  designated  officer  of  the 
Corporation  shall  have  the  following 
delegated  authority. 

(1)  To  establish  and  interpret  rules  and 
regulations  for  ETP  Holdersf.  Equity  ASAP 
Holders,  ETP  Firms,]  or  associated  persons 
including,  but  not  limited  to  trading  rules, 
fees,  access  to  and  use  of  system  facilities, 
and  arbitration  procedures. 

(2)  To  determine  regulatory  and  trading 
policies,  including  the  development  amd 
adoption  of  necesseury  or  appropriate  rule 
changes,  relating  to  the  business  conduct  and 
trading  activities  of  ETP  Holders!,  Equity 
ASAP  Holders,  ETP  Firms,]  and  associated 
persons.  This  includes,  but  is  not  limited  to, 
the  following: 

(A)  Arbitration  of  disputes  between  ETP 
Holders!,  Equity  ASAP  Holders,  ETP  Firms,] 
or  associated  persons  arising  from 
transactions  on  the  facility; 

(B)  Financial  responsibility; 

(C)  Clearance  and  settlement  of  securities 
transactions  and  other  financial 
responsibility  and  operational  matters 
affecting  ETP  Holders!.  Equity  ASAP 
Holders.  ETP  Firms,]  or  associated  persons  in 
general;  and 

(D)  Qualification  requirements  for  ETP 
Holders!,  Equity  ASAP  Holders,  ETP  Firms.] 
and  associated  persons. 

(3) — No  change. 

(4)  To  administer  programs  and  systems  for 
the  surveillance  and  enforcement  of  rules 
governing  the  conduct  and  trading  activities 
of  ETP  Holders!.  Equity  ASAP  Holders,  ETP 
Firms.]  and  associated  persons. 


(5) — No  change. 

(6)  To  examine  and  investigate  ETP 
Holders!.  Equity  ASAP  Holders,  ETP  Firms,] 
and  associated  persons  to  determine  if  they 
have  violated  the  Rules  and  procedures  of  the 
Corporation,  the  federal  securities  laws,  and 
other  laws,  rules,  and  regulations  that  the 
Corporation  has  the  authority  to  administer, 
interpret,  or  enforce. 

(7)  To  place  restrictions  on  the  business 
activities  of  ETP  Holders!.  Equity  ASAP 
Holders.  ETP  Firms,]  and  associated  persons 
consistent  with  the  public  interest,  the 
protection  of  investors,  and  the  federal 
securities  laws. 

(8) — No  change. 

(9)  To  appoint  (Trading  Officials]  staff,  as 
necessary,  that  shall  be  responsible  for  the 
general  supervision  of  the  conduct  and 
dealings  of  ETP  Holders!,  Equity  ASAP 
Holders.  ETP  Firms,]  and  associated  persons 
on  the  trading  !facility]  facilities.  These 
duties  include,  but  are  not  limited  to,  the 
following: 

(A)  Arbitrate  differences  between  ETP 
Holders!,  Equity  ASAP  Holders,  ETP  Firms,] 
or  associated  persons  arising  from 
transactions  on  the  trading  (facility)  facilities; 

(B)  Supervise  all  connections  or  means  of 
communication  with  the  trading  (facility] 
facilities,  which  may  require  the 
discontinuemce  of  any  such  connection  or 
means  of  communication  that  is  deemed 
contrary  to  the  welfare  or  interest  of  the 
Corporation; 

(C)  Issue  a  [Floor  Citation]  citation  when  it 
appears  that  a  Minor  Rule  Plan  violation  has 
occurred  as  specified  in  Rule  10; 

(D)  Declare  a  "fast  [market"  or]  market," 
invoke  a  trading  halt  in  a  security  due  to  an 
influx  of  orders  or  other  unusual  market 
conditions  or  circumstances [.  Take],  or  take 
such  other  actions  as  eu'e  deemed  necessary 
in  the  interest  of  maintaining  a  fair  and 
orderly  market;  and 

(E)  Supervise  and  regulate  the  operation  of 
ITS,  or  any  other  application  of  the  system 
during  active  openings,  heavy  trading  and 
unusual  situations. 

(10)  To  administer  or  enforce  policies  and 
Rules  of  the  Corporation  [(including)  [as  well 
as  federal  and  state  regulations)  governing 
the  initial  and  continued  listing  or  trading  of 
securities  on  the  Corporation. 

Surveillance  Agreements 

Rule  3.6. — No  change. 

Part  in — Dues,  Fees  and  Fines 

Dues,  Fees  and  Charges 

Rule  3.7.  ETP  Holders[,  ETP  Firms,  and 
Equity  ASAP  Holders]  of  the  Corporation, 
whether  or  not  in  good  standing,  shall  pay  to 
the  Corporation  such  dues,  fees  and  charges 
as  the  Board  of  Directors  shall  prescribe. 

Liability  for  Payment 

Rule  3.8.  An  ETP  Firm  or  Equity  ASAP 
Holder]  failing  to  pay  any  dues,  fees,  charges 
or  fines  to  the  Corporation  for  thirty  days 
after  the  same  shall  become  payable,  may  be 
suspended  by  the  Board  of  Directors  or  the 
Chief  Executive  Officer  of  the  Corporation  in 
accordance  with  Rule  11.2. 

Fines 

Rule  3.9. — No  change. 


Rule  4 

Capital  Requirements,  Financial  Reports, 
Margins 

Section  1.  Capital  Requirements 

Minimum  Net  Capital 

Rule  4.1[(a).  To  the  extent  applicable,  every 
ETP  Holder.  ETP  Firm  and  Equity  ASAP 
Holder).  ETP  Holders  that  are  subject  to  Rule 
15c3  under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  as  amended,  shall 
maintain  a  minimum  net  capital  in 
accordance  with  the  provisions  of  Rule  15c3- 
1  under  the  [Securities]  Exchange  Act  !of 
1934  ("Exchange  Act"),  as  amended.  For). 
Each  ETP  !Holders  and  ETP  Firms,  this 
requirement  is  in  addition  to  the 
requirements  of  Rule  4.2  (Specialist  Post 
Capital).  Each  ETP  Holder,  ETP  Firm  and 
Equity  ASAP]  Holder  shall  promptly  notify 
the  Corporation  and,  pursuant  to  the 
provisions  of  Rule  17a-ll  under  the 
Exchange  Act.  the  Securities  and  Exchange 
Commission  if  such  ETP  (Holder.  ETP  Firm 
or  Equity  ASAP]  Holder's  net  capital  does 
not  equal  or  exceed  the  appropriate 
minimum  required  by  Rule  15c3-l  or  if 
notice  is  otherwise  required  by  Rule  17a-ll. 

!fb)-{c)— Deleted.) 

!(d)]  Each  [specialist  firm)  Market  Maker 
shall  report  its  net  capital  to  the  Corporation 
in  a  form  and  maimer  prescribed  by  the 
Corporation. 

Commentary 

.01    ETP  (Firms)  Holders  Who  Do  Not 
Carry  Customers'  Accounts 

An  ETP  Holder[,  Equity  ASAP  Holder  or 
ETP  Firm]  operating  under  paragraph  (a)(2) 
of  SEC  Rule  15c3-l  shall  file  a  written 
application  with  the  Corporation  for  approval 
on  a  form  prescribed  by  the  Corporation. 

.02    Trading  in  Gold  and  Silver  Bullion: 

(a)  Where  gold  or  silver  bullion,  which 
upon  payment  to  the  seller  is  within  the  ETP 
[Firm's]  Holder's  control  in  good  deliverable 
form  and  covered  by  appropriate  insurance, 
is  purchased  by  customers  under  agreements 
wherein  full  payment  is  required  and  is  made 
within  seven  business  days  after  the  date  of 
purchase,  or  full  payment  is  required  and 
made  within  an  extended  or  longer  period  of 
time  as  approved  by  the  Corporation  upon 
application,  such  purchases  may  be 
considered  bona  fide  cash  transactions  which 
require  no  deduction  from  net  worth  in 
computing  net  capital.  In  all  other  purchases 
by  customers  of  such  gold  or  silver  bullion, 
which  liquidate  to  an  equity,  cash  required, 
if  any.  to  provide  margin  equal  to  25%  (10% 
if  hedged  by  futures  contracts  in  the  same 
commodity)  of  the  market  value  of  the  gold 
or  silver  bullion  in  each  such  customer's 
account  in  equity  shall  be  deducted  from  net 
worth  in  computing  net  capital. 

(b)  If  upon  payment  to  the  seller,  gold  or 
silver  bullion  purchased  by  customers  and 
paid  for  by  them  is  not  within  the  ETP 
[Firm's]  Holder's  control  in  good  deliverable 
form  and  covered  by  appropriate  insurance, 
the  market  value  of  such  gold  or  silver 
bullion  shall  be  deducted  from  net  worth  in 
computing  net  capital  so  long  as  the  ETP 
[Firm]  Holder  is  accountable  therefore.  If 
upon  payment  to  the  seller,  gold  or  silver 
bullion  purchased  for  a  proprietary  account 


is  not  within  the  ETP  [Firm's]  Holder's 
control  in  good  deliverable  form  and  covered 
by  appropriate  insurance,  such  gold  or  silver 
bullion  shall  be  considered  to  have  no  market 
value  for  purposes  of  net  capital. 

(c)  Definitions: 

(1)  "Within  tlfe  ETP  [Firm's]  Holder's 
Control" 

Gold  or  silver  in  bullion  form,  identified  by 
serial  number  or  otherwise,  and  subject  to 
immediate  disposition  at  the  direction  of  the 
[njember  firm]  ETP  Holder. 

Storage  arrangements  acceptable  to 
insurance  carriers  will  satisfy  the 
Corporation  provided  the  coverage  complies 
with  the  "appropriate  insurance" 
requirement  discussed  below.  While  the 
Corporation  will  not  specify  acceptable 
bullion  depositories  to  [ETPs]  ETP  Holders, 
certain  custodial  requirements  must  be 
satisfied  whenever  gold  or  silver  bullion  is 
stored  in  outside  depositories.  The  ETP 
(Firm)  Ho7c/er  shall  satisfy  itself  that  the 
depository  will  maintain  physical  possession 
or  control  of  the  bullion  stored  for  its 
customers  free  of  any  lien  or  claim  on  such 
bullion  other  than  that  arising  out  of,  and 
limited  to  the  extent  of,  any  margin 
transaction  or  other  unpaid  for  trsmsaction.  ■ 
Records  shall  be  maintained  to  separately 
identify  customer  pledged  gold  and  silver 
bullion  subject  to  lien  ftt)m  that  customer 
bullion  not  pledged  and  fully  paid  for.  The 
ETP  [Firm]  Ho/c/er  shall  include  as  part  of  a 
written  agreement  with  the  depository  such 
other  protections  as  may  be  deemed 
necessary.  ETP  [Firms]  Holders  considering 
the  utilization  of  foreign  depositories  are 
cautioned  to  familiarize  themselves  with 
foreign  laws  on  banking  and  bankruptcy  to 
insure  compliance  with  this  paragraph,  since 
these  laws  may  differ  significantly  from  those 
of  the  United  States. 

(2) — No  change. 

(3)  "Appropriate  Insurance" 

All  gold  or  silver  under  the  control  of  an 
ETP  [Firm]  Holder,  whether  stored  in  a 
depository,  in  its  own  custody,  in  transit,  or 
in  any  other  location,  within  the  ETP  [Firm's] 
Holder's  control,  shall  be  covered  by 
insurance  of  the  ETP  [Firm]  Holder. 

"Appropriate  insurance"  is  defined  to 
mean  inclusion  of  gold  and  silver  bullion  as 
covered  property  under  a  broker's  blemket 
bond  as  required  by  Rule  2,  subject  to  the 
following  additional  criteria  which 
specifically  apply  to  gold  and  silver  bullion 
wherever  stored: 

(A)  That  gold  and  silver  stored  meets  the 
ETP  (Firm's]  Holder's  insurance  carrier's 
standards  including  specific  identification  so 
as  to  preclude  non-coverage  as  an  inventory 
loss; 

(B)  that  gold  and  silver  bullion  be  insured 
at  full  market  value  when  in  transit; 

(C)  that  no  dollar  amount  of  gold  and  silver 
bullion  stored  in  depository  exceed  the  sum 
of  the  ETP  [Firm's  (a)]  Holder's  (i)  insurance 
coverage  and  [(b))  (ii)  excess  net  capital;  and 

(D)  that  the  value  of  any  bullion  stored  in 
a  depository  and  in  transit  in  excess  of  the 
sum  of  [(iii)(a)]  (C)(i)  and  ((b)]  (ii)  is  charged 
to  net  capital.  (The  ETP  [Firm]  Holder  may. 
should  it  wish,  avoid  this  capital  charge  by 
acquiring  separate  insurance  to  fully  cover 
bullion  exceeding  the  amount  in  the  broker's 


blanket  bond.)  ETP  [Firms]  Holders  shall  file 
with  the  Corporation  copies  of  letters  from  its 
insurance  underwriters  setting  forth  the 
extent  of  its  coverage  for  bullion  stored  in  its 
depositories. 

(d)  Further  Customer  Protections — To 
further  ensure  protection  of  customers  of 
(member  organizations,  the  Exchange]  ETP 
Holders,  the  Corporation  has  established  the 
following  guidelines: 

(1)  Disclosure  to  Customer 

The  ETP  [Firm]  Holder  shall  fully  disclose 
to  its  customer  all  relevant  information 
pertaining  to  a  transaction,  including,  but  not 
limited  to,  names  and  locations  of 
depositories,  insurance  coverage,  charges 
incidental  to  storage,  requirements  and  costs 
related  to  taking  physical  delivery  of  the 
bullion  (e.g.,  possible  need  for  assay),  and 
applicable  (Federal]  federal,  state  or  local 
laws  or  regulations  (e.g.,  sales  tax 
implications  of  the  purchase). 
Communications  to  the  public  with  regard  to 
gold  and  silver  shall  state  that  SIPC  coverage 
is  not  available.  Due  to  the  varying  degrees 
of  fineness,  amd  the  need  for  the  customer  to 
be  informed  as  to  the  quality  of  bullion  being 
purchased  and  its  attendant  variation  in 
price,  the  fineness,  weight,  price  per  ounce, 
and  any  markup,  commissions,  fees,  taxes  or 
other  costs  shall  be  disclosed  to  the 
customer.  Salesmen  must  convey  to  each 
customer  the  special  risks  and  expenses 
involved  in  investing  in  gold  and  silver 
bullion.  In  particular,  the  customer  must  be 
given  the  opportunity  to  take  delivery  of  the 
gold  or  silver  and  be  informed  whether  or  not 
the  [member  organization]  ETP  Holder  v/iU 
buy  it  back  at  a  later  date,  and  if  so.  on  what 
basis. 

(2)  Sale  or  Saleback  of  Gold  and  Silver 
All  sales  of  gold  and  silver  bullion  shall  be 

long,  whether  for  customer  or  proprietary 
accounts. 

Under  no  circumstances  shall  (a  member 
organization]  an  ETP  Holder  release  the 
proceeds  of  sale  of  gold  or  silver  to  a 
customer  unless  the  customer's  gold  or  silver 
has  been  assayed  by  an  acceptable  assayer  (as 
defined  above)  or  is  in  a  form  acceptable  to 
such  assayer.  Gold  or  silver  which  is  to  be 
sold  should  be  within  an  ETP  [Firm's] 
Holder's  control  before  it  is  sold,  but  in  no 
event  later  than  two  business  days  after  the 
trade  date.  An  ETP  [Firm]  Holder  may, 
however,  submit  a  plan  for  review  by  the 
Corporation,  the  effect  of  which  would  allow 
a  customer  longer  than  two  days  to  deliver 
the  bullion  within  the  ETP  [Firm's]  Holder's 
control  on  a  "buy-back"  transaction,  where 
the  customer  is  selling  bullion  originally 
purchased  from  that  ETP  (Firm)  Holder. 

(3) — No  change. 

(e)  Cash  Transactions — Purchases  of  gold 
or  silver  bullion  in  a  customer's  cash 
commodity  account  must  be  paid  for  as 
promptly  as  possible,  but  no  later  than  the 
fifth  business  day  afrer  the  date  of  purchase. 
A  charge  against  capital  will  result  if  full 
payment  has  not  been  received  by  the 
seventh  business  day  after  purchase. 

Although  the  amendment  allows  ETP 
IFirms]  Holders  to  request  extensions  of  time 
for  payments  not  received  within  seven 
business  days,  the  Corporation  does  not 
anticipate  granting  any  such  extension  except 
in  rare  cases. 


Extension  requests  should  be  submitted  in 
letter  form,  giving  the  full  particulars  of  the 
transaction,  the  customer's  name  and  ID 
number,  the  reason  for  the  request,  and  any 
other  pertinent  data.  The  letter  should  be 
signed  by  an  authorized  individual  or  officer. 
These  extension  requests  will  be  handled 
separately  from  securities  extensions,  but 
will,  as  mentioned  above,  be  restrictly 
granted. 

(f)  Margin  Transactions — Required  margin 
shall  be  furnished  within  five  business  days 
after  date  of  purchase  or  made  within  an 
extended  or  longer  period  of  time  as 
approved  by  the  Corporation  upon 
application. 

Extension  requests  on  margin  transactions 
will  be  subject  to  the  same  requirements 
applicable  to  cash  transactions. 

(1)  Initial  Margin 

For  the  [purchase]  purpose  of  effecting  new 
transactions,  the  margin  required  shall  be  an 
amount  equivalent  to  the  requirements  stated 
below,  or  such  greater  amounts  as  the 
Corporation  may  from  time  to  time  require, 
with  an  minimum  equity  in  the  account  of 
at  least  $2,000,  except  that  cash  need  not  be 
deposited  in  excess  of  the  cost  of  any  new 
transaction. 

Withdrawals  of  cash  or  spot  commodities 
may  be  made,  provided  that  after  such 
withdrawal  the  equity  in  the  account  is  at 
least  the  greater  of  $2,000  or  the  amount 
required  by  the  maintenance  requirement 
stated  below. 

(2)  Maintenance 

Margin  must  be  maintained  in  margin 
accounts  of  customers,  including  (members, 
Allied  members,  organization  or 
nonmembers]  ETP  Holders,  Allied  Persons 
thereof  and  non-ETP  Holders  and  shall  be  as 
follows: 

(A)  25%  of  the  market  value  of  gold  or 
silver  spot  commodities  "long"  in  each 
customer's  account,  or 

(B)  10%  of  the  market  value  of  the  gold  and 
silver  spot  commodities  if  "hedged  by  futures 
contracts"  in  the  aame  commodity.  Oald  or 
silver  bullion  which  is  carried  on  margin  for 
customers  must  be  within  the  control  of  the 
[member  organization]  ETP  Holder,  in  good 
deliverable  form  and  covered  by  appropriate 
insurance. 

(g)  Records— ETP  [Firms]  Holders  shall 
make,  keep  current  and  preserve  books  and 
records  on  spot  commodities  as  are  required 
for  securities. 

(h)  Conduct  of  Accoimts — Rule  9  requires 
the  diligent  supervision  of  accounts.  All 
information  requirements  or  assessments 
applicable  to  other  customers'  accounts  shall 
apply  to  customers  effecting  transactions  in 
gold  or  silver  bullion. 

ETP  (Firms)  Holders  should  give  serious 
consideration  to  securing  an  adequate 
deposit  before  executing  any  customer  orders 
for  gold.  This  will  serve  to  demonstrate  the 
customer's  ability  to  consummate  the 
transaction  as  well  as  protecting  the  [member 
organization)  ETP  Holder  from  potential 
market  fluctuations  in  the  event  of  customer 
default.  Upward  variations  in  deposit  may  be 
advisable  for  new  customers,  or  when  the 
ETP  [Firm]  Hoyder  anticipates  unusual 
volatility  in  the  price  of  gold. 

Currently,  international  settlement  of  spot 
gold  transactions  take  place  on  the  second 
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business  day  following  the  order. 
Accordingly,  ETP  [Firms]  Holders  will  have 
to  pay  for  or  deliver  gold  on  that  second 
business  day.  In  view  of  this  fact,  ETP 
[Firmsl  Holders  are  hereby  put  on  notice  that 
good  business  practice  would  in  most 
instances,  require  substantial  cash  deposits 
in  advance  of  all  purchases  of  gold  or  silver. 

(i)  Business  Plan— An  ETP  [Firm]  Holder 
shall  file  with  the  Corporation  a  detailed 
business  plan  for  approval  by  the 
Corporation  prior  to  effecting  any 
transactions  in  gold  or  silver  bullion.  Such  a 
plan  shall  comply  with  the  standards 
enunciated  herein,  and  the  ETP  [Firm] 
Holder  may  utilize  the  below  checklist  in 
drafting  its  business  plan. 

(j)  Gold  and  Silver  Business  Plan  Checklist: 

(1)  Structure  and  Nature 

(A)  Will  activities  be  processed  through  the 
ETP  [Firm]  Ho/der  subsidiary,  affiliate, 
holding  company,  or  joint  venture?  Name  the 
affiliate/subsidiary  responsible  for  bullion 
business,  if  applicable. 

(B) — No  change. 

(C)  Will  the  organization  position  bullion 
for  its  own  account  and/or  act  as  a  [market 
maker]  Market  Maker? 

(DHF)— No  change. 

(2)  Legal  Review 
(A) — No  change. 

(B)  Has  the  organization  requested  counsel 
to  review  the  plan  for  compliance  with  other 
[Federal]  federal,  state  or  local  applicable 
laws? 

(CHlO)— No  change. 
(3)-{10) — No  change. 
[.03— Deleted.) 

[Specialist  Post  Capital] 

[Rule  4.2— Deleted.] 
Rule  4.2.  Reserved. 

Corporate  Affiliates  and  Subsidiaries 

Rule  4.3(a).  An  ETP  [Firm  or  Equity  ASAP] 
Holder  shall  not  a  corporate  affiliate  or 
subsidiary  without  the  prior  written  approval 
of  the  Corporation.  All  affiliates  or 
subsidiaries  of  an  ETP  [Firm  or  Equity  ASAP] 
Holder  shall  be  subject  to  compliance  with 
the  Bylaws,  Rules  and  procedures  of  the 
Corporation,  or  other  conditions  as  may  be 
established  by  the  Corporation.  ETP  Holders[, 
Equity  ASAP  Holders,]  and  Allied  Persons  of 
ETP  (Firms  or  Equity  ASAP]  Holders  shall  be 
responsible  for  any  fi'aud  committed  by  a 
corporation  affiliate  or  subsidiary 
organization  or  for  any  act  or  proceeding 
thereof  contrary  to  just  equitable  principles 
of  trade  or  detrimental  to  the  interest  or 
welfare  of  the  Corporation. 

An  ETP  [Firm  or  Equity  ASAP]  Holder 
proposing  to  organize  an  affiliate  or 
subsidiary  corporation  shall  submit  full 
details  to  the  Corporation. 

[The  above]  Rule  4.3  shall  apply  to  all  ETP 
[Firms  or  Equity  ASAP]  Holders  of  the 
Corporation  unless  the  ETP  [Firm  or  Equity 
ASAP)  Holder  is  subject  to  the  jurisdiction  of 
another  national  securities  exchange  or 
association  designated  by  the  Board  of 
Directors  as  having  comparable  standards,  or 
it  is  subject  to  the  jurisdiction  of  another 
national  securities  exchange  or  association 
designated  by  the  Securities  and  Exchange 
Commission  as  the  primary  regulatory  body. 


Changes  in  Stockholder  Status 

Rule  4.3(b).  Whenever  a  person  owning  5% 
or  more  of  any  class  of  equity  securities, 
directly  or  indirectly,  of  an  ETP  [Firm  or  an 
Equity  ASAP]  Holder  ceases  to  be  an  ETP 
Holder,  (Equity  ASAP  Holder,]  Allied  Person 
or  Approved  Person,  the  firm  shall  redeem  or 
convert  such  securities  to  fixed  income 
securities  so  that  such  security  interest  is  less 
than  5%.  Provided,  however,  that  if  such 
redemption  or  conversion  would  cause  such 
ETP  [Firm  or  Equity  ASAP]  Holder  not  to 
comply  with  the  capital  requirement  of  Rule 
4.  the  ETP  [Firm  or  Equity  ASAP]  Holder  will 
so  notify  the  Corporation  and  the  assets 
which  the  person  receives  upon  redemption 
of  such  securities,  will  be  loaned  by  the 
person  to  the  ETP  [Firm  or  Equity  ASAP] 
Holder  as  a  loan  subordinated  to  the  claims 
of  all  customers  and  general  creditors  of  the 
ETP  tFirm  or  Equity  ASAP]  Holder,  or  the 
fixed  income  securities  which  the  person 
receives  uoon  conversion  of  such  securities 
will  be  subordinated  to  the  claims  of  all 
customers  and  general  creditors  of  the  ETP 
[Firm  or  Equity  ASAP]  Holder.  Any  such 
subordination  shall  be  pursuant  to  an 
agreement  approved  by  the  Corporation. 

Trading  in  Firm's  Securities 

Rule  4.3(c).  An  ETP  [Firm  or  Equity  ASAP] 
Holder  shall  not  trade  in  (except  on  an 
unsolicited  basis)  or  make  recommendations 
with  respect  to  its  own  securities  or  those  of 
its  parents  or  affiliates  (other  than  registered 
investment  companies)  and  any  parents  or 
affiliates  of  an  ETP  [Firm  or  Equity  ASAP] 
Holder  shall  not  trade  in  (except  on  an 
unsolicited  basis)  or  make  recommendations 
with  respect  to  its  own  securities  or  those  of 
its  affiliates,  or  those  of  the  ETP  [Firm  or 
Equity  ASAP]  Holder  (other  than  registered 
investment  companies). 

Change  in  Capitalization 

Rule  4.3(d).  No  ETP  [Firm  or  Equity  ASAP] 
Holder  shall  make  any  change  in  its 
capitalization  without  prior  written  approval 
of  the  Corporation. 

Owners  of  5%  or  More  Equity  Securities 

Rule  4.3(e).  Every  party  who  owns 
beneficially  5%  or  more  of  any  class  of  equity 
security,  either  directly  or  indirectly,  of  the 
firm  shall  be  an  ETP  [Firm  or  Equity  ASAP] 
Holder,]  Allied  Person  or  Approved  Person. 

Conditions  for  Issuance  of  Freely 
Transferable  Securities 

Rule  4.3(f).  ETP  [Firm  or  Equity  ASAP] 
Holders  which  issue  freely  transferable 
securities  must  maintain  a  ratio  of  not  more 
than  50  percent  of  property  subordinated 
debt  equity  (including  common  and  preferred 
stock)  after  giving  the  effect  to  any  public 
financing,  and  ETP  [Firm  or  Equity  ASAP] 
Holders  or  parents  thereof  which  issue  freely 
transferable  securities  must: 

(1) — No  change. 

(2)  Have  two  years  of  operations  by  the 
ETP  [Firm  or  Equity  ASAP]  Holder  as  a  bona 
fide  broker-dealer. 

(3) — No  change. 

(4)  Pay  a  filing  fee  for  approval  by  the 
Corporation  of  the  ETP  [Firm's  or  Equity 
ASAP]  Holder's  issuance  of  freely 
transferable  securities. 


Rule  4.3(g).  Reserved. 

Voting  Agreement 

Rule  4.3(h).  None  of  the  stock  of  a 
corporate  ETP  [Firm  or  Equity  ASAP]  Holder 
shall  at  any  time  be  held  under  or  subject  to 
any  voting  agreement  whereby  the  voting  of 
such  stock  is  pooled  or  joined  with  the  stock 
of  any  then  ETP  Holder,  [ETP  Firm  Equity 
ASAP  Holder,]  Allied  Person,  stockholder 
associate  or  Approved  Person  unless 
approved  by  the  Board  of  Directors. 

Participation  in  ETP  [Firms]  Holders 

Rule  4.3(i).  The  Corporation  hereby 
specifically  approves  the  beneficial 
ownership  of  an  interest  in  any  other  ETP 
[Firm  or  Equity  ASAP]  Holder  by  an  ETP 
Holder,  [Equity  ASAP  Holder,]  Allied  Person, 
or  Approved  Person  of  any  ETP  [Firm  or 
Equity  ASAP]  Holder. 

(l)-(2) — No  change. 

(3)  In  connection  with  his,  her  or  its 
activity  as  a  [market  maker]  Market  Maker  in 
such  stock,  in  which  event  the  ETP  Holder[, 
ETP  Firm  or  Equity  ASAP  Holder]  or  Allied 
Person,  or  Approved  Person  thereof  shall  be 
required  to  be  registered  with  the 
Corporation  as  a  [market  maker]  Market 
Maker  in  such  stock. 

Restrictions  on  ETP  [and  Equity  ASAP] 
Holder  Activities 

Rule  4.4  The  Corporation  may  restrict  the 
conduct  of  an  ETP  [Holder's,  ETP  Firm's  or 
Equity  ASAP]  Holder's  activities  if  at  any 
time  the  ETP  [Firm  or  Equity  ASAP)  Holder 
appears  to  be  approaching  financial 
difficulties  or  appears  to  be  experiencing 
difficulties  in  its  daily  operations. 

(a)  The  Corporation  may  implement  the 
provisions  of  Paragraph  (b)  of  this  Section  if 
it  determines  the  existence  of  one  or  more  of 
the  following  conditions: 

(1)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  fails  to  maintain  net  capital, 
above  requirements  of  Rule  4,  equivalent  to 
the  greater  of  (i)  one-half  of  the  losses  of  an 
ETP  [Holder,  ETP  Firm  or  Equity  ASAP] 
Holder  in  the  twelve-month  period 
immediately  preceding  the  date  of  such 
computation,  or  (ii)  the  loss  experienced  by 
the  ETP  [Holder,  ETP  Firm  or  Equity  ASAP] 
Holder  in  the  six-month  period  immediately 
preceding  such  computation. 

In  determining  profit  or  loss,  the  ETP 
[Holder,  ETP  Firm  or  Equity  ASAP)  Holder 
shall  mark  its  trading  accounts  to  the  market, 
and,  its  expenses  shall  reflect,  among  other 
things,  all  partners'  drawings  and  salaries, 
and  appropriate  amounts  for  assets  doubtful 
of  collection. 

(2)  The  ETP  (Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  has  subordinated  capital 
which  will  mature  within  the  next  180  days, 
and  which,  if  not  renewed,  would  cause  (i) 
the  ratio  of  aggregate  indebtedness  to  net 
capital  to  exceed  12  to  1,  or,  in  the  case  of 
an  ETP  [Holder,  ETP  Firm  or  Equity  ASAP] 
Holder  which  is  operating  pursuant  to 
paragraph  (f)  of  SEC  Rule  15c3-l  (Alternative 
Net  Capital  Requirement),  net  capital  to  be 
less  than  6%  of  the  aggregate  debits;  (ii)  a 
reduction  in  excess  of  ne\  capital  below  the 
standard  set  forth  in  subparagraph  (1)  of  this 
Section,  or  (iii)  a  reduction  in  net  capital 
below  120%  of  the  minimum  required  net 
capital. 


(3)  The  ETP  (Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  has  experienced  a  reduction  in 
net  capital  of  15%  in  the  preceding  month  or 
30%  in  the  three-month  period  immediately 
preceding  such  computation,  other  than  as  a 
result  of  increased  capital  haircuts  on  firm 
proprietary  securities  positions. 

(4)  The  ETP  [Holder's,  ETP  Firm's  or 
Equity  ASAP]  Holder's  net  capital  is  less 
than  $1,000,000  and  (i)  its  ratio  of  aggregate 
indebtedness  to  net  capital  equals  or  exceeds 
8  to  1,  or  (ii)  its  net  capital  is  less  than  150% 
of  the  minimum  required  net  capital. 

(5)  The  ETP  [Holder's,  ETP  Firm's  or 
Equity  ASAP)  Holder's  net  capital  equals  or 
exceeds  $1,000,000  and  (i)  its  ratio  of 
aggregate  indebtedness  to  net  capital  equals 
or  exceeds  10  to  1,  or  (ii)  its  net  capital  is 
less  than  120%  of  the  minimum  required  net 
capital. 

(6)  Notwithstanding  the  provisions  of 
subparagraphs  (4)  and  (5)  above,  if  the  ETP 
[Holder,  ETP  Firm  or  Equity  ASAP]  Holder 
is  operating  pursuant  to  Paragraph  (f)  of  SEC 
Rule  15c3-l  (Alternative  Net  Capital 
Requirement),  its  net  capital  is  less  than  the 
greater  of  $200,000  or  6%  of  its  aggregate 
debits. 

(7)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  has  experienced  a  substantial 
change  in  the  nature  of  the  business 
conducted  which,  in  the  view  of  the 
Corporation,  increases  the  potential  risk  of 
loss  to  customers],]  and  ETP  [Holders,  ETP 
Firms  and  Equity  ASAP]  Holders. 

(8)  The  ETP  [Holders,  ETP  Firms  or  Equity 
ASAP]  Holder's  books  and  records  are  not 
maintained  in  accordance  with  the 
provisions  of  SEC  Rules  17a-3  and  17a-4. 

(9)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  is  unable  to  demonstrate 
compliance  with  applicable  net  capital 
requirements. 

(10)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  has  substantial  unsecured 
loans,  advances  or  other  similar  receivables 
relative  to  its  net  capital  position.  For 
purposes  of  this  provision,  15%  is 
considered  substantial. 

(11)  The  ETP  [Holders,  ETP  Finns  or 
Equity  ASAP]  Holder's  subordinated  capital 
equals  or  exceeds  40%  of  its  debt-equity 
total,  as  defined  under  paragraph  (d)  of  SEC  ' 
Rule  15C1-1. 

(12)  The  ETP  (Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  is  subject  to  undue 
concentration  charges  on  proprietary 
positions,  the  aggregate  market  value  of 
which  equals  or  exceeds  15%  of  the  total 
market  value  of  all  proprietary  positions. 

(13)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  is  unable  to  clear  and  settle 
transactions  promptly. 

(14)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  is  not  in  compliance,  or  is 
unable  to  demonstrate  compliance,  with  SEC 
Rule  15c3-3  (Customer  Protection-Reserves 
and  Custody  of  Securities). 

(15)  The  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  is  subject  to  the  reporting 
provisions  of  SEC  Rule  17a-ll. 

(b)  If  the  Corporation  determines  that  any 
of  the  conditions  listed  under  Paragraph  (a) 
of  this  Section  exist,  or  otherwise  determines 
that  the  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  is  guilty  of  (i)  conduct 


inconsistent  with  just  and  equitable 
principles  of  trade,  (ii)  acts  detrimental  to  the 
interest  or  welfare  of  the  Corporation;  or  (iii) 
conduct  contrary  to  an  established  practice  of 
the  Corporation,  the  Corporation  may  require 
that  the  ETP  [Holder,  ETP  Firm  or  Equity 
ASAP]  Holder  take  appropriate  action  by 
effecting  one  or  more  of  the  following  or 
similar  steps,  until  such  time  as  the 
Corporation  determines  otherwise: 
(1) — No  change. 

(2)  Promptly  effect  delivery  to  customers  of 
all  fully  paid  securities  in  the  ETP  [Holder's, 
ETP  Firm's  or  Equity  ASAP]  Holder's 
physical  possession  or  control. 

(3)  Introduce  all  or  a  portion  of  its  business 
to  another  ETP  [Holder,  ETP  Firm  or.Equity 
ASAP]  Holder  on  a  fully  disclosed  basis. 

(4)-(7) — No  change. 

(8)  Undertake  an  immediate  audit  by  an 
independent  public  accountant  at  the  ETP 
[Holder's,  ETP  Firm's  or  Equity  ASAP] 
Holder's  expense. 

(9)  Restrict  the  payment  of  salaries  or  other 
sums  to  partners,  officers,  directors, 
shareholders  or  affiliated  persons  of  the  ETP 
[Holder,  ETP  Finn  or  Equity  ASAP]  Holder. 

(10)-(12)— No  change. 

(c)  The  provisions  contained  in  this 
Section  do  not  limit  the  Corporation's 
authority  to  use  other  standards  or  to  impose 
other  restrictions,  or  take  other  action 
deemed  appropriate  under  the  circumstances 
in  the  public  interest  and  for  the  protection 
of  ETP  Holders[,  Equity  ASAP  Holders,  and 
ETP  Firms). 

Commentary 

.01. — No  change. 

Section  2.  Financial  Rejxirts 

Reports  To  Be  Filed 

Rule  4.5  Unless  the  Corporation 
determines  otherwise,  every  ETP  Holder, 
[ETP  Firm  and  Equity  ASAP  Holder,]  except 
as  otherwise  provided  in  Rule  4.7,  shall  file 
with  the  Corporation  the  reports  prescribed 
by  this  Section. 

Monthly  Reports 

Rule  4.5(a).  Part  I  of  SEC  Form  X-17A-5 
shall  be  filed  monthly  by  any  ETP  Holder[, 
ETP  Firm  or  Equfty  ASAP  Holder]  which 
carries  or  clears  accounts  for  customers.  Such 
report  shall  be  due  by  the  tenth  business  day 
following  the  end  of  the  month  being 
reported  upon. 

Part  II  Quarterly  Reports 

Rule  4.5(b).  Two  manually  signed  copies  of 
Part  n  of  SEC  Form  X-17A-5  shall  be  file'd 
for  each  calendar  quarter  by  any  ETP  Holder[, 
ETP  Firm  or  Equity  ASAP  Holder]  which 
carries  or  clears  accounts  for  customers.  Such 
report  shall  be  due  by  the  fifteenth  calendar 
day  foUowring  the  end  of  the  calendar  quarter 
being  reported  upon. 

Part  IIA  Quarterly  Reports 

Rule  4.5(c).  Two  manually  signed  copies  of 
Part  IIA  of  SEC  Form  X-17A-5  shall  be  filed 
for  each  calendar  quarter  by  any  ETP  Holder[, 
ETP  Firm  or  Equity  ASAP  Holder)  which 
does  not  carry  or  clear  accounts  for 
customers.  Such  report  shall  be  due  by  the 
fifteenth  calendar  day  following  the  end  of 
the  calendar  quarter  being  reported  upon. 


Part  II  or  Part  IIA  Filings  on  Other  Than 
Calendar  Quarters 

Rule  4.5(d).  An  ETP  Holder[,  ETP  Firm  or 
Equity  ASAP  Holder]  shall  file  an  additional 
Part  II  or  Part  DA  of  SEC  Form  X-17A-5,  as 
appropriate,  within  fifteen  calendar  days 
after  the  date  selected  for  the  annual  audited 
financial  statements  of  the  ETP  Holder,  (ETP 
Firm  or  Equity  ASAP  Holder,]  pursuant  to 
the  provisions  of  Rule  4.10,  where  such  date 
does  not  coincide  with  the  end  of  a  calendar 
quarter. 

Periodic  Reports 

Rule  4.5(e).  Every  ETP  Holders[,  Equity 
ASAP  Holders,  and  ETP  Firm]  shall  submit, 
as  required  by  the  Corporation  periodic 
reports  with  respect  to  short  positions  in 
securities. 

Commentary 

01.    Short  Positions.  ETP  Holders[,  Equity 
ASAP  Holders,  and  ETP  Firm]  for  which  the 
Corporation  is  the  designated  examining 
authority  ("DEA")  are  required  to  report 
"short"  positions,  including  odd  lots,  in  each 
stock  or  warrant  listed  or  traded  on  the 
Corporation,  and  in  each  other  stock  or 
warrant  not  listed  or  traded  on  the 
Corporation  (and  not  otherwise  reported  to 
another  self-regulatory  organization),  using 
such  automated  format  and  methods  as 
prescribed  by  the  Corporation.  Such  reports 
must  include  customer  and  proprietary 
positions  and  must  be  made  at  such  times 
and  covering  such  time  period  as  may  be 
designated  by  the  Corporation. 

Every  ETP  Holder],  Equity  ASAP  Holder, 
and  ETP  Firm]  for  which  the  Corporation  is 
not  the  DEA  must  report  "short"  positions  to 
the  self-regulatory  organization  that  is  the 
DEA  for  such  ETP  Holder[,  Equity  ASAP 
Holder  or  ETP  Firm]  if  such  DEA  has  a 
requirement  for  such  reports.  If  the  DEA  does 
not  have  such  a  reporting  requirement,  then 
such  ETP  Holderl,  Equity  ASAP  Holder  or 
ETP  Firm]  must  comply  with  the  provisions 
ofthis  Rule  4.5(e). 

ETP  [Holders,  ETP  Firms  or  Equity  ASAP] 
Holders  whose  short  positions  have  been 
properly  reported  to.  and  are  carried  by,  a 
non-ETP  (or  non-Equity  ASAP]  clearing 
organization  will  be  in  compliance  with  this 
Rule  4.5(e)  if  adequate  arrangements  have 
been  made  for  such  clearing  organization  to 
report  such  positions  to  the  Corporation  or  to 
another  self-regulatory  organization. 

"Short"  positions  to  be  reported  are  those 
resulting  from  "short"  sales  as  defined  in 
SEC  Rule  3b-3,  but  excluding  positions 
resulting  from  sales  specified  in  clauses  (1), 
(6),  (7).  (8),  (9)  and  (10)  of  paragraph  (e)  o{ 
SEC  Rule  lOa-1.  Also  to  be  excluded  are 
"short"  positions  carried  for  other  ETP 
Holders).  Equity  ASAP  Holders,  and  ETP 
Firms]  reporting  for  themselves. 

Only  one  report  should  be  made  for  each 
stock  or  warrant  in  which  there  is  a  short 
position.  If  more  than  one  account  has  a  short 
position  in  the  same  stock  or  warrant,  the 
combined  aggregate  should  be  reported. 

The  term  "designated  examining 
authority"  means  the  self-regulatory 
organization  that  has  been  assigned 
responsibility  for  examining  an  ETP  Holder{. 
Equity  ASAP  Holder,  or  ETP  Firm)  for 
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compliance  with  applicable  financial 
responsibility  rules. 

.02    ETP  Holders!,  Equity  ASAP  Holders, 
and  ETP  Firms]  for  which  the  Corporation  is 
the  DEA  need  not  report  "short"  positions  to 
the  Corporation  as  provided  in  Commentary 
.01  if  such  ETP  Holderl.  Equity  ASAP 
Holder,  or  ETP  Firm]  has  made  arrangements, 
satisfactory  to  the  Corporation,  to  report  such 
positions  to  another  self-regulatory 
organization. 

Accelerated  Reporting 

Rule  4.6.  Unless  the  Corporation 
determines  otherwise,  if  any  of  the 
conditions  described  in  this  Section  is 
applicable,  an  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  subject  to  the  provisions 
of  Rule  4.5  shall  file  with  the  Corporation  on 
a  monthly  basis  (or  more  frequently  if  the 
Corporation  so  determines)  Part  II  or  Part  IIA 
of  SEC  Form  X-17A-5,  as  appropriate, 
together  with  a  schedule  of  proprietary 
securities  and  commodities,  and  related 
"haircuts",  and  any  other  supplementary 
schedules  deemed  appropriate  by  the 
Corporation.  Such  reports  shall  be  due  by  the 
fifteenth  calendar  day  following  the  end  of 
the  month  during  which  this  Section 
becomes  applicable  to  (a]  an  ETP  Holderl, 
Equity  ASAP  Holder,  or  ETP  Firm,]  and  such 
accelerated  reports  shall  continue  to  be  filed 
each  month  thereafter  (or  more  frequently  is 
the  Corporation  so  determines)  until  the  ETP 
Holderl,  Equity  ASAP  Holder,  or  ETP  Firm) 
is  otherwise  advised  by  the  Corporation!:]. 

SIPC  Referral 

Rule  4.6(a).  An  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  subject  to  the  referral 
provisions  of  Section  59a)  of  the  Securities 
Investor  Protection  Act  will  be  notified  by 
the  Corporation  to  file  accelerated  reports. 

Financial  or  Operational  Condition 

Rule  4.6(b).  An  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  that  has  exceeded  or  is 
exceeding  the  financial  or  operational 
parameters  set  forth  in  Rule  4.4  shall  file 
without  further  notice  the  reports  required  by 
this  Section. 

General  Conditions 

Rule  4.6(c).  The  Corporation  requires  the 
filing  of  accelerated  reports  for  reasons 
relating  to  (i)  the  financial  or  operational 
condition  of  the  ETP  Holder!.  Equity  ASAP 
Holder,  or  ETP  Firm]  (notwithstanding  the 
provisions  of  paragraph  (b)  of  this  Section), 
(ii)  the  condition  of  the  securities  markets,  or 
(iii)  the  condition  of  the  securities  industry, 
in  which  events  the  Corporation  will  notify 
the  ETP  Holder!,  Equity  ASAP  Holder,  or 
ETP  Firm]  to  file  accelerated  reports. 

Exemptions 

Rule  4.7(a).  An  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  be  exempt  ftt)m 
the  filing  requirements  prescribed  by  Rules 
4.5  and  4.6  under  the  following  conditions: 

1(1)1  Any  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  which  is  a  member  of 
another  self-regulatory  organization  which 
has  been  designated  the  examining  authority 
for  such  ETP  Holderl,  Equity  ASAP  Holder 
or  ETP  Firm]  by  the  Securities  and  Exchange 
Commission. 

(b)  An  ETP  Holderl,  Equity  ASAP  Holder 
or  ETP  Firm]  qualifying  for  an  exemption 


pursuant  to  this  Paragraph  shall  file  with  the 
Corporation  a  copy  of  Notice  and  Part  II  of 
SEC  Form  X-17A-5,  including  such 
supplementary  schedules  as  may  be  required, 
pursuant  to  the  provisions  of  Rule  17a-ll 
under  the  Securities  Exchange  Act  of  1934, 
as  amended,  at  such  time  and  at  such 
fi-equency  as  prescribed  by  such  other 
designated  examining  authority  or  by  any 
applicable  rule. 

Report  Filed  Upon  Termination  of 
Membership  Interest 

Rule  4.8.  If  an  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  holding  any 
membership  interest  in  a  national  securities 
exchange  ceases  to  be  a  member  in  good 
standing  of  such  exchange,  such  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm] 
shall,  within  two  business  days  after  such 
event,  file  with  the  Securities  and  Exchange 
Commission  and  with  the  Corporation,  Part 
II  of  Form  X-17A-5,  as  of  the  date  of  such 
event,  pursuant  to  the  provisions  of 
Paragraph  (b)  of  Rule  17a-5  under  the 
Securities  Exchange  Act  of  1934,  as 
amended. 
Customer  Statements 

Rule  4.9.  Every  ETP  Holder!.  Equity  ASAP 
Holder  or  ETP  Firm)  shall  furnish  to  its 
customers,  principal  stockholders  and 
subordinated  lenders,  and  shall  file  with  the 
Securities  and  Exchange  Commission,  the 
Corporation,  and  any  other  self-regulatory 
organizations  of  which  it  is  a  member,  certain 
financial  statements  in  accordance  with  the 
provisions  of  Paragraph  (c)  of  Rule  17a-5 
under  the  Securities  Exchange  Act  of  1934, 
as  amended. 

Annual  Filing  of  Audited  Financial 
Statements 

Rule  4.10.  Every  ETP  Holder!.  Equity 
ASAP  Holder  or  ETP  Firm]  shall  file 
annually  a  report  which  shall  be  audited  by 
an  independent  public  accountant  in 
accordance  with  the  provisions  of  paragraphs 
(d)  through  (n)  of  Rule  17a-5  under  the 
Securities  Exchange  Act  of  1934.  as 
amended. 
Financial  Reports 

Rule  4.11(a).  Every  ETP  Holderl,  Equity 
ASAP  Holder  or  ETP  Firm]  which  is  not  a 
member  of  another  national  securities 
exchange  or  registered  national  securities 
association  which  is  the  Designated 
Examining  Authority  for  that  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]  shall  file 
with  the  Corporation  answers  to  Financial 
Questionnaires.  Reports  of  Income  and 
Expenses  and  additional  financial 
information  in  the  type.  form,  manner  and 
time  prescribed  by  the  Corporation. 

Rule  4.11(b). 

(1)  Each  ETP  Holder],  Equity  ASAP  Holder, 
or  ETP  Firm]  shall  file  with  the  Corporation 
a  Report  of  Financial  Condition  on  SEC  Form 
X-17A-5  as  required  by  Securities  and 
Exchange  Commission  Rules  17a-5  and  17a- 
10.  Any  ETP  Holder],  Equity  ASAP  Holder  or 
ETP  Firm)  who  fails  to  file  such  Report  of 
Financial  Condition  in  a  timely  manner  shall 
be  subject  to  late  filing  charges  as  follows: 


Number  of  Days  Late 


1-30  . 
31-60 
61-90 


Amount  of 
Charge 


$20.00 
400.00 
800  00 


Repeated  or  aggravated  failure  to  file  such 
Report  of  Financial  Condition  or  failure  to 
file  such  report  for  more  than  ninety  (90) 
days  will  be  referred  to  the  Business  Conduct 
Committee  for  appropriate  disciplinary 
action. 

(2)  Each  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  for  which  the  Corporation  is  the 
designated  collection  agent  must  file  with  the 
Corporation  such  forms  and  assessments  as 
are  required  pursuant  to  the  Securities 
Investor  Protection  Act  of  1970.  Any  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm) 
that  fails  to  file  such  form  or  assessment  in 
a  timely  manner  will  be  subject  to  a  late 
filing  charge  as  follows: 


Number  of  days  late 


1-30  . 
31-60 
61-90 


Amount  of 
charge 


$100.00 
200.00 
300.00 


Provided  however; 

(A)  if  an  ETP  Holder] .  Equity  ASAP  Holder 
or  ETP  Firm)  files  its  SIPC  form  and 
assessment  after  its  receipt  of  SIPC's  final  late 
notice,  but  files  within  five  business  days 
after  its  receipt  of  SIPC's  final  late  notice, 
such  ETP  Holder!.  Equity  ASAP  Holder  or 
ETP  Firm)  will  be  subject  to  a  fine  pursuant 
to  Rule  10.12(i)(2);  and 

(B)  if  an  ETP  (Firm)  Holder  fails  to  file  its 
SIPC  form  and  assessment  within  five 
business  days  after  its  receipt  of  SIPC's  final 
late  notice,  such  ETP  IFirm)  Ho/der  will  be 
subject  to  formal  disciplinary  action  pursuant 
to  Rule  10.4. 

Commentary 

.01    An  ETP  Holderl.  Equity  ASAP  Holder 
or  ETP  Firm]  that  files  its  SIPC  form  and 
assessment  more  than  90  days  late  but  before 
its  receipt  of  SIPC's  final  late  notice  will  be 
subject  to  a  late  charge  of  $800. 

.02 — No  change. 

Financial  Responsibility  and  Operational 
Condition 

Rule  4.11(c).  The  Corporation  shall  have 
the  authority  to  examine  the  financial 
responsibility  and/or  operational  conditions 
of  any  ETP  Holder!,  Equity  ASAP  Holder,  or 
ETP  Firm).  In  conducting  such  examinations, 
the  Corporation  may  require  an  ETP  Holder], 
Equity  ASAP  Holder,  or  ETP  Firm]  to  furnish 
requested  information.  If  the  Corporation 
deems  it  necessary,  ETP  Holders),  Equity 
ASAP  Holders  or  ETP  Firms)  shall  make 
available  their  books  and  records  as  well  as 
provide  sworn  or  unsworn  testimony.  All 
examinations  shall  be  conducted  in  a  manner 
consistent  with  the  rules  and  regulations 
governing  the  duty  of  the  Corporation. 

Underwriting  Commitments 

Rule  4.12.  Each  ETP  Holderl,  Equity  ASAP 
Holder  or  ETP  Firm,)  for  which  the 
Corporation  is  the  designated  examining 


authority,  which  enters  into  a  security 
underwriting  commitment,  either  with 
respect  to  an  original  or  a  secondary 
distribution  of  securities,  whether  or  not 
admitted  to  dealing  on  the  Corporation,  shall 
notify  the  Corporation  thereof  in  such 
manner  as  the  Corporation  shall  prescribe. 

Lawsuits 

Rule  4.13.  Each  ETP  Holder).  Equity  ASAP 
Holder  or  ETP  Firm]  for  which  the 
Corporation  is  the  designated  examining 
authority,  shall  give  written  notice  to  the 
Corporation  regarding  all  lawsuits  involving 
such  ETP  Holder).  Equity  ASAP  Holder  or 
ETP  Firm]  or  any  participant  therein, 
including  a  description  of  the  nature  and 
principal  allegations  of  such  lawsuits,  and  a 
statement  of  the  amount  of  damages  claimed 
therein.  Similar  notice  shall  be  given  to  the 
Corporation  regarding  any  claims  or 
contingent  liabilities  that  appear  likely  to 
result  in  litigation. 

Section  3.  Margins 

Daily  Margin  Record 

Rule  4.14(a).  Each  ETP  Holder),  Equity 
ASAP  Holder,  or  ETP  Firm]  registered  on  the 
Corporation,  carrying  margin  accounts  for 
customers  shall  make  and  maintain  a  record 
of  every  case  in  which  initial  or  additional 
margin  must  be  obtained  in  a  customer's 
account  because  of  transactions  effected  in 
such  account.  This  record  shall  show  for 
each  account  the  date  of  the  transaction,  the 
customer's  name,  the  amount  of  metrgin 
required  and  the  time  when  and  manner  in 
which  s«ch  margin  is  furnished  or  obtained. 
This  record  shall  be  in  a  form  acceptable  to 
the  Corporation  and  contain  such  additional 
information  as  the  Corporation  may  from 
time  to  time  prescribe.  This  record  shall  be 
preserved  for  at  least  twelve  months. 

Margin  by  Liquidation 

Rule  4.14(b).  No  ETP  Holder),  Equity  ASAP 
Holder,  or  ETP  Firm]  registered  on  the 
Corporation  shall  permit  a  customer  to  make 
a  practice  of  effecting  transactions  requiring 
initial  or  additional  margin  pursuant  to  rules 
of  the  Corporation  or  regulations  of  the  Board 
of  Governors  of  the  Federal  Reserve  System 
and  then  furnishing  such  margin  by  the 
liquidation  of  the  same  or  other 
commitments;  except  that  the  provisions  of 
this  section  shall  not  apply  to  any  account 
maintained  for  another  broker  or  dealer  in 
which  are  carried  only  the  commitments  of 
the  customers  of  such  other  broker  or  dealer 
exclusive  of  his  partners,  provided  such 
other  broker  or  dealer  (i)  is  an  ETP  Holder), 
or  Equity  ASAP  Holder]  of  the  Corporation), 
or  an  ETP  Firm  registered  thereon);  or  (ii)  has 
agreed  in  good  faith  with  the  ETP  Holder), 
Equity  ASAP  Holder,  or  ETP  Firm]  carrying 
the  account  that  Ihe)  it  will  maintain  a  record 
equivalent  to  that  referred  to  in  Rule  4.14(a); 
or  (iii)  is  not  subject  to  the  regulations  of  the 
Board  of  Governors  of  the  Federal  Reserve 
System. 

Members  Other  Exchanges 

Rule  4.14(c).  An  ETP  Holder),  Equity  ASAP 
Holder,  or  ETP  Firm]  registered  as  a  member 
on  another  national  securities  exchange  or 
association  which  has  comparable  standards 
and  which  has  been  designated  by  the 


Securities  and  Exchange  Commission  as  the 
primary  regulator  is  exempt  from  the 
provisions  of  this  Irule)  Rule,  unless 
otherwise  stated. 

Customer  Defined 

Rule  4.14(d).  For  the  purpose  of  this  (rule) 
Rule,  the  term  customer  shall  include  any 
person  or  entity  for  whom  securities  are 
purchased  or  sold  or  to  whom  securities  are 
sold  or  from  whom  securities  are  purchased 
whether  on  a  regular  way,  when  issued, 
delayed  or  future  delivery  basis.  It  will  also 
include  any  person  or  entity  for  whom 
securities  are  held  or  carried.  The  term  will 
not  include  a  broker  or  dealer  from  whom  a 
security  has  been  purchased  or  to  whom  a 
security  has  been  sold  for  the  account  of  the 
ETP  Holder).  Equity  ASAP  Holder  or  ETP 
Firm)  or  its  customers. 

Initial  Margin 

Rule  4.14(e) — No  change. 

Margin  Requirements 

Rule  4.15(a).  For  the  purpose  of  effecting 
new  securities  transactions  and 
commitments,  the  margin  required  shall  be 
an  amount  equivalent  to  the  requirements  of 
paragraph  (b)  of  this  section,  or  such  greater 
amount  as  the  Corporation  may  from  time  to 
time  require  for  specific  securities,  with  a 
minimum  equity  in  the  account  of  at  least 
$2,000.  except  that  cash  need  not  be 
deposited  in  excess  of  the  cost  of  any  security 
purchased.  The  foregoing  minimum  equity 
and  cost  of  purchase  provisions  shall  not 
apply  to  "when  distributed"  securities  in 
cash  accounts  and  the  exercise  of  rights  to 
subscribe. 

Withdrawals  of  cash  or  securities  may  be 
made  from  any  account,  provided  that  after 
such  withdrawal  the  equity  in  the  account  is 
at  least  the  greater  of  $2,000  or  the  amount 
required  by  the  maintenance  requirement  of 
this  (rule)  Rule. 

Maintenance  Margin  Rule 

Rule  4.15(b).  The  margin  which  must  be 
maintained  in  margin  accounts  of  customers, 
whether  ETP  Holder.  (Equity  ASAP  Holders. 
ETP  Firms.)  Allied  Persons  thereof  or  non- 
ETP  )or  non-Equity  ASAP  Firms]  Holders, 
shall  be  as  follows: 

(l)-(5) — No  change. 

Exceptions  to  Rule 

Rule  4.15(c).  The  foregoing  requirements  of 
this  Rule  are  subject  to  the  following 
exceptions: 

(1) — No  change.  ^ 

(2)  Exempted  Securities. 

(A)-(B)— No  change. 

(C)  Cash  Transactions  With  Customers — 
Special  Provisions — When  a  customer 
purchases  aui  issued  "exempted"  security 
from  or  through  an  ETP  Holder,  (Equity 
ASAP  Holder,  or  ETP  Firm.)  in  a  cash 
account,  full  payment  shall  be  made 
promptly.  If,  however,  delivery  or  payment 
therefore  is  not  made  promptly  after  the  trade 
date,  a  deposit  shall  be  required  as  if  it  were 
a  margin  transaction,  unless  it  is  a 
transaction  with  a  bank,  trust  company, 
insurance  company,  investment  trust  or 
charitable  or  nonprofit  educational 
institution. 

In  connection  with  any  net  position 
resulting  frx)m  any  transaction  in  issued 


"exempted"  securities  made  for  an  ETP 
Holder),  Equity  ASAP  Holder  or  ETP  Firm.) 
or  a  non-ETP  lor  non-Equity  ASAP)  broker- 
dealer,  or  made  for  or  with  a  bank,  trust 
company,  insurance  company,  investment 
trust  or  charitable  or  non-profit  educational 
institution,  no  margin  need  be  required  and 
such  net  position  need  not  be  marked  to 
market.  However,  where  such  net  position  is 
not  marked  to  the  market,  an  amount  equal 
to  the  loss  at  the  market  in  such  position 
shall  be  considered  as  cash  required  to 
provide  margin  in  the  computation  of  the  net 
capital  of  the  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm)  under  the  Corporation's 
capital  requirements. 

(3)  Joint  Accounts  in  Which  the  Carrying 
Firm  or  a  Partner  or  Stockholder  Therein  Has 
an  Interest — in  the  case  of  a  joint  account 
carried  by  a  firm,  in  which  such  firm,  or  any 
partner,  ETP  (Holder,  Equity  ASAP]  Holder, 
Allied  Person  or  stockholder  (other  than  a 
holder  of  freely  transferable  stock  only)  of 
such  ETP  (Firm)  Holder  participate  with 
others,  the  interest  of  each  participant  other 
than  the  carrying  ETP  IFirm]  Holder  shall  be 
margined  by  each  such  participant  pursuant 
to  the  provisions  of  this  jrule)  Rule  as  if  such 
interest  were  in  a  separate  account. 

(4) — No  change. 

(5)  (Specialists'  and]  Market  Makerl's) 
Accounts 

(A)  The  account  of  an  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm)  in  which  are 
effected  only  transactions  in  securities  in 
which  he  is  )registered  and  acts  as  a 
specialist]  a  Market  Maker  may  be  carried 
upon  a  margin  basis  which  is  satisfactory  to 
the  (specialist)  Market  Maker  and  the  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm). 
The  amount  of  any  deficiency  between  the 
margin  deposited  by  the  1  specialist)  Market 
Maker  and  the  haircut  requirements  of  SEC 
Rule  15c3-l  shall  be  considered  as  a  debit 
item  in  the  computation  of  the  net  capital  of 
ETP  IHolder,  Equity  ASAP  Holder  or  ETP 
Firm]  Holders  under  the  Corporation's 
capital  requirements. 

(A)  In  the  case  of  joint  accounts  carried  by 
an  ETP  Holder(.  Equity  ASAP  Holder  or  ETP 
Firm  for  specialists]  for  Market  Makers,  in 
which  the  ETP  Holder).  Equity  ASAP  Holder 
or  ETP  Firm]  participates,  the  margin 
deposited  by  the  other  participants  may  be  in 
any  amount  which  is  mutually  satisfactory. 
The  amount  of  any  deficiency  between  the 
amount  deposited  by  the  other  participant,  or 
participants,  based  upon  their  proportionate 
share  of  the  haircut  requirements  of  SEC  Rule 
15c3-l,  shall  be  considered  as  a  debit  item 
in  the  computation  of  the  net  capital  of  ETP 
)Holder,  Equity  ASAP  Holder  or  ETP  Firm) 
Holders  under  the  Corporation's  capital 
requirements. 

(6)  Broker/Dealer  Accounts 

(A)  An  ETP  Holderl,  Equity  ASAP  Holder 
or  ETP  Firm]  may  carry  the  proprietary 
account  of  another  broker-dealer  that  is 
registered  with  the  Securities  and  Exchange 
Commission,  upon  a  margin  basis  that  is 
satisfactory  to  both  parties,  provided  the 
requirements  of  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  are 
adhered  to  and  the  account  is  not  carried  in 
a  deficit  equity  condition.  The  amount  of  any 
deficiency  between  the  equity  maintained  in 
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the  account  and  the  haircut  requirements  of 
SEC  Rule  15c3-l  shall  be  deducted  in 
computing  the  Net  Capital  of  the  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
under  the  Corporation's  Capital 
Requirements. 

(B)  Joint  Back  Offices  Arrangements.  An 
arrangement  may  be  established  between  two 
or  more  registered  broker-dealers  pursuant  to 
Regulation  T,  Section  220.11  to  form  a  joint 
back  office  ("JBO")  arrangement  for  carrying 
and  clearing,  or  carrying  accounts  of 
participating  broker-dealers.  ETP  Holders!, 
Equity  ASAP  Holders  or  ETP  Firms)  must 
provide  written  notification  to  the 
Corporation  prior  to  establishing  a  JBO. 

(i)  A  carrying  and  clearing,  or  clearing  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm] 
must: 

(a)  maintain  a  minimum  Tentative  Net 
Capital  of  S25  million  as  computed  pursuant 
to  SEC  Rule  15c3-l.  except  that  an  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm] 
whose  primary  business  consists  of  the 
clearance  of  options  market-maker  accounts, 
may  carry  rBO  accounts  provided  that  it  does 
not  allow  its  Net  Capital,  as  computed 
pursuant  to  SEC  Rule  15c3-l,  to  fall  below 
$7  million  for  a  period  in  excess  of  three 
consecutive  business  days.  In  addition,  the 
ETP  Holderl,  Equity  ASAP  Holder  or  ETP 
Firm]  must  include  in  its  ratio  of  gross 
options  market  maker  deductions  to  Net 
Capital  required  by  the  provisions  of  SEC 
Rule  15c3-l.  gross  deductions  for  JBO 
pctrticipant  accounts.  Clearance  of  options 
market  maker  accounts  shall  be  deemed  to  be 
a  broker-dealer's  primary  business  if  a 
minimum  of  60%  of  the  aggregate  deductions 
in  the  above  ration  are  options  market  maker 
deductions: 

(b)  maintain  a  written  risk  analysis 
methodology  for  assessing  the  amount  of 
credit  extended  to  participating  broker- 
dealers  which  shall  be  made  available  to  the 
Corporation  upon  request;  and 

(c)  deduct  from  Net  Capital  haircut 
requirements  pursuant  to  SEC  Rule  15c3-l  in 
excess  of  the  equity  maintained  in  the 
Eunounts  of  participating  broker-dealers. 

(ii)  A  participating  broker-dealer  must: 

(a)  be  a  registered  broker-dealer  subject  to 
the  SEC's  Net  Capital  Rule; 

(b)  maintain  an  ownership  interest  in  the 
carrying/clearing  ETP  Holderl.  Equity  ASAP 
Holder  or  ETP  Firm]  pursuant  to  Regulation 
T.  Section  220.11;  and 

(c)  maintain  a  minimum  liquidating  equity 
of  Si  million  in  the  Joint  Back  Office 
arrangement  exclusive  of  the  ownership 
interest  established  in  (b)  above.  When  the 
minimum  liquidating  equity  decreases  below 
the  $1  million  requirement,  the  participant 
must  deposit  an  amount  sufficient  to 
eliminate  this  deficiency  within  5  business 
days.  If  funds  or  securities  sufficient  to 
eliminate  the  deficiency  are  not  received 
within  5  business  days,  the  carrying 
organization  must  margin  the  account  in 
accordance  with  the  requirements  prescribed 
for  a  customer  in  Regulation  T. 

(d)  If  at  any  time  a  clearing  ETP  Holderl, 
Equity  ASAP  Holder  or  ETP  Firm]  operating 
pursuant  to  subsection  6(b)(l)(a}  above 
determines  that  its  tentative  net  capital  or 
that  its  net  capital,  respectively,  has  fallen 


below  the  applicable  requirements,  such 
clearing  ETP  Holder!.  Equity  ASAP  Holder  or 
ETP  Firm)  must  inmiediately  notify  the 
Corporation  of  such  deficiency  by  telegraphic 
or  facsimile  notice;  and  such  clearing  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
will  be  subject  to  the  prohibitions  against 
withdrawal  of  equity  capital  set  forth  in  SEC 
Rule  15c3-l(e)  and  to  the  prohibitions 
against  reduction,  prepayment,  and 
repayment  of  subordination  agreements  set 
forth  in  paragraph  (b)Il)  of  SEC  Rule  15c3- 
1,  as  if  such  broker  or  dealer's  net  capital 
were  below  the  minimum  standards  specified 
by  each  of  these  paragraphs. 

Other  Provisions 

Rule  4.15(d).  Determination  of  Value  for 
Margin  Purposes. 

(1)  Active  securities  dealt  in  on  a 
recognized  exchange  shall,  for  margin 
purposes,  be  valued  at  current  market  prices. 
Other  securities  shall  be  valued 
conservatively  in  the  light  of  current  market 
prices  and  the  amount  which  might  be 
realized  upon  liquidation.  Substantial 
additional  margin  must  be  required  in  all 
cases  where  the  securities  Ccuried  are  subject 
to  unusually  rapid  or  violent  change  sin 
value,  or  do  not  have  an  active  market  on  a 
recognized  exchange,  or  where  the  amount 
carried  is  such  that  it  cannot  be  liquidated 
promptly. 

To  qualify  for  margin  value,  securities  shall 
be  in  negotiable  form  and.  except  for  bearer 
securities,  shall  be  registered  in  street  name 
(firm  name,  or  firm  agent,  or  firm  nominee 
or  in  process  of  being  transferred  to  such) 
after  constructive  receipt  thereof.  A  cash 
margin  deficiency  shall  be  treated  as  a  debit 
item  in  the  computation  of  (Net  Capital]  net 
capital. 

(2)  Puts,  Calls  Otiier  Options,  Currency 
Warrants,  Currency  Index  Warrants  and 
Stock  Index  Warrants. 

(A) — No  change. 

(B)  The  issuance,  guarantee  or  sale  (other 
than  a  "long"  sale)  for  a  customer  of  a  put 
or  a  call  shall  be  considered  as  a  security 
transaction  subject  to  Rule  4.15(a).  The  short 
sale  for  a  customer  of  a  currency  warrant, 
currency  index  warrant  or  stock  index 
warrant  shall  be  considered  as  a  security 
transaction  subject  to  paragraph  (a)  of  this 
Rule4.15((d)]. 

(C) — No  change. 

(D)  The  margin  on  any  put,  call,  currency 
warrant,  currency  index  warrant  or  stock 
index  warrant  issued,  guaranteed  or  carried 
"short"  in  a  customer's  account  shall  be: 

(i) — No  change. 

(ii)  In  the  case  of  puts  and  calls  listed  or 
traded  on  a  registered  national  securities 
exchange  or  a  registered  securities 
association  and  issued  by  a  registered 
clearing  corporation  which  (represent) 
represents  options  on  GNMA  obligations  in 
the  principal  amount  of  $100,000, 130%  of 
the  current  market  value  of  the  option  plus 
$1,500,  except  that  the  margin  required  need 
not  exceed  $5,000  plus  the  current  market 
value  of  the  option. 

(iii) — No  change. 

(E) — No  change. 

(F)  (l)-(3)— No  change. 

(4) — No  change.  . 

(G) — No  change. 


(H)  "Long"  and  "Short"  Positions  in 
Securities  and  Options.  (l)-(4) — No  change. 

(5)  Bank  Guarantee  Letters — 

No  margin  need  be  required  in  respect  of 
a  put  option  contract  carried  in  a  "short" 
position  where  the  customer  has  delivered  to 
the  ETP  Holderl,  Equity  ASAP  Holder  or  ETP 
Firm]  with  v>hich  such  position  is 
maintained  a  letter  of  guarantee  issued  by  a 
bank  approved  to  issue  escrow  receipts  under 
Rule  610  of  the  Rules  of  the  Options  Clearing 
Corporation,  in  form  satisfactory  to  the 
Corporation,  which  certifies  that  such  bank 
holds  on  deposit  for  the  account  of  the 
customer  cash  in  the  full  amount  of  the 
aggregate  exercise  price  of  such  put  option 
contract,  and  that  such  amount  will  be  paid 
to  the  ETP  Holderl,  Equity  ASAP  Holder  or 
ETP  Firm]  against  delivery  of  the  underlying 
security  covered  by  such  put  option  contract. 

(6)  No  margin  is  required  in  respect  of  a 
warrant  on  a  market  index  carried  in  a  short 
position  where  the  customer  has  delivered, 
promptly  after  the  warrant  has  been  sold 
short,  to  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  with  which  such 
position  is  maintained,  a  Market  Index 
Warrant  Escrow  Receipt  in  a  form  satisfactory 
to  the  Corporation,  issued  by  a  bank  or  trust 
company  pursuant  to  specific  authorization 
ft-om  the  customer  certifying  that  the  issuer 
of  the  agreement  holds  for  the  account  of  the 
customer:  (1)  cash,  (2)  cash  equivalents,  (3) 
one  or  more  qualified  equity  securities,  or  (4) 
a  combination  thereof;  that  such  deposit  has 
an  aggregate  market  value,  at  the  time  the 
warrant  has  been  sold  short,  or  not  less  than 
100%  of  the  aggregate  currency  index  value; 
and  that  the  issuer  will  promptly  pay  the  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
the  exercise  settlement  amount  in  the  event 
the  account  is  assigned  an  exercise  notice. 

(7) — No  change. 

(I)  When  an  ETP  Holder!.  Equity  ASAP 
Holder  or  ETP  Firm)  issues  or  guarantees  an 
option  to  receive  or  deliver  securities  for  a 
customer,  such  option  shall  be  margined  as 
if  it  were  a  jJVit  or  call. 

(J)  Option  Specialists.  Market  Makers  and 
Traders.  Notwithstanding  the  other 
provisions  of  this  sub-section  (d)(2),  an  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm) 
may  clear  and  carry  the  listed  option 
transactions  of  one  or  more  registered 
specialists,  registered  market  makers  or 
registered  traders  in  options  (which 
registered  traders  are  deemed  specialists  for 
all  purposes  under  the  Securities  Exchange 
Act  of  1934  pursuant  to  the  rules  of  a 
national  securities  exchange)  (hereafter 
referred  to  as  "specialists(s)"),  upon  a  "Good 
Faith"  margin  basis  satisfactory  to  the 
concerned  parties,  provided  the  "Good 
Faith"  margin  requirement  is  not  less  that  the 
Net  Capital  haircut  deduction  of  the  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm] 
carrying  the  transaction  pursuant  to  SEC  Rule 
15c3-l.  In  lieu  of  collecting  the  "Good  Faith" 
margin  requirement,  a  carryine  ETP  Holder), 
Equity  ASAP  Holder  or  ETP  Firm]  may  elect 
to  deduct  in  computing  its  net  capital  the 
amount  of  any  deficiency  between  the  equity 
maintained  in  the  account  and  the  "Good 
Faith"  margin  required. 

For  purposes  of  the  subsection  (d)(2)(J),  a 
permitted  offset  position  means,  in  the  case 


of  an  option  in  which  a  specialist  makes  a 
market,  a  position  in  the  underlying  asset  or 
other  related  assets,  and  in  the  case  of  other 
securities  in  which  a  specialist  makes  a 
market,  a  position  in  options  overlying  the 
securities  in  which  a  specialist  makes  a 
market.  Accordingly,  a  specialist  in  options 
may  establish,  on  a  share-for-share  basis,  a 
long  or  short  position  in  the  securities 
underlying  the  options  in  which  the 
specialist  makes  a  mcU'ket,  and  a  specialist  in 
securities  other  than  options  may  purchase  or 
write  options  overlying  the  securities  in 
which  the  specialist  makes  a  market,  if  the 
account  holds  the  following  permitted  offset 
positions: 

(i)-(ii) — No  change. 

(iii) — No  change. 

(iv)-(vi) — No  change. 

(vii)  a  specified  portfolio  type  as  referred 
to  in  SEC  Rule  15c3-l,  including  its 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position. 

Permitted  offset  transactions  must  be 
effected  for  market  making  purposes  such  as 
hedging,  risk  reduction,  rebalancing  of 
positions,  liquidation,  or  accommodation  of 
customer  orders,  or  other  similar  market 
making  purposes. 

For  purposes  of  this  paragraph  (d)(2)(J),  the 
term  "in  or  at  the  money"  means  the  current 
market  price  of  the  underlying  security  is  not 
more  than  two  standard  exercise  intervals 
below  (with  respect  to  a  call  option)  or  above 
(with  respect  to  a  put  option)  Uie  exercise 
price  of  the  option;  Ithe  term  "in  the  money" 
means  the  current  market  price  of  the 
underlying  asset  or  index  is  not  below  (with 
respect  to  a  call  option)  or  above  (with 
respect  to  a  put  option)  the  exercise  price  of 
the  option;]  and,  the  term  "overlying  option" 
means  a  put  option  purchased  or  a  call 
option  written  against  a  long  position  in  an 
underlying  asset;  or  a  call  option  purchased 
or  a  put  option  written  against  a  short 
position  in  an  underlying  asset. 

Securities,  including  options,  in  such 
accounts  shall  be  valued  conservatively  in 
the  light  of  current  market  prices  and  the 
amount  that  might  be  realized  upon 
liquidation.  Substantial  additional  mai^in 
must  be  required  or  excess  net  capital 
maintained  in  all  cases  were  the  securities 
carried:  (i)  are  subject  to  unusually  rapid  or 
violent  (chances]  changes  in  value  including 
volatility  in  the  expiration  months  of  options, 
(ii)  do  not  have  an  active  market,  or  (iii)  in 
one  or  more  or  all  accounts,  including 
proprietary  accounts  combined,  are  such  that 
they  cannot  be  liquidated  promptly  or 
represent  undue  concentration  of  risk  in  view 
of  the  carrying  organization's  net  capital  and 
its  overall  exposure  to  material  loss. 

(K) — No  change. 

(L)  Exclusive  designation — A  customer 
may  designate  at  the  time  an  option  order  is 
entered  which  security  position  held  in  the 
account  is  to  serve  in  lieu  of  the  required 
margin,  if  such  service  is  offered  by  the  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm); 
or  the  customer  may  have  a  standing 
agreement  with  the  ETP  Holder),  Equity 
ASAP  Holder  or  ETP  Firm]  as  to  the  method 
to  be  used  for  determining  on  any  given  day 
which  security  position  will  be  used  in  lieu 
of  the  margin  to  support  an  option 


transaction.  Any  security  held  in  the  account 
that  serves  in  lieu  of  the  required  margin  for 
a  short  put  or  short  call  shall  be  unavailable 
to  support  any  other  option  transaction  in  the 
account. 

(M)  Cash  account  transactions. — An  ETP 
Holder),  Equity  ASAP  Holder  or  ETP  Firm] 
may  make  option  transactions  in  a  customer's 
cash  account,  providing: 

(i)-(ii) — No  change. 

(3)  "When  Issued"  and  "When 
Distributed"  Securities — 

(A) — No  change. 

(B)  Cash  Accounts 

In  connection  with  any  transactions  or  net 
position  resulting  from  contracts  for  a  "when 
issued"  security  in  an  account  other  than  that 
of  an  ETP  Holder.  (Equity  ASAP  Holder  or 
ETP  Firm,]  non-ETP  )or  non-Equity  ASAP] 
broker  or  dealer,  bank,  trust  company, 
insurance  company,  investment  trust,  or 
charitable  or  non-profit  educational 
institution,  deposits  shall  be  required  equal 
to  the  margin  required  were  such  transaction 
or  position  in  a  margin  account. 

In  connection  with  any  net  position 
resulting  fitjm  contracts  for  a  "when  issued" 
security  made  for  or  with  a  non-ETP  )or  non- 
Equity  ASAP]  broker  or  dealer,  no  margin 
need  be  required,  but  such  net  position  must 
be  marked  to  the  market. 

In  connection  with  any  net  position 
resulting  from  contracts  for  a  "when  issued" 
security  made  for  an  ETP  Holder),  Equity 
ASAP  Holder  or  ETP  Firm]  or  for  or  with  a 
bank,  trust  company,  insurance  company, 
investment  trust,  or  charitable  or  non-profit 
educational  institution,  no  margin  need  be 
required  and  such  net  position  need  not  be 
marked  to  the  market.  However,  where  such 
net  position  is  not  marked  to  the  market,  an 
amount  equal  to  the  loss  at  the  market  in 
such  position  shall  be  considered  As  cash 
required  to  provide  margin  in  the 
computation  of  the  net  capital  of  the  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm) 
under  the  Corporation's  capital  requirements. 

The  provisions  of  this  subparagraph  shall 
not  apply  to  any  position  resulting  from 
contracts  on  a  "when  issued"  basis  in  a 
security 

(i)-(ii) — No  change. 

(4)  Guaranteed  Accounts — Any  account 
guaranteed  by  another  account  may  be 
consoUdated  with  such  other  account  and  the 
required  margin  may  be  determined  on  the 
net  position  of  both  accounts,  provided  the 
guarantee  is  in  writing  and  permits  the  ETP 
Holderl,  Equity  ASAP  Holder  or  ETP  Firm] 
carrying  the  account,  without  restriction,  to 
use  the  money  and  securities  in  the 
guaranteeing  account  to  carry  the  guaranteed 
account  or  to  pay  any  deficit  therein;  and 
provided  further  that  such  guaranteeing 
account  is  not  owned  directly  or  indirectly 
by  (a)  a  partner,  ETP  Holder,  lEquity  ASAP 
Holder,  ETP  Firm.]  Allied  Person  thereof  or 
any  stockholder  (other  than  a  holder  of  freely 
transferable  stock  only)  in  the  firm  carrying 
such  account  or  (b)  an  ETP  Holder,  (Equity 
ASAP  Holder,  ETP  Firm,]  a  partner.  Allied 
Person,  or  any  stockholder  (other  than  a 
holder  of  freely  transferable  stock  only) 
therein  having  a  definite  arrangement  for 
participating  in  the  commissions  earned  on 
the  guaranteed  account.  However,  the 


guarantee  of  a  limited  partner  or  of  a  holder 
of  non-voting  stock,  if  based  upon  his     ^ 
resources  other  than  his  capital  contribution 
to  or  other  than  his  interest  in  an  ETP 
Holderl.  Equity  ASAP  Holder  or  ETP  Firm,] 
is  not  affected  by  the  foregoing  prohibition, 
and  such  a  guarantee  may  be  taken  into 
consideration  in  computing  margin  in  the 
guaranteed  account. 
(5)-(6)— No  change. 

(7)  Practice  of  Meeting  Margin  Calls  by 
Liquidation  Prohibited— No  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  shall 
permit  a  customer  to  make  a  practice  of 
effecting  transactions  requiring  margin  and 
then  either  deferring  the  furnishing  of  margin 
beyond  the  time  when  such  transactions 
would  ordinarily  be  settled  or  cleared,  or 
meeting  such  demand  for  margin  by  the 
liquidation  of  the  same  or  other 
commitments  in  his  account. 

(8)  Free  Riding  in  Cash  Accounts 
Prohibited— No  ETP  Holder).  Equity  ASAP 
Holder,  or  ETP  Finn]  shall  permit  a  customer 
(other  than  a  broker/dealer  or  bank,  trust 
company,  insurance  company,  investment 
trust,  or  charitable  or  non-profit  educational 
institution)  to  make  a  practice,  directly  or 
indirectly,  of  effecting  transactions  in  a  cash 
account  where  the  cost  of  securities 
purchased  is  met  by  the  sale  of  the  same 
securities.  No  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  shall  permit  such  a 
customer  to  make  a  practice  of  selling 
securities  which  were  purchased  in  a  cash 
account  at  another  broker-dealer  and  are  not 
yet  paid  for.  A  customer  shall  not  be  deemed 
to  be  continuing  this  practice  if  for  a  period 
of  90  days  (or  less  with  the  approval  of  the 
Corporation)  no  such  transactions  have  taken 
place.  An  ETP  Holder),  Equity  ASAP  Holder 
or  ETP  Firm]  transferring  an  account  which 
is  under  restraint  to  another  broker-dealer 
shall  inform  the  receiving  broker-dealer  of 
the  restraint. 

(9)  BOUNDS 

(A)— (F) — No  change. 

(G)(i) — No  change. 

(ii)  When  a  BOUND  and  a  LEAP  with  the 
same  expiration  and  strike  price  are  issued, 
guaranteed  or  carried  "short"  against  an 
existing  net  "long"  position  in  the  security 
underlying  the  BOUI^  and  LEAP,  or  in  any 
security  that  meets  the  requirements  of  Rule 
)6.1(1)(23))  6.1(a)(23)  of  the  PCX  Parent 
relating  to  covered  options  or  in  any  security 
immediately  exchangeable  or  convertible, 
other  than  warrants  without  restriction 
including  the  payment  of  money,  into  the 
security  underlying  the  BOUND  and  LEAP, 
no  margin  need  be  required  on  either  the 
BOUND  or  the  LEAP  provided  (1)  such  net 
"long"  position  is  adequately  margined  in 
accordance  with  this  Rule  and  (2)  the  right 
to  exchange  or  convert  the  net  "long" 
position  does  not  expire  on  or  before  the 
expiration  date  of  the  "short"  BOUND  or 
LEAP. 

(iii}-{iv) — No  change. 

(H)  Notwithstanding  the  other  provisions 
of  this  paragraph  (d)(9),  the  account  of  a 
person  in  which  are  effected  only  transaction 
in  which  such  person  is  registered  and  acts 
as  a  specialist  or  meu'ket  maker  on  an 
exchange,  and  the  account  of  a  registered 
trader  containing  only  transactions  effected 
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by  him  in  his  capacity  as  a  registered  trader, 
may  be  cleeired  and  carried  on  a  margin  basis 
which  is  satisfactory  to  the  specialist,  market 
maker  or  registered  trader  and  the  ETP 
Holderl.  Equity  ASAP  Holder  or  ETP  Firm) 
carrying  the  account. 
(I) — No  change. 

Commentary 

.01 — No  change. 

Notice  to  Corporation 

Rule  4.16.  An  ETP  Holder[.  Equity  ASAP 
Holder,  or  ETP  Firm)  commencing  to  carry 
margin  accounts  shall  immediately  notify  the 
Corporation  in  writing. 

Location  of  Records 

Rule  4.17.  An  ETP  Holderf,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  maintain  at  its 
main  office  the  daily  margin  record  required 
by  Rule  [4(a)l  4.14(a).  An  ETP  Holder[, 
Equity  ASAP  Holder,  or  ETP  Firm] 
maintaining  margin  records  at  two  or  more 
offices  shall  maintain  such  records  at  each 
office  for  inspection. 

Determination  of  Margin 

Rule  4.18 — No  change. 

Fidelity  Bonds 

Rule  4.19(a).  Each  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm)  which  transacts 
business  with  the  public  or  clears 
transactions  for  other  ETP  Holdersl,  Equity 
ASAP  Holders,  or  ETP  Firms]  shall  carry 
fidelity  bonds  in  such  form  and  in  such 
amounts  as  the  Corporation  may  require 
covering  the  (individual)  sole  proprietor  ETP 
(Holder,  Equity-ASAP)  Holder,  or,  in  the  case 
of  an  [Equity  ASAP]  ETP  Holder  (or  ETP 
Firm]  organization,  its  general  partners  or 
officers  and  its  employees. 

(b)  ETP  Holders],  Equity  ASAP  Holders  or 
ETP  Firms]  subject  to  this  Rule  are  required 
to  maintain  basis  and  specific  coverages  in 
amounts  not  less  than  those  prescribed  in 
this  Rule.  Where  applicable  such  coverage 
must  also  extend  to  limited  partners  as 
employees,  and  outside  organizations 
providing  electronic  data  processing  services 
and  the  handling  of  U.S.  Government 
securities  in  bearer  form. 

(c)  Each  ETP  Holder(,  Equity  ASAP  Holder 
or  ETP  Firm]  that  introduces  customers' 
accounts  on  a  fully  disclosed  basis  must 
maintain  coverage  as  follows: 

(i)  Minimum  basis  coverage  for  such  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm) 
whose  net  capital  requirement  under  Rule  4: 

A.-B — No  change. 

(ii)  Specific  coverage  for  such  ETP 
Holders(,  Equity  ASAP  Holders  or  ETP 
Firms]  shall  be  as  follows: 

A — No  change. 

B.  Fraudulent  Trading  (not  required  of  ETP 
Holders,  (Equity  ASAP  Holders,]  those  not 
associated  with  an  ETP  (Firm)  Holder  or 
partnerships  having  no  employees) — the 
greater  of  $25,000  or  50%  of  the  basis  bond 
minimum  requirement,  up  to  $500,000. 

C. — No  change. 

(d)  Each  ETP  Holder],  Equity  ASAP  Holder 
on  ETP  Firm)  which  carries  customers' 
accounts  or  clears  transactions  for  other  ETP 
Holders(,  Equity-ASAP  Holders,  ETP  Firms) 
must  maintain  coverage  as  follows: 

(1)  Minimum  basis  coverage  for  such  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 


shall  be  based  on  their  net  capital 
requirement  under  Rule  4  as  follows: 


Net  capital  requirement 

Basis 
minimiiiTi 

under  rule  4 

coverage 

$25,000-$50,000 

$200,000 

$50  001-3100  000 

300,000 

$100  001 -$200  000  

500,000 

$200  001 -$300,000  

600,000 

300  001-3500  000        

700,000 

$500  001-$1  000  000 

800,000 

$1,000,001 -$2,000.000 

1,000,000 

$2,000,001 -$3,000.000 

1 ,500,000 

$3,000,001-34,000,000 

2.000,000 

34,000.001-36,000,000  

3,000,000 

36,000,001-312.000,000 

4,000,000 

$12,000,001  and  higher  

5,000,000 

(ii)  Specific  coverages  for  such  ETP 
Holder(,  Equity  ASAP  Holder  or  ETP  Firm] 
shall  be  as  follows: 

A.-C.  No  change. 

(iii)  Misplacement,  Fraudulent  Trading, 
Check  Forgery  and  Securities  Forgery. 

A.  Each  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm)  shall  be  expected  to  review 
carefully  any  need  for  coverage  greater  than 
that  provided  by  the  required  minimums. 
Where  experience  or  the  nature  of  the 
business  warrants  additional  coverage,  the 
Corporation  expects  the  ETP  Holder!.  Equity 
ASAP  or  ETP  Firm]  to  acquire  it. 

B.  ETP  Holder(,  Equity  ASAP  Holders,  and 
ETP  Firms]  required  to  carry  the  above 
form(s)  of  insurance  shall  advise  the 
Corporation  in  writing  if  such  insurance  is 
entirely  or  partially  canceled. 

(e) — No  change. 

Rules 

Listings 

Section  1.  General  Provisions  and 
Definitions 

General  Provisions  and  Definitions 

RULE  5.1(a}— No  change. 

RULE  5.1(b).  Definitions.  The  following 
terms  used  in  Rules  5.2  through  5.5  shall, 
unless  otherwise  indicated,  have  the 
meanings  herein  specified: 

(l)-(3) — No  change. 

(4)  The  term  "listed";  and  the  phrase 
"listed"  on  the  Corporation  (means)  mean  a 
security  that  has  been  listed  on  the  PCX 
Parent  pursuant  to  Section  12(b)  of  the 
Securities  Exchange  Act  of  1934.  Such 
security  shall  be  listed  pursuant  to  a  formal 
application  and  request  for  such  listing  filed 
by  the  issuing  company. 

(5)-(15)— No  change. 

Section  2.  Applications  to  List 

RULE  5.2(a)-5.2(f)— No  change. 
Contingent  Value  Rights  ("CVRs") 

RULE  5.2(g)— No  change. 

Commentary 

.01     Prior  to  the  commencement  of  trading 
of  securities  admitted  to  listing  under  this 
Rule  5.2(g),  the  Corporation  will  distribute  a 
circular  to  its  membership  explaining  the 
specific  risks  associated  with  CVRs  and 
providing  guidance  regarding  (member  firm) 
ETP  Holder  compliance  responsibilities 


when  handling  transactions  in  such 
securities. 

Unit  Investment  Trusts  ("UTTs") 

RULE  5.2(h)— No  change. 

Commentary 

.01     Customers  must  be  provided  with  a 
prospectus  and  an  explanation  of  any  special 
characteristics,  and  risks  attendant  to  trading 
MIT  interests.  Before  [a]  an  ETP  Holder,  (ETP 
Firm,  or  Equity  ASAP  Holder,]  or  an  officer, 
partner,  or  employee  of  such  (a)  an  ETP 
(Firm,  or  Equity  ASAP]  Holder,  undertakes  to 
recommend  a  transaction  in  the  UIT  interest 
or  in  the  component  securities,  such  officer, 
partner  or  employee  should  make  a 
determination  that  such  UIT  interests, 
components  or  units  are  not  unsuitable  for 
such  customer,  and  the  person  making  the 
recommendation  should  have  a  reasonable 
basis  for  believing  at  the  time  of  making  the 
recommendation,  that  the  customer  has  such 
knowledge  and  experience  in  financial 
matters  that  he  may  reasonably  be  expected 
to  be  capable  of  evaluating  the  risks  and  the 
special  characteristics  of  the  recommended 
transaction  and  is  financially  able  to  bear  the 
risks  of  the  recommended  transaction  and 
constituent  interest. 

.02     An  ETP  Holder],  Equity  ASAP  Holder 
or  ETP  Firm]  must  provide  a  prospectus  to 
an  investor  in  connection  with  each 
transaction  in  a  UIT  interest,  unless  such  ETP 
(Holder,  ETP  Firm,  or  Equity  ASAP)  Holder 
has  in  place  a  procedure  by  which  to  verify 
previous  receipt  of  a  current  prospectus.  The 
investor  must  receive  such  prospectus  prior 
to  or  concurrently  with  the  transaction 
confirmation. 

.03 — No  change. 

RULE  5.2(i)— No  change. 

Other  Securities 

RULE  5.2(j)(l)— No  change. 

Commentary 

.01     Prior  to  commencement  of  trading  of 
securities  admitted  to  listing  pursuant  to  this 
Rule  5.2(j)(l),  the  Corporation  will  evaluate 
the  nature  and  complexity  of  the  issue  and, 
if  appropriate,  distribute  a  circular  to  the  ETP 
Holders),  ETP  Firms  and  Equity  ASAP) 
Holders  providing  guidance  regarding  the 
(Firm  or]  Holder's  compliance 
responsibilities  when  handling  transactions 
in  such  securities. 

Equity  Linked  Notes  ("ELNs") 

RULE  5.2(j)(2).  In  the  case  of  ELNs.  the 
following  listing  requirements  must  be  met: 

(A)  Issuer  Listing  Standards 

(i)  The  issuer  of  ELNs  must  be  an  entity 
that: 

(a)  is  listed  on  a  national  securities 
exchange  or  the  Nasdaq  National  Market  or 
is  an  affiliate  of  a  company  listed  on  a 
national  securities  exchange  or  the  Nasdaq 
National  Market;  and 

(b) —  has  a  minimum  net  worth  of  $150 
million. 

(ii) — No  change. 

(B)-{D)— No  change. 

(E)  Prior  to  the  commencement  of  trading 
of  particular  ELNs  listing  pursuant  to  this 
Rule,  the  Corporation  will  distribute  a 
circular  to  ETP  (Firms  and  Equity  ASAP) 
Holders  providing  guidance  regarding 


compliance  responsibilities  (including 
suitability  recommendations  and  account 
approval)  when  handling  transactions  in 
ELNs. 

RULE  5.2(j)(3)— No  change. 

RULE  5.2(k)-{n)— No  change. 

Section  3.  Corporate  Governance  and 
Disclosure  Policies 

RULE  5.3(a)-(i)— No  change. 

Financial  Reports  and  Related  Notices 

RULE  5.3(i)(l).  Companies  applying  for 
listing  enter  into  agreements  with  the 
Corporation  and  become  subject  to  its  [Rules] 
rules,  regulations  and  policies  applicable  to 
listed  companies.  Pursuant  to  the  listing 
agreement  with  the  Corporation  and  the 
Rules  of  the  Securities  and  Exchange 
Commission  under  the  Securities  Exchange 
Act  of  1934,  each  listed  company  is  required 
to  submit  the  following  information: 

(i)-{ii) — No  change. 

Commentary 

.01-.04 — No  change. 
RULE  5.3(i)(2)— No  change. 

Procedure  for  Public  Dissemination 

RULE  5.3(i)(3).  A  listed  company  is 
expected  to  make  timely  and  adequate 
disclosure  to  its  shareholders,  the  financial 
community,  and  investing  public  of  any 
news  or  information  that  might  reasonably  be 
expected  to  materially  affect  the  market  for 
its  securities.  Furthermore,  a  company 
should  also  act  promptly  to  dispel  any 
unfounded  rumors  that  result  in  unusual 
market  activity  or  price  variations. 

The  following  information  will  provide 
guidance  to  a  listed  company  in  making 
appropriate  public  disclosure  and,  therefore, 
ensure  the  maintenance  of  a  fair  and  orderly 
marketplace  to  all  participants: 

(l)-(ii) — No  change. 

(iii)  Relationships  between  Company 
Officials  and  Others 

(A) — No  change. 

(B)  [Specialists:]  Market  Makers 

[The  Specialist  is]  Market  Makers  are 
obligated  to  contribute,  insofar  as  reasonably 
practical,  to  the  maintenance  of  a  fair  and 
orderly  market  pursuant  to  the  Rules  and 
procedures  of  the  Corporation.  In  fulfilling 
this  responsibility,  it  is  desirable  for  the 
[Specialist]  Market  Makers  to  have 
appropriate  liaison  with  one  or  more 
corporate  officials.  Such  liaison,  properly 
conducted,  provides  opportunity  for 
communication  in  the  event  of  particular 
questions  or  problems  encountered  by  either 
the  [Specialist]  Market  Makers  or  the 
company.  Company  officials  should  be 
informed  of  any  unusual  market  problems  if 
deemed  appropriate  and  would  be  free  to  call 
the  Securities  Qualification  Department  or 
Surveillance  Department  [(not  the 
Specialist)]  for  information  if  a  question 
arises  about  the  market  in  the  security. 

There  is  a  point  beyond  which  it  is 
improper  for  the  company  to  go  in  providing 
information  to  [the  Specialist]  Market 
Makers.  Therefore,  for  the  company  to  give 
advance  earnings,  dividend,  stock  split,  or 
merger  information  to  a  (Specialist)  Market 
Maker  or  anyone  else  would  be 
inappropriate.  Alternatively,  it  is  entirely 


appropriate  for  company  officials  to  discuss 
matters  such  as  the  trend  of  business  with 
(the  Specialist]  a  Market  Maker,  much  as 
they  would  with  shareholders,  security 
analysts,  or  anyone  having  a  legitimate 
interest  in  the  company.  In  this  way,  [the 
Specialist]  a  Market  Maker  may  be  better  able 
to  maintain  a  market  beneficial  to  the 
company  amd  its  present  and  prospective 
shareholders. 

Content  and  Preparation  of  Public 
Announcements 

RULE  5.3{i)(4)— No  change. 

Section  4.  Suspension  or  Issuer  Withdrawal 
from  Listing 

Suspension 

RULE  5.4(a)-(b)— No  change. 

Section  5.  Maintenance  Requirements  and 
Delisting  Procedures 

RULE  5.5(a)— No  change. 

Tier  I  Securities 

Maintenance  Requirements 

Common  Stock — Select  Market  Companies 

RULE  5.5(b).  In  the  case  of  common  stock, 
the  following  maintenance  requirements 
must  be  met: 

(l}-(4) — No  change. 

Commentary 

.01 — No  change. 

.02    With  regard  to  the  share  bid  price 
requirements,  as  set  forth  in  Rule  5.5(b),  the 
Corporation  may  waive  such  requirements 
upon  consideration  of  market  conditions,  the 
issuer's  capitalization,  the  number  of 
outstanding  and  publicly  held  shares,  and 
any  other  factors  the  Corporation  deems 
appropriate. 

RULE  5.5(c)-{l)— No  change. 

Delisting  Procedures 

RULE  5.5(m).  Whenever  the  Corporation 
determines  that  it  is  appropriate  to  either 
suspend  dealings  in  and/or  remove  securities 
from  listing  pursuant  to  this  Rule  5.5,  except 
for  other  than  routine  reasons  (e.g., 
redemptions,  maturities,  etc.),  it  will  follow, 
insofar  as  practicable,  the  following 
procedures: 

{l)-(2)— No  change. 

(3)  Concurrent  with  the  Corporation's 
decision  to  delist  the  issuer's  security,  the 
Corporation  will  prepare  a  press 
announcement,  which  will  be  disseminated 
to  the  (specialist]  Market  Makers  and  the 
investing  public  no  later  than  the  opening  of 
trading  the  business  day  following  the 
Corporation's  decision  (the  Securities 
Qualification  Department  will  also  distribute 
(a  floor  bulletin]  the  information  to  the  ETP 
[Holders,  ETP  Firms  and  Equity  ASAP] 
Holders).  Accordingly,  the  suspension  of 
trading  in  the  issuer's  security  will  become 
effective  at  the  opening  of  business  on  the 
day  following  the  Corporation's  decision. 

4— (6) — No  change. 

(7)  Any  documents  or  other  written 
material  the  issuer  wishes  to  consider  should 
be  submitted  to  the  appropriate  office  of  the 
Corporation  at  least  five  (5)  business  days 
prior  to  the  date  of  the  hearing. 

(8)-{9)— No  change. 


Rule  6 

Business  Conduct 

Adherence  to  Law 

Rule  6.1.  The  acceptance  of  any  account, 
whether  on  a  disclosed  or  undisclosed  basis, 
by  an  ETP  Holder[,  Equity  ASAP  Holder  or 
ETP  Firm]  shall  at  all  times  comply  with  fair 
and  equitable  principles  of  trade,  the 
applicable  regulations  of  the  Securities  and 
Exchange  Commission  and  of  the  Federal 
Reserve  Board,  and  the  Bylaws  and  Rules  of 
the  Corporation. 

Prohibited  Acts 

Rule  6.2.  Any  ETP  Holder],  Equity  ASAP 
Holder,  ETP  Firm]  or  any  (other)  associated 
person  fhereo/ found  guilty  in  accordance 
with  the  Rules  and  procedures  of  the 
Corporation  of  any  of  the  following 
prohibited  acts  shall  be  subject  to  the 
imposition  of  penalties  in  accordance  with 
the  Rules  of  the  Corporation. 

(a) — No  change. 

(b)  Conduct  or  proceeding  inconsistent 
with  just  and  equitable  principles  of  trade,  it 
being  declared  among  other  things,  that  the 
willful  violation  of  any  provision  of  the 
federal  securities  laws,  the  regulations  of  the 
Securities  and  Exchange  Commission  and  of 
the  Federal  Reserve  Board,  and  the  Bylaws 
and  Rules  and  procedures  of  the  Corporation 
shall  be  considered  conduct  or  proceedings 
inconsistent  with  just  and  equitable 
principles  of  trade. 

(c) — No  change. 

(d)  Willful  failure  to  carry  out  any  contract 
with  another  ETP  Holder(,  Equity  ASAP 
Holder,  or  ETP  Firm]  of  the  Corporation. 

(e)  Willful  action  deemed  to  be  detrimental 
to  the  welfare  of  investors,  creditors,  ETP 
(Holders,  ETP  Firms,  Equity  ASAP]  Holders 
or  the  Corporation. 

(f)  Subjecting  the  Corporation  or  any 
Director  or  officer  thereof  to  litigation  seeking 
to  restrain  the  lawful  exercise  of  powers  and 
duties  under  the  Bylaws  (and).  Rules  and 
procedures  of  the  Corporation. 

Prevention  of  the  Misuse  of  Material, 
Nonpublic  Information 

Rule  6.3.  Every  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm)  must  establish,  maintain 
and  enforce  written  policies  and  procedures 
reasonably  designed,  taking  into 
consideration  the  nature  of  such  ETP 
Holder's],  Equity  ASAP  Holder's  or  ETP 
Firm's]  business,  to  prevent  the  misuse  of 
material,  non-public  information  by  such 
ETP  Holder(,  Equity  ASAP  Holder  or  ETP 
Firm]  or  persons  associated  with  such  ETP 
Holder[,  Equity  ASAP  Holder  or  ETP  Firm). 
ETP  Holders  for  whom  the  Corporation  is  the 
Designated  Examining  Authority  ("DEA") 
that  are  required,  pursuant  to  Rule  (6.7)  4.5, 
to  file  SEC  form  X-17A-5  with  the 
Corporation  on  an  annual  or  more  frequent 
basis  must  file  contemporaneously  with  the 
submission  for  the  calendar  year  end  ITSFEA 
compliance  acknowledgments  stating  that  the 
procedures  mandated  by  this  Rule  have  been 
established,  enforced  and  maintained.  Any 
ETP  Holder[,  Equity  ASAP  Holder  or  ETP" 
Firm)  or  associated  person  who  becomes 
aware  of  a  possible  misuse  of  material,  non- 
public information  must  promptly  notify  the 
Corporation's  Surveillance  Department. 
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Commentary: 


.01 — No  change. 

.02    The  terms  "associated  person"  and 
"person  associated  with  an  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]"  mean 
anyone  who  directly  is  engaged  in  the  ETP 
Holder's!,  Equity  ASAP  Holder's  or  ETP 
Firm's!  trading-related  activities,  including 
general  partners,  officers,  directors,  managers 
(or  any  person  occupying  a  similar  status  or 
performing  similar  hinctions),  any  person 
directly  or  indirectly  controlling,  controlled 
by,  or  under  common  control  with  an  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
or  any  employee  of  the  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm!. 

For  the  purposes  of  this  Rule,  the  term 
"employee"  includes  every  person  who  is 
compensated  directly  or  indirectly  by  the 
ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm!  for  the  solicitation  or  handling  of 
business  in  securities,  including  individuals 
trading  securities  for  the  account  of  the  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm], 
whether  such  securities  are  dealt  in  on  an 
exchange  or  are  dealt  over-the-counter. 

.03    Rule  6.3  provides  that,  at  a  minimum, 
each  ETP  Holder.  lEquity  ASAP  Holder  or 
ETP  Firm]  establish,  maintain,  and  enforce 
the  following  policies  and  procedures: 

A.  All  associated  persons  must  be  advised 
in  writing  of  the  prohibition  against  the 
misuse  of  material,  non-public  information; 
and 

B.  All  associated  persons  of  the  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
must  sign  attestations  affirming  their 
awareness  of,  and  agreement  to  abide  by  the 
aforementioned  prohibitions.  These  signed 
attestations  must  be  maintained  for  at  least 
three  years,  the  first  two  years  in  an  easily 
accessible  place:  and 

C.  Each  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm!  must  receive  and  retain  copies 
of  trade  confirmations  and  monthly  account 
statements  for  each  account  in  which  an 
associated  person:  has  a  direct  or  indirect 
financial  interest  or  makes  investment 
decisions.  The  activity  in  such  brokerage 
accounts  should  be  reviewed  at  least 
quarterly  by  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  for  the  purpose  of 
detecting  the  possible  misuse  of  material, 
non-public  information;  and 

D.  All  associated  persons  must  disclose  to 
the  ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm!  whether  they,  or  any  person  in  whose 
account  they  have  a  direct  or  indirect 
financial  interest,  or  make  investment 
decisions,  are  an  officer,  director  or  10% 
shareholder  in  a  company  whose  shares  are 
publicly  traded.  Any  transaction  in  the  stock 
(or  option  thereo»)  of  such  company  shall  be 
reviewed  to  determine  whether  the 
transaction  may  have  involved  a  misuse  of 
material  non-public  information. 

Maintenance  of  the  foregoing  policies  and 
procedures  will  not,  in  all  cases,  satisfy  the 
requirements  and  intent  of  Rule  6.3;  the 
adequacy  of  each  ETP  Holder's!.  Equity 
ASAP  Holder's  or  ETP  Firm's]  policies  and 
procedures  will  depend  upon  the  nature  of 
such  ETP  Holder's!,  Equity  ASAP  Holder's  or 
ETP  Firm's!  business. 


Rumors 

Rule  6.4.  No  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  or  any  participant 
therein  shall  circulate,  in  any  manner, 
rumors  of  a  character  which  might  affect 
market  conditions  on  the  Corporation; 
provided,  however,  that  this  rule  shall  not 
prohibit  discussion  of  unsubstantiated 
information  when  its  source  and 
unsubstantiated  nature  are  disclosed. 

Manipulation 

Rule  6.5.  No  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  or  any  participant 
therein  shall  effect  or  induce  the  purchase  or 
sale  or  otherwise  effect  transactions  in  any 
security  for  the  purpose  of  creating  or 
inducing  a  false,  misleading  or  artificial 
appearance  of  activity  in  such  security,  or  for 
the  purpose  of  unduly  or  improperly 
influencing  the  market  price  of  such  security, 
or  for  the  purpose  of  making  a  price  which 
does  not  reflect  the  true  state  of  the  market 
in  such  security. 

Front-Running  of  Block  Transactions 

6.6.  An  ETP  Holder],  Equity  ASAP  Holder 
or  ETP  Firm]  or  associated  person  obtaining 
information  of  an  immediate  pending 
transaction  or  a  transaction  executed  but  not 
yet  reported  on  any  national  securities 
exchange  or  association  involving  5,000 
shares  or  more  of  a  security  including  an 
equivalent  number  of  option  contracts 
admitted  to  dealings  on  the  Pacific  Exchange, 
Inc.,  or  securities,  underlying  the  options  so 
admitted,  shall  not  initiate  or  transmit  an 
order  in  the  security  involved,  or  options 
relating  to  that  security.  Ion]  through  the 
facilities  of  the  Corporation  for  any  accoujit 
in  which  he  or  she  or  his  or  her  organization 
are  participants  until  after  the  transaction 
appears  on  the  ticker  or  is  otherwise 
disclosed,  in  the  case  of  orders  pertaining  to 
equities,  or  until  two  minutes  after  such 
disclosure,  in  the  case  of  orders  pertaining  to 
options.  Exceptions  will  require  prior 
approval  from  the  Corporation. 

!Limitations  on  Trading  Because  of 
Customers'  Orders] 

IRule  6.7— Deleted.) 
!Discretionary  Transactions] 

IRule  6.8— Deleted.] 

Excessive  Trading 

Rule  16.9]  6.8.  No  ETP  Holder],  Equity 
ASAP  Holder,  ETP  Firm,]  nor  any  participant 
therein  shall  effect  !on]  through  the  facilities 
of  the  Corporation  purchases  or  sales  for  any 
account  in  which  such  ETP  Holder!,  Equity 
ASAP  Holder,  ETP  Firm]  or  participant 
therein  is  directly  or  indirectly  interested, 
which  purchases  or  sales  are  excessive  in 
view  of  the  financial  resources  of  such  ETP 
Holder],  Equity  ASAP  Holder,  ETP  Firm]  or 
participant  therein  or  in  view  of  the  market 
for  such  security. 

Commentary 

.01     An  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  who  issues  a  commitment  to 
trade  from  the  Corporation  through  ITS  or 
any  other  Application  of  the  System  shall,  as 
a  consequence  thereof,  be  deemed  to  be 
initiating  a  purchase  or  a  sale  of  a  security 
!on]  through  the  facilities  of  the  Corporation 
as  referred  to  in  this  Rule. 


Taking  or  Supplying  Securities  to  Fill 
Customer's  Order 

Rule  !6.10]  6.9(a).  No  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm]  who  has  accepted 
for  execution,  personally  or  through  the  ETP 
!Firm  or  Equity  ASAP]  Holder  or  any 
participant  therein,  an  order  for  the  purchase 
of  securities  shall  fill  such  order  by  selling 
such  securities  for  any  account  in  which  the 
ETP  Holder!,  Equity  ASAP  Holder,  ETP  Firm] 
or  any  participant  therein  has  a  direct  or 
indirect  interest,  or  having  so  accepted  an 
order  for  the  sale  of  securities,  shall  fill  such 
order  by  buying  such  securities  for  such  an 
account,  except  as  follows: 

(1)  An  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  who  neglects  to  execute  an 
order  may  be  compelled  to  take  for  or  supply 
from  such  ETP  IHolder,  Equity  ASAP  Holder 
or  ETP  Firm's)  Holder's  account  !or]  the 
securities  named  in  the  order; 

(2)  An  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm,]  acting  for  another  ETP  Holder, 
lEquity  ASAP  Holder  or  ETP  Firm,]  may  take 
or  supply  the  securities  named  in  the  order 
provided  the  price  is  justified  by  the 
condition  of  the  market  and  provided  that  the 
ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm]  who  gave  the  order  shall  directly,  or 
through  a  broker  authorized  to  act  for  him  or 
her.  after  prompt  notification,  accept  the 
trade; 

(3)  An  ETP  Holder,  (Equity  ASAP  Holder 
or  ETP  Firm,]  acting  as  a  broker,  is  permitted 
to  report  to  his  or  her  principals  a  transaction 
as  made  with  himself  or  herself  when  he  or 
she  has  offsetting  orders  from  two  principals 
to  buy  and  to  sell  and  not  to  give  up; 

(4)  A  (specialist]  Market  Maker  in 
accordance  with  his  or  her  duty  to  provide 
an  orderly  market  in  the  securities  in  which 
he  or  she  is  registered  may  purchase  or  sell 
for  principal  account,  such  securities  named 
in  his  or  her  firm's  customer's  order  and 
record  the  transaction  (on]  through  the 
facilities  of  the  Corporation  provided  that: 

(i)  the  price  is  consistent  with  the  market; 

(ii)  full  disclosure  to  his  or  her  customer 
is  made  on  the  confirmation  of  the 
transaction  in  a  manner  that  defines  the 
interest  of  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm). 

(5)  An  ETP  Holder(.  Equity  ASAP  Holder 
or  ETP  Firm]  may  purchase  or  sell  for 
principal  account  the  securities  named  in  his 
customer's  order,  and  record  the  transaction 
(on)  through  the  facilities  of  the  Corporation 
provided  that: 

(i)  the  price  is  consistent  with  the  market; 

(ii)  full  disclosure  of  the  interest  of  the  ETP 
Holder(,  Equity  ASAP  Holder  or  ETP  Firm] 
is  made  to  his  customer  on  the  confirmation 
of  the  transaction], ]. 

ETP  Holders  Holding  Options 

Rule  (6.11]  6.10(a).  No  ETP  Holder  (or  ETP 
Firm  while  on  the  Floor]  shall  initiate  the 
purchase  or  sale  (on)  through  the  facilities  of 
the  Corporation  for  his  or  her  own  account 
or  for  any  account  in  which  the  ETP  Holder 
(or  ETP  Firm]  or  any  participant  therein  is 
directly  or  indirectly  interested,  of  any 
security  admitted  to  dealings  (on)  through 
the  facilities  of  the  Corporation  in  which  he 
or  she  holds  or  has  granted  any  put,  call, 
straddle  or  option,  or  In  which  he  or  she  has 


knowledge  that  the  ETP  [Firm]  Holder  or  any 
participant  therein  holds  or  has  granted  any 
put,  call,  straddle  or  option,  unless  such  put, 
call,  straddle,  or  option  is  issued  by  the 
Options  Clearing  Corporation  and  is 
immediately  reported  to  the  Corporation  in 
accordance  with  such  procedures  as  may  be 
prescribed  by  the  Corporation. 

Commentary 

.01     An  ETP  Holder  {or  ETP  Firm]  who 
issues  a  commitment  to  trade  from  the 
facilities  of  the  Corporation  through  ITS  or 
any  other  Application  of  the  System  shall,  as 
a  consequence  thereof,  be  deemed  to  be 
initiating  a  purchase  or  a  sale  or  a  security 
(on]  through  the  facilities  of  the  Corporation 
as  referred  to  in  this  Rule. 

(b)  Each  ETP  Holder  !or  ETP  Firm]  shall 
report  to  the  Corporation  such  information  as 
may  be  required  with  respect  to  any 
substantial  option  relating  to  securities 
admitted  to  dealings  (on)  through  the 
facilities  of  the  Corporation  in  which  such 
ETP  Holder  (or  ETP  Firm]  or  any  participant 
therein  is  directly  or  indirectly  interested  or 
of  which  such  ETP  Holder  !or  ETP  Firm]  or 
£iny  participant  therein  has  knowledge  by 
reason  of  transactions  executed  by  or  through 
such  ETP  Holder  !or  ETP  Firm).  The 
Corporation  may  disapprove  of  the 
connection  of  any  ETP  Holder  (or  ETP  Firm] 
or  any  participant  therein  with  any  such 
option  which  it  shall  determine  to  be 
contrary  to  the  best  interest  or  welfare  of  the 
Corporation  or  to  t>e  likely  to  create  prices 
which  will  not  fairly  reflect  market  values. 

Disclosure  of  Financial  Arrangements 

Rule  !6.12]  6.n(a).  An  ETP  Holder],  Equity 
ASAP  Holder,  or  ETP  Firm]  who  enters  into 
a  financial  arrangement  with  any  other 
person  or  entity  shall  disclose  to  the 
Corporation  the  identity  of  such  person  or 
entity  and  the  terms  of  the  arrangement.  For 
the  purposes  of  this  rule,  a  financial 
eurangement  is  defined  as: 

(1)  the  direct  financing  of  an  ETP  Holder's!, 
ETP  Finn's  or  Equity  ASAP  Holder's] 
dealings  upon  the  Corporation;  or 

(2)-{3)— No  change. 

(b)  ETP  Holders!,  Equity  ASAP  Holders 
and  ETP  Firms]  with  financial  arrangements 
must  submit  to  the  Corporation  notification 
of  the  initiation,  modification  or  termination 
of  such  financial  arrangements  in  a  form, 
time  and  manner  approved  by  the 
Corporation  within  ten  (10)  business  days  of 
the  effective  date  of  such  arrangements  or 
within  such  shorter  period  of  time  as  the 
Corporation  may  require.  Failure  to  disclose 
the  terms  of  such  financial  arrangements  to 
the  Corporation  may  result  in  disciplinary 
action. 

Joint  Accounts 

Rule  !6.13l  6.12(a).  No  ETP  Holder  [or  ETP 
firm  while  on  the  Floor,]  shall,  without  the 
prior  approval  of  the  Corporation,  initiate  the 
purchase  or  sale  !on]  through  the  facilities  of 
the  Corporation  of  any  security  admitted  to 
dealings  !on]  through  the  facilities  of  the 
Corporation  for  any  account  in  which  the 
ETP  Holder!,  ETP  Firm]  or  any  participant 
therein  is  directly  or  indirectly  interested 
with  any  person  other  than  such  ETP  !Firm] 
Holder  or  participant  therein. 


The  provisions  of  this  rule  shall  not  apply 
to  any  purchase  or  sale  (1)  by  any  ETP  Holder 
!or  ETP  Firm)  for  any  joint  account 
maintained  solely  for  effecting  bona  fide 
domestic  or  foreign  arbitrage  transactions  or 
(2)  by  a  !specialist]  Market  Maker  for  any 
joint  account  in  which  he  or  she  is  expressly 
permitted  to  have  an  interest  or  participation 
by  this  Rule. 

Commentary 

.01     An  ETP  Holder  (or  ETP  Firm]  who 
issues  a  commitment  to  trade  (on)  through 
the  facilities  of  the  Corporation  through  ITS 
or  any  other  Application  of  the  System  shall, 
as  a  consequence  thereof,  be  deemed  to  be 
initiating  a  purchase  or  a  sale  of  a  security 
[on]  through  the  facilities  of  the  Corporation 
as  referred  to  in  this  Rule. 

(b)  Reporting.  No  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm,]  nor  any 
participant  therein  shall  directly  or  indirectly 
hold  any  interest  or  peirticipation  in  any 
substantial  joint  account  for  buying  or  selling 
any  security  [on]  through  the  facilities  of  the 
Corporation,  unless  such  joint  account  is 
reported  to  and  not  disapproved  by  the 
Corporation.  Such  reports,  in  form  prescribed 
by  the  Corporation,  shall  be  filed  vdth  the 
Corporation  before  any  transaction  is 
completed  [on]  ttuiDugh  the  facilities  of  the 
Corporation  for  such  joint  account. 

The  Corporation  shall  require  weekly 
reports,  in  a  form  prescribed  by  the 
Corporation,  to  be  filed  with  it  with  respect 
to  every  substantial  joint  account  for  buying 
or  selling  any  specific  security  on  the 
Corporation  and  with  respect  to  every  joint 
account  which  actively  trades  in  any  security 
on  the  Corporation  in  which  any  ETP 
Holder],  Equity  ASAP  Holder,  or  ETP  Firm] 
or  participant  therein  holds  any  interest  or 
participation  or  of  which  such  ETP  Holder(, 
Equity  ASAP  Holder  or  ETP  Firm]  or 
participant  therein  has  knowledge  by  reason 
of  transactions  executed  by  or  through  such 
ETP  Holderl,  Equity  ASAP  Holder,  ETP  Firm) 
or  participant  therein;  provided,  however, 
that  this  paragraph  shall  not  apply  to  joint 
accounts  specifically  permitted  by  this  Rule. 

In  the  event  the  requirements  hereof 
should  be  applicable  to  a  security  also  dealt 
in  on  another  national  securities  exchange 
having  requirements  substantially  equivalent 
hereto  and  an  ETP  Holder(.  Equity  ASAP 
Holder  or  ETP  Firm]  is  a  member  or  member 
firm  of  such  other  exchange  and  complies 
with  such  requirements  of  such  other 
exchange,  then  such  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  need  not  comply 
with  the  reporting  provisions  hereof. 

Disciplinary  Action  By  Other  Organizations 

Rule  !6.14]  6.13.  Every  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  shall  promptly 
notify  the  Corporation  in  writing  of  any 
disciplinary  action,  including  the  basis 
therefore,  taken  by  any  national  securities 
exchange  or  association,  clearing  corporation, 
commodity  futures  market  or  government 
regulatory  body  against  the  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]  or  its 
associated  persons,  and  shall  similarly  notify 
the  Corporation  of  any  disciplinary  action 
taken  by  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  itself  against  any  of  its 
associated  persons  involving  suspension, 


termination,  the  withholding  of  commissions 
or  impK>sition  of  fines  in  excess  of  $2,500.00, 
or  any  other  significant  limitation  on 
activities. 

Officers  and  Employees  Restricted 

Rule  [6.15]  6.14(a)— No  change. 

(b)  No  salaried  officer  or  employee  of  the 
Corporation  or  salaried  officer  or  employee  of 
any  corporation  in  which  the  Corporation 
owns  the  majority  of  the  corporate  stock  may 
purchase  or  sell  for  his  own  account  or  for 
the  account  of  others  any  option  contract 
which  entitles  the  purchaser  to  purchase  or 
sell  any  security  described  in  paragraph  (a) 
ofRule  (6.15]  6.14. 

Miscellaneous  Prohibitions 

Rule  !6.16]  6.15.  No  ETP  Holder],  Equity 
ASAP  Holder,  ETP  Firm]  or  any  participant 
therein  shall: 

(a) — No  change. 

[(b)— Deleted.) 

((c)]  [b] — No  change. 

(Rule  6.17— Deleted.] 

Trading  Ahead  of  Customer  Limit  Orders 
Rule  6. 1 6(a)  No  ETP  Holder  may  accept 
and  hold  an  unexecuted  limit  order  from  its 
customer  (whether  its  own  customer  or  a 
customer  of  another  ETP  Holder)  and 
continue  to  trade  on  the  Corporation  the 
subject  security  for  its  own  account  at  prices 
that  would  satisfy  the  customer's  limit  order, 
without  executing  that  limit  order;  provided, 
however,  that  an  ETP  Holder  may  negotiate 
specific  terms  and  conditions  applicable  to 
the  acceptance  of  limit  orders  only  with 
respect  to  limit  orders  that  are: 

(1)  for  institutional  customer  accounts, 
where  such  account  is  defined  as  the  account 
of: 

(A)  a  bank,  savings  and  loan  association, 
insurance  company,  or  registered  investment 
company: 

(B)  an  investment  adviser  registered  either 
with  the  Securities  and  Exchange 
Commission  under  Section  203  of  the 
Investment  Advisers  Act  of  1940  or  with  a 
state  securities  commission  (or  agency  or 
office  performing  like  functions);  or 

(C)  any  other  entity  (whether  a  natural 
person,  corporation,  partnership,  trust  or 
otherwise)  with  total  assets  of  at  least  450 
million:  or 

(2)  10,000  shares  or  more,  unless  such 
orders  are  less  than  $100,000  in  value. 

(b)  Paragraph  (a)  of  this  Rule  shall  not 
apply  to  a  customer  limit  order  if  the  limit 
order  is  marketable  at  the  time  it  is  received 
by  the  ETP  Holder;  provided,  however,  if  the 
limit  order  was  marketable  when  received 
and  then  becomes  non-marketable,  once  the 
limit  order  becomes  non-marketable,  it 
becomes  subject  to  the  prohibitions  of 
paragraph  (a)  of  this  Rule. 

(c)  Nothing  in  this  Rule  requires  ETP 
Holders  to  accept  limit  orders  from 
customers. 

(d)  For  the  purposes  of  this  Rule,  an  ETP 
Holder  that  controls  or  is  controlled  by 
another  ETP  Holder  shall  be  considered  a 
single  entity,  absent  appropriate  information 
barriers,  so  that  if  a  customer's  limit  order  is 
accepted  by  one  affiliate  and  forwarded  to 
another  affiliate  for  execution,  the  firms  are 
considered  a  single  entity. 
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Rule? 

Equities  Trading 

Section  1.  [Definitions  and]  General 
Provisions 

(Rule  7.1— Deleted.] 

Hours  of  Business 

Rule  7.1  [7.2].  Unless  otherwise  ruled  by 
the  Board  of  Directors,  the  Corporation  shall 
be  open  for  the  transaction  of  business  daily 
except  on  Saturdays  and  Sundays.  The  hours 
at  which  trading  sessions  shall  open  and 
close  shall  be  established  by  the  Board. 

Dealings  upon  the  Corporation  shall  be 
limited  to  the  hours  during  which  the 
Corporation  is  open  for  the  transaction  of 
business.  No  ETP  Holder] .  Equity  ASAP 
Holder  or  ETP  Firm]  shall  make  any  bid,  offer 
or  transaction  [on]  through  the  facilities  of 
the  Corporation,  or  issue  a  commitment  to 
trade  through  ITS  [on]  through  the  facilities 
of  the  Corporation  before  or  after  those  hours, 
except  that  a  Market  Maker  [specialist]  may 
issue  and  receive  pre-opening  notifications 
and  pre-opening  responses,  pursuant  to  the 
provisions  of  the  Plan  relating  to  the  Pre- 
Opening  Application  of  the  Systems,  before 
the  official  opening  of  the  Corporation  and 
loans  of  securities  may  be  made  after  those 
hours. 

[Commentary:] 

[.01— Deleted.] 

Holidays 

Rule  7.2[7.3].— No  change. 
[Rule  7.4-7.5— Deleted.] 

Commissions 

Rule  7.3[7.6]  (a).  Fixed  Rates.  Nothing 
contained  in  the  Rules  [rules]  of  the 
Corporation  or  its  practices  shall  be 
construed  to  require  or  authorize  its  ETP 
Holdersl,  Equity  ASAP  Holders,  ETP  Firms,] 
or  any  associated  person,  to  agree  or  arrange, 
directly  or  indirectly,  for  the  charging  of 
fixed  rates  of  commission  for  transactions 
effected  on,  or  effected  by  the  use  of,  the 
facilities  of  the  Corporation. 

(b)  Acting  as  Broker.  In  all  transactions  in 
which  an  ETP  Holder[,  Equity  ASAP  Holder 
or  ETP  Firm]  acts  solely  as  a  broker,  the  bills 
and  confirmations  rendered  must  so  indicate, 
and  all  commissions  charged,  if  any,  shall  be 
appropriately  identified. 

(c)  Acting  as  Principal.  In  all  transactions 
in  which  an  ETP  Holderl,  Equity  ASAP 
Holder  or  ETP  Firm]  acts  as  principal  or  in 
which  the  ETP  Holder[,  Equity  ASAP  Holder 
ETP  Firm]  or  any  of  its  [nominees,]  Allied 
Persons,  partners,  approved  persons  or 
stockholder  associates  have  an  interest  as 
principal  in  any  manner,  the  bills  and 
confirmations  rendered  must  so  indicate. 

Ex-Dividend  or  Ex-Right  Dates 

Rule  7.417.7].  Transactions  in  stocks, 
traded  "regular"  shall  be  "ex-dividend"  or 
"ex-rights"  as  the  case  may  be,  on  the  second 
business  day  preceding  the  record  date  fixed 
by  the  company  or  the  date  of  the  closing  of 
transfer  books,  except  when  the  Board  of 
Directors  rules  otherwise.  Should  such 
record  date  or  such  closing  of  transfer  books 
occur  upon  a  day  other  than  a  business  day 
this  Rule  [rule]  shall  apply  for  the  third 
preceding  business  day. 


(Section  2.  Admission  to  and  Conduct  on  the 
Trading  Floor] 

[Rule  7.8— Deleted.] 

[Section  3.  Units  of  Trading,  Bids,  Offers  and 
Quotations] 

Trading  Units 

Rule  7.5[7.9].  The  unit  of  trading  in  stocks 
shall  be  }  [100]  share(s]  and  the  unit  of 
trading  in  bonds  shall  be  $1,000  in  par  value 
thereof  unless  otherwise  designated  by  the 
Corporation.  For  stocks.  100  shares  shall 
constitute  a  "round  lot, "  any  amount  less 
than  100  shares  shall  constitute  an  "odd  lot," 
and  any  amount  greater  than  100  shares  that 
is  not  a  multiple  of  a  round  lot  shall 
constitute  a  "mixed  lot. "  For  bonds,  a  [A] 
designated  unit  of  trading  shall  constitute  a 
"round  lot(.l"  and  any  [Any]  lesser  amount 
shall  constitute  an  "odd  lot." 

Trading  Differentials 

Rule  7.6[7. 10](a).  The  Corporation  shall 
determine  the  trading  differentials  for  equity 
securities  traded  on  the  Corporation. 

Commentary 

.01 — No  change. 

.02  Notwithstanding  Commentary  .01,  [an 
ETP  Holder  may  trade  on  the  Floor  at 
increments  of  1/32  or  1/64]  the  Corporation 
may  allow  trading  at  smaller  increments  in 
order  to  match  bids  and  offers  displayed  by 
other  markets  for  the  purpose  of  preventing 
Intermarket  Trading  System  trade-throughs. 

.03 — No  change. 

.04    The  minimum  price  variation  for 
orders  generated  from  Profiles  designated  for 
the  midpoint  pricing  service  by  the  OptiMeu°k 
System  will  be  the  variation  of  the  midpoint 
price  between  the  highest  published  bid  and 
the  lowest  published  offer  displayed  on  the 
Consolidated  Quotation  System.  Any 
executions  resulting  from  processing  Profiles 
designated  for  midpoint  pricing  will  be 
priced  and  reported  in  increments  as  small 
as  l/64th  or,  upon  conversion  to  decimals, 
one-half  of  the  minimum  price  variation. 

.05    The  minimum  price  variation 
("MPV")  for  equity  securities  traded  on  the 
Archipelago  Exchange  shall  be  1/64  of  $1.00 
for  those  securities  that  are  quoted  in 
fractions  and  $0.01  for  those  equity  securities 
that  are  quoted  in  decimals;  provided, 
however,  at  all  times  the  MPV  shall  be 
consistent  with  the  Decimalization 
Implementation  Plan. 

.06    The  minimum  price  improvement 
increment  ("MPII")  on  the  Archipelago 
Exchange  shall  be  equal  to  $0.01  or  10%  of 
the  spread,  whichever  is  more. 

(b)  Bonds.  Bids  or  offers  in  bonds  shall  not 
be  made  at  a  lesser  variation  than  1/8  of  1% 
of  the  principal  amount,  except  that  the 
Corporation  may  fix  a  lesser  variation  in 
specific  issues. 

Transmission  of  Bids  or  Offers 

Rule  7.7[7. ll](a).  The  names  of  ETP 
Holders  [or  ETP  Firms]  bidding  for  or 
offering  securities  [on]  through  the  use  of  the 
facilities  of  the  Corporation  shall  not  be 
transmitted  from  the  facilities  of  the 
Corporation  to  a  non-holder  of  an  ETP.  No 
ETP  Holder  having  the  right  to  trade  (on) 
through  the  facilities  of  the  Corporation  and 
who  has  been  a  party  to  or  has  knowledge  of 


an  execution  shall  be  under  obligation  to 
divulge  the  name  of  the  buying  or  selling 
firm  in  any  transaction. 

(b)  Except  as  otherwise  permitted  by  these 
Rules  [stated  in  Rule  7.12(b)],  no  ETP  Holder 
[or  ETP  Firm]  shall  transmit  (on)  through  the 
facilities  of  the  Corporation  any  information 
regarding  a  bid,  offer  or  other  indication  of 
an  order  to  a  non-holder  of  an  ETP  until  such 
bid,  offer  or  other  indication  of  an  order  has 
been  disclosed  and  permission  to  transmit 
such  information  has  been  obtained  ft-om  the 
originating  ETP  Holder  (or  ETP  Firm). 

[Rule  7.12— Deleted.) 

Bid  or  Offer  Deemed  Regular  Way 

Rule  7.8  [7.13]— No  change. 
(Rule  7.14— Deleted] 

Execution  Price  Binding 

Rule  7.9  [7.15].  Notwithstanding  Rules  7.10 
and  7.11,  the  [The]  price  at  which  an  order 
is  executed  shall  be  binding  notwithstanding 
the  fact  that  an  erroneous  report  in  respect 
thereto  may  have  been  rendered.  (A  report 
shall  not  be  binding  if  an  order  was  not 
actually  executed  but  was  in  error  reported 
to  have  been  executed;  however,  an  order 
which  was  executed,  but  in  error  reported  as 
not  executed,  shall  be  binding.  No  ETP 
Holder,  Equity  ASAP  Holder  or  ETP  Firm 
shall  assume  or  pay  any  part  of  the  difference 
between  the  price  at  which  an  order  is 
executed  and  the  price  at  which  it  may  have 
been  erroneously  reported.) 

Cancellation  of  Revisions  in  Transactions 

Rule  7.10  7.16.  A  sale  made  in 
demonstrable  error  and  canceled  by  both 
parties  may  be  removed,  if  the  parties  do  not 
object,  subject  to  the  approval  of  the 
Corporation  (is  subject  to  removal,  if  there  is 
no  objection.) 

(Commentary:) 

[.01     Specialists  and  floor  brokers  are 
responsible  for  the  satisfactory  execution  of 
orders  accepted  by  them  and]  Disagreements 
(disagreements]  with  respect  thereto  shall  be 
referred  to  the  appropriate  trading  authority 
of  the  Corporation. 

A  dispute  arising  on  bids,  offers  or  sales  if 
not  settled  by  agreements  between  the  parties 
interested,  shall  be  settled  by  the 
Corporation. 

Clearly  Erroneous  Policy 

Rule  7. 11  la).  Definition.  For  the  purposes 
of  this  Rule,  the  terms  of  a  transaction 
executed  on  the  Corporation  are  "clearly 
erroneous"  when  there  is  an  obvious  error  in 
any  term,  such  as  price,  number  of  shares  or 
other  unit  of  trading,  or  identification  of  the 
security. 

(b)  Request  for  Corporation  Review.  An 
ETP  Holder  that  receives  an  execution  on  an 
order  that  was  submitted  erroneously  to  the 
Corporation  for  its  own  or  customer  account 
may  request  that  the  Corporation  review  the 
transaction  under  this  Rule.  Such  request  for 
review  shall  be  made  via  telephone  and  in 
writing  via  facsimile  or  e-mail.  The  telephone 
request  should  be  submitted  immediately 
and  the  written  request  should  be  submitted 
within  fifteen  (15)  minutes  of  the  time  the 
trade  in  question  was  executed.  Once  the 
request  has  been  received,  an  officer  of  the 
Corporation  designated  by  the  President  shall 


review  the  transaction  under  dispute  and 
determine  whether  it  is  clearly  erroneous, 
with  a  view  toward  maintaining  a  fair  and 
orderly  market  and  the  protection  of 
investors  and  the  public  interest.  Each  party 
to  the  transaction  shall  provide,  on  a  timely 
basis,  any  supporting  written  information  as 
may  be  reasonably  requested  by  the 
designated  officer  to  aid  resolution  of  the 
matter. 

(cj  Review  Procedures.  Unless  both  parties 
(or  party,  in  the  case  of  a  cross)  to  the 
disputed  transaction  agree  to  withdraw  the 
initial  written  request  for  review,  the 
transaction  under  dispute  shall  be  reviewed, 
and  a  determination  shall  be  rendered  by  the 
designated  Corporation  officer.  If  the  officer 
determines  that  the  transaction  is  not  clearly 
erroneous,  the  officer  shall  decline  to  take 
any  action  in  connection  with  the  completed 
trade.  In  the  event  that  the  officer  determines 
that  the  transaction  in  dispute  is  clearly 
erroneous,  the  officer  shall  declare  the 
transaction  null  and  void  or  modify  one  or 
more  of  the  terms  of  the  transaction  to 
achieve  an  equitable  rectification  of  the  error 
that  would  place  the  parties  in  the  same 
position,  or  as  close  as  possible  to  the  same 
position  that  they  would  have  been  in,  had 
the  error  not  occurred.  The  officer  shall 
promptly  notify  the  parties  of  the 
determination  reached  and  shall  issue  a 
written  resolution  of  the  matter.  The  ETP 
Holder  aggrieved  by  the  officer's 
determination  may  appeal  such 
determination  in  accordance  with  the 
provisionsof  Rule  10.13. 

(d)  System  Disruption  and  Malfunctions.  In 
the  event  of  any  disruption  or  a  malfunction 
in  the  use  or  operation  of  any  electronic 
communications  and  trading  facilities  of  the 
Corporation,  the  Chief  Executive  Officer  or 
the  President  may  declare  a  transaction 
arising  out  of  the  use  or  operation  of  such 
facilities  during  the  period  of  such  disruption 
or  malfunction  mill  and  void  or  modify  the 
terms  of  these  transactions.  Absent 
extraordinary  circumstances,  any  such  action 
of  the  Chief  Executive  Officer  or  President 
pursuant  to  this  subsection  Id)  shall  be  taken 
within  thirty  (30)  minutes  of  detection  of  the 
erroneous  transaction.  Each  ETP  Holder 
involved  in  the  transaction  shall  be  notified 
as  soon  as  practicable,  and  the  ETP  Holder 
aggrieved  by  the  action  may  appeal  such 
action  in  accordance  v^ith  the  provisions  of 
Rule  10.13. 

[Rules  7.17-7.39— Deleted.) 

[Rules  7.41-7.44 — Deleted.) 

(Rule  7.46— Deleted.) 

Trading  Halts  Due  to  Extraordinary  Market 
Volatility 

Rule  7.12  (7.47)  (aHc)— No  change. 

Commentary 

.01-.02— No  change. 

.03    The  reopening  of  trading  following  a 
trading  halt  under  this  Rule  will  be 
conducted  pursuant  to  procedures  adopted 
by  the  Corporation  and  communicated  by 
notice  to  its  ETP  Holders],  Equity  ASAP 
Holders,  and  ETP  Firms). 

.04    Nothing  in  this  Rule  should  be 
construed  to  limit  the  ability  of  the 
Corporation  to  otherwise  halt  or  suspend  the 
trading  in  any  stock  or  stocks  traded  on  the 


Corporation  pursuant  to  any  other 
Corporation  Rule  [rule]  or  policy. 

Trading  Suspensions 

Rule  7.13.  Except  as  otherwise  stated  in 
Rule  5.5,  the  Chair  of  the  Board  or  the 
President,  or  the  officer  designee  of  the  Chair 
or  the  President,  shall  have  the  power  to 
suspend  trading  in  any  and  all  securities 
traded  on  the  Corporation  whenever  in  his  or 
her  opinion  such  suspension  would  be  in  the 
public  interest.  No  such  action  shall  continue 
longer  than  a  period  of  two  days,  or  as  soon 
thereafter  as  a  quorum  of  Directors  can  be 
assembled,  unless  the  Board  approves  the 
continuation  of  such  suspension. 

Cl^rance  and  Settlement 

■'Rule  7.14(a).  Each  ETP  Holder  shall  either: 

(1)  Bea  clearing  firm; 

(2)  clear  transactions  on  the  Corporation 
through  a  clearing  firm;  or 

(3)  clear  transactions  through  an  entity 
duly  authorized  by  the  Corporation. 

(b)  Ai}  ETP  Holder  must  give  up  the  name 
of  the  clearing  firm  through  which  each 
transaction  on  the  Corporation  will  be 
cleared.  If  there  is  a  subsequent  change  in 
identity  of  the  clearing  firm  through  which 
the  transaction  on  the  Corporation  will  be 
cleared,  the  ETP  Holder  shall  report  such 
change  to  the  Corporation  at  least  five  (5) 
business  days  in  advance. 

(c)  Each  clearing  firm  must  be  admitted  to 
the  Corporation  as  an  ETP  Holder  by  meeting 
the  qualification  requirements  set  forth  above 
in  Rule  2;  provided,  however,  if  the  clearing 
firm  has  become  an  ETP  Holder  for  the  sole 
purpose  of  acting  as  a  clearing  firm  on  the 
Corporation,  such  clearing  firm  need  not  pay 
the  regular  ETP  Holder  fee.  The  clearing  firm 
shall  be  responsible  for  the  clearance  of  the 
transactions  effected  by  each  ETP  Holder 
which  gives  up  such  clearing  firm 's  name 
pursuant  to  a  letter  of  authorization,  letter  of 
guarantee  or  other  authorization  given  by 
such  clearing  firm  to  such  ETP  Holder,  which 
authorization  shall  be  submitted  to  the 
Corporation. 

(d)  Notwithstanding  any  other  provisions 
contained  in  the  Rule  to  the  contrary,  the 
Board  may  extend  or  postpone  the  time  of 
the  delivery  of  a  transaction  on  the 
Corporation  whenever  in  its  opinion,  such 
action  is  called  for  by  the  public  interest,  by 
just  and  equitable  principles  of  trade  or  by 
the  need  to  meet  unusual  conditions.  In  such 
case,  delivery  shall  be  effected  at  such  time, 
place  and  manner  as  directed  by  the  Board 
of  Directors. 

Stock  Option  Transactions 

Rule  7.15[7.45](a).  No  Market  Maker 
[specialist)  nor  his  or  her  firm,  nor  any 
participant  therein,  shall,  directly  or 
indirectly,  be  interested  in  a  pool  dealing  or 
trading  in  any  security  in  which  he  or  she  is 
registered  as  a  Market  Maker  [specialist). 

(b)  No  Market  Maker  (specialist],  nor  his  or 
her  firm,  nor  any  participant  therein  shall 
acquire,  hold  or  grant,  directly  or  indirectly, 
any  interest  in  any  option  to  buy  or  to  sell 
or  to  receive  or  to  deliver  shares  of  any 
security  in  which  he  or  she  is  registered  as 
a  Market  Maker  (specialist],  unless  such 
option  is  issued  by  the  Options  Clearing 
Corporation  and  is  immediately  reported  to 


the  Corporation  in  accordance  with  such 
procedures  as  may  be  prescribed  by  the 
Corporation. 

Short  Sales 

Rule  7.16  [7.40](a)  (1)  Except  as  provided 
in  subsection  (d)  hereof,  no  ETP  Holder[, 
Equity  ASAP  Holder,  or  ETP  Firm)  shall  for 
his,  her  or  its  own  account  or  for  the  account 
of  any  other  person,  effect  [on]  through  the 
facilities  of  the  Corporation  a  short  sale  of 
any  security  for  which  trades  are  reported 
pursuant  to  a  consolidated  transaction 
reporting  system  operated  in  accordance  with 
a  plan  declared  effective  under  the  Securities 
Exchange  Act  Rule  llAa3-l  [l7a-15]  (a 
"consolidated  system")  (A)  below  the  price  at 
which  the  last  sale  thereof,  regular  way,  was 
reported  in  such  consolidated  system,  or  (B) 
at  such  price  unless  such  price  is  above  the 
next  preceding  different  price  at  which  a  sale 
of  such  security,  regular  way,  was  reported 
in  such  consolidated  system. 

(2)  Except  as  provided  in  subsection  (d) 
hereof,  no  ETP  Holder[,  Equity  ASAP  Holder, 
or  ETP  Firm]  shall  for  his,  her  or  its  own 
account,  or  for  the  account  of  any  other 
person,  effect  [on]  through  the  facilities  of  the 
Corporation  a  short  sale  of  any  security  not 
covered  by  paragraph  (1)  of  this  subsection 

(A)  below  the  price  at  which  the  last  sale  of 
such  security,  regular  way,  was  effected  (on) 
through  the  facilities  of  the  Corporation,  or 

(B)  at  such  price  unless  such  price  is  above 
the  next  preceding  different  price  at  which  a 
sale  of  such  security,  regular  way,  was 
effected  [on]  through  the  facilities  of  the 
Corporation. 

(3)  Notwithstanding  paragraph  (1)  of  this 
subsection  (a),  the  Board  of  Directors  of  the 
Corporation,  in  its  discretion,  may  determine 
that  it  is  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  that  short  sales  in  any  security  for 
which  trades  are  reported  in  a  consolidated 
system  be  subject  to  the  Rule  (rule)  set  forth 
in  paragraph  (2)  hereof.  Following  any  such 
designation  of  any  such  security  by  the  Board 
of  Directors,  compliance  with  the  terms  of 
paragraph  (2)  shall  constitute  compliance 
with  this  subsection  (a). 

(b)  Order  IdenUfication.  No  ETP  Holder). 
Equity  ASAP  Holder,  or  ETP  Firm]  of  the 
Corporation  shall,  by  the  use  of  any  facility 
of  the  Cor{K)ration,  execute  any  sell  order 
unless  such  order  is  indicated  as  either 
"long"  or  "short". 

(c)  Marking  Orders.  No  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  of  the 
Corporation  shall  mark  a  sell  order  "long" 
unless  (1)  the  security  to  be  delivered  after 
sale  is  carried  in  the  account  for  which  the 
sale  is  to  be  effected,  or  (2)  such  ETP  Holder(, 
Equity  ASAP  Holder,  or  ETP  Firm]  is 
informed  that  the  seller  owns  the  security 
ordered  to  be  sold,  and  as  soon  as  is  possible 
without  undue  inconvenience  or  expense, 
will  deliver  the  security  owned  to  the 
account  for  which  the  sale  is  to  be  effected. 

(d)  Exceptions.  The  provisions  of 
subsection  (a)  hereof  shall  not  apply  to: 

(1)  Any  sale  by  any  person,  for  an  account 
in  which  he  or  she  has  an  interest,  if  such 
person  owns  the  security  sold  and  intends  to 
deliver  such  security  as  soon  as  possible 
without  undue  inconvenience  or  expense; 
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(2)  Any  ETP  Holder(,  Equity  ASAP  Holder, 
or  ETP  Firm)  in  respect  of  a  sale,  for  an 
account  in  which  it  has  no  interest,  pursuant 
to  an  order  to  sell  which  is  marked  "long"; 

(3)  Any  sale  of  a  security  for  which  trades  " 
are  reported  in  a  consolidated  system  (except 
a  sale  to  a  stabilizing  bid  complying  with 
Securities  Exchange  Act  Rule  104  [lOb-7])  by 
a  registered  market  maker  [specialist]  in  such 
security  for  its  own  account  (i)  effected  at  a 
price  equal  to  or  above  the  last  sale,  regular 
way,  reported  for  such  security  pursuant  to 
an  effective  transaction  reporting  plan;  or  (ii) 
effected  at  a  price  «qual  to  the  most  recent 
offer  communicated  for  the  security  by  such 
registered  specialist  pursuant  to  the 
Securities  Exchange  Act  Rule  llAcl-1  if 
such  offer,  when  communicated,  was  equal 
to  or  above  the  last  sale,  regular  way, 
reported  for  such  security  pursuant  to  an 
effective  transaction  reporting  plan.  This 
exemption  shall  not  be  available  for  a  short 
sale  of  any  security  not  covered  by  paragraph 
(a)(1)  of  this  Rule  7.16  [7.40]; 

(4)  Any  sale  by  an  odd  lot  dealer  registered 
with  the  Coqporation  for  such  security  [a 
specialist]  to  offset  odd  lot  orders  of 
customers; 

(5)  Any  sale  by  an  odd  lot  dealer  registered 
with  the  Corporation  for  such  security  |a 
specialist]  to  liquidate  a  long  position  which 
is  less  than  a  round  lot,  provided  such  sale 
does  not  change  the  position  of  such  Market 
Maker  [specialist]  by  more  than  the  unit  of 
trading; 

(6)  Any  sale  of  a  security  for  which  trades 
are  not  reported  in  a  consolidated  system 
(except  a  sale  to  a  stabilizing  bid  complying 
with  Securities  Exchange  Act  Rule  104  [10b- 
7])  effected  with  the  approval  of  the 
Corporation  which  is  necessary  to  equalize 
the  price  of  such  security  on  the  Corporation 
with  the  current  price  of  such  security  on 
another  national  securities  exchange  which  is 
the  principal  exchange  market  for  such 
security; 

(7)  Any  sale  of  a  security  for  a  special 
arbitrage  account  by  a  person  who  then  owns 
another  security  by  virtue  of  which  he  or  she 
is,  or  presently  will  be,  entitled  to  acquire  an 
equivalent  number  of  securities  of  the  same 
class  as  the  securities  sold,  provided  such 
sale,  or  the  purchase  which  such  sale  offsets, 
is  effected  for  the  bona  fide  purpose  of 
profiting  from  a  current  difference  between 
the  price  of  the  security  sold  and  the  security 
owned  and  that  such  right  of  acquisition  was 
originally  attached  to  or  represented  by 
another  security  or  was  issued  to  all  the 
holders  of  any  class  of  securities  of  the 
issuer; 

(8)  Any  sales  of  a  security  on  the 
Corporation  effected  for  a  special 
international  arbitrage  account  for  the  bona 
fide  purpose  of  profiting  from  a  current 
difference  between  the  price  of  such  security 
on  a  securities  market  not  within  or  subject 
to  the  jurisdiction  of  the  United  States  emd 
on  the  Corporation,  provided  the  seller  at  the 
time  of  such  sale  knows  or,  by  virtue  of 
information  currently  received,  has 
reasonable  grounds  to  believe  that  an  offer 
enabling  him  or  her  to  cover  such  sale  is  then 
available  to  him  in  such  foreign  securities 
market  and  intends  to  accept  such  offer 
immediately; 


1(9)  Any  sale  of  a  security  effected  in 
accordance  with  a  special  offering  plan 
declared  effective  by  the  Securities  and 
Exchange  Commission  pursuant  to  paragraph 
(d)  of  Securities  Exchange  Act  Rule  lOb-2; 
or] 

(9)[(10)]  Any  sale  by  an  underwriter,  or  any 
member  of  a  syndicate  or  group  participating 
in  the  distribution  of  a- security,  in 
connection  with  an  over-allotment  of 
securities,  or  any  lay-off  sale  by  such  a 
person  in  connection  with  a  distribution  of 
securities  through  rights  [pursuant  to 
Securities  and  Exchange  Act  Rule  lOb-8]  or 
a  standby  underwriting  commitment. 

(11)  Any  sale  of  a  security  for  which  trades 
are  reported  in  a  consolidated  system  (except 
a  sale  to  a  stabilizing  bid  complying  with  the 
Securities  and  Exchange  Act  Rule  104  [10b- 
7])  by  any  broker  or  dealer,  for  his  or  her  own 
account  or  for  the  account  of  any  other 
person,  effected  at  a  price  equal  to  the  most 
recent  offer  communicated  by  such  broker  or 
dealer  pursuant  to  the  Securities  and 
Exchange  Act  Rule  llAcl-1  in  an  amount 
less  than  or  equal  to  the  quotation  size 
associated  with  such  offer,  if  such  offer, 
when  communicated,  was  (A)  above  the  price 
at  which  the  last  sale,  regular  way,  for  such 
security  was  reported  pursuant  to  an  effective 
transaction  reporting  plan;  or  (B)  at  such  last 
sale  price,  if  such  last  sale  price  is  above  the 
next  preceding  different  price  at  which  a  sale 
of  such  security,  regular  way,  was  reported 
pursuant  to  an  effective  transaction  reporting 
plan.  This  exemption  shall  not  be  available 
for  a  short  sale  of  any  security  not  covered 
by  paragraph  (a)(1)  of  this  Rule  7.16  7.40. 

For  the  purpose  of  paragraph  (8)  of  this 
subsection  (d)  a  depository  receipt  for  a 
security  shall  be  deemed  to  be  the  same 
security  as  the  security  represented  by  such 
receipt. 

(e)  Short  Sales  After  "Ex"  Date.  In 
determining  the  price  at  which  a  short  sale 
may  be  effected  after  a  security  goes  ex- 
dividend,  ex-rights  or  ex-any  other 
distribution,  all  sales  prices  prior  to  "ex" 
date  may  be  reduced  by  the  value  of  such 
distribution. 

(f)  Covering  Short  Sales.  No  ETP  Holder[, 
Equity  ASAP  Holder,  or  ETP  Firm]  of  the 
Corporation  shall  lend,  or  arrange  for  the 
loan  of  any  security  for  delivery  to  the  broker 
for  the  purchaser  after  sale,  or  shall  fail  to 
deliver  a  security  on  the  date  delivery  is  due, 
if  such  ETP  Holder],  Equity  ASAP  Holder,  or 
ETP  Firm]  knows  or  has  reasonable  grounds 
to  believe  that  the  sale  was  effected,  or  will 
be  effected,  pursuant  to  an  order  marked 
"long"  unless  such  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firm]  knows,  or  has 
been  informed  by  the  seller  (i)  that  the 
security  sold  has  been  forwarded  to  the 
account  for  which  the  sale  was  effected,  or 
(ii)  that  the  seller  owns  the  security  sold,  that 
it  is  then  impracticable  to  deliver  such 
security  to  such  account  and  that  delivery 
will  be  made  as  soon  as  is  possible  without 
undue  inconvenience  or  expense.  The 
provisions  of  this  subsection  (f)  shall  not 
apply  to: 

(1 )  The  lending  of  a  security  by  an  [a]  ETP 
Holder[.  Equity  ASAP  Holder,  or  ETP  Firm] 
through  the  medium  of  a  loan  to  another  ETP 
Holder],  Equity  ASAP  Holder,  or  ETP  Firm]; 
or 


(2)  Any  loan,  or  arrangement  for  the  loan, 
of  any  security,  or  any  failure  to  deliver  any 
security  if.  prior  to  such  loan,  arrangement, 
or  failure  to  deliver,  the  Corporation  finds  (A) 
that  such  sale  resulted  from  a  mistake  made 
in  good  faith:  (B)  either  that  the  condition  of 
the  market  at  the  time  the  mistake  was 
discovered  was  such  that  undue  hardship 
would  result  from  covering  the  transaction  by 
a  "purchase  for  cash"  or  that  the  mistake  was 
made  by  the  seller's  broker  and  the  sale  was 
at  a  price  permissible  for  a  short  sale  under 
Rule  7. 16  [7.40];  and  (C)  that  due  diligence 
was  used  to  ascertain  that  the  circumstances 
specified  in  clause  (1)  of  Rule  7.16(c) 
17.40(c)]  existed  or  to  obtain  the  information 
specified  In  clause  (2)  thereof. 

Firm  Orders  and  Quotes 

Rule  7.17(a)  Orders  at  Stated  Prices  and 
Sizes.  No  ETP  Holder  shall  submit  to  the 
Corporation  an  order  (including  Q  Orders)  to 
buy  from  or  sell  to  any  person  any  security 
at  a  stated  price  and/or  size  unless  such  ETP 
Holder  is  prepared  to,  and,  upon  submission 
of  an  appropriate  contra-side  order,  does, 
purchase  or  sell,  as  the  case  may  be,  at  such 
price  and/or  size  and  under  such  conditions 
as  are  stated  at  the  time  of  submission  of 
such  order  to  buy  or  sell. 

(b)  Firm  Quotes.  All  bids  made  and  all 
offers  made  shall  be  in  accordance  with  the 
provisions  of  Rule  llAcl-1  under  the 
Securities  Exchange  Act  of  1934,  governing 
the  dissemination  of  quotations  for  reported 
securities. 

[Rule  7.18.  Reserved. 

[Rule  7.19.  Reserved. 

(Rules  7.48-7.49— Deleted.] 

[Rule  7.52— Deleted.) 

[Rules  7.54-7.65— Deleted.) 

Section  2.  Market  Makers 
Registration  of  Market  Makers 

Rule  7.20(a).  No  ETP  Holder  shall  act  as  a 
Market  Maker  in  any  security  unless  such 
ETP  Holder  is  registered  as  a  Market  Maker 
in  such  security  by  the  Corporation  pursuant 
to  this  Rule  and  the  Corporation  has  not 
suspended  or  canceled  such  registration. 
Registered  Market  Makers  are  designated  as 
dealers  on  the  Corporation  for  all  purposes 
under  the  Securities  Exchange  Act  of  1934 
and  the  rules  and  regulations  thereunder. 

(b)  As  applicant  for  registration  as  a 
Market  Maker  shall  file  an  application  in 
writing  on  such  form  as  the  Corporation  may 
prescribe.  Applications  shall  be  reviewed  by 
the  Corporation,  which  shall  consider  such 
factors  including,  but  no  limited  to  capital 
operations,  personnel,  technical  resources, 
and  disciplinary  history. 

(c)  An  applicant's  registration  as  a  Market 
Maker  Shall  become  effective  upon  receipt  by 
the  ETP  Holder  of  notice  of  an  approval  of 
registration  by  the  Corporation.  In  the  event 
that  an  application  is  disapproved  by  the 
Corporation,  the  applicant  shall  have  an 
opportunity  to  be  heard  upon  the  specific 
grounds  for  the  denial,  in  accordance  with 
the  provisions  of  Rule  10.13. 

(d)  The  registration  of  a  Market  Maker  may 
be  suspended  or  terminated  by  the 
Corporation  upon  a  determination  of  any 
substantial  or  continued  failure  by  such 
Market  Maker  to  engage  in  dealings  in 
accordance  with  Rule  7.23. 


(e)  Any  registered  Market  Maker  may 
withdraw  its  registration  by  giving  written 
notice  to  the  Corporation.  Such  withdrawal 
of  registration  shall  become  effective  on  the 
tenth  business  day  following  the 
Corporation 's  receipt  of  the  notice.  A  Market 
Maker  who  fails  to  give  a  ten-day  written 
notice  of  withdrawal,  the  ETP  Holder  shall 
not  be  permitted  to  re-register  as  a  Market 
Maker  for  a  period  of  six  months. 

Obligations  of  Market  Maker  Authorized 
Traders 

Rule  7.21(a).  General.  MMATs  are 
permitted  to  enter  orders  only  for  the  account 
of  the  Market  Maker  for  which  they  are 
registered. 

(b)  Registration  of  Market  Maker 
Authorized  Traders.  The  Corporation  may, 
upon  receiving  an  application  in  writing  from 
a  Market  Maker  on  a  form  prescribed  by  the 
Corporation,  register  a  person  as  a  MMAT. 

(1)  MMAT's  may  be  officers,  partners, 
employees  or  other  associated  persons  of  ETP 
Holders  that  are  registered  with  the 
Corporation  as  Market  Maker. 

(2)  To  be  eligible  for  registration  as  a 
MMAT,  a  person  must  be  successfully 
complete  the  General  Securities 
Representative  Examination  (Series  7)  and 
complete  a  training  and  certification  program 
sponsored  by  the  Corporation;  provided, 
however,  the  requirement  to  complete  the 
Series  7  Examination  may  be  waived  by  the 
Corporation  if  the  applicant  MMAT  has 
served  as  a  dealer-specialist  or  market  maker 
on  a  registered  national  securities  exchange 
or  association  for  at  least  two  consecutive 
years  within  three  years  of  the  date  of 
application. 

(3)  The  Corporation  may  require  a  Market 
Maker  to  provide  additional  information  the 
Corporation  considers  necessary  to  establish 
whether  registration  should  be  granted. 

(4)  The  Corporation  may  grant  a  person 
conditional  registration  as  a  MMAT  subject 
to  any  conditions  it  considers  appropriate  in 
the  interests  of  maintaining  a  fair  and  orderly 
market. 

(5)  A  Market  Maker  must  ensure  that  a 
MMAT  is  properly  qualified  to  perform 
market  making  activities,  including  but  not 
limited  to  ensuring  the  MMAT  has  met  the 
requirements  set  forth  in  paragraph  (b)(2)  of 
this  Rule. 

(c)  Suspension  or  Withdrawal  of 
Registration. 

(1)  The  Corporation  may  suspend  or 
withdraw  the  registration  previously  given  to 
a  person  to  be  a  MMAT  if  the  Corporation 
determines  that: 

(A)  the  person  has  caused  the  Market 
Maker  to  fail  to  comply  with  the  securities 
laws,  rules  and  regulations  or  the  Bylaws, 
Rules  and  procedures  of  the  Corporation: 

(B)  the  person  is  not  properly  performing 
the  responsibilities  of  a  MMAT. 

(C)  the  person  has  failed  to  meet  the 
conditions  set  forth  under  paragraphs  (b) 
above;  or 

(D)  the  Corporation  believes  it  is  in  the 
interest  of  maintaining  fair  and  orderly 
markets. 

(2)  If  the  Corporation  suspends  the 
registration  of  a  person  as  a  MMAT,  the 
Market  Maker  must  not  allow  the  person  to 
submit  orders  into  the  Archipelago  Exchange. 


(3)  The  registration  of  a  MMAT  will  be 
vrithdrawn  upon  the  written  request  of  the 
ETP  Holder  for  which  the  MMAT  is 
registered.  Such  written  request  shall  be 
submitted  on  the  form  prescribed  by  the 
Corporation. 

Registration  of  Market  Makers  in  a  Security 

Rule  7.22(a).  A  Market  Maker  may  become 
registered  in  a  newly  authorized  security  or 
in  a  security  already  admitted  on  the 
Corporation  by  filing  a  security  registration 
form  with  the  Corporation.  Registration  in  the 
security  shall  become  effective  on  the  first 
business  day  following  the  Corporation's 
approval  of  the  registration.  In  considering 
the  approval  of  the  registration  of  the  Market 
Maker  in  a  security,  the  Corporation  may 
consider; 

(1)  the  financial  resources  available  to  the 
Market  maker; 

(2)  the  Market  Maker's  experience, 
expertise  and  past  performance  in  making 
markets,  including  the  Market  Maker's 
performance  in  other  securities; 

(3)  the  Market  Maker's  operational 
capability; 

(4)  the  maintenance  and  enhancement  of 
competition  among  Market  Makers  in  each 
security  in  which  they  are  registered; 

(5)  the  existence  of  satisfactory 
arrangements  for  clearing  the  Market  Maker's 
transactions; ' 

(6)  the  character  of  the  market  for  the 
security,  e.g.,  price,  volatility,  and  relative 
liquidity. 

(b)  A  Market  Maker's  registration  in  a 
security  may  be  terminated  by  the 
Corporation  if  the  Market  Maker  fails  to  enter 
quotations  in  the  security  within  five  (5) 
business  days  after  the  Market  Maker's 
registration  in  the  security  becomes  effective. 

(c)  Voluntary  Termination  of  Security 
Registration.  A  Market  Maker  may 
voluntarily  terminate  its  registration  in  a 
security  by  providing  the  Corporation  with  a 
one-day  written  notice  of  such  termination.  A 
Market  Maker  that  fails  to  give  advanced 
written  notice  of  termination  to  the 
Corporation  may  be  subject  to  formal 
disciplinary  action  pursuant  to  Rule  10. 

(d)  The  Corporation  may  suspend  or 
terminate  any  registration  of  a  Market  Maker 
in  a  security  or  securities  under  this  Rule 
whenever,  in  the  Corporation 's  judgment,  the 
interests  of  a  fair  and  orderly  market  are  best 
served  by  such  action. 

(e)  An  ETP  Holder  may  seek  review  of  any 
action  taken  by  the  Corporation  pursuant  to 
this  Rule,  including  the  denial  of  the 
application  for,  or  the  termination  or 
suspension  of,  a  Market  Maker's  registration 
in  a  security  or  securities,  in  accordance  with 
Rule  10.13. 

Obligations  of  Market  Makers 

Rule  7.23(a).  General.  ETP  Holders  who  are 
registered  as  Market  Makers  in  one  or  more 
securities  traded  on  the  Corporation  must 
engage  in  a  course  of  dealings  for  their  own 
account  to  assist  in  the  maintenance,  insofar 
as  reasonably  practicable,  affair  and. orderly 
markets  on  the  Corporation  in  accordance 
with  this  Rule.  The  responsibilities  and 
duties  of  a  Market  Maker  specifically  include, 
but  are  not  limited  to,  the  following: 


(1)  Maintain  continuous,  two-sided  Q 
Orders  in  those  securities  in  which  the 
Market  Maker  is  registered  to  trade; 

(2)  Maintain  adequate  minimum  capital  in 
accordance  with  Rule  4.1; 

(3)  Remain  in  Xkiod  Standing  with  the 
Corporation; 

(4)  Inform  the  Corporation  of  any  material 
change  in  financial  or  operational  condition 
or  in  personnel. 

(5)  Clear  and  settle  transaction  through  the 
facilities  of  a  registered  clearing  agency.  This 
requirement  may  be  satisfied  by  direct 
participation,  use  of  direct  clearing  services, 
or  by  entry  into  a  correspondent  clearing 
arrangement  with  another  ETP  Holder  that 
clears  trades  through  such  agency. 

(6)  Enter  and  maintain  a  Cleanup  Order  in 
each  security  in  which  the  Market  Maker  is 
registered  as  such  for  each  Market  Order 
Auction. 

(b)  A  Market  Maker  must  satisfy  the 
responsibilities  and  duties  as  set  forth  in 
paragraph  (a)  of  this  Rule  during  the  Core 
Trading  Hours  on  all  days  in  which  the 
Corporation  is  open  for  business. 

(c)  If  the  Corporation  finds  any  substantial 
or  continued  failure  by  a  Market  Maker  to 
engage  in  a  course  of  dealings  as  specified  in 
paragraph  (a)  of  this  Rule,  such  Market 
Maker  will  be  subject  to  disciplinary  action 
or  suspension  or  revocation  of  the 
registration  by  the  Corporation  in  one  or 
more  of  the  securities  in  which  the  Market 
Maker  is  registered.  Nothing  in  this  Rule  will 
limit  any  other  power  of  the  Board  of 
Directors  under  the  Bylaws,  Rules,  or 
procedures  of  the  Corporation  with  respect  to 
the  registration  of  a  Market  Maker  or  in 
respect  of  any  violation  by  a  Market  Maker 
of  the  provisions  of  this  Rule.  In  accordance 
with  Rule  10,  an  ETP  Holder  may  seek  review 
of  actions  taken  by  the  Corporation  pursuant 
to  this  Rule. 

(d)  Temporary  Withdrawal.  A  Market 
Maker  may  apply  to  the  Corporation  to 
withdraw  temporarily  from  its  Market  Maker 
status  in  the  securities  in  which  it  is 
registered.  The  Market  Maker  must  base  its 
request  on  demonstrated  legal  or  regulatory 
requirements  that  necessitate  its  temporary 
withdrawal,  or  provide  the  Corporation  an 
opinion  of  counsel  certifying  that  such  legal 
or  regulatory  basis  exists.  The  Corporation 
mil  act  promptly  on  such  request  and,  if  the 
request  is  granted,  the  Corporation  may 
temporarily  reassign  the  securities  to  another 
Market  Maker. 

Rule  7.24.  Reserved. 

Registration  of  Odd  Lot  Dealers 

Rule  7.25(a).  Eligibility.  Any  Market  Maker 
may  become  registered  as  an  Odd  Lot  Dealer 
in  any  security  by  filing  an  odd  lot 
registration  form  m'f/i  the  Corporation. 
Registration  as  an  Odd  Lot  Dealers  shall 
become  effective  on  the  first  business  day 
following  the  Corporation 's  approval  of  the 
registration.  In  considering  the  approval  of 
the  registration  of  the  Market  Maker  as  an 
Odd  Lot  Dealer  in  a  security,  the  Corporation 
shall  consider  such  factors  including,  but  not 
limited  to,  financial  resources,  capital 
operations,  personnel,  technical  resources 
and  disciplinary  history.  If  the  Corporation 
denies  an  application  to  become  an  Odd  Lot 


78860 


Federal  Register/Vol.  65,  No.  242/Friday,  December  15,  2000/Notices 


Federal  Register/Vol.  65,  No.  242/Friday,  December  15.  2000/Notices 


78861 


Dealer  in  a  security  or  securities,  the 
applicant  may  seek  revj'eiv  of  the  decision  in 
accordance  with  Rule  10.13. 

(b)  Market  Makers  Registered  in  a  Security. 
For  each  security  in  which  a  Market  Maker 
is  registered,  the  Market  Maker  must  become 
an  Odd  Lot  Dealer  in  that  security. 

(c)  Obligations  of  Odd  Lot  Dealers.  An  Odd 
Lot  Dealer  must: 

(1)  Maintain  an  OLTO.  as  described  in  Rule 
7.31(g),  during  each  day  in  which  the 
Corporation  is  open  for  business  for  each 
security  in  which  the  Odd  Lot  Dealer  is 
registered  as  such;  and 

(2)  Register  and  maintain  registration  as  an 
Odd  Lot  Dealer  in  a  minimum  of  100 
securities  if  the  Odd  Lot  Dealer  registers  as 
such  in  any  security  for  which  it  is  not 
registered  as  a  Market  Maker. 

(d)  Termination  of  Odd  Lot  Dealer 
Registration.  The  Corporation  may  suspend 
or  terminate  an  Odd  Lot  Dealer's  registration 
in  a  security  or  securities: 

(1)  If  the  Corporation  determines  that  the 
Odd  Lot  Dealer  has  substantially  or 
continually  failed  to  engage  in  dealings  in 
accordance  with  paragraph  (c);  or 

(2)  If,  in  the  Corporation's  judgment,  the 
interest  of  a  fair  and  orderly  market  are  best 
served  by  such  action. 

An  ETP  Holder  may  seek  review  of  any 
such  termination  or  suspension  in 
accordance  with  Rule  10. 

(e)  Voluntary  Termination  of  Registration. 
An  Odd  Lot  Dealer  may  voluntarily  terminate 
its  registration  as  such  in  a  security  or 
securities  by  providing  the  Corporation  with 
a  one-day  written  notice  of  such  termination. 
An  Odd  Lot  Dealer  that  fails  to  give  advance 
notice  of  termination  to  the  Corporation  may 
be  subject  to  formal  disciplinary  action 
pursuant  to  Rule  10. 

Limitations  on  Dealings 

Rule  7.26(a)  General.  A  Market  Maker  on 
the  Corporation  may  engage  in  Other 
Business  Activities,  or  it  may  be  affiliated 
with  a  broker-dealer  that  engages  in  Other 
Business  Activities,  only  if  there  is  an 
Information  Barrier  (also  commonly  referred 
to  as  "Chinese  Wall")  between  the  market 
making  activities  and  the  Other  Business 
Activities.  "Other  Business  Activities"  mean: 

(1)  conducting  an  investment  banking  or 
public  securities  business: 

(2)  making  markets  in  the  options  overlying 
the  security  in  which  it  makes  markets;  or 

(3)  functioning  as  a  GAT. 

(b)  Information  Barrier.  For  the  purposes  of 
this  rule,  an  Information  Barrier  is  an 
organizational  structure  in  which: 

(1)  The  market  making  functions  are 
conducted  in  a  physical  location  separate 
from  the  locations  in  which  the  Other 
Business  Activities  are  conducted,  in  a 
manner  that  effectively  impedes  the  free  flow 
of  communications  between  MMATs,  and 
persons  conducting  the  Other  Business 
Activities.  However,  upon  request  and  not  on 
his/her  own  initiative,  a  MMAT  performing 
the  function  of  a  Market  Maker  may  furnish 
to  persons  at  the  same  firm  or  an  affiliated 
firm  ("affiliated  persons"),  the  same  sort  of 
market  information  that  the  MMAT  would 
make  available  in  the  normal  course  of  its 
market  making  activity  to  any  other  person. 


The  MMAT  must  provide  such  information  to 
affiliated  persons  in  the  same  manner  that 
he/she  would  make  such  information 
available  to  a  non-affiliated  person. 

(2)  There  are  procedures  implemented  to 
prevent  the  use  of  material  non-public 
corporate  or  market  information  in  the 
possession  of  persons  on  one  side  of  the 
barrier  from  influencing  the  conduct  of 
persons  on  the  other  side  of  the  barrier. 
These  procedures,  at  a  minimum,  must 
provide  that: 

(A)  the  MMAT  performing  the  function  of 
a  Market  Maker  does  not  take  advantage  of 
knowledge  of  pending  transactions,  order 
flow  information,  corporate  information  or 
recommendations  arising  from  the  Other 
Business  Activities;  and 

(B)  all  information  pertaining  to  the  Market 
Maker's  positions  and  trading  activities  is 
kept  confidential  and  not  made  available  to 
persons  on  the  other  side  of  the  Information 
Barrier. 

(3)  Persons  on  one  side  of  the  barrier  may 
not  exercise  influence  or  control  over  persons 
on  the  other  side  of  the  barrier,  provided  that: 

(A)  the  market  making  function  and  the 
Other  Business  Activities  may  be  under 
common  management  as  long  as  any  general 
management  oversight  does  not  conflict  with 
or  compromise  the  Market  Maker's 
responsibilities  under  the  Rules  of  the 
Corporation;  and 

(B)  the  same  person  or  persons  (the 
"Supervisor")  may  be  responsible  for  the 
supervision  of  the  market  making  and  the 
GAT  functions  of  the  same  firm  or  affiliated 
firms  in  order  to  monitor  the  overall  risk 
exposure  of  the  firm  or  affiliated  firms.  While 
the  Supervisor  may  establish  general  trading 
parameters  with  respect  to  both  market 
making  and  other  proprietary  trading  other 
than  on  an  order-specific  basis,  the 
Supervisor  may  not: 

(i)  actually  perform  the  function  either  of 
MMAT  or  GAT; 

(ii)  provide  to  any  person  performing  the 
function  of  a  GAT  any  information  relating 
to  market  making  activity  beyond  the 
information  that  a  MMAT  performing  the 
function  of  a  Market  Maker  may  provide 
under  subparagraph  (b)(1),  above;  nor 

(Hi)  provide  a  MMAT  performing  the 
function  of  Market  Maker  with  specific 
information  regarding  the  firm's  pending 
transactions  or  order  flow  arising  out  of  its 
GAT  activities. 

(c)  Documenting  and  Reporting  of 
Information  Barrier  Procedures.  An  ETP 
Holder  implementing  an  Information  Barrier 
pursuant  to  this  Rule  shall  submit  to  the 
Corporation  a  written  statement  setting  forth: 

(1)  The  manner  in  which  it  intends  to 
satisfy  the  conditions  in  paragraph  (b)  of  this 
Rule,  and  the  compliance  and  audit 
procedures  it  proposes  to  implement  to 
ensure  that  the  Information  Barrier  is 
maintained; 

(2)  The  names  and  titles  of  the  person  or 
persons  responsible  for  maintenance  and 
surveillance  of  the  procedures; 

(3)  A  commitment  to  provide  the 
Corporation  with  such  information  and 
reports  as  the  Corporation  may  request 
relating  to  its  transactions; 

(4)  A  commitment  to  take  appropriate 
remedial  action  against  any  person  violating 


this  Rule  or  the  ETP  Holder's  internal 
compliance  and  audit  procedures  adopted 
pursuant  to  subparagraph  (c)(1)  of  this  Rule, 
and  that  it  recognizes  that  the  Corporation 
may  take  appropriate  remedial  action, 
including  (without  limitation]  reallocation  of 
securities  in  which  it  serves  as  a  Market 
Maker,  in  the  event  of  such  a  violation; 

(5)  Whether  the  ETP  Holder  or  an  ajpfiliate 
intends  to  clear  its  proprietary  trades  and,  if 
so,  the  procedures  established  to  ensure  that 
information  with  respect  to  such  clearing 
activities  will  not  be  used  to  compromise  the 
ETP  Holder's  Information  Barrier,  which 
procedures,  at  a  minimum,  must  be  the  same 
as  those  used  by  the  ETP  Holder  or  the 
affiliate  to  clear  for  unaffiliated  third  parties; 
and 

(6)  That  it  recognizes  that  any  trading  by 
a  person  while  in  possession  of  material, 
non-public  information  received  as  a  result  of 
the  breach  of  the  internal  controls  required 
under  this  Rule  may  be  a  violation  of  Rules 
lOb-5  and  14e-3  under  the  Exchange  Act  or 
on  or  more  other  provisions  of  the  Exchange 
Act,  the  rules  thereunder  or  the  Rules  of  the 
Corporation,  and  that  the  Corporation 
intends  to  review  carefully  any  such  trading 
of  which  it  becomes  aware  to  determine 
whether  a  violation  has  occurred. 

(d)  Approval  of  Information  Barrier 
Procedures.  The  written  statement  required 
by  paragraph  (c)  of  this  Rule  must  detail  the 
internal  controls  that  the  ETP  Holder  will 
implement  to  satisfy  each  of  the  conditions 
stated  in  that  Rule,  and  the  compliance  and 
audit  procedures  proposed  to  implement  and 
ensure  that  the  controls  are  maintained.  If 
the  Corporation  determines  that  the 
organizational  structure  and  the  compliance 
and  audit  procedures  proposed  by  the  ETP 
Holder  are  acceptable  under  this  Rule,  the 
Corporation  shall  so  inform  the  ETP  Holder, 
in  writing.  Absent  the  Corporation  finding  an 
ETP  Holder's  Information  Barrier  procedures 
acceptable,  a  Market  Maker  may  not  conduct 
Other  Business  Activities. 

(e)  Clearing  Arrangements.  Subparagraph 
(c)(5)  permits  an  ETP  Holder  or  an  affiliate 
of  the  ETP  Holder  to  clear  the  ETP  Holder's 
Market  Maker  transactions  if  it  establishes 
procedures  to  ensure  that  information  with 
respect  to  such  clearing  activities  will  not  be 
used  to  compromise  the  Information  Barrier. 
In  this  regard: 

(1)  The  procedures  must  provide  that  any 
information  pertaining  to  Market  Maker 
securities  positions  and  trading  activities, 
and  information  derived  from  any  clearing 
and  margin  financing  arrangements,  may  be 
made  available  only  to  those  employees 
(other  than  employees  actually  performing 
clearing  and  margin  functions)  specifically 
authorized  under  this  Rule  to  have  access  to 
such  information  or  to  other  employees  in 
senior  management  positions  who  are 
involved  in  exercising  general  managerial 
oversightwith  respect  to  the  market  making 
activity. 

(2)  Any  margin  financing  arrangements 
must  be  sufficiently  flexible  so  as  not  to  limit 
the  ability  of  any  Market  Maker  to  meet 
market  making  or  other  obligations  under  the 
Corporation's  Rules. 

Rule  7.27.  Reserved. 
Rule  7.28.  Reserved. 


Section  3.  Archipelago  Exchange 
Access 

Rule  7.29(a).  General.  The  Archipelago 
Exchange  shall  be  available  for  entry  and 
execution  of  orders  by  Users  with  authorized 
access.  To  obtain  authorized  access  to  the 
Archipelago  Exchange,  each  User  must  enter 
into  a  User  Agreement. 

(b)  Sponsored  Participants.  A  Sponsored 
Participant  may  obtain  authorized  access  to 
the  Archipelago  Exchange  only  if  such  access 
is  authorized  in  advance  by  one  or  more 
Sponsoring  ETP  Holders  as  follows: 

(1)  Sponsored  Participants  must  enter  into 
and  maintain  customer  agreements  with  one 
or  more  Sponsoring  ETP  Holders  establishing 
proper  relationship(s)  and  account(s)  through 
which  the  Sponsored  Participant  may  trade 
on  the  Archipelago  Exchange.  Such  customer 
agreement(s)  must  incorporate  the 
Sponsorship  Provisions  set  forth  in 
paragraph  (2)  below. 

(2)  For  a  Sponsored  Participant  to  obtain 
and  maintain  authorized  access  to  the 
Archipelago  Exchange,  a  Sponsored 
Participant  and  its  Sponsoring  ETP  Holder 
must  agree  in  vtriting  to  the  following 
Sponsorship  Provisions: 

(A)  Sponsored  Participant  and  its 
Sponsoring  ETP  Holder  must  have  entered 
into  and  maintained  a  User  Agreement  with 
Archipelago  Exchange,  L.L.C.  The 
Sponsoring  ETP  Holder  must  designate  the 
Sponsored  Participant  by  name  in  its  User 
Agreement  as  such. 

(B)  Sponsoring  ETP  Holder  acknowledges 
and  agrees  that 

(i)  All  orders  entered  by  the  Sponsored 
Participants  and  any  person  acting  on  behalf 
of  or  in  the  name  of  such  Sponsored 
Participant  and  any  executions  occurring  as 
a  result  of  such  orders  are  binding  in  all 
respect  on  the  Sponsoring  ETP  Holder  and 

(ii)  Sponsoring  ETP  Holder  is  responsible 
for  any  and  all  actions  taken  by  such 
Sponsored  Participant  and  any  person  acting 
on  behalf  of  or  in  the  name  of  such 
Sponsored  Participant. 

(C)  Sponsored  ETP  Holder  shall  comply 
with  the  PCXE  Certificate  of  Incorporation, 
Bylaws,  Rules  and  procedures  vrith  regard  to 
the  Archipelago  Exchange  and  Sponsored 
Participant  shall  comply  with  PCXE 
Certificate  of  Incorporation,  Bylaws,  Rules 
and  procedures  with  regard  to  the 
Archipelago  Exchange,  as  if  Sponsored 
Participant  were  an  ETP  Holder. 

(D)  Sponsored  Participant  shall  maintain, 
keep  current  and  provide  to  the  Sponsoring 
ETP  Holder  a  list  of  Authorized  Traders  who 
ipay  obtain  access  to  the  Archipelago 
Exchange  on  behalf  of  the  Sponsored 
Participant. 

(E)  Sponsored  Participant  shall  familiarize 
its  Authorized  Traders  with  all  of  the 
Sponsored  Participant's  obligations  under 
this  Rule  and  will  assure  that  they  receive 
appropriate  training  prior  to  any  use  or 
access  to  the  Archipelago  Exchange. 

(F)  Sponsored  Participant  may  not  permit 
anyone  other  than  Authorized  Traders  to  use 
or  obtain  access  to  the  Archipelago 
Exchange. 

(G)  Sponsored  Participant  shall  take 
reasonable  security  precautions  to  prevent 


unauthorized  use  of  access  to  the 
Archipelago  Exchange,  including 
unauthorized  entry  of  information  into  the 
Archipelago  Exchange,  or  the  information 
and  data  made  available  therein.  Sponsored 
Participant  understands  and  agrees  that 
Sponsored  Participant  is  responsible  for  any 
and  all  orders,  trades  and  other  messages 
and  instructions  entered,  transmitted  or 
received  under  identifiers,  passwords  and 
security  codes  of  Authorized  Traders,  and  for 
the  trading  and  other  consequences  thereof. 

(H)  Sponsored  Participant  acknowledges 
its  responsibility  to  establish  adequate 
procedures  and  controls  that  permit  it  to 
effectively  monitor  its  employees,  agents  and 
customers'  use  and  access  to  the  Archipelago 
Exchange  for  compliance  with  the  terms  of 
this  agreement. 

(I)  Sponsored  Participant  shall  pay  when 
due  all  amounts,  if  any,  payable  to 
Sponsoring  ETP  Holder,  Archipelago 
Exchange,  L.L.C,  PCXE  or  any  other  third 
parties  that  arise  from  the  Sponsored 
Participants  access  to  and  use  of  the 
Archipelago  Exchange.  Such  amounts 
include,  but  are  not  limited  to  applicable 
exchange  and  regulatory  fees. 

(3)  The  Sponsoring  ETP  Holder  must 
provide  the  Corporation  with  a  Notice  of 
Consent  acknowledging  its  responsibility  for 
the  orders,  executions  and  actions  of  its 
Sponsored  Participant  at  issue. 

Authorized  Traders 

Rule  7.30(a).  An  ETP  Holder  shall 
maintain  a  list  of  ATs  who  may  obtain  access 
to  the  Archipelago  Exchange  on  behalf  of  the 
ETP  Holder  or  the  ETP  Holder's  Sponsored 
Participants.  The  ETP  Holder  shall  update 
the  list  of  ATs  as  necessary.  ETP  Holders 
must  provide  the  list  of  ATs  to  the 
Corporation  upon  request. 

(b)  An  ETP  Holder  must  have  reasonable 
procedures  to  ensure  that  all  ATs  comply 
with  the  trading  Rules  and  procedures 
related  to  the  Archipelago  Exchange  and  all 
other  Rules  of  the  Corporation. 

(c)  An  ETP  Holder  must  susfjend  or 
vtithdraw  a  person 's  status  as  an  AT  if  the 
Corporation  has  determined  that  the  person 
has  caused  the  ETP  Holder  to  fail  to  comply 
with  the  Rules  of  the  Corporation  and  the 
Corporation  has  directed  the  ETP  Holder  to 
suspend  or  withdraw  the  person's  status  as 
an  AT. 

(d)  An  ETP  Holder  must  have  reasonable 
procedures  to  ensure  that  the  ATs  maintain 
the  physical  security  of  the  equipment  for 
accessing  the  facilities  of  the  Corporation  to 
prevent  the  improper  use  of  access  to  the 
systems,  including  ungpthorized  entry  of 
information  into  the  systems. 

Orders  and  Modifiers 
Rule  7.31. 

(a)  Market  Order.  An  order  to  buy  or  sell 
a  stated  amount  of  a  security  that  is  to  be 
executed  at  the  best  price  obtainable  when 
the  order  reaches  the  Corporation. 

(b)  Limit  Order.  An  order  to  buy  or  sell  a 
stated  amount  of  a  security  at  a  specified 
price  or  better.  A  "marketable"  limit  order  is 
a  limit  order  to  buy  (sell)  at  or  above  (below) 
the  consolidated  best  offer  (bid)  for  the 
security. 


(c)  Day  Order.  An  order  to  buy  or  sell 
which,  if  not  executed,  expires  at  the  end  of 
the  day  on  which  it  was  entered. 

(d)  Good-THI-Canceled  ("GTC")  Order  An 
order  to  buy  or  sell  which  remains  in  effect 
until  it  is  executed  or  canceled.  The 
Corporation  will  modify  GTC  Orders  as 
appropriate  in  light  of  stock  events  (e.g., 
stock  split  or  reverse  split). 

(e)  Immediate-or-Cancel  Order.  A  market 
or  limit  order  that  is  to  be  executed  in  whole 
or  in  part  as  soon  as  such  order  is  received, 
and  the  portion  not  so  executed  is  to  be 
treated  as  canceled. 

(f)  Tracking  Order. 

(1)  Any  User  may  submit  an  instruction  to 
the  Archipelago  Exchange  for  the  parameters 
of  a  Tracking  Order  at  any  time  during  the 
day.  The  parameters  shall  include: 

(A)  the  maximum  aggregate  size,  which  is 
the  aggregate  size  of  all  partial  orders 
generated  in  the  Tracking  Order  Process  for 
a  particular  security  that  the  User  is  willing 
to  trade  on  that  day; 

(B)  the  maximum  tradeable  size,  which  is 
the  maximum  size  of  any  partial  order 
generated  in  response  to  an  order  entering 
the  Tracking  Order  Process  that  the  User  is 
wiling  to  trade  on  that  day; 

(C)  the  price  in  relation  to  the  NBBO;  and 

(D)  the  relevant  security. 

(2)  Once  a  User  has  submitted  an 
instruction  for  the  parameters  of  the  Tracking 
Order,  the  instruction  will  remain  in  effect 
until  closing  or  until  the  User  has  traded  its 
maximum  aggregate  size  for  that  day. 
whichever  comes  first. 

(3)  The  Tracking  Order  Process  rotation  is 
as  follows:  Users  who  have  submitted  an 
instruction  for  the  parameters  of  a  Tracking 
Order  will  be  assigned  trades  on  a  price/time 
rotating  basis,  such  that  within  each  price 
level,  trades  shall  be  assigned  by  the  time  the 
Users'  instructions  are  received  by  the 
Archipelago  Exchange.  Within  each  price 
level,  the  first  User  to  send  an  instruction  for 
a  Tracking  Order  will  be  the  first  User  to  be 
assigned  a  trade  in  the  rotation  process.  For 
each  order  that  enters  the  Tracking  Order 
Process,  the  Tracking  Order  Process  will 
rotate  once  through  the  Users  in  the  rotation 
pattern.  In  each  rotation,  the  User  will  be 
responsible  for  one  trade  up  to  the  User's 
maximum  tradeable  size. 

(4)  The  order  described  in  the  User's 
Tracking  Order  instruction  will  only  be 
generated  if: 

(Afan  unfilled  round  or  mixed  lot  order 
enters  the  Tracking  Order  Process  and 

(B)  it  is  such  User's  turn  as  determined  by 
the  Tracking  Order  Process  rotation  pattern. 

(5)  Each  partial  order  generated  in  a 
rotation  is  a  limit  order  in  which: 

(A)  the  price  is  set  or  better  than  the  NBBO 
at  the  time  the  unfilled  order  enters  the 
Tracking  Order  Process,  based  on  the  User's 
parameters;  and 

(B)  the  size  is  (i)  equal  to  the  User's 
maximum  tradeable  size  if  the  unfilled  order 
is  equal  to  or  larger  than  the  maximum 
tradeable  size;  or  (ii)  equal  to  the  size  of  the 
unfilled  order  if  the  unfilled  order  is  smaller 
than  the  maximum  tradeable  size. 

(6)  A  User  may  modify  the  parameters  of 
the  instruction  for  the  Tracking  Order  from 
time  to  time,  as  the  Corporation  permits. 
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(7]  Whenever  in  the  judgment  of  the 
Corporation,  because  of  an  influx  of  orders.  ■ 
a  system  malfunction  or  other  unusual 
conditions  or  circumstances,  the  interests  of 
a  fair  and  orderly  market  so  require,  the 
Corporation  may  suspend  the  Tracking  Order 
Process.  The  Tracking  Order  Process  shall 
resume  when  the  Corporation  determines 
that  the  conditions  supporting  the 
suspension  no  longer  exist. 

(g)  Odd  Lot  Tracking  Order. 

(1)  Only  Odd  Lot  Dealers  may  submit  an 
Odd  Lot  Tracking  Order  or  "OLTO"  to  the 
Archipelago  Exchange. 

(2)  An  OLTO  is  a  Tracking  Order,  as 
described  in  paragraph  (f),  in  which: 

(A)  the  maximum  aggregate  size  is 
unlimited: 

(B)  the  maximum  tradeable  size  is  99 
shares; 

(C)  the  price  is  set  at  the  NBBO;  and 

(D)  the  security  is  one  in  which  the  ODD 
Lot  Dealer  is  registered  as  such;  and 

(E)  the  instruction  must  be  in  effect  for  the 
duration  of  Core  Trading  Hours; 

provided,  however,  the  order  described  in 
the  OLTO  instruction  will  only  be  generated 

if 

ID  an  unfilled  odd  lot  market  order  enters 
the  Odd  Lot  Tracking  Order  Process  pursuant 
to  Rule  7.37(c);  or 

(2)  an  odd  lot  limit  order  causes  a  locked 
market  as  described  in  Rule  7.56. 

(h)  Working  Order.  Any  order  with  a 
conditional  or  undisplayed  price  and/or  size 
designated  as  a  "Working  Order"  by  the 
Corporation,  including,  without  limitation: 

(1)  All-or-None  Order.  A  limit  order  which 
is  to  be  executed  in  its  entirety  or  not  at  all. 

(2)  Discretionary  Order.  An  order  to  buy  or 
sell  a  stated  amount  of  a  security  at  a 
specified,  undisplayed  price  (the 
"discretionary  price"),  in  addition  to  at  a 
specified,  displayed  price  ("displayed 
price.") 

(3)  Reserve  Order.  A  limit  order  with  a 
portion  of  the  size  displayed  and  with  a 
reserve  portion  of  the  size  ("reserve  size") 
that  is  not  displayed  on  the  Corporation. 

(i)  Directed  Order.  Any  market  or  limit 
order  to  buy  or  sell  which  has  been  directed 
to  a  particular  Market  Maker  by  the  User. 

(j)  Directed  Fill.  Any  Market  Maker  may 
submit  a  standing  instruction  to  the 
Archipelago  Exchange  for  the  parameters  of 
a  Directed  Fill,  including,  but  not  limited  to, 
the  size  of  the  order,  the  Users  that  may  send 
such  Market  Maker  a  Directed  Order,  the 
price  improvement  algorithm  and  the  period 
of  time  the  instruction  is  effective.  The 
Market  Maker's  Directed  Fill  described  in  the 
instruction  will  only  be  generated  in  response 
to  a  Directed  Order  directed  to  such  Marker 
Maker.  The  Directed  Fill  is  a  limit  order  with 
(1)  a  size  that  is  equal  to  or  less  than  the  size 
of  the  Directed  Order  and  (2)  a  price  that 
improves  the  BBO  by  an  automatically  preset 
amount,  which  must  be  equal  to  or  greater 
than  the  MPII.  pursuant  to  a  price 
improvement  algorithm;  provided,  however, 
the  Directed  Fill  will  not  be  generated  if  the 
price  is  not  equal  to  or  better  than  the  NBBO. 
A  Marker  Maker  may  modify  the  parameters 
of  the  instruction  for  a  Directed  Fill  from  time 
to  time,  as  the  Corporation  permits. 


(k)  Q  Order.  A  limit  order  submitted  to  the 
Archipelago  Exchange  by  a  Market  Maker.  A 
Q  Order  may  not  be  a  Working  Order. 

(I)  Stop  Order.  A  Stop  Order  to  buy 
becomes  a  market  order  when  a  transaction 
in  the  security  occurs  on  the  Corporation  or 
on  another  national  securities  exchange  or 
association  at  or  above  the  stop  price.  A  Stop 
Order  to  sell  becomes  a  market  order  when 
a  transaction  in  the  security  occurs  on  the 
Corporation  or  on  another  national  securities 
exchange  or  association  at  or  below  the 
"stop"  price.  Stop  Orders  shall  not  have 
standing  in  any  Order  Process  in  the  Area 
Book  and  shall  not  be  displayed. 

(m)  Stop  Limit  Order.  A  Stop  Limit  Order 
to  buy  becomes  a  limit  order  when  a 
transaction  in  the  security  occurs  on  the 
Corporation  or  on  another  national  securities 
exchange  or  association  at  or  above  the  stop 
price.  A  Stop  Limit  Order  to  sell  becomes  a 
limit  order  when  a  transaction  in  the  security 
occurs  on  the  Corporation  or  on  another 
national  securities  exchange  of  association  at 
or  below  the  stop  price. 

(n)  Do  Not  Reduce.  A  limit  order  to  buy, 
a  Stop  Order  to  sell  or  a  Stop  Limit  Order  to 
sell  which  is  not  to  be  reduced  by  the  amount 
of  an  ordinary  cash  dividend  on  the  ex- 
dividend  date.  A  Do  Not  Reduce  Order 
applies  only  to  ordinary  cash  dividends:  it 
should  be  reduced  for  other  distributions 
such  as  when  a  stock  goes  "ex"  a  stock 
dividend  or  ex  rights. 

(o)  Do  Not  Increase.  A  limit  order  to  buy, 
a  Stop  Order  to  sell  or  a  Stop  Limit  Order  to 
sell  which  is  not  to  be  increased  in  shares  on 
the  ex-date  as  a  result  of  a  stock  dividend  or 
stock  distribution. 

(p)  Fill-or-Retum.  An  order  to  buy  or  sell 
that  is  to  be  executed  in  whole  or  in  part  on 
the  Corporation,  and  the  portion  not  so 
executed  is  to  be  cancelled,  without  routing 
the  order  to  another  market  center  or  market 
participant. 

(q)  Timed  Order.  An  order  to  buy  or  sell 
which  is  to  remain  in  effect  from  and/or  until 
a  specified  time,  after  which  such  order  or 
the  portion  thereof  not  executed  is  to  be 
treated  as  cancelled. 

(r)  Flll-or-Retum  Plus.  An  order  to  buy  or 
sell  that  is  to  be  executed  in  whole  or  in  part 
on  the  Corporation,  and  the  portion  not  so 
executed  is  to  be  cancelled,  without  routing 
the  order  to  another  market  center  or  market 
participant.  In  the  event  any  portion  of  the 
order  is  not  executed  on  the  Corporation  and 
must  be  cancelled,  the  Archipelago 
Exchange,  after  canceling  the  unexecuted 
portion  of  the  order,  shall  send  an 
administrative  message  to  an  ETP  Holder 
designated  by  the  order  entry  ETP  Holder 
informing  the  designated  ETT  Holder  that 
portion  of  the  order  was  cancelled. 

(s)  Cross  Order.  A  two-sided  order  with 
instructions  to  match  the  identified  buy-side 
with  the  identified  sell-side  at  a  specified 
price  (the  "cross  price").  For  the  purposes  of 
this  Rule  7.31(s),  an  order  of  block  size  shall 
have  the  same  meaning  as  set  forth  in  Rule 
7.57.  A  Cross  Order  will  be  executed  as 
follows;  provided,  however,  no  Cross  Orders 
shall  be  matched  at  the  cross  price  without 
interacting  with  any  orders  in  the  Area  Book 
unless  the  cross  price  improves  the  BBO  by 
the  MFD: 


(1)  If  the  cross  price  is  equal  to  or  better 
than  the  NBBO. 

(A)  and  the  cross  price  is  between  the  BBO, 
the  Cross  Order  shall  be  matched  at  the  cross 
price  without  interacting  with  any  orders  in 
the  Area  Book. 

(B)  and  the  cross  price  is  at  the  BBO. 

(i)  first,  the  Cross  Order  shall  be  matched 
at  the  displayed  price,  against  all  pre-existing 
displayed  orders  in  the  Display  Order 
Process  of  the  Area  Book  with  priority 
according  to  Rule  7.36;  and 

(ii)  then,  any  remainder  of  the  Cross  Order 
shall  be  matched  at  the  cross  price. 

(2)  If  the  cross  price  is  outside  the  NBBO, 

(A)  and  the  cross  price  is  between  the  BBO, 
(i)  first,  the  portion  of  the  Cross  Order  that 

may  be  executed  in  another  market  shall  be 
routed  away  for  execution  pursuant  to 
Section  5  of  Rule  7;  and 

(ii)  then,  the  remainder  of  the  Cross  Order 
shall  be  matched  at  the  cross  price  without 
interacting  with  any  orders  in  the  Area  Book. 

(B)  and  the  cross  price  is  at  the  BBO, 

(i)  first,  the  portion  of  the  Cross  Order  that 
may  be  executed  in  another  market  shall  be 
routed  away  for  execution  pursaunt  to 
Section  5  of  Rule  7; 

(ii)  then,  the  Cross  Order  shall  be  matched, 
at  the  displayed  price,  against  all  pre-existing 
displayed  orders  in  the  Display  Order 
Process  of  the  Area  Book  with  priority 
according  to  Rule  7.36;  and 

(iii)  then,  any  remainder  of  the  Cross  Order 
shall  be  matched  at  the  cross  price. 

(C)  and  the  cross  price  is  outside  the  BBO, 
(i)  and  the  NBBO  is  better  than  the  BBO. 

(1)  first,  the  portion  of  the  Cross  Order  that 
may  be  executed  in  another  market  shall  be 
routed  away  for  execution  pursuant  to 
Section  5  of  Rule  7; 

(2)  then,  the  Cross  Order  shall  be  matched, 

(a)  at  the  displayed  price  (if  the  Cross 
Order  is  smaller  than  block  size)  or  at  the 
cross  price  (if  the  Cross  Order  is  of  block 
size),  against  all  pre-existing  orders  in  the 
Display  Order  Process  of  the  Area  Book  with 
priority  according  to  Rule  7.36;  and 

(b)  at  the  price  at  which  the  Working  Order 
is  represented  in  the  Area  Book,  against  all 
pre-existing  orders  in  the  Working  Order 
Process  of  the  Area  Book  with  priority 
according  to  Rule  7.36. 

The  Cross  Order  shall  be  matched  against 
any  displayed  and/or  Working  Order  at  a 
better  price  level  before  being  matched  to  any 
displayed  emd/or  Working  Order  at  the  next 
best  price  level. 

(2)  then,  the  portion  of  the  Cross  Order  that 
may  be  executed  in  another  market  shall  be 
routed  away  for  execution  pursuant  to 
Section  5  of  Rule  7; 

(3)  then,  any  remainder  of  the  Cross  Order 
shall  be  matched  at  the  cross  price. 

(t)  Auction-Only  Limit  Order.  A  limit  order 
that  is  to  be  executed  only  during  the  Market 
Order  Auction. 

(u)  Cleanup  Order. 

(1)  Only  Market  Makers  may  submit 
Cleanup  Orders  to  the  Archipelago 
Exchange. 

(2)  Cleanup  Orders  must  be  submitted  to 
the  Archipelago  Exchange  before  6:15  a.m. 
(Pacific  Time)  and  remain  in  effect  until  the 
conclusion  of  the  Market  Order  Auction. 

(3)  Cleanup  Orders  must  be  2500  shares  in 
size. 


(4)  Cleanup  Orders  must  be  entered  as  both 
buy  or  sell  orders,  provided,  however,  the 
Cleanup  Order  may  only  be  executed  on  the 
side  of  the  market  opposite  the  Imbalance. 

(5)  Cleanup  Orders  will  be  executed  at  the 
Indicative  Match  Price  as  of  the  time  of  the 
Market  Order  Auction. 

(6)  Cleanup  Orders  will  only  be  executed 

if: 

(A)  There  is  an  Imbalance  of  Market  Orders 
at  the  conclusion  of  the  Market  Order 
Auction,  as  provided  in  Rule  7.35;  and 

(B)  The  Imbalance  is  less  than  or  equal  to 
aggregate  size  of  all  Cleanup  Orders  in  the 
relevant  security. 

(7)  If  there  is  an  Imbalance  and  Cleanup 
Orders  will  be  executed  based  on  the  criteria 
in  paragraph  (6).  the  market  orders  which 
make  up  the  Imbalance  will  be  divided 
equally  among,  and  allocated  to.  all  Market 
Makers  registered  in  the  relevant  security  and 
executed  against  such  Market  Makers' 
Cleanup  Orders. 

(8)  If  no  Imbalance  exists  at  the  time  of  the 
Market  Order  Auction,  all  Cleanup  Orders 
shall  be  cancelled  at  that  time. 

(v)  NOW  Order.  A  Limited  Price  Order  that 
is  to  be  executed  in  whole  or  in  part  on  the 
Corporation,  and  the  portion  not  so  executed 
shall  be  routed  pursuant  to  Rule  7.37(d)  only 
to  one  or  more  NOW  Recipients  for 
immediate  execution  as  soon  as  the  order  is 
received  by  the  NOW  Recipient.  Any  portion 
not  immediately  executed  by  the  NOW 
Recipient  shall  be  cancelled.  If  a  NOW  Order 
is  not  marketable  when  it  is  submitted  to  the 
Corporation,  it  shall  be  cancelled.  NOW 
Orders  may  not  be  Directed  Orders. 

(w)  PNfi  Order  (Post  No  Preference).  A  limit 
order  to  buy  or  sell  that  is  to  be  executed  in 
whole  or  in  part  on  the  Corporation,  and  the 
portion  not  so  executed  is  to  be  ranked  in  the 
Area  Book,  without  routing  any  portion  of  the 
order  to  another  market  center;  provided, 
however,  the  Corporation  shall  cancel  a  PNP 
Order  that  would  lock  or  cross  the  NBBO. 

(x)  Primary  Only  Order  (PO  Order).  For 
exchange-listed  securities  only,  a  market 
order  that  is  to  be  routed  as  a  market-on- 
open  order  to  the  primary  market  for 
participation  in  the  primary  market  opening 
process.  A  PO  Order  must  be  entered  before 
6:28  a.m.  (Pacific  Time)  and  it  will  not  be 
included  in  the  Market  Order  Auction. 

Order  Entry 

Rule  7.32.  Users  may  enter  into  the 
Archipelago  Exchange  the  types  of  orders 
listed  in  Rule  7.31;  provided,  however,  no 
User  may  enter  an  order  other  than  a  Fill-or- 
Return,  Fill-or-Return  Plus  or  PNP  Order 
unless  the  User  or  the  User's  Sponsoring  ETP 
Holder  has  entered  into  a  Routing 
Agreement. 

ETP  Holder  Users 

Rule  7.33.  Consistent  with  Rules  of  the 
Corporation,  ETP  Holder  Users  of  the 
Archipelago  Exchange  may  enter  proprietary 
orders  and  agency  orders  for  the  account  of 
a  customer.  Proprietary  orders  accepted  by 
the  Archipelago  Exchange  from  ETP  Holder 
Users  are  subject  to  the  same  display  and 
execution  processes  as  agency  orders.  An 
ETP  Holder  User  that  enters  a  proprietary 
order  into  the  Archipelago  Exchange  shall 


mark  the  order  with  the  appropriate 
designator  to  identify  the  order  as 
proprietary. 

Trading  Sessions 

Rule  7.34(a)  Sessions.  The  Archipelago 
Exchange  shall  have  three  trading  sessions 
each  day  the  Corporation  is  open  for 
business: 

(1)  Opening  Session.  The  Opening  Session 
shall  begin  at  5:00:00  a.m.  (Pacific  Time)  and 
conclude  at  the  commencement  of  the  Core 
Trading  Session.  The  Opening  Auction  and 
the  Market  Order  Auction  shall  occur  during 
the  Opening  Session. 

(2)  Core  Trading  Session.  The  Core  Trading 
Session  shall  begin  for  each  security  at 
6:30:00  a.m.  (Pacific  Time)  or  at  the 
conclusion  of  the  Market  Order  Auction, 
whichever  comes  later,  and  conclude  at 
1:00:00  p.m.  (Pacific  Time). 

(3)  Late  Trading  Session.  The  Late  Trading 
Session  shall  begin  following  the  conclusion 
of  the  Core  Trading  Session  and  conclude  at 
5:00:00  p.m.  (Pacific  Time). 

(b)  Market  Maker  Obligations.  During  the 
Core  Trading  Session,  Market  Makers  will  be 
obligated  to  enter  Q  Orders  in  securities  in 
which  they  are  registered  in  accordance  with 
Rule  7.23  by  the  time  Core  Trading  Hours 
begin.  During  the  Opening  Session  and  the 
Late  Trading  Session,  Market  Makers  are  not 
obligated  to  enter  Q  Orders  in  securities  in 
which  they  are  registered.  Market  Makers  are 
required  to  enter  at  least  one  Cleanup  Order 
for  all  securities  in  which  they  are  registered 
for  each  Market  Order  Auction. 

(c)  Order  Designation.  Any  Day  Order 
entered  into  the  Archipelago  Exchange  may 
remain  in  effect  for  one  or  more  consecutive 
trading  sessions  on  a  particular  day.  For  each 
Day  Order  entered  into  the  Archipelago 
Exchange,  the  User  must  designate  for  which 
trading  session(s)  the  order  will  remain  in 
effect.  Any  GTC  Order  entered  into  the 
Archipelago  Exchange  will  remain  in  effect 
only  during  Core  Trading  Sessions,  unless 
the  User  indicates  that  the  GTC  Order  will 
remain  in  effect  for  the  Opening  and/or  Late 
Trading  Sessions. 

(d)  Orders  Permitted  in  Each  Session. 
(1)  During  the  Opening  Session: 

(A)  Orders  eligible  for  the  Display  Order 
Process  (other  than  Q  Orders)  and  for  the 
Working  Order  Process  that  have  been 
designated  as  available  for  the  Opening 
Session  are  eligible  for  entry  into  and 
execution  on  the  Archipelago  Exchange. 

(B)  Stop  Orders  are  not  eligible  for 
execution  during  the  Opening  Session. 

(Cj  Users  may  enter  market  and  Auction- 
Only  Limit  Orders  for  inclusion  in  the  Market 
Order  Auction.  Market  orders  and  Auction- 
Only  Limit  Orders  are  not  eligible  for 
execution  during  the  Opening  Session, 
except  during  the  Market  Order  Auction. 

(D)  Neither  the  Directed  Order  Process  nor 
the  Tracking  Order  Process  is  available 
during  the  Opening  Session.  For  the  purposes 
of  the  Opening  Session,  market  Directed 
Orders  are  included  in  the  Market  Order 
Auction. 

(E)  NOW  Orders  are  eligible  for  execution 
during  the  Opening  Session,  provided, 
however.  NOW  Orders  are  not  eligible  for  the 
Opening  Auction  or  the  Market  Order 
Auction. 


(F)  PNP  Orders  are  eligible  for  execution 
during  the  Opening  Session. 

(2)  During  the  Core  Trading  Session, 
market  orders.  Stop  Orders.  NOW  Orders, 
PNP  Orders  and  orders  eligible  for  the 
Directed  Order.  Display  Order.  Working 
Order  and  Tracking  Order  Processes  are 
eligible  for  entry  into  and  execution  on  the 
Archipelago  Exchange. 

(3)  During  the  Late  Trading  Session: 

(A)  Orders  eligible  for  the  Display  Order 
Process  (other  than  Q  Orders)  and  for  the 
Working  Order  Process,  including  NOW 
Orders  and  PNP  Orders,  than  have  been 
designated  as  available  for  the  Late  Trading 
Session  are  eligible  for  entry  into  and 
execution  on  the  Archipelago  Exchange. 

(B)  Market  orders  and  Stop  Orders  are  not 
eligible  for  execution  during  the  Late  Trading 
Session. 

(C)  The  Directed  Order  and  Tracking  Order 
Processes  are  not  available  during  the  Late 
Trading  Session. 

(e)  Customer  Disclosures.  No  ETP  Holder 
may  accept  an  order  from  a  non-ETP  Holder 
for  execution  in  the  Opening  or  Late  Trading 
Session  without  disclosing  to  such  non-ETP 
Holder  that: 

(1)  except  for  market  orders  eligible  for 
execution  during  the  Market  Order  Auction, 
Limited  Price  Orders  are  the  only  orders  that 
are  eligible  for  execution  during  the  Opening 
and  Late  Trading  Sessions; 

(2)  an  order  must  be  designated 
specifically  for  trading  in  the  Opening  and/ 
or  Late  Trading  Session  to  be  eligible  for 
trading  in  the  Opening  and /or  Late  Trading 
Session;  and 

(3)  extended  hours  trading  involves 
material  trading  risks,  including  the 
possibility  of  lower  liquidity,  high  volatility, 
changing  prices,  unlinked  markets,  an 
exaggerated  effect  from  news 
announcements,  wider  spreads  atid  any  other 
relevant  risk. 

The  disclosures  required  pursuant  to  this 
subparagraph  (e)(3)  may  take  the  following 
form  or  such  other  form  as  provides 
substantially  similar  information: 

1 .  Risk  of  Lower  Liquidity.  Liquidity  refers 
to  the  ability  of  market  participants  to  buy 
and  sell  securities.  Generally,  the  more  orders 
that  are  available  in  a  market,  the  greater  the 
liquidity.  Liquidity  is  important  because  with 
greater  liquidity  it  is  easier  for  investors  to 
buy  or  sell  securities,  and  as  a  result, 
investors  are  more  likely  to  pay  or  receive  a 
competitive  price  of  securities  purchased  or 
sold.  There  may  be  lower  liquidity  in 
extended  hours  trading  as  compared  to 
regular  market  hours.  As  a  result,  your  order 
may  only  be  partially  executed,  or  not  at  all. 

2.  Risk  of  Higher  Volatility.  Volatility  refers 
to  the  changes  in  price  that  securities 
undergo  when  trading.  Generally,  the  higher 
the  volatility  of  a  security,  the  greater  its 
price  swings.  There  may  be  greater  volatility 
in  extended  hours  trading  than  in  regular 
market  hours.  As  a  result,  your  order  may 
only  be  partially  executed,  or  not  at  all.  or 
you  may  receive  an  inferior  price  in  extended 
hours  trading  than  you  would  during  regular 
markets  hours. 

3.  Risk  of  Changing  Prices.  The  prices  of 
securities  traded  in  extended  hours  trading 
may  not  reflect  the  prices  either  at  the  end 
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of  regular  market  hours,  or  upon  the  opening 
of  the  next  morning.  As  a  result,  you  may 
receive  an  inferior  price  in  extended  hours 
trading  than  you  would  during  regular 
market  hours. 

4.  Risk  of  Unlinked  Markets.  Depending  on 
the  extended  hours  trading  system  or  the 
time  of  day.  the  prices  displayed  on  a 
particular  extended  hours  system  may  not 
reflect  the  prices  in  other  concurrently 
operating  extended  hours  trading  systems 
dealing  in  the  same  securities.  Accordingly, 
you  may  receive  an  inferior  price  in  one 
extended  hours  trading  system  than  you 
would  ih  another  extended  hours  trading 
system. 

5.  Risk  of  New  Announcements.  Normally, 
issues  make  news  announcements  that  may 
affect  the  price  of  securities  after  regular 
market  hours.  Similarly  important  financial 
information  is  frequently  announced  outside 
of  regular  market  hours.  In  extended  hours 
trading,  these  announcements  may  occur 
during  trading,  and  if  combined  with  lower 
liquidity  and  higher  volatility,  may  cause  an 
exaggerated  and  unsustainable  effect  on  the 
price  of  a  security. 

6.  Risk  of  Wider  Spreads.  The  spread  refers 
to  the  difference  in  price  between  what  you 
can  buy  a  security  for  and  what  you  can  sell 
it  for.  Lower  liquidity  and  higher  volatility  in 
extended  hours  trading  may  result  in  wider 
than  normal  spreads  for  a  particular  security. 

(f)  Trades  on  the  Archipelago  Exchange 
executed  and  reported  outside  of  the  Core 
Trading  Session  shall  be  designated  as  .T 
trades. 

Opening  Session  Auctions 

Rule  7.35(al  Order  Entry  and  Cancellation 
Before  Opening  Auction 

(1)  Users  may  submit  any  orders  to  the 
Archipelago  Exchange  beginnings  at  4:30  am 
(Pacific  Timer).  Any  such  Limited  Price 
Orders  designated  for  the  Opening  Session 
will  be  queued  until  5:00  am  (Pacific  Time) 
at  which  time  they  will  be  eligible  to  be 
executed  pursuant  to  paragraph  (b)  of  this 
Rule.  Any  such  market  orders  will  be  queued 
until  the  Market  Order  Auction  at  which  time 
they  will  be  executed  pursuant  to  paragraph 
(c)  of  this  Rule. 

(2)  Only  limited  priced  orders  designated 
for  the  Opening  Session  will  be  eligible  for 
the  Opening  Auction.  Market  orders  entered 
before  the  Opening  Auction  will  participate 
in  the  Market  Order  Auction.  Limited  Price 
Orders  not  designated  for  the  Opening 
Session  will  become  eligible  for  execution 
pursuant  to  Rule  7.37  at  the  commencement 
of  the  Core  Trading  Session. 

(3)  Beginning  at  4:30  am  (Pacific  Time), 
and  various  times  thereafter  as  determined 
from  time  to  time  by  the  Corporation,  the 
Indicative  Match  Price  of  the  Opening 
Auction,  and  any  Imbalance  associated 
therewith,  shall  be  published  via  electronic 
means  as  determined  from  time  to  time  by 
the  Corporation. 

(4)  Orders  that  are  eligible  for  the  Opening 
Auction  may  not  be  cancelled  between  4:58 
am  (Pacific  Time)  and  the  conclusion  of  the 
Opening  Auction. 

(bj  Opening  Auction. 

(1)  At  5:00  am  (Pacific  Time),  Limited  Price 
Orders  designated  for  the  Opening  Session 


are  matched  and  executed  in  the  Opening 
Auction. 

(2)  The  orders  in  the  Opening  Auction 
shall  be  executed  at  the  Indicative  Match 
Price  as  of  the  time  of  the  Opening  Auction. 

(3)  Orders  that  are  eligible  for,  but  not 
executed  in,  the  Opening  Match  shall  become 
eligible  for  the  Opening  Session  immediately 
upon  conclusion  of  the  Opening  Auction. 

(c)  Market  Order  Auction. 

(1)  Publication  of  Indicative  Match  Price 
and  Imbalances 

(A)  Beginning  at  5:00  am  (Pacific  Time), 
and  various  times  thereafter  as  determined 
from  time  to  time  by  the  Corporation,  the 
Indicative  Match  Price  of  the  Market  Order 
Auction  and  the  volume  available  to  trade  at 
such  price,  shall  be  published  via  electronic 
means  as  determined  from  time  to  time  by 
the  Corporation.  If  such  a  price  does  not  exist 
(i.e.,  there  is  an  Imbalance  of  market  orders), 
the  Archipelago  Exchange  shall  indicate  via 
electronic  means  that  an  Indicative  Match 
Price  does  not  exist. 

(B)  Beginning  at  5:00  am  (Pacific  Time), 
and  various  times  thereafter  as  determined 
from  time  to  time  by  the  Corporation,  the 
market  order  Imbalance  associated  with  the 
Market  Order  Auction,  if  any.  shall  be 
published  via  electronic  means  as 
determined  from  time  to  time  by  the 
Corporation. 

(C)  If  the  difference  between  the  Indicative 
Match  Price  and  the  closing  price  of  the  price 
of  the  previous  trading  day's  normal  market 
hours,  as  determined  by  the  Consolidated 
Tape,  is  equal  to  or  greater  than  a  pre- 
determined amount,  as  determined  from  time 
to  time  by  the  Corporation,  the  Archipelago 
Exchange  will  assign  a  "SIG"  designator  to 
such  Indicative  Match  Price  and  publish 
such  designator  via  electronic  means  as 
determined  from  time  to  time  by  the 
Corporation. 

Example:  (1)  Market  order  to  buy  5000 
shares: 

(2)  Auction-Only  Limit  Order  to  sell  1000 
at  50; 

(3)  Limit  order  to  sell  1000  at  50.50;  and 

(4)  Limit  order  to  sell  500  at  50. 75. 

The  Archipelago  Exchange  will  publish  an 
Indicative  Match  Price  of  50.75,  a  volume  of 
2500  shares  and  a  buy  Imbalance  of  2500 
shares. 

Example:  (1)  Market  order  to  buy  3000 
shares; 

(2)  Market  order  to  sell  1000: 

(3)  Limit  order  to  sell  1000  at  41.00;  and 

(4)  Limit  order  to  sell  1000  at  41.25. 

The  Archipelago  Exchange  will  publish  an 
Indicative  Match  price  of  41.25  and  a  volume 
of  3000  shares  and  will  not  publish  an 
Imbalance. 

(2)  Reduction  of  Imbalances 

(A)  Any  Imbalance  in  the  Market  Order 
Auction  may  be  reduced  by  new  orders, 
entered  on  the  side  of  the  market  opposite 
the  Imbalance,  pursuant  to  the  following 
priority: 

(i)  Market  orders; 

(ii)  Limited  Price  Orders  eligible  for  the 
Opening  Session; 

(Hi)  Limited  Price  Orders  entered  before 
6:28  am  (Pacific  Time); 

(iv)  Auction-Only  Limit  Orders;  and 

(v)  Cleanup  Orders. 


(B)  Between  6:28  am  (Pacific  Time)  and  the 
conclusion  of  the  Market  Order  Auction, 
Limited  Price  Orders  eligible  for  the  Opening 
Session  or  the  Core  Trading  Session  may  be 
cancelled,  but  market  orders,  Auction-Only 
Limit  Orders  and  Cleanup  Orders  may  not  be 
cancelled. 

(C)  Between  6:28  am  (Pacific  Time)  and  the 
conclusion  of  the  Market  Order  Auction, 
market  orders  and  Auction-Only  Limit 
Orders  may  not  be  entered  on  the  same  side 
as  the  Imbalance.  Market  orders  and 
Auction-Only  Limit  Orders  may.be  entered 
on  the  opposite  side  of  the  Imbalance, 
however,  any  time  before  the  Market  Order 
Auction. 

(3)  Determination  of  Market  Order  Auction 
Price 

(A)  If  there  is  no  Imbalance,  orders  will  be 
executed  in  the  Market  Order  Auction  at  the 
Indicative  Match  Price  as  of  6:30  am  (Pacific 
Time). 

(B)  If  an  Imbalance  exists,  or  if  an 
equilibrium  exists  between  buy  market  orders 
and  sell  market  orders,  as  many  buy  market 
orders  and  sell  market  orders  as  possible 
shall  be  matched,  on  a  time  priority  basis, 

(i)  at  the  midpoint  of  the  NBBO  at  6:30  am 
(Pacific  Time),  in  the  case  of  exchange-listed 
securities  for  which  the  Corporation  is  not 
the  primary  market;  or 

(ii)  at  the  midpoint  of  the  NBBO  at  6:30  am 
(Pacific  Time),  in  the  case  of  Nasdaq-listed 
securities,  provided  that  the  NBBO  is  not 
crossed;  or 

(Hi)  at  the  midpoint  of  the  first  uncrossed 
NBBO  after  6:30  am  (Pacific  Time),  in  the 
case  of  Nasdaq  securities  in  which  the  NBBO 
is  crossed  but  the  BBO  is  not  crossed  by  the 
NBBO;  or 

(iv)  at  the  bid  (offer)  of  the  BBO  that  was 
crossed  prior  to  6:30  am  (Pacific  Time),  in  the 
case  of  Nasdaq  securities  in  which  the  BBO 
is  crossed  by  a  market  participant;  or 

(v)  at  the  indicative  Match  Price  as  of  6:30 
am  (Pacific  Time)  in  the  case  of  those  issues 
for  which  the  Corporation  is  the  primary 
market.  If  equilibrium  exists  bettveen  buy  and 
sell  market  orders,  the  match  price  shall  be 
the  last  Corporation  sale  price  in  the  security 
regardless  of  the  trading  session,  provided 
that,  if  the  last  Corporation  sale  price  is 
inferior  to  the  BBO,  the  match  price  shall  be 
the  Corporation  bid  (offer). 

Such  executions  shall  be  designated  with 
a  modifier  to  identify  them  as  Market  Order 
Auction  trades.  The  market  orders  that  are 
eligible  for,  but  not  executed  in  the  Market 
Order  Auction,  shall  become  eligible  for 
execution  in  the  Core  Trading  Session 
immediately  upon  conclusion  of  the  Market 
Order  Auction. 

(d)  Reserved. 

(e)  Transition  to  Core  Trading  Session. 

(1)  Limited  Price  Orders  entered  before 
6:28  am  (Pacific  Time)  shall  participate  in 
the  Market  Order  Auction.  Limited  Price 
Orders  designated  for  the  Core  Trading 
Session  entered  after  6:28  am  (Pacific  Time) 
shall  become  eligible  for  execution  at  6:30 
am  (Pacific  Time)  or  at  the  conclusion  of  the 
Market  Order  Auction,  whichever  is  later. 

(2)  Market  orders  entered  after  6:28  am 
(Pacific  Time)  and  before  6:30  am  (Pacific 
Time),  which  are  eligible  for  either  the 
Market  Order  Auction  or  the  Core  Trading 


Session,  shall  become  eligible  for  execution 
at  6:30  am  (Pacific  Time)  or  at  the  conclusion 
of  the  Market  Order  Auction,  whichever  is 
later,  unless  otherwise  provided  in  Rule 
7.30(c)(2)(C). 

(3)  Stop  Orders  entered  before  or  during 
the  Opening  Session  become  eligible  for 
execution  at  6:30  am  (Pacific  Time)  or  at  the 
conclusion  of  the  Market  Order  Auction, 
whichever  is  later. 

Order  Ranking  and  Display 

Rule  7.36.  The  Archipelago  Exchange  shall 
display  to  Users  and  other  market 
participants  all  non-marketable  limit  orders 
in  the  Display  Order  Process.  The 
Archipelago  Exchange  will  also  disseminate 
current  consolidated  quotations/last  sale 
information,  and  such  other  market 
information  as  may  be  made  available  from 
time  to  time  pursuant  to  agreement  between 
the  Corporation  and  other  market  centers. 

(a)  Ranking.  Orders  of  Users  shall  be 
ranked  and  maintained  in  the  Display  Order 
Process  and /or  Working  Order  Process  of  the 
Area  Book  according  to  price-time  priority, 
such  that  within  each  price  level,  all  orders 
shall  be  organized  by  the  time  of  entry  in  the 
following  manner. 

(1)  Display  Order  Process.  Within  the 
Display  Order  Process: 

(A)  Limit  orders,  with  no  other  conditions, 
shall  be  ranked  bbsed  on  the  specified  limit 
price  and  the  time  of  original  order  entry. 

(B)  The  displayed  portion  of  Reserve 
Orders  (not  the  reserve  size)  shall  be  ranked 
at  the  specified  limit  price  and  the  time  of 
order  entry.  If  the  displayed  portion  of  the 
Reserve  Order  is  decremented  in  its  entirety, 
the  displayed  portion  of  the  Reserve  Order 
shall  be  refreshed  for  the  displayed  amount 
from  the  reserve  portion  and  shall  be 
submitted  and  ranked  at  the  specified  limit 
price  and  the  new  time  that  the  displayed 
portion  of  the  order  was  refreshed. 

(C)  Discretionary  Orders  shall  be  ranked 
based  on  the  displayed  price  (not  the 
discretionary  price)  and  the  time  of  order 
entry.  If  a  Discretionary  Order  is 
decremented,  it  remains  ranked  based  on  the 
displayed  price  and  the  time  of  original  order 
entry. 

(2)  Working  Order  Process.  Within  the 
Working  Order  Process: 

(A)  The  reserve  portion  of  Reserve  Orders 
shall  be  ranked  based  on  the  specified  limit 
price  and  the  time  of  original  order  entry. 
After  the  displayed  portion  of  a  Reserve 
Order  is  refreshed  from  the  reserve  portion, 
the  reserve  portion  remains  ranked  based  on 
the  original  time  of  order  entry,  while  the 
displayed  portion  is  sent  to  the  Display  Order 
Process  with  a  new  time-stamp. 

(B)  Discretionary  Orders  shall  be  ranked 
based  on  the  displayed  price  and  the  time  of 
original  order  entry.  After  a  Discretionary 
Order  is  decremented,  it  remains  ranked  as 
described  above. 

(C)  AU-or-None  Orders  shall  be  ranked 
based  on  the  specified  limit  price  and  the 
time  of  order  entry. 

(b)  Display.  All  Orders  at  all  price  levels  in 
the  Display  Order  Process  of  the  Area  Book 
shall  be  displayed  to  all  Users  and  other 
market  participants  on  an  anonymous  basis. 

(c)  Dissemination.  The  best-ranked 
displayed  orderis)  to  buy  and  the  best  ranked 


displayed  order(s)  to  sell  in  the  Area  Book 
and  the  aggregate  displayed  size  of  such 
orders  associated  with  such  prices  shall  be 
collected  and  made  available  to  quotation 
vendors  for  dissemination  pursuant  to  the 
requirements  of  Rule  llAcl~l  under  the 
Exchange  Act. 

Order  Execution 

Rule  7.37.  Subject  to  the  restrictions  on 
short  sales  under  Rule  lOa-1  under  the 
Exchange  Act,  like-priced  orders,  bids  and 
offers  shall  be  matched  for  execution  by 
following  Steps  1  through  5  in  this  Rule; 
provided,  however,  for  an  execution  to  occur 
on  any  Order  Process,  the  price  must  be 
equal  to  or  better  than  the  NBBO,  unless  the 
Archipelago  Exchange  has  routed  orders  to 
all  away  markets  at  the  NBBO. 

(a)  Step  1 :  Directed  Order  Process.  During 
Core  Trading  Hours  only,  orders  may  be 
matched  and  executed  in  the  Directed  Order 
Process  as  follows: 

(l)lfo  User  submits  a  marketable  Directed 
Order  to  the  Archipelago  Exchange  and  the 
User's  designated  Market  Maker  has  a 
standing  instruction  for  a  Directed  Fill  to  the 
Archipelago  Exchange,  the  Directed  Order 
shall  be  executed  against  the  Directed  Fill  of 
the  designated  Market  Maker. 

(2)  If  a  User  submits  a  marketable  Directed 
Order  to  the  Archipelago  Exchange  and  the 
User's  designated  Market  Maker  has  not 
submitted  an  instruction  for  a  Directed  Fill, 
the  Directed  Order  shall  enter  the  Display 
Order  Process,  as  described  in  subsection  (b) 
of  this  Rule. 

(3)  If  a  User  submits  any  order  other  than 
a  marketable  Directed  Order  to  the 
Archipelago  Exchange,  the  User's  order 
immediately  shall  enter  the  Display  Order 
Process,  as  described  in  subsection  (b)  of  this 
Rule,  without  interacting  with  any  Directed 
Fills. 

(b)  If  an  incoming  marketable  order  has  not 
been  executed  in  its  entirety  pursuant  to 
paragraph  (a)  of  this  Rule,  any  remaining 
part  of  the  order  shall  be  routed  to  the 
Display  Order  Process. 

(1)  Step  2:  Display  Order  Process. 

(A)  An  incoming  marketable  order  shall 
first  attempt  to  be  matched  for  execution 
against  orders  the  Display  Order  Process  at 
the  display  price  of  the  resident  order  for  the 
total  amount  of  stock  available  at  that  price 
or  for  the  size  of  the  incoming  order, 
whichever  is  smaller.  For  the  purposes  of  this 
subsection,  the  size  of  an  incoming  Reserve 
Order  includes  the  displayed  and  reserve  size 
and  the  size  of  the  portion  of  the  Reserve 
Order  resident  in  the  Display  Order  Process 
is  equal  to  its  displayed  size.  If  the  incoming 
marketable  order  has  not  been  executed  in  its 
entirety,  the  remaining  part  of  the  order  shall 
be  routed  to  the  Working  Order  Process. 

(B)  An  incoming  order  that  is  not 
marketable  shall  enter  the  Working  Order 
Process  to  be  executed  against  any 
Discretionary  Orders  at  or  better  than  the 
NBBO. 

(2]Step  3:  Working  Order  Process. 

(A)  An  incoming  marketable  order  shall  be 
matched  for  execution  against  orders  in  the 
Working  Order  Process  in  the  following 
manner: 

(i)  An  incoming  marketable  order  shall  be 
matched  against  orders  within  the  Working 


Order  Process  in  the  order  of  their  ranking, 
at  the  price  of  the  displayed  portion  (or  in  the 
case  of  an  All-or-None  Order,  at  the  limit 
price),  for  the  total  amount  of  stock  available 
at  that  price  or  for  the  size  of  the  incoming 
order,  whichever  is  smaller. 

(ii)  If  the  BBO  is  outside  the  NBBO  and  any 
Discretionary  Orderis)  within  the  Working 
Order  Process  have  a  discretionary  price 
equal  to  or  better  than  the  NBBO.  the 
incoming  order  shall  execute  against  such 
Discretionary  Orderfs)  at  the  NBBO  up  to  the 
size  of  the  smaller  of  the  two  orders. 

(Hi)  If  an  incoming  marketable  order  is  a 
Discretionary  Order  or  a  Reserve  Order  and 
its  prices  overiap  with  the  prices  of  a 
Discretionary  Orders  in  the  Working  Order 
Process,  then  the  orders  will  be  executed  at 
the  display  price  of  the  order  that  was 
entered  first  up  to  the  size  of  the  smaller  of 
the  two  orders.  For  the  purposes  of  this 
subsection,  the  size  of  the  incoming  Reserved 
order  includes  the  displayed  and  reserve  size. 

(iv)  If  the  incoming  marketable  order  has 
not  been  executed  in  its  entirety,  the 
remaining  part  of  the  order  shall  be  routed' 
to  the  Tracking  Carder  Process. 

(B)  An  incoming  order  is  not  marketable 
shall  be  matched  for  execution  against  orders 
in  the  Working  Order  Process  in  the  following 
manner: 

(i)  The  incoming  order  shall  be  matched 
against  any  Discretionary  Orders  in  the 
Working  Order  Process  that  have 
discretionary  prices  that  would  satisfy  an 
otherwise  displayable  incoming  Limited  Price 
Order.  The  execution  shall  occur  at  the 
limited  price  of  the  incoming  order. 

(ii)  If  the  incoming  order  is  a  Discretionary 
Order  and  its  prices  overlap  with  the  prices 
of  a  Discretionary  Order  in  the  Working 
Order  Process,  then  the  orders  will  be 
executed  at  the  discretionary  price  of  the 
incoming  order  that  would  be  the  best  price 
available  for  the  order  entered  first. 

(C)  If  any  change  in  the  NBBO  or  other 
available  away  trading  interest  would  cause 
a  potential  match  between  the  away  order 
and  an  order  in  the  Working  Order  Process, 
a  commitment  to  trade  shall  be  sent  to  that 
market  center  or  market  participant  pursuant 
to  Step  5  below. 

(c)  Step  4:  Tracking  Order  Process.  During 
Core  Trading  Hours  only,  orders  may  be 
matched  and  executed  in  the  Tracking  Order 
Process  as  follows:  If  an  order  has  not  been 
executed  in  its  entirety  pursuant  to 
paragraphs  (a)  and  (b)  of  this  Rule,  the 
Archipelago  Exchange  shall  match  and 
execute  any  remaining  part  of  the  order  in 
the  Tracking  Order  Process  in  the  following 
manner;  provided,  however,  any  portion  of 
an  order  received  from  another  market  center 
or  market  participant  shall  be  cancelled 
immediately: 

(1)  If  the  unfilled  order  is  a  mixed  lot  or 
round  lot  order,  the  order  shall  be  matched 
against  any  Tracking  Orders  pursuant  to  the 
rotation  pattern  described  in  Rule  7.31(f)(3) 
for  immediate  execution  thereafter.  After  the 
order  has  been  matched  against  any  "Tracking 
Orders,  if  the  order  has  not  been  executed  in 
its  entirety  and  the  remaining  part  of  the 
order  is  an  odd  lot,  the  odd  lot  order  shall 
been  executed  in  the  Odd  Lot  Tracking  Order 
Process,  as  described  in  paragraph  (2). 
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(2)  If  the  unfilled  order  is  an  odd  lot,  the 
order  shall  be  matched  in  the  Odd  Lot 
Tracking  Order  Process  against  any  OLTOs 
pursuant  to  the  rotation  pattern  described  in 
Rule  7.31(0(3)  for  immediate  execution 
thereafter. 

(d)  Step  5:  Routing  Away. 

(1)  If  an  order  has  not  been  executed  in  its 
entirety  pursuant  to  paragraphs  (a)  through 
(c)  of  this  Rule  and  it  has  been  designated  as 
a  FiU-or-Retum,  Fill-or-Retum  Plus  Order  or 
PNP  Order,  the  Order  shall  be  cancelled, 
without  routing  the  order  to  another  market 
center  or  market  participant. 

(2)  If  an  order  has  not  been  executed  in  its 
entirety  pursuant  to  paragraphs  (a)  through 
(c)  of  this  Rule  and  it  has  not  been 
designated  as  a  Fill-or-Retum.  Fill-or-Retum 
Plus  Order  or  PNP  Order,  the  order  shall  be 
routed  for  execution  as  follows: 

(A)  The  order  shall  be  routed,  either  in  its 
entirety  or  as  component  orders,  to  another 
market  center  or  market  participant  as  a  limit 
order  priced  at  the  quote  published  by  the 
market  center  or  market  participant. 

(B)  the  Archipelago  Exchange  shall  attempt 
to  match  the  part  of  the  order  that  has  not 
been  routed  away  against  then  available 
trading  interest  in  the  Archipelago  Exchange 
for  an  intemal  fill  by  following  Steps  1 
through  4  as  set  forth  in  paragraphs  (a) 
through  (c)  above. 

(C)  Orders  routed  to  other  market  centers 
or  market  participants  shall  remain  outside 
the  Archipelago  Exchange  for  a  prescribed 
time  period  during  which  they  may  be 
executed  (in  whole  or  in  part)  or  declined. 
While  an  order  remains  outside  the 
Archipelago  Exchange,  it  shall  have  no  time 
standing,  relative  to  other  orders  received 
from  Users  at  the  same  price  which  may  be 
executed  against  the  Area  Book.  Requests 
from  Users  to  cancel  their  orders  while  the 
order  is  routed  away  to  another  market 
center  or  market  participant  and  remains 
outside  the  Archipelago  Exchange  shall  be 
processed,  subject  to  the  applicable  trading 
rules  of  the  relevant  market  center  or  market 
participant. 

(D)  In  the  event  that  a  marketable  order 
routed  from  the  Archipelago  Exchange  to 
another  market  center  or  market  participant 
is  not  executed  in  its  entirety  at  the  other 
market  center  or  market  participant's  quote 
[i.e.,  all  attempts  at  the  fill  are  declined  or 
timed-out),  the  Archipelago  Exchange  shall 
attempt  to  match  the  residual  or  declined 
market  order  against  then  available  trading 
interest  in  the  Archipelago  Exchange  for  an 
intemal  fill  by  following  Steps  1  through  4 
as  set  forth  in  paragraphs  (a)  through  (c) 
above.  Any  remaining  unmatched  trading 
interest  shall  be  rerouted  to  another  market 
center  or  market  paulicipant  at  the  next 
available  displayed  price  level  pursuant  to 
this  paragraph  (d)(2)  above. 

(E)  When  routing  an  order  in  an  Eligible 
Security  away  to  another  market  center,  the 
Corporation  shall  utilize  such  electronic 
intermarket  linkages  and  order  delivery 
facilities  as  may  be  approved  by  the  Board 
of  Directors  from  time  to  time,  subject  to  such 
applicable  requirements  as  may  be  agreed  to 
with  the  relevant  market  center. 

(e)  If  an  order  has  not  been  executed  in  its 
entirety  after  following  Steps  1-5,  the  order 


shall  be  ranked  in  the  Area  Book  pursuant 
to  Rule  7.36. 

Odd  and  Mixed  Lots 

Rule  7.38(a)  Order  Types. 

(1)  Odd  Lots.  All  odd  lot  orders  submitted 
by  Users  to  the  Archipelago  Exchange  must 
be  market  orders  or  limit  orders,  where  such 
orders  are  subject  to  no  additional  conditions 
(e.g..  odd  lot  orders  may  not  be  Working 
Orders,  Directed  Orders,  Directed  Fills, 
Tracking  Orders,  etc.),  provided,  however. 
Odd  Lot  Dealers  may  submit  OLTOs. 

(2)  Mixed  Lots.  Mixed  lot  orders  submitted 
by  Users  to  the  Archipelago  Exchange  may  be 
any  order  type  supported  by  the  Archipelago 
Exchange. 

(b)  Ranking  and  Execution.  Round  lot, 
mixed  lot  and  odd  lot  orders  are  treated  in 
the  same  manner  in  the  Archipelago 
Exchange;  provided,  however,  the  Tracking 
Order  Process  treats  odd  lot  orders  in  a 
different  manner  from  mixed  lot  and  round 
lot  orders. 

(c)  Prohibitions.  It  shall  be  considered 
conduct  inconsistent  with  just  equitable 
principle  for  ETP  Holders  to  engage  in  the 
following  actions: 

(1 1  Combining  odd  lot  orders  given  by 
different  customers  into  a  round  lot  order  or 
orders  unless  specifically  requested  to  do  so 
by  the  customers  giving  the  orders; 

(2)  Unbundling  round  lots  for  the  purpose 
of  entering  odd  lot  limit  orders  in  comparable 
amounts; 

(3)  Failing  to  aggregate  odd  lot  orders  into 
round  lots  when  such  orders  are  for  the  same 
account  or  for  various  accounts  in  which 
there  is  a  common  monetary  interest;  and 

(4)  Entering  both  buy  and  sell  odd  lot  limit 
orders  in  the  same  stock  before  one  of  the 
orders  is  executed  for  the  purpose  of 
capturing  the  spread  in  the  stock. 

Interaction  with  PCXE  Application  of  the 
OptiMark  System 

Rule  7.39(a)  The  information  from  the  Area 
Book  (including  Working  Orders),  but  not  the 
orders  themselves,  shall  be  submitted  to  the 
PCXE  Application  at  all  relevant  times 
during  Core  Trading  Hours,  as  set  forth  in 
Rule  7.47. 

(b)  The  Archipelago  Exchange  may  receive 
Immediate-or-Cancd  Orders  from  the  PCXE 
Application  as  set  forth  in  Rule  7.48.  Such 
Immediate-or-Cancel  Orders  shall  be  treated 
as  a  User  order  once  submitted  to  the 
Archipelago  Exchange. 

Trade  Execution  and  Reporting 

Rule  7.40.  Executions  occurring  as  a  result 
of  orders  matched  against  the  Area  Book 
shall  be  reported  by  the  Corporation  to  an 
appropriate  consolidate  transaction  reporting 
system.  Executions  occurring  as  a  result  of 
orders  routed  away  from  the  Archipelago 
Exchange  shall  be  reported  to  an  appropriate 
consolidated  transaction  reporting  system  by 
the  relevant  reporting  market  center.  The 
Archipelago  Exchange  shall  promptly  notify 
Users  of  all  executions  of  their  orders  as  soon 
as  executions  take  place. 

Clearance  and  Settlement 

Rule  7.41.  The  details  of  each  transaction 
executed  within  the  Archipelago  Exchange 
shall  be  automatically  processed  for 


clearance  and  settlement  on  a  locked-in 
basis.  ETP  Holders  need  not  separately  report 
their  transactions  to  the  Corporation  for  trade 
comparison  purposes.  All  transactions 
effected  by  a  Sponsored  Participant  shall  be 
cleared  and  settle,  using  the  relevant 
Sponsoring  ETP  Holder's  mnemonic  (or  its 
clearing  firm's  mnemonic  as  applicable). 

Limitation  of  Liability 

Rule  7.42(a).  Neither  the  Corporation,  any 
affiliate  of  the  Corporation,  Archipelago 
Exchange.  LLC.  nor  any  affiliate  of  the 
Archipelago  Exchange.  LLC,  shall  be  liable 
to  Users  for  any  loss,  damages,  claim  or 
expense: 

(1)  growing  out  of  the  use  or  enjoyment  of 
the  Archipelago  Exchange;  or 

(2)  arising  from  or  occasioned  by  any 
inaccuracy,  error  or  delay  in,  or  omission  of 
or  from  the  collection,  calculation, 
compilation,  maintenance,  reporting  or 
dissemination  of  any  information  derived 
from  the  Archipelago  Exchange,  resulting 
either  from  any  act  or  omission  by  the 
Corporation,  any  affiliate  of  the  Corporation, 
Archipelago  Exchange,  L.L.C.,  or  any  affiliate 
of  Archipelago  Exchange,  L.L.C.,  or  from  any 
act  condition  or  cause  beyond  the  reasonable 
control  of  the  Corporation,  any  affiliate  of  the 
Corporation,  Archipelago  Exchange,  L.L.C., 
or  any  affiliate  of  Archipelago  Exchange, 
LLC,  including,  but  not  limited  to.  flood, 
extraordinary  weather  conditions, 
earthquake  or  other  acts  of  God,  fire,  war, 
insurrection,  labor  dispute,  accident,  action 
of  government,  communications  or  power 
failure,  or  equipment  or  software 
malfunction. 

(b)  Each  ETP  Holder  expressly  agrees,  in 
consideration  of  the  issuance  of  the  ETP,  to 
release  and  discharge  the  Corporation,  any 
affiliate  of  the  Corporation,  Archipelago 
Exchange,  L.L.C..  and  any  affiliate  of  the 
Archipelago  Exchange.  L.L.C.,  and  any 
officers,  directors,  employees  and  agents 
thereof,  of  and  from  all  claims  and  damages 
arising  from  their  acceptance  and  use  of  the 
Archipelago  Exchange. 

(c)  Neither  the  Corporation,  any  affiliate  of 
the  Corporation,  Archipelago  Exchange, 
L.L.C.,  nor  any  affiliate  of  the  Archipelago 
Exchange,  L.L.C.,  makes  any  express  or 
implied  warranties  or  conditions  to  Users  as 
to  results  that  any  person  or  party  may  obtain 
from  the  Archipelago  Exchange  for  trading  or 
for  any  other  purpose,  and  all  warranties  of 
merchantability  or  fitness  for  a  particular 
purpose  or  use,  title,  and  non-infringement 
with  respect  to  the  Archipelago  Exchange  are 
hereby  disclaimed. 

Rule  7.43.  Reserved. 
Rule  7.44.  Reserved. 

Section  4  [10).  PCXE  Application  of  the 
OptiMark  System  [Automatic  Execution 
Systems] 

[Rule  7.70— Deleted.] 

PCX  Equities,  Inc.  Application  of  the 
OptiMark  System 

Definitions 

Rule  7.45[7.71](a).  Definitions.  Whenever 
and  wherever  used  herein,  unless  the  context 
requires  otherwise,  the  following  terms  shall 
be  deemed  to  have  the  meanings  indicated: 


(1) — No  change. 

(2)  The  term  "Designated  Broker"  shall 
mean  a  broker-dealer  that  has  been  issued  an 
ETP  [or  Equity  ASAP]  by  the  Corporation 
who  has  been  designated  by  a  non-ETP  [or 
non-Equity  ASAP]  User  to  execute,  clear  and 
settle  transactions  resulting  from  the 
Application. 

[(3)  The  term  "Eligible  Securities"  shall 
mean  the  equity  securities  currently  listed  or 
traded  on  the  Corporation.] 

(3)[4\  The  term  "Supplemental  Account 
Agreement"  shall  mean  the  form  of 
Agreement  between  a  non-ETP  [or  non- 
Equity  ASAP]  User  and  a  Designated  Broker 
under  which  Orders  of  the  non-ETP  [or  non- 
Equity  ASAP]  User  and  resulting  transactions 
will  be  executed,  cleared  and  settled,  using 
the  Designated  Broker's  mnemonic  (or  its 
clearing  broker's  mnemonic  as  applicable). 

(4)  [(5)]— No  change. 

(5)  [(6)]  The  term  "Orders"  shall  mean  one 
or  more  orders  generated  from  a  Cycle  at 
specific  prices  and  sizes  at  which  execution 
immediately  may  occur;  provided,  however, 
an  Order  to  be  matched  against  a  limit  order 
from  the  Area  Book  shall  be  routed  to  the 
Archipelago  Exchange  as  an  Immediate-or- 
Cancel  Order.  Orders  in  Eligible  Securities 
for  execution  on  the  Corporation  or  other  ITS 
participating  market  centers  shall  be  in  round 
lots  equal  to  or  greater  than  1,000  shares, 
except  for  Orders  resulting  from  processing 
COS  Profiles  (as  defined  below)  and  those 
Profiles  created  from  the  Area  Book  [PCX 
Specialist's  book]  that  may  be  in  any  round 
lot  size,  and  in  price  increments  conforming 
to  the  requirements  of  the  Corporation's 
[rules]  Rules  and  policies  applicable  to  all 
orders  executed  on  the  Archipelago 
Exchange  [Floor];  provided,  liowever,  that 
Orders  may  be  generated  from  central 
processing  of  the  Profiles  designated  for  the 
midpoint  service  by  the  OptiMark  System  in 
conformance  with  the  trading  differential  in 
Rule  [7.10]  7.6[a),  Commentary  .04.  Such 
orders  shall  be  considered  "immediate  or 
cancel  [Cancel]  "  orders  within  the  meaning 
of  the  Corporation's  Rule  7.31  [7.4]  and  shall 
include  the  following  information: 

(A)  the  stock  ticker  symbol; 

(B)  a  designation  as  "buy,"  "sell  long,"  or 
"sell  short";  and 

(C)  such  other  information  as  may  be 
required  by  the  Board 

(6)  [(7)]  The  term  "Profile"  shall  mean  the 
expression  of  trading  interest  received  by  the 
OptiMark  System  in  the  form  of  a  satisfaction 
profile  that  shows  the  User's  degree  of 
satisfaction  (expressed  as  a  number  between 
zero  and  one)  to  trade  at  each  coordinate  of 
the  price/size  grid.  The  term  "COS  Profile" 
means  the  satisfaction  profile  generated  by 
the  OptiMark  system  from  processing 
quotations  of  other  market  centers  from  the 
COS  that  can  be  accessed  by  ITS/CAES.  The    . 
term  "Area  Profile"  means  the  satisfaction 
profile  generated  by  the  OptiMark  System 
from  processing  the  Area  Book. 

(7)  [(8)]  the  term  "PCXJ?  Application"  (or 
"Application")  shall  mean  the  Corporation's 
trading  service  facility  consisting  of  certain 
electronic  communications  and  information 
services  of  the  OptiMark  System  provided  on 
a  non-exclusive  basis  through  the  necessary 
communications  interfaces  ("PCX 


Interfaces")  between  the  OptiMark  System 
and  the  Corporation's  computerized  order 
system  and  other  facilities  to  permit 
execution  of  Orders  in  EUgible  Securities  and 
to  receive  executions  and  reports  in  respect 
thereof,  all  in  accordance  with  these  Rules 
and  other  applicable  Rules  and  policies  of 
the  Corporation. 

(8)  [(9))— No  change. 

(9)  [(10)]— No  change. 

Access 

Rule  7.46  [7.72].  The  PCXE  Application 
shall  be  available  for  all  interested  ETP 
Holders[,  Equity  ASAP  Holders,  and  ETP 
Firms]  that  decide  to  become  Users.  (The 
Corporation  will'assure  that  each  PCX 
Specialist  is  provided  with  appropriate 
access  to  the  PCX  Application  for  the 
purpose  of  submitting  Profiles  from  the 
Specialist's  Post.]  A  non-ETP  HolderVsev 
may  obtain  access  to  the  PCX£  Application 
only  if  such  access  is  authorized  in  advance 
by  one  or  more  Designated  Brokers  in 
accordance  with  the  terms  of  the  applicable 
Supplemental  Account  Agreement  and  the 
Designated  Broker  Consent  Agreement.  Both 
agreements  shall  be  in  force  before  a  non-ETP 
[or  non-Equity  ASAP]  User  may  be  given  the 
authorization  to  obtain  access  to  the  PCXE 
Application.  At  a  minimum,  the 
Supplemental  Account  Agreement  and  the 
Designated  Broker  Consent  Agreement  shall 
include  any  applicable  credit  limits  imposed 
by  the  Designated  Broker  on  the  non-ETP 
Holder  User;  the  Designated  Broker's 
undertaking  that  it  is  responsible  for  that 
non-ETP  Holder  [or  non-/Equity  ASAP] 
User's  Orders  and  resulting  transactions;  and 
such  other  terms  and  conditions  that  may  be 
agreed  to  from  time  to  time.  The  Corporation 
shall  be  provided  with  a  written  statement 
from  the  Designated  Broker  acknowledging 
its  responsibility  for  such  Orders  and 
resulting  transactions. 

Entry  of  Profiles  and  Generation  of  Orders 

Rule  7.47  [7.73]  (a)— No  change. 

(b)  Interaction  with  the  Archipelago 
Exchange.  The  information  from  the  Area 
Book  (including  Working  Orders)  shall  be 
submitted  to  the  PCXE  Application  at  all 
relevant  times  during  Core  Trading  Hours  in 
the  form  of  Area  Profiles.  [Specialist 
Obligations.  Specialists  must  ensure  that  at 
all  relevant  times  during  regular  trading 
hours,  their  best  bids  and  offers  (whether 
reflecting  limit  orders  or  the  Specialist's  own 
interest)  will  be  included  in  the  OptiMark 
System  as  Profiles.] 

(c) — No  change. 

Commentary 

.01.    For  the  purpose  of  this  Rule  [rule],  a 
profile  for  the  proprietary  account  of  an  ETP 
Holder[,  Equity  ASAP  Holder,  or  ETP  Firm] 
(other  than  for  a  Market  Maker  [specialist  or 
floor  broker))  will  be  deemed  "principle 
exempt"  and  therefore  receive  the  priority 
treatment  of  agency  profiles  but  only  when 
such  person  does  not  hold  or  have 
knowledge  that  his  or  her  firm  or  any 
participant  therein  holds  or  has  knowledge  of 
a  customer's  profile  or  order  at  the  same 
price  or  better.  If  the  ETP  Holder],  ETP  Firm 
or  Equity  ASAP  Holder]  holds  or  has 
knowledge  of  such  customer  profile  or  order. 


the  ETP  Holder],  ETP  Firm  or  Equity  ASAP 
Holder]  will  be  deemed  non-exempt  and 
must  designate  any  proprietary  profile  as 
"principal  non-exempt." 

.02.    After  screening  for  price  and 
standing,  the  matching  algorithm  will  rank 
the  following  categories  of  profiles  and  order 
types  for  time  priority  purposes: 

(1)  Area  Profiles  [PCX  Book— limit  orders 
from  the  PCX  limit  order  book); 

(2)  Agency— other  public  customer 
profiles,  non-ETP  [or  non-Equity  ASAP] 
profiles,  and  "principal-exempt"  proprietary 
profiles  entered  directly  into  OptiMark; 

(3)  Principal — proprietary  profiles 
submitted  by  Market  Makers  (specialists  and 
floor  brokers],  and  "non-exempt"  ETP 
Holders[,  Equity  ASAP  Holders,  and  ETP 
Firms]  ([all  three]  considered  "principal  non- 
exempt");  and 

(4)  [Consolidated  Quote  System  ("ICQSi") 
profiles. 

(d)  Frequency.  Cycles  respecting  an 
Eligible  Security  shall  be  scheduled  at  one  or 
more  specified  times  throughout  the  trading 
day  after  the  opening  of  the  market  in  that 
security  and  prior  to  the  closing  of  the 
market.  The  maximum  frequency  with  which 
Cycles  may  take  place  throughout  the  trading 
day  shall  be  90  seconds,  while  the  minimum 
shall  be  once  a  day.  The  exact  frequency  of 
Cycles  as  to  any  given  Corporation  [PCX] 
Security  shall  be  determined  by  OptiMark 
Services,  Inc..  based  on  the  general 
characteristics  of  the  security,  the  robustness 
of  the  associated  Profile  flow  over  a  period 
and  the  current  level  of  interest  expressed  by 
Users,  and  may  be  subsequently  altered  in 
response  to  subsequent  developments  in  the 
above-stated  market  circumstances.  Any 
change  in  the  frequency  of  Cycles  will  be 
effective  upon  three  days'  notice  to  the  User 
in  advance:  provided,  however,  that  at  all 
relevant  times,  the  Corporation  finds  any 
such  scheduling  of  Cycles  to  be 
commensurate  with  the  demand  for  the  PCXE 
Application  among  ETP  Holders[,  Equity 
ASAP  Holders  or  ETP  Firms]  and  their 
customers  and  also  consistent  with  the 
safeguards  in  place  to  ensure  system  capacity 
and  integrity. 

Order  Execution  and  Reporting 

Rule  7.48laj  [7. 74)— No  change. 

(b)  Notwithstanding  paragraph  (a)  of  this 
Rule,  any  Order  generated  from  a  Cycle 
representing  matches  involving  Area  Profiles 
shall  be  routed  to  the  Archipelago  Exchange 
for  execution  against  the  relevant  the 
Archipelago  Exchange  limit  order  as  an 
Immediate-or-Cancel  Order.  If  the  relevant 
Archipelago  Exchange  limit  order  is  no 
longer  available,  the  Order  generated  from 
the  Cycle  shall  be  automatically  canceled. 

Hours  of  Operation 

Rule  7.49  [7.75].  The  PCX£  Application 
will  be  available  for  execution  of  Orders  and 
routing  of  ITS  commitments  during  the- 
regular  trading  hours. 

Errors 

Rule  7.50  [7.76].  Whenever  a  User 
discovers  an  error  in  a  transaction  resulting 
from  the  PCX£  Application,  such  error  may 
be  corrected  in  accordance  with  the  rules  of 
the  applicable  meu°ket  center  and  clearing 
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arrangement  through  which  the  transaction  is 
executed  and  settled. 

Trading  Suspension  and  Halts 

Rule  7.51  (7.77).  In  the  event  of  a 
suspension  in  trading  of  an  Eligible  Security 
pursuant  to  Rule  7.12  [7.46(b)),  the 
Corporation  shall  suspend  the  related  trading 
activities  respecting  that  security  through  the 
PCXf  Application.  In  addition,  the  trading 
activities  through  the  PCXE  Application 
respecting  all  Eligible  Securities  shall  halt 
whenever  the  President  or,  in  the  President's 
absence.  Chief  Operating  Officer  or  other 
PCX£  Officer(s)  as  the  President  may 
designate,  determines  that  market  conditions 
warrant  such  a  halt.  The  Corporation  may 
suspend  the  trading  activities  through  the 
PCXJ?  Application  relating  to  one  or  more 
Eligible  Securities  at  any  other  time  upon 
consultation  with  OptiMark  Technologies, 
Inc.,  if  deemed  necessary  and  proper  to 
preserve  system  capacity  and  integrity. 

Limitation  of  Liability 

Rule  7.52  (7.78)(a).  Limitation  of  Liability. 
Neither  the  Corporation,  any  afHliate,  nor  any 
operator,  licensor  or  administrator  of  the 
OptiMark  System  shall  have  any  liability  to 
Users  or  Designated  Brokers  for  any  loss, 
damages,  claim  or  expense  arising  from  or 
occasioned  by  any  inaccuracy,  error  or  delay 
in,  or  omission  of  or  from: 

(1)  the  PCXE  Application  of  the  OptiMark 
System  or 

(2)  the  collection,  calculation,  compilation, 
maintenance,  reporting  or  dissemination  of 
any  information  derived  from  the  PCX£ 
Application  or  the  OptiMark  System, 
resulting  either  from  any  act  or  omission  by 
the  Corporation  or  any  affiliate,  or  any 
operator,  licensor  or  administrator  of  the 
OptiMark  System  or  from  any  act,  condition 
or  cause  beyond  the  reasonable  control  of  the 
Corporation  or  any  affrliate,  or  any  operator, 
licensor  or  administrator  of  the  OptiMark 
System,  including,  but  not  limited  to.  flood, 
extraordinary  weather  conditions,  earthquake 
or  other  acts  of  God,  fire,  war,  insurrection, 
riot,  labor  dispute,  accident,  action  of 
government,  communications  or  power 
failure,  or  equipment  of  software 
malfunction. 

(b)  Neither  the  Corporation,  any  affiliate, 
nor  any  operator,  licensor  or  administrator  of 
the  OptiMark  System  makes  any  express  or 
implied  warranties  or  conditions  to  Users  or 
Designated  Brokers  as  to  results  that  any 
person  or  party  may  obtain  from  the  PCXf 
Application  for  trading  or  for  any  other 
purpose,  and  edl  warranties  of 
merchantability  or  fitness  for  a  particular 
purpose  or  use,  title,  and  non-infringement 
with  respect  to  the  PCX£  Application  are 
hereby  disclaimed. 

Rule  7.53.  Reserved. 

Rule  7.54.  Reserved. 

Section  5  [Sj.  Intermarket  Trading  System 
Plan 

Definitions 

Rule  7.55  [7.66)(ai  Definitions.  Whenever 
and  wherever  used  herein,  unless  the  context 
requires  otherwise,  the  following  terms  shall 
be  deemed  to  have  the  meanings  indicated: 

(l)-(4) — No  change. 


(5)  The  term  "Pre-Opening  Application" 
shall  mean  the  application  of  the  System 
which  permits  a  market  maker  in  one 
participating  market,  who  wishes  to  open  his 
or  her  market  in  an  Eligible  Listed  Security, 
to  obtain  from  other  market  makers  registered 
in  that  security  in  other  participating 
markets,  any  pre-opening  interests  such  other 
market  makers  might  decide  to  disclose  as  set 
forth  in  the  Plan. 

(6)-(10)— No  change. 

[(11)— Deleted.) 

Intermarket  Trading  System  Application 

(b)  Provisions  of  the  Plan.  The  Corporation 
has  agreed  to  comply  to  the  best  of  its  ability, 
and,  absent  reasonable  justification  or 
excuse,  to  enforce  compliance  by  its  ETP 
Holders,  (Equality  ASAP  Holders  and  ETP 
Firms,)  with  the  provisions  of  the  Plan.  In 
this  connection,  the  following  shall  apply: 

Intermarket  Trading  System  (ITS) 

(1)  All  transactions  effected  through  ITS 
shall  be  on  a  "regular  way"  basis.  Each 
transaction  effected  through  ITS  shall  be 
cleared  and  settled  through  a  clearing  agency 
registered  with  the  Securities  and  Exchange 
Commission  which  maintains  facilities 
through  which  ITS  transactions  may  be 
compared  and  settled  and  which  agrees  to 
supply  each  participating  market  center  with 
data  reasonably  requested  in  order  to  permit 
such  market  center  to  enforce  compliance  by 
its  members  [ETP  Holders.  Equity  ASAP 
Holders  and  ETP  Firms)  with  the  provisions 
of  the  Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  such  market 
center. 

(2)  Any  "commitment  to  trade",  which  is 
transmitted  by  an  ETP  Holder  [or  ETP  Firm), 
via  the  facilities  of  the  Corporation,  to 
another  participating  market  center  through 
ITS,  shall  be  firm  and  irrevocable  for  the 
period  of  time  applicable  to  such 
commitment.  All  such  commitments  to  trade 
shall: 

(A)  specify  the  security  which  is  the 
subject  of  the  commitment.  [,) 

(B)  designate  the  commitment  as  either  a 
commitment  to  buy  or  a  commitment  to  sell; 
[.) 

(C)  specify  the  amount  of  the  security  to  be 
bought  or  sold,  which  amount  shall  be  for 
one  unit  of  trading  or  any  multiple  thereof; 
[,] 

(D)  specify  the  price  at  or  below  which  the 
security  is  to  be  bought  or  the  price  at  or 
above  which  the  security  is  to  be  sold,  or 
specify  that  the  commitment  is  a 
commitment  to  trade  "at  the  market;"  [,") 

(E)  designate  the  commitment  "short"  or 
"short  exempt"  whenever  it  is  a  commitment 
to  sell  which,  if  it  should  result  in  an 
execution  in  the  market  of  the  receiving 
market  center,  would  result  in  a  short  sale  to 
which  the  provisions  of  paragraph  (a)  of  Rule 
lOa-1  under  the  Act  would  apply;  and  [,] 

(F) — No  change. 

(3)  No  change. 

(4)  The  ETP  Holder  (or  ETP  Firm  on  the 
Floor)  who  made  the  bid  or  offer  which  is 
sought  by  a  commitment  to  trade  received 
(on  the  Floor)  through  ITS  shall  accept  such 
commitment  to  trade,  via  the  facilities  of  the 
Corporation,  up  to  the  amount  of  the  bid  or 
offer  if  the  bid  or  offer  is  still  available  (on 


the  Floor)  when  the  commitment  to  trade  is 
received  by  such  ETP  Holder  [or  ETP  Firm), 
via  the  facilities  of  the  Corporation,  unless 
acceptance  is  precluded  by  the  Rules  (rules) 
of  the  Corporation.  In  the  event  that  the  bid 
or  offer  which  is  sought  by  a  commitment  to 
trade  is  no  longer  available  through  the 
facilities  of  the  Corporation  [on  the  Floor) 
when  the  commitment  is  received,  but  a  new 
bid  or  offer  is  available  through  the  facilities 
of  the  Corporation  (on  the  Floor)  which 
would  enable  the  commitment  to  trade  to  be 
executed  at  a  price  which  is  more  favorable 
than  the  price  specified  in  such  commitment, 
then  the  ETP  Holder  (or  ETP  firm)  who  [has] 
made  the  [such  new)  bid  or  offer  shall  accept, 
via  the  facilities  of  the  Corporation,  such 
commitment  at  the  price,  and  up  to  the 
amount  of,  the  new  (his)  bid  or  offer,  unless 
acceptance  is  precluded  by  the  Rules  (rules) 
of  the  Corporation. 

(5)  Any  ETP  Holder  [or  ETP  Firm)  who 
receives,  via  the  facilities  of  the  Corporation, 
a  commitment  to  trade  through  ITS  from  ' 
another  market  center  and  who  intends  to 
reject  that  commitment  shall  notify,  via  the 
facilities  of  the  Corporation,  the  market 
center  from  which  the  commitment  was  sent 
of  such  rejection  as  promptly  as  possible. 

(6)  Any  commitment  to  trade  received  [on 
the  Floor)  through  ITS  and  any  execution 
thereof  and  any  commitment  to  trade  issued 
by  an  ETP  Holder  (or  ETP  Firm),  via  the 
facilities  of  the  Corporation,  through  ITS 
shall  be  subject  to  such  Rules  (rules)  as  the 
Corporation  may  from  time  to  time 
determine. 

Pre-Opening  Application 

(7)  The  provisions  of  subparagraph  (1) 
above  shall  also  be  applicable  to  any 
transaction  effected  through  the  Pre-Opening 
Application.  The  Pre-Opening  Application 
applies  in  two  instances.  First,  it  applies 
whenever  a  market  maker  in  any  Participant 
market  [Market),  in  arranging  an  opening 
transaction  in  his  or  her  market  in  a  System 
security,  anticipates  that  the  opening 
transaction  will  be  at  a  price  that  represents 
a  change  from  the  security's  "previous  day's 
consolidated  closing  price"  at  more  than  the 
"applicable  price  change."  Second,  it  applies 
whenever  an  "indication  of  interest"  (i.e.,  an 
anticipated  opening  price  range)  is  sent  to  the 
CTA  Plan  Processor  as  required  or  permitted 
by  the  CTA  Plan  or  a  Participant  market's 
rules. 

(8)  Openings 

(A)  [(i))  Notification  Requirements 
(i)  [(A)]  Applicable  Price  Change 
(1)  Initial  Notification — Whenever  a  Market 
Maker  [specialist),  in  arranging  an  opening 
transaction  through  the  facilities  o/[on]  the 
Corporation  in  any  Eligible  Listed  Security, 
anticipates  that  the  opening  transaction  (on) 
through  the  facilities  of  the  Corporation  will 
be  at  a  price  that  represents  a  change  from 
the  security's  previous  day's  consolidated 
closing  price  of  more  than  the  "applicable 
price  change"  (as  defined  below),  he  or  she, 
via  the  facilities  of  the  Corporation,  shall 
notify  the  other  Participant  markets  of  the 
situation  by  sending  a  "pre-opening 
notification"  through  the  System.  Thereafter, 
the  Market  Maker  [specialist)  shall  not  open 
the  security  in  his  or  her  market  until  not  less 
than  three  minutes  after  the  [his) 


transmission  of  the  pre-opening  notification. 
The  "applicable  price  changes"  are: 


Security 


Network  A 
Network  B 


Consolidated  closing  price 


Applicable  price  change 
(more  than) 


Under  $15 10  or  %  point 

$15  or  over*  .25  or  V«  point 

Under  $5 10  or  Va  point 

$5  or  over*  25  or  V*  point 

— A  pre-opening  notification  shall: 
(A)  t>e  designated  as  a  pre-opening  notification  ("IND"); 
(B)  identify  the  panicipant  market  ("P"),  the  Market  Mafcer  [specialist]  and  the  security  ("XYZ");  and 
(C)  indicate  the  "applicable  price  range"  by  being  formatted  as  a  standardized  pre-opening  administra- 
tive message  as  follows: 
IND  P/XYZ  (RANGE) 
The  price  range  shall  not  exceed  the  "applicable  price  range"  shown  below: 


Network  A 


Network  B 


Under $50  

$50  or  over*  .'. 

Under $10  

$10  or  over*  

Ttie  price  range  also  shall  not  straddle  the  previous  day's 'consolidated  closing  price,  although  it  may  include  it  as  an  eridpoint  (e.g.,  a.10-.60  or 
'/fe-%  price  range  would  be  permissible  if  the  previous  day's  consolidated  closing  price  were  .10  or  .60  or  Va  or  %,  but  not  if  the  ctosing  price 

were  .25,  or  .40  or  .50  or  V*.  or  %  or  V2). 


.50  or  i/fe  point 

1  point  or,  for  stocks  tradlr>g  In  decimals.  1 .00 

.50  or  ^/z  point 

1  point  or,  for  stocks  trading  in  decimals,  1 .00 


•|f  the  previous  day's  consolidated  closing  price  of  a  Networi^  A  Eligible  Secunty  exceeded  $100  and  the  security  does  not  underiie  an  indi- 
vidual stock  option  contract  listed  and  currently  trading  on  a  national  securities  exchange,  the  "applicable  pnce  range"  Is  two  dollars 

*  If  the  previous  day's  consolidated  closing  pnce  of  a  Networt<  B  Eligible  Security  exceeded  $75  and  the  security  is  not  a  Portfolio  Depository 
Receipt,  Index  Fund  Share,  or  Trust  Issued  Receipt,  or  does  not  underiie  an  individual  stock  option  contract  listed  and  currently  trading  on  a  na- 
tional securities  exchange,  the  "applicable  price  range"  is  two  dollars. 


(2)  Subsequent  Notifications — If,  after 
sending  a  pre-opening  notification,  the 
situation  in  a  Market  Maker's  [specialist's) 
market  changes,  he  or  she  may  have  to  issue, 
via  the  facilities  of  the  Corporation,  a 
subsequent  pre-opening  notification.  The 
three  situations  requiring  subsequent  pre- 
opening  notifications  are  described  below. 
Subsequent  pre-opening  notifications  shall 
be  standardized  pre-opening  administrative 
messages.  After  sending  a  subsequent 
notification,  the  Market  Maker  (specialist] 
shall  wait  either  (A)  one  minute  or  (B)  until 
the  balance  of  the  original  three-minute 
waiting  period  expires  whichever  is  longer, 
before  opening  his  or  her  market  [i.e.,  if  more 
than  one  minute  of  the  initial  waiting  period 
has  not  yet  expired  at  the  time  the 
subsequent  notification  is  sent,  the  Market 
Maker  [specialist]  must  wait  for  the  rest  of 
the  period  to  pass  before  opening  his  or  her 
market). 

(I)  Increase  or  Decrease  in  Applicable  Price 
Range — Where,  prior  to  the  Market  Maker's 
[specialist's]  opening  of  his  or  her  market  in 
the  security,  his  or  her  anticipated  opening 
price  shifts  so  that  it  (1)  is  outside  of  the 
price  range  specified  in  his  or  her  pre- 
opening  notification  but  (2)  still  represents  a 
change  from  the  previous  day's  consolidated 
closing  price  of  more  than  the  applicable 
price  change,  he  or  she  shall  issue,  via  the 
facilities  of  the  Corporation,  a  replacement 
preopening  notification  (an  "additional" 
notification)  through  the  System  before 
opening  his  or  her  market  in  the  security.  An 
additional  notification  contains  the  same 
kind  of  information  as  is  required  in  an 
original  preopening  notification. 

(II)  (n.)  Shift  to  Within  Applicable  Price 
Change  Parameter — 

(a)  The  Market  Maker  [specialist)  shall,  by 
issuing,  via  the  facilities  of  the  Corporation, 
a  "cancellation"  notification  through  the 


System,  notify  the  Participant  market{s)  of 
the  receiving  market  maker(s)  prior  to 
opening  the  security  if  the  price  at  which  he 
or  she  anticipates  opening  his  or  her  market 
shifts  so  that  it  (1)  is  outside  of  the  price 
range  specified  in  his  or  her  pre-opening 
notification  but  (2)  does  not  represent  a 
change  bom  the  previous  day's  consolidated 
closing  price  of  more  than  the  applicable 
price  change. 

(b)  Notwithstanding  the  preceding 
sentence,  in  situations  where  the  price  range 
in  an  initial  or  additional  notification 
includes  price  variations  equal  to  or  less  than 
the  applicable  price  change  parameters,  the 
"cancellation"  notification  signifies  that  the 
anticipated  opening  price:  (1)  may  or  may  not 
be  outside  of  the  price  range  specified  in  the 
pre-opening  notification  and  (2)  does  not 
represent  a  change  from  the  previous  day's 
consolidated  closing  price  of  more  than  the 
applicable  price  change.*** 

(Ill)  Participation  as  Principal  Precluded 
("Second  Look") — If  a  responding  market 
maker  who  has  shown  in  his  or  her  pre- 
opening response  interest  as  principa)  at  a 
price  better  than  the  anticipated  opening 
price  would  be  precluded  from  participation 
as  principal  in  tbe  opening  transaction  [e.g., 
his  or  her  responding  principal  interest  is  to 
sell  at  a  price  Ve  or  more  below  the  opening 
price  established  by  paired  agency  orders), 
the  Market  Maker  [specialist]  shall  send,  via 


***  Example:  CTA  dose  at  30.  Pre-Opening 
Notification  sent  with  any  one  of  the  following 
price  ranges  30 — V2:  30vJ — Vb;  or  SO'A — 'A.  It  is 
then  determined  that  the  stock  will  open  at  29V4  or 
%.  Under  paragraph  (Il)(a),  the  Market  Maker 
[specialist]  "shall"  send,  via  the  facilities  of  the 
Corporation,  cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will  open  at  30, 
30'/b,  or  3OV4,  the  Market  Maker  (specialist)  need 
not  reindicate  stock,  via  the  facilities  of  tbe 
Corporation,  pursuant  to  paragraph  (n)(b). 


the  facilities  of  the  Corporation,  a  "second 
look"  notification  tiirough  the  System 
notifying  such  responding  market  maker  of 
the  price  and  size  at  which  he  or  she  could 
participate  as  principal  [i.e.,  in  the 
parenthetical  example  above,  the  total 
amount  of  the  security  that  he  or  she  would 
have  to  sell  at  the  Ve  better  price  to  permit 
the  opening  transaction  to  occur  at  that 
price). 

(ii)[[B]]  Tape  Indications— If  the  CTA  Plan 
or  the  Corporation's  Rules  (rules)  require  or 
permit  that  an  "indication  of  interest"  (i.e., 
an  anticipated  opening  price  range)  in  a 
security  be  furnished  to  the  consolidated  last 
sale  reporting  system  prior  to  the  opening  of 
trading,  or  reopening  of  trading  following  a 
halt  or  suspension  in  trading  in  one  or  more 
Eligible  Listed  Securities,  then  the  furnishing 
of  an  indication  of  interest,  in  such  situations 
shall,  without  any  other  additional  action 
required  of  the  Market  Maker  [specialist),  (1) 
initiate  the  Pre-Opening  process,  and,  (2)  if 
applicable,  substitute  for  and  satisfy  the 
requirements  of  paragraphs  l8)(A)(i)(l), 
(8)(A)(ij(2)(l)  and  (8)lA)(i)(2)(II)  [(8)(i)(A)(l), 
(8)(i)(A)(2)(I)  and  (8)(i)(A)(2)(II)].  (While  the 
furnishing  of  an  indication  of  interest  to  the 
consolidated  last  sale  reporting  system 
satisfies  the  notification  requirements  of  this 
Rule  [rule],  a  Market  Maker  [a  specialist) 
should  also  transmit,  via  the  facilities  of  the 
Corporation,  the  indication  through  the 
System  in  the  format  of  a  standardized  pre- 
opening administrative  message.)  In  any  such 
situation  the  Market  Maker  [s()ecialist]  shall 
not  open  or  reopen  the  security  until  not  less 
than  three  minutes  after  the  [his] 
transmission  of  the  opening  or  reopening 
indication  of  interest.  For  the  purpose  of 
paragraphs  (8)(BHi),  (8)(B){iii),  l8)(A)(i)(2)(in). 
(8)(B)(iv).  (8)(B)(vj,  (8)(C)  and  (8)(A)(ii) 
[8(ii)(A),  8(ii)(C),  8(i)(A)(2)(ni),  8(i)(D), 
8(ii)(E).  8(iii)  and  8(i)(B))  "pre-opening 


78870 


Federal  Register/Vol.  65,  No.  242 /Friday,  December  15,  2000/Notices 


Federal  Register/Vol.  65,  No.  242 /Friday,  December  15,  2000/Notices 


78871 


notification"  includes  an  indication  of 
interest  furnished  to  the  consolidated  last 
sale  reporting  service. 

(By((ii)l  Pre-Opening  Responses 

(i)  [Decision  on  Opening  Transaction — 
Subject  to  paragraph  8(B)(ii)  [(8)(ii)(B)l.  If  a 
Market  Maker  [specialist]  who  has  issued,  via 
the  facilities  of  the  Corporation,  a  pre- 
opening  notification  receives,  via  the 
facilities  of  the  Corporation,  "pre-opening 
responses"  through  the  System  containing 
"obligation  to  trade"  from  market  makers  in 
other  Participant  markets  ("responding 
market  makers"),  he  or  she  shall  combine 
those  obligations  with  orders  he  or  she 
already  holds  in  the  security  and,  on  the 
basis  of  this  aggregated  information,  decide 
upon  the  opening  transaction  in  the  security. 
If  the  Market  Maker  [specialist]  has  received, 
via  the  facilities  of  the  Corporation,  more 
than  one-pre-opening  response  from  a 
Participant  market,  he  or  she  shall  include  in 
such  combination  only  those  obligations  to 
trade  from  such  Participant  market  as  are 
specified  in  the  most  recent  response 
whether  or  not  the  most  recent  response 
expressly  cancels  the  preceding  response(s). 
An  original  or  revised  response,  via  the 
facilities,  received  after  the  Market  Maker 
[specialist]  has  affected  his  or  her  opening 
transaction  shall  be  to  no  effect. 

(ii)[[B]\  Pre-Opening  Responses  from  Open 
Markets — A  Market  Maker,  via  the  facilities 
of  the  Corporation,  [specialist]  must  accept 
only  those  pre-opening  responses  sent  to  the 
Corporation  by  market  makers  in  other 
Participant  markets  prior  to  the  opening  of 
the[ir]  market[s]  for  trading  in  the  security.' 
Following  a  halt  or  suspension  in  trading  on 
the  Corporation,  a  Market  Maker,  via  the 
facilities  of  the  Corporation,  [specialist]  must 
accept  only  those  pre-opening  responses  sent 
by  market  makers  to  the  Corporation  from 
other  Participant  markets  that  halted  trading 
in  the  security  contemporaneously  with  the 
Corporation  and  that  had  not  resumed 
trading  in  the  security  at  the  time  the  pre- 
opLiiing  response  is  sent. 

In  the  event  that  one  or  more  market 
makers  from  Participant  markets  that  have 
already  opened  trading  in  a  security  or,  with 
respect  to  a  halt  or  suspension  in  trading, 
either  did  not  halt  trading  in  a  security 
contemporaneously  with  the  Corporation,  or 
has  already  resumed  trading  in  a  security, 
respond  to  a  pre-opening  notification  in  that 
security,  the  Market  Maker  [specialist]  need 
not,  but  may  in  his  or /ler  discretion,  accept, 
via  the  facilities  of  the  Corporation,  such 
responses  for  the  purpose  of  inclusion  in  the 
opening  or  reopening  transaction.  In  the 
event  that  a  Participant  market  opens  or  with 
respect  to  a  halt  or  suspension  in  trading, 
resumes  trading  in  a  security  subsequent  to 
a  market  maker  in  that  Participant  market 
sending  a  pre-opening  response  but  prior  to 
the  opening  or  reopening  transaction  on  the 
Corporation,  the  market  maker  who  sent  the 
pre-opening  response  to  the  Corporation 
must  confirm  the  pre-opening  response  by 


•  For  purposes  of  this  section,  the  market  in  a 
security  is  opened  (or  reopened)  with  either  a  trade 
or  a  quotation,  if  trades  are  being  reported  to  the 
Consolidated  Tape  and  quotes  are  being 
disseminated  on  the  Consolidated  Quotation 
System. 


sending  an  administrative  message  through 
the  System  stating  that  the  response  remains 
valid:  if  the  market  maker  fails  to  so  confirm 
the  pre-opening  response,  the  Market  Maker 
[specialist]  need  not,  but  may  in  his  or  her 
discretion,  accept,  via  the  facilities  of  the 
Corporation,  the  original  response  for  the 
purpose  of  inclusion  in  the  opening  or 
reopening  transaction. 

(iii)[(C)]  Allocation  of  Imbalances — 
Whenever  pre-opening  responses  from  one  or 
more  responding  market  makers  include 
obligations  to  take  or  supply  as  principal 
more  than  50  percent  of  the  opening 
imbalance,  the  Market  Maker  [specialist]  may 
take  or  supply  as  principal  50  percent  of  the 
imbalance  at  the  opening  price,  rounded  up 
or  down  as  may  be  necessary  to  avoid  the 
'allocation  of  odd  lots.  In  any  such  case, 
where  the  pre-opening  response  is  from  more 
than  one  responding  market  maker,  the 
Market  Maker  [specialist]  shall  allocate  the 
remaining  imbalance  (which  may  be  greater 
than  50  percent  if  the  Market  Maker 
[specialist]  elects  to  take  or  supply  less  than 
50  percent  of  the  imbalance)  among  them  in 
proportion  to  the  amount  each  obligated 
himself  or  herself  Xo  take  or  supply  as 
principal  at  the  opening  price  in  his  or  her 
pre-opening  response,  rounded  up  or  down 
as  may  be  necessary  to  avoid  the  allocation 
of  odd  lots.  For  the  purpose  of  this  paragraph 
8(B)(iii)  [(8)(ii){C)],  multiple  responding 
market  makers  in  the  same  Eligible  Listed 
Security  in  the  same  Participant  market  shall 
be  deemed  to  be  a  single  responding  market 
maker. 

0  v^[(D)]  Treatment  of  Obligations  to 
Trade — In  receiving  a  pre-opening  response 
via  the  facilities  of  the  Corporation,  a  Market 
Maker  [specialist],  via  the  facilities  of  the 
Corporation,  shall  accord  to  any  obligation  to 
trade  as  agent  included  in  the  resfusnse  the 
same  treatment  as  he  or  she  would  to  an 
order  entrusted  to  him  or  her  as  agent  on  the 
Corporation  [Exchange]  at  the  same  time 
such  obligation  was  received. 

rvyi(E)]  Responses  Increasing  the 
Imbalance — A  Market  Maker  [specialist]  shall 
not  reject,  via  the  facilities  of  the 
Corporation,  a  pre-opening  response  that  has 
the  effect  of  further  increasing  the  existing 
imbalance  for  that  reason  alone. 

^C7[(iii)]  Reports  of  Participation — 
Promptly  following  the  opening  in  any 
security  as  to  which  a  Market  Maker,  via  the 
facilities  of  the  Corporation,  [an  Exchange 
specialist]  issued  pre-opening  notification, 
the  Market  Maker,  via  the  facilities  of  the 
Corporation,  [specialist]  shall  report  to  each 
Participant  responsible  for  a  market  in  which 
one  or  more  responding  market  makers  are 
located  (A)  the  amount  of  the  security 
purchased  and/or  sold,  if  any,  by  the 
responding  market  maker(s)  in  the  opening 
transaction  and  the  price  thereof  or  (B)  if  the 
responding  market  maker's  response(s) 
included  agency  or  principal  interest  at  the 
opening  price  that  did  not  participate  in  the 
opening  transaction,  the  fact  that  such 
interest  did  not  so  participate. 

(9)  Opening  in  Other  Participating  Markets 

Mi((i)]  Pre-Opening  Responses — Subject  to 
paragraph  (9)(B)  ((9)(ii)],  whenever  a  Market 
Maker,  via  the  facilities  of  the  Corporation, 
[specialist]  who  has  received  a  pre-opening 


notification  as  provided  in  the  ITS  Plan  in 
any  Eligible  Listed  Seciirity  as  to  which  he 
or  she  is  registered  as  a  Market  Maker 
[specialist]  wishes  to  participate  in  the 
opening  of  that  security  in  the  Participant 
market  from  which  the  pre-opening 
notification  was  issued,  he  or  she  may  do  so 
by  sending,  via  the  facilities  of  the 
Corporation,  obligations  to  trade  through  the 
System  to  such  Participant  market  in  a  pre- 
opening  response.  A  pre-opening  response 
shall: 

W[(A}]  be  designated  as  a  pre-opening 
response  ("RES") 

A'jj[(B)]  Identify  the  Participant  market  P, 
the  Market  Maker  [specialist]  and  the 
security  ("XYZ"),  and 

(Hi)  [(C)]  Show  the  Market  Maker's    • 
[specialist's]  interest  (if  any),  both  as 
principal  for  his  or  her  own  account  ("P") 
and  as  agent  for  orders  left  with  him  or  her 
("A"),  at  each  price  level  within  the  price- 
range  indicated  in  the  pre-opening 
notification  (e.g.,  40 Vs,  reflected  on  a  netted 
share  basis  by  being  formatted  as  a 
standardized  pre-opening  administrative 
message  as  follow:  RES/P/XYZ  BUY  A— P 
40% 

The  response  may  also  show  market  orders 
separately. 

W[(ii)]  Response  When  the  Corporation  is 
Open — Notwithstanding  paragraph  (9)(A) 
[(9)(i)].  a  Market  Maker  [specialist]  who  has 
received  via  the  facilities  of  the  Corporation. 
a  pre-opening  notification  in  any  Eligible 
Listed  Security  in  which  he  or  she  is 
registered  as  a  Market  Maker  [specialist] 
should  not  send,  via  the  facilities  of  the 
Corporation,  a  pre-opening  response  to  the 
originator  of  such  notification  if  (i)  [(A)]  the 
market  for  trading  in  the  security  is  open  on 
the  Corporation  or  (ii)  [(B)]  the  Participant 
market  from  which  the  notification  emanated 
had  declared  a  halt  or  suspension  in  trading 
in  such  security,  and  the  Corporation  either 
had  not  halted  trading  in  the  security 
reasonably  contemporaneously  with  the 
Participant  Market  or  had  resumed  trading 
during  the  halt  or  suspension  in  trading. 

rCj  [(iii)]  Revised  Responses — a  Market 
Maker  [specialist]  may  cancel  or  modify  his 
or  her  pre-opening  response  by  sending 
through  the  System,  via  the  facilities  of  the 
Corporation,  a  revised  response  that  cancels 
the  obligations  to  trade  contained  in  this 
original  responses  and,  if  a  modification  is 
desired,  that  substitutes  new  obligations  to 
trade  stating  the  Market  Maker's  [specialist's] 
aggregate  interest  (i.e.,  his  or /ler  interest 
reflected  in  the  original  response  plus  any 
additional  interest  and/or  minus  any 
withdrawn  interest)  at  each  price  level.  Each 
succeeding  response,  even  if  it  fails  to 
expressly  cancel  its  predecessor  response, 
shall  supersede  the  predecessor  response  in 
its  entirety.  Any  revised  response  shall  be  to 
no  effect  if  received  in  the  Participant  market 
from  which  the  pre-opening  notification  was 
issued  after  the  security  has  opened  in  such 
Participant  market. 

(D){iv]  Sole  Means  of  Pre-Opening 
Routing — Once  a  pre-opening  notification  as 
to  any  security  is  received  through  the 
facilities  o/(onl  the  Corporation,  the  one  or 
more  Market  Makers  [specialists]  in  such 
security  shall  submit,  via  the  facilities  of  the 


Corporation,  any  obligations  to  trade  that 
security  as  principal  for  his,  her  or  their  own 
accounts  to  the  Participant  market  from 
which  the  pre-opening  notification  was 
issued  only  through  the  Pre-Opening 
Application  and  shall  not  send  orders  to 
trade  that  security  for  his,  her  or  their  own 
accounts  to  such  Participant  market  for 
participation  at  the  opening  in  that  market  by 
any  other  means.  The  foregoing  sentence 
shall  have  no  application  to  orders  sent  to 
that  market  by  the  Market  Makers,  via  the 
facilities  of  the  Corporation,  [specialists(s)] 
prior  to  the  issuance  of  a  pre-opening 
notification. 

(E)  Use  of  System  before  Opening  or 
Reopening— No  ETP  Holder[,  Equity  ASAP 
Holder  or  ETP  Firm]  where  acting  as 
principal  or  agent,  shall  send,  via  the 
facilities  of  the  Corporation,  an  obligation  to 
trade,  commitment  to  trade  or  order  in  any 
security  in  the  Participant  market  (or  prior  to 
the  resumption  of  trading  in  the  securify  in 
the  Participant  market  following  the 
initiation  of  a  halt  or  suspension  in  trading 
in  the  security  until  a  pre-opening 
notification  in  the  security  has  been  issued 
from  the  other  Participant  market,  or,  if  no 
pre-opening  notification  is  required,  until  the 
market  in  the  security  has  opened  in  such 
other  Participant  market. 

(F)\(iv]]  Duration  of  Obligations  to  Trade — 
Responses  to  pre-opening  notifications  shall 
be  volunteiry,  but  each  obligation  to  trade  that 
at  a  Market  Maker  [specialist]  includes,  via 
the  facilities  of  the  Corporation,  in  any  pre- 
opening  response,  or  in  any  modification  of 
a  pre-opening  reponse,  shall  remain  binding 
on  him  or  her,  and  on  any  person  for  whom 
he  or  she  is  acting,  until  the  security  has 
opened  in  the  Participant  market  from  which 
the  pre-opening  notification  was  issued  or 
until  a  cancellation  or  modification  of  such 
obligation  has  been  received  in  such 
Participant  [participant]  market,  and  any 
such  modification  shall  itself  be  binding  on 
the  Market  Maker  [specialist]  or  such  person 
until  a  subsequent  cancellation  or 
modification  thereof  has  been  received  in 
such  Participant  market.  The  preceding 
sentence  applies  to  obligations  to  trade  even 
if  included  in  pre-opening  responses 
contravening  paragraph  (8)(B)  [(8)(ii)]. 

Commentary 

01.  No  ETP  Holder[,  Equity  ASAP  Holder 
or  ETP  Firm]  shall  buy  against  a  commitment 
to  sell  designated  as  "short"  which  is 
received  through  [on]  the  facilities  of  the 
Corporation  if  the  resulting  transaction 
would  violate  the  short  selling  rules. 

02.  Any  purchase  or  sale  against  a 
commitment  to  trade  received  through  [on] 
the  facilities  of  the  Corporation  shall  be 
effected  in  accordance  with  the  Rules  [rules] 
applicable  to  the  making  of  bids,  offers  and 
transactions  on  (he  facilities  of  the 
Corporation  [facility]. 

03.  For  the  purposes  of  this  Rule  [rule], 
the  market  in  a  security  is  opened  (or 
reopened)  with  either  a  trade  or  quotation,  if 
trades  are  being  reported  to  the  Consolidated 
Tape  and  quotes  are  being  disseminated  to 
the  Consolidated  Quotation  System. 

[.04— Deleted] 


ITS  "Trade-Throughs"  and  "Locked 
Markets" 

Rule  7.56  [7.67](a).  Definitions. 

(1)  An  "Exchange  trade-through,"  as  that 
term  is  used  in  this  Rule,  occurs  whenever 
an  ETP  Holder  [or  ETP  Firm]  initiates  the 
purchase  of  an  Eligible  Listed  Securify 
through  the  facilities  of  [on]  the  Corporation 
at  a  price  which  is  higher  than  the  price  at 
which  the  security  is  being  offered  (or 
initiates  the  sale  of  such  a  securify  through 
the  facilities  o/(on]  the  Corporation  at  a  price 
which  is  lower  than  the  price  at  which  the 
security  is  being  bid  for)  at  the  time  of  the 
purchase  (or  sale)  in  another  ITS 
participating  market  center  as  reflected  by 
the  bid  (offer)  then  being  displayed  [on  the 
Floor]  from  such  other  market  center.  The 
ETP  Holder  [or  ETP  Firm]  described  in  the 
foregoing  sentence  is  referred  to  in  this  Rule 
as  the  ETP  Holder  [or  ETP  Firm  ]  who 
initiated  a  trade-through. 

(2) — No  change. 

(3)  A  "third  participating  market  center 
trade-through,"  as  that  term  is  used  in  this 
Rule,  occurs  whenever  an  ETP  Holder  [or 
ETP  Firm  on  the  Corporation)  initiates  the 
purchase  of  an  Eligible  Listed  Securify  by 
sending  a  commitment,  via  the  facilities  of 
the  Corporation,  to  trade  through  the  System 
and  such  commitment  results  in  an  execution 
at  a  price  which  is  higher  than  the  price  at 
which  the  security  is  being  offered  (or 
initiates  the  sale  of  such  a  security  by 
sending,  via  the  facilities  of  the  Corporation, 
a  commitment  to  trade  through  the  System 
and  such  commitment  results  in  an  execution 
at  a  price  which  is  lower  than  the  price  at 
which  the  security  is  being  bid  for)  at  the 
time  of  purchase  (or  sale)  in  another  ITS 
participating  market  center,  as  reflected  by 
the  offer  (bid)  then  being  displayed  through 
the  facilities  of  the  Corporation.  The  ETP 
Holder  [member]  described  in  the  foregoing 
sentence  is  referred  to  in  this  Rule  as  the 
"ETP  Holder  [or  ETP  Firm]  who  initiated  a 
third  participating  market  center  trade- 
through." 

(4)  A  "trade-through,"  as  that  term  is  used 
in  this  Rule,  means  either  an  Exchange  trade- 
through  [on  the  facilities  of  the  Corporation] 
or  a  third  participating  market  center  trade- 
through. 

(b)  Trade  Throughs. 

When  purchasing  or  selling,  either  as 
principal  or  agent,  any  Eligible  Listed 
Security  through  the  facilities  of  [on]  the 
Corporation  or  by  issuing,  via  the  facilities  of 
the  Corporation,  a  commitment  to  trade 
through  the  System.  ETP  Holders[,  Equify 
ASAP  Holder  or  ETP  Firms]  should  avoid 
initiated  a  trade-through  unless  the 
provisions  of  paragraphs  (b)(3)  below  are 
applicable. 

(2)(A)  Except  as  provided  in  paragraph 
(b)(3)  below,  if  a  trade-through  occurs  and  a 
complaint  thereof  is  received  by  the 
Corporation  through  the  System  from  the 
party  whose  bid  or  offer  was  traded-through 
("the  aggrieved  party",  then: 

(i)  In  the  case  of  an  Exchange  trade-through 
[on  through  the  facilities  of  the  Corporation] 
only,  if  the  ETP  Holder[or  ETP  Firm)  who 
initiated  the  trade-through  and  the  party  on 
the  contra  side  of  the  transaction  each 
initiated  the  transaction  (while  on]  through 


the  facilities  of  the  Corporation  for  his  or  or 
her  ov/n  account  or  any  account  in  which  he 
or  she  has  an  interest,  the  transaction  shall 
be  deemed  void  and  a  cancellation  therefore 
shall  be  reported  through  the  consolidated 
last  sale  reporting  system; 

(ii)  Except  as  provided  in  paragraph 
(b)(2)(A)(i)  above,  (a)  the  ETP  Holder  [or  ETP 
Firm]  who  initiated  the  trade-through  shall 
satisfy,  or  cause  to  be  satisfied  the  bid  or  offer 
traded-through  in  its  entirely  either  at  the 
price  of  such  bid  or  offer,  or,  at  the  price  that 
caused  the  trade-through  (as  determined  in 
accordance  with  paragraph  (b)(2)(B)  below) 
or,  (b)  if  he  or  she  elects  not  to  do  so  (and, 
in  the  case  of  an  third  participating  market 
center  trade-through  he  or  she  obtains  the 
agreement  of  the  contra  party  within  the  ITS 
participating  market  center  that  received  the 
commitment  that  caused  that  trade-through), 
then  the  price  of  the  transaction  which 
constituted  the  trade-through  shall  be 
corrected  to  a  price  at  which  a  trade-through 
would  not  have  occurred  and  the  price 
correction  shall  be  reported  through  the 
consolidated  last  sale  reporting  system. 

(B)  The  price  at  which  the  bid  or  offer 
traded-through  shall  be  satisfied  pursuant  to 
clause  (a)  of  paragraph  (b)(2){A)(ii)  shall  be 
the  price  of  such  bid  or  offer  except  if: 

(i)  the  transaction  that  constituted  the 
trade-through  was  of  "block  size"  but  did  not 
constitute  a  "block  trade"  (as  those  terms  are 
defined  in  Rule  7.57  [7.68]);  and 

(ii)  the  ETP  Holder  [or  ETP  Firm]  who  ^ 
initiated  the  trade-through  did  not  make 
every  reasonable  effort  to  satisfy  or  cause  to 
be  satisfied,  through  the  System,  the  bid  or 
offer  traded-through  at  its  price  and  in  its 
entirefy  within  two  (2)  minutes  from  the  time 
the  report  of  this  transaction  that  constituted 
the  trade-through  was  disseminated  over  the 
high  speed  line  of  the  consolidated  last  sale 
report  system.  In  the  case  of  such  exception, 
the  price  at  which  the  bid  or  offer  traded- 
through  shall  be  satisfied  shall  be  the  price 
that  caused  the  trade-through. 

Whenever  paragraph  (b)(2)(A)(ii)  applies,  if 
the  ETP  Holder  [or  ETP  Firm]  who  initiated 
the  trade- through,  or  the  party  (or  the  broker/ 
dealer  within  another  ITS  participating 
market  center)  on  the  contra  side  of  the 
transaction  was.  of  if  both  such  parties  were 
executing  (in  whole  or  in  part)  orders  that 
originated  from  off  the  facilities  of  the 
Corporation  or  off  the  Floor  of  the  other 
[their]  respective  market  centers  [Floor],  each 
such  order  to  portion  thereof  that  was 
executed  in  the  transaction  that  constituted 
the  trade-through  (whether  such  order  or 
portion  thereof  was  executed  by  the  party 
who  initiated  the  trade-through  or  by  the 
member  or  a  broker/dealer  within  another 
ITS  participating  market  center  on  the  contra 
side  of  the  transaction)  shall  receive  the  price 
that  caused  the  trade-through  or  the  price  at 
which  the  bid  or  offer  traded-through  was 
satisfied,  if  it  was  satisfied,  pursuant  to 
clause  (a)  of  paragraph  (b)(2)(A)(ii)  or  the 
adjusted  price,  if  there  was  an  adjustment, 
pursuant  to  clause  (b)  of  paragraph 
(b)(2)(A)(ii),  whichever  price  is  most 
beneficial  to  the  order  or  portion.  Resulting 
money  differences  shall  be  the  liability  of  the 
party  who  initiated  the  trade  through. 
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(3)  The  provisions  of  paragraph  (b)(2) 
above  shall  not  apply  under  the  following 
conditions: 

(A)-(C) — No  change. 

(D)  the  trade-through  occurred  during  a 
period  when,  with  respect  to  the  Eligible 
Listed  Security  which  was  the  subject  of  the 
trade-through,  ETP  Holders  [and  ETP  Firms 
of  the  Corporation]  were  relieved  of  their 
obligations  under  paragraph  (c)(2)  of  Rule  11 
Acl-1  pursuant  to  the  "unusual  market" 
exception  of  paragraph  (b)(3)  of  Rule  llAcl- 
1;  provided,  however,  that,  unless  the 
provisions  of  this  paragraph  (b)(3)  (other  than 
those  of  this  proviso)  apply,  during  any  such 
period  ETP  Holders  (and  ETP  Firms]  shall 
make  every  reasonable  effort  to  avoid  trading- 
through  any  bid  or  offer  displayed  on  the 
Floor  from  another  ITS  participating  market 
center  whose  members  are  not  relieved  of 
their  obligations  under  said  paragraph  (c)(2) 
with  respect  to  such  bid  or  offer; 

(E)-(G) — No  change. 

(c)  Complaints  and  Responses  to 
Complaints. 

(1)  When  a  trade-through  complaint  is 
received  by  the  Corporation,  it  shall  be  the 
duty  of  the  ETP  Holder  [or  ETP  Firm]  who 
initiated  the  trade-through  to  respond  as 
promptly  as  practicable  to  the  aggrieved 
party.  Such  a  response  shall  notify  the 
aggrieved  party  either: 

(A)-(B)— No  change. 

(2) — No  change. 

(A) — No  change. 

(B)  the  loss  proximately  caused  by  the 
trade-through  that  would  have  been  suffered 
by  the  aggrieved  party  had  he  or  she 
purchased  or  sold  the  security  subject  to  the 
trade-through  so  as  to  mitigate  his  or  her  loss 
cuid  had  such  purchase  or  sale  been  effected 
at  the  "loss  basis  price." 

For  purposes  of  this  paragraph,  the  "loss 
basis  price"  shall  be  the  price  of  the  next 
transaction,  as  reported  by  the  high  speed 
line  of  the  consolidated  last  sale  reporting 
system,  in  the  security  in  question,  after  one 
hour  has  lapsed  from  the  time  the  complaint 
is  received  by  the  Corporation  (or,  if  the 
complaint  is  so  received  within  the  last  hour 
of  trading  on  the  Corporation  on  any  day, 
then  the  price  of  the  opening  transaction  in 
such  security  being  displayed  through  the 
facilities  of  [on]  the  Corporation  on  the  next 
day  on  which  the  Corporation  trades  that 
security). 

(3)  Any  ETP  Holder  (or  ETP  Firm]  who  is 
an  aggrieved  party  may  at  any  time,  at  his  or 
her  discretion,  take  steps  to  establish  and 
mitigate  any  loss  he  or  she  might  incur  as  a 
result  of  the  trade-through.  He  or  she  shall 
give  prompt  notice  to  the  other  market 
[exchange]  center  of  any  such  action. 

(4)  If  a  complaint  of  a  purported  trade- 
through  is  received  by  the  Corporation  and 
the  complained-of  transaction  resulted  from 
an  ETP  Holder's  [or  ETP  Firm's]  execution 
[on]  through  the  facilities  of  the  Corporation 
of  a  commitment  to  trade  received  from 
another  ITS  participating  market  center,  the 
ETP  Holder  [or  ETP  Firm]  should,  if 
circumstances  permit,  make  reasonable 
efforts  to  notify  the  complaining  peirty  as 
promptly  as  practicable  following  receipt  of 
the  complaint.  (A)  that  the  transaction  was 
not  initiated  [on]  through  the  facilities  of  the 


Corporation  and  (B)  of  the  identity  of  the  ITS 
participating  market  center  that  originated 
the  commitment.  Neither  compliance  nor 
non-compliance  with  the  preceding  sentence 
shall  be  the  basis  for  any  liability  of  the  ETP 
Holder  [or  ETP  Firm]  for  any  loss  associated 
with  the  complained-of  transaction. 

(5)  If  a  transaction  that  resulted  from  the 
[an]  ETP  Holder's  [or  ETP  Finn's]  execution 
[on]  through  the  facilities  of  the  Corporation 
of  a  commitment  to  trade  constitutes  a  trade- 
through  under  the  rules  of  the  originating  ITSi^ 
participating  market  center,  then: 

(A)  if  the  broker/dealer  on  such  market 
center  who  initiated  the  transaction  requests 
that  the  ETP  Holder  [or  ETP  Firm]  correct  the 
price  of  such  transaction  in  accordance  with 
the  counterpart  in  such  market  center's  trade- 
through  rule  to  paragraph  (b)(2)(A)(ii)(b)  of 
this  Rule,  the  ETP  Holder  [or  ETP  Firm]  may. 
but  need  not,  acquiesce  and  so  correct  the 
price;  and 

(B)  paragraph  (b)(2)(C)  of  this  Rule  [rule] 
shall  apply  as  if  the  ETP  Holder  [or  ETP 
Firm]  were  a  contra  party  within  the  meaning 
of  that  paragraph. 

(d)  Locked  Markets. 

(1)  Except  as  provided  in  paragraph  (d)(2) 
below,  an  ETP  Holder  [or  ETP  Finn]  who 
makes  a  bid  for  an  Eligible  Listed  Security 
[on]  through  the  facilities  of  the  Corporation 
and,  in  so  doing,  causes  a  locked  market  with 
another  ITS  participating  market  center,  and 
the  Corporation  receives  a  complaint  through 
the  System  [system]  from  the  market  center 
whose  offer  was  locked,  the  ETP  Holder  [or 
ETP  Firm)  responsible  for  the  locking  shall, 
as  specified  in  the  complaint,  either 
promptly  (A)  send,  via  the  facilities  of  the 
Corporation,  a  commitment  to  trade  to  such 
other  market  center  seeking  the  offer  he  or 
s/ie  has  equaled  or  exceeded,  which 
commitment  shall  be  for  either  the  number 
of  shares  he  or  she  has  bid  for  or  the  number 
of  shares  offered  on  the  other  market  center, 
whichever  is  less;  or  (B)  "unlock"  (i.e.,  adjust 
his  or  her  locking  bid  so  as  not  to  cause  a 
locked  market).  If  the  complaint  specifies 
"unlock",  he  or  she  may  nevertheless  ship 
instead.  The  same  principle  shall  apply  to  an 
ETP  Holder  [or  ETP  Firm]  who  makes  an 
offer  for  an  Eligible  Listed  Security  through 
the  facilities  o/[on]  the  Corporation  and 
causes  a  locked  market  with  another  ITS 
participating  market  center. 

(2)  The  provisions  of  paragraph  (d)(1) 
above  shall  not  apply  when: 

(A) — No  change. 

(B)  the  ETP  Holder  (for  ETP  Firm]  who 
caused  a  locked  market  makes  every 
reasonable  effort  to  comply  with  paragraph 
(d)(1)  above,  but  is  unable  to  comply  because 
of  a  system/equipment  failure  or 
malfunction; 

(C) — No  change. 

(D)  the  locked  market  occurred  at  a  time 
when,  with  respect  to  the  Eligible  Listed 
Security  which  was  the  subject  of  the  locked 
market.  ETP  Holders  (or  ETP  Firms  either]  on 
(through  the  facilities  of]  the  Corporation  or 
members  in  the  ITS  participating  market 
center  in  which  the  aggrieved  member  is 
located  were  relieved  of  their  obligations 
under  paragraph  (c)(2)  of  Rule  llAcl-1 
pursuant  to  the  "unusual  market"  exception 
of  paragraph  (b)(3)  of  Rule  llAcl-1;  or 


(E) — No  change. 

(F)  the  locking  bid  or  offer  no  longer 
prevails  [on  the  Floor]  at  the  time  the 
complaint  is  received  (on  the  Floor].  This 
exemption  is  not  intended  to  discourage  a 
locking  member  from  electing  to  send  a 
commitment  if  the  complaint  requests  him  or 
her  to  do  so. 

Commentary 

.01    The  provisions  of  this  Rule  shall  not 
apply  to  (1)  purchases  and  sales  effected  by 
members  participating  in  the  opening  (or 
reopening)  transaction  in  an  Eligible  Listed 
Security,  or  (2)  any  "block  trade"  as  defined 
in  Rule  7.57  [7.68]. 

[.02— Deleted.] 

.02  [.03]  A  Market  Maker  [Specialist) 
utilizing  an  automatic  quotation  system  for 
quotation  changes  cannot  quote  a  size  greater 
than  one  round  lot  bid  and  offer. 

.03  [.04]— No  change. 

Block  Trade  Policy 

Rule  7.57[7.68](a).  Definitions. 

(1)  A  "block  trade,"  as  that  term  is  used  in 
this  Rule,  means  a  trade  executed  [on] 
through  the  facilities  of  the  Corporation  that: 

(A)-(B)— No  change. 

(C)  involves  either: 

(i)  a  cross  of  block  size  (where  the  ETP 
Holder  [member]  represents  all  of  one  side  of 
the  transaction  and  all  or  a  portion  of  the 
other  side);  or 

(ii)  any  other  transaction  of  block  size  (i.e., 
in  which  the  ETP  Holder  [or  ETP  Firm] 
represents  an  order  of  block  size  on  one  side 
of  the  transaction  only)  that  is  not  the  result 
of  an  execution  at  the  current  bid  or  offer  on 
the  Corporation. 

Contemporaneous  transactions  at  the  same 
price  filling  an  order  or  orders  then  or 
theretofore  represented  through  the  facilities 
of  [on]  the  Corporation  by  an  ETP  Holder  [or 
ETP  Firm]  (including  transactions  resulting 
from  commitments  to  trade  sent,  via  the 
facilities  of  the  Corporation,  by  the  ETP 
Holder  [or  ETP  Firm)  pursuant  to  paragraph 
(b)  below)  shall  be  deemed  to  constitute  a 
single  transaction  for  the  purpose  of  this 
definition. 

(2)  A  "current  bid  or  offer  on  the 
Corporation,"  as  that  term  is  used  in 
paragraph  (a)(l)(c)(ii)  above,  means  the  price 
of  the  current  quotation  on  the  facilities  of 
the  Corporation  established  independently  of 
the  order  to  buy  or  sell  that  is  represented  by 
the  ETP  Holder  [or  ETP  Firm]. 

(3)  A  "bid  or  offer  displayed  from  another 
ITS  participating  market  center"  (or  any 
derivative  phrase),  as  that  term  is  used  in  this 
Rule,  means  the  current  quotation  from 
another  ITS  participating  market  center 
displayed  through  the  facilities  [on  the  Floor] 
of  the  Corporation  as  required  by  the  ITS 
Plan,  and  does  not  include  "away-from-the- 
market"  limit  orders  or  other  interests  that 
may  be  represented  in  such  other  ITS 
participating  market  center. 

(b)  Obligation  to  Send  Commitments. 
Unless  one  or  more  of  the  conditions 
described  in  paragraph  (c)  below  exist,  the 
ETP  Holder  [or  ETP  Firm]  representing  the 
block-size  order(s)  shall  at  the  time  of 
execution  of  a  block  trade  send,  or  cause  to 
be  sent,  via  the  facilities  of  the  Corporation, 
through  ITS  to  each  other  ITS  participating 


market  center  displaying  a  bid  (offer) 
superior  to  the  execution  price,  a 
commitment  to  trade  at  the  execution  price 
and  for  the  number  of  shares  displayed  with 
that  market  center's  better-priced  bid  (offer). 

(c)  Inapplicability.  Paragraph  (b)  above 
shall  not  apply  under  the  following 
conditions: 

(1) — No  change. 

(2)  the  ETP  Holder  [or  ETP  Firm] 
representing  the  block-size  order(s)  made 
every  reasonable  effort  to  satisfy  through  ITS 
a  better-priced  bid  or  offer  displayed  by 
another  ITS  participating  market  center  but 
was  unable  to  because  of  a  systems/ 
equipment  failure  or  malfunction; 

(3) — No  change. 

(4)  the  block  was  executed  during  a  period 
when,  with  respect  to  the  Eligible  Listed 
Security  that  was  the  subject  of  the  block 
trade,  ETP  Holders  [on  of  the  Corporation] 
were  relieved  of  their  obligations  under 
paragraph  (c)(2)  of  Rule  11  Acl-1  pursuant  to 
the  "unusual  market"  exception  of  paragraph 
(b)(3)  of  Rule  11  Acl-1;  provided,  however, 
that,  unless  one  of  the  conditions  of  this 
paragraph  (c)  (other  than  that  of  this 
subparagraph  (4))  applies,  an  ETP  Holder  [or 
ETP  Firms)  shall  nevertheless  make  every 
reasonable  effort  during  any  such  period  to 
satisfy  through  ITS,  via  the  facilities  of  the 
Corporation,  any  better-priced  bid  or  offer 
displayed  through  the  facilities  o/[on]  the 
Corporation  from  another  ITS  participating 
market  center  whose  members  are  not  so 
relieved  of  their  obligations  with  respect  to 
such  bid  or  offer  under  paragraph  (c)(2)  of 
Rule  11  Acl-1; 

(5) — No  change. 

(6)  the  better-priced  bid  or  offer  had  caused 
a  "locked  marked."  as  that  term  is  defined  in 
Rule  7.56(7.67],  in  the  Eligible  Listed 
Security  that  was  the  subject  of  the  block 
trade. 

Commentary 

.01    A  transaction  not  subject  to  this  Rule 
may  be  subject  to  the  trade-through 
provisions  of  Rule  7.56(7.67).  An  ETP  Holder 
or  ETP  Firm  who  makes  a  bid  or  offer 
through  the  facilities  of  [on]  the  Corporation 
otherwise  than  in  connection  with  a  block 
trade  may  be  subject  to  the  locked  market 
provisions  of  Rule  7.56[7.67]. 

[Rule  7.69— Deleted.) 

Rule  7.58(7.45]— No  change. 

Rule  7.59.  Reserved. 

Section  6(8].  Contracts  in  Securities 

Definitions  and  General  Provisions 

Rule  7.60(7.50]— No  change. 

Rule  7.6l[7.51](a).  ETP  [or  Equity  ASAP] 
Contracts.  All  contracts  in  the  ordinary 
course  of  business  of  an  ETP  Holder],  Equity 
ASAP  Holder,  or  ETP  Firm  of  the 
Corporation]  with  any  other  ETP  Holder(, 
Equity  ASAP  Holder,  or  ETP  Firm  of  the 
Corporation]  for  the  purchase,  sale, 
borrowing,  loaning  or  hypothecating  of 
securities,  or  for  the  borrowing,  loaning  or 
payment  of  money,  whether  occurring 
through  the  facilities  [upon  the  Floors)  of  the 
Corporation  or  elsewhere,  are  ETP  [or  Equity 
ASAP]  contracts  of  the  Corporation  unless 
made  subject  to  the  rules  [Rules]  of  another 
exchange. 


(b)  Provisions  Included  in  ETP  [or  Equity 
ASAP]  Contracts.  All  bids  made  and 
accepted,  and  all  offers  made  and  accepted 
in  accordance  with  the  Bylaws,  Rules,  and 
procedures  of  the  Corporation  shall  be 
binding.  The  applicable  provisions  of  the 
Bylaws,  Rules,  and  procedures  of  the 
Corporation  and  all  other  regulations  adopted 
pursuant  thereto,  shall  be  part  of  the  terms 
and  conditions  of  all  ETP  contracts  [or  Equity 
ASAP  Contracts]  and  all  contracts  thereby 
effected,  and  shall  be  subject  to  said 
provisions  and  to  the  exercise  by  the  Board 
of  Directors  of  the  Corporation  of  the  powers 
in  respect  thereto  vested  in  them. 

(c)  Extend  or  Postpone  Time.  Prescribe 
Special  Terms.  Notwithstanding  the 
foregoing  subparagraphs  (a)  and  (b)  of  this 
Rule  or  any  other  provisions  of  the  Bylaws 
or  Rules  of  the  Corporation  to  the  contrary, 
the  Board  of  Directors  may  extend  or 
postpone  the  time  or  prescribe  special  terms 
and  conditions  for  the  performance  or 
settlement  of  ETP  contracts  [or  Equity  ASAP 
Contracts]  whenever  such  action  is  called  for 
by  the  public  interest  or  by  just  and  equitable 
principles  of  trade. 

Delivery  of  Securities 

Rule  7.62  [7.53](a).  Depository  Eligibility. 

(1) — No  change. 

(2)  A  security  depository's  inclusion  of  the 
CUSIP  number  identifying  a  security  in  its 
file  of  eligible  issues  does  not  render  a 
security  "depository  eligible"  within  the 
meaning  of  Rule  7.60(a)(2)  (7.50(a)(2)]  until: 

(A)-(B)— No  change. 

(3)^ — No  change. 

(b)  Book  Entry  Settlement  of  Transactions. 

(1)  An  ETP  Holder[.  Equity  ASAP  Holder. 
ETP  Firm]  shall  use  the  facilities  of  a 
securities  depository  for  the  book-entry 
settlement  of  all  transactions  in  depository 
eligible  securities  with  another  financial 
intermediary  or  a  member  of  a  national 
securities  exchange  or  a  registered  securities 
association. 

(2)  An  ETP  HoIder[,  Equity  ASAP  Holder, 
ETP  Firm]  shall  not  effect  a  delivery-versus- 
payment  or  receipt-versus-payment 
transaction  in  a  depository  eligible  security 
with  a  customer  unless  the  transaction  is 
settled  by  book-entry  using  the  facilities  of  a 
securities  depository. 

(3)  This  Rule  [rule]  shall  not  apply  to 
transactions  that  are  settled  outside  of  the 
United  States. 

(4)  The  requirements  of  this  Rule  [rule] 
shall  supersede  any  inconsistent 
requirements  under  the  Bylaws  and  Rules  of 
the  Corporation. 

(5)  This  Rule  [rule]  shall  not  apply  to  any 
transaction  where  the  securities  to  be 
delivered  in  settlement  of  the  transaction  are 
not  on  deposit  at  a  securities  depository  and 

(AHB)— No  change. 

Section  7.  Special  Offerings 

Approval 

Rule  7.63E17. 79][a].  The  Corporation  inay. 
subject  to  the  following  conditions  and 
provisions,  permit  a  "Special  Offering"  as 
defined  hereinafter,  to  be  made  through  the 
facilities  of  the  Corporation,  provided  that 
the  Corporation  shall  have  determined  that 
the  regular  market  on  the  facilities  [Floor]  of 


the  Corporation  cannot,  within  a  reasonable 
time  and  at  a  reasonable  price  or  prices, 
absorb  the  particular  block  of  stock  which  is 
to  be  the  subject  of  such  Special  Offering.  In 
making  such  determination  the  following 
factors  may  be  taken  into  consideration: 

(1)  Price  range  and  the  volume  of 
transactions  in  such  stock  on  the  facilities 
[Floor]  of  the  Corporation  during  the 
preceding  month; 

(2)  Attempts  which  have  been  made  to 
dispose  of  the  stock  in  the  regular  market  on 
the  facilities  [Floor]  of  the  Corporation; 

(3)  The  existing  condition  of  the  Area  Book 
[specialist's  book]  with  respect  to  such  stock; 

(4)  The  apparent  past  and  current  interest 
in  such  stock  in  such  regular  market  on  the 
facilities  of  the  Corporation  [Floor];  and 

(5) — No  change. 

Except  in  special  circumstances  a  "Special 
Offering"  v«ll  not  be  permitted  unless  the 
offering  involves  at  least  1,000  shares  of  stock 
or  shares  having  an  aggregate  market  value  of 
$25,000,  whichever  is  greater. 

Definition — Price — Special  Commission 

(b)  A  Special  Offering  is  defined  as  an 
offering  (designated  as  a  fixed  price  offering) 
by  one  or  more  ETP  Holders[,  Equity  ASAP 
Holders,  or  ETP  Firms]  acting  for  his,  her  or 
their  own  account  or  for  the  account  of  one 
or  more  other  persons,  for  the  sale  of  a  block 
of  stock  dealt  in  on  the  Corporation,  through 
the  facilities  of  the  Corporation,  at  a  price  not 
in  excess  of  the  last  sale  of  such  stock  or  the 
current  offer  of  such  stock,  in  the  regular 
market  on  the  facilities  [Floor]  of  the 
Corporation,  whichever  is  the  lower;  but  not 
lower  than  the  current  bid  for  such  stock  in 
such  market,  unless  otherwise  specifically 
permitted  by  the  Corporation,  whereby  the 
offeror  may  agree  to  pay  a  special 
commission  to  such  ETP  Holders] .  Equity 
ASAP  Holders,  or  ETP  Firms]  as  may  accept 
all  or  any  part  of  such  Offering  for  the 
account  of  his,  her  or  their  customers. 

(c)  Conditions.  No  Special  Offering,  as 
provided  by  this  Rule  [rule],  shall  be  made 
unless  all  of  the  following  conditions  are 
satisfied: 

(1)  Stabilizing.  The  person  for  whose 
account  such  Special  offering  is  to  be  made 
shall  at  the  time  of  such  offering  be  the 
owner  of  the  entire  block  of  stock  so  to  be 
offered,  except  that,  forthe  purpose  of 
stabilizing,  there  also  may  be  sold  for  such 
person's  account,  or  for  the  account  of  any 
ETP  Holder! ,  Equity  ASAP  Holder  or  ETP 
Firm]  offering  the  block  of  stock  on  his  or  her 
behalf  as  part  of  the  Special  Offering,  an 
amount  not  to  exceed  10%  of  the  shares 
owned  and  originally  offered  in  the  Special 
Offering  by  such  person. 

(2)  All  to  be  Offered  within  Reasonable 
Time.  The  person  for  whose  account  such 
Special  Offering  is  to  be  made  shall  include 
within  the  Offering  all  of  the  security  which 
be  or  her  then  intends  to  offer  within  a 
reasonable  time;  and  there  shall  be  furnished 
to  the  Corporation  before  the  Offering  is 
made  a  written  statement  by  the  offeror  to 
that  effect,  or  a  written  statement  by  his  or 
her  broker  stating  that  the  broker  has  been  so 
advised  by  the  offeror. 

(3) — No  change. 

(4)  Agreement  by  Offeror.  The  person  for 
whose  account  such  Special  Offering  is  made 
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shall  agree  that  during  the  period  such 
offering  is  open  he  or  her  will  not  offer  in 
the  regular  market  on  the  facilities  [floor]  of 
the  Corporation  any  shares  of  the  stock 
which  is  the  subject  of  such  Special  Offering, 
unless  the  prior  permission  of  the 
Corporation  is  first  obtained. 

(5)  No  Special  Commission  Member,  Etc. 
No  ETP  Holder!,  Equity  ASAP  Holder,  or  ETP 
Firm]  shall  directly  or  indirectly  receive  any 
pat  of  the  special  commission  referred  to  in 
Section  1(b)  in  connection  with  any  purchase 
for  his,  her  or  its  own  account  or  the  account 
of  any  participant  therein  or  for  the  account 
of  any  other  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  or  any  participant 
therein,  made  pursuant  to  a  Special  Offering, 
except  that  an  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm)  may  accept  and  retain 
such  special  commission  for  his,  her  or  its 
own  account  in  respect  of  securities 
purchased  as  principal  for  the  bona  fide 
purpose  of  distribution,  even  though  such 
firm  has  been  unable  to  distribute  the 
securities. 

(6)-(7)— No  change., 

(8)  Allotments.  The  offeror  may,  at  the  time 
of  the  announcement  of  a  Special  Offering, 
allot  on  a  firm  basis  to  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firms]  engaged  in  the 
distributing  business  not  more  than  50%  of 
the  securities  involved  in  the  offering.  When 
buying  orders  in  a  Special  Offering  exceed 
the  amount  of  the  offering,  the  remainder  of 
the  offered  securities  will  be  allocated  in 
reasonably  proportionate  amounts. 

(d) — No  change. 

(e)  Information  on  Tape.  The  terms  of  a 
Special  Offering  shall  be  printed  on  the  tape 
before  it  is  effective,  with  statement,  if  such 
be  the  fact,  that  stabilizing  transaction  havo 
been  effected  or  are  contemplated  and  that  it 
is  intended  to  over  allot  shares  as  permitted 
by  Rule  7.63{c)(l)  !7.79(c)(l)l.  Transactions 
effected  pursuant  to  a  Special  Offering  shall 
when  feasible  be  printed  currently  on  the 
tape,  and  the  tape  shall  show  the  gross  price 
and  the  special  commission  in  a  legend  such 
as  "SPOFF  100  XYZ  40  COM  .50  or  Vz,"  as 
well  as  the  number  of  orders  involved  in 
such  transaction  where  more  than  one  order 
is  involved;  and  after  the  close  of  the  market, 
any  unprinted  remainder  of  such  transactions 
executed  during  the  day  shall  be  so  printed. 
When  the  offering  is  terminated,  an 
announcement  to  that  effect  shall  be  printed 
on  the  tape;  and  when  the  intention  to 
stabilize  is  terminated,  such  fact  shall  be 
aimounced  on  the  tape  together  with  a 
statement  that  stabilizing  Uunsactions  have 
been  effected,  if  such  be  the  fact. 

(fHg) — No  change. 

(h)(1)  Confirmations.  An  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  effecting 
for  the  account  of  a  customer,  a  purchase 
pursuant  to  a  Special  Offering,  shall  confirm 
such  transaction  to  such  customer  at  the 
offering  price  and  shall  not  charge  to  or 
collect  fi^om  such  customer  any  commission 
on  account  of  such  transaction. 

The  confirmation  by  an  ETP  HoldeH. 
Equity  ASAP  Holder,  or  ETP  Firm]  to  a  buyer 
or  seller  in  a  Special  Offering  shall  state  in 
full  the  terms  and  conditions  of  the  Special 
Offering.  The  confirmation  to  a  buyer  shall 
state  at  least: 


(A)-(B>— No  change. 

(C)  That  the  seller  is  to  pay  a  special 
commission  to  the  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm],  if  such  be  the  fact; 

(DHE)— No  change. 

(F)  The  nature  of  the  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firm]  interest  in  the 
special  offering,  if  any,  other  than  its  interest 
as  a  recipient  of  the  special  commission. 

(2)  Soliciting  Orders.  An  ETP  Holder!. 
Equity  ASAP  Holder,  or  ETP  Firm]  soliciting 
purchase  orders  for  execution  pursuant  to  a 
Special  Offering  shall  advise  the  person  so 
solicited  of  the  terms  and  conditions  of  such 
Offering  before  effecting  any  transaction  for 
such  person  pursuant  thereto.  Such 
disclosure  shall  include  at  least  the  items 
described  in  paragraphs  (A)  to  (F)  of  Rule 
7.63(h)(1)  ((a)  to  (f)  of  Rule  7.79(h)(l)]. 

(3)  More  Advantageous  Price.  An  ETP 
Holder!,  Equity  ASAP  Holder,  or  ETP  Firm] 

(A)-(B>— No  change. 

(C)  Proposing,  pursuant  to  discretionary 
authority  from  a  customer,  to  effect  a 
purchase  of  stock  which  is  the  subject  of  a 
Special  Offering  then  in  effect,  shall,  before 
executing  any  such  order  or  effecting  any 
such  purchase  pursuant  to  such  Special 
Offering  make  a  bona  fide  attempt  to  execute 
such  order  or  to  effect  such  purchase  in  the 
regular  market  on  the  facilities  (Floor)  of  the 
Corporation  at  a  price  more  advantageous  to 
the  customer  than  the  gross  offering  price 
under  the  Special  Offering. 

(i)  Size  of  Offering.  Rule  7.63(a)  (7.79(a)] 
places  a  general  limitation  on  the  size  of 
Special  Offerings,  except  in  special 
circumstances.  Such  an  exception  might  be  a 
Special  Offering  of  a  stock  designated  as  an 
"inactive"  stock. 

(j)  Preliminary  Information  Required.  The 
broker  for  the  offeror  will  be  required  to 
furnish  the  following  information  to  the 
Corporation,  prior  to  the  announcement  of 
the  Special  Offering  on  the  tape: 

(1H7) — No  change. 

(8)  Description  of  efforts  to  dispose  of  the 
security  through  the  facilities  (in  the  auction 
market  on  the  Floor]  of  the  Corporation. 

(9)  Written  assurance  of  the  offeror,  or  the 
broker  upon  advice  fi-om  the  offeror,  that  the 
shares  contained  in  the  Offering  are  all  of  the 
security  which  he  or  she  then  intends  to  offer 
within  a  reasonable  Ume,  as  required  in  Rule 
7.63^c;^2j  [7.79(c)(2)] 

(lOHll)— No  change. 

(12)  Statement  as  to  whether  the  offeror  or 
his  or /ler  agent  intends,  for  the  purpose  of 
stabilizing,  to  sell  stock  in  the  Special 
Offering  in  excess  of  that  owned  and 
included  in  the  original  offer  as  permitted  to 
Rule  7.63(c)(1)  [7.79(c)(1)]. 

(13) — No  change. 

The  foregoing  information  should  be  given 
to  the  Corporation  as  soon  as  possible  in 
advance  of  the  time  it  is  proposed  to  make 
the  Special  Offering.  Announcement  will  not 
be  made  on  the  tape  of  the  Special  Offering 
(and  the  Special  Offering  thus  cannot  become 
effective)  until  the  Corporation  has  the 
requisite  information  and  has  approved  it. 

(k)  Ownership.  The  offeror  in  a  Special 
Offering  must  be  the  owner  of  the  entire 
block  of  stock  offered  for  sale,  except  for  the 
purpose  of  stabilizing  as  permitted  by  Rule 
7.63(cXl)[7.79[c](l]]. 


(1) — No  change. 

(m)  Other  Offers.  It  should  be  noted  that 
under  Rule  7.63(c)(4)  [7.79(c)(4)],  an  offeror 
may  not,  while  his  or  her  Special  Offering  is 
open,  offer  any  shares  of  the  same  stock  in 
the  regular  trading  through  the  facilities 
[auction  market)  without  prior  permission  of 
the  Corporation. 

(n)  Orders  After  Close.  Orders  accumulated 
after  the  close  shall  be  completed  on  the 
facilities  [Floor]  of  the  Corporation  at  the 
opening  of  the  next  market  session. 

(o)  Special  Offering  Transactions. 
[Piu-chases  in  Special  Offerings  shall  be 
completed  on  the  Floor  of  the  Corporation  at 
the  Post  or  Posts  where  the  stock  is  traded.) 
The  handling  of  the  order  on  either  the 
purchase  or  the  offering  side  may  be 
entrusted  to  a  Market  Maker  [Floor  broker  or 
specialist)  in  the  same  maimer  as  in  the  case 
of  regular  orders.  In  connection  with  a 
special  Offering,  the  broker  for  the  buyer  is 
acting  in  an  agency  capacity  and  the  agency 
obligation  to  buy  at  the  most  advantageous 
price  to  the  customer  shall  be  observed. 

(p) — No  change. 

(q)  Odd  Lot  Stop  Orders.  Transactions 
effected  pursuant  to  Special  Offerings  shall 
not  elect  Stop  Orders  or  open  odd  lot  orders 
for  execution  in  the  regular  [auction]  market. 

(r)  Confirmations.  Confirmation  need  not 
be  on  a  specially  prepared  form  but  must 
show  clearly  in  type  no  smaller  than  8-point 
that  the  purchase  was  part  of  a  Special 
Offering;  that  no  conmiission  is  to  be  charged 
to  the  customer;  that  the  seller  is  to  pay  a 
special  commission  to  the  ETP  Holder], 
Equity  ASAP  Holder,  or  ETP  Firm],  if  such 
be  the  fact;  the  amount  of  such  special 
commission;  the  information  printed  on  the 
tape  regarding  stabilizing  transactions  or  the 
intention  to  stabilize;  and  the  nature  of  ETP 
Holder's!.  Equity  ASAP  Holder's,  or  ETP 
Finn's]  interest  in  the  Special  Offering,  if 
any,  other  than  its  interest  as  a  recipient  of 
the  special  conmiission. 

Confirmations  used  by  the  broker  for  the 
seller  similarly  need  not  be  on  a  specially 
prepared  form,  but  must  show  clearly  in  type 
no  smaller  than  8-point  that  the  sale  is  part 
of  a  Special  Offering  of  *   *   *  shares  of  *   *   * 
stock  at  *   *   *  per  share  less  *   *   *  special 
commission,  and,  separately,  the  selling 
commission  charged  by  the  broker  for  the 
seller. 

(s) — No  change. 

Section  9  [12).  Exchange  Distributions 

Rule  7.64  [7.80](a).  Definition.  An 
important  feature  of  an  Exchange 
Distribution  is  that  an  ETP  Holder[.  Equity 
ASAP  Holder,  or  ETP  Firm]  may  now  pay 
compensation  to  its  registered  representatives 
for  soliciting  others  to  purchase  through  the 
facilities  (in  the  regular  auction  market  on 
the  Floor)  of  the  Corporation  a  security 
admitted  to  dealing  which  is  the  subject  of 
an  approved  Exchange  Distribution.  Or  it 
may  on  its  own  behalf  or  on  behalf  of  a 
customer  make  an  arrangement  to  pay  a 
special  commission,  as  mutually  agreed,  for 
distributing  the  security  to  one  or  more  ETP 
Holders  !members  firms],  who  may  in  turn 
give  special  compensation  to  their  registered 
representatives  for  purchases  they  have 
solicited  in  connection  with  the  distribution. 


Under  an  Exchange  Distribution,  purchase 
orders  may  be  grouped  from  time  to  time,  as 
they  are  received,  and  sent  to  the  facilities  of 
the  Corporation  !Floorl  together  with  an 
order  to  sell  an  equal  amount  and  "crossed" 
under  the  rules  of  the  Corporation. 

(b)  Similar  to  Special  Offering.  An 
Exchange  Distribution  is  somewhat  similar  to 
a  Special  Offering  in  the  following  respects: 

(1) — No  change. 

(2)  Approval  will  be  given  only  when  it  is 
determined  that  the  regular  market  on  the 
facilities  (Floor]  could  not,  within  a 
reasonable  time  and  at  a  reasonable  price  or 
prices,  otherwise  absorb  the  block  of 
securities; 

(3) — No  change. 

(4)  All  transactions  will  take  place  on  the 
facilities  of  the  Corporation  ((but  unlike  a 
Special  Offering,  will  be  done  in  the  regular 
auction  market)); 

(5)  Only  ETP  Holders!,  Equity  ASAP 
Holders,  or  ETP  Firms]  are  eligible  for 
participation  in  the  solicitation  of  purchase 
orders  and  in  the  special  commission,  if  any, 
paid  by  the  offeror  on  purchases  resulting 
from  such  solicitation; 

(6)  The  person  for  whose  account  the 
distribution  is  to  be  made  shall,  at  the  time 
of  the  distribution,  be  the  owner  of  the  entire 
block  of  the  security  to  be  so  distributed,  and 
shall  include  within  the  distribution  all  of 
the  security  which  he  or  she  then  intends  to 
offer  within  a  reasonable  time; 

(7)  Each  ETP  Holder),  Equity  ASAP  Holder, 
or  ETP  Firm)  soliciting  purchase  orders  in 
connection  with  an  Exchange  Distribution 
must  advise  the  person  being  solicited,  before 
effecting  any  transaction  for  such  person 
pursuant  thereto,  that  the  securities  being 
offered  are  part  of  a  specified  number  of 
shares  being  offered  in  an  Exchange 
Distribution  and  that  he  or  she  is  receiving 

a  special  commission  fit)m  the  seller  or  his 
or  her  broker,  if  that  is  the  case. 

(c)  Differences  ft-om  Special  Offering.  An 
Exchange  Distribution  differs  fttim  a  Special 
Offering  in  that: 

(1)  It  is  effected  in  the  regular  (auction) 
market  and  not  at  a  fixed  price; 
(2H3) — No  change. 

(4)  During  the  period  when  the  distribution 
is  being  made,  neither  the  person  for  whose 
account  the  distribution  is  being  made  nor 
the  ETP  Holders,  !Equity  ASAP  Holders,  or 
ETP  Firms)  who  are  parties  to  the 
distribution,  shall  bid  for  or  purchase  any  of 
the  securities  for  an  account  in  which  the 
ETP  Holder,  !,  Equity  ASAP  Holder,  or  the 
ETP  Firm]  has  a  direct  or  indirect  interest; 

(5)  No  ETP  Holder!,  Equity  ASAP  Holder, 
or  ETP  Firm]  who  is  connected  in  any  way 
with  an  Exchange  Distribution  may.  with 
respect  to  such  distribution,  (A)  effect 
stabilizing  transactions,  (B)  effect  short  sales, 
(C)  make  firm  allotments,  (D)  accept  over- 
subscriptions. 

(d)  Procedure.  To  effect  an  "Exchange 
Distribution"  of  a  block  of  a  security 
admitted  to  dealing  on  the  Corporation,  an 
ETP  Holder!,  Equity  ASAP  Holder,  or  ETP 
Firm]  for  his,  her  or  its  own  accoimt,  or  the 
account  of  a  customer,  may 

(1)  Make  an  arrangement  with  one  or  more » 
other  ETP  Holders),  Equity  ASAP  Holders,  or 
ETP  Firms]  under  which 


(A)  The  ETP  Holders!,  Equity  ASAP 
Holders,  or  ETP  Firms),  with  whom  the 
arrangement  is  made,  solicit  others  to 
purchase  such  security; 

(B)  The  selling  ETP  Holder),  Equity  ASAP 
Holder,  or  ETP  Firm]  may  pay  to  the  ETP 
Holders[,  Equity  ASAP  Holders,  or  ETP 
Finns],  whom  the  arrangement  is  made,  a 
special  conunission  which  is  mutually 
agreeable;  and 

(C)  ETP  Holders[.  Equity  ASAP  Holders,  or 
ETP  Firms],  with  whom  the  arrangement  is 
made,  may  pay  a  special  commission  to  their 
registered  representatives;  and/or 

(2)  Pay  a  special  commission  to  his,  her  or 
its  registered  representatives  for  soliciting 
others  to  purchase  such  security. 

(E)  Approval  Required.  An  "Exchange 
Distribution"  may  be  made  only  with  the 
prior  approval  of  the  Corporation.  Such  a 
Distribution  shall  not  be  approved  unless  the 
Corporation  shall  have  determined  that  the 
regular  market  on  the  facilities  [Floor]  of  the 
Corporation  cannot,  within  a  reasonable  time 
and  at  a  reasonable  price  or  prices,  otherwise 
absorb  the  block  of  securities  which  is  to  be 
the  subject  of  the  "Exchange  Distribution."  In 
making  such  determination,  the  following 
factors  may  be  taken  into  consideration: 

(1)  Price  range  and  the  volume  of 
transactions  in  such  security  on  the  facilities 
[Floor]  of  the  Corporation  during  the 
preceding  month; 

(2)  Attempts  which  have  been  made  to 
dispose  of  the  security  on  the  facilities 
(Floor)  of  the  Corporation; 

(3)  The  existing  conditions  of  the  Area 
Book  [specialist's  book  and  Floor  quotations] 
with  respect  to  such  security; 

(4)  The  apparent  past  and  current  interest 
in  such  security  on  the  facilities  [Floor);  and 

(5) — No  change. 

(f)  Conditions.  No  "Exchange  Distribution" 
shall  be  made  unless  all  of  the  following 
conditions  are  satisfied: 

(1) — No  change. 

(2)  The  person  for  whose  account  the 
Distribution  is  to  be  made  shall  include 
within  the  Distribution  all  of  the  security 
which  he  or  she  then  intends  to  offer  within 
a  reasonable  time;  and  there  shall  be 
furnished  to  the  Corporation,  before  the 
Distribution  is  made,  a  written  statement  by 
the  offeror  to  the  effect  or  a  written  statement 
by  his  or  her  broker  stating  that  the  broker 
has  been  so  advised  by  the  offeror; 

(3)  The  person  for  whose  account  the 
Distribution  is  made  shall  agree  that  during 
the  period  the  Distribution  is  being  made  he 
or  she  will  not  bid  for  or  purchase  any  of  the 
security  for  any  account  in  which  he  or  she 
has  a  direct  or  indirect  interest; 

(4)  The  ETP  Holders[,  Equity  ASAP 
Holders,  or  ETP  Firms)  who  are  parties  to  the 
arrangement  for  the  Distribution  shall  not, 
during  the  period  the  Distribution  is  being 
made,  bid  for  or  purchase  any  of  the  security 
for  an  account  in  which  they  have  a  direct 
or  indirect  interest; 

(5)  No  ETP  Holder[,  Equity  ASAP  Holder, 
or  ETP  Firm]  shall  be  granted  approval  to 
effect  an  "Exchange  Distribution"  of  a  block 
of  a  security  for  an  account  in  which  he  or 
she  has  a  direct  or  indirect  interest  if  he  or 
she  is  registered  as  a  Market  Maker 
[specialist]  in  such  security,  unless  the 


Corporation  has  determined  that  such  Market 
Maker  [specialist]  has  been  unable,  within  a 
reasonable  period  of  time,  to  dispose  of  the 
block  of  the  security  in  the  ordinary  course 
of  his  or  her  dealings  as  a  Market  Maker 
[specialist].  Such  approval  shall  stipulate 
that  the  Market  Maker  [specialist]  may  not 
deal  directly  with  the  public  but  must  make 
an  arrangement  with  one  or  more  other  ETP 
HoldersI,  Equity  ASAP  Holders,  or  ETP 
Firms)  to  solicit  others  to  purchase  the 
security,  and  pay,  if  any,  a  special 
commission  to  such  other  ETP  Holders[. 
Equity  ASAP  Holders,  or  ETP  Firm)  as 
provided  under  Section  1(a)  of  this  Rule 
(rule); 

(6)  Each  ETP  Holder[,  Equity  ASAP  Holder, 
or  ETP  Firm)  soliciting  purchase  orders  for 
execution  in  the  Distribution  shall  advise  the 
person  so  solicited,  before  effecting  any 
transaction  for  such  person  pursuant  thereto, 
that  the  securities  being  offered  are  part  of  a 
specified  number  of  shares  or  bonds  being 
offered  in  an  "Exchange  Distribution,"  and 
that  he  or  she  or  it 

(A)  is  acting  for  the  seller  and  will  receive 
a  special  commission  from  the  seller  or  his 
or  her  broker  if  that  is  the  case,  or  is  acting 
as  a  principal;  and 

(B)  is  charging  the  buying  customer  a 
commission,  if  any,  or  is  making  the  sale  at 
a  net  amount,  whichever  the  case  may  be. 

(7)  No  "short"  sale  may  be  made  in 
connection  with  the  Distribution  except  that 
securities  may  be  bono  wed  to  make  delivery 
where  the  person  owns  the  securities  sold 
and  intendiis  to  deliver  such  securities  as  soon 
as  possible  without  undue  inconvenience  or 
expense. 

The  conditions  set  forth  in  (2)(3)  and  (4) 
above  shall  not  apply 

(A)  To  transactions  effected  on  the 
Corporation,  for  the  purpose  of  maintaining 
a  fair  and  orderly  market,  by  an  ETP  Holder 
[a  member]  in  a  security  in  which  he  or  she 
is  registered  as  a  Market  Maker  [specialist) 
and  which  is  the  subject  of  an  Exchange 
Distribution  for  an  account  in  which  he  or 
she  has  an  interest,  except  that,  when  such 
Distribution  is  in  effect,  he  or  she  shall  not 
bid  for  or  purchase  such  stock  [on]  through 
the  facilities  of  the  Corporation  for  an 
account  in  which  he  or  she  has  an  interest: 

(i)  at  a  price  above  the  preceding  sale,  or 
(ii)  at  a  price  above  the  next  preceding  sale, 
or 

(B)  To  transactions  effected  by  an  ETP 
Holder[,  Equity  ASAP  Holder  or  ETP  Firm) 
on  the  Corporation  in  less  than  the  unit  of 
trading  for  the  purpose  of  purchasing  odd 
lots  offered  to  him  or  her  in  a  security  in 
which  he  or  she  is  registered  as  a  Market 
Maker  [specialist)  and  which  is  the  subject  of 
an  Exchange  Distribution  in  which  he  or  she 
has  an  interest. 

The  conditions  set  forth  in  (3)  and  (4) 
above  shall  not  apply  to  purchases 
necessitated  solely  in  connection  with 
"crossing"  orders  pursuant  to  the 
Distribution. 

(g)  Execution.  In  effecting  an  "Exchange 
Distribution  "  the  orders  for  the  purchase  of 
the  securities  being  distributed  must  be  sent 
to  the  facilities  of  the  Corporation  [Floor] 
together  with  an  order  to  sell  an  equal 
amoimt  to  be  "crossed"  in  accordance  with 
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the  Rules  [rules]  applicable  to  the  crossing  of 
orders  on  the  facilities  [Floor],  and  such 
transactions  shall  be  printed  on  the  ticker 
tape. 

(h)  Reports.  The  ETP  Holder[.  Equity  ASAP 
Holder,  or  ETP  Firm]  selling  securities  in  an 
"Exchange  Distribution"  shall  report  to  the 
Corporation  all  transactions  in  such 
securities  effected  by  him,  her  or  it  for  any 
account  in  which  the  seller  had  a  director 
indirect  interest,  commencing  with  the  time 
arrangements  for  the  Distribution  were  made 
and  ending  with  the  time  the  Distribution 
was  completed. 

Rules 

Trading  of  Certain  Equity  Derivatives 

Section  1.  Currency  and  Index  Warrants 

Rule  8.1-a.3— No  change. 
Account  Approval 

Rule  8.4.  No  ETP  Holder],  Equity  ASAP. 
Holder,  or  ETP  Firm]  shall  accept  and  order 
from  a  customer  to  purchase  or  sell  a  stock 
index,  currency  index  or  currency  warrant 
unless  the  customer's  account  has  been 
approved  for  options  trading  pursuant  to 
Rule  9.18(b). 

Rule  8.5 — No  change. 

Discretionary  Accounts 

Rule  8.6.  Rule  9.6(a)  shall  not  apply  to 
customer  accounts  insofar  as  an  ETP  Holder], 
Equity  ASAP  Holder,  or  ETP  Firm)  exercises 
discretion  to  trade  in  stock  index,  currency 
index  and  currency  warrants,  and  any  such 
account  shall  instead  be  subject  to  the 
provisions  of  Rule  9.18(e)  with  respect  to 
such  trading.  For  purposes  of  this  Rule,  the 
term  "option"  as  used  in  Rule  9.18(e)  shall 
be  deemed  to  include  such  warrants. 

Supervision  of  Accounts 

Rule  8.7.  Rule  9.18(d)  shall  not  apply  to  all 
customer  accounts  of  an  ETP  Holder],  Equity 
ASAP  Holder,  or  ETP  Firm]  in  which 
transactions  in  stock  index,  currency  index 
or  currency  warrants  are  effected.  The  term 
"option"  as  used  in  Rule  9.18(d)  shall  be 
deemed  to  include  such  warrants. 

Customer  Complaints 

Rule  8.8  Rule  9.18(1)  shall  apply  to  all 
customer  complaints  received  by  an  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm] 
regarding  stock  index,  currency  index  or 
currency  warrants.  The  term  "options"  as 
used  in  Rule  9.18(1)  shall  be  deemed  to 
include  such  warrants. 

Prior  Approval  of  Certain  Communications  to 
Customers 

Rule  8.9(a)  No  ETP  Holder],  Equity  ASAP 
Holder,  or  ETP  Firm]  or  person  associated 
with  an  ETP  Holder[,  Equity  ASAP  Holder, 
or  ETP  Firm]  shall  utilize  any  advertisement, 
educational  material,  sales  literature  or  other 
communication  to  any  customer  or  member 
of  the  public  concerning  stock  index, 
currency  index  or  currency  warrants  that: 

(l)-(3) — No  change. 

(b)  All  advertisements,  sales  literature  and 
educational  material  issued  by  an  ETP 
Holder[.  Equity  ASAP  Holder  or  ETP  Firm] 
to  any  customer  or  member  of  the  public 
pertaining  to  stock  index,  currency  index  or 
ciurency  warrants  shall  comply  with  the 


requirements  set  forth  in  the  Commentaries 
to  Rule  9.28.  For  purposes  or  this  Rule,  the 
term  "option"  as  used  in  such  Commentaries 
shall  be  deemed  to  include  such  warrants, 
and  the  term  "The  Options  Clearing 
Corporation"  as  used  in  such  Commentaries 
shall  be  deemed  to  mean  the  issuer(s)  of  such 
warrants. 

(c)  All  advertisements,  sales  literature 
(except  completed  worksheets)  and 
educational  materials  issued  by  an  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm) 
to  any  customer  or  member  of  the  public 
pertaining  to  stock  index,  currency  index  or 
currency  warrants  shall  be  approved  in 
advance  by  a  Compliance  Registered  Options 
Principal  or  designee  thereof.  Copies  of  such 
advertisements,  literature  or  materials, 
together  with  the  names  of  the  persons  who 
prepared  them,  the  names  of  the  persons  who 
approved  them  and,  in  the  case  of  sales 
literature,  the  source  of  any 
recommendations  contained  therein,  shall  be 
retained  by  the  ETP  Holder[.  Equity  ASAP 
Holder  or  ETP  Firm]  and  be  kept  in  an  easily 
accessible  place  for  examination  by  the 
Corporation  for  a  period  of  three  years. 

(d)  In  addition  to  the  approval  required  by 
subsection  (c)  of  this  Rule,  every 
advertisement  and  all  educational  material  of 
an  ETP  Holder[,  Equity  ASAP  Holder  or  ETP 
Firm]  pertaining  to  stock  index,  currency 
index  and  currency  warrants  shall  be 
submitted  to  the  Corporation  at  leeist  ten  days 
prior  to  use  (or  such  shorter  time  as  the 
Corporation  may  allow  in  particulau' 
instances)  for  approval  and,  if  cl^anged  or 
expressly  disapproved  by  the  Corporation, 
shall  be  withheld  from  circulation  until  any 
changes  specified  by  the  Corporation  have 
been  made  or,  in  the  event  of  disapproval, 
until  such  material  has  been  resubmitted  for, 
and  has  received,  Corporation  approval.  The 
requirements  of  this  paragraph  shall  not  be 
applicable  to: 

(1) — No  change. 

(2)  advertisements  in  which  the  only 
reference  to  stock  index,  currency  index  or 
currency  warrants  is  contained  in  a  listing  of 
services  of  an  ETP  Holder[,  Equity  ASAP 
Holder  or  ETP  Firm]. 

(e) — No  change. 

Position  Limits 

Rule  8.10(a).  Except  with  prior  written 
approval  of  the  Corporation  in  each  instance, 
no  ETP  Holder],  Equity  ASAP  Holder,  or  ETP 
Firm]  shall  effect  for  any  account  in  which 
such  ETP  Holder],  Equity  ASAP  Holder,  or 
ETP  Firm]  has  an  interest  or  for  the  account 
of  any  partner,  officer,  director  or  employee 
thereof  or  for  the  account  of  any  customer, 
a  purchase  or  sale  transaction  (whether  on 
the  Corporation  or  on  or  through  the  facilities 
of,  or  otherwise  subject  to  the  rules  of, 
another  national  securities  exchange  or 
national  securities  association)  in  a  stock 
index  warrant  if  the  ETP  Holder],  Equity 
ASAP  Holder,  or  ETP  Firm]  has  reason  to 
believe  that  as  a  result  of  such  transaction  the 
ETP  Holder[,  Equity  ASAP  Holder,  or  ETP 
Firm]  or  partner,  officer,  director  or  employee 
thereof  or  customer  would,  acting  alone  or  in 
concert  with  others,  directly  or  indirectly, 
control  an  aggregate  position  in  an  index 
warrant  issue,  or  in  all  warrants  issued  on  the 
same  stock  index  group,  on  the  same  side  of 


the  market,  in  excess  of  the  following 
position  limits: 

(l)-(2)— No  change. 

(b)  Whenever  the  Corporation  determines 
that  a  person  or  group  of  persons  acting  in 
concert  holds  or  controls  an  aggregate 
position  (whether  long  or  short)  in  stock 
index  warrants  in  excess  of  the  applicable 
position  limits  established  pursuant  to 
paragraph  (a)  of  this  Rule  8.10,  it  may  direct 
all  ETP  Holders[,  Equity  ASAP  Holders,  or 
ETP  Firms]  carrying  a  position  in  stock  index 
warrants  for  such  person  or  persons  to 
liquidate  such  position,  as  expeditiously  as 
possible  consistent  with  the  maintenance  of 
an  orderly  market,  to  the  extent  necessary  to 
assure  that  such  person  or  persons  are  in 
compliance  with  applicable  position  limits. 
Whenever  such  a  directive  is  issued  by  the 
Corporation,  no  ETP  Holder[,  Equity  ASAP 
Holder,  or  ETP  Firm]  receiving  notice  thereof 
shall  accept  any  order  to  purchase  or  sell  any 
stock  index  warrants  based  on  the  same  stock 
index  for  the  account  of  the  person  or 
persons  named  in  such  directive,  unless  in 
each  instance  the  Corporation  provides  its 
express  approval  therefor,  or  until  such 
directive  is  rescinded. 

Commentary 

.01 — ^No  change. 

.02    The  Corporation  may  establish  higher 
position  limits  for  [specialists']  Market  Maker 
transactions  than  those  applicable  with 
respect  to  other  accounts.  Whenever  a 
[specialist]  Market  Maker  reasonably 
anticipates  that  he  or  she  may  exceed  such 
position  limits  in  the  performance  of  his 
[specialist]  or  her  Market  Maker  functions,  he 
or  she  must  consult  with  and  obtain  the  prior 
approval  of  [a  Trading  Official]  the  regulatory 
staff. 

Exercise  Limits 

Rule  8.11.  Except  with  the  prior  approval 
of  the  Corporation  in  each  instance,  no  ETP 
Holder[.  Eiquity  ASAP  Holder,  or  ETP  Firm] 
shall  exercise,  for  any  account  in  which  such 
ETP  Holder[,  Equity  ASAP  Holder,  or  ETP 
Firm]  has  an  interest,  or  for  the  account  of 
any  partner,  officer,  director  or  employee 
thereof,  or,  for  the  account  of  any  customer, 
a  long  position  in  any  stock  index  warrant 
dealt  in  on  the  Corporation  if  as  a  result 
thereof  such  ETP  Holder[,  Equity  ASAP 
Holder,  or  ETP  Firm]  or  partner,  officer, 
director  or  employee  thereof  or  customer, 
acting  alone  or  in  concert  with  others, 
directly  or  indirectly,  has  or  will  have 
exercised  within  any  five  (5)  consecutive 
business  days  aggregate  long  positions  in  the 
number  of  stock  index  warrants  set  forth  in 
Rule  8.10.  The  Corporation  may  from  time  to 
time  institute  other  limitations  concerning 
the  exercise  of  stock  index  warrants.  All  such 
exercise  limitations  are  separate  and  distinct 
from  any  other  exercise  limitations  imposed 
by  the  issuers  of  index  warrants. 

Trading  Halts  or  Suspensions 

Rule  8.12— No  change. 

Reporting  of  Warrant  Positions 

Rule  8.13(a).  Each  ETP  Holder[,  Equity 
ASAP  Holder,  and  ETP  Firm)  shall  file  with 
the  Corporation  a  report  with  respect  to  each 
account  in  which  the  ETP  Holder[,  Equity 
ASAP  Holder,  or  ETP  Firm]  has  an  interest, 


each  account  of  a  partner,  ofKcer,  director,  or 
employee  of  such  ETP  [Firms  or  Equity 
ASAP]  Holder  and  each  customer  account, 
that  has  established  an  aggregate  position 
(whether  long  or  short)  of  100,000  warrants 
covering  the  same  underlying  index, 
currency  or  currency  index,  combining  for 
purposes  of  this  (rule]  Rule:  (1)  long 
positions  in  put  warrants  and  short  positions 
in  call  warrants,  and  (2)  short  positions  in 
put  warrants  with  long  positions  in  call 
warrants.  The  report  shall  be  in  such  form  as 
may  be  prescribed  by  the  Corporation  and 
shall  be  filed  no  later  than  the  close  of 
business  on  the  next  day  following  the  day 
on  which  the  transaction  or  transactions 
requiring  the  filing  of  such  report  occurred. 
Whenever  a  report  shall  be  required  to  be 
filed  with  respect  to  an  account  pursuant  to 
this  Rule,  the  ETP  Holder],  Equity  ASAP 
Holder,  or  ETP  Firm]  filing  the  same  file  with 
the  Corporation  such  additional  periodic 
reports  with  respect  to  such  account  as  the 
Corporation  may  from  time  to  time  prescribe. 
In  computing  reportable  positions,  warrants 
on  a  stock  index  shall  not  be  aggregated  with: 
(1)  warrants  on  any  other  stock  index,  (2) 
options  on  any  stock  index  or  (3)  options  or 
warrants  on  any  stock  or  group  of  stocks 
included  in  such  index. 

(b)  In  addition  to  the  reports  required  by 
subsection  (a)  of  this  rule,  each  ETP  Holder[, 
Equity  ASAP  Holder,  or  ETP  Firm]  shall 
report  promptly  to  the  Corporation  any 
instance  in  which  such  ETP  Holder[,  Equity 
ASAP  Holder,  or  ETP  Firm]  has  reason  to 
believe  that  a  person,  acting  alone  or  in 
concert  with  others,  has  exceeded  or  is 
attempting  to  exceed  the  position  limits 
prescribed  in  Rule  8.10  or  the  exercise  limits 
prescribed  in  Rule  8.11. 

(c) — No  change. 

Section  2.  Portfolio  Depository  Receipts 

Portfolio  Depositary  Receipts 

Rule  8. 100(a)-(b)— No  change. 

(c)  ETP  Holders[.  Equity  ASAP  Holders,  or 
ETP  Firms]  shall  provide  to  all  purchasers  of 
a  series  of  Portfolio  Depositary  Receipts  a 
written  description  of  the  terms  and 
characteristics  of  such  securities,  in  a  form 
approved  by  the  Corporation,  not  later  than 
the  time  a  confirmation  of  the  first 
transaction  in  such  series  is  delivered  to  such 
purchaser.  In  addition,  ETP  Holders],  Equity 
ASAP  Holders,  and  ETP  Firms]  shall  include 
such  a  written  description  with  any  sales 
material  relating  to  a  series  of  Portfolio 
Depositary  Receipts  that  is  provided  to 
customers  or  the  public.  Any  other  wrritten 
materials  provided  by  [a]  an  ETP  Holders[, 
Equity  ASAP  Holder,  or  ETP  Firms]  to 
customers  or  the  public  making  specific 
reference  to  a  series  of  Portfolio  Depositary 
Receipts  as  an  investment  vehicle  must 
include  a  statement  in  substantially  the 
following  form:  "A  circular  describing  the 
terms  and  characteristics  of  ]the  series  of 
Portfolio  Depositary  Receipts]  is  available 
from  your  broker.  It  is  recommended  that  you 
obtain  and  review  such  circular  before 
purchasing  ]the  series  of  Portfolio  Depositary 
Receipts].  In  addition,  upon  request  you  may 
obtain  from  your  broker  a  prospectus  for  ]the 
series  of  Portfolio  Depositary  Receipts]." 

An  ETP  Holder],  Equity  ASAP  Holder,  or 
ETP  Firm]  carrying  an  omnibus  account  for 


a  non-ETP  Holder  ]or  non-Equity  ASAP 
Holder]  broker-dealer  is  required  to  inform 
such  non-ETP  Holder  [or  non-Equity  ASAP 
Holder]  that  execution  of  an  order  to 
purchase  a  series  of  Portfolio  Depositary 
Receipts  for  such  omnibus  account  will  be 
deemed  to  constitute  agreement  by  the  non- 
ETP  Holder  [or  non-equity  ASAP  Holders]  to 
make  such  written  description  available  to  its 
customers  on  the  same  terms  as  are  directly 
applicable  ETP  Holders[,  Equity  ASAP 
Holders  and  ETP  Firms]  under  this  ]rule] 
Rule. 

Upon  request  of  a  customer,  and  ETP 
Holders[,  Equity  ASAP  Holder,  or  ETP  Firm] 
shall  also  provide  a  prospectus  for  the 
particular  series  of  Portfolio  Depositary 
Receipts. 

(d)--(e) — No  change. 

Rule  8.100(f)-(g)— No  change. 

Rule  9 

Conducting  Business  with  the  Public 

Section  1.  Conducting  Business  with  the 
Public 

Register  with  the  Corporation 

Rule  9.1(a).  Each  office  of  an  (Equity 
ASAP]  ETP  Holder  (or  ETP  Firm]  shall  be 
registered  with  the  Corporation. 

Joint  Quarters 

Rule  9.1(b).  ETP  Holders[,  Equity  ASAP 
Holders,  and  ETP  Firms]  may  not  occupy 
joint  quarters  with  anyone  other  than  another 
ETP  Holder[,  Equity  ASAP  Holder,  or  ETP 
Firm]  without  the  prior  and  continuing 
approval  of  the  Corporation. 

Office  Supervision 

Rule  9.1(c)  (1)  Each  office  of  an  [Equity 
ASAP]  £TP  Holder  [or  ETP  Firm]  shall  be 
under  the  supervision  and  control  of  such 
(Equity  ASAP]  ETP  Holder  [or  ETP  Firm]  to 
assure  compliance  with  applicable  securities 
laws  and  regulations  and  rules  of  the 
Corporation. 

(2)  The  ETP  Holders[,  Equity  ASAP 
Holders,  ETP  Firms]  and  Allied  Persons 
thereof  shall  designate  from  among  their 
group  a  person  or  persons  to  assume 
authority  and  responsibility  for  supervision 
of  the  firm's  activities  and  establishment  and 
maintenance  of  appropriate  procedures  auid 
follow-up  and  review  to  determine  that  such 
control  and  supervision  is  maintained. 

Rule  9.1(d).  ETP  Holders],  Equity  ASAP 
Holders,  and  ETP  Firms]  shall  at  all  times 
have  responsibility  for  the  proper 
supervision  and  control  of  their  registered 
employees  and  as  provided  in  Rule  9.1(c) 
shall  designate  a  principal  of  the  firm  to  be 
responsible  for  the  execution  of  such 
supervisory  procedures. 

Guarantees 

Rule  9.1(e)  (1)  No  registered  employee 
shall  guarantee  the  payment  of  the  debit 
balance  in  a  customer's  account  to  his  or  her 
employer  or  to  any  other  creditor  carrying 
such  account  without  the  prior  consent  of  the 
Corporation. 

(2)  No  registered  employee  shall  represent 
to  any  customer  that  he  or  she  will 
personally  guarantee  the  account  of  such 
customer. 

(3)  No  registered  employee  shall  guarantee 
any  customer  against  losses  in  his  or  her 


account,  or  in  any  way  represent  to  any 
customer  that  he  or  she  or  his  or  her 
employer  will  guarantee  the  customer  against 
such  losses. 
Rule  9.1(f).— No  change. 

Compensation  Rebate 

Rule  9.1(g).  No  registered  employee  shall 
directly  or  indirectly,  rebate  to  any  person, 
firm  or  corporation  any  part  of  the 
compensation  he  or  she  may  receive  as  a 
registered  employee;  nor  shall  he  or  she  pay 
such  compensation  or  any  part  thereof, 
directly  or  indirectly,  to  any  person,  firm,  or 
corporation,  as  a  bonus,  commission,  fee  or 
other  consideration,  for  business  sought  or 
produced  for  him  or  her  or  any  ETP  Holder], 
Equity  ASAP  Holder,  or  ETP  Firm]. 

Registered  Employee  Compensation 

Rule  9.1(h).  No  registered  employee  shall, 
directly  or  indirectly,  take,  accept  or  receive, 
from  any  person,  firm,  corporation  or 
association,  other  than  the  ETP  Holder], 
Equity  ASAP  Holder,  or  ETP  Firm]  with 
whom  he  or  she  is  registered,  compensation 
of  any  nature,  as  a  bonus,  commission  fee, 
gratuity  or  other  consideration,  in  connection 
with  any  securities  transactions,  unless  the 
provisions  of  Rule  4.3(b)  have  been 
previously  complied  with. 

Diligence  As  To  Accounts 

Rule  9.2(a).  Every  ETP  Holder.  [Equity 
ASAP  Holder  or  ETP  Firm,]  through  a  general 
partner,  a  principal  executive  officer  or  a 
designated  authorized  person,  shall  use  due 
diligence  to  learn  the  essential  facts  relative 
to  every  customer,  every  order,  every  account 
accepted  or  carried  by  such  ETP  Holder], 
Equity  ASAP  Holder  or  ETP  Firm]  and  every 
person  holding  power  of  attorney  over  any 
account  accepted  or  carried  by  such  ETP 
Holder].  Equity  ASAP  Holder  or  ETP  Firm]. 

Account  Supervision 

Rule  9.2(b).  Every  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  shall  supervise 
diligently  all  accounts  accepted  or  carried  by 
such  firm  and  shall  exercise  diligence  in 
supervising  the  business  practices  of  its 
registered  persons  and  otherwise  licensed 
persons.  An  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  shall  adopt  appropriate 
procedures  for  the  opening  and  the 
maintaining  of  accounts,  including  the 
maintaining  of  records  prescribed  by  the 
Bylaws  and  Rules  of  the  Corporation  and  by 
the  rules  and  regulations  of  the  Securities 
and  Exchange  Commission,  which  shall 
include: 

(l)-{5) — No  change. 

Customer  Records 

Rule  9.2(c).  The  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm)  shall  keep  and  preserve 
records  concerning  all  accounts  of  customers 
in  such  form  and  substance  as  to  disclose  at 
least  the  following  information: 

(l)-(4) — No  change. 

(5)  Signature  of  a  general  partner,  a 
principal  executive  officer  or  an  authorized 
person  who  approved  the  opening  of  the 
account  prior  to  or  promptly  after  the 
completion  of  any  transaction  for  the  account 
of  or  with  a  customer;  provided,  however, 
that  in  the  case  of  branch  offices,  the  opening 
of  an  account  for  a  customer  may  be 
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approved  by  the  manager  of  such  branch 
office  but  the  action  of  such  branch  office 
manager  shall  within  a  reasonable  time  be 
approved  by  a  general  partner,  a  principal 
executive  officer  or  an  authorized  person 
designated  as  having  such  authority  by  the 
general  partner  or  by  the  principal  executive 
officer  who  has  the  overall  authority  and 
responsibility  for  account  supervision  and 
control.  The  general  partner,  principal 
executive  officer  or  authorized  person 
approving  the  opening  of  the  account  shall, 
prior  to  giving  his  or  her  approval,  be 
personally  informed  as  to  the  essential  facts 
relative  to  the  customer  and  to  the  nature  of 
and  the  investment  objectives  of  the 
proposed  account  and  shall  indicate  his  or 
her  approval  in  writing. 

Commentary 

.01    In  the  case  of  a  margin  account 
carried  by  an  ETP  Holder! ,  Equity  ASAP 
Holder  or  ETP  Firm]  for  a  non-ETP  [or  non- 
Equity  ASAP)  corporation,  definite 
knowledge  should  be  had  to  the  effect  that 
the  non-ETP  [or  non-Equity  ASAP] 
corporation  has  the  right  under  its  charter 
and  by-laws  to  engage  in  margin  transactions 
for  its  own  account  and  that  the  persons  from 
whom  orders  and  instructions  are  accepted 
have  been  duly  authorized  by  the  corporation 
to  act  on  its  behalf.  It  is  advisable  in  each 
such  case  for  the  carrying  firm  to  have  in  its 
possession  a  copy  of  the  corporate  charter, 
by-laws  and  authorizations.  Where  it  is  not 
possible  to  obtain  such  documents,  an  Allied 
Person  in  the  ETP  [Firm  or  Equity  ASAP] 
Holder  carrying  the  account  should  prepare 
and  sign  a  memorandum  for  its  files 
indicating  the  basis  upon  which  he  or  she 
believes  that  the  corporation  may  properly 
engage  in  margin  transactions  and  that  the 
persons  acting  for  the  corporation  have  been 
duly  authorized  to  do  so. 

In  the  case  of  a  cash  account  carried  for  a 
non-ETP  [or  non-Equity  ASAP]  corporation, 
the  ETP  [Firm  or  Equity  ASAP]  Holder 
should  assure  itself  through  a  general  partner 
or  an  officer  who  is  a  holder  of  voting  stock 
that  persons  entering  orders  and  issuing 
instructions  with  respect  to  the  account  do  so 
upon  the  proper  authority. 

.02    When  an  agency  account  is  carried  by 
an  ETP  [Firm  or  Equity  ASAP]  Holder  its 
files  should  contain  the  name  of  the  principal 
for  whom  the  agent  is  acting  and  written 
evidence  of  the  agent's  authority. 

.03    When  Estate  and  Trustee  accounts  are 
involved  an  ETP  (Firm  or  Equity  ASAP] 
Holder  should  obtain  counsel's  advice  as  to 
the  documents  which  should  be  obtained. 

Employee  Accounts 

Rule  9.3(a).  No  ETP  Holderf,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall,  without  the  prior 
consent  of  the  employer,  make: 

(1)  A  cash  or  margin  transaction  or  carry 
a  margin  account  in  securities  or  in 
commodities  in  which  an  employee  of  the 
Corporation,  or  of  any  ETP  Holder,  [Equity 
ASAP  Holder,  or  ETP  Firm,]  is  directly  or 
indirectly  interested.  Duplicate  reports  and 
statements  shall  be  sent  promptly  to  the 
employer. 

(2)  A  margin  transaction  or  cany  a  margin 
account  in  securities  or  in  commodities  in 
which  an  employee  of  a  bank,  trust  company. 


savings  institution,  insurance  company  or 
any  individual  or  firm  engaged  in  the 
business  of  dealing  in  securities,  is  directly 
or  indirectly  interested. 

This  [rule]  Rule  applies  to  all  employees  of 
insurance  companies  regardless  of  whether 
they  are  compensated  on  a  salary  or 
commission  basis.  However,  it  is  not 
considered  applicable  to  independent 
insurance  agents. 

A  person  who  is  clearly  designated  by  the 
charter  or  by-laws  of  a  bank,  trust  company, 
insurance  company,  etc.,  as  an  officer  of  such 
institution  is  not  considered  an  "employee" 
for  the  purpose  of  this  Rule. 

ETP  Holder  and  Allied  Person  Accounts 

Rule  9.3(b).  No  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  shall  carry  an  account 
for  [anl  another  ETP  Hotder[,  Equity  ASAP 
Holder,]  or  Allied  Person  of  another  ETP 
Holder[,  Equity  ASAP  Holder  or  ETP  Firm] 
without  the  prior  written  consent  of  another 
person  who  is  an  ETP  Holder!,  Equity  ASAP 
Holder,]  or  Allied  Person  of  such  other  firm. 

Duplicate  reports  and  statements  shall  be 
sent  to  such  general  partner  or  an  officer  who 
is  a  holder  of  voting  stock  designated  in  such 
consent  unless  their  submission  is  waived  in 
writing  and  a  permanent  record  of  such 
waiver  is  retained  by  both  the  carrying  firm 
and  the  consenting  firm. 

Proxies  Voting 

Rule  9.4.  No  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  sign  or  give  a 
proxy  to  vote  any  stock  registered  in  the 
name  or  under  control  of  such  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  unless  (a) 
the  ETP  Holder[,  Equity  ASAP  Holder,  or 
firm]  is  the  actual  owner  thereof,  (b)  pursuant 
to  the  written  instructions  of  such  actual 
owner,  or  (c)  pursuant  to  the  rules  of  another 
national  securities  exchange  to  which  he  or 
she  or  his  or  her  firm  is  responsible. 

Solicitation  Expense 

Rule  9.5.  Any  expense  incident  to  the 
securing  of  proxy  instructions  shall  be 
charged  by  the  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  to  the  party  or  parties 
requesting  their  solicitation. 

Discretion  as  to  Customers'  Accounts 

Rule  9.6(a).  No  ETP  Holder[,  Equity  ASAP 
Holder,  or  ETP  Firm)  shall  permit  any  person 
employed  by  such  ETP  Holder[,  Equity  ASAP 
Holder,  or  ETP  Firm]  or  by  any  other  ETP 
Holder[,  Equity  ASAP  Holder,  or  ETP  Firm) 
to  exercise  discretion  in  the  handling  of  a 
transaction  for  a  customer  of  such  ETP 
Holder[,  Equity  ASAP  Holder,  or  ETP  Firm], 
and  no  ETP  Holder[,  Equity  ASAP  Holder,  or 
ETP  Firm]  or  any  participant  therein  shall 
delegate  to  any  such  employee  any 
discretionary  power  vested  by  a  customer  in 
such  ETP  Holder!,  Equity  ASAP  Holder,  or 
ETP  Firm]  unless  in  either  case  the  prior 
written  authorization  of  the  customer  has 
been  received;  and  if  such  discretionary 
authority  runs,  directly  or  by  redelegation,  to 
an  employee  of  another  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firm,]  the  carrying  ETP 
Holder!,  Equity  ASAP  Holder,  or  ETP  Firm] 
must  obtain  the  prior  written  consent  of  the 
employer  of  the  individual  authorized  to 
exercise  discretion.  An  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firm)  or  Allied  Person 


of  the  carrying  ETP  !Firm  or  Equity  ASAP] 
Holder  shall  approve  and  initial  each 
discretionary  order  entered  by  an  employee 
of  such  ETP  !Finn  or  Equity  ASAP)  Holder 
of  another  ETP  IFirm  or  Equity  ASAP)  Holder 
on  the  day  the  order  is  entered.  The 
provisions  of  this  Rule  shall  not  apply  to 
discretion  as  to  the  price  at  which  or  the  time 
when  an  order  given  by  a  customer  for  the 
purchase  or  sale  of  a  definite  amount  of  a 
specified  security  shall  be  executed. 

Records  of  Discretionary  Accounts 

Rule  9.6(b).  The  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  keep  and  preserve 
records  of  all  customer  discretionary 
accounts  pursuant  to  the  provisions  of  this 
!rule]  Rule  which  shall  include  the  signature 
of  the  individual  who  may  exercise 
discretion  in  handling  the  account.  All  such 
accounts  shall  be  reviewed  by  a  general 
patrtner  or  principal  executive  officer  at 
frequent  intervals. 

Marking  Discretionary  Orders 

Rule  9.6(c).  Every  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firm]  shall  identify 
each  discretionary  order  by  appropriately 
marking  each  discretionary  order 
accordingly. 

Pledging  Customer  Securities 

Rule  9.7(a).  An  agreement  between  an  ETP 
Holder!,  Equity  ASAP  Holder,  or  ETP  Firm] 
and  a  customer  authorizing  the  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  to  pledge 
securities  carried  for  the  account  of  a 
customer  or  to  lend  such  securities  does  not 
justify  pledging  or  loaning  more  of  such 
securities  than  is  fair  and  reasonable  in  view 
of  the  indebtedness  of  said  customer  to  said 
ETP  Holder!,  Equity  ASAP  Holder,  or  ETP 
Firm). 

Use  of  Customer  Securities 

Rule  9.7(b).  The  improper  use  of  customer 
fully-paid  and  excess  margin  securities  is 
inconsistent  with  just  and  equitable 
principles  of  trade,  and  no  form  of  general 
agreement  between  an  ETP  Holder!,  Equity 
ASAP  Holder,  or  ETP  Firm]  and  a  customer 
shall  warrant  the  use  or  lending  of  such 
securities  by  the  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm). 

Customer  Protection — Reserves  and  Custody 
of  Securities 

Rule  9.7(c).  An  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  obtain  custody 
and  control  of  securities  and  maintain 
reserves  as  prescribed  by  Rule  15c3-3 
promulgated  under  the  Securities  Exchange 
Act  of  1934. 

Agreements  for  Use  of  Customer  Securities 

Rule  9.7(d).  No  ETP  Holder!.  Equity  ASAP 
Holder,  or  ETP  Firm)  shall  lend,  either  to 
itself  as  a  broker-dealer  or  to  others, 
securities  which  are  held  on  margin  for  a 
customer  and  which  are  eligible  to  be 
pledged  or  loaned,  unless  such  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  shall  first 
have  obtained  a  separate  written 
authorization  from  such  customer  permitting 
the  loaning  of  such  securities  by  the  ETP 
Holder!,  Equity  ASAP  Holder,  or  ETP  Firm]. 


Business  Connections 

Rule  9.8.  No  ETP  Holder(.  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  be  directly  or 
indirectly  interested  in  ot  associated  in 
business  with,  or  have  his  or  her  office 
directly  or  indirectly  connected  by  public  or 
private  wire  or  other  method  or  contrivance 
with,  or  transact  any  business  directly  or 
indirectly  with  or  for 

(a)-(c) — No  change. 

Margin  Agreements 

Rule  9.9.  No  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  hypothecate  or 
rehypothecate  customer  securities  unless 
such  ETP  Holder],  Equity  ASAP  Holder,  or 
ETP  Firm]  has  obtained  from  its  customer  an 
executed  mai^in  agreement  in  a  form 
satisfactory  to  the  Corporation. 

Assuming  Losses 

Rule  9.10.  No  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  shall  assume  for  his  or 
her  own  account  of  his  or  her  firm,  a  contract 
made  for  a  customer  after  a  loss  to  the 
customer  has  been  established  or  ascertained, 
unless  the  contract  was  made  by  mistake  or 
unless  approval  of  the  Corporation  has  first 
been  obtained. 

Confirmations 

Rule  9.11.  No  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  shall  address 
confirmations,  statements  or  other 
communications  to  a  non-ETP  [or  non-Equity 
ASAP]  customer  in  care  of  a  person  holding 
power  of  attorney  over  the  customers' 
account  unless  either  (a)  the  customer  has 
instructed  the  ETP  Holder[,  Equity  ASAP 
Holder  or  ETP  Firm]  in  writing  to  send  such 
confirmations,  statements  or  other 
communications  in  care  of  such  person,  or 
(b)  duplicate  copies  are  sent  to  the  customer 
at  some  other  address  designated  in  writing 
by  him  or  her,  or  at  the  address  of  any  ETP 
Holder[,  Equity  ASAP  Holder  or  ETP  Firm,] 
or  in  care  of  a  partner  or  employee  of  any 
firm. 

Upon  written  request,  the  Corporation  may 
waive  these  requirements. 

COD  Orders — Partial  Delivery 

Rule  9.12(a).  No  ETP  Holder[,  Equity  ASAP 
Holder  or  ETP  Firm]  shall  accept  an  order 
from  a  customer  pursuant  to  an  arrangement 
whereby  payment  for  securities  purchased  or 
delivery  of  securities  sold  is  to  be  made  to 
or  by  an  agent  of  the  customer  unless  all  of 
the  following  procedures  are  complied  with: 

(1)  The  ETP  Holder),  Equity  ASAP  Holder 
or  ETP  Firm]  shall  have  received  from  the 
customer  prior  to  or  at  the  time  of  accepting 
the  order,  the*name  and  address  of  the  agent 
and  the  name  and  account  number  of  the 
customer  on  file  with  the  agent; 

(2) — No  change. 

(3)  The  ETP  Holder[,  Equity  ASAP  Holder 
or  ETP  Firm]  delivers  to  the  customer  a 
confirmation,  or  all  relevant  data  customarily 
contained  Ln  a  confirmation  with  respect  to 
the  execution  of  the  order,  in  whole  or  in 
part,  not  later  than  the  close  of  business  on 
the  next  business  day  after  any  such 
execution;  and 

(4)  The  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  has  obtained  an  agreement  from 
the  customer  that  the  customer  will  furnish 


his  or  her  agent  instructions  with  respect  to 
the  receipt  or  delivery  of  the  securities 
involved  in  the  transaction  promptly  upon 
receipt  by  the  customer  of  each  confirmation, 
or  the  relevant  data  as  to  each  execution, 
relating  to  such  order  (even  though  such 
execution  represents  the  purchase  or  sale  of 
only  a  part  of  the  order),  and  that  in  any 
event  the  customer  will  assure  that  such 
instructions  are  delivered  to  his  or  her  agent 
no  later -than: 

(A)-(B)— No  change. 

(5)  The  customer  or  its  agent  shall  utilize 
the  facilities  of  a  securities  depository  for  the 
confirmation,  acknowledgement,  and  book 
entry  settlement  of  all  depository  eligible 
transactions. 

(A)  For  the  purpose  of  this  (rule)  Rule 
"securities  depository"  shall  mean  a  clearing 
agency  as  defined  in  Section  3(a)(23)  of  the 
Securities  Exchange  Act  of  1934  that  is 
registered  with  the  Securities  and  Exchange 
Commission  pursuant  to  Section  17A(b)(2)  of 
the  Act. 

(B)  For  the  purpose  of  this  (rule  Rule, 
"depository  eligible  transactions"  shall  mean 
transactions  in  those  securities  for  which 
confirmation,  acknowledgement,  and  book 
entry  settlement  can  be  performed  through 
the  facilities  of  a  securities  depository  as 
defined  in  Rule  9.12(a)(5)(A). 

(b)  The  following  transaction  shall  be 
exempt  from  the  provisions  of  paragraph 
(a)(5)  of  this  (rule]  Rule: 

(1) — No  change. 

(2)  Transactions  wherein  both  an  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
and  its  agent  are  not  participants  in  a 
securities  depository; 

(3) — No  change. 

Long  Sales 

Rule  9.13(a).  For  the  purposes  of  effecting 
delivery  within  the  time  period  required 
under  regular  settlement  procedures: 

(1)  Any  sale  of  a  security  for  a  customer 
which  is  designated  as  a  "long"  sale  may  be 
effected  only  if: 

(A)  The  customer  is  "long,"  in  good 
deliverable  form,  the  security  to  be  sold  on 
the  books  (on)  of  the  selling  ETP  Holder, 
lEquity  ASAP  Holder  or  ETP  Firm,]  or 

(B)  The  selling  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  notes  on  he  order  ticket 
that 

(i)-(ii) — No  change. 
(2) — No  change. 

(3)  the  customer  presents  to  the  selling  ETP 
Holder,  (Equity  ASAP  Holder  or  ETP  Firm,] 
with  proper  instructions,  a  security 
convertible  into  or  exchangeable  for,  or  an 
option,  warrant  or  right  which  entitles  him 
or  her  to  purchase,  together  with  the 
necessary  funds,  prior  to  settlement  date,  the 
security  to  be  sold. 

Account  Designation 

Rule  9.14.  Before  any  order  for  a  customer 
of  an  ETP  Holder!,  Equity  ASAP  Holder  or 
ETP  Firm]  is  executed,  including  the  case 
where  an  order  is  to  be  executed  by  the 
issuance  !from  the  Floor]  of  a  commitment  to 
trade  through  ITS  or  any  other  Application 
of  the  System,  there  shall  be  placed  upon  the 
order  slip  or  other  record  the  name  or 
designation  of  the  account  for  which  such 
order  is  to  be  executed.  No  change  in  such 


account  name  or  designation  shall  be  made 
unless  the  change  has  been  authorized  by  the 
ETP  Holder!.  Equity  ASAP  Holder  or  ETP 
Firm]  or  a  partner,  who  shall,  prior  to  giving 
his  or  her  approval  of  such  change,  be 
personally  informed  of  the  essential  facts 
relative  thereto  and  shall  indicate  his  or  her 
approval  of  such  change  in  writing  on  the 
order. 

Statements  of  Account  to  Customers 

Rule  9.15.  Except  with  the  permission  of 
the  Corporation,  ETP  Holders!,  Equity  ASAP 
Holders  or  ETP  Firms)  shall  send  their 
customers  statements  of  account  showing 
security  and  money  positions  and  entries  at 
least  quarterly  to  all  accounts  having  an 
entry,  money  or  security  position  during  the 
preceding  quarter.  (See  also  SEC  Rule  15c3- 
2  concerning  quarterly  notices  of  free  credit 
balances  on  statements.) 

Statement  or  Notice  on  Interest 

Rule  9.16 — No  change. 

Books  and  Records 

Rule  9.17.  ETP  Holders),  Equity  ASAP 
Holder  or  ETP  Firms)  shall  make  and  retain 
all  the  books  and  records  prescribed  by  the 
Bylaws  and  Rules  of  the  Corporation,  the 
rules  and  regulations  of  the  Securities  and 
Elxchange  Commission  and  the  constitution, 
rules  and  regulations  of  other  regulatory  or 
governmental  bodies  to  which  such  ETP 
Holders!,  Equity  ASAP  Holders  or  ETP 
Firms]  are  subject.  Such  books  and  records 
shall  be  retained  for  periods  as  prescribed 
and  shall  be  made  available  for  inspection  by 
the  Corporation. 

Doing  a  Public  Business  in  Options 

Rule  9.18.  Rule  9.18  shall  be  applicable  to 
ETP  Holder!,  Equity  ASAP  Holders,  or  ETP 
Firms]  transacting  business  with  the  public 
in  option  contracts  issued  by  the  Options 
Clearing  Corporation.  Except  to  the  extent 
that  specific  provisions  of  Rule  9.18  govern, 
or  unless  the  context  otherwise  requires,  the 
provisions  of  all  other  sections  of  this  !rule] 
Rule  shall  be  applicable  to  the  conduct  of 
accounts. 

(a)  Registration  of  Principals  and 
Representatives. 

No  ETP  Holder!,  Equity  ASAP  Holder,  or 
ETP  Firm]  shall  be  approved  to  transact 
business  with  the  public  in  option  contracts, 
unless  those  persons  associated  with  the  ETP 
Holder!,  Equity  ASAP  Holder,  or  ETP  Firm] 
who  are  designated  as  Options  Principals  or 
who  are  designated  as  Registered 
Representatives  have  been  approved  by  and 
registered  with  the  Corporation  as  such, 
pursuant  to  the  provisions  of  Rule  9.26  and 
Rule  9.27,  as  appropriate. 

(b)  Opening  of  Accounts 

No  ETP  Holder!,  Equity  ASAP  Holder,  or 
ETP  Firm]  shall  accept  an  order  from  a 
customer  for  the  purchase  or  sale  (writing)  of 
an  option  contract  unless  the  customer's 
account  has  been  approved  for  options 
trading  in  accordance  with  the  provisions  of 
Rule  9.18. 

(1)  Diligence  in  Opening  Account — In 
approving  a  customer's  account  for  options 
transactions,  and  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Finn]  shall  exercise  due 
diligence  to  learn  the  essential  facts  as  to  the 
customer  and  his  or  her  investment 
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objectives  and  financial  situation,  and  shall 
make  a  record  of  such  information  which 
shall  be  retained  in  accordance  with  Rule 
9.18(d).  Based  upon  such  information,  the 
branch  office  manager  or  other  Registered 
Options  Principal  shall  approve  in  writing 
the  customer's  account  for  options 
transactions;  provided,  that  if  the  branch 
office  manager  is  not  a  Registered  Options 
Principal,  his  or /ler  approval  shall  within  a 
reasonable  time  be  confirmed  by  a  Registered 
Options  Principal. 

(2)  Disclosure — At  or  prior  to  the  time  a 
customer's  account  is  approved  for  options 
trading,  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  shall  deliver  to  the 
customer  a  current  Options  Disclosure 
Document  in  accordance  with  the 
requirements  of  paragraph  (g)  of  this  Section. 

(3)  Account  Agreement — Within  15  days 
after  a  customer's  account  has  been  approved 
for  options  transactions  an- ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]  shall 
obtain  from  the  customer  a  written  agreement 
that  (A)  the  customer  is  aware  of  and  agrees 
to  be  bound  by  the  Rules  of  the  Corporation 
and  the  PCX  Parent  applicable  to  the  trading 
of  option  contracts  and  the  Rules  of  the 
Options  Clearing  Corporation  and  (B)  the 
customer  agrees  not  to  violate,  either  alone  or 
in  concert  with  others,  the  position  limits  or 
the  exercise  limits  established  by  the  PCX 
Parent. 

(4)  Verification  of  Customer  Background 
and  Financial  Information — The  background 
and  financial  information  upon  which  the 
account  of  every  new  customer  that  is  a 
natural  person  has  been  approved  for  options 
trading,  unless  the  information  is  included  in 
the  customer's  account  agreement,  shall  be 
sent  to  the  customer  for  verification  within 
fifteen  (15)  days  after  the  customer's  account 
has  been  approved  for  options  transactions. 
A  copy  of  the  background  and  financial 
information  on  file  with  the  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm)  shall  also 
be  sent  to  the  customer  for  verification 
within  fifteen  (15)  days  after  the  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]  becomes 
aware  of  any  material  change  in  the 
customer's  financial  situation. 

(5)  Options  Disclosure  document  to  be 
Furnished — At  or  prior  to  the  time  a 
customer's  account  is  approved  for  options 
transactions,  an  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  shall  himish  the 
customer  with  a  current  Options  Disclosure 
Document  in  accordance  with  the 
requirements  of  Rule  9.18(g). 

(6)  Every  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  transacting  business 
with  the  public  in  uncovered  options 
contracts  shall  develop,  implement,  and 
maintain  specific  written  procedures 
governing  the  conduct  of  such  business 
which  shall  include,  but  not  be  limited  to, 
the  following: 

(A}-{E) — No  change. 

Commentary 

.01     In  fulfilling  its  obligations  pursuant  to 
paragraph  (b)(1)  of  Rule  9.18  with  respect  to 
options  customers  that  are  natural  persons, 
an  ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm]  shall  seek  to  obtain  the  following 
information  at  a  minimum  (information  shall 


be  obtained  for  all  participants  in  a  joint 
account): 

1.-8. — No  change. 

In  addition,  the  customer's  account  records 
shall  contain  the  following  information,  if 
applicable: 

a.-g. — No  change. 

The  ETP  Holder!,  Equity  ASAP  Holder,  or 
ETP  Firm]  should  consider  utilizing  a 
standard  account  approval  form  so  as  to 
ensure  the  receipt  of  all  the  required  . 
information. 

.02 — No  change. 

.03    The  requirement  of  paragraph  (b)(4)  of 
Rule  9.18  for  the  initial  and  subsequent 
verification  of  customer  background  and 
financial  information  may  be  satisfied  by 
sending  to  the  customer  the  information 
required  in  Items  1  through  6  of  Commentary 
.01  above  as  contained  in  the  ETP  (Holder, 
Equity  ASAP  Holder  or  ETP  Firm's]  Holder's 
records  and  providing  the  customer  with  an 
opportunity  to  correct  or  complete  the 
information.  In  all  cases,  absent  ft-om  the 
customer  to  the  contrary,  the  information 
will  be  deemed  to  be  verified. 

.04    Before  approving  an  account  of  a 
trust,  pension  fund,  profit  sharing  plan  or 
other  fiduciary  for  options  trading,  an  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
shall  be  satisfied  that  the  instruments  under 
which  the  fiduciary  is  acting  permit  options 
trading. 

.05    Before  approving  an  account  with 
respect  to  which  trading  authorization  has 
been  granted  to  a  third  person  who  is  not  an 
employee  of  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  Tor  options  trading,  the 
ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm]  shall  obtain  written  evidence  of  the 
agent's  authority  to  act  and  that  such 
authority  specifically  includes  options 
trading. 

.06    Before  approving  an  account  of  an 
investment  partnership  or  an  investment  club 
for  options  trading,  the  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  shall  obtain 
written  evidence  of  the  authority  of  the 
person  signing  the  agreement  required  by  this 
paragraph  to  sign  such  agreement  on  behalf 
of  such  partnership  or  club,  as  the  case  may 
be,  and  that  such  authority  specifically 
includes  options  trading.  Information  shall 
also  be  obtained  with  respect  to  any  current 
long  or  short  option  positions  of  the 
respective  partners  or  member  of  the 
partnership  or  investment  club. 

.07 — No  change. 

(c)  Suitability. 

(1)  No  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  or  registered  person  thereof 
shall  recommend  to  any  customer  any 
transaction  for  the  purchase  or  sale  (writing) 
of  an  option  contract,  currency  warrant,  or  an 
index  warrant  unless  such  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]  or 
registered  person  has  reasonable  grounds  to 
believe  that  the  entire  recommended 
transaction  is  not  unsuitable  for  such 
customer  on  the  basis  of  information 
furnished  by  such  customer  after  reasonable 
inquiry  concerning  the  customer's 
investment  objectives,  financial  situation  and 
needs  and  any  other  information  known  by 
such  ETP  Holder],  Equity  ASAP  Holder  or 
ETP  Firm]  or  registered  person. 


(2)  No  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm,]  Registered  Options  Principal  or 
Registered  Representative  shall  recommend 
to  a  customer  an  opening  transaction  in  any 
option  contract,  currency  warrant,  or  index 
warrant  unless  the  person  making  the 
recommendation  has  a  reasonable  basis  for 
believing  at  the  time  of  making  the 
recommendation  that  the  customer  has  such 
knowledge  and  experience  in  financial 
matters  that  he  or  she  may  reasonably  be 
expected  to  be  capable  of  evaluating  the  risks 
of  the  recommended  transaction,  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  position  in  the  option 
contract,  currency  warrant,  or  index  warrant. 

(d)  Supervision  of  Accounts. 

Every  ETP  Holder],  Equity  ASAP  Holder  or 
ETP  Firm]  shall  comply  with  the  provisions 
of  rule  9.1(b)  in  exercising  its  supervisory 
responsibilities.  In  addition  to  such 
provisions,  every  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  shall  comply  with  the 
following  provisions  as  they  relate  to  its 
options  business. 

(1)  Senior  Registered  Options  Principal — 
Every  ETP  Holder!,  Equity  ASAP  Holder  or 
ETP  Firm]  shall  develop  and  implement  a 
written  program  for  the  review  of  the 
organization's  non-ETP  lor  non-Equity 
ASAP]  customer  accounts  and  all  orders  in 
such  accounts,  insofar  as  such  accounts  and 
orders  relate  to  option  contracts.  This 
program  shall  be  under  the  supervision  of  a 
designated  Senior  Registered  Options 
Principal  ("Senior  ROP")  who  is  an  officer 
(in  the  case  of  a  corporation)  or  general 
partner  (in  the  case  of  a  partnership)  of  the 
ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm]  who  is  specifically  identified  to  the 
Corporation  as  the  senior  ROP. 

(2)  Compliance  Registered  Options 
Principal— ETP  !Holder,  Equity  ASAP  Holder 
or  ETP  Firm]  Holders  shall  designate  and 
specifically  identify  to  the  Corporation  a 
Compliance  Registered  Options  Principal, 
(who  may  be  the  Senior  Registered  Options 
Principal),  who  shall  have  no  sales  functions 
and  shall  be  responsible  to  review  and  to 
propose  appropriate  action  to  secure  the  ETP 
[Holder,  Equity  ASAP  Holder  or  ETP  Firm's] 
Holder's  compliance  with  securities  laws  and 
regulations  in  respect  of  its  options  business. 
The  Compliance  Registered  Options 
Principal  shall  regularly  furnish  reports 
directly  to  the  compliance  officer  (if  the 
Compliance  Registered  Options  Principal  is 
not  himself  or /jersejf/ the  compliance  officer) 
and  to  other  senior  management  of  the  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm]. 
The  requirement  that  the  Compliance 
Registered  Options  Principal  shall  have  no 
sales  functions  does  not  apply  to  an  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
that  has  received  less  than  $1,000,000  in 
gross  commissions  on  options  business  as 
reflected  in  its  FOCUS  Report  for  either  of 
the  preceding  two  fiscal  years  or  that 
currently  has  10  or  fewer  Registered  Options 
Representatives. 

(3) — No  change. 

(4)  Each  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  shall  maintain  at  the  principal 
supervisory  office  having  jurisdiction  over 
the  office  servicing  the  customer's  account, 
or  have  readily  accessible  and  promptly 


retrievable,  information  to  permit  review  of 
each  customer's  options  account,  on  a  timely 
basis  to  determine  (i)  the  compatibility  of 
options  transactions  with  investment 
objectives  and  with  the  types  of  transactions 
for  which  the  account  was  approved;  (ii)  the 
size  and  frequency  of  options  transactions; 
(iii)  commission  activity  in  the  account;  (iv) 
profit  or  loss  in  the  account;  (v)  undue 
concentration  in  any  options  class  or  classes, 
and  (vi)  compliance  with  the  provisions  of 
Regulation  T  of  the  Federal  Reserve  Board. 

Commentary 

.01 — No  change. 

.02    Every  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  shall  establish,  maintain 
and  enforce  written  procedures  which  detail 
the  methods  used  to  supervise  exchange 
options  transactions.  These  procedures 
should  also  detail  the  methods  used  to 
supervise  all  non-ETP  !or  non-Equity  ASAP] 
customer  accounts  including  all  orders  in 
such  accounts,  insofar  as  such  accounts  and 
orders  relate  to  option  contracts. 

.02    Every  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  shall  also  develop  and 
implement  specific  written  procedures 
concerning  the  manner  of  supervision  of 
customer  accounts  maintaining  uncovered 
short  (written)  option  positions  and 
specifically  providing  for  frequent 
supervisory  review  of  such  accounts. 

(e)  Discretionary  Accounts 

(1)  Authorization  and  Approval  Required — 
No  ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm)  shall  exercise  any  discretionary  power 
with  respect  to  trading  in  option  contracts, 
currency  warrants,  or  index  warrants  in  a 
customer's  account,  or  accept  orders  for 
currency  warrants,  index  warrants  or  option 
contracts  for  an  account  from  a  person  other 
than  the  customer,  except  in  compliance 
with  the  provisions  of  Rule  9.6(a)  and  in 
addition  (i)  the  written  authorization  of  the 
customer  required  by  Rule  9.6(a)  shall 
specifically  authorize  options  trading  in  the 
account;  (ii)  the  account  shall  have  been 
accepted  in  writing  by  a  Registered  Options 
Principal.  The  Senior  Registered  Options 
Principal  shall  review  the  acceptance  of  each 
discretionary  account  to  determine  that  the 
Registered  Options  Principal  accepting  the 
account  has  a  reasonable  basis  for  believing 
that  the  customer  was  able  to  understand  and 
bear  the  risks  of  the  strategies  or  transactions 
proposed,  and  he  or  she  shall  maintain  a 
record  of  the  basis  for  his  or  her 
determination.  Each  discretionary  order  shall 
be  approved  and  initiated  on  the  day  entered 
by  the  branch  office  manager  or  other 
Registered  Options  Principal,  provided  that  if 
the  branch  office  manager  is  not  a  Registered 
Options  Principal,  his  or /ler  approval  shall 
be  confirmed  within  a  reasonable  time  by  a 
Registered  Options  Principal.  Every 
discretionary  order  shall  be  identified  as 
discretionary  on  the  order  at  the  time  of 
entry.  Discretionary  accounts  shall  receive 
frequent  appropriate  supervisory  review  by 
the  Compliance  Registered  Options  Principal. 
The  provisions  of  this  subparagraph  shall  not 
apply  to  discretion  as  to  the  price  at  which 
or  the  time  when  an  order  given  by  a 
customer  for  the  purchase  or  sale  of  a  definite 
number  of  option  contracts  in  a  specified 
security  shall  be  executed. 


(2)  Prohibited  Transactions— No  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm) 
having  discretionary  power  over  a  customer's 
account  shall,  in  the  exercise  of  such 
discretion,  execute  or  cause  to  be  executed 
therein  any  purchases  or  sales  of  option 
contracts,  currency  warrants,  or  index 
warrants  which  are  excessive  in  size  or 
frequency  in  view  of  the  financial  resources 
in  such  account. 

(3)  Record  of  Transactions — A  record  shall 
be  made  of  every  transaction  in  option 
contracts,  currency  warrants,  or  index 
warrants  in  respect  to  which  an  ETP  Holder!, 
Equity  ASAP  Holder  or  ETP  Firm]  has 
exercised  discretionary  authority,  clearly 
reflecting  such  fact  and  indicating  the  name 
of  the  customer,  the  designation  and  number 
of  the  option  contracts,  currency  warrants,  or 
index  warrants  the  premium  and  the  date 
and  time  when  such  transaction  was  effected. 

(4) — No  change. 

Commentary 

.01 — No  change. 

(f)  Confirmations. 

Every  ETP  Holder],  Equity  ASAP  Holder  or 
ETP  Firm]  shall  promptly  furnish  to  each 
customer  a  written  confirmation  of  each 
transaction  in  option  contracts  for  such 
customer's  account.  Each  such  confirmation 
shall  show  the  type  of  option,  the  underiying 
stock,  the  expiration  month,  the  exercise 
price,  the  number  of  option  contracts,  the 
premium,  commissions,  the  transaction  and 
settlement  dates,  whether  the  transaction  was 
a  purchase  or  a  sale  (writting)  transaction, 
whether  the  transaction  was  an  opening  or  a 
closing  transaction,  and  whether  the 
transaction  was  effected  on  a  principal  or 
agency  basis.  The  confirmation  shall  by 
appropriate  symbols  distinguish  between 
exchange  option  transactions  and  other 
transactions  in  option  contracts  and  between 
such  transactions  and  transactions  in  other 
options. 

(g)  Delivery  of  Current  Options  Disclosure 
Document  and  Prospectus 

(1)  Options  Disclosure  Documents.  Every 
ETP  Holder],  Equity  ASAP  Holder  or  ETP 
Firm)  shall  deliver  a  current  Options 
Disclosure  Document  (the  formal  -title  of 
which  is  "Understanding  the  Risks  and  Uses 
of  Listed  Options")  to  each  customer  at  or 
prior  to  the  time  each  customer's  account  is 
approved  for  options  trading.  Thereafter, 
each  amended  Options  Disclosure  Document 
shall  be  distributed  to  every  customer  having 
an  account  approved  for  options  trading,  or, 
in  the  alternative,  shall  be  distributed  not 
later  than  the  time  a  confirmation  of  a 
transaction  is  delivered  to  each  customer 
who  enters  into  an  options  transaction.  The 
term  "current  Options  Disclosure  Document" 
means,  as  to  any  category  of  underlying 
security,  the  most  recent  edition  of  such 
document  that  meets  the  requirements  of 
Rule  9b-l  under  the  Securities  Exchange  Act 
of  1934. 

(2)  Prospectus.  Every  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm]  shall  deliver  a  ' 
copy  of  the  current  prospectus  of  the  Options 
Clearing  Corporation  to  each  customer  who 
requests  one.  The  Corporation  will  advise 
ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm]  when  a  new  prospectus  is  available. 
The  term  "current  prospectus  of  the  Options 


Clearing  Corporation  "  means  the  prospectus 
portion  of  Form  S-20  which  then  meets  the 
delivery  requirements  of  Rule  153(b)  of  the 
Securities  Act  of  1933. 

(3)  The  written  description  of  risks 
required  by  Rule  9.18(b)(6)  shall  be  in  a 
format  prescribed  by  the  Corporation  or  in  a 
format  developed  by  the  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm,]  provided  it 
contains  substantially  similar  information  as 
the  prescribed  Corporation  format  and  has 
received  prior  written  approval  of  the 
Corporation. 

Commentary 

.01     Where  the  customer  of  an  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm] 
is  a  broker  or  dealer  entering  his  or  her  orders 
with  the  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  in  a  single  omnibus  account, 
such  ETP  Holder!.  Equity  ASAP  Holder  or 
ETP  Firm]  shall  take  reasonable  steps  to 
assure  that  the  broker  or  dealer  is  furnished 
reasonable  quantities  of  current  Options 
Disclosure  Documents,  as  requested  by  him 
or  her  in  order  to  enable  him  or  her  to 
comply  with  the  requirements  of  this 
paragraph  (g). 

.02    Where  a  broker  or  dealer  enters  orders 
for  his  or  her  customers  with,  or  clears 
transactions  through,  an  ETP  Holder!,  Equity 
ASAP  Holder  or  ETP  Firm]  on  a  fully 
disclosed  basis  and  such  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  carries  the 
accounts  of  such  customers,  the 
responsibility  for  delivering  a  current 
Options  Disclosure  Document  as  provided 
herein  shall  rest  with  the  carrying  ETP 
Holder!,  Equity  ASAP  Holder'or  ETP  Firm]. 
However,  such  ETP  Holder!.  Equity  ASAP 
Holder  or  ETP  Firm]  may  rely  upon  the  good 
faith  representation  of  the  introducing  broker 
or  dealer  that  a  current  Options  Disclosure 
Document  has  been  delivered  in  compliance 
with  this  paragraph  (g). 

(h)  Transactions  with  Issuers. 

No  ETP  Holder!,  Equity  ASAP  Holder  or 
ETP  Firm]  shall  accept  an  order  for  the 
account  of  any  corporation  which  is  the 
issuer  of  an  underlying  stock  for  the  sale 
(writing)  of  an  option  contract  with  respect 
to  that  underlying  stock. 

(i)  Restricted  Stock. 

For  the  purposes  of:  (i)  Covering  a  short 
position  in  a  call  option  contract,  or  (ii) 
delivery  pursuant  to  the  exercise  of  a  put 
option  contract,  or  (iii)  satisfying  an  exercise 
notice  assigned  in  respect  of  a  call  option 
contract,  no  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  shall  accept  shares  of  an 
underlying  stock,  which  may  not  be  sold  by 
the  holder  thereof  except  upon  registration 
pursuant  to  the  provisions  of  the  Securities 
Act  of  1933  or  pursuant  to  SEC  rules 
promulgated  under  the  Securities  Act  of 
1933,  unless,  at  the  time  such  securities  are 
accepted  and  at  any  later  time  such  securities 
are  delivered,  applicable  provisions  of  the 
Securities  Act  of  1933  and  the  rules 
thereunder  have  been  complied  with  by  the 
holder  of  such  securities. 

(j)  Statement  of  Accounts. 

Every  ETP  Holder!.  Equity  ASAP  Holder  or 
ETP  Firm]  shall  send  to  its  customers 
statements  of  account  showing  security  and 
money  positions  entries,  interest  charges  and 
any  special  charges  that  have  been  assessed 
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against  such  account  during  the  period 
covered  by  the  statement;  provided,  however, 
that  such  charges  need  not  be  specifically 
delineated  on  the  statement  if  they  are 
otherwise  accounted  for  on  the  statement  and 
have  been  itemized  on  transaction 
conHrmations.  With  respect  to  options 
customers  having  a  general  (margin)  account, 
such  statement  shall  also  provide  the  mark- 
to-market  price  and  market  value  of  each 
options  position  and  other  security  position 
in  the  general  (margin)  account,  the  total 
market  value  of  all  positions  in  the  account, 
the  outstanding  debit  balance  in  the  account, 
and  the  general  (margin)  account  equity.  The 
statement  shall  bear  a  legend  stating  that 
further  information  with  respect  to 
commissions  and  other  charges  related  to  the 
execution  of  listed  option  transactions  has 
been  included  in  confirmations  of  such 
transactions  previously  furnished  to  the 
customer,  and  that  such  information  will  be 
made  available  to  the  customer  promptly 
upon  request. 

Statements  of  account  shall  be  sent  at  least 
quarterly  to  all  accounts  having  a  money  or 
a  security  position  during  the  preceding 
queuler  and  not  less  frequently  than  once 
every  month  to  each  customer  in  whose 
account  there  has  been  an  entry  during  the 
preceding  month  with  respect  to  an  option 
contract. 

The  statement  shall  also  bear  a  legend 
requesting  the  customer  to  promptly  advise 
the  ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm]  of  any  material  change  in  the 
customer's  investment  objectives  or  financial 
situation. 

Commentary 

.01     For  purposes  of  the  foregoing  Section, 
general  (margin)  account  equity  shall  be 
computed  by  subtracting  the  total  of  the 
"short"  security  values  and  any  debit  balance 
from  the  total  of  the  "long"  security  values 
and  any  credit  balance. 

(k)  Doing  Business  with  the  Public. 

An  [individual]  sole  proprietor  ETP 
[Holder  or  Equity  ASAP  Holder]  may  not 
transact  business  with  the  public,  unless 
such  Holder  receives  prior  written  approval 
from  the  Corporation.  To  qualify  to  transact 
business  with  the  public,  the  [individual] 
sole  proprietor  ETP  [Holder  or  Equity  ASAP] 
Holder  shall  demonstrate  compliance  with 
the  general  requirements  of  the  Corporation 
as  prescribed  by  the  Bylaws,  Rules  and 
procedures  of  the  Corporation. 

(1)  Customer  Complaints. 

(1)  Every  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  conducting  a  non-ETP 
[or  non-Equity  ASAP]  customer  business 
shall  make  and  keep  current  a  separate 
central  log,  index  or  other  file  for  all  options- 
related  complaints,  through  which  these 
complaints  can  easily  be  identified  and 
retrieved.  The  term  "options-related 
complaint"  shall  mean  any  written  statement 
by  a  customer  or  person  acting  on  behalf  of 
a  customer  alleging  a  grievance  arising  out  of 
or  in  connection  with  listed  options.  The 
central  file  shall  be  located  at  the  principal 
place  of  business  of  the  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  or  such  other 
principal  office  as  shall  be  designated  by  the 
ETP  Holder[,  Equity  ASAP  Holder  or  ETP 
Firm],  Afa  minimum,  the  central  file  shall 


include:  (i)  Identification  of  complainant,  (ii) 
date  complaint  was  received,  (iii) 
identification  of  Registered  Representative 
servicing  the  account,  (iv)  a  general 
description  of  the  matter  complained  of,  and 
(v)  a  record  of  what  action,  if  any,  has  been 
taken  by  the  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  with  respect  to  the 
complaint.  Each  options-related  complaint 
received  bv  a  branch  office  of  an  [Equity 
ASAP]  FTP  Holder  [or  ETP  Firm]  shall  be 
forwarded  to  the  office  in  which  the  separate, 
central  file  is  located  not  later  than  thirty  (30) 
days  after  receipt  by  the  branch  office.  A 
copy  of  every  options-related  complaint  shall 
be  maintained  at  the  branch  office  that  is  the 
subject  of  the  complaint. 

(m)  Branch  Offices  of  [Equity  ASAP]  ETP 
Holders  [or  ETP  Firms]. 

No  branch  office  of  an  [Equity  ASAP]  ETP 
Holder  (or  ETP  Firm]  shall  transact  options 
business  with  the  public  unless  the  manager 
of  such  branch  office  has  been  qualified  as 
a  Registered  Options  Principal;  provided, 
that  this  requirement  shall  not  apply  to 
branch  offices  in  which  not  more  than  three 
Registered  Representatives  are  located  so 
long  as  the  [Equity  ASAP]  ETP  Holder  [or 
ETP  Firm]  can  demonstrate  that  the  options 
activities  of  such  branch  offices  are 
appropriately  supervised  by  a  Registered 
Options  Principal. 

Transfer  of  Accounts 

Rule  9.19.  Every  ETP  Holder[,  Equity 
ASAP  Holder  or  ETP  Firm]  shall,  upon 
written  request  of  a  customer,  expedite  the 
transfer  of  a  customer's  account  pursuant  to 
such  customer's  instructions. 

Transactions  for  Public  Customers 

Rule  9.20(a).  Where  an  ETP  Holder[,  Equity 
ASAP  Holder  or  ETP  Firm]  is  doing  business 
with  the  public  in  accordance  with  these 
Rules  and  is  also  associated  with  a  Market 
Maker,  such  ETP  Holder[,  Equity  ASAP 
Holder  or  ETP  Firm)  shall  file  such  reports 
as  the  Corporation  may  require  of 
transactions  for  customers  in  classes  of 
option  contracts  to  which  such  Market  Maker 
has  been  appointed  pursuant  to  PCX  Parent 
Rule  6.35. 

Telemarketing 

Rule  9.20(b).  No  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  or  associated  person  of 
such  Holder  [or  Firm]  may: 

(1) — No  change. 

(2)  Make  an  outbound  telephone  call  to  any 
person  for  the  purpose  of  soliciting  the 
purchase  of  securities  or  related  services 
without  disclosing  promptly  and  in  a  clear 
and  conspicuous  manner  to  the  called  person 
the  following  information: 

(A)  the  identity  of  the  caller  and  the  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm]; 
(B)-(C)— No  change. 

(3)  The  prohibitions  of  subsections  (b)(1) 
and  (b)(2),  above,  do  not  apply  to  telephone 
calls  by  any  person  associated  with  an  ETP 
Holder[,  Equity  ASAP  Holder  or  ETP  Firm,] 
or  another  associated  person  acting  at  the 
direction  of  such  person  for  the  purpose  of 
maintaining  and  servicing  an  account  of  an 
existing  customer  of  the  ETP  Holder[,  Equity 
ASAP  Holder  or  ETP  Firm]  under  the  control 
of  or  assigned  to  such  associated  person  if 
such  person  places  such  calls: 


(A)-{C) — No  change. 

The  scope  of  this  Rule  9.20(b)  is  limited  to 
the  telemarketing  calls  described  herein.  The 
terms  of  this  Rule  do  not  otherwise  expressly 
or  by  implication  impose  on  ETP  Holders], 
Equity  ASAP  Holders  or  ETP  Firms]  or 
participants  any  additional  requirements 
with  respect  to  the  relationship  between  at 
ETP  Holder[,  Equity  ASAP  Holder  or  ETP 
Firm]  or  participant  and  a  customer  or 
between  a  person  associated  with  an  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm] 
or  participant  organization  and  a  customer. 
For  the  purposes  of  subsection  (b)(3),  the 
term  "existing  customer"  means  a  customer 
for  whom  the  broker  or  dealer,  or  a  clearing 
broker  or  dealer  on  behalf  of  such  broker  or 
dealer,  carries  an  account. 

(c)  Each  ETP  Holder],  Equity  ASAP  Holder 
or  ETP  Firm]  shall  make  and  maintain  a 
centralized  list  of  persons  who  have 
informed  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  or  any  employee 
thereof,  that  they  do  not  wish  to  receive 
telephone  solicitations,  and  shall  refrain  from 
engaging  in  telephone  solicitations  of  persons 
named  on  that  list, 

(d)  No  ETP  Holder[,  Equity  ASAP  Holder 
or  ETP  Firm]  or  person  associated  with  an 
ETP  Holder,  [Equity  ASAP  Holder  or  ETP 
Firm,]  may  obtain  from  a  customer  or  submit 
for  payment  a  check,  draft,  or  other  form  of 
negotiable  paper  drawn  on  a  customer's 
checking,  savings,  share,  or  similar  account, 
without  that  person's  express  written 
authorization,  which  may  include  the 
customer's  signature  on  the  negotiable 
instrument.  Each  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  shall  maintain  the 
authorization  required  by  this  subsection  (d) 
for  a  period  of  three  years. 

Commentary 

.01     ETP  Holders!,  Equity  ASAP  Holders 
or  ETP  Firms)  that  engage  in  telephone 
solicitation  to  market  their  products  and 
services  ("telemarketing"  or  "cold  calling") 
are  subject  to  the  requirements  of  the  rules 
of  the  Federal  Communications  Commission 
and  the  Securities  and  Exchange  Commission 
relating  to  telemarketing  practices  and  the 
rights  of  telephone  users.  This  includes,  but 
is  not  limited  to,  the  requirement  to  make 
and  maintain  a  list  of  persons  who  do  not 
want  to  receive  telephone  solicitation  (a  "do- 
not-call"  list). 

Section  2.  Advertising  and  Sales  Literature 

Policy 

Rule  9.21(a).  It  shall  be  considered  conduct 
inconsistent  with  just  and  equitable 
principals  of  trade  for  an  ETP  Holder,  (Equity 
ASAP  Holder  or  ETP  Firm,]  directly  or 
indirectly,  to  publish,  circulate  or  distribute 
any  advertisement,  sales  literature  or  market 
letter  that  the  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  knows  or  has  reason  to 
know  contains  any  untrue  statement  of  a 
material  fact  or  is  otherwise  false  or 
misleading. 

Exemptions 

Rule  9.21(b).  The  following  !rulesl  Rules 
shall  apply  to  all  ETP  Holders!,  Equity  ASAP 
Holders  or  ETP  Firms]  of  the  Corporation 
unless  the  ETP  Holder!,  Equity  ASAP  Holder 
or  ETP  Firm]  is  subject  to  the  jurisdiction  of 


another  national  securities  exchange  or 
association  designated  by  the  Board  of 
Directors  as  having  comparable  standards. 

Advertisements 

Rule  9.22(a).  All  advertisements  prior  to 
publication  shall  be  submitted  to  the 
Corporation  for  approval  as  to  form  and 
presentation,  except  such  routine 
advertisements  as  (1)  Business  cards  or  so- 
called  tombstone  ads,  (2)  announcements 
that  specific  securities  are  bought,  sold  or 
quoted,  (3)  offering  literature  concerning  a 
specific  security  or  securities,  (4) 
announcements  relating  to  changes  in  an  ETP 
Holder,  (Equity  ASAP  Holder  or  ETP  Firm,] 
(5)  inclusion  of  an  ETP  (Holder,  Equity  ASAP 
Holder  or  ETP  Firm's)  Holder's  name  in  an 
underwriting  advertisement,  or  (6) 
advertisements  complying  with  any  rule  or 
regulations  of  the  Securities  andExchange 
Commission  under  the  Securities  Act  of 
1933,  or  Securities  Exchange  Act  of  1934. 
Copies  of  all  ads  should  be  retained  by  the 
ETP  Holder!,  Equity  ASAP  Holder  or  ETP 
Firm)  for  at  least  3  years. 

Refer  to  Pacific  Exchange 

Rule  9.22(b).  Advertisements  by  ETP 
Holders!,  Equity  ASAP  Holders  or  ETP 
Firms]  for  insertion  in  local  papers  or  other 
media  should  refer  to  the  Archipelago 
Exchange,  a  facility  of  PCX  Equities,  Inc.  and 
the  Pacific  Exchange,  Inc.,  when  a  reference 
is  made  to  membership  in  any  securities 
exchange. 

Sales  Literature — Market  Letters 

Rule  9.23.  Each  market  letter,  research 
report  and  all  sales  literature  prepared  and 
issued  by  an  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm]  for  general  distribution 
to  customers  or  the  public  shall  be  approved 
in  advance  by  a  principal  of  the  firm  who  has 
been  designated  such  authority.  Market 
letters,  research  reports  and  sales  literature 
that  refer  to  the  market  or  to  companies  or 
securities,  listed  or  unlisted,  must  be  retained 
by  the  issuing  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]  for  at  least  3  years.  The 
copies  retained  must  contain  the  name  of  the 
individual  approving  its  issuance  and  will  be 
subject  to  delivery  upon  request  to  the 
Corporation  and  must  at  all  times  within  the 
3  year  period  be  readily  available.  For 
purposes  of  this  Rule,  scripts  that  are  used 
for  telemarketing  calls  as  described  in  Rule 
9.20(b),  are  deemed  to  be  "sales  literature." 

Radio,  Television,  Telephone  and  Other 
Reports 

Rule  9.24.  ETP  Holders!,  Equity  ASAP 
Holders,  or  ETP  Firms]  for  which  the 
Corporation  is  the  designated  examining 
authority  ("DEA")  desiring  to  broadcast 
Corporation  quotations  on  radio  or  television 
programs,  or  in  public  telephone  market 
reports,  or  to  make  use  of  radio  or  television 
broadcasts  for  any  business  purpose,  or  to 
make  use  of  the  Internet  for  the  purpose  of 
providing  market  quotations  or  advertising  to 
the  general  public,  must  first  obtain  the 
consent  of  the  Corporation  by  submitting  an 
^  outline  of  the  program  to  the  Corporation. 

The  text  of  all  commercials  and  program 
material  (except  lists  of  market  quotations) 
about  securities  or  investing  sponsored  by 
ETP  Holders!,  Equity  ASAP  Holders,  or  ETP 


Firms]  on  radio,  television  or  public 
telephone  market  reports,  or  the  Internet,  or 
program  material  supplied  to  these  media 
must  be  sent  to  the  Corporation  promptly 
following  the  program  in  which  it  is  used. 

Standards 

Rule  9.25.  The  Corporation  cannot  be 
responsible  for  the  accuracy  and 
completeness  of  factual  information,  nor  the 
opinions  of  ETP  Holders!,  Equity  ASAP 
Holders,  or  ETP  Firms]  in  advertisements, 
sales  literature  or  radio  or  television 
broadcasts.  However,  general  policy  to  be 
followed  in  written  communications  with  the 
public  should  be  substantially  as  follows: 

(a)  In  making  recommendations  there 
should  be  a  reasonable  basis  for  the 
recommendation  and  the  following  facts 
disclosed: 

(l)-(2)— No  change. 

(3)  If  (2)  applies,  whether  the  ETP  Holder[, 
Equity  ASAP  Holder,  or  ETP  Firm)  intends 
to  buy  or  sell  the  securities  recommended  for 
his  or  her  ovm  account; 

(4)-(5) — No  change. 

(6)  If  material  issued  refers  to  past 
recommendations,  all  such  recommendations 
as  to  the  same  type,  kind,  grade  or 
classification  of  securities  made  by  an  ETP 
Holderl,  Equity  ASAP  Holder,  or  ETP  Firm] 
within  the  last  year  should  be  set  forth. 
Longer  periods  of  years  may  be  covered  if 
they  are  consecutive  and  include  the  most 
recent  year.  The  material  must  name  each 
security  recommended,  the  date  and  nature 
of  recommendation  (buy  or  sell],  the  price  at 
the  time,  the  price  range  within  which  to  act 
upon,  and  if  the  p«iod  was  one  of  generally 
rising  or  falling  markets; 

(7)  Material  that  makes  no 
recommendations,  but  offers  to  furnish  a  list 
of  all  recommendations  made  by  an  ETP 
Holder],  Equity  ASAP  Holder,  or  ETP  Firm] 
within  the  past  year  or  over  a  longer  period 
of  consecutive  years  shall  contain  same 
information  as  stated  in  item  (6)  above. 

(b)-(d) — No  change. 

(e)  Claims  for  research: 

No  claim  or  implication  may  be  made  for 
research  or  other  facilities  beyond  those 
which  the  ETP  Holder[,  Equity  ASAP  Holder, 
or  ETP  Firm]  actually  posses  or  has 
reasonable  capacity  to  provide. 

(0-(g) — No  change. 

Registration  of  Options  Principals 

Rule  9.26.  No  ETP  Holder!.  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  transact  any 
business  with  the  public  in  option  contracts 
unless  those  persons  engaged  in  the 
management  of  the  ETP  JHolder,  Equity 
ASAP  Holder,  or  ETP  Firm's]  Holder's 
business  pertaining  to  option  contracts  are 
registered  with  and  approved  by  the 
Corporation  as  Options  Principals.  No 
individual  ETP  Holder  [or  Equity  ASAP 
Holder]  shall  transact  any  business  directly 
with  the  public  in  option  contracts  unless  he 
or  she  is  registered  with  and  approved  by  the 
Corporation  as  an  Options  Principal.  In 
connection  with  their  registration.  Options 
Principals  shall  file  an  application  with  the 
Corporation  on  a  form  prescribed  by  the 
Corporation  and  shall  be  required  to 
successfully  complete  an  examination 
prescribed  by  the  Corporation  for  the  purpose 


of  demonstrating  an  adequate  knowledge  of 
options  trading  generally,  the  Rules  of  the 
Corporation  applicable  to  trading  of  option 
contracts  and  theRules  of  the  Options 
Clearing  Corporation.  In  the  event  the 
employment  of  any  Registered  Options 
Principal  is  terminated  or  any  Registered 
Options  Principal  ceases  to  act  in  such 
capacity,  such  fact  shall  be  reported 
promptly  to  the  Corporation  together  with  a 
brief  statement  of  the  reason  therefore. 

Commentary 

.01     Each  ETP  Holder[,  Equity  ASAP 
Holder,  or  ETP  Firm]  shall  be  required  to 
designate  a  Registered  Options  Principal  who 
is  a  general  partner  or  officer  as  the  person 
responsible  for  overall  supervision  and 
training  in  areas  relating  to  transactions  in 
option  contracts. 

.02 — No  change. 

Regisfration  of  Representatives 

Rule  9.27(a).  General.  No  ETP  Holder!, 
Equity  ASAP  Holder,  or  ETP  Firm]  shall  be 
approved  to  transact  business  with  the  public 
until  those  persons  associated  with  it  who 
are  designated  as  Representatives  have  been 
registered  with  and  approved  by  the 
Corporation  pursuant  to  the  provisions  of 
Rule  [2.23(a)l  2.2I(a;  through  Rule  [2.23(d)) 
2.21(dj.  Persons  who  perform  duties  for  the 
ETP  Holder[.  Equity  ASAP  Holder,  or  ETP 
Firm]  which  are  customarily  performed  by 
sales  representatives,  solicitors,  customers' 
men  or  branch  office  managers  shall  be 
designated  as  Representatives. 

(b)  Registered  Options  Representatives.  No 
person  associated  with  an  ETP  Holder], 
Equity  ASAP  Holder,  or  ETP  Finn]  shall 
transact  any  business  with  the  public  in 
option  contracts,  unless  those  persons  are 
registered  with  and  approved  by  the 
Corporation  pursuant  to  the  provisions  of 
paragraph  (a)  of  this  Section  and  are 
registered  with  and  approved  by  the 
Corporation  as  Options  Representatives.  In 
connection  with  their  registration  as  Options 
Representatives,  such  persons  shall  file  an 
application  with  the  Corporation  on  a  form 
prescribed  by  the  Corporation,  shall 
successfully  complete  a  training  course  and 
an  examination  for  the  purpose  of 
demonstrating  adequate  knowledge  in  the 
trading  ofbption  contracts,  and  shall  sign  an 
agreement  to  abide  by  the  Bylaws.  Rules  and 
procedures  of  the  Corporation  and  the  Rules 
of  the  Options  Clearing  Corporation; 
provided,  however,  that  representatives  of  an 
ETP  Holderl,  Equity  ASAP  Holder,  or  ETP 
Firm]  which  is  a  member  of  another  national 
securities  exchange  or  association  which  has 
standards  of  approval  acceptable  to  the 
Corporation  may  be  deemed  to  be  registered 
with  and  approved  by  the  Corporation,  so 
long  as  such  representatives  are  registered 
with  and  approved  by  the  Corporation,  so 
long  as  such  representatives  are  registered 
with  and  approved  by  such  other  exchange 
or  association.  An  ETP  Holder!,  Equity  ASAP 
Holder,  or  ETP  Firm]  whose  representatives 
are  deemed  registered  and  approved 
pursuant  to  the  last  clause  of  the  preceding 
sentence  shall  inform  their  representatives  of 
their  obligation  to  adhere  to  the  Bylaws, 
Rules  and  procedures  of  the  Corporation  and 
the  Rules  of  the  Options  Clearing 
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Corporation.  Termination  of  employment  or 
afniiation  of  any  Registered  Options 
Representative  in  such  capacity  shall  be 
reported  promptly  to  the  Corporation 
together  with  a  brief  statement  of  the  reason 
for  such  termination,  pursuant  to  Rule 
l2.23(h)|  2.2Uh). 

Commentary 

.01-.03— No  change. 

Regulatory  Element 

Rule  9.27(c).  No  ETP  Holder!.  Equity  ASAP 
Holder  or  ETP  Firm)  shall  permit  any 
registered  person  to  continue  to,  and  no 
registered  person  shall  continue  to,  perform 
duties  as  a  registered  person,  unless  such 
person  has  complied  with  the  continuing 
education  requirements  of  this  Rule  9.27(c). 
Each  registered  person  shall  complete  the 
Regulatory  element  of  the  continuing 
education  program  on  three  occasions,  after 
the  occurrence  of  their  second,  fifth  and 
tenth  registration  anniversary  dates,  or  as 
otherwise  prescribed  by  the  Corporation.  On 
each  of  these  three  occasions,  the  Regulatory 
Element  must  be  completed  within  one 
hundred  twenty  (120)  days  after  the  person's 
registration  anniversary  date.  The  content  of 
the  Regulatory  Element  of  the  program  shall 
be  prescribed  by  the  Corporation. 

(l)  Registered  person  who  have  been 
continu^jusly  registered  for  more  than  ten 
years  as  of  the  effective  date  of  this  Rule  shall 
be  exempt  from  participation  in  the 
Regulatory  Element  of  the  continuing 
education  program,  provided  such  persons 
have  not  been  subject  to  any  disciplinary 
action  within  the  last  ten  (10)  years  as 
enumerated  in  subsection  ((cj(3)(i)- 
{u)]lc)(3)(A)-(B)  of  this  Rule.  Persons  who 
have  been  currently  registered  for  ten  (10) 
years  or  less  as  of  the  effective  date  of  this 
Rule  shall  initially  participate  in  the 
Regulatory  Element  of  the  continuing 
education  program  within  one  hundred 
twenty  days  (120)  after  the  occurrence  of  the 
second,  fifth  or  tenth  registration  anniversary 
date,  whichever  anniversary  date  first 
applies,  and  on  the  applicable  registered 
anniversary  date(s)  tliereafter.  Such  persons 
will  have  satisfied  the  requirements  of  the 
Regulatory  Element  of  the  program  after 
participation  on  the  tenth  registration 
anniversary. 

All  registered  persons  who  have  satisfied 
the  requirements  of  the  Regulatory  Element 
shall  be  exempt  from  further  participation  in 
the  Regulatory  Element  of  the  program, 
subject  to  re-entry  into  the  program  as  set 
forth  in  subsection  (c)(3)  of  this  Rule. 

(2)-{3)— No  change. 

Re-entry  shall  commence  with  the  initial 
participation  within  120  days  of  the 
registered  person  becoming  subject  to  the 
statutory  disqualification,  in  the  case  of  ((i)] 
(A)  above,  or  the  disciplinary  action 
becoming  final,  in  the  case  of  ((ii)  (B)  or  ((iii)) 
(C)  above,  and  on  three  additional  occasions 
thereafter,  at  intervals  of  two.  five  and  ten 
years  after  re-entry,  notwithstanding  that 
such  person  has  completed  all  or  part  of  the 
program  requirements  based  on  length  of 
time  as  a  registered  person  or  completion  of 
ten  years  of  participation  in  the  program. 

(d)  Firm  Element 

(1)  Persons  Subject  to  the  Firm  Element— 
The  requirements  of  this  Rule  9.27(d)  shall 


apply  to  any  registered  person  who  has  direct 
contact  with  customers  in  the  conduct  of  the 
ETP  (Holder,  Equity  ASAP  Holder  or  ETP 
Firm's)  Holder's  securities  sales,  trading  or 
investment  banking  activities,  and  to  the 
immediate  supervisors  of  such  persons 
(collectively,  "covered  registered  persons"). 
(2)  Standards. 

(A)  Each  ETP  Holder[.  Equity  ASAP  Holder 
or  ETP  Firm]  must  maintain  a  continuing  and 
current  education  program  for  its  covered 
registered  person  to  enhance  their  securities 
knowledge,  skills  and  professionalism.  At  a 
minimum,  each  ETP  Holder!,  Equity  ASAP 
Holder  or  ETP  Firm)  shall  at  least  annually 
evaluate  and  prioritize  its  training  needs  and 
develop  a  written  training  plan.  The  plan 
must  take  into  consideration  the  ETP 
(Holder,  Equity  ASAP  Holder  or  ETP  Firm's] 
Holder's  size,  organizational  structure,  and 
scope  of  business  activities,  as  well  as 
regulatory  developments  and  the 
performance  of  covered  registered  persons  in 
the  Regulatory  Element. 

(B)  Minimum  Standards  for  Training 
Programs — Programs  used  to  implement  an 
ETP  [Holder,  Equity  ASAP  Holder  or  ETP 
Firm's]  Holder's  training  plan  must  be 
appropriate  for  the  business  of  the  ETP 
Holder!,  Equity  ASAP  Holder  or  ETP  Firm] 
and,  at  a  minimum,  must  cover  the  following 
matters  concerning  securities  products, 
services  and  strategies  offered  by  the  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm]: 

(i)-(iii) — No  change. 

(C)  Administration  of  Continuing 
Education  Program— Each  ETP  Holder], 
Equity  ASAP  Holder  or  ETP  Firm]  must 
administer  its  continuing  education  program 
in  accordance  with  its  annual  evaluation  and 
written  plan  and  must  maintain  records 
documenting  the  content  of  the  programs  and 
completion  of  the  programs  by  covered 
registered  persons. 

(3)  Participation  in  the  Firm  Element- 
Covered  registered  persons  included  in  an 
ETP  (Holder,  Equity  ASAP  Holder  or  ETP 
Firm's]  Holder's  plan  must  take  all 
appropriate  and  reasonable  steps  to 
participate  in  continuing  education  programs 
as  required  by  the  ETP  Holder],  Equity  ASAP 
Holder  or  ETP  Firm]. 

(4)  Specific  Training  Requirements — The 
Corporation  may  require  an  ETP  Holder], 
Equity  ASAP  Holder  or  ETP  Firm,]  either 
individually  or  as  part  of  a  larger  group,  to 
provide  specific  training  to  its  covered 
registered  persons  in  such  areas  that  the 
Corporation  deems  appropriate.  Such  a 
requirement  may  stipulate  the  class  of 
covered  registered  persons  for  which  it  is 
applicable,  the  time  period  in  which  the 
requirement  must  be  satisfied  and,  where 
appropriate,  the  actual  training  content. 

Commentary 

.01     For  purposes  of  this  Rule,  the  term 
"registered  person  "  means  any  ETP  Holder. 
(Equity  ASAP  Holder  or  ETP  Firm.)  Allied 
Person  thereof,  registered  representative  or 
other  person  registered  or  required  to  be 
registered  under  the  Rules  of  the  Corporation, 
but  does  not  include  any  such  person  whose 
activities  are  limited  solely  to  the  transaction 
of  business  on  the  facilities  of  the 
Corporation  with  ETP  Holders],  Equity  ASAP 


Holders,  ETP  Firms)  or  registered  broker- 
dealers. 

.02    For  purposes  of  this  Rule,  the  term 
"customer"  means  any  natural  person  or  any 
organization,  other  than  a  registered  broker  or 
dealer,  executing  transactions  in  securities  or 
other  similetr  instruments  with  or  through,  or 
receiving  investment  banking  services  from, 
an  ETP  Holder],  Equity  ASAP  Holder  or  ETP 
Firm). 

.03     A  registered  person  who  has  been 
continuously  registered  for  more  than  ten 
(10)  years  as  of  the  date  of  implementation 
of  this  Rule  who  has  been  subject  to  a 
disciplinary  action  as  enumerated  in 
subsections  ((c)(3)(i)-{ii)]  lc)(3)(AHB)  of  the 
Rule  within  the  last  ten  years,  will  be 
required  to  satisfy  the  requirements  of  the 
Regulatory  Element  of  the  continuing 
education  program  by  participation  for  the 
period  ft-om  the  date  of  implementation  of 
this  Rule  to  ten  years  after  the  occurrence  of 
the  disciplinary  action. 

.04-.05 — No  change. 

Advertisements,  Market  Letters  and  Sales 
Literature  Relating  to  Options 

Rule  9.28(a).  General  Rule.  No  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm] 
or  person  associated  therewith  shall  utilize 
any  advertisement,  educational  material, 
sales  literature  or  other  communications  to 
any  customer  or  member  of  the  public 
concerning  options  which: 

(l)-(4) — No  change. 

(h)  Approval  by  Compliance  Registered 
Option  Principal.  All  advertisements,  sales 
literature  (except  completed  worksheets),  and 
educational  material  issued  by  an  ETP 
Holder],  Equity  ASAP  Holder  or  ETP  Firm] 
pertaining  to  options  shall  be  approved  in 
advance  by  the  Compliance  Registered 
Options  Principal  or  designee.  Copies 
thereof,  together  with  the  names  of  the 
persons  who  prepared  the  material,  the 
names  of  the  persons  who  approved  the 
material  and,  in  the  case  of  sales  literature, 
the  source  of  any  recommendations 
contained  therein,  shall  be  retained  by  the 
ETP  Holder],  Equity  ASAP  Holder  or  ETP 
Firm]  and  be  kept  at  an  easily  accessible 
place  for  examination  by  the  Corporation  for 
a  period  of  three  years. 

(c)  Approval  Required  for  Options 
Advertisements.  In  addition  to  the  approval 
required  by  paragraph  (b)  of  this  Rule,  every 
advertisement  of  an  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm]  pertaining  to 
options  shall  be  submitted  to  the  Corporation 
at  least  ten  days  prior  to  use  (or  such  shorter 
period  as  the  Corporation  may  allow  in 
particular  instances)  for  approval  and,  if 
changed  or  expressly  disapproved  by  the 
Corporation,  shall  be  withheld  from 
circulation  until  any  changes  specified  by  the 
Corporation  have  been  made  or,  in  the  event 
of  disapproval,  until  the  advertisement  has 
been  resubmitted  for.  and  has  received. 
Corporation  approval.  The  requirements  of 
this  paragraph  shall  not  be  applicable  to: 

(1) — No  change. 

(2)  advertisements  in  which  the  only  ^ 

reference  to  options  is  contained  in  a  listing 
of  the  services  of  an  ETP  Holder],  Equity 
ASAP  Holder  or  ETP  Firm). 

(d)-(e) — No  change. 


Commentary 

.01     The  special  risks  attendant  to  options 
transactions  and  the  complexities  of  certain 
options  investment  strategies  shall  be 
reflected  in  any  advertisement,  educational 
material  or  sales  literature  which  discusses 
the  uses  or  advantages  of  options.  Such 
communications  shall  include  a  warning  to 
the  effect  that  options  are  not  suitable  for  all 
investors.  In  the  preparation  of  written 
communications  respecting  options,  the 
following  guidelines  should  be  observed: 

A.  Any  statement  referring  to  the  potential 
opportunities  or  advantages  presented  by 
options  shall  be  balanced  by  a  statement  of 
the  corresponding  risks.  The  risk  statement 
shall  reflect  the  same  degree  of  specificity  as 
the  statement  of  opportunities,  and  broad 
generalities  should  be  avoided.  Thus,  a 
statement  such  as  "with  options,  an  investor 
has  an  opportunity  to  earn  profits  while 
limiting  his  or  her  risk  of  loss",  should  be 
balanced  by  a  statement  such  as  "of  course, 
an  options  investor  may  lose  the  entire 
amount  committed  to  options  in  a  relatively 
short  period  of  time." 

B.-C. — No  change. 

.02 — No  change. 

.03    Written  communications  (other  than 
advertisements)  pertaining  to  options  shall 
conform  to  the  following  standards: 

A.-D. — No  change. 

E.  Options  worksheets  utilized  by  ETP 
Holders,  (Equity  ASAP  Holders  or  ETP 
Firms,]  or  associated  persons  must  comply 
with  the  requirements  applicable  to  sales 
literature. 

F. — No  change. 

Rule  10 

Disciplinary  Proceedings,  Other  Hearings, 
and  Appeals 

Disciplinary  Jurisdiction 

Rule  10.1. 

(a)  An  ETP  Holder],  ETP  Firm.  Equity 
ASAP  Holder,]  or  associated  person  of  an 
ETP  ]Firm  or  Equity  ASAP]  Holder  who  is 
alleged  to  have  violated  or  aided  and  abetted 
a  violation  of  any  provision  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  the  rules 
and  regulations  promulgated  thereunder,  any 
provision  of  the  Corporation's  Bylaws  or 
Rules  or  any  commentary  thereof,  any 
resolution  of  the  Board  of  Directors  of  the 
Corporation  regulating  the  conduct  of 
business  of  the  Corporation,  or  any  policy  or 
procedure  of  the  Corporation  shall  be  subject 
to  the  disciplinary  jurisdiction  of  the 
Corporation  under  this  Rule,  and  after  notice 
and  opportunity  for  a  hearing  may  be 
appropriately  disciplined  by  cancellation  of 
trading  privileges,  suspension,  limitation  of 
activities,  functions,  and  operations, 
suspension  or  bar  from  association  with  an 
ETP  ]Firm  or  Equity  ASAP]  Holder,  fine, 
censure  or  any  other  fitting  sanction,  in 
accordance  with  the  provisions  of  this  Rule. 
An  ETP  (Firm  or  Equity  A.SAP]  Holder  may 
be  charged  with  any  violation  committed  by 
its  employees  or  ]its  ETP  Holder  or]  other 
person  who  is  associated  with  such  ETP 
[Firm  or  Equity  ASAP]  Holder,  as  though 
such  violation  were  its  own. 

(b)  Any  ETP  Holder,  (ETP  Firm,  Equity 
ASAP  Holder,]  or  associated  person  of  an 


ETP  ]Firm  or  Equity  .^SAP]  Holder  shall 
continue  to  be  subject  to  the  disciplinary 
jurisdiction  of  the  Corporation  following 
suspension  or  cancellation  of  ETP  ]or  Equity 
ASAP]  trading  privileges  or  termination  of 
association  with  an  ETP  ]Firm  or  Equity 
ASAP]  Holder  with  respect  to  matters  that 
occurred  prior  to  such  termination,  provided 
that  written  notice  of  the  commencement  of 
an  inquiry  into  such  matters  is  given  by  the 
Corporation  to  such  former  ETP  Holder],  ETP 
Firm,  Equity  ASAP  Holder,]  or  associated 
person  of  an  ETP  ]Firm  or  Equity  ASAP] 
Holder  within  one  year  of  receipt  by  the 
Corporation  of  written  notice  of  the 
termination  of  such  person's  status  as  an  ETP 
Holder],  ETP  Firm,  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  ]Firm  or  Equity 
ASAP]  Holder. 

Investigations  and  Regulatory  Cooperation 

Rule  10.2(a).  The  Corporation's  Chief 
Regulatory  Officer  and  his  or  her  delegees 
will  function  independently  of  the 
commercial  interest  of  the  Corporation  and 
the  commercial  interests  of  the  ETP  Holders], 
ETP  Finns  and  Equity  ASAP  Holders]  and 
the  Chief  Regulatory  Officer  or  his  or  her 
delegees  will  have  the  discretion  to 
investigate,  and  will  investigate,  possible 
violations  within  the  disciplinary 
jurisdiction  of  the  Corporation.  The 
Regulatory  Staff  may  consult  as  necessary 
with  the  PCX  Parent  Regulatory  Staff.  No 
member  of  the  Board  of  Directors  or  non- 
Regulatory  Staff  may  interfere  with  or 
attempt  to  influence  the  process  or  resolution 
of  any  pending  investigation  or  disciplinary 
proceeding. 

(b) — No  change. 

(c)  An  ETP  Holder],  ETP  Firm,  Equity 
ASAP  Holder,]  or  associated  person  of  an 
ETP  Firm  or  Equity  ASAP  Holder  is  entitled 
to  be  represented  by  counsel  during  any 
investigation  by  the  Corporation. 

(d)  No  ETP  Holder,  (ETP  Firm,  Equity 
ASAP  Holder,]  associated  person  of  an  ETP 
[Firm  or  Equity  ASAP]  Holder,  or  other 
person  or  entity  over  whom  the  Corporation 
has  jurisdiction  pursuant  to  Rule  10.1  may 
impede  or  delay  a  regulatory  investigation 
with  respect  to  possible  violations  within  the 
disciplinary  jurisdiction  of  the  Corporation 
nor  refuse  to  furnish  testimony,  documentary 
materials  or  other  information  requested  by 
the  Corporation  during  the  course  of  its 
investigation.  Failure  to  furnish  such 
testimony,  documentary  materials,  or  other 
information  requested  by  the  Corporation 
pursuant  to  this  Rule  on  the  date  or  within 
the  time  period  required  by  the  Corporation 
will  be  considered  obstructive  of  an  inquiry 
or  investigation  and  subject  to  formal 
disciplinarv  action. 

(e)  An  ETP  Holder],  ETP  Firm,  Equity 
ASAP  Holder,]  or  associated  person  of  an 
ETP  [Firm  or  Equity  ASAP]  Holder  must 
submit  such  trade  data  elements  specified  in 
Commentary  .01  below  in  such  automated 
format  as  may  be  prescribed  by  the 
Corporation  from  time  to  time,  in  regard  to 
such  transactions  or  transactions  as  may  be 
the  subject  of  a  particular  request  for 
information  made  by  the  Corporation.  Failure 
to  submit  such  data  in  the  required  format 
will  be  considered  obstructive  of  an  inquiry 


or  investigation  and  subject  to  formal 
disciplinary  action. 

Commentary 

.01(A]  If  the  transaction  [was]  were  a 
proprietary  transaction  effected  or  caused  to 
be  effected  by  the  ETP  Holder],  ETP  Firm  or 
Equity  ASAP  Holder]  for  any  account  in 
which  such  ETP  ]Holder,  ETP  Firm,  Equity 
ASAP]  Holder  or  associated  person  of  an  ETP 
]Firm  or  Equity  ASAP]  Holder  is  directly  or 
indirectly  interested,  such  ETP  JHolder.  ETP 
Firm,  or  Equity  ASAP)  Holder  shall  submit 
or  cause  to  be  submitted  the  following 
information: 

(i)  Clearing  house  number(s),  or  alpha 
symbol(s),  as  used  by  the  ETP  Holder],  ETP 
Firm,  or  Equity  ASAP  Holder]  submitting  the 
data; 

(ii)  Clearing  house  number(s).  or  alpha 
symbol(s)  as  may  be  used  from  time  to  time, 
of  the  ETP  Holder(s)[,  ETP  Firm(s),  or  Equity 
ASAP  Holder{s)]  on  the  opposite  side  of  the 
transaction; 

(iii)-{viii) — No  change. 

(B)  If  the  transaction  [was]  were  effected  or 
caused  to  be  effected  by  the  ETP  [Holder, 
ETP  Firm,  or  Equity  ASAP]  Holder  for  any 
customer  accoimt,  such  ETP  ]Holder,  ETP 
Firm,  or  Equity  ASAP]  Holder  shall  submit 
or  cause  to  be  submitted  the  following 
information: 

(i)-(ii) — No  change. 

(iii)  If  the  transaction  [was]  were  effected 
for  a  customer  of  a  broker-dealer,  whether  the 
broker-dealer  was  acting  as  principal  or  agent 
on  the  transaction  that  is  the  subject  of  the 
Corporation's  request. 

(C)  In  addition  to  the  above  trade  data 
elements,  an  ETP  [Holder,  ETP  Firm,  or 
Equity  ASAP]  Holder  shall  submit  such  other 
information  in  such  automated  format  as  may 
be  prescribed  by  the  Corporation,  as  may 
&x)m  time  to  time  be  required. 

(D) — No  change. 

(0  No  ETP  Holder,  (ETP  Firm,  Equity 
ASAP  Holder,]  associated  person  of  an  ETP 
]Firm  or  Equity  ASAP]  Holder,  or  other 
person  or  entity  over  whom  the  Corporation 
has  jurisdiction  pursuant  to  Rule  10.1  may 
refuse  to  appear  and  testify  before  another 
exchange  or  self-regulator>-  organization  in 
connection  with  a  rt^ulatory  investigation, 
examination,  or  disciplinary  proceeding  or 
refuse  to  furnish  documentary  materials  or 
other  information  or  othervnse  impede  or 
delay  such  investigation,  examination  or 
disciplinary  proceeding  if  the  Corporation 
requests  such  information  or  testimony  in 
connection  with  any  inquiry  resulting  from 
an  agreement  entered  into  by  the  Corporation 
or  its  self-regulator\'  organization.  The 
requirements  of  this  Rule  10.2(f)  will  apply 
regardless  of  whether  the  Corporation  has 
initiated  an  investigation  pursuant  to  Rule 
10.2(a)  or  a  disciplinar}  proceeding  pursuant 
to  Rule  10.4. 

Commentary 

.01-.02 — No  change. 

Ex  Parte  Communications 

Rule  10.3(a).  Prohibited  Communications. 
Unless  on  adequate  notice  and  reasonable 
opportunity  for  all  parties  to  participate: 

(1)  No  person  who  is  a  subject  of  a  pending 
investigation  by  the  Corporation  ( "Subject") 
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or  a  Respondent  in  a  pending  disciplinary 
proceeding,  or  counsel  for  a  representative  of 
the  Subject  or  the  Respondent,  or  any 
interested  Corporation  staff,  with  knowledge 
of  a  pending  investigation  or  disciplinary 
proceeding,  may  make  or  knowingly  cause  to 
be  made  an  ex  parte  communication,  as 
defined  below,  relevant  to  the  facts  or 
allegations  of  the  investigation  or  the 
disciplinary  proceeding  to:  (a)  a  member  of 
the  Board  of  Directors;  (b)  a  person  who 
advises  the  Board  of  Directors;  (cj  any 
member  of  the  Corporation's  Regulatory  Staff 
that  is  not  participating  in  the  resolution  of 
the  investigation  or  the  disciplinary 
proceeding;  (d)  a  member  of  the  Business 
Conduct  Committee  or  Board  Appeals 
Committee;  or  (e)  a  member  of  the  PCX  Board 
of  Governors. 

(2)  No  person  who  is  a  member  of  the 
Business  Conduct  Committee  or  Conduct 
Panel  with  knowledge  of  a  pending 
investigation  or  disciplinary  proceeding,  or 
any  interested  Corporation  staff,  may  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication,  as  defined  below,  relevant  to 
the  facts  or  allegations  of  the  investigation  or 
the  disciplinary  proceeding  to:  (a)  a  member 
of  the  Board  of  Directors;  (b)  a  person  who 
advises  the  Board  of  Directors;  (c)  any 
member  of  the  Corporation's  Regulatory  Staff; 
(d)  the  Subject  of  a  pending  investigation  by 
the  Corporation  or  a  Respondent  in  a  pending 
disciplinary  proceeding,  or  counsel  for  or  a 
representative  of  the  Subject  or  the 
Respondent;  or  (e)  a  member  of  the  PCX 
Board  of  Governors. 

(3)  No  person  who  is  a  member  of  the 
Board  of  Directors,  or  any  person  who 
advises  the  Board  of  Directors,  or  any 
interested  Corporation  staff,  with  knowledge 
of  a  pending  investigation  or  disciplinary 
proceeding,  may  knowingly  make  or  cause  to 
be  made  an  ex  parte  communication,  as 
defined  below,  relevant  to  the  facts  or 
allegations  of  the  investigation  or  the 
disciplinary  proceeding  to:  (a)  any  member  of 
the  Corporation's  Regulatory  Staff;  (b)  the 
Subject  to  a  pending  investigation  by  the 
Corporation  or  a  Respondent  in  a  pending 
disciplinary  proceeding,  or  coimsel  for  or  a 
representative  of  the  Subject  or  the 
Respondent;  (c)  a  member  of  the  Business 
Conduct  Committee;  or  (d)  a  member  of  the 
PCX  Parent  Board  of  Governors. 

(b)  Disclosure  of  Prohibited 
Communications.  Any  person  who  receives, 
makes  or  knowingly  causes  to  be  made  a 
communication  prohibited  by  this  Rule  must 
promptly  submit  to  the  Regulatory  Staff  for 
inclusion  in  the  record  of  the  investigation  or 
disciplinary  proceeding: 

(1)  all  such  written  communications; 

(2)  memoranda  stating  the  substance  of  all 
such  oral  communications;  and 

(3)  all  written  responses  and  memoranda 
stating  the  substance  of  any  oral  responses  to 
such  communications. 

(c)  Remedies.  Any  ETP  Holder,  (ETP  Firm, 
Equity  ASAP  Holder,]  or  associated  person  of 
an  ETP  (Firm  or  Equity  ASAP]  Holder  who 
made  or  knowingly  caused  to  be  made  [a]  an 
ex  parte  communication  prohibited  by 
subsection  (a)  will  be  subject  to  disciplinary 
action.  Furthermore,  the  Business  Conduct 
Committee,  to  the  extent  consistent  with  the 


interests  of  justice,  may  issue  to  the  ETP 
Holder,  |ETP  Firm,  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  (Firm  or  Equity 
ASAP]  Holder,  or  interested  Corporation 
staff,  responsible  for  the  communication  or 
who  benefited  from  the  communication  an 
order  to  show  cause  why  the  claim,  defense 
or  interest  of  the  ETP  Holder.  (ETP  Firm, 
Equity  ASAP  Holders,]  or  associated  person 
of  an  ETP  (Firm  or  Equity  ASAP]  Holder,  or 
interested  Corporation  staff,  should  not  be 
adversely  affected  by  reason  of  such  ex  parte 
communication,  including  but  not  limited  to 
the  entry  of  an  adverse  summary  decision. 
All  parties  to  a  disciplinary  proceeding  and 
the  Regulatory  Staff  will  be  provided  with 
adequate  notice  and  a  reasonable  opportunity 
to  respond  to  any  allegations  or  contentions 
contained  in  the  prohibited  communication 
and  any  responses  will  be  included  in  the 
record  of  the  investigation  or  disciplinary 
proceeding. 

(d)  Permitted  Communications.  Nothing  in 
this  Rule  prohibits  the  members  of  a 
disciplinary  committee  or  the  Regulatory 
Staff  from  discussing  a  pending  investigation 
or  disciplinary  proceeding  at  a  meeting  of  the 
committee  in  coruiection  with:  (1)  the 
adjudication  of  the  investigation  pursuant  to 
the  Minor  Rule  Plan;  (2)  the  determination  of 
whether  to  impose  informal  discipline;  (3) 
the  determination  of  whether  to  authorize  a 
complaint  or  take  no  further  action;  or  (4)  the 
determination  of  whether  to  accept  an  offer 
of  settlement. 

(e)  No  member  of  the  Business  Conduct 
Committee  or  Conduct  Panel,  as  defined  in 
Rule  10.5(a),  may  participate  in  a  matter 
governed  by  Rule  10.3(c)  as  to  which  that 
person  has  a  conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exist  where  his  or 
her  fairness  might  reasonably  be  questioned. 
In  such  a  case,  the  person  shall  recuse 
himself  or  /jersey/ or  shall  be  disqualified  as 
follows: 

(1)  The  Chief  Regulatory  Officer  shall  have 
the  authority  to  direct  the  disqualification  of 
the  interested  member  of  the  Business 
Conduct  committee  or  Conduct  Panel. 

(2)  The  Chief  Executive  Officer  shall  have 
the  authority  to  direct  the  disqualification  of 
the  Chief  Regulatory  Officer. 

Commentary 

.01     "Ex  parte  communication"  means  an 
oral  or  written  communication  made  without 
notice  to  all  parties,  i.e.,  the  Corporation's 
Regulatory  Staff  and  the  Subjects  of 
investigations  or  Respondents  in  disciplinary 
proceedings.  A  written  communication  is  ex 
parte  unless  a  copy  has  been  previously  or 
simultaneously  delivered  to  all  interested 
parties.  An  oral  communication  is  ex  parte 
unless  it  is  made  in  the  presence  of  all 
interested  parties  except  those  who,  on 
adequate  prior  notice,  declined  to  be  present. 

.02    A  disciplinary  proceeding  will  be 
considered  to  be  pending  from  the  date  that 
a  Complaint  has  been  issued  pursuant  to 
Rule  10.4  until  the  proceeding,  including  any 
appeals,  becomes  final. 

Complaints 

Rule  10.4(a).  The  Chief  Regulatory  Officer 
and  his  or  her  delegee(s)  have  the  authority 
to  determine  whether  there  is  probable  cause 
for  finding  that  a  violation  within  the 


disciplinary  jurisdiction  of  the  Corporation 
has  occurred  and  if  further  proceedings  are 
warranted.  If  the  Regulatory  Staff,  on  behalf 
of  the  Corporation,  ("the  Complainant"  ) 
determines  that  further  proceedings  are 
warranted,  [the]  then  the  Corporation  will 
initiate  a  formal  disciplinary  action  by 
preparing  a  statement  of  charges  ("the 
Complaint")  against  any  ETP  Holder,  [ETP 
Firm,  Equity  ASAP  Holder,]  or  associated 
person  of  an  ETP  [Firm  or  Eiquity  ASAP] 
Holder  alleged  to  have  committed  a  violation 
("the  Respondent")  specifying  the  acts  in 
which  the  Respondent  is  alleged  to  have 
engaged  in,  or  which  the  Respondent  is 
alleged  to  have  omitted,  and  alleging  the 
specific  provisions  of  the  Bylaws,  Rules, 
policies  or  procedures  of  the  Corporation,  or 
the  rules,  regulations  and  procedures 
promulgated  under  the  Securities  Exchange 
Act  of  1934,  of  which  such  acts  or  omissions 
are  alleged  to  be  in  violation. 
(b)-(c) — No  change. 

Commentary 

.01 — No  change. 

Hearing 

Rule  10.5 

(a)— (c) — No  change. 

(d)  At  the  hearing,  both  the  Complainant 
and  the  Respondent  shall  be  entitled  to  be 
heard  in  person  and  to  present  any  relevant 
matter.  Any  witnesses,  testimony  or  evidence 
offered  by  the  Complainant  or  the 
Respondent  shall  be  subject  to  cross- 
examination  by  the  other  party.  The  Conduct 
Panel  shall  determine  all  questions 
concerning  the  admissibility  of  evidence  and 
shall  otherwise  regulate  the  conduct  of  the 
hearing.  Formal  rules  of  evidence  shall  not 
apply.  The  charges  shall  be  presented  by  the 
Corporation,  who  along  with  Respondent  and 
any  other  party,  may  present  evidence  and 
produce  witnesses  who  shall  testify  under 
oath  and  are  subject  to  being  questioned  by 
the  Conduct  Panel  and  other  parties.  The 
Conduct  Panel,  upon  its  own  motion  or  the 
motion  of  the  Complainant  or  Respondent, 
may  request  the  production  of  documentary 
materials  and  witnesses.  No  ETP  Holder. 
[ETP  Firm.  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  shall  refuse  to  furnish  relevant 
testimony,  documentary  materials  or  other 
information  requested  by  the  Conduct  Panel 
during  the  course  of  the  hearing.  The 
Respondent  and  intervening  parties  are 
entitled  to  be  represented  by  counsel  who 
may  participate  fully  in  the  hearing.  A 
transcript  of  the  hearing  shall  be  made  and 
shall  become  part  of  the  record. 

(e) — No  change. 

Rule  10.6-10.7— No  change. 

Review 

Rule  10.8(a)— No  change. 

(b)  The  Board  Appeals  Committee  may 
appoint  a  Board  Appeals  Committee  Panel 
("Appeals  Panel")  to  conduct  reviews  of 
disciplinary  proceedings,  or  may  decide  to 
conduct  review  proceedings  on  its  own.  The 
composition  of  the  Appeals  Panel  will  be 
determined  by  the  Board  Appeals  Committee 
in  accordance  with  Rule  3.3.  The  body 
conducting  the  review,  either  the  Board 
Appeals  Committee  itself  or  the  Appeals 


Panel,  is  referred  to  herein  as  "the  Review 
Board."  Unless  the  Review  Board  shall 
decide  to  open  the  record  for  the 
introduction  of  new  evidence  or  to  heeir 
argument,  such  review  shall  be  based  solely 
upon  the  record  and  the  written  exceptions 
filed  by  the  parties.  The  standard  of  review 
shall  be  de  novo.  Based  upon  such  review, 
the  Review  Board  may  affirm,  reverse  or 
modify  in  whole  or  in  part,  the  decision  of 
the  Conduct  Panel.  Such  modification  may 
include  an  increase  or  decrease  of  the 
sanction.  The  decision  of  the  Review  Board 
shall  be  in  writing  and,  shall  become  fifteen 
(15)  calendar  days  after  notifying  the  parties; 
provided,  however,  that  if  a  request  for 
review  of  such  determination  is  filed 
pursuant  to  Rule  10.8(c)  or  Rule  10.8(d) 
below,  the  penalty  shall  be  stayed  pending 
the  outcome  of  that  review. 

Each  Review  Board  member  shall  be 
required  to  disclose  to  the  Board  Appeals 
Committee  any  circumstances  which  might 
preclude  such  Review  Board  member  fttim 
rendering  an  objective  and  impartial 
determination.  Prior  to  the  commencement  of 
the  first  hearing  session,  the  Board  Appeals 
Committee  may  remove  a  Review  Board 
member  who  discloses  such  information.  The 
Board  Appeals  Committee  shall  also  inform 
the  parties  of  any  information  disclosed 
pursuant  to  this  section,  if  the  Review  Board 
member  who  disclosed  the  information  is  not 
removed. 

In  the  event  that  any  Review  Board 
member,  after  the  commencement  of  the 
Review,  but  prior  to  the  rendition  of  the 
decision,  should  become  disqualified,  resign, 
die,  refuse  or  be  unable  to  perform  or 
discharge  his  or /jer  duties,  the  Board 
Appeals  Committee,  upon  such  proof  as  they 
deem  satisfactory,  shall  either  (a)  appoint  a 
new  member  to  the  Review  Board  to  replace 
such  member;  or  (b)  direct  that  the  review 
proceed  without  the  substitution  of  a  new 
member. 

(c)-(e) — No  change. 

Judgment  and  Penalty 

Rule  10.9(a).  An  ETP  Holder,  (ETP  Firm, 
Equity  ASAP  Holder,]  or  associated  person  of 
an  ETP  [Firm  or  Equity  ASAP)  Holder  shall 
be  subject  to  appropriate  discipline  by  the 
Corporation  for  violations  under  this  Rule 
including:  cancellation  or  suspension  of 
trading  privileges,  limitation  of  activities, 
functions  and  operations,  suspension  or  bar 
from  association  with  an  ETP  Holder,  [ETP 
Firm  or  Equity  ASAP  Holder,]  fine,  censiu-e, 
or  any  other  fitting  sanction. 

(b)-(c) — No  change. 

Miscellaneous  Provisions 

Rule  10.10 — No  change. 

Appeal  of  (Floor  Citations  and]  Minor  Rule 
Plan  Sanctions 

Rule  10.11(a).  This  Section  provides  the 
following  procedures  for  persons  aggrieved 
by  action  taken  by  the  Corporation  pursuant 
to  the  provisions  of  the  Bylaws  and  Rules  of 
the  Corporation  for  which  action  an  ETP 
Holder,  [ETP  Finn,  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  has  been  sanctioned  [via  floor 
citation  or]  pursuant  to  Rule  10.12  (the  Minor 
Rule  Plan),  and  applies  for  an  opportunity  to 


make  an  oral  presentation  or  to  have  the 
matter  reviewed  on  the  papers  alone.  (This 
Section  shall  not  apply  to  disciplinary  action 
taken  pursuant  to  Rule  10.4  herein,  non- 
disciplinary  action  taken  pursuant  to  Rule 
[10.14]  10.13  herein,  or  to  an  action  in 
Arbitration.) 

(b)  Submission  of  Application  to 
Corporation.  Any  ETP  Holder,  [ETP  Firm, 
Equity  ASAP  Holder,]  or  associated  person  of 
an  ETP  [Firm  or  Equity  ASAP]  Holder  who 
is  aggrieved  by  any  action  of  the  Corporation 
within  the  scope  of  this  Section  and  who 
desires  the  opportunity  to  make  an  oral 
presentation  with  respect  to  such  action  or  to 
have  such  action  reviewed  on  the  papers 
alone  shall  file  a  written  application  with  the 
Business  Conduct  Committee  within  five  (5) 
business  days  after  notification  that  such 
action  has  been  taken.  The  notification 
submitted  by  the  Corporation  shall  state  the 
specific  grounds  for  the  action  taken  by  the 
Corporation,  and  shall  notify  the  party  of  the 
party's  right  to  make  an  oral  presentation  or 
to  have  the  matter  reviewed  on  the  papers 
alone.  The  application  shall  contain:  (i)  An 
identification  of  the  Corporation  action  over 
which  the  review  is  being  requested;  (2)  the 
reason(s)  why  the  applicant  disagrees  with 
such  action;  and  (3)  the  relief  sought.  In 
addition,  the  application  shall  indicate 
whether  the  applicant  desires  to  make  an  oral 
presentation,  in  which  event  it  shall  be 
considered  a  "request  for  a  hearing,"  or  to 
proceed  only  upon  the  existing  and/or  any 
additional  documents  or  materials,  in  which 
event  it  shall  be  considered  a  "request  for  a 
review  on  the  papers."  Hereinafter,  the  terms 
"hearing"  and  "review  on  the  papers"  shall 
be  referred  to  jointly  as  the  "Proceeding(s)." 

(c) — No  change. 

(d)  Procedure  Following  Application  for 
Hearing  and/or  Review  on  the  Papers. 

(l)-(2)— No  change. 

(3)  Conduct  of  the  Proceeding,  Whether  the 
Proceeding  is  a  hearing  or  a  review  on  the 
papers  alone,  the  Conduct  Panel  shall 
determine  all  questions  concerning  the 
admissibility  of  evidence  and  shall  otherwise 
regulate  the  conduct  of  the  Proceeding.  The 
formal  rules  of  evidence  shall  not  apply.  In 
the  event  of  a  hearing,  each  of  the  parties 
shall  be  permitted  to  make  an  opening 
statement,  present  witnesses  pursuant  to 
paragraph  (d)(2),  present  documentary 
evidence,  cross-examine  witnesses  and 
present  closing  arguments.  The  Conduct 
Panel  shall  have  the  right  to  question  all 
parties  and  witnesses  to  the  Proceeding.  The 
Conduct  Panel  may  also  request  the 
production  of  documentary  evidence  and 
witnesses.  No  ETP  Holder,  [ETP  Firm,  Equity 
ASAP  Holder,]  or  associated  person  of  an 
ETP  [Firm  or  Equity  ASAP]  Holder  shall 
refuse  to  furnish  relevant  testimony, 
documentary  materials  or  other  information 
requested  by  the  Conduct  Panel  during  the 
course  of  the  Proceeding.  All  parties  are 
entitled  to  be  represented  by  counsel  who 
may  participate  fully  in  the  Proceeding.  In 
the  event  of  a  hearing,  a  transcript  of  the 
hearing  shall  be  made  and  shall  become  part 
of  the  record. 

(4) — No  change. 

(5)  If  after  a  hearing  or  review  on  the 
papers  pursuant  to  subsection  (d)  of  this 


Rule,  the  Conduct  Panel  determines  that  an 
ETP  Holder,  [ETP  Firm,  Equity  ASAP 
Holder,)  or  associated  person  of  a  ETP  [Firm 
or  Equity  ASAP)  Holder  has  violated  one  or 
more  rules  of  the  Corporation,  as  alleged,  the 
Conduct  Panel:  (i)  may  impost  any  one  or 
more  of  the  disciplinary  sanctions  authorized 
by  the  Corporation's  Bylaws  and  Rules;  and 
(ii)  shall  impose  a  forum  fee  against  the 
person  charged  in  the  amount  of  two 
hundred  fifty  dollars  ($250)  if  the 
determination  was  reached  based  on  a  review 
of  the  papers,  or  in  the  amount  of  five 
hundred  dollars  (S500)  if  a  hearing  was 
conducted.  However,  notwithstanding  the 
foregoing,  in  the  event  that  the  Conduct 
Panel  determines  that  the  ETP  Holder,  (ETP 
Firm,  Equity  ASAP  Holder,]  or  associated 
person  of  an  ETP  [Firm  or  Equity  ASAP] 
Holder  has  violated  one  or  more  Rules  of  the 
Corporation,  as  alleged,  and  the  sole 
disciplinary  sanction  imposed  by  the 
Conduct  Panel  for  such  rule  violation(s)  is  a 
fine  which  is  less  than  the  total  fine  initially 
imposed  by  the  Regulatory  Staff  for  the 
subject  violation(s).  the  Conduct  Panel  shall 
have  the  discretion  to  waive  the  imposition 
of  a  forum  fee. 

(6) — No  change. 

(e)-(f) — No  change. 

Minor  Rule  Plan 

Rule  10.12. 

(a)  In  lieu  of  initiating  a  formal  disciplinary 
action  or  proceeding,  the  Corporation  may, 
subject  to  the  requirements  set  forth  in  this 
Rule,  impose  a  fine  not  to  exceed  five 
thousand  dollars  ($5,000)  on  any  ETP 
Holder],  ETP  Firm,  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder,  for  any  violation  of  a  Rule  of 
the  Corporation  that  has  been  determined  to 
be  minor  in  nature. 

(b)  Whenever  it  appears  that  an  ETP 
Holder,  [ETP  Firm.  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  has  violated  a  [rule]  Rule 
under  this  Minor  Rule  Plan,  the  Corporation 
shall  serve  on  such  person  or  organization  a 
written  statement  setting  forth  (i)  the  Rule(s) 
alleged  to  have  been  violated;  (ii)  the  act  or 
omission  constituting  each  such  violation; 
and  (iii)  notice  that  such  person  or 
organization  may  submit  a  written  statement 
to  a  designated  committee  for  its 
consideration. 

(c)-(e) — No  change. 

(f)  Nothing  in  this  Rule  shall  require  the 
Corporation  to  impose  a  fine  for  a  violation 
of  any  [rule]  Rule  under  this  Minor  Rule 
Plan.  If  the  Corporation  determines  that  any 
violation  is  not  minor  in  nature,  the 
Corporation  may,  at  its  discretion,  proceed 
under  Rule  10.4  rather  than  under  this  Rule. 

[(g)  Floor  Citations.  A  Trading  Official  may 
issue  a  Floor  Citation  to  any  ETP  Holder,  ETP 
Firm,  or  associated  person  of  an  ETP  Firm, 
when  it  appears  to  such  Official(s)  that  a 
Minor  Rule  Plan  violation  specified  in 
subsection  (h)  or  (i)  of  this  Rule  has  occurred. 
In  issuing  a  Floor  Citation,  the  Trading 
Official  shall: 

(1)  Apprise  the  person  cited  of  the  alleged 
violation; 

(2)  Ask  the  person  cited  to  indicate  by 
signature  on  the  citation  acknowledgement  of 
receipt  of  the  citation;  provided  that  the 
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requested  signature  is  for  receipt  purposes 
only  and  a  failure  or  unwillingness  to  sign  is 
not  to  be  considered  as  invalidating  the 
issuance  of  the  citation: 

(3)  Give  the  top  copy  of  the  citation  to  the 
person  alleged  to  have  committed  the 
violation:  and 

(4)  Give  the  remaining  copies  of  the 
citation  to  the  appropriate  staff  person,  who 
will  then  forward  such  copies  of  the 
Regulatory  Staff  for  processing.) 

[Except  as  provided  in  Rule  10.13  (the 
Summary  Sanction  Procedure),  the)  The 
circumstances  underlying  the  issuance  of 


each  (floor)  citation  shall  be  reviewed  by  the 
Business  Conduct  Committee  for  a 
determination  of  whether  the  evidence  is 
sufficient  to  find  a  violation  of  any  Rules  of 
the  Corporation. 

1(h)]  (g)  Minor  Rule  Plan:  [Floor  Decorum 
and)  Minor  Trading  Rule  Violations. 

[(l)-(8)— Deleted.) 

[(9))  O;  Short  Sale  Rules.  (Rule  [7.40)  7.16) 

[(10)  Dissemination  of  Quotations  in  Local 
Issues.  (EFPA  2-B)) 

[(11))  (2)  Failure  to  follow  the  provisions 
of  the  rules  and  regulations  governing  the  use 


of  the  Intermarkel  Trading  System  ("ITS"). 
(Rules  (7.67-7.69)1  7.55-7.57) 

[(12)  failure  to  Clear  the  Post  Properly. 
(EFPA  1-B)) 

[(i))  (hj  Minor  Rule  Plan:  Record  Keeping 
and  Other  Minor  rule  Violations. 

(l)-(3) — No  change. 

(4)  Failure  to  notify  the  Corporation  of  any 
change  of  address  where  notices  may  be 
served.  (Rule  [2.18(b)))  2.16(b)] 

(5)-{6) — No  change. 

[(j)l  (')  Minor  Rule  Plan:  Recommended 
Fine  Schedule. 


(1)  [Floor  Decorum  and]  Minor  Trading  Rule  Violations ' 
[1. -.8— Deleted] 

[9]  1.  Short  Sale  Rules.  (Rule  [7.40))  7.16) 

[10.  Dissemination  of  Quotations  in  Local  Issues  (EFPA  2-B))]  

[11]  2.  Failure  to  follow  the  provisions  of  the  rules  and  regulations  governing  the  use  of  the  Inter- 
market  Trading  System  ("ITS ").  (Rules  7.55-7.57)  [7.67-7.69)]  

[12.  Failure  to  Clear  the  Post  Properly.  (EFPA  1-B))  

(2)  Record  Keeping  and  Other  Minor  Rule 

1.  Failure  to  submit  trade  data  to  the  [Exchange]  Corporation  in  a  timely  manner.  (Rule  10.2(e)) 

2.  Failure  to  file  a  Securities  Investor  Protection  Corporation  form  and  assessment  in  a  timely  man- 
ner. (Rule  4.11(b)) , 

3.  Failure  to  fumish  in  a  timely  manner  [books,]  records  or  other  requested  information  or  testimony 
in  connection  with  an  examination  of  financial  responsibility  and/or  operational  conditions  (Rule 
4.11(c))  

4.  Failure  to  notify  the  Corporation  of  a  change  of  address  where  notices  may  be  sensed.  (Rule 

[2.18(b)))  2.  re^to;) 

5.  Failure  to  file  a  financial  report  or  financial  information  in  the  type,  form,  manner  and  time  pre- 
scribed by  the  [Exchange]  Corporation.  (Rule  4.11(a)) 

6   Delaying,  impeding  or  failing  to  cooperate  in  [an  Exchange]  a  Corporation  investigation.  (Rule 

10.2(d))  


Fines 


1st 
violation 


$500.00 

$500.00 

Official 

Waming] 

$250.00 

$500.00 

$250.00 
$250.00 
$250.00 
$500.00 


2nd 
violation 


$1,000.00 


$1,000.00 
$250.00 


$500.00 
$1,000.00 

$500.00 

$500.00 

$500.00 

$1,000.00 


3rd 
violation 


$2,500.00 
$100.00 

$2,000.00 
$500.00 


$750.00 
$1,500.00 

$750.00 

$750.00 

$750.00 

$2,000.00 


'  Fines  for  multiple  violations  of  [Equity  Floor  Deconjms  and]  Minor  Trading  Rules  are  calculated  on  a  running  two-year  basis  except  that  vio- 
lations denoted  with  an  astensk  are  calculated  on  a  running  one-year  basis. 


[Summary  Sanction  Procedure] 

[Rule  10.13— Deleted.) 

Hearings  and  Review  of  Decisions  by  the 
Corporation 

Rule  [10.14]  10.13. 

(a)  General  Provisions.  This  Rule  provides 
the  procedure  for  persons  aggrieved  by  any 
of  the  following  actions  taken  by  the 
Corporation  to  apply  for  an  opportunity  to  be 
heard  and  to  have  the  action  reviewed.  These 
actions  are: 

(1)  the  denial  of  an  ETP  [or  Equity  ASAPJ; 

(2)  the  barring  of  any  person  from 
becoming  associated  with  an  ETP  [Firm  or 
Equity  ASAP)  Holder: 

(3)  the  suspension  or  cancellation  of  ETP 
trading  privileges  (or  Equity  ASAP  trading 
privileges): 

(4)  the  prohibition  or  limitation  with 
respect  to  access  to  services  provided  by  the 
Corporation,  or  the  access  to  services  of  any 
ETP  [Firm  or  Equity  ASAP)  Holder  taken      • 
pursuant  to  the  Bylaws,  or  Rules  or 
procedures  of  the  Corporation;  or 

(5)  actions  taken  by  the  Corporation 
pursuant  to  Rule  7.22,  including  the  denial 
of  the  application  for,  or  the  termination  or 
suspension  of,  a  Market  Maker's  registration 
in  a  security  or  securities; 


((5))  [6]  actions  taken  by  the  Corporation 
pursuant  to  [rule  7.22)  Rule  7.23  [and  7.29): 

[(6)1  (7)  actions  taken  by  the  Corporation 
pursuant  to  Rule  7.25,  including  the  denial 
of  the  application  for,  or  the  termination  or 
suspension  of,  an  Odd  Lot  Dealer's 
registration  in  a  security  or  securities,  [denial 
of  an  applicant  specialist  for  the  appointment 
as  a  registered  specialist). 

The  provisions  of  this  Rule  shall  not  apply 
to  reviews  of  the  following: 

(A)-(C) — No  change. 

For  purposes  of  this  Section,  a  person  must 
be  "aggrieved"  in  an  economic  sense. 

(b) — No  change. 

(c)  Extension  of  Time.  An  application  not 
filed  within  the  time  specified  in  Rule 
[10.14(b)]  10.13(b)  shall  not  be  considered  by 
the  Board  Appeals  Committee,  unless  an 
extension  of  time  is  allowed  by  the  Board 
Appeals  Committee  upon  a  showing  of  good 
cause.  In  order  to  obtain  an  extension  of  time 
within  which  to  file  an  appeal,  the  applicant 
must,  within  the  time  specified  in  Rule 
[10.14(b))  10.13(b)  file  with  the  Secretary  of 
the  Corporation  a  request  for  an  extension  of 
time  within  which  to  submit  the  application. 
The  request  for  extension  will  be  ruled  upon 
by  the  Board  Appeals  Committee,  whose 
ruling  will  be  given  in  writing.  Rulings  on 


requests  for  extension  of  time  are  not  subject 
to  appeal  under  Rule  10. 
(d)-(m) — No  change. 

Miscellaneous  Provision 

Rule  [10.15]  10.14.— No  change. 

Rule  11 

Cancellation,  Suspension  and  Reinstatement 

Notice  of  Expulsion  or  Suspension 

Rule  11.1(a)  An  LTP  Holder[,  ETP  Firm,  or 
Equity  ASAP  Holder]  which  is  expelled  or 
suspended  from  any  self-regulatory 
organization,  encounters  financial  difficulty 
or  operating  inadequacies,  fails  to  perform 
contracts,  or  become  insolvent  shall  give 
prompt  written  notification  to  the 
Corporation  of  any  such  occurrence. 

(b)  An  ETP  [Firm  or  Equity  ASAP]  Holder 
shall  give  prompt  written  notification  to  the 
Corporation  with  respect  to  the  expulsion  or 
suspension  of  any  [nominee  or  any  other] 
associated  person  of  such  ETP  [Firm  or 
Equity  ASAP)  Holder  by  any  self-regulatory 
organization. 

Procedures  for  Suspension 

Rule  1 1 .2(a)  This  Rule  sets  forth  the 
procedures  for  certain  suspensions, 
cancellations,  bars,  limitations  and 


prohibitions  on  access  to  the  Corporation's 
services. 

(1)  Summary  Suspension.  In  accordance 
with  Section  6(d)(3)  of  the  Exchange  Act,  the 
Board  of  Directors  of  the  Corporation  or  a 
committee  thereof  may  summarily: 

(i)  suspend  the  trading  privileges  of  an  ETP 
Holder,  [ETP  Firm,  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  who  has  been  and  is  expelled 
or  suspended  from  any  self-regulatory 
organization  or  barred  or  suspended  from 
being  associated  with  a  member  of  any  self- 
regulatory  organization: 

(ii)  suspend  the  trading  privileges  of  an 
ETP  Holder,  [ETP  Firm,  Equity  ASAP 
Holder,]  who  is  in  such  financial  or  operating 
difficulty  that  the  Corporation  determines 
and  so  notifies  the  Commission  that  such 
suspension  is  necessary  for  the  protection  of 
the  investors,  creditors,  ETP  (Holders,  ETP 
Firms,  Equity  ASAP]  Holders  or  the 
Corporation; 

(iii)  suspend  the  trading  privileges  of  an 
ETP  Holder,  (ETP  Firm,  Equity  ASAP 
Holder,]  or  associated  person  of  an  ETP  [Firm 
or  Equity  ASAP)  Holder  who  is  found  in 
violation  of  any  of  the  prohibited  acts  as 
specified  in  Rule  6.2(a)-(f)  that  are  violations 
of  Rules  of  the  Corporation:  or 

(iv)  limit  or  prohibit  any  person  with 
respect  to  access  to  services  offered  by  the 
Corporation  if  subparagraph  (i)  or  (ii)  is 
applicable  to  such  person  or,  in  the  case  of 
a  person  who  is  not  an  ETP  Holder,  [ETP 
Firm  or  Equity  ASAP  Holder,)  if  the 
Corporation  determines  that  such  person 
does  not  meet  the  qualification  requirements 
or  prerequisites  for  such  access  with  safety  to 
investors,  creditors,  ETP  [Holders,  ETP  • 
Firms,  Equity  ASAP]  Holders  or  the 
Corporation. 

(2)  Non-Summary  Suspension.  The 
Corporation  also  may  take  the  following 
actions,  after  written  notice,  after  the  passage 
of  any  grace  period  and/or  applicable  cure 
period,  and  after  opportunity  for  hearing: 

(i)  cancel  ETP  trading  privileges  of  an  ETP 
Holder  [or  ETP  Firm)  that  becomes  ineligible 
for  ETP  trading  privileges,  or  that  continues 
to  be  associated  with  an  ineligible  person,  or 
suspend  or  bar  a  person  from  continuing  to 
be  associated  with  an  ETP  Holder  [or  ETP 
Firm]  because  such  person  is  or  becomes 
ineligible  for  association  under  Rule  [2.21(a)] 
2.19(a): 

[(ii)— Deleted.) 

[(iii)KiiV  suspend  or  cancel  trading 
privileges  of  an  ETP  [Holder,  ETP  Firm  or 
Equity  ASAP]  Holder  for  failure  to  pay  any 
fees,  charges,  assessments,  or  fines  to  the 
Corporation  under  Rule  3.8;  or  failure  to 
comply  with  an  arbitration  award  or 
settlement  agreement  related  to  em  arbitration 
or  mediation  under  Rule  12; 

l[i\]](iii)  cancel  trading  privileges  of  an 
ETP  [Holder,  ETP  Firm,  or  Equity  ASAP) 
Holder  for  failure  to  file  or  submit  or  request 
any  report,  document,  or  other  information 
required  to  be  filed  with  or  requested  by  the 
Corporation  under  Rule  10.2(d);  or 

[(v))CjVJ  limited  or  prohibit  any  ETP 
[Holder,  ETP  Firm,  Equity  ASAP)  Holder,  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  or  other  person  with  respect 
to  access  to  services  offered  by  the 


Corporation,  if  the  Corporation  determines 
that  such  person  does  not  meet  the 
qualification  requirements  or  prerequisites 
for  such  access  or  such  person  cannot  be 
permitted  to  continue  to  have  access  with 
safety  to  investors,  creditors,  ETP  [Holders, 
ETP  Firms,  Equity  ASAP]  Holders  or  the 
Corporation. 

(b) — No  change. 

(c)  Any  action  taken  pursuant  to  Rule 
11.2(a)(1)  or  (2)  shall  also  be  subject  to  the 
applicable  provisions  of  Rule  [10. 14]  J0.35. 

Commentary 

.01 — No  change. 

Effect  of  Suspension  or  Cancellation 

Rule  11.3.  When  an  ETP  Holder,  [ETP 
Firm,  Equity  ASAP  Holder,)  or  associated 
person  of  an  ETP  [Firm  or  Equity  ASAP] 
Holder  has  its  trading  privileges  suspended 
or  canceled  by  the  Corporation  for  any  reason 
specified  in  Rule  11.2(a)(1)  or  (2),  such  a 
person  or  organization  shall  be  deprived 
during  the  term  of  the  suspension  of  all  rights 
and  trading  privileges  conferred  by  the  ETP 
[or  Equity  ASAP],  except  as  otherwise 
provided  in  the  Rules  of  the  Corporation.  The 
person  or  organization  having  trading 
privileges  suspended  or  canceled  shall 
remain  subject  to  the  disciplinary  power  of 
the  Corporation  with  respect  to  any 
disciplinary  action  as  provided  by  the  Rules 
of  the  Corporation. 

Disciplinary  Measures  During  Suspension 

Rule  11.4.  An  ETP  Holder,  [ETP  Firm, 
Equity  ASAP  Holder,]  or  associated  person  of 
an  ETP  [Firm  or  Equity  ASAP)  Holder  whose 
trading  privileges  are  suspended  under  the 
provisions  of  Rule  11.2(a)(1)  or  (2)  maybe 
disciplined  pursuant  to  the  Rules  of  the 
Corporation  for  any  offense  committed  either 
before  or  after  the  announcement  of  the 
suspension,  in  all  respects  as  if  no 
suspension  were  in  effect. 

Investigation  Following  Summary 
Suspension 

Rule  11.5.  Every  ETP  Holder,  [ETP  Firm, 
Equity  ASAP  Holder,)  or  associated  person  of 
an  ETP  [Firm  or  Equity  ASAP)  Holder  whose 
trading  privileges  are  suspended  under  the 
provisions  of  Rule  11.2(a)(1)  shall 
immediately  afford  every  facility  required  by 
the  Corporation  for  the  investigation  of  its 
affairs  as  required  by  the  Board  of  Directors 
and  shall,  after  the  notification  of  the 
suspension,  file  with  the  Corporation  a 
written  statement  covering  all  information 
required  by  the  Corporation. 

Grounds  for  Cancellation 

Rule  11.6.  If  an  ETP  Holder,  [ETP  Firm, 
Equity  ASAP  Holder,)  or  associated  person  of 
an  ETP  [Firm  or  Equity  ASAP)  Holder  has 
had  privileges  suspended  under  the 
provisions  of  Rule  11.2(a)(1)  and  such  person 
or  organization  does  not  request  a  hearing 
within  thirty  (30)  calendar  days  to  review 
such  suspension  or  at  such  hearing  it  is 
determined  that  the  suspension  was  properly 
imposed,  and  such  person  or  organization, 
has  not  within  forty-five  (45)  calendar  days 
after  the  suspension  remedied  the  reason  for 
such  suspension  and  has  not  applied  for 
reinstatement,  the  Board  may  cancel  the 
trading  privileges  of  such  person  or 


organization.  If  application  for  reinstatement 
is  made  within  forty-five  (45)  calendar  days 
of  suspension  as  provided  in  this  Rule,  and 
such  application  is  disapproved,  the  Board 
may  cancel  the  trading  privileges  of  such 
[the]  person  or  organization. 

Reinstatement 

Rule  11.7.  When  an  ETP  Holder,  [ETP 
Firm,  Equity  ASAP  Holder,)  or  associated 
person  of  an  ETP  [Firm  or  Equity  ASAP) 
Holder  has  had  trading  privileges  suspended 
under  the  provisions  of  Rule  11.2(a)(1)  or  (2) 
applies  for  reinstatement,  it  must  be 
demonstrated  to  the  satisfaction  of  the 
Corporation  that  the  problem  or  problems 
responsible  for  such  suspension  have  been 
satisfactorily  resolved.  If  such  problem 
involves  financial  difficulty  or  operating 
inadequacies,  the  person  or  organization 
shall  fumish  to  the  Corporation 
comprehensive  financial  and  operating 
reports  in  a  form  and  manner  to  be 
prescribed  by  the  Corporation.  If  the  ETP 
Holder),  ETP  Firm,  Equity  ASAP)  Holder,  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP)  Holder  furnishes  satisfactory  proof  of 
a  resolution  of  the  problem  or  problems 
responsible  for  such  suspension,  the 
Corporation  shall  notify  in  writing  all  ETP 
(Holders,  ETP  Firms,  and  Equity  ASAP] 
Holders  of  the  application  for  reinstatement 
and  that  a  meeting  of  the  Board  to  consider 
it  will  be  held  on  a  designated  date  which 
shall  be  not  less  than  ten  (10)  business  days 
subsequent  to  such  notice.  At  such  meeting 
at  which  a  quorum  is  present  the  ETP  Holder, 
[ETP  Firm,  Equity  ASAP  Holder,]  or 
associated  person  of  an  ETP  [Firm  or  Equity 
ASAP]  Holder  may  be  reinstated  provided 
not  less  than  a  majority  of  the  Directors 
voting  approve  the  application. 

Failure  To  Obtain  Reinstatement 

Rule  11.8.  If  an  ETP  Holderl.  ETP  Firm, 
Equity  ASAP  Holder.)  or  associated  person  of 
an  ETP  [Firm  or  Equity  ASAP)  Holder  whose 
trading  privileges  have  been  suspended 
under  the  provisions  of  this  Rule  fails  or  is 
unable  to  apply  for  reinstatement  in 
accordance  with  Rule  11.7,  or  fails  to  obtain 
reinstatement  as  therein  provided,  trading 
privileges  conferred  by  an  ETP  [or  Equity 
ASAP)  will  terminate. 

Rule  12 

Arbitration 

Matters  Subject  to  Arbitration 

Rule  12.1.  For  purposes  of  this  Rule,  the 
following  definitions  apply: 

(a)  [the  term  "ETP"  shall  mean  both  ETP 
and  Equity  ASAP  permits.) 

[(b))  the  terms  "service"  or  "serve"  shall 
mean  effecting  the  delivery  of  a  document  to 
parsons  via  first  class  mail,  overnight 
delivery,  hand  delivery,  or  facsimile. 

[(c))  (b)  the  term  "associated  person"  shall 
also  include  "affiliated"  person  "approved 
person"  and  "allied  person". 

[(d)l  (c)  the  term  "Director  of  Arbitration" 
shall  mean  any  person  appointed  or 
designated  by  the  Corporation's  Chief 
Executive  Officer  to  direct  the  Corportion's 
arbitration  program. 

Rule  12.2. 

(a)  Any  dispute,  claim  or  controversy 
between  parties  who  are  ETP  Holders  [,ETP 


78890 


Federal  Register / Vol.  65,  No.  242 /Friday,  December  15,  2000 /Notices 


Finns]  or  associated  persons  arising  in 
connection  with  the  securities  business  of 
such  parties  shall,  at  the  request  of  any  such 
party,  be  submitted  for  arbitration  in 
accordance  with  this  Rule. 

(b) — No  change. 

(c)  Any  dispute,  claim  or  controversy 
between  a  customer  or  non-ETP  Holder  and 
an  ETP  Holder[,  ETP  Firm]  and/or  associated 
person  arising  in  connection  with  the 
securities  business  of  such  ETP  Holder] .  ETP 
Firm]  and/or  associated  person  shall  be 
arbitrated  under  this  Rule  as  provided  by  any 
duly  executed  and  enforceable  written 
agreement,  or  upon  the  request  of  the 
customer  or  non-ETP  Holder. 

(d) — No  change. 

(e)  Class  Action  Claims 

(1H2)— No  change. 

(3)  No  ETP  Holder!,  ETP  Firm]  or 
associated  person  shall  seek  to  enforce  any 
agreement  to  arbitrate  against  a  customer  that 
has  initiated  in  court  a  putative  class  action 
or  is  a  member  of  a  putative  or  certified  class 
with  respect  to  any  claims  encompassed  by 
the  class  action  unless  and  until:  (i)  the  class 
certification  is  denied;  (ii)  the  class  is 
decertified;  (iii)  the  customer  is  excluded 
from  the  class  by  the  court;  or  (iv)  the 
customer  elects  not  to  participate  in  the 
putative  or  certified  class  action  or,  if 
applicable,  has  complied  with  any  conditions 
for  withdrawing  from  the  class  prescribed  by 
the  court. 

(4)  No  ETP  Holder!.  ETP  Firm]  and/or 
associated  person  shall  be  deemed  to  have 
waived  any  of  its  rights  under  this  Rule  or 
under  any  agreement  to  arbitrate  to  which  it 
is  party  except  to  the  extent  stated  in  this 
paragraph  (e). 

(f)-(g) — No  change. 

(h)  It  may  be  deemed  conduct  inconsistent 
with  just  and  equitable  principles  of  trade  for 
an  EPT  Holder  or  [an  ETP  Firm,  or]  a  person 
associated  with  an  ETP  Holder  (or  an  ETP 
Firm]  to  fail  to  submit  to  arbitration  on 
demand  under  the  provisions  of  this  Rule,  or 
to  fail  to  appear  or  to  provide  any  document 
in  his  or  her  or  its  possession  or  control  as 
directed  pursuant  to  the  provisions  of  this 
Rule  or  to  fail  to  honor  an  award  of 
arbitrators  properly  rendered  pursuant  to  the 
provisions  of  this  Rule  where  a  timely 
motion  has  not  been  made  to  vacate  or 
modify  such  award  pursuant  to  applicable 
law. 

(i) — No  change. 

(j)  For  purposes  of  this  Rule,  the  terms  ETP 
Holder,  (ETP  Firm,]  associated  person  and 
employee  of  an  ETP  Holder  [or  ETP  Firm] 
shall  be  deemed  to  encompass  those  persons 
who  were  ETP  Holders,  [ETP  Firms]  or 
associated  persons  or  employees  thereof  at 
the  time  the  circumstances  occurred  which 
gave  rise  to  the  controversy. 


Simplified  Arbitration  for  Public  Customers 

Rule  12.3(a).  Any  dispute,  claim  or 
controversy  arising  between  a  public 
customer(s)  and  an  ETP  Holder],  an  ETP 
Firm]  and/or  person  associated  with  an  ETP 
Holder  [or  an  ETP  Firm]  required  to  be 
arbitrated  under  the  Bylaws  and  Rules  of  the 
Corporation  and  involving  a  dollar  amount 
not  exceeding  $10,000,  exclusive  of  attendant 
costs  and  interest,  shall  upon  demand  of  the 
customer(s)  or  by  written  consent  of  the 
parties  be  arbitrated  as  hereinafter  provided. 

(bHl) — No  change. 

Rule  12.4-12.8— No  change. 

Designation  of  Number  of  Arbitrators 

Rule  12.9. 

(a) — No  change. 

(b  In  arbitration  matters  involving  public 
customers  and  where  the  amount  in 
controversy  exceeds  $30,000,  or  where  the 
matter  in  controversy  does  not  involve  or 
disclose  a  money  claim,  the  Director  of 
Arbitration  shall  appoint  an  arbitration  panel 
which  [consist]  consists  of  no  fewer  than 
three  (3)  arbitrators,  nor  more  than  five  (5), 
at  least  a  majority  of  whom  shall  not  be  from 
the  securities  industry,  unless  the  public 
customer  requests  a  panel  consisting  of  at 
least  a  majority  from  the  securities  industry. 

(c)  An  arbitrator  will  be  deemed  as  being 
from  the  securities  industry  if  he  or  she: 

(1)  is  a  person  associated  with  an  ETP 
Holder,  [ETP  Firm,]  broker/dealer, 
government  securities  broker,  government 
securities  dealer,  municipal  securities  dealer 
or  registered  investment  advisor,  or 

(2)-(4)— No  change. 

(d) — No  change. 

(e)  ETP  Holder  Controversies.  In  all 
arbitration  matters  not  involving  public 
customers,  the  Director  of  Arbitration  shall 
assign  the  matter  to  a  panel  consisting  of  ETP 
Holders  [or  ETP  Firm]  representatives.  Such 
members  of  the  arbitration  panel  shall  not  be 
affiliated  with  any  of  the  parties  to  the 
controversy  or  have  any  interest  in  the  matter 
to  be  heard.  For  controversies  involving  an 
amount  of  $10,000  or  less,  the  panel  shall 
consist  of  one  (1)  ETP  Holder  [or  ETP  Firm] 
representative.  For  all  other  controversies, 
the  panel  shall  consist  of  three  (3)  ETP 
[Holders  or  ETP  Firm]  Holder 
representatives. 

(fHg) — No  change. 

Rule  12.10-12.13— No  change. 

Initiation  of  Proceedings 

Rule  12.14.  Except  as  otherwise  provided 
herein,  an  arbitration  proceeding  under  this 
Rule  shall  be  instituted  as  follows: 

(a)— (b) — No  change. 

(c)  Service  and  Filing  with  the  Director  of 
Arbitration 

(1) — No  change. 

(2)  If  an  ETP  [Firm]  Holder  and  a  person 
associated  with  the  ETP  [Firm]  Holder  are 


named  parties  to  an  arbitration  proceeding  at 
the  time  of  the  filing  of  the  Statement  of 
Claim,  service  on  the  associated  person  may 
be  made  by  service  on  the  named  ETP  [Firm] 
Holder  and  the  ETP  [Firm]  Holder  shall  then 
perfect  service  upon  the  associated  person.  If 
the  ETP  [Firm]  Holder  does  not  undertake  to 
represent  the  associated  person,  the  ETP 
[Firm]  Holder  shall  serve  the  associated 
person  with  the  Statement  of  Claim,  shall 
advise  all  parties  and  the  Director  of 
Arbitration  of  that  fact,  and  shall  provide 
such  associated  person's  current  address. 

(d)  Joining  and  Consolidation 

(1)  Permissive  Joinder.  All  persons  may 
join  in  one  action  as  claimants  if  they  assert 
any  right  to  relief  jointly,  severally,  or  arising 
out  of  the  same  transaction,  occurrence  or 
series  of  transactions  or  occurrences  and  if 
any  questions  of  law  or  fact  common  to  these 
claimants  will  arise  in  the  action. 

All  persons  may  be  joined  in  one  action  as 
respondents  if  there  is  asserted  against  them 
jointly  or  severally,  any  right  to  relief  arising 
out  of  the  same  transaction,  occurrence  or 
series  [or]  o/ transactions  or  occurrences  and 
if  any  questions  of  law  or  fact  common  to  all 
respondents  will  arise  in  the  action. 

A  claimant  or  respondent  need  not  assert 
rights  to  or  defend  against  all  the  reli^ 
demanded.  Judgment  may  be  given  for  one  or 
more  claimants  according  to  their  respective 
rights  to  relief,  and  against  one  or  more 
respondents  according  to  their  respective 
liabilities. 

(2)-(4)— No  change. 

Rule  12.15-12.21— No  change. 

Power  To  Direct  Appearances  and 
Production  of  Documents 

Rule  12.22.  The  arbitrators  shall  be 
empowered  without  resort  to  the  subpoena 
process  to  direct  the  appearance  of  any 
person  employed  or  associated  with  any  ETP 
Holder  (or  ETP  Firm]  and/or  direct  the 
production  of  emy  records  in  the  possession 
or  control  of  such  persons,  ETP  Holders  [or 
ETP  Firms].  Unless  the  arbitrator(s)  direct 
otherwise,  the  party  requesting  the 
appearance  of  a  person  or  the  production  of 
documents  under  this  section  shall  bear  all 
reasonable  costs  of  such  appearance  and/or 
production. 

Rule  12.23-12.31— No  change. 

Schedule  of  Fees 

Rule  12.32(a)-(i)— No  change. 

(j)  In  an  industry  or  clearing  controversy, 
where  the  ETP  Holder  [or  ETP  Firm]  claim 
or  controversy  does  not  involve  or  disclose 
a  money  claim,  or  is  unspecified,  the  filing 
fee  will  be  $300  and  the  hearing  session 
deposit  shall  be  $1,000  per  hearing  session. 

Schedule  of  Fees 


Public  Customer  Claimant 

(E.g.,  public  customer  v.  ETP  (Firm  and/or  ETP]  Holder) 


Amount  in  dispute  (exclusive  of  interest  and  expenses) 


$.01 -SI  ,000.00 
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Public  Customer  Claimant— Continued 

(E.g.,  public  customer  v.  ETP  [Fimi  and/or  ETP]  Holder) 


Filing  fee 

Hearing  session  deposit 

Amount  in  dispute  (exclusive  of  interest  and  expenses) 

Documents 
only 

Hearing  w/1 
arbitrator 

SI  ,000.01 -$2,500.00 . .. . 

25 
50 
75 

25 
75 
75 

25 

$2,500.01 -$5,000.00  

100 

$5,000.01 -$10,000.00  

200 

• 

Filing  fee 

Hearing  session  deposit 

Amount  in  dispute  (exclusive  of  interest  and  expenses) 

Oneartji- 

trator  or 

pre-heanng 

conference 

Three 
arbitrators 

$10,000.01 -$30,000.00 

$100 

$300 

$400 

Amount  in  dispute  (exclusive  of  interest  and  expenses) 


Filing  fee 


Hearing  session  deposit 


Pre-hearing 
conference 


Three 
artJitrators 


$30,000.01 -$50,000.00  

$50,000.01 -$100,000.00  .... 
$100,000.01 -$500,000.00  .. 
$500,000.01 -$5,000,000.00 
Above  $5,000.00 


120 
150 
200 
250 
300 


•$300 
"300 
"300 
"300 
"300 


400 

500 

750 

1,000 

1.500 


Industry/Clearing  Claimant 

(E.g.,  ETP  Holder  [or  Firm]  v.  customer 


Filing  fee 

Kfearing  session  deposit 

Amount  in  dispute  (exclusive  of  interest  and  expenses) 

Documents 
only 

Heanng  w/1 
arbitrator 

$01-$10,000.00  

$500 

$75 

$300 

ArTKMjnt  in  dispute  (exclusive  of  interest  and  expenses) 


Hearing  session  deposit 


Filing  fee 


One 
arbitrator 


Three 
arbitrators 


$10,000.01 -$30,000.00  .. 
$30,0O0.6l-$10O,0OO.0O 


$500 
500  I 


•$300 
••300 


$600 
600 


Filing  fee 

Hearing  session  deposit 

Amount  in  dispute  (exclusive  of  interest  and  expenses) 

Pre-heanng 
conference 

Three 
arbitrators 

$100,000.01 -$500,000.00  

$500 
500 
500 

••$300 
"300 
"300 

$750 

$500,000.01 -$5,000,000.00  

1,000 

Above  $5,000,000.00 

1,500 

•  This  would  apply  to  the  following  cases: 

(a)  where  parties  elect  to  have  claims  tietween  $10,000  and  $30,000  resolved  by  a  single  arbitrator  pursuant  to  Rule  12.9. 

(f)  pre-hearing  conferences  with  a  single  arbitrator  in  cases  where  a  three  person  panel  has  been  ?->pointed. 

**  f^or  pre-hearing  conferences  only. 

ETP  HOLDER  [OR  ETP  Firm]  Controversies 


(E.g.,  associated  person  v.  ETP  Holder  [  or  Finn]) 

Filing  fee 

Hearing  session  deposit 

Amount  in  dispute  (exclusive  of  interest  and  expenses) 

One 

arbitrator 

Three 
arbitrators 

$01-$10  000  00 

$100 
200 
300 

$200 
-NA- 
-NA- 

-NA- 

$10  000  01-$100  000  

$750 

$100  000  01  or  more  

1,000 
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ETP  Holder  Surcharge 

Rule  12.33(a).  Each  ETP  Holder[.  ETP 
Firm]  or  associated  person  who  is  named  a 
party  to  an  arbitration  proceeding,  whether  in 
a  claim,  counterclaim,  third-party  claim,  or 
cross-claim  shall  be  assessed  a  non- 
refundable surcharge  pursuant  to  the 
schedule  in  Rule  12.33(c)  when  the 
Arbitration  Department  perfects  service  of 
the  claim  naming  the  ETP  Holderl,  ETP  Firm] 
or  associated  person  on  any  party  to  the 
proceeding. 

For  each  associated  person  who  is  named, 
the  surcharge  shall  be  assessed  against  the 
ETP  Holders)  (or  ETP  firm(s)]  which 
employed  the  associated  person  at  the  time 
of  the  events  which  gave  rise  to  the  dispute, 
claim  or  controversy. 

No  ETP  Holder  [or  ETP  Firm]  shall  be 
assessed  more  than  a  single  surcharge  in  any 
arbitration  proceeding.  The  surcharge  shall 
not  b«  subject  to  reimbursement  under  rule 
12.32. 

(b)  For  purposes  of  this  Rule,  service  is 
perfected  when  the  Arbitration  Department 
properly  serves  the  Respondent(s)  to  the 
arbitration  proceeding  under  Rule  12.14(c). 

(c)  Schedule  of  Surchsirge  Rates: 


Amount  in  dispute 

Surcharge 

$0.01  to  $10,000  

$100 

$10,000.01  to  $50,000  

200 

$50,000.01  to  $100,000  

300 

$100  000.01  to  $500  000  

350 

About  $500  000 

500 

Requirements  when  Using  Pre-Dispute 
Arbitration  Agreements  With  Customers 

Rule  12.34 — No  change. 
Rule  13 
Liability  of  Directors  and  Corporation 

Liability  of  Directors 

Rule  13.1.  Any  provision  of  the  [Articles] 
Certificate  of  Incorporation,  Bylaws,  or  the 
Rules  of  the  Corporation  that  provides  or 
purports  to  provide  that  the  members  of  the 
Board  of  Directors  shall  not  be  liable  to  the 
Corporation  or  its  ETP  Holders[.  Equity 
ASAP  Holders,  and  ETP  Firms]  for  monetary 
damages  for  breach  of  fiduciary  duty  as  a 
Director  shall  not  be  applied  in  any  instance 
in  which  such  liability  arises  directly  or 
indirectly  as  a  result  of  a  violation  of  federal 
securities  laws. 

Liability  of  Corporation 

Rule  13.2(a).  Except  as  otherwise  expressly 
provided  in  these  [rules]  Rules,  neither  the 
Corporation  nor  its  Directors,  officers, 
committee  members,  employees  or  agents 
shall  be  liable  to  the  ETP  Holders[,  Equity 
ASAP  Holders,  and  ETP  Firms]  of  the 
Corporation  or  to  persons  associated 
therewith  for  any  loss,  expense,  damages  or 
claims  that  arise  out  of  the  use  or  enjoyment 
of  the  facilities  or  services  afforded  by  the 
Corporation,  any  interruption  in  or  failure  or 
unavailability  of  any  such  facilities  or 
services,  or  any  action  taken  or  omitted  to  be 
taken  in  respect  to  the  business  of  the 
Corporation  except  to  the  extent  such  loss, 
expense,  damages  or  claims  are  attributable 
to  the  willful  misconduct,  gross  negligence. 


bad  faith  or  fraudulent  or  criminal  acts  of  the 
Corporation  or  its  officers,  employees  or 
agents  acting  within  the  scope  of  their 
authority.  The  limitation  of  liability  set  forth 
in  this  paragraph  shall  not  apply  to  violations 
of  federal  securities  laws. 

Without  limiting  the  generality  of  the 
foregoing  and  subject  to  the  same  exception, 
the  Corporation  shall  have  no  liability  to  any 
person  for  any  loss,  expense,  damages  or 
claims  that  result  from  any  error,  omission  or 
delay  in  calculating  or  disseminating  any 
current  or  closing  index  value,  or  any  reports 
of  transactions  in  or  quotations  for  securities 
traded  on  the  Corporation. 

The  Corporation  makes  no  warranty, 
express  or  implied,  as  to  results  to  be 
obtained  by  any  person  or  entity  from  the  use 
of  any  data  transmitted  or  disseminated  by  or 
on  behalf  of  the  Corporation  or  any  reporting 
authority  designated  by  the  Corporation, 
including  but  not  limited  to  reports  of 
transactions  in  or  quotations  for  securities 
traded  on  the  Corporation,  or  reports  index 
values  or  related  data,  and  the  Corporation 
makes  no  express  or  implied  warranties  of 
merchantability  or  fitness  for  a  particular 
purpose  or  use  with  respect  to  any  such  data. 
The  foregoing  limitations  of  liability  and 
disclaimers  shall  be  in  addition  to,  and  not 
in  limitation  of,  any  other  provisions  of  the 
Bylaws  or  Rules. 

(b)  Whenever  custody  of  an  unexecuted 
order  is  transmitted  by  an  ETP  Holder[, 
Equity  ASAP  Holder,  or  ETP  Firm]  to  or 
through  the  Corporation's  order  routing 
systems,  electronic  book  or  automatic 
executions  systems  or  to  any  other  automated 
facility  of  the  Corporation  whereby  the 
Corporation  assumes  responsibility  for  the 
transmission  or  execution  of  the  order, 
provided  that  the  Corporation  has 
acknowledged  receipt  of  such  order,  the 
Corporation's  liability  for  the  negligent  acts 
or  omissions  of  its  employees  or  for  the 
failure  of  its  systems  or  facilities  shall  not 
exceed  the  limits  provided  in  this  paragraph 
(b),  and  no  assets  of  the  Corporation  shall  be 
applied  or  shall  be  subject  to  such  liability 
in  excess  of  the  following  limits: 

(1)  As  to  any  one  or  more  claims  made  by 
a  single  ETP  Holder],  Equity  ASAP  Holder, 
or  ETP  Firm]  growing  out  of  the  use  or 
[employment]  enjoyment  of  the  facilities 
afforded  by  the  Corporation  on  a  single 
trading  day,  the  Corporation  shall  not  be 
liable  in  excess  of  the  larger  of  $100,000,  or 
the  amount  of  any  recovery  obtained  by  the 
Corporation  under  any  applicable  insurance 
maintained  by  the  Corporation; 

(2)  As  to  the  aggregate  of  all  claims  made 
by  all  ETP  Holders] .  Equity  ASAP  Holders, 
and  ETP  Firms]  growing  out  of  the  use  or 
(employment)  enjoyment  of  the  facilities 
afforded  by  the  Corporation  on  a  single 
trading  day,  the  Corporation  shall  not  be 
liable  in  excess  of  the  larger  of  $250,000  or 
the  amount  of  the  recovery  obtained  by  the 
Corporation  under  any  applicable  insurance 
maintained  by  the  Corporation. 

(3)  As  to  the  aggregate  of  all  claims  made 
by  all  ETP  Holders[,  Equity  ASAP  Holders, 
and  ETP  Firms]  growing  out  of  the  use  or 
enjoyment  of  the  facilities  afforded  by  the 
Corporation  during  a  single  calendar  month, 
the  Corporation  shall  not  liable  in  excess  of 


the  larger  of  $500,000,  or  the  amount  of  the 
recovery  obtained  by  the  Corporation  under 
any  applicable  insurance  maintained  by  the 
Corporation, 
(c) — No  change. 

Legal  Proceedings  Against  Directors.  Officers, 
Employees  or  Agents 

Rule  13.3.  No  ETP  Holder],  Equity  ASAP 
Holder,  ETP  Firm],  or  any  other  associated 
person  shall  institute  a  lawsuit  or  other  legal 
proceeding  against  any  Director,  officer, 
employee,  agent  or  other  official  of  the 
Corporation  or  any  subsidiary  of  the 
Corporation,  for  actions  taken  or  omitted  to 
be  taken  in  connection  with  the  official 
business  of  the  Corporation  or  any 
subsidiary,  except  to  the  extent  such  actions 
or  omissions  constitute  violations  of  federal 
securities  laWs  for  which  a  private  right  of 
action  exists  and  except  with  respect  to  the 
Directors  of  the  Corporation,  to  the  extent 
inconsistent  with  the  [Articles]  Certificate  of 
Incorporation.  This  Rule  shall  not  apply  to 
appeals  of  disciplinary  actions  or  other 
actions  by  the  Corporation  as  provided  for  in 
the  Rules. 

Corporation's  Costs  of  Defending  Legal 
Proceedings 

Rule  13.4.  Any  ETP  Holder[,  Equity  ASAP 
Holder,  ETP  Firm,]  or  any  other  associated 
person  who  fails  to  prevail  in  a  lawsuit  or 
other  legal  proceeding  instituted  by  such 
person  against  the  Corporation  or  any  of  its 
Directors,  officers,  committee  members, 
employees  or  agents,  and  related  to  the 
business  of  the  Corporation,  shall  pay  to  the 
Corporation  all  reasonable  expenses, 
including  attorney's  fees,  incurred  by  the 
Corporation  in  the  defense  of  such 
proceeding,  but  only  in  the  event  that  such 
expenses  exceed  Fifty  Thousand  Dollars 
($50,000.00).  This  provision  shall  not  apply 
to  disciplinary  actions  by  the  Corporation,  to 
administrative  appeals  of  actions  of  the 
Corporation  or  in  any  specific  instance  where 
the  Board  of  Directors  has  granted  a  waiver 
of  this  Rule. 

Rule  14 

Plan  of  Delegation  of  Functions  by  the 
Pacific  Exchange,  Inc.  to  PCX  Equities,  Inc. 

Pacific  Exchange,  Inc. 

Rule  14.1.  The  Pacific  Exchange,  Inc. 
("PCX"),  the  registered  national  securities 
exchange,  is  the  parent  company  of  the 
wholly-owned  subsidiary  PCX  Equities  Inc. 
("PCX  Equities).  The  term  "Exchange"  shall 
refer  to  the  PCX  and  PCX  Equities 
collectively. 

(a)  Functions  and  Authority  of  the  PCX. 
The  PCX  shall  have  ultimate  responsibility 
for  the  rules  and  regulations  of  the  Exchange 
and  its  operation  and  administration.  As  set 
forth  below  in  Rule  14.2(a).  the  PCX  has 
delegated  certain  authority  and  functions  to 
PCX  Equities.  Actions  taken  pursuant  to 
delegated  authority,  however,  remain  subject 
to  review,  ratification  or  rejection  by  the  PCX 
Board  of  Governors  ("PCX  Board")  in 
accordance  with  procedures  established  by 
that  Board.  Any  function  or  responsibility  as 
a  registered  national  securities  exchange 
under  the  Securities  Exchange  Act  of  1934 
("Act"),  or  as  set  forth  in  the  [Certification] 
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Certificate  of  Incorporation,  the  Constitution 
or  the  PCX  Rules  is  hereby  reserved,  except 
as  expressly  delegated  to  PCX  Equities.  In 
addition,  the  PCX  expressly  retains  the 
following  authority  and  functions: 

(l)-{9) — No  change. 

(b)  Access  to  and  Status  of  Officers, 
Directors,  Employees,  Books,  Records,  and 
Premises  of  PCX  Equities.  Notwithstanding 
the  delegation  of  authority  to  PCX  Equities, 
as  set  forth  in  Rule  14.2(a)  below,  the  staff, 
books,  records,  premises,  officers,  directors, 
employees  and  agents  of  the  PCX  Equities  are 
subject  to  the  oversight  of  the  PCX  pursuant 
to  the  Act,  and  all  officers,  directors, 
employees,  and  agents  of  PCX  Equities  are 
officers,  directors,  employees,  and  agents  of 
the  PCX  for  purposes  of  the  Act.  The  books 
and  records  of  PCX  Equities  shall  be  subject 
at  all  times  to  insoection  and  copying  by  the 
PCX. 

PCX  Equities  InC.  ("PCX  Equities") 

Rule  14.2(a)  Delegation  of  Functions  and 
Authority. 

(1)  Subject  to  Rule  14.1(a)(9),  the  PCX 
hereby  delegates  to  PCX  Equities  and  its 
subsidiary  Pacific  Clearing  Corporation  and 
PCX  Equities  assumes  the  following 
responsibilities  and  functions  with  respect  to 
the  equities  business  of  the  Exchange: 

(A)  To  establish  and  interpret  rules  Jind 
regulations  and  provide  exemptions  for  ETP 
Holders[,  ETP  Firms,  Equity  ASAP  Holders] 
or  associated  persons  including,  but  not 
limited  to  trading  rules,  fees,  access  to  and 
use  of  system  facilities  and  arbitration 
procedures. 

(B)  To  determine  regulatory  and  trading 
policies,  including  the  development  and 
adoption  of  necessary  or  appropriate  rule 
changes,  relating  to  the  business  conduct  and 
trading  activities  of  ETP  Holders[,  ETP  Firms, 
Equity  ASAP  Holders]  and  associated 
persons.  This  includes,  but  is  not  limited  to, 

(i)  arbitration  of  disputes  among  and 
between  ETP  Holders],  ETP  Firms,  Equity 
ASAP  Holders]  and  associated  persons  and 
customers  arising  from  transactions  on  the 
facility; 

(ii)^No  change. 

(iii)  qualifications  for  ETP  Holders[,  ETP 
Firms,  Equity  ASAP  Holders]  and  associated 
persons; 


(iv)  clearance  and  settlement  of  securities 
transactions  and  other  financial 
responsibility  and  operational  matters 
affecting  ETP  Holders],  ETP  Firms,  Equity 
ASAP  Holders]  and  associated  persons  in 
general  and  securities  traded  on  PCX 
Equities; 

(v)-(vi) — No  change. 

(C)  To  take  necessary  or  appropriate  action 
to  assure  compliance  with  the  [rules]  Rules 
and  procedures  of  PCX  Equities,  the  federal 
securities  laws,  and  other  laws,  rules  and 
regulations  that  the  PCX  Equities  has  the 
authority  to  administer  or  enforce,  through 
examination,  surveillance,  investigation, 
enforcement,  disciplinary,  and  other 
programs. 

(D)  To  administer  programs  and  systems 
for  the  surveillance  and  enforcement  of  rules 
governing  ETP  Holders],  ETP  Firms.  Equity 
ASAP  Holders]  and  associated  persons' 
conduct  and  trading  activities  on  PCX 
Equities. 

(E)  To  examine  and  investigate  ETP 
Holders[,  ETP  Firms,  Equity  ASAP  Holders] 
and  associated  persons  to  determine  if  they 
have  violated  the  [rules]  Rules  or  procedures 
of  PCX  Equities,  the  federal  securities  laws, 
and  other  laws,  rules,  and  regulations  that 
the  Exchange  has  the  authority  to  administer, 
interpret,  or  enforce. 

(F)-(G) — No  change. 

(H)  To  determine  whether  ETP  Holder  (and 
Equity  ASAP  Holder]  applicants  have  met 
the  requirements  established  by  PCX  Equities 
for  holding  an  ETP  [or  Equity  ASAP]. 

(I)  To  determine  whether  persons  seeking 
to  register  as  associated  persons  of  ETP 
Holders[,  ETP  Firms  or  Equity  ASAP 
Holders)  have  met  such  qualifications  for 
registration  as  may  be  established  by  PCX 
Equities,  including  whether  statutorily 
disqualified  persons  will  be  permitted  to 
associate  with  particular  ETP  Holders],  ETP 
Firms  or  Equity  ASAP  Holders]  and  the 
conditions  of  such  association. 

(J)  To  place  restrictions  on  the  business 
activities  of  ETP  [Holders,  ETP  Firms,  Equity 
ASAP]  Holders  and  associated  persons 
consistent  with  the  public  interest,  the 
protection  of  investors,  and  the  federal 
securities  laws. 

(K)  To  establish  and  assess  fees  and  other 
charges  on  ETP  Holders,  [ETP  Firms,  Equity 


ASAP  Holders,]  associated  persons,  issuers 
and  others  using  the  products,  services  or 
facilities  of  PCX  Equities. 

(L)-(O)— No  change. 

(P)  To  develop  and  adopt  [rules]  Rules, 
interpretations,  policies,  and  procedures  and 
provide  exemptions  to  maintain  and  enhance 
the  integrity,  fairness,  efficiency,  and 
competitiveness  of  PCX  Equities. 

(Q) — No  change. 

(R)  To  develop,  adopt,  administer  and 
enforce  policies  and  [rules]  Rules  of  PCX 
Equities  governing  listing  standards 
applicable  to  securities  traded  on  PCX 
Equities  and  the  issuers  of  those  securities. 

(S)-(U)— No  change. 

(2)-(c) — No  change. 

Archipelago  Exchange,  LLC,  and  Archipelago 
Holdings,  LLC. 

Rule  14.3(a)  Access  to  and  Status  of  Books. 
Records,  Premises.  Officers.  Directors,  Agents 
and  Employees  of  Archipelago  Exchange, 
LLC.  The  books,  records,  premises,  officers, 
directors,  agents  and  employees  of 
Archipelago  Exchange,  LLC,  shall  be 
deemed  to  be  the  books,  records,  premises, 
officers,  directors,  agents  and  employees  of 
PCX  and  PCX  Equities  for  purposes  of  and 
subject  to  oversight  pursuant  to  the  Securities 
Exchange  Act.  The  iMoks  and  records  of 
Archipelago  Exchange,  LLC,  shall  be 
subject  at  all  times  to  inspection  and  copying 
by  the  PCX.  PCX  Equities  and  the  SEC. 

lb)  Access  to  and  Status  of  Officers  and 
Directors  of  Archipelago  Holdings,  LLC.  All 
officers  and  directors  of  Archipelago 
Holdings,  LLC,  shall  be  deemed  to  be 
officers  and  directors  of  PCX  and  PCX 
Equities  for.purposes  of  and  subject  to 
oversight  pursuant  to  the  Securities  Exchange 
Act. 

(c)  Paragraphs  (a)  and  (b)  above  shall  not 
be  deemed  to  create  any  rights  or  benefits  for 
any  person  or  entity  other  than  the  SEC. 

[PCX  Equities,  Inc.] 

(Equity  Floor  Procedure  Advices] 

[1-A—3-A— Deleted.] 

(FR  Doc.  00-30518  Filed  12-14-00;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  15, 
2000 

AGRICULTURE 
DEPARTMENT 
Agricuttural  Marketing 
Service 

Cranberries  grown  in — 
Massachusetts  et  al.; 
published  12-14-00 
Walnuts  grown  in — 
CaWomia;  published  12-14- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fistieries  of 
Exclusive  Economic 
Zone — 
Reporting  and 

recordkeeping 

requirements;  correction; 

published  3-1-00 

ENERGY  DEPARTMENT 

Acquisitbn  regulations: 
Management  and  operating 
contracts;  patent 
regulations;  revision; 
published  11-15-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Massachusetts;  published 

11-15-00 
Toxic  substances: 
Ast)estos  worker  protection; 

published  11-15-00 
Health  effects  (test) 

guidelines;  published  12- 

15-00 

FEDERAL  TRADE 
COMMISSION 

Practice  and  procedure: 

Technical  amendments; 
published  12-15-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Maryland;  correction; 
published  12-15-00 


JUSTICE  DEPARTMENT 

Compromise  and  close  civil 
claims  authority;  definition  of 
gross  amount  of  the  original 
claim;  published  12-15-00 
OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Prompt  Payment  Act; 
implementation: 
Interest  penalties  under 
cost-reimbursement 
contract  services; 
published  12-15-00 
POSTAL  SERVICE 
Domestk:  Mail  Manual: 
Palletized  standard  mail, 
and  bound  printed  matter, 
etc.;  preparation  changes; 
published  8-8-00 
Sacking  and  palletizing 
periodk:als  nonletters  and 
standard  mail  (A)  flats, 
fraying  first-class  flats, 
and  labeling  pallets; 
publisfied  8-16-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworttuness  directives: 
Pilatus  Aircraft  Ltd.; 
published  10-27-0011 

RULES  GOING  INTO 
EFFECT  DECEMBER  16, 
2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisf>ery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantk:  fisheries — 
Gulf  of  Mexico  reef  fish; 
published  6-9-00 
Northeastem  United  States 
fisheries — 
Summer  fkjunder; 
published  12-7-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Plant-related  quarantine, 
foreign: 

Artificially  dwarfed  plants  in 
growing  media  from 
China;  comments  due  by 
12-20-00;  published  12-1- 
00 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations: 


Sugarcane;  comments  due 
by  12-18-00;  published 
10-18-00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  12-20-00;  published 
•     12-5-00 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  12- 
19-00;  published  11-28- 
00 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Westem  Pacific  pelagic; 
comments  due  by  12- 
18-00;  published  11-3- 
00 
International  fisheries 
regulations: 

Fraser  River  sockeye  and 
pink  salmon;  inseason 
orders;  comments  due  by 
12-20-00;  published  12-5- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  fiazardous; 
national  emission  standards: 
Rubt>er  tire  manufacturing 
facilities;  comments  due 
by  12-18-00;  published 
10-18-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  12-18-00; 
published  10-26-00 
Texas;  comments  due  by 
12-20-00;  published  11- 
20-00 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 
National  priorities  list 
update;  comments  due 
by  12-22-00;  published 
11-22-00 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Incumbent  local  exchange 
carriers;  accounting  and 


ARMIS  reporting 

requirements; 

comprehensive  review; 

biennial  regulatory  review 

(Phases  2  and  3); 

comments  due  by  12-21- 

00;  published  11-13-00 
Frequency  allocatrans  and 
radio  treaty  matters: 
3650-3700  MHz  band  and 

4.9  GHz  band;  transfer 

from  Federal  Government 

use;  comments  due  by 

12-18-00;  published  11- 

17-00 
Radio  stations;  table  of 
assignments: 
Alabama;  comments  due  by 

12-18-00;  published  11- 

13-00 
Arizona;  comments  due  by 

12-18-00;  published  11- 

13-00 
Colorado  and  Califomia; 

comments  due  by  12-18- 

00;  published  11-13-00 
Georgia;  comments  due  by 

12-18-00;  published  11- 

13-00 
Tennessee;  comments  due 

by  12-18-00;  published 

11-13-00 
West  Virginia;  comments 

due  by  12-18-00; 

published  11-13-00 
Television  broadcasting: 
Children's  television 

programming  reports;  filing 

requirements  extension; 

comments  due  by  12-18- 

00;  published  11-9-00 
Commercial  television 

station  publk:  interest 

obligations;  standardized 

and  enhanced  disclosure; 

comments  due  by  12-18- 

00;  published  10-19-00 
Digital  televisran 

broadcasters;  children's 

television  obligatKins; 

comments  due  by  12-18- 

00;  published  11-8-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Child  Support  Enforcement 
Office 

Child  support  enforcement 
program: 

Indian  Tribe  and  Tribal 
organization  funding; 
comments  due  by  12-19- 
00;  published  8-21-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Anesthesiology  devices — 
Apnea  monitor,  special 
controls;  comments  due 
by  12-21-00;  published 
9-22-00 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare; 
Clinical  social  worker 
services;  coverage  and 
payment;  comments  due 
by  12-18-00;  published 
10-19-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medical  facility  construction 
and  modernization: 
Uncompensated  services; 
compliance  altematives; 
comments  due  by  12-18- 
00;  published  10-19-00 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tribal  government: 
Certificate  of  degree  of 
Indian  or  Alaska  Native 
blood;  documentation 
requirements  and  filing, 
processing,  and  issuing 
requirements  and 
standards;  comments  due 
by  12-20-00;  published 
10-30-00 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Recovery  plans — 
Zayante  band-winged 
grasshopper;  comments 
due  by  12-21-00; 
published  12-6-00 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Rate  relief  or  reduction; 
deep  water  royalty  relief 
for  post-2000  OCS  oil  and 
gas  leases:  comments 
due  by  12-18-00; 
published  11-16-00 
Correction;  comments  due 
by  12-18-00;  published 
11-22-00 
MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 
Acquisition  --egulations: 


Cost  Accounting  Standards 

Board — 

Post  retirement  benefit 
plans  sponsored  by 
government  contractors; 
cost  accounting 
standard;  comments 
due  by  12-19-00; 
published  10-5-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Reduction  in  force — 
Retreat  rights;  comments 
due  by  12-19-00; 
published  10-20-00 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Consumer  reporting 
agencies  information 
disclosure; 
administrative  offset 
against  Federal 
payment;  comments 
due  by  12-22-00; 
published  10-23-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
New  York  annual  fireworks 
displays,  NY;  safety 
zones;  comments  due  by 
12-18-00;  published  11-2- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Israel  Aircraft  Industries, 

Ltd.;  comments  due  by 

12-18-00;  published  11- 

17-00 
McDonnell  Douglas; 

comments  due  by  12-20- 

00;  published  11-20-00 
Pratt  &  Whitney;  comments 

due  by  12-18-00; 

published  11-16-00 
Airworthiness  standards: 
Special  conditions — 

Bombardier  Model  CL- 
600-2C10  series 


airplanes;  comments 
due  by  12-18-00; 
published  11-3-00 
Class  E  airspace;  comments 
due  by  12-22-00;  published 
11-22-00 
Commercial  space 
transportation: 
Launch  site  operation; 
licensing  and  safety 
requirements;  solid 
propellants  handling  and 
cooperation  with  National 
Transportation  Safety 
Board;  comments  due  by 
12-18-00;  published  10- 
19-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Safety  plan;  comments 
due  by  12-22-00; 
published  11-27-00 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  matenals: 
Hazardous  materials 
transportation — 
Harmonization  with  UN 
recommendations, 
International  Maritime 
Dangerous  Goods 
Code,  and  Intemational 
Civil  Aviation 
Organizatk>n's  Technical 
Instructions;  comments 
due  by  12-22-00: 
published  10-23-00 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Cor>gress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Uixlate  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
rtegtoter  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemn:>ent  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www. access  gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  availak)le. 

HJ.  Res.  12a/P.L.  106-540 

Making  further  continuing 
appropriations  for  tfie  fiscal 
year  2001,  and  for  other 
purposes.  (Dec  8.  2000;  114 
Stat.  2571) 

S.  2796/P.L.  106-541 

Water  Resources  Development 
Act  of  2000  (Dec.  1 1 ,  2000; 
114  Stat.  2572) 

Last  List  December  11,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  put>lic  laws.  To 
subscribe,  go  to  http7/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  servk^e 
PENS  cannot  respond  to 
specifk:  Inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


United  States  Government 

INFORMAnON 

PVJBUCADONS  *  PEHCOlCALS  *  S-ECTROMC  PRODUCTS 


Order  Processing  Code: 

*7917 

I I  Yll(iS,  please  send 


VISA 


Charge  your  order 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


me 


copies  of  The  United  States  Government  Manual  1999/2(X)0, 


S/N  069-(XX)-00 109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purcha.se  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  available  to  other  mailers?      { |   | | 


I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA       I I  MasterCard  Account 


-D 


1  nanK  you  jor 

(Credit  card  expir»linn  date)                    .,j..,,  jL,j|j._f 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


9/99 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Mondj>-.  )aTiu«r>'  13.  1997 
VoluiiiK  33 — NuiiibeT  2 
Pige  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
inckjdes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announc^ements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*  5420 


US' 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  5 1 2-2250 

Phone  your  orders  (202)  512-1800 

I I    I  li<IS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

EH  $15 1.00  First  Class  Mail         O  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attentiqn  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional)  „     ,,„ 

•^  YES    NO 

May  we  make  yourname/address  available  to  other  maHers?      | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account  | 

I I  VISA       I I  MasterCard  Account 


-D 


II        III        I 

Thank  you  for 

tCrnWt  rarri  CYnirahnn  dale)                                           i       r 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


MX) 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sectwns  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  cimerKtatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  nnonthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  torn.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$28  per  year. 


A  finding  aid  ts  included  in  each  publication  which  lists 
Federal  Register  page  numt>ers  with  the  date  of  pulllication 

in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordsr  Piocautng  Cod*: 


*5421 

1 I    I  ES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  $28  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Ntey  we  make  yournaoK/address  available  ID  other  maiiers?      | |  | | 


Please  Choose  Method  of  Payment: 

I 1  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


I     I  VISA       [J  MasterCard  Account 


-D 


Thank  you  for 

(Credit  card  expiration  date)  •  your  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Pnnting  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


AEE  SMITH212J 

JOHN  SMITH 

212    MAIN    STREET 

FORESTVILLE   MD    207  04 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRPO  SMITH212J 

:  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9^. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent,of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

I I    lltfS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code; 

*  5468 


Charge  your  order  .^Q 


It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA).  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  avaiiabte  to  ottier  maders?      |  | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

LJ   VISA       LJ  MasterCard  Account 


-D 


c 

..-■       ■            /. 

/  hank  you  for 

(Crr^it  rard  pxpipirinn  dale)                     .,jl.._  ^...^.^-t 

Authorizing  signature  4« 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954   • 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yll(0.  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6216 


Charge  your  order,  ^^g 
It's  Easy!  ^^^^ 


VISA 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress.  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $    

international  customers  please  add  25%. 


Prke  includes  regular  domestic  postage  and  liandling  and  is  subject  to  change. 


Company  or  personal  name 


(Plea.se  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?      | |   | | 


Please  Choose  Method  of  Payment: 

I 1  Check  Payable  to  the  Superintendent  of  Documents 


\\  GI*0  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


-D 


IT 

(Credit  card  expiration  date)                     ..,,.,,  ,,,J„,/ 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


12J99 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  dally  in 
24x  microfiche  format  and  malted  to 
subscribers  the  following  day  via  first 
class  mall.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscht)ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $290.00 


Order  Processing  Code 

*5419 


.Superintendent  of  Documents  Subscription  Order  Form 


I — I    1  M^S,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

n  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $290  each 


K/S/ 


Charge  your  order. 

tts  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ ^ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Please  type  or  print) 


Street  address 


City.  Stale,  ZIP  code 


Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname/address  available  to  other  mailers?      \~\  FJ 


LJ  VISA       EH  Ma.sterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  am 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rrv.  4/21) 
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The  President 
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Billing  code  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  2001-04  of  December  11,  2000 

Determination  to  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  the  United  Nations  Mission  in  Sierra 
Leone  (UNAMSIL),  Countries  Participating  in  UNAMSIL,  and 
Other  Countries  Involved  in  Peacekeeping  Efforts  or  Affili- 
ated Coalition  Operations  With  Respect  to  Sierra  Leone 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)  (1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318  (a)  (1)  (A)  (the  "Act"), 
I  hereby  determine  that: 

(1)  an  unforeseen  emergency  exists  that  requires  immediate  military  assist- 
ance to  UNAMSIL,  countries  currently  or  in  the  future  participating  in 
UNAMSIL,  and  other  countries  involved  in  peacekeeping  efforts  or  affiliated 
coalition  operations  with  respect  to  Sierra  Leone,  including  the  Government 
of  Sierra  Leone,  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506(a)  (1)  of 
the  Act. 

I  therefore  direct  the  dravkrdovm  of  defense  articles  from  the  stocks  of  the 
Department  of  Defense,  defense  services  from  the  Department  of  Defense, 
and  military  education  and  training  of  an  aggregate  value  not  to  exceed 
$36  million  to  UNAMSIL  and  such  countries  to  support  peacekeeping  efforts 
with  respect  to  Sierra  Leone. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  Determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OJ^LU>AXA  "j^AMi^^ 


THE  WHITE  HOUSE, 
Washington,  December  11.  2000 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 
[Docket  No.  00-115-1] 

Specifically  Approved  States 

Autfiorized  To  Receive  Mares  and 
Stallions  Imported  from  Regions 
Where  GEM  Exists 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 


SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding 
Oregon  to  the  lists  of  States  approved  to 
receive  certain  mares  and  stallions 
imported  into  the  United  States  from 
regions  affected  with  contagious  equine 
metritis  (CEM).  We  are  taking  this  action 
because  Oregon  has  entered  into  an 
agreement  with  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  to  enforce  its  State  laws  and 
regulations  to  control  CEM  and  to 
require  inspection,  treatment,  and 
testing  of  horses,  as  required  by  Federal 
regulations,  to  further  ensure  the  horses' 
freedom  from  CEM.  This  action  relieves 
unnecessary  restrictions  on  the 
importation  of  mares  and  stallions  from 
regions  where  CEM  exists. 
DATES:  This  rule  will  be  effective  on 
February  16,  2001,  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  January  17, 
2001. 

ADDRESSES:  Please  send  four  copies  (an 
original  and  three  copies)  of  your 
comments  or  notice  of  intent  to  submit 
adverse  comments  to:  Docket  No.  00- 
115-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 


Please  state  that  your  comment  refers 
to  Docket  No.  00-115-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siu-e  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  indi\'iduals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
wrww.aphis. usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  James,  Assistant  Director, 
National  Center  for  Import  and  Export, 
Technical  Trade  Services,  VS,  APHIS, 
4700  River  Road  Unit  39,  Riverdale,  MD 
20737-1231; (301)  734-8364. 
SUPPLEMENTARY  INFORMATION 

Background 

The  animal  importation  regulations 
(contained  in  9  CFR  part  93  and  referred 
to  below  as  the  regulations),  among 
other  things,  prohibit  or  restrict  the 
importation  of  certain  animals, 
including  horses,  into  the  United  States 
to  protect  U.S.  livestock  from 
communicable  diseases.  In  §  93.301, 
paragraph  (c)(1)  prohibits  the 
importation  of  horses  into  the  United 
States  from  certain  regions  where 
contagious  equine  metritis  (CEM)  exists. 
Paragraph  (c)(2)  lists  categories  of  horses 
that  are  excepted  from  this  prohibition, 
including,  in  §93.301(c)(2){vi),  horses 
over  731  days  of  age  imported  for 
permanent  entry  if  the  horses  meet  the 
requirements  of  §93. 301(e). 

One  of  the  requirements  in  §  93.301(e) 
'is  that  mares  and  stallions  over  731  days 
old  imported  for  permanent  entry  from 
regions  where  CEM  exists  must  be 
consigned  to  States  listed  in 
§  93.301(h)(6),  for  stallions,  or  in 
§  93.301(h)(7),  for  mares.  The 
Administrator  of  the  Animal  and  Plant 
Health  hispection  Service  (APHIS)  has 
approved  these  States  to  receive 
stallions  or  mares  over  731  days  of  age 
from  regions  where  CEM  exists  because 
each  State  has  entered  into  a  written 
agreement  with  the  Administrator  to 


enforce  State  laws  and  regulations  to 
confrol  CEM,  and  each  State  has  agreed 
to  quarantine,  test,  and  treat  mares  and 
stallions  over  731  days  of  age  from  a 
region  where  CEM  exists  in  accordance 
with  §  93.301(e). 

Oregon  has  entered  into  a  written 
agreement  with  the  Administrator  of 
APHIS  and  has  agreed  to  comply  with 
all  of  the  requirements  in  §  93.301(e)  for 
importing  mares  and  stallions  over  731 
days  old  from  regions  where  CEM 
exists.  Therefore,  this  direct  final  rule 
will  add  Oregon  to  the  lists  of  States  in 
§  93.301(h)(6)  and  (h)(7)  approved  to 
receive  certain  stallions  and  mares 
imported  into  the  United  States  from 
regions  where  CEM  exists. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comments. 
This  rule  will  be  effective,  as  published 
in  this  document,  February  16,  2001 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  by  January 
17,2001. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  in  the  Federal  Register 
before  the  effective  date  of  this  direct 
final  rule,  confirming  that  it  is  effective 
on  the  date  indicated  in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 
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Horse  Imports  From  CEM-Affected 
Regions 

The  share  of  purebred  breeding  horse 
imports  coining  from  CEM-affected 
regions  is  a  relatively  small  fraction  of 
the  total  number  of  horses  imported, 
ranging  between  5  and  10  percent 
between  1996  and  1999  (table  1). 
However,  horses  supplied  by  CEM- 
affected  countries  are  generally  highly 


average  value  of  a  purebred  breeding 
horse  imported  from  a  CEM-affected 
region  was  $52,300,  whereas  the  average 
value  of  a  purebred  breeding  horse 
imported  from  anywhere  in  the  world 
(i.e..  from  both  CEM-affected  and  CEM- 
fr^e- regions)  was  $11,700. 

Diuing  these  same  4  years,  the  United 
States  imported  28,374  horses  classified 
as  "except  purebred  breeding"  from 
CEM-affected  regions  (table  2).  While  it 
is  possible  that  some  of  these  horses 


from  CEM-affected  regions  may  be  for 
breeding,  it  is  more  likely  that  they  are 
imported  for  racing  or  exhibition. i 
During  1996-1999,  about  one  of  every 
five  "except  purebred  breeding"  horses 
imported  into  the  United  States  came 
from  CEM-affected  countries.  Their 
combined  annual  value  comprised,  on 
average,  60  percent  of  the  value  of  all 
"except  purebred  breeding"  horse 
imoorts. 


valued.  In  1999,  for  example,  the 

Table  1  .—Quantity  and  Value  of  Purebred  Breeding  Horses  Imported  From  CEM-Affected 

Regions,  1996-1999 


Quantity 


Year 


1996 
1997 
1998 
1999 


Number 


69 
115 
200 
187 


Percent 

of 

all 

purebred 

breeding 

imports 


5.2 

7.2 

10.0 

8.1 


Value 


Dollars 

(in 
millions) 


$2.0 
2.7 

31.3 
9.8 


Percent 

of 

all 

purebred 

breeding 

imports 


26.7 
19.9 
77.8 
36.2 


Source:  US  Department  of  Agriculture  (USDA).  Foreign  Agricultural  Service  (FAS),  "Global  Agricultural  Trade  System,"  using  data  from  the 
United  Nations  Statistical  Office.  Harmonized  tariff  schedule  0101 1 1 . 

Table  2.— Quantity  and  Value  of  Horses  "Except  Purebred  Breeding"  Imported  From  CEM-Affected 

Regions,  1996-1999 


Quantity 


Year 


1996 
1997 
1998 
1999 


Number 


2,642 

3,677 

17.044 

5,011 


Percent 

of 

all 

"except 

purebred 

breeding" 

imports 


8.7 
15.5 
40.7 
17.9 


Value 


Dollars 

(in 
millions) 


$93.5 

99.9 

147.9 

170.9 


Percent 

of 

all 

"except 

purebred 

breeding" 

imports 


26.7 
76.7 
83.6 
54.8 


Source:  USDA,  FAS,  "Global  Agricultural  Trade  System, 
010119. 


using  data  from  the  United  Nations  Statistical  Office.  Harmonized  tariff  schedule 


CEM  Testing 

To  minimize  the  risk  of  the  CEM 
organism  entering  the  United  States, 
restrictions  are  applied  to  stallions  and 
mares  imported  from  CEM-affected 
regions,  including  health  certification 
and  preerabarkation  and  postentry 
testing  and  treatment.  During  1996 
through  1999,  21,882  cultures  were 
tested  at  approved  laboratories  for  CEM 
and  a  similar  CEM-like  organism.  Forty 
of  the  cultures  tested  positive,  of  which 
at  least  one-third  to  one-half  were 
infections  by  the  CEM-like  organism 


(several  of  domestic  origin).  Thus,  the 
likelihood  of  a  specimen  testing  CEM- 
positive  during  this  period  was  roughly 
about  0.1  percent. 

•  As  this  small  percentage  indicates, 
breeding  horses  imported  from  CEM- 
affected  regions  rarely  test  positive  for 
CEM.  When  they  do,  they  are  treated 
and  remain  in  isolation  until  examined 
and  subsequent  cultiues  test  negative. 
Nevertheless,  the  potential 
consequences  of  the  establishment  of 
CEM  in  the  United  States  make  the  risk 
posed  by  this  disease  a  serious  concern. 
Besides  the  health  costs  associated  with 


infected  horses,  establishment  of  CEM 
would  have  a  disruptive  impact  on  U.S. 
horse  exports,  especially  on  high-value 
breeding  horses.  At  a  minimum,  more 
extensive  testing  and  extended 
quarantining  would  be  required  of 
exporters.  The  addition  of  Oregon  to  the 
list  of  approved  States  is  explicit 
recognition  of  the  capability  of  Oregon 
facilities  to  carry  out  postentry  testing 
and  treatment  requirements. 

Affected  Entities 

Importers  of  breeding  horses  in 
Oregon — owners  of  horse  farms  and  race 


'  As  stated  in  the  Harmonized  Tariff  Schedule  of 
the  United  States  (2000),  "The  expression  "purebred 
lireeding  animals'  covers  only  animals  certified  to 
the  U.S.  Customs  Service  by  the  Department  of 


Agriculture  as  being  purebred  of  a  recognized  breed 
and  duly  registered  in  a  book  of  record  recognized 
by  the  Secretary  of  Agriculture  for  that  breed, 
imported  specially  for  breeding  purposes,,  whether 


intended  to  be  used  by  the  importer  himself  or  for 
sale  for  such  purposes." 


horses — are  the  entities  most  likely  to  be 
affected  by  this  rule.  This  rule  will 
enable  importers  in  Oregon  to  import 
stallions  and  mares  directly  from  CEM- 
affected  regions,  whereas  at  present, 
those  animals  must  first  be  imported 
into  another  approved  State,  the  closest 
of  which  is  California,  and  undergo 
postentry  testing  and  treatment  before 
being  transported  to  Oregon. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
impacts  of  their  rules  on  small  entities. 
Whether  affected  entities  may  be 
considered  small  depends  on  their 
annual  gross  receipts.  Annual  receipts 
of  $500,000  or  less  is  the  small  entity 
criterion  set  by  the  Small  Business 
Administration  for  establishments 
primarily  engaged  in  raising  horses  and 
other  equines  (NAICS  code  112920).  For 
operations  owning  race  horses  (NAICS 
code  711219),  the  small  entity  criterion 
is  annual  gross  receipts  of  $5  million  or 
less. 

Most  horse  owners  in  Oregon  will  be 
unaffected  by  this  rule,  since  they  do 
not  piu^chase  horses  imported  from 
CEM-affected  countries.  Of  those  firms 
that  will  be  affected,  it  is  reasonable  to 
assume  that  at  least  some  may  be  small 
entities.  According  to  the  1997  Census 
of  Agricultiue,  a  total  of  13,952  horses 
were  sold  by  2,579  farms  in  Oregon  in 
1997,  implying  an  average  income  per 
farm  from  horse  sales  of  $5,410. 
However,  given  the  generally  higher 
value  of  breeding  horses  from  CEM- 
affected  countries,  larger  operations  will 
be  the  more  likely  affected  entities. 

The  impact  for  affected  Oregon 
establishments  will  be  positive  in  terms 
of  postentry  transport  cost  savings;  the 
horses  will  be  able  to  be  imported 
directly  into  Oregon  rather  than  through 
California  or  other  approved  States. 
However,  the  savings  is  not  expected  to 
be  large  when  compared  to  the  value  of 
the  imported  horses,  and  a  substantial 
number  of  small  entities  are  not 
expected  to  be  significantly  affected. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  93  is 
amended  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C  102-105,  111,  114a.  134a,  134b. 
134c,  134d,  134f,  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80,  and  371.4. 

§93.301     [Amended] 

2.  Section  93.301  is  amended  as 
follows: 

a.  In  paragraph  (h)(6),  by  adding,  in 
alphabetical  order,  "The  State  of 
Oregon". 

b.  In  paragraph  (h)(7),  by  adding,  in 
alphabetical  order,  "The  State  of 
Oregon". 

Done  in  Washington,  DC,  this  11th  day  of 
December  2000. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  00-31981  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3410-34-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  331 

Removal  of  Asset  and  Liability  Backup 
Program 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  On  June  9,  1999,  the  FDIC 
published  an  interim  final  rule  (64  FR 
30869)  requiring  asset  and  liability 
backup  programs  (ALBPs)  for  limited 
deposit  account  and  loan  accoimt 
information  in  a  small  number  of 
institutions.  The  rule  was  intended  to 
facilitate  timely  restoration  of  key 
financial  records  in  the  event  that  an 


FDIC-insured  depository  institution 
experienced  a  Year  2000  (Y2K) 
computer  problem  that  required  it  to  be 
placed  in  receivership.  Because  this  rule 
was  created  to  meet  a  contingency 
related  to  Y2K,  the  FDIC  did  not 
contemplate  that  it  would  remain 
effective  after  the  contingency  period 
ended.  A  sunset  provision  was  therefore 
included  in  the  rule  to  the  efi  -ct  that  its 
procedures  would  not  be  required  after 
Jxme  30,  2000.  This  action  confirms  that 
the  rule  is  no  longer  needed,  and 
removes  it  from  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  December  18,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Crum,  Project  Manager,  Bank 
Technology  Group,  (202)  736-0586;  or 
Nancy  Schucker  Recchia,  Counsel,  Legal 
Division  (202)  898-8885,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION:  Under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  the  FDIC,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Office  of  the 
Comptroller  of  the  Currencv  (OCC),  and 
the  Office  of  Thrift  Supervision  (OTS) 
provided  extensive  Y2K-readiness 
guidance  to  the  banking  industry. 
Despite  best  efforts  in  preparing  for 
Y2K,  there  remained  the  possibility  that 
some  institutions  would  not  be  Y2K 
ready  and  might  have  to  be  closed.  The 
FDIC  planned  for  a  broad  range  of 
contingencies  and  on  June  9,  1999, 
published  an  interim  final  rule  to  ensure 
that,  if  an  affected  institution 
experienced  a  Y2K  problem  and  was 
closed,  the  FDIC  would  be  able  to  make 
federally  insured  deposits  available  to 
depositors  expeditiously.  The  rule  also 
facilitated  the  quick  acquisition  or 
transfer  of  servicing  of  assets  to  help 
maintain  public  confidence  in,  and 
minimize  any  related  disruption  to,  the 
financial  system. 

The  interim  final  rule,  12  CFR  331, 
became  effective  on  July  9,  1999, 
including  the  provision  at  12  CFR  331.6 
that  the  ALBP  procedures  contained  in 
the  rule  would  not  be  needed  after  June 
30,  2000.  As  anticipated,  the  procediues 
are  no  longer  needed.  Therefore,  with 
this  action,  the  FDIC  is  rescinding  the 
rule. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  1 2 
U.S.C.  1818  (a)  and  (b)  and  12  U.S.C. 
1819(a)  (Seventh  and  Tenth),  12  CFR 
Part  331  is  removed  and  reserved. 

Dated  at  Washington,  D.C.,  this  13th  day  of 
December,  2000. 
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Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  00-32173  Filed  12-15-00;  8:45  am] 

BILLING  CODE  671 4-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Parts  506,  509,  and  560 
[No.  2000-102] 

Techinical  Amendments 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
regulations  to  incorporate  a  number  of 
technical  and  conforming  amendments. 
They  include  clarifications  to  reflect 
existing  practices  and  to  provide 
consistency  among  the  Federal  banking 
agencies,  updated  statutory  and  other 
references,  and  a  correction  of  a 
typographical  error. 
EFFECTIVE  DATE:  December  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  H.  Gottlieb,  Senior  Paralegal 
(Regulations),  (202)  906-7135,  or  Karen 
A.  Osterloh,  Assistant  Chief  Counsel, 
(202)  906-6639,  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  OTS  is 
amending  its  regulations  to  incorporate 
a  number  of  technical  and  conforming 
amendments.  These  changes  are 
oudined  below: 

Part  506 — Information  Collection 
Requirements  under  the  Paperwork 
Reduction  Act 

OTS  is  updating  its  table  displaying 
the  OMB  control  numbers  assigned  to 
various  OTS  regulations  under  the 
Paperwork  Reduction  Act.  See  12  CFR 
506.1(b).  OTS  is  revising  die  table  to 
add  and  correct  the  references  to  the 
control  numbers. 

Part  509 — Rules  of  Practice  and 
Procedure  in  Adjudicatory  Proceedings 

OTS  is  making  two  technical 
amendments  to  the  Uniform  Rules  of 
Practice  and  Procedure.  First,  OTS  is 
amending  §  509.19(c)  to  conform  its 
default  provisions  to  the  rules  of  the 
other  banking  agencies.  Under  the 
current  OTS  rule,  if  a  respondent  fails 
to  file  a  timely  answer  to  a  notice  of 
charges  in  an  administrative  proceeding. 


the  Administrative  Law  Judge  (ALJ), 
upon  motion  of  Enforcement  Counsel, 
"shall .  .  .  file  a  recommended  decision 
with  the  Director  containing  the 
findings  and  the  relief  sought  in  the 
complaint."  The  other  banJcing  agencies' 
rules  are  similar,  but  require  the  ALJ  to 
make  the  additional  determination  that 
"no  good  cause  exists  for  a  respondent's 
failure  to  file  a  timely  answer."  'The 
ALJs  in  OTS  administrative  proceedings 
have  generally  given  the  respondents  an 
opportunity  to  explain  a  failure  to 
respond  through  this  good  cause 
process.  OTS  believes  that  this  technical 
Eunendment  is  necessary  to  update  the 
rule  to  reflect  existing  practices,  to 
provide  greater  consistency  with  the 
other  federal  banking  agencies,  and  to 
be  more  explicit  in  the  requirements  of 
the  administrative  law  judge  before 
recommending  a  decision  based  on  a 
default. 

OTS  is  also  correcting  a  typographical 
error  in  §  509.31 ,  which  governs 
scheduling  and  prehearing  conferences. 
The  rule  currently  refers  to  the  ALJ's 
authority  to  direct  counsel  to  the  parties 
to  meet  to  address  "matters  of  which 
office  notice  may  be  taken  (emphasis 
added)."  This  reference  is  replaced  with 
term  'official  notice." 

Part  560 — Lending  and  Investment 

Finally,  OTS  is  revising  the  lending 
and  investment  powers  chart  at  §  560.30 
to  provide  corrected  statutory  citations. 
The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996, 
Public  Law  No.  104-208,  removed 
section  5(c)(3)(A)  of  the  Home  Owners' 
Loan  Act  and  redesignated  sections 
5(c)(3)(B)  through  (D)  as  5(c)(3)(A) 
through  (C).  OTS  has  made 
corresponding  changes  to  the  powers 
chart. 

Administrative  Procedure  Act;  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 

The  OTS  has  found  good  cause  to 
dispense  with  both  prior  notice  and 
comment  on  this  final  rule  and  a  30-day 
delay  of  its  effective  date  mandated  by 
the  Administrative  Procedure  Act.^  OTS 
believes  that  it  is  contrary  to  public 
interest  to  delay  the  effective  date  of  the 
rule,  as  it  corrects  and  clarifies 
provisions  that  have  caused  confusion. 
Because  the  amendments  in  the  rule  are 
not  substantive,  making  them  effective 
immediately  will  not  detrimentally 
affect  savings  associations. 

In  addition,  this  document  is  exempt 
from  the  requirement  found  in  section 
302  of  the  Riegle  Community 


Development  and  Regulatory 
Improvement  Act  of  1994^  that 
regulations  must  not  take  effect  before 
the  first  day  of  the  quarter  following 
publication,  as  it  imposes  no  new 
requirements. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,"*  it  is 
certified  that  this  technical  corrections 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12866 

OTS  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the. 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  509 

Administrative  practice  and 
procedure.  Penalties. 

12  CFR  Part  560 

Consumer  protection.  Investments, 
Manufactured  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  title  12, 
chapter  V  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  506— INFORMATION 

COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1 .  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Section  506.1  is  amended  in 
paragraph  (b)  by  removing  the  entry  for 
§  563.134  and  adding  three  new  entries 
in  numerical  order  to  read  as  follows: 


'See  e.g..  12  CFR  19.19(c)(OCC). 
2  5  U.S.C.  553. 


sPuly.  L.  No.  103-325,  12  U.S.C.  4802. 
*Pub.  L.  No.  96-354,  5  U.S.C.  601. 
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§506.1     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


(b)  Display. 


12  CFR  part  or  section  where  identified  and  described 


Cun-ent  OMB 
control  No 


536.40  

563.143  through  563.146 
Pan  573  


1550-0106 
1550-0059 
1550-0103 


PART  509— RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

3.  The  authority  citation  for  part  509 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  1464,  1467,  1467a,  1468,  1817(j),  1818, 
3349,  4717;  15  U.S.C.  78(1),  78o-5,  78u-2:  31 
U.S.C.  5321;  42  U.S.C.  4012a. 

4.  Section  509.19  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)(1)  and  by  adding  a  new 
sentence  following  it  to  read  as  follows: 

§509.19    Answer. 

***** 

(c)  Default— {!)  Effect  of  failure  to 
answer.  *   *   *  If  no  timely  answer  is 
filed.  Enforcement  Counsel  may  file  a 


motion  for  entry  of  an  order  of  default. 
Upon  a  finding  that  no  good  cause  has 
been  shown  for  the  failure  to  file  a 
timely  answer,  the  administrative  law 
judge  shall  file  with  the  Director  a 
recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
notice.  *   *   * 


5.  Section  509.31(b)(3)  is  revised  to 
read  as  follows: 

§  509.31     Scheduling  and  prehearing 
conferences. 


(b)  Prehearing  conferences.  *   *   * 
(3)  Matters  of  which  official  notice 
may  be  taken; 

***** 

LENDING  AND  INVESTMENT  POWERS  CHART 


PART  560— LENDING  AND 
INVESTMENT 

6.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a.  1463. 
1464,  1467a,  1701J-3.  1828,  3803.  3806;  42 
U.S.C.  4106. 

7.  Section  560.30  is  amended  by 
revising  the  following  three  entries  in 
the  Lending  and  Investment  Powers 
Chart  and  Note  3  following  the  chart  to 
read  as  follows: 

§  560.30    General  lending  and  investnient 
powers  of  Federal  savings  associations. 


Category 


HOLA  authorization 


Statutory  investment  limitations 
(Endnotes  contain  applicable  regulatory  limitations) 


Community  development  loans  and  equity  in-    5(c)(3)(A)  5%  of  total  assets,  provided  equity  investments  do  not  exceed 

vestments.  2%  of  total  assets.3 

Construction  loans  without  security  5(c)(3)(C)  In  the  aggregate,  the  greater  of  total  capital  01  5%  of  total  as- 
sets. 

Nonconfomiing  loans 5(c)(3)(B)  5%  of  total  assets 


Notes: 


3  The  2%  of  assets  limitation  is  a  sublimit  for  investments  within  the  overall  5%  of  assets  limitation  on  community 
development  loans  and  investments.  The  qualitative  standards  for  such  loans  and  investments  are  set  forth  in  HOLA 
section  5(c)(3)(A)  (formerly  5(c)(3)(B)),  as  explained  in  an  opinion  of  die  OTS  Chief  Counsel  dated  May  10,  1995  (available 
at  wvvrw.ots.treas.gov). 
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By  the  Office  of  Thrift  Supervision. 

Dated:  December  8.  2000. 
Ellen  Seidman, 
Director. 
|FR  Doc.  00-31871  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  6720-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-CE-69-AD;  Amendment  39- 
12035;  AD  2000-25-01] 

RIN2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (formerly  Piper 
Aircraft  Corporation)  PA-31  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  80-26-05, 
which  currently  requires  you  to 
repetitively  inspect  the  main  landing 
gear  (MLG)  inboard  door  hinges  and 
attachment  angles  for  cracks  on  certain 
The  New  Piper  Aircraft,  Inc.  (Piper)  PA- 
31  series  airplanes.  AD  80-26-05  also 
requires  you  to  replace  any  cracked 
MLG  inboard  door  hinge  or  attachment 
angle  with  parts  of  improved  design. 
This  AD  results  from  the  Federal 
Aviation  Administration's  policy  on 
aging  commuter-class  aircraft  and  the 
determination  that  an  improved  design 
MLG  inboard  door  hinge  and 
attachment  assembly,  when 
incorporated,  will  eliminate  the  need  for 
the  currently  required  repetitive  short- 
interval  inspections;  however,  we  have 
received  reports  of  cracks  in  the 
improved  design  MLG  inboard  door 
hinge  assemblies  on  the  affected 
airplanes.  This  AD  retains  the  current 
repetitive  inspections  contained  in  AD 
80-26-05,  and  requires  inspections  on 
the  improved  design  parts.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  cracked  MLG  inboard 
door  hinge  assemblies.  These  cracked 
door  hinge  assemblies  could  result  in 
the  MLG  becoming  jammed,  with 
consequent  loss  of  control  of  the 
airplane  during  landing  operations. 
DATES:  This  AD  becomes  effective  on 
January  19.  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  January  19,  2001. 


ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
The  New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  96-CE-69- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Herderich,  Aerospace 
Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30349;  telephone:  (770) 
703-6082;  facsimile:  (770)  703-6097;  e- 
mail:  wiIIiam.o.herdench@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  prior  AD  action  did  FAA  take 
on  this  subject?  In  1980,  FAA  issued  AD 
80-26-05,  Amendment  39-3994.  in 
order  to  detect  and  correct  cracked  main 
landing  gear  (MLG)  inboard  door  hinge 
assemblies  on  certain  Piper  PA-31 
series  airplanes.  AD  80-26-05  currently 
requires  you  to  repetitively  inspect  the 
MLG  inboard  door  hinges  and 
attachment  angles  for  cracks;  and 
requires  you  to  replace  any  cracked 
MLG  inboard  door  hinge  or  attachment 
angle. 

On  December  1,  1995,  we  issued  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Piper  PA-31  series  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  December  7, 
1995  (60  FR  62774),  and  proposed  to 
supersede  AD  80-26-05,  Amendment 
39-3994.  The  NPRM  proposed  to: 
— Retain  the  requirement  of  repetitively 
inspecting  the  MLG  inboard  door 
hinge  assemblies  for  cracks,  and 
replacing  any  cracked  MLG  inboard 
door  hinge  assembly;  and 
— Require  incorporating  a  MLG  inboard 
door  hinge  assembly  of  improved 
design  (part  number  (P/N)  47529-32) 
or  FAA-approved  equivalent  part 
niunber,  as  terminating  action  for  the 
repetitive  inspection  requirement. 
Accomplishment  of  the  proposed 
inspections  would  have  been  required 
in  accordance  with  Piper  Service 
Bulletin  (SB)  No.  682,  dated  July  24, 
1980. 

This  NPRM  was  consistent  with 
FAA's  aging  commuter-class  aircraft 
policy,  which  briefly  states  that,  when 
a  modification  exists  that  could 


eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  FAA's 
determination  that  reliance  on  critical 
repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  The 
alternative  to  installing  the  improved 
design  hinge  assemblies  on  the  affected 
airplanes  would  be  to  rely  on  the 
repetitive  inspections  required  by  AD 
80-26-05  to  detect  cracks  in  these  areas. 
Was  the  public  invited  to  comment  on 
the  NPRM?  The  FAA  invited  interested 
persons  to  participate  in  the  making  of 
this  amendment.  Due  consideration  was 
given  to  the  one  comment  received. 

What  issue  did  this  comment  address? 
The  comment  received  on  the  NPRM 
contained  information  that  the 
improved  design  MLG  inboard  door 
hinge  assemblies.  P/N  47529-32,  are 
also  susceptible  to  fatigue  cracking,  and 
that  installing  this  assembly  should  not 
eliminate  the  need  for  the  repetitive 
inspections  currently  required  by  AD 
80-26-05.  The  commenter  stated  that  its 
airplane  fleet  has  experienced  three 
failures  and  three  incidents  related  to 
fatigue  cracking  of  the  P/N  47529-32 
hinge  assemblies. 

What  action  did  FAA  take?  We 
conducted  a  review  of  the 
manufacturer's  service  history  and 
service  difficulty  reports  in  FAA's 
database  associated  with  the  P/N 
47529-32  MLG  inboard  door  hinge 
assembly.  Based  on  a  review  of  this 
information,  including  the  information 
received  from  the  commenter,  we 
determined  that  more  information  and 
analysis  were  needed  before  mandating 
MLG  inboard  door  hinge  assembly 
replacements  through  an  AD. 

We  then  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on 
February  11,  1997.  The  ANPRM  was 
published  in  the  Federal  Register  on 
February  19,  1997  (62  FR  7375).  The 
purpose  of  the  ANPRM  was  to 
encourage  interested  persons  to  provide 
information  that  describes  what  they 
consider  the  best  action  (if  any)  for  FAA 
to  take  regarding  the  P/N  47529-32 
MLG  inboard  door  hinge  assembly 
issue.  The  FAA  also  withdrew  the 
NPRM.  We  received  no  information  or 
comments  regarding  the  ANPRM. 

We  then  re-evaluated  the  information 
in  our  service  difficulty  database.  The 
database,  at  that  time,  contained  10 
reports  of  failure  or  cracks  found  in  the 
MLG  inboard  door  hinge  assembly  on 
the  affected  airplanes.  The  commenter 
to  the  original  NPRM  had  submitted  six 
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of  these  reports.  Three  of  these  six 
incident  reports  were  specifically 
attributed  to  the  original  MLG  inboard 
door  hinge  assemblies  and  three  to  the 
improved  design  MLG  inboard  door 
hinge  assemblies.  The  four  reports  that 
others  submitted  do  not  specifically 
identify  whether  the  original  MLG 
inbocud  door  hinge  assemblies  were 
installed  or  the  improved  design 
assemblies  were  installed.  Since  the 
incidents  occurred  on  high  service  time 
airplanes  and  since  there  is  no  AD 
action  mandating  the  installation  of  the 
improved-design  MLG  inboard  door 
hinge  assemblies,  we  presumed  that  the 
original  hinge  assemblies  were  installed. 

'The  FAA  then  reviewed  the  three 
incident  reports  on  the  improved  design 
MLG  inboard  door  hinge  assemblies 
and,  along  with  the  National 
Transportation  Safety  Board  (NTSB), 
performed  extensive  testing  and 
analysis  of  the  improved  design  MLG 
inboard  door  hinge  assemblies.  Based 
on  this  review,  testing,  and  analysis,  we 
determined  that: 

— The  incidents  were  isolated  and  that 
mandating  repetitive  inspections  was 
not  needed  when  the  P/N  47529-3Z 
MLG  inboard  door  hinge  assemblies 
are  installed;  and 
— AD  action  should  be  taken  to 

eliminate  the  repetitive  short-interval 
inspections  that  AD  80-26-05 
requires  and  to  prevent  separation  of 
a  MLG  door  from  the  airplane  caused 
by  a  cracked  inboard  door  hinge 
assembly. 

On  October  14, 1997,  FAA  issued  an 
NPRM  to  address  these  issues.  The 
NPRM  was  published  in  the  Federal 
Register  on  October  21, 1997  (62  FR 
54595). 

What  has  happened  to  justify  this  AD 
action?  Since  issuance  of  the  NPRM,  we 
have  received  additional  reports  of 
cracks  in  the  MLG  inboard  door  hinge 
assemblies.  The  reports  reference 
incidents  on  both  the  original  design 
assemblies  and  the  improved  design 
hinges.  As  of  the  issue  date  of  this 
document,  we  have  reports  of  the 
following: 

— 27  reports  of  cracked  improved  design 
MLG  inboard  door  hinge  assemblies; 
and 
— 41  reports  of  cracked  original  design 
MLG  inboard  door  hinge  assemblies. 
We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Piper  PA-31 
series  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
supplemental  NPRM  on  July  21,  2000 
(65  FR  45323).  The  supplemental  NPRM 
proposed  to  supersede  AD  80-26-05, 


Amendment  39-3994,  with  a  new  AD 
that  proposed  to  require: 

— Repetitively  inspecting  the  MLG 
inboard  door  hinge  assemblies 
(regardless  of  part  number);  and 
— Immediately  replacing  any  cracked 
MLG  inboard  door  hinge  assembly 
with  a  new  MLG  inboard  door  hinge 
assembly,  Piper  part  number  (P/N) 
47529-32  (or  FAA-approved 
equivalent  part  number). 
What  is  the  potential  impact  if  FAA 
took  no  action?  These  actions  are 
necessary  to  detect  and  correct  cracked 
MLG  inboard  door  hinge  assemblies. 
These  cracked  door  hinge  assemblies 
could  result  in  the  MLG  becoming 
jammed  with  consequent  loss  of  control 
of  the  airplane  during  landing 
operations. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Piper  Part 
Number  (P/N)  47529-32  MLG  Door 
Hinge  Assemblies  Are  Not  Made  of 
Steel 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  NPRM 
incorrectly  identifies  the  Piper  P/N 
47529-32  MLG  door  hinge  assemblies  as 
parts  made  of  steel.  The  commenter 
explains  that  these  assemblies  are  made 
of  aluminum. 

What  is  FAA 's  response  to  the 
concern?  We  concur  that  the  Piper  P/N 
47529-32  MLG  door  hinge  assemblies 
are  made  of  aluminum.  We 
inadvertently  referenced  these  parts  as 
steel  parts  in  the  supplemental  NPRM. 

We  are  changing  the  final  rule  AD 
accordingly. 

Comment  Issue  No.  2:  All  MLG  Door 
Hinge  Assemblies  Should  Be  Inspected 
at  100-Hour  TIS  Intervals 

What  is  the  commenter's  concern? 
The  commenter  expresses  doubt  that  the 
Piper  P/N  47529-32  MLG  door  hinge 
assemblies  can  go  as  long  as  2,000-hour 
TIS  intervals  between  inspections  before 
cracking.  The  commenter  recommends 
100-hour  TIS  interval  inspections  for 
these  assemblies. 

What  is  FAA 's  response  to  the 
concern?  We  determined  that  the  2,000- 
hour  TIS  interval  was  an  adequate 
compliance  time  for  these  parts  based 
on  our  conservative  estimate  of  all 
quantitative  information  available.  The 
service  reports  indicate  failures  on 
airplanes  ranging  from  a  low  of  3,615 
total  hours  TIS  to  a  high  of  14,852  total 
hours  TIS. 


We  are  not  changing  the  final  rule  AD 
as  a  result  of  this  comment. 

Comment  Issue  No.  3:  FAA 
Underestimated  the  Cost  Impact 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  cost 
impact  presented  in  the  supplemental 
NPRM  is  incorrect  because: 

— Removal  of  the  hinges  provides  the 
most  practical  method  of  fluorescent 
dye-penetrant  inspections  and  this 
would  raise  the  inspections  costs  from 
$120  to  $500;  and 

—The  cost  of  Piper  P/N  47-528-32  MLG 
door  hinge  assemblies  is 
approximately  $465  instead  of  $270  as 
specified  in  the  supplemental  NPRM. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur  with 
changing  the  cost  to  accomplish  the 
inspection.  While  removing  the  hinges 
from  the  airplane  to  accomplish  the 
inspection  is  an  option,  FAj\  has 
determined  that  you  can  adequately 
accomplish  the  inspections  without 
removing  the  hinges. 

After  checking  with  the  manufacturer, 
we  concur  that  the  cost  for  the 
replacement  MLG  door  hinge  assemblies 
is  approximately  $465. 

We  are  changing  the  Cost  Impact  •• 
section  of  this  document  accordingly. 

Comment  Issue  No.  4:  AD  Should  Not 
Apply  to  MLG  Door  Hinge  Assemblies 
That  Are  Made  of  Steel 

What  is  the  commenter's  concern? 
The  commenter  states  that  the  AD 
should  follow  Piper  Service  Bulletin  No. 
682  and  not  require  inspections  on 
airplanes  that  have  MLG  door  hinge 
•assemblies  that  are  made  of  steel.  The 
commenter  also  requests  that  FAA 
include  a  list  of  the  two  outside  sources 
that  currently  provide  assemblies  made 
of  steel. 

What  is  FAA 's  response  to  the 
concern?  We  concur  that  the  AD  should 
not  apply  to  MLG  door  hinge  assemblies 
that  are  made  of  steel  and  we  are 
changing  the  final  rule  accordingly. 

However,  FAA  is  not  including  the 
list  of  those  outside  sources  that 
currently  provide  assemblies  made  of 
steel.  If  we  did  include  this  list,  out  of 
fairness,  we  would  feel  obligated  to 
revise  the  AD  anytime  an  outside  source 
developed  and  received  approval  for 
installation  of  MLG  door  hinge 
assemblies  made  of  steel  on  the  affected 
airplanes. 

A  list  of  outside  vendors  with  FAA- 
approved  assemblies  made  of  steel  is 
always  available  ft'om  the  FAA  address 
included  in  the  AD. 
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The  FAA's  Determination 

What  is  FAA  's  final  determination  on 
this  issue?  We  carefully  reviewed  all 
available  infonnation  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
discussed  above  and  editorial 


corrections.  These  changes  and 
corrections  provide  the  intent  that  was 
proposed  in  the  supplemental  NPRM  for 
correcting  the  unsafe  condition  and  do 
not  impose  any  additional  burden  than 
what  was  intended  in  the  supplemental 
NPRM. 


Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
2,344  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  initial 
inspection: 


Lalwr  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost 
onus, 
airplane 

operators 

2  workhotirs  x  $60  per  hour  =  $120 

No  parts  required  for  ttie  inspection 

$120  per  airplane 

$281,280 

We  estimate  the  following  costs  to  accomplish  the  replacement,  if  necessary: 


Latx)r  cost 


2  workhours  x  $60  per  hour  =  $120 


Parts  cost 


$465  per  airplane 


Total  cost  per  airplane' 


$585  per  airplane. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substemtial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  80-26-05, 
Amendment  39-3994,  and  by  adding  a 
new  AD  to  read  as  follows: 

2000-25-01     The  New  Piper  Aircraft,  Inc. 
(formerly  Piper  Aircraft  Corporation): 

Amendment  39-12035;  Docket  No.  96- 
CE-69-AD:  Supersedes  AD  80-26-05, 
Amendment  39-3994. 

(a)  What  airplanes  are  affected  by  this  AD? 
The  following  airplane  models  and  serial 
numbers  that  are: 

(1)  Certificated  in  any  category;  and 

(2)  Equipped  with  Piper  part  number 
46653-00  or  47529-32  main  landing  gear 
door  hinge  assemblies  made  of  aluminum  (or 
FAA-approved  equivalent  part  numbers). 


Models 

PA-31  

PA-31-300  

PA-31-350  

PA-31-325  

PA-31 P  

PA-31T  

PA-31T1  

PA-31T2  

PA-31T3  

PA-31 P-350  


Serial  Nos. 


31-2  through  31-900  and  31-7300901  through  31-8312019. 

31-2  through  31-900  and  31-7300901  through  31-8312019. 

31-5001  through  31-5004  and  31-7305005  through  31-8553002. 

31-7400990,  31-7512001  through  31-8312019. 

31P-1  through  31P-109  and  31P-7300110  through  31P-7730012. 

31T-7400002  through  31T-8120104 

31T-7804001  through  31T-8104073;  31T-8104101:  31T-8304001  through  31T-8304003;  and  31T-1 104004 

through  31 T-1 10401 7. 
31T-8166001  through  31T-8166076,  and  31T-1 166001  through  31T-1 166008 
31T-8275001  through  31T-8475001,  and  31T-5575001. 
31P-6414001  through  31P-8414050. 


Note  1:  Aircraft  referred  to  as  Model  PA- 
31-310  are  actually  Model  PA-31  airplanes. 
Actions  specified  for  PA-31  airplanes  must 
also  be  performed.  See  also  AD  80-26-05, 
Piper  Service  Bulletin  No.  682,  dated  July  24, 
1980.  and  type  certificate  data  sheet  A20SO. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracked  main  landing 


gear  (MLG)  inboard  door  hinge  assemblies. 
This  could  result  in  the  MLG  becoming 
jammed  with  consequent  loss  of  control  of 
the  airplane  during  landing  operations. 
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(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Action 


Compliance  time 


Procedures 


(1)  For  airplanes  with  any  MLG  inboard  door 

hinge  assembly  that  is   Piper  part  number 

47529-32  (or  FAA-approved  equivalent  part 

number),  accomplish  the  following: 

(i)  Inspect  all  hinges  and  hinge  attachment 

angles  in  the  MLG  inboard  door  hinge 

assembly;  and 


(ii)  Replace  any  cracked  MLG  int)oard  door 
hinge  assembly  with  a  Piper  part  number 
47529-32   assembly   (or   FAA-approved 
equivalent  part  number) 
(2)  For  airplanes  with  any  aluminum  MLG  in- 
board door  hinge  assembly  that  is  not  Piper 
part    number    47529-32    (or    FAA-approved 
equivalent  part  number)  or  any  assemtily  that 
is  not  made  of  steel,   accomplish  the  fol- 
lowing: 
(i)  Inspect  all  hinges  and  hinge  attachment 
angles  in  the  MLG  inboard  door  hinge 
assembly;  and. 
(ii)  Replace  any  cracked  MLG  inboard  door 
hinge  assembly  with  a  Piper  part  number 
47529-32   assembly   (or   FAA-approved 
equivalent  part  number) 


Inspect  upon  accumulating  2,000  hours  time- 
in-service  (TIS)  on  the  MLG  intxjard  door 
hinge  assembly  or  within  the  next  100 
hours  TIS  after  January  19.  2001  (the  effec- 
tive date  of  this  AD),  whichever  occurs 
later;  and  thereafter  at  intervals  not  to  ex- 
ceed 2,000  hours  TIS.  Accomplish  the  re- 
placement, if  necessary,  prior  to  further 
flight  after  the  inspection 


Inspect  at  the  next  inspection  required  by  AD 
80-26-05  or  within  the  next  100  hours 
time-in-service  (TIS)  after  January  19,  2001 
(the  effective  date  of  this  AD),  whichever 
occurs  first,  and  thereafter  at  intervals  not 
to  exceed  100  hours  TIS.  Accomplish  the 
replacement,  if  necessary,  prior  to  further 
flight  after  the  inspection  where  the  cracked 
assembly  was  found 


Accomplish  in  accordance  with  the  INSTRUC- 
TIONS section  of  Piper  Service  Bulletin  No. 
682,  dated  July  24.  1980 


Accomplish  in  accordance  with  the  INSTRUC- 
TIONS section  of  Piper  Service  Bulletin  No 
682,  dated  July  24,  1980. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  80-26-05 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(0  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  William  O.  Herderich. 
Aerospace  Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia  30349;  telephone:  (770)  703-6082; 


facsimile:  (770)  703-6097;  e-mail: 
wHliam.o.herdericb@faa.gov. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Piper  Service  Bulletin  No.  682.  dated  July  24, 
1980.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  from  The  New  Piper.Aircraft, 
Inc..  Customer  Service.  2926  Piper  Drive, 
Vero  Death,  Florida  32960.  You  can  look  at 
copies  at  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  SU-eet, 
NW,  suite  700.  Washington,  DC. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
80-26-05.  Amendment  39-3994. 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  19.  2001. 

Issued  in  Kansas  City,  Missouri,  on 
November  30,  2000. 

William  J.  Timberlake, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Serxice. 

[FR  Doc.  00-31451  Filed  12-15-00;  8:45  am] 

BiLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-121-AD;  Amendment 
39-12036;  AD  2000-25-02] 

RIN2120-AA64 

Airworthiness  Directives;  American 
Champion  Aircraft  Corporation  7,  8, 
and  1 1  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  98-05-04, 
which  currently  requires  you  to 
repetitively  inspect  the  front  and  rear 
wood  spars  for  damage  (including 
installing  any  as-needed  inspection 
holes)  and  repair  or  replace  any 
damaged  wood  spar  on  certain 
American  Champion  Aircraft 
Corporation  (ACAC)  Model  8GCBC 
airplanes.  Damage  is  defined  afr-cracks, 
compression  cracks,  longitudinal  cracks 
through  the  bolt  holes  or  nail  holes,  or 
loose  or  missing  nails.  This  AD  retains 
the  actions  of  AD  98-05-04  for  the 
ACAC  Model  8GCBC  airplanes;  extends 
the  actions  to  all  ACAC  7,  8,  and  11 
series  airplanes  (except  the  inspections 
are  not  repetitive  for  certain  7  and  1 1 
series  airplanes);  incorporates 
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alternative  methods  of  accomplishing 
the  actions;  and  requires  reporting  any 
damage  found.  This  AD  is  the  result  of 
a  review  of  the  service  history  of  the 
affected  airplanes  that  incorporate  wood 
wing  spars  where  damage  was  found  in 
this  area  and  consideration  of  all  public 
comments  received.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  repair  or  replace  damaged 
wood  wing  spars.  Continued  operation 
with  such  damage  could  progress  to  in- 
flight structural  failure  of  the  wing  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  This  amendment  becomes 
effective  on  January  19,  2001. 

The  Director  of  tbe  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  January  19,  2001. 

ADDRESSES:  You  may  get  service 
information  referenced  in  this  AD  from 
the  American  Champion  Aircraft 
Corporation,  P.O.  Box  37,  32032    ■ 
Washington  Avenue,  Highway  D, 
Rochester,  Wisconsin  53167;  internet 
address: 

www.amerchampionaircraft.com.  You 
may  examine  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
98-CE-121-AD.  Room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Rohder,  Aerospace  Engineer, 
FAA,  Chicago  Aircraft  Certification 
Office,  2300  E.  Devon  Avenue.  Des 
Plaines,  Illinois  60018;  telephone:  (847) 
294-7697:  facsimile:  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  prior  AD  action  did  FAA  take 
on  this  subject?  A  review  of  the  service 
history  of  ACAC  7,  8,  and  11  series 
airplanes  that  incorporate  wood  wing 
spars  caused  FAA  to  initiate  AD 
rulemaking  action.  In-flight  wing 
structural  failures  on  ACAC  Model 
8GCBC  airplanes  and  several  incidents 
and  accidents  on  other  affected  airplane 
models  where  damage  was  found  on  the 
front  and  rear  wood  spars  prompted  this 
review.  Those  rulemaking  actions  are: 
—AD  98-05-04,  Amendment  39-10365 
(63  FR  10297,  March  3,  1998).  which 
applies  to  ACAC  Model  8GCBC 
airplanes,  and  requires  you  to 
accomplish  the  following:  (1)  inspect 
(repetitively)  the  front  and  rear  wood 
spars  for  damage  (including  installing 
any  necessary  inspection  holes);  and 


(2)  repair  or  replace  any  damaged 
wood  spar;  and 
— a  notice  of  proposed  rulemaking 
(NPRM)  (Docket  No.  97-CE-79-AD) 
that,  if  followed  by  a  final  rule,  would 
have  required  the  same  actions  as  AD 
98-05-04  on  all  ACAC  7,  8,  and  11 
series  airplanes  (excluding  the  Model 
8GCBC  airplanes).  This  NPRM  was 
published  in  the  Federal  Register  on 
November  3,  1997  (62  FR  59310). 
What  is  the  potential  impact  if  FAA 
took  no  action?  Continued  operation 
with  such  cracks  and  damage  could 
progress  to  in-flight  structural  failure  of 
the  wing  with  consequent  loss  of  the 
airplane. 

Did  we  receive  comments  on  the 
NPRM  (Docket  No.  97-CE-79-AD)?  The 
FAA  encouraged  interested  persons  to 
participate  in  the  rulemaking  aspects  of 
this  subject.  We  received  numerous 
comments  on  the  NPRM  (Docket  No. 
97-CE-79-AD).  Many  of  these 
comments  proposed  that  we  combine 
the  actions  of  the  NPRM  and  AD  98-05- 
04  into  one  AD  that  would  affect  all 
ACAC  7,  8,  and  11  series  airplanes  and 
incorporate  recommended  alternative 
methods  for  complying  with  the  actions. 
Based  on  these  comments,  FAA: 
—Withdrew  the  NPRM  Docket  No.  97- 
CE-79-AD  (64  FR  29969,  June  4, 
1999);  and 
— Issued  an  NPRM  that  proposed  to 
supersede  AD  98-05-04  with  a  new 
AD  that  would  combine  the  actions  of 
AD  98-05-04  and  Docket  No.  97-CE- 
79-AD;  and  incorporate 
recommended  alternative  methods  for 
complying  with  those  actions.  This 
NPRM  was  published  in  the  Federal 
Register  on  June  4,  1999  (64  FR 
29972). 

Accomplishment  of  the  proposed 
inspection  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
ACAC  Service  Letter  406,  Revision  A, 
dated  May  6,  1998. 

Was  the  public  invited  to  comment  on 
the  NPRM?  The  FAA  encouraged 
interested  persons  to  participate  in  the 
making  of  this  amendment.  At  the 
request  of  several  commenters,  FAA 
reopened  the  comment  period  for  the 
NPRM  on  July  29,  1999.  This  action  was 
published  in  the  Federal  Register  on 
August  4,  1999  (64  FR  42297).  A 
summary  of  the  comments  on  both  the 
original  NPRM  and  the  reopening  of  the 
comment  period  follow,  along  with 
FAA's  responses. 

Comment  Issue  No.  1 :  Extend  the 
Comment  Period  to  60  Days 

What  is  the  conunenters'  concern? 
Severed  conunenters  request  an 
extension  to  the  comment  period  in 


order  to  have  more  time  to  provide 
information  on  the  proposed  rule. 

What  is  FAA 's  response  to  the 
concern?  As  discussed  previously,  FAA 
reopened  the  comment  period  to  give 
the  public  an  additional  30  days  to 
respond. 

We  are  not  changing  the  final  rule  as 
a  result  of  these  comments. 

Comment  Issue  No.  2:  Only  Require  a 
One-Time  Inspection  for  Certain  7  and 
11  Series  Airplanes 

What  is  the  commenters'  concern? 
Numerous  commenters  agree  with  the 
AD  pertaining  to  ACAC  airplane 
models.  However,  the  commenters  state 
that  certain  lightweight  7  and  1 1  series 
airplanes  with  low  horsepower  engines 
should  only  be  subject  to  a  one-time 
spar  inspection  because  they  are  not 
certificated  for  aerobatic  flight  and  are 
not  subjected  to  the  same  operations  as 
the  heavier  high  horsepower  airplanes. 

What  is  FAA 's  response  to  the 
concern?  The  FAA  has  determined  that 
wing  damage  incidents  are  the  major 
cause  of  compression  cracks  and  other 
spar  damage  in  low  horsepower  and 
lightweight  airplanes.  Therefore,  a  one- 
time inspection  is  acceptable  for  ACAC 
Models  7AC.  7ACA.  S7AC.  7BCM  (L- 
16A),  7CCM  (L-16BA),  S7CCM,  7DC, 
S7DC.  7EC,  S7EC,  7FC,  7JC,  11  AC, 
SllAC,  IIBC,  SllBC,  IICC.  and  SllCC 
airplanes.  These  airplanes  have  engines 
that  are  90  horsepower  and  lower 
(includes  60-  to  90-horsepower  engines). 
You  must  repetitively  inspect  airplanes 
that  are  modified  with  engines  greater 
than  90  horsepower. 

You  must  also  accomplish  the 
inspection  any  time  one  of  the  affected 
airplanes  is  involved  in  any  accident  or 
incident  where  the  wing  is  involved. 

We  are  changing  the  final  rule  AD  to 
only  require  an  initial  inspection  on 
certain  ACAC  7  and  11  series  airplanes, 
with  any  subsequent  inspections 
required  for  any  affected  airplane 
involved  in  an  incident/accident  (that 
happens  after  the  effective  date  of  this 
AD)  where  wing  damage  occurs  {e.g., 
surface  deformations  such  as  abrasions, 
gouges,  scratches,  or  dents,  etc.). 

Comment  Issue  No.  3:  Exclude  Certain 
Airplanes  From  the  Proposed  AD 

What  is  the  commenters' concern? 
Numerous  commenters  request  that 
FAA  remove  lightweight  and  low 
horsepower  airplanes  from  the 
Applicability  of  the  AD.  The 
commenters  state  that  these  airplanes 
are  not  certificated  for  aerobatic 
operation  and,  therefore,  do  not  receive 
the  stress  levels  in  the  spar  that  caused 
the  need  for  this  AD. 
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What  is  FAA 's  response  to  the 
concern?  We  do  not  concur  that  these 
lightweight  and  low  horsepower 
airplanes  should  be  removed  from  the 
AD.  We  have  received  compression 
crack  and  spar  damage  reports  on 
lightweight  and  low  horsepower 
airplane  models  (i.e.,  Model  7AC).  The 
following  is  a  synopsis  from  a  service 
difficuhy  report  (SDR)  for  a  Model  7AC 
airplane: 

During  annual  inspection,  found  rear  spar 
right  wing  cracked  across  width  of  spar 
outboard  rear  strut  attach  point  next  to 
doubler.  Defect  was  found  using  an 
inspection  mirror  and  strong  light  through  an 
inspection  hole.  The  removal  of  fabric 
material  on  the  bottom  of  the  wing  in  the  area 
of  suspicion  verified  the  defect.  Submitter 
suggests  immediate  inspection  of  all  Aeronca 
Champ  7AC  aircraft  both  on  the  top  and 
bottom  of  the  aft  wing  strut  spar  attach  points 
outboard. 

This  information  caused  us  to  propose 
(in  the  NPRM)  a  requirement  for 
submitting  all  findings  of  airplane  wing 
damage.  You  can  accomplish  this  by 
describing  the  damage  in  a  Malfunction 
or  Defect  Report  (M  or  D),  FAA  Form 
8010—4,  and  sending  a  copy  of  tbe 
report  to  the  Chicago  Aircraft 
Certification  Office.  (You  may  submit  M 
or  D  reports  electronically  through  the 
FAA  AFS-600  web  page  at  http:// 
www.mmac.jccbi.gov/afs/afs600. 
Because  you  will  lose  access  to  the 
report  once  you  electronically  submit  it, 
we  recommend  that  you  print  two 
copies  prior  to  submitting  the  report  and 
forward  one  to  the  Chicago  ACO  and 
keep  the  other  for  your  records).  We  will 
evaluate  the  data  as  it  is  received  and 
initiate  further  rulemaking  action,  if 
necessary. 

We  are  not  changing  the  AD  based  on 
these  comments.  However,  as  discussed 
in  the  previous  comment,  the  AD  will 
only  require  an  initial  inspection  on  the 
airplanes  equipped  with  low 
horsepower  engines.  Subsequent 
inspections  are  required  for  any  affected 
airplane  involved  in  an  incident/ 
accident  (that  happens  after  the  effective 
date  of  this  AD)  where  wing  damage 
occurs  (e.g.,  surface  deformations  such 
as  abrasions,  gouges,  scratches,  or  dents, 
etc.). 

Comment  Issue  No.  4:  The  AD  Should 
Only  Apply  to  Aerobatic  Aircraft 

What  is  the  commenters'  concern? 
Two  commenters  state  that  spar  damage 
is  a  direct  result  of  aerobatic  flight.  The 
commenters  suggest  that  FAA  change 
the  proposal  to  affect  only  aircraft 
certificated  for  aerobatic  activity. 

What  is  FAA's  response  to  the 
concern?  We  do  not  concur.  Reports 
indicate  that  spar  damage  occurs  on  low 


horsepower  airplane  models  that  are  not 
certificated  for  aerobatic  flight.  We  have 
determined  that  wing  damage  incidents 
are  the  primary  cause  of  compression 
cracks  on  the  lower  horsepower 
airplanes. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  5:  Exclude 
Airplanes  With  Damaged  Spars  That 
Can  Still  Support  the  Required  Load 

What  is  the  commenter's  concern? 
One  commenter  requests  that  FAA 
exclude  airplanes  from  the  Applicability 
of  the  AD  if  any  wing  with  a 
compression  crack  can  still  pass  testing 
to  150-percent  of  design  limit  load. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur. 
Compression  cracked  test  spar 
specimens  may  not  represent  wood 
spars  where  compression  cracks  occur 
randomly  along  the  spar  length.  The 
only  assurance  that  the  specimen  was  in 
a  "Pass"  condition  was  if  the 
specimen's  compression  crack  was 
identical  to  that  of  a  failed  spar.  All 
compression  cracks  are  not  identical. 
Even  slight  compression  cracks  may 
seriously  reduce  the  strength  of  the 
material.  The  approved  type  design  of 
the  affected  airplanes  does  not  allow 
cracked  spars. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  6:  Properly 
Performed  Annual  Inspections  are 
Sufficient 

What  is  the  commenters'  concern? 
Several  commenters  state  that,  if  you 
accomplish  a  proper  aimual  inspection, 
then  there  is  no  need  for  this  Ali  These 
commenters  state  that  the  required 
maintenance  programs  provide  the 
procedures  to  detect  spar  damage.  These 
commenters  also  state  that  part  43  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  43)  requires  inspection  of  the  wing 
spars. 

What  is  FAA 's  response  to  the 
concerns?  We  concur  that  maintenance 
manuals  for  the  ACAC  7.  8,  and  1 1 
series  airplanes  and  part  43  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  43)  specify  inspecting  the  wing 
spars  for  cracks  during  annual  and  100- 
hour  inspections,  particularly  at  the  butt 
ends  and  strut  attach  points.  However, 
this  existing  guidance  does  not  provide 
instructions  for  sufficiently  accessing 
the  spar  or  identifying  damage.  For 
example,  compression  cracks  appear  as 
barely  visible,  minute,  and  jagged  series 
of  lines  that  run  across  the  grain  on  the 
top  or  bottom  of  the  spar.  If  not  viewed 
with  detailed  instructions  and  the 
proper  equipment,  you  could  overlook 


them.  SDR's  submitted  since  the 
issuance  of  AD  98-05-04  have 
confirmed  the  importance  of  inspecting 
the  wing  spars  in  accordance  with 
ACAC  Service  Letter  406,  Revision  A, 
dated  May  6.  1998.  We  can  only  require 
compliance  with  service  information 
through  AD  action. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  7:  Exempt 
Airplanes  With  Wings  That  Were 
Recently  Rebuilt 

What  is  the  commenters'  concern? 
Two  commenters  request  that  FAA 
exempt  from  the  AD  airplanes  where  the 
wing  spars  were  recently  inspected  and 
found  to  be  free  of  damage  or  where  the 
spars  were  replaced. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur.  To 
adequately  inspect  the  wing  spars  for 
cracks  and  compression  cracks,  you 
must  utilize  the  detailed  inspection 
procedures  in  ACAC  Service  Letter  406, 
Revision  A,  dated  May  6,  1998  (or 
procedures  approved  by  FAA). 
Information  available  to  FAA  reveals 
that  mechanics  have  overlooked 
compression  cracks  when  not  following 
these  procedures. 

We  are  not  changing  the  AD  based  on 
these  comments 

Comment  Issue  No.  8:  Eliminate, 
Minimize,  or  Provide  Alternatives  to 
Installing  Top  Inspection  Covers 

What  is  the  commenters'  concerns? 
Several  conunenters  request  that  FAA 
remove  from  this  AD  the  option  of 
installing  inspection  covers  on  the  top 
surface  of  the  wings  of  the  ACAC  7,  8. 
and  11  series  airplanes.  Specific 
concerns  are  as  follows: 

1 .  Top  wing  inspection  covers  could 
leak,  cause  water  damage  to  the  spar, 
and  result  in  structural  degradation  of 
the  wing; 

2.  Top  wing  inspection  covers  could 
come  off^  during  flight  due  to  the 
negative  pressure  on  the  top  surface, 
and  result  in  wing  damage;  and 

3.  Top  wing  inspection  covers  will 
cause  aerodynamic  and  performance 
concerns. 

What  is  FAA  s  response  to  the 
concerns?  We  do  not  concur  with 
removing  the  option  of  installing  top 
inspection  covers  fi^m  the  AD.  ACAC 
Service  Letter  406,  Revision  A.  dated 
May  6,  1998.  allows  the  mechanic  to 
utilize  a  variety  of  procediues  and 
techniques  (including  the  installation  of 
top  inspection  covers)  to  perform  a 
thorough  inspection  depending  on  his/ 
her  experience,  equipment,  and  the 
aircraft  configuration  without 
mandating  a  specific  number,  type,  or 
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location  of  inspection  holes/covers.  The 
service  information  only  specifies  the 
installation  of  additional  FAA-approved 
holes/covers  as  needed  to  accomplish  a 
thorough  spar  inspection.  The  mechanic 
performing  the  inspection  is  in  the  best 
position  to  determine  the  minimum 
number,  type,  and  location  of  inspection 
holes/covers  needed  to  accomplish  a 
thorough  spar  inspection.  We  also  do 
not  concur  that  the  installation  of  these 
covers  will  cause  other  safety  concerns. 
Our  response  to  each  specific  concern  is 
as  follows: 

1 .  Water  damage  to  the  spar:  The 
manufacturer  designed  and  tested  an 
FAA-approved  watertight  seal  for  the  as- 
needed  wing  inspection  cover 
installation.  This  minimizes  the 
potential  for  water  damage. 

2.  Wing  damage:  The  manufacturer 
designed  the  covers  specifically  to  not 
cause  damage  to  the  reinforced  cutout  if 
the  eight  screws  that  attach  the  covers 
are  inadvertently  left  off  or  not 
tightened,  and  the  covers  come  off  the 
airplane.  Testing  indicates  that  the 
covers  easily  flip  backward  off  the  wing 
if  all  screws  are  omitted. 

3.  Aerodynamic  and  performance 
concerns:  FAA  flight  test  personnel 
have  evaluated  these  as-needed  top 
inspection  covers.  As  of  the  issuance  of 
this  document,  we  have  not  received 
any  reports  of  decreased  performance  or 
service  difficulty  reports  concerning  any 
of  the  over  200  sets  (400  inspection 
covers)  that  have  already  been  delivered 
to  the  field. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  9:  Require  the 
Installation  of  Top  Inspection  Covers 

What  is  the  commenter's  concerm,? 
One  commenter  requests  that  we  not 
require  the  mechanics  to  inspect  with  a 
high  intensity  light  source  and  mirrors. 
The  commenter  states  that  compression 
cracks  are  extremely  difficidt  to  detect 
and  are  easily  overlooked. 

The  commenter  also  states  that  the 
initial  inspection  method  described  in 
ACAC  Service  Letter  406,  Revision  A, 
dated  May  6,  1998,  is  inadequate  and 
the  best  way  to  detect  compression 
cracks  is  by  removing  a  section  of  the 
leading  edge  and  looking  directly  at  the 
top  of  the  spar.  This  commenter 
suggests  requiring  the  installation  of 
FAA-approved  inspection  holes/covers 
that  are  better  situated  on  top  of  the 
wing  than  the  holes/covers  referenced 
in  ACAC  Service  Letter  417,  Revision  C, 
dated  May  6,  1998. 

What  is  FAi^'s  response  to  the 
concern?  ACAC  Service  Letter  406, 
Revision  A,  dated  May  6,  1998,  allows 
the  mechanic  to  utilize  a  variety  of 


procedures  and  techniques  to  perform  a 
thorough  inspection  depending  on  his/ 
her  experience,  equipment,  and  the 
aircraft  configiu-ation  without 
mandating  a  specific  number,  type  and/ 
or  location  of  inspection  holes/covers. 
The  service  information  only  specifies 
the  installation  of  additional  FAA- 
approved  holes/covers  as  needed  to 
accomplish  a  thorough  spar  inspection. 
The  mechanic  performing  the 
inspection  is  in  the  best  position  to 
determine  the  type,  number,  and 
location  of  inspection  holes/covers 
needed  to  accomplish  a  thorough  spar 
inspection. 

Mechanics  utilizing  ACAC  Service 
Letter  406,  Revision  A.  dated  May  6, 
1998,  have  detected  compression  cracks 
on  the  wing  spars  that  were  not  detected 
during  previous  annual  inspections.  We 
have  determined  that  the  procedures  in 
the  service  letter,  as  proposed  in  the 
NPRM.  provide  sufficient  information  to 
detect  compression  cracks  in  the  wing 
spars  of  ACAC  7,  8,  and  1 1  series 
airplanes. 

We  are  not  changing  the  AD  based  on 
these  conunents. 

Comment  Issue  No.  10:  Cost  Impact  Is 
Too  Low 

What  is  the  commenter's  concern? 
One  commenter  believes  that  the  cost  of 
installing  inspection  covers  will  be 
significantly  greater  than  we  estimated 
in  the  NPRM.  We  infer  that  the 
commenter  is  referring  to  the  additional 
costs  associated  with  cosmetic  paint 
refinishing  costs  after  the  installation  of 
any  needed  inspection  holes/covers. 

What  is  FAA 's  response  to  the 
concern?  The  cost  impact  of  this  AD 
reflects  1 1  as-needed  inspection  holes 
installed  in  the  bottom  of  each  wing  (a 
total  of  22)  and  2  as-needed  inspection 
holes/covers  installed  in  the  top  of  each 
wing.  The  decision  on  the  number  and 
location  of  any  as-needed  inspection 
holes/covers  is  at  the  discretion  of  the 
inspector  in  order  to  adequately  inspect 
the  entire  surface  of  both  wing  spars. 

Cosmetic  considerations  Eire  not 
reflected.  If  you  utilize  the  alternative 
inspection  method  referenced  in  ACAC 
Service  Letter  406,  Revision  A,  dated 
May  6, 1998,  the  number  of  as-needed 
inspection  holes/covers  would  be 
reduced.  This  would  further  reduce  the 
cost  impact  of  this  AD. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  11:  Provide 
Additional  Inspection  Guidance  to 
Service  Letter  406A  and/or  Require 
Additional  Training  for  Inspectors 

What  is  the  commenters'  concerns? 
Five  commenters  state  that  compression 


cracks  are  extremely  difficult  to  detect 
and  are  easily  overlooked.  Because  of 
this,  the  commenters  believe  that  FAA 
should: 

— Include  additional  guidance  to  the  AD 
to  assure  a  thorough  inspection  is 
performed:  and 
— Require  mechanics  to  obtain 
additional  training  in  the  detection  of 
compression  cracks  on  ACAC  7,  8," 
and  11  series  airplanes. 
What  is  FAA 's  response  to  the 
concerns?  We  concur  that  the 
compression  cracks  are  difficult  to 
detect  and  mechanics  could  easily 
overlook  them  if  they  are  not 
experienced  in  detecting  damage 
specific  to  wood  structure.  ACAC 
Service  Letter  406,  Revision  A,  dated 
May  6,  1998,  contains  a  detailed 
description  of  compression  cracks.  This 
service  letter  also: 

— Includes  a  recommendation  that 
mechanics  should  have  previous 
compression  crack  detection 
experience  to  perform  certain 
methods  of  inspection;  and 
— Allows  the  mechanic  to  utilize 
different  procedures  and  techniques 
to  perform  a  thorough  inspection 
depending  on  his/her  experience, 
equipment,  and  the  aircraft 
configxu-ation  without  mandating  a 
specific  number,  type,  and/or  location 
of  inspection  holes/covers. 
Mechanics  have  detected  compression 
cracks  in  aircraft  while  utilizing  ACAC 
Service  Letter  406,  Revision  A,  dated 
May  6,  1998.  We  have  determined  that 
the  procediues  in  the  service  letter,  as 
proposed  in  the  NPRM,  provide 
sufficient  information  to  detect 
compression  cracks  in  the  wing  spars  of 
ACAC  7,  8,  and  11  series  airplanes. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  12:  Proposed 
Inspection  Is  Too  Broad. 

What  is  the  commenters'  concern? 
Two  conmlenters  suggest  that  FAA 
narrow  the  areas  of  inspection  for 
compression  cracks.  These  commenters 
state  that  this  will  not  affect  the 
inspection  results. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur.  The 
Inspection:  (Bottom/Top)  section  of 
ACAC  Service  Letter  406,  Revision  A, 
contains  the  following: 

Both  front  and  rear  spars  need  to  be 
inspected.  The  key  areas  to  be  concerned 
with  are  shown  in  figure  1 . 

Figure  1  of  this  service  letter  depicts  an 
isolated  area  that  requires  inspection  of 
the  top  and  bottom  surfaces  of  the  spar 
(near  the  strut  attachments).  The  service 


Federal  Register / Vol.  65,  Nc.  243 /Monday,  December  18,  2000 /Rules  and  Regulations         78909 


letter  only  includes  procedures  for  the 
installation  of  top  inspection  covers  in 
this  area  for  the  front  spar.  However,  as 
stated  as  a  warning  in  the  service  letter, 
loose  rib  nails  may  indicate 
compression  cracks  behind  the  rib 
flanges  and  you  need  to  inspect  these. 

Compression  cracks  have  been 
detected  in  locations  other  than  the  strut 
attachment  area.  The  forward  or  aft  face 
of  the  spar  needs  to  be  inspected  for 
indication  of  damage.  This  position  has 
also  been  supported  by  an  SDR  on  an 
ACAC  Model  7GCBC  airplane  on  the  aft 
spar.  This  SDR  contains  the  following 
information: 

Subject  spar  indicated  irregular  lines 
across  the  grain  at-163  inches  from  the  root 
end.  Fore  and  aft  spar  faces  cleaned  and 
sanded  &  the  vertical  lines  remained. 
Pressure  applied  to  the  spar  each  side 
indicated  slight  movement.  A  hard 
downward  pressure  force  caused  the  spar  to 
crack  along  the  apparent  fault  lines. 
Submitter  enclosed  a  copy  of  the  page  taken 
from  the  wood  encyclopedia,  which 
describes  compression  failures  in  wood. 
Submitter  suggests  that  this  could  have  been 
caused  by  ground  contact  of  the  wing  tip, 
sometime  in  the  aircraft's  history. 

We  also  have  received  photos  of  a 
badly  cracked  fi-ont  spar  from  an  ACAC 
Model  7GCAA  airplane.  This 
compression  crack  occurred  just 
outboard  of  the  first  rib  outboard  and 
adjacent  to  the  fuel  tank  bay  and  it 
extended  2/3  upward  from  the  bottom  of 
the  spar.  The  report  specifies  that  the 
aircraft  had  just  over  500  hours  time-in- 
service  (TIS). 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  13:  Improper  Wing 
Rigging  Causes  Many  Compression 
Cracks 

What  is  the  commenter's  concern? 
One  conunenter  believes  improper 
rigging  of  the  aircraft  wings  causes 
many  compression  cracks.  This 
commenter  requests  additional  service 
information. 

What  is  FAA 's  response  to  the 
concern?  While  FAA  agrees  that 
improper  rigging  could  lead  to 
compression  cracks,  all  information 
available  to  us  indicates  the  problem 
does  not  result  from  improper  rigging 
alone.  The  reporting  requirement  in  the 
AD  will  allow  us  to  continue  to  collect 
data  and  investigate  the  cause  of 
compression  cracks  and  other  reported 
damage.  We  may  initiate  further 
rulemaking  action  on  this  subject  based 
on  the  information  received. 

We  are  always  open  for  groups  such 
as  the  manufactru'er  and  type  clubs  to 
work  together  to  come  up  with  valuable 
information,  such  as  standardized 
rigging  criteria  and  procediu^s. 


We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  14:  Change  the 
Wording  in  the  AD 

What  is  the  commenters'  concern? 
Two  commenters  suggest  that  the  phrase 
"to  prevent  possible  compression  cracks 
and  other  *   *   *"  that  is  included  in  the 
NPRM  be  changed  to  read  "to  detect 

possible  compression  cracks  and  other 

*   *   *** 

What  is  FAA 's  response  to  the 
concern?  VJe  conciu  that  the  word 
detect  should  be  added.  We  are 
changing  this  part  of  the  final  rule  AD 
to  read: 

*   *   *  to  detect  and  repair  or  replace 
damaged  wood  wing  spars.  Continued 
operation  with  such  damage  could  progress 
to  in-flight  structural  failure  of  the  wing  with 
consequent  loss  of  control  of  the  airplane. 

Comment  Issue  No.  15:  Use  Carbon 
Tetrachloride  in  the  Compression 
Crack  Inspection  Method 

What  is  the  commenter's  concern? 
One  commenter  states  that  use  of  carbon 
tetrachloride  would  improve  the 
compression  crack  inspection  method. 

Wtiat  is  FAA 's  response  to  the 
concern?  The  FAA  agrees  that  the  use  of 
carbon  tetrachloride  may  enhance  the 
inspection  of  unvarnished  wood  and 
may  have  limited  benefit  if  used  on 
varnished  spars.  However,  the 
Enviromnental  Protection  Agency  (EPA) 
has  classified  carbon  tetrachloride  as  a 
carcinogen.  Health  concerns  and  the 
availability  of  this  substance  prevent  us 
from  requiring  its  use  through  this  AD. 

If  desired,  the  application  of  any 
commercially-available  "light  weight" 
(not  thick  or  viscous)  wood  stain  instead 
of  carbon  tetrachloride  may  enhance  the 
inspection  process. 

We  obtained  this  information  from  the 
Forest  Products  Laboratory,  which  is  a 
unit  of  the  research  organization  of  the 
Forest  Service,  U.S.  Department  of 
Agriculture. 

We  have  determined  that  the 
application  of  a  high  intensity  light 
source  directly  on  the  varnished  surface, 
as  specified  in  Service  Letter  406, 
Revision  A,  dated  May  6,  1998, 
adequately  highlights  compression 
cracks. 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  16:  Only  Require 
Inspection  During  Fabric  Recovering 

What  is  the  commenters'  concern? 
Two  commenters  suggest  that  FAA  only 
require  inspection  during  fabric 
recovering.  These  commenters  state  that 
this  should  be  adequate  to  detect  wing 
spar  damage. 


What  is  FAA 's  response  to  the 
concern?  The  FAA  does  not  concur. 
Information  tells  us  differently.  For 
Example,  Advisory  Circular  (AC)  43.13- 
IB,  paragraph  2.2.a.,  contains  the 
following: 

Polyester  fabric  deteriorates  only  by 
exposure  to  ultraviolet  radiation  as  used  in 
aircraft  covering  environment.  When  coatings 
completely  cover  the  fabric,  its  service  life  is 
infinite. 

Therefore,  the  special  instructions 
contained  in  ACAC  Service  Letter  406, 
Revision  A,  dated  May  6,  1998,  are 
required  to  identify  certain  types  of 
damage  that  may  occur  in  the  span  of 
10,  20,  or  more  years  of  service. 
Additionally,  the  above-referenced  AC 
also  specifies  "Therefore,  it  is  very 
important  to  *   *   *  provide  adequate 
inspection  access  to  all  areas  of  (man- 
made)  fabric  covered  components 
*   *   *  •> 

We  are  not  changing  the  AD  based  on 
these  comments. 

Comment  Issue  No.  17:  Preflight  of 
Aircraft  Should  Include  Wing  Flexing 

What  is  the  commenter's  concern? 
One  commenter  states  that  he  was 
taught  to  always  "jack  the  wings  back 
and  forth"  during  the  preflight 
inspection.  The  commenter 
reconunends  we  consider  adding  this 
preflight  technique  to  the  AD.  Since  the 
commenter  did  not  elaborate  on  the 
reason  for  this  technique,  we  infer  that 
the  commenter  believes  this  technique 
will  help  to  audibly  detect  wing  spar 
damage. 

What  is  FAA 's  response  to  the 
concern?  The  FAA  does  not  conctir. 
This  technique  may  not  detect  most 
types  of  damage  and  may  actually 
initiate  damage  if  performed  too 
aggressively. 

We  are  not  changing  the  AD  based  on 
these  comments. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the  AD 

What  have  we  decided?  After  careful 
review  of  all  available  information 
related  to  the  subject  presented  above, 
including  the  above-referenced 
comments,  FAA  has  determined  that: 
— Air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
described  in  the  above  comment 
disposition  and  minor  editorial 
corrections;  and 
— These  changes  and  minor  corrections 
will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

What  does  this  AD  require?  This  AD 
retains  the  inspection  and  repair  or 
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replacement  requirements  of  AD  98-05- 
04  for  the  ACAC  Model  8GCBC 
airplanes;  extends  all  these  actions  to  all 
ACAC  7,  8,  and  11  series  airplanes, 
except  the  inspections  are  not  repetitive 
for  certain  7  and  11  series  airplanes; 
requires  that  all  damage  be  reported  to 
FAA;  and  incorporates  alternative 
methods  of  accomplishing  certain 
actions. 

Why  is  the  compliance  time  in 
calendar  time  instead  of  hours  time-in- 
service?  The  compliance  time  of  this  AD 
is  presented  in  calendar  time  and  TIS. 
We  are  utilizing  repetitive  inspection 
compliance  times  that  will  coincide 
with  the  owner's/operator's  annual 
inspection  program.  This  should  have 
the  least  impact  upon  operators  because 
the  costs  of  having  the  airplane  out  of 
service  can  be  absorbed  with  regularly 
scheduled  down-time. 

To  assure  that  compression  cracks  do 
not  go  undetected  in  the  wood  spars  of 
the  ciffected  airplanes,  we  are  using  the 
following  compliance  times: 

1 .  The  initial  inspection  at  the  first 
annual  inspection  that  occurs  30 
calendar  days  or  more  after  the  effective 
date  of  the  AD  or  within  1 3  calendar 
months  after  the  effective  date  of  the 
AD,  whichever  occurs  later;  and 

2.  The  repetitive  inspections  (for 
those  airplanes  affected)  thereafter  at 
intervals  not  to  exceed  12  calendar 
months  or  500  hours  TIS,  whichever 
occurs  first. 

Cost  Impact 

How  did  we  determine  the  cost  impact 
of  this  AD?  The  following  cost  analysis 
is  based  on  the  presumption  that  26  as- 
needed  inspection  holes/covers  (11  per 
wing  on  the  bottom  surface  and  2  per 
wing  on  the  top  surface)  will  be 
installed  on  each  affected  airplane,  in 
order  to  complete  a  thorough  inspection 
in  accordance  with  ACAC  Service  Letter 
406,  Revision  A,  dated  May  6.  1998.  All 
of  these  inspection  holes/covers  may 
not  be  needed,  which  will  reduce  the 
cost  impact  upon  U.S.  operators  of  the 
affected  airplanes. 

How  many  airplanes  are  impacted  by 
this  AD?  The  FAA  estimates  that  6,701 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD. 

What  is  the  cost  impact  of  the  initial 
inspection  on  owners/operators  of  the 
affected  airplanes?  We  estimate  that  it 
will  take  approximately  6  workhours 
(Installations:  5  workhours;  Initial 
Inspection:  1  workhour)  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $292 
per  airplane,  provided  that  each 


airplane  will  have  1 1  as-needed 
standard  inspection  holes/covers  per 
wing  bottom  surface  and  2  as-needed 
inspection  holes/covers  per  wing  top 
surface  (total  of  26  new  covers  per 
airplane)  installed.  If  the  airplane  needs 
more  inspection  covers  installed"(e.g.,  a 
result  of  previous  non-factory  wing 
recover  work),  the  cost  could  be  slightly 
higher.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $4,369,052,  or  $652 
per  airplane. 

What  about  the  cost  of  repetitive 
inspections  and  possible  repairs  and 
replacements?  These  cost  figures  are 
based  on  the  presumption  that  no 
affected  Model  8GCBC  airplane  owner/ 
operator  has  accomplished  the 
installations  or  the  initial  inspection  as 
ciurently  required  by  AD  98-05-04,  and 
do  not  accoimt  for  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  the  nimiber  of  repetitive 
inspections  each  owner/operator  of  the 
affected  airplanes  will  incur  over  the 
life  of  his/her  airplane. 

However,  each  repetitive  inspection 
will  cost  substantially  less  than  the 
initial  inspection  because  the  initial  cost 
of  the  as-needed  inspection  hole/cover 
installations  will  not  be  repetitive.  If 
installed,  as-needed  inspection  holes/ 
covers  allow  easy  access  for  the 
inspection  of  the  wood  spars,  and  the 
compliance  time  will  enable  the 
owners/operators  of  the  affected 
airplanes  to  accomplish  the  repetitive 
inspections  at  regularly  scheduled 
aimual  inspections. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  98-05-04, 
Amendment  39-10365  (63  FR  10297, 
March  3, 1998),  and  by  adding  a  new 
AD  to  read  as  follows: 

2000-25-02     American  Champion  Aircraft 
Company  (ACAC):  Amendment  39- 
12036;  Docket  No.  98-CE-121-AD; 
Supersedes  AD  98-05-04,  Amendment 
39-10365. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  the  following  airplane 
models,  all  serial  numbers,  certificated  in  any 
category,  that  are  equipped  with  wood  wing 
spars: 

(1)  Group  1  airplanes:  ACAC  Models  7AC, 
7ACA,  S7AC,  7BCM  (L-16A),  7CCM  (L-16B). 
S7CCM,  7DC.  S7DC,  7EC,  S7EC,  7FC.  7JC, 
llAC.  SllAC.  IIBC,  SllBC,  llCC,  and 
Slice  airplanes  that  have  not  been  modified 
to  incorporate  an  engine  with  greater  than  90 
horsepower. 

(2)  Group  2  airplanes:  ACAC  Models  7ECA, 
7GC,  7GCA,  7GCAA,  7GCB.  7GCBA,  7GCBC, 
7HC,  7KC,  7KCAB,  8GCBC,  and  8KCAB 
airplanes;  and  any  of  the  airplane  models 
referenced  in  paragraph  (a)(1)  of  this  AD  that 
have  been  modified  to  incorporate  an  engine 
with  greater  than  90  horsepower. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  repair  or  replace  damaged  wood 
wing  spars.  Continued  operation  with  such 
cracks  and  damage  could  progres^to  em  in- 
flight structural  failure  of  the  wing  with 
consequent  loss  of  control  of  the  airplane. 

(d)  What  actions  must  be  accomplished  on 
all  Group  1  airplanes  to  address  this 
problem?  For  any  Group  1  airplane  as 
referenced  in  paragraph  {a)(l)  of  this  AD,  the 
following  must  be  accomplished  to  address 
the  problem: 
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Action 


Compliance  time 


Procedures 


(1)  Inspection  Requirements:  Inspect  (de- 
tailed visual)  the  entire  length  of  the 
front  and  rear  wood  wing  spars  for 
cracks,  compression  cracks,  longitu- 
dinal cracks  through  the  boltholes  or 
nail  holes,  or  loose  or  missing  rib  nails. 
We  will  refer  to  these  cpnditions  as 
damage  throughout  the  rest  of  this 
section. 

(2)  Additional  Inspection  Requirements: 
If,  after  January  19,  2001  (the  effective 
day  of  this  AD),  any  airplane  is  in- 
volved in  an  accident/incident  that  in- 
volves wing  damage  (e.g..  wing  sur- 
face deformations  such  as  abrasions, 
gouges,  scratches,  or  dents,  etc.),  ac- 
complish the  inspection  required  in 
paragraph  (d)(1)  of  this  Ad. 

(3)  Replacement  Requirements:  If  any 
damage  is  found  during  any  inspection 
required  by  this  AD,  repair  or  replace 
the  wood  spar. 

(4)  Reporting  Requirements:  If  any  dam- 
age is  found  during  any  inspection  re- 
quired by  this  AD,  submit  a  Malfunc- 
tion or  Defect  Report  (1^  or  D),  FAA 
Form  8010-4,  to  the  FAA. 

(i)  Include  the  airplane  model  and  serial 
number,  the  extent  of  the  damage  (lo- 
cation and  type),  and  the  number  of 
total  hours  time-in-service  (TIS)  on  the 
damaged  wing. 

(ii)  You  may  submit  M  or  D  reports  elec- 
tronically by  accessing  the  FAA  AFS- 
600  web  page  at  tittp:// 
www.mmac.jccbi.gov/afs/afs600.  Be- 
cause you  will  lose  access  to  the  re- 
port once  you  electronically  submit  it, 
we  recommend  that  you  print  two  cop- 
ies prior  to  submitting  the  report  and 
tonward  one  to  the  Chicago  AGO  and 
keep  the  other  for  your  records. 

(ill)  The  Office  of  Management  and 
Budget  (0MB)  approved  the  informa- 
tion collection  requirements  contained 
in  this  regulation  under  the  provisions 
of  the  Papenwork  Reduction  Act  of 
1980  (14  U.S.C.  3501  et  seq.).  The 
0MB  assigned  this  approval  Control 
Number  2120-0056. 


Initially  inspect  at  the  first  annual  in- 
spection that  occurs  30  calendar 
days  or  more  after  January  19,  2001 
(the  effective  date  of  this  AD),  which- 
ever occurs  later. 


Prior  to  further  flight  after  each  acci- 
dent/incident that  involved  wing  dam- 
age. 


Prior  to  further  flight  after  the  inspec- 
tion where  the  damage  is  found. 


Within  10  days  after  the  inspection 
where  the  damage  was  found  or 
within  10  days  after  January  19, 
2001  (the  effective  date  of  this  AD), 
whichever  occurs  later. 


Accomplish  in  accordance  with  the  instructions  in  ACAC 
Service  Letter  No.  406,  Revision  A,  dated  May  6,  1998 
This  service  bulletin  specifies  as  an  FAA-approved  in- 
spection option  using  a  high-intensity  flexible  light  (e.g., 
"Bend-A-Light").  A  regular  flashlight  must  not  be  used 
for  this  portion  of  the  inspection.  Altemative  FAA-ap- 
proved inspection  options  are  listed  in  this  service  bul- 
letin. 

Accomplish  in  accordance  with  the  instructions  In  ACAC 
Service  Letter  No.  406.  Revision  A,  dated  May  6,  1998. 
This  sen/ice  bulletin  specifies  as  an  FAA-approved  in- 
spection option  using  a  high-intensity  flexible  light  (e.g.. 
"Bend-A-Light").  A  regular  flashlight  must  not  be  used 
for  this  portion  of  the  inspection.  Altemative  FAA-ap- 
proved inspection  options  are  listed  In  this  service  bul- 
letin. 

In  accordance  with  Advisory  Circular  (AC)  43.1 3-1 B.  Ac- 
ceptable Methods.  Techniques,  and  Practices;  or  other 
data  that  is  FAA-approved  for  wing  spar  repair  or  re- 
placement. 

Mail  the  information  to:  FAA,  Chicago  Aircraft  Certification 
Office  (AGO),  Attention:  Docket  No.  98-CE-121-AD. 
2300  E.  Devon  avenue,  Des  Plaines.  Illinois  60018:  fac- 
simile: (847)  294-7834.  You  may  also  file  electronically 
as  discussed  in  this  AD. 


(e)  What  actions  must  be  accomplished  on  all  Group  2  airplanes  to  address  this  problem?  For  any  Group  2  airplane  as  referenced 
in  paragraph  (a)(2)  of  this  AD,  the  following  must  be  accomplished  to  address  the  problem: 


Action 


Compliance  time 


Procedures 


(1)  Inspection  Requirements:  Inspect  (detailed 
visual)  the  entire  length  of  the  front  and  rear 
wood  wing  spars  for  cracks,  compression 
cracks,  longitudinal  cracks  through  the 
boltholes  or  nail  holes,  or  loose  or  missing  rib 
nails.  We  will  refer  to  these  conditions  as 
damage  throughout  the  rest  of  this  section. 


Initially  inspect  at  the  first  annual  inspection 
that  occurs  30  calendar  days  or  more  after 
January  19,  2001  (the  effective  dae  of  this 
AD)  or  within  the  next  13  calendar  months 
after  January  19,  2001  (the  effective  date  of 
this  AD),  whichever  occurs  later.  Repet- 
itively Inspect  thereafter  at  intervals  not  to 
exceed  500  hours  time-in-service  (TIS)  or 
12  calendar  months,  whichever  occurs  first. 


Accomplish  in  accordance  with  the  instruc- 
tions In  American  Champion  Aircraft  Cor- 
poration (ACAC)  Service  Letter  No.  406, 
Revision  A,  dated  May  6,  1998.  This  serv- 
ice bulleting  specifies  an  FAA-approved  in- 
spection option  using  a  high-intensity  flexi- 
ble light  (e.g.,  "Bend-A-Llght").  A  regular 
flashlight  must  not  be  used  for  this  portion 
of  the  Inspection  Altemative  FAA-approved 
inspection  options  are  listed  in  this  service 
bulletin. 
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Action 


Compliance  time 


Procedures 


(2)  Additional  Inspection  Requirements;  If,  after 
January  19,  2001  (the  effective  date  of  tfiis 
AD),  any  airplane  is  involved  in  an  accident/ 
incident  tfiat  involves  wing  damage  {e.g., 
wing  surface  deformations  sucfi  as  abra- 
sions, gouges,  scratcfies,  or  dents,  etc.),  ac- 
complisfi  the  inspection  required  in  paragraph 
(e)(1)  of  this  AD. 


(3)  Replacement  Requirements:  If  any  damage 
is  found  during  any  inspection  required  by 
this  AD,  repair  or  replace  the  wood  spar. 


(4)  Reporting  Requirement:  If  any  damage  is 
found  during  any  inspection  required  by  this 
AD,  submit  a  Malfunction  or  Defect  Report 
(M  or  D),  FAA  Form  8010-^,  to  the  FAA. 


(I)  Include  the  airplane  model  and  serial  num- 
ber, the  extent  of  the  damage  (location  and 
type),  and  the  numt)er  of  total  TIS  on  the 
damaged  wing. 

(ii)  You  may  submit  M  or  D  reports  electroni- 
cally by  accessing  the  FAA  AFS-600  web 
page  at  http://www.mmac.jccbi.gov/afs/ 
afsSOO.  Because  you  will  lose  access  to  the 
report  once  you  electronically  submit  it,  we 
recommend  printing  two  copies  prior  to  sub- 
mitting the  report  and  fonward  one  to  the  Chi- 
cago ACO  and  l<eep  the  other  for  your 
records. 

(lii)  The  Office  of  Management  and  Budget 
(0MB)  approved  the  information  collection  re- 
quirements contained  in  this  regulation  under 
the  provisions  of  the  Paperwork  Reduction 
Act  of  1980  (14  U.S.C.  3501  et  seq.).  The 
0MB  assigned  this  approval  Control  Number 
2120-0056. 


Prior  to  further  flight  after  each  accident/inci- 
dent that  involved  wing  damage. 


Prior   to   further   flight   after   the   inspection 
where  the  damage  is  found. 


Within  10  days  after  the  inspection  where  the 
damage  was  found  or  within  10  days  after 
January  19,  2001  (the  effective  date  of  this 
AD),  whichever  occurs  later. 


Accomplish  in  accordance  with  the  instuctions 
in  American  Champion  Aircraft  Corporation 
(ACAC)  Service  Letter  No.  406.  Revision  A. 
dated  May  6,  1998.  This  service  bulletin 
specifies  an  FAA-approved  inspection  op- 
tion using  a  high-intensity  flexible  light  (e.g., 
"Bend-A-Lighf").  A  regular  flashlight  must 
not  be  used  for  this  portion  of  the  inspec- 
tion. Alternative  FAA-approved  insfjection 
options  are  listed  in  this  service  bulletin. 

In  accordance  with  Advisory  Circular  (AC) 
43.1 3-1 B,  Acceptable  Methods,  Tech- 
niques, and  Practices;  or  other  data  that  is 
FAA-approved  for  wing  spar  repair  or  re- 
placement. 

Mail  the  information  to:  FAA,  Chicago  Aircraft 
Certification  Office  (ACO),  Attention:  Docket 
No.  98-CE-121-AD,  2300  E.  Devon  Ave- 
nue, Des  Plaines,  Illinois  60018;  facsimile: 
(847)  294-7834.  You  may  also  file  elec- 
tronically as  discussed  in  this  AD. 


(f)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Chicago  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager. 

(2)  ACAC  Service  Letter  406,  Revision  A, 
and  ACAC  Service  Letter  417,  Revision  C, 
both  dated  May  6,  1998.  specify  additional 
inspection  and  installation  alternatives  over 
that  included  in  the  original  issue  of  these 
service  letters.  All  inspection  and  installation 
alternatives  presented  in  these  service  letters 
are  acceptable  for  accomplishing  the 
applicable  actions  of  this  AD. 

(3)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-05-04, 
which  is  superseded  by  this  AD,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 


requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  if. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Chicago  Aircraft 
Certification  Office,  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois  60018;  telephone:  (817) 
294-7697;  facsimile:  (817)  294-7834. 

(hj  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  The  inspections 
required  by  this  AD  must  be  done  in 
accordance  with  American  Champion 
Aircraft  Corporation  (ACAC).  Service  Letter 


406,  Revision  A,  dated  May  6. 1998.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  the  American  Champion  Aircraft 
Corporation,  P.O.  Box  37,  32032  Washington 
Avenue,  Highway  D,  Rochester,  Wisconsin 
53167;  internet  address: 
"www.amerchampionaircraft.com".  You  can 
look  at  copies  at  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  901  Locust,  Room 
506,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

(j)  Are  other  AD's  affected  by  this  action? 
This  amendment  supersedes  AD  98-05-04, 
Amendment  39-10365. 

(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  January  19,  2001. 

Issued  in  Kansas  City,  Missouri,  on 
December  4,  2000. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-365-AD;  Amendment 
39-12041;  AD  2000-25-07] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  and  -200C  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  and  -200C  series  airplanes. 
This  action  requires  repetitive 
inspections  of  the  aft  end  of  each 
inboard  flap  track  of  the  wing  outboard 
flap,  and  corrective  actions,  if  necessary. 
This  action  is  necessary  to  detect  and 
correct  damage  of  the  aft  end  of  each 
flap  track,  which  could  result  in  loss  of 
the  outboard  trailing  edge  flap  and 
consequent  loss  of  controllability  of  the 
airplane. 
DATES:  Effective  January  2,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  2, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  16,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
365-AD,  1601  Lind  Avenue.  SW, 
Renton,  Washington  98055-4056. 

Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-365-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seatde,  Washington  98124-2207. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nenita  Odesa,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S;  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2557;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that 
cracking  of  the  aft  end  of  an  inboard  flap 
track  of  the  wing  outboard  flap  was 
found  on  a  Model  737-200  series 
airplane  having  improved  flap  tracks 
installed.  The  cracking  was  found 
during  an  inspection  that  was 
conducted  to  resolve  problems  with  the 
trim  that  occurred  during  flight.  The 
airplane  had  accumulated  38,484  flight 
cycles.  The  inner  and  outer  webs  of  the 
track,  as  well  as  the  upper  and  lower 
flanges,  were  severed.  The  only 
component  holding  the  aft  end  of  the 
flap  track  together  was  the  fail-safe  bar, 
which  was  bolted  to  the  flap  track. 
There  was  also  a  small  section  broken 
off  the  upper  outboard  chord.  Further 
investigation  revealed  that  the  cracks 
were  caused  by  corrosion  at  the 
fasteners  that  attach  the  fail-safe  bar  to 
the  inner  and  outer  webs.  Such 
conditions,  if  not  detected  and 
corrected,  could  result  in  loss  of  the 
outboard  trailing  edge  flap  and 
consequent  loss  of  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  All  Operator  Message  (AOM)  M- 
7200-00-01854,  dated  July  27,  2000, 
which  describes  procedures  for  a  close 
(detailed)  visual  inspection  to  detect 
dcunage  (corrosion,  cracking)  of  the  aft 
end  of  the  left-  and  right-hand  inboard 
flap  tracks  of  the  wing  outboard  flap, 
and  corrective  actions.  The  corrective 
actions  consist  of,  among  other  things, 
repair  or  rework  of  any  damaged  flap 
tracks. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  damage  of  the  aft  end 
of  eac^  flap  track  at  the  wing  buttock 
line  of  the  inboard  flap  track  of  the  wing 
outboard  flap,  which  could  result  in  loss 
of  the  outboard  trailing  edge  flap  and 
consequent  loss  of  controllability  of  the 


airplane.  This  AD  requires 
accomplishment  of  the  inspection  and 
corrective  actions  specified  in  the 
service  information  described 
previously,  except  as  discussed  below. 

Di£ferences  Between  All  Operators 
Message  and  This  AD 

Operators  should  note  that  the 
effectivitv  listing  of  the  AOM  specifies 
all  Boeing  Model  737-100  and  -200 
series  airplanes.  However,  this  AD  is 
applicable  to  certain  Boeing  Model  737- 
100,  -200.  and  -200C  series  airplanes 
on  which  the  flap  tracks  have  certain 
Boeing  part  numbers.  The  subject  flap 
tracks  may  have  been  removed  from  an 
airplane  and  re-installed,  without  being 
inspected,  on  another  airplane. 
Therefore,  the  FAA  finds  it  necessary  to 
revise  the  applicability  of  this  AD  by 
limiting  the  repetitive  inspections  to 
only  certain  Boeing  Model  737-100, 
-200,  and  -200C  series  airplanes  on 
which  certain  flap  tracks  have  been 
installed. 

The  AOM  specifies  a  one-time  close 
visual  inspection  of  the  aft  end  of  the 
left-  and  right-hand  inboard  flap  tracks 
of  the  wing  outboard  flap.  This  AD 
requires  the  applicable  inspection  to  be 
repeated  at  intervals  not  to  exceed  1,200 
flight  cycles,  regardless  of  detection  of 
cracking.  The  FAA  has  determined  t^t. 
because  of  the  safety  implications  and 
consequences  associated  with  fi-acture 
of  the  aft  end  of  each  inboard  flap  track 
of  the  wing  outboard  flap,  repetitive 
inspections  are  necessary. 

The  AOM  references  only  one  flap 
track  part  number  (P/N)  65-46428-25. 
The  FAA  has  determined  that  there  are 
other  flap  tracks  with  similar 
configurations  at  the  aft  end  that  have 
different  P/N's,  and  those  flap  tracks 
would  be  subject  to  the  same  unsafe 
condition. 

Additionally,  the  AOM  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
however,  this  AD  requires  the  repair  of 
those  conditions  to  be  accomplished  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
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opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  nde  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-365-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-07    Boeing:  Amendment  39-1 204 1 . 
Docket  2000-NM-365-AD. 

Applicability:  Model  737-100,  -200.  and 
-200C  series  airplanes:  on  which  the  left-  or 
right-hand  inboard  flap  tracks  of  the  wing 
outboard  flap  have  a  part  number  (P/N)  listed 
in  Table  1  (below)  of  this  AD;  certificated  in 
any  category. 

Table  1  .—Boeing  Flap  Tracks 
Subject  to  This  AD 


Table  1  .—Boeing  Flap  Tracks 
Subject  to  This  AD— Continued 


Name 


Name 


Boeing 


Part  Number 


65-4642&-9 

65-^»642&-15 

65-46428-17 

65-46428-19 

65-46428-21 

65^*6428-23 


Part  Number 


65-46428-25 
65-46428-27 
65-46428-33 
65-^16428-35 


Note  1:  This  AD  applies  to  each  airplan^ 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (c)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  damage  of  the  aft  end 
of  each  inboard  flap  track  of  the  wing 
outboard  flap,  which  could  result  in  loss  of 
the  outboard  trailing  edge  flap  and 
consequent  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 

Repetitive  Inspections 

(a)  Do  a  detailed  visual  inspection  to  detect 
damage  (corrosion,  cracking)  of  the  aft  end  of 
the  left-  and  right-hand  inboard  flap  tracks  of 
the  wing  outboard  flap,  per  Boeing  All 
Operator  Message  (AOM)  M-7200-00-01854. 
dated  July  27,  2000;  at  the  latest  of  the  times 
specified  in  paragraphs  (a)(1),  (a)(2).  and 
(a)(3)  of  this  AD.  Repeat  Ih?  inspection 
thereafter  at  intervals  not  to  exceed  1,200 
flight  cycles. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Within  30  davs  after  the  effective  date 
of  this  AD. 

(2)  Within  1,200  flight  cycles  after  the  last 
documented  inspection  or  overhaul  of  the  aft 
end  of  each  flap  track. 

(3)  Before  the  accumulation  of  15,000  total 
flight  cycles. 

Corrective  Actions  * 

(b)  If  any  damage  (corrosion,  cracking)  is 
detected,  before  further  flight,  repair  or 
rework  the  flap  track  per  the  "Repair  and 
Rework  Instructions"  specified  in  Boeing 
AOM  M-7200-00-01854,  dated  July  27. 
2000.  Where  the  AOM  specifies  that  the 
manufacturer  may  be  contacted  for 
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disposition  of  certain  corrective  actions  (j.e., 
repair  and/or  rework  of  the  flaps),  this  AD 
requires  such  repair  and/or  rework  to  be 
done  per  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  designated  engineering 
representative  (DER)  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliemce  time  that 
provides  an  acceptable  level  of  safety  mey  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  maybe 
obtained  &"om  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  per 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Incorporation  by  Reference 

(e)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  per  Boeing 
All  Operator  Message  M-7200-00-01854, 
dated  July  27,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  per  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  P.O. 
Box  3707,  SeaUle,  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  2,  2001. 

Issued  in  Renton,  Washington,  on 
December  5.  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  00-31448  Filed  12-15-00;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  99-ANIM-16] 

RIN2120-AA66 

Establishment  of  Restricted  Area,  10 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUIMMARY:  This  action  establishes 
Restricted  Area  3203D  (R-3203D)  at 
Orchard,  ID.  The  Idaho  Army  National 
Guard  has  requested  that  this  restricted 
area  be  established  to  support  its  aimual 
training  requirements.  This  restricted 
area  will  be  established  adjacent  to  the 
existing  R-3203A  and  be  used  for  a 
maximiun  of  three  weeks  annually. 
EFFECTIVE  DATE:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  25,  2000,  the  FAA  proposed 
to  establish  R-3203D,  at  Orchard,  ID,  to 
provide  essential  ground  maneuvering 
space  to  meet  the  Idaho  Army  National 
Guard  aimual  training  requirements  (65 
FR  24141).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  objecting  to 
the  proposal.  Except  for  editorial 
changes,  and  minor  corrections  to  the 
Southern  boundary  of  R-3203D, 
aligning  it  with  the  boundary  of  the 
existing  R-3202A,  this  amendment  is 
the  same  as  that  proposed  in  the  Notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.32  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8H 
dated  October  2,  2000. 

The  Rule 

This  amendment  to  14  CFR  part  73 
(part  73)  establishes  R-3203D,  Orchard, 
ID,  adjacent  to  the  existing  R-3203A  to 
assist  the  Idaho  Army  National  Guard 
annual  training.  The  restricted  area  will 
be  effective  for  a  period  of  time  not 
exceeding  three  weeks  annually. 
Expansion  in  the  number  of  gun 
batteries  assigned  to  field  artillery  units. 


along  with  requirements  that  each 
assigned  battery  accomplish  several 
moves  per  day  to  different  firing  points, 
has  created  the  need  to  expand  the 
available  restricted  airspace,  for  a  period 
of  time  each  year,  to  provide  for  more 
effective  annual  training  tests.  All 
artillery  firing  will  be  directed  into 
existing  impact  areas  located 
approximately  in  the  center  of  R-3203A. 
This  restricted  area  is  needed  to  provide 
protected  airspace  to  contain  the 
projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  restricted  area. 

The  restricted  area  will  be  utilized  for 
a  period  of  time  not  exceeding  three 
weeks  per  year  by  the  Idaho  Army 
National  Guard  Field  Artillery  and  will 
be  released  to  the  FAA  for  public  use 
during  periods  when  it  is  not  required 
for  military  training. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

The  FAA  has  reviewed  the 
environmental  analysis  contained 
within  the  Army  National  Guard 
Supplemental  Environmental 
Assessment  for  the  fielding  of  the 
Paladin  Weapon  System  at  Orchard 
Training  Area.  We  find  it  provides  the 
requisite  update  of  the  environmental 
conditions  presented  in  the  Army 
National  Guard  Environmental  Impact 
Statement  (ARNG  EIS)  d^ed  August 
1988  entitled  "Orchard  Training  Areas; 
Birds  of  Prey  Advisory  Committee; 
Endangered  Species  Survey." 

List  of  Subiects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 
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PART  7a— SPECIAL  USE  AIRSPACE 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§73.32    [Amended] 

2.  Section  73.32  is  amended  as 
follows: 


R-3203D  Boise,  ID,  Orchard  Training 
Area    (New) 

Boundaries.  Beginning  at  lat. 
43°14'00"  N.,  long.  lie^ie'SS,"  W.;  at  lat. 
43°17'5r  N.,  long.  116n6'25''  W.;  at  lat. 
43°19'02"  N.,  long.  116°14'45''  W.;  at  lat. 
43'='19'02''N.,  long.  116°06'36'' W.;  at  lat. 
43''15'58"  N.,  long.  116°01'12''  W.;  at  lat. 
43°15'00''  N.,  long.  lie^Ol'DS"  W.;  at  lat. 
43°17'00''  N.,  long.  IIB^OS'OS"  W.;  at  lat. 
43°17'00''N..  long.  116°12'03'' W.;  to  the 
point  of  beginning. 

Designated  altitudes.  Surface  to  and 
including  22.000  feet  MSL. 

Times  of  use.  As  scheduled  by 
NOT  AM  24  hours  in  advance  not  to 
exceed  three  weeks  annually. 

Controlling  agency.  FAA  Boise  ATCT. 

Using  agency.  Commanding  General 
Idaho  Army  National  Guard. 
***** 

Issued  in  Washington,  DC,  on  December 
12,  2000. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

iFR  Doc.  00-32176  Filed  12-15-00:  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30221 ;  Amdt.  No.  426] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 


required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  January  25, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Fate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Divisions,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
cdtitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circiunstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 


those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
econonEc  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C.  on  December 
12,  2000. 

L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  for  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC. 

Part  95— [AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113.  40114,  40120,  44502,  44514,  44719, 
44721. 


2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  I.F.R.  Altitudes  &  Changeover  Points 

[Amendment  426  effective  date:  January  25,  2001] 


From 


To 


MEA 


Color  Routes 
§95.10    Amber  Federal  Airway  7  Is  Amended  To  Read  in  Part 


CAMPBELL  LAKE,  AK  NDB 


MINERAL  CREEK,  AK  NDB 


12000 
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Revisions  to  I.F.R.  Altitudes  &  Changeover  Points— Continued 

[Amendment  426  effective  date:  January  25,  2001] 


From 


To 


MEA 


§95.1001     District  Routes— U.S. 
Atlantic  Routes — AR001  Is  Amended  To  Read  in  Part 


TORRY,  PL  FIX  

•18000— MRA 
MAA— 45000 


25000 


Atlantic  Routes— AR003  Is  Amended  To  Read  In  Part 


OLDEY,  SC  FIX  .... 
•18000— MRA 
MAA— 45000 

PANAL,  OA  FIX   ... 
MAA— 45000 


•PANAL,  OA  FIX 


CAROLINA  BEACH,  NC  NDB 


2500 


2500 


Atlantic  Routes— AR004  Is  Amended  To  Read  In  Part 


Ashly,  SC  NDB 

•18000— MRA 


•METTA,  SC  FIX. 


Atlantic  Routes — AR007  Is  Amended  To  Read  In  Part 


ADOOR.  FL  FIX  ... 
•18000— MRA 
MAA— 45000 

MILOE,  OA  FIX  

•18000— MRA 
MAA-^5000 

PANAL,  OA  FIX  ... 
MAA— 45000 


•MILOE.  OA  FIX 


•PANAL.  OA  FIX 


DIXON,  NC  NDB/DME 


25000 


2500 


2500 


Atlantic  Routes— AR01 4  Is  Amended  To  Read  In  Part 


•METTA,  SC  FIX  ... 
MAA— 45000 
•18000— MRA 


18000 


§95.6001     Victor  Routes— U.S. 
§95.6066    VCR  Federal  Airway  66  Is  Amended  To  Delete 


ABILENE,  TX  VORTAC  

BOWIE,  TX  VORTAC   

BONHAM,  TX  VORTAC  

SULPHUR  SPRINGS,  TX  VOR/DME 


BOWIE,  TX  VORTAC  

BONHAM,  TX  VORTAC  

SULPHUR  SPRINGS,  TX  VOR/DME 
TEXARKANA,  AR  VORTAC  


3500 
3700 
2500 
2000 


§95.6069    VOR  Federal  Airway  69  Is  Amended  To  Delete 


BELCHER,  LA  VORTAC 

•3000— MRA 
COTTA,  LA  FIX  

•3000— MRA 
GOURD,  LA  FIX 


•COTTA,  LA  FIX  

•GOURD,  LA  FIX  

EL  DORADO,  AR  VORTAC 


2000 

2000 

20000 


§95.6094    VOR  Federal  Airway  94  Is  Amended  To  Read  In  Part 


DEMING,  NM  VORTAC 
••1000— MRA 
••7700— MOCA 


•9000 


§95.6163    VOR  Federal  Airway  131  Is  Amended  To  Delete 


MC  ALESTER,  OK  VORTAC 
HOFFE,  OKFIX  


BASAY.  OKFIX  

OKMULGEE,  OK  VOR/DME 


2700 
2600 


§95.6163    VORFederal  Airway  1631s  Amended  To  Delete 


GLEN  ROSE,  TX  VORTAC 

MILLSAP,  TX  VORTAC  

•2500— MOCA 

BOWIE,  TX  VORTAC  

ARDMORE,  OK  VORTAC  ., 


MILLSAP,  TX  VORTAC  

BOWIE,  TX  VORTAC  

ARDMORE,  OK  VORTAC  

WILL  ROGERS,  OK  VORTAC 


3000 
•3000 

3000 

3000 
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From 


To 


MEA 


§95.6208    VOR  Federal  Airway  208  Is  Amended  To  Read  in  Part 


hanksville,  ut  vortac 


carbon,  ut  vor/dh^e 


10000 


S  95.6305    VOR  Federal  Airway  305  Is  Amended  To  Delete 


BELCHER,  LA  VORTAC 

•3000— IVIOCA 
COTTA,  LA  FIX 

•3500— MRA 
FOSTE,  LA  FIX  


•COTTA,  LA  FIX  

•FOSTE,  LA  FIX  

EL  DORADO,  AR,  VORTAC 


2000 
2000 
2000 


§95.6358    VOR  Federal  Airway  358  Is  Amended  To  Read  in  Part 


SAN  ANTONIO,  TX  VORTAC 

♦2700— K/10CA 
GUADA,  TX  FIX  


GUADA.  TX  FIX 

STONEWALL,  TX  VORTAC 


•4000 
4000 


§95.6358    VOR  Federal  Airway  358  Is  Amended  To  Delete 


WACO,  TX  VORTAC  

GLEN  ROSE,  TX  VORTAX 

MILLSAP,  TX  VORTAC  

•2500— i^OCA 

BOWIE,  TX  VORTAC  

ARDMORE,  OK  VORTAC  . 

ALEXX,  OK  FIX 

CAMAF,  CA  FIX  


GLEN  ROSE,  TX  VORTAC 

MILLSAP,  TX  VORTAC  

BOWIE,  TX  VORTAC  


ARDMORE,  OK  VORTAC  

ALEXX,  OK  FIX  

CAMAF,  CA  FIX  

WILL  ROGERS,  OK  VORTAC 


3000 

3000 
•3000 

3000 
3000 
3000 
3000 


§95.6382    VOR  Federal  Airway  382  Is  Amended  To  Delete 


BRYCE  CANYON,  UT  VORTAC  

•10000— MAA 

•13300— MOCA 
GREEL,  UT  FIX   

•1400— MCA  SAKES,  UT  FIX,  SW  BND 

•13300— MOCA 
SAKES,  UT  FIX 

•9200— MOCA 


•GREEL,  UT  FIX 


•SAKES,  UT  FIX 


GRAND  JUNCTION,  CO  VORTAC 


•16000 


**  16000 


•11000 


§95.6457    VOR  Federal  Airway  457  Is  Amended  To  Read 


ILIAMNA,  AK  NDB/DME 


•7000— MCA  AWOMY  FIX 

•5300— MOCA 
AWOMY,  AK  FIX 

•7000— MCA  MOFOF  FIX 
MOFOF,  AK  FIX 


•2700— MOCA 


•AWOMY,  AK  FIX 

W  BND  

E  BND  

E  BND  


•MOFOF,  AK  FIX  

WBND  

KENAI,  AK  VOR/DME 

W  BND  

E  BND  


••5300 
•5300 
•9000 


9000 


•3000 
•9000 


§  95.6568    VOR  Federal  Airway  568  Is  Amended  To  Read  in  Part 


SAN  ANTONIO,  TX  VORTAC 

•270O— MOCA 
GUADA,  TX  FIX  


From 


GUADA,  TX  FIX 

STONEWALL,  TX  VORTAC 


To 


MEA 


•4000 
4000 


MAA 


§95.7001     Jet  Routes 
§95.7151    Jet  Route  No.  151  Is  Amended  To  Read  in  Part 


VULCAN,  AL  VORTAC 


FARMINGTON,  MO  VORTAC 


25000 


41000 
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From 


To 


Changeover  points 


Distance 


From 


95.8003    VOR  Federal  Airway  Changeover  Points 
ALASKA  V-457  Is  Added  To  Read 


ILAMNA,  AK  NDB/DME 


KENAI,  AK  VOR/DME 


47     ILIAMNA 


[PR  doc.  00-32178  Filed  12-15-00;  8:45  am] 

BILUNG  COOE  4910-13-M 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15CFRPart806 

[Docket  No.  000817239-0239-01] 

RIN:  0691-AA37 

Direct  Investment  Surveys:  BE-577, 
Direct  Transactions  of  U.S.  Reporter 
With  Foreign  Affiliate 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  final  rules  amend  the 
reporting  requirements  for  the  quarterly 
BE-577,  Direct  Transactions  of  U.S. 
Reporter  With  Foreign  Affiliate. 

The  BE-577  survey  is  a  mandatory 
survey  and  is  conducted  quarterly  by 
the  Bureau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce,  luider 
the  International  Investment  and  Trade 
in  Services  Survey  Act.  BEA  will  send 
BE-577  siuvey  forms  to  potential 
respondents  each  quarter;  responses 
will  be  due  within  30  days  after  the 
close  of  each  fiscal  quarter,  except  for 
the  final  quarter  of  the  fiscal  year,  when 
reports  should  be  filed  within  45  days. 
The  survey  is  a  cut-off  sample  siu^ey 
that  obtains  data  on  transactions  and 
positions  between  U.S. -owned  foreign 
business  enterprises  and  their  U.S. 
parents. 

These  final  rules  increase  the 
exemption  level  for  the  survey — the 
level  at  or  below  which  reports  are  not 
required — from  $20  million  to  $30 
million  in  total  assets,  sales  or  gross 
operating  revenues,  and  net  income 
(positive  or  negative)  of  the  U.S. -owned 
foreign  business  enterprise.  This  change 
will  reduce  the  number  of  respondents 
that  otherwise  must  report  in  the 
survey,  thus  reducing  respondent 
burden,  particularly  for  small 
companies. 

EFFECTIVE  DATE:  These  final  rules  will  be 
effective  January  17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

David  Belli,  Chief,  International 


Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 

SUPPLEMENTARY  INFORMATWN:  On 
September  21,  2000  the  Bureau  of 
Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce,  published  in 
the  Federal  Register,  volume  65,  No. 
184,  FR  57121-57123,  a  notice  of 
proposed  rulemaking  setting  forth 
revised  reporting  requirements  for  the 
BE-577,  Direct  Transactions  of  U.S. 
Reporter  With  Foreign  Affiliate.  No 
conunents  on  the  proposed  rules  were 
received.  Thus,  these  final  rules  are  the 
same  as  the  proposed  rules. 

These  final  rules  amend  15  CFR  part 
806.14  to  set  forth  reporting 
requirements  for  the  BE-577,  Direct 
Transactions  of  U.S.  Reporter  With 
Foreign  Affiliate.  BEA  will  conduct  the 
survey  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  (22  U.S.C.  3101-3108) 
hereinafter,  "the  Act."  Section  4{a)  of 
the  Act  requires  that  with  respect  to 
United  States  direct  investment  abroad, 
the  President  shall,  to  the  extent  he 
deems  necessary  and  feasible — 

(1)  Conduct  a  regular  data  collection 
program  to  secure  current  information 
on  international  capital  flows  and  other 
information  related  to  international 
investment  and  trade  in  services, 
including  (but  not  limited  to)  such 
information  as  may  be  necessary  for 
computing  and  analyzing  the  United 
States  balance  of  payments,  the 
employment  and  taxes  of  United  States 
parents  and  affiliates,  and  the 
international  investment  and  trade  in 
services  position  of  the  United  States; 
and 

(2)  Conduct  such  studies  and  siu^reys 
as  may  be  necessary  to  prepare  reports 
in  a  timely  manner  on  specific  aspects 
of  international  investment  and  trade  in 
services  which  may  have  significant 
implications  for  the  economic  welfare 
and  national  security  of  the  United 
States. 

In  Section  3  of  Executive  Order 
11961,  the  President  delegated  authority 
granted  under  the  Act  as  concerns  direct 
investment  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA. 


The  quarterly  survey  of  U.S.  direct 
investment  abroad  collects  data  on 
transactions  and  positions  between 
U.S.-owned  foreign  business  enterprises 
and  their  U.S.  parents.  The  BE-577  is  a 
cut-off  sample  survey  that  covers  all 
foreign  affiliates  above  a  size-exemption 
level.  The  sample  data  are  used  to 
derive  estimates  in  nonbenchmark  years 
by  extrapolating  forward  similar  data 
reported  in  the  BE-10,  Benchmark 
Survey  of  U.S.  Direct  Investment 
Abroad,  which  is  taken  every  five  years. 
The  data  are  used  in  the  preparation  of 
the  U.S.  international  transactions 
accounts,  the  input-output  accounts, 
and  the  national  income  and  product 
accounts.  The  data  are  needed  to 
measure  the  size  and  economic 
significance  of  U.S.  direct  investment 
abroad,  measure  changes  in  such 
investment,  and  assess  its  impact  on  the 
U.S.  and  foreign  economies.  The  data 
are  disaggregated  by  country  and 
industry  of  foreign  affiliate. 

Under  these  final  rules,  BEA  is 
increasing  the  exemption  level  for 
reporting  on  the  BE-577  quarterly 
siu^rey  from  $20  million  to  $30  million. 
The  exemption  level  is  the  level  of  a 
foreign  affiliate's  assets,  sales,  or  net 
income  at  or  below  which  a  Form  BE- 
577  is  not  required.  Thus,  if  a  foreign 
business  is  owned  10  percent  or  more 
by  the  U.S.  parent,  but  its  total  assets, 
sales  or  gross  operating  revenues,  and 
net  income  all  are  $30  million  (positive 
or  negative)  or  less,  the  U.S.  parent  will 
not  have  to  report  it.  The  exemption 
level  for  the  BE-577  survey  was  last 
raised  following  the  1994  benchmark 
survey  and  was  first  applicable  to  the 
quarterly  survey  covering  the  second 
quarter  of  1995.  The  current  changes  in 
exemption  level  will  first  apply  to  the 
reports  for  the  first  quarter  of  2001. 

BEA  has  made  a  few  changes  to  the 
report  forms  themselves  in  addition  to 
raising  the  exemption  level.  These 
changes,  however,  did  not  require  rule 
changes  and  are  not  reflected  in  the 
final  rules.  BEA  is  extending  the  use  of 
the  North  American  Industry 
Classification  System  (NAICS)  to  the 
BE-577  survey.  NAICS  is  already  being 
used  on  all  BEA  surveys  of  foreign 
direct  investment  in  the  United  States 
and  BEA  used  NAICS  to  collect  industry 
information  on  the  1999  BE-10 
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benchmark  survey  of  U.S.  direct 
investment  abroad.  In  addition,  BEA  is 
modifying  the  detail  on  affiliated 
services  by  type  of  service  by  dropping 
the  category  for  communication  services 
in  the  by-type  breakdown  and  adding 
the  presumably  larger  measurement  and 
consulting  and  research  and 
development  categories.  BEA  is  also 
clarifying  the  instructions. 

Executive  Order  12866 

These  final  rules  are  not  significant 
for  purposes  of  E.O.  12866. 

Executive  Order  13132 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
13132. 

Paperwork  Reduction  Act 

The  collection  of  information  required 
in  these  final  rules  has  been  approved 
by  0MB  (OMB  No.  0608-0004)  under 
the  Paperwork  Reduction  Act. 
Notwithstanding  any  other  provisions  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  Office  of 
Management  and  Budget  control 
number. 

The  survey  is  expected  to  result  in  the 
filing  of  about  12,500  foreign  a^iliate 
reports  by  an  estimated  1,500  U.S. 
parent  companies.  A  parent  company 
must  file  one  form  per  affiliate.  The 
respondent  burden  for  this  collection  of 
information  is  estimated  to  vary  fi-ora 
0.5  hours  to  4  hours  per  response,  with 
an  average  of  1.25  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Because  reports  eire  filed  4  times  per 
year,  50,000  responses  annually  are 
-expected.  Thus  the  total  annual 
respondent  burden  of  the  survey  is 
estimated  at  62,500  hours  (12,500 
respondents  times  4  times  1.25  hours 
average  burden). 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  should  be 
addressed  to:  Director,  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  and  to  the  Office  of 
Management  and  Budget,  O.I.R.A.. 
Paperwork  Reduction  Project  0608- 
0004,  Washington,  DC  20503  (Attention 
PRA  Desk  Officer  for  BEA). 


Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that 
these  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few,  if  any,  small  U.S.  businesses  are 
subject  to  the  reportitig  requirements  of 
this  survey.  Although  the  BE-577 
survey  does  not  itself  collect  data  on  the 
size  of  the  U.S.  companies  that  must 
respond,  data  collected  on  related  BEA 
surveys  indicate  that  the  U.S. 
companies  that  have  direct  investments 
abroad  tend  to  be  quite  large.  The 
exemption  level  for  the  BE-577  survey 
is  set  in  terms  of  the  size  of  a  U.S. 
company's  foreign  affiliates  (foreign 
companies  owned  10  percent  or  more  by 
the  U.S.  company);  if  a  foreign  affiliate 
has  assets,  sales,  or  net  income  greater 
than  the  exemption  level,  it  must  be 
reported.  Usually,  the  U.S.  parent 
company  that  is  required  to  file  the 
report  is  many  times  larger  than  its 
largest  foreign  affiliate. 

Small  U.S.  businesses  tend  to  have 
few,  if  any,  foreign  affiliates  and  the 
foreign  affiliates  that  they  do  own  are 
small.  With  the  increase  in  the 
exemption  level  for  the  BE-577  survey 
from  $20  million  to  $30  million  (stated 
in  terms  of  the  foreign  affiliate's  assets, 
sales,  and  net  income),  even  fewer  small 
U.S.  businesses  will  be  required  to  file 
reports  for  their  foreign  affiliates.  The 
estimated  annual  cost  to  a  U.S.  business 
reporting  for  five  or  fewer  foreign 
affiliates  is  estimated  to  be  less  than 
$1,000. 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments,  Economic 
statistics.  Penalties,  Reporting  and 
recordkeeping  requirements.  United 
States  investment  abroad. 

Dated:  December  1,  2000. 
I.  Steven  Landefeld, 

Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  806 
as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C.  3101- 
3108;  and  E.O.  11961  (3  CFR,  1977  Comp., 
p.  86),  a.s  amended  by  E.O.  12013  (3  CFR, 
1977  Comp.,  p.  147)."E.0.  12318  (3  CFR,  1981 
Comp..  p.  173),  and  E.O.  12518  (3  CFR,  1985 
Comp.,  p.  348). 


§806.14    [Amended] 

2.  Section  806.14(e)  is  amended  by 
removing  "$20,000,000"  and  adding 
"$30,000,000"  in  its  place. 
(PR  Doc.  00-32090  Filed  12-15-00:  8:45  am] 
BILUNG  CODE  3S10-06-M 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  806 

[Docket  No.  000714208-0208-01] 

RIN  0691-AA40 

Direct  Investment  Surveys:  BE-11, 
Annual  Survey  of  U.S.  Direct 
Investment  Abroad 

AGENCY:  Bureau  of  Economic  Analysis, 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  final  rules  amend  the 
reporting  requirements  for  the  BE-11, 
Annual  Survey  of  U.S.  Direct 
Investment  Abroad. 

The  BE-11  survey  is  a  mandatory 
survey  and  is  conducted  armually  by  the 
Bureau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce,  under 
the  International  Investment  and  Trade 
in  Services  Survey  Act.  BEA  will  send 
the  annual  survey  to  potential 
respondents  ill  March  of  each  year; 
responses  will  be  due  by  May  31.  The 
last  BE-11  annual  survey  was 
conducted  for  1998.  (A  BE-11  survey  is 
not  conducted  in  a  year,  such  as  1999, 
when  a  BE-10  Benchmark  Siu^ey  of 
U.S.  Direct  Investment  Abroad  is 
conducted.)  The  survey  is  a  cut-off 
sample  survey  that  obtains  financial  and 
operating  data  covering  the  overall 
operations  of  nonbank  U.S.  parent 
companies  and  their  nonbank  foreign 
affiliates. 

These  final  rules  increase  the 
exemption  level  for  reporting  on  the 
BE-llB(SF)  short  form  and  the  BE-llC 
form  from  $20  million  to  $30  million; 
increase  the  exemption  level  for 
reporting  on  the  BE-llB(LF)  long  form 
from  $50  million  to  $100  million;  and 
direct  U.S.  Reporters  with  total  assets, 
sales  or  gross  operating  revenues,  and 
net  income  less  than  or  equal  to  $100 
million  (positive  or  negative)  to  report 
only  selected  items  on  the  BE-11  A 
form.  These  changes  will  reduce  the 
number  of  reports  that  otherwise  must 
be  filed,  thus  reducing  respondent 
burden,  particularly  for  small 
companies. 

EFFECTIVE  DATE:  These  final  rules  will  be 
effective  January  17,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT:  R. 

David  Belli,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  On 
September  21,  2000.  the  Bureau  of 
Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce,  published  in 
the  Federal  Register,  volume  65,  No. 
184,  FR  57123-57126,  a  notice  of 
proposed  rulemaking  setting  forth 
revised  reporting  requirements  for  the 
BE-11,  Annual  Survey  of  U.S.  Direct 
Investment  Abroad.  No  comments  on 
the  proposed  rules  were  received.  Thus, 
these  final  rules  are  the  same  as  the 
proposed  rules. 

These  final  rules  amend  15  CFR  part 
806.14  to  set  forth  the  reporting 
requirements  for  the  BE-11,  Annual 
Survey  of  U.S.  Direct  Investment 
Abroad.  BEA  will  conduct  the  siu^fey 
under  the  International  Investment  and 
Trade  in  Services  Survey  Act  (22  U.S.C. 
3101-3108),  hereinafter,  "the  Act." 
Section  4(a)  of  the  Act  requires  that  with 
respect  to  United  States  direct 
investment  abroad,  the  President  shall, 
to  the  extent  he  deems  necessary  and 
feasible — 

(1)  Conduct  a  regular  data  collection 
program  to  secvue  current  information 
on  international  capital  flows  and  other 
information  related  to  international 
investment  and  trade  in  services, 
including  (but  not  limited  to)  such 
information  as  may  be  necessary  for 
computing  and  analyzing  the  United 
States  balance  of  payments,  the 
employment  and  taxes  of  United  States 
parents  and  affiliates,  and  the 
international  investment  and  trade  in 
services  position  of  the  United  States; 
and 

(2)  Conduct  such  studies  and  surveys 
as  may  be  necessary  to  prepare  reports 
in  a  timely  manner  on  specific  aspects 
of  international  investment  which  may 
have  significant  implications  for  the 
economic  welfare  and  national  security 
of  the  United  States. 

In  Section  3  of  Executive  Order 
11961,  the  President  delegated  authority 
granted  under  the  Act  as  concerns  direct 
investment  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA. 

The  annual  siu^^ey  of  U.S.  direct 
investment  abroad  provides  a  variety  of 
measures  of  the  overall  operations  of 
U.S.  parent  companies  and  their  foreign 
affiliates,  including  total  assets,  sales, 
net  income,  employment  and  employee 
compensation,  research  and 
development  expenditures,  and  exports 
and  imports  of  goods.  The  BE-11  is  a 


cut-off  sample  survey  that  covers  all 
foreign  affiliates  (and  their  U.S.  parent 
companies)  above  a  size-exemption 
level.  The  sample  data  are  used  to 
derive  universe  estimates  in 
nonbenchmark  years  by  extrapolating 
forward  similar  data  reported  in  the  BE- 
10,  Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad,  which  is  taken 
every  five  years.  The  data  are  needed  to 
measure  the  size  and  economic 
significance  of  U.S.  direct  investment 
abroad,  measure  changes  in  such 
investment,  and  assess  its  impact  on  the 
U.S.  and  foreign  economies.  The  data 
are  disaggregated  by  country  and 
industry  of  the  foreign  affiliate  and  by 
industry  of  the  U.S.  parent. 

The  siu^ey  consists  of  an  instruction 
booklet,  a  claim  for  not  filing  the  BE- 
1 1 ,  and  the  following  report  forms: 

1.  Form  BE-11  A — Report  for  nonbank 
U.S.  Reporters; 

2.  Form  BE-llB(LF)  (Long  Form)— 
Report  for  majority-owned  nonbank 
foreign  affiliates  with  assets,  sales,  or 
net  income  greater  than  $100  million 
(positive  or  negative); 

3.  Form  BE-llB(SF)  (Short  Form)— 
Report  for  majority-owned  nonbank 
foreign  affiliates  with  assets,  sales,  or 
net  income  greater  than  $30  million,  but 
not  greater  than  $100  million  (positive 
or  negative);  and 

4.  Form  BE-llC — report  for  minority- 
owned  nonbank  foreign  affiliates  with 
assets,  sales,  or  net  income  greater  than 
$30  million  (positive  or  negative). 

Under  these  final  rules,  BEA  is 
increasing  the  exemption  level  for 
reporting  on  the  BE-llB(SF)  short  form 
and  BE-llC  form  from  $20  million  to 
$30  million  and  the  exemption  level  for 
reporting  on  the  BE-11B{LF)  long  form 
from  $50  million  to  $100  million.  The 
exemption  level  for  these  forms  is  the 
level  of  a  foreign  affiliate's  assets,  sales, 
or  net  income  at  or  below  which  a  form 
is  not  required.  In  addition  to  raising  the 
exemption  levels,  BEA  is  directing  U.S. 
Reporters  with  total  assets,  sales,  or 
gross  operating  revenues,  and  net 
income  less  than  or  equal  to  $100 
million  (positive  or  negative)  to  report 
only  selected  items  on  the  BE-11  A 
form. 

For  fiscal  year  2002  only,  these  final 
rules  will  require  the  largest  nonbank 
foreign  affiliates  owned  between  10  and 
20  percent  to  be  reported  on  Form  BE- 
llC,  along  with  affiliates  owned 
between  20  and  50  percent.  In  all  years, 
reporting  on  Form  BE-1 1 C  is  required  if 
an  affiliate  is  owned  between  20  and  50 
percent  by  all  U.S.  Reporters  combined 
and  if  its  assets,  sales,  or  net  income 
exceed  $30  million  (positive  or 
negative).  Primarily  to  reduce  reporting 
burden  of  the  survey,  affiliates  owned 


less  than  20  percent  do  not  have  to  be 
reported  annually.  However.  U.S.  direct 
investment  abroad  is  defined  by  law  to 
include  all  foreign  business  enterprises 
owned  10  (not  20)  percent  or  more, 
directly  or  indirectly,  by  a  U.S.  person. 
BEA  conducts  periodic  benchmark 
siureys  of  U.S.  direct  investment  abroad 
(the  BE-10),  covering  all  foreign 
affiliates  owned  10  percent  or  more.  A 
benchmark  survey  for  the  year  1999  is 
now  being  conducted;  the  next 
benchmark  survey  will  cover  the  year 
2004.  In  order  to  maintain  reliable 
estimates  of  data  for  the  universe  of  all 
foreign  affiliates  in  nonbenchmark 
years,  reporting  for  the  largest  affiliates 
owned  between  10  and  20  percent  is 
needed  for  at  least  one  year  between 
benchmark  siuveys.  Although  the  U.S. 
ownership  percentages  in  these  affiliates 
are  low,  some  of  the  affiliates  are  very 
large  and  have  a  sizable  impact  on  the 
estimates.  Under  these  final  rules, 
submission  of  Form  BE-llC  for 
nonbank  foreign  affiliates  owned 
directly  and/or  indirectly,  at  least  10 
percent  by  one  U.S.  Reporter,  but  less 
than  20  percent  by  all  U.S.  Reporters  of 
the  affiliate  combined,  and  for  which 
assets,  sales,  or  net  income  exceed  $100 
million  (positive  or  negative)  would  be 
required  for  fiscal  year  2002  only. 

These  new  rules  will  first  apply  to  the 
survey  covering  fiscal  year  2000.  The 

2000  forms  will  be  mailed  out  in  March 

2001  and  will  be  due  May  31,  2001. 
BEA  has  made  a  few  changes  to  the 

report  forms  themselves.  These  changes, 
however,  did  not  require  rule  changes 
and  are  not  reflected  in  the  final  rules. 
BEA  is  extending  the  use  of  the  North 
American  Industry  Classification 
System  (NAICS)  to  the  annual  survey. 
NAICS  is  already  being  used  on  all  BEA 
surveys  of  foreign  direct  investment  in 
the  United  States  and  BEA  used  NAICS 
to  collect  industry  information  on  the 
1999  BE-10  benchmark  survey  of  U.S. 
direct  investment  abroad. 

In  addition  to  the  change  in  industry 
classification,  BEA  is  adding  equity 
ownership,  interest  received,  and 
interest  paid  to  the  BE-llB(LF); 
expanding  the  owner's  equity  section  on 
the  BE-llB(LF);  reducing  the  detail 
collected  on  the  composition  of  external 
finances  of  the  foreign  affiliate  on  the 
BE-llB(LF);  and  deleting  production 
royalty  payments  on  the  BE-llB(LF). 
Finally,  BEA  is  making  improvements 
in  the  layout  of  the  survey  forms,  and 
in  the  placement  and  clarify  of 
instructions.  The  design  follows  that 
used  for  the  BE-10  benchmark  survey. 

Executive  Order  12866 

These  final  rules  are  not  significant 
for  purposes  of  E.O.  12866. 
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Executive  Order  13132 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
13132. 

Paperwork  Reduction  Act 

The  collection  of  information  required 
in  these  final  rules  has  been  approved 
by  0MB  (OMB  No.  0608-0053)  under 
the  Paperwork  Reduction  Act. 
Notwithstanding  any  other  provisions  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection-of-information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  Office  of 
Management  and  Budget  control 
number. 

The  survey  is  expected  to  result  in  the 
filing  of  reports  from  about  1 ,500 
respondents.  The  respondent  burden  for 
this  collection  of  information  is 
estimated  to  vary  from  4  to  3,000  hours 
per  response,  with  an  average  of  68.4 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus  the  total 
respondent  burden  of  the  survey  is 
estimated  at  102,600  hoius  (1,500 
respondents  times  68.4  hours  average 
burden). 

Comments  regarding  the  burden 
estimate  or  any  other  asipect  of  this 
collection  of  information  should  be 
addressed  to:  Director,  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  and  to  die  Office  of 
Management  and  Budget,  O.I.R.A., 
Paperwork  Reduction  Project  0608- 
0053,  Washington,  DC  20503  (Attention 
PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regidation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Coiuisel  for  Advocacy, 
Small  Business  Administration,  under 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that 
these  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few,  if  any,  small  U.S.  businesses  are 
subject  to  the  reporting  requirements  of 
this  survey.  U.S.  companies  that  have 
direct  investments  abroad  tend  to  be 
quite  large.  The  exemption  level  for  the 
BE-11  survey  is  set  in  terms  of  the  size 
of  a  U.S.  company's  foreign  affiliates 
(foreign  companies  owned  10  percent  or 


more  by  the  U.S.  company);  if  a  foreign 
affiliate  has  assets,  sales,  or  net  income 
greater  than  the  exemption  level,  it  must 
be  reported  on  Form  BE-llB(LF),  BE- 
llB(SF).  or  BE-llC.  Usually,  die  U.S. 
parent  company  that  is  required  to  file 
the  report  is  many  times  larger  than  its 
largest  foreign  affiliate.  With  the 
increase  in  the  exemption  level  for  the 
BE-11  survey  from  $20  million  to  $30 
million,  even  fewer  small  U.S. 
businesses  will  be  required  to  file.  To 
further  reduce  the  reporting  burden  on 
small  businesses,  U.S.  Reporters  with 
total  assets,  sales  or  gross  operating 
revenues,  and  net  income  less  than  or 
equal  to  $100  million  (positive  or 
negative)  are  required  to  report  only 
selected  items  on  the  BE-11  A  form  for 
U.S.  Reporters  in  addition  to  forms  they 
may  be  required  to  file  for  their  foreign 
affiliates. 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statistics.  Penalties,  Reporting  and 
recordkeeping  requirements,  United 
States  investment  abroad. 

Dated:  December  1,  2000. 
I.  Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  806 
as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C.  3101- 
3108;  and  E.O.  11961  (3  CFR,  1977  Comp., 
p.  86).  as  amended  by  E.O.  12013  (3  CFR, 
1977  Comp.,  p.  147),  E.O.  12318  (3  CFR,  1981 
Comp.,  p.  173),  and  E.O..  12518  (3  CFR,  1985 
Comp.,  p.  348). 

2.  Section  806.14(f)(3)(i),  (f){3)(ii), 
{f){3)(iii),  and  (f)(3){iv)(A)  duough  (C), 
are  revised  to  read  as  follows: 

§806.14    U.S.  direct  investment  abroad. 

***** 

(f)*   *   * 

(3)*    *    * 

(i)  Form  BE-11  A  (Report  for  U.S. 
Reporter)  must  be  filed  by  each  nonbank 
U.S.  person  having  a  foreign  affiliate 
reportable  on  form  BE-llB(LF),  BE- 
IIB(SF),  or  BE-llC.  If  the  U.S.  reporter 
is  a  corporation.  Form  BE-11  A  is 
required  to  cover  the  fully  consolidated 
U.S.  domestic  business  enterprise. 

(A)  If  for  a  nonbank  U.S.  Reporter  any 
one  of  the  following  three  items — total 
assets,  sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  U.S.  income  taxes — 
was  greater  than  $100  million  (positive 


or  negative)  at  the  end  of,  or  for,  the 
Reporter's  fiscal  year,  the  U.S.  Reporter 
must  file  a  complete  Form  BE-11  A.  It 
must  also  file  a  Form  BE-llB(LF),  BE- 
IIB(SF),  or  BE-llC,  as  applicable,  for 
each  nonexempt  foreign  affiliate. 

(B)  If  for  a  nonbank  U.S.  Reporter  no 
one  of  the  three  items  listed  in 
paragraph  (f)(3)(i)(A)  of  this  section  was 
greater  than  $100  million  (positive  or 
negative)  at  the  end  of,  or  for,  the 
Reporter's  fiscal  year,  the  U.S.  Reporter 
is  required  to  file  on  Form  BE-11  A  only 
items  1  through  27  and  Part  IV.  It  must 
also  file  a  Form  BE-llB(LF),  BE- 
IIB(SF),  or  BE-llC,  as  applicable,  for 
each  nonexempt  foreign  affiliate. 

(ii)  (Form  BE-llB(LF)  or  (SF)  (Report 
for  Majority-owned  Foreign  Affiliate). 

(A)  A  BE-llB(LF)  (Long  Form)  is 
required  to  be  filed  for  each  majority- 
owned  nonbank  foreign  affiliate  of  a 
nonbank  U.S.  Reporter  for  which  any 
one  of  the  three  items — total  assets, 
sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income, 
taxes — was  greater  than  $100  million 
(positive  or  negative)  at  the  end  of,  or 
for,  for  the  affiliate's  fiscal  year. 

(B)  A  BE-llB(SF)(Short  Form)  is 
required  to  be  filed  for  each  majority- 
owned  nonbank  foreign  affiliate  of  a 
nonbank  U.S.  Reporter  for  which  any 
one  of  the  three  items  listed  in 
paragraph  (f)(3)(ii)(A)  of  this  section  was 
greater  than  $30  million  (positive  or 
negative),  but  for  which  no  one  of  these 
items  was  greater  than  $100  million 
(positive  or  negative),  at  the  end  of,  or 
for,  the  affiliate's  fiscal  year. 

(iii)  Form  BE-llC  {Report  for 
Minority-owned  Foreign  Affiliate)  must 
be  filed  for  each  minority-owned 
nonbank  foreign  affiliate  that  is  owned 
at  least  20  percent,  but  not  more  than  50 
percent,  directly  and/or  indirectly,  by 
all  U.S.  Reporters  of  the  affiliate 
combined,  and  for  which  any  one  of  the 
three  itemslisted  in 

paragraph(f)(3)(ii)(A)  of  this  section  was 
greater  than  $30  million  (positive  or 
negative)  at  the  end  of,  or  for,  the 
affiliate's  fiscal  year.  In  addition,  for  the 
report  covering  fiscal  year  2002  only,  a 
Form  BE-llC  must  be  filed  for  each 
minority-owned  nonbank  foreign 
affiliate  that  is  owned,  directly  or 
indirectly,  at  least  10  percent  by  one 
U.S.  Reporter,  but  less  than  20  percent 
by  all  U.S.  Reporters  of  the  affiliate 
combined,  and  for  which  any  one  of  the 
three  items  listed  in  paragraph 
(f)(3)(ii)(A)  of  this  section  was  greater 
than  $100  million  (positive  or  negative) 
at  the  end  of,  or  for,  the  affiliate's  fiscal 
year. 

(iv)*  *  * 


(A)  None  of  the  three  items  listed  in 
paragraph  (f)(3)(ii)(A)  of  this  section 
exceeds  $30  million  (positive  or 
negative). 

IB)  For  fiscal  year  2002  only,  it  is  less 
than  20  percent  owned,  direcdy  or 
indirectly,  by  all  U.S.  Reporters  of  the 
affiliate  combined  and  none  of  the  three 
items  listed  in  paragraph  {f)(3){ii)(A)  of 
this  section  exceeds  $100  million 
(positive  or  negative). 

(C)  For  fiscal  years  other  than  2002,  it 
is  less  than  20  percent  owned,  directly 
or  indirecdy  by  all  U.S.  Reporters  of  the 
affiliate  combined. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docket  Nos.  97-2295  (Formerty  9&- 
47),  97-3032,  98-3644,  98-4720,  99-5704, 
99-6298,  99-6575,  and  99-6576] 

RIN  2125-AE11,  AE25,  AE38,  AE50,  AE58, 
AE66,  AE71.andAE72 

National  Standards  for  Traffic  Control 
Devices;  Manual  on  Uniform  Traffic 
Control  Devices  for  Streets  and 
Highways 

agency:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
ACTION:  Final  amendments  to  the 
Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD). 

StJMMARY:  This  document  contains  the 
complete  revision  to  the  MUTCD  as 
adopted  by  the  FHWA.  The  MUTCD  is 
incorporated  by  reference  in  23  CFR 
part  655,  subpart  F  and  recognized  as 
the  national  standard  for  traffic  control 
devices  on  all  public  roads.  The  new 
MUTCD  has  incorporated  technological 
advances  and  application  change,  as 
well  as  improved  the  overall 
organization  to  clarify  the  discussion  of 
the  content. 


DATES:  The  final  rule  is  effective  January 
17,  2001.  However,  the  FHWA  is  setting 
later  compliance  dates  for  some  portions 
of  the  MUTCD;  see  the  SUPPLEMENTARY 
INFORMATION  section  for  further  details. 
Incorporation  by  reference  of  the 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  D.  L.  Huckaby,  Office  of 
Transportation  Operations  (HOTO-1), 
(202)  366-9064,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Room  3412,  Washington,  DC 
20590.  Office  hours  are  firom  7:45  a.m. 
to  4:15  p.m.  E.T.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPi^MENTARY  INFORMATX>N: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL— 401,  by  using  the 
imiversal  resource  locator  (URL)  http:// 
dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  web  site  at  http:// 
www.access.gpo.gov/nara. 

The  text  for  the  millennium  edition  of 
die  MUTCD  is  available  from  die  FHWA 
Office  of  Transportation  Operations' 
web  site  at:  http://mutcd.fhwa.dot.gov 

Background 

The  FHWA  announced  its  intent  to 
rewrite  and  reformat  the  MUTCD  on 
January  10,  1992.  at  57  FR  1134.  The 
purpose  of  this  rewrite  effort  is  to 
reformat  the  text  for  clarity  of  intended 
meanings,  to  include  metric  dimensions 
(i.e.,  both  English  and  metric 
dimensions  will  be  included  in  the  text) 


and  values  for  the  design  and 
installation  of  traffic  control  devices, 
and  to  improve  the  overall  organization 
and  discussion  of  the  contents  in  the 
MUTCD. 

Although  the  Federal  Highway 
Administrator  is  responsible  for 
adopting  the  changes  contained  in  this 
new  millennium  edition,  the  National 
Committee  on  Uniform  Traffic  Control 
Devices  (NCUTCD)  took  the  lead  in  this 
effort  to  rewrite  and  reformat  the 
MUTCD.  The  NCUTCD  is  a  national 
organization  of  individuals  from  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO), 
the  National  Association  of  County 
Engineers  (NACE),  the  American  Public 
Works  Association  (APWA).  the 
Institute  of  Transportation  Engineers 
(ITE),  and  other  organizations  that  have 
extensive  experience  in  the  installation 
and  maintenance  of  traffic  control 
devices.  The  NCUTCD  voluntarily 
assumed  the  arduous  task  of  rewriting, 
reformatting  and  editing  the  entire  1988 
MUTCD  into  an  updated  and  more  user 
friendly  document. 

The  FHWA  reviewed  and 
incorporated  most  of  the  NCUTCD's 
proposals  for  revising  the  MUTCD  in 
several  Federal  Register  notices  of 
proposed  amendments.  This  document 
contains  the  disposition  of  the 
comments  to  the  dockets  of  the  notices 
of  proposed  amendments  which  were 
published  in  the  Federal  Register 
shown  in  the  table  below.  The  table  also 
shows  the  number  of  letters  submitted 
to  each  docket  and  the  number  of 
separate  comments  addressed  as  part  of 
the  FHWA  review  and  deliberation. 

Adopted  changes  to  the  MUTCD  text, 
as  discussed  herein,  are  available  on  the 
MUTCD  Internet  site  (http:// 
mutcd.fhwa.dot.gov).  The  final  nde  text 
will  be  available  on  the  MUTCD  Internet 
site  in  December  2000.  Anyone  unable 
to  download  the  text  should  write  to  the 
Federal  Highway  Administration,  Office 
of  Transportation  Operations,  HOTO-1, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590. 


Table  of  Notices  of  Proposed  Amendments  Published  by  FHWA 


Part  1  

Part  1  (update) 

Chapters  2A,D,E,F,I 
Chapters  2G,  2H 


General  provisions/Definitions 
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Summary  of  Comments 

The  FHWA  has  reviewed  the 
comments  received  in  response  to  the 
dockets  listed  above  and  other 
information  related  to  the  MUTCD  and 
these  proposals.  The  FHWA  is  acting  on 
the  following  items  published  in  the 
notice  of  proposed  amendments.  Each 
action  and  its  basis  is  summarized 
below: 

Discussion  of  Adopted  Amendments  to 
Part  1 — General  Provisions 

The  FHWA  received  146  comments 
from  38  commenters  concerning  Part  1. 
Only  the  technical  (not  editorial) 
comments  are  addressed  in  this 
discussion.  Two  notices  of  proposed 
amendments  (NPA)  were  published  at 
62  FR  64324  on  December  5,  1997,  and 
at  64  FR  73612  on  December  30,  1999. 

1.  In  Part  1  Introduction,  the  FHWA 
is  incorporating  a  discussion  on 
defining  the  following  condition 
headings:  STANDARD,  OPTION, 
GUIDANCE,  and  SUPPORT.  This 
change  addresses  many  comments 
received  regarding  the  difficulty  in 
distinguishing  between  distinct  sections 
in  previous  editions  of  the  MUTCD.  In 
the  NPA  for  Part  1 ,  this  discussion  was 
covered  in  Section  lA.lO  MUTCD 
Changes,  Interpretations,  and 
Experimentations.  Based  on  docket 
comments,  the  FHWA  believes  it  is 
important  for  the  reader  to  see  this 
discussion  before  proceeding  to  the 


other  sections  of  the  manual.  Therefore, 
the  FHWA  is  moving  this  discussion  to 
the  Introduction. 

The  FHWA  is  also  changing  the  way 
that  these  condition  headings  appear 
throughout  the  text.  The  FHWA 
received  many  comments  expressing  a 
need  for  improvement  in  the  blocked 
headings  found  in  the  notice  of 
proposed  amendments.  An  explanation 
of  both  the  terms  and  new  heading  style 
is  included  in  the  Introduction. 

Also  being  added  is  a  new 
STANDARD  statement  indicating  that 
any  traffic  control  device  design  or 
application  provision  contained  in  the 
MUTCD  shall  be  considered  in  the 
public  domain.  The  FHWA  will  not 
include  any  copyrighted  or  patented 
devices  in  the  MUTCD  with  the 
exception  of  the  Interstate  Shield,  a 
copyrighted  device  developed  by  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO). 
Since  this  is  a  frequently  asked 
question,  the  FHWA  has  decided  to 
include  language  in  the  MUTCD  to 
address  this  policy. 

A  new  GUIDANCE  paragraph  is 
added  to  Part  1  Introduction  to  discuss 
the  use  of  the  International  System  of 
Units,  a  modernized  version  of  the 
Metric  system,  and  English  units  used 
throughout  the  MUTCD.  The  FHWA 
recommends  that  a  decision  be  made  to 
consistently  use  either  the  International 
System  of  Units  (Metric)  or  English 


units  in  the  design  and  installation  of 
traffic  control  devices. 

2.  In  Table  I.l,  Evolution  of  the 
MUTCD,  two  other  revisions  to  the  1988 
MUTCD  are  added  for  a  total  of  seven 
revisions  to  the  1988  MUTCD,  instead  of 
the  five  revisions  previously  shown  in 
the  table.  The  FHWA  has  also  added  the 
new  milleimium  edition  to  this  table. 

3.  In  Section  lA.Ol  Purpose  of  Traffic 
Control  Devices,  paragraph  1,  the  term 
"road  users"  is  referenced.  Road  user  is 
the  preferred  term  because  it 
encompasses  both  motorized  and  non- 
motorized  traffic.  The  term  "road  user" 
is  defined  in  Section  IA.13.  The  FHWA 
did  not  receive  any  docket  comments  on 
this  change. 

4.  In  Section  IA.02  Principles  of 
Traffic  Control  Devices,  under  the 
SUPPORT  statement,  the  term  "speed" 
is  added  as  a  variable  that  governs  the 
design,  operation,  placement,  and 
location  of  various  traffic  control 
devices.  The  traveling  speed  of  road 
users  can  affect  their  ability  to 
appropriately  respond  to  the  driving 
task.  The  FHWA  did  not  receive  any 
docket  comments  on  this  change. 

5.  In  Section  IA.03  Design  of  Traffic 
Control  Devices,  under  the  STANDARD 
statement,  the  term  "colors"  is  added  to 
the  statement  that  all  symbols  not 
shown  in  the  "Standard  Highway 
Signs"  1  book  shall  be  adopted  using  the 


•  "Standard  Highway  Signs."  FHWA,  1979 
Edition  is  included  by  reference  in  the  1988 
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procedures  described  in  Section  lA.lO, 
"MUTCD  Changes,  Interpretations,  and 
Experimentations."  The  FHWA  did  not 
receive  any  docket  comments  on  this 
change. 

Also  in  this  section,  an  OPTION  is 
added  to  explain  that  State  and  local 
highway  agencies  may  develop  word 
message  signs  to  notify  road  users  of 
special  regulations  or  situations.  The 
FHWA  did  not  receive  any  docket 
comments  on  this  change. 

6.  In  Section  1A.05  Maintenance  of 
Traffic  Control  Devices,  GUIDANCE  is 
added  to  explain  the  difference  between 
functional  and  physical  maintenance. 
The  FHWA  did  not  receive  any  docket 
comments  on  this  change. 

7.  In  Section  1A.07  Responsibility  for 
Traffic  Control  Devices,  under  the 
STANDARD  statement,  a  reference  to  23 
CFR  655.603  is  added  to  adopt  the 
MUTCD  as  the  national  standard  for  all 
traffic  control  devices,  and  require  that 
any  State  or  other  Federal  agency 
MUTCD  shall  be  in  substantial 
conformance  with  the  national 
standards.  The  FHWA  did  not  receive 
any  docket  comments  on  this  change. 

8.  In  Section  1A.08  Authority  for 
Placement  of  Treiffic  Control  Devices, 
(titled  in  the  1999  NPA  as  "Placement 
Authority,")  paragraph  1,  STANDARD 
language  is  added  to  require  that  all 
traffic  control  devices  and  any  other 
signs  or  messages  within  the  street  or 
highway  right-of-way  shall  be  placed 
only  as  authorized  by  a  public  authority 
or  official  having  jurisdiction  for  the 
street  or  highway.  The  FHWA  did  not 
receive  any  docket  comments  on  this 
change. 

Also  in  Section  IA.08,  GUIDANCE  is 
added  to  indicate  that  any  unauthorized 
traffic  control  device  or  any  non- 
essential sign  or  message  placed  within 
the  highway  right-of-way  should  be 
removed.  The  FHWA  did  not  receive 
any  docket  comments  on  this  change. 

9.  In  Section  IA.09  Engineering  Study 
and  Engineering  Judgment  (titled  in  the 
1999  NPA  as  "Engineering  Study  or 
Judgment  Required"),  a  clarification 
discussion  on  the  difference  between 
engineering  study  and  engineering 
judgment  is  added.  The  FHWA  did  not 
receive  any  docket  comments  opposed 
to  adding  this  discussion. 

Also  in  Section  1A.09,  one 
commenter  stated  that  the  word 
"required"  in  the  title  of  this  section 
(titled  in  the  1999  NPA  as  "Engineering 
Study  or  Judgment  Required"),  conflicts 


MUTCD.  It  is  available  for  purchase  from  the 
Government  Printing  Office.  Superintendent  of 
Documents.  PO  Box  371954,  Pittsburgh,  PA  15250- 
7954.  It  is  available  for  inspection  and  copying  at 
the  FHWA  Washington  Headquarters  and  all  FHWA 
Division  Offices  as  prescribed  at  49  CFR  part  7. 


with  the  GUIDANCE  given  in  this 
section.  The  FHWA  agrees  and  has 
changed  the  title  of  this  section  to 
"Engineering  Study  and  Engineering 
Judgment,"  because  that  title  more 
appropriately  conveys  the  objective  of 
the  section. 

The  same  commenter  also 
recommended  that  the  STANDARD 
statement,  which  provides  that  the 
inclusion  of  a  traffic  control  device  in 
the  MUTCD  is  not  a  legal  requirement 
for  their  installation,  be  deleted  from 
this  section  because  he  did  not  see  its 
purpose.  The  FHWA  disagrees  because 
the  STANDARD  statement  complements 
the  GUIDANCE  paragraphs  in  this 
section  that  discuss  that  the  decision  to 
use  a  particular  device  should  be  made 
on  the  basis  of  an  engineering  study  or 
the  application  of  engineering  judgment. 

10.  In  Section  lA.lO  Interpretations, 
Experimentations,  and  Changes, 
STANDARD  language  is  added  to 
paragraph  1  to  prohibit  the  design, 
application,  and  placement  of  traffic 
control  devices  other  than  those 
adopted  in  the  MUTCD,  unless  the 
process  for  an  interpretation, 
experimentation,  or  change  is  followed. 

Also  in  Section  lA.lO,  is  a  new 
GUIDANCE  statement  indicating  that 
any  request  for  permission  to 
experiment  with  a  new  traffic  control 
device  should  contain  a  legally  binding 
statement  certifying  that  the  traffic 
control  device  is  not  protected  by  a 
patent  or  a  copyright  since  patented  or 
copyright  protected  traffic  control 
devices  are  not  permitted  in  the 
MUTCD,  except  for  the  Interstate     • 
Shield. 

11.  A  new  Section  1A.13  Definitions 
of  Words  and  Phrases,  is  added. 
Definitions  in  this  section  are  provided 
for  terms  that  are  universally  used 
throughout  the  MUTCD.  The  definitions 
for  terms  found  in  only  one  section  of 
the  MUTCD  can  be  found  within  the 
specific  section.  The  FHWA  did  not 
receive  any  docket  comments  opposed 
to  this  change.  However,  the  FHWA  did 
receive  editorial  comments  on  some  of 
the  definitions,  and  they  are 
incorporated  as  minor  modifications  to 
the  text. 

12.  A  new  Section  IA.14 
Abbreviations  Used  on  Traffic  Control 
Devices,  is  added.  These  abbreviations 
shall  be  the  STANDARD  for  word 
messages  used  in  conjunction  with 
traffic  control  devices.  The  FHWA  did 
not  receive  any  docket  comments 
opposed  to  this  change.  However,  the 
FHWA  did  receive  editorial  comments 
which  have  been  incorporated  as  minor 
modifications  to  the  text. 


Discussion  of  Adopted  Amendments  to 
Chapter  2A — General  Provisions  and 
Standards 

The  FHWA  received  800  comments 
from  47  commenters  concerning  Parts 
2A,  2D,  2E,  2F,  and  21.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 
published  at  63  FR  31950  on  June  11. 
1998. 

13.  The  heading  for  Chapter  2 A  is 
changed  from  "Introduction  and 
General  Standards"  to  "General 
Provisions  and  Standards."  This  title 
better  describes  the  discussion  in  this 
chapter.  There  were  no  docket 
comments  on  this  change. 

14.  In  Section  2A.01  Function  and 
Purpose  of  Signs,  the  STANDARD  is 
modified  to  make  the  design  and 
application  standards  for  "all"  signs 
dependent  on  the  particular  class  of 
highway  on  which  they  are  used.  The 
1988  MUTCD  only  specified  "guide" 
signs  rather  than  "all"  signs.  The  FHWA 
has  also  added  "special  purpose  roads" 
to  the  list  of  highway  classification 
definitions  in  this  section.  The  FHWA 
received  no  docket  comments  on  this 
section. 

15.  In  Section  2A.07  the  title  is 
changed  from  "Variable  Message  Signs" 
to  "Changeable  Message  Signs"  which  is 
more  commonly  used  within  the 
transportation  field  and  throughout 
MUTCD  Sections  6F.02  and  6F.52.  The 
FHWA  is  also  referring  readers  to 
Section  6F.02  for  more  detailed 
discussion  on  changeable  message  signs. 
There  were  no  docket  comments  on  this 
section. 

16.  In  Section  2A.D8  Illumination  and 
Retroreflectivity,  two  tables  are  added 
(Table  2A.1  and  2A.2)  to  help  clarify  the 
text  that  used  to  be  in  Sections  2A.16, 
2A.17,  and  2A.18  of  the  1988  MUTCD. 
The  FHWA  received  no  docket 
comments  on  this  section.  In  the 
STANDARD  statement,  the  requirement 
of  sign  retroreflectivity  or  illumination 
is  extended  to  include  guide  signs.  This 
requirement  applies  to  all  signs  unless 
specifically  stated  otherwise  in  the 
MUTCD  text  for  a  particular  sign  or 
group  of  signs.  The  FHJVA  believes  this 
will  improve  safety  and  visibility  during 
adverse  ambient  conditions.  There  were 
no  docket  comments  on  this  section. 

17.  In  Section  2A.10  Shapes,  a  new 
Table  2A.3,  Use  of  Shapes,  is  added.  In 
this  new  table,  the  following  shapes  are 
for  exclusive  use:  STOP  sign,  YIELD 
sign,  pennant,  crossbuck,  and  trapezoid. 
The  trapezoid  shape  is  exclusively  for 
recreational  signs.  However,  as  one 
commenter  noted,  since  most 
recreational  signs  currently  installed  are 
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rectangular,  the  FHWA  has  also 
included  the  recreation  signs  in  the 
guide  signs  category  (see  double  asterisk 
in  new  table). 

18.  In  Section  2A.ll  Sign  Colors,  a 
new  Table  2A.4.  Uses  of  Sign  Colors  is 
added.  The  FHWA  has  also  included  a 
statement  that  the  color  coordinates  and 
values  shall  conform  to  those  shown  in 
the  color  specifications  described  in  the 
"Standard  Highway  Signs"  (SHS) 
Book.'  There  were  no  docket  comments 
on  this  section. 

The  FHWA  believes  that  including 
this  statement  will  help  promote 
uniformity  of  colors  where  traffic 
control  signs  are  designed  and  installed 
by  providing  the  reader  with  a  specific 
reference  source  for  determining  the 
proper  color  coordinates  and  values. 

19.  In  Section  2A.13  Symbols, 
paragraph  2  explains  that  new  symbol 
signs  shall  be  adopted  by  FHWA  based 
on  research  evaluation  studies  to 
determine  comprehension  data  and 
recognition/legibility  distance  for  the 
symbol  sign.  The  FHWA  added  an 
C3PTI0N  statement  for  State  and/or  local 
highway  agencies  to  conduct  these 
research  studies.  There  were  no  docket 
comments  on  this  section. 

20.  In  Section  2A.14  Word  Messages, 
paragraph  2  provides  GUIDANCE  for 
determining  sign  letter  heights  is  added. 
Sign  letter  heights  should  be  determined 
based  on  1  inch  per  40  feet  of  legibility 
distance.  The  FHWA  believes  this 
amendment  will  improve  sign  legibility 
for  all  road  users,  especially  for  older 
road  users  whose  vision  may  be 
diminished.  The  FHWA  received  no 
docket  comments  on  this  section. 

In  paragraph  5,  an  OPTION  is 
provided  for  State  and  local  highway 
agencies  to  use  the  combination  of 
lowercase  letters  with  initial  uppercase 
letters  for  street  name  signs.  In  Section 
2A.15  of  the  1988  MUTCD,  this  OPTION 
only  applied  to  destination  guide  signs 
and  did  not  give  States  this  flexibility. 
The  FHWA  has  also  eliminated  the 
restriction  for  using  series  B  alphabets 
only  on  street  name  signs.  States  now 
have  the  flexibility  to  use  other  standard 
series  alphabets,  as  appropriate.  There 
were  no  docket  comments  on  this 
section. 

21.  In  Section  2A.17  Overhead  Sign 
Installations,  the  FHWA  removed  the 
restriction  for  placing  signs  on  bridges 
located  along  only  "urban"  freeways 
and  expressways  in  the  OPTION 
statement.  Overhead  signs  may  be 
placed  on  "any"  freeway  or  expressway 
bridge  where  feasible,  to  enhance  safety 
and  economy.  This  change  provides 
more  installation  flexibility  to  State  and 


2  Ibid. 


local  highway  agencies.  There  were  no 
docket  comments  on  this  section. 

22.  In  Section  2A.18  Mounting 
Height,  paragraph  7  allows  State  and 
local  highway  agencies  the  OPTION  to 
adjust  the  mounting  height  of  signs 
when  the  sign  supports  are  located  near 
the  edge  of  the  right-of-way  on  a  steep 
backslope.  There  were  no  docket 
comments  on  this  section. 

23.  In  the  first  paragraph  of  Section 
2A.19  Lateral  Offset,  a  STANDARD  is 
added  that  requires  sign  supports  within 
the  clear  zone  to  be  breakaway  or 
shielded  for  the  safety  of  the  road  user 
particularly  in  run-off-road  incidents. 
There  were  no  docket  comments  on  this 
section. 

24.  In  Section  2A.23  Maintenance, 
GUIDANCE  is  added  to  paragraph  2 
which  recommends  that  maintenance 
inspections  be  conducted  both  day  and 
night.  Although  this  is  a  general  practice 
among  many  engineering  and 
transportation  officials,  the  FHWA 
believes  it  is  a  practice  worth  reiterating 
in  the  MUTCD.  There  were  no  docket 
comments  on  this  section. 

25.  In  Section  2A.24  Wrong-Way 
Traffic  Control,  the  FHWA  has  deleted 
the  OPTION  and  SUPPORT  text  that 
appeared  in  the  NPA  and  modified  the 
figures  to  more  accurately  show  the 
typical  sign  application  for  wrong-way 
traffic  control.  This  change  helps  the 
text  read  clearer  and  is  based  on  the 
FHWA  internal  review  process  which 
identified  inconsistencies,  redundancy, 
and  confusion  between  the  text  and  the 
accompanying  typical  figures. 

Discussion  of  Adopted  Amendments  to 
Chapter  2B — Regulatory  Signs 

The  FHWA  received  304  comments 
from  86  commenters  concerning 
Chapter  2B  Regulatory  Signs.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 
published  at  64  FR  71358  on  December 
21,  1999. 

26.  In  Section  2B.03  Size  of 
Regulatory  Signs,  the  FHWA  received 
several  comments  requesting  the 
addition  of  a  table  that  depicts  sign 
sizes.  The  FHWA  has  adopted  a  similar 
format  to  the  one  recommended  by  the 
NCUTCD  that  expands  the  sign  category 
headings  to  cover  additional  sizes.  Table 
2B-1  lists  sign  sizes  for  Conventional 
Roads,  Expressways,  and  Freeways, 
"minimum"  and  "oversized"  signs. 

27.  hi  Section  2B.04  STOP  Sign, 
paragraph  3,  under  the  STANDARD 
statement,  we  proposed  text  requiring 
the  use  of  the  4-way  supplemental 
plaque  (Rl-3)  at  intersections  where  all 
approaches  are  controlled  by  STOP 
signs.  This  practice  was  optional  in  the 


1988  MUTCD.  The  FHWA  received  one 
comment  in  opposition  to  this  adopted 
change.  The  FHWA  has  adopted  this 
requirement  because  it  believes  the  use 
of  the  supplemental  plaque  will  provide 
additional  emphasis  and  motorist 
information  at  the  stop  location. 

The  FHWA  is  providing  a  phase-in 
compliance  period  of  3  years  after  the 
effective  date  of  this  final  rule  for 
existing  installations  to  minimize  any 
potential  impact  to  State  and  local 
highway  agencies.  This  period  will 
allow  for  replacement  of  the  existing 
signs  after  the  normal  service  life.  This 
change  takes  effect  immediately  for  all 
new  installations. 

28.  The  proposed  amendment  to 
Section  2B.05  STOP  Sign  Applications 
recommended  changing  the  title  of  this 
section  from  "Warrants  for  Stop  Signs" 
to  "STOP  Sign  Applications."  This 
change  eliminates  the  misunderstanding 
created  by  the  term  "warrants"  which 
has  a  "legal  sanctions"  connotation.  No 
commenters  objected  to  this 
amendment,  therefore  the  FHWA  has 
changed  the  section  title  as  proposed. 

Several  commenters  indicated 
disappointment  that  the  GUIDANCE 
statement  in  Section  2B.05,  paragraph  1, 
was  not  upgraded  to  a  STANDARD 
since  many  local  governments  receive 
ft-equent  requests  for  STOP  signs  to  be 
installed  for  speed  control.  Traffic 
engineers  would  like  to  have  the 
language  in  the  MUTCD  that  would 
back  up  their  decision  when  faced  with 
political  pressure  to  install  STOP  signs 
to  control  speed.  The  FHWA  does  not 
consider  this  sufficient  justification  to 
elevate  this  GUIDANCE  to  a 
STANDARD  requirement,  particularly 
when  you  consider  the  potential 
impacts  on  local  governments.  Two 
commenters  questioned  why  an 
engineering  study,  as  opposed  to  an 
engineering  judgment,  was  not  required 
in  the  NPA.  The  FHWA  believes  that  it 
is  more  practical  to  recommend  that  an 
engineering  study  be  done  for  multi-way 
stops  and  that  engineering  judgment  be 
used  for  one-way  or  two-way  stops. 

29.  The  FHWA  received  no  objections 
to  the  proposed  language  in  Section 
2B.06  Stop  Sign  Placement,  changing 
the  language  from  OPTION  to 
GUIDANCE  for  using  STOP  lines  to 
supplement  a  STOP  sign.  The  FHWA 
believes  that  the  use  of  the  STOP  line 
will  provide  the  road  user  with 
additional  information  for  making  safe 
traffic  operation  decisions,  therefore  the 
proposal  is  adopted. 

Also  in  this  section,  under 
GUIDANCE,  the  FHWA  received  no 
comments  objecting  to  the  proposed 
language  stating  that  the  STOP  signs 
should  not  be  placed  on  the  far  side  of 
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the  intersection.  The  text  has  been 
modified  to  clarify  that  when  only  one 
sign  is  installed,  the  STOP  sign  should 
not  be  placed  on  the  far  side  of  the 
intersection.  This  would  allow  the  use 
of  a  supplemental  STOP  sign  on  the  left 
side  which  may  be  appropriate  in  some 
cases. 

30.  In  Section  2B.07  Multi-way  Stop 
Sign  Applications,  paragraph  3.  the 
FHWA  added  GUIDANCE  to 
recommend  that  the  decision  to  install 
Multi-way  Stop  signs  should  be  based 
on  an  engineering  study.  The  FHWA 
offers  the  same  rationale  that  was 
provided  in  Section  2B.05,  which 
addresses  the  reasoning  for  the  use  of 
engineering  judgment  as  opposed  to 
engineering  study. 

Several  commenters  responded  to  the 
GUIDANCE  statement  (in  item  C.l) 
which  lists  the  criteria  to  consider  in  an 
engineering  study  for  a  multi-way  STOP 
sign  installation.  There  is  a 
misunderstanding  that  the  criteria  was 
reduced  from  500  to  300  vehicles  per 
hour.  The  1988  MUTCD  provides  for 
500  vehicles  per  hoiu  ft-om  all 
approaches  and  200  combined  vehicular 
and  pedestrian  units  per  hour  from  the 
minor-street  approaches.  The  revised 
text  provides:  "1.  The  vehicular  volume 
entering  the  intersection  from  the  major 
street  approaches  (total  of  both 
approaches)  averages  at  least  300 
vehicles  per  hour  for  any  eight  hours  of 
an  average  day.  and  2.  The  combined 
vehicular,  pedestrian,  and  bicycle 
volume  entering  the  intersection  from 
the  minor  street  approaches  (total  of 
both  approaches)  averages  at  least  200 
units  per  hour  for  the  same  eight  hours, 
with  an  average  delay  to  minor-street 
vehicular  traffic  of  at  least  30  seconds 
per  vehicle  diuing  the  highest  hour 
*  *  *  "  This  is  the  same  criteria 
presented  in  a  slightly  different  manner. 

Additionally.  Item  C.2  of  the  criteria 
includes  bicycle  volumes  to  the 
combination  volume  studies  of  vehicles 
and  pedestrians.  The  FHWA  believes 
that  bicycle  travel  is  an  integral  part  of 
traffic  control  considerations.  Therefore, 
this  should  improve  the  traffic  data 
when  considering  installation  of  traffic 
control  devices.  One  commenter 
pointed  out  that  typical  count  methods 
do  not  allow  for  comprehensive 
counting  of  bicycles  over  long  time 
periods.  The  FHWA  agrees  that  manual 
counts  are  routinely  done  over  an  8-12 
hour  period  in  order  to  gather 
pedestrian  and  bicyclist  data.  It  is  true 
that  automatic  24-hour  counts,  typically 
done  by  machines  with  rubber  tubes 
across  the  roadway,  caimot  count 
bicycles;  however,  video  methods  offer 
a  highly  effective  means  to  captiu-e  this 
data.  Since  the  language  is  provided 


under  GUIDANCE,  the  FHWA  does  not 
believe  that  this  will  cause  an 
inconvenience  to  traffic  engineers. 

31.  In  Section  2B.11  Speed  Limit 
Sign,  a  sentence  is  added  to  the  OPTION 
statement  to  read:  "A  changeable 
message  sign  that  changes  for  traffic  and 
ambient  conditions  may  be  installed 
provided  that  the  appropriate  speed 
limit  is  shown  at  the  proper  times."  In 
the  NPA  this  was  suggested  as  an 
addition  to  Section  2B.13  Night  Speed 
Limit  Sign.  After  reconsideration  by  the 
FHWA  and  from  comments  provided  on 
this  issue,  it  was  determined  that  it  be 
placed  in  Section  2B.11,  because  this  is 
not  necessarily  a  night  condition. 

32.  hi  Section  2B.16  Reduced  Speed 
Ahead  Sign  (R2-5  series),  the  FHWA 
received  one  comment  regarding  the 
proposed  assembly  method  B  under 
OPTION  which  when  applied  to  a 
metric  assembly,  could  require  a  five- 
sign  configuration  for  an  advance  notice 
of  change  in  speed  limit.  The  FHWA 
believes  that  since  this  method  is    ■ 
"optional"  and  not  a  requirement,  its 
inclusion  under  OPTION  is  appropriate. 

Also  in  this  section,  one  comment 
was  received  suggesting  that  the 
background  color  for  the  supplemental 
plaques  in  GUIDANCE  be  changed  from 
the  color  yellow  to  white  so  that 
motorists  will  not  confuse  this  sign 
assembly  with  the  School  Speed  Limit 
Sign  Assembly.  The  FHWA  agrees  and 
has  modified  the  language  to  read 
"When  used  with  Speed  Limit 
assemblies,  the  supplemental  plaques 
should  have  a  white  background  with  a 
black  legend  and  border,  except  for  the 
METRIC  plaque  (see  Section  2B.11)." 
The  FHWA  believes  that  it  is  essential 
that  the  METRIC  plaque  be  distinct  to 
draw  attention  to  the  use  of  metric  units 
in  that  particular  jurisdiction.  The 
FHWA  is  providing  a  phase-in 
compliance  period  of  7  years  after  the 
effective  date  of  this  final  rule  for 
existing  signs  to  minimize  any  impact 
on  State  and  local  highway  agencies. 
This  period  will  allow  for  replacement 
of  existing  signs  after  the  normal  service 
Ufe.  This  change  is  effective 
immediately  for  new  sign  installations. 

33.  In  Section  2B.17  Turn  Prohibition 
Signs  (R3-1  to  R3-4)  (referenced  in  the 
NPA  as  Section  2B.15),  die  FHWA  is 
combining  the  language  for  the  Turn 
Prohibition  and  the  U-Tum  Prohibition 
signs  into  one  section.  No  negative 
comments  were  received  for  this 
amendment. 

The  FHWA  received  one  comment 
suggesting  that  the  following  text  be 
added  as  an  OPTION:  "Where  ONE 
WAY  signs  are  used,  Turn  Prohibition 
signs  may  be  omitted  (see  Section 
2B.31)."  The  FHWA  agrees  and  is 


adding  this  language  because  this  may 
reduce  the  number  of  sign  messages  and  • 
prevent  driver  message  overload. 

34.  In  Section  2B.19  Mandatory 
Movement  Lane  Control  Signs  (R3-5, 
R3-5a  and  R3-7)  (referenced  in  the  NPA 
as  Section  2B.16),  the  FHWA  proposed 
adding  a  new  Mandatory  Movement 
Lane  Control  Sign  (R3-5a)  under 
OPTION  to  explain  to  road  users  that 
they  must  stay  in  the  same  lane  and 
proceed  straight  through  an  intersection. 
Two  comments  were  received  that 
recommended  changing  the  name  of  this 
sign  to  a  "Straight  Through  Only"  sign, 
which  is  a  more  specific  description  of 
the  sign's  intent.  The  FHWA  agrees  and 
is  adopting  this  change. 

Also  in  Section  2B.19  Mandatory 
Movement  Lane  Control  Signs,  a 
GUIDANCE  statement  is  added  to  read: 
"Mandatory  Movement  Lane  Control 
signs  should  be  accompanied  by  lane 
control  pavement  markings,  especially 
where  traffic  volumes  are  high,  where 
there  is  a  high  percentage  of  commercial 
vehicles,  or  where  other  distractions 
exist."  This  was  proposed  as  a 
requirement  in  the  NPA,  which  stated 
that  whenever  lane  use  control  signs  are 
installed,  lane-use  pavement  markings 
shall  also  be  installed,  and  seven 
commenters  objected  to  this  proposal 
and  mentioned  that  many  jurisdictions 
are  successfully  using  this  signing 
without  markings,  and  that  making  this 
condition  mandatory  may  constitute  an 
unfunded  mandate  creating  serious 
hardships  on  many  jurisdictions.  The 
FHWA  agrees  with  these  suggestions, 
and  believes  that  this  language  is  more 
appropriately  included  as  an  OPTION  in 
Section  2B.19. 

35.  In  Section  2B.30  WRONG  WAY 
Sign  {R5-la).  the  FWHA  proposed  to 
include  a  reference  to  Figure  2-5a 
which  shows  the  signing  and  pavement 
marking  treatments  for  divided  highway 
intersections  with  medians  9  m  (30  ft). 
Based  on  the  negative  comments 
received  on  the  proposed  figure,  the 
FHWA  has  revised  the  figure  to  only 
depict  WRONG  WAY  signing.  The 
hguie  is  renumbered  Figure  2B-2, 
"Typical  Wrong  Way  Signing  for 
Divided  Highways." 

36.  hi  Section  2B.32  ONE  WAY  Sign 
(R6-1,  R6-2),  the  FHWA  proposed  to 
change  the  recommendation  regarding 
placement  of  the  One  Way  signs  from  a 
recommendation  to  a  requirement.  The 
FHWA  received  one  negative  comment 
regarding  the  change  from  GUIDANCE 
to  STANDARD,  stating  the  rationale  that 
alley  traffic  is  familiar  traffic  and  that 
the  ciurent  practice  has  been  proven 
over  time  to  be  adequate.  The  FHWA 
disagrees  with  this  comment  and  is 
adopting  the  proposed  amendment.  Not 
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all  traffic  in  alleys  will  always  be 
familiar  traffic,  and  this  new 
requirement  will  increase  safety  by 
reducing  the  chance  of  road  users 
inadvertently  making  wrong-way 
movements. 

Another  commenter  to  this  section 
suggested  adding  a  compliance  period 
to  relieve  the  cost  burden  on  local 
agencies.  The  FHVVA  is  providing  a 
phase-in  compliance  period  of  7  years 
after  the  effective  date  of  this  final  rule 
to  minimize  any  impact  on  State  and 
local  highway  agencies.  This  period  will 
allow  for  replacement  of  the  existing 
signs  after  the  normal  service  life. 

37.  In  Section  2B.35  Design  of 
Parking,  Standing,  and  Stopping  Signs, 
the  FHWA  inadvertently  omitted  the 
proposed  text,  stating  that  all  street 
parking  signs  are  to  be  illuminated  or 
retroreflective.  This  text  is  consistent 
with  Section  2A.08  Illumination  and 
Retroreflectivity,  which  discusses  the 
general  provisions  and  standards  for 
signs.  The  FHWA  believes  the  language 
that  addresses  retroreflectivity  and 
illumination  is  best  discussed  as  a 
STANDARD  in  Section  2B.01 
Application  of  Regulatory  Signs.  The 
FHWA  is  adopting  the  following  text: 
"Regulatory  signs  shall  be  retroreflective 
or  illuminated  to  show  the  same  shape 
or  similar  color  by  both  day  and  night, 
unless  specifically  stated  otherwise  in 
the  MUTCD  text  discussion  of  a 
particular  sign  or  group  of  signs  (see 
Section  IA.08). 

38.  In  Section  2B.37  Emergency 
Restriction  Signs  (referenced  in  the  NPA 
as  Section  2B.36,  paragraph  3),  FHWA 

is  providing  States  with  the  choice  of 
either  using  red  or  black  legend  and 
border  on  a  white  background  for  these 
signs.  The  FHWA  did  not  receive  any 
comments  opposed  to  this  adopted 
change. 

39.  The  1988  MUTCD  contained  a 
sentence  that  the  WALK  ON  LEFT  (R9- 
1)  and  NO  HITCHHIKING  (R9-4)  signs 
do  not  have  to  be  retroreflective. 
However,  the  FHWA  is  changing  this 
and  requiring  that  all  signs,  including 
these  pedestrian  signs,  shall  be  either 
illuminated  or  retroreflective.  The 
FHWA  did  not  receive  any  comments 
opposed  to  this  adopted  change. 

40.  In  Section  2B.40  Traffic  Signal 
Signs,  the  FHWA  proposed  adding  two 
new  symbol  signs  for  NO  RIGHT  TURN 
ON  RED  (RlO-llc)  and  NO  LEFT  TURN 
ON  RED  (RlO-lld).  Three  commenters 
disagreed  with  the  use  of  these  symbol 
signs  as  alternatives  to  the  word  legend 
RlO-lla  and  RlO-llb  signs.  Their 
concern  was  that  these  new  symbol 
signs  may  be  confused  with  the  R3-1R 
(NO  RIGHT  TURN)  and  the  R3-1L  (NO 
LEFT  TURN)  symbol  signs  and  will  lead 


to  increased  violations  for  No  Right 
Turn  or  No  Left  Turns  situations.  The 
FHWA  believes  that  since  the  use  of  the 
proposed  signs  is  an  OPTION  and  not  a 
requirement,  that  jurisdictions  should 
be  able  to  have  the  option  of  using 
either  word  message  signs  or  these  new 
symbol  signs.  Therefore,  the  text  has 
been  modified  to  read:  "A  symbolic  NO 
TURN  ON  RED  sign  (RlO-llc)  may  be 
used  as  an  alternate  to  the  RlO-lla  and 
RlO-llb  signs." 

41 .  The  FHWA  added  -two  new 
sections  to  address  High  Occupancy 
Vehicle  (HOV)  signing:  Section  2B.49 
High  Occupancy  Vehicle  Lanes,  and 
Section  2B.50  High  Occupancy  Vehicle 
Sign  Applications  and  Placement.  No 
commenters  objected  to  this 
amendment. 

The  FWHA  has  deleted  the  R3-18  and 
R3-19  HOV  signs  from  the  text  and 
Table  2B-1.  These  signs  have  been 
replaced  by  the  remaining  HOV  signs 
found  in  fable  2B-1.  The  FHWA  is 
providing  a  phase-in  compliance  period 
of  6  years  after  the  effective  date  of  the 
final  rule  to  minimize  any  potential 
impact  on  State  and  local  highway 
agencies.  This  period  will  allow  for 
replacement  of  the  existing  signs  after 
the  normal  service  life.  Immediate 
compliance  is  required  for  all  new 
installations. 

Discussion  of  Adopted  Amendments  to 
Chapter  2C — Warning  Signs 

The  FHWA  received  329  comments 
fi-om  42  commenters  concerning 
Chapter  2C.  The  notice  of  proposed 
amendments  (NPA)  was  published  at  64 
FR  33802  on  June  24,  1999,  under 
docket  number  FHWA-1 999-5 704. 

42.  The  following  general  changes  are 
in  Chapter  2C:  the  various  sizes  of 
warning  signs  are  shown  in  Table  2C- 
2;  and  the  sections  in  2C  are  grouped 
and  discussed  according  to  category 
type  and  application.  Table  2C-1  shows 
the  categories,  application,  appropriate 
sections,  and  sign  numbers  for  the 
warning  signs  discussed  in  Chapter  2C. 
The  table  is  designed  so  that  it  is  easy 
to  reference  this  information.  The 
section  topics  are  grouped  by  roadway- 
related,  traffic-related,  and  non-vehicle 
related  categories. 

43.  In  Section  2C.02  Application  of 
Warning  Signs,  paragraph  2  includes 
language  that  was  proposed  in  the  NPA 
as  Section  2C.35  Motorized  Traffic 
Signs.  The  language  indicating  that 
warning  signs  should  be  removed  or 
covered  when  conditions  or  activities 
are  seasonal  or  temporary  is  more 
appropriate  for  inclusion  in  Section 
2C.02  which  discusses  general 
application  for  all  warning  signs.  This 


language  is  removed  fi-om  the  section  on 
"Motorized  Traffic  Signs." 

In  Table  2C-2  Warning  Sign  Sizes,  the 
minimum  sizes  of  the  following  signs 
are  increased  from  600  mm  (24  inches) 
to  750  mm  (30  inches):  Merge  Sign  (W4- 
1),  Narrow  Bridge  Sign  (W5-2),  Two- 
Way  Traffic  Sign  (W6-3).  and  the 
Double  Arrow  Sign  {W12-1).  This 
change  makes  the  minimum  size 
consistent  with  other  signs  in  the 
respective  sign  series  and  improve  the 
sign  visibility  for  road  users, 
particularly  older  drivers.  The  FHWA  is 
providing  a  phase-in  compliance  period 
of  7  years  after  the  effective  date  of  this 
final  rule  for  existing  installations  to 
minimize  any  potential  impact  to  State 
and  local  highway  agencies.  This  period 
will  allow  for  replacement  of  existing 
signs  after  their  normal  service  life.  This 
change  is  effective  immediately  for  all 
new  installations. 

The  FHWA  received  comments  ft-om 
the  Washington  Department  of 
Transportation  (WDOT)  and  an 
engineering  concerning  Table  2C-2.  The 
WDOT  suggested  that  all  diamond 
warning  signs  in  this  table  should  be  the 
same  size  for  a  given  roadway  type 
facility.  The  example  given  was  that  the 
Curve  Sign  (Wl  Series)  requires  more 
decision  and  reaction  time  than  the 
Merge  Sign  (W4  Series).  Therefore,  the 
WDOT  suggests  that  the  Curve  Sign, 
when  used  on  expressways  and 
freeways,  should  be  at  least  the  same 
size  as  shown  for  the  Merge  Sign  which 
is  1200  mm  x  1200  mm  (48  inches  by 
48  inches).  The  FHWA  agrees  that  there 
is  a  need  to  further  study  this  issue  of 
sign  size  consistency,  and  we  will 
revisit  ii  as  part  of  a  future  notice  of 
proposed  amendments. 

An  engineering  consultant  suggested 
that  the  FHWA  delete  the  term 
"standard  size"  used  as  a  heading  in 
Table  2C-2  because  in  tort  liability 
cases,  the  term  "standard  size"  is 
misunderstood  and  requires 
explanation.  Based  on  this  comment, 
the  FHWA  has  revised  Table  2C-2  to 
relate  the  warning  sign  sizes  to  the 
roadway  classification  using  the 
following  headings:  Conventional 
Roads,  Expressway,  and  Freeway.  The 
FHWA  has  added  a  supplemental  Table 
2C-2a  to  show  the  minimum  and 
oversized  warning  sign  sizes. 

44.  In  Section  2C.06  Horizontal 
Alignment  Signs,  the  discussion  for 
each  of  the  horizontal  alignment  signs 
(Wl-1  through  Wl-5)  are  combined 
into  one  section.  A  Table  2C-4  has  been 
added  to  provide  guidance  for 
determining  when  to  use  the  horizontal 
alignment  signs  based  on  the  number  of 
alignment  changes  and  based  on 
whether  or  not  the  advisory  speed  is 
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greater  than,  equal  to,  or  less  than  50 
km/h  (30  mph). 

45.  In  Section  2C.07  Combination 
Horizontal  Alignment/Advisory  Speed 
Sign,  a  new  Wl-9  sign  is  added  to  the 
MUTCD.  The  Wl-9  sign  combines  the 
Turn  (Wl-1)  Sign  or  the  Curve  {Wl-2) 
Sign  with  the  Advisory  Speed  Plaque 
(W13-1)  to  create  one  sign.  The  FHWA 
has  also  included  a  reference  to  this  sign 
in  Section  2C.06  Horizontal  Alignment 
Signs.  In  the  NPA,  the  FHWA  indicated 
that  the  Wl-9  sign  shall  be  installed 
within  the  turn  or  curve.  However, 
based  on  the  docket  comments  from  the 
Illinois  DOT,  the  Ohio  DOT,  and  the 
Ohio  Institute  of  Transportation 
Engineers,  the  FHWA  has  revised 
paragraph  2  to  indicate  that  this  sign 
shall  be  installed  at  the  beginning  of  the 
turn  or  cim^e  to  give  motorists  prior 
warning  before  they  enter  the  curve.  The 
FHWA  also  received  a  comment  ft^om 
Pierce  County,  Washington  indicating 
that  this  sign  has  potential  application 
in  urban  or  lower  speed  conditions.  The 
FHWA  agrees  and  has  included  a 
minimum  size  of  900  mm^  900  mm  (36 
X  36  inches)  when  this  sign  is  used  on 
low  speed  facilities. 

46.  In  Section  2C.08  Combination 
Horizontal  Alignment/Intersection  Sign, 
a  new  Wl-10  sign  is  added  to  the 
MUTCD.  The  Wl-10  sign  combines  the 
Turn  (Wl-1)  sign  or  the  Curve  (Wl-2) 
sign  with  the  Cross  Road  (W2-1)  sign  or 
Side  Road  {W2-2,  W2-3)  signs  to  create 
one  sign.  The  FHWA  has  added  a 
reference  to  this  sign  in  Section  2C.06. 
The  FHWA  has  deleted  the  following 
paragraph  which  was  formerly 
paragraph  3  in  the  NPA:  "The 
Combination  Horizontal  Alignment/ 
Intersection  sign  should  not  be  used  if 
there  is  adequate  roadway  length  to 
provide  for  separate  signs  showing  each 
of  the  applicable  features."  Based  on 
comments  received,  the  FHWA  believes 
that  even  when  adequate  space  is 
available  to  install  separate  signs,  this 
combination  sign  can  provide  a  clearer 
message  to  the  road  user,  and  the 
decision  to  use  this  sign  should  be  left 
to  the  State  or  local  agency's  discretion. 

47.  In  Section  2C.10  Chevron 
Alignment  Sign,  based  on  a  docket 
comment  that  the  FHWA  received  from 
the  Illinois  DOT,  the  FHWA  has  added 
an  OPTION  to  install  the  Chevron 
Alignment  (Wl-8)  sign  on  the  far  side 
of  an  intersection  to  inform  road  users 
of  a  change  in  horizontal  alignment 
through  an  intersection. 

48.  In  Section  2C.12  Truck  Escape 
Ramp  Signs,  a  new  TRUCK  ESCAPE 
RAMP  word  message  {W7— 4c)  sign  is 
added  to  the  MUTCD.  Since  this  term  is 
more  widely  and  conmionly  used,  the 
FHWA  has  included  it  as  an  OPTION  to 


the  RUNAWAY  TRUCK  RAMP  word 
message  (W7^)  sign.  The  FHWA  has 
included  GUIDANCE  for  installing  No 
Parking  (R8-3  series)  signs  near  the 
ramp  entrance  due  to  the  potential 
hazard  caused  by  parking  at  these  ramp 
locations. 

49.  In  Section  2C.13  Road  Narrows 
Sign,  an  OPTION  to  use  the  Advisory 
Speed  (W13-1)  plaque  with  the  ROAD 
NARROWS  (W5-1)  sign  is  added. 

50.  In  Section  2C.20  Low  Clearance 
Sign,  the  use  of  the  Low  Clearance 
(W12-2)  sign  is  required  to  notify  road 
users  of  clearances  less  than  12  inches 
above  the  statutory  maximum  vehicle 
height  or  minimum  structure  height. 
Providing  this  critical  information  is 
especially  important  to  operators  of 
large  vehicles. 

51.  A  new  Section  2C.22  Speed  Hump 
Sign  and  new  word  message  sign  (Wl7- 
1)  is  added.  The  FHWA  received  a 
docket  comment  fi-om  the  NCUTCD 
requesting  this  new  word  message  sign. 
With  the  prevalent  application  of  traffic 
calming  techniques  within  residential 
communities  and  the  possibility  of 
States  developing  their  ovvrn  word 
message  signs,  the  FHWA  believes  it  is 
appropriate  to  include  a  standard  word 
message  sign  in  the  MUTCD.  In  an  effort 
to  promote  uniformity  and  discourage  a 
proliferation  of  States  using  a  variety  of 
signs,  the  FHWA  adopts  the  SPEED' 
HUMP  sign  recommended  by  the 
NCUTCD.  The  addition  of  this  new 
section  means  that  the  section  numbers 
for  the  sections  following  2C.22  are 
changed. 

52.  In  Section  2C.24  Shoulder  Signs, 
language  is  added  to  describe  the 
application  of  the  SOFT  SHOULDER 
(W8-^)  sign,  the  LOW  SHOULDER 
(W8-9)  sign,  the  SHOULDER  DROP- 
OFF (W8-9a)  sign,  and  the  UNEVEN 
LANE  (W8-11)  sign.  These  word 
message  signs  are  also  appropriate  for 
use  in  work  zones  (MUTCD  Part  6). 
Since  Part  6  references  the  signs  but 
does  not  include  a  description,  the 
FHWA  has  included  an  application 
discussion  for  these  signs.  The  symbols 
for  these  existing  signs  have  created 
confusion  and  misunderstanding. 
Therefore,  the  sjTnbol  signs  are  deleted 
in  lieu  of  word  messages.  A  phase-in 
compliance  period  of  10  years  from  the 
effective  date  of  this  final  rule  is 
provided  so  that  State  and  local 
agencies  can  replace  their  existing 
symbol  signs  with  word  message  signs 
over  the  course  of  the  normal  service 
life  of  the  signs. 

53.  In  Section  2C.26  Advance  Traffic 
Control  Signs  (W3  series),  all  of  the 
Advance  Traffic  Control  signs  are 
combined  into  one  section.  The 
Advance  Traffic  Control  signs  include: 


The  Stop  Ahead  (W3-la).  the  Yield 
Ahead  (W3-2a),  the  Signal  Ahead  (W3- 
3),  and  a  new  BE  PREPARED  TO  STOP 
(W3— 4)  sign.  A  new  word  message  sign 
was  submitted  as  a  docket  comment 
from  the  NCUTCD.  This  word  message 
sign  was  already  adopted  in  MUTCD 
Part  6,  Work  Zones.  The  MUTCD  Part  6 
shows  the  sign  but  does  not  have  any 
descriptive  text  accompanying  the  sign. 
The  FHWA  believes  this  word  message 
sign  is  appropriate  for  inclusion  in  both 
Chapter  2C  and  Part  6  because  it  advises 
road  users  that  they  may  encounter 
traffic  congestion  or  stopped  traffic 
caused  by  traffic  signals.  This 
amendment  includes  descriptive  text  to 
discuss  the  application  of  the  BE 
PREPARED  TO  STOP  sign. 

Also  in  this  section,  the  FHWA 
received  comments  from  the  city  of 
Bellevue,  Washington  and  the 
Washington  DOT  indicating  that  they 
have  installed  Street  Name  plaques  with 
the  Advance  Traffic  Control  signs  and 
have  had  no  negative  effects.  Therefore, 
in  the  first  OPTION  statement  of  Section 
2C.26  the  FHWA  has  modified  the 
sentence  to  allow  the  OPTION  of 
installing  a  supplemental  Street  Name 
plaque  above  or  below  any  Advance 
Traffic  Control  sign  rather  than  just  the 
Signal  Ahead  sign  because  it  gives 
States  more  flexibility. 

54.  In  Section  2C.27  Cross  Traffic 
Does  Not  Stop  plaque,  a  new  {W4— 4P) 
plaque  is  added.  This  plaque  is 
intended  to  warn  road  users  that  they 
are  approaching  a  2-way  stop  controlled 
intersection.  This  new  word  message 
plaque  is  based  on  research  conducted 
by  the  Texas  Transportation  Institute  ^ 
and  on  recommendations  included  in 
the  "Older  Driver  Highway  Design 
Handbook."  *  The  FHWA  believes  it  is 
appropriate  from  a  safety  standpoint  to 
add  this  new  warning  sign  to  help  road 
users  quickly  identify  the  type  of  stop 
controlled  intersection.  The  FHWA  did 
not  receive  any  docket  comments 
opposed  to  this  new  plaque.  However, 
the  FHWA  did  receive  a  comment 
suggesting  that  we  add  the  OPTION  to 
use  this  plaque  on  1-way  stop  controlled 
T-intersections  and  the  FHWA  has 
included  this  modification. 

The  FHWA  also  received  comments 
from  the  city  of  Bellevue,  Washington 
and  the  Texas  DOT  questioning  the 


^Picha.  D.L..  C.E.  Schuckel.  J.A.  Parham.  and  CI. 
Mai.  "Traffic  Control  Devices  at  Two- Way  Stop 
Controlled  Intersections."  Research  Report  1374-IF. 
Texas  Transportation  Institute,  College  Station. 
Texas,  November  1996. 

♦  "Older  Driver  Highway  Design  Handbook." 
Report  No.  1  FHWA-RD-97-135.  available  from  the 
FHWA  Research  and  Technology  Report  Center, 
9701  Philadelphia  Court,  Unit  Q,  Lanham. 
Maryland  20706 
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appropriate  color  of  the  CROSS 
TRAFFIC  DOES  NOT  STOP  plaque.  In 
response  to  these  comments,  and  since 
this  plaque  is  intended  as  a  warning 
message  to  provide  advance  notice  of  an 
upcoming  situation,  language  is  added 
that  the  plaque  colors  are  black  legend 
on  a  yellow  background.  In  State  and 
local  jurisdictions  where  this  plaque  is 
intended  to  regulate  traffic,  this  plaque 
may  be  placed  on  the  same  post  as  the 
STOP  sign.  When  used  with  the  STOP 
sign,  the  colors  are  black  legend  on  a 
white  background. 

55.  In  Section  2C.30,  paragraph  4,  a 
new  sentence  is  added  that  roadway 
delineation  may  also  be  used  to  notify 
road  users  of  lane  reduction  situations. 
The  OPTION  to  use  pavement  markings 
in  addition  to  the  Lane  Ends  signs  will 
provide  additional  guidance 
information  to  the  road  users. 

Also  in  paragraph  5  of  this  section, 
GUIDANCE  is  included  to  indicate  that, 
in  situations  where  an  extra  lane  has 
been  added  for  slower  moving  traffic,  a 
Lane  Ends  sign  should  be  installed  in 
advance  of  the  end  of  the  extra  lane. 

56.  In  Section  2C.33  Advisory  Exit, 
Ramp,  and  Curve  Speed  Signs, 
GUIDANCE  is  added  to  clarify  the 
difference  between  when  the  Exit  Speed 
(W13-2)  signs  and  the  Ramp  Speed 
(W13-3)  signs  should  be  used.  Based  on 
deliberation  comments  made  to  the 
docket  review,  the  FHWA  has  changed 
the  title  of  this  section  and  included  a 
new  Curve  Speed  (W13-5)  sign.  This 
sign  was  not  discussed  in  the  NPA,  but 
the  FHWA  believes  it  should  be 
included  in  the  MUTCD  because  it 
provides  the  advisory  speed  on  roads 
and  highways  at  the  begiiming  of 
horizontal  alignment  changes.  The 
Curve  Speed  sign  is  designed  exactly 
like  the  Exit  and  Ramp  Speed  sign. 

57.  In  Section  2C.34  Intersection 
Warning  Signs,  an  OPTION  to  install  an 
Advance  Street  Name  (W16-8)  plaque 
in  conjunction  with  the  intersection 
warning  signs  is  provided.  This  change 
provides  helpful  advance  information  to 
the  road  user. 

Also  in  this  section,  the  FHWA  has 
added  a  new  Circular  Intersection  (W2- 
6)  symbol  sign  that  was  submitted  by 
the  NCUTCD.  The  FHWA  received 
comments  from  the  Texas,  Missouri, 
and  Oregon  DOTs  in  favor  of  a  different 
symbol  that  was  similar  to  the 
roundabout  symbol  used  in  Europe. 
With  the  advent  of  traffic  calming 
practices  in  residential  communities, 
the  FHWA  believes  it  is  important  to 
take  advantage  of  this  opportimity  to 
include  a  sign  in  the  MUTCD  for 
circular  intersections.  Until  further 
research  can  be  done  on  another 
symbol,  the  FHWA  plans  to  include  the 


syiftbol  submitted  by  the  NCUTCD  and 
to  include  language  indicating  that  the 
symbol  be  accompanied  by  an 
educational  word  message  plaque. 

58.  A  new  Section  2C.36  Motorized 
Traffic  Signs  is  added.  Motorized  traffic 
signs  are  used  to  alert  road  users  to 
unexpected  entries  into  the  roadway  by 
trucks,  farm  vehicles,  emergency 
vehicles,  and  other  vehicles. 

Also  in  this  section,  a  new 
EMERGENCY  SIGNAL  AHEAD  (Wll- 
12)  warning  sign  for  use  with  the 
Emergency  Vehicle  (Wll-8)  symbol 
sign  is  added.  These  two  signs  are 
required  in  advance  of  all  emergency 
vehicle  traffic  control  signals  (Chapter 
4F). 

Based  on  FHWA  internal  comments 
made  during  the  docket  review 
deliberations,  this  section  has  also  been 
revised  to  include  an  OPTION  to  use 
other  word  message  warning  signs  to 
indicate  the  type  of  emergency  vehicle 
station  ahead  (such  as  rescue  squad, 
etc.)  in  situations  when  no  emergency 
signal  is  present. 

59.  In  Section  2C.37  Crossing  Signs,  a 
new  design  and  application  for  advance 
crossing  and  crossing  signs  is  added.  In 
the  past,  the  crossing  signs  were 
distinguished  from  the  advance  crossing 
signs  by  the  use  of  crosswalk  lines  on 
the  sign.  However,  people  rarely  noticed 
the  difference.  The  FHWA  has  changed 
the  design  of  these  signs  by  deleting  the 
crosswalk  lines  and  using  one  sign  for 
both  the  advance  and  the  crossing 
location.  The  crossing  sign  when  used 
to  provide  advance  notice  to  road  users 
is  supplemented  with  the  legend 
"AHEAD"  or  with  an  appropriate 
distance  plaque.  The  crossing  sign  is 
used  adjacent  to  crossings  and  must  be 
supplemented  with  a  diagonal 
downward  pointing  arrow  when  the 
crossing  does  not  have  pavement 
markings.  If  pavement  markings  are 
used  to  mark  the  crosswalk,  then  only 
the  crossing  sign  is  needed  and  the 
diagonal  downward  pointing  arrow  is 
optional.  The  FHWA  is  providing  a 
phase-in  compliance  period  of  10  years 
after  the  effective  date  of  this  final  rule 
for  existing  signs  to  minimize  any 
impact  on  State  and  local  highway 
agencies.  This  change  is  effective 
immediately  for  new  sign  installations. 

Discussion  of  Adopted  Amendments  to 
Chapter  20 — Guides  Signs  for 
Conventional  Roads 

The  FHWA  received  800  comments 
from  47  commenters  concerning  Parts 
2A,  2D.  2E,  2F,  and  21.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 


published  at  63  FR  31950  on  Jime  11. 
1998. 

60.  Throughout  Chapter  2D.  the 
FHWA  is  replacing  the  word  "marker" 
with  the  word  "sign,"  since  these  route 
and  auxiliary  markers  are  generally 
considered  signs.  The  sign  numbers, 
however,  will  continue  to  carry  the  "M" 
designation  (example:  Ml-4)  so  that  the 
State's  sign  inventory  will  not  need  to 
change.  Also,  a  reference  to  Chapter  2A 
is  included  to  remind  readers  to  check 
there  for  placement,  location,  and  other 
general  criteria  for  signs,  since  this 
information  is  not  repeated  in  every 
section.  There  were  no  docket 
comments  on  this  section. 

61.  In  Section  2D.03  Color, 
Retroreflection,  and  Illumination,  the 
STANDARD  statement  in  paragraph  3  is 
modified  to  extend  the  general 
requirements  for  retroreflectivity  and/or 
illumination  to  "all"  guide  sign 
messages  and  legends,  unless  specific 
exceptions  are  provided.  This  is 
consistent  with  Section  2A.08  which 
requires  all  signs  to  be  retroreflective 
and/or  illuminated.  There  were  no 
docket  comments  on  this  section. 

62.  In  Section  2D.09  Numbered 
Highway  Systems,  a  sentence  is  added 
to  paragraph  5  which  states  that  the 
highest  priority  route  sign  legend  shall 
be  placed  on  top  or  to  the  left  of  the  sign 
panel.  This  will  help  the  road  user 
better  identify  the  class  of  roadway 
(example:  Interstate  vs.  County  route). 
There  were  no  docket  comments  on  this 
section. 

63.  In  Section  2D. 11  Design  of  Route 
Signs,  paragraph  6  allows  the  OPTION 
of  placing  a  white  sign  panel  behind  the 
Off-Interstate  Business  Route  signs 
when  they  are  installed  on  a  green  guide 
sign.  This  amendment  will  improve  the 
sign's  contrast  and  conspicuity.  There 
were  no  docket  comments  on  this 
section. 

64.  In  Section  2D.15  Cardinal 
Direction  Auxiliary  Sign,  the  first  letter 
of  cardinal  direction  messages  is 
increased  by  10  percent.  Increasing  the 
first  letter  of  cardinal  direction  signs 
such  as  EAST  and  WEST,  helps  the  road 
user  in  the  navigation  task  by  providing 
a  clearer  distinction  between  the  similar 
appearance  of  these  two  messages.  This 
same  principle  is  true  for  the  NORTH 
and  SOUTH  cardinal  directions.  This 
change  was  previously  adopted  in 
revision  number  5  to  the  1988  MUTCD 
and  is  mentioned  here  to  bring  attention 
to  the  compliance  date  which  was 
December  31,  1994.  The  FHWA  received 
no  docket  conunents  on  this  section. 

65.  In  Section  2D. 33  Destination  and 
Distance  Signs,  the  OPTION  statement 
is  chcmged  to  add  the  placement  of  the 
route  sign  and  cardinal  direction  within 
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the  destination  sign  panel.  When  this 
option  is  used,  the  size  of  the  route  sign 
and  cardinal  direction  auxiliary  sign 
should  be  at  least  the  minimmn  size 
specified  for  these  signs.  There  were  no 
docket  comments  on  this  section. 

66.  In  Section  2D. 34  Destination 
Signs,  paragraph  9  recommends  that 
when  there  are  four  destinations,  they 
should  be  shown  on  two  separate  sign 
panels.  The  FHWA  has  changed  this 
from  a  requirement  (as  shown  in  the 
1988  edition  of  the  MUTCD)  to  a 
GUIDANCE  in  order  to  allow  State  and 
local  highway  agencies  more  flexibility. 
The  FHWA  believes  this  change  is 
appropriate  since  the  OPTION  in 
paragraph  10  allows  all  four 
destinations  on  one  sign  panel  in 
situations  where  spacing  is  critical.  The 
FHWA  received  no  docket  comments  on 
this  section. 

67.  In  the  1988  edition  of  the  MUTCD, 
distance  signs  were  required  to  be 
placed  approximately  500  feet  outside 
the  municipal  limits  or  at  the  edge  of 
the  built-up  district.  Section  2D.37 
Location  of  Distance  Signs,  eliminates 
this  specific  distance  requirement  and 
allows  the  State  and  local  highway 
agencies  the  flexibility  to  determine  the 
appropriate  sign  location.  There  were  no 
docket  comments  on  this  section. 

68.  The  FHWA  received  comments 
from  the  Minnesota  Department  of 
Transportation  and  reviewed  the 
recommendations  in  the  "Older  Driver 
Highway  Design  Handbook,"  ^  which 
suggest  that  a  discussion  for  installing 
street  name  signs  on  overhead  mast 
arms  be  included  in  the  MUTCD.  Since 
many  State  and  local  highway  agencies 
are  already  using  this  application  and  it 
does  improve  sign  visibility,  the  FHWA 
is  adopting  this  as  an  OPTION  in 
paragraph  11  of  Section  2D.38  Street 
Name  Sign.  At  intersections  having  two 
different  street  names,  the  FHWA  is  also 
adopting  the  OPTION  to  show  both 
street  names  on  one  panel  with 
appropriate  directional  arrows.  This  is 
consistent  with  the  "Older  Driver 
Highway  Design  Handbook"  and  will 
also  optimize  sign  visibility  for  the  road 
user. 

69.  In  Section  2D. 44  General  Service 
Signs,  paragraph  15  is  changed  to 
eliminate  the  term  "opaque 
background"  since  all  backgrounds  shall 
be  either  retroreflective  or  illuminated 
as  discussed  in  Section  2D. 03.  There 
were  no  docket  comments  on  this 
section. 

In  this  same  section,  an  OPTION  is 
added  to  use  the  new  word  message  sign 
"ROAD  CONDITION  DIAL  511"  to 
notify  road  users  of  road  and  traffic 


sibid. 


conditions.  This  is  a  new  OPTION  that 
was  not  included  in  the  NPA  because  at 
the  time,  it  had  not  been  approved  by 
the  Federal  Communications 
Commission. 

70.  The  title  of  Section  2D.45 
proposed  in  the  NPA  is  changed  from 
"Milepost  Markers"  to  "Reference 
Posts."  This  change  is  based  on  internal 
review  discussions  during  the  FHWA's 
deliberation  of  docket  comments.  The 
FHWA  has  changed  the  title  of  this 
section  to  "Reference  Posts"  since  this 
is  a  more  accurate  description. 

The  FHWA  has  also  modified  this 
section  in  paragraph  11  of  the  OPTION 
statement  to  eliminate  the  provision  for 
placement  of  the  kilometer  (mile) 
fractions  on  the  back  of  the  post  or  on 
a  separate  small  plate.  The  text  in  the 
1988  edition  of  the  MUTCD  was  written 
more  for  road  maintenance  and  public 
works  activities.  This  modification  is 
being  made  to  help  road  users  better 
identify  their  location  in  emergency 
situations. 

Disciission  of  Amendments  to  Chapter 
2E — Guide  Signs,  Expressways  and 
Freeways 

The  FHWA  received  800  conunents 
from  47  conunenters  concerning  Parts 
2A,  2D,  2E,  2F,  and  21.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 
published  at  63  FR  31950  on  June  11, 
1998. 

71.  Chapters  2E  (Guide  Signs- 
Expressway)  and  2F  (Guide  Signs — 
Freeways)  in  the  1988  MUTCD  are 
combined  into  a  new  Chapter  2E  titled 
"Guide  Signs — Freeways  and 
Expressways."  The  FHWA  did  not 
receive  any  comments. 

72.  In  Section  2E.05,  a  STANDARD 
sentence  is  added  in  paragraph  1  to 
provide  that  signs  which  are  not 
illuminated  must  be  retroreflective. 

Also  in  this  section,  paragraph  4 
recommends  that  all  overhead  sign 
installations  should  be  illuminated 
unless  an  engineering  study  shows  that 
retroreflection  alone  will  perform 
effectively.  The  FHWA  did  not  receive 
any  comments. 

73.  In  Section  2E.06  Characteristics  of 
Urban  Signing,  the  first  paragraph  adds 
item  H  concerning  visual  clutter  fit)m 
roadside  development  to  the  list  of 
features  which  characterize  urban 
conditions.  Growth  in  business 
development  and  envfromnental 
changes  make  this  an  appropriate  item 
to  consider  when  installing  signs  since 
excessive  signs  may  create  information 
overload  for  some  road  users  and  may 
complicate  the  navigation  task.  The 
FHWA  did  not  receive  any  comments. 


Also  in  this  section,  the  second 
paragraph  contains  a  list  of  special  sign 
treatments  for  improving  travel  on 
urban  ft^eways  and  expressways.  The 
FHWA  is  amending  item  H  to  diis  list 
as  follows:  'Frequent  use  of  street 
names  as  the  principal  message  in  guide 
signs."  This  amendment  improves  the 
guidance  information  provided  to  road 
users.  The  FHWA  did  not  receive  any 
comments. 

74.  In  Section  2E.08  Memorial 
Highway  Siting,  the  GUIDANCE  in 
paragraph  1  is  expanded  to  include  all 
freeways  and  expressways  in  the 
discussion  of  classes  of  highways  that 
should  not  be  signed  as  memorial 
highways.  The  FHWA  did  not  receive 
any  comments. 

75.  In  Section  2E.09  Amount  of 
Legend  on  Guide  Signs,  paragraph  1 
clarifies  the  previous  GUIDANCE  in  the 
1988  MUTCD  which  addressed  the 
appropriate  number  of  destinations  on 
major  guide  signs  in  general.  The  FHWA 
is  changing  the  wording  to  clarify  that 
not  more  than  two  destination  names  or 
street  names  should  be  shown  on  the 
following  specific  signs:  Advance  Guide 
signs  or  Exit  Direction  signs.  The  FHWA 
did  not  receive  any  comments. 

76.  In  Section  2E.12  Designation  of 
Destinations,  paragraph  4  highlights  the 
fact  that  AASHTO  is  responsible  for  the 
selection  of  control  cities  showm  on 
guide  signs. 

n.  In  Section  2E.16  Abbreviations, 
the  second  paragraph  in  GUIDANCE 
provides  for  using  periods  on 
expressway  and  freeway  signs.  It 
provides  that  periods  should  not  be 
used  except  when  a  cardinal  direction  is 
abbreviated  as  part  of  a  destination 
name.  The  FHWA  did  not  receive  any 
comments. 

78.  In  Section  2E.17  Symbols, 
paragraph  1  requires  that  symbol 
designs  be  essentially  like  those  shown 
in  the  MUTCD  and  the  "Standard 
Highway  Signs  Book." '' 

79.  In  Section  2E.19  Diagrammatic 
Signs,  the  FHWA  in  the  NPA  proposed 
as  a  STANDARD  the  requirement  of 
showing  only  one  destination  for  each 
directional  arrowhead  on  diagrammatic 
signs.  Based  on  comments  to  the  docket 
by  the  Missouri  Department  of 
Transportation,  the  FHWA  has  decided 
to  recommend  rather  than  require  the 
practice  of  showing  only  one 
destination  for  each  arrowhead  on  a 


■* 'Standard  Highway  Signs. "  FHWA,  1979 
Edition  is  included  by  reference  in  the  2000 
MIITCD.  It  is  available  for  purchase  from  the 
Government  Printing  Office,  Superintendent  of 
Documents,  PO  Box  371954,  Pittsburgh.  PA  15250- 
7954.  It  is  available  for  inspetrtion  and  copying  at 
the  FHWA  Washington  Headquarters  and  all  FHWA 
Division  Offices  as  prescribed  in  49  CFR  part  7. 
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diagrammatic  sign.  The  recommended 
number  of  destinations  is  two  for  each 
sign.  However,  the  FHWA  recognizes 
that  there  are  some  special  situations 
where  there  are  more  than  two  principle 
destinations  at  the  interchange  and 
changing  this  sentence  to  GUIDANCE 
provides  more  flexibility  to  State  and 
local  highway  agencies. 

80.  In  Section  2E.20  Signing  for 
Interchange  Lane  Drops,  the  last 
sentence  in  paragraph  1  is  added  to 
prohibit  the  use  of  the  EXIT  ONLY 
panel  on  diagrammatic  signs  at  any 
major  bifurcation  or  split.  This  change 
is  intended  to  eliminate  a  potentially 
confusing  situation  for  road  users.  The 
FHWA  did  not  receive  any  comments. 

81.  In  Section  2E.21  Changeable 
Message  Signs,  the  FHWA  is  including 
GUIDANCE  in  paragraph  3(a)  to  indicate 
that  the  desirable  letter  size  for 
changeable  message  signs  is  450  mm  (18 
inches)  or  a  minimum  letter  size  of  265 
mm  (10.6  inches).  The  FHWA  is  also 
including  additional  criteria  (as 
discussed  in  MUTCD  Part  6)  for  the  use 
of  changeable  message  sign. 

82.  In  Section  2E.24  Lateral  Clearance, 
paragraph  1  adds  a  discussion  on  the 
importance  of  the  clear  zone  and 
breakaway  supports  when  determining 
the  horizontal  clearance  distance  for 
sign  installation. 

83.  In  Section  2E.29  Interchange  Exit 
Numbering,  p^agraph  2  increases  the 
vertical  dimension  of  the  exit  number 
panel  from  600  mm  (24  inches)  to  750 
ram  (30  inches).  This  change  is  adopted 
because  it  improves  the  visibility  of 
critical  sign  information  for  directing 
the  road  users  to  their  destinations. 
Since  the  FHWA  received  comments 
from  North  Carolina,  Missouri,  and 
Minnesota  Departments  of 
Transportation  expressing  concern 
regarding  the  impact  of  implementing 
this  change  for  existing  installations,  the 
FHWA  is  providing  a  phase-in 
compliance  period  of  7  years  after  the 
effective  date  of  this  final  rule  for 
existing  installations  to  minimize  any 
potential  impact  to  State  and  local 
highway  agencies.  This  period  will 
allow  for  replacement  of  existing  signs 
after  the  normal  service  life.  This 
change  takes  effect  inunediately  for  all 
new  installations. 

Also  in  this  section,  the  text  in  the 
OPTION  statement  is  modified  to 
recommend  the  use  of  milepost 
numbering  as  the  preferred  method  for 
interchange  exit  numbering. 
Consecutive  numbering  is  optional  for 
those  States  which  are  still  working 
towards  changing  over  to  milepost 
numbering.  The  FHWA  received  a 
docket  comment  from  the  Ohio 


Department  of  Transportation 
suggesting  this  change. 

Additionally  in  this  section,  the 
FHWA  has  included  an  OPTION  to  add 
the  word  "LEFT"  to  the  exit  number 
panel.  Since  left  exits  are  generally 
fewer  and  tend  to  violate  expectancy, 
the  FHWA  believes  that  this  OPTION 
will  help  the  road  user  identify  proper 
lane  placement  prior  to  the  exit. 

84.  In  Section  2E.31  Advance  Guide 
Signs,  the  paragraph  2  GUIDANCE 
statement  includes  placement  of 
Advance  Guide  signs  in  advance  of  the 
exit  gore.  The  distance  of  an  Advance 
Guide  sign  is  changed  from  "400m  to 
1km"  to  "1  to  2  km  (Vz  to  1  mile)"  from 
the  exit  gore.  This  change  places  the 
Advance  Guide  sign  back  further  from 
the  exit  gore  in  order  to  provide  more 
decision  and  reaction  time  to  the  road 
user.  Although  the  FHWA  did  not 
receive  any  comments  expressing 
concern  with  this  change,  the  FHWA  is 
providing  a  phase-in  compliance  period 
of  7  years  after  the  effective  date  of  this 
final  rule  for  existing  installations  in 
order  to  minimize  any  potential  impact 
to  State  and  local  highway  agencies. 
This  period  will  allow  for  replacement 
of  the  existing  signs  after  their  normal 
service  life.  This  change  is  effective 
immediately  for  all  new  installations. 

85.  In  Section  2E.33  Other 
Supplemental  Guide  Signs,  paragraph  2 
adds  GUIDANCE  for  installing  only  one 
supplemental  guide  sign  on  each 
interchange  approach.  The  FHWA  did 
not  receive  any  comments  on  this 
section. 

86.  In  Section  2E.34  Exit  Direction 
Signs,  paragraph  2  prohibits  the  use  of 
population  figures  or  other  similar 
information  on  Exit  Direction  signs.  The 
FHWA  did  not  receive  any  comments 
on  this  section. 

Also  in  this  section,  the  second 
GUIDANCE  statement  deletes  the  words 
"cantilevered  support"  and  allows  the 
Exit  Direction  sign  to  be  installed  on 
any  overhead  support  located  over  the 
exit  lane  in  advance  of  a  gore  point. 

The  change  in  the  last  sentence  of 
Section  2E.34,  paragraph  10  is  revised 
ft-om  that  proposed  in  the  NPA  in 
response  to  a  docket  comment  from  the 
Minnesota  Department  of 
Transportation.  Instead  of 
recommending  that  the  Exit  Direction 
sign  should  be  mounted  on  the  face  of 
the  overhead  structure,  the  FHWA  is 
changing  this  to  an  OPTION  to  allow 
more  flexibility  at  those  locations  that 
may  not  have  available  overhead 
struct\u-es. 

87.  In  Section  2E.41  Signing  by  Type 
of  Interchange,  paragraph  3  provides 
GUIDANCE  that  the  signing  layout 
should  be  similar  for  interchanges 


which  have  only  one  exit  ramp  in  the 
direction  of  travel.  The  FHWA  did  not 
receive  any  comments  on  this  section. 

88.  In  Section  2E.42  Freeway-to- 
Freeway  Interchange,  an  OPTION  is 
added  for  installing  overhead  guide 
signs  at  the  1  km  (V2  mile)  and  4  km  (2 
mile)  points.  This  OPTION  is  in 
addition  to  the  required  overhead  guide 
signs  at  the  2  km  (1  mile)  point  and  at 
the  theoretical  gore  of  each  connecting 
ramp. 

89.  In  Section  2E.48  Closely-Spaced 
Interchanges,  paragraph  1  is  changed 
from  that  proposal  in  the  NPA  in 
response  to  a  docket  comment  from  the 
Minnesota  Department  of 
Transportation.  Instead  of  mandating  or 
requiring  that  the  advance  guide  signs 
for  the  next  interchange  should  be 
mounted  on  an  overhead  structure,  the 
FHWA  is  changing  the  GUIDANCE  to  an 
OPTION  in  an  effort  to  allow  more 
flexibility  at  those  locations  that  may 
not  have  available  overhead  structures. 

90.  In  Section  2E.52  General  Service 
Signs,  paragraph  2  adds  an  OPTION  that 
allows  an  action  message,  such  as  NEXT 
RIGHT,  to  be  placed  on  general  service 
signs  which  do  not  have  exit  numbers 
included  on  the  sign.  Figure  2E-38  has 
been  added  as  an  example.  The  FHWA 
did  not  receive  any  comments  on  this 
section. 

Also  in  this  section,  paragraph  4, 
GUIDANCE  is  added  that  recommends 
the  distances  to  services  should  be 
shown  on  general  service  signs  when 
the  service  is  more  than  2  km  (1  mile) 
from  the  interchange. 

Additionally,  paragraph  4a(l),  is 
changed  based  on  comments  from  the 
Ohio  Department  of  Transportation  and 
logo  organizations  in  9  States,  which 
suggested  that  the  FHWA  delete  tire 
repair  from  the  list  of  criteria  for 
selecting  and  installing  general  service 
signs  for  gas  stations.  The  FHWA  is 
adopting  this  modification  since  the 
majority  of  businesses  offering  gas 
today,  no  longer  provide  tire  repair 
services.  This  same  change  applies  to 
Section  2F.01,  paragraph  8,  item  1. 

Also  in  this  section,  paragraph  4b(4), 
4c(4),  and  4f(3)  are  revised  to  add 
"modern  sanitary  facilities"  as  a  criteria 
for  food,  lodging,  and  camping  services. 

Additionally,  paragraph  4b(2) 
modifies  the  number  of  days  that  a  food 
service,  selected  for  general  service  sign, 
is  open.  The  1988  MUTCD  showed  7 
days  per  week,  and  the  new  edition 
states  at  least  6  days  per  week.  This 
amendment  also  applies  to  Section 
2F.01,  paragraph  9,  item  D{b).  This 
revision  to  the  MUTCD  is  made  in  order 
to  comply  with  the  requirement  of 
Federal  law.  Public  Law  105-178,  112 
Stat.  214,  which  was  effective  on  Jime 
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9,  1998.  There  were  no  docket 
comments  on  this  section. 

Also  in  this  section,  a  STANDARD  is 
added  which  requires  that  general 
service  signs  that  are  operated  on  a 
seasonal  basis  shall  be  removed  or 
covered  during  periods  when  the 
service  is  not  available.  This 
amendment  reduces  the  chance  of  road 
users  mistakenly  leaving  their  routes 
only  to  find  that  the  particular  service 
is  closed.  The  FHWA  received  no 
comments  on  this  section. 

91.  In  Section  2E.57  Radio 
Information  Signing,  paragraph  1  allows 
State  and  local  highway  agencies  the 
OPTION  of  using  a  word  message  Radio- 
Traffic  Information  {D12-4)  sign  in 
conjunction  with  traffic  management 
systems.  The  FHWA  received  no 
comments  on  this  section. 

Also  in  this  section,  paragraph  2 
establishes  three  as  the  maximum 
number  of  frequencies  shown  on  each 
Radio-Traffic  Information  sign.  The 
FHWA  did  not  receive  any  comments 
on  this  change. 

Discussion  of  Adopted  Amendments  to 
Part  2F — Specific  Service  Signs 

The  FHWA  received  800  comments 
&t}m  47  commenters  concerning  Parts 
2A,  2D,  2E,  2F,  and  21.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 
published  at  63  FR  31950  on  Jime  11, 
1998. 

92.  Since  the  FHWA  has  combined 
chapters  2E  and  2F  of  the  1988  MUTCD 
into  one  chapter,  the  new  chapter  for 
Specific  Service  Signs  is  Chapter  2F 
(formerly  Chapter  2G  in  the  1988 
MUTCD).  There  were  no  docket 
comments  on  combining  Chapters  2E 
and2F. 

93.  In  Section  2F.01  Efigibility, 
paragraph  4  adopts  Title  VI  of  the  Civil 
Rights  Act  of  1964  as  a  STANDARD  for 
selecting  eligible  specific  services.  This 
is  consistent  with  the  requirements  of 
other  Federal  programs.  The  FHWA 
received  no  docket  comments  on  this 
section. 

Also  in  this  section,  paragraphs  5  and 
1 2  adopt  a  new  specific  service  sign 
category  for  attraction  signs.  This 
increases  the  Specific  Service  Sign 
categories  to  five  (gas,  food,  lodging, 
camping,  and  attractions).  There  were 
no  docket  comments  on  this  section. 

Additionally,  paragraph  7  is  changed 
from  that  proposal  in  the  NPA  as  a 
result  of  docket  comments  received 
from  six  logo  organizations  suggesting 
that  the  FHWA  modify  the  discussion 
for  Specific  Service  Sign  eligibility  to 
include  the  following  text  shown  in 
bold:  "If  facilities  for  the  specific  service 


being  considered  are  not  available 
within  the  5  km  (3  miles)  limit  or 
choose  not  to  participate  in  the  program, 
then  the  limit  of  eligibility  may  be 
extended  in  5  km  (3  miles)  increments 
until  one  or  more  facilities  for  the 
services  being  considered  choose  to 
participate  or  imtil  25  km  (15  miles)  are 
reached,  whichever  comes  first."  The 
FHWA  is  adopting  this  modification  to 
give  states  more  flexibility  in  the 
selection  of  eligible  specific  service 
facilities 

In  paragraph  9,  item  (A)(1),  under 
GUIDANCE,  the  FHWA  adds 
"alternative  fuels"  to  the  list  of 
qualification  criteria  for  specific  service 
signs.  No  comments  were  received 
regarding  this  change. 

94.  The  FHWA  received  11  comments 
from  representatives  of  various  State 
logo  organizations  requesting  that 
FHWA  modify  the  proposed  Section 
2F.02  Application,  paragraph  2,  to  allow 
for  up  to  three  types  of  services  to  be 
displayed  on  a  specific  service  sign 
(example:  gas,  food,  and  lodging).  The 
FHWA  is  adopting  three  types  of 
specific  services  on  one  sign  as  the 
maximum  along  with  the  requirement 
that  if  three  types  of  services  are 
allowed  on  one  sign,  then  the  logo 
panels  (businesses)  shall  be  limited  to 
two  for  each  type  of  service.  This  woidd 
allow  for  a  total  of  six  logo  panels  per 
sign  which  is  consistent  with  the 
STANDARD  in  Section  2F.04  Number 
and  Size  of  Logos  and  Signs.  The  FHWA 
believes  that  this  change  will  give  the 
states  more  flexibility  in  the  selection  of 
specific  service  facilities. 

Also  in  this  section  xmder  the 
STANDARD  statement,  paragraph  2  is 
changed  to  delete  the  requirement  for  a 
separate  sign  for  each  type  of  specific 
service  at  freeway  and  expressway 
interchanges. 

95.  In  Section  2F.04  Niunber  and  Size 
of  Logos  and  Signs,  the  proposed 
paragraph  2  allowed  a  maximum  of  six 
logo  panels  for  any  specific  service 
category  shown  on  a  sign.  Based  on  12 
docket  comments  received  from  State 
Departments  of  Transportation, 
representatives  of  various  motorist 
information  services,  and  logo 
organizations,  the  FHWA  is  also 
amending  paragraph  2  to  allow  a 
maximiun  of  four  logo  panels  for  one  of 
the  two  service  types  on  the  same  sign 
(example:  four  food  logo  panels  and  two 
lodging  logo  panels).  When  four  logo 
panels  for  one  type  of  service  are 
installed  on  a  sign,  the  maximum 
number  of  logo  panels  still  shall  not 
exceed  six.  The  FHWA  believes  that  this 
change  will  give  the  States  more 
flexibility  in  the  selection  of  specific 
service  facilities. 


Also  in  this  section,  the  maximum 
logo  panel  size  for  expressway 
intersections  is  increased  from  900  mm 
X  600  mm  (36  inches  x  24  inches)  to 
1500  mm  x  900  mm  (60  inches  x  36 
inches).  There  were  no  docket 
comments  on  this  section. 

96.  In  Section  2F.05  Size  of  Lettering, 
Table  II-5,  "Letter  and  Numeral  Sizes 
for  Specific  Service  Signs"  as  shown  in 
the  1988  MUTCD  is  deleted.  In  the  1988 
MUTCD,  a  category  1  size  was  included 
for  use  on  expressways  where  access  to 
crossroads  was  provided  by  at-grade 
intersections.  The  FHWA  is  deleting 
Table  11-5  and  the  related  categories. 
The  FHWA  is  adopting  a  minimum 
height  of  250  mm  (10  inches)  for  all 
letters  and  numerals  on  specific  service 
signs  on  freeways  and  expressways,  and 
150  mm  (6  inches)  for  signs  on 
conventional  roads  and  ramps.  The 
FHWA  is  providing  a  phase-in 
compliance  period  of  10  years  after  the 
effective  date  of  this  final  rule  for 
existing  signs  to  minimize  any  impact 
on  State  and  local  highway  agencies. 
This  change  is  effective  inunediately  for 
new  sign  installations. 

97.  In  Section  2F.06  Signs  at 
Interchanges,  the  requirement  for  a 
separate  Specific  Service  sign  for  each 
type  of  services  is  deleted. 

Also  in  this  section,  paragraph  2  adds 
GUIDANCE  that  specific  service  ramp 
signs  should  be  spaced  at  least  30  m 
(100  feet)  frtjm  the  exit  gore  sign,  &t)m 
each  other,  and  frtim  the  ramp  terminal. 
The  FHWA  received  no  docket 
comments  on  this  section. 

98.  In  Section  2F.07  Single-Exit 
Interchanges,  paragraph  4  adds  an 
OPTION  to  install  the  exit  number  panel 
on  top  of  specific  service  signs  on  the 
freeway  or  expressway  for  the  single- 
exit  interchanges.  There  were  no  docket 
comments  on  this  section. 

99.  In  Section  2F.09  Signs  at 
Intersections,  paragraph  3  deletes  the 
reference  to  a  specific  distance  at  which 
logo  panels  shoidd  not  be  displayed 
because  they  are  visible  from  the 
roadway  or  highway.  The  FHWA 
believes  that  the  State  and  local 
highway  agencies  should  determine  the 
acceptable  visibility  limits.  The  FHWA 
did  not  receive  any  comments  regarding 
this  change. 

Also  in  this  section,  paragraph  6  adds 
an  OPTION  to  install  the  NEXT  RIGHT 
(LEFT)  and  other  directional 
information  below  the  logos  on  the 
specific  service  signs. 

Discussion  of  Adopted  Amendments  to 
Chapter  2G — Tourist-Oriented 
Directional  Signs. 

The  FHWA  received  52  comments 
from  10  commenters  concerning 
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Chapter  2G.  Only  the  technical  (not 
editorial)  comments  are  addressed  in 
this  discussion.  The  notice  of  proposed 
amendments  (NPA)  was  published  at  64 
FR  33802  on  June  24,  1999. 

100.  In  Section  2G.01  Purpose  and 
Application,  the  FHWA  is  defining  the 
term  "tourist-oriented  directional  sign." 
The  term  "panel"  is  also  defined  in 
Chapter  1.  The  FHWA  received  no 
comments  on  the  definition. 

One  commenter  suggested  defining 
"immediate  area"  in  the  first 
STANDARD  or  allowing  the  States  to 
provide  a  definition  in  their  State 
pohcy.  The  FHWA  believes  that 
defining  "immediate  area"  is  best 
addressed  through  State  policy  (Section 
20.07),  and  is  revising  that  section  to 
include  a  definition  as  an  element  of  the 
policy. 

A  State  transportation  department 
pointed  out  that  requiring  the  use  of 
tourist-oriented  directional  signs  in 
place  of  specific  service  signing  may 
conflict  with  State  statutes.  To  avoid 
conflict  with  State  statutes,  the  FHWA 
believes  that  this  text  would  be  better 
addressed  as  GUIDANCE,  and  is 
changing  the  section  accordingly.  This 
change  gives  the  needed  encouragement 
without  eliminating  the  flexibility  that 
some  agencies  might  need. 

Three  State  transportation 
departments  suggested  uniform 
placement  of  tourist-oriented  directional 
signs  regardless  of  whether  the  facility 
and  its  on-premise  advertising  signs  are 
readily  visible  or  not  from  the  roadway. 
Additionally,  one  State  transportation 
department  recommended  a  definition 
of  "readily  visible  fi'om  the  roadway"  be 
included.  The  FHWA  believes  that  for 
positive  guidance,  tourist-oriented 
directional  signs  shoidd  be  installed 
regardless  qf  whether  or  not  the  facility 
and/or  its  on-premise  advertising  is 
readily  visible  from  the  roadway.  The 
FHWA  has  deleted  this  text  from  the 
GUIDANCE. 

101.  In  Section  2G. 02  Design,  the 
FHWA  is  including  a  STANDARD  that 
each  tourist-oriented  directional  panel 
shall  display  only  one  eligible  business, 
service  or  activity  facility.  None  of  the 
commenters  disagreed  with  this  change 
and  the  American  Traffic  Safety 
Services  Association.  Inc.  commented 
favorably. 

102.  In  Section  2G.03  Style  and  Size 
of  Lettering,  the  National  Committee  on 
Uniform  Traffic  Control  Devices 
(NCUTCD)  recommended  deleting  the 
text  related  to  the  legend  on  rural  roads. 
The  FHWA  agrees  with  this 
recommendation  and  removed  it  from 
the  GUIDANCE.  Using  smaller  letters  on 
"less  important  rural  roads"  is  not 
helpful  to  the  unfamiliar  road  user.  One 


commenter  suggested  that  text 
referencing  the  "Standard  Alphabets  for 
Highway  Signs  and  Pavement 
Markings  '  ^  be  added.  The  FHWA 
agrees  with  this  recommendation  and  is 
adding  it  to  the  STANDARD,  since  it  is 
the  design  standard  for  letters, 
numerals,  and  spacing. 

103.  In  Section  2G.04  Arrangement 
and  Size  of  Signs,  the  FHWA  limits  the 
size  of  a  tourist-oriented  directional  sign 
to  a  maximum  of  1.8m  (6  ft.).  One 
conmienter  suggested  that  the  limitation 
should  be  on  the  number  of  panels  on 
the  sign,  rather  than  the  physical  size  of 
the  sign.  The  FHWA  agrees  that  there 
should  be  a  limitation  on  the  number  of 
panels  as  well  as  the  size  of  the  sign.  A 
maximum  sign  size  is  specified  to 
prevent  visual  obstructions. 

Also,  under  the  first  GUIDANCE  in 
Section  2G.04,  it  was  proposed  in  the 
NPA  that  no  more  than  three  panels 
should  be  displayed  on  each  sign.  One 
State  transportation  department 
objected.  The  FHWA  agrees  because  this 
may  place  an  undue  burden  for  sign 
removal  on  those  jurisdictions  with 
existing  signs.  Therefore,  the  FHWA 
will  continue  to  allow  display  of  four 
panels  per  tourist-oriented  directional 
sign. 

Several  comments  were  received  on 
the  text  regarding  installation  of 
intersection  approach  signs.  The  text  in 
the  first  GUIDANCE  contained 
conflicting  language.  The  FHWA  is 
revising  the  first  GUIDANCE  to  allow 
for  a  straight  ahead  approach  sign  and 
is  clarifying  that  intersection  approach 
signs  for  tourist-oriented  destinations  to 
the  left,  right  and  straight  ahead  should 
be  installed  in  advance  of  the 
intersection  and  that  no  more  than  four 
panels  should  be  displayed  on  each 
sign.  The  FHWA  is  adding  other 
clarifications  to  the  text,  based  on  the 
comments  received,  including;  (1) 
Recommending  the  order  in  which  signs 
should  be  installed;  for  consistency 
signs  should  appear  in  the  following 
order;  (a)  The  left  turn  sign  should  be 
located  farthest  from  the  intersection, 
(b)  then  the  right  turn  sign,  and  (c)  the 
straight  ahead  sign  located  closest  to  the 
intersection;  (2)  recommending  that 
when  there  are  multiple  destinations  in 
the  same  direction  that  the  panels  on 
the  tourist-oriented  directional  sign 
should  be  displayed  in  order  based  on 


'The  "Standard  Alphabets  for  Highway  Signs 
and  Pavement  Markings."  1977  Edition,  is 
published  by  the  Federal  Highway  Administration. 
It  may  be  obtained  from  the  FHWA,  Office  of 
Transportation  Operations,  400  7th  Street,  SW. 
Washington.  OC  20590.  It  is  available  for  inspection 
and  copying  at  the  FHWA  headquarters  and  all 
FHWA  Division  Offices  as  prescribed  at  49  CFR  part 
7. 


the  destination's  distance  fi-om  the 
intersection  (the  closest  destination 
should  appear  first);  (3)  clarifying  that 
the  left,  right  or  straight  ahead  turn 
panels  may  be  combined  oh  the  same 
sign,  but  that  the  straight  ahead  sign 
should  not  be  combined  with  a  sign 
displaying  both  the  left  and  right  turn 
destinations,  and  (4)  allowing  signs  for 
destinations  in  the  straight  ahead 
direction  when  there  are  signs  for 
destinations  in  either  the  left  or  right 
direction. 

104.  In  Section  2G.05  Advance  Signs, 
the  first  OPTION  regarding  installation 
of  advance  signs  in  the  NPA  has  been 
moved  to  the  GUIDANCE  statement  in 
Section  2G.07  State  Policy,  which  is  a 
more  appropriate  location.  Also,  in 
Section  2G.05,  the  FHWA  is  including 
GUIDANCE  to  clarify  that  in  cases 
where  directional  word  messages  such 
as  NEXT  RIGHT  (LEFT)  or  AHEAD  are 
appropriate  for  application,  this 
additional  information  may  be  added  to 
the  1.8m  (6  ft)  maximum  sign  height. 
None  of  the  commenters  disagreed  with 
this  change  and  the  American  Traffic 
Safety  Services  Association,  Inc., 
commented  in  support  of  the  change. 
One  State  transportation  department 
objected  to  installation  of  the  directional 
word  messages  above  the  business 
identification  panels.  The  destinations 
on  tourist-oriented  directional  signs  and 
where  to  turn  are  priority  information; 
therefore,  the  directional  word  message 
action  should  be  shown  first.  There 
were  several  comments  requesting  sign 
dimensions  be  shown  on  the  figures. 
The  dimensions  were  inadvertently  left 
off  the  figiires  in  the  NPA  and  the 
dimensions  in  the  1988  Manual  will  be 
used  with  the  appropriate  metric 
conversions. 

105.  Section  2G.06  Sign  Locations, 
require  that  the  location  of  all  other 
traffic  control  devices  shall  take 
precedence  over  the  location  of  tourist- 
oriented  directional  signs,  and  that 
tourist-oriented  directional  signs  shall 
not  obstruct  the  road  user's  view  of 
other  traffic  control  devices.  None  of  the 
commenters  disagreed  with  this  change. 

The  NCUTCD  and  two  other 
commenters  objected  to  the  exception, 
found  in  Section  2G.06  GUIDANCE,  for 
the  location  of  the  straight  ahead  sign. 
The  FHWA  agrees  and  has  deleted  the 
exception.  For  positive  guidance,  a 
straight  ahead  business  should  have  a 
sign  in  advance  of  the  intersection. 

Also  in  this  section,  one  commenter 
suggested  that  the  location  of  and 
distance  between  signs,  for  the  advance 
signs  was  excessive.  The  FHWA 
believes  that  locating  advance  signs  1 
km  (V2  mi)  from  the  intersection  is  an 
appropriate  distance,  but  agrees  that  the 
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spacing  between  signs  is  excessive  and 
has  reduced  the  distance  to  152  m  (500 
ft).  Since  this  is  a  shorter  minimum 
distance  than  the  current  MUTCD,  this 
will  not  have  any  impact  on  State  or 
local  highway  agencies. 

One  commenter  objected  to  the  phrase 
in  the  OPTION  paragraph.  The 
Executive  Order  referenced  in  the 
comment  was  revoked  by  Executive 
Order  13132  dated  August  4,  1999,  and 
effective  on  November  2,  1999. 
However,  the  FHWA  is  modifying  this 
paragraph  by  deleting  "but  within  the 
right-of-way"  to  be  consistent  with  other 
parts  of  the  Manual  which  do  not 
reference  right-of-way  limits  for  sign^ 
placement. 

106.  In  Section  2G.07  State  Policy,  the 
FHWA  proposed  to  add  the  equal 
opportunity  criteria  pf  Title  VI  of  the 
Civil  Rights  Act  of  1964  (Pub.  L.  88-352, 
78  Stat.  241)  as  a  STANDARD  condition 
for  destinations  to  be  eligible  for  tourist- 
oriented  directional  signs.  One  State 
transportation  department  and  one  State 
chapter  of  the  Institute  of 
Transportation  Engineers  objected  to 
including  civil  rights  requirements  in 
the  Manual,  while  the  American  Traffic 
Safety  Services  Association,  Inc. 
supported  their  inclusion.  The  FHWA 
disagrees  with  these  objections  to 
include  the  civil  rights  requirements. 
This  paragraph  was  added  as  a 
condition  for  destinations  eligible  for 
tourist-oriented  directional  signs, 
because  most  Federal  programs  require 
compliance  with  Title  VI  regulations. 
This  paragraph  is  consistent  with 
Chapter  2F  Specific  Service  Signs. 

Also  in  Section  2G.07,  the  GUIDANCE 
statement  is  revised  to  include  a 
definition  of  "immediate  area"  for  the 
area  to  be  served.  "Immediate  Area" 
was  used  in  the  first  STANDARD  of 
Section  2G.01  Purpose  and  Application, 
of  the  NPA.  In  order  to  give  the  State 
highway  agencies  more  flexibility,  the 
FHWA  believes  that  the  definition  is 
best  addressed  through  State  policy. 

Discussion  of  Adopted  Amendments  to 
Chapter  2H — Recreational  and  Cultural 
Interest  Area  Signs 

The  FHWA  received  46  comments 
from  eight  commenters  concerning 
Chapter  2H.  Only  the  technical  (not 
editorial)  comments  are  addressed  in 
this  discussion.  The  notice  of  proposed 
amendments  (NPA)  was  published  at  64 
FR  33802  on  June  24,  1999. 

As  proposed  in  the  NPA,  the  FHWA 
is  modifying  the  following  recreational 
and  cultural  interest  signs  to  improve 
their  visibility  and  make  the  sign  design 
less  complex;  Litter  Container  (RG-130), 
Ranger  Station  (RG-170),  Picnic  Area 
(RM-120),  Laundry  (RA-060),  Sleeping 


Shelter  (RA-110)  and  Interpretative 
Trail  (RL-130). 

Also,  the  FHWA  is  adopting  the 
following  Forest  Service  symbols  ^  and 
will  include  them  in  the  "Standard 
Highway  Signs"  book«  Motor  Home 
(RM-200),  Group  Picnicking  (RM-220), 
Group  Camping  (RM-210),  Dog  (RG- 
240),  Seaplane  {RG-260),  Family 
Restroom  (RA-150),  Helicopter  (RA- 
160),  All-Terrain  Vehicle  (RL-170), 
Archer  (RL-190).  Hang  Glider  (RL-2101, 
Fishing  Pier  (RW-160),  Hand  Launch 
for  Boating  (RW-170),  Kayak  (RW-190), 
Wind  Surf  (RW-210)  and  Chairhft  for 
Skiing  (RS-lOO).  The  FHWA  has  only 
included  new  or  modified  symbol  signs 
in  the  revised  manual. 

None  of  the  commenters  disagreed 
with  the  modified  or  adopted  symbols. 
However,  one  State  transportation 
department  recommended  that  we 
mandate  that  titles  be  used  with  the 
signs.  The  FHWA  disagrees  with  the 
need  for  this  clarification  because 
Section  2A.13  permits  an  education 
plate  to  accompany  a  symbol  sign  that 
is  not  readily  recognizable  by  the 
public. 

107.  hi  Section  2H.01  Scope,  use  of 
recreational  and  cultural  interest  signs 
is  expanded  by  providing  the  OPTION 
of  using  these  symbols  on  directional 
guide  signs  found  on  expressways  and 
freeways.  The  American  Traffic  Safety 
Services  Association  supported  the 
expanded  use  of  these  symbols.  Two 
commenters  opposed  the  expanded  use 
of  the  symbols  suggesting  the  possible 
overloading  of  road  users  with  too  many 
signs  along  freeways,  especially  in 
congested  areas.  The  FHWA  disagrees 
because  the  GUIDANCE  in  Section 
2H.02  encovnages  agencies  to  adopt 
policies  for  recreational  and  cultural 
interest  signing,  and  cautions  agencies 
not  to  use  them  where  they  might  be 
confused  with  other  traffic  control  signs. 

Also,  in  this  section,  the  STANDARD 
paragraph  has  been  removed.  General 
signing  requirements  are  covered  in 
Chapter  2A. 

108.  hi  Section  2H.02  Application  of 
Recreational  and  Cultiiral  Interest  Signs, 
one  State  transportation  department 
recommended  removing  the  text  related 


'  Based  on  a  Memorandum  of  Understanding 
between  the  FHWA  and  the  U.S.  Department  of 
Agriculture  Forest  Service,  many  of  the  symbols 
used  by  the  Forest  Service  are  adopted  by  reference 
in  the  MUTtlD.  These  symbols  are  referred  to  as  the 
"88  Forest  Service  Symbol  Signs." 

9 "Standard  Highway  Signs,"  FHWA.  1979 
Edition  is  included  by  reference  in  the  2000 
MUTCD.  It  is  available  for  purchase  from  the 
Government  Printing  Office.  Superintendent  of 
Documents.  PC  Box  371954.  Pittsburgh,  PA  15250- 
7954.  It  is  available  for  inspection  and  copying  at 
the  FHWA  Washington  Headquarters  and  all  FHWA 
Division  Offices  as  prescribed  in  49  CFR  part  7. 


to  nonvehicular  events  and  amenities. 
The  FHWA  disagrees  wdth  the 
recommendation  because  the  Manual 
has  jurisdiction  over  the  signing  that 
leads  road  users  to  nonvehicular  events 
and  amenities  such  as  trails,  structures, 
and  facilities. 

109.  In  Section  2H.04  General  Design 
Requirements  for  Recreational  and 
Cultural  Interest  Area  Symbol  Signs, 
several  commenters  recommended 
including  examples  of  the  usage  and 
series  categories  and  one  State  chapter 
of  the  Institute  of  Transportation 
Engineers  opposed  the  removal  of  the 
Category  and  Usage  Chart.  The  FHWA 
agrees  with  this  last  recommendation.  A 
Category  Chart  is  included.  This  chart  is 
similar  to  the  Category  and  Usage  Chart 
included  in  the  1988  Manual,  except  the 
road/type  usage  information  has  been 
removed.  It  is  no  longer  appropriate  to 
specify  usage  since  the  use  of  the 
symbols  has  been  expanded  to  include 
both  conventional  roads  and 
expressways  and  freeways. 

Also,  in  Section  2H.04,  the  FHWA  has 
removed  the  SUPPORT  paragraph 
proposed  in  the  NPA.  The  use  of 
recreational  and  cultural  interest  symbol 
signs  is  discussed  in  Section  2H.01. 

110.  hi  Section  2H.05  Symbol  Sign 
Sizes,  sign  information  is  discussed  in 
paragraph  format.  The  FHWA  received 
no  negative  comments  regarding  the 
removar of  Table  II-7,  "Sign  Sizes."  The 
American  Traffic  Safety  Services 
Association  recommended  that  a 
minimum  size  of  750  mm  x  750  mm  (30 
in  X  30  in)  be  used  for  expressway  and 
freeway  installation  to  ensiue  legibility 
and  increase  comprehension 
commensurate  with  today's  higher 
speeds  and  complexities  evidenced  on 
these  types  of  roadways.  The  FHWA 
agrees  with  this  recommendation.  The 
recommended  expressway/freeway  sign 
size  text  is  contained  in  GUIDANCE. 

111.  hi  Section  2H.06  Use  of 
Educational  Plaques,  GUIDANCE 
recommends  that,  if  used,  the 
educational  plaque  should  be  the  same 
width  as  the  symbol  sign.  None  of  the 
commenters  disagreed  with  this  change. 

112.  One  State  transportation 
department  recommended  deleting  the 
proposed  Section  2H.08  Color  Format. 
The  FHWA  agrees  with  this 
recommendation  and  has  removed 
Section  2H.08  as  referenced  in  the  NPA, 
because  sign  design  requirements, 
including  color,  are  addressed  in 
Section  2H.04. 

113.  In  Section  2H.08  Placement  of 
Recreational  and  Cultural  Interest  Area 
Symbol  Signs  (referenced  in  the  NPA  as 
Section  2H.09),  one  State  transportation 
department  suggested  that  the  exception 
to  the  vertical  mounting  height  for 
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symbol  signs  on  low  speed,  low  volume 
roads  is  not  necessary  and  may  cause 
some  signs  to  be  installed  so  that  they 
are  no  longer  crashworthy.  The  FHWA 
disagrees  with  the  recommendation  to 
eliminate  the  exception.  Chapter  2A  of 
the  Manual  requires  all  signs  within  the 
clear  zone  to  be  mounted  at  2.1  m  (7  ft) 
in  urban  areas,  and  at  1.5m  (5  ft)  in  rural 
areas. 

114.  In  Section  2H.09  Destination 
Guide  Signs  (referenced  in  the  NPA  as 
Section  2H.10),  one  State  transportation 
department  recommended  that  both  the 
recreational  and  cultural  interest  area 
symbol  signs  and  destination  guide 
signs  be  white  on  brown.  The  FHWA 
disagrees  with  the  recommendation. 
The  GUIDANCE  lists  the  order  of 
preference  for  use  of  shapes  and  colors. 
While  rectangular,  white  on  green  is 
listed  first.  States  may  use  rectangular, 
white  on  brown.  This  provides 
maximiun  flexibility  to  the  States. 

Also,  in  this  section,  one  State 
transportation  department 
recommended  deleting  the  requirement 
that  advance  guide  signs  and  exit 
direction  signs  have  the  white  on  green 
color  combination  where  there  are 
destinations  other  than  a  recreational  or 
cultural  interest  area.  The  FHWA 
disagrees  with  the  recommendation. 
Guide  signs  shall  be  white  on  green, 
except  white  on  brown  may  be  used 
when  solely  recreational  or  cultiiral 
interest  area  destinations  are  shown. 

Several  commenters  recommended 
removal  of  the  trapezoidal  shape.  The 
FHWA  is  retaining  the  GUDDANCE  that 
allows  use  of  the  trapezoidal  shape. 
However,  the  FHWA  will  consider  this 
recommendation  in  the  futiu^  after 
further  study. 

115.  The  FHWA  received  no 
objections  to  deleting  Sections  2H.10 
through  2H.15  of  the  1988  Manual,  as 
proposed  in  the  NPA.  These  sections 
gave  a  general  description  of  the 
categories  of  recreation  and  cultxu-al 
interest  symbol  signs. 

Discussion  of  Adopted  Amendments  to 
Chapter  21 — Emergency  Management 

The  FHWA  received  800  comments 
from  47  commenters  concerning  Parts 
2A,  2D,  2E,  2F,  and  21.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 
published  at  63  FR  31950  on  Jime  11, 
1998. 

1 16.  With  the  renumbering  of  Part  2, 
Chapter  2J  is  changed  to  Chapter  21.  The 
FHWA  received  a  recommendation  from 
the  National  Committee  on  Uniform 
Traffic  Control  Devices  to  change  the 
title  of  Chapter  21  from  "Signing  for 
Civil  Defense"  to  "Emergency 


Management  Signing."  The  FHWA  has 
adopted  this  new  title  and  has  deleted 
reference  to  civil  defense  because  the 
more  prevalent  concerns  today  are  from 
emergency  traffic  management 
situations  such  as  natural  disasters  and 
chemical  warfare  threats. 

117.  In  Section  21.02  Design  of 
Emergency  Management  Signs,  the  Civil 
Defense  symbol  is  deleted  &t)m  the 
evacuation  route  sign.  The  evacuation 
route  plaque  number  is  changed  from 
CD-I  to  EM-1.  All  of  the  emergency 
management  sign  numbers  discussed  in 
Chapter  21  now  have  the  EM  prefix. 

118.  In  Section  21.04  Area  Closed 
Sign,  the  reference  to  "dangerous 
radiological  or  biological 
contamination"  is  deleted  since  the 
AREA  CLOSED  sign  is  not  limited  to 
these  type  areas  but  can  be  used  for 
other  emergencies  such  as  natiiral 
disasters.  The  AREA  CLOSED  sign 
number  is  EM-2. 

119.  In  Section  21.05,  the  title  is 
changed  irom  "Traffic  Regulation  Post 
Sign"  to  "Traffic  Control  Point  Sign." 
The  FHWA  believes  that  this  is  a  more 
appropriate  title  since  these  signs  are 
used  at  checkpoint  locations  where 
traffic  is  stopped  and  controlled  by 
designated  officials. 

The  sign  number  for  the  TRAFFIC 
CONTROL  POINT  sign  is  EM-3. 

120.  In  Section  21.07.  the  title  is 
changed  to  include  both  a  ROAD  USE 
PERMIT  REQUIRED  FOR  THRU 
TRAFFIC  (EM-5)  sign  or  an  AREA  USE 
PERMIT  REQUIRED  FOR  THRU 
TRAFFIC  (EM-5a)  sign.  There  may  be 
situations  when  the  area  use  permit  may 
be  the  more  appropriate  signing 
message.  Therefore,  the  FHWA  has 
included  the  OPTION  to  use  this 
message  as  an  alternative. 

121.  In  Section  21.09.  the  title  is 
changed  to  "Shelter  Directional  Sign" 
which  is  a  more  general  heading  than 
"Fallout  Shelter  Directional  Sign."  The 
Shelter  Directional  Signs  may  carry  one 
of  the  following  legends:  EMERGENCY 
SHELTER,  HURRICANE  SHELTER. 
FALLOUT  SHELTER,  or  CHEMICAL 
SHELTER. 

Discussion  of  Proposed  Amendments  to 
Chapter  2A  Which  Were  Not  Adopted 

122.  hi  Section  2A.03,  the  FHWA  has 
deleted  the  OPTION  sentence  which 
indicated  that  traffic  engineering 
judgment  or  studies  may  show  that 
signs  would  be  unnecessary  at  certain 
locations.  By  definition,  the  purpose  of 
engineering  judgment  and  studies  is  to 
determine  whether  or  not  a  sign  or  other 
traffic  control  device  is  needed. 

123.  In  Section  2A.18,  paragraph  1, 
the  FHWA  has  decided  not  to  adopt  the 
proposal  to  require  the  minimum 


mounting  height  of  2.1  m  (7  feet)  for  all 
signs.  This  decision  is  based  on  crash- 
worthiness  research  results  '"  which  did 
not  justify  imiversal  application  of  the 
increased  mounting  height.  It  is  also 
based  on  docket  comments  received 
from  8  coimty  highway  agencies  which 
opposed  the  increased  mounting  height 
for  all  signs.  The  minimum  moiuiting 
height  will  remain  at  5  feet  for  rural 
areas  and  7  feet  for  urban  areas  where 
parking  and  other  obstructions  to  view 
may  occur.  This  minimum  mounting 
height  does  not  preclude  the  installation 
of  signs  at  higher  heights. 

Discussion  of  Not  Adopted 
Amendments  to  Chapter  2E — 
Expressway  and  Freeway  Guide  Signs 

124.  In  Section  2E.29,  paragraph  2, 
the  FHWA  has  decided  not  to  adopt  the 
amendment  to  increase  the  vertical 
dimension  of  the  exit  number  sign  panel 
from  600  mm  (24  inches)  to  750  nmi  (30 
inches).  The  FHWA  received  comments 
from  North  Carolina,  Missouri  and 
Minnesota  Departments  of 
Transportation  expressing  disagreement 
with  the  idea  of  increasing  the  vertical 
dimension  of  the  exit  number  sign  panel 
to  30  inches,  particidarly  in  the  absence 
of  specific  data  to  indicate  that  the  24 
inch  panels  are  not  performing 
adequately.  The  FHWA  agrees  and  will 
revisit  as  part  of  a  future  research  study. 

Discussion  of  Not  Adopted 
Amendments  to  Chapter  2F — Specific 
Service  Sigfvs 

The  FHWA  received  800  comments 
from  47  commenters  concerning  Parts 
2A,  2D,  2E.  2F,  and  2l.  Only  the 
technical  (not  editorial)  comments  are 
addressed  in  this  discussion.  The  notice 
of  proposed  amendments  (NPA)  was 
published  at  63  FR  31950  on  June  11. 
1998. 

125.  In  Section  2F.02,  paragraph  4, 
the  FHWA  has  decided  not  to  limit  the 
use  of  the  ATTRACTION  to 
expressways  and  freeways  since  in 
paragraph  5,  the  other  specific  service 
categories  may  be  used  on  any  class  of 
highway. 

Discussion  of  Adopted  Amendments  to 
Part  3 — Markings 

The  FHWA  received  352  comments 
from  40  commenters  concerning  Part  3 
under  docket  number  96—47  (in  mid- 
1997  this  docket  was  scanned  into  the 
U.S.  Dockets  Facility  as  FHWA-1997- 
2295  and  may  be  retrieved 


'°  Marzougui,  Dhafer,  Bedewi,  Nabih: 
Meczkowski.  Leonard;  and  Taylor,  Harry  W.;  "Sign 
Support  Height  Analysis  Using  Finite  Element 
Simulation."  Presented  at  International  (oumal  on 
Crash  Conference,  September  S-8,  2000.  To  be 
published  in  the  International  Journal  on  Crash. 
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electronically  with  this  number).  Also, 
the  FHWA  received  181  comments  from 
27  commenters  in  response  to  docket 
number  99-6575.  The  two  notices  of 
proposed  amendments  (NPA)  were 
published  at  62  FR  691  on  January  6, 
1997,  and  at  64  FR  73612  on  December 
30, 1999.  Only  the  technical  (not 
editorial)  comments  are  addressed  in 
this  discussion. 

126.  Chapter  A.  General  Principles,  of 
the  1988  MUTCD  is  renamed  "General." 
Several  sections  within  this  chapter  are 
more  appropriately  relocated  to  Chapter 
B  as  follows:  (a)  Section  3A.08  is  moved 
to  3B.08  Extensions  Through 
Intersections  or  Interchanges,  (b) 
Section  3A.09  is  moved  to  3B.15 
Transverse  Markings,  and  (c)  Section 
3A.10  is  moved  to  Section  3B.07 
Warrants  for  Use  of  Edge  Lines.  Section 
3A.07  of  the  1988  MUTCD  discussed  the 
different  types  of  yellow  and  white 
lines.  This  discussion  was  reorganized 
and  moved  to  Section  3B.  Each  type  of 
line  in  Section  3A.07  is  now  discussed 
in  the  first  six  sections  of  Section  3B. 
which  is  organized  by  color  of 
longitudinal  lines. 

127.  hi  Section  3A.06  Widths  and 
Patterns  of  Longitudinal  Line  Markings, 
the  FHWA  is  adding  to  the  OPTION 
statement  a  recommended  ratio  for  line 
segments  and  gaps  for  "dotted  lines." 
One  comment  was  received  from  a  State 
highway  agency  recommending  that  a 
definition  be  provided  for  the  wording 
"or  longer  gaps."  Since  the  proposed 
text  did  not  contain  any  guidance  on  the 
maximum  spacing  of  the  longer  gaps, 
the  FHWA  is  including  an  OPTION 
statement  recommending  a  maximum 
ratio  of  1:3  for  line  segments  and  gaps, 
respectively,  for  dotted  lines. 

128.  The  section  headings  on  Chapter 
B.  Pavement  and  Curb  Markings,  are 
renamed  and  reorganized  to  read  as 
follows: 


3B.01     Yellow  Longitudinal  Line  and 

Left  Edge  Line  Pavement  Markings 

and  Warrants 
3B.02     No-Passing  zone  Markings 
3B.03     Other  Yellow  Longitudinal 

Pavement  Markings 
3B.04    White  Longitudinal  Line  and 

Right  Edge  Line  Markings  and 

Warrants 
3B.05     Other  White  Longitudinal 

Pavement  Markings 
3B.06    Edge  Line  Markings 
3B.07    Warrants  for  Use  of  Edge  Lines 
3B.08    Extensions  Through 

Intersections  or  Interchanges 
3B.09    Lane  Reductions  Transition 

Markings 
3B.10    Approach  Markings  for 

Obstructions 
3B.11     Raised  Pavement  Markers 


3B.12    Raised  Pavement  Markers  as 

Vehicle  Positioning  Guides  vdth 

Other  Longitudinal  Markings 
3B.13     Raised  Pavement  Markers 

Supplementing  Other  Markings 
3B.14     Raised  Pavement  Markers 

Substituting  for  Pavement  Markings 
3B.15    Transverse  Markings 
3B.16     Stop  and  Yield  Lines 
3  B .  1 7    Crosswalk  Markings 
3B.18    Parking  Space  Markings 
3B .  1 9    Pavement  Word  and  Symbol 

Markings 
3B.20    Speed  Measurement  Markings 
3B.21    Curb  Markings 
3B.22    Preferential  Lane  Word  and 

Symbol  Markings 
3B.23     Preferential  Lane  Longitudinal 

Markings  for  Motorized  Vehicles 
3B.24    Markings  for  Roundabouts 
3B.25     Markings  for  Other  Circular 

Intersections 
3B.26     Speed  Hump  Markings 
3B.27    Advance  Speed  Hump  Markings 

129.  Sections  3B.01  Yellow 
Longitudinal  Line  and  Left  Edge  Line 
Pavement  Markings  and  Warrants.  3B.02 
No-Passing  Zone  Markings,  and  3B.03 
Other  Yellow  Longitudinal  Pavement 
Markings  (all  referenced  in  the  NPA  as 
Section  3B.01);  Section  3B.04  White 
Longitudinal  Line  and  Right  Edge  Line 
Markings  and  Warrants,  and  Section 
3B.05  Other  White  Longitudinal 
Pavement  Markings  (both  referenced  in 
the  NPA  as  3B.02);  and  3B.06  Edge  Line 
Markings,  and  3B.07  Warrants  for  Use  of 
Edge  Lines  (both  referenced  in  the  NPA 
as  Section  3B.03),  are  modified  to 
include  the  provisions  of  the 
amendments  on  standards  for  center 
line  and  edge  line  markings  published 
as  a  Final  Rule  at  65  FR  9  on  January 
3,  2000.  There  were  96  commenters  on 
the  proposed  amendments  to  include 
the  center  line  and  edge  line  Final  Rule 
into  the  proposed  Section  3B.01  and 
3B.03.  Sixty-one  commenters  opposed 
the  proposed  text,  and  45  of  these 
commenters  suggested  two  technical 
corrections.  Most  of  the  comments 
opposed  to  the  proposed  text  were 
concerned  about  the  warrants  for  center 
line  and  edge  line  markings  which 
required  edge  lines  on  rural  roads  before 
center  lines.  The  FHWA  agreed  with  the 
comments  and  changed  the  text  to  make 
the  warrants  for  rural  center  line  and 
edge  line  markings  consistent.  Many 
commenters  suggested  a  technical 
correction  concerning  the  ADT  values  in 
the  proposed  warrants.  The  discussion 
in  the  final  amendments  of  January  3, 
2000  on  center  line  and  edge  line 
markings  (65  FR  9,  January  3,  2000) 
stated  that  "The  FHWA  believes  that 
jurisdictions  should  be  aware  of  the 
average  daily  traffic  (ADT)  volumes  and 


widths  of  the  major  roadways  now 
specified  in  the  standards  and  that  the 
ADTs  are  an  estimate  that  can  be 
performed  at  a  jurisdiction's  judgment." 
The  FHWA  agrees  with  the  commenters 
and  included  a  SUPPORT  statement  "If 
a  traffic  coimt  is  not  available,  the  ADTs 
described  in  this  section  can  be 
estimates  that  are  based  on  engineering 
judgment."  Many  comments  included 
suggestions  that  were  addressed  in  the 
final  nde  published  on  January  3,  2000. 
Many  commenters  also  suggested 
revisions  lowering  the  STANDARDS, 
which  caimot  be  accepted  because  it 
woidd  adversely  impact  safety  to  the 
traveling  public. 

As  noted  in  the  final  amendments  for 
center  line  and  edge  line  pavement 
markings,  dated  January  3,  2000,  the 
compliance  date  for  these  sections  is 
January  3,  2003  or  when  pavement  lane 
markings  are  replaced  within  an 
established  pavement  marking  program, 
or  when  the  highway  is  resurfaced  or 
reconstructed,  whichever  date  is  earlier. 

130.  Section  3B.01  Yellow 
Longitudinal  Line  and  Left  Edge  Line 
Pavement  Markings  and  Warrants,  now 
contains  GUIDANCE  on  the  speed 
definition  in  the  warrants  for  no-passing 
zones  at  curves  which  was  in  the  1 988 
MUTCD  in  Section  3B.05.  The  text  in 
the  NPA  for  these  warrants  reduced  the 
minimum  passing  sight  distances 
because  it  was  based  on  posted  or 
statutory  speed  limits  as  shown  in  Table 
3B-1.  In  the  1988  MUTCD,  the 
minimum  passing  sight  distances  were 
determined  based  on  the  greater  of  the 
off-peak  85th  percentile  speed  or  the 
posted  speed  limits.  The  FHWA 
received  eight  comments  that  opposed 
deleting  the  use  of  the  85th  percentile 
speed  because  using  the  85th  percentile 
improves  safety.  Accordingly,  the 
FHWA  is  returning  to  the  use  of  the 
85th  percentile  speed  because  it  agrees 
that  this  improves  safety. 

131.  In  Section  3B.02  No-Passing 
Zone  Pavement  Markings  and  Warrants, 
the  FHWA  is  changing  the  first 
paragraph  of  the  first  OPTION  to  be 
consistent  with  Section  8B.16  Pavement 
Markings,  the  STANDARD  for  highway- 
rail  grade  crossings.  The  STANDARD 
will  read:  "No-passing  zone  markings 
shall  be  used  on  approaches  to  highway- 
rail  grade  crossings  in  conformance  with 
Section  8B.16  Pavement  Markings."  The 
second  paragraph  of  the  first  OPTION 
will  remain  an  OPTION  and  will  read: 
"No-passing  zone  markings  may  also  be 
used  at  other  locations  where  the 
prohibition  of  passing  is  appropriate." 

132.  hi  Section  3B.04  Wliite 
Longitudinal  Line  and  Right  Edge  Line 
Markings  and  Warrants,  and  Section 
3B.05  Other  White  Longitudinal 
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Pavement  Markings  (referenced  in  the 
NPA  as  3B.02  White  Longitudinal  Line 
Markings),  11  commenters  had  concerns 
about  specific  wording  in  the  text  or 
details  about  the  figures  as  proposed 
and  suggested  technical  or  editorial 
revisions  to  make  them  acceptable.  Of 
these  suggested  revisions,  five 
concerned  lane  lines  within  a 
crosswalk.  The  FHWA  agrees  with  these 
comments  and  the  lines  are  removed 
from  within  the  crosswalks. 

After  the  NPA  was  published  at  62  FR 
691  on  January  6,  1997.  the  FHWA 
noted  that  text  requiring  lane  line 
markings  was  inadvertently  omitted 
from  the  proposed  amendment  and  was 
included  in  the  updated  text  published 
64  FR  73612  on  December  30.  1999.  One 
comment,  received  in  response  to  the 
second  NPA,  noted  that  the  standard  for 
lane  lines  on  Interstate  highways  was 
omitted  from  the  proposed  text  and  that 
it  should  be  reinserted.  The  FHWA 
agrees  and  is  including  this  STANDARD 
in  the  final  text. 

133.  The  FHWA  is  revising  the 
STANDAIUD  for  the  extension  of  dotted 
lines  through  intersections  in  Section 
3B.08  Extensions  Through  Intersections 
(referenced  in  the  NPA  as  3 B. 04 
Extensions  Through  Intersections  or 
Interchanges).  One  commenter  was 
opposed  to  the  color  being  the  color  of 
the  line  extended,  rather  than  the  color 
of  the  line  to  which  it  is  extended.  One 
commenter  was  opposed  to  the  width  of 
the  marking  being  the  same  as  the  line 

it  extends.  The  FHWA  believes  that  the 
proposed  text  is  appropriate  because  it 
will  provide  the  most  consistent 
application  of  dotted  line  extensions. 
The  FHWA  will  retain  the  proposed  text 
in  the  final  version. 

Also  in  this  section,  paragraph  2,  the 
FHWA  added  Figure  3B-11,  sheet  2  of 
2,  Typical  Pavement  Marking 
Applications  (referenced  in  the  NPA  as 
Figure  3-9a,  Typical  Pavement  Marking 
Applications),  to  show  more  examples 
of  the  use  of  dotted  line  markings  in 
intersections.  This  figure  was  in 
response  to  older  driver  research  that 
shows  that  motorists  benefit  by  having 
these  additional  markings.  The  FHWA 
received  nine,  mostly  editorial, 
comments.  Two  commenters  suggested 
reducing  the  GUIDANCE  to  an  OPTION 
which  would  reduce  safety.  One 
commenter  suggested  adding  curvature 
of  the  roadway  to  the  list  of  examples 
where  line  extensions  should  be 
considered.  The  FHWA  agrees  to 
include"*   *   *  on  curved  roadways 
*  *  *"  into  the  final  text. 

134.  In  Section  3B.13  Raised 
Pavement  Markers  Supplementing 
Other  Markings,  and  3B.14  Raised 
Pavement  Markers  Substituting  for 


Pavement  Markings  (both  referenced  in 
the  NPA  as  3B.07  Raised  Pavement 
Markers,  Retroreflective  and  Non- 
Retroreflective),  the  FHWA  received  21 
conmients  about  raised  pavement 
markers.  Two  comments,  from  northern 
States,  opposed  the  minimum  height  of 
the  raised  pavement  marker.  Since  the 
height  definition  is  SUPPORT  and  not  a 
STANDARD  or  GUIDANCE,  the 
proposed  text  is  retained.  Seven  of  the 
conmients  proposed  technical  changes 
to  the  spacing  of  the  raised  pavement 
markers.  Since  the  space  of  raised 
pavement  markers  is  GUIDANCE,  the 
proposed  text  will  be  retained  until 
research  indicates  that  different  spacing 
would  provide  better  information  to 
road  users.  The  FHWA  received  no 
conunents,  however,  about  the  color  of 
raised  pavement  markers  conforming  to 
the  color  of  the  pavement  marking 
where  they  are  placed.  The  FHWA 
received  five  comments  about  the  use  of 
raised  pavement  markers  at  right  edge 
lines.  Two  comments  addressed  the  use 
of  raised  pavement  markers  in 
construction  work  zones.  One  comment 
recommended  that  raised  pavement 
markers  be  permitted,  and  another 
opposed  the  use  of  raised  pavement 
markers  on  right  edge  lines.  Several 
commenters  agreed  that  raised 
pavement  markers  should  not  be  used 
on  right  edge  lines.  Since  there  is  not  a 
consensus  on  using  raised  pavement 
markers  on  right  edge  lines  at  this  time, 
the  FHWA  is  retaining  the  proposed 
GUIDANCE  that  raised  pavement 
parkers  should  not  supplement  right 
edge  line  markings. 

135.  hi  Section  3B.16  Stop  and  Yield 
Lines  (referenced  in  the  NPA  as  Section 
3B.09),  paragraphs  2,  4,  and  6,  the 
FHWA  is  adding  an  optional  "Yield 
Line"  marking  for  use  where  it  is 
important  to  indicate  the  point  behind 
which  vehicles  are  required  to  yield. 
Figure  3-24,  Typical  Yield  Line  Layout, 
provides  an  illustration  of  these 
markings.  The  FHWA  received  ten 
comments.  Five  of  the  comments 
opposed  the  proposal  and  indicated  that 
the  proposed  markings  were  not  needed. 
The  FHWA  believes  that  improved 
public  awareness  of  yield  line  markings 
will  lead  to  consistency  in  the  use  of  the 
stop  line  marking  for  mandatory  stops 
and  the  yield  line  when  a  yield  is  the 
appropriate  action.  Since  these 
markings  would  be  optional,  State  and 
local  highway  agencies  would  not  be 
required  to  use  them. 

Also  in  this  section,  the  FHWA 
received  one  comment  which  suggested 
that  the  wording  of  the  following  phrase 
be  clarified  as  follows:  "Where  through 
lanes  of  traffic  approaching  an 
intersection  become  the  mandatory  turn 


lanes."  The  FHWA  is  incorporating  the 
above  underlined  words  into  the  final 
text  to  clarify  the  sentence.  The  FHWA 
received  two  comments  suggesting 
reductions  to  the  use  of  blue  markings 
to  designate  parking  spaces  for  persons 
with  disabilities.  The  FHWA  believes 
the  suggestions  would  reduce  the 
visibility  of  the  markings  and  is 
adopting  the  text  as  proposed  in  the 
NPA. 

136.  In  Section  3B.19  Pavement  Word 
and  Symbol  Markings  (referenced  in  the 
NPA  as  Section  3B.12),  third  OPTION, 
paragraph  5,  the  FHWA  is  adding  a 
"Yield  Ahead"  triangle  symbol  marking 
for  optional  use  in  advance  of 
intersections  where  approaching  traffic 
will  encounter  a  YIELD  sign.  Figure  3B- 
24  provides  an  illustration  of  these 
markings.  The  FHWA  received  14 
comments,  of  which  only  four  opposed 
the  proposal.  Three  comments 
addressed  text  and  figures  that  had  not 
changed  from  the  1988  MUTCD  and  that 
will  be  retained.  Only  one  comment 
opposed  the  proposed  yield  ahead 
markings.  The  FHWA  is  adopting  the 
yield  ahead  marking  as  proposed  in  the 
NPA. 

Also  in  Section  3B.19  Pavement  Word 
and  Symbol  Markings,  second 
SUPPORT,  the  second  paragraph  states: 
"Where  crossroad  channelization  of 
ramp  geometry  do  not  make  wrong-way 
movements  physically  difficult, 
guidance  to  a  potential  wrong-way  road 
user  can  be  provided  by  placing  a  lane- 
use  arrow  *   *   *."  The  FHWA  is 
changing  this  SUPPORT  to  GUIDANCE 
to  be  consistent  with  the  GUIDANCE, 
paragraph  B,  in  Part  2E.50  Wrong-Way 
Traffic  Control  at  Interchange  Ramps 
which  states  "Where  crossroad 
channelization  or  ramp  geometries  do 
not  make  wrong-way  movements 
difficult,  a  lane-use  arrow  should  be 
placed  in  each  lane  *   *   *." 

137.  In  Section  3B.22  Preferential 
Lane  Word  and  Symbol  Markings 
(referenced  in  the  NPA  as  Section 
3B.13),  the  FHWA  is  differentiating 
between  types  of  preferential  lanes.  The 
diamond  pavement  marking  symbol  is 
for  exclusive  HOV  lane  use.  In 
situations  where  a  preferential  lane  is 
not  an  HOV  lane,  then  the  word 
message  (Bus,  Taxi,  etc.)  or  symbol 
(Bike,  etc.)  for  the  type  of  traffic  allowed 
would  be  used.  The  FHWA  received 
three  comments  that  suggested  editorial 
changes  to  this  section,  and  it  has  made 
one  minor  editorial  change  to  the 
second  STANDARD,  paragraph  2,  to 
include  a  reference  to  Figure  3B-25. 

138.  In  Section  3B.21  Curb  Markings 
(referenced  in  the  NPA  as  3B.15), 
paragraph  5,  the  FHWA  is  adding  paved 
median  noses  to  the  locations  that 
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should  have  retroreflective  solid  yellow 
markings.  This  addition  is  made  in 
response  to  recommendations  for  older 
drivers  ' ' ,  which  shows  the  benefits  of 
having  these  additional  markings.  The 
FHWA  received  two  comments  which 
suggested  that  the  text  be  changed  to  an 
OPTION,  and  one  technical  comment 
that  suggested  that  additional  guidance 
be  included  on  the  placement  of  the 
markings.  The  FHWA  is  adopting  the 
text  as  proposed  in  the  NPA  because  the 
FHWA  believes  that  retroreflective 
markings  should  be  placed  to  increase 
the  visibility  of  paved  median  noses. 
The  FHWA  also  believes  that  the 
portion  of  the  paved  median  nose  that 
should  be  marked  should  be  left  to  each 
jurisdiction's  judgment. 

139.  In  Section  3B.23  Preferential 
Lane  Longitudinal  Markings  for 
Motorized  Vehicle  (referenced  in  the 
NPA  as  Section  3B.16),  is  added  to 
provide  the  STANDARDS  for 
longitudinal  lane  line  markings  for 
physically  and  non-physically 
separated,  reversible  and  non-reversible, 
and  left  and  right  side  concurrent  flow 
preferential  lanes  for  motorized 
vehicles.  Table  3B-2  was  added  to  list 
the  standards  in  a  tabular  format.  Figure 
3B-25  provides  an  illustration  of  these 
markings. 

Furthermore,  GUIDANCE  is  added  on 
marking  the  neutral  area  between  a 
preferential  use  lane  and  a  regular  traffic 
lane,  when  the  distance  between  them 
is  greater  than  1.2  m  (4  ft).  The  FHWA 
received  eight  comments  concerning 
this  section.  Several  comments  were 
about  showing  a  double  yellow 
centerline  on  the  figures.  The  FHWA 
believes  that  since  the  figures  clearly 
show  that  there  is  a  median,  the  use  of 
a  double  yellow  centerline  is  not 
appropriate.  One  commenter  suggested 
using  a  double  white  dashed  Une  for  the 
right  lane  line  on  concurrent  flow  HOV 
lanes.  Another  commenter  suggested 
that  the  double  wide  white  longitudinal 
lines  should  be  double  normal  white 
longitudinal  lines.  The  FHWA  believes 
that  the  longitudinal  lines  shown  in  the 
proposed  figures  provide  reasonable 
options  which  will  promote  uniformity 
of  markings  to  the  road  users.  The 
FHWA  is  retaining  the  proposed  figures 
in  the  final  version. 

140.  Section  3B.24  Markings  for 
Roundabouts  (referenced  in  the  NPA  as 
Section  3B.17),  Figure  3B-26 
(referenced  in  the  NPA  as  Figure  3-26), 
Typical  Markings  for  Roundabouts  with 
One  Lane,  and  Figure  3B-27,  Typical 


"  "Older  Driver  Highway  Design  Handbook." 
Report  No.  1  FHWA-RD-97-135,  available  from  the 
FHWA  Research  and  Technology  Report  Center, 
9701  Philadelphia  Court,  Unit  Q,  Lanham, 
Maryland  2C706. 


Markings  for  Roundabouts  with  Two 
Lanes,  (referenced  in  the  NPA  as  Figure 
3-27),  are  added  to  incorporate  standard 
markings  for  roundabouts  to  the 
MUTCD.  The  FHWA  disagrees  with  one 
commenter  opposed  to  this  section 
which  suggested  a  reduction  from 
GUIDANCE  to  OPTION.  The  FHWA  did 
receive  14  editorial  comments  on  the 
text  and  figures  and  they  are 
incorporated  as  minor  modifications  to 
the  text. 

141.  Section  3B.25  Markings  for  Other 
Circular  Intersections  (referenced  in  the 
NPA  as  Section  3B.18),  is  added  to 
incorporate  optional  standard  markings 
for  other  circular  intersections  including 
rotaries,  traffic  circles,  and  residential 
traffic  calming  designs.  Figures  3B-26, 
Typical  Markings  for  Roundabouts  with 
One  Lane,  and  3B-27,  Typical  Markings 
for  Roundabouts  with  Two  Lanes, 
provides  illustrations  of  typical 
markings  for  other  circular 
intersections.  The  FHWA  received  one 
comment  about  the  placement  of  the 
crosswalk  in  advance  of  the  yield  line 

in  the  figiires.  The  FHWA  believes  that 
the  location  of  the  crosswalk  in  advance 
of  the  yield  lines  as  shown  in  the  figures 
provides  the  shortest  and  safest  location 
for  pedestrians  to  walk.  The  FHWA  will 
retain  the  proposed  figures  in  the  final 
version. 

142.  Section  3B.26  Speed  Hump 
Markings  (referenced  in  the  NPA  as 
Section  3B.19),  is  added  to  provide 
pavement  markings  to  assist  motorists 
in  identifying  the  locations  of  speed 
humps.  Figures  3B-28,  Pavement 
Markings  for  Speed  Humps,  and  3B-29, 
Pavement  Markings  for  Speed  Hiunps. 
provide  illustrations  of  typical  speed 
hump  markings.  The  FHWA  received  11 
comments,  none  of  which  opposed 
having  speed  hump  markings.  Most, 
however,  were  concerned  that  the 
markings  were  excessive  and  would  be 
difficult  to  maintain.  The  FHWA  is 
retaining  the  text  and  figiires  because 
these  markings  are  optional  and  the 
FHWA  is  not  convinced  that  the 
alternate  markings  are  better. 

143.  Section  3B.27  Advance  Speed 
Himip  Markings  (referenced  in  the  NPA 
as  3B.20),  is  added  to  provide  pavement 
markings  to  assist  motorists  in 
identifying  the  locations  of  speed 
humps.  Figure  3B-30,  Advance  Warning 
Markings  for  Speed  Humps,  provides  an 
illustration  of  typical  advance  warning 
markings  for  speed  humps.  The  FHWA 
received  four  comments.  One 
commenter  stated  that  the  advance 
warning  for  speed  hump  markings 
should  not  be  used  because  they  are 
similar  in  appearance  to  stop  lines.  The 
FHWA  disagrees  with  the  commenter, 
because  the  advance  warning  markings 


are  a  series  of  transverse  bars  located  in 
advance  of  a  speed  hump,  which  would 
not  be  found  at  an  intersection  where  a 
stop  bar  is  located. 

144.  In  Section  3F.02  Charmelizing 
Devices,  the  FHWA  received  seven 
comments  on  a  new  STANDARD  that 
states  that  the  color  of  cones  and  tube 
markers  used  outside  construction  and 
maintenance  areas  shall  be  the  same  as 
the  pavement  markings.  Three 
comments  had  concerns  about  allowing 
orange  as  the  color  of  a  tubular  marker 
on  a  white  or  yellow  lane  line.  One 
commenter  wanted  the  STANDARD  to 
be  more  restrictive  by  excluding  orange 
as  a  substitute  color.  Another 
commenter  called  the  STANDARD 
difficult  to  achieve  and  enforce  in 
practice.  The  third  commenter 
suggested  orange  as  the  predominant 
color,  with  permanently  mounted 
tubular  markers  to  be  only  white.  The 
FHWA  will  adopt  the  proposed  wording 
because  orange  is  a  universal  color  for 
cones  and  tubular  markers.  While  it  is 
preferable  that  the  color  of  cones  in  non- 
work  zones  match  the  color  of  line  that 
they  supplement  or  are  substituted  for, 
the  FHWA  believes  motorists  will 
understand  if  orange  cones  or  tubular 
markers  are  used. 

Discussion  of  Adopted  Amendments  to 
Part  4— Highway  Traffic  Signals 

The  FHWA  received  842  comments 
from  135  commenters  concerning  Part  4. 
Only  the  technical  (not  editorial) 
comments  are  addressed  in  this 
discussion.  Two  notices  of  proposed 
amendments  (NPA)  were  published  at 
62  FR  691  on  January  6,  1997,  and  64 
FR  73612  on  December  30,  1999. 

145.  For  Section  4A.02  Definitions 
Relating  to  Highway  Traffic  Signals,  the 
FHWA  reviewed  the  text  of  Part  4  to 
ensure  all  terms  that  need  to  be 
explained  are  defined  in  this  section 
and  that  all  terms  in  the  definitions  are 
used  in  the  text.  Based  on  this  review, 
the  FHWA  is  adding  new  definitions  for 
the  terms  "signal  housing"  and  "walk 
interval"  because  these  terms  are  used 
in  the  text  of  Part  4,  but  were  never 
defined.  The  definition  for  "signal 
installation"  is  removed  because  it  is  no 
longer  used  in  the  text.  This  section  is 
significantly  expanded  from  four 
definitions  to  seventy-one  definitions 
that  are  being  used  throughout  Part  4. 

146.  In  Section  4C.01  through  4C.09 
concerning  warrants,  the  number  of 
warrants  are  increased  from  seven,  as 
noted  in  the  1997  NPA,  to  eight  (The 
School  Crossing  Warrant,  which  was 
moved  to  Section  7D.04  in  the  1997 
NPA,  is  being  moved  back  to  Chapter  4C 
to  keep  all  the  signal  warrants  together, 
eliminating  the  need  for  the  reader  to 
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use  two  parts  of  the  MUTCD.  See  62  FR 
693).  The  FHWA  did  not  receive  any 
comments  opposed  to  moving  the 
school  crossing  warrant  from  Part  7  back 
to  Part  4. 

147.  The  FHWA  inadvertently 
omitted  Section  4C.06  Warrant  5, 
School  Crossing,  from  the  previous 
MP  As.  Section  4C.06  is  essentially  the 
same  as  the  1988  version,  with  some 
minor  exceptions.  The  exceptions  are: 

(1)  A  new  SUPPORT  paragraph 
explaining  that  the  School  Crossing 
Warrant  is  to  be  applied  in  instances 
where  school  children  crossing  the 
street  is  the  principal  reason  to  consider 
installing  a  traffic  signal.  The  FHWA  is 
deleting  this  paragraph  from  Warrant  4, 
Pedestrian  Voliune,  and  moving  it  to 
Section  4C.06. 

(2)  To  be  more  consistent  with  the 
other  STANDARD  wording  used  in  the 
MUTCD,  the  statement  concerning  the 
need  for  a  traffic  control  signal  is 
changed  from  "may  be  warranted  when 

*  *   *"  to  "shall  be  considered  when 

*  *   *  •■ 

(3)  To  match  the  other  chapters  in 
Part  4,  the  FHWA  is  adding  a  new 
STANDARD  paragraph  which  will 
indicate  that,  before  deciding  to  install 
a  traffic  control  signal,  "consideration 
shall  he  given  to  implementation  of 
other  remedial  measures." 

(4)  To  match  Warrant  4,  Pedestrian 
Volume,  a  new  STANDARD  paragraph 
is  added  to  Warrant  5  which  will  state 
that  the  School  Crossing  warrant  shall 
not  be  applied  within  300  feet  of 
another  traffic  signal,  unless  the 
proposed  signal  will  not  restrict  the 
proCTessive  movement  of  traffic. 

(5)  Due  to  a  desire  to  assist  in  the 
reduction  of  traffic  congestion,  a  new 
GUIDANCE  paragraph  is  added  that 
states,  "If  installed  within  a  signal 
system,  the  traffic  control  signal  should 
be  coordinated." 

(6)  The  use  of  pedestrian  detectors  is 
changed  from  an  OPTION  to  a 
GUIDANCE  to  match  Warrant  4, 
Pedestrian  Volume.  The  GUIDANCE 
now  reads,  "At  an  intersection,  the 
traffic  control  signal  should  be  traffic- 
actuated  and  should  include  pedestrian 
detectors." 

(7)  The  FHWA  is  deleUng  the 
sentence  from  the  1988  MUTCD  which 
reads,  "Special  police  supervision  and/ 
or  enforcement  should  be  provided  for 
a  new  non-intersection  installation" 
because  the  effectiveness  of  this 
depends  on  the  local  traffic 
characteristics  and  should  be 
determined  by  local  engineering 
judgment. 

148.  In  Section  4D.04  Meaning  of 
Vehicular  Signal  Indications,  the  FHWA 
is  retaining  the  phrase  "Unless 


otherwise  determined  by  law"  in  the 
first  paragraph  under  STANDARD.  Two 
comments  were  received,  both  in 
opposition  to  the  proposal  to  delete  this 
phrase  in  the  January  1997  NPA  on  the 
basis  that  the  proposed  deletion  would 
infringe  on  the  States'  rights  to  have 
additional  or  different  meaning  of  signal 
indications.  The  FHWA  withdrew  this 
proposal  in  the  December  1999  NPA 
and  put  the  phrase  back  in  this  section. 
The  FHWA  encourages  States  and  local 
entities  to  achieve  uniform  rules  of  the 
road  that  are  in  accord  with  chapter  1 1 , 
Rules  of  the  Road,  in  the  "Uniform 
Vehicle  Code  (UVC)  and  Model  Traffic 
Ordinance,"  1992,  published  by  the 
National  Committee  on  Uniform  Traffic 
Laws  and  Ordinances,  Alexandria, 
Virginia. '2 

149.  In  Sections  4D.04,  4D.05,  4D.06, 
4D.07,  4D.08,  4D.11,  and  4D.16,  the  text 
concerned  with  the  use  of  red  arrows  is 
being  retained  in  the  MUTCD.  In  the 
1999  NPA,  it  was  suggested  that  this 
text  be  removed  for  reasons  of  motorist 
confusion  as  to  the  meaning  of  the  red 
arrow  indication.  Comments  were 
received  from  8  States,  21  cities,  6 
counties.  8  consultants,  the  National 
Committee  on  Uniform  Traffic  Control 
Devices  (NCUTCD),  and  9  others  that 
objected  to  the  removal  of  the  red  arrow 
from  the  MUTCD.  Most  of  the  comments 
pointed  out  that  the  red  arrow  has  now 
been  in  widespread  use  for  many  years, 
and  drivers,  including  older  drivers, 
understand  its  meaning  and  are  using  it 
safely.  It  was  pointed  out  that  the 
research  summarized  in  the  "Older 
Driver  Highway  Design  Handbook"  '^ 
was  conducted  shortly  after  the  red 
arrow  was  introduced;  therefore,  the 
education  of  the  motoring  public, 
especially  older  drivers,  was  still 
underway.  Most  of  the  comments  also 
pointed  out  that  significant  funds  would 
need  to  be  spent  to  convert  to  circular 
red  displays  for  protected  only  mode 
left-turn  phases,  including  adding  LEFT 
TURN  SIGNAL  signs  on  span  wires  and 
mast  arms,  some  of  which  might  not  be 
able  to  handle  the  additional  load.  No 
comments  supporting  the  removal  of  red 
arrows  were  received.  The  FHWA  agrees 
with  these  comments  and  has  decided 
to  retain  the  text  concerned  with  the  use 
of  red  arrows  in  the  MUTCD. 

150.  In  Section  4D.05  Application  of 
Steady  Signal  Indications,  three 
commenters  questioned  the  accuracy  of 


'^  National  Committee  on  Unifonn  Traffic  Laws 
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item  d(3)  of  the  NPA  that  states  a 
YELLOW  ARROW  can  be  terminated  by 
a  CIRCULAR  YELLOW.  The  FHWA 
agrees  that  this  statement  is  inaccurate 
and  is  removing  the  phrase,  "a 
CIRCULAR  YELLOW  indication  or" 
from  this  section.  Also,  the  revised  text 
is  now  part  of  item  E4  of  this  section. 

151.  In  Section  4D.06  Application  of 
Steady  Signal  Indications  For  Left 
Turns,  the  1999  NPA  proposed  to  add 

a  new  STANDARD  statement  and  a  new 
OPTION  statement  in  an  attempt  to 
favor  the  leading  protected  only  mode 
left-turn  phases  over  the  other  types  of 
left-turn  phasing  based  on  the  "Older 
Driver  Highway  Design  Handbook." 
Comments  were  received  from  ten 
cities,  one  county,  the  NCUTCD,  and 
three  others  that  objected  to  the 
inclusion  of  these  paragraphs  in  the 
MUTCD.  Most  of  the  comments 
mentioned  that  the  decision  as  to  the 
type  of  left-turn  phasing  to  use  should 
be  made  on  a  case-by-case  basis  and  that 
a  proliferation  of  leading  protected  only 
mode  left-turn  phases  would  not  be  in 
the  interest  of  anyone,  including  older 
drivers.  Because  there  are  many 
legitimate  uses  for  both  protected/ 
permissive  and  lagging  left-turn  phases, 
the  FHWA  is  replacing  these  two 
paragraphs  with  an  OPTION  paragraph 
regarding  special  consideration  for  older 
drivers  in  the  design  of  left-tujn 
phasing. 

Also  in  this  section,  four  cities  asked 
that  clarifying  text  allowing  the  use  of 
"Dallas  phasing"  be  added  in 
compliance  with  thel993  interpretation 
request  by  the  Texas  Department  of 
Transportation.  "Dallas  phasing" 
provides  for  a  protected/permissive  (five 
section)  signal  to  display  a  circular 
green  for  the  left  turn  approach  while 
the  through  movement  approach  signal 
displays  a  circular  red.  The  FHWA 
interpreted  the  MUTCD  "to  permit 
"Dallas  phasing"  if  the  five  section 
display  for  the  left  turn  is  shielded, 
hooded,  louvered,  positioned  or 
designed  so  that  the  left  turn  signal 
displays  are  not  seen  by  the  through 
movement  driver."  Based  on  these 
requests,  the  FHWA  is  adding  a  second 
means  of  providing  protected/ 
permissive  mode  left-turn  phasing.  This 
second  means  involves  an  exclusive 
left-timi  signal  face  instead  of  a  shared 
left-turn  signal  face.  Therefore,  "Dallas 
phasing"  is  allowed  in  both  of  the  above 
described  situations. 

152.  In  Section  4D.12  Flashing 
Operation  of  Traffic  Control  Signals,  the 
FHWA  received  one  comment  that 
additional  information  needs  to  be 
added  to  clarify  the  procedures  for 
changing  from  flashing  to  steady  mode. 
The  FHWA  is  adding  language  to  this 
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section  describing  the  process  of 
changing  from  either  a  yellow-red  or  a 
red-red  flashing  mode  to  a  steady  mode. 
This  additional  language  is  needed  to  • 
ensure  a  safe  tiansition  from  a  flashing 
to  a  steady  (stop-and-go)  operation. 

Another  commenter  stated  that  a  new 
GUIDANCE  paragraph  needs  to  be 
added  to  Section  4D.12  to  recommend 
that,  for  any  steady  red  clearance 
interval  provided  during  the  change 
from  red-red  flashing  mode  to  steady 
(stop-and-go)  mode,  the  minimum 
duration  should  be  6  seconds.  The 
FHWA  agrees  and  is  adding  a  new 
GUIDANCE  paragraph  to  this  section. 

153.  In  Section  4D.13  Preemption  and 
Priority  Control  of  Traffic  Control 
Signals,  one  comment  was  received  that 
revisions  need  to  be  made  regarding  the 
shortening  or  omission  of  pedestrian 
intervals  in  priority  control  sequences. 
The  FHWA  is  adding  text  to  this 
section's  STANDARD  paragraph  to 
clarify  that  pedestrian  intervals  may  be 
omitted  if  the  entire  vehicular  phase  is 
also  omitted. 

154.  In  Section  4D.15,  the  FHWA  is 
changing  the  title  from  "Number  and 
Location  of  Signal  Faces  by  Approach" 
to  "Size.  Number,  and  Location  of 
Signal  Faces  by  Approach."  This  was 
done  based  one  comment  suggesting  the 
information  on  the  size  of  signal  faces 

is  more  appropriately  contained  in  this 
section  than  as  showTi  in  Section  4D.16 
Number  and  Arrangement  of  Sections  in 
Signal  Faces,  in  the  1999  NPA. 
Also  in  Section  4D.15,  a  new 
paragraph  D  is  added  to  the  first 
GUIDANCE  statement  listing  a  fourth 
recommended  reason  to  use  12  inch 
signals.  This  new  GUIDANCE  is  to  use 
1 2  inch  signals  at  locations  where  there 
is  a  significant  percentage  of  elderly 
drivers.  Comments  received  from  two 
States,  two  cities,  the  NCUTCD,  and  one 
consultant  objected  to  the  inclusion  of 
this  paragraph  in  the  SUPPORT 
statement  of  Section  4D.16  as  proposed 
in  the  1999  NPA.  Most  of  the 
commenters  stated  that  the 
STANDARDS  and  GUIDANCE  found 
elsewhere  in  Chapter  4D  adequately 
address  the  decision  as  to  which  size 
lenses  to  use.  The  FHWA  decided  the 
new  paragraph  D  was  a  more 
appropriate  location  for  this 
information. 

155.  In  Section  4D.16,  the  FHWA  is 
changing  the  title  from  "Number  and 
Arrangement  of  Sections  in  Signal 
Faces"  to  "Number  and  Arrangement  of 
Signal  Sections  in  Vehicular  Traffic 
Control  Signal  Faces."  This  was  done 
based  on  a  comment  suggesting  the  need 
to  clarify  that  this  section  deals  only 
with  vehicular  traffic  control  signals. 
This  allows  items  a,  c.  and  d  to  be 


deleted  from  the  proposed  STANDARD 
paragraph  since  they  are  not  vehicular 
traffic  control  signals. 

156.  In  Section  4D.17  Visibility, 
Shielding,  and  Positioning  of  Signal 
Faces,  the  FHWA  has  removed  tiie  first 
sentence  of  the  last  SUPPORT  paragraph 
listed  in  the  1999  NPA.  Comments 
received  from  three  States,  three  cities, 
the  NCUTCD,  and  two  consultants 
objected  to  the  inclusion  of  this 
sentence  describing  the  size  of  the 
backplates  in  the  MUTCD.  Most  of  the 
comments  noted  that  the  use  of 
backplates  three  times  the  diameter  of 
the  signal  would  cause  infrastructure 
problems  because  of  inordinate  size;  a 
backplate  of  that  size  is  not  needed. 

Also  in  this  section  and  in  response 
to  a  comment,  proposed  paragraph  3  in 
the  1999  NPA  under  the  STANDARD 
statement,  and  propo^d  paragraph  5  in 
the  1999  NPA  under  ^GUIDANCE 
statement,  are  removed  because  it  is  not 
appropriate  to  aim  signal  heads  in  a 
direction  that  does  not  serve  drivers  at 
the  stop  line.  Most  agencies  provide  an 
additional  sigri&l  face  if  one  is  needed 
to  attract  the  attention  of  drivers 
approaching  a  signal  on  a  curved 
approach.  The  FHWA  is  also  adding  an 
OPTION  to  address  the  possibility  of 
providing  an  additional  head  on  the 
approach. 

In  response  to  another  comment,  the 
FHWA  is  adding  a  GUIDANCE 
paragraph  to  Section  4D.17  about  the 
preferability  of  using  visors  instead  of 
louvers.  The  FHWA  is  adding  this 
paragraph  since  visors  are  preferred 
because  they  do  not  diminish  light 
output. 

157.  In  Section  4D.20  Temporary 
Traffic  Control  Signals  (referenced  in 
die  NPA  as  Section  4D.19),  the  FHWA 
is  revising  the  text  to  remove  references 
to  portable  traffic  control  signals  (except 
for  the  definition  of  a  portable  traffic 
control  signal)  because  a  portable  traffic 
control  signal  is  a  temporary  traffic 
control  signal  that  is  easily  moved.  Also, 
die  STANDARDS,  GUIDANCE,  and 
SUPPORT  in  diis  section  deal  widi  bodi 
portable  and  temporary.  The  FHWA  is 
changing  the  definition  of  a  portable 
traffic  control  signal  to,  "A  portable 
traffic  control  signal  shall  be  defined  as 
a  temporary  traffic  control  signal  that  is 
designed  so  that  is  can  be  easily 
transported  and  reused  at  different 
locations." 

158.  The  FHWA  is  adding  two  new 
sections,  4E.06  Accessible  Pedestrian 
Signals  and  4E.08  Accessible  Pedestrian 
Signal  Detectors,  to  provide  GUIDANCE 
and  STANDARDS  for  accessible 
pedestrian  signals  and  accessible 
pedestrian  signal  detectors.  Text  related 
to  accessible  pedestrian  signals  has  also 


been  added  in  various  other  sections, 
such  as  Sections  4C.01  and  4D.03.  This 
was  done  in  response  to  numerous 
comments  that  were  received,  including 
65  comments  from  the  U.S. 
Architectural  and  Transportation 
Compliance  Board  and  16  comments 
from  The  Environmental  Access 
Committee  of  Division  Nine  of  the 
Association  for  Education  and 
Rehabilitation  of  the  Blind  and  Visually 
Impaired.  The  FHWA  is  providing  a 
phase-in  compliance  period  of  4  years 
after  the  effective  date  of  this  final  rule 
for  existing  installations  of  accessible 
pedestrian  signals  and  accessible 
pedestrian  signal  detectors  to  minimize 
any  impact  on  State  and  local  highway 
agencies.  This  change  is  effective 
immediately  for  new  installations. 

159.  In  Section  4E.06  Accessible 
Pedestrian  Signals,  based  on  a  comment 
received,  the  FHWA  is  adding  a  phrase 
to  the  third  STANDARD  statement  tiiat 
requires  the  walk  tone  to  have  a  faster 
repetition  rate  only  if  the  walk  tone  is 
similar  to  the  tone  for  the  pushbution 
locator  tone. 

160.  In  Section  4E.07  Pedestrian 
Detectors,  the  FHWA  is  changing  the 
title  proposed  in  the  1999  NPA  as 
"Pedestrian  Signal  Timing"  to 
"Pedestrian  Detectors,"  because  the  new 
title  accurately  reflects  information 
contained  in  this  section.  The  FHWA  is 
also  including  a  paragraph  8, 
GUIDANCE,  and  a  paragraph  10, 
STANDARD,  that  are  part  of  the  1988 
MUTCD,  but  were  inadvertently  left  out 
of  die  NPAs.  The  GUIDANCE  paragraph 
reads,  "If  used,  special  purpose 
pushbuttons  (to  be  operated  only  by 
authorized  persons)  should  include  a 
housing  capable  of  being  locked  to 
prevent  access  by  the  general  public." 
The  STANDARD  paragraph  reads,  "If 
used,  a  pilot  light  or  other  means  of 
indication  installed  with  a  pedestrian 
pushbutton  shall  not  be  illuminated 
until  actuation.  Once  it  is  actuated,  it 
shall  remain  illuminated  until  the 
pedestrian's  green  or  WALKING 
PERSON  (symbolizing  WALK)  signal 
indication  is  displayed." 

161.  In  Section  4E.08  Accessible 
Pedestrian  Signal  Detectors,  a  new 
OPTION  paragraph  is  added  that  allows 
the  use  of  pushbutton  locator  tones  with 
accessible  pedestrian  signals.  This  is 
being  added  to  clarify  the  rest  of  the  text 
in  Section  4E.08. 

Also,  based  on  a  comment,  the  FHWA 
is  adding  a  new  phrase  to  the  second 
STANDARD  statement  to  read,  "When 
used,  pushbutton  locator  tones  shall  be 
easily  locatable.  shall  have  a  duration  of 
0.15  seconds  or  less,  and  shall  repeat  at 
one-second  intervals." 
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162.  In  Section  4E.09  Pedestrian 
Intervals  and  Signal  Phases,  two 
commenters  objected  to  the  change  in 
the  duration  of  the  pedestrian  clearance 
time  being  calculated  to  the  far  side  of 
the  traveled  way.  The  1988  MUTCD  text 
states  the  duration  of  the  pedestrian 
clearance  time  should  be  calculated  to 
the  center  of  the  fartJiest  traveled  lane. 
The  proposed  change  would  have  added 
time  to  flashing  DON'T  WALK  intervals 
and  would  have  forced  many  agencies 
to  retime  their  treiffic  signal  systems. 
This  would  place  an  undue  burden  on 
many  local  and  State  jurisdictions.  The 
FHWA  agrees  with  the  two  commenters 
and  is  reverting  to  Uie  1988  MUTCD  text 
that  refers  to  the  center  of  the  farthest 
traveled  lane. 

Also  in  this  section  another 
commenter  stated  that  a  change  to  the 
second  paragraph  in  the  STANDARD 
statement  is  needed  to  make  the 
sentence  accurate.  It  is  only  the  first 
portion  of  the  pedestrian  clearance  time 
that  is  comprised  of  the  flashing  DON'T 
WALK  interval.  The  FHWA  is  revising 
the  text  to  make  it  clear  that  tffe  yellow 
and  red  intervals  can  also  be  included 
in  the  pedestrian  clearance  time. 

163.  In  Section  4F.02  Design  of 
Emergency- Vehicle  Traffic  Control 
Signals,  the  FHWA  has  changed 
paragraph  5  from  GUIDANCE  to 
STANDARD  to  be  consistent  with  the 
STANDARD  statement  in  Section  2B.40 
Traffic  Signal  Signs.  The  STANDARD  in 
Section  2B.40  states  that  the  RlO-13 
sign,  bearing  the  legend  EMERGENCY 
SIGNAL,  shall  be  used  with  the 
emergency-vehicle  traffic  control  signal 
on  each  major  street  approach.  In 
addition,  a  sentence  will  be  added  to 
Section  4F.02,  paragraph  5,  to  be 
consistent  vnth  the  GUIDANCE  in. 
Section  2B.40  that  the  EMERGENCY 
SIGNAL  sign  be  mounted  adjacent  to  an 
overhead  emergency-vehicle  traffic 
control  signal. 

164.  In  Section  4K.03  Warning 
Beacon,  the  FHWA  is  adding  the  phrase 
"except  for  SCHOOL  SPEED  LIMIT  sign 
beacons"  to  the  second  paragraph  in  the 
STANDARD  statement  to  clarify  that 
SCHOOL  SPEED  LIMIT  sign  beacons  are 
allowed  to  be  included  within  the 
border  of  the  sign  to  be  consistent  with 
Section  7B.10. 

165.  In  Section  4L.02  In-Roadway 
Warning  Lights  at  Crosswalks,  a 
commenter  suggested  that  the  third 
paragraph  in  the  OPTION  statement 
proposed  in  the  1999  NPA,  concerned 
with  the  placement  of  the  lights  in  the 
center  of  lanes  and  on  lane  lines  be 
relocated  to  the  GUIDANCE  statement. 
In  order  to  provide  clear 
recommendations  to  agencies  regarding 
the  proper  installation  of  these  new 


optional  devices,  the  FHWA  is  making 
this  change  and  also  adding  the  phrase 
"away  from  the  normal  tire  track  paths" 
at  the  end  of  the  paragraph.  The 
paragraph  now  reads  as  follows:  "If 
used,  In-Roadway  Warning  Lights 
should  be  installed  in  the  center  of  each 
travel  lane,  at  the  centerline  of  the 
roadway,  at  each  edge  of  the  roadway  or 
parking  lanes,  or  at  suitable  locations 
away  from  the  normal  tire  track  paths. 

Discussion  of  Adopted  Amendments  to 
Part  5 — Low  Volume  Roads 

The  FHWA  received  231  comments 
from  23  commenters  concerning  Part  5. 
Only  the  technical  (not  editorial) 
comments  are  addressed  in  this 
discussion.  The  notice  of  proposed 
amendments  (NPA)  was  published  at  64 
FR  71358  on  December  21,  1999. 

166.  A  new  Part  5  is  added  to  the 
MUTCD  entitled,  "Traffic  Control 
Devices  for  Low  Volume  Roads."  After 
consideration,  the  NPA's  proposed  title, 
"Low  Volume  Rural  Roads"  was  revised 
because  these  roads  are  nqt  exclusive  to 
rural  areas. 

167.  hi  Section  5A.01  Function,  16 
commenters  requested  that  the 
maximum  volume  on  low  volume  roads 
be  raised  from  the  proposed  200  AADT 
(average  annual  daily  traffic)  to  400 
AADT.  The  FHWA  agrees  and  is 
adopting  a  maximum  volimie  of  400 
AADT  because  AASHTO  uses  400 
vehicles  per  day  as  the  breakpoint  for 
low-volume  roads  in  its  current  version 
of  "A  Policy  on  Geometric  Design  of 
Highway  and  Streets."  ''•  Also,  recent 
on-going  research  conducted  by 
Midwest  Research  Institute  as  part  of 
NCHRP  20-7(108)  indicates  that  those 
geometric  design  guidelines  applicable 
to  roads  with  AADTs  of  400  vehicles  per 
day  or  less  differ  from  geometric  design 
guidelines  normally  applied  to  higher 
volume.  This  change  provides  State  and 
local  jurisdictions  with  more  flexibility 
when  installing  and  maintaining  traffic 
control  devices  to  provide  for  efficient 
and  safe  traffic  flow  within  their  fiscal 
restraints. 

Also  in  this  section,  several 
commenters  requested  a  change  in  the 
proposed  definition  of  low  volume 
roads  which  restricted  these  roads  to 
those  facilities  outside  the  corporate 
limits  of  communities.  The  FHWA  is 
changing  the  language  to  describe  low 
volimie  roads  as  facilities  lying  outside 
built-up  areas  of  cities,  towns  and 
conmiunities.  The  FHWA  is  adopting 
this  definition  to  avoid  confusion 


'*  "A  Policy  on  Geometric  Design  of  Highway  and 
Streets"  1994  Edition  (American  Association  of 
State  Highway  and  Transportation  Officials- 
AASHTO). 


caused  by  varying  corporate  limit 
treatments  practiced  by  State  and  local 
agencies. 

Additionally  in  Section  5A.01,  in  the 
STANDARD  statement,  the 
classification  scheme  for  low  volume 
roads  is  being  changed  to  paved  and 
impaved.  This  modification  replaces  the 
proposed  Categories  1  through  3  in  this 
section  and  throughout  Part  5.  Several 
commenters  expressed  problems  with 
applications  of  the  proposed  categories, 
and  the  FHWA  agrees  that  the 
classification  chemge  will  eliminate 
most  of  the  confusion. 

168.  In  Section  5A.03  Design,  in  the 
second  paragraph  of  the  STANDARD 
statement,  proposed  Table  5A-1  is 
mentioned.  The  heading  for  this  table  is 
changed  to  "Minimum  Sign  Sizes  for 
Low  Volume  Roads,"  and  a  number  of 
signs  are  eliminated  that  typically 
would  not  be  used  on  low  volume 
roads.  The  following  signs  have  been 
removed  from  Part  5: 

R2-3  Night  Speed  Limit 

R3-1  Turn  Prohibition 

R9-1  WALK  ON  LEFT  FACING 

RlO-7  DO  NOT  BLOCK  INTERSECTION 

R13-1  Weigh  Station 

R14-1  TRUCK  ROUTE 

R14-3  Hazardous  Cargo  Prohibition 

The  above  changes  to  Table  5A-1  do 
not  prevent  a  jiuisdiction  from  using  the 
above  signs  or  any  other  sign  in  the 
MUTCD  that  is  appropriate  for  its 
roadways. 

Also  in  Table  5A-1,  the  FHWA  has 
changed  minimum  sizes  for  several 
signs  so  that  all  signs  in  the  table  are 
consistent  with  dimensions  published 
in  other  parts  of  the  MUTCD.  This  will 
not  impose  any  additional  requirement 
to  State  and  local  highway  agencies. 
Minimums  for  the  following  signs  have 
been  modified: 
Rl-1     STOP 

W5-2     NARROW  BRIDGE 
W8-3     PAVEMENT  ENDS 
Wll-(XX)    Entering/Crossing 
WlO-2,  3,  4    Railroad  Crossing 

Warning 
W14-3    NO  PASSING  ZONE 
W20-1     ROAD  WORK  XX  M  (FT) 
W2(>-7a    Flagger 

W2(>-7b    BE  PREPARED  TO  STOP 
W21-la    Workers 
W21-6    Survey  Crews 

The  above  changes  to  Table  5A-1  will 
have  no  impact  on  State  or  local 
jurisdictions. 

169.  In  Section  5C.09  Motorized 
Traffic  and  Crossing  Signs  (W-1 1  Series 
and  W8-6),  the  proposed  section  on 
seasonal  or  temporary  signing  is 
changed  from  a  STANDARD  statement 
to  GUIDANCE  statement  in  the  final 
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MUTCD  amendment.  Although  it  is 
good  practice  to  remove  or  cover  such 
signs  when  the  activities  described  will 
not  be  occurring  for  an  extended  period 
of  time,  it  is  not  imperative  for  low 
volume  roads. 

170.  In  Section  5E.02  Center  Line 
Markings,  the  FHWA  has  eliminated  the 
proposed  OPTION  stating  a  minimum 
width  for  roadways  with  center  line 
markings.  There  are  no  definitive 
guidelines,  supported  by  research,  for 
such  minimums  on  low  volume  roads. 

171.  In  Section  5E.05  Object  Markers, 
the  FHWA  has  changed  the  proposed 
first  phrase  of  the  GUIDANCE  statement 
to  an  OPTION  statement  for  when  to 
consider  to  use  TYPE  III  barricades  to 
mark  the  end  of  a  low  volume  road. 
Commenters  pointed  out  that  such 
barriers  are  typically  not  warranted  for 
low  volimie  roads  and  should  not  be 
recommended  as  a  general  treatment  for 
such  facilities.The  FHWA  agrees 
because  no  supporting  data  has  been 
presented  showing  that  the  barricades 
are  needed  on  all  low  volume  roads. 

172.  In  Section  5F.05  Pavement 
Markings,  the  proposed  STANDARD 
statement  is  removed  as  it  only  directed 
readers  to  Sections  SB. 9  and  8B.10.  The 
proposed  SUPPORT  statement  is 
changed  to  GUIDANCE  on  when  to 
install  pavement  markings  in  advance  of 
highway-rail  grade  crossings  on  low- 
volume  roads.  The  FHWA  agrees  with 
the  commenters  who  suggested  that  on 

a  paved  road  with  center  line  markings, 
the  luifamiliar  motorist  would  have  no 
knowledge  of  the  low  AADT  and, 
therefore,  would  expect  highway-rail 
grade  crossing  markings.  These 
markings  should  increase  safety  at  these 
highway-rail  grade  crossings.  'This 
should  have  no  impact  on  State  or  local 
jurisdictions  because  this  is  not  a 
change  from  the  current  MUTCD 
requirements. 

Discussion  of  Adopted  Amendments  to 
Part  6 — Temporary  Traffic  Control 

The  FHWA  received  2875  comments 
from  56  commenters  concerning  Part  6. 
Only  the  technical  (not  editorial) 
comments  are  addressed  in  this 
discussion.  The  notice  of  proposed 
amendments  (NPA)  was  published  at  64 
FR  73606  on  December  30,  1999. 

173.  The  title  of  Part  6  is  changed 
from  "Standards  and  Guides  for  Traffic 
Controls  for  Street  and  Highway 
Construction,  Maintenance,  Utility,  and 
Incident  Management  Operations"  to 
"Temporary  Traffic  Control"  as 
indicated  in  the  NPA. 

174.  In  Chapter  6A  General,  the 
FHWA  has  moved  a  portion  of  the 
STANDARD  from  the  end  of  Chapter  6B 
Fundamental  Principles  because  it 


applies  to  all  Chapters  of  Part  6.  The 
moved  portion  reads,  "There  shall  be 
adequate  statutory  authority  for  the 
implementation  and  enforcement  of 
needed  fraffic  regulations,  parking 
controls,  speed  zoning,  and  incident 
management.  Such  statutes  shall 
provide  sufficient  flexibility  in  the 
application  of  traffic  control  to  meet  the 
needs  of  changing  conditions  in  the 
temporary  traffic  control  zone." 

175.  In  Chapter  6B  Fundamental 
Principles  of  Temporary  Traffic  Control, 
paragraph  3b  of  the  GUIDANCE 
statement,  a  number  of  commenters 
suggested  the  need  to  indicate 
conditions  under  which  permanent 
traffic  control  devices  do  not  have  to  be 
removed  in  a  temporary  traffic  control 
zone.  The  FHWA  is  retaining  language 
similar  to  that  used  in  the  1988  MUTCD, 
Revision  3  dated  September  3,  1993, 
which  clearly  indicated  which  traffic 
control  devices  to  be  used.  The  last 
sentence  reads,  "However,  in 
intermediate-term  stationary,  short  term 
and  mobile  operations  where  visible 
permanent  devices  are  inconsistent  with 
intended  travel  paths,  devices  that 
highlight  or  emphasize  the  appropriate 
path  should  be  used." 

In  Chapter  6B  Fundamental  Principles 
of  Temporary  Traffic  Control,  paragraph 
4c  of  the  GUIDANCE  statement,  a 
commenter  suggested  the  need  to 
describe  ambient  conditions  factors.  The 
FHWA  is  retaining  the  modifiers  "road 
user  volumes,  light,  and  weather"  from 
the  1988  Edition  of  MUTCD,  Revision  3 
to  describe  ambient  conditions.  This 
change  should  have  no  impact  on  State 
or  local  highway  agencies  since  the 
FHWA  is  retaining  the  current  MUTCD 
requirements. 

176.  In  Section  6C.01  Temporary 
Traffic  Control  Plans,  the  FHWA  is 
adding  a  fourth  GUIDANCE  statement  to 
provide  additional  information  on 
minimizing  the  need  to  reduce  speed 
limits  in  temporary  traffic  control  zones. 
It  reads,  "Reduced  speed  limits  should 
be  used  only  in  the  specific  portion  of 
the  temporary  traffic  control  zone  where 
the  above  conditions  or  restrictive 
featiu-es  are  present;  however,  frequent 
changes  in  speed  limit  should  be 
avoided.  A  traffic  confrol  plan  should  be 
designed  so  that  vehicles  can  safely 
travel  through  the  temporary  traffic 
control  zone  with  a  speed  limit 
reduction  of  no  more  than  10  mph.  A 
reduction  of  more  than  10  mph  in  the 
speed  limit  should  be  used  only  when 
required  by  restrictive  features  in  the 
temporary  traffic  control  zone.  Where 
restrictive  features  justify  a  speed 
reduction  of  more  than  10  mph, 
additional  driver  notification  should  be 
provided.  The  speed  limit  should  be 


stepped  down  in  advance  of  the  location 
requiring  the  lowest  speed,  and 
additional  warning  should  be  used." 
This  change  will  have  no  economic 
impact  on  State  and  local  highway 
agencies.  However,  roadway  safety  and 
efficiency  should  increase  because 
research  has  shown  that  speed 
reductions  should  be  no  more  than  a  10 
mph  increment. 

177.  A  new  Section  6C.02  Temporary 
Traffic  Control  Zones,  is  added  to  the 
MUTCD  to  better  define  temporary 
traffic  control  zones.  It  contains  only 
general  information  concerned  with 
temporary  traffic  control  zones.  A  new 
definition  for  "temporary  traffic  control 
zones"  includes  a  work  area  or  an 
incident  area.  In  the  NPA  this  text  was 
included  as  part  of  the  Section  6C-2 
Components  of  Temporary  Traffic 
Control  Zones.  This  change  is  not 
adding  any  new  requirements  for  State 
or  local  jurisdictions. 

178.  Section  6C.03  Components  of 
Temporary  Traffic  Control  Zones 
(referenced  in  the  NPA  as  Section  6C.2) 
includes  information  concerned 
exclusively  with  the  four  components  of 
a  temporary  traffic  control  zone,  i.e.,  the 
advance  warning  area,  the  transition 
area,  the  activity  area,  and  the 
termination  area.  The  examples  of  a 
work  zone  area  and  an  incident  area  are 
removed  from  this  Section  6C.2  and 
relocated  to  Chapter  6G  which  is 
concerned  with  types  of  temporary 
traffic  control  zone  activities.  In  the 
NPA,  the  text  of  Sections  6C.02  and 
6C.03  was  combined  into  just  one 
section  and  four  commenters  suggested 
that  the  NPA  language  was  too 
cumbersome  and  recommended  that  the 
text  be  split.  The  FHWA  agrees  and  has 
made  the  change  to  clarify  the  text. 

179.  In  Section  6C.06  Activity  Area 
(referenced  in  the  NPA  as  Section  6C.5), 
Table  6-1,  "Guidelines  for  Length  of 
Minimum  Advance  Working  Area,"  was 
incorrectly  titled  and  located  in  the 
NPA.  The  FHWA  is  renimibering  the 
table  as  Table  6E-1 ,  is  moving  the  table 
to  Section  6E.05  Flagger  Stations,  and 
re-titling  it  "Distance  of  Flagger  Station 
in  Advance  of  Work  Space."  This  table 
provides  information  on  the  distance  a 
flagger  should  be  in  advance  of  the  work 
area  based  on  the  speed  of  approaching 
fraffic.  The  information  in  the  table  has 
nothing  to  do  with  Activity  Areas  and 
lengths  of  minimum  advance  working 
areas. 

180.  In  Section  6C.07  Termination 
Area  (referenced  in  the  NPA  as  Section 
6C.6),  the  FHWA  has  changed  the  first 
SUPPORT  statement  to  a  STANDARD  as 
the  statement  is  a  definition,  and 
definitions  are  by  their  very  nature 
STANDARDS. 


78944         Federal  Register/ Vol.  65,  No.  243 /Monday.  December  18,  2000 /Rules  and  Regulations 


The  GUIDANCE  statement  dealing 
with  END  ROAD  WORK  signs  has  been 
moved  to  Section  6F.49  END  ROAD 
WORK  Sign  (G20-2)  as  it  most 
appropriately  goes  in  the  section  that 
describes  the  sign  and  not  in  this 
section  discussing  a  termination  area. 

In  place  of  the  GUIDANCE  statement, 
an  OPTION  statement  has  been  added  to 
this  section  indicating  the  need  for  an 
END  ROAD  WORK,  speed  limit,  or  other 
sign  to  indicate  to  road  users  that  they 
may  resume  normal  operations.  The 
above  changes  were  made  to  be 
consistent  throughout  the  MUTCD  and 
to  add  guidance  to  optimize  road  user 
performance  in  temporary  traffic  control 
zones. 

181.  In  Section  6C.08  Tapers 
(referenced  in  the  NPA  as  Section  6C.7), 
in  the  sixth  proposed  SUPPORT 
statement  regarding  a  One-Lane,  Two- 
Way  Taper,  the  last  sentence, 
"Typically,  traffic  is  controlled  by  a 
flagger  or  temporary  traffic  control 
signal."  Seven  commenters  suggested 
the  need  that  this  and  other  sections  be 
more  specific  on  providing  temporary 
traffic  control  for  two-way  traffic  using 
a  one-lane  roadway.  The  FHWA  agrees 
and  has  changed  the  text  accordingly. 
The  text  is  being  revised  and  relocated 
to  the  sixth  GUIDANCE  statement  in  the 
MUTCD  because  anywhere  two-way 
traffic  is  moved  in  a  one-lane  of  a  road, 
there  needs  to  be  some  type  of 
temporary  traffic  control  to  maintain 
traffic  flow  and  safety.  The  GUIDANCE 
statement  reads,  "Traffic  should  be 
controlled  by  a  flagger  or  temporary 
traffic  signal  {if  sight  distance  is 
limited),  or  a  STOP  or  a  YIELD  sign." 
This  change  should  have  no  impact  on 
State  and  local  jurisdictions  while 
improving  road  user  safety  by  providing 
positive  direction  to  road  users  during 
temporary  traffic  control  operations. 

182.  In  Section  6C.10  One-Lane,  Two- 
Way  Traffic  Control  (referenced  in  the 
NPA  as  Section  6C.9),  the  FHWA  is 
changing  the  first  proposed  GUIDANCE 
statement  indicating  the  need  for  some 
type  of  temporary  traffic  control  for  one- 
lane,  two-way  traffic  flow  operations  to 
a  STANDARD.  Anywhere  two-way 
traffic  is  moved  in  a  one-lane  of  a  road, 
there  needs  to  be  some  type  of 
temporary  traffic  control  to  maintain 
traffic  flow  and  safety.  This  change 
should  have  no  impact  on  State  and 
local  jurisdictions  while  improving  road 
user  safety  by  providing  positive 
direction  to  road  users  during  temporary 
traffic  control  operations. 

183.  In  Section  6D.01  Pedestrian 
Considerations,  the  proposed  third 
STANDARD  statement  is  changed  to  a 
GUIDANCE  statement  because  there  are 
no  acceptable  measures  to  judge  "when 


pedestrians  are  especially  vulnerable  to 
impact  by  errant  vehicles,  all 
pedestrians  shall  be  separated  and 
protected  by  a  temporary  barrier."  Three 
commenters  recommended  this  change 
and  the  FHWA  agrees.  The  fifth 
GUIDANCE  statement  now  reads, 
"When  pedestrian  and  motor  vehicle 
paths  are  rerouted  to  a  closer  proximity 
to  each  other,  consideration  should  be 
given  to  separating  them  with  a 
temporary  barrier."  This  will  provide 
more  flexibility  to  State  and  local 
highway  agencies  and,  thereby, 
reducing  the  impacts  on  them. 
Also  in  this  section,  the  first 
STANDARD  statement  is  relocated  from 
the  end  of  proposed  Section  6D.2 
Worker  Considerations,  because  it  is 
applicable  to  both  pedestrian  and 
worker  safety.  These  changes  were 
based  on  comments  from  the  NCUTCD 
as  well  as  other  commenters.  The 
FHWA  agrees  and  it  now  reads,  "the 
various  traffic  control  provisions  for 
pedestrian  and  worker  safety  set  forth  in 
this  Part  shall  be  applied  by  qualified 
persons  after  appropriate  evaluation  and 
engineering  judgment." 

184.  In  Section  6E.01  Qualifications 
for  Flaggers,  the  FHWA  is  changing  the 
first  proposed  SUPPORT  sentence  to  a 
STANDARD  as  the  statement  is  a 
definition  and  definitions  are  by  their 
very  nature  STANDARDS. 

185.  In  Section  6E.03  Hand-Signaling 
Devices,  the  proposed  statement  "When 
flashing  lights  are  used  at  night,  the 
illimiination  shall  not  blind  drivers." 
was  questioned  by  three  commenters 
because  there  no  acceptable  measures  to 
determine  this.  The  FJIWA  agrees  and 
has  removed  the  statement  from  the 
second  GUIDANCE  of  this  section. 

In  the  second  STANDARD  the  word 
"red"  was  inadvertently  left  out  of  the 
NPA.  The  STANDARD  now  reads, 
"When  used  at  nighttime,  flags  shall  be 
retroreflectorized  red."  This  is  identical 
wording  to  that  in  the  1988  Edition  of 
MUTCD,  Revision  3.  This  should  have 
no  impact  on  State  or  local  governments 
since  the  FHWA  is  retaining  the  current 
requirements. 

186.  hi  Section  6F.01  Types  of 
Devices,  the  proposed  first  SUPPORT 
statement  is  changed  to  a  GUIDANCE 
statement  and  revised  to  read,  "The 
design  and  application  of  temporary 
traffic  control  devices  used  in  temporary 
traffic  control  zones  should  consider  the 
needs  of  all  road  users."  This  change  is 
made  to  emphasize  the  need  to  consider 
all  road  users,  pedestrians,  bicyclists, 
transit,  and  railroads  as  well  as  motor 
vehicle  traffic,  when  designing  and 
applying  traffic  control  devices. 

187.  In  Section  6F.02  General 
Characteristics  of  Signs,  the  FHWA  has 


added  an  OPTION  statement  which 
retains  language  from  the  1988  MUTCD, 
Revision  3  dated  September  3,  1993, 
that  allows  the  use  of  non-black  on 
orange  pedestrian  warning  signs  in  work 
zones.  The  new  OPTION  statement 
reads,  "In  order  to  maintain  the 
systematic  use  of  yellow  or  fluorescent 
yellow-green  background  for  pedestrian, 
bicycle,  and  school  warning  signs  in  a 
jurisdiction,  the  yellow  or  fluorescent 
yellow-green  background  for  pedestrian, 
bicycle,  and  school  warning  signs  may 
be  used  in  temporary  traffic  control 
zones."  This  OPTION  is  modified  to 
include  the  fluorescent  yellow-green 
color  because  many  jurisdictions  have 
adopted  this  optionsil  warning  sign  color 
for  pedestrian,  bicyclist  and  school 
facilities  and  locations.  In  addition,  this 
provides  more  flexibility  to  State  and 
local  highway  agencies  to  increase 
awareness  of  pedestrians  and  bicyclists 
in  temporary  traffic  control  zones. 

188.  In  Section  6F.03  Sign  Placement, 
the  FHWA  is  adding  the  GUIDANCE 
statement,  "Neither  portable  nor 
permanent  sign  supports  should  be 
located  on  sidewalks,  bicycle  lanes,  or 
areas  designated  for  pedestrian  or 
bicycle  traffic."  The  Insurance  Institute 
for  Highway  Safety  commented  on  this 
omission  that  would  allow  the 
placement  of  temporary  traffic  control 
signs  to  hinder  the  movement  of 
pedestrians  and  bicyclists.  The  FHWA 
agrees  and  this  should  not  have  an 
impact  on  State  or  local  governments. 

189.  In  Section  6F.09  LOCAL 
TRAFHC  ONLY  Signs  (R-11-3,  Rll-4). 
the  FHWA  is  changing  the  first 
STANDARD  statement  to  a  GUIDANCE 
statement  to  provide  more  flexibility  in 
signing  in  rural  communities  where  the 
temporary  traffic  control  zone  may  be 
within  a  residential  block  and  not 
kilometers  (miles)  down  a  road  without 
intersections. 

190.  Section  6F.15  Warning  Sign 
Function  (as  referenced  in  the  NPA)  has 
been  combined  with  Section  6F.16 
Warning  Sign  Design  and  Application 
(as  referenced  in  the  NPA),  and 
renamed,  "Section  6F.15  Warning  Sign 
Function,  Design,  and  Application." 
These  changes  were  made  because  the 
FHWA  agrees  with  the  comments  from 
six  commenters  that  the  material  in  the 
two  sections  really  belongs  together. 

Also  in  Section  6F.15,  the 
STANDARD  statement  and  GUIDANCE 
statement  proposed  in  the  NPA 
concerning  flexible  signs  are  removed  as 
these  items  are  adequately  addressed  in 
Section  6F.02  Signs,  and  in  Section 
6F.03  Sign  Placement.  Five  commenters 
indicated  this  overlap. 

191.  Section  6F.16  Position  of 
Advance  Warning  Sign  (referenced  as 
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Section  6F.17  in  the  NPA)  has  been 
combined  with  Section  6F.18  Other 
Advance  Warning  Signs  (as  referenced 
in  the  NPA)  and  Section  6F.  19 
Application  of  Warning  Signs  for 
Maintenance,  Minor  Road  Work,  and 
Utility  Sites  (as  referenced  in  the  NPA) 
and  has  been  moved  and  named, 
"Section  6F.16  Position  of  Advance 
Warning  Signs."  These  changes  were 
made  because  the  FHWA  agrees  with 
the  five  commenters  that  indicated  the 
overlap  in  technical  issues  in  these 
three  sections. 

192.  In  Section  6F.20  ONE  LANE 
ROAD  Sign  (W20-^)  (referenced  in  the 
NPA  as  Section  6F.23),  the  FHWA  has 
moved  to  Section  6C.10  One-Lane,  Two- 
Way  Traffic  Control,  the  proposed 
GUIDANCE  statement  concerning  how 
to  temporarily  control  two-way  traffic 
on  a  one-lane  roadway.  This  GUIDANCE 
statement  has  been  reworded  to  read,  "If 
traffic  on  the  affected  one-lane  roadway 
is  not  visible  from  one  end  to  the  other, 
then  flagging  procedures  or  traffic  signal 
control  should  be  used  to  control 
alternate  traffic  flows."  This  GUIDANCE 
has  been  clarified  and  is  more 
appropriately  placed  in  Section  6C.10. 

193.  In  Section  6F.28  EXIT  OPEN, 
EXIT  CLOSED  signs  (E5-2)  (referenced 
in  the  NPA  as  Section  6F.31),  one 
commenter  suggested  that  a 
complementary  sign,  EXIT  CLOSED 
(E5-2a),  was  inadvertently  left  out  of  the 
NPA.  The  FHWA  agrees  and  has 
included  this  sign  in  this  section  as  an 
OPTION.  In  temporary  traffic  control 
work  zones  in  and  around  interchanges 
it  is  important  to  provide  current 
traveler  information  such  as  notifying 
motorists  that  an  exit  is,  in  fact,  closed. 
This  change  provides  for  uniformity  for 
signs  used  at  exit  locations  and  will 
have  no  impact  on  State  or  local 
highway  agencies. 

194.  In  Section  6F.52  Portable 
Changeable  Message  Signs  (referenced 
in  the  NPA  as  Section  6F.55),  the  FHWA 
is  changing  the  first  SUPPORT 
statement  to  a  STANDARD  statement  as 
the  statement  is  a  definition  and 
definitions  are  by  their  very  nature 
STANDARDS.  The  statement  is  revised 
to  read,  "Portable  Changeable  Message 
Signs  are  traffic  control  devices  with  the 
flexibility  to  display  a  variety  of 
messages.  Each  message  consists  of 
either  one  or  two  phases,  only. 
Typically,  a  phase  consists  of  up  to 
three  lines  of  eight  characters  per  line." 

195.  hi  Section  6F.53  ARROW 
PANELS  (referenced  in  the  NPA  as 
Section  6F.56),  the  FHWA  is  changing 
the  first  proposed  SUPPORT  statement 
in  the  NPA  to  a  STANDARD  as  the 
statement  is  a  definition  and  definitions 
are  by  their  very  nature  STANDARDS. 


Additionally,  since  arrow  panels  are 
similar  to  portable  changeable  message 
signs,  the  FHWA  is  adding  a 
GUIDANCE  statement  to  Section  6F.53 
identical  to  the  GUIDANCE  statement 
for  locating  and  providing  protection  for 
portable  changeable  message  signs.  The 
GUIDANCE  statement  reads,  "An  arrow 
panel  should  be  placed  on  the  shoulder 
of  the  roadway  or,  if  practical,  further 
from  the  traveled  lane.  It  shoidd  be 
delineated  with  retroreflective 
temporary  traffic  control  devices  or 
when  within  the  clear  zone,  shielded 
with  a  barrier  or  crash  cushion.  When 
an  arrow  panel  is  not  being  used,  it 
should  be  removed;  if  not  removed, 
shielded;  or  if  the  previously  two 
options  are  not  feasible,  delineated  with 
retroreflective  temporary  traffic  control 
devices."  This  GUIDANCE  will 
maintain  traffic  flow  efficiency  and 
improve  safety. 

196.  In  Section  6F.55  Channelizing 
Devices,  Subsection  A  General 
(referenced  in  the  NPA  as  Section 
6F.58),  the  FHWA  changed  the  second 
paragraph  of  the  second  SUPPORT 
paragraph  in  the  NPA  "Standard 
designs  of  channelizing  devices  are 
shown  in  Figure  6F-06,"  to  a 
STANDARD  at  the  beginning  of  the 
section.  The  design  dimensions  in 
Figure  6F-06  have  always  been 
STANDARDS.  One  commenter  pointed 
out  this  discrepancy.- 

Also  in  this  section,  in  Subsection  D 
Vertical  Panels,  the  requirement  that 
vertical  "panel  strip  widths  shall  be  150 
mm  (6  in),  except  where  panel  heights 
are  less  than  900  mm  (36  in),  then  100 
mm  (4  in)  stripes  may  be  used"  was 
inadvertently  reversed  in  the  NPA.  The 
FHWA  has  corrected  this  wording 
making  it  similar  to  that  in  thel988 
MUTCD,  Revision  3  dated  September  3, 
1993.  Since  this  change  is  keeping  the 
current  requirements  of  the  MUTCD, 
there  is  no  impact  on  State  or  local 
highway  agencies. 

Additionally,  Subsection  G  Direction 
Indicator  Barricade,  the  FHWA  has 
changed  the  proposed  first  GUIDANCE 
statement  to  an  OPTION  statement  to 
read:  "The  Direction  Indicator  Barricade 
may  be  used  in  tapers,  transitions,  and 
other  areas  where  specific  directional 
guidance  to  motorists  is  necessary." 
Direction  indicator  barricades  do  not 
have  to  always  be  used  in  these 
situations.  This  provides  State  and  local 
highway  agencies  more  flexibility  in 
selecting  temporary  traffic  control 
devices  for  work  zones. 

Subsection  J  Opposing  Traffic  Lane 
Divider,  is  more  appropriately  relocated 
to  this  section  from  proposed  Section 
6F.67  as  referenced  in  the  NPA  because 


it  provides  directional  guidance  to 
motorists. 

197.  In  Section  6F.69  Lighting 
Devices,  Subsection  D(4)  Warning 
Lights  (referenced  in  the  NPA  as  Section 
6F.60),  the  FHWA  relocated  to  this 
Subsection  a  GUIDANCE  statement  from 
Figure  TA-34  and  Figiu^  TA-36.  The 
GUIDANCE  statement  reads.  "The 
maximum  spacing  for  warning  lights 
should  be  identical  to  the  channelizing 
device  spacing  requirements."  This 
GUIDANCE  is  applicable  to  any 
situation  where  lighting  devices  are 
used,  not  just  in  the  two  typical 
application  Figures. 

The  FHWA  is  moving  the  SUPPORT 
statement  (referenced  in  the  NPA  as 
Subsection  D(4)  Flashing  Beacon 
(Vehicle  Mounted))  "During  normal 
daj^me  maintenance  operations,  the 
functions  of  flashing  warning  beacons 
are  adequately  provided  by  rotating 
lights  or  strobe  lights  on  a  maintenance 
vehicle"  to  the  beginning  of  the  Section. 
Furthermore,  the  FHWA  is  retaining  a 
STANDARD  statement.  "The  use  of  the 
vehicle  hazard  warning  lights  shall  not 
be  used  instead  of  rotating  lights  or 
strobe  lights"  and  an  OPTION 
statement,  "The  vehicle  hazard  warning 
lights  may  only  supplement  the  rotating 
lights  or  strobe  lights"  to  clarify  the 
intent  of  'rotating  lights  or  strobe  lights'. 
The  STANDARD  and  OPTION 
statements  were  added  to  MUTCD  in 
January  9,  1997,  and  were  inadvertently 
omitted  in  the  NPA. 

198.  In  Section  6F.74  Temporary 
Traffic  Control  Signals  (referenced  in 
the  NPA  as  Section  6F.61),  the  first 
GUIDANCE  is  revised  to  read:  "When 
temporary  traffic  control  signals  are 
used,  conflict  monitors  that  are  typically 
used  in  traditional  fraffic  signal 
operations  should  be  used."  This  was 
corrected  because  the  spacing  between 
traffic  signal  installations,  as  proposed 
in  the  NPA,  has  nothing  to  do  with  the 
need  for  a  conflict  monitor.  This  has  no 
impact  on  State  or  local  governments 
since  the  FHWA  is  retaining  existing 
MUTCD  requirements. 

199.  In  Section  6F.75  Temporary 
Traffic  Barriers  (referenced  in  the  NPA 
as  Section  6F.62),  the  FHWA  is 
changing  a  GUIDANCE  statement  to  a 
STANDARD  statement.  The  statement 
reads,  "In  order  to  mitigate  the  effect  of 
striking  the  end  of  a  temporary  traffic 
barrier,  the  end  shall  be  installed  in 
accordance  with  the  AASHTO  Roadside 
Design  Guide  by  flaring  until  the  end  is 
outside  the  acceptable  clear  zone  or  by 
providing  with  crashworthy  end 
treatments."  This  requirement  shoidd 
improve  safety  because  research 
indicates  that  there  are  no  acceptable 
methods  of  providing  the  required 
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degree  of  safety  other  than  flaring  or 
providing  crashworthy  end  treatments. 

200.  In  Section  6F.76  Crash  Cushions, 
Subsection  B  Truck-Mounted 
Attenuators,  the  second  proposed 
SUPPORT  statement  is  changed  to  a 
STANDARD  in  the  new  MUTCD  as  the 
statement  is  a  definition  of  "truck- 
mounted  attenuators"  and  definitions 
are  by  their  very  nature  STANDARDS. 

Under  this  same  Subsection  B.  the 
proposed  the  first  STANDARD 
statement  is  changed  to  a  GUIDANCE 
statement  in  the  new  MUTCD  to  provide 
more  flexibility  in  the  spacing  of  the 
shadow  vehicle  behind  the  workers  and 
their  work  vehicles. 
^^201.  In  Section  6G.05  Work  Outside  of 
Shoulder  (referenced  in  the  NPA  as 
Section  6G.6),  the  FHWA  has  changed 
to  an  OPTION  statement  the  GUIDANCE 
statement  which  reads,  "Where  the 
activity  is  spread  out  over  a  distance  of 
more  than  3.2  km  (2  mi),  the  sign  should 
be  repeated  every  1.6  km  (1  mi)."  Since 
the  work  being  performed  is  outside  the 
shoulder,  there  may  not  always  be  a 
need  to  install  signs  that  frequently. 
This  will  provide  more  flexibility  to 
State  and  local  highway  agencies. 

202.  In  Section  6G.06  Work  on  the 
Shoulder  With  No  Encroachment 
(referenced  as  Section  6G.7,  Subsection 
B  in  the  NPA),  the  GUIDANCE 
statement  "Truck  off-tracking  should  be 
considered  when  determining  whether 
the  minimum  lane  width  of  3  m  (10  ft) 
is  adequate"  from  Figure  TA-43  has 
been  added  to  Section  6G.06  Subsection 
B  Minor  Encroachment  on  the  Traveled 
Way.  It  is  in  this  Subsection  that 
minimum  lane  widths  are  discussed  and 
accounting  for  truck  off-tracking  is 
applicable  to  all  temporary  traffic 
control  zones  with  minimum  lane 
widths. 

203.  Section  6G.08  Work  Within  the 
Median,  is  added  to  the  new  MUTCD  as 
a  separate  section.  It  was  referenced  in 
the  NPA  as  the  GUIDANCE  statement 
under  Section  6G.3.  The  new  section 
reads,  "If  work  in  the  median  of  a 
divided  highway  is  within  4.5  m  (15  ft) 
from  the  edge  of  the  traveled  way  for 
either  direction  of  travel,  traffic  control 
should  be  used  through  the  use  of 
advance  warning  signs  and 
chaimelization  devices."  This  change 
provides  for  improved  road  user  safety 
in  temporary  traffic  control  work  zones. 

204.  In  Section  6G.10  Work  Within 
Traveled  Way  of  Urban  Streets, 
Subsection  B.  Bicyclists,  the  FHWA  is 
changing  a  proposed  SUPPORT 
statement  to  a  STANDARD  statement  to 
ensure  that  bicyclists  Eire  accommodated 
diuing  a  temporary  traffic  control  zone. 
The  statement  reads,  "If  the  work  area 
affects  the  movement  of  bicyclists, 


adequate  access  to  the  roadway,  bicycle 
path,  or  shared-use  path  shall  be 
provided.  For  details  on  controlling 
bicycle  traffic,  see  Part  9."  This  change 
should  provide  for  increased  safety  for 
bicyclist  in  temporary  traffic  control 
work  zones  and  has  no  significant 
impact  on  State  or  local  government 
agencies. 

205.  In  Section  6G.18  Work  in  the 
Vicinity  of  Highway-Rail  Grade 
Crossings,  a  new  GUIDANCE  statement 
is  added  to  read,  "Early  coordination 
with  the  railroad  company  should  occvir 
before  work  starts."  As  it  is  important 
that  all  users  of  the  work  area  are  aware 
of  temporary  changes  and  for  continued 
highway-rail  grade  crossing  operations. 
This  early  coordination  should  improve 
road  user  operations  and  improve  safety 
while  having  no  economic  impact  on 
State  and  local  highway  agencies. 

Discussion  of  Adopted  Amendments  to 
Part  7— Traffic  Controls  for  School 
Areas 

The  FHWA  received  156  comments 
from  20  commenters  concerning  Part  7. 
The  notice  of  proposed  amendments 
(NPA)  was  published  at  62  FR  64324  on 
December  5, 1997. 

206.  In  Section  7A.01,  the  Typical 
School  Route  Plan  Map  (Figure  7A-1)  is 
revised  as  proposed  in  the  NPA.  Several 
conunents  were  received  suggesting 
modifications  to  the  figure.  The  figure 
has  been  enlarged  and  printed  in  color 
to  better  identify  signals  and  stop  signs. 
The  arrow  heads  reflecting  direction  of 
travel  are  enlarged.  Traffic  control 
devices  are  added  where  intersecting 
streets  meet  the  collector  road. 

The  FHWA  received  no  negative 
comments  regarding  our  proposal  to 
include  middle  and  high  schools  in  the 
development  plans  for  school  routes. 
This  amendment  to  Section  7A.01, 
paragraph  6,  adopts  the  following 
GUIDANCE:  "A  school  route  plan  for 
each  school  serving  elementary  to  high 
school  students  should  be 
prepared  *   *   *." 

The  amendment  to  Section  7A.01, 
paragraph  8,  requires  the  traffic  control 
devices  in  the  school  plan  to  be  related 
to  the  volume  and  speed  of  vehicle 
traffic,  street  width,  and  the  number  and 
age  of  children  using  the  crossing.  There 
were  no  negative  comments  to  this 
change. 

207.  The  FHWA  received  two 
comments  that  objected  to  the  deletion 
of  the  text  found  in  Sections  7A.05 
through  7A.10,  7B.01  through  7B.04, 
7B.07.  and  7B.08  of  the  1988  MUTCD. 
The  FHWA  believes  that  retaining  this 
text  is  not  necessary  with  the  new 
layout  of  the  MUTCD,  because  this 


information  is  provided  in  other 
sections. 

208.  Six  comments  were  received  on 
the  proposed  text  in  Section  7B.01 
which  found  the  sign  size  terminology 
confusing.  Based  on  these  comments, 
the  heading  is  revised  to  read  "Size  of 
School  Signs."  The  FHWA  received  no 
other  negative  comments  regarding  this 
amendment.  However,  there  were  three 
comments  regarding  Table  7B-1  "Size 
of  School  Area  Signs  and  Plaques."  One 
comment  suggested  using  "centimeters" 
to  display  metric  units.  In  a  final  rule 
published  at  64  FR  33751  on  June  24, 
1999,  the  FHWA  adopted  two  American 
Association  of  State  Highway  and 
Transportation  Officials  publications  for 
the  design  of  traffic  control  devices  for 
use  on  all  roads  open  to  public  travel. 
These  documents  use  millimeters,  not 
"centimeters."  Another  comment  noted 
that  the  proposed  table  was  not  in 
agreement  with  the  "Standard  Highway 
Signs"  book.'^  This  book  is  also 
undergoing  revision.  The  FHWA  will 
ensure  that  there  are  no  conflicts  with 
sign  sizes  shown  in  both  publications. 
There  was  a  comment  regarding  the 
"older  driver"  issue  of  sign  size  and 
legibility.  The  FHWA  believes  this  issue 
is  adequately  covered  in  the  OPTION 
statement  that  reads:  "The  'special' 
sized  sign  may  be  used  for  applications 
that  require  increased  emphasis, 
improved  recognition  or  increased 
legibility." 

Based  on  comments  received,  the 
OPTION  statement  has  been  expanded 
to  define  where  the  minimum  size  signs 
are  used. 

209.  A  new  section,  7B.07  Sign  Color 
for  School  Warning  Signs,  is  added  that 
addresses  the  optional  use  of  the  color 
fluorescent  yellow  green  for  school 
warning  signs.  This  amendment  was 
adopted  in  a  final  rule  published  at  63 
FR  33546  on  June  19.  1998.  The  FHWA 
has  included  this  OPTION  for  use  of  the 
color  and  GUIDANCE  that  addresses  the 
systematic  approach  for  the  use  of  this 
color. 

210.  Section  7B.08  School  Advance 
Warning  Sign  (Sl-1)  was  referenced  in 
the  NPA  as  Section  7B.07  School 
Advance  Warning  Sign  (Sl-1).  Section 
7B.09  School  Crosswalk  Warning 
Assembly  (Sl-1  with  Diagonal  Arrow) 
was  referenced  in  the  NPA  as  Section 
7B.08  School  Crosswalk  Warning  Sign 


'5  "Standard  Highway  Signs."  FHWA.  1979 
Edition  is  included  by  reference  in  the  198B 
MUTCD.  It  is  available  for  purchase  from  the 
Government  Printing  Office,  Superintendent  of 
Documents,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7934.  It  is  available  for  inspection  and 
copying  at  the  FHWA  Washington  Headquarters 
and  all  FHWA  Division  Offices  as  prescribed  at  49 
CFRpar17. 
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(S2-1).  The  text  for  both  sections  is 
modified  to  be  consistent  with  Section 
2C.36  which  discusses  a  new 
application  for  advance  crossing  and 
crossing  signs.  The  FHWA  is 
eliminating  the  crosswalk  lines  on  the 
crossing  signs  since  road  user 
comprehension  studies  show  that  they 
generally  do  not  know  the  difference 
between  the  two  signs.  Instead  of  using 
crosswalk  lines  within  the  sign  to 
indicate  where  the  actual  crossing  is 
located,  the  new  application  consists  of 
a  crossing  sign  with  supplemental 
downward  pointing  arrow  plaque  to 
show  the  crossing  location.  For  advance 
crossing  situations,  the  new  application 
will  consist  of  a  crossing  sign 
supplemented  with  an  "Ahead"  or  "XX 
feet"  plaque.  This  assembly  shall  be 
used  in  advance  of  the  first  installation 
of  the  School  Speed  Limit  Sign 
assembly.  The  FHWA  believes  that  the 
supplemental  plaques  must  be  used  (not 
optional)  to  ensure  safety  of  children  at 
crosswalks  in  school  zones.  The  FHWA 
is  providing  a  phase-in  compliance 
period  of  10  years  after  the  effective  date 
of  this  final  rule  for  existing  signs  to 
minimize  any  impact  on  State  and  local 
highway  agencies.  This-period  will 
allow  for  replacement  of  existing  signs 
after  their  normal  service  life.  This 
change  is  effective  immediately  for  new 
sign  installations. 

211.  In  Section  7B.09,  paragraph  4, 
under  the  GUIDANCE  statement,  new 
text  recommends  that  an  engineering 
study  should  be  conducted  before 
installing  the  School  Crosswalk 
Warning  Sign.  No  commenters  objected 
to  this  amendment.  However,  as 
mentioned  above,  the  sign  is  now 
referred  to  as  the  School  Crosswalk 
Warning  Assembly  sign. 

212.  Section  7B.11  changes  the  title  to 
"School  Speed  Limit  Assembly  (S4-1, 
S4-2,  S4-3.  S4-4,  S5-1)."  The  FHWA  is 
adopting  this  amendment  based  on  two 
comments  received  indicating  that  this 
section  describes  the  complete  assembly 
of  signs  that  make  up  a  school  speed 
limit  sign,  not  just  the  plates.  The 
FHWA  concius  with  this 
recommendation. 

Also  in  Section  7B.11,  one  commenter 
suggested  moving  the  text  for  the  "End 
School  Zone"  (S5-2)  sign  to  a  separate 
section,  since  it  is  a  separate  sign  from 
the  others  found  in  7B.11.  This  text  is 
moved  to  new  Section  7B.13. 

213.  The  title  of  Section  7B.12  is 
changed  to  "School  Reduced  Speed 
Ahead  Assembly."  This  amendment  is 
based  on  one  comment  received 
suggesting  changing  the  title  to  better 
reflect  the  actual  sign  used  and 
illustrated.  The  appropriate  text  is  also 
modified  to  reflect  this  change. 


214.  One  comment  was  received  for 
Section  7B.14  Parking  and  Stopping 
Signs  (R7  and  R8  Series),  suggesting  that 
"No  Standing"  signs  be  addressed  as  an 
example.  The  FHWA  agrees  with  this 
suggestion  and  a  discussion  is  included 
in  paragraph  2. 

Figure  7-2,  "Placement  of  the  Sl-1 
sign"  which  was  shov>ni  in  the  1988 
MUTCD,  is  deleted  based  on  three 
comments  that  pointed  out  that  this 
subject  is  covered  in  Section  2C,  and 
revised  Figure  7B-1  "Typical  Signing 
for  School  Area  Traffic  Control"  that  is 
depicted  in  this  Final  Rule.  The  FHWA 
has  renumbered  the  remaining  figures 
appropriately. 

The  revised  Figure  7B-1  is  corrected 
to  reflect  the  assembly  signs  with  the 
diagonal  arrow  and  the  "AHEAD"  and 
"XX  FEET"  plaques  as  discussed  in 
Sections  7B.08  and  7B.09.  The  figure 
has  also  been  expanded  to  show  the 
metric  versions  of  the  speed  limit  signs 
along  with  English  units. 

215.  In  Section  7C  Markings,  four 
commenters  indicated  conflict  with  the 
text  in  Part  3  Markings.  The  FHWA  has 
amended  the  text  for  consistency  with 
Part  3. 

216.  A  GUIDANCE  statement  in 
Section  7C.04  Stop  Line  Markings, 
paragraph  1 ,  is  adopted  for  the 
placement  of  a  Stop  line  in  the  absence 
of  a  marked  crosswalk. 

217.  This  amendment  to  Section 
7C.06,  the  OPTION  statement,  clarifies 
that  the  "SCHOOL"  word  markings  may 
extend  across  two  lanes.  (See  Figiore  7C- 
1).  In  the  proposed  text,  this  OPTION 
was  inadvertently  shown  in  the 
GUIDANCE  discussion,  and  was 
brought  to  FHWA's  attention  by  a 
docket  comment. 

218.  In  Chapter  7D  Signals,  the  text  is 
deleted  and  the  reader  is  referred  to  Part 
4  Signals,  Section  4C.06  School 
Crossing  Signal  Warrant.  The  FHWA 
only  received  one  comment  in 
opposition  to  this  change. 

219.  Chapter  7E  Crossing  Supervision 
deletes  the  discussion  on  legal  authority 
for  adult  guards  and  student  patrols 
since  the  state  and  local  agencies  are 
responsible  for  establishing  laws 
regarding  these  crossing  supervisors. 
There  were  no  objections  received  on 
this  change. 

220._This  amendment  to  Section 
7E.04,  paragraph  2,  is  based  on  a 
comment  that  the  FHWA  received 
indicating  that  mentioning  "daytime, 
nighttime,  and  twilight  hours,"  and  the 
reference  to  Section  6E.03  is  redundant. 
The  FWHA  agrees  and  the  reference  to 
"daytime,  nighttime,  and  twilight 
hours"  is  deleted. 

The  FHWA  is  also  amending  the  text 
in  the  last  paragraph  of  Section  7E.04  to 


include  "police  officers"  in  addition  to 
adult  guards  and  student  patrols  in 
wearing  high-visibility  retroreflective 
material  or  clothing,  since  police 
officers  may  be  used  for  crossing 
supervision  as  mentioned  in  Section 
7E.06. 

221.  The  discussion  on  the  use  and 
size  of  the  Stop  paddle  in  Section  7E.05, 
paragraph  2,  is  changed  the  from 
OPTION  to  GUIDANCE.  It  was  also 
suggested  that  the  STANDARD  in 
paragraph  3  be  modified  to  indicate  that 
the  paddles  should  be  "at  least"  450mm 
(18  in).  The  FHWA  agrees  and  is 
adopting  this  change.  This  would  then 
allow  the  use  of  a  larger  paddle. 
Paragraph  3  is  also  modified  to  require 
the  word  "STOP"  on  both  sides  of  the 
paddle  instead  of  "one  or  both  sides" 
since  it  is  important  for  traffic  to  read 
and  respond  to  this  command  from  both 
directions  of  travel. 

222.  Section  7E.10  High  VisibiUty 
Clothing  has  been  eliminated  since  this 
text  is  a  duplicate  to  that  stated  in 
Section  7E.04. 

Discussion  of  Adopted  Amendments  to 
Part  8— Traffic  Controls  for  Highway- 
Rail  Grade  Crossings 

The  FHWA  received  412  comments 
from  52  commenters  concerning  Part  8. 
Only  the  technical  (not  editorial) 
comments  are  addressed  in  this 
discussion.  Two  notices  of  proposed 
amendments  (NPA)  were  published  at 
64  FR  691  on  January  6,  1997  and  at  64 
FR  71358  on  December  21,  1999. 

223.  In  Section  8A.01  Introduction, 
commenters  from  4  States  and  1  county 
recommended  that  the  last  sentence  in 
Paragraph  3  of  the  1999  NPA,  a 
SUPPORT  statement,  be  changed  to 
reflect  that  the  responsibility  for 
determining  the  need  and  selection  of 
devices  at  a  grade  crossing  should  be 
shared  with  the  highway  agency,  the 
regulatory  agency,  and  the  railroad 
company,  instead  of  just  resting  with 
the  highway  agency.  The  FHWA  and  the 
Federal  Railroad  Administration  have 
reviewed  Federal  law,  regulations,  and 
guidance  and  found  that  although  they 
encourage  voluntary  railroad 
involvement  (as  members  of  diagnostic 
teams  where  Federal  funds  are 
involved)  in  the  analysis  of  need  for  and 
type  of  protection,  they  do  not  impose 
on  raifroads  the  responsibility  to  make, 
or  share  in  making,  determinations  of 
need  for  or  selection  of  traffic  control 
devices.  Therefore,  the  FHWA  is  not 
making  the  suggested  changes. 

224.  The  FHWA  is  changing  the  title 
for  Section  8A.05  from  "Traffic  Controls 
in  Work  Zones  Diuing  Construction  or 
Maintenance,"  to  "Temporary  Traffic 
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Control,"  to  be  consistent  with  Part  6  of 
this  Manual. 

225.  In  proposed  Section  8A.08 
Private  Highway-Rail  Grade  Crossings,  a 
State  commented  that  paragraph  4  in  the 
GUIDANCE  statement  containing  a 
recommendation  to  evaluate  a  private 
crossing  by  means  of  an  engineering 
study  to  determine  possible  closure  or 
the  appropriate  type  of  traffic  control,  be 
downgraded  to  OPTION  or  deleted.  The 
FHWA  has  decided  to  delete  this 
section  on  Private  Highway-Rail  Grade 
Crossings.  The  Federal  Railroad 
Administration  will  be  addressing  the 
private  highway-rail  grade  crossing 
issue  in  an  upcoming  safety  inquiry. 

226.  In  Section  8B.02  Highway-Rail 
Grade  Crossing  (Crossbuck)  Sign  (R15- 
1.  R15-2),  the  FHWA  has  added  a 
STANDARD  statement  (as  proposed  in 
the  1999  NPA)  to  require  the  placement 
of  a  strip  of  retroreflective  white 
material  on  the  back  of  each  Crossbuck 
sign  for  the  length  of  each  blade,  except 
where  Crossbuck  signs  are  installed 
back-to-back.  The  FHWA  also  added  a 
STANDARD  statement  (as  proposed  in 
the  1999  NPA)  to  require  the  placement 
of  a  strip  of  retroreflective  white 
material  on  the  front  and  back  of  each 
Crossbuck  support.  The  FHWA  is 
providing  a  phase-in  compliance  period 
of  10  years  for  existing  installations  to 
minimize  any  potential  impact  to  State 
and  local  hi^way  agencies.  This 
change  takes  effect  immediately  for  all 
new  installations. 

227.  hi  Section  SB. 03  Highway-Rail 
Grade  Crossing  Advance  Warning  Signs, 
a  State  recommended  the  continued 
inclusion  of  the  phrase,  "Where 
physical  conditions  do  not  permit  even 
a  partially  effective  display  of  the  sign," 
under  the  STANDARD  statement.  The 
FHWA  agrees  and  is  including  this  item, 
which  is  one  of  the  exceptions  to  the 
mandated  use  of  the  WlO-1  Highway- 
Rail  Grade  Crossing  Advance  Warning 
sign,  because  it  is  still  relevant. 

In  response  to  a  comment,  the  FHWA 
is  upgrading  the  proposed  last 
paragraph  of  Section  SB. 03  from 
GUIDANCE  to  STANDARD  and  placing 
it  as  Item  A  in  the  first  paragraph  of  this 
section.  This  item  will  require  the  use 
of  the  WlO-2,  WlO-3,  or  WlO-4  sign  on 
the  parallel  highway  when  the  parallel 
highway  is  less  than  100  feet  from  the 
railroad  track. 

In  response  to  another  commenter,  the 
FHWA  is  adding  the  phrase  "(using  the 
speed  of  the  tiuning  maneuver)"  to 
paragraph  4,  STANDARD,  to  clarify 
what  speed  to  use  to  determine 
placement  distance  on  the  parallel 
highway  for  the  WlO-2,  WlO-3,  or 
WlO-4  advance  warning  signs. 


228.  In  Section  8B.06  DO  NOT  STOP 
ON  TRACKS  Sign,  paragraph  1, 
GUIDANCE,  the  FHWA  is  changing 
"engineering  study"  to  "engineering 
judgment"  because  engineering 
experience  and  familiarity  with  local 
traffic  and  geometric  conditions  is 
sufficient  to  determine  whether  the 
potential  for  vehicles  stopping  on  tracks 
is  high. 

229.  hi  Section  8B.12  NO  SIGNAL 
Sign,  a  State,  a  county,  and  the 
Association  of  American  Railroads 
commented  on  the  inclusion  of  the  NO 
SIGNAL  sign  in  the  MUTCD.  They 
believe  that  the  sign  does  not  convey 
any  needed  information  and  just  adds  to 
sign  clutter.  The  FHWA  is  retaining  this 
optional  sign  because  of  comments  from 
members  of  Congress  and  the  FHWA's 
desire  to  provide  warning  to  the  road 
user  that  the  crossing  does  not  have 
active  warning  devices.  In  addition,  no 
jurisdiction  is  required  to  install  this 
sign.  However,  if  a  jurisdiction 
determines  it  is  needed,  this  is  a 
standard  sign  it  may  use. 

230.  The  FHWA  decided  to  change 
the  sequence  of  sections  near  the  end  of 
Chapter  8B  so  that  all  signs  are 
discussed  first,  then  pavement  markings 
for  better  continuity.  The  headings  for 
Sections  8B.14,  8B.15,  8B.16,  8B.17,  and 
8B.18  now  read  as  follows: 

8B.14    Low  Ground  Clearance 

Highway-Rail  Grade  Crossing  Sign 
(WlO-5) 

8B.15     Storage  Space  Signs  (WlO-11. 
WlO-lla,  WlO-llb) 

8B.16    Pavement  Markings 

8B.17     Stop  Lines 

8B.18    Dynamic  Envelope  Delineation 

231.  In  Section  8B.14  Low  Ground 
Clearance  Highway-Rail  Grade  Crossing 
Sign  (WlO-15)  (referenced  in  the  NPA 
as  Section  8B.16),  several  commenters 
suggested  relocation  of  text  concerning 
a  hang-up  of  long  wheelbase  vehicles  or 
trailers  with  low  ground  clearance  from 
the  STANDARD  statement  to  the 
GUIDANCE  statement.  The  FHWA 
moved  the  text  because  there  are  no 
established  means  for  determining 
which  crossings  will  create  a  hang-up  of 
long  wheelbase  vehicles  or  trailers  with 
low  ground  clearance. 

232.  In  Section  8B.15  Storage  Space 
Signs  (referenced  in  the  NPA  as  Section 
8A.7),  commenters  from  a  State  and  a 
coimty  remarked  that  the  WlO-11 
Storage  Space  sign  does  not  convey  the 
information  that  there  is  limited  space 
beyond  the  crossing.  The  FHWA  agrees 
that  the  GUIDANCE  should  include  die 
use  of  the  WlO-lla  word  message 
"storage  distance"  sign  in  conjunction 
with  the  WlO-11  sign.  Another 
commenter  stated  that  the  letter  size  on . 


the  WlO-lla  sign  with  four  lines  of  text 
on  a  24"  by  24"  (600  mm  by  600  mm) 
panel  will  not  be  large  enough  to  be 
legible  to  drivers  at  normal  highway 
speeds.  The  FHWA  agrees  and  is 
including  a  drawing  of  the  WlO-lla  as 
a  30"  by  36"  (750  mm  by  900  mm)  sign 
with  a  4-inch  letter  size  in  the  MUTCD 
and  in  the  Standard  Highway  Signs 
manual.'^ 

Also,  the  FHWA  is  adding  a  new 
WlO-llb  word  message  storage  distance 
sign  as  an  OPTION  to  remind  motorists 
of  the  storage  distance  space  between 
the  intersection  and  the  tracks  behind 
them. 

233.  In  Section  8B.18  Dynamic 
Envelope  Delineation  (referenced  in  the 
NPA  as  Section  8A.6),  a  railroad 
company  commented  that  the  use  of 
dynamic  envelope  delineation  markings 
should  be  made  an  OPTION  instead  of 
GUIDANCE.  There  were  a  number  of 
other  comments  about  these  markings 
being  mistaken  for  stop  lines,  about  how 
far  from  the  tracks  the  markings  should 
be  placed,  and  the  design  of  the 
markings. 

One  State  requested  that  the  entire 
section  be  deleted.  Because  of  the 
comments  and  lack  of  real-world 
experience  with  these  markings,  the 
FHWA  is  changing  this  section  to  an 
OPTION  imtil  research  on  this  concept 
is  done.  The  FHWA  would  appreciate 
the  assistance  of  the  State  and  local 
jurisdictions  that  use  these  markings  in 
determining  their  effectiveness. 

234.  In  Section  8D.01  Introduction, 
the  U.S.  Architectural  and 
Transportation  Compliance  Board 
requested  that  a  number  of  provisions  of 
the  Americans  with  Disabilities  Act  (42 
U.S.C.  1201  et  seq.)  be  complied  with 
when  a  "pedestrian  circulation  route" 
crosses  a  raihoad  track.  The  FHWA  is 
adding  a  new  GUIDANCE  paragraph 
that  reads,  "If  a  pedestrian  route  is 
provided,  sufficient  clearance  from 
supports,  postsT  and  gate  mechanisms 
should  be  maintained  for  pedestrian 
travel." 

235.  In  Section  8D.03,  the  FHWA  is 
changing  the  title  from  "Flashing-Light 
Signals,  Cantilevered  Supported"  to 
"Flashing-Light  Signals,  Overhead 
Structures"  because  flashing-light 
signals  are  not  only  mounted  on 
cantilevered  supports,  but  also  on 
overhead  structures  that  extend  over  the 
entire  width  of  the  roadway. 

236.  In  Section  8D.04  Automatic 
Gates,  a  comment  was  received  on  using 
medians  at  grade  crossings  that  do  not 
have  four-quadrant  gates.  The  FHWA 
agrees  that  text  regarding  median 
islands,  which  is  adequately  covered  in 


'»Ibid. 


Section  8D.05  in  conjunction  with  four- 
quadrant  gates,  should  also  be  covered 
in  this  section  for  automatic  gates  in 
general.  The  FHWA  is  adding  a  new 
OPTION  paragraph  to  Section  8D.04 
that  reads,  "Automatic  gate  installations 
may  include  median  islands  between 
opposing  lanes  on  an  approach  to  a 
highway-rail  grade  crossing." 

237.  Several  comments  were  received 
on  Section  8D.04,  paragraph  4  in  the 
1999  NPA,  GUIDANCE,  and  Section 
8D.05.  paragraph  5  in  the  1999  NPA, 
GUIDANCE,  that  pointed  out  the 
paragraphs  had  both  a  "shall"  and  a 
"should"  in  the  same  sentence.  They 
requested  the  FHWA  change  the 
"should"  to  a  "shall,"  thus  making  the 
entire  sentence  a  STANDARD.  The 
FHWA  agrees  that  the  gate  going  back  to 
its  upright  position  after  the  train  is 
gone  be  mandatory,  not  just 
recommended,  and  is  changing  this 
sentence  to  a  STANDARD,  and  therefore 
the  "should"  to  a  "shall."  Those 
submitting  comments  also  wanted  to 
delete  the  12-second  time  period,  but 
the  FHWA  is  retaining  the  12-second 
time  period  as  GUIDANCE. 

238.  In  Section  8D.07  Traffic  Control 
Signals  at  or  Near  Highway-Rail  Grade 
Crossings,  paragraphs  1  and  3,  the 
FHWA  is  reverting  to  the  STANDARD 
and  OPTION  language  used  in  the  1988 
MUTCD  describing  the  use  of  traffic 
signals  at  highway-rail  grade  crossings 
based  on  comments  that  the  proposed 
language  was  not  as  clear  about  the 
types  of  crossings  where  traffic  signals 
are  appropriate.  Also,  a  comment  was 
received  suggesting  that  this  section 
clarify  that  the  preemption  condition 
should  be  terminated  only  when  the 
crossing  gates  are  energized  to  start  their 
upward  movement.  The  person 
submitting  the  comment  felt 
clarification  on  preemption  termination 
would  make  a  difference  in  responding 
to  situations  when  a  second  train 
approaches  as  the  preemption 
associated  with  the  first  train  is 
terminating.  The  FHWA  agrees  and  is 
inserting  clarifying  wording. 

Discussion  of  Adopted  Amendments  to 
Part  9-Traffic  Controls  for  Bicycle 
Facilities 

The  FHWA  received  357  comments 
from  79  commenters  concerning  Part  9. 
The  notice  of  proposed  amendments 
(NPA)  was  pubHshed  at  64  FR  33802  on 
June  24,  1999. 

239.  The  FHWA  received  no 
objections  to  deleting  Sections  9A.01. 
9A.04,  9A.06,  9A.07.  and  9A.09.  The 
information  found  in  these  sections  can 
be  found  in  Part  1  of  the  MUTCD. 

240.  hi  Section  9A.03,  the  FHWA  is 
modifying  the  definitions  by  adopting 


the  definitions  published  in  the  "Guide 
for  the  Development  of  Bicycle 
Facilities,"  1999  edition,  AASHTO"'. 
The  term  "Shared  Roadway"  has  been 
deleted  from  the  definitions  relating  to 
bicycle  facilities  since  this  term  is  not 
used  in  Part  9.  The  adoption  of  these 
definitions  was  recommended  by  the 
NCUTCD  and  concurred  in  by  65 
commenters. 

241.  hi  Section '9A.05,  the  FHWA 
received  comments  from  the  NCUTCD 
and  65  other  commenters  to  change  the 
text  related  to  the  reference  to  the 
"Uniform  Vehicle  Code  and  Model 
Traffic  Ordinance" '«  published  by  the 
National  Committee  on  Uniform  Traffic 
Laws  and  Ordinance,  from  a 
STANDARD  to  SUPPORT  to  better 
reflect  the  information  included  in  this 
section.  The  FHWA  agrees  that  this 
change  is  also  consistent  with  the 
language  found  in  Part  1  of  the  MUTCD. 

242.  hi  Section  9B.01.  the  FHWA 
received  no  negative  comments 
regarding  the  consolidation  of 
application  and  location  of  signs  into 
this  section.  In  paragraph  5  of  this 
section,  the  NCUTCD  and  68  other 
commenters  suggested  adding  language 
discussing  the  maximum  mounting 
height  of  1.5m  (5  ft)  which  is  shown  in 
Figure  9B-1.  The  FHWA  agrees  that  diis 
omission  was  an  oversight  and  should 
have  been  stated  in  the  text  of  Section 
9B.01,  therefore  it  is  reviewing  this 
section  accordingly.  In  addition,  there 
were  no  negative  comments  received 
concerning  the  minimum  mounting 
height  remaining  1.2m  (4  ft)  as  reflected 
in  Section  9B.01  paragraph  5,  and 
Figure  9B-1. 

There  were  several  favorable 
comments  received  on  Table  9B-1 
"Bikeway  Sign  Sizes."  Several  signs 
have  been  added  to  the  table  that  were 
inadvertently  left  out  of  the  NPA.  The 
column  reflecting  sign  sizes  has  been 
modified  to  read  "Minimum  Sign  Size." 
The  signs  have  been  reordered  to  reflect 
the  order  found  in  Part  2. 

243.  In  Section  9B.02,  the  statement 
that  sign  sizes  for  shared  use  paths 
should  be  those  shown  in  Table  9B-1  is 
changed  from  GUIDANCE  to 
STANDARD  since  sign  sizes  are 
considered  STANDARDS  in  other  parts 
of  the  MUTCD.  An  OPTION  statement  is 


"The  "Guide  for  the  Development  of  Bicycle 
Facilities,"  1999  edition.  AASIfTO,  is  available  for 
inspection  as  prescribed  at  49  CFR  part  7.  It  may 
be  purchased  from  AASHTO.  444  North  Capitol 
Street.  NW..  Suite  249.  Washington.  DC  20001,  or 
electronically  at  http://i^'H'n■.aashto.o^g.     ' 

'»The  "Uniform  Vehicle  Code  and  Model  Traffic 
Ordinance,"  1992  Revision,  is  published  by  the 
National  Committee  on  Uniform  Traffic  Laws  and 
Ordinances.  107  S.  West  Street.  #110,  Alexandria. 
Virginia  22314.  It  is  available  for  inspection  as 
prescribed  at  49  CFR  part  7. 


added  to  allow  the  use  of  larger  size 
signs  when  appropriate. 

Also  in  Section  9B.02,  the  OPTION 
statement  regarding  the  use  of 
fluorescent  yellow  green  warning  signs 
for  "Bicycle  Crossing"  warning  signs 
has  been  moved  to  Section  9B.15 
Bicycle  Crossing  Warning  Signs  which 
is  a  more  appropriate  location  for  this 
discussion. 

244.  In  Section  9B.03.  text  has  been 
added  to  the  OPTION  statement  that 
allows  the  use  of  larger  STOP  and 
YIELD  signs  when  appropriate.  One 
commenter  recommended  adding 
GUIDANCE  on  assignment  of  priority  at 
path/roadway  intersections  and  to 
recommend  selection  of  appropriate 
intersection  control.  The  FHWA  is 
adding  this  language  to  this  section. 

245.  In  Section  9B.04  (referenced  in 
the  NPA  as  Section  9B.06  with  the 
Proposed  title  "Preferential  Bicycle 
Land  Signs"),  the  title  of  this  section  is 
modified  to  read  "Bicj'cle  Lane  Signs" 
to  be  consistent  with  the  definition 
found  in  Section  9A.  The  word 
"preferential"  is  deleted  throughout  the 
text  for  consistency.  Three  comments 
were  received  that  addressed  the 
inconsistency  between  this  section  and 
Section  9C.04  Markings  For  Bicycle 
Lanes. 

Two  paragraphs  have  been  added  to 
Section  9B.04  as  an  OPTION  statement 
that  addresses  the  use  of  the  R3-16a  and 
R3-17a  "Bicycle  Lane"  signs  that  were 
shovra  in  the  NPA  but  not  addressed  in 
the  text.  The  R3-16a  sign  may  be  used 
to  notify  the  bicyclist  that  the  bicycle 
lane  is  ending,  the  R3-17a  sign  may  be 
used  to  notify  bicyclists  that  they  may 
encounter  parked  vehicles  where 
parking  is  allowed. 

The  proposed  deletion  of  the 
preferential  lane  symbol  (diamond)  for 
bicycles  was  well  received.  Both  the 
R3-16  and  R3-17  signs  and  appropriate 
figures  that  were  proposed  to  be 
modified  in  the  NPA,  and  there  were  no 
objections  to  this  change.  The  FTIWA  is 
providing  a  phase-in  compliance  period 
of  5  years  after  the  effective  date  of  this 
final  rule  for  existing  markings  to 
minimize  any  impact  on  State  and  local 
highway  agencies.  This  change  is 
effective  immediately  for  new  signing 
installations. 

246.  In  Section  9B.05  (referenced  in 
the  NPA  as  Section  9B.10  and  proposed 
changing  the  title  from  "Lane  Use 
Control  Signs"  to  "Bicycle  Preferential 
Lane-Use  Control  Signs"),  the  NCUTCD 
and  65  other  commenters  recommended 
changing  this  sign  to  "Begin  Right  Turn 
Lane  Yield  to  Bikes  Sign"  (R4^),  to 
better  define  the  sign's  use.  A  comment 
was  received  and  concurred  with  by  66 
others  that  the  OPTION  statement 
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should  be  revised  to  reduce  redundancy 
and  to  clarify  the  intent  of  this  sign  to 
be  used  at  the  beginning  of  right  turn 
only  lanes  with  parallel  through  bicycle 
lanes.  The  FHWA  is  revising  this 
section  to  substitute  the  word  "weave" 
for  "merge"  to  better  describe  the 
movements  at  these  locations. 

Also,  the  R3-7  sign  mentioned  in 
Section  9B.10  is  not  specifically  a 
bicycle-related  sign,  but  is  instead 
related  to  right  turn  only  lanes.  The 
FHWA  agrees  that  this  sign  is 
adequately  addressed  in  Part  2B  and  is 
deleted  from  this  section. 

247.  In  Section  9B.08  (referenced  in 
the  NPA  as  Section  93.09),  the  title  is 
changed  from  "No  Parking  Signs"  to 
"No  Parking  Bicycle  Lane  Signs."  None 
of  the  commenters  disagreed  with  this 
change. 

One  comment  was  received  regarding 
the  language  found  in  the  NPA  Section 
9B.09  and  pointed  out  that  due  to 
variances  in  State  and  local  laws 
affecting  parking  in  bicycle  lanes  that 
this  STANDARD  text  would  be  better 
addressed  as  GUIDANCE.  The  FHWA 
disagrees  with  this  change  in  condition 
and  is  adding  the  text  "If  the  installation 
of  signs  is  necessary  to  restrict  parking 
*   *   *"  in  order  to  clarify  that  when 
these  signs  are  posted,  this  concept  shall 
be  followed.  This  addition  to  the  text 
allows  flexibility  and  has  no  impact  on 
State  and  local  jurisdictions. 

248.  In  Section  9B.09  Bicycle 
Regulatory  Signs  (referenced  in  the  NPA 
as  Section  9B.05  Bicycle  Restriction 
Signs),  several  commenters 
recommended  changing  the  title  and 
text  to  "Bicycle  Regulatory  Signs"  since 
these  signs  are  more  appropriately  noted 
as  regulatory  signs,  not  specifically  as 
restriction  signs.  The  FHWA  agrees  with 
this  recommendation  and  is  changing 
the  title.  It  was  also  suggested  that  text 
be  added  to  the  OPTION  statement  in 
Section  9B.09  to  address  the  use  of  the 
RlO-3  sign  at  locations  without 
pedestrian  signals.  The  FHWA  agrees 
and  is  adding  this  OPTION.  The 
GUIDANCE  statement  is  modified 
deleting  the  phrase  "where  bicyclists 
are  expected  to  dismount  and  walk  with 
pedestrians  while  crossing  the  street" 
since  the  State's  law  or  Uniform  Vehicle 
Code  may  not  require  bicyclists  to 
dismount. 

249.  The  proposed  emuendment  to 
Section  9B.10  recommended  changing 
the  name  of  this  sign  from  "Travelpath 
Restriction  Signs"  to  "Shared-Use  Path 
Restriction  Sign."  None  of  the 
commenters  disagreed  with  this  change. 
The  proposed  change  is  adopted. 

250.  A  new  Section  9B.11  Other 
Regulatory  Signs  is  added  after  it  was 
suggested  that  there  are  other  regulatory 


signs  that  may  be  applicable  to  shared 
use  paths  and  other  bicycle  facilities. 

251.  Several  comments  were  received 
on  the  text  regarding  Intersection 
Warning  Signs  in  Section  9B.13 
(proposed  as  Section  9B.14).  The  text 
was  in  conflict  with  that  found  in 
Section  2C.33.  The  text  found  under 
OPTION  of  Section  2C.33  has  been 
inserted  in  this  section  and  modified  to 
include  "shared  use  paths."  Several 
commenters  also  questioned  the 
language  in  the  second  OPTION 
statement  that  also  conflicted  with  the 
GUIDANCE  statement  found  in  Section 
2C.33.  The  FHWA  has  deleted  this 
second  OPTION  and  added  language  to 
be  consistent  with  the  GUIDANCE 
statement  found  in  Section  2C.33  that 
states  that  intersection  warning  signs 
should  not  be  used  when  the  path 
approach  to  the  intersection  has  a  stop, 
yield,  or  signal  control. 

252.  In  Section  9B.14,  67  commenters 
remarked  that  the  word  "Hazardous"  in 
the  Bicycle  Hazardous  Condition 
Warning  sign  be  changed  to  "Siuface" 
since  the  word  may  be  misinterpreted 
for  the  warning  condition  ahead  in  the 
bicycle  path  surface.  The  FHWA  agrees 
and  the  sign  and  text  is  changed  to  read 
"Bicycle  Surface  Condition  Warning 
Sign." 

It  was  also  proposed  in  9B.14  that  the 
SLIPPERY  WHEN  WET  plaque  be  made 
a  supplemental  plaque  similar  to  other 
specific  surface  conditions  (DIP, 
BUMP).  The  SLIPPERY  WHEN  WET 
plaque  has  been  assigned  the 
designation  "W8-10p." 

253.  The  text  in  Section  9B.15  Bicycle 
Crossing  Warning  Signs  has  been 
replaced  with  text  that  was  published  in 
Section  2C.36  which  proposed  a  new 
application  for  advance  crossing  and 
crossing  signs.  The  FHWA  eliminated 
the  crosswalk  lines  on  the  crossing  signs 
since  road  user's  comprehension  studies 
show  that  they  generally  do  not  know 
the  difference  between  the  two  signs. 
Instead  of  using  crosswalk  lines  within 
the  sign  to  indicate  where  the  actual 
crossing  is  located,  the  FHWA  is 
requiring  a  crossing  sign  with 
supplemental  downward  pointing  arrow 
plaque  to  show  the  crossing  location.  In 
an  advance  crossing  situation,  the 
FHWA  is  requiring  using  a  crossing  sign 
supplemented  with  an  "AHEAD"  or 
"XX  FEET"  plaque.  The  FHWA  is 
providing  a  phase-in  compliance  period 
of  7  years  after  the  effective  date  of  this 
final  rule  for  existing  signs  to  minimize 
any  impact  on  State  and  local  highway 
agencies.  This  period  will  allow  for 
replacement  of  existing  signs  after  their 
normal  service  life.  This  change  is 
effective  immediately  for  new  sign 
installation. 


It  was  also  suggested  that  the  text  in 
the  GUIDANCE  paragraph  of  Section 
9B.15  be  revised  to  remove  the  distances 
stated  for  low  and  high  speed  roadways 
and  refer  the  reader  to  Table  2C-3 
which  states  the  giiidelines  for  advance 
placement  of  warning  signs.  The  FHWA 
agrees  with  this  recommendation  and 
has  deleted  the  duplicate  language. 

254.  In  Section  9B.16,  the  FHWA 
received  no  negative  comments  on  the 
proposed  text  under  OPTION,  published 
at  62  FR  1364  on  January  9,  1997.  The 
text  is  modified  to  clarify  that  the  Share 
the  Road  word  message  plaque  (W16-1) 
may  be  used  in  conjimction  with  the 
Wll-1  Bicycle  Crossing  sign.  One 
comment  was  received  suggesting  a 
picture  of  the  sign  be  added.  This  sign 
has  been  added  to  the  page  with 
warning  signs. 

The  SUPPORT  paragraph  found  in 
Section  9B.20  Warning  Signs  is 
relocated  to  9B.16  Other  Bicycle 
Warning  Signs  in  order  to  consolidate 
references  to  other  warning  signs. 

255.  In  Section  9B.18  Bicycle  Route 
Markers  (referenced  in  the  NPA  as 
Section  9B.17),  the  FHWA  is  changing 
the  GUIDANCE  which  recommends  that 
the_Ml-8  marker  should  be  used  to 
establish  a  unique  designation  for  a 
State  or  local  bicycle  route  to  an 
OPTION.  The  FHWA  did  not  receive 
any  comments  opposing  this  proposal. 

The  NCUTCD  recommended  that  the 
Ml-9  Bicycle  Route  Marker  that  is 
shown  in  the  NPA  be  revised  to  be 
consistent  with  the  Ml-9  design 
depicted  in  the  "Standard  Highway 
Signs"  '9  book.  The  Ml-9  design  shows 
the  route  number  above  and  the  bicycle 
below  which  improves  the  legibility  of 
the  route  number.  The  FHWA  agrees 
with  this  recommendation,  and  has 
modified  the  Ml-9  bicycle  route 
marker. 

256.  In  Section  9B.19  Destination 
Arrow  and  Supplemental  Plaque  Signs 
for  Bicycle  Route  Signs,  the  NCUTCD 
recommended  that  the  discussion  of 
color  of  the  M7-1  through  M7-7  signs 
be  stated  as  a  STANDARD  instead  of 
GUIDANCE.  The  FWHA  agrees  and  the  ' 
discussion  of  sign  colors  is  changed  to 

a  STANDARD  to  ensure  uniformity. 

257.  In  Figvue  9B-2,  the  title  has  been 
revised  by  replacing  the  word  "typical" 
vydth  "example"  and  now  reads 
"Example  Signing  for  the  Beginning  and 


""Standard  Highway  Signs."  FHWA,  1979 
Edition  is  included  by  reference  in  the  Manual  on 
Uniform  Traffic  Control  Devices  for  Streets  and 
Highways  (MUTCD).  It  is  available  for  purchase 
from  the  U.S.  Government  Printing  Office, 
Superintendent  of  Documents,  P.O.  Box  371954, 
Pittsburg,  PA  15250-7954.  It  is  available  for 
inspection  and  copying  as  prescribed  at  49  CFR  part 
7. 
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End  of  a  Bicycle'Route"  since  this  may 
not  be  considered  a  "typical"  drawing. 
Other  modifications  to  the  figure  are 
made  on  comments  received,  including 
removing  the  crosswalk  lines,  extending 
the  centerline  through  the  roadway, 
adding  a  curb  line  at  the  beginning/end 
of  the  bicycle  route,  and  extending  the 
size  of  the  arrow  sign  (M7-1)  to  match 
the  Dl  1-1  sign. 

258.  Figure  9C-3,  "Typical  Signing 
for  the  Beginning  and  End  of  a  Bikeway 
of  a  Preferential  Bicycle  Lane."  is 
removed  from  the  MUTCD.  The 
NCUTCD  submitted  a  figure  that  shows 
recommended  signing  and  markings  for 
bicycle  lanes  combined  on  one  figure. 
The  FHWA  agrees  with  this  concept, 
therefore  a  new  Figure  9C-5,  "Typical 
Pavement  Marking  for  Bicycle  Lanes  on 
Two-way  Street,"  is  added  with 
accompanying  text  to  Chapter  9C 
MARKINGS. 

259.  The  FHWA  received  no 
objections  to  the  proposed  language  in 
Section  9C.02  regarding  pavement 
markings  for  bicycle  facilities.  The  text 
in  GUIDANCE  is  modified  to  include  all 
bicycle  facilities,  not  merely  bicycle 
lanes.  Also,  the  text  in  Section  9C.02 
regarding  "pavement  marking  materials 
that  will  minimize  loss  of  traction  imder 
wet  conditions"  is  changed  to  a  more 
generalized  statement  since  some 
materials  may  be  slippery  to  bicyclists 
when  dry  as  well  as  wet. 

260.  The  FHWA  received  no 
objections  to  the  proposal  in  Section 
9C.03  to  change  the  language  from 
GUIDANCE  to  OPTION  for  using  a  solid 
white  line  to  separate  different  types  of 
users  on  shared  use  paths.  The  proposed 
change  is  adopted. 

261.  In  Section  9C.04,  the  title  now 
reads  "Markings  for  Bicycle  Lanes"  in 
order  to  be  consistent  with  the  revised 
definition  of  this  term.  It  was 
recommended  that  the  word 
"preferential"  be  deleted  throughout 
Part  9  to  be  consistent  with  the  language 
found  in  the  "Guide  for  the 
Development  of  Bicycle  Facilities," 
1999  edition,  AASHTO.^o  This  was 
adopted.  Also,  the  proposed  amendment 
to  Section  9C.04  included  text  requiring 
signs  to  be  used  with  preferential  lane 
symbols.  Commenters  suggested 
deleting  this  text  from  this  section  since 
it  is  covered  in  Section  9B.  The  FHWA 
believes  requiring  the  use  of  these  signs 
is  of  importance  and  is  including  the 
proposed  text  in  Section  9C. 


^oThe  "Guide  for  the  Development  of  Bicycle 
Facilities,"  1999  edition,  AASHTO,  is  available  for 
inspection  as  prescribed  at  49  CFR  part  7.  It  may 
be  purchased  from  AASHTO,  444  North  Capitol 
Street,  NW.,  Suite  249,  Washington,  DC  2001,  or 
electronically  at  http://wwvi'.aashto.org. 


The  FHWA  is  adding  a  GUIDANCE 
statement  to  indicate  how  bicycle  lanes 
are  specifically  defined  by  marking. 
This  paragraph  reads  "Longitudinal 
pavement  markings  should  be  used  to 
define  bicycle  lanes." 

Also  in  Section  9C.04,  the  FHWA  is 
changing  the  STANDARD  so  that  both 
markings  and  signs  are  mandatory.  Use 
of  pavement  markings  only  would  not 
alert  drivers  to  the  presence  of  the  lane 
to  the  same  extent  as  markings  and  signs 
together  would,  especially  in  inclement 
weather  conditions. 

Three  commenters  foimd  the  language 
proposed  in  Section  9C.04  regarding  the 
placement  of  bicycle  lane  symbols 
inunediately  after  an  intersection 
confusing.  The  FHWA  is  revising  the 
text  to  include  maximum  distance 
between  markings.  The  sentence  reads 
"If  used,  the  bicycle  lane  symbol  shall 
be  placed  immediately  after,  but  not 
closer  than  20m  (65  ft)  from  the  cross 
road,  or  other  locations  as  needed." 

262.  Several  comments  were  received 
regarding  Figure  9C-4,  "Intersection 
Pavement  Markings — Designated 
Bicycle  Lane  with  Left  Turn  Area. 
Heavy  Turn  Volumes,  Parking,  One-way 
Traffic,  or  Divided  Roadway."  The 
FHWA  is  adopting  a  figure  submitted  by 
the  NCUTCD  which  more  clearly  shows 
recommended  signs  and  symbols  for  a 
bicycle  lane.  Several  comments  were 
received  regarding  Figures  9C-7, 
Typical  Bicycle  Lane  Treatment  at 
Parking  Lane  into  Right  Turn  Only 
Lane"  and  9-8,  "Typical  Bicycle  Lane 
Treatment  at  Right  Turn  Only  Lane." 
The  figure  legends  that  were  proposed 
in  the  NPA  are  revised  and  corrected. 

263.  In  Section  9C.06,  the  FHWA  is 
expanding  the  discussion  of  markers  on 
shared  use  paths  in  the  STANDARD 
paragraph  and  is  adding  text  to  be 
consistent  with  the  text  fouind  in 
Section  3C.02. 

264.  The  FHWA's  proposal  to  add  a 
separate  Section  9C.07  to  cover  the 
discussion  on  pavement  markings  used 
for  obstruction  received  no  objections, 
however,  the  title  is  simplified  to 
"Pavement  Markings  for  Obstructions." 

The  SUPPORT  statement  in  Section 
9C.07  is  modified  by  changing  the  word 
"condition"  to  "obstruction"  to  better 
define  the  application  of  this  marking. 
The  second  sentence  in  the  statement  is 
deleted  because  such  obstruction  may 
not  always  be  visible  to  bicyclists,  and 
may  lead  to  the  marking  not  being  used 
in  locations  where  it  is  appropriate. 

The  GUIDANCE  statement  in  Section 
9C.07  is  revised  to  make  the  marking 
applicable  to  obstructions  other  than 
drainage  grates,  and  to  specify  that  such 
markings  should  be  used  specifically  for 
hazards  near  the  roadway  edge  and  not 


in  the  center  of  the  roadway.  The 
sentence  reads  "In  roadway  situations 
where  a  drainage  grate  or  other  roadway 
obstruction  that  is  inappropriate  for 
bicycle  travel  cannot  be  eliminated, 
white  markings  applied  as  shown  in 
Figure  9C-7  should  be  used," 

265,  In  Section  9D,02  Signal 
Operations  for  Bicycles,  one  commenter 
recommended  combining  the  discussion 
on  visibility  requirements  with  the 
discussion  on  signal  operations  for 
bicycles  and  using  the  term  "visibility- 
limited  signal  faces."  There  were  no 
other  negative  comments  received.  One 
commenter  recommended  revising  the 
language  in  the  second  paragraph.  The 
FHWA  agrees,  and  the  text  is  revised  to 
read  "On  bikeways,  the  needs  of 
bicyclists  shall  be  considered  when 
setting  signal  timing," 

266,  Modifications  are  made  to 
several  of  the  figures  in  Part  9  based  on 
conunents  received.  The  Figure  9C-5 
(NPA  Figiu-e  9-6)  is  divided  into  two 
figures  based  on  comments  received 
irom  the  NCUTCD.  The  top  two 
diagrams  are  numbered  and  titled 
"Figure  9B-3.  Typical  Signs  and 
Marking  for  Shared-Use  Paths,"  The 
bottom  right  diagram  on  NPA  Figure  9- 
6  is  deleted  because  it  is  not  considered 
necessary.  The  bottom  two  diagrams 
remain  and  are  numbered  and  titled 
"Figure  9C-6,  Optional  Word  and 
Symbol  Pavement  Markings  for  Bicycle 
Lanes." 

A  new  figure  is  added,  numbered  and 
titled  "Figure  9C-2.  Center  Line 
Markings  for  Shared-Use  Paths,"  This 
figure  depicts  centerline  and  obstruction 
markings  for  paths.  This  figure  is  added 
to  more  clearly  show  how  to  divide  a 
shared  use  path  of  sufficient  width  into 
two  opposing  lanes  and  how  to 
delineate  an  obstruction. 

The  NPA  Figure  9-9  is  replaced  with 
a  figure  that  was  submitted  by  the 
NCUTCD  and  is  renumbered  and  titled 
"Figure  9C-7.  Obstruction  Pavement 
Marking,"  This  figure  is  also  found  in 
AASHTO's  "Guide  of  Development  of 
Bicycle  Facilities,"  and  clearly  shows 
marking  details  and  taper  rates, 

267,  As  proposed  in  Part  9C  of  the 
NPA,  the  FHWA  is  deleting  the 
preferential  lane  symbol  (diamond)  for 
bicycle  signs  and  pavement  markings. 
The  American  Traffic  Safety  Services 
Association  commented  that  the  7  to  10 
year  phase-in  is  too  long  and  should  be 
shortened  to  3  to  5  years  if  the  use  of 
the  diamond  symbol  on  preferential 
lanes  has  caused  confusion  among  the 
public.  The  FHWA  agrees  that  the  use 
of  the  diamond  symbol  on  preferential 
lanes  is  confusing  and  with  ATSSAs 
suggestion  requiring  that  all  new 
projects  comply  now.  The  FHWA  agrees 
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that  the  7  to  10  year  phase-in  is 
excessive  and  is  revising  the  proposed 
phase-in  period  to  6  years.  This  change 
takes  effect  immediately  for  new 
installations. 

Part  10 — Traffic  Controls  for  Highway- 
Light  Rail  Transit  Grade  Crossings 

The  FHWA  received  381  comments 
from  46  commenters  concerning  part  10. 
Only  the  technical  (not  editorial) 
comments  are  addressed  in  this 
discussion.  The  notice  of  proposed 
amendments  (NPA)  was  published  at  64 
FR  33806  on  June  24,  1999. 

268.  Part  10  is  added  to  the  MUTCD. 
The  FHWA  received  5  comments 
supporting  the  addition  of  Part  10  to  the 
MUTCD. 

269.  In  Section  lOA.Ol  Introduction,  a 
new  paragraph  3  is  added  under  the 
SUPPORT  statement  to  read:  "An  initial 
educational  campaign  along  with  an 
ongoing  program  to  continue  to  educate 
new  drivers  is  beneficial  when 
introducing  light  rail  operations  to  an 
area  and,  hence,  new  traffic  control 
devices."  This  paragraph  is  added  to 
address  docket  conmient  concerns  about 
road  users'  comprehension  of  new 
traffic  control  devices  that  pertain  to 
light  rail  operation. 

Also  in  tnis  section,  a  new  paragraph 
5  under  STANDARD  is  added  to  read: 
"Where  light  rail  transit  and  railroads 
use  the  same  track  or  adjacent  tracks, 
the  traffic  control  devices,  systems,  and 
practices  for  railroad  crossings  shall  be 
used.  (See  Part  8)."  This  paragraph  is 
added  based  on  review  of  docket 
comments  concerning  the  use  of  the 
WlO-6  sign  (light  rail  transit  advance 
warning  sign)  proposed  to  be  added  in 
Part  10  versus  the  WlO-1  sign 
(highway-rail  advance  warning  sign) 
that  is  required  in  Part  8.  This  paragraph 
clarifies  that  the  traffic  controls 
described  in  Part  8  have  precedence 
when  a  track  or  adjacent  tracks  are  used 
by  both  heavy  and  light  rail. 

The  FHWA  has  removed  from  this 
section  proposed  paragraphs  4 
(STANDARD)  and  5  (OPTION)  from  the 
1999  NPA,  regarding  applicability  of 
Part  10  to  only  new  and  modernized 
locations  and  when  consistent  with 
Federal  and  State  laws  and  regulations. 
The  compliance  date  for  automatic 
gates,  flashing-light  signals  and  blank- 
out  signs  is  5  years  after  the  effective 
date  of  this  final  rule.  This  5-year  phase- 
in  period  for  automatic  gates,  flashing- 
light  signals  and  blank-out  signs  is  given 
in  order  to  not  cause  an  undue 
economic  burden  on  the  affected 
jurisdictions. 

270.  In  Section  10A.05  Temporary 
Traffic  Control  Zones,  the  FHWA  is 
changing  paragraph  7  concerning  lane 


restrictions  or  the  performance  of 
flagging  near  highway-light  rail  transit 
grade  crossings  from  GUIDANCE  to 
STANDARD  to  be  consistent  with  the 
STANDARD  paragraph  in  Section  8A.05 
Temporary  Traffic  Control  Zones.  This- 
change  will  require  that  lane 
restrictions,  flagging  or  other  operations 
not  be  performed  in  a  manner  that 
would  cause  vehicles  to  stop  on  the 
tracks  with  no  means  of  escape. 

271.  In  Chapter  IOC  Signs, 
Illumination  and  Markings  (titled 
"Signs,  Pavement  Markings,  and 
Illumination"  in  the  1999  NPA),  the 
FHWA  is  reordering  the  sections  to 
follow  other  parts  of  the  Manual 
(regulatory,  warning,  information, 
illumination  and  pavement  markings). 
Within  the  regulatory  category,  the 
FHWA  reordered  the  sections  as:  at  the 
crossing,  near  the  crossing,  and  then 
signs  for  mixed-use  aligiunent 
operation.  The  new  order  is:  lOC.Ol 
Introduction,  IOC. 02  Look  Sign,  IOC.03 
STOP  or  YIELD  Sign,  10C.04  DO  NOT 
STOP  ON  TRACKS  Sign,  10C.05  STOP 
HERE  ON  RED  Sign,  10C.06  Light  Rail 
Transit-Activated  Blank-Out  Turn 
Prohibition  Signs,  IOC. 07  Divided 
Highway  With  Light  Rail  Transit 
Crossing  Sign,  10C.08  No  Vehicles  On 
Tracks  Sign,  10C.09  Light  Rail  Transit 
Only  Lane  Signs,  lOC.lO  Do  Not  Pass 
Light  Rail  Transit  Sign,  lOC.ll 
Highway-Rail  Advance  Warning  Signs, 
10C.12  Light  Rail  Transit  Approaching- 
Activated  Blank-Out  Warning  Sign, 
IOC.  13  Light  Rail  Station  Sign,  IOC.  14 
Illumination  at  Highway-Light  Rail 
Transit  Crossings,  and  IOC.  15  Dynamic 
Envelope  Delineation  Markings. 

272.  In  Section  IOC. 01  Introduction, 
the  proposed  OPTION  paragraph  in  the 
1999  NPA,  concerning  the  use  of 
smaller  than  standard  size  signs,  is 
removed.  A  commenter  stated  that 
unlike  bicycle  facilities,  for  light  rail 
transit,  sign  sizes  and  placement  similar 
to  standard  highway  signs  are  required 
because  of  the  similarity  of  motor 
vehicle  driver  needs.  The  FHWA  agrees 
with  this  comment  and  is  removing  the 
OPTION  so  that  the  signs  conform  to 
Chapter  2A  as  stated  in  the  STANDARD. 
Since  this  issue  is  provided  for  in 
Chapter  2A,  it  should  not  be  stated  as 
an  OPTION  in  this  section. 

273.  Proposed  Section  10C.02  Light 
Rail  Transit  Warning  Signs  (WlO-6, 
Wl0-6a)  has  been  removed  and 
replaced  with  a  new  Section  10C.02 
entitled,  "LOOK  Sign  (R15-8)."  Based 
on  docket  comments  received  about  the 
WlO-6  ligltl  rail  transit  advance 
warning  sign  and  review  of  the  section, 
the  FHWA  agrees  that  allowing  the  use 
of  a  warning  sign  at  crossings  to 
supplement  the  Crossbuck  (Figure  10-6 


in  the  1999  NPA)  is  not  appropriate 
(warning  signs  are  used  in  advance  to 
warn  the  road  user  of  an  approaching 
unexpected  condition,  not  at  the 
condition).  The  FHWA  agrees  to  include 
the  option  to  use  the  LOOK  sign  {R15- 
8)  as  a  supplemental  panel  to  the 
Crossbuck  at  light  rail  transit  grade 
crossings.  The  LOOK  sign  is  currently 
an  OPTION  allowed  in  Part  8,  Traffic 
Control  for  Highway-Rail  Grade 
Crossings;  therefore,  to  be  consistent  the 
FHWA  is  adding  it  to  Part  10. 

The  FHWA  received  several 
conunents  in  response  to  the  proposal  to 
add  a  new  standard  Light  Rail  Transit 
Warning  Sign  (WlO-6)  and  a  Light  Rail 
Transit  Both  Directions  Warning  Sign 
(Wl0-6a,  Wl0-6b).  Three  docket 
commenters  stated  that  the  WlO-1  sign 
is  already  a  universally  accepted 
advance  warning  sign  standard  at  all 
highway-rail  grade  crossings.  They 
stated  that  the  new  light  rail  transit 
warning  sign  provides  the  potential  for 
confusion  and  may  fail  to  elicit  the 
appropriate  degree  of  caution.  In  an 
effort  to  create  uniform  standards,  they 
recommend  the  WlO-1  sign  be  installed 
instead  of  WlO-6.  One  commenter 
wanted  this  sign  to  be  an  OPTION 
instead  of  a  requirement,  thinking  that 
at  signalized  intersections  with  light  rail 
transit  crossing  one  leg  the  placement  of 
the  sign  would  be  subject  to  different 
interpretations  as  to  what  approaches 
qualify  for  such  an  installation.  One 
commenter  suggested  that  the  WlO-6 
and  the  VVlO— 6a  be  round  to  match  the 
shape  of  the  WlO-1.  Another 
commenter  stated  that  the  distinction 
provided  between  the  WlO-6  and  the 
Wl0-6a  and  Wl0-6b  appears  to  be 
unnecessary  and  potentially  hazardous 
and  that  drivers  should  be  alert  to  the  . 
possibility  of  bi-directional  rail  traffic  at 
all  crossings. 

In  response  to  the  above  comments, 
the  FHWA  is  removing  the  section 
referenced  in  the  1999  NPA  as  IOC. 2 
Light  Rail  Transit  Warning  Signs  (WlO- 
6,  Wl0-6a)  and  replacing  it  with 
Section  IOC.  11  Highway-Rail  Advance 
Warning  Signs  (WlO-1,  WlO-2,  WlO-3, 
WlO-4).  The  WlO-1  sign  is  already  a 
universally  accepted  advance  warning 
sign  standard  at  all  highway-rail  grade 
crossings  and  is  currently  required  in 
Part  8  of  the  MUTCD.  This  will  remove 
the  potential  for  confusion  and  the 
potential  of  not  achieving  the 
appropriate  degree  of  caution.  The 
compliance  date  removal  of  existing 
Wl(>-^  series  signs  is  5  years  after  the 
effective  date  of  this  final  rule.  This  5- 
year  phase-in  period  for  removal  of 
existing  WlO-6  series  signs  is  given  in 
order  to  not  cause  an  undue  economic 
burden  on  the  affected  jurisdictions. 


Federal  Register / Vol.  65,  No.  243 /Monday.  December  18,  2000 /Rules  and  Regulations         78953 


274.  In  Section  10C.03  STOP  or 
YIELD  Signs  (Rl-1,  W3-1,  Rl-2,  W3-2), 
two  commenters  suggested  the  wording 
on  the  use  of  STOP  AHEAD  or  YIELD 
AHEAD  signs  be  changed  to  match  that 
in  Section  2C.25  (use  on  approaches 
with  insufficient  sight  distance).  The 
FHWA  agrees  with  these  comments  and 
made  text  changes  to  reflect  this  change. 

One  commenter  requested  a  change 
from  a  STANDARD  to  an  OPTION,  and 
another  commenter  requested  a  change 
from  a  STANDARD  to  a  GUIDANCE 
when  STOP  or  YIELD  signs  are  used  to 
control  the  highway-light  rail  transit 
crossing.  The  FHWA  disagrees  that  the 
STANDARD  should  be  changed  to  an 
OPTION  or  a  GUIDANCE.  A  clarifying 
phrase  is  added  to  the  end  of  the  first 
paragraph  that  indicates  the  STOP 
AHEAD  and  YIELD  AHEAD  signs  shall 
be  installed  in  accordance  with  Section 
2C.25.  Section  2C.25  indicates  that  these 
signs  shall  be  installed  if  there  is  a  sight 
distance  problem. 

Six  commenters  suggested  the 
addition  of  two  new  characteristics  for 
deciding  whether  to  use  a  STOP  or 
YIELD  sign.  The  FHWA  will  consider 
the  proposal  for  adding  two  new 
characteristics  for  deciding  if  a  crossing 
should  use  a  STOP  or  YIELD  sign  in  the 
future. 

One  commenter  indicated  that 
proposed  paragraph  4  in  the  1999  NPA 
(covering  not  installing  a  STOP  or 
YIELD  sign  near  a  crossing  such  that 
vehicles  might  extend  into  the  path  of 
an  approaching  light  rail  transit  vehicle) 
is  in  conflict  with  State  laws  concerning 
when  a  light  rail  crosses  a  local  road 
that  intersects  a  State  highway,  the  local 
road  is  required  to  stop  before  entering 
the  highway.  The  FHWA  agrees  and  is 
removing  this  sentence  and  replacing  it 
with  a  new  paragraph  that  gives 
GUIDANCE  about  posUng  a  DO  NOT 
STOP  ON  TRACKS  sign  if  a  STOP  or 
YIELD  sign  is  installed  near  a  crossing 
where  vehicle  queues  are  likely  to 
extend  into  the  path  of  a  light  rail  transit 
train. 

One  commenter  took  exception  to  the 
GUIDANCE  recommending  that  STOP 
or  YIELD  signs  be  erected  on  a  separate 
post.  He  stated  that  this  guidance  was 
unnecessarily  restrictive  and  that  there 
is  no  reason  why  a  STOP  sign  could  not 
be  mounted  on  an  existing  fixture  (e.g., 
a  street  light  pole)  if  that  fixture  is  in  a 
suitable  position.  He  said  that  the  other 
requirements  of  this  paragraph  are 
already  covered  by  Part  2,  and  the  entire 
paragraph  4  (referenced  in  the  1999 
NPA  as  paragraph  3)  should  be  deleted. 
The  FHWA  agrees  that  STOP  and  YIELD 
signs  may  be  installed  on  another 
suitable  post  and  is  changing  that 


paragraph  to  an  OPTION  instead  of 
deleting  it. 

After  review  of  this  section,  the 
FHWA  is  removing  proposed  paragraph 
5  in  the  1999  NPA,  (OPTION)  regarding 
the  option  to  install  a  STOP  or  YIELD 
sign  as  an  interim  measure  while 
waiting  for  active  devices  to  be  installed 
and  operational.  This  paragraph  is  no 
longer  appropriate  because  Section 
lOB.Ol  Introduction  and  other 
paragraphs  in  Section  10C.03  give  the 
authority  to  use  STOP  and  YIELD  signs 
at  crossings  for  other  than  interim 
measures. 

275.  In  Section  10C.06  Light  Rail 
Transit-Activated  Blank-Out  Turn 
Prohibition  Sign  (R3-la  to  R3-2a) 
(referenced  in  the  1999  NPA  as  Section 
10C.04),  a  commenter  questioned  the 
appropriateness  of  transit-activated  turn 
prohibitions.  His  experience  with  such 
blank-out  signs  showed  that  road  users 
often  fail  to  note  and  respond  to  the 
activation  of  such  signs.  He  found  this 
problem  significant  in  cases  of  high 
volumes  or  permissive  left  turns  across 
heavy  traffic.  He  recommended  using 
traffic  signal  phasing  with  protected/ 
prohibited  operation  instead  of  these 
signs.  The  FHWA  disagrees.  These  signs 
are  appropriate  for  use,  and  road  users 
are  helped  by  and  do  respond  to  the 
message.  If  protected-only  left-turn 
phasing  is  used,  it  would  not  be 
necessary  to  install  a  blank-out  turn- 
prohibition  sign  for  the  left-tiun 
movement. 

One  commenter  objected  to  the  blank- 
out  sign  because  he  said  the  detail  on 
the  sign  cannot  be  reproduced  on  a  fiber 
optic  sign.  A  problem  was  also  found 
with  adding  the  railroad  tracks  to  the 
sign  because  it  may  weaken  turn 
prohibitions  where  no  specified  hazard 
is  identified  on  the  sign.  The  FHWA 
disagrees  with  this  comment.  There  are 
a  number  of  different  technologies  that 
can  be  used  to  convey  this  message  if 
the  use  of  fiber  optic  technology  for  this 
sign  is  in  question. 

After  a  review  of  this  section,  the 
FHWA  realized  that  the  GUIDANCE 
given  in  proposed  paragraph  2  of  the 
1999  NPA  unduly  prohibited  the  use  of 
this  sign  on  mixed-use  alignments.  In 
proposed  paragraph  3  of  the  1999  NPA, 
the  words  "on  a  semi-exclusive 
alignment"  also  unduly  prohibited  the 
use  of  this  sign  on  mixed-use 
alignments.  The  FHWA  is  removing 
paragraph  2  from  GUIDANCE  and  the 
words,  "on  a  semi-exclusive  alignment" 
from  paragraph  3  to  allow  the  light  rail 
transit-activated  blank-out  turn 
prohibition  signs  to  be  used  in  mixed- 
use  and  semi-exclusive  alignments. 

276.  hi  Section  10C.08  No  Vehicles  on 
Tracks  Sign  (R15-6,  Rl5-6a)  (referenced 


in  the  1999  NPA  as  Sectionl0C.07), 
several  comments  were  received  as  well 
as  the  resvdts  from  the  FHWA  research 
study,  "Evaluation  of  Selected  Potential 
MUTCD  Signs."  ^i  One  commenter 
requested  that  the  use  of  this  sign  be 
extended  to  locations  where  the  tracks 
are  only  separated  by  pavement 
markings.  The  FHWA  agrees  with  this 
comment  and  is  making  the  appropriate 
text  changes  to  this  section. 

Another  commenter  suggested  that 
the  use  of  this  sign  is  more  appropriate 
when  adjacent  traffic  lanes  are  separated 
from  the  transit  lane  only  by  striping  or 
lane  designation,  and  that  it  is  obvious 
when  curbs  are  used  that  vehicles  are 
prohibited  from  driving  on  the  tracks 
and  the  curb  itself  provides  a  deterrent. 
The  FHWA  partially  agrees  with  this 
comment.  However,  we  believe  an 
important  application  of  this  sign  is  at 
intersections  in  order  to  inform  drivers 
not  to  proceed  down  the  wrong  (light 
rail  transit)  side  of  the  curb. 

A  third  commenter  thought  the  sign 
would  call  attention  to  the  tracks  and  be 
misinterpreted  as  indicating  traffic  may 
travel  on  the  exclusive  roadway  as  long 
as  they  do  not  drive  on  the  tracks.  He 
also  suggested  using  turn  restrictions 
and  DO  NOT  ENTER  signs  instead.  The 
FHWA  disagrees  with  the  suggestion  to 
substitute  a  DO  NOT  ENTER  sign  for  a 
No  Vehicles  on  Tracks  symbol  sign — it 
is  important  to  tell  drivers  why  they  are 
not  permitted  to  enter  or  turn  onto  the 
light  rail  transit  track  area,  as  some 
drivers  intentionally  violate  turn 
restriction  signs  when  they  think  that 
they  will  not  be  putting  their  safety  in 
jeopardy.  When  the  guideway  is  not 
paved,  most  agencies  will  not  exercise 
their  option  to  use  this  sign.  However, 
the  FHWA  agrees  that  in  some  instances 
a  DO  NOT  ENTER  (R5-1)  sign  is 
appropriate.  The  FHWA  is  removing  the 
phrase  from  paragraph  1  (SUPPORT) 
that  suggests  the  No  Vehicles  on  Tracks 
sign  is  appropriate  for  streets  solely  for 
li^t  rail  transit.  The  FHWA  is  adding 
as  the  new  second  paragraph  in  Section 
10C.08  the  following  GUIDANCE 
language:  The  DO  NOT  ENTER  (R5-1) 
sign  should  be  used  where  a  road  user 
could  wrongly  enter  a  light  rail  transit 
only  street."  A  DO  NOT  ENTER  conveys 
the  message  better  for  this  situation. 

The  fourth  commenter  recommended 
a  word  message  sign  be  used  instead  of 
the  symbol  sign  because  the  symbol  is 
confusing.  The  FHWA  disagrees  that 
only  a  word  message  sign  (DO  NOT 
DRIVE  ON  TRACKS,  Rl5-6a)  should  be 


"  "Evaluation  of  Selected  Potential  MUTCD 
Signs,"  Publication  Number  FHWA-RD-00-053,  is 
available  from  National  Technical  Information 
Services  (NTIS),  5285  Port  Royal  Road.  Springfield. 
VA  22161. 
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used.  However,  the  FHWA  is  adding  an 
optional  word  message  sign  that  could 
be  used  in  lieu  of  the  symbol  sign  based 
on  this  docket  comment  and  results 
from  the  FHWA  symbol  sign  research.^' 

277.  In  Section  lOC.og  Light  Rail 
Transit  Only  Lane  Signs  {Rl5— 4  Series) 
(referenced  in  the  1999  NPA  as  Section 
IOC.05),  one  commenter  suggested  that 
the  use  of  the  "Light  Rail  Transit  Only 
Lane"  regulatory  (Rl  5— 4  series)  sign  in 
mixed  aligmnents  (an  alignment  where 
motor  vehicles  and  light  rail  transits 
operate  in  the  same  lane)  does  not 
appear  to  be  appropriate.  He 
recommended  that  the  OPTION 
paragraph  be  revised.  The  FHWA 
disagrees  with  this  comment  because 
the  purpose  of  these  signs  is  for  mixed- 
use  alignments. 

278.  In  Section  lOC.lO  Do  Not  Pass 
Light  Rail  Transit  Sign  (R15-5) 
(referenced  in  the  1999  NPA  as  Section 
10C.06),  the  FHWA  conducted  a  symbol 
sign  research  evaluation.^^  Based  on  the 
results  of  that  study,  an  optional  word 
message  sign  is  added:  "DO  NOT  PASS 
STOPPED  TRAIN"  (Rl5-5a). 

279.  In  Section  10C.12  Light  Rail 
Transit  Approaching- Activated  Blank- 
Out  Warning  Sign  (WlO-7)  (referenced 
in  the  1999  NPA  as  Section  IOC.  11),  one 
commenter  found  the  proposed  WlO-7 
sign  to  be  unclear  and  had  the  potential 
to  be  confused  with  the  1-12  sign.  The 
commenter  believes  that  by  shape  and 
color,  the  WlO-7  sign  appears  to  be 
regulatory  rather  than  warning.  He  also 
believes  that  standard  railroad  warning 
signs  and  exclusive  signal  phases 
appear  to  be  adequate  without  the  WlO- 
7  sign.  The  FHWA  partially  agrees  and 
is  adding  descriptive  wording  to  the  text 
to  reinforce  that  the  WlO-7  sign  is  a 
warning  sign. 

Six  commenters  suggested  that  the 
proposed  third  paragraph  be  changed 
from  an  OPTION  to  GUIDANCE, 
recommending  these  signs  be  used  at 
traffic  signals  where  traffic  timiing 
across  tracks  is  not  controlled  by 
exclusive  signal  phases.  The  FHWA 
disagrees  because  many  agencies  do  not 
want  to  use  these  signs.  Changing  this 
to  GUIDANCE  would  force  these 
agencies  to  justify  their  decision  to  not 
use  a  device  that  should  only  be  an 
OPTION. 

One  commenter  suggested  that  a 
special  sign  is  not  needed  for  this 
situation  because  the  road  user  does  not 
distinguish  between  heavy  and  light 
rail.  The  FHWA  disagrees  because  there 
is  no  similar  sign  for  heavy  rail. 


"  "Evaluation  of  Selected  Potential  MUTCD 
Signs,"  FHWA,  2000  (Publication  No.  FHWA-RI>- 
00-053) 

"Ibid. 


One  commenter  stated  that  the 
proposed  format  of  the  blank-out  sign 
does  not  convey  a  message  that  the  light 
rail  transit  car  may  be  approaching  from 
behind  the  driver.  Also,  the  use  of  a 
verbal  message  format  should  be  an 
OPTION.  The  FHWA  disagrees.  This 
sign  is  not  required,  but  is  a  device  the 
traffic  engineer  may  use.  The  FHWA  is 
adding  descriptive  words  to  the  text  to 
improve  this  section. 

280.  In  Section  10C.14  Illumination  at 
Highway-Light  Rail  Transit  Crossings, 
the  FHWA  is  removing  proposed 
paragraph  2  of  the  1 999  NPA, 
(STANDARD)  of  this  section,  dealing 
with  location  of  luminaires,  because  it 
is  already  covered  in  paragraph  2 
(referenced  in  the  1999  NPA  as 
paragraph  3),  which  references  a 
recommended  practice  for  roadway 
lighting. 

281.  In  Section  IOC.  15  Dynamic 
Envelope  Delineation  (referenced  in  the 
1999  NPA  as  Section  10C.13).  one 
commenter  recommended  deleting  the 
proposed  fifth  paragraph  of  the  1999 
NPA  where  GUIDANCE  is  provided  on 
delineation  along  the  roadway  between 
intersections  in  mixed-use  alignments. 
He  believed  that  this  practice  could 
confuse  road  users  and  diminish  their 
respect  for  the  distinctive  paving  at 
locations  where  its  purpose  is  to  deter 
vehicle  encroachment  into  a  reserved 
trackway.  The  FHWA  disagrees  because 
delineation  of  the  dynamic  envelope 
along  the  roadway  in  mixed-use 
aligmnents  will  better  communicate  to 
road  users  where  to  expect  the  light  rail 
transit  train.  This  is  especially 
important  in  mixed-use  alignments 
because  road  users  may  have  a  greater 
number  of  possible  crossings  with  a 
light  rail  transit  train  (depending  on 
lane  restrictions).  However,  the  FHWA 
is  changing  this  paragraph  to  an 
OPTION  so  the  decision  of  whether  to 
delineate  the  dynamic  envelope  in 
mixed-use  alignments  can  be  made 
based  on  local  conditions. 

One  commenter  suggested  changing 
the  proposed  sixth  paragraph  of  the 
1999  NPA  (on  extending  the  markings 
across  all  highway-light  rail  transit 
crossings)  from  GUIDANCE  to  OPTION 
because  it  may  be  more  appropriate  to 
use  a  stop  line  so  motorists  don't  pull 
up  to  the  dynamic  envelope  marking 
thinking  it  serves  as  a  stop  line  and  be 
in  the  way  of  a  descending  gate.  The 
FHWA  agrees  with  changing  this 
paragraph  to  an  OPTION;  and  includes 
the  drawing  of  the  dynamic  envelope 
pavement  marking  for  a  semi-exclusive 
aligmnent  (currently  shown  in  Figure 
8B^  in  Part  8)  in  Figure  lOC-2.  The 
FHWA  is  modifying  the  length  of  the 
pavement  marking  in  that  figure  to 


extend  across  the  width  of  the  entire 
roadway  so  it  will  not  be  confused  with 
a  stop  line. 

One  commenter  suggested  that 
markings  should  only  be  installed  when 
an  engineering  study  demonstrates  a 
need  to  define  the  envelope.  The  FHWA 
agrees  with  this  suggestion  and  is 
changing  paragraph  2  of  this  section  to 
be  an  OPTION  in  the  MUTCD.  The 
FHWA  also  is  adding  a  phrase  to  the 
end  of  paragraph  7  explaining  that  if 
used,  markings  should  extend  across  all 
crossings,  "luiless  a  foiu°  quadrant  gate 
system  (see  Section  10D.04)  is  used." 

One  commenter  stated  that  additional 
guidance  is  needed  on  pavement 
marking  colors,  line  style,  etc.  The 
FHWA  agrees  and  is  modifying 
paragraph  3  to  add  the  words,  "and 
shall  be  a  100  mm  (4  in)  normal  solid 
white  line"  to  the  end  of  the  paragraph. 
The  current  text  refers  to  Part  3,  but 
there  is  no  mention  of  the  size  and 
colors  of  dynamic  envelope  delineation 
in  Part  3. 

282.  In  Section  lOD.Ol  Introduction, 
one  commenter  stated  that,  based  on 
experience  with  light  rail  transit 
operating  speeds,  the  speeds  mentioned 
in  paragraph  6  (referenced  in  the  1999 
NPA  as  paragraph  2)  need  to  be  changed 
from  a  maximum  speed  of  55  mph  to  a 
maximiun  speed  of  65  mph.  The  FHWA 
agrees  and  is  making  this  change  to  the 
text. 

Another  commenter  suggested 
deleting  proposed  paragraph  4  of  the 
1999  NPA  (the  last  paragraph  in 
SUPPORT)  and  proposed  paragraph  5  of 
the  1999  NPA  (the  first  paragraph  in 
GUIDANCE)  because  they  do  not  make 
any  substantive  contribution  to  Part  10. 
The  FHWA  agrees  that  these  paragraphs 
are  unnecessary  and  is  removing  them. 

Six  commenters  suggested  paragraph 
5  (referenced  in  the  1999  NPA  as 
paragraph  7),  on  audible  devices,  be 
changed  from  OPTION  to  GUIDANCE  in 
order  to  provide  adequate  warning  for 
the  visually  impaired  community  and  to 
meet  the  Ajnerican  with  Disabilities  Act 
(ADA)  Requirements.  The  FHWA 
disagrees  because  the  ADA 
requirements  do  not  require  audible 
devices  at  every  grade  crossing.  The 
FHWA  believes  that  changing  paragraph 
5  to  GUIDANCE  could  mean  significant 
financial  burdens  to  State  and  local 
governments.  In  addition,  the  FHWA 
believes  that  the  jurisdictions  that  need 
these  devices  will  conduct  the 
appropriate  engineering  studies  and 
install  these  devices.  FHWA  will 
investigate  this  issue  further. 

283.  The  FHWA  is  adding  two  new 
sections  to  Chapter  lOD  Highway-Light 
Rail  Transit  Active  Traffic  Control 
Grade  Crossing  Systems.  The  FHWA  is 
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adding  Section  10D.02  Four  Quadrant 
Gate  Systems  to  mirror  the  ciurent 
wording  in  Part  8  (Traffic  Control  for 
Highway-Rail  Grade  Crossings)  to 
govern  foiu-  quadrant  gate  systems,  if 
used.  This  decision  is  based  on  the 
inclusion  of  a  section  on  four  quadrant 
gates  in  Part  8  and  the  current  use  of 
four  quadrant  gates  at  highway-light  rail 
transit  grade  crossings.  The  FHWA  is 
adding  Section  10D.04  Flashing-Light 
Signals,  to  properly  categorize  some  of 
the  wording  from  Section  10D.03 
Automatic  Gates  (referenced  in  the  1 999 
NPA  as  Section  10D.02)  and  to  cover  the 
aspects  of  flashing- light  signals  that  are 
unique  to  light  rail  transit. 

284.  In  Section  10D.03  Automatic 
Gates  (referenced  in  the  1999  NPA  as 
Section  10D.02  Traffic  Gates),  one 
commenter  suggested  that  the  title 
should  be  changed  from  "Traffic  Gates," 
to  "Automatic  Gates"  because  the  term 
"Automatic  Gates"  is  used  in  Part  8. 
The  FHWA  agrees  and  has  changed  the 
title  to  "Automatic  Gates"  for  this 
section  (to  match  Part  8). 

Another  commenter  suggested  the 
FHWA  not  use  the  term  "automatic 
gate"  since  most,  if  not  all,  gates  at 
highway-rail  grade  crossings  and 
highway-light  rail  transit  grade 
crossings  are  operated  by  power  and 
controlled  by  electrical  circuits  that 
make  them  automatic.  However,  there 
was  concern  that  the  term  "traffic  gate" 
failed  to  distinguish  between  Barrier 
(Resistance)  Gates,  and  Warning  Gates. 
He  suggested  that  "traffic  gates"  be 
replaced  by  "barrier  traffic  gates."  The 
FHWA  disagrees  because,  before 
changing  to  a  term  other  than 
"automatic  gates"  (as  used  in  Part  8), 
the  development  of  new  technical 
definitions  needs  to  be  addressed  by  the 
rail  and  traffic  engineering  professions. 

Six  commenters  suggested  changing 
paragraph  3  (referenced  in  the  1999 
NPA  as  paragraph  2)  from  a  GUIDANCE 
to  a  STANDARD.  They  stated  Uiat 
industry  experience  has  foimd  gated 
light  rail  transit  grade  crossings  safer 
than  ungated  crossings,  especially  at 
speeds  above  60  km/h  (35  mph).  In 
addition,  they  stated  that  the  California 
Public  Utilities  Commission  requires 
that  gates  be  used  where  light  rail  transit 
speeds  exceed  60  km/h  (35  mph).  Where 
light  rail  transit  speeds  exceed  60  km/ 
h  (35  mph),  the  commenters  said  the 
need  for  gates  is  due  to  both  the 
increased  stopping  distance  required  for 
light  rail  vehicles  traveling  over  this 
speed  and  the  increase  in  property 
damage,  injuries  and  fatalities  reported 
when  light  rail  transit  collisions  occur  at 
speeds  above  60  km/h  (35  mph).  The 
commenters  also  say  this  is  standard 
design  practice  for  all  new  light  rail 


transit  systems  in  the  United  States,  and 
so  would  not  create  an  additional 
financial  burden  for  light  rail  transit 
systems.  The  FHWA  disagrees  with 
changing  this  paragraph  to  a 
STANDARD  at  this  time.  Additionally, 
the  USDOT  Highway/Rail  Grade 
Crossing  Technical  Working  Group  is 
developing  a  report  that  may 
recommend  changes  in  GUIDANCE  at 
active  highway-rail  grade  crossings. 
Based  on  that  report,  the  FHWA  will 
consider  whether  changes  to  Part  10  are 
needed. 

Six  commenters  suggested  that 
paragraph  5  (referenced  in  the  1999 
NPA  as  paragraph  4),  concerning  the 
OPTION  to  install  automatic  gates  and 
flashing-light  signals  when  the  highway- 
light  rail  transit  grade  crossing  is  not  at 
an  intersection  and  when  light  rail 
transit  speeds  greater  than  40  km/h  (25 
mph),  be  changed  bom  OPTION  to 
STANDARD  because  of  industry 
experience.  The  commenters  state  that 
motorists  are  not  expecting  to  stop  at 
mid-block  locations,  and  as  such  the 
need  for  traffic  gates  is  greater  at  lower 
light  rail  transit  speeds  to  provide  a 
physical  barrier  between  the  motorist 
and  the  tracks.  The  FHWA  disagrees 
with  changing  this  paragraph  to  a 
STANDARD.  This  proposed  change 
would  need  to  be  part  of  a  futvu^  notice 
of  proposed  amendment  to  allow  the 
public  a  chance  to  comment. 
Additionally,  die  USDOT  Highway/Rail 
Grade  Crossing  Technical  Working 
Group  is  developing  a  report  that  may 
lead  to  changes  in  GUIDANCE  at  active 
crossings.  After  reviewing  that  report, 
the  FHWA  will  consider  whether 
changes  are  needed  to  Part  10. 

Two  commenters  questioned  the 
restriction  of  fight  rail  transit  speeds  in 
paragraph  5  (referenced  in  the  1999 
NPA  as  paragraph  4).  The  FHWA 
disagrees  with  these  objections  because 
paragraph  5  defines  when  traffic  control 
signals  may  be  used  instead  of  flashing- 
light  signals  or  gates.  That  paragraph  is 
not  an  attempt  to  control  speeds  of  light 
rail  transit  operations  or  drivers  of  other 
motor  vehicles.  The  criteria  listed  in 
this  paragraph  are  not  speed  limits. 
Paragraph  5  contains  valuable 
information  to  most  agencies,  however 
it  is  not  a  STANDARD.  This  paragraph 
allows  a  particular  agency  to  use  traffic 
control  signals  at  a  grade  crossing  that 
has  light  rail  transit  speeds  in  excess  of 
60  km/h  (35  mph).  This  paragraph  does 
not  limit  light  rail  transit  speeds;  it 
discusses  the  use  of  gates  depending  on 
speed. 

285.  In  Section  10D.05  Traffic  Control 
Signals  (referenced  in  the  1999  NPA  as 
Section  10D.03).  One  commenter 
suggested  a  change  to  paragraph  3, 


GUIDANCE,  saying  60  meters  (200  ft)  is 
inadequate  for  desirable 
interconnection.  He  recommended  200 
m  (650  ft)  and  recommended  that  this  be 
a  STANDARD  requirement.  The  FHWA 
disagrees  because  60  meters  (200  feet)  is 
the  distance  used  in  other  parts  of  the 
MUTCD  for  guidance  related  to  railroad 
preemption. 

Six  commenters  suggested  two  new 
paragraphs  (concerning  the  use  of  traffic 
control  signals  at  highway-light  rail 
transit  grade  crossings  based  on  an 
engineering  study,  light  rail  transit 
speeds,  and  traffic  control  devices  at  the 
crossings)  be  added  as  OPTIONS.  The 
FHWA  partially  agrees,  but  is  only 
adding  the  phrase,  "at  a  location  other 
than  an  intersection,"  to  paragraph  9  of 
Section  10D.05.  The  remainder  of  the 
suggested  new  paragraph  wrill  not  be 
added  because  the  FHWA  does  not  want ' 
road  users  to  disregard  the  importance 
of  traffic  signals.  If  traffic  signals  are 
placed  at  grade  crossings  where  they 
would  display  GREEN  for  a  majority  of 
the  Ume,  there  will  be  a  disregard  for 
traffic  signals.  The  suggested  second 
paragraph  would  conflict  with  Part  8. 

Three  commenters  requested  that  the 
paragraph  referenced  in  the  1999  NPA 
as  paragraph  7  (exclusive  only  turn 
phase  with  arrow  indications)  be 
changed  &t)m  OPTION  to  GUIDANCE. 
They  stated  that  industry  experience  has 
demonstrated  that,  at  intersections  with 
exclusive  turn  lanes  parallel  to  the 
tracks,  a  protected  only  turn  phase 
should  be  provided  to  minimize  the 
potential  for  a  road  user  to  run  in  frt)nt 
of  a  light  rail  vehicle  approaching  &t>m 
behind.  As  a  result  of  these  docket 
conunents,  the  FHWA  has  changed  this 
paragraph  to  a  STANDARD  instead  of 
the  requested  GUIDANCE  to  improve 
safety  at  highway-light  rail  transit  grade 
crossings.  This  paragraph  was  reworded 
to  require  a  red  indication  to  be 
displayed  so  that  vehicles  are  prohibited 
fit)m  turning  onto  the  tracks  when  trains 
are  approaching  or  occupying  the 
crossing.  The  FHWA  also  has  moved 
this  paragraph  into  the  Traffic  Signal 
Preemption  Turning  Restrictions  section 
(now  renumbered  as  Section  10D.06). 

286.  In  Section  10D.06  Traffic  Signal 
Preemption  Turning  Restrictions 
(referenced  in  the  1 999  NPA  as  Section 
10D.04),  two  commenters  opposed  the 
restriction  of  tiun  movements  at  nearby 
signalized  intersections.  They  believed 
the  restriction  should  be  changed  to 
provide  for  an  engineering  study  of  site 
conditions.  The  FHWA  disagrees. 
Motorists,  pedestrians,  and  bicyclists 
should  not  be  trapped  when  crossing 
the  tracks  due  to  a  lack  of  storage 
distance  and  should  not  run  into  the 
path  of  an  oncoming  train. 
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287.  In  Section  10D.07  Use  of  Traffic 
Control  Signals  for  Control  of  Light  Rail 
Transit  Vehicles  at  Grade  Crossings 
(referenced  in  the  1999  NPA  as  Section 
10D.05),  six  commenters  recommended 
that  paragraph  3  (referenced  in  the  1999 
NPA  as  paragraph  2),  concerning 
allowing  standard  traffic  signals  to  be 
used  for  light  rail  transit  signals,  be 
deleted.  They  stated  that  industry 
experience  has  demonstrated  that 
motorist  confusion  occurs  if  standard 
traffic  signal  indications  are  used  in  lieu 
of  special  light  rail  transit  signal 
indications.  They  stated  that  existing 
systems  that  have  standard  trafRc 
signals  in  place  to  control  light  rsdl 
transit  movements  will  not  be  affected 
by  this  because  of  the  provisions  in  the 
1999  NPA  in  paragraphs  4  and  5  in 
Section  lOA.Ol.  The  FHWA  disagrees 
with  deleting  paragraph  3.  There  is  no 
reason  why  green-yellow-red  signals 
cannot  be  used  to  control  light  rail 
transit  trafftc,  especially  since  the 
GUIDANCE  (erroneously  shown  as  the 
second  paragraph  of  SUPPORT  in 
Section  10D.5.  paragraph  6  of  the  1999 
NPA)  states  that  the  indications  should 
be  positioned  so  as  not  to  be  visible  to 
motorists.  In  addition,  proposed 
paragraphs  4  and  5  in  the  1999  NPA  for 
Section  lOA.Ol  have  been  deleted.  The 
FHWA  has  changed  this  GUIDANCE 
concerning  positioning  of  indications  to 
a  STANDARD  in  paragraph  4,  to 
emphasize  the  importance  of 
positioning  green-yellow-red  signals. 

One  commenter  recommended  that 
the  second  sentence  in  paragraph  5 
(referenced  in  the  1999  NPA  as 
paragraph  3),  concerning  termination  of 
the  light  rail  transit  phase,  be  moved  to 
GUIDANCE.  He  indicated  that  it  is  not 
always  practical  to  terminate  the  light 
rail  phase  until  after  the  light  rail  transit 
vehicle  has  cleared  the  crossing.  The 
FHWA  disagrees  because  we  believe 
that  modem  electronics  technology  can 
accomplish  this  STANDARD  and 
because  it  does  not  seem  safe  to 
terminate  a  light  rail  transit  phase  prior 
to  the  light  rail  transit  clearing  the 
crossing. 

Another  commenter  also 
recommended  deletion  of  the  second 
sentence  in  paragraph  5  (referenced  in 
the  1999  NPA  as  paragraph  3), 
concerning  termination  of  the  light  rail 
transit  phase,  because  this  requirement 
would  preclude  the  use  of  fixed  time 
traffic  controllers  on  light  rail  transit 
intersections.  The  FHWA  disagrees 
because  of  the  hazard  associated  with 
the  light  rail  transit  phase  terminating 
prior  to  the  clearing  of  the  crossing  and 
because  actuated  controller  equipment 
can  be  used.  In  addition,  a  pre-timed 
controller  set  up  with  special  cabinet 


wiring  that  allows  stop-timing  on  the 
light  rail  transit  phase  would  satisfy  this 
STANDARD. 

Six  conunents  were  received 
regarding  paragraph  2  (referenced  in  the 
1999  NPA  as  paragraph  4)  and  Figure 
lOD-1  (numbered  as  Figure  10-1  in  the 
1999  NPA).  Two  commenters  suggested 
the  GUIDANCE  was  too  specific 
regarding  the  white  bars  and  that  it  is 
not  a  proper  function  of  the  Manual  to 
dictate  the  specifics  of  railway 
signaling.  They  stated  that  green,  yellow 
and  red  signal  indications  are 
universally  recognized,  and  other 
coding  systems  increase  the  opportimity 
for  error.  One  commenter  opposed  the 
language  on  the  use  of  white  bars, 
because  white  bars  are  used  for  track 
switching  operations,  and  a  switching 
operation  signal  should  be  different 
from  a  stop  and  go  signal.  He 
recommended  adopting  the  California 
Traffic  Control  Devices  Committee 
(CTCDC)  language  of  a  T  shape,  or  a 
vertical  or  horizontal  bar  for  the  Go 
signal.  Another  commenter  said  the 
CTCDC  permits  a  shape  and  a  triangle 
in  addition  to  the  bars.  He 
recommended  that  the' triangle  and  T 
shape  be  added  to  the  list  of  signal 
indications.  One  commenter  suggested 
that  an  amber  color  shoidd  be  allowed 
for  the  horizontal  bar  with  a  white  color 
for  the  vertical  bar.  Another  commenter 
recommended  deletion  of  the  language 
governing  diverging  routes  in  Figure 
lOD-1.  Based  on  these  docket 
comments,  the  FHWA  is  changing  this 
paragraph  to  an  OPTION  and  is  making 
it  less  specific  regarding  railway 
signaling.  The  FHWA  is  also  modifying 
Figure  lOD-1  to  say  "Typical,"  not 
"Recommended." 

Two  commenters  opposed  the  8  ft 
separation  between  the  light  rail  transit 
signals  and  traffic  signals  described  in 
paragraph  7  (referenced  in  the  1999 
NPA  as  paragraph  8).  They  suggested  a 
minimum  3  ft  separation.  One  reasoned 
that  the  separation  is  unnecessary  since 
the  signals  are  required  to  be  distinctly 
different,  and  such  a  requirement  could 
force  the  placement  of  a  light  rail  transit 
signal  into  a  sub-satisfactory  position. 
The  other  commenter  stated  that  since 
the  light  rail  transit  signal  and  traffic 
signal  displays  are  dissimilar  such  a 
restriction  would  correspond  to 
requiring  a  pedestrian  signal  and 
vehicular  traffic  signal  to  be  separated 
by  8  feet.  The  FHWA  partially  agrees 
but  believes  some  separation  is 
desirable.  Therefore,  the  FHWA  is 
changing  the  requirement  to  a  Im  (3  ft) 
separation. 

288.  In  Section  10D.08  Pedestrian  and 
Bicyclist  Signals  and  Crossings 
(referenced  in  the  1999  NPA  as  Section 


10D.06  Non-Motorist  Signals  and 
Crossings),  one  commenter  suggested 
that  the  term  "non-motorist"  be 
replaced  with  "pedestrian"  because 
"non-motorist"  is  both  cumbersome  and 
strange.  The  FHWA  partially  agrees  and 
is  cheinging  the  term  "non-motorist"  to 
"pedestrian  and  bicyclist"  in  the  title  of 
this  section  and  throughout  this  section. 

Six  commenters  recommended  the 
first  sentence  of  proposed  paragraph  3 
of  the  1999  NPA,  concerning  the  use  of 
flashing-light  signals,  be  changed  from 
OPTION  to  GUIDANCE.  The  FHWA 
agrees  and  is  changing  this  sentence  to 
GUIDANCE,  with  minor  modifications 
to  the  sentence  to  respond  to  another 
comment. 

One  commenter  suggested  that 
paragraph  4  be  changed  to  recommend 
flashing-light  signals  instead  of  gates  at* 
pedestrian  crossings  where  an 
engineering  study  has  determined  sight 
distance  is  insufficient  for  completion  of 
crossing  prior  to  arrival  of  light  rail 
transit,  or  where  light  rail  transit  speeds 
are  greater  than  60  km/h  (35mph).  The 
commenter  suggested  gates  be  allowed 
as  an  OPTION  if  flashing-light  signals 
are  not  sufficient.  The  FHWA  agrees 
that  flashing-light  signals  should  be 
added  before  or  with  gates,  and  is 
making  appropriate  text  changes  to 
paragraph  4. 

One  commenter  indicated  that  the 
text  and  the  figure  reference  in 
paragraph  4  disagree.  The  commenter 
suggested  text  be  added  to  indicate  that 
a  traffic  gate  may  be  used  as  a 
combination  vehicle/pedestrian  control 
device  by  placing  the  gate  behind  the 
sidewalk,  keeping  in  mind  that  the 
flashing-light  signals  need  to  be  clearly 
visible  to  road  users  and  the  lights  shall 
not  be  obstructed  by  walls,  buildings, 
trees,  etc.  The  commenter  further 
recommended  another  restriction  for 
such  an  installation  should  be  that  the 
gate  arm  length  not  be  excessive,  as 
determined  by  industry  standcU'ds.  The 
FHWA  partially  agrees;  however,  gates 
do  not  necessarily  need  to  be  placed 
behind  the  sidewalk.  Figure  lOD-3 
shows  this  type  of  combination  vehicle/ 
pedestrian  traffic  control  device.  The 
FHWA  is  correcting  the  references  to  the 
figures  in  this  section.  The  third 
sentence  suggested  by  the  commenter 
referred  to  industry  standards  that  the 
FHWA  is  not  aware  of,  so  that  sentence 
is  not  included  in  the  text. 

The  same  commenter  recommended 
that  paragraph  5  would  then  no  longer 
be  relevant  and  should  be  deleted.  The 
FHWA  disagrees  because  the  SUPPORT 
paragraph  is  still  relevant  to  describe 
the  optional  gates. 

One  commenter  suggested  criteria  be 
added  to  Section  10D.08  for  the  use  of 


swing  gates  or  that  paragraph  6,  which 
mentions  swing  gates,  be  deleted.  The 
FHWA  disagrees  because  the  swing 
gates  are  described  and  illustrated  in  an 
acceptable  manner.  The  purpose  of 
swing  gates  is  to  prevent  pedestrians 
from  entering  the  track  area. 

Another  conunenter  recommended 
new  figures  be  added  to  Part  10  that 
show  light  rail  transit/pedestrian  and 
bicycle  crossings  that  take  up  a  smaller 
amount  of  right-of-way.  The  FHWA 
disagrees  because  the  text  and  figures  in 
Part  10  do  not  refer  to  the  amount  of 
right-of-way  needed  for  accommodating 
light  rail  transit  parallel  to  a  roadway. 

One  commenter  stated  that  physically 
blocking  the  sidewalk  with  an  automatic 
gate,  shown  in  Figures  lOD-3,  lOD-4, 
and  lOD-5  (numbered  in  the  1999  NPA 
as  Figures  10-3. 10—4.  and  10-5)  can  be 
problematic  and  should  not  be 
considered  "typical."  The  commenter 
believed  that  this  matter  is  addressed 
sufficiently  in  the  text  and  these 
illustrations  should  be  deleted.  The 
FHWA  disagrees.  Blocking  sidewalks 
with  automatic  gates  diuing  the  passage 
of  trains  or  light  rail  transit  vehicles  is 
done  all  the  time  and  is  safe,  not 
problematic. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  Most  of  the  changes  in  this 
final  rule  provide  additional  guidance, 
clarification,  and  optional  applications 
for  traffic  control  devices.  The  FHWA 
believes  that  the  uniform  application  of 
traffic  control  devices  will  greatly 
improve  the  traffic  operations  efficiency 
and  the  safety  of  roadways  at  little 
additional  expense  to  public  agencies  or 
the  motoring  public.  Therefore,  a  full 
regulatory  evaluation  is  not  reqixired. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  5  (U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities,  including  small 
governments.  This  final  rule  adds  some 
alternative  traffic  control  devices  and 
only  a  very  limited  number  of  new  or 
changed  requirements.  Most  of  the 
changes  are  expanded  guidance  and 
clarification  information.  Based  on  this 
evaluation,  the  FHWA  hereby  certifies 


that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August'4. 1999,  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  the  MUTCD  directly 
preempts  any  State  law  or  regulation. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  2  years  of 
issuance.  These  amendments  are  in 
keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d),  315.  and  402(a)  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  Note  that  the  overriding  safety 
benefits  of  the  imiformity  prescribed  by 
the  MUTCD  are  shared  by  all  of  the 
State  and  local  governments,  and  that 
changes  made  in  this  notice  are  directed 
at  enhancing  safety.  To  the  extent  that 
these  amendments  override  any  existing 
State  requirements  regarding  traffic 
control  devices,  they  do  so  in  the 
interest  of  national  uniformity. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act  of  1995 

This  action  does  not  contain  a 
collection  of  information  requirements 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501 
et  seq. 

Unfunded  Mandates  Reform  Act  of  1995 

Note  that  the  revisions  directed  by 
this  action  can  be  phased  in  by  the 
States  over  specified  time  periods  in 
order  to  minimize  hardship.  The 
changes  made  to  traffic  control  devices 
that  would  require  an  expenditure  of 
funds  all  have  effective  dates 
sufficiently  long  to  allow  normal 
maintenance  funds  to  replace  the 
devices  at  the  end  of  the  material  life- 
cycle.  To  the  extent  the  involved 


revisions  require  expenditiu«s  by  the 
States  £md  local  governments  on 
Federal-aid  projects,  they  are 
reimbursable.  This  rule  does  not  impose 
a  Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  (2  U.S.C.  1531  et  seq.). 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  655 

Design  standards.  Grant  program- 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs,  and 
Traffic  regulations. 

The  FHWA  hereby  amends  chapter  I 
of  title  23,  Code  of  Federal  Regulations, 
part  655  as  set  forth  below. 
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PART  655— TRAFFIC  OPERATIONS 

1.  Revise  the  authority  citation  for 
part  655  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  104,  109(d), 
114(a).  217,  315,  and  402(a):  23  CFR  1.32 
and;49CFR  1.48(b). 

Subpart  F— Traffic  Control  Devices  on 
Federal-Aid  and  Other  Streets  and 
Highways  [Amended] 

2.  Revise  §655.601,  paragraph  (a),  to 
read  as  follows: 

§655.601     Purpose. 

***** 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD),  2000  Millennium 
Edition,  FHWA  dated  December,  2000. 
This  publication  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  and  is  on  file 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  It  is  available  for 
inspection  and  copying  at  FHWA,  400 
Seventh  Street,  SW.,  Room  3408. 
Washington.  DC  20590,  as  provided  in 
49  CFR  part  7.  The  text  is  aJso  available 
from  the  FHWA  Office  of  Transportation 
Operations'  web  site  at:  http:// 
m  u  tcd.fh  wa .  dot.gov. 
***** 

Issued  on:  December  11,  2000. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
[FR  Doc.  00-31974  Filed  12-15-00;  8:45  am] 

BILLMG  CODE  4910-22-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Part  1 
RIN  0651-AA98 

Changes  to  Implement  the  Patent 
Business  Goals 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Final  rule  and  correction  to  final 
rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (Office)  published  a 
final  rule  in  the  Federal  Register  of 
September  8,  2000,  revising  the  rules  of 
practice  in  patent  cases  to  implement 
the  Patent  Business  Goals.  This 
document  corrects  errors  in  that  final 
rule  and  amends  the  Rules  of  Practice 
for  consistency  with  the  Patent  business 
Goals  final  rule. 

DATES:  Effective  Date:  December  18, 
2000.  Applicability  date:  For  fees  paid 


prior  to  November  7,  2000,  the  two-year 
time  period  for  requesting  a  refund  is 
extended  to  expire  on  the  later  of 
February  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hiram  H.  Bernstein  ((703)  305-8713)  or 
Robert  W.  Bahr  ((703)  308-6906),  Senior 
Legal  Advisors,  or  Robert  J.  Spar, 
Director  ((703)  308-5107),  Office  of 
Patent  Legal  Administration  (OPLA), 
directly  by  phone,  or  by  facsimile  to 
(703)  305-1013.  marked  to  the  attention 
of  Mr.  Bernstein,  or  by  mail  addressed 
to:  Box  Comments — Patents, 
Commissioner  for  Patents,  Washington, 
DC  20231. 

SUPPLEMENTARY  INFORMATION:  The  Office 
published  a  final  rule  in  the  Federal 
Register  of  September  8,  2000  (65  FR 
54604),  entitled  "Changes  to  Implement 
Patent  Business  Goals"  (final  rule).  This 
document  corrects  errors  in  that  final 
rule  as  discussed  below. 

The  final  rule  is  corrected  to  indicate 
that  the  changes  to  §§  1.52(e),  1.96,  and 
1.821  et  seq.  concerning  the  submission 
of  computer  program  listings  and 
sequence  listings  are  effective  on 
September  8,  2000,  rather  than 
November  7.  2000. 

The  final  rule  is  corrected  to  indicate 
that  the  time  period  for  requesting  a 
refund  for  fees  paid  prior  to  November 

7,  2000,  expires  the  later  of  November 

8,  2000  (rather  than  November  7,  2002), 
or  two  years  from  the  date  the  fee  was 
paid.  Since  this  correction  will  not  be 
published  until  after  November  7,  2000, 
the  two-year  time  period  for  requesting 
a  refund  is  extended  to  expire  on  the 
later  of  the  date  that  is  sixty  days  after 
publication  of  this  correction  notice  in 
the  Federal  Register  or  the  date  that  is     . 
two  years  fi-om  the  date  the  fee  was 
paid. 

The  final  rule  is  corrected  to  eliminate 
the  sentences  indicating  that  only  the 
paper  portions  of  the  application  will  be 
published  as  patent  application 
publications  or  patents.  Portions  of  an 
application  submitted  on  an  electronic 
medium  under  §  1.52(e)  will  be 
available  (published)  at  least  through  an 
electronic  medium. 

The  final  rule  is  corrected  to  indicate 
that  if  continuity  data  is  included  in  an 
application  data  sheet,  but  not  in  the 
first  sentence  of  the  specification,  the 
continuity  data  to  be  set  forth  in  the 
application  data  sheet  will  not  appear  in 
the  first  line  of  the  sjJfecification  in  the 
patent.  In  such  a  situation,  the 
continuity  data  will  only  appear  on  the 
fi'ont  page  of  the  patent. 

The  final  rule  is  corrected  to  delete 
the  sentence  indicating  that  §  1.78(a)(4) 
is  additionally  amended  by  deletion  of 
the  term  "copending"  as  a  requirement 


for  a  nonprovisional  application  to 
claim  priority  to  a  provisional 
application.  Section  1.78  was  previously 
amended  to  delete  the  copendency 
requirement  for  a  nonprovisional 
application  claiming  priority  to  a 
provisional  application.  See  Changes  to 
Application  Examination  and 
Provisional  Application  Practice, 
interim  rule,  65  FR  14865,  14867,  14872 
(Mar.  20,  2000),  1233  Off.  Gaz.  Pat. 
Office  A7,  48,  53  (Apr.  11,  2000). 

Section  1.14(h)  in  the  final  rule  is 
corrected  to  refer  to  "§  1.47(c)"  rather 
than  "§§  1.47(a)  and  (b)"  (the  relevant 
portion  of  §§  1.47(a)  and  (b)  was 
transferred  to  new  §  1.47(c)). 

Sections  1.16(a)  through  (1),  1.17(a) 
through  (e),  (r)  and  (s),  1.18(a)  through 
(c),  1.20(d)  through  (h)  and  1.492(a) 
through  (e)  are  corrected  to  change  their 
reference  to  "§  1.9(f)"  to  a  reference  to 
"§  1.27(a)"  (the  substance  of  former 
§  1.9(f)  was  U-ansferred  to  §  1.27(a)). 

Section  1.20(b)  is  corrected  to  indicate 
that  its  fee  is  a  processing  fee  (rather 
than  a  petition  fee). 

Section  1.53(c)  is  corrected  to  change 
its  reference  to  "§  1.78(a)(3)"  to  a 
reference  to  "35  U.S.C.  119(e)  and 
§  1.78(a)(4)"  (the  substance  of  former 
§  1.78(a)(3)  was  transferred  to 
"§  1.78(a)(4))." 

Section  1.366  is  corrected  to  change 
its  reference  to  "§  1.28(b)"  to  a  reference 
to  "§  1.27(g)"  (the  substance  of  former 
§  1.28(b)  was  transferred  to  §  1.27(g)). 

In  rule  FR  Doc.  00-22392,  published 
on  September  8,  2000  (65  FR  54604), 
make  the  following  corrections  and  37 
CFR  Part  1  is  amended  as  follows: 

1.  On  page  54604,  in  column  1,  the 
sentence  "This  rule  is  effective 
November  7,  2000,  except  that  the 
changes  to  §§1.27,  1.78,  1.131,  1.132. 
1.137,  1.152,  1.155,  1.324,  1.366.  1.740, 
and  1.760,  and  the  removal  of  §  1.44  are 
effective  September  8,  2000"  should 
read  "This  rule  is  effective  November  7, 
2000,  except  that  the  changes  to  §§1.27, 
1.78.  1.52(e).  1.96, 1.131. 1.132.  1.137, 
1.152,  1.155,  1.324,  1.366,  1.740.  1.760, 
1.821,  1.823,  1.824,  and  1.825,  and  the 
removal  of  §  1 .44  are  effective 
September  8,  2000." 

2.  On  page  54608,  in  the  sentence 
bridging  colunms  2  and  3,  "The  two 
year  time  period  for  requesting  a  refund 
will  end  two  years  and  sixty  days  from 
the  date  of  publication  in  the  Federal 
Register  for  fees  paid  prior  to  sixty  days 
fi-om  the  date  of  publication  in  the 
Federal  Register,  or  two  years  from 
payment  of  the  fee  for  fees  paid  on  or 
after  sixty  days  from  the  date  of 
publication  in  the  Federal  Register" 
should  read  "For  fees  paid  prior  to  sixty 
days  from  the  date  of  publication  in  the 
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Federal  Register,  the  two-year  time  By  other  than  a  small  entity  $80.00  later  than  the  filing  date  of  the 

period  for  requesting  a  rehmd  will  ^^j  j^  ^^             ^   ^        g,       ^  provisional  application: 

ZTZ    ft  f    '^  November  7  2000,  ^  ^  ^^    ^^  application,  except^  By  a  small  entity  (§  1.27(a))  $25.00 

date  the  fee  was    Sd°^^^'  provisional  applications,  for  filing  or  By  other  than  a  small  entity  $50.00 

o  /-.            ^.Jl.   ■        1              L.   1  later  presentation  of  each  claim  ***** 

3.  On  page  54621,  m  column  l,^rd  (whether  independent  or  dependent)  in          q  c^       -,  , ,  •             a  au         ■■ 
paragraph,  remove  the  sentences  'Only  g^^ess  of  20  (Note  that  §  1.75(c)                        ^  ^^v.    ,  \Z  *'  T^w  .  ^  frT''^ 
the  paper  portions  of  the  application  indicates  how  multiple  dependent  paragraphs  (a)  through  (e),  (r)  and  (s)  to 
will  uflder  our  current  procedures,  be  ^,,^^3  ^  considered  for  f^  calculation  "^^^  ^  ^""""^'^ 

pubhshed,  either  as  published  purposes.):  §1.17    Patent  application  and 

ofi^rtL:sCu^:thTt'certa^  ^^r^^^li^^^i ,^--  reexamination  p?Le..ln«  tee.. 

information,  such  as  related  to  an  ^^  °*^'  '^*"  ^  ''°^"  ^"^^  ^^^'^        (a)  Extension  fees  pursuant  to 

elected  species,  be  submitted  in  the  (d)  In  addition  to  the  basic  filing  fee  §  1.136(a): 

proper  form  (paper)  to  be  printed."  ^  an  origined  application,  except                    (1)  For  reply  within  first  month: 

4.  On  page  54626.  in  column  3,  first  provisional  applications,  if  the  By  a  small  enUty  (§  1.27(a))  ....            $55.00 
incomplete  paragraph,  the  sentence  "If  application  contains,  or  is  amended  to  By  other  than  a  small  entity  ...          $110.00 
continuity  data  is  included  in  an  contdn  a  mv^^^       dependent  claim(s),          ^^j  p^^       j    ^.^^  ^^^^^  ^^^^_ 
application  data  sheet,  but  not  in  the  per  appucauon.             v  q            n     .-.    tc,^^,,,               ,,„.  ^ 

first  sentence  of  the  specification,  the  By  a  small  entity  (§  1.27(a))  $135.00  H  '  17  han  fi«  I  Intl  ■"■          IIJ^Z 

continuity  data  to  be  set  forth  in  the  first  By  other  than  a  small  entity  $270.00  ^^  °^^^  '^^  ^  '""^'  «"^^  -           *390.00 

line  of  the  patent  will  be  taken  fi-om  the  (e)  Surcharge  for  filing  the  basic  filing         ^^^  ^°^  '^P^y  within  third  month: 

application  data  sheet"  should  read  "If  fee  or  oath  or  declaration  on  a  date  later  By  a  small  entity  (§  1.27(a))  ....           $445.00 

continuity  data  is  included  in  an  than  the  filing  date  of  the  application,  ^y  other  than  a  small  entity  ...          $890.00 

application  data  sheet,  but  not  in  the  except  provisional  appjications:          '             (4)  Por  reply  within  fourth  month: 

first  sentence  of  the  specification,  the  gy  a  small  enUty  (§  1.27(a))  $65.00  By  a  small  entity  (§  1  27(a))                $695  00 

continuity  data  to  be  set  forth  in  the  By  other  than  a  small  entity  $130.00  g  ^Z  th'fsma  1 3  y  ::        $S:22 

application  data  sheet  will  not  be  fr^nrrm-           i_j.                                                                    »,"u 

printed  in  the  first  line  of  the  ^*j.^^.'^  ^^  ^°'  ^^'"8  ^^^^  ^^^^^                (5)  For  reply  widiin  fifth  month: 

specification  in  the  patent."  application:  By  a  small  entity  (§  1.27(a))  ....           $945.00 

5.  On  page  54628,  in  column  1,  fourth  ^^  ^  small  entity  (§  1  27(a))  $160.00  By  other  than  a  small  entity  ...        $1,890.00 

paragraph  remove  die  sentence  ^^  °^^^'"  ^^^  ^  ^™^"  ^"^''^  $320.00 

"Section  1.78(a)(4)  is  additionally  (g)  Basic  fee  for  filing  each  plant  ,.  ^^  For  filing  a  notice  of  appeal  from 

J   JL     11.         r  ,            ^  1-     1-                 X          •  •       1  the  examiner  to  the  Board  of  Patent 

amended  by  deletion  of  the  term  apphcation.  except  provisional  Appeals  and  hiterferences 

'copending' as  a  requirement  for  a  applications:  n            n 

nonprovisional  application  claiming  By  a  small  entity  (§  1.27(a))  $245.00  ^  oth?r  th^'fsmall  entVtv  "■           $5lO  M 

priority  to  a  provisional  application  in  By  other  than  a  small  entity  $490.00  '                                          ^    " 

view  of  the  'American  Inventors  (h)  Basic  fee  for  filing  each  reissue              ^^^  ^  addition  to  the  fee  for  filing  a 

Protection  Act  of  1999."'  application:  notice  of  appeal,  for  filing  a  brief  in 

§1.14    (Corrected]  By  a  small  entity  (§  1.27(a))  $355.00  support  of  an  appeal: 

CO              =.oco    •     .u    c    *      1  By  other  than  a  small  entity  $710.00  By  a  small  entity  (§  1.27(a))  ....            $155.00 

6.  On  page  54658,  in  the  first  column.  -^  By  other  than  a  small  entity  ...            $310.00 
§1.14.  paragraph  (h).  line  5.  correct  (i)  In  addition  to  the  basic  filing  fee 

"§§  1.47(a)  and  (b)"  to  read  "§  1.47(c)".  in  a  reissue  application,  for  filing  or                W)  For  filing  a  request  for  an  oral 

later  presentation  of  each  independent  hearing  before  the  Board  of  Patent 

PART  1— RULES  OF  PRACTICE  IN  claim  which  is  in  excess  of  the  number  Appeals  and  hiterferences  in  an  appeal 

PATENT  CASES  of  independent  claims  in  the  original  under  35  U.S.C.  1 34: 

„,           1      .        .            r          ^T^  patent:  By  a  small  entity  (§  1.27(a))  ....           $135.00 

7^  -The  authority  citation  for  37  CFR  By  other  than  a  small  entity  ...           $270.00 

Part  1  continues  to  read  as  follows:  d'    ..  „, ,.  ,„  ,  ^  *  ,„  „J,.;'                  *  _  __ 

.   ,.     .^  „  , ,  Q  r  otuMo^  ^                                     ^  («^  "To  TQ^uesX  continued  examination 

Auuionty:  35  Uj,.L.  2(b)(2).  j.j  j^  addition  to  the  basic  fiUng  fee  in  pursuant  to  §  1.114: 

8.  Section  1.16  is  amended  by  revising  ^  ^^^^^^^  application,  for  filing  or  later  By  a  small  entity  (§  1.27(a))  ....           $355.00 

paragraphs  (a)  through  (1)  to  read  as  presentation  of  each  claim  (whether  By  other  than  a  ^mall  entity  ...           $710.00 

"  °^*'  independent  or  dependent)  in  excess  of  *        *        *     '» *        * 

§1.16    National  application  filing  fees.  20  and  also  in  excess  of  the  number  of           ^^j  p^^           of  a  submission  after 

(a)  Basic  fee  for  filing  each  application  ^^^ims  in  the  original  patent  (Note  tiiat  ^^^  rejection  under  §  1.129(a): 

for  an  original  patent,  except  §  1.75(c)  indicates  how  multiple  rv  «  cmlii  »nii.v  fsi  77f.11               ««.;  nn 

provisional,  design  or  planf  dependent  claims  are  considered  for  fee  ^  ^.^ iLS'^smaH  enUt^  :          Jna22 

appUcations:  purposes.]: 

By  a  small  entity  (§  1.27(a))  $355.00  By  a  small  entity  (§  1.27(a))  $9.00        (s)  For  each  additional  invention 

By  other  than  a  small  entity                $710.00  By  other  than  a  small  entity  $18.00  requested  to  be  examined  under 

(b)  hi  addition  to  the  basic  filing  fee  (k)  Basic  fee  for  filing  each  ^  1  1 29(b): 

in  an  original  application,  except  provisional  application:  By  a  sma  1  enUty  (§  1.27(a)  ....           $355.00 

■        I         !■     X-          c     CI-  D              II      ...    re .  o,/  11                    «,,  «»  By  other  than  a  smal   enUty  ...            $710.00 

provisional  applications,  for  filing  or  By  a  small  entity  (§  1.27(a))  $75.00       '  ■                                   •^ 

later  presentation  of  each  independent  By  other  than  a  small  entity  $150.00        10.  Section  1.18  is  amended  by 

claim  in  excess  of  3:  (j)  Surcharge  for  filing  the  basic  filing  revising  paragraphs  (a)  through  (c)  to 

By  a  small  entity  (§  1.27(a))  $40.00  fee  or  cover  sheet  (§  1.51(c)(1))  on  a  date  read  as  follows: 
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§1.18    Patent  post  allowance  (including 
Issue)  fees. 

(a)  Issue  fee  for  issuing  each  original 
or  reissue  patent,  except  a  design  or 
plant  patent: 

By  a  small  entity  (§  1.27(a))  ....  $620.00 

By  other  than  a  small  entity  ...         $1,240.00 

(b)  Issue  fee  for  issuing  a  design 
patent: 

By  a  small  entity  (§  1.27(a))  ....  $220.00 

By  other  than  a  small  entity  ...  $440.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (§  1.27(a))  ....  $300.00 

By  other  than  a  small  entity  ...  $600.00 

***** 

11.  Section  1.20  is  amended  by 
revising  paragraphs  (b)  and  (d)  through 
(h)  to  read  as  follows: 

§  1 .20    Post  issuance  fees. 

***** 

(b)  Processing  fee  for  correcting 
inventorship  in  a  patent  (§  1.324) — 
$55.00. 

***** 

(d)  For  filing  each  statutory  disclaimer 
(§1.321): 

By  a  small  entity  (§  1.27(a))  ....  $55.00 

By  other  than  a  small  entity  ...  $110.00 

(e)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  four  years;  the  fee  is  due  by 
three  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.27(a))  ....  $425.00 

By  other  than  a  .small  entity  ...  $850.00 

(fl  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  eight  years;  the  fee  is  due  by 
seven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.27(a))  ....  $975.00 

By  other  than  a  small  entity  ...         $1,950.00 

(g)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12,  1980,  in  force 
beyond  twelve  years;  the  fee  is  due  by 
eleven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.27(a))  ....         $1,495.00 
By  other  than  a  small  entity  ...         $2,990.00 

(h)  Surcharge  for  paying  a 
maintenance  fee  during  the  six-month 
grace  period  following  the  expiration  of 
three  years  and  six  months,  seven  years 
and  six  months  and  eleven  years  and  six 
months  after  the  date  of  the  original 
grant  of  a  patent  based  on  an  application 
filed  on  or  after  December  12, 1980: 
By  a  small  entity  (§  1.27(a))  ....  $65.00 


By  other  than  a  small  entity  .. 


$130.00 


12.  Section  1.53  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  1 .53    Application  number,  filing  date,  and 
completion  of  application. 

***** 

(c)  *   *   * 

(4)  A  provisional  application  is  not 
entitled  to  the  right  of  priority  under  35 
U.S.C.  119  or  365(a)  or  §  1.55,  or  to  the 
benefit  of  an  earlier  filing  date  under  35 
U.S.C.  120,  121  or  365(c)  or  §  1.78  of  any 
other  application.  No  claim  for  priority 
under  35  U.S.C.  119(e)  or  §  1.78(a)(4) 
may  be  made  in  a  design  application 
based  on  a  provisional  application.  No 
request  under  §  1.293  for  a  statutory 
invention  registration  may  be  filed  in  a 
provisional  application.  The 
requirements  of  §§  1.821  through  1.825 
regarding  application  disclosures 
containing  nucleo.tide  and/or  amino 
acid  sequences  are  not  mandatory  for 
provisional  applications. 
***** 

13.  Section  1.366  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  1 .366    Submission  of  maintenance  fees. 

***** 

(0  Notification  of  any  change  in  status 
resulting  in  loss  of  entitlement  to  small 
entity  status  must  be  filed  in  a  patent 
prior  to  paying,  or  at  the  time  of  paying, 
the  earliest  maintenance  fee  due  after 
the  date  on  which  status  as  a  small 
entity  is  no  longer  appropriate.  See 
§  1.27(g). 
***** 

14.  Section  1.492  is  amended  by 
revising  paragraphs  (a)  through  (e)  to 
read  as  follows: 

§  1 .492    National  stage  fees. 

***** 

(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.27(a))  ....  $345.00 

By  other  than  a  small  entity  ...  $690.00 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  §  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 

By  a  small  entity  (§  1.27(a))  ....  $355.00 

By  other  than  a  small  entity  ...  $710.00 


(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no- 
international  search  fee  as  set  forth  in 

§  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 
By  a  small  entity  (§  1.27(a))  ....  $500.00 

By  other  than  a  small  entity  ...        $1,000.00 

(4)  Where  the  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  and 
the  international  preliminary 
examination  report  states  that  the 
criteria  of  novelty,  inventive  step  (non- 
obviousness),  and  industrial 
applicability,  as  defined  in  PCT  Article 
33(1)  to  (4)  have  been  satisfied  for  all 
the  claims  presented  in  the  application 
entering  the  national  stage  (see 

§  1.496(b)): 

By  a  small  entity  (§  1.27(a))  ....  $50.00 

By  other  than  a  small  entity  ...         -  $100.00 

(5)  Where  a  search  report  on  the 
international  application  has  been 
prepared  by  the  European  Patent  Office 
or  the  Japanese  Patent  Office: 

By  a  small  entity  (§  1.27(a))  ....  $430.00 

By  other  than  a  small  entity  ...  $860.00 

(b)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§  1.27(a))  ....  $40.00 

By  other  than  a  small  entity  ...  $80.00 

(c)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  claim  (whether  independent  or 
dependent)  in  excess  of  20  (Note  that 
§  1.75(c)  indicates  how  multiple 
dependent  claims  are  considered  for  fee 
calculation  purposes.): 

By  a  small  entity  (§  1.27(a))  ....  $9.00 

By  other  than  a  small  entity  ...  $18.00 

(d)  In  addition  to  the  basic  national 
fee,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  claim(s),  per  application: 

By  a  small  entity  (§  1.27(a))  ....  $135.00 

By  other  than  a  small  entity  ...  $270.00 

(e)  Surcharge  for  filing  the  oath  or 
declaration  later  than  20  months  from 
the  priority  date  pursuant  to  §  1.494(c) 
or  later  than  30  months  from  the  priority 
date  pursuant  to  §  1.495(c): 

By  a  small  entity  (§  1.27(a))  ....  $65.00 

By  other  than  a  small  entity  ...  $130.00 

***** 

Dated:  December  8.  2000. 
Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  00-31958  Filed  12-15-00;  8:45  am] 
BILUNG  CODE  3510-16-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL1 64-2;  FRL  691 7-7] 

Approval  and  Promulgation  of  Air 
Quality  Plans;  Illinois;  Post-1996  Rate 
of  Progress  Plan  for  the  Chicago 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  The  EPA  is  approving  the 
post- 1996  Rate-of-Progress  (ROP)  plan 
submitted  by  the  State  of  Illinois  for  the 
Chicago  ozone  nonattainment  area,  as  a 
requested  revision  of  the  State 
Implementation  Plan  (SEP)  for  ozone.  A 
post-1996  ROP  plan  is  required  for  the 
Chicago  ozone  nonattainment  area 
under  the  Clean  Air  Act  (Act).  The 
piupose  of  the  post-1996  ROP  plan  is  to 
incrementally  reduce  ground-level 
ozone  (smog)  pollution  in  the  Chicago 
ozone  nonattainment  area  and  to 
provide  for  progress  toward  attainment 
of  the  1-hour  ozone  standard  in  this 
nonattainment  area.  The  submitted 
plan,  which  covers  the  period  of  1996 
through  1999  and  emission  reductions 
occurring  prior  to  November  15,  1999, 
shows  that  Illinois  reduced  emissions  of 
ozone-forming  pollutants  by  the 
amounts  required  by  the  Act  to  occur 
prior  to  November  15,  1999.  These 
pollutants  include  emissions  of  Volatile 
Organic  Compounds  (VOC)  and  Oxides 
of  Nitrogen  (NOx).  The  submittal 
includes  a  demonstration  that  the 
Chicago  area  has  also  achieved  a 
sufficient  emission  reduction  to  meet 
contingency  measure  requirements 
under  the  Act.  In  addition  to  the  post- 
1996  ROP  plan  and  the  contingency 
measure  provisions,  the  EPA  is 
approving,  as  a  revision  to  the  SIP, 
certain  Transportation  Control  Measiu^s 
(TCM)  included  in  the  plan.  EPA  is  also 
approving  a  1999  on-road  mobile  soiux:e 
emissions  budget  of  279.3  tons/day  of 
volatile  organic  compounds  for  the 
Chicago  ozone  nonattainment  area.  EPA 
proposed  approval  on  this  SIP  revision 
submittal  on  March  3,  2000.  This  final 
action  addresses  public  comments 
submitted  regarding  the  proposed 
rulemaking  and  the  State  submittal. 

DATES:  This  final  rule  is  effective 
January  17,  2001. 

ADDRESSES:  You  can  access  copies  of  the 
SIP  revision  request  and  the  Technical 
Support  Document  (TSD)  for  the 
proposed  rulemaking  on  the  SIP 
revision  request  at  the  following 
address:  U.S.  Environmental  Protection 


Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (We  recommend 
that  you  telephone  Edward  Doty  at  (312) 
886-6057  before  visiting  the  Region  5 
Office). 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
U.S.  Enviroiunental  Protection  Agency, 
Air  and  Radiation  Division  (AR-18J),  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (312)  886-6057, 
doty.edward@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
EPA. 

The  supplemental  information  is 
organized  in  the  following  order: 

I.  What  Is  EPA  Approving  In  This  Action? 
n.  What  Is  the  Procedural  Baclcground  of  the 
Illinois  Submittal  and  EPA  Rulemaking? 
in.  The  Illinois  Post-1996  ROP  Plan. 

A.  What  is  a  post-1996  ROP  plan? 

B.  What  is  the  contingency  measure 
requirement? 

C.  What  environmental  lienefits  does  the 
post-1996  ROP  plan  provide? 

D.  What  Illinois  counties  are  in  the  Chicago 
ozone  nonattainment  area? 

E.  Who  is  affected  by  the  Illinois  post-1996 
ROP  plan? 

F.  What  criteria  must  a  post-1996  ROP  plan 
meet  to  be  approved? 

G.  What  are  the  special  requirements  for 
claiming  NOx  reductions? 

IV.  Illinois'  Calculation  of  the  Needed  ROP 

Reduction. 

A.  How  does  Illinois  demonstrate  that  it 
meets  the  requirements  for  claiming  NOx 
reductions? 

B.  How  did  Illinois  calculate  the  needed 
ROP  and  contingency  measure 
reduction? 

1.  Proportion  of  VOC  to  NOx  Emission 
Reduction. 

2.  Emission  Baselines. 

3.  1999  Emission  Target  Level  to  Meet  ROP 
Emission  Reduction  Requirement. 

4.  1999  Projected  Growth  Level. 

5.  Emission  Reduction  Needed  for  ROP 
Reduction  Net-Of-Growth. 

6.  Calculation  of  the  Needed  Contingency 
Measure  Emission  Reduction. 

V.  The  Illinois  Post-1996  ROP  Plan  ConUol 

Strategies. 

A.  What  are  the  criteria  for  acceptable 
control  strategies? 

B.  What  are  the  control  strategies  under  the 
Illinois  post-1996  ROP  plan? 

1.  Point/ Area  Sources. 

a.  Title  IV  Acid  Rain  Power  Plant  Controls. 

b.  1999  Cold  Cleaning  Degreasing. 

c.  Stepan  Batch  Processes. 

d.  Municipal  Solid  Waste  Landfills. 

e.  Coke  Oven  By-Product  Plants. 

2.  Mobile  Sources. 

a.  Enhanced  Vehicle  Inspection/ 
Maintenance  Program. 

b.  Phase  I  Reformulated  Gasoline. 

c.  Post-1994  Tier  1  Vehicle  Emission  Rates. 

d.  1992  Vehicle  Inspection/Maintenance 
Amendments.  , 


e.  Federal  Gasoline  Detergent  Additive. 

f.  Federal  Non-Road  Small  Engine 
Standards. 

g.  Federal  Non-Road  Heavy-Duty  Engine 
Standards. 

h.  Clean-Fuel  Fleet  Vehicle  Program, 
i.  Energy  Policy  Act. 
j.  TCMs' 

C.  What  are  the  Federal  Register  citations 
for  the  Federal  approval  or  promulgation 
of  the  control  measures? 

D.  How  did  Illinois  calculate  the  emission 
reductions  for  the  control  strategies? 

E.  What  amount  of  emission  reduction  is 
achieved  by  each  control  strategy? 

VI.  Public  Comment  on  Proposed 
Rulemaking  and  EPA's  Response. 

Vn.  EPA's  Approval  of  the  TCMs  in  the  Post- 
1996  ROP  Plan. 

A.  What  are  TCMs? 

B.  What  are  the  TCMs  included  in  the 
Illinois  post-1996  ROP  plan? 

C.  How  do  TCMs  b)ecome  approvable  as 
revisions  to  the  SIP? 

D.  Are  the  Chicago  Area  1996-1999  TCMs 
approvable? 

Vni.  EPA  Review  of  the  Illinois  Post-1996 
ROP  Plan. 

A.  Why  is  the  Illinois  post-1996  ROP  plan 
approvable? 

B.  Why  is  the  contingency  measure  portion 
of  the  plan  approvable? 

IX.  Transportation  Conformity  Mobile  Source 

Budget. 

X.  Final  Rulemaking  Action. 

XI.  Administrative  Requirements. 

A.  Executive  Order  12866 

B.  Executive  Order  13045 

C.  Executive  Order  13084 

D.  Executive  Order  13132 

E.  Regulatory  Flexibility 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Petitions  for  Judicial  Review 

I.  What  Is  EPA  Approving  in  This 
Action? 

We  are  approving  the  following: 

A.  The  post-1996  ROP  plan  for  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (see  the  definition  of 
the  Chicago  ozone  nonattainment  area 
and  the  Illinois  portion  of  this  area 
below); 

6.  The  contingency  measure  plan  for 
this  area;  and, 

C.  TCMs  implemented  between  1996 
and  1999  in  the  area. 

We  are  approving  the  post- 1996  ROP 
plan  because  it  adequately  demonstrates 
that  the  State  has  achieved  a  permanent 
and  enforceable  emission  reduction  as 
required  for  a  post- 1996  ROP  plan  by 
the  Act  and  has  made  adequate 
incremental  progress  toward  attaining 
the  1-hour  ozone  standard  in  the 
Chicago  ozone  nonattainment  area.  The 
post-1996  plan  addressed  in  this 
rulemaking  covers  VOC  and  NOx 
emission  reductions  occurring  prior  to 
November  15,  1999. 
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The  State  also  submitted  with  the 
post-1996  ROP  plan  a  demonstration 
that  the  Chicago  area  meets  the 
contingency  measure  requirements  of 
the  Act.  We  are  approving  the 
contingency  measure  demonstration 
because  it  adequately  shows  a  3  percent 
reduction  in  emissions  beyond  that 
which  is  necessary  to  meet  the  ROP 
plan  requirements. 

We  are  approving  certain  TCMs 
submitted  with  the  post-1996  ROP  plan 
as  a  revision  to  the  SIP.  The  plan  relies 
on  these  TCMs  as  part  of  the  overall 
strategy  to  meet  the  ROP  emission 
reduction  requirement.  To  be  creditable, 
the  TCMs  must  be  incorporated  into  the 
SIP. 

n.  What  Is  the  Procedural  Background 
of  the  Illinois  Submittal  and  EPA 
Rulemaking? 

On  December  18,  1997,  the  State  of 
Illinois  submitted  the  post-1996  ROP 
plan  for  the  Chicago  ozone 
nonattainment  area  as  a  requested  SIP 
revision.  The  plan  was  submitted  to 
meet  the  Act's  requirement,  in  section 
182(c)(2)(B).  that  the  State  demonstrate 
a  9  percent  reduction  of  VOC  emissions 
in  the  Chicago  ozone  nonattainment 
area  for  the  3  year  period  between  1996 
and  1999.  The  State  submitted  proposed 
amendments  to  the  plan  on  December 
17,  1999,  and  January  14,  2000,  with  a 
request  for  us  to  parallel  process  the 
plan,  as  amended,  pursuant  to  the 
provisions  of  40  CFR  part  51,  appendix 
V.  On  January  21,  2000,  the  Illinois 
Environmental  Protection  Agency 
(Illinois  EPA)  transmitted  further 
changes  to  the  plan  in  response  to 
public  comments  received  at  the  State's 
January  18,  2000  pubHc  hearing.  On 
March  3,  2000.  we  published  a  proposed 
approval,  through  parallel  process,  on 
the  Illinois  proposed  plan  as  amended 
January  21,  2000.  (See  65  FR  11525).  On 
February  17,  2000,  Illinois  completed  its 
public  review  process  on  the  amended 
plan,  which  was  necessary  to  receive 
final  approval  by  us.  The  State 
completed  its  Responsiveness  Summary 
to  public  conunents  on  February  17, 
2000.  Illinois  also  submitted  its  final, 
adopted  post-1996  ROP  plan  on 
February  17,  2000.  No  changes  were 
made  to  the  plan  as  proposed  on 
January  14,  2000. 

During  the  30-day  public  comment 
period  for  our  March  3,  2000  proposed 
rulemaking,  we  received  one  public 
comment  letter  on  the  proposal.  We 
address  these  comments  in  section  VI  of 
this  action. 


m.  The  Illinois  Post-1996  ROP  Plan 

A.  What  Is  a  Post- 1996  ROP  Plan? 

An  ROP  plan  is  a  strategy  to  achieve 
timely  periodic  reductions  of  emissions 
that  produce  groimd-level  ozone  (smog) 
in  areas  that  are  not  attaining  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS).  A  post-1996  ROP  plan 
demonstrates  how  ozone-forming  VOC 
emissions  affecting  an  area  will  be 
reduced  by  9  percent  between  1996  and 
1999  (in  post-1996  ROP  plans,  NOx 
emission  reductions  may  be  substituted 
for  VOC  emission  reductions,  as 
discussed  below). 

ROP  plans  are  a  requirement  of  the 
Act  under  section  182.  Section 
182(c)(2)(B)  requires  States  with  ozone 
nonattainment  areas  classified  as 
serious  and  above  to  adopt  and 
implement  plans  to  achieve  periodic 
reductions  in  VOC  emissions  after  1996. 
The  requirement  is  intended  to  ensure 
that  an  area  makes  progress  toward 
attainment  of  the  ozone  NAAQS.  The 
post-1996  ROP  emission  reductions  are 
to  occur  at  a  rate  of  3  percent  per  year 
relative  to  the  1990  baseline  emissions, 
net  of  emission  growth,  averaged  over 
three-year  periods.  States  must  achieve 
the  first  three-year  9  percent  milestone, 
called  the  "post-1996  ROP  plan,"  by 
November  15,  1999.  Because  the 
Chicago  ozone  nonattainment  area  is 
classified  as  severe,  the  area  is  subject 
to  the  post- 1996  ROP  requirement. 

In  lieu  of  the  9  percent  VOC  emission 
reduction,  imder  section  182(c)(2)(C)  of 
the  Act,  the  post-1996  ROP  plan  (and 
subsequent  ROP  plans)  may  provide  for 
reductions  of  both  VOC  and  NOx 
emissions  as  long  as  the  combination  of 
VOC  and  NOx  emission  reductions 
result  in  ozone  concentration  reductions 
equivalent  to  or  exceeding  the  ozone 
concentration  reductions  resulting  fi-om 
the  9  percent  VOC  emissions  reduction. 
The  substitution  of  NOx  emission 
reductions  is  further  discussed  below. 

The  post-1996  ROP  plan  contains:  (1) 
Documentation  showing  how  the  State 
calculated  the  emission  reduction(s) 
needed  on  a  daily  basis  to  achieve  a  9 
percent  VOC  emission  reduction  (or  its 
equivalent  in  combined  VOC  and  NOx 
emission  reductions);  (2)  a  description 
of  the  control  measures  used  to  achieve 
the  emission  reduction;  and  (3)  a 
description  of  how  the  State  has 
determined  the  emission  reduction  from 
each  control  measure. 

On  December  18, 1997,  we  approved 
a  15  percent  ROP  plan  for  the  Chicago 
Area  which  showed  a  15  percent  VOC 
emission  reduction  between  1990  and 
1996,  as  required  under  section 
182(b)(1)  of  the  Act  (see  62  FR  66279). 
This  15  percent  reduction  is  a  measure 


of  progress  toward  achieving 
attainment.  The  Chicago  nonattairmient 
area,  however,  has  not  reached 
attainment  of  the  1-hour  ozone  NAAQS 
through  the  15  percent  reduction  alone. 
The  post-1996  ROP  plan  will  contribute 
to  continued  progress  toward  achieving 
attaiiunent  by  the  Act's  mandated  date 
of  November  15,  2007  for  the  Chicago 
ozone  nonattainment  area. 

B.  What  Is  the  Contingency  Measure 
Requirement? 

In  addition  to  the  post- 1996  ROP 
plan,  the  Illinois  submittal  also 
addresses  contingency  measures 
required  under  the  Act. 

Section  172(c)(9)  of  the  Act  requires 
States  with  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
adopt  contingency  measures  by 
November  15,  1993.  Such  measures 
must  provide  for  the  implementation  of 
specific  emission  control  measures  if  an 
ozone  nonattainment  area  fails  to 
achieve  ROP  or  fails  to  attain  the 
NAAQS  within  the  time-frame  specified 
under  the  Act.  Section  182(c)(9)  of  the 
Act  requires  that,  in  addition  to  the 
contingency  measures  required  under 
section  172(c)(9),  the  contingency 
measure  SIP  revisions  for  serious  and 
above  ozone  nonattainment  areas  must 
also  provide  for  the  implementation  of 
specific  measures  if  the  area  fails  to 
meet  any  applicable  milestone  in  the 
Act.  As  provided  by  these  sections  of 
the  Act,  the  contingency  measures  must 
take  effect  without  further  action  by  the 
State  or  by  the  EPA  Administrator  upon 
failure  by  the  State  to:  meet  ROP 
emission  reduction  milestones;  achieve 
attainment  of  the  1-hour  ozone  NAAQS 
by  the  Act's  required  deadline;  or 
achieve  other  applicable  milestones  of 
the  Act. 

Our  policy,  as  provided  in  the  April 
16,  1992,  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (General 
Preamble)  (57  FR  13498),  states  that  the 
contingency  measures,  in  total,  must 
generally  be  able  to  provide  for  a  3 
percent  reduction  of  1990  VOC  baseline 
emissions  beyond  the  reduction 
required  for  a  particular  milestone  year. 

While  all  contingency  measures  must 
be  fully  adopted  rules  or  measiu-es. 
States  can  use  the  measures  in  two 
different  ways.  A  State  can  choose  to 
implement  contingency  measures  before 
the  milestone  deadline.  Alternatively,  a 
State  may  decide  not  to  implement  a 
contingency  measiu«  until  an  area  has 
actually  failed  to  achieve  a  ROP  or 
attainment  milestone.  In  the  latter 
situation,  the  contingency  measure  must 
be  implemented  within  one  year 
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following  identification  of  a  milestone 
failure. 

In  the  December  18, 1997  rulemaking 
approving  the  15  percent  ROP  Plan  for 
the  Chicago  Area,  we  indicated  that  the 
15  percent  ROP  plan  had  enough 
emission  reductions  to  provide  a  3 
percent  reduction  beyond  the  15  percent 
reduction  required  for  1996.  The 
General  Preamble  indicates  that  the  3 
percent  reduction  "buffer"  must  be 
maintained  through  each  ROP 
milestone.  Therefore,  Illinois  must 
demonstrate  that  the  Chicago  area  has 
enough  contingency  measiu-e  reductions 
in  addition  to  the  reductions  claimed  for 
the  post- 1996  ROP  plan  to  maintain  the 
3  percent  emissions  reduction  buffer. 
Because  of  this  requirement,  Illinois' 
post- 1996  ROP  plan  identifies,  for 
contingency  purposes,  a  3  percent 
emission  reduction  beyond  the  emission 
reduction  required  for  ROP. 

C.  What  Environmental  Benefits  Does 
the  Post- 1996  ROP  Plan  Provide? 

The  proposed  Illinois  post-1996  ROP 
plan  shows  reductions  of  both  VOC  and 
NOx  emissions.  VOC  and  NOx 
contribute  to  the  formation  of  groimd- 
level  ozone  in  the  atmosphere. 

The  reactivity  of  ozone  causes  health 
problems  because  it  damages  lung 
tissue,  reduces  lung  function  and 
sensitizes  the  limgs  to  other  irritants. 
When  inhaled,  even  at  low  levels,  ozone 
can: 

•  Cause  acute  respiratory  problems 
such  as  shortness  of  breath,  chest  pain, 
wheezing,  and  coughing; 

•  Aggravate  asthma; 

•  Cause  significant  temporary 
decreases  in  limg  capacity; 

•  Cause  inflammation  of  limg  tissue; 

•  Lead  to  hospital  admissions  and 
emergency  room  visits;  and, 

•  Impair  the  body's  inunime  system, 
making  people  more  susceptible  to 
respiratory  illness,  including  bronchitis 
and  pneumonia. 

Repeated  exposure  to  ozone  at 
elevated  concentrations  for  several 
months  may  cause  permanent  structural 
damage  to  the  lungs. 

Because  ozone  usually  forms  in  hot 
weather,  anyone  who  spends  time 
outdoors  in  the  summer  is  at  risk, 
particularly  children,  moderate 
exercisers,  and  outdoor  workers. 
Children  are  at  greatest  risk  from 
exposure  to  ozone  because  their 
respiratory  systems  are  still  developing 
and  are  more  susceptible  to 
environmental  threats.  Children  also 
breathe  more  air  per  poimd  of  body 
weight  than  adults,  thus  increasing  the 
potential  impacts  of  their  exposure. 

People  with  existing  lung  disease, 
including  asthma,  chronic  bronchitis, 


and  emphysema,  are  at  particular  risk 
from  high  ozone  levels.  Since  they 
already  suffer  from  reduced  ability  to 
breathe,  these  individuals  are  often 
greatly  affected  by  the  increased 
impairment  that  can  result  from 
exposure  to  ozone. 

Ozone  also  affects  vegetation  and 
ecosystems,  leading  to  reductions  in 
agriculttiral  and  conmiercial  forest 
yields,  reduced  growth  and  survivability 
of  tree  seedlings,  and  increased  plant 
susceptibility  to  disease,  pests,  and 
other  enviroimiental  stresses  (e.g.,  harsh 
weather).  In  long-lived  species,  these 
effects  may  become  evident  only  after 
several  years  or  even  decades,  thus 
having  the  potential  for  long-term 
effects  on  forest  ecosystems.  Ground- 
level  ozone  damage  to  the  foliage  of 
trees  and  other  plants  also  can  decrease 
the  aesthetic  value  of  ornamental 
species  as  well  as  the  natural  beauty  of 
our  national  parks  and  recreation  areas. 

The  overall  ROP  emissions  reduction 
includes  VCX^  emissions  reductions 
from  sources  (industries,  vehicles,  etc.) 
within  the  Chicago  ozone 
nonattainment  area,  and  NOx  emission 
reductions  from  sources  within  the  State 
boundaries,  but  outside  of  the  Chicago 
and  Metro-East/St.  Louis  ozone 
nonattainment  areas. 

Although  the  plan's  NOx  reductions 
come  from  outside  the  nonattainment 
area,  the  reductions  are  nonetheless 
creditable  toward  meeting  the  overall 
required  ROP  reduction.  (See  "What  are 
the  special  requirements  for  claiming 
NOx  reductions?,"  below).  This  is 
because  downstate  NOx  emissions 
contribute  to  ozone  formation  in  the 
Chicago  ozone  nonattainment  area,  and 
reducing  such  emissions  helps  the 
Chicago  area  achieve  attainment  of  the 
ozone  NAAQS. 

It  should  be  noted  that  the  Illinois 
ROP  plan  dociunentation  refers  to  the 
term  "Volatile  Organic  Material"  (VOM) 
rather  than  VOC.  The  State's  definition 
of  VOM  is  equivalent  to  EPA's 
definition  of  VOC.  The  two  terms  are 
interchangeable  when  discussing 
volatile  organic  emissions.  For 
consistency  with  the  Act  and  EPA 
policy,  we  are  using  the  term  VOC  in 
this  rulemaking. 

D.  What  Illinois  Counties  Are  in  the 
Chicago  Ozone  Nonattainment  Area? 

The  Illinois  portion  of  the  Chicago 
ozone  nonattaiiunent  area  includes  the 
counties  of  Cook,  DuPage,  Kane,  Lake, 
McHenry,  and  Will,  and  the  townships 
of  Aux  Sable  and  Goose  Lake  in  Gnmdy 
Coimty,  and  Oswego  in  Kendall  County. 


E.  Who  Is  Affected  by  the  Illinois  Post- 
1996  ROP  Plan? 

The  post-1996  ROP  plan  does  not 
create  any  new  control  requirements. 
Rather,  it  is  a  demonstration  that 
existing  regidations  and  control 
programs  achieved  a  9  percent  emission 
reduction. 

The  post- 1996  ROP  plan  refers  to 
various  emission  control  regulations 
that  have  contributed  to  achieving  the 
required  emission  reduction  for  the 
Chicago  area.  These  regulations,  both 
Federal  and  State,  affect  a  variety  of 
industries,  businesses,  and,  through  the 
vehicle  inspection  and  maintenance 
program,  motor  vehicle  owners.  These 
regulations  are  already  federally 
enforceable  through  separate  SIP 
revisions  or  through  separate  EPA 
promulgation. 

The  "TCMs  submitted  with  the  post- 
1996  ROP  plan  are  the  only  State  ROP 
measures  that  are  not  already  part  of  the 
federally  approved  SIP.  We  are 
approving  these  TCMs  in  this 
rulemaking  action,  and  we  discuss  the 
TCM  approval  in  section  Vn  of  this 
rulemaking. 

F.  What  Criteria  Must  a  Post-1996  ROP 
Plan  Meet  To  Be  Appmved? 

Section  182(c)(2)(B)  establishes 
certain  elements  a  post- 1996  ROP  plan 
must  contain  for  approval.  These 
elements  are:  (1)  An  emission  baseline; 
(2)  an  emission  target  level;  (3)  an 
emission  reduction  estimate  to 
compensate  for  emission  growth 
projections  and  to  reach  the  ROP 
emission  reduction  goal;  and  (4) 
emission  reduction  estimates  for  the 
plan's  control  measures.  Through  these 
elements,  the  plan  must  show  that  the 
nonattainment  area  will  achieve  a  9 
percent  VOC  emission  reduction  by 
November  15,  1999  (or  its  equivalent  in 
combined  VOC  and  NOx  emission 
reductions). 

We  have  issued  several  guidance 
documents  for  States  to  use  in 
developing  approvable  post- 1996  ROP 
plans.  These  documents  address  such 
topics  as:  (1)  The  relationship  of  ROP 
plans  to  other  SIP  elements  required  by 
the  Act;  (2)  calculation  of  baseline 
emissions  and  emission  target  levels;  (3) 
procedures  for  projecting  emission 
growth;  and  (4)  methodology  for 
determining  emission  reduction 
estimates  for  various  control  measures, 
including  federal  measures. 

Our  January  1994,  policy  document, 
Guidance  on  the  Post- 1996  Rate-Of- 
Progress  Plan  and  the  Attainment 
Demonstration  (post-1996  policy), 
provides  States  with  an  appropriate 
method  to  calculate  the  emission 
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reductions  needed  to  meet  the  ROP 
emission  reduction  requirement.  A 
complete  list  of  ROP  guidance 
documents  is  provided  in  the  Technical 
Support  Document  (TSD)  for  the  March 
3,  2000  proposed  rulemaking  (65  FR 
11525)  on  the  State's  post-1996  ROP 
plan.  The  TSD  for  the  proposed 
rulemaking  can  be  obtained  from  the 
Region  5  office  at  the  address  indicated 
above. 

G.  What  Are  the  Special  Requirements 
for  Claiming  NO\  Reductions? 

If  a  post-1996  ROP  plan  relies  on  NOx 
reductions,  it  is  subject  to  certain 
additional  requirements.  As  noted 
above,  under  section  182(c)(2)(C)  of  the 
Act,  a  plan  can  substitute  NOx 
reductions  for  VOC  if  the  resulting 
reduction  in  ozone  concentrations  is  at 
least  equivalent  to  the  ozone  reduction 
that  would  occur  imder  a  plan  that 
relies  only  on  VOC  reductions.  As 
required  by  section  182(c)(2)(C),  we 
issued  policy  concerning  the  conditions 
for  demonstrating  equivalency  (see 
"NOx  Substitution  Guidance," 
December  1993).  Our  NOx  substitution 
policy  provides  that  a  ROP  plan  based 
in  part  on  a  NOx  substitution  strategy 
must  show  that  the  sum  of  the 
creditable  VOC  and  NOx  reduction 
percentages  (relative  to  1990  baseline 
emissions)  equal  or  exceed  a  total  of  9. 
Moreover,  the  State  must  provide 
technical  justification  that  the  NOx 
reductions  will  reduce  ozone 
concentrations  within  the 
nonattainment  eirea. 

On  December  29,  1997,  we  issued  a 
policy  memorandum  entitled, 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMlO  NAAQS" 
(December  1997  policy).  This  policy 
document  provides  that  a  State  included 
in  the  core  part  of  the  Ozone  Transport 
Assessment  Group  (OTAG)  domain 
(within  the  fine  grid  area  where  NOx 
emission  reductions  will  be  required) 


can  claim  ROP  credit  for  NOx 
reductions  that  occur  within  the  State's 
boundaries.  (For  more  information  on 
OTAG,  see  http://www.epa.gov/ttn/rto/ 
otag).  Illinois  is  within  the  core  of  the 
OTAG  domain.  Consequently,  the  State 
can  claim  NOx  reductions  from  outside 
of  the  Chicago  ozone  nonattaiiunent 
area,  but  within  the  State's  boimdaries, 
for  its  post-1996  ROP  plan,  provided  the 
State  submits  a  technical  analysis 
showing  that  NOx  reductions  outside  of 
the  nonattainment  area  will  reduce 
ozone  concentrations  in  the 
nonattainment  area. 

The  December  1997  policy  also  states 
that  a  nonattainment  area  which  has 
been  granted  a  NOx  waiver  can  still 
claim  NOx  reductions  from  outside  the 
nonattaiiunent  area,  but  within  the 
State's  boundaries,  if  such  reductions 
will  reduce  ozone  concentrations  within 
the  nonattainment  area.  We  granted  a 
NOx  waiver  for  the  Chicago  ozone 
nonattainment  area  on  January  26, 1996 
(61  FR  2428)  and  proposed  a  NOx 
waiver  for  the  Illinois  portion  of  the  St. 
Louis  ozone  nonattainment  area  on 
April  17,  2000  (65  FR  20404).  NOx 
waivers  are  authorized  under  section 
182(f)  of  the  Act.  A  State  can  obtain  a 
waiver  to  exempt  an  area  from  local 
NOx  control  requirements  if  it  can  show 
that  local  NOx  reductions  are  not 
beneficial  for  attainment  of  the  Ozone 
NAAQS.  Illinois  made  this 
demonstration  for  the  Chicago  ozone 
nonattainment  area,  and  a  NOx  waiver 
was  granted.  Illinois  has  made  a  similar 
demonstration  for  the  Illinois  portion  of 
the  St.  Louis  nonattainment  area.  OTAG 
modeling,  however,  has  shown  that 
several  NOx  waiver  areas  actually 
benefit  from  NOx  reductions  upwind 
and  outside  of  the  specific  locd  areas. 
Therefore,  under  the  December  1997 
policy,  a  State  can  credit  NOx 
reductions  outside  a  NOx  waiver  area, 
but  within  the  State's  boundaries,  if  the 
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State  provides  a  technical  analysis 
showing  that  the  NOx  reductions  will 
lower  ozone  concentrations  within  the 
nonattainment  area. 

rV.  Illinois'  Calculation  of  the  Needed 
ROP  Reduction 

A.  How  Does  Illinois  Demonstrate  That 
it  Meets  the  Requirements  for  Claiming 
NOx  Reductions? 

To  justify  claiming  upwind  NOx 
reductions  for  ROP,  Illinois  submitted 
results  of  both  the  OTAG  regional  ozone 
modeling  study,  and  ozone  modeling 
done  in  January  1 999  by  the  Lake 
Michigan  Air  Directors  Consortiiun 
(LADCO).  The  modeling  results  show 
that  downstate  NOx  reductions 
contribute  to  a  reduction  of  ozone 
background  concentrations  in  the 
Chicago  Area.  These  reduced 
background  concentrations  lead  to 
reduced  ozone  concentrations  within 
and  downwind  of  the  Chicago  area. 
Illinois,  therefore,  satisfies  the 
requirement  set  forth  in  the  December 
1 997  policy  that  NOx  reductions  outside 
of  the  nonattainment  area  must  reduce 
ozone  concentrations  within  the 
nonattainment  area  to  be  creditable  as 
ROP  reductions. 

B.  How  Did  Illinois  Calculate  the 
Needed  ROP  and  Contingency  Measure 
Reduction? 

The  following  tables  summarize  the 
State's  post-1996  ROP  calculations  for 
determining  the  needed  9  percent  ROP 
and  3  percent  contingency  measure 
emission  reductions.  The  calculation  of 
required  emission  reductions  was  based 
on  a  combination  of  VOC  and  NOx 
emission  reductions.  To  achieve  the  9 
percent  emission  reduction,  the  State 
chose  a  VOC/NOx  emission  reduction 
blend  of  a  2  percent  VOC  emission 
reduction  and  a  7  percent  NOx  emission 
reduction. 
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Tons  VOC/ 
Day 


Calculation  of  the  VOC  Target  Level  for  1999 

1990  Chicago  Area  Total  VOC  Emissions 

1990  ROP  VOC  Emissions  (Anthropogenic  only) 

1990-99  Noncreditable  Reductions  

1990  Adjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions)  

2  percent  of  Adjusted  Base  Year  Emissions 

1999  Fleet  Tumover  Correction  Factor 

1996  Target  Level  (From  15  percent  ROP  Plan)  

1999  Target  Level  (1996  Target  Level  minus  2  percent  Reductions  minus  Fleet  Tumover  Correction  Factor)  

Calculation  of  the  Needed  VOC  Reduction  Net-of-Gr.owth 

1996  VOC  Emissions  with  15  percent  ROP  Plan  Measures  

1999  Projected  VOC  Emissions  (1996  VOC  Emissions  Grown  to  1999  plus  Noncreditable  Emission  Reductions  Only) 


1,363.40 

1,216.56 

179.57 

1 ,036.99 

20.74 

28.46 

857.02 

807.82 


VOC  Creditable  Reduction  Needs  by  1999  Net-of-Growth  (1999  Projected  Emissions  minus  1999  Target  Level) 

Contingency  Measure  Requirement  (3  percent  of  Adjusted  Base  Year  Emissions)  

Total  VOC  Emission  Reductions  Required  „ 


Tons  VOC/ 
Day 


121.79 

31.11 

152.90 


NEEDED  NOx  REDUCTION  BY  1999 


Tons  NOx/ 
Day 


CalculatkMi  of  ttte  NOx  Target  Level  For  1999 

1990  Attainment  Area  Total  NOx  Emissions  

1990  ROP  NOx  Emissions  (Anthropogenic  only)  „ 

1990-99  Noncreditable  Reductions ", 

1990  Adjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions)  

7  percent  of  Adjusted  Base  Year  Emissions 

1999  Target  Level:  (1990  Adjusted  Base  Year  Emissions  minus  7  percent  Reductions) 

■      -  '  — ■ : . . . . 

Calculation  of  ttte  Needed  NOx  Reduction  Net-of-Growth 

1999  Projected  NOx  Emissions  (1996  NOx  Emissions  Grown  to  1999  plus  Noncreditable  Emission  Reductions  Only) 

Creditable  Reduction  Needs  by  1999  Net-of-Growth  (1999  Projected  Emissions  minus  1999  Target  Level) 

Contingency  Measure  Requirement  (All  Contingency  Coming  From  VOC  Portion  of  ROP  Plan) 

Total  NOx  Emission  Reduction  Required  


2085.80 
2085.80 

128.26 
1957.54 

137.03 
1820.51 


2063.03 

242.52 

0 

242.52 


835.81 
929.61 


Using  our  post-1996  policy,  Illinois 
calculated  the  needed  emissions 
reduction  by  taking  the  following  steps: 

(1)  Determine  what  proportion  of  the 
9  percent  reduction  is  VOC  and  what 
proportion  is  NOx; 

(2)  Establish  the  emission  baselines 
for  both  VOC  and  NOx; 

(3)  Calculate  the  emission  target  levels 
to  meet  the  overall  9  percent  reduction 
by  1999; 

(4)  Estimate  the  projected  emission 
growth  that  would  occiu-  if  no  9  percent 
emission  reduction  takes  place; 

(5)  Subtract  the  projected  emission 
level  from  the  emission  target  to 
determine  the  VOC  and  NOx  emission 
reduction  needed,  net  of  growth;  and, 

(6)  Calculate  the  needed  contingency 
measure  reduction. 

The  State  obtained  data  for 
developing  the  plan  from  the  Chicago 
ozone  nonattainment  area  15  percent 
ROP  Plan,  EPA  guidance  documents, 
and  information  received  fit)m  industry 
and  public  agencies. 

1.  Proportion  of  VOC  to  NOx  Emission 
Reduction 

Illinois'  post- 1996  ROP  plan  relies  on 
both  VOC  and  NOx  reductions  to  meet 
the  9  percent  reduction  in  ozone 
preciu'sors.  Under  Illinois'  plan,  the 
VOC  reduction  is  a  2  percent  reduction 
of  the  VOC  emissions  in  the  Illinois 
portion  of  the  Chicago  nonattainment 
area,  and  the  NOx  reduction  is  a  7 
percent  reduction  of  the  NOx  emissions 
within  the  State,  but  outside  of  the  NOx 


waiver  areas  (outside  of  the  ozone 
nonattainment  areas). 

2.  Emission  Baselines 

Under  our  post-1996  poUcy,  ROP 
plans  that  rely  on  both  VOC  and  NOx 
reductions  should  have  separate 
emission  baselines  for  VOC  and  NOx. 
The  Act  requires  baselines  to  represent 
1990  anthropogenic  emissions  on  a  peak 
ozone  season  weekday  basis.  Peak  ozone 
season  weekday  emissions  represent  the 
average  VOC  and  NOx  daily  emissions 
that  occur  on  weekdays  during  the  peak 
3-month  ozone  period  of  June  through 
August. 

Illinois  used  the  Chicago  area's  1990 
base  year  emission  inventory  as  the 
basis  for  the  VOC  baseline.  We 
approved  the  Chicago  area  1990 
inventory  as  a  SIP  revision  on  March  14, 
1995  (see  60  FR  13631). 

For  the  NOx  baseline,  Illinois  used 
the  1990  statewide  NOx  emission 
inventory  it  submitted  to  EPA  in 
response  to  the  NOx  SIP  Call  (see 
Federal  Register  63  FR  57356,  October 
27, 1998).  The  NOx  baseline  consists  of 
the  1990  emissions  which  occiured 
statewide,  but  excluding  emissions  from 
the  Chicago  and  Metro-East/St.  Louis 
ozone  nonattaiiunent  areas.  The  State 
excluded  the  nonattainment  area 
emissions  from  the  baseline  because  the 
State  is  relying  on  NOx  reductions  only 
from  the  State's  ozone  attainment  area, 
and  because  the  State  has  an  approved 
waiver  from  NOx  emission  controls  in 
the  Chicago  ozone  nonattainment  area 


and  has  sought  a  waiver  from  certain 
NOx  controls  in  the  Metro-East/St. 
Louis  ozone  nonattaiimient  area.  The 
EPA  proposed  to  approve  the  Metro- 
East/St.  Louis  NOx  waiver  on  April  17, 
2000  (see  Federal  Register  65  FR  20404. 
April  17,  2000).  Ulinois  EPA's  technical 
analysis  for  supporting  NOx 
substitution  shows  that  NOx  reductions 
which  occiu'  in  the  attainment  eirea 
reduces  ozone  concientrations  in  the 
Chicago  ozone  nonattainment  area. 
Therefore,  Illinois'  NOx  baseline  is 
consistent  with  the  State's  technical 
analysis  submitted  to  justify  NOx 
substitution  in  the  Chicago 
nonattainment  area  post- 1996  ROP  plan. 

The  Act  requires  that  the  ROP 
baseline  be  "adjusted"  to  exclude 
emissions  eliminated  by  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  and  Federal  Reid  Vapor 
Pressure  (RVP)  regulations  promulgated 
before  November  15,  1990.  Because 
these  regulations  were  promulgated 
before  the  1990  amendments  to  the  Act, 
the  Act  prohibits  States  from  claiming 
ROP  reductions  from  these  regidations. 
To  achieve  an  accurate  ROP  target, 
however,  the  State  must  subtract  the 
noncreditable  reductions  from  the 
baseline  to  reflect  the  impact  of  these 
reductions  on  1999  emissions.  The 
resulting  inventory  is  called  the 
"adjusted  base  year  inventory." 

The  adjusted  base  year  inventory 
under  the  Illinois  post- 1996  ROP  plan  is 
different  than  the  adjusted  inventory 
used  under  the  15  percent  ROP  Plan. 
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This  is  because  the  emission  reduction 
associated  with  the  FMVCP  program 
changes  over  time  as  fleet  turnover 
occurs,  i.e.,  old  vehicles  in  an  area  are 
replaced  with  new  vehicles.  Illinois 
EPA  determined  the  emission  reduction 
associated  with  the  noncreditable 
FMVCP  and  RVP  programs  by  using  our 
MOBILE  emission  factors  program. 

3.  1999  Emission  Target  Level  to  Meet 
ROP  Emission  Reduction  Requirement 

After  the  State  establishes  the 
adjusted  base  year  emission  inventories, 
the  next  step  is  to  calculate  the  VOC  and 
NOx  emission  target  levels  for  1999.  Our 
post- 1996  policy  provides  the  method 
for  calculating  target  levels.  To  calculate 
the  VOC  target,  the  State  first  identified 
the  previous  milestone  target,  which  in 
this  case  is  the  1996  target  level  under 
the  15  percent  plan.  From  the  1996 
target  level,  the  State  subtracted  (1)  the 
percent  reduction  required  to  meet  the 
ROP  requirement,  and  (2)  the  fleet 
turnover  correction  factor. 

The  State  obtained  the  1996  VOC 
target  level  fi-om  the  15  percent  ROP 
Plan.  The  percent  reduction  used  is  2 
percent  of  the  adjusted  base  year 
inventory.  The  fleet  turnover  correction 
factor  represents  the  emission  reduction 
that  has  occurred  under  the  pre- 1990 
Act  FMVCP  and  RVP  regulations 
between  consecutive  milestone  years, 
i.e.,  1996  to  1999.  Since  the  1996  target 
level  and  the  2  percent  ROP  reduction 
do  not  factor  in  these  reductions,  the 
fleet  turnover  correction  factor  is 
necessary  to  accurately  calculate  the 
emission  level  that  must  be  achieved  by 
1999. 

For  NOx,  a  1996  target  level  from  a  15 
percent  plan  does  not  exist.  Therefore, 
the  State  needs  only  to  subtract  the  7 
percent  adjusted  emission  inventory 
reductions,  and  the  noncreditable  NOx 
reductions  from  the  pre-1990  Act 
FMVCP  program,  from  the  1990 
adjusted  base  year  emission  inventory. 
No  fleet  correction  factor  is  necessary 
when  calculating  the  NOx  target  this 
way. 

4.  1999  Projected  Growth  Level 

To  account  for  soiux:e  emission 
growth  between  1990  and  1999,  the 


State  must  develop  projected  emission 
inventories  for  VOC  and  NOx-  The 
projected  emission  inventories  represent 
what  emissions  would  be  expected  in 
1999  if  no  post-1996  ROP  control 
measures  had  been  implemented. 

The  State  established  the  projected 
emission  inventories  for  point,  area,  and 
nonroad  source  categories  by  taking  the 
1990  emission  inventories  and  applying 
either  EPA  growth  factors,  or  State 
justified  growth  factors.  Projected 
vehicle  emissions  were  established 
using  the  MOBILE  model.  The  projected 
emission  inventory  for  NOx  is 
consistent  with  the  emission  inventory 
data  which  the  State  submitted  to  us  in 
response  to  the  NOx  SIP  call. 

5.  Emission  Reduction  Needed  for  ROP 
Reduction  Net-Of-Growth 

According  to  the  State's  calculations, 
a  152.90  TPD  VOC  emission  reduction 
is  needed  in  the  Chicago  ozone 
nonattainment  area,  and  a  242.52  TPD 
NOx  emission  reduction  is  needed  in 
the  Illinois  ozone  attainment  areas  to 
meet  the  9  percent  ROP  requirement. 

6.  Calculation  of  the  Needed 
Contingency  Measure  Emission 
Reduction 

Consistent  with  guidance  provided  in 
the  General  Preamble,  Illinois 
determined  the  emission  reduction 
needed  to  meet  the  contingency 
measure  requirement  by  multiplying  3 
percent  of  the  1990  adjusted  base  year 
VOC  emissions.  Based  on  this 
calculation,  the  needed  contingency 
measure  reduction  for  the  Chicago 
nonattainment  area  is  31.11  TPD  of 
VOC. 

V.  The  Illinois  Post-1996  ROP  Plan 
Control  Strategies 

A.  What  Are  the  Criteria  for  Acceptable 
Control  Strategies? 

Under  section  182(b)(1)(C)  of  the  Act, 
emission  reductions  claimed  for  ROP 
must  be  creditable  to  the  extent  that  the 
reductions  have  actually  occvirred 
before  the  applicable  ROP  milestone 
date,  i.e.,  by  November  15,  1999. 

To  meet  this  requirement,  our  policy 
provides  that  all  credited  emission 


reductions  must  be  real,  permanent,  and 
enforceable.  In  addition,  the  plan's 
control  measiues  must  be  adopted  and 
implemented  before  November  15, 1999. 

Post-1996  plans  must  also  adequately 
dociunent  the  methods  used  to  calculate 
the  emission  reduction  for  each  control 
measure.  Our  policy  under  the  General 
Preamble  provides  that,  at  a  minimum, 
the  methods  should  meet  the  following 
four  principles:  (1)  Emission  reductions 
from  control  measures  must  be 
quantifiable:  (2)  control  measures  must 
be  enforceable;  (3)  interpretation  of  the 
control  measures  must  be  replicable; 
and,  (4)  control  measiues  must  be 
accountable. 

Section  182(b)(1)(D)  of  the  Act  places 
limits  on  what  control  measures  States 
can  include  in  ROP  plans.  All 
permanent  and  enforceable  control 
measures  occurring  after  1990  are 
creditable  with  the  following 
exceptions:  (1)  FMVCP  requirements 
promulgated  by  January  1,  1990;  (2)  RVP 
regulations  promulgated  by  November 
15,  1990;  (3)  Reasonably  Available 
Control  Technology  (RACT)  "Fix-Up" 
regulations  required  under  section 
182(a)(2)(A)  of  the  Act;  and  (4) 
Inspection  and  Maintenance  (I/M) 
program  "Fix-Ups"  as  required  imder 
section  182(a)(2)(B)  of  the  Act. 

B.  What  Are  the  Control  Strategies 
Under  the  Illinois  Post-1996  ROP  Plan? 

1 .  Point/ Area  Sources 

a.  Title  IV  Acid  Rain  Power  Plant 
Controls.  Under  title  FV  of  the  Clean  Air 
Act,  certain  power  plants  are  required  to 
limit  NOx  emissions  to  reduce  acid  rain. 
These  NOx  reductions,  in  tiun,  benefit 
the  Chicago  area  in  dealing  with  its 
ozone  nonattainment  problem. 

Phase  I  of  the  acid  rain  regulation 
began  on  January  1,  1996,  and  Phase  II 
began  January  2000.  Illinois  is  claiming 
credit  for  NOx  control  measures  that 
certain  power  plants  have  implemented 
to  meet  the  Federal  acid  rain  rules. 

The  power  plants  that  Illinois  is 
claiming  NOx  reductions  from  are  the 
following: 


Plant  name 

Unit(s) 

Control  technology 

Emission 
Reduction 
NOx  TPD 

Illinois  Power 

Baldwin  1  

Selective  Catalytic  Reduction  

Selective  Catalytic  Reduction  

Low  NOx  Burner 

Low  NOx  Burner 

Boiler  Tuning  Modifications  

50  00 

Illinois  Power 

Baldwin  2  

Baldwin  3 

44  85 

Illinois  Power 

16  10 

Illinois  Power 

Vermillion  1  -2 

548 

Illinois  Power 

Hennepin  1-2  

Joppa  1-6 

3  78 

Electric  Energy 

Low  NOx  Bumer 

Change  to  Low-Sulfur  Coal 

51  85 

Commonwealth  Edison 

Powerton  5-6 

14  30 

Dominion  Energy  

Kincaid  1-2 

Change  to  Low-Sulfur  Coal  

18.39 
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Plant  name 

Unit(s) 

Control  technology 

Emission 
Reduction 
NOx  TPD 

Cilco  

Edwards  2-3 

Low  NOx  Bumer 

17.18 

Baldwin  3,  Vermillion  1-2,  Hennepin 
2,  and  Joppa  1-6  are  subject  to  Phase  I 
NOx  emission  rates  under  the  Federal 
acid  rain  rules.  Powerton  5-6  and 
Kincaid  1-2  were  required  to  change  to 
low-sulfur  coal  to  meet  sulfur  dioxide 
limitations  under  the  Federal  acid  rain 
ndes;  low-sulfur  coal  has  reduced  NOx 
emission  rates  at  these  plants. 

Baldwin  1-2,  and  Edwards  2-3  are 
subject  to  the  acid  rain  Phase  II  NOx 
emission  limitations,  which  took  effect 
January  2000.  NOx  reductions  from 
these  sources  are  creditable  because  the 
power  plants  actually  implemented 
confrol  measures  to  meet  the  Phase  II 
requirements  prior  to  November  15, 
1999. 

The  State  determined  emission 
reductions  using  OTAG  data,  as  well  as 
data  from  Continuous  Emission 
Monitors  (CEM)  at  the  plants. 

b.  1999  Cold  Cleaning  Degreasing. 
This  rule  establishes  vapor  pressure 
standards  for  cold  cleaning  degreasing 
solvents  sold  or  used  in  the  Chicago 
ozone  nonattainment  area.  Cold 
cleaning  degreasing  takes  place  at  auto 
repair  shops,  car  dealerships,  machine 
shops  and  other  metal  fabrication,  and 
manufacturing  businesses.  Cold 
cleaning  degreasers  typically  consist  of 
a  holding  tank  containing  solvent, 
connecting  hoses,  and  a  small  vat  where 
components  are  sprayed  and  brushed 
clean.  The  rule  regulates  both  the 
suppliers  and  users  of  cold  cleaning 
degreasing  solvents  in  the 
nonattainment  area.  Beginning  March 
15,  1999,  the  rule  limits  the  vapor 
pressure  of  solvent  to  2.0  millimeters  of 
mercury  (0.038  pounds  per  square  inch) 
measured  at  20  degrees  Celsius  (68 
degrees  Fahrenheit). 

c.  Stepan  Batch  Processes.  On  April  2, 
1996,  we  approved  Illinois'  batch 
process  RACT  rule  as  a  revision  to  the 
SIP.  Under  the  rule,  the  process  vents  at 
batch  operations  must  be  controlled 
with  a  reduction  efficiency  of  90  percent 
(or  down  to  a  VOC  concentration  of  no 
more  than  20  parts  per  million  volume). 
Illinois  had  claimed  credit  for  the  rule 
imder  the  15  percent  plan.  At  the  time 
of  rulemaking  on  the  15  percent  plan, 
however,  we  did  not  allow  credit  for 
controls  at  Stepan  Company's  Milldale 
facility  because  of  uncertainty  whether 
the  controls  at  the  facility  were 
implemented  before  or  after  1990.  As 
part  of  the  December  17,  1999  post-1996 
ROP  amended  submittal,  Illinois 


submitted  documentation  showing  that 
the  controls  were  implemented  after 
1990.  Therefore,  in  this  rulemaking,  we 
are  approving  credit  for  the  emission 
reductions  which  occiured  at  Stepan 
Company.  These  emission  reductions 
were  ultimately  not  needed  for  approval 
of  Illinois*  15  percent  ROP  plan,  and, 
therefore,  are  creditable  toward  the  post- 
1996  ROP  plan  requirements. 

d.  Municipal  Solid  Waste  Landfills. 
On  November  23,  1998  (63  FR  64628), 
we  approved  Illinois'  section  lll(d)/129 
State  Plan  for  municipal  solid  waste 
landfills.  The  State  plan  includes 
regulations  requiring  the  control  of  Non- 
Methane  Organic  Compound  (NMOC) 
emissions  at  existing  landfills  that  have 
a  design  capacity  threshold  equal  to  or 
greater  than  2.5  million  megagrams  (Mg) 
measured  in  mass  units  and  2.5  million 
cubic  meters  measured  in  volume  imits, 
and  that  have  an  annual  emissions  equal 
to  or  greater  than  50  Mg/year  of  NMC)C 
gases.  The  rule  adopts  our  March  12, 
1996,  Emission  Guidelines  for  this 
source  category  (see  61  FR  9905). 
Subject  landfills  must  install  a  well- 
designed  and  well-operated  collection 
and  control  system  to  reduce  NMOC 
gases.  A  portion  of  NMOC  is  VOC,  and 
therefore  landfill  controls  are  creditable 
toward  the  ROP  plan.  In  the  Chicago 
ozone  nonattainment  area,  there  are 
twelve  landfills  which  have  installed 
and  are  operating  the  required  gas 
collection  and  control  systems  pursuant 
to  construction  permits. 

e.  Coke  Oven  By-Product  Plants.  This 
Federal  National  Emission  Standard  for 
Hazardous  Afr  Pollutants  (NESHAP) 
applies  to  all  furnace  and  foundry  coke 
oven  by-product  recovery  plants.  The 
NESHAP  requires  that  process  vessels 
and  tar  storage  tanks  in  furnace  and 
foimdry  coke  by-product  recovery 
plants  be  enclosed  and  that  emissions 
be  ducted  to  an  enclosed  point  in  the 
by-product  recovery  process  where  they 
are  to  be  recovered  or  destroyed.  This 
requirement  is  based  on  the  use  of  a  gas 
blanketing  system.  The  same 
requirement  also  applies  to  storage 
tanks  for  benzene,  benzene-toluene- 
xylene  mixttues,  and  light-oil  in  furnace 
coke  by-product  recovery  plants.  The 
standard  also  calls  for  visual  inspections 
and  monitoring  (leak  detection  and 
repair)  as  well  as  annual  maintenance 
inspections. 

It  should  be  noted  that  Illinois 
originally  claimed  credit  in  the 


December  18,  1997,  post-1996  ROP  plan 
submittal  for  the  Emission  Reduction 
Marketing  System  (ERMS),  a  new  State 
regulation  establishing  a  VOC  cap  and 
trade  requirement  for  Chicago  area 
stationary  soiures.  The  ERMS  program, 
however,  has  been  delayed  beyond 
November  15,  1999.  Therefore,  Illinois 
is  not  claiming  credit  in  the  final  post- 
1996  ROP  plan  for  ERMS.  Nonetheless, 
Illinois  EPA  plans  to  rely  on  the  ERMS 
program  in  future  ROP  plans. 

2.  Mobile  Sources 

a.  Enhanced  Vehicle  Inspection/ 
Maintenance  Program.  The  Act  requires 
Illinois  to  establish  an  enhanced  vehicle 
I/M  program  in  the  Chicago  area  to 
achieve  a  higher  emission  reduction 
than  the  State's  original  I/M  program. 
Enhanced  I/M  covers  more  vehicles  in 
operation  in  the  fleet  and  employs  more 
effective  techniques  for  finding  high 
emitting  vehicles.  The  new  program  also 
has  additional  features  to  ensure  that  all 
vehicles  are  tested  properly  and  are 
effectively  repaired. 

We  approved  the  Illinois'  enhanced 
I/M  program  for  the  Chicago  ozone 
nonattainment  area  on  February  22. 
1999  (64  FR  8517).  The  State  began 
testing  vehicles  imder  the  new  program 
on  February  1, 1999. 

A  single  contractor,  Envirotest,  Inc., 
operates  a  test-only  centralized  network 
for  inspections  and  re-inspection.  The 
I/M  contractor  has  constructed  or 
retrofitted  all  the  emission  test  sites 
required  under  the  State  I/M  contract. 

The  Illinois  I/M  program  requires 
coverage  of  all  1968  and  newer  gasoline- 
powered  light-duty  passenger  cars  and 
light-duty  trucks  up  to  8,500  pounds 
Gross  Vehicle  Weight  Rating  (GVWR). 
The  program  requires  all  applicable 
1981  and  newer  vehicles  to  meet  an 
IM240  exhaust  test  (a  test  that  simulates 
actual  driving  conditions  using  a 
dynamometer).  These  vehicles  must  also 
undergo  a  gas  cap  check  to  reduce 
evaporative  emissions.  All  applicable 
1968  through  1980  vehicles  will  be 
subject  to  a  basic  idle  emission  exhaust 
test.  The  frequency  of  the  test  is 
biennial,  with  the  first  four  years  of  a 
new  vehicle  excluded. 

Due  to  the  delay  in  implementation  of 
the  enhanced  I/M  program,  we 
requested  Illinois  EPA  to  revise  its 
original  VOC  emission  reduction 
estimate  from  30.10  TPD  to  15  TPD. 
which  represents  only  the  level  of 
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emission  reduction  that  occurred 
between  February  1,  1999.  and 
November  15,  1999.  Since  the  15  TPD 
reduction  does  not  reflect  the  program's 
hill  cutpoints,  and  thus,  emission 
reduction  potential,  additional  emission 
reduction  credit  will  be  available  for  use 
in  hituie  ROP  plans. 

b.  Phase  I  Reformulated  Gasoline. 
Beginning  January  1, 1995,  EPA 
regulations  require  only  reformulated 
gasoline  to  be  sold  in  the  Chicago  ozone 
nonattainment  area.  Reformulated 
gasoline  is  specially  designed  to  result 
in  less  VOC  emissions  occiuring  from 
motor  vehicle  operation  and  gasoline 
evaporation.  Illinois  ran  our  MOBILE 
model  and  determined  that  Phase  I  of 
the  reformulated  gasoline  requirement 
achieved  65.5  TPD  of  VOC  emission 
reductions  in  the  Chicago  ozone 
nonattainment  area  in  1999. 

c.  Post- 1994  Tier  1  Vehicle  Emission 
Rates.  Pursuant  to  section  202  of  the 
Act,  we  promulgated  new  standards  that 
tighten  emission  control  requirements 
for  passenger  cars  and  light-duty  trucks, 
called  "Tier  1"  standards.  The 
standards,  fully  effective  in  1996,  are 
approximately  twice  as  stringent  as  pre- 
1990  vehicle  standards. 

Tier  1  standards  require  both  VOC 
and  NOx  emission  reductions.  Illinois  is 
claiming  VOC  reductions  from  Tier  1 
that  occur  within  the  Chicago  ozone 
nonattainment  area,  and  NOx 
reductions  that  occur  within  the  Illinois 
ozone  attainment  areas. 

d.  1 992  Vehicle  Inspection/ 
Maintenance  Amendments.  In  1992, 
Illinois  added  improvements  to  its 
original  I/M  program  as  a  result  of  an 
agreement  resolving  a  lawsuit  between 
Wisconsin  and  EPA.  Illinois  added  a 
tamper  check  and  two-speed  idle  test  to 
the  basic  I/M  program  in  the  Chicago 
metropolitan  area.  The  State  also 
increased  the  coverage  of  the  program 
over  the  Chicago  metropolitan  area. 
Illinois  fully  implemented  these 
changes  to  the  I/M  program  in  1992. 

e.  Federal  Gasoline  Detergent 
Additive.  Beginning  January  1, 1995, 


Federal  regulations  require  that  gasoline 
sold  nationwide  must  contain  additives 
to  prevent  accumulation  of  deposits  in 
engines  and  fuel  systems.  Preventing 
such  deposits  maintains  the  efficiency 
of  engine  systems  and  reduces  VOC 
emissions  resulting  from  engine 
efficiency  degradation. 

f.  Federal  Non-Road  Small  Engine 
Standards.  Illinois  is  claiming  emission 
reduction  credit  from  two  Federal  rules 
which  affect  gasoline  noiuoad  engines, 
the  1995  Federal  emission  standards  for 
nonroad  engines  at  25  horsepower  (hp) 
and  below,  and  the  1996  marine 
gasoline  engine  standards. 

The  nonroad  engine  standards, 
beginning  in  model  year  1997,  primarily 
affects  two  stroke  and  four  stroke  lawn 
and  garden  equipment,  and  light 
commercial,  construction,  and  logging 
equipment.  The  marine  engine  rule 
applies  to  marine  spark-ignition  engines 
for  outboards,  personal  watercraft,  and 
jet  boats,  beginning  in  model  year  1998. 
Illinois  EPA  estimated  the  emission 
reduction  for  these  standards  through 
the  use  of  our  guidance  document, 
"Future  Nonroad  Emission  Reduction 
Credits  for  Court-Ordered  Noru-oad 
Standards,"  dated  November  28, 1994. 

The  State  also  claims  an  emission 
reduction  for  the  impact  the 
reformulated  gasoline  program  has  on 
nonroad  engines.  Our  guidance 
dociunent,  "VOC  Emission  Benefits  for 
Nonroad  Equipment  with  the  Use  of 
Federal  Phase  I  Reformulated  Gasoline," 
dated  August  18,  1993,  provides  the 
methodology  for  determining  the 
emission  reduction  impact  of 
reformulated  gasoline  on  nonroad 
engines  and  was  used  by  Illinois  to 
determine  the  emission  reduction  credit 
for  this  control  measure. 

g.  Federal  Non-Road  Heavy-Duty 
Engine  Standards.  In  1994,  we 
promulgated  national  NOx  emission 
standards  for  large  nonroad 
Compression  Ignition  (CI)  engines  at  50 
hp  and  above.  Such  engines  include 
farm  tractors,  bulldozers,  and  forklifts. 


This  standard  is  the  "Tier  1"  standard 
for  CI  engines  at  or  above  50  hp. 
Implementation  of  the  standard  began 
January  1,  1996.  Illinois  is  claiming 
credit  for  the  NOx  reductions  this 
regulation  achieves  in  the  Illinois  ozone 
attaiiunent  area. 

h.  Clean-Fuel  Fleet  Vehicle  Program. 
The  State  has  a  Clean-Fuel  Fleet  (CFF) 
rule  which  requires  certain  vehicle 
fleets  in  the  Chicago  ozone 
nonattairunent  area  to  purchase  vehicles 
with  tighter  emission  standards  than 
conventional  vehicles.  The  program 
affects  fleets  with  ten  or  more  vehicles 
which  can  be  centrally  fueled. 
Beginning  with  model  year  1999, 
covered  fleets  must  ensiue  that  a  certain 
percentage  of  new  vehicle  acquisitions 
are  certified  to  meet  EPA's  Low 
Emission  Vehicle  (LEV)  emission 
standards.  In  model  year  1999,  30 
percent  of  new  light-duty  vehicles  and 
50  percent  of  heavy-duty  vehicles 
acquired  by  covered  fleets  must  be 
certified  LEVs. 

i.  Energy  Policy  Act.  The  National 
Energy  Policy  Act  (EPAct)  was  enacted 
in  October  1992.  EPAct  mandates 
implementation  (use)  of  Altemadve 
Fueled  Vehicles  (AFVs)  in  Federal, 
State,  and  utility  company  fleets.  EPAct 
requires  that  25  percent  of  new  vehicle 
purchases  by  Federal  fleets,  10  percent 
of  new  vehicle  purchases  by  State  fleets, 
and  30  percent  of  new  vehicle 
purchases  by  utility  fleets  must  be  AFVs 
beginning  in  1996.  Illinois  EPA 
estimated  that,  by  1996,  2,000  AFVs 
were  operating  in  the  Chicago  ozone 
nonattairunent  area. 

j.  TCMs.  See  Part  VII  of  this  Federal 
Register  docimient,  "EPA's  approval  of 
the  TCMs  in  the  post-1996  ROP  plan," 
for  a  description  of  the  TCMs  for  which 
Illinois  is  claiming  credit  to  meet  the  9 
percent  reduction  requirement. 

C.  What  are  the  Federal  Register  citations 
for  the  Federal  approval  or 
promulgation  of  the  control  measures? 


Federal  Approval  or  Promulgation  of  Control  Measures 


Control  measure 

Title  IV  Acid  Rain  Power  Plant  Controls  

1999  Cold  Cleaning  Degreasing  

Batch  Process  Rule  

Muntcipal  Solid  Waste  Landfills 

Coke  Oven  By-Products  Recovery  NESHAP 

Enhanced  Vehicle  I/M  Program  

Reformulated  Gasoline 

Post- 1994  Tier  1  Vehicle  Emission  Rates  ... 

1992  Vehicle  I/M  Program  Amendments  

Federal  Gasoline  Detergent  Additive  


Date  of  EPA  approval  or  promulgation 


Federal  Regulation,  40  CFR  72-78,  April  13.  1995  (60  FR  18761). 

November  26,  1997  (62  FR  6295). 

April  2,  1996  (61  FR  14484). 

Novemtjer  23,  1998  (63  FR  64628) 

Federal  Regulation,  40  CFR  61  Subpart  L,  September  14.  1989  (54  FR 

38047). 
Febmary  22,  1999  (64  FR  8517). 
Federal  Regulation,  40  CFR  80,  Subpart  D,  Febmary  16,  1994  (59  FR 

7716). 
Federal  Regulation,  40  CFR  86,  June  5,  1991  (56  FR  25724). 
April  9,  1996(61  FR  15715). 
Federal  Regulation,  40  CFR  80,  Subpart  G,  November  1,  1994  (59  FR 

54706). 
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Federal  Approval  or  Promulgation  of  Control  Measures— Continued 


Control  measure 


TCMs  ;. 

1992  EPAct 

Federal  Nonroad  Small  Gasoline  Engine  Standards 
Federal  Marine  Spark — Ignition  Engine  Standard  .... 
Federal  Nonroad  Large  Diesel  Engine  Standards  .... 
CFF  Vehicle  Program 


Date  of  EPA  approval  or  promulgation 


EPA  Is  promulgating  approval  in  this  rulemaking  action. 
Federal  Regulation,  10  CFR  490,  March  14,  1996  (61  FR  10621). 
Federal  Regulation,  40  CFR  90.  July  3,  1995  (60  FR  34582). 
Federal  Regulation,  40 .CFR  91,  October  4,  1996  (61  FR  52087). 
Federal  Regulation,  40  CFR  89,  June  17,  1994  (59  FR  31306) 
March  19,  1996  (61  FR  11139). 


D.  How  Did  Illinois  Calculate  the 
Emission  Reductions  for  the  Control 
Strategies? 

We  have  issued  several  policy 
documents,  listed  in  the  TSD  for  the 
April  17,  2000  proposed  rulemaking, 
which  provide  assumptions  for  States  to 
use  in  quantifying  emission  reductions. 
We  have  also  developed  the  MOBILE 
model  for  the  States  to  calculate 
emission  reductions  from  mobile 
soiut:es. 

The  State  appropriately  used  our 
policy  documents  and  MOBILE  model 
for  calculating  emission  reductions. 
Illinois  obtained  the  necessar>'  data  for 
quantifying  the  source  baselines  and 
emission  reductions  from  its  1990 
emission  inventory,  OTAG  inventory 
submittal,  CEM  data  (for  acid  rain 
reductions),  permit  information,  and 
from  surveying  affected  industries. 


Where  Illinois  had  to  develop  its  own 
assiunptions  regarding  emission 
reductions,  the  assumptions  were 
adequately  justified  based  on  existing 
data. 

It  should  be  noted  that  Illinois  is 
claiming  post-1996  ROP  credit  for 
mobile  and  nonroad  source  measiu^s 
that  were  part  of  the  15  percent  ROP 
Plan,  including  Tier  1,  I/M  expansion, 
Phase  I  reformulated  gasoline,  nonroad 
small  engine  standards.  Federal 
detergent  additive,  and  EPAct.  No 
double-coimting  of  emission  reductions, 
however,  has  occurred.  Unlike  other  15 
percent  control  measures,  the  State  did 
not  consider  these  measures  when 
calcidating  the  1999  projected  growth 
inventory.  The  State  treated  these 
reductions  separately  because  the 
impacts  of  these  measiues  change  over 
time  due  to  fleet  turnover. 


As  noted  in  section  FV  of  this  final 
rulemaking,  the  State  calculated  the 
projected  growth  in  emissions  assuming 
no  post-1996  ROP  emission  reductions 
in  place,  and  subtracted  the  1999  target 
from  the  projected  emissions  to  find  the 
needed  reduction  net-of-growth.  The 
impact  on  the  plan  would  be  the  same 
if  Illinois  factored  in  the  above  control 
measures  in  the  1999  projected  growth 
inventory  and  had  not  treated  these 
measures  as  creditable  post- 1996  ROP 
reductions.  Therefore,  Illinois  can  claim 
reductions  from  these  measures  as 
legitimate  post-1996  ROP  reductions. 

E.  What  Amount  of  Emission  Reduction 
Is  Achieved  by  Each  Control  Strategy? 

The  following  tables  summarize  the 
State's  VOC  and  NOx  reduction  claims 
for  the  post- 1996  ROP  control  measures, 
and  the  amoimt  of  reductions  we  find 
acceptable. 


Control  measure 


VOC  reduction 

state  claimed 

tons/day 


VOC  reduction 
credit  accept- 
ed tons/day 


Mobile  Source  Measures 

Post-1994  Tier  1  Vehicle  Emission  Rates 

Phase  I  Reformulated  Gasoline 

Federal  Detergent  Additive  Gasoline  

1992  I/M  Program  Improvements 

Enhanced  I/M  Program 

Conventional  TCMs 

National  Energy  Policy  Act  of  1992  ....► 

Federal  Non-Road  Small  Engine  Standards  

National  Low  Emission  Vehicle  Program  

Clean  Fuel  Fleet  Vehicle  Program  

Subtotal  

Industrial  Source  Measures 

ERMS 

Stepan  Batch  Process  Rule  Credit 

Municipal  Solid  Waste  Landfill 

Coke  Oven  By-Product  NESHAP 

Subtotal  , 

Area  Source  Measures 

1999  Cold  Cleaning  Degreasing  Limits 

Total  1999  creditable  VOC  reductions  


16.80 

65.50 
2.20 
7.00 

30.10 
2.00 
0.20 

23.43 

Deferred 

0.30 

147.53 


16.80 

65.50 
2.20 
7.00 

15.00 
2.00 
0.20 

23.43 

Deferred 

0.30 

132.43 


Deferred 

9.40 

1.06 

2.65 

13.11 


Deferred 

9.40 

1.06 

2.65 

13.11 


11.35 
171.99 


11.35 
156.89 
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Control  measure 


NOx  reduction 

state  claimed 

tons/day 


NOx  reduction 
credit  accept- 
ed tons/day 


Mobile  Source  Measures 

Post-1994Tier  1  Vehicle  Emission  Rates 

Federal  Heavy-Duty  Non-Road  Engine  Standards  

Subtotal ;. 

Industrtal  Source  Measures 

Title  IV  Acid  Rain  Controls  

Total  1999  Creditable  NOx  reductions 


24.30 
15.75 
40.05 


221.92 
261 .97 


24.30 
15.75 
40.05 


221.92 
261.97 


VI.  Public  Comment  on  Proposed 
Rulemaking  and  EPA's  Response 

EPA  received  one  public  comment 
letter  regarding  our  proposed 
rulemaking  of  the  Illinois  post-1996 
ROF  plan.  The  comment  letter  was 
submitted  by  the  American  Lung 
Association  of  Metropolitan  Chicago. 

The  commenter  disagrees  with  our 
proposed  rulemaking  because  we  accept 
downstate  NOx  emission  reductions  as 
one  of  the  control  strategies  for  the 
Chicago  area  post- 1996  ROP 
demonstration.  The  following 
discussion  summarizes  the  commenter's 
arguments  against  crediting  downstate 
NOx  reductions,  and  provides  our 
responses. 

Comment:  The  commenter  believes 
that  the  Act  prohibits  NOx  reductions 
from  outside  the  Chicago  ozone 
nonattainment  area  from  being  claimed 
as  creditable  ROP  reductions  under  the 
post- 1996  ROP  plan.  Section 
182(c)(2)(B)  of  the  Act  states  that  the 
post-1996  ROP  plan  shall  reduce  by  9 
percent  "baseline  emissions,"  as 
described  in  section  182(b)(1)(B). 
Section  182(b)(1)(B),  in  turn,  defines 
"baseline  emissions"  to  mean  the  total 
amount  of  actual  VOC  or  NOx  emission 
from  all  anthropogenic  sources  in  the 
area  during  1990,  excluding  emissions 
reduced  by  pre- 1990  vehicle  emissions 
regulations  and  1990  gasoline  volatility 
regulations.  Based  on  section 
182(b)(1)(B),  the  commenter  asserts  that, 
since  baseline  emissions  under  the  Act's 
definition  reflect  only  VOC  or  NOx 
emissions  within  the  ozone 
nonattainment  area,  and  a  9  percent 
ROP  plan  is  to  reduce  the  emission 
baseline,  Illinois  is  prohibited  from 
claiming  NOx  reductions  from  outside 
of  the  nonattainment  area. 

Response:  We  disagree  with  the 
commenter.  Claiming  downstate  NOx 
reductions  is  consistent  with  the  Act's 
requirements  concerning  ROP  plans  and 
NC3x  substitution. 

The  Act's  provision  for  NOx 
substitution  is  separate  from  the 
sections  of  the  Act  focused  on  by  the 


commenter.  Section  182(c)(2)(B)  of  the 
Act  discusses  the  reduction  of  VOC 
emissions  by  a  post- 1996  ROP  plan. 
Section  182(c)(2)(C)  provides  that  NOx 
reductions  can  be  substituted  for  or 
combined  with  VOC  reductions  to  meet 
the  ROP  requirements  imder  section 
182(c)(2)(B).  Section  182(c)(2)(C)  does 
not  state  such  NOx  reductions  must 
come  from  "baseline  emissions"  as 
defined  under  section  182(b)(1)(B). 
Rather,  section  182(c)(2)(C)  defers  to  the 
EPA  Administrator  to  determine  "the 
conditions  under  which  NOx  control 
may  be  substituted  for  VOC  control  or 
may  be  combined  with  VOC  control  in 
order  to  maximize  the  reduction  in 
ozone  air  pollution."  The  only  caveat  to 
NOx  substitution  under  182(c)(2)(C)  is 
that  NOx  reductions  claimed  under  the 
ROP  plan,  in  combination  with  VOC 
reductions,  "would  result  in  a  reduction 
in  ozone  concentrations  at  least 
equivalent  to  that  which  would  result 
from  the  amount  of  VOC  emission 
reduction  required  under  section 
182(c)(2)(B)."  Accordingly,  the  Act 
directs  us  to  use  our  technical 
judgement  to  determine  what  types  of 
NOx  control  would  be  suitable  for  NOx 
substitution  strategies  under  section 
182(c)(2)(C). 

As  discussed  in  section  III  of  this  final 
rulemaking,  we  have  made  the  technical 
determination  that,  for  areas  within  the 
OTAG  fine  grid,  upwind  NOx 
reductions  can  result  in  reductions  in 
ozone  concentrations  that  are  equivalent 
to  results  achievable  from  local  VOC 
reductions.  In  Part  IV  of  this  Federal 
Register  document,  we  discussed  how 
we  provided  Illinois  with  guidance  on 
how  to  establish  VOC/NOx  reduction 
equivalency  with  respect  to  upwind 
NOx  reductions,  and  how  the  State 
appropriately  followed  that  guidance. 
The  ozone  modeling  contained  in  the 
State's  April  1998  attainment 
demonstration  shows  upwind  NOx 
emissions  significantly  contribute  to 
high  ozone  concentrations  in  the 
Chicago  area.  Even  if  the  Chicago  area 
reduces  VOC  emissions  significantly 
beyond  current  levels,  the  area  would 


not  reach  attaiiunent  without  reduction 
of  upwind  NOx  emissions.  These 
findings  are  consistent  with  the  results 
of  OTAG's  study  of  NOx  transport  on 
ozone  nonattainment  areas.  Moreover, 
the  State  submitted,  as  part  of  the  post- 
1996  ROP  Plan,  modeling  results  fitDm 
the  Lake  Michigan  Air  Directors 
Consortium  (LADCO)  and  from  OTAG 
to  demonstrate  that  upwind  NOx 
reductions  do  reduce  ozone 
concentrations  in  the  Chicago  area.  All 
of  this  is  consistent  with  guidance  in  the 
December  29,  1997  policy,  which 
explains  the  conditions  under  which  a 
NOx  waiver  area  may  claim  ROP  credit 
for  upwind  NOx  reductions.  (See  our 
answer  to  "How  does  Illinois 
demonstrate  that  it  meets  the 
requirements  for  claiming  NOx 
reductions?"  in  Part  FV  of  this  Federal 
Register  docimient.)  Therefore,  ROP 
credit  for  upwind  NOx  reductions  is 
consistent  with  section  182(c)(2)(C), 
which  directs  that  the  substitution  of 
NOx  for  VOC  control,  or  the 
combination  of  NOx  and  VOC  control, 
"maximize  the  reduction  in  ozone  air 
pollution." 

Comment:  The  commenter  alleges  that 
the  State's  Post-1996  ROP  Plan  has  not 
met  the  requirement^der  section 
182(c)(^)(C)  that  the  specific  NOx 
reductions  credited  toward  ROP  provide 
reductions  in  ozone  concentrations  at 
least  equivalent  to  that  which  would 
result  from  a  9%  reduction  in  VOC 
emissions. 

Response:  We  disagree  with  the 
commenter  and  believe  the  State's  plan 
is  consistent  with  the  requirements  of 
section  182(c)(2)(C)  and  EPA  guidance 
interpreting  that  section,  and  does 
indeed  ensure  VOC/NOx  equivalency. 

We  issued  NOx  substitution  guidance 
initially  on  December  15,  1993  and 
clarified  the  guidance  on  August  8, 
1994.'  In  each  case,  the  guidance 


■  "Transmittal  of  NOx  Substitution  Guidance," 
memorandum  from  John  S.  Seitz.  Director.  Office  of 
Air  Quality  Planning  and  Standards,  to  Air  Division 
Directors,  December  15,  1993.  "Clarification  of 
Policy  for  Nitrogen  Oxides  (NOx)  Substitution," 
memorandum  from  John  S.  Seitz,  Director,  Office  of 
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requires  a  demonstration  that 
substitution  of  NOx  for  VOC  controls 
will  provide  at  least  equivalent  ozone 
benefits.  The  1993  guidance  stated  that 
States  should  "justify  substitution  by 
illustrating  'consistency'  between  the 
cumulative  emission  changes  emerging 
from  the  reasonable  further  progress/ 
substitution  and  the  emission 
reductions  in  the  model  attainment 
demonstration  (or  comparable  modeling 
analysis)."  In  the  1994  guidance,  EPA 
required  either  photochemical  grid 
modeling  or  regional  modeling  results  to 
show  that  NOx  control  is  beneficial  in 
helping  an  area  to  attain  the  ozone 
NAAQS. 

As  described  in  the  1993  guidance, 
any  combination  of  VOC  and  NOx 
emission  reduction  percentages  which 
total  to  3  percent  per  year,  e.g.,  2 
percent  NOx  and  1  percent  VOC,  and 
which  meet  other  SIP  consistency 
requirements  described  in  that 
document  are  allowed  (VOC  and  NOx 
emission  reductions  are  equated  on  a 
percentage  equivalency  basis).  These 
requirements  ensure  that  the  cumulative 
ROP  reductions  are  consistent  with  the 
emission  reduction  measures  identified 
in  the  model  attainment  demonstration. 
Further,  the  NOx  emission  reductions 
credited  toward  ROP  may  be  capped  by 
the  cumulative  reductions  dictated  by 
the  attainment  demonstration.  For 
example,  a  control  strategy  emerging 
from  a  modeled  attaiiunent 
demonstration  might  show  reductions  of 
6%  NOx  and  40%  VOC  are  needed  to 
attain.  Assuming  zero  creditable  NOx 
emission  reductions  from  1990  through 
1996,  NOx  reductions  averaging  2%  per 
year  over  the  3  years  from  1996  to  1999 
represent  a  cap  on  the  NOx  ROP 
reductions.  In  allowing  a  combination  of 
NOx  and  VOC  controls  or  the 
substitution  of  NOx  emissions 
reductions  for  VOC  emissions 
reductions,  section  182(c)(2)(C)  of  the 
statute  states  that  the  resulting 
reductions  "in  ozone  concentrations" 
must  be  "at  least  equivalent"  to  that 
which  would  result  from  the  3%  VOC 
reductions  required  as  a  demonstration 
of  ROP  under  section  182(c)(2)(B).  The 
second  sentence  of  Section  182(c)(2)(C) 
requires  us  to  issue  guidance 
"concerning  the  conditions  under 
which  NOx  control  may  be  substituted 
for  [or  combined  with)  VOC  control."  In 
particular,  we  are  authorized  to  address 
in  the  guidance  the  appropriate  amounts 
of  VOC  control  and  NOx  control 
needed,  in  combination,  "in  order  to 
maximize  the  reduction  in  ozone  air 
pollution."  Further,  the  Act  explicitly 


Air  Quality  Planning  and  Standards,  to  Air  Division 
Directors,  August  8.  1994. 


provides  that  the  guidance  may  permit 
ROP  demonstrations  which  allow  a 
lower  percentage  of  VOC  emission 
reductions.  In  light  of  the  entire  set  of 
language  and  Congress'  evident  intent 
under  this  subsection  to  maximize  the 
opportxmity  for  ozone  reductions,  we 
believe  that  section  182(c)(2)(C)  confers 
on  us  the  discretion  to  select,  for 
purposes  of  determining  equivalent 
reductions,  a  percentage  of  NOx 
emission  reductions  which  is 
reasonably  calculated  to  achieve  both 
the  ozone  reduction  and  attainment 
progress  goals  intended  by  Congress. 

The  NOx  control  measures  relied  on 
by  the  Chicago  Post-1996  ROP  Plan,  i.e., 
Federal  acid  rain  rules,  Tier  I  vehicle 
emission  standards,  and  non-road 
engine  standards,  are  also  relied  upon  in 
the  Chicago  ozone  attainment 
demonstration  submittal.  Based  on  our 
review  of  all  the  information  submitted 
in  support  of  this  attainment 
demonstration,  it  is  our  belief  that  the 
percentage  of  ozone  reduction  benefits 
achieved  by  application  of  NOx 
controls,  for  both  ozone  reduction  and 
attainment  progress  goals,  is  "at  least 
equivalent"  as  that  achieved  by 
application  of  VOC  controls.  This  is 
because  both  the  NOx  and  VOC  controls 
are  necessary  if  the  area  is  to  realize 
ozone  reduction  benefits  and  to 
ultimately  attain  the  ozone  NAAQS. 
That  is,  the  "basis  for  equivalency  is  the 
ability  of  a  given  control  strategy  (i.e., 
any  particular  mix  of  NOx  and  VOC 
emission  reductions)  to  effect 
attainment  of  the  ozone  NAAQS  by  the 
designated  attaimnent  year."  (  NOx 
substitution  guidemce  at  page  2). 

Comment:  The  commenter  argues 
that,  assuming  the  State  could  claim 
ROP  credit  in  the  Chicago  area  for 
downstate  NOx  reductions,  there  is  no 
rational  basis  for  excluding  the  East  St. 
Louis  area  from  the  baseline. 

Response:  We  disagree  with  the 
commenter  because  the  exclusion  of 
emission  reductions  from  the  East  St. 
Louis  ozone  nonattainment  area  from 
the  Chicago  area  ROP  demonstration  is 
reasonable  and  consistent  with  the  Act's 
requirements. 

Nothing  in  the  Act  or  our  NOx 
substitution  policy  mandates  that  States 
which  claim  NOx  emission  reductions 
from  outside  the  nonattainment  area 
must  claim  NOx  reductions  state-wide. 
Rather,  consistent  with  our  NOx 
substitution  policy,  a  State  need  only 
claim  those  NOx  reductions  as  are 
necessary  to  meet  the  ROP  plan's  NOx 
reduction  target  in  a  given  milestone 
year.  The  State  did  not  claim  East  St. 
Louis  area  NOx  reductions  to  meet  the 
Chicago  area  Post-1996  ROP  plan's  1999 
NOx  reduction  target.  Illinois  wanted  to 


avoid  potential  "double  coimting" 
issues  that  it  believes  may  arise  by 
claiming  emission  reductions  from  one 
nonattainment  area  as  part  of  an  ROP 
demonstration  in  another  nonattainment 
area.  Since  the  State's  decision  to 
exclude  these  reductions  does  not 
interfere  with  the  Chicago  area's  ability 
to  meet  its  ROP  and  attainment 
objectives,  we  find  no  valid  basis  for 
rejecting  the  Chicago  Area  9%  ROP  plan 
because  it  did  not  claim  NOx  reductions 
from  the  East  St.  Louis  area. 

In  conclusion,  throughout  the 
preceding  section  we  have  considered 
the  commenter's  objections  to  oiu' 
proposed  rulemaking,  and,  for  the 
reasons  presented  above,  we  continue  to 
believe  that  upwind  NOx  reductions  are 
creditable  toward  ROP  under  the  Act. 
Moreover,  we  have  determined  that  the 
State's  demonstration  meets  the  VOC/ 
NOx  equivalency  requirement  in  section 
182(c)(2)(C)  as  interpreted  under  the 
Agency's  NOx  substitution  policy. 
Therefore,  we  are  taking  final  action  to 
approve  the  Chicago  area  post- 1996  ROP 
plan. 

Vn.  EPA's  Approval  of  the  TCMs  in  the 
Post-1996  ROP  Plan 

A.  What  Are  TCMs? 

TCMs  are  programs  that  encompass 
elements  of  transportation  system 
management  and/or  transportation 
demand  management.  Transportation 
system  management  strategies  are 
typically  low  capital  intensive 
transportation  improvements  that 
increase  the  efficiency  of  transportation 
facilities  and  services.  Transportation 
demand  management  involves  policies, 
programs,  and  actions  directed  toward 
increasing  the  use  of  high  occupancy 
vehicles  (transit,  carpooling,  and 
vanpooling),  and  the  use  of  bicycling 
and  walking. 

The  Chicago  Area  Transportation 
Study  (CATS),  a  Metropolitan  Planning 
Organization  (MPO),  implements  TCMs 
in  the  Chicago  area.  CATS  implements 
a  number  of  TCM  projects  to  both 
reduce  Vehicle  Miles  Traveled  (VMT) 
and  VOC  emissions  per  VMT.  The 
projects  have  been  programmed  and 
funded  through  the  areas' 
Transportation  Improvement  Programs 
(TIP)  under  the  federal  Congestion 
Mitigation  and  Air  Quality 
Improvement  Program  (CMAQ). 

B.  What  Are  the  TCMs  Included  in 
Illinois  Post-1996  ROP  Plan? 

The  post-1996  ROP  plan  claims 
emission  reduction  credit  for  those 
TCMs  implemented  between  1990  and 
1996  which  were  not  included  in  the  15 
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percent  plan,  and  the  TCMs 
implemented  between  1996  and  1999. 

CATS  has  dociunented  TCM 
implementation  and  estimated  emission 
reductions  in  the  following  documents: 

(1)  "Transportation  Control  Measures 
Committal  to  the  State  Implementation 
Plan,"  November  5,  1992; 

(2)  "Transportation  Control  Measures 
Contribution  to  the  15  percent  Rate  of 
Progress  State  Implementation  Plan," 
December  9,  1993; 

(3)  "Transportation  Control  Measures 
Contribution  to  the  Control  Strategy 
State  Implementation  Plan,"  March  9, 
1995; 

(4)  "Transportation  Control  Measiu^s 
Contribution  to  the  Post-1996  Rate-Of- 
Progress  State  Implementation  Plan," 
March  22,  1996; 

(5)  "Transportation  Control  Measures 
Contribution  to  the  9  percent  Control 
Strategy  State  Implementation  Plan," 
June  11, 1998;  and, 

(6)  "1999  Transportation  Control 
Measures  Contribution  to  the  9  percent 
Rate  of  Progress  Control  Strategy  State 
Implementation  Plan,"  December  9, 
1999. 

The  November  5, 1992,  document 
provides  a  comprehensive  discussion  of 
the  TCM  planning  and  implementation 
process  in  the  Chicago  region.  Illinois 
submitted  the  December  9,  1993,  and 
March  9,  1995,  documents  with  the 
Chicago  Area  VMT  Offset  SIP  revision, 
and  provided  the  basis  for  emission 
reductions  claimed  as  part  of  the  15 
percent  ROP  Plan. 

On  September  21, 1995,  we 
incorporated  into  the  SIP  127  TCMs 
when  we  approved  the  Illinois'  Vehicle 
Miles  Traveled  (VMT)  Offset  SIP  (60  FR 
48896).  As  indicated  in  the  September 
21,  1995  rulemaking,  the  combined  VOC 
emission  reduction  from  these  TCMs  is 
2.78  TPD  by  1996.  Of  this  reduction,  the 
State  claimed  2  TPD  in  the  15  percent 
plan,  which  leaves  0.78  TPD  for  use  in 
the  post- 1996  ROP  plan. 

The  1995,  1996, 1998,  and  1999  TCM 
documents  demonstrate  an  additional 
1.22  TPD  from  TCMs  which  have  been 
implemented  by  November  15, 1999. 
These  TCMs  include: 

(1)  Improved  public  transportation, 
such  as  fixed  guideway  transit  and  rail 
station  infrastruct\ire  improvements; 

(2)  Traffic  flow  improvements,  such 
as  traffic  signalization  and  intersection 
and  road  widening; 

(3)  Increased  park  and  ride  service, 
parking  at  major  transit  stations,  and 
fringe  parking  to  serve  major  highway 
facilities;  and, 

(4)  Bicycle  and  pedestrian  programs, 
including  increased  bicycle  lanes  and 
paths,  racks  and  storage  facilities,  and 
sidewalks  and  walkways. 


C.  How  Do  TCMs  Become  Approvable  as 
Revisions  to  the  SIP? 

States  can  take  credit  for  TCMs  that 
we  have  approved  as  revisions  to  the 
SIP.  Our  requirements  for  TCMs  are 
siunmarized  in  the  June  1993,  guidance 
dociunent,  "Guidance  on  Preparing 
Enforceable  Regulations  and 
Compliance  Programs  for  the  1 5  Percent 
Rate-of-Progress  Plans,"  dated  Jime 
1993. 

The  required  elements  are: 

(1)  A  complete  description  of  the 
measure,  and,  if  possible,  its  estimated 
emission  reduction  benefit; 

(2)  Evidence  that  the  measure  was 
properly  adopted  by  a  jurisdiction(s) 
with  legal  authority  to  execute  the 
measvue; 

(3)  Evidence  that  funding  will  be 
av£iilable  to  implement  the  measiue; 

(4)  Evidence  that  all  necessary 
approvals  have  been  obtained  from  all 
appropriate  government  offices; 

(5)  Evidence  that  the  implementing 
agencies  have  adopted  a  complete 
schedule  to  plan,  implement,  and 
enforce  the  measure;  and, 

(6)  A  description  of  any  monitoring 
program  to  evaluate  the  measure's 
effectiveness  and  to  allow  for  necessary 
in-place  corrections  or  alterations. 

D.  Are  the  Chicago  Area  1996-1999 
TCMs  Approvable? 

The  TCM  dociunents  cited  above 
provide  the  necessary  documentation  to 
incorporate  into  the  SIP  the  TCMs 
implemented  between  1996  and  1999  in 
the  Chicago  ozone  nonattainment  area. 

Vm.  EPA  Review  of  the  Illinois  Post- 
1996  ROP  Plan 

A.  Why  Is  the  Illinois  Post- 1996  ROP 
Plan  Approvable? 

We  reviewed  the  documentation 
submitted  with  the  Illinois  post-1996 
ROP  plan.  From  this  review,  we  find 
that  the  plan  is  approvable. 

The  State  provided  sufficient 
justification  that  the  attainment  area     - 
NOx  reductions  will  reduce  ozone 
concentrations  in  the  Chicago  ozone 
nonattaiiunent  area.  Illinois  also 
correctly  calculated,  following  our 
guidance  documents,  the  emission 
reduction  needed  to  meet  the  9  percent 
ROP  reduction  requirement.  The  plan's 
control  measiu«s  are  creditable  because 
the  emissions  reductions  achieved  are 
real,  permanent,  and  enforceable.  All 
claimed  emission  reductions  from  the 
plan's  control  measures  occurred  by 
November  15, 1999,  the  Act's  deadline 
by  which  creditable  reductions  are  to 
occur. 

The  State's  emission  reduction 
estimates  for  the  control  strategies 


follow  ovir  guidance  documents,  where 
applicable,  and  are  adequately 
documented  with  acceptable  emission 
control  assumptions. 

Finally,  the  post-1996  ROP  plan 
shows  that  it  will  achieve  a  reduction  of 
ozone  precursor  emissions  sufficient  to 
achieve  the  required  ROP  toward 
attaining  the  1-hour  ozone  NAAQS  in 
the  Chicago  ozone  nonattainment  area. 

Comparison  of  Needed  and 
Creditable  Emission  Reductions 


TPD 

VOC  Reduction  Needed  to 
Meet  2  percent  ROP 

121.79 

VOC  Reduction  Needed  to 
Meet  3  percent  Contingency 

VOC  Reduction  Needed  (or 
ROP  and  Contingency  

31.11 
152.90 

Total  Creditable  VOC  Reduc- 
tion   

156.89 

NOx  Reduction  Needed  to 
Meet  7  percent  ROP 

242.52 

Total  Creditable  NOx  Reduc- 
tion   

261.97 

For  these  reasons,  we  are  approving 
Illinois'  Chicago  Area  post-1996  ROP 
plan,  as  meeting  the  requirements  of 
section  182(c)(2)(B). 

B.  Why  Is  the  Contingency  Measure 
Portion  of  the  Plan  Approvable? 

The  post- 1996  ROP  plan  achieves,  in 
addition  to  the  required  ROP  VOC  and 
NOx  emission  reductions,  a  3  percent 
reduction  in  VOC  emissions  through 
creditable  control  measures.  For  this 
reason,  the  contingency  measure  portion 
of  the  post-1996  ROP  plan  satisfies  the 
contingency  measure  requirements  of 
the  Act.  We  therefore  approve  the 
contingency  measure  portion  of  the 
plan. 

DC.  Transportation  Conformity  Mobile 
Source  Budget 

In  Illinois'  December  17,  1999, 
supplemental  submittal,  the  State 
clearly  identified  in  the  proposed  post- 
1996  ROP  plan  the  establishment  of  the 
1999  motor  vehicle  emissions  budget  of 
279.3  TPD  of  VOC.  The  1999  budget  in 
the  supplemental  submittal  is  a  revision 
to  the  budget  in  the  earlier  ROP 
submission.  The  revisions  in  the  credit 
granted  for  the  control  strategies 
resulted  in  a  change  to  the  1999  on-road 
mobile  source  emissions  total.  This 
emissions  level  serves  as  the  emissions 
budget  for  determining  transportation 
conformity.  This  Federal  Register 
approval  also  approves  the  1999  on-road 
mobile  source  budget  of  279.3  TPD  of 
VOC. 
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X.  Final  Rulemaking  Action 

In  this  rulemaking  action,  we  are 
approving  Illinois'  SIP  revisions, 
submitted  on  December  18,  1997, 
December  17,  1999,  January  14,  2000, 
and  January  21,  2000,  establishing  the 
post-1996  ROP  plan  and  contingency 
measures  for  the  Chicago  ozone 
nonattainment  area.  We  are  approving 
certain  TCMs  which  were  submitted 
with  the  post-1996  ROP  plan  and  were 
implemented  between  1996  and  1999. 
We  are  also  approving  the  1999  on-road 
mobile  source  budget  of  279.3  TPD  of 
VOC. 

XI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaruiing  and 
Review." 

B.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
enviromnental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
Tequired  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
conmiunities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 


of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
cuid  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensiue  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 


implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flfixibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  1 10  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  afready 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  biu'densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  miUion  or  more 
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to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  January  17,  2001. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  16, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Nitrogen  Oxides, 
Ozone,  Volatile  Organic  Compounds. 

Dated:  December  5,  2000. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  1,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  autl-iority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraphs  (w).  (x)  and  (y)  to 
read  as  follows: 

§52.726    Control  Strategy:  Ozone. 

***** 

(w)  Approval — On  December  18, 
1997,  December  17, 1999,  January  14, 
2000,  and  January  21,  2000,  Illinois 
submitted  a  post-1996  Rate  Of  Progress 
Plan  for  the  Chicago  ozone 
nonattaiiunent  area  as  a  requested 
revision  to  the  Illinois  State 
Implementation  Plan.  This  plan  reduces 
ozone  precursor  emissions  by  9  percent 
from  1990  baseline  emissions  by 
November  15,  1999.  This  plan  also 
supports  a  mobile  source  emissions 
budget  of  279.3  tons/day  of  volatile 
organic  compounds  for  transportation 
conformity  purposes. 

(x)  Approval— On  December  18,  1997, 
Illinois  submitted  a  contingency 
measure  plan  as  part  of  the  Chicago 
Area  post- 1996  Rate  of  Progress  Plan. 
This  plan  reduces  volatile  organic 
compound  emissions  in  the  Chicago 
ozone  nonattainment  area  by  3  percent 
from  1990  baseline  emissions  by 
November  15,  1999. 

(y)  Approval — On  December  18, 1997, 
Illinois  submitted  Transportation 
Control  Measures  (TCMs)  as  part  of  the 
post-1996  Rate  Of  Progress  Plan  for  the 
Chicago  ozone  nonattainment  area.  The 
TCMs  being  approved  are  listed  in  the 
following  documents  published  by  the 
Chicago  Area  Transportation  Study: 
"Transportation  Control  Measures 
Contribution  to  the  Post-1996  Rate-Of- 
Progress  State  Implementation  Plan," 
March  22,  1996;  "Transportation 
Control  Measures  Contribution  to  the  9 
percent  Control  Strategy  State 


Implementation  Plan,"  June  11, 1998; 
and  "1999  Transportation  Control 
Measiues  Contribution  to  the  9  percent 
Rate  of  Progress  Control  Strategy  State 
Implementation  Plan,"  December  9, 
1999. 

[PR  Doc.  00-32026  Filed  12-15-00;  8:45  am] 
BtLUNO  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA07»-01 -7211b;  A-1-FRL-6914-11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Revisions  to  Stage  II 
Vapor  Recovery  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  submittal  contains 
a  revised  Stage  II  vapor  recovery 
regulation.  The  intended  effect  of  this 
action  is  to  approve  Massachusetts' 
revised  Stage  II  rule.  This  action  is  being 
taken  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  January  17,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoxus,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  401  M  Street,  (Mail  Code 
6102),  SW.,  Washington,  DC;  and 
Division  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  918-1047. 
SUPPLEMENTARY  INFORMATION:  This 

section  is  organized  as  follows: 

What  action  is  EPA  taking? 

What  revisions  did  Massachusetts  make  to  its 

Stage  n  rule? 
Why  is  EPA  approving  Massachusetts' 

revised  Stage  II  rule? 
What  comments  did  EPA  receive  on  its 

proposed  approval  of  this  rule  and  what  is 

EPA's  response  to  these  comments? 

What  Action  Is  EPA  Taking? 

EPA  is  approving  Massachusetts' 
revised  310  CMR  7.24(6)  "Dispensing  of 
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Vehicle  Fuel"  and  incorporating  this 
rule  into  the  Massachusetts  SIP.  The 
Massachusetts  Department  of 
Environmental  Protection  (DEP) 
submitted  the  revised  rule  to  EPA  for 
parallel  processing  on  August  9,  2000 
and  submitted  the  final  version  of  the 
rule  on  September  11,  2000.  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  Massachusetts' 
revised  Stage  II  rule  on  August  21,  2000 
(65  FR  50669). 

What  Revisions  Did  Massachusetts 
Make  to  its  Stage  II  Rule? 

In  order  to  justify  the  level  of 
emission  reductions  claimed  in  its  SIP, 
Massachusetts  added  the  following  new 
provisions  to  its  Stage  11  rule:  (1)  A 
provision  explicitly  requiring  the 
installation  of  CARB  (California  Air 
Resources  Board)  approved  Stage  n 
systems;  (2)  a  provision  requiring 
aimual  Stage  n  system  compliance 
testing  and  certification;  and  (3)  a 
provision  explicitly  requiring  weekly 
visual  inspections  of  the  Stage  II  system 
components.  In  addition,  a  provision 
addressing  the  direct  refueling  of  a 
motor  vehicle  from  a  tank  truck  is 
included  in  Massachusetts'  revised 
Stage  n  rule.  This  provision  was 
adopted  by  DEP  and  submitted  to  EPA 
as  a  SIP  revision  in  1995  but  has  not  yet 
been  approved  into  the  Massachusetts 
SIP.  Each  of  the  four  new  provisions  are 
discussed  in  more  detail  in  EPA's  NPR. 

Why  Is  EPA  Approving  Massachusetts' 
Revised  Stage  II  Rule? 

EPA  is  approving  Massachusetts' 
revised  Stage  II  rule  because  the 
revisions  will  significantly  improve  the 
enforceability  and  emission  reductions 
associated  with  the  rule.  Previously,  the 
resources  DEP  devoted  to  Stage  II 
enforcement  and  the  wording  of  the 
existing  rule  called  into  question  the 
Stage  n  reductions  assumed  in  the 
Massachusetts  SIP.  With  the  revised 
Stage  II  rule,  along  with  the  resources 
DEP  is  ciurently  devoting  to  Stage  II 
enforcement,  EPA  believes  that  the 
assumed  level  of  SIP  credit  will  be 
achieved. 

What  Conunents  Did  EPA  Receive  on  its 
Proposed  Approval  of  This  Rule  and 
What  Is  EPA's  Response  to  These 
Comments? 

EPA  received  two  coinment  letters 
pursuant  to  the  publication  of  its 
proposed  approval  of  Massachusetts' 
revised  Stage  II  rule.  Comments  were 
submitted  by  ExxonMobil  Refining  and 
Supply  Company  and  by  the 
Massachusetts  Petroleum  Council.  A 
summary  of  the  comments  received  and 
EPA's  response  is  presented  below. 


Comment  #1 ;  ExxonMobil  commented 
that  the  requirements  for  facility 
compliance  certification  should  be  more 
specific  in  outlining  who  should  certify 
the  various  operating  and  testing 
requirements,  noting  that  their  company 
owns,  and  directly  operates  with 
company  employees,  certain  retail 
stores  but  also  leases  certain  stores  to 
independent  dealer/operators  who 
directly  operate  these  stores  with  their 
own  employees. 

Response:  The  revised  310  CMR 
7.24(6){c)(8)  states,  "Any  certification 
submitted  *     *     *  shall  be  signed  by  an 
individual  who  is  a  responsible  official 
regarding  the  Stage  D  system  •     *     *.  " 
The  rule,  however,  is  silent  as  to  who 
is  the  appropriate  responsible  official. 
As  stated  in  the  response  to  comments 
document '  prepared  by  the  DEP,  the 
DEP  intends  to  leave  the  identification 
of  the  responsible  official  to  be  worked 
out  between  each  facility's  owner, 
operator,  lessee,  or  controller  on  a  case- 
by-case  basis.  The  DEP  document  also 
notes  that  the  responsible  official's 
compliance  certification  may  rely,  as 
necessary,  on  the  inquiry  of  other 
parties  who  may  have  responsibility  for 
various  aspects  of  a  facility's 
compliance  program.  Specifically,  310 
CMR  7.24(c)(8)(a)  requires  the 
responsible  official  to  certify  that  "I 
personally  examined  the  foregoing  and 
am  familiar  with  the  information 
contained  in  this  document  and  all  the 
attachments  and  that,  based  on  my 
inquiry  of  those  persons  immediately 
responsible  for  obtaining  the 
information,  I  believe  that  the 
information  is  true,  accurate  and 
complete."  (Emphasis  added.) 
Furthermore,  in  response  to  industry's 
concerns,  DEP  added  a  provision  to  the 
final  rule  regarding  the  person 
immediately  responsible  for  obtaining 
certification  information.  Specifically, 
310  CMR  7.24(c)(9)  states,  "Any  person 
immediately  responsible  for  obtaining 
information  referenced  in  310  CMR 
7.24(6)(c)(8){a)  who  knowingly  and 
willfully  makes  false,  inaccurate, 
incomplete,  or  misleading  statements 
pursuant  to  any  certification  or 
notification  required  under  310  CMR 
7.24(6),  may  be  in  violation  of  310  CMR 
7.24(6)."  These  provisions  should 
address  the  concern  that,  in  some  cases, 
the  person  providing  the  certification 
may  not  be  the  person  immediately 
responsible  for  obtaining  all  of  the 
information. 

Comment  #2:  Both  commenters  called 
into  question  the  DEP's  basis  for 


adopting  revisions  to  its  Stage  11  vapor 
recovery  regulation. 

Response:  EPA  believes  there  was  a 
justifiable  basis  for  DEP  proceeding  with 
revisions  to  its  Stage  II  rule.  Previously, 
EPA  raised  concerns  regarding  the  lack 
of  Stage  II  enforcement  oversight  by  the 
DEP  and  the  high  rate  of  non- 
compliance by  facilities.  Specifically, 
the  DEP  was  not  conducting  annual 
inspections  of  each  Stage  II  subject 
facility  as  recommended  in  EPA's  Stage 
n  enforcement  guidance.^  Also,  as 
indicated  in  DEP's  background 
document,*  DEP  conducted  inspections 
of  122  facilities  in  1997  and  found  that 
only  54%  of  the  inspected  facilities 
were  correctly  operated  and  maintained. 
Clearly  the  DEP  needed  to  take  action  to 
ensiue  that  the  anticipated  Stage  11 
emissions  reductions  would  be 
achieved.  Additionally,  it  is  not 
disputed  that  the  measures  in  this  rule, 
taken  as  a  whole,  will  reduce  emissions 
associated  with  activities  covered  by  the 
rule,  and  that  the  amended  rule  will  be 
more  enforceable.  Disputes  about  the 
adequacy  of  the  state's  substantive  basis 
for  adopting  these  rules  are  matters  for 
the  state.  Procedurally,  the  rule 
submission  appears  sound.  Therefore, 
the  comment  does  not  provide  EPA  with 
suitable  justification  for  rejecting  a  state 
submission  that  enhances  the  SIP's 
stringency. 

EPA  is  approving  Massachusetts' 
revised  Stage  II  rule  because  the 
revisions  will  significantly  improve  the 
enforceability  and  emission  reductions 
associated  with  the  rule.  With  the 
revised  Stage  II  rule,  along  with  the 
resources  DEP  is  currently  devoting  to 
Stage  n  enforcement,  EPA  believes  that 
the  assumed  level  of  SIP  credit  will  be 
achieved. 

Final  Action 

EPA  is  approving  Massachusetts' 
revised  310  CMR  7.24(6)  "Dispensing  of 
Motor  Vehicle  Fuel"  and  incorporating 
this  rule  into  the  Massachusetts  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


'  "Response  to  Comments  Document:  Proposed 
Amendments  to  Stage  II  Vapor  Recovery  Program." 
September  2000. 


^  "Enforcement  Guidance  for  Stage  11  Vehicle 
Refuelitig  Control  Programs."  Office  of  Mobile 
Sources,  October  1991. 

^"Background  Document  for  Proposed  Revisions 
to  310  CMR  7.24(6]  dispensing  of  Motor  Vehicle 
Fuel  (The  Stale  II  Vapor  Recovery  Program)," 
December  1999. 
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HI.  Administrative  Requirements 

Under  Executive  Order  12866  {58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.}.  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.L.  104--1).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 


272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FTl  4729,  February  7,  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambigmty,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promidgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  16, 
2000.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  fin^  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 


Incorporation  by  reference, 
Intergovenunental  relations,  Ozone. 

Dated:  November  28,  2000. 
N4indy  S.  Lubber, 
Regional  Administrator,  EPA-New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regidations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W — Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(116)  to  read  as 
follows: 

§52.1120    Menttfication  of  plan 

***** 

(c)  *  *  * 

(116)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Enviroiunental  Protection  on  August  9, 
2000,  September  11,  2000  and  JiUy  25, 
1995. 

(i)  Incorporation  by  reference. 

(A)  310  CMR  7.24(6)  "Dispensing  of 
Motor  Vehicle  Fuel,"  effective  in  the 
Commonwealth  of  Massachusetts  on 
September  29,  2000. 

(B)  310  CMR  7.00  definitions  of  the 
following  terms  associated  with  310 
CMR  7.24(6)  and  effective  in  the 
Commonwealth  of  Massachusetts  on 
September  29,  2000:  "commence 
operation";  "emergency  situation"; 
"executive  order";  "Stage  II  system"; 
"substantial  modification";  "vacuum 
assist  system";  and  "vapor  balance 
system." 

(C)  310  CMR  7.00  definitions  of  the 
following  terms  associated  with  310 
CMR  7.24(6)  and  effective  in  the 
Commonwealth  of  Massachusetts  on 
Jime  30,  1995:  "emergency  motor 
vehicle;"  and  "tank  truck." 

(ii)  Additional  materials. 
(A)  Nonregulatory  portions  of  the 
submittal. 

3.  hi  §  52.1167,  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citations  310  CMR  7.00 
and  310  CMR  7.24(6)  to  read  as  follows: 

§52.1167    EPA-approved  Massachusetts 
State  regulations 
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Table  52.1167— EPA-Approved  Rules  and  Regulations 


State  citation 


Date  Date  c  h      i  o       .  ,^     ' 

Title/subject  submitted      approved  by       reoerai  Heg(Ster        521120(c)        Comments/unapproved  see- 

by  State  EPA  citation  tions 


310  CMR  7.00 

• 

Definitions 

* 

.     07/25/95  08/ 

09/00  9/11/ 

00 

• 
12/18/00 

• 

[Insert  FR  citation 
from  published 
date). 

4 
•                                                          • 

1 16    Definitions  associated  with 

State  II  vapor  recovery  njle. 

• 

310  CMR  7.24(6)  .... 

I 

• 

..     Dispensing  Motor 
Vehicle  Fuel. 

08/09/00  09/ 
11/00 

• 

12/18/00 

* 

[Insert  FR  citation 
from  published 
date]. 

•                               * 

116    Rule  revised  to  include  annual 
compliance  testing  and  cer- 
tification. 

• 

• 

« 

• 

• 

•                               • 

[FR  Doc.  00-32024  Filed  12-15-00;  8:45  am) 

BUiJNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6918-4] 

Protection  of  Stratospheric  Ozone: 
Notice  14  for  Significant  New 
Alternatives  Policy  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Acceptability;  Request 
for  biformation. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  expanding  the  list  of 
acceptable  substitutes  for  ozone- 
depleting  substances  (ODS)  under  our 
Significant  New  Alternatives  Policy 
(SNAP)  program.  Substitutes  are  for  the 
refrigeration  and  air  conditioning, 
foams,  non-aerosol  solvent  cleaning, 
and  aerosol  solvents  and  propellants 
sectors.  Today's  action  also  requests 
information  from  readers  on  the 
composition  and  safety  of  certain 
refrigerants  for  motor  vehicle  air 
conditioners;  the  possible  expansion  of 
the  SNAP  program  to  include  review  of, 
and  potentially  to  establish  use 
conditions  for,  operations  that  involve 
manual  (hand)  cleaning  with  solvents 
for  precision,  electronics,  and  metals 
cleaning;  and  the  possible  restriction  of 
non-aerosol  solvent  substitutes  to 
equipment  that  meets  the  cleaning 
equipment  standards  in  the  National 
Emission  Standards  for  HalogeViated 
Solvent  Cleaning.  Finally,  this  action 
updates  readers  on  the  SNAP  program's 
review  of  n-propyl  bromide  for  use  as  a 
substitute  for  ozone-depleting  solvents 
used  in  the  non-aerosol  solvents 
cleaning,  aerosol  solvents  and 


propellants,  and  adhesives,  coatings  and 
inks  sectors. 

EFFECTIVE  DATE:  December  18,  2000. 
ADDRESSES:  Information  relevant  to  this 
document  is  contained  in  Air  Docket  A- 
91-42,  Room  M-1500,  Waterside  Mall, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460,  telephone:  (202)  260-7548.  You 
may  inspect  the  docket  between  8:00 
a.m.  and  5:30  p.m.  weekdays.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sheppard  by  telephone  at 
(202)  564-9163,  by  fax  at  (202)  565- 
2141,  by  e-mail  at 

sheppard.margaret@epa.gov,  or  by  mail 
at  U.S.  Environmental  Protection 
Agency,  Mail  Code  6205J,  Washington, 
D.C.  20460.  Overnight  or  courier 
deliveries  should  be  sent  to  the  office 
location  at  501  3rd  Street,  N.W., 
Washington,  D.C,  20001.  Further 
information  can  be  found  by  calling  the 
Stratospheric  Protection  Hotline  at  (800) 
296-1996,  or  by  viewing  EPA's  Ozone 
Depletion  World  Wide  Web  site  at 
wwTv.epa.gov/ozone/title6/snap/. 

SUPPLEMENTARY  INFORMATION: 

I.  Listing  of  Acceptable  Substitutes 
A'.  Refrigeration  and  Air  Conditioning 

B.  Foams 

C.  Non-Aerosol  Solvent  Cleaning 

D.  Aerosol  Solvents  and  Propellants 

n.  Request  for  Information  on  Refrigerants  for 
Motor  Vehicle  Air  Conditioners 

III.  Request  for  Information  on  Expanding 

SNAP  Non-Aerosol  Solvent  Cleaning 
Program  Review  to  Include  Operations 
that  Involve  Manual  Precision, 
Electronics,  or  Metals  Cleaning  with 
Solvents 

IV.  Request  for  Information  on  Restricting 

SNAP  Acceptability  Decisions  in  the 
Non-Aerosol  Solvent  Cleaning  Sector  to 
Operations  that  Involve  the  Use  of 
Equipment  that  Meets  Equipment 
Standards  in  the  National  Emission 
Standards  for  Halogenated  Solvent 
Cleaning 


V.  Status  of  EPA  Review  of  n-Propyl  Bromide 

VI.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

VII.  Additional  Information 

VIII.  References 

Appendix  A — Summary  of  Acceptable 
Decisions 

I.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA's  most 
recent  acceptable  listing  decisions  for 
substitutes  in  the  refrigeration  and  air 
conditioning,  non-aerosol  solvent 
cleaning,  and  aerosol  solvents  and 
propellants  sectors.  For  copies  of  the 
full  list  of  SNAP  decisions  in  all 
industrial  sectors,  contact  the  EPA 
Stratospheric  Protection  Hotline  at  (800) 
296-1996.  You  also  can  find  a  complete 
chronology  of  SNAP  decisions  and  the 
appropriate  Federal  Register  citations  at 
EPA's  Ozone  Depletion  World  Wide 
Web  site  at  www.epa.gov/ozone/title6/ 
snap/chron.html. 

Tne  sections  below  present  a  detailed 
discussion  of  the  acceptability  decisions 
EPA  is  making  today.  The  table 
summarizing  today's  listing  decisions  is 
in  Appendix  A.  Tbe  comments 
contained  in  the  table  in  Appendix  A 
provide  additional  information,  but  are 
not  legally  binding  under  section  612  of 
the  Clean  Air  Act.  Thus,  adherence  to 
recommendations  in  the  comments 
section  of  the  table  is  not  mandatory  for 
use  of  a  substitute,  unless  the  comments 
refer  to  applicable  regulatory 
requirements.  Nevertheless,  EPA 
strongly  encourages  users  to  use  these 
substitutes  in  a  maimer  consistent  with 
the  recommendations  in  the  comments 
section.  In  many  instances,  the 
comments  simply  refer  to  standard 
operating  practices  that  have  already 
been  identified  in  existing  industry  and/ 
or  building-code  standards.  Thus,  many 
of  these  recommendations,  if  adopted, 
would  not  require  significant  changes  in 
existing  operating  practices  for  the 
affected  industry.  In  addition,  such 
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recommendations  should  not  be 
considered  comprehensive  with  respect 
to  other  legal  obligations  pertaining  to 
the  use  of  the  substitute. 

A.  Refrigeration  and  Air  Conditioning 

1.  HFE-7100 
EPA 's  Decision 

HydrofluoToether  7100  is  acceptable 
for  use  as  a  secondary  heat  transfer 
fluid  in  new  equipment  for  not-in-kind 
replacements  of  systems  using: 

•  CFC-11,CFC-12,  CFC-114,  CFC-115, 
HCFC-22  and  R-502  in  industrial 
process  refrigeration; 

•  CFC:-12  and  R-502  in  retail  food 
refrigeration;  and 

•  CFC-113,  R.-13B1,  and  R-503  in  very 
low  temperature  refrigeration. 

HFE-7100  is  also  acceptable  as  a 
substitute  for  CFC-11,  CFC-12.  CFC- 
114,  CFC-1 15.  and  HCFC-22  in  retrofit 
and  new  equipment  in  non-mechanical 
heat  transfer.  Hydrofluoroether  7100  is 
also  known  as  HFE-7100;  C4F9C)CHj; 
C6F9OH5;  methoxynonafluorobutane,  iso 
and  normal;  and  methyl 
nonafluorobutyl  ether. 

Environmental  Information 

HFE-7100  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  4.1-year 
atmospheric  lifetime  and  a  global 
warming  potential  (GWP)  of  390  over  a 
100-year  time  horizon.  These  values  are 
lower  than  the  atmospheric  lifetime  and 
GWP  of  the  substances  HFE-7100 
would  be  replacing. 

Flammability  Information 

HFE-7100  is  non-flammable. 

Toxicity  and  Exposure  Data 

HFE-7100  exhibits  low  toxicity,  with 
a  workplace  environmental  exposure 
limit  (WEEL)  of  750  ppm  established  by 
the  American  Industrial  Hygiene 
Association  (AIHA). 

2.  HFE-7200 
EPA 's  Decision 

Hydrofluoroether  7200  is  acceptable 
for  use  as  a  secondary  heat  transfer 
fluid  in  new  equipment  for  not-in-kind 
replacements  of  systems  using: 

•  CFC-11,  CFC-12,  CFG-114.  CFC-115, 
HCFC-22  and  R-502  in  industrial 
process  refrigeration; 

•  CFC-12  and  R-502  in  retail  food 
refrigeration;  and 

•  CFC-113,  R-13B1,  and  R-503  in  very 
low  temperature  refrigeration. 

HFE-7200  is  also  acceptable  as  a 
substitute  for  CFC-11.  CFC-12.  CFC- 
114,  CFC-115,  and  HCFC-22  in  retrofit 
and  new  equipment  in  non-mechanical 


heat  transfer.  Hydrofluoroether  7200  is 
also  known  as  HFE-7200;  C4F9OC2H5; 
C5F10H2;  and  ethoxynonafluorobutane, 
iso  and  normal. 

Environmental  Information 

HFE-7200  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  0.9  year 
atmospheric  lifetime  and  a  GWP  of  55 
over  a  100-year  time  horizon.  These 
values  are  much  lower  than  the 
atmospheric  lifetime  and  GWP  of  the 
substances  HFE-7200  would  be 
replacing. 

Flammability  Information 

The  flammability  range  in  air  is  2.4- 
12.4%.  HFE-7200  has  no  flashpoint. 

Toxicity  and  Exposure  Data 

The  manufacturer's  recommended 
exposure  guideline  for  HFE-7200  is  200 
ppm  over  an  eight-hour  time-weighted 
average.  EPA  expects  HFE-7200  users  to 
follow  all  recommendations  specified  in 
the  manufactiu-er's  Material  Safety  Data 
Sheets  (MSDSs).  The  Agency  also 
expects  that  users  of  HFE-7200  will 
adhere  to  any  acceptable  exposure 
limits  set  by  any  voluntary  consensus 
standards  organization,  including  the 
American  Conference  of  Governmental 
Industrial  Hygienists'  (ACGIH) 
threshold  limit  values  (TLVs)  or  the 
AIHA's  WEELs. 

3.  and  4.  FOR12A  and  FOR12B 

EPA  Decision 

The  chemical  blends  submitted  to 
EPA  with  the  unregistered  trade  names 
ofFORl2A  and  FOR12B  are  acceptable 
as  substitutes  for  CFC-12  in  the 
following  end-uses: 

•  industrial  process  refrigeration  and 
air-conditioning 

•  cold  storage  warehouses 

•  refrigerated  transport 

•  retail  food  refrigeration 

•  ice  machines 

•  vending  machines 

•  water  coolers 

•  centrifugal  chillers 

•  reciprocating  chillers 

•  household  refrigerators  and  freezers 
Inha  University  of  Inchon,  Korea  and 
TechnoChem  Co.,  Ltd,  the  joint 
submitters  of  FOR12A  and  FOR12B, 
claim  that  the  compositions  of  these 
blends  are  confidential  business 
information. 

Environmental  Information 

The  blends  do  not  contain  any 
significant  ozone-depleting  chemical, 
but  do  contain  constituents  with  a  GWP. 
The  GWP  for  the  FORI 2 A  blend  is 
approximately  1100  and  the  GWP  for 


the  FOR12B  blend  is  approximately 
1000.  These  values  are  lower  than  the 
GWP  of  the  substances  that  FORI  2  A 
and  FOR12B  would  be  replacing.  The 
contribution  of  these  constituents  to 
global  warming  will  be  minimized  in 
each  end-use  through  the 
implementation  of  the  venting 
prohibition  under  section  608(c)(2)  of 
the  Clean  Air  Act.  This  section  prohibits 
venting  or  release  of  substitutes  for  class 
I  and  class  II  ozone  depleting  substances 
used  in  refrigeration  and  requires  proper 
disposal  of  these  substances,  such  as 
recycling  or  recovery. 

Flammability  and  Fractionation 
Information 

Fractionation  and  flanunability  tests 
by  the  submitters  have  determined  that 
although  a  constituent  of  each  blend  is 
flammable,  FOR12A  and  FOR12B  as 
blended  are  not  flammable.  Further 
testing  has  shown  that  FORI  2 A  and 
FOR  12B  do  not  become  flammable  after 
leakage. 

Toxicity  and  Exposure  Data 

Both  blends  have  low  toxicity.  Only 
one  of  the  constituents  of  the  blends 
exhibits  toxicity,  and  this  substance  has 
an  8-hour  acceptable  exposure  limit  of 
150  to  170  ppm. 

5.  NU-22 

EPA  Decision 

NU-22,  an  HFC  blend,  is  acceptable 
as  a  substitute  for  HCFC-22  in  new  and 
retrofit  applications  in  the  following 
end-uses: 

•  industrial  process  refrigeration  and 
air-conditioning 

•  centrifugal  chillers 

•  reciprocating  chillers 

•  residential  air  conditioning  and  heat 
pumps 

•  residential  dehiunidifiers 

•  refrigerated  transport 

•  motor  vehicle  air  conditioning  (buses 
only) 

ICOR  International,  the  submitter  of 
NU-22,  claims  that  its  composition  is 
confidential  business  information. 

Environmental  Information 

The  blend  has  no  ozone-depleting 
potential.  The  blend  contains 
constituents  exhibiting  GWPs,  with  the 
highest  GWP  being  1600.  This  value  is 
lower  than  the  GWP  of  the  substance 
that  NU-22  would  be  replacing.  The 
contribution  of  this  blend  to  global 
warming  will  be  minimized  in  each 
end-use  through  the  implementation  of 
the  venting  prohibition  under  section 
608(c)(2)  of  the  Clean  Air  Act.  This 
section  prohibits  venting  or  release  of 
substitutes  for  class  I  and  class  II  ozone 
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depleting  substances  used  in 
refrigeration  and  requires  proper 
disposal  of  these  substances,  such  as 
recycling  or  recovery. 

Flammability  and  Fractionation 
Information 

Fractionation  and  flammability  tests 
by  the  submitter  have  determined  that 
although  one  component  of  this  blend  is 
flammable,  this  refrigerant  blend  is  not 
flammable. 

Toxicity  and  Exposure  Data: 

This  blend's  constituents  are  all  non- 
toxic. 

6.  SP34E 

EPA' s  Decision 

SP34E  is  acceptable  for  use  as  a 
substitute  for  CFC-12  in  the  following 
end  uses: 

•  Household  refrigerators  and  freezers 
(retrofit  and  new) 

•  Refrigerated  transport  (retrofit  and 
new) 


•  Retail  food  refrigeration  (retrofit  and 
new) 

•  Cold  storage  warehouses  (retrofit  and 
new) 

•  Vending  machines  (retrofit  and  new) 

•  Water  coolers  (retrofit  and  new) 

•  Reciprocating  chillers  (retrofit  and 
new) 

SP34E  is  acceptable  for  use  as  a 
substitute  for  CFC-12,  subject  to  use 
conditions  for  motor  vehicle  air 
conditioning  (retrofit  and  new). 

SP34E  is  an  HFC  refrigerant  with 
additives.  Solpower,  the  submitter,  has 
claimed  the  composition  is  confidential 
business  information. 

Conditions  for  use  in  Motor  Vehicle  Air 
Conditioning  Systems: 

Regulations  regarding  recycling  and 
prohibiting  venting  issued  under  section 
609  of  the  Clean  Air  Act  apply  to  this 
blend. 

On  October  16,  1996,  (61  FR  54029), 
EPA  promulgated  a  final  rule  that 
prospectively  applied  certain  conditions 


on  the  use  of  any  refrigerant  used  as  a 
substitute  for  CFC-12  in  motor  vehicle 
air  conditioning  systems  (Appendix  D  of 
subpart  G  of  40  CFR  part  82).  That  rule 
provided  that  EPA  would  list  new 
refrigerants  in  future  notices  of 
acceptability.  Therefore,  the  use  of 
SP34E  as  a  CFC-12  substitute  in  motor 
vehicle  air  conditioning  systems  must 
follow  the  standard  conditions  imposed 
on  previous  refrigerants,  including: 

•  The  use  of  unique  fittings  designed  by 
the  refrigerant  manufactiu«r, 

•  The  application  of  a  detailed  label. 

•  The  removal  of  the  original  refrigerant 
prior  to  charging  vdth  SP34E,  and 

•  The  installation  of  a  high-pressure 
compressor  cutoff  switch  on  systems 
equipped  with  pressure  relief  devices. 

The  October  16,  1996  rule  gives  full 
details  on  these  use  conditions. 

You  must  use  the  following  fittings  to 
use  SP34E  in  motor  vehicle  air 
conditioning  systems: 


Fitting  type 


Low-side  service  port  

High-side  service  port 

Large  containers  (>20  lb.) 


Dianieter 

(inches) 


.5(«Vi6)  

.4375  (7i6) 
.5(^16)   


Thread  Pitch 
(threads/inch) 


Thread 
Direction 


18 
14 
18 


Left 

Right 

Left 


Currently,  there  is  no  fitting  for  small 
cans.  Thus,  small  cans  may  not  be  used 
for  distribution  of  this  product  xmtil 
either  cans  are  developed  that  can  use 
the  fittings  above  or  EPA  issues  a  future 
acceptability  notice  identifying  an 
alternative  fitting.  The  labels  will  have 
a  tan  background  and  black  text. 

Required  Changes  in  Technology 

When  using  this  refrigerant,  you 
would  need  to  use  a  filter  dryer 
appropriate  for  use  with  R-134a.  The 
submitter  claims  that  SP34E  is  a 
replacement  for  CFC-12  that  allows  the 
use  of  mineral  oil  instead  of  synthetic 
oil.  EPA  has  not  evaluated  any  claims 
about  the  effectiveness  of  SP34E  or 
whether  it  may  be  used  with  mineral 
oil.  You  may  find  materials  in  Docket 
A-91-42  concerning  these  claims. 

Environmental  Information 

SP34E  has  an  ozone  depletion 
potential  (ODP)  of  zero.  Some  of  the 
constituents  of  SP34E  have  GWPs,  with 
the  highest  GWP  over  100  years  being 
1300.  This  value  is  lower  than  the  GWP 
of  the  substance  that  SP34E  would  be 
replacing.  The  longest-lived  constituent 
has  an  atmospheric  lifetime  of  14.6 
years.  The  contribution  of  this  blend  to 
global  warming  will  be  minimized 
through  requirements  under  sections 


608(c)(2)  and  609  of  the  Clean  Air  Act. 
Section  608(c)(2)  prohibits  venting  or 
release  of  substitutes  for  class  I  and 
class  II  ozone  depleting  substances  used 
in  refrigeration  and  requires  proper 
disposal  of  these  substances,  such  as 
recycling  or  recovery.  Section  609 
requires  refrigerant  recycling  and 
training  and  certification  for  people 
repairing  or  servicing  motor  vehicle  air 
conditioning  systems. 

Flammability  Information 

Some  constituents  of  the  blend  are 
flammable.  Flammability  testing  by  an 
independent  laboratory  has  determined 
that  SP34E  as  blended  is  not  flammable. 
SP34E  has  no  flash  point. 

Toxicity  and  Exposure  Data 

SP34E  exhibits  low  toxicity.  Two  of 
its  constituents  have  manufacturer 
acceptable  exposure  limits  (AELs)  of 
1000  ppm  over  an  8-hour  time- weighted 
average.  For  the  remaining  constituent, 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  has  issued  a 
permissible  exposure  limit  of  1000  ppm 
over  an  8-hour  time-weighted  average. 
SP34E  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  under 
the  Toxic  Substances  Control  Act. 


7.  Correction:  "Furan"  Corrected  to 
Perfluoro  (oxacyclopentane) 

The  April  11,  2000  notice  of 
acceptability  at  65  FR  19327  incorrectly 
said  that  EPA  was  approving  "furan"  as 
a  substitute  for  CFC-114  for  use  in 
uranium  isotope  separation  processing 
(retrofit  uses).  The  proper  name  of  the 
substitute  approved  for  this  purpose  is 
perfluoro  (oxacyclopentane).  It  may  also 
be  called  octafluorotetrahydrofuran  or 
furan,  octafluorotetrahydro.  Its  formula 
is  c-CtFgO.  Perfluoro  (oxacyclopentane) 
is  a  cyclic  perfluoroether  (PFE),  with 
similar  atmospheric  properties  to  those 
of  perfluorocarbons  (PFCs):  long 
atmospheric  lifetime  and  high  global 
warming  potential.  Therefore,  the  same 
care  as  recommended  for  PFCs  should 
be  applied  in  handling  this  cyclic  PFE 
in  order  to  minimize  emissions. 

B.  Foams 

1.  Methyl  Formate 

EPA  Decision 

Methyl  formate  is  acceptable  as  a 
substitute  for  CFCs  and  HCFCs  in  the 
following  end-uses: 

•  Rigid  polyurethane  and 
polyisocyanvuate  laminated 
boardstock; 

•  Rigid  polyiu^thane  appliance; 
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•  Rigid  polyurethane  slabstock  and 
other  foams; 

•  Rigid  polyurethane  commercial 
refrigeration  and  sandwich  panels; 
and 

•  Polyiu'ethane  integral  skin  foam. 

Environmental  Information 

Methyl  formate  has  no  ODP  and  very 
low  or  zero  global  warming  potential 
(GWP).  Users  should  be  aware  that 
methyl  formate  is  a  volatile  organic 
compoimd  (VOC)  and  may  be  subject  to 
state  or  federal  requirements  developed 
under  Title  I  of  the  Clean  Air  Act.  Also, 
because  methyl  formate  is  considered 
hazardous,  spills  and  disposal  should  be 
handled  in  accordance  with 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

Flammability  Information 

Methyl  formate  is  flammable  and 
shoidd  be  handled  with  proper 
precautions.  Use  of  methyl  formate  will 
require  safe  handling  and  shipping  as 
prescribed  by  OSHA  and  DOT  (for 
example,  using  personal  safety 
equipment  and  following  requirements 
for  shipping  hazardous  materials  at  49 
CFR  parts  170  through  173). 

Toxicity  and  Exposure  Data 

Methyl  formate  is  toxic  and  should  be 
handled  with  proper  precautions.  Use  of 
methyl  formate  will  require  safe 
handling  and  shipping  as  prescribed  by 
OSHA  and  DOT  (for  example,  using 
personal  safety  equipment,  observing 
permissible  exposure  limits,  and 
following  requirements  for  shipping 
hazardous  materials  at  49  CFR  parts  1 70 
through  173).  OSHA  established  a 
permissible  exposure  limit  for  methyl 
formate  of  100  ppm  for  a  time- weighted 
average  over  an  eight-hoiu-  work  shift. 
The  National  Institute  of  Occupational 
Safety  and  Health  and  the  American 
Conference  of  Governmental  Industrial 
Hygienists  recommend  a  15-minute 
short  term  exposing  limit  (STEL)  of  150 
ppm. 

C.  Non-Aerosol  Solvent  Cleaning 

1.  HFE-7100 

EPA  Decision 

Hydrofluoroether  7100  is  acceptable 
as  a  substitute  for  HCFC-141b  and 
HCFC-22  in  metals  cleaning,  precision 
cleaning,  and  electronics  cleaning 
applications.  Hydrofluoroether  7100  is 
also  known  as  HFE-7100;  C4F9OCH3; 
C6F9OH5;  methoxynonafluorobutane,  iso 
and  normal;  and  methyl 
nonafluorobutyl  ether.  EPA  previously 
found  HFE-7100  acceptable  as  a 
substitute  for  CFC-113  and  methyl 
chloroform  in  metals  cleaning,  precision 


cleaning,  and  electronics  cleaning 
applications  (61  FR  47015). 

Environmental  Information 

HFE-7100  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  4.1 -year 
atmospheric  lifetime  and  a  global 
warming  potential  (GWP)  of  390  over  a 
100-year  time  horizon.  These  values  are 
lower  than  the  atmospheric  lifetime  and 
GWP  of  the  substances  HFE-7100 
would  be  replacing. 

Flammability  Information 

HFE-7100  is  non-flammable. 

Toxicity  and  Exposure  Data 

HFE-7100  exhibits  low  toxicity,  with 
a  workplace  environmental  exposure 
limit  (WEEL)  of  750  ppm  established  by 
the  American  Industrial  Hygiene 
Association  (AIHA). 

2.  HFE-7200 

EPA  Decision 

Hydrofluoroether  7200  is  acceptable 
as  a  substitute  for  HCFC-141b  and 
HCFC-22  in  metals  cleaning,  precision 
cleaning,  and  electronics  cleaning 
applications.  Hydrofluoroether  7200  is 
also  known  as  HFE-7200;  C4F9OC2H5; 
C5F10H2;  and  ethoxynonafluorobutane, 
iso  and  normal.  EPA  previously  found 
HFE-7200  acceptable  as  a  substitute  for 
CFC-113  and  methyl  chloroform  in 
metals  cleaning,  precision  cleaning,  and 
electronics  cleaning  applications  (64  FR 
68039). 

Environmental  Information 

HFE-7200  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  0.9  year 
atmospheric  lifetime  and  a  GWP  of  55 
over  a  100-year  time  horizon.  These 
values  are  much  lower  than  the 
atmospheric  lifetime  and  GWP  of  the 
substances  HFE-7200  would  be 
replacing. 

Flammability  Information 

The  flanunability  range  in  air  is  2.4- 
12.4%.  HFE-7200  has  no  flashpoint. 

Toxicity  and  Exposure  Data 

The  manufacturer's  recommended 
exposure  guideline  for  HFE-7200  is  200 
ppm  over  an  eight-hour  time-weighted 
average.  EPA  expects  HFE-7200  users  to 
follow  all  recommendations  specified  in 
the  manufacturer's  Material  Safety  Data 
Sheets  (MSDSs).  The  Agency  also 
expects  that  users  of  HFE-7200  will 
adhere  to  any  acceptable  exposure 
limits  set  by  any  voluntary  consensus 
standards  organization,  including  the 
American  Conference  of  Governmental 
Industrial  Hygienists'  (ACGIH) 


threshold  limit  values  (TLVs)  or  the 
AIHA's  WEELs. 

3.  Heptafluorocyclopentane 
EPA  Decision 

Heptafluorocyclopentane  is 
acceptable  as  a  substitute  for  CFC-113, 
methyl  chloroform,  and  HCFC-14lb  in 
precision  cleaning,  electronics  cleaning, 
and  metals  cleaning  applications  within 
the  non-aerosol  solvent  cleaning  sector. 
Heptafluorocyclopentane  is  also  known 
as  HFCPA  and  C5H3F7,  and  by  the  trade 
name  Zeorara-H®. 

Environmental  Information 

HFCPA  is  a  hydrofluorocarbon,  and 
thus  has  no  ozone-depleting  potential. 
The  GWP  is  250  over  a  100-year  time 
horizon,  and  the  atmospheric  lifetime  is 
1.8  years.  These  values  are  either  lower 
or  comparable  to  the  GWPs  and 
atmospheric  lifetimes  of  the  substances 
HFCPA  would  be  replacing. 

Flammability  Information 

HFCPA  has  no  flash  point  below  its 
boiling  point. 

Toxicity  and  Exposure  Data 

Although  this  acceptability 
determination  is  not  subject  to  any  use 
conditions  or  narrowed  use  restrictions, 
EPA  expects  users  to  adhere  to  the 
manufacturer's  recommended  exposure 
guideline  of  123  ppm  over  an  eight-hour 
time-weighted  average,  with  a  ceiling  of 
500  ppm. 

4.  HFC-365mfc 
EPA  Decision 

HFC-365mfc  is  acceptable  as  a 
substitute  for  CFC-113,  methyl 
chloroform,  and  HCFC-141b  in 
precision  cleaning,  electronics  cleaning, 
and  metals  cleaning  applications  within 
the  non-aerosol  solvent  cleaning  sector. 
HFC-365mfc  is  a  halogenated  alkane. 

Environmental  Information 

HFC-365mfc  contains  no  chlorine  or 
bromine  and  does  not  contribute  to 
ozone  depletion.  The  GWP  is  790  over 
a  100-year  time  horizon  and  the 
atmospheric  lifetime  is  10.2  years. 
These  values  are  either  lower  or 
comparable  to  the  GWPs  and 
atmospheric  lifetimes  of  the  substances 
HFC-365mfc  would  be  replacing. 

Flammability  Information 

HFC-365mfc  has  no  flash  point.  The 
lower  and  upper  flammability  limits  are 
3.8%  and  13.3%,  respectively. 

Toxicity  and  Exposure  Data 

The  submitting  manufacturer  has  set 
a  preliminary  acceptable  exposure  limit 
(AEL)  of  500  ppm. 


D.  Aerosol  Solvents  and  Propellants 

1.  HFE-7100 

EPA  Decision 

Hydrofluoroether  7100  is  acceptable 
as  a  substitute  for  CFC-1 1  and  HCFC- 
141b  as  a  solvent  in  aerosol  products. 
Hydrofluoroether  7100  is  also  known  as 
HFE-7100;  UF^OCH,;  CsFvOHs; 
methoxynonafluorobutane,  iso  and 
normal;  and  methyl  nonafluorobutyl 
ether.  EPA  previously  found  HFE-7100 
acceptable  as  a  substitute  for  CFC-113 
and  methyl  chloroform  in  aerosol 
solvents  (61  FR  47015). 

Environmental  Information 

HFE-7100  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  4.1-year 
atmospheric  lifetime  and  a  global 
warming  potential  (GWP)  of  390  over  a 
100-year  time  horizon.  These  are  lower 
than  the  atmospheric  lifetime  and  GWP 
of  the  substances  HFE-7100  would  be 
replacing. 

Flammability  Information 

HFE-7100  is  non-flammable. 

Toxicity  and  Exposure  Data 

HFE-7100  exhibits  low  toxicity,  with 
a  workplace  environmental  exposure 
limit  (WEEL)  of  750  ppm  established  by 
the  American  Industrial  Hygiene 
Association  (AIHA). 

2.  HFE-7200 

EPA  Decision 

Hydrofluoroether  7200  is  acceptable 
as  a  substitute  for  CFC-1 1 ,  and  HCFC- 
14 lb  as  a  solvent  in  aerosol  products. 
Hydrofluoroether  7200  is  also  known  as 
HFE-7200;  CaF^OCzHs;  CsFi.Jl.;  and 
ethoxynonafluorobutane,  iso  and 
normal.  EPA  previously  found  HFE- 
7200  acceptable  as  a  substitute  for  CFC- 
113  and  methyl  chloroform  in  aerosol 
solvents  (64  FR  68039). 

Environmental  Information 

HFE-7200  does  not  deplete  the  ozone 
layer  since  it  does  not  contain  chlorine 
or  bromine.  It  has  a  0.9  year 
atmospheric  lifetime  and  a  GWP  of  55 
over  a  100-year  time  horizon.  These 
values  are  much  lower  than  the 
atmospheric  lifetime  and  GWP  of  the 
substances  HFE-7200  would  be 
replacing. 

Flammability  Information 

The  flammability  range  in  air  is  2.4- 
12.4%.  HFE-7200  has  no  flashpoint. 

Toxicity  and  Exposure  Data 

The  manufacturer's  recommended 
exposure  guideline  for  HFE-7200  is  200 


ppm  over  an  eight-hour  time-weighted 
average.  EPA  expects  HFE-7200  users  to 
follow  all  recommendations  specified  in 
the  manufacturer's  Material  Safety  Data 
Sheets  (MSDSs).  The  Agency  also 
expects  that  users  of  HFE-7200  will 
adhere  to  any  acceptable  exposure 
limits  set  by  any  voluntary  consensus 
standards  organization,  including  the 
American  Conference  of  Governmental 
Industrial  Hygienists'  (ACGIH) 
threshold  limit  values  (TLVs)  or  the 
AIHA's  WEELs. 

3.  HFC-365mfc 

EPA  Decision 

HFC-365mfc  is  acceptable  as  a 
substitute  for  CFC-1 13,  methyl 
chloroform,  and  HCFC-141b  as  an 
aerosol  solvent.  HFC-365mfc  is  a 
halogenated  alkane. 

Environmental  Information 

HFC-365mfc  contains  no  chlorine  or 
bromine  and  does  not  contribute  to 
ozone  depletion.  The  GWP  is  790  over 
a  100-year  time  horizon  and  the 
atmospheric  lifetime  is  10.2  years. 
These  values  are  either  lower  or 
comparable  to  the  GWPs  and 
atmospheric  lifetimes  of  the  substances 
HFC-365mfc  would  be  replacing. 

Flammability  Information 

HFC-365mfc  has  no  flash  point.  The 
lower  and  upper  flammability  limits  are 
3.8%  and  13.3%,  respectively. 

Toxicity  and  Exposure  Data 

The  submitting  manufacturer  has  set 
a  preliminary  acceptable  exposure  limit 
(AEL)  of  500  ppm. 

II.  Request  for  Information  on 
Refrigerants  for  Motor  Vehicle  Air 
Conditioners 

EPA  requests  information  on  the 
refrigerants  Enviro-Safe,  Red  Tek,  Maxi- 
Frig.  ES-12A,  and  Auto  Cool.  EPA  has 
received  numerous  inquiries  regarding 
the  SNAP  acceptability  of  the  above 
refrigerants  for  use  in  motor  vehicle  air 
conditioners  (MVACs).  Materials 
disseminated  through  mailings  and  the 
internet  (Air  Docket  A-91-42,  item  IX- 
B-60)  have  made  consumers  question 
whether  the  products  listed  above  are 
acceptable  substitutes  under  the  SNAP 
program  for  CFC-1 2  (R12  or  freon)  and 
other  ozone-depleting  CFC-1 2 
substitutes.  Under  Section  612(e)  of  the 
CAA,  any  person  who  produces  a 
substitute  for  a  CFC  is  required  to 
submit  information  to  EPA  at  least  90 
days  before  the  substitute  is  introduced 
into  interstate  commerce.  The 
refrigerants  listed  above  have  not  been 
submitted  to  EPA  for  review  under  the 
SNAP  program.  Therefore,  the  Agency 


believes  that  they  cannot  be  sold  as 
replacements  for  CFC-1 2  or  other 
ozone-depleting  CFC  substitutes  in 
MVACs. 

Additionally,  based  on  advertising 
materials.  Material  Safety  Data  Sheets 
(MSDSs)  and  independent  laboratory 
testing  (Air  Docket  A-91^2.  item  IX- 
B-60),  EPA  believes  the  refrigerants 
listed  above  may  be  flammable 
hydrocarbon-based  blends.  In  June 
1995,  flammable  refrigerants  were  listed 
as  unacceptable  as  substitutes  for  CFC- 
1 2  in  MVACs  because  a  comprehensive 
risk  assessment  on  the  use  of  flammable 
refrigerants  had  not  been  submitted  to 
EPA  (60  FR  31092).  EPA  welcomes  the 
submission  of  such  a  risk  assessment. 
However,  until  EPA  receives  sufficient 
information  on  the  potential  risks  of 
flammable  refrigerants  in  MVACs,  all 
flammable  refrigerants  are  unacceptable 
as  substitutes  for  CFC-1 2  and  ozone- 
depleting  freon  substitutes  in  MVACs. 
unless  specifically  listed  as  acceptable. 
Consumers  should  also  be  aware  that 
the  following  19  states  ban  the  use  of 
flammable  refrigerants  in  MVACs: 
Arkansas,  Arizona,  Connecticut, 
Florida,  Idaho,  Indiana,  Iowa.  Kansas, 
Louisiana.  Maryland.  Nebraska.  North 
Dakota,  Oklahoma,  Texas.  Utah. 
Virginia,  Wisconsin.  Washington,  and 
the  District  of  Columbia.  For  further 
information  about  flammable 
refrigerants,  see  EPA's  web  site  (http:// 
www.epa.gov/spdpublc/title6/snap/ 
hcl2alng.html). 

EPA  requests  information  on  the 
composition  and  the  flammability  of 
Enviro-Safe,  Red  Tek,  Maxi-Frig,  ES- 
12A,  and  Auto  Cool.  We  also  would 
welcome  any  formal  risk  assessment  on 
these  refrigerants. 

III.  Request  for  Information  on 
Expanding  SNAP  Program  Review  of 
the  Non- Aerosol  Solvent  Cleaning 
Sector  to  Include  and  Potentially  to 
Establish  Use  Conditions  for  Operations 
that  Involve  Manual  Precision, 
Electronics,  or  Metals  Cleaning 

In  the  non-aerosol  solvent  cleaning 
sector,  EPA  has  historically  applied 
SNAP  review  only  to  large  industrial 
cleaning  applications,  including  cold 
cleaning  and  vapor  degreasing  and 
defluxing  operations,  where  ozone- 
depleting  substances  have  been 
historically  used.  Within  indusfrial 
cleaning,  the  three  main  applications 
that  in  the  past  used  ozone-depleting 
solvents  are  precision  cleaning, 
electronics  cleaning,  or  general  metals 
cleaning,  and  solvents  used  in  those 
applications  are  subject  to  SNAP 
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review.  >  The  preamble  language  to  the 
original  SNAP  rule  of  March  18,  1994 
provided  EPA's  interpretation  that  its 
SNAP  regiilation  excludes  some 
applications  within  metals,  precision 
and  electronics  cleaning.  Specifically, 
the  preeimble  stated  that: 

•The  SNAP  determinations  issued  in  the 
solvent  cleaning  sector  focus  on  substitutes 
for  CFC-113  and  methyl  chloroform  (MCF) 
when  used  in  industrial  cleaning  equipment, 
since  this  application  comprises  the  largest 
use  of  ozone-depleting  solvents.  .  . .  Other 
applications  for  ozone-depleting  solvents 
exist  as  well,  such  as  in  dry  cleaning  of 
textiles  or  in  hand  cleaning  or  maintenance 
cleaning  as  a  spray.  In  addition,  these 
solvents  are  used  as  bearer  media  (such  as 
lubricant  carriers),  mold  release  agents, 
component  testing  agents,  or  in  other  non- 
cleaning  applications.  CFC-11  is  also 
occasionally  used  as  a  cleaning  solvent  in 
specialized  applications.  . .  .  The  Agency 
intends  to  exclude  cleaning  substitutes  for 
CFC-n3,  MCF  and  CFC-ll  in  these 
applications — with  the  exception  of  aerosol 
substitutes — from  the  SNAP  determinations 
at  this  time.  As  a  result,  the  Agency  is  not 
at  this  time  issuing  any  determinations  on 
acceptability  of  such  substitutes,  and  will 
neither  approve  nor  restrict  their  uses. 

(59  FR  13090)  Based  on  this  language, 
EPA  has  not  required  SNAP  review  of 
substitutes  for  CFC-113,  methyl 
chloroform  and  other  ozone-depleting 
solvents  when  those  substitutes  are  used 
in  the  following  specific  manual 
cleaning  appUcations  for  metals, 
electronics  or  precision  cleaning: 

•  Bearer  media  (e.g.,  substitutes  for 
CFC-113  in  depositing  lubricants  on 
medical  catheters); 


'  In  a  February  24, 1998  Notice  of  Acceptability 
in  the  Federal  Register  (63  FR  9151).  EPA  clarified 
the  definitions  of  these  applications  as  follows: 

"(1)  Electronics  Cleaning.  Primarily  the  removal 
of  flux  residues  from  wiring  assemblies  after  a 
soldering  operation  has  been  completed.  This  is 
considered  a  high  value  end  use  application  where 
performance  is  critical. 

"(2)  Metals  Cleaning.  The  removal  of  a  wide 
variety  of  contaminants  from  metal  objects  during 
a  manufacttiring  or  maintenance  process.  At  each 
stage  in  the  manufacturing  process  contaminants 
must  be  removed  from  the  piece  to  ensure  a  clean 
metal  surface  for  the  next  step  in  the  production 
process  or  for  final  consumption.  These  parts  tend 
to  be  metal  objects  ranging  from  fully  assembled 
aircraft  down  to  small  metal  parts  stamped  out  in 
high  volume.  These  contaminants  are  most  often 
greases,  cutting  oils,  coatings,  large  particles,  and 
metal  chips. 

"(3)  Precision  Cleaning.  Applies  to  components 
and  surfaces  of  any  composition  for  which  an 
extremely  high  level  of  cleanliness  is  necessary  to 
ensure  satisfactory  performance  during  the 
manufacturing  process  or  in  final  consumption. 
This  end  use  is  characterized  as  very  high  value  end 
use  segment  based  on  a  non-cost  criteria.  Examples 
of  such  criteria  would  be:  high  value  products, 
protection  or  safeguarding  of  human  life, 
compatibility  concerns  with  plastics,  temperature 
and  mechanical  stress  limitations,  precision 
mechanical  assemblies/components  with 
demanding  machining  tolerances  or  complex 
geometries,  and  base  or  mix  of  metals  readily  pitted, 
corroded,  eroded  or  otherwise  compromised". 


•  Plasma  etching; 

•  Mold  release  agents  (for  nonaerosol 
applications); 

•  Motor  vehicle  air  conditioning 
flushing; 

•  Hand  wiping  or  maintenance 
cleaning  with  a  non-aerosol  spray; 

•  Dry  cleaning  of  textiles; 

•  Substitutes  for  CFC-11  (although 
note  that  EPA  reviews  substitutes  to 
CFC-1 1  when  it  is  used  as  an  aerosol 
propellant);  and 

•  Flushing  of  oxygen  systems. 
There  are  a  wide  variety  of  cleaning 

operations.  Some  of  these  operations  are 
more  emissive,  and  present  more  risks 
to  workers  handling  the  equipment, 
than  others.  EPA  is  concerned  that  for 
certain  solvents  reviewed  imder  the 
SNAP  program,  it  may  not  make  sense 
to  determine  that  use  of  that  compound 
is  acceptable  without  conditions  or 
restrictions,  or  alternatively  that  it  is 
unacceptable,  in  both  manual  and 
machine  cleaning  operations.  EPA  is 
considering  pursuing  the  use  of  certain 
narrowed  use  restrictions  on  SNAP 
acceptability  decisions  for  manual 
metals,  electronics,  or  precision 
cleaning.  We  believe  that  this  would 
better  implement  the  intent  of  the  Clean 
Air  Act  Section  612  mandate  to  evaluate 
the  overall  health  and  environmental 
risks  associated  with  potential 
substitutes  to  ozone-depleting 
substances. 

Because  of  the  emissive  natiu-e  of 
many  manual  cleaning  operations  and 
relatively  high  volumes  of  ozone- 
depleting  solvents  and  their  substitutes 
used  in  manual  cleaning,^'  EPA  is  now 
considering  expanding  the  scope  of 
SNAP  review  in  the  non-aerosol  solvent 
cleaning  sector  to  include  one  or  more 
of  the  manual  cleaning  applications 
above  for  metals  cleaning,  electronics 
cleaning,  or  precision  cleaning.  ^  In  most 
manual  cleaning  operations,  solvent  use 
is  not  contained  within  equipment,  and 
the  potential  for  soil  and  groundwater 
contamination  is  a  major  issue. 
Contamination  is  also  a  concern  where 
solvents  are  allowed  to  fall  on  concrete 
or  other  porous  floors.  In  addition  to 
solvents  causing  soil  and  groundwater 
contamination,  the  evaporation  of 
solvents  often  results  in  atmospheric 
damage.  Many  solvents  used  in  manual 
cleaning  are  volatile  organic  compounds 
(VOCs).  which  contribute  to  ground- 
level  ozone  pollution.  In  addition,  a 
significant  niunber  of  solvents 


^  EPA  uses  the  terms  "hand  cleaning"  and 
"manual  cleaning"  synonymously. 

^  Manual  cleaning  has  never  been  excluded  from 
the  scope  of  SNAP  in  the  aerosol  solvents  and 
propellants  sector,  or  in  the  adhesives,  coatings  and 
inks  sector. 


contribute  to  global  warming  and/or  to 
stratospheric  ozone  depletion.  Human 
health  risk  is  another  concern:  cleaning 
manually  rather  than  with  automated 
pi-ocesses  will  more  likely  result  in 
significant  worker  exposures  to 
solvents,  some  of  which  have  been 
assigned,  either  by  manufacturers, 
governmental  agencies,  or  volimtary 
standard-setting  organizations, 
relatively  low  exposure  limits  due  to 
their  potential  short-term  or  long-term 
toxicity.  Other  potential  hazards  to 
workers  from  manual  cleaning  include 
skin  absorption  of  solvents,  contact 
dermatitis,  contact  biuTis,  exposure  to 
fiammable  vapors,  and  exposure  to 
compounds  that  may  react  with 
chemicals  from  other  processes. 

Manual  cleaning  occurs  in  electronic 
and  precision  cleaning  as  well  as  in 
metals  cleaning.  Manual  cleaning 
encompasses  a  diverse  set  of  cleaning 
operations.  It  can  involve  organic 
solvents,  water-based  cleaners, 
impingement  cleaning,  and/or 
mechanical  cleaning.  It  is  generally,  but 
not  always,  cold  cleaning  (i.e.,  cleaning 
where  the  removal  of  soils  is 
accomplished  by  solvents,  solvent 
blends,  or  water-based  cleaners  that  are 
at  room  temperature  or  are  otherwise 
below  their  boiling  points).  Sometimes 
the  applications  are  small-scale;  in  some 
applications,  the  part  to  be  cleaned  may 
be  several  stories  high.  Manual  cleaning 
may  be  one  or  a  few  steps  of  an  overall 
cleaning  process  that  involves  hundreds 
or  thousands  of  cleaning  steps. 
Techniques  of  manual  cleaning  include: 

•  Non-automated  wiping,  swabbing, 
scraping,  sanding,  brushing,  pressure- 
washing  or  abrasively  blasting  surfaces 
with  a  cloth,  swab,  brush,  sponge,  pad 
or  other  implement  that  is  moistened 
with  solvent  or  other  cleaner,  manually 
applying  the  solvent  or  other  cleaner 
directly  to  surfaces  to  agitate  the  surface 
soils,  and  then  wiping,  swabbing, 
brushing  or  pressure-washing  the 
surfaces; 

•  Submerging  parts  in  a  solution  that 
includes  water,  solvents  and/or 
surfactants  (this  may  include  ultrasonic 
cleaning);  and 

•  Using  spraying  equipment,  whether 
the  spray  is  from  an  aerosol  can,  other 
pressurized  can,  or  non-pressurized 
container  (such  as  a  piunp). 

Swabs  are  generally  used  in  specific 
spots,  wipers  can  cover  a  larger  specific 
area,  and  sprays  are  used  over  a  more 
general  area.  Manual  cleaning  can  be 
performed  with  either  aqueous  or 
solvent-based  cleaning  fluids  or  sprays, 
and  includes  the  following  operations: 

•  Spot  cleaning, 


•  Cleaning  large  metal  surfaces  such 
as  milking  machines  and  other  tanks 
and  vessels, 

•  Cleaning  small  batches  of  parts,  and 

•  Cleaning  articles  such  as  medical 
examination  instnmfients,  optical 
instnmaents,  labware  or  circuit  boards, 
and  process  equipment. 

Examples  of  applications  that  involve 
manual  cleaning  include: 

•  Removal  of  paints,  mineral 
deposits,  dirt  and  oils  during  the 
overhauling,  repairing,  or  rebuilding  of 
automotive  parts,  machinery  parts  or 
instnmients, 

•  Removal  of  residual  rosin  flux 
diuing  the  manufacture  and  service  of 
electronics  assemblies, 

•  Removal  of  rosin  flux,  oil,  dirt,  and 
mineral  deposits  during  the  repair  of 
heavy-use  military  assemblies, 

•  Removal  of  bumt-on  carbonized 
and/or  caramelized  oil  during  the  repair 
of  compressors  after  burnout, 

•  Removal  of  flux,  oils,  polishing 
compounds  and  fingerprints  from  large, 
critical  aerospace  components, 

•  Removal  of  oils,  fluxes  and 
fingerprints  from  high-value,  critical 
biomedical  devices,  and 

•  Removal  of  residue  polishing 
compounds  in  precision  optics  and  in 
semiconductor  manufactiu-ing  wafer 
fabrication. 

EPA  has  previously  regulated  manual 
cleaning  with  solvents  in  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs)  under  §  112(b)  of 
the  Act.  The  September  1,  1995 
NESHAP  for  Aerospace  Manufactiuing 
and  Reworking  Facilities  defines  "hand- 
wipe  cleaning  operation"  as  "the 
removal  of  contaminants  such  as  dirt, 
grease,  oil,  and  coatings  from  an 
aerospace  vehicle  or  component  by 
physically  rubbing  it  with  a  material 
such  as  a  rag,  paper,  or  cotton  swab  that 
has  been  moistened  with  a  cleaning 
solvent."  (60  FR  45958)  The  NESHAP 
rule  differentiates  between  hand-wipe 
cleaning  operations,  spray  gim  cleaning, 
and  "flush  cleaning."  in  which 
contaminants  are  removed  by  "passing 
solvent  over,  into,  or  through  the  item 
being  cleaned."  (60  FR  45958)  Similarly, 
EPA  is  considering  differentiating 
between  manual  cleaning  and  other 
methods  for  solvent  cleaning  imder  the 
SNAP  program. 

As  part  of  EPA's  efforts  to  comply 
with  the  intent  of  the  mandate  in 
Section  612  of  the  Clean  Air  Act  to 
evaluate  the  overall  health  and 
environmental  risks  associated  with 
potential  substitutes  to  ozone  depleting 
substances,  we  are  interested  in 
receiving  comments  and  information  on 
the  following: 


•  Appropriateness  of  SNAP  review  of 
ODS  substitutes  used  in  manual 
cleaning, 

•  Potential  health  and  environmental 
benefits  from  SNAP  review  of  solvents 
used  in  manual  cleaning, 

•  Other  solvent  applications  not 
ciurently  reviewed  imder  SNAP,  but 
where  SNAP  review  of  solvents  used  in 
these  applications  may  result  in 
environmental  benefits,  and 

•  Consequences  of  the  expansion  of 
SNAP  review  into  manual  cleaning.  For 
example,  since  HCFC-141b  is  already 
listed  as  unacceptable  in  all  non-aerosol 
solvent  cleaning  applications  (i.e..  in 
precision,  electronics,  and  metals 
cleaning),  the  use  of  HCFC-14lb  as  a 
substitute  for  CFC-113  or  methyl 
chloroform  in  manual  wiping  would 
automatically  become  prohibited  if  EPA 
were  to  promulgate  a  final  rule 
expanding  the  scope  of  SNAP  to  include 
manual  cleaning.  In  addition,  when  EPA 
promulgates  rules  in  the  futm-e  that  list 
acceptability  determinations  for 
particular  solvents,  we  could  prohibit 
the  use  of  those  solvents  in  manual 
cleaning. 

The  Agency  hopes  that  today's  action 
will  give  the  public  an  opportunity  to 
provide  input  at  an  early  stage  in  this 
decision-making  process.  If  EPA 
pursues  this  expansion  of  the  scope  of 
SNAP  review,  we  will  do  so  through 
notice-and-comment  rulemaking. 

rV.  Request  for  Information  on 
Restricting  SNAP  Acceptability 
Decisions  in  the  Non-Aerosol  Solvent 
Cleaning  Sector  to  Operations  That 
Involve  the  Use  of  Equipment  That 
Meets  Equipment  Standards  in  the 
National  Emission  Standards  for 
Halogenated  Solvent  Cleaning 

As  discussed  in  the  previous  section 
of  this  action,  EPA  has  historically 
applied  SNAP  review  in  the  non-aerosol 
solvent  cleaning  sector  only  to  large 
industrial  cleaning  applications  where 
ozone-depleting  substances  have  been 
historically  used.  Within  industrial 
cleaning,  the  three  main  applications 
that  in  the  past  used  ozone-depleting 
solvents  are  precision  cleaning, 
electronics  cleaning,  or  general  metals 
cleaning.  Solvents  used  in  these 
apphcations  are  subject  to  SNAP 
review. 

Each  of  these  applications  includes  a 
wide  range  of  cleaning  operations  and 
equipment:  cold  cleaning  methods  such 
as  pail-and-brush,  hand  wipe, 
recirculating  over-spray  ("sink-on-a- 
drum")  parts  washers,  immersion 
cleaning  into  dip  tanks  with  manual 
parts  handling,  automated  immersion 
cleaning  using  multiple  dip  tanks,  and 
either  automated  or  manual  immersion 


cleaning  that  incorporates  ultrasonic  or 
mechanical  agitation,  and  heated 
cleaning  methods  such  as  heated  dip 
tanks  and  vapor  degreasing.  Some  of 
these  operations  are  more  emissive,  and 
present  more  risks  to  workers  handling 
the  equipment,  than  others.  The  Agency 
is  interested  in  pursuing  regulatory 
options  within  the  SNAP  decisionary 
framework  in  order  to  better  account  for 
these  differences.  In  other  words,  for 
certain  solvents  reviewed  imder  the 
SNAP  program,  it  may  not  make  sense 
to  determine  that  use  of  that  compound 
is  acceptable  without  conditions  or 
restrictions,  or  alternatively  that  it  is 
unacceptable,  in  all  precision  (or 
electronic,  or  metals)  cleaning 
operations.  EPA  is  interested  in 
pursuing  the  use  of  certain  narrowed 
use  restrictions  on  SNAP  acceptability 
decisions  that  would  better  implement 
the  intent  of  the  Clean  Air  Act  Section 
612  mandate  to  evaluate  the  overall 
health  and  environmental  risks 
associated  with  potential  substitutes  to 
ozone-depleting  substances. 

EPA  is  specifically  interested  in 
receiving  comments  and  information  on 
the  appropriateness  of  restricting  SNAP 
acceptability  decisions  for  newly 
submitted  non-aerosol  solvents  to 
operations  that  involve  the  use  of 
equipment  that  meets  the  requirements 
set  forth  in  40  CFR  63.462,  Batch  cold 
cleaning  machine  standards,  and  40 
CFR  63.463.  Batch  vapor  and  in-line 
cleaning  machine  standards,  which  are 
set  forth  in  the  national  emission 
standards  for  halogenated  solvent 
cleaning  ("HSC  NESHAP")."  Does  it 


*  For  reference,  the  HSC  NESHAP  provisions  at 
40  CFR  63.461  (July  1, 1999  revision)  include  the 
following  definitions: 

Batch  cleaning  machine  means  a  solvent  cleaning 
machine  in  which  individual  parts  or  a  set  of  parts 
move  through  the  entire  cleaning  cycle  before  new 
parts  are  introduced  into  the  solvent  cleaning 
machine.  An  open-top  vapor  cleaning  machine  is  a 
type  of  batch  cleaning  machine.  A  solvent  cleaning 
machine,  such  as  a  ferris  wheel  cleaner,  that  cleans 
multiple  batch  loads  simultaneously  and  is 
manually  loaded  is  a  batch  cleaning  machine. 

Cold  cleaning  machine  means  any  de\ice  or  piece 
of  equipment  that  contains  and/or  uses  liquid 
solvent,  into  which  parts  are  placed  to  remove  soils 
from  the  surfaces  of  the  parts  or  to  dry  the  parts. 
Cleaning  machines  that  contain  and  use  heated, 
nonboiling  solvent  to  clean  the  parts  are  classified 
as  cold  cleaning  machines. 

Open-top  \'apor  cleaning  machine  means  a  batch 
solvent  cleaning  machine  that  has  its  upper  surface 
open  to  the  air  and  txiils  solvent  to  create  solvent 
vapor  used  to  clean  and/or  dr>'  parts. 

Immersion  cold  cleaning  machine  means  a  cold 
cleaning  machine  in  which  the  parts  are  immersed 
in  the  solvent  when  being  cleaned. 

In-line  cleaning  machine  or  continuous  cleaning 
machine  means  a  solvent  cleaing  machine  that  uses 
an  automated  parts  handling  system,  tvpicaliy  a 
conveyor,  to  automatically  provide  a  continuous 
supply  of  parts  to  be  cleaned.  These  units  are  fully 

Continued 
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make  sense  to  add  a  narrowed  use 
restriction  to  SNAP  "acceptable"  or 
"acceptable  subject  to  use  conditions" 
determinations  that  would  permit  the 
use  of  the  solvent  in  the  appropriate 
application  (i.e..  precision  cleaning, 
electronics  cleaning,  or  metals  cleaning) 
ordy  if  the  solvent  is  used  in 
conjimction  with  equipment  that  meets 
the  HSC  NESHAP?  This  restriction 
might  be  stated  as  follows:  "May  only  be 
used  in  conjunction  with  batch  cold 
cleaning  machines  or  batch  vapor  or  in- 
line cleaning  machines  that  conform  to 
40  CFR  63.462  or  40  CFR  63.463."  If  an 
acceptability  decision  were  restricted  in 
this  manner,  and  if  EPA  were  to  regulate 
manual  cleaning  as  discussed  in  the 
previous  section  of  the  preamble,  then 
the  solvent  presumably  could  not  be 
used  in  (a)  manual  cleaning  in  that 
application,  (b)  any  other  cleaning 
process  in  that  application  not  subject  to 
die  HSC  NESHAP,  or  (c)  any  cleaning 
process  in  that  application  subject  to  the 
HSC  NESHAP  but  not  in  conformance 
widi  die  NESHAP. 

Another  alternative  would  be  to 
restrict  a  solvent's  use  to  some  subset  of 
the  applications  mentioned  above.  For 
example,  there  could  be  conditions 
prohibiting  the  solvent's  use  for  any 
cleaning  machines  in  that  application 
not  subject  to  die  HSC  NESHAP,  or  for 
any  cleaning  process  in  that  application 
subject  to  die  HSC  NESHAP  but  not  in 
conformance  with  the  NESHAP.  This 
alternative  restriction  might  be  stated  as 
follows:  "If  used  in  cleaning  machines, 
may  only  be  used  in  conjunction  with 
batch  cold  cleaning  macbines  or  batch 
vapor  or  in-line  cleaning  machines  that 
conform  to  40  CFR  63.462  or  40  CFR 
63.463."  Or,  the  restriction  could  apply 
to  cleaning  processes  that  are  subject  to 
the  HSC  NESHAP  and  to  manual 
cleaning  applications.  Under  this 
second  alternative,  the  narrowed  use 
restriction  might  be  stated  as  follows:  "If 
used  in  conjunction  with  batch  cold 
cleaning  machines  or  batch  vapor  or  in- 
line cleaning  machines  that  are  subject 
to  40  CFR  63.462  or  40  CFR  63.463,  may 
only  be  used  in  conjunction  with 
equipment  that  meets  the  requirements 
set  forth  in  these  provisions.  Also  may 


enclosed  except  for  the  conveyor  inlet  and  exit 
portals.  In-line  cleaning  machines  can  be  either 
cold  or  vapor  cleaning  machines. 

Solvent  cleaning  machine  means  any  device  or 
piece  of  equipment  that  uses  halogenated  HAP 
solvent  liquid  or  vapor  to  remove  soils  from  the 
surfaces  of  materials.  Types  of  solvent  cleaning 
machines  include,  but  are  not  limited  to,  batch 
vapor,  in-line  vapor,  in-line  cold,  and  batch  cold 
solvent  cleaning  machines. 

Vapor  cleaning  machine  means  a  batch  or  in-line 
solvent  cleaning  machine  that  boils  liquid  solvent 
generating  solvent  vapor  that  is  used  as  a  part  of 
the  cleaning  or  drying  cycle. 


not  be  used  in  manual  cleaning 
operations." 

EPA  is  also  interested  in  receiving 
comments  and  information  on  the 
following: 

•  What  are  the  potential  health  and 
environmental  benefits  from  the  SNAP 
program  adding  these  types  of 
restrictions  to  future  SNAP  acceptability 
determinations? 

•  Which  solvents  submitted  to  the 
SNAP  program  in  the  future,  if  any, 
should  be  subject  to  die  HSC  NESHAP 
restriction?  For  example,  should  this 
restriction  be  attached  to  acceptability 
determinations  for  any  compoimd  for 
which  the  eight-hour  time-weighted 
average  exposure  limit,  whether  set  by 
the  chemical  manufacturer,  a  voluntary 
industry  organization,  or  a  federal  or 
state  health  or  safety  agency,  is  100  i>pm 
or  less?  150  ppm  or  less?  50  ppm  or 
less? 

•  Should  any  solvents  that  EPA  has 
already  listed  as  "acceptable"  be  subject 
to  this  type  of  restriction,  in  order  to 
prevent  worker  exposures  or 
atmospheric  emissions? 

The  Agency  hopes  that  today's  action 
will  give  the  public  an  opportunity  to 
provide  input  at  an  early  stage  in  this 
decision-making  process.  If  EPA 
pursues  this  expansion  of  the  scope  of 
SNAP  review,  we  will  do  so  through 
notice-and-comment  rulemaking. 

V.  Status  of  EPA  Review  of  n-Propyl 
Bromide 

EPA  is  in  the  process  of  reviewing  n- 
propyl  bromide  (nPB)  as  a  potential 
substitute  for  CFC-113,  methyl 
chloroform  and  HCFC-141b  in  the  non- 
aerosol  solvent  cleaning  sector  for 
general  metals,  precision,  and 
electronics  cleaning  applications,  as 
well  as  in  adhesive  and  coatings 
applications,  and  aerosol  propellant  and 
solvent  applications.  On  February  18, 
1999,  EPA  published  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM)  in  die  Federal  Register  at  64 
FR  8043,  which  requested  comment  and 
information  on  rd'B,  particularly  with 
regard  to  its  ozone-depletion  potential 
(ODP)  and  its  toxicity,  in  order  to  assist 
in  the  development  of  effective 
regulatory  options. 

Through  the  publication  of  the 
ANPRM,  EPA  summarized  and  made 
publicly  available  the  information  it  had 
received  on  nPB  so  that  interested 
parties  could  evaluate  these  data.  The 
ANPRM  noted  that  EPA  will 
supplement  the  public  docket  as  new 
information  is  received,  and  issue  an 
additional  notice  of  data  availability. 
Today's  action  serves  to  provide  the 
public  with  an  update  on  the 


information  EPA  has  received  to  date 
(which  has  been  added  to  the  public 
docket),  and  provides  a  summary  of 
anticipated  next  steps  in  developing 
regulations  under  SNAP  for  nPB. 

The  discussion  below  presents  this 
new  information  for  each  of  the  main 
areas  previously  identified  in  the 
February  1999  ANPRM  where 
significant  uncertainties  existed  or  data 
were  incomplete. 

Ozone  Depletion  Potential.  Since  the 
publication  of  die  ANPRM.  EPA  has 
received  new  information  about  ongoing 
modeling  efforts  to  estimate  nPB's  ODP. 
These  new  efforts  involve  development 
and  refinement  of  three-dimensional  (3- 
D)  chemical  transport  models  that 
account  for  the  relatively  short- 
atmospheric  lifetime  of  nPB  (11-14  days 
according  to  Nelson  et  al.  1997; 
Wuebbles  et  al.,  1998;  1999a,  and  19-20 
days  according  to  Wuebbles  et  al..  2000) 
and  for  the  location  and  timing  of 
emissions.  While  two-dimensional 
models  can  treat  longer-lived  gases  (e.g., 
CFCs,  halons)  that  are  well-mixed  in  the 
atmosphere  as  if  they  are  uniformly 
emitted  at  all  latitudes  and  longitudes, 
they  are  not  designed  to  adequately 
accoimt  for  variations  in  concentrations 
and  tiansport  of  short-lived  compounds 
and  their  degradation  products.  As 
discussed  in  a  March  1999  workshop  on 
short-lived  compounds  sponsored  by 
EPA  and  NASA  (Wuebbles  and  Ko, 
1999),  the  ODPs  for  short-tived 
compounds  ideally  would  be  defined  as 
a  function  of  location  and  perhaps  time 
of  emission.  3-D  models  can  examine 
questions  related  to  convective  transport 
rates  of  these  short-lived  compoimds 
and  their  degradation  products  at 
different  latitudes,  and  the  relative 
importance  of  transient  versus  steady- 
state  effects.  Using  the  most  recent 
version  of  the  MOZART2  3-D  model 
and  considering  the  full  degradation 
chemistry  of  nPB  in  the  atmosphere, 
Wuebbles  et  al.  2000  (available  from  the 
EPA  Air  Docket)  derived  a  range  of  ODP 
values  that  are  strongly  dependent  on 
location  of  the  emissions,  especially 
with  respect  to  latitude.  For  example, 
the  ODP  averaged  for  all  global 
emissions  is  estimated  to  range  from 
0.033  to  0.040,  but  the  ODP  for 
emissions  fi-om  the  tropics  (India. 
Southeast  Asia,  and  Indonesia)  is 
estimated  to  be  much  larger,  0.87  to 
0,105.  The  authors  attribute  the 
difference  to  the  strong  effect  of  the 
deep  convective  transport  in  the  tropics 
in  rapidly  moving  gases  to  the  upper 
troposphere.  Assuming  that  emissions 
occur  only  over  the  contiguous  United 
States,  the  ODP  is  estimated  to  range 
from  0.016  to  0.019.  While  many  of  the 
previously  identified  uncertainties  with 


respect  to  the  potential  impacts  of  nPB 
on  stratospheric  ozone  are  addressed  in 
this  study,  the  authors  note  that 
considerable  uncertainties  remain 
related  to  the  lack  of  empirical  data  on 
reaction  rate  constants  and  products  for 
the  degradation  chemistry  associated 
with  nPB,  Additional  uncertainties  also 
remain  that  are  common  to  any  3-D 
modeling  of  short-lived  gases  related  to 
the  treatment  of  convective  processes, 
boundary  layer  processes,  surface 
deposition,  and  rainout. 

The  Agency  remains  interested  in 
receiving  from  the  public  any  other 
information  pertaining  to  the 
atmospheric  effects  and  ozone  depletion 
potential  of  short-lived  atmospheric 
chemicals  (e.g.,  shorter  than  three 
months),  and  any  additional 
information  on  the  ODP  of  nPB, 
specifically.  EPA  will  make  any  new 
information  accessible  to  the  public  as 
it  becomes  available  by  placing  it  in  the 
docket  identified  in  the  Addresses 
section  of  this  document,  and  if 
appropriate,  will  issue  a  notice  of  data 
availability  in  the  Federal  Register  to 
insure  that  the  public  is  aware  of  any 
new  information. 

Toxicity.  As  with  other  solvents, 
occupational  exposure  to  nPB  may 
occur  via  both  inhalation  and  skin 
absorption.  Potential  health  effects 
related  to  overexposure  to  nPB  (and 
many  other  solvents)  may  include 
irritation  of  the  eyes,  mucous 
membranes,  upper  respiratory  tract,  and 
skin.  At  higher  exposiue  levels,  central 
nervous  system  effects  (characterized  by 
headache  and  dizziness,  possibly 
leading  to  loss  of  consciousness)  may 
occur.  Animal  studies  indicate  that 
exposure  to  nPB  at  concentrations  above 
400  parts  per  million  for  "sub-chronic" 
durations  of  28-90  days  is  associated 
with  liver  toxicity  and  reproductive 
system  effects  (reduced  sperm  counts 
and  motility).  Reproductive  system 
effects  have  also  been  observed  in  both 
rats  and  humans  exposed  to  2- 
bromopropane  (iPB),  an  isomer  of  nPB 
which  also  has  tested  positive  in  some 
in  vitro  cancer  assays. 

As  discussed  in  the  February  1999 
ANPRM,  the  reproductive  and 
developmental  effects  of  nPB  are 
especially  uncertain,  and  require 
additional  data  before  the  Agency  issues 
a  proposed  regulation.  In  cooperation 
with  EPA,  a  consortium  of  nPB 
manufactxu"ers  conducted  a  study  to 
evaluate  the  effects  of  nPB  exposures  on 
the  developmental  and  reproductive 
systems  in  two  generations  of  rats.  This 
study  was  recently  completed,  and  we 
expect  that  its  results  will  be  available 
for  Agency  review  early  in  2001. 


EPA  is  also  aware  of  recent  Japanese 
studies  that  have  shown  adverse 
neurotoxicological  and  reproductive 
toxicological  effects  in  rats  exposed  to 
nPB  levels  as  low  as  200  ppm,  which  is 
a  lower  level  for  adverse  effects  than  has 
been  previously  demonstrated  (Ichihara 
et  al.,  2000a,  b).  The  Agency  intends  to 
review  the  protocols  followed  in  these 
studies  in  order  to  estimate  the 
significance  of  the  findings. 

EPA  plans  on  issuing  a  proposed  nPB 
regulation  cis  soon  as  possible  once  we 
have  had  an  opportimity  to  evaluate  the 
results  of  these  recent  toxicological 
studies.  In  the  event  that  EPA  lists  uses 
of  nPB  in  certain  applications  as 
acceptable,  we  expect  that  the  final 
action  will  include  a  recommended 
exposure  limit.  In  the  February  1999 
ANPRM,  EPA  recommended  that  until 
exposure  levels  are  set,  either  on  a 
volimtary  basis  by  a  standard-setting 
organization  such  as  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  or  the  American 
Industrial  Hygienists  Association 
(AIHA),  or  on  a  mandatory  basis  by 
OSHA,  nPB  users  should  adhere  to  a 
preliminary  exposure  linut  of  50-100 
ppm  over  an  eight-hour  time-weighted 
average.  The  nPB  manufacturers' 
current  company-set  limit  at  that  time 
was  100  ppm.  However,  based  on  the 
preliminary  review  of  the  two-year 
study  discussed  above,  one 
manufacturer  of  nPB  has  revised  its 
recommended  exposure  limit  to  25  ppm 
on  an  8-hour,  time-weighted  average 
basis  (see  docket  A-91-42,  item  IX-B- 
61).  As  indicated  by  at  least  one 
manufacturer's  decision  and  as  noted  in 
the  February  1999  ANPRM.  the  results 
fi-om  developmental  and  reproductive 
testing  may  require  a  lower  limit  than 
EPA's  preliminary  recommendation  of 
50-100  ppm  to  be  protective. 

The  U.S.  Occupational  Safety  and 
Health  Administration  (OSHA)  has 
submitted  nPB  and  iPB  to  the  National 
Institute  of  Environmental  Health 
Sciences'  National  Toxicology  Program 
(NTP)  for  further  assessment.  In  its 
submission.  OSHA  recommended  that 
NTP  consider  administering  the 
following  tests:  Carcinogenicity  study  in 
both  sexes  of  rats  and  mice;  a  midti- 
generation  reproductive  study; 
developmental  studies  (inhalation  by 
pregnant  animals);  a  subchronic  neuro- 
toxicity study;  a  genotoxicity  battery; 
and  toxicokinetic/mechanistic  studies. 
These  studies  would  likely  take  several 
years  to  complete.  EPA  anticipates  that 
once  the  assessment  is  finalized.  OSHA 
vrill  work  to  develop  a  mandatory 
exposure  limit  for  nPB  use  in  the 
workplace.  The  results  of  OSHA's 
review  could  result  in  a  limit  that  is 


lower  than  EPA's  preliminary 
recommendation  of  50-100  ppm. 
EPA  is  presenting  and  maxing 
publicly  available  the  information  it  has 
received  so  that  interested  parties  may 
evaluate  these  data  for  themselves  and 
use  it  as  guidance  if  they  choose  to  use 
nPB  until  a  proposal  and  final  rule  are 
in  place.  EPA  remains  interested  in 
receiving  additional  information  on 
human  health  and  toxicological  risks 
associated  with  exposure  to  nPB.  As 
EPA  receives  new  information,  we  will 
add  it  to  the  docket,  along  with  a  notice 
of  data  availability  in  the  Federal 
Register,  as  appropriate. 

VI.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  refers  to  this 
program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  flu/emdb/ig— Section  612(c) 
requires  EPA  to  promulgate  rules 
making  it  unlawful  to  replace  any  class 
I  (chlorofluorocarbon.  halon,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  n 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that  (1) 
reduces  the  overall  risk  to  human  health 
and  the  environment,  and  (2)  is 
currentiy  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  six  months. 

•  90-day  Notification — Section  612(e) 
directs  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
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unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Ouf reach— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  II  substances. 

B.  Regulatory  History 

On  March  18,  1994,  EPA  published 
the  original  rulemaking  (59  FR  13044) 
which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing;  solvents  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  compose  the  principal  industrial 
sectors  that  historically  consumed  the 
largest  volumes  of  ozone-depleting 
compounds. 

As  described  in  this  original  rule  for 
the  SNAP  program,  EPA  does  not 
believe  that  rulemaking  procedures  are 
required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substance.  Consequently,  by  this 
action  EPA  is  adding  substances  to  the 
list  of  acceptable  alternatives  without 
first  requesting  comment  on  new 
listings. 

EPA  does,  however,  believe  that 
notice-and-comment  rulemaking  is 
required  to  place  any  substance  on  the 


list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  fi'om  the  lists  of 
prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  rulemaking  in  the 
Federal  Register. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  intended  for 
use  as  a  replacement  for  a  class  I  or  class 
II  substance.  Anyone  who  produces  a 
substitute  must  provide  the  Agency 
with  health  and  safety  studies  on  the 
substitute  at  least  90  days  before 
introducing  it  into  interstate  commerce 
for  significant  new  use  as  an  alternative. 
This  requirement  applies  to  substitute 
manufacturers,  but  may  include 
importers,  formuiators,  or  end-users, 
when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

You  can  find  a  complete  chronology 
of  SNAP  decisions  and  the  appropriate 
Federal  Register  citations  at  EPA's 
Ozone  Depletion  World  Wide  Web  site 
at  www.epa.gov/ozone/title6/snap/ 
chron.html.  This  information  is  also 
available  from  the  Air  Docket  (see 
ADDRESSES  section  above  for  contact 
information). 

VI.  Additional  Information 

Contact  the  Stratospheric  Protection 
Hothne  at  (800)  296-1996,  Monday- 
Friday,  between  the  hours  of  10:00  a.m. 
and  4:00  p.m.  (EST).  For  more 
information  on  the  Agency's  process  for 
administering  the  SNAP  program  or 
criteria  for  evaluation  of  substitutes, 
refer  to  the  original  SNAP  rulemaking 
published  in  the  Federal  Register  on 
March  18, 1994  (59  FR  13044).  Notices 
and  rulemakings  under  the  SNAP 
program,  as  well  as  all  EPA  publications 
on  protection  of  stratospheric  ozone,  are 
available  from  EPA's  Ozone  Depletion 
World  Wide  Web  site  at  www.epa.gov/ 


ozone/title6/snap/  and  from  the 
Stratospheric  Protection  Hotline,  the 
toll-fi^e  telephone  number  of  which  is 
listed  above. 
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Appendix  A:  Summary  of  Acceptable 
Decisions 


End-Use 


Substitute 


Decision 


Comments 


REFRIGERATION  and  AIR  CONDITIONING 


industrial  process  refrig- 
eration, for  use  as  a 
secondary  heat  transfer 
fluid  in  new  equipment 
for  not-in-kind  replace- 
ments of  systems. 


Hydrofluoroetfier  7100 
as  a  substitute  for 
CFC-11.CFC-12, 
CFC-114,  CFC-115, 
HCFC-22  and  R-502. 

Hydrofluoroether  7200 
as  a  substitute  for 
CFC-11,CFC-12, 
CFC-114,  CFC-115. 
HCFC-22  and  R-502. 


Acceptable. 


Acceptable. 


End-Use 


retail  food  refrigeration, 
for  use  as  a  secondary 
fieat  transfer  fluid  in 
new  equipment  for  not- 
in-kind  replacements  of 
systems. 


very  low  temperature  re- 
frigeration, for  use  as  a 
secondary  heat  transfer 
fluid  in  new  equipment 
for  not-in-kind  replace- 
ments of  systems. 


non-mechanical  heat 
transfer,  for  use  in  ret- 
rofit and  new  equip- 
ment. 


industrial  process  refrig- 
eration and  air-condi- 
tioning (retrofit  and 
new). 


industrial  process  refrig- 
eration (retrofit  and 
new). 

cold  storage  warehouses 
(retrofit  and  new). 


refrigerated  transport  (ret- 
rofit and  new). 


retail  food  refrigeration 
(retrofit  and  new). 


ice  machines  (new) 


vending  machines  (retrofit 
and  new). 


water  coolers  (retrofit  and 
new). 


Substitute 


Hydrofluoroether  7100 
as  a  substitute  for 
CFC-12  and  R-502. 


Hydrofluoroether  7200 
as  a  substitute  for 
CFC-12  and  R-502. 

Hydrofluoroether  7100 
as  a  substitute  for 
CFC-113,  R-13B1, 
and  R-503. 


Hydrofluoroether  7200 
as  a  substitute  for 
CFC-113,  R-13B1, 
and  R-503. 

Hydrofluoroether  7100 
as  a  substitute  for 
CFC-11,  CFC-12, 
CFC-114,  CFC-115, 
and  HCFC-22. 

Hydrofluoroether  7200 
as  a  substitute  for 
CFC-11,  CFC-12. 
CFC-114,  CFC-115. 
and  HCFC-22. 

F0R12A  as  a  substitute 
for  HCFC-22. 


F0R12B  as  a  substitute 

for  CFC-12. 
NU-22  as  a  substitute 

for  HCFC-22. 
SP34E  as  a  substitute 

for  CFC-12. 

F0R12A  as  a  substitute 

for  CFC-12. 
F0R12B  as  a  substitute 

for  CFC-12. 
SP34E  as  a  substitute 

for  CFC-12. 
F0R12A  as  a  substitute 

for  CFC-12. 
FOR  128  as  a  substitute 

for  CFC-12. 
NU-22  as  a  substitute 

for  HCFC-22. 
SP34E  as  a  substitute 

for  CFC-12. 
FOR12A  as  a  substitute 

for  CFC-12. 
FOR  128  as  a  substitute 

for  CFC-12. 
SP34E  as  a  substitute 

for  CFC-12. 
F0R12A  as  a  substitute 

for  CFC-12. 
FOR128  as  a  substitute 

for  CFC-12. 
F0R12A  as  a  substitute 

for  CFC-12. 
FORI 28  as  a  substitute 

for  CFC-12. 
SP34E  as  a  substitute 

for  CFC-12. 
F0R12A  as  a  substitute 

for  CFC-12. 
FOR  128  as  a  substitute 

for  CFC-12. 


Decision 


Acceptable- 


Acceptable. 
Acceptable. 


Acceptable. 
Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 
Acceptable. 
Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable 


Comments 
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End-Use 

Substitute 

Decision 

Comments 

SP34E  as  a  substitute 

Acceptable. 

forCFC-12 

centrifugal  chillers  (retrofit 

F0R12A  as  a  substitute 

Acceptable. 

and  new). 

for  CFC-12. 

F0R12B  as  a  substitute 

Acceptable. 

for  CFC-12. 

NU-22  as  a  substitute 

Acceptable. 

forHCFC-12 

reciprocating  chillers  (ret- 

F0R12A as  a  substitute 

Acceptable. 

rofit  and  new). 

for  CFC-12. 

F0R12B  as  a  substitute 

Acceptable. 

for  CFC-12. 

NU-22  as  a  substitute 

Acceptable. 

for  HCFC-12 

SP34E  as  a  substitute  ■ 

Acceptable. 

for  CFC-12. 

household  refrigerators 

FOR12A  as  a  substitute 

Acceptable. 

and  freezers  (retrofit 

for  CFC-12. 

and  new). 

FOR12Basa  substitute 

Acceptable. 

• 

for  CFC-12. 

SP34E  as  a  substitute 

Acceptable. 

for  CFC-12. 

residential  air  condi- 

NU-22 as  a  substitute 

Acceptable. 

tioning  and  heat  pumps 

for  HCFC-22. 

(retrofit  and  new). 

residential  dehumidlflers 

NU-22  as  a  substitute 

Acceptable. 

(retrofit  and  new). 

for  HCFC-22. 

motor  vehicle  air  condi- 

NU-22 as  a  substitute 

Acceptable. 

tioning,  buses  only  (ret- 

for HCFC-22. 

rofit  and  new). 

motor  vehicle  air  condi- 

SP34E as  a  substitute 

Acceptable  

Users  must  use  the  unique  fittings  and  label  specified  by  the 

tioning  (retrofit  and 

for  CFC-12. 

manufacturer,  as  required  by  Appendix  D  to  subpart  G  of  40 

new). 

CFR  part  82.  Use  Is  subject  to  requirements  under  §609  of 

the  Clean  Air  Act. 

FOAMS 

•  rigid  polyurethane  and 
polylsocyanurate  lami- 
nated boardstock. 

Methyl  formate  as  a  sub- 
stitute for  CFCs  and 
HCFCs. 

Acceptable. 

•  rigid  polyurethane  ap- 
pliances. 

•  rigid  polyurethane 
slabstock  and  other 
foams. 

•  rigid  polyurethane  com- 
mercial refrigeration 
and  sandwich  panels. 

•  polyurethane  Integral 
skin  foam. 

NON-AEROSOL  SOLVENT  CLEANING 


all  metals  cleaning,  preci- 

Hydrofluoroether 7100 

Acceptable. 

sion  cleaning,  and 

as  a  substitute  for 

electronics  cleaning  ap- 

HCFC-141band 

, 

plications. 

HCFC-22. 

Hydrofluoroether  7200 

Acceptable. 

as  a  substitute  for 

HCFC-141band 

HCFC-22. 

Heptaftuorocyclopentane 

Acceptable. 

EPA  expects  users  to  adhere  to  an  exposure  limit  of  1 23  ppm 

as  a  substitute  for 

over  an  eight-hour  time-weighted  average,  with  a  celling  of 

CFC-113,  methyl 

500  ppm. 

chloroform,  and 

HCFC-141b. 

HFC-365mfc  as  a  sub- 

Acceptable. 

stitute  for  CFC-113, 

methyl  chloroform,  and 

HCFC-141b. 
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End-Use 


Substitute 


Deciskjn 


Comments 


AEROSOL  SOLVENTS  AND  PROPELLANTS 


Hydrofluoroether  7100 
as  a  substitute  for 
CFC-1 1  and  HCFC- 
141b. 

Hydrofluoroether  7200 
as  a  substitute  for 
CFC-1 1  and  HCFC- 
141b. 

HFC-365mfc  as  a  sub- 
stitute for  CFC-113, 
methyl  chloroform,  and 
HCFC-141b. 


Acceptable. 
Acceptable. 
Acceptable. 


[FR  Doc.  00-32150  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  00-352] 

Waivers,  Reductions  and  Deferrals  of 
Regulatory  Fees 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Commission's  rule  regarding  petitions 
for  reduction  of  regulatory  fees.  The 
current  rule  permits  a  petition  for 
regulatory  fee  waiver  to  be  submitted 
with  less  than  full  fee  payment,  which 
is  contrary  to  the  text  and  intent  of  the 
order  establishing  the  regulatory  fee 
waiver  rules.  The  revised  rule  requires 
full  fee  payment  to  be  submitted  with 
any  petition  for  reduction  of  fee.  The 
revised  rule  also  provides  that  petitions 
for  reduction  that  do  not  include  full  fee 
payment  will  be  dismissed  unless 
accompanied  by  a  petition  to  defer 
payment  due  to  financial  hardship, 
supported  by  dociunentation  of  the 
financial  hardship. 
DATES:  Effective  January  17.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Conover,  Office  of  General 
Counsel,  (202)  418-7882. 
SUPPLEMENTARY  INFORMATION:  1.  It  has 
come  to  our  attention  that  our  rule  on 
regulatory  fee  waivers  does  not  conform 
to  the  text  and  intent  of  our  order 
addressing  requests  for  reductions  of 
fees.  On  our  own  motion  therefore,  we 
amend  and  correct  our  rule  on  fee 
waivers.  Specifically,  in  our  order 


adopting  rules  on  regulatory  fee 
waivers,  we  concluded  that  the  required 
fee  must  be  submitted  with  any  request 
for  waiver  or  reduction  of  regulatory 
fees.  Implementation  of  Section  9  of  the 
Communications  Act.  9  FCC  Red  5333, 
5344  through  5345  (1994)  (hereinafter 
Order).  We  excepted  only  the  rare 
petitions  requesting  waiver  or  reduction 
based  on  financial  hardship  and  which 
present  compelling  cases  of  financial 
hardship.  We  specifically  rejected 
comments  arguing  that  we  should  not 
generally  require  that  fees  be  paid  when 
requests  for  waiver  or  reduction  of 
regulatory  fees  are  filed.  The  langnage  of 
the  rule  adopted  in  the  Order,  however, 
inadvertently  included  the  phrase  "less 
the  amount  of  the  requested  reduction," 
following  "the  full  fee  payment,"  and 
did  not  include  language  regarding 
dismissing  petitions  not  accompanied 
by  full  fee  payment.  (The  rule  was 
originally  designated  as  47  CFR 
1.1165(a)(4),  but  has  since  been 
redesignated  47  CFR  1.1166(d).)  Oiu- 
correction  to  the  rule  deletes  the  phrase 
"less  the  amount  of  the  requested 
reduction"  and  adds  the  final  sentence 
to  conform  the  language  of  the  rule  to 
the  text  and  intent  of  paragraphs  33  to 
35  of  the  Order.  We  therefore  revise 
paragraph  (d)  of  47  CFR  1.1166 
accordingly. 

2.  In  the  interests  of  fairness,  we  will 
ensure  that  no  party  that  relied  on  the 
unamended  language  of  47  CFR 
1.1166(d)  will  be  prejudiced.  The 
amended  rule  will  apply  only  to 
petitions  filed  after  the  effective  date  of 
the  amended  rule. 

3.  Accordingly,  piu-suant  to  sections 
4(i)  and  (j),  9,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  &  (j),  159,  & 
303(r),  part  1  of  the  Commission's  rules. 


47  CFR  part  1,  is  amended  as  set  forth 
and  is  effective  January  17.  2001. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  1  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 

as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151.  154(i),  154(j), 
155,  225,  303(4).  309. 

2.  Section  1.1166  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 .1 166    Waivers,  reductions  and  deferrals 
of  regulatory  fees. 

***** 

(d)  Petitions  for  reduction  of  a  fee 
must  be  accompanied  by  the  full  fee 
payment  and  Form  159.  Petitions  for 
reduction  accompanied  by  a  fee 
payment  must  be  addressed  to  the 
Federal  Communications  Commission, 
Attention:  Petitions,  Post  Office  Box 
358835,  Pittsburgh,  Pennsylvania, 
15251-5835.  Petitions  for  reduction  that 
do  not  include  the  required  fees  or 
forms  will  be  dismissed  unless 
accompanied  by  a  petition  to  defer 
payment  due  to  financial  hardship, 
supported  by  documentation  of  the 
financial  hardship. 

|FR  Doc.  00-31946  Filed  12-15-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

(CC  Docket  No.  94-102;  FCC  00-405] 

Wireless  Radio  Services;  Compatibility 
Witt)  Enhanced  911  Emergency  Calling 
Systems 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  In  this  dociunent  the 
Commission  denies  two  petitions  for 
reconsideration  of  the  Second 
Memorandum  Opinion  and  Order  in 
this  proceeding,  which  modified  the 
Commission's  wireless  Enhanced  911 
{E911)  rules  to  eliminate  the 
prerequisite  that  carrier  cost  recovery 
mechanisms  be  in  place  before  the 
wireless  carrier's  obligation  to  provide 
E91 1  service  is  triggered.  The 
Commission  take  this  actions  to  respond 
to  these  petitions  for  reconsideration:* 
DATES:  Effective  December  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Reideler.  202-418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Fifth 
Memorandum  Opinion  and  Order  (Fifth 
MO&O)  in  CC  Docket  No.  94-102;  FCC 
00-405.  adopted  November  9,  2000.  and 
released  November  22.  2000.  The 
complete  text  of  this  Fifth  MO&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level.  445  12th  Street.  S.W.. 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services  (ITS,  hic),  CY-B400,  445  12th 
Street,  S.W.,  Washington,  DC. 

Synopsis  of  the  Fifth  Memorandum 
Opinion  and  Order 

1.  In  this  Fifth  Memorandum  Opinion 
and  Order  (Fifth  MO&O).  the 
Commission  denies  two  petitions  for 
reconsideration  of  the  Second 
Memorandum  Opinion  and  Order  (see 
Second  MO&O,  64  FR  72951,  December 
29,  1999)  in  this  proceeding,  in  which 
the  Commission  modified  its  Enhanced 
911  (E911)  to  eliminate  the  prerequisite 
that  carrier  cost  recovery  mechanisms 
be  in  place  before  the  wireless  carrier's 
obligation  to  provide  E911  service  is 
triggered.  In  January  2000,  Rural 
Cellular  Association  (RCA)  and 
CorrComm,  L.L.C.  filed  petitions  for 
reconsideration  of  that  decision.  In 
April  2000,  RCA  filed  a  peittion  for  stay 
of  the  implementation  of  the  amended 


cost  recovery  rule,  which  became 
effective  on  April  27,  2000.  Inasmuch  as 
the  Commission  now  denies  the 
petitions  for  reconsideration  of  the 
Second  MO&O.  the  petition  for  stay  is 
denied  as  moot. 

2.  In  denying  the  petitions  for 
reconsideration  the  Commission  affirms 
that:  (1)  Adequate  notice  and 
opportunity  for  comment  was  provided. 
(2)  a  complete  record  supports  our 
conclusion  that  the  rule  resulted  in  a 
significant  impediment  to  Phase  I 
implementation  that  was  inconsistent 
with  our  rules  and  the  statute,  and  (3) 
we  fully  considered  the  impact  of 
removing  the  carrier  cost  recovery 
requirement  on  all  carriers,  including 
rural  carriers. 

Final  Regulatory  Flexibility  Analysis 

3.  The  Commission  has  not  prepared 
an  additional  Final  Regulatory 
Flexibility  Analysis  (FRFA)  of  the 
possible  economic  impact  on  small 
entities  of  the  Commission's  decisions. 
See  generally,  the  Regulatory  Flexibility 
Act  (RFA).  5  U.S.C.  604,  because  this 
Fifth  MO&O  does  not  promulgate  or 
revise  any  rules,  and  the  previous  FRA 
analyses  in  this  proceeding  remain 
unchanged. 

Authority 

4.  This  action  is  taken  pursuant  to 
sections  1,  4(i),  201,  303,  309,  and  332 
of  the  Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  47  U.S.C.  151,  154(i),  201, 
303,  309,  and  332. 

Ordering  Clauses 

5.  The  Petitions  for  Reconsideration 
filed  by  Corr  Wireless  Communications, 
L.L.C.  (formerly  CorrComm,  L.L.C.)  and 
Riual  Cellular  Association  are  denied. 
The  Petition  for  Stay  filed  by  Rural 
Cellular  Association  is  denied  as  moot. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  00-32134  Filed  12-15-00:  8:45  am] 

BILUNG  COOE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36  and  54 

[CC  Docket  No.  96-45;  FCC  00-428] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the 
Commission  we  adopt  the 
recommendations  of  the  Federal-State 
Joint  Board  on  Universal  Service  (Joint 
Board)  for  phasing  down  the  interim 
hold-harmless  provision  of  the  forward- 
looking  high-cost  universal  service 
support  mechanism  for  non-rural 
carriers.  Specifically,  the  Commission 
adopts  the  Joint  Board's 
recommendations  that  Long  Term 
Support  (LTS)  be  maintained  under  the 
current  rules  until  the  Commission 
considers  appropriate  reforms  for  the 
LTS  program  in  connection  with  the 
pending  proceedings  for  high-cost 
reform  for  rural  carriers  and/or 
interstate  access  charge  reform  for  rate- 
of-return  carriers  and  the  balance  of 
interim  hold-harmless  support, 
excluding  LTS,  be  phased  down  through 
$1.00  reductions  in  average  monthly, 
per-line  support  beginning  January  1, 
2001,  and  every  year  thereafter,  except 
that  interim  hold-harmless  support 
transferred  to  a  rural  carrier  when  it 
acquires  telephone  exchanges  from  a 
non-rural  carrier  shall  not  be  phased 
down  following  the  transfer. 
DATE:  Effective  December  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Scher,  Attorney,  Common 
Carrier  Bureau,  Accounting  Policy 
Division.  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Thirteenth  Report  and  Order  in  CC 
Docket  No.  96—45  released  on  December 
8,  2000.  The  full  text  of  this  document 
is  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Street,  SW.,  Washington,  DC, 
20554. 

L  Introduction 

1 .  In  this  Thirteenth  Report  and 
Order,  we  adopt  the  recommendations 
of  the  Federal-State  Joint  Board  on 
Universal  Service  (Joint  Board)  for 
phasing  down  the  interim  hold- 
harmless  provision  of  the  forward- 
looking  high-cost  universal  service 
support  mechanism  for  non-rural 
carriers.  Specifically,  we  adopt 
measures  to  phase  down  interim  hold- 
harmless  support,  excluding  Long-Term 
Support  (LTS),  through  $1.00  reductions 
in  average  monthly,  per-line  support 
beginning  January  1.  2001,  and  every 
year  thereafter  until  there  is  no  more 
interim  hold-harmless  support.  For  the 
reasons  discussed,  we  believe  that  these 
measiu-es  will  ensure  a  prompt, 
equitable  phase-down  of  interim  hold- 
harmless  support  without  causing 
undue  rate  disruption.  We  conclude  that 
several  issues,  such  as  appropriate 
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reforms  for  the  LTS  program,  should  be 
addressed  in  the  context  of  our  pending 
proceedings  for  rural  high-cost  reform 
and/or  interstate  access  charge  reform 
for  rate-of-retimi  carriers. 

n.  Phase  Down  of  Interim  Hold- 
Harmless  Support 

A.  Long-Term  Support 

2.  We  adopt  the  Joint  Board's 
recommendation  regarding  LTS.  The 
forward-looking  mechanism  adopted  in 
the  Ninth  Report  and  Order,  64  FR 
67416,  December  1,  1999,  does  not 
replace  LTS  for  non-rural  carriers, 
contrary  to  the  Commission's  originally 
anticipated  outcome.  Therefore,  we 
agree  with  the  Joint  Board  that  LTS  for 
non-rural  carriers  should  be  preserved 
until  we  have  considered  further  reform 
of  the  LTS  program.  In  addition, 
maintaining  LTS  for  non-rural  carriers  is 
consistent  with  our  objective  to 
maintain  the  ciurent  support  structiure. 
as  modified,  for  nu-al  LTS  recipients 
pending  rural  high-cost  reform.  Because 
LTS  is  geared  primarily  to  the  needs  of 
small,  nu-al  carriers,  we  find  that  this 
determination  should  take  place  in  the 
context  of  oxu  related  proceedings  to 
reform  the  high-cost  support  mechanism 
for  rural  carriers  and  the  interstate 
access  charge  system  for  rate-of-retum 
carriers.  We  will  examine  these  matters 
in  the  near  future. 

B.  High-Cost  Loop  Support  for  Non- 
Rural  Carriers  Under  Part  36  of  the 
Commission 's  Rules 

3.  We  adopt  the  Joint  Board's 
recommendation  that  interim  hold- 
harmless  support,  excluding  LTS.  be 
phased  down  beginning  January  1,  2001. 
through  aimual  $1.00  reductions  in  each 
carrier's  average  monthly,  per-line 
support  until  this  support  is  eliminated. 
This  approach  will  promptly  phase  out 
interim  hold-harmless  support  for  the 
majority  of  carriers  currently  receiving 
less  than  $1.00  per-line/per-month, 
without  reducing  any  carrier's  average 
monthly,  per-line  support  by  more  than 
$1.00  per  year.  Thus,  there  will  be  no 
significant,  sudden  reductions  in  per- 
line  support  to  an  individual  study  area. 
We  agree  with  the  Joint  Board  that  this 
approach  is  a  reasonable  means  of 
ensuring  a  prompt,  equitable  phase- 
down  of  interim  hold-harmless  support 
without  causing  undue  rate  disruption, 
consistent  with  the  objectives  we 
aimounced  in  the  Ninth  Report  and 
Order. 

4.  We  also  agree  with  the  Joint  Board 
that  the  phase-dovmu  schedule  should  be 
reexamined  in  conjunction  with  our 
review  of  the  forward-looking 
mechanism,  which  is  to  be  completed 


by  January  1.  2003.  At  that  time,  Puerto 
Rico  Telephone  Company  is  likely  to  be 
the  only  carrier  still  receiving  interim 
hold-harmless  support,  and  more 
information  will  be  available  on  the 
impact  of  the  phase-down  in  Puerto 
Rico. 

a.  Mechanics  of  Phase-Down 

5.  To  ensure  that  the  phase-down 
conforms  with  the  quarterly  schedule  on 
which  interim  hold-harmless  support  is 
calculated,  the  Joint  Board 
recommended  that  the  applicable 
annual  reductions  be  subtracted  bom 
the  interim  hold-harmless  support  that 

a  carrier  otherwise  would  be  eligible  to 
receive  on  an  ongoing,  quarterly  basis. 
We  adopt  this  recommendation. 

6.  We  also  conclude  that  the  targeting 
provisions  of  the  Ninth  Report  and 
Order  should  govern  the  distribution  of 
phased-down  support.  Although  non- 
nu^  carriers  receive  interim  hold- 
harmless  support  based  on  embedded 
costs  averaged  over  their  entire  study 
areas,  the  support  is  targeted  for 
competitive  piu-poses  to  their  highest- 
cost  exchanges  based  on  forward- 
looking  economic  costs.  The  Joint  Board 
did  not  address  the  issue  of  whether 
phased-down  support  should  be 
targeted  to  individual  exchanges,  except 
in  connection  with  transferred 
exchanges.  We  find,  however,  that 
targeting  phased-down  interim  hold- 
harmless  support  to  a  carrier's  highest- 
cost  exchanges  is  consistent  both  with 
the  Joint  Board's  recommendations  and 
with  the  Ninth  Report  and  Order 

h.  Calcidation  of  High-Cost  Loop 
Support  for  Rural  Carriers 

7.  We  adopt  the  Joint  Board's 
recommendation  tfiat  the  "interim  cap" 
on  high-cost  loop  support  for  nu-al 
carriers  be  calculated  as  if  phased-down 
interim  hold-harmless  support  were 
being  distributed  to  non-rural  carriers, 
pending  reform  of  the  high-cost  support 
mechanism  for  nual  carriers.  Under  the 
current  rules,  universal  service  support 
for  all  carriers  under  Part  36  is  restricted 
by  a  cap  that  limits  the  total  increase  in 
support  each  year  to  the  annual  growth 
in  nationwide  loops.  To  avoid  smaller 
aimual  increases  in  the  support 
available  to  rural  carriers  as  a  result  of 
the  shift  to  forward-looking  support  for 
non-rural  carriers,  we  directed  in  the 
Ninth  Report  and  Order  that  the  cap  be 
calculated  as  if  all  carriers  continue  to 
participate  in  the  preexisting  Part  36 
high-cost  support  mechanism. 
Subtracting  phased-dowTi  support 
amounts  from  calculation  of  the  cap 
likewise  could  result  in  smaller  annual 
cap  increases,  because  the  prior  year 
support  level  used  to  calculate  the  cap 


includes  the  high-cost  loop  support  for 
non-rural  carriers  under  Part  36  that 
will  be  phased  down  as  a  result  of  the 
approach  we  adopt  herein.  Accordingly, 
we  agree  with  the  Joint  Board  that  an 
interim  "placeholder"  measure  is 
warranted  to  avoid  significant  and 
immediate  changes  in  high-cost  support 
for  nu-al  carriers  as  a  result  of  the  phase- 
down.  In  accordance  with  the  Joint 
Board's  recommendations,  we  also 
conclude  that  phased-down  support  for 
non-r\u^  carriers  (support  calculated  as 
a  "placeholder")  should  not  be  collected 
or  distributed  to  other  carriers.  We  note 
that  we  expect  this  placeholder  to 
remain  in  effect  for  a  limited  time,  as  we 
are  committed  to  moving  forward 
expeditiously  on  high-cost  reform  for 
rural  carriers. 

c.  Transferred  Interim  Hold-Harmless 
Support 

8.  We  are  mindful  of  the  Joint  Board's 
concerns  regarding  the  operation  of 
§54.305  of  the  Commission's  rules.  As 
the  Joint  Board  recognized,  however,  the 
rule  serves  the  important  purpose  of 
preventing  carriers  receiving  support 
based  on  the  size  of  their  study  areas 
and  embedded  costs  from  "placing 
unreasonable  reliance  upon  potential 
universal  service  support  in  deciding 
whether  to  puirchase  exchanges!.]" 
Section  54.305  was  adopted  as  a 
temporary  measure  to  be  utilized  during 
our  transition  to  universal  service 
support  mechanisms  that  provide 
support  to  all  carriers  based  on  the 
forward-looking  economic  costs  of 
operating  a  given  exchange.  The  Joint 
Board  is  ciurently  considering  reform  of 
the  rural  high-cost  support  mechanism, 
including  the  operation  of  §  54.305  for 
rural  carriers.  We  believe  that  the  rural 
high-cost  reform  proceeding  is  the  most 
appropriate  context  in  which  to 
reexamine  the  operation  of  §  54.305 
with  regard  to  transfers  involving  rural 
carriers. 

9.  We  therefore  adopt  the  Joint 
Board's  recommendation  not  to  phase 
down  interim  hold-harmless  support  for 
eligible  exchanges  transferred  to  rural 
carriers  until  we  reexamine  §  54.305  or 
until  rural  high-cost  reform  is  complete. 

10.  We  also  adopt  the  Joint  Board's 
recommendation  that  interim  hold- 
harmless  support  for  exchanges 
transferred  to  non-rural  carriers  be 
phased  down  over  the  same  time  period 
as  the  seller's  support  would  have  been 
phased  down.  We  agree  with  the  Joint 
Board  that  this  approach  will  ensure  a 
prompt  and  equitable  phase-down  of 
transferred  interim  hold-harmless 
support,  and  discourage  carriers  fitjm 
transferring  exchanges  to  delay  or  avoid 
the  phase-down  of  interim  hold- 
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harmless  support.  In  addition,  we  adopt 
the  recommendation  that  targeted 
support  for  exchanges  transferred  to 
non-rural  carriers  be  phased  down  by  an 
equal  percentage  for  each  year  of  the 
phase-down  period,  on  an  exchange-by- 
exchange  basis.  This  approach  will  be 
administratively  simple  and  predictable 
for  acquiring  non-nual  carriers. 

in.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 
Certifications — Final  and  Initial 

11.  The  Regulatory  Flexibility  Act 
(RFA)  requires  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  proposed  policies  and 
rules,  and  a  Final  Regulatory  Flexibility 
Analysis  (FRF A)  whenever  an  agency 
subsequently  promulgates  a  final  rule, 
unless  the  agency  certifies  that  the 
proposed  or  final  rule  will  not  have  "a 
significant  econemic  impact  on  a 
substantial  number  of  small  entities," 
and  includes  the  factual  basis  for  such 
certification.  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
The  SBA  defines  a  small 
telecommunications  entity  in  Standard 
Industrial  Classification  Code  4813 
(Telephone  Commimications,  Except 
Radiotelephone)  as  an  entity  with  1 ,500 
or  fewer  employees. 

12.  We  conclude  that  a  FRFA  is  not 
required  here.  The  foregoing  Thirteenth 
Report  and  Order  adopts  a  final  rule. 
The  ndes  adopted  affect  the  amount  of 
high-cost  support  provided  to  non-rural 
carriers.  Non-rural  carriers  generally  do 
not  fall  within  the  SBA's  definition  of 
a  small  business  concern  because  they 
are  usually  large  corporations  or 
affiliates  of  such  corporations.  Thus,  the 
final  rules  adopted  here  do  not  affect  a 
substantial  number  of  small  entities. 
Therefore,  we  certify,  pursuant  to 
section  605(b)  of  the  RFA,  that  the  final 
rule  adopted  in  the  Thirteenth  Report 
and  Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The 
Commission  will  send  a  copy  of  the 
Thirteenth  Report  and  Order  and  of  this 
certification  to  the  Chief  Coimsel  for 
Advocacy  of  the  SBA.  In  addition,  this 


certification  will  be  published  in  the 
Federal  Register.  The  Commission  will 
send  a  copy  of  this  Thirteenth  Report 
and  Order,  including  a  copy  of  this 
certification,  in  a  report  to  Congress 
pursuant  to  the  SBREFA. 

B.  Effective  Date  of  Final  Rules 

13.  We  conclude  that  the  amendments 
to  oiu-  rules  adopted  herein  shall  be 
effective  upon  publication  in  the 
Federal  Register.  In  this  Thirteenth 
Report  and  Order  we  conclude  that  the 
phase-down  of  interim  hold-harmless 
support,  excluding  LTS,  will  be 
implemented  beginning  January  1,  2001. 
Thus,  the  amenchnents  must  become 
effective  by  January  1,  2001.  Making  the 
amendments  effective  30  days  after 
publication  in  the  Federal  Register 
would  jeopardize  the  required  January 
1,  2001  implementation  date.  This 
implementation  date  is  important 
because  January  1,  2001  is  the  beginning 
of  a  new  funding  year,  and  interim  hold- 
harmless  support  is  a  transitional 
funding  mechanism  that  increases  the 
size  of  the  federal  high-cost  fund  and 
should  be  phased  down  as  rapidly  as 
possible  without  causing  imdue 
disruption  to  consiuner  rates  in  high- 
cost  areas.  Accordingly,  pursuant  to  the 
Administrative  Procedure  Act,  we  find 
good  cause  to  depart  from  the  general 
requirement  that  final  rules  take  effect 
not  less  than  30  days  after  their 
publication  in  the  Federal  Register. 

C.  Paperwork  Reduction  Act 

14.  The  instant  Report  and  Order 
contains  no  information  collections. 

IV.  Ordering  Clauses 

21.  Piursuant  to  the  authority 
contained  in  sections  1-4,  201-205,  214, 
218-220,  254,  303(r),  403,  and  410  of 
the  Conununications  Act  of  1934,  as 
amended,  this  Thirteenth  Report  and 
Order  is  adopted. 

22.  Part  36  of  the  Commission's  rules 
is  amended  as  set  forth,  effective 
December  18,  2000. 

23.  Part  54  of  the  Commission's  rules 
is  amended  as  set  forth,  effective 
December  18,  2000. 

24.  The  Commission's  Consumer 
Information  Bvueau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Thirteenth  Report  and  Order, 
including  the  Regulatory  Flexibility  Act 
Certifications,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects 

47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 


47  CFR  Part  54 

Reporting  and  recordkeeping  ■*• 

requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Final  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  36 
and  54  as  follows: 

PART  36-^URISDICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

Subpart  F — Universal  Service  Fund 

1 .  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sees.  151, 154(i)  and 
()),  205,  221(c),  254,  403  and  410. 

2.  In  §  36.601,  add  the  following 
sentence  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

§36.601     General. 

***** 

(c)*   *   * 

Support  amounts  calculated  pursuant 
to  this  subpart  F  but  not  received  due 
to  the  phase  down  of  interim  hold- 
harmless  support  or  the  receipt  of 
forward-looking  support  pursuant  to 
§  54.311  of  this  chapter  shall  not  be 
redistributed  to  other  carriers. 


PART  54— UNIVERSAL  SERVICE 

Subpart  D — Universal  Service  Support 
for  High  Cost  Areas 

3.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(i),  201,  205,  214 
and  254  unless  otherwise  noted. 

4.  In  §54.311,  paragraph  (d)  is  added 
to  read  as  follows: 

§  54.31 1     Interim  hold-harmless  support  for 
non-rural  carriers. 

***** 

(d)  Phase  down  of  interim  hold- 
harmless  support.  Beginning  January  1 , 
2001,  the  interim  hold-harmless  support 
for  which  a  non-nu^l  incumbent  local 
exchange  carrier  qualifies  under 
paragraph  (a)  of  this  section,  excluding 
Long  Term  Support,  shall  be  phased 
down  through  annual  $1.00  reductions 


in  average  monthly,  per-line  support. 
Applicable  annual  reductions  shall  be 
subtracted  fi-om  the  total  amount  of 
interim  hold-harmless  support  that  a 
non-rural  incumbent  local  exchange 
carrier  otherwise  would  be  eligible  to 
receive  on  an  ongoing,  quarterly  basis. 
The  provisions  of  paragraph  (b)  of  this 
section  shall  apply  to  the  total  amount 
of  phased-down  interim  hold-harmless 
support  provided  to  each  non-rural 
incumbent  local  exchange  carrier. 

(1)  Interim  hold-harmless  support  for 
a  wire  center  transferred  to  a  carrier  that 
does  not  meet  the  definition  of  rural 
telephone  company  in  §  51.5  of  this 
chapter  shall  be  phased  down  following 
the  transfer  over  the  same  time  period 
as  the  seller's  support  would  have  been 
phased  down,  by  an  equal  percentage 
for  each  year  of  the  phase-down  period. 

(2)  Interim  hold-harmless  support  for 
a  wire  center  transferred  to  a  carrier  that 
meets  the  definition  of  rural  telephone 
company  in  §  51.5  of  this  chapter  shall 
remain  frozen  at  the  per-line  support 
level  as  of  the  sale  date. 

[FR  Doc.  00-32071  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  000119014-0137-02;  i.D. 
121200H] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder  Fishery; 
Commercial  Quota  Harvested  for  North 
Carolina 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 


SUMMARY:  NMFS  announces  that  the 
summer  flounder  commercial  quota 
available  to  the  State  of  North  Carolina 
has  been  harvested.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  summer  flounder  fishery  may  not 
land  summer  flounder  in  North  Carolina 
for  the  remainder  of  calendar  year  2000, 
unless  additional  quota  becomes 
available  through  a  transfer.  Regulations 
governing  the  summer  flounder  fishery 
require  publication  of  this  notification 
to  advise  the  State  of  North  Carolina 
that  the  quota  has  been  harvested  and  to 
advise  vessel  permit  holders  and  dealer 
permit  holders  that  no  commercial 
quota  is  available  for  landing  summer 
flounder  in  North  Carolina. 
DATES:  Effective  0001  hours,  December 
17,  2000,  through  2400  hours,  December 
31,2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  on  a  percentage  basis 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  2000  calendar 
year  was  set  equal  to  11,109,214  lb 
(5,039,055  kg)(65  FR  33486,  May  24, 
2000).  The  percent  allocated  to  vessels 
landing  summer  flounder  in  North 
Carolina  is  27.44584  percent,  or 
3,049,560  lb  (1,383,257  kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 


publish  a  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  summer  flounder 
in  that  state.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  State  of  North 
Carolina  has  attained  its  quota  for  2000. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  0001 
hours,  December  17,  2000,  further 
landings  of  summer  flounder  in  North 
Carolina  by  vessels  holding  summer 
flounder  commercial  Federal  fisheries 
permits  are  prohibited  for  the  remainder 
of  the  2000  calendar  year,  unless 
additional  quota  becomes  available 
through  a  transfer  and  is  aimounced  in 
the  Federal  Register.  Effective  0001 
hours.  December  17,  2000,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  summer  flounder 
from  federally  permitted  vessels  that 
land  in  North  Carolina  for  the  remainder 
of  the  calendar  year,  or  until  additional 
quota  becomes  available  through  a 
transfer. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  12,  2000. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  00-32136  Filed  12-13-00:  3:26  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
(persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Ch.  I 

Grain  inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Ch.  Vlli 

[Docket  Number  FGlS-2000-001a] 

RIN  0580-AA73 

Request  for  Public  Comments  on  How 
USDA  Can  Best  Facilitate  the 
Marketing  of  Grains,  Oilseeds,  Fruits, 
Vegetables,  and  Nuts  in  Today's 
Evolving  Marketplace 

agency:  Agricultural  Marketing  Service 
Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA 
ACTION:  Advance  notice  of  proposed 
rulemaking;  correction. 

summary:  The  United  States  Department 
of  Agriculture  (USDA)  published  a 
document  in  the  Federal  Register  of 
November  30,  2000,  concerning  request 
for  comments  on  How  USDA  Can  Best 
Facilitate  the  Marketing  of  Grains, 
Oilseeds,  Fruits,  Vegetables,  and  Nuts  in 
Today's  Evolving  Marketplace.  The 
document  omitted  e-mail  as  a  means  of 
filing  public  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Plans,  202-690-3460. 

Correction 

In  the  Federal  Register  of  November 
30,  2000,  in  FR  Doc.  00-30140,  on  page 
71272,  in  the  second  column,  correct 
the  first  paragraph  of  the  "Addresses" 
caption  to  read: 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  notice  to  Richard  Hardy,  GIPSA, 
USDA,  1400  Independence  Avenue. 
SW..  Room  0757-S,  Washington,  DC 
20250-3650.  Comments  may  also  be 
sent  by  fax  to  (202)  720-2459,  filed  via 
the  Internet  through  the  GIPSA 
homepage  at  www.usda.gov/gipsa.  or 


filed  via  e-mail  at 
anpr@gipsadc.usda.gov. 

Dated:  December  12,  2000 
David  R.  Shipman, 

Deputy  Administrator,  Grain  Inspection, 

Packers  and  Stockyards  Administration. 

Michael  D.  Fernandez, 

Associate  Administrator,  Agricultural 

Marketing  Service. 

[FR  Doc.  00-32158  Filed  12-15-00;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  907  and  908 
[No.  2000-42] 
RIN  3069-AB-03 

Rules  of  Practice  and  Procedure 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  regulations  to  implement  the 
provisions  of  Title  VI  of  the  Gramm- 
Leach-Bliley  Act,  Public  Law  106-102 
(1999)  and  to  establish  rules  of  practice 
and  procedure  governing  hearings  on 
the  record  in  certain  administrative 
enforcement  actions.  The  proposed  rule 
is  intended  to  provide  Finance  Board 
persoimel,  the  Federal  Home  Loan 
Banks  (Banks),  the  Office  of  Finance 
(OF)  and  the  directors  and  executive 
officers  of  the  Banks  and  OF,  as  well  as 
any  other  interested  parties,  with 
sufficient  notice  and  guidance  to  fully 
utilize  the  procedures. 

The  Fiucince  Board  is  also  proposing 
to  make  certain  conforming 
amendments  to  its  existing  rules. 
DATES:  The  Finance  Board  will  accept 
written  comments  on  the  proposed  rule 
that  are  received  on  or  before  January 
17,2001. 

ADDRESSES:  Send  comments  to  Elaine  L. 
Baker,  Secretary  to  the  Board,  by 
electronic  mdll  at  bakere@fhfb.gov,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  N.W., 
Washington,  D.C.  20006.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  A.  Reid,  Special  Counsel, 
Office  of  General  Counsel,  202/408- 
2510,  reidc@fhfb.gov.  Stafi'also  can  be 


reached  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

A.  The  Federal  Home  Loan  Bank  Act 

The  twelve  Banks  are 
instrumentalities  of  the  United  States 
organized  under  the  authority  of  the 
Federal  Home  Loan  Bank  Act.  as 
amended.  12  U.S.C.  1421-1449  (Act). 
The  Banks  are  a  "government  sponsored 
enterprise"  (GSE),  i.e..  a  federally 
chartered  but  privately  owned 
institution  created  by  Congress  to  serve 
a  public  purpose.  The  purpose  of  the 
Banks  is  to  support  the  financing  of 
housing  and  community  development 
lending.  See  12  U.S.C.  1422a(a)(3)(B)(ii). 
1430(i),  (j)(10).  The  Banks  are 
cooperatives,  meaning  that  only  a 
member  of  a  Bank  may  own  the  Bank's 
capital  stock  and  share  in  its  profits.  An 
institution  that  is  eligible  (typically,  an 
insured  depository  institution)  may 
become  a  member  of  a  Bank  if  it  satisfies 
certain  statutory  criteria  and  purchases 
a  specified  amount  of  the  Bank's  capital 
stock.  12  U.S.C.  1424,  1426.  Only 
members  and  certain  eligible  housing 
associates  (such  as  state  housing  finance 
agencies)  may  borrow  from  or  use  other 
products  and  services  offered  by  the 
Banks.  12  U.S.C.  1426.  1430(a),  1430b. 

The  Banks,  together  with  the  OF, 
comprise  the  Federal  Home  Loan  Bank 
System  (Bank  System),  which  operates 
under  the  supervision  of  the  Finance 
Board,  an  independent  agency  in  the 
executive  branch  of  the  Federal 
government.  1  Under  the  Act.  the 
primary  duty  of  the  Finance  Board  is  to 
ensure  that  the  Banks  operate  in  a 
financially  safe  and  sound  manner. 
Consistent  with  that  duty,  the  Finance 
Board  is  required  to  supervise  the 
Banks,  ensure  that  they  carry  out  their 
housing  finance  mission,  and  ensure 
that  the  Banks  remain  adequately 
capitalized  and  able  to  raise  funds  in  the 
capital  markets.  12  U.S.C. 
1422a(a)(3)(A).  (B). 

Section  2B  of  the  Act  sets  forth  the 
powers  and  duties  of  the  Finance  Board. 
12  U.S.C.  1422b.  In  general,  the  Finance 
Board  is  empowered  to  supervise  the 
Banks  and  to  promulgate  and  enforce 


'  The  Finance  Board  was  created  by  the  Financial 
Institutions  Reform.  Recovery  and  Enforcement  Act 
of  1989,  Pub.  L.  101-73,  103  Stat.  412  (FIRREA). 


such  regulations  and  orders  as  are 
necessary  to  carry  out  the  provisions  of 
the  Act.  12  U.S.C.  1422b(a)(l).  The 
Finance  Board  also  is  authorized  to 
suspend  or  remove  for  cause  a  director, 
officer,  employee  or  agent  of  any  Bank 
or  OF.  The  Act  requires  that  the  Finance 
Board  communicate  in  writing  to  the 
subject  individual  and  the  Bank  or  OF 
the  cause  of  any  such  suspension  or 
removal.  12  U.S.C.  1422b(a)(2).  With  the 
enactment  of  the  Gramm-Leach-Bliley 
Act  in  1999,  the  Finance  Board's 
enforcement  powers  were  significantly 
expanded. 

B.  The  Gramm-Leach-Bliley  Act 
Amendments 

On  November  12,  1999,  the  Gramm- 
Leach-Bliley  Act,  Public  Law  No.  106- 
102,  113  Stat.  1338  (Nov.  12,  1999)  (GLB 
Act),  was  enacted.  Title  VI  of  the  GLB 
Act,  known  as  the  Federal  Home  Loan 
Bank  System  Modernization  Act  of  1999 
(Modernization  Act),  substantially 
amended  the  Act.  In  particular,  section 
606  of  the  Modernization  Act  amended 
section  2B  of  the  Act,  12  U.S.C. 
1422b(a)(5),  to  confer  on  the  Finance 
Board  certain  administrative 
enforcement  powers  with  respect  to  the 
Banks  and  the  Office  of  Finance,  and 
their  executive  officers  and  directors, 
which  are  substantially  the  same  as 
those  granted  to  the  Office  of  Federal 
Housing  Enterprise  Oversight  (OFHEO) 
with  respect  to  the  Federal  National 
Mortgage  Association,  the  Federal  Home 
Loan  Mortgage  Corporation 
(collectively,  the  housing  finance 
enterprises),  or  the  directors  or 
executive  officers  of  the  housing  finance 
enterprises,  by  the  enforcement 
provisions  in  Subtitle  C  of  Title  XIII  of 
the  Housing  and  Community 
Development  Act  of  1992,  known  as  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992 
(Safety  and  Soundness  Act)  in  sections 
1371  through  1379B  (codified  at  12 
U.S.C.  4631-4641),  and  those  granted  to 
the  appropriate  Federal  banking  agency 
with  respect  to  insured  depository 
institutions  under  paragraphs  (6)  and  (7) 
of  section  8(b)  of  the  Federal  Deposit 
Insurance  Act,  as  amended,  (codified  at 
12  U.S.C.  1818(b)(6)  and  (7)). 

Specifically,  section  606  of  the 
Modernization  Act  enumerates  the 
grounds  pursuant  to  which  the  Finance 
Board  may  issue  a  notice  of  ch^es; 
incorporates  by  reference  the  authority 
and  procedures  provided  for  in  sections 
1371(c)  and  (f)  of  the  Safety  and 
Soundness  Act  (12  U.S.C.  4631(c)  and 
(f))  with  regard  to  the  issuance  of  a 
notice  of  charges  and  cease  and  desist 
orders  (C&D  orders);  confers  on  the 
Finance  Board  the  same  authority  to 


issue  corrective  orders  as  the 
appropriate  Federal  banking  agencies 
have  with  respect  to  insured  depository 
institutions  as  set  forth  in  12  U.S.C. 
1818(b)(6)  and  (7);  and  provides  that  the 
Finance  Board  has  all  other  powers  to 
enforce  the  Act  that  OFHEO  has  under 
SubUtle  C  of  Title  XIII  of  the  Safety  and 
Soundness  Act  to  enforce  its  statutes, 
including  the  authority  to  issue  a 
temporary  C&D  order  and  to  assess  a 
civil  money  penalty  (CMP)  (12  U.S.C. 
4632  and  4636,  respectively).  See  12 
U.S.C.  1422b(a)(5).  The  Modernization 
Act  also  incorporates  OFHEO's  statutory 
authority  and  procedures  for  hearings, 
judicial  review  of  final  orders,  the 
issuance  of  subpoenas  and  subpoenas 
duces  tecum  to  obtain  testimony  and 
documents,  and  the  enforcement  of  final 
orders  (12  U.S.C.  4633-4641).  See  id. 
These  expanded  powers  in  no  way 
restrict  the  ability  of  the  Finance  Board 
under  its  existing  authority  to  supervise 
the  Banks  or  to  promulgate  and  enforce 
orders  or  directives  under  section 
2B(a)(l)  or  any  other  provision  of  the 
Act. 

n.  S3mopsis  of  the  Proposed  Rule 

The  Act  requires  the  Finance  Board  to 
adopt  rules  of  practice  and  procedure 
consistent  with  the  Administrative 
Procedure  Act,  5  U.S.C.  500-559  (APA), 
for  all  matters  to  be  determined  by  the 
Finance  Board  on  the  record  after  an 
opportunity  for  a  hearing,  including 
cease-and-desist  orders  and  civil  money 
penalty  assessments. ^  Thus,  the  rules  of 
practice  and  procediare  set  forth  in  the 
proposed  rule  are  intended  to 
supplement  the  APA  requirements  for 
adjudicatory  hearings  required  by  the 
statute  to  be  held  on  the  record.^ 

Subpart  A  of  the  proposed  rule 
defines  terms  appearing  in  this  part, 
prescribes  the  scope  of  the  regulation, 
and  relates  the  general  rules  of 
construction.  Subpart  B  of  the  proposed 
rule  recites  the  scope  of  the  Finance 
Board's  authority  with  respect  to  certain 
enforcement  proceedings,  including 
cease  and  desist  orders,  temporary  cease 
and  desist  orders  and  civil  money 
penalties,  suspension  and  removal 
authority,  judicial  review  of  final  orders, 
public  disclosure  of  final  orders,  and  the 
limitation  on  any  implied  private  right 
of  action.  The  proposed  rule  also 
provides  for  the  service  of  a  notice  of 


2  See  12  U.S.C.  1422b(a)(5),  which  incorporates 
the  OFHEO  requirement  from  the  Safety  and 
Soundness  Act  of  1992  (12  U.S.C.  4633(a)(3)). 

^  The  procedures  set  forth  in  part  908  are  distinct 
from  those  described  in  part  907.  and  are  not 
contingent  upon  the  issuance  of  an  examination 
finding,  any  order  or  directive  concerning  safety 
and  soundness  or  compliance,  or  any  other  order 
of  the  Finance  Board  under  section  2B(a)(l)  of  the 
Act. 


charges  on  a  former  executive  officer  or 
director  of  a  Bank  or  OF,  within  two 
years  of  their  separation  from  service. 

Subpart  C  of  tiie  proposed  rule 
provides  the  general  rules  that  govern 
the  process  and  recites  the  authority  of 
the  Finance  Board,  Board  of  Directors 
and  the  presiding  officer.  The  presiding 
officer  is  defined  to  mean  an 
Administrative  Law  Judge  (ALJ),  or 
other  neutral,  qualified  individual  whio 
is  appointed  by  the  Finance  Board 
under  applicable  law  (presiding  officer), 
to  preside  over  the  hearing  from  the 
time  of  the  appointment  until  he  or  she 
files  the  record,  including  a 
recommended  decision  and  order,  for  a 
final  decision. 

The  Board  of  Directors  may  intervene 
in  any  matter  to  perform,  direct  the 
performance  of,  or  waive  the 
performance  of  any  authorized  action  of 
the  presiding  officer.  The  presiding 
officer  is  authorized  to:  Change  the 
hearing  date,  time  or  place;  issue  or 
modify  subpoenas  or  subpoenas  duces 
tecum;  issue  protective  orders; 
administer  oaths  and  affirmations; 
regulate  the  course  of  the  hearing  and 
hold  conferences  to  address  issues 
arising  in  the  hearing;  and  rule  on  non- 
dispositive  motions. 

All  hearings  are  open  to  the  public, 
unless  the  Finance  Board  determines 
that  an  open  hearing  would  be  contrary 
to  the  public  interest.  Consistent  with  a 
Finance  Board  determination  to  hold  an 
open  hearing,  the  presiding  officer  may 
limit  public  and  media  access  to  any 
public  hearing.  Any  party  may  file  a 
motion  with  the  presiding  officer  for  a 
closed  hearing  in  accordance  with  the 
applicable  limitations.  Additionally,  the 
Finance  Board  may  file  any  dociunent 
or  portion  of  a  document  under  seal  and 
the  presiding  officer  is  required  to  take 
all  appropriate  steps  to  preserve  the 
confidentiality  of  such  document(s)  or 
parts  thereof 

The  proposed  rule  provides  that  every 
filing  or  submission  of  record  shall  be 
signed  by  at  least  one  representative  of 
record  to  certify  that  the  docimient  has 
been  read  and  that  to  the  best  of  the 
representative's  knowledge  it  is 
supported  in  fact  and  is  not  made  for 
any  improper  purpose.  Ex  parte 
communications  are  prohibited.  Any 
party  or  representative  who  makes  or 
elicits  an  e.v  parte  conununication  may 
be  subject  to  appropriate  sanctions.  The 
Finance  Board  anticipates  that  in  the 
future,  imder  applicable  law.  the  agency 
will  have  the  necessary  technological 
ability  to  enable  the  parties  to  submit 
documents  by  electronic  media,  and 
may  specify  the  conditions  for  such 
electronic  transmission.  Until  further 
notice,  for  purposes  of  this  regulation, 
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all  papers  filed  by  the  parties  shall  be 
filed  in  accordance  with  the 
requirements  set  out  in  proposed 
§  908.25(c). 

Any  respondent  may  submit  a 
settlement  proposal  to  the  Finance 
Board  in  accordance  with  proposed 
§  908.30.  Submission  of  a  settlement 
offer  does  not  provide  a  basis  for 
delaying  a  proceeding,  and  no 
settlement  offer  is  admissible  in 
evidence  in  the  adjudicative  proceeding 
or  any  court.  Importantly,  nothing  in  the 
rule  prohibits  or  restricts  the  authority 
of  the  Finance  Board  to  conduct  any 
examination  or  inspection  of  any  Bank, 
or  to  conduct  or  to  continue  any  form 
of  investigation  authorized  by  law. 

Under  subpart  D,  the  Finance  Board 
commences  the  hearing  process  by 
issuing  and  serving  a  notice  of  charges 
on  a  respondent.  During  the  course  of  a 
hearing,  the  presiding  officer  controls 
virtually  all  aspects  of  the  proceeding. 
The  presiding  officer:  determines  the 
hearing  schedule;  presides  over  any  pre- 
hearing conferences;  rules  on  motions, 
discovery,  and  evidentiary  issues;  and 
ensures  that  the  proceeding  is  fair, 
equitable,  and  impartial.  The  presiding 
officer  does  not,  however,  have  the 
authority  to  make  a  ruling  that  disposes 
of  the  proceeding.  Only  the  Board  of 
Directors  has  the  authority  to  dismiss 
the  proceeding  or  to  make  a  final 
determination  on  the  merits  of  the 
proceeding  following  a  hearing  on  the 
record  or  a  negotiated  disposition. 

Subpart  E  of  the  proposed  rule 
governs  hearings  and  post-hearing 
proceedings.  Section  908.60  of  the 
proposed  rule  provides  that  hearings 
shall  be  conducted  in  accordance  with 
the  APA,  and  any  other  applicable  law. 
The  parties  to  the  proceeding  have  the 
right  to  present  evidence  and  witnesses 
at  the  hearing  and  to  examine  and  cross- 
examine  the  witnesses.  At  the 
completion  of  the  hearing,  the  parties 
may  submit  proposed  findings  of  fact 
and  conclusions  of  law  and  a  proposed 
order.  The  presiding  officer  then 
submits  the  complete  record  to  the 
Board  of  Directors  for  consideration  and 
action.  The  record  includes  the 
presiding  officer's  recommended 
decision,  recommended  findings  of  fact 
and  conclusions  of  law,  and  proposed 
order.  The  record  also  includes  all  pre- 
hearing and  hearing  transcripts, 
exhibits,  rulings,  motions,  briefs  and 
memoranda,  and  all  supporting  papers 
filed  in  connection  with  the  hearing. 
The  Board  of  Directors  shall  issue  a  final 
ruling  within  90  days  of  the  date  the 
presiding  officer  serves  notice  on  the 
parties  that  the  record  is  complete  and 
the  case  has  been  submitted  to  the 
Board  of  Directors  for  final  decision,  or 


at  such  time  as  is  practicable  within  the 
discretion  of  the  Board  of  Directors. 

Subpart  F,  "Rules  of  Practice  Before 
the  Finance  Board,"  governs  the  parties 
and  their  representatives  appearing 
before  the  Finance  Board  under  this  rule 
and  provides  for  the  imposition  of 
disciplinary  sanctions — censure, 
suspension  or  disbarment — by  the 
presiding  officer  or  the  Board  of 
Directors  against  parties  or  their 
representatives.  This  subpart  covers 
parties  and  individuals  that  appear 
before  the  Finance  Board  in  a 
representational  capacity.  The  presiding 
officer  may  decide  what  notice  and 
responses  are  appropriate  where 
sanctions  are  at  issue  for  conduct  arising 
in  an  adjudicatory  proceeding  or 
hearing.  The  proposed  rule  prescribes 
when  sanctions  may  be  imposed,  and 
what  those  sanctions  may  be.  Covered 
representation  may  include,  but  is  not 
limited  to,  the  practice  of  attorneys  and 
accountants.  Employees  of  the  Finance 
Board  are  not  subject  to  disciplinary 
proceedings  under  this  subpart.  The 
Finance  Board  may  also  apply  these 
qualification  and  disciplinary  rules  to 
parties  or  representatives  in  an 
administrative  proceeding  under  part 
907  of  the  Finance  Board's  rules  and 
regulations  governing  requests  for 
regulatory  interpretations,  approvals, 
waivers,  case-by-case  determinations  or 
review  of  disputed  supervisory 
determinations,  which  are  not  required 
by  statute  to  be  resolved  following  a 
hearing  on  the  record.  See  12  CFR  part 
907. 

m.  Regulatory  Impact 

Executive  Order  13132,  Federalism 

Executive  Order  13132  requires  that 
Executive  c"  partments  and  agencies 
identify  regulatory  actions  that  have 
significant  federalism  implications,  that 
is,  regulations  or  actions  that  have 
substantial,  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  between  Federal  and 
State  Government.  The  Finance  Board 
has  determined  that  this  proposed  rule 
has  no  federalism  implications  that 
warrant  consultation  with  the  states  or 
the  preparation  of  a  federalism  summary 
impact  statement  in  accordance  with 
Executive  Order  13132. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

In  order  to  make  the  regulatory 
process  more  efficient.  Executive  Order 
12866  requires  the  centralized  review  of 
regulatory  action.  The  Finance  Board 
has  determined  that  this  proposed  rule 


is  not  a  significant  regulatory  action  as 
such  term  is  defined  in  Executive  Order 
12866,  has  so  indicated  to  the  Office  of 
Management  and  Budget  (0MB),  and 
was  not  notified  by  OMB  that  the  rule 
must  be  reviewed  by  OMB. 

Executive  Order  12988,  Civil  Justice 
Reform 

Executive  Order  12988  sets  forth 
guidelines  to  promote  the  just  and 
efficient  resolution  of  civil  claims  and  to 
reduce  the  risk  of  litigation  to  the 
Federal  Government.  This  proposed  rule 
meets  the  applicable  standards  of 
sections  3(a)  and  3(b)  of  Executive  Order 
12988. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  for  any  rule  that 
includes  a  Federal  mandate  that  may 
result  in  an  annual  expenditure  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million,  that  an  agency  prepare  an 
assessment  statement  of  the  anticipated 
costs  and  benefits  of  the  Federal 
mandate.  See  2  U.S.C.  1532(a).  The 
proposed  rule  does  not  include  such  a 
Federal  mandate,  and,  therefore,  it  does 
not  warrant  the  preparation  of  such  an 
assessment  statement. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  must  include  a 
regulatory  flexibility  analysis  describing 
the  rule's  impact  on  small  entities.  Such 
an  cmalysis  need  not  be  undertaken  if 
the  agency  head  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  The  proposed 
rule  applies  only  to  the  Banks,  which  do 
not  come  within  the  meaning  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  See  5  U.S.C. 
601(6).  Therefore,  in  accordance  with 
section  605(b)  of  the  RFA,  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  this  proposed  rule,  when 
promulgated  as  a  final  rule,  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  seeks 
to  minimize  th»-paperwork  burden  for 
individuals,  small  businesses,  and  other 
entities  resulting  from  the  collection  of 
information  by  or  for  the  Federal 
government.  See  44  U.S.C.  3501  et  seq. 
This  proposed  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
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44  U.S.C.  3502(3).  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subiects 

12  CFR  Part  907 

Administrative  practice  and 
procedures.  Federal  Home  Loan  Banks. 

12  CFR  Part  908 

Administrative  practice  and 
procedures,  Penalties. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  proposes 
to  amend  12  CFR  parts  907  and  908  as 
follows: 

PART  907— PROCEDURES 

1.  The  authority  citation  for  part  907 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422b(a)(l). 

2.  In  §  907.15,  add  paragraph  (j)  to 
read  as  follows: 

§907.15    General  provisions. 

***** 

(j)  Rules  of  practice.  In  connection 
with  any  matter  initiated  or  pending 
pursuant  to  subpart  C  of  this  part, 
petitioners,  requestors  or  interveners 
shall  be  subject  to  the  provisions  of 
subpart  F  of  12  CFR  part  908.  No  other 
provision  of  part  908  shall  apply  to 
administrative  matters  under  this  part. 

3.  Add  a  new  part  908  to  read  as 
follows: 

PART  908— RULES  OF  PRACTICE  AND 
PROCEDURE  IN  HEARINGS  ON  THE 
RECORD 

Subpart  A — Introduction 

Sec, 

908.1  Definitions. 

908.2  Scope. 

908.3  Rules  of  construction. 

Subpart  B— Scope  and  Authority- 
Enforcement  and  Removal  Proceedings 

908.4  Cease  and  desist  orders. 

908.5  Temporary  cease  and  desist  orders. 

908.6  Civil  money  penalties. 

908.7  Suspension  and  removal. 

908.8  Subpoenas. 

908.9  Hearings  on  the  record. 

908.10  )udicial  review. 

908. 1 1  Jurisdiction,  enforcement  of  orders 
and  notice. 

908.12  Notice  after  separation. 

908.13  Public  disclosure  of  final  orders. 

908.14  No  implied  private  right  of  action. 
908.15—908.19     [Reserved] 

Subpart  C— General  Rules 

908.20  Authority  of  the  Board  of  Directors. 

908.21  Authority  of  the  presiding  officer. 

908.22  Public  hearings. 

908.23  Good  faith  certification. 

908.24  Ex  parte  communications. 

908.25  Filing  of  papers. 


908.26  Service  of  papers. 

908.27  Computing  time. 

908.28  Change  of  time  limite. 

908.29  Witness  fees  and  expenses. 

908.30  Settlement  or  other  dispute 
resolution. 

908.31  Right  to  supervise  the  Banks. 

908.32  Collateral  attacks  on  adjudicatory 
proceeding. 

908.33—908.39     (Reserved) 

Subpart  D— Pre-Hearing  Proceedings 

908.40  Commencement  of  proceeding  and 
contents  of  notice  of  charges. 

908.41  Answer. 

908.42  Amended  pleadings. 

908.43  Failure  to  appear. 

908.44  Consolidation  and  severance  of 
actions. 

908.45  Motions. 

908.46  Discovery. 

908.47  Request  for  document  discovery 
from  parties. 

908.48  Document  subpoenas  to  nonparties. 

908.49  Deposition  of  witness  unavailable 
for  hearing. 

908.50  Interlocutory  review. 

908.51  Summary  disposition. 

908.52  Partial  summary  disposition. 

908.53  Scheduling  and  prehearing 
conferences. 

908.54  Prehearing  submissions. 

908.55  Hearing  subpoenas. 
908.56-908.59     (Reserved] 

Subpart  E — Hearing  and  Post-Hearing 
Proceedings 

908.60  Conduct  of  hearings. 

908.61  Evidence. 

908.62  Post  hearing  filings. 

908.63  Recommended  decision  and  filing  of 
record. 

908.64  Exceptions  to  recommended 
decision. 

908.65  Review  by  Board  of  Directors. 

908.66  Exhaustion  of  administrative 
remedies. 

908.67  Stay  of  order  pending  judicial 
review. 

908.68-908.69     (Reserved] 

Subpart  F— Rules  of  Practice  Before  the 
Finance  Board 

908.70  Scope. 

908.71  Practice  before  the  Finance  Board. 

908.72  Appearance  and  practice  in 
proceedings  before  the  Finance  Board. 

908.73  Conflicts  of  interest. 

908.74  Sanctions. 

908.75  Censure,  suspension,  disliarment 
and  reinstatement. 

Authority:  12  U.S.C.  1422b(a)(5),  4631(c) 
and  (f),  and  4632-4641.  Section  908.4  is  also 
authorized  by  12  U.S.C.  1818(b)(6)  and  (7). 
Section  908.7  is  also  authorized  by  12  U.S.C 
1422b(a)(2). 

Subpart  A — Introduction 

§908.1     Definitions. 
For  purposes  of  this  part — 
(a)  Adjudicatory  proceeding  or 
hearing  means  a  proceeding  conducted 
pursuant  to  this  part  and  leading  to  the 
formulation  of  a  final  order  other  than 
a  regulation; 


(b)  Decisional  employee  means  any 
employee  of  the  Finance  Board  or  any 
member  of  the  presiding  officer's  staff 
who  has  not  engaged  in  an  investigative 
or  prosecutorial  role  in  an  adjudicatory 
proceeding  or  hearing  and  who  may 
assist  the  Board  of  Directors  or  the 
presiding  officer,  respectively,  in 
preparing  orders,  recommended 
decisions,  decisions  and  other 
documents  under  this  part. 

(c)  OF  means  the  Office  of  Finance  as 
defined  in  §985.1  of  this  chapter. 

(d)  Notice  of  charges  means  a  written 
order  so  titled,  which  is  issued  by  the 
Finance  Board  to  a  respondent,  and  that 
describes  the  alleged  violations  with 
sufficient  specificity  to  put  the 
respondent  on  notice  of  the  nature  and 
scope  of  the  charges  being  brought 
against  the  respondent  pursuant  to  this 
part. 

(e)  Party  means  any  person  named  in 
any  notice  issued  by  the  Finance  Board 
under  this  part. 

(f)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
imincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency.  Bank, 
the  OF,  or  other  entity  or  organization. 

(g)  Presiding  officer  means  an 
administrative  law  judge  or  other 
qualified,  neutral  individual  who  is 
appointed  by  the  Finance  Board  under 
applicable  law,  and,  pursuant  to  Title  5 
of  the  United  States  Code,  may  conduct 
a  hearing  or  adjudicatory  proceeding 
under  this  part. 

(h)  Representative  of  record  means  an 
individual  who  is  authorized  to 
represent  a  person  or  who  is 
representing  himself  at  an  adjudicatory 
proceeding  or  hearing  conducted  under 
this  part  and  who  has  filed  a  notice  of 
appearance  in  accordance  with  §908.72. 

(i)  Respondent  means  any  person 
named  in  a  notice  of  charges  issued  by 
the  Finance  Board. 

(j)  Safety  and  Soundness  Act  means 
the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of 
1992  (12  U.S.C.  4501-4641)  (Tide  XUl  of 
the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  No. 
102-550). 

(k)  Violation  includes  any  act  or 
omission  by  a  person,  undertaken  alone 
or  with  one  or  more  others,  that  causes 
directly  or  indirectly,  counsels, 
participates  in,  or  otherwise  furthers, 
aids  or  abets  a  violation  of  the  Act  or 
any  other  applicable  law,  regulation  or 
policy. 

§  908.2    Scope. 

This  subpart  prescribes  rules  of 
practice  and  procedure  applicable  to  an 
adjudicatory  proceeding  or  hearing  with 
regard  to: 
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(a)  Cease  and  desist  proceedings 
under  section  2B{a)(5)  of  the  Act;  or 

(b)  Civil  money  penalty  assessment 
proceedings  against  a  Bank  or  OF,  or 
any  executive  officer  or  director  of  any 
Bank  or  OF,  under  section  2B{a)(5)  of 
the  Act. 

§  908.3    Rules  of  construction. 

For  purposes  of  this  part — 

(a)  Any  term  in  the  singular  includes 

the  plural  and  the  plural  includes  the 

singular,  if  such  use  would  be 

appropriate; 
fb)  Any  use  of  a  masculine,  feminine, 

or  neuter  gender  encompasses  all  three, 

if  such  use  would  be  appropriate;  and 

(c)  Unless  the  context  requires 
otherwise,  a  party's  representative  of 
record,  if  any,  may,  on  behalf  of  that 
party,  take  any  action  required  to  be 
taken  by  the  party. 

Subpart  B — Scope  and  Authority — 
Enforcement  and  Removal 
Proceedings 

§  908.4    Cease  and  desist  orders. 

(a)  General  rule.  The  Finance  Board 
may  issue  and  serve  a  notice  of  charges 
upon  a  Bank,  OF,  or  any  executive 
officer  or  director  of  a  Bank  or  OF,  if  in 
the  determination  of  the  Finance  Board, 
the  Bank,  OF,  or  any  executive  officer  or 
director  of  a  Bank  or  OF,  is  engaging  or 
has  engaged  in,  or,  if  the  Finance  Board 
has  reasonable  cause  to  believe  that  the 
Bank,  OF,  or  the  executive  officer  or 
director  of  a  Bank  or  OF,  is  about  to 
engage  in; 

(1)  An  unsafe  or  unsound  practice  in 
conducting  the  business  of  the  Bank  or 
OF; 

(2)  Any  conduct  that  violates  any 
provision  of  the  Act  or  any  applicable 
law,  order,  rule  or  regulation;  or 

(3)  Any  conduct  that  violates  any 
condition  imposed  in  writing  by  the 
Finance  Board  in  connection  with  the 
granting  of  any  application  or  other 
request  by  the  Bank  or  OF,  or  any 
written  agreement  entered  into  by  the. 
Bank  or  OF  with  the  Finance  Board. 

(b)  Actions  to  limit  activities  and 
remedial  authority.  (1)  Remedial 
actions.  The  authority  of  the  Finance 
Board  to  issue  and  serve  a  notice  of 
cheirges  under  this  part  includes  the 
authority  to  require  a  Bank  or  OF  or  any 
executive  officer  or  director  of  a  Bank  or 
OF  to- 
ll) Make  restitution  or  provide 

reimbursement,  indemnification,  or 
guarantee  against  loss  if — 

(A)  Such  Bank  or  party  was  unjustly 
enriched  in  connection  with  the 
violation,  conduct  or  practice  described 
in  the  notice  of  charges  under  paragraph 
(c)  of  this  section;  or 


(B)  The  violation,  conduct  or  practice 
involved  a  reckless  disregard  for  the  law 
or  any  applicable  regulations  or  prior 
order  of  the  Finance  Board; 

(ii)  Restrict  the  growth  of  the  Bank; 

(iii)  Dispose  of  any  loan  or  asset 
involved; 

(iv)  Rescind  any  agreement  or 
contract; 

(v)  Employ  qualified  officers  or 
employees  (who  may  be  subject  to 
approval  by  the  Finance  Board  at  the 
direction  of  the  Finance  Board);  and 

(vi)  Take  such  other  action  as  the 
Finance  Board  determines  to  be 
appropriate. 

(2)  Authority  to  limit  activities.  The 
authority  to  issue  a  notice  of  charges 
under  this  section  includes  the 
authority  to  place  limitations  on  the 
activities  or  functions  of  any  Bank  or 
OF,  or  any  executive  officer  or  director 
of  a  Bank  or  OF. 

(c)  Procedure.  (1)  Statements  in  notice 
of  charges.  A  notice  of  charges  issued 
pursuant  to  paragraph  (a)  of  this  section 
shall  contain  a  statement  of  the  facts 
constituting  the  alleged  conduct  or 
violation  and  shall  fix  a  time  and  place 
at  which  a  hearing  on  the  record  will  be 
held  to  determine  whether  an  order  to 
cease  and  desist  fi-om  such  conduct  or 
violation  should  issue. 

(2)  Issuance  of  order.  If  the  Board  of 
Directors  finds,  based  on  the  record  of 
the  hearing,  that  any  conduct  or 
violation  specified  in  the  notice  of 
charges  has  been  established,  or,  if  a 
Bank,  OF  or  an  executive  officer  or 
director  of  a  Bank  or  OF,  is  deemed  to 
have  consented  to  the  relief  sought  in 
the  notice  of  charges  pursuant  to 

§  908.43  (or  otherwise  consents),  the 
Board  of  Directors  may  issue  and  serve 
upon  the  Bank,  OF,  or  an  executive 
officer  or  director  of  the  Bank  or  OF,  an 
order  requiring  such  party  to  cease  and 
desist  -from  any  such  conduct  or 
violation,  to  tajce  affirmative  action  to 
correct  or  remedy  the  conditions 
resulting  from  any  such  conduct  or 
violation,  or  to  comply  with  such 
limitations  on  activities  or  functions  as 
may  be  prescribed  therein,  in 
accordance  with  paragraph  (a)  in  this 
section. 

(3)  Effective  date  of  order.  An  order 
issued  under  paragraph  (c)(2)  of  this 
section  shall  become  effective  upon  the 
expiration  of  the  30-day  period 
beginning  on  the  date  of  service  of  the 
order  upon  the  subject  Bank,  OF,  or 
executive  officer  or  director  of  a  Bank  or 
OF,  (except  in  the  case  of  an  order 
issued  upon  consent,  which  shall 
become  effective  at  the  time  specified 
therein),  and  shall  remain  effective  and 
enforceable  as  provided  in  the  order, 
except  to  the  extent  that  the  order  is 


stayed,  modified^  terminated,  or  set 
aside  by  action  of  the  Board  of  Directors 
or  otherwise  as  provided  for  in  this  part. 

§  908.5    Temporary  cease  and  desist 
orders. 

(a)  Grounds  for  issuance  and  scope. 
(1)  Whenever  the  Finance  Board 
determines  that  any  conduct  or 
violation,  or  threatened  conduct  or 
violation,  specified  in  a  notice  of 
charges  issued  and  served  upon  a  Bank, 
the  OF,  or  an  executive  officer  or 
director  of  a  Bank  or  the  OF,  under  this 
part,  or  the  continuation  thereof,  is 
likely  to  cause  insolvency;  to  cause  a 
significant  depletion  of  the  total  capital 
of  a  Bank;  to  cause  irreparable  harm  to 
a  Bank  or  OF;  or  to  make  the  books  and 
records  of  a  Bank  or  OF  to  be  so 
incomplete  or  inaccurate  such  that  the 
Finance  Board  would  be  unable, 
through  the  normal  supervisory  process, 
to  determine  the  true  financial 
condition  of  the  Bank  or  OF  or  the 
purpose  of  any  transaction  or 
transactions  that  may  have  a  material 
•  effect  on  the  financial  condition  of  a 
Bank  or  OF,  the  Finance  Board  may 
issue  a  temporary  order  requiring  a 
Bank,  the  OF,  or  an  executive  officer  or 
director  of  a  Bemk  or  the  OF,  to 
immediately  cease  and  desist  from  any 
such  conduct  or  violation,  or  such 
threatened  conduct  or  violation,  and  to 
take  immediate  affirmative  action  to 
prevent  or  remedy  such  insolvency, 
depletion,  or  harm  pending  completion 
of  such  proceedings. 

(2)  Aaditionally,  the  Finance  Board 
may  issue  a  temporary  order  requiring: 

(i)  The  cessation  of  any  activity  or 
practice  that  caused  or  contributed, 
whether  in  whole  or  in  part,  to  the 
incomplete  or  inaccurate  state  of  the 
books  or  records  of  a  Bank  or  the  OF;   •- 
or 

(ii)  Affirmative  action  to  restore  the 
books  or  records  to  a  complete  and 
accurate  state. 

(3)  The  Finance  Board  may  issue  a 
temporary  cease  and  desist  order  xuider 
§  908.5  prior  to  the  initiation  or 
completion  of  a  proceeding  conducted 
pursuant  to  §  908.4. 

(b)  Effective  date  and  effective  period. 
(1)  Effective  date.  Any  temporary  order 
issued  pursuant  to  paragraph  (a)  of  this 
section  shall  become  effective  upon 
service  upon  the  Bank,  OF,  or  executive 
officer  or  director  of  a  Bank  or  the  OF. 

(2)  Effective  period.  Any  temporary 
order  issued  under  paragraph  (a)  of  this 
section,  unless  set  aside,  limited,  or 
suspended  by  a  court  in  a  proceeding 
under  paragraph  (c)  of  this  section,  shall 
remain  in  effect  and  enforceable: 

(i)  Pending  the  completion  of  a 
hearing  pursuant  to  §  908.9  on  the 
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notice  of  charges  issued  under  §  908.4, 
and: 

(A)  The  temporary  order  is 
superceded  by  a  cease  and  desist  order 
issued  by  the  Board  of  Directors  under 
section  §908.4;  or 

(B)  The  Board  of  Directors  dismisses 
or  otherwise  finally  resolves  the  charges 
specified  in  the  notice  of  charges;  or 

(ii)  Until  the  date  the  Finance  Board 
determines,  by  examination  or 
otherwise,  that  the  books  and  records  of 
the  Bank  or  the  OF  are  accurate  and 
reflect  the  true  financial  condition  of  the 
Bank  or  the  OF,  and  the  Board  of 
Directors  issues  a  written  determination 
that  terminates  the  temporary  order. 

(c)  Judicial  review.  A  Bank,  the  OF,  or 
any  executive  officer  or  director  of  a 
Bank  or  the  OF,  that  has  been  served 
with  a  temporary  order  pursuant  to  this 
subsection  may  apply  to  the  United 
States  District  Court  for  the  District  of 
Columbia  within  10  days  after  such 
service  for  an  injunction  setting  aside, 
limiting,  or  suspending  the 
enforcement,  operation,  or  effectiveness 
of  the  order  pending  the  completion  of 
the  hearing  pursuant  to  the  notice  of 
charges  served  upon  the  Bank  or  the  OF, 
or  an  executive  officer  or  director  of  a 
Bank  or  the  OF,  under  §§  908.4  and 
908.9.  In  accordance  with  §  908.9,  the 
district  court  shall  have  jurisdiction 
only  to  issue  such  injunction. 

(d)  Enforcement  of  temporary  order. 
Pursuant  to  §  908.10,  in  the  case  of  a 
violation  or  threatened  violation  of,  or 
failure  to  obey,  a  temporary  order  issued 
pursuant.to  this  section,  the  Finance 
Board  may  bring  an  action  in  the  United 
States  District  Court  for  the  District  of 
Columbia  for  an  injunction  to  enforce 
such  temporary  order.  If  the  district 
court  finds  any  such  violation, 
threatened  violation,  or  failure  to  obey, 
the  district  court  shall  issue  such 
injunction. 

§908.6    Civil  money  penalties. 

(a)  Violations  or  conduct  subject  to 
penalty.  The  Finance  Board  may  assess 
a  civil  money  penalty  on  any  Bank,  OF, 
or  any  executive  officer  or  director  of  a 
Bankor  the  OF,  that: 

(1)  Violates  any  provision  of  the  Act, 
or  any  order,  rule,  or  regulation  issued 
under  the  Act; 

(2)  Violates  any  final  or  temporary 
order  issued  by  the  Finance  Board 
pursuant  to  the  Act; 

(3)  Violates  any  written  agreement 
between  a  Bank,  or  an  executive  officer 
or  director  of  a  Bank  and  the  Finance 
Board,  or  the  terms  of  any  condition 
imposed  in  writing  by  the  Finance 
Board  in  connection  with  the  grant  or 
approval  of  an  application  or  request  by 
a  Bank;  or 


(4)  Engages  in  any  conduct  that  causes 
a  loss,  or  that  the  Finance  Board  has 
reasonable  cause  to  believe  may  cause  a 
loss  to  a  Bank,  or  any  conduct  that 
constitutes  an  unsafe  and  unsound 
practice  or  a  breach  of  fiduciary  duty. 

(b)  Amount  of  penalty.  (1)  The 
amount  of  a  civil  money  penalty  the 
Finance  Board  may  assess  under 
paragraph  (a)  of  this  section,  except  as 
otherwise  provided,  shall  not  exceed 
$5,000.00  for  each  day  that  such 
violation  or  conduct  continues; 

(2)  The  Finance  Board  may  assess  a 
civil  money  penalty  on  an  executive 
officer  or  director  of  a  Bank  or  OF  in  an 
amount  not  to  exceed  $10,000.00,  or  on 
a  Bank  or  the  OF  in  an  amount  not  to 
exceed  $25,000.00,  for  each  day  that  a 
violation  or  conduct  described  in 
paragraph  (a)  of  this  section  continues, 
if  the  Finance  Board  finds  that  the 
violation  or  conduct  is  part  of  a  pattern 
of  misconduct,  or  involved  or  continues 
to  involve  recklessness  and  caused  or 
would  be  likely  to  cause  a  material  loss 
to  a  Bank  or,  with  respect  to  OF,  adverse 
financial  or  market  conditions;  or 

(3)  The  Finance  Board  may  assess  a 
civil  money  penalty  on  an  executive 
officer  or  director  of  a  Bank  or  OF  in  an 
amount  not  to  exceed  $100,000.00,  or  on 
a  Bank  or  OF  in  an  amount  not  to 
exceed  $1 ,000,000.00,  for  each  day  that 
a  violation  or  conduct  described  in 
paragraph  (a)  of  this  section  continues, 
if  the  Finance  Board  finds  that  the 
violation  or  conduct  was  knowing  and 
caused  or  would  be  likely  to  cause  a 
substantial  loss  to  a  Bank  or  the  OF. 

(c)  Factors  in  determining  the  amount 
of  the  penalty.  In  determining  the 
amount  of  the  civil  money  penalty  to  be 
assessed  under  this  section,  the  Finance 
Board  shall  consider  such  factors  as  the 
gravity  of  the  violation,  any  history  of 
prior  violations,  the  good  faith  of  the 
officer  or  director  of  a  Bank  or  OF,  the 
effect  of  the  penalty  on  promoting  or 
protecting  the  safety  and  soundness  of 

a  Bank  or  the  Bank  System,  any  injury 
to  members  of  the  subject  Bank  or  to  the 
public  at  large,  any  benefits  received, 
and  the  potential  for  the  deterrence  of 
future  violations. 

(d)  Order  shall  be  made  on  the  record 
after  hearing.  An  order  to  assess  a  civil 
money  penalty  on  a  Bank  or  OF,  or  an 
executive  officer  or  director  of  a  Bank  or 
OF,  shall  be  issued  in  writing  and  made 
on  the  record  only  after  the  subject  Bank 
or  OF,  or  executive  officer  or  director  of 
a  Bank  or  OF,  has  been  given  the 
opportunity  for  a  hearing  on  the  record 
in  accordance  with  the  procedures  set 
forth  in  §908.9. 

(e)  Limitation  on  judicial  review.  An 
order  of  the  Board  of  Directors  assessing 
a  civil  money  penalty  under  this 


subsection  shall  not  be  subject  to 
judicial  review  except  as  otherwise 
provided  in  §908.10. 

(f)  Judicial  enforcement  of  an  order 
imposing  a  penalty.  If  a  Baiik,  OF,  or  an 
executive  officer  or  director  of  a  Bank  or 
OF,  fails  to  comply  with  an  order  of  the 
Board  of  Directors  assessing  a  civil 
money  penalty,  the  Finance  Board  may 
seek  to  enforce  the  order  as  follows: 

(1)  After  the  order  is  final  and  no 
longer  subject  to  judicial  review  under 
§  908.10,  the  Finance  Board  may  bring 
an  action  in  the  United  States  District 
Court  for  the  District  of  Columbia  to 
obtain  a  monetary  judgment  against  a 
Bank,  OF,  or  the  executive  officer  or 
director  of  a  Bank  or  OF: 

(2)  The  Finance  Board  may,  in 
addition,  seek  such  other  relief  as  may 
be  available  from  the  District  Court; 

(3)  The  monetary  judgment  may,  in 
the  discretion  of  the  District  Court, 
include  any  attorneys  fees  and  other 
expenses  incurred  by  the  Finance  Board 
in  coimection  with  the  action;  and 

(4)  The  validity  and  appropriateness 
of  the  Board  of  Directors'  order 
assessing  a  civil  money  penalty  shall 
not  be  subject  to  review  of  the  United 
States  District  Court  for  the  District  of 
Columbia. 

(g)  Board  of  Directors'  authority  to 
review.  The  Board  of  Directors  may: 

(1)  Review  any  determination  or  order 
to  assess  a  civil  money  penalty  or  any 
interlocutory  ruling  arising  from  a 
hearing  on  the  record,  or 

(2)  Settle.  modif\',  or  remit  in  whole 
or  in  part,  any  civil  money  penalty, 
which  may  be  or  may  have  been 
assessed  under  this  section. 

(h)  Availability  of  other  remedies.  Any 
civil  money  penalty  assessed  under  this 
section  shall  be  in  addition  to  any  other 
available  civil  remedy  and  may  be 
assessed  whether  or  not  the  Finance 
Board  imposes  other  administrative 
sanctions  pursuant  to  this  part. 

(i)  Prohibition  of  reimbursement  or 
indemnification.  A  Bank  shall  not 
reimburse,  indemnify,  or  otherwise 
compensate  directly  or  indirectly  any 
individual  for  any  penalty  that  may  be 
assessed  against  such  individual  under 
this  part. 

(j)  Applicability.  Any  penalty  under 
this  part  may  be  assessed  for  conduct 
occurring  or  discovered  after  November 
12,  1999. 

(k)  Adjustment  of  civil  money 
penalties  by  the  rate  of  inflation. 
Pursuant  to  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996.  Pub.  Law  No. 
104-134  (1996)  (collectively,  the 
Inflation  Adjustment  Act)  (to  be 
codified  at  28  U.S.C.  2461  note),  the 


79000  Federal  Register / Vol.  65,  No.  243 /Monday,  December  18,  2000 / Proposed  Rules 


Finance  Board  is  required  to  adjust  each 
civil  money  penalty  set  forth  herein  by 
a  prescribed  cost-of-living  adjustment  at 
least  once  every  four  years.  The 
adjustment  is  based  on  the  formula 
prescribed  in  section  5(b)  of  the 
Inflation  Adjustment  Act. 

§  908.7    Suspension  and  removal. 

(a)  Authority.  The  Finance  Board  may 
suspend  or  remove  for  cause  any 
director,  officer,  employee,  or  agent  of 
any  Bank  or  the  OF. 

(b)  Issuance  of  order.  The  cause  of 
such  suspension  or  removal  shall  be 
communicated  in  writing  to  such 
person{s)  and  the  board  of  directors  of 
the  Bank  or  the  OF,  as  appropriate. 

(c)  Cause.  Cause  for  suspension  or 
removal  may,  in  the  discretion  of  the 
Finance  Board,  include  without 
limitation: 

(1)  Misfeasance  in  office  involving  a 
failure  to  carry  out  the  duties  required 
of  the  director,  officer,  employee  or 
agent  of  a  Bank  or  OF  by  the  Act  or 
other  applicable  law.  regulation,  or 
order  of  the  Finance  Board,  including 
without  limitation  any  failure  to  operate 
a  Bank  in  a  safe  and  sound  maimer,  to 
maintain  applicable  capital  standards, 
to  carry  out  the  housing  finance 
mission,  or  to  maintain  the  ability  of 
any  Bank  or  OF  to  raise  funds  in  the 
capital  markets; 

(2)  Commission  of  an  act  by  a 
director,  officer,  employee  or  agent  of  a 
Bank  or  OF  that  constitutes  a  violation 
of  any  state  or  Federal  criminal  law 
involving  dishonesty  or  breach  of 
fiduciary  duty  or  trust,  including 
without  limitation,  corruption, 
misapplication  of  funds,  extortion, 
receipt  of  illegal  fees  or  gratuities,  or  the 
conviction  of  a  director,  officer, 
employee  or  agent  for  such  an  illegal 
act,  and  irrespective  of  whether  such 
act(s)  were  undertaken  in  connection 
with  the  performance  of  his  or  her 
official  Bank  or  OF  duties;  or 

(3)  Conduct  on  the  part  of  a  director, 
officer,  employee  or  agent  of  a  Bank  or 
OF,  which  need  not  be  intrinsically 
improper  or  illegal,  that  the  Finance 
Board  determines  to  be  a  material 
inefficiency  or  an  abuse  of  authority  or 
discretion  and  not  in  the  best  interest  of 
the  Bank.  OF  or  the  Bank  System. 

(d)  Procedure.  (1)  Effective  date.  An 
order  issued  pursuant  to  paragraph  (a) 
of  this  section  shall  be  a  final  order, 
which  shall  become  effective  upon 
service  upon  the  executive  officer, 
director,  employee  or  agent  of  a  Bank  or 
the  OF,  and  unless  set  aside,  limited  or 
suspended  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  an  action  to  review  the  final 
order  under  §  908.10,  shall  remain  in 


effect  pending  completion  of  the 
proceeding. 

(2)  Enforcement  of  order.  If  an 
executive  officer,  director,  employee  or 
agent  of  a  Bank  or  OF  fails  to  comply 
with  an  order  issued  pursuant  to 
paragraph  (a)  of  this  section,  the 
Finance  Board  may  seek  to  enforce  the 
order  by  filing  an  action  in  the  United 
States  District  Court  for  the  District  of 
Columbia  to  obtain  injunctive  relief 
against  the  individual(s)  and  other  relief 
as  may  be  available  from  the  Court, 
which  the  Court  shall  have  jurisdiction 
to  grant.  The  validity  and 
appropriateness  of  the  suspension  or 
removal  order  shall  not  be  subject  to  the 
review  of  the  United  States  District 
Court  for  the  District  of  Columbia  under 
this  paragraph. 

(e)  Judicial  Review.  Any  executive 
officer,  director,  employee  or  agent  of  a 
Bank  or  OF  upon  whom  a  suspension  or 
removal  order  has  been  served  pursuant 
to  §  908.7(a)  may  seek  judicial  review  of 
the  order  exclusively  as  provided  in 
§908.10. 

(f)  No  automatic  stay.  The 
commencement  of  an  action  for  judicial 
review  of  an  order  pursuant  to 
paragraph  (e)  of  this  section  shall  not 
operate  as  a  stay  of  any  such  suspension 
or  removal  prder  in  whole  or  in  part, 
imless  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  specifically  orders  a  stay  of  the 
order  in  whole  or  in  part. 

§908.8    Subpoenas. 

(a)  Authority.  The  Finance  Board,  in 
the  course  of  or  in  connection  with  an 
administrative  proceeding  or  hearing 
under  this  part,  shall  have  the  authority: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  take  and  preserve  testimony 
under  oath; 

(3)  To  issue  subpoenas  and  subpoenas 
duces  tecum;  and 

(4)  To  revoke,  quash,  or  modify 
subpoenas  and  subpoenas  duces  tecum 
issued  by  the  Finance  Board  pursuant  to 
this  part. 

(b)  Witnesses  and  documents.  The 
attendance  of  witnesses  and  the 
production  of  documents  provided  for 
in  this  subsection  may  be  required  fi-om 
any  place  in  any  State  at  any  designated 
place  where  such  proceeding  is  being 
conducted. 

(c)  Enforcement.  The  Finance  Board 
may  file  an  action  in  the  United  States 
district  court  for  the  judicial  district 
where  the  proceeding  is  being 
conducted  or  where  the  witness  resides, 
or  in  the  United  States  District  Court  for 
the  District  of  Columbia,  for 
enforcement  of  any  subpoena  or 
subpoena  duces  tecum  issued  piirsuant 


to  this  section.  Such  courts  shall  have 
jurisdiction  over  such  actions  and 
power  to  order  and  require  compliance 
with  such  subpoenas  and  subpoenas 
duces  tecum. 

§  908.9    Hearings  on  the  record. 

(a)  Requirements.  (1)  Venue  and 
record.  Any  adjudicatory  proceeding  or 
hearing  conducted  pursuant  to  §§  908.4 
or  908.6  shall  be  held  on  the  record  in 
the  District  of  Columbia. 

(2)  Timing.  Any  adjudicatory 
proceeding  or  hearing  shall  be  set  for  a 
date  not  earlier  than  30  days  nor  later 
than  60  days  after  service  of  a  notice  of 
charges  under  §  908.4  or  a 
determination  or  order  to  assess  a  civil 
money  penalty  under  §  908.6,  unless  an 
earlier  or  a  later  date  is  set  by  the 
presiding  officer  at  the  request  of  the 
party  served. 

(3)  Procedure.  Any  adjudicatory 
proceeding  or  hearing  held  pursuant  to 
§§  908.4  or  908.6  shall  be  conducted  in 
accordance  with  chapter  5  of  Title  5  of 
the  United  States  Code. 

(4)  Failure  to  appear.  If  a  party  who 
has  been  served  with  a  subpoena  under 
§  908.8  fails  to  appear  at  an  adjudicatory 
proceeding  or  hearing  individually  or 
through  a  duly  authorized 
representative,  such  party  shall  be 
deemed  to  have  consented  to  the 
issuance  of  the  cease  and  desist  order  or 
the  imposition  of  the  penalty  for  which 
the  hearing  is  held. 

(b)  Issuance  affinal  order.  After  a 
hearing  on  the  record  has  been 
concluded,  and  within  90  days  after  the 
parties  have  been  notified  that  the  case 
has  been  submitted  to  the  Board  of 
Directors  for  final  decision,  the  Board  of 
Directors  shall  render  the  final  decision 
(which  shall  include  findings  of  fact 
upon  which  the  decision  is  predicated) 
and  shall  issue  and  serve  upon  each 
party  to  the  proceeding  a  final  order  or 
orders  consistent  with  the  provisions  of 
this  part. 

(c)  Judicial  review  and  modification  of 
final  orders.  Judicial  review  of  any  such 
final  order  shall  be  exclusively  as 
provided  for  in  §  908.10.  Unless  a 
petition  for  review  is  timely  filed  as 
provided  in  §  908.10,  and  thereafter 
until  the  record  in  the  proceeding  has 
been  filed  as  so  provided,  the  Board  of 
Directors  may  at  any  time  modify, 
terminate,  or  set  aside  any  such  final 
order,  upon  such  notice  and  in  such' 
manner  as  the  Board  of  Directors,  in  its 
sole  discretion,  considers  proper.  Upon 
such  filing  of  the  record,  the  Board  of 
Directors  may  modify,  terminate,  or  set 
aside  any  such  final  order  with 
permission  of  the  court. 
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§  908.1 0    Judicial  review. 

(a)  Authority  and  commencement  of 
action  to  obtain  judicial  review  affinal 
order.  Any  respondent  or  party  to  an 
adjudicatory  proceeding  or  hearing 
under  §§  908.4  or  908.6  may  obtain 
judicial  review  of  a  final  order  issued 
under  §§  908.4  or  908.6  by  filing  a 
written  petition  exclusively  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  within 
thirty  (30)  days  after  the  date  of  service 
of  the  final  order,  to  request  the  court 
of  appeals  to  modify,  terminate  or  set 
aside  the  final  order. 

(b)  Service.  Rule  4  of  Federal  Rules  of 
Civil  Procedure  shall  govern  service  of 
process  of  a  petition  on  the  Finance 
Board. 

(c)  Filing  of  record.  The  clerk  of  the 
Court  of  Appeals  shall  transmit  a  copy 
of  the  petition  to  the  Finance  Board.  The 
Finance  Board  shall  file  with  the  Coiul 
of  Appeals  the  hearing  record,  as 
provided  in  section  2112  of  Title  28  of 
the  United  States  Code  (28  U.S.C.  2112). 

(d)  Jurisdiction.  Upon  the  filing  of  a 
petition,  the  Court  of  Appeals  shall  have 
jurisdiction,  which  upon  the  filing  of 
the  record  by  the  Finance  Board  (except 
as  otherwise  provided  in  §  908.9  of  this 
part)  shall  be  exclusive,  to  affirm, 
modify,  terminate  or  set  aside,  in  whole 
or  in  part,  a  final  order  of  the  Board  of 
Directors. 

(e)  Review.  Review  by  the  Comi  of 
Appeals  of  the  final  order  and  the 
record  of  the  adjudicatory  proceeding  or 
hearing  conducted  pursuant  to  this  part 
shall  be  governed  by  chapter  7  of  Title 

5  of  the  United  States  Code  (5  U.S.C. 
701  et  seq.). 

(f)  Order  to  pay  civil  money  penalty. 
In  connection  with  the  Court  of 
Appeal's  review  of  a  final  order 
pursuant  to  this  part,  the  Court  of 
Appeals  shall  have  authority  to  order 
payment  of  any  civil  money  penalty 
assessed  by  the  Finance  Boeird. 

(g)  No  automatic  stay.  The 
commencement  of  an  action  for  judicial 
review  of  a  final  order  shall  not  operate 
as  a  stay  of  any  such  final  order,  unless 
the  court  specifically  orders  a  stay  of  the 
final  order  in  whole  or  in  part. 

§  908.1 1     Jurisdiction,  enforcement  of 
orders  and  notice. 

(a)  Enforcement.  The  Finance  Board 
may  bring  an  action  in  the  United  States 
District  Court  for  the  District  of 
Columbia  for  the  enforcement  of  any 
notice,  determination  or  order  issued  by 
the  Board  of  Directors  under  this  part. 
Such  court  shall  have  jurisdiction  and 
power  to  order  and  require  compliance 
with  any  such  notice,  determination,  or 
order  of  the  Board  of  Directors. 


(b)  Limitation  on  jurisdiction.  Except 
as  otherwise  provided  in  the  Act  or  this 
part,  no  court  shall  have  jurisdiction  to 
affect,  by  injunction  or  othenvise,  the 
issuance  or  enforcement  of  any  notice, 
determination  or  order  issued  by  the 
Board  of  Directors  under  this  part,  or  to 
review,  modify,  suspend,  terminate,  or 
set  aside  any  such  notice,  determination 
or  order. 

(c)  Notice  of  service.  Any  service 
required  or  authorized  to  be  made  by 
the  Finance  Board  imder  this  part  may 
be  made  by  registered  mail,  or  in  such 
other  manner  reasonably  calculated  to 
give  actual  notice. 

§  908.12    Notice  after  separation. 

The  resignation,  termination  of 
employment  or  participation,  or 
separation  of  a  director  or  executive 
officer  of  a  Bank  or  the  OF  shall  not 
affect  the  jurisdiction  and  authority  of 
the  Finance  Board  to  issue  any  notice 
and  proceed  under  this  part  against  any 
such  director  or  executive  officer,  if 
such  notice  is  served  before  the  end  of 
the  two-year  period  beginning  on  the 
date  such  director  or  executive  officer 
ceases  to  be  associated  with  the  Bank. 

§  908.1 3    Public  disclosure  of  final  orders. 

(a)  In  general.  The  Finance  Board 
shall  make  available  to  the  public — 

(1)  Any  written  agreement  or  other 
written  statement  for  which  a  violation 
may  be  redressed  by  the  Finance  Board 
on  any  modification  to  or  termination 
thereof,  imless  the  Finance  Board  in  its 
discretion,  determines  that  public 
disclosure  would  be  contrary  to  the 
public  interest; 

(2)  Any  order  that  is  issued  by  the 
Finance  Board  and  that  has  become 
final  in  accordance  with  this  part;  and 

(3)  Any  modification  to  or  termination 
of  any  final  order  made  public  pursuant 
to  this  part. 

(b)  Delay  of  public  disclosure  under 
exceptional  circumstances.  If  the 
Finance  Board  makes  a  determination  in 
writing  that  the  public  disclosure, 
pursuant  to  paragraph  (a)  of  this  section, 
of  any  final  order  or  final  decision  of  the 
Board  of  Directors  would  seriously 
threaten  the  financial  health  or  security 
of  the  Bank  System,  or  a  Bank 
individually,  the  Finance  Board  may 
delay  the  public  disclosure  of  such 
order  for  a  reasonable  time. 

(c)  Documents  filed  under  seal  in 
public  enforcement  hearings.  The 
Finance  Board  may  file  any  document 
or  part  thereof  under  seal  in  any  hearing 
commenced  by  the  Finance  Board  under 
this  part,  if  it  determines  in  writing  that 
disclosure  thereof  would  be  contrary  to 
the  public  interest. 


(d)  Retention  of  documents.  The 
Finance  Board  shall  keep  and  maintain 
a  record,  for  not  less  than  6  years,  of  all 
documents  described  in  paragraph  (a)  of 
this  section  and  all  enforcement 
agreements  and  other  supervisory 
actions  and  supporting  documents 
issued  with  respect  to  or  in  connection 
with  any  enforcement' proceeding 
initiated  by  the  Finance  Board  under 
this  part  or  any  other  law. 

(e)  Disclosure  to  Congress.  This 
section  may  not  be  construed  to 
authorize  the  withholding,  or  to  prohibit 
the  disclosure,  of  any  information  to  the 
Congress  or  any  committee  or 
subcommittee  thereof. 

§908.14    No  implied  private  right  of  action. 
This  part  shall  not  create  any  private 
right  of  action  on  behalf  of  any  person 
against  a  Bank,  the  OF,  or  any  director 
or  executive  officer  of  a  Bank  or  the  OF, 
or  impair  any  existing  private  right  of 
action  under  applicable  law. 

§908.15—908.19    [Reserved] 
Subpart  C — General  Rules 

§  908.20    Authority  of  the  board  of 
directors. 

The  Board  of  Directors  may,  at  any 
time  during  the  pendency  of  a 
proceeding,  perform,  direct  the 
performance  of,  or  waive  the 
performance  of  any  act  that  could  be 
done  or  ordered  by  the  presiding  officer. 

§  908.21     Authority  of  the  presiding  officer. 

(a)  General  rule.  All  proceedings 
governed  by  this  subpart  shall  be 
conducted  in  accordance  with  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  551-559.  The 
presiding  officer  shall  have  complete 
charge  of  the  hearing,  conduct  a  fair  and 
impartial  hearing,  avoid  uimecessary 
delay  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  Powers.  The  presiding  officer  shall 
have  all  powers  necessary  to  conduct 
the  proceeding  in  accordance  with 
paragraph  (a)  of  this  section  and  5 
U.S.C.  556(c).  The  presiding  officer  is 
authorized  to — 

^  (1)  Set  and  change  the  date,  time  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding,  including 
settlement  conferences,  mediation  or 
other  consensual  methods  of  dispute 
resolution; 

(4)  Administer  oaths  and  affirmations; 
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(5)  Issue  subpoenas,  subpoenas  duces 
tecum,  and  protective  orders,  as 
authorized  by  this  part,  and  to  revoke, 
quash,  or  modify  such  subpoenas; 

(6)  Take  and  preserve  testimony 
under  oath; 

(7)  Rule  on  motions  and  other 
procedural  matters  appropriate  in  an 
adjudicatory  proceeding,  except  that 
only  the  Board  of  Directors  shall  have 
the  power  to  grant  any  motion  to 
dismiss  the  proceeding  or  make  a  final 
determination  of  the  merits  of  the 
proceeding; 

(8)  Regulate  the  scope  and  timing  of 
discovery; 

(9)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(10)  Examine  witnesses; 

(11)  Receive,  exclude,  limit,  or 
otherwise  rule  on  evidence; 

(12)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(13)  Recuse  herself/himself  upon 
motion  made  by  a  party  or  on  her  or  his 
own  motion; 

(14)  Prepcue  and  present  to  the  Board 
of  Directors  a  recommended  decision  as 
provided  in  this  part; 

(15)  Establish  time,  place  and  manner 
limitations  on  the  attendance  of  the 
public  and  the  media  for  any  public 
hearing;  and 

(16)  Do  all  other  things  necessary  and 
appropriate  to  discharge  the  duties  of  a 
presiding  officer. 

§  908.22    Public  hearings. 

(a)  General  rule.  All  adjudicatory 
proceedings  and  hearings  shall  be  open 
to  the  public,  unless  the  Finance  Board, 
in  its  discretion,  determines  that 
holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  The 
Finance  Board  may  make  such 
determination  sua  sponte  at  any  time  by 
written  notice  to  all  parties. 

(b)  Motion  for  closed  hearing.  Within 
20  days  of  service  of  a  notice  or  a  notice 
of  charges,  any  party  or  respondent  may 
file  with  the  presiding  officer  a  motion 
for  a  non-public  hearing  and  any  party 
or  respondent  may  file  a  pleading  in 
reply  to  the  motion.  The  presiding 
officer  shall  forward  the  motion  and  any 
reply,  together  with  a  recommended 
decision  on  the  motion,  to  the  Board  of 
Directors,  who  shall  make  a  final 
determination.  Such  motions  and 
replies  shall  be  governed  by  §  908.45. 

(c)  Filing  documents  under  seal.  The 
Finance  Board,  in  its  discretion  ,  may 
file  any  document,  or  any  part  of  any 
document,  under  seal  if  the  agency 
makes  a  written  determination  that 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
presiding  officer  shall  take  all 


appropriate  steps  to  preserve  the 
confidentiality  of  such  documents  or 
parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

§  908.23    Good  faith  certification. 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  by  the  Finance 
Board  shall  be  signed  by  at  least  one 
representative  of  record  in  her  or  his 
individual  name  and  shall  state  that 
representative's  address  and  telephone 
number  and  the  names,  addresses  and 
telephone  numbers  of  all  other 
representatives  of  record  for  the  person 
making  the  filing  or  submission. 

(b)  Effect  of  signature.  (1)  By  signing 

a  document,  the  representative  of  record 
or  party  certifies  that — 

(i)  The  representative  of  record  or 
party  has  read  the  filing  or  submission 
of  record; 

(ii)  To  the  best  of  her  or  his 
knowledge,  information  and  belief 
formed  after  reasonable  inquiry,  the 
filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith,  non- 
fiivolous  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
regulation  or  Finance  Board  policy  or 
order;  and 

(iii)  The  filing  or  submission  of  record 
is  not  made  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record 
is  not  signed,  the  presiding  officer  shall 
strike  the  filing  or  submission  of  record, 
unless  it  is  signed  promptly  after  the 
omission  is  called  to  the  attention  of  the 
pleader  or  movant. 

(c)  Effect  of  making  oral  motion  or 
argument.  The  act  of  making  any  oral 
motion  or  oral  argument  by  any 
representative  or  party  shall  constitute  a 
certification  that  to  the  best  of  her  or  his 
knowledge,  information,  and  belief, 
formed  after  reasonable  inquiry,  such 
expressions  or  statements  are  well- 
grounded  in  fact  and  are  warranted  by 
existing  law  or  a  good  faith,  non- 
frivolous  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
regulation,  or  Finance  Board  policy  or 
order,  and  are  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

§  908.24    Ex  parte  communications. 

(a)  Definition.  (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 


reasonable  prior  notice  to  all  parties  that 
takes  place  between — 

(i)  An  interested  person  outside  the 
Finance  Board  (including  the  person's 
representative);  and 

(ii)  The  presiding  officer  handling  the 
proceeding,  the  Board  of  Directors  or 
any  member  thereof,  a  decisional 
employee  of  the  Finance  Board  assigned 
to  that  proceeding,  or  any  other  person 
who  is  or  may  reasonably  be  expected 
to  be  involved  in  the  decisional  process. 

(2)  A  communication  that  does  not 
concern  the  merits  of  an  adjudicatory 
proceeding,  such  as  a  request  for  status 
of  the  proceeding,  does  not  constitute  an 
ex  parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  commencing  the  proceeding  is 
issued  by  the  Finance  Board  until  the 
date  that  the  Board  of  Directors  issues 
its  final  decision  pursuant  to  §  908.65, 
no  person  referred  to  in  paragraph 
(a)(l)(i)  of  this  section  shall  knowingly 
make  or  cause  to  be  made  an  ex  parte 
communication.  The  Board  of  Directors, 
any  member  thereof  individually,  the 
presiding  officer,  or  an  employee  of  the 
Finance  Board,  shall  not  knowingly 
make  or  cause  to  be  made  an  ex  parte 
communication. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  any 
person  identified  in  paragraph  (a)  of  this 
section,  that  person  promptly  shall 
cause  all  such  written  communications 
(or,  if  the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  parties  to  the  proceeding 
shall  have  an  opportunity,  within  ten 
days  of  receipt  of  service  of  the  ex  parte 
communication  or  the  written  record  of 
an  oral  communication,  to  file  responses 
thereto  and  to  recommend  any 
sanctions,  in  accordance  with  paragraph 
(d)  of  this  section,  that  they  believe  to 
be  appropriate  ujider  the  circumstances. 

(dj  Sanctions.  Any  party  or 
representative  for  a  party  who  makes  an 
ex  parte  communication,  or  who 
encourages  or  solicits  another  person  or 
entity  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions 
imposed  by  the  Board  of  Directors  or  the 
presiding  officer,  including,  but  not 
limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  that  is  the  subject  of  the 
prohibited  commimication. 

(e)  Consultations  by  presiding  officer. 
Except  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  law,  the  presiding  officer 
may  not  consult  a  person  or  party  on 
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any  matter  relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 

(f)  Separation  of  functions.  An 
employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  for  the  Finance 
Board  in  a  case  may  not,  in  that  or  a 
factually  related  case,  participate  or 
advise  in  the  decision,  recommended 
decision,  or  Board  of  Directors'  review 
under  §  908.65  of  the  recommended 
decision,  except  as  a  witness  or  counsel 
in  the  public  proceedings. 

§  908.25    Filing  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed  shall  be  addressed  to  the  presiding 
officer  and  filed  with  the  Finance  Board, 
1777  F  Street,  NW.  Washington,  DC 
20006. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Finance  Board  or  the 
presiding  officer,  filing  shall  be 
accomplished  by: 

(1)  Personal  service; 

(2)  Delivery  to  the  U.S.  Postal  Service 
or  to  a  reliable  commercial  delivery 
service  for  same  day  or  overnight 
delivery; 

(3)  Mailing  by  first  class,  registered,  or 
certified  mail;  or 

(4)  Transmission  by  electronic  media 
upon  any  conditions  specified  by  the 
Finance  Board  or  the  presiding  officer. 
All  papers  filed  by  electronic  media 
shall  also  concurrently  be  filed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Formal  requirements  as  to  papers 
filed.  (1)  Form.  All  papers  must  set  forth 
the  name,  address  and  telephone 
number  of  the  representative  or  party 
making  the  filing  and  must  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
made  on  all  other  parties.  All  papers 
filed  must  be  double-spaced  and  printed 
or  typewritten  on  8V2  x  11-inch  paper 
and  must  be  clear  and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in 
§908.23. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  Finance  Board 
and  of  the  filing  party,  the  title  and 
docket  number  of  the  proceeding  and 
the  subject  of  the  particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Finance 
Board  or  the  presiding  officer,  an 
original  and  one  copy  of  all  documents 
and  papers  shall  be  filed,  except  that 
only  one  copy  of  transcripts  of 
testimony  and  exhibits  shall  be  filed. 

§  908.26    Service  of  papers. 

(a)  By  the  parties.  Except  as  otherwise 
provided,  a  party  filing  papers  or 


serving  a  subpoena  shall  serve  a  copy 
upon  the  representative  of  record  for 
each  party  to  the  proceeding  so 
represented  and  upon  any  party  not  so 
represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service; 

(2)  Delivery  to  the  U.S.  Postal  Service 
or  to  a  reUable  commercial  delivery 
service  for  same  day  or  overnight 
delivery; 

(3)  Mailing  by  first  class,  registered,  or 
certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

§  908.26(c). 

(c)  By  the  Finance  Board  or  the 
presiding  officer.  (1)  All  papers  required 
to  be  served  by  the  Finance  Board  or  the 
presiding  officer  upon  a  party  who  has 
appeared  in  the  proceeding  in 
accordance  vdth  §  908.72  may  be  served 
by  any  means  specified  in  paragraph  (b) 
of  this  section. 

(2)  If  a  notice  of  appearance  has  not 
been  filed  in  the  proceeding  for  a  party 
in  accordance  with  §  908.72,  the 
Finance  Board  or  the  presiding  officer 
shall  make  service  upon  the  party  by 
any  of  the  following  methods: 

(i)  By  personal  service; 

(ii)  If  tbe  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Subject  to  applicable 
provisions  in  this  part,  service  of  a 
subpoena  may  be  made: 

(1)  By  personal  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 


general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(4)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address;  or 

(5)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
State,  commonwealth,  possession, 
territory  of  the  United  States  or  the 
District  of  Columbia  on  any  person 
doing  business  in  any  State, 
commonwealth,  possession,  territory  of 
the  United  States  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  permitted  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held. 

(f)  Proof  of  service.  Proof  of  service  of 
papers  filed  by  a  party  shall  be  filed 
before  action  is  taken  thereon.  The  proof 
of  service,  which  shall  serve  as  prima 
facie  evidence  of  the  fact  and  date  of 
service,  shall  show  the  date  and  manner 
of  service  and  may  be  by  written 
acknowledgment  of  service,  by 
declaration  of  the  person  making 
service,  or  by  certificate  of  a 
representative  of  record.  However, 
failure  to  file  proof  of  service 
contemporaneously  with  the  papers 
shall  not  affect  the  validity  of  actual 
service.  The  presiding  officer  may  allow 
the  proof  to  be  amended  or  supplied, 
unless  to  do  so  would  result  in  material 
prejudice  to  a  party. 

§  908.27    Computing  time. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  or  allowed  by 
this  subpart,  the  date  of  the  act  or  event 
that  commences  the  designated  period 
of  time  is  not  included.  The  last  day  so 
computed  is  included  unless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday,  Sunday 
or  Federal  holiday,  the  period  shall  run 
until  the  end  of  the  next  day  that  is  not 
a  Saturday,  Simday,  or  Federal  holiday. 
Intermediate  Saturdays,  Sundays  and 
Federal  holidays  are  included  in  the 
computation  of  time.  However,  when 
the  time  period  within  which  an  act  is 
to  be  performed  is  10  days  or  less,  not 
including  any  additional  time  allowed 
for  in  paragraph  (c)  of  this  section, 
intermediate  Saturdays,  Sundays  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be' 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective — 

(i)  In  the  case  of  personal  service  or 
same  day  reliable  commercial  delivery 
service,  upon  actual  service; 
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{ii)  In  the  case  of  U.S.  Postal  Service 
or  reliable  commercial  overnight 
delivery  service,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection;  or 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing  in  the  case 
of  filing,  and  as  agreed  among  the 
parties  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
Finance  Board  or  the  presiding  officer  in 
the  case  of  filing  or  by  agreement  of  the 
parties  in  the  case  of  service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  shall 
be  calculated  as  follows: 

(1)  If  service  was  made  by  first  class, 
registered,  or  certified  mail,  or  by 
delivery  to  the  U.S.  Postal  Service  for 
longer  than  overnight  delivery  service, 
add  three  calendar  days  to  the 
prescribed  period  for  the  responsive 
filing. 

(2)  If  service  was  made  by  U.S.  Postal 
Service  or  reliable  commercial  overnight 
delivery  service,  add  1  calendar  day  to 
the  prescribed  period  for  the  responsive 
filing. 

(3)  If  service  was  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period  for  the 
responsive  filing,  unless  otherwise 
determined  by  the  Board  of  Directors  or 
the  presiding  officer  in  the  case  of  filing, 
or  by  agreement  among  the  parties  in 
the  case  of  service. 

§  908.28    Change  of  time  limits. 

Except  as  otherwise  provided  by  law, 
the  presiding  officer  may,  for  good  cause 
shown,  extend  the  time  limits 
prescribed  above  or  prescribed  by  any 
notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Finance  Board  pursuant  to 
§  908.63,  the  Finance  Board  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  on  the  motion  of  a  party  after 
notice  and  opportunity  to  respond  is 
afforded  all  nonmoving  parties,  or  on 
the  Finance  Board's  or  the  presiding 
officer's  own  motion. 

§  908.29    Witness  fees  and  expenses. 

Witnesses  (other  than  parties) 
subpoenaed  for  testimony  or 
depositions  shall  be  paid  the  same  fees 
for  attendance  and  mileage  as  are  paid 
to  witnesses  pursuant  to  the  Federal 
Rules  of  Civil  Procedure  (title  28  of  the 
U.S.  Code)  governing  proceedings  in  the 


United  States  district  courts,  in  which 
the  United  States  is  a  party,  provided 
that,  in  the  case  of  a  discovery  subpoena 
addressed  to  a  party,  no  witness  fees  or 
mileage  shall  be  paid.  Fees  for  witnesses 
shall  be  tendered  in  advance  by  the 
party  requesting  the  subpoena,  except 
that  fees  and  mileage  need  not  be 
tendered  in  advance  where  the  Finance 
Board  is  the  issuer  of  the  subpoena.  The 
Finance  Board  shall  not  be  responsible 
for  or  required  to  pay  any  fees  to  or 
expenses  of  any  witness  not  subpoenaed 
by  the  Finance  Board. 

§  908.30    Settlement  or  other  dispute 
resolution. 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
the  Finance  Board's  counsel  of  record 
written  offers  or  proposals  for 
settlement  of  a  proceeding  without 
prejudice  to  the  rights  of  any  of  the 
parties.  Any  such  offer  or  proposal  shall 
be  made  exclusively  to  the  Finance 
Board.  Submission  of  a  written 
settlement  offer  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part.  Any  party  to  a  proceeding 
under  this  part  may  request  a  neutral 
individual  preside  over  settlement 
negotiations.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding  under  this  part  or  any 
court. 

§  908.31     Right  to  supervise  the  banks. 

Nothing  contained  in  this  part  shall 
limit  in  any  manner  the  right  of  the 
Finance  Board  to  conduct  any 
examination,  inspection,  or  visitation  of 
any  Bank  or  the  OF,  or  the  right  of  the 
Finance  Board  to  conduct  or  continue 
any  form  of  investigation  authorized  by 
law.  Nothing  set  forth  in  this  part  shall 
restrict  or  be  deemed  to  restrict  the 
authority  of  the  Finance  Board  to 
supervise  the  Banks  or  to  issue  or 
enforce  orders  or  directives  pursuant  to 
section  2B(a)(l)  or  any  other  provision 
of  the  Act. 

§  908.32    Collateral  attacks  on  adjudicatory 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding  or  hearing,  the 
challenged  adjudicatory  proceeding  or 
hearing  shall  continue  without  regard  to 
the  pendency  of  that  court  proceeding. 
No  default  or  other  failure  to  act  as 
directed  in  the  adjudicatory  proceeding 
or  hearing  within  the  times  prescribed 
in  this  subpart  shall  be  excused  based 
on  the  pendency  before  any  court  of  any 
interlocutory  appeal  or  collateral  attack. 


§908.33—39    [Reserved] 

Subpart  D — Pre-Hearing  Proceedings 

§908.40    Commencement  of  proceeding 
and  contents  of  notice  of  charges. 

Proceedings  under  this  subpart  are 
commenced  by  the  issuance  of  a  notice 
of  charges  by  the  Finance  Board  that 
must  be  served  upon  the  respondent. 
Such  notice  shall  state  all  of  the 
following: 

(a)  The  legal  authority  for  the 
proceeding  and  for  the  Finance  Board's 
jurisdiction  over  the  proceeding; 

(b)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  Finance  Board 
is  entitled  to  relief; 

(c)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(d)  The  time,  place  and  nature  of  the 
hearing; 

(e)  The  time  within  which  to  file  an 
answer; 

(f)  The  time  within  which  to  request 
a  hearing;  and 

(g)  The  address  for  filing  the  answer 
and/or  request  for  a  hearing. 

§908.41     Answer. 

(a)  Deadline  for  filing  answer.  Unless 
otherwise  specified  by  the  Finance 
Board  in  the  notice,  respondent  shall 
file  an  answer  within  20  days  of  service 
of  the  notice. 

(b)  Content  of  answer.  An  answer 
shall  respond  specifically  to  each 
paragraph  or  allegation  of  fact  contained 
in  the  notice  and  must  admit,  deny,  or 
state  that  the  party  lacks  sufficient 
information  to  admit  or  deny  each 
allegation  of  fact.  A  statement  of  lack  of 
information  has  the  effect  of  a  denial. 
Denials  must  fairly  meet  the  substance 
of  each  allegation  of  fact  denied;  general 
denials  are  not  permitted.  When  a 
respondent  denies  part  of  an  allegation, 
that  part  must  be  denied  and  the 
remainder  specifically  admitted.  Any 
allegation  of  fact  in  the  notice  that  is  not 
denied  in  the  answer  is  deemed 
admitted  for  purposes  of  the  proceeding. 
A  respondent  is  not  required  to  respond 
to  the  portion  of  a  notice  that  constitutes 
the  prayer  for  relief  or  proposed  order. 
The  answer  shall  set  forth  affirmative 
defenses,  if  any,  asserted  by  the 
respondent. 

(c)  Default.  Failure  of  a  respondent  to 
file  an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  such  respondent's  right  to 
appear  and  contest  the  allegations  in  the 
noUce.  If  no  timely  answer  is  filed,  the 
Finance  Board's  counsel  of  record  may 
file  a  motion  for  entry  of  an  order  of 
default.  Upon  a  finding  that  no  good 
cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  presiding 
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officer  shall  file  with  the  Board  of 
Directors  a  recommended  decision 
containing  the  findings  and  the  relief 
sought  in  the  notice.  Any  final  order 
issued  by  the  Board  of  Directors  based 
upon  a  respondent's  failure  to  answer 
shall  be  deemed  to  be  an  order  issued 
upon  consent. 

§  908.42    Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  of  Directors  or  the 
presiding  officer  orders  otherwise  for 
good  cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  shall  be  required.  If 
evidence  is  objected  to  at  the  hearing  on 
the  ground  that  it  is  not  within  the 
issues  raised  by  the  notice  or  answer, 
the  presiding  officer  may  admit  the 
evidence  when  admission  is  likely  to 
assist  in  adjudicating  the  merits  of  the 
action.  The  presiding  officer  will  do  so 
fi-eely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  presiding  officer  that  the  admission 
of  such  evidence  would  unfairly 
prejudice  that  party's  action  or  defense 
upon  the  merits.  The  presiding  officer 
may  grant  a  continuance  to  enable  the 
objecting  party  to  meet  such  evidence. 

§  908.43    Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  or  by  a  duly  authorized 
representative  at  the  hearing  constitutes 
a  waiver  of  respondent's  right  to  a 
hearing  and  is  deemed  an  admission  of 
the  facts  as  alleged  and  consent  to  the 
relief  sought  in  the  notice.  Without 
further  proceedings  or  notice  to  the 
respondent,  the  presiding  officer  shall 
file  with  the  Board  of  Directors  a 
recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
notice. 

§  908.44    Consolidation  and  severance  of 
actions. 

(a)  Consolidation.  On  the  motion  of 
any  party,  or  on  the  Finance  Board's  or 
the  presiding  officer's  own  motion,  the 
presiding  officer  may  consolidate,  for 
some  or  all  purposes,  any  two  or  more 


proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice.  In 
the  event  of  consolidation  under  this 
section,  appropriate  adjustment  to  the 
pre-hearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  presiding  officer 
may,  upon  the  motion  of  the  Finance 
Board  or  any  party,  sever  the  proceeding 
for  separate  resolution  of  the  matter  as 
to  any  respondent  only  if  the  presiding 
officer  finds  that  undue  prejudice  or 
injustice  to  the  moving  party  would 
result  from  not  severing  the  proceeding 
and  such  imdue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the 
complete  and  final  resolution  of  the 
proceeding. 

§908.45    Motions. 

(a)  Written  motions.  (1)  Except  as 
otherwise  provided  herein,  an 
application  or  request  for  an  order  or 
ruling  must  be  made  by  written  motion. 

(2)  All  vmtten  motions  shall  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  presiding  officer. 
Written  memoranda,  briefs,  affidavits,  or 
other  relevant  material  or  documents 
may  be  filed  in  support  of  or  in 
opposition  to  a  motion. 

lb)  Oral  motions.  A  motion  may  be 
made  orally  at  an  adjudicative 
proceeding  or  hearing  on  the  record 
unless  the  presiding  officer  directs  that 
such  motion  be  reduced  to  writing.  Oral 
motions  must  be  made  a  part  of  the 
record  of  the  adjudicative  proceeding  or 
hearing  with  an  accompanying 
proposed  order. 

(c)  Filing  of  motions.  Motions  shall  be 
filed  with  the  presiding  officer,  except 
that  following  the  filing  of  a 
recommended  decision  with  the  Board 
of  Directors,  motions  must  be  filed  with 
the  Board  of  Directors. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein,  any  party  may  file  a 
written  response  to  a  motion  within  ten 
days  after  service  of  any  written  motion, 
or  within  such  other  period  of  time  as 
may  be  established  by  the  presiding 
officer  or  the  Board  of  Directors.  The 
presiding  officer  shall  not  rule  on  any 
oral  or  written  motion  before  each  party 
has  had  an  opportunity  to  file  a 
response. 


(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  to  be  consent 
by  that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(i)  Dispositive  motions.  Dispositive 
motions  shall  be  governed  by  §§  908.51 
and  908.52. 

§908.46    Discovery. 

(a)  Limits  on  discovery.  Subject  to  the 
limitations  set  out  in  paragraphs  (b),  (d), 
and  (e)  of  this  section,  any  party  to  a 
hearing  under  this  part  may  obtain 
document  discovery  by  serving  a 
written  request  to  produce  docimients. 
For  purposes  of  a  request  to  produce 
documents,  the  term  documents  may  be 
defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  fi-om  which  information 
can  be  obtained  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(b)  Relevance.  A  party  may  obtain 
docimient  discovery  regarding  any 
matter  not  privileged  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope,  or 
unduly  biu-densome  if  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor's  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §908.47. 

(c)  Forms  of  discover}'.  Document 
discovery  shall  be  limited  to  requests  for 
production  of  docimients  for  inspection 
and  copying.  No  other  form  of  discovery 
shall  be  allowed.  Discovery  by  use  of 
interrogatories  may  be  permitted.  This 
paragraph  shall  not  be  interpreted  to 
require  the  creation  of  a  document. 

(d)  Privileged  matter.  Privileged 
documents  shall  not  be  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government's  or  government  agency's 
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deliberative  process  privilege  and  any 
other  privileges  provided  by  the 
Constitution,  any  applicable  act  of 
Congress,  or  the  principles  of  common 
law. 

(e)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exception  to  this  time  limit  shall  be 
permitted,  unless  the  presiding  officer 
finds  on  the  record  that  good  cause 
exists  for  waiving  the  requirements  of 
this  paragraph. 

§  908.47    Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  pai-ty  upon 
whom  the  request  is  served.  Copies  of 
the  request  shall  be  served  on  all  other 
parties.  The  request  must  identify  the 
documents  to  be  produced  either  by 
individual  item  or  by  category  cuid  must 
describe  each  item  and  category  with 
reasonable  particularity.  Dociunents 
must  be  produced  as  they  are  kept  in  the 
usual  course  of  business  or  they  shall  be 
labeled  and  organized  to  correspond 
with  the  categories  in  the  request. 

(b)  Production  or  copying.  The  request 
shall  specify  a  reasonable  time,  place 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  more  than 
250  pages  of  copying,  the  requesting 
party  shall  pay  for  copying  and  shipping 
charges.  Copying  charges  are  at  the 
current  rate  per  page  imposed  by  the 
Finance  Board  at  §  910.9(g)  of  this 
chapter  for  requests  for  documents  filed 
under  the  Freedom  of  Information  Act, 

5  U.S.C.  552.  The  party  to  whom  the 
request  is  addressed  may  require 
payment  in  advance  before  producing 
the  documents. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  is  not  required  to  supplement 
the  response,  unless: 

(1)  The  responding  party  learns  that 
in  some  material  respect  the  information 
disclosed  is  incomplete  or  incorrect, 
and 

(2)  The  additional  or  corrective 
information  has  not  otherwise  been 


made  known  to  the  other  parties  during 
the  discovery  process  or  in  writing.   . 

(d)  Motions  to  strike  or  limit  discovery 
requests.  (1)  Any  party  that  objects  to  a 
discovery  request  may,  within  ten  days 
o£being  served  with  such  request,  file 

a  motion  in  accordance  with  the 
provisions  of  §  908.45  requesting  the 
presiding  officer  order  the  request  be 
stricken  or  otherwise  limited.  If  an 
objection  is  made  to  only  a  portion  of 
.an  item  or  category  in  a  request,  the 
objection  shall  specify  that  portion.  Any 
objections  not  made  in  accordance  with 
this  paragraph  and  §  908.45  are  waived. 
(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the 
motion.  No  other  party  may  file  a 
response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege.  When  similar 
documents  that  are  protected  by 
deliberative  process,  attorney  work- 
product,  or  attorney-client  privilege  are 
voluminous,  these  documents  may  be 
identified  by  category  instead  of  by 
individual  document.  The  presiding 
officer  has  discretion  to  determine  when 
the  identification  by  category  is 
insufficient. 

(f)  Motions  to  compel  production,  (l) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with 
a  discovery  request,  the  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of 

§  908.45  for  the  issuance  of  a  subpoena 
compelling  production. 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may,  within  five  days  of  service 
of  a  motion  for  the  issuance  of  a 
subpoena  compelling  production,  file  a 
written  response  to  the  motion.  No  other 
party  may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  to  motions  pursuant 
to  this  section  has  expired,  the  presiding 
officer  shall  rule  promptly  on  all  such 
motions.  If  the  presiding  officer 
determines  that  a  discovery  request  or 
any  of  its  terms  calls  for  irrelevant 
material,  is  unreasonable,  oppressive, 
excessive  in  scope,  unduly  burdensome, 
or  repetitive  of  previous  requests,  or 
seeks  to  obtain  privileged  documents, 
he  or  she  may  deny  or  modify  the 
request  and  may  issue  appropriate 
protective  orders,  upon  such  conditions 
as  justice  may  require.  The  pendency  of 


a  motion  to  strike  or  limit  discovery  or 
to  compel  production  shall  not  be  a 
basis  for  staying  or  continuing  the 
proceeding,  unless  otherwise  ordered  by 
the  presiding  officer.  Notwithstanding 
any  other  provision  in  this  part,  the 
presiding  officer  may  not  release,  or 
order  a  party  to  produce,  docimients 
withheld  on  grounds  of  privilege  if  the 
party  has  stated  to  the  presiding  officer 
its  intention  to  file  a  timely  motion  for 
interlocutory  review  of  the  presiding 
officer's  order  to  produce  the 
documents,  until  the  motion  for 
interlocutory  review  has  been  decided, 
(h)  Enforcing  discovery  subpoenas.  If 
the  presiding  officer  issues  a  subpoena 
compelling  production  of  documents  by 
a  party,  the  subpoenaing  party  may,  in 
the  event  of  noncompliance  and  to  the 
extent  authorized  by  applicable  law, 
apply  to  any  appropriate  United  States 
district  court  for  an  order  requiring 
compliance  with  the  subpoena.  A 
party's  right  to  seek  coiul  enforcement 
of  a  subpoena  shall  not  in  any  manner 
limit  the  sanctions  that  may  be  imposed 
by  the  presiding  officer  against  a  party 
who  fails  to  produce  or  induces  another 
to  fail  to  produce  subpoenaed 
documents. 

§  908.48    Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  presiding  officer  for  the 
issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general  relevance 
and  reasonableness  of  the  scope  of 
documents  sought.  The  subpoenaing 
party  shall  specify  a  reasonable  time, 
place,  and  manner  for  production  in 
response  to  the  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  this  section 
within  the  time  period  diu-ing  which 
such  party  could  serve  a  discovery 
request  under  §  908.47.  The  party 
requesting  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  State, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  presiding  officer  shall 
promptly  issue  any  document  subpoena 
applied  for  under  this  section;  except 
that,  if  the  presiding  officer  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  may 
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refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  determined  by  the 
presiding  officer. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  docimient 
subpoena  is  directed  may  file  a  motion 
to  quash  or  modify  such  subpoena, 
accompanied  by  a  statement  of  the  basis 
for  quashing  or  modifying  the  subpoena. 
The  movant  shall  serve  the  motion  on 
all  parties  and  any  party  may  respond 
to  such  motion  within  ten  days  of 
service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  shall  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
§  908.47  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the  presiding 
officer  that  directs  compliance  with  all 
or  any  portion  of  a  document  subpoena, 
the  subpoenaing  party  or  any  other 
aggrieved  party  may.  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  any  part  of  the  subpoena  that  the 
presiding  officer  has  not  quashed  or 
modified.  A  party's  right  to  seek  court 
enforcement  of  a  document  subpoena 
shall  in  no  way  limit  the  sanctions  that 
may  be  imposed  by  the  presiding  officer 
on  a  party  who  induces  a  failure  to 
comply  with  subpoenas  issued  under 
this  section. 

§  908.49    Deposition  of  witness  unavailable 
for  fiearing. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  party 
desiring  to  preserve  that  witness' 
testimony  for  the  record  may  apply  in 
accordance  with  the  procedures  set 
forth  in  paragraph  (a)(2)  of  this  section 
to  the  presiding  officer  for  the  issuance 
of  a  subpoena,  including  a  subpoena 
duces  tecum,  requiring  the  attendance 
of  the  witness  at  a  deposition.  The 
presiding  officer  may  issue  a  deposition 
subpoena  under  this  section  upon  a 
showing  that — 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness,  or  infirmity,  or  will  be 
otherwise  unavailable; 

(ii)  The  witness'  imavailability  was 
not  produced  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 


(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  anywhere  within 
the  United  States  and  its  possessions 
and  territories  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  presiding  officer  shall  fix. 

(3)  A  subpoena  shall  be  promptly 
issued  upon  request,  unless  the 
presiding  officer  determines  that  the 
request  fails  to  set  forth  a  valid  basis 
under  this  section  for  its  issuance.  The 
presiding  officer  shall  make  a 
determination  that  there  is  a  valid  basis 
for  issuing  the  subpoena.  The  presiding 
officer  may  require  a  written  response 
from  the  party  requesting  the  subpoena 
or  require  attendance  at  a  conference  to 
determine  whether  there  is  a  valid  basis 
upon  which  to  issue  the  requested 
subpoena. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  presiding  officer 
orders  otherwise,  no  deposition  under 
this  section  shall  be  taken  on  fewer  than 
10  days'  notice  to  the  witness  and  all 
parties.  Deposition  subpoenas  may  be 
served  anywhere  within  the  United 
States  or  its  possessions  or  territories  on 
any  person  doing  business  anywhere 
within  the  United  States  or  its 
possessions  or  territories,  or  as 
otherwise  permitted  by  law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity 
to  oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
under  §  908.25  with  the  presiding 
officer  to  quash  or  modify  the  subpoena 
prior  to  the  time  for  compliance 
specified  in  the  subpoena,  but  not  more 
than  10  days  after  service  of  the 
subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  shall 
accompany  the  motion.  The  motion 
must  be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  shall  be  duly 
sworn  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 


objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  objection 
might  have  been  avoided  if  the  objection 
had  been  presented  timely.  All 
questions,  answers  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
presiding  officer  for  an  order  compelling 
the  witness  to  answer  any  questions  the 
witness  has  refused  to  answer  or  submit 
any  evidence  that,  during  the 
deposition,  the  witness  has  refused  to 
submit. 

(3)  The  deposition  shall  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill.  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  with  any  order  of  the 
presiding  officer  made  upon  motion 
under  paragraph  (c)(2)  of  this  section, 
the  subpoenaing  party  or  other 
aggrieved  party  may.  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  presiding  officer  has  ordered 
enforced.  A  party's  right  to  seek  court 
enforcement  of  a  deposition  subpoena 
in  no  way  limits  the  sanctions  that  may 
be  imposed  by  the  presiding  officer  on 
a  party  who  fails  to  comply  with  or 
induces  a  failure  to  comply  with  a 
subpoena  issued  under  this  section. 

§  908.50    Interlocutory  review. 

(a)  General  rule.  The  Board  of 
Directors  may  review  a  ruling  of  the 
presiding  officer  prior  to  the 
certification  of  the  record  to  the  Board 
of  Directors  only  in  accordance  with  the 
procedures  set  forth  in  this  section. 

(b)  Scope  of  review.  The  Board  of 
Directors  may  exercise  interlocutory 
review  of  a  ruling  of  the  presiding 
officer  if  it  finds  that — 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a  difference 
of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 
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(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  motion  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  presiding  officer  within 
ten  days  of  his  ruling.  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  presiding  officer  shall 
refer  the  matter  to  the  Board  of  Directors 
for  final  disposition.  In  referring  the 
matter  to  the  Board  of  Directors,  the 
presiding  officer  may  indicate 
agreement  or  disagreement  with  the 
asserted  grounds  for  interlocutory 
review  of  the  ruling  in  question. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Board  of  Directors  under  this  section 
suspends  or  stays  the  proceeding  unless 
otherwise  ordered  by  the  presiding 
officer  or  the  Board  of  Directors. 

§908.51     Summary  disposition. 

(a)  In  general.  The  presiding  officer 
shall  recommend  that  the  Board  of 
Directors  issue  a  final  order  granting  a 
motion  for  summary  disposition  if  the 
undisputed  pleaded  facts,  admissions, 
affidavits,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken  and  any  other 
evidentiary  materials  properly 
submitted  in  connection  with  a  motion 
for  summary  disposition  show  that — 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  movant  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 
(1)  Any  party  who  believes  there  is  no 
genuine  issue  of  material  fact  to  be 
determined  and  that  such  party  is 
entitled  to  a  decision  as  a  matter  of  law 
may  move  at  any  time  for  sunmiary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  motion  or 
within  such  time  period  as  allowed  by 
the  presiding  officer,  may  file  a  response 
to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
material  facts  as  to  which  the  movant 
contends  there  is  no  genuine  issue. 
Such  motion  must  be  supported  by 
documentary  evidence,  which  may  take 
the  form  of  admissions  in  pleadings, 
stipulations,  written  interrogatory 
responses,  depositions,  investigatory 
depositions,  transcripts,  affidavits  and 
any  other  evidentiary  materials  that  the 
movant  contends  support  its  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  movant.  Any  party  opposing  a 
motion  for  summary  disposition  must 


file  a  statement  setting  forth  those 
material  facts  as  to  which  such  party 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  simmiary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  own  motion,  the 
presiding  officer  may  hear  oral 
argument  on  the  motion  for  summary 
disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  presiding  officer  shall  determine 
whether  the  movant  is  entitled  to 
simimary  disposition.  If  the  presiding 
officer  determines  that  summary 
disposition  is  warranted,  the  presiding 
officer  shall  submit  a  recommended 
decision  to  that  effect  to  the  Board  of 
Directors  under  §  908.63.  If  the 
presiding  officer  finds  that  the  moving 
party  is  not  entitled  to  summary 
disposition,  the  presiding  officer  shall 
make  a  ruling  denying  the  motion. 

§  908.52    Partial  summary  disposition. 

If  the  presiding  officer  determines  that 
a  party  is  entitled  to  summary 
disposition  as  to  certain  claims  only,  he 
or  she  shall  defer  submitting  a 
recommended  decision  to  the  Board  of 
Directors  as  to  those  claims.  A  hearing 
on  the  remaining  issues  must  be 
ordered.  Those  claims  for  which  the 
presiding  officer  has  determined  that 
summary  disposition  is  warranted  will 
be  addressed  in  the  recommended 
decision  filed  at  the  conclusion  of  the 
hearing. 

§908.53    Scheduling  and  prehearing 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  noUce  or  order 
commencing  a  proceeding  or  at  such 
other  time  as  the  parties  may  agree,  the 
presiding  officer  shall  direct 
representatives  for  all  parties  to  meet 
with  him  or  her  in  person  at  a  specified 
time  and  place  prior  to  the  hearing  or  to 
confer  by  telephone  for  the  purpose  of 
scheduling  the  course  and  conduct  of 
the  proceeding.  This  meeting  or 
telephone  conference  is  called  a 
"scheduling  conference."  The 
identification  of  potential  witnesses,  the 
time  for  and  maimer  of  discovery  and 
the  exchange  of  any  pre-hearing 
materials  including  witness  lists, 
statements  of  issues,  stipulations, 
exhibits  and  any  other  materials  may 
also  be  determined  at  the  scheduling 
conference. 


(b)  Pre-hearing  conference.  The 
presiding  officer  may,  in  addition  to  the 
scheduling  conference,  on  his  own 
motion  or  at  the  request  of  any  party, 
direct  representatives  for  the  parties  to 
meet  with  him  (in  person  or  by 
telephone)  at  a  pre-hearing  conference 
to  address  any  or  all  of  the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Simunary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadings;  and 

(8)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(c)  Transcript.  The  presiding  officer, 
in  his  discretion,  may  require  that  a 
scheduling  or  prehearing  conference  be 
recorded  by  a  court  reporter.  A 
transcript  of  the  conference  and  any 
materials  filed,  including  orders, 
becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  such  party's  expense. 

(d)  Scheduling  or  pre-hearing  orders. 
Within  a  reasonable  time  following  the 
conclusion  of  the  scheduling  conference 
or  any  pre-hearing  conference,  the 
presiding  officer  shall  serve  on  each 
party  an  order  setting  forth  any 
agreements  reached  and  any  procedural ' 
determinations. 

§  908.54    Pre-hearing  submissions. 

(a)  Service  deadline.  Within  the  time 
set  by  the  presiding  officer,  but  in  no 
case  later  than  10  days  before  the  start 
of  the  hearing,  each  party  shall  serve  on 
every  other  party  the  serving  party's: 

(1)  Pre-hearing  statement; 

(2)  Final  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
dopy  of  each  exhibit;  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
pre-hearing  submissions  pursuant  to 
pal-agraph  (a)  of  this  section,  except  for 
good  cause  shown. 
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§908.55    Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the  presiding 
officer  may  issue  a  subpoena  or  a 
subpoena  duces  tecum  requiring  the 
attendance  of  a  witness  at  the  hearing  or 
the  production  of  documentary  or 
physical  evidence  at  such  hearing.  The 
application  for  a  hearing  subpoena  must 
also  contain  a  proposed  subpoena 
specifying  the  attendance  of  a  witness  or 
the  production  of  evidence  fi-om  any 
State,  conunonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia,  or  as  otherwise 
provided  by  law  at  any  designated  place 
where  the  hearing  is  being  conducted. 
The  party  making  the  application  shall 
serve  a  copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  or  during  a  hearing. 
During  a  hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  presiding  officer. 

(3)  The  presiding  officer  shall 
promptly  issue  any  hearing  subpoena 
applied  for  under  this  section;  except 
that,  if  the  presiding  officer  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
um-easonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  may 
refuse  to  issue  the  subpoena  or  may 
issue  the  subpoena  in  a  modified  form 
upon  any  conditions  consistent  with 
this  subpart.  Upon  issuance  by  the 
presiding  officer,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  such 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 
the  motion  on  each  part\'  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  no  more  than  10  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the  presiding 
officer  that  directs  compliance  with  all 
or  any  portion  of  a  hearing  subpoena. 


the  subpoenaing  party  or  any  other 
aggrieved  party  may  seek  enforcement 
of  the  subpoena  pursuant  to  §  908.8(c). 
A  party's  right  to  seek  court 
enforcement  of  a  hearing  subpoena  shall 
in  no  way  limit  the  sanctions  that  may 
be  imposed  by  the  presiding  officer  on 
a  party  who  induces  a  failure  to  comply 
with  subpoenas  issued  under  this 
section. 

§§908.56-908.59    [Reserved] 

Subpart  E — Hearing  and  Post-hearing 
Proceedings 

§  908.60    Conduct  of  hearings. 

(a)  General  rules.  (1)  Hearings. 
Hearings  shall  be  conducted  in 
accordance  with  chapter  5  of  Title  5  of 
the  United  States  Code  (5  U.S.C.  501- 
559),  and  other  applicable  law,  so  as  to 
provide  a  fair  and  expeditious 
presentation  of  the  relevant  disputed 
issues.  Except  as  limited  by  this  subpart, 
each  party  has  the  right  to  present  its 
case  or  defense  by  oral  and 
documentary  evidence  and  to  conduct 
such  cross-examination  of  witnesses  as 
may  be  required  for  full  disclosure  of 
the  facts. 

(2)  Order  of  hearing.  The  Finance 
Board  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
presiding  officer  or  unless  otherwise 
expressly  specified  by  law  or  regulation. 
The  Finance  Board  shall  be  the  first 
party  to  present  an  opening  statement 
and  a  closing  statement  and  may  make 

a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  or  presentation  of  their  cases,  but 
if  they  do  not  agree,  the  presiding  officer 
shall  fix  the  order. 

(3)  Examination  of  witnesses.  Only 
one  representative  for  each  party  may 
conduct  an  examination  of  a  witness, 
except  that  in  the  case  of  extensive 
direct  examination,  the  presiding  officer 
may  permit  more  than  one 
representative  for  the  parfy  presenting 
the  witness  to  conduct  the  examination. 
A  party  may  have  one  representative 
conduct  the  direct  examination  and 
another  representative  conduct  re-direct 
examination  of  a  witness,  or  may  have 
one  representative  conduct  the  cross 
examination  of  a  witness  and  another 
representative  conduct  the  re-cross 
examination  of  a  witness. 

(4)  Stipulations.  Unless  the  presiding 
officer  directs  otherwise,  all  documents 
that  the  parties  have  stipulated  as 
admissible  shall  be  admitted  into 
evidence  upon  commencement  of  the 
hearing. 

(b)  Transcript.  The  hearing  shall  be 
recorded  and  transcribed.  The  transcript 


shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
presiding  officer  shall  have  authority  to 
order  the  record  corrected,  either  upon 
motion  to  correct,  upon  stipulation  of 
the  parties,  or  following  notice  to  the 
parties  upon  the  presiding  officer's  own 
motion. 

§908.61     Evidence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  (5  U.S.C.  551-559)  and 
other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence 
[see  generally,  28  U.S.C.)  is  admissible 
in  a  proceeding  conducted  pursuant  to 
this  subpart. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  (28  U.S.C.)  may  not  be  deemed 
or  ruled  to  be  inadmissible  in  a 
proceeding  conducted  pursuant  to  this 
subpart  if  such  evidence  is  relevant, 
material,  reliable  and  not  unduly 
repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  that 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public 
records  of  any  Federal  or  State 
government  agency. 

(2)  All  matters  officially  noticed  by 
the  presiding  officer  or  the  Finance 
Board  shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  of  any 
material  fact,  the  parties,  upon  timely 
request,  shall  be  afforded  an 
opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy 
of  a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)(1)  of  this  section,  any 
document,  including  a  report  of 
examination,  oversight  activity, 
inspection,  or  visitation,  prepared  by 
the  Finance  Board  or  by  another  Federal 
or  State  financial  institutions  regulatory 
agency  is  admissible  either  with  or 
without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines,  or 
other  graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  presiding  officer's  discretion,  be 
used  with  or  without  being  admitted 
into  evidence. 
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(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  in  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  is  sustained,  the 
examining  representative  of  record  may 
make  a  specific  proffer  on  the  record  of 
what  he  expected  to  prove  by  the 
expected  testimony  of  the  witness.  The 
proffer  may  be  by  representation  of  the 
representative  or  by  direct  interrogation 
of  the  witness. 

(3)  The  presiding  officer  shall  retain 
rejected  exhibits,  adequately  marked  for 
identification,  for  the  record  and 
transmit  such  exhibits  to  the  Board  of 
Directors. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  riiling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any  relevant 
docimients.  Such  stipulations  must  be 
received  in  evidence  at  a  hearing  and 
are  binding  on  the  parties  with  respect 
to  the  matters  therein  stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing  and  that  witness 
has  testified  in  a  deposition  in 
accordance  with  §  908.29,  a  party  may 
offer  as  evidence  all  or  any  part  of  the 
transcript  of  the  deposition,  including 
deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  diuing  the 
depositions,  the  presiding  officer  may, 
on  that  basis,  limit  the  admissibility  of 
the  deposition  in  any  manner  that 
justice  requires. 

(3)  Only  those  portions  of  a 
deposition  received  in  evidence  at  the 
hearing  constitute  a  part  of  the  record. 

§908.62    Post-hearing  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  presiding  officer  shall  serve  notice 
upon  each  party  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed.  Any  party  may  file  with 
the  presiding  officer  proposed  findings 
of  fact,  proposed  conclusions  of  law  and 
a  proposed  order  within  30  days  after 
the  parties  have  received  notice  that  the 
transcript  has  been  filed  with  the 
presiding  officer,  unless  otherwise 
ordered  by  the  presiding  officer. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 


relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
filed  in  support  of  proposed  findings 
and  conclusions,  either  as  part  of  the 
same  dociunent  or  in  a  separate 
document. 

(3)  Any  party  is  deemed  to  have 
waived  any  issue  not  raised  in  proposed 
findings  or  conclusions  timely  filed  by 
that  party. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  1 5  days  after  the  date  on 
which  the  parties'  proposed  findings 
and  conclusions  and  proposed  order  are 
due.  Reply  briefs  must  be  limited 
strictly  to  responding  to  new  matters, 
issues,  or  arguments  raised  in  another 
party's  papers.  A  party  who  has  not 
filed  proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
presiding  officer  shall  not  order  the 
filing  by  any  party  of  any  brief  or  reply 
brief  supporting  proposed  findings  and 
conclusions  in  advance  of  the  other 
party's  filing  of  its  brief. 

§  908.63    Recommended  decision  and  filing 
of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  908.52(b),  the 
presiding  officer  shall  file  with  and 
certify  to  the  Board  of  Directors,  for 
decision,  the  record  of  the  proceeding. 
The  record  must  include  the  presiding 
officer's  recommended  decision, 
reconunended  findings  of  fact  and 
conclusions  of  law,  and  proposed  order; 
all  pre-hearing  and  hearing  transcripts, 
exhibits  and  rulings;  and  the  motions, 
briefs,  memoranda  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  presiding  officer  shall 
serve  upon  each  party  the  recommended 
decision,  recommended  findings  and 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  presiding  officer  files  with  and 
certifies  to  the  Board  of  Directors,  for 
final  determination,  the  record  of  the 
proceeding,  the  presiding  officer  shall 
furnish  to  the  Board  of  Directors  a 
certified  index  of  the  entire  record  of  the 
proceeding.  The  certified  index  shall 
include,  at  a  minimiun,  an  entry  for 
each  paper,  document  or  motion  filed 
with  the  presiding  officer  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 
index  shall  also  include  an  exhibit 
index  containing,  at  a  minimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 


but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

§  908.64    Exceptions  to  recommended 
decision. 

(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  reconunended  findings  and 
conclusions,  and  proposed  order  under 
§  908.63,  a  party  may  file  with  the 
Finance  Board  written  exceptions  to  the 
presiding  officer's  recommended 
decision,  recommended  findings  and 
conclusions,  or  proposed  order;  to  the 
admission  or  exclusion  of  evidence;  or 
to'the  failure  of  the  presiding  officer  to 
make  a  ruling  proposed  by  a  party.  A 
supporting  brief  may  be  filed  at  the  time 
the  exceptions  are  filed,  either  as  part  of 
the  same  document  or  in  a  separate 
document. 

(b)  Effect  of  failure  to  file  or  raise- 
exceptions,  (l)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Board  of  Directors  if  the  party 
taking  exception  had  an  opportunity  to 
raise  the  same  objection,  issue,  or 
argument  before  the  presiding  officer 
and  failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in  or  omissions  from  the 
presiding  officer's  recommendations  to 
which  that  party  takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  presiding  officer's 
recommendations  to  which  exception  is 
taken,  the  page  or  paragraph  references 
to  those  portions  of  the  record  relied 
upon  to  support  each  exception  and  the 
legal  authority  relied  upon  to  support 
each  exception.  Exceptions  and  briefs  in 
support  shall  not  exceed  a  total  of  30 
pages,  except  by  leave  of  the  Finance 
Board  on  motion. 

(3)  Each  party  may  submit  one  reply 
brief  within  ten  days  of  service  of 
exceptions  and  briefs  in  support  of 
exceptions.  Reply  briefs  shall  not 
exceed  15  pages,  except  by  leave  of  the 
Finance  Board  on  motion. 

§  908.65    Review  by  Board  of  Directors. 

(a)  Notice  of  submission  to  the  Board 
of  Directors.  When  the  Board  of 
Directors  determines  that  the  record  in 
the  proceeding  is  complete,  the  Finance 
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Board  shall  serve  notice  upon  the 
parties  that  the  proceeding  has  been 
submitted  to  the  Board  of  Directors  for 
final  decision. 

Od)  Oral  argument  before  the  Board  of 
Directors.  Upon  the  initiative  of  the 
Board  of  Directors  or  on  the  written 
request  of  any  party  filed  with  the  Board 
of  Directors  within  the  time  for  filing 
exceptions  under  §  908.64,  the  Board  of 
Directors  may  order  and  hear  oral 
argiunent  on  the  reconunended  findings, 
conclusions,  decision  and  order  of  the 
presiding  officer.  A  written  request  by  a 
party  must  show  good  cause  for  oral 
argument  and  state  reasons  why 
arguments  cannot  be  presented 
adequately  in  writing.  A  denial  of  a 
request  for  oral  argument  may  be  set 
forth  in  the  Board  of  Directors'  final 
decision.  Oral  argiunent  before  the 
Board  of  Directors  must  be  transcribed. 

(c)  Board  of  Directors' s  final  decision. 
(1)  Decisional  employees  may  advise 
and  assist  the  Board  of  Directors  in  the 
consideration  and  disposition  of  the 
case.  The  final  decision  of  the  Board  of 
Directors  will  be  based  upon  review  of 
the  entire  record  of  the  proceeding, 
except  that  the  Board  of  Directors  may 
limit  the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  arguments  or  exceptions  have 
been  filed  by  the  parties. 

(2)  The  Board  of  Directors  shall  render 
a  final  decision  £Uid  issue  an  appropriate 
order  within  90  days  after  notification  of 
the  parties  that  the  case  has  been 
submitted  for  final  decision,  unless  the 
Board  of  Directors  orders  that  the  action 
or  any  aspect  thereof  be  remanded  to  the 
presiding  officer  for  further  proceedings. 
Copies  of  the  final  decision  and  order  of 
the  Board  of  Directors  shall  be  served 
upon  each  party  to  the  proceeding  and 
upon  other  persons  required  by  statute. 

§908.66    Exhaustion  of  administrative 
remedies. 

To  exhaust  administrative  remedies  as 
to  any  issue  on  which  a  party  disagrees 
with  the  presiding  officer's 
recommendations,  a  party  must  file 
exceptions  with  the  Board  of  Directors 
under  §  908.64.  A  party  must  exhaust 
administrative  remedies  as  a 
precondition  to  seeking  judicial  review 
of  any  final  decision,  in  whole  or  in 
part,  issued  under  §  908.65. 


§908.67 
review. 


Stay  of  order  pending  judicial 


The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Board  of  Directors  may 
not,  unless  specifically  ordered  by  the 
Board  of  Directors  or  a  reviewing  court, 
operate  as  a  stay  of  any  order  issued  by 
the  Board  of  Directors.  The  Board  of 


Directors  may,  in  its  discretion  and  on 
such  terms  as  it  finds  just,  stay  the 
effectiveness  of  all  or  any  part  of  an 
order  of  the  Board  of  Directors  pending 
a  final  decision  on  a  petition  for  review 
of  that  order. 

§908.68—908.69    [Reserved] 

Subpart  F — Rules  of  Practice  Before 
the  Finance  Board 

§908.70    Scope. 

This  subpart  contains  rules  governing 
practice  by  parties  or  their 
representatives  in  any  proceeding  before 
the  Finance  Board.  These  rules  of 
practice  may  apply  to  any  proceeding 
before  the  Finance  Board,  including 
adjudicatory  proceedings  or  hearings,  or 
appearances  before  the  Board  of 
Directors,  under  this  part.  This  subpart 
also  addresses  the  imposition  of 
sanctions  by  the  Finance  Board  or  a 
presiding  officer  against  parties  or  their 
representatives  in  an  adjudicatory 
proceeding  or  hearing  under  this  part.  In 
the  sole  discretion  of  the  Finance  Board, 
§§  908.74  and  908.75  may  be  applied  to 
persons  who  appear  in  a 
representational  capacity  in  an 
administrative  procedure  under  part  907 
of  this  chapter,  an  adjudicatory 
proceeding  or  hearing  under  this  part 
908,  or  in  any  other  matter  connected 
with  presentations  to  the  Finance  Board 
relating  to  a  client's  or  other  principal's 
rights,  privileges,  or  liabilities, 
including  presentations  to  or 
communications  with  the  Board  of 
Directors  or  any  member  of  the  Board  of 
Directors.  This  representation  includes, 
but  is  not  limited  to,  the  practice  of 
attorneys  and  accountants.  Employees 
of  the  Finance  Board  are  not  subject  to 
disciplinary'  proceedings  under  this 
subpart. 

§  908.71     Practice  before  ttw  finance  board. 

Practice  before  the  Finance  Board  for 
the  purposes  of  this  subpart,  includes, 
but  is  not  limited  to,  transacting  any 
business  with  the  Finance  Board  as 
counsel,  representative  or  agent  for  any 
other  person,  unless  the  Finance  Board 
orders  otherwise.  Practice  before  the 
Finance  Board  also  includes  the 
preparation  of  any  statement,  opinion, 
or  other  paper  by  a  cotmsel, 
representative  or  agent  that  is  filed  with 
the  Finance  Board  in  any  certification, 
notification,  application,  report,  or  other 
document,  with  the  consent  of  such 
counsel,  representative  or  agent. 
Practice  before  the  Finance  Board  does 
not  include  work  prepared  for  a  Bank 
solely  at  the  request  of  the  Bank  for  use 
in  the  ordinary  course  of  its  business. 


§908.72    Appearances  and  practice  in 
proceedings  before  the  Finance  Board. 

(a)  Appearances  in  proceedings  before 
the  Finance  Board.  (1)  By  attorneys.  A 
party  may  be  represented  by  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  the  highest  court  of  any  State, 
commonwealth,  possession,  territory  of 
the  United  States,  or  the  District  of 
Coliunbia  and  who  is  not  ciurently 
suspended  or  disbarred  from  practice 
before  the  Finance  Board. 

(2)  By  non-attorneys.  An  individual 
may  appear  on  his  own  behalf.  A 
member  of  a  partnership  may  represent 
the  partnership  and  a  duly  authorized 
officer,  board  of  director  member, 
employee,  or  other  agent  of  any 
corporation  or  other  entity  not 
specifically  listed  herein  may  represent 
such  corporation  or  other  entity; 
provided  that  such  officer,  board  of 
director  member,  employee,  or  other 
agent  is  not  currendy  suspended  or 
disbarred  from  practice  before  the 
Finance  Board.  A  duly  authorized 
officer  or  employee  of  any  Government 
imit,  agency,  or  authority  may  represent 
that  unit,  agency,  or  authority. 

(b)  Notice  of  appearance.  Any  person 
appearing  in  a  representative  capacity 
on  behalf  of  a  party,  including  the 
Finance  Board,  shall  execute  and  file  a 
notice  of  appearance  with  the  presiding 
officer  at  or  before  the  time  such  person 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding.  Such  notice  of  appearance 
shall  include  a  written  declaration  that 
the  individual  is  currently  qualified  as 
provided  in  paragraphs  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  By  filing 
a  notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
representative  thereby  agrees  and 
represents  that  he  is  authorized  to 
accept  service  on  behalf  of  the 
represented  party  and  that,  in  the  event 
of  withdrawal  from  representation,  he  or 
she  will,  if  required  by  the  presiding 
officer,  continue  to  accept  service  until 

a  new  representative  has  filed  a  notice 
of  appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis.  Unless  the 
representative  filing  the  notice  is  an 
attorney,  the  notice  of  appearance  shall 
also  be  executed  by  the  person 
represented  or,  if  the  person  is  not  an 
individual,  by  the  chief  executive 
officer,  or  duly  authorized  officer  of  that 
person. 

§  908.73    Confl  icts  of  i  nterest. 

(a)  Conflict  of  interest  in 
representation.  No  representative  shall 
represent  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
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appears  that  such  representation  may  be 
limited  materially  by  that 
representative's  responsibilities  to  a 
third  person  or  by  that  representative's 
own  interests.  The  presiding  officer  may 
take  corrective  measures  at  any  stage  of 
a  proceeding  to  cure  a  conflict  of 
interest  in  representation,  including  the 
issuance  of  an  order  limiting  the  scope 
of  representation  or  disqualifying  an 
individual  &om  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  or  other 
representative  represents  two  or  more 
parties  to  an  adjudicatory  proceeding  or 
also  represents  a  nonparty  on  a  matter 
relevant  to  an  issue  in  the  proceeding, 
that  representative  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  908.7: 

(1)  That  the  representative  has 
personally  and  fully  discussed  the 
possibility  of  conflicts  of  interest  with 
each  such  party  and  nonparty; 

(2)  That  each  such  party  and  nonparty 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

§908.74    Sanctions. 

(a)  General  rule.  Appropriate 
sanctions  may  be  imposed  during  the 
course  of  any  proceeding  when  any 
party  or  representative  of  record  has 
acted  or  failed  to  act  in  a  manner 
required  by  applicable  statute, 
regulation,  or  order,  and  that  act  or 
failure  to  act — 

(1)  Constitutes  contemptuous 
conduct.  Contemptuous  conduct 
includes  dilatory,  obstructionist, 
egregious,  contumacious,  unethical,  or 
other  improper  conduct  at  any  phase  of 
any  adjudicatory  proceeding  or  hearing 
or  before  the  Board  of  Directors; 

(2)  Has  caused  some  other  party 
material  and  substantive  injury, 
including,  but  not  limited  to,  incurring 
expenses  including  attorney's  fees  or 
experiencing  prejudicial  delay; 

13)  Is  a  clear  and  imexcused  violation 
of  an  applicable  statute,  regulation,  or 
order;  or 

(4)  Has  delayed  the  proceeding 
unduly. 

(b)  Sanctions.  Sanctions  that  may  be 
imposed  include,  but  are  not  limited  to, 
any  one  or  more  of  the  following: 

(1)  Issuing  an  order  against  a  party; 

(2)  Rejecting  or  striking  any  testimony 
or  documentary  evidence  offered,  or 
other  papers  filed,  by  the  party; 

(3)  Precluding  the  party  from 
contesting  specific  issues  or  findings; 

(4)  Precluding  the  party  ft-om  offering 
certain  evidence  or  from  challenging  or 


contesting  certain  evidence  offered  by 
another  party; 

(5)  Precluding  the  party  from  making 
a  late  filing  or  conditioning  a  late  filing 
on  any  terms  that  may  be  just; 

(6)  Assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act. 

(c)  Procedure  for  imposition  of 
sanctions.  (1)  The  presiding  officer,  on 
the  motion  of  any  party,  or  on  his  own 
motion,  and  after  such  notice  and 
responses  as  may  be  directed  by  the 
presiding  officer,  may  impose  any 
sanction  authorized  by  this  section.  The 
presiding  officer  shall  submit  to  the 
Board  of  Directors  for  final  ruling  any 
sanction  that  would  result  in  a  final 
order  that  terminates  the  case  on  the 
merits  or  is  otherwise  dispositive  of  the 
case. 

(2)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  sanction 
authorized  by  this  section,  other  than 
refusing  to  accept  late  papers,  shall  be 
imposed  without  prior  notice  to  all 
parties  and  an  opportunity  for  any 
representative  or  party  against  whom 
sanctions  would  be  imposed  to  be 
heard.  The  presiding  officer  shall 
determine  and  direct  the  appropriate 
notice  and  form  for  such  opportunity  to 
be  heard.  The  opportunity  to  be  heard 
may  be  limited  to  an  opportunity  to 
respond  verbally  immediately  after  the 
act  or  inaction  in  question  is  noted  by 
the  presiding  officer. 

(3)  For  purposes  of  interlocutory 
review,  motions  for  the  imposition  of 
sanctions  by  any  party  and  the 
imposition  of  sanctions  shall  be  treated 
the  same  as  motions  for  any  other  ruling 
by  the  presiding  officer. 

(4)  Nothing  in  this  section  shall  be 
read  to  preclude  the  presiding  officer  or 
the  Finance  Board  from  taking  any  other 
action  or  imposing  any  other  restriction 
or  sanction  authorized  by  any 
applicable  statute  or  regulation. 

(d)  Sanctions  for  contemptuous 
conduct.  If,  during  the  course  of  any 
proceeding,  a  presiding  officer  finds  any 
representative  or  any  individual 
representing  himself  to  have  engaged  in 
contemptuous  conduct,  the  presiding 
officer  may  summarily  suspend  that 
individual  from  participating  in  that  or 
any  related  proceeding  or  impose  any 
other  appropriate  sanction. 

§908.75    Censure,  suspension,  disbarment 
and  reinstatement. 

(a)  Discretionary  censure,  suspension 
and  disbarment.  (1)  The  Finance  Board 
may  censiu^  any  individual  who 
practices  or  attempts  to  practice  before 
it  or  suspend  or  revoke  the  privilege  to 
appear  or  practice  before  the  Finance 


Board  of  such  individual  if.  after  notice 
of  and  opportunity  for  a  hearing  in  the 
matter,  that  individual  is  found  by  the 
Finance  Board — 

(i)  Not  to  possess  the  requisite 
qualifications  or  competence  to 
represent  others; 

(ii)  To  be  seriously  lacking  in 
character  or  integrity  or  to  have  engaged 
in  material  unethical  or  improper 
professional  conduct; 

(iii)  To  have  caused  unfair  and 
material  injury  or  prejudice  to  another 
party,  such  as  prejudicial  delay  or 
unnecessary  expenses  including 
attorney's  fees; 

(iv)  To  have  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing 
violation  of  the  Act  or  the  rules  or 
regulations  issued  under  the  Act  or  any 
other  law  or  regulation  governing  Bank 
operations; 

(v)  To  have  engaged  in  contemptuous 
conduct  before  the  Finance  Board; 

(vi)  With  intent  to  defraud  in  any 
manner,  to  have  willfully  and 
knowingly  deceived,  misled,  or 
threatened  any  client  or  prospective 
client;  or 

(vii)  Within  the  last  10  years,  to  have 
been  convicted  of  an  offense  involving 
moral  turpitude,  dishonesty  or  breach  of 
trust,  if  the  conviction  has  not  been 
reversed  on  appeal.  A  conviction  within 
the  meaning  of  this  paragraph  shall  be 
deemed  to  have  occurred  when  the 
convicting  court  enters  its  judgment  or 
order,  regardless  of  whether  jui  appeal  is 
pending  or  could  be  taken  and  includes 
a  judgment  or  an  order  on  a  plea  of  nolo 
contendere  or  on  consent,  regardless  of 
whether  a  violation  is  admitted  in  the 
consent. 

(2)  Suspension  or  revocation  on  the 
grounds  set  forth  in  paragraphs  (a)(1) 
(ii),  (iii),  (iv),  (v),  (vi)  and  (vii)  of  this 
section  shall  only  be  ordered  upon  a 
further  finding  that  the  individual's 
conduct  or  character  was  sufficiently 
egregious  as  to  justify  suspension  or 
revocation.  Suspension  or  disbarment 
under  this  paragraph  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Finance  Board  for  good  cause 
shown  or  until,  in  the  case  of  a 
suspension,  the  suspension  period  has 
expired. 

(3)  If  the  final  order  against  the 
respondent  is  for  censure,  the 
individual  may  be  permitted  to  practice 
before  the  Finance  Board,  but  such 
individual's  future  representations  may 
be  subject  to  conditions  designed  to 
promote  high  standards  of  conduct.  If  a 
written  letter  of  censure  is  issued,  a 
copy  will  be  maintained  in  the  Finance 
Board's  files. 

(b)  Mandatory  suspension  and 
disbarment.  (1)  Any  coimsel  who  has 


Federal  Register /Vol.  65,  No.  243 /Monday,  December  18,  2000  /  Proposed  Rules 


79013 


been  and  remains  suspended  or 
disbarred  by  a  court  of  the  United  States 
or  of  any  State,  commonwealth, 
possession,  territory  of  the  United  States 
or  the  District  of  Columbia;  any 
accountant  or  other  licensed  expert 
whose  license  to  practice  has  been 
revoked  in  any  State,  commonwealth, 
possession,  territory  of  the  United  States 
or  the  District  of  Columbia;  any  person 
who  has  been  and  remains  suspended  or 
barred  from  practice  before  the 
Department  of  Housing  and  Urban 
Development,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Office  of  Thrift  Supervision, 
the  Federal  Deposit  Insurance 
Corporation,  the  National  Credit  Union 
Administration,  the  Office  of  Federal 
Housing  Enterprise  Oversight,  the  Farm 
Credit  Administration,  the  Securities 
and  Exchange  Commission,  or  the 
Commodity  Futures  Trading 
Commission  is  also  suspended 
automatically  from  appearing  or 
practicing  before  the  Finance  Board.  A 
disbarment  or  suspension  vdthin  the 
meaning  of  this  paragraph  shall  be 
deemed  to  have  occurred  when  the 
disbarring  or  suspending  agency  or 
tribunal  enters  its  judgment  or  order, 
regardless  of  whether  an  appeal  is 
pending  or  could  be  taken  and 
regardless  of  whether  a  violation  is 
admitted  in  the  consent. 

(2)  A  suspension  or  disbarment  from 
practice  before  the  Finance  Board  under 
paragraph  (b)(1)  of  this  section  shall 
continue  until  the  person  suspended  or 
disbarred  is  reinstated  imder  paragraph 
(d)(2)  of  this  section. 

(c)  Notices  to  be  filed.  (1)  Any 
individual  appearing  or  practicing 
before  Finance  Board  who  is  the  subject 
of  an  order,  judgment,  decree,  or  finding 
of  the  types  set  forth  in  paragraph  (b)(1) 
of  this  section  shall  file  promptly  with 
the  Finance  Board  a  copy  thereof, 
together  with  any  related  opinion  or 
statement  of  the  agency  or  tribunal 
involved. 

(2)  Any  individual  appearing  or 
practicing  before  the  Finance  Board  who 
is  or  within  the  last  10  years  has  been 
convicted  of  a  felony  or  of  a 
misdemeanor  that  resulted  in  a  sentence 
of  prison  term  or  in  a  fine  or  restitution 
order  totaling  more  than  $5,000  shall 
file  a  notice  promptly  with  the  Finance 
Board.  The  notice  shall  include  a  copy 
of  the  order  imposing  the  sentence  or 
fine,  together  with  any  related  opinion 
or  statement  of  the  court  involved. 

(d)  Reinstatement.  (1)  Unless 
otherwise  ordered  by  the  Finance  Board, 
an  application  for  reinstatement  for 
good  cause  may  be  made  in  Writing  by 

a  person  suspended  or  disbarred  imder 


paragraph  (a)(1)  of  this  section  at  any 
time  more  than  three  years  after  the 
effective  date  of  the  suspension  or 
disbarment  and,  thereafter,  at  any  time 
more  than  one  year  after  the  person's 
most  recent  application  for 
reinstatement.  An  applicant  for 
reinstatement  under  this  paragraph 
(d)(1)  may,  in  the  Finance  Board's  sole 
discretion,  be  afforded  a  hearing. 

(2)  An  application  for  reinstatement 
for  good  cause  by  any  person  suspended 
or  disbarred  under  paragraph  (b)(1)  of 
this  section  may  be  filed  at  any  time,  but 
not  less  than  1  year  after  the  applicant's 
most  recent  application.  An  applicant 
for  reinstatement  for  good  cause  under 
this  paragraph  (d)(2)  may,  in  the 
Finance  Board's  sole  discretion,  be 
afforded  a  hearing.  However,  if  all  the 
grounds  for  suspension  or  disbarment 
under  paragraph  (b)(1)  of  this  section 
have  been  removed  by  a  reversal  of  the 
order  of  suspension  or  disbarment  or  by 
termination  of  the  underlying 
suspension  or  disbarment,  any  person 
suspended  or  disbarred  under  paragraph 
(b)(1)  of  this  section  may  apply 
immediately  for  reinstatement  and  shall 
be  reinstated  upon  vmtten  application 
notifying  the  Finance  Board  that  the 
grounds  have  been  removed. 

(e)  Conferences.  (1)  The  Finance 
Board  may  confer  with  a  proposed 
respondent  concerning  allegations  of 
misconduct  or  other  grounds  for 
censure,  disbarment  or  suspension, 
regardless  of  whether  a  proceeding  for 
censure,  disbarment  or  suspension  has 
been  commenced.  If  a  conference  results 
in  a  stipulation  in  connection  with  a 
proceeding  in  which  the  individual  is 
the  respondent,  the  stipulation  may  be 
entered  in  the  record  at  the  request  of 
either  party  to  the  proceeding. 

(2)  Resignation  or  voluntary 
suspension.  In  order  to  avoid  the 
institution  of  or  a  decision  in  a 
disbarment  or  suspension  proceeding,  a 
person  who  practices  before  the  Finance 
Board  may  consent  to  censure, 
suspension  or  disbarment  from  practice. 
At  the  discretion  of  the  Finance  Board, 
the  individual  may  be  censured, 
suspended  or  disbarred  in  accordance 
with  the  consent  offered. 

(f)  Hearings  under  this  section. 
Hearings  conducted  under  this  section 
shall  be  conducted  in  substantially  the 
same  manner  as  other  hearings  under 
this  part,  provided  that  in  proceedings 
to  terminate  an  existing  suspension  or 
disbarment  order,  the  person  seeking 
the  termination  of  the  order  shall  bear 
the  burden  of  going  forward  with  an 
application  supported  with  proof  that 
the  suspension  should  be  terminated. 
The  Finance  Board  may,  in  its  sole 
discretion,  direct  that  any  proceeding  to 


terminate  an  existing  suspension  or 
disbarment  be  limited  to  written 
submissions.  All  hearings  held  under 
this  section  shall  be  closed  to  the  public 
unless  the  Finance  Board,  on  its  own 
motion  or  upon  the  request  of  a  party, 
otherwise  directs  that  the  hearing  be 
open  to  the  public. 

Dated:  November  30.  2000. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
William  C.  Apgar, 

HUD  Secretary's  Designee  to  the  Board. 
[FR  Doc.  00-31978  Filed  12-15-00;  8:45  am] 

BtUJNG  CODE  672S-01-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart73 

[Airspace  Docket  No.  0&-AWP-13] 

Proposed  Establishment  and 
Redeslgnation  of  Restricted  Areas;  NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
redesignate  Restricted  Area  (R)  4804 
Tvdn  Peaks,  NV,  as  R-4804A,  and 
estabhsh  R-4804B  bom  FL  180  to  FL 
350.  Additionally,  this  action  proposes 
to  redesignate  R-4813  Carson  Sink,  NV, 
as  R-4813  A.  and  establish  R-4813B 
from  FL  180  to  FL  350.  This  action  also 
proposes  to  revoke  R-4802  Lone  Rock, 
NV,  and  designate  the  U.S.  Navy  (USN) 
Naval  Strike  and  Warfare  Center  Fallon, 
NV,  as  the  using  agency  for  R— 4804A, 
R-4804B,  R-4813A,  and  R-4813B. 
DATES:  Comments  must  be  received  on 
or  before  February  1 ,  2001 . 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  AWP-500,  Docket  No. 
OO-AWP-13,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CA  90261. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
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ATA^OO,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regiilatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  OO-AWP-13."  The 
postcard  will  be  date/time  stamped  and 
retiuned  to  the  commenter.  Send 
comments  on  enviroiunental  and  land- 
use  aspects  to:  Field  Manager,  Bureau  of 
Land  Management  5665  Morgan  Mill 
Road.  Carson  City,  NV  89701  ATTN: 
Navy  EIS  Project  Manager.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  action  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  software,  fi-om  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara  for 
access  to  recently  published  rulemaking 
documents. 


Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA— 400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiire  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking,  (202)  267- 
9677,  for  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

This  action  proposes  to  redesignate 
R-4804  Twin  Peaks.  NV.  as  R-4804A, 
and  establish  R-4804B  fi-om  FL  180  to 
FL  350.  Additionally,  this  action 
proposes  to  redesignate  R-4813  Carson 
Sink,  NV,  as  R-4813A,  and  establish  R- 
4813B  from  FL  180  to  FL  350.  The 
proposed  establishing  of  restricted  areas 
{R-4804B  and  R-^813B  respectively) 
would  increase  the  vertical  limits  of  two 
existing  restricted  areas  but  would  not 
increase  the  lateral  boundaries  of  the 
existing  airspace.  This  action  also 
proposes  to  revoke  R— 4802  Lone  Rock, 
NV,  and  designate  the  USN  Naval  Strike 
and  Warfare  Center  Fallon,  NV,  as  the 
using  agency  for  R-4804A,  R-^804B,  R- 
4813A,  and  R-4813B. 

The  USN  is  requesting  these 
modifications  to  meet  the  Chief  of  Naval 
Operations  training  requirements 
resulting  from  a  real  world  threat 
environment  that  requires  flight  crews 
to  develop  and  maintain  an  ability  to 
deliver  ordnance  (bombs,  missiles, 
biUlets,  etc.)  from  high  altitudes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule,  when  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Section  73.48  of  part  73  of 


the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400. 8H 
dated  September  1,  2000. 

Environmental  Review 

This  proposal  will  be  subjected  to 
further  environmental  review  prior  to 
any  FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  7»— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389. 

§73.32    [Amended] 

2.  Section  73.48  is  amended  as 
follows: 

***** 

R-4802  Lone  Rock,  NV  [Revoke] 
R^804  Twin  Peaks.  NV  [Revoke] 
R-4813  Carson  Sink,  NV  [Revoke] 
R-4804A  Twin  Peaks,  NV  [New] 

Boundaries.  A  5-nautical-mile  radius 
circle  centered  at  lat.  39°13'00''  N..  long. 
118°12'45''  W.;  and  a  3-nautical-mile 
radius  centered  at  lat.  39°14'15"  N., 
long.  118°17'33"W. 

Designated  altitudes.  Surface  to  but 
not  including  FL  180  excluding  2,000 
feet  AGL  up  to  but  not  including  8,500 
feet  MSL,  north  of  and  within  1  NM  of 
U.S.  Highway  50  between  the 
intersection  of  U.S.  Highway  50  with 
long.  118°26'00"  W.,  and  long. 
118°08'00''W. 

Controlling  agency.  FAA,  Oakland 
ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon,  NV. 

R^804B  Tv«n  Peaks,  NV  [New] 

Boundaries.  A  5-nautical-mile  radius 
circle  centered  at  lat.  39°13'00"  N.,  long. 
118°12'45"  W.;  and  a  3-nautical-mile 
radius  centered  at  lat.  39°14'15''  N., 
long.  118°17'33"W.; 

Designated  altitudes.  FL  180  to  and 
including  FL  350. 

Times  of  use.  Intermittent  by  NOT  AM 
0715-2330  local  time,  daily. 

Controlling  agency.  FAA  Oakland, 
ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon,  NV. 
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R-4813  A  Carson  Sink,  NV  [New] 

Boundaries.  Beginning  at  lat. 
39°51'00''  N.,  Long.  118°38'04'' W.;  to 
lat.  40°01'00''  N.,  long.  118°15'04''  W.;  to 
lat.  40°01'00''  N.,  long.  118°01'03''  W.;  to 
lat.  39°58'00''  N..  long.  118°01'03'' W.;  to 
lat.  39°38'00''N.,  long.  118°17'03"  W.; 
thence  via  the  arc  of  a  15  NM  radius 
circle  centered  at  lat.  39°52'36''  N.,  long. 
118°20'31''  W.;  to  lat.  39°45'50''  N.,  long. 
118°38'04"  W.;  thence  to  point  of 
beginning. 

Designated  altitudes.  Surface  to  but 
not  including  FL  180. 

Times  of  use.  0715-2330  local  time, 
daily. 

Controlling  agency.  FAA  Oakland, 
ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon,  NV. 

R-^813B  Carson  Sink,  NV  [New] 

Boimdaries.  Begiiming  at  lat. 
39°51'00''  N..  Long.  118°38'04''  W.;  to 
lat.  40°01'00'' N.,  long.  118°15'04'' W.;  to 
lat.  40°01'00"  N.,  long.  118''01'03''  W.;  to 
lat.  39°58'00''N.,  long.  118°01'03'' W.;  to 
lat.  39°38'00''N.,  long.  118°17'03'' W.; 
thence  via  the  arc  of  a  15  NM  radius 
circle  centered  at  lat.  39°52'36''  N.,  long. 
118°20'31''  W.;  to  lat.  39°45'50''  N.,  long. 
118°38'04''  W.;  thence  to  point  of 
beginning. 

Designated  altitudes.  FL  180  to  and 
including  FL  350. 

Times  of  use.  Intermittent  by  NOT  AM 
0715-2330  local  time,  daily. 

Controlling  agency.  FAA  Oakland, 
ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon,  NV. 
I*        *        *        *        * 

Issued  in  Washington.  DC.  on  December 
12,  2000. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

[FR  Doc.  00-32177  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  301,  and  602 
[REG-1 06542-98] 
RIN1545-AW24 

Election  To  Treat  Trust  as  Part  of  an 
Estate 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  relate  to  an 


election  to  have  certain  revocable  trusts 
treated  and  taxed  as  part  of  an  estate. 
This  document  provides  the  procedures 
and  requirements  for  making  the 
election,  rules  regarding  the  tax 
treatment  of  the  trust  and  the  estate 
while  the  election  is  in  effect,  and  rules 
regarding  the  termination  of  the 
election.  This  document  also  provides 
clarification  of  the  reporting  rules  for  a 
trust,  or  portion  of  a  trust,  that  is  treated 
as  owned  by  the  grantor,  or  another 
person  imder  the  provisions  of  subpart 
E  (section  671  and  following)  part  I, 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code,  for  the  taxable  year 
ending  with  the  death  of  the  grantor  or 
other  person.  In  addition,  this  dociunent 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  March  19,  2001. 
Requests  to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  February  21,  2001,  at  10 
a.m.,  must  be  submitted  by  January  31, 
2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-106542-98),  room 
5226,  fritemal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  also  be 
hand  delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-106542-98), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax_regs/ 
reglist.html  (the  IRS  Internet  site).  The 
public  hearing  will  be  held  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regiUations, 
Faith  Colson,  (202)  622-3060; 
concerning  submission  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  LaNita  VanDyke,  (202)  622- 
7180  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
notice  of  proposed  rulemaking  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507)  under  control  number 
1545-1578. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  the 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  docimient  contains  proposed 
regulations  under  section  645  relating  to 
certain  revocable  trusts  for  which  an 
election  is  made  to  be  treated  and  taxed 
as  part  of  an  estate.  This  dociunent  also 
contains  proposed  amendments  to  the 
Income  Tax  Regulations  under  section 
671  relating  to  reporting  for  a  trust,  or 
portion  of  a  trust,  for  the  taxable  year 
ending  with  the  death  of  the  grantor  or 
other  person  treated  as  the  owner  of  the 
trust,  or  portion  of  the  trust. 

Explanation  of  Provisions 

A.  Overview  of  Section  645 

Both  estates  and  trusts  can  function  to 
settle  the  affairs  of  a  decedent  and 
distribute  assets  to  heirs.  In  the  case  of 
a  revocable  inter  vivos  trust,  the  grantor 
transfers  property  to  a  trust  that  the 
grantor  may  revoke  during  the  grantor's 
lifetime.  When  the  grantor  dies,  the 
power  to  revoke  ceases,  and  the  trustee 
performs  the  settiement  functions 
typically  performed  by  an  estate 
executor.  See  H.R.  Conf.  Rep.  No.  220, 
105th  Cong..  1st  Sess.  at  711  (1997). 

Section  1305  of  the  TRA  1997  added 
section  646  to  the  Internal  Revenue 
Code.  Section  646  was  redesignated 
section  645  by  section  6013(a)  of  the 
Internal  Revenue  Service  Restructiu"ing 
and  Reform  Act  of  1998.  Public  Law 
105-206  (112  Stat.  685)  (1998).  Section 
645  provides  that  an  election  may  be 
made  to  have  certain  revocable  trusts 
treated  and  taxed  as  part  of  an  estate. 

Under  section  645,  if  both  the 
executor  (if  any)  of  an  estate  and  the 
trustee  of  a.qualified  revocable  trust 
(QRT)  elect  the  treatment  provided  in 
section  645,  the  trust  shall  be  treated 
and  taxed  for  income  tax  purposes  as 
part  of  the  estate  (and  not  as  a  separate 
trust)  diuing  the  election  period. 

A  QRT  is  any  trust  (or  portion  thereof) 
that  on  the  date  of  death  of  the  decedent 
was  treated  as  owned  by  the  decedent 
under  section  676  by  reason  of  a  power 
held  by  the  decedent  (determined 
without  regard  to  section  672(e)).  In 
accordance  with  the  legislative  history 
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accompanying  section  645,  the 
proposed  regulations  provide  that  a 
trust  that  was  treated  as  owned  by  the 
decedent  imder  section  676  solely  by 
reason  of  a  power  held  by  a  nonadverse 
party  is  not  a  QRT.  See  H.R.  Conf.  Rep. 
No.  220,  105th  Cong.,  1st  Sess.  at  711 
(1997).  In  addition,  a  trust  that  was 
treated  as  owned  by  the  decedent  under 
section  676  by  reason  of  a  power  held 
by  the  decedent  that  was  exercisable  by 
the  decedent  only  with  the  approval  or 
consent  of  another  person  is  not  a  QRT. 
Further,  a  QRT  must  be  a  domestic  trust 
under  section  7701(a)(30)(E).  A  section 
645  election  for  a  QRT  must  result  in  a 
domestic  estate  imder  section 
7701(a)(30)(D).  A  section  645  election 
may  be  made  with  respect  to  more  than 
one  QRT. 

B.  The  Election 

The  section  645  election  may  be  made 
whether  or  not  a  personal  representative 
is  appointed  for  the  decedent's  estate. 
Under  the  proposed  regulations,  if  a 
personal  representative  is  appointed  for 
the  decedent's  estate,  the  personal 
representative  and  the  trustee  of  the 
QRT  make  the  section  645  election  by 
attaching  a  statement  to  the  Form  1041, 
"U.S.  Income  Tax  Return  for  Estates  and 
Trusts,"  filed  for  the  first  taxable  year  of 
the  decedent's  estate  (related  estate).  If 
a  personal  representative  is  not 
appointed  for  the  decedent's  estate,  the 
trustee  makes  a  section  645  election  for 
the  QRT  by  attaching  a  statement  to  the 
Form  1041  filed  for  the  first  taxable  year 
of  the  trust  treating  the  trust  as  an  estate. 

Rev.  Proc.  98-13  (1998-1  C.B.  370) 
sets  forth  procedures  for  making  the 
section  645  election.  These  proposed 
regulations,  when  finalized,  will  replace 
Rev.  Proc.  98-13.  The  proposed 
regidations,  in  some  instances,  contain 
different  procedures  than  those 
provided  in  Rev.  Proc.  98-13.  Rev.  Proc. 
98-13,  in  most  situations,  requires  a 
trust  that  will  make  a  section  645 
election  to  obtain  a  taxpayer 
identification  number  (TIN)  and  file  a 
Form  1041  for  the  trust's  short  taxable 
year  beginning  with  the  decedent's 
death  and  ending  December  31  of  that 
year.  In  these  situations.  Rev.  Proc.  98- 
13  provides  that  the  section  645  election 
is  made  at  the  time  the  Form  1041  is 
filed  for  the  trust.  If  a  Form  1041  is  not 
required  to  be  filed  for  the  trust,  the 
election  is  considered  made  when  the 
Form  1041  is  filed  for  the  estate.  The 
proposed  regulations,  however,  provide 
that  if  a  section  645  election  will  be 
made  for  a  trust,  the  trustee  and  the 
persona]  representative,  if  any,  may 
choose  not  to  obtain  a  TIN  for  the  trust 
or  file  a  Form  1041  for  the  trust's  short 
taxable  year.  Under  the  proposed 


regulations,  the  section  645  election  is 
considered  made  only  upon  the  filing  of 
a  Form  1041,  with  the  required  election 
statement  attached,  for  the  first  taxable 
year  of  the  related  estate,  or,  if  there  is 
no  personal  representative,  the  first 
taxable  year  of  the  trust  filing  as  an 
estate. 

C.  General  Form  1041  Filing 
Requirements  and  TINsfor  the  Related 
Estate  and  Electing  Trust  During  the 
Election  Period 

Ihiring  the  election  period,  the 
personal  representative  files  one  Form 
1041  for  the  combined  electing  trust  and 
related  estate  under  the  name  and  TIN 
of  the  related  estate.  Thus,  the  electing 
trust  must  furnish  payors  of  the  trust 
with  the  TEN  of  the  related  estate. 
Except  as  required  under  the  separate 
share  rule  of  section  663(c),  for  purposes 
of  filing  the  Form  1041  and  computing 
the  tax,  the  items  of  income,  deduction, 
and  credit  of  the  electing  trust  and  the 
related  estate  are  combined.  The 
proposed  regulations  do  not  provide 
rules  for  apportioning  the  tax  liability  of 
the  combined  estate  and  electing  trust. 
The  personal  representative  and  trustee 
must  allocate  the  tax  burden  of  the 
combined  electing  trust  apd  related 
estate  to  the  trust  and  the  estate  in  a 
manner  that  reasonably  reflects  the  tax 
obligations  of  each.  If  the  tax  burdens 
are  not  reeisonably  allocated,  gifts  may 
be  deemed  to  have  been  made. 

If  there  is  no  personal  representative, 
the  trustee  of  the  electing  trust  must  file 
a  Form  1041  treating  the  trust  as  an 
estate  imder  section  645  during  the 
election  period.  The  trustee  of  the  trust 
must  obtain  a  TIN  to  be  used  by  the 
trust  dxuing  the  election  period  to  file  as 
an  estate  and  must  furnish  this  TIN  to 
payors  of  the  trust. 

D.  Tax  Treatment  of  the  Electing  Trust 
and  Related  Estate  During  the  Election 
Period 

Under  the  proposed  regulations,  the 
personal  representative  treats  the 
electing  trust  as  part  of  the  related  estate 
for  all  piuposes  of  subtitle  A  of  the 
Internal  Revenue  Code. 

The  electing  trust  and  related  estate 
are  treated  as  separate  shares  under 
section  663(c)  for  purposes  of 
computing  distributable  net  income 
(DNI)  and  applying  the  distribution 
provisions  of  sections  661  and  662.  The 
proposed  regulations  provide  rules  for 
adjusting  the  DNI  of  the  separate  shares 
with  respect  to  distributions  made  fi-om 
one  share  to  another  share  of  the 
combined  electing  trust  and  related 
estate  to  which  sections  661  and  662 
would  apply  had  the  distribution  been 
made  to  a  beneficiary  other  than  another 


share.  Under  the  proposed  regulations, 
the  share  making  the  distribution 
reduces  its  DNI  by  the  amount  of  the 
distribution  deduction  that  it  would 
have  been  entitied  to  under  section  661 
had  the  distribution  been  made  to  a 
beneficiary  other  than  another  share  of 
the  combined  related  estate  and  electing 
trust,  and,  solely  for  purposes  of 
calculating  its  DNI,  the  share  receiving 
the  distribution  increases  its  gross 
income  by  this  amount. 

If  there  is  no  personal  representative, 
the  trustee  of  the  electing  trust  treats  the 
trust  as  an  estate  for  all  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code. 
Thus,  the  trustee  of  the  electing  trust 
may  adopt  a  taxable  year  other  than  a 
calendar  year. 

E.  Duration  of  the  Election  Period 

The  proposed  regulations  provide  that 
the  election  period  begins  on  the  date  of 
the  decedent's  death  and  terminates  on 
the  day  before  the  applicable  date.  If  a 
Form  706  is  not  required  to  be  filed  for 
the  decedent's  estate,  the  applicable 
date  is  the  day  which  is  two  years  after 
the  date  of  the  decedent's  death. 

If  a  Form  706  is  required  to  be  filed, 
the  applicable  date  is  the  day  that  is  6 
months  after  the  date  of  final 
determination  of  liability  for  estate  tax. 
The  proposed  regulations  provide  that 
the  final  determination  of  liability  for 
estate  tax  is  the  earliest  day  on  which 
any  of  the  following  has  occvured:  (A) 
The  issuance  of  an  estate  teix  closing 
letter,  unless  a  claim  for  refund  with 
respect  to  the  estate  tax  is  filed  within 
six  months  after  the  issuance  of  the 
letter;  (B)  the  final  disposition  of  a  claim 
for  refund  that  resolves  the  liability  for 
the  estate  tax,  unless  suit  is  instituted 
within  six  months  of  the  disposition  of 
the  claim;  (C)  the  execution  of  a 
settlement  agreement  that  resolves  the 
liability  for  estate  tax;  (D)  the  issuance 
of  a  decision,  judgment,  decree,  or  other 
order  by  a  court  of  competent 
jurisdiction  resolving  the  liability  for 
estate  tax  unless  a  notice  of  appeal  or 
petition  for  certiorari  is  filed  within  90 
days  after  the  issuance  of  the  decision, 
judgment,  decree,  or  other  order  of  a 
court;  or  (E)  the  expiration  of  the  period 
of  limitations  for  assessment  of  the 
estate  tax  provided  in  section  6501. 

F.  Tax  Treatment  of  the  Electing  Trust 
and  Related  Estate  Upon  Termination  of 
the  Election  Period 

At  the  close  of  the  last  day  of  the 
election  period,  the  combined  related 
estate  and  electing  trust,  if  there  is  a 
personal  representative,  or  the  electing 
trust,  if  there  is  no  personal 
representative,  is  deemed  to  distribute 
all  the  assets  and  liabilities  of  the  share 


(or  shares)  comprising  the  electing  trust 
to  a  new  trust  in  a  distribution  to  which 
sections  661  and  662  apply.  Thus,  the 
combined  related  estate  and  electing 
trust,  or  the  electing  trust,  as 
appropriate,  is  entitled  to  a  distribution 
deduction  to  the  extent  permitted  imder 
section  661  in  the  taxable  year  in  which 
the  election  period  terminates  as  a  result 
of  the  deemed  distribution.  The  new 
trust  must  include  the  deemed 
distribution  in  gross  income  to  the 
extent  required  under  section  662. 

At  the  end  of  the  election  period,  the 
new  trust  must  obtain  a  new  TIN.  The 
related  estate  continues  to  report  under 
the  TIN  assigned  to  the  combined 
related  estate  and  electing  trust  during 
the  election  period. 

Following  the  termination  of  the 
election  period,  the  taxable  year  of  the 
new  trust  must  be  the  calendar  year. 
The  related  estate  must  continue  to  use 
the  taxable  year  chosen  by  the  combined 
related  estate  and  electing  trust  during 
the  election  period. 

G.  Clarification  of  the  Reporting  Rules 
for  Grantor  Trusts  Under  §1.671-4 

In  the  process  of  drafting  these 
proposed  regulations  regarding  section 
645,  the  IRS  and  the  Treasury 
Department  received  many  taxpayer 
questions  concerning  the  section  645 
election  procedures  and  the  proper 
application  of  the  reporting  rules  under 
§1.671-4  to  a  trust,  or  a  portion  of  a 
trust,  treated  as  owned  by  a  grantor  or 
another  person  for  the  taxable  year 
ending  with  the  death  of  the  grantor  or 
other  person.  Accordingly,  these 
proposed  regulations  amend  §  1.671-4 
to  clarify  those  reporting  rules. 

The  proposed  regulations  clarify  that 
a  trust,  or  portion  of  a  trust,  reports 
under  §  1.671-4  for  the  taxable  year  that 
ends  with  the  death  of  the  grantor  or 
other  person  (decedent)  treated  as  the 
owner  of  the  trust.  If  the  trust  was  filing 
a  Form  1041  under  §  1.671-4(a)  during 
the  life  of  the  decedent,  the  proposed 
regulations  also  provide  that  the  due 
date  for  the  return  for  the  trust  or 
portion  of  the  trust  for  the  taxable  year 
ending  with  the  death  of  the  decedent 
shall  be  the  date  specified  under  section 
6072  as  though  the  decedent  had  lived 
throughout  the  decedent's  last  taxable 
year. 

The  proposed  regulations  provide  that 
a  trust  that  was  wholly  owned  by  the 
decedent  must  obtain  a  new  TIN  upon 
the  death  of  the  decedent  whether  or  not 
a  TIN  was  obtained  for  the  trust  prior  to 
the  death  of  the  decedent;  however,  if  a 
section  645  election  will  be  made  for  the 
trust,  a  new  TIN  need  not  be  obtained 
for  the  trust.  For  administrative 
convenience,  the  proposed  regulations 


clarify  that  with  respect  to  a  trust  which 
was  treated  as  owned  by  two  or  more 
grantors  or  other  persons,  following  the 
death  of  one  of  the  deemed  owners,  the 
trust,  including  the  portion  formerly 
owned  by  the  decedent  (if  it  remains 
part  of  the  original  trust  following  the 
death  of  the  deemed  owner),  continues 
to  report  under  the  TIN  used  by  the  trust 
prior  to  the  death  of  the  decedent. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  on  or  after  the  date  that  final 
regulations  are  published  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  understanding  of  the  IRS  and 
Treasury  Department  that  the  number  of 
trusts  and  estates  making  the  election  is 
not  substantial,  and  none  are  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Therefore,  a 
Regidatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
ndemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  (in  the  manner 
described  in  the  ADDRESSES  caption)  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  February  21,  2001,  beginning  at  10 
a.m.,  in  the  IRS  Auditoriiam,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Peimsylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 


will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  an  outiine  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  January  31,  2001.  A  period  of 
10  minutes  will  be  allotted  to  each 
person  for  making  comments.  An 
agenda  showing  the  scheduling  of  the 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  InformatioD 

The  principal  author  of  these 
regulations  is  Faith  Colson,  Office  of 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
RegiUations 

Accordingly,  26  CFR  parts  1,  301,  and 
602  are  proposed  to  be  amended  as 
follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.645—1  also  issued  under  26 
U.S.C.  645.  *  *  • 

Par.  2.  Section  1.641(b>-3  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 
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§  1 .641  (b)-3    Termination  of  estates  and 
trusts. 

(a)  *  *  *  Notwithstanding  the  above, 
if  the  estate  has  joined  a  valid  election 
under  section  645  to  treat  a  qualified 
revocable  trust,  as  defined  under  section 
645(b)(1),  as  part  of  the  estate,  the  estate 
shall  not  terminate  imder  this  paragraph 
prior  to  the  termination  of  the  section 
645  election  period.  See  section  645  and 
the  regulations  thereunder  for  rules 
regarding  the  termination  of  the  section 
645  election  period. 
*        *         *        *        * 

Par.  3.  In  §  1.642(c)-l,  the  last 
sentence  of  peu^graph  (a)(1)  is  revised  to 
read  as  follows: 

§  1 .642(c)-1     Unlimited  deduction  for 
amounts  paid  for  a  charitable  purpose. 

(a)*   *   *  (1)  *   *   *  In  applying  diis 
paragraph  without  reference  to 
paragraph  (b)  of  this  section,  a 
deduction  shall  be  allowed  for  an 
amount  paid  during  the  taxable  year  in 
respect  of  gross  income  received  in  a 
previous  taxable  year,  but  only  if  no 
deduction  was  allowed  for  any  previous 
taxable  year  to  the  estate  or  trust,  or  in 
the  case  of  a  section  645  election,  to  a 
related  estate,  as  defined  imder  §  1.645— 
1(b),  for  the  amount  so  paid. 
»        *        •        *        * 

Par.  4.  Section  1.645-1  is  added 
under  a  new  undesignated  center 
heading  to  read  as  follows: 

Election  by  Certain  Revocable  Tnists  To 
Be  Treated  as  Part  of  Estate 

§  1 .645-1     Election  by  certain  revocable 
trusts  to  be  treated  as  part  of  estate. 

(a)  In  general.  If  an  election  is  filed  for 
a  qualified  revocable  trust,  as  defined  in 
paragraph  (b)(1)  of  this  section,  in 
accordance  with  the  rules  set  forth  in 
paragraph  (c)  of  this  section,  the 
qualified  revocable  trust  is  treated  and 
taxed  as  part  of  its  related  estate,  as 
defined  in  paragraph  (b)(4)  of  this 
section  (and  not  as  a  separate  trust) 
during  the  election  period,  as  defined  in 
paragraph  (b)(6)  of  this  section.  Rules 
regarding  the  use  of  taxpayer 
identification  nimibers  (TINs)  by  an 
electing  trust,  as  defined  in  paragraph 
(b)(2)  of  this  section,  are  in  paragraph 
(d)  of  this  section.  Rules  regarding 
obtaining  a  TIN  and  filing  requirements 
for  a  qualified  revocable  trust  for  which 
a  section  645  election  will  or  may  be 
made  are  also  in  paragraph  (d)  of  this 
section.  Rules  regarding  the  tax 
treatment  of  an  electing  trust  and  related 
estate  and  the  general  filing 
requirements  for  the  combined  entity 
during  the  election  period  are  in 
paragraph  (e)(2)  of  this  section.  Rules 
regarding  the  tax  treatment  of  an 


electing  trust  and  its  filing  requirements 
during  the  election  period  if  no  personal 
representative,  as  defined  in  paragraph 
(b)(5)  of  this  section,  is  appointed  for  a 
related  estate  are  in  paragraph  (e)(3)  of 
this  section.  Rules  for  determining  the 
duration  of  the  section  645  election 
period  are  in  paragraph  (f)  of  this 
section.  Rules  regarding  the  tax  effects 
of  the  termination  of  the  election  are  in 
paragraph  (h)  of  this  section.  Rules 
regarding  the  tax  consequences  of  the 
appointment  of  a  personal 
representative  after  a  trustee  has  made 
a  section  645  election  believing  that  a 
personal  representative  would  not  be 
appointed  for  a  related  estate  are  in 
paragraph  (g)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Qualified  revocable  trust.  A 
qualified  revocable  trust  (QRT)  is  any 
trust  (or  portion  thereof)  that  on  the  date 
of  death  of  the  decedent  was  treated  as 
owned  by  the  decedent  under  section 
676  by  reason  of  a  power  held  by  the 
decedent  (determined  without  regard  to 
section  672(e)).  A  trust  that  was  treated 
as  owned  by  the  decedent  under  section 
676  by  reason  of  a  power  that  was 
exercisable  by  the  decedent  only  with 
the  approval  or  consent  of  another 
person  is  not  a  QRT.  In  addition,  a  trust 
that  was  treated  as  owned  by  the 
decedent  imder  section  676  solely  by 
reason  of  a  power  held  by  a  nonadverse 
party  is  not  a  QRT.  A  QRT  must  be  a 
domestic  trust  as  defined  in  section 
7701(a)(30)(E).  A  section  645  election 
for  a  QRT  must  result  in  a  domestic 
estate  as  defined  in  section 
7701(a)(30)(D). 

(2)  Electing  trust.  An  electing  trust  is 
a  QRT  for  which  a  valid  section  645 
election  has  been  made.  Once  a  section 
645  election  has  been  made  for  the  trust, 
the  trust  shall  be  treated  as  an  electing 
trust  throughout  the  entire  election 
period. 

(3)  Decedent.  The  decedent  is  the 
individual  who  was  treated  as  the 
owner  of  the  QRT  under  section  676  on 
the  date  of  that  individual's  death. 

(4)  Related  estate.  A  related  estate  is 
the  estate  of  the  decedent  who  was 
treated  as  the  owTier  of  the  QRT  on  the 
date  of  the  decedent's  death.  A  related 
estate  must  be  a  domestic  estate  as 
defined  in  section  7701(a)(30)(D). 

(5)  Personal  representative.  A 
personal  representative  is  an  executor  or 
administrator  that  has  obtained  letters  of 
appointment  to  administer  the 
decedent's  estate  through  formal  or 
informal  appointment  procedures. 

(6)  Election  period.  "The  election 
period  is  the  period  of  time  during 
which  an  electing  trust  is  treated  and 
taxed  as  part  of  its  related  estate.  The 


rules  for  determining  the  duration  of  the 
election  period  are  in  paragraph  (f)  of 
this  section. 

(7)  Payor.  A  payor  is  any  person  who 
is  required  by  any  provision  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder  to  make  any  type 
of  information  return  with  respect  to  an 
electing  trust  or  the  related  estate  for  the 
taxable  year.  A  payor  includes  a  person 
who  makes  payments  to  an  electing 
trust  or  related  estate  and  a  person  who 
collects  (or  otherwise  acts  as  a 
middleman  with  respect  to)  payments 
on  behalf  of  an  electing  trust  or  related 
estate. 

(c)  The  election— {1)  Filing  the 
election  if  there  is  a  personal 
representative — (i)  Time  and  manner  for 
filing  the  election.  If  there  is  a  personal 
representative  of  the  related  estate,  the 
trustee  of  the  QRT  and  the  personal 
representative  of  the  related  estate  make 
an  election  under  section  645  and  this 
section  to  treat  a  QRT  as  part  of  its 
related  estate  in  a  written  statement 
described  in  paragraph  (c)(l)(ii)  of  this 
section.  The  statement  must  be  attached 
to  the  Form  1041,  "U.S.  Income  Tax 
Retium  for  Estates  and  Trusts,"  filed  for 
the  first  taxable  year  of  the  related 
estate.  See  paragraph  (e)(2)  for  rules 
regarding  the  filing  of  this  retimi.  For 
the  election  to  be  valid,  the  Form  1041 
and  the  attached  statement  must  be  filed 
not  later  than  the  time  prescribed  under 
section  6072  (including  extensions)  for 
filing  the  retimi  for  such  taxable  year. 

(ii)  Written  statement.  The  written 
statement  must — 

(A)  Identify  the  election  as  an  election 
imder  section  645; 

(B)  Contain  the  name,  address,  date  of 
death,  and  TIN  of  the  decedent; 

(C)  Contain  the  name  and  address  of 
the  QRT  and,  if  a  TIN  has  been  obtained 
after  the  death  of  the  decedent,  the  TIN 
of  the  QRT; 

(D)  Contain  the  name,  address  and 
TIN  of  the  related  estate; 

(E)  Provide  a  representation  that  the 
trust  for  which  the  election  is  being 
made  meets  the  definition  of  a  QRT 
under  section  645  and  paragraph  (b)(1) 
of  this  section; 

(F)  Contain  a  statement  from  the 
personal  representative,  signed  and 
dated  under  penalties  of  perjury,  stating 
that  the  personal  representative  elects  to 
treat  the  QRT  as  part  of  the-  related 
estate  under  section  645  and  that  the 
personal  representative  understands 
that  the  personal  representative  is 
required  to  make  a  timely  return  of 
income  for  the  combined  related  estate 
and  QRT  on  Form  1041  and  to  pay 
timely  any  tax  due  thereon;  and 

(G)  Contain  a  statement  ft-om  the 
trustee  of  the  QRT,  signed  and  dated 


under  penalties  of  perjury,  stating  that 
the  trustee  elects  to  treat  the  trust  as  part 
of  the  related  estate  under  section  645 
and  agrees  to  cooperate  with  the 
personal  representative  to  insure  that  a 
return  of  income  is  timely  made  for  the 
combined  related  estate  and  QRT,  and 
that  any  tax  due  thereon  is  timely  paid. 

(2)  Filing  the  election  if  there  is  no 
personal  representative— {i)  Time  and 
manner  for  filing  the  election.  If  there  is 
no  personal  representative  for  a  related 
estate,  an  election  to  treat  a  QRT  as  an 
estate  is  made  by  the  trustee,  in  a 
written  statement  described  in 
paragraph  (c)(2)(ii)  of  this  section.  The 
statement  must  be  attached  to  the  Form 
1041  filed  for  the  first  taxable  year  of  the 
QRT  taking  into  account  the  trustee's 
election  to  treat  the  trust  as  an  estate 
under  section  645.  See  paragraph  (e)(3) 
for  other  rules  regarding  the  filing  of 
this  return.  For  the  election  to  be  valid, 
the  Form  1041  of  the  QRT  and  the 
attached  statement  must  be  filed  not 
later  than  the  time  prescribed  under 
section  6072  (including  extensions)  for 
filing  the  return  for  such  taxable  year. 

(ii)  Written  statement.  The  written 
statement  must — 

(A)  Identify  the  election  as  an  election 
under  section  645; 

(B)  Contain  the  name,  address,  date  of 
death,  and  TIN  of  the  decedent; 

(C)  Contain  the  name  and  address  of 
the  QRT  and,  if  a  TIN  has  been  obtained 
after  the  death  of  the  decedent,  the  TIN 
of  the  QRT; 

(D)  Provide  a  representation  that  the 
trust  for  which  the  election  is  being 
made  meets  the  definition  of  a  QRT 
under  section  645  and  paragraph  (b)(1) 
of  this  section; 

(E)  I*rovide  a  representation  that  there 
is  no  personal  representative  and  to  the 
trustee's  knowledge  and  belief,  one  will 
not  be  appointed; 

(F)  Contain  the  TIN  obtained  by  the 
trust  to  file  as  an  estate  under 
§301.6109-l(a)(4)(ii)(B)  of  this  chapter; 
and 

(G)  Contain  a  statement  from  the 
trustee  of  the  QRT,  signed  and  dated 
under  penalties  of  perjury,  stating  that 
the  trustee  elects  to  treat  the  trust  as  an 
estate  under  section  645  and  that  the 
trustee  understands  that  the  trustee  is 
required  to  make  a  timely  return  of 
income  for  the  trust  on  Form  1041 
taking  into  account  the  section  645 
election  and  to  pay  timely  emy  tax  due 
thereon. 

(d)  TIN  for  an  electing  trust  and 
QflT— (1)  Obtaining  a  TIN—{i]  For  an 
electing  trust— (A]  If  there  is  a  personal 
representative.  If  there  is  a  personal 
representative,  a  TIN  must  be  obtained 
for  the  related  estate  but  the  electing 
trust  is  not  required  to  obtain  a  TIN  in 


its  own  name.  See  §  301.6109- 
l(a)(4)(ii)(A)(l)  of  this  chapter  for  rules 
for  completing  the  Form  SS-4, 
"Application  for  Employment 
Identification  Number,"  filed  for  the 
related  estate. 

(B)  If  there  is  no  personal 
representative.  If  there  is  no  personal 
representative,  the  trustee  must  obtain  a 
TIN  to  file  as  an  estate.  See  §  301.6109- 
l(a)(4)(ii)(B)  of  this  chapter  for  rules 
regarding  obtaining  a  TIN  for  an  electing 
trust  to  file  as  an  estate  during  the 
election  period.  The  trustee  is  not 
required  to  obtain  a  TIN  for  the  electing 
trust  to  file  as  a  trust. 

(ii)  Obtaining  a  TIN  and  filing  a  Form 
1041  for  a  QRT— {A)  Option  not  to 
obtain  a  TIN  or  file  a  Form  1041  for  a 
QRT  for  which  a  section  645  election 
will  be  made.  If  a  section  645  election 
will  be  made  for  a  QRT,  the  personal 
representative  of  the  related  estate,  if 
any,  and  the  trustee  of  the  QRT  may 
treat  the  QRT  as  an  electing  trust  from 
the  decedent's  date  of  death  until  the 
due  date  for  the  section  645  election. 
Accordingly,  the  trustee  of  the  QRT  is 
not  required  to  obtain  a  TIN  for  the  QRT 
following  the  death  of  the  decedent  as 
required  under  §  301.6109-l(a)(3)(i)  of 
this  chapter  or  file  a  Form  1041  for  the 
QRT  for  the  short  taxable  year  beginning 
with  the  decedent's  date  of  death  and 
ending  with  December  31  of  that  year. 
However,  if  a  QRT  is  treated  as  an 
electing  trust  under  this  paragraph  from 
the  decedent's  date  of  death  until  the 
due  date  for  the  section  645  election  and 
a  valid  section  645  election  is  not  made 
for  the  QRT,  the  QRT  will  be  subject  to 
penalties  and  interest  for  failing  to 
obtain  a  TIN  and  file  a  Form  1041  and 
pay  the  tax  due  thereon. 

(B)  Requirement  to  obtain  a  TIN  and 
file  a  Form  1041  for  QRT  if  paragraph 
(d)(l)(ii)(A)  of  this  section  does  not 
apply— {1)  Requirement  to  obtain  TIN 
and  file  Form  1041.  If  the  trustee  of  the 
QRT  and  the  personal  representative  of 
the  related  estate,  if  any,  do  not  treat  the 
QRT  as  an  electing  trust  as  provided 
under  paragraph  (d){l)(ii)(A)  of  this 
section,  or  if  the  trustee  of  the  electing 
trust  and  the  personal  representative,  if 
any,  are  uncertain  whether  a  section  645 
election  will  be  made  for  a  QRT,  the 
trustee  of  the  QRT  must  obtain  a  TIN  in 
the  name  of  the  QRT  as  required  under 
§  301.6109-l(a)(3)(i)  of  this  chapter  and 
must  file  a  Form  1041  for  the  short 
taxable  year  begirming  with  the 
decedent's  death  and  ending  December 
31  of  that  year  (unless,  the  QRT  is  not 
required  to  file  a  Form  1041  under 
section  6012  for  this  period). 

[2)  Requirement  to  amend  return  if 
section  645  election  is  made.  If  a  valid 
section  645  election  is  made  for  a  QRT 


after  a  Form  1041  is  filed  for  the  QRT 
pursuant  to  paragraph  (d)(l)(ii)(B)(l)  of 
this  section,  the  trustee  must  amend  the 
Form  1041.  The  trustee  must  indicate  on 
the  Form  1041  that  the  return  is  a  final 
return  and  must  attach  a  copy  of  the 
statement  described  in  paragraph  (c)  of 
this  section  to  the  amended  Form  1041 
filed  pursuant  to  this  paragraph.  In 
addition,  the  trustee  must  provide  the 
following  statement  at  the  top  of  the 
return:  "FILED  PURSUANT  TO  §  1.645- 
1."  The  QRT's  items  of  income, 
deduction,  and  credit  must  be  excluded 
from  the  amended  Form  1041  filed 
under  this  paragraph  and  must  be 
included  on  the  Form  1041  filed  for  the 
first  taxable  year  of  the  related  estate 
under  paragraph  (e)(2)(ii)(A)  of  this 
section,  if  there  is  a  personal 
representative,  or  for  the  first  taxable 
year  of  the  electing  trust  under  (e)(3)(ii) 
of  this  section,  if  there  is  no  personal 
representative.  The  section  645  election 
is  not  considered  made  upon  the  filing, 
under  this  paragraph,  of  an  amended 
Form  1041  for  the  QRT  with  the 
attached  statement.  To  be  valid,  a 
section  645  election  must  be  filed  in  the 
time  and  maimer  specified  in  paragraph 
(c)  of  this  section. 

(2)  Furnishing  TIN  to  payors— {i)  If 
there  is  a  personal  representative  for  a 
related  estate.  If  there  is  a  personal 
representative,  all  payors  of  an  electing 
trust  shall  be  furnished  a  Form  W-9. 
"Request  for  Taxpayer  Identification 
Number  and  Certification,"  or  an 
acceptable  substitute  Form  W-9  with 
the  name  of  the  related  estate  as  the 
primary  name  on  the  form,  the  name  of 
the  electing  trust  as  the  secondary  name 
on  the  form,  the  TIN  of  the  related 
estate,  and  the  address  of  the  trustee. 
The  form  must  be  signed  under 
penalties  of  perjury  by  the  personal 
representative.  See  section  3406  and  the 
regulations  thereunder  for  the 
information  to  include  on,  and  the 
maimer  of  executing,  the  Form  W-9, 
depending  on  the  type  of  reportable 
payments  made  by  the  payor  to  the 
trust. 

(ii)  If  there  is  no  personal 
representative.  If  there  is  no  personal 
representative,  the  trustee  of  the  electing 
trust  shall  furnish  a  Form  W-9  or  an 
acceptable  substitute  Form  W-9  with 
the  name  required  by,  and  the  TIN 
obtained  under,  §301. 61 09-1  (a)(4)(ii)(B) 
of  this  chapter.  See  section  3406  and  the 
regulations  thereunder  for  the 
information  to  include  on,  and  the 
manner  of  executing,  the  Form  W-9, 
depending  on  the  type  of  reportable 
payments  made  by  the  payor  to  the 
trust. 

(e)  Tax  treatment  and  general  filing 
requirements  of  electing  trust  and 
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related  estate  during  the  election 
period — (1)  Effect  of  election.  The 
section  645  election  once  made  is 
irrevocable. 

(2)  If  there  is  a  personal 
representative — (i)  Tax  treatment  of  the 
combined  electing  trust  and  related 
estate.  If  there  is  a  personal 
representative,  during  the  election 
period  the  personal  representative  treats 
the  electing  trust  as  part  of  the  related 
estate  for  all  purposes  of  subtitle  A  of 
the  Internal  Revenue  Code.  For 
example,  the  electing  trust  is  treated  as 
part  of  the  related  estate  for  purposes  of 
the  subchapter  S  shareholder 
requirements  of  section  1361(b)(1)  and 
the  special  offset  for  rental  real  estate 
activities  in  section  469(i)(4). 

(ii)  Filing  requirements— {A)  Filing  the 
Form  1041  for  the  combined  electing 
trust  and  related  estate  during  the 
election  period.  If  there  is  a  personal 
representative,  one  income  tax  return  is 
filed  under  the  name  and  TIN  of  the 
related  estate  for  the  electing  trust  and 
the  related  estate.  See  §  301.6109- 
l(a)(4)(ii)(A)(l)  of  this  chapter.  Except 
as  required  under  the  separate  share 
rule  of  section  663(c),  for  purposes  of 
filing  the  Form  1041  under  this 
paragraph  and  computing  the  tax,  the 
items  of  income,  deduction,  and  credit 
of  the  electing  trust  and  related  estate 
are  combined.  One  personal  exemption 
in  the  amount  of  $600  is  permitted 
under  section  642(b)  and  the  tax  is 
computed  under  section  1(e),  taking  into 
account  section  1(h),  for  the  combined 
taxable  income. 

(B)  Filing  a  Form  1041  for  the  electing 
trust  is  not  required.  The  trustee  of  the 
electing  trust  does  not  file  a  Form  1041 
for  the  electing  trust  diuing  the  election 
period.  In  certain  situations,  the  trustee 
of  a  QRT  may  be  required  to  file  a  Form 
1041  for  the  QRT's  short  taxable  year 
beginning  with  the  decedent's  date  of 
death  and  ending  December  31  of  that 
year.  See  paragraph  (d)(l)(ii)  of  this 
section. 

(iii)  Application  of  the  separate  share 
rules— {A)  Distributions  to  beneficiaries 
(other  than  to  a  share  (or  shares)  of  the 
combined  electing  trust  and  related 
estate).  Under  the  separate  share  rules  of 
section  663(c),  the  electing  trust  emd 
related  estate  are  treated  as  separate 
shares  for  purposes  of  computing 
distributable  net  income  (DNI)  and 
applying  the  distribution  provisions  of 
sections  661  and  662.  Further,  the 
electing  trust  share  or  the  related  estate 
share  may  each  contain  two  or  more 
shares.  Thus,  if  during  the  taxable  year, 
a  distribution  is  made  by  the  electing 
trust  or  the  related  estate,  the  DNI  of  the 
sheire  making  the  distribution  must  be 
determined  and  the  distribution 


provisions  of  sections  661  and  662  must 
be  applied  using  the  separately 
determined  DNI  applicable  to  the 
distributing  share. 

(B)  Adjustments  to  the  DNI  of  the 
separate  shares  for  distributions 
between  shares  to  which  sections  661 
and  662  would  apply.  A  distribution 
from  one  share  to  another  share  to 
which  sections  661  and  662  would 
apply  if  made  to  a  beneficiEiry  other  than 
another  share  of  the  combined  related 
estate  and  electing  trust  affects  the 
computation  of  the  DNI  of  the  share 
making  the  distribution  and  the  share 
receiving  the  distribution.  The  share 
making  the  distribution  reduces  its  DNI 
by  the  amoimt  of  the  distribution 
deduction  that  it  would  be  entitled  to 
under  section  661,  had  the  distribution 
been  made  to  another  beneficiary,  and, 
solely  for  purposes  of  calculating  DNI, 
the  share  receiving  the  distribution 
increases  its  gross  income  by  the  same 
amount.  The  distribution  has  the  same 
character  in  the  hands  of  the  recipient 
share  as  in  the  hands  of  the  distributing 
share.  The  following  example  illustrates 
the  provisions  of  this  paragraph 
(e)(2)(iii)(B): 

Example,  (i)  A's  will  provides  that  after  the 
payment  of  debts,  expenses,  and  taxes,  the 
residue  of  A's  estate  is  to  be  distributed  to 
Trust,  an  electing  trust.  The  sole  beneficiary 
of  Trust  is  C.  The  estate  share  has  $15,000 
of  gross  income,  $5,000  of  deductions,  and 
$10,000  of  taxable  income  and  DNI  for  the 
taxable  year  based  on  the  assets  held  in  A's 
estate.  During  the  taxable  year,  A's  estate 
distributes  $15,000  to  Trust.  The  distribution 
reduces  the  DNI  of  the  estate  share  by 
$10,000,  the  amount  of  the  distribution 
deduction  A's  estate  would  be  entitled  to  if 
A's  estate  made  the  distribution  to  a 
beneficiary  other  than  Trust. 

(ii)  For  the  same  taxable  year,  the  trust 
share  has  $25,000  of  gross  income  and  $5,000 
of  deductions.  None  of  the  modifications 
provided  for  under  section  643(a)  apply.  In 
calculating  the  DNI  for  the  trust  share,  the 
gross  income  of  the  trust  share  is  increased 
by  $10,000.  the  amount  of  the  reduction  in 
the  DNI  of  the  estate  share  as  a  result  of  the 
distribution  to  Trust.  Thus,  solely  for 
purposes  of  calculating  DNI,  the  trust  share 
has  gross  income  of  $35,000,  and  taxable 
income  of  $30,000.  Therefore,  the  trust  share 
has  $30,000  of  DNI  for  the  taxable  year. 

(iii)  During  the  same  taxable  year,  Trust 
distributes  $35,000  to  C.  The  distribution 
deduction  reported  on  the  Form  1041  filed 
for  A's  estate  and  Trust  is  $30,000.  As  a 
result  of  the  distribution  by  Trust  to  C,  C 
must  include  $30,000  in  gross  income  for  the 
taxable  year.  The  gross  income  reported  on 
the  Form  1041  filed  for  A's  estate  and  Trust 
is  $40,000. 

(iv)  Application  of  the  governing 
instrumen  t  req  uiremen  t  of  section 
642(c).  A  deduction  is  allowed  in 
computing  the  taxable  income  of  the 
combined  related  estate  and  electing 


trust  to  the  extent  permitted  under 
section  642(c)  for — 

(A)  Any  amount  of  the  gross  income 
of  the  related  estate  that  is  paid  or  set 
aside  during  the  taxable  year  pursuant 
to  the  terms  of  the  governing  instrument 
of  the  related  estate  for  a  purpose 
specified  in  section  170(c);  and 

(B)  Any  amount  of  gross  income  of  the 
electing  trust  that  is  paid  or  set  aside 
during  the  taxable  year  pursuant  to  the 
terms  of  the  governing  instrument  of  the 
electing  trust  for  a  purpose  specified  in 
section  170(c). 

(3)  //  (here  is  no  personal 
representative — (i)  Tax  treatment  of  the 
electing  trust.  If  there  is  no  personal 
representative,  during  the  election 
period  the  trustee  treats  the  electing 
trust  as  an  estate  for  all  purposes  of 
subtitle  A  of  the  Internal  Revenue  Code. 
Thus,  for  example,  an  electing  trust  is 
treated  as  an  estate  for  purposes  of  the 
set-aside  deduction  under  section 
642(c)(2),  the  subchapter  S  shareholder 
requirements  of  section  1361(b)(1),  and 
the  special  offset  for  rental  real  estate 
activities  under  section  469(i)(4).  The 
trustee  may  also  adopt  a  taxable  year 
other  than  a  calendar  year. 

(ii)  Filing  the  Form  1041  for  the 
electing  trust.  If  there  is  no  personal 
representative,  during  the  election 
period  the  trustee  of  the  electing  trust 
must  file  Form  1041  treating  the  trust  as 
an  estate.  See  §301.6109-l(a)(4)(ii)(B)  of 
this  chapter  for  rules  regarding  the  name 
and  TIN  to  be  used  in  filing  a  Form  1041 
under  this  paragraph  (e)(3)(iii).  Any 
return  filed  by  a  trustee  of  an  electing 
trust,  in  accordance  with  this  paragraph, 
shall  be  treated  under  section  6012  as  a 
return  filed  for  the  electing  trust  and  not 
as  a  return  filed  for  any  subsequently 
discovered  related  estate.  Accordingly, 
the  period  of  limitations  provided  in 
section  6501  for  assessments  with 
respect  to  a  subsequently  discovered 
related  estate  does  not  start  until  a 
return  is  filed  with  respect  to  the  related 
estate. 

(f)  Duration  of  election  period — (1)  In 
general.  The  election  period  begins  on 
the  date  of  the  decedent's  death  and 
terminates  on  the  day  before  the 
applicable  date.  The  election  does  not 
apply  to  successor  trusts. 

(2)  Definition  of  applicable  date — (i) 
Applicable  date  if  no  Form  706  (United 
States  Estate  (and  Generation  Skipping 
Transfer)  Tax  Return)  is  required  to  be 
filed.  If  a  Form  706  is  not  required  to  be 
filed  for  the  decedent's  estate,  the 
applicable  date  is  the  day  which  is  2 
years  after  the  date  of  the  decedent's 
death. 

(ii)  Applicable  date  if  a  Form  706  is 
required  to  he  filed.  If  a  Form  706  is 
required  to  be  filed  for  the  decedent's 
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estate,  the  applicable  date  is  the  day  that 
is  6  months  after  the  date  of  final 
determination  of  liability  for  estate  tax. 
Solely  for  purposes  of  determining  the 
applicable  date  under  section  645,  the 
date  of  final  determination  of  liability  is 
the  earliest  day  on  which  any  of  the 
following  has  occurred — 

(A)  The  issuance  by  the  Internal 
Revenue  Service  of  an  estate  tax  closing 
letter,  unless  a  claim  for  refund  with 
respect  to  the  estate  tax  is  filed  within 
six  months  after  the  issuance  of  the 
letter; 

(B)  The  final  disposition  of  a  claim  for 
refund,  as  defined  in  paragraph  (f)(2){iii) 
of  this  section,  that  resolves  the  liability 
for  the  estate  tax,  unless  suit  is 
instituted  within  six  months  after  a  final 
disposition  of  the  claim; 

(C)  The  execution  of  a  settlement 
agreement  with  the  Internal  Revenue 
Service  that  determines  the  liability  for 
the  estate  tax; 

(D)  The  issuance  of  a  decision, 
judgment,  decree,  or  other  order  by  a 
court  of  competent  jurisdiction 
resolving  the  liability  for  the  estate  tax 
imless  a  notice  of  appeal  or  a  petition 
for  certiorari  is  filed  within  90  days  after 
the  issuance  of  a  decision,  judgment, 
decree,  or  other  order  of  a  court;  or 

(E)  The  expiration  of  the  period  of 
limitations  for  assessment  of  the  estate 
tax  provided  in  section  6501. 

(iii)  Definition  affinal  disposition  of 
claim  for  refund.  For  purposes  of 
paragraph  (f)(2)(ii)(B)  of  this  section,  a 
claim  for  refund  shall  be  deemed  finally 
disposed  of  by  the  Secretary  when  all 
items  have  been  either  allowed  or 
disallowed.  If  a  waiver  of  notification 
with  respect  to  disallowance  is  filed 
with  respect  to  a  claim  for  refund  prior 
to  disallowance  of  the  claim,  the  claim 
for  refund  will  be  treated  as  disallowed 
on  the  date  the  waiver  is  filed. 

(iv)  Examples.  The  application  of  this 
paragraph  (f)(2)  is  illustrated  by  the 
following  examples: 

Example  1.  A  died  on  October  20, 1999. 
The  persona]  representative  of  As  estate  and 
the  trustee  of  Trust,  an  electing  trust,  made 
a  section  645  election.  A  Form  706  is  not 
required  to  be  filed  for  A's  estate.  The 
applicable  date  is  October  20,  2001 ,  the  day 
that  is  two  years  after  A's  date  of  death.  The 
last  day  of  the  election  period  is  October  19, 
2001.  Beginning  October  20,  2001,  Trust  will 
no  longer  be  treated  and  taxed  as  part  of  A's 
estate. 

Example  2.  Assume  the  same  facts  as 
Example  1,  except  that  a  Form  706  is 
required  to  be  filed  for  A's  estate.  The 
Internal  Revenue  Service  issues  an  estate  tax 
closing  letter  accepting  the  Form  706  as  filed 
on  March  15,  2001.  The  estate  does  not  file 
a  claim  for  refund  by  September  15,  2001,  the 
day  that  is  six  months  after  the  date  of 
issuance  of  the  estate  tax  closing  letter.  The 


final  determination  of  liability  is  March  15, 
2001  and  the  applicable  date  is  September 
15.  2001.  The  last  day  of  the  election  period 
is  September  14,  2001.  Beginning  September 
15,  2001,  Trust  will  no  longer  be  treated  and 
taxed  as  part  of  A's  estate. 

Example  3.  Assume  the  same  facts  as 
Example  1.  except  that  a  Form  706  is 
required  to  be  filed  for  A's  estate.  The  Form 
706  is  audited  and  a  notice  of  deficiency 
authorized  under  section  6212  is  mailed  to 
the  personal  representative  of  A's  estate  as  a 
result  of  the  audit.  The  personal 
representative  files  a  petition  in  Tax  Court. 
The  Tax  Court  issues  a  decision  resolving  the 
liability  for  estate  tax  on  December  14,  2003 
and  neither  party  appeals.  The  final 
determination  of  liability  is  December  14, 
2003.  The  applicable  date  is  )une  14,  2004, 
the  day  that  is  six  months  after  the  date  of 
final  determination  of  liability.  The  last  day 
of  the  election  period  is  June  13,  2004. 
Beginning  June  14,  2004,  Trust  will  no  longer 
be  treated  and  taxed  as  part  of  A's  estate. 

(g)  Personal  Representative  appointed 
after  the  section  645  election  is  made — 
(1)  Effect  on  the  election.  If  a  personal 
representative  for  the  related  estate  is 
not  appointed  until  after  the  trustee  has 
made  a  valid  section  645  election,  the 
personal  representative  is  deemed  to 
agree  to  the  election  and  to  accept  the 
associated  responsibilities  unless, 
within  60  days  of  appointment,  the 
personal  representative  notifies  the 
trustee  in  writing  of  the  personal 
representative's  refusal  to  agree  to  the 
election.  If  the  personal  representative 
refuses  to  agree  to  the  election,  the 
election  period  terminates  the  day 
before  the  effective  date  of  the  personal 
representative's  appointment.  If  the 
personal  representative  and  the  trustee 
are  the  same  person,  the  personal 
representative  cannot  refuse  to  agree  to 
the  election. 

(2)  Continuation  of  election  period.  If 
the  personal  representative  does  not 
refuse  to  agree  to  the  section  645 
election,  the  personal  representative  of 
the  related  estate  and  the  trustee  of  the 
electing  trust  must  file  amended  Forms 
1041  reflecting  the  items  of  income, 
deduction,  and  credit  of  the  related 
estate  and  the  electing  trust  for  all 
taxable  years  ending  after  the  death  of 
the  decedent.  If  the  period  of  limitations 
for  making  assessments  has  expired 
with  respect  to  the  electing  trust  for  any 
of  the  Forms  1041  filed  by  the  trustee, 
the  personal  representative  must  obtain 
a  TIN  for  the  related  estate  and  file 
Forms  1041  for  any  items  of  income, 
deduction,  and  credit  of  the  related 
estate  that  cannot  be  properly  included 
on  amended  forms  for  the  electing  trust. 

(3)  Termination  of  the  election  period. 
If  the  election  period  terminates  as  a 
result  of  the  personal  representative's 
refusing  to  agree  to  the  election,  the 
personal  representative  must  obtain  a 


new  TIN  for  the  related  estate.  The 
personal  representative  must  file  returns 
under  the  new  TIN  for  all  taxable  years 
of  the  related  estate  ending  after  the 
death  of  the  decedent.  The  trustee  of  the 
electing  trust  is  not  required  to  amend 
any  returns  filed  for  the  electing  trust 
during  the  election  period.  Following 
termination  of  the  election  period,  the 
trustee  of  the  electing  trust  must  obtain 
a  new  TIN  as  required  under 
§  301.6109-l(a)(4)(iii)  of  this  chapter. 

(h)  Treatment  of  an  electing  trust  and 
related  estate  following  termination  of 
the  election — (1)  The  share  (or  shares) 
comprising  the  electing  trust  is  deemed 
to  be  distributed  by  its  related  estate 
upon  termination  of  the  election  period. 
On  the  close  of  the  last  day  of  the 
election  period,  the  combined  related 
estate  and  electing  trust,  if  there  is  a 
personal  representative,  or,  the  electing 
trust,  if  there  is  no  personal 
representative,  is  deemed  to  distribute 
the  share  (or  shares,  as  determined 
under  section  663(c))  comprising  the 
electing  trust  to  a  new  trust  in  a 
distribution  to  which  sections  661  and 
662  apply.  Thus,  the  combined  related 
estate  and  electing  trust,  if  there  is  a 
personal  representative,  or  the  electing 
trust,  if  there  is  no  personal 
representative,  is  entitled  to  a 
distribution  deduction  to  the  extent 
permitted  under  section  661  in  the 
taxable  year  in  which  the  election 
period  terminates  as  a  result  of  the 
deemed  distribution.  The  new  trust 
shall  include  such  distribution  in  gross 
income  to  the  extent  required  under 
section  662. 

(2)  Filing  of  the  Form  1041  upon  the 
termination  of  the  section  645  election — 
(i)  If  there  is  a  personal  representative — 
If  there  is  a  personal  representative,  the 
Form  1041  filed  imder  the  name  and 
TIN  of  the  related  estate  for  the  taxable 
year  in  which  the  election  terminates 
includes — 

(A)  The  items  of  income,  deduction, 
and  credit  of  the  electing  trust 
attributable  to  the  period  beginning  with 
the  first  day  of  the  related  estate  and 
electing  trust's  taxable  year  and  ending 
with  the  last  day  of  the  election  period; 

(B)  The  items  of  income,  deduction, 
and  credit,  if  any,  of  the  related  estate 
for  the  taxable  year;  and 

(C)  A  deduction  for  the  deemed 
distribution  of  the  share  (or  shares) 
comprising  the  electing  trust  to  the  new 
trust  as  provided  for  under  paragraph 
(h)(1)  of  this  section. 

(ii)  //  there  is  no  personal 
representative.  If  there  is  no  personal 
representative,  the  taxable  year  of  the 
electing  trust  closes  on  the  last  day  of 
the  election  period.  A  Form  1041  is  filed 
in  the  manner  prescribed  under 
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paragraph  (e)(3)(ii)  of  this  section 
reporting  the  items  of  income, 
deduction,  and  credit  of  the  electing 
trust  for  the  short  period  ending  with 
the  last  day  of  the  election  period.  The 
Form  1041  filed  under  this  paragraph 
includes  a  distribution  deduction  for  the 
deemed  distribution  provided  for  under 
paragraph  (h)(1)  of  this  section.  The 
Form  1041  must  indicate  that  it  is  a 
final  return. 

(3)  Use  of  TINs  following  termination 
of  the  election.  Upon  termination  of  the 
section  645  election,  a  former  electing 
trust  must  obtain  a  new  TIN,  as  required 
under  §301.6109-l(a){4)(iii)  of  this 
chapter.  If  the  related  estate  continues 
after  the  termination  of  the  election 
period,  the  related  estate  must  continue 
to  use  the  TIN  assigned  to  the  estate 
during  the  election  period. 

(4)  Taxable  year  of  estate  and  trust 
upon  termination  of  the  election — (i) 
Estate.  Upon  termination  of  the  election, 
if  the  estate  will  continue,  the  taxable 
year  of  the  estate  is  the  same  taxable 
year  used  during  the  election  period. 

(ii)  Trust.  Upon  termination  of  the 
election,  the  taxable  year  of  the  new 
trust  is  the  calendar  year.  See  section 
644. 

(i)  Reserved. 

(j)  Effective  date.  This  section  applies 
on  or  after  the  date  final  regulations  are 
published  in  the  Federal  Register. 

Par.  5.  Section  1.671—4  is  amended  as 
follows: 

1 .  The  text  of  paragraph  (d)  is 
redesignated  paragraph  (d)(1)  and  a 
paragraph  heading  is  added  for  newly 
designated  paragraph  (d)(1). 

2.  Paragraph  (d)(2)  is  added 

3.  Paragraphs  (h)  and  (i)  are 
redesignated  as  paragraphs  (i)  and  (j). 

4.  New  paragraph  (h)  is  added. 
The  additions  and  revisions  read  as 

follows: 

§  1 .671  -4    Method  of  Reporting. 

***** 

(d)  Due  date  and  other  requirements 
with  respect  to  statement  required  to  be 

furnished  by  trustee — (1)  In  general. 

*   *   * 

(2)  Statement  for  the  taxable  year 
ending  with  the  death  of  the  grantor  or 
other  person  treated  as  the  owner  of  the 
trust.  If  a  trust  ceases  to  be  treated  as 
owned  by  the  grantor,  or  other  person, 
by  reason  of  the  death  of  that  grantor  or 
other  person  (decedent),  the  due  date  for 
the  statement  required  to  be  furnished 
for  the  taxable  year  ending  with  the 
death  of  the  decedent  shall  be  the  date 
specified  by  section  6034A(a)  as  though 
the  decedent  had  lived  throughout  the 
decedent's  last  taxable  year.  See 
paragraph  (h)  of  this  section  for  special 
reporting  rules  for  a  trust  or  portion  of 


the  trust  that  ceases  to  be  treated  as 
owned  by  the  grantor  or  other  person  by 
reason  of  the  death  of  the  grantor  or 
other  person. 

***** 

(h)  Reporting  rules  for  a  trust,  or 
portion  of  a  trust,  that  ceases  to  be 
treated  as  owned  by  a  grantor  or  other 
person  by  reason  of  the  death  of  the 
grantor  or  other  person — (1)  Definition 
of  decedent.  For  purposes  of  this 
paragraph  (h),  the  decedent  is  the 
grantor  or  other  person  treated  as  the 
owner  of  the  trust,  or  portion  of  the 
trust,  under  subpart  E,  part  I,  subchapter 
J,  chapter  1  of  the  Internal  Revenue 
Code  on  the  date  of  death  of  that  person. 

(2)  In  general.  The  provisions  of 

§  1.671-4  apply  to  a  trust,  or  portion  of 
a  trust,  treated  as  owned  by  a  decedent 
for  the  taxable  year  that  ends  with  the 
decedent's  death.  Following  the  death  of 
the  decedent,  the  trust  or  portion  of  a 
trust  that  ceases  to  be  treated  as  owned 
by  the  decedent,  by  reason  of  the  death 
of  the  decedent,  may  no  longer  report 
under  §  1.671-4.  A  trust,  all  of  which 
was  treated  as  owned  by  the  decedent, 
must  obtain  a  new  TIN  upon  the  death 
of  the  decedent,  if  the  trust  will 
continue  after  the  death  of  the  decedent. 
See  §301.6109-l(a)(3)(i)  of  this  chapter 
for  rules  regarding  obtfiining  a  TIN  upon 
the  death  of  the  decedent.  An  electing 
trust  as  defined  in  §  1.645-l{b)(2)  is  not 
required  to  obtain  a  TIN  following  the 
death  of  the  decedent.  A  qualified 
revocable  trust,  as  defined  in  section 
645(b)  and  §  1.645-l(b)(l),  for  which  a 
section  645  election  will  be  made,  need 
not  obtain  a  TIN.  See  §  301. 6109-1  (a)(4) 
of  this  chapter  and  §  1.645- 
l(d)(l)(ii)(A). 

(3)  Special  rules — (i)  Trusts  reporting 
pursuant  to  paragraph  (a)  of  this  section 
for  the  taxable  year  ending  with  the 
decedent's  death.  The  due  date  for  filing 
of  a  return  pursuant  to  paragraph  (a)  of 
this  section  for  the  taxable  year  ending 
with  the  decedent's  death  shall  be  the 
due  date  provided  for  under  §  1.6072- 
1(a)(2).  The  return  filed  under  this 
paragraph  for  a  trust  all  of  which  was 
treated  as  owned  by  the  decedent  must 
indicate  that  it  is  a  final  return. 

(ii)  Trust  reporting  pursuant  to 
paragraph  (b)(2)(B)  of  this  section  for 
the  taxable  year  of  the  decedent's  death. 
A  trust  that  reports  pursuant  to 
paragraph  (b)(2)(B)  of  this  section  for  the 
taxable  year  ending  with  the  decedent's 
death  must  indicate  on  each  Form  1096 
(Annual  Summary  and  Transmittal  of 
the  U.S.  Information  Retiuns)  that  it 
files  (or  appropriately  on  magnetic 
media)  for  the  taxable  year  ending  with 
the  death  of  the  decedent  that  it  is  the 
final  return  of  the  trust. 


(iii)  Trust  reporting  under  paragraph 
(b)(3)  of  this  section.  If  a  trust  has  been 
filing  under  paragraph  (b)(3)  of  this 
section,  the  trustee  may  not  report 
under  that  paragraph  if  any  portion  of 
the  trust  has  a  short  taxable  year  by 
reason  of  the  death  of  the  decedent  and 
the  portion  treated  as  owned  by  the 
decedent  does  not  terminate  on  the 
death  of  the  decedent. 
***** 

(4)  Effective  date.  This  paragraph  (h) 
applies  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 

Par.  6.  Section  1.6072-1  is  amended 
as  follows: 

1.  The  text  of  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1)  and  a 
paragraph  heading  is  added  for  newly 
designated  paragraph  (a)(1). 

2.  Paragraph  (a)(2)  is  added. 
The  additions  are  as  follows: 

§  1 .6072-1    Time  for  filing  returns  of 
individuals,  estates,  and  trusts. 

(a)  In  general — (1)  Returns  of  income 
for  individuals,  estates  and  trusts.*  *   * 

(2)  Return  of  trust,  or  portion  of  a 
trust,  treated  as  owned  by  a  decedent — 
(i)  In  general.  In  the  case  of  a  return  of 
a  trust,  or  portion  of  a  trust,  that  was 
treated  as  owned  by  a  decedent  under 
subpart  E  (section  671  and  following), 
part  I,  subchapter  J,  chapter  1  of  the 
Internal  Revenue  Code  as  of  the 
decedent's  date  of  death  that  is  filed  in 
accordance  with  §  1.671— 4(a)  for  the 
fractional  part  of  the  year  ending  with 
the  date  of  death  of  the  decedent,  the 
due  date  of  such  return  shall  be  the 
fifteenth  day  of  the  fourth  month 
following  the  close  of  the  12-month 
period  which  began  with  the  first  day  of 
such  fractional  part  of  the  year. 

(ii)  Effective  aate.  This  paragraph 
(a)(2)  applies  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  7.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *   * 

Par.  8.  Section  301.6109-1  is 
amended  as  follows: 

1.  Paragraph  (a)(2)(iii)  is  removed. 

2.  Paragraphs  (a)(3)  through  (a)(6)  are 
added. 

The  additions  are  as  follows: 

§301.6109-1     Identifying  numbers. 

(a)*   *   * 

(3)  Obtaining  a  taxpayer  identification 
number  for  a  trust,  or  portion  of  a  trust, 
following  the  death  of  the  individual 


Federal  Register /Vol.  65,  No.  243 /Monday.  December  18,  2000  /  Proposed  Rules  79023 


treated  as  the  owner — (i)  In  general — (A) 
A  trust  all  of  which  was  treated  as 
owned  by  a  decedent.  In  general,  a  trust 
all  of  which  is  treated  as  owned  by  a 
decedent  under  subpart  E  (section  671 
and  following),  part  1,  subchapter  J, 
chapter  1  of  the  Internal  Revenue  Code 
as  of  the  decedent's  date  of  death  must 
obtain  a  new  taxpayer  identification 
number  following  the  death  of  the 
decedent  if  the  trust  will  continue  after 
the  death  of  the  decedent.  See,  however, 
§  301.6109-l(a)(4)  for  rules  regarding 
obtaining  a  taxpayer  identification 
number  for  a  qualified  revocable  trust, 
as  defined  in  section  645(b)(1),  for 
which  a  section  645  election  has  been 
or  will  be  made. 

(B)  Taxpayer  identification  numbers 
of  trust  with  multiple  owners.  With 
respect  to  a  portion  of  a  trust  treated  as 
owned  imder  subpart  E  (section  671  and 
following),  part  1,  subchapter  J,  chapter 
1  of  the  Internal  Revenue  Code  by  a 
decedent  as  of  the  date  of  the  decedent's 
death,  if,  following  the  death  of  the 
decedent,  the  portion  treated  as  owned 
by  the  decedent  remains  part  of  the 
original  trust  and  the  other  portion  (or 
portions)  of  the  trust  continue  to  report 
imder  the  taxpayer  identification 
number  assigned  to  the  trust  prior  to  the 
decedent's  death,  the  portion  of  the  trust 
treated  as  owned  by  the  decedent  prior 
to  the  decedent's  death  continues  to 
report  under  the  taxpayer  identification 
number  used  for  reporting  by  the  other 
portion  (or  portions)  of  the  trust. 

(ii)  Furnishing  correct  taxpayer 
identification  number  to  payors 
following  the  death  of  the  decedent.  If 
the  trust  continues  after  the  death  of  the 
decedent  and  is  required  to  obtain  a 
new  taxpayer  identification  number 
imder  paragraph  (a)(3)(i)(A)  of  this 
section,  the  trustee  must  furnish  payors 
with  a  new  Form  W-9,  or  an  acceptable 
substitute  Form  W-9,  containing  the 
new  taxpayer  identification  nimiber 
required  under  paragraph  (a)(3)(i)(A)  of 
this  section,  the  name  of  the  trust,  and 
the  address  of  the  trustee. 

(4)  Taxpayer  identification  numbers  if 
a  section  645  election  has  been,  or  vnll 
be,  made — (i)  Definitions.  For  purposes 
of  this  paragraph  (a)(4),  the  terms 
qualified  revocable  trust  (QRT),  electing 
trust,  related  estate,  election  period,  and 
personal  representative  shall  have  the 
meanings  provided  in  §  1.645-1  (b)  of 
this  chapter. 

(ii)  Taxpayer  identification  number  to 
be  used  during  the  election  period — (A) 
//  there  is  a  personal  representative — ( 1 ) 


In  general.  If  there  is  a  personal 
representative  for  a  related  estate,  a 
taxpayer  identification  number  does  not 
need  to  be  obtained  for  an  electing  trust. 
The  personal  representative  of  the 
related  estate  must  obtain  a  taxpayer 
identification  nimiber  in  the  name  of  the 
estate.  A  trustee  of  a  QRT  for  which  a 
section  645  election  will  be  made  and 
the  personal  representative  of  the 
related  estate,  if  any,  may  choose  to  treat 
the  QRT  as  an  electing  trust  and  not 
obtain  a  taxpayer  identification  number 
for  the  trust.  See  §  1.645-l(d)(l)(ii)(A)  of 
this  chapter.  If  the  personal 
representative  knows  that  a  section  645 
election  has  been  made  for  an  electing 
trust  or  will  be  made  for  a  QRT  at  the 
time  the  personal  representative  files 
the  Form  SS-4,  "Application  for 
Employer  Identification  Number,"  for 
the  related  estate,  the  personal 
representative  may  enter  the  name  of 
the  trust  as  a  secondary  name  on  the 
form.  All  returns  filed  for  the  combined 
related  estate  and  electing  trust  during 
the  election  period  must  be  filed  using 
the  name  of  the  related  estate  as  the 
primary  name  on  the  return. 

(2)  Obligations  of  persons  who  make 
payments  to  electing  trusts.  Any  payor 
that  is  required  to  file  an  information 
return  with  respect  to  payments  of 
income  or  proceeds  to  an  electing  trust 
must  show  the  name  of  the  related 
estate,  as  the  primary  name  on  the 
return,  the  name  of  the  electing  trust  as 
the  secondary  name  on  the  return,  and 
the  taxpayer  identification  number  of 
the  related  estate  on  the  return. 
Nevertheless,  the  statement  to  recipients 
must  be  furnished  by  the  payor  to  the 
trustee  of  the  trust,  rather  than  the 
personal  representative  of  the  related 
estate.  Under  these  circumstances,  the 
payor  satisfies  all  information  reporting 
sections  that  require  the  payor  to  show 
the  name  and  taxpayer  identification 
number  of  the  payee  on  the  information 
retiuTi  and  to  furnish  the  statement  to 
recipients  to  the  person  whose  taxpayer 
identification  number  is  required  to  be 
shovel  on  the  form. 

(B)  //  there  is  no  personal 
representative.  If  there  is  no  personal 
representative  for  a  related  estate,  the 
trustee  of  an  electing  trust  must  obtain 
a  taxpayer  identification  number  as  an 
estate.  "The  name  entered  on  the  Form 
SS-4  filed  by  the  trustee  must  be  the 
name  of  the  trust  followed  by  "filing  as 
an  estate  under  section  645."  Any 
returns  filed  by  the  electing  trust  in 
accordance  with  section  645  during  the 


election  period  must  be  filed  under  the 
name  required  to  be  entered  on  the 
Form  SS— 4  under  this  paragraph  and 
under  the  taxpayer  identification 
number  obtained  pursuant  to  this 
paragraph.  A  trustee  of  a  QRT  for  which 
a  section  645  election  will  be  made  may 
choose  to  treat  the  QRT  as  an  electing 
trust  and  obtain  a  taxpayer 
identification  number  as  an  estate  under 
this  paragraph  and  not  as  a  trust.  See 
§1. 645-1  (d)(l)(ii)(A)  of  this  chapter. 

(iii)  Taxpayer  identification  number 
to  be  used  by  a  trust  upon  termination 
of  the  election  period.  Upon  the 
termination  of  the  election  period,  the 
trustee  must  obtain  a  taxpayer 
identification  nimiber  in  the  name  of  the 
new  trust.  If  there  is  no  personal 
representative  and  the  trustee  obtained 
a  taxpayer  identification  number  under 
paragraph  (a)(4)(ii)(B)  of  this  section  for 
the  trust  to  file  as  an  estate  under 
section  645,  the  trustee  must  obtain  a 
new  taxpayer  identification  number  for 
the  new  trust.  See  §  1.645-1  (h)  of  this 
chapter  for  rules  regarding  the  treatment 
of  an  electing  trust  upon  termination  of 
the  election  period.  The  trustee  must 
furnish  to  all  payors  of  the  trust  a 
completed  Form  W-9  or  acceptable 
substitute  Form  W-9  signed  under 
penalties  of  perjury  by  the  trustee 
providing  each  payor  with  the  name  of 
the  new  trust,  the  TIN  required  to  be 
used  under  this  paragraph  (a)(4)(iii).  and 
the  address  of  the  trustee. 

(5)  Persons  treated  as  payors.  For 
purposes  of  paragraphs  (a)(2),  (3),  and 
(4)  of  this  section,  a  payor  is  a  person 
described  in  §§  1.671-4(b)(4)  and  1.645- 
l<b)(7)  of  this  chapter. 

(6)  Effective  date.  Paragraphs  (a)(3), 
(4),  and  (5)  of  this  section  apply  on  or 
after  the  date  final  regulations  are 
published  in  the  Federal  Register. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Par.  10.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§602.101    0MB  Control  numbers. 

*         *         *         •         * 

(b)*  *  * 
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CFR  part  or  section  where  identified  and  described 


Current  OMB 
control  No. 


1.645-1 


1545-1578 


David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  00-31648  Filed  12-15-00;  8:45  am] 

BILLING  CODE  4630-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 

RIN  1024-AC82 

Special  Regulations,  Areas  of  ttie 
National  Parl(  System 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  nile. 

summary:  The  National  Park  Service 
(NPS)  is  proposing  to  phase  out 
snowmobile  use  in  Yellowstone 
National  Park,  the  John  D.  Rockefeller, 
Jr.,  Memorial  Parkway,  and,  with  some 
exceptions,  in  Grand  Teton  National 
Park,  and  to  prohibit  snowplane  use  in 
Grand  Teton  National  Park,  by  the 
winter  of  2003-2004.  We  also  are 
proposing  interim  measures  to  limit  the 
impacts  of  snowmobiles  before  their  use 
is  prohibited.  This  proposal  is  in 
conjimction  with  the  Winter  Use 
Management  Plan  and  FEIS  written  for 
the  three  NPS  areas  and  implements 
provisions  of  the  Record  of  Decision 
from  that  Management  Plan.  That 
Record  of  Decision,  overall,  will  shift 
oversnow  motorized  use  of  the  parks 
from  snowmobile  use  to  snowcoach  use, 
to  allow  continued  winter  use  of  the 
parks  while  eliminating  the  impacts  on 
park  resources  and  values  from 
snowmobile  use. 

DATES:  Written  conunents  will  be 
accepted  through  January  17,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to:  National  Park  Service, 
Ranger  Activities  Division,  1849  C 
Street,  NW..  Room  7408,  Washington, 
DC  20240.  Fax:  (202)  208-6756.  Email: 
W  ASO_Regulations@nps  .gov . 
FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Program  Manager. 
National  Park  Service,  1849  C  Street, 
N.W.,  Room  7413,  Washington,  DC 
20240.  Telephone:  (202)  208^206.  Fax: 
(202)  208-6756.  Email: 
Kym_Hall@nps.gov. 


SUPPLEMENTARY  INFORMATION: 
Background 

Much  of  the  public  use  of  these  three 
parks  in  winter  is  snowmobile  use.  In 
the  winter  of  1999-2000,  76,571  visitor- 
days  of  snowmobile  use  occurred  in 
Yellowstone,  representing  over  60 
percent  of  all  visitors,  and  23,399 
visitor-days  of  snowmobile  use  occurred 
in  the  Parkway.  Less  snowmobile  use 
occxured  in  Grand  Teton,  with  1,329 
visitor-days  of  snowmobile  use  on  the 
Continental  Divide  Snowmobile  Trail 
that  traverses  the  park  and  2,867  visitor- 
days  of  snowmobile  use  on  other  park 
trails.  On  Jackson  Lake  in  Grand  Teton, 
there  also  were  1 ,091  visitor-days  of  the 
use  of  snowplanes — ski-mounted  motor 
vehicles,  driven  across  the  ice  by  rear- 
mounted  propellers.  In  Yellowstone  and 
the  Parkway,  snowcoaches — larger 
vehicles,  comparable  to  passenger  vans 
(which  often  are  converted  vans) — also 
operate  on  routes  open  to  snowmobile 
use.  This  motorized,  oversnow  use  of 
the  parks  is  a  relatively  recent 
development,  with  virtually  no  such  use 
present  in  the  parks  in  the  1970s. 

In  May  1997,  the  National  Park 
Service  was  sued  in  U.S.  District  Court 
for  the  District  of  Columbia  by  The 
Fund  for  Animals,  Biodiversity  Legal 
Foimdation,  Predator  Project,  Ecology 
Center,  and  five  individuals  for 
allegedly  failing  to  comply  with  the 
National  Park  Service's  Organic  Act  (16 
U.S.C.  1—4),  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  the 
Endangered  Species  Act  (ESA),  and 
other  federal  laws  and  regulations  in 
connection  with  winter  use  in  these 
three  contiguous  parks.  The  NPS 
subsequently  settled  the  suit,  in  part,  by 
an  agreement  to  prepare  a  winter  use 
plan  for  all  three  parks,  based  on  a 
comprehensive  environmental  impact 
statement  (EIS). 

Nine  cooperating  agencies  joined  the 
NPS  in  the  preparation  of  the  EIS.  They 
are  the  U.S.  Forest  Service;  the  States  of 
Idaho,  Montana,  and  Wyoming;  and  the 
Counties  of  Gallatin  and  Park,  Montana, 
Park  and  Teton,  Wyoming,  and 
Fremont,  Idaho.  To  develop  the  scope  of 
the  winter  use  plan,  scoping  brochures 
were  mailed  to  about  6,000  interested 
parties,  12  public  meetings  were  held  in 
the  Greater  Yellowstone  Area,  4  public 


meetings  were  held  in  other  parts  of  the 
country,  and  about  2,000  public 
comments  were  considered.  In  July 
1999,  the  NPS  published  a  draft  EIS  for 
public  comment.  Five  public  hearings 
were  held  in  the  region,  and  one  in 
Colorado.  About  46,500  public 
comments  were  received  by  the 
December  1999  deadline. 

Separately,  in  January  1999,  the  NPS 
received  a  petition  for  rulemaking  from 
the  Bluewater  Network  and  some  60 
other  conservation  organizations, 
requesting  that  we  begin  immediate 
rulemaking  to  prohibit  snowmobile  use 
within  the  44  units  of  the  national  park 
system  in  which  it  is  allowed,  including 
the  three  parks  involved  in  this 
rulemaking.  That  petition  prompted  an 
agency  review  of  our  policies  and 
practices  on  snowmobile  use  in  parks. 
As  part  of  that  review,  the  NPS 
conducted  a  survey  of  parks  in  which 
snowmobile  use  is  currently  allowed. 
The  survey  gathered  information  from 
each  relevant  park  on  such  matters  as 
the  basis  on  which  a  decision  was 
originally  made  to  allow  snowmobile 
use  in  that  park;  how  extensive  that  use 
is;  what  is  known  about  the  impacts  of 
that  use  on  park  resources  and  values, 
including  the  enjoyment  of  other 
visitors;  and  what  monitoring,  if  any,  is 
conducted  to  determine  those  impacts. 
Additionally,  the  NPS  also  held  a  two- 
day  snowmobile  "summit"  in  February 
2000  at  which  officials  from  the 
Department  of  the  Interior  (including 
the  Office  of  the  Solicitor)  and  the 
National  Park  Service  (including  edl  but 
one  of  the  44  affected  parks)  reviewed 
the  snowmobile  use  now  occurring  in 
the  national  park  system.  We  learned 
through  the  survey  and  the  snowmobile 
"summit"  that  much  of  the  snowmobile 
use  that  occurs  in  the  national  park 
system  is  not  consistent  with 
management  objectives  or  the  protection 
of  park  resources  and  values,  and  is  not 
in  compliance  with  the  requirements  of 
the  two  executive  orders  and  the  NPS 
general  regulations  on  snowmobile  use. 

In  Aprir2000,  the  Department  and 
NPS  publicly  announced  an  intention  to 
propose  changes  in  the  snowmobile  use 
allowed  in  parks,  including  the  three 
parks  involved  here,  to  protect  park 
resources  and  values,  to  meet 
management  objectives  for  the  parks. 
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and  to  come  into  compliance  with  the 
legal  requirements  applying  to  that  use. 
The  final  EIS  (FEIS)  for  winter  use  in 
these  three  parks  was  published  on 
October  10,  2000,  and  notice  of  its 
availability  was  published  in  the 
Federal  Register  on  October  20,  2000. 
65  FR  63,076.  A  Record  of  Decision  on 
the  winter  use  plan  for  the  parks  was 
signed  on  November  22,  2000.  These 
regulations  are  necessary  to  implement 
portions  of  that  decision,  which 
generally  emphasizes  cleaner,  quieter 
access  to  the  parks  using  the 
technologies  available  today. 

Existing  Laws  and  Regulations 

Snowmobile  use  in  national  parks  is 
subject  to  the  provisions  of  various  laws 
and  regulations,  principally  the  NPS 
Organic  Act,  the  Clean  Air  Act,  two 
Executive  Orders,  and  NPS  regulations. 

NPS  Organic  Act 

Section  1  of  the  NPS  Organic  Act  (16 
use  1)  provides  that  the  NPS: 

*   *  *  shall  promote  and  regulate  the  use  of 
the  Federal  areas  known  as  national  parks, 
monuments,  and  reservation  *   *   *  by  such 
means  and  measures  as  conform  td  the 
fundamental  purpose  of  the  said  parks, 
monuments,  and  reservations,  which  purpose 
is  to  conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wild  life  therein 
and  to  provide  for  the  enjoyment  of  the  same 
in  such  manner  and  by  such  means  as  will 
leave  them  unimpaired  for  the  enjoyment  of 
future  generations. 

This  prohibition  on  impairment  is  the 
single  most  important  statutory 
direction  Congress  has  provided  for  the 
management  of  the  national  parks. 

NPS  Directors  Order  #55  details  how 
the  NPS  interprets  and  implements  the 
Organic  Act's  prohibition  on 
impairment.  Key  elements  include: 

An  impairment  is  defined  to  be  an 
impact  on  a  park's  resources  and  values 
that  harm  the  integrity  of  that  park's 
resources  and  values.  The  Service  may 
not  allow  the  impairment  of  park 
resources  and  values,  unless  directly 
and  specifically  provided  for  by  statute. 

The  resources  and  values  to  which 
this  standard  applies  are  a  park's 
scenery,  natural  and  historic  objects, 
and  wildlife;  the  natural  forces  and 
conditions  that  create  and  sustain  those 
resources;  and  opportunities  for  public 
enjoyment  of  them.  Resources  and 
values  that  are  particularly  relevant  to 
snowmobile  use  in  these  parks  include, 
to  the  extent  present  in  the  parks, 
natural  visibility,  natural  soundscapes 
and  smells;  water  and  air  resources; 
soils;  wilderness  qualities;  native  plants 
and  animals;  and  opportunities  for 
public  enjoyment  of  the  parks'  resovuces 
and  values. 


In  its  decision-making  as  to  whether 
particular  impacts  to  park  resources  and 
values  constitute  an  impairment,  the 
NPS  must  assure  the  preservation  of  the 
high  public  value  and  integrity  of  the 
national  park  system,  the  national 
dignity  of  parks,  the  superlative 
environmental  quality  of  parks,  and  the 
important  role  of  parks  in  providing 
benefit  and  inspiration  for  all  the  people 
of  the  United  States. 

When  the  NPS  determines  that  an 
ongoing  activity  is  causing  an 
impairment,  the  Service  must  take 
appropriate  action,  to  the  extent 
possible  within  the  Service's  authorities 
and  available  resoiuces,  to  eliminate  the 
impairment. 

Clean  Air  Act 

The  Clean  Air  Act  includes  several 
provisions  relevant  to  snowmobile  use 
in  these  national  parks.  Under  the  Clean 
Air  Act,  federal  agencies  must  enstire 
that  any  activities  occiuring  within 
federal  lands  do  not  cause  or  contribute 
to  a  violation  of  any  State  or  National 
Ambient  Air  Quality  Standards,  set  to 
protect  the  public  from  the  harmful 
effects  of  air  pollutants.  Yellowstone 
and  Grand  Teton  are  Class  I  areas  under 
the  Prevention  of  Significant 
Deterioration  program,  meaning  that 
they  are  subject  to  the  strictest  limits  on 
the  maximum  allowable  increases  of  air 
pollutants;  only  small  increases  in 
particulate  matter  (PM),  nitrogen 
dioxide  and  sulfur  dioxide  are 
allowable.  The  Act  also  requires  the 
prevention  of  any  future  impairment 
and  the  remedying  of  any  existing 
visibility  impairment  in  Class  I  federal 
areas.  By  EPA  regulation,  visibility 
impairment  is  defined  as  any 
perceptible  change  in  visibility.  EPA  has 
published  regulations  to  ensure 
reasonable  progress  toward  the  national 
visibility  goal;  in  particular,  states  are 
required  to  develop  plans  to  achieve 
steady  and  continuing  reductions  in 
emissions  that  contribute  to  visibility 
impairment,  with  the  goal  of  restoring 
natural  visibility  by  2060.  The  Act 
provides  that  the  NPS  has  an  affirmative 
responsibility  to  protect  the  air  quality 
related  values  of  the  parks.  EPA  has  the 
authority  under  the  Act  to  establish 
national  standards  for  emissions  of  air 
pollutants  from  snowmobiles,  but  has 
not  yet  done  so.  If  EPA  does  establish 
snowmobile  emission  standards,  past 
practices  indicate  that  there  likely  will 
be  a  few  years  before  manufactvu^rs  are 
required  to  have  newly-manufactiu-ed 
snowmobiles  comply  with  the  emission 
standards. 


Executive  Orders 

Executive  Order  11644  on  ofi^-road 
vehicle  use.  issued  by  President  NTixon 
in  1972.  provides,  among  other  things, 
that  snowmobile  use  may  be  allowed  in 
national  parks  only  if  NPS  determines 
that  the  snowmobile  use  on  those  areas 
and  trails  will  not  adversely  affect  the 
park's  natural,  aesthetic,  or  scenic 
values.  It  requires  NPS  to  monitor  the 
effects  of  authorized  snowmobile  use  in 
parks.  It  also  requires  NPS;  on  the  basis 
of  the  information  gathered  through  that 
monitoring,  to  close  or  change  the  areas 
and  trails  open  to  snowmobile  use  as 
necessary  to  avoid  adverse  effects  on  the 
park's  natural,  aesthetic,  or  scenic 
values. 

Executive  Order  11989,  also  on  off- 
road  vehicle  use,  issued  by  President 
Carter  in  1977,  requires  NPS,  whenever 
it  determines  that  the  use  of 
snowmobiles  will  cause  or  is  causing 
considerable  adverse  effects  on  the 
natural  resources  of  a  park,  to  take  st6ps 
to  prevent  those  effects,  including 
immediately  halting  that  use. 

NPS  Regulations 

NPS  general  regulations  on 
snowmobile  use,  36  CFR  2.18(c),  state 
that: 

The  use  of  snowmobiles  is  prohibited, 
except  on  designated  routes  and  water 
surfaces  that  are  used  by  motor  vehicles 
or  motorboats  during  other  seasons. 
Routes  and  water  surfaces  designated 
for  snowmobile  use  shall  be 
promulgated  as  special  regulations. 
Snowmobiles  are  prohibited  except 
where  designated  and  only  when  their 
use  is  consistent  with  the  park's  natural, 
cultiu-al,  scenic  and  aesthetic  values, 
safety  consideradons,  park  management 
objectives,  and  vtdll  not  distiub  wildlife 
or  damage  park  resources." 

The  three  parks  subject  to  these 
proposed  regulations  have  park  specific 
regulations  that  designate  areas  and 
routes  open  to  snowmobile  (and 
snowplane)  use. 

Impacts  to  Park  Resources  and  Values 

The  NPS  has  determined  that  the 
snowmobile  use  occurring  in  all  three 
parks,  and  the  snowplane  use  occiuring 
in  Grand  Teton,  harms  the  integrity  of 
the  resources  and  values  of  the  parks, 
and  therefore  constitutes  an 
impairment.  We  have  also  determined 
that  the  snowmobile  use  occurring  in  all 
three  parks  is  inconsistent  with  the 
requirements  of  the  Clean  Air  Act. 
Executive  Orders  11644  and  11989.  the 
NPS's  general  snowrmobile  regulations, 
and  NPS  management  objectives  for  the 
parks.  The  types  of  impacts  on  which 
these  determinations  are  based  eire 
summarized  below. 
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Natural  Soundscapes 

The  impact  of  noise  from 
snowmobiles  and  snowplanes  on  the 
natural  soundscapes  of  all  three  parks  is 
one  of  the  reasons  that  their  current  use 
causes  an  impairment  of  the  resources 
and  values  of  the  park,  which  is 
prohibited  by  the  NPS  Organic  Act,  is 
inconsistent  with  Executive  Orders, 
NPS  regulations,  and  NPS  management 
objectives. 

The  NPS  has  drawn  on  four  separate 
studies  of  the  existing  natural 
backgroimd  and  human-generated 
sound  levels  in  the  parks,  as  explained 
in  the  FEIS. 

In  open  terrain  with  a  quiet 
background,  the  sound  of  a  single 
snowmobile  is  audible  for  about  4,120 
feet,  a  group  of  foiu'  snowmobiles  for 
7,510  feet,  and  a  single  snowplane  for 
7,340  feet.  By  comparison,  an 
automobile  in  the  same  circiunstances  is 
audible  for  2,330  feet.  According  to 
daytime  audibility  monitoring,  in 
Yellowstone,  snowmobile  noise  can  be 
heard  95  percent  of  the  time  by  visitors 
at  Old  Faithful  and  87  percent  of  the 
time  at  the  Grand  Canyon  of  the 
Yellowstone;  in  the  Parkway,  63  percent 
of  the  time  at  Flagg  Ranch;  and  in  Grand 
Teton,  snowmobile  or  snowplane  noise 
can  be  heard  44  percent  of  the  time  at 
Colter  Bay. 

Wildlife 

The  impact  on  wildlife  from 
snowmobile  use  is  one  of  the  reasons 
that  the  use  causes  an  impairment  of  the 
resources  and  values  of  Yellowstone 
and  in  all  three  parks  is  inconsistent 
with  Executive  Orders,  NPS  regidations, 
and  NPS  management  objectives. 

The  impact  on  wildlife  from 
snowmobile  use  is  documented  not  only 
in  the  FEIS  but  also  in  a  report  to  the 
federal  interagency  Greater  Yellowstone 
Coordinating  Committee,  Effects  of 
Winter  Recreation  on  Wildlife  of  the 
Greater  Yellowstone  Area:  A  Literature 
Review  and  Assessment  (T.  Olliff,  K. 
Legg,  and  B.  Kaeding,  editors.  1999) 

Snowmobile  use  in  the  parks  takes 
place  during  the  season  when  animals 
are  most  stressed  by  high  snow  depths, 
extreme  cold,  and  food  shortages. 
Distiubance  or  harassment  of  wildlife 
during  this  sensitive  time  can  adversely 
affect  individual  animals  and,  in  some 
cases,  populations  as  a  whole.  One 
review,  cited  in  the  FEIS,  of  232 
publications  on  the  impacts  of 
recreation  on  wildlife  concluded  that 
recreational  users,  because  of  their 
niunbers  and  sometimes  inappropriate 
behavior,  were  causing  severe  impacts 
because  of  harassment  and  the 
habituation  of  particular  species.  In 


these  parks,  bison,  elk,  moose,  and  deer 
travel  on  roadways  groomed  for 
snowmobile  use,  which  can  lead  to 
collisions  with  or  other  disturbance  of 
the  wildlife.  Wildlife  movements  are 
also  inhibited  by  traffic  and  snow  berms 
created  by  plowing  and  grooming 
operations.  Although  bison  habituate  to 
snowmobiles  to  some  degree,  when 
there  was  a  response  to  snowmobiles, 
most  often  the  bison  fled  from  the 
snowmobiles,  with  snowmobiles 
frequently  herding  them  down  the 
packed  roadway.  One  study  reported 
that  60  percent  of  all  bison  groups 
observed  traveling  on  groomed  roads 
had  negative  reactions  to  snowmobiles, 
with  most  of  those  reactions  including 
running  from  the  snowmobiles. 

Air  Quality 

The  impact  on  air  quality  from 
snowmobile  use  is  one  of  the  reasons 
that  the  use  causes  an  impairment  of  the 
resovuces  and  values  of  Yellowstone 
and  Grand  Teton  and  in  all  three  parks 
is  inconsistent  with  Executive  Orders, 
NPS  regulations,  and  NPS  management 
objectives. 

The  effects  of  snowmobiles  on  air 
quality  in  these  parks  are  dociunented 
not  only  in  the  FEIS  but  also  in  the  NPS 
report.  Air  Quality  Concerns  Related  to 
Snowmobile  Usage  in  National  Parks 
(NPS  2000). 

Even  though  snowmobiles  are  present 
in  Yellowstone  for  only  three  months  of 
the  year  and  there  are  fewer  of  them 
than  there  are  of  other  motor  vehicles 
during  the  remainder  of  the  year,  the 
snowmobiles  contribute  more  air 
pollution  to  the  park  than  do  other 
motor  vehicles.  The  contribution  from 
snowmobiles  to  total  annual 
hydrocarbon  emissions  from  all  mobile 
sources  can  range  from  68%  to  90%  at 
Yellowstone,  depending  on  which 
emission  factors  are  used  to  estimate 
emissions.  Similarly,  snowmobiles  can 
contribute  from  35%  to  68%  of  total 
carbon  monoxide  annual  emissions. 

Air  quality  monitoring  at 
Vellowstone's  West  Gate  shows  carbon 
monoxide  levels  approaching,  although 
not  exceeding,  the  standards  for  carbon 
monoxide  levels,  which  are  expressed 
in  terms  of  maximum  average 
concentrations  over  8-hour  and  one- 
hour  periods.  Monitoring  of  carbon 
monoxide  levels  over  shorter  periods, 
during  peak  snowmobile  use,  show 
much  higher  concentrations.  Employees 
at  the  entrance  station  have  complained 
of  adverse  health  effects  from  emissions 
from  snowmobiles.  In  addition, 
monitoring  in  the  wake  of  a  snowmobile 
indicate  that  substantial  carbon 
monoxide  levels  remain  in  the  roadway, 
where  other  snowmobilers  could  be 


exposed  to  them.  In  1993  and  1994, 
Yellowstone  received  over  1,200 
complaint  letters  concerning  employee 
and  visitor  health  and  excessive 
snowmobile  pollution. 

The  Environmental  Protection 
Agency,  in  comments  on  the  FEIS,  has 
noted  that  the  maximum  allowable 
increase  for  particulate  matter  under  the 
Prevention  of  Significant  Deterioration 
may  have  already  been  exceeded  at 
Yellowstone,  and  that  snowmobile 
emissions  may  be  adding  to  that 
exceedance.  Modeling  suggests  that  to 
be  the  case. 

Snowmobiles  can  cause  localized, 
perceptible  decreases  in  visibility  near 
the  West  Entrance  and  Old  Faithful  in 
Yellowstone,  near  Flagg  Ranch  in  the 
Parkway  and,  under  certain  viewing 
conditions,  along  heavily  used  roadway 
segments  in  those  parks. 

Water  Quality 

The  impact  on  water  quality  from 
snowmobile  and  snowplane  use  in  all 
three  parks  is  one  of  the  reasons  that  the 
use  is  inconsistent  with  Executive 
Orders,  NPS  regulations,  and  NPS 
management  objectives. 

Deposition  of  airborne  pollutants  from 
snowmobiles  and  snowplanes  onto 
frozen  lake  surfaces  and  snowpack  can 
lead  to  those  pollutants  entering 
groimdwater  and  siuface  water  when 
the  snow  and  ice  melts.  In  Yellowstone, 
studies  have  found  that  concentrations 
of  ammonium,  sulfate,  benzene  and 
toluene  in  the  snowpack  are  correlated 
with  the  amount  of  oversnow  traffic. 
Concenfrations  of  ammonium  and 
sulfate  at  the  sites  in  the  snowpacked 
roadways  between  West  Yellowstone 
and  Old  Faithful  were  greater  than  those 
observed  at  any  of  the  50  to  60  other 
snowpack-sampling  sites  in  the  Rocky 
Mountain  region.  The  use  of 
snowmobiles  and  snowplanes  directly 
on  the  frozen  siu-face  of  Jackson  Lake  is 
likely  causing  the  direct  deposition  of 
pollutants  into  lake  water  with  ice  and 
snowmelt,  with  the  potential  for  a 
moderate  to  high  adverse  impact  on 
water  quality. 

Effects  on  Other  Visitors 

The  impact  on  other  visitors  from 
snowmobile  use  in  all  three  parks  is  one 
of  the  reasons  that  the  use  causes  an 
impairment  of  the  resources  and  values 
of  the  parks  and  is  inconsistent  with 
Executive  Orders,  NPS  regulations,  and 
NPS  management  objectives. 

Winter  visitor  siu^eys  indicate  that 
the  most  important  factors  for  visitor 
enjoyment  in  the  parks  are 
opportunities  to  view  scenery  and 
wildlife,  the  safe  behavior  of  others,  and 
opportunities  to  experience  clean  air 
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and  solitude.  As  explained  elsewhere  in 
this  background  statement, 
snowmobiles  can  cause  decreases  in 
visibility  and  increased  air  pollution 
within  the  parks;  disturb  the  natural 
presence  and  behavior  of  wildlife; 
interfere  with  the  natural  soimdscapes 
of  the  parks,  reducing  a  sense  of 
solitude;  and  adversely  affect  public 
safety. 

Safety  Considerations 

The  impact  on  public  safety  from 
snowmobile  use  in  all  three  parks  is  one 
of  the  reasons  that  the  use  is 
inconsistent  with  Executive  Orders, 
NPS  regulations,  and  NPS  management 
objectives. 

In  the  last  10  years,  eight  fatalities  in 
Yellowstone  resulted  from  snovraiobile 
accidents.  In  1994,  44  percent  of  all  park 
fatalities  resulted  from  snowmobile 
accidents.  During  the  past  five  winters, 
92  percent  of  all  incidents  requiring 
response  from  an  NPS  ranger  involved 
snowonobiles,  which  accoimt  for  61 
percent  of  all  winter  users.  Diuing  all  of 
fiscal  year  1998.  snowmobilers,  who 
represent  two  percent  of  all  park  visitors 
in  the  year,  were  involved  in  nine 
percent  of  Yellowstone's  motor  vehicle 
accidents.  In  Grand  Teton,  the  use  of 
snowmobiles  on  the  groomed  surface  of 
the  Continental  Divide  SnowTnobile 
Trail  immediately  adjacent  to  highways 
open  to  other  motor  vehicles  is  a 
particular  safety  concern.  Similar  co- 
location  of  that  snowrmobile  trail  and  an 
open  highway  has  contributed  to 
automobile-snowTnobile  collisions 
outside  of  the  park,  with  several  injuries 
and  one  fatality  resulting. 

NPS  Management  Objectives 

Prohibiting  snowmobile  use  in 
Yellowstone  and  the  Parkway,  and 
snowplane  and  most  snowrmobile  use  in 
Grand  Teton,  and  providing  instead  for 
greater  winter  use  of  the  parks  by 
snowcoaches,  is  consistent  with  NPS's 
management  objectives  for  these  parks. 
Doing  so  would  reduce  adverse  impacts 
on  park  resources  and  values,  better 
provide  for  public  safety,  and  provide 
for  public  enjoyment  of  the  parks  in 
winter. 

Snowcoaches  have  lower  impacts  on 
park  resources  and  values  than 
snowmobiles.  For  example,  a  single 
newer  snowcoach,  capable  of  carrying 
e^ht  or  more  passengers,  emits  much 
lower  levels  of  air  pollutants  and  much 
less  noise  than  a  single  snowmobile, 
which  carries  one  or  two  passengers. 
Also,  snowcoaches,  operated  by 
professional,  trained  drivers  operating 
under  NPS  concession  contracts  or 
permits,  are  much  less  likely  to  be 
operated  in  a  way  that  disturbs  wildlife 


than  snowTnobiles.  As  a  result, 
expanding  the  use  of  snowcoaches  and 
eliminating  most  use  of  snowmobiles 
will  make  it  possible  to  accommodate 
large  numbers  of  winter  visitors  to  the 
parks,  while  still  preserving  an 
enjoyable  experience  for  most  visitors 
and  avoiding  substantial  adverse 
impacts  on  park  resources. 

If  the  NPS  were  to  continue  to  allow 
snowmobiles  in  the  parks  (other  than  on 
short  routes  for  limited  piuposes  in 
Grand  Teton),  it  would  be  necessary  to 
estabUsh  very  sfrict  limitations  on  that 
use  to  remain  consistent  with  the  NPS 
Organic,  the  relevant  Executive  Orders, 
the  NPS  general  snowntnobile 
regulations,  and  other  applicable 
requirements.  Even  with  strict  user 
limitations,  however,  snowmobiles 
would  continue  to  have  substantial 
adverse  impacts  on  natiu^ 
soundscapes,  wildlife,  air  quality,  the 
experience  of  other  park  visitors,  and 
other  park  resources  and  values.  The 
remaining  impacts  would  be  substantial 
enough  that  it  might  be  necessary  to  also 
limit  the  number  of  other  types  of  users, 
at  least  including  snowcoach  users,  to 
ensiu-e  that  overall  winter  visitor 
impacts  would  not  unlawfully  or 
unacceptably  affect  park  resources  and 
values.  Rather  than  establishing 
limitations  on  both  snowrmobile  and 
snowcoach  users,  the  NPS  prefers  to 
eliminate  most  snowmobile  use  in  the 
parks  and  allow  unlimited  access  to  the 
parks  by  snowcoach  users  and  other 
visitors. 

Other  Legal  Requirements 

The  NPS  has  been  unable  to  find  any 
evidence  that  the  Service,  before  now, 
made  the  determinations  required  by 
Executive  Order  11644 — that 
snowmobile  use  in  particular  areas  and 
on  particular  trails  in  these  parks  will 
not  adversely  affect  the  park's  natural, 
aesthetic,  or  scenic  values  of  the  parks — 
before  deciding  to  allow  snowmobile 
use  in  the  parks.  Further,  until  making 
this  proposal  for  new  rules,  the  NPS  has 
not  complied  with  the  requirement  of 
that  Executive  Order  that  the  Service 
rescind  or  amend  the  designation  or 
areas  open  to  snowmobile  use  as 
necessary  to  avoid  adverse  effects  on  the 
park's  natural,  aesthetic,  or  scenic 
values. 

Also,  prior  to  proposing  this  rule,  the 
NPS  has  not  complied  with  the 
requirement  of  Executive  Order  11989 
that  the  Service,  whenever  it  determines 
that  the  use  of  snowmobiles  will  cause 
or  is  causing  considerable  adverse 
effects  on  the  natural  resources  of  a 
park,  take  .steps  to  prevent  those  effects, 
including  immediately  halting  that  use. 


The  special  regulation  for  Grand 
Teton  National  Park  that  designates  the 
Potholes-Baseline  Flats  area  as  open  to 
snowTnobile  use  is  inconsistent  with  the 
requirement  in  the  NPS's  general 
snowmobile  regulation  that 
snowmobiles  may  be  allowed  only  on 
"designated  routes  and  water  surfaces 
that  are  used  by  motor  vehicles  or 
motorboats  during  other  seasons."  36 
C.F.R.  2.18(c).  The  Potholes-Baseline 
Flats  area  is  not  open  to  motor  vehicles 
during  other  seasons. 

The  NPS  currently  allows 
snowTBobile  use  on  the  Continental 
Divide  Snowmobile  Trail  in  Grand 
Teton  and  the  Parkway,  although  it  has 
not  been  designated  by  regulation  as  a 
snowmobile  route  as  required  by  the 
NPS's  general  snowmobile  regulation. 

Description  of  Proposed  Rule 

The  proposed  rule  does  not  include 
any  changes  in  regulations  governing 
snowmobile  and  snowrplane  use  for  the 
winter  of  2000-2001.  By  the  time  this 
proposed  rule  will  be  filial,  the  winter 
season  will  be  largely  over,  and  there 
would  not  be  adequate  notice  to  users 
of  any  changes  for  the  remainder  of  the 
winter.  Instead,  the  NPS  will  take  non- 
regulatory  management  actions  this 
winter  to  reduce  the  impacts  of 
snowmobile  and  snowplane  use,  as 
described  in  our  Record  of  Decision  on 
winter  use  in  the  parks. 

The  rule  would  add  the  Continental 
Divide  Snowmobile  Trail,  in  both  Grand 
Teton  and  the  Parkway,  to  the  list  of 
designated  snowmobile  trails,  effective 
through  the  winter  use  season  of  2002- 
2003.  This  trail,  in  both  parks,  is  now 
open  to  snowmobile  use,  although  it  is 
not  cmrently  a  designated  route. 

For  the  winter  use  season  2001-2002, 
the  nde  would  establish  numerical 
limits  on  the  numbers  of  snowmobiles 
and  snowplanes  that  may  enter  the 
parks  through  designated  entrances,  or 
that  may  use  designated  areas  of  the 
parks.  The  daily  entrance  limits 
proposed  for  this  season  are  based  on 
the  average  peak  day  of  snowmobile  use 
by  entrance  or  road  segment  for 
snowmobile  use  figures  collected  over 
the  last  seven  years.  These  limits  are 
intended  to  prevent  increases  in  use  to 
occur  on  the  busiest  peak  days  of  the 
season,  while  allowing  current  use 
patterns  to  continue. 

Also  for  the  winter  of  2001-2002.  the 
proposed  rule  vdll  repeal  the 
designation  of  five  routes  in 
Yellowstone  and  one  area  in  Grand 
Teton  that  are  included  in  the  parks' 
current  special  regulations  in  36  CFR 
Part  7,  but  that  are  not  now  actually 
open  to  snowmobile  use.  Those  routes 
have  not  been  open  to  use  for  some 
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time,  because  of  prior  park  management 
decisions  that  are  reflected  in  the 
respective  Superintendent's 
Compendium  of  park  rules.  The 
currently  closed  area  in  Grand  Teton, 
the  Pothole-Baseline  Flats  area,  is  an 
area  not  open  to  other  motor  vehicles  in 
other  seasons,  so  its  designation  is  also 
inconsistent  with  the  general  MPS 
snowmobile  regulation  establishing 
criteria  for  routes  eligible  to  be 
designated  for  snowmobile  use. 

For  the  winter  of  2002-2003,  for 
Grand  Teton  the  nde  would  prohibit 
snowmobile  and  snowplcuie  use  on 
Jackson  Lake  in  Grand  Teton  National 


Park  and  repeal  the  designations  of  all 
snowmobile  trails  in  the  park  except  for 
the  Continental  Divide  Snowmobile 
Trail.  For  all  three  parks,  the  rule  would 
establish  numerical  limits  on 
snowmobile  use  in  the  parks.  The  limits 
have  been  chosen  to  lead  to  an 
approximate  50  percent  reduction  in 
snowmobiles  entering  Yellowstone's 
West  and  South  Gates,  where 
snowmobile  use,  and  the  impacts  from 
that  use,  are  greatest.  The  limits  for  this 
winter  will  require  less  change,  if  any, 
in  other  areas,  where  the  snowmobile 
use  and  the  impacts  from  it  are  lesser. 
Snowmobiles  in  Yellowstone  would  be 


limited  to  groups,  and  each  group 
would  have  to  be  guided  by  an  NPS- 
permitted  guide,  to  reduce  impacts  on 
park  resources  and  values  (particularly 
wildlife)  and  to  improve  public  safety. 
The  rule  would  audiorize  the 
Superintendent  to  require  snowmobiles 
to  travel  in  groups,  and  to  be  guided  by 
an  NPS  permitted  guide  in  Grand  Teton 
and  the  Parkway. 

The  following  table  summarizes 
current  snowmobile  use  levels  and  the 
limits  on  that  use  to  be  established  for 
the  winters  of  2001-2002  and  2002- 
2003. 


Table  1.— Limits  on  Snowmobiles  in  Yellowstone  (YNP),  Rockefeller  Parkway  (JDRMP)  and  Grand  Teton 

(GTNP) 


Road  segments 


7-year  aver- 
age daily  use 


2001-2002 
Dally  limits 


2002-2003 
Daily  limits 


YNP  North  Entrance  

YNP  West  Entrance 

YNP  East  Entrance 

YNP  Soutti  Entrance  to  JDRMP  Ragg  Ranch 

JDRMP  Grassy  Lake  Road  

JDRMP  CDST  from  Flagg  Ranch  to  GTNP  eastem  park  boundary 

GTNP  Jackson  Lake 

GTNP  Tenton  Park  Road  

GTNP  Moose-Wilson  Road  


41 

555 

37 

176 

25 

25 

30 

11 

3 


60 

1030 

100 

330 

40 

70 

30 

20 

10 


60 

278 

65 

90 

25 

25 

0 

0 

0 


Effective  the  winter  of  2003-2004, 
snowmobile  use  would  be  prohibited  in 
Yellowstone,  the  Parkway,  and  in  most 
areas  of  Grand  Teton.  Oversnow 
motorized  access  to  the  parks  in  this 
winter,  and  thereafter,  will  be  by 
snowcoaches.  Exceptions  to  the 
snowmobile  prohibition  will  be  certain 
relatively  short  routes  in  Grand  Teton 
that  provide  snowmobile  access  to 
national  forest  areas  open  to 
snowmobile  use  under  U.S.  Forest 
Service  management  decisions,  and  to 
private  property  for  which  snowmobile 
access  is  the  only  reasonable,  or  an 
appropriate,  means  of  access  in  winter. 
Access  to  these  public  lands  and  to 
private  property  within  and  adjacent  to 
the  park  boundary  are  provided  for  in 
the  enabling  legislation  for  Grand  Teton 
National  Park.  Snowmobile  use  on  these 
routes  would  be  limited  to  travel  to  the 
national  forest  areas  and  the  private 
properties.  For  the  routes  to  private 
properties,  only  the  owners  and  their 
representatives  or  guests  will  be 
permitted  to  use  those  routes  and  only 
for  access  purposes,  not  recreational 
uses. 

For  all  three  parks,  the  rule  includes 
several  provisions  that  are  intended  to 
ensure  safe  and  appropriate  use  of 
snowmobiles.  These  are  mostly  drawn 
from  the  Superintendent's  Compendimn 
of  park  rules  for  one  or  more  of  the 


parks.  These  provisions  include 
prohibitions  on  excessive  idling  of 
snowmobiles,  requirements  that 
snowmobiles  stopped  on  a  designated 
route  to  be  pulled  over  to  the  edge  of  the 
roadway,  requirements  that  operators 
have  valid  motor  vehicle  operator  or 
learner  permits,  and  requirements  that 
snowmobiles  be  properly  registered  and 
registration  tags  be  appropriately 
displayed.  The  hours  of  snowmobile  use 
will  be  restricted  to  avoid  snowmobile 
operations  during  the  early  morning  and 
late  evening  hours  to  mitigate  safety 
concerns,  to  reduce  conflicts  with 
plowing  or  grooming  operations,  and  to 
minimize  the  disturbance  to  wildlife. 

Throughout  the  regulation  there  are 
references  to  designated  routes  being 
marked.  It  is  important  to  note  that 
because  of  the  natural  scenery  in  the 
park,  the  erection  of  signs  will  be  kept 
to  a  minimum.  Instead,  the  use  of  snow 
poles  or  other  less  intrusive  markers 
will  be  used  to  help  designate 
appropriate  routes  for  snowmobile  or 
snowcoach  use.  Additionally,  the 
bermS — large  snow  banks  on  the  sides  of 
the  roads  created  by  plowing  or 
grooming — will  also  serve  to  designate 
the  boundaries  for  snowmobile  routes. 

The  proposed  regulation  will 
eliminate  the  impairment  of  park 
resources  and  values  in  Grand  Teton  by 
the  winter  of  2002-2003,  and  in 


Yellowstone  and  the  Parkway  by  the 
winter  of  2003-2004. 

The  NPS  has  determined,  based  on 
the  FEIS  and  other  studies  and 
information,  that  the  snowcoach  use 
that  we  expect  to  occur  in  these  parks, 
and  the  snowmobile  use  that  will 
continue  be  allowed  in  Grand  Teton  in 
the  winter  of  2003-2004  and  thereafter, 
will  be  consistent  with  the  requirements 
of  the  NPS  Organic  Act,  the  relevant 
Executive  Orders,  and  the  NPS  general 
regulations  on  snowmobile  use. 

We  solicit  comments  on,  first,  any 
additional  mitigation  measxires,  beyond 
those  identified  in  the  FEIS  and  Record 
of  Decision,  that  could  be  undertaken  in 
conjunction  with  the  proposed 
regulation  to  reduce  the  possible 
adverse  economic  impacts  of  it  on  small 
businesses.  Second,  we  also  solicit 
comments  on  any  alternative  approach 
to  the  proposed  regulation — such  as  a 
limitation  on  the  nimiber  of 
snowmobiles  that  may  use  a  park  in  a 
day,  a  restriction  on  the  distance  any 
snowmobile  may  travel  within  a  park  in^ 
a  day,  a  limitation  on  the  hours  of  use 
of  such  snowmobiles,  a  restriction  on 
use  of  snowmobiles  to  certain 
authorized  routes,  technical  or 
mechanical  changes  to  snowmobiles 
(e.g.,  better  mufflers)  that  would  be 
required  to  enable  their  use  in  the  parks, 
or  use  fees  or  other  market-based 
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regiUatory  mechanisms — that  could  both 
accomplish  the  objectives  and  fulfill  the 
requirements  of  the  laws,  executive 
orders,  and  regulations  applying  to 
snowmobile  use  in  these  parks  and 
minimize  any  possible  adverse 
economic  impact  of  the  proposed 
regulation  on  small  businesses.  Finally, 
we  solicit  comments  on  whether  the 
schedule  of  changes  in  the  proposed 
regulation  should  be  changed,  either  (1) 
to  implement  one  year  sooner,  in  the 
winter  of  2002-2003,  the  regulations 
identified  in  the  proposal  as  taking 
effect  in  the  winter  of  2003-2004, 
thereby  eliminating  the  impacts  from 
snowmobile  use  sooner;  or  (2)  to 
implement  those  regulations  one  year 
later,  in  the  winter  of  2004-2005, 
thereby  reducing  any  possible  adverse 
economic  impact  on  small  businesses. 

Compliance  with  Other  Laws 

Regulatory  Planning  and  Review 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(l)This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  vdll  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  govenmients  or  communities. 

From  the  Final  Environmental  Impact 
Statement  (FEIS),  estimated  economic 
output  and  employment  impacts  of 
implementing  actions  under  this  rule 
are:  In  the  five-coimty,  greater 
Yellowstone  area,  an  estimated  loss  of 
14.4  to  19.2  million  dollars;  in  the  three- 
state  area  surrounding  the  parks,  a 
variance  of  a  possible  17.7  million 
dollar  loss  to  a  7.0  million  dollar 
increase.  Increased  winter  visitation 
irom  current  summer  visitors  to  the  park 
under  this  management  option  could 
substantially  offset  the  estimated  losses 
and  employment  reductions  from 
current  winter  visitors. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

Implementing  actions  under  this  rule 
will  not  interfere  with  wither  agencies 
or  local  government  plans,  policies,  or 
controls.  This  is  an  agency  specific 
change. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

This  rule  will  only  address  the 
recreational  use  of  over-snow  machines 
within  specific  national  parks.  No  grants 


or  other  forms  of  monetary  supplement 
are  involved. 

(4)  This  rule  may  raise  novel  legal  or 
policy  issues. 

The  issue  of  the  prohibition  of 
snov«nobile  use  has  generated  local  as 
well  as  national  interest  on  the  subject 
in  the  greater  Yellowstone  area. 
Subsequently,  tens  of  thousands  of 
public  comments  have  been  received 
and  analyzed  in  the  development  of  the 
supporting  FEIS  and  Winter  Use 
Management  Plan. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  sea.) 

Though  the  ultimate  prohibition  of 
recreational  snowmobiles  use  in  these 
three  parks  in  this  rule  may  initially 
cause  a  loss  of  income  to  local 
communities  around  the  parks,  the  NPS 
is  undertaking  several  significant  steps 
to  mitigate  the  economic  impacts. 

Ffrst,  elimination  of  snowmobiles 
from  most  of  the  areas  in  the  three  parks 
will  be  phased  over  four  winter  seasons. 
The  gradual  elimination  of  this  type  of 
recreational  activity  will  allow  a 
significant  period  of  time  for  the  small 
businesses  in  surroimding  communities 
to  adjust  their  mode  of  serving  park 
visitors.  An  abrupt  prohibition  on 
snowmobiles  from  die  three  parks 
would  have  had  a  much  more 
significant  adverse  effect  on  small 
businesses  in  these  communities. 

Second,  while  snowmobile  use  in 
these  parks  will  be  curtailed,  access  will 
be  provided  by  multi-passenger 
snowcoaches  and  the  parks  will  remain 
open  in  winter  to  serve  visitors.  With 
elimination  of  the  impacts  of 
snowTnobiles  and  replacement  with 
snowcoaches,  the  winter  capacity  of  the 
parks  to  accommodate  visitors  will 
actually  increase,  providing  the 
potential  for  economic  expansion  in 
surrounding  communities. 

Third,  dining  the  third  winter  of  the 
phase-out  schedule,  snowmobile  use  in 
Yellowstone  National  Park  will  require 
group  travel  with  a  certified  and  trained 
commercial  guide.  This  guided  trip 
requirement  will  offer  an  additional 
employment  opportunity  for  private 
individuals  and  small  businesses  in  the 
surroimding  communities. 

Fourth,  snowcoach  access  to  the  parks 
will  require  a  concession  permit  from 
the  NPS.  These  permits  will  be  awarded 
to  numerous  small  businesses  in  the 
surrounding  communities.  To  make  this 
initial  business  opportunity  a  smooth 
transition,  NPS  has  authority  to  offer 


temporary  commercial  use  permits  for 
up  to  three  yeeu-s  without  regard  to 
competition  or  numerical  limitations 
(except  for  keeping  the  total  number  of 
permits  below  a  level  that  would  cause 
adverse  impacts  to  park  resources).  NPS 
will  utilize  its  discretion  under  this 
authority  to  support  existing  businesses 
in  the  surrounding  communities  during 
this  initial  period  of  years.  As  a 
consequence,  these  existing  businesses 
will  experience  a  shift  in  their  business 
activity,  not  elimination  of  it. 

Finaliy,  NPS  recognizes  that 
significant  changes  in  visitor  use 
patterns  often  cause  confusion  and 
misinformation  among  the  general 
public  and  potential  visitors.  Therefore, 
NPS  will  join  with  the  affected  states' 
travel  and  tourism  offices  and  their 
counterparts  in  the  five  surrounding 
counties,  as  well  as  the  various 
destination  marketing  organizations  and 
the  state  and  national  levels,  to  market 
winter  visitation  to  Yellowstone  and 
Grand  Teton  without  snovtrmobiles.  NPS 
has  committed  $100,000  of  its  FY  2001 
funding  for  this  purpose. 

We  solicit  comments  on  the  potential 
impacts  that  this  rule  may  have  on  small 
entities.  We  welcome  comments  with 
information  regarding  the  number  and 
tjrpe  of  entities  impacted,  the  specific 
costs  that  may  be  imposed  by  this  rule 
on  small  entities,  and  whether  and  why 
these  impacts  may  be  considered 
significant. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  die  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
From  the  FEIS,  estimated  economic  loss 
and  employment  impacts  of 
implementing  actions  under  this  rule 
are:  In  the  five-county,  greater 
Yellowstone  area,  an  estimated  loss  of 
14.4  to  19.2  million  dollars;  in  the  three 
state  area  surrounding  the  parks,  a 
possible  loss  of  17.7  million  dollars  to 

a  possible  increase  of  7.0  million 
dollars.  Increased  winter  visitation  frx)m 
current  summer  visitors  to  the  park 
under  this  management  option  could 
substantially  offset  the  estimated  loss 
and  employment  reductions  from 
current  winter  visitors. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

The  potential  loss  of  revenue  from 
snowmobile  users  will  likely  be  offset 
by  visitors  using  mass  transit  methods 
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of  visiting  the  park.  Additionally,  the 
summer  visitation  to  the  region  would 
continue  to  exist  and  wouldn't  likely 
cause  the  local  business  to  need  to  raise 
prices  to  maintain  an  income. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  rulemaking  has  no  effect  on 
methods  of  manufacturing  or 
production  and  specifically  effects  the 
Wyoming  region,  not  national  or  U.S. 
based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
nile  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector. 

This  rule  addresses  public  access 
issues  and  management  of  resources 
within  the  agency.  It  imposes  no  other 
requirements  on  other  agencies  or 
governments.  Mandates  only  exist  if 
visitors  or  concessioners  desire  to 
operate  oversnow  vehicles  within  the 
park. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications. 

This  rule  proposes  to  abolish  routes 
designated  for  snowmobile  use  in  MPS 
regulations.  Private  property  within  the 
boundaries  of  those  parks  will  still  be 
afforded  access  during  the  winter  use 
season.  No  other  property  is  affected. 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132.  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Tnis  proposed  rule  effects  use  by  the 
public  of  NPS  administered  lands.  It  has 
no  outside  effects  on  other  areas  and 
only  addresses  a  portion  of  the  use 
within  the  parks. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  biuden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  0MB  for  83-1  is  not 
required. 


National  Environmental  Policy  Act 

This  rule  constitutes  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

An  Environmental  Impact  Statement 
has  been  completed  and  a  Record  of 
Decision  issued  to  support  that 
statement.  A  copy  of  the  EIS  is  available 
by  contacting  the  Superintendent  of 
Yellowstone  or  Grand  Teton  National 
Parks. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government  to  Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM2: 

We  have  evaluated  potential  effects 
on  federally  recognized  Indian  tribes 
and  have  determined  that  there  are  no 
potential  effects. 

Numerous  tribes  s\irrounding  the 
greater  Yellowstone  area  were  considted 
•in  the  development  of  the  Winter  Use 
Plan  and  FEIS.  The  chief  concerns 
expressed  by  the  tribes  were  the  affects 
on  wildlife  by  snowmobiles.  This  rule 
serves  to  address  those  concerns  (to  a 
degree)  but  has  no  effect  on  tribal  lands 
or  trusts. 

Clarity  of  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section  appears  in 
bold  type  and  is  precede  by  the  symbol 
"§  "  and  a  nvunbered  heading;  for 
example  §  7.13  Yellowstone  National 
Park  [amended].)  (5)  Is  the  description 
of  the  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  imderstanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 


Public  Participation 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  National  Park  Service, 
Ranger  Activities  Division,  1849  C 
Street,  N.W.,  Washington,  DC  20240. 
You  may  also  comment  via  the  Internet 
to  WASO_Regulations@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  1024-ACa2" 
in  the  subject  line  and  your  name  and 
return  address  in  the  body  of  your 
Internet  message.  Finally,  you  may  hand 
deliver  comments  to  Kjon  Hall, 
Regulations  Program  Manager,  National 
Park  Service,  1849  C  Street,  N.W.,  Room 
7413,  Washington,  DC.  Our  practice  is 
to  make  conunents,  including  names 
and  addresses  of  respondents,  available 
for  public  review  during  regular 
business  hours.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  fit)m  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  us 
to  withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organization  or 
businesses,  and  from  individual 
identifying  themselves  as 
representatives  or  officials  of 
organization  or  businesses,  available  for 
public  inspection  in  their  entirety. 

Drafting  Information 

The  principle  contributors  to  this 
proposed  rule  are  Stephen  C.  Saunders, 
Deputy  Assistant  Secretary  of  the 
Interior  for  Fish  and  Wildlife  and  Parks; 
T.  Destry  Jarvis,  Senior  Advisor  to  the 
Assistant  Secretary  for  Fish  and  Wildlife 
and  Parks;  Karen  S.  Kovacs,  Senior 
Advisor  to  the  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks;  Michael 
Tieman,  Attorney-Advisor,  Solicitor's 
Office;  Debra  Hecox,  Attorney-Advisory, 
Solicitor's  Office;  Kym  A.  Hall,  NPS 
Regulations  Program  Manager;  Sarah 
Creachbaum,  Outdoor  Recreation 
Planner,  Grand  Teton  National  Park; 
Bob  Rossman,  Outdoor  Recreation 
Plaimer,  Grand  Teton  National  Park; 
and  John  Sacklin,  Supervisory  Planner, 
Yellowstone  National  Park. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Colimibia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 

.We  propose  to  amend  36  CFR  Part  7 
as  set  forth  below: 
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PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1 .  The  authority  for  Part  7  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q)  462(k); 
Sec.  7.96  also  issued  under  D.C.  Code  8-137 
(1981)  and  D.C.  Code  40-721  (1981). 

§  7.1 3    Yeliowston*  National  Park. 

2.  Paragraph  (1)  of  §  7.13  is  revised  to 
read  as  follows: 

***** 

(1)(1)  May  I  operate  a  snowmobile  in 
Yellowstone  National  Park?  You  may 
operate  a  snowmobile  in  Yellowstone 
National  Park  in  compliance  with  the 
public  use  limits  and  operating 
conditions  established  in  this  regulation 
during  the  winter  use  seasons  of  2001- 
2002  and  2002-2003.  Effective 
November  15,  2003,  snowmobile  use  in 
Yellowstone  National  Park  is 
prohibited,  except  for  essential 
administrative  use  and  in  emergency 
situations  as  determined  by  the 
Superintendent. 

(2)  What  is  a  winter  use  season?  A 
winter  use  season  is  that  portion  of  the 
winter  months  that  begins  each  year  in 
approximately  late  November,  through 
the  following  year  ending  in 
approximately  the  middle  of  March. 
Specific  dates  are  dependent  on  weather 
conditions  and  the  availabihty  of  NPS 
facilities  and  resources  and  may  be 
adjusted  at  the  discretion  of  the 
Superintendent.  Appropriate  notice  will 
be  given  to  the  public  of  determined 
start  and  ending  dates  each  season. 

(3)  When  snowmobile  use  is 
authorized,  where  may  I  operate  my 
snowmobile?  You  may  operate  your 
snowmobile  upon  designated  routes 
established  within  the  park.  On 
designated  routes,  snowmobile  use  is 
limited  to  the  unplowed  roadway, 
which  is  distinguished  as  that  portion  of 
the  roadway  located  between  the  road 
shoulders  and  is  designated  by  snow 
poles  or  other  poles,  ropes,  fencing,  or 
signs  erected  to  regulate  snowmobile 
activity.  The  unplowed  roadway  may 
also  be  distinguished  by  the  interior 
boundaries  of  the  berm  created  by  the 
packing  and  grooming  of  the  unplowed 
roadway.  Snowmobiles  may  also  be 
operated  in  puUouts  or  parking  areas 
that  are  groomed  or  marked  similarly  to 
roadways. 

(4)  Wnat  routes  are  designated  for 
snowmobile  use  in  the  park?  During  the 
wdnter  use  seasons  of  2001-2002  and 
2002-2003,  the  following  routes  may  be 
designated  for  snowmobile  use: 

(i)  The  Grand  Loop  Road  from  its 
jxmction  with  Terrace  Springs  Drive  to 
Norris  Junction. 


(ii)  Norris  Junction  to  Canyon 
Junction. 

(iii)The  Grand  Loop  Road  from  Norris 
Jimction  to  Madison  Jimction. 

(iv)  The  West  Entrance  Road  from  the 
park  boimdary  at  West  Yellowstone  to 
Madison  Junction. 

(v)  The  Grand  Loop  Road  from 
Madison  Jimction  to  West  Thiunb. 

(vi)  The  South  Entrance  Road  from 
the  South  Entrance  to  West  Thiunb. 

(vii)The  Grand  Loop  Road  from  West 
Thumb  to  its  junction  with  the  East 
Entrance  Road. 

(viii)  The  East  Entrance  Road  from  the 
East  Entrance  to  its  jimction  with  the 
Grand  Loop  Road. 

(ix)  The  Grand  Loop  Road  from  its 
junction  with  the  East  Entrance  Road  to 
Canyon  Junction. 

(x)  The  South  Canyon  Rim  Drive. 

(xi)  Any  groomed  or  marked  pullouts 
or  parking  areas  along  each  of  these 
routes. 

(xii)  In  the  developed  areas  of 
Madison  Junction,  Old  Faithful,  Grant 
Village,  Lake,  Fishing  Bridge,  Canyon, 
Indian  Creek,  and  Norris,  snowmobile 
routes  to  scenic  points  of  interest, 
lodging,  and  other  facilities  will  be 
designated  by  appropriate  snow  poles 
and  signs  and  will  be  limited  to  die 
unplowed  roadways  in  those  areas. 

(xiii)  The  Superintendent  may  open 
or  close  these  routes  after  taking  into 
consideration  the  location  of  wintering 
wildlife,  appropriate  snow  cover,  and 
other  factors  that  may  relate  to  public 
safety. 

(xiv)  Maps  detailing  the  designated 
routes  will  be  available  from  Park 
Headquarters. 

(5)  What  criteria  may  the 
Superintendent  use  to  determine  the 
routes  within  the  developed  areas 
mentioned  in  paragraph  (l)(4)(xii)?  The 
Superintendent  may  use  a  vsuiety  of 
criteria  to  determine  use  routes  within 
the  developed  areas  of  Madison 
Junction,  Old  Faithful,  Grant  Village, 
Lake,  Fishing  Bridge,  Canyon,  Indian 
Creek  and  Norris  including  the  most 
direct  route  of  access,  weather  and  snow 
conditions,  and  those  routes  necessary 
to  eliminate  congestion  and  improve  the 
circulation  of  the  visitor  use  patterns  in 
the  interest  of  public  safety. 

(6)  What  limits  are  established  for  the 
numbers  of  snowmobiles  permitted  to 
use  the  park  each  day?  (i)  For  the  winter 
use  season  of  2001-2002,  the  numbers 
of  snovkrmobiles  allowed  to  use  the  park 
each  day  are  listed  in  the  table  below. 


Park  entrance  gate  or  area 


Number  of 
srrowmobiles* 


Park  entrance  gate  or  area 

Numt)er  ol 
srK>wmobtles' 

West  entrance  

1030 

East  entrance  

100 

South  entrarxje 

330 

*  Maximum  daily  allowed  per  gate. 

(ii)  For  the  winter  use  season  2002- 
2003,  the  numbers  of  snowmobiles 
allowed  to  use  the  park  each  day  are 
listed  in  the  table  below. 


Park  entrance  gate  or  area 

Number  of 
snowmo- 
biles 

Y*lk>wstone  HP 

North  entrarK» 

60 

West  entrance  

278 

East  entrarx»  

66 

South  entrance  

90 

Yellowstone  NP 


North  entrance 


60 


'Maximum  daily  alk>wed  per  gate 

(7)  May  I  operate  a  snowcoach  in 
Yellowstone  National  Park? 
Snowcoaches  may  be  operated  in 
Yellowstone  National  Park  under  a 
Concessions  Contract  or  Permit 
authorized  by  the  Superintendent. 
Snowcoach  operation  is  subject  to  the 
conditions  of  the  permit  and  all  other 
conditions  identified  in  this  section. 

(8)  What  is  a  snowcoach?  A 
snowcoach  is  a  self-propelled  mass 
transit  vehicle  intended  for  travel  on 
snow,  having  a  curb  weight  of  over  1000 
pounds  (450  kilograms),  driven  by  a 
track  or  tracks  and  steered  by  skis  or 
tracks,  having  a  capacity  of  at  least  8 
passengers. 

(9)  What  routes  are  designated  for 
snowcoach  use?  Snowcoaches  may 
operate  on  the  same  routes  designated 
for  snowmobile  use  in  paragraph  (1)(4) 
of  this  section  and  the  following 
designated  routes: 

(i)  Firehold  Canyon  Drive. 

(ii)  Fountain  Flat  Road. 

(iii)  Virginia  Cascades  Drive. 

(iv)  North  Canyon  Rim  Drive. 

(v)  Riverside  Drive. 

(vi)  Lake  Butte  Overlook  Drive. 

(vii)  The  portion  of  the  Grand  Loop 
Road  from  Canyon  Junction  to 
Washburn  Hot  Springs  Overlook. 

(10)  What  other  conditions  are  placed 
on  snowmobile  and  snowcoach 
operations?  Snowmobiles  and 
snowcoaches  may  be  operated  in  the 
park  under  the  following  conditions: 

(i)  Snowmobiles  and  snowcoaches 
may  not  be  operated  in  the  park 
between  the  hours  of  9:00  p.m.  and  8:00 
a.m.  except  by  authorization. 

(ii)  Idling  a  snowmobile  or  snowcoach 
is  limited  to  10  minutes  at  any  one  time. 

(iii)  Snowmobiles  or  snowcoaches 
that  stop  on  designated  routes  must  pull 
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over  to  the  far  right  next  to  the  snow 
berm.  Stopping  the  vehicle  in  a 
hazardous  location,  or  where  the  view 
of  the  vehicle  might  be  obscured,  such 
as  on  a  curve,  is  prohibited.  Pullouts 
must  be  utilized  when  available  and 
accessible. 

(iv)  Snowmobiles  and  snowcoaches 
must  be  properly  registered  and  display 
a  valid  state  registration  sticker. 

(v)  Snowmobile  operators  must 
possess  a  valid  state  motor  vehicle 
operator's  license  or  learner's  permit. 
The  license  or  permit  must  be  carried  on 
the  operator's  person  at  all  times. 

(vi)  Persons  operating  a  snowmobile 
while  possessing  a  learner's  permit  must 
be  accompanied  and  supervised  within 
line  of  sight,  but  no  further  than  100 
yards,  by  a  responsible  person  21  years 
of  age  or  older  possessing  a  valid  state 
motor  vehicle  operator's  license. 

(vii)  Allowing  or  permitting  an 
imlicensed  driver  to  operate  a 
snowmobile  is  prohibited. 

(viii)  During  the  winter  use  season  of 
2002-2003,  snowmobiles  must  be 
accompanied  by  an  NPS  permitted 
guide  and  may  not  travel  in  groups  of 
more  than  1 1  snowmobiles. 

(11)  May  I  operate  a  snowplane  in  the 
park?  No,  the  operation  of  snowplanes 
in  Yellowstone  National  Park  is 
prohibited. 

(12)  What  is  a  snowplane?  A 
snowplane  is  a  self-propelled  vehicle 
intended  for  over-the-snow  travel  and 
driven  by  a  pusher-propeller. 

(13)  Are  there  any  other  forms  of  over- 
snow  transportation  allowed  in  the 
park?  No  other  forms  of  motorized  over- 
snow  transportation  are  permitted  for 
use  in  the  park  unless  specifically 
approved  by  the  Superintendent  and  are 
consistent  with  the  requirements  of  the 
Winter  Use  Plem  and  the  applicable 
Executive  Orders. 


§7.21     John  D.  Rockefeller,  Jr.,  Memorial 
Parkway. 

3.  Paragraph  (a)  of  §  7.21  is  revised  to 
read  as  follows: 

(a)(1)  May  I  operate  a  snowmobile  in 
the  Parkway?  You  may  operate  a 
snowmobile  in  the  Parkway  in 
compliance  within  the  public  use  limits 
and  operating  conditions  established  in 
this  regulation  during  the  winter  use 
seasons  of  2001-2002  and  2002-2003. 
Effective  November  15,  2003, 
snowmobile  use  in  the  Parkway  is 
prohibited  except  for  essential 
administrative  use  and  in  emergency 
situations  as  determined  by  the 
Superintendent. 

(2)  What  is  a  winter  use  season?  A 
winter  use  season  is  that  portion  of  the 
winter  months  that  begins  each  year  in 


approximately  late  November  through 
the  following  year  ending  in 
approximately  the  middle  of  March. 
Dates  are  dependent  on  weather 
conditions  and  the  availability  of  NPS 
facilities  and  resources  and  may  be 
adjusted  at  the  discretion  of  the 
Superintendent.  Appropriate  notice  will 
be  given  to  the  public  of  determined 
start  and  ending  dates  each  season. 

(3)  What  routes  are  designated  for 
snowmobile  use  in  the  Parkway?  During 
the  winter  use  seasons  of  2001-2002 
and  2002-2003,  the  following  routes 
may  be  designated  for  snowmobile  use: 

(i)  The  Continental  Divide 
Snowmobile  Trail  (CDST)  eilong  U.S. 
Highway  89/287  from  the  southern 
boundary  of  the  Parkway  to  Flagg 
Ranch. 

(ii)  Along  U.S.  Highway  89/287  from 
Flagg  Ranch  to  the  northern  boundary  of 
the  Parkway. 

(iii)  Grassy  Lake  Road  from  Flagg 
Ranch  to  the  western  boundary  of  the 
Parkway. 

(iv)  The  Superintendent  may  open  or 
close  these  routes  after  taking  into 
consideration  the  location  of  wintering 
wildlife,  appropriate  snow  cover,  and 
other  factors  that  may  relate  to  public 
safety. 

(v)  Maps  detailing  the  designated 
routes  will  be  available  from  Park 
Headquarters. 

(4)  What  limits  are  established  for  the 
numbers  of  snowmobiles  permitted  to 
use  the  Parkway  each  day?  (i)  For  the 
winter  use  season  of  2001-2002,  the 
numbers  of  snowmobiles  allowed  to  use 
the  Parkway  each  day  are  listed  in  the 
table  below. 


Park  entrance  gate  or  area 


Number  of 
snowmobiles* 


Park  entrance  gate  or  area 


Number  of 
snowmobiles* 


John  D.  Rockefeller,  Jr.,  Memorial  Parkway 

Continental  Divide  Snow- 

mobile Trail  (along  U.S.  89/ 

287)  from  the  southem 

boundary  of  ttie  Parkway 

to  Flagg  Ranch  

70 

(Along  U.S.  89/287)  Flagg 

Ranch  to  northern  bound- 

ary of  Parkway 

330 

Grassy  Lake  Road  

40 

'Maximum  daily  allowed  per  gate. 

(ii)  For  the  winter  use  season  2002- 
2003,  the  nimibers  of  snowmobiles 
allowed  to  use  the  Parkway  each  day  are 
listed  in  the  table  below. 


John  D.  Rockefeller,  Jr.,  Memorial  Parkway 


Continental  Divide  Snow- 

mobile Trail  (along  U.S.  89/ 

287)  from  the  southem 
boundary  of  the  JDR  Park- 
way to  Flagg  Ranch  

(Along  US  89/287)  Flagg 
Ranch  to  northem  bound- 

25 

ary  of  Parkway 

90 

Grassv  Lake  Road      

25 

'Maximum  daily  allowed  per  gate. 

(5)  May  I  operate  a  snowcoach  in  the 
Parkway?  Snowcoaches  may  be 
operated  in  the  Parkway  under  a 
Concessions  Contract  or  Permit 
authorized  by  the  Superintendent. 
Snowcoach  operation  is  subject  to  the 
conditions  of  the  permit  and  all  other 
conditions  identified  in  this  section. 

(6)  What  is  a  snowcoach?  A 
snowcoach  is  a  self-propelled  mass 
transit  vehicle  intended  for  travel  on 
snow,  having  a  curb  weight  of  over  1000 
pounds  (450  kilograms),  driven  by  a 
track  or  tracks  and  steered  by  skis  or 
tracks,  having  a  capacity  of  at  least  8 
passengers. 

(7)  What  routes  are  designated  for 
snowcoach  use?  Snowcoaches  may 
operate  on  the  routes  designated  for 
snowmobile  use  in  paragraph  (a)(3)(il) 
and  (iii)  of  this  section. 

(8)  What  other  conditions  are  placed 
on  snowmobile  and  snowcoach 
operations?  Snowmobiles  and 
snowcoaches  may  be  operated  under  the 
following  conditions: 

(i)  Snowmobiles  or  snowcoaches  may 
not  be  operated  in  the  Parkway  between 
the  hours  of  9  p.m.  and  8  a.m.  except 
by  authorization. 

(ii)  Snowmobiles  or  snowcoaches  that 
stop  on  designated  routes  must  pull 
over  to  the  far  right  next  to  the  snow 
berm.  Stopping  the  vehicle  in  a 
hazardous  location,  or  where  the  view 
of  the  vehicle  might  be  obscured,  such 
as  on  a  curve,  is  prohibited.  Pullouts 
must  be  utilized  when  available  and 
accessible. 

(iii)  Snowmobiles  and  snowcoaches 
must  be  properly  registered  and  display 
a  valid  state  registration  sticker. 

(iv)  Snowmobile  operators  must 
possess  a  valid  state  motor  vehicle 
operator's  license  or  learner's  permit. 
The  license  or  permit  must  be  carried  on 
the  operator's  person  at  all  times. 

(v)  Persons  operating  a  snowmobile 
while  possessing  a  learner's  permit  must 
be  accompanied  and  supervised  within 
line  of  si^t,  but  no  further  than  100 
yards,  by  a  responsible  person  21  years 
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of  age  or  older  possessing  a  valid  state 
motor  vehicle  operator's  license. 

(vi)  Allowing  or  permitting  an 
unlicensed  driver  to  operate  a 
snowmobile  is  prohibited. 

(vii)  During  the  winter  use  season  of 
2002-2003,  the  Superintendent  may 
determine  that  snowmobiles  be  required 
to  be  accompanied  by  an  NPS  permitted 
guide  or  to  travel  in  groups  of  not  more 
than  11  snowmobiles. 

(9)  May  I  operate  a  snowplane  in  the 
Parkway?  No,  the  operation  of 
snowplanes  in  the  Parkway  is 
prohibited. 

(10)  What  is  a  snowplane?  A 
snowplane  is  a  self-propelled  vehicle 
intended  for  over-the-snow  travel  and 
driven  by  a  pusher-propeller. 

(11)  Are  there  any  other  forms  of  over- 
snow  transportation  allowed  in  the 
Parkway?  No  other  forms  of  motorized 
over-snow  transportation  are  permitted 
for  use  in  the  Parkway  unless 
specifically  approved  by  the 
Superintendent  and  are  consistent  with 
the  requirements  of  the  Winter  Use  Plan 
and  the  applicable  Executive  Orders. 

4.  Revise  paragraph  (g)  of  §  7.22  to 
read  as  follows: 

§7.22    Grand  Teton  National  Park. 

***** 

(g)(1)  May  I  operate  a  snowmobile  in 
Grand  Teton  National  Park?  You  may 
operate  a  snowmobile  in  Grand  Teton 
National  Park  in  compliance  with  the 
public  use  limits  and  operating 
standards  established  by  the 
Superintendent  during  the  winter  use 
seasons  of  2001-2002  and  2002-2003. 
Effective  the  winter  use  season  of  2003- 
2004,  snowmobile  use  will  be  restricted 
to  the  routes  and  purposes  in  paragraph 
(g)(8).  (g)(9).  (g)(10)  and  (g)(ll)  of  this 
section.  All  other  snowmobile  use  is 
prohibited,  except  for  essential 
administrative  use  and  in  emergency 
situations  as  determined  by  the 
Superintendent. 

(2)  What  is  a  winter  use  season?  A 
winter  use  season  is  that  portion  of  the 
winter  months  that  begins  each  year  in 
approximately  late  November,  through 
the  following  year  ending  in 
approximately  the  middle  of  March. 
Specific  dates  are  dependent  on  weather 
conditions  and  the  availability  of  park 
facilities  and  resources  and  may  be 
adjusted  at  the  discretion  of  the 
Superintendent.  Appropriate  notice  will 
be  given  to  the  public  of  determined 
start  and  ending  dates  each  seasQn. 

(3)  What  routes  are  designated  for 
snowmobile  use  in  the  park?  For  the 
winter  use  season  of  2001-2002,  the 
following  routes  may  be  designated  for 
snowmobile  use: 


(i)  Teton  Park  Road  from  Taggert  Lake 
Trailhead  to  Signal  Mountain  Lodge. 
Additional  side  routes  open  from  this 
route  include  the  Signal  Mountain  Road 
to  the  sxunmit  of  Signal  Mountain,  the 
access  road  to  String  and  Jenny  Lakes 
and  the  scenic  route  to  Jenny  Lake's  east 
side,  and  the  gravel  surface  road  to 
Spalding  Bay  at  the  south  end  of 
Jackson  Lake. 

(ii)  Moose-Wilson  Road  from  the 
Granite  Canyon  Trailhead  to  the  JY 
Ranch  entrance. 

(iii)  The  unpaved  road  paralleling  the 
eastern  park  boundary  from  the  Shadow 
Mountain  access  to  Cunningham  Cabin, 
and  the  access  road  from  U.S.  26/89 
near  the  Snake  River  Overlook  east  to 
the  unpqved  road. 

(iv)  "The  Continental  Divide 
Snowmobile  Trail  (CDST)  along  U.S.  26/ 
287  from  Moran  to  the  eastern  park 
boundary,  and  along  U.S.  89/287  from 
Moran  to  the  north  boundary  of  the  park 
including  the  side  route  from  Jackson 
Lake  Jimction  to  Signal  Mountain 
Lodge. 

(v)  The  frozen  surface  of  Jackson  Lake. 

(vi)  Any  groomed  or  marked  pullouts 
or  parking  areas  along  each  of  these 
routes. 

(vii)  The  Superintendent  may  open  or 
close  these  routes  after  taking  into 
consideration  the  location  of  wintering 
wildlife,  appropriate  snow  cover,  and 
other  factors  that  may  relate  to  public 
safety. 

(viii)  Maps  detailing  designated  routes 
will  be  available  from  Park 
Headquarters. 

For  the  winter  use  season  of  2002- 
2003,  the  following  route  may  be 
designated  for  snowmobile  use: 

(ix)  The  CDST  along  U.S.  26/287  from 
Moran  to  the  eastern  park  boundary  and 
along  U.S.  89/287  from  Moran  to  the 
north  park  boimdary. 

(4)  What  limits  are  established  for  the 
numbers  of  snowmobiles  permitted  to 
use  the  park  each  day?  (i)  For  the  winter 
use  season  2001-2002,  the  numbers  of 
snowmobiles  allowed  to  use  the  park 
each  day  are  listed  in  the  tables  below. 


Park  entrance  gate  or  area 


Number  of 
snowmobiles* 


Grand  Teton  NP 


Teton  Park  Road 

Moose  Wilson  Road 

Continental  Divide  Snow- 
mobile Trail  from  the  east 
park  txxjndary  (along  U.S. 
26/287)  to  northem  park 
boundary  (along  U.S.  89/ 
287)  

Jackson  Lake  


(ii)  For  the  winter  use  season  2002- 
2003,  the  numbers  of  snowmobiles 
allowed  to  use  the  park  each  day  are 
listed  in  the  table  below. 


Park  entrance  gate  or  area 


Number  of 
snowmobiles* 


Grand  Teton  NP 


Continental  Divide  Snow- 
mobile Trail  from  east  park 
boundary  (along  U.S.  26/ 
287)  to  northern  park 
boundary  (along  U.S.  89/ 
287) 


25 


20 
10 


70 
30 


'Maximum  daily  allowed  per  gate. 


'Maximum  daily  allowed  per  gate 

(5)  What  other  conditions  are  placed 
on  snowmobile  operations? 
Snowmobiles  may  be  operated  in  the 
park  under  the  following  conditions: 

(i)  Snowmobiles  may  not  operate  in 
the  park  between  the  hours  of  9:00  p.m. 
and  8:00  a.m.  except  by  authorization. 

(ii)  Snowmobiles  that  stop  on 
designated  routes  must  pull  over  to  the 
far  right  next  to  the  snow  berm. 
Stopping  the  vehicle  in  a  hazardous 
location,  or  where  the  view  of  the 
vehicle  might  be  obscured,  such  as  on 
a  curve,  is  prohibited.  Pullouts  must  be 
utilized  when  available  and  accessible. 

(iii)  Snowmobiles  must  be  properly 
registered  and  display  a  valid  state 
registration  sticker. 

(iv)  Snowmobile  operators  must 
possess  a  valid  state  motor  vehicle 
operator's  license  or  learners  permit. 
The  license  or  permit  must  be  carried  on 
the  operator's  person  at  all  times. 
Snowmobile  operators  are  not  required 
to  possess  a  valid  drivers  license  while 
operating  on  the  public  access  routes 
designated  in  paragraph  (g)(8)  and  the 
private  property  access  routes 
designated  in  paragraph  (g)(10)  of  this 
section. 

(v)  Persons  operating  a  snowmobile 
while  possessing  a  learner's  permit  must 
be  accompanied  and  supervised  within 
line  of  si^t,  but  no  farther  than  100 
yards,  by  a  responsible  person  21  years 
of  age  or  older  possessing  a  valid  state 
motor  vehicles  operator's  license. 

(vi)  Allowing  or  permitting  an 
unlicensed  driver  to  operate  a 
snowmobile  is  prohibited. 

(vii)  During  the  winter  use  season  of 
2002-2003,  the  Superintendent  may 
require  that  snowmobiles  be 
accompanied  by  an  NPS  permitted 
guide  and  must  travel  in  groups  of  not 
more  than  11  snowmobiles. 

(6)  May  I  operate  a  snowplane  in  the 
park?  If  you  had  a  permit  to  operate 
snowplane  on  Jackson  Lake  during  the 
winter  use  season  2000-2001,  you  may 
obtain  a  permit  to  operate  a  snowplane 
on  Jackson  Lake  during  the  winter  use 
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season  of  2001-2002.  Beginning  the 
winter  use  season  2002-2003, 
snowplane  use  in  Grand  Teton  National 
Park  is  prohibited. 

(7)  What  is  a  snowplane?  A 
snowplane  is  a  self-propelled  vehicle 
intended  for  over-the-snow  travel  and 
driven  by  a  pusher-propeller. 

(8)  May  I  continue  to  access  public 
lands  via  snowmobile  through  the  park? 
Yes,  reasonable  and  direct  access  via 
snowmobile  to  adjacent  public  lands 
will  continue  to  be  permitted  on 
designated  routes  through  Grand  Teton 
Nationcd  Park.  The  following  routes  are 
designated  for  access  via  snowmobile  to 
public  lands: 

(i)  From  the  parking  area  at  Shadow 
Moimtain  directly  along  the  unplowed 
portion  of  the  road  to  the  east  park 
boundary. 

(ii)  Along  the  unplowed  portion  of  the 
Ditch  Creek  Road  directly  to  the  east 
park  boundary. 

(iii)  From  the  Cunningham  Cabin 
pullout  on  U.S.  26/89  near  Triangle  X  to 
the  east  park  boundary. 

(9)  For  what  purpose  may  I  use  the 
routes  designated  in  paragraph  (g)(8)? 
You  may  use  those  routes  designated  in 
peu^igraph  (g)(8)  of  this  section  to  gain 
direct  access  to  public  lands  adjacent  to 
the  park  boundary. 

(10)  May  I  continue  to  access  private 
property  within  or  adjacent  to  the  park 
via  snowmobile?  Yes,  reasonable  and 
direct  access  via  snowmobile  to  private 
property  will  continue  to  be  permitted 
via  designated  routes  in  Grand  Teton 
National  Park.  The  following  routes  are 
designated  for  access  to  private  property 
within  or  adjacent  to  the  park: 

(i)  The  unplowed  portion  of  Antelope 
Flats  Road  off  U.S.  26/89  to  private 
lands  in  the  Craighead  Subdivision. 

(ii)  The  xmplowed  portion  of  the 
Teton  Park  Road  to  that  piece  of  land 
commonly  referred  to  as  the  "Clark 
Property". 

(iii)  From  the  Moose-Wilson  Road  to 
the  land  commoidy  referred  to  as  the 
"Barker  Property"  until  the  Department 
of  the  Interior  takes  full  possession  of 
that  land. 

(iv)  From  the  Moose- Wilson  Road  to 
the  land  commonly  referred  to  as  the 
"Wittimer  Property"  until  the 
Department  of  the  Interior  takes  full 
possession  of  that  land. 

(v)  From  the  Moose-Wilson  Road  to 
those  two  pieces  of  land  commonly 
referred  to  as  the  "Halpin  Properties". 

(vi)  From  either  end  of  the  plowed 
sections  of  the  Moose- Wilson  Road  to 
that  piece  of  land  commonly  referred  to 
as  the  "JY  Ranch". 

(vii)  From  Highway  26/89/187  to 
those  lands  commonly  referred  to  as  the 
"Meadows",  the  "Circle  EW  Ranch",  the 


"Moulton  Property",  the  "Levinson 
Property"  and  the  "West  Property". 

(viii)  From  Cunningham  Cabin 
pullout  on  U.S.  26/89  near  Triangle  X 
the  piece  of  land  commonly  referred  to 
as  the  "Lost  Creek  Ranch". 

(ix)  Maps  detailing  designated  routes 
will  be  available  from  Park 
Headquarters. 

(11)  For  what  purpose  may  I  use  the 
routes  designated  in  paragraph  (g)(10)? 
Those  routes  designated  in  paragraph 
{g)(10)  of  this  section  are  to  access 
private  property  within  or  directly 
adjacent  to  the  park  boundary.  Use  of 
these  roads  via  snowmobile  is 
authorized  only  for  the  landowner  or 
their  representatives  or  guests. 
Recreational  use  of  these  roads  by 
anyone  is  prohibited. 

(12)  Are  there  any  forms  of  over-snow 
transportation  allowed  in  the  park?  No 
other  forms  of  motorized  over-snow 
transportation  are  permitted  for  use  in 
the  park  unless  specifically  approved  by 
the  Superintendent  and  are  consistent 
with  the  requirements  of  the  Winter  Use 
Plan  and  the  applicable  Executive 
Orders. 

Dated:  December  13,  2000. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary,  Fish  and  Wildlife 

and  Parks. 

(FR  Doc.  00-32144  Filed  12-15-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-47;GA-52;  GA-55-200030;  FRL-6914- 
8] 

Approval  and  Promulgation  of 
lmplerr.cntation  Plans  Georgia: 
Approval  of  Revisions  to  Georgia  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  In  a  December  16, 1999, 
Federal  Register  document,  EPA 
proposed  to  approve  the  1-hour  ozone 
attainment  demonstration  for  the 
Atlanta  nonattainment  area  (Atlanta 
attainment  demonstration)  which  was 
submitted  by  the  Georgia  Environmental 
Protection  Division  (GAEPD)  on  October 
28,  1999.  EPA's  proposed  approval  was 
based  on  the  condition  that  the  GAEPD 
satisfy  certain  requirements  established 
in  the  proposal.  Subsequently,  the 
GAEPD  submitted  revisions  to  the 
Atlanta  attainment  demonstration  on 
January  31,  2000,  and  July  31.  2000.  In 


a  letter  dated  November  23,  1999,  the 
GAEPD  agreed  to  meet  the  following 
commitments:  To  submit  rules  requiring 
the  implementation  of  nitrogen  oxide 
(NOx)  and  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  in  the  32  additional 
counties  for  sources  with  emissions  in 
excess  of  100  tons  per  year;  to  complete 
an  early  assessment  of  attainment  prior 
to  2003;  to  identify  and  adopt 
regulations  for  sources  that  will  be 
controlled  to  achieve  the  additional 
emission  reductions  that  are  needed  for 
attainment  as  determined  by  EPA's 
Method  1 .  These  revisions  address  those 
commitments.  EPA  is  proposing  in  this 
document  to  approve  these  revisions. 
Final  action  on  these  rule  revisions  will 
occur  at  the  same  time,  or  prior  to.  final 
action  on  the  1-hour  ozone  attainment 
demonstration  for  the  Atlanta 
nonattainment  area. 
DATES:  Written  comments  must  be 
received  on  or  before  January  17,  2001. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Scott  M.  Martin  at  the  - 
EPA,  Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta.  Georgia 
30303-8960. 

Air  Protection  Branch.  Georgia 
Environmental  Protection  Division. 
Georgia  Department  of  Natural 
Resources.  4244  International  Parkway, 
Suite  120,  Atlanta,  Georgia  30354. 
Telephone  (404)  363-7000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin  at  (404)  562-9036. 
martin.scott@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  a  December  16,  1999,  Federal 
Register  docimient  (see  64  FR  70478), 
EPA  proposed  to  approve  the  1-hour 
ozone  attainment  demonstration  for  the 
Atlanta  nonattainment  area  (Atlanta 
attainment  demonstration)  which  was 
submitted  by  the  Georgia  Environmental 
Protection  Division  (GAEPD)  on  October 
28,  1999.  EPA's  proposed  approval  was 
based  on  the  condition  that  the  GAEPD 
satisfy  certain  requirements  established 
in  the  proposal.  Subsequently,  the 
GAEPD  submitted  revisions  to  the 
Atlanta  attainment  demonstration  on 
January  31,  2000,  and  July  31,  2000.  In 
a  letter  dated  November  23, 1999,  the 
GAEPD  agreed  to  meet  the  following 
commitments:  to  submit  rules  requiring 


Federal  Register/Vol.  65,  No.  243/Monday,  December  18.  2000 / Proposed  Rules  79035 


the  implementation  of  nitrogen  oxide 
(NOx)  and  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  in  the  32  additional 
counties  for  sources  with  emissions  in 
excess  of  100  tons  per  year;  to  complete 
an  early  assessment  of  attainment  prior 
to  2003;  to  identify  and  adopt 
regulations  for  sources  that  will  be 
controlled  to  achieve  the  additional 
emission  reductions  that  are  needed  for 
attainment  as  determined  by  EPA's 
Method  1.  These  revisions  address  those 
commitments  as  well  as  comment 
received  on  the  regulations.  EPA  is 
proposing  in  this  document  to  approve 
these  revisions. 

n.  Analysis  of  State's  Submittal 

The  Clean  Air  Act  as  amended  in 
1990.  (CAA)  requires  that  serious  ozone 
nonattainment  areas  perform 
photochemical  grid  modeling  to  help 
determine  the  level  of  emission 
reductions  of  volatile  organic 
compoimds  (VOCs)  and  nitrogen  oxides 
(NOx)  necessary  to  attain  the  1-hour 
ozone  standard.  The  GAEPD  fulfilled 
this  requirement  primarily  through  the 
application  of  the  Urban  Airshed  Model, 
Variable  Grid  Version  (UAM-V).  When 
the  modeling  does  not  conclusively 
demonstrate  attainment,  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  vdll  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  modeling  and  its 
results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  ozone  standard  is 
likely.  The  process  by  which  this  is 
done  is  called  a  weight  of  evidence 
(WOE)  determination.  For  a  more 
detailed  discussion  of  UAM-V 
modeling  and  WOE,  please  reference  the 
December  16.  1999.  Federal  Register  (64 
FR  70478). 

The  GAEPD  relied  on  WOE  to 
demonstrate  attainment  of  the  1-hour 
ozone  standard.  GAEPD  used  EPA's 
Method  1  technique  to  identify  the 
additional  percentage  reduction  in  NOx 
and  VOC.  from  the  1996  emissions, 
needed  for  attainment.  A  detailed 
discussion  of  the  steps  used  in  Method 
1  to  calculate  the  additional  emission 
reductions  needed  for  attainment  is 
provided  in  the  technical  support 
document  (TSD)  which  can  be  obtained 
from  the  Regional  Office  contact. 


GAEPD's  application  of  this  procedure 
estimates  that  additional  reductions  of 
3.94  percent  (35.75  tpd)  NOx  and  3.59 
percent  (  20.81  tpd)  VOC  are  needed  for 
attainment.  Per  EPA  guidance,  the  State 
has  flexibility  to  substitute  NOx 
reductions  for  VOC  and  VOC  for  NOx. 
Adequate  supporting  documentation  for 
the  basis  of  any  substitution  must  be 
submitted  to  EPA  along  with  the 
adopted  regulations.  The  following  table 
summarizes  the  reductions  including 
the  emission  reduction  changes  from 
rules  included  in  the  October  28.  1999. 
submittal  which  will  be  used  to  achieve 
the  shortfall.  A  detailed  discussion  of 
each  measure  follows  the  table. 


Required  NOx  Reductions  .... 

Total  of 

35.75  tpd 

Industrial  Open  Burning  Ban 

-0.24 

Commercial  Open  Burning 

-0.19 

Ban. 

Residential  Open  Burning 

-3.66 

Ban. 

Slash  Burning  Ban  

-3.66 

Additional  Electrical  Gener- 

-44.06 

ating  Unit  Controls. 

Relieve  New  Source  Review 

+1.73 

in  26  Counties. 

Relieve  RACT  in  26  Counties 

+10.98 

Delay  RACT  in  6  Counties  ... 

+0.81 

New  Combustion  Turbine 

-3.1 

Rule. 

Extra  NOx  Reductions  Be- 

5.64 

yond  Those  Required. 

Required  VOC  Reductions  ... 

20.81 

Industrial  Open  Burning  Ban 

-0.91 

Commercial  Open  Burning 

-0.96 

Ban. 

Residential  Open  Burning 

-18.48 

Ban. 

Slash  Burning  Ban  

-17.55 

Prescribed  Burning  Ban 

-3.5 

Relieve  New  Source  Review 

+0.2 

in  26  Counties. 

Delay  RACT  in  6  Counties  ... 

+3.69 

Relieve  RACT  in  26  Counties 

+10.66 

Extra  VOC  Reductions  Be- 

6.04 

yond  Those  Required. 

Description  of  Major  Revisions  to  Rules 
for  Air  Quality  Submitted  on  January 
31,  2000 

The  January  31.  2000.  submittal 
included  several  regulations  that  will 
reduce  emissions  of  NOx  and  VOC  in 
the  Atlanta  modeling  domain.  EPA  is 
proposing  to  approve  the  revisions  to 
Georgia's  Rules  for  Air  Quality  Control 
Chapter  391-3-1  described  below. 

The  October  28, 1999,  submittal 
expanded  the  coverage  of  several  rules 
outside  the  1 3  county  nonattainment 
area  to  an  additional  32  coimties  for  a 


total  of  45  counties.  After  receiving 
adverse  comment  from  many  of  the 
counties  affected  by  the  expansion,  the 
EPD  agreed  to  revise  the  rules  to  reduce 
the  economic  hardship  imposed  on  the 
smaller  and  more  rural  counties.  The 
following  26  coimties  shall  no  longer  be 
subject  to  the  requirements  of  the  rules 
listed  below:  Banks.  Barrow,  Butts, 
Chattooga.  Clarke,  Dawson.  Floyd, 
Gordon,  Haralson,  Heard.  Jackson, 
Jasper.  Jones.  Lamar,  Lumpkin. 
Madison.  Meriwether.  Monroe.  Morgan, 
Oconee,  Pickens,  Pike.  Polk,  Putnam, 
Troup  and  Upson.  391-3-l-.02(2)(tt) 
VOC  Emissions  from  Major  Sources, 
(w)  Volatile  Organic  Liquid  Handling 
and  Storage,  (yy)  Emissions  of  Nitrogen 
Oxides  from  Major  Sources,  (ccc)  VOC 
Emissions  from  Bulk  Mixing  Tanks, 
(ddd)  VOC  Emissions  from  Offset 
Lithography,  (eee)  VOC  Emissions  from 
Expanded  Polystyrene  Products 
Manufacturing,  (hhh)  Wood  Furniture 
Finishing  and  Cleaning  Operations  and 
391-3-l-.03(8)(c){14)  Additional 
Provisions  for  Areas  Contributing  to  the 
Ambient  Air  Level  of  Ozone  in  the 
Mefropolitan  Atlanta  Ozone 
Nonattainment  Area.  In  addition  to  the 
13  counties  in  the  Atlanta  1-hour  ozone 
nonattainment  area.  Bartow,  Carroll, 
Hall,  Nev^on,  Spalding,  and  Walton 
coimties  shall  be  subject  to  the  rules 
listed  above. 

Rule  391-3-l-.02(2)(jjj)  relating  to 
"NOx  Emissions  from  Electric  Utility 
Steam  Generating  Units"  is  being 
amended  to  expand  the  coverage  of  the 
rule  to  include  affected  coal-fired 
electric  utility  steam  generating  units  in 
the  counties  of  Monroe  and  Putnam  and 
to  include  a  lower  average  NOx 
emissions  limit  for  all  affected  units. 

Effective  May  1,  2003,  the  NOx 
emissions  from  all  affected  units  at 
Plants  Bowen  (Bartow  County), 
Hammond  (Floyd  County),  McDonou^ 
(Cobb  County).  Wansley  (Heard 
County),  and  Yates  (Coweta  County) 
will  be  limited  to  the  equivalent  of  0.13 
lb/million  BTU  five  plant  average.  An 
overlapping  requirement,  also  effective 
May  1,  2003.  limits  NOx  emissions  fit)m 
all  the  same  units  described  above  plus 
the  units  at  Plants  Branch  (Putnam 
County)  and  Scherer  (Monroe  County) 
to  the  equivalent  of  0.20  lb/million  BTU 
seven  plant  average.  Compliance  will  be 
determined  potentially  in  two  steps. 
First,  each  source  will  be  assigned  a 
specific  alternative  emission  limit.  If  the 
actual  emission  rate  from  each  source  is 
less  than  its  alternative  limit,  then  all 
affected  sources  would  be  in 
compliance.  If  the  actual  emission  rate 
from  any  source  is  greater  than  its 
alternative  limit,  then  compliance 
would  be  demonstrated  by  showing  that 
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the  actual  BTU-weighted  average 
emission  rate  for  all  affected  sources  is 
less  than  0.13  Ib/miUion  BTU  for  the  5 
plants  and  0.20  lb/million  BTU  for  the 
7  plants  listed  above.  Compliance  with 
the  alternative  emission  limits  would  be 
determined  such  that  their  BTU- 
weighted  average  does  not  exceed  the 
0.13  and  0.20  lb/million  BTU  limits. 
The  compliance  period  will  be  based  on 
a  30-day  rolling  average  beginning  May 
1  and  ending  September  30  of  each  year. 

Rule  391-3-l-.02{2)(kkk)  relating  to 
"VOC  Emissions  from  Aerospace 
Manufacturing  and  Rework  Facilities"  is 
being  amended  by  adding  compliance 
dates.  Compliance  dates  have  been 
added  which  give  affected  sources 
located  outside  of  the  Atlanta  1-hour 
ozone  nonattainment  area  until  January 
1,  2001,  to  comply  with  the  rule. 

Rule  391-3-l-.02(2)(mimn)  relating 
to  "  NOx  Emissions  from  Stationary  Gas 
Turbines  and  Stationary  Engines  used  to 
Generate  Electricity"  is  being  amended 
to  remove  an  exemption  from  t]ie  rule. 
The  exemption,  "Stationary  engines 
used  exclusively  in  the  handling  and 
distribution  of  natural  gas,"  is  being 
removed.  Stationary  engines  used  to 
pump,  compress,  or  liquefy  natural  gas 
are  still  exempt  under  another 
exemption  which  exempts  engines  not 
connected  to  an  electrical  generator. 
Therefore,  the  removal  of  the  exemption 
makes  engines  used  to  generate 
electricity  at  natural  gas  pumping, 
compression,  or  liquefaction  plants 
subject  to  the  rule  consistent  with  other 
industries. 

Ride  391-3-l-.03(8)(c)(15)  relating  to 
"Additional  Provisions  for  Electrical 
Generating  Units  Located  in  Areas 
Contributing  to  the  Ambient  Air  Level 
of  Ozone  in  the  Metropolitan  Atlanta 
Ozone  Nonattainment  Area"  is  being 
added.  'Electrical  generating  unit"  is 
defined  as  a  fossil  fuel  fired  stationary 
boiler,  combustion  tiu-bine,  or  combined 
cycle  system  that  serves  a  generator 
which  produces  electricity  for  sale.  Any 
new  electrical  generating  unit  located  at 
a  "major  source"  (which  is  defined  as 
any  source  which  has  the  potential  to 
emit  at  least  100  tons  per  year  NOx)  or 
any  physical  change  or  change  in  the 
method  of  operation  of  an  existing 
electrical  generating  unit  located  at  an 
existing  major  source  which  results  in  a 
net  increase  of  40  tons  or  more  NOx  is 
subject  to  additional  permitting 
requirements.  This  rule  is  applicable  to 
electrical  generating  units  at  major 
sources  located  in  26  counties 
surrounding  the  13  county  Atlanta 
nonattainment  area  and  the  six  counties 
subject  to  Rule  391-3-l-.03{8){c)(14). 
Sources  subject  to  this  nde  are  required 
to  use  best  achievable  control 


technology  (BACT)  to  control  emissions 
and  are  required  to  obtain  emission 
offsets  at  a  ratio  of  1.1  to  1.  Sources 
located  in  the  counties  of  Banks, 
Barrow,  Bartow,  Butts,  Carroll, 
Chattooga,  Clarke,  Dawson,  Floyd, 
Gordon,  Hall,  Haralson,  Heard,  Jaekson, 
Jasper,  Jones,  Lamar,  Limipkin, 
Madison,  Meriwether,  Moruoe,  Monroe, 
Morgan,  Newton,  Oconee,  Pickens.  Pike, 
Polk,  Putnam,  Spalding,  Troup,  Upson, 
and  Walton  (32  county  area)  shall  be 
subject  to  this  rule. 

Rule  391-3-l-.03(13)  relating  to 
"Emission  Reduction  Credits"  is  being 
amended.  The  purpose  of  this  nde  is  to 
facilitate  construction  permitting  for 
sources  undertaking  major 
modifications  or  new  constructions  in 
federally  designated  ozone 
nonattainment  areas  and  areas 
contributing  to  ambient  concentrations 
of  ozone  in  nonattainment  areas  in  the 
state  of  Georgia.  The  proposed 
amendments  to  this  rule  revise  the 
eligibility  requirements  for  major        *" 
sources  to  make  them  consistent  with 
corresponding  changes  that  are  being 
proposed  for  Rule  391-3-1-.03,  Section 
(8);  respond  to  conunents  received  from 
EPA  concerning  applicability  of  its 
recently  issued  Economic  Incentives 
Program  to  the  Emission  Reductions 
Credit  Program;  clarify  the  provisions 
for  discounting  of  credits  based  on  time 
banked;  consolidate  and  move  all 
definitions  to  the  end  of  the  rule;  and 
strike  a  section  referring  to  provisions  of 
Rule  391-3-1-.03.  Section  (8). 

Description  of  Major  Revisions  to  Rules 
for  Air  Quality  Submitted  on  July  31, 
2000 

Rule  391-3-1-.01.  Definitions, 
subsection  (niinn)  "Procedure  for 
Testing  and  Monitoring  Sources  of  Air 
Pollutants"  is  amended  to  reference  a 
revised  version  of  the  Procedures  for 
Testing  and  Monitoring  Soiux:es  of  Air 
Pollutants  ("PTM")  effective  April  1. 
2000,  which  includes  changes  to 
specific  test  methods  and  procedures 
and  to  include  a  new  section  describing 
compliance  procediues  and  monitoring 
requirements  for  a  new  emission 
standard  for  large  combustion  turbines. 
These  revisions  have'been  reviewed  and 
meet  applicable  requirements. 

Rule  391-3-l-.02(2)(lll)  relating  to 
"NOx  Emissions  from  Fuel-Burning 
Equipment"  is  being  amended  to 
exempt  fuel  burning  equipment  brought 
on  site  by  May  1, 1999,  but  which  had 
not  been  installed  or  obtained  an  air 
quality  permit  under  391-3-l-.03(l)  by 
May  1,  1999  and  to  provide  an 
exemption  for  duct  burners  associated 
with  combined  cycle  gas  turbine 
systems.  The  original  rule  exempted 


existing  boilers  in  their  current 
locations  because  the  cost  of  retrofitting 
existing  boilers  to  comply  with  this  rule 
was  determined  to  be  prohibitive.  The 
rule  was  amended  in  January  2000,  with 
an  effective  date  of  February  16,  2000. 
to  exempt  fuel  burning  equipment 
which  had  been  permitted  by  May  1 , 

1999,  even  if  the  equipment  was  not  yet 
installed  and  operational  by  that  date. 
The  intent  was  to  grandfather  such  units 
because  the  permittee  was  likely  to  have 
contracted  for  a  new  boiler  that  could 
have  not  complied  with  the  emission 
limit  and  incurred  unrecoverable 
expense.  Likewise,  the  intent  in 
proposing  this  second  amendment  is  to 
grandfather  fuel  burning  equipment 
which  had  been  purchased  and  brought 
on  site,  but  which  had  not  been 
installed  nor  made  application 
sufficiently  in  time  to  obtain  a  permit  by 
May  1,  1999.  Another  exemption  is 
being  added  for  duct  burners  associated 
with  combined  cycle  gas  tiu'bine 
systems.  These  emission  units  will  be 
subject  to  more  stringent  NOx  limits 
under  Georgia  Rule  391-3-1- 
.02(2)(imn)  or  Georgia  Rule  391-3-1- 
.03(8)(c)  as  part  of  the  overall  combined 
cycle  system. 

Rule  391-3-l-.02(2)(nnn)  relating  to 
"NOx  Emissions  from  Large  Stationary 
Gas  Turbines"  is  being  amended.  This 
rule  will  regulate  NOx  emissions  from 
new  and  existing  stationary  gas  turbines 
greater  than  25MW  that  are  located  in  a 
45  county  area  in  and  around  Atlanta 
(i.e.,  the  13  county  nonattainment  area 
and  the  32  county  area  adjacent  to  the 
nonattainment  area).  NOx  emissions 
from  affected  stationary  gas  turbines 
permitted  before  April  1 ,  2000  will  be 
limited  to  not  more  than  30  parts  per 
million  (or  50  parts  per  million  for  the 
oil-fired  unit)  at  15  percent  oxygen  with 
a  compliance  date  of  May  1,  2003.  NOx 
emissions  from  affected  stationary  gas 
turbines  permitted  on  or  after  April  1 , 

2000,  will  be  limited  to  not  more  than 

6  parts  per  million  at  1 5  percent  oxygen 
with  a  compliance  requirement  upon 
startup.  The  limits  in  this  rule  will 
apply  during  the  period  May  1  through 
September  30  of  each  year.  New  units 
subject  to  a  NOx  limit  under  391-3-1- 
.03(8)(c)14.  or  15.  would  be  exempt 
from  this  rule.  For  existing  units,  a 
provision  was  included  in  the  rule 
allowing  the  owner/operator  to  petition 
the  Director  for  a  revision  to  the  rule  in 
case  a  source  is  unable  to  meet  the  30 
parts  per  million  (or  50  parts  per  million 
for  the  oil-fired  unit)  through 
combustion  modifications.  A  SIP 
submittal  to  EPA  would  be  required  to 
revise  the  rule. 

Rule  391-3-l-.02(5)  relating  to 
"Open  Burning"  is  being  amended.  The 
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coverage  of  the  rule  is  being  expanded 
beyond  the  existing  13  coimty  Atlanta  1- 
hour  ozone  nonattainment  area  to 
include  the  additional  32  county  area. 
Subparagraph  (a)  is  amended  to  add  a 
"prescribed  burning"  and  a  "slash 
burning"  exemption  to  the  rule. 
Subparagraph  (b)  is  reorganized  to  add 
clarity  to  the  rule  and  is  amended  to  add 
county  specific  restrictions  for  the  six 
counties  of  Bartow,  Carroll,  Hall, 
Newton.  Spalding,  and  Walton  as  well 
as  the  remaining  26  counties  of  the  32 
county  area.  The  six  counties  listed 
above  will  have  the  same  restrictions  as 
those  in  the  Atlanta  nonattainment  area. 
The  twenty-six  remaining  counties  of 
the  32  coimty  area  will  have  the  same 
restrictions  as  those  in  the  Atlanta 
nonattainment  area  with  the  exception 
that  "prescribed  burning"  is  allowed  in 
the  twenty-six  counties.  Subparagraph 
(f)  is  added  to  include  the  definitions  for 
"Prescribed  Burning"  and  "Slash 
Bm-ning." 

Rule  391-3-l-.03(6)(h)3  relating  to 
"SIP  Permit  Exemptions  for  Industrial 
Operations"  is  being  amended.  A  new 
exemption  from  permitting  for  small 
feed  mill  or  grain  mill  ovens  and  for 
surface  coating  drying  ovens  is  being 
added. 

Rule  391-3-l-.03(8)  Permit 
Requirements  is  being  amended. 
Provisions  for  internal  offsets  at  a  ratio 
of  1.3  to  1  to  avoid  New  Source  Review 
permitting  requirements  are  being 
restored  in  paragraphs  (c)(13)(iii)  and 
(iv).  These  provisions  will  allow 
existing  soiu-ces  located  within  the 
Atlanta  1-hour  ozone  nonattainment 
area  to  avoid  becoming  subject  to 
federal  New  Source  Review  permitting 
requirements  by  offsetting  emission 
increases  associated  with  modifications 
at  a  1.3  to  1.0  ratio.  See  CAA  section 
182(c)8  Special  Rule  for  Modifications 
of  Sources  Emitting  Greater  than  100 
tons  per  year. 

Rule  391-3-l-.03(ll)  relating  to 
"Permit  by  Rule"  is  being  amended.  A 
typographical  error  in  the  citation  of 
federal  operating  permit  regidations  is 
being  corrected.  The  reference  to  40  CFR 
70.5(6)(f)  is  being  replaced  with  the 
correct  reference  to  40  CFR  70.6(f). 

m.  Proposed  Action 

EPA  is  proposing  to  approve  the 
revisions  to  Atianta  attainment 
demonstration  as  discussed  above 
because  they  meet  EPA  and  CAA 
requirements  and  provide  reductions  to 
meet  the  additional  reductions 
identified  as  needed  to  support  the 
attainment  demonstration. 


rv.  Administrative  Requirements  - 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  mle  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  proposed  rule 
approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significanUy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  proposes  to  approve  a  state  rule 
implementing  a  federd  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 


necessary  steps  to  eliminate  drafting 
errors  and  ambigmty,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemented 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  November  16,  2000.  * 
Michael  V.  Peyton. 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  00-32151  Filed  12-15-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  07fr-O031 ;  FRL-691  »-5] 

Disapproval  of  Implementation  Plans, 
Arizona  Department  of  Environmental 
Quality 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to 
disapprove  a  revision  to  the  Arizona 
Department  of  Enviroiunental  Quality 
(ADEQ)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP)  concerning 
visible  emission  sources.  We  are 
proposing  action  on  a  local  rule  that 
regulates  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1 990 
(CAA  or  the  Act).  We  are  taking 
comments  on  this  proposal  and  plan  to 
follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
January  17.  2001. 

ADDRESSES:  Mail  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  Air  Division,  U.S.  Enviroiunental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 
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You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
techhical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building. 

1200  Pennsylvania  Avenue,  N.W., 

Washington.  D.C.  20460. 
Arizona  Department  of  Environmental 

Quality,  3033  North  Central  Avenue, 

Phoenix,  AZ  85012. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 


Air  Division.  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1135. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us," 
and  "our"  refer  to  EPA. 
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A.  Why  was  this  rule  submitted? 
IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  proposed  for 
disapproval  with  the  date  that  it  was 
adopted  and  submitted  by  the  Arizona 
Department  of  Envirorunental  Quality 
(ADEQ). 


Local  agency 

Rule# 

Rule/Title 

Adopted 

Submitted 

ADEQ 

R1 8-2-702 

General  Provisions  

11/13/93 

07^15/98 

On  December  18, 1998,  we 
determined  that  the  rule  submittal  in 
Table  1  met  the  completeness  criteria  in 
40  CFR  Part  5"1  Appendix  V,  which 
must  be  met  before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

We  approved  a  version  of  Rule  R18- 
2-702  into  the  ADEQ  portion  of  the 
Arizona  SIP.  as  Rule  R9-3-501.  Visible 
Emissions:  General,  on  April  23,  1982 
(47  FR  17485). 

C.  What  Are  the  Changes  in  the 
Submitted  Rule? 

•  The  rule  was  changed  to  apply  only 
to  existing  sources. 

•  The  opacity  method  was  changed  to 
EPA  Method  9  to  simplify  EPA 
enforcement. 

•  An  expired  and  therefore  outdated 
exemption  for  certain  copper  smelters 
was  removed. 

•  A  procedure  for  calculating  process 
weight  rate  was  added  to  the  rule. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

We  evaluated  this  rule  for 
enforceability  and  consistency  with  the 
CAA  as  amended  in  1990.  with  40  CFR 
51.  and  wi\h  EPA's  PM-10  policy. 
Sections  172(c)(1)  and  189(a)  of  the 
CAA  require  moderate  PM-10 
nonattainment  areas  to  implement 
reasonably  available  control  measures 
(RACM),  including  reasonably  available 
control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  requires  that  serious  PM-10 
nonattainment  areas,  in  addition  to 
meeting  the  RACM/RACT  requirements, 
implement  best  available  control 


measures  (BACM),  including  best 
available  control  technology  (BACT). 
The  area  regulated  by  the  rule  contains 
five  counties  that  are  PM-10  moderate 
nonattainment  areas:  Cochise  Coimty, 
Santa  Cruz  Coimty,  Gila  County, 
Mohave  County,  and  Yuma  County. 
Therefore,  the  rule  must  meet  the 
requirements  of  RACM/RACT.  While 
the  rule  does  not  specifically  establish 
PM-10  limits  for  a  process,  an  opacity 
standard  limits  PM-10  emissions.  We 
believe  that  a  general  20%  opacity 
standard  is  an  important  control  level 
for  PM-10  achievable  with  reasonably 
available  control  technology. 

The  guidance  and  policy  documents 
that  we  used  to  define  specific 
enforceability  and  SIP  relaxation 
requirements  includes  the  following: 

•  PM-10  Guideline  Document.  (EPA- 
452/R093-008). 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

Rule  provisions  which  do  not  meet 
the  evaluation  criteria  are  simimarized 
below  and  discussed  further  in  the 
TSDs. 

C.  What  Are  the  Rule  Deficiencies? 

ADEQ  Rule  Rl  8-2-702  contains  the 
following  deficiencies: 

•  The  change  of  scope  to  apply  only 
to  existing  sources  without  a 
replacement  for  new  sources  is  a  SIP 
relaxation.  The  opacity  determination  is 
an  enforcement  tool  for  both  existing 
and  new  sources. 

•  The  40%  opacity  standard  does  not 
meet  the  requirements  of  RACM/RACT. 
A  20%  opacity  standard  has  been 
determined  to  be  reasonably  available 
across  the  country. 


•  The  enforceability  is  limited  by  the 
discretion  of  the  Director  to  relax  the 
opacity  standard  if  the  source  complies 
with  the  associated  mass  standard  for 
the  source.  Relaxing  the  opacity 
standard  below  the  RACM/RACT  level 
does  not  meet  the  requirements  of 
RACM/RACT. 

D.  EPA  Recommendations  To  Further 
Improve  the  Rule  • 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  our  current 
action  but  are  recommended  for  the  next 
time  the  local  agency  modifies  the  rule. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  we  are  proposing 
a  disapproval  of  the  submitted  PCAQCD 
Rule  R18-2-702.  If  finalized,  this  action 
would  retain  the  existing  SIP  rule  in  the 
SIP,  including  the  40%  opacity  limit 
which  does  not  fulfill  RACM/RACT.  If 
this  disapproval  is  finalized,  sanctions 
will  be  imposed  under  section  1 79  of 
the  Act  unless  EPA  approves 
subsequent  SIP  revisions  that  correct  the 
rule  deficiencies  within  18  months. 
These  sanctions  would  be  imposed  as 
described  in  59  FR  39832  (August  4. 
1994).  A  final  disapproval  would  also 
trigger  the  federal  implementation  plan 
(FIP)  requirement  under  section  110(c). 

We  will  accept  comments  from  the 
public  for  the  next  30  days. 

m.  Background  Information 

A.  Why  Was  This  Rule  Submitted? 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  2  lists 
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some  of  the  national  milestones  leading      to  the  submittal  of  local  agency  PM-10 

rules. 

Table  2.— PM-10  Nonattainment  Milestones 


Date 


March  3,  1978 

July  1.  1987  

November  15,  1990 
November  15,  1990 


Event 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  tt>e 
Clean  Air  Act,  as  amended  in  1977.  43  FR  8964;  40  CFR  81.305. 

EPA  replaced  ttie  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  di- 
ameter (PM-10).  52  FR  24672. 

Clean  Air  Ad  Amendments  of  1990  were  enacted,  Pub.  L.  101-549,  104  Stat.  2399  codified 
at  42  use.  7401 -7671  q. 

PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(A)  and  (B)  of  the  CAA  were  des- 
ignated nonattainment  by  operation  of  law  and  classified  as  moderate  or  serious  pursuant  to 
section  186(a)  and  189(a).  States  are  required  by  section  110(a)  to  submit  mles  regulating 
PM-10  emissions  in  order  to  achieve  the  attainment  dates  specified  in  section  186(a)(1)  and 
188(c). 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Plaiming  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  E.O.  13084  requires  EPA  to 
provide  to  the  OMB  in  a  separately 


identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenunents,  a 
summary  of  the  natxire  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  proposed 
rule. 

D.  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federafism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  E.O.  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 


compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regidation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiads  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132,  because  it  merely  acts  on  a 
state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  proposed  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nde  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
actions  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  action  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
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signiRcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 


List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  November  30.  2000. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  00-32149  Filed  12-15-00;  8:45  ami 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[RM)1 -043-69915;  A-1-FRL-6918-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(Sff)  revision  submitted  by  the  State  of 
Rhode  Island.  This  revision  establishes 
and  requires  the  implementation  of  an 
enhanced  motor  vehicle  inspection  and 
maintenance  program.  The  intended 
effect  of  this  action  is  to  reduce  motor 
vehicle  emissions  through  identification 
of  high  emitting  vehicles  and  require 
repair  of  these  high  emitters.  This  action 
is  being  taken  under  the  Clean  Air  Act. 
DATES:  Written  comments  must  be 
received  on  or  before  January  17,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  One 
Congress  Street,  11th  floor,  Boston,  MA 
and  Office  of  Air  Resources.  Department 
of  Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Hagerty,  (617)  918-1049. 
SUPPLEMENTARY  INFORMATION:  This 
Supplementary  Information  section  is 
organized  as  follows: 

L  What  action  is  EPA  proposing  today? 


n.  How  can  EPA  propose  approval  of  a  draft 
plan? 

III.  What  Rhode  Island  SIP  revision  is  the 

topic  of  this  action? 

IV.  What  are  the  major  items  included  in  this 

state  submittal? 

V.  What  are  the  EPA  requirements  for 

approval  of  the  Rhode  Island  inspection 
and  maintenance  program  and  how  has 
the  state  addressed  each? 

VI.  What  emission  reduction  credit  may 

Rhode  Island  assume  in  the  interim  until 
the  EPA  has  information  available  to 
assign  appropriate  credit? 

VII.  What  is  EPA's  proposed  action  on  this 
submittal? 

VIII.  How  can  the  public  participate  in  this 
process? 

IX.  Administrative  Requirements 

L  What  Action  Is  EPA  Proposing 
Today? 

We  are  proposing  approval  of  the 
Rhode  Island  enhanced  motor  vehicle 
inspection  and  maintenance  program 
SIP  revision  which  was  submitted  in 
dreift  form  on  November  17.  2000. 

n.  How  Can  EPA  Propose  Approval  of 
a  Draft  Plan? 

EPA  can  propose  approval  of  a  SIP 
revision  through  a  process  called 
parallel  processing.  This  process  allows 
EPA  to  propose  approval  of  a  state  SIP 
at  the  same  time  that  the  state  is  having 
its  required  public  comment  period.  The 
public  has  the  opportunity  to  review  the 
State's  proposed  program,  plus  EPA's 
discussion  in  this  notice  of  the  non- 
regulatory  program  commitments  Rhode 
Island  must  submit,  for  the  purposes  of 
commenting  on  this  proposed  SIP 
revision.  If  there  are  no  substantive 
changes  as  a  result  of  the  state  public 
hearing  process,  and  if  there  are  no 
substantive  adverse  comments  in 
response  to  this  notice  that  cause  EPA 
to  require  changes  in  the  program 
beyond  the  additions  already  discussed 
in  this  notice.  EPA  can  go  forward  with 
a  final  rulemaking  notice.  If  substantive 
changes  are  made  or  substantive  adverse 
comments  received  that  require  a 
program  change  then  EPA  must 
repropose  the  revision  for  public 
comment. 

m.  What  Rhode  Island  SIP  Revision  Is 
the  Topic  of  This  Action? 

On  November  17.  2000.  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  a  draft 
revision  to  its  SIP  for  motor  vehicle 
inspection  and  maintenance.  The 
revision  will  be  the  subject  of  a  public 
hearing  in  Rhode  Island  on  December 
21.  2000.  The  SIP  revision  proposes  to 
revise  the  Rhode  Island  SEP  to  add  the 
enhanced  motor  vehicle  inspection  and 
maintenance  program  which  is  required 
by  EPA's  inspection  and  maintenance 


regulation  Title  40,  Part  51— Subpart 
S — Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans  (I/M  rule). 
This  approval  will  apply  to  the 
inspection  and  maintenance  program 
which  is  now  operating  in  the  state  and 
will  not  require  any  changes  to  the 
program  beyond  the  non-regulatory 
program  commitments  described  in  the 
notice.  The  Rhode  Island  I/M  program  is 
operated  statewide  at  licensed  private 
garages  which  also  perform  required 
safety  tests  on  vehicles.  The  test 
performed  every  two  years  on  most 
vehicles  is  a  31  second  dynamometer 
test.  The  test  equipment  is 
computerized  and  coimected  to  a 
central  computer.  Enforcement  is  by 
windshield  stickers,  but  will  be  changed 
to  registration  denial  in  January  2001. 

rV.  What  Are  the  Major  Items  Included 
in  This  State  Submittal? 

The  revision  consists  of  a  narrative 
description  of  the  program,  the  Rhode 
Island  Department  of  Environmental 
Management  and  Department  of  Motor 
Vehicles  regulations,  equipment  and 
test  specifications,  legal  authority, 
emission  factor  modeling,  the  vehicle 
inspection  manual,  the  quality 
assurance  and  quality  control  plan, 
technician  training  information,  and  the 
technical  proposal  from  Keating 
Technologies  which  includes  a  public 
awareness  plan. 

V.  What  Are  the  EPA  Reqiurements  for 
Approval  of  the  Rhode  Island 
Inspection  and  Maintenance  Program 
and  How  Has  the  State  Addressed 
Each? 

We  have  reviewed  the  Rhode  Island 
submittal  to  determine  how  it  addresses 
all  aspects  of  the  Clean  Air  Act  and 
EPA's  I/M  Rule.  Below  is  a  summary  of 
how  the  Rhode  Island  submittal 
addresses  each  section  of  EPA's  I/M 
rule: 

Applicability-^0  CFR  51.350 

Sections  182(c)(3)  and  184(b)(1)(A)  of 
the  Clean  Air  Act  and  40  CFR  51.350(a) 
require  all  states  in  the  Northeast  Ozone 
Transport  Region  (OTR)  which  contain 
Metropolitan  Statistical  Areas  (MSAs)  or 
parts  thereof  with  a  population  of 
100.000  or  more  to  implement  an 
enhanced  I/M  program.  Rhode  Island  is 
part  of  the  OTR  and  contains  the 
Providence-Pawtucket-Fall  River  CMSA 
or  parts  thereof  with  a  population  of 
100.000  or  more. 

Before  the  EPA  finding  made  on  June 
9.  1999  (64  FR  30911)  that  the  1-hour 
ozone  standard  was  no  longer 
applicable,  the  entire  State  of  Rhode 
Island  was  also  classified  as  a  serious 


ozone  nonattainment  area.  As  such  it 
was  required  to  implement  an  enhanced 
I/M  program  per  section  182(c)(3)  of  the 
CAA  and  40  CFR  51.350(a)(2).  On  July 
20,  2000  (65  FR  45181).  EPA  reinstated 
the  applicability  of  the  1-hour  ozone 
standard  in  all  areas  for  which  EPA  had 
taken  action  determining  that  the 
standard  no  longer  applied.  The 
effective  date  of  the  reinstatement  for 
Rhode  Island  is  January  16.  2001.  after 
which  Rhode  Island  will  once  again  be 
considered  a  serious  ozone 
nonattainment  area  and  again  subject  to 
the  section  182(c)  requirement  to 
implement  an  enhanced  I/M  program. 

Under  the  requirements  of  the  Clean 
Air  Act,  all  counties  in  Rhode  Island  are 
subject  to  I/M  program  requirements. 
The  Rhode  Island  I/M  regulation 
requires  that  the  enhanced  I/M  program 
be  implemented  statewide.  The  I/M 
legislative  authority  Rhode  Island 
General  Law  Chapter  31-38,  Inspection 
of  Motor  Vehicles,  and  Chapter  31-47.1. 
Motor  Vehicle  Emissions  Inspection 
Program,  provide  the  legal  authority  to 
establish  a  statewide  enhanced  program. 
This  part  of  the  submittal  meets  the 
requirements  of  40  CFR  51.350  of  the 
federal  I/M  nde  and  is  part  of  the  basis 
for  this  proposed  approval  of  the  Rhode 
Island  I/M  SIP. 

The  federal  I/M  rule  requires  that  the 
state  program  not  terminate  until  it  is  no 
longer  necessary.  EPA  interprets  the 
federal  rule  as  stating  that  a  SIP  which 
does  not  sunset  prior  to  the  attainment 
deadline  for  each  applicable  area 
satisfies  this  requirement.  The  Rhode 
Island  submittal  does  not  address  the 
length  of  time  the  program  will  be  in 
effect.  The  program  must  continue  past 
the  attainment  dates  for  all  applicable 
nonattainment  areas  in  Rhode  Island.  In 
the  absence  of  a  sunset  date,  EPA 
interprets  the  SEP  submittal  as  requiring 
the  I/M  program  to  continue 
indefinitely,  and  proposes  to  approve 
the  program  on  this  basis.  Once 
approved,  this  unlimited  term  of  the 
program  will  be  federally  enforceable  as 
a  requirement  of  the  SIP. 

Enhanced  I/M  Performance  Standard — 
40  CFR  51.351 

The  enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  performance  standard  is 
established  using  local  characteristics, 
such  as  vehicle  age  mix  and  local  fuel 
controls,  and  the  following  model  I/M 
program  parameters:  Network  type,  start 
date,  test  frequency,  model  year,  vehicle 
type  coverage,  exhaust  emission  test 


type,  emission  standards,  emission 
control  device  inspection,  evaporative 
system  function  checks,  stringency, 
waiver  rate,  compliance  rate  and 
evaluation  date.  The  emission  levels 
achieved  by  the  state's  program  design 
shall  be  calculated  using  the  most 
ciurent  version,  at  the  time  of  submittal, 
of  the  EPA  mobile  source  emission 
factor  model.  At  the  time  of  the  Rhode 
Island  submittal  the  most  current 
version  was  MOBILESb.  Areas  shall 
meet  the  performance  standard  in  2002 
for  the  pollutants  which  cause  them  to 
be  subject  to  enhanced  I/M 
requirements.  In  the  case  of  ozone 
nonattainment  areas  or  areas  in  the 
Ozone  Transport  Region,  the 
performance  standard  must  be  met  for 
both  nitrogen  oxides  (  NOx)  and 
hydrocarbons  (HC).  This  Rhode  Island 
submittal  must  meet  the  enhanced  I/M 
performance  standard  for  HC  and  NOx 
throughout  the  state. 

The  15  percent  rate  of  progress  (ROP) 
plan  for  Rhode  Island  which  was 
approved  in  the  Federal  Register  on 
December  8.  1998  (63  FR  67594)  does 
not  rely  on  I/M  emission  credits  to  meet 
the  required  reduction.  This  allows 
Rhode  Island  to  meet  the  low  enhanced 
I/M  performance  standard  piu'suant  to 
40  CFR  51.351(g). 

The  Rhode  Island  submittal  includes 
the  following  program  design 
parameters: 

Network  type — Test  and  repair 

Start  date— 2000 

Test  frequency — biennial 

Model  year/  vehicle  type  coverage — 

most  recent  25  years,  light  and 

heavy  duty,  gasoline 
Exhaust  emission  test  type — transient 
Emission  standards — 1.2  HC.  20.0  CO. 

3.0  NOx 
Emission  control  device  check — yes 
Evaporative  system  function  checks — 

gas  cap  only 
Stringency  (pre-1981  failure  rate) — N/A 
Waiver  rate — 3% 
Compliance  rate — 96% 
Evaluation  date(s) — 2002  and  2004 

Rhode  Island  has  submitted  modeling 
demonstrations  using  the  EPA  computer 
model  M0BILE5b  showing  that  the  low 
enhanced  performance  standard 
reductions  will  be  met  in  2002  with  the 
proposed  state  program.  This 
demonstration  assumed  a  96% 
compliance  rate,  3%  waiver  rate,  and 
75%  of  IM  240  credits.  (See  Section  VI 
below  for  a  discussion  on  interim 
wnission  reduction  credit.) 

Rhode  Island's  modeling  shows  that 
the  program  will  meet  the  "low 
enhanced  I/M  performance  standard" 
for  HC,  and  NOx  by  2002.  This  part  of 
the  submittal  meets  the  requirements  of 
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40  CFR  51.351  of  the  federal  I/M  rule 
and  is  part  of  the  basis  for  proposed 
approval  of  the  Rhode  Island  1/M  SIP. 

Network  Type  and  Program 
Evaluation — iO  CFR  51.353 

The  enhanced  program  shall  include 
an  ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Clean  Air  Act  and  the  federal  I/M 
rule.  The  SIP  shall  include  details  on 
the  program  evaluation  and  shall 
include  a  schedule  for  submittal  of 
biennial  evaluation  reports,  data  from  a 
state  moijitored  or  administered  mass 
emission  test  of  at  least  0.1%  of  the 
vehicles  subject  to  inspection  each  year, 
description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program. 

Rhode  Island  has  designed  a  test-and- 
repair  network  with  dynamometer 
testing  in  a  computer  connected 
network.  The  program  evaluation  testing 
will  consist  of  a  NYTEST  test  conducted 
immediately  after  the  RI2000  test  on  350 
randomly  selected  vehicles.  In  addition, 
annual  remote  sensing  data  from  on- 
road  testing  will  be  compared  with 
remote  sensing  data  collected  prior  to 
the  start  of  the  program  and  for 
subsequent  years  to  provide  an 
alternative  assessment  method.  EPA's 
regidations  at  40  CFR  51.353  allow  a 
state  to  submit  a  demonstration  that  a 
decentralized  test-and-repair  network 
achieves  the  level  of  credit,  as  compared 
to  a  centralized  program,  that  a  state  is 
claiming  for  its  program.  Rhode  Island 
is  assembling  data  for  a  full 
demonstration  of  the  efficacy  of  its  test- 
and-repair  network,  some  of  which  EPA 
has  already  received,  and  EPA  is 
requiring  Rhode  Island  to  submit 
additional  documentation  before  EPA 
finally  approves  this  program.  EPA  is 
nevertheless  prepared  to  propose  full 
approval  of  Rhode  Island's  I/M  program 
pending  submittal  of  their 
demonstration.  Rhode  Island  has 
submitted  data  concerning  failuire  rate 
by  model  year  upon  which  we  will  base 
our  proposed  approval  and  Rhode 
Island  will  be  submitting  data 
concerning  actual  waiver  rates  and 
station  audit  residts  which  will  be 
incorporated  into  the  analysis  before 
final  approval.  While  absolute  network 
effectiveness  may  not  be  known  with 
this  limited  data,  EPA  believes  that 
Rhode  Island's  network  effectiveness 
demonstration  meets  the  same  standard 
applied  to  effectiveness  demonstrations 
appUed  to  other  states  under  section 
51.353.  This  element  is  part  of  the  basis 


for  proposed  approval  of  the  Rhode 
Island  I/M  SIP. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  federal'I/M  rule  requires  Rhode 
Island  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  it  is  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  from  the  state  or  local  General 
Fund  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  of  the 
state's  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  piuxhase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

Rhode  Island  has  provided  for  a 
dedicated  fund  to  provide  the  additional 
resources,  in  addition  to  the  resources 
assigned  to  the  existing  safety  program, 
needed  to  implement  the  program.  A 
portion  of  the  fee  goes  directly  to  the 
contractor  ($13.00)  and  part  of  it  goes  to 
the  state  ($2.00)  to  support  the  program. 
Rhode  Island  submitted  a  breakdown  of 
funds  and  full  time  employees  for  the 
Department  of  Motor  Vehicles  (DMV) 
and  DEM  to  operate  the  program.  These 
resources  along  with  the  contractor 
resources  appear  to  be  adequate  to  meet 
these  needs.  An  annual  budget  estimate 
is  included  in  Section  6  of  the 
submittal.  This  part  of  the  submittal 
meets  the  requirements  of  40  CFR 
51.354  of  the  federal  I/M  nde  and  is  part 
of  the  basis  for  proposed  approval  of  the 
Rhode  Island  I/M  SIP. 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  annual  test 
frequency;  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enforcement  process  and  shall 
include  the  legal  authority,  regulations 
or  contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 


The  Rhode  Island  program  provides 
biennial  testing  in  a  test-and-repair 
network.  The  test-and-repair  structure  of 
the  program  and  approximately  350  test 
stations  are  expected  to  provide 
customer  convenience.  "The  contract 
specifies  criteria  to  provide  convenient 
locations  throughout  the  state.  Legal 
authority  is  provided  in  31—47.1-3  of 
The  General  Laws  of  Rhode  Island.  The 
performance  standard  is  achieved  with 
this  biennial  format.  This  part  of  the 
submittal  meets  the  requirements  of  40 
CFR  51.355  of  the  federal  I/M  rule  and 
is  part  of  the  basis  for  proposed 
approval  of  the  Rhode  Island  I/M  SIP. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  and  light  duty 
trucks  up  to  8,500  pounds  GVWR,  and 
includes  vehicles  operating  on  all  fuel 
types.  Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boundaries 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  the  same  type  of  test 
network  as  other  vehicles  in  the  state, 
according  to  the  requirements  of  40  CFR 
51.353(a). 

The  federal  I/M  regulation  requires 
that  the  SEP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions, 
including  the  percentage  and  number  of 
vehicles  to  be  impacted  by  the 
exemption.  Such  exemptions  shall  be 
accounted  for  in  the  analysis  of  the 
program's  potential  emission  reduction. 

The  Rhode  Island  program  tests  light 
duty  gasoline  vehicles  less  than  25  years 
old.  The  mobile  modeling  contains  a 
model  year  profile  provided  by  the  state 
for  the  Rhode  Island  vehicles  included 
in  the  program.  Legal  authority  is 
provided  in  Section  31—47.1-3  of  the 
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General  Laws  of  Rhode  Island  and 
section  1.2,  Applicability,  of  Rhode 
Island  Motor  Vehicle  Safety  and 
Emissions  Control  Regulation  No.  1. 
Exemptions  are  also  specified  in  this 
regulation  and  have  been  addressed  in 
the  modeling.  Rhode  Island  is  not 
significantly  impacted  by  vehicles 
outside  the  program  area,  since  the 
Rhode  Island  program  is  implemented 
statewide  and  each  surrounding  state 
(i.e.,  Connecticut  and  Massachusetts)  is 
implementing  a  statewide  enhanced  I/M 
program.  This  part  of  the  submittal 
meets  the  requirements  of  40  CFR 
51.356  of  the  federal  I/M  rule  and  is  part 
of  the  basis  for  proposed  approval  of  the 
Rhode  Island  I/M  SIP. 

Federally  owned  vehicles  operated  in 
Rhode  Island  are  required  to  meet  the 
same  requirements  as  Rhode  Island 
registered  vehicles.  However,  EPA  is  not 
requiring  states  to  implement  40  CFR 
51.356(a)(4)  dealing  with  federal 
installations  within  I/M  areas  at  this 
time.  The  Department  of  Justice  has 
recommended  to  EPA  that  this 
regulation  be  revised  since  it  appears  to 
grant  states  authority  to  regulate  federal 
installations  in  circumstances  where  the 
federal  government  has  not  waived 
sovereign  immunity.  It  would  not  be 
appropriate  to  require  compliance  with 
this  regulation  if  it  is  not 
constitutionally  authorized.  EPA  will  be 
revising  this  provision  in  the  future  and 
will  review  state  I/M  SIPs  with  respect 
to  this  issue  when  this  new  rule  is  final. 
Therefore,  for  these  reasons,  EPA  is  not 
proposing  approval  or  disapproval  of 
the  specific  requirements  which  apply 
to  federal  facilities  at  this  time. 

Test  Procedures  and  Standards — 40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  estabUshed  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  documents  entitled  "High-Tech 
I/M  Test  Procedures,  Emission 
Standards,  Quahty  Control 
Requirements,  and  Equipment 
Specifications,"  EPA-AA-EPSD-IM- 
93-1,  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications,"  EPA-AA- 
RSPD-IM-96-2,  dated  July  1996. 

Rhode  Island  will  use  the  RI2000  test 
(BAR31  test  with  NYTEST  equipment). 
Test  procedures  and  standards  are 
specified  in:  (1)  Section  9  and  Appendix 
A,  Equipment  and  Test  Specifications, 
of  the  November  17,  2000  SIP  submittal; 
(2)  section  1.4,  Rhode  Island  Vehicle 


Inspection  Program  Procedures,  and 
section  1.5,  Emission  Standards  and 
Criteria,  of  Rhode  Island  Motor  Vehicle 
Safety  and  Emissions  Control 
Regulation  No.  1;  and  (3)  Air  Pollution 
Control  Regulation  No.  34,  Rhode  Island 
Motor  Vehicle  Inspection/Maintenance 
Program.  This  part  of  the  submittal 
meets  the  requirements  of  40  CFR 
51.357  of  the  federal  I/M  rule  and  is  part 
of  the  basis  for  proposed  approval  of  the 
Rhode  Island  I/M  SIP. 

Test  Equipment — 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measurement  on  subject  vehicles.  The 
federal  I/M  regulation  requires  that  the 
state  SIP  submittal  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  shall  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  specifications  for  the 
computerized  test  equipment  to  be  used 
in  the  program  are  included  in 
Appendix  A,  Equipment  and  Test 
Specifications,  of  the  November  17, 
2000  SIP  submittal.  This  part  of  the 
submittal  meets  the  requirements  of  40 
CFR  51.358  of  the  federal  I/M  rule  and 
is  part  of  the  basis  for  proposed 
approval  of  the  Rhode  Island  I/M  SIP. 

Quality  Control— 40  CFR  51.359 

Quality  control  measures  shall  insiire 
that  emission  measurement  equipment 
is  calibrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

Rhode  Island's  November  17,  2000 
SIP  submittal  includes  provisions  which 
describe  and  estabUsh  quality  control 
measures  for  the  emission  measurement 
equipment,  and  record  keeping 
requirements  in  Section  12,  Quality 
Assurance/Quality  Control,  and 
Appendix  I,  QA/QC  Plan.  This  part  of 
the  submittal  meets  the  requirements  of 
40  CFR  51.359  of  the  federal  I/M  rule 
and  is  part  of  the  basis  for  proposed 
approval  of  the  Rhode  Island  I/M  SIP. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  edlows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CPI  for 


1989,  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  used  to  obtain  repairs 
before  expenditures  can  be  counted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  failure.  Repairs 
for  1980  and  newer  model  year  vehicles 
must  be  performed  by  a  recognized 
repair  technician.  The  federal  regulation 
allows  for  compliance  via  a  diagnostic 
inspection  after  failing  a  retest  on 
emissions  and  requires  quality  control 
of  waiver  issuance.  The  SIP  must  set  a 
maximimi  waiver  rate  and  must 
describe  corrective  action  that  would  be 
taken  if  the  waiver  rate  exceeds  that 
committed  to  in  the  SIP. 

Rhode  Island  has  chosen  to  allow  cost 
waivers  and  compliance  via  diagnostic 
inspection.  The  Rhode  Island  waiver 
requirements  are  described  in  section  13 
of  the  submittal  and  will  require  $450 
plus  CPI  adjusted  cost  waiver.  After 
January  1,  2001,  $450  must  be  spent  on 
appropriate  repairs  and  the  amount  will 
subsequently  be  adjusted  to  account  for 
CPI  changes  by  January  1,  2004.  Only 
repairs  performed  by  a  registered  repair 
technician  can  be  credited  toward  a 
waiver.  Section  1.9  of  Rhode  Island 
Motor  Vehicle  Safety  and  Emissions 
Control  Regulation  No.  1  specifies 
waiver  requirements  including 
requirements  that  creditable  cost  of 
repairs  shall  not  include  costs  covered 
by  warranty  or  tampering  reversal,  and 
must  be  made  by  a  Certified  Inspection 
Repair  Technician.  The  submittal 
assumes  a  maximum  3%  waiver  rate 
and  a  commitment  to  revise  the  SIP  if 
it  is  exceeded.  Rhode  Island  submitted 
these  waiver  provisions  for  the  purpose 
of  addressing  the  waiver  provisions  of 
EPA's  I/M  rule.  This  element  of  the 
submittal  is  part  of  the  basis  for 
proposed  approval  of  the  Rhode  Island 
I/M  SIP. 

Motorist  Compliance  Enforcement — 40 
CFR  51.361 

The  federal  regulation  requires  that 
compUance  shall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  enhanced  I/M  programs  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  An  enhanced 
I/M  area  may  use  either  sUcker-based 
enforcement  programs  or  computer- 
matching  programs  if  either  of  these 
programs  were  used  in  the  existing 
program,  which  was  operating  prior  to 
passage  of  the  1990  Clean  Air  Act 
Amendments,  and  it  can  be 
demonstrated  that  the  alternative  has 
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been  more  effective  than  registration 
denial.  The  SIP  shall  provide 
information  concerning  the  enforcement 
process,  legal  authority  to  implement 
and  enforce  the  program,  and  a 
commitment  to  a  compliance  rate  to  be 
used  for  modeling  purposes  and  to  be 
maintained  in  practice. 

Section  14  or  the  submittal  explains 
enforcement  procedures  for  the 
program.  Legal  authority  is  contained 
Rhode  Island  General  Law  Chapter  31- 
47.1,  Motor  Vehicle  Emissions 
Inspection  Program.  Registration  denial 
will  start  January,  2001.  and  will  be  in 
effect  before  final  EPA  action  on  the  1/ 
M  SIP  is  taken.  The  data  base  will  be 
maintained  by  the  contractor  and  tied  in 
with  the  Department  of  Motor  Vehicles 
database.  Section  1.4.2,  Registration,  of 
Rhode  Island  Motor  Vehicle  Safety  and 
Emissions  Control  Regulation  No.l 
specifies  registration  denial 
requirements  starting  January  1,  2001. 
Rhode  Island  used  a  96%  compliance 
rate  for  modeling  purposes,  but  did  not 
commit  to  this  rate.  The  final  submittal 
must  have  a  commitment  to  maintain 
96%  compliance  rate  in  practice.  This 
part  of  the  submittal  meets  the 
requirements  of  40  CFR  51.361  of  the 
federal  I/M  rule  except  for  the  absence 
of  the  commitment  to  maintain  a  96% 
compliance  rate  in  the  program.  This 
commitment  must  be  submitted  prior  to 
final  action  by  EPA. 

Motorist  Compliance  Enforcement 
Pmgmm  Oversight— 40  CFR  51.362 

The  federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

The  contract  between  the  state  and 
the  program  provider  details  the 
coordination  of  data  between  the 
workstation  and  DMV  to  enforce,  audit 
and  evaluate  this  requirement.  However, 
the  submittal  does  not  address  training, 
auditing,  and  oversight  of  the  DMV 
functions  of  the  enforcement  program. 
This  documentation  must  be  submitted 
prior  to  final  EPA  action  on  the  SIP. 
This  part  of  the  submittal  meets  the 
requirements  of  40  CFR  51.362  of  the 
federal  I/M  rule  with  the  exception  of 
DMV  training,  auditing,  and  oversight 
functions,  which  must  be  submitted 
prior  to  final  action  by  EPA.' 


Quality  Assurance — 40  CFR  51.363 

An  ongoing  quality  assiu-ance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  fraud, 
waste,  and  abuse  in  the  progreun.  The 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

The  quality  assurance  program  is 
described  in  Section  12,  Quality 
Assurance/Quality  Control,  and 
Appendix  I,  QA/QC  Plan,  of  the 
submittal.  This  element  of  the  submittal 
is  part  of  the  basis  for  proposed 
approval  of  the  Rhode  Island  1/M  SIP. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors — 40  CFR  51.364 

Enforcement  against  licensed  stations, 
contractors  and  inspectors  shall  include 
swift,  siue,  effective,  and  consistent 
penalties  for  violation  of  program 
requirements.  The  federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  niles  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines,  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  officials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directiy 
affects  emission  reduction  benefits, 
unless  constitutionally  prohibited.  An 
official  opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  sources  of  those  resources 
which  will  support  this  function. 

Section  15  of  the  submittal, 
Enforcement — Program  Manager,  AIRS, 
and  Inspectors,  describes  provisions  for 
enforcement  against  stations  and 
inspectors.  Sufficient  resources  have 
been  provided  to  enforce  the  program 
and  are  addressed  in  the  resoiut:es 
section.  The  contractor  may  disconnect 
inspection  stations  from  the  computer 
system  without  a  prior  hearing  if  there 
is  a  problem  with  calibration  or  if  the 


station  is  suspected  of  conducting 
improper  inspections.  The  contract 
terms  provide  for  penalties  against  the 
contractor.  In  addition,  section  31—47.1- 
9  of  the  General  Laws  of  Rhode  Island 
provides  for  fines  and  civil  penalties  of 
up  to  $1,000  fine  or  imprisonment  for 
up  to  30  days  or  both  for  violations. 
This  part  of  the  submittal  meets  the 
requirements  of  40  CFR  51.364  of  the 
federal  I/M  rule  and  is  part  of  the  basis 
for  proposed  approval  of  the  Rhode 
Island  I/M  SIP. 

Data  Collection — 40  CFR  51.365 

Acciu^te  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  51.359. 

The  Rhode  Island  SIP  provides  a 
commitment  to  meet  all  of  the  data 
collection  requirements  and  has  listed 
all  the  required  data  which  will  be 
collected  in  Section  16.  Data  Collection, 
of  the  state  submittal.  Data  collection  for 
quality  control  is  addressed  in 
Appendix  I,  QA/QC  plan,  of  the 
submittal.  This  part  of  the  submittal 
meets  the  requirements  of  40  CFR 
51.365  of  the  federal  I/M  rule  and  is  part 
of  the  basis  for  proposed  approval  of  the 
Rhode  Island  I/M  SIP. 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  summarize  activities 
performed  for  each  of  the  following 
programs:  Testing,  quality  assurance, 
quality  control  and  enforcement.  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

Section  1 7  of  the  submittal  addresses 
data  analysis  and  reporting  procedures 
and  are  supported  in  the  contract.  This 
part  of  the  submittal  meets  all  of  the 
requirements  of  40  CFR  51.366  of  the 
federal  I/M  rule  and  is  part  of  the  basis 
for  proposed  approval  of  the  Rhode 
Island  I/M  SIP. 


Inspector  Training  and  Licensing  or 
Certification — 40  CFR  51.367 

The  federal  I/M  regulation  requires  all 
inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

Section  1.14,  Authorization  and 
Certification,  of  Rhode  Island  Motor 
Vehicle  Safety  and  Emissions  Control 
Regulation  No.l  requires  training  and 
certification  of  inspectors.  The 
contractor  is  required  to  train  and  test 
inspectors  with  the  appropriate 
curriculum  as  specified  in  the  federal  1/ 
M  rule.  The  training  manual  and  an 
example  test  are  included  in  Appendix 
I,  QA/QC  Plan,  of  the  submittal.  This 
part  of  the  submittal  meets  the 
requirements  of  40  CFR  51.367  of  the 
federal  I/M  rule  and  is  part  of  the  basis 
for  proposed  approval  of  the  Rhode 
Island  I/M  SIP. 

Public  Information  and  Consumer 
Protection — 40  CFR  51.368 

The  federed  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consumer  protection  programs. 

Section  19,  Public  Information  and 
Consumer  Protection,  of  the  submittal 
and  Section  3  of  the  contractor's  RFP 
response  contain  a  detailed  public 
awareness  plan  for  the  7  years  of  the 
contract.  Consumer  protection  will  be 
provided  through  the  public  awareness 
plan  and  a  challenge  test  program.  This 
part  of  the  submittal  meets  the 
requirements  of  40  CFR  51.368  of  the 
federal  I/M  rule  and  is  part  of  the  basis 
for  proposed  approval  of  the  Rhode 
Island  I/M  SIP. 

Improving  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  federal 
regulation,  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  commimity. 

As  described  in  Section  20,  Improving 
Repair  Effectiveness,  of  the  submittal, 
Rhode  Island  will  be  providing 
subsidized  mechanic  training  through  a 
CMAQ  grant,  a  diagnostic  center,  and  a 
technician  performance  evaluation  and 
monitoring  system.  This  part  of  the 
submittal  meets  the  requirements  of  40 
CFR  51 .369  of  the  federal  I/M  rule  and 
is  part  of  the  basis  for  proposed 
approval  of  the  Rhode  Island  I/M  SIP. 


Compliance  with  Recall  Notices — 40 
CFR  51.370 

The  federal  regulation  requires  the 
states  to  establish  methods  to  ensure 
that  vehicles  that  are  subject  to 
enhanced  I/M  and  are  included  in  an 
emission  related  recall  receive  the 
required  repairs  prior  to  completing  the 
emission  test  and/or  renewing  the 
vehicle  registration. 

EPA  will  adopt  regxdations  to  require 
submittal  of  this  information  by 
manufacturers  to  develop  a  database  to 
support  this  requirement.  The  Rhode 
Island  I/M  SIP  commits  to  ensuring 
compliance  with  EPA  I/M  recall  rules 
when  they  are  finalized.  This  part  of  the 
I/M  nde  will  be  reevaluated  after  EPA 
adopts  the  needed  rule. 

On-Road  Testing — 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5%  of  the 
subject  fleet  or  20.000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area. 

The  Rhode  Island  SIP  submittal 
describes  an  on-road  testing  program 
which  is  a  requirement  of  the  program 
contract.  The  on-road  testing  program 
meets  the  minimmn  testing 
requirements  of  the  federal  I/M  rule. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines— 40  CFR  51.372-373 

The  Rhode  Island  program  started 
mandatory  testing  on  January  1,  2000  in 
accordance  with  the  terms  of  the 
contract.  Although  this  is  beyond  the 
start  date  specified  in  EPA's  I/M  rule, 
that  date  has  already  passed  and  it  is 
now  impossible  to  start  by  that  date. 
The  program  has  how  started  and  EPA 
believes  it  is  appropriate  to  approve  this 
ciurently  operating  program. 

VI.  What  Emission  Reduction  Credit 
May  Rhode  Island  Assume  in  the 
Interim  Until  the  EPA  Has  Information 
Available  To  Assign  Appropriate 
Credit? 

Rhode  Island  and  Massachusetts  use 
the  same  testing  equipment  and  testing 
cycle.  Specifically  the  New  York  state 
test  equipment  (NYTEST).  and  the 
BAR31  test  cycle.  In  EPA's 
supplementary  proposed  rule  on  the 
Massachusetts  I/M  SIP  published  on 
November  30,  1999  (64  FR  66829),  EPA 
stated  that  there  was  no  data  available 
at  the  time  to  assign  the  exact  emission 
reduction  credit  for  the  combination  of 
test  type  and  equipment  that 


Massachusetts  was  implementing  {i.e.,  a 
31  second  transient  test  utilizing  the 
BAR  31  trace  and  NYTEST  equipment). 
We  did  state  that,  even  if  one  makes 
extremely  conservative  assimiptions 
about  the  efficacy  of  the  Massachusetts 
test,  EPA's  mobile  modeling  shows  that 
the  I/M  program  demonstrates 
compliance  with  EPA's  performance 
standard  for  a  low  enhanced  program. 
This  is  also  the  case  for  Rhode  Island. 
We  also  acknowledged  that 
Massachusetts  will  conduct  necessary 
comparison  testing  to  determine  the 
appropriate  emission  reduction  for  SIP 
credit  using  the  combination  of  the  BAR 
31  transient  trace  with  NYTEST 
equipment.  Rhode  Island  will  be  able  to 
utilize  this  same  information  to 
establish  more  accurate  emission 
reduction  credits  for  future  SIP  planning 
by  Rhode  Island. 

Rhode  Island  is  at  this  time  using 
75%  of  IM240  credit  for  future 
planning.  Based  on  recent  information 
on  the  NYTEST  system,  EPA  believes 
this  is  a  reasonable  assumption.  EPA 
has  evaluated  a  test  program  which 
evaluated  the  difference  in  effectiveness 
between  EPA's  IM240  equipment  and 
NYTEST  equipment  which  is  utilized 
by  Rhode  Island.  This  test  program 
quantified  the  effectiveness  of  NYTEST 
and  granted  it  95%  of  the  IM240 
hydrocarbon  (HC)  reduction  credit  and 
99%  of  the  IM240  reduction  credit  for 
both  carbon  monoxide  (CO)  and 
nitrogen  oxides  (NOx). 

hi  November  25,  1996,  EPA  had 
quantified  the  BAR31  cycle  currenUy 
run  in  Oregon  (0R31)  as  receiving  90% 
of  the  IM240  HC  credit  and  95%  of  the 
IM240  CO  and  NOx  credit.  Although  the 
OR31  uses  the  same  cycle  as  the  RI2000 
test,  the  OR31  employs  IM240 
equipment,  which  is  more  accurate  than 
the  BAR97  (NYTEST)  equipment 
specified  in  the  R12000  test.  Therefore, 
the  credit  afforded  the  RI2000  at  this 
time  needs  to  be  slighdy  reduced  to 
reflect  this  equipment  discrepancy.  The 
NYTEST  equipment  analysis  taken  in 
concert  with  the  earlier  information 
defining  the  relationship  between  OR31 
and  IM240  cycles  results  in  the  Agency 
agreeing,  based  on  our  best  engineering 
judgment,  that  the  level  of  credit  Rhode 
Island  is  assuming  (75%  of  IM240)  from 
the  I/M  program  for  future  air  quality 
plaiming  appears  currenUy  to  be 
acceptable.  Therefore,  EPA  is  proposing 
to  approve  this  interim  level  of  credit 
for  planning  purposes. 

Once  the  comparison  study  results  are 
available  from  the  Massachusetts  study. 
EPA  will  establish  appropriate  credit  for 
the  BAR31  test  done  on  NYTEST 
equipment.  If  the  emission  reduction 
credits  assigned  do  not  meet  or  exceed 
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National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
atid  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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the  credit  assumed  by  Rhode  Island, 
Rhode  Island  and  EPA  will  take 
appropriate-  action  to  correct  any  SIP 
shortfall  in  any  SIP  demonstrations  that 
may  rely  on  credit  from  the  I/M 
program. 

Vn.  What  Is  EPA's  Proposed  Action  on 
This  Submittal? 

EPA's  review  of  this  material 
indicates  that  with  the  exception  of 
three  nonregidatory  items,  the  submittal 
addresses  the  requirements  of  the  I/M 
rule.  EPA  is  proposing  to  approve  the 
Rhode  Island  SIP  revision  for  enhanced 
motor  vehicle  inspection  and 
maintenance,  which  was  submitted  on 
November  17,  2000.  Prior  to  EPA  taking 
final  action,  however,  Rhode  Island 
must  include  in  its  final  submittal:  (1) 
A  commitment  to  maintain  a  96% 
compliance  rate  (or  revise  the  SIP 
accordingly),  (2)  the  appropriate 
enforcement  oversight  provisions  for  the 
DMV,  and  3)  a  demonstration  of  the 
performance  of  its  test-and-repair 
network.  Additionally,  we  are  also 
proposing  approval  of  an  interim  level 
of  emission  reduction  credit  for  the 
inspection  and  maintenance  program 
that  can  be  utilized  by  Rhode  Island  for 
SIP  planning.  If  the  state  fails  to  submit 
the  required  items  in  its  final  SIP 
submittal,  EPA  proposes  to  grant  only  a 
limited  approval  of  the  program.  In  this 
case,  the  1/M  SIP  would  be  approved  as 
a  SIP  strengthening  measure,  and  not 
approved  as  meeting  the  CAA 
requirements  for  an  enhanced  I/M 
program. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Vni.  How  Can  the  Public  Participate  in 
This  Process? 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA-New  England 
office  listed  in  the  Addresses  section  of 
this  notice. 

Interested  parties  are  encouraged  to 
participate  in  the  concurrent  state 
process  by  presenting  oral  or  wrritten 
testimony  at  Rhode  Island's  December 
21,  2000  public  hearing,  at  10  am  in 


Conference  Room  "C"  at  One  Capitol 
Hill,  Providence,  Rl.  Written  comments 
will  be  accepted  until  1 2  noon  on 
December  22,  2000  at  Office  of  Air 
Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767. 

IX  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
addressing  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  memdate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104^).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  12,  2000. 
Mindy  S.  Lubber, 

Regional  Administrator,  EPA — New  England. 
(FR  Doc.  00-32236  Filed  12-15-00;  8:45  am] 

BILLING  COOe  6560-50-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-6919-1) 

Standards  of  Performance  for  New 
Stationary  Sources  and  Emission 
Guidelines  for  Existing  Sources  for 
Large  Municipal  Waste  Combustors 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent  to  amend  final 

rules. 

summary:  Section  129  of  the  Clean  Air 
Act  (CAA)  directs  us  to  develop  new 
source  performance  standards  (NSPS) 
and  emission  guidelines  (EG)  for 
municipal  waste  combustors  (MWC). 
The  final  NSPS  and  EG  limit  periods  of 
startup,  shutdown,  or  malfunction  to  3 
hours  per  occurrence.  Recently,  it  has 
come  to  our  attention  that  there  are  a 
few  types  of  malfunction  which  require 
shutdown,  but,  because  of  the  nature  of 
the  malfunction  and  ensuing  safety 
concerns,  require  longer  than  3  hours 
for  shutdown  of  the  MWC.  This  notice 


announces  our  intent  to  amend  the 
NSPS  and  EG  for  large  MWC  to  provide 
regulatory  relief  from  this  3-hour 
limitation  for  shutdowns  due  to  these 
types  of  malfunction. 
ADDRESSES:  Dockets  No.  A-90-45  and 
A-89-08  contain  the  supporting 
information  for  development  of  NSPS 
and  EG  for  large  MWC  and  are  available 
for  public  inspection  and  copying 
between  8  a.m.  and  5:30  p.m.,  Monday 
through  Friday,  at  the  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
telephone  (202)  260-7548.  fax  (202) 
260-4000.  These  dockets  are  available  at 
the  above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Porter,  Combustion  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711,  (919)  541-5251, 
electronic  mail  address: 
porter.fred@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
129  of  the  CAA  requires  us  to  develop 
NSPS  and  EG  for  several  categories  of 
solid  waste  incinerators,  one  of  which  is 
MWC.  On  December  19,  1995,  we 
promxdgated  final  NSPS  and  EG  for 
large  MWC  (60  FR  65387).  These  NSPS 
and  EG  contain  a  provision  requiring 
large  MWC  to  comply  with  the 
standards  (i.e.,  emission  limits)  at  all 
times,  except  during  periods  of  startup, 
shutdown,  and  malfunction.  Periods  of 
startup,  shutdown,  and  malfunction, 
however,  are  limited  to  3  hours  per 
occurrence.  If  it  takes  longer  than  3 
hours  to  startup  or  shutdown,  or  if  a 
malfunction  continues  for  longer  than  3 
hours,  a  large  MWC  is  required  to 
comply  with  the  standards  during  that 
period  of  startup,  shutdown,  or 
malfunction  which  exceeds  3  hours. 

Recently,  it  has  come  to  our  attention 
that  there  are  a  few  types  of  malfunction 
which  require  shutdown,  but,  because 
of  the  nature  of  the  malfunction  and  the 
ensuing  safety  concerns,  require  longer 
than  3  hours  to  shutdown  the  MWC.  For 
the  most  part,  this  does  not  present  a 
problem;  proper  operation  of  the 
emission  control  systems  permit  the 
MWC  to  maintain  compliance  with  the 
emission  limits,  with  one  exception. 
This  exception  is  the  emission  limit  for 
carbon  monoxide  (CO). 

Operating  experience  has  identified 
three  types  of  malfunction  which 
require  shutdown,  but  which  require  in 
excess  of  3  hours  for  shutdown,  during 
which  it  is  not  possible  to  comply  with 
the  emission  limit  for  CO.  The  first  is 


waterwall  boiler  tube  failure,  the  second 
is  loss  of  a  combustion  air  fan,  and  the 
third  is  combustion  grate  failure. 

These  three  types  of  malfunction  lead 
to  increased  CO  emissions.  However, 
attempting  to  shutdown  an  MWC 
rapidly  in  these  situations  can  present  a 
risk  of  explosion  which,  in  the  extreme, 
could  result  in  serious  injury  or  even 
death  of  plant  personnel.  To  avoid  this 
risk,  more  than  3  hours  is  needed  to 
safely  shutdown  the  MWC  under  these 
situations. 

The  purpose  of  today's  notice  is  to 
aimounce  that  we  intend  to  amend  the 
NSPS  and  EG  for  large  MWC  to  provide 
regulatory  relief  from  compliance  vfith 
the  CO  emission  limit  during  these 
types  of  malfunction  and  shutdov<ai. 
While  we  intend  to  proceed  quickly 
with  adopting  such  amendments,  we 
believe  it  is  appropriate  to  aimoimce  our 
intent  in  advance. 

Dated:  December  13,  2000. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  00-32237  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

(CC  Docket  No.  96-45;  FCC  00-428] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  In  this  docimient,  the 
Commission  seeks  comment  on  the 
narrow  issue  of  whether  to  continue  to 
apply  certain  sections  of  the 
Commission's  rules  to  transfers  of 
telephone  exchanges  between  non-rural 
carriers  following  the  phaise-down  of  the 
interim  hold-harmless  support. 
DATES:  Comments  are  due  on  or  before 
January  17,  2001,  and  reply  comments 
are  due  on  or  before  February  1 ,  2001 . 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Conununications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  Parties  also  should  send  three 
paper  copies  of  their  filing  to  Sheryl 
Todd,  Accounting  Policy  Division, 
Common  Carrier  Bureau,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  SW..  Room  5-B540, 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Scher,  Attorney,  Common 
Carrier  Bureau,  Accounting  Policy 
Division.  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  96—45  released  on  December 
8,  2000.  This  is  a  companion  to  the 
Commission's  Thirteenth  Report  and 
Order  in  CC  Docket  No.  96-45  also 
released  December  8,  2000.  The  full  text 
of  this  document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street. 
SW.,  Washington,  DC  20554. 

L  Introduction 

1 .  In  this  Further  Notice  of  Proposed 
Rulemaking  (FNPRM).  we  seek 
comment  on  the  narrow  issue  of 
whether  to  continue  to  apply  §  54.305  of 
the  Commission's  rules  to  transfers  of 
telephone  exchanges  between  non-rural 
carriers  following  the  phase-down  of 
interim  hold-harmless  support  for  non- 
rural  carriers,  as  provided  for  in  the 
Commission's  companion  Thirteenth 
Report  and  Order  in  CC  Docket  No.  96- 
45  released  on  December  8,  2000. 
Section  54.305  requires  a  carrier  that 
acquires  an  exchange  to  step  into  the 
seller's  shoes  for  universal  service 
support  purposes.  The  Commission 
adopted  the  rule  in  1997  as  a  stopgap 
measure  to  prevent  carriers  receiving 
support  based  on  the  size  of  their  study 
are^s  and  embedded  costs  fix)m  "placing 
unreasonable  reliance  upon  potential 
universal  service  support  in  deciding 
whether  to  pujrchase  exchanges!.]" 
Because  all  non-rural  carriers  will 
receive  support  based  on  forward- 
looking  economic  costs  following  the 
phase-down  of  interim  hold-harmless 
support,  we  believe  that  the  need  for 

§  54.305  would  no  longer  exist  with 
regard  to  transfers  between  non-riual 
carriers  once  the  phase-down  is 
complete. 

n.  Further  Notice  of  Proposed 
Rulemaking 

2.  Following  the  phase-down  of 
interim  hold-harmless  support,  all  non- 
rural  carriers  will  receive  high-cost 
support  based  on  the  forward-looking 
economic  costs  of  operating  a  given 
exchange.  As  a  result,  "the  level  of 
support  will  not  be  a  primary  factor  in 
a  (non-rural]  carrier's  decision  to 
purchase  exchanges  because  the 
carrier's  support  will  not  be  based  on 
the  size  of  the  study  area  nor  embedded 
costs."  We  believe  this  rule  change  is 
necessary  regardless  of  the  outcome  of 
the  current  Federal-State  Joint  Board  on 
Universal  Service  examination  of  the 
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Rural  Task  Force  Recommendation  on 
§  54.305,  because  application  of  §  54.305 
to  transfers  between  non-rural  carriers 
may  impede  operation  of  the  forward- 
looking  mechanism  by  preventing 
calculation  of  the  forward-looking 
economic  costs  of  operating  a 
transferred  exchange  on  an  ongoing, 
quarterly  basis.  We.  therefore,  seek 
comment  on  whether  to  amend  §  54.305 
of  our  rules  so  that  it  does  not  apply  to 
transfers  of  exchanges  between  non- 
rural  carriers  following  the  phase-down 
of  interim  hold-harmless  support. 

m.  Procedural  Matters 

a.  Regulatory  Flexibility  Act 
Certifications — Final  and  Initial 

3.  The  Regulatory  Flexibility  Act 
(RFA)  requires  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  proposed  policies  and 
ndes,  and  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  whenever  an  agency 
subsequently  promulgates  a  fined  rule, 
unless  the  agency  certifies  that  the 
proposed  or  final  rule  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and  includes  the  factual  basis  for  such 
certification.  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independenUy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 
The  SBA  defines  a  small 
telecommunications  entity  in  Standard 
Industrial  Classification  Code  4813 
(Telephone  Communications,  Except 
Radiotelephone)  as  an  entity  with  1,500 
or  fewer  employees. 

4.  We  conclude  that  an  IRFA  is  not 
required  here.  The  foregoing  Further 
Notice  of  Proposed  Rulemaking 
proposes  a  rule  change.  The  proposed 
rules  affect  the  amount  of  high-cost 
support  provided  to  non-rural  carriers. 
Non-nual  carriers  generally  do  not  fall 
within  the  SBA's  definition  of  a  small 
business  concern  because  they  are 
usually  large  corporations  or  affiliates  of 
such  corporations.  Thus,  the  rules 
proposed  here  do  not  affect  a  substantial 
number  of  small  entities.  Therefore,  we 
certify,  pursuant  to  section  605(b)  of  the 
RFA,  that  the  rule  change  proposed  in 
the  Further  Notice  of  Proposed 
Rulemaking  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  The 
Conunission  will  send  a  copy  of  the 
Further  Notice  of  Proposed  Rulemaking 
and  of  this  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  In 
addition,  this  certification  will  be 
published  in  the  Federal  Register.  The 
Commission  will  send  a  copy  of  this 
Further  Notice  of  Proposed  Rulemaking, 
including  a  copy  of  this  certification,  in 
a  report  to  Congress  pursuant  to  the 
SBREFA. 

b.  Paperwork  Reduction  Act 

5.  The  instant  Further  Notice  of 
Proposed  Rulemaking  proposes  no 
information  collections. 

c.  Comment  Filing  Procedure 

6.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
January  17,  2001,  and  reply  comments 
on  or  before  February  1,  2001. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998. 

7.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
emd  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
c6mments,  conunenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  In 
addition,  parties  who  choose  to  file  by 
paper  must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20037. 

rV.  Ordering  Clauses 

21.  Pursuant  to  the  authority 
contained  in  sections  1-4,  201-205,  214, 
218-220,  254,  303{r),  403,  and  410  of 
the  Conununications  Act  of  1934,  as 
amended,  this  Fiulher  Notice  of 
Proposed  Rulemaking  is  adopted  and 
comments  are  requested  as  described. 

22.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Further  Notice  of  Proposed 
Rulemaking,  including  the  Regulatory 


Flexibility  Act  Certifications,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  00-32072  Filed  12-15-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2791 ,  MM  Docket  No.  00-246,  RM- 
9859] 

Digital  Television  Broadcast  Service; 
Great  Falls,  MX 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KRTV 
Communications,  Inc.,  licensee  of 
station  KRTV(TV).  NTSC  Channel  3, 
Great  Falls,  Montana,  requesting  the 
substitution  of  DTV  Channel  7  for  its 
assigned  DTV  Channel  44.  DTV  Channel 
7  can  be  allotted  to  Great  Falls, 
Montana,  in  compliance  with  the 
principle  commiuiity  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  47-32-09  N  and 
111-17-02  W.  However,  since  the 
community  of  Great  Falls  is  located 
within  400  kilometers  of  the  U.S.- 
Canadian border,  concurrence  by  the 
Canadian  government  must  be  obtained 
for  this  proposal.  As  requested,  we 
propose  to  allot  DTV  Chaimel  7  to  Great 
Falls  with  a  power  of  160  (kW)  and  a 
height  average  terrain  (HAAT)  of  •180 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  February  5,  2001,  and  reply 
comments  on  or  before  February  20, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Scott  S.  Patrick, 
Dow,  Lohnes  &  Albertson.  1200  New 
Hampshire  Avenue,  NW.,  Suite  800. 
Washington,  DC  20036-6802  (Counsel 
for  KRTV  Communications,  Inc.). 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Makiiig,  MM  Docket  No. 
00-246,  adopted  December  14,  2000. 
and  released  December  15,  2000.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
SW.,  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Conunission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW.,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coxul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Montana  is  amended  by  removing  DTV 
Channel  44  and  adding  DTV  Channel  7 
at  Great  Falls. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Uoc.  00-32133  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2603,  MM  Docket  No.  00-6,  RM- 
9791,RM-9890] 

Radio  Broadcasting  Services;  McCook, 
Alliance,  imperial,  NE,  Limon,  Parker, 
Aspen,  Avon,  Westcliffe,  CO 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission,  in  response 
to  the  counterproposal  of  The 
Meadowlark  Group,  permittee  of  Station 
KAVD(FM),  Limon,  CO,  requesting  the 
substitution  of  Chaiinel  276C  for 
Channel  276C1,  its  reallotment  to 
Parker,  CO,  as  the  community's  first 
local  aural  service,  and  the  modification 
of  Station  KAVD's  permit  accordingly, 
issues  an  Order  to  Show  Cause  to 
Halstead  Communications,  licensee  of 
Station  KPNY,  Channel  271C1,  Alliance, 
NE,  as  to  why  its  license  should  not  be 
modified  to  specify  operation  on 
Channel  263C1  and  to  Imperial  Media 
Association,  permittee  of  a  new  station 
on  Channel  275C,  Imperial,  NE,  as  to 
why  its  permit  should  not  be  modified 
to  specify  operation  on  Channel  271C. 
The  counterproposal  was  filed  in 
response  to  the  proposed  allotment  of 
Channel  271C1  to  McCook.  NE.  See  65 
FR  4798.  February  1,  2000. 
DATES:  Comments  must  be  filed  on  or 
before  January  8,  2001.  and  reply 
comments  must  be  filed  on  or  before 
January  23.  2001. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W., 
Room  TW-A325.  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  proposes  the  following 
channel  changes  to  accommodate  the 
allotment  of  Channel  276C  to  Parker, 
CO.  at  coordinates  39-26-08  NL;  104- 
02-05  WL,  or  alternatively,  to  Limon. 
CO.  at  coordinates  39-25-27  NL;  104- 
00-38  WL:  (1)  The  substitution  of 
Channel  249C2  for  Channel  276C2  at 
Avon,  CO,  at  coordinates  39-37-52  NL; 
106-27-42  WL.  and  modify  the  license 
of  Station  KZYR;  (2)  substitute  Channel 
276C3  for  Channel  249C3  at  Aspen.  CO, 
at  coordinates  39-13-33  NL;  106-50-00 
WL,  and  modify  the  license  of  Station 
KSPN-FM;  (3)  substitute  Channel  227A 
for  vacant  Channel  276A  at  Westcliffe, 
CO,  at  coordinates  38-04-28  NL;  105- 
32-13  WL;  (4)  substitute  Channel  263C1 


for  Channel  271C1  at  Alliance,  NE,  at 
coordinates  42-07-01  NL;  103-07-09 
WL,  and  modify  the  license  of  Station 
KPNY;  (5)  substitute  Channel  271C  for 
Channel  275C  at  Imperial,  NE,  at 
coordinates  40-45-31  NL;  101-54-32 
WL,  and  modify  the  construction  permit 
of  Imperial  Media  Association  (BPH- 
19970924ML);  allot  Channel  275C1  to 
McCook,  NE,  at  coordinates  40-12-00 
NL;  100-51-25  WL.  This  is  a  synopsis 
of  the  Commission's  Order  to  Show 
Cause,  MM  Docket  No.  00-6,  adopted 
November  8,  2000.  and  released 
November  17,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  445  12th  Street.  SW. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  276C3  and  removing 
Channel  249C3  at  Aspen,  adding 
Channel  249C2  and  removing  Channel 
276C2  at  Avon,  adding  Channel  227A 
and  removing  Channel  2  76 A  at 
Westcliffe.  adding  Channel  276C  and 
removing  Channel  276C1  at  Limon. 
Alternatively,  remove  Channel  276C1  at 
Limon  and  add  Parker,  Channel  276C. 
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3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Channel  263C1  and  removing 
Channel  271C1  at  Alliance,  adding 
Channel  275C1  at  McCook,  and  by 
adding  Channel  271C  and  removing 
Channel  275C  at  Imperial. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  00-31311  Filed  12-15-00;  8:45  am) 

BtLUNG  COOE  SDZ-OI-U 


DEPARTMEhfT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  392  and  393 
[FMCSA  Docltet  No.  FMCSA-97-2289] 
RIN2126-AA27 

Deveiopment  of  a  North  American 
Standard  for  Protection  Against 
Shifting  and  Failing  Cargo 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  FMCSA  proposes  to 
revise  the  regulations  concerning 
protection  against  shifting  and  falling 
cargo  for  commercial  motor  vehicles 
(CMVs)  engaged  in  interstate  commerce. 
We  would  issue  new  cargo  securement 
stemdards  based  on  the  North  American 
Cargo  Securement  Standard  Model 
Regulations,  reflecting:  The  results  of  a 
miUti-year  comprehensive  research 
program  to  evaluate  current  U.S.  and 
Canadian  cargo  securement  regiUations; 
the  motor  carrier  industry's  best 
practices;  and  recommendations 
presented  during  a  series  of  public 
meetings  involving  U.S.  and  Canadian 
industry  experts.  Federal,  State  and 
Provincial  enforcement  officials,  and 
other  interested  parties.  Generally,  the 
proposed  revision  would  require  motor 
Ccuriers  to  change  the  way  they  use 
cargo  securement  devices  to  prevent 
certain  articles  from  shifting  on  or 
within,  or  falling  from  CMVs.  In  some 
instances,  the  proposed  changes  could 
require  motor  carriers  to  increase  the 
number  of  tiedown  devices  used  to 
secure  certain  types  of  cargoes.  The 
intent  of  this  rulemaking  is  to  reduce 
the  number  of  accidents  caused  by  cargo 
shifting  on  or  within,  or  falling  from, 
CMVs  operating  in  interstate  commerce, 
and  to  harmonize  to  the  greatest  extent 
practicable  U.S.,  Canadian,  and  Mexican 
cargo  securement  regulations. 


DATES:  You  must  submit  comments  on 
or  before  March  19,  2001. 
ADDRESSES:  You  can  mail  or  hand 
deliver  comments  to  the  U.S. 
Department  of  Transportation,  Dockets 
Management  Facility,  Room  PL— 401, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590-0001.  You  can  also  submit 
your  comments  electronically  at  http:// 
dms.dot.gov.  We  can  view  the  NPRM 
and  all  items  in  the  docket  at  that  same 
internet  address.  You  should  include 
the  docket  number  that  appears  in  the 
heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  comments  in  the  Docket 
Management  System  (DMS)  from  9  a.m. 
to  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  to 
be  notified  that  we  received  your 
comments  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard,  or  print  the  acknowledgment 
page  that  appears  after  submitting 
comments  electronically. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor.  Office  of  Bus  and  Truck 
Standards  and  Operations,  MC-PSV, 
(202)  366-1790;  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Counsel, 
MC-CC,  (202)  366-1354,  Federal  Motor 
Carrier  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27,  1993,  the  House  of 
Representatives  held  a  hearing 
concerning  the  adequacy  of  Federal 
regulations  on  cargo  securement,  as  well 
as  the  enforcement  of  those  regulations 
("Truck  Cargo  Securement  Regulations 
and  Enforcement,  199 J;  Hearing  Before 
the  Subcommittee  on  Investigations  and 
Oversight  of  the  House  of 
Representatives'  Committee  on  Public 
Works  and  Transportation,"  103rd 
Cong.,  1st  Sess.  32  (1993))  .  The  report 
of  the  July  1993  hearing  is  included  in 
the  public  docket.  The  hearing  was 
prompted  by  several  cargo  seciuement 
accidents  that  occiured  in  New  York 
between  1990  and  1993.  Dining  the 
hearing,  the  Federal  Highway 
Administrator  stated  that  the  Ontario 
Ministry  of  Transportation  had 
requested  that  the  FHWA  review  a 
proposal  prepared  on  behalf  of  the 
Canadian  Council  of  Motor  Transport 
Administrators  (CCMTA) — a  non-profit 
association  of  senior  officials  from 
Federal,  Provincial,  and  Territorial 
departments  and  agencies  responsible 
for  the  administration,  regulation,  and 
control  of  motor  vehicle  transportation 


and  highway  safety — for  a  research 
program  to  evaluate  cargo  securement 
regulations  and  industry  practices.  The 
Administrator  informed  the 
subcommittee  that  the  FHWA  would 
participate  in  the  research  effort  and 
consider  incorporating  the  results  of  the 
research  into  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs). 

A  cargo  securement  research  working 
group  was  organized  by  the  CCMTA  and 
the  Ontario  Ministry  of  Transportation 
to  discuss  the  research  methodology 
with  industry  groups  and  Federal,  State, 
and  Provincial  governments  in  the 
United  States  and  Canada.  The  working 
group,  which  included  representatives 
from  the  FHWA,  Transport  Canada  (the 
Federal  department  responsible  for 
developing  and  enforcing  the  regulatory 
aspects  of  motor  vehicle  and  motor 
carrier  safety  in  Canada),  the  CCMTA, 
the  Commercial  Vehicle  Safety  Alliance 
(CVS A),  several  States  and  Provinces, 
and  U.S.  and  Canadian  industry,  held 
its  first  meeting  August  16-17,  1993.  A 
report  identifying  the  cargo  seciuement 
issues  to  be  examined  through  the 
research  program  and  describing  the 
selected  research  methodology  was 
published  by  the  Ontario  Ministry  of 
Transportation  in  November  of  1993.  A 
copy  of  the  minutes  of  the  first  meeting 
and  a  copy  of  the  report  entitled  "A 
Proposal  for  Research  to  Provide  a 
Technical  Basis  for  a  Revised  National 
Standard  on  Load  Security  for  Heavy 
Trucks"  are  included  in  the  public 
docket. 

Discussion  of  the  Research  Proiect 

The  North  American  Load  Seciu"ity 
Research  Project  was  initiated  to 
develop  an  understanding  of  the 
mechanics  of  cargo  securement  on 
heavy  trucks.  The  research  was 
intended  to  provide  a  sound  technical 
basis  for  development  of  the  North 
American  Cargo  Securement  Standard 
Model  Regulations.  Tests  were 
conducted  to  examine  the  fundamental 
issues  of  anchor  points,  tiedowns, 
blocking  and  friction,  and  issues  related 
to  secxurement  of  dressed  lumber 
(representative  of  cargoes  that  are 
loaded  lengthwise  on  a  vehicle  and 
secured  with  transverse  tiedowns).  large 
metal  coils,  concrete  pipe,  intermodal 
containers,  and  other  commodities.  The 
research  is  documented  in  the  following 
reports: 

1.  "Experimental  Evaluation  of  Friction 
Coefficients  of  Typical  Loads  and  Trailer 
Decks  Under  Vertical  Vibration,  North 
American  Load  Security  Research  Project, 
Report  2,"  Canadian  Council  of  Motor 
Transport  Administrators,  1997. 

2.  "Slippage  Tests  with  Anti-skid  Mats. 
North  American  Load  Security  Research 
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Project,  Report  3,"  Canadian  Council  of 
Motor  Transport  Administrators,  1997. 

3.  "Dressed  Lumber  Tiedown  Tests,  North 
American  Load  Security  Research  Project. 
Report  4,"  Canadian  Council  of  Motor 
Transport  Administrators.  1997. 

4.  "Effect  of  Cargo  and  Tiedown 
Characteristics  on  Equalization  of  Tension  in 
the  Spans  of  Tiedowns.  North  American 
Load  Security  Research  Project.  Report  5." 
Canadian  Council  of  Motor  Transport 
Administrators.  1997. 

5.  "Effect  of  Binder  Type  and  Chain  Length 
on  Tension  in  Chain  Tiedowns.  North 
American  Load  Security  Research  Project, 
Report  6,"  Canadian  Council  of  Motor 
Transport  Administrators.  1997. 

6.  "Friction  Coefficients  Between  Typical 
Cargo  and  Truck  Decks.  North  American 
Load  Security  Research  Project,  Report  7," 
Canadian  Council  of  Motor  Transport 
Administrators,  1997. 

7.  "Load  Capacity  of  Nailed  Wood 
Blocking.  North  American  Load  Security 
Research  Project,  Report  8."  Canadicm 
Council  of  Motor  Transport  Administrators, 
1997. 

8.  "Effect  of  Cargo  Movement  on  Tension 
in  Tiedowns,  North  American  Load  Security 
Research  Project,  Report  9,"  Canadian 
Council  of  Motor  Transport  Administrators, 
1997. 

9.  "Evaluation  of  the  Strength  and  Failure 
Modes  of  Heavy  Truck  Cargo  Anchor  Points, 
North  American  Load  Security  Research 
Project.  Report  10,"  Canadian  Council  of 
Motor  Transport  Administrators.  1997. 

10.  "Tests  on  Methods  of  Securement  for 
Thick  Metal  Plate.  North  American  Load 
Security  Research  Project,  Report  11," 
Canadian  Council  of  Motor  Transport 
Administrators,  1997. 

11.  "Tests  on  Methods  of  Securement  of 
Large  Boulders.  North  American  Load 
Security  Research  Project.  Report  12," 
Canadian  Council  of  Motor  Transport 
Administrators,  1997. 

12.  Bending  Strength  of  Trailer  Stakes, 
North  American  Load  Security  Research 
Project,  Report  13,  Canadian  CounCil  of 
Motor  Transport  Administrators,  1997. 

13.  "Effect  of  Tiedowns  on  Wood  Blocks 
Used  as  Dunnage,  North  American  Load 
Security  Research  Project,  Report  14," 
Canadian  Council  of  Motor  Transport 
Administrators.  1997. 

14.  "Tests  on  Methods  of  Securement  for 
Metal  Coils,  North  American  Load  Security 
Research  Project,  Report  15,"  Canadian 
Council  of  Motor  Transport  Administrators, 
1997. 

15.  "Tests  on  Methods  of  Securement  for 
ISO  Containers,  North  American  Load 
Security  Research  Project,  Report  15," 
Canadian  Council  of  Motor  Transport 
Administrators,  1997. 

16.  "Analysis  of  Heavy  Truck  Cargo 
Anchor  Points,  North  American  Load 
Security  Research  Project.  Report  16." 
Canadian  Council  of  Motor  Transport 
Administrators,  1997. 

17.  "North  American  Load  Security 
Research  Project  Summary  Report.  North 
American  Load  Security  Research  Project. 
Report  18."  Canadian  Council  of  Motor 
Transport  Administrators,  1997. 


18.  "Assessing  a  Securement  Method  for 
the  Transportation  of  Heavy  Machinery 
Using  a  Combination  of  Highway  Vehicles. 
North  American  Load  Security  Research 
Project.  Report  19,"  Canadian  Council  of 
Motor  Transport  Administrators.  1997. 

A  copy  of  each  of  the  reports  listed 
above  is  in  the  public  docket.  Copies  of 
these  reports  may  be  purchased  from  the 
CCMTA,  2323  St.  Laurent  Boulevard, 
Ottawa,  Ontario  KlG  4J8.  The  telephone 
number  for  the  CCMTA  is  613-736- 
1003;  the  web  site  address  is  http:// 
www.ccmta.ca. 

There  were  a  niunber  of  important 
findings,  conclusions,  and 
recommendations  discussed  by  the 
researchers.  The  following  is  a  summary 
of  three  of  the  major  concerns  discussed 
by  the  authors  and  how  they  apply  to 
the  transportation  of  a  wide  range  of 
commodities. 

Anchor  Points 

The  researchers  believe  the  results  of 
their  work  indicate  that  vehicles  used  to 
transport  heavy  articles,  such  as  metal 
coils,  should  be  equipped  with  anchor 
points  designed  for  the  load.  The  anchor 
points  on  CMVs  should  be  provided 
with  a  load-rating  based  on  the 
manufacturer's  analysis  of  the  possible 
directions  that  the  applied  forces  will 
act  on  the  anchor  point. 

Tiedowns 

The  researchers  observed  that 
tiedowns  either  resist  applied  forces,  or 
increase  friction  between  the  cargo  and 
the  vehicle  deck.  The  researchers 
believe  that  if  more  attention  is  focused 
on  other  means  of  cargo  securement 
(i.e.,  blocking  and  bracing,  etc.)  it  may 
be  possible  to  improve  current  cargo 
securement  methods  without  any 
change  to  the  tiedown  requirements. 
The  authors  indicated  that  the  current 
requirement  for  aggregate  working  load 
limits  may  be  adequate  for  general 
conunodities  secured  by  transverse 
tiedowns,  but  other  cases  may  requfre  a 
different  tiedowm  capacity  depending 
on  the  other  securement  provided. 

Friction 

The  researchers  concluded  that 
friction  is  the  principal  factor  that  keeps 
most  cargo  from  shifting,  so  its  role 
should  be  formally  recognized.  Trailer 
decks,  and  cargo  handling  equipment 
like  skids  used  during  transportation, 
should  be  designed  with  high 
coefficients  of  friction.  Rubber  mats 
appear  to  increase  the  coefficient  of 
friction  beyond  0.5  for  many 
combinations  of  cargo  and  deck,  and  the 
use  of  these  mats  should  be  encoiuaged. 
However,  friction  should  never  be  the 
sole  means  of  cargo  securement. 


Use  of  Research  Results 

As  various  portions  of  the  research 
were  completed,  the  results  were 
provided  to  the  Standard  Drafting  Group 
which  was  responsible  for  leading  the 
effort  at  drafting  the  North  American 
Model  Regidations.  Almost  all  of  the 
research  was  completed  by  late  1997, 
with  a  few  remaining  items  completed 
in  1998.  The  drafting  group  was 
responsible  for  reviewing  the  draft 
research  reports  to  determine  how  the 
information  could  best  be  used  to 
improve  specific  cargo  seciuement 
requirements  in  the  U.S..  Canada,  and 
Mexico. 

Process  for  Development  of  the  North 
American  Model  Regulations 

The  Standard  Drafting  Group 
developed  the  outline  for  the  model 
regulations  with  most  of  the  detailed 
performance  criteria  added  as  the 
research  reports  were  completed. 
Membership  in  the  drafting  group 
included  representatives  from  the 
FHWA,  Transport  Canada,  CCMTA,  the 
Ontario  Ministry  of  Transportation, 
Quebec  Ministry  of  Transportation — 
Ontario  and  Quebec  conducted  most  of 
the  research — and  the  CVSA.  The  CVSA 
was  included  in  the  drafting  group 
because  it  is  an  organization  of  Federal, 
State,  and  Provincial  government 
agencies  and  representatives  from 
private  industry  in  the  United  States, 
Canada,  and  Mexico  dedicated  to 
improvement  of  commercial  vehicle 
safety.  The  membership  of  the  drafting 
group  was  limited  because  there  was  an 
informal  agreement  among  the 
interested  parties  that  it  would  have 
been  impractical  to  draft  a  technical 
document  with  a  larger  number  of 
participants. 

The  process  used  for  further 
developing  this  ouUine  for  the  model 
regulations  involved  the  North 
American  Cargo  Seciu^ment 
Harmonization  Committee,  a  group 
which  reviewed  major  portions  of  this 
outline  as  it  was  completed  by  the 
drafting  group.  Membership  in  the 
harmonization  group  was  open  to  all 
interested  parties  in  the  U.S.,  Canada, 
and  Mexico.  This  process  was  intended 
to  ensure  that  all  interested  parties  had 
an  opportunity  to  participate  in  the 
development  of  the  model  regulations, 
and  to  identify  and  consider  the 
concerns  of  the  Federal,  State,  and 
Provincial  governments,  carriers, 
shippers,  industry  groups,  and 
associations,  as  well  as  safety  advocacy 
groups  and  the  general  public.  The 
harmonization  group  held  public 
meetings  at  locations  in  the  United 
States  and  Canada,  during  which  drafts 
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of  the  North  American  Cargo 
Securement  Standard  were  presented 
for  review  and  comment. 
Representatives  of  the  CCMTA  and  the 
CVSA  served  as  co-chairpersons  for  the 
harmonization  group  and  organized  the 
public  meetings.  The  meetings  held  in 
the  U.S.  concerning  the  review  of 
substantive  material  that  would  be 
included  in  the  model  regulations  were 
announced  by  the  FHWA  in  the  Federal 
Register.  There  were  nine  meetings  held 
in  the  U.S.  and  Canada.  Copies  of  the 
minutes  from  the  meetings,  including 
lists  of  the  agencies,  organizations  and 
companies  represented  at  the  meetings, 
are  in  the  public  docket. 

For  individuals  and  groups  unable  to 
attend  the  meetings,  the  CCMTA  posted 
information  on  the  Internet.  The 
Internet  address  is  http://www.ab.org/ 
ccmta/ccmta.html.  Individuals  and 
organizations  with  Internet  electronic 
mail  addresses  were  provided  with  the 
opportunity  to  have  their  names  added 
to  an  electronic  mailing  list  to  receive 
information  on  the  development  of  the 
standard. 

After  all  interested  parties  were  given 
the  opportunity  to  comment  and  their 
concerns  had  been  considered,  the  final 
version  of  the  North  American  Cargo 
Securement  Standard  was  published  in 
May  1999  by  the  CCMTA.  A  copy  of  the 
standard  is  in  the  public  docket. 
Federal,  State,  and  Provincial 
governments  throughout  North  America 
have  now  been  encouraged  to  adopt  it 
through  their  respective  rulemaking 
processes. 

Publication  of  Advance  Notice  of 
Proposed  Rulemaking 

On  October  17. 1996,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
concerning  the  development  of  the 
North  American  Cargo  Securement 
Standard  Model  Regulations  (61  FR 
54142).  The  agency  requested  comments 
on  its  consideration  of  a  rulemaking  to 
overhaul  the  Federal  cargo  securement 
regulations  based  on  the  research 
program  described  above  and  other 
published  cargo-securement  related 
research,  such  as  Southern  Illinois 
University's  March  1995  report  entitled 
"Analysis  of  Rules  and  Regulations  for 
Steel  Coil  Truck  Transport."  A  copy  of 
this  report  is  included  in  the  public 
docket.  The  agency  also  requested 
comments  on  the  process  that  would  be 
used  to  develop  the  North  American 
Cargo  Securement  Standard  Model 
Regulations. 

Discussion  of  Comments  to  the  ANPRM 

We  analyzed  10  comments  that  we 
received  in  response  to  the  ANPRM. 


The  comment ers  were:  Advocates  for 
Highway  and  Auto  Safety  (Advocates): 
the  American  Trucking  Associations 
(ATA);  the  CCMTA;  CVSA;  the  Illinois 
Depeutment  of  Transportation  (IDOT); 
Insurance  Corporation  of  British 
Columbia  (ICBC);  the  International 
Brotherhood  of  Teamsters;  Landstar 
Gemini  (Landstar);  the  Truck  Trailer 
Manufacturers  Association  (TTMA);  and 
the  Web  Sling  and  Tiedown 
Association. 

Generally,  the  commenters  agreed 
with  the  agency's  plan  to  participate  in 
the  research  program  to  evaluate  cargo 
securement  systems,  and  the  approach 
the  agency  described  for  developing  the 
North  American  Cargo  Securement 
Standard  Model  Regulations.  However, 
some  of  the  commenters  expressed 
concerns  about  specific  issues  they 
believe  were  not  discussed  adequately 
in  the  research  and  standards 
development  program  described  in  the 
ANPRM. 

General  Comments 

The  Illinois  Department  of 
Transportation  stated  that  the  use  of  a 
diverse  "drafting  group"  to  develop 
guidelines  and  performance  standards 
based  upon  current  research  appears  to 
be  a  viable  method  of  regulatory 
development.  They  asked  that  the 
standards  be  based  on  sound 
engineering  principles.  The  output 
should  be  both  user  fiiendly  and 
enforceable. 

The  CCMTA  and  CVSA  indicated  that 
they  strongly  support  the  agency's 
decision  to  use  the  research  results  to 
overhaul  the  Federal  cargo  securement 
regulations.  Both  organizations  stated 
that  they  believe  a  uniform, 
performance-based  cargo  securement 
standard  vkrill  not  only  improve  highway 
safety,  but  also  will  provide  equipment 
manufacturers  and  carriers  with 
increased  flexibility  to  meet  the 
objectives  of  the  standard. 

The  Web  Sling  and  Tiedovra 
Association  indicated  that  it  supports 
updating  the  current  regulations  to 
improve  the  safe  transportation  of  cargo. 
The  association  believes  that  allowing 
industry  to  participate  in  the  wnriting  of 
standards  will  be  beneficial  both  to  the 
public  and  to  industry. 

Accident  Data 

The  ATA  and  TTMA  indicated  that 
they  believe  the  agency  should  review 
ciurently  available  accident  data  prior 
to  making  significant  changes  to  the 
cargo  securement  regulations.  They 
suggested  that  the  agency  should  also 
conduct  a  study  of  accidents  to  learn 
from  actual  experience  where  improper 
loading  has  either  caused  or  contributed 


to  safety  problems.  Among  their 
concerns  were  that  the  new  rules  not  be 
burdensome  with  details  for  every  type 
of  cargo  to  be  secured. 

The  TTMA  pointed  out  that  since 
accidents  involving  metal  coils  seemed 
to  be  the  impetus  for  this  rule,  a  rule  for 
coils  should  precede  this  current  NPRM. 
Then,  if  data  supported  a  broader 
application  of  securement  rules,  at  that 
time  rules  for  other  types  of  cargo 
should  be  implemented. 

Securement  of  Intermoda]  Containers 

Landstar  believed  the  rules  for 
securing  intermodal  cargo  must  be 
unambiguous.  They  recommended 
using  integral  pins  on  chassis,  avoiding 
using  cargo  containers  only  secured  by 
chains,  straps,  or  other  binders,  and 
using  integral  locking  devices. 

Crashworthiness  Standards  for  Cargo 
Securement  Systems 

The  Advocates  requested  that  the 
agency  develop  standards  that  would 
ensure  that  cargo  remains  inside  or  on 
the  CMV  during  a  collision  or  rollover, 
and  accommodate  a  variety  of  crash 
types,  especially  rollovers  and  trailer 
detachment  collisions. 

FMCSA  Response  to  Comments 

The  FMCSA  believes  the  adoption  of 
the  North  American  Cargo  Securement 
Standard  Model  Regulations  would 
ensure  that  the  FMCSRs  concerning 
protection  against  shifting  and  falling 
cargo  provide  clear  and  objective 
guidelines  to  both  motor  carriers  and 
enforcement  officials  on  what  is 
necessary  to  ensure  safety  and  achieve 
compliance  with  the  rules.  At  the  same 
time,  the  rulemaking  would  ensure  that 
the  rules  are  technically  sound.  This 
rulemaking  would  close  the  gap 
between  the  letter  and  the  purpose  of 
the  regulations,  so  that  the  intent  of  the 
rules  is  better  expressed  in  the 
regulatory  language. 

On  the  issue  of  n.armonization  of  the 
cargo  securement  regulations,  the 
FMCSA  agrees  with  the  CCMTA  and 
CVSA  that  there  is  a  need  to  establish 
more  uniform  requirements  among  all 
the  jurisdictions  in  North  America  and 
that  the  requirements  should  be  based 
on  engineering  data  and  test  results. 
There  is  no  readily  apparent  reason  why 
the  cargo  securement  rules  should  vary 
significantly  from  jurisdiction  to 
jurisdiction  in  North  America.  There 
may  be  differences  in  the  exact  wording, 
but  there  need  not  be  substantial 
differences  in  what  is  required. 

While  the  FMCSA  agrees  with 
commenters  that  the  uniform 
regulations  being  considered  should  be 
performance-based,  the  agency  believes 
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the  rules  must  contain  sufficient  detail 
to  be  easily  understood,  used,  and 
enforced.  The  rules  should  be 
performance-based  to  the  greatest  extent 
practicable,  but  must  be  written  in  a 
manner  that  ensures  that  motor  carriers 
and  enforcement  officials  will  find  the 
rules  meaningful.  The  agency  believes 
that  its  proposed  adoption  of  the  North 
American  Cargo  Securement  Standard 
Model  Regulations  would  accomplish 
this  objective. 

With  regard  to  comments  about  the 
need  to  study  accident  data,  the  agency 
believes  that  it  is  always  important  to 
consider  accident  data  in  determining 
whether  to  initiate  a  rulemaking. 
However,  it  is  not  always  necessary  to 
have  accident  data  to  justify  initiating  a 
rulemaking  to  improve  the  technical 
adequacy  of  safety  regulations  and  to 
expand  the  regulatory  text  to  better 
explain  what  is  required  of  motor 
carriers. 

Currently  available  accident  data 
indicates  that  shifting  or  falling  cargo  is 
a  contributing  factor  in  less  than  one 
percent  of  the  accidents  self-reported  by 
motor  carriers  that  typically  complied 
with  the  agency's  former  accident 
reporting  requirements  under  49  CFR 
part  394. 

Note:  On  February  2,  1993  (58  FR  6726), 
the  FHWA  published  a  final  rule  amending 
the  FMCSRs  by  removing  part  394, 
Notification  and  Reporting  of  Accidents.  As 
a  result  of  that  rulemaking,  motor  carriers  are 
no  longer  required  to  file  accident  reports 
(Form  MCS  50-T,  Form  MCS  50-B)  with  the 
agency  or  to  make  notification  of  fatal 
accidents.  The  effective  date  for  the  final  rule 
was  March  4,  1993. 

Although  the  data  suggests  that  the 
occurrence  of  cargo  securement-related 
accidents  is  low  compared  to  some 
other  contributing  factors  for  CMV 
accidents,  the  fact  that  these  accidents 
continue  to  happen  is  reason  enough  for 
the  agency  to  consider  taking  action. 

The  TTMA  is  correct  that  a  major 
factor  prompting  Federal,  State  and 
Provincial  agencies  to  participate  in  the 
research  and  standard  development 
effort  is  accidents  involving  metal  coils 
transported  on  flat-bed  pr  platform 
trailers.  The  FMCSA  does  not,  however, 
believe  this  rulemaking  should  be 
limited  to  the  development  of 
requirements  for  the  transportation  of 
metal  coils,  while  the  adoption  of  rules 
covering  other  commodities  is 
postponed  indefinitely  until  the  agency 
gathers  accident  statistics  to  support 
rulemaking  for  those  commodities. 
Metal  coils  result  in  some  of  the  most 
horrific  cargo  securement-related 
accidents,  but  they  are  not  the  only 
commodity  associated  with  accidents. 
Some  effort  is  required  not  only  to 


reduce  the  occturence  of  metal  coils 
shifting  on  or  within  vehicles,  but  to 
ensure  proper  securement  of  other 
commodities  that  can  cause  an  accident 
resulting  in  fatalities  and  serious 
injuries  when  they  are  not  properly 
secured. 

In  response  to  the  ATA's  statement 
about  the  importance  of  determining 
whether  accidents  are  the  result  of  rules 
that  are  technically  incorrect,  or 
improper  loading  and  securement 
practices,  the  agency  believes  the 
current  regulations  have  served  their 
purpose  well.  They  have  provided 
performance-based  requirements  that 
allow  for  flexibility  in  the  means  for 
securing  cargo.  However,  the  research 
reports  listed  above  identify  several 
issues  for  which  the  ciurent  regiilations 
do  not  include  adequate  guidance  on 
proper  securement.  For  example,  the 
current  regulations  do  not  specifically 
account  for  the  role  friction  plays  in 
keeping  certain  loads  in  place.  As  a 
result,  some  motor  carriers  focus  almost 
exclusively  on  the  tiedowns  and  not 
enough  on  actions  to  increase  the  level 
of  friction  between  cargo,  the  load- 
carrying  surfaces  of  the  CMV,  and  the 
level  of  friction  between  articles  being 
transported. 

Another  example  is  that  the  current 
regulations  do  not  make  a  distinction 
between  direct  and  indirect  tiedowns. 
Despite  concerns  that  some  participants 
expressed  in  the  public  meetings  there 
is  a  fundamental  difference  between 
direct  and  indirect  tiedowns. 

Note:  A  "direct  tiedown"  is  one  that  is 
intended  to  provide  direct  resistance  to 
potential  shifting  of  an  article  being 
transported.  A  direct  tiedown  may  be 
attached  to  an  article  and  to  an  anchor  point 
on  the  CMV,  or  it  may  be  attached  to  an 
anchor  point,  go  around  or  through  an  article, 
then  be  attached  to  another  anchor  point.  An 
"indirect  tiedown"  is  one  that  is  intended  to 
increase  the  pressure  of  an  article  or  stack  of 
articles  on  the  CMV.  An  indirect  tiedown  is 
attached  to  the  vehicle,  runs  directly  over  or 
through  an  article,  then  is  attached  to  another 
anchor  point  on  the  other  side  of  the  article, 
and  is  tightened. 

This  difference  should  not  be 
overlooked  when  determining  the 
number  of  tiedowms  needed  for  heavy 
loads  such  as  metal  coils  and 
construction  equipment.  Under  the 
current  rules,  motor  carriers  could 
secure  loads  in  a  maimer  that  complies 
with  the  safety  regulations,  but  would 
provide  a  relatively  small  safety  factor. 
If  the  motor  carrier  overestimated  the 
strength  of  its  securement  system  by  a 
slight  amount,  there  would  be  an 
increased  likelihood  that  the  load  would 
shift  or  fall  from  the  vehicle.  By  taking 
into  account  the  differences  between 
direct  and  indirect  tiedowns,  the  rules 


would  increase  the  safety  factor  and 
further  reduce  the  likelihood  of  a  cargo 
securement-related  accident. 

The  proposal  would  make  the 
regulations  easier  to  understand,  use, 
and  enforce.  Through  an  improved 
understanding  of  what  is  necessary  to 
prevent  cargo  from  shifting  on  or  within 
a  CMV.  or  falling  from  a  vehicle,  motor 
carriers  that  experience  these  types  of 
accidents  may  learn  effective  methods 
to  prevent  future  occurrences. 
Regulations  that  provide  greater  detail 
in  specifying  what  is  required  of  motor 
carriers  would  also  help  enforcement 
officials  who  must  determine  whether 
motor  carriers  have  satisfied  the  rules. 

In  response  to  Landstar's  comments 
about  the  securement  of  intermodal 
containers,  and  a  question  raised  by  the 
TTMA  on  the  same  issue,  the  FMCSA 
believes  this  rulemaking  will  establish 
appropriate  requirements  for  the 
transportation  of  intermodal  cargo 
containers.  The  agency  has  long 
recognized  safety  concerns  about  the 
transportation  of  intermodal  cargo 
containers  on  flatbed  and  lowboy 
trailers. 

On  August  23,  1993,  the  FHWA 
published  an  advance  notice  of 
proposed  rulemaking.  Parts  and 
Accessories  for  Safe  Operation; 
Intermodal  Cargo  containers.  The 
ANPRM  aimounced  that  the  agency  was 
considering  changes  to  the  rules 
concerning  securement  of  cargo 
containers  (58  FR  44485.  FHWA  Docket 
No.  MC-93-24).  At  that  time  the  FHWA 
noted  that  there  were  substantial 
differences  between  the  regulatory 
requirements  of  the  FMCSRs.  several 
States'  cargo  securement  regulations, 
and  industry  practices.  Some  cargo 
containers  are  transported  on  container 
chassis  or  other  trailers  with  twist  locks, 
while  others  are  transported  on  flatbed 
trailers  or  lowboy  trailers  and  secured 
with  chains  and  straps.  The  former 
method  complies  with  current  Federal 
regulations  while  the  latter  appears  to 
be  a  common  practice  that  can  be  done 
safely  and  effectively  provided  certain 
guidelines  are  followed.  The  proposed 
rule  would  include  requirements  for 
both  methods  of  transporting  cargo 
containers. 

In  a  separate  document  to  be 
published  at  a  later  date,  the  FMCSA 
"^ill  terminate  the  rulemaking  started  on 
August  23,  1993.  The  agency  has 
considered  all  of  the  comments 
submitted  in  response  to  the  1993 
ANPRM  and  shared  this  information 
with  other  members  of  the  drafting 
group  responsible  for  writing  the  North 
American  Cargo  Securement  Standard 
Model  Regulations.  The  agency  does  not 
believe  it  is  necessary  to  handle  the 
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issue  of  intermodal  cargo  container 
securement  separately  from  all  other 
cargo  securement  issues.  Since  the 
research  included  an  examination  of  the 
performance  of  tiedowns  used  to  secure 
cargo  containers  to  vehicles  other  than 
container  chassis,  the  agency  believes 
there  is  sufficient  technical  data  to 
support  the  proposed  requirement. 

On  the  subject  of  crashworthiness 
standards  for  cargo  securement  systems 
raised  by  Advocates,  the  FMCSA 
believes  it  would  be  extraordinarily 
expensive,  and  probably  impracticable, 
to  require  that  all  cargo  securement 
systems  be  capable  of  keeping  loads  in 
place  during  moderate  to  severe 
collisions,  rollover  accidents,  and  trailer 
detachments.  The  cargo  securement 
regulations  were  never  intended  to 
provide  protection  against  shifting  and 
falling  cargo  under  such  circumstances, 
and  there  is  no  evidence  that  a 
significant  number  of  secondary  injuries 
or  fatalities  are  caused  by  the  impact  of 
cargo  thrown  from  a  CMV  as  the  result 
of  an  accident,  as  opposed  to  the  impact 
of  the  CMV  itself  with  the  roadway, 
nearby  objects  or  other  vehicles. 
Crashworthiness  standards  would 
probably  require  many  vehicles  to  be 
withdrawn  from  service  (in  the  absence 
of  a  grandfather  clause)  and  would 
certainly  require  others  to  be  redesigned 
or  retrofitted  with  additional 
equipment.  The  agency  believes  that  its 
safety  objectives  can  be  accomplished  at 
far  lower  cost  by  developing  regulations 
directed  at  collision  avoidance  (i.e., 
ensuring  the  prevention  of  cargo 
movement  which  could  contribute  to 
the  accident)  instead  of  imposing  heavy 
regulatory  burdens  to  manage  the 
outcome  of  the  crash. 

Discussion  of  Proposal 

The  FMCSA  proposes  these  rules 
based  upon  the  North  American  Cargo 
Securement  Standard  Model 
Regulations.  The  agency  would  replace 
its  current  cargo  securement-related 
regulations  under  §  392.9.  concerning 
driver  inspection  of  cargo  and  cargo 
securement  systems,  and  §§393.100 
through  393.106  concerning  cargo 
securement  methods. 

The  agency  also  proposes  to  amend 
§  393.5  to  adopt  definitions  of: 
Aggregate  working  load  limit;  anchor 
point;  bell  pipe  concrete;  blocking; 
bracing;  direct  tiedown;  frame  vehicle; 
friction  mat;  hook-lift  container;  indirect 
tiedown;  integral  securement  system; 
longwood;  rail  vehicle;  shortwood; 
sided  vehicle;  tiedown;  tractor-pole 
trailer;  void  filler;  well;  and  working 
load  limit.  The  agency  would  adopt 
these  definitions  to  ensure  a  common 
understanding  of  the  terminology  used 


in  the  regulations.  The  definitions 
would  be  based  on  those  in  the  model 
regulations. 

The  FMCSA  notes  that  there  are 
numerous  other  definitions  in  the  model 
regulations.  However,  the  agency  does 
not  believe  it  is  necessary  to  adopt  many 
of  those  definitions  because  the  terms 
are  already  defined  in  the  FMCSRs, 
even  though  with  slightly  different 
wording. 

Inspection  of  Cargo  and  Securement 
Devices 

The  FMCSA  would  revise  §  392.9  to 
propose  that  drivers  be  required  to 
inspect  the  cargo  and  the  securement 
devices  within  the  first  50  miles  (80.4 
kilometers).  Currently,  §  392.9  requires 
inspection  within  the  first  25  miles 
(40.2  kilometers).  The  FMCSA  believes 
research  concerning  the  effects  of 
vibration  on  cargo  securement  devices 
and  changes  in  the  tension  of  indirect 
tiedowns,  suggests  that  conditions  of  the 
securement  system  which  would  require 
the  driver  to  make  readjustments  are 
more  likely  to  occur  after  the  vehicle 
has  been  driven  between  25  and  50 
miles,  rather  than  0  to  25  miles.  This  is 
because  traveling  beyond  25  miles 
would  subject  the  vehicle  to  more 
vibration  and  forces  over  a  longer  period 
of  time.  However,  the  agency  believes 
the  maximum  distance  the  vehicle 
could  be  operated  safely  prior  to  the 
inspection  of  the  tiedowns  should  not 
exceed  50  miles.  All  other  requirements 
currently  contained  in  §  392.9  would 
remain  the  same.  The  agency  would 
rewrite  the  section  by  putting  it  into 
plain  language,  but  is  not  proposing  any 
other  substantive  changes. 

Applicability  of  the  Proposed  Rules 

The  FMCSA  proposes  that  §  393.100 
establish  the  applicability  for  the  cargo 
securement  rules  under  subpart  I  of  part 
393.  The  applicability  of  the  proposed 
rule  would  be  the  same  as  the  existing 
rule,  covering  all  cargo-carrying 
commercial  motor  vehicles  (as  defined 
in  49  CFR  390.5)  operated  in  interstate 
commerce. 

Performance  Criteria 

The  agency  would  establish  new 
performance  requirements  concerning 
the  longitudinal,  lateral,  and  vertical 
accelerations  that  cargo  securement 
systems  must  withstand  to  satisfy  the 
proposed  rules.  Acceleration  is  the  rate 
at  which  the  speed  or  velocity  of  an 
object  increases  and  deceleration*  is  the 
rate  at  which  the  velocity  decreases. 
Accelerations  are  commonly  reported  as 
a  proportion  of  the  acceleration  due  to 
gravity  (g).  This  acceleration  is  9.81 
meters/second/second  (32.3  feet/ 


second/second),  which  means  that  the 
velocity  of  an  object  dropped  from  a 
high  elevation  increases  by  9.81  meters/ 
second  (32.3  feet/second).  The  FMCSA 
would  require  that  cargo  securement 
systems  be  capable  of  withstanding  the 
following  three  forces,  applied 
separately: 

(1)  0.8  g  deceleration  in  the  forward 
direction; 

(2)  0.5  g  deceleration  in  the  rearward 
direction;  and 

(3)  0.5  g  acceleration  in  a  lateral 
direction. 

The  values  chosen  are  based  on  the 
researchers'  analysis  of  previous  studies 
concerning  commercial  motor  vehicle 
performance.  The  analysis  indicated 
that  the  highest  deceleration  likely  for 
an  empty  or  lightly  loaded  vehicle  with 
an  antilock  brake  system,  all  brakes 
properly  adjusted,  and  warmed  to 
provide  optimal  braking  performance,  is 
in  the  range  of  0.8-0.85  g.  However,  a 
typical  loaded  vehicle  would  not  be 
expected  to  achieve  a  deceleration 
greater  than  0.6  g  on  a  dry  road. 

The  typical  lateral  acceleration  while 
driving  a  curve  or  ramp  at  the  posted 
advisory  speed  is  in  the  range  0.05-0.17 
g.  Loaded  vehicles  with  a  high  center  of 
gravity  roll  over  at  a  lateral  acceleration 
above  0.35  g.  LighUy  loaded  vehicles,  or 
heavily  loaded  vehicles  with  a  lower 
center  of  gravity,  may  withstand  lateral 
acceleration  forces  greater  than  0.50  g. 
The  FMCSA  believes  the  information 
presented  by  the  researchers  supports 
the  use  of  the  decelerations  listed  above 
and  requests  public  comment  on  this 
issue. 

Safe  and  Proper  Working  Condition  for 
Tiedowns 

The  FMCSA  would  add  new 
regulatory  language  requiring  that  all 
vehicle  structures,  systems,  parts,  and 
components  used  to  secure  Ccirgo  must 
be  in  proper  working  order.  The  agency 
would  also  prohibit  the  use  of  devices 
that  have  visible  damage,  including  but 
not  limited  to.  cracks,  cuts,  and 
deformation.  Although  these  defects  are 
not  currently  discussed  in  the  FMCSRs, 
it  is  understood  that  the  use  of  damaged 
tiedowns  is  a  violation.  The  FMCSA 
would  revise  the  rule  to  make  it  clear 
that  this  is  a  violation. 

Standards  for  Tiedowns 

The  current  FMCSRs  incorporate  by 
reference  manufacturing  standards  for 
certain  types  of  tiedowns  including  steel 
strapping,  chain,  synthetic  webbing, 
wire  rope,  and  cordage.  The  FMCSA 
would  update  its  reference  to  the 
National  Association  of  Chain 
Manufacturers'  (NACM)  Welded  Steel 
Chain  Specifications,  June  15,  1990, 
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edition  to  incorporate  by  reference  the 
May  1,  1996  version.  The  agency  notes 
that  some  of  the  working  load  limit 
values  in  the  1996  version  differ  slightly 
from  those  in  the  1990  version.  Also,  the 
1996  version  includes  working  load 
limits  for  a  new  grade  of  alloy  chain, 
grade  100.  The  FMCSA  encourages 
commenters  to  compare  the  current 
table  of  working  load  limits  in  §  393.102 
fb)  with  those  in  the  proposed  rule  to 
determine  if  the  different  values 
presented  in  the  1996  version  of  the 
NACM  publication  would  adversely 
affect  their  motor  carrier  operations  or 
make  it  more  difficult  to  comply  with 
the  FMCSRs. 

Securement  of  Intermodal  Containers 
and  the  Contents  of  Such  Containers 

The  FMCSA  proposes  commodity- 
specific  requirements  which  would 
apply  to  intermodal  cargo  containers. 
The  agency  is  also  proposing  specific 
rules  for  metal  coils  transported  in 
intermodal  cargo  containers.  Although 
the  agency  does  not  believe  the 
proposed  rules  would  create  difficulties 
for  motor  carriers  or  shippers  offering 
loaded  containers  for  transportation,  the 
agency  requests  comments  concerning 
actions  motor  carriers  believe  they 
would  have  to  take  to  ensure 
compliance  when  transporting 
containers  from  foreign  countries. 

For  example,  §  392.9(a)  requires 
drivers  to  assure  themselves  that  cargo 
is  properly  distributed  and  adequately 
secured  before  operating  a  commercial 
motor  vehicle.  Section  392.9(b)  requires 
drivers  to  examine  the  cargo  and  load- 
securing  devices  during  the  trip  and 
make  adjustments  when  necessary  to 
maintain  the  security  of  the  load. 
Section  392.9(b)  provides  an  exception 
for  driver's  of  seded  commercial  motor 
vehicles  who  have  been  ordered  not  to 
open  the  vehicle  to  inspect  its  cargo,  or 
to  drivers  of  vehicles  loaded  in  a 
manner  that  makes  inspection  of  the 
cargo  impracticable.  The  requirements 
of  §  392.9  when  combined  with  the 
explicit  requirements  concerning  the 
securement  of  the  contents  inside 
intermodal  containers  would  make  it 
clear  that  each  motor  carrier  and  each 
driver  must  ensure  that  such  loads  are 
properly  secured.  Unless  containers  are 
sealed  and  motor  carriers  instructed  not 
to  open  it  for  inspection  of  the  cargo,  the 
proposed  rules  would  require  an 
inspection  of  the  loads  inside 
containers.  The  FMCSA  requests 
comments  about  motor  carriers'  ability 
to  inspect  the  contents  of  the  intermodal 
containers  they  typically  transport.  The 
FMCSA  also  requests  comments  on 
whether  the  cargo  securement  methods 
typically  used  by  shippers  of  intermodal 


containers  would  comply  with  the 
proposed  rules. 

Direct  Versus  Indirect  Tiedowns 

The  FMCSA  would  adopt  the  North 
American  Cargo  Securement  Standard 
Model  Regulations  provision  concerning 
direct  and  indirect  tiedowns.  The 
agency  would  continue  to  require  that 
the  aggregate  working  load  limit  of 
tiedovsTis  used  to  secure  an  article  or 
group  of  articles  against  movement  must 
be  at  least  one-half  times  the  weight  of 
the  article  or  group  of  articles.  However, 
instead  of  determining  the  aggregate 
working  load  limit  by  simply  adding  up 
the  working  load  limit  of  all  the 
tiedowns  being  used,  motor  carriers 
would  have  to  determine  whether  the 
tiedown  is  a  direct  or  indirect  tiedown. 
and  make  appropriate  adjustments  in 
the  calculation.  When  direct  tiedowrns 
are  used,  the  aggregate  working  load 
limit  would  be  the  sum  of: 

(1)  One-half  of  the  working  load  limit 
of  each  direct  tiedown  that  is  coimected 
between  the  motor  vehicle  and  the 
article  or  cargo;  and 

(2)  The  working  load  limit  of  each 
direct  tiedown  that  is  attached  to  the 
vehicle,  passes  through  or  around  the 
cargo,  or  is  attached  to  it.  and  again  to 
the  vehicle. 

When  indirect  tiedowns  are  used,  the 
aggregate  working  load  limit  of  all 
indirect  tiedowns  would  be  the  sum  of 
the  working  load  for  each  tiedown 
which  goes  from  one  part  of  the  vehicle, 
over  an  article,  to  another  part  of  the 
vehicle. 

The  FMCSA  notes  that  this  approach 
differs  significantly  from  the  current 
regulations,  which  do  not  distinguish 
between  direct  and  indirect  tiedovirns. 
The  agency  believes  the  proposed 
change  would  require  motor  carriers  to 
learn  a  new  way  of  determining 
compliance  with  tiedown  provision  of 
the  cargo  securement  rules.  However, 
the  change  is  not  so  great  that  it  would 
be  difficidt  to  master  the  proposed  rules. 
The  agency  requests  comments  on  this 
issue. 

Front  End  Structures  on  CMVs 

Although  the  model  regulations  do 
not  include  a  provision  concerning  front 
end  structures  (i.e.,  headerboards)  used 
as  part  of  a  cargo  securement  system, 
the  FMCSA  proposes  to  retain  its 
current  front-end  structure  rules  for 
CMVs.  The  FMCSA  would,  however, 
revise  its  ciirrent  rule  (§  393.106)  by 
changing  the  applicability  to  cover 
CMVs  transporting  cargo  that  is  in 
contact  with  the  front-end  structure  of 
the  vehicle.  By  contrast,  the  current  rule 
establishes  requirements  for.  and 
requires  that  vehicles  be  equipped  with. 


front-end  structures  irrespective  of 
whether  the  device  is  being  used  as  part 
of  a  cargo  securement  system. 

The  current  rules  emphasize  occupant 
protection  rather  than  cargo  securement. 
It  is  expected  that  cargo  that  is  not 
braced  against  a  front-end  structure 
could  shift  forward,  and  the  structure 
would  prevent  the  load  from  penetrating 
the  driver's  compartment.  While  this 
concept  may  have  merit  for  certain 
types  of  cargo,  the  FMCSA  believes  the 
best  way  to  ensure  driver  safety  is  to 
have  tougher  standards  to  prevent  the 
cargo  from  shifting  forward.  For 
example,  if  the  vehicle  is  transporting 
metal  coils,  once  the  load  begins  to 
move  forward,  it  is  unlikely  that  a  front- 
end  structure  would  save  the  driver. 
The  FMCSA  requests  comments  on 
whether  the  agency  should  include 
revised  front-end  structure  requirements 
in  its  cargo  securement  regulations. 

Specific  Securement  Requirements  by 
Commodity  Type 

The  FMCSA  would  adopt  detailed 
requirements  for  the  securement  of  the 
following  commodities:  Logs;  dressed 
lumber;  metal  coils;  paper  rolls; 
concrete  pipe;  intermodal  containers; 
automobiles,  light  trucks  and  vans; 
heavy  vehicles,  equipment  and 
machinery;  flattened  or  crushed 
vehicles;  roll-on/roll-off  containers;  and 
large  boulders.  During  public  meetings 
concerning  the  development  of  the 
model  regulations,  participants  said  that 
these  commodities  cause  the  most 
disagreement  between  industry  and 
enforcement  agencies  as  to  what  is 
required  for  proper  securement. 

The  FMCSA  notes  that  each  of  these 
cortmiodities  must  be  properly  secured 
under  the  current  performance-based 
cargo  securement  rules.  However,  with 
the  exception  of  metal  coils,  there  is  no 
detailed  guidance  for  motor  carriers  and 
enforcement  officials.  The  agency 
believes  that  accidents  may  be 
prevented  through  the  establishment  of 
much  more  detailed  rules  that  clearly 
spell  out  what  is  required  to  achieve  the 
desired  level  of  safety.  The  rules  would 
eliminate  confusion  about  what 
constitutes  an  acceptable  cargo 
securement  system. 

Provisions  of  the  Model  Regulations 
That  Are  Not  Being  Adopted 

Generally,  the  FMCSA  would  not 
adopt  provisions  of  the  model 
regulations  that  are  inconsistent  with 
the  agency's  approach  to  establishing 
performance-based  rules.  Two  specific 
aspects  of  the  model  rules  that  were 
considered  inconsistent  are:  (1) 
Requirements  for  specific  types  or 
grades  of  securement  devices;  and  (2) 
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rules  requiring  tiedowns  to  be 
positioned  at  certain  angles  irrespective 
of  the  practicability  of  doing  so. 

Other  Issues  Under  Consideration 

There  are  a  number  of  issues  that 
were  discussed  during  the  development 
of  the  model  regulations,  and  are 
included  in  the  model  regulations  but 
are  not  included  in  the  proposed  rules. 
The  FMCSA  did  not  include  proposed 
regulatory  text  concerning  these  issues 
because  the  agency  does  not  believe 
there  is  sufficient  accident  data  or 
information  to  adequately  assess  the 
costs  and  benefits  at  this  time. 

Prohibition  on  the  Use  of  Unmarked 
Tiedowns 

Among  those  issues,  a  prohibition  on 
the  use  of  unmarked  tiedown  devices 
was  considered  by  participants  in  the 
harmonization  group  meetings.  Many 
participants  believe  that  it  is  important 
that  all  tiedown  devices  have  a  working 
load  limit  rating  marked  on  the  device, 
or  some  form  of  standardized  marking 
which  could  be  used  to  determine  the 
working  load  limit.  The  FMCSA  agrees 
with  this  principle. 

The  use  of  immarked  tiedowns  would 
not  be  a  cause  for  concern  if  all  such 
tiedowns  of  the  same  size  and  general 
appearance  were  the  same  grade  or 
strength.  The  FMCSA  has  no  facts 
indicating  that  this  is  the  case.  While 
many  manufacturers  have  some  form  of 
marking,  others  may  choose,  for 
whatever  reason,  not  to  mark  their 
products.  If  unmarked  tiedowns  of 
varying  grades  are  readily  available, 
motor  carriers  could  unknowingly 
violate  the  current  rule  and  the 
proposed  rule  by  failing  to  have  an 
adequate  number  of  securement  devices. 
The  consequences  for  a  load  such  as 
metal  coils  could  be  fatal  to  other 
motorists. 

The  risks  of  such  an  accident  could  be 
greatly  minimized  by  prohibiting  motor 
carriers  from  using  unmarked  tiedowns. 
Before  doing  so,  the  FMCSA  would  have 
to  quantify  the  potential  economic 
burden  on  the  motor  carrier  industry 
and  those  involved  with  the 
manufacture,  sale,  and  distribution  of 
unmarked  securement  devices.  Since 
the  FMCSA  has  no  reliable  information 
on  the  number  of  manufacturers, 
distributors,  and  retailers  of  immarked 
tiedowns,  the  quality  or  strength  of  such 
devices,  or  the  amount  of  these 
tiedowns  currently  in  use  by  motor 
carriers  and  in  retailers*  stock,  it  would 
be  inappropriate  to  propose  a 
prohibition  at  this  time.  However,  in 
view  of  the  potential  safety  hazards  of 
motor  carriers  misidentifying  lumiarked 
tiedowns,  the  FMCSA  proposes  that  all 


immarked  welded  steel  chain  be 
considered  to  have  a  working  load  limit 
equal  to  that  of  grade  30  proof  coil,  and 
other  types  of  unmarked  tiedowns  be 
considered  to  have  a  working  load  limit 
equal  to  the  lowest  rating  for  that  type 
in  the  table  of  working  load  limits.  The 
FMCSA  specifically  requests  comments 
on  this  issue. 

Mandatory  Rating  and  Marking  of 
Anchor  Points 

Many  of  the  participants  in  the 
harmonization  group  meetings  believe  it 
is  important  that  anchor  points  on 
semitrailers  and  trailers  be  marked  with 
a  working  load  limit.  Some  believe  that 
anchor  points  on  certain  semitrailers 
and  trailers  should  be  required  to  meet 
minimum  strength  requirements  similar 
to  Transport  Canada's  Canadian  Motor 
Vehicle  Safety  Standard  No.  905.  While 
the  FMCSA  agrees  with  the  principle  of 
rating  and  marking  anchor  points,  the 
agency  does  not  believe  it  is  appropriate 
to  propose  such  requirements  at  this 
time.  Although  the  TTMA  has 
established  a  recommended  practice, 
"RP  47-99.  Testing,  Rating,  and 
Labeling  Platform  and  Van  Trailers  for 
Cargo  Securement  Capability"  June  1, 
1999,  concerning  test  procedures  and 
general  performance  specifications  for 
tiedown  anchor  points,  front-end 
structures,  and  sidewall  structures,  the 
FMCSA  does  not  have  any  information 
on  the  extent  to  which  trailer 
manufacturers  follow  these 
recommendations.  As  the  FMCSA 
gathers  information  about  the  extent  to 
which  manufacturers  follow  the 
recommended  practices,  the  agency  will 
consider  incorporating  by  reference  the 
TTMA's  recommended  practice.  The 
agency  would  have  to  be  certain  that 
newly  manufactured  trailers  satisfied 
the  guidelines  in  the  recommended 
practice  and  that  motor  carriers  would 
not  be  prohibited  from  using  suitable 
semitrailers  and  trailers  solely  on  the 
basis  that  the  vehicle  lacked  a  rating  and 
marking  of  the  anchor  points.  Based  on 
the  anecdotal  information  available  to 
date,  the  vast  majority  of  cargo- 
securement  related  accidents  do  not 
involve  problems  with  the  anchor 
points.  The  majority  of  these  accidents 
involve  an  inadequate  number  of 
tiedown  devices,  improper  placement  of 
the  tiedowns,  or  other  factors  unrelated 
to  the  design  or  performance  capability 
of  the  anchor  points. 

The  agency  requests  comments  on  the 
marking  and  rating  of  anchor  points  and 
information  from  enforcement  officials 
and  others  who  are  aware  of  accidents 
involving  the  failure  of  an  anchor  point. 


Development  of  Training  Program 

The  agencies  and  organizations 
participating  in  the  North  American 
Cargo  Securement  Program  have 
established  a  Training  and  Education 
Committee  responsible  for  developing  a 
training  package  for  motor  carriers  and 
enforcement  officials  to  ensure  that  the 
model  regulations  now  being  considered 
for  adoption  throughout  North  America 
are  understood  by  all  affected  parties. 
The  training  package  would  cover  all  of 
the  requirements  in  the  model 
regulations,  and  to  some  extent,  best 
practices  for  securing  cargo.  The 
training  materials  would  be  used  to  help 
motor  carriers  better  understand  how  to 
properly  secure  different  types  of  cargo 
and  to  ensure  they  are  aware  of  what  is 
required.  Enforcement  officials  could 
also  use  the  training  material  to  ensure 
that  they  have  an  understanding  of  the 
new  requirements.  It  is  anticipated  that 
the  training  materials  would  be 
completed  and  available  to  the  public 
from  the  FMCSA  before  the  effective 
date  of  the  final  rule.  The  FMCSA 
would  post  publications  on  its  website 
to  assist  individuals  with  Internet 
access.  The  FMCSA  would  also  consider 
making  copies  of  the  training  materials 
available  through  the  U.S.  Department 
of  Commerce's  National  Technical 
Information  Service. 

Proposed  Implementation  Date 

Depending  on  the  comments  received 
in  response  to  this  notice  of  proposed 
rulemaking,  the  FMCSA  intends  to 
publish  a  final  rule  in  2001  with  an 
effective  date  as  close  as  possible  to  July 
1,  2001.  This  is  the  date  that 
jurisdictions  involved  in  the 
development  of  model  regulations  have 
agreed  to  use  as  a  target  for  adoption  of 
the  new  rules.  The  FMCSA  believes  this 
time  frame  is  appropriate  and  would 
provide  motor  carriers  and  enforcement 
pfficials  sufficient  time  to  prepare  for 
the  transition  from  the  current 
requirements  to  rules  compatible  with 
the  model  regulations.  The  agency 
requests  comments  on  this  issue. 

Request  for  Comments 

The  FMCSA  is  requesting  comments 
on  all  aspects  of  the  proposed  revision 
of  the  cargo  securement  regulations. 
Although  the  FMCSA's  goal  is  to  adopt 
most  of  the  provisions  in  the  North 
American  Cargo  Securement  Standard 
Model  Regulations,  the  agency  does  not 
intend  to  do  so  without  considering  all 
public  comments.  If  the  comments 
received  indicate  that  certain  portions  of 
the  proposal  may  need  to  be 
reconsidered  or  modified,  the  agency 
will  take  appropriate  action.  The  agency 
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is  concerned  first  and  foremost  with 
improving  its  cargo  securement 
regulations  for  the  purpose  of 
preventhig  accidents;  injuries,  and 
fatalities. 

The  FMCSA  believes  its  safety 
objectives  can  be  achieved  while 
harmonizing  its  cargo  securement 
regulations  with  those  of  Canada  and 
Mexico.  Commenters  are  encouraged  to 
compare  the  North  American  Cargo 
Securement  Standard  Model 
Regulations  with  the  proposed 
regulatory  language,  and  the  current 
regulations,  and  provide  the  agency 
with  any  information  they  believe  is 
relevant  to  this  issue. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  Although  the 
agency  preliminarily  determined  at  the 
ANPRM  stage  that  this  rulemaking  is 
significant  under  Department  of 
Transportation  policies  and  procedures, 
the  agency  has  held  a  number  of  public 
meetings,  completed  a  review  of  the 
comments  submitted  in  response  to  the 
ANPRM,  and  now  believes  the 
rulemaking  is  not  DOT-significant. 

The  FMCSA  received  10  comments  to 
the  public  docket.  While  each  docket 
comment  is  important  to  the  agency, 
this  small  number  of  comments  does  not 
suggest  a  level  of  public  interest  that 
would  warrant  a  "significant" 
classification.  Also,  based  on  the 
information  currently  available,  the  cost 
to  the  motor  carrier  industry  for 
compliance  with  the  proposed  rules, 
and  the  cost  to  the  States  for  adopting 
and  enforcing  the  new  requirements 
would  be  far  less  than  the  $100,000,000 
threshold  used  as  one  of  the  factors  in 
determining  the  significance  of  a 
rulemaking. 

This  rule  would  require  that  motor 
carriers  operating  in  interstate 
commerce  comply  with  improved  cargo 
securement  regulations  based  on  the 
following:  (1)  The  results  of  a  multi-year 
comprehensive  research  program  to 
evaluate  current  U.S.  and  Canadian 
cargo  securement  regulations;  (2)  the 
motor  carrier  industry's  best  practices; 
and  (3)  recommendations  presented 
during  a  series  of  public  meetings. 
Generally,  the  proposed  revision  would 
require  motor  carriers  to  change  the  way 
cargo  securement  devices  are  used  to 
prevent  certain  articles  from  shifting  on 


or  within,  or  falling  from,  CMVs,  and 
how  calculations  are  done.  In  some 
instances,  the  proposed  changes  would 
require  motor  carriers  to  increase  the 
number  of  tiedown  devices  used  to 
secure  certain  types  of  cargoes. 

The  agency  believes  the  vast  majority 
of  motor  carriers  have  a  sufficient 
supply  of  tiedown  devices  on  board 
their  vehicles  at  all  times.  The  proposal 
would  allow  motor  carriers  to  continue 
using  those  tiedowns  provided  the 
devices  meet  the  applicable 
manufacturing  standards  currently 
incorporated  by  reference  in  §  393.102 
(b).* 

Most  of  the  costs  associated  with  this 
rulemaking  are  believed  to  be  associated 
with  the  training  of  drivers,  motor 
carrier  employees  responsible  for 
loading  CMVs,  and  enforcement 
officials  to  ensure  that  they  understand 
the  requirements  being  considered.  The 
FMCSA  believes  the  proposed  rule 
concerning  the  distinction  between 
direct  and  indirect  tiedowns  under 
§  393.106  is  the  only  portion  of  the 
rulemaking  that  differs  significantly 
from  the  technical  concepts  in  the 
current  rules  and  the  best  practices  of 
the  motor  carrier  industry,  such  that 
training  may  be  desirable  for  some 
individuals.  It  is  more  likely  than  not 
that  compliance  writh  the  remainder  of 
the  proposed  regulations  could  be 
achieved  with  much  less  training  than 
may  be  necessary  to  master  §  393.106. 
This  is  because  the  commodity-specific 
rules  have  been  drafted  to  enable  the 
reader  to  use  the  rules  as  step-by-step 
instructions  for  securing  the  commodity 
being  transported. 

With  regard  to  costs  to  the  States  to 
train  inspectors,  the  agency  is  working 
with  its  State  and  Provincial  partners  to 
develop  training  materials  that  could  be 
used  to  minimize  the  costs  for  the 
enforcement  community  and  the  motor 
carrier  industry.  For  States  participating 
in  the  Motor  Carrier  Safety  Assistance 
Program  (MCSAP),  training  costs  are 
considered  an  eligible  expense.  This 
means  the  States  could  receive  Federal 
funds  to  help  cover  the  costs  of  training 
their  roadside  inspectors.  Therefore, 
based  upon  the  information  above,  the 
agency  estimates  that  the  economic 
impact  associated  with  this  rulemaking 
action  would  be  minimal  and  a  full 
regulatory  evaluation  is  not  necessary. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FMCSA  has  considered  the  effects  of 
this  regulatory  action  on  small  entities 
and  determined  that  this  rule  would 
affect  a  substantial  number  of  small 


entities  but  would  not  have  a  significant 
impact  on  them. 

Generally,  the  proposed  revision 
would  require  motor  carriers  to  change 
the  way  cargo  securement  devices  are 
used  to  prevent  certain  articles  from 
shifting  on  or  within,  or  falling  from 
CMVs.  In  some  instances,  the  proposed 
changes  would  require  motor  carriers  to 
increase  the  number  of  tiedown  devices 
used  to  secure  certain  types  of  cargoes. 
However,  the  rulemaking  would  not 
require  motor  carriers  to  purchase  new 
equipment. 

The  FMCSA  believes  the  vast  majority 
of  motor  carriers  have  a  sufficient 
supply  of  tiedown  devices  on  board 
their  vehicles  at  all  times.  The  agency 
believes  the  number  of  tiedowns  on 
board  and  the  strength  of  these  devices 
are  usually  sufficient  to  secure  whatever 
types  of  loads  the  motor  carrier  is 
transporting,  or  intends  to  transport. 
The  cargo  securement  problems 
typically  observed  during  roadside 
inspections  of  fiatbed  trailers  are  ones  in 
which  motor  carriers  do  not  use  enough 
of  the  tiedowrns  that  they  already  have 
on  board  their  vehicles.  In  the  case  of 
van  type  trailers,  the  problem  is  that 
some  motor  carriers  do  not  use  any 
securement  devices  to  prevent  loads 
from  shifting.  Therefore,  the  FMCSA 
believes  that  motor  carriers  already  have 
all  the  hardware  they  need  to  comply 
with  the  proposed  changes.  The 
challenge  for  motor  carriers  would  be  to 
learn  how  to  properly  use  tiedown 
devices  to  further  reduce  the  occurrence 
of  cargo  securement-related  accidents. 

Motor  carriers  are  currently  required 
to  use  tiedown  devices  that  meet 
applicable  manufacturing  standards 
incorporated  by  reference  in 
§  393.102(b).  Under  the  proposed 
rulemaking,  the  agency  would  continue 
to  require  motor  carriers  to  use  only 
tiedown  devices  that  meet 
manufacturing  standards  currenUy 
specified  §  393.102(b).  If  the  tiedowns 
are  in  safe  and  proper  condition,  and 
meet  the  applicable  manufacturing 
standards,  use  of  the  devices  would  not 
be  prohibited  by  this  rulemaking. 

As  indicated  above,  additional  costs 
could  be  associated  with  training  of 
motor  carrier  employees  responsible  for 
loading  CMVs,  drivers,  and  enforcement 
officials  to  ensure  that  they  understand 
the  requirements  being  considered.  The 
FMCSA  believes  the  proposed  rule 
concerning  the  distinction  between 
direct  and  indirect  tiedownns  under 
§  393.106  is  the  only  portion  of  the 
rulemaking  that  differs  significantly 
from  the  technical  concepts  in  the 
current  rules  and  the  best  practices  of 
the  motor  carrier  industry,  such  that 
training  may  be  desirable  for  some 
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individuals.  It  is  more  likely  than  not 
that  compliance  with  the  remainder  of 
the  proposed  regulations  could  be 
achieved  with  much  less  training  than 
may  be  necessary  to  master  §  393.106. 
This  is  because  the  commodity-specific 
rules  have  been  drafted  to  enable  the 
reader  to  use  the  rules  as  step-by-step 
instructions  for  securing  the  commodity 
being  transported. 

For  motor  carriers  that  provide 
training  for  their  drivers,  the  costs 
would  vary  with  the  number  of  hours 
for  training,  and  the  niunber  of  drivers 
being  trained.  At  a  minimum,  training 
costs  would  include  wages  for  the 
drivers.  The  FMCSA  reviewed  earnings 
information  from  the  U.S.  Department  of 
Labor.  The  FMCSA  used  the 
"Occupational  Outlook  Handbook," 
2000-01  Edition,  Bulletin  2520.  The 
median  hoiu-ly  earnings  of  drivers  of 
light  and  heavy  trucks  were  $11.67  in 
1998.  The  middle  50  percent  earned 
between  $8.80  and  $15.57  an  hour.  The 
lowest  10  percent  earned  less  than  $6.51 
and  the  highest  10  percent  earned  more 
than  $19.14  an  hour. 

If  a  motor  carrier  provided  one  hour 
of  training  for  10  drivers  in  the  middle 
50  percent,  the  cost  would  be  $155.70 
{10  drivers  x  $15.57  an  hoiu-  per  driver 
X  1  hour)  in  wages  for  the  drivers  to 
attend  training,  plus  the  cost  for  the 
instructor  and  course  materials.  If  the 
training  for  the  same  group  of  drivers 
was  expanded  to  four  hours  the  cost 
would  be  $622.80  (10  drivers  x  $15.57 
an  hour  per  driver  x  4  hours)  in  wages 
for  the  drivers  to  attend  training,  plus 
the  cost  for  the  instructor,  and  course 
materials.  If  the  drivers  earned  $20  an 
hour,  the  costs  for  the  group  of  drivers 
to  attend  class  for  4  hours  would  be 
$800.  These  examples  indicate  how  the 
costs  per  motor  carrier  could  vary 
greatly  depending  on  the  number  of 
drivers  to  be  trained,  and  the  amount  of 
training  required. 

The  FMCSA  cannot  determine  at  this 
time  the  amount  of  training  drivers  and 
other  motor  carrier  employees  may 
need.  However,  the  agency  estimates 
that  for  a  small  entity  employing  10 
drivers  the  costs  would  not  exceed 
$1,000  ($800  for  drivers'  wages  +  $200 
for  the  instructor  and  course  materials). 
The  agency  believes  the  economic 
impact  on  such  motor  carriers  of  these 
training  costs  would  be  minimal.  The 
agency  requests  comments  on  this  issue. 

Accordingly,  the  FMCSA  has 
considered  the  economic  impacts  of  the 
requirements  on  small  entities  and 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nxmiber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  under  DOT  Order  5610. IC 
(September  18, 1979)  that  this  action 
does  not  require  any  environmental 
assessment. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  an 
unfunded  Federal  mandate,  as  defined 
by  the  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1532  et  seq.),  that  will 
result  in  the  expenditm-e  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FMCSA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4,  1999,  and  it  has 
been  determined  that  this  rulemaking 
does  not  have  a  substantial  direct  effect 
or  sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 
This  final  rule  does  not  impose 
additional  costs  or  burdens  on  the 
States. 

List  of  Subjects 

49  CFR  Part  392 

Highway  safety.  Motor  carriers. 
49  CFR  Part  393 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety. 

In  consideration  of  the  foregoing,  the 
FMCSA  proposes  to  amend  tide  49, 
Code  of  Federal  Regulations,  chapter  III, 
as  follows: 

PART  392— {AMENDED] 

1.  The  authority  citation  for  part  392 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31502;  and  49 
CFR  1.73. 

2.  Section  392.9  is  revised  to  read  as 
follows: 

§  392.9    Inspection  of  cargo,  cargo 
securement  devices  and  systems. 

(a)  General.  A  driver  may  not  operate 
a  commercial  motor  vehicle  and  a  motor 
carrier  may  not  require  or  permit  a 
driver  to  operate  a  commercial  motor 
vehicle  unless — 

(1)  The  commercial  motor  vehicle's 
ceirgo  is  properly  distributed  and 
adequately  secured  as  specified  in 

§§  393.100  through  393.142  of  this 
subchapter. 

(2)  The  commercieil  motor  vehicle's 
tailgate,  tailboard,  doors,  tarpaidins, 
spare  tire  and  other  equipment  used  in 
its  operation,  and  the  means  of  fastening 
the  commercial  motor  vehicle's  cargo 
are  secured;  and 

(3)  The  commercial  motor  vehicle's 
cargo  or  any  other  object  does  not 
obscvue  the  driver's  view  ahead  or  to  the 
right  or  left  sides,  interfere  with  the  free 
movement  of  his/her  arms  or  legs, 
prevent  his/her  free  and  ready  access  to 
accessories  required  for  emergencies,  or 
prevent  the  free  and  ready  exit  of  any 
person  from  the  commercial  motor 
vehicle's  cab  or  driver's  compartment. 

(b)  Drivers  of  trucks  and  truck 
tractors.  Except  as  provided  in 
paragraph  {b)(4)  of  this  section,  the 
driver  of  a  truck  or  truck  tractor  must — 
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(1)  Assure  himself/herself  that  the 
provisions  of  paragraph  (a)  of  this 
section  have  been  complied  with  before 
he/she  drives  that  commercial  motor 
vehicle; 

(2)  Inspect  the  cargo  and  the  devices 
used  to  secure  the  cargo  within  the  first 
50  miles  after  beginning  a  trip  and  cause 
any  adjustments  to  be  made  to  the  cargo 
or  load  securement  devices  as 
necessary,  including  adding  more 
securement  devices,  to  ensure  that  cargo 
cannot  shift  on  or  within,  or  fall  from 
the  commercial  motor  vehicle;  and 

(3)  Reexamine  the  commercial  motor 
vehicle's  cargo  and  its  load  securement 
devices  periodically  during  the  course 
of  transportation  and  cause  any 
adjustments  to  be  made  to  the  cargo  or 
load  securement  devices  as  necessary, 
including  adding  more  securement 
devices,  to  ensiu-e  that  cargo  cannot 
shift  on  or  within,  or  fall  from  the 
conunercial  motor  vehicle.  A  periodic 
reexamination  and  any  necessary 
adjustments  must  be  made — 

(i)  When  the  driver  makes  a  change  of 
his/her  duty  status;  or 

(ii)  After  the  commercial  motor 
vehicle  has  been  driven  for  3  hours;  or 

(iii)  After  the  commercial  motor 
vehicle  has  been  driven  for  150  miles, 
whichever  occiu"s  first. 

(4)  The  rules  in  this  paragraph  (b)  do 
not  apply  to  the  driver  of  a  sealed 
commercial  motor  vehicle  who  has  been 
ordered  not  to  open  it  to  inspect  its 
cargo  or  to  the  driver  of  a  commercial 
motor  vehicle  that  has  been  loaded  in  a 
manner  that  makes  inspection  of  its 
cargo  impracticable. 

PART  393— {AMENDED] 

3.  Revise  the  authority  citation  for 
part  393  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240,  105  Stat.  1914.  1993  (1991);  49  U.S.C. 
31136  and  31502;  and  49  CFR  1.73. 

4.  Amend  §  393.5  to  add  the  following 
definitions  in  alphabetical  order: 

§393.5    Definitions. 

***** 

Aggregate  working  load  limit.  The 
summation  of  the  working  load  limits  or 
restraining  capacity  of  all  devices  used 
to  seciu-e  an  article  on  a  vehicle. 
***** 

Anchor  point.  Part  of  the  structure, 
fitting  or  attachment  on  a  vehicle  or 
cargo  to  which  a  tiedown  is  attached. 

***** 

Bell  pipe  concrete.  Pipe  whose 
flanged  end  is  of  larger  diameter  than  its 
barrel. 

Blocking.  A  structure,  device  or 
another  substantial  article  placed 


against  or  around  an  article  to  prevent 
horizontal  movement  of  the  article. 

Bracing.  A  structure,  device,  or 
another  substantied  article  placed 
against  an  article  to  prevent  it  from 
tipping,  that  may  also  prevent  it  itom 
shifting. 
***** 

Direct  tiedown.  A  tiedown  that  is 
intended  to  provide  direct  resistance  to 
potential  shift  of  an  article. 

***** 

Frame  vehicle.  A  vehicle  with  skeletal 
structure  fitted  with  one  or  more  bunk 
units  for  transporting  logs.  A  bunk  imit 
consists  of  a  U-shaped  front  and  rear 
bunks  that  together  cradle  logs.  The 
bunks  are  welded,  gusseted  or  otherwise 
firmly  fastened  to  the  vehicle's  main 
beams,  and  are  an  integral  part  of  the 
vehicle. 

Friction  mat.  A  device  placed 
between  the  deck  of  a  vehicle  and  cargo, 
or  between  articles  of  cargo,  intended  to 
provide  greater  friction  than  exists 
natiually  between  these  surfaces. 
***** 

g.  The  acceleration  due  to  gravity, 
32.2  ft/sec2  (9.823  m/sec^). 

***** 

Hook-lift  container.  A  specialized 
container,  primarily  used  to  contain  and 
transport  materials  in  the  waste, 
recyclihg,  construction/demolition  and 
scrap  industries,  which  is  used  in 
conjunction  with  specialized  vehicles, 
in  which  the  container  is  loaded  and 
unloaded  onto  a  tilt  frame  body  by  an 
articulating  hook-arm. 
***** 

Indirect  tiedovm.  A  tiedown  whose 
tension  is  intended  to  increase  the 
pressure  of  an  article  or  stack  of  articles 
on  the  deck  of  the  vehicle. 

Integral  securement  system.  A  system 
on  certain  roll-on/roll-off  containers  and 
hook-lift  containers  and  their  related 
transport  vehicles  in  which  compatible 
front  and  rear  hold  down  devices  are 
mated  to  provide  securement  of  the 
complete  vehicle  and  its  cargo. 
***** 

Longwood.  All  logs  that  are  not 
shortwood,  i.e.,  are  over  4.9  m  (16  feet) 
long.  Such  logs  are  usually  described  as 
long  logs  or  treelength. 

***** 

Rail  vehicle.  A  vehicle  whose  skeletal 
structure  is  fitted  with  stakes  at  the  front 
and  rear  to  contain  logs  loaded 
crosswise. 

***** 

Shortwood.  All  logs  typically  up  to 
4.9  m  (16  feet)  long.  Such  logs  are  often 
described  as  cut-up  logs,  cut-to-length 
logs,  bolts  or  pulpwood.  Shortwood  may 
be  loaded  lengthwise  or  crosswise. 


though  that  loaded  crosswise  is  usually 
no  more  than  2.6  m  (102  inches)  long. 

***** 

Sided  vehicle.  A  vehicle  whose  Ccu^o 
compartment  is  enclosed  on  all  four 
sides  by  walls  of  sufficient  strength  to 
contain  cargo,  where  the  walls  may 
include  latched  openings  for  loading 
and  unloading,  and  includes  vans, 
dump  bodies,  and  a  sided  intermodal 
container  carried  by  a  vehicle. 
***** 

Tiedown.  A  combination  of  securing 
devices  which  forms  an  assembly  that 
attaches  cargo  to,  or  restrains  cargo  on, 
a  vehicle  or  trailer,  and  is  attached  to 
anchor  point(s). 

Tractor-pole  trailer.  A  combination 
vehicle  that  carries  logs  lengthwise  so 
that  they  form  the  body  of  the  vehicle. 
The  logs  are  supported  by  a  bunk 
located  on  the  rear  of  the  tractor,  and 
another  bunk  on  the  skeletal  trailer.  The 
tractor  bunk  may  rotate  about  a  vertical 
axis,  and  the  trailer  may  have  a  fixed, 
scoping,  or  cabled  reach,  or  other 
mechanical  freedom,  to  allow  it  to  turn. 
***** 

Void  filler.  Material  used  to  fill  a  void 
between  articles  of  cargo  and  the 
structure  of  the  vehicle  that  has 
sufficient  strength  to  prevent  movement 
of  the  articles  of  cargo. 
***** 

Well.  The  depression  formed  between 
two  cylindrical  articles  when  they  are 
laid  with  their  eyes  horizontal  and 
parallel  against  each  other. 

***** 

Working  load  limit  (WLL).  The 
maximum  load  that  may  be  applied  to 
a  component  of  a  cargo  securement 
system  during  normal  service,  usually 
assigned  by  the  manufacturer  of  the 
component. 

5.  Subpart  I  of  part  393  is  revised  to 
read  as  follows: 

Subpart  I — Protection  Against  Sliifting 
and  Falling  Cargo 

Sec. 

393.100    Which  types  of  commercial  motor 

vehicles  are  subject  to  the  cargo 

securement  standards  of  this  subpart, 

and  what  general  requirements  apply? 
393.102    What  are  the  minimum 

performance  criteria  for  cargo 

securement  devices  and  systems? 
393.104    What  standards  must  cargo 

securement  devices  and  systems  meet  in 

order  to  satisfy  the  requirements  of  this 

subpart? 
393.106    What  are  the  general  requirements 

for  securing  cargo  against  shifting  or 

falling? 
393.108    How  is  the  working  load  limit  of  a 

tiedown  determined? 
393.110    What  else  do  I  have  to  do  to 

determine  the  minimum  number  of 

tiedowns? 
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393.112     What  is  the  strength  required  for 

load  binders  and  associated  hardware? 
393.114     What  is  the  minimum  strength  of 

an  attachment  point  on  a  vehicle? 
393.116    What  is  the  minimum  strength  for 

a  winch  or  fastening  device? 
393.118    Must  a  tiedown  be  adjustable? 
393.120     What  are  the  requirements  for  front 

end  structures  used  as  part  of  a  cargo 

securement  system? 

Specific  Securement  Requirements  by 
Commodity  Type 

393.122     What  are  the  rules  for  securing 

logs? 
393.124    What  are  the  rules  for  securing 

dressed  lumber  or  similar  building 

products? 
393.126    What  are  the  rules  for  securing 

metal  coils? 
393.128    What  are  the  rules  for  securing 

paper  rolls? 
393.130     What  are  the  rules  for  securing 

concrete  pipe? 
393.132     What  are  the  rules  for  securing 

intermodal  containers? 
393.134     What  are  the  rules  for  securing 

automobiles,  light  trucks  and  vans? 
393.136    \Vhat  are  the  rules  for  securing 

heavy  vehicles,  equipment  and 

machinery? 
393.138    What  are  the  rules  for  securing 

flattened  or  crushed  vehicles? 
393.140    What  are  the  rules  for  securing  roll- 

on/roll-off  and  hook  lift  containers? 
393.142     What  are  the  rules  for  securing 

large  boulders? 

§  393. 1 00    Which  types  of  commercial 
motor  vehicles  are  subject  to  the  cargo 
securement  standards  of  this  subpart,  and 
what  general  requirements  apply? 

(a)  Applicability.  The  rules  in  this 
subpart  are  applicable  to  trucks,  truck 


tractors,  semitrailers,  hill  trailers,  and 
pole  trailers. 

(b)  Prevention  against  loss  of  load. 
Each  commercial  motor  vehicle  must, 
when  transporting  cargo  on  public 
roads,  be  loaded  and  equipped,  and  the 
cargo  secured,  in  accordance  with  this 
subpart  to  prevent  the  cargo  from 
spilling  or  falling  from  the  motor 
vehicle. 

(c)  Prevention  against  shifting  of  load. 
Cargo  must  be  contained  or  secured  in 
accordance  with  this  subpart  to  prevent 
shifting  upon  or  within  the  vehicle. 

§  393.1 02    What  are  the  minimum 
performance  criteria  for  cargo  securement 
devices  and  systems? 

(a)  Performance  criteria.  Cargo 
securement  devices  and  systems  must 
be  capable  of  withstanding  the 
following  three  forces,  applied 
separately: 

(1)  0.8  g  deceleration  in  the  forward 
direction; 

(2)  0.5  g  deceleration  in  the  rearward 
direction;  and 

(3)  0.5  g  acceleration  in  a  lateral 
direction. 

(b)  Performance  criteria  for  devices  to 
prevent  vertical  movement  of  loads  that 
are  not  contained  within  the  structure  of 
the  vehicle.  Securement  systems  must 
provide  a  downward  force  equivalent  to 
at  least  20  percent  of  the  weight  of  the 
cargo  if  the  cargo  is  not  fully  contained 
within  the  structure  of  the  vehicle. 

(c)  Prohibition  on  exceeding  working 
load  limits.  Cargo  securement  devices 
and  systems  must  be  designed, 


installed,  and  maintained  to  ensure  that 
the  maximum  forces  acting  on  the 
devices  or  systems  do  not  exceed  the 
working  load  limit  for  the  devices  under 
the  conditions  listed  in  paragraphs  (a) 
and  (b)  of  this  section. 

§393.104    What  standards  must  cargo 
securement  devices  and  systems  meet  in 
order  to  satisfy  the  requirements  of  this 
subpart? 

(a)  General.  All  devices  and  systems 
used  to  secure  cargo  to  or  within  a 
vehicle  must  be  capable  of  meeting  the 
performance  requirements  of  §  393.102. 

(b)  Prohibition  on  the  use  of  damaged 
securement  devices.  All  vehicle 
structures,  systems,  parts,  and 
components  used  to  secure  cargo  must 
be  in  proper  working  order  when  used 
to  perform  that  function  £md  must  not 
have  any  visible  damage,  including  but 
not  limited  to,  cracks,  cuts,  and 
deformation. 

(c)  Vehicle  structures  and  anchor 
points.  Vehicle  structures,  floors,  walls, 
decks,  tiedown  anchor  points, 
headerboards,  bulkheads,  stakes,  posts 
and  associated  mounting  pockets  used 
to  contain  or  secure  cargo  must  be 
strong  enough  to  meet  the  performance 
criteria  of  §393.102. 

(d)  Tiedown  assemblies.  Tiedown 
assemblies  (including  chains,  wire  rope, 
steel  strapping,  synthetic  webbing,  and 
cordage)  and  other  attachment  or 
fastening  devices  used  to  secure  cargo 
to,  or  in,  commercial  motor  vehicles 
must  conform  to  the  following 
applicable  standards: 


An  assembly  component  of 


(1)  Steel  strapping  12 

(2)  Chain  

(3)  Webbing  


(4)  Wire  rope  3 

(5)  Cordage  .... 


Must  conform  to 


Standard  Specification  tor  Strapping,  Flat  Steel  and  Seals,  American  Society  for  Testing  and  Materials 

(ASTM)  D3953-91,  1991* 
National  Association  of  Chain  Manufacturers'  Welded  Steel  Chain  Specifications,  May  1,  1996." 
Web  Sling  and  Tiedown   Association's  Recommended   Standard  Specification  for  Synthetic  Webbing 

Tiedowns,  1991." 
Wire  Rope  Technical  Board's  Wire  Rope  Users  Manual.  2nd  rope  Edition,  November  1985.* 
Cordage  Institute  rope  standard: 

(i)  PETRS-2,  Polyester  Fiber  Rope,  3-Strand  and  8-Strand  Constaictions,  January  1993;  ■» 
(ii)  PPRS-2,  Polypropylene  Fiber  Rope,  3-Strand  and  8-Strand  Constructions,  August  1992." 
(iii)  CRS-1,  Polyester/Polypropylene  Composite  Rope  Specifications,  3-Strand  and  8-Strand  Standard 

Construction,  May  1979;" 
(iv)  NRS-1,  Nylon  Rope  Specifications,  3-Strand  and  8-Sfrand  Standard  Construction,  May  1979; 
(v)  C-1,  Double  Braided  Nylon  Rope  Specifications  DBN,  January  1984." 


and 


^  Steel  strapping  not  martced  by  the  manufacturer  with  a  working  load  limit  will  be  considered  to  have  a  working  load  limit  equal  to  one-fourth  of 
the  breaking  strength  listed  in  ASTM  D3953-91 . 

2  Steel  strapping  25.4  mm  (1  inch)  or  wider  must  have  at  least  two  pairs  of  crimps  in  each  seal  and,  when  an  end-over-end  lap  joint  is  formed 
must  be  sealed  with  at  least  two  seals. 

3  Wire  rope  which  is  not  mari<ed  by  the  manufacturer  with  a  working  load  limit  shall  be  considered  to  have  a  wori<inq  load  limit  equal  to  one- 
fourth  of  the  nominal  strength  listed  in  the  manual. 

"See  § 393.7(b)  for  information  on  the  incorporation  by  reference  and  availability  of  this  document. 


§  393. 1 06    What  are  the  general 
requirements  for  securing  cargo  against 
shifting  or  falling? 

(a)  General.  The  rules  in  this  section 
are  applicable  to  the  transportation  of 
all  types  of  cargo,  except  commodities 


in  bulk  that  lack  structure  or  fixed  shape 
(e.g.,  liquids,  gases,  grain,  liquid 
concrete,  sand,  gravel,  aggregates)  and 
are  transported  in  a  tank,  hopper,  box  or 
similar  device  that  forms  part  of  the 
structure  of  a  commercial  motor  vehicle.- 


The  rules  in  this  section  apply  to  the 
cargo  types  covered  by  the  commodity- 
specific  rules  of  §  393.122  through 
§  393.142.  The  commodity-specific  rules 
take  precedence  over  the  general 
requirements  of  this  section  when 
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additional  requirements  are  given  for  a 
commodity  listed  in  those  sections. 

(b)  Minimum  strength  of  cargo 
securement  devices  and  systems.  The 
aggregate  working  load  limit  of 
tiedowns  used  to  secure  an  article  or 
group  of  articles  against  movement  must 
be  at  least  one-half  times  the  weight  of 
the  article  or  group  of  articles. 

(1)  Direct  tiedowns.  The  aggregate 
working  load  limit  of  all  direct  tiedovnis 
used  to  restrain  an  article  or  articles  is 
the  sum  of: 

(i)  One-half  of  the  working  load  limit 
of  each  direct  tiedown  that  is  connected 
between  the  motor  vehicle  and  the 
article  of  cargo;  and 

(ii)  The  working  load  limit  of  each 
direct  tiedown  that  is  attached  to  the 
vehicle,  passes  through  or  around  the 
cargo,  or  is  attached  to  it,  and  again 
attached  to  the  vehicle. 

(2)  Indirect  tiedowns.  The  aggregate 
working  load  limit  of  all  indirect 


tiedowns  used  to  restrain  an  article  or 
articles  is  the  sum  of  the  working  load 
limit  for  each  tiedown  which  goes  from 
one  part  of  the  vehicle,  over  an  article, 
to  another  part  of  the  vehicle. 

§  393.1 08    How  Is  the  working  load  limit  of 
a  tiedown  determined? 

(a)  The  working  load  limits  of 
tiedowns  may  be  determined  by  using 
either  the  tiedown  manufacturer's 
markings  or  by  using  the  tables  in  this 
section.  The  working  load  limits  listed 
in  the  tables  are  to  be  used  when  the 
tiedown  material  is  not  marked  by  the 
manufactvirer  with  the  working  load 
limit.  Tiedown  materials  which  are 
marked  by  the  manufactvirer  with 
working  load  limits  that  differ  from  the 
tables,  shall  be  considered  to  have  a 
working  load  limit  equal  to  the  value  for 
which  they  are  marked. 

(b)  Syntnetic  cordage  (e.g.,  nylon, 
polypropylene,  polyester)  which  is  not 

Tables  TO  §393.108 

[Worthing  Load  Limits  (WLL)] 
Chain 


marked  or  labeled  to  enable 
identification  of  its  composition  or 
working  load  limit  shall  be  considered 
to  have  a  working  load  limit  equal  to 
that  for  polypropylene  fiber  rope. 

(c)  Welded  steel  chain  which  is  not 
marked  or  labeled  to  enable 
identification  of  its  grade  or  working 
load  limit  shall  be  considered  to  have  a 
working  load  limit  equal  to  that  for 
grade  30  proof  coil  chain. 

(d)(1)  Wire  rope  which  is  not  marked 
by  the  manufacturer  with  a  working 
load  limit  shall  be  considered  to  have  a 
working  load  limit  equal  to  one-fourth 
of  the  nominal  strength  listed  in  the 
Wire  Rope  Users  Manual. 

(2)  Wire  which  is  not  marked  or 
labeled  to  enable  identification  of  its 
construction  type  shall  be  considered  to 
have  a  working  load  limit  equal  to  that 
for  6  X  37,  fiber  core  wire  rope. 


Size  mm  (incfies) 


WU.  in  kg  (pounds) 


Grade  30  proof 
coil 


Grade  43  high  test 


Grade  70  trans- 
port 


Grade  80  alloy 


Grade  lOOaHoy 


1.7(%)  

2.  8  (Vi6)  

3.  10  (%)  

4.  11  (Vi6)  

5.  ^3('/!) 

6.  16(5/8)  

Chain  Mark  Examples: 

Example  1  

Example  2  

Example  3  


580(1,300) 
860  (1 .900) 
1.200(2.650) 
1,680(3,700) 
2,030  (4,500) 
3.130  (6.900) 

PC 

3 

30 


1,180(2,600) 
1,770(3,900) 
2,450  (5,400) 
3,270  (7,200) 
4,170(9,200) 
5,910(13,000) 

HT 

4 
40 


1,430(3,150) 
2,130(4,700) 
2,990  (6,600) 
3.970  (8,750) 
5,130(11,300) 
7,170(15,800) 


7 
70 


1 ,570  (3,500) 
2.000  (4,500) 
3,200  (7,100) 

5,400  (12,000) 
8,200  (18,100) 

T 

8 

80 


2,600  (5.700) 
4,000  (8,800) 

6.800(15,000) 
10.300  (22,600) 


10 

100 


Syntttetic  Webbing 


Width  mm 
(Inches) 

WLL  kg  (pounds) 

45  (1  %) 
50(2) 
75(3) 
100(4) 

790(1,750) 

910  (2,000) 

1,360(3,000) 

1,810(4,000) 

13  V/i) 
16(%) 
20(%) 
25(1) 


150(315) 

210  (465) 

290(640) 

480(1.050) 


Nylon  Rope 


Polypropylene  Fiber  Rope  WLL  (3-Strand  and  8- 
Strand  Constructions) 


Wire  Rope  (6  x  37,  Rber  Core) 

Diameter  mm 

(inches) 

WLL  kg  (pounds) 

7  (V4) 

640(1,400) 

8  (V,6) 

950(2,100) 

10(%) 

1.360(3,000) 

11  (Vie) 

1,860(4,100) 

13  CA) 

2,400  (5,300) 

16(%) 

3,770  (8,300) 

20(%) 

4,940(10,900) 

22(%) 

7,300(16,100) 

25(1) 

9,480  (20,900) 

Diameter  mm 

(inches) 

WLL  kg  (pounds) 

10(%) 

180(400) 

11  CAe) 

240  (525) 

13('/i) 

280  (625) 

16(%) 

420  (925) 

20(%) 

580(1.275) 

25(1) 

950  (2,100) 

Diameter  mm 

(inches) 

WLL  kg  (pounds) 

10(%) 

130  (?78) 

11  r/ie) 

190(410) 

13  V^) 

240  (525) 

16(%) 

420  (935) 

20(^4) 

640(1,420) 

25(1) 

1,140(2.520) 

Double  Braided  Nylon  Rope 


Polyester  Fiber  Rope  WLL  (3-Strand  and  I 
Strand  Constructions) 


Manila  Rope 

Diameter  mm 
(inches) 

WLL  kg  (pounds) 

10(%) 
11  (Vie) 

90(205) 
120  (265) 

Diameter  mm 

(inches) 

WLL  kg  (pounds) 

10(%) 

250  (555) 

11  CAe) 

340(750) 

13  C/i) 

440(960) 

16  (%) 

680(1,500) 

20(%) 

850(1,880) 

25(1) 

1 ,500  (3,300) 

Diameter  mm 

(inches) 

WLL  kg  (pounds) 

10(%) 

150(336) 

11    (Vl6) 

230(502) 

13  V/z) 

300(655) 

16(%) 

510(1.130) 

20(%) 

830(1,840) 

25(1) 

1,470(3.250) 

Steel  Strapping 


Width  X  thick- 
ness mm 
(inches) 


Wa  kg  (pounds) 
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31.7x74 

. 

(1V4X 

0.029) 

540(1.190) 

31.7  X  .79 

(1V4X 

0.031) 

540(1.190) 

31.7  X  .89 

(1V4X 

0.035) 

540(1,190) 

31.7x1.12 

(1  V«  X 

0.044) 

770(1.690) 

31 .7  X  1.27 

(1V4X 

0.05) 

770(1.690) 

31 .7  X  1.5 

(1  V4   X 

0.057) 

870(1.925) 

50.8x1.12 

(2  X  0.044) 

1.200(2,650) 

50  8  X  1.27 

(2  X  0.05) 

1,200(2,650) 

§  393.11 0    What  else  do  I  have  to  do  to 
determine  the  minimum  number  of 
tiedowns? 

(a)  In  addition  to  the  requirements  of 
§  393.106,  the  minimum  number  of 
tiedowns  required  to  secure  an  article  or 
group  of  articles  against  movement 
depends  on  whether  indirect  or  direct 
tiedowns  are  used  and  the  length  of  the 
article(s)  being  secured. 

(b)  When  an  article  is  not  blocked  or 
positioned  to  prevent  movement  in  the 
forward  direction  by  a  headerboard, 
bulkhead,  other  cargo  that  is  positioned 
to  prevent  movement,  or  other 
appropriate  blocking  devices,  it  must  be 
secured  by  at  least: 

(1)  One  tiedown  for  articles  5  feet 
(1.52  meters)  or  less  in  length,  and  1,100 
pounds  (500  kg)  or  less  in  weight; 

(2)  Two  tiedowns  if  the  article  is: 

(i)  5  feet  (1.52  meters)  or  less  in  length 
and  more  than  1.100  pounds  (500  kg)  in 
weight;  or 

(ii)  Longer  than  5  feet  (1.52  meters) 
but  less  than  or  equal  to  10  feet  (3.04 
meters)  in  length,  irrespective  of  the 
weight. 

(3)  Two  tiedowns  if  the  article  is 
longer  than  10  feet  (3.04  meters),  and 
one  additional  tiedown  for  every  10  feet 
(3.04  meters)  of  article  length,  or 
fraction  thereof,  beyond  the  first  10  feet 
(3.04  meters)  of  length. 

§  393.1 1 2    What  Is  the  strength  required  for 
load  binders  and  associated  hardware? 

The  strength  of  load  binders  and 
hardware  that  are  part  of,  or  used  in 
conjunction  with,  a  tiedown  assembly 
must  be  equal  to,  or  greater  than,  the 
minimum  strength  specified  for  that 
tiedown  assembly  in  §  393.106. 

§  393.1 1 4    What  is  the  minimum  strength  of 
an  attachment  point  on  a  vehicle? 

The  strength  of  a  hook,  bolt,  weld,  or 
other  cormector  attaching  the  tiedown 
assembly  to  the  commercial  motor 


vehicle  and  the  place  and  means  of 
mounting  the  connector  must  be  equal 
to,  or  greater  than,  the  minimum 
strength  required  by  §  393.106  for  that 
tiedown  assembly. 

§393.116    What  Is  the  minimum  strength 
for  a  winch  or  fastening  device? 

A  winch  or  other  fastening  device 
mounted  on  a  commercial  motor  vehicle 
and  used  in  conjunction  with  a  tiedown 
assembly  must  have  a  combined 
strength  equal  to  or  greater  than  the 
strength  of  the  tiedown  assembly. 

§393.118    Must  a  tiedown  be  adjustable? 

A  tiedown  assembly,  associated 
connectors,  and  attachment  devices 
must  be  designed,  constructed,  and 
maintained  so  the  driver  of  an  in-transit 
commercial  motor  vehicle  can  tighten 
them.  However,  this  section  does  not 
apply  to  the  use  of  steel  strapping. 

§393.120    What  are  the  requirements  for 
front  end  structures  used  as  part  of  a  cargo 
securement  system? 

(a)  Applicability.  The  rules  in  this 
section  are  applicable  to  commercial 
motor  vehicles  transporting  cargo  that  is 
in  contact  with  the  front  end  structure 
of  the  vehicle.  The  front  end  structure 
on  these  cargo-carrying  vehicles  must 
meet  the  performance  requirements  of 
this  section. 

(b)  Height  and  width.  (1)  The  front 
end  structure  must  extend  either  to  a 
height  of  4  feet  above  the  floor  of  the 
vehicle  or  to  a  height  at  which  it  blocks 
forward  movement  of  any  item  of  cargo 
being  carried  on  the  vehicle,  whichever 
is  lower. 

(2)  The  front  end  structure  must  have 
a  width  which  is  at  least  equal  to  the 
width  of  the  vehicle  or  which  blocks 
forward  movement  of  any  item  of  cargo 
being  transported  on  the  vehicle, 
whichever  is  narrower. 

(c)  Strength.  The  front  end  structiu-e 
must  be  capabl'e  of  withstanding  the 
following  horizontal  forward  static  load: 

(1)  For  a  front  end  structure  less  than 
6  feet  in  height,  a  horizontal  forward 
static  load  equal  to  one-half  (0.5)  of  the 
weight  of  the  cargo  being  transported  on 
the  vehicle  uniformly  distributed  over 
the  entire  portion  of  the  front  end 
structure  that  is  within  4  feet  above  the 
vehicle's  floor  or  that  is  at  or  below  a 
height  above  the  vehicle's  floor  at  which 
it  blocks  forward  movement  of  any  item 
of  the  vehicle's  cargo,  whichever  is  less; 
or 

(2)  For  a  front  end  structure  6  feet  in 
height  or  higher,  a  horizontal  forward 
static  load  equal  to  four-tenths  (0.4)  of 
the  weight  of  the  cargo  being 
transported  on  the  vehicle  uniformly 
distributed  over  the  entire  front  end 
structure. 


(d)  Penetration  resistance.  The  front 
end  structure  must  be  designed, 
constructed,  and  maintained  so  that  it  is 
capable  of  resisting  penetration  by  any 
item  of  cargo  that  contacts  it  when  the 
vehicle  decelerates  at  a  rate  of  20  feet 
per  second,  per  second.  The  front  end 
structure  must  have  no  aperture  large 
enough  to  permit  any  item  of  cargo  in 
contact  with  the  structure  to  pass 
through  it. 

(e)  Substitute  devices.  The 
requirements  of  this  section  may  be  met 
by  the  use  of  devices  performing  the 
same  functions  as  a  front  end  structure, 
if  the  devices  are  at  least  as  strong  as, 
and  provide  protection  against  shifting 
cargo  at  least  equal  to,  a  front  end 
structure  which  conforms  to  those 
requirements. 

Specific  Securement  Requirements  by 
Commodity  Type 

§  393. 1 22    What  are  the  rules  for  securing 
logs? 

(a)  Applicability.  The  rules  in  this 
section  are  applicable  to  the 
transportation  of  logs  that  are  unitized 
by  banding  or  other  comparable  means. 
Loads  that  consist  of  no  more  than  four 
processed  logs  may  be  transported  in 
accordance  with  the  general  cargo 
securement  rules  of  §§  393.100  through 
393.120.  Firewood,  stumps,  log  debris 
and  other  such  short  logs  must  be 
transported  in  a  vehicle  or  container 
enclosed  on  both  sides,  front,  and  rear 
and  of  adequate  strength  to  contain 
them.  Longer  logs  may  also  be  so 
loaded.  This  section  applies  to 
transportation  of  all  other  logs.  A  stack 
of  logs  that  is  composed  of  both 
shortwood  and  longwood  must  be 
treated  as  shortwood. 

(b)  Components  of  a  securement 
system.  (1)  Logs  must  be  transported  on 
a  vehicle  designed  and  built,  or  adapted, 
for  the  transportation  of  logs.  Any  such 
vehicle  must  be  fitted  with  bunks, 
bolsters,  stakes  or  standards,  or  other 
equivalent  means,  that  cradle  the  logs 
and  prevent  them  from  rolling. 

(2)  All  vehicle  components  involved 
in  securement  of  logs  must  be  designed 
and  built  to  withstand  all  anticipated 
operational  forces  without  failure, 
accidental  release  or  permanent 
deformation.  Stakes  or  standards  that 
are  not  permanently  attached  to  the 
vehicle  must  be  secured  in  a  manner 
that  prevents  unintentional  separation 
from  the  vehicle  in  transit. 

(3)  Tiedowns  must  be  used  in 
combination  with  the  stabilization 
provided  by  bunks,  stakes  and  bolsters 
to  secure  the  load. 

(c)  Use  of  securement  system.  (1)  Logs 
must  be  solidly  packed,  and  the  outer 
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bottom  logs  must  be  in  contact  with  and 
resting  solidly  against  the  bunks, 
bolsters,  or  stakes. 

(2)  Each  outside  log  must  touch  at 
least  two  bunks,  bolsters,  or  stakes,  but 
if  one  end  does  not  actually  touch  a 
stake,  it  must  rest  on  other  logs  in  a 
stable  maimer  and  must  extend  beyond 
the  end  of  the  stake. 

(3)  The  center  of  the  highest  outside 
log  on  each  side  or  end  must  be  below 
the  top  of  each  stake. 

(4)  Each  log  that  is  not  held  in  place 
by  contact  with  other  logs  or  the  stakes 
must  be  held  in  place  by  an  indirect 
tiedown.  Additional  tiedowns  or 
securement  devices  must  be  used  when 
the  condition  of  the  wood  results  in 
such  low  friction  between  logs  that  they 
are  likely  to  slip  upon  each  other. 

(d)  Frame  vehicle! s).  (1)  Shortwood 
loaded  lengthwise  must  be  cradled  in  a 
bunk  unit,  and  must  be  secured  to  the 
vehicle  by  at  least  two  indirect 
tiedowns. 

(2)  Longwood  must  be  cradled  in  two 
or  more  bunks,  and  must  be  seciu-ed  to 
the  vehicle  by  at  least  two  indirect 
tiedowns  at  locations  along  the  load  that 
provide  effective  securement. 

(3)  The  aggregate  working  load  limit 
for  all  tiedowns  securing  a  stack  of  logs 
must  be  no  less  than  one-sixth  the 
weight  of  the  stack  of  logs. 

(4)  Shortwood  loaded  crosswise  must 
be  secured  in  the  same  manner  as 
required  for  rail  trucks  and  trailers. 

(e)  Rail  vehicle(s).  (1)  Logs  in  the 
bottom  tier  of  shortwood  loaded 
crosswise  must  be  supported  by  vehicle 
structure  within  30  cm  (12  inches)  of 
each  end. 

(2)  One  stack  of  shortwood  loaded 
crosswise  must  be  secured  with  at  least 
two  indirect  tiedowns.  These  must 
attach  to  the  vehicle  frame  at  the  front 
and  rear  of  the  load,  and  must  cross  the 
load  lengthwise. 

(3)  Where  two  indirect  tiedowns  are 
used,  they  must  be  positioned  about 
one-third  of  the  logs'  length  in  from 
each  end  of  the  logs. 

(4)  A  rail  vehicle  over  10  m  (33  feet) 
long  must  be  fitted  with  center  stakes  to 
divide  it  into  two  sections  about  equal 
in  length.  Where  a  vehicle  is  so  divided, 
each  tiedown  must  secure  the  highest 
log  on  each  side  of  the  center  stake,  and 
must  be  fastened  below  these  logs.  It 
may  be  fixed  at  each  end  and  tensioned 
from  the  middle,  or  fixed  in  the  middle 
and  tensioned  from  each  end,  or  may 
pass  through  a  pulley  or  equivalent  in 
the  middle  and  be  tensioned  fix)m  one 
end. 

(5)  Any  structure  or  stake  that  is 
subjected  to  an  upward  force  when  the 
tiedowns  are  tensioned  must  be 
anchored  to  resist  that  force. 


(6)  If  two  stacks  of  shortwood  can  fit 
side-by-side  within  the  allowable  width, 
they  may  be  so  loaded,  provided: 

(i)  There  is  no  space  between  the  two 
stacks  of  logs; 

(ii)  The  outside  of  each  stack  is  raised 
at  least  2.5  cm  (1  in)  within  10  cm  (4 
in)  of  the  end  of  the  logs  or  the  side  of 
the  vehicle; 

(iii)  The  highest  log  is  no  more  than 
2.44  m  (8  ft)  above  the  deck;  and 

(iv)  At  least  one  tiedown  is  used 
lengthwise  across  each  stack  of  logs  . 

(f)  Flatbed  vehicle(s).  (1)  Shortwood 
loaded  crosswise  must  be  secured  in  the 
same  manner  as  required  for  rail 
vehicle(s). 

(2)  Shortwood  loaded  lengthwise 
must  be  contained  by  stakes. 

(3)  Each  stack  of  logs  must  be  secured 
by  at  least  two  indirect  tiedowns. 
However,  if  all  logs  in  any  stack  are 
blocked  in  the  front  by  a  headboard 
strong  enough  to  restrain  the  load,  or 
another  stack  of  logs,  and  blocked  in  the 
rear  by  another  stack  of  logs  or  vehicle 
end  structure,  the  stack  may  be  secured 
with  one  tiedown.  If  one  tiedown  is 
used,  it  must  be  about  midway  between 
the  stakes. 

(4)  Longwood  loaded  lengthwise  must 
be  contained  by  stakes. 

(5)  The  aggregate  working  load  limit 
for  all  tiedowns  must  be  no  less  than 
one-sixth  the  weight  of  the  stack  logs. 

(6)  Each  outside  log  must  be  secured 
by  at  least  two  indirect  tiedowns. 

(g)  Securement  of  logs  transported  on 
pole  trailers.  (1)  The  load  must  be 
secured  by  at  least  one  tiedown  at  each 
bunk,  or  alternatively,  by  at  least  two 
tiedowns  used  as  wrappers  that  encircle 
the  entire  load  at  locations  along  the 
load  that  provide  effective  securement. 

(2)  The  front  and  rear  wrappers  must 
be  at  least  3.04  meters  (10  feet)  apart. 

(3)  Large  diameter  single  and  double 
log  loads  must  be  immobilized  with 
chock  blocks  or  other  equivalent  means 
to  prevent  shifting. 

(4)  Large  diameter  logs  that  rise  above 
stakes  must  be  secured  to  the 
underlying  load  with  at  least  two 
additional  wrappers. 

§393.124    What  are  the  rules  for  securing 
dressed  lumber  or  similar  building 
products? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
bundles  of  dressed  liunber,  packaged 
lumber,  building  products  such  as 
plywood,  gypsum  board  or  other 
materials  of  similar  shape.  Lumber  or 
building  products  which  are  not 
bundled  or  packaged  must  be  treated  as 
loose  items  and  transported  in 
accordance  with  §§  393.100  through 
393.120  of  this  subpart.  For  the  purpose 


of  this  section,  "bimdle"  refers  to 
packages  of  lumber,  building  materials 
or  similar  products  which  are  unitized 
for  securement  as  a  single  item  of  cargo. 

(b)  Securement  of  bundles  transported 
using  no  more  than  one  tier.  (1)  Bundles 
must  be  placed  side  by  side  in  direct 
contact  with  each  other,  or  a  means 
must  be  provided  to  prevent  bundles 
shifting  towards  each  other. 

(2)  Bundles  carried  on  one  tier  must 
be  secured  in  accordance  with  the 
general  provisions  of  §§  393.100  through 
393.120. 

(c)  Securement  of  bundles  transported 
using  more  than  one  tier.  Bundles 
carried  in  more  than  one  tier  must  be 
either: 

(1)  Blocked  against  lateral  movement 
by  stakes  on  the  sides  of  the  vehicle  and 
seciu-ed  by  indirect  tiedowns  laid  out 
over  the  top  tier,  as  outlined  in  the 
general  provisions  of  §§  393.100  through 
393.120;  or 

(2)  Restrained  from  lateral  movement 
by  blocking  or  high  friction  devices 
between  tiers  and  secured  by  indirect 
tiedowms  laid  out  over  the  top  tier,  as 
outlined  in  the  general  provisions  of 
§§  393.100  through  393.120;  or 

(3)  Placed  direcUy  on  top  of  other 
bundles  or  on  spacers  and  secured  in 
accordance  with  the  following: 

(i)  The  length  of  spacers  between 
bundles  must  provide  support  to  all 
pieces  in  the  bottom  row  of  the  bundle. 

(ii)  The  width  of  individual  spacers 
must  be  greater  than  the  height. 

(iii)  If  spacers  are  comprised  of  layers 
of  material,  the  layers  must  be  unitized 
or  fastened  together  in  a  manner  which 
ensures  that  the  spacer  performs  as  a 
single  piece  of  material. 

(iv)  The  arrangement  of  the  tiedowns 
for  the  bundles  must  be: 

(A)  Secured  by  indirect  tiedowns  over 
the  second  tier  of  bundles,  or  at  a  height 
of  1.85  m  (6  ft)  above  the  trailer  deck, 
whichever  is  greater.  If  the  top  tiers  are 
less  than  1.85  m  (6  ft)  above  the  trailer 
deck,  they  may  be  secured  in 
accordance  with  the  general  provisions 
of  §§  393.100  through  393.120;  and 

(B)  Secured  by  indirect  tiedowns  over 
the  top  tier  of  bundles,  in  accordance 
with  the  general  provisions  of 

§§  393.100  through  393.120  with  a 
minimum  of  two  indirect  tiedowns  for 
bundle(s)  longer  than  1.52  m  (5  ft);  or 

(C)  Secured  by  indirect  tiedowns  laid 
out  over  each  tier  of  bundles,  in 
accordance  with  §§  393.100  through 
393.120  using  a  minimum  of  two 
indirect  tiedowns  over  each  top 
bundle(s)  longer  than  1.52  m  (5  ft),  in 
all  other  circumstances. 
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§  393.1 26    What  are  the  rules  for  securing 
metal  coils? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
one  or  more  metal  coils  which, 
individually  or  together,  weigh  2268  kg 
(5000  pounds)  or  more.  Shipments  of 
metal  coils  that  weigh  less  than  2268  kg 
(5000  pounds)  may  be  secured  in 
accordance  with  the  provisions  of 

§§  393.100  through  393.120. 

(b)  Coils  with  eyes  vertical  on  a 
flatbed  vehicle,  in  a  sided  vehicle  or 
intennodal  container  with  anchor 
points — (1)  An  individual  coil. 
Tiedowns  must  be  arranged  in  a  manner 
to  prevent  the  coils  from  tipping  in  the 
forward,  rearward,  and  lateral 
directions.  The  restraint  system  must 
include  the  following: 

(i)  At  least  one  indirect  tiedown 
attached  diagonally  from  the  left  side  of 
the  vehicle  or  intermodal  container 
(near  the  forwardmost  part  of  the  coil), 
across  the  eye  of  the  coil,  to  the  right 
side  of  the  vehicle  or  intermodal 
container  (near  the  rearmost  part  of  the 
coil); 

(ii)  At  least  one  indirect  tiedown 
attached  diagonally  from  the  right  side 
of  the  vehicle  or  intermodal  container 
(near  the  forward-most  part  of  the  coil), 
across  the  eye  of  the  coil,  to  the  left  side 
of  the  vehicle  or  intermodal  container 
(near  the  rearmost  part  of  the  coil); 
(iii)  At  least  one  indirect  tiedown 
attached  transversely  over  the  eye  of  the 
coil;  and 

(iv)  Either  blocking  and  bracing, 
friction  mats  or  direct  tiedowns  must  be 
used  to  prevent  longitudinal  movement 
in  the  forward  direction. 

(2)  Coj7s  grouped  in  rows.  For  vehicles 
transporting  coils  which  are  grouped 
and  loaded  side  by  side  in  a  transverse 
or  longitudinal  row,  the  coils  must  be 
secured  by  the  following: 

(i)  At  least  one  direct  tiedown 
attached  to  the  front  of  the  row  of  coils, 
restraining  against  forward  motion,  and 
whenever  practicable,  making  an  angle 
no  more  than  45  degrees  with  the  floor 
of  the  vehicle  or  intennodal  container 
when  viewed  from  the  side  of  the 
vehicle  or  container; 

(ii)  At  least  one  direct  tiedown 
attached  to  the  rear  of  the  row  of  coils, 
restraining  against  rearward  motion,  and 
whenever  practicable,  making  an  angle 
no  more  than  45  degrees  with  the  floor 
of  the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the 
vehicle  or  container; 

(iii)  At  least  one  indirect  tiedown  over 
the  top  of  each  coil  or  transverse  row  of 
coils,  restraining  against  vertical 
motion.  Indirect  tiedowns  going  over 
the  top  of  a  coil(s)  must  be  as  close  as 
practicable  to  the  eye  of  the  coil  and 


positioned  to  prevent  the  tiedown  from 
slipping  or  becoming  unintentionally 
unfastened  while  the  vehicle  is  in 
transit;  and 

(iv)  Direct  tiedowns,  blocking  or 
bracing  must  be  arranged  to  prevent 
shifting  or  tipping  in  the  forward, 
rearward  and  lateral  directions. 

(c)  Coils  with  eyes  crosswise  on  a 
flatbed  vehicle,  in  a  sided  vehicle  or 
intennodal  container  with  anchor 
points — (1)  An  individual  coil.  The  coil 
must  be  secured  by  the  following: 

(i)  A  means  (e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  from  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit.  If 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 
(ii)  At  least  one  direct  tiedown 
through  its  eye,  restricting  against 
forward  motion,  and  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intermodal  container  when 
viewed  from  the  side  of  the  vehicle  or 
container;  and 

(iii)  At  least  one  direct  tiedown 
through  its  eye,  restricting  against 
rearward  motion,  and  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intermodal  container  when 
viewed  from  the  side  of  the  vehicle  or 
container. 

(2)  Prohibition  on  crossing  of  chains 
when  coils  are  transported  with  eyes 
crosswise.  Attaching  direct  tiedowns 
diagonally  through  the  eye  of  a  coil  to 
form  an  X-pattem  when  viewed  from 
above  the  vehicle  is  prohibited. 

(d)  Coils  with  eyes  lengthwise  on  a 
flatbed  vehicle,  in  a  sided  vehicle  or 
intermodal  container  with  anchor 
points — (1)  An  individual  coil — option 
1 .  The  coil  must  be  secured  by: 

(i)  A  means  (e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  from  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit.  If 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 


(ii)  At  least  one  direct  tiedown 
attached  diagonally  through  its  eye  from 
the  left  side  of  the  vehicle  or  intermodal 
container  (near  the  forward-most  part  of 
the  coil),  to  the  right  side  of  the  vehicle 
or  intermodal  container  (near  the 
rearmost  part  of  the  coil),  making  em 
angle  no  more  than  45  degrees, 
whenever  practicable,  with  the  floor  of 
the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the 
vehicle  or  container; 

(iii)  At  least  one  direct  tiedown 
attached  diagonally  through  its  eye, 
from  the  right  side  of  the  vehicle  or 
intermodal  container  (near  the  forward- 
most  part  of  the  coil),  to  the  left  side  of 
the  vehicle  or  intermodal  container 
(near  the  rearmost  part  of  the  coil), 
making  an  angle  no  more  than  45 
degrees,  whenever  practicable,  with  the 
floor  of  the  vehicle  or  intermodal 
container  when  viewed  from  the  side  of 
the  vehicle  or  container; 

(iv)  At  least  one  indirect  tiedown 
transversely  over  the  top  of  the  coil;  and 
(v)  Either  blocking,  or  friction  mats  to 
prevent  longitudinal  movement  in  the 
forward  direction. 

(2)  An  individual  coil — option  2.  The 
coil  must  be  secured  by: 

(i)  A  means  (e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  from  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit.  If 
timbers,  chocks  or  wedges  are  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 
(ii)  At  least  one  direct  tiedown 
attached  straight  through  its  eye  from 
the  left  side  of  the  vehicle  or  intermodal 
container  (near  the  forward-most  part  of 
the  coil),  to  the  left  side  of  the  vehicle 
or  intermodal  container  (near  the 
rearmost  part  of  the  coil),  and,  whenever 
practicable,  making  an  angle  no  more 
than  45  degrees  with  the  floor  of  the 
vehicle  or  intennodal  container  when 
viewed  from  the  side  of  the  vehicle  or 
container; 

(iii)  At  least  one  direct  tiedown 
attached  straight  through  its  eye,  from 
the  right  side  of  the  vehicle  or 
intermodal  container  (near  the  forward- 
most  part  of  the  coil),  to  the  right  side 
of  the  vehicle  or  intermodal  container 
(near  the  rearmost  part  of  the  coil),  and 
whenever  practicable,  making  an  angle 
no  more  than  45  degrees  with  the  floor 
of  the  vehicle  or  intermodal  container 
when  viewed  from  the  side  of  the 
vehicle  or  container; 
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(iv)  At  least  one  indirect  tiedown 
transversely  over  the  top  of  the  coil;  and 
(v)  Either  blocking,  or  friction  mats  to 
prevent  longitudinal  movement  in  the 
forward  direction. 

(3)  An  individual  coil — option  3.  The 
coil  must  be  secured  by: 

(i)  A  means  (e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  the 
coil  from  rolling.  The  means  of 
preventing  rolling  must  support  the  coil 
off  the  deck,  and  must  not  be  capable  of 
becoming  unintentionally  unfastened  or 
loose  while  the  vehicle  is  in  transit.  If 
timbers,  chocks  or  wedges  eire  used, 
they  must  be  held  in  place  by  coil  bunks 
or  similar  devices  to  prevent  them  from 
coming  loose.  The  use  of  nailed 
blocking  or  cleats  as  the  sole  means  to 
secure  timbers,  chocks  or  wedges,  or  a 
nailed  wood  cradle,  is  prohibited; 

(ii)  At  least  one  indirect  tiedown  over 
the  top  of  the  coil,  located  near  the 
forward-most  part  of  the  coil; 

(iii)  At  least  one  indirect  tiedown  over 
the  top  of  the  coil  located  near  the 
rearmost  part  of  the  coil;  and 

(iv)  Either  blocking  or  friction  mats  to 
prevent  longitudinal  movement  in  the 
forward  direction. 

(4)  Rows  of  coils.  A  transverse  row  of 
coils  having  approximately  equal 
outside  diameters  must  be  secured  with: 

(i)  A  means  (e.g.,  timbers,  chocks  or 
wedges,  a  cradle,  etc.)  to  prevent  each 
coil  in  the  row  of  coils  from  rolling.  The 
means  of  preventing  rolling  must 
support  each  coil  off  the  deck,  and  must 
not  be  capable  of  becoming 
unintentionally  unfastened  or  loose 
while  the  vehicle  is  in  transit.  If  timbers, 
chocks  or  wedges  are  used,  they  must  be 
held  in  place  by  coil  bunks  or  similar 
devices  to  prevent  them  from  coming 
loose.  The  use  of  nailed  blocking  or 
cleats  as  the  sole  means  to  secure 
timbers,  chocks  or  wedges,  or  a  nailed 
wood  cradle,  is  prohibited; 

(ii)  At  least  two  indirect  tiedowns 
over  the  top  of  each  coil  or  transverse 
row;  and 

(iii)  Either  blocking,  bracing  or 
friction  mats  to  prevent  longitudinal 
movement  in  the  forward  direction  for 
each  coil. 

(e)  Coils  in  a  sided  vehicle  or 
intennodal  container  without  anchor 
points.  Metal  coils  transported  in  a 
vehicle  with  sides  or  an  intermodal 
container  without  anchor  points  must 
be  loaded  in  a  manner  to  prevent 
shifting  and  tipping.  The  coils  must  be 
secured  to  prevent  lateral  and 
longitudinal  movement  and  tipping  by 
the  use  of  friction  mats,  or  a  system  of 
blocking  and  bracing  or  tiedowns,  and 
either  blocking  and  bracing. 


§  393.1 28    What  are  the  rules  for  securing 
paper  rolls? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  shipments  of  paper 
rolls  which,  individually  or  together, 
weigh  2268  kg  (5000  lb)  or  more. 
Shipments  of  paper  rolls  that  weigh  less 
than  2268  kg  (5000  lb),  and  paper  rolls 
that  are  unitized  on  a  pallet,  may  either 
be  secured  in  accordance  with  the  rules 
in  this  section  or  the  requirements  of 
§§  393.100  through  393.120. 

(b)  Rules  for  paper  rolls  loaded  with 
eyes  vertical  in  a  sided  vehicle.  (1)  Paper 
rolls  must  be  placed  tightly  against  the 
walls  of  the  vehicle,  other  paper  rolls, 
or  other  cargo,  to  prevent  movement 
during  transit. 

(2)  If  there  are  not  enough  paper  rolls 
in  the  shipment  to  reach  the  walls  of  the 
vehicle,  lateral  movement  must  be 
prevented  by  filling  the  void,  blocking, 
bracing,  tiedowns  or  friction  mats.  The 
paper  rolls  may  also  be  banded  together. 

(3)  When  any  void  behind  a  group  of 
paper  rolls,  including  that  at  the  rear  of 
the  vehicle,  exceeds  the  diameter  of  the 
paper  rolls,  rearward  movement  must  be 
prevented  by  friction  mats,  blocking, 
bracing,  tiedowns,  or  banding  to  other 
rolls. 

{4)(i)  If  a  paper  roll  is  not  prevented 
from  tipping  or  falling  sideways  or 
rearwards  by  vehicle  structure  or  other 
cargo,  and  its  width  is  more  than  2 
times  its  diameter,  it  must  be  prevented 
from  tipping  or  falling  by  banding  it  to 
other  rolls,  bracing,  or  tiedowns. 

(ii)  If  the  forwardmost  roll(s)  in  a 
group  of  paper  rolls  is  not  prevented 
from  tipping  or  falling  forwards  by 
vehicle  structiu-e  or  other  cargo  and  it  is 
restrained  against  forward  movement  by 
friction  mat(s)  alone,  and  its  width  is 
more  than  1.75  times  its  diameter,  it 
must  be  prevented  from  tipping  or 
falling  forwards  by  banding  it  to  other 
rolls,  bracing,  or  tiedowns. 

(iii)  Otherwise,  when  a  paper  roll  or 
the  forwardmost  roll  in  groups  of  rolls 
that  are  not  prevented  from  tipping  or 
falling  forwards  by  vehicle  structure  or 
other  cargo  and  its  width  exceeds  1.25 
times  its  diameter  it  must  be  prevented 
from  tipping  or  falling  by  banding  to 
other  rolls,  bracing  or  tiedowns. 

(5)  If  paper  rolls  are  banded  together, 
the  rolls  must  be  placed  tightly  against 
each  other  to  form  a  stable  group.  The 
bands  must  be  appUed  tightly,  and  must 
be  secured  so  that  they  cannot  fall  off 
the  rolls  or  to  the  deck. 

(6)  A  friction  mat  used  to  provide  the 
principal  securement  for  a  paper  roll 
must  protrude  from  beneath  the  roll  in 
the  direction  in  which  it  is  providing 
that  securement. 

(c)  Rules  for  split  loads  of  paper  rolls 
loaded  with  eyes  vertical  in  a  sided 


vehicle.  (1)  If  a  paper  roll  in  a  split  load 
is  not  prevented  from  forward 
movement  by  vehicle  structure  or  other 
cargo,  it  must  be  prevented  from 
forward  movement  by  filling  the  open 
space,  or  by  blocking,  bracing,  tiedowns, 
friction  mats,  or  some  combination  of 
these. 

(2)  A  friction  mat  used  to  provide  the 
principal  securement  for  a  paper  roll 
must  protrude  from  beneath  the  roll  in 
the  direction  in  which  it  is  providing 
that  securement. 

(d)  Rules  for  stacked  loads  of  paper 
rolls  loaded  with  eyes  vertical  in  a  sided 
vehicle.  (1)  Paper  rolls  must  not  be 
loaded  on  a  layer  of  paper  rolls  beneath 
unless  that  layer  extends  to  the  front  of 
the  vehicle. 

(2)  Paper  rolls  in  the  second  and 
subsequent  layers  must  be  prevented 
from  forward,  rearward  or  lateral 
movement  by  means  as  allowed  for  the 
bottom  layer,  or  by  use  of  a  blocking  roll 
from  a  lower  layer. 

(3)  The  blocking  roll  must  be  at  least 
50  mm  (2  in)  taller  than  other  rolls,  or 
must  be  raised  at  least  38  mm  (1.5  in) 
using  dunnage. 

(4)  A  roll  in  the  rearmost  row  of  any 
layer  must  not  be  raised  using  duimage. 

(e)  Rules  for  securing  paper  rolls 
loaded  with  eyes  crosswise  in  a  sided 
vehicle.  (1)  The  paper  rolls  must  be 
prevented  from  rolling  or  shifting 
longitudinally  by  contact  with  vehicle 
structure  or  other  cargo,  by  chocks, 
wedges  or  blocking  and  bracing  of 
adeauate  size,  or  by  tiedowns. 

(2)  Chocks,  wedges  or  blocking  must 
be  held  securely  in  place  by  some 
means  in  addition  to  friction,  so  they 
cannot  become  unintentionally 
unfastened  or  loose  while  the  vehicle  is 
in  transit. 

(3)  The  rearmost  roll  must  not  be 
secured  using  the  rear  doors  of  the 
vehicle  or  intennodal  container,  or  by 
blocking  held  in  place  by  those  doors. 

(4)  If  there  is  more  than  a  total  of  203 
mm  (8  in)  of  space  between  the  ends  of 
a  paper  roll,  or  a  row  of  rolls,  and  the 
walls  of  the  vehicle,  void  fillers, 
blocking,  bracing,  friction  mats,  or 
tiedowns  must  be  used  to  prevent  the 
roll  from  shifting  towards  either  wall. 

(f)  Rules  for  stacked  loads  of  paper 
rolls  loaded  with  eyes  horizontal  and 
crosswise  in  a  sided  vehicle.  (1)  Rolls 
must  not  be  loaded  in  a  second  layer 
unless  the  bottom  layer  extends  to  the 
front  of  the  vehicle. 

(2)  Rolls  must  not  be  loaded  in  a 
higher  layer  unless  all  wells  in  the  layer 
beneath  are  filled. 

(3)  The  foremost  roll  in  each  upper 
layer,  or  any  roll  with  an  empty  well  in 
front  of  it,  must  be  secured  against 
forward  movement  by: 
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(i)  Banding  it  to  other  rolls,  or 
(ii)  Blocking  against  an  adequately 
secured  eye-vertical  blocking  roll  resting 
on  the  floor  of  the  vehicle  which  is  at 
least  1.5  times  taller  than  the  diameter 
of  the  roll  being  blocked,  or 

(iii)  Placing  it  in  a  well  formed  by  two 
rolls  on  the  lower  row  whose  diameter 
is  equal  to  or  greater  than  that  of  the  roll 
on  the  upper  row. 

(4)  The  rearmost  roll  in  each  upper 
layer  must  be  secured  by  banding  it  to 
other  rolls  if  it  is  located  in  either  of  the 
last  two  wells  formed  by  the  rearmost 
rolls  in  the  layer  below. 

(5)  Rolls  must  be  secured  against 
lateral  movement  by  the  same  means 
allowed  for  the  bottom  layer  when  there 
is  more  than  a  total  of  203  mm  (8  in)  of 
space  between  the  ends  of  a  paper  roll, 
or  a  row  of  rolls,  and  the  walls  of  the 
vehicle. 

(g)  Paper  mils  loaded  with  the  eyes 
lengthwise  in  a  sided  vehicle.  (1)  Each 
roll  must  be  prevented  from  forward 
movement  by  contact  with  vehicle 
structure,  other  cargo,  blocking  or 
tiedowns. 

(2)  Each  roll  must  be  prevented  from 
rearward  movement  by  contact  with 
other  cargo,  blocking,  friction  mats  or 
tiedowns. 

(3)  The  paper  rolls  must  be  prevented 
from  rolling  or  shifting  laterally  by 
contact  with  the  wall  of  the  vehicle  or 
other  cargo,  or  by  chocks,  wedges  or 
blocking  of  adequate  size. 

(4)  Chocks,  wedges  or  blocking  must 
be  held  securely  in  place  by  some 
means  in  addition  to  friction,  so  they 
cannot  become  unintentionally 
imfastened  or  loose  while  the  vehicle  is 
in  transit. 

(h)  Rules  for  stacked  loads  paper  rolls 
loaded  with  the  eyes  lengthwise  in  a 
sided  vehicle.  (1)  Rolls  must  not  be 
loaded  in  a  higher  layer  if  another  roll 
will  fit  in  the  layer  beneath. 

(2)  An  upper  layer  must  be  formed  by 
placing  paper  rolls  in  the  wells  formed 
by  the  rolls  beneath. 

(3)  A  roll  in  an  upper  layer  must  be 
secured  against  forward  and  rearward 
movement  by  any  of  the  means  allowed 
for  the  bottom  layer,  by  use  of  a 
blocking  roll,  or  by  banding  to  other 
rolls. 

(i)  Paper  rolls  loaded  on  a  flatbed 
vehicle  or  in  a  curtain-sided  vehicle — (1) 
Paper  rolls  with  eyes  vertical  or  with 
eyes  lengthwise,  (i)  The  paper  rolls  must 
be  loaded  and  secured  as  described  for 
a  sided  vehicle,  and  the  entire  load  must 
be  secured  by  tiedowns  in  accordance 
with  the  requirements  of  §§  393.100 
through  393.120. 

(ii)  Stacked  loads  of  paper  rolls  with 
eyes  vertical  are  prohibited. 


(2)  Paper  rolls  with  eyes  crosswise,  (i) 
The  paper  rolls  must  be  prevented  from 
rolling  or  shifting  longitudinally  by 
contact  with  vehicle  structiu-e  or  other 
cargo,  by  chocks,  wedges  or  blocking 
and  bracing  of  adequate  size,  or  by 
tiedowns. 

(ii)  Chocks,  wedges  or  blocking  must 
be  held  securely  in  place  by  some 
means  in  addition  to  friction  so  that 
they  cannot  become  imintentionally 
unfastened  or  loose  while  the  vehicle  is 
in  transit. 

(iii)  Transverse  or  longitudinal 
tiedowns  must  be  used  to  prevent  lateral 
movement. 

§  393.130    What  are  the  rules  for  securing 
concrete  pipe? 

(a)  Applicability.  (1)  The  rules  in  this 
section  apply  to  the  transportation  of 
concrete  pipe  on  flatbed  trailers  and 
vehicles,  and  lowboy  trailers. 

(2)  Concrete  pipe  bundled  tightly 
together  into  a  single  rigid  article  that 
has  no  tendency  to  roll,  and  concrete 
pipe  loaded  in  a  sided  vehicle  or 
container  must  be  secured  in 
accordance  with  the  provisions  of 
§§  393.100  through  393.120. 

(b)  Aggregate  working  load  limits  for 
tiedowns.  The  aggregate  working  load 
limit  of  all  tiedowns  on  any  group  of 
pipe  must  not  be  less  than  half  the  total 
weight  of  all  pipe  in  the  group. 

(c)  Blocking.  (1)  Blocking  may  be  one 
or  more  pieces  placed  symmetrically 
about  the  center  of  a  pipe. 

(2)  One  piece  must  extend  at  least  half 
the  distance  from  the  center  to  each  end 
of  the  pipe,  and  two  pieces  must  be 
placed  on  the  opposite  side,  one  at  each 
end  of  the  pipe. 

(3)  Blocking  must  be  placed  firmly 
against  the  pipe,  and  must  be  secured  to 
prevent  it  moving  out  from  under  the 
pipe. 

(4)  Timber  blocking  must  have 
minimum  dimensions  of  at  least  10x15 
cm  (4  X  6  in). 

(d)  Arranging  the  load—(\)  Pipe  of 
different  diameter.  If  pipe  of  more  than 
one  diameter  are  loaded  on  a  vehicle, 
groups  must  be  formed  that  consist  of 
pipe  of  only  one  size,  and  each  group 
must  be  separately  secured. 

(2)  Arranging  a  bottom  tier.  The 
bottom  tier  must  be  arremged  to  cover 
the  full  length  of  the  vehicle,  or  as  a 
partial  tier  in  one  group  or  two  groups. 

(3)  Arranging  an  upper  tier.  Pipe  must 
be  placed  only  in  the  wells  formed  by 
adjacent  pipes  in  the  tier  beneath.  An 
upper  tier  must  not  be  started  unless  all 
wells  in  the  tier  beneath  are  filled. 

(4)  Arranging  the  top  tier.  The  top  tier 
must  be  arranged  as  a  complete  tier,  a 
partial  tier  in  one  group,  or  a  partial  tier 
in  two  groups. 


(5)  Arranging  bell  pipe,  (i)  Bell  pipe 
must  be  loaded  on  at  least  two 
longitudinal  spacers  of  sufficient  height 
to  ensure  that  the  bell  is  clear  of  the 
deck. 

(ii)  Bell  pipe  loaded  in  one  tier  must 
have  the  bells  alternating  on  opposite 
sides  of  the  vehicle. 

(iii)  The  ends  of  consecutive  pipe 
must  be  staggered,  if  possible,  within 
the  allowable  width,  otherwise  they 
must  be  aligned. 

(iv)  Bell  pipe  loaded  in  more  than  one 
tier  must  have  the  bells  of  the  bottom 
tier  all  on  the  sanie  side  of  the  vehicle. 

(v)  Pipe  in  every  upper  tier  must  be 
loaded  with  bells  on  the  opposite  side 
of  the  vehicle  to  the  bells  of  the  tier 
below. 

(vi)  If  the  second  tier  is  not  complete, 
pipe  in  the  bottom  tier  which  do  not 
support  a  pipe  above  must  have  their 
bells  alternating  on  opposite  sides  of  the 
vehicle. 

(e)  Securing  pipe  with  an  inside 
diameter  up  to  1,143  mm  (4i.in) — (1) 
Stabilizing  the  bottom  tier,  (i)  The 
bottom  tier  must  be  contained 
longitudinally  at  each  end  by  blocking, 
vehicle  end  structure,  stakes,  a  locked 
pipe  unloader,  or  other  equivalent 
means. 

(ii)  Other  pipe  in  the  bottom  tier  may 
also  be  held  in  place  by  blocks  and/or 
wedges. 

(iii)  Every  pipe  in  the  bottom  tier 
must  also  be  held  firmly  in  contact  with 
the  adjacent  pipe  by  direct  tiedowns 
though  the  front  and  rear  pipes. 

(iv)  The  direct  tiedown  on  the  front 
pipe  of  the  bottom  tier  must  run  aft  at 
an  angle  not  more  than  45  degrees  with 
the  horizontal,  whenever  practicable. 

(v)  The  dfrect  tiedown  on  the  rear 
pipe  of  the  bottom  tier  must  run  forward 
at  an  angle  not  more  than  45  degrees 
with  the  horizontal,  whenever 
practicable. 

(2)  Use  of  tiedowns.  (i)  Direct 
tiedowns  through  the  pipe  must  be 
chains. 

(ii)  Longitudinal  indirect  tiedowns 
may  be  chain  or  wire  rope. 

(iii)  Pipe  may  be  secured  individually 
with  a  direct  tiedown  through  the  pipe, 
(iv)  A  direct  tiedown  through  a  pipe 
in  an  upper  tier  is  considered  to  secure 
all  those  pipe  beneath  on  which  that 
tiedown  causes  pressure. 

(v)  If  each  pipe  is  not  secured 
individually  with  a  tiedowm,  then: 

(A)  Two  indfrect  tiedowns  must  be 
placed  longitudinally  over  the  group  of 
pipes;  and 

(B)  One  transverse  tiedown  (direct  or 
indirect)  must  be  used  for  every  3.0  m 
(10  ft)  of  load  length.  The  transverse 
tiedowns  may  be  placed  through  a  pipe, 
or  over  both  longitudinal  tiedowns 
between  two  pipes  on  the  top  tier. 
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(vi)  If  the  first  pipe  of  a  group  in  the 
top  tier  is  not  at  the  front  of  the  tier 
beneath,  it  must  be  secured  by  an 
additional  direct  tiedown  that  nms 
rearward  at  an  angle  not  more  than  45 
degrees  to  the  horizontal,  whenever 
practicable.  This  direct  tiedown  must 
pass  either  through  the  front  pipe  of  the 
upper  tier,  or  outside  it  and  over  both 
longitudinal  indirect  tiedowns. 

(vii)  If  the  last  pipe  of  a  group  in  the 
top  tier  is  not  at  die  rear  of  the  tier 
beneath,  it  must  be  secured  by  an 
additional  direct  tiedown  that  runs 
forward  at  an  angle  not  more  than  45 
degrees  to  the  horizontal,  whenever 
practicable.  This  tiedown  must  pass 
either  through  the  rear  pipe  of  the  upper 
tier  or  outside  it  and  over  both 
longitudinal  tiedowns. 

(f)  Securing  large  pipe,  with  an  inside 
diameter  over  1143  mm  (45  in).  (1)  The 
front  pipe  and  the  rear  pipe  must  be 
secured  by  blocking  or  wedges. 

(2)  The  blocking  or  wedges  must  be 
pushed  firmly  under  the  pipe. 

(3)  Each  pipe  must  be  secured  by 
tiedowns  through  the  pipe. 

(4)  Direct  tiedowns  are  required 
through  each  pipe  in  the  front  half  of 
the  load,  which  includes  the  middle  one 
if  there  are  an  odd  number,  and  must 
run  rearward  at  an  angle  not  more  than 
45  degrees  with  the  horizontal, 
whenever  practicable. 

(5)  Direct  tiedovvrns  are  required 
through  each  pipe  in  the  rear  half  of  the 
load,  and  must  run  forward  at  an  angle 
not  more  than  45  degrees  with  the 
horizontal,  whenever  practicable,  to 
hold  each  pipe  firmly  in  contact  with 
adjacent  pipe. 

(6)  If  the  front  or  rear  pipe  is  not  also 
in  contact  with  vehicle  end  structure, 
stakes,  a  locked  pipe  unloader,  or  other 
equivalent  means,  at  least  two  direct 
tiedowns  must  be  used  through  that 
pipe. 

(g)  Conditions  of  low  friction.  Ice  must 
be  removed  from  concrete  pipe  before  it 
is  loaded. 

§393.132    What  are  the  rules  for  securing 
intermodal  containers? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
intermodai  containers.  Cargo  contained 
within  an  intermodai  container  must  be 
secured  in  accordance  with  the 
provisions  of  §§  393.100  through 
393.120  or.  if  applicable,  the  commodity 
specific  rules  of  this  part. 

(b)  Rules  for  transporting  intermodai 
containers  on  container  chassis 
vehicle(s).  (1)  The  intermodai  container 
must  be  secured  to  the  container  chassis 
with  securement  devices  or  integral 
locking  devices  that  cannot 


unintentionally  become  unfastened 
while  the  vehicle  is  in  transit. 

(2)  The  securement  devices  must 
restrain  the  container  from  moving  more 
than  1.27  cm  (V2  in)  forward,  more  than 
1.27  cm  (V2  in)  aft,  more  than  1.27  cm 
(V2  in)  to  the  right,  more  than  1.27  cm 
(V2  in)  to  the  left,  or  more  than  2.54  cm 
(1  in)  vertically. 

(3)  The  front  and  rear  of  the  container 
must  be  secured  independently. 

(c)  Rules  for  transporting  intermodai 
containers  on  vehicles  other  than 
container  chassis  vehicle(s).  (1)  All 
lower  comers  of  the  intermodai 
container  must  rest  upon  the  vehicle,  or 
the  comers  must  be  supported  by  a 
structure  capable  of  bearing  the  weight 
of  the  container  and  that  support 
structure  must  be  independently 
secured  to  the  motor  vehicle. 

(2)  All  lower  comers  of  intermodai 
containers  must  be  secured  to  the 
vehicle  by  chains,  wire  rope,  or  integral 
locking  devices. 

(3)  The  front  and  rear  of  the  container 
must  be  secured  independenUy. 

(4)  Each  chain,  wire  rope,  or  integral 
locking  device  must  be  attached  to  the 
container  in  a  manner  that  prevents  it 
from  being  unintentionally  unfastened 
while  the  vehicle  is  in  transit. 

§  393.1 34    What  are  the  rules  for  securing 
automobiles,  light  trucks  and  vans? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
automobiles,  light  trucks,  and  vans 
which  individually  weigh  4,500  kg. 
(10,000  lb)  or  less.  Vehicles  which  are 
heavier  than  4,500  kg  (10,000  lb)  must 
be  secured  in  accordance  with  the 
provisions  of  §  393. 136  of  this  part. 

(b)  Automobiles,  light  tmcks,  and 
vans  must  be  restrained  at  both  the  front 
and  rear  to  prevent  lateral,  forward, 
rearward,  and  vertical  movement  using 
a  minimum  of  two  direct  tiedowns. 

(c)  Direct  tiedowns  that  are  designed 
to  be  affixed  to  the  structure  of  the 
automobile,  light  truck,  or  van  shall  use 
the  mounting  points  on  those  vehicles 
that  have  been  specifically  designed  for 
that  purpose. 

(d)  Direct  tiedowns  that  are  designed 
to  fit  over  or  around  the  wheels  of  an 
automobile,  light  truck,  or  van  shall 
provide  restraint  in  the  lateral, 
longitudinal  and  vertical  directions. 

(e)  Edge  protectors  are  not  required 
for  synthetic  webbing  at  points  where 
the  webbing  comes  in  contact  with  the 
tires. 

§  393.1 36    What  are  the  rules  for  securing 
heavy  vehicles,  equipment  and  machinery? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
heavy  vehicles,  equipment  and 


machinery  which  operate  on  wheels  or 
tracks,  such  as  front  end  loaders, 
bulldozers,  tractors,  and  power  shovels 
and  which  individually  weigh  4,536  kg 
(10,000  lb.)  or  more.  Vehicles, 
equipment  and  machinery  which  is 
lighter  than  4,536  kg  (10,000  lb.)  may 
also  be  secured  in  accordance  with  the 
provisions  of  this  section,  with 
§  393.134,  or  in  accordance  with  the 
provisions  of  §§  393.100  through 
393.120. 

(b)  Preparation  of  equipment  being 
transported.  (1)  Accessory  equipment, 
such  as  hydraulic  shovels,  must  be 
completely  lowered  and  secured  to  the 
vehicle. 

(2)  The  parking  brake  on  the 
equipment  being  transported  must  be 
engaged,  where  applicable. 

(3)  Articulated  vehicles  shall  be 
restrained  in  a  manner  that  prevents 
articulation  while  in  transit. 

(c)  Rules  for  transporting  heavy 
vehicles,  equipment  or  machinery  with 
crawler  tracks  or  wheels.  (1)  Heavy 
equipment  or  machinery  with  crawler 
tracks  must  be  restrained  against 
movement  in  the  lateral,  forward, 
rearward,  and  vertical  direction  using  a 
minimum  of  four  direct  tiedowns. 

(2)  The  direct  tiedown  must  be  affixed 
at  the  front  and  rear  of  the  vehicle,  or 
mounting  points  on  the  vehicle  that 
have  been  specifically  designed  for  that 
purpose. 

§  393.138    What  are  the  rules  for  securing 
flattened  or  crushed  vehicles? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
vehicles  such  as  automobiles,  light 
trucks,  and  vans  which  have  been 
flattened  or  crushed. 

(b)  General  requirements.  Flattened  or 
crushed  vehicles  must  be  transported  so 
that: 

(1)  The  cargo  does  not  shift  upon  the 
transport  vehicle  while  in  transit;  and 

(2)  Loose  parts  from  the  flattened 
vehicles  do  not  become  dislodged  and 
fall  from  the  transport  vehicle. 

(c)  Prohibition  on  the  use  of  synthetic 
webbing.  The  use  of  synthetic  webbing 
to  secure  flattened  or  cmsbed  vehicles 
is  prohibited. 

(d  )  Securement  of  flattened  or 
crushed  vehicles.  Flattened  or  crushed 
vehicles  must  be  transported  on 
vehicles  which  have: 

(1)  Containment  walls  or  comparable 
means  on  four  sides  which  extend  to  the 
full  height  of  the  load  and  which  block 
against  movement  of  the  cargo  in  the 
forward,  rearward  and  lateral  directions; 
or 

(2)(i)  Containment  walls  or 
comparable  means  on  three  sides  which 
extend  to  the  full  height  of  the  load  and 
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which  block  against  movement  of  the 
cargo  in  the  forward,  rearward  and  the 
lateral  direction  for  which  there  is  no 
containment  wall  or  comparable  means, 
and 

(ii)  A  minimum  of  two  indirect 
tiedowns  are  required  per  vehicle  stack; 
or 

(3){i)  Containment  walls  on  two  sides 
which  extend  to  the  full  height  of  the 
load  and  which  block  against  movement 
of  the  cargo  in  the  forward  and  rearward 
directions,  and 

(ii)  Three  indirect  tiedowns  are 
required  per  vehicle  stack;  or 

(4)  A  minimum  of  four  indirect 
tiedowns  per  vehicle  stack. 

(e)  Containment  of  loose  parts.  (!) 
Measures  must  be  taken  to  ensure  that 
loose  parts  from  flattened  or  crushed 
vehicles  do  not  fall  from  the  transport 
vehicle  while  in  transit. 

(2)  Vehicles  used  to  transport 
flattened  or  crushed  vehicles  must  be 
equipped  with  a  means  to  prevent  loose 
parts  from  falling  from  all  four  sides  of 
the  vehicle  which  extends  to  the  full 
height  of  the  cargo. 

(3)  The  means  used  to  contain  loose 
parts  may  consist  of  structural  walls, 
sides  or  sideboards,  or  suitable  covering 
material,  alone  or  in  combinations. 

(4)  The  use  of  synthetic  material  for 
containment  of  loose  parts  is  permitted. 

§393.140    What  are  ttie  rules  for  securing 
roll-on/roll-off  and  hook  lift  containers? 

(a)  Applicability.  The  rules  in  this 
section  apply  to  the  transportation  of 
roll-on/roll-off  and  hook  lift  containers. 

(b)  General  requirements.  Any 
container  carried  on  a  vehicle  which  is 
not  equipped  with  an  integral 
securement  system  must  be: 

(1)  Blocked  against  forward 
movement  by  the  lifting  device,  stops,  a 
combination  of  both  or  other  suitable 
restraint  mechanism; 

(2)  Secured  to  the  front  of  the  vehicle 
by  the  lifting  device  or  other  suitable 
restraint  against  lateral  and  vertical 
movement; 

(3)  Secured  to  the  rear  of  the  vehicle 
with  at  least  one  of  the  following 
mechanisms: 

(i)  One  indirect  tiedown  that  secures 
the  side  rails  of  the  vehicle  chassis  to 
and  the  container  chassis  at  the  same 
time; 

(ii)  Two  tiedowns  installed 
lengthwise,  each  securing  one  side  of 
the  container  to  one  of  the  vehicle's  side 
rails;  or 

(iii)  Two  hooks,  or  an  equivalent 
mechanism,  securing  both  sides  of  the 
container  to  the  vehicle  chassis  at  least 


as  effectively  as  the  tiedowns  in  the  two 
previous  items. 

(4)  The  mechanisms  used  to  secure 
the  rear  end  of  a  roll-on/roll  off  or  hook 
lift  container  must  be  installed  no  more 
than  two  meters  (6  ft  7  in)  from  the  rear 
of  the  container. 

(5)  In  the  event  that  one  or  more  of  the 
front  stops  or  lifting  devices  are  missing, 
damaged  or  not  compatible,  additional 
manually  installed  tiedowns  must  be 
used  to  secure  the  container  to  the 
vehicle,  providing  the  same  level  of 
securement  as  the  missing,  damaged  or 
incompatible  components. 

§  393.1 42    What  are  the  rules  for  securing 
large  boulders? 

(a)  Applicability.  (1)  The  rules  in  this 
section  are  applicable  to  the 
transportation  of  any  large  piece  of 
natural,  irregularly  shaped  rock 
weighing  in  excess  of  5,000  kg  (11,000 
lb.)  or  with  a  volume  in  excess  of  2 
cubic-meters  on  an  open  vehicle,  or  in 
a  vehicle  whose  sides  are  not  designed 
and  rated  to  contain  such  cargo. 

(2)  Pieces  of  rock  weighing  more  than 
100  kg  (220  lb.),  but  less  than  5.000  kg 
(11,000  lb.)  must  be  secured,  either  in 
accordance  with  this  section,  or  in 
accordance  with  the  provisions  of 

§§  393.100  through  393.120,  including: 
(i)  Rock  contained  within  a  vehicle 

which  is  designed  to  carry  such  cargo; 

or 
(ii)  Secured  individually  by  tiedowns, 

provided  each  piece  can  be  stabilized 

and  adequately  secured. 

(3)  Rock  which  has  been  formed  or 
cut  to  a  shape  and  which  provides  a 
stable  base  for  securement  must  also  be 
secured,  either  in  accordance  with  the 
provisions  of  this  section,  or  in 
accordance  with  the  provisions  of 

§§  393.100  through  393.120. 

(b)  Rules  concerning  positioning  of 
boulders  on  the  vehicle.  (1)  Each 
boulder  must  be  placed  with  its  flattest 
and/or  largest  side  down. 

(2)  Each  boulder  must  be  supported 
on  at  least  two  pieces  of  hard  wood 
blocking  at  least  10  cm  x  10  cm  (4 
inches  x  4  inches)  side  dimensions 
extending  the  full  width  of  the  boulder. 

(3)  Hardwood  blocking  pieces  must  be 
placed  as  symmetrically  as  possible 
xmder  the  boulder  and  should  support  at 
least  three- fourths  of  the  length  of  the 
boulder. 

(4)  If  the  flattest  side  of  a  boulder  is 
rounded  or  partially  rounded,  so  that 
the  boulder  may  roll,  it  must  be  placed 
in  a  crib  made  of  hardwood  timber  fixed 
to  the  deck  of  the  vehicle  so  that  the 
boulder  rests  on  both  the  deck  and  the 


timber,  with  at  least  three  well- 
separated  points  of  contact  that  prevent 
its  tendency  to  roll  in  any  direction. 

(5)  If  a  boulder  is  tapered,  the 
narrowest  end  must  point  towards  the 
front  of  the  vehicle. 

(c)  Rules  concerning  the  use  of 
tiedowns.  (1)  Only  chain  may  be  used  as 
tiedowns  to  secure  large  boulders. 

(2)  Indirect  tiedowns  which  are  in 
direct  contact  with  the  boulder  should, 
where  possible,  be  located  in  valleys  or 
notches  across  the  top  of  the  boulder, 
and  must  be  arranged  to  prevent  sliding 
across  the  rock  surface. 

(d)  Options  for  arranging  tiedowns. 
There  are  three  arrangements  of 
tiedowns  that  may  be  used,  depending 
upon  the  shape  of  the  boulder: 

(1)  Cubic  shaped  boulder,  (i)  The 
boulder  must  be  secured  individually 
with  at  least  two  chain  tiedowns  placed 
transversely  across  the  vehicle. 

(ii)  The  aggregate  working  load  limit 
of  the  tiedowns  must  be  at  least  half  the 
weight  of  the  boulder. 

(iii)  The  tiedowns  must  be  placed  as 
closely  as  possible  to  the  wood  blocking 
used  to  support  the  boulder. 

(2)  Irregular  shaped  boulder — with 
stable  base,  (i)  The  boulder  must  be 
secured  individually  with  at  least  two 
chain  tiedowns  forming  an  "X"  pattern 
over  the  boulder. 

(ii)  The  aggregate  working  load  limit 
of  the  tiedowns  must  be  at  least  half  the 
weight  of  the  boulder. 

(iii)  The  tiedowns  must  pass  over  the 
center  of  the  boulder  and  must  be 
attached  to  each  other  at  the  intersection 
by  a  shackle  or  other  connecting  device. 

(3)  Irregular  shaped  boulder — with 
unstable  base.  Each  boulder  must  be 
secured  by  a  combination  of  chain 
tiedowns  as  follows: 

(i)  One  chain  must  surround  the  top 
of  the  boulder  (at  a  point  between  one- 
half  and  two-thirds  of  its  height).  The 
working  load  limit  of  the  chain  must  be 
at  least  half  the  weight  of  the  boulder. 

(ii)  Four  chains  must  be  attached  to 
the  surrounding  chain  and  the  vehicle 
to  form  a  blocking  mechanism  which 
prevents  any  horizontal  movement. 
Each  chain  must  have  a  working  load 
limit  of  at  least  one-fourth  the  weight  of 
the  boulder.  Whenever  practicable,  the 
angle  of  the  chains  must  not  exceed  45 
degrees  from  the  horizontal. 

Issued  on:  December  8,  2000. 
Brian  M.  McLaughlin, 
Acting  Assistant  Administrator. 
[FR  Doc.  00-31919  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Interior  Columbia  Basin  Ecosystem 
Management  Project.  Northern, 
Intermountain,  and  Pacific  Northwest 
Regions 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-91 8-01  -1 61 0-DH-UCRB] 

Interior  Columbia  Basin  Ecosystem 
Management  Project,  States  of  Oregon, 
Washington,  Idaho,  Montana 

AGENCY:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  USDI. 
ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  (EIS) 
and  proposed  decision  for  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  (ICBEMP). 

SUMMARY:  The  Forest  Service  and 
Bureau  of  Land  Management  have 
developed  a  scientifically  soimd. 
ecosystem-based  management  strategy 
for  certain  lands  under  their  jurisdiction 
east  of  the  Cascade  crest  in  Oregon  and 
Washington  and  in  the  Columbia  River 
Basin  in  Idaho  and  Montana.  The  final 
EIS  is  now  available  for  public  review. 
The  responsible  officials  of  the  Forest 
Service  and  Bureau  of  Land 
Management  are  proposing  a  decision, 
based  on  the  analysis  in  the  final  EIS. 
The  proposed  decision  is  also  available, 
and,  before  its  approval,  may  be 
protested  by  those  who  have 
participated  in  the  plarming  process  and 
have  an  interest  that  is,  or  may  be, 
adversely  affected  by  the  proposed 
decision.  This  protest  opportunity  is 
being  offered  by  both  the  Forest  Service 
and  the  Bureau  of  Land  Management 
and  is  the  only  administrative  review 
available  in  this  process.  The  Forest 
Services'  appeal  process  will  not  be 
applied  to  this  decision. 


DATES:  Protests  of  the  proposed  decision 
must  be  filed  with  the  Director  of  the 
Bureau  of  Land  Management  and  the 
Chief  of  the  Forest  Service  by  January 
16,  2001. 

ADDRESSES:  Copies  of  the  final  EIS  and 
proposed  decision  may  be  obtained 
from  ICBEMP,  304  N.  8th  Street,  Room 
250,  Boise,  ID  83702  or  by  calling  (208) 
334-1770,  ext.  120.  The  final  EIS  and 
proposed  decision  are  also  available  via 
the  internet  (http://www.icbemp.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Giannettino,  Project  Manager,  or 
Geoff  Middaugh,  Deputy  Project 
Manager,  304  North  8th  St.,  Room  250, 
Boise,  Idaho  83702,  phone  (208)  334- 
1770.  For  information  specific  to  the 
protest  process,  contact  Gary  Wyke  at 
the  same  address  and  telephone 
number. 

SUPPLEMENTARY  INFORMATION:  On  April 
4,  2000,  the  responsible  officials  for  the 
ICBEMP  published  a  notice  of 
availability  in  the  Federal  Register  of 
the  supplemental  draft  EIS  for  the 
ICBEMP.  A  90-day  public  review  and 
comment  period  was  provided. 
Refinements  in  the  EIS  have  been  made 
in  response  to  public  comment  and 
internal  review.  Responses  to  comments 
and  changes  to  the  supplemental  draft 
EIS  are  included  in  the  final  EIS.  The 
responsible  officials  have  also  proposed 
a  decision,  which  is  to  approve  and 
implement  alternative  S2  from  the 
supplemental  draft  EIS,  as  refined  in 
response  to  public  comment. 

This  proposed  decision  has  been 
distributed  to  the  public,  along  with  the 
final  EIS.  The  proposed  decision,  when 
approved,  will  amend  land  use  plans  for 
the  administrative  units  of  the  Forest 
Service  and  Bureau  of  Land 
Management  within  the  ICBEMP  area  as 
follows: 

Forest  Service:  Boise,  Payette,  Salmon- 
Challis,  and  Sawtooth  National  Forests  and 
the  portion  of  the  Caribou  National  Forest 
addressed  by  the  Science  Assessment  (PNW- 
GTR-405)  in  the  Intermountain  Region; 
Idaho  Panhandle,  Clearwater,  Nez  Perce, 
Kootenai,  Lolo,  Flathead,  Helena,  Deerlodge, 
and  Bitterroot  National  Forests  in  the 
Northern  Region;  and  Ochoco,  Winema, 
Malheur,  Deschutes,  Fremont,  Wallowa- 
Whitman,  Umatilla,  Okanogan,  and  Colville 
National  Forests  in  the  Pacific  Northwest 
Region. 

Bureau  of  Land  Management:  Lower  Snake 
River  District,  Upper  Snake  River  District, 
and  the  Upper  Columbia-Salmon  Clearwater 
District  in  Idaho;  Missoula  Field  Office  in 


Montana;  and  Prineville,  Lakeview.  Bums. 
Vale,  and  Spokane  Districts  in  Oregon/ 
Washington. 

The  Bureau  of  Land  Management 
planning  regulations  (43  CFR  Part  1610) 
and  the  Forest  Service  planning 
regulations  (36  CFR  219)  both  provide 
the  public  with  the  opportunity  to 
request  administrative  review  of  a 
proposed  land  use  plan  decision.  The 
Bureau  of  Land  Management  regulations 
describe  a  protest  process  (43  CFR 
1610.5-2): 

Any  person  who  participated  in  the 
planning  process  and  has  an  interest 
which  is  or  may  be  adversely  affected  by 
the  approval  or  amendment  of  a 
resource  management  plan  may  protest 
such  approval  or  amendment.  A  protest 
may  raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
plaiming  process. 

The  Forest  Service  regulations 
provide  that  (36  CFR  219.32(e)): 

Where  the  Forest  Service  is  a 
participant  in  a  multi-agency  decision 
subject  to  objection  under  this  part,  the 
responsible  official  and  reviewing 
officer  may  waive  the  objection 
procedures  of  this  part  to  adopt  the 
administrative  review  procedure  of 
another  participating  federal  agency,  if 
the  responsible  official  and  the 
responsible  official  of  the  other  agencies 
agree  to  provide  a  joint  response  to 
those  who  have  filed  for  administrative 
review  of  the  multi-agency  decision. 

The  Bureau  of  Land  Management  and 
the  Forest  Service  are  participating  in  a 
multi-agency  decision.  The  responsible 
officials  of  the  Forest  Service  and 
Bureau  of  Land  Management  have 
agreed  to  provide  a  joint  response  to 
those  who  file  for  administrative  review 
of  the  proposed  decision.  The 
responsible  officials  of  the  Forest 
Service  (the  Regional  Foresters  of  the 
Northern,  Intermountain,  and  Pacific 
Northwest  Regions)  and  the  reviewing 
officer  (the  Chief  of  the  Forest  Service) 
waive  the  objection  procedures  under 
part  219.32  to  adopt  the  administrative 
review  procedure  of  the  Bureau  of  Land 
Management.  The  reasons  for  this 
decision  are  as  follows: 

— The  Forest  Service  and  Bureau  of 
Land  Management  jointly  share  the 
lead  for  the  Interior  Columbia  Basin 
Ecosystem  Management  Project. 

— The  two  agencies  have  gone  jointly  to 
the  public  for  scoping,  information- 
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gathering,  and  review  since  the 
inception  of  the  Project. 
— Using  one  administrative  review 
procedure  lets  the  public  request 
review  from  both  agencies  at  one 
time,  rather  than  having  to  make  two 
separate,  potentially  redundant 
requests. 
— Using  two  separate  administrative 
review  procediues,  including 
potential  changes  in  the  proposed 
Project  decision,  could  result  in  the 
two  agencies'  recording  two  different 
decisions.  This  result  would  fail  to 
meet  the  original  purpose  of  this 
action,  which  was  to  develop  and 
analyze  a  strategy  for  management  of 
lands  administered  by  both  the  Forest 
Service  and  the  Bureau  of  Land 
Management. 

To  request  administrative  review  of 
the  proposed  decision  for  the  Interior 
Colxunbia  Basin  Ecosystem  Management 
Project  use  the  following  procedure: 
— Put  the  protest  in  writing  and  mail  it 
to  the  Director  of  the  Bureau  of  Land 
Management  and  the  Chief  of  the 
Forest  Service  at  the  following 
address:  Director,  Bureau  of  Land 
Management  and  Chief,  US  Forest 
Service,  ICBEMP  Project,  PO  Box 
65480,  Washington,  DC  20035. 
— The  protest  shall  be  filed  with  the 
Director  and  Chief  by  January  16, 
2001. 
— The  protest  shall  contain: 

The  name,  mailing  address,  telephone 
number  and  interest  of  the  person  filing 
the  protest; 

A  statement  of  the  issue  or  issues 
being  protested; 

A  statement  of  the  part  or  parts  of  the 
amendment  being  protested; 

A  copy  of  all  docimients  addressing 
the  issue  or  issues  that  were  submitted 
during  the  plemning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record;  and 

A  concise  statement  explaining  why 
the  responsible  officials'  decision  is 
believed  to  be  wrong. 

The  BLM  Director  and  Forest  Service 
Chief  will  promptly  render  a  joint 
decision  on  the  protest.  The  decision 
will  be  in  writing  and  will  set  forth  the 
reasons  for  the  decision.  The  decision 
will  be  sent  to  the  protesting  party  by 
certified  mail,  return  receipt  requested. 
The  joint  decision  of  the  Director  and 
Chief  shall  be  the  final  decision  of  the 
Department  of  the  Interior  and  the 
Department  of  Agriculture. 

"The  protest  process  described  here  is 
the  only  administrative  review 
opportunity  available  in  the  ICBEMP 
decision-making  process.  The  Forest 
Service  appeal  process,  familiar  to  some 


participants,  will  not  be  used  in  this 
planning  effort. 

Reviewers  who  do  not  request 
administrative  review  of  the  proposed 
decision  may  not  preserve  their 
standing  to  litigate  the  final  decision. 

Dated:  December  7,  2000. 
Martha  Hahn, 
State  Director,  Bureau  of  Land  Management. 

Dated:  December  7,  2000. 
Jack  Blackweil, 
Forest  Service. 
|FR  Doc.  00-32101  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  4310-GG-M 

DEPARTMENT  OF  AGRICULTURE 

[00-02-S] 

Grain  Inspection,  Packers  and 
Stockyards  Administration; 
Designation  for  the  Minnesota, 
Virginia,  Frankfort  (IN),  and 
Indianapolis  (IN)  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice;  correction. 

summary:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration 
published  a  document  in  the  Federal 
Register  of  December  1,  2000, 
concerning  Designation  for  the 
Minnesota,  Virginia,  Frankfort  (IN),  and 
Indianapolis  (IN)  Areas.  The  document 
contained  an  incorrect  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
janhart@gipsadc.usda.gov. 

Correction 

In  the  Federal  Register  of  December  1 , 
2000,  in  FR  Doc.  00-304898,  on  page 
75239,  correct  the  first  date  in  the 
"Designation  end"  column  of  the  chart 
to  read  09/30/2003. 

Dated:  December  4,  2000. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
|FR  Doc.  00-32157  Filed  12-15-00;  8:45  am) 
BILUNG  CODE  341(>-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Field  Office  Technical  Guide  of  NRCS 
in  South  Dakota:  Availability  of 
Proposed  Changes 

AGENCY:  USDA  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  Availability  of 
proposed  changes  to  conservation 
practice  standards  in  Section  IV  of  the 


Field  Office  Technical  Guide  (FOTG)  of 
NRCS  in  South  Dakota  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
South  Dakota  to  issue  revised 
conservation  practice  standards  in 
Section  FV  of  the  FOTG  for  the  following 
practices:  Irrigation  Cansd  or  Lateral 
(320);  Irrigation  Storage  Reservoir; 
Irrigation  System,  Sprinkler  (442); 
Irrigation  System,  Tailwater  Recovery 
(447);  Land  Clearing  (460);  Land 
Smoothing  (466);  Open  Channel  (582); 
and  Pond  (378). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  17,  2001. 
ADDRESSES:  All  comments  concerning 
the  proposed  conservation  practice 
standards  changes  should  be  addressed 
to:  Dean  Fisher,  State  Conservationist, 
NRCS,  200  Fouth  Street  SW,  Huron, 
South  Dakota  57350.  Copies  of  these 
standards  will  be  made  available  upon 
•written  request. 

Dated:  December  4,  2000. 
Dean  Fisher, 

State  Conservationist,  Natural  Resources 
Conservation  Service,  Huron,  South  Dakota 
57350. 
[FR  Doc.  00-32174  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Field  Office  Technical  Guide  of  NRCS 
In  South  Dakota;  Availability  of 
Proposed  Changes 

AGENCY:  USDA  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  Availability  of 
proposed  changes  to  conservation 
practice  standards  in  Section  IV  of  the 
Field  Office  Technical  Guide  (FOTG)  of 
NRCS  in  South  Dakota  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
South  Dakota  to  issue  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG  for  the  foUovdng 
practice  Irrigation  Pit  or  Regulating 
Reservoir,  Irrigation  Pit  (552A). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  17,  2001. 
ADDRESSES:  All  comments  concerning 
the  proposed  conservation  practice 
standard  changes  should  be  addressed 
to:  Dean  Fisher,  State  Conservationist, 
NRCS,  200  Fourth  Street  SW,  Huron, 
South  Dakota  57350.  Copies  of  these 
standards  will  be  made  available  upon 
written  request. 
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Dated:  December  6,  2000. 
Shell!  Moore, 

Assistant  State  Conservationist  for 
Operations,  Natural  Resources  Conservation 
Service,  Huron,  South  Dakota  57350. 
(FR  Doc.  00-32175  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3410-16-M 
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DEPARTMENT  OF  COMMERCE 
[I.D.  121200B] 

Submission  for  0MB  Review; 
Comment  request. 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  American  Fisheries  Act:  Pollock 
Fishery  Vessel  Monitoring  System. 
Form  Nuiribers(s):  None. 
OMB  Approval  Number:  None. 
Type  of  Request:  Regular  submission. 
Burden  Hours:  3,600. 
Number  of  Respondents:  150. 
Average  Hours  Per  Response:  6  hours 
to  install  a  vessel  monitoring  system.  4 
hours  for  annual  maintenance  of  the 
system,  and  5  seconds  per  automated 
position  transmission. 

Needs  and  Uses:  Participants  in  the 
Bering  Sea-Aleutian  Islands  pollock 
fishery  would  be  required  to  purchase  a 
vessel  monitoring  system  that 
automatically  transmits  location  data 
every  20  minutes  during  a  fishing  trip. 
The  vessel  owner  would  be  responsible 
for  installation  and  data  transmission 
charges.  The  position  information  is 
necessary  for  NMFS  to  enforce 
regulations  regarding  fishing  in  the 
Steller  sea  lion  conservation  area. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency:  Position  reports  every  20 
minutes,  installation  once. 
Respondent's  Obligation:  Mandatory. 
OMB  Des/:  O^jcer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
Clayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 


notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  December  8,  2000. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
|FR  Doc.  00-32051  Filed  12-15-00;  8:45  am] 
BILUNG  CODE:  3S10-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121200C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  the  Special  Shrimp 
Scientific  and  Statistical  Committee 
(SSC)  on  January  3,  2001,  and  a  meeting 
of  the  Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC)  on  January  4,  2001. 
DATES:  The  Standing  and  Special 
Shrimp  SSC  will  meet  beginning  at  2:00 
p.m.  on  January  3,  2001.  The  Standing 
and  Special  Reef  Fish  SSC  will  meet 
beginning  at  9:00  a.m.  on  January  4, 
2001. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Chateau  LeMoyne,  301  Dauphine 
Street,  New  Orleans,  LA  70130; 
telephone:  504-581-1303. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
Standing  and  Special  Shrimp  SSC  will 
meet  to  review  a  revision  to  Draft 
Amendment  11  to  the  Shrimp  Fishery 
Management  Plan  which  clarifies  that 
sanctions  for  fishing  violations  can  be 
exercised  against  both  a  shrimp  vessel 
registration  and  a  shrimp  vessel  permit. 

The  Standing  and  Special  Reel  Fish 
SSC  will  meet  to  review  a  report  of  the 
Reef  Fish  Stock  Assessment  Panel  and 
to  recommend  total  allowable  catches 
(TACs)  for  red  grouper  and  greater 
amberjack.  The  SSC  will  also  make 
recommendations  on  a  proposed  red 


snapper  recovery  plan  that  calls  for 
converting  from  a  constant  catch  to  a 
constant  fishing  mortality  rate  strategy 
beginning  in  2004,  and  thereafter  a 
review  and  adjustment  of  TAG  at  five- 
year  intervals.  Dr.  Bob  Shipp,  University 
of  South  Alabama,  will  make  a 
presentation  to  the  SSC  on  historical 
perspectives  of  the  red  snapper  stock.  In 
addition,  the  SSC  will  review  an  early 
draft  of  options  being  considered  for 
including  in  a  new  Reef  Fish  plan 
amendment.  These  options  deal  with  a 
longline  limited  entry  system,  moving 
the  longline  boundary  line,  phasing  out 
the  use  of  longlines,  the  use  of  cut-up 
reef  fish  for  bait,  an  electronic  vessel 
monitoring  system  for  longline  and  fish 
trap  vessels,  the  use  of  powerheads 
when  spearfishing,  requiring  operator 
permits  for  commercial  and  charter/ 
headboat  operators,  a  commercial 
grouper  fishery  endorsement,  grouper 
closed  seasons,  prohibiting  the  import 
of  undersized  red  snapper,  eliminating 
dormant  reef  fish  permits,  and  changes 
to  the.species  listed  in  the  reef  fish 
management  unit  and  deep-water 
grouper  aggregation.  Additional  options 
may  be  added  or  deleted  as  this  options 
paper  is  developed  into  Reef  Fish 
Amendment  18. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
SSC  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  SSC  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  27.  2000. 

Dated:  December  12,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-32168  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 

Administration 

[I.D.  121200D] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Reef  Fish 
Advisory  Panel  (AP)  on  January  5,  2001. 
DATES:  The  Reef  Fish  AP  will  meet 
beginning  at  9:00  a.m.  on  January  5, 
2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Chateau  LeMoyne,  301  Dauphine 
Street.  New  Orleans,  LA  70130; 
telephone:  504-581-1303. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Coimcil;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The  Reef 
Fish  AP  will  meet  to  review  a  report  of 
the  Reef  Fish  Stock  Assessment  Panel 
and  to  recommend  total  allowable 
catches  (TACs)  for  red  grouper  and 
greater  amberjack.  The  AP  will  also 
make  recommendations  on  a  proposed 
red  snapper  recovery  plan  that  calls  for 
converting  from  a  constant  catch  to  a 
constant  Bshing  mortality  rate  strategy 
begiiming  in  2004,  and  thereafter  a 
review  and  adjustment  of  TAG  at  five- 
year  intervals.  In  addition,  the  AP  will 
review  an  early  draft  of  options  being 
considered  for  including  in  a  new  Reef 
Fish  plan  amendment.  These  options 
deal  with  a  longline  limited  entry 
system,  moving  the  longline  boundary 
line,  phasing  out  the  use  of  longlines, 
the  use  of  cut-up  reef  fish  for  bait,  an 
electronic  vessel  monitoring  system  for 
longline  and  fish  trap  vessels,  the  use  of 
powerheads  when  spearfishing, 
requiring  operator  permits  for 
commercial  and  charter/headboat 
operators,  a  commercial  grouper  fishery 
endorsement,  grouper  closed  seasons, 
prohibiting  the  import  of  undersized  red 
snapper,  eliminating  dormant  reef  fish 
permits,  and  changes  to  the  species 
listed  in  the  reef  fish  management  unit 
and  deep-water  grouper  aggregation. 
Additional  options  may  be  added  or 


deleted  as  this  options  paper  is 
developed  into  Reef  Fish  Amendment 
18. 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
AP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  AP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  imder  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December,  27,  2000. 

Dated;  December  12,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  00-32169  Filed  12-15-00;  8.45  am) 

BILLING  COOe  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  120700D] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad- 
Hoc  Groundfish  Strategic  Plan 
Implementation  Oversight  Committee 
(SPOC)  will  a  hold  work  session,  which 
is  open  to  the  public. 
DATES:  The  SPOC  will  meet  Wednesday, 
January  10,  2001, 10  a.m.  to  5  p.m.,  and 
Thursday,  January  11.  2001,  from  8  a.m. 
until  business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  States  Marine 
Fisheries  Commission,  Large  Conference 
Room,  45  SE  82nd  Drive,  Suite  100, 
Gladstone,  OR  97027;  telephone:  (503) 
650-5400. 


Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Wcildeck  or  Don  Mclsaac,  Pacific 
Fishery  Management  Council; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  work  session  is 
to  review  topic  areas  and  issues 
contained  in  the  Groundfish  Strategic 
Plan;  prioritize  the  various  topic  areas 
and  issues;  develop  a  draft 
implementation  schedule;  discuss  the 
make— up  of  management-alternative 
development  teams;  and  develop 
recommendations  to  the  Coimcil  about 
the  implementation  process  and 
schedule,  and  membership  of  the 
development  teams. 

This  meeting  is  the  first  step  in 
implementing  the  Groundfish  Strategic 
Plan.  In  September  2000,  the  Council 
adopted  the  following  guidelines  for 
implementing  the  plan: 

1.  At  the  September  2000  Council 
meeting,  the  Council  adopts  the  Final 
Groundfish  Strategic  Plan  document 
(per  revisions  incorporated  after  the 
summer  public  comment  phase). 

2.  The  Council  directs  the  formation 
of  a  "Groundfish  Strategic  Plan 
Implementation  Oversight  Committee" 
which  should  be  composed  of  Council 
members,  some  of  which  will  have  been 
members  of  the  Strategic  Plan 
Development  Committee,  to  ensure 
continuity  and  an  effective  transition  to 
implementation. 

3.  At  its  discretion,  the 
Implementation  Oversight  Conmiittee 
may  establish  small  implementation 
development  teams  to  develop  specific 
altemative(s)  for  implementing  elements 
of  the  Strategic  Plan.  Implementation 
development  teams  will  be  comprised  of 
Council  subpanel,  management  team, 
and  committee  members  from  the 
Groundfish  Management  Team, 
Groundfish  Advisory  Subpanel, 
Scientific  and  Statistical  Committee, 
Enforcement  Committee,  and  members 
of  the  public  as  deemed  necessary  by 
the  Implementation  Oversight 
Committee. 

4.  The  Implementation  Oversight 
Committee  works  at  the  direction  of  the 
Council  and  is  tasked  with  making 
recommendations  regarding 
implementation  of  the  strategic  plan. 

5.  The  Implementation  Oversight 
Conunittee  goals  should  include:  (a) 
effective  transition  to  the 
implementation  phase,  (b)  ensuring  the 
plan  is  implemented  in  a  timely  fashion, 
and  (c)  whenever  possible,  doing  so  in 

a  fashion  that  provides  for  constituent 
acceptance  and  buy-in. 


6.  At  the  direction  of  the  Council,  the 
Implementation  Oversight  Committee 
will  develop  recommended  schedules 
for  carrying  out  all  components  of  the 
strategic  plan. 

7.  The  Implementation  Oversight 
Committee  will  develop 
recommendations  for  all  components  of 
the  strategic  plan  that  can  be  developed 
further:  (a)  directly  by  the  Council,  (b) 
via  advisory  entity  assignments,  or  (c) 
through  formation  and  use  of  a 
implementation  development  team 
approach,  e.g.,  capacity  reduction 
implementation  development  team(s), 
which  would  handle  all  of  the 
complexities  of  addressing  the 
implementation  of  capacity  reduction. 
For  example,  there  might  be  four  teams 
-  with  industry  representatives  from 
trawl,  fixed  gear,  open  access  with 
groundfish  target,  and  open  access  with 
non-groundfish  target.  Each  of  these 
teams  will  also  have  a  representative 
from  the  Implementation  Oversight 
Committee,  with  a  charge  to  develop  a 
plan  and  product  by  "x"  date.  The 
Implementation  Oversight  Committee 
considers  the  work  of  the 
implementation  development  teams  and 
develops  the  final  recommendations  for 
the  Council.  Clarification,  input,  and 
technical  support  will  be  available  to  all 
teams  with  "on-call"  availability  from 
Council  staff,  states,  NMFS  staff  and 
General  Counsel,  etc. 

8.  It  will  be  important  to  consider 
current  conditions  in  the  groundfish 
fishery,  including  the  effects  of  recent 
changes  in  resource  status,  fishery 
management,  and  the  environment,  as 
part  of  the  strategic  plan 
implementation  process. 

Although  non-emergency  issues  not 
contained  in  the  SPOC  meeting  agenda 
may  come  before  the  SPOC  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  SPOC  action  during 
the  meeting.  SPOC  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  SPOC's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 
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Dated:  December  11,  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  00-32052  Filed  12-15-00;  8:43  am] 

BILUNG  CODE:  3510-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  120700C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  Plan  Development 
Team  (HMSPDT)  and  Highly  Migratory 
Species  Advisory  Subpanel  (HMSAS) 
will  hold  work  sessions,  which  are  open 
to  the  public. 

DATES:  The  HMSPDT  and  HMSAS  will 
meet  jointly  on  Monday.  January  8. 
2001.  8  a.m.  to  5  p.m.;  Tuesday,  January 
9,  2001,  8  a.m.  to  5  p.m.;  and 
Wednesday,  January  10,  2001,  8  a.m.  to 
5  p.m.  The  HMSPDT  will  convene  for  a 
work  session  on  Thursday,  January  11, 
2001,  8  a.m.  to  5  p.m.  and  Friday, 
January  12,  2001,  8  a.m.  until  business 
for  the  day  is  completed. 
ADDRESSES:  The  work  sessions  will  be 
held  in  the  large  conference  room  at 
NMFS  Southwest  Fisheries  Science 
Center,  8604  La  Jolla  Shores  Drive. 
Room  D-203.  La  Jolla,  CA  92038-0271; 
telephone:  (619)  546-7000. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council;  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  work  sessions  is 
to  review  and  revise  sections  of  the  draft 
fishery  management  plan  (FMP)  for 
highly  migratory  species  (HMS);  the 
draft  FMP  is  scheduled  for  review  by 
the  Council  in  March  2001. 

The  proposed  FMP  and  its  associated 
regulatory  analyses  would  be  the 
Council's  fourth  FMP  for  the  exclusive 
economic  zone  off  the  West  Coast. 
Development  of  the  FMP  is  timely, 
considering  the  new  mandates  under 
the  Magnuson-Stevens  Act.  efforts  by 
the  United  Nations  to  promote 
conservation  and  management  of  HMS 


resources  through  domestic  and 
international  programs,  and  the 
increased  scope  of  international 
activities  related  to  HMS  fisheries  in  the 
eastern  Pacific  Ocean. 

Although  non-emergency  issues  not 
contained  in  the  HMSPDT/HMSAS 
meeting  agenda  may  come  before  the 
HMSPDT  and/or  HMSAS  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  HMSPDT  nor  HMSAS  action 
during  these  meetings.  HMSPDT  and/or 
HMSAS  action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act, 
provided  the  public  has  been  notified  of 
the  HMSPDT's  and/or  HMSAS's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  December  11.  2000. 
Ricliard  W.  Surdi, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  00-32053  Filed  12-15-00;  8:45  am] 
BILUNG  COOE:  3510-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(tJ}.  121200E] 

Pacific  Fishery  Management  Council; 
Public  Meeting  '^ 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Nianagement  Council's  (Council)  Ad- 
Hoc  Groundfish  Management  Process 
Committee  (GMPC)  will  hold  a  work 
session,  which  is  open  to  the  public. 
DATES:  The  GMPC  will  meet  Thursday, 
January  11,  2001,  2  p.m.  to  5  p.m.  and 
Friday,  January  12,  2001,  from  8  a.m. 
until  business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  States  Marine 
Fisheries  Commission,  Large  Conference 
Room,  45  SE  82nd  Drive,  Suite  100, 
Gladstone.  OR  97027;  telephone:  (503) 
650-5400. 
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Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue.  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck  or  Don  Mclsaac.  Pacific 
Fishery  Management  Council;  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
fonnation  of  this  Ad-Hoc  committee  is 
in  response  to  a  Council  request 
(November  2000)  for  a  formal  review  of 
the  current  groundfish  management 
process.  Thus,  the  primary  purpose  of 
this  work  session  is  to  review  the 
Council's  annual  groundfish 
management  process.  Specifically,  the 
GMPC  will  discuss  problems  associated 
with  the  current  process  and  options  to 
address  these  problems.  The  GMPC  will 
also  begin  development  of 
recommendations  for  changes  to  the 
process.  The  recommendations  of  the 
GMPC  will  be  reviewed  at  the  March 
2001  Council  meeting. 

Although  non-emergency  issues  not 
contained  in  the  GMPC  meeting  agenda 
may  come  before  the  GMPC  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  GMPC  action  during 
the  meeting.  GMPC  action  will  be 
restricted  to  those  issues  specifically 
•  listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act.  provided  the  public  has 
been  notified  of  the  GMPC's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Acconunodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
aujciliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  December  12.  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  00-32166  Filed  12-15-00;  8:45  am] 

BILUNG  CODE:  3510-22  -S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Automation  of 
Paper  Comment  Cards 

agency:  Office  of  Administration  and 
Management,  DoD. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995,  the  Office  of 
Administration  and  Management 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  16, 
2001. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  Administration  and 
Management/Quality  Management 
Office,  ATTN:  Ms.  Joyce  Mussey,  1777 
N.  Kent  St.  Suite  14038,  Arlington,  VA 
22209. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Office  of  Administration  and 
Management/Quality  Management 
Office (703) 588-8142. 

Title  and  OMB  Number:  Interactive 
Customer  Evaluation  System,  Customer 
Comment  Cards:  OMB  Number  0704- 
[To  be  Determined). 

Needs  and  Uses:  The  Interactive 
Customer  Evaluation  System  automates 
and  (eventually)  eliminates  the  current 
manual  paper  comment  cards,  which 
exist  at  various  customer  service 
locations  throughout  the  Department  of 
Defense. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit. 

Annual  Burden  Hours:  144. 

Number  of  Respondents:  2880. 

Responses  per  Respondent:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Members  of  the  public  who  respond 
on  these  automated  comment  cards  are 
authorized  customers  and  have  been 
provided  a  service  through  DoD 
customer  service  organizations.  They 
have  the  opportunity  to  give  automated 


feedback  to  the  service  provider  on  the 
quality  of  their  experience  and  their 
satisfaction  level.  They  also  have  the 
opportunity  to  provide  any  comments 
that  might  be  beneficial  in  improving 
the  process  and  in  turn  the  service  to 
the  customer.  This  is  a  management  tool 
for  improving  customer  services. 

Dated:  December  11.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[PR  Doc.  00-32065  Filed  12-15-00  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 

Secretary  of  Defense  for  Health  Affairs, 

TRICARE  Management  Activity  (TMA). 

DOD. 

ACTION:  Notice. 

In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  (OASD(HA)),  TMA, 
annoimces  the  proposed  extension  of  a 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  information 
collection;  (c)  ways  of  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  February  16,  2000. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  TMA,  5111 
Leesburg  Pike,  Suite  810,  Falls  Church, 
VA  22041-3206,  ATTN:  LTC  Thomas 
Williams. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call  LTC 
Thomas  Williams  at  (703)  681-3636. 
Title;  Associated  Form;  and  OMB 
Number:  Formulary  Survey  of 


Prescribers  in  Military  Treatment 
Facilities  (MTFs)  and  TRICARE 
Contracts. 

Needs  and  Uses:  A  confidential 
survey  will  be  completed  at  two  points 
in  time,  before  and  after  the 
implementation  of  the  new  uniform 
formulary  program  by  DoD,  by 
prescribers  working  for  MTFs  and 
TRICARE  Contractors.  The  two  surveys 
will  collect  information  which  will  be 
used  to  assess  their  experiences 
prescribing  formulary  and  non- 
formulary  medications.  This 
information  will  inform  future 
implementation  and  enforcement  of  the 
uniform  formulary  system  within  the 
Military  Health  System  (MHS)  as 
mandated  by  Congress. 

Affected  Public:  Individuals— MTSs 
and  TRICARE  contract  providers. 

Annual  Burden  Hours:  330. 

Number  of  Respondents:  1000  per 
survey;  2000  total. 

Respondents  per  Respondent:  1  per 
person. 

Average  Burden  Per  Response:  20 
minutes  per  survey. 

Frequency:  Two  times;  before  and 
after  the  implementation  of  the 
uniformed  formulary. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

National  Defense  Research  Institute 
(NDRI),  an  OSD-sponsored  federally 
funded  research  and  development 
center  at  RAND,  will  undertake  an 
evaluation  of  the  DoD's  Uniform 
Formulary  Program  for  TMA,  focusing 
on  the  issues  identified  in  the 
legislation  and  which  address  the 
interests  of  Congress  in  MHS  formulary 
management,  and  producing  the  two 
required  reports  in  Congress.  NDRI  will 
collect  the  information  and  generate  the 
analyses  necessary  to  meet  the 
requirements  outlined  in  Section  701  of 
the  National  Defense  Authorization  Act 
for  FY2000. 

Activities  include  the  collection  and 
analysis  of  information  obtained 
confidentially  at  two  points  in  time 
from  prescribers  (physicians,  physician, 
assistants,  and  nurse  practitioners) 
within  the  MTF  and  TRICARE  contract 
providers:  prior  to  and  following 
complete  implementation  of  a  uniform 
formulary.  Information  will  be  collected 
on  the  extent  to  which  the  prescribing 
activities  and  behaviors  of  current 
prescribers  within  TRICARE  and  the 
MTFs  are  affected  by  the 
implementation  of  a  uniform  formulary. 
Furthermore,  the  survey  vdll  ask 
prescribers  their  thoughts  about  the 
impact  of  a  uniform  formularly  on  the 
aggregate  cost,  quality  and  accessibility 
of  health  care  provided  to  covered 


beneficiaries.  Finally,  this  effort  will 
also  gather  information  on  the 
prescribers'  beliefs  and  attitudes 
regarding  the  rationale  behind 
implementing  an  integrated  formulary 
system  within  the  Military  Health 
System  (MHS). 

The  evaluation  reports  will  address 
all  the  legislative  requirements,  which 
include  providing  information  about  the 
opinions  of  prescribers  about  formulary 
development  [i.e.  it  use  and  its 
usefulness)  the  impact  of  formulary 
restrictions  on  prescribers'  clinical 
decision-making,  and  the  prescribers' 
view  of  the  impact  of  formulary 
restrictions  on  the  cost,  quality  and 
accessibility  of  healthcare  provided  to 
MHS  beneficiaries. 

Dated:  December  11,  2000. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  00-32066  Filed  12-15-00;  8:45  am] 
BtLUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number:  Air 
Force  Academy  Candidate  Personal  Data 
Record;  USAF  Form  146;  OMB  Number 
0701-0064. 

Type  of  Request:  Extension. 

Number  of  Respondents:  7,233. 

Responses  per  Respondent:  1. 
"  Annual  Responses:  7,233. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  3,617. 

Needs  and  Uses:  The  information 
collected  on  this  form  is  required  by  10 
U.S.C.  9346.  The  respondents  are 
students  who  are  applying  for 
admission  to  the  United  States  Air  Force 
Academy.  Each  student's  background 
and  aptitude  is  reviewed  to  determine 
eligibility.  If  the  information  on  this 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits 


OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DOD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202^302. 

Dated:  December  11.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  00-32063  Filed  12-15-00;  8:45  am) 
BIUJNG  CODE  S001-10-«l 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number:  Air 
Force  Academy  Request  for  Secondary 
School  Transcript;  USAF  Form  148; 
OMB  Number  0701-0066. 

Type  of  Request:  Reinstatement. 
Number  of  Respondents:  6.954. 
Responses  per  Respondent:  1. 
Annual  Responses:  6.954. 
Average  Burden  per  Response:  30 
minutes. 
Annual  Burden  Hours:  3.477. 
Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  a  candidate's  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 
The  information  is  required  by  10  U.S.C. 
9346.  Respondents  are  students  who  are 
applying  for  admission  to  the  Air  Force 
Academy.  If  the  information  on  this 
form  is  not  collected,  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 
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Written  comments  and 
recommendations  on  die  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DOD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202^302. 

Dated:  December  11,  2000. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  00-32064  Filed  12-15-00;  8:45  am) 

BILUNO  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 


Medical  and  Dental  Services  for  Fiscal 
Year  2001 

summary:  Notice  is  hereby  given  that  on 
September  30,  2000,  the  Deputy  Chief 
Financial  Officer  approved  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  to 
be  provided  in  FY  2001.  These  rates 
were  effective  October  1,  2000. 

The  FY  2001  Department  of  Defense 
(DoD)  reimbursement  rates  for  inpatient, 
outpatient,  and  other  services  are 
provided  in  accordance  with  Tide  10. 
United  States  Code,  section  1095.  Due  to 
size,  the  sections  containing  the  Drug 
Reimbursement  Rates  (section  IV.C)  and 


the  rates  for  Ancillary  Services 
Requested  by  Outside  Providers  (section 
rV.D.)  are  not  included  in  this  package. 
Those  rates  are  available  from  the 
TRICARE  Management  Activity's 
Uniform  Business  Office  website: 
http://www.tricare.osd.mil/ebc/rm/rm 
home.html.  The  medical  and  dental 
service  rates  in  this  package  (including 
the  rates  for  ancillary  services  and  other 
procedures  requested  by  outside 
providers)  were  effective  October  1 , 
2000.  Pharmacy  rates  are  updated  on  an 
as  needed  basis. 


Inpatient,  Outpatient  and  Other  Rates  and  Charges 

I.  Inpatient  Rates '  ^ 


Per  inpatient  day 


A.  Bum  Center 

B.  Surgical  Care  Services  (Cosmetic  Surgery) 

C.  Ail  Other  Inpatient  Services  (Based  on  Diagnosis  Related  Groups  (DRG).^ 


Intemational  mili- 
tary education  & 
training  (IMET) 


$4,144.00 
1,895.00 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


$5,694.00 
2,604.00 


Other  (full/third 
party) 


$6,016.00 
2,752.00 


1.  Average  FY  2001  Direct  Care  Inpatient  Reimbursement  Rates 

Adjusted  standard  amount 

IMET 

Interagency 

Other  (full/third 
party) 

1  ArriA  llrttAn                                                                              • 

$2,986.00 
3,468.00 
3,872.00 

$5,712.00 
6,633.00 
9,045.00 

$6,002.00 

Othpf  llrhAn/Rnral                                          

7,004.00 

Overseas 

9,489.00 

2.  Overview 

The  FY  2001  inpatient  rates  are  based 
on  the  cost  per  Diagnosis  Related  Group 
(DRG),  which  is  the  inpatient  full 
reimbursement  rate  per  hospital 
discharge  weighted  to  reflect  the 
intensity  of  the  principal  diagnosis, 
secondcuy  diagnoses,  procedures, 
patient  age,  etc.  involved.  The  average 
cost  per  Relative  Weighted  Product 
(RWP)  for  large  urban,  other  urban/ 
rural,  and  overseas  facilities  will  be 
published  annually  as  an  inpatient 
adjusted  standardized  amount  (ASA) 
(see  paragraph  I.C.I.,  above).  The  ASA 
will  be  applied  to  the  RWP  for  each 
inpatient  case,  determined  from  the 
DRG  weights,  outlier  thresholds,  and 
payment  rules  published  annually  for 
hospital  reimbursement  rates  under  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
pursuant  to  32  CFR  199.14(a)(1), 
including  adjustments  for  length  of  stay 
(LOS)  outliers.  Each  large  urban  or  other 


urban/rural  Military  Treatment  Facility 
(MTF)  providing  inpatient  care  has  their 
own  ASA  rate.  The  MTF-specific  ASA 
rate  is  the  published  ASA  rate  adjusted 
for  area  wage  differences  and  indirect 
medical  education  (IME)  for  the 
discharging  hospital  (see  Attachment  1). 
The  MTF-specific  ASA  rate  submitted 
on  the  claim  is  the  rate  that  payers  will 
use  for  reimbursement  purposes. 
Overseas  MTFs  use  the  rates  specified 
in  paragraph  I.C.I.  For  providers 
performing  inpatient  care  at  a  civilian 
facility  for  a  DoD  beneficiary,  see  note 
3.  For  a  more  complete  description  of 
the  development  of  MTF-specific  ASAs 
and  how  they  are  applied  refer  to  the 
ASA  Primer  at:  http:// 
www.tricare.osd.mil/org/pae/ 
asa_primer/asa_primerl  .html. 

An  example  of  how  to  apply  DoD 
costs  to  a  DRG  standardized  weight  to 
arrive  at  DoD  costs  is  contained  in 
paragraph  I.C.3.,  below. 


3.  Example  of  Adjusted  Standardized 
Amounts  for  Inpatient  Stays 

Figure  1  shows  examples  for  a 
nonteaching  hospital  (Reynolds  Army 
Community  Hospital)  in  Other  Urban/ 
Rural  areas. 

a.  The  cost  to  be  recovered  is  the  MTF 
cost  for  medical  services  provided. 
Billings  will  be  at  the  third  party  rate. 

b.  DRG  020:  Nervous  System  Infection 
Except  Viral  Meningitis.  The  RWP  for 
an  iidier  case  is  the  CHAMPUS  weight 
of  2.2244.  (DRG  statistics  shown  are 
from  FY  1999.) 

c.  The  MTF^applied  ASA  rate  is 
$6,831  (Reynolds  Army  Community 
Hospital's  third  party  rate  as  shown  in 
Attachment  1). 

d.  The  MTF  cost  to  be  recovered  is  the 
RWP  factor  (2.2244)  in  subparagraph 
3.b.,  above,  multiplied  by  the  amoimt 
($6,831)  in  subparagraph  3.c.,  above. 

e.  Cost  to  be  recovered  is  $15,195. 
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Figure  1  .—Third  Party  Billing  Examples 


DRG 
No. 


020 


DRG  description 


Nervous  System  Infection  Except  Viral  Menin- 
gitis. 


DRG  weight 


2.2244 


Arithmetic 
mean  LOS 


8.3 


Geometric 
mean  LOS 


Short  stay 
threshold 


Long  stay 
threshold 


5.8 


29 


Hospital 


Reynolds  Army  Community  Hospital 


Location 


Other  Urt)an/Rural 


Area  wage 
rate  index 


.9156 


IME  adjust- 
ment 


1.0 


Group  ASA 


$7,004 


MTF-applied 
ASA 


$6,831 


Patient 


#1 
#2 
#3 


Length  of  stay 


7  days  .. 
21  days 
35  days 


Days  above 
threshold 


Relative  weighted  product 


Inlier* 


2.2244 
2.2244 
2.2244 


*  DRG  Weight, 

"2,"!'i?,^S^'^"'^''°"=^  percent  of  per  diem  weight  x  number  of  outlier  days 

^11  ?oS,y^f' E^^9lc°"l?.\"^  "^^^^  "-OS)  ^  (P3"e"<  LOS-Long  Stay  Threshold). 
=.33  (2.2244/5.8)  x  (35-29). 

=.33  (.38352)  x  6  (take  out  to  five  decimal  places). 

=.12656  x  6  (carry  to  five  decimal  places). 

=.7594  (carry  to  four  decimal  places). 

***  MTF-Applied  ASA  x  Total  RWP. 

n.  Outpatient  Rates— Per  Visit 


Outlier" 


000 

000 

.7594 


Total 


2.2244 
2.2244 
2.9838 


TPC 
anfKXjnt*** 


$15,195 
15.195 
20,382 


1  2 


MEPRS 
code" 


Clinical  service 


Intemational  mili- 
tary education  & 
training  (IMET) 


A.  Medicare  Care 

Intemal  Medicine  

Allergy  !!!!!!!" 

Cardiology !"!!!."!!!!!!. 

Diabetic  1!."."!!I."."!!!1."!!!!! 

Endocrinology  (Metabolism) !"!!!!!!""!!!!"! 

Gastroenterology  !.."!!!!".. 

Hematology "!!!!^^!1."."!!."'". 

Hypertension  "]" 

Nephrology [  "  ' 

Neurology !.!!!!!..!!!! 

Outpatient  Nutrition !!."."!1..!!!."!!!!!"!!!!!." 

Oncology !."!!!!!!"!!!!." 

Pulmonary  Disease ."!.."."!! 

Rheumatology !""."." ! 

Dermatology !!!!!!'... 

Infectious  Disease  '  " 

Physical  Medicine  '!"!!."!!!.."!!!.!1"!!!! 

Radiation  Therapy  []^^ 

Bone  Marrow  Transplant  [[[ 

Genetic !!...".1"!."1 

Hyperbariac ...'"" 

B.  Surgical  Care 

General  Surgery  

Cardiovascular  and  Thoracic  Surgery  

Neurosurgery  .".!!!' 

Ophthalmology ."."!!!."!.."!. 

Organ  Transplant !!!!."!!!!!!"!!!"!!!!!!!! 

Otolaryngology "" 

Plastic  Surgery "."."!."1."""!.."1"" 

Proctology  !..."!l"!.."r 

Urology .."!!.."!! 

Pediatric  Surgery  !.""!! 

Peripheral  Vascular  Surgery .."!.."!.."....".'"^^ 

Pain  Management "!!.""..."1^ 

Vascular  and  Interventional  Radiology .."!....'!..'! 


$147.00 
80.00 
129.00 
105.00 
151.00 
183.00 
286.00 
216.00 
221.00 
165.00 
69.00 
201.00 
186.00 
139.00 
115.00 
181.00 
115.00 
169.00 
190.00 
330.00 
344.00 


$215.00 

419.00 

249.00 

130.00 

1,106.00 

149.00 

168.00 

125.00 

164.00 

89.00 

98.00 

138.00 

493.00 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


Other 
(fullAhird  party) 


$204.00 
111.00 
180.00 
146.00 
210.00 
255.00 
398.00 
301.00 
307.00 
229.00 
96.00 
280.00 
259.00 
194.00 
160.00 
252.00 
160.00 
235.00 
264.00 
460.00 
480.00 


$216.00 
117.00 
190.00 
154.00 
222  00 
269.00 
420.00 
318.00 
324.00 
242  00 
101.00 
295.00 
273.00 
205.00 
169.00 
266.00 
169.00 
248.00 
279.00 
485.00 
506.00 


$299.00 
584.00 
347.00 
181.00 

1,541.00 
207.00 
235.00 
174.00 
228.00 
125.00 
137.00 
193.00 
687.00 


$316.00 
616.00 
366.00 
191.00 

1,625.00 
219.00 
247.00 
184.00 
240.00 
131.00 
145.00 
203.00 
724.00 
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MEPRS 
code* 


BCA 
BCB 
BCC 
BCD 


BDA 
BOB 
BDC 


BEA 

BEB 

BEC 

BEE 

BEF  . 

BEZ 


BFA. 

BFB. 

BFC 

BFD 

BFE 

BFF 


BGA 
BHA 
BHB 
BHC 
BHD 
BHE 
BHE 
BHG 
BHH 
BHI  .. 


BIA 


BJA 


BLA 
BLB 


MEPRS 
code" 


BB 

BE 
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Family  Planning  

Gynecology  

Obstetrics 

Breast  Cancer  Clinic 


Pediatric  .... 
Adolescent 
Well  Baby  .. 


Orthopaedic  

Cast 

Hand  Surgery 

Ontiotic  Laboratory 

Podiatry 

Chiropractic 


Psychiatry  

Psychology 

Child  Guidance  ... 

Mental  Health 

Social  Work 

Substance  Abuse 


Family  Practice  

Primary  Care 

Medical  Examination  . 

Optometry  

Audiology  

Speech  Pathology 

Community  Health  .... 
Occupational  Health 
TRICARE  Outpatient 
Immediate  Care  


Emergency  Medical 


Flight  Medicine 


Clinical  service 


International  mili- 
tary education  & 
training  (IMET) 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


C.  Obstetrical  and  Gynecological  (OB-GYN)  Care 


BKA  Undersea  Medicine 


Physical  Therapy  

Occupational  Therapy 


D.  Pediatric  Care 


$92.00 
83.00 
63.00 


E.  Orttiopaedic  Care 


$143.00 
89.00 
76.00 
93.00 
80.00 
38.00 


F.  Psychiatric  and/or  Mental  Healtli  Care 


$165.00 
115.00 
92.00 
148.00 
147.00 
141.00 


G.  Family  Practice/Primary  Medical  Care 


$107.00 
109.00 
111.00 

72.00 

52.00 
122.00 

85.00 
108.00 

74.00 
161.00 


H.  Eniergency  Medical  Care 


$173.00 


I.  Flight  Medical  Care 


$124.00 


J.  Underseas  Medical  Care 


$77.00 


K.  Rehabilitative  Services 


$56.00 
75.00 


ni.  Ambulatory  Procedure  Visit  (APV)— Per  Visit  ^^ 


Clinical  service 


Intemational  mili- 
tary education  & 
training  (IMET) 


Other 
(full/third  party) 


$128.00 

115.00 

87.00 


$200.00 
123.00 
106.00 
130.00 
112.00 
53.00 


$230.00 
160.00 
128.00 
206.00 
205.00 
197.00 


$149.00 
151.00 
155.00 
100.00 
73.00 
170.00 
118.00 
151.00 
104.00 
225.00 


$242.00 


$173.00 


$108.00 


$79.00 
104.00 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


$76.00 

$106.00 

$111.00 

127.00 

177.00 

187.00 

104.00 

144.00 

152.00 

240.00 

334.00 

352.00 

$134.00 

121.00 

92.00 


$211.00 
130.00 
112.00 
137.00 
118.00 
55.00 


$242.00 
169.00 
135.00 
217.00 
217.00 
208.00 


$157.00 
160.00 
163.00 
105.00 
77.00 
180.00 
125.00 
159.00 
109.00 
237.00 


$255.00 


$182.00 


$114.00 


$83.00 
110.00 


Other 
(full/third  party) 


Medical  Care 


Surgical  Care  

Orthopaedic  Care 


SI  .31 3.00 
1,664.00 


$1,829.00 
2,319.00 


$1,929.00 
2,446.00 


MEPRS 
code" 


All  Other 


MEPRS 
code* 


DB 

DC,  Dl 


FEA 
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Clinical  service 


B  clinics  other  than  BB  and  BE.  to  include  those  B  clinics  where: 

1.  There  is  an  APU  established  within  DoD  guidelines  AND 

2.  There  is  a  rate  established  for  that  clinic  in  section  II. 

Some  B  clinics,  such  as  BF,  Bl,  BJ  and  BL,  perlonn  the  type  of  serv- 
ices where  the  establishment  of  an  APU  would  not  be  within  ap- 
propriate clinical  guidelines. 


Intemational  mili- 
tary education  & 
training  (IMET) 


378.00 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


527.00 


Other 
(full/third  party) 


556.00 


IV.  Other  Rates  and  Chargesi^ 


Clinical  service 


Intemational  mili- 
tary education  & 
training  (IMET) 


Interagency  & 
other  Federal 
agency  spon- 
sored patients 


Other 
(full/third  party) 


A.  Per  Each 


FBI Immunization 


$22.00 


$31.00 


$32.00 


B.  Family  Member  Rate  (formerly  Military  Dependents  Rate) 


$11.45 


C.  Reimbursement  Rates  for  Drugs  Requested  by  Outside  Providers*^* 


D.  Ancillary  Services  Requested  by  an  Outside  Provider— Per  Procedure^" 


Latxjratory  procedures  requested  by  an  outside  provider  CPT  '00 

Weight  Multiplier. 
Radiology  procedures  requested  by  an  outside  provider  CPT  '00 

Weight  Mutipiier. 


$15.00 
79.00 


$22.00 
115.00 


$23.00 
120.00 


E.  Dental  Rate    Per  Procedure^ 


Dental  Service 


ADA  code  weight  multiplier 


$73.00 


$1 12.ro 


$117.M 


F.  Amixiiartce  Rata — Per  Hour^' 


AmtHJiance 


$81  .ro 


$1 13.ro 


$1 20.ro 


G.  AirEvac  Rate— Per  Trip  (24  hour  period)'' ^ 


AirEvac  Services — Ambulatory 
AirEvac  Services — Litter  


$339ro 
989.ro 


$473.ro 
1, 379.ro 


$499.ro 
1, 454.ro 


H.  Observation  Rate— Per  Hour^^ 


Observation  Sen/lces — Hour 


$20.ro 


$28.ro 


$30.ro 


V.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  procedure 


Mammaplasty — augmentation 
Mastopexy 


Facial  Rhytidectomy 
Blepharoplasty 


Mentoplasty     (Augmentation/Re- 
duction). 
Abdominoplasty 


Lipectomy  Suction  per  region  ^°  .. 
Rhinoplasty 

Scar  Revisions  t>eyond 

CHAMPUS. 

Mandibular  or  Maxillary  Repo- 
sitioning. 


Intemational  classi- 
fication diseases 
(ICD-9) 


85.50,  85.32,  85.31 
85.60 


86.82,  86.22 

08.70,  08.44 

76.68,  76.67 

86.83 

86.83 

21.87,21.86 

86.84 

76.41  


Current  procedural 
terminology  (CPT)  * 


19325,  19324,  19318 
19316  

15824  

15820,  15821, 

15822,  15823. 
21208,  21209  


15831 


15876,  15877, 

15878,  15879. 
304ro,  30410  ... 


1578  .. 
21194 


FY2roi  Charge  9 


Amount  of 
change 


Inpatient  Surgical  Care  Per  Diem  or  APV (••>) 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    (•"') 

plicable  Outpatient  Clinic  Rate. 

Inpatient  SurgicaJ  Care  Per  Diem  or  APV (••') 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    (•"') 

plicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Dtem  or  APV  or  ap-    {'"") 

plicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    (•'"^) 

plicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    (■''0 

plicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    (**>") 

plicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    (*'") 

plicable  Outpatient  Clinic  Rate. 
Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap-    {**") 

plicable  Outpatient  Clinic  Rate. 
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Cosmetic  Surgery  procedure 

International  classi- 
fication diseases 
(ICD-9) 

Cun-ent  procedural 
terminology  (CPT)8 

FY  2001  charge  9 

Amount  of 
change 

Dermabrasion  

86.25 

15780  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Chnic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV 

APV  or  applicable  Outpatient  Clinic  Rate  

APV  or  applicable  Outpatient  Clinic  Rate  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

(.be) 

Hair  Restoration  

86.64 

15775  

15780  

15790  

15836/15832 

65771. 
66999. 

69300 

15839  

(.be) 

Removing  Tattoos  

86.25 

(.be) 

Chemical  Peel  

Arm/Thigh  Dermolipectomy 

Refractive  surgery  

Radial  Keratofomy 

8624 

86.83 

(.be) 

(bee) 

e63Z"'ZZ'Z"Z 

Other  Procedure  (if  applies 
to  laser  or  other  refractive 
surgery). 

Otoplasty  

Brow  Lift  

(be) 
(«bc\ 

Notes  on  Cosmetic  Surgery  Charges 

■Per  diem  charges  for  inpatient  surgical  care  services  are  listed  in  section  I.B.  (See  notes  8  through  10,  below,  for  further  details 
on  reimbursable  rates.) 

•'Charges  for  ambulatory  procedure  visits  (formerly  same  day  surgery)  are  listed  in  section  III.  (See  notes  8  through  10,  below, 
for  further  details  on  reimbursable  rates.)  The  ambulatory  procedure  visit  (APV)  rate  is  used  if  the  elective  cosmetic  surgery  is  performed 
in  an  ambulatory  procedure  until  (APU). 

■=  Charges  for  outpatient  clinic  visits  are  listed  in  sections  II.A-K.  The  outpatient  clinic  rate  is  not  used  for  services  provided 
in  an  APU.  The  APV  rate  should  be  used  in  these  cases. 

'•Charge  is  solely  determined  by  the  location  of  where  the  care  is  provided  and  is  not  to  be  based  on  any  other  criteria.  An 
APV  rate  can  only  be  billed  if  the  location  has  been  established  as  an  APU  following  all  required  DoD  guidelines  and  instructions. 

"Refer  to  Office  of  the  Assistant  Secretary  of  Defense  (Health  Affairs)  Policy  on  vision  Correction  Via  Laser  Surgery  For  Non- 
Active  Duty  Beneficiaries,  April  7,  2000,  for  further  guidance  on  billing  for  these  services.  It  can  be  downloaded  from:  http:// 
www.tricare.osd.mil/policy/2000poli.htm. 

Notes  on  Reimbursable  Rates 

^Percentages  can  be  applied  when  preparing  bills  for  both  inpatient  and  outpatient  services.  Pursuant  to  the  provisions  of  10 
U.S.C.  1095,  the  inpatient  Diagnosis  Related  Groups  and  inpatient  per  diem  percentages  are  98  percent  hospital  and  2  percent  professional 
charges.  The  outpatient  per  visit  percentages  are  89  percent  outpatient  services  and  11  percent  professional  charges. 

MDoD  civilian  employees  located  in  overseas  areas  shall  be  rendered  a  bill  when  services  are  performed. 

3  The  cost  per  Diagnosis  Related  Group  (DRG)  is  based  on  the  inpatient  full  reimbursement  rate  per  hospital  discharge,  weighted 
to  reflect  the  intensity  of  the  principal  and  secondary  diagnoses,  surgical  procedures,  juid  patient  demographics  involved.  The  adjusted 
standardized  amounts  (ASA)  per  Relative  Weighted  F*roduct  (RWP)  for  use  in  the  direct  care  system  is  comparable  to  procedures 
used  by  the  health  Care  Financing  Administration  (HCFA)  and  the  Civilian  Health  and  Medical  Program  for  the  Uniformed  Services 
(CHAMPUS).  These  expenses  include  all  direct  care  expenses  associated  with  direct  patient  care.  The  average  cost  per  RWP  for  large 
urban,  other  urban/rural,  and  overseas  will  be  published  annually  as  an  adjusted  standardized  amount  (ASA)  and  will  include  the 
cost  of  inpatient  professional   services.  The  DRG  rates  will  apply  to  reimbursement   from  all  sources,   not  just  third   party  payers. 

MTFs  without  inpatient  services,  whose  providers  eu-e  performing  inpatient  csu-e  in  a  civilian  facility  for  a  DoD  beneficiary,  can 
bill  payers  the  percentage  of  the  charge  that  represents  professional  services  as  provided  in '  above.  The  ASA  rate  used  in  these 
cases,  based  on  the  absence  of  a  ASA  rate  for  the  facility,  will  be  based  on  the  average  ASA  rate  for  the  type  of  metropolitan 
statistical  area  the  MTF  resides,  large  urban,  other  urban/rural,  or  overseas  (see  paragraph  I.C.I.).  The  Uniform  Business  Office  must 
receive  documentation  of  care  provided  in  order  to  produce  a  bill. 

■•The  Medical  Expense  and  Performance  Reporting  System  (MEPRS)  code  is  a  three  digit  code  which  defines  the  summary  account 
and  the  subaccount  within  a  functional  category  in  the  DoD  medical  system.  MEPRS  codes  are  used  to  ensure  that  consistent  expense 
and  operating  performance  data  is  reported  in  the  DoD  military  medical  system.  An  example  of  the  MEPRS  hierarchical  arrangement 
follows: 

MEPRS  Code 

B:  Outpatient  Care  (Functional  Category) 
BA:  Medical  Care  (Summary  Account) 
BAA:  Internal  Medicine  (Subaccount) 

5  Ambulatory  procedure  visit  is  defined  in  DoD  Instruction  6025.8,  "Ambulatory  Procedure  Visit  (APV),"  dated  September  23, 
1996,  as  immediate  (day  of  procedure)  pre-procedure  and  immediate  post-procedure  care  requiring  an  unusual  degree  of  intensity 
and  provided  in  an  ambulatory  procedure  unit  (APU).  An  APU  is  a  location  or  organization  within  an  MTF  (for  freestanding  outpatient 
clinic)  that  is  specially  equipped,  staffed,  and  designated  for  the  purpose  of  providing  the  intensive  level  of  care  associated  with 
APVs.  Care  is  required  in  the  facility  for  less  than  24  hours.  All  expenses  and  workload  are  assigned  to  the  MTF  established  APU 
associated  with  the  referring  clinic.  The  BB  and  BE  APV  rates  are  to  be  used  only  by  clinics  that  are  subaccounts  under  these 
summary  accounts  (see*  for  an  explanation  of  MEPRS  hierarchical  arrangement).  The  All  Other  APV  rate  is  to  be  used  only  by 
those  clinics  that  are  not  a  subaccount  under  BB  or  BE.  In  addition,  APV  rates  may  only  be  utilized  for  clinics  where  there  is 
a  clinic  rate  established.  For  example,  BLC,  Neuromuscular  Screening,  no  longer  has  an  established  rate.  Therefore,  an  APU  cannot 
be  defined  and  an  APV  cannot  be  billed  for  this  clinic. 

8  Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  prescription  services  when  beneficiaries  who  have  medical 
insurance  obtain  medications  from  MTFs  that  are  prescribed  by  providers  external  to  the  MTF  (e.g.,  physicians  and  dentists).  Eligible 
beneficiaries  (family  members  or  retirees  with  medical  insurance)  are  not  liable  personally  for  this  cost  and  shall  not  be  billed  by 
the  MTF.  Medical  Services  Account  (MSA)  patients,  who  are  not  beneficiaries  as  defined  in  10  U.S.C.  1074  and  1076,  are  charged 
at  the  "Other"  rate  if  they  are  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  prescription  services.   The  standard 


cost  of  medications  ordered  by  an  outside  provider  includes  the  DoD-wide  average  cost  of  the  drug,  calculated  by  National  Drug 
Code  (NEXZ)  number.  The  prescription  charge  is  calculated  by  multiplying  the  number  of  units  (e.g.  tablets  or  capsules)  by  the  unit 
cost  and  adding  $6.00  for  the  cost  of  dispensing  the  prescription.  Dispensing  costs  include  overhead,  supplies,  and  labor,  etc.  to 
fill  the  prescription. 

The  list  ofdrug  reimbursement  rates  is  too  large  to  include  in  this  document.  Those  rates  are  available  form  the  TRICARE  Management 
Activity's  Uniform  business  Office  website:  http://www.tricare.osd.mil/ebc/rm/rm home.html. 

^The  list  of  FY  2001  rates  for  emcillary  services  requested  by  outside  providers  and  obtained  at  a  MTF  is  too  lai^e  to  include 
in  this  document.  Those  rates  are  available  from  the  TRICARE  Management  Activity's  Uniform  Business  Office  website:  http:// 
www.tricare.osd.mil/ebc/rm/rm home.html. 

Charges  for  ancillary  services  requested  by  an  outside  provider  (e.g.,  physicians  and  dentists)  are  relevant  to  the  Third  Party 
Collection  Program.  Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  ancillary  services  when  beneficiaries  who 
have  medical  insurance  obtain  services  from  the  MTF  which  are  prescribed  by  providers  external  to  the  MTF.  Laboratory  and  Radiology 
procedure  costs  are  calculated  by  multiplying  the  DoD-established  weight  for  the  Physicians'  Current  Procedural  Terminology  (CPT 
00)  code  by  either  the  laboratory  or  radiology  multiplier  (section  IV. D.).  Radiology  procedures  performed  by  Nuclear  Medicine  use 
the  same  methodology  as  Radiology  for  calculating  a  charge  because  their  workload  and  expenses  are  included  in  the  establishment 
of  the  Radiology  multiplier. 

Eligible  beneficianes  (family  members  or  retirees  with  medical  insurance)  are  not  personally  liable  for  this  cost  and  shall  not 
be  billed  by  the  MTF.  MSA  patients,  who  are  not  beneficiaries  as  defined  by  10  U.S.C.  1074  and  1076,  are  charged  at  the  "Other" 
rate  if  they  are  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  ancillary  services. 

*The  attending  physician  is  to  complete  the  CPT  00  code  to  indicate  the  appropriate  procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied  depending  on  the  treatment  modality  of  the  patient:  ambulatory  procedure  visit,  outpatient  clinic 
visit  or  inpatient  surgical  care  services. 

8  Family  members  of  active  duty  personnel,  retirees  and  their  family  members,  and  survivors  shall  be  charged  elective  cosmetic 
surgery  rates.  Elective  cosmetic  surgery  procedure  information  is  contained  in  section  V.  The  patient  shall  be  charged  the  rate  as 
specified  in  the  FY  2001  reimbursable  rates  for  an  episode  of  care.  The  charges  for  elective  cosmetic  surgery  are  at  the  full  reimbursement 
rate  (designated  as  the  "Other"  rate)  for  inpatient  per  diem  surgical  care  services  in  section  I.B.,  ambulatory  procedure  visits  as 
contained  in  section  III.,  or  the  appropriate  outpatient  clinic  rate  in  sections  II.A-K.  The  patient  is  responsible  for  the  cost  of  the 
implants)  and  the  prescribed  cosmetic  surgery  rate.  (Note:  The  implants  and  procedures  used  for  the  augmentation  mammaplasty 
are  in  compliance  with  Federal  Drug  Administration  guidelines.) 

>°Each  regional  lipectomy  shall  carry  a  separate  charge.  Regions  include  head  and  neck,  abdomen,  flanks,  and  hips. 

"  Dental  service  rates  are  based  on  a  dental  rate  multiplied  by  the  DoD  established  weight  for  the  American  Dental  Association 
(ADA)  code  performed.  For  example,  for  ADA  code  00270,  bite  wing  single  film,  the  weight  is  0.15.  The  weight  of  0.15  is  multiplied 
by  the  appropriate  rate,  IMET,  lAR,  or  Full/Third  Party  rate  to  obtain  the  charge.  If  the  Full/Third  Party  rate  is  used,  then  the 
charge  for  this  ADA  code  will  be  $17.55  ($117  x  .15=$17.55). 

The  list  of  FY  2001  ADA  codes  ana  weights  for  dental  services  is  too  large  to  include  in  this  document.  Those  rates  are  available 
from  the  TRICARE  Management  Activity's  Uniform  Business  Office  website:  http://www.tricare.osd.mil/ebc/rm/rm home.html. 

>^  Ambulance  charges  shall  be  based  on  hours  of  service  in  15  minute  increments.  The  rates  listed  in  section  FV.F.  are  for  60 
minutes  or  1  hour  of  service.  Providers  shall  calculate  the  charges  based  on  the  number  of  hours  (and/or  fractions  of  an  hour) 
that  the  ambulance  is  logged  out  on  a  patient  run.  Fractions  of  an  hour  shall  be  rounded  to  the  next  15  minute  increment  (e.g., 
31  minutes  shall  be  charged  as  45  minutes). 

"Air  in-flight  medical  care  reimbursement  charges  are  determined  by  the  status  of  the  patient  (ambulatory  or  litter)  and  are 
per  patient  during  a  24-hour  period.  The  appropriate  charges  are  billed  only  by  the  Air  Force  Global  Patient  Movement  Requirement 
Center  (GPMRC).  These  charges  are  only  for  the  cost  of  providing  medical  care.   Flight  charges  are  billed   by  GPMRC  separately. 

"Observation  Services  are  billed  at  the  hourly  charge.  Begin  counting  when  the  patient  is  placed  in  the" observation  bed  and 
round  to  neau-est  hour.  For  example,  if  a  patient  has  received  1  hour  and  20  minutes  of  observation,  then  you  bill  for  1  hour  of 
service.  If  the  status  of  a  patient  changes  to  inpatient,  the  charges  for  observation  services  are  added  to  the  DRG  assigned  to  the 
case  and  not  separately  billed.  If  a  patient  is  released  from  observation  status  and  is  sent  to  an  APV,  the  charges  for  observation 
services  and  not  billed  separately  but  are  added  to  the  APV  rate  to  recover  all  expenses. 

15  Final  rule  32  CFR  Part  220,  published  February  16,  2000,  eliminated  the  dollar  threshold  for  high  cost  ancillary  services  and 
the  associated  term  "high  cost  ancillary  service."  The  phrase  "high  cost  ancillary  service"  is  replaced  with  the  phrase  "ancillary 
services  requested  by  an  outside  provider."  The  elimination  of  the  threshold  also  eliminated  the  need  to  bundle  costs  whereby  a 
patient  is  billed  if  the  total  cost  of  ancillary  services  in  a  day  (defined  as  0001  hours  to  2400  hours)  exceeds  $25.00.  The  elimination 
of  the  threshold  is  effective  as  per  date  stated  in  final  rule  32  CFR  part  220. 

Attachment  1 

ADJUSTED  STANDARDIZED  AMOUNTS  (ASA)  BY  MILITARY  TREATMENT  FACILITY 


DMISID 


0003 
0004 
0005 
0006 
0009 
0014 
0018 
0019 
0024 
0028 
0029 
0030 
0032 
0033 
0037 
0038 
0039 


MTF  name 


Lyster  AH — Ft.  Rucker  

502nd  Med  Grp— Maxwell  AFB  

Bassett  ACH— Ft.  Wainwright 

3rd  Med  Grp— Elmendorf  AFB  

56th  Med  Grp— Luke  AFB  

60th  Med  Grp— Travis  AFB 

30th  Med  Grp— Vandent»erg  AFB  ... 

95th  Med  Grp— Edwards  AFB  

NH  Camp  Pendleton  

NH  Lemoore 

NH  San  Diego 

NH  Twenty  Nine  Palms  

Evans  ACH — Ft.  Carson 

10th  Med  Grp — USAF  Academy  

Walter  Reed  AMC— Washington  DC 

NH  Pensacola 

NH  Jacksonville 


SERV 


Full  cost 
rate 


Interagency 
rate 


$6,637 
6,984 
7,152 
7,041 
5,986 
9,912 
7,035 
7,004 
7,614 
6,997 
9,744 
6,111 
6,946 
6,994 
9,010 
8,939 
7,537 


$6,286 
6,614 
6,774 
6,668 
5,697 
9,387 
6,663 
6,633 
7,245 
6,627 
9,273 
5,815 
6,578 
6,623 
8,574 
8,465 
7,173 


IMET  rate 


$3,286 
3,458 
3.541 
3,486 
2,978 
4.907 
3.483 
3,468 
3,787 
3,465 
4,847 
3,039 
3,439 
3,463 
4,482 
4.426 
3,749 


TPC  rate 


$6,637 
6,984 
7,152 
7,041 
5,986 
9,912 
7,035 
7.004 
7,614 
6,997 
9,744 
6,111 
6,946 
6,994 
9.010 
8.939 
7.537 
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DMISID 


0042 

0043 

0045 

0047 

0048 

0049 

0052 

0053 

0055 

0056 

0057 

0060 

0061 

C)064 

0066 

0067 

0073 

0075 

0078 

0079 

0083 

0084 

0086 

0089 

0091 

0092 

0093 

0094 

0095 

0096 

0097 

0098 

0100 

0101 

0103 

0104 

0105 

0106 

0108 

0109 

0110 

0112 

0113 

0117 

0119 

0120 

0121 

0123 

0124 

0125 

0126 

0127 

0129 

0131 

0449 

0606 

0607 

0609 

0612 

0615 

0616 

0617 

0618 

0620 

0621 

0622 

0623 

0624 

0633 

0635 

0638 


MTF  name 


96th  Med  Grp— Eglln  AFB  

325th  Med  Grp— Tyndall  AFB  

6th  Med  Grp— MacDill  AFB  

Eisenhower  AMC — Ft.  Gordon  

Martin  ACH — Ft.  Benning  

Winn  ACH— Ft.  Stewart  

Tripter  AMC— Ft  Shatter  

366th  Med  Grp— Mountain  Home  AFB 

375th  Med  Grp— Scott  AFB  

NH  Great  Lakes  

Irwin  AH— Ft.  Riley  

Blanchfield  ACH— Ft.  Campbell 

Ireland  ACH— Ft.  Knox  

Bayne-Jones  ACH— Ft  Polk  

89th  Med  Grp— Andrews  AFB  

NNMC  Bethesda  

81st  Med  Grp — Keesler  AFB  

Wood  ACH— Ft.  Leonard  Wood  

55th  Med  Grp— Offutt  AFB  

■99th  Med  Grp— Nelhs  AFB  

377th  Med  Grp— Kirtland  AFB  

49th  Med  Grp— Holloman  AFB 

Keller  ACH— West  Point  

Womach  AMC — Ft.  Bragg  

NH  Camp  LeJeune  

NH  Cheny  Point 

319th  Med  Grp— Grand  Forks  AFB 

5th  Med  Grp— Minot  AFB  

74th  Med  Grp— Wright-Patterson  AFB 

72nd  Med  Grp— Tinker  AFB  

97th  Med  Grp— Atlus  AFB  

Reynolds  ACH— Ft.  Sill 

NH  Newport  

20th  Med  Grp— Shaw  AFB  

NH  Charieston  

NH  Beaufort  

Moncrief  ACH — Ft.  Jackson  

28th  Med  Grp— Ellsworth  AFB  

Wm  Beaumonth  AMC— Ft.  Bliss  

Brooke  AMC — Ft.  Sam  Houston 

Damall  AH— Ft  Hood  

7th  Med  Grp— Dyess  AFB  

82nd  Med  Grp— Sheppard  AFB  

59th  Med  Wing— Lackland  AFB  

75th  Med  Grp— Hill  AFB  

1st  Med  Grp— Langley  AFB 

McDonald  ACH— Ft.  Eustis  

Dewitt  AH— Ft.  Belvoir 

NH  Portsmouth 

Madigan  AMC — Ft.  Lewis  

NH  Bremerton  

NH  Oak  Hartwr  

90th  Med  Grp— F.E.  Warren  AFB  

Weed  ACH— Ft.  Inwin  

24th  Med  Grp— Howard  

95th  CSH— Heidelberg  

Landstuhl  Rgn  MC  

67th  CSH— Wurzburg  

121st  Gen  Hosp— Seoul  ..-. 

NH  Guantanamo  Bay 

NH  Roosevelt  Roads 

NH  Naples  : 

NH  Rota  

NH  Guam  

NH  Okinawa 

NH  Yokosuka  

NH  Keflavik  

BH  Sigonella  

48th  Med  Grp— RAF  Lakenhealth  

39th  Med  Grp— Incirlik  AB  

51st  Med  Grp— Osan  AB  


SERV 


F 
F 
F 
A 
A 
A 
A 
F 
F 
N 
A 
A 
A 
A 
F 
N 
F 
A 
F 
F 
F 
F 
A 
A 
N 
N 
F 
F 
F 
F 
F 
A 
N 
F 
N 
N 
A 
F 
A 
A 
A 
F 
F 
F 
F 
F 
A 
A 
N 
A 
N 
N 
F 
A 
F 
A 
A 
A 
A 
N 
N 
N 
N 
N 
N 
N 
N 
N 
F 
F 
F 


Full  cost 
rate 


8,309 
7.002 
5,991 
8.550 
7,987 
6.644 
9,533 
6,962 
7,625 
6.063 

•  6,521 
6.605 
6.829 
6,573 
8,062 
9,786 
8.772 
6.539 
8,697 
6,002 
6,971 
7,004 
7,296 
7,817 
6,744 
6,788 
7,032 
6,857 

10,371 
6,001 
6,976 
6.831 
6,002 
6.964 
6,879 
6,871 
6,961 
6,939 
8,329 
8,511 
8,606 
6,892 
6,903 
8,640 
5,983 
5,954 
5.649 
8.237 
7.469 

11,018 
8.165 
6.283 
6,989 
7,003 
9,489 
9,489 
9,489 
9,489 
9,489 
9,489 
9,489 
9.489 
9.489 
9.489 
9.489 
9.489 
9.489 
9.489 
9,489 
9,489 
9,489 


Interagency 
rate 


7,869 
6,631 
5.702 
8.098 
7,564 
6,292 
9.029 
6.612 
7,256 
5,770 
6,176 
6.255 
6,467 
6,225 
7,672 
9,313 
8,308 
6.193 
8.236 
5.712 
6,602 
6,633 
6,909 
7,403 
6,387 
6,429 
6,660 
6,494 
9,822 
5,711 
6,607 
6,469 
5.712 
6.595 
6.514 
6.507 
6,592 
6,572 
7,888 
8,099 
8,151 
6,528 
6,537 
8,222 
5,693 
5,666 
5,376 
7,839 
7.107 
10.435 
7.733 
5.979 
6.619 
6,633 
9,045 
9,045 
9.045 
9,045 
9,045 
9.045 
9.045 
9.045 
9.045 
9,045 
9,045 
9,045 
9,045 
9,045 
9,045 
9,045 
9,045 


IMET  rate 


4.114 
3.467 
2.980 
4.233 
3,954 
3,289 
4,720 
3,457 
3,793 
3,016 
3,229 
3,270 
3,381 
3,254 
4,010 
4,868 
4,343 
3,237 
4,306 
2.986 
3.452 
3.468 
3.612 
3,870 
3,339 
3,361 
3,482 
3.395 
5.135 
2.985 
3.454 
3,382 
2,986 
3.448 
3.406 
3.402 
3,446 
3.436 
4.124 
4.233 
4,261 
3,413 
3,418 
4,297 
2,976 
2.962 
2,810 
4,097 
3,715 
5,455 
4,043 
3.125 
3,460 
3,467 
3,872 
3,872 
3.872 
3.872 
3.872 
3.872 
3,872 
3,872 
3,872 
3.872 
3,872 
3,872 
3,872 
3,872 
3,872 
3,872 
3,872 


TPC  rate 


8,309 
7,002 
5,991 
8,550 
7,987 
6,644 
9.533 
6,982 
7.625 
6,063 
6,521 
6,605 
6.829 
6.573 
8,062 
9,786 
8,772 
6,539 
8.697 
6.002 
6,971 
7,004 
7,296 
7,817 
6,744 
6.788 
7.032 
6.857 

10.371 
6.001 
6,976 
6,831 
6,002 
6,964 
6,879 
6,871 
6,961 
6,939 
8,329 
8,511 
8,606 
6,892 
6,903 
8,640 
5,983 
5,954 
5,649 
8,237 
7,469 

11,018 
8,165 
6,283 
6,989 
7,003 
9,489 
9,489 
9,489 
9,489 
9,489 
9,489 
9,489 
9,489 
9,489 
9.489 
9.489 
9.489 
9.489 
9,489 
9,489 
9,489 
9,489 


DMISID 


0639 
0640 

0805 
0808 


MTF  name 


35th  Med  Grp — Misawa  

374th  Med  Grp— Yokota  AB  ... 
52nd  Med  Grp — Spangdahlem 
32st  Med  Grp — Aviano  


SERV 


F 
F 
F 
F 


FuHcost 
rate 


9,489 
9,489 
9,489 
9.489 


Interagency 
rate 


9,045 
9,045 
9,045 
9,045 


IMET  rate 


3.872 
3,872 
3,872 
3,872 


TPC  rate 


9,489 
9,489 
9,489 
9.489 


Dated:  December  11,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  00-32068  Filed  12-15-00;  8:45  am] 

BILLING  CODE  5000-04-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 

DATES:  December  11,  2000  (8  a.m.  to  8 
p.m.). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  2000  MacDill  Blvd., 
Washington,  DC  20340. 

FOR  FURTHER  INFORMATION  CONTACT! 
Victoria  J.  Prescott,  Executive  Secretary, 
DIA  Science  and  Technology  Advisory 
Board,  Washington,  DC  20340-1328, 
(202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  December  11,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  00-32067  Piled  12-15-00;  8:45  am] 

BILUNG  CODE  5001-1&-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  March  7- 
8,  2001;  May  16-17,  2001;  and  October 
24-25,  2001.  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  will  discuss  interim  findings  and 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  posture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  Defense  Science 
Board  meetings  concern  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  December  11,  2000. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  00-32062  Filed  12-15-00;  8:45  am] 
BILUNG  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Marine  Corps 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  U.S.  Marine  Corps,  DoD. 
ACTION:  Delete  a  system  of  records. 

SUMMARY:  The  U.S.  Marine  Corps 
proposes  to  delete  a  system  of  records 


notice  from  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  This  action  wall  be  effective 
without  further  notice  on  January  17, 
2001,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  conunents  to  the 
Head,  FOIA  and  Privacy  Act  Section, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.L.  Thompson  at  (703)  614-4008  or 
DSN  224-^008. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  deletion  is  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  December  12,  2000.  . 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

MMN00020 
SYSTEM  NAME: 

Pet  Registration  (February  22, 1993, 
58  FR  10630). 

reason: 

These  records  are  now  being 
maintained  under  a  Department  of  the 
Army  Privacy  Act  system  of  records 
notice  identified  as  A0040-905  DASG. 
Defense  Privately  Owmed  Animal 
Record  Files. 

(PR  Doc.  00-32059  Piled  12-15-00;  8:45  am] 

BILUNG  CODE  5001-1(M> 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Armed  Forces  Epidemiological  Board 
(AFEB) 

AGENCY:  Office  of  The  Surgeon  General, 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92^63,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
meeting.  This  Board  will  meet  from 
0730-1630  on  Tuesday,  06  February 
2001,  and  0730-1630  on  Wednesday,  07 
February  2001,  and  0730-1300  on 
Thursday,  08  February  2001.  The 
purpose  of  the  meeting  is  to  address 
pending  and  new  Board  issues,  provide 
briefings  for  Board  members  on  topics 
related  to  ongoing  and  new  Board 
issues,  conduct  subcommittee  meetings, 
and  conduct  an  executive  working 
session.  The  meeting  location  will  be  at 
the  Tripler  Army  Medical  Center, 
Hawaii. 

This  meeting  will  be  open  to  the 
public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT:  COL 
Benedict  Diniega.  AFEB  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  682,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/4. 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc.  00-.31979  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Program  for  Qualifying  Department  of 
Defense  (DoD)  Brokers 

AGENCY:  Military  Traffic  Management 
Conmiand  (MTMC),  DoD. 
ACTION:  Notice. 

summary:  The  Military  Traffic 
Management  Command  (MTMC),  as  the 
Program  Director  for  the  Department  of 
Defense  (DoD),  Proposes  to  allow 
relocation  companies  operating  as 
brokers  to  participate  as  transportation 
providers  in  the  movement  of  personal 
property  xmder  the  current  program  for 


both  domestic  and  international  trafiic. 
Therefore,  the  carrier  qualification 
program  is  being  amended  to  add 
qualification  standards  for  brokers  and 
to  expand  the  Tender  of  Service  to 
include  brokers.  The  effect  is  that 
brokers  will  be  eligible  to  compete  in 
DoD's  Personal  Property  Program. 
Under  these  procedures,  brokers 
interested  in  competing  for  DoD  traffic 
can  apply  for  qualification  by 
complying  with  all  requirements  as  set 
forth  in  the  current  personal  property 
program.  Requirements  can  be  assessed 
via  the  worldwide  web  at 
www.mtmc.army.mil,  click 
Transportation  Services,  then  click  on 
Personal  Property  &  POV.  Follow  the 
"How  to  Do  Business  in  the  Personal 
Property  Program,"  instructions  located 
under  Carriers  Approvals  & 
Performance. 

dates:  Comments  must  be  submitted  on 
or  before  February  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sylvia  Walker,  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTPP-HQ,  Room  10N67-51,  Hoffman 
Building  II,  200  Stovall  St.,  Alexandria, 
VA  22332-5000;  Telephone  (703)  428- 
2982;  Telefax  (703)  428-3388. 
SUPPLEMENTARY  INFORMATION: 

Background 

HQMTMC  is  allowing  relocation 
companies  operating  as  brokers  to 
participate  in  the  ciurent  personal 
property  program.  A  broker  is  defined  as 
a  person  or  company  who,  for 
compensation,  provides  transportation 
services  for  DoD  shippers,  widi 
reasonable  diligence,  according  to  the 
terms  and  conditions  of  transportation 
contracts,  rate  tenders  and  Government 
bills  of  lading  (GBL's)  negotiated 
between  MTMC  and  the  broker.  The 
broker  imderstands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  its  meeting  or 
exceeding  all  the  requirements  set  forth 
in  the  current  personal  property 
program,  both  domestic  and/or 
international,  which  ever  is  applicable. 
Brokers  may  participate  in  one  or  both 
programs.  Brokers  must  also  establish 
and  maintain  to  MTMC's  satisfaction, 
sufficient  resoiuces  to  support  its 
proposed  scope  of  operations  and 
service.  Sufficient  resources  include 
equipment,  personnel,  facilities  and 
finances  to  handle  traffic  anticipated  by 
DoD/MTMC  under  the  broker's 
proposed  scope  of  operations  in 
accordance  with  the  service 
requirements  of  the  shipper.  The  broker 
understands  that  MTMC  may  revoke 
approval  at  any  time  upon  discovery  of 
grounds  for  ineligibility  or 


disqualification.  Applications  may  be 
submitted  to  Sylvia  Walker  at, the 
address  shown  above. 

Regulatory  Flexibility  Act 

This  proposed  change  of  prociu^ment 
policy  is  not  considered  rule  making 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  44 
U.S.C.  3501  e^  seq.  does  not  apply 
because  no  information  collection 
requirements  or  records  keeping 
responsibilities  are  imposed  on  offerors, 
contractors,  or  members  of  the  general 
public. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc.  00-31980  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Amend  and  Delete 
Systems  of  Records. 

SUMMARY:  The  Department  of  the  Army 
is  proposing  to  delete  foiu-  systems  of 
records  notices  and  amend  one  in  its 
existing  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
January  17,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  Ft.  Belvoir,  VA  22060-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Aijny  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
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Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  December  12,  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletions: 

A0600-8NGB 
SYSTEM  NAME: 

Standard  Installation/Division 
Personnel  System  Army  National  Guard 
(SIDPERS-ARNG)  (October  18,  1999,  64 
FR  56195). 

REASON: 

Records  have  been  incorporated  into 
A0600-8-23  DAPE,  Standard 
Installation/Division  Personnel  System. 

A060O-6b  TAPC 

SYSTEM  NAME: 

Standard  Installation/Division 
Personnel  System  (SIDPERS)  (February 
22. 1993,  58  FR  10002). 

REASON: 

Records  have  been  incorporated  into 
A0600-8-23  DAPE,  Standard 
Installation/Division  Persoimel  System. 

A0608-4  DAMO 

SYSTEM  NAME: 

Trophy  Firearm  Registration 
(February  22,  1993,  58  FR  10002). 

reason: 

These  records  are  no  longer 
maintained,  and  have  been  destroyed. 

A0640  ARPC 

SYSTEM  NAME: 

Personnel  Management/Action  Officer 
Files  (December  23,  1997,  62  FR  67055). 

REASON: 

ARPC  no  longer  maintains  these 
records.  Records  formerly  in  this  system 
of  records  can  now  be  found  in  A0640- 
10a,  Military  Personnel  Records  Jacket 
(MPRJ)  and  A0640-10b  TAPC,  Official 
Military  Personnel. 

AMENDMENT: 
A0-I95-2A  USACIDC 
SYSTEM  NAME: 

Source  Register  (July  7, 1997,  62  FR 
36266). 

CHANGES: 

*  *  *  *  * 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  'CID  Form  20  voucher'. 


STORAGE: 

Delete  entry  and  replace  with  "Paper 
files  and  electronic  storage  media." 

RETRIEVABIUTY: 

Delete  entry  and  replace  with  "By 
individual's  name,  source  control 
number,  and  Social  Security  Number." 


RETENTION  AND  DISPOSAL: 

Delete  first  sentence. 


A0195-2a  USACIDC  ^ 

SYSTEM  NAME: 

Source  Register. 

SYSTEM  LOCATION: 
PRIMARY  LOCATION: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

Segments  of  the  system  exist  at 
subordinate  elements  of  the  U.S.  Army 
Criminal  Investigation  Command  which 
exercise  local  administrative  and 
technical  control  of  sources.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals,  civilian  or  military, 
who  are  used  as  sources  by  the  U.S. 
Army  Criminal  Investigation  Command. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  cross  indexed  code 
nimibers,  name,  race,  military 
occupational  specialty,  sex,  date  and 
place  of  birth,  home  of  record, 
educational  level,  area  of  utilization, 
civilian  employment,  handler,  letters, 
vouchers,  personal  history, 
performance,  citizenship,  marital  status, 
physical  description,  criminal  history, 
expertise,  talents,  actions  taken,  other 
related  personal  data  and  CID  Form  20 
voucher. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  195-2,  Criminal 
Investigation  Activities;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  monitor  performance  and 
reliability;  to  check  utilization  of 
sources;  to  maintain  an  accounting  of 
expenditures  connected  with  the 
somt;es;  to  answer  Congressional 
inquiries  concerning  misuse  or 
mistreatment  of  sources  or  those  who 
allege  they  are  not  sources;  to  document 
fear-of-life  transfers  for  military  sources. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
foreign  countries  under  the  provisions 
of  Status  of  Forces  Agreements  or 
Treaties. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files  and  electronic  storage 
media. 

RETRIEVABIUTY: 

By  individual's  name,  source  control 
number  and  Social  Security  Number. 

SAFEGUARDS: 

All  information  is  stored  in  locked 
containers  within  secured  buildings; 
information  is  accessible  only  by 
designated  officials  having  a  need 
therefore  in  the  performance  of  official 
duties. 

RETENTION  AND  DISPOSAL: 

At  Headquarters,  U.S.  Army  Criminal 
Investigation  Conmiand,  information 
concerning  other  sources  is  retained  for 
10  years  after  termination  of  source's 
service.  At  locations  of  U.S.  Army 
"Criminal  Investigation  Command, 
source  files  and  cross-index  cards  are 
retained  for  3  years  after  termination  of 
source's  service;  master  source  cards  are 
retained  imtil  no  longer  needed  to 
control  or  facilitate  work.  Destruction  is 
by  shredding.  Retention  period  for 
automated  records  varies  according  to 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command  and  field 
element,  but  total  retention  may  not 
exceed  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
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6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

For  verification  purposes,  individual 
should  provide  the  full  name,  Social 
Security  Number,  date  of  birth,  current 
address,  timeframe  of  being  a  source, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individual  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander, 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  of  birth,  current 
address,  timeframe  of  being  a  source, 
and  signature. 

C0^f^EST1NG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  military  persoimel  records  if 
the  source  is  military,  or  the  civilian 
personnel  records  if  source  is  a  civilian 
employee. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  00-32060  Filed  12-15-00;  8:45  am) 

aiUJNG  CODE  5001-10-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
17.  2001. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17di  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb  .eop  .go  v . 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December.  12,  2000. 
John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Evaluation  of  Independent 
Programs. 

Frequency:  One  tifae. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1,003,  Burden 
Hours:  639. 

Abstract:  The  Rehabilitation  Services 
Administration  (RSA),  in  the  Office  of 
Special  Education  and  Rehabilitation 
Services  (OSERS),  U.S.  Department  of 
Education,  has  funded  a  comprehensive 
two-year  evaluation  of  Parts  B  and  C  of 
the  Centers  for  Independent  Living  (CIL) 
program. 


CIL  programs  promote  a  philosophy 
of  independent  living-consumer  control, 
peer  support,  self-help,  self- 
determination,  equal  access,  and 
individual  and  system  advocacy-the 
goal  is  to  maximize  the  leadership, 
empowerment,  independence,  and 
productivity  of  individuals  with 
disabilities,  and  enhance  the  integration 
and  full  inclusion  of  individuals  with 
disabilities  into  the  mainstream  of 
American  society. 

This  evaluation  will  include 
questionnaire  surveys  of  all  CIL 
directors  and  a  nationally  representative 
sample  of  current  and  former  consumers 
of  CIL  services.  The  study  will  examine 
two  major  areas:  (1)  Consumer 
satisfaction  and  outcomes  of  services, 
and  (2)  systems  advocacy  and  change. 

The  results  of  the  study  will  be  used 
to  complement  Section  704  Annual 
Performance  Report  data;  support  RSA 
Government  Performance  and  Results 
Act  (GPRA)  reportiilg  requirements; 
assist  CILs  to  identify  successful  service 
and  advocacy  strategies;  and  inform 
advocates  and  policy  makers  about  the 
Independent  Living  Programs. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila_Carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-32093  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Goiden  Field  Office;  Notice  of 
Solicitation  for  Financial  Assistance 
Applications;  Million  Solar  Roofs 
Initiative  Small  Grant  Program  for  State 
and  Local  Partnerships 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  solicitation  for 
financial  assistance  applications 
number  DE-PS36-01GO90001 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  aimouncing  its  intention  to 
solicit  applications  for  Million  Solar 
Roofs  Program  for  State  and  Local 
Partnerships.  The  selected  applicants 
will  receive  financial  assistance  under  a 
grant  with  DOE. 

DATES:  The  solicitation  will  be  issued  in 
mid  December,  2000. 
ADDRESSES:  To  obtain  a  copy  of  the 
Solicitation  once  it  is  issued,  interested 
parties  must  access  the  Golden  Field 
Office  Application,  Award  and 
Solicitation  page  at  http:// 
www  .golden,  doe.gov/ 
businessopportunities.html,  click  on 
"solicitations"  and  then  locate  the 
solicitation  number  identified  above. 
DOE  does  not  intend  to  issue  written 
copies  of  the  solicitation. 
SUPPLEMENTARY  INFORMATION:  DOE's 
Million  Solar  Roofs  (MSR)  Initiative  is 
an  initiative  to  install  solar  energy 
systems  on  one  million  U.S.  buildings 
by  2010.  It  w£is  announced  by  President 
Clinton  on  June  26,  1997  in  his  speech 
before  the  United  Nations  Session  on 
Environment  and  Development.  This 
effort  includes  two  types  of  solar  energy 
technology — photovoltaics  that  produce 
electricity  from  sunlight  and  solar 
thermal  panels  that  produce  heat  for 
domestic  hot  water,  space  heating  or 
heating  swimming  pools.  A  key  strategy 
of  the  Initiative  is  to  catalyze  market 
demand  in  local  areas  through  the 
establishment  of  State  and  Local  MSR 
Partnerships.  The  overall  goal  of  this 
solicitation  is  to  assist  State  and  Local 
Partnerships  in  contributing  to  the 
installation  of  one  million  solar  energy 
systems  on  U.S.  rooftops  by  the  year 
2010. 

The  MSR  Partnerships  bring  together 
business,  government  and  comniunity 
organizations,  [e.g.,  solar  energy 
educational  organizations,  or  not-for- 
profit  housing  agencies)  at  the  regional 
level  with  a  commitment  to  install  a 
pre-determined  number  of  solar  energy 
systems.  DOE  provides  access  to  a 
variety  of  financing  options,  training 
and  technical  assistance  from  DOE=s 
existing  infrastructure,  recognition  and 
support,  and  a  link  to  solar  energy 
businesses,  associations  and  related 
industries  that  can  provide  assistance. 
New  MSR  Partnerships  can  declare  their 
intent  to  join  the  Initiative  by  including 
such  a  letter  with  their  application  for 
this  solicitation.  A  complete  description 
of  partnerships  and  their  representative 
activities  can  be  found  on  the  MSR 
website  at  http://www.eren.doe.gov/ 
millionroofs/  DOE's  Office  of  Energy 
Efficiency  and  Renewable  Energy  vnll 


only  consider  proposals  from  interested 
State  and  Local  Partnerships  to  help 
fund  their  MSR  program  development 
and  implementation  activities.  Grant 
awards  will  be  administered  by  the  DOE 
Regional  Offices.  DOE  intends  to 
allocate  a  portion  of  total  available 
funding  to  each  of  the  six  DOE  regions 
based  on  the  number  of  MSR 
Partnerships  and  the  potential  for  new 
partnerships  to  be  established  in  each 
Region.  Applicants  will  only  be 
competing  against  other  partnerships  in 
their  DOE  region.  The  project  or  activity 
must  be  conducted  in  a  designated  MSR 
partnership  community.  Any  member  of 
a  State  or  Local  Partnership,  except 
industry  associations,  can  apply  on 
behalf  of  the  Partnership,  including 
builders,  energy  service  providers, 
utilities,  non-governmental 
organizations,  local  governments,  or 
state  governments.  The  different 
organizations/offices  involved  in  a  State 
or  Local  Partnership  are  encouraged  to 
collaborate  on  their  response  to  this 
solicitation.  There  is  no  cost-sharing 
requirement  for  these  grants  although 
cost-sharing  will  be  favorably 
considered  in  the  selection  process. 
Subject  to  the  availability  of  funds,  20- 
50  awards  totaling  $1,500,000  (DOE 
funding)  in  FY  2001  are  anticipated  to 
be  awarded  as  a  result  of  this 
Solicitation.  DOE  funding  for  individual 
awards  will  be  up  to  $50,000  in  size. 
Solicitation  number  DE-PS36- 
01GO90001  will  include  complete 
information  on  the  program  including 
technical  aspects,  funding,  application 
preparation  instructions,  application 
evaluation  criteria,  and  other  factors 
that  will  be  considered  when  selecting 
applications  for  funding.  No  pre- 
application  conference  is  planned. 
Issuance  of  the  solicitation  is  planned 
for  mid  December,  with  applications 
due  45  days  after  the  solicitation  has 
been  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  McDermott,  Contract  Specialist, 
at  303-275-4732,  e-mail 
jim_mcdermott@nrel.gov.  Responses  to 
questions  will  be  made  by  amendment 
to  the  solicitation  and  will  be  posted  on 
the  DOE  Golden  Field  Office  Home 
Page. 

Issued  in  Golden,  Ck)lorado,  on  December 
7,  2000. 
Jerry  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 

Assistance. 

[FR  Doc.  00-32119  Filed  12-15-00;  8:45  am] 

BILLINGI  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Thursday,  January  4,  2001,  6 
p.m.  to  9:30  p.m. 

ADDRESSES:  College  Hill  Library,  Front 
Range  Community  College,  3705  West 
112th  Avenue,  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda    ■ 

1.  Quarterly  update  by  Colorado 
Department  of  Public  Health  and 
Environment. 

2.  Educational  session  on  earned  value 
system  being  used  with  the  new  Kaiser-Hill 
contract  at  Rocky  Flats. 

3.  Presentation  on  Radionuclide  Soil 
Action  Level  report  regarding  new  science. 

4.  Review  and  approve  EMSSAB 
Stewardship  Workshop  draft 
recommendations. 

5.  Other  Board  business  may  be  conducted 
as  necessary. 

.   Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  in  the 
agenda.  The  Deputy  Designated  Federal 
Ofticer  is  empowered  to  conduct  the  meeting 
in  a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Elach  individual  wishing 
to  make  public  comment  will  be  provided  a 
maximum  of  five  minutes  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Public  Reading  Room  located  at  the 
Office  of  the  Rocky  Flats  Citizens  Advisory 
Board.  9035  North  Wadsworth  Parkway, 
Suite  2250,  Westminister.  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
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operations  for  the  Public  Reading  Room  are 
9:00  a.m.  to  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  December  13, 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  00-32117  Filed  12-15-00;  8:45  am] 
BHXMG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Nuclear  Energy  Research  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Nuclear  Energy  Research 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463,  86  Stat.  770),  requires  that  public 
notice  of  the  meetings  be  announced  in 
the  Federal  Register. 

DATES:  Wednesday,  January  11,  2001, 
10:30  am  to  5:30  pm  and  Thursday, 
January  12,  2001,  8:30  am  to  12:30  pm. 

ADDRESSES:  Crystal  City  Marriott,  1999 
Jefferson  Davis  Highway,  Arlington,  VA 
22206. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Norton  Haberman,  Designated  Federal 
Officer,  Nuclear  Energy  Research 
Advisory  Committee,  U.S.  Department 
of  Energy,  NE-1,  1000  Independence 
Avenue,  SW.,  Washington  DC  20585, 
Telephone  Number  202.586.0136,  E- 
mail:  Norton.Habennan@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  advice  to  the 
Director  of  the  Office  of  Nuclear  Energy, 
Science  and  Technology  (NE)  of  the 
Department  of  Energy  on  the  many 
complex  planning,  scientific  and 
technical  issues  that  arise  in  the 
development  and  implementation  of  the 
Nuclear  Energy  research  program. 

Tentative  Agenda 

Wednesday,  January  11,  2001 

Welcome  remarks 

Status  of  Nuclear  Energy's  FY  2001  Budget 

Overview  of  the  Advanced  Accelerator 

Applications  Program 
Report  of  Task  Force  on  Technical 

Opportunities  for  Increasing  ProUferation 

Resistence  of  Global  Civilian  Nuclear 

Power  Systems  (TOPS) 
Report  of  other  NERAC  Subcommittees  and 

Panels 

Thursday,  January  12,  2001 

Report  of  Subcommittee  on  Generation  IV 
Technology  Planning 


Discussion  of  the  future  of  university 

research  reactors 
Public  comment  period 

Public  Participation:  The  day  and  a  half 
meeting  is  open  to  the  public.  Written 
statements  may  be  filed  with  the  committee 
before  or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should  contact 
Norton  Haberman  at  the  address  or  telephone 
listed  above.  Requests  to  make  oral 
statements  must  be  made  and  received  five 
days  prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statement  in  the  agenda.  The  Chair  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Reading  Room. 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
between  9:a.m.  and  4:p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington,  DC  on  December  13. 
2000. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

IFR  Doc.  00-32118  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  Fiscal  Year  2001 
Broad  Based  Solicitation  for 
Submission  of  Financial  Assistance 
Applications 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  supplemental 
announcement  (01)  to  the  Fiscal  Year 
2001  broad  based  solicitation  for 
submission  of  financial  assistance 
applications  involving  research, 
development,  and  demonstration. 

SUMMARY:  The  Hydrogen  Program  of  the 
DOE  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  is  issuing  a 
Supplemental  Announcement  to  the 
EERE  Fiscal  Year  2001  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonstration,  DE-PS36-01GO90000, 
dated  November  27,  2000.  Under  this 
Supplemental  Annoimcement,  DOE  is 
seeking  proposals  that  can  advance  cmd 
demonstrate  the  use  of  fuel  cell 
technology  in  hydrogen-powered, 
mobile,  undergroimd  mining  vehicles. 
DOE  is  proposing  to  undertake  this 
effort  under  the  provisions  of  the 
Hydrogen  Future  Act  of  1996.  DOE 
anticipates  selecting  one  Application  for 
negotiation  of  an  award  under  this 


Supplemental  Annoimcement.  The 
award  will  be  a  Cooperative  Agreement 
with  a  term  to  be  determined  based 
upon  the  proposed  demonstration  time 
frame  of  the  selected  Applicant.  A 
minimum  cost  share  of  50%  of  the  total 
project  costs  is  required  for  an 
Application  to  be  considered  for  award 
under  this  Supplemental 
Announcement. 

All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  in  Mid — 
December,  2000.  The  closing  date  of  the 
Supplemental  Announcement  is 
February  15,  2001. 

ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
h  ttp  ://www.goIden .  doe.gov/ 
businessopportunities.btml  xmder 
"Solicitations". 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Johnson,  Contract  Specialist,  at 
Facsimile  303-275-4788  or  e-mail 
ShirIey_fohnson@nrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
8,  2000. 

Jerry  L.  Zimmer, 

Procurement  Director,  Golden  Field  Office. 
[FR  Doc.  00-32120  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ICOO-588-001,  FERC-588] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

December  12,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (0MB)  and  request  for 
comments. 

SUMMARY:  The  Federal  Regulatory 
Commission  (Commission)  has 
submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
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should  address  a  copy  of  those 
comments  to  the  commission,  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
September  5,  2000  (65  FT^  53709)  and 
made  this  notation  in  its  submission  to 
OMB. 

DATES:  Comments  regarding  this 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  17,2001. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer,  725  17th  Street  NW., 
Washington,  DC  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission,  Office 
of  the  Chief  Information  Officer, 
Attention:  Mr.  Michael  Miller,  888  First 
Street,  NE.,  Washington,  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208-1415  and  by  e-mail  at 
mike. miUer@f ere. fed.  us. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Infonnation:  FERC- 
588,  "Emergency  Natiiral  Gas 
Transportation,  Sale  and  Exchange 
Transactions." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0144.  The 
Commission  is  requesting  reinstatement, 
with  change,  of  the  previously  approved 
data  collection  for  which  approval 
expired  July  31,  2000,  and  a  three-year 
approval  of  the  collection  of  data.  This 
is  a  mandatory  information  collection 
requirement  and  the  Commission  does 
not  consider  the  information  to  be 
confidential. 

4.  Necessity  of  Collection  of 
information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  of  Section  7(c)  of  the  Natural 
Gas  Act  (Pub.  L.  75-688)  and  provisions 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

Under  the  NGA,  a  natural  gas 
company  must  obtain  Commission 
approval  to  engage  in  the  transportation, 
sale  or  exchange  of  natural  gas  in 
interstate  commerce.  However,  section 
7(c)  exempts  from  certificate 
requirements  "temporary  acts  or 
operations  for  which  the  issuance  of  a 
certificate  will  not  be  required  in  the 
public  interest."  The  NGPA  also 
provides  for  non-certificated  interstate 
transactions  involving  intrastate 


pipelines  and  local  distribution 
companies. 

A  temporary  operation,  or  emergency, 
is  defined  as  any  situation  in  which  an 
actujd  or  expected  shortage  of  gas 
supply  would  require  an  interstate 
pipeline  company,  intrastate  pipeline, 
or  local  distribution  company,  or 
Hinshaw  pipeline  to  curtail  deliveries  of 
gas  or  provide  less  than  the  projected 
level  of  service  to  the  customer.  The 
natural  gas  companies  file  the  necessary 
information  with  the  Commission  so 
that  it  may  determine  if  the  transaction/ 
operation  qualifies  for  exemption.  A 
report  within  forty-eight  hours  of  the 
commencement  of  the  transportation, 
sale  or  exchange,  or  a  request  to  extend 
the  sixty-day  term  of  the  emergency 
transportation  if  needed,  and  a 
termination  report  are  required.  The 
data  required  to  be  filed  for  the  forty- 
eight  hour  report  is  specified  by  18  CFR 
284.270. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  15  natural  gas 
pipeline  companies. 

6.  Estimated  Burden:  150  total  burden 
hours,  15  respondents,  15  responses 
annually,  10  hours  per  response. 

Statutory  Authority:  Section  7(c)  of  the 
NGA  (15  U.S.C.  717-717W)  and  provisions  of 
NGPA  (15  U.S.C.  3301-3432). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32084  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-331-000  and  RP01-23- 
000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Technical 
Conference 

December  12,  2000. 

On  June  15,  2000,  Algonquin  Gas 
Transmission  Company  (Algonquin) 
submitted  a  filing  to  comply  with  Order 
No.  637.  Several  parties  have  protested 
various  aspects  of  Algonquin's  filing. 
Subsequently,  on  October  2,  2000, 
Algonquin  submitted  a  filing  in  Docket 
No.  RPOl-23-000  to  comply  with  Order 
Nos.  587-G  and  587-L.  The 
Commission  accepted  the  587-L  filing 
subject  to  further  consideration  in 
Algonquin's  Order  No.  637  compliance 
proceeding. 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 
raised  by  Algonquin's  filings  will  be 


held  on  Wednesday,' January  10,  2001, 
at  10  a.m.  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Parties  protesting  aspects  of  Algonquin's 
filings  should  be  prepared  to  discuss 
alternatives. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32073  Filed  12-15-00;  8:45  am) 

nUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  RP01-23-002] 

Algonquin  Transmission  Corporation; 
Notice  of  Compliance  Rling 

December  12,  2000. 

Take  notice  that  on  November  27, 
2000,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  on  November  1.  2000: 

Sub  First  Revised  Sheet  No.  671 
Sub  First  Revised  Sheet  No.  672 

Algonquin  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  October  27  Order,  "Order 
on  Filings  to  Establish  Imbalance 
Netting  and  Trading  Pursuant  to  Order 
Nos.  587-G  and  587-L  [93  FERC 
161,903  (2000)]. 

Algonquin  also  states  that  copies  of 
the  filing  were  mailed  to  all  affected 
customers  and  interested  state 
conunissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
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paper.  See,  18  CFR  385.2001{a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32076  Filed  12-15-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -332-000] 

Allegheny  Energy  Supply  Hunlock 
Creek,  LLC;  Notice  of  Issuance  of 
Order 

December  12,  2000. 

Allegheny  Energy  Supply  Hunlock 
Creek,  LLC  (Allegheny)  submitted  for 
filing  a  rate  schedule  under  which 
Allegheny  will  engage  in  wholesale 
electric  power  and -energy  transactions 
at  market-based  rates.  Allegheny  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Allegheny 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Allegheny. 

On  December  11,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciu'ities  or  assumptions  of 
liability  by  Allegheny  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NfE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for.  hearing  within 
this  period,  Allegheny  is  authorized  to 
issue  securities  and  assimie  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  Allegheny's  issuances  of 
seciirities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
11,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fi'om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http: 
//www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32130  Filed  12-15-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-0151 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

December  12,  2000. 

Take  notice  that  on  December  4,  2000, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  Agreement  to  a  recently  filed 
negotiated  rate  transaction: 

rTS-2  Service  Agreement  No.  70069  t)etween 
Columbia  Gulf  Transmission  Company  and 
Matrix  Oil  &  Gas,  Inc.  dated  November  17, 
2000. 

Columbia  Gulf  states  that 
transportation  service  which  was 
scheduled  to  commence  upon 
Commission  approval. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 


web  at  http://www.ferc.fed.us/onIine/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere.  fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32086  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -177-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Tariff  Filing 

December  12,  2000. 

Take  notice  that  on  December  6,  2000, 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
112,  with  an  effective  date  of  February 
1.2001. 

Cove  Point  states  that  the  purpose  of 
the  instant  filing  is  to  propose  a  new 
tariff  provision  which  will  permit  Cove 
Point,  imder  certain  limited 
circumstances,  to  reserve  capacity  for 
futiu^  expansion  projects.  Cove  Point 
states  that  its  proposed  tariff  revisions 
are  consistent  with  current  Commission 
policy  that  pipelines  may  reserve 
certain  capacity  for  future  expansion 
projects  in  a  not  unduly  discriminatory 
manner. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  of  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
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lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wv\nv.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32080  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-3641-000  and  EROO- 

3641-001] 

The  Dayton  Power  and  Light  Company; 
Notice  of  Issuance  of  Order 

December  12,  2000. 

The  Dayton  Power  &  Light  Company 
(DP&L)  submitted  for  filing  a  rate 
schedule  under  which  DP&L  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  DP&L 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
DP&L  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  DP&L. 

On  December  7,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issueuices  of  securities  or  assumptions  of 
liability  by  DP&L  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  DP&L  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  res'?rves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  DP&L's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
protests,  as  set  forth  above,  is  January  8, 
2001. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32123  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-361 9-000,  EROO-3619- 
001 ;  EROO-3620-000.  EROO-3620-001 ; 
EROO-3621-000,  EROO-3621-001;  EROO- 
374&-000.  EROO-3746-001 .  and  EROO-3746- 
002] 

Dominion  Nuclear  Marketing  11,  inc., 
Dominion  Nuclear  Marketing  I,  Inc., 
Dominion  Nuclear  Connecticut,  Inc., 
Dominion  Nuclear  Marketing  III,  LLC; 
Notice  of  Issuance  of  Order 

December  12,  2000. 

Dominion  Nuclear  Marketing  II,  Inc., 
Dominion  Nuclear  Marketing  I,  Inc., 
Dominion  Nuclear  Connecticut,  Inc.  and 
Dominion  Nuclear  Marketing  III,  L.L.C. 
(collectively  hereafter  "Applicants") 
submitted  for  filing  rate  schedules 
under  which  the  Applicants  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  The 
Applicants  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  the  Applicants  requested  that 
the  Conunission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  ftiture 
issuances  of  securities  and  assumptions 
of  liability  by  the  Applicants. 

On  December  7,  2000,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
Uability  by  the  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  the  Applicants  are 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
Applicants,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Conunission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  the  Applicants'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32122  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-632-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Technical  Conference 

December  12,  2000. 

In  the  Commission's  order  issued  on 
October  31,  2000, '  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday. 
January  11,  2001,  at  10  a.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32075  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


•93  FERC  61.119  (2000). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -174-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  12,  2000. 

Take  notice  that  on  December  4,  2000, 
Dominion  Transmission  Inc.  (DTI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1 , 
the  following  revised  tariff  sheets,  with 
an  effective  date  of  January  1 ,  2001 : 

First  Revised  Sheet  No.  256 
First  Revised  Sheet  No.  2200 
First  Revised  Sheet  No.  2203 
First  Revised  Sheet  No.  2204 
First  Revised  Sheet  No.  2205 
First  Revised  Sheet  No.  2206 
First  Revised  Sheet  No.  2207 
First  Revised  Sheet  No.  2208 
First  Revised  Sheet  No.  2209 
Original  Sheet  No.  2210 
Original  Sheet  No.  2211 
Original  Sheet  No.  2212 

DTI  states  that  it  is  proposing  changes 
to  its  Rate  Schedule  IT  and  its  E- 
SCRIPT  System  Contact  Information  and 
the  E-SCRIPT  System  User  Request 
Form.  The  proposed  changes  to  Rate 
Schedule  IT  are  not  substantive  but 
would  simply  renumber  tariff  sections. 
DTI  states  that  its  changes  to  the  tariff 
for  E-SCRIPT  related  matters  revise 
DTI's  E-SCRIPT  tariff  form  and  make 
various  administrative  and  ministerial 
language  changes  required  to  update  the 
tariff  for  recent  technological  changes. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flle  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 


be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32078  Filed  12-15-00;  8:45  am] 

BiLUNG  CODE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-1 -22-004] 

Dominion  Transmission,  Inc.;  Notice  of 
Report  of  Refunds 

December  12.  2000. 

Take  notice  that  on  November  30, 
2000,  Dominion  Transmission,  Inc. 
(DTI)  (formerly  CNG  Transmission 
Corporation)  tendered  for  filing  its 
report  of  refunds  attributable  to  the 
resolution  of  the  captioned  proceedings. 
DTI  states  that  the  reported  refunds  and 
billing  adjustments  reflect  DTI's 
implementation  of  the  rates  contained 
in  the  Commission  Order  dated  Jime  16, 
2000. 

DTI  states  that  the  purpose  of  this 
filing  is  to  report  refimds  and  billing 
adjustments,  with  associated  interest, 
that  DTI  made  on  November  1,  2000, 
and  November  6,  2000.  DTI  further 
states  that  these  refunds  and  billing 
adjustments  were  made  as  a  result  of 
DTI's  implementation  of  the 
Commission's  orders  dated  June  16, 
2000  and  October  2,  2000,  in  Docket 
Nos.  TMOO-1-22-000,  et  al.  91  FERC 
H  61,281  (2000)  and  93  FERC  f  61,010 
(2000). 

DTI  states  that  copies  of  its  report  and 
summary  workpapers  are  being  mailed 
to  affected  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  19,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 


Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32082  Filed  12-15-00;  8:45  am] 

BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-015J 

Dominion  Transmission,  inc.;  Notice  or 
Proposed  Changes  in  FERC  Gas  Tariff 

December  12,  2000. 

Take  notice  that  on  December  4,  2000, 
Dominion  Transmission  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  revised  tariff  sheet,  with 
an  effective  date  of  September  23,  2000. 

Substitute  Original  Sheet  No.  1401 

DTI  states  that  the  purpose  of  this 
filing  is  to  incorporate  an  approved 
tariff  sheet  from  DTI's  Second  Revised 
Volume  No.  1  into  DTI's  ciurently 
effective  Third  Revised  Volume  No.  1. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
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Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32085  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-241-000] 

Dulce  Energy  Washoe,  LLC;  Notice  of 
Issuance  of  Order 

December  12.  2000. 

Dxdce  Energy  Washoe,  LLC  (Duke 
Washoe)  submitted  for  filing  a  rate 
schedule  under  which  Duke  Washoe 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Duke  Washoe  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Duke  Washoe 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Duke 
Washoe. 

On  December  8,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Duke  Washoe  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Dtike  Washoe  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Didte  Washoe's  issuances  of 
securities  or  assumptions  of  liability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32128  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -140-000] 

Dynegy  Dansltammer,  L.L.C.;  Notice  of 
Issuance  of  Order 

December  12,  2000. 

Dynegy  Danskammer,  L.L.C.  (Dynegy 
Danskammer)  submitted  for  filing  a  rate 
schedule  imder  which  Dynegy 
Danskammer  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates.  Dynegy 
Danskammer  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Dynegy  Danskammer 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Dynegy 
Danskammer. 

On  December  5,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Dynegy  Danskammer  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Dynegy  Danskammer  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 


within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
piuposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showrlng  that  neidier 
public  nor  private  interests  will  be 
adversely  a^ected  by  continued 
approval  of  Dynegy  Danskammer's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
5.  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32126  Filed  12-15-00;  8:45  am) 

aajJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-141-000] 

Dynegy  Roseton,  LLC;  Notice  of 
Issuance  of  Order 

December  12,  2000. 

Dynegy  Roseton,  L.L.C.  (Dynegy 
Roseton)  submitted  for  filing  a  rate 
schedule  under  which  Dynegy  Roseton 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Dynegy  Roseton  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Dynegy 
Roseton  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Dynegy  Roseton. 

On  December  7,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Dynegy  Roseton  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  bearing  witbin 
this  period,  Dynegy  Roseton  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such . 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Dynegy  Roseton's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32127  Filed  12-15-00;  8:45  am] 

BIUJNG  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -324-000] 

Fulton  Cogeneration  Associates,  LP.; 
Notice  of  Issuance  of  Order 

December  12.  2000. 

Fulton  Cogeneration  Associates,  L.P. 
(Fulton)  submitted  for  filing  a  rate 
schedule  under  which  Fulton  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Fulton  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Fulton  requested  that  the 
Conmiission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Fulton. 

On  December  7,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 


or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Fulton  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Fulton  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Fulton's  issuances  of 
seciuities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  httpJ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32129  Filed  12-15-00;  8:45  am] 

HLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskxi 


[Docket  No.  EROO-3604-000  and  EROO- 
3604-001] 

Georgia-Pacific  Corporation;  Notice  of 
Issuance  of  Order 

December  12,  2000. 

Georgia-Pacific  Corporation  (Georgia- 
Pacific)  submitted  for  filing  a  rate 
schedule  imder  which  Georgia-Pacific 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Georgia-Pacific  also  requested 
waiver  of  various  Commission 
regidations.  In  particular,  Georgia- 
Pacific  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 


securities  and  assumptions  of  liability      ' 
by  Georgia-Pacific. 

On  December  8,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Georgia-Pacific  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Georgia-Pacific  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assimiption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tfle  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJFfected  by  continued 
approval  of  Georgia-Pacific's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32121  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-371 7-000  and  EROO- 
3717-001] 

MIrabito  Gas  &  Electric,  Inc.;  Notice  of 
Issuance  of  Order 

December  12,  2000. 

Mirabito  Gas  &  Electric,  Inc. 
(Mirabito)  submitted  for  filing  a  rate 


schedule  under  which  Mirabito  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Mirabito  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Mirabito  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Mirabito. 

On  December  8,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Mirabito  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  (18  CFR  385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Mirabito  is  authorized  to 
issue  securities  and  assume  obhgations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  ajffected  by  continued 
approval  of  Mirabito 's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32124  Filed  12-15-00;  8:45  am) 

BILUNG  COOC  6717-01-*! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -178-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  12.  2000. 

Take  notice  that  on  December  6,  2000, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  January  6,  2001: 

Fifth  Revised  Sheet  No.  135D 
Tenth  Revised  Sheet  No.  144 

Northern  states  that  the  purpose  of 
this  filing  is  to  modify  Northern's  FDD 
and  IDD  Rate  Schedules  applicable  to 
firm  and  interruptible  storage  services  to 
provide  increased  service  flexibility  and 
enhance  market  liquidity  through  the 
addition  of  eight  (8)  points  available  for 
receipt  and  delivery  of  storage  services. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32081  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -173-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

December  12,  2000. 

Take  notice  that  on  December  5.  2000. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volimie  No.  1, 
the  following  tariff  sheets  to  be  effective 
December  22.  2000. 

Sixth  Revised  Sheet  No.  51 
Fifth  Revised  Sheet  No.  52 
Second  Revised  Sheet  No.  52A 
Third  Revised  Sheet  No.  55 
Fourth  Revised  Sheet  No.56 
First  Revised  Sheet  No.  56A 
Fourth  Revised  Sheet  No.  73 
Second  Revised  Sheet  No.  73A 

Questar  stated  that  the  pmpose  of  this 
filing  is  to,  at  customers  request, 
simplify  the  process  used  in  bidding  for 
unsold  capacity  on  Questar's  pipeline 
system. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001  (a)(l)(iii)  and  the  instinictions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Davis  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32077  Filed  12-15-00;  8:45  am] 

BILUNG  COOE  6717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -137-000] 

Tenaska  Alabama  II  Partners,  LP.; 
Notice  of  Issuance  of  Order 

December  12.  2000. 

Tenaska  Alabama  II  Partners.  L.P. 
(Tenaska  Alabama)  submitted  for  filing 
a  rate  schedule  under  which  Tenaska 
Alabama  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates.  Tenaska  Alabama 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Tenaska  Alabama  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future    ' 
issuances  of  securities  and  assumptions 
of  liability  by  Tenaska  Alabama. 

On  December  8,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  AppUcations, 
Office  of  Markets.  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Tenaska  Alabama  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Tenaska  Alabama  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Tenaska  Alabama's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 


also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  00-32125  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-468-000  and  RP01-25- 
000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Technical 
Conference 

December  12,  2000. 

On  August  15,  2000,  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  (Texas  Eastern)  filed  to  comply 
with  Order  No.  637.  A  number  of  parties 
have  protested  various  aspect  of  Texas 
Eastern's  filing.  Subsequently,  on 
October  2,  2000,  Texas  Eastern 
submitted  a  filing  in  Docket  No.  RPOl- 
25-000  to  comply  with  Order  No.  587- 
L.  The  Commission  accepted  the  587-L 
filing  subject  to  further  consideration  in 
Texas  Eastern's  Order  No.  637 
compliance  proceeding. 

Take  notice  that  the  technical 
conference  to  discuss  the  various  issues 
raised  by  Texas  Eastern's  filing  will  be 
held  on  Tuesday,  January  9,  2001,  at 
10:00  am,  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Parties  protesting  aspects  of  Texas 
Eastern's  filing  should  be  prepared  to 
discuss  alternatives. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  00-32074  Filed  12-15-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-8^-006] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Chianges  in  FERC 
Gas  Tariff 

December  12,  2000. 

Take  notice  that  on  December  4,  2000, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  a  corrected 


electronic  version  of  a  notice  that 
should  have  accompanied  its  November 
13,  2000  filing  in  First  Revised  Volume 
No.  1,  Substitute  First  Revised  Sheet  No. 
126  and  Second  Substitute  First  Revised 
Sheet  No.  278. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Order  issued  on  October 
30,  2000, 1  in  Docket  No.  RPOO-83-004 
and  RPOO-83-005,  implementing  a  new 
summer  no-notice  (SNS)  service  on  the 
Texas  Gas  system.  Texas  Gas  also  states 
that  the  November  13,  2000  filing  was 
noticed  as  having  been  filed  on 
November  21,  2000,  whereas  the  actual 
filing  date  was  November  13,  2000. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers, 
interested  state  commissions,  and  those 
parties  appearing  on  the  official  service 
list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32087  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-^1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-175-000] 

Total  Peaking  Services,  LLC;  Notice 
of  Tariff  Change 

December  12,  2000. 

Take  notice  that  on  December  5,  2000, 
Total  Peaking  Services,  L.L.C.  (Total 
Peaking),  tendered  for  filing  as  part  of 
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its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariffs,  with  an 
effective  date  of: 

Revised  Tariff  Sheets  Nos.  64  and  82 

Total  Peaking  states  that  the  Revised 
Sheets  remove  language' from  Total 
Peaking's  Tariff  that  currently  subjects 
customers  to  imbalance  penalties. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  aveiilable  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wwfw.ferc.fed. us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32079  Filed  12-15-00;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -434-000] 

Wisconsin  Public  Service  Corporation; 
Notice  of  issuance  of  Order 

December  12,  2000. 

Wisconsin  Public  Service  Corporation 
(WPSC)  submitted  for  filing  a  rate 
schedule  under  which  WPSC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  WPSC  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  WPSC  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  WPSC. 

On  December  7,  2000,  pursuant  to 
delegated  authority,  the  Director, 


Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  WPSC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  WPSC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  v«th  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  WPSC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32131  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC  Docket  Nos.  CP01 -22-000  and  No 
CP01 -23-000;  CSLC  EIR  No.  703.  BLM 
Reference  No.  CACA-42662] 

North  Baja  Pipeline,  LLC;  Notice  of 
Intent/Preparation  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Report  for  the  Proposed  North  Baja 
Pipeline  Project.  Request  tor 
Comments  on  Environmental  Issues, 
and  Notice  of  Public  Scoping  Meetings 
and  Site  Visit 

December  12,  2000. 

The  staffs  of  the  Federal  Energy 
Regulatory  commission  (FERC  or 
Commission)  and  the  California  State 
Lands  Commission  (CSLC)  will  jointly 
■  prepare  an  environmental  impact 
statement/report  (EIS/EIR)  that  will 
discuss  the  environmental  impacts  of 
North  Baja  Pipeline,  LLC's  (NBP) 
proposed  North  Baja  Pipeline  Project  in 
La  Paz  County,  Arizona,  and  Riverside 
and  Imperial  Counties,  California. i  The 
North  Baja  Pipeline  Project  would 
involve  the  construction  and  operation 
of  about  79.8  miles  of  36-  and  30-inch- 
diameter  pipeline  and  a  new  18,810- 
horsepower  (hp)  compressor  station. 
The  FERC  will  use  this  EIS/EIR  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
convenience  and  necessity.  The  CSLC 
will  use  the  docimient  to  consider 
NBP's  application  for  leasing  the  State's 
Sovereign  and  School  Lands  for  the 
pipeline. 

The  FERC  will  be  the  lead  Federal 
agency  in  the  preparation  of  this  EIS/ 
EIR  while  the  CSLC  will  be  the  State 
Lead  Agency  for  California.  The  joint 
document,  which  will  avoid  much 
duplication  of  environmental  analyses, 
will  satisfy  the  requirements  of  both  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  California 
Enviromnental  Quality  Act  (CEQA). 

If  you  are  a  landow^ner  receiving  this 
notice,  you  may  be  contacted  by  a  NBP 
representative  about  the  acquisition  of 
an  easement  to  construct,  operate,  and 
maintain  the  proposed  facilities.  The 
pipeline  company  would  seek  to 
negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 


'  NBP's  applications  in  Docket  Nos.  CPOl-22-000 
and  CPOl-23-000  were  filed  with  the  FERC  under 
sections  7{cl  and  3  of  the  Natural  Gas  Act, 
respectively. 
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initiate  condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facihty  on  My  Land?  What  Do  I  Need 
To  Know?"  should  have  been  attached 
to  the  project  notice  NBP  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  www.ferc.fed.us). 

This  notice  is  being  sent  to  affected 
landowners  along  NBP's  proposed  and 
alternative  routes;  Federal,  state,  and 
local  government  agencies;  elected 
officials:  environmental  and  public 
interest  groups;  Indian  tribes  that  might 
attach  reUgious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effect;  local  libraries, 
newspapers,  and  television  stations; 
commentors  on  the  FERC  Notice  of 
Application;  and  the  commission's  list 
of  parties  to  the  proceeding. 
Government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern.  Additionally,  with  this  notice 
we  2  are  asking  other  Federal,  state, 
local,  and  tribal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues  to 
cooperate  with  us  in  the  preparation  of 
the  EIS/EIR.  These  agencies  may  choose 
to  participate  once  they  have  evaluated 
NBP's  proposal  relative  to  their 
responsibilities.  Agencies  who  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  described  later  in  this  notice. 

Because  of  the  federally-managed 
land  that  the  proposal  would  affect, 
NBP  has  filed  a  right-of-way  application 
with  the  El  Centro  Field  Office  of  the 
Bureau  of  Land  Management  (BLM).  As 
part  of  considering  NBP's  application, 
the  BLM  has  agreed  to  meet  its  NEPA 
responsibilities  by  participating  as  a 
cooperating  agency  in  the  preparation  of 
this  EIS/EIR.  Also,  the  BLM  will 
consider  a  plan  amendment  which  may 
be  necessary  for  pipeline  construction 
outside  of  the  designated  utility 
corridors  as  described  in  the  California 
Desert  Conservation  Area  Plan,  1980  (as 
amended). 

Summary  of  the  Proposed  Project 

NBP's  proposed  action  consists  of  the 
construction  and  operation  of: 

•  About  79.8  miles  of  36-inch- 
diameter  (11.5  miles)  and  30-inch- 


diameter  (68.3  miles)  natural  gas 
pipeline  (North  Baja  Pipeline)  extending 
fi-om  an  interconnection  with  El  Paso 
Natural  Gas  Company  (El  Paso)  in  La 
Paz  County,  Arizona,  through  Riverside 
and  Imperial  Counties,  California,  to  an 
interconnection  at  the  international 
border  between  the  United  States  and 
Mexico; 

•  A  new  compressor  station 
(Ehrenburg  Compressor  Station) 
consisting  of  three  6,270-hp,  gas-fired 
centrifugal  compressor  imits  (with  one 
additional  6,270-hp  spare  unit)  at  the  El 
Paso  interconnect  in  La  Paz  County, 
Arizona; 

•  Two  meter  stations,  one  at  the 
interconnect  with  El  Paso  at  the 
Ehrenberg  Compressor  Station  site 
(Ehrenberg  Meter  Station)  and  one  in 
Imperial  County,  California  near  the 
interconnect  at  the  international  border 
(Ogilby  Meter  Station);  and 

•  A  pig  launcher  facility  at  the 
Ehrenberg  Compressor  Station  site;  a  pig 
receiver  facility  at  the  Ogilby  Meter 
Station  site;  and  a  separate  pig 
launcher/receiver  facility  (Rarmells 
Trap)  in  Riverside  County,  California. 

Tne  general  location  of  the  major 
project  facilities  is  shown  in  appendix 

1.3 

In  addition,  NPB  requests  in  Docket 
No.  CPOl-23-000  a  Presidential  Permit 
to  site,  construct,  operate,  and  maintain 
pipeline  facilities  at  the  international 
border  between  the  U.S.  and  Mexico. 

The  proposed  facilities  would  be  used 
to  transport  500  million  cubic  feet  per 
day  of  natural  gas  fi-om  the  proposed 
interconnect  with  the  existing  El  Paso 
pipeline  to  the  U.S. /Mexico  border 
where  it  would  interconnect  with  a  new 
pipeline,  Gasoducto  Bajanorte,  to  be 
constructed  by  Sempra  Energy  Mexico 
(Sempra).  The  natural  gas  would  then  be 
transported  westward  on  the  Gasoducto 
Bajanorte  pipeline  to  an  intercormection 
with  the  existing  Transportadora  de  Gas 
Natural  de  Baja  California  (TGN) 
pipeline  in  Baja  California,  Mexico.  The 
TGN  pipeline  extends  from  Rosarita, 
Mexico  to  an  interconnection  with  San 
Diego  Gas  and  Electric  Company 
pipeline  facilities  at  the  San  Diego/ 
Tijuana  border.  The  natural  gas 
transported  on  these  pipelines  would 
supply  existing  and  planned  power 
plants  in  Mexico  that  would  serve 
electric  power  demand  in  northern  Baja 


*  "We,"  "us."'  and  "our"  refer  to  the  staffs  of  the 
FERC's  Office  of  Energy  Projects  and  the  CSLC 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  N.E.,  Room  2A.  Washington,  DC  20426.  or 
call  (202)  208-1371.  For  instructions  on  connecting 
to  RIMS,  refer  to  the  page  10  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


California,  Mexico,  and  western  U.S. 
markets. 

The  North  Baja  Pipeline  Project  is 
scheduled  to  be  in  service  in  September 
2002.  Construction  is  scheduled  to  take 
place  between  April  and  September 
2002,  although  construction  may  occur 
outside  this  time  period.  The 
approximate  duration  of  construction  is 
6  months  for  the  compressor  station  and 
4  months  for  the  pipeline. 

Land  Requirements  for  Construction 

Construction  of  NBP's  proposed 
facilities  would  affect  a  total  of  about 
942.2  acres  of  land.  Following 
construction,  about  457.3  acres  would 
be  retained  as  permanent  right-of-way. 
The  remaining  484.9  acres  of  temporary 
work  space  would  be  restored  and 
allowed  to  revert  to  former  use. 

The  nominal  construction  right-of- 
way  for  pipeline  would  be  80  feet  wide, 
witb  50  feet  retained  as  permanent 
right-of-way.  However,  where  the 
pipeline  is  proposed  for  construction 
within  18th  Avenue  on  the  southern 
outskirts  of  Blythe,  California  (about  7.6 
miles),  the  nominal  construction  right- 
of-way  would  be  about  60  feet,  with  5 
feet  retained  as  permanent  right-of-way. 
About  63  percent  of  the  pipeUne  route 
would  abut  or  overlap  existing  road  or 
powerline  rights-of-way.  Additionally,  a 
tot£il  of  about  70  percent  of  the  land 
affected  by  construction  and  operation 
of  the  North  Baja  Pipeline  Project  would 
be  on  public  lands  managed  by  the  BLM 
(59  percent),  the  CSLC  (1  percent),  or 
California  counties  (10  percent). 

The  Ehrenberg  Compressor  Station, 
Ehrenberg  Meter  Station,  and  a  pig 
laimcher  would  be  constructed  on  12.4 
acres  of  land  within  an  approximate  80- 
acre  site  has  been  acquired  by  NBP.  The 
Raimells  Trap  pig  launcher/receiver 
facility  would  be  constructed  on  a  0.7- 
acre  site  that  would  be  leased/acquired 
from  a  private  landowner.  The  Ogilby 
Meter  Station  and  a  pig  receiver  would 
be  constructed  on  a  0.9-acre  site  that 
would  be  leased  from  the  BLM. 
Mainline  valves  would  be  installed 
within  each  of  these  aboveground 
facilities  and  another  four  mainline 
valves  woidd  be  spaced  as  required 
within  the  permanent  pipeline  right-of- 
way  along  the  pipeline  route. 

The  EIS/EIR  Process 

NEPA  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  The  CSLC,  as  State  Lead 
Agency  for  California,  is  required  to 
consider  the  same  potential  impacts 
within  the  State  of  California  under 
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CEQA.  The  EIS/EIR  we  are  preparing 
will  give  both  the  FERC  and  the  CSLC 
the  information  we  need  to  do  that. 

NEPA  and  CEQA  also  require  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS/EIR  on  the  important 
environmental  issues.  By  this  notice,  we 
are  requesting  public  comments  on  the 
scope  of  the  issues  to  be  analyzed  and 
presented  in  the  EIS/EIR.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS/EIR. 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
a  Draft  EIS/EIR.  The  Draft  EIS/EIR  will 
be  mailed  to  Federal,  state,  and  local 
government  agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Indian  tribes;  affected 
landowners;  local  libraries,  newspapers, 
and  television  stations;  other  interested 
parties;  and  the  Commission's  official 
service  list  for  this  proceeding.  We  will 
consider  all  comments  on  the  Draft  EIS/ 
EIR  and  revise  the  document,  as 
necessary,  before  issuing  a  Final  EIS/ 
EIR.  The  Final  EIS/EIR  will  include  our 
response  to  all  comments  received. 

Currently  Identified  Environmental 
Issues 

The  EIS/EIR  will  discuss  impacts  that 
could  occur  as  a  residt  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  that  we 
think  deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  NBP.  This 
preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Geology  and  Soils: 

—  Assessment  of  potential  geologic 
hazards. 

—  Effect  on  prime  farmland  soils. 

—  Desert  construction,  erosion 
control,  and  restoration. 

•  Water  Resources  and  Wetlands: 

—  Directional  drill  of  the  Colorado 
River  eind  All  American  Canal. 

—  Dry  crossings  of  irrigation  canals 
and  drains  in  the  Palo  Verde 
Irrigation  District. 

—  Open-cut  crossings  of  579  dry 
washes. 

—  Effect  on  2.5  acres  of  wetlands. 

•  Vegetation  and  Wildlife: 

—  Effect  on  573.2  acres  of  Sonoran 
creosote  bush  scrub. 

—  Effect  on  96.9  acres  of  desert  wash 
woodland. 

•  Endangered  and  Threatened  Species: 


—  Potential  effect  on  9  federally 
listed  species  (including  the  desert 
tortoise). 

—  Potential  effect  on  31  state-listed 
species. 

•  Cultural  Resources: 

—  Effect  on  historic  and  prehistoric 
sites. 

—  Native  American  and  tribal 
concerns. 

•  Land  Use.  Recreation,  and  Visual 

Resources: 

—  Temporary  effect  on  13.8  acres  of 
agricultural  land. 

—  Permanent  conversion  of  13.1 
acres  of  land  fi-om  agricultural  to 
industrial  use. 

—  Temporary  disturbance  to 
residents  who  use  18th  Avenue  as 
access  to  their  homes  and 
businesses. 

—  Effect  on  about  56  miles  of  public 
land. 

—  Amendment  to  the  California 
Desert  Conservation  Area  Plan. 

—  Visual  impacts. 

•  Socioeconomics: 

—  Potential  effects  on  transportation 
and  traffic. 

—  Effects  of  construction  workforce 
demands  on  public  services  and 
temporary  housing. 

•  Air  Quality  and  Noise: 

—  Effects  on  local  air  quality  and 
noise  enviroimient  fi-om 
construction  and  operation  of  the 
Ehrenberg  Compressor  Station. 

•  Reliability  and  Safety: 

—  Assessment  of  hazards  associated 
with  natural  gas  pipelines. 

•  Alternatives: 

—  Assessment  or  alternative  routes 
and  existing  systems  to  reduce  or 
avoid  environmental  impacts. 

—  Route  alternatives  in  the  Blythe 
and  Cibola  areas. 

—  Deviations  from  California  Desert 
Conservation  Area  Desert  Plan 
designated  Utility  Corridor  J. 

•  Cumulative  Impact: 

—  Assessment  of  the  effect  of  the 
proposed  project  when  combined 
with  other  projects  that  have  been 
or  may  be  proposed  in  the  same 
region  and  similar  time  fi-ame. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concems  will  be  addressed  in  the  EIS/ 
EIR  and  considered  by  the  Commission 
and  the  CSLC.  You  should  focus  on  the 
potential  environmental  effects  of  the 
proposal,  alternatives  to  the  proposal 


(including  alternative  locations  and 
routes),  and  measures  to  avoidor  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  v«ll  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA.  Washington,  DC  20426; 

•  Reference  Docket  No.  CPOl-22- 
000; 

•  Label  one  copy  of  your  comments 
for  the  attention  of  the  Gas  Group  1 .  PJ- 
11.1; 

•  Send  an  additional  copy  of  your 
letter  to  the  followdng  individual: 
Goodyear  K.  Walker,  California  State 
Lands  Commission,  100  Howe  Ave., 
Suite  100  South.  Sacramento,  CA  95825. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  5,  2001. 

Comments  may  also  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  website  at  http:// 
viTww.ferc.fed.us/efi/doorbell.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  by  clicking  on  "Login 
to  File"  and  then  "New  User  Accoimt." 

Everyonji^who  responds  to  this  notice 
or  comments  throughout  the  EIS/EIR 
process  vdll  be  retained  on  oiu  mailing 
list.  If  you  do  not  want  to  send 
comments  at  this  time  but  still  want  to 
keep  informed  and  receive  copies  of  the 
Draft  and  Final  EIS/EIR,  please  return 
the  Information  Request  (appendix  3). 
You  must  send  comments  or  return  the 
Information  Request  for  your  name  to 
remain  on  the  mailing  list. 

Public  Scoping  Meetings  and  Site  Visit 

In  addition  to  or  in  lieu  of  sending 
vmtten  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  that 
the  FERC,  CSLC,  and  BLM  will  conduct 
in  the  project  area.  The  locations  and 
times  for  these  meetings  are  listed 
below. 

Wednesday,  January  10,  2001,  7:00  p.m.: 
Vacation  Inn,  2000  Cottonwood 
Circle,  El  Centro.  California  92243. 
(760)  352-9523 
Thiu^day.  January  11.  2001,  7:00  p.m.: 
Blythe  City  Council  Chamber,  235 
North  Broadway,  Blythe.  California 
92225.(760)922-6161 
The  public  scoping  meetings  are 
designed  to  provide  you  with  more 
detailed  information  and  another 
opportunity  to  offer  your  comments  on 
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the  proposed  project  NBP 
representatives  will  be  present  at  the 
scoping  meetings  to  describe  their 
proposal.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meetings  and  to  present  comments  on 
the  environmental  issues  they  believe 
should  be  addressed  in  the  EIS/EIR.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
acciuately  recorded. 

On  January  10  and  11,  2001,  we  will 
also  be  conducting  a  site  visit  to  the 
project  area.  This  will  be  an  on-the- 
ground  inspection,  conducted  by 
automobile  on  public  roads,  or  where 
access  to  private  property  has  been 
granted  (specific  locations  to  be 
determined  later).  Anyone  interested  in 
participating  in  the  site  visit  may 
contact  the  Commission's  Office  of 
External  Affairs  identified  at  the  end  of 
this  notice  for  more  details  and  must 
provide  their  own  transportation. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS/ 
EIR  scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding,  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  cuid  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  be  adequately  represented 
by  any  other  parties.  You  do  not  need 


intervenor  status  to  have  your 
enviromnental  comments  considered. 

Availability  of  Additional  Information 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-0004  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  Menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Information  concerning  the 
involvement  of  the  CSLC  in  the  EIS/EIR 
process  may  be  obtained  from  Kirk 
Walker,  EIR  Project  Manager,  at  (916) 
574-1893,  or  on  the  California  State 
Lands  website  at  http://www/slc.ca.gov. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32083  Filed  12-15-00;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6918-3] 

Clean  Water  Act  Section  303(d): 
Availability  of  Proposed 
Determinations  That  Total  Maximum 
Daily  Loads  (TMDLs)  Are  Not  Needed 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMIMARY:  This  notice  annoimces  the 
availability  for  comment  EPA  proposed 
determinations  that  TMDLs  are  not 


needed  for  54  waterbody/pollutant 
combinations  in  the  Mermenatu  and 
Vermilion/Teche  river  basins.  EPA 
prepared  the  proposed  determinations 
in  response  to  a  Coiul  Order  dated 
October  1, 1999,  in  the  lawsuit  Sierra 
Club,  et  al  v.  Clifford  et  al..  No.  96- 
0527,  (E.D.  La.).  Under  this  court  order, 
EPA  is  required  to  prepare  TMDLs  when 
needed  for  waters  on  the  Louisiana  1998 
section  303(d)  list  by  December  31, 
2007.  EPA  is  also  required  to  add  or 
delete  waters  to  the  schedule  as  new 
data  confirms  that  waters  are  or  are  not 
meeting  water  quality  standards. 

DATES:  Comments  on  the  54  proposed 
determinations  that  TMDLs  are  not 
needed  must  be  submitted  in  v^rriting  to 
EPA  on  or  before  January  17,  2001. 

ADDRESSES:  Comments  on  the  proposed 
determinations  should  be  sent  to  Ellen 
Caldwell,  Environmental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6,  1445  Ross  Ave., 
Dallas,  TX  75202-2733.  For  further 
information,  contact  Ellen  Caldwell  at 
(214)  665-7513.  The  administrative 
record  file  for  the  proposed 
determinations  is  available  for  public 
inspection  at  this  address  as  well.  The 
administrative  record  file  may  be 
viewed  at  www.epa.gov/region6/water/ 
tmdl.htm,  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEIMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Clifford  et  al..  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  maimer.  Discussion 
of  the  court's  order  may  be  found  at  65 
FR  54032  (September  6,  2000). 


EPA  Seeks  Comments  on  54  Proposed  Determinations  That  TMDLs  Are  Not  Necessary 


Waterbody 


050101 
050102 
050103 
050201 


Watert)ody  description 


Bayou  Des  Cannes — Headwaters  to  Mermentau  

Bayou  Joe  Msicel 

Bayou  Mallet 

Bayou  Plaquemlne  Brule — Headwaters  to  Bayou  Des 
Cannes. 


Suspected 
pollutant 


Turtiidty  . 

Tufbklity  . 

Turt)idity  . 

Chlorides 
Sulfates 


Reason  for  delisting 


Assessment  of  new  data  and  Information  sliows  it  is 

meeting  Water  Quality  Standards  (WQS). 
Assessment  of  new  data  and  information  show  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  show  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  show  it  is 

meeting  WQS. 
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EPA  Seeks  Comments  on  54  Proposed  Determinations  That  TMDLs  Are  Not  Necessary— Continued 


Waterbody 


050301 
050401 
050402 
050501 

050602 
050701 
050702 
050703 
050901 
060202 
060203 
060204 
060205 
060207 
060208 

060209 

060210 

060211 

060212 

060401 

060501 

060601 

060701 

060702  . 

060703 

060801  . 

060802  . 

060803  . 

060804  . 

060901  . 

060902  . 

060903  . 


Watertxjdy  description 


Bayou  Nezpique — Headwaters  to  Mermentau  River  .. 

Mermentau  River— Origin  To  Lake  Arthur  

Ijike  Arthur  and  Lower  Mermentau  

Bayou  Que  de  Tortue — Headwaters  to  Mermentau 
River. 

Intracoastal  Waterway  

Grand  Lake 

Intracoastal  Waterway  

White  Lake 

Bays  and  Gulf  Waters  to  State  3-mile  Limit 

Bayou  Cocodrie  

Chicot  Lake 

Bayou  Courtableau — Origin  to  West  Atchafalaya  Bor- 
row Pit  Canal. 

Bayou  Teche — Headwaters  at  Bayou  Courtableau  to 
1-10. 

Bayou  des  Glaises  Diversion  Channel 

Bayou  Boeuf — Headwaters  to  Bayou  Courtableau 

Irish  Ditch/Big  Bayou— Unnamed  Ditch  to  Irish  Ditch 


Bayou  Carron  

West  Atchafalaya  Borrow  Pit  Canal  .... 
Chatlin  Lake  Canal  and  Bayou  DuLac 


Bayou     Teche — Keystone     Locks     and     Dam     to 

Charenton  Canal. 
Bayou  Teche— Charenton  Canal  to  Wax  Lake  Outlet 


Charenton  Canal 

Tele  Bayou  

Lake  Fausse  Point  and  Dauterive  Lake 
Bayou  du  Portage 


Vermilion  River — Head-waters  at  Bayou  Fusilier — 
Bourt)eaux  Junction  to  New  Flanders  (Ambassador 
Caffery  Bridge  at  Hwy  3073). 

Vermilion  River— From  New  Flanders  (Ambassador 
Caffery  Bridge  at  Hwy  3073)  To  Intracoastal  Wa- 
terway. 


Vermilion  River  Cutoff 
Intracoastal  Waterway 
Bayou  Petite  Anse 


Bayou  Cariin  (Delcambre  Canal) — Lake  Peigneur  to 

Bayou  Petite  Anse  (Estuarine). 
Bayou  Tigre  


Suspected 
pollutant 


Turbidity 
Turt)idity 
Turbidity 


Chlorides  ... 
Sulfates 
Phosphorus 
Turt)idity 


Turbidity  . 

TurtMdity  . 

Sulfates  . 

Turt)idity  . 

Turt)klity  . 

Turbidity  .. 

Chlorides 
Turbidity 
Turbidity  ., 

Turbidity  .. 


Chlorides  .... 

Sulfates 

Turbidity 

Salinity/TDS 

Chlorides 

Sulfates 

Turtjidity 


Chlorides 
Turbidity 
Turbidity  .. 

Turbidity  .. 

Turbidity  .. 

Tuitiidrty  .. 

Turbidity  .. 

Turbidity  .. 

Turbidity  .. 


Chlorides  .... 
Salinity/TDS 
Turbidity 
Salinity/TDS 
Chlorides 
Temp. 
Turt)idity    ' 
Turbidity 


Reason  for  delisting 


Assessment  of  new  data  and  informatk)n  show  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  show  it  is 

meeting  WQS. 
Assessment  of  new  data  and  informatkjn  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

it  meeting  WQS. 

Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  o1  new  data  and  information  shows  it  is 

meeting  WQS 
Assessment  of  new  data  and  infonnation  shows  it  is 

meeting  WQS 
Assessment  of  new  data  and  infomiation  shows  it  Is 

meeting  WQS 
Assessment  of  new  data  and  Information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  Information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  Is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS 

Assessment  of  new  data  and  information  shows  it  is 
meeting  WQS. 

Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  Is 

meeting  WQS 
Assessment  of  new  data  and  Informatwn  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  informatkw  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  informatkxi  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  informatkxi  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  lnformatk)n  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 

Assessment  of  new  data  and  informatkwi  shows  it  is 
meeting  WQS. 


Assessment  of  new  data  and  informatkin  shows  it  is 

meeting  WQS. 
Turbidity Assessment  of  new  data  and  Information  shows  it  is 

meeting  WQS 
Turbidity Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Turbidity Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Turbidity |  Assessment  of  new  data  and  inforlnation  shows  it  is 

meeting  WQS. 
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EPA  Seeks  Coivimei^s  on  54  Proposed  Determinations  That  TMDLs  Are  Not  Necessary— Continued 


Waterbody 

Watertxxjy  description 

Suspected 
pollutant 

Reason  for  delisting 

060904  

060906  

060909 

Vermilion   River  B890  Basin   New   Iberia  Southern 

Drainage  Canal. 
IntrAr^astal  Waterwav           

Turbidity 

Turbidity 

Turbidity 

Turbidity 

Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 
Assessment  of  new  data  and  information  shows  It  is 

Lake  Peianeur       

meeting  WQS. 
Assessment  of  new  data  and  infomiation  shows  it  Is 

061102  

meeting  WQS 
Assessment  of  new  data  and  information  shows  it  is 

meeting  WQS. 

EPA  requests  that  the  public  provide 
to  EPA  any  water  quality  related  data 
and  infonnation  that  may  be  releveint  to 
the  54  proposed  determinations  that 
TMDLs  are  not  necessary.  EPA  will 
review  all  data  and  information 
submitted  during  the  public  comment 
period  and  revise  the  determinations 
where  appropriate. 

Dated:  November  27,  2000. 
Sam  Becker, 

Acting  Director.  Water  Quality  Protection 
Division,  Region  6. 
[FR  Doc.  00-32148  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  6S60-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1350-OR] 

Montana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Montana 
(FEMA-1350-DR),  dated  December  6, 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  December  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  6,  2000,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act 
of  2000,  Pub.  L.  106-390,  114  Stat.  1552 
(2000),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  beginning  on  October  31, 
2000,  and  continuing  through  November  20, 
2000,  is  of  sufficient  severity  and  magnitude 


to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  USC  5121,  et 
seq.,  as  amended  by  the  Disaster  Mitigation 
Act  of  2000,  Pub.  L.  106-390,  114  Stat.  1552 
(2000)  (Stafford  Act),  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Montana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  auiy  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Montana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Carter,  Fallon,  Richland,  Roosevelt, 
Sheridan,  and  Wibaux  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Montana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  PubHc 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-32048  Filed  12-15-00;  8:45  am) 

aiLUNQ  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3157-EM] 

New  York;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  New  York 
(FEMA-3157-EM),  dated  December  4. 
2000,  and  related  determinations. 
EFFECTIVE  DATE:  December  4,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,(202)646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  4,  2000,  the  President 
declared  an  emergency  under  the 
authority  of  The  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act 
of  2000,  Public  Law  106-390,  114  Stat. 
1552  (2000),  as  follows: 

I  have  determined  that  the  impact  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  the  near  record  snow  on 
Novem^r  19-21,  2000,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  USC  5121,  et  seq.,  as 
amended  by  the  Disaster  Mitigation  Act  of 
2000,  Public  Law  106-390, 114  Stat.  1552 
(2000),  ("Stafford  Act").  I,  therefore,  declare 
that  such  an  emergency  exists  in  the  State  of 
New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
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available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measures  under  the  Public 
Assistance  program  to  save  lives,  protect 
public  health  and  safety,  and  property.  Other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  may  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  provide  this  emergency 
assistance  in  the  affected  areas  for  a  period 
of  48  hours.  You  may  extend  the  period  of 
assistance,  as  warranted.  This  assistance 
excludes  regular  time  costs  for  sub-grantees 
regular  employees.  Assistance  under  this 
emergency  is  authorized  at  75  percent 
Federal  funding  for  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Peter  Martinasco  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
emergency: 

The  counties  of  Cattaraugus,  Chautauqua 
and  Erie  for  reimbursement  for  emergency 
protective  measures  under  the  Public 
Assistance  program  for  a  period  of  48  hours. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  00-32047  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1349-DR] 

Oklahoma;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-1349-DR),  dated 
November  27,  2000,  and  related 
determinations. 


EFFECTIVE  DATE:  December  8,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  is  hereby  amended  to  include 
the  follovdng  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  27,  2000: 

Jackson  County  for  Public  Assistance. 
Oklahoma  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
ProgEam;  83.548,  Hazard  Mitigation  Grant 
Program) 


Lacy  £.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  00-32049  Filed  12-15-00;  8:45  am] 

B4LUNG  CODE  6718-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  2000-N-7] 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  In  accordance  vdth  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 
the  information  collection  entitled 
"Federal  Home  Loan  Bank  Acquired 
Member  Assets,  Core  Mission  Activities, 
Investments  and  Advances"  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  of  a 
three-year  extension  of  the  0MB  control 
number,  which  is  due  to  expire  on 
December  31,  2000. 
DATES:  Interested  persons  may  submit 
comments  on  or  before  January  17, 
2001. 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Federal  Housing  Finance  Board, 


Washington,  DC  20503.  Address 
requests  for  copies  of  the  information 
collection  and  supporting 
documentation  to  Elaine  L.  Baker, 
Secretary  to  the  Board,  by  telephone  at 
202/408-2837,  by  electronic  mail  at 
bakere@fhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

M.  Raudenbush,  Senior  Attorney- 
Advisor,  Office  of  General  Counisel,  by 
telephone  at  202/408-2932,  by 
electronic  mail  at 

raudenbushe@fhfb.gov.  or  by  regular 
mail  at  the  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington, 
D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

A.  Need  For  and  Use  of  Information 


Collection 

In  July  2000,  the  Finance  Board 
promulgated  a  final  rule  that,  among 
other  things,  authorizes  the  Federal 
Home  Loan  Banks  (Banks),  on  a 
permanent  program  basis,  to  acquire 
residential  mortgage  loans  from  or 
through  their  members  and  housing 
associates  and  to  hold  these  mortgages 
as  investments.  See  65  FR  43969  (July 
17,  2000).  The  regulations  governing  the 
acquisition  of  these  mortgages,  known 
as  "acquired  member  assets,"  or 
"AMA,"  are  now  codified  in  part  955  of 
the  Finance  Board's  regulations.  12  CFR 
part  955.  Under  this  AMA  regulation. 
Banks  engaging  in  AMA  transactions  are 
required  to  collect  and  maintain,  and 
report  to  the  Finance  Board  on  a 
quarterly  basis,  certain  loan-level  data 
on  each  residential  mortgage  held.  See 
12  CFR  955.4.  While  this  data  is 
provided  directly  to  the  Finance  Board 
by  the  Banks  (which  are  government- 
sponsored  enterprises),  each  Bank  must 
initially  collect  the  infonnation  from  the 
private-sector  member  or  housing 
associate  institution  from  which  the 
Bank  acquires  the  mortgage. 

Under  the  Federal  Home  Loan  Bank 
Act  (Bank  Act),  the  Finance  Board  is 
charged  with  the  duty  to  "ensure  that 
the  *  •  *  Banks  cany  out  their  housing 
finance  mission."  12  U.S.C.  1422a{a). 
The  Bani:  Act  also  authorizes  the 
Finance  Board  to  promulgate  and 
enforce  such  regulations  and  orders  as 
are  necessary  *  *  *  to  carry  out  the 
provisions"  of  the  Bank  Act.  Id. 
1422b{a){l).  The  Finance  Board  believes 
that  the  loan-level  data  reporting  is 
essential  in  order  to  monitor  the  extent 
to  which  the  Banks  are  fulfilling  their 
statutory  housing  finance  mission 
through  their  AMA  programs. 


79104 


Federal  Register / Vol.  65.  No.  243 /Monday.  December  18,  2000 /Notices 


The  Finance  Board  uses  the 
information  collection  to  create  a 
database  and  reporting  infrastructure  for 
monitoring  the  Banks'  achievement  of 
the  public  purpose  of  their  residential 
mortgage  purchase  programs  on  a  par 
with  that  currently  imposed  on  entities 
entering  into  secondary  mortgage 
market  transactions  with  the  other 
housing  government-sponsored 
enterprises  (i.e.,  Fannie  Mae  and 
Freddie  Mac). 

The  0MB  number  for  the  information 
collection  is  3069-0058.  The  0MB 
cleacance  for  the  information  collection 
expires  on  December  31,  2000. 

The  likely  respondents  and/or 
recordkeepers  include  the  Banks, 
institutions  that  are  members  or  housing 
associates  of  a  Bank  and  the  Finance 
Board. 

B.  Burden  Estimate 

The  estimated  annual  reporting  and 
recordkeeping  hour  burden  is: 

a.  Number  of  respondents — 412. 

b.  Total  annual  responses — 1600. 
Percentage  of  these  responses 

collected  electronically — 75%. 

c.  Total  annual  hours  requested — 
38,632. 

d.  Current  OMB  inventory— 264,400. 

e.  Difference— (225,768). 

The  estimated  annual  reporting  and 
recordkeeping  cost  burden  is: 

a.  Total  annualized  capital/startup 
costs — $300,000.00. 

b.  Total  annual  costs  (O&M) — 0. 

c.  Total  annualized  cost  requested — 
$1,196,768.72. 

d.  Current  OMB  inventory 
$2,524,697.92. 

e.  Difference— ($1,327,929.20). 

C.  Comment  Request 

In  accordance  with  the  requirements 
of  5  CFR  1320.8(d),  the  Finance  Board 
published  a  request  for  public 
comments  regarding  the  information 
collection  as  part  of  the  final  AMA 
rulemaking,  which  appeared  in  the 
Federal  Register  on  July  17,  2000.  See 
65  FR  43969  (July  17,  2000).  The  60-day 
comment  period  closed  on  September 
15,  2000.  The  Finance  Board  received 
no  public  comments.  Written  comments 
are  requested  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  Finance 
Board  functions,  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  Fyjance  Board's 
estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  submitted  to  OMB  in 
writing  at  the  address  listed  above. 

By  the  Federal  Housing  Finance  Board. 

Dated:  December  1,  2000. 
James  L.  Bothwell, 
Managing  Director. 
[FR  Doc.  00-32110  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  672S-01-P 

FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

Tli^E  AND  DATE:  10  a.m.,  Wednesday, 

December  20,  2000. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  NW.,  Washington,  DC  20006. 

STATUS:  The  entire  meeting  will  be 

open  to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Final  Rule:  Capital  Requirements 
for  Federal  Home  Loan  Banks 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

)ames  L.  Bothwell, 

Managing  Director. 

[FR  Doc.  00-32217  Filed  12-13-00;  5:09  pm] 

BILUNQ  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  11, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  Summit  Bank  Corporation,  Atlanta, 
Georgia;  to  acquire  at  least  35  percent 
and  up  to  100  percent  of  the  voting 
shares  of  Global  Commerce  Bank, 
Doraville,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Indiana  United  Bancorp, 
Greensburg,  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  Regional 
Bank,  New  Albany,  Indiana  (also  known 
as  Regional  FSB),which  will  convert  to 
a  state  chartered  commercial  bank. 

2.  Worth  Bancorp,  Spartanburg, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Worth  Bank  (in 
organization),  Spartanburg,  Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  QoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Remada  Financial  Holdings,  Inc., 
Minnetonka,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Claremont  Financial  Services,  Inc..  St. 
Paul,  Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  Alliance  Bank 
of  Blooming  Prairie,  Blooming  Prairie, 
Minnesota. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Dickinson  Holdings,  Inc., 
Dickinson,  Texas,  and  Dickinson 
Holdings  of  Delaware,  Inc.,  Wilmington, 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Citizens  State  Bank 
of  Dickinson,  Dickinson,  Texas,  and 
League  City  Bank  &  Trust,  League  City, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  12,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc,  00-32098  Filed  12-15-00;  8:45  am] 

BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
announces  the  following  advisory 
committee  meeting. 

Name:  National  Committee  in  Vital 
and  Health  Statistics  (NCVHS),  NaUonal 
Health  Information  Infrastructiire 
Workgroup,  Health  Statistics  for  the  21st 
Century  Workgroup. 

Time  and  Date:  January  11,  2001,  9 
a.m.-5  p.m. 

Place:  Lowe's  Hotel  at  L'Enfant  Plaza, 
480  L'Enfant  Plaza,  Washington,  DC 
20201,(202)484-1000. 
Status:  Open. 

Purpose:  Two  Workgroups  of  the 
NCVHS,  the  National  Health 
Information  Infrastructure  Workgroup 
and  the  Health  Statistics  for  the  21st 
Century  Workgroup,  are  conducting  a 
joint  pubhc  hearing  to  solicit  opinions 
from  the  public,  including  oral  and 
uTitten  testimony,  about  the  issues 
raised  in  two  interim  reports:  "Toward 
a  National  Health  Information 
Infrastructiire"  and  "Shaping  a  Vision 
for  21st  Century  Health  Statistics."  The 
interim  reports  may  be  downloaded 
from  the  NCVHS  homepage  at:  http:// 
www.ncvhs.hhs.gov/and  all  participants 
are  encouraged  to  review  them  before 
the  meeting. 

The  hearing  will  explore  challenges  to 
the  development  and  implementation  of 
a  National  Health  Information 
Infrastructure  (NHII).  As  envisioned  in 
the  interim  report,  the  NHII  is  the  set  of 
technologies,  standards,  applications, 
systems,  values,  and  laws  that  support 
all  facets  of  individual  health,  health 
care,  and  public  health.  The  broad  goal 
of  the  NHII  is  to  deliver  information  to 
individuals — consumers,  patients,  and 
professionals — when  and  where  they 
need  it,  so  they  can  use  this  information 
to  make  informed  decisions  about 
health  and  health  care.  Speakers  invited 
by  the  NHII  workgroup  wdll  discuss 
barriers  to  accomplishing  the  objectives 
described  in  the  report,  including 
financial  and  technical  barriers  to  the 
NHII,  along  with  recommendations  for 
actions  which  could  be  taken  to 
overcome  constraints.  Speakers  will  also 
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address  consumer  interests  and 
concerns  and  the  role  of  principal 
stakeholder  groups  in  achieving  the 
NHII  vision.  The  Workgroup  wrill  also 
hear  additional  testimony  from  the 
public  on  these  areas. 

The  hearing  will  also  seek  comments 
about  major  trends  and  issues  in 
population  health  and  their 
implications  for  future  information 
needs  described  in  the  report,  "Shaping 
a  Vision  for  21st  Century  Health 
Statistics."  The  report  outlines  themes 
that  have  emerged  from  national 
consultations  involving  health  statistics 
users,  public  health  providers,  advocacy 
groups  and  health  care  providers  at 
local,  state,  and  Federal  levels.  The 
Workgroup's  national  consultative 
process  has  helped  to  identify  trends 
and  gaps  in  shaping  the  vision,  as  well 
as  cross-cutting  issues  involved  and 
several  principles  have  emerged  as 
essential  qualities  for  developing  the 
health  statistics  vision.  Speakers  invited 
by  the  21st  Century  Workgroup  will  be 
asked  to  discuss  specific  local  and  state 
health  statistics  needs,  specific  means 
for  generating  private  and  public 
cooperation  in  defining  health  statistics 
needs  and  generating  health  statistics 
collaborations.  Invited  speakers  will 
also  be  asked  to  provide  specific 
comments  and  suggestions  on  the 
interim  report,  particularly  as  it  relates 
to  local  and  state  health  statistics  needs 
and  private  and  public  cooperation. 

Joint  panels  of  speakers  v«ll  address 
confidentiality  and  privacy  issues 
pertinent  to  both  Workgroups  and  will 
consider  other  topics  of  mutual 
relevance.  The  January  hearing  is  the 
fourth  and  final  of  a  series  of  joint 
public  hearings  conducted  in  several 
regions  of  the  country  to  solicit 
testimony  on  the  reports.  Information 
from  the  hearings  vdll  be  incorporated 
in  the  final  reports  expected  to  be 
completed  in  early  2001. 

Person  who  would  like  to  make  a  brief 
oral  comment  (3-5  minutes)  during  the 
January  hearing  will  be  placed  on  the 
agenda  as  time  permits.  To  be  included 
on  the  agenda,  please  submit  testimony 
by  January  3,  2001,  to  Debbie  M.  Jackson 
at  (301)  458-4614,  by  e-mail  at 
djackson@cdc.gov,  or  postal  address  at 
NCHS,  Presidential  Building,  Room 
1 100,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782.  Persons  wishing  to 
submit  viTitten  testimony  only  (no  more 
than  2-3  typewritten  pages)  should  also 
adhere  to  the  due  date  of  January  3, 
2001.  Testimony  will  also  be  accepted 
on-site  as  time  permits.  Please  consult 
Ms.  Jackson  for  further  information 
about  these  arrangements.  Additional 
information  about  the  meeting  will  be 
provided  by  the  NCVHS  homepage  at: 


http://wrww.ncvhs.hhs.gov/  shortly 
before  the  meeting  date. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  Marjorie  S.  Greenberg, 
Executive  Secretary,  NCVHS,  National 
Center  for  Health  Statistics,  Centers  for 
Disease  Control  and  Prevention,  Room 
1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782,  telephone  (301)  458-4245. 
Information  also  is  available  on  the 
NCVHS  home  page  of  the  HHS  website: 
http :  //www .  ncvhs .  hhs  .go  v/ . 

Dated:  December  11,  2000. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  00-32132  Filed  12-15-00;  8:45  ami 

BILUNG  CODE  4151-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Program 
Announcement  #01001 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  an*d  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Grants  for  Education  Programs 
in  Occupational  Safety  and  Health.  PA 
#01001,  meeting. 

Times  and  Dates:  7:30  p.m.-8  p.m., 
January  28,  2001  (Open);  8  p.m.-lO  p.m., 
January  28,  2001  (Closed);  8  a.m.-6  p.m., 
January  29.  2001  (Closed);  8  a.m.-5  p.m., 
January  30,  2001  (Closed). 

Place:  Embassy  Suites  River  Center.  10  E. 
River  Center  Boulevard,  Covington,  Kentucky 
41011. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6).  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations.  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  01001. 

COhfTACT  PERSON  FOR  (MORE  INFORMATION: 

Bemadine  Kuchinski,  Occupational 
Health  Consultant,  Office  of  Extramural 
Coordination  and  Special  Projects, 
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National  Institute  for  Occupational 
Safety  and  Health,  1600  Clifton  Road, 
NE,  Atlanta,  Georgia  30333.  Phone  404/ 
639-3342.  e-mail  bbkl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  11.  2000. 
Carolyn  |.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  CDC. 
(FR  Doc.  00-32102  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  00O-1 631] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products  (VICH); 
Draft  Guidance  for  Industry  on  "Safety 
Studies  for  Veterinary  Drug  Residues 
in  Human  Food;  Genotoxicity  Studies" 
(VICH  GL23);  Availability;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  comments. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  a  draft 
guidance  document  for  industry  (No. 
116)  entitled  "Safety  Studies  for 
Veterinary  Drug  Residues  in  Human 
Food;  Genotoxicity  Studies"  (VICH 
GL23).  This  draft  guidance  document 
has  been  adapted  for  veterinary  use  by 
the  International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH) 
from  a  guidance  regarding 
pharmaceuticals  for  human  use,  which 
was  adopted  by  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Approval  of 
Pharmaceuticals  for  Himian  Use  (ICH). 
This  draft  VICH  guidance  docimient 
recommends  a  basic  battery  of  tests  that 
can  be  used  to  evaluate  the  genotoxicity 
of  veterinary  drug  residues  in  human 
food  in  the  European  Union,  Japan,  and 
the  United  States. 

DATES:  Submit  written  comments  on  the 
draft  guidance  dociunent  by  January  17, 


2001,  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
guidance  document.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Copies  of  the  draft  guidance 
document  entitled  "Safety  Studies  for 
Veterinary  Drug  Residues  in  Human 
Food;  Genotoxicity  Studies"  (VICH 
GL23)  may  be  obtained  on  the  Internet 
from  the  CVM  home  page  at  http:// 
www.fda.gov/cvm/fda/TOCs/ 
guideline.html.  Persons  without  Internet 
access  may  submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

You  may  submit  written  comments  on 
the  draft  guidance  document  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  VICH:  Sharon 
Thompson,  Center  for  Veterinary 
Medicine,  (HFV-3),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594- 
1798,  e-mail; 

sthompso@cvm.fda.gov,  or  Carole 
R.  Andres,  Center  for  Veterinary 
Medicine  (HFV-1),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827- 
6524,  e-mail: 
candresl@cvm.fda.gov. 
Regarding  the  draft  guidance 
document:  Louis  T.  Mulligan, 
„        Center  for  Veterinary  Medicine 
(HFV-153),  Food  and  Drug 
Administration,  7500  Standish  PI, 
Rockville,  MD  20855,  301-827- 
6984.  e-mail:  lmulliga@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 


among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  technical  requirements  for 
the  approval  of  human  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for  veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the:  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  U.S.  FDA;  U.S.  Department  of 
Agriculture;  Animal  Health  Institute; 
Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 
Veterinary  Biologies;  and  Japanese 
Ministry  of  Agriculture,  Forestry,  and 
Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/  New  Zealand. 
The  VICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
Confederation  Mondiale  de  L'Industrie 
de  la  Sante  Animale  (COMISA).  A 
COMISA  representative  also  participates 
in  the  VICH  Steering  Committee 
meetings. 

n.  Draft  Guidance  on  Genotoxicity 
Studies 

The  VICH  Steering  Committee  held  a 
meeting  on  June  14  through  16,  2000, 
and  agreed  that  the  draft  guidance 
document  entitled  "Safety  Studies  for 
Veterinary  Drug  Residues  in  Human 
Food:  Genotoxicity  Studies"  (VICH 
GL23)  should  be  made  available  for 
public  comment.  This  draft  guidance 
document  has  been  adapted  for  ' 

veterinary  use  by  the  VICH  from 
guidances  regarding  pharmaceuticals  for 
human  use  which  were  adopted  by  the 
ICH  and  published  in  the  Federal 
Register  of  April  24,  1996  (61  FR 
18197),  and  November  21,  1997  (62  FR 
62471).  This  draft  guidance  document  is 
one  of  a  series  of  VICH  guidances 
developed  to  facilitate  the  mutual 
acceptance  of  safety  data  necessary  for 
the  establishment  of  acceptable  daily 
intakes  for  veterinary  drug  residues  in 
human  food  by  the  relevant  regulatory 


authorities.  The  guidance  on  the  overall 
strategy  for  the  evaluation  of  veterinary 
drug  residues  in  human  food  (VICH 
Guidance  on  General  Testing  Approach) 
will  be  made  available  at  a  later  time. 
This  guidance  was  developed  after 
consideration  of  the  existing  ICH 
guidances  for  pharmaceuticals  for 
human  use:  "Genotoxicity:  A  Standard 
Battery  of  Genotoxicity  Testing  of 
Pharmaceuticals"  and  "Guidance  on 
Specific  Aspects  of  Regulatory 
Genotoxicity  Tests  for 
Pharmaceuticals."  Account  was  also 
taken  of  the  Organisation  for  Economic 
Cooperation  and  Development 
methodological  guidances  and  of  the 
current  practices  for  evaluating  the 
safety  of  veterinary  drug  residues  in 
human  food  in  the  European  Union, 
Japan,  the  U.S.A.,  Australia,  and  New 
Zealand. 

Comments  about  the  draft  guidance 
documents  will  be  considered  by  the 
FDA  and  the  VICH  Safety  Working 
Group.  Ultimately,  FDA  intends  to 
adopt  the  VICH  Steering  Committee's 
final  guidances  and  publish  them  as 
future  guidance.  (Information  collection 
is  covered  under  0MB  No.  0910-0117. 
Information  collection  also  could  be 
covered  by  OMB  No.  0910-0032.) 

m.  Significance  of  Guidance 

This  draft  guidance  document, 
developed  under  the  VICH  process,  has 
been  revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (65  FR 
56468,  September  19,  2000).  For 
example,  the  documents  have  been 
designated  "guidance"  rather  than 
"guideline."  Because  guidance 
documents  are  not  binding,  unless 
specifically  supported  by  statute  or 
regulation,  mandatory  words  such  as 
"must."  "shall,"  and  "vkdll"  in  the 
original  VICH  documents  have  been 
substituted  with  "should."  Similarly, 
words  such  as  "require"  or 
"requirement"  have  been  replaced  by 
"recommendation"  or  "recommended" 
as  appropriate  to  the  context. 

The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  genotoxicity  safety  studies  for 
veterinary  drug  residues  in  human  food. 
This  guidance  document  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  An  alternative  method  may  be 
used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

IV.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 


submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 
document.  Submit  written  comments  by 
January  17,  2001,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  document  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  December  8,  2000. 
Margaret  M.  Dotzel, 

A  ssocia  teComm  issioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Establishment  of  Prescription  Drug 
User  Fee  Rates  for  Fiscal  Year  2001 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
rates  for  prescription  drug  user  fees  for 
fiscal  year  (FY)  2001.  The  Prescription 
Drug  User  Fee  Act  of  1992  (the  PDUFA), 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  FDAMA),  authorizes  FDA  to 
collect  user  fees  for  certain  applications 
for  approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  such 
products.  Fees  for  applications  for  FY 
2001  were  set  by  the  PDUFA,  as 
amended,  subject  to  adjustment  for 
inflation.  Total  application  fee  revenues 
fluctuate  with  the  number  of  fee-paying 
applications  FDA  receives.  Fees  for 
establishments  and  products  are 
calculated  so  that  total  revenues  from 
each  category  will  approximate  FDA's 
estimate  of  the  revenues  to  be  derived 
from  applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  P.  Claunts,  Office  of  Management 
and  Systems  (HF-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4427. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  PDUFA  (Public  Uw  102-571),  as 
amended  by  the  FDAMA  (Public  Law 


105-115),  referred  to  as  the  PDUFA  11  in 
this  document,  establishes  three 
different  kinds  of  user  fees.  Fees  are 
assessed  on:  (1)  Certain  types  of 
applications  and  supplements  for 
approval  of  drug  and  biological 
products,  (2)  certain  establishments 
where  such  products  are  made,  and  (3) 
certain  products  (21  U.S.C.  379h(a)). 
When  certain  conditions  are  met,  FDA 
may  waive  or  reduce  fees  (21  U.S.C. 
379h(d)). 

For  FY  1998  through  2002,  under  the 
PDUFA  II,  the  application  fee  rates  are 
set  in  the  statute,  but  are  to  be  adjusted 
annually  for  cumulative  inflation  since 
FY  1997.  Total  application  fee  revenues 
are  structured  to  increase  or  decrease 
each  year  as  the  number  of  fee-paying 
applications  submitted  to  FDA  increases 
or  decreases. 

Each  year  from  FY  1998  through  2002, 
FDA  is  required  to  set  establishment 
fees  and  product  fees  so  that  the 
estimated  total  fee  revenue  from  each  of 
these  two  categories  will  equal  the  total 
revenue  FDA  expects  to  collect  from 
application  fees  that  year.  This 
procedure  continues  the  arrangement 
under  which  one-third  of  the  total  user 
fee  revenue  is  projected  to  come  fitjm 
each  of  the  three  types  of  fees; 
Application  fees,  establishment  fees, 
and  product  fees. 

This  notice  establishes  fee  rates  for  FY 
2001  for  application,  establishment,  and 
product  fees.  These  fees  are  retroactive 
to  October  1,  2000,  and  will  remain  in 
effect  through  September  30.  2001.  For 
fees  already  paid  on  applications  and 
supplements  submitteid  on  or  after 
October  1.  2000.  FDA  will  bill 
applicants  for  the  difference  between 
fees  paid  and  fees  due  under  the  new  fee 
schedule.  For  applications  and 
supplements  submitted  after  December 
31.  2000,  the  new  fee  schedule  must  be 
used.  Invoices  for  establishment  and 
product  fees  for  FY  2001  will  be  issued 
in  December  2000,  using  the  new  fee 
schedule. 

II.  Inflation  and  Workload  Adjustment 
Process 

The  PDUFA  II  provides  that  fee  rates 
for  each  FY  shall  be  adjusted  by  notice 
in  the  Federal  Register.  The  adjustment 
must  reflect  the  greater  of;  (1)  The  total 
percentage  change  that  occurred  during 
the  preceding  FY  in  the  Consumer  Price 
Index  (CPI)  (all  items;  U.S.  city  average), 
or  (2)  the  total  percentage  pay  change 
for  that  FY  for  Federal  employees 
stationed  in  the  Washington,  DC, 
metropolitan  area.  The  PDUFA  II 
provides  for  this  annual  adjustment  to 
be  cumulative  and  compoimded 
annually  after  1997  (see  21  U.S.C. 
379h(c)(l)). 
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The  PDUFA  II  also  structures  the  total 
application  fee  revenue  to  increase  or 
decrease  each  year  as  the  number  of  fee- 
paying  applications  submitted  to  FDA 
increases  or  decreases.  This  provision 
allows  revenues  to  rise  or  fall  as  this 
portion  of  FDA's  workload  rises  or  falls. 
To  implement  this  provision,  each  year 
FDA  will  estimate  the  number  of  fee- 
paying  applications  it  anticipates 
receiving.  The  number  of  applications 
estimated  will  then  be  multiplied  by  the 
inflation-adjusted  statutory  application 
fee.  This  calculation  will  produce  the 
FDA  estimate  of  total  application  fee 
revenues  to  be  received. 

The  PDUFA  11  also  provides  that  FDA 
shall  adjust  the  rates  for  establishment 
and  product  fees  so  that  the  total 
revenues  from  each  of  these  categories 
is  projected  to  equal  the  revenues  FDA 
expects  to  collect  from  application  fees 
that  year.  The  PDUFA  II  provides  that 
the  new  fee  rates  based  on  these 
calculations  be  adjusted  within  60  days 
after  the  end  of  each  FY  (21  U.S.C. 
379h(c)(2)). 

m.  Inflation  Adjustment  and  Estimate 
of  Total  Application  Fee  Revenue 

The  PDUFA  II  provides  that  the 
application  fee  rates  set  out  in  the 
statute  be  adjusted  each  year  for 
cimiulative  inflation  since  1997.  It  also 
provides  for  total  application  fee 
revenues  to  increase  or  decrease  based 
on  increases  or  decreases  in  the  number 
of  fee-paying  applications  submitted. 

A.  Inflation  Adjustment  to  Application 
Fees 

Application  fees  are  assessed  at 
different  rates  for  qualifying 
applications  depending  on  whether  the 
applications  require  clinical  data  for 
safety  or  effectiveness  (other  than 
bioavailability  or  bioequivalence 
studies)  (21  U.S.C.  379h(a)(l){A)  and 
379h(b)).  Applications  that  require 
clinical  data  are  subject  to  the  full 
application  fee.  Applications  that  do  not 
require  clinical  data  and  supplements 
that  require  clinical  data  are  assessed 
one-half  the  fee  of  applications  that 
require  clinical  data.  If  FDA  refuses  to 
file  an  application  or  supplement,  75 
percent  of  the  application  fee  is 
refunded  to  the  applicant  (21  U.S.C. 
379h(a)(l)(D)). 

The  application  fees  described  above 
are  set  out  in  the  PDUFA  II  for  FY  2001 
($267,606  for  applications  requiring 
clinical  data,  and  $133,803  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data) 
(21  U.S.C.  379h(b)(l)),  but  must  be 
adjusted  for  cimiulative  inflation  since 
1997.  That  adjustment  each  year  is  to  be 
the  greater  of:  (1)  The  total  percentage 


change  that  occurred  during  the 
preceding  FY  in  the  CPI,  or  (2)  the  total 
percentage  pay  change  for  that  FY  for 
Federal  employees  stationed  in  DC,  as 
adjusted  for  any  locality-based  payment. 
The  PDUFA  II  provides  for  this  annual 
adjustment  to  be  cumulative  and 
compounded  annually  after  1997  (see  21 
U.S.C.  379h(c)). 

The  adjustment  for  FY  1998  was  2.45 
percent  (62  FR  64849,  December  9, 
1997).  This  was  the  greater  of  the  CPI 
increase  for  FY  1997  (2.15  percent)  or 
the  increase  in  applicable  Federal 
salaries  (2.45  percent). 

The  adjustment  for  FY  1999  was  3.68 
percent.  (63  FR  70777  at  70778, 
December  22,  1998).  This  was  the 
greater  of  the  CPI  increase  for  FY  1998 
(1.49  percent)  or  the  increase  in 
applicable  Federal  salaries  (3.68 
percent). 

The  adjustment  for  FT  2000  was  4.94 
percent  (64  FR  72669  at  72670, 
December  28,  1999).  This  was  the 
greater  of  the  CPI  increase  for  FY  1999 
(2.62  percent)  or  the  increase  in 
applicable  Federal  salaries  (4.94 
percent). 

The  adjustment  for  FY  2001  is  3.81 
percent.  This  is  the  greater  of  the  CPI 
increase  for  FY  2000  (3.45  percent)  or 
the  increase  in  applicable  Federal 
salaries  (3.81  percent). 

Compounding  these  amounts  (1.0245 
times  1.0368  times  1.0494  times  1.0381) 
yields  a  total  compounded  inflation 
increase  of  15.71  percent  for  FY  2001. 
The  adjusted  application  fee  rates  are 
computed  by  adding  one  to  the  decimal 
equivalent  of  this  percent  (0.1571)  and 
multiplying  this  amount  (1.1571)  by  the 
FY  2001  statutory  application  fee  rates 
stated  above  ($267,606  for  applications 
requiring  clinical  data,  and  $133,803  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data). 
For  FY  2001  the  adjusted  application  fee 
rates  are  $309,647  for  applications 
requiring  clinical  data,  and  $154,823  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data. 
These  amounts  must  be  submitted  with 
all  applications  during  FY  2001 . 

B.  Estimate  of  Total  Application  Fee 
Revenue 

Total  application  fee  revenues  for  FY 
2001  will  be  estimated  by  multiplying 
the  number  of  fee-paying  applications 
FDA  receives  in  FY  2001  (from  October 
1,  2000,  through  September  30,  2001)  by 
the  fee  rates  calculated  in  the  preceding 
paragraph.  Before  fees  can  be  set  for 
establishment  and  product  fee 
categories,  each  of  which  are  projected 
to  be  equal  to  total  revenues  FDA 
collects  from  application  fees,  FDA 
must  first  estimate  its  total  FY  2001 


application  fee  revenues.  To  do  this 
FDA  first  determines  its  FY  2000  fee- 
paying  full  application  equivalents,  and 
uses  that  number  in  a  linear  regression 
analysis  to  predict  the  number  of  fee- 
paying  full  application  equivalents 
expected  in  FY  2001.  This  is  the  same 
technique  applied  in  each  of  the 
previous  2  fiscal  years. 

In  FY  2000.  FDA  received  and  filed 
117  human  drug  applications  that 
require  clinical  data  for  approval,  21 
that  did  not  require  clinical  data  for 
approval,  and  131  supplements  to 
human  drug  applications  that  required 
clinical  data  for  approval.  Because 
applications  that  do  not  require  clinical 
data  and  supplements  that  require 
clinical  data  are  assessed  only  one-half 
the  full  fee,  the  equivalent  number  of 
these  applications  subject  to  the  full  fee 
is  determined  by  summing  these 
categories  and  dividing  by  2.  This 
amount  is  then  added  to  the  number  of 
applications  that  require  clinical  data  to 
arrive  at  the  equivalent  number  of 
applications  that  may  be  subject  to  full 
application  fees. 

In  addition,  as  of  September  30,  2000. 
FDA  refused  to  file,  or  firms  withdrew 
before  filing,  1 1  applications  that 
required  clinical  data,  and  5 
applications  that  either  did  not  require 
clinical  data  or  that  were  supplements 
requiring  clinical  data.  The  full 
applications  refused  for  filing  or 
withdrawn  before  filing  pay  one-fourth 
the  full  application  fee  and  are  counted 
as  one-fourth  of  an  application;  the 
applications  that  do  not  require  clinical 
data  and  the  supplements  refused  for 
filing  or  withdrawn  before  filing  pay 
one-eighth  of  the  full  application  fee 
and  are  each  counted  as  one-eighth  of 
an  application. 

Using  this  methodology,  the  number 
of  full  application  equivalents  that  were 
submitted  for  review  in  FY  2000  was 
196.4,  before  any  exemptions,  waivers^ 
or  reductions.  Under  the  PDUFA  II,  FDA 
waives  application  fees  for  certain  small 
businesses  submitting  their  first 
application  and  for  certain  orphan 
products.  Certain  application 
supplements  for  pediatric  indications 
are  also  exempt  from  fees.  In  addition, 
the  PDUFA  II  provides  a  number  of 
other  grounds  for  waivers  (public  health 
necessity,  preventing  significant  barriers 
to  innovation,  and  fees  exceed  the  cost). 
In  FY  2000  waivers  or  exemptions  were 
applied  to  42.9  full  application 
equivalents  (14  for  orphan  products,  8 
for  small  businesses.  12.5  for  pediatric 
supplements,  and  8.4  miscellaneous 
exemptions/waivers).  Therefore,  for  FY 
2000,  FDA  estimates  that  it  received  the 
equivalent  of  153.5  (196.4  minus  42.9) 
full  application  equivalents  that  will 
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pay  fees,  after  allowmg  for  exemptions,  application  equivalent  submissions  fee-paying  fiill  application  equivalent 

wavers  and  reductions.  since  1993,  and  including  our  FY  2000  (FAE)  submissions  in  FY  2001 .  as 

A  linear  regression  line  based  on  the  total  of  153.5  fee-paying  ftiU  application  reflected  in  table  1  of  this  document  and 

adjusted  number  of  fee-paying  fiiU  equivalents,  projects  the  receipt  of  163.6  graph  below. 


Table  1. 

Fiscal  Year 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001. 

Adjusted  fee- 
paying  FAE's 
Regression  line 

101.0 
104.5 

108.9 
111.9 

112.5 
119.3 

136.3 
126.7 

161.5 
134.1 

118.5 
141.5 

150.9 
148.9 

153.5 
156.2 

163.6 
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The  total  FY  2001  applicaUon  fee 
revenue  is  estimated  by  multiplying  the 
adjusted  application  fee  rate  ($309,647) 
by  the  equivalent  number  of 
applications  projected  to  qualify  for  fees 
in  FY  2001  (163.6),  for  a  total  estimated 
application  fee  revenue  in  FY  2001  of 
$50,658,249.  This  is  the  amount  of 
revenue  that  FDA  is  also  expected  to 
derive  both  from  establishment  fees  and 
from  product  fees. 

rV.  Adjustment  for  Excess  Collections  in 
Previous  Years 

Under  the  provisions  of  the  PDUFA  II, 
if  the  agency  collects  more  fees  than 
were  provided  for  in  appropriations  in 
any  year  after  1997,  FDA  is  required  to 
reduce  its  anticipated  fee  collections  in 
a  subsequent  year  by  that  amount  (21 
U.S.C.  379h(g)(4)). 

In  FY  1998,  Congress  appropriated  a 
total  of  $117,122,000  to  FDA  in  the 
PDUFA  n  fee  revenue.  To  date, 
collections  for  FY  1998  total 
$117,446,776— a  total  of  $324,776  in  - 
excess  of  the  appropriation  limit.  This  is 
the  only  fiscal  year  since  1997  in  which 
FDA  has  collected  more  in  the  PDUFA 
II  fees  than  Congress  appropriated. 

FDA  also  has  requests  for  waivers  or 
reductions  of  FY  1998  fees  pending  that. 
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if  granted,  would  eliminate  the  excess 
collections.  For  this  reason  FDA  is  not 
reducing  its  FY  2001  fees  to  offset 
excess  collections  at  this  time.  An  offset 
will  be  considered  next  year,  when  fees 
for  FY  2002  are  estabhshed,  if  FDA  still 
has  collections  in  excess  of 
appropriations  for  FY  1998  after  the 
pending  requests  for  FY  1998  waivers 
and  reductions  have  been  resolved. 

V.  Fee  Calculations  for  Establishment 
and  Product  Fees 

A.  Establishment  Fees 

At  the  beginning  of  FY  2000,  the 
establishment  fee  was  based  on  an 
estimate  of  318  establishments  subject 
to  fees.  For  FY  2000,  372  estabhshments 
qualified  for  and  were  billed  for 
establishment  fees,  before  all  decisions 
on  requests  for  waivers  or  reductions 
were  made.  FDA  estimates  that  a  total 
of  25  establishment  fee  waivers  or 
reductions  will  be  made  in  FY  2000,  for 
a  net  of  347  fee-paying  establishments, 
and  will  use  this  number  for  its  FY  2001 
estimate  of  establishments  paying  fees, 
after  taking  waivers  and  reductions  into 
account.  The  fee  per  establishment  is 
determined  by  dividing  the  adjusted 
total  fee  revenue  to  be  derived  from 

Table  2. 


establishments  ($50,658,249),  by  the 
estimated  347  establishments,  for  an 
establishment  fee  rate  for  FY  2001  of 
$145,989  (rounded  to  the  nearest 
dollar). 

B.  Product  Fees 

At  the  begiiming  of  FY  2000,  the 
product  fee  was  based  on  an  estimate 
that  2,262  products  would  be  subject  to 
product  fees.  By  the  end  of  FY  2000, 
2,369  products  qualified  and  were  billed 
for  product  fees  before  all  decisions  on 
requests  for  waivers  or  reductions  were 
made.  Assiuning  that  there  will  be  about 
55  waivers  and  reductions  made,  FDA 
estimates  that  2,314  products  will 
qualify  for  product  fees  in  FY  2000,  after 
allowing  for  waivers  and  reductions, 
and  will  use  this  number  for  its  FY  2001 
estimate.  Accordingly,  the  FY  2001 
product  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  from  product  fees 
($50,658,249)  by  the  estimated  2,314 
products  for  a  product  fee  rate  of 
$21,892  (rounded  to  the  nearest  dollar). 

VI.  Adjusted  Fee  Schedule  for  FY  2001 

The  fee  rates  for  FY  2001  are  set  out 
in  table  2  of  this  document: 


Fee  Category 


Applications 

Requiring  clinical  data 

Not  requiring  clinical  data 

Supplements  requiring  clinical  data 
Establishments 
Products 


Fee  Rates  for  FY  2001 


$309,647 
$154,823 
$154,823 
$145,989 
$21,892 


Vn.  Implementation  of  Adjusted  Fee 
Schedule 

A.  Application  Fees 

Any  application  or  supplement 
subject  to  fees  under  the  PDUFA  II  that 
is  submitted  after  December  31,  2000, 
must  be  accompanied  by  the 
appropriate  application  fee  established 
in  the  new  fee  schedule.  Payment  must 
be  made  in  U.S.  currency  by  check, 
bank  draft,  or  U.S.  postal  money  order 
payable  to  the  order  of  the  Food  and 
Drug  Administration.  Please  include  the 
user  fee  ID  number  on  your  check.  Your 
check  can  be  mailed  to:  Food  and  Drug 
Administration,  P.O.  Box  360909, 
Pittsburgh,  PA  15251-6909. 

If  checks  are  to  be  sent  by  a  courier 
that  requests  a  street  address,  the 
courier  can  deliver  the  checks  to:  Food 
and  Drug  Administration  (360909) 
Mellon  Client  Service  Center  rm.  670, 
500  Ross  St.,  Pittsburgh.  PA  15262- 


0001.  (Note:  This  is  a  new  Mellon  Bank 
Address  for  courier  deUvery  only.) 

Please  make  sure  that  the  FDA  P.O. 
Box  number  (PO  Box  360909)  is  on  the 
enclosed  check. 

FDA  will  bill  applicants  who 
submitted  lower  application  fees  from 
October  1  to  December  31,  2000,  for  the 
difference  between  the  amount  they 
submitted  and  the  amount  specified  in 
the  Adjusted  Fee  Schedule  for  FY  2001. 

B.  Establishment  and  Product  Fees 

By  December  31,  2000,  FDA  will  issue 
invoices  for  establishment  and  product 
fees  for  FY  2001  imder  the  new 
Adjusted  Fee  Schedule.  Payment  will  be 
due  by  January  31,  2001.  FDA  will  issue 
invoices  in  October  2001  for  any 
products  and  establishments  subject  to 
fees  for  FY  2001  that  qualify  for  fees 
after  the  December  2000  billing. 


Dated:  December  7,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Polkj^. 

[FR  Doc.  00-31949  Filed  12-15-00;  8:45  am] 
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ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  a  draft 
guidance  for  industry  (#117)  entitled 
"Pharmacovigilance  of  Veterinary 
Medicinal  Products:  Management  of 
Adverse  Event  Reports  (AER's)"  (VICH 
GL24).  This  draft  guidance  has  been 
developed  by  the  hitemational 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products. 
(VICH).  This  draft  guidance  is  intended 
to  describe  the  reporting  system  for 
identification  of  possible  adverse  events 
following  the  use  of  marketed  veterinary 
medicinal  products  (VMP's)  submitted 
to  the  European  Union,  Japan,  and  the 
United  States. 

DATES:  Submit  written  comments 
concerning  the  draft  guidance  to  ensure 
their  adequate  consideration  in 
preparation  of  the  final  document  by 
January  17,  2001.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  comments 
concerning  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852.  Identify  comments  with  the 
full  title  of  the  draft  guidance  and  the 
docket  number  fouind  in  brackets  in  the 
heading  of  this  document. 

Copies  of  the  draft  guidance  entitled 
"Pharmacovigilance  of  Veterinary 
Medicinal  Products:  Management  of 
Adverse  Event  Reports  (AER's)"  (VICH 
GL24)  may  be  obtained  on  the  Internet 
from  the  CVM  home  page  at  http:// 
www.fda.gov/cvm/fda/TCX3s/ 
guideline.html.  Persons  without  Internet 
access  may  submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  VICH:  Sharon  R. 
Thompson,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594- 
1798,  e-mail: 

sthompso@cvm.fda.gov,  or  Carole 
R.  Andres,  Center  for  Veterinary 
Medicine  (HFV-1),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855,  301-827- 
6524,  e-mail: 
candresl@cvm.fda.gov. 
Regarding  the  guidance  document: 


Neal  Bataller,  Center  for  Veterinary 
Medicine  (HFV-214),  Food  and 
Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-827- 
0163.  e-mail:  nbatalle@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  VDA  has 
ps^cipated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically-based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
pharmaceutical  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  VMP's  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Conunission;  the 
European  Medicines  Evaluation  Agency; 
the  European  Federation  of  Animal 
Health;  the  Committee  on  Veterinary 
Medicinal  Products;  the  U.S.  FDA;  the 
U.S.  Department  of  Agriculture;  the 
Animal  Health  Institute;  the  Japanese 
Veterinary  Pharmaceutical  Association; 
the  Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Agriculture,  Forestry,  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  fi-om  the 
Government  of  Australia/New  Zealemd, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 


n.  Draft  Guidance  on  AER's 

The  VICH  Steering  Committee  held  a 
meeting  on  June  15,  2000,  and  agreed 
that  the  draft  guidance  entitled 
"Pharmacovigilance  of  Veterinary 
Medicinal  Products:  Management  of 
Adverse  Event  Reports  (AER's)"  (VICH 
GL24)  should  be  made  available  for 
public  comment. 

The  draft  guidance  is  intended  to 
describe  the  harmonized  emd  common 
systems,  common  definitions,  and 
standardized  terminology  within 
pharmacovigilance.  Harmonization  of 
those  elements  between  the  VICH 
regions  facilitates  the  reporting 
responsibilities  for  the  marketing 
authorities  or  drug  sponsors,  many  with 
worldwide  activities.  More  specifically, 
the  draft  guidance  presents  the  terms 
and  definitions  intended  to  harmonize 
other  previously  used  terms  referring  to 
similar  pharmacovigilance  concepts. 
The  draft  guidance  describes  the  various 
components  of  information  flow  within 
the  pharmacovigilance  system.  Finally, 
the  draft  guidance  defines  data  elements 
that  are  sufficiently  comprehensive  to 
cover  complex  reports  from  most 
sources  for  the  purpose  of  electronic 
transmission.  CThis  information  . 
collected  is  authorized  by  OMB  Control 
No.  0910-0012). 

ni.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (65  FR  56468,  September  19, 
2000).  For  example,  the  documents  have 
been  designated  "guidance"  rather  than 
"guideline."  Because  guidance 
documents  are  not  binding,  unless 
specifically  supported  by  statute  or 
regulation,  mandatory  words  such  as 
"must,"  "shall,"  and  "will"  in  the 
original  VICH  documents  have  been 
substituted  with  "should."  Similarly, 
words  such  as  "requirement"  or 
"acceptable"  or  plu-ases  such  as 
"minimum  standards"  or  "minimum 
needed"  have  been  replaced  by 
"recommendation"  or  "reconunended" 
as  appropriate  to  the  context. 

The  draft  guidance  represents  the 
agency's  current  thinking  on  the 
management  of  AER's  of  approved  new 
animaJ  drugs.  This  draft  guidance  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  will  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
method  may  be  used  as  long  as  it 
satisfies  the  requirements  of  applicable 
statutes  and  regulations. 

rV.  Comments 

This  draft  guidance  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 


at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  wrritten 
comments  regarding  this  draft  guidance 
document.  Submit  written  comments  to 
ensure  adequate  consideration  in 
preparation  of  the  final  guidance  by 
January  17,  2001.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  8.  2000. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-32056  Filed  12-15-00;  8:45  am] 
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AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  for  comment  of  two  draft 
guidances  for  industry  (Nos.  113  and 
114,  respectively)  entitled 
"Effectiveness  of  Anthelmintics: 
Specific  Recommendations  for  Feline" 
(VICH  GL20)  and  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Poultry"  (VICH 
GL21).  These  related  draft  guidance 
documents  have  been  developed  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
They  are  intended  to  standardize  and 
simplify  methods  used  in  the  evaluation 
of  new  anthelmintics  submitted  for 
approval  to  the  European  Union,  Japan, 
and  the  United  States. 


DATES:  Submit  written  comments  on  the 
draft  guidance  documents  by  January 
17,  2001,  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
guidance  document.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Copies  of  the  draft  guidance 
documents  entitled  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  Feline"  (VICH  GL20) 
and  "Effectiveness  of  Anthelmintics: 
Specific  Recommendations  for  Poidtry" 
(VICH  GL21)  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
http://wrww.fda.gov/cvm/fda/TC)Cs/ 
guideline.html.  Persons  without  Internet 
access  may  submit  written  requests  for 
single  copies  of  the  draft  guidances  to 
the  Commimications  Staff  {HFV-12). 
Center  for  Veterinary  Medicine.  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

You  may  submit  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  VICH:  Sharon 
Thompson,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827- 
4514,  e-mail: 

sthompso@cvm.fda.gov,  or  Carole 
R.  Andres,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration,  7519  Standish  PL, 
'  Rockville,  MD  20855,  301-827- 
2977,  e-mail: 
candresl@cvm.fda.gov. 
Regarding  the  guidance  documents: 
Thomas  Letonja  (HFV-135),  Center 
for  Veterinary  Medicine,  Food  and 
Drug  Administration,  7500  Standish 
PL.  Rockville,  MD  20855,  301-827- 
7576,  e-mail:  tletonja@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  recommendations.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  recommendations 
for  the  development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
recommendations  for  drug  development 


among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  (ICH)  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  recommendations  for  the 
approval  of  human  pharmaceutical  and 
biological  products  among  the  Eiu-opean 
Union,  Japan,  and  the  United  States. 
The  VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  recommendations 
for  the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  ftt)m  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the:  Eiut)pean  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
U.S.  FDA;  U.S.  Department  of 
Agriculture;  Animal  Health  histitute; 
Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 
Veterinary  Biologies;  and  Japanese 
Ministry  of  Agricultiu«,  Forestry,  and 
Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  docimientation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Guidance  on  Anthelmintics 

The  VICH  Steering  Committee  held  a 
meeting  from  Jime  14  through  16,  2000. 
and  agreed  that  the  two  draft  guidance 
documents  entitled  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Feline"  (VICH 
GL20)  and  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Poultry"  (VICH 
GL21)  should  be  made  available  for 
public  comment. 

The  two  draft  guidances,  VICH  GL20 
and  VICH  GL21,  should  be  read  in 
conjunction  with  the  "Effectiveness  of 
Anthelmintics:  General 
Recommendations  (EAGR)"  (64  FR 
38445,  July  16,  1999).  The  guidances  for 
feline  and  poultry  are  part  of  the  EAGR. 
and  the  aim  of  these  two  draft  guidances 
is  to:  (1)  Be  more  specific  for  certain 
issues  not  discussed  in  the  general 
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gmdance,  (2)  highlight  differences  with 
3ie  EAGR  on  effectiveness  data 
recommendation,  and  (3)  give 
explanations  for  disparities  with  the 
EAGR.  Comments  about  the  draft 
guidance  documents  will  be  considered 
by  the  FDA  and  the  VICH  Anthelmintic 
Working  Group.  Ultimately,  FDA 
intends  to  adopt  the  VICH  Steering 
Committee's  final  guidances  and 
publish  them  as  future  guidances. 

These  draft  documents,  developed 
under  the  VICH  process,  have  been 
revised  to  conform  to  FDA's  good 
guidance  practices  (65  FR  56468, 
September  19,  2000).  For  example,  the 
documents  have  been  designated 
"guidance"  rather  than  "guideline." 
Because  guidance  documents  are  not 
binding,  unless  specifically  supported 
by  statute  or  regulation,  mandatory 
words  such  as  "must,"  "shall."  and 
"will"  in  the  original  VICH  docimients 
have  been  substituted  with  "should." 
Similarly,  words  such  as  "require"  or 
"requirement"  have  been  replaced  by 
"recommendation"  or  "recommended" 
as  appropriate  to  the  context. 

These  draft  documents  represent 
current  FDA  thinking  on  effectiveness 
recommendations  for  certain  veterinary 
anthelmintic  medicinal  products.  These 
documents  do  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  FDA  or  the  public.  An 
alternate  method  may  be  used  as  long  as 
it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 


m.  Comments 

These  draft  guidance  docimients  are 
being  distributed  for  comment  purposes 
only  and  are  not  intended  for 
implementation  at  this  time.  Interested 
persons  should  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  draft 
guidance  documents  by  January  17, 
2001.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  documents  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  December  8.  2000. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  00-32057  Filed  12-15-00;  8:45  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Tobacco  Regulation  for  Substance 
Abuse  Prevention  and  Treatment — 45 
CFR  Part  96— (OMB  No.  0930-0165; 
Extension,  no  change) — This  final  rule 
provides  guidance  to  States  regarding 
compliance  with  section  1926  of  the 
Public  Health  Service  Act  (42  USC 
300X-26)  related  to  sale  and  distribution 
of  tobacco  to  minors.  The  final  rule 
implements  section  1926  by  specifying 
the  content  of  the  State's  annual  report 
on  the  provisions  of  the  rule  and 
application  for  block  grant  funds.  The 
reporting  burden  shown  below 
represents  the  average  total  hours  to 
assemble,  format  and  produce  the 
information  for  the  block  grant 
provision  on  minors'  access  to  tobacco, 
in  accordance  with  the  requirements  of 
45  CFR  Part  96.  These  burden  hours  are 
counted  towards  the  total  burden  for  the 
annual  Substance  Abuse  Prevention  and 
Treatment  Block  Grant  Application 
Format  (OMB  No.  0930-0080)  for  which 
separate  approval  is  obtained. 


45  CFR  Citation 


Annual  report: 

96.122(f)  

96.130(e)(1-3) 
State  Plan: 

96.122(g)(21)  .. 

96.130(e)(4-5) 

96.130(g)  


Total 


Number  of 
responses 

Respondents/ 
respondent 

Hours/ 
response 

Total  f>our 
burden 

59 
59 

0 
59 

59 

1 
1 

0 

1 
1 

0 
15 

0 

14 

5 

885 

20 

826 
295 

34 

2.006 

'  This  section  describes  requirements  for  the  first  applicable,  which  has  passed  for  all  States.  Therefore,  no  burden  is  associated  with  this  sec- 
2 This  section  duplicates  the  information  collection  language  in  section  96.130(e).  The  burden  is  shown  for  96.130(e). 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Stuart  Shapiro,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235.  Washington.  DC 
20503. 


Dated:  December  11,  2000. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

(FR  Doc.  00-32103  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  ujider 


OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Substance  Abuse  Prevention  and 
Treatment  Block  Grant  Regulations — 45 
CFR  part  96  (OMB  No.  0930-0163; 
Extension,  no  change) — This  interim 
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final  rule  provides  guidance  to  States 
regarding  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant 
legislation.  The  rule  implements  the 
reporting  and  recordkeeping 
requirements  of  42  U.S.C.  300x21-35 
and  51-64  by  specifying  the  content  of 
the  States'  annual  report  on  and 
application  for  block  grant  funds.  The 


reporting  burden  hours  are  counted 
towards  the  total  burden  for  the 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant  Application 
Format  (OMB  No.  0930-0080)  for  which 
separate  approval  is  obtained.  The  total 
annual  reporting  and  recordkeeping 
burden  estimate  is  shown  below: 


45  CFR  Citation 


Number  of 
respondents 


Responses/ 
respondent 


Hours/ 
response 


Total  hour 
burden 


Reporting  Burden 


Annual  Report: 

96.122(d)  1  

96.122(f);  96  126(0  • 

96.134(d)  

State  Plan: 

96.122(g)  

96.124(c)(1)  

96.127(b)  

96.131(f)  

96.133(a)  

Waivers:  ^ 

96.122(d)  

96.124(d)  

96  132(d)  

96.134(b)  

96.135(d) 

Total  Reporting  Burden  ^ 


Recordkeeping  Burden 


60 

0 

0 

60 

152 

9,120 

60 

16 

960 

60 

162 

9,720 

60 

40 

2.400 

60 

8 

480 

60 

8 

480 

60 

80 

4,800 

26 

1 

26 

0 

40 

0 

0 

16 

0 

3 

40 

120 

0 

8 

8 

60 

•/  — •"'^^|f 

28.106 

96.129(a)(13) 


60 


16 


960 


2Thf  nZt^f  J?f  fjlr^n""^?®"  associated  With  change  of  the  due  date  for  the  annual  report  effective  with  the  FY  2001  application 
ain  rl^^^n  K  '^iPO"'^^"'^  per  year  for  the  waiver  requests  is  based  on  actual  experience  over  the  past  several  years 
3AI  reporting  burden  is  associated  with  the- annual  report,  State  plan,  and  waivers  is  approved  underOMB  control  number  0930-0080  Onlv 
the  information  collection  language  in  the  regulation  and  the  recordkeeping  burden  are  approved  under  OMB  a)n^ol  nuS  mSSS^      ^ 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Stuart  Shapiro,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503.    » 

Dated:  December  11,  2000. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA. 
[FR  Doc.  00-32104  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Issuance  of  Permits,  to  incidentally 
Take  Threatened  and  Endangered 
Species,  to  the  City  of  Sacramento  and 
Sutter  County  in  Association  with  a 
revised  Natomas  Basin  Habitat 
Conservation  Plan,  Sacramento  and 
Sutter  Counties,  California 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  is  considering  approval  of  a 
revised  Natomas  Basin  Habitat 
Conservation  Plan  (Plan)  and  re- 
issuance of  an  Endangered  Species  Act 
Incidental  Take  Permit  (Permit),  under 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act,  to  the  City  of  Sacramento 
(City)  and  issuing  a  Permit  to  Sutter 
County.  These  municipalities  have  the 
majority  of  land  use  authority  in  the 
Natomas  Basin.  The  permit  would 
authorize  incidental  take  of  listed 


species  and  unlisted  species  that  may  be 
listed  in  the  future.  Incidental  take  of 
listed  species  could  occur  as  a  result  of 
urban  development,  certain  on-going 
rice  farming  activities,  and  management 
of  habitat  reserves. 

Pursuant  to  the  National 
Environmental  Policy  Act,  the  Service 
intends  to  prepare  an  Environmental 
Impact  Statement  addressing  the 
proposed  action  of  approving  the  Plan 
and  issuing  Permits.  The  Plan  covers  the 
entire  53,341-acre  Natomas  Basin, 
including  portions  of  the  City  and 
Sacramento  and  Sutter  Counties  that 
occur  within  the  basin.  The 
Environmental  Impact  Statement  will 
also  serve  as  an  Environmental  Impact 
Report  under  the  California 
Environmental  Quality  Act.  The  Plan 
addresses  the  incidental  take  of  the 
federally  listed  threatened  giant  garter 
snake  (Thamnophis  gigas),  Aleutian 
Canada  goose  [Branta  canadensis 
leucopareia),  valley  elderberry  longhom 
beetle  {Desmocerus  califomicus 
dimorphus),  the  endangered  vernal  pool 
fairy  shrimp  (Branchinecta  lynchi), 
vernal  pool  tadpole  shrimp  [Lepidurus 
packardi),  conservancy  fairy  shrimp 
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(Branchinecta  conservatio),  longhom 
fairy  shrimp  (Branchinecta 
longiantenna),  Colusa  grass  [Neostapfia 
colusana),  Sacramento  Orcutt  grass 
(Orcuttia  viscida).  slender  Orcutt  grass 
(Orcuttia  tenuis),  and  16  currently 
unlisted  species  and  their  habitats 
resulting  from  development,  certain 
agricultural  activities,  and  species  and 
habitat  management  actions  in  the 
Natomas  Basin.  The  Plan  includes  a 
process  for  covering  third  party 
development  and  agricultural  activities 
within  the  two  jurisdictions  that  are 
carried  out  in  conformance  with  the 
Plan. 

This  notice  describes  the  proposed 
action  and  possible  alternatives,  invites 
public  participation  in  the  scoping 
process  for  preparation  of  the  joint 
Environmental  Impact  Statement/ 
Envirormiental  Impact  Report,  solicits 
written  comments,  and  identifies  the 
Service  official  to  whom  questions  and 
comments  concerning  the  proposed 
action  should  be  directed. 
DATES:  Written  comments  are 
encouraged  and  should  be  received  on 
or  before  January  16,  2001. 

Public  Meeting:  The  Service.  City,  and 
Sutter  Comity  will  hold  public  scoping 
meetings  on  January  3,  2001,  2:00  p.m. 
to  5:00  p.m..  Holt  Tractor 
Manufacturing,  large  conference  room, 
7310  Pacific  Avenue,  Pleasant  Grove, 
California;  and,  January  4,  2001,  2:00 
p.m.  to  5:00  p.m.  and  6:00  p.m.  to  8:00 
p.m..  City  of  Sacramento,  1231  I  Street, 
First  Floor,  Room  102,  Sacreunento, 
California.  Verbal  and  written 
comments  will  be  accepted  at  the 
meetings.  For  additional  meeting 
information,  contact  Vicki  Campbell, 
Division  Chief,  Conservation  Planning 
at  (916)  414-6600. 
ADDRESSES:  Information,  written 
comments,  or  questions  related  to  the 
preparation  of  the  Environmental 
Impact  Statement/Envirorunental 
Impact  Report  and  the  National 
Envirormiental  Policy  Act  process 
should  be  submitted  to  Vicki  Campbell, 
Division  Chief,  Conservation  Planning, 
U.S.  Fish  and  Wildlife  Service, 
Sacramento  Fish  and  Wildlife  Office. 
2800  Cottage  Way,  W-2605, 
Sacramento,  California  95825;  FAX 
(916)  414-6713.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Rinek  or  Kelly  Homaday,  Fish  and 
Wildlife  Biologists,  Sacramento  Fish 
and  Wildlife  Office  at  (916)  414-6600. 
Persons  wishing  to  obtain  background 
materials  should  contact  Grace  Hovey, 


City  of  Sacramento,  1231  I  Street,  Suite 
300,  Sacramento,  California  85814  at 
(916)  264-7601,  or  Jeff  Pemstein,  Sutter 
County.  10461  Old  Placerville  Road. 
Suite  110,  Sacramento,  California  95827 
at  (916)  361-8384.  extension  203. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
Act  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or 
collect  listed  animal  species,  or  attempt 
to  engage  in  such  conduct  (16  U.S.C. 
1538).  However,  under  limited 
circumstances,  the  Service  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  animal  species.  "Incidental  take" 
is  defined  by  the  Act  as  take  that  is 
incidental  to,  and  not  the  purpose  of, 
carrying  out  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  threatened  species  and  endangered 
species,  respectively,  are  at  50  CFR 
17.32  and  50  CFR  17.22. 

Prior  to  adoption  of  the  Plan  and  the 
Service's  issuance  of  the  Permit  to  the 
City  in  December  1997,  an 
Environmental  Assessment  was 
prepared  by  the  Service  in  accordance 
with  the  National  Environmental  Policy 
Act  and  a  Negative  Declaration  was 
prepared  by  the  City  pursuant  to  the 
California  Environmental  Quality  Act.  A 
Federal  court  ruling  on  August  15,  2000, 
held  that  the  Service's  decisions  to  issue 
the  Permit  to  the  City  and  its  decision 
not  to  prepare  an  Environmental  Impact 
Statement  for  the  project  were  arbitrary 
and  capricious.  The  City  and  Sutter 
County  are  preparing  a  revised  Plan  for 
the  Natomas  Basin  that  will  address  the 
court's  concerns  and  support  the 
issuance  of  Permits  to  both  the  City  and 
Sutter  Coimty.  The  goals  of  the  Plsm.  as 
revised,  are  to  conserve  listed  and 
unlisted  species  and  their  habitat  in  the 
basin  while  accommodating  compatible 
development  and  certain  on-going 
agricultural  activities. 

The  Plan  study  area  comprises  the 
entire  53.341-acre  Natomas  Basin  within 
both  Sacramento  and  Sutter  Coimties, 
California.  Agriculture  is  the  dominant 
land  use  in  the  Natomas  Basin.  The 
predominant  crops  are  rice,  com,  sugar 
beets,  grain,  tomatoes,  and  pastiire  land. 
NatiKal  and  uncultivated  vegetation 
types  are  interspersed  throughout  the 
agricultural  areas  of  the  Natomas  Basin. 
Natural  areas  are  found  primarily  along 
irrigation  canals,  drainage  ditches, 
pasture  lands,  and  uncultivated  fields. 
Narrow  strips  of  emergent  vegetation 
and/or  wooded  riparian  areas  are 


associated  with  borders  of  the  irrigation 
canals  and  drainage  ditches. 

Portions  of  the  Natomas  Basin  that  are 
within  the  jurisdiction  of  the  City  were 
included  in  the  original  December  1997 
Plan  and  Permit.  The  City  is  seeking  re- 
issuance of  its  Permit  for  urban 
development  activities  and  certain  on- 
going rice  fanning  activities,  and  Sutter 
Coimty  is  seeking  issuance  of  a  Permit 
for  lu-ban  development  and  rice  farming 
in  its  portion  of  the  Natomas  Basin.  In 
addition,  a  separate  Permit  application 
is  under  review  by  the  Service  for  the 
Metro  Air  Park  Property  Owners 
Association.  The  Metro  Air  Park 
application  proposes  participation  in 
the  Basin-wide  conservation  program. 
The  Metro  Air  Park  Permit  would  cover 
the  urbanization  of  approximately  2,000 
acres  of  land  within  the  Natomas  Basin 
portion  of  unincorporated  Sacramento 
County.  The  total  acreage  within  the 
basin  for  which  take  resulting  from 
urban  development  activities  is  being 
sought  under  the  revised  Natomas  Basin 
Plan  and  the  Metro  Air  Park  Plan  is 
17,500  acres. 

Under  the  Plan,  the  effects  of 
urbanization  and  other  activities  are 
expected  to  be  minimized  and  mitigated 
through  the  City  and  Sutter  County's 
participation  in  a  Basin-wide 
conservation  program,  which  will  be 
described  in  the  revised  Plan.  The  focus 
of  this  Basin-wide  conservation  program 
is  the  preservation  and  enhancement  of 
ecological  communities  that  support 
species  associated  with  wetland  and 
upland  habitats.  Through  the  payment 
of  development  fees,  one-half  acre  of 
mitigation  land  is  expected  to  be 
established  for  every  acre  of  land 
developed  within  the  Basin.  The 
mitigation  land  will  be  acquired  by  the 
Natomas  Basin  Conservancy,  a  non- 
profit conservation  organization 
established  in  1998  to  implement  the 
original  Plan.  Mitigation  fee  amounts, 
and  the  mitigation  and  minimization 
strategies  will  be  subject  to  the 
adjustment  required  under  the  Plan,  as 
revised.  The  Plan  also  contains  take 
avoidance  and  minimi25ation  measures 
that  include  the  requirements  for 
developers  and  landowners  to  conduct 
pre-construction  surveys  and  to  carry 
out  minimization  measures  prior  to  site 
development. 

The  City,  County,  and  Service  have 
selected  CH2M  Hill  to  prepare  the  joint 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report.  The 
Environmental  Impact  Statement  will  be 
prepared  in  compliance  with  the 
National  Environmental  Policy  Act  and 
the  Environmental  Impact  Report  will 
be  prepared  in  compliance  with  the 
California  Environmental  Quality  Act. 


Although  CH2M  Hill  will  prepare  the 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report,  the 
Service  will  be  responsible  for  the  scope 
and  content  of  the  Environmental 
Impact  Statement,  and  the  City  and 
Coimty  will  be  responsible  for  the  scope 
and  content  of  the  Environmental 
Impact  Report. 

The  Environmental  Impact  Statement/ 
Environmental  Impact  Report  will 
consider  the  proposed  action  (issuance 
of  section  10(a)(1)(B)  Endangered 
Species  Act  permits  to  the  City  and 
Sutter  County),  and  a  reasonable  range 
of  alternatives  as  summarized  below. 
Plan  components  related  to  the  court's 
ruling  that  will  be  addressed,  include 
the  following: 

1.  The  Plan's  mitigation  fee  structure, 
mitigation  land  ratio,  and  rice  fanning 
best  management  practices; 

2.  The  viability  of  the  Plan  if  fewer 
than  all  of  the  thiree  jurisdictions  with 
land  in  the  basin  participate  in  the  Plan 
with  respect  to  mitigation  fees,  the 
quality  and  location  of  habitat  that 
would  be  lost  and  preserved  under  the 
Plan,  and  the  impacts  to  the  covered 
species  and  their  habitats: 

3.  Analysis  of  the  species  and  the 
quality,  quantity  and  location  of  habitat 
within  each  jurisdiction; 

4.  Analysis  of  the  effect  on  giant  garter 
snakes  if  the  Plan's  goals  of  large, 
connected  blocks  of  reserve  lands 
cannot  be  met,  and  the  design  of  a 
process  to  be  built  into  the  plan  to 
assure  its  habitat  goals  are  achieved; 

5.  Analysis  of  the  midcourse  review 
procedure  incorporated  into  the  plan  to 
respond  to  new  information  and  address 
implementation  issues  if  the  City  (or 
Sutter  County)  is  the  only  permittee; 
and 

6.  Analysis  of  the  effectiveness  of  the 
monitoring  and  adaptive  management 
provisions  of  the  Plan  if  the  City  (or 
Sutter  County)  is  the  sole  permittee. 

Potential  alternatives  may  include  a 
decreased  development  alternative,  an 
increased  mitigation  ratio  alternative, 
and  a  No  Action  alternative.  Under  the 
No  Action  alternative,  the  Service 
would  not  issue  section  10(a)(1)(B) 
permits  to  the  City  and  Sutter  County  in 
the  Natomas  Basin. 

Environmental  review  of  the  revised 
Plan  will  be  conducted  in  accordance 
with  the  requirements  of  the  1969 
National  Environmental  Policy  Act,  as 
amended  (42  U.S.C.  4321  et  seq.), 
National  Policy  Act  regulations  (40  CFR 
parts  1500-1508),  other  appHcable 
regulations,  and  Service  procedures  for 
compliance  with  those  regulations.  This 
notice  is  being  furnished  in  accordance 
with  section  1501.7  of  the  National 
Environmental  Policy  Act  to  obtain 
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suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the 
Environmental  Impact  Statement/ 
Environmental  Impact  Report. 

Comments  and  participation  in  the 
scoping  process  are  hereby  sohcited. 
The  1997  Plan,  upon  which  the  revised 
Plan  is  based,  was  subject  to  extensive 
public  review.  However,  because  of 
likely  changes  in  the  Plan,  including 
addition  of  the  benefits  of  the  "No 
Surprises"  regulation  (63  FR  8859)  and 
the  Services'  "Five-Point  Policy"  (65  FR 
35242),  additional  public  review  and 
input  is  being  sought. 

The  primary  purpose  of  the  scoping 
process  is  to  identify,  rather  than  to 
debate,  significant  issues  related  to  the 
proposed  action.  Interested  persons  are 
encouraged  to  provide  comments  on  the 
scope  of  issues  and  alternatives  to  be 
addressed  in  the  Draft  Environmental 
Impact  Statement/Environmental 
Impact  Report. 

Dated:  December  11.  2000. 
Elizabeth  H.  Stevens, 

Deputy  Manager,  Region  1,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  00-32095  Filed  12-15-00;  8:45  amj 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-1050-PF-01-24  1A] 

Extension  of  Approved  Information 
Collection,  0MB  Number  1004-0182 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
aimouncing  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from  Alaska 
Natives  interested  in  conducting 
reindeer  grazing  activities  on  BLM 
administered  lands.  This  information 
allows  BLM  to  begin  the  assessment  of 
the  compatibility  of  reindeer  grazing  on 
public  lands  with  multiple-use 
objectives  (43  CFR  4300). 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  16,  2001.  BLM 
will  not  necessarily  consider  any 
comments  received  after  the  above  date. 
ADDRESSES:  Comment  may  be  mailed  to: 
Regulatory  Affairs  Group  (630),  Bureau 
of  Land  Management,  1849  C  Street  NW, 
Room  401LS,  Washington,  DC  20240. 


Comments  may  be  sent  via  Internet  to: 
WOComment@blm.gov.  Please  include 
"ATTN:  1004-0182"  your  name  and 
return  address  in  your  Internet  message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401. 1620 
L  street.  NW,  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Field,  BLM  Northern  Field  Office, 
on  (907)  474-2343  (Commercial  or  FTS). 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-677-8330,  24  hours  a 
day.  seven  days  a  week,  to  contact  Mr. 
Field. 

SUPPLEMENTARY  INFORMATION:  5  CFR 
1320. 12(a}  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  regulations  found  in  43 
CFR  2812  to  solicit  comments  on  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology'.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  Act  of  September  1.  1937  (50  Stat. 
900;  25  U.S.C.  500  et  seq.)  authorizes 
the  Secretary  of  the  Interior  to  manage 
the  reindeer  industry  in  Alaska  to 
maintain  a  self-sustaining  industry  for 
Natives  of  Alaska.  The  Act  also 
authorizes  the  Secretary  to  issue  permits 
to  those  Natives  for  grazing  reindeer  on 
public  lands.  The  implementing 
regulations  at  43  CFR  4300  authorize 
Alaska  Natives  to  apply  to  BLM  for 
permits  to  graze  reindeer  and  to 
construct  improvements  on  the  land. 

The  Grazing  Lease  or  Permit 
Application  (Form  4210-1)  and  the 
Reindeer  Grazing  Permit  (Form  4132-2) 
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are  designed  to  record  all  information 
required  under  43  CFR  4300.20  and  43 
CFR  4300.57.  BLM  uses  the  information 
provided  by  the  applicant(s)  and 
permittee(s)  to  determine  whether 
applicant  qualifies  to  receive  a  reindeer 
grazing  permit  and  whether  permittee 
meets  the  specified  terms  and 
conditions  of  the  granted  permit. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  the  public  reporting  burden  for 
the  information  collected  estimates  to 
average  1  hour  per  application  cind  15 
minutes  for  the  permit.  The  respondents 
are  Alaska  Natives.  The  frequency  of 
response  is  once  every  5  years  for  the 
renewal  appUcations  and  once  per  year 
for  the  reindeer  grazing  permits.  The 
estimated  number  of  responses  per  year 
totals  18.  The  estimated  total  annual 
burden  is  23  hours  (5  hours  annual 
burden  on  permittees  and  18  hours  to 
apply  for  the  renewal  of  existing 
reindeer  grazing  permits).  BLM 
specifically  requests  your  conunents  on 
its  estimate  of  the  amount  of  time  that 
it  takes  to  prepare  a  response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  12,  2000. 
N4ichael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 
[FR  Doc.  00-32004  Filed  12-15-00;  8:45  am] 

BiUJNG  CODE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-057-1 040-PH-GP1 -0020] 

0MB  Approval  Number  1004-XXXX; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  On  August 
3,  2000,  BLM  published  a  notice  in  the 
Federal  Register  (65  FR  47796) 
requesting  comment  on  this  proposed 
collection.  The  comment  period  ended 
on  October  2,  2000.  BLM  received  no 
comments  from  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 


obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
nimiber  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
NEW),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  N.W., 
Mail  Stop  401  LS,  Washington,  D.C. 
20240. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Lemd 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Bureau  of  Land  Management's 
Program  Evaluation  for  the  National 
Riparian  Service  Team  and  Extended 
Riparian  Network,  OMB  approval 
number:  1004-NEW. 

Abstract:  The  Bureau  of  Land 
Management  is  proposing  a  new 
information  collection  for  the  purpose 
of  conducting  a  program  evaluation  for 
the  National  Riparian  Service  Team 
(NRST)  and  the  extended  reparian 
network.  The  BLM  will  conduct  surveys 
and  interviews  of  individuals  who  work 
within  or  receive  services  from  the 
interagency  NRST  or  the  extended 
riparian  network.  The  information  will 
allow  the  BLM  to  measure  satisfaction 
and  program  effectiveness,  and  comply 
with  the  requirements  emd  spirit  of  the 
Government  Performance  and  Results 
Act  of  1993  and  Executive  Order  No. 
12862.  Questions  will  address  the 
following  areas:  (1)  Satisfaction  with  the 
team  as  a  facilitator  of  cooperative 
riparian  restoration/management;  (2) 
program  effectiveness  (e.g.,  on-the- 
ground  implementation  and/or 
achievement  of  interim  steps  toward 
implementation  of  riparian  management 
strategies;  impact  of  thought  process, 


PFC  as  a  tool  for  creating  a  common 
vocabulary,  for  facilitating  effective 
cooperation);  and  (3)  general 
demographic  information. 

Bureau  Form  Number:  None. 

Frequency:  Once  every  other  year 
(biennial). 

Description  of  Respondents:  The 
respondents  will  be  individuals  who 
work  with  or  receive  services  from  the 
National  Ripeuian  Service  Team  or  the 
extended  riparian  network,  including: 
Federal,  State,  Local  and  Tribal 
Government  employees;  individuals 
affiliated  with  non-profit  organizations; 
and  members  of  the  general  public. 
Estimated  completion  time:  (survey)  25 
minutes/. 42  hours  per  respondent  (500 
respondents),  and  (interview)  45 
minutes/. 75  hours  per  respondent  (40 
respondents). 

Annual  Responses:  540  (bermial). 

Filing  Fee  Per  Response:  None. 

Annual  Burden  Hours:  250  (biennial). 

Bureau  Clearance  Officer:  Michael 
Schwartz,  202^52-5033. 

Dated:  October  26,  2000. 
Michael  Schwartz, 

BLM  Information  Collection  Clearance 

Officer. 

[FR  Doc.  00-32097  Filed  12-15-00;  3:45  am] 

BILUNG  CODE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTU-79203] 

Utah— Notice  of  Invitation  To 
Participate  In  Coal  Exploration 
Program;  Lodestar  Energy,  Inc., 

Lodestar  Energy,  Inc.  is  inviting  all 
qualified  parties  to  participate  in  its 
proposed  exploration  of  certain  Federal 
coal  deposits  in  the  following  described 
lands  in  Carbon  County,  Utah: 

T.  13S.,  R.  7E..  SLM.  UT 

Sec.  19,  E2SE,  SWSE,  SESW; 
Sec.  20,  W2SW; 
Sec.  29,  NWNW; 
Sec.  30,  E2,  NENW. 

Containing  640.00  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Office,  P.O.  Box  45155,  Salt  Lake  City, 
Utah  84145-0155,  and  to  Dave  Miller, 
Lodestar  Energy,  Inc.,  White  Oak  Mine, 
HC  35  Box  370,  Helper,  Utah  84526. 
Such  written  notice  must  be  received 
within  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 


provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rata  basis.  An 
exploration  plan  submitted  by  Lodestar 
Energy,  Inc.,  detailing  the  scope  and 
timing  of  this  exploration  program,  is 
available  for  public  review  during 
normal  business  hours  in  the  public 
room  of  the  BLM  State  Office,  324  South 
State  Street,  Salt  Lake  city,  Utah,  imder 
serial  number  UTU-79203. 

Douglas  M.  Koza, 

Deputy  State  Director,  Division  of  Natural 
Resources. 

[FR  Doc.  00-32105  Filed  12-15-00;  8:45  am] 
BILLING  CODE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-310-0777-AC] 

Notice  of  Resource  Advisory  Councir 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Northeast  California  Resource  Advisory 
Council,  Susanville,  California. 
ACTION:  Notice  of  Meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92^63)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579),  the  U.  S.  Bureau  of  Land 
Management's  Northeast  California 
Resource  Advisory  Council  will  meet 
Friday  and  Saturday,  Feb.  2  and  3,  2001, 
in  the  Bureau  of  Land  Management's 
Eagle  Lake  Field  Office,  2950  Riverside 
Drive,  Susanville,  CA. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  Friday,  Feb.  2,  at  10  a.m. 
in  the  Conference  Room  of  the  Eagle 
Lake  Field  Office.  Agenda  items  include 
an  overview  of  livestock  grazing 
consultation  requirements,  a  status 
report  on  rangeland  health  assessments, 
an  update  on  water  quality  management 
planning,  a  report  on  conservation 
planning  for  sage  grouse,  a  report  on  a 
juniper  shearing  test,  and  discussions 
about  off-highway  vehicle  management. 
Members  of  the  public  can  also 
comment  on  these  or  other  public  lands 
management  issues  during  the  public 
comment  period.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  may  be  established. 

On  Saturday,  Feb.  3,  the  council  will 
convene  at  9  a.m.  at  the  same  location 
for  a  public  forum  on  juniper 
management.  Speakers  will  provide 
information  on  the  current  extent  of 
jimiper  stands  in  northeastern 
California,  and  provide  perspectives  on 
management. 
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FOR  FURTHER  INFORMATION  CONTACT: 
BLM  Alturas  Field  Manager  Tim  Burke 
at  (530)  257-4666. 

Joseph  J.  Fontana, 

Public  Affairs  Officer. 

[FR  Doc.  00-32192  Filed  12-15-00;  8:45  am) 

BiUJNG  CODE  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZA  30749] 

Public  Land  Order  No.  7467; 
Withdrawal  of  National  Forest  System 
Lands  for  San  Francisco  Peaks/Mount 
Elden  Recreation  Area;  Arizona; 
Correction 

Correction 

In  notice  document  00-26435  on  page 
61181  in  the  issue  of  Monday,  October 
16.  2000,  make  the  following  correction: 

On  page  61181,  in  the  third  coliunn, 
in  the  15th  line  from  the  top,  replace 
"NEV4SEV4"  with  "NWV4SEV4". 

Dated:  December  6,  2000. 

Alvin  L.  Burch, 

Acting  Deputy  State  Director.  Resources 
Division. 

[FR  Doc.  00-32058  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(SDM  44591) 

Notice  of  Proposed  Withdrawal 
Extension;  South  Dakota 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTK>N:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  extend  Public  Land  Order 
No.  5793  for  an  additional  20-year 
period.  This  order  withdrew  National 
Forest  System  land  from  location  or 
entry  under  the  United  States  mining 
laws  for  protection  and  development  of 
the  Terry  Peak  Electronic  Site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM,  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-896-5052. 
SUPPLEMENTARY  INFORMATION:  On 
December  8,  2000,  the  Forest  Service 
filed  an  application  to  extend  Public 
Land  Order  No.  5793  for  an  additional 
20-year  period.  Public  Land  Order  No. 
5793  withdrew  the  following-described 
National  Forest  System  land  from 


location  or  entry  imder  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Black  Hills  National  Forest 

Black  Hills  Meridian 
T.  4  N.,  R.  2  E., 

Sec.  11,  a  portion  of  the  NEV4  covered  by 
M.S.  2025.  excluding  lots  1,  2,  and  3. 

The  area  described  contains  25  acres  in 
Lawrence  County. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

Dated:  December  12,  2000. 
Howard  A.  Lemm, 
Chief  Branch  of  Land  Resources. 
(FR  Doc.  00-32106  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission:  Notice  of 
Cancellation  of  December  Meeting  and 
Notice  of  Meetings  for  Calendar  Year 
2001 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  previously  scheduled  for 
Tuesday,  December  26,  2000  at  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  California  is 
canceled. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  monthly  for 
calendar  year  2001  to  hear  presentations 
on  issues  related  to  management  of  the 
Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore. 
Meetings  of  the  Advisory  Commission 
are  scheduled  for  the  following  dates  at 
San  Francisco  and  at  Point  Reyes 
Station,  California: 

Tuesday,  January  23  San  Francisco.  CA. 

Saturday,  January  27  Point  Reyes.  CA. 

Tuesday,  February  San  Francisco,  CA. 

27. 

Tuesday.  March  27  ..  San  Francisco,  CA. 

Tuesday,  April  24  ....  San  Francisco.  CA. 

Saturday,  May  5  Point  Reyes.  CA. 

Tuesday.  May  22  San  Francisco,  CA. 

Tuesday.  June  26 San  Francisco,  CA. 

Tuesday,  July  24  San  Francisco.  CA. 

Tuesday,  August  28  San  Francisco,  CA. 

Tuesday,  September  San  Francisco,  CA. 

25. 

Saturday.  October  20  Point  Reyes,  CA. 
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San  Francisco,  CA. 
San  Francisco,  CA. 


Tuesday,  October  23 
Tuesday,  November 
27. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  areas  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Current 
members  of  the  Commission  are  as 
follows: 

Mr.  Richard  Bartke,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Ms.  Lennie  Roberts 
Dr.  Edgar  Waybum 
Mr.  Michael  Alexander 
Mr.  Gordon  Bennett 
Ms.  Anna-Marie  Booth 
Ms.  Yvonne  Lee 
Ms.  Susan  Giacomini  AUan 
Mr.  Trent  Orr 
Mr.  Redmond  Keman 
Mr.  Doug  Nadeau 
Ms.  Betsey  Cutler 
Mr.  Trent  Orr 
Mr.  Dennis  Rodoni 
Mr.  John  J.  Spring 
Mr.  Fred  Rodriguez 
(one  position  vacant) 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  except  the 
Saturday,  January  27,  Saturday,  May  5 
and  Saturday,  October  20  meetings, 
which  will  be  held  at  10:30  a.m.  at  the 
Dance  Palace,  comer  of  5th  and  B 
Streets,  Point  Reyes  Station,  California. 
However,  some  meetings  may  be  held  at 
other  locations  in  Marin  County  or  at 
locations  in  San  Mateo  County. 
Information  confirming  the  time  and 
location  of  all  Advisory  Commission 
meetings  or  cancelations  of  any 
meetings  can  be  received  by  calling  the 
Office  of  the  Staff  Assistant  at  (415) 
561-4733. 

Anticipated  agenda  items  at  meetings 
diiring  calendar  year  2001  may  include: 

•  Updates  on  Planning  Issues  for  Fort 
Baker 

•  Doyle  Drive  Scoping  Overview  and 
Public  Comment 

•  Updates  on  Presidio  Vegetation 
Management  Plan 

•  Updates  on  Marin  Comprehensive 
Transportation  Planning 

•  Reports  on  Park  Site  Ferry  Plarming 

•  Updates  on  Park  5-Year  Strategic 
Plan 

•  Update  reports  on  Golden  Gate 
Bridge  Seismic  Upgrade  Project  and 
Park  Impacts 


•  Reports  on  Presidio  Mott  Visitor 
Center  and  Crissy  Field  Education 
Center 

•  Reports  on  GGNRA  education 
programs 

•  Update  on  Plans  for  Crissy  Field 
projects 

•  Reports  and  updates  on  the  Cliff 
House  Restoration  Plan  and  other 
elements  of  the  Sutro  Design  Plan, 
including  the  Merrie  Way  Visitor  Center 

•  Update  Reports  on  Fort  Mason 
Center  Pier  One  and  Pier  2  Seismic 
Work 

•  Reports  on  park  equestrian  permits 

•  GGNPA  annual  briefing 

•  Redwood  Creek  Watershed 
Planning 

•  Reports  on  Alcatraz  Historic 
Preservation  and  Safety  Construction 

•  Pacifica  Boundary  Expansion 
Public  Comment  and  Commission 
Action 

•  Issues  affecting  San  Mateo  County 
national  park  lands 

•  Update  reports  on  "Park  Partner" 
programs,  including  Bay  Area  Discovery 
Museum  plans  and  Marine  Mammal 
Center  pleutming 

•  Updates  on  Fort  Mason  Reuse 
projects  and  Upper  Fort  Mason  planning 

•  Updates  on  Presidio  Trails  Master 
Plan  and  Presidio  Mountain  Lake 
projects 

•  Updates  on  issues  concerning  areas 
managed  by  the  Presidio  Trust,  and 

•.  updates  on  issues  concerning 
management  and  planning  at  Point 
Reyes  NS,  including  Point  Reyes  NS 
General  Management  Plan  updates. 

These  meetings  will  also  contain 
Superintendent's  Report  and  a  Presidio 
Trust  Director's  Report. 

Specific  final  agendas  for  these 
meetings  will  be  made  available  to  the 
public  at  least  15  days  prior  to  each 
meeting  and  can  be  received  by 
contacting  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco,  California  94123 
or  by  calling  (415)  561-4733. 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  Sign  language  interpreters 
are  available  by  request  at  least  one 
week  prior  to  a  meeting.  The  TDD 
phone  number  for  these  requests  is  (415) 
556-2766.  A  verbatim  transcript  will  be 
available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 


Dated:  December  5,  2000. 
Brian  O'Neill, 

General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
|FR  Doc.  00-32186  Filed  12-15-00;  8:45  am) 
BILUNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  l-iuman  Remains  and 
Associated  Funerary  Objects  from 
Arizona  in  the  Possession  of  San 
Diego  State  University,  San  Diego,  CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  San  Diego  State 
University,  San  Diego,  CA. 

This  notice  is  being  published  as  part 
of  the  National  Park  Service's 
administrative  responsibilities  under 
NAGPRA,  43  CFR  10.2  (c).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  hirnian 
remains  was  made  by  San  Diego  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
Tohono  O'odham  Nation  of  Arizona. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from  site 
SDSU-0370  (1959-2),  in  the  vicinity  of 
Hujuli  Juk,  Casa  Grande/Gila  Butte,  AZ, 
by  person(s)  unknown  under  unknown 
circumstances.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

At  an  unxnown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from  site 
SDSU-0371  (19701-10),  in  the  vicinity 
of  Tucson,  AZ,  by  persons  unknown 
under  unknown  circumstances.  No 
known  individuals  were  identified.  The 
two  associated  funerary  objects  are  a 
cremation  oUa  and  a  projectile  point. 

Based  on  manner  oi  interment,  these 
individuals  have  been  identified  as 
Native  American.  Geographic  affiliation 
is  consistent  with  the  historically 
documented  territory  of  the  Tohono 
O'odham  Nation  of  Arizona. 


Based  on  the  above-mentioned 
information,  officials  of  San  Diego  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  {d)(l),  the 
himian  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
San  Diego  State  University  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  two  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  San  Diego  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Tohono  O'odham  Nation  of  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Tohono  O'odham  Nation  of 
Arizona.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Lynne  E.  Christenson, 
Director,  Collections  Management 
Program,  San  Diego  State  University, 
5500  Campanile  Drive,  San  Diego,  CA 
92182^443,  telephone  (619)  594-2305, 
before  January  17,  2001.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Tohono  O'odham 
Nation  of  Arizona  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  December  7,  2000. 
Jolm  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  00-32112  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  San  Diego  State 
University,  San  Diego,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  San  Diego  State 
University.  San  Diego.  CA. 


This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  San  Diego  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
La  Jolla  Band  of  Luiseno  Mission 
Indians  of  the  La  Jolla  Reservation, 
California;  the  Pala  Band  of  Luiseno 
Mission  Indians  of  the  Pala  Reservation, 
California;  the  Pauma  Band  of  Luiseno 
Mission  Indians  of  the  Pauma  &  Yuima 
Reservation,  California;  the  Pechanga 
Band  of  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California;  the 
Rincon  Band  of  Luiseno  Mission 
Indians  of  the  Rincon  Reservation, 
California;  and  the  Soboba  Band  of 
Luiseno  Mission  Indians  of  the  Soboba 
Reservation,  California. 

In  1977,  human  remains  representing 
a  minimimi  of  one  individual  were 
recovered  from  site  SDSU-0036,  SDI- 
946,  SDMM-W-149.  in  the  vicinity  of 
La  Costa,  CA,  during  the  La  Costa  North 
project  undertaken  by  RECON,  a  local 
environmental  firm.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  archeological  evidence, 
geographic  location,  ethnographic 
information,  and  oral  history  evidence 
presented  during  consultation,  these 
human  remains  have  been  identified  as 
Native  American  and  the  individual 
represented  by  these  remains  has  been 
identified  as  Luiseno.  Luiseno  have 
continuously  occupied  this  territory 
since  thefr  arrival  in  San  Diego  County 
and  within  this  time  period  are 
represented  by  late  prehistoric  lithics 
and  an  absence  of  ceramics. 

In  1980,  human  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  SDSU-0039,  SDI-5612 
(W-1667),  in  the  vicinity  of  Del  Mar, 
CA.  The  excavation  was  conducted  by 
RECON  for  the  Pardee  Construction 
Company  as  part  of  the  San  Dieguito 
Estates  Project.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Based  on  archeological  evidence, 
geographic  location,  ethnographic 
information,  and  oral  history  evidence 
presented  diuing  consultation,  these 
remains  have  been  identified  as  Native 
American  and  the  individual 
represented  by  these  remains  has  been 


identified  as  Luiseno.  Luiseno  have 
continuously  occupied  this  territory 
since  their  arrival  in  San  Diego  County 
and  within  this  time  period  are 
represented  by  late  prehistoric  lithics 
and  an  absence  of  ceramics.  ' 

In  1979,  human  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  the  Circle  R  site,  SDSU- 
0269,  SDI-5069,  in  the  vicinity  of 
Gopher  Canyon,  CA.  Excavations  were 
conducted  by  RECON.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  geographic  location, 
ethnographic  information,  and  oral 
history  evidence  presented  during 
consultation,  these  remains  have  been 
identified  as  Native  American  and  the 
individual  represented  by  these  remains 
has  been  identified  as  Luiseno.  Luiseno 
have  continuously  occupied  this 
territory  since  their  arrival  in  San  Diego 
County  and  within  this  time  period  are 
represented  by  late  prehistoric  hthics 
and  an  absence  of  ceramics. 

Based  on  the  above-mentioned 
information,  officials  of  the  San  Diego 
State  University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
three  individuals  of  Native  American 
ancestry.  Officials  of  San  Diego  State 
University  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  La  Jolla  Band  of  Luiseno 
Mission  Indians  of  the  La  Jolla 
Reservation.  California;  the  Pala  Band  of 
Luiseno  Mission  Indians  of  the  Pala 
Reservation,  California;  the  Pauma  Band 
of  Luiseno  Mission  Indians  of  the 
Pauma  &  Yuima  Reservation.  California; 
the  Pechanga  Band  of  Luiseno  Mission 
Indians  of  the  Pechanga  Reservation, 
California;  the  Rincon  Band  of  Luiseno 
Mission  Indians  of  the  Rincon 
Reservation,  California;  and  the  Soboba 
Band  oT  Luiseno  Mission  Indians  of  the 
Soboba  Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  La  Jolla  Band  of  Luiseno  Misssion 
Indians  of  the  La  Jolla  Reservation, 
California;  the  Pala  Band  of  Luiseno 
Mission  Indians  of  the  Pala  Reservation, 
California;  the  Pauma  Band  of  Luiseno 
Mission  Indians  of  the  Pauma  &  Yuima 
Reservation,  California;  the  Pechanga 
Band  of  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California;  the 
Rincon  Band  of  Luiseno  Mission 
Indians  of  the  Rincon  Reservation, 
California;  and  the  Soboba  Band  of 
Luiseno  Mission  Indians  of  the  Soboba 
Reservation,  California.  Representatives 
of  any  other  Indian  tribe  that  believes 
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itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Lynne 
Christenson,  Director,  Collections 
Management  Program,  San  Diego  State 
University,  5500  Campanile  Drive,  San 
Diego,  CA  92182-0701,  telephone  (619) 
594-2305,  before  January  17,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  La 
Jolla  Band  of  Luiseno  Misssion  Indians 
of  the  La  Jolla  Reservation,  California; 
the  Pala  Band  of  Luiseno  Mission 
Indians  of  the  Pala  Reservation, 
California;  the  Pauma  Band  of  Luiseno 
Mission  Indians  of  the  Pauma  &  Yuima 
Reservation,  California;  the  Pechanga 
Band  of  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation  California;  the 
Rincon  Band  of  Luiseno  Mission 
Indians  of  the  Rincon  Reservation, 
California;  and  the  Soboba  Band  of 
Luiseno  Mission  Indians  of  the  Soboba 
Reservation,  California  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  December  7,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships 
[FR  Doc.  00-32111  Filed  12-15-00;  8:45  am) 

aiLUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Adaptive  Management 
Woric  Group  (AMWG)  and  Glen  Canyon 
Technical  Work  Group  (TWG) 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  and  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 


Dates  and  Location:  The  AMWG  will 
conduct  one  public  meeting  as  follows: 

Phoenix.  Arizona — January  11-12, 
2001.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  4  p.m.  on  the  first 
day  and  begin  at  8  a.m.  and  conclude  at 
12  noon  on  the  second  day.  The  meeting 
will  be  held  at  the  Bureau  of  Indian       * 
Affairs — Western  Regional  Office,  2 
Arizona  Center,  Conference  Rooms  A 
and  B  (12th  Floor),  400  North  5th  Street, 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  following: 
management  objectives,  basin 
hydrology,  FY  2002  budget, 
development  of  the  AMP  Strategic  Plan, 
environmental  compliance,  Fisb  and 
Wildlife  Service  recovery  goals,  and 
other  administrative  and  resource  issues 
pertaining  to  the  AMP. 

Dates  and  Location:  The  Glen  Canyon 
Technical  Work  Group  will  conduct  the 
following  public  meetings: 

Phoenix,  Arizona — January  9-10, 
2001 .  The  meeting  on  January  9th  will 
begin  at  10  a.m.  and  conclude  at  5  p.m. 
and  will  be  held  at  the  Crowne  Plaza 
Hotel,  Pueblo  Room,  100  N.  First  Street. 
Phoenix,  Arizona.  The  meeting  on 
January  10th  will  begin  at  8  a.m.  and 
conclude  at  5  p.m.  and  will  be  held  at 
the  Bureau  of  Indian  Affairs — Western 
Regional  Office.  2  Arizona  Center, 
Conference  Rooms  A  and  B  (12th  Floor). 
400  North  5th  Street.  Phoenix,  Arizona. 
Agenda:  The  purpose  of  the  meeting 
will  be  to  continue  work  on  the 
Strategic  Plan  (in  preparation  for  the 
AMWG  Meeting)  and  other 
administrative  and  resource  issues. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  on  the  Bureau 
of  Reclamation's  website  imder 
Environmental  Programs  at:  http:// 
www.uc.usbr.gov.  Time  will  be  allowed 
on  each  agenda  for  any  individual  or 
organization  wishing  to  make  formal 
oral  comments  (limited  to  10  minutes) 
at  the  meetings. 

To  allow  full  consideration  of 
information  by  the  TWG  and  AMWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation.  Upper  Colorado  Regional 
Office.  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah  84138-1102; 
telephone  (801)  524-3758;  faxogram 
(801)  524-3858;  E-mail  at: 
rpeterson@uc.usbr.gov  at  least  FIVE  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  TWG  and  AMWG  members  at  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 


3758;  faxogram  (801)  524-3858; 
rpeterson@uc.  usbr.gov. 

Dated:  December  13.  2000. 
Christopher  L.  Kenney, 
Acting  Commissioner. 
[FR  Doc.  00-32187  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  4910-MN-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Picl(-Sloan  Missouri  Basin  Program, 
Eastern  and  Western  Division 
Proposed  Project  Use  Power  Rate 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Proposed  Pick-Sloan 

Missouri  Basin  Program,  Eastern  and 

Western  Division,  I*roject  Use  Power 

Rate  Adjustment. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  proposing  a  rate 
adjustment  (proposed  rate)  for  Project 
Use  Power  for  the  Pick-Sloan  Missouri 
Basin  Program  (P-SMBP),  Eastern  and 
Western  Division.  The  proposed  rate  for 
Project  Use  Power  is  to  recover  all 
annual  operating,  maintenance,  and 
replacement  expenses.  The  analysis  of 
the  proposed  Project  Use  Rate  is 
included  in  a  booklet  available  upon 
request.  The  proposed  rate  for  Project 
Use  Power  will  become  effective  April 
1,2001. 

This  notice  provides  the  opportunity 
for  public  comment.  After  review  of 
comments  received.  Reclamation  will 
consider  them,  revise  the  rates  if 
necessary,  and  recommend  a  proposed 
rate  for  approval  to  the  Commissioner  of 
the  Bureau  of  Reclamation. 
DATES:  The  conunent  period  will  begin 
with  publication  of  this  notice  in  the 
Federal  Register.  To  be  assured 
consideration,  please  submit  comments 
on  or  before  January  17,  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to  Jim  L.  Wedeward,  GP-2020, 
Power  O&M  Administrator,  Bm^au  of 
Reclamation.  P.O.  Box  36900,  Billings 
MT  59107-6900. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
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comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  aveiilable 
for  public  disclosure  in  their  entirety. 

All  booklets,  studies,  comments, 
letters,  memoranda,  and  other 
documents  made  or  kept  by 
Reclamation  for  the  purpose  of 
developing  the  proposed  rate  for  Project 
Use  Power  will  be  made  available  for 
inspection  and  copying  at  the  Great 
Plains  Regional  Office,  located  at  316 
North  26th  Street,  Billings.  Montana 
59107-6900. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

L.  Wedeward  (406)  247-7705.  hitemet: 
jwedeward@gp.usbr.gov. 

SUPPLEMENTARY  INFORMATION:  Power 
rates  for  the  P-SMBP  are  established 
pxiTSuant  to  the  Reclamation  Act  of  1902 
(43  U.S.C.  371  et  seq.),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h  (c))  and  the  Flood  Control 
Act  of  1944  (58  Stat.  887). 

Beginning  April  1,  2001,  Reclamation 
proposes  to: 

(a)  Increase  the  energy  charge  fi'om  2.5 
mills/kWh  to  10.76  mills/kWh 

(b)  the  monthly  demand  charge  will 
remain  at  zero. 

The  Project  Use  Power  rate  will  be 
reviewed  each  time  Western  Area  Power 
Administration  (Western)  adjusts  the 
P-SMBP  Firm  power  rate.  Western  will 
conduct  the  necessary  studies  and  use 
the  methodology  identified  in  this  rate 
proposal  to  determine  a  new  rate. 

The  existing  rate  schedule  MRB-PlO 
placed  into  effect  on  November  1,  1986. 
will  be  replaced  by  rate  schedule  MRB- 
Pll. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1500-1508);  and 
Reclamation's  Regulations  (10  CFR  Part 
1021),  Reclamation  has  determined  that 
this  action  is  categorically  excluded 
from  the  preparation  of  an 
Environmental  Assessment  or 
Environmental  Impact  Statement. 

Dated:  December  12,  2000. 
Gerald  W.  Kelso, 

Assistant  Regional  Director.  Great  Plains 

Region.  Bureau  of  Reclamation. 

[FR  Doc.  00-32107  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Request  OMB  emergency 
approval;  Generic  clearance  for 
customer  service  surveys. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  imder  this  part 
because  normal  clearance  procediu-es 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefor,  OMB  approval  has  been 
requested  by  January  31,  2000.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  ALL  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  delivered  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Ms.  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer,  725 
17th  Street,  NW.,  Suite  10235. 
Washington.  DC  20503;  202-395-4718. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Ms.  Wittenberg  at  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  fi-om  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  February  16,  2001.  During  60-day 
regular  review,  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  iaformation,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan,  202-514-3291,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Natiu-alization  Service, 
U.S.  Department  of  Ju.stice,  Room  4034, 
425  I  Street.  NW.,  Washington,  DC 
20536.  Written  comments  and 
suggestions  fi-om  the  public  and  affected 
agencies  concerning  the  proposed 


collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  hiformation  Collection: 
Extension  of  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Generic  Clearance  for  Customer  Service 
Siuveys. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  No  Agency  Form  Number. 
File  No.  OMB-9.  Office  of  Policy  and 
Planning,  Immigration  and 
Natiiralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  is 
collected  using  customer  service 
surveys  to  assess  needs,  identify 
problems,  and  plan  for  programmatic 
improvements  in  the  delivery  of 
immigration  services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  150,000  responses  at  30 
minutes  (.5  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75,000  aimual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  1331  Peimsylvania  Avenue, 
NW..  Suite  1220.  Washington,  DC 
20530. 
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Dated:  December  12,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 

Justice.  Immigration  and  Naturalization 

Service. 

[FR  Doc.  00-32054  Filed  12-15-00;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Request  0MB  emergency 
approval;  Petition  for  nonimmigrant 
worker. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2){iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefor,  OMB  approval  has  been 
requested  by  December  26,  2000.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  ALL  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Ms.  Lauren  Wittenberg, 
Department  of  Justice  Desk  Officer, 
725— 17th  Street,  NW.,  Suite  10235. 
Washington,  DC  20503;  202-395-4718. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Ms.  Wittenberg  at  202-395- 
6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  the  information  collection. 
Comments  are  encouraged  and  will  be 
accepted  until  February  16,  2001. 
During  60-day  regular  review,  ALL 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
information  collection  instrument  with 
instructions,  should  be  directed  to  Mr. 
Richard  A.  Sloan,  202-514-3291, 


Director,  Policy  Directives  and 
instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection; 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Nonimmigrant  Worker. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-129.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  form  is  used  to  petition  for 
temporary  workers  and  for  the 
admission  of  treaty  traders  and 
investors.  It  is  also  used  in  the  process 
of  an  extension  of  stay  or  a  for  a  change 
of  nonimmigrant  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  368,948  responses  at  1  hour 
and  55  minutes  (1.916)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  706,904  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 


Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington.  DC 
20530. 

Dated:  December  12,  2000. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 
[FR  Doc.  00-32055  Filed  12-15-00;  8:45  am] 

BILUNG  COOe  4410-10-W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  inviting  Proposals  for  Selected 
Demonstration  Projects  for  Youth 
Offenders 

AGENCIES:  Employment  and  Training 
Administration,  Department  of  Labor. 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  fimding. 
SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  to 
apply  for  grant  funding.  The  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration  is  authorized 
to  award  grants  to  provide  services 
aimed  at  youth  who  are  or  have  been 
under  criminal  justice  supervision  or 
involved  in  gangs.  Therefore,  youth 
employment  and  developmental 
activities  funded  under  this  grant  will 
be  used  for  a  structured  set  of  activities 
focused  primarily  on  placing  youth 
offenders,  gang  members,  and  at-risk 
youth  ages  14-24  employment  into  long 
term  (part-time  for  ages  14-15)  at  wage 
levels  that  vdll  (1)  prevent  future 
dependency  and/or  (2)  break  the  cycle 
of  crime  and  juvenile  delinquency  that 
contributes  to  recidivism  and  non- 
productive activities.  The  Department  of 
Labor  (DOL)  has  worked  with  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  in  the  U.S. 
Department  of  Justice  (DOJ)  in  deciding 
to  use  these  funds  for  three  categories  of 
projects  to  serve  youth  offenders.  These 
categories  are:  I. —  Model  Commimity 
Projects;  II. — Education  and  Training  for 
Youth  Offenders  Initiative;  and  III. — 
Community-Wide  Capacity  Building 
Projects. 

For  Categories  I  and  III,  Workforce 
Investment  Boards  (WIBs),  political 
subdivisions  of  the  State,  and  private 
entities  are  eligible  to  receive  grant 
funds  under  this  announcement. 
Eligible  private  entities  include 
community  development  corporations, 
conununity  action  agencies, 
community-based  and  faith-based 
organizations,  disability  commimity 
organizations,  public  and  private 
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colleges  and  universities,  and  other 
qualified  private  organizations.  Private 
entities  include  non-profit  organizations 
but  do  not  include  for-profit 
organizations  or  individuals.  For 
Category  II,  State  or  local  juvenile 
justice  agencies  or  juvenile  correctional 
agencies  shall  be  the  eligible  applicant 
and  should  identify  one  juvenile 
correctional  facility  within  their  state 
where  the  project  will  operate. 
Applicants  can  only  apply  under  one  of 
these  categories  which  must  be  clearly 
identified  on  the  face  sheet  of  the 
application.  Local  workforce  investment 
areas  who  were  awarded  grants  to 
administer  Youth  Offender 
Demonstration  Projects  in  1999  are 
ineligible  to  apply  under  this 
Solicitation. 

DATES:  The  closing  date  for  receipt  of 
applications  is  February  28,  2001  at  4:00 
p.m.  Eastern  Standard  Time  (EST)  at  the 
address  below. 

ADDRESSES:  Applications  must  be 
mailed  to  Denise  Roach,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Division  of 
Federal  Assistance,  200  Constitution 
Avenue,  NW,  Room  S-4203, 
Washington,  DC  20210,  Reference:  SGA/ 
DFA-01-101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  should  be  faxed  to 
Denise  Roach,  Division  of  Federal 
Assistance,  Fax  (202)  693-2879.  This  is 
not  a  toll-free  number.  All  inquiries 
should  include  the  SGA  number  SGA/ 
DFA  01-101  and  a  contact  name  and 
phone  number.  This  solicitation  will 
also  be  published  on  the  Internet  on  the 
Employment  and  Training 
Administration's  web  site,  to  access:  1. 
http://www.doleta.gov,  2.  Click  Grant  & 
Contract  Applications;  3.  CHck 
Competitive  Grant  Opportunities;  4. 
Grant  Forms.  Award  notifications  will 
also  be  published  on  the  web  site. 

Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and  it: 
(a)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post-marked  by  the  15th  of  the 
month);  or  (b)  was  sent  by  the  U.S. 
Postal  Service  Express  Mail  Next  Day 
Service  to  the  specified  address  not  later 
than  5:00  P.M.  at  the  place  of  mailing 
two  working  days  prior  to  the  date 


specified  for  receipt  of  apphcations.  The 
term  "working  days"  excludes 
weekends  and  federal  hohdays.  The 
term  "post-marked"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

Hand  Delivered  Proposals 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  4:00  P.M.  (Eastern 
Standard  Time),  on  the  closing  date  at 
the  specified  address. 

Telegraphed  and/or  faxed 
applications  will  not  be  honored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

Review  and  Selection  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
apphcations  against  the  established 
criteria  under  each  Category.  The  panel 
results  are  advisory  in  nature  and  are 
not  binding  on  the  Grant  Officer.  The 
Government  may  elect  to  award  the 
grant  with  or  without  discussions  with 
the  offeror.  In  situations  without 
discussion,  an  award  will  be  based  on 
the  offeror's  signature  on  the  SF  424. 
The  final  decision  on  awards  will  be 
based  on  what  is  most  advantageous  to 
the  Federal  Government,  taking  into 
account  factors  such  as  geographic 
diversity,  mix  of  Empowerment  Zones 
(EZs)  and  Enterprise  Communities 
(ECs),  and  demographic  characteristics. 

Cost  sharing/leveraging  funds: 
Applicants  also  should  discuss  their 
plans  to  leverage  and  align  with  other 
funds  or  resources  in  order  to  build 
permanent  partnerships  for  the 
continuation  of  services,  and  should 
provide  some  discussion  of  the  natiu^  of 
these  leveraged  resoiux:es,  i.e..  Federal, 
non-Federal,  cash  or  in-kind.  State  and 
county,  foundation,  capital  equipment, 
and  other  matching  funds.  For  example, 
the  Federal  Bonding  Program  and  the 
Work  Opportunity  Tax  Credit  (WOTC) 
should  be  considered  as  potential  tools 
to  assist  with  youth  offender 
employment  placements.  Information 
about  these  programs  may  be  found  on 
ETA's  website  at  http://www.doleta.gov. 


Reporting  requirements:  Applicants 
must  clearly  define  their  procedures  for 
reporting  progress  on  a  monthly  basis 
(including  data  elements  listed  in 
SUPPLEMENTARY  INFORMATION  and  for 
identifj'ing  and  presenting  the  results  of 
project  interventions.  Proposals  should 
also  describe  in  detail  the  specific 
reports  and  other  deliverables  to  be 
provided  to  ETA  as  documentation  of 
progress  and  results  in  terms  of 
improved  outcomes  for  the  target 
population.  An  implementation  plan  to 
be  submitted  within  60  days  of  the  grant 
execution,  monthly  reports,  an  annual 
report,  and  a  final  report  summarizing 
progress  are  required  for  projects  under 
this  SGA. 

SUPPLEMENTARY  INFORMATION: 

Approximately  $8,250,000  is  available 
for  all  three  categories.  Funding  for 
these  awards  is  authorized  under  the 
Workforce  Investment  Act  (WIA). 
Applicants  must  clearly  identify  which 
category  they  are  applying  for.  This 
information  must  appear  on  the  face 
sheet  of  the  application.  It  is  strongly 
recommended  that  each  application  be 
submitted  using  the  face  sheet  included 
in  appendix  "A"  because  it  will  greatly 
enhance  the  review  process. 

As  a  condition  for  award,  all 
applicants  must  agree  to  participate  in 
a  separately  funded  evaluation. 
Applicants  should  not  set  aside  funds 
for  evaluation  activities.  All  applicants 
must  provide  assurances  in  their 
proposals  that  they  will  cooperate  with 
the  evaluators  and  provide  access  to  the 
data  necessary  to  the  evaluations. 
Awardees  of  the  grants  further  agree  to 
make  available  upon  request  to  DOL- 
authorized  evaluation  contractor(s)  data 
for  a  period  not  to  exceed  24  months 
beyond  the  demonstration  period 
(which  should  not  exceed  24  months) 
through  a  no-cost  extension  of  the 
grants. 

The  availability  of  this  data  beyond 
the  demonstration  period  will  enable,  if 
appropriate,  the  contractor  to  perform 
follow-up  analysis.  In  addition, 
proposals  should  specify  the  linkages 
between  the  Youth  Offender  project  and 
the  local  WL\  Youth  Council  through 
the  One-Stop  delivery  system  to  ensure 
coordination  of  workforce  development 
services.  These  linkages  shall  include 
both  existing  and  proposed  strategies. 

All  demonstration  sites  will  be 
required  to  collect  and  maintain 
participant  records  through 
administrative  data  so  that  these 
projects  can  document  results  and 
accomplishments  and  provide  a 
learning  experience  for  the  workforce 
development  system,  DOL,  and  DOJ. 
These  data  include: 
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A.  Number  recruited; 

B.  Number  em-olled; 

C.  Number  who  entered  training; 

D.  Nimiber  who  entered  or  reentered 
secondary  school; 

E.  Nimiber  who  entered  or  reentered 
post-secondary  school; 

F.  Nim[iber  who  entered  employment; 

G.  Number  "served  by  aftercare" 
programs; 

H.  Niunber  who  entered  the  military; 

I.  Number  referred  to  other  services 
such  as  dropout  prevention,  drug 
rehabilitation; 

J.  Number  who  entered  other  job 
training  programs; 

K.  Number  referred  to  apprenticeship 
programs; 

L.  Number  of  in-school  youth  served; 
and 

M.  Number  of  out-of-school  youth 
served. 

In  addition,  if  applicable,  data 
elements  associated  with  the  Workforce 
Investment  Act  may  be  required  (to  be 
specified  in  the  grantee's  statement  of 
work). 

Application  Submittal 

Applicants  must  submit  four  (4) 
copies  of  their  proposal,  with  original 
signatures.  There  are  three  required 
sections  of  the  application:  Section  I — 
Project  Financial  Plan;  Section  11 — 
Executive  Summary;  and  Section  III — 
Project  Narrative  (including 
Appendices,  not  to  exceed  thirty  pages). 
Applications  that  fail  to  meet  the 
requirements  will  not  be  considered. 
The  Project  Narrative  must  be  double- 
spaced,  and  on  single-sided,  nimibered 
pages  with  the  exception  of  format 
requirements  for  the  Executive 
Summary.  The  Executive  Summary 
must  be  Umited  to  no  more  than  two  (2) 
single-spaced,  single-sided  pages.  A  font 
size  of  at  least  twelve  (12)  pitch  is 
required  throughout. 

Part  I — Project  Financial  Plan 

Section  I  of  the  application  must 
include  the  following  two  required 
elements:  (1)  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance," 
(Appendix  B)  and  (2)  "Budget 
Information  Form."  (Appendix  C)  All 
copies  of  the  SF  424  MUST  have 
original  signatures  of  the  legal  entity 
applying  for  grant  funds.  Applicants 
shall  indicate  on  the  SF  424  the 
organization's  IRS  Status,  if  applicable. 

According  to  the  Lobbying  Disclosure 
Act  of  1995,  Section  18,  an  organization 
described  in  Section  501  (c)4  of  the 
Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  federal 
funds  constituting  an  award,  grant,  or 
loan.  The  Catalog  of  Federal  Domestic 


Assistance  (CFDA)  number  is  17-249. 
Section  I  will  not  coxmt  against  the 
application  page  limits. 

The  Financial  Plan  must  describe  all 
costs  associated  with  implementing  the 
project  that  are  to  be  covered  with  grant 
funds.  In  addition,  Section  I  should 
include  a  budget  narrative/justification 
which  will  detail  the  cost  breakout  of 
each  line  item  on  the  Budget 
Information  Form.  This  must  provide 
sufficient  information  to  support  the 
reasonableness  of  the  costs  included  in 
the  budget  in  relation  to  the  service 
strategy  and  planned  outcomes.  The 
budget  must  be  for  the  full  duration  of 
the  project  but  may  not  exceed  30 
months.  All  costs  should  be  necessary 
and  reasonable  according  to  the  Federal 
guidelines  set  forth  in  the  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  (also  known  as 
the  "Common  Rule"),  codified  at  29 
CFR  Part  97  (97.22)  and  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations"  (edso  known  as 
0MB  Circular  A-110).  codified  at  29 
CFR  Part  95,  (95.27). 

Part  II — Executive  Summary  (Format 
Requirements  Limited  To  No  More  Than 
Two  Single-Spaced,  Single-Sided  Pages) 

Each  application  shall  provide  a 
project  synopsis  which  identifies  the 
following: 

•  The  applicant; 

•  Identification  of  consortium 
partners  and  the  type  of  organizations 
they  represent; 

•  The  project  service  area; 

•  Whether  the  service  area  is  an 
entire  local  workforce  investment  area, 
more  than  one  local  area,  and/or  all 
local  areas  in  a  State; 

•  The  specific  areas  of  focus  in  the 
announcement  which  are  addressed  by 
the  project; 

•  The  plaimed  period  of  performance; 

•  The  comprehensive  strategy  (e.g., 
who  will  provide  services,  who  will  be 
accountable  for  the  project,  etc.)  for 
providing  seamless  service  delivery  and 
for  addressing  the  multi-faceted  barriers 
to  training  and  employment  which 
affect  youth  who  are  or  who  have  been 
under  criminal  justice  supervision  or 
involved  in  gangs  or  who  are  at-risk  of 
involvement; 

•  How  counseling  and  other  support 
needs  wiU  be  addressed  in  the  One-Stop 
delivery  system; 

•  The  actions  already  taken  by  the 
State  or  Local  Workforce  Investment 
Board  to  address  the  needs  of  at-risk 
youth  in  the  One-Stop  delivery  system; 

•  The  level  of  commitment  the 
applicant  (including  all  consortium 


members,  if  any)  and  other  partners 
have  to  serving  at-risk  youth; 

•  The  linkages  between  the  project 
and  the  local  WIA  Youth  Council 
through  the  One-Stop  delivery  system, 
as  well  as  linkages  with  the  business 
and  education  communities  and 
juvenile  justice  agencies;  and 

•  A  written  confirmation  that  the 
applicant  will  cooperate  with  the 
evaluators. 

Part  in — Project  Narrative  (Format 
Requirements  Limited  To  No  More  Than 
Thirty  (30)  Double-Spaced,  Single- 
Sided,  Niunbered  Pages) 

Section  III  of  the  application,  the 
project  narrative,  shall  contain  the 
technical  proposal  that  demonstrates  the 
applicant's  plan  and  capabilities  in 
accordance  with  the  evaluation  criteria 
contained  in  this  notice. 

Applicants  MUST  limit  the  project 
narrative  section  to  no  more  than  thirty 
(30)  double-spaced  and  single-sided 
pages,  which  include  any  attachments 
provided  by  the  applicants.  Letters  of 
general  support  or  recommendation  for 
a  proposal  should  NOT  be  submitted 
and  will  count  against  the  page  limit. 
However,  letters  of  commitment  are 
required  from  partner/consortia 
organizations  and  will  not  count  against 
the  page  limit. 

Background 

The  Workforce  Investment  Act  (WIA) 
of  1998  establishes  comprehensive 
reform  of  existing  Federal  job  training 
programs  with  amendments  impacting 
service  delivery  under  the  Wagner 
Peyser  Act,  Adult  Education  and 
Literacy  Act,  the  Rehabilitation  Act  and 
supersedes  the  Job  Training  Partnership 
Act  (JTPA).  WIA  provides  a  fi-amework 
for  a  national  workforce  development 
system  designed  to  meet  both  the  needs 
of  the  nation's  businesses  and  the  needs 
of  job  seekers  who  want  to  further  their 
careers.  A  number  of  other  Federal 
programs  are  also  identified  as  required 
partners  under  the  One-Stop  delivery 
system  with  the  intention  of  providing 
comprehensive  services  for  all 
Americans  to  access  the  information 
and  resources  available  to  them  in  the 
development  and  implementation  of 
their  career  goals.  The  intention  of  the 
One-Stop  delivery  system  is  to  establish 
programs  and  providers  in  co-located, 
coordinated  and  integrated  settings  that 
are  coherent  and  accessible  for 
individuals  and  businesses  alike  in 
approximately  600  workforce 
investment  areas  which  have  been 
established  throughout  the  nation. 

The  Workforce  Investment  Act 
establishes  State  and  Local  Workforce 
Investment  Boards  (WIBs)  focused  on 
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strategic  planning,  policy  development, 
and  oversight  of  the  workforce  system 
with  significant  authority  for  the 
Governor  and  chief  elected  officials  to 
build  on  existing  reforms  in  order  to 
implement  innovative  and 
comprehensive  One-Stop  delivery 
systems.  In  addition,  Youth  Councils, 
subgroups  of  the  local  WIBs,  are 
required  to  develop  parts  of  the  local 
plan  relating  to  youth,  recommend 
providers  of  youth  services,  and 
coordinate  local  youth  programs  and 
initiatives.  With  its  mandated 
requirements  to  form  these 
interdisciplinary  Youth  Councils  and  to 
develop  one  comprehensive  plan  for 
youth  services,  WIA  presents  a  unique 
opportunity  to  change  the  way 
workforce  investment  programs  (and 
other  youth  development  programs  as 
well)  are  organized  and  operated  to 
serve  youth.  WIA  and  the  Youth 
Coimcils  offer  local  areas  the  chance  to 
look  at  how  both  in-school  and  out-of- 
school  youth  services  are  blended  and 
deployed.  They  provide  the  framework 
that  local  areas  can  build  on  in  order  to 
realign,  enhance,  and  improve  youth 
services  so  that  they  are  more  closely 
coordinated,  better  utilized,  and  more 
effective. 

In  setting  aside  funds  for  this 
Solicitation,  Congress  noted  "the  severe 
problems  facing  out-of-school  youth  in 
communities  with  high  poverty  and 
unemployment  and  the  inter-relatedness 
of  poverty,  juvenile  crime,  child  abuse 
and  neglect,  school  failure,  and  teen 
pregnancy."  (These  grants  are  included 
within  the  Administration's  Youth 
Violence  Prevention  initiative.)  This 
SGA  provides  a  unique  opportunity  for 
selected  workforce  investment  areas  to 
address  the  needs  of  a  special  youth 
population — youth  offenders,  gang 
members,  and  at-risk  youth  ages  14-24 
through  a  WIA  consorted  effort. 

Category  I — Model  Community  Projects 

Demonstration  projects  in  this 
category  will  be  based  in  heavily 
impoverished  communities  in  need  of 
comprehensive  community-wide 
approaches  to  assist  youth  offenders, 
gang  members,  and  those  at  risk  of 
becoming  involved  in  gangs.  Grantees 
will  be  required  to  expand  services  in 
each  of  3  areas:  (1)  Gang  prevention  and 
suppression  activities;  (2)  alternative 
sentencing  for  first-time  offenders;  and 
(3)  after-care  and  case  management  for 
incarcerated  youth.  In  addition,  grantees 
shall  provide  education  and  mental 
health  services,  employment  training, 
sports  and  recreation,  and  community 
services  projects  in  order  to  reduce 
recidivism  and  procure  for  the  target 
population  long-term  employment  at 


livable  wage  levels.  The  grantees  must 
place  particular  emphasis  on  enhancing 
existing  case  management  and  job 
placement  services  for  youth  on 
probation  or  for  those  who  are 
reentering  the  community  from 
corrections  facilities.  These  support 
services  should  be  provided  throughout 
the  entire  employment  search 
continuum,  i.e.,  from  the  beginning  of 
the  emplojnnent  search  imtil  well  after 
the  procurement  of  employment.  The 
projects  also  will  maintain  records  of 
the  number  of  contacts  made  after 
placement  and  the  type  of  support 
services  provided. 

The  projects  also  will  implement  an 
intensive  and  comprehensive  aftercare 
system  to  reduce  juvenile  recidivism. 
Aftercare  systems  should  be 
implemented  while  youth  are  still 
incarcerated  to  establish  community 
links  with  faith-based  organizations, 
parents  or  guardians,  schools,  training 
and  educational  opportunities,  parole 
systems,  social  contacts  and  activities, 
and  mentors.  The  aftercare  services 
planned  for  those  individuals 
incarcerated  must  involve  the  staff  and 
administrators  of  the  juvenile 
corrections  facilities  where  the  youth 
are  institutionalized. 

Eligible  Applicants 

Workforce  Investment  Boards  (WIBs), 
political  subdivisions  of  the  State,  and 
private  entities  are  eligible  to  receive 
grant  funds  under  this  annoimcement. 
Eligible  private  entities  include 
community  development  corporations, 
community  action  agencies, 
community-based  and  faith-based 
organizations,  disability  community 
organizations,  public  and  private 
colleges  and  universities,  and  other 
qualified  private  organizations. 

Private  entities  include  non-profit 
organizations  but  do  not  include  for- 
profit  organizations  and  individuals. 
Organizations  or  areas  that  operate  the 
Department  of  Justice's  Safe  Futures  or 
Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
demonstrations  can  also  apply  through 
their  WIBs. 

Entities  other  than  a  WIB  or  a  political 
subdivision  of  the  State  must  submit  an 
application  for  competitive  grant  funds 
in  conjunction  with  the  WIB(s)  and  its 
Youth  Council  for  the  area  in  which  the 
project  is  to  operate.  The  term  "in 
conjvmction  with"  shall  mean  that  the 
application  must  include  a  signed 
certification  by  both  the  applicant  and 
the  appropriate  WIB(s)  indicating  that: 

1 .  'The  applicant  has  consulted  with 
the  appropriate  WIB  (and  its  Youth 


Council)  during  the  development  of  the 
application;  and 

2.  The  activities  proposed  in  the 
application  are  consistent  with,  and  will 
be  coordinated  with,  the  One-Stop 
delivery  system  efforts  of  the  WIB(s). 

ff  the  applicant  is  imable  to  obtain  the 
certification,  it  will  be  required  to 
include  information  describing  the 
efforts  which  were  imdertaken  to 
consult  with  the  WIB  and  its  Youth 
Council  and  indicating  that  the  WIB  was 
provided,  during  the  proposal 
solicitation  period,  a  sufficient 
opportunity  to  cooperate  in  the 
development  of  the  project  plan  and  to 
review  and  conmient  on  the  application 
prior  to  its  submission  to  the 
Department  of  Labor.  "Sufficient 
opportimity  for  WIB  review  and 
conunent"  shall  mean  at  least  30 
calendar  days.  Failure  to  provide 
information  describing  the  efforts  which 
were  undertaken  to  consult  with  WIB(s) 
will  disqualify  applicants. 

The  certification,  or  evidence  of 
efforts  to  consult,  must  be  with  each 
WIB  in  the  service  area  in  which  the 
proposed  project  is  to  operate.  These 
certifications  must  be  included  in  the 
grant  application,  and  will  not  count 
against  the  established  page  limitations. 
For  the  purposes  of  this  portion  of  the 
application,  evidence  of  efforts  to 
consult  with  the  WIB  must  be 
demonstrated  by  written 
docimientation,  such  as  registered  mail 
receipt,  that  attempts  were  made  to 
share  project  applications  with  the  WIB 
in  a  timely  manner.  WIB  applicants  and 
applicants  that  provide  a  signed 
certification  by  the  applicant  and  the 
appropriate  WIB(s)  will  be  given 
preference  for  award. 

Funding  Availability 

The  Department  expects  to  award 
three  (3)  grants  approximately  $1.5 
million  each  under  this  category. 

Performance  Period 

The  period  of  performance  for  all 
grants  awarded  under  this  competition, 
within  this  category,  will  be  for  30 
months  from  the  date  the  grant  is 
awarded.  The  first  24  months  must  be 
devoted  to  providing  program  services 
to  eligible  youth  as  defined  in  this 
notice.  The  final  six  months  will  be 
solely  for  organizing  participant  case 
files,  providing  the  files  to  the 
demonstration's  evaluator  within  two 
months  after  grant-funded  services 
terminate,  and  participating  in  a  final 
site  visit  interview  with  the  evaluators. 
The  budget  submitted  for  the  period  of 
performance  must  cover  the  full  30 
months. 
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Program  Components 

The  grant  awards  must  be  used  to 
enhance  and  augment  presently  existing 
strategies  which  serve  youth  offenders, 
out-of-school  youth,  and  gang  members 
or  those  at-risk  of  becoming  gang- 
involved.  In  addition  to  intensifying 
current  systems,  the  projects  also  will 
link  with  and  build  upon  available 
community  resources  such  as 
educational  (including  special 
education),  support,  workforce 
development  (engaging  local  WIBs/ 
Youth  Councils),  child  care,  and 
transportation  services.  The  projects 
will  use  these  community  resources  to 
accomplish  the  successful  transition  of 
youth  to  independent  living  within  the 
commimity,  a  reduction  in  recidivism, 
and  the  accomplishment  of 
employment,  training,  and  education 
goals.  In  order  to  address  specifically 
the  distinct  needs  and  problems  of 
youth  offenders,  gang  members,  and 
those  at-risk  of  becoming  gang-involved 
who  are  living  in  high-poverty 
localities,  the  overarching  strategy  for 
the  model  commimity  projects  should 
encompass  the  following: 

Purpose/Need 

Applicants  should  describe  the  need 
in  the  target  neighborhood  as 
demonstrated  by  issues  such  as  severity 
of  gang  problems,  the  number  of  youth 
offenders  residing  in  the  target 
community,  and  the  inability  for 
existing  services  to  address  the  needs  of 
youth  offenders  and  gang  members. 
Applicants  should  also  relate  the  need 
to  the  overall  purpose  of  the  plcuined 
program  components. 

Alternative  Sentencing/Education 

Grantees  should  describe  their  plans 
for  expanding  alternative  sentencing, 
including  enhanced  education  services 
for  youth  offenders.  Project  case 
managers  and  other  staff  must  prepare 
the  target  population  for  sustainable 
high-quality  employment  by  providing 
assistance  to  remain  in  school,  return  to 
school,  enroll  in  GED  and  high  school 
equivalency  classes,  or  participate  in 
additional  alternative  education  such  as 
long-distance  learning  programs  or  on- 
line courses. 

Applicants  should  describe  the 
educational  services  that  will  be  offered 
by  the  project,  with  particular  attention 
given  to  the  utilization  of  existing 
educational  system  services  and  the 
involvement  of  the  schools  in  the  area. 
In  addition,  applicants  should  describe 
the  overall  use  of  project  case  managers 
and  other  staff  in  the  planned  program 
components  that  will  provide 
educational  services. 


Case  Management/Support  Services 

Project  case  managers  must  prepare 
the  target  population  for  sustainable 
high-quality  employment  by  utilizing 
intensive  training  and  support  services, 
including  drug  and  alcohol  treatment, 
mentoring  and  tutoring,  child  care, 
counseling,  and  other  case  management 
services.  Service  strategies  should  also 
focus  on  providing  assistance  to  engage 
in  job  training,  secure  employment, 
fulfill  legal  restitution  obligations,  or 
establish  successful  independent  living. 
Because  this  wide  range  of  services 
should  be  provided  by  the  proposed 
partnerships  of  community 
organizations,  applicants  must  submit 
memoranda  of  understanding  (MOUs) 
with  the  local  WIA  partnership  and 
other  critical  agencies  specifying  the 
role  of  each  party  in  the  project. 
Applicants  must  describe  the  intensive 
training  and  support  services  as 
identified  above  that  yvill  be  offered  as 
part  of  the  planned  program 
components,  and  should  detail  the  role 
of  project  case  managers  in  the 
provision  of  these  training  and  support 
services. 

Youth  Offender  and  Gang  Prevention 
Advisory  Board 

In  order  to  institute  a  holistic 
approach  to  assisting  the  .target 
population,  employment,  education, 
criminal  justice,  and  community-based 
youth  programs  must  be  incorporated 
into  the  projects.  In  developing  this 
interrelated  system,  grant  funds  shall  be 
used  to  create  a  youth  offender  and  gang 
prevention  advisory  board  that 
participates  in  the  coordination  of  all 
activities  and  provides  input  and 
community  support  to  the  project's 
leadership.  The  advisory  board  should 
be  comprised  of  public  and  private 
sector  representation,  parents,  youth 
members,  and  graduates  of  other  youth 
offender  programs  and  will  link  with 
the  local  Youth  Coxmcil  to  provide 
seamless  delivery  of  services  and 
maximize  use  of  available  resources. 
Applicants  should  describe  the  plaimed 
composition  of  the  advisory  board,  with 
particular  emphasis  upon  the  process 
for  selecting  and  seating  the 
representation  of  the  board.  The 
applicant  should  describe  the  functions 
of  the  board  and  the  process  planned  to 
utilize  the  board  in  designing  the 
holistic  delivery  expected  under  the 
project.  Grantees  should  also  describe 
their  plans  for  expanding  gang 
prevention  and  suppression  efforts  in 
the  target  community,  including 
expanded  efforts  by  local  law 
enforcement  agencies. 


Aftercare:  Grant  funds  should  link 
with  existing  resources  to  provide 
intensive  aftercare  services  for  youth 
offenders  transitioning  from  secure 
confinement  in  a  juvenile  corrections 
facility  to  the  community.  Projects  must 
strategically  coordinate  community- 
wide  efforts  and  resources  to  address 
reentry  issues  such  as  surveillance, 
supervision,  graduated  sanctions  and 
incentives,  linkages  to  community 
support  systems  (families,  peers, 
schools,  employers),  transitional 
housing,  and  job  training  and  placement 
activities.  Applicants  should  describe 
clearly  detailed  reentry  plans  for  youth 
offenders  scheduled  for  release  to  their 
communities  and  their  capacity  to 
sustain  their  activities  for  2  years  after 
funding  is  no  longer  available.  Strategies 
for  effective  case  management  services 
in  aftercare  progranuning  include: 

•  Use  of  a  reliable  and  validated  risk 
assessment  and  classification 
instrument  for  establishing  eligibility  of 
the  targeted  population; 

•  Individual  case  planning  that 
incorporates  a  family  and  community 
perspective; 

•  A  mix  of  intensive  surveillance  and 
enhanced  service  delivery; 

•  Comprehensive,  interagency 
transition  planning  that  involves  all 
critical  stakeholders; 

•  A  balance  of  incentives  and 
graduated  consequences  coupled  with 
the  imposition  of  realistic,  enforceable 
conditions; 

•  Work-related  or  work-oriented 
activities  such  as  exposure  to  the 
workplace,  on-the-job  training,  work 
experience,  job  shadowing,  etc.; 

•  Coordination  of  resources  of 
juvenile  correctional  agencies,  juvenile 
courts,  juvenile  parole  agencies,  law 
enforcement  agencies,  social  service 
providers,  and  local  Workforce 
Investment  Boards;  and 

•  "Soft  skills"  training,  i.e.,  job 
behavior  and  life  skills  training;  self 
determination  and  social  skills  training; 
conflict  resolution  and  anger 
management;  parenting  classes; 
exposure  to  post-secondary  education 
opportunities;  and  community  service 
learning  projects. 

Partnerships/Linkages:  In  addition  to 
enhancing  already  existing  services  and 
programs,  projects  must  center  any 
newly  developed  and  implemented 
activities  upon  the  needs  of  youth 
involved,  or  at  risk  of  becoming 
involved,  with  the  juvenile  justice 
system  and  gangs.  In  order  to 
accomplish  this,  applicants  should  use 
partnerships  both  (1)  to  enhance  the 
youth  offender  programs  funded  imder 
this  grant  and  (2)  to  provide 
complementary  programs  so  as  to  link 
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services  within  the  target  community 
and  provide  a  diversity  of  options  for  all 
youth  offenders  within  the  target  area. 
These  partnerships  must  agree  to: 

•  Implement  an  education  and 
employment  program  for  youth 
offenders,  gang  members,  and  at-risk 
youth  in  the  target  area,  including 
coordination  with  the  private  sector  to 
develop  a  specified  number  of  career- 
track  jobs  for  target  area  youth 
offenders; 

•  Establish  alternative  sentencing  and 
community  service  options  for  youth 
offenders,  gang  members,  and  at-risk 
youth  in  the  target  area;  and 

•  Expand  gang  suppression  activities 
in  the  target  area. 

Applicants  should  outline  how  they 
will  involve  residents,  youth,  and  others 
of  the  community  in  planning  and 
involvement  in  the  effort.  Proposals 
should  describe  the  efforts  within  the 
project  to  utilize  existing  services  and 
programs,  particularly  those  offered 
through  the  WIA  One-Stop  delivery 
system  and  the  juvenile  justice  system. 
Applicants  should  describe  the  efforts  to 
be  undertaken  to  coordinate  services 
with  private  sector  entities,  including 
commitments  for  private  sector  jobs. 
Proposals  should  describe  newly 
developed  and  implemented  services 
and  how  these  will  enhance  and 
augment  presently  existing  strategies  in 
the  community. 

Category  I  rating  criteria:  Each 
application  under  this  category  will  be 
evaluated  against  the  following  rating 
criteria: 

•  Need  in  target  neighborhood,  as 
demonstrated  by  severity  of  gang 
problem,  the  number  of  youth  offenders 
residing  in  target  community,  and  the 
barriers  facing  existing  services  to  reach 
youth  offenders  and  gang  members  (10 
points); 

•  Plan  to  enhance  and  augment 
alternative  sentencing,  including 
educational  and  supportive  services  and 
case  management;  role  of  project  case 
managers  in  these  delivery  strategies; 
plan  for  linking  with  schools  for  co- 
enrollment,  etc.  (20  points); 

•  Plan  for  enhancing  gang  prevention 
and  suppression  efforts,  and  use  of  a 
youth  offender  and  gang  prevention 
advisory  board  to  achieve  coordination; 
establishment  of  creative  partnerships 
with  local  community  grassroots 
organizations  which  provide  services  to 
the  target  population  (20  points); 

•  Plan  ana  capacity  for  conducting 
intensive  comprehensive  aftercare  for 
preventing  recidivism  (20  points); 

•  Planned  or  committed  level  of 
investments  (cost  sharing  and  leveraging 
of  funds)  from  educational  agencies/ 
schools  and  other  public  sector,  WIA, 


and  private  sector  partners; 
employment-related  connections  with 
the  business  commimity  (25  points); 
and 

•  Plan  to  fulfill  reporting 
requirements;  and  confirmation  of 
cooperation  with  DOL  evaluators  (5 
points). 

Category  II — Education  and  Training 
for  Youth  Offenders  Initiative 

These  projects  will  provide  a 
comprehensive  school-to-work 
education  and  training  curriculum  for 
youth  offenders  in  a  juvenile 
correctional  facility  and  aftercare/ 
reentry  services,  with  an  emphasis  on 
job  placement  and  retention,  upon  a 
youth's  return  to  his  or  her  community. 
The  comprehensive  school-to-work 
education  and  training  services 
developed  under  this  initiative  will 
serve  as  a  model  for  other  juvenile 
correctional  facilities  across  the  nation. 

Eligible  Applicants 

State  or  local  juvenile  justice  agencies 
or  juvenile  correctional  agencies  shall 
be  the  eligible  applicant  and  should 
identify  one  juvenile  correctional 
facility  within  their  state  where  the 
project  will  operate.  Applications  must 
show  the  involvement/commitment  of 
the  following  partners:  the  state/local 
Workforce  Investment  Board  which  is 
the  administrative  entity  of  WIA;  the 
local  Youth  Councils;  the  state  and  local 
school-to-work  partnership  to  which  a 
majority  of  the  youth  offenders  will 
return;  and  representatives  of  major 
employer  networks  connected  to  the 
school-to-work  effort. 

Funding  Availability 

The  Department  expects  to  award  one 
(1)  grant  of  approximately  $2  million 
under  this  category. 

Performance  Period 

The  period  of  performance  for  the 
grant  awarded  under  this  competition, 
within  this  category,  will  be  for  30 
months  fi-om  the  date  the  grant  is 
awarded.  The  first  24  months  must  be 
devoted  to  providing  program  services 
to  eligible  youth  as  defined  in  this 
notice.  The  final  6  months  will  be  solely 
for  organizing  participant  case  files, 
providing  the  files  to  the 
demonstration's  evaluator  within  two 
months  after  grant-funded  service's 
terminate,  and  participating  in  a  final 
site  visit  interview  with  the  evaluators. 
The  budget  submitted  for  the  period  of 
performance  must  cover  the  full  30 
months. 


Program  Components 

Grant  funds  shall  be  used  to  enhance 
an  existing  system  currently  serving 
youth  offenders.  Programs  must  be 
designed  to  (1)  raise  the  quality  of  work 
and  learning  for  incarcerated  juvenile 
offenders  through  the  school-to-work 
component  and  (2)  strengthen  aftercare/ 
reentry  services  for  youth  transitioning 
to  their  communities  following 
confinement  by  building  connections  to 
local  workforce  development  and 
school-to-work  systems  through  the 
aftercare  component.  Involvement  with 
the  local  Youth  Council  of  the  local  WIB 
is  critical  to  ensuring  that  this  occurs. 
This  overall  strategy  needs  to  be 
responsive  to  the  particular  problems  of 
youth  offenders  and  gang  members  in 
juvenile  correctional  facilities,  and  must 
include  the  following: 

School-to-work:  This  component 
includes  the  development  and/or 
strengthening  of  a  comprehensive 
school-to-work  curriculum  within  the 
juvenile  correctional  facility,  with  ties 
to  vocational  development  and  youth 
employment  services  funded  under 
WIA.  "This  school-to-work  system  must 
contain  the  following  core  elements  (for 
additional  information,  see  Attachment 
I  ft-om  Evaluation  of  the  School-to- 
Work-Out-of-School  Youth 
Demonstration  and  Job  Corps  Model 
Centers:  Final  Report  for  the  Job  Corps 
Model  Centers,  Research  and  Evaluation 
Report  Series  00-E,  U.S.  Department  of 
Labor/Employment  and  Training 
Administration,  2000): 

•  School-based  Learning:  school-wide 
classroom  instruction  based  on  high 
academic  and  business-defined 
occupational  skill  standards; 

•  Work-based  Learning:  career 
exploration,  work  experience, 
structured  training,  and  mentoring  at  job 
sites;  and 

•  Connecting  Activities:  course 
integrating  classroom  and  on-the-job 
instruction,  matching  students  with 
participating  employers,  training  of 
mentors,  and  the  building  of  bridges 
between  school  and  work. 

The  jointly  developed  curriculum 
should  include  input  fit)m  corrections 
education,  the  state  school-to- work 
partnership,  local  school  districts  and 
employer  networks  connected  to  the 
school-to-work  effort.  Projects  are  also 
encouraged  to  work  with  Job  Corps 
centers  in  the  development  of  a  school- 
to-work  based  education  curriculum. 
This  curriculum  should  closely  parallel 
the  ciuriculum  developed  for  the 
communities  to  which  youth  offenders 
will  be  returning  and  structured  in  such 
a  way  as  to  enable  the  youth  to 
transition  bom  the  institution  to  the 
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community  and  continue  in  a  sequential 
manner  with  their  educational  and 
vocational  development. 

Aftercare:  Grant  funds  should  link 
with  existing  resources  to  provide 
intensive  aftercare  services  for  youth 
offenders  transitioning  from  secure 
confinement  in  a  juvenile  corrections 
facility  to  the  community.  Aftercare 
services  must  strategically  coordinate 
community-wide  efforts  and  resources 
to  address  reentry  issues  such  as 
surveillance,  supervision,  graduated 
sanctions  and  incentives,  linkages  to 
community  support  systems  (families, 
peers,  schools,  employers),  transitional 
housing,  and  job  training  and  placement 
activities.  Applicants  should  describe 
clearly  detailed  reentry  plans  for  youth 
offenders  scheduled  for  release  into 
their  communities.  Strategies  for 
effective  case  management  services  in 
aftercare  programming  include: 

•  Use  of  a  reliable  and  validated  risk 
assessment  and  classification 
instrument  for  establishing  eligibility  of 
the  targeted  population; 

•  Comprehensive,  interagency 
transition  planning  that  involves  all 
critical  stakeholders; 

•  Individual  case  planning  that 
incorporates  a  family  and  commimity 
perspective; 

•  A  mix  of  intensive  surveillance  and 
enhanced  service  delivery; 

•  A  balance  of  incentives  and 
graduated  consequences  coupled  with 
the  imposition  of  realistic,  enforceable 
conditions; 

•  Work-related  or  work-oriented 
activities  such  as  exposiu-e  to  the 
workplace,  on-the-job  training,  work 
experience,  job  shadowing,  etc.; 

•  Coordination  of  resources  of  local 
Workforce  Investment  Boards,  juvenile 
correctional  agencies,  juvenile  courts, 
juvenile  parole  agencies,  law 
enforcement  agencies,  health  and  social 
service  providers,  and  community 
organizations;  and 

•  "Soft  skills"  training,  i.e.,  job 
behavior  and  life  skills  training;  self- 
determination  and  social  skills  training; 
conflict  resolution  and  anger 
management;  parenting  classes; 
exposure  to  post-secondary  education 
opportunities;  and  community  service 
learning  projects. 

Partnerships/linkages:  Applicants 
should  use  partnerships  to  (1)  enhance 
the  school-to-work  component  funded 
imder  this  grant  and  (2)  provide 
complementary  programs  which  enable 
communities  to  be  better  able  to  provide 
aftercare  services  for  returning  youth 
offenders.  The  state  recipients  of  a 
Juvenile  Accoimtability  Incentive  Block 
Grant  (JAIBG)  are  strongly  encouraged 
to  contribute,  in  the  form  of  a  cash 


match,  10%  of  the  total  program  cost, 
except  when  the  JAIBG  funds  are  used 
for  construction  or  renovation  of 
permanent  correction  facilities.  Partners 
under  this  category  should  agree  to: 

•  Augment  a  scnool-to-work  program 
in  one  targeted  juvenile  correctional 
facility; 

•  Assist  the  applicant  with  the 
seamless  delivery  of  case  management 
and  aftercare  services  and  supervision 
to  youth  returning  to  the  community; 

•  Develop  linkages  to  local  school-to- 
work  efforts  with  assistance  from  the 
State  school-to-work  partnership;  and 

•  Coordinate  with  the  private  sector 
to  develop  a  specified  nimiber  of  career- 
track  jobs  for  target  area  youth 
offenders. 

Proposals  should  specify  the  linkages 
between  the  Youth  Offender  project  and 
the  local  WIA  Youth  Council  through 
the  One-Stop  delivery  system  to  ensure 
coordination  of  workforce  development 
services.  These  linkages  shall  include 
both  existing  and  proposed  strategies. 
Grant  funds  may  be  used  for  staff  and 
teacher  training  in  order  to  facilitate  an 
effective  system  of  coimected 
classroom-based  and  work-based 
activities. 

Additional  funding  sources  may 
include  Juvenile  Justice  and 
Delinquency  Prevention  Act  formula 
grant  monies  and  JAIBG  funds.  The 
Fedend  Bonding  Program  and  WOTC 
should  be  considered  as  important  tools 
to  assist  with  youth  offender 
employment  placements.  Information 
about  these  programs  is  available  at 
ETA's  website,  http://www.doleta.gov. 

Category  II  Rating  Criteria:  Each 
application  for  funding  under  this 
category  will  be  reviewed  and  rated 
against  the  following  criteria: 

•  The  stated  need  in  the  targeted 
juvenile  correctional  facility  and  state  or 
local  juvenile  corrections  system,  as 
demonstrated  by  the  effectiveness  of  the 
current  correctional  education 
curriculum  and  the  number  of  youth 
who  will  benefit  (20  points); 

•  Implementation  plan  for  conducting 
the  project,  including  detailed  project 
scope  of  the  aftercare  services  to  be 
provided  in  the  commimity  (30  points); 

•  Plaimed  or  committed  level  of 
investments  of  schools,  other  public 
sector  partners  including  school-to-work 
partnerships,  and  private  sector  partners 
with  commitments  for  jobs; 
employment-related  connections  to  the 
business  community  (25  points); 

•  Planned  or  committed  linkages  and 
coordination  of  services  within  the  local 
workforce  investment  systems  (15 
points); 

•  Plan  to  fulfill  reporting 
requirements  (5  points);  and 


•  Confirmation  of  cooperation  with 
DOL  and  DOJ  evaluators  (5  points). 

Category  HI — Community-Wide 
Capacity  Building  Projects 

This  program  component  will  provide 
smaller  grants  for  impoverished 
communities  within  small  to  medium- 
sized  cities  with  high  crime  rates. 
Grants  awarded  under  this  category  will 
create  models  for  use  by  States  and  local 
boards  to  increase  assistance  to  high- 
risk  youth.  These  models  will  build 
service  capacity  into  the  One-Stop 
delivery  system  to  expand  the  range  and 
quality  of  currently  existing  services 
designed  to  prepare  high-risk  youth  for 
high-quality  employment  with  career 
development  ladders  and  livable  wages. 
These  projects  will  work  with  local 
Youth  Coimcils  and  service  providers  to 
develop  linkages  that  will  strengthen 
the  coordination  of  prevention  and 
recovery  services  for  youth  offenders. 
Linkages  to  existing  community 
programs  such  as  the  WIA  year-round 
youth  training  and  simimer  jobs  for  low- 
income  youth,  school  to  work  programs, 
other  federal  programs,  and  sports  and 
recreation  programs  could  contribute  to 
juvenile  crime  prevention. 

These  grants  are  to  strengthen  or  build 
infrastructiu-es  that  address  the  needs  of 
this  youth  population.  Providing 
services  to  youth  is  only  a  means  of 
measuring  the  effectiveness  of  the 
infrastructure.  The  goal  of  this  category 
is  to  develop  strategies  and  integrated 
service  models  which  will  then  be 
implemented.  Because  of  the  challenges 
associated  with  building  strong 
partnerships  leading  to  comprehensive  . 
services,  special  technical  assistance 
will  be  made  available  to  successful 
applicants  of  this  category  to  assist  with 
their  development  and  implementation 
processes. 

Eligible  Applicants 

Workforce  Investment  Boards  (WIBs) 
and  private  entities  located  within  high- 
crime  conmiunities  with  a  population  of 
at  least  100,000  and  not  greater  than 
400,000  and  a  significant  youth  gang 
and  youth  crime  problem  are  eligible  to 
apply.  Eligible  private  entities  include 
commimity  development  corporations, 
community  action  agencies, 
community-based  and  faith-based 
organizations,  disability  community 
organizations,  public  and  private 
colleges  and  universities,  and  other 
qualified  private  organizations. 

Private  entities  include  non-profit 
organizations  but  do  not  include  for- 
profit  organizations  and  individuals. 
Applicants  should  provide 
documentation  from  their  local  law 
enforcement  agency  showing  support 
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for  the  existence  or  emerging  gang 
problem  and  other  serious  youth  crime 
problems.  WIBs  and  private  entities 
applying  under  this  category  must 
demonstrate  a  strong  commitment  to 
developing  capacity  building  models 
which  States  and  local  boards  will  use 
to  serve  high-risk  individuals  under  the 
WIA  system. 

Entities  other  than  a  WIB  or  a  political 
subdivision  of  the  State  must  submit  an 
application  for  competitive  graijt  funds 
in  conjunction  with  the  WIB{s)  and  its 
Youth  Council  for  the  area  in  which  the 
project  is  to  operate.  The  term  "in 
conjunction  with"  shall  mean  that  the 
application  must  include  a  signed 
certification  by  both  the  applicant  and 
the  appropriate  WIB(s)  indicating  that: 

1.  Tne  applicant  has  consulted  with 
the  appropriate  WIB  (and  its  Youth 
Council)  during  the  development  of  the 
application;  and 

2.  The  activities  proposed  in  the 
application  are  consistent  with,  and  will 
be  coordinated  with,  the  One-Stop 
delivery  system  efforts  of  the  WIB(s). 

If  the  applicant  is  unable  to  obtain  the 
certification,  it  will  be  required  to 
include  information  describing  the 
efforts  which  were  undertaken  to 
consult  with  the  WIB  and  its  Youth 
Council  and  indicating  that  the  WIB  was 
provided,  during  the  proposal 
solicitation  period,  a  sufficient 
opportunity  to  cooperate  in  the 
development  of  the  project  plan  and  to 
review  and  comment  on  the  application 
prior  to  its  submission  to  the 
Department  of  Labor.  "Sufficient 
opportunity  for  WIB  review  and 
comment"  shall  mean  at  least  30 
calendar  days.  Failure  to  provide 
information  describing  the  efforts  which 
were  undertaken  to  consult  with  WIB(s) 
will  disqualify  applicants. 

The  certification,  or  evidence  of 
efforts  to  consult,  must  be  with  each 
WIB  in  the  service  area  in  which  the 
proposed  project  is  to  operate.  These 
certifications  must  be  included  in  the 
grant  application,  and  will  not  count 
against  the  established  page  limitations. 
For  the  purposes  of  this  portion  of  the 
application,  evidence  of  efforts  to   . 
consult  with  the  WIB  must  be 
demonstrated  by  written 
documentation,  such  as  registered  mail 
receipt,  that  attempts  were  made  to 
share  project  applications  with  the  WIB 
in  a  timely  manner.  WIB  applicants  and 
applicants  that  provide  a  signed 
certification  by  the  applicant  and  the 
appropriate  WIB(s)  will  be  given 
preference  for  award. 

Funding  Availability 

The  Department  expects  to  award  five 
(5)  grants  approximately  $350,000  each 


to  Community-Wide  Capacity  Building 
Projects  under  this  competition. 

Performance  Period 

The  period  of  performance  for  all 
grants  awarded  under  this  competition, 
within  this  category,  will  be  for  30 
months  ft-om  the  date  the  grant  is 
awarded.  The  first  24  months  must  be 
devoted  to  strengthening  or  building 
infrastructures  that  address  the  needs  of 
this  youth  population,  by  developing 
strategies  and  integrated  service  models. 
The  final  six  months  will  be  solely  for 
organizing  partnership  records  for 
developed  strategies  and  integrated 
service  models,  providing  the  final 
records  to  the  demonstration's  evaluator 
within  two  months  after  grant-funded 
activities  terminate,  and  participating  in 
a  final  site  visit  interview  with  the 
evaluators.  The  budget  submitted  for  the 
period  of  performance  must  cover  the 
full  30  months. 

Program  Components 

In  order  to  develop  capacity  buildii^ 
models,  grant  funds  shall  be  used  to 
build  upon  an  existing  system  currently 
serving  in-school  and  out-of-school 
youth,  youth  offenders,  or  youth  in 
gangs  or  prone  to  joining  gangs.  Efforts 
should  be  made  to  integrate  youth  into 
a  full  range  of  educational  and 
alternative  programs  when  appropriate. 
In  order  to  be  responsive  to  the 
particular  problems  of  youth  offenders, 
gang  members,  and  those  at-risk  in  high- 
poverty,  high-crime  areas,  the  overall 
strategy  for  the  capacity  building 
projects  should  encompass  the 
following: 

Career  preparation  services;  The 
capacity  building  projects  should 
provide  for  employment  preparation, 
job  placement,  and  linkages  with  the 
workforce  development  system.  Models 
should  focus  on  programs  that  train 
individuals  for  employment  in  fields  in 
which  technology  skills  are  critical 
aspects  of  the  jobs  emerging  in  the 
regional  labor  market.  Training  models 
may  also  include  basic  skills  and  pre- 
apprenticeship  training  (as  appropriate). 
Applicants  must  address  the  various 
strategies  that  their  models  will  employ 
to  actively  recruit  the  target  population, 
and  should  discuss  the  projected  length 
of  time  necessary  to  determine  the 
efficacy  of  their  models'  technical 
assistance. 

Case  management/support  services: 
Proposals  must  demonstrate  how  the 
applicants  plan  to  enhance  the  capacity 
of  the  WIA  system  to  assist  high-risk 
youth  who  are  transitioning  fi'om 
dependency  to  independent  living  by 
including  iimovative  service  strategies 
which  address  their  barriers  to 


employment  and  the  flexibility  of 
services  available.  The  framework  for 
the  proposed  capacity  building  model 
should  provide  for  (as  applicable): 
Individual  needs  assessment;  individual 
service  strategies;  long-term  follow-up 
services;  and  linkages  with  human 
services,  education,  and  transportation 
services.  Other  strategies  may  include 
"soft  skills"  training  like  job  behavior 
and  life  skills  training,  social  skills  and 
self-determination,  conflict  resolution, 
parenting  classes,  exposure  to  post- 
secondary  education  opportunities,  and 
service  learning  projects.  Applicants 
should  detail  their  capacity  to  sustain 
these  activities  for  2  years  after  funding 
under  this  solicitation  is  no  longer 
available. 

Partnerships/Linkages:  Applicants 
should  use  partnerships  both  (1)  to 
enhance  the  currently  existing  youth 
offenders  programs  and  WIA  services 
and  (2)  to  provide  complementary 
programs  so  as  to  make  the  target 
community  an  available  service  area  for 
all  youth  offenders.  Applicants  should 
also  agree  to  a  good  faith  effort  to 
continue  projects  started  under  this 
grant  beyond  the  24-month  grant  period. 
Partners  should  also  agree  to: 

•  Build  upon  existing  employment 
and  training,  recreation,  conflict 
resolution,  and  other  youth  crime  and 
gang  prevention  programs  to  include 
youth  offenders  and  gang  members; 

•  Establish  alternative  sentencing  and 
community  service  options  for  target 
area  youth  and  gang  members; 

•  Provide  work-related  or  work- 
oriented  activities  such  as  exposure  to 
the  workplace,  on-the-job  training,  work 
experience,  job  shadowing,  etc. 

•  Establisn  or  continue  gang 
suppression  activities  within  the  target 
area;  and 

•  Build  connections  to  local 
workforce  investment  systems,  such  as 
linkages  with  WIBs  while  demonstrating 
approaches  that  ensure  that  high-risk 
youth  are  provided  with  quality 
workforce  development  services. 

Youth  Offender  and  Gang  Prevention 
Advisory  Board:  In  order  to  institute  a 
holistic  approach  to  assisting  the  target 
population,  employment,  education, 
criminal  justice,  and  community-based 
youth  programs  should  be  incorporated 
into  the  projects.  In  developing  this 
interrelated  system,  grant  funds  shall  be 
used  to  create  a  youdi  offender  and  gang 
prevention  advisory  board  that 
participates  in  the  coordination  of  all 
activities  and  provides  input  and 
community  support  to  the  project's 
leadership.  The  advisory  board  should 
be  comprised  of  public  and  private 
sector  representation,  parents,  youth 
members,  and  graduates  of  other  youth 
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offender  programs  and  will  Hnk  with 
the  local  Youth  Council  to  provide 
seamless  delivery  of  services. 

In  addition,  proposals  should  specify 
the  linkages  between  the  Youth 
Offender  project  and  the  local  WIA 
Youth  Council  through  the  One-Stop 
delivery  system  to  ensure  coordination 
of  workforce  development  services. 
These  linkages  should  include  both 
existing  and  proposed  strategies. 

Category  III  rating  criteria: 
Applications  received  for  funding  under 
this  category  shall  be  rated  against  the 
following  criteria: 

•  Need  in  target  neighborhood,  as 
demonstrated  by  severity  of  gang 
problem  and  the  number  of  youth 
offenders  residing  in  the  target 
community,  and  the  inability  for 


existing  services  to  include  youth 
offenders  and  gang  members  (10  points); 

•  Plan  to  enhance  and  augment 
presently  existing  youth  offender 
programs  and  youth  crime  prevention 
strategies  (20  points); 

•  Plan  and  capacity  for  developing 
and  implementing  models,  including 
plan  for  preventing  recidivism  (30 
points); 

•  Plaimed  or  conmiitted  level  of 
investments  (cost  sharing  and  leveraging 
of  funds)  from  educational  agencies/ 
schools  and  other  public  sector,  WIA, 
and  private  sector  partners,  including 
conmiitments  for  private  sector  jobs  (15 
points); 

•  Planned  or  committed  linkages  and 
coordination  of  services  within  the  local 
workforce  investment  systems;  use  of  a 
youth  offender  and  gang  prevention 


advisory  board  to  achieve  coordination; 
establishment  of  creative  partnerships 
with  local  community  grassroots 
organizations  which  provide  services  to 
the  target  population  (15  points); 

•  Plan  to  fulfill  reporting 
requirements  (5  points);  and 

•  Confirmation  of  cooperation  with 
DOL  evaluators  (5  points). 

Signed  at  Washington,  D.C.  this  date, 
December  1 1 ,  2000. 

Laura  A.  Cesario, 

Grant  Officer,  Division  of  Federal  Assistance. 

Appendices 

Appendix  A:  Application  Face  Sheet 
Appendix  B:  SF-424 — Application  for 

Federal  Assistance 
Appendix  C:  Budget  Information  Form 

BILUNG  CODE  4510-30-P 
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APPENDIX  A 


COVERS MEET 

Application  for  funding  under  SGA/DFA  -110 

"Community  Audits" 


Name  of  Applicant:. 


Contact  Person: 


Phone  Number: 


Category:  (MUST  CHECK  ONE) 


Category  I  -  Model  Community  Projects 

Category  II  -  Education  &  Training  for  Youth  Offenders  Initiatives 

Category  III  -  Community-Wide  Capacity  Building  Projects 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


APPENDIX  B 


OMB  Approral  No.  034S-0043 


I.  TYTC  or  SUBMISSION: 
Aw 

D< 

at 


2.   DATE  SVBMITTEO 


3.  DATE  RECUVEO  IV  STATI 


4.  DATE  RECEIVED  BY  FEDCRAl.  ACENCY 


HfpltaM  Uatintr 


Sun  Appacalioa  likMlikr 


Fedtniidnilfltr 


S.  AirUCANT  INFORMATION 


Arl*i  (fM  ck7,  iuMj.  Sum  aad  dp  c*M: 


(.  EMPLOYER  IDCNTinCATION  NUMBER  (EIN): 


nn-nnnnnnn 


*.  TYTE  or  AmjCATKM: 

at 


la  bn(«):       L-J      l_l 


I  Award  B.  DKruH 

■  OvitiM         Oikir  li»wifj)i 


It.  CATAU)C  or  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


DD-nnn 


TrrLE; 


U.  AREAS  \mCTED  BY  niOIECT  (( 


13.  PROPOSED  PROJECT: 


StmtOmtt 


I  Mhpha 


iMi  «in>ltr«it—  (^T*  ana  oM: 


roftfcap»M«i»b»c 


7.  TYPE  or  AmjCANT:  («■»- ipfinprtaM  Mur  !■  kv) 


n 


a      iMtafMMlHl  SckMl  Dta. 

I     Sum  CaWrriBiJ  iMlMtaa  W  UtlM'  I  mi^ 

J  .  Pr+ran  Uatrtt^ 

K    ladUa  Trite 

L.  ladMdad 

M.  Pnfll  Orjaniiatfaa 

N.  Olfear  (Spadiy): 


».  NAME  or  rEDCRAL  AGENCV: 


II.  DEscRimvKTmxorAmxrAKrsrRoiECT: 


14.  CONGRESSIONAL  DISTRICTS  or; 


k.  mtHt 


IS.  ESTIMATED  FUNDING: 


d.  Lacy 


g.  TOTAL 


I*.   IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTTVE  ORDER  12371  PROCESS? 

a.  YES.  THB  PRSAPPUCATION/AmjCATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUrrVB  ORDER  12371  PROCESS  FOR  REVIEW  ON 

DATE 


b.  NO.  O  PROGRAM  B  NOT  COVERED  BY  K.O.  I23T2 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  B  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
D  Yaa  If  "Y«," 


O  Na 


IB.  TO  T^BECT  or  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THB  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE  DOCIIHENT  HAS  BEES  DILY 

BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APnjCA>fr  WILL  COMPLY  WTTH  THE  ATTACHED  ASSURANCES  IP  THE  tSSLST^^NCT  IS  AWARDED. 


a.  TypadNa»aa>A««>ariaadBn)i— ailii 


k.  IWi 


*.  SI^HUnaf  AalkarlaariRapnanUdTC 


C    TtfeptaoOC  DOBbCT 


a.  DaMSlfMd 


Staiadwd  Fani  424  (REV 
Pnacribad  b;  OMB  areolar  A-102 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission.  '„ 


Item: 


Entry: 


Item: 


Entry: 


1. 
2. 

3. 

4. 

5. 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  apphcant's  control  number  (if 
applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  die  appropriate  letter  in  die  space  provided. 

Check  appropriate  box  and  enter  appropriate  letter(s)  in 
the  space(s)  provided. 

-  "T^ew"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project      with 
a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


12.  List  only  the  largest  political  entities  affected  (e.g., 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  inchided  on  appropriate 
lines  as  ^>plicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  die  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  1 2372  to 
determine  whether  the  application  is  subject  to  die  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
a^licant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


10.  Use  the  Catalog  of  Federal  Domestic  Assistance 

number  and  title  of  the  program  under  which  assistance 
is  required. 


1 1 .  Enter  a  brief  descriptive  title  of  die  project  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 
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PART  II  -  BUDGET  INFORMATION 


APPEHDIX  C 


SECTION  A  -  Budget  Summary  by  Categories 

(B) 

(C) 

1.  Personnel 

$ 

$ 

$ 

2.  Fringe  Benefits  (Rate%) 

- 

3.  Travel 

'■  ■■- 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 

8.  Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate%) 

10.  Training  Cost/Stipends 

■ 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

$ 

$ 

$ 

SECTION  B  -  Cost  Sharing/Match  Summary  (if  appropriate) 

(A)                           (B) 

(C) 

1.  Cash  Contribution 

$ 

2.  In-Kind  Contribution 

1 3.  TOTAL  Cost  Sharing  /  Match 
(Rate%) 

$ 



NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (i.e.  12  months,  16  months, 
etc.);  Column  B  to  record  changes  to  Column  A  (i.e.  requests  for  additional  funds  or  line  item  changes; 
and  Column  C  to  record  the  totals  (A  plus  B). 


Federal  Register /  Vol.  65,  No.  243 /Monday,  December  18,  2000 /Notices 


79137 


INSTRUCTIONS  FOR  PART  II  -  BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


1.  Personnel:  Show  salaries  to  be  paid  for  project  personnel  which  you  are  required  to 
provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested  for  staff  travel.  Include  funds  to  cover  at  least  one 
trip  to  Washington,  DC  for  project  director  or  designee. 

4.  Equipment:  Indicate  the  cost  of  non-expendable  personal  property  that  has  a  useful  life 
of  more  than  one  year  with  a  per  unit  cost  of  $5,000  or  more.  Also  include  a  detailed 
description  of  equipment  to  be  purchased  including  price  information. 

5.  Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  be  used  during  the 
project  period. 

6.  Contractual:  Show  the  amount  to  be  used  for  (1)  procurement  contracts  (except  those 
which  belong  on  other  lines  such  as  supplies  and  equipment);  and  (2)  sub- 
contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not  cleariy  covered  by  lines  1  through  6  above,  including 
consultants. 

8.  Total.  Direct  Costs:  Add  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs.  Please  include  a  copy  of 
your  negotiated  Indirect  Cost  Agreement 

10.  Training  /Stipend  Cost:  (If  allowable) 

11.  Total  Federal  funds  Requested:  Show  total  of  lines  8  through  10. 


SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost 
sharing/matching  requirement  Also  include  percentage  of  total  project  cost  and  indicate 
source  of  cost  sharing/matching  funds,  i.e.  other  Federal  source  or  other  Non-Federal 
source. 


NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


[FR  Doc.  00-32018  Filed  12-15-00;  8:45  am] 
BILUNG  CODE  4510-3(M: 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  12,  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS.  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  {{202}  693^127  or  by  E- 
mail  to  Kiuz-Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ({202} 
693^129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and' Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({202}  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Preliminary  Estimates  of 
Average  Employer  Contribution  Rates. 

OMB  Number:  1205-0228. 

Form  Number:  ETA  205. 


Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
government. 

Number  of  Respondents:  53. 

Estimated  Time  per  Respondent:  16 
minutes. 

Total  Burden  Hours:  14. 

Total  annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  average  tax  rates 
collected  from  States  are  used  to 
compute  an  average  tax  rate  for  the  U.S., 
and  along  with  the  current  tax  rate 
schedules,  are  used  to  certify  that  States 
are  complying  with  the  law. 

Ira  L.  MiUs, 

Department  Clearance  Officer. 

[FR  Doc.  00-32163  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4510-3(MI« 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting;  Change  in 
Meeting  Time  and  Date 

PREVfOUSLY  ANNOUNCED  TIME  AND  DATE:  2 
p.m.,  Tuesday,  December  12,  2000. 
PUVCE:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.,  Washington,  DC. 
CHANGES  IN  THE  MEETING:  The  time  and 
date  of  the  Commission  meeting  to 
consider  and  act  upon  Disciplinary 
Proceeding,  Docket  No.  D  2000-1,  has 
been  changed  to  commence  following 
upon  the  conclusion  of  the  Commission 
meeting  starting  at  10  a.m.,  December 
13,  2000,  to  consider  the  Commission's 
general  procedures  for  handling 
requests  to  vacate  defaults.  No  earlier 
announcement  of  these  changes  was 
possible. 

COHTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  00-32258  Filed  12-14-00;  12:22 
pm) 

BILLING  CODE  6735-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  (00-143) 

NASA  Advisory  Council  (NAC),  Task 
Force  on  international  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  emd 
Space  Administration. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the  NAC 
Task  Force  on  International  Space 
Station  Operational  Readiness  (lOR). 
DATES:  Wednesday,  January  31,  2001, 
12:00  Noon-l:00  p.m.  Eastern  Standard 
Time. 

ADDRESSES:  NASA  Headquarters,  300  E 
Sti«et,  SW.,  Room  7W31.  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Cleary,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4461. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— To  assess  the  operational  readiness  of 
the  International  Space  Station  to 
support  the  new  crew  and  the 
American  and  Russian  flight  team's 
preparedness  to  accomplish  the 
Expedition  Two  mission. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  December  13.  2000. 

Beth  Nf.  McCormick, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  00-32108  Filed  12-15-00;  8:45  am] 

BILLING  CODE  7510-01-U 


NATIONAL  COUNCIL  ON  DISABILITY 
Establishment  of  Advisory  Committee 

AGENCY:  National  Coimcil  on  Disability 
(NCD). 

SUMMARY:  This  notice  announces  the 
establishment  of  NCD's  Cultural 
Diversity  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  S,  Quigley,  Committee 
Management  Officer,  National  Council 
on  Disability,  1331  F  Street  NW,  Suite 
1050,  Washington.  DC  20004-1107; 
202-272-2004  (voice),  202-272-2074 
(TTY),  202-272-2022  (fax), 
mquigley@ncd.gov  (e-mail). 

Agency  Mission 

NCD  is  an  independent  federal  agency 
making  recommendations  to  the 
President  and  Congress  on  disability 
policy.  It  is  composed  of  15  members 


appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  NCD's  overall  purpose  is  to 
promote  policies,  programs,  practices, 
and  procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

Cultural  Diversity  Advisory  Committee 

The  purpose  of  NCD's  Cultural 
Diversity  Advisory  Committee  is  to 
provide  advice  and  recommendations  to 
NCD  on  issues  affecting  people  with 
disabilities  from  culturally  diverse 
backgrounds.  Specifically,  the 
committee  will  help  identify  issues, 
expand  outreach,  infuse  participation, 
and  elevate  the  voices  of  underserved 
and  unserved  segments  of  this  nation's 
population  that  will  help  NCD  develop 
federal  policy  that  will  address  the 
needs  and  advance  the  civil  and  human 
rights  of  people  from  diverse  cultures. 

This  committee  is  necessary  because 
people  with  disabilities  from  culturally 
diverse  backgrounds  face  dual 
discrimination  and  are 
disproportionately  represented  among 
those  with  disabilities. 

This  committee  will  have  a  balanced 
membership  representing  a  x^ariety  of 
disabling  conditions  and  culturally 
diverse  populations  from  across  the 
United  States. 

Signed  in  Washington,  DC,  on  December 
12,  2000. 
Ethel  D.  Briggs, 
Executive  Director. 
[FR  Doc.  00-32096  Filed  12-15-00;  8:45  am] 

BtLUNG  CODE  6S20-MA-M 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600] 

Base  Civil  Penalties  for  Loss, 
Abandonment,  or  Improper  Transfer  or 
Disposal  of  Sources;  Policy  Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  Us  "General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions,"  (NUREG- 
1600)  (Enforcement  Policy  or  Policy)  to 
establish  separate  base  civil  penalty 
amounts  for  loss,  abandonment,  or 
improper  transfer  or  disposal  of  sealed 


sources  and  devices  containing  NRC- 
licensed  material. 

DATES:  This  action  is  effective  February 
16,  2001.  Comments  on  this  revision 
shoiUd  be  submitted  by  January  17, 
2001,  and  will  be  considered  by  the 
NRC  before  the  next  revision  of  the 
Enforcement  Policy. 
ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop:  T6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m..  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  11555  Rockville  Pike, 
Rockville,  MD  20852. 

The  NRC's  Office  of  Enforcement 
maintains  the  current  policy  statement 
on  its  homepage  on  the  Internet  at 
www.nrc.gov/OE/. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Borchardt,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Telephone  (301)  415- 
2741,  e-mail  rwbl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  companion  final  rule  published 
in  today's  Federal  Register,  the  NRC  is 
amending  its  regulations  in  10  CFR 
Parts  30,  31,  and  32,  governing  certain 
industrial  devices  containing  byproduct 
material  that  are  licensed  pursuant  to 
the  general  license  provisions  of  10  CFR 
31.5.  A  proposed  rule  was  published  in 
the  Federal  Register  on  Jidy  26, 1999 
(64  FR  40295),  which  indicated  that  the 
NRC  planned  to  increase  the  civil 
penalty  amounts  specified  in  its 
Enforcement  Policy  for  violations 
involving  soiirces  or  devices  that  are 
lost  or  improperly  disposed  of.  The 
stated  intent  was  to  better  relate  the 
civil  penalty  amoimt  to  the  costs 
avoided  by  the  failure  to  properly 
dispose  of  the  source  or  device. 

In  the  notice  of  proposed  rulemaking, 
tiie  Commission  stated  that  it  was 
considering  three  levels  of  base  civil 
penalty  for  loss  or  improper  disposal, 
with  the  higher  tiers  for  sources  that  are 
relatively  costiy  to  dispose  of.  The  three 
levels  of  base  civil  penalty  were  to  be 
$5,500,  $15,000,  and  $45,000.  The  three 
tiers  were  to  be  based  approximately  on 
three  times  the  average  cost  of  proper 
transfer  or  disposal  of  the  source  or 
device.  The  intent  was  to  better  relate 
the  civil  penalty  amoimt  to  the  costs 
avoided  by  the  failure  to  properly 
dispose  of  the  source  or  device. 


In  this  Enforcement  Policy,  the 
change  to  the  base  civil  penalty 
structure  considers  both  the  cost  of 
proper  disposal  and  the  relative  risk  to 
the  public  from  sources  that  are  lost, 
abandoned,  or  improperly  transferred  or 
disposed  of.  The  Commission  believes 
that  a  base  civil  penalty  amount  roughly 
equivalent  to  three  times  the  cost  of 
proper  disposal  will  provide  for 
sufficient  deterrence  and  an  economic 
incentive  for  licensees  to  expend  the 
necessary  resources  to  ensure 
compliance.  If  the  civil  penalty  were 
less  than  the  cost  of  proper  disposal,  the 
licensee  would  receive  an  economic 
benefit  fixim  an  improper  disposal, 
whether  intentional  or  not.  A  civil 
penalty  roughly  equivalent  to  the  cost  of 
disposal  may  not  provide  a  sufficient 
deterrent  because  the  violation  could  go 
luidetected,  which  woidd  still  allow  an 
economic  benefit.  Additionally,  the  civil 
penalty  amount  should  be  sufficient  to 
assure  that  the  cost  of  proper  disposal 
of  sealed  sources  and  devices  does  not 
cause  licensees  to  purposefully  violate 
applicable  disposal  requirements. 

Sources  and  devices  containing  small 
amounts  of  radioactive  material,  such  as 
gas  chromatographs,  and  devices 
containing  hydrogen-3  (tritum)  can  be 
disposed  of  for  less  than  one  thfrd  of  the 
lowest  base  civil  penalty  amount  imder 
the  current  Enforcement  Policy,  which 
is  not  $6,000.  The  proposed  rule  notice 
of  July  26,  1999,  suggested  that  the 
lowest  tier  amount  would  be  $5,500. 
However,  in  another  recent  revision  to 
the  Enforcement  Policy  (October  4, 
2000;  65  FR  59274),  which  adjusted 
civil  monetary  penalties  for  inflation  in 
accordance  with  the  requirements  of  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  the  base  civil 
penalty  that  would  otherwise  have  been 
applicable  was  raised  from  $5,500  to 
$6,000.  It  would  be  illogical  to  establish 
a  lower  base  civil  penalty  amount 
specifically  for  loss,  abandonment,  or 
improper  transfer  or  disposal.  Therefore, 
this  action  establishes  $6,000  as  the 
lowest  base  civil  penalty  amount  for 
these  violations. 

The  companion  finad  rule  to  this 
Enforcement  Policy  incorporates  criteria 
for  registration  of  devices  containing 
material  of  the  types  and  quantities 
listed  in  10  CFR  31.5(c)(13)(i).  These  are 
devices  containing  at  least  370  MBq  (10 
mCi)  of  cesium-137,  3.7  MBq  (0.1  mCi) 
of  strontiimi-90,  37  MBq  (1  mCi)  of 
cobalt-60,  and  37  MBq  (ImCi)  of 
americium-241  or  any  other  transuranic 
(i.e.,  element  with  atomic  number  grater 
than  uranium  (92)).  Aimual  registration 
is  being  required  for  these  devices 
because  they  are  considered  to  present 
a  higher  risk  for  potential  exposure  to 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
"major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Accordingly,  the  NRC  Enforcement 
Policy  is  amended  to  read  as  follows: 

General  Statement  of  Policy  and  Procedure 
for  NRC  Enforcement  Actions 


VI.  Enforcement  Actions 
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the  public  and  for  loss  of  property  (due 
to  contamination)  if  the  device  is  lost, 
abandoned,  or  improperly  transferred  or 
disposed  of  Based  on  the  higher  risk, 
violations  involving  loss,  abandonment, 
or  improper  transfer  or  disjiosal  of 
sources  and  devices  in  this  category 
have  been  assigned  a  base  civil  penalty 
amoimt  of  $15,000. 

With  the  exception  of  sources  and 
devices  containing  hydrogen-3  (tritum), 
the  highest  activity  sources  and  devices 
(i.e.,  those  with  activities  greater  than 
3.7x10 '»  MBq  (1  Curie)),  have  an 
approximate  average  cost  of  disposal  of 
$15,000.  The  base  civil  penalty  amount 
for  loss  or  improper  disposal  of  these 
sources  and  devices  has  been  set  at 
$45,000.  which  is  three  times  the 
average  cost  of  disposal. 

The  Commission  believes  that 
normally  a  civil  penalty  at  least  in  the 
amount  of  the  base  civil  penalty  is 
appropriate  in  the  case  of  loss, 
abandonment,  or  improper  transfer  or 
disposal  of  a  sealed  source  or  device. 
This  is  to  ensure  that  the  associated 
enforcement  action  properly  reflects  the 
significance  of  such  violations.  This 
change  has  been  implemented  in 
Section  VII.A.l(g)  of  the  Enforcement 
Policy.  However,  NRC  may  mitigate  or 
escalate  a  civil  penalty  amoimt,  as 
provided  in  the  Enforcement  Policy, 
based  on  the  merits  of  a  specific  case. 
In  doing  so,  NRC  may  consider 
information  concerning  the  actual 
expected  cost  of  authorized  disposal 
and^he  actual  consequences  of  the  loss, 
abandonment,  or  improper  transfer  or 
disposal. 

Scope 

The  base  civil  penalties  established  in 
this  change  to  the  Enforcement  Policy 
apply  to  violations  that  involve  loss, 
abandonment,  or  improper  transfer  or 
disposal  of  a  sealed  source  or  device, 
regardless  of  the  use  or  the  type  of 
licensee. 

Paperwork  Reduction  Act 

The  NRC  Enforcement  Policy  does  not 
contain  a  new  or  amended  information 
collection  requirement  and  therefore  is 
not  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 
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C.  Civil  Penalty 

•         *         •         •         * 

1.  Base  Civil  Penalty 

The  NRC  imposes  different  levels  of 
penalties  for  different  severity  level 
violations  and  different  classes  of  licensees, 
contractors,  and  other  persons.  Violations 
that  involve  loss,  abandonment,  or  improper 
transfer  or  disposal  of  a  sealed  source  or 
device  are  treated  separately,  regardless  of 
the  use  or  the  type  of  licensee.  Tables  1 A  and 
IB  show  the  base  civil  penalties  for  various 
reactor,  fuel  cycle,  and  materials  programs, 
and  for  loss,  abandonment  or  improper 
transfer  or  disposal  of  a  sealed  source  or 
device.  (Civil  penalties  issued  to  individuals 
are  determined  on  a  case-by-case  basis.)  The 
structure  of  these  tables  generally  takes  into 
account  the  gravity  of  the  violation  as  a 
primary  consideration  and  the  ability  to  pay 
as  a  secondary  consideration.  Generally, 
operations  involving  greater  nuclear  material 
inventories  and  greater  potential 
consequences  to  the  public  and  licensee 
employees  receive  higher  civil  penalties. 
Regarding  the  secondary  factor  of  ability  of 
various  classes  of  licensees  to  pay  the  civil 
penalties,  it  is  not  the  NRC's  intention  that 
the  economic  impact  of  a  civil  penalty  be  so 
severe  that  it  puts  a  licensee  out  of  business 
(orders,  rather  than  civil  penalties,  are  used 
when  the  intent  is  to  suspend  or  terminate 
licensed  activities)  or  adversely  affects  a 
licensee's  ability  to  safely  conduct  licensed 
activities.  The  deterrent  effect  of  civil 
penalties  is  best  served  when  the  amounts  of 
the  penalties  take  into  account  a  licensee's 
ability  to  pay.  In  determining  the  amount  of 
civil  penalties  for  licensees  for  whom  the 
tables  do  not  reflect  the  ability  to  pay  or  the 
gravity  of  the  violation,  the  NRC  will 
consider  necessary  increases  or  decreases  on 
a  case-by-case  basis.  Normally,  if  a  licensee 
can  demonstrate  financial  hardship,  the  NRC 
will  consider  payments  over  time,  including 
interest,  rather  than  reducing  the  amount  of 
the  civil  penalty.  However,  where  a  licensee 
claims  ^ancial  hardship,  the  licensee  will 
normally  be  required  to  address  why  it  has 
sufficient  resources  to  safely  conduct 
licensed  activities  and  pay  license  and 
inspection  fees. 


Table  1A. — Base  Civil  Penalties 

***** 

f.  Loss,  abandonment,  or  improper  transfer 
or  disposal  of  a  sealed  source  or  device, 
regardless  of  the  use  or  type  of  licensee: ' 

1.  Sources  or  devices  with  a 
total  activitv  greater  than  3.7 
X  lO*  MBq  "(1  Curie),  exclud- 
ing hydrogen-3  (tritium)  $45,000 

2.  Other  sources  or  devices  con- 
taining the  materials  and 
quantities  listed  in  10  CFR 
31.5(c)(13)(i)   $15,000 

3.  Sources  and  devices  not  oth- 
erwise described  above  $6,000 

'These  base  civil  penalty  amounts  have 
been  determined  to  be  approximately  three 
times  the  average  cost  of  disposal.  For  spe- 
cific cases,  NRC  may  adjust  these  amounts 
to  correspond  to  three  times  the  actual  ex- 
pected cost  of  authorized  disposal. 

•  *         *  *  • 

Vn.  Exercise  of  Discretion 

***** 

A.  Escalation  of  Enforcement  Sanctions 

*  *         *         •         » 

1.  Civil  Penalties 

***** 

(g)  Cases  involving  the  loss,  abandonment, 
or  improper  transfer  or  disposal  of  a  sealed 
source  or  device.  Notwithstanding  the 
outcome  of  the  normal  civil  penalty 
assessment  process,  these  cases  normally 
should  result  in  a  civil  penalty  of  at  least  the 
base  amount:  or 
***** 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  00-31874  Filed  12-15-00;  8:45  am) 
BILUNG  CODE  7S90-01-P 


POSTAL  RATE  COMMISSION 

[Docket  No.  R200&-1 ;  Order  No.  1301] 

^4otice  and  Order  of  Request  for 
Reconsideration  of  Commissions 
Docket  No.  R2000-1  Opinion  and 
Recommendation  Decision 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  and  order  on  request  for 
reconsideration  of  Commission's  docket 
no.  R2000-1  opinion  and 
recommendation  decision. 

SUMMARY:  This  dociunent  informs  the 
public  that  the  Governors  of  the  Postal 
Service  have  requested  reconsideration 
of  the  Commission's  opinion  and 
recommended  decision  in  docket  no. 
R2000-1.  It  also  establishes  deadlines 
for  comments  from  the  Postal  Service 
and  other  rate  case  participants  on 
stated  issues. 


DATES:  Initial  Postal  Service  comments 
are  due  January  3,  2001;  participants' 
comments  are  due  January  24,  2001;  and 
Postal  Service  reply  comments  are  due 
January  31,  2000.  Alternative  deadlines 
are  identified  in  the  Supplementary 
Information  section. 

ADDRESSES:  Send  comments  to  the 
attention  of  Margaret  P.  Crenshaw, 
Secretary,  1333  H  Street  NW.,  Suite  300, 
Washington,  DC  20268-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
at  202-789-6820. 
SUPPLEMENTARY  INFORMATION: 

A.  Authority  to  Reconsider  the  Decision 
39  U.S.C.  3625(d). 

B.  Background 

On  December  5,  2000  the  Governors 
of  the  United  States  Postal  Service 
issued  two  decisions  on  the 
Commission's  November  13,  2000 
opinion  and  recommended  decision  in 
docket  no.  R2000-1.  The  Postal  Service 
provided  separate  notices  with  these 
two  decisions  indicating  that  they  had 
been  mailed  to  the  service  list  in  docket 
no.  R2000-1. 

The  decision  of  the  Governors  of  the 
United  States  Postal  Service  on  the 
recommended  decision  of  the  Postal 
Rate  Commission  on  postal  rate  and  fee 
changes,  docket  no.  R2000-1  (decision 
of  the  Governors),  states  at  1,  "we  allow 
the  recommended  decision  to  take 
effect,  under  protest,  and  return  it  to  the 
Commission  for  reconsideration  and  a 
further  recommended  decision  as 
expeditiously  as  possible."  By  this 
order,  the  Commission  initiates  action 
to  reconsider  the  Postal  Service  request 
in  this  docket,  consistent  with  39  U.S.C. 
3624.' 

Participants  in  docket  no.  R2000-1 
will  be  accorded  a  reasonable 
opportunity  to  provide  their  views  on 
each  of  the  issues  on  which 
reconsideration  is  sought.  These  issues 
include  the  rates  that  would  be 
reconunended  should  the  Commission, 
on  reconsideration,  determine  that  it 
should  adjust  its  findings  on  the  issues 
identified  by  the  Governors. 

The  decision  of  the  Governors  notes  at 
2,  that  the  Commission  directed  the 
Postal  Service  to  provide  updated  cost 
information  dining  the  course  of  the 
hearings  in  this  proceeding,  and  that  the 


information  provided  by  the  Service 
"suggested  that  the  projected  test  year 
revenue  requirement  had  increased  to 
over  $69.8  billion."  The  Governors' 
subsequent  finding  "that  the  revenue 
requirement  is  $69,832  billion(,l"  id.  at 
12,  evidently  relies  on  the  updated  costs 
.  used  in  the  Commission's  recommended 
decision  of  November  13,  as  does  their 
determination  of  a  $1,695  billion 
contingency  amount,  versus  the  $1,680 
billion  originally  requested.  The  rates 
recommended  by  the  Commission 
produce  $68,819  billion,  a  difference  of 
more  than  one  billion  dollars. 

The  Governors  have  advised  that  the 
test  year  revenue  requirement  for  the 
Postal  Service  should  be  increased  by 
including  the  $200  million  field  reserve, 
adding  $97  million  in  supervisor  costs, 
and  increasing  the  provision  for 
contingencies  by  $687  million.  ^  The 
Governors  also  protest  that  rates  should 
be  increased  to  recover  the  purported 
cost  consequences  of  increased  volumes 
of  heavier  First-Class  Mail,  to  correct  a 
perceived  error  in  the  computation  of 
bound  printed  matter  rates,  to  offset 
revenues  lost  if  nonprofit  standard  mail 
rates  are  reduced  to  conform  better  with 
amended  39  U.S.C.  2626  and,  possibly, 
to  allow  for  a  reduction  in  certain  parcel 
post  surcharges. 

The  Commission  will  review  the 
evidentiary  record  and  the  applicable 
legal  standards  applicable  to  each  of 
these  seven  issues.  The  first  step  in  this 
process  will  be  to  call  upon  the  Postal 
Service  to  provide  detailed  statements 
on  each  of  these  issues,  setting  out 
evidentiary  and  legal  support  for  the 
outcomes  deemed  proper  by  the 
Governors.  Other  participants,  having 
been  fully  informed  of  the  rationales 
underlying  the  decision  of  the 
governors,  will  then  have  an 
opportimity  to  provide  their  views. 
Finally,  the  Postal  Service  will  be  given 
a  last  opportunity  to  respond  to 
arguments  presented  by  other 
participants. 

Throughout  the  proceeding  to  this 
point  the  Postal  Service  has  indicated 
that  it  sought  "only  the  revenue  goals 
embodied  in  its  Request."  Postal  Service 
Brief  at  1-13.  Consistent  with  this 
position,  it  urged  the  Commission  to 
recommend  the  rate  and  fee  proposals 
embodied  in  the  Postal  Service  request 
of  January  12,  2000.^  Id.  at  1-14.  In  its 


'  A  separate  decision  of  the  Governors  of  the 
United  States  Postal  Service  on  the  recommended 
decisions  of  the  Postal  Rate  Commission  on  select 
mail  classification  matters,  docket  no.  R200O-1  did 
not  request  reconsideration  of  any  issue,  and  thus 
is  not  before  the  Commission  except  as  it  impacts 
on  test  year  after  rates  revenues. 


2  The  $687  million  is  derived  by  subtracting  the 
$1,012  Ibillionj  figure  allowed  in  the  Commission 
opinion  and  recommended  decision  from  the 
SI. 695  (billionl  figure  shown  in  the  decision  of  the 
Governors  at  12. 

'  The  Postal  Service  did  not  support  lower  rates 
for  Periodicals  and  rates  for  preferred  mail  that 
conform  with  39  U.S.C.  3626. 


initial  submission  in  response  to  this 
order,  the  Postal  Service  is  to  present  its 
views  on  the  appropriate  portions  of 
total  revenues  that  each  subclass  and 
service  should  contribute  toward 
collecting  sufiicient  test  year  revenues 
in  light  of  the  Governors'  revenue 
requirement  finding.  The  Service  may 
also  suggest  specific  rates  that  would 
achieve  these  subclass  and  service 
specific  revenue  goals. 

Participants  may  also  comment  on 
how  to  recognize  other  matters  referred 
to  in  the  decision  of  the  Governors.  For 
example,  the  Governors  apparently  view 
their  rejection  of  the  proposed  Priority 
Mail  flat  rate  envelop  classification 
change  and  the  final  FY  2000  deficit  as 
altering  the  perceived  test  year  revenue 
deficiency. 

The  Governors  have  requested  that 
the  reconsideration  process  be 
conducted  as  expeditiously  as  possible. 
Nonetheless,  this  process  will  be  most 
effective  if  all  participants  have 
adequate  time  to  prepare  throughful, 
carefully  reasoned  presentations. 
Therefore,  the  Commission  will  allow  at 
least  three  weeks  for  the  submission  of 
views  from  each  participant. 
Recognizing  that  the  year-end  holiday 
season  is  rapidly  approaching,  the 
deadline  for  the  submission  of  initial 
Postal  Service  comments  will  be 
extended  further,  until  January  3,  2001. 
Other  participants'  comments  are  to  be 
submitted  by  January  24,  2001,  and  the 
final  Postal  Service  response  will  be  due 
on  January  31,2001. 

It  is  of  coiu'se  quite  possible  that  the 
Postal  Service  already  prepared  much  of 
the  analysis  needed  for  the  initial  Postal 
Service  comments  during  the  process  of 
assisting  the  Governors.  If  the  Postal 
Service  provides  its  initial  comments  on 
or  before  December  20,  2000,  then  the 
date  for  participant  comments  shall  be 
January  12,  2001,  and  the  date  for  the 
final  Postal  Service  response  will  be 
January  19,  2001. 

It  is  ordered: 

The  Postal  Service  and  other 
participants  shall  provide  their  views  on 
the  Decision  of  the  Governors  requesting 
reconsideration  in  accordance  with  the 
schedule  set  out  in  the  body  of  this 
order. 

Dated:  December  12,  2000. 
Margaret  P.  Chenshaw, 
Secretary. 
[FR  Doc.  00-32099  Filed  12->5-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43704;  File  No.  SR-ISE- 
00-12] 

Sett-Regulatory  Organizations;  Notice 
ot  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
International  Securities  Exchange  LLC, 
Relating  to  Fee  Changes 

December  11.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
15,  2000,  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  HI  below,  which  items 
have  been  prepared  by  the  Exchange. 
On  December  7,  2000,  ISE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  changes  to 
its  fees  regarding:  (i)  Customer 
transactions;  (ii)  multiple  "Click"  order 
entry  terminals;  (iii)  "enhanced 
cabinets";  and  (iv)  continuing 
registration  and  transfer  fees  for 
associated  persons.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Exchange, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
ISE  has  prepared  summaries,  set  forth  in 


M5  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'In  Amendment  No.  1.  the  Exchange  amended 
the  proposed  rule  change  to  delete  a  fee  related  to 
inactive  memberships,  as  well  as  delete  a  minimum 
monthly  bin  fee.  These  fees  are  addressed  in  a 
separate  filing.  SR-ISE-00-26.  See  letter  from 
Michael  Simon,  Senior  Vice  President  and  General 
Counsel.  ISE.  to  Nancy  Sanow.  Assistant  Director, 
Division  of  Market  Regulation.  Commission,  dated 
December  6.  2000  ("Amendment  No.  1"). 


Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  effect  the  following  changes 
to  the  ISE's  fees: 

Customer  Transaction  Fees:  The  ISE 
currently  waives  customer  transaction 
fees.  This  waiver  will  expire  on 
November  26,  2000.  The  Exchange 
proposes  extending  this  waiver  for  an 
additional  six  months. 

Click  Terminals:  The  Exchange 
imposes  fees  on  "Click"  order  entry 
devices  (used  by  Electronic  Access 
Members)  of:  (i)  $500  per  terminal  for 
up  to  five  terminals  and  $250  for 
additional  terminals;  and  (ii)  $250  per 
application  program  interface  ("API") 
associated  with  a  terminal  for  up  to  five 
APIs  and  $100  for  additional  APIs.  To 
encourage  members  to  send  order  flow 
to  the  Exchange,  the  ISE  proposes  to 
eliminate  Click  and  API  fees  for  a 
member's  third  and  subsequent  terminal 
if  the  member  has  an  average  daily 
volume  C'ADV")  on  the  Exchange  of  500 
customer  or  firm  proprietary  contracts 
per  "free"  terminal."* 

Enhanced  Cabinets:  Certain  market 
makers  have  requested  that  the 
Exchange  provide  them  with  an 
"enhanced  cabinet"  on  their  premises, 
containing  three,  rather  than  the 
standard  two,  gateways  to  the  Exchange. 
The  Exchange  proposes  an  increase  of 
$250  to  the  standard  fee  to  reflect  the 
incremental  cost  of  the  third  gateway. 

Associated  Persons:  The  ISE  is  the 
only  options  exchange  that  does  not  at 
least  partially  offset  its  regulatory  costs 
by  levying  an  annual  "central 
registration  depository"  fee  for 
members'  associated  persons  and  for 
processing  the  transfer  of  such  persons. 
The  proposed  rule  change  would 
impose  the  following  fees:  $30  annual 
fee  and  $25  transfer  fee. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  ^  that  the  rules  of 
an  exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 


*  Assume  a  member  has  10  Click  terminals.  With 
ADV  of  4,000  contracts  per  month  (500  contracts 
per  terminal  on  the  eight  potentially  "free" 
terminals),  it  would  pay  Click  and  API  fees  for  the 
first  two  terminals,  with  the  fees  for  the  other  eight 
terminals  waived.  With  ADV  of  3.500  contracts,  the 
members  would  qualify  for  an  exemption  on  all  but 
one  of  the  eight  terminals. 

5 15  U.S.C.  78f(b)(4). 


other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3(A) 
of  the  Acts  and  Rule  19b-4(f)(2) 
thereunder,^  because  the  proposed  rule 
change  establishes  or  changes  a  due,  fee 
or  other  charge.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  vmtten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  DC.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 


« 15  U.S.C.  78s(bK3)(A). 
'17CFRl9b-»(f)(2). 
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submissions  shoidd  refer  to  the  File  No. 
SR-ISE-00-12  and  should  be  submitted 
byjanuary  8,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-32116  Filed  12-15-00;  8:45  am] 

BILUNG  COOe  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--43701;  File  No.  SR-NASO- 
00-64] 

SeH-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  inc.  To  Allow  in- 
Firm  Delivery  of  the  Regulatory 
Element  of  the  Continuing  Education 
Requirements 

December  1 1 ,  2000. 

I.  Introduction 

On  October  25,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act''^ 
and  Rule  19b— 4  thereunder,^  a  proposed 
rule  change  that  would  permit  the  in- 
firm delivery  of  the  Regulatory  Element 
of  the  Continuing  Education 
Requirements.  Notice  of  the  proposed 
rule  change  appeared  in  the  Federal 
Register  on  November  6,  2000.3  The 
Commission  received  one  comment  on 
the  proposed  rule  change."*  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

NASD  Regulation  proposes  to  amend 
NASD  Rule  1120(a)  to  permit  the  in-firm 
delivery  of  the  Regulatory  Element  of 
the  Continuing  Education 
Requirements.  Currentiy,  this  computer- 
based  training  program  can  be 
administered  to  registered  persons  only 
at  the  location  of  an  outside  vender. 

The  Regulatory  Element  is  a  3  V2  hour 
computer-based  training  program. 
NASD  Rule  1120(a)  requires  that  each 


» 17  CFR  200.30-3(a)(12). 

M5  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  43492 
(October  27.  2000),  65  FR  66576. 

•*  See  November  22,  2000  letter  from  Tamara  K. 
Reed,  Associate  Counsel,  Investment  Company 
Institute  ("ICI")  to  Jonathan  G.  Katz.  Secretary,  SEC 
("la  Utter"). 


registered  person,  who  is  not  exempt 
from  the  Rule,  complete  the  Regulatory 
Element  on  the  occurrence  of  his  or  her 
second  registration  anniversary  and 
every  three  years  thereafter.  On  each 
occasion,  the  training  must  be 
completed  within  120  days  after  the 
registered  person's  anniversary  date.  A 
registered  person  who  has  not 
completed  the  Regulatory  Element 
within  the  prescribed  time  period  is 
deemed  to  be  inafl^ve  until  the 
Regulatory  Element  has  been  fulfilled, 
and  may  not  conduct,  or  be 
compensated  for,  activities  requiring  a 
securities  registration. 

The  Securities  Industry/Regulatory 
Council  on  Continuing  Education 
("Council")  is  responsible  for  the 
oversight  of  the  continuing  education 
program  for  the  securities  industry.  The 
Council's  duties  include  recommending 
and  helping  to  develop  specific  content 
and  questions  for  the  Regulatory 
Element,  and  minimimi  core  curricula 
for  the  Firm  Element.  The  Coimcil  is 
comprised  of  representatives  from  a 
broad  cross  section  of  broker /dealers, 
and  six  self-regulatory  organizations, 
including  the  NASD.  The  Coimcil, 
working  with  representatives  from  the 
North  American  Securities 
Administrators  Association  has 
developed  a  model  under  which  broker/ 
dealers  may  deliver  the  Regulatory 
Element  computer-based  training  on 
firm  premises.  The  model  requires  that 
the  broker/dealer  meet  certain 
conditions  for  in-firm  delivery  relating 
to  computer  hardware  and  to  the 
secvuity  of  the  training  delivery 
environment.  The  proposed 
amendments  to  Rule  1120(a) 
encapsulate  the  delivery  requirements 
as  specified  by  the  Council.  Firms  of 
any  size  may  take  advantage  of  the  in- 
firm delivery  procedures. 

III.  Summary  of  Comments 

The  ICI  expressed  its  support  for  the 
proposal,  stating  that  the  proposed 
changes  may  facilitate  the  ability  of  ICI's 
members  to  comply  with  the  Regulatory 
Element  requirements. ^  Additionally, 
the  ICI  believes  the  proposed 
amendment  will  reduce  the  time  and 
any  related  travel  costs  that  registered 
representatives  spend  to  take  the 
Regulatory  Element.^  Finally,  the  ICI 
believes  that  the  conditions  proposed  in 
the  amendment  regarding  in-firm 
delivery  adequately  balance  the  interest 
of  NASD  Regulation  in  protecting  the 
integrity  of  the  Regulatory  Element  with 
the  interest  of  member  firms  in  not 
being  unduly  burdened  when  exercising 


this  option.''  For  these  reasons,  the  IQ 
expressed  its  support  of  the  proposed 
amendments  to  NASD  Rule  1120. 

IV.  Discussion 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  and 
finds  that  it  is  consistent  with  the  Act 
and  the  rules  and  regulations 
promulgated  thereunder.*  Specifically, 
the  Commission  finds  that  approval  of 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(6)9  of  die  Act. 

Section  15A(b)(6)  ^°  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  protect  investors 
and  the  public  interest.  The 
Commission  beheves  that  the  proposal 
should  facilitate  compliance  with  the 
Regulatory  Element  of  the  Continuing 
Education  Requirements  by  making  the 
program  easily  accessible  to  registered 
persons  via  in-firm  delivery,  as  opposed 
to  requiring  that  it  be  administered  at 
the  location  of  an  outside  vendor,  and 
by  allowing  firms  of  any  size  to  partake 
of  the  in-firm  delivery  procedures.  The 
Commission  is  satisfied  that  the 
proposal  provides  reasonable  safeguards 
to  uphold  the  integrity  of  the  program, 
as  well  as  delineating  proper  conditions 
for  in-firm  delivery  relating  to  computer 
hardware,  consistent  with  the 
requirements  specified  by  the  Council. 
Finally,  the  Commission  believes  the 
proposal  establishes  reasonable 
requirements  with  regard  to  the  security 
of  the  training/ielivery  environment,  as 
specified  by  Uie  Council. 

V.  Conclusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  in  general,  and  . 
with  Section  15A(b)(6),i'  in  particular. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act, '2  that  the 


*  See  ICI  Letter  at  p.  1. 


"  See  ICI  Letter  at  p.  2. 

'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

»15  U.S.C.  78o-3(b)(6). 

•°/d. 

"W. 

"  15  U.S.C.  78s(bH2). 
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proposed  rule  change  (SR-NASD-OO- 
64),  be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  00-32092  Filed  12-15-00;  8:45  am] 
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National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Certain  Securities  Undergoing 
Reorganization 

December  11.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
October  10.  2000,  the  National 
Sectirities  Cleeuing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  ni  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  NSCC's  procedures  to  permit  the 
processing  of  securities  subject  to 
certain  volimtary  corporate  action  in 
NSCC's  continuous  net  settlement 
("CNS")  system. 

n.  Self-Re^ulafory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 


>M7  CFR  200.30-3(a)(12). 
•15U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  parts  of  these 
statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  modify  NSCC's  Rules  and 
Procediires  to  permit  securities  that  are 
subject  to  certain  voluntary  corporate 
action  which  would  normally  cause 
them  to  be  exited  from  NSCC's  CNS 
system  to  continue  to  be  processed  in 
CNS.^  From  time  to  time  a  security  may 
become  subject  to  an  offer  that  has  a 
feature  which  would  normally  require  it 
to  be  exited  from  CNS.  Consistent  with 
the  industry's  goal  to  increase 
automated  transaction  processing,  NSCC 
has  been  working  to  enhance  the  CNS 
system  to  enable  it  to  process  securities 
with  reorganization  events  that  have  a 
wider  and  more  varied  range  of  features. 
The  proposed  rule  change  would 
provide  that  when  NSCC  determines 
that  it  has  the  operational  capability  to 
continite  to  process  such  an  issue,  the 
issue  would  continue  to  be  CNS  eligible, 
and  NSCC  would  establish  procedures 
necessary  for  NSCC  to  accommodate  the 
issue  in  CNS.  NSCC  would  issue  an 
Important  Notice  to  its  members 
detailing  how  the  security  would  be 
processed. 

NSCC's  Rules  and  Procedures  permit 
NSCC  to  continue  to  process  certain 
securities  undergoing  corporate 
reorganizations  and  specify  how  NSCC 
shall  handle  those  issues.  For  example, 
currently  NSCC's  Procedure  VH 
provides  for  the  processing  in  CNS  of 
securities  subject  to  tender  offers  with 
protect  periods  of  three  or  more  days. 
Securities  subject  to  tender  offers  with 
protect  periods  of  less  than  three  days 
cannot  currently  be  processed  in  CNS, 
and  NSCC  would  normally  exit  such 
securities  from  the  CNS  system.  In  that 
case,  NSCC  would  issue  receive/deliver 
instructions  to  participants  with  long  or 
short  positions  in  the  subject  security. 
The  proposed  rule  change  would  allow 
securities  subject  to  tender  offers  with 
no  protect  periods  or  protect  periods  of 
less  than  three  days  to  be  processed  in 
CNS. 

Another  example,  would  be  issues 
subject  to  multiple  tender  offers. 
Currently,  NSCC's  Rules  and  Procedures 
provide  for  the  establishment  of  up  to 
two  CNS  reorgcuiization  subaccounts  for 
issues  subject  to  two  tender  offers. 
Under  NSCC's  proposal,  it  could, 
provided  it  has  the  operation  capability 
to  do  so,  establish  multiple  CNS 


'  As  a  part  of  its  filing.  NSCC  is  proposing  to 
modify  its  Rules  and  Procedures  to  refer  to 
reorganization  events  as  voluntary  and  mandatory 
instead  of  as  voluntary  and  involuntary. 


subaccoimts  for  issues  subject  to 
multiple  tender  offers. 

In  addition,  in  order  to  eliminate  the 
possibility  of  error  which  arises  from 
manual  processing,  NSCC  has 
determined  not  to  continue  providing 
certain  features  which  were  processed 
on  a  manual  basis.  For  example,  the  rule 
would  no  longer  permit  new  input  on 
the  last  day  of  the  protect  period. 

NSCC  intends  to  implement  these 
changes,  subject  to  SEC  approval,  on  or 
about  February  9,  2001. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  NSCC  believes  that  because 
the  proposed  rule  change  would  allow 
additional  corporate  actions  to  be 
processed  in  a  CNS  enviromnent,  it 
would  facilitate  the  prompt  and 
acciu^te  clearance  and  settlement  of 
such  securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  However,  NSCC 
has  worked  closely  with  the  Securities 
Industry  Association's  Corporate  Action 
division  in  developing  the  proposed 
CNS  modifications,  and  they  conctir 
with  the  proposed  changes.  NSCC  will 
notify  the  Commission  of  any  written 
conmients  received  by  NSCC. 

rn.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  institute  proceedings  to  deterAiine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
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change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-00-10  and 
should  be  submitted  by  January  8,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ■» 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-32114  Filed  12-15-00;  8:45  am] 

BILLING  CODE  B010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43689;  File  No.  SR-NYSE- 
98-25] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Creation  of  a  Floor 
Audit  Trail 

December  7.  2000. 

I.  Introduction 

On  August  4,  1998,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  2  thereunder,  a  proposed  rule 
change.  In  its  proposal,  the  NYSE  seeks 
to  adopt  new  provisions  in  NYSE  Rule 
123,  to  provide  for  the  capturing  of 
details  of  an  order  systemically  on  the 
Floor  of  the  Exchange.  The  proposed 
provisions  require  that  the  details  of  all 
orders  be  recorded  in  an  electronic 


*  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.1 9b-4. 


system  prior  to  being  represented  or 
executed  on  the  Floor.  On  December  21, 
1998,  and  June  8,  1999,  respectively,  the 
Exchange  filed  Amendment  Nos.  1  and 
2  to  the  proposed  rule  change. ^  The 
proposed  rule  change,  including 
Amendment  Nos.  1  and  2,  was 
published  for  comment  in  the  Federal 
Register  on  August  12,  1999."  The 
Commission  received  no  comments  on 
the  proposed  rule  change  and  this  order 
approves  it. 

II.  Description  of  the  Proposal 

The  Exchange  has  proposed  a  series  of 
initiatives  to  strengthen  the  regulation 
of  activities  of  members  on  the  Floor.  In 
this  filing,  the  Exchange  proposes  to 
adopt  new  provisions  in  NYSE  Rule  123 
for  recording  the  details  of  an  order,  as 
well  as  any  modification  or  cancellation 
of  such  order,  in  an  electronic  system 
prior  to  representing  or  executing  an 
order  on  the  Floor. 

The  proposed  amendment  to  NYSE 
Rule  123  defines  an  order  as  any 
written,  oral  or  electronic  instruction  to 
effect  a  transaction.  Paragraph  (e)  of  the 
proposed  rule  requires  that,  prior  to 
being  represented,  an  order,  including 
any  changes  in  its  terms  and  any 
cancellations,  must  be  entered  into  an 
electronic  system  that  records  the  order 
details  and  records  the  time  the  order 
details  were  entered  into  the  system  and 
the  time  of  any  modification  or 
cancellation.  Nevertheless,  the  proposed 
rule  excludes  transactions  initiated  on 
the  Floor  and  executed  by  a  registered 
competitive  market  maker,  a 
competitive  trader  or  a  specialist  for 
their  own  account,  as  such  trades  may 
be  initiated  on  the  Floor  and  are  already 
reported  to  the  Exchange.  In  addition, 
the  proposed  rule  provides  that 
members  may  use  either  a  proprietary  or 
an  Exchange  system  to  comply  with  the 
rule,  and  if  a  proprietary  system  is  used, 
order  details  must  be  sent  to  a 
designated  NYSE  database. 

The  proposal  requires  that,  other  than 
as  noted  above,  before  representing  or 
executing  an  order  on  the  Floor,  a 
member,  whether  acting  as  agent  for 
another  member  on  the  Floor  or 
otherwise,  is  obligated  to  make  sure  that 
the  details  of  such  order  have  been 
entered  in  an  electronic  system  in 
accordance  with  the  requirements  of  the 
rule.  The  Exchange  represents  that  the 


^  See  letters  from  James  E.  Buck,  Senior  Vice 
President,  NYSE,  to  Richard  Strasser.  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  18, 
1998;  and  from  Daniel  P.  Odell,  Assistant  Secretary, 
NYSE,  to  Richard  Strasser,  Division.  Commission, 
dated  June  7,  1999. 

•*  See  Securities  Exchange  Act  Release  No.  41706 
(August  4,  1999),  64  FR  44069. 


details  of  the  order  may  be  entered  into 
the  system  by  an  individual  or 
organization  other  than  the  member 
who  is  representing  or  executing  the 
order,  but  if  this  were  to  occur,  the 
member  with  the  order  could  not 
represent  or  execute  the  order  until  the 
details  of  the  order  were  recorded  in  an 
electronic  system. 

According  to  the  NYSE,  this  proposed 
rule  change  does  not  replace  existing 
requirements  for  recording  orders 
contained  in  Exchange  or  Commission 
rules.  For  example,  NYSE  Rule  123, 
imder  the  heading  "Receipt  of  Orders," 
requires  each  member  to  preserve  for 
three  years  a  record  of  every  order 
received  by  that  member  on  the  Floor 
from  off  the  Floor,  including  the  time 
when  such  order  was  received.  NYSE 
Rule  410  requires  each  member  or 
member  organization  to  preserve  for 
three  years  a  record  of  every  order 
transmitted  to  the  Floor  or  received  and 
carried  to  the  Floor  by  such  member  or 
member  organization,  including  the 
name  and  amount  of  seciuity,  the  terms 
of  the  order,  the  time  it  was  transmitted 
or  received,  and  the  time  an  execution 
report  was  received. 

The  proposal  requires  that  members 
enter  the  following  order  details: 
symbol;  clearing  member  organization; 
order  identifier  (as  assigned  by  the 
member  or  member  organization  . 
recording  the  order  details)  ^  that 
imiquely  identifies  the  order; 
identification  of  member  or  member 
organization  recording  order  details; 
quantity;  side  of  market  {e.g.,  buy,  sell 
long,  sell  short,  sell  short  exempt); 
designation  as  market,  limit,  stop  or 
stop  limit;  limit  price,  stop  price  and 
stop  limit  price  (if  applicable):  time  in 
force  (e.g.,  day,  GTC,  GTX);^ 
designation  as  held  or  not  held. ^special 
conditions  (e.g.,  Rule  lOb-18,  "G"  order 
and  any  request  by  a  customer  that  an 
order  not  be  displayed);  and,  a  system- 
generated  timestamp.  The  proposed  rule 
would  also  require  the  systematic  entry 
of  such  other  details  as  the  Exchange 
may  require  from  time  to  time. 

Along  with  this  rule  change,  the 
Exchange  proposes  to  design  a  database 


'  According  to  the  Exchange,  its  Broker  Booth 
Support  System  ("BBSS")  automatically  assigns  a 
unique  order  identifier  to  the  order,  but  a  member 
or  member  organization  can  choose  instead  to 
override  this  feature  and  assign  its  own  unique 
identifier. 

*  The  Exchange  represents  that  an  order 
designated  as  good  until  a  specific  time  will  be 
recorded  in  a  separate  memo  field  (rather  than  in 
the  time  in  force  field)  as  a  special  condition  or 
special  instruction. 

'The  Exchange  represents  that  this  designation 
will  also  be  recorded  in  a  separate  memo  field  (or 
fields)  that  will  allow  other  special  instructions  and 
special  conditions  to  be  entered  in  a  free  format. 
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system  that  it  believes  will  enable 
compliance  with  this  rule  and  enhance 
the  ability  of  its  BBSS  to  support 
various  trading  floor  business  models, 
while  minimizing  the  impact  on  the 
timely  execution  of  orders.  According  to 
the  NYSE,  these  systems  are  being 
developed  in  consultation  with  various 
member  committees  as  well  as  the 
individuals  on  the  Upstairs  Traders 
Advisory  Committee  and  the  Exchange 
Traders  Advisory  Committee.  In 
addition,  the  Exchange  represents  that  it 
has  interviewed  individual  brokers, 
member  firm  technology  departments, 
and  service  bureaus. 

la  addition  to  recording  the  data 
elements  required  by  NYSE  Rule  123, 
the  Exchange  represents  that  its 
database  system  will  be  able  to  record 
optional  order  data  elements,  including 
special  instructions  {e.g.,  go  along, 
percent  of  volume),  account  type 
identifier  (this  is  optional  on  order  entry 
but  mandatory  on  submission  to  trade 
comparison  for  audit  trail),  account 
number  and  any  other  information  the 
firm  chooses  to  include  in  the  record, 
provided  it  is  consistent  with  the 
format(s)  accepted  by  the  Exchange. 

The  Exchange  also  plans  to  modify 
the  existing  BBSS  to  enable  compliance 
at  trading  floor  booths  for  firms  that 
choose  an  NYSE  (versus  a  proprietary) 
system  to  comply  with  the  proposed 
rule.  According  to  the  Exchange,  the 
BBSS  enables  firms  to  enter  orders  that 
are  phoned  to  the  Floor  to  receive  orders 
delivered  to  the  booth  systemically  via 
a  proprietary  system/NYSE  system 
interface;  and  to  enter  orders  from  off- 
floor  using  an  NYSE  system.  The 
Exchange  represents  that  the  planned 
enhancements  to  BBSS  are  designed  to 
support  entry  of  all  order  types  and  all 
required  information  as  well  as  to  speed 
data  entry  by  providing  quick  entry 
templates  and  other  data  entry 
enhancements.  The  Exchange  believes 
that  the  BBSS  upgrade  would  also 
improve  order  and  information 
management  features  resulting  in 
operational  efficiencies  for  the  firms. 

According  to  the  Exchange.  BBSS 
currently  is  capable  of  accepting  orders 
with  prices  per  share  as  low  as  $.01  and 
as  high  as  $99,999.8  However,  in  the 
event  that  BBSS  cannot  accommodate 
an  order  at  the  time  NYSE  Rule  123 


'  Previously,  BBSS  could  not  accept  orders  with 
orders  fractional  prices  less  than  l/64th  or  integer 
prices  greater  than  S99,999.  The  Exchange  has 
updated  the  BBSS  capacity  to  accommodate 
decimal  pricing.  The  Exchange  represents  that 
under  the  new  parameters,  all  orders  should  be 
compatible  for  entry  into  BBSS.  Telephone 
conversation  between  Donald  Siemer,  Director, 
Market  Surveillance,  NYSE,  and  Florence  Harmon, 
Senior  Special  Counsel,  Division,  Commission,  on 
November  20,  ZCNX). 


becomes  effective,  the  Exchange 
represents  that  brokers  relying  on  BBSS 
to  comply  with  the  Rule  would  be 
exempt  for  orders  that  could  not  be 
entered  through  BBSS  until  such  time  as 
BBSS  is  compatible  with  the  entry  of 
such  orders.  According  to  the 
Supplementary  Material  of  the  proposed 
rule,  orders  that  by  their  terms  are 
incompatible  for  entry  in  an  Exchange 
system  relied  on  by  a  Floor  member  to 
record  the  details  of  the  order  in 
compliance  with  the  proposed  rule  shall 
be  exempt  from  the  order  entry 
requirements  of  the  proposed  rule. 
However,  if  a  proprietary  system  is 
used,  the  proposed  rule  requires  that  the 
system  must  be  capable  of  transmitting 
details  of  all  orders  to  the  Exchange 
database. 

With  regards  to  system  specifications, 
the  NYSE  represents  that  its  systems 
development  plan  includes  building  a 
new  database  to  collect  and  consolidate 
records  of  orders  in  NYSE  systems  and 
orders  that  are  sent  to  the  Exchange 
Floor  for  execution  through  a  member 
firm's  proprietary  system.  Further,  the 
NYSE  represents  that  its  systems  will  be 
designed  to  provide  for  members  firms' 
proprietary  systems  interface  to  the 
NYSE  database  in  Common  Message 
Switch  ("CMS"),  Financial  Information 
Exchange  Protocol  ("FIX"),  or  other 
NYSE-approved  industry  standard 
format.  According  to  the  NYSE,  such 
systems  must  submit  a  copy  of  the  order 
details  to  the  NYSE  database  upon 
receipt  of  the  order  by  the  member 
firm's  proprietary  system  on  the  Floor.^ 
In  addition,  the  NYSE  requires  an  "as 
of  time  indicator  for  orders  entered  late 
due  to  system  problems,  and  if  this 
occurs,  member  firms  would  have  to 
notify  the  Exchange  by  the  end  of  the 
following  day  and  provide 
documentation  of  the  system  problem 
that  necessitated  the  use  of  an  "as  of 
time  indicator. 

The  Exchange  represents  that  it 
intends  to  communicate  its  system  plan 
to  member  firms,  then  finalize  NYSE 
system  specifications,  and  issue 
interface  specifications  to  member 
firms.  The  effective  date  of  the  proposed 
rule  will  be  based  on  the 
implementation  of  enhancements  to 
NYSE  systems  as  well  as  the  state  of 
readiness  of  the  member  firm 
community.  The  Exchange  represents 


that  the  NYSE  systems  have  been  tested; 
however,  the  implementation  date  is 
still  subject  to  the  completion  of 
specification  and  design  work,  as  well 
as  the  finalization  of  development,  and 
cutover  schedules. ^^ 

The  Exchange  believes  that  the 
implementation  of  this  system  will 
allow  the  NYSE  to  track  more  accurately 
via  systemic  records  whether  an  order 
has  been  received  on  the  Floor  prior  to 
its  execution.  The  Exchange  also 
believes  it  would  address  the  issue  of 
falsification  of  order  entry  times. 
Therefore,  the  Exchange  believes  that  its 
ability  to  surveil  for  anomalous  trading 
situations — such  as  on-floor  trading  and 
the  creation  of  inaccurate  records, 
frontrunning  of  orders,  and  improper 
execution  of  customers'  orders — will  be 
enhanced. 

With  regards  to  the  enforcement  of 
violations  of  the  proposed  rule,  the 
NYSE  represents  that  if  it  determines 
that  a  particular  violation  of  this 
proposed  nde  is  minor  in  nature,  it 
could  issue  a  cautionary  letter. 
Moreover,  the  NYSE  represents  that  it 
would  consider  seeking  approval  to  add 
the  proposed  provisions  of  NYSE  Rule 
123  to  the  list  of  rules  contained  in 
NYSE  Rule  476A.  which  provides  for 
the  imposition  of  fines  for  minor 
violations  of  rules.  In  those  instances 
where  the  investigation  reveals  a  more 
serious  violation  or  repetitive  violations 
of  NYSE  Rule  123,  the  Exchange 
represents  that  it  would  commence 
disciplinary  procedures  under  NYSE 
Rule  476." 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '^ 
Specifically,  the  Commission  believes 
that  by  strengthening  the  Exchange's 
ability  to  examine  and  surveil  activities 
on  the  Exchange  Floor,  the  proposal  is 
consistent  with  the  Section  6(b)(5)  '^ 


"  According  to  the  Exchange,  "upon  receipt" 
means  as  soon  as  practicable,  but  no  later  than  60 
seconds  after  receipt.  This  60  seconds  is  intended 
to  provide  flexibility  in  implementation  and  is  not 
intended  to  be  incorporated  into  proprietary 
systems;  e.g.,  a  system  that  was  programmed  to 
routinely  transmit  a  copy  to  the  Exchange  database 
system  60  seconds  after  receipt  of  an  order  would 
not  comply  with  the  system  requirement. 


"•Telephone  conversation  between  Donald 
Siemer,  Director.  Market  Surveillance,  NYSE,  and 
Jennifer  Colihan,  Attorney,  Division,  Commission, 
on  November  21,  2000.  The  Commission  notes, 
however,  that  pursuant  to  the  SEC  Order,  Phase  I 
of  the  Floor  Audit  Trail  must  be  implemented 
within  nine  months  after  the  date  of  this  approval 
order.  See  In  the  Matter  of  New  York  Stock 
Exchange,  Inc.,  SEC  Release  No.  34-41574,  June  29, 
1999;  Administrative  Proceeding  File  No.  3-9925 
("SEC  Order"), 

' '  The  Exchange  represents  that  it  does  not 
include  specific  reference  to  disciplinary  matters  in 
each  rule  because  it  believes  the  language  in  NYSE 
Rules  476  and  476A  is  all-encompassing. 

"  15  U.S.C.  78flb). 

"  15  U.S.C.  78flb)(5). 
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requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fr«e  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'" 

The  proposed  rule  change  is  intended 
to  fulfill  some  of  the  undertakings 
contained  in  the  order  issued  by  the 
Commission  relating  to  the  settlement  of 
an  enforcement  action  against  the  NYSE 
for  failure  to  enforce  compliance  with 
Section  11(a)  and  Rule  lla-1  of  the  Act 
and  NYSE  rules  90,  95,  and  111. is  The 
SEC  Order  found  that  the  NYSE's  floor 
broker  regulatory  program  suffered  from 
two  major  deficiencies:  (1)  The  NYSE 
failed  to  take  appropriate  action  to 
police  for  profit-sharing  or  other 
performance-based  compensation  of 
independent  floor  brokers;  and  (2)  the 
NYSE  suspended  its  routine 
independent  floor  broker  surveillance 
for  extensive  periods  of  time.' ^  In 
addition,  although  not  part  of  the 
findings  in  the  SEC  Order,  the 
Commission's  initial  and  amended 
complaints  and  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  York's  indictment  charged, 
among  other  things,  that  independent 
floor  brokers  profited  from  the 
information  they  acquired  on  the  NYSE 
floor  by  trading  ahead  of  customer 
orders  and,  in  some  instances,  engaging 
in  frontrunning  in  violation  of  Section 
17(a)  of  the  Securities  Act  of  1933, 
Section  10(b)  of  the  Act  and  rule  10b- 
5  thereunder. 

As  part  of  the  SEC  Order,  the  NYSE 
agreed  and  was  ordered  to  continue  the 
development  and  implementation  of  an 
electronic  floor  system  ("Phase  I  Floor 
Audit  Trail")  that  will  be  used  to  enter 
details  related  to  orders  before  these 
orders  can  be  represented  on  the  trading 
floor.  To  accomplish  this  undertaking, 
the  NYSE  was  ordered  to  submit  a 
proposed  rule  change  setting  forth  the 
complete  details  and  specifications  of 
the  Phase  1  Floor  Audit  Trail,  and  to 
fully  implement  the  Phase  I  Floor  Audit 
Trail  nine  months  after  Commission 
approval  of  the  proposal.  "This  proposed 
rule  change  addresses  this  undertaking. 
The  Commission  believes  that,  by 
strengthening  the  Exchange's  ability  to 
examine  and  surveil  members'  activities 
on  the  Exchange  Floor,  the  proposed 


rule  change  is  consistent  with  and  is  an 
important  step  toward  satisfying  certain 
of  the  undertakings  relating  to  oversight 
of  the  trading  floor. 

The  proposal  requires  that  members 
and  member  organizations  enter  the 
details  of  an  order  before  they  can 
represent  or  execute  the  order  on  the 
floor  of  the  Exchange.  Among  other 
things,  the  member  must  electronically 
time  stamp  the  order  before  representing 
or  executing  it  on  the  floor  and  must 
record  any  changes  in  the  terms  of  the 
order  or  cancellations  of  the  order. '^ 
The  Commission  finds  that  requiring 
members  and  member  organizations  to 
electronically  record  the  details  of  an 
order  before  representing  or  executing 
the  order  on  the  floor  will  enhance  the 
Exchange's  ability  to  deter  and  detect 
violations  of  the  securities  laws  and  the 
Exchange's  rules,  such  as  trading  ahead 
of  customer  orders  or  frontrunning. 
Specifically,  the  rule  enhances  the 
NYSE's  ability  to  track  the  handling  of 
an  order  from  receipt  until  execution. 
For  example,  this  information  can  be 
used  to  reconstruct  markets  to 
determine  whether  an  independent  floor 
broker  traded  ahead  of  a  customer  order. 
The  Commission  also  finds  that 
enhancing  the  surveillance  of  members' 
activities  on  the  floor  is  consistent  with 
the  Exchange's  responsibility,  under 
Section  6(b)(5)  of  the  Act,  to  prevent 
fraudulent  and  manipulative  acts  and 
practices. 

rV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'s  that  the 
proposed  rule  change  (SR-NYSE-98- 
25)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-32091  Filed  12-15-00;  8:45  am) 

BILUNG  CODE  801 0-01 -M 


'*  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  See  note  10,  supra. 


' '  The  Commission  notes  that  in  a  pending 
proposed  rule  change,  the  NYSE  is  proposing  to 
require  that  members  synchronize  business  clocks 
to  record  the  date  and  time  of  any  event  that  the 
Exchange  requires  to  be  recorded.  See  SR-NYSE- 
99-51  (proposal  to  implement  Phase  11  of  the  Floor 
Audit  Trail  System). 

'» 15  U.S.C.  7Bs(b)(2). 

»»17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^700;  File  No.  SR-NYSE- 
00-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  To  Reduce 
the  Maximum  Original  Listing  Fee  and 
To  Impose  a  New  Allocation  Fee  on 
Exchange  Specialists 

December  •11.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  2  thereunder, 
notice  hereby  is  given  that  on  November 
29,  2000,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  chanve  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  SeIf-Regulator\'  Organization's 
Statements  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  reduce  the 
maximum  original  listing  fee  applicable 
to  companies  listing  on  the  Exchanged 
and  to  recapture  the  lost  revenue 
through  an  allocation  fee  imposed  on 
Exchange  specialists.  The  proposed  rule 
change  is  available  at  the  principal 
office  of  the  NYSE  and  at  the 
Commission's  Public  Reference  Room.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


'15  U.S.C.  78s(b)(l) 

2  17CFR240.19b-«. 

3  According  to  the  NYSE,  the  proposed  specialist 
allocation  fee  would  not  appear  in  the  NYSE's  rules 
or  price  list.  Therefore,  with  respect  to  this  part  of 
the  filing,  there  is  no  proposed  rule  text  as  such. 
The  NYSE  will  notify  affected  members  of  the  new 
fee  via  an  information  circular.  Telephone 
conversation  between  James  F.  Duff)',  Senior  Vice 
President  and  Associate  General  Counsel,  ivTYSE. 
and  Michael  Caw.  Attorney-Adviser.  Division  of 
Market  Regulation,  Commission,  on  December  11, 
2000. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose. 

Original  listing  fees  are  levied  on  the 
number  of  shares  issued  and 
outstanding  at  the  time  of  listing  plus  a 
one  time  special  charge  of  $36,800  for 
a  newly  listed  company.  Currently,  the 
NYSE  caps  original  listing  fees  at 
$500,000.  To  accommodate  prospective 
listed  companies  with  a  lower 
maximum  fee  while  continuing  to 
maintain  revenue  at  a  level  suitable  to 
support  the  Exchange's  programs,  the 
NYSE  is  proposing  to  reduce  the 
original  hsting  fee  cap  to  $250,000.* 

The  reduction  in  listing  fee  revenues 
resulting  from  reduction  of  the 
maximum  listing  fee  will  be  offset  in 
total  by  implementation  of  a  new 
Specialist  Allocation  Fee.  Newly  listed 
companies  are  allocated  to  a  specialist 
unit  through  the  Exchange's  allocation 
process.  Specialists  apply  for  the 
allocation  of  new  listings,  and,  upon 
listing,  companies  have  the  choice  of 
one  of  two  options  for  allocation  of  their 
security.  The  first  option  is  to  authorize 
the  Exchange's  Allocation  Committees 
to  determine  who  will  be  the  company's 
specialist.  Under  the  second  option,  the 
Allocation  Committee  selects  a  pool  of 
between  three  to  five  specialists  from 
those  who  have  applied,  and  the  listing 
company  then  interviews  each  of  the 
candidates  to  determine  who  will  be  its 
specialist. 

The  new  Specialist  Allocation  Fee 
will  be  levied  on  the  specialist  unit  that 
has  been  selected,  under  either  option 
one  or  option  two,  to  be  the  specialist 
for  the  new  listing.  The  fee  will  be  equal 
to  the  difference  between  the  original 
listing  fee  calculated  under  the  new 
$250,000  cap  and  the  fee  that  would 
have  been  applicable  under  a  $500,000 
cap.  Accordingly,  the  Specialist 
Allocation  Fee  itself  will  be  a  maximum 
of  $250,000.  The  following  examples 
demonstrate  how  this  fee  will  be 
applied  in  different  circumstances: 


Company  A: 

Shares  Outstanding  

100  million 

Calculated  Fee  Based  on 

$417,100 

Per  Share  Rate. 

Listed  Company  Original 

$250,000 

Fee  (Capped). 

Specialized  Allocation  Fee 

$167,100 

Company  B: 

Shares  Outstanding  

50  million 

Calculated  Fee  Based  on 

$242,100 

Per  Share  Rate. 

Listed  Company  Original 

$242,000 

Fee  (Capped). 

Specialized  Allocation  Fee 

$0 

Company  C: 

Shares  Outstanding  

130  million 

Calculated  Fee  Based  on 

$522,100 

Per  Share  Rate. 

Listed  Company  Original 

$250,000 

Fee  (Capped). 

Specialized  Allocation  Fee 

$250,100 

Both  the  reduction  in  the  listing  fee 
cap  and  the  new  Specialist  Allocation 
Fee  will  be  implemented  January  1, 
2000. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  basis 
imder  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(4)  5  that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  emd  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  chemge  would  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  the  Proposed  Rule  Change 
Rreceived  From  Members,  Participants, 
or  Others 

The  NYSE  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act«  and 
subparagraph  (f)(6)  of  Rule  19b— 4  under 
the  Act.^  Pursuant  thereto  the  rule 
change  may  become  operative  30  days 
after  November  29,  2000,  the  date  of 
filing.  At  any  time  within  60  days  of 
filing,  the  Commission  may  summcirily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


*  The  reduced  maximum  original  listing  fee  will 
be  reflected  in  an  amendment  to  Sections  902.02 
(domestic  companies)  and  902.04  (non-U. S. 
companies)  of  the  NYSE  Listed  Company  Manual. 


M5U.S.C78f(b)(4). 

»15U.S.C.78s(b)(3)(A). 

'17CFRl9b-4(f)(6). 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  mle  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-48  and  should  be 
submitted  by  January  8,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-32115  Filed  12-15-00;  8:45  am] 

BILUNG  COOe  8010-01-M 


DEPARTMErfT  OF  STATE 

[Public  Notice  3511] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "William 
Blake" 

department:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piusuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.),  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "William 
Blake,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  Museum  of 


«17CFR20O.3O-3(a)(12) 
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Art,  in  New  York,  NY,  from  on  or  about 
March  26,  2001  to  on  or  about  Jxme  24, 
2001,  is  in  the  national  interest.  Public 
Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA^4,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  December  8,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

[FR  Doc.  00-32145  Filed  12-15-00;  8:45  am] 

BILUNG  COOE  471  (MW-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-70] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions.  * 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  Part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simimary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  siunmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  8,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identiiy  the 
docket  number  FAA-2000-XXXX  at  the 


beginning  of  your  conunents.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Adminisfration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  noUce  is  published  pursuant  to 
14  CFR  11.85  and  11.91  of  Part  11. 

Issued  in  Washington,  D.C.,  on  December 
13,  2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Disposition  of  Petitions 

Docket  No.:  FAA-2 000-805 5. 

Petitioner  Honeywell  International, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Honeywell  to 
make  its  Inspection  Procedures  Manual 
(IPM)  available  electronically  to  it's 
supervisory,  inspection,  and  other 
personnel,  rather  than  give  a  paper  copy 
of  the  IPM  to  each  of  its  supervisory  and 
inspection  personnel.  Gmnt,  11/06/ 
2000,  Exemption  No.  7378 

Docket  No.:  FAA-2000-7982. 

Petitioner:  Pierce  County  Washington 
United  Way 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255, 135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PCWUW  to 
conduct  a  local  sightseeing  flight  at 
Tacoma  Industrial  Airport,  Tacoma, 
Washington,  for  a  charitable  event  in 
October  2000,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  10/27/ 
2000,  Exemption  No.  7375 

(FR  Doc.  00-32179  Filed  12-15-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notlc«  No.  PE-2000-71] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administrafion  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  cmd  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simimary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simunary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  8,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200O-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http;// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
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Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.,  on  December 
13,  2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2000-8187. 

Petitioner:  Department  of  the  Air 
Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.169(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Department 
of  Air  Force  to  list  alternate  airports  in 
instrument  flight  rules  (IFR)  flight  plans 
for  military  aircraft  in  accordance  with 
regulations  prescribed  by  the 
Department  of  the  Air  Force  Gmnt,  11/ 
28/2000,  Exemption  No.  7389 

Docket  No.:  FAA-2000-8140. 

Petitioner:  Alaska  Island  Air,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c){2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ASA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  11/28/ 
2000,  Exemption  No.  7387 

Docket  No.:  FAA-2000-8050. 

Petitioner:  Alexandria  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AAI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  11/28/ 
2000,  Exemption  No.  7384 

Docket  No.:  FAA-2 000-8084. 

Petitioner:  Alpine  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AHI  to  operate 
certain  aircraft  under  part  135  without 
a  TSC)-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  11/28/ 
2000,  Exemption  No.  7385 

Docket  No.:  FAA-2000-7990. 

Petitioner:  Lake  and  Peninsula 
Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  LPA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  11/28/ 
2000,  Exemption  No.  7388 
Docket  No.:  FAA-2000-7988. 
Petitioner:  RGT  Air  Freight. 
Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  RGT  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  11/28/ 
2000,  Exemption  No.  7386 

Docket  No.:  FAA-2000-8178. 

Petitioner:  Compoende  Aeronautica 

Ltda. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Compoende  to 
use  the  calibration  standards  of  the 
Instituto  Nacional  de  Metrologia, 
Normalizagao  e  Qualidade  Industrial  in 
lieu  of  the  calibration  standards  of  the 
U.S.  National  Institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment.  Grant,  11/30/2000, 
Exemption  No.  6550C. 

Docket  No:  FAA-2000-7983. 

Petitioner:  Whisper  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
133.43(a)  and  (bl. 

Description  of  Relief  Sought:  To 
permit  Whisj)er  Airlines,  Inc.,  to  use  its 
helicopters  to  conduct  acts  by  an  aerial 
performer  on  certain  rigging  apparatuses 
without  using  an  approved  extemal- 
load-attaching  means  or  an  approved 
quick-release  device.  Grant,  11/20/2000, 
Exemption  No.  6563B. 

Docket  No.:  FAA-2000-8100. 

Petitioner:  Northwest  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.401(c),  121.433(c)(l)(iii),  121.440(a), 
and  121.441(a)(1)  and  (b)(1);  appendix  F 
to  part  121;  and  Special  Federal 
Aviation  Regulation  (SFAR)  No.  58, 
paragraph  6(b)(4)(ii){Al. 

Description  of  Relief  Sought:  To  allow 
NWA  to  combine  recurrent  flight  and 
ground  proficiency  checks  for  NWA's 
flight  crewmembers  in  a  single  aimual 
training  emd  proficiency  evaluation 
program  and  meet  the  line  check 
requirements  of  121.440(a)  and  SFAR 
No.  58  through  an  FAA-approved 
alternative  line  check  program.  Grant, 
11/20/2000,  Exemption  No.  581 5D. 

Docket  No.:  FAA-200Q-7945. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Section  of  14  CFR  Affected:  14  CFR 
61.57(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing 
production  and  engineering  flight  test 
pilots  to  use  any  type  of  Boeing  airplane 
or  Level  B,  C,  or  D  simulator  that 
represents  any  type  of  Boeing  airplane 
to  meet  the  takeoff  and  landing  recency 
of  experience  requirements  of  §  61.57 
without  Boeing  holding  a  14  CFR  part 
142' certificate.  Grant,  11/20/2000, 
Exemption  No.  6843 A. 

[PR  Doc.  00-32181  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-72] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  8,  2000. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  December  13. 
2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2000-8218. 

Petitioner:  Bombardier  Aerospace, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.1435(b)(1) 

Description  of  Relief  Sought:  To 
relieve  Bombardier  Aerospace,  Inc., 
fi-om  the  requirements  of  14  CFR 
25.1435(b)(1)  for  static  testing  of  a 
complete  hydraulic  system  to  1.5  times 
the  design  operating  pressure  for  the 
CL-600-2D24  (Regional  Jet  CRJ-900) 
airplane. 

[FR  Doc.  00-32181  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-73] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fi-om  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 


number  involved  and  must  be  received 
on  or  before  January  8,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments,  and  you 
should  submit  two  copies  of  your 
comments.  If  you  wish  to  receive 
confirmation  that  FAA  received  your 
comments,  include  a  self-addressed, 
stamped  postcard 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  §§  11.85  and  11.91  of  Part  11. 

Issued  in  Washington,  D.C.,  on  December 
13,  2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2000-7994. 

Petitioner:  AirNet  Express. 

Section  of  14  CFR  Affected:  14  CFR 
§135.85. 

Description  of  Relief  Sought:  To 
permit  AirNet  to  carry  cockpit 
crewmembers  who  are  employed  by 
other  certificated  air  carriers  on  its  all 
cargo  Learjet  aircraft. 

Docket  No.:  FAA-2000-7993. 

Petitioner:  Federal  Express 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
45.15(a)(4)  ad. 

Description  of  Relief  Sought:  To 
Federal  Express  to  install  replacement 
or  modification  parts  designated  for 
installation  on  Douglas  DC-10  airplanes 
on  McDonnell  Douglas  MD-10 
airplanes. 

[FR  Doc.  00-32182  Filed  12-15-00;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-74] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  8,  2001. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postceu-d. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  8000 
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Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91  of  Part  11. 

Issued  in  Washington.  DC,  on  December 
13,  2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2000-8063. 

Petitioner:  Eagle  Canyon  Airlines,  Inc. 
dba  Scenic  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.345(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Scenic  Air  to 
operate  certain  aircraft  under  part  121 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
In  your  letter,  you  include  a  revised  list 
of  Scenic  Air  aircnift  to  be  covered  by 
the  extension.  Grant,  10/13/2000. 
Exemption  No.  6839A 

Docket  No:  FAA-2000-8048. 

Petitioner:  Western  North  Carolina 
Pilots  Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  135.353  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WNCPA  to 
conduct  local  sightseeing  flights  at 
Asheville  Regional  Airport,  Asheville, 
North  Carolina,  for  its  two-day  Fall 
Color  Scenic  Rides  in  October  2000.  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  10/20/2000, 
Exemption  No.  7371 

[FR  Doc.  00-32183  Filed  12-15-00;  8:45  am) 

BIUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-7S] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  Part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 


certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simimary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  8,  2000. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  yoiu"  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  ,the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms. dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-l).  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91  of  Part  11. 

Issued  in  Washington,  DC,  on  December 
13,2000. 
Donald  P.  Byrne, 

Assistan  t  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2000-8092. 

Petitioner:  Ms.  Elizabeth  C.  Huck. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ms.  Huck  to  a 
conduct  local  sightseeing  flight  at  Butler 
County  Regional  airport  for  a  charitable 
event  benefiting  the  Soroptimist 
International  of  Cincinnati  club  on  a 
date  before  November  1,  2001,  to  be 
determined  by  you  and  the  passenger(s), 


for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant.  11/03/2000, 
Exemption  No.  7377 

Docket  No.:  FAA-2000-8000. 

Petitioner:  Delta  Air  Lines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Delta  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  PIC 
who  is  completing  initial  or  upgrade 
training  specified  in  §  121.424  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  a  landing.  Grant,  10/24/ 
2000,  Exemption  No.  7376 

Docket  No.:  FAA-2000-7981. 

Petitioner:  Air  Transport  Association 
of  America. 

Section  of  14  CFR  Affected:  14  CFR 
121.583(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA  member 
airlines  and  other  similarly  situated  part 
121  certificate  holders  to  allow  FAA  air 
traffic  controllers  and  certain  technical 
representatives  to  ride  in  the  cockpit 
observer's  seat  of  all-cargo  aircraft  when 
those  aircraft  do  not  meet  the  passenger- 
carrying  requirements  of  part  121  except 
as  described  in  §§  1212.583(b), 
121.583(c),  and  121.583(d).  Grant,  10/ 
30/2000.  Exemption  No.  5562D 

Docket  No.:  FAA-2000-FAA-2000- 
7980. 

Petitioner:  Air  Transport  Association 
of  America. 

Section  of  14  CFR  Affected:  14  CFR 
121.311(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA-member 
airlines  and  other  similarly  situated  part 
121  operators  to  permit  qualified  flight 
attendants  not  required  by  §  121.391(c) 
to  perform  duties  related  to  the  safety  of 
the  airplane  and  its  occupants  during 
aircraft  movement  on  the  surface.  Grant, 
10/24/2000,  Exemption  No.  5533D 

(FR  Doc.  00-32184  Filed  12-15-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2000-76] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  Part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fi-om  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspject  of  FAA's  regidatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  8.  2001. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenufe,  SW.. 
Washington.  DC  20591. 

The  petftion.  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  or 
Vanessa  Wilkins  (202)  267-8029  Office 
of  Rulemaking  (ARN-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
§§11.85  and  11.91  of  Part  11  of  14  CFR. 

Issued  in  Washington,  DC,  on  December 
13.  2000. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  17145. 

Petitioner:  United  Airlines. 

Section  of  the  14  CFR  Affected:  14 
CFR  121.665  and  121.697(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  UAL  to  use 
computerized  load  manifests  that  bear 
the  printed  name  and  position  of  the 
person  responsible  for  loading  the 


aircraft,  instead  of  that  person's 
signature.  Grant.  10/26/00,  Exemption 
No.  2466L. 

Docket  No.:  24237. 

Petitioner:  Department  of  the  Air 
Force. 

Section  of  the  14  CFR  Affected:  14 
CFR  91.177(a)(2)  and  19.179(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Air  Force  to 
conduct  low-level  operations  without 
complying  with  en  route  minimum 
altitudes  for  flight  under  instrument 
flight  rules  (IFR)  or  direction  of  flight 
requirements  for  IFR  en  route  segments 
in  uncontrolled  airspace.  The 
amendment  you  request  wotdd  allow 
the  United  States  Army  Special 
Operations  Command  (USASOC),  160th 
Special  Operations  Aviation  Regiment 
(160th  SOAR)  to  operate  under 
Exemption  No.  4371,  as  amended,  when 
the  160th  SOAR  and  die  Air  Force 
Special  Operations  Command  (AFSOC) 
are  conducting  joint  operations.  Grant, 
10/25/00,  Exemption  No.  4371F. 

[FR  Doc.  00-32185  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration  (MARAD) 

Reports.  Forms  and  Recordkeeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  information 
collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  Described  below  is  the  nature 
of  the  information  collection  and  its 
expected  ourden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  was  published  on  April  14, 
2000,  (65  FR  20257).  Comments  were 
due  Jime  13,  2000.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  January  17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Evie 
K.  Chitwood,  Office  of  Intermodal 
Development,  400  Seventh  Street,  SW. 
Room  7209.  Washington.  D.C.  20590, 
telephone  number  (voice)  202-36&- 
5127,  (fax)  202-366-6988. 


SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title  of  Collection:  "Intermodal 
Access  to  U.S.  Ports  Survey" 
"Intermodal  Access  to  U.S.  Marine 
Terminals  Survey." 

OMB  Control  Number:  2133-NEW. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Affected  Public:  U.S.  Ports  and 
Terminals  (including  the  top  U.S. 
deep  water  ports,  the  top  container  ports 
and  the  strategic  ports  as  well  as  the 
major  shallow  draft  ports). 

Form(s):  Forms  MA-. 

Abstract:  The  "Intermodal  Access  to 
U.S.  Ports  Survey"  and  the  "Intermodal 
Access  to  U.S.  Marine  Terminals 
Survey"  were  designed  to  be  a 
questionnaire  of  critical  infi-astructure 
impediments  that  impact  the  Nation's 
ports  and  marine  terminals.  The 
collection  will  provide  key  highway, 
truck,  rail  and  waterside  access  data  and 
will  highlight  the  access  impediments 
that  affect  the  flow  of  cargo  through  U.S. 
ports  and  terminals.  The  annual  data 
received  will  be  used  to  statistically 
demonstrate  the  change  in  access 
impediments  to  the  Nation's  ports  and 
terminals. 

Annual  Estimated  Burden  Hours:  81 
Hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725— 17th  Street.  NW., 
Washington,  DC  20503.  Attention 
MARAD  Desk  Officer. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL^Ol,  400 
Sevendi  Sti«et.  SW..  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/subniit. 
Specifically,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  13.  2000. 
loel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  00-32162  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2000-8537] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
OLD  TIMER. 

SUMMARY:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circimistances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Pubhc  Law  105-383  and  MARAD's 
regulations  at  46  CFR  Part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
imduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels,  a  waiver  will  not  be  granted. 
DATES:  Submit  comments  on  or  before 
January  17,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2000-8537. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docimients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Angell,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  S.W.,  Washington, 
DC  20590.  Telephone  202-366-5129. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 


requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  Old  Timer  Owner:  Robert  E. 
Smith. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "39' 
11",  Tonnage,  gross  28,  net  22.  USCG 
simplified  formula." 

(3)  Intended  use  for  vessel.  Including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
Dolphin  watching  cruises  in  local 
waters.  Boat  &  Breakfast.  Southeast 
U.S." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1973.  Place  of 
construction:  Hong  Kong. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "There  are  numerous 
dolphin  charters  in  the  area,  which 
carry  30  or  more  passengers.  Since  I 
would  be  limited  to  the  niunber  of 
passengers,  there  should  be  no  impact 
on  these  vessels.  Also  there  are  no  Boat 
&  Breakfast  vessels  in  the  area." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "No 
negative  impact  on  U.S.  shipyards.  The 
only  effect  will  be  positive-ship  repair." 

Dated:  December  13,  2000. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  00-32161  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Ex  Parte  Fto.  558  (Sub-No.  4)] 
Railroad  Cost  of  Capital— 2000 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  decision  instituting  a 

proceeding  to  determine  the  railroads' 

2000  cost  of  capital. 

SUMMARY:  The  Board  is  instituting  a 
proceeding  to  determine  the  railroad 
industry's  cost  of  capital  for  2000.  The 
decision  solicits  comments  on:  (1)  The 
Railroads'  2000  cost  of  debt  capital;  (2) 
the  railroads'  2000  current  cost  of 
preferred  stock  equity  capital;  (3)  the 
railroads'  2000  cost  of  common  stock 
equity  capital;  and  (4)  the  2000  capital 
structvire  mix  of  the  railroad  industry  on 
a  market  value  basis. 
DATES:  Notices  of  intent  to  participate 
are  due  no  later  than  January  12,  2001. 
A  service  list  will  then  be  prepared  and 
issued  by  January  26,  2001.  Statements 
of  the  railroads  are  due  by  March  30, 
2001.  Statements  of  other  interested 
persons  are  due  by  April  20,  2001. 
Rebuttal  statements  by  the  railroads  are 
dueby  May  11,  2001. 

ADDRESSES:  Send  an  original  and  10 
copies  of  statements  and  a  copy  of  the 
statement  on  a  3.5  inch  disk  in 
WordPerfect  6.1,  and  an  original  and  1 
copy  of  the  notice  of  intent  to 
participate  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1925  K  Street,  NW., 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein,  (202)  565-1529. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to,  call,  or 
pick  up  in  person  from:  Da-to-Da  Office 
Solutions,  Room  405,  1925  K  Street, 
NW.,  Washington,  DC  20423. 
Telephone:  (202)  466-5530.  (Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  1-800-877-8339] 
A  copy  of  the  decision  can  also  be 
obtained  from  the  Board's  Internet  site 
(www.stb.dot.gov). 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  10704(a). 
Decided:  December  12,  2000. 
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By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Burkes,  and  Commissioner 
Clybum. 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-32155  Filed  12-15-00;  8.45  am) 

BILLING  CODE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  DocKet  No.  AB-434  (Sub-No.  2X)] 

Winchester  &  Western  Railroad 
Company — Abandonment  Exemption — 
In  Winchester,  VA 

Winchester  &  Western  Railroad 
Company  (W&W)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
0.63-mile  line  of  railroad  between 
milepost  115.27  and  the  end  of  the  line 
at  milepost  115.9  inside  the  city  limits 
of  Winchester,  VA.  The  line  traverses 
United  States  Postal  Service  Zip  Code 
22601. 

W&W  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. —  Abandonment — Goshen,  360 
I.C.C.  91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  17,  2001,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, '  formal 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  28, 

2000.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  8, 

2001,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  John  D.  Heffner,  Esq., 
Rea,  Cross  &  Auchincloss,  Suite  570, 
1707  L  Street,  NW.,  Washington,  DC 
20036. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

W&W  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
any,  on  the  environmental  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
December  22,  2000.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  W&W  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
W&W's  filing  of  a  notice  of 
consummation  by  December  18,  2001, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WfWW.STB.DOT.GOV." 

Decided:  December  6,  2000. 


•  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 


Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Setvice  Bail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CTR  1002.2(f)(25). 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  00-31631  Filed  12-15-00;  8:45  am) 

BHJJNO  CODE  4910-S2-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACnON:  Notice  and  request  for 
comments. 

SUHMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Usual  and  Customary  Business  Records 
Maintained  By  Brewers. 
DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Rich  Mascolo, 
Chief,  Regulations  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Usual  and  Customary  Business 
Records  Maintained  By  Brewers. 

OMB  Number:  1512-0333. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5130/1. 

Abstract:  ATF  audits  brewers"  records 
to  verify  production  of  beer  and  cereal 
beverage  and  to  verify  the  quantity  of 
beer  removed  subject  to  tax  and 
removed  without  payment  of  tax.  The 
recordkeeping  requirement  associated 
with  this  information  collection  is  3 
years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
oiJy. 
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Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Time  Per  Respondent:  0. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  euid  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8.  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 

(FR  Doc.  00-32137  Filed  12-15-00;  8:45  am] 

BILUNG  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  eind  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  conunents  concerning  the 
Marks  on  Equipment  and  Structm-es, 
Marks  and  Labels  on  Containers  of  Beer. 
DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Rich  Mascolo, 
Chief,  Regulations  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Marks  on  Equipment  and 
Structures,  Marks  and  Labels  on 
Containers  of  Beer. 

OMB  Number:  1512-0478. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5130/3,  Marks  on 
Equipment  and  Structures  and  ATF  REC 
5130/4,  Marks  and  Labels  on  Containers 
of  Beer. 

Abstract:  Marks,  signs  and 
calibrations  are  necessary  on  equipment 
and  structures  for  identifying  major 
equipment  for  accurate  determination  of 
tank  contents,  and  segregation  of 
taxpaid  and  nontaxpaid  beer.  Marks  and 
labels  on  containers  of  beer  are 
necessary  to  inform  consumers  of 
container  contents,  and  to  identify  the 
brewer  and  place  of  production.  This 
information  collection  requires  the 
marking  of  tanks,  containers  and  signs 
identifying  rooms.  There  is  no 
recordkeeping  requirement  associated 
with  this  collection. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.400. 

Estimated  Time  Per  Respondent:  0. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sxunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-32138  Filed  12-15-00;  8:45  am] 
BiLUNG  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Notice  of  Release  of  Tobacco  Products, 
Cigarette  Papers,  or  Cigarette  Tubes. 
DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Ruhf, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington.  DC  20226, 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Release  of  Tobacco 
Products.  Cigarette  Papers,  or  Cigarette 
Tubes. 

OMB  Number:  1512-0116. 

Form  Number:  ATF  F  5200.11. 

Abstract:  ATF  F  5200.11  documents 
removal  or  release  of  tobacco  products 
without  payment  of  tax  from  U.S. 
Customs  custody  or  return  by  a  U.S. 
Government  agency  to  bonded  tobacco 
products  factories  and  manufacturers  of 
cigarette  papers  and  tubes. 

Current  Actions:  The  instructions 
have  been  revised  on  the  form  in  order 
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to  comply  with  the  Cigarette 
Compliance  Act  of  2000. 

Type  of  Review:  Extension  with 
changes. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
153. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  306. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  aiid/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-32139  Filed  12-15-00;  8:45  am] 

BILLING  CODE  48ia-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  Alcohol,  Tobacco  and  Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Request  for  Disposition  of  Offense. 


DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Gary  Thomas, 
Chief,  Firearms  Programs  Division.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226,  (202)  927-7770. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Disposition  of 
Offense. 

OMB  Number:  1512-0390. 

Form  Number:  ATF  F  5020.29. 

Abstract:  The  information  provided 
on  this  form  determines  whether  an 
applicant  is  eligible  to  receive  a  Federal 
license  or  permit.  If  an  applicant  applies 
for  a  license  or  permit  and  has  an  arrest 
record  charged  with  a  violation  of 
Federal  or  State  law  and  there  is  no 
record  present  of  the  disposition  of  the 
case(s).  the  form  is^sent  to  the  Clerk  of 
the  Court  or  Custodian  of  Records  to 
ascertain  the  disposition  of  the  case. 
Records  are  kept  indefinitely  for  this 
information  collection. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 


maintenance,  aftd  purchase  of  services 
to  provide  information. 

Dated:  December  8.  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-32140  Filed  12-15-00;  8:45  am] 

BtLUNG  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportmiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Identification  of  Explosive  Materials. 
DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  iQstructions 
should  be  directed  to  William  O"  Brien, 
Public  Safety  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8171. 
SUPPLEMENTARY  INFORMATION: 

Title:  Identification  of  Explosive 
Materials. 

OMB  Number:  1512-0559. 

Abstract:  The  regulations  of  27  CFR 
55.109  require  that  manufacturers  of 
explosive  materials  place  marks  of 
identification  on  the  materials 
manufactured.  Marking  of  explosives 
enables  law  enforcement  entities  to 
more  effectively  trace  explosives  from 
the  manufacturer  through  the 
distribution  chain  to  the  end  purchaser. 
This  process  is  used  as  a  tool  in 
criminal  enforcement  activities. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
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Type  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,563. 

Estimated  Time  Per  Respondent: 
None. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-32141  Filed  12-15-00;  8:45  am] 

BtLUNG  CODE  4810-31 -F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMcco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Bond-Drawback  of  Tax  on  Tobacco 
Products,  Cigarette  Papers,  or  Tubes. 


DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Cliff  Mullen, 
Regulations  Division,  650  Massachusetts 
-2-Avenue,  NW.,  Washington,  DC 
20226,  (202)927-8181. 
SUPPLEMENTARY  INFORMATION: 

Title:  Bond-Drawback  of  Tax  on 
Tobacco  Products,  Cigarette  Papers,  or 
Tubes. 

OMB  Number:  1512-0118. 

Form  Number:  ATF  F  2148  (5200.17). 

Abstract:  ATF  F  2148  (5200.17)  is 
necessary  to  secure  payment  for  tobacco 
articles  on  which  a  drawback  (refund  on 
tariff  or  other  tax)  has  been  claimed  and 
paid.  The  bond  will  secure  payment  in 
the  event  that  a  claim  was  not  lawfully 
refunded.  The  bond  describes  the 
particular  conditions  under  which  the 
surety  company  and  drawback  claimant 
adhere  to  and  description  of  the  what 
the  bond  covers.  The  recordkeeping 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:'! 
hour. 

Estimated  Total  Annual  Burden 
Hours:  50. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Dated:  December  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  00-32142  Filed  12-15-00;  8:45  am) 

ULUNG  COOE  4aiO-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments.       "' 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  for  License,  Collector  of 
Curios  and  Relics. 

DATES:  Written  comments  should  be 
received  on  or  before  February  16,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Gary  Thomas, 
Chief,  Firearms  Programs  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-7770. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  License, 
Collector  of  Curios  and  Relics. 

OMB  Number:  1512-0518. 

Form  Number:  ATF  F  7CR  (5310.16). 

Abstract:  ATF  F  7CR  (5310.16)  is  used 
by  the  public  when  applying  for  a 
Federal  firearms  license  to  collect  curios 
and  relics  in  interstate  and  foreign 
commerce.  The  information  requested 
on  the  form  establishes  eligibility  for  the 
license. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
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Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  8,  2000. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  00-32143  Filed  12-15-00;  8:45  am] 

BILUNG  COOE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 


SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  bujden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  OCC  is 
soliciting  comment  concerning  an 
information  collection  titled,  "Share 
Exchange  Notification." 
DATES:  You  should  submit  written 
comments  by  February  16,  2001. 
ADDRESSES:  You  should  direct  all 
written  comments  to  the  Public 
Information  Room,  Attention:  1557- 
SHEX,  Mailstop  1-5,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219.  In 
addition,  you  may  send  comments  by 
facsimile  transmission  to  (202)874- 
4448,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  on 
business  days.  You  can  make  an 
appointment  to  inspect  the  comments 
by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
or  a  copy  of  the  collection  from  Jessie 
Dunaway  or  Camille  Dixon,  (202)874- 
5090,  Legislative  and  Regulatory 
Activities  Division  (1557-SHEX),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  the  following  information 
collection: 

Title:  Share  Exchange  Notification. 

OMB  Number:  1557-to  be  assigned. 

Form  Number:  Not  applicable. 

Description:  This  information 
collection  consists  of  a  notification  of 
share  exchange  conducted  by  a  national 
bank  and  its  holding  company.  The  OCC 
needs  this  information  to  ensuire  a 
public  record  of  the  share  exchange  and 
to  provide  an  effective  date  of 
completion  of  the  exchange  in  the  event 


applicable  state  corporate  law  does  not 
provide  for  applicability  to  nationally 
chartered  institutions. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Total  Aimual  Responses: 
25. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  25 
burden  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  the  infonnation 
collection  displays  a  currently  valid 
OMB  control  number. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  has  practicsd  utiUty; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  December  12,  2000. 
Mark  ).  Tenhundfeld, 
Assistant  Director,  Legislative  S-  Regulatory 
Activities  Division. 

[FR  Doc.  00-32069  Filed  12-15-00:  8:45  am] 
BILUNG  COOE  4aiO-33-P 
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DEPARTMENT  OF  VETERANS 

AFFAIRS 

Poverty  TTireshold 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  hereby  gives  notice  of  the 
weighted  average  poverty  threshold 
established  for  1999  for  one  person 
(unrelated  individual)  as  established  by 
the  Bureau  of  the  Census.  The  amount 
is  $8,501. 

DATES:  For  VA  determinations,  the  1999 
poverty  threshold  is  effective  September 
26,  2000,  the  date  on  which  it  was 
established  by  the  Bureau  of  the  Census. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-7218. 

SUPPLEMENTARY  INFORMATION:  We 
published  a  final  rule  amending  38  CFR 
4.16(a)  in  the  Federal  Register  of  August 
3, 1990,  55  FR  31,579.  The  amendment 
provided  that  marginal  employment 
generally  shall  be  deemed  to  exist  when 
a  veteran's  earned  annual  income  does 
not  exceed  the  amount  established  by 
the  Bureau  of  the  Census  as  the  poverty 
threshold  for  one  person.  The 
provisions  of  38  CFR  4.16(a)  use  the 
poverty  threshold  as  a  standard  in 


defining  marginal  employment  when 
considering  total  disabiUty  ratings  for 
compensation  based  on  unemployability 
of  an  individual.  We  stated  we  would 
publish  subsequent  poverty  threshold 
figiu-es  as  notices  in  the  Federal 
Register. 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 
thresholds  for  1999.  The  threshold  for 
one  person  (unrelated  individual)  is 
$8,501. 

Dated:  December  11,  2000. 
Hershel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

(FR  Doc.  00-32109  Filed  12-15-00;  8:45  am] 
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Conunission 
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Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30,  31,  and  32 

RIN  3150— AG03 

Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
Byproduct  Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  governing  the  use  of 
byproduct  material  in  certain  detecting, 
measuring,  gauging,  or  controlling 
devices,  and  devices  to  produce  light  or 
an  ionized  atmosphere.  The 
amendments  include  explicit  provisions 
for  a  registration  process  authorized 
under  a  provision  of  the  existing 
regulations.  A  registration  fee  will  be 
required  for  each  registration.  Although 
the  amendments  apply  to  all  users  of 
these  devices  (general  licensees),  the 
registration  and  associated  fee  apply  to 
a  limited  fraction  of  these  general 
licensees,  not  including,  for  example, 
users  of  exit  signs.  The  final  rule  also 
modifies  the  reporting,  recordkeeping, 
and  labeling  requirements  for  specific 
licensees  who  distribute  these  generally 
licensed  devices.  The  final  rule  is 
intended  to  allow  the  NRC  to  better 
track  certain  general  licensees  and  the 
devices  they  possess,  and  to  better 
ensure  that  general  licensees  are  aware 
of  and  understand  the  requirements  for 
the  possession  of  devices  containing 
byproduct  material. 
EFFECTIVE  DATES:  February  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  R.  Mattsen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6264,  or  e-mail  at 
CRM@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  12,  1959  (24  FR  1089), 
the  Atomic  Energy  Commission  (AEC) 
amended  its  regulations  to  provide  a 
general  license  (10  CFR  30.21(c))  for  the 
use  of  byproduct  material  contained  in 
certain  measuring,  gauging,  or 
controlling  devices,  and  devices  for 
producing  light  or  an  ionized 
atmosphere.  Under  the  regidations 
ciurendy  in  10  CFR  31.5,  certain 
persons  may  receive  and  use  a  device 
containing  byproduct  material  under 
this  general  license  that  has  been 
manufactm-ed  and  distributed  according 


to  a  specific  license  issued  by  the  NRC 
or  by  an  Agreement  State.  (Aji 
Agreement  State  is  a  State  that  has 
entered  into  an  agreement  with  the  NRC 
that  gives  it  the  authority  to  license  and 
inspect  persons  using  or  possessing 
certain  radioactive  materials,  called 
byproduct,  soiu-ce,  and  special  nuclear 
materials,  within  their  borders.)  A 
specific  license  authorizing  distribution 
of  generally  licensed  devices  is  issued  if 
a  regulatory  authority  (the  NRC,  or 
where  provided  by  a  memorandum  of 
agreement,  an  Agreement  State) 
determines  that  the  safety  features  of  the 
device  and  the  instructions  for  its  safe 
operation  are  adequate  and  meet 
regulatory  requirements. 

The  person  or  organization  who 
receives  such  a  device  is  a  general 
licensee.  These  general  licensees  are 
subject  to  requirements  for  maintaining 
labels,  following  instructions  for  safe 
use,  storing  or  disposing  of  the  device 
properly,  and  reporting  transfers  and 
failure  of  or  damage  to  the  device.  For 
some  devices,  the  general  licensee  must 
also  comply  with  testing  requirements 
for  leakage  and  for  proper  operation  of 
on-off  mechanisms.  General  licensees 
are  also  subject  to  the  terms  and 
conditions  in  §  31.2  concerning  general 
license  requirements,  transfer  of 
byproduct  material,  reporting  and 
recordkeeping,  and  inspection.  General 
licensees  must  comply  with  the  safety 
instructions  contained  in  or  referenced 
on  the  label  of  the  device  and  must  have 
the  testing  or  servicing  of  the  device 
performed  by  an  individual  who  is 
authorized  to  manufacture,  install,  or 
service  these  devices  except  as 
indicated  on  the  label. 

A  generally  licensed  device  usually 
consists  of  radioactive  material, 
contained  in  a  sealed  source,  within  a 
shielded  housing.  The  device  is 
designed  with  inherent  radiation  safety 
features  so  that  it  can  be  used  by 
persons  with  no  radiation  training  or 
experience.  The  general  license 
simplifies  the  licensing  process  so  that 
a  case-by-case  determination  of  the 
adequacy  of  the  radiation  training  or 
experience  of  each  user  is  not  necessary. 

There  are  about  40,000  general 
licensees  authorized  by  §  31.5  to  possess 
about  600,000  devices  that  contain 
byproduct  material.  The  NRC  has  not 
contacted  or  inspected  these  general 
licensees  on  a  regular  basis  because  of 
the  relatively  small  radiation  risk  posed 
by  these  devices. 

Individuals  who  possess  devices 
under  this  general  license  are  not 
always  aware  of  applicable 
requirements.  The  NRC  is  most 
concerned  about  occurrences  where 
generally  licensed  devices  have  not 


been  handled  or  disposed  of  properly. 
In  some  cases,  this  has  resulted  in 
radiation  exposure  to  the  public  and 
contamination  of  property.  Some 
generally  licensed  devices  have  been 
accidentally  melted  in  steel  mills 
causing  considerable  contamination  of 
the  miU.  the  steel  product,  and  the 
wastes  from  the  process  [i.e.  the  slag  and 
the  baghouse  dust).  Although  known 
exposures  have  generally  not  exceeded 
the  public  dose  limits,  there  is  a 
potential  for  significant  exposures. 

In  July  1995,  the  NRC,  with  assistance 
from  the  Organization  of  Agreement 
States,  formed  a  working  group  to 
evaluate  the  issues  related  to  the  loss  of 
control  of  both  generally  and 
specifically  licensed  devices.  The 
working  group  consisted  of  both  NRC 
and  Agreement  State  regulatory 
personnel  and  encoiu^aged  the 
involvement  of  all  persons  having  a 
stake  in  the  process  and  its  final 
recommendations.  All  working  group 
meetings  were  open  to  the  public.  A 
final  report  was  published  in  October 
1996  as  NUREG-1551,  "Final  Report  of 
the  NRC-Agreement  State  Working 
Group  to  Evaluate  Control  and 
Accountability  of  Licensed  Devices."  In 
considering  the  recommendations  of 
this  working  group,  the  NRC  decided, 
among  other  things,  to  initiate 
rulemaking  to  establish  an  annual 
registration  of  some  of  the  devices 
generally  licensed  under  §  31.5. 

The  Atomic  Energy  Act  of  1954 
(AEA),  as  amended,  provides  the  NRC 
with  the  authority  to  request 
information  from  its  licensees 
concerning  licensed  activities.  However, 
the  Commission  had  not  included  an 
explicit  provision  in  its  regulations  that 
would  require  §  31.5  general  licensees  to 
provide  information  on  request.  On 
December  2,  1998  (63  FR  66492),  the 
Commission  published  a  proposed  rule 
to  explicitly  require  general  licensees 
who  possess  certain  measuring,  gauging, 
or  controlling  devices  to  provide  the 
NRC  with  information  about  the 
devices.  The  final  rule  was  published  on 
August  4,  1999  (64  FR  42269),  and 
became  effective  October  4,  1999.  The 
NRC  intends  to  use  that  general 
provision  primarily  to  conduct  a 
registration  program.  The  NRC  is  using 
the  criteria  developed  by  the  working 
group  for  determining  which  sources 
should  be  subject  to  the  registration 
program.  Registration  is  being  required 
only  for  those  devices  considered  to 
present  a  higher  risk  (compared  to  other 
generally  licensed  devices)  of  potential 
exposure  of  the  public  or  property 
damage  in  the  case  of  loss  of  control. 
This  does  not  include  self-luminous  exit 
signs. 
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These  criteria  were  based  on 
considerations  of  risk  and  are  limited  to 
radionuclides  currently  used  in  devices 
covered  under  this  general  license.  If 
quantities  of  other  radionuclides  that 
would  present  a  similar  risk  are  used  in 
these  devices  in  the  future,  the  criteria 
may  be  revised  to  include  the  additional 
radionuclides. 

That  rulemaking  was  not  made  a 
matter  of  compatibility  for  Agreement 
States.  The  final  rule  was  estimated  to 
impact  5100  general  licensees.  However, 
in  the  interim,  Ohio  and  Oklahoma  have 
become  Agreement  States.  Using  the 
same  criteria,  and  eliminating  the 
general  licensees  in  Ohio  and  in 
Oklahoma,  approximately  4300  NRC 
general  licensees  will  be  subject  to  the 
registration  requirement. 

On  July  26,  1999  (64  FR  40295),  the 
Commission  published  another 
proposed  rule  to  add  specific 
requirements  concerning  the  registration 
of  devices  and  additional  provisions  for 
an  enhanced  regulatory  oversight 
program  for  all  §  31.5  general  licensees. 
The  nde  also  proposed  to  require 
compatibility  for  Agreement  State 
regulations  so  that  an  increased  level  of 
oversight  for  general  licensees  in 
Agreement  States  would  also  be 
required.  Some  States  have  already 
instituted  some  form  of  enhanced 
oversight  for  these  general  licensees.  In 
a  few  cases.  States  have  instituted  a 
registration  program.  Also,  a  few  States 
have  exercised  a  higher  level  of  control 
over  these  devices  by  requiring  specific 
licenses.  The  proposed  category  of 
compatibility  for  §  31.5  would  have 
required  the  essential  objectives  of  the 
regulation  to  be  adopted  by  the  States  to 
avoid  regidatory  conflicts,  duplications, 
or  gaps.  However,  the  manner  of 
addressing  the  essential  objectives  of  the 
regulation  would  not  have  been 
required  to  be  the  same  as  used  by  the 
NRC.  Strict  compatibility  was  proposed 
only  for  revisions  to  the  requirements 
applicable  to  distributors.  The 
Compatibility  Categories  assigned  to 
some  provisions  have  been  reconsidered 
by  the  Commission.  Changes  to  the 
proposed  designations  are  discussed 
below. 

General  Discussion 

The  August  4,  1999,  final  rule 
provides  one  of  the  key  elements  in 
improving  the  accountability  and 
control  over  devices  of  particular 
concern  through  the  institution  of  a 
registration  process.  However, 
regulatory  provisions  were  still 
inadequate  to  allow  the  NRC  to  track 
generd  licensees  and  the  specific 
devices  they  possess.  The  NRC  needs  to 
keep  track  of  these  general  licensees  so 


that  they  can  be  contacted  or  inspected, 
when  appropriate.  The  NRC  also  wishes 
to  keep  track  of  each  generally  licensed 
device,  so  that  the  responsible  party  can 
be  identified  when  a  device  is  found  in 
an  inappropriate  situation.  Tracking 
devices  will  also  allow  the  NRC  to 
contact  the  appropriate  general 
licensees  if  a  generic  defect  in  a  group 
of  devices  is  identified.  As  previously 
noted,  that  rule  did  not  require 
Agreement  State  regulations  to  be 
compatible. 

There  are  other  means  for  reducing 
the  likelihood  of  incidents  of  lost 
sources.  The  Coxrunission  reconsidered 
the  provisions  in  its  1991  proposed  rule, 
evaluated  the  recommendations  of  the 
NRC-Agreement  State  Working  Group, 
and  identified  additional  issues 
concerning  these  devices  in  developing 
the  proposed  rule  published  on  July  26, 
1999,  for  public  comment.  The 
Commission  has  considered  the  pubUc 
comments  received  on  that  rule, 
comments  made  on  the  December  2, 
1998,  proposed  rule  that  related  to  the 
issues  in  this  rule,  and  the  conunents 
made  at  two  public  meetings  held  on 
July  27-28,  1999,  and  October  1,  1999, 
in  completing  this  final  rule. 

Summary  and  Discussion  of  New 
Requirements 

Revisions  to  the  Requirements  for 
General  Licensees  Under  §  31 .5 

Registration.  This  rule  adds  explicit 
provisions  delineating  the  annual 
registration  requirements,  including  the 
requirement  for  a  registration  fee.  The 
registration  fee  will  be  established  as  a 
part  of  the  FY  2001  fee  rulemaking.  The 
registration  process  is  being  initiated 
under  the  more  general  provision  in 
§  31.5(c)(ll),  which  became  effective 
October  4,  1999.  Paragraph  31.5{c)(ll) 
requires  licensees  to  respond  to  requests 
for  information  from  NRC  within  30 
days  or  as  otherwise  specified.  The 
provisions  in  this  rule  (new 
§  31.5(c)(13))  are  consistent  with  the 
Commission's  plans  for  the  registration 
process  discussed  in  the  August  4,  1999, 
final  rule.  This  final  rule  specifically 
requires  that  licensees  verify 
information  about  devices  through  a 
physical  inventory  and  by  checking 
label  information.  The  advantage  of 
including  more  specific  requirements  in 
the  regulation  is  that  information  about 
the  registration  process  will  be  more 
clearly  defined  and  more  readily 
available.  When  the  distributor  of  a 
device  supplies  copies  of  §  31.5  to  its 
customers  imder  §  32.5 la(a),  the 
potential  general  licensees  will  be  made 
aware  of  the  registration  requirement, 
the  devices  to  which  it  applies,  the 


nature  of  the  registration  information, 
and  the  registration  fee. 

An  organization  that  uses  generally 
licensed  devices  at  numerous  locations 
is  considered  a  separate  general  licensee 
at  each  location.  Different  facilities  at 
the  same  complex  or  campus  are  not, 
however,  considered  separate  locations. 
In  the  case  of  portable  devices  that  are 
routinely  used  at  multiple  field  sites, 
there  is  one  general  licensee  for  each 
primary  place  of  storage,  not  for  each 
place  of  use.  Thus,  an  organization  must 
complete  more  than  one  registration  if  it 
possesses  devices  subject  to  registration 
at  multiple  distinct  locations. 

The  final  rule  adds  a  provision  to 
specifically  exclude  Agreement  State 
general  licensees  using  a  device  in  NRC 
jurisdiction  for  less  than  180  days  in 
any  calendar  year  from  the  registration 
requirement.  This  is  discussed  further 
under  section  C. 

A  fee  will  be  required  for  each  annual 
registration.  Based  on  the  ciurent 
budgeted  costs,  FTE  rate,  and  the 
estimated  niunber  of  general  licensees 
subject  to  registration,  the  fee  is 
expected  to  be  approximately  $440- 
$450.  The  FTE  rate  is  the  rate 
established  in  part  1 70  to  recover  the 
costs  for  a  professional  employee.  The 
fee  is  not  being  finalized  at  this  time 
because  it  is  anticipated  that  the  first 
registration  subject  to  the  registration 
fee  would  not  be  filed  until  FY  2002. 
Therefore,  the  final  fee  will  be 
established  as  part  of  the  FY  2001  notice 
and  comment  fee  rulemaking  based  on 
that  year's  budgeted  costs,  FTE  rate,  and 
niunber  of  registrants.  The  registration 
fee  v«ll  be  for  each  general  licensee 
filing  a  registration  under  §  31.5(c)(13) 
regardless  of  the  number  of  devices.  As 
noted  above,  an  organization  is 
considered  to  be  a  separate  general 
licensee  at  each  address  at  which 
devices  are  used  (or  stored),  and  will  be 
assessed  a  registration  fee  for  each 
location  of  use.  The  first  round  of 
registration  will  be  completed  without 
assessing  fees. 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  as 
amended  (OBRA-90),  to  recover 
approximately  100  percent  of  its  budget 
through  fees.  Since  OBRA-90  was 
enacted,  all  costs  of  the  general  license 
program  have  been  recovered  through 
annual  fees  paid  by  specific  licensees. 
The  registration  fee  will  recover  the  cost 
of  the  general  license  program 
associated  with  this  group  of  general 
licensees  in  an  equitable  way,  as 
required  by  law.  Those  who  use  devices 
subject  to  registration  under  the  general 
license  will  now  bear  the  operational 
cost  of  the  program  instead  of  those  who 
hold  specific  licenses. 
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The  costs  to  be  recovered  through  the 
registration  fee  will  include  the  costs  for 
obtaining  and  maintaining  information 
associated  with  the  devices  subject  to 
the  registration  requirement,  the  costs  of 
processing  and  reviewing  the 
registrations,  and  the  costs  for 
inspections  and  follow-up  efforts 
expected  to  be  made  as  a  result  of  the 
registration  process  identifying 
noncompliance  with  existing 
regulations.  The  fee  would  be  based  on 
the  average  cost  of  the  program  for  each 
of  the  licensees  registering  devices. 
Some  of  the  general  licensees,  such  as 
non-profit  educational  institutions,  may 
be  exempt  from  the  fee  under  §.170.11. 
Costs  not  recovered  from  this  small 
segment  of  the  general  licensees 
registering  devices  will  continue  to  be 
recovered  from  annual  fees  paid  by 
holders  of  specific  licenses. 

This  registration  process  is  somewhat 
different  bom  that  used  in  the 
Commission's  other  registration 
programs,  in  which  blank  forms  are 
filled  out  by  registrants.  Instead, 
registration  requests  containing  the 
information  recorded  in  the 
Commission's  database  are  being  sent, 
that  ask  the  general  licensee  to  verify, 
correct,  and/or  add  to  the  information 
provided.  This  process  is  similar  to  the 
approach  typically  used  by  many  States 
for  the  renewal  of  automobile 
registrations  and  is  intended  to  be  more 
efficient  for  the  general  licensees  and 
the  Commission. 

The  time  of  year  for  registration  varies 
for  licensees.  However,  NRC's  requests 
for  renewal  of  registration  will  be  made 
approximately  1  year  after  the  previous 
registration  request  for  that  licensee. 
Although  registration  is  not  required 
before  the  receipt  of  a  device,  the 
Commission  plans  to  send  requests  for 
registration  to  new  general  licensees 
subject  to  registration  that  are  identified 
in  distributors'  quarterly  material 
transfer  reports  submitted  under  §  32.52 
shortly  after  the  NRC  receives  and 
records  this  information.  If  a  general 
licensee  has  previously  registered 
devices  and  receives  additional  devices 
requiring  registration,  the  new  devices 
will  be  registered  when  the  annual 
reregistration  is  carried  out. 

Other  revisions  for  §31.5  general 
licensees.  The  rule  establishes 
additional  requirements  for  all  general 
licensees  under  §  31.5. 

(1)  An  expUcit  requirement  for  the 
general  licensee  to  appoint  an 
individual:  to  be  responsible  for 
knowing  what  regulatory  requirements 
are  applicable  to  the  general  licensee;  to 
have  authority  to  take  required  actions 
to  comply  with  the  applicable 
regulations;  and  through  whom  the 


general  licensee  carries  out  its 
regulatory  responsibilities  (new 
§31.5(c)(12)). 

Rationale:  The  "person"  who  holds  a 
general  license  is  usually  a  corporation, 
or  public  or  private  institution,  rather 
than  an  individual.  In  practice,  for  the 
general  licensee  to  comply  with  existing 
regulations,  an  individual  in  the 
corporation  or  institution  must  be  aware 
of  the  requirements  and  be  authorized  to 
take  the  required  actions.  Appointing  a 
specific  individual  to  be  responsible  for 
knowing  about  and  taking  actions  to 
comply  with  regulations  is  an 
appropriate  operational  practice.  If  a 
device  is  not  subject  to  testing  imder 
§  31.5(c)(2),  there  are  no  routine  actions 
required  to  be  taken,  because  the 
requirements  are  generally  restrictions 
on  actions,  such  as  not  abandoning  the 
device,  or  actions  to  be  taken  only  in  the 
case  of  particular,  non-routine  events, 
such  as  notification  of  NRC  of  the 
transfer  or  failure  of  the  device.  It  is  this 
type  of  situation  where  knowledge  of 
the  natiue  of  the  device,  the  general 
license,  and  the  associated  regulations  is 
unlikely  to  be  maintained  and  passed  on 
to  individuals  using  the  device. 
Requiring  the  assignment  of  a  specific 
individual  to  be  responsible  for 
knowing,  and  to  have  authority  to  take 
required  actions  for  complying  with,  the 
regulations  should  improve  the 
probability  that  the  general  licensees 
will  comply  with  the  regulations.  This 
individual  does  not  have  to  be 
physically  present  where  and  when  the 
device  is  used  and  does  not  have  to 
conduct  all  required  actions,  but  should 
be  responsible  to  ensure  that  the  general 
licensee  is  aware  of  required  actions  to 
be  taken.  This  assignment  does  not, 
however,  relieve  the  general  licensee  of 
its  regulatory  responsibilities. 

(2)  A  provision  that  limits  the  amount 
of  time  a  general  licensee  can  keep  an 
unused  device  in  storage  and  allows  the 
deferment  of  testing  (if  required  under 
§  31.5(c)(2)  and  (3))  during  the  period  of 
storage;  the  final  version  includes  an 
exception  for  devices  in  standby  for 
future  use  (new  §  31.5(c)(15)).  These 
provisions  do  not  relieve  the  general 
licensee  from  the  requirement  to  register 
devices  annually  and  pay  a  registration 
fee,  if  applicable. 

Rationale:  The  rule  limits  to  2  years 
the  time  a  licensee  can  keep  a  device 
and  not  use  it.  When  a  device  is  not  in 
use  for  a  prolonged  time,  it  is 
particularly  susceptible  to  being 
forgotten  and  ultimately  disposed  of  or 
transferred  inappropriately.  Experience 
shows  that  often  a  device  being  held  in 
storage  indefinitely  is  being  held  to 
avoid  the  costs  of  proper  disposal. 


Some  devices  are  subject  to  leak 
testing  or  testing  of  on-off  mechanisms 
under  §  31.5(c)(2)  and  (3).  Normal  time 
intervals  for  this  testing  are  set  for  the 
particular  device.  If  a  period  of  storage 
exceeds  the  normal  interval  for  testing, 
this  testing  will  not  be  required  until  the 
device  is  to  be  put  back  into  use  again. 
This  will  relieve  the  burden  of 
unnecessary  testing  during  the  period  of 
storage  as  well  as  eliminate  any 
unnecessary  exposure  that  could  occur 
during  testing  for  that  period.  The  final 
rule  makes  an  exception  to  the  2-year 
limit  for  devices  held  in  standby  for 
future  use  if  the  licensee  conducts 
quarterly  inventories.  Other  options  if  a 
general  licensee  intends  to  use  a  device 
after  a  period  of  more  than  2  years  of 
nonuse,  are,  as  noted  in  the  proposed 
rule:  the  device  could  be  sent  back  to 
the  supplier  to  be  held  under  the 
distributor's  specific  license  until  later 
use,  or  the  general  licensee  could 
request  an  exemption  from  §  31.5(c)(15) 
indicating  the  reason(s)  why  the 
licensee  intends  to  use  the  device  after 
2  years  and  prefers  to  keep  it  on  site  in 
the  interim.  Licensees  should  have 
appropriate  reasons  for  holding  a  device 
in  standby,  such  as  when  a  gauge  is  kept 
on  site  as  an  essential  spare  part  for  a 
production  process,  or  when  a 
imiversity  or  other  research  facility  has 
intermittent  needs  for  certain  types  of 
devices  and  a  clear  expectation  of 
continued  use  at  some  point. 

(3)  A  provision  to  allow  transfers  to 
specific  licensees  authorized  imder  part 
30,  or  equivalent  Agreement  State 
regulations,  as  waste  collectors,  in 
addition  to  transfers  to  part  32  (and 
Agreement  State)  licensees;  to  allow 
transfers  to  other  specific  licensees  but 
only  with  prior  written  NRC  approval; 
and  to  add  the  recipient's  license 
number,  the  serial  number  of  the  device, 
and  the  date  of  transfer  to  the 
information  required  to  be  provided  to 
NRC  upon  transfer  of  a  device;  the  final 
version  removes  the  exception  to 
reporting  in  the  case  of  device 
replacement  (revision  of  §  31.5(c)(8)). 

Rationale:  "This  proposed  revision 
provides  some  flexibility  to  the  general 
licensee  in  transferring  a  device  while 
ensuring  that  it  is  transferred 
appropriately.  It  allows  a  genered 
licensee  to  transfer  a  device  directly  to 
a  waste  collector  for  disposal,  rather 
than  going  through  a  distributor.  It  also 
allows  the  transfer  of  a  device  to  other 
specific  licensees,  but  requires  NRC 
approval  in  these  cases  so  that  NRC  can 
ensiue  that  the  recipient  is  authorized  to 
receive  the  device.  The  final  rule 
removes  the  exception  to  the  transfer 
report  requirement  in  the  case  of  a 
device  replacement.  This  change  is 


discussed  below  under  "Public 
Comments  on  the  Proposed  Rule." 

The  inclusion  of  a  recipient's  license 
number  in  the  report  of  transfer  will 
better  ensure  that  the  general  licensee 
has  verified  that  the  recipient  is  a  part 
32  licensee,  a  part  30  waste  collection 
licensee,  or  a  specific  licensee  under 
equivalent  Agreement  State  regulations 
authorized  to  receive  the  device.  It  also 
provides  an  additional  means  for  NRC 
to  identify  the  recipient,  because 
company  names  and  addresses 
sometimes  change.  The  addition  of  the 
date  of  transfer  will  make  the  transfer 
easier  to  track  and  help  to  ensure  that 
the  general  licensee  makes  the  report  in 
a  timely  manner  (required  within  30 
days  of  transfer). 

(4)  A  provision  to  notify  NRC  of 
address  changes,  including  name 
changes  (new  §  31.5(c)(14)). 

Rationale:  The  quarterly  reports 
required  of  distributors  under  §  32.52(a) 
and  (b)  are  intended  to  provide  NRC  and 
the  Agreement  State  regulatory  agencies 
with  the  names  of  general  licensees  in 
their  jiu-isdictions  and  the  addresses 
where  these  general  licensees  can  be 
contacted  (imder  this  rule,  the  mailing 
address  for  the  location  of  use  of  the 
generally  licensed  device).  These 
general  licensees  can  then  be  contacted 
or  inspected.  If  general  licensees  move 
their  operations  without  notifying  the 
NRC,  or  appropriate  Agreement  State 
agency,  they  may  be  difficult  to  locate. 
Even  a  change  of  name  can  cause  mail 
to  be  returned.  This  requirement  to 
report  address  changes  applies  to  the 
mailing  address  for  the  location  of  use 
and,  for  portable  devices,  the  mailing 
address  for  the  primary  place  of  storage, 
although  the  devices  may  be  used  at 
multiple  field  sites.  Registration 
information  may  include  more  than  one 
address.  For  those  registering  devices, 
changes  in  addresses  other  than  the 
mailing  address  for  the  location  of  use 
will  be  provided  at  the  time  of  the  next 
registration.  Changes  to  the  general 
licensee,  other  than  a  simple  name 
change,  such  as  in  the  case  of  a  sale  of 
a  company,  require  reporting  of 
additional  information  under 
§31.5(c)(9)(i). 

This  simple  change  of  address 
notification  is  intended  to  keep  track  of 
licensee  moves  and  to  maintain  current 
mailing  address  information. 

(5)  A  revision  of  the  information 
required  to  be  sent  to  NRC  in  the  case  . 
of  device  damage  or  failure,  which  adds 
a  plan  for  ensuring  that  premises  and 
environs  are  suitable  for  unrestricted 
access  in  the  case  of  device  damage  or 
failures  that  are  likely  to,  or  are  known 
to,  have  resulted  in  contamination;  a 
change  to  the  addressee  for  reporting 


information  concerning  a  failure;  a  note 
that  the  criteria  in  §  20.1402, 
"Radiological  criteria  for  uiu-estricted 
use,"  may  be  applied  by  the 
Commission  in  the  case  of 
contamination  in  spite  of  the  exemption 
in  §  31.5(c)(10);  the  final  version  adds  a 
clarification  that  byproduct  material  no 
longer  in  the  device  may  only  be 
transferred  to  a  licensee  authorized  to 
receive  it  or  as  otherwise  approved  by 
the  Commission,  (revision  to 
§  31.5(c)(5)). 

Rationale:  General  licensees  are  not 
subject  to  decommissioning 
requirements.  A  general  license  is 
granted  by  regulation  and,  under  normal 
circumstances,  does  not  involve  any 
termination  of  hcense  process.  If  a 
generally  licensed  device  fails  or  is 
seriously  damaged  so  as  to  cause 
significant  contamination  of  the 
premises  or  environs,  the  NRC  may 
respond  to  the  notification  of  an 
incident  made  under  §  31.5(c)(5)  to 
ensure  that  a  facility  is  properly 
decontaminated.  Follovvdng  this  type  of 
incident,  the  NRC  would  determine 
what  actions  are  necessary  on  a  case-by- 
case  basis  and,  if  necessary,  would 
apply  the  criteria  set  out  in  §  20.1402, 
"Radiological  criteria  for  unrestricted 
use."  The  general  licensee  is  exempt 
from  this  section  of  part  20  when  in 
possession  of  an  intact  generally 
licensed  device.  However,  when  a 
device  has  been  damaged,  the  material 
in  the  device  may  no  longer  be  fully 
contained  within  the  device  (i.e.,  it  may 
also  be  unsealed  radioactive  material). 
The  NRC  can  take  action  under  §  30.61, 
"Modification  and  revocation  of 
licenses,"  as  this  section  is  applicable  to 
general  licensees.  The  revision  in  this 
action  requires  that  the  general  licensee 
propose  to  the  Commission  how  it  will 
be  shown  that  the  premises  are  or  v«ll 
be  adequately  cleaned  up.  Depending  on 
the  natvue  of  the  event,  the  remedial 
action  taken  (and  reported  under 
preexisting  requirements)  along  with 
any  confirmatory  surveys  may  be 
sufficient. 

The  addressee  for  submitting 
information  under  §  31.5(c)(5)  is  being 
changed  from  Regional  Administrator  to 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards  so  there  will  be 
a  single  addressee  specified  in  §  31.5  for 
reports  by  these  licensees  and  to 
eliminate  the  need  for  the  general 
licensee  to  refer  to  part  20  to  determine 
the  appropriate  addressee.  The 
addressee  and  address  for  registration 
are  specified  in  the  NRC  registration 
request.  Adding  a  note  concerning  the 
possible  applicability  of  §  20.1402  is  a 
clarification. 


(6)  A  revision  of  the  reporting 
requirement,  in  the  case  of  a  transfer  to 
a  general  licensee  taking  possession  of 
a  device  at  the  same  location,  to  provide 
the  serial  number  of  the  device  and  the 
name,  title,  and  phone  number  for  the 
person  designated  as  the  responsible 
individual,  rather  than  simply  a  contact 
name,  and  specifying  the  required 
address  as  the  mailing  address  for  the 
location  of  use;  the  final  version  also 
adds  to  the  information  to  be  provided 
by  the  transferor  to  the  transferee, 
copies  of  additional  applicable 
regulatory  provisions,  (revision  to 
§31.5(c)('9)(i)). 

Rationale:  Consistent  with  the 
provision  for  appointing  an  individual 
through  whom  the  general  licensee  will 
ensure  compliance  with  the  applicable 
regulations  and  requirements,  and  other 
new  reporting  requirements,  it  is  more 
effective  for  the  general  licensee  to 
provide  the  name  of  the  new 
responsible  individual  when  another 
general  licensee  takes  over  the  facility 
and  responsibility  for  the  device.  The 
additional  change  in  the  final  rule  is  to 
ensure  that  new  general  licensees 
receive  appropriate  regulatory 
information,  even  in  the  case  of  a 
transfer  from  another  general  licensee. 

An  additional  amendment  to  §  31.5  is 
intended  to  clarify  the  status  of  a  person 
who  receives  a  device  through  an 
imauthorized  transfer  and  also  removes 
a  restriction  on  devices.  Paragraph  (b)  is 
revised  to  (1)  limit  the  applicability  of 
the  general  license  to  those  who  receive 
a  device  through  an  authorized  transfer, 
and  (2)  remove  the  restriction  to  the 
applicability  of  the  general  license  to 
devices  authorized  for  distribution  by 
an  Agreement  State  that  have  a  general 
license  covering  these  devices  within 
that  State. 

Concerning  the  first  of  these  issues, 
the  NRC  has  generally  interpreted  the 
general  license  to  apply  to  any  recipient 
within  the  group  identified  in  §  31.5(a) 
(i.e.,  "*  *  *  commercial  and  industrial 
firms  and  research,  educational  and 
medical  institutions,  individuals  in  the 
conduct  of  their  business,  and  Federal, 
State  or  local  government  agencies.."), 
even  if  the  device  is  received  through  an 
unauthorized  transfer.  The  new 
language  clearly  provides  that  the 
general  license  does  not  apply  if  the 
device  is  obtained  through  an 
unauthorized  transfer.  In  the  case  of  an 
unauthorized  transfer,  the  recipient 
would  possess  the  device  without  a 
license. 

Paragraph  31.5(b)  previously 
restricted  applicability  of  the  general 
license  in  the  case  of  devices  from 
distributors  in  Agreement  States,  to 
those  devices  from  Agreement  States 
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that  authorize  the  devices  to  be  used 
under  a  general  license  within  their 
respective  States.  However,  the  NRC 
practice  has  been  to  allow  a  device  to 
be  used  imder  the  general  Ucense  in 
§  31.5,  that  is  distributed  in  accordance 
with  a  Ucense  issued  under  equivalent 
regxdations  to  §  32.51  by  an  Agreement 
State  that  did  not  authorize  devices  to 
be  used  under  a  general  license  within 
their  State.  This  approach  reserved  for 
NRC  the  right  to  require  distributors  in 
this  situation  to  obtain  an  NRC 
distribution  license  to  transfer  devices 
into  NRC  jurisdiction,  but  did  not 
require  them  to  do  so  as  long  as  the 
State  issued  acceptably  equivalent 
licenses.  Through  NRC's  oversight  of 
Agreement  State  programs,  NRC  ensiu-es 
the  safety  of  these  devices.  Given  this 
fact  and  the  experience  to  date  with 
these  few  States,  the  Conunission 
believes  that  this  restriction  is  no  longer 
necessary.  In  addition,  under  the  change 
of  the  compatibility  requirement  to 
category  B,  these  Agreement  States 
should  be  establishing  a  comparable 
general  license  provision  in  the  future. 

In  addition  to  the  changes  to  §  31.5, 
other  amendments  are  being  made  that 
clarify  which  sections  of  the  regulations 
in  part  30  apply  to  all  of  the  part  31 
general  licensees.  Section  31.1, 
"Purpose  and  scope,"  is  amended  to 
clarify  that  only  those  paragraphs  in 
part  30  specified  in  §  31.2  or  the 
particular  general  license  apply  to  part 
31  general  licensees.  Section  31.2, 
"Terms  and  conditions,"  is  amended  to 
reference  the  sections  of  part  30  that  are 
applicable  to  all  of  the  part  31  general 
licensees,  including  §30.7,  "Employee 
protection,"  §30.9,  "Completeness  and 
accuracy  of  information,"  and  §  30.10, 
"Deliberate  misconduct."  The 
clarification  makes  it  easier  for  general 
licensees  to  be  aware  of  applicable 
regulations.  In  addition,  future 
amendments  to  part  30  that  would 
apply  to  part  31  general  licensees  would 
include  a  conforming  amendment  to 
part  31.  Note,  however,  that  while  §  31.2 
specifies  sections  of  part  30  generally 
applicable  to  general  licenses,  it  does 
not  eliminate  the  applicability  of  other 
parts  of  the  Commission's  regulations 
that  may  apply. 

The  applicability  of  §  30.34(h)  on 
bankruptcy  notification  to  general 
licensees  also  needed  clarification. 
Under  the  previous  regulations,  this 
requirement  appeared  to  apply  to  all 
licensees.  However,  because  it  was  not 
referenced  in  §  31.2  or  §  31.5,  its 
application  to  general  licensees  was  not 
clear.  This  rule  makes  the  bankruptcy 
notification  requirement  applicable  only 
to  those  general  licensees  subject  to  the 
registration  requirement.  These 


licensees  possess  devices  for  which  the 
Commission  believes  a  higher  level  of 
oversight  is  appropriate.  Thus, 
notification  that  such  a  general  licensee 
is  filing  for  bankruptcy  may  be 
important  to  allow  the  Conunission  to 
intervene  to  ensure  that  the  financial 
status  of  the  licensee  does  not  lead  to 
the  improper  disposal  or  abandonment 
of  a  device. 

Requirements  for  Manufacturers  and 
Initial  Distributors  of  Devices 

This  rule  modifies  the  requirements 
for  specific  licensees  who  distribute 
these  generally  licensed  devices, 
specifically,  the  quarterly  transfer 
reporting,  recordkeeping,  and  labeling 
requirements  and  the  requirement  for 
providing  information  to  users.  These 
requirements  are  a  matter  of  strict 
compatibility  for  Agreement  State 
regulations,  that  is,  the  State  regulations 
were  required  to  be  essentially  identical 
to  NRC  regulations.  The  amendments 
are  also  a  matter  of  strict  compatibility 
so  that  revisions  to  Agreement  State 
regulations  will  be  necessary  and 
distributors  in  Agreement  States  will  be 
affected.  The  basis  for  this  compatibility 
requirement  is  significant  direct 
transboundary  implications  because 
devices  are  distributed  imder  various 
Agreement  State  and  NRC  authorities 
into  other  jurisdictions  where  different 
regulatory  agencies  regulate  the 
possession  and  use  of  the  devices.  There 
are  now  21  NRC  licensed  distributors 
and  approximately  83  licensed 
distributors  in  Agreement  States. 

Reporting.  Paragraphs  32.52(a)  and  (b) 
are  revised  to  require  the  following 
additional  information  in  the  quarterly 
transfer  reports:  (1)  The  serial  number 
and  model  number  of  the  device;  (2)  the 
date  of  transfer;  (3)  for  devices  received 
ft-om  a  general  licensee,  the  identity  of 
the  general  licensee  by  name  and 
address,  the  type,  model  number,  and 
serial  nmnber  of  the  device  received,  the 
date  of  receipt,  and,  in  the  case  of 
devices  not  initially  transferred  by  the 
reporting  licensee,  the  name  of  the 
manufacturer  or  initial  transferor;  (4) 
information  on  changes  to  required  label 
information;  (5)  name  and  license 
number  of  reporting  company;  and  (6) 
the  specific  reporting  period.  The  model 
number  of  the  device  was  already 
required  in  reports  to  Agreement  States. 
The  general  licensee  address  is  specified 
as  the  mailing  address  for  the  location 
of  use  of  the  generally  licensed  device. 

The  name,  title,  and  phone  number  of 
the  person  identified  by  the  general 
licensee  as  having  knowledge  of  and 
authority  to  take  required  actions  to 
ensure  compliance  with  the  appropriate 
regidations  and  requirements  replaces 


the  name  and/or  position  of  a  simple 
contact  between  the  Commission  and 
the  general  licensee. 

A  form  will  be  provided  for  use  in 
making  these  reports.  However,  the  use 
of  the  form  is  not  required  as  long  as  the 
report  is  clear  and  legible  and  includes 
all  of  the  required  information.  The  new 
information  must  be  included  beginning 
in  the  report  which  covers  the  first  full 
reporting  period  occurring  after  the 
effective  date  of  the  rule. 

The  previous  reporting  requirement 
was  intended  to  provide  NRC  and  the 
Agreement  State  regulatory  agencies 
with  the  identity  of  general  licensees  in 
their  jurisdictions,  addresses  at  which 
the  general  licensees  could  be  contacted 
(which  were  usually  the  location  of  use 
of  the  devices),  the  particulars  of  the 
type  of  device  possessed,  and  the  name 
(or  position)  of  an  individual  who 
constitutes  a  point  of  contact  between 
the  NRC  or  the  Agreement  State  and  the 
general  licensee.  These  general  licensees 
can  then  be  contacted  or  inspected. 
Including  the  serial  number  will  allow 
the  NRC  and  Agreement  States  to  keep 
track  of  individual  devices  distributed 
in  the  future. 

The  previous  reporting  requirement  in 
§  31.5(c)(8)  did  not  require  the  general 
licensee  to  report  a  transfer  if  it  were  for 
the  purpose  of  obtaining  a  replacement. 
This  was  consistent  with  the  original 
intent  of  this  regidation  in  that  the 
status  of  the  general  licensee  is 
unchanged,  only  the  specific  device  is 
changed.  For  individual  devices  to  be 
tracked,  the  NRC  or  Agreement  State 
needs  to  be  informed  of  such  a  transfer. 
The  proposed  rule  would  have  required 
that  the  distributor  provide  this 
information  either  to  NRC  or  the 
appropriate  Agreement  State 
specifically  in  the  case  of  devices 
replaced.  Under  preexisting 
requirements,  quarterly  reports  are 
required  to  include  specifics  on  any 
new  device  transferred  but  not  on  (he 
devices  returned.  The  final  rule  requires 
information  for  all  devices  received 
from  a  general  licensee.  The  NRC 
believes  that  the  distributor  can  include 
this  additional  information  in  the 
quarterly  reports  without  a  significant 
burden  and  that  it  will  be  simpler  than 
the  proposed  provision  involving 
identification  of  replacements. 
Experience  shows  that  the  distributor  is 
likely  to  be  more  reliable  than  the 
general  licensee  in  providing  this 
information.  Including  this  information 
will  also  verify  receipt  of  the  devices. 

The  name  and  license  number  of  the 
reporting  company  and  the  specific 
reporting  period  are  typically  included 
in  the  reports  to  show  compliance  with 
the  reporting  requirement.  However, 


this  information  is  not  always  readily 
identifiable. 

The  individual  who  acts  as  contact 
with  the  NRC  or  the  Agreement  State 
concerning  the  general  license  should 
have  knowledge  of  the  device,  the 
general  license,  and  the  regulations 
pertaining  to  the  genered  license,  or  at 
least  know  who  in  the  organization 
does.  This  was  the  intent  of  the  previous 
requirement.  However,  in  practice,  the 
name  given  to  the  distributor  and 
reported  to  the  NRC  (or  the  Agreement 
State)  frequently  was  not  an  individual 
with  this  type  of  knowledge.  The  rule 
specifies  that  the  contact  designated  be 
the  person  (l)  assigned  responsibility 
for  ensiu"ing  that  the  general  licensee  is 
aware  of  its  regulatory  responsibilities, 
and  (2)  who  has  authority  to  take 
required  actions  for  complying  with  the 
applicable  regulations. 

Recordkeeping.  The  final  rule  revises 
the  content  of  recordkeeping 
requirements  in  §  32.52(c)  by  requiring 
maintenance  of  supporting  information 
for  the  revised  reports.  The  period  of 
retention  for  recordkeeping 
requirements  concerning  transfers  is 
reduced  itova  5  years  from  the  date  of 
the  recorded  event,  to  3  years  from  the 
date  of  reported  event. 

All  of  the  information  needed  to 
generate  the  transfer  reports  must  be 
kept  long  enough  for  NRC  to  receive  and 
process  the  information,  identify  and 
resolve  any  discrepancies  or  require  any 
needed  clarifications.  It  is  very 
important  that  this  information  is 
reported  and  recorded  correctly  as  it 
takes  the  place  of  the  application  and 
approval  process  in  obtaining, 
amending,  and  terminating  specific 
bcenses. 

In  addition,  distributors  are  required 
to  make  records  of  final  disposition  of 
devices  available  to  the  various 
regulatory  agencies  in  the  case  of 
bankruptcy  or  termination  of  license 
(new  paragraph  §  32.51a(e)).  When  a 
distributor  goes  out  of  business  and 
terminates  its  license,  the  distributor 
can  no  longer  be  required  to  retain  these 
records.  This  requirement  will  give 
NRC,  as  well  as  State  regulatory 
agencies,  the  opportimity  to  obtain 
records  of  this  type  kept  by  the 
distributor.  These  records  could  be 
helpful  in  verifying  information  used  to 
track  devices  relative  to  the  final 
disposition  of  devices.  This  provision 
does  not  require  distributors  to 
automatically  provide  these  records 
unless  the  NRC  or  the  Agreement  State 
in  which  the  device  was  distributed 
makes  a  request  for  these  records.  In  the 
case  of  bankruptcy,  NRC  or  the 
Agreement  State  may  want  to  secure 
these  records  early  in  the  process,  in 


case  financial  difficulties  interfere  with 
the  licensee  fulfilling  its 
responsibilities. 

Labeling.  The  final  rule  amends  the 
existing  labeling  requirements  to  require 
an  additional  label  on  any  separable 
source  housing  and  a  permanent  label 
on  devices  meeting  the  criteria  for 
registration  (new  paragraphs 
§  32.51(a)(4)  and  (5)  and  §  32.51a(d)). 
The  NRC  will  consider  a  label 
"permanent,"  if,  for  example,  it  were 
embossed,  etched,  stamped,  or  engraved 
in  metal.  Under  these  requirements, 
new  distributors  will  have  labels 
approved  as  part  of  obtaining  a  license; 
distributors,  including  existing 
licensees,  have  the  new  labeling 
requirements  as  conditions  of  license  in 
§  32.51a(d).  Approval  of  the  new  labels 
by  NRC  for  existing  distributors  is  not 
required.  However,  distributors  may 
voluntarily  submit  information  for  NRC 
review  on  how  they  plan  to  comply 
writh  the  new  labeling  requirements.  In 
any  case,  labeling  is  subject  to 
inspection.  The  new  labeling 
requirements  supercede  anything 
contradictory  in  individual  license 
conditions.  The  individual  license 
conditions  will  be  updated  to  include 
specifics  related  to  the  new 
requirements  diuing  the  first  license 
renewal  or  amendment  following  the 
effective  date  of  those  paragraphs  of  the 
rule. 

The  first  change  simply  carries  out  the 
initial  intent  of  the  previous 
requirement  for  devices  where  the 
soiurce  may  be  separable  in  a  housing 
that  does  not  include  the  label.  It  is 
important  that  this  housing,  if  separated 
from  the  remainder  of  the  device,  can 
also  be  identified.  The  permanent  label 
for  devices  requiring  registration  will 
provide  better  assurance  that  even  when 
a  device  has  been  exposed  to  other  than 
normal  use  conditions,  for  example, 
when  a  building  has  been  refurbished  or 
demolished  with  the  device  in  place, 
the  label  will  be  intact  and  the  device 
may  be  identified  and  proper  actions 
can  be  taken.  Distributors  have  1  year 
after  the  effective  date  of  the  rule  to 
implement  these  changes  to  minimize 
any  impact  to  the  manufacturing  and 
distributing  process. 

Information  to  be  provided  to  general 
licensees.  The  final  rule  amends  the 
requirements  pertaining  to  the 
information  distributors  must  provide  to 
the  general  licensee  (§  32.51a(a)  and  (b)). 
Distributors  have  been  required  to 
provide  general  licensees  with  a  copy  of 
§  31.5  when  the  device  was  transferred. 
The  rule  requires  that  a  copy  of  §  31.5 
be  provided  before  transfer.  The  final 
rule  allows  omission  of  paragraphs  that 
are  not  applicable  to  the  particular 


device.  The  distributor  will  also  be 
required  to  provide:  (1)  Copies  of 
additional  applicable  sections  of  the 
regulations;  (2)  a  listing  of  the  services 
that  can  only  be  performed  by  a  specific 
licensee;  (3)  information  regarding 
disposal  options  for  the  devices  being 
transferred;  and  (4)  a  statement 
indicating  that  NRC's  policy  is  to  issue 
high  civil  penalties  for  improper 
disposal.  This  last  item  was  added  in 
the  final  rule  and  is  applicable  only  for 
transfers  to  NRC  general  licensees.  The 
disposal  options  are  to  include  the 
estimated  cost  for  disposal  of  the  device. 
For  transfers  to  general  licensees  in 
Agreement  States,  the  distributor  may 
furnish  either  the  applicable  NRC 
regulations  or  the  comparable  ones  of 
the  Agreement  State.  In  addition,  the 
distributor  will  furnish  the  name  or 
title,  address,  and  phone  number  of  the 
contact  at  the  Agreement  State 
regulatory  agency  fitjm  which 
additional  information  may  be  obtained. 
The  final  rule  provides  that  the 
distributor  may  propose  for  Commission 
approval  some  alternative  to  that 
prescribed  for  adequately  disclosing 
information  to  their  customers  (new 
§32.51a(c)). 

The  general  licensee  should  be  aware 
of  the  specific  requirements  before 
purchasing  a  generally  licensed  device, 
rather  than  afterward.  While  the 
Commission  does  not  want  to  get 
involved  with  details  of  licensees' 
business  practices,  it  is  the 
Commission's  intent  that  "prior  to 
transfer"  will  be  before  a  final  decision 
to  pvuchase  so  that  the  information  can 
be  considered  in  making  that  decision. 

Wfiile  §  31.5  contains  the  primary 
requirements  related  to  the  general 
license,  it  does  not  reference  the 
applicable  sections  of  part  30;  thus, 
§  31.2  shoidd  also  be  provided.  The 
general  licensee  should  also  have  copies 
of  at  least  those  regidations  that  may 
require  an  action  on  his  part,  so 
§§  20.2201,  20.2202,  and  30.51  are 
added.  The  sections  of  the  regidation 
that  are  included  in  this  requirement  are 
believed  to  be  the  most  important  for 
the  general  licensee  to  be  aware  of.  The 
inclusion  of  a  listing  of  services  that  can 
only  be  performed  by  a  specific  licensee 
will  clarify  the  services  that  can  and 
cannot  be  performed  by  the  general 
licensee.  These  services  vary  depending 
on  the  native  and  design  of  the 
particular  device  and  so  are  not 
specified  in  the  regulations.  Information 
on  the  estimated  cost  for  disposal  of  the 
device  at  the  end  of  its  useful  life  may 
be  a  significant  factor  in  a  decision  to 
purchase  a  device  because  of  the  high 
costs  of  disposing  of  radioactive 
materials.  In  some  cases,  the  cost  of 
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disposal  could  exceed  the  purchase 
price  of  the  device. 

Additional  clarifying  amendments  are 
being  made  in  §§  30.31.  30.34(h],  and 
31.5(c)(9)(ii).  The  amendment  to 
§  30.34(h)  is  consistent  with  the 
previously  discussed  change  concerning 
reporting  bankruptcy. 

The  revision  of  §31.5{c)(9)(ii)  to 
include  the  term,  "intermediate 
person,"  is  intended  to  provide 
clarification  about  intermediate  persons 
holding  devices  for  later  use  by  an  end- 
user.  Specifically,  intermediate  persons 
holding  devices  in  their  original 
shipping  containers  at  their  intended 
location  of  use  are  general  licensees. 
Distributors  licensed  imder  §  32.51,  or 
equivalent  Agreement  State  regulations, 
must  provide  information  about  both 
intermediate  persons  and  intended 
users  in  their  quarterly  reports 
submitted  under  §  32.52(a)  or  equivalent 
Agreement  State  regulations.  Transfers 
from  intermediate  persons  to  intended 
users  under  §  31.5(c)(9)(ii)  do  not  need 
to  be  reported  to  NRC  because 
information  about  the  intended  user 
must  be  reported  by  the  distributor 
under  §  32.52(a)  or  equivalent 
Agreement  State  regulations. 

Public  Meetings 

An  Agreement  State  Workshop,  open 
to  the  public,  was  held  on  July  27-28, 
1999.  just  after  publication  of  the 
proposed  nde.  The  purposes  of  the 
workshop  were  to  answer  questions  to 
clarify  the  proposed  provisions,  to 
solicit  input  of  the  Agreement  States  on 
a  number  of  particular  issues  related  to 
the  rulemaking,  and  also  to  discuss  an 
application  from  Seaman  Nuclear  to 
allow  certain  moisture  density  gauges  to 
be  distributed  for  use  under  §  31.5. 
Specific  topics  included:  compatibility 
and  timing  of  compatible  requirements, 
moves  between  different  jurisdictions, 
temporary  work  locations  in  a  different 
jurisdiction,  increasing  civil  penalties 
for  lost  or  improperly  disposed  devices, 
and  lessons  learned  from  Agreement 
State  programs  for  increased 
accountability.  There  were  a  wide  range 
of  opinions  concerning  such  issues  as 
compatibility  requirements  and  portable 
devices.  Although  not  included  in  the 
detailed  discussion  of  written  public 
comments  below,  the  opinions 
expressed  were  considered  in 
developing  this  final  rule  and 
implementation  procedures. 

Another  public  meeting  was  held  on 
October  1, 1999.  to  discuss 
implementation  issues  related  to  this 
rulemaking  and  related  aspects  of  the 
program  being  developed  to  improve 
accountability  of  generally  licensed 
devices.  The  focus  of  the  meeting  was 


to  obtain  input  from  the  distributors  of 
these  devices  concerning  the  practical 
aspects  of  implementation  and  how  the 
program  could  be  most  efficient  and 
effective.  Most  of  the  issues  discussed  at 
the  meeting  were  reflected  in  written 
conunents  submitted  by  the  distributors 
and  others.  A  few  issues  were  discussed 
more  explicitly  at  that  meeting  than  in 
the  written  comments  discussed  below. 
The  following  takes  note  of  the  few 
points  made  specifically  at  the  meeting 
and  not  included  in  written  comments. 
A  transcript  of  the  meeting  is  available 
on  the  NRC  website  at:  http:// 
www.nrc.gov/NRC/PUBUC/GLTS/ 
index.html. 

Public  Comments  on  the  Proposed  Rule 

The  NRC  reviewed  the  public 
comments  received  on  the  July  26, 1999 
(64  PR  40295),  proposed  rule.  Thirty- 
nine  comment  letters  were  received, 
including  one  which  provided 
supplemental  input  from  the  same 
commenter.  The  commenters  included: 
The  Steel  Manufactiuers  Association 
(SMA).  the  Nuclear  Energy  Institute 
(NEI).  the  National  Automobile  Dealers 
Association  (NADA),  three  Agreement 
States,  one  non-Agreement  State,  twelve 
distributors  of  generally  licensed 
devices,  a  couple  of  utilities,  several 
other  specific  licensees  who  are  also 
general  licensees,  and  several  general 
licensees.  One  source  material  licensee 
also  wrote  in  about  a  loss  of  control 
problem  related  to  an  exempt  source 
material  product. 

Most  commenters  were  supportive  of 
the  nde  with  respect  to  the  goals  and 
primary  provisions.  Most  negative 
comments  came  from  users  and  sellers 
of  tritiiun  exit  signs,  some  of  whom  had 
not  realized  that  the  registration  and  fee 
provisions  were  not  proposed  to  apply 
to  users  of  tritium  exit  signs.  A  few 
others  thought  the  impact  on  general 
licensees  was  too  great.  These  included 
one  distributor  of  a  thickness  gauge 
using  Am-241  who  voiced  strong 
opposition  to  the  proposal. 

A  few  commenters.  including  the 
State  of  New  Jersey  and  the  SMA, 
thought  that  the  rule  did  not  go  far 
enough  to  solve  the  problems  of 
accoimtability  of  radioactive  sources. 
For  example,  a  few  noted  that  the  rule 
did  not  address  improvement  of 
accountability  for  specifically  licensed 
devices. 

Most  of  the  distributors  of  generally 
licensed  devices  generally  supported 
the  proposed  nde,  but  all  raised  some 
concerns  about  implementation 
problems  related  to  specific  provisions 
of  the  rule.  Some  of  these  concern  the 
variations  among  the  numerous 
industries  using  devices  falling  under 


this  general  license.  Both  the 
distributors  and  their  customers  vary 
widely  in  size  and  type  of  organization 
and  how  they  do  business. 

A.  Broad  Comment  About  Applicability 
of  the  Requirements 

Comment:  One  commenter  thought 
that  tritium  exit  signs  should  be  exempt 
from  general  license  requirements.  A 
few  general  licensees  were  concerned 
with  the  possible  applicability  of 
registration  and  fees  to  tritium  exit 
signs.  A  few  commenters  did  not 
support  applying  any  of  the  new 
provisions  to  any  of  the  general 
licensees  other  than  those  included  in 
the  registration  requirement.  Three 
distributors  of  exit  signs  recommended 
that  exit  signs  be  removed  from  the 
§  31.5  general  license  and  covered  by  a 
separate  section  of  the  regulations.  This 
was  in  part  related  to  their  contention 
that  fewer  requirements  should  be 
applied.  Another  reason  given  was  the 
confusion  created  by  the  fact  that  §  31.5 
includes  some  provisions  that  do  not 
apply  to  exit  signs.  These  commenters 
discussed  the  low  hazard  presented  by 
exit  signs,  the  fact  that  they  are  an 
important  safety  device,  and  the 
difficulties  of  applying  some  of  the 
provisions  of  the  ride  to  such  a  large 
number  of  devices  and  diverse 
categories  of  users.  One  commenter. 
however,  suggested  that  exit  signs  be 
bandied  differently  because  they  are 
more  likely  to  be  disposed  of 
improperly  than  an  expensive  gauge. 

Response:  Because  exit  signs  do  not 
require  any  testing,  there  are  no  routine 
actions  to  be  taken  by  the  user.  As  a 
residt  of  this,  the  types  of  users 
involved,  and,  in  some  cases, 
misleading  information  provided  by  at 
least  one  distributor  of  exit  signs,  users 
of  exit  signs  generally  have  the  lowest 
level  of  awareness  of  the  regulations. 
Although  they  do  represent  a  relatively 
low  potential  for  public  exposin-e,  it 
would  not  be  appropriate  to  exempt 
them  from  all  requirements,  such  that 
all  would  be  disposed  of  in  normal 
trash.  The  Commission  believes  that  the 
requirements  added  for  all  §  31.5 
general  hcensees  are  not  burdensome 
and  are  justified  to  improve  general 
licensee  awareness  of  responsibilities 
and  accountability  for  the  devices. 
These  general  licensees  are  not  subject 
to  the  registration  and  fee  requirements. 

There  is  difficulty  with  presenting 
adequate  information  to  the  users  of 
devices,  particularly  exit  signs,  without 
causing  confusion  due  to  the  amount 
and  complexity  of  the  information.  The 
final  rule  provides  some  flexibility  in 
the  requirement  for  providing 
information  to  prospective  customers. 


This  is  discussed  further  below  under 
§  32.51a  in  section  B. 

Comment:  Three  of  the  commenters 
were  concerned  that  some  of  the 
requirements  were  inappropriate  and 
unnecessary  for  power  reactors  using 
such  devices.  They  suggested  that 
power  reactors  should  be  exempt  from 
all  general  license  requirements.  Two  of 
these  commenters  suggested  that  all 
specific  licensees  should  be  excluded. 
One  commenter  suggested  that  the 
requirement  to  obtain  written  NRC 
approval  before  transferring  an  item  to 
a  licensee's  specific  license  will  be 
unnecessarily  costly,  time  consuming, 
and  cumbersome.  The  commenter  stated 
that  when  the  specific  license  already 
authorizes  possession  of  the  type  of 
material  in  question,  a  notification  to 
the  NRC  of  the  transfer,  in  lieu  of 
obtaining  permission,  will  still  enable 
NRC  to  track  the  devices.  This 
commenter  believed  that  a  notification 
in  this  case  would  be  more  cost  effective 
and  efficient  for  industry. 

Response:  Although  tnis  might  be  true 
to  some  extent,  the  reporting  system  that 
allows  the  Commission  to  keep  track  of 
generally  licensed  devices  presents 
some  difficulties  with  exempting  some 
specific  licensees  from  the  general 
license  requirements.  For  example, 
inputting  the  data  from  the  material 
transfer  reports  would  involve  the 
additional  step  of  identifying  and 
eliminating  those  exempt.  Also,  devices 
sold  as  generally  licensed  devices  are 
labeled  to  indicate  that  they  are 
generally  licensed.  As  mentioned  in  the 
Statement  of  Considerations  for  the 
proposed  rule,  specific  licensees  have 
the  option  of  obtaining  devices  imder 
their  specific  license  initially  or 
transferring  a  generally  licensed  device 
to  a  specifically  licensed  status.  This 
latter  option  is  not  particularly  difficult, 
especially  for  reactor  licensees  and 
broad  scope  licensees,  who  already  have 
broad  authority  to  possess  radioactive 
materials.  The  commimication  with  the 
NRC  allows  NRC  to  update  its 
information  on  licensee  status  and 
ensure  that  the  appropriate  authority  is 
in  the  particular  license.  Specific 
licensee  users  and  distributors  should 
communicate  about  whether  a  new 
device  is  to  be  held  under  a  general  or 
specific  license.  It  should  be  labeled 
appropriately.  U  it  is  to  be  specifically 
licensed,  it  should  not  be  included  in 
distributors'  material  transfer  reports. 

Comment:  One  commenter  asxed 
whether  the  Commission  intends  to 
reclassify  any  devices  from  general 
license  status  to  specific  license  status 
or  vice  versa. 

Response:  The  Commission  does  not 
plan  on  making  any  regidatory  changes 


at  this  time  that  would  affect  whether  a 
device  may  be  distributed  for  use  under 
the  general  license  in  §  31.5.  The  criteria 
on  which  a  decision  to  allow  a  device 
to  be  used  under  the  general  license  in 
§  31.5  are  contained  in  §  32.51.  A 
specifically  licensed  device  could  be 
reclassified  as  generally  licensed  using 
these  criteria  through  a  licensing  action. 

Comment:  One  commenter 
reconunended  that  the  proposed  rule  be 
modified  to  require  euinual  registration 
by  specific  licensees  of  devices  and 
sources  containing  the  radionuclides 
and  activities  specified  by 
§31.5(c)(13)(i). 

This  commenter  provided  the 
following  reasons  for  taking  the  position 
that  there  is  no  basis  for  requiring 
special  registration,  labeling,  etc.  for 
generally  licensed  devices  when  there 
are  no  comparable  regulations  for 
sources  and  devices  with  the  same 
radionuclides  that  happen  to  be  held 
under  specific  licenses.  The  commenter 
noted  that  naturally  ocouring 
radioactive  material"  (NORM)  is  the 
largest  single  contributor  to  the  problem 
of  radioactive  contamination  in  metal 
scrap,  that  NRC  has  not  been  given 
authority  to  regulate  the'  use  of  naturally 
occiuring  or  accelerator-produced 
radioactive  material,  and  that  this 
limitation  on  NRC's  jurisdiction  is  a 
serious  problem  in  itself  and  an  issue 
that  should  be  reviewed.  The  proposed 
rule  also  ignores  a  large  fraction  of 
sources  and  devices  that  are  major 
contributors  to  the  metal  scrap  problem 
and  that  NRC  does  have  clear  authority 
to  regulate.  The  commenter  stated  that 
specifically  licensed  devices  generally 
contain  larger  quantities  of  the  same 
radionuclides  (e.g.  cobalt-60  (Co-60)  and 
cesium-137  (Cs-137))  that  have  been 
identified  for  special  requirements  in 
the  proposed  rule  for  general  licensees 
and  that  loss  of  source/device  control  is 
not  limited  to  general  licensees.  The 
commenter  believes  that  whenever  the 
justification  for  ignoring  specific 
licensees  in  the  proposed  nde  has  been 
addressed,  much  has  been  made  of  the 
ongoing  contact  between  the  licensee 
and  NRC  and  believes  that  this  ongoing 
contact  is  greatly  overstated.  In  fact, 
many  specific  licensees  go  years 
between  inspections  and  license 
renewals — ample  time  for  organizational 
changes  that  compromise  source/device 
accoimtability. 

Another  commenter  stated  that  the 
proposed  rule  has  become  so  extreme 
that  some  sections  require  more 
information  of  general  licensees  than 
from  existing  specific  licensees.  The 
commenter  contended  that  the  NRC 
must  establish  some  sense  of 
consistency  in  order  to  meet  the  goals 


and  objectives  ouUined  in  SECY-97- 
273  dated  November  26.  1997.  Some 
examples  of  inconsistency  noted  were 
reporting  of  specifics  on  devices  and 
individual  transfers  and  the  suggestion 
of  a  backup  responsible  person. 

Response:  As  noted  by  the 
commenter,  NRC  does  not  have 
jurisdiction  to  control  sources  of  NORM 
or  accelerator-produced  radioactive 
material.  Although  it  is  true  that  some 
specific  licensees  are  not  inspected  very 
often,  the  regulations  in  place  provide 
an  adequate  basis  for  requiring 
accountability  for  specifically  licensed 
devices.  In  any  case,  the  scope  of  this 
rulemaking  is  limited  to  devices 
generally  licensed  imder  §  31.5. 

Comment:  One  commenter  requested 
that  because  the  intent  of  these 
proposed  regulations  is  to  increase  the 
oversight  of  5,100  licensees  with  20,000 
sources  deemed  higher  risk,  paragraphs 
31.5{c)(12),  (c)(14),  and  (c)(15)  should 
only  be  applicable  to  general  licensees    • 
who  must  register  under  §  31.5(c)(13), 
and  not  to  all  general  licensees. 
Otherwise,  the  burden  is  imposed  upon 
40,000  general  licensees  with  580.000 
devices.  The  commenter  suggested 
grouping  these  paragraphs  with  the 
registration  requirements  or  reference 
the  applicability  to  §  31.5(c){13). 

Response:  Although  the  registration 
process  is  being  limited  to  higher  risk 
devices,  it  is  desirable  to  improve 
licensee  awareness  of  regulatory 
responsibilities  and  accountability  for 
all  devices  generally  licensed  under 
§  31.5.  The  provisions  being  applied  to 
all  §  31.5  general  licensees  are 
considered  to  be  an  appropriate  means 
of  doing  so  with  minimal  burden  on 
licensees  and  NRC  staff.  As  discussed 
below,  some  revisions  have  been  made 
to  §  31.5(c)(15)  to  minimize  burden,  and 
to  §31.5(c)(14)  for  clarity. 

Comment:  One  distributor  who 
currently  sells  very  few  generally 
licensed  devices  asserts  that  the  cost  of 
changing  systems  and  procedures  and  of 
training  personnel  to  implement  the 
proposed  requirements  would  be  very 
significant  relatfve  to  the  income 
derived  fit)m  sales  of  these  devices. 
Further,  he  contends  that  the 
registration  program  fees  would 
adversely  affect  existing  customers  and 
discourage  potential  new  customers 
from  buying  these  products. 

Response:  For  most  devices  subject  to 
registration,  the  registration  fee  is 
considered  to  be  small  compared  to  the 
cost  of  the  device.  The  NRC  does  not 
believe  that  the  fees  represent  a 
significant  burden  to  industry*  for  the 
benefits  gained.  The  registration  fee  will 
be  established  in  10  CFR  part  170  under 
the  Independent  Offices  Appropriation 
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Act  (lOAA),  which  authorizes  agencies 
to  charge  fees  for  special  benefits 
rendered  to  identifiable  persons.  The 
NRC  is  required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  to  recover 
approximately  100  percent  of  its  budget 
authority,  less  amounts  appropriated 
from  the  Nuclear  Waste  Fund,  by 
assessing  lOAA  and  annual  fees.  The 
registration  fee  will  be  established  as 
part  of  the  FY  2001  fee  rulemaking  and 
will  be  based  on  the  budgeted  costs  and 
FTE  rates  for  that  FY,  as  well  as  the 
nxunber  of  genera]  licensees  subject  to 
registration.  Based  on  the  current 
estimated  budgeted  costs,  FTE  rate,  and, 
estimated  number  of  general  licensees 
in  this  group,  we  expect  the  registration 
fee  to  be  approximately  $440  to  $450. 

B.  Comments  Relating  to  Specific 
Provisions  of  the  Proposed  Amendments 

Requirements  for  General  Licensees 

Section  30.31 — Revision  to  reconcile 
the  apparent  conflict  between  the 
description  of  a  general  license  and  a 
registration  requirement. 

Comment:  One  commenter  noted  that 
the  registration  of  particular  general 
licensees  is  mentioned  in  §  30.31(b), 
stating  that  the  registration 
requirements,  however,  are  buried  in 
§  31.5(c)(13).  The  commenter  thought 
that  the  provision  would  not  easily  be 
located  by  general  licensees,  many  of 
whom  do  not  regularly  read  the 
regulations. 

Response:  Section  30.31  is  a  general 
description  of  the  two  types  of  licenses 
provided  by  the  Commission  for  the  use 
of  byproduct  material  (general  and 
specific).  Section  31.5  contains  the 
primary  requirements  applicable  to 
these  general  licensees  and  would  be 
the  requirements  the  general  licensees 
are  most  likely  to  be  aware  of. 

Section  30.34(h)(l} — Revision  to  make 
the  bankruptcy  notification  requirement 
applicable  only  to  those  general 
licensees  subject  to  the  registration 
requirement. 

Comment:  Two  comment ers  believed 
that  the  bankruptcy  reporting 
requirement  should  apply  to  all  general 
licensees.  One  stated  that  the 
requirement  imposes  little  additional 
burden  on  licensees,  and  the  possibility 
that  a  licensee  could  lose  sources  is 
heightened  following  bankruptcy. 

Response:  The  Commission  does  not 
believe  it  is  justified  to  apply  this 
requirement  to  all  general  licensees. 
There  would  be  limited  additional 
benefit  with  requiring  bankruptcy 
reporting  for  users  of  relatively  low  risk 
devices.  The  costs  to  be  considered 
include,  in  addition  to  the  minimal 
effort  required  for  licensees  to  report 


bankruptcy,  the  efforts  involved  in 
making  and  keeping  the  general 
licensees  aware  of  such  a  requirement, 
enforcing  it,  and  following  up  on  reports 
of  bankruptcy. 

Section  31.1 — Revision  to  clarify  that 
only  those  paragraphs  in  part  30 
specified  in  §  31.2  or  the  particular 
general  license  apply  to  part  31  general 
licensees. 

Section  31.2 — Revision  to  clarify 
references  to  the  sections  of  part  30  that 
are  applicable  to  all  of  the  part  31 
general  licensees. 

Comment:  One  commenter  stated  that, 
in  order  to  clarify  which  parts  apply  to 
general  licensees,  all  the  items  that 
apply  to  a  general  licensee  should  be 
put  in  one  place  in  the  regulations  so 
that  a  booklet  can  be  given  to  a  general 
licensee  by  the  NRC  or  the  manufacturer 
and  the  general  licensee  will  have  all 
the  necessary  information  in  one  place. 

Response:  This  would  create  a  great 
deal  of  duplication  in  the  regulations. 
The  information  that  this  rule  will 
require  distributors  to  provide  to  their 
customers  will  include  copies  of  the 
primary  applicable  requirements.  The 
Commission  is  also  developing  a 
pamphlet  summarizing  basic 
information  the  general  licensee  needs 
to  know.  It  appears  as  Appendix  K  in 
the  draft  of  NUREG-1556,  Vol.  16, 
"Consolidated  Guidance  about  Material 
Licenses:  Program-Specific  Guidance 
about  Licenses  Authorizing  Distribution 
to  General  Licensees."  This  document 
will  be  published  in  final  in  the  near 
future.  The  pamphlet  may  be  used  by 
NRC,  the  Agreement  States,  or  the 
distributors  of  generally  licensed 
devices  as  information  for  general 
licensees. 

Section  31.5(c)(2)  through  (4)—fio 
revision. 

Comment:  One  commenter  suggested 
that  even  though  a  six-month  physical 
inventory  is  implied  by  the  testing 
requirements,  it  should  be  clearly  stated 
and  the  licensee  must  be  required  to 
verify,  as  a  minimum,  the  name  plate 
information  (i.e.,  manufacturer,  model 
and  serial  number,  assay  date,  isotope, 
activity,  location  of  device). 

Response:  The  Commission  does  not 
believe  at  this  time  that  adding  an 
inventory  requirement  for  all  generally 
licensed  devices  is  appropriate.  Those 
persons  subject  to  registration  will  be 
required  to  conduct  an  annual  inventory 
as  part  of  the  registration  process.  Those 
subject  to  testing  must  test  and  make 
records  of  testing  at  various  intervals 
applicable  to  the  particular  device;  this 
involves  an  inventory  process  to  ensure 
compliance  with  the  testing  and 
recordkeeping  requirements.  For  at  least 
some  of  the  devices  that  are  not  subject 


to  either  testing  or  registration,  such  as 
exit  signs,  a  requirement  to  check  all  the 
name  plate  information  every  six 
months  would  not  be  justified. 

Section  31.5(c)(8) — Proposed  revision 
to  allow  transfers  to  specific  licensees 
authorized  under  part  30,  or  equivalent 
Agreement  State  regulations,  as  waste 
collectors,  in  addition  to  previously 
allowed  transfers  to  part  32  (and 
Agreement  State)  licensees;  to  allow 
transfers  to  other  specific  licensees,  but 
only  with  prior  written  NRC  approval; 
and  to  add  the  recipient's  license 
number,  the  serial  number  of  the  device, 
and  the  date  of  transfer  to  the 
information  required  to  be  provided  to 
NRC  upon  tremsfer  of  a  device. 

Comment:  Most  comments  on 
§  31.5(c)(8)  concerned  possible 
confusion  over  the  concept  of 
"replacement."  There  was  considerable 
concern  for  this  problem  also  with 
respect  to  the  use  of  "replacement"  as 
a  determinant  in  the  reports  of  receipts 
made  by  distributors  under  §  32.52. 

Response:  The  concept  of 
"replacement"  was  previously  in 
§  31.5(c)(8).  Reports  of  transfer  were  not 
required  if  the  device  transferred  was 
being  replaced.  The  original  intent  of 
the  reporting  requirement  was  only  to 
maintain  up-to-date  information  on  the 
basic  status  of  the  general  licensee,  such 
as  whether  a  licensee  possesses  a 
particular  type  of  device.  Given  this 
purpose,  potential  problems  with  the 
general  licensee  reporting  under 
§  31.5(c)(8)  were  limited.  The  proposed 
rule  would  have  extended  the  use  of 
"replacement"  as  a  determinant  on 
whether  a  particular  type  of  transfer 
needed  to  be  reported  by  the  distributor 
under  §  32.52(a)  or  (b).  This  was 
proposed  in  order  to  minimize  changes 
being  made  to  the  requirements  for 
general  licensees.  However,  this  would 
have  created  greater  practical  problems 
for  the  distributors  with  respect  to 
§  32.52(a)  or  (b),  as  discussed  below. 
The  use  of  the  replacement  process  as 
a  determinant  as  to  who  must  report  a 
particular  transfer  has  been  removed 
from  the  final  rule.  Paragraph  31.5(c)(8) 
has  been  revised  to  require  the  general 
licensees  to  report  all  device  transfers  to 
NRC  even  if  mey  are  obtaining  a 
replacemenf. 

Section  31.5(c)(9)(i)— Proposed 
revision  to  add  to  the  reporting 
requirement,  in  the  case  of  a  transfer  to 
a  general  licensee  taking  over 
possession  of  a  device  at  the  same 
location,  the  serial  nimiber  of  the  device 
and  the  name  and  phone  number  of  the 
person  identified  as  having  knowledge 
of,  and  authority  to  take  required 
actions  to  ensure  compliance  with,  the 
appropriate  regulations  and 


requirements,  rather  than  simply  a 
contact  name. 

Section  31.5(c)(9)(ii) — Revision  to  add 
the  term,  "intermediate  person,"  to 
clarify  that  a  report  of  transfer  is  not 
required  only  in  the  situation  where  the 
information  on  both  an  intermediate 
person  and  an  intended  user  would 
have  been  provided  through  the 
distributor  in  a  quarterly  material 
transfer  report. 

Comment:  One  comment  on 
§  31.5(c)(9)  concerned  the  words 
describing  the  responsible  individual. 
This  commenter  thought  this  person 
should  be  in  management  as  in  EPA 
permits  or  OSHA  standards,  and  that  a 
certified  statement  be  required  by  the 
president/  owner,  etc.  Another 
commenter  stated  that  a  general  licensee 
taking  over  a  facility  should  provide  the 
name  of  a  responsible  individual  (and 
backup)  and  diat  these  individuals 
should  have  knowledge  of  the  device, 
general  license,  and  relevant 
regulations. 

Response:  The  Commission  believes 
that  it  is  adequate  for  there  to  be  an 
individual  assigned  the  responsibility 
for  knowing  what  regulatory 
requirements  are  applicable  to  the 
general  licensee  and  having  authority  to 
take  required  actions  to  comply  with  the 
applicable  regulations.  These 
requirements  will  apply  to  the  new 
general  licensee  as  well.  However,  it  is 
the  general  licensee  transferring  the 
property  who  is  required  to  provide  the 
information  on  the  new  general 
licensee,  including  the  name  of  the  new 
responsible  individual,  to  NRC. 

Section  31.5(c)(12) — New  provision  to 
add  an  explicit  requirement  for  the 
general  licensee  to  appoint  an 
individual  assigned  responsibility  for 
knowing  what  regulatory  requirements 
are  applicable  to  the  general  licensee 
and  having  authority  to  take  required 
actions  to  comply  with  the  applicable 
regulations. 

Comment:  A  number  of  commenters 
specifically  supported  the  concept  of 
assigning  a  responsible  individual.  No 
one  specifically  objected  to  the 
requirement,  although  one  suggested 
that  the  requirement  be  limited  to  those 
subject  to  the  registration  requirement. 
Most  who  commented  on  this  subject 
were  concerned  about  the  following 
issues: 

1.  Further  clarification  that  the 
ultimate  responsibility  resides  with  the 
genera]  licensee; 

2.  Whether  the  responsible  individual 
must  be  present  on  site  at  the  location 
of  use;  and 

3.  Whether  the  responsible  individual 
must  be  an  employee  of  the  general 
licensee. 


One  commenter  wanted  the  rule  to 
specifically  require  documentation  that 
the  individual  has  been  informed  of 
their  assigned  responsibilities.  Some 
commenters  gave  support  for  allowing 
the  responsible  individual  to  be  a  non- 
employee,  stating  that  a  consultant  may 
be  more  likely  to  be  well  informed  and 
make  sure  management  is  also 
informed.  Some  commenters  also 
supported  flexibility  in  assigning 
someone  who  is  not  on  site,  one  stating 
that  centralized  radiation  safety 
programs  may  be  best.  One  specifically 
wanted  to  know  if  the  RSO  (Radiation 
Safety  Officer)  for  a  specific  licensee 
would  have  to  fill  the  role  of  responsible 
individual.  One  commenter  thought  that 
these  clarifications  needed  to  be  made 
in  the  regulation  itself. 

Response:  On  the  first  of  these  issues, 
the  rule  specifically  notes  that  the 
general  licensee  is  not  relieved  from 
responsibility.  Beyond  this,  it  should  be 
understood  that  responsible  individuals 
will  be  answerable  to  their  management 
as  they  would  regarding  any  assigned 
duties,  but  the  general  licensees  are 
answerable  to  the  Commission  for 
meeting  regulatory  requirements.  It 
should  also  be  imderstood  that  a  person 
who  is  assigned  duties  must  be  made 
aware  of  those  duties  in  order  to 
perform  them.  The  Commission  should 
not  need  to  require  documentation  of 
these  internal  procedures  of  the  general 
licensees. 

The  proposed  rule  text  did  not 
include  restrictions  on  who  can  be 
appointed  as  the  responsible  individual, 
only  that  he  or  she  have  "the  authority 
for  taking  required  actions  to  comply 
with  appropriate  regulations  and 
requirements."  The  Commission  agrees 
that  the  person  assigned  does  not  need 
to  be  on  site,  nor  necessarily  an 
employee  of  the  general  licensee,  nor,  in 
the  case  of  a  specific  licensee,  the  RSO. 
However,  the  Commission  does  not 
believe  that  the  rule  should  address 
non-existent  restrictions.  The 
regulations  should  be  concise  and  allow 
focus  on  the  words  that  are  most 
important  to  understanding  the 
requirement.  Further,  the  distributor  in 
obtaining  information  about  responsible 
individuals  from  their  customers  should 
be  cognizant  of  the  Commission's 
interpretations  and  be  able  to  answer 
questions  in  this  regard.  Guidance  will 
also  be  available  to  assist  with 
informing  general  licensees. 

Section  31.5(c)(13) — New  provision  to 
add  an  explicit  requirement  for  the 
general  licensee  to  register  devices 
meeting  certain  criteria,  which  specifies 
the  information  to  be  provided  and 
references  the  fee  requirement  in 
§170.31. 


Comment:  One  commenter  stated  that 
once  a  registration  policy  and  annual 
fees  are  implemented  for  certain  general 
licensees,  these  licensees  should  be 
changed  to  a  new  category  of  specific 
licensees  for  these  devices.  The 
commenter  believed  that  this  would  be 
consistent  with  other  license  types  that 
present  a  potential  higher  risk  and  are 
assessed  an  annual  fee. 

Response:  The  revisions  made  in  this 
rule  are  designed  to  improve  control 
and  accountability  of  generally  licensed 
devices  especially  for  certain  devices 
that  are  being  registered.  The  devices 
are  designed  to  be  inherently  safe  to  use 
so  that  an  application  process  to 
evaluate  the  prospective  licensee  is  not 
necessary.  Making  these  licensees 
specificaily  licensed  would  be  a  major 
change  in  the  approach  for  these 
licensees  and  is  not  considered 
necessary. 

Comment:  This  commenter  also 
requested  clarification  as  to  who  is 
responsible  for  doing  the  certifying  in 
§31.5(c)(l3)(iii)(E)  and  (F)  which 
require  "certification  by  the  responsible 
representative  of  the  general  licensee." 
Specifically,  do  these  paragraphs 
require  this  "certification"  by  the 
licensee's  management  or  the 
"responsible  individual"?  The  NRC 
requires  specific  licensee's  management 
to  review  and  sign  all  licensing  actions. 

Response:  hi  §  31.5(c)(13)(iin(E)  and 
(F),  "the  responsible  representative  of 
the  general  licensee"  is  intended  to 
mean  the  responsible  individual  as 
appointed  under  §  31.5(c)(12).  As  noted 
earlier,  the  Commission  believes  that  it 
is  adequate  for  there  to  be  an  individual 
assigned  the  responsibility  for  knowing 
what  regulatory  requirements  are 
applicable  to  the  general  licensee  and 
having  authority  to  take  required  actions 
to  comply  with  the  applicable 
regulations.  This  person  is  the 
appropriate  person  to  handle  the 
registration.  A  second  signature,  that  of 
a  manager,  is  not  required.  The  general 
licensee  is  nonetheless  responsible  for 
providing  complete  and  accurate 
information  and  not  engaging  in 
deliberate  misconduct. 

Comment:  Another  commenter 
brought  up  the  problem  of  distributors 
or  "intermediates."  This  commenter 
stated  that  beyond  the  technicality  that 
anyone  possessing  or  storing  the  device 
before  its  final  installation  is  also  a 
general  licensee,  the  focus  needs  to  be 
on  the  end  user.  The  use  of  a 
"registration  card"  similar  to  the 
common  warranty  card  that  comes  with 
nearly  every  appliance  should  be 
instituted.  "The  registration  card  should 
have  the  appropriate  device,  source 
holder,  and  source  model  and  serial 
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numbers  pre-printed.  The  end  user  need 
only  fill  in  the  facility  information  and 
address  it  to  the  appropriate  agency. 
The  manufacturer  continues  to  report 
"distributions,"  the  agency  cross  checks 
the  distributions  against  end  user  cards, 
and  follows  up  with  the  manufacturer  or 
distributor  if  all  devices  leaving  the 
manufactixrer  are  not  reported  to  be 
installed  after  some  appropriate  time. 

Response:  There  is  a  problem  with 
secondary  distributors  believing  they 
fall  within  the  intent  of  the 
"intermediate  person."  This  is 
disciissed  further  imder  §  32.52(a)  and 
(b).  The  Commission  agrees  that  the 
focus  should  be  on  the  end  user.  The 
Commission  does  not  currently  plan  to 
register  general  licensees  who  are 
intermediate  persons,  holding  devices 
temporarily  at  the  intended  place  of  use, 
although  the  Commission  may  do  so  if 
considerable  time  passes  before  the 
property  is  taken  over  by  the  intended 
user.  Because  the  registration  process  is 
initiated  by  NRC,  there  is  no  need  to 
exempt  intermediate  persons  in  the  rule 
to  carry  out  this  policy. 

The  Conunission  has  given 
consideration  to  the  use  of  a  registration 
card  cuid  decided  against  requiring  this 
additional  documentation  at  this  time. 
This  is  discussed  further  luider 
§32.51a{a)and(b). 

Comment:  One  commenter,  who  was 
against  the  proposed  rule,  suggested  that 
if  implemented,  it  could  be  made  less 
burdensome  by  adopting  a  four-year 
registration  requirement  instead  of  an 
annual  registration  requirement.  He 
believed  that  this  change  would 
substantially  reduce  financial  and  other 
impacts  on  stakeholders  while, 
combined  with  the  other  reporting 
requirements  contained  in  the  rule  (i.e., 
report  of  transfer  and  disposal),  meeting 
NRC  accountability  needs.  This 
commenter  stated  that  only  after 
experience  with  this  type  of  rule  should 
the  NRC  consider  a  more  burdensome 
requirement. 

Another  commenter  stated  that 
charging  fees  every  four  years  to  lessen 
the  cost  of  collection  sounds  good 
except  that  the  issue  is  "contact"  with 
the  general  licensee.  That  commenter 
noted  that  the  annual  registration  and 
fee  collection  is  also  the  opportunity  to 
"jog  the  general  licensee"  on 
"responsible  individual,"  leak  testing, 
inventory,  storage  limitation,  etc.,  and 
that  it  would  be  easier  on  the  budget  to 
keep  the  fee  relatively  constant  and 
"low". 

Response:  The  Commission  believes 
that  annual  contact  is  important  to 
improving  compliance  with  all  of  the 
general  licensee  requirements  and  that 
registration  at  significantly  longer 


intervals  such  as  four  years  would  not 
save  as  much  as  might  be  assumed.  The 
fee  will  be  established  to  recover  the 
cost  of  the  registration  program.  The 
general  licensees  will  be  able  to  plan  for 
the  fee  because  it  will  be  required  with 
each  aimual  registration. 

Comment:  Another  commenter  was 
concerned  about  the  requirement  in  the 
new  §  31.5(c)(13)(ii)  that  the  user  will  be 
required  to  respond  to  the  notification 
within  30  days.  It  was  suggested  that  in 
the  first  round  of  notifications,  this 
requirement  could  cause  substantial 
burden  for  the  manufact\irers  and 
distributors.  Because  there  are  many 
general  licensees  who  do  not  realize  the 
requirement(s)  imposed  by  a  general 
license,  these  users  will  likely  contact 
the  manufacturers  and/or  distributor  of 
the  device  amd  look  for  assistance  in 
providing  the  required  information. 
This  commenter  also  suggested  that 
mailing  all  of  the  notifications 
simultaneously  may  cause  an  undue 
biuden  on  the  supplier.  This  commenter 
would  like  NRC  to  take  this  into  account 
and  provide  the  extra  time  required  for 
the  first  roimd  of  registrations. 

Response:  The  existing  §  31.5(c)(ll)  is 
being  used  as  a  basis  for  requesting  the 
first  round  of  registrations.  Both  this 
provision  and  the  specific  registration 
provision  give  the  staff  flexibility  to 
adjust  the  amount  of  time  allowed  for 
licensee  response.  The  Commission  is 
beginning  the  registration  allowing  45 
days  for  response.  Once  a  registration 
program  has  been  implemented  along 
with  the  new  provisions  for  improving 
the  upfi'ont  disclosure  to  general 
licensees,  30  days  is  considered 
adequate  for  response.  Too  much  time 
can  lead  to  requests  being  put  aside  and 
forgotten.  Also,  the  requests  for 
registration  are  being  spread  out  over 
the  year  for  efficiency. 

Comment:  One  commenter  believed 
that  the  NRC  cmrently  has  the  necessary 
authority  and  resources  in  place  to 
effectively  run  the  program.  The  effect 
of  the  registration  is  to  improve 
accountability.  The  commenter  noted 
that  all  manufactiu^rs  currently  provide 
transfer  and  sales  information  to  the 
NRC  for  generally  licensed  devices 
within  the  NRC's  authority,  and  that 
regulations  do  not  require  the  reporting 
of  gauges  that  are  sold  to  specific  license 
holders.  The  only  method  the  NRC  has 
in  place  for  the  tracking  of  material  for 
specific  licensees  is  through  inventories, 
and  reliance  on  the  integrity  of  the 
licensee.  This  commenter  believed  that 
the  proposed  regulations  would  create  a 
third  class  of  license  holders,  who 
would  be  subject  to  more  restrictive 
regulations,  with  less  reliance  placed  on 
the  integrity  of  the  licensee. 


Response:  The  difference  between 
these  types  of  licensees  relates  to  the 
level  of  knowledge  and  training  rather 
than  integrity.  Generally  licensed 
devices  must  be  designed  to  be  used 
safely  by  persons  with  no  radiation 
protection  training.  The  important 
aspect  of  these  devices  is  that  they  be 
disposed  of  properly.  Because  control 
and  accountability  are  of  primary 
importance,  a  different  approach  to 
licensing  is  appropriate.  The  general 
licensees  are  required  to  do  certain 
things  that  specific  licensees  are  not; 
however,  the  requirements  are  not  more 
restrictive  overall.  The  general  license, 
even  with  registration,  is  simpler  than 
obtaining  a  specific  license. 

Comment:  Another  commenter, 
although  not  supporting  the  creation  of 
a  registration  program  for  general 
licensees  at  this  time,  thought  that 
§  31.5{c){13)(ii)  was  particularly 
unnecessary  and  inappropriate.  This 
commenter  believed  that  the  rule  should 
be  changed  to  require  the  general 
licensee  to  register  within  a  specific 
time  period  after  receipt  of  the  device, 
regardless  of  whether  contacted  by  the 
Commission.  See  also  the  comments  in 
response  to  the  first  and  second  of  the 
Commission's  specific  questions, 
discussed  under  section  D.  below. 

Response:  The  Commission  believes 
that  it  will  be  more  efficient  to  contact 
the  general  licensees  to  begin  the 
registration  process  and  provide  the 
information  currently  in  its  records  for 
verification  and  supplementation.  Many 
general  licensees  would  not  know  about 
the  registration  requirement  if  they  were 
not  contacted,  others  would  have 
difficulty  understanding  what  is 
required.  Also,  there  would  be  increased 
burden  on  distributors  handling 
requests  for  assistance  from  general 
licensees.  If  the  Commission  is  unable 
to  contact  the  general  licensees  to 
request  registration  because  of  missing 
information  on  their  identities  and 
addresses,  it  would  also  be  imable  to 
contact  them  to  inform  them  of  the 
requirement. 

Section  31.5(c)(l3)(i)—Cntena  for 
registration. 

Comment:  One  commenter  believed 
that  all  general  licensees  should  be 
registered.  Another  wanted  nickel-63 
(Ni-63)  added  to  the  list  of  those 
radioactive  elements  targeted  for 
registration  and  tracking  because  of  the 
expected  improvement  in  the  NRC's 
ability  to  track  their  devices  once  they 
leave  their  control.  This  commenter  has 
been  contacted  by  many  customers  who 
have  inherited  their  devices  without 
receiving  necessary  regulatory 
information  fi'om  the  previous  owners 
and  learn  of  those  requirements  only  by 


chance  or  when  a  state  regulatory 
agency  representative  shows  up  at  the 
door.  This  commenter  believed  that  a 
$420  annual  fee  is  cheap  compared  to 
the  panic  these  customers  experience. 
One  commenter  believed  that  the 
physical  design  of  devices  to  contain  the 
byproduct  material  should  be 
considered.  Another  commenter 
opposed  the  idea  of  exempting  "robust" 
soiuces  stating  that  this  rule  is  based  on 
a  history  of  smelted  sources,  among 
other  concerns  and  that  so-called 
"robust"  sources  are  not  smelter-proof. 
This  commenter  also  stated  that  if 
radioactivity  is  present,  the  risk  is 
present  and  some  enterprising  soul  will 
someday  find  a  way,  probably 
inadvertently,  to  defeat  whatever  safety 
barriers  have  been  put  in  place. 

One  commenter  thought  that  it  was 
unclear  whether  any  of  the  devices  (e.g., 
exit  signs,  static  eliminators,  or 
thickness  gauges]  potentially  used  at 
auto  dealerships  would  be  subject  to  the 
proposal's  registration  requirements  and 
that  such  requirements  would  be 
excessive  given  the  natiu«  of  these 
devices  and  their  use. 

One  commenter  wanted  to  know  what 
criteria  will  be  used  to  amend 
§  31.5(c)(l3)(i)  to  add  additional  devices 
to  the  list  of  devices  that  require 
registration  and  stated  that  tbese  criteria 
should  be  specified  so  that  knee  jerk 
reactions  by  the  NRC  to  improper 
management,  use  or  disposal  of  certain 
generally  licensed  devices  does  not 
occur. 

Response:  The  Commission  does  not 
believe  there  is  adequate  justification  to 
make  any  changes  to  the  criteria  for 
registration  at  this  time.  If  the 
Commission  considers  any  changes  in 
the  future,  consideration  will  be  given 
to  the  risks  of  inappropriate  exposiue  to 
the  public  and  possible  costs  for 
cleanup  of  incidents  involving  lost 
soiuces.  Another  factor  will  be  the 
efficiency  and  effectiveness  of  the 
registration  program,  based  on 
experience  in  implementing  it. 

Comment:  At  the  public  meeting  of 
October  1,  1999,  one  distributor 
suggested  that  registration  would  create 
a  competitive  disadvantage  where 
radionuclides  included  in  and  those  not 
included  in  registration  are  used  in 
competing  products  (portable  gas  and 
aerosol  detectors,  and  X-ray 
fluorescence  analyzers). 

Response:  The  rule  is  based  on  the 
risk  of  the  device  not  the  economic 
advantage  of  the  types  or  activities  of 
the  radionuclides. 

Section  31.5(c)(14) — New  requirement 
for  general  licensees  to  notify  NRC  of 
address  changes. 


Comment:  One  commenter  noted  that 
the  requirement  for  reporting  changes  of 
addresses  does  not  provide  for  the 
exemption  from  reporting  if  the  device 
is  transferred  to  the  specific  licensee  to 
obtain  a  replacement  device  from  the 
same  specific  licensee  as  previously 
described  in  §  31.5(c)(8)(ii).  The 
commenter  raised  the  question  that  if  a 
replacement  is  purchased  from  the 
specific  licensee,  shouldn't  the  same 
provision  be  made  in  §  31.5(c)(14). 

Response:  This  provision  is  for 
address  changes  and  is  separate  fi'om 
any  reporting  of  device  transfers.  The 
replacement  process  as  a  designator  of 
when  to  report  has  been  removed.  A 
change  of  address  can  occiu  either  from 
the  movement  of  a  general  licensee's 
business  to  another  location  or  the 
changing  of  a  company  name  or 
building  identification  such  that  only 
the  mailing  address  itself  changes. 

Section  31.5(c)(15) — Proposed 
revision  to  limit  to  2  years  the  amoimt 
of  time  a  general  licensee  can  keep  an 
unused  device  in  storage  and  allow  the 
deferment  of  testing  during  the  period  of 
storage. 

Comment:  Many  conunenters  did  not 
agree  with  the  2-year  storage  limit.  This 
seemed  to  be  the  issue  of  most  concern 
for  the  general  licensees  who 
commented.  One  commenter  asked  the 
Conunission  to  extend  the  storage  of 
devices  to  3  years,  stating  that  this 
would  allow  customers  to  maintain  a 
spare  probe.  The  spare  probe  would  be 
on  the  same  schedule  for  leak  testing 
and  would  ensiu«  that  the  probe  was 
accounted  for.  Another  recommended 
that  the  permitted  storage  time  period 
be  changed  to  5  years.  This  commenter 
did  not  agree  that  "general  licensees  are 
unlikely  to  keep  a  device  unused  for 
more  than  2  years."  The  commenter 
believed  that  the  imposition  of  a  2-year 
limit  on  storage  would  be  a  hardship  for 
the  university  research  community.  The 
commenter  pointed  out  that  it  is  often 
the  nature  of  scientific  research  in  a 
imiversity  setting  for  radioactive  devices 
to  be  used  intermittentiy.  For  instance, 
funding  of  grants  to  conduct  research 
utilizing  generally  licensed  devices  is 
sometimes  not  forthcoming  and  a  device 
may  need  to  be  stored  until  the  project 
is  again  funded.  The  conunenter  gave  as 
an  example  of  a  common  laboratory 
device,  the  liquid  scintillation  coimter, 
and  suggested  that  the  proposed  rule 
might  require  disposal  of  tiiis  expensive 
piece  of  lab  equipment,  which  would 
almost  certairdy  be  used  at  a  future 
time. 

Another  commenter  stated  that  it  is 
not  uncommon  for  these  devices  to  be 
stored  for  periods  exceeding  2  years  and 
then  be  put  back  into  use  for  special 


projects  and  noted  that  the  Safe 
Drinking  Water  Act  specifies  testing  for 
contaminants  on  3-  and  9-year  intervals. 
The  commenter  also  stated  that  while 
some  devices  may  be  in  use  during  this 
timeframe,  other  devices  may  be  in 
storage  for  use  during  the  peak  demand 
time.  In  addition,  a  device  needing  foil 
replacement  may  be  kept  on  hand  to 
minimize  down  time.  "The  device  is 
eventually  shipped  out  for  foil 
replacement  while  another  device  is 
kept  in  service.  In  addition,  other 
devices  currently  unaccounted  for  may 
have  found  their  way  to  other  general 
licensees  capable  of  caring  properly  for 
them.  The  commenter  thought  that 
owners  of  these  devices,  when  feced 
with  a  2-year  maximum  storage  time, 
may  be  reluctant  to  admit  the  presence 
of  all  of  the  devices  on  the  premises,  in 
particular,  any  devices  they  may  have 
acquired  without  authorization.  In  such 
cases,  the  2-year  maximiun  holding  time 
may  actually  run  contrary  to  the 
purpose  of  the  proposed  rule  and 
encourage  some  to  withhold  disclosing 
the  presence  of  these  devices  or 
improperly  dispose  of  the  devices.  The 
commenter  stated  that  accoimting  for  aU 
of  the  devices  is  far  more  important  than 
time  restrictions  on  device  storage  and 
suggested  NRC  consider  eliminating  the 
time  restrictions  on  storage  of  devices  or 
alternately,  consider  exempting  devices 
with  replaceable  isotopes  from  the  time- 
based  storage  rule. 

Another  commenter  urged  the 
Commission  to  limit  the  2-year  storage 
provision  to  nuclear  sources  that  have 
been  removed  fi-om  service  and  are 
either  awaiting  transfer  back  to  a 
specific  licensee  for  disposal  or  have 
been  temporarily  removed  fi'om  service. 
The  commenter  provided  these  two 
reasons:  (1)  Because  NRC's  proposal 
would  provide  for  procedures  to  assure 
that  sources  (including  those  kept  in 
storage)  would  be  properly  managed, 
there  is  no  compelling  reason  to  limit 
storage  time  for  imused  sources  to  2 
years:  and  (2)  Some  sealed  nuclear 
gauges  are  essential  spare  parts  for 
production  processes.  The  commenter 
gave  the  example  of  a  gauge  to  control 
the  level  of  material  inside  a  chemical 
reactor,  saying  that  in  several  instances, 
there  is  no  feasible  alternative  to  a 
nuclear  gauge  measiu'ing  device.  If  the 
level  gauge  fails,  the  equipment  must  be 
shut  down  until  the  gauge  is  replaced. 
In  this  case,  it  is  essential  to  have  an 
onsite  spare.  It  would  be  excessively 
restrictive  if  the  2-year  storage 
requirement  were  to  apply  to  this 
situation.  A  facility  would  be  forced  to 
recycle  a  new,  unused  gauge  and 
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purchase  a  new  one  merely  because  an 
arbitrary  time  limit  had  passed. 

One  coramenter  also  stated  that  the 
requirement  that  a  general  licensee  not 
hold  devices  that  are  not  in  use  for 
longer  than  2  years  would  prove 
burdensome.  Generally  licensed  devices 
may  be  placed  in  storage  and  not  be 
used  for  a  period  of  more  than  2  years. 
The  owner  may  intend  to  use  the  device 
at  a  later  date.  This  proposed  rule  would 
preclude  this  activity  and  would  require 
the  general  licensee  to  dispose  and 
repurchase  the  generally  licensed 
device. 

Another  commenter  questioned  the 
short  time  period  of  2  years  as  the  life 
expectancy  of  their  devices  is  in  the 
decades,  and  different  product  life 
expectancies  vary  depending  on 
equipment  type  and  half-life  of  the 
radioactive  materials  in  them. 

Another  commenter  noted  that  a 
general  licensee  who  receives  a  copy  of 
these  regtdations  after  the  final  rule  will 
not  have  the  comments  as  outlined  on 
64  FR  40299  to  guide  him  as  to  what 
must  be  done  with  a  device  after  2  years 
of  storage.  This  commenter  suggested 
that,  for  clarity,  the  regulation  should 
state  possible  actions  such  as:  (a) 
Disposal  of  device  via  an  authorized 
licensee;  (b)  Send  the  device  back  to  the 
supplier  (or  authorized  licensee)  for 
interim  storage  (The  supplier  may  not 
want  to  provide  this  service  and/or 
almost  certainly  will  impose  a  storage 
charge);  or  (c)  Request  an  exemption 
from  this  paragraph  from  the  NRC  (will 
a  "timely  request"  prevent  enforcement 
action  until  the  request  is  acted  upon?). 
This  commenter  pointed  out  that  it 
possesses  several  gas  chromatographs 
with  generally  licensed  Ni-63  electron 
captiue  sources  which  have  not  been 
used  for  more  than  2  years.  However, 
research  interests  change  and  the  units 
may  be  used  again. 

One  commenter  suggested  that  any 
rule  provision  that  does  not  direcUy 
affect  the  accountability  issue  be 
deleted.  This  commenter  stated  that 
additional  requirements  on  labeling, 
length  of  storage,  or  the  information 
supplied  to  the  customer  will  have  little 
or  no  effect  on  the  accountability  of  the 
radioactive  material.  This  commenter 
believed  that  these  rules  place  an 
arbitrary  limit  on  the  storage  of  devices 
not  in  service.  They  requested  that  NRC 
provide  clarification  for  devices  that 
may  be  out  of  service  but  are  planned 
to  be  reused  at  a  future  date  that  could 
be  several  years.  They  stated  that,  in 
addition,  for  some  critical  applications, 
a  spare  device  might  be  kept  in  storage 
for  years.  It  is  also  possible  for  a  general 
licensee  to  possess  a  device  that  is  kept 
in  seciue  storage  because  there  is  no 


path  for  disposal  or  transfer. 
Americium-241  (Am-241)  is  an  example 
of  what  would  be  orphaned  waste.  This 
commenter  also  stated  that  the  portions 
of  this  rule  that  require  a  responsible 
individual  and  reporting  will  be 
sufficient  to  ensiue  accountability  of 
sources  in  storage. 

Another  commenter  suggested  that  a 
note  be  added  that  devices  containing 
only  krypton  need  not  be  tested  for 
leakage. 

One  commenter  stated  that  devices  in 
storage  should  still  be  required  to  be 
subject  to  six  month  physical  inventory 
requirements. 

Another  conunenter  supported  the 
proposed  requirement  to  limit  the 
period  diu'ing  which  a  device  may  be 
stored  and  unused  to  2  years  and  agreed 
that  when  a  device  is  not  used  for  a 
prolonged  period  of  time,  it  is 
susceptible  to  neglect  and  improper 
disposal.  This  commenter  believed  that 
the  provision  would  compel  licensees  to 
decide  whether  to  use,  return,  or 
properly  dispose  of  their  sources,  and 
would  hold  licensees  accoimtable  for 
their  decisions. 

Response:  The  Commission  had  not 
anticipated  the  level  of  difficulty  this 
provision  might  cause  and  the  niunber 
of  instances  that  devices  are  currently 
held  in  storage  purposefully  for  future 
use  rather  than  simply  being  taken  off 
line  and  put  aside  rather  than  being 
properly  disposed.  In  the  proposed  rule 
notice,  it  was  noted  that  there  are 
options  if  one  did  want  to  keep  a  device 
which  is  likely  to  be  used  again.  It  noted 
specifically  that  the  device  could  be 
returned  to  the  supplier  to  be  held 
under  the  distributor's  specific  license 
until  later  use,  or  the  general  Ucensee 
could  request  an  exemption  from 
§  31.5(c){15)  indicating  the  reason(s) 
why  the  licensee  intends  to  use  the 
device  after  2  years  and  prefers  to  keep 
it  on  site  in  the  interim.  However,  if  this 
is  as  common  a  practice  as  indicated  in 
the  conunents,  use  of  these  options 
alone  would  be  burdensome.  The  final 
rule  has  been  revised  to  allow  for 
standby  for  future  use.  To  address  the 
fact  that  devices  not  in  use  can  quickly 
be  forgotten  and  lost  track  of,  this 
provision  requires  quarterly  inventory 
of  devices  in  standby.  This  provision 
does  not  relieve  these  general  licensees 
from  the  registration  requirement  or  the 
requirement  to  pay  a  registration  fee. 

Comment:  A  commenter  indicated 
that  they  would  prefer  to  see  customers 
required  to  maintain  the  current  wipe 
test  frequency  during  storage  as  this 
keeps  the  customer  knowledgeable  of 
the  device's  ownership  and  location. 
This  commenter  suggested  that,  if  the 
Commission  does  allow  a  2-year 


exemption  of  testing  during  storage,  the 
NRC  should  build  upon  the  proposal 
and  require  that  a  wipe  test  be 
performed  at  the  time  of  removal  from 
storage  by  an  authorized  organization, 
forbidding  installation  or  use  of  the 
device  until  acceptable  results  are 
obtained. 

Response:  The  provision  does  require 
testing  for  leakage  (wipe  test)  before  use 
or  transfer,  if  the  normal  schedule  for 
testing  has  been  exceeded.  Paragraph 
31.5(c)(5)  indicates  that  a  device  may 
not  be  used  if  contamination  is  detected 
(0.005  microciuies  (185  bequerels)  or 
more  removable  contamination).  These 
two  provisions  together  do  what  was 
suggested. 

Comment:  Another  commenter  noted 
that  persons  holding  generally  licensed 
devices  that  have  been  in  storage  for 
more  than  2  years  will  be  in  inunediate 
noncompliance  if  this  rule  is 
implemented  in  its  present  form.  This 
conunenter  stated  that  public  safety  will 
be  better  served  if  general  licensees  are 
given  a  reasonable  amount  of  time  after 
implementation  of  this  nde  to  properly 
dispose  of  devices.  U  the  storage 
provisions  become  effective  2  years  after 
the  passage  of  the  rule,  general  Ucensees 
with  material  currently  in  storage  will 
have  the  same  amount  of  time  as  general 
licensees  with  newly  acquired  devices 
to  arrange  for  proper  disposition  of  the 
devices. 

Response:  The  Commission  interprets 
this  provision  such  that  the  time  before 
the  effective  date  does  not  count 
towards  the  2-year  limit.  However,  if  the 
general  licensee  considers  a  device  in 
standby  for  future  use,  he  is  to  begin 
conducting  quarterly  inventories  as  of 
the  effective  date  of  the  rule. 

Comment:  One  commenter  noted  that 
some  devices,  specifically  static 
eliminators,  are  distributed  without 
serial  numbers,  and  that  makes  them 
difficult  to  inventory,  and  thus  it  would 
be  very  difficult  for  the  responsible 
individual  to  determine  when  such  a 
device  has  been  held  in  storage  for 
longer  than  2  years.  This  commenter 
believes  that  the  additional  regulatory 
burden  required  by  the  proposed  rule  is 
not  warranted  in  light  of  the  following: 
Typically,  the  devices  employed  by  the 
pharmaceutical  industries,  as  with 
many  other  industries,  are  those  which 
present  a  lower  risk.  These  devices  are 
sealed  sources  which  are  designed  to  be 
inherently  safe  with  regard  to  radiation 
safety.  Therefore,  to  require  a  general 
licensee  to  inventory  and  assure  that 
devices  are  not  stored  for  more  than  2 
years  poses  an  undue  regulatory  burden. 

Response:  The  labeling  requirements 
of  §  32.51(a)(3)  require  inclusion  of  a 
serial  number.  This  requirement  is  a 


Compatibility  Category  B  (i.e.. 
Agreement  State  regulations  must  be 
essentially  identical).  Thus,  all 
distributors  should  be  labeling  devices 
distributed  for  use  under  §  31.5  or 
comparable  Agreement  State  regulations 
with  a  serial  number.  If  this  is  not  the 
case,  there  is  noncompliance  on  the  part 
of  the  distributor,  or  possibly 
inconsistency  in  some  Agreement  State 
regulations.  "The  Commission  will 
address  this  through  inspection  and 
enforcement  of  the  labeling 
requirement.  Note  also^  most  static 
eliminators  contain  polonium-210  (Po- 
210),  which  is  relatively  short-lived  and 
would  not  be  kept  in  storage  for  long 
except  when  awaiting  disposal. 

Section  1 70.31 — Proposed  revision 
would  have  added  a  $420  registration 
fee  for  general  licensees  subject  to 
§  31.5(c)(l3).  The  fee  is  not  being 
finalized  at  this  time  because  it  is 
anticipated  that  the  first  registrations 
subject  to  the  fee  will  not  be  filed  until 
FY  2002.  The  final  fee  will  be 
established  as  part  of  the  FY  2001  notice 
and  comment  fee  rulemaking  based  on 
that  year's  budgeted  costs,  FTE  rate,  and 
the  number  of  registrants.  Based  on 
current  budgeted  costs,  FTE  rate,  and 
the  estimated  number  of  registrants,  the 
fee  is  expected  to  be  approximately 
$440-5450. 

Comment:  Two  commenters  objected 
to  registration  of  exit  signs,  stating  that 
most  people  would  replace  them  with 
nonradioactive  alternatives  rather  than 
pay  a  fee.  One  of  these  commenters  also 
suggested  that  there  are  alternatives  for 
thickness  gauges,  gas  chromatographs, 
level  detectors,  etc.,  and  that  a  fee 
charged  over  a  ten-year  life  could 
significantly  affect  life  cycle  cost 
analysis.  This  commenter  believed  that 
significant  numbers  of  people  will  go  to 
nonradioactive  alternatives,  reducing 
the  number  of  people  to  collect  fees 
from,  leading  to  higher  fees,  and  further 
reduction  in  use  of  products,  and 
suggested  that  fees  for  smoke  detectors 
would  increase  the  numbers  to  divide 
costs  among. 

Response:  Exit  signs  are  not  included 
in  the  registration  requirement.  Neither 
are  some  of  the  devices  of  the  other 
types  mentioned.  The  fee  will  be 
established  in  the  FY  2001  notice  and 
comment  fee  rulemaking  to  recover  the 
costs  for  the  registration  program  for  the 
devices  covered  by  the  registration 
requirement.  It  would  not  be 
appropriate  to  extend  the  registration 
requirement  to  other  devices  for  the  sole 
purpose  of  potentially  reducing  the  fee 
for  each  registrant.  For  at  least  most  of 
the  devices  subject  to  registration,  the 
Commission  believes  that  the  amount  of 
the  registration  fee  will  not  create  a 


significant  effect  on  the  market  for  these 
devices. 

Comment:  One  commenter  noted  that 
NRC  has  always  had  in  the  rule  the 
requirement  and  ability  to  maintain 
accountability  of  general  license  devices 
via  the  manufacturer's  requfred  general 
license  distribution  reports.  This 
commenter  stated  that  it  is  unclear  as  to 
the  rationale  of  an  annual  $420  fee  and 
suggested  that  this  be  an  initial  start  up 
fee  and  that  further  evaluation  for 
maintenance/inspection  fees  be 
conducted  after  the  program  has  been  in 
place  for  a  few  years. 

Another  commenter  believes  the 
proposed  $420  annual  fee  to  be  a 
modest  and  reasonable  fee  for  all 
licensees,  including  small  businesses. 
This  commenter  asserted  that  the 
current  regulatory  regime  has  shifted  the 
costs  of  lax  accountability  and  control 
onto  steel  makers,  insurers,  and  the 
taxpayers  and  noted  that  general 
licensees  do  not  pay  directly  for  their 
licenses.  The  cost  has  instead  fallen  on 
steel  producers  to  detect  the  sources,  on 
the  steel  producers  and  taxpayers  to 
arrange  for  proper  disposal,  and  on  steel 
producers  and  their  insurers  to  pay  the 
cost  when  a  source  is  inadvertently 
melted.  The  cost  has  also  fallen'  on  the 
general  public,  in  the  form  of  increased 
risk  to  health  and  safety  from 
unanticipated  exposure  to  dangerous 
levels  of  radioactivity.  This  commenter 
beheves  that  general  licensees,  who 
benefit  economically  from  the 
manufacture,  sale  and/or  use  of 
radioactive  devices,  should  be  required 
to  shoulder  their  fair  share  of  this 
burden  to  protect  the  public  and  that  an 
annual  fee  in  the  neighborhood  of  $420 
is  not  only  equitable,  but  entirely 
reasonable. 

Response:  The  Commission  believes 
that  it  is  appropriate  to  increase  its 
efforts  to  improve  compliance  of  general 
licensees  specifically  in  the  area  of 
accountability,  that  this  can  be  done 
through  more  regular  contact  with 
licensees,  and  that  an  annual 
registration  process  is  an  efficient  way 
to  do  this.  Charging  the  general 
licensees  a  registration  fee  to  cover  the 
cost  of  this  process,  including  needed 
foUowup,  is  a  matter  of  equity.  The  NRC 
is  required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  as  amended 
(OBRA-90),  to  recover  approximately 
100  percent  of  its  budget  through  fees. 
The  registration  fees  will  recover  the 
cost  of  the  general  license  program 
associated  with  this  group  of  general 
licensees  in  an  equitable  way,  as 
required  by  law.  Those  who  are  allowed 
to  use  devices  under  the  general  license 
would  now  bear  the  operational  cost  of 
the  program  instead  of  those  who  hold 


specific  licenses.  In  accordance  with  the 
Chief  Financial  Offices  Act  of  1990,  the 
NRC  conducts  a  biennial  review  of  part 
1 70  fpes  and  revises  those  fees  as 
necessary  to  reflect  costs  in  providing 
the  services.  Thus,  the  fees  will  be 
revised  to  reflect  any  changes  that  occur 
in  the  program. 

There  were  no  comments  other  than 
minor  editorial  suggestions  on  §§  31.5(b) 
and  31.5(c)(5). 

There  was  no  comment  on  §§170.2, 
170.3,  171.5,  and  171.16. 

Requirements  for  Distributors 

Section  32.51(a)(4)  and  ^5)— Adds 
requirement  for  an  additional  label  on 
any  separable  source  housing  and  a 
permanent  label  on  devices  meeting  the 
criteria  for  registration. 

Section  32.51a(c) — Proposed  revision 
to  make  labeling  requirements  a 
condition  of  license  1  year  after  effective 
date  of  nde.  Redesignated  §  32.51a(d)  in 
the  final  rule. 

Conunent:  Two  commenters 
recommended  that  the  wording  in 
proposed  §  32.51(a)(4)  be  changed  to 
replace  the  word  "permanent"  with  the 
word  "durable."  These  commenters 
stated  that  distributors  of  these  devices 
must  be  able  to  remove  the  labeling  as 
required  by  §  20.1904(b).  If  "permanent" 
markings  are  truly  added,  this  will  not 
be  possible.  Similarly,  another 
commenter  noted  that  all  containers  or 
devices  are  required  to  be  labeled  now 
by  §20. 1904(a).  This  commenter 
believed  that  the  wording  that  refers  to 
"permanent",  "embossed"  or 
"engraved"  will  result  in  confusion. 
This  commenter  stated  that  many 
components  that  would  be  shipped  as 
part  of  the  manufacturing  process  would 
be  labeled  and  contain  no  radioactive 
material  and  that  any  label  must  be 
removable  to  meet  the  requirements  of 
§  20.1904(b).  This  commenter  also 
stated  that  additional  requirements  on 
labeling,  length  of  storage,  or  the 
information  supplied  to  the  customer 
will  have  little  or  no  effect  on  the 
accountability  of  the  radioactive 
material  and  suggested  that  any 
rulemaking  that  does  not  directly  affect 
the  accountability  issue  be  deleted. 
Also,  these  commenters  believed  that 
additional  rulemaking  on  labeling  is 
unnecessary  and  should  be  considered 
part  of  the  device  registration. 

One  commenter  supported  the 
requirement  of  additional  labeling  on 
any  separable  source  housing.  This 
commenter  stated  that  steel  companies 
have  received,  on  several  occasions, 
improperly  discarded  sources  and 
source  housings  on  which  the  label  has 
been  removed.  A  marking  of  the  serial 
number  on  the  source  housing  would 
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alert  NRC  and  the  public  to  the 
existence  of  the  missing  source.  This 
conunenter  also  supported  the 
requirement  that  labels  be  embossed, 
etched,  stamped,  or  engraved  on  the 
devices  for  the  reasons  NRC  listed  in  its 
proposal.  This  commenter  believed  that 
permanent  labeling  would  help  alleviate 
the  problem  of  removed  labels  and  that 
it  would  also  help  to  prove  criminally 
improper  disposal,  as  the  effort  and 
deliberation  required  to  remove  such 
labeling  would  indicate  the  willfulness 
of  the  offense. 

Response:  The  rule  requires  that  the 
label  itself  be  "permanent"  and  that  it 
be  affixed  to  the  device.  Labels  on  all 
devices  must  be  durable.  The  intent  of 
this  provision  is  to  apply  a  higher 
standeird  of  durability  for  these  "higher 
risk"  devices.  The  Commission 
recognizes  that  labels  on  devices  must 
be  removable.  Labels  should  be  securely 
affixed  to  the  device,  tamper  resistant, 
but  able  to  be  removed,  defaced,  or 
otherwise  marked  to  indicate  no 
radioactive  material  to  meet 
requirements  in  §  20.1904(b).  In  many 
cases,  the  current  designs  will  satisfy 
the  new  labeling  requirements.  The 
Commission  believes  that  is  appropriate 
to  include  these  additional  details 
concerning  labeling  in  the  regulation  to 
ensure  consistency  and  that  proper 
labeling  does  contribute  to 
accoimtability.  No  change  has  been 
made  to  the  proposed  rule  changes  to 
the  labeling  requirements. 

Section  32.51a(a)  and  (b) — Revision 
to  amend  the  requirements  pertaining  to 
the  information  distributors  must 
provide  to  the  general  licensee. 
Distributors  are  now  required  to  provide 
general  licensees  with  a  copy  of  §  31.5 
before  transfer  rather  than  at  the  time  of 
transfer.  The  distributor  is  also  required 
to  provide  copies  of  additional 
applicable  sections  of  the  regulations, 
and  other  information. 

Comment:  The  majority  of  those 
commenting  on  this  issue  were  in  favor 
of  ensuring  that  general  licensees  are 
better  informed  of  regulatory 
requirements,  etc.  Three  of  the 
distributors,  however,  claimed  that  the 
requirement  to  provide  information  to 
their  customers  was  unnecessary  or 
would  not  affect  accountability.  A  few 
thought  that  having  the  information 
provided  in  the  package  is  more 
effective  as  it  would  likely  get  to  the 
person  actually  using  the  device. 
However,  another  thought  that  when 
information  is  included  with  other 
documentation  accompanying  the 
device,  that  often  the  "responsible 
individual"  does  not  receive  it.  One  of 
the  general  licensees  who  commented 
claimed  that  no  information  had  been 


provided  when  the  company  had 
purchased  exit  signs.  An  Agreement 
State  noted  the  importance  of  the 
general  licensees  being  informed 
specifically  about  any  regulatory  fees 
that  will  be  required  and  that  doing  so 
would  lead  to  better  cooperation  and 
reduce  the  potential  for  unauthorized 
transfer  of  devices. 

One  commenter  argued  that  making  a 
requirement  for  the  distributor  of  the 
generally  licensed  device  to  provide 
applicable  regulations  to  the  general 
licensee  is  insufficient.  If  the  regulations 
are  part  of  a  large  packet  of  information 
they  are  too  easily  overlooked.  Also,  if 
the  individual  is  unfamiliar  with 
regulations,  the  significance  of  the 
information  may  not  be  understood. 

Response:  Although  the  new 
provision  cannot  completely  resolve  the 
difficulties  of  ensuring  that  the  general 
licensees,  and  the  appropriate  persons 
within  the  general  licensees' 
organization,  are  fully  aware  of  all 
regidatory  requirements,  the 
Commission  believes  that  the 
requirement  for  providing  the  primary 
applicable  regulations  and  additional 
information  to  customers  prior  to  sale, 
together  with  the  requirement  for 
general  licensees  to  appoint  a 
"responsible  individucil"  should 
significantly  improve  general  licensee 
awareness  of  and  ultimately  compliance 
with  regulatory  requirements. 

Comment:  A  State  conunented  that 
the  information  provided  to  recipients 
of  the  generally  licensed  devices  should 
also  include  a  Safety  Analysis  Summary 
(SAS)  for  each  generally  licensed  device 
transferred.  The  SAS  should  provide 
information  that  would  be  useful  to 
regulating  agencies  and  end  users 
diuing  normal  use  and  accident 
conditions.  The  commenter  noted  that 
the  NRC  recognizes  the  fact  that  general 
licensees  have  no  radiation  background 
and,  therefore,  the  NRC  should 
recognize  that  general  licensees  would 
not  be  able  to  answer  any  questions 
raised  by  the  employees  about  the 
hazards  associated  with  routine  use  of 
the  device  or  working  in  the  area  of 
such  a  device.  Additionally,  the  general 
licensee  would  not  know  how  to  deal 
with  incidents  iavolving  their  device. 
This  State  believed  that  a  well  thought- 
out  SAS  should  provide  general 
recommendations  that  should  be  taken 
to  reduce  contamination  and 
unnecessary  radiation  exposure  in 
dealing  with  incidents,  and  that  this 
information  could  be  used  by  the 
general  licensee  in  a  manner  similar  to 
Material  Safety  Data  Sheets,  used 
routinely  by  many  industrial  facilities. 

Response:  The  general  license  is 
based  on  the  standard  that  the  device 


can  be  used  safely  by  someone  without 
radiation  protection  training. 
Distributors  are  required  to  provide 
instructions  and  precautions  necessary 
to  assure  safe  installation,  operation, 
and  servicing  of  a  device  on  the  label  or 
in  operating  and  service  manuals 
referenced  on  the  label.  Paragraph 
31.5(c)(5),  which  is  included  in  the 
information  that  the  distributor  must 
also  provide  to  general  licensees, 
requires  the  general  licensee,  in  the 
event  of  a  failure  or  damage  to  a  device, 
to  suspend  operation  of  the  device  until 
it  has  been  repaired  by  or  disposed  of 
by  transfer  to  a  specific  licensee 
authorized  to  do  so.  This  paragraph 
requires  the  general  licensee  to  report 
the  event  to  the  Commission.  If  the 
event  is  likely  to  have  resulted  in 
contamination  of  the  premises  or 
environs,  the  revised  §  31.5(c)(5)  also 
requires  the  general  licensee  to  submit 
a  plan  for  ensuring  that  the  premises 
and  environs  are  acceptable  for 
unrestricted  use.  In  the  imusual  event  of 
damage  to  a  device  involving  significant 
contamination  of  the  premises  and/or 
environs,  the  general  licensee  should 
consult  with  the  distributor  or  other 
person  with  the  appropriate  training  in 
radiation  protection.  Therefore,  beyond 
the  requirements  discussed  here,  the 
Commission  does  not  believe  additional 
instructions  are  needed. 

Comment:  One  commenter  was 
concerned  that  companies  selling 
devices  sell  to  the  individual  researcher 
or  department  within  the  institution  and 
the  institution  is  oftentimes  unaware 
that  the  device  is  in  its  possession.  The 
commenter  claimed  that  only  one  of  its 
six  vendors  routinely  notifies  the 
institution  when  a  new  source  is 
transferred. 

Response:  It  is  the  responsibility  of 
the  licensed  organization  to 
communicate  appropriately  within 
house.  Information  provided  before 
purchase  on  the  requirement  for  a 
"responsible  individual"  should  lead  to 
some  improvement  in  this  area.  It  is  not 
the  distributor's  responsibility  to  ensure 
that  all  appropriate  persons  within  the 
general  licensee's  organization  are 
informed. 

Comment:  There  was  particular 
concern  about  the  proposed  requirement 
to  provide  information  on  options  for 
disposal  and  estimated  costs  of  disposal. 
The  primary  reason  stated  was  that 
disposal  availability  and  costs  for 
disposal  change  continually  and  any 
estimated  costs  are  likely  to  be 
meaningless  at  the  actual  time  of 
disposal.  This  is  considered  particularly 
problematic  for  devices  with  useful 
lifetimes  of  30  or  more  years,  and  for 
devices  containing  Am-241  because 


there  is  no  viable  disposal  option.  One 
commenter  stated  that  the  information 
would  likely  be  wrrong  and  misleading. 
It  was  also  pointed  out  that  disposal 
costs  are  not  required  to  be  given  to  a 
specific  licensee. 

Response:  The  commenters  are  correct 
in  that  the  costs  of  disposal  may  change 
dramatically  between  purchase  and 
ultimate  disposal,  particularly  for 
devices  with  long  lifetimes.  The 
distributor  can  only  provide  current 
information  and  indicate  that  it  could 
change  considerably  by  the  time  of 
disposal.  The  Commission  believes  that 
this  amount  of  information  should  be 
made  available  to  the  purchaser  in  spite 
of  the  uncertainties  in  the  idtimate  cost 
of  disposal.  Some  information  about  the 
situation  needs  to  be  provided  even  in 
the  case  of  Am-241.  In  some  cases,  the 
distributor  can  agree  to  take  back 
devices.  Customers  should  be  able  to 
assume  that  there  is  always  some 
uncertainty  whether  they  will  be  around 
to  fulfill  that  promise. 

Comment:  "There  were  questions 
concerning  how  compliance  with  the 
requirement  can  be  shown  and 
specifically  whether  there  would  have 
to  be  written  proof  to  demonstrate  that 
each  customer  has  been  informed.  One 
of  the  distributors  recommended  that  a 
validation  form  be  sent  along  with 
§  31.5  to  end  users  purchasing  devices, 
requiring  the  user  to  sign  the  form 
indicating  they  had  received,  read, 
understood,  and  would  comply  with  the 
regulation(s)  provided,  because  people 
have  a  much  greater  tendency  to  read 
and  comply  with  something  if  they  must 
put  their  signature  to  it.  Another  option 
suggested  was  for  the  distributor  to 
provide  a  registration  type  card,  similar 
to  warranty  registration  cards,  that 
would  be  sent  to  the  regulator  rather 
than  the  distributor. 

Response:  Although  some  distributors 
may  find  a  system  using  a  validation 
card  effective  in  conununicating  with 
their  customers,  the  Commission 
believes  requiring  this  extra 
documentation  for  all  distributors  may 
not  be  justified  and  that  some  would 
find  this  burdensome.  Which  method  of 
providing  disclosure  information  is 
most  efficient  and  effective  is  likely  to 
vary  amongst  different  businesses.  If  a 
particular  distributor  finds  that  it  is 
appropriate  for  their  organization  to  get 
a  signed  card  back  fi-om  its  customers  to 
ensure  compliance,  they  may  chose  to 
do  this.  The  Commission  will  not 
require  vmtten  proof  to  verify  that  each 
customer  has  received  the  required 
information  before  deciding  to  purchase 
a  device.  NRC  inspectors  have  a  variety 
of  means  at  their  disposal  for 
determining  compliance,  including 


reviews  of  the  written  material  that  the 
distributor  provides  to  the  general 
licensee,  conducting  interviews  with  the 
distributor's  staff,  and  sampling  the 
distributor's  customers  if  necessary. 

On  the  option  of  a  registration  type 
card  provided  by  the  distributor  and 
sent  by  the  general  hcensee  to  the 
regulator,  the  Commission  believes  at 
this  time  that  this  will  not  be  cost 
effective.  There  could  be  considerable 
cost  resulting  from  reconciliation  of 
quarterly  transfer  report  information 
with  the  cards  received  from  general 
licensees  and  followup  when  general 
licensees  fail  to  send  in  the  card. 

Comment:  A  few  commenters  were 
concerned  over  the  amount  of 
paperwork  "thrown  at  a  proposed 
customer."  One  suggested  that  §  31.5  is 
critical  for  review  before  the  sale,  but 
that  additional  information  could  be 
provided  with  the  product  at  time  of 
delivery.  It  was  suggested  that  the 
distributor  may  be  better  able  to 
accomplish  the  communication  of 
necessary  information,  if  they  could 
indicate  that  further  regulatory 
requirements  are  specified  with  the 
delivery  of  the  product.  The  exit  sign 
distributors,  although  suggesting  that 
exit  signs  be  removed  from  §  31.5  and 
put  into  a  separate  provision,  were 
concerned  that  their  customers  found  it 
particularly  difficult  to  understand  the 
regulations.  At  the  public  meeting  on 
October  1,  1999,  they  pointed  out 
specifically  that  some  of  the  provisions 
in  §  31.5  do  not  apply,  and  even  the  tide 
of  the  section  doesn't  include  reference 
to  that  tjrpe  of  device. 

Response:  A  few  changes  have  been 
made  in  the  final  rule  to  help  reduce 
confusion  on  the  part  of  exit  sign  users, 
as  well  as  address  others'  concerns 
about  the  amount  of  information  to  be 
provided  prior  to  sale.  The  title  of  §  31.5 
has  been  changed  to  be  more  inclusive 
of  all  the  devices  covered.  It  may  have 
been  an  added  cause  of  confusion  that 
exit  signs  did  not  fall  into  the  shorter 
title.  The  provisions  to  provide  copies  of 
§  31.5  or,  in  the  case  of  Agreement  State 
customers,  comparable  Agreement  State 
regulations,  have  been  changed  to  allow 
specific  paragraphs  not  applicable  to  a 
particular  device  to  be  omitted.  Also,  a 
provision  (§  32.51a(c))  has  been  added 
that  would  provide  some  flexibility  to 
distributors  for  properly  informing  their 
customers.  Distributors  would  have  to 
receive  Commission  approval  before 
using  a  substitute  to  the  prescribed 
information.  One  might,  as  suggested, 
provide  a  more  simply  stated  summary 
of  regulatory  requirements  in  sales 
information  and  provide  actual  copies 
of  regidations  at  transfer. 


In  addition,  the  Commission  staff  has 
added  another  pamphlet  designed  as 
guidance  specifically  for  self-luminous 
exit  sign  users  as  Appendix  L  to  the 
final  version  of  NUREG-1556,  Vol.  16, 
"Consolidated  Guidance  about  Material 
Licenses:  Program-Specific  Guidance 
about  Licenses  Authorizing  Distribution 
to  General  Licensees."  to  be  published 
shorUy.  It  may  be  used  by  NRC,  the 
Agreement  States,  or  the  distributors  of 
exit  signs  as  information  for  users. 

Comment:  One  commenter  questioned 
the  value  of  indicating  a  person's  name 
instead  of  the  tide  "Director"  for  a 
contact  at  an  Agreement  State  regulatory 
agency.  The  commenter  indicated  that 
at  least  one  of  the  Agreement  States  had 
asked  that  the  state  director's  name  not 
be  used  in  quarterly  reports  and 
suggested  that  the  same  information  be 
provided  to  customers. 

Response:  In  §  32.51a(b),  the  title  has 
been  added  as  an  alternate  to  the  name 
of  an  individual  as  a  contact  at  an 
Agreement  State  regulatory  agency.  A 
particidar  agency  may  prefer  the  use  of 
a  tide  in  lieu  of  an  individual's  name 
whose  position  may  change. 

Comment:  There  were  three  issues 
that  commenters  wanted  clarified:  (1) 
The  fact  that  the  specific  sections  of  the 
regidations  included  in  the  information 
to  be  provided  does  not  match  the 
applicable  requirements  mentioned  in 
§  31.2;  (2)  how  the  services  that  can  only 
be  performed  by  a  specific  licensee  are 
determined;  and  (3)  the  alternative  of 
providing  NRC's  regulations  to 
customers  in  Agreement  States  is  not  as 
clear  in  the  proposed  text  as  in  the 
existing  rule. 

Response:  On  the  first  of  these  issues, 
the  portions  of  the  regulations  which 
must  be  provided  to  customers  are  those 
considered  most  important  for  the 
general  licensees  to  be  aware  of.  The 
required  sections  are  not  all  inclusive  of 
sections  of  the  regulations  that  may 
apply.  However,  §§31.2  and  31.5(c)(10) 
make  reference  to  the  other  applicable 
regulations. 

On  the  second  issue,  §  32.51  requires 
an  applicant  for  a  license  to  distribute 
devices  for  use  under  §  31.5  to  provide 
information  about  labeling,  including 
instructions  and  precautions  to  assure 
safe  use  and  installation,  operation  and 
servicing  of  the  device.  It  also  requires 
the  applicant  to  propose  whether  the 
general  licensee  can  perform  certain 
testing  procedures.  This  application 
process  is  where  the  details  of  which 
activities  can  be  performed  by  the 
general  licensee  or  must  be  performed 
by  a  specific  licensee  are  determined  for 
a  particular  device.  The  Commission 
believes  it  is  easier  to  specify  what 
services  oidy  the  specific  licensee  can 


79178         Federal  Register/ Vol.  65,  No.  243 /Monday,  December  18,  2000/Rules  and  Regulations 


perfonn,  rather  than  what  the  general 
hcensee  is  allowed  to  do. 

On  the  third  issue,  the  Commission 
believes  these  options  are  clear  but 
further  clarifying  language  has  been 
added. 

Section  32.52(a)  and  (b) — Proposed 
revision  to  add  the  following 
information  to  the  existing  quarterly 
transfer  reporting  requirement:  the  serial 
nimiber  and  model  nimiber  of  the 
device;  the  date  of  transfer;  indication  if 
device  is  a  replacement,  and  if  so,  the 
type,  model  number,  and  serial  niunber 
of  the  one  returned;  name  and  license 
number  of  reporting  company;  and  the 
specific  reporting  period.  Also,  the 
general  licensee  address  is  specified  as 
the  mailing  address  for  the  location  of 
use  of  the  generally  licensed  device. 

The  name  and  pnone  number  of  the 
person  identified  by  the  general  licensee 
as  having  knowledge  of  and  authority  to 
take  required  actions  to  ensure 
compliance  with  the  appropriate 
regulations  and  requirements  replaces 
the  name  and/or  position  of  a  simple 
contact  between  the  Commission  and 
the  general  licensee.  Also,  a  form  (NRC 
Form  653)  will  be  provided  for  use  in 
making  these  reports.  However,  the  use 
of  the  form  is  not  required  as  long  as  the 
report  is  clear  and  legible  and  includes 
all  of  the  required  information. 

Comment:  The  distributors  who 
commented  were  concerned  about  the 
difficulty  of  identifying  a  replacement 
device.  They  noted  that  the  replaced 
device  may  be  returned  long  after 
obtaining  another.  If  the  distributors 
were  required  to  include  the 
information  pertaining  to  the  replaced 
device  in  the  transfer  report,  in 
anticipation  of  its  return,  the  replaced 
device  would  be  deleted  from  NRC's 
database,  although  it  may  never  be 
returned.  They  claimed  that  adding  the 
tracking  of  which  device  replaces 
another  device  to  their  recordkeeping 
would  be  burdensome.  One  of  the 
Agreement  States  had  a  similar 
comment  and  suggested  that  the  report 
include  information  on  the  device 
returned  regardless  of  whether  or  not  it 
was  replaced. 

Response:  The  Commission  agrees 
that  identifying  when  a  device  replaces 
another  and  reporting  the  receipt  and 
transfer  of  both  devices  in  the  same 
quarterly  report  is  impractical.  The  final 
rule  has  been  changed  to  remove  the 
replacement  process  as  a  determinant 
for  which  transfers  (by  general 
licensees)  or  receipts  (by  distributors) 
must  be  reported.  The  final  rule  requires 
the  distributors  to  include  information 
on  all  devices  received  from  general 
licensees.  "Indication  if  device  is  a 
replacement,  and  if  so,  the  type,  model 


number,  and  serial  number  of  the  one 
returned,"  is  replaced  by,  "For  devices 
received  from  a  general  licensee,  *   *   * 
the  identify  of  the  general  licensee  by 
name  and  address,  the  type,  model 
number,  and  serial  number  of  the  device 
received,  the  date  of  receipt,  and,  in  the 
case  of  devices  not  initially  transferred 
by  the  reporting  licensee,  the  name  of 
the  manufacturer  or  initial  transferor." 

Comment:  One  commenter  was 
concerned  that  there  was  no  definition 
of  the  term  "intermediate  person" 
defined  in  any  of  the  regulations.  He 
understood  that  intermediate  persons 
referred  to  general  licensees  who  receive 
a  radioactive  device  but  are  not  the 
ultimate  user  and  that  it  does  not  refer 
to  holders  of  materials  licenses  to 
receive  and  redistribute  general  license 
devices. 

Response:  The  commenter  is  correct 
in  this  interpretation.  Some  distributors 
and  redistributors  apparently  have 
misinterpreted  this  requirement  in  the 
past.  The  Commission  believes  that  the 
new  wording  of  §§  31.5(c)(9).  32.51a  and 
32.52  should  help  to  clarify  this  issue; 
therefore,  a  definition  is  not  needed. 
Redistribution  is  not  allowed  under  the 
general  license,  except  that  an 
intermediate  person  may  possess  the 
devices  at  their  intended  place  of  use. 
However,  a  warehouseman  may  be 
exempt  from  licensing  under  §  30.13  to 
the  extent  that  they  temporarily  store  a 
device  being  transferred  to  a  general 
licensee  known  to  the  initial  distributor. 
This  exemption  would  not  allow  a 
warehouseman  to  stock  devices  for 
future  sale. 

Comment:  One  commenter  said  that 
the  distributors  should  be  told  that  the 
institution  is  the  general  licensee  and 
not  the  individual  researcher  or 
department  within  the  institution. 

Response:  In  the  case  of  universities, 
the  general  license  is  provided  to  the 
educational  institution,  an  individual 
working  for  a  university  is  not  a  general 
licensee.  Thus,  the  distributor  should 
not  list  an  individual  researcher  as  the 
general  licensee. 

Comment:  An  Agreement  State  said 
that  the  report  should  specify  the  type, 
model,  and  serial  numbers  of  the  device, 
source  holder,  and  source,  as 
appropriate,  noting  that  many  devices 
have  multiple  (different)  serial  numbers 
used  to  identify  the  various 
components.  The  concern  was  that  any 
of  these  numbers  could  be  reported  by 
themselves  at  different  times  leading  to 
mis-identification  of  transfers,  returns, 
and  deliveries.  They  concluded  that  all 
numbers  associated  with  a  device 
should  be  reported. 

Response:  Each  device  should  have  a 
device  serial  number.  As  noted,  devices 


may  have  multiple  soiu-ces  and  some 
have  their  sources  changed  routinely. 
This  rule  is  intended  to  allow  the 
Commission  to  keep  track  of  individual 
devices  distributed  in  the  future,  and 
those  already  in  use  that  are  subject  to 
registration.  Although  a  separate  source 
housing  will  be  required  to  have  a 
source  serial  number,  the  Commission 
believes  that  the  extra  reporting 
necessary  to  keep  track  of  all  source 
serial  numbers  is  not  cost  effective  at 
this  time.  There  would  be  many  source 
replacements  to  report.  In  the  unusual 
event  of  finding  an  intact  source  outside 
of  the  device,  the  source  could  usually 
be  traced  back  to  the  general  licensee 
through  the  distributor.  Also,  sources 
that  are  readily  separable  from  the 
device  for  replacement  pin^oses,  often 
contain  short-lived  nuclides  which 
present  relatively  low  risks. 

Comment:  One  commenter  made  the 
following  statements  concerning 
reporting  the  specific  location  of  use 
rather  than  the  mailing  address  of 
location  of  use,  or  identifying  the 
precise  physical  location:  "This  is  'nice 
to  have'  information  if  the  agency 
intends  to  routinely  inspect  the  facility. 
We  believe  the  burden  of  locating  the 
device  should  fall  on  the  general 
license.  If  the  general  licensee  cannot 
locate  a  device  in  a  timely  manner,  it 
should  be  presumed  'lost'  and  the 
appropriate  fine  would  be  in  order." 

Response:  The  Commission  agrees. 
The  distributor  may  have  difficulty 
obtaining  this  information.  The  device 
could  later  be  moved,  in  which  case,  the 
information  the  NRC  has  would  become 
incorrect.  Having  to  report  moves 
within  building(s)  at  the  same  address 
would  not  be  justified.  The  mailing 
address  for  location  of  use  continues  to 
be  the  only  required  information  on  the 
location  of  use.  An  exception  to  that, 
however,  has  been  added  only  if  the 
address  reported  is  not  directly 
associated  with  the  location  of  use, 
because  there  is  no  maiUng  address  for 
the  location  of  use,  such  as  on  a 
pipeline. 

Comment:  One  of  the  distributors  at 
the  public  meeting  pointed  out  that 
sometimes  labels  are  changed  on  a 
device  making  information  the 
Commission  has  incorrect.  This  can 
happen  in  a  source  changeout  if  the 
radionuclide  or  activity  is  different  (not 
just  because  of  decay)  and  in  the  case 
where  the  distributor  uses  the  same 
serial  number  for  the  device  and  source. 
The  question  was  raised  as  to  whether 
the  distributor  should  report  these 
changes.  It  was  also  noted  that,  on 
occasion,  the  change  of  a  source  could 
even  change  whether  registration  is 
required. 
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Response:  The  Commission  agrees 
that  the  distributors  should  report  any 
changes  to  the  device  to  accurately 
maintain  accountability  of  the  device. 
Only  service  providers,  who  are 
specifically  licensed  to  change  the 
information  on  the  label  which  is 
required  xmder  §  32.51,  are  allowed  to 
do  so.  The  service  providers  should 
report  these  changes  to  the  NRC  or 
Agreement  State.  The  final  rule  has  been 
changed  to  require  this  of  §  32.51 
licensees.  This  information  will  include 
the  old  and  new  information  regarding 
the  device.  However,  many  service 
providers  are  not  distributors  licensed 
under  §  32.51.  and  licensing  action  will 
be  necessary  to  get  all  changes  reported. 

Comment:  One  of  the  distributors 
urged  the  NRC  to  move  quickly  toward 
allowing  electronic  submission  of 
quarterly  reports. 

Response:  The  Commission  is 
exploring  a  means  for  the  quarterly 
report  data  to  be  submitted 
electronically. 

Section  32.52(c) — Proposed  revision 
was  to  add  to  the  recordkeeping 
requirements,  information  on  final 
disposition  of  devices  and  significantly 
extend  the  retention  period  for 
recordkeeping  concerning  transfers. 

Comment:  One  of  the  custributors 
thought  that  extension  of  recordkeeping 
was  luinecessary,  because  the  same 
information  would  be  submitted  in 
quarterly  transfer  reports.  This 
commenter  also  asserted  that 
maintaining  the  records  would  not  be  as 
simple  as  assumed  by  the  Commission, 
stating  that  long  term  retention  of 
records  to  meet  a  regulatory  requirement 
requires  more  rigorous  systems, 
procedures,  and  training  than  are 
necessary  to  meet  normal  business 
needs  and  involves  commensurately 
greater  time  and  costs. 

Response:  Under  the  proposed  rule, 
long  term  retention  would  have  been 
required  of  all  the  information  required 
in  the  reports  and  additional 
information  on  final  disposition  of 
returned  devices.  As  the  final  rule 
requires  information  to  be  reported  on 
all  devices  received,  there  is  no  need  for 
long  term  retention  of  records  or  for 
specifying  information  on  final 
disposition  of  retiirned  devices.  Instead, 
the  retention  period  is  reduced  fi-om  5 
years  after  the  reported  event  to  3  years 
after  the  reported  event.  Three  years 
should  be  adequate  to  cover  the  time 
from  the  transfer  through  the  time 
reported,  time  for  NRC  to  record  the 
information,  and  time  for  NRC  to  verify 
and  correct  any  inconsistencies  or 
obtain  clarification  from  the 
distributors.  The  rule  also  revises  the 
content  of  recordkeeping  requirements 


by  specifying  that  information 
supporting  the  revised  reports  needs  to 
be  retained. 

There  were  no  comments  on 
§  32.51a(d),  which  was  redesignated 
§  32.51a(e)  in  the  final  rule. 

C.  Comments  on  Compatibility  Category 
for  Agreement  States 

Comment:  Most  of  the  distributors 
who  commented  presented  considerable 
argument  that  Compatibility  Category  C 
was  not  appropriate  because  of 
significant  direct  transboundary 
implications.  They  strongly  urged  that 
§§31.5  and  31.6,  be  made  Compatibility 
Category  B.  One  commenter  suggested 
that  Category  A  might  be  appropriate 
saying  that  the  loss  or  non- 
accoimtability  of  radioactive  material  is 
a  serious  matter  that  is  contrary  to  the 
basic  principles  of  radiation  saifety.  Two 
of  the  commenters  stated  that  the  time 
radiation  safety  personnel  spend 
attempting  to  comply  with  any 
Agreement  States'  unique  versions  of 
§§  31.5  and  31.6  is  directly  at  the 
expense  of  efforts  that  are  meaningful  to 
product  safety,  training,  following  up 
with  customers  who  have  not  returned 
devices,  etc.  One  commenter  concluded 
that  consistency  in  the  regulations 
significantly  improves  the  chance  of 
compliance  by  both  the  end  user  and 
the  distributor,  thereby  increasing 
safety. 

These  distributors  presented  a 
number  of  arg\unents  for  consistent 
regulations,  noting  that  a  few  States 
have  required  specific  licensing  for 
these  devices.  One  commenter  stated 
that  Agreement  States  are  in  essence 
voiding  other  Agreement  States  sealed 
source  and  device  registry  reviews  and 
technical  positions.  Many  complained 
about  the  difficulty  of  staying  current  on 
all  jurisdictions'  regulations.  There  is  no 
mechanism  in  place  for  someone  who  is 
not  a  licensee  in  a  particular  state  to  be 
made  aware  of  any  changes  of  staff  and 
rules. 

The  case  of  a  recent  rulemaking  by  the 
State  of  New  York  was  discussed.  Under 
the  regulations  that  are  New  York's 
current  version  of  §  31.5,  certain  devices 
(gamma  gauges,  Sr-90,  transuranics) 
may  no  longer  be  possessed  under  a 
general  license  within  the  State  of  New 
Yotk.  This  change  affects  customers  in 
New  York  who  have  been  required  to 
apply  for  and  obtain  specific  licenses  for 
these  gauges.  Distributors  are  affected  in 
terms  of  providing  additional  customer 
support  for  licensing,  assuring 
shipments  don't  occur  before  specific 
license  verification,  and  added 
recor(Mteeping.  In  addition,  there  is 
another  seemingly  imintended,  but  real 
consequence  of  permitting  different 


Agreement  State  versions  of  §  31.5.  In 
non-Agreement  States,  distributors  and 
other  servicers  provide  gauge  service  to 
end  users  under  §  31.6.  This  permits 
work  under  the  detailed  terms  of  their 
specific  license  for  gauge  service,  issued 
by  an  Agreement  State,  without  needing 
to  apply  for  a  specific  license  fix)m  NRC 
and  without  being  required  to  work 
under  the  reciprocity  provision  in  10 
CFR  150.20.  Like  most  other  Agreement 
States,  New  York  regidations  contain  a 
provision  similar  to  §  31.6;  however, 
with  New  York's  new  version  of  §  31.5. 
their  regulation  comparable  to  §  31.6  no 
longer  authorizes  distributors  or 
servicers  licensed  by  NRC  or  other 
Agreement  States  to  provide  installation 
or  on-going  service  to  New  York  end 
users  of  some  gauges.  New  York's 
version  of  reciprocity  requires  filing  for 
permission  a  minimum  of  7  days  in 
advance  of  the  activity  and  is  limited  to 
30  days  of  work  per  calendar  year. 
Because  there  are  distributors' 
employees  who  live  and  report  to  work 
on  a  daily  basis  at  end-user  sites  in  New 
York  State,  these  reciprocity  provisions 
are  too  restrictive  to  be  useful  on  an 
ongoing  basis.  As  a  result,  some  of  the 
distributors  and  other  servicers  will  be 
required,  in  order  to  continue  to  offer 
service  to  all  customers,  to  apply  for  a 
specific  license  from  the  State  of  New 
York,  even  though  they  already  have 
specific  licenses  issued  by  NRC  or 
Agreement  States  that  were  designed  to 
regulate  their  installation  and  service 
activities  throughout  the  country.  If 
§  31.5  is  designated  Category  C 
compatibility  and  other  Agreement 
States  eliminate  the  general  license  for 
certain  gauges,  those  states  and  the  out- 
of-state  service  providers  working 
within  those  states  will  be  involved  in 
the  time-consuming  process  of 
negotiating  new  specific  licenses  (in 
duplication  of  existing  licenses). 

Response:  The  Commission  agrees 
that  there  are  significant  transboundary 
implications  of  these  regtilations.  The 
compatibihty  requirements  for  §§  31.5 
and  31.6  are  being  made  a  Category  B. 
After  the  Agreement  States  make  the 
required  changes  to  their  regulations  (in 
about  three  years),  the  distributors'  and 
other  servicers'  problems  with 
reciprocity  for  servicing  will  be 
eliminated.  There  will  be  limited 
possible  changes  in  various  regulations 
for  distributors  to  keep  up  with,  such  as 
fee  amounts.  Although  Part  170 
provisions  are  not  amongst  the 
regulations  which  must  be  provided  to 
customers,  it  is  expected  that 
distributors  will  be  asked  and  will 
inform  customers  on  the  amount  of  fees. 
In  implementing  the  Agreement  State 
Program  through  the  regulations  in  10 
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CFR  part  150  in  1962,  the  Commission 
(then  AEC)  stated:  "The  Commission's 
decision  not  to  exercise  its  authority  to 
license  the  transfer  of  products 
containing  atomic  energy  materials 
(other  than  products  designed  for 
distribution  to  the  general  pubhc)  is 
based  on  the  assumption  that  agreement 
States  will  maintain  continuing 
compatibility  between  their  programs 
and  Commission  programs;  and  that 
procedures  will  be  devised  assuring 
reasonable,  reciprocal  recognition  of 
licenses  and  licensing  requirements 
among  such  States  and  the 
Commission."  This  will  unfortimately 
require  a  number  of  Agreement  States  to 
revise  existing  registration  programs; 
however,  the  Commission  beUeves 
consistency  of  regulations  in  this  area  is 
very  important  to  improve  the 
effectiveness  of  the  general  Ucense 
program. 

Comment:  One  Agreement  State 
thought  that  the  supplementary 
information  was  imclear  on  how  general 
licensees  in  Agreement  States  must 
demonstrate  that  they  can  account  for 
devices  and  are  knowledgeable  of  the 
applicable  requirements;  specifically, 
that  it  did  not  say  if  NRC  intends  to 
request  that  Agreement  States  keep  track 
of  general  licensees  and  individual 
devices.  Because  establishing  a  tracking 
system  is  a  significant  undertaking,  they 
recommended  that  NRC  clarify  its 
expectations  of  the  Agreement  States. 

Response:  For  there  to  be  complete 
accoiuitabibty  for  devices  and  the 
ability  to  trace  orphaned  devices  to 
responsible  parties,  tracking  by  all 
jurisdictions  will  be  necessary.  If  NRC 
were  to  develop  a  National  Database  in 
the  future,  Agreement  States  woidd 
have  to  provide  detailed  data  for  general 
licensees  and  devices  in  their 
jurisdictions.  In  addition,  with  all 
reporting  requirements  necessary  for 
keeping  track  of  individual  devices 
being  Compatibility  Category  B,  the 
necessary  information  will  be  required 
to  be  provided  by  all  licensees  in  the 
futiue.  It  is  expected  that  if  a 
jurisdiction  requires  information  to  be 
reported,  it  would  keep  and  make  use  of 
that  information. 

Other  Comments  Concerning 
Transboundary  Activities 

Comment:  One  commenter 
recommended  that  supplementary 
information  for  the  fined  rulemaking 
explicitly  describe  the  conditions  imder 
which  an  Agreement  State  licensee 
would  be  allowed  to  use  a  portable 
generally  licensed  device  in  an  area  of 
NRC  jurisdiction. 

Response:  Although  there  is  no 
reciprocity  for  general  licenses,  the 


general  license  in  §  31.5  applies 
automatically  without  application  for 
license  or  other  permission  as  long  as 
the  device  has  been  manufactured  or 
distributed  by  an  appropriate  specific 
licensee  and  obtained  in  an  authorized 
manner.  The  user  of  a  portable  device  in 
NRC  jurisdiction  would  be  using  the 
authority  of  §  31.5  and  would  be  subject 
to  NRC  regulation.  However,  the  NRC 
would  not  require  registration  of  a 
device  used  in  NRC  jiu'isdiction  by  a 
company  located  in  another 
jurisdiction,  as  the  registration  is  based 
on  the  address  of  the  primary  place  of 
storage.  The  NRC  would  be  relying  on 
the  Agreement  State  to  have  appropriate 
controls  in  place  under  equivalent 
regulations  to  ensure  accountability  for 
the  device.  An  additional  provision  has 
been  added  to  §  31.5(c)(13)  to 
specifically  exclude  from  the 
registration  requirement  Agreement 
State  general  licensees  using  a  device 
temporarily  in  NRC  jurisdiction.  This 
provision  limits  the  time  this  exclusion 
is  applicable  to  less  than  180  days  in 
any  calendar  year.  This  is  consistent 
with  the  reciprocity  provision  for 
specific  licensees  in  §  150.20  and  is 
intended  to  avoid,  for  example,  the 
situation  of  a  general  licensee 
purposefully  storing  a  device  normally 
used  in  NRC  jimsdiction  in  another 
jurisdiction  to  avoid  NRC  registration. 

Comment:  There  was  comment  on 
whether  portable  and  "mobile  fixed" 
gauges  should  be  allowed  under  a 
general  license.  An  Agreement  State 
commenter  stated  that  there  are  obvious 
transboundary  implication  to  this 
practice  and  reciprocal  recognition  of 
the  general  license  is  not  provided  (and 
should  not  be).  Another  Agreement 
State  supported  limiting  portable  and 
"mobile  fixed"  gauges  to  specific 
license  only. 

Response:  The  Commission  believes 
that  it  is  reasonable  for  each  jimsdiction 
to  allow  the  use  of  portable  or  "mobile 
fixed"  devices  under  a  general  license 
within  its  jimsdiction  that  are  being 
regulated  by  another  jurisdiction.  This 
should  be  particularly  true  with  the 
regulations  in  §  31.5  a  Compatibility 
Category  B.  Each  jimsdiction  relies  on 
the  others  in  approving  devices  for  use 
under  a  general  license. 

Timing  of  Adoption  of  Requirement  for 
Augmented  Material  Transfer  Reports 

Comment:  The  three  Agreement  States 
that  commented  all  opposed  an 
accelerated  implementation  by  the 
Agreement  States,  favoring  the  normal 
three  years.  However,  one  referred  ordy 
to  the  difficulty  of  having  all  of  the 
States  revise  their  regulations.  Another 
discussed  the  difficulty  of  developing 


an  infrastructure  (a  state  registration 
program)  which  may  not  already  exist. 
This  commenter  did  indicate  that,  if 
necessary,  they  could  apply  appropriate 
license  conditions  for  their  several 
distributors. 

Response:  The  proposal  for 
accelerated  adoption  of  the  Agreement 
States  was  oidy  for  updating 
distributors'  material  transfer  reporting 
requirements.  It  is  assumed  that  this 
would  likely  be  done  by  applying 
license  conditions,  if  required  to  do  so 
quickly.  The  States  would  still  have  the 
normal  three  years  to  implement  a 
registration  program  and  to  make 
changes  to  their  regulations.  The 
Commission  would  like  to  start  getting 
the  additional  information  from  all 
jurisdictions  as  soon  as  possible. 
Because  the  new  reporting  requirements 
include  all  the  necessary  information 
that  was  required  previously,  it  will  not 
be  a  problem  for  States  to  start  receiving 
the  augmented  material  transfer  reports 
before  revising  their  rules  or 
implementing  a  registration  program. 
The  Commission  is  requiring  that  the 
Agreement  States  require  their 
distributors  to  make  their  material 
transfer  reports  consistent  with  this  rule 
6  months  after  the  effective  date  of  this 
rule. 

D.  Comments  on  Specific  Questions 
Posed 

1.  The  Commission  seeks  comment  on 
whether  the  registration  requirement 
should  include  a  provision  that  would 
require  the  general  licensee  to  complete 
registration  by  a  certain  time,  whether 
or  not  the  NRC  requests  registration. 

Comment:  There  were  about  equal 
responses  for  and  against  such  a 
provision.  A  non-Agreement  State 
wanted  registration  to  be  completed  in 
30  days  after  receipt.  One  commenter 
noted  that  general  licensees  will  have 
difficulty  knowing  whether  the 
registration  requirement  applies  to 
them.  They  stated  that  it  would  be 
inappropriate  to  cause  general  licensees 
to  attempt  to  register  unnecessarily  and 
that  registration  should  be  a  response  to 
an  NRC  or  Agreement  State  directive 
based  on  agency  assessment  of  the 
devices  received.  Another  argument 
against  was  that  if  an  entity  is  unaware 
that  a  device  should  be  registered 
because  they  have  not  been  notified  by 
a  manufacturer,  distributor,  NRC  or 
Agreement  State,  it  would  be  unfair  to 
impose  a  penalty  on  them.  One  of  those 
presenting  this  view  stated  that  the 
burden  for  the  initial  implementation 
should  not  be  placed  on  the  general 
licensee,  but  should  be  on  the  NRC, 
associated  Agreement  State,  or  the 
specific  licensee  distributor. 
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Response:  Although  there  may  be 
some  general  licensees  for  which  the 
NRC  does  not  have  current  name  and 
address  information  and  who  may  not 
get  registered,  the  Commission  has 
decided  not  to  add  a  requirement  that 
the  general  licensee  complete 
registration  by  a  certain  time,  whether 
or  not  the  NRC  requests  registration. 
The  NRC  will  rely  instead  on  its  process 
of  specifically  requesting  the  general 
licensee  to  register  those  sources  and 
devices  to  which  the  registration 
requirement  applies.  No  change  has 
been  made  to  the  proposed  rule. 

2.  The  Commission  requests  conunent 
on  whether  it  is  appropriate  for  new 
devices  obtained  by  registrants  to  be 
registered  when  the  annual 
reregistration  is  carried  out  without  the 
NRC  having  earlier  contact  after 
additional  devices  are  received.  Earlier 
contact  could  be  made  either  by  an 
acknowledgment  by  NRC  to  the  user  or 
by  a  required  response  from  the  general 
licensee  to  account  for  the  additional 
device(s). 

Comment:  There  was  a  mix  of 
responses  to  this  question.  Three 
commenters,  including  two  States, 
would  like  to  see  earlier 
acknowledgement.  The  other  two  States 
that  commented,  as  well  as  a  couple  of 
general  licensees,  thought  it  was  logical, 
efficient,  and  effective  to  add  new 
devices  at  the  time  of  reregistration. 

Response:  The  Commission  believes 
that  updating  at  time  of  reregistration  is 
adequate,  and  that  the  additional 
paperwork  of  reporting  receipts  in  the 
interim  is  not  justified.  No  change  has 
been  made  from  the  proposed  rule. 

3.  The  Commission  solicits  comment 
on  whether  general  licensees  should  be 
required  to  assign  a  backup  responsible 
individual  (BRI). 

Comment:  Two  commenters 
supported  the  addition  of  a  requirement 
for  a  backup  responsible  individual. 
Many  others  were  against  it.  The  main 
concern  of  those  supporting  a  BRI  was 
that  if  the  person  in  that  role  leaves  the 
company,  no  one  else  may  know  about 
the  general  license  and  associated 
requirements.  Those  opposed  thought  it 
was  unnecessary  and  impractical 
especially  in  the  case  of  very  small 
businesses. 

Response:  The  Commission  continues 
to  believe  that  a  requirement  to  appoint 
a  BRI  is  not  appropriate.  It  should  be 
noted  that  the  process  of  appointing  an 
RI  involves  management;  someone  other 
than  the  RI  would  know  that  there  is  a 
general  license  and  associated 
requirements.  As  this  is  a  management 
appointment,  management  would  know 
to  reassign  these  duties  if  the  individual 
leaves  the  organization.  An  employee 


should  not  be  obtaining  a  device  and 
assuming  that  he  can  act  as  the  RI 
without  his  management  being  aware  of 
these  responsibilities. 

4.  The  Commission  seeks  comment  on 
how  best  to  achieve  and  enforce  the 
intent  that  full  disclosure  of  information 
required  to  be  provided  to  general 
licensee  customers  by  distributors  be 
made  early  enough  to  be  considered  in 
a  decision  to  purchase.  For  example: 
Would  it  be  better  to  use  the  words, 
"prior  to  purchase"  in  the  regulatory 
text? 

Comment:  Some  commenters  objected 
to  the  possible  use  of  the  words  "prior 
to  purchase."  Some  expressed  the 
concern  that  "prior  to  transfer"  would 
not  be  adequate  to  achieve  the  objective. 
Most  commenters  talked  about  the 
importance  of  achieving  the  objective  of 
disclosure  before  decision,  without 
commenting  on  the  best  approach.  A 
couple  of  the  commenters  wanted 
written  acknowledgment  that  the 
information  had  been  received  and  read 
before  transfer.  However,  a  couple  of  the 
distributors  thought  it  was  unreasonable 
and  less  effective  to  require  information 
to  be  provided  prior  to  transfer  instead 
of  at  transfer. 

Response:  The  Commission  believes 
the  words,  "prior  to  purchase,"  is 
unnecessarily  restrictive  and  presents 
more  problems  than  "prior  to  transfer." 
Therefore,  the  final  rule  requires  that 
the  required  information  regarding  the 
device  be  provided  to  the  purchaser 
"before  the  device  may  be  tremsferred." 
Although  providing  information  with 
the  device  at  the  time  of  transfer  may, 
in  a  few  cases,  not  always  get  it  to  the 
person  actually  using  the  device,  the 
Commission  believes  that  overall, 
upfront  disclosure  prior  to  transfer  of 
the  device  is  preferable.  The  general 
licensee  personnel  considering  the 
purchase  should  see  the  requirement  for 
appointing  a  "responsible  individual," 
and,  if  they  purchase  the  device,  will 
have  to  provide  the  distributor  the  name 
of  the  person  appointed.  The  final  rule 
also  allows  flexibility  to  the  distributor 
to  use  another  approach  to  disclose  the 
information,  if  approved  by  the 
Commission.  For  example,  if  the 
distributor  believes  that  providing  some 
of  the  detailed  regulatory  text  at  the 
time  of  transfer  would  be  more  effective 
for  his  customers,  he  may  propose  this 
to  the  Commission;  the  Commission 
would  have  to  determine  whether  the 
upft-ont  disclosure  under  the  proposal  is 
adequate. 

5.  The  Commission  seeks  comment  on 
the  advantages  and  disadvantages  of 
implementing  a  national  database  of 
general  licensees  and  their  devices. 


Comment:  There  was  considerable 
support  for  establishing  a  national 
database  but  also  some  concerns  about 
integrity  and  security.  Those  supporting 
a  national  database  pointed  to  the  ease 
of  tracking  the  responsible  parties  when 
abandoned  devices  are  found.  Some 
commenters  thought  it  would  make 
discrepancies  easier  to  reconcile.  Cost 
was  mentioned  as  a  possible  concern  for 
both  a  national  database  and  separate 
databases  in  each  jurisdiction.  Potential 
disadvantages  included  potential 
misuse  by  outsiders.  There  were 
questions  about  who  would  have  the 
authority  to  make  changes,  how  changes 
and  additions  would  be  made,  what 
mechanism  would  be  used  to  ensure 
accuracy  and  completeness,  and  who 
would  pay  the  cost  of  establishing  a 
national  database.  One  Agreement  State 
suggested  that  a  new  database  may  or 
may  not  be  effective  during  the  first  5 
years  of  operation,  based  on  their 
experience,  which  revealed  difficulties 
that  were  overcome  oidy  with  time  and 
experience.  They  stated  that,  they 
would  be  reluctant  to  exchange  their 
existing  database  for  one  introduced  by 
NRC  until  the  new  national  database 
had  been  proven  effective  over  several 
years  at  no  additional  cost  to  the 
regulated  community.  Another 
Agreement  State  indicated  that  it  would 
likely  maintain  its  own  database  to 
support  its  registration  program.  That 
State  thought  that  even  though  a 
national  database  would  be  quicker  in 
tracking  a  device,  there  was  no  urgency 
with  identifying  a  responsible  party, 
once  a  source  is  secured.  It  also  noted 
that  once  a  source  is  smelted  there  is  no 
serial  number  or  similar  information  to 
trace. 

Response:  The  Commission  believes 
that  it  is  best  to  implement  the  new 
database  for  NRC  general  licensees,  use 
it  for  implementing  a  registration 
program,  gain  experience  with  it,  and 
give  consideration  to  expanding  the 
database  at  a  later  date. 

E.  Additional  Comment  on 
Implementation  Issues 

Comment:  One  commenter  asked 
whether  there  is  a  way  for  general 
licensees  to  request  a  list  of  devices  that 
should  be  in  their  possession,  stating 
that  this  would  be  a  great  benefit  to  the 
"responsible  individual"  once  these 
proposed  rules  are  implemented. 

Response:  General  licensees  can  and 
have  contacted  NRC  to  obtain  this  type 
of  information.  They  can  write  to 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  ATTN:  GLTS. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001. 
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Comment:  One  commenter 
reconunended  that  the  NRC  develop  a 
list  of  §  31.5  licensed  devices  and  make 
the  list  readily  available  to  the  public, 
possibly  via  the  NRC  web  site.  The  list 
should  contain  the  manufacturer,  model 
number,  and  brief  description  of  the 
device  and  should  also  state  whether 
the  device  meets  the  registration 
criteria.  This  would  assist  current 
general  licensees  in  identifying  §  31.5 
devices  already  in  their  possession. 

Response:  Information  is  available  on 
the  Internet  on  manufacturers  of 
devices,  model  numbers,  etc.  in  the 
Sealed  Source  and  Device  Registry 
(SSDR)  at  http://www.hsrd.ornl.gov/ 
nrc/ssdr/ssdrindx.htm.  The  electronic 
version  is  not  currently  complete,  but  is 
expected  to  be  complete  relatively  soon. 
The  SSDR  includes  devices  that  are 
generally  licensed,  specifically  licensed, 
and  exempt.  Creating  a  separate  set  of 
information  on  the  Internet  of  devices 
allowed  under  a  general  license  would 
be  a  significant  effort,  and  would  still 
not  allow  the  general  licensee  to 
identify  which  devices  have  been 
received.  The  ciirrent  information  is 
organized  by  name  of  manufacturer  and 
can  provide  additional  information 
about  a  device  if  one  knows  the 
manufacturer  and  model  number. 
However,  the  SSDR  provides  a 
maximiun  activity  that  is  allowed  in  a 
device  and  the  individual  device  may 
have  a  lesser  amount  of  activity.  Thus 
the  SSDR  information  would  not  and 
can  not  allow  one  to  determine  whether 
a  device  is  subject  to  registration. 
However,  the  general  licensee  does  not 
need  to  determine  this  in  advance,  as 
the  NRC  will  contact  the  licensee 
requesting  verification  of  registration 
information.  The  NRC  is  not  assessing  a 
fee  the  first  time  this  request  is  being 
made  for  devices  held  before  the 
registration  requirement. 

F.  Comment  on  Enforcement  and  Civil 
Penalties 

Comment:  One  commenter  asked 
whether  past  inspection  and 
enforcement  history  of  a  specific  license 
may  be  used  to  escalate  the  enforcement 
actions  against  the  general  license  and 
vice  versa.  He  also  asked  if  that  were  the 
case,  is  there  precedence  set  for  these 
actions? 

Response:  The  NRC's  enforcement 
actions  are  guided  by  its  written 
Enforcement  Policy  (General  Statement 
of  Policy  and  Procediue  for  NRC 
Enforcement  Actions,  NUREG-1600). 
The  Enforcement  Policy  encourages 
licensees  to  achieve  a  high  standard  of 
compliance  in  all  regulated  activities. 
The  NRC's  civil  penalty  assessment 
process  considers,  as  one  of  its 


decisional  points,  whether  there  has 
been  any  previous  escalated 
enforcement  action,  regardless  of  the 
activity  area  (Enforcement  Policy, 
Section  VI. B. 2.).  Thus,  in  a  situation 
where  an  entity  holds  both  a  specific 
and  a  general  license,  escalated 
enforcement  action  for  activities 
conducted  imder  one  of  those  licenses 
may  be  considered  in  determining  the 
appropriate  enforcement  action  for 
activities  conducted  under  the  other 
license.  Precedence  is  not  the 
controlling  factor.  Each  enforcement 
action  is  dependent  on  the 
circumstances  of  the  case. 

Comment:  One  commenter  believed 
that  the  civil  penalties  proposed  for  the 
loss  or  unauthorized  disposal  do  not 
reflect  real  safety  implications,  stating 
that,  in  the  case  of  polonium-210  (Po- 
210),  the  safety  hazard  involved  is 
minimal. 

Response:  As  explained  in  the 
statement  of  considerations  for  the 
proposed  rule,  the  change  to  the  base 
civil  penalty  amounts  for  loss  or 
unauthorized  disposal  of  a  sealed  source 
or  device  will  better  relate  the  size  of 
the  civil  penalty  to  the  costs  avoided  by 
the  failure  to  dispose  of  the  soiu-ce  in  an 
authorized  manner.  While  safety 
implications  are  an  important 
consideration,  a  licensee  should  not 
receive  an  economic  benefit  by 
committing  a  violation.  A  separate 
notice,  published  elsewhere  in  today's 
Federal  Register,  establishes  the  new 
civil  penalty  amounts  and  gives  a  more 
complete  explanation.  The  base  civil 
penalties  range  fi'om  $6,000  to  $45,000. 

Comment:  One  commenter  suggested 
'that  the  NRC  was  creating  a  new  class 
of  license.  The  commenter  stated  that 
although  a  license  is  not  required,  there 
are  still  several  requirements  the  user 
has  to  meet  before  getting  the  device, 
that  in  essence  there  are  additional 
prerequisites  that  must  be  accomplished 
by  the  vendor  (distributor)  and  end  user 
before  receiving  the  device.  The 
commenter  also  stated  that  many  of 
these  prerequisites  are  going  to  be 
difficult  to  demonstrate  compliance. 

Response:  General  licenses  are 
established  in  various  Parts  of  Title  10, 
Code  of  Federal  Regulations.  Some 
convey  only  after  certain  requirements, 
such  as  registration,  are  fulfilled;  others 
convey  automatically.  In  some  cases, 
general  licensees  must  obtain  NRC- 
licensed  materials  only  from 
distributors  who  are  specifically 
licensed  to  supply  them.  The  practical 
effect  of  this  restriction  is  that 
distributors  who  wish  to  supply 
materials  to  general  licensees  must 
obtain  a  specific  license  to  do  so,  and 
must  meet  certain  NRC  requirements. 


Thus,  the  Commission  does  not  see  this 
rule  as  creating  a  new  class  of  license. 
Where  licensees  are  required  to 
"demonstrate  compliance,"  such  as  by 
maintaining  records,  that  requirement  is 
specifically  noted  in  the  regulation  or 
the  license.  In  the  absence  of  a  specific 
requirement,  such  as  recordkeeping, 
NRC  inspectors  have  a  variety  of  means 
at  their  disposal  for  determining 
compliance,  including  interviews, 
sampling,  etc. 

Comment:  A  question  raised  at  the 
public  meeting  was:  In  order  for  high 
civil  penalties  to  be  a  deterrent  to 
improper  disposal,  how  do  we  keep  the 
general  licensee  aware  of  the  penalties? 

Response:  A  copy  of  the  Federal 
Register  Notice  stating  the  policy  of 
establishing  separate  civil  penalties  for 
loss,  abandonment,  or  improper  transfer 
or  disposal  is  being  sent  to  current 
§  31.5  general  licensees  along  with  this 
notice.  The  rule  has  been  revised  to 
require  the  distributors  to  also  provide 
a  general  statement  concerning  the 
Enforcement  Policy  of  the  NRC  with 
respect  to  the  improper  disposal  of 
generally  licensed  devices. 

G.  Comments  Outside  the  Scope  of  the 
Rulemaking 

Comment:  One  source  material 
licensee  presented  detailed  concerns 
about  the  exemption  in  §  40.13(c)(5)  for 
depleted  uranium  in  aircraft 
coimterweights,  calling  it  a  parallel 
problem,  with  a  more  immediate  and 
much  larger  potential  for  public 
exposure. 

Response:  The  commenter  has  since 
submitted  a  petition  for  rulemaking 
(PRM-40-28)  to  address  his  concern 
related  to  aircraft  counterweights.  This 
issue  is  outside  the  scope  of  this 
rulemaking  but  will  be  considered  in 
resolving  the  petition. 

Comment:  One  commenter  stated  that 
because  the  purpose  of  these  regulation 
changes  is  to  increase  the  accoimtability 
of  devices,  the  limit  for  Cs-137  that 
requires  registration  should  be  lowered. 
Currently,  some  manufacturers  are 
attempting  to  circxunvent  the  rules  and 
the  interest  of  public  health  and  safety 
by  packaging  or  directing  other  people 
to  repackage  exempt  quantities  of 
radioactive  material.  If  the  proposed 
rule  were  to  state  that  any  quantity  of 
Cs-137,  Co-60,  strontium-90,  Am-241  or 
any  other  transuranic  distributed  under 
§  31.5  would  require  registration,  the 
loophole  that  allows  significant 
quantities  to  be  unaccounted  for  and 
improperly  disposed  of  could  be  closed. 
This  would  still  allow  for  the  use  of 
individual  exempt  quantities  of  material 
to  be  used  as  calibration  or  check 
sources. 
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Response:  The  issue  concerns  the 
improper  use  of  exempt  sources  in 
devices  to  avoid  licensing  imder  §  31.5, 
so  adjusting  registration  criteria  in 
§  31.5  would  not  address  the  problem. 
Thus,  this  issue  is  outside  the  scope  of 
this  rulemaking.  The  Commission  is 
considering  action  regarding  this  issue 
separate  from  this  rulemaking. 

Comment:  One  commenter  was 
concerned  about  the  use  of  the 
provision  in  the  recently  issued  final 
rule  (64  FR  42269;  August  4,  1999), 
providing  for  the  occasional  solicitation 
of  information  fi'om  general  licensees 
stating  that  with  respect  to  small 
business  general  licensees,  these 
solicitations  should  be  conducted  only 
when  absolutely  necessary. 

Response:  With  the  exception  of  the 
first  round  of  registration  to  be 
conducted  under  §31.5(c)(ll),  the 
Commission  is  not  expecting  to  make 
numerous  requests  for  information  from 
general  licensees  under  this  provision 
and  will  give  appropriate  consideration 
to  the  justification  of  any  burden  placed 
on  these  licensees  when  making  such 
requests. 

m  addition,  editorial  changes  have 
been  made  in  the  revisions  to  improve 
the  organization  and  readability  of  the 
regulations  being  revised.  These  types  of 
changes  are  not  discussed  further  in  this 
notice.  A  few  comments  were  received 
concerning  possible  clarifications  of  the 
rule  language.  These  have  been 
considered  in  writing  the  final  rule. 

Availability  of  Detailed  Simunary  of 
Comments 

A  more  detailed  docmnent  that 
presents  all  of  the  comments  sorted  by 
subject  is  available.  This  document  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Single  copies  may  be  obtained  by 
calling  Catherine  R.  Mattsen,  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  Washington,  DC,  20555- 
0001;  telephone  (301)  415-6264;  or  e- 
mail  at  CRM®xu'c.gov. 

Additional  Revisions  in  Final  Rule 

During  the  development  of  plans  for 
implementing  the  revised  regulations, 
some  issues  were  identified  related  to 
the  efficiency  of  the  program.  Some 
minor  changes  have  been  made  in  the 
final  rule  to  improve  the  clarity  of  the 
regulation  and  the  efficiency  of 
implementing  it. 

Section  31.5(c)(5) — It  has  been 
clarified  that,  in  addition  to  the  device 
itself,  any  radioactive  material  no  longer 
within  the  device,  can  only  be 
transferred  to  a  specific  licensee 


authorized  to  receive  it  or  as  otherwise 
approved  by  the  Commission.  Section 
30.41  would  limit  such  transfers; 
however,  it  is  preferable  for  this  point 
to  be  clear  in  §31.5. 

Section  31.5(c)(8)— Paragraph 
31.5(c)(7)  allows  export  of  a  device  in 
accordance  with  part  110.  This  would 
seem  in  conflict  with  the  limited  set  of 
options  for  transfer  in  §  31.5(c)(8).  An 
exception  such  as  already  exists  for 
transfers  under  §  31.5(c)(9)  has  been 
added.  Also,  a  requirement  to  report  in 
the  case  of  export  has  also  been  added 
to  allow  the  NRC  to  update  its  records 
in  the  case  of  disposition  of  the  device 
by  export.  This  is  estimated  to  occur 
rarely  and  add  few  additional  transfer 
reports. 

Before  19^8,  §  31.5(c)(7)  indicated 
that  a  specific  license  was  required  to 
export  devices.  When  part  110  was 
added  to  incorporate  all  the 
requirements  for  import  and  export  of 
nuclear  equipment  and  material, 
§  31.5(c)(7)  was  revised  to  indicate  that 
devices  can  only  be  exported  in 
accordance  with  part  110.  Section 
110.23  provides  a  general  license  to 
export  byproduct  material.  There  are 
restrictions  on  types  and  quantities  of 
materials  and  export  to  certain  coimtries 
is  not  permitted.  This  Section  has  been 
revised  over  time.  Currently,  most,  if  not 
all  devices  under  §  31.5  would  be 
allowed  to  be  exported  under  this 
general  license  without  any  reporting 
requirement.  Because  a  specific  license 
is  no  longer  required,  the  Commission 
would  not  know  when  a  general 
licensee  has  exported  devices.  Thus,  the 
need  to  add  this  circumstance  to  the 
reporting  requirement. 

Section  31.5(c)(9)(i)— The  address  of 
the  transferee  is  specified  as  the  mailing 
address  of  the  transferee  for  location  of 
use.  This  is  a  clarification  and 
consistent  with  the  specification  of  the 
address  to  be  provided  by  the 
distributors  under  §  32.52(a)  and  (b).  It 
also  tends  to  remove  any  implication 
that  the  location  of  use  may  change.  The 
title  of  the  responsible  person  is  added 
to  the  information  provided  about  the 
transferee.  It  should  help  to  reduce  the 
incidence  of  mail  being  returned 
because  the  individual  named  no  longer 
works  for  the  general  licensee. 

In  addition,  it  adds  to  the  information 
to  be  provided  to  the  transferee,  copies 
of  additional  applicable  sections  of  the 
regulations.  This  is  consistent  with  the 
chanjges  to  §  32.51a  with  respect  to 
providing  regulatory  information  to  new 
general  licensees. 

Section  31.5(c)(13)— For  clarification, 
a  statement  concerning  the  practice  of 
considering  each  addressee  at  a  different 
location  of  use  as  a  separate  general 


licensee  has  been  added.  This  had  been 
included  in  the  discussion,  but  not  the 
regulatory  text  of  the  proposed  rule. 
•     Section31.5(c)(8),  (9),  and(13)— hi 
each  place  where  the  name  of  the 
manufacturer  of  a  device  is  to  be 
provided  to  the  NRC.  the  words,  "(or 
initial  distributor)"  has  been  added  in 
case  the  manufacturer's  name  is  not 
knovim  to  the  general  licensee.  In  the 
case  of  a  U.S.  distributor  of  a  device 
manufactured  elsewhere,  the  name  of 
the  initial  transferor  (distributor)  may 
appear  on  the  label  in  accordance  with 
the  labeling  requirements  in 
§  32.51(a)(3)  (or  comparable  Agreement 
State  regulations).  The  label  is  a  likely 
source  of  information  for  the  general 
licensee  in  reporting  under  each  of  these 
requirements. 

Section  31.5(c){14)— The  address 
change  requirement  has  been  changed  to 
specify  that  changes  are  to  be  reported 
specifically  for  the  mailing  address  of 
the  location  of  use.  This  is  a 
clarification  and  consistent  with  the 
specification  of  the  address  to  be 
provided  by  the  distributors  under 
§  32.52(a)  and  (b). 

Some  clarification  concerning  this 
requirement  needs  to  be  made.  In  the 
Statement  of  Considerations  of  the 
proposed  rule,  it  was  stated  that  this 
would  only  apply  to  previously 
supplied  mailing  addresses.  The 
reference  to  previously  provided 
addresses  was  meant  to  limit  the 
requirement  to  the  primary  address  used 
by  NRC  for  tracking  the  general  licensee 
(as  obtained  from  the  distributor),  and 
not  for  alternate  addresses  such  as  the 
mailing  address  of  the  responsible 
individual  if  different  from  the  mailing 
address  for  the  location  of  use.  The 
specification  of  the  mailing  address  for 
the  location  of  use  also  limits  the 
requirement  to  the  primary  address  to 
be  used  by  NRC,  and  reUeves  the 
general  licensee  of  trying  to  determine 
what  was  previously  supplied. 

The  Statement  of  Considerations  also 
stated  that  it  was  intended  to  track 
moves  into  and  within  NRC  jurisdiction. 
However,  the  Commission  interprets 
this  provision  such  that  general 
licensees  moving  out  of  NRC 
jurisdiction  are  also  required  to  report. 
Although  the  period  allowed  to  make  a 
report  of  an  address  change  extends  to 
a  time  after  leaving  NRC  jurisdiction,  a 
general  licensee  is  not  relieved  of  the 
reqxiirement  to  report  the  address 
change  because  he  leaves  the 
Commission's  jurisdiction  before  the 
time  allowed  for  reporting  runs  out.  If 
a  general  licensee  intends  to  move  from 
one  jurisdiction  to  another,  he  should 
contact  the  applicable  regulatory 
authority,  NRC  or  the  particular 
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Agreement  State,  before  doing  so  to 
determine  the  applicable,  current 
regulations  in  that  jurisdiction,  even 
though  the  requirement  allows  after-the- 
fact  reporting.  Currently,  all 
jurisdictions  do  not  have  a  comparable 
general  license  and  certain  provisions  of 
the  general  license  may  vary  among 
jurisdictions. 

Section  31.5(c)(5),  (8),  (9),  and  (14)— 
"ATTN:  GLTS"  has  been  added  to  the 
address  for  all  submittals  under  §  31.5  to 
improve  the  efficiency  of  mail  routing 
within  NRC. 

Section  32.52(a)  and  (b)— The  title  of 
the  responsible  individual  has  been 
added  to  the  information  to  be  provided 
about  the  general  licensees'  responsible 
individual  in  the  distributors'  material 
transfer  reports.  This  one  additional 
item  should  not  change  the  effort 
involved  in  obtaining  and  reporting  this 
information.  It  should  help  to  reduce 
the  incidence  of  mail  being  returned 
because  the  individual  named  no  longer 
works  for  the  general  licensee.  Although 
a  general  licensee,  in  complying  with 
§  31.5(c)(12),  would  have  to  appoint  a 
replacement  to  a  responsible  individual 
when  that  person  leaves  or  changes 
assignments,  he  would  only  be  reporting 
these  changes  through  the  registration 
process,  if  subject  to  registration. 
FoUowup  for  returned  mail  involves 
additional  effort  for  NRC,  general 
licensees,  and  distributors. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  published 
on  September  3,  1997  (62  FR  46517),  the 
final  rule  is  a  matter  of  compatibility 
between  the  NRC  and  the  Agreement 
States,  thereby  providing  consistency 
among  Agreement  State  and  NRC 
requirements.  The  revisions  to  part  32 
and  §  31.5  are  classified  as  Category  B. 
Through  this  action,  existing  provisions 
of  §  31.5  are  also  being  reclassified  from 
Category  D  to  Category  B  and  §  31.6  is 
being  reclassified  from  Category  C  to 
Category  B.  Although  changes  are  being 
made  to  §§  30.31,  30.34(h)(1),  31.1,  and 
31.2  as  part  of  this  rulemaking,  the 
existing  compatibility  designations  for 
these  regulations  are  not  affected. 

Category  B  means  the  provisions 
affect  a  program  element  with 
significant  direct  transboundary 
implications.  The  State  program 
element  should  be  essentially  identical 
to  that  of  NRC.  Category  C  means  the 
provisions  affect  a  program  element,  the 
essential  objectives  of  which  should  be 
adopted  by  the  State  to  avoid  conflicts, 
duplications,  or  gaps  in  the  national 
program.  The  manner  in  which  the 
essential  objectives  are  addressed  need 


not  be  the  same  as  NRC,  provided  the 
essential  objectives  are  met. 

Specific  information  about  the 
compatibility  or  health  and  safety 
components  assigned  to  this  rule  may  be 
found  at  the  Office  of  State  and  Tribal 
Programs  website,  http:// 
www.hsrd.oml.gov/nrc/home.html. 

As  discussed  above,  revised  §  32.52(a) 
and  (b)  would  add  the  following 
information  to  the  existing  distributors' 
quarterly  transfer  reporting 
requirements:  the  serial  number  and 
model  number  of  the  device,  the  date  of 
transfer,  the  name  and  license  number 
of  the  reporting  company,  and  the 
specific  reporting  period.  The  revisions 
also  require  the  name,  title,  and  phone 
number  of  a  general  licensee's 
"responsible  individual"  rather  than 
simply  a  contact  and  specify  that  the 
address  of  the  general  licensee  be  the 
mailing  address  for  the  location  of  use. 
According  to  NRC  Management 
Directive  (MD)  5.9,  "Adequacy  and 
Compatibility  of  Agreement  State 
Programs,"  NRC  regulations  that  should 
be  adopted  by  an  Agreement  State  for 
purposes  of  compatibility  should  be 
adopted  in  a  time  fi^me  such  that  the 
effective  date  of  the  State  requirement  is 
no  later  than  3  years  after  the  effective 
date  of  NRC's  final  rule.  MD  5.9  also 
provides  that  some  circumstances  may 
warrant  that  the  States  adopt  certain 
regulations  in  less  than  the 
reconmiended  3-year  time  frame  or  that 
the  effective  dates  for  both  NRC 
licensees  and  Agreement  State  licensees 
be  the  same.  The  Commission  believes 
it  is  important  to  the  implementation  of 
this  program,  and  to  Agreement  State 
programs,  to  begin  receiving  the 
additional  information  in  the 
distributors'  quarterly  transfer  reports  as 
soon  as  possible.  The  Commission 
requests  Agreement  States  to  require 
distributors  to  provide  all  the 
information  consistent  with  this  rule 
(§  32.52(a)  and  (b))  within  6  months 
following  the  effective  date  of  this  final 
action.  Agreement  States  have  the 
flexibility  to  adopt  this  provision 
through  rulemaking,  license  conditions, 
or  other  legally  binding  requirements. 

Summary  of  Final  Amendments  by 
Paragraph  With  Compatibility 
Categories 

Section  30.31 — Revision  reconciles 
the  apparent  conflict  between  the 
description  of  a  general  license  and  a 
registration  requirement.  (Category  C) 

Section  30.34(h)(1) — Revision  makes 
the  bankruptcy  notification  requirement 
applicable  to  those  general  licensees 
subject  to  the  registration  requirement. 
(Category  D/H  &  S) 


Section  31.1 — Revision  clarifies  that 
only  those  paragraphs  in  part  30 
specified  in  §  31.2  or  the  particular 
general  license  apply  to  part  31  general 
licensees.  (Category  D) 

Section  31.2 — Revision  clarifies 
references  to  the  sections  of  part  30  that 
are  applicable  to  all  of  the  part  31 
general  licensees.  (Category  D) 

Section  31. 5Cb)— Revision  clarifies  the 
status  of  a  person  who  receives  a  device 
through  an  unauthorized  transfer  by 
limiting  the  applicability  of  the  general 
license  to  those  who  receive  a  device 
through  an  authorized  transfer;  and 
removes  the  restriction  on  devices 
distributed  by  Agreement  State 
licensees  in  Agreement  States  without  a 
general  license.  (Category  B) 

Section  31.5(c)(5) — Revision  adds  a 
plan  for  ensuring  that  premises  and 
environs  are  suitable  for  unrestricted 
access,  to  the  information  that  must  be 
sent  to  NRC  in  the  case  of  a  failure, 
when  device  damage  or  failure  is  likely 
to  or  known  to  have  resulted  in 
contamination;  changes  the  addressee 
for  reporting  information  concerning  a 
failure;  and  clarifies  that  the  criteria  in 
§  20.1402  may  be  applied  and  that 
byproduct  material  no  longer  in  the 
device  may  only  be  transferred  to  a 
licensee  authorized  to  receive  it  or  as 
otherwise  approved  by  the  Commission. 
(Category  B) 

Section  31.5(c)(8) — Revision  allows 
transfers  to  specific  licensees  authorized 
under  part  30,  or  equivalent  Agreement 
State  regulations,  as  waste  collectors,  in 
addition  to  previously  allowed  transfers 
to  part  32  (and  Agreement  State) 
licensees;  allows  transfers  to  other 
specific  licensees,  but  only  with  prior 
vmtten  NRC  approval;  and  adds  the 
recipient's  license  number,  the  serial 
number  of  the  device,  and  the  date  of 
transfer  to  the  information  required  to 
be  provided  to  NRC  upon  transfer  of  a 
device.  Revision  also  requires  a  report 
in  the  case  of  export  under  §  31.5(c)(7) 
and  removes  the  exception  to  reporting 
when  a  device  is  being  replaced. 
(Category  B) 

31.5{cH9)(i) — Revision  adds  to  the 
reporting  requirement,  in  the  case  of  a 
transfer  to  a  general  licensee  taking  over 
possession  of  a  device  at  the  same 
location,  to  provide  the  serial  number  of 
the  device  and  the  name,  title,  and 
phone  number  of  the  person  identified 
as  having  knowledge  of  and  authority  to 
take  required  actions  to  ensure 
compliance  with  the  appropriate 
regulations  and  requirements,  rather 
than  simply  a  contact  name.  It  also 
specifies  that  the  address  of  the 
transferee  be  the  mailing  address  at  the 
location  of  use.  In  addition,  it  adds  to 
the  information  to  be  provided  to  the 
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transferee,  copies  of  additional 
applicable  sections  of  the  regulations. 
(Category  B) 

Section  31. 5(c)(9)(ii}— Revision  adds 
the  term,  "intermediate  person,"  to 
clarify  that  the  only  time  a  report  of 
transfer  is  not  required,  is  when  the 
information  on  both  an  intermediate 
person  and  an  intended  user  was 
provided  through  the  distributor  in  a 
quarterly  material  transfer  report. 
(Category  B) 

Section  31.5(c)(12)— Adds  an  explicit 
requirement  for  the  general  licensee  to 
appoint  an  individual  assigned 
responsibility  for  knowing  what 
regulatory  requirements  are  applicable 
to  the  general  licensee  and  having 
authority  to  take  required  actions  to 
comply  with  the  applicable  regulations. 
(Category  B) 

Section  31.5(c)(13)— Adds  an  explicit 
requirement  for  the  general  licensee  to 
register  devices  meeting  certain  criteria, 
specifying  the  information  to  be 
provided  and  referencing  the  fee 
requirement  in  Section  170.31.  (Actual 
fee  to  be  added  to  §  170.31  in  next 
overall  fee  rulemaking.)  (Category  B) 

Section  31.5(c)(14)— Adds  a 
requirement  for  the  general  licensee  to 
notify  NRC  of  changes  to  the  mailing 
address  for  the  location  of  use.  (Category 
B) 

Section  31.5(c)(15)— Limits  to  2  years 
the  amoimt  of  time  a  general  licensee 
can  keep  an  unused  device  in  storage 
and  allows  the  deferment  of  testing 
diuing  the  period  of  storage.  It  allows  a 
device  to  be  held  longer  in  standby  for 
future  use,  if  the  general  licensee 
conducts  quarterly  inventory  for  these 
devices.  (Category  B) 

Section  32.51(a)(4)  and  (5)— Adds  a 
requirement  for  an  additional  label  on 
any  separable  source  housing  and  a 
permanent  label  on  devices  meeting  the 
criteria  for  registration.  (Category  B) 

Section  32.51a(a)  and  (b) — Revision 
amends  the  requirements  pertaining  to 
the  information  distributors  must 
provide  to  the  general  licensee. 
Distributors  were  previously  required  to 
provide  general  licensees  with  a  copy  of 
§  31.5  when  the  device  is  transferred. 
This  rule  requires  that  §  31.5  be 
provided  before  transfer.  The  distributor 
is  also  required  to  provide  copies  of 
additional  applicable  Sections  of  the 
regulations,  a  listing  of  the  services  that 
can  only  be  performed  by  a  specific 
licensee,  information  regarding  disposal 
options  for  the  devices  being 
transferred,  including  estimated  costs  of 
disposal,  and  a  statement  concerning 
the  policy  of  assessing  high  civil 
penalties  for  improper  disposal.  For 
transfers  to  general  licensees  in 
Agreement  States,  the  distributor  may 


furnish  either  the  applicable  NRC 
regulations  or  the  comparable  ones  of 
the  Agreement  State.  In  addition,  the 
distributor  shall  furnish  the  name  or 
title,  address,  and  phone  number  of  the 
contact  at  the  Agreement  State 
regulatory  agency  irom  which 
additional  information  may  be  obtained. 
(Category  B) 

Section  32.51a(c) — Allows  distributor 
to  propose  alternative  approach  to 
informing  his  customers  for 
Commission  approval.  (Category  B) 

Section  32. 51a(d)— Makes  labeling 
requirements  a  condition  of  license  1 
year  after  effective  date  of  rule. 
(Category  B) 

Section  32.51a(e) — Adds  a 
requirement  for  distributors  to  make 
available  records  of  final  disposition  of 
devices  to  the  various  regulatory 
agencies  in  the  case  of  bankruptcy  or 
termination  of  the  distributor's  license. 
(Category  B) 

Section  32.52(a)  and  (b) — Revision 
adds  the  following  information  to  the 
existing  quarterly  transfer  reporting 
requirement:  the  serial  number  and 
model  number  of  the  device;  the  date  of 
transfer;  for  devices  received  from  a 
general  licensee,  the  type,  model 
number,  and  serial  number  of  the 
devices  received,  the  identity  of  the 
general  licensee  by  name  and  address, 
the  date  of  receipt,  and,  in  the  case  of 
devices  not  initially  transferred  by  the 
reporting  licensee,  the  name  of  the 
manufacturer  or  initial  transferor; 
information  that  has  been  changed  on 
device  labels;  the  n£une  and  license 
number  of  the  reporting  company;  and 
the  specific  reporting  period.  Also,  the 
general  licensee  address  is  specified  as 
the  mailing  address  for  the  location  of 
use  of  the  generally  licensed  device. 

The  name,  title,  and  phone  number  of 
the  person  identified  by  the  general 
licensee  as  having  knowledge  of  and 
authority  to  take  required  actions  to 
ensiu-e  compliance  with  the  appropriate 
regiUations  and  requirements,  replaces 
the  name  and/or  position  of  a  simple 
contact  between  the  Commission  and 
the  general  licensee.  Also,  a  form  (NRC 
Form  653)  will  be  provided  for  use  in 
making  these  reports.  However,  the  use 
of  the  form  is  not  required  as  long  as  the 
report  is  clear  and  legible  and  includes 
all  of  the  required  information. 
(Category  B) 

Section  32.52(c)— Revises  the  content 
of  the  recordkeeping  requirement 
through  specifying  that  information 
supporting  the  revised  reports  is  to  be 
maintained.  The  period  of  retention  for 
recordkeeping  concerning  transfers  is 
reduced  from  5  years  to  3  years  fi-om  the 
date  of  the  recorded  event.  (Category  B) 


Early  State  Input 

These  final  amendments  were 
provided  to  the  Agreement  States  during 
their  development  via  the  use  of  the 
NRC  Technical  Conference  Website  and 
notification  to  the  States  of  its 
availability.  Input  was  received 
followring  posting  from  the  State  of 
Nebraska.  Their  comments  concerned 
two  areas.  The  primary  issue  was  the 
difficulty  of  keeping  track  of  devices 
possessed  by  general  licensees,  when 
distributors  report  all  devices 
transferred  to  general  licensees,  but 
information  is  not  received  on  those 
returned.  They  were  in  fovor  of  the 
distributors  reporting  serial  numbers  of 
those  devices  returned  for  replacement. 
They  were  also  concerned  about  the 
clarity  of  which  proposed  regulatory 
provisions  would  apply  to  all  §  31.5 
general  licensees  and  which  would 
apply  only  to  those  who  will  register 
and  pay  fees. 

National  Database 

The  Commission  has  developed  a  new 
computer  database  to  handle 
information  about  general  licensees  and 
generally  licensed  devices.  Among  other 
improvements  from  the  previous 
system,  it  has  been  designed  to  handle 
the  registration  process  efficientiy  with 
automated  features.  The  Commission 
has  given  some  consideration  to 
whether  a  national  database  should  be 
established  in  which  information  on  the 
identity  of  general  licensees  and  device 
information  for  all  jiuisdictions  would 
be  maintained,  making  this  information 
accessible  to  all  Agreement  States  and 
the  NRC.  There  are  variations  on  the 
exact  approach  that  might  be  taken 
particularly  with  respect  to  access  and 
update  authority.  At  this  time,  the 
Commission  has  not  yet  found  it 
practical  to  resolve  all  the  issues  related 
to  having  broad  access  to  the  database. 

The  Commission  will  give  further 
consideration  to  establishing  such  a 
database  at  a  later  date  after  experience 
is  gained  with  the  new  database  and  the 
registration  program.  Establishing  a 
national  database  would  not  require 
rulemaking.  However,  if  it  were  to  be 
established,  one  option  would  be  to 
change  the  material  transfer  reporting 
requirements  so  that  distributors  would 
report  all  transfers  to  the  NRC  rather 
than  reporting  to  the  various 
jurisdictions  into  which  devices  are 
transferred. 

A  primary  advantage  of  a  national 
database  would  be  the  ease  of  tracing  a 
"found"  device  back  to  the  general 
licensee  owner  responsible  for  the 
device.  A  "foimd"  generally  licensed 
device  would  be  considered  an  orphan 
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source  until  the  responsible  general 
licensee  is  identified  and  the  device  is 
returned  to  the  licensee.  The 
Commission  is  in  the  process  of 
modifying  the  Nuclear  Materials  Events 
Database  (NMED)  to  accept  and  track 
information  on  orphan  sources 
nationally  (i.e.,  all  States).  Access  to  the 
NfMED  will  be  available  to  the  NRC  and 
all  the  States.  The  Commission  will 
encourage  the  States  to  use  NMED  for 
this  purpose  so  that  this  category  of 
information  will  be  shared  nationally. 
However,  NMED  will  rely  on  reporting 
of  events  for  its  data.  In  order  for  a 
device  to  be  traced  back  to  the 
responsible  general  licensee,  each 
jurisdiction  would  have  to  search  its 
own  files.  In  addition,  a  national  general 
license  database  would  contain  the  most 
complete  information  about  general 
licensees  and  generally  licensed  devices 
and  would  make  that  information 
immediately  available. 

The  primary  disadvantage  of  a 
national  database  would  be  the 
difficxdty  of  maintaining  the  security  of 
the  data,  which  is  primarily  made  up  of 
proprietary  information.  A  national 
database  would  also  present  more  risk 
to  the  integrity  of  the  data,  because  there 
woiUd  be  a  higher  potential  for  illicit 
corruption  of  data. 

Enforcement  Policy 

On  March  9,  1999  (64  FR  11508),  the 
Commission  established  an  interim 
enforcement  policy  for  violations  of 
§  31.5  that  licensees  discover  and  report 
diuing  the  initial  cycle  of  the 
registration  program.  This  policy 
supplements  the  normal  NRC 
Enforcement  Policy  in  NUREG-1600. 
Rev.  1.  It  will  remain  in  effect  through 
one  complete  cycle  of  the  registration 
program. 

Under  this  interim  enforcement 
policy,  enforcement  action  normally 
will  not  be  taken  for  violations  of  §  31.5 
that  are  identified  by  the  general 
licensee,  and  reported  to  the  NRC  if 
reporting  is  required,  provided  that  the 
general  licensee  takes  appropriate 
corrective  action  to  address  the  specific 
violations  and  prevent  reciurence  of 
similar  problems  and  otherwise  has 
undertaken  good  faith  efforts  to  respond 
to  NRC  notices  and  provide  requested 
information.  This  change  from  the 
Commission's  normal  enforcement 
policy  is  to  remove  the  potential  for  the 
threat  of  enforcement  action  to  be  a 
disincentive  for  the  licensee  to  identify 
deficiencies.  This  approach  is  warranted 
given  the  limited  NRC  inspections  of 
general  licensees.  This  approach  is 
intended  to  encourage  general  licensees 
to  determine  if  applicable  requirements 
have  been  met,  to  search  their  facilities 


to  ensiu'e  sources  are  located,  and  to 
develop  appropriate  corrective  action 
when  deficiencies  are  foimd.  Under  the 
interim  enforcement  policy, 
enforcement  action,  including  issuance 
of  civil  penalties  and  Orders,  may  be 
taken  where  there  is — 

(a)  Failure  to  take  appropriate 
corrective  action  to  prevent  recurrence 
of  similar  violations; 

(b)  Failure  to  respond  and  provide  the 
information  required  by  regulation; 

(c)  Willful  failure  to  provide  complete 
and  accurate  information  to  the  NRC;  or 

(d)  Other  willful  violations,  such  as 
willfully  disposing  of  generally  licensed 
material  in  an  unauthorized  manner. 

As  noted  in  the  December  2,  1998  (63 
FR  66492)  proposed  rule,  the 
Commission  also  planned  to  increase 
the  civil  penalty  amounts  specified  in 
its  Enforcement  Policy  in  NUREG-1600, 
Rev.  1,  for  violations  involving  lost  or 
improperly  disposed  sources  or  devices. 
This  increase  will  better  relate  the  civil 
penalty  amoiuit  to  the  costs  avoided  by 
the  failure  to  properly  dispose  of  the 
source  or  device.  Due  to  the  diversity  of 
the  types  of  sources  and  devices,  the 
Conunission  is  establishing  three  levels 
of  base  civil  penalty  for  loss  or  improper 
disposal.  The  higher  tiers  are  for  sources 
that  are  relatively  costly  to  dispose  of 
and  is  based  on  approximately  three 
times  the  average  cost  of  proper  transfer 
or  disposal  of  the  soiuxe  or  device. 

A  separate  notice,  published 
elsewhere  in  today's  Federal  Register, 
establishes  the  new  civil  penalty 
amounts  and  gives  a  more  complete 
explanation. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Public 
Law  104-113,  requires  that  agencies  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies  unless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  otherwise  impractical. 
In  this  final  rule,  the  NRC  is  amending 
its  regulations  governing  the  use  of 
byproduct  material  in  certain 
measuring,  gauging,  or  controlling 
devices.  There  are  no  voluntary 
consensus  standards  available 
concerning  accoimtability  of  such 
devices. 

The  amendments  are  primarily 
administrative  in  nature  and  include 
explicit  requirements  for  a  registration 
process  and  a  clarification  on  which 
provisions  of  the  regulations  apply  to  all 
general  licenses  for  byproduct  material. 
This  rule  also  modifies  the  reporting, 
recordkeeping,  and  labeling 
requirements  for  specific  licensees  who 
distribute  these  generally  licensed 


devices.  Therefore,  this  action  does  not 
constitute  the  establishment  of  a 
standard  that  establishes  generally 
applicable  requirements. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  the 
revisions  made  in  this  final  rule  are  the 
types  of  actions  described  in  the 
categorical  exclusions  in  §  51.22(c)(1) 
through  (3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  The  information 
collection  requirements  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  approval 
niunbers  3150-0017,  3150-0016.  and 
3150-0001. 

The  pubhc  reporting  burden  for  this 
information  collection  is  estimated  to 
average  19  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  time  involved  is  small  because 
many  of  the  amendments  are  minor 
revisions  to  existing  information 
collection  requirements.  Send 
comments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  bvuden,  to 
the  Records  Management  Branch  (T-6 
E6),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  or  by  Internet  electronic  mail  at 
BJSl®NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0017,  3150-0016.  and  3150- 
0001).  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  this  final  regulation.  The 
analysis  examines  the  cost  and  benefits 
of  the  alternatives  considered  by  the 
NRC.  The  regulatory  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  Maryland. 
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Single  copies  of  the  analysis  may  be 
obtained  by  calling  Catherine  R. 
Mattsen,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Washington,  DC 
20555-0001;  telephone  (301)  415-6264; 
or  e-mail  at  CRMig^ nrc.gov. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Commission  certifies  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  most  significant  cost  of  this 
final  rule  is  the  fee  to  be  assessed  for 
each  registration.  The  fee  will  be 
established  as  part  of  the  FY  2001  notice 
and  comment  fee  rulemaking  based  on 
that  year's  budgeted  costs.  FTE  rate,  and 
number  of  registrants.  Based  on  current 
information,  the  fee  is  expected  to  be 
approximately  $440-$450.  Portions  of 
the  final  rule  apply  to  the  approximately 
40.000  persons  possessing  products 
under  an  NRC  general  license,  many  of 
whom  may  be  classified  as  small 
entities.  However,  the  annual 
registration  requirement  and  associated 
fee  apply  to  about  4300  of  these  general 
licensees.  Based  on  input  received 
previously  from  small  entities  who  hold 
specific  materials  licenses,  the  NRC 
believes  that  the  part  170  registration  fee 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  NRC  believes  that  the 
economic  impact  of  the  other 
requirements  on  any  general  licensee 
would  be  a  negligible  increase  in 
administrative  biuden. 

The  final  rule  also  revises 
requirements  for  specifically  licensed 
distributors  of  certain  generally  licensed 
devices.  Currently,  there  are  21  NRC 
licensed  distributors  and  approximately 
83  Agreement  State  licensed 
distributors.  Many  df  these  licensees  are 
not  small  entities  and  the  impact  to  any 
of  these  distributors  is  not  expected  to 
be  significant  in  any  case. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  §  50.109,  does  not  apply  to 
this  final  rule  and.  therefore,  a  backfit 
analysis  is  not  required  because  these 
amendments  do  not  involve  any 
provisions  that  impose  backfits  as 
defined  in  §  50.109(a)(1). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 


Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 

List  of  Subjects 

lOCFRPartao 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

lOCFRPartai 

Byproduct  material,  Criminal 
penalties,  Labeling,  Nuclear  materials. 
Packaging  and  containers,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

10CFRPart32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  above  and 
under  the  authority  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  30,  31,  and 
32. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1 .  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82,  161,  182, 183,  186, 
68  Stat.  935,  948,  953,  954,  955,  as  amended, 
sec.  234,  83,  Stat.  444.  as  amended,  (42 
U.S.C.  2111,  2112,  2201,  2232,  2233,  2236. 
2282);  sees.  201  as  amended,  202,  206,  88 
Stat.  1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841,5842,5846). 

Sec.  30.7  also  issued  under  Pub.  L.  95-601. 
sec.  10,  92  Stat.  2951  as  amended  by  Pub.  L. 
102^86:  sec.  2902,  106  Stat.  3123,  (42  U.S.C. 
5851).  Section  30.34(b)  also  issued  under  sec. 
184,  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Section  30.61  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  Section  30.31  is  revised  to  read  as 
follows: 

§30.31    Types  of  Licenses. 

Licenses  for  byproduct  material  are  of 
two  types:  General  and  specific. 

(a)  The  Commission  issues  a  specific 
license  to  a  named  person  who  has  filed 
an  application  for  the  license  xmder  the 
provisions  of  this  part  and  parts  32 
through  36,  and  39. 

(b)  A  general  license  is  provided  by 
regulation,  grants  authority  to  a  person 
for  certain  activities  involving 
byproduct  material,  and  is  effective 


without  the  filing  of  an  application  with 
the  Commission  or 'the  issuance  of  a 
licensing  document  to  a  particular 
person.  However,  registration  with  the 
Commission  may  be  required  by  the 
particular  general  license. 

3.  hi  §  30.34,  paragraph  (h)(1)  is 
revised  to  read  as  follows: 

§  30.34    Terms  and  conditions  of  licenses. 

(h)(1)  Each  general  licensee  that  is 
required  to  register  by  §  31.5(c)(13)  of 
this  chapter  and  each  specific  Ucensee 
shall  notify  the  appropriate  NRC 
Regional  Administrator,  in  writing, 
immediately  following  the  filing  of  a 
voluntary  or  involuntary  petition  for 
bankruptcy  under  any  chapter  of  title  1 1 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(i)  The  licensee; 

(ii)  An  entity  (as  that  term  is  defined 
in  11  U.S.C.  101(14))  controlling  the 
licensee  or  listing  the  license  or  licensee 
as  property  of  the  estate;  or 

(iii)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  101(2))  of  the 
licensee. 


PART  31— GENERAL  DOiWESTIC 
LICENSES  FOR  BYPRODUCT 
MATERIAL 

4.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  Sees.  81.  161,  183.  68  Stat.  935. 
948,  954.  as  amended  (42  U.S.C.  2111.  2201. 
2233);  sees.  201,  as  amended.  202,  88  Stat. 
1242,  as  amended.  1244  (42  U.S.C.  5841. 
5842). 

Section  31.6  also  issued  under  sec.  274.  73 
Stat.  688  (42  U.S.C.  2021). 

5.  Section  31.1  is  revised  to  read  as 
follows: 

§31.1    Purpose  and  scope. 

This  part  establishes  general  licenses 
for  the  possession  and  use  of  byproduct 
material  and  a  general  license  for 
ownership  of  byproduct  material. 
Specific  provisions  of  10  CFR  Part  30 
are  applicable  to  general  licenses 
established  by  this  part.  These 
provisions  are  specified  in  §  31.2  or  in 
the  particular  general  license. 

6.  Section  31.2  is  revised  to  read  as 
follows: 

§  31 .2    Terms  and  conditions. 

The  general  licenses  provided  in  this 
part  are  subject  to  the  general  provisions 
of  Part  30  of  this  chapter  (§§  30.1 
through  30.10),  the  provisions  of 
§§  30.14(d),  30.34(a)  to  (e),  30.41.  30.50 
to  30.53.  30.61  to  30.63.  and  Parts  19. 
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20,  and  21,  of  this  chapter'  unless 
indicated  otherwise  in  the  specific 
provision  of  the  general  license. 

7.  hi  §  31.5,  the  title  and  paragraphs 
(b),  (c)(5),  (c)(8),  and  (c)(9)  are  revised 
and  paragraphs  (c)(12),  (13),  (14),  and 
(15)  are  added  to  read  as  follows: 

§31.5    Certain  detecting,  measuring, 
gauging,  or  controlling  devices  and  certain 
devices  for  producing  light  or  an  ionized 
atmosphere.^ 

*         •         *         *         * 

(b)(1)  The  general  license  in 
paragraph  (a)  of  this  section  applies 
only  to  byproduct  material  contained  in 
devices  which  have  been  manufactiu'ed 
or  initially  transferred  and  labeled  in 
accordance  with  the  specifications 
contained  in — 

(i)  A  specific  license  issued  under 
§  32.51  of  this  chapter;  or 

(ii)  An  equivalent  specific  license 
issued  by  an  Agreement  State. 

(2)  The  devices  must  have  been 
received  from  one  of  the  specific 
licensees  described  in  paragraph  (b)(1) 
of  this  section  or  through  a  transfer 
made  under  paragraph  (c)(9)  of  this 
section. 

(c)*  *  * 
***** 

(5)  Shall  immediately  suspend 
operation  of  the  device  if  there  is  a     * 
failure  of,  or  damage  to,  or  any 
indication  of  a  possible  failure  of  or 
damage  to,  the  shielding  of  the 
radioactive  material  or  the  on-off 
mechanism  or  indicator,  or  upon  the 
detection  of  185  bequerel  (0.005 
microciuie)  or  more  removable 
radioactive  material.  The  device  may 
not  be  operated  until  it  has  been 
repaired  by  the  manufacturer  or  other 
person  holding  a  specific  license  to 
repair  such  devices  that  was  issued 
under  parts  30  and  32  of  this  chapter  or 
by  an  Agreement  State.  The  device  and 
any  radioactive  material  from  the  device 
may  only  be  disposed  of  by  transfer  to 
a  person  authorized  by  a  specific  license 
to  receive  the  byproduct  material  in  the 
device  or  as  otherwise  approved  by  the 
Commission.  A  report  containing  a  brief 
description  of  the  event  and  the 
remedial  action  taken;  and,  in  the  case 
of  detection  of  0.005  microcurie  or  more 
removable  radioactive  material  or 
failure  of  or  damage  to  a  soiurce  likely 
to  result  in  contamination  of  the 


'  Attention  is  directed  particularly  to  the 
provisions  of  Part  20  of  this  chapter  concerning 
labeling  of  containers. 

'  Persons  possessing'byproduct  material  in 
devices  under  a  general  license  in  §  31.5  before 
[anuary  15, 1975,  may  continue  to  possess,  use.  or 
transfer  that  material  in  accordance  with  the 
lalieling  requirements  of  §  31.5  in  effect  on  January 
14. 1975. 


premises  or  the  environs,  a  plan  for 
ensuring  that  the  premises  and  environs 
are  acceptable  for  unrestricted  use,  must 
be  furnished  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  ATTN: 
GLTS,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001  within  30  days.  Under  these 
circumstances,  the  criteria  set  out  in 
§  20.1402,  "Radiological  criteria  for 
unrestricted  use,"  may  be  applicable,  as 
determined  by  the  Commission  on  a 
case-by-case  basis; 
***** 

(8)(i)  Shall  transfer  or  dispose  of  the 
device  containing  byproduct  material 
only  by  export  as  provided  by  paragraph 
(c)(7)  of  this  section,  by  transfer  to 
another  general  licensee  as  authorized 
in  paragraph  (c)(9)  of  this  section,  or  to 
a  person  authorized  to  receive  the 
device  by  a  specific  license  issued 
under  parts  30  and  32  of  this  chapter, 
or  part  30  of  this  chapter  that  authorizes 
waste  collection,  or  equivalent 
regulations  of  an  Agreement  State,  or  as 
otherwise  approved  under  paragraph 
(c)(8)(iii)  of  this  section. 

(ii)  Shall  furnish  a  report  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  ATTN:  GLTS,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001  within  30  days  after  the 
transfer  of  a  device  to  a  specific  licensee 
or  export.  The  report  must  contain — 

(A)  The  identification  of  the  device  by 
manufacturer's  (or  initial  transferor's) 
name,  model  number,  and  serial 
number; 

(B)  The  name,  address,  and  license 
number  of  the  person  receiving  the 
device  (license  number  not  applicable  if 
exported);  and 

(C)  The  date  of  the  transfer, 
(iu)  Shall  obtain  written  NRC 

approval  before  transferring  the  device 
to  any  other  specific  licensee  not 
specifically  identified  in  paragraph 
{c)(8)(i)  of  this  section. 

(9)  Shall  transfer  the  device  to  another 
general  licensee  only  if — 

(i)  The  device  remains  in  use  at  a 
particular  location.  In  this  case,  the 
transferor  shall  give  the  transferee  a 
copy  of  this  section,  a  copy  of  §§31.2, 
30.51,  20.2201,  and  20.2202  of  this 
chapter,  and  any  safety  documents 
identified  in  the  label  of  the  device. 
Within  30  days  of  the  transfer,  the 
transferor  shall  report  to  the  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
ATTN:  GLTS,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001— 

(A)  The  manufacturer's  (or  initial 
transferor's)  name; 

(B)  The  model  number  and  the  serial 
number  of  the  device  transferred; 


(C)  The  transferee's  name  and  mailing 
address  for  the  location  of  use;  and 

(D)  The  name,  title,  and  phone 
number  of  the  responsible  individual 
identified  by  the  transferee  in 
accordance  with  paragraph  (c)(12)  of 
this  section  to  have  knowledge  of  and 
authority  to  take  actions  to  ensure 
compliance  v^ith  the  appropriate 
regulations  and  requirements;  or 

(ii)  The  device  is  held  in  storage  by  an 
intermediate  person  in  the  original 
shipping  container  at  its  intended 
location  of  use  prior  to  initial  use  by  a 
general  licensee. 
***** 

(12)  Shall  appoint  an  individual 
responsible  for  having  knowledge  of  the 
appropriate  regulations  and 
requirements  and  the  authority  for 
taking  required  actions  to  comply  with 
appropriate  regulations  and 
requirements.  The  general  licensee, 
through  this  individual,  shall  ensure  the 
day-to-day  compliance  with  appropriate 
regulations  and  requirements.  This 
appointment  does  not  relieve  the 
general  licensee  of  any  of  its 
responsibility  in  this  regard. 

(13)(i)  Shall  register,  in  accordance 
with  paragraphs  (c)(13)(ii)  and  (iii)  of 
this  section,  devices  containing  at  least 
370  MBq  (10  mCi)  of  cesium-137,  3.7 
MBq  (0.1  mCi)  of  strontium-90,  37  MBq 
(1  mCi)  of  cobalt-60.  or  37  MBq  (1  mCi) 
of  americium-241  or  any  other 
transuranic  (i.e.,  element  with  atomic 
number  greater  than  uranium  (92)), 
based  on  the  activity  indicated  on  the 
label.  Each  address  for  a  location  of  use, 
as  described  under  paragraph 
(c)(13)(iii)(D)  of  this  section,  represents 
a  separate  general  licensee  and  requires 
a  separate  registration  and  fee. 

(ii)  If  in  possession  of  a  device 
meeting  the  criteria  of  paragraph  . 
{c)(13)(i)  of  this  section,  shall  register 
these  devices  annually  with  the 
Commission  and  shall  pay  the  fee 
required  by  §  170.31  of  this  chapter. 
Registration  must  be  done  by  verifying, 
correcting,  and/or  adding  to  the 
information  provided  in  a  request  for 
registration  received  fi'om  the 
Commission.  The  registration 
information  must  be  submitted  to  the 
NRC  within  30  days  of  the  date  of  the 
request  for  registration  or  as  otherwise 
indicated  in  the  request.  In  addition,  a 
general  licensee  holding  devices 
meeting  the  criteria  of  paragraph 
(c)(13){i)  of  this  section  is  subject  to  the 
bankruptcy  notification  requirement  in 
§  30.34(h)  of  this  chapter. 

(iii)  In  registering  aevices,  the  general 
licensee  shall  furnish  the  following 
information  and  any  other  information 
specifically  requested  by  the 
Commission — 
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(A)  Name  and  mailing  address  of  the 
general  licensee. 

(B)  Information  about  each  device:  the 
manufacturer  (or  initial  transferor), 
model  number,  serial  number,  the 
radioisotope  and  activity  (as  indicated 
on  the  label). 

(C)  Name,  title,  and  telephone  number 
of  the  responsible  person  designated  as 
a  representative  of  the  general  licensee 
under  paragraph  (c)(12)  of  this  section. 

(D)  Address  or  location  at  which  the 
device(s)  are  used  and/or  stored.  For 
portable  devices,  the  address  of  the 
primary  place  of  storage. 

(E)  Certification  by  the  responsible 
representative  of  the  general  licensee 
that  the  information  concerning  the 
device{s)  has  been  verified  through  a 
physical  inventory  and  checking  of  label 
information. 

(F)  Certification  by  the  responsible 
representative  of  the  general  licensee 
that  they  are  aware  of  the  requirements 
of  the  general  license. 

(iv)  Persons  generally  licensed  by  an 
Agreement  State  with  respect  to  devices 
meeting  the  criteria  in  paragraph 
(c)(l3)(i)  of  this  section  are  not  subject 
to  registration  requirements  if  the 
devices  are  used  in  areas  subject  to  NRC 
jurisdiction  for  a  period  less  than  180 
days  in  any  calendar  year.  The 
Commission  will  not  request 
registration  information  from  such 
licensees, 

(14)  Shall  report  changes  to  the 
mailing  address  for  the  location  of  use 
(including  change  in  name  of  general 
licensee)  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  ATTN: 
GLTS,  U,S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001  within  30  days  of  the  effective  date 
of  the  change.  For  a  portable  device,  a 
report  of  address  change  is  only 
required  for  a  change  in  the  device's 
primary  place  of  storage, 

(15)  May  not  hold  devices  that  are  not 
in  use  for  longer  than  2  years.  If  devices 
with  shutters  are  not  being  used,  the 
shutter  must  be  locked  in  the  closed 
position.  The  testing  required  by 
paragraph  (c)(2)  of  this  section  need  not 
be  performed  during  the  period  of 
storage  only.  However,  when  devices 
are  put  back  into  service  or  transferred 
to  another  person,  and  have  not  been 
tested  within  the  required  test  interval, 
they  must  be  tested  for  leakage  before 
use  or  transfer  and  the  shutter  tested 
before  use.  Devices  kept  in  standby  for 
future  use  are  excluded  from  the  two- 
year  time  limit  if  the  gpneral  licensee 
performs  quarterly  physical  inventories 
of  these  devices  while  they  are  in 
standby. 


PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

8.  The  authority  citation  for  Part  32 
continues  to  read  as  follows:- 

Authority:  Sees.  81, 161. 182, 183,  68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat, 
1242,  as  amended  (42  U.S.C.  5841), 

9.  hi  §  32.51,  paragraphs  (a)(4)  and  (5) 
are  added  to  read  as  follows: 

§32.51     Byproduct  material  contained  in 
devices  tor  use  under  §  31 ,5;  requirements 
for  license  to  manufacture,  or  initially 
transfer. 

(a)  *  *  * 

(4)  Each  device  having  a  separable 
source  housing  that  provides  the 
primary  shielding  for  the  source  also 
bears,  on  the  source  housing,  a  durable 
label  containing  the  device  model 
number  and  serial  number,  the  isotope 
and  quantity,  the  words,  "Caution- 
Radioactive  Material,"  the  radiation 
symbol  described  in  §  20.1901  of  this 
chapter,  and  the  name  of  the 
manufacturer  or  initial  distributor. 

(5)  Each  device  meeting  the  criteria  of 
§  31.5(c){l3)(i)  of  this  chapter,  bears  a 
permanent  (e.g.,  embossed,  etched, 
stamped,  or  engraved)  label  affixed  to 
the  source  housing  if  separable,  or  the 
device  if  the  source  housing  is  not 
separable,  that  includes  the  words, 
"Caution-Radioactive  Material,"  and,  if 
practicable,  the  radiation  symbol 
described  in  §  20.1901  of  this  chapter. 
***** 

10.  Section  32.51a  is  revised  to  read 
as  follows: 

§  32.51a    Same:  Conditions  of  licenses, 
(a)  If  a  device  containing  byproduct 
material  is  to  be  transferred  for  use 
under  the  general  Ucense  contained  in 
§  31.5  of  this  chapter,  each  person  that 
is  licensed  under  §  32.51  shall  provide 
the  information  specified  in  this 
paragraph  to  each  person  to  whom  a 
device  is  to  be  transferred.  This 
information  must  be  provided  before  the 
device  may  be  transferred.  In  the  case  of 
a  transfer  through  an  intermediate 
person,  the  information  must  also  be 
provided  to  the  intended  user  prior  to 
initial  transfer  to  the  intermediate 
person.  The  required  information 
includes — 

(1)  A  copy  of  the  general  license 
contained  in  §  31.5  of  this  chapter;  if 
paragraphs  (c)(2)  through  (4)  or  {c)(13) 
of  §  31.5  do  not  apply  to  the  particular 
device,  those  paragraphs  may  be 
omitted. 

(2)  A  copy  of  §§  31.2,  30.51.  20.2201. 
and  20.2202  of  this  chapter; 


(3)  A  list  of  the  services  that  can  only 
be  performed  by  a  specific  licensee; 

(4)  Information  on  acceptable  disposal 
options  including  estimated  costs  of 
disposal;  and 

(5)  An  indication  that  NRC's  policy  is 
to  issue  high  civil  penalties  for 
improper  disposal. 

(b)  If  byproduct  material  is  to  be 
transferred  in  a  device  for  use  under  an 
equivalent  general  license  of  an 
Agreement  State,  each  person  that  is 
licensed  under  §  32.51  shall  provide  the 
information  specified  in  this  paragraph 
to  each  person  to  whom  a  device  is  to 
be  transferred.  This  information  must  be 
provided  before  the  device  may  be 
transferred.  In  the  case  of  a  transfer 
through  an  intermediate  person,  the 
information  must  also  be  provided  to   ' 
the  intended  user  prior  to  initial  transfer 
to  the  intermediate  person.  The  required 
information  includes — 

(1)  A  copy  of  the  Agreement  State's 
regulations  equivalent  to  §§  31.5,  31.2, 
30.51,  20.2201,  and  20.2202  of  this 
chapter  or  a  copy  of  §§  31.5,  31,2,  30.51, 
20.2201,  and  20.2202  of  this  chapter.  If 
a  copy  of  the  NRC  regulations  is 
provided  to  a  prospective  general 
licensee  in  lieu  of  the  Agreement  State's 
regulations,  it  shall  be  accompanied  by 
a  note  explaining  that  use  of  die  device 
is  regulated  by  the  Agreement  State;  if 
certain  paragraphs  of  the  regulations  do 
not  apply  to  the  particular  device,  those 
paragraphs  may  be  omitted, 

(2)  A  hst  of  the  services  that  can  only 
be  performed  by  a  specific  licensee; 

(3)  Information  on  acceptable  disposal 
options  including  estimated  costs  of 
disposal;  and 

(4)  The  name  or  tide,  address,  and 
phone  number  of  the  contact  at  the 
Agreement  State  regulatory  agency  from 
which  additional  information  may  be 
obtained. 

(c)  An  alternative  approach  to 
informing  customers  may  be  proposed 
by  the  licensee  for  approval  by  the 
Commission. 

(d)  Each  device  that  is  transferred 
after  (insert  date  1  year  after  the 
effective  date  of  this  rule)  must  meet  the 
labeling  requirements  in  §  32.51(a)(3) 
through  (5). 

(e)  If  a  notification  of  bankruptcy  has 
been  made  imder  §  30.34(h)  or  the 
license  is  to  be  terminated,  each  person 
licensed  under  §  32.51  shall  provide, 
upon  request,  to  the  NRC  and  to  any 
appropriate  Agreement  State,  records  of 
final  disposition  required  under 

§  32.52(c). 

11.  Section  32.52  is  revised  to  read  as 
follows: 
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§  32.52    Same:  material  transfer  reports 
and  records. 

Each  person  licensed  under  §  32.51  to 
initially  transfer  devices  to  generally 
licensed  persons  shall  comply  with  the 
requirements  of  this  section. 

(a)  The  person  shall  report  all 
transfers  of  devices  to  persons  for  use 
under  the  general  license  in  §  31.5  of 
this  chapter  and  all  receipts  of  devices 
from  persons  licensed  under  §  31.5  to 
the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  ATTN: 
GLTS.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  The  report  must  be  submitted  on 
a  quarterly  basis  on  Form  653 — 
"Transfers  of  Industrial  Devices  Report" 
or  in  a  clear  and  legible  report 
containing  all  of  the  data  required  by 
the  form. 

(1)  The  required  information  for 
transfers  to  general  licensees  includes — 

(i)  The  identity  of  each  general 
licensee  by  name  and  mailing  address 
for  the  location  of  use;  if  there  is  no 
mailing  address  for  the  location  of  use, 
an  alternate  address  for  the  general 
licensee  shall  be  submitted  along  with 
information  on  the  actual  location  of 
use. 

(ii)  The  name,  title,  and  phone 
number  of  the  person  identified  by  the 
general  licensee  as  having  knowledge  of 
and  authority  to  take  required  actions  to 
ensvu'e  compliance  with  the  appropriate 
regulations  and  requirements; 

(iii)  The  date  of  transfer; 

(iv)  The  type,  model  number,  and 
serial  number  of  the  device  transferred; 
and 

(v)  The  quantity  and  type  of 
byproduct  material  contained  in  the 
device. 

(2)  If  one  or  more  intermediate 
persons  will  temporarily  possess  the 
device  at  the  intended  place  of  use 
before  its  possession  by  the  user,  the 
report  must  include  the  same 
information  for  both  the  intended  user 
and  each  intermediate  person,  and 
clearly  designate  the  intermediate 
person(s). 

(3)  For  devices  received  from  a  §  31.5 
general  licensee,  the  report  must 
include  the  identity  of  the  general 
licensee  by  name  and  address,  the  type, 
model  number,  and  serial  number  of  the 
device  received,  the  date  of  receipt,  and. 


in  the  case  of  devices  not  initially 
transferred  by  the  reporting  licensee,  the 
name  of  the  manufacturer  or  initial 
transferor. 

(4)  If  the  licensee  makes  changes  to  a 
device  possessed  by  a  §  31.5  general 
licensee,  such  that  the  label  must  be 
changed  to  update  required  information, 
the  report  must  identify  the  general 
licensee,  the  device,  and  the  changes  to 
information  on  the  device  label. 

(5)  The  report  must  cover  each 
calendar  quarter,  must  be  filed  within 
30  days  of  the  end  of  the  calendar 
quarter,  and  must  clearly  indicate  the 
period  covered  by  the  report. 

(6)  The  report  must  clearly  identify 
the  specific  licensee  submitting  the 
report  and  include  the  license  number 
of  the  specific  licensee. 

(7)  If  no  transfers  have  been  made  to 
or  from  persons  generally  licensed 
under  §  31.5  of  this  chapter  during  the 
reporting  period,  the  report  must  so 
indicate. 

(b)  The  person  shall  report  all 
transfers  of  devices  to  persons  for  use 
under  a  general  license  in  an  Agreement 
State's  regulations  that  are  equivalent  to 
§  31.5  of  this  chapter  and  all  receipts  of 
devices  from  general  licensees  in  the 
Agreement  State's  jurisdiction  to  the 
responsible  Agreement  State  agency. 
The  report  must  be  submitted  on  Form 
653 — "Transfers  of  Industrial  Devices 
Report"  or  in  a  clear  and  legible  report 
containing  all  of  the  data  required  by 
the  form. 

(1)  The  required  information  for  ♦ 
transfers  to  general  licensees  includes — 

(i)  The  identity  of  each  general 
licensee  by  name  and  mailing  address 
for  the  location  of  use;  if  there  is  no 
mailing  address  for  the  location  of  use, 
an  alternate  address  for  the  general 
licensee  shall  be  submitted  along  with 
information  on  the  actual  location  of 
use. 

(ii)  The  name,  title,  and  phone 
number  of  the  person  identified  by  the 
general  licensee  as  having  knowledge  of 
and  authority  to  take  required  actions  to 
ensure  compliance  with  the  appropriate 
regulations  and  requirements; 

(iii)  The  date  of  transfer; 

(iv)  The  type,  model  number,  and 
serial  number  of  the  device  transferred; 
and 


(v)  The  quantity  and  type  of 
byproduct  material  contained  in  the 
device. 

(2)  If  one  or  more  intermediate 
persons  will  temporarily  possess  the 
device  at  the  intended  place  of  use 
before  its  possession  by  the  user,  the 
report  must  include  the  same 
information  for  both  the  intended  user 
and  each  intermediate  person,  and 
clearly  designate  the  intermediate 
person(s). 

(3)  For  devices  received  firom  a 
general  licensee,  the  report  must 
include  the  identity  of  the  general 
licensee  by  name  and  address,  the  tjrpe, 
model  number,  and  serial  number  of  the 
device  received,  the  date  of  receipt,  and, 
in  the  case  of  devices  not  initially 
transferred  by  the  reporting  licensee,  the 
name  of  the  manufactiu^r  or  initial 
transferor. 

(4)  If  the  licensee  makes  changes  to  a 
device  possessed  by  a  general  licensee, 
such  that  the  label  must  be  changed  to 
update  required  information,  the  report 
must  identify  the  general  licensee,  the 
device,  and  the  changes  to  information 
on  the  device  label. 

(5)  The  report  must  cover  each 
calendar  quarter,  must  be  filed  within 
30  days  of  the  end  of  the  calendar 
quarter,  and  must  clearly  indicate  the 
period  covered  by  the  report. 

(6)  The  report  must  clearly  identify 
the  specific  licensee  submitting  the 
report  and  must  include  the  license 
number  of  the  specific  licensee. 

(7)  If  no  transfers  have  been  made  to 
or  from  a  particular  Agreement  State 
during  the  reporting  period,  this 
information  shall  be  reported  to  the 
responsible  Agreement  State  agency 
upon  request  of  the  agency. 

(c)  The  person  shall  maintain  all 
information  concerning  transfers  and 
receipts  of  devices  that  supports  the 
reports  required  by  this  section.  Records 
required  by  this  paragraph  must  be 
maintained  for  a  period  of  3  years 
following  the  date  of  the  recorded  event. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
(FR  Doc.  00-31873  Filed  12-15-00;  8:45  am] 
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DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RiN  1018-AH70 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determinations  of 
Prudency  and  Designations  of  Critical 
Habitat  for  Plant  Species  From  the 
Islands  of  Maui  and  Kahoolawe,  Hawaii 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule  and  Notice  of 

determinations  of  whether  designation 

of  critical  habitat  is  prudent. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  have  reconsidered  our 
findings  concerning  whether 
designating  critical  habitat  for  38 
federally  protected  plants  from  the 
islands  of  Maui  and  Kahoolawe,  some  of 
which  may  also  occur  on  other 
Hawaiian  Islands,  listed  between  1991 
and  1996,  would  be  prudent.  At  the 
time  each  plant  was  listed,  we 
determined  that  designation  of  critical 
habitat  was  not  prudent  because 
designation  would  increase  the  degree 
of  threat  to  the  species  and/or  would  not 
benefit  the  plant.  We  have  determined 
that  critical  habitat  is  prudent  for  37  of 
these  species  since  the  potential  benefits 
of  designating  critical  habitat  essential 
for  the  conservation  of  these  species 
outweigh  the  risks  of  designation  that 
may  result  from  human  activity.  We 
propose  that  designation  of  critical 
habitat  is  not  prudent  for  one  species, 
which  is  no  longer  extant  in  the  wild 
and  for  which  no  genetic  material  is 
currently  extant,  because  such 
designation  would  not  be  beneficial  to 
this  species. 

We  propose  critical  habitat 
designations  for  a  total  of  50  species  in 
52  imits  on  Maui  and  4  units  on 
Kahoolawe  at  this  time.  The 
approximate  land  area  within  these 
units  totals  13,574  hectares  (33,614 
acres)  on  Maui  and  207  hectares  (512 
acres)  on  Kahoolawe.  This  proposed 
rule  includes  proposed  designations  for 
33  of  the  37  species  mentioned  above. 
Critical  habitat  is  not  proposed  for  four 
species  that  are  currently  only  found  in 
areas  on  Maui  that  are  permanently 
protected  and  managed.  In  addition, 
critical  habitat  is  being  proposed  for  six 


other  species  from  Maui  and  Kahoolawe 
that  were  listed  in  1999.  We  are  also 
proposing  critical  habitat  on  Maui  and 
Kahoolawe  for  1 1  species  which  also 
occur  on  Kauai. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
proposed  designations.  We  may  revise 
this  proposal  to  incorporate  or  address 
new  information  received  during  the 
comment  period. 

DATES:  We  must  receive  comments  from 
all  interested  parties  by  February  16, 
2001.  Public  hearing  requests  must  be 
received  by  February  1,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  yoiu-  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P.O.  Box  50088,  Honolulu,  HI  96850- 
0001. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to 
mandk_crithab_pr@fws.gov.  See  the 
Public  Comments  Solicited  section  in 
SUPPLEMENTARY  INFORMATION  below  for 
file  format  and  other  information  about 
electronic  filing. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  300  Ala  Moana  Blvd.,  Room  3-122, 
Honolulu,  HI. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  diuing  normal  business 
hours  at  the  Pacific  Islands  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  (see  ADDRESSES  section) 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

We,  the  U.S.  Fish  and  Wildlife 
Service  (Service),  have  reconsidered  oiu- 
previous  findings  concerning  whether  . 
designating  critical  habitat  for  some  of 
the  69  Federally  protected  plants 
currently  or  historically  found  on  the 
islands  of  Maui  and  Kahoolawe  is 
prudent.  Table  1  lists  the  species  that 
are  currently  found  on  Maui  and/or 


Kahoolawe,  reported  to  occur  on  these 
islands,  or  were  historically  present  (not 
seen  for  more  than  30  years).  Seventeen 
of  these  species  [Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Clermontia  samuelii,  Cyanea  copelandii 
ssp.  baleakalaensis,  Cyanea  glabra, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  mceldowneyi,  Dubautia 
plantdginea  ssp.  humilis.  Geranium 
arboreum.  Geranium  multiflonim, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis,  Melicope  adscendens, 
Melicope  balloui,  Melicope  ovalis, 
Remya  mauiensis,  Schiedea 
haleakalensis,  and  Tetramolopium 
capillare)  are  endemic  to  the  islands  of 
Maui  and/or  Kahoolawe,  while  33 
species  [Alectryon  macrococcus, 
Bonamia  menziesii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyrtandra  munroi,  Diellia  erecta, 
Flueggea  neowawraea,  Hedyotis 
coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Mariscus  pennatiformis,  Melicope 
knudsenii,  Melicope  mucronulata. 
Neraudia  sericea,  Peucedanum 
sandwicense,  Phyllostegia  mannii, 
Phyllostegia  mollis,  Plantago  princeps, 
Platantbera  holochila,  Pteris  lidgatei, 
Sanicula  purpurea,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  are  known  from  Maui  and/ 
or  Kahoolawe,  as  well  as  one  or  more 
other  islands  (Table  1).  Two  species, 
Bidens  micrantha  ssp.  kalealaha  and 
Cyanea  lobata,  were  known  from  Maui 
and  Lanai,  but  are  currently  only  extant 
on  Maui.  Lysimachia  lydgatei  was 
known  from  Maui  and  Oahu,  while 
Diplazium  molokaiense  was  known 
from  several  islands,  but  currently  both 
species  are  extant  only  on  Maui.  We 
believe  that  one  species,  Acaena  exigua, 
may  be  extinct.  The  fourteen  remaining 
species  are  known  only  from  historical 
records  (pre-1970)  on  Maui  and/or 
Kahoolawe  or  from  undocvunented 
observations.  While  these  species  do 
occiu-  on  other  islands,  we  do  not 
believe  they  still  occiu  on  Maui  or 
Kahoolawe. 


Table  1  .—Summary  of  Island  Distribution  of  69  Species  From  Maui  and  Kahoolawe 


Acaena  exigua  (lillwai)  

Alectryon  macrococcus  (mahoe)  

Argyroxiptiium  sandwicense  ssp. 

macrocephalum  (ahlnahlna). 

Asplenium  fragile  war.  /nsu/are  (NCN*)  

Bidens  micrantha  ssp.  kalealaha  (ko  oko  olau)  ... 

Bonamia  menziesii  (NCN) 

Brighamia  rockii  (pua  ala)  

Cenchrus  agrimonioides  (kamancmano) 

Centaurium  sebaeoides  (awiwi) 

Clermontia  lindseyana  (oha  wai)  

Clermontia  oblongifolia  ssp.  mauiensis  (oha  wai) 

Clenvontia  peleana  {oha  wai)  

Clermontia  samuelii  (oha  wai)  

Colubrina  oppositifolia  (kauila) 

Ctenitis  squamigera  (pauoa) 

Cyanea  copelandii  ssp.  baleakalaensis  (haha)  ... 

Cyanea  glabra  (haha)  

Cyanea  grimesiana  ssp.  grimesiana  (haha)  

Cyanea  hamatiflora  ssp.  hamatiflora  (haha) 

Cyanea  lobata  (haha)  

Cyanea  mceldowneyi  (haha)  

Cyrtandra  munroi  (ha  iwale)  

Delissea  undulata  (NCN)  

Diellia  erecta  (Asplenlum-leaved  diellia) 

Diplazium  molokaiense  (NCN) 

Dubautia  plantaginea  ssp.  humilis  (na  ana  e)  

Flueggea  neowawraea  (mehamehame)  

Geranium  art>oreum  (nohoanu)  

Geranium  multiflorum  (nohoanu)  

Gouania  vitifolia  (NCN)  

Hedyotis  coriacea  (kloele) 

Hedyotis  mannii  (pile)  

Hesperomannia  art>orescens  (NCN) 

Hesperomannia  arbuscula  (NCN) 

Hibiscus  brackenridgei  (mao  hau  hele)  

Ischaemum  byrone  (Hilo  ischaemum)  

Isodendnon  pynfolium  (wahine  noho  kula)  

Kanaloa  kahoolawensis  (kohe  malama  malama 

0  kanaloa). 

Lipochaeta  kamolensis  (nehe)  

Lysimachia  lydgatei  (NCN)  

Mariscus  pennatiformis  (NCN) : 

Melicopoe  adcendens  (alani)  

I^elicope  t>alloui  (alani)  

Melicope  knudenii  (alani)  

Melicope  mucronulata  (alani) 

Melicope  ovalis  (alani)  

Neraudia  sericea  (NCN) 

Nototnchium  humile  (kului)  

Peucedanum  sandwicense  (makou) 

Phegmariurus  mannii  (wawae  iole) 

Phyotegia  mannii  (NCN)  

Phyllostegia  mollis  (NCN)  

Phyllostegia  parvilfora  (NCN) 

Planatago  princeps  (laukahi  kuahiwi)  

Plantanthera  holochila  (NCN)  

Peteris  lidgatei  (NCN)  

Remya  mauiensis  (NCN)  

Sanicula  purpurea  (NCN) 

Schiedea  haleakalensis  (NCN) 

Schiedea  hookeri  (NCN)  

Schiedea  nuttallii  (NCN) :.... 

Sesbania  tomentosa  (NCN)  

Solanum  incompletum  (popolo  ku  mai)  

Sptermolepis  hawaiiensis  (NCN)  

Tetramolopium  arenarium  (NCN) 

Tetramologpium  capillare  (pamakani) 

Tetramologpium  remyi  (NCN)  


Island  Distribution 

,1 
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Table  1  .—Summary  of  Island  Distribution  of  69  Species  From  Maui  and  Kahoolawe— Continued 


Island  Distribution 

Species  (common  name) 

Kauai 

Oahu 

Moiokai 

Lanai 

Maul 

Hawaii 

N.W.  Isles.  Kahoolawe 
A/«hau 

Vigna  o-waheuensis  (NCN)  

C 

H 

C 
C 

C 
H 

C 
C 

C 
C 

Ni  (H).  Ka  (C) 

Zanthoxylum  hawaiiense  (a  w)  

KEY 

C  (Cun-ent) — population  last  observed  within  the  past  30  years. 
H  (Historical) — population  not  seen  tor  more  than  30  years. 
R  (Reported) — reported  from  undocumented  otjservations. 
*  NCN — no  common  name. 


When  38  of  the  above  species  where 
listed  between  1991  and  1996  [Acaena 
exigua,  Argyroxiphium  sandwicense 
ssp.  macrocephalum,  Bidens  micmntha 
ssp.  kalealaha,  Cencbrus  agrimonioides. 
Clermontia  lindseyana,  Clennontia 
oblongifolia  ssp.  mauiensis,  Colubrina 
oppositj folia,  Ctenitis  squamigera, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  lobata.  Cyanea  mceldowneyi, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense,  Geranium 
arboreum.  Geranium  multiflorum, 
Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Lipochaeta  kamolensis,  Lysimachia 
lydgatei,  Mariscus  pennatiformis, 
Melicope  adscendens,  Melicope  balloui, 
Melicope  mucronulata,  Melicope  ovalis, 
Neraudia  sericea,  Phlegmariurus 
mannii,  Phyllostegia  mollis,  Pteris 
lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakalensis, 
Tetramolopium  capillars,  and  Vigna  o- 
wahuensis),  we  determined  that 


designation  of  critical  habitat  was  not 
prudent  because  designation  would 
increase  the  degree  of  threat  to  the 
species  and/or  would  not  benefit  the 
plant.  However,  after  reevaluating  our 
previous  decision,  we  propose  that 
critical  habitat  designation  for  37  of 
these  species  would  be  prudent  because 
the  potential  benefits  of  designating 
critical  habitat  essential  for  the 
conservation  of  these  species  outweigh 
the  risks,  resulting  from  human  activity, 
of  designation  (see  CRITICAL  HABITAT 
section  below).  We  propose  that 
designation  of  critical  habitat  is  not 
prudent  for  Acaena  exigua,  which  we 
believe  may  be  extinct,  because  such  a 
designation  would  not  be  beneficial  to 
this  species,  since  we  believe  the 
species  may  be  extinct. 

Proposed  determinations  for  11 
species  that  also  occur  on  the  island  of 
Kauai  {Alectryon  macrococcus, 
Bonamia  menziesii,  Centaurium 
sebaeoides,  Flueggea  neowawraea, 
Melicope  knudsenii,  Peucedanum 
sandwicense,  Plantago  princeps, 


Platanthera  holochila,  Sesbania 
tomentosa,  Spermolepis  hawaiiensis, 
and  Zanthoxylum  hawaiiense)  were 
published  in  a  previous  proposal  (65  FR 
66808).  In  addition,  the  designation  of 
critical  habitat  was  foimd  to  be  prudent 
for  six  species  [Clermontia  samuelii, 
Cyanea  copelandii  ssp.  haleakalaensis, 
Cyanea  glabra,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis) 
when  they  were  listed  as  endangered  in 
1999. 

An  additional  14  species  listed  in 
Table  1  are  known  only  from  historical 
records  (pre-1970)  on  Maui  and/or 
Kahoolawe  or  from  undocumented 
observations.  Since  these  species  do  not 
ciurently  occur  on  Maui  or  Kahoolawe, 
is  it  not  prudent  to  designate  critical 
habitat  for  them  on  these  islands. 
However,  proposed  determinations  and 
critical  habitat  designations  or  non- 
designations  for  these  species  will  be 
included  in  other  proposed  rules  for  the 
islands  on  which  they  currently  occur 
(Table  2). 


Table  2.— Proposed  rules  in  which  prudency  and  critical  habitat  designations/non-designations  will  be 

PROPOSED  FOR  14  SPECIES  THAT  NO  LONGER  OCCUR  ON  MAUI  OR  KAHOOLAWE. 


SPECIES 

Proposed  rule  in  which  prudency  will  be  pro- 
posed 

Proposed  mle  in  which  critical  habitat  des- 
Ignations/non  designations  will  be  discussed 

Asplenium  fragile  war  insulate 

Brighamia  rockii 

Clermontia  peleana  

Hawaii 

Molokai  

Hawaii 

Hawaii 

Hawaii 

Hawaii ; 

Oahu 

Oahu 

Oahu 

Oahu 

Kauai  (65  FR  66808) 

Hawaii 
Molokai 

Delissea  undulata 

HawAJi 

Gouania  vitifolio 

Hawaii'  Oahti 

isodendhon  pyrifolium  

Nototrichium  humile 

Phyllostegia  mannii 

Ptiyllostegia  parviflora  

Schiedea  hookeri 

Schiedea  nuttallii  

Hawaii 

Oahu 

Oahu 

Oahu 

Oahu 

Solanum  incomplgtum 

Tetramolopium  arenahum  

Tetramolopium  remyi 

Hawaii 

Hawaii 

Lanai 

Hawaii 
Hawaii 
Lanai 

The  plants  discussed  in  this  proposed 
rule  were  listed  as  endangered  or 
threatened  species  luider  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  between  1991  and  1999. 


At  the  time  many  of  these  plants  were 
listed,  we  determined  that  designation 
of  critical  habitat  was  not  prudent 
because  designation  would  increase  the 
degree  of  threat  to  the  species  and/or 


would  not  benefit  the  plant.  These  not 
prudent  determinations,  along  with  196 
others,  were  challenged  in  Conservation 
Council  for  Hawaii  V .  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii).  On  March  9,  1998, 
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the  United  States  District  Court  for  the 
District  of  Hawaii  directed  us  to  review 
the  prudency  determinations  for  245 
listed  plant  species  in  Hawaii.  On 
August  10,  1998,  the  coiul  ordered  us  to 
publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30,  2002.  (See  65  FR 
66808  for  complete  discussion  about  the 
above  litigation.) 

In  addition,  a  second  court  order 
[Conservation  Council  for  Hawaii  v. 
Babbitt,  Civ.  No.  99-002283  HG  (D. 
Haw.  Aug.  19,  1999,  Feb.  16,  2000,  and 
March  28,  2000))  requires  that  we 
propose  critical  habitat  for  10  other 
plant  species,  6  of  which  are  addressed 
in  this  proposed  rule  [Clermontia 
samuelii,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Dubautia 
plantaginea  ssp.  humilis,  Kanaloa 
kahoolawensis)  for  which  determination 
was  found  to  be  prudent  at  the  time  of 
listing.  This  second  coiut  order  requires 
us  to  publish  proposed  critical  habitat 
designations  by  November  30,  2000,  and 
to  publish  final  critical  habitat 
designations  by  November  30,  2001. 

To  comply  with  these  court  orders, 
we  plan  to  publish  seven  proposed 
rules,  between  now  and  April  30.  2002, 
in  the  following  island  groupings:  Kauai 
and  Niihau;  Maui  and  Kahoolawe; 
Lanai:  Molokai;  Northwest  Hawaiian 
Islands:  Hawaii;  and  Oahu.  Each  notice 
will  contain  the  proposed  prudency 
determinations  for  species  occurring  on 
that  island  for  which  prudency 
determinations  have  not  been 
previously  proposed,  and  proposed 
designations  or  non-designations  of 
critical  habitat  for  each  plant  species 
known  to  occur  from  that  island.  The 
proposed  prudency  determination  and 
proposed  rule  for  Kauai  and  Niihau 
plants  was  published  in  the  Federal 
Register  on  November  7,  2000  (65  FR 
66808).  When  a  plant  species  occurs  on 
more  than  one  island,  critical  habitat 
may  be  proposed  in  all  of  the  proposed 
rules  that  cover  the  respective  islands. 

The  Islands  of  Maui  and  Kahoolawe 

Maui,  the  second  largest  island  in 
Hawaii  at  1,888  square  kilometers  (sq 
km)  (729  square  miles  (sq  mi))  in  area, 
was  formed  from  the  remnants  of  two 
large  shield  volcanoes,  the  older  west 
Maui  volcano  (1.3  million  years)  on  the 
west  and  the  larger,  but  much  yoxmger 
Haleakala  volcano  on  the  east.  Stream 
erosion  has  cut  deep  valleys  and  ridges 
into  the  originally  shield-shaped  West 
Maui  volcano.  The  highest  point  on 
West  Maui  is  Puu  Kukui  at  1,764  meters 


(m)  (5,787  feet  (ft))  elevation,  which  has 
an  average  rainfall  of  1 ,020  centimeters 
(cm)  (400  inches  (in.))  per  year,  making 
it  the  second  wettest  spot  in  Hawaii 
(Department  of  Geography  1998). 
Having  erupted  just  200  years  ago.  East 
Maui's  Haleakala  crater,  reaching  3,055 
m  (10,023  ft)  in  elevation,  has  retained 
its  classic  shield  shape  and  lacks  the 
diverse  vegetation  typical  of  the  older 
and  more  eroded  West  Maui  mountain. 
Rainfall  on  the  slopes  of  Haleakala  is 
about  89  cm  (35  in.)  per  year,  with  its 
windward  (northeastern)  slope  receiving 
the  most  precipitation.  However, 
Haleakala's  crater  is  a  dry  cinder  desert 
because  it  is  below  the  level  at  which 
precipitation  develops,  and  is  sheltered 
from  moisture-laden  winds  (Gagne  and 
Cuddihy  1999). 

The  island  of  Kahoolawe  measures 
about  17.7  km  (11  mi)  long  by  11.3  km 
(7  mi)  wide,  comprising  some  11,655 
hectares  (ha)  (28,800  acres  (ac)).  Located 
in  the  lee  of  Haleakala,  the  island  lies 
approximately  11  km  (6.7  mi)  from  East 
Maui.  The  highest  point  is  the  rim  of  an 
extinct  volcano  at  450  m  (1,477  ft)  above 
sea  level.  The  estimated  annual 
precipitation  is  approximately  500 
millimeters  (mm)  (20  in.),  with  most  if 
it  falling  ft-om  November  through 
March.  In  addition  to  the  low 
precipitation,  Kahoolawe  is  the  windiest 
of  the  Hawaiian  Islands  (Gon  et  al. 
1992). 

Discussion  of  the  Plant  Taxa 

Species  Endemic  to  Maui  and/or 
Kahoolawe  % 

Argyroxiphium  sandwicense  ssp. 
macrocephalum 

Argyroxiphium  sandwicense  ssp. 
macrocephalum,  a  long-lived  perennial 
and  a  member  of  the  aster  family 
(Asteraceae),  is  called  the  Haleakala 
silversword.  It  is  a  distinctive,  globe- 
shaped  rosette  plant  with  a  dense 
covering  of  silver  hairs.  This  subspecies 
is  distinguished  from  Argyroxiphium 
sandwicense  ssp.  sandwicense  h^  the 
shape  and  ratio  of  the  dimensions  of  the 
inflorescence,  the  nimiber  of  ray  florets 
per  head,  and  the  combination  of  its 
longer,  three-angled  leaves;  its  silvery 
leaf  hairs,  which  completely  hide  the 
leaf  surface;  and  its  longer  achenes  (Carr 
1985, 1999a). 

This  monocarpic  (flowers  only  once, 
at  the  end  of  its  lifetime)  plant  matures 
from  seed  to  its  final  stage  in 
approximately  15-50  years  (Loope  and 
Medeiros,  in  press).  The  plant  remains 
a  compact  rosette  until  it  sends  up  an 
erect,  central  flowering  stalk,  sets  seed, 
and  dies.  Flowering  occurs  from  June  to 
September,  with  annual  niunbers  of 
flowering  plants  varying  dramatically 


from  year  to  year.  Reliable  counts  of 
flowering  plants  were  made  in  1935 
(217  flowered)  and  in  1941  (815 
flowered)  (Loope  and  Crivellone  1986). 
Numbers  recorded  in  recent  years  have 
ranged  from  zero  in  1970  to  6,632  in 
1991.  The  environmental  stimulus  for 
synchronous  flowering  is  as  yet 
unknown.  An  apparent  relationship  of 
the  1991  mass  flowering  event  to 
stratospheric  alteration  by  the  eruption 
of  Pinatubo  Volcano  in  the  Philippines 
has  been  considered.  Investigations  are 
underway  by  R.  Pharis  of  the  University 
of  Calgary  and  L.L.  Loope  to  explore 
whether  enhanced  flowering  is  related 
to  increased  UV-B  radiation  due  to 
temporary  reduction  of  stratospheric 
ozone  (United  States  Fish  and  Wildlife 
Service  (USFWS)  1997).  Flying  insects, 
especially  native  bees,  moths,  flies, 
bugs,  and  wasps,  many  of  which  are 
pollinators,  are  attracted  in  large 
numbers  to  the  giant,  aromatic 
inflorescences.  It  has  been  demonstrated 
that  Argyroxiphium  sandwicense  ssp. 
macrocephalum  cannot  fertilize  itself 
and  is  reliant  on  insect  pollinators  for 
reproduction.  Rarely,  hybrids  between 
A.  sandwicense  ssp.  macrocephalum 
and  Dubautia  menziesii,  have  been 
observed.  Primarily  foimd  within 
Haleakala  Crater,  especially  on  Puu  o 
Pele  and  Puu  o  Maui  cinder  cones,  these 
hybrid  individuals  flower  for  several 
years  before  dying  (Carr  1985). 

Currently,  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
occupies  all  of  its  historic  range,  a  1,000 
ha  (2.500  ac)  area  at  2,100-3,000  m 
(6.890-9,840  ft)  elevation  in  the  crater 
and  outer  slopes  of  Haleakala  Volcano, 
within  Haleakala  National  Park,  and 
The  Natiue  Conservancy  of  Hawaii's 
(TNCH)  Waikamoi  Preserve  (Loope  and 
Crivellone  1986;  TNG  1998).  There  are 
a  total  of  seven  populations  on  Federal 
and  privatelv  owned  land,  with  39,013 
to  44,013  individual  plants  (TNCH 
1998;  Geographic  Decision  Systems 
International  (GDSI)  2000;  Hawaii 
Natural  Heritage  Program  (HIISIHP) 
Database  2000). 

The  habitat  of  this  species  consists 
primarily  of  dry,  well-drained, 
otherwise  barren,  unstable  slopes  of 
recent  (less  than  several  thousand  years 
old)  volcanic  cinder  cones.  Mean  annual 
precipitation  is  approximately  75-125 
cm  (29-49  in.).  The  substrate  has  almost 
no  soil  development  and  is  subject  to 
frequent  formation  of  ice  at  night  and 
extreme  heating  during  cloudless  days 
(USFWS  1997).  This  species  is  found  in 
alpine  dry  shrubland  with  native 
species  including:  Agrostis 
sandwicensis  (bent  grass),  Deschampsia 
nubigena  (hair  grass),  Dubautia 
menziesii  (na  ena  e),  Silene 
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stnithioloides  (catchfly).  Styphelia 
tameiameiae  (pukiawe).  Metrosideros 
polymorpha  (ohia).  Tetramolopium 
humile  (pamakani).  and  Trisetum 
glomemtum  (pili  uka)  (USFWS  1997). 

The  threats  to  this  species  are  loss  of 
pollinators  due  to  the  Argentine  ant 
[Iridomyrmex  humilis)  and  alien 
yellowjackets  [Vespula  pennsylvanica); 
native  seed-eating  and  herbivorous 
insects  such  as  the  tephritid  fly 
(Trupanea  cratericola],  the  larvae  of  a 
native  phycitid  moth  {Rhynchephestia 
rhabdotis],  and  the  endemic  cerambycid 
beetle  [Plagithmysus  terryi);  limited 
natural  range  which  makes  it  vulnerable 
to  extinction  due  to  catastrophic  events, 
such  as  a  natural  disaster;  competition 
from  the  alien  plant  species  Verbascum 
thapsus  (mullein)  and  Pennisetum 
setaceum  (fountain  grass);  and  human 
impacts  (trampling  and  site 
degradation).  Although  goats  (Capra 
hircus)  and  cattle  (Bos  taunts)  have  been 
removed  from  the  park,  they  remain  a 
potential  threat  (USFWS  1997;  57  FR 
20772). 

Clermontia  samuelii 

Clermontia  samuelii,  a  short-lived 
perennial  in  the  bellflower  family 
(Campanulaceae),  is  a  terrestrial  shrub 
with  elliptical  leaves  which  are 
sometimes  broader  at  the  tips. 
Clermontia  samuelii  ssp.  hanaensis  is 
differentiated  from  C.  samuelii  ssp. 
samuelii  by  the  greenish  white  to  white 
flowers;  longer,  narrower  leaves  with 
the  broadest  point  near  the  base  of  the 
leaves;  and  fewer  hairs  on  the  lower 
surface  of  the  leaves.  This  species  is 
separated  from  other  members  of  this 
endemic  Hawaiian  genus  by  the  size  of 
the  flowers  and  the  hypanthium 
(Lammers  1999). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (USFWS 
1999). 

Historically,  Clermontia  samuelii  has 
been  reported  from  Haleakala  and  from 
Keanae  Valley  on  the  windward  side  to 
Manawainui  on  the  more  leeward 
(southeastern)  side  of  Haleakala 
(Medeiros  and  Loope  1989;  HINHP 
Database  2000).  Currently.  C.  samuelii 
ssp.  hanaensis  is  known  from  the 
northeastern  side  of  Haleakala,  within 
Haleakala  National  Park,  Hanawi 
Natural  Area  Reserve  (NAR),  and  Hana 
Forest  Reserve.  There  is  a  total  of  five 
populations  with  600  individual  plants 
on  State  and  Federal  lands  (HINHP 
Database  2000;  GDSI  2000;  B.  Hobdy  in 
litt.  2000;  K.  Wood  in  litt.  2000).  C. 
samuelii  ssp.  samuelii  is  known  from 
three  populations  totaling  50  to  100 


individuals  on  State  and  Federal  lands 
within  Haleakala  National  Park,  Hanawi 
NAR,  and  the  Hana  and  Koolau  forest 
reserves  (Warshauer  1998;  USFWS 
1999;  GDSI  2000;  HINHP  Database  2000; 
K.  Wood  in  litt.  2000). 

Clermontia  samuelii  ssp.  hanaensis  is 
found  between  735  and  1,060  m  (2,400 
and  3,475  ft)  elevation,  while  C. 
samuelii  ssp.  samuelii  is  typically  found 
between  1,725  to  2,100  m  (5,660  to 
6,900  ft)  elevation  (64  FR  48307;  HINHP 
Database  2000;  K.  Wood  in  litt.  2000).  C. 
samuelii  ssp.  hanaensis  is  found  in  wet 
Metrosideros  polymorpha  and  M. 
polymorpha-Dicranopteris  linearis 
(uluhe)  forest  with  Tetraplasandra 
oahuensis  (ohe  mauka),  Hedyotis 
terminalis  (manono).  Hedyotis 
hillebrandii  (manono),  Broussaisia 
arguta  (kanawao),  Cibotium  sp.  (hapuu), 
Argyroxiphium  grayanum  (greensword), 
Dubautia  sp.  (na  ena  e),  Clermontia 
arborea  (oha  wai),  Psychotria  mariniana 
(kopiko),  Melicope  clusifolia  (alani), 
Diplazium  sandwichianum  (NGN), 
Peperomia  obovatilimba  (ala  ala  wai 
nui),  Adenophorus  tamariscinus 
(pendant  fern),  Vaccinium  sp.  (ohelo), 
Carex  alligata  (NGN),  Melicope  sp. 
(alani),  and  Cheirodendron  trigynum 
(olapa)  (HINHP  Database  2000). 
Clermontia  samuelii  ssp.  samuelii  is 
found  in  wet  Metrosideros  polymorpha 
and  M.  polymorpha-Cheirodendron 
trigynum  forest  with  Hedyotis 
hillebrandii,  Cibotium  sp.,  Broussaisia 
arguta,  Dubautia  sp.,  Diplazium 
sandwichianum,  Rubus  hawaiiensis 
(akala),  Clermontia  arborescens  ssp. 
waihiae  (oha  wai),  Vaccinium  sp.,  Carex 
alligata,  and  Melicope  sp.  (HINHP 
Database  2000). 

Threats  to  Clermontia  samuelii  ssp. 
hanaensis  include  habitat  degradation 
and/or  destruction  by  feral  pigs  [Sus 
scrofa)  and  competition  with  alien  plant 
taxa  such  as  Tibouchina  herbacea 
(glorybush),  Paspalum  urvillei  (vasey 
grass),  Paspalum  conjugatum(Hilo 
grass),  funcus  sp.  (NGN),  Hedychium 
coronarium  (ginger),  and  Hedychium 
gardnerianum  (64  FR  48307;  K.  Wood  in 
litt.  2000).  In  addition,  two  extremely 
Invasive  alien  plant  taxa,  Miconia 
calvescens  (velvet  tree)  and  Clidemia 
hirta  (Roster's  curse),  are  found  in 
nearby  areas  and  may  invade  this 
habitat  if  not  controlled  (64  FR  48307). 
The  habitat  of  C.  samuelii  ssp.  samuelii 
was  extensively  damaged  by  pigs  in  the 
past,. and  pigs  are  still  a  major  threat  to 
the  populations  on  State  owned  lands. 
The  population  within  the  National 
Park  has  been  fenced  and  pigs  have 
been  eradicated.  However,  due  to  the 
large  populations  of  pigs  in  adjacent 
areas,  the  park  populations  must 
constantly  be  monitored  to  prevent 


further  occurrence  (64  FR  48307). 
Gompetition  with  alien  plant  taxa  such 
as  Holcus  lanatus  (velvet  grass)  and 
Juncus  planifolius  (NGN)  is  a  major 
threat  to  this  subspecies  (K.  Wood  in 
litt.  2000).  In  addition,  rats  (mainly 
black  rat  (Rattus  rattus))  and  slugs 
(mainly  Milax  gagetes)  are  known  to  eat 
leaves,  stems,  and  fruits  of  other 
members  of  this  genus,  and  therefore  are 
a  potential  threat  to  both  subspecies  (64 
FR  48307). 

Cyanea  copelandii  ssp.  haleakalaensis 

Cyanea  copelandii  ssp. 
haleakalaensis,  a  short-lived  perennial 
member  of  the  bellflower  family 
(Gampanulaceae),  is  a  vine-like  shrub 
with  sprawling  stems  and  tan  latex  sap. 
This  subspecies  is  differentiated  from 
the  other  subspecies  by  its  shorter 
elliptical  leaves.  The  species  differs 
from  others  in  this  endemic  Hawaiian 
genus  by  the  vine-like  stems  and  the 
yellowish  flowers  that  appear  red  due  to 
the  covering  of  hairs  (Lainmers  1999). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
enviroimiental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Cyanea  copelandii  ssp. 
haleakalaensis  was  reported  from  the 
windward  side  of  Haleakala  and  from 
Waikamoi  to  Kipahulu  Valley  (Lammers 
1999).  Currently,  this  taxon  is  known 
from  three  populations  with  a  total  of 
205  individuals  in  Kipahulu  Valley 
within  Haleakala  National  Park;  west  of 
Kuhiwa  Stream  and  Valley  in  Hanawi 
NAR;  and  on  lower  Waikamoi  flume, 
which  is  privately  owned  (64  FR  48307; 
Warshauer  1998;  HINHP  Database  2000; 
GDSI  2000). 

Cyanea  copelandii  ssp. 
haleakalaensis  is  found  on  stream  banks 
and  wet  scree  (a  sloping  mass  of  rocks 
at  the  base  of  a  cliff)  slopes  in  montane 
wet  or  mesic  forest  dominated  by 
Acacia  koa  (koa)  and/or  Metrosideros 
polymorpha  at  elevations  between  730 
and  1,340  m  (2,400  and  4,400  ft)  (64  FR 
48307;  HINHP  Database  2000). 
Associated  species  include  Cibotium 
sp.,  Perrottetia  sandwicensis  (olomea), 
Psychotria  hawaiiensis  (kopiko  ula), 
Broussaisia  arguta,  and  Hedyotis 
acuminata  (au)  (64  FR  48307;  HINHP 
Database  2000). 

The  major  threats  to  this  species  are 
habitat  degradation  and/or  destruction 
by  feral  pigs;  competition  with  several 
alien  plant  taxa;  rats;  slugs;  and 
potential  extinction  due  to  random 
environmental  events  due  to  small 
population  sizes  (64  FR  48307). 
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Cyanea  glabra 

Cyanea  glabra,  a  member  of  the 
bellflower  family  (Gampanulaceae),  is  a 
short-lived,  perennial  shrub,  with  the 
leaves  of  juvenile  plants  deeply 
pinnately  lobed,  while  those  of  the  adult 
plants  are  more  or  less  entire  and 
elliptical.  This  species  is  differentiated 
from  others  in  this  endemic  Hawaiian 
genus  by  the  size  of  the  flower  and  the 
piimately  lobed  juvenile  leaves 
(Lammers  1999). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Cyanea  glabra  has  been 
reported  from  West  Maui  and  on 
Haleakala,  East  Maui  (64  FR  48307; 
HINHP  Database  2000).  Currently,  this 
species  is  known  from  a  single 
population  of  12  individual  plants  on 
privately  owned  land  in  Kauaula  Valley 
(GDSI  2000;  HINHP  Database  2000). 

Cyanea  glabra  is  foimd  on  soil  and 
rock  stream  banks  in  wet  lowland  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha,  at  elevations 
between  800  to  1,340  m  (2,625  to  4,400 
ft)  (HINHP  Database  2000). 

The  threats  to  this  species  are  slugs; 
habitat  degradation  and/or  destruction 
by  feral  pigs;  flooding;  competition  with 
several  alien  plant  taxa;  rats;  the  two- 
spotted  leafhopper  [Saphonia 
rufofascia);  and  extinction  caused  by 
random  environmental  events  due  to  the 
small  number  individuals  in  the  only 
remaining  population  (64  FR  48307). 

Cyanea  hamatiflora  ssp.  hamatiflora 

Cyanea  hamatiflora  ssp.  hamatiflora, 
a  short-lived  perennial  and  member  of 
the  bellflower  family  (Gampanulaceae), 
is  a  palm-like  tree  with  tan  colored 
latex.  This  subspecies  is  differentiated 
from  the  listed  subspecies  (C 
hamatiflora  ssp.  carlsonii]  by  its  longer 
calyx  lobes  and  shorter  individual 
flower  stalks.  This  species  is  separated 
from  others  in  this  endemic  Hawaiian 
genus  by  fewer  flowers  per 
inflorescence  and  narrower  leaves 
(Lammers  1999). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Cyanea  hamatiflora  ssp. 
hamatiflora  was  known  from  the 
windward  side  of  Haleakala,  stretching 
fiiDm  Puu  o  Kakae  to  Manawainui 
(HINHP  Database  2000).  Currently,  this 
taxon  is  known  from  nine  populations 
with  a  total  of  22  individuals  in 
Haipuaena  Gulch  in  the  Koolau  Forest 


Reserve;  along  East  Wailuaki  Stream  in 
the  Koolau  Forest  Reserve;  upper 
Kipahulu  Valley  in  Haleakala  National 
Park;  and  between  Puu  Ahulili  and 
Kaupo  Gap  (State,  Federal,  and  privately 
ovraed  lands)  (Warshauer  1998;  GDSI 
2000;  HINHP  Database  2000). 

Typical  habitat  for  this  taxon  is 
montane  wet  forest  dominated  by 
Metrosideros  polymorpha,  with  a 
Cibotium  sp.  and/or  native  shrub 
understory  and  closed  Acacia  koa-M. 
polymorpha  wet  forest  from  975  to 
1,500  m  (3,200  to  4,920  ft)  elevation 
(HINHP  Database  2000).  Associated 
native  plant  taxa  include  Dicranopteris 
linearis,  Cheirodendron  trigynum, 
Broussaisia  arguta,  Cyanea  solenocalyx 
(haha),  Cyanea  kunthiana  (haha), 
Vaccinium  sp.,  Melicope  sp.,  and 
Myrsine  sp.  (kolea)  (64  FR  48307; 
HINHP  Database  2000). 

The  threats  to  this  species  are  habitat 
degradation  and/or  destruction  by  feral 
pigs;  landslides;  competition  with  the 
alien  plant  Ageratina  adenophora  (Maui 
pamakani);  rats;  and  slugs  (64  FR 
48307). 

Cyanea  mceldowneyi 

Cyanea  mceldowneyi  (a  member  of 
the  bellflower  family  (Gampanulaceae)) 
is  a  short-lived,  unbranched  perennial 
shrub  with  rough  to  prickly  stems.  This 
species  is  distinguished  from  other 
species  of  Cyanea  by  the  combination  of 
a  densely  armed  trunk,  long  (40  mm  (1.6 
in.))  white-colored  corollas,  and  leaf 
blade  size  and  shape  (Lammers  1999). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (USFWS 
1997). 

Historically,  Cyanea  mceldowneyi 
was  known  from  rainforest  west  of 
Waikamoi  to  Honomanu  on 
northwestern  Haleakala  (Lammers 
1999).  Currently,  this  species  is  known 
from  six  populations  with  a  total  of  31 
individuals,  in  the  vicinity  of  Waikamoi 
Drainage  on  East  Maui,  on  or  near  State 
and  privately  owned  lands  (Warshauer 
1998;  GDSI  2000;  HINHP  Database 
2000). 

The  habitat  of  this  species  is  montane 
wet  forest  with  mixed  Metrosideros 
polymorpha-Acacia  koa  at  elevations 
between  925  and  1,280  m  (3,030  and 
4,200  ft)  (Lammers  1999;  HINHP 
Database  2000).  Associated  native  plants 
include  Melicope  clusiifolia  (kolokolo 
mokihana),  Hedyotis  sp.  (NGN), 
Clermontia  arborescens,  Diplazium 
sandwichianum,  Broussaisia  arguta, 
Cibotium  sp.,  Cyrtandra  sp.  (haiwale), 
Dicranopteris  linearis,  and 
Cheirodendron  trigynum  (57  FR  20772). 


The  threats  to  this  species  are  habitat 
degradation  and  physical  destruction  by 
feral  pigs;  small  niunber  of  populations 
and  individuals  (57  FR  20772);  and 
competition  with  alien  plant  species, 
especially  Setaria  palmifolia 
(palmgrass)  (USFWS  1997).  -- 

Dubautia  plantaginea  ssp.  humilis 

Dubautia  plantaginea  ssp.  humilis,  a 
short-lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  dwarf  shrub  less  than 
80  cm  (30  in.)  tall  with  hairless  or 
striguUose  (bulbous-based  hairs,  all 
pointing  in  the  same  direction)  stems. 
This  species  differs  from  other  Hawaiian 
members  of  the  genus  by  the  number  of 
nerves  in  the  leaves  and  by  the  close 
resemblance  of  the  leaves  to  the  genus 
Plantago  (Garr  1985.  1999b).  The 
subspecies  humilis  differs  from  the 
other  two  subspecies  (D.  plantaginea 
ssp.  magnifolia  and  Dubautia 
plantaginea  ssp.  plantaginea)  by  having 
fewer  heads  per  inflorescence,  but  more 
florets  per  head  (Garr  1999b). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Dubautia  plantaginea  ssp.  humilis  has 
only  been  reported  from  two  locations 
in  lao  Valley,  on  West  Maui.  These 
populations,  totaling  60-65  individuals, 
are  on  or  near  State  and  privately  owned 
lands  (GDSI  2000;  HINHP  Database 
2000). 

The  typical  habitat  of  the  species  is 
wet,  barren,  steep,  rocky,  wind-blown 
cliffs  between  350  to  400  m  (1,150  to 
1,300  ft)  elevation.  Associated  native 
plant  taxa  include  Metrosideros 
polymorpha,  Pipturus  albidus  (mamaki), 
Eragrostis  variabilis  (kawelu),  Carex  sp. 
(NGN),  Hedyotis  formosa  (NGN), 
Lysimachia  remyi  (kolokolo  kuahiwi), 
Bidens  sp.  (kookoolau),  Pritchardia  sp. 
(loulu),  and  Plantago  princeps  (64  FR 
48307;  HINHP  Database  2000). 

Threats  to  Dubautia  plantaginea  ssp. 
humilis  include  landslides  and 
competition  from  alien  plant  taxa  (64  FR 
48307).  Random  environmental  events, 
such  as  landslides,  are  a  threat  because 
of  the  limited  number  of  individuals 
and  populations  and  their  narrow 
distribution. 

Geranium  arboreum 

Geranium  arboreum,  a  long-lived 
perennial  and  a  member  of  the  geraniimi 
family  (Geraniaceae).  It  is  a  many 
branched,  spreading,  woody  shrub 
about  1.8  to  3.7  m  (6  to  12  ft)  tall.  This 
species  can  be  distinguished  from  other 
Geranium  by  its  red  petals  with  the 
upper  three  petals  erect  and  the  lower 
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two  reflexed,  causing  the  flower  to 
appear  curved  (Wagner  et  al.  1999). 

Geranium  arboreum  is  the  only 
species  in  its  genus  that  appears  to  be 
adapted  to  bird-pollination  (Funk  1982, 
1988).  Native  honeycreepers  appear  to 
be  a  major  pollination  vector.  G. 
arboreum  from  the  southwest  area  of 
Haleakala  in  the  Kula  Forest  Reserve 
produce  seeds  that  are  larger  and  fuller 
than  seeds  from  the  northwest  extension 
of  its  distribution  (USFWS  1997).  Native 
honeycreepers  are  reasonably  abundant 
in  both  areas  (USFWS  1997). 

The  original  range  and  abundance  of 
the  species  is  unknown,  but  late  19th 
and  early  20th  century  collections 
indicate  that  it  once  grew  on  the 
southern  slopes  of  Haleakala  and  that  its 
distribution  on  the  northern  slopes 
extended  beyond  its  presently  known 
range.  There  are  ten  populations  totaling 
142  tol47  individuals,  on  State,  private, 
and  federally  owned  lands  (Warshauer 
1998:  GDSI  2000;  HINHP  Database 
2000).  These  populations  are  found  in 
Waiohuli;  west  side  of  Puu  Nianiau; 
west  side  of  Puu  Koolau;  Waiakoa  and 
Kealahou;  Hapapa  Gulch;  Kaonoulu; 
southeast  and  southwest  side  of  Puu 
Keokea;  and  Papaanui  (Warshauer  1998; 
HINHP  Database  2000). 

Geranium  arboreum  grows  in  steep, 
damp,  and  shaded  narrow  canyons  and 
gulches,  steep  banks,  and  along 
intermittent  streams  in  Sophora 
chrysophylla  (mamane)  subalpine  dry 
shrubl^nd  and  Metrosideros 
polymorpha  montane  forest,  between 
1,525  to  2,135  m  (5,000  and  7,000  ft)  in 
elevation.  Associated  native  plant 
species  include  Vaccinium  reticulatum 
(ohelo  ai),  Dodonaea  viscosa  (aalii), 
Styphelia  tameiameiae,  Rubus 
hawaiiensis.  and  Drvopteris  wallichiana 
(NCN)  (USFWS  1997). 

The  greatest  immediate  threat  to  the 
survival  of  this  species  is  the 
encroachment  and  competition  from 
naturalized,  exotic  vegetation,  chiefly 
grasses  and  trees.  Soil  disturbance, 
caused  by  trampling  cattle  and  rooting 
by  feral  pigs,  also  is  a  major  threat  as  it 
destroys  plants  and  facilitates  the 
encroachment  of  competing  species  of 
naturalized  plants.  Other  less  important 
threats  include  browsing  by  cattle;  fires; 
and  pollen  from  exotic  pine  trees,  which 
at  times  of  the  year  completely  cover  the 
stigmas  of  the  geraniums,  precluding 
any  fertilization  by  its  own  species 
(Funk  1982,  1988)'.  The  small  number  of 
individual  plants  increases  the  potential 
for  extinction  from  random 
environmental  events,  and  the  limited 
gene  pool  may  depress  reproductive 
vigor  (57  FR  20580;  USFWS  1997). 


Geranium  multiflorum 

Geranium  multiflorum,  a  long-lived 
member  of  the  geranium  family 
(Geraniaceae).  This  perennial  is  a  1  to  3 
m  (3  to  10  ft)  tall,  many-brcmched  shrub. 
Flowers  are  in  clusters  of  25  to  50,  and 
have  5  white  petals  that  are  10  to  15  mm 
(0.4  to  0.6  in.)  long  with  purple  veins  or 
bases.  This  species  is  distinguished 
from  others  of  the  genus  by  its  white, 
regularly  symmetrical  flowers  and  by 
the  shape  and  pattern  of  teeth  on  its  leaf 
margins  (57  FR  20772;  Wagner  et  al. 
1999). 

There  is  very  little  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (USFWS 
1997). 

Historically,  Geranium  multiflorum 
was  known  from  Ukulele,  Waieleele, 
and  Waianapanapa  on  East  Maui 
(HINHP  Database  2000).  This  species  is 
now  known  from  Haleakala  National 
Park,  Hanawi  NAR,  Koolau  Forest 
Reserve,  and  Waikamoi  Preserve  on 
Federal,  State,  and  private  lands 
(Warshauer  1998;  GDSI  2000;  HINHP 
Database  2000).  The  nine  knovra 
populations  extend  over  a  distance  of 
about  10.5  by  5.5  km  (6.5  by  3.5  mi). 
Due  to  the  inaccessibility  of  the 
populations  and  the  difficulty  in 
determining  the  number  of  individuals 
(due  to  the  plant's  multi-branched 
form),  the  total  number  of  individuals  of 
this  species  is  not  known;  however,  it 
probably  does  not  exceed  3,000  plants 
(57  FR  20772;  HINHP  Database  2000). 

Geranium  multiflorum  is  found  in  wet 
or  mesic  Metrosideros  polymorpha 
montane  forest  and  alpine  mesic  forest, 
Styphelia  tameiameiae  shrublamd, 
Sophora  chrysophylla  subalpine  dry 
forest,  open  sedge  swamps,  fog-swept 
lava  flows,  or  montane  grasslands, 
between  1,580  and  2,450  m  (5,180  and 
8,040  ft)  in  elevation  (Wagner  et  al. 
1999;  HINHP  Database  2000). 
Associated  native  species  include 
Coprosma  montana  (pilo),  Dryopteris 
glabra  (hohui),  Dryopteris  wallichiana, 
Rubus  hawaiiensis.  Ranunculus  sp. 
(makou),  Vaccinium  sp.,  Hedyotis  sp., 
and  Sadleria  cyatheoides  (amau) 
(HINHP  Database  2000). 

The  major  threat  to  Geranium 
multiflorum  is  competition  with 
encroaching  alien  plant  species, 
particularly  Rubus  argutus  (prickly 
Florida  blackberry)  (57  FR  20772).  A 
potential  threat  is  habitat  destruction  by 
feral  pigs  and  goats  in  unfenced  areas. 

Kanaloa  kahoolawensis 

Kanaloa  kahoolawensis,  a  short-lived 
perennial  and  a  member  of  the  legume 


family  (Fabaceae),  is  a  densely  branched 
shrub  0.75  to  1  m  (2.5  to  3.5  ft)  tall.  The 
leaves  are  divided  into  three  pairs  of 
leaflets,  with  a  leaf  nectary  (nectar- 
bearing  gland)  at  the  joint  between  each 
pair  of  leaflets.  One  to  three 
inflorescences  are  found  in  the  leaf  axils 
(joint  between  leaf  and  stem), 
developing  with  the  flush  of  new  leaves. 
The  inflorescence  is  a  globose  head  with 
20  to  54  white  flowers.  Up  to  four  fruits 
develop  in  each  flowering  head.  One 
slender,  brown  seed,  about  2  mm  (0.08 
in.)  long,  is  found  in  each  fiiiit.  There 
is  no  other  species  of  legume  in  Hawaii 
that  bears  any  resemblance  to  this 
species  or  genus  (Lorence  and  Wood 
1994). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  imknown 
(64  FR  48307). 

Kanaloa  kahoolawensis  was  unknown 
to  science  until  its  discovery  by  Steve 
Perlman  and  Ken  Wood  in  1992  on  a 
steep  rocky  spire  on  the  coast  of 
Kahoolawe.  The  only  known  location  of 
Kanaloa  kahoolawensis  is  this  rocky 
stack  on  the  southern  coast  of  the  island 
of  Kahoolawe,  which  is  owned  by  the 
State  of  Hawaii  (Lorence  and  Wood 
1994).  While  there  are  no  previous 
records  of  the  plant,  pollen  core  studies 
on  the  island  of  Oahu  revealed  a  legume 
pollen  that  could  not  be  identified  until 
this  species  was  discovered.  The  pollen 
cores  indicate  that  K.  kahoolawensis 
was  a  codominant  with  Dodonaea 
viscosa  and  Pritchardia  sp.  from  before 
1210  B.C.  to  1565  A.D.,  at  which  point 
K.  kahoolawensis  disappeared  from  the 
pollen  record  and  D.  viscosa  and 
Pritchardia  sp.  declined  dramatically 
(Athens  et  al.  1992;  Athens  and  Ward 
1993;  Lorence  and  Wood  1994).  Only 
one  population  with  two  living 
individuals  is  known  (Paul  Higashino. 
Kahoolawe  Island  Reserve  Commission 
(KIRC),  pers.  comm.  2000). 

The  only  known  habitat  is  mixed 
coastal  shrubland  on  steep  rocky  talus 
slopes  at  45  to  60  m  (150  to  200  ft) 
elevation.  Associated  native  plant  taxa 
include  Sidafallax  (ilima).  Senna 
gaudichaudii  (kolomona),  Bidens 
mauiensis  (kookoolau),  Lipochaeta 
livarum  (nehe),  Portulaca  molokinensis 
(ihi),  and  Capparis  sandwichiana  (maia 
pilo)  (64  FR  48307). 

The  major  threats  to  Kanaloa 
kahoolawensis  are  landslides  and  the 
alien  plant  taxa  Emilia  fosbergii 
(pualele),  Chloris  barbata  (swollen 
finger  grass),  and  Nicotiaixa  glauca 
(tobacco  tree)  (Lorence  and  Wood  1994). 
Goats  played  a  major  role  in  the 
destruction  of  vegetation  on  Kahoolawe 
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before  they  were  removed  (Cuddihy  and 
Stone  1990),  and  K.  kahoolawensis 
probably  survived  only  because  the 
rocky  stack  is  almost  completely 
separated  from  the  island  and 
inaccessible  to  goats  (Lorence  and  Wood 
1994).  Rats  are  a  potential  threat  to 
Kanaloa  kahoolawensis,  because  the 
species  has  seeds  similar  in  appearance 
and  presentation  to  the  seeds  of  the 
federally  endangered  Caesalpinia 
kavaiense  (Uhiuhi),  which  are  eaten  by 
rats.  Rats  may  have  been  the  cause  of 
the  decline  of  this  species  800  years  ago. 
Trampling  and  habitat  degradation  from 
cats  and  seabirds  are  also  potential 
threats  (P.  Higashino,  pers.  comm. 
2000).  Random  environmental  events 
and/or  reduced  reproductive  vigor  are 
also  a  threat  to  this  species,  because 
only  two  individuals  are  known  (64  FR 
48307). 

Lipochaeta  kamolensis 

Lipochaeta  kamolensis,  a  short-lived 
pereruaial  herb  of  the  aster  family 
(Asteraceae),  has  trailing  or  climbing 
stems  that  are  woody  at  the  base  and 
reach  a  length  of  0.3  to  3  m  (1  to  10  ft). 
This  species  is  distinguished  from 
others  of  the  genus  by  the  simple  leaves 
which  are  pirmately  lobed  or  cut  and  by 
the  size  of  the  flower  heads  (Wagner  et 
al.  1999). 

Lipochaeta  kamolensis  has  been 
observed  flowering  from  December 
through  February,  as  well  as  in  April. 
The  growing  season  coincides  with  the 
wet  season  between  November  and 
April/May.  Plants  are  dry  and  appear  to 
be  metabolically  inactive  during  the  dry 
season.  Additional  information  on  the_ 
life  history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknov«i 
(USFWS  1997). 

Historically,  Lipochaeta  kamolensis 
was  known  from  Kamole  Gulch,  west  of 
Kepuni  Gulch,  and  7.2  km  (11.8  mi) 
southeast  of  Ulupalakua  Ranch  Office 
(Wagner  et  al.  1999).  This  species  still 
occurs  in  the  Kamole  Gvdch,  as  well  as 
Kepuni  Gulch,  both  above  and  below 
Highway  31  on  State-owned  and  private 
lands.  The  only  known  population, 
which  extends  over  an  area  of  about  40 
ha  (100  ac),  is  estimated  to  contain  less 
than  500  individuals  (GDSI  2000, 
HINHP  Database  2000;  Kenneth  Wood, 
National  Tropical  Botanical  Garden 
(NTBG)  in  litt.  1999). 

Lipochaeta  kamolensis  typically 
grows  along  the  bottom  of  rock  ledges  in 
dry  to  mesic  scrub  or  dry  lowland 
forests  at  elevations  from  220  to  250  m 
(720  to  820  ft)  (Wagner  et  al.  1999). 
Associated  vegetation  includes 
Dodonaea  viscosa,  Plumbago  zeylanica 


(iliee),  and  Ipomoea  indica  (koali  awa) 
(K.  Wood,  in  litt.  1999). 

The  major  threats  to  Lipochaeta 
kamolensis  are  habitat  destruction  and 
predation  by  cattle  and  goats, 
competition  v^th  alien  plants  such  as 
Lantana  camara,  fire,  and  the  small 
number  of  populations  subject  to 
extinction  by  random  environmental 
events  (57  FR  20772;  USFWS  1997). 

Melicope  adscendens 

Melicope  adscendens,  a  long-lived 
perennial  of  the  citrus  family 
(Rutaceae),  is  a  sprawling  shrub  with 
long,  slender  branches  covered  with 
gray  hairs  when  young,  which  become 
hairless  when  older.  M.  adscendens  is 
distinguished  from  other  species  of  the 
genus  by  its  growth  habit,  the  distinct 
follicles  of  its  fruit,  and  the  persistent 
(remaining  attached)  sepals  and  petals 
(Stone  et  al.  1999). 

Melicope  adscendens  frmts  have  been 
collected  in  March  and  July.  Additional 
information  on  the  life  history  of  this 
plant,  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  generally 
imknown  (USFWS  1997). 

Melicope  adscendens  has  been  foimd 
only  on  the  southwestern  slope  of 
Haleakala;  two  plants,  separated  by  an 
imspecified  distance,  were  foimd  by 
Forbes  in  1920.  Today,  there  are  a  total 
of  three  known  populations  on  State 
and  private  lands:  one  of  the  original 
plants  persists  near  Puu  Ouli  on 
privately  owned  land.  26  individuals 
are  known  from  Auwahi,  and  one 
individual  has  been  found  in  the  Kanaio 
NAR  (GDSI  2000,  HINHP  Database 
2000). 

This  species  typically  grows  at 
elevations  between  770  and  1,220  m 
(2,520  and  4,000  ft)  in  Nestegis 
sandwicensis  (olopua)  lowland  mesic 
forest  or  open  dry  forest  on  a'a  laya 
flows  (a  particular  type  of  lava  flow 
with  very  sharp  edges)  with  pockets  of 
soil.  Associated  native  plant  species 
include:  Pleomele  auwahiensis  (hala 
pepe),  Dodonaea  viscosa,  Osteomeles 
anthyllidifolia  (ulei),  Alphitonia 
ponderosa  (kauila),  Chamaesyce 
celastroides  var.  lorifolia  (akoko), 
Santalum  ellipticum  (iliahialo  e), 
Pouteria  sandwicensis  (alaa),  Styphelia 
tameiameiae  and  Xylosma  hawaiiensis 
(maua)  (HINHP  Database  2000,  K. 
Wood,  in  litt.  1999). 

Major  threats  are  habitat  damage  and 
trampling  by  cattle,  competition  with 
alien  plant  species,  including  Lantana 
camara.  Bocconia  frutescens  (NCN),  and 
Pennisetum  clandestinum,  and  reduced 
reproductive  vigor  or  extinction  from 
random  environmental  events  due  to  the 
small  number  of  individuals  and  narrow 


distribution.  Potential  threats  include 
habitat  degradation  and  damage  to 
plants  by  axis  deer  (Axis  axis),  feral 
goats,  feral  pigs,  black  twig  borer,  fire, 
and  ranch  activities  (59  FR  62346; 
USFWS  1997;  HINHP  Database  2000). 

Melicope  balloui 

Melicope  halloui,  a  long-lived 
perennial  of  the  citrus  family 
(Rutaceae),  is  a  small  tree  or  shrub.  New 
growth  has  yellowish  brown  woolly 
hairs  and  waxy  scales;  plant  parts  later 
become  nearly  hairless.  M.  balloui  is 
distinguished  from  other  species  of  the 
genus  by  the  partially  fused  carpels  of 
its  four-lobed  capsule  and  usually 
persistent  sepals  and  petals  (Stone  et  al. 
1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  imknown 
(USFWS  1997). 

Melicope  balloui  has  been  found  only 
on  the  northern  and  southeastern  slopes 
of  Haleakala.  There  are  two  known 
populations,  located  approximately  4.0 
km  (2.5  mi)  apart;  one  near  Puu  o  Kakae 
on  privately  owned  land  and  the  second 
on  federally  owned  land  in  Kipahulu 
Valley  within  Haleakala  National  Park. 
The  two  populations  are  comprised  of 
approximately  50  individuals  (GDSI 
2000;  HINHP  Database  2000;  K.  Wood. 
in  litt.  1999). 

This  species  typically  grows  in  Acacia 
koa  and  Metrosideros  polymorpha 
dominated  montane  wet  forest  at 
elevations  between  760  and  1,520  m 
(2.500  and  5.000  ft).  Associated  taxa 
include  Machaerina  angustifolia  (uki). 
Cheirodendron  trigynum,  Labordia 
hedyosmifolia  (kamakahala).  Coprosma 
sp.  (pilo),  Dicranopteris  linearis, 
Joinvillea  ascendens  ssp.  ascendens 
(ohe).  and  Peperomia  subpetiolata  (ala 
ala  wai  nui)  (HINHP  Database  2000. 
USFWS  2000). 

Major  threats  are  habitat  degradation 
and  damage  to  plants  by  feral  pigs  and 
axis  deer  and  reduced  reproductive 
vigor  or  extinction  caused  by  random 
environmental  events  due  to  the  small 
number  of  existing  populations  and 
individuals.  Potential  threats  include 
competition  with  alien  plant  taxa.  such 
as  Paspalum  conjugatum,  Clidemia 
hirta,  Paspalum  urvillei,  Andropogon 
virginicus  (broomsedge).  and  Psidium 
cattkianum  (strawberry  guava); 
susceptibility  to  black  twig  borer;  and 
predation  bv  rats  (59  FR  62346;  USFWS 
1997;  HINHP  Database  2000). 

Melicope  ovalis 

Melicope  ovalis,  a  long-lived 
pereimial  of  the  citrus  family 
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(Rutaceae),  is  a  tree  growing  up  to  5  m 
(16  ft)  tall.  New  growth  has  fine,  short, 
brownish  hairs,  but  soon  becomes 
hairless.  Leaves  are  opposite,  leathery, 
and  broadly  elliptic.  The  upper  and 
lower  surfaces  of  the  leaves  are  hairless, 
and  bruised  foliage  has  an  anise  odor 
similar  to  that  of  M.  anisata.  Each  flower 
cluster  is  on  a  main  stalk  and  comprises 
three  to  seven  flowers  on  individual 
stalks.  Further  details  of  the  flowers  are 
unknown.  The  fruit,  a  capsule,  has 
carpels  that  are  fused  along  almost  their 
entire  length.  Each  fertile  carpel 
contains  one  or  two  glossy  black  seeds. 
The  exocarp  and  endocarp  are  both 
hairless.  M.  ovalis  is  distinguished  from 
other  species  of  the  genus  by  the  almost 
entirely  fused  carpels  of  its  capsule,  its 
nonpersistent  sepals  and  petals,  and  its 
well-developed  petioles  (Stone  et  al. 
1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1997). 

Melicope  ovalis  has  been  found  only 
on  the  eastern  and  southeastern  slopes 
of  Haletikala.  There  is  one  known 
population  with  less  than  300 
individuals,  found  on  federally  owmed 
land  in  Kipahulu  Valley  in  HaJeakala 
National  Park  (GDSI  2000;  HINHP 
Database  2000:  K.  Wood,  in  litt.  1999). 

This  species  typically  grows  in  Acacia 
koa  and  Metrosideros  polymorpha- 
dominated  montane  wet  forests  along 
streams  at  elevations  between  850  and 
1,430  m  (2,800  and  4,700  ft).  Associated 
taxa  include  Dicranopteris  linearis, 
Machaerina  angustifolia,  Labordia 
hedyosmifolia,  Wikstroemia  oahuensis 
(akia),  Dubautia  plantaginea.  Hedyotis 
hillebrandii,  Broussaisia  arguta, 
Cheirodendron  trigynum,  and 
Perrottetia  sandwicensis  (USFWS  1997; 
fflNHP  Database  2000). 

Major  threats  to  the  only  known 
population  are  habitat  degradation  and 
damage  to  plants  by  feral  pigs  and 
reduced  reproductive  vigor  and/or 
extinction  due  to  random  environmental 
events.  Competition  with  introduced 
plants  such  as  Paspalum  conjugatum, 
Clidemia  hirta,  Rubus  rosifolius 
(thimbleberry)  and  Psidium 
cattleianum,  seed  predation  by  rats,  and 
susceptibility  to  black  twig  borer  are 
also  threats  to  this  species  (59  FR  62346; 
USFWS  1997:  HINHP  2000;  K.  Wood  in 
litt.  1999).  Habitat  degradation  and 
damage  to  plants  by  feral  goats  and  axis 
deer  are  potential  threats  if  the  integrity 
of  the  fence  currently  surrounding  the 
population  is  compromised. 


Remya  mauiensis 

Remya  mauiensis  is  a  short-lived 
perennial  member  of  the  aster  family 
(Asteraceae).  The  genus  Remya  is 
endemic  to  the  Hawaiian  Islands.  It  is  a 
small  perennial  shrub,  about  90  cm  (3 
ft)  tall,  with  many  slender,  sprawling,  or 
scandent  to  weakly  erect  branches, 
covered  with  a  fine  tan  fuzz  near  their 
tips.  The  leaves  are  narrow,  up  to  about 
15  cm  (6  in.)  long,  and  are  bimched  at 
the  ends  of  the  branches.  The  coarsely 
toothed  leaf  blade  is  5  to  12  times  longer 
than  wide,  has  a  long-attenuate  base, 
and  a  petiole  of  less  than  1  cm  (0.4  in.) 
long.  The  leaves  are  green  on  the  upper 
surface  and  covered  with  a  dense  mat  of 
fine  white  hairs  on  the  lower  surface. 
The  flowers  are  small,  about  0.7  cm  (0.3 
in.)  in  diameter,  dark  yellow,  and 
densely  clustered  at  the  ends  of  their 
stems  (Wagner  et  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1997). 

Remya  mauiensis  was  collected  twice 
by  William  Hillebrand  on  West  Maui 
between  1851  and  1871,  and  again  in 
1920  by  Charles  Forbes,  also  on  West 
Maui.  It  was  thought  to  be  extinct  until 
its  rediscovery  in  1971  by  L.E.  Bishop, 
W.  Gagne,  and  S.  Montgomery  on  the 
slopes  of  Manawainui  Gulch,  West 
Maui.  Currently,  R.  mauiensis  is  known 
from  three  small  populations  on 
adjacent  ridges  on  State-owned  land  in 
West  Maui:  Manawainui,  Papaalua 
Gulch,  and  Ukemehame  (GDSI  2000). 
Because  of  the  sprawling  habit  of  this 
species,  and  the  often  dense  growth  of 
the  surroimding  vegetation,  it  is  difficult 
to  determine  the  exact  number  of 
individuals  in  a  population;  however, 
there  is  an  estimate  of  26  individuals 
(HINHP  Database  2000). 

Remya  mauiensis  grows  chiefly  on 
steep,  north  or  northeast-facing  slopes 
between  850  to  1,250  m  (2,800  to  4,100 
ft)  in  elevation,  primarily  in  mixed 
mesophytic  forests,  Metrosideros 
polymorpha  montane  wet  forest,  or  the 
remnants  of  such  forests.  Associated 
species  include:  Diospyros  sandwicensis 
(lama),  Xylosma  hawaiiensis,  Nestegis 
sandwicensis,  Myrsine  lessertiana  (kolea 
lau  nui),  Wikstroemia  sp.  (akia), 
Dodonaea  viscosa,  Diplazium 
sandwichianum,  Lysimachia  remyi, 
Microlepia  strigosa  (palapalai),  Melicope 
sp.,  Alyxia  oliviformis  (maile), 
Psychotria  mariniana,  Ctenitis 
squamigera,  Pleomele  auwahiensis,  and 
Styphelia  tameiameiae  (HINHP 
Database  2000,  USFWS  1997). 


This  species  is  threatened  by 
extinction  due  to  random  catastrophic 
environmental  events  by  virtue  of  the 
extremely  small  size  of  the  populations 
coupled  with  a  limited  distribution  of 
the  remaining  populations.  The  limited 
gene  pool  may  depress  reproductive 
vigor,  or  a  single  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  known  individuals. 
However,  the  primary  threat  to  this 
species  is  the  loss  and  degradation  of  its 
habitat  due  to  the  introduction  of  alien 
plants,  such  as  Rubus  rosifolius  and 
Tibouchina  herbacea,  and  feral  pigs  (56 
FR  1450;  USFWS  1997). 

Schiedea  haleakalensis 

Schiedea  haleakalensis,  a  short-lived 
perennial  of  the  pink  family 
(Caryophyllaceae),  is  a  hairless  shrub, 
with  slightly  fleshy,  narrow  leaves  and 
a  single  vein.  Flowers  are  arranged  in 
clusters  at  the  ends  of  the  branches.  The 
flower  has  5  green,  oval  sepals;  no 
petals;  5  nectaries;  and  10  stamens. 
Capsules  contain  grayish  to  reddish 
brown  seeds.  This  species  differs  from 
other  species  of  the  genus  on  East  Maui 
by  its  crowded,  hairless  inflorescence 
composed  of  bisexual  flowers  (Wagner 
et  al.  1999). 

Schiedea  haleakalensis  is 
gynodioecious  (individuals  either  have 
only  female  flowers  or  only  perfect 
flowers)  and  so  likely  needs  cross 
pollination  by  small  insects.  Small, 
short-flighted  flies  and  moths  have  been 
observed  visiting  flowers.  Fruits  and 
seeds  have  been  observed  from  August 
through  September.  Additional 
information  on  the  life  history  of  this 
plant,  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  generally 
unknown  (USFWS  1997). 

Due  to  the  lack  of  early  collections  or 
sightings,  the  historical  range  of 
Schiedea  haleakalensis  is  unknown. 
This  species  is  known  only  from  Holua 
and  the  west  side  of  Kaupo  Gap  in  the 
federally  owned  Haleakala  National 
Park  (GDSI  2000;  HINHP  Database 
2000).  The  two  populations  are 
estimated  to  contain  a  total  of  100  to  200 
individuals,  which  together  extend  over 
a  total  area  of  11  ha  (28  ac)  (HINHP 
Database  2000). 

Schiedea  haleakalensis  typically 
grows  on  sheer,  north-facing  arid 
subalpine  cliffs  at  elevations  of  1,830  to 
2,140  m  (6,000  to  7,020  ft)  (Wagner  et 
al.  1999).  Associated  vegetation 
includes  Artemisia  mauiensis 
(hinahina),  Bidens  micrantha  (NCN), 
Dubautia  sp.,  and  Viola  chamissoniana 
(pamakani)  (USFWS  1997;  HINHP 
Database  2000). 
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The  greatest  threats  to  Schiedea 
haleakalensis  are  fire  and  other 
catastrophic  events  that  could  severely 
impact  ths  species  due  the  small 
number  and  restricted  distribution  of 
remaining  individuals  and  populations 
(57  FR  20772;  USFWS  1997). 

Tetramolopium  capillars 

Tetramolopium  capillare,  a  short- 
lived perennial  of  the  sunflower  family 
(Asteraceae),  is  a  sprawling  shrub  with 
stems  measuring  50  to  80  cm  (20  to  31 
in.)  long  and  covered  with  many  glands 
when  yoimg.  The  very  firm,  stalkless 
leaves  are  involute  (edges  rolled  under). 
Flower  heads  are  situated  singly  at  the 
ends  of  stalks.  Located  beneath  each 
flower  head  are  45  to  50  bracts,  arranged 
in  a  struct\ire  3  to  4  mm  (about  0.1  in.) 
high  and  7  to  10  mm  (0.3  to  0.4  in.)  in 
diameter.  In  each  flower  head,  30  to  50 
white,  male  ray  florets  are  surround  by 
15  to  25  greenish  yellow  tinged  with 
red,  functionally  female  florets.  The 
achenes  (dry,  one-seeded  fruits)  are 
topped  by  a  white  pappus  comprising  a 
single  series  of  bristles.  T.  capillare 
differs  from  other  species  of  the  genus 
by  its  very  firm  leaves  with  edges  rolled 
under,  its  solitary  flower  heads,  the 
color  of  its  disk  florets,  and  its  shorter 
pappus.  It  differs  from  T.  remyi,  with 
which  it  sometimes  grows,  by  its  more 
sprawling  habit  and  the  shorter  stalks  of 
its  smaller  flower  heads  (Lowrey  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1997). 

Historically,  Tetramolopium  capillare 
is  known  from  Lahainaluna  to  Wailuku 
on  West  Maui  (Lowrey  1999).  Currently, 
four  known  populations  with  a  total  of 
between  130  and  150  individuals  are 
known  to  be  extant  near  Halepohaku, 
Koai,  and  Kauaula  on  State  and 
privately  owned  lands  (GDSI  2000; 
USFWS  2000). 

Tetramolopium  capillare  typically 
grows  on  rocky  substrates  at  elevations 
between  610  and  1,050  m  (2.000-3,440 
ft)  in  Metrosideros  polymorpha- 
Styphelia  tameiameiae  montane  mesic 
or  wet  shrubland  or  in  Heteropogon 
contortus  (pili  grass)  lowland  dry  forest. 
Plant  species  associated  with  the  higher 
elevation  populations  include 
Dodonaea  viscosa,  Metrosideros 
polymorpha,  and  Styphelia 
tameiameiae.  Dodonaea  viscosa, 
Heteropogon  contortus,  and  Myoporum 
sandwicense  (naio)  are  associates  of  the 
other  populations  (USFWS  1997). 

The  major  threats  to  Tetramolopium 
capillare  are  fires;  competition  from 
alien  plant  species,  particularly  Lantana 


camara,  Leucaena  leucocephala  (koa 
haole),  and  Rhynchelytrum  repens  (natal 
redtop);  and  reduced  reproductive  vigor 
and/or  extinction  from  random 
enviromnental  events  due  to  the  small 
number  of  existing  populations  and 
individuals  (59  FR  49860;  USFWS 
1997). 

Multi-Island  Species 

Alectryon  macrococcus 

Alectryon  macrococcus,  a  long-lived 
perennial  and  a  member  of  the 
soapberry  family  (Sapindaceae),  consists 
of  two  varieties,  macrococcus  and 
auwahiensis,  both  trees  with  reddish- 
browm  branches  and  net-veined  paper  or 
leather-like  leaves  with  one  to  five  pairs 
of  sometimes  asymmetrical  egg-shaped 
leaflets.  The  underside  of  the  leaf  has 
dense  brown  hairs^  only  when  young  in 
A.  macrococcus  var.  macrococcus,  and 
persistent  in  A.  macrococcus  var. 
auwahiensis.  The  only  member  of  its 
genus  found  in  Hawaii,  this  species  is 
distinguished  from  other  Hawaiian 
members  of  its  family  by  being  a  tree 
vdth  a  hard  fruit  2.5  cm  (1  in.)  or  more 
in  diameter  (57  FR  20772;  Wagner  et  al. 
1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long-lived  tree  that  grows 
in  xeric  to  mesic  sites  and  is  adapted  to 
periodic  drought.  Little  else  is  known 
about  the  life  history  of  A.  macrococcus. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  and 
specific  environmental  requirements  are 
unknown. 

Historically  and  currently,  Alectryon 
macrococcus  var.  macrococcus  is 
knoMrn  from  Kauai,  Oahu,  Molokai,  and 
Maui.  On  Maui,  this  taxon  is  found 
along  the  Honokowai  Ditch  Trail  and  in 
Launiupoko  Valley,  on  or  near  State  and 
privately  owned  lands  (GDSI  2000; 
HINHP  Database  2000).  There  are  three 
populations  with  a  total  of  four 
individuals  (HINHP  Database  2000). 
Currently,  A.  macrococcus  var. 
auwahiensis  is  known  from  three 
populations  with  22  individuals  on 
leeward  East  Maui  in  the  Auwahi  and 
Kanaio  districts,  and  on  the  slopes  of 
Haleakala  on  private  land  and  State- 
ovkmed,  but  privately  leased,  ranchland 
(Medeiros  et  al.  1986;  GDSI  2000; 
HINHP  Database  2000). 

The  habitat  of  Alectryon  macrococcus 
var.  macrococcus  is  dry  slopes  or  in 
gulches  in  dense  mesic  mixed 
Metrosideros  polymorpha  forest  or 
Diospyros  sandwicensis  forest  at 
elevations  of  360-1,070  m  (1,180-3,510 
ft)  (HINHP  Database  2000).  Associated 
native  plants  include  Nestegis 
sandwicensis  and  Antidesma 
platyphyllum  (hame).  The  habitat  of  A. 


macrococcus  var.  auwahiensis  is  mixed 
lowland  dry  forest  at  elevations  of  36Q- 
1,070  m  (1,180-3,510  ft).  Associated 
native  plants  include  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Osteomeles  anthyllidifolia,  Alphitonia 
ponderosa,  Santalum  ellipticum, 
Xylosma  hawaiiensis,  Nestegis 
sandwicensis,  Streblus  pendulinus 
(aiai),  and  Pleomele  auwahiensis 
(HINHP  Database  2000;  K.  Wood,  in  litt. 
1999). 

The  threats  to  Alectryon  macrococcus 
var.  macrococcus  on  Maui  include  feral 
goats  and  pigs;  alien  plant  species,  such 
as  Melinus  minutiflora  (molasses  grass), 
Pennisetum  clandestinum  (kikuyu 
grass),  Schinus  terebinthifolius 
(Christmasberry),  and  Psidium 
cattleianum;  damage  from  the  black 
twig  borer;  seed  predation  by  rats  and 
mice  (Mus  musculus);  fire;  seed 
predation  by  insects  (probably  the 
endemic  microlepidopteran  Prays  cf. 
fulvocanella);  loss  of  pollinators; 
depressed  reproductive  vigor;  and  due 
to  the  very  small  remaining  number  of 
individuals  and  their  limited 
distribution,  a  single  natural  or  human- 
caused  environmental  distuirbance 
coidd  easily  be  catastrophic.  The  threats 
to  A.  macrococcus  var.  auwahiensis  on 
Maui  are  damage  frova  the  black  twig 
borer;  seed  predation  by  rats  and  mice; 
habitat  degradation  by  feral  pigs  and 
escaped  cattle;  seed  predation  by  insects 
(probably  Prays  cf.  fulvocanella);  loss  of 
pollinators;  depressed  reproductive 
vigor;  and  due  to  the  very  small 
remaining  number  of  individuals  and 
their  limited  distribution,  a  single 
natural  or  human-caused  environmental 
disturbance  could  easily  be  catastrophic 
(57  FR  20772). 

Bidens  micrantha  ssp.  kalealaha 

Bidens  micrantha  ssp.  kalealaha,  a 
short-lived  member  of  the  aster  family 
(Asteraceae),  is  an  erect  perennial  herb. 
This  subspecies  can  be  distinguished 
from  other  subspecies  by  the  shape  of 
the  seeds,  the  density  of  the  flower 
clusters,  the  nimibers  of  ray  and  disk 
florets  per  head,  differences  in  leaf 
surfaces,  and  other  characteristics  (57 
FR  20772:  Ganders  and  Nagata  1999). 

Bidens  micrantha  is  known  to , 
hybridize  with  other  native  Bidens,  such 
as  B.  mauiensis  and  B.  menziesii,  and 
possibly  B.  conjuncta  (Ganders  and 
Nagata  1999).  Little  else  is  known  about 
the  life  history  of  Bidens  micrantha  ssp. 
kalealaha.  Flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
and  specific  environmental 
requirements  are  unknown. 

Historically,  Bidens  micrantha  ssp. 
kalealaha  was  known  from  Lanai,  the 
south  slope  of  Haleakala  on  East  Maui, 
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and  from  one  locality  on  West  Maui 
(Ganders  and  Nagata'  1999;  HINHP 
Database  2000).  Currently,  this  taxon 
remains  only  on  East  Maui  in  Kahua, 
Manawainui  to  Wailaulau,  and  in 
Haleakala  National  Park,  on  State  and 
Federal  lands.  There  are  a  total  of  four 
populations  with  less  than  2,000 
individuals  altogether  (USFWS  1999; 
GDSI  2000;  HINHP  Database  2000). 

The  habitat  of  Bidens  micrantha  ssp. 
kalealaba  is  blocky  lava  flows  with  little 
or  no  soil  development,  deep  pit  craters, 
and  sheer  rock  walls  in  open  canopy 
Metrosideros  polymorpha-Acacia  koa 
forest,  montane  shrubland,  or  cliff  faces 
at  elevations  of  1,600  to  2,300  m  (5,250 
to  7,550  ft)  (Ganders  and  Nagata  1999; 
HINHP  Database  2000).  Associated 
native  species  include  Styphelia 
tameiameiae,  Coprosma  montana, 
Dodonaea  viscosa,  Lysimachia  remyi, 
Viola  cbamissoniana,  Dubautia 
menziesii,  and  Dubautia  platypbylla  (na 
ena  e)  (Ganders  and  Nagata  1999; 
HINHP  Database  2000). 

The  threats  to  this  species  on  Maui 
are  habitat  destruction  by  feral  goats, 
pigs,  and  cattle;  competition  from  a 
variety  of  invasive  plant  species;  and 
fire  (57  FR  20772). 

Bonamia  menziesii 

Bonamia  menziesii,  a  short-lived 
perennial  member  of  the  morning-glory 
family  (Convolvulaceae),  is  a  vine  with 
twining  branches  that  are  fuzzy  when 
young.  This  species  is  the  only  member 
of  the  genus  that  is  endemic  to  the 
Hawaiian  Islands  and  differs  from  other 
genera  in  the  family  by  its  two  styles, 
longer  stems  and  petioles,  and  rounder 
leaves  (Austin  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown. 

Historically.  Bonamia  menziesii  was 
known  from  Kauai.  Oahu.  Molokai,  one 
location  on  West  Maui,  and  the  island 
of  Hawaii  (HINHP  Database  2000). 
Currently,  this  species  is  knowm  from 
Kauai,  Oahu,  Lanai,  Maui,  and  Hawaii. 
On  Maui,  this  species  is  known  from 
Puu  o  kali;  Honokowai  Ditch  Trail;  and 
Kanaio  NAR.  Currently  there  are  three 
populations  containing  a  total  of  11 
individuals  on  State  and  privately 
owned  lands  (GDSI  2000;  HINHP 
Database  2000;  K.  Wood,  in  litt.  1999). 

Bonamia  menziesii  is  found  on  a'a 
lava  in  mixed  open  dry  forest,  or 
Erythrina  sandwicensis  (wiliwili) 
lowland  dry  forest,  and  in  mesic  mixed 
Metrosideros  polymorpba  forest  at 
elevations  between  150  and  850  m  (490 
and  2,800  ft)  (HINHP  database  1999;  K. 
Wood,  in  litt.  1999).  Associated  species 


include  Nestegis  sandwicensis, 
Pleomele  auwabiensis,  Dodonaea 
viscosa,  Osteomeles  anthyllidi folia, 
Alpbitonia  ponderosa,  Santalum 
ellipticum,  Xylosma  bawaiiensis, 
Notbocestrum  latifolium  (aiea),  Pouteria 
sandwicensis,  Achyrantbes  splendens 
(NCN),  Acacia  koaia  (koaia),  Sidafallax, 
Reynoldsia  sandwicensis  (ohe),  Sicyos 
sp.  (anunu),  Lipocbaeta  rockii  (nehe), 
Nototncbium  sp.  (kului),  Myoporum 
sandwicense  (HINHP  Database  2000;  K. 
Wood,  in  litt.  1999). 

The  primary  threats  to  this  species  on 
Maui  are  habitat  degradation  and 
possible  predation  by  feral  pigs,  goats, 
axis  deer,  and  cattle;  competition  with 
a  variety  of  alien  plant  species, 
particularly  Pennisetum  setaceum, 
Lantana  camara,  and  Bocconia 
frutescens;  and  an  alien  beetle 
(Pbysomerus  grossipes]  (59  FR  56333). 

Cencbrus  agrimonioides 

Cencbrus  agrimonioides  is  a  short- 
lived perennial  member  of  the  grass 
family  (Poaceae)  with  leaf  blades  which 
are  flat  or  folded  and  have  a  prominent 
midrib.  There  are  two  varieties,  C. 
agrimonioides  var.  laysanensis  and  C. 
agrimonioides  var.  agrimonioides.  They 
differ  from  each  other  in  that  var. 
agrimonioides  has  smaller  biu^s,  shorter 
stems,  and  narrower  leaves.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  cylindrical  to  lance-shaped 
bur  and  the  arrangement  and  position  of 
the  bristles  (O'Connor  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
generally  unknown,  however,  this 
species  has  been  observed  to  produce 
fruit  year  round  (USFWS  1999). 

Historically,  Cencbrus  agrimonioides 
var.  agrimonioides  was  known  from  the 
Oahu,  Lanai,  and  the  south  slope  of 
Haleakala  and  Ulupalakua  on  Maui,  and 
an  undocumented  report  from  the' Island 
of  Hawaii  (61  FR  53108).  Historically,  C. 
agrimonioides  var  laysanensis  was 
known  from  Laysan,  Kure,  and  Midway, 
all  within  the  Northwestern  Hawaiian 
Islands  National  Wildlife  Refuge.  This 
variety  has  not  been  seen  since  1973  (61 
FR  53108;  Com  1980).  Currently. 
Cencbrus  agrimonioides  var. 
agrimonioides  is  known  from  Oahu  and 
Maui.  On  Maui,  this  variety  is  known 
from  a  single  population  within  the 
Kanaio  NAR.  containing  an  unknown 
number  of  individuals  (HINHP  Database 
2000). 

Cencbrus  agrimonioides  var. 
agrimonioides  is  found  on  rough  a'a 
lava  scree  in  mesic  Metrosideros 
polymorpba-Acacia  koa  forest  at 
elevations  between  560  and  820  m 


(1,830  and  2,700  ft).  Associated  plants 
include  AlyxJa  oliviformis,  Cantbium 
odoratum  (alahee),  Carex  sp.,  Diospyros 
sp.  (lama),  Stypbelia  tameiameiae,  and 
Eragrostis  variabilis  (61  FR  53108; 
HINHP  Database  2000). 

The  major  threats  to  the  only  known 
population  of  Cencbrus  agrimonioides 
var.  agrimonioides  on  Maui  are 
competition  with  alien  plants;  browsing 
and  habitat  degradation  by  goats  and 
cattle;  and  a  risk  of  extinction  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  individuals  (61 
FR  53108). 

Centaurium  sebaeoides 

Centaurium  sebaeoides  is  an  annual 
herb  in  the  gentian  family 
(Gentianaceae).  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  C.  erytbraea,  which 
is  naturalized  in  Hawaii,  by  its  fleshy 
leaves  and  the  unbranched  arrangement 
of  the  flower  cluster  (56  FR  55770; 
Wagner  et  al.  1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Populations  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains  (USFWS  1995c). 
Other  than  that,  little  is  known  about 
the  life  history  of  this  plant. 
Reproductive  cycles,  longevity,  specific 
environmented  regulations,  and  limiting 
factors  are  generally  unknown. 

Historically  and  ciurently, 
Centaurium  sebaeoides  is  known  from 
Kauai,  Oahu,  Molokai,  Lanai,  and  Maui 
(Wagner  et  al.  1999).  On  Maui,  there  are 
three  populations  of  this  species,  with  a 
total  of  more  than  50  individuals,  on  or 
near  State  and  privately  owned  lands, 
north  of  Waihee;  Puu  Koae;  and  near  the 
mouth  of  Makamakaole  Stream  (HINHP 
Database  2000). 

This  species  typically  grows  in 
volcanic  or  clay  soils  or  on  cliffs  in  arid 
coastal  areas  below  250  m  (820  ft) 
elevation  (56  FR  55770;  Wagner  et  al. 
1999).  Associated  species  include 
Panicum  torridum  (kakonakona), 
Lysimacbia  mauritiana  (kolokolo 
kuahiwi),  Scbiedea  globosa  (NCN), 
Lipocbaeta  integrifolia  (nehe), 
Argemone  glauca  (pua  kala),  Bidens 
mauiensis,  Lycium  sandwicense  (ohelo 
kai),  and  Dicranopteris  linearis  (HINHP 
Database  2000). 

The  major  threats  to  this  species  on 
Maui  are  habitat  degradation  by  feral 
goats  and  cattle;  competition  from  the 
alien  plant  species  Leucaena 
leucocepbala;  trampling  by  humans  on 
or  near  trails;  and  fire  (56  FR  55770). 
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Clermontia  lindseyana 

Clermontia  lindseyana,  a  short-lived 
perennial  and  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
small,  branched  tree  that  grows  2.5-6  m 
(8.2  to  20  ft)  tall  (Lammers  1999). 
Clermontia  lindseyana  is  either 
terrestrial  or  epiphytic,  living  on  the 
surface  of  other  plants.  The  upper 
surface  of  the  oblong-shaped  leaves  is 
dark  green  while  the  lower  is  pale  green 
or  pxu"plish  and  hairy.  Leaf  stalks  are 
2.5-7  cm  (1-2.8  in.)  long  and  hairy. 
Berries  are  2.5-4  cm  (1-1.6  in.)  wide, 
almost  round,  and  orange.  Clermontia 
lindseyana  is  easily  separable  from  the 
other  taxa  within  this  genus  by  several 
characters:  much  larger  leaves  and 
flowers,  similar  petals  and  sepals,  and 
spreading  floral  lobes  (Cuddihy  et  al. 
1983;  Lammers  1999).  Rock  (1962) 
commented  on  the  leaves  being 
conspicuously  hairy  beneath. 

This  species  was  observed  in  finit 
from  June  to  October,  and  in  flower 
from  February  to  August  (HINHP 
Database  2000).  No  other  life  history 
information  is  currently  available. 

Historically,  Clermontia  lindseyana 
was  known  on  Maui  from  the  southern 
slope  of  Haleakala  and  the  eastern 
portion  of  the  island,  and  on  the  island 
of  Hawaii.  Since  1975,  populations  of 
Clermontia  lindseyana  have  been 
identified  on  Maui  and  Hawaii  (5,9  FR 
10305).  The  two  Maui  populations  are 
located  in  Waiopai  and  Wailaidau 
Gulches  in  the  Kahikinui  Forest  Reserve 
and  in  Kula  Forest  Reserve  on  State  and 
private  lands,  and  are  estimated  to  total 
about  330  individuals  (Arthur  Medeiros, 
U.S.  Geological  Survey,  Biological 
Resources  Division,  in  litt.  2000;  HINHP 
Database  2000;  GDSI  2000). 

The  extant  populations  grow  in 
remnant  Acacia  koa  mesic  forest  on  the 
leeward  slopes  between  1,311  and  2,150 
m  (4,300  and  7.041  ft).  Associated 
native  taxa  include  the  following  native 
plant  species:  Cyrtandra  oxybapba, 
native  fern  species,  Pblegmariurus 
mannii.  Ilex  anomala  (aiea),  Coprosma 
sp.,  and  Myrsine  sp.  (HINHP  Database 
2000;  USFWS  1996). 

The  threats  to  Clermontia  lindseyana 
are  trampling  and  grazing  by  cattle, 
trampling  and  browsing  by  goats,  and 
rooting  and  trampling  by  pigs; 
competition  with  the  alien  plant 
Pennisetum  clandestinum;  and 
consumption  of  berries,  flowers,  and 
vegetation  by  black  rats  (59  FR  10305). 

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontia  oblongifolia  ssp. 
mauiensis,  a  short-lived  perennial  and  a 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  shrub  or  tree  with 


oblong  to  lance-shaped  leaves  on  leaf 
stalks  (petioles).  Clermontia  oblongifolia 
is  distinguished  from  other  members  of 
the  genus  by  its  calyx  and  corolla, 
which  are  similar  in  color  and  are  each 
fused  into  a  curved  tube  that  falls  off  as 
the  flower  ages.  The  species  is  also 
distinguished  by  the  leaf  shape,  the 
male  floral  parts,  the  shape  of  the  flower 
buds,  and  the  lengths  of  the  leaf  and 
flower  stalks,  the  flower,  and  the 
smooth  green  basal  portion  of  the  flower 
(the  hypanthium)  (57  FR  20772; 
Lammers  1988,  1999).  Clermontia 
oblongifolia  ssp.  mauiensis  is  reported 
from  Maui  and  Lanai,  while  ssp. 
oblongifolia  is  only  known  from  Oahu 
and  ssp.  brevipes  is  only  known  from 
Molokai. 

Clermontia  oblongifolia  ssp. 
mauiensis  is  known  to  flower  from 
November  to  July  (Rock  1919).  Little  is 
known  regarding  pollination  vectors, 
seed  dispersal,  or  other  factors. 

Historically.  Clermontia  oblongifolia 
ssp.  mauiensis  was  known  from  Lanai 
and  from  Honomanu  Valley  on 
Haleakala.  East  Maui  (57  FR  20772; 
Lammers  1999).  Currently,  it  is  reported 
from  Lanai  and  Maui.  On  West  Maui, 
this  taxon  is  known  from  one 
population  with  an  unknown  number  of 
individuals,  along  the  trail  to  Puu  Kukui 
in  the  Honokowai  section  of  the  West 
Maui  NAR  on  or  near  State  and 
privately  owned  lands  (GDSI  2000; 
HINHP  Database  2000;  Lammers  1999). 

This  plant  typically  grows  on  the 
sides  of  ridges  in  Metrosideros 
polymorpba-doxninaled  montane  wet 
forest  at  elevations  between  850-1 ,000 
m  (2,800-3.280  ft)  (57  FR  20772;  HINHP 
Database  2000).  Associated  native 
species  include  Dicranopteris  linearis, 
Coprosma  sp.,  Clermontia  sp.,  Hedyotis 
sp.,  and  Melicope  sp.  (57  FR  20772; 
HINHP  Database  2000). 

The  only  knovkrn  population  of  this 
species  on  Maui  is  vulnerable  to 
extinction  from  a  natural  or  hiunan- 
caused  environmental  disturbance  due 
to  its  small  size;  depressed  reproductive 
vigor;  and  habitat  degradation  by  feral 
pigs  (57  FR  20772;  USFWS  1997). 

Colubrina  oppositifolia 

Colubrina  oppositifolia,  a  member  of 
the  buckthorn  family  (Rhamnaceae),  is  a 
long-Uved  tree  with  extremely  hard  red 
wood.  This  species  is  readily 
distinguished  from  the  other  species  in 
Hawaii  by  the  opposite  leaf  position, 
dull  leaf  surface,  and  entire  leaf  margins 
(Wagner  ef  a/.  1999). 

This  species  was  observed  in  fruit  and 
flower  during  September  1929  and  Jime 
1968,  and  in  flower  during  December 
1947  and  January  1984  (HINHP 


Database  2000).  No  other  life  history 
information  is  currently  available. 

Historically  and  currently,  Colubrina 
oppositifolia  is  known  from  Oahu, 
Maui,  and  the  Island  of  Hawaii  (59  FR 
10305).  Ciurendy  on  Maui,  there  are 
two  populations  containing  one 
individual  each  on  privately  ov^rned 
lands  in  the  Kapunakea  Preserve  on 
West  Maui  and  on  privately  owned 
lands  in  the  Auwahi  area  of  East  Maui 
(Warshauer  1998;  GDSI  2000;  HINHP 
Database  2000). 

Habitats  of  this  species  are  lowland 
dry  and  mesic  forests  dominated  by 
Diospyros  sandwicensis,  and  found  at 
elevations  between  240  and  915  m  (800 
and  3,000  ft).  Associated  native  species 
include  Dodonaea  viscosa,  Canavalia 
sp.  (awikiwiki),  Wikstroemia  sp., 
Cantbium  odoratum,  and  Reynoldsia 
sandmcensis  (HINHP  Database  2000). 

The  threats  to  this  species  on  Maui 
are  habitat  destruction  by  feral  pigs; 
competition  with  the  alien  plants 
Lantana  camara,  Pennisetum  setaceum, 
and  Scbinus  terebintbifolius:  black  twig 
borer;  Chinese  rose  beetles  (Adoretus 
sinicus);  fire;  and  its  small  population 
nimibers  and  limited  distribution  (59  FR 
10305;  USFWS  1996). 

Ctenitis  squamigera 

Ctenitis  squamigera  is  a  short-lived 
perennial  of  the  wood  fern  family 
(Dryopteridaceae)  (Wagner  and  Wagner 
1992).  It  has  a  rhizome  (horizontal  stem) 
5  to  10  mm  (0.2  to  0.4  in.)  thick, 
creeping  above  the  ground  and  densely 
covered  with  scales  similar  to  those  on 
the  lower  part  of  the  leaf  stalk.  The  leaf 
stalks  are  densely  clothed  with  tan- 
colored  scales  up  to  1.8  cm  (0.7  in.)  long 
and  1  mm  (0.04  in.)  wide.  The  sori  are 
tan-colored  when  mature  and  are  in  a 
single  row  one-third  of  the  distance 
from  the  margin  to  the  midrib  of  the 
ultimate  segments  (Degener  and  Degener 
1957).  The  indusium  is  whitish  before 
wrinkling,  thin,  suborbicidar  with  a 
narra  sinus  extending  about  halfway, 
glabrous  except  for  a  circular  margin 
which  is  ciliolate  with  simple  several- 
celled  glandular  and  nonglandular  hairs 
arising  directly  from  the  margin  or  from 
the  deltoid  base  (Degener  and  Degener 
1957).  Ctenitis  squamigera  can  be 
readily  distinguished  from  other 
Hawaiian  species  of  Ctenitis  by  the 
dense  covering  of  tan-colored  scales  on 
its  frond  (Wagner  and  Wagner  1992). 

Reproductive  cycles,  longevity, 
specific  environmental  requirements 
and  limiting  factors  are  unknown. 

Historically,  Ctenitis  squamigera  was 
recorded  from  the  islands  of  Kauai. 
Oahu,  Molokai,  Lanai,  Maui,  and 
Hawaii  (HINHP  Database  2000).  It  is 
ciurently  found  on  Oahu,  Lanai, 


79204 


Federal  Register / Vol.  65,  No.  243 /Monday,  December  18,  2000 / Proposed  Rules 


Molokai,  and  Maui.  There  are  currently 
six  populations  with  between  52  and  58 
individuals  on  State  and  privately 
owned  lands  on  the  island  of  Maui 
(GDSI  2000:  Hank  Oppenheimer,  Maui 
Pineapple  Co.,  in  litt.  2000;  K.  Wood, 
pers.  comm.  2000;  Joel  Lau,  HINHP, 
pers.  conun.  2000  and  in  litt.  2000). 
These  populations  are  all  on  West  Maui, 
in  Honolua  Valley;  Kahanaiki  Gulch; 
Kanaha  Valley;  Ukumehame  Valley; 
Kapunakea  Preserve;  and  lao  Valley  (H. 
Oppenheimer,  in  litt.  2000;  K.  Wood 
and  }.  Lau,  pers.  comm.  2000). 

This  species  is  found  in  the  forest 
understory  at  elevations  of  380  to  1,000 
m  (1,250  to  3,280  ft)  (HINHP  Database 
2000;  H.  Oppenheimer,  pers.  comm. 
2000).  in  Metrosideros  polymorpha 
montane  wet  forest,  Metrosideros 
polymorpha-Diospyros  sp.  mesic  forest 
and  diverse  mesic  forest  (HINHP 
Database  2000).  Associated  native  plant 
taxa  include  Alyxia  oliviformis, 
Freycinetia  arborea  (ieie),  Coprosma  sp.. 
Pleomele  sp.  (hala  pepe),  Thelypteris 
globulifera  (NGN),  Sadleria  sp.  (amau), 
Doodia  sp.  (okupukupu  lauii), 
Pittosporum  sp.  (ho  awa),  Dryopteris 
sp.,  Bobea  sp.  (ahakea),  Antidesma  sp. 
(hame),  Peperomia  sp.,  Dicranopteris 
linearis,  Schiedea  pubescens  var. 
pubescens.  Hibiscus  kokio  ssp.  kokio 
(kokio),  Hedyotis  formosa,  Pritchardia 
forbesiana  (loulu),  Myrsine  sp., 
Psychotria  sp.  (kopiko).  and  Xvlosma 
sp.  (maua)  (USFWS  1998a;  HINHP 
Database  2000). 

The  primary  threats  to  Ctenitls 
squamigera  are  habitat  degradation  by 
feral  pigs,  goats,  and  axis  deer; 
competition  with  alien  plant  taxa, 
especially  Psidium  cattleianum  and 
Schinus  terebinthifolius;  fire;  and 
extinction  from  naturally  occurring 
events  due  to  the  small  number  of 
existing  populations  and  individuals 
(USFWS  1998a). 

Cyanea  grimesiana  ssp.  grimesiana 

Cyanea  grimesiana  ssp.  grimesiana,  a 
short-lived  member  of  the  bellflower 
family  (Campanulaceae),  is  a  perennial 
shrub  with  pinnately  divided  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  pinnately  lobed  leaf  margins  and 
the  width  of  the  leaf  blades.  This 
subspecies  is  distinguished  from  the 
other  two  subspecies  by  the  shape  and 
size  of  the  calyx  lobes,  which  overlap  at 
the  base  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  On  Molokai,  flowering 
plants  have  been  reported  in  July  and 
August.  Reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown. 


Historically  and  currently,  Cyanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokeii,  Lanai,  and 
scattered  locations  on  Maui  (61  FR 
53108).  Currently  on  Maui,  there  are 
two  populations  with  a  total  of  five 
individuals  in  lao  Valley  on  State  and 
privately  owned  lands  (61  FR  53108; 
GDSI  2000;  HINHP  Database  2000). 

This  species  is  typically  found  in 
mesic  forest  often  dominated  by 
Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa,  on  rocky  or  steep  slopes  of  stream 
banks,  at  elevations  between  350  and 
945  m  (1,150  and  3,100  ft).  Associated 
plants  include  Antidesma  sp.,  Bobea 
sp.,  Myrsine  sp..  Nestegis  sandwicensis, 
Psychotria  sp.,  and  Xylosma  sp.  (61  FR 
53108). 

The  threats  to  this  species  on  Maui 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer,  goats, 
and  pigs;  competition  with  various  alien 
plants;  randomly  naturally  occurring 
events  that  could  cause  extinction  due 
to  the  small  number  of  existing 
individuals;  trampling  by  hikers; 
landslides;  rats;  and  slugs  (61  FR  53108; 
USFWS  1999). 

Cyanea  lobata 

Cyanea  lobata,  a  short-lived  member 
of  the  bellflower  family 
(Campanulaceae),  is  a  sparingly 
branched  perennial  shrub  with  smooth 
to  somewhat  rough  stems  and  oblong, 
irregularly  lobed  leaves.  This  species  is 
distingmshed  from  other  species  of 
Cyanea  by  the  size  of  the  flower  and  the 
irregularly  lobed  leaves  with  petioles 
(Lammers  1999). 

Cyanea  lobata  is  known  to  flower 
from  August  to  February,  even  in 
individuals  as  small  as  50  cm  (20  in.)  in 
height  (Rock  1919,  Degener  1936). 

Historically,  Cyanea  lobata  was 
known  from  Lanai  and  West  Maui 
(Lammers  1999;  HINHP  Database  2000). 
It  is  no  longer  extant  on  Lanai,  and  was 
rediscovered  at  600  m  (1,970  ft) 
elevation  on  privately  owned  land  in 
Waikapu  Valley  on  West  Maui  in  1982 
(HINHP  Database  2000).  The  single 
known  plant  of  this  species  was  later 
destroyed  by  a  landslide  triggered  by 
heavy  rains  (Hobdy  et  al.  1990;  HINHP 
Database  2000).  Another  population  of 
three  individuals  was  discovered  in 
1996  at  560  m  (1,840  ft)  elevaUon  on 
privately  owned  land  in  Honokohau 
Valley  on  West  Maui  (GDSI  2000: 
HINHP  Database  2000). 

This  species  has  been  seen  and 
collected  on  steep  stream  banks  in  deep 
shade  in  wet  forest  at  elevations  of  550- 
915  m  (1,800-3.000  ft)  with  Touchardia 
latifolia  (olona),  Morinda  trimera  (noni), 
and  Athyrium  sp.  (akolea)  (  57  FR 


20772;  Lammers  1999;  HINHP  Database 
2000). 

The  threats  to  this  species  on  Maui 
are  habitat  degradation  by  feral  pigs; 
depressed  reproductive  vigor;  and 
natural  or  human-caused  environmental 
disturbance  that  Could  easily  be 
catastrophic  to  the  only  known 
population  due  to  the  small  number  of 
remaining  individuals  and  the  limited 
and  scattered  distribution  of  the  species 
(57  FR  20772;  USFWS  1997). 

Cyrtandra  munroi 

Cyrtandra  munroi,  a  short-lived 
perennial  and  member  of  the  African 
violet  family  (Gesneriaceae),  is  a  shrub 
with  opposite,  elliptic  to  almost  circular 
leaves  which  are  sparsely  to  moderately 
hairy  on  the  upper  surface  and  covered 
with  velvety,  rust-colored  hairs 
underneath.  This  species  is 
distinguished  from  other  species  of  the 
genus  by  the  broad  opposite  leaves,  the 
length  of  the  flower  cluster  stalks,  the 
size  of  the  flowers,  and  the  amount  of 
hair  on  various  parts  of  the  plant 
(Wagner  ef  a/.  1999). 

Some  work  has  been  done  on  the 
reproductive  biology  of  some  species  of 
Cyrtandra  (USFWS  1995b),  but  not  on 
that  of  C.  munroi  specifically.  The 
pollinators  of  these  plants  have  not  been 
identified,  although  studies  indicate 
that  a  specific  pollinator  may  be 
necessary  for  successful  pollination. 
Seed  dispersal  may  be  carried  out  by 
birds  which  eat  the  fruits  (USFWS 
1995b).  Flowering  time,  longevity  of 
plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown. 

Historically  and  currently,  Cyrtandra 
munroi  is  known  from  Lanai  and  West 
Maui  (Wagner  et  al.  1999;  HINHP 
Database  2000).  Currently  on  Maui, 
there  is  a  single  population  in  Kahana 
Valley  containing  more  than  30 
individuals  on  State  and  privately 
owned  lands  (GDSI  2000;  HINHP 
Database  2000). 

The  habitat  of  this  species  is  lowland 
wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  forest,  typically 
on  rich,  moist  to  wet,  moderately  steep 
talus  slopes  from  300  to  920  m  (980- 
3,020  ft).  It  occurs  on  soil  and  rock 
substrates  on  slopes  from  watercourses 
in  gulch  bottoms  and  up  the  sides  of 
gulch  slopes  to  near  ridgetops. 
Associated  native  species  include 
Diospyros  sp.,  Hedyotis  acuminata, 
Clermontia  sp.,  Alyxia  oliviformis, 
Bobea  sp.,  Coprosma  sp.,  Freycinetia 
arborea,  Melicope  sp..  Myrsine  sp., 
Perrottetia  sandwicensis,  Pipturus  sp. 
(mamaki),  Pittosporum  sp.,  Pleomele 
sp.,  Pouteria  sandwicensis,  Psychotria 
sp..  Sadleria  sp.,  Scaevola  sp. 


Federal  Register /Vol.  65,  No.  243 /Monday,  December  18,  2000  /  Proposed  Rules 


79205 


(naupaka),  Xylosma  sp.,  and  other 
Cyrtandra  sp.  (  57  FR  20772;  HINHP 
Database  2000). 

The  threats  to  this  species  on  Maui 
are  from  browsing  and  habitat 
disturbance  by  axis  deer;  competition 
with  the  alien  plant  species  Psidium 
cattleianum,  Myrica  faya  (firetree), 
Leptospermum  scoparium  (tea  tree), 
Pluchea  symphytifolia  (sourbush). 
Melinis  minutiflora,  Rubus  rosifolius, 
and  Paspalum  conjugatum  (Hilo  grass); 
loss  of  appropriate  pollinators;  a  very 
small  number  of  extant  individuals 
which  can  cause  depressed  reproductive 
vigor;  and  the  effects  of  random 
environmental  events  that  could  easily 
be  catastrophic  to  the  only  known 
population  on  Maui  (57  FR  20772; 
USFWS  1995b). 

Diellia  erecta 

Diellia  erecta,  a  short-lived  perennial 
fern  in  the  spleenwort  family 
(Aspleniaceae),  grows  in  tufts  of  3  to  9 
lance-shaped  fronds  emerging  from  a 
rhizome  covered  with  brovvm  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
brown  or  dark  gray  scales  usually  more 
than  2  cm  (0.8  in.)  in  length,  fused  or 
separate  sori  along  both  margins,  shiny 
black  midribs  that  have  a  hardened 
surface,  and  veins  that  do  not  usually 
encircle  the  sori  (Smith  1934;  Degener 
and  Greenwell  1950;  Waener  1952). 

Little  is  known  about  the  life  history 
of  this  taxon.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown. 

Historically,  Diellia  erecta  was  known 
on  Kauai,  Oahu,  Molokai,  Lanai, 
scattered  locations  on  Maui,  and  various 
locations  on  the  Island  of  Hawaii 
(USFWS  1999).  Currently,  it  is  only 
knovtm  from  Molokai,  Maui,  and 
Hawaii.  On  Maui,  there  are  four  known 
populations  containing  23  individual 
plants  on  or  near  State  or  privately 
owned  lands  in  lao  Valley,  Manawainui 
Plant  Sanctuary,  Papalaua  Gulch,  and 
Waiopai  Gulch  (GDSI  2000;  HINHP 
Database  2000). 

This  species  is  found  in  deep  shade 
on  steep  slopes  or  gulch  bottoms  in 
Diospyros  sandwicensis-Metrosideros 
polymorpha  lowland  mesic  forest  at 
elevations  between  210  and  1,590  m 
(700  and  5,200  ft)  (HINHP  Database 
2000;  USFWS  1999).  Associated  native 
plant  species  include  Nestegis  sp., 
Styphelia  tameiameiae,  Melicope  sp., 
Coprosma  sp.,  Dodonaea  viscosa, 
Dryopteris  unidentata  (NGN).  Myrsine 
sp.,  Psychotria  sp..  Pleomele 
auwahiensis,  Syzygium  sandwicensis 
(ohia  ha),  and  Wikstroemia  sp.  (HINHP 
Database  2000;  USFWS  1999). 


The  major  threats  to  Diellia  erecta  on 
Maui  are  habitat  degradation  by  pigs, 
goats,  and  cattle;  competition  with  alien 
plant  species,  including  Blechnum 
occidentale  (NGN):  and  random 
naturally  occurring  events  that  could 
cause  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (59  FR 
56333;  USFWS  1996). 

Diplazium  molokaiense 

Diplazium  molokaiense,  a  short-lived 
perennial  member  of  the  woodfem 
family  (Dryopteridaceae),  has  a  short 
prostrate  rhizome  and  green  or  straw- 
colored  leaf  stalks  with  thin-textured 
fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Hawaiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

There  is  little  known  about  the  life 
history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Diplazium  molokaiense 
was  foimd  on  Kauai,  Oahu,  Molokai, 
Lanai,  and  Ainahou  Valley  and  Maliko 
Gulch  (East  Maui)  and  Wailuku  (lao) 
Valley  and  Waikapu  (West  Maui)  on 
Maui  (HINHP  Database  2000).  CurrenUy, 
this  species  is  only  known  from  Maui. 
Two  populations  with  one  individual 
each  are  foimd  in  Waiopai  Gulch  and 
Makawao  Forest  Reserve,  on  or  near 
State  or  privately  owned  lands 
(Warshauer  1998;  GDSI  2000;  HINHP 
Database  2000). 

This  species  occurs  near  water  falls  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha-Acacia  koa  forest  between 
850  and  1,680  m  (2,800  and  5,500  ft)  in 
elevation  (USFWS  1998a;  HINHP 
Database  2000). 

The  primary  threats  on  Maui  are 
habitat  degradation  by  feral  goats,  cattle, 
pigs,  and  axis  deer;  competition  with 
alien  plant  taxa;  decreased  reproductive 
vigor;  and  extinction  from  remdomly 
occurring  natural  events  due  to  the 
small  number  of  populations  and 
individuals  (59  FR  49025;  USFWS 
1998a;  HINHP  Database  2000). 

Flueggea  neowawraea 

Flueggea  neowawraea,  a  long-lived 
perennial  and  a  member  of  the  spurge 
family  (Euphorbiaceae),  is  a  large  tree 
with  white  oblong  pores  covering  its 
scaly,  pale  brown  bark.  This  species  is 
the  only  member  of  the  genus  found  in 
Hawaii  and  can  be  distinguished  from 
other  species  in  the  genus  by  its  large 
size,  scaly  bark,  the  shape,  size,  and 


color  of  the  leaves,  flowers  clustered 
along  the  branches,  and  the  size  and 
shape  of  the  fruits  (Linney  1982; 
Hayden  1999). 

Individual  trees  of  Flueggea 
neowawraea  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed  (Hayden  1999).  Little  else  is  known 
about  the  life  history  of  this  species. 
Reproductive  cycles,  longevity,  specific 
envirormiental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Flueggea  neowawraea 
was  known  from  the  islands  of  Molokai, 
Oahu,  Kauai,  and  Hawaii  (HINHP 
Database  2000).  CurrenUy,  populations 
are  known  from  Kauai,  Oahu,  East  Maui, 
and  Hawaii.  It  is  now  knov^rn  from  two 
populations  with  a  total  of  three  trees  on 
East  Maui  at  Auwahi,  and  above  the 
Lualailua  Hills  on  the  southwest  slope 
of  Haleakala,  on  State  and  privately 
ovraed  lands  (GDSI  2000;  HINHP 
Database  2000;  Mahealani 
Kaiaokamelie,  (formerly  with) 
Ulupalakua  Ranch,  in  litt.  2000). 

Flueggea  neowawraea  occurs  in  dry  or 
mesic  forest  at  elevations  of  250  to  1 ,000 
m  (820  to  3,280  ft)  (Hayden  1999). 
Associated  native  plant  species  include 
Alectryon  macrococcus,  Bobea 
timonioides  (ahakea),  Charpentiera  sp. 
(papala),  Hibiscus  sp.  (aloalo),  Melicope 
sp.,  Myrsine  lanaiensis  (kolea), 
Tetraplasandra  sp.  (ohe  ohe),  Psychotria 
mariniana  (kopiko),  Diplazium 
sandwichianum,  Freycinetia  arborea, 
Nesoluma  polynesicum  (keahi). 
Diospyros  sp.,  Antidesma  pulvinatum 
(hame),  A.  platyphyllum,  Canthium 
odoratum,  Nestegis  sandwicensis, 
Rauvolfia  sandwicensis  (hao), 
Pittosporum  sp.,  Pleomele  sp.,  Pouteria 
sandwicensis,  and  Streblus  pendulinus 
(HINHP  Database  2000). 

The  threats  to  the  populations  on 
Maui  are  the  black  twig  borer;  habitat 
degradation  by  feral  pigs,  goats,  deer, 
and  cattle;  competition  with  alien  plant 
species;  depressed  reproductive  vigor; 
the  risk  of  extinction  from  a  random 
envfronmental  event  due  to  the  small 
number  of  individuals;  and  predation  of 
the  fruit  by  rats  (59  FR  56333;  USFWS 
1999;  HINHP  Database  2000). 

Hedyotis  coriacea 

Hedyotis  coriacea,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  small, 
short-lived  perennial  shrub  with 
leathery  leaves  which  are  generally 
elliptic  to  oblong  in  shape,  3  to  8  cm 
(1.2  to  3.1  in.)  long  and  usually  1.5  to 
3  cm  (0.6  to  1.2  in.)  wide.  This  species 
is  distinguished  from  others  of  the 
genus  by  its  small,  triangular  calyx 
lobes,  which  do  not  enlarge  in  fruit,  and 
the  combination  of  capsules  which  are 
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longer  than  wide  and  flower  buds  which 
are  square  in  cross  section  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown. 

Historically,  Hedyotis  coriacea  was 
known  from  Oahu  and  the  Island  of 
Hawaii  (HINHP  Database  2000). 
Considered  extinct  on  all  islands  in 
recent  years,  this  species  was 
rediscovered  in  1990  by  Steve  Perlman 
in  the  State-owned  Lihau  section  of  the 
West  Maui  NAR  and  in  1991  on  the 
1859  lava  flow  in  the  Pohakuloa 
Training  Area,  Island  of  Hawaii  (HINHP 
Database  2000:  USFWS  1997). 
Currently,  only  a  single  individual  is 
known  from  West  Maui  on  State-owned 
land  (GDSI  2000;  HINHP  Database 
2000). 

Hedyotis  coriacea  is  found  on  steep, 
rocky,  slopes  in  dry  lowland  Dodonaea 
viscosa  dominated  shrublands  at 
elevations  between  470  to  2,300  m 
(1,540  to  7.550  ft)  (HINHP  Database 
2000).  Associated  species  include  Sida 
fallax,  Gouania  hillebrandii  (NCN), 
Bidens  menziesii,  Lipochaeta  livarum, 
Myoponim  sp.  (naio),  and  Scbiedea 
menziesii  (NCN)  (HINHP  Database 
2000). 

The  single  remaining  individual  of 
Hedyotis  coriacea  on  Maui  is  threatened 
by  extinction  from  a  random  naturally 
occurring  event. 

Hedyotis  mannii 

Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  short- 
lived perennial  plant  with  smooth, 
usually  erect  stems  30  to  60  cm  (1  to  2 
ft)  long,  which  are  woody  at  the  base 
and  four-angled  or  winged.  The  leaves 
are  opposite,  thin  in  texture,  and  elliptic 
to  sometimes  lance-shaped.  Stipules 
(leaf-like  appendages),  which  are 
attached  to  the  slightly  winged  leaf 
stalks  where  they  join  and  clasp  the 
stem,  are  triangular.  Flowers  are 
arranged  in  loose  clusters  up  to  30  cm 
(1  ft)  long  at  the  ends  of  the  stems  and 
are  either  bisexual  or  female.  This 
species'  growth  habit,  its  quadrangular 
or  winged  stems,  the  shape,  size,  and 
texture  of  its  leaves,  and  its  dry  capsule, 
which  opens  when  mature,  separate  it 
from  other  species  of  the  genus  (Wagner 
e(a7.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (USFWS 
1996). 

Currently  and  historically,  Hedyotis 
mannii  is  known  from  Lanai.  West 
Maui,  and  Molokai  (USFWS  1992).  On 
Maui,  there  is  a  single  population  of 


approximately  20  individuals  located  on 
private  land  in  Kauaula  Valley  (GDSI 
2000:  K.  Wood  in  litt.  2000). 

The  population  on  Maui  is  found  on 
basalt  cliffs  along  stream  banks  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  between  825 
and  885  m  (2,700  and  2,900  ft)  (K.  Wood 
in  litt.  2000).  Associated  plant  species 
include  Machaerina  sp.  (uki),  Carex 
meyenii  (NCN),  Phyllostegia  sp.  (NCN), 
Hedyotis  acum/nafa,  Cyrtandra 
platyphylla  (haiwale),  Cyanea  sp. 
(haha),  and  Isachne  distichophylla  (ohe) 
(K.  Wood  in  litt.  2000). 

Hedyotis  mannii  on  Maui  is 
threatened  by  landslides;  competition 
with  the  alien  plant  species  Rubus 
rosifolius,  Ageratina  adenophora, 
Buddleia  asiatica  (butterfly  bush), 
Pluchea  carolinensis  (sourbush),  and 
Clidemia  hirta;  and  the  low  number  of 
individuals  makes  it  extremely 
vulnerable  to  extinction  by  random 
naturally  occurring  events  (USFWS 
1996;  K.  Wood  in  litt.  2000). 

Hesperomannia  arborescens 

Hesperomannia  arborescens,  a  long- 
lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  small  shrubby  tree  that 
usually  stands  1.5  to  5  m  (5  to  16  ft)  tall. 
This  member  of  an  endemic  Hawaiian 
genus  differs  from  other  Hesperomannia 
species  in  having  the  following 
combination  of  characteristics:  erect  to 
ascending  flower  heads,  thick  flower 
head  stalks,  and  usually  hairless  and 
relatively  narrow  leaves  (Wagner  et  al. 
1999). 

This  species  was  observed  in  flower 
from  April  through  )une  and  fruit 
during  March  1993  and  June  1997 
(USFWS  1998).  No  other  information  is 
available  on  reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors. 

Hesperomannia  arborescens  was 
formerly  known  from  Lanai,  Molokai, 
and  Oahu  (HINHP  Database  2000).  This 
species  is  now  known  from  Oahu, 
Molokai,  and  Maui.  There  is  currently 
one  population  with  four  individuals  on 
East  Maui,  between  Lanilili  and 
Keahikauo  on  State  and  privately- 
owned  lands  (GDSI  2000;  HINHP 
Database  2000). 

Hesperomannia  arborescens  is  found 
on  slopes  or  ridges  in  lowland  mesic  or 
wet  forest  between  360  and  750  m 
(1,180  and  2,460  ft)  in  elevation,  in 
association  with  Metrosideros 
polymorpha,  Myrsine  sandwicensis 
(kolea),  Isachne  distichophylla,  Pipturus 
sp.,  Antidesma  sp..  Psychotria  sp., 
Clermontia  sp.,  Cibotium  sp., 
Dicranopteris  linearis,  Bobea  sp., 
Coprosma  sp.,  Sadleria  sp.,  Melicope 
sp.,  Machaerina  sp.,  Cheirodendron  sp.. 


and  Freycinetia  arborea  (HINHP 
Database  2000). 

The  major  threats  to  Hesperomannia 
arborescens  on  Maui  are  habitat 
degradation  by  feral  pigs  and  goats; 
competition  with  alien  plant  taxa; 
extinction  due  to  random  environmental 
events  or  reduced  reproductive  vigor 
due  to  the  small  number  of  individuals 
in  one  remaining  population;  and 
impact  by  humans  (59  FR  14482;  HINHP 
Database  2000). 

Hesperomannia  arbuscula 

Hesperomannia  arbuscula,  a  long- 
lived  perennial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree,  2  to  3.3  m  (7  to  11  ft)  tall.  This 
species  can  be  distinguished  from  other 
members  of  the  genus  by  the  erect 
flower  heads  and  the  leaves,  usually 
hairy  beneath,  which  are  one  to  two  • 
times  as  long  as  wide  (Wagner  et  al. 
1999). 

Hesperomannia  arbuscula  usually 
flowers  in  the  spring  depending  on 
precipitation.  Seeds  mature  in  about  six 
weeks  and  trees  last  about  10  to  15  years 
(USFWS  1995c).  No  other  information  is 
available  on  reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors. 

Historically  and  currently, 
Hesperomannia  arbuscula  is  known 
from  Oahu  and  West  Maui  (HINHP 
Database  2000).  On  Maui,  this  species  is 
found  in  three  populations,  containing 
13  individuals,  on  privately  owned  land 
in  lao  and  Waihee  Valleys  (GDSI  2000; 
HINHP  Database  2000:  K.  Wood,  in  litt. 
1999). 

Hesperomannia  arbuscula  typically 
grows  on  slopes  and  ridges  in  mesic  or 
wet  forest  dominated  by  Acacia  koa  and 
Metrosideros  polymorpha  at  elevations 
of  350  to  900  m  (1,150  to  2,950  ft) 
(Wagner  et  al.  1999;  HINHP  Database 
2000).  Associated  species  include 
Bidens  sp.,  Tetraplasandra  sp.,  Alyxia 
oliviformis,  and  Psychotria  sp.  (HINHP 
Database  2000). 

The  major  threats  to  Hesperomannia 
arbuscula  on  Maui  are  habitat 
degradation  by  feral  pigs,  competition 
from  alien  plant  species,  trampling  by 
humans,  and  extinction  from  naturally 
occurring  random  events  due  to  the 
small  number  of  populations  (56  FR 
55770). 

Hibiscus  braekenridgei 

Hibiscus  braekenridgei,  a  short-lived 
perennial  and  a  member  of  the  mallow 
family  (Malvaceae).  The  species  is  a 
sprawling  to  erect  shrub  or  small  tree. 
This  species  differs  from  other  members 
of  the  genus  in  having  the  following 
combination  of  characteristics:  yellow 
petals,  a  caljnc  consisting  of  triangular 
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lobes  with  raised  veins  and  a  single 
midrib,  bracts  attached  below  the  calyx, 
and  thin  stipules  that  fall  off,  leaving  an 
elliptic  scar.  Two  subspecies  are 
currently  recognized.  Hibiscus 
braekenridgei  ssp.  braekenridgei  and  H. 
braekenridgei  ssp.  mokuleianus  (Bates 
1999). 

Hibiscus  braekenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length  (USFWS  1999).  Little  else  is 
known  about  the  life  history  of  this 
plant.  Pollination  biology,  longevity, 
specific  enviromnental  requirements, 
and  limiting  factors  are  unknown. 

Historically,  Hibiscus  braekenridgei 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  Maui,  Molokai,  and 
Hawaii  (USFWS  1999;  HINHP  Database 
2000).  Hibiscus  braekenridgei  was 
collected  from  an  undocumented  site  on 
Kahoolawe,  though  the  subspecies  has 
never  been  determined  (USFWS  1999). 
Currently,  Hibiscus  braekenridgei  ssp. 
mokuleianus  is  known  from  Oahu  and 
from  undocumented  observations  on 
Kauai  (Bates  1999;  USFWS  1999). 
Hibiscus  braekenridgei  ssp. 
braekenridgei  is  currently  known  from 
Lanai,  Maui,  and  Hawaii.  On  Maui, 
Hibiscus  braekenridgei  ssp. 
braekenridgei  is  found  in  five 
populations,  containing  38  individuals, 
on  or  near  State  and  privately  owned 
lands  at  the  northern  base  of  Puu  o  kali, 
in  the  Lihau  section  of  the  West  Maui 
NAR,  Kaonohua  Gulch,  Keokea,  and 
south  of  Puu  0  kali  (GDSI  2000;  HINHP 
Database  2000). 

Hibiscus  braekenridgei  ssp. 
braekenridgei  occurs  in  lowland  dry 
forest  from  130  to  800  m  (425  to  2,625 
ft)  in  elevation,  sometimes  with 
Erythrina  sandwicensis  as  the  dominant 
tree  (Geesink  et  al.  1999:  HINHP 
Database  2000).  Associated  plant 
species  include  Myoporum  sp., 
Chenopodium  sp.  (ahe  ahea), 
Achyranthes  sp.  (NCN),  Nototriehium 
sp.,  Diospyros  sp.,  Chamaesyce 
eelastroides  var.  lorifolia,  Dodonaea 
viscosa,  Canthium  odoratum,  Eurya 
sandwicensis  (anini),  Isachne 
distichophylla,  and  Sida  fallax  (HINHP 
Database  2000). 

The  primary  threats  to  Hibiscus 
braekenridgei  ssp.  braekenridgei  on 
Maui  are  habitat  degradation  and 
possible  predation  by  pigs,  goats,  cattle, 
axis  deer,  and  rats;  competition  with 
alien  plant  species;  and  susceptibility  to 
extinction  caused  by  random 
environmental  events  or  reduced 
reproductive  vigor  due  to  small 
population  size  and  a  limited  number  of 
populations  (59  FR  56333). 


Ischaemum  byrone 

Isehaemum  byrone,  a  short-lived 
member  of  the  grass  family  (Poaceae),  is 
a  perennial  species  with  creeping 
imderground  and  erect  stems. 
Isehaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts,  dissimilar  basic 
flower  imits,  which  are  awned  and  two- 
flowered,  and  a  di-  or  frichotomously- 
branching  inflorescence  (O'Connor 
1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1996). 

Historically,  Ischaemum  byrone  was 
reported  from  Oahu,  Molokai,  East 
Maui,  the  Island  of  Haweui,  and  an 
undociunented  site  on  Kauai  (59  FR 
10305;  HINHP  Database  2000). 
Ciurently,  this  species  is  found  on 
Molokai,  Hawaii,  and  Maui.  On  Maui,  it 
is  known  from  along  the  coast  on 
private  and  State  owned  lands  at 
Kahanu  Gardens,  Pauwalu  Point, 
Honokalani,  Kauiki  Head,  and  on  the 
following  offshore  islets:  Keopuka  Islet. 
Mokuhuki  Islet,  and  Puukii  Islet  (GDSI 
2000;  HINHP  Database  2000).  There  is  a 
total  of  six  populations  with  less  than 
3,000  individuals  (HINHP  Database 
2000). 

The  habitat  of  Ischaemum  byrone  is 
coastal  dry  shrubland,  occiuring  near 
the  ocean  among  rocks  or  on  basalt  cliffs 
between  sea  level  and  75  m  (250  ft) 
(O'Connor  1999).  Associated  taxa 
include  Bidens  sp.,  Fimbristylis  cymosa 
(Maui  u  aki  aid),  and  Scaevola  sericea 
(naupaka  kahakai)  (HINHP  Database 
2000). 

The  most  serious  threat  to  Isehaemum 
byrone  is  the  invasion  of  alien  plants, 
particularly  Digitaria  ciliaris  (Henry's 
crabgrass),  Ardisia  elliptica  (shoebutton 
ardesia)  and  Casuarina  equisetifolia 
(paina).  Additionally,  fire  may  pose  a 
threat  in  areas  infested  with  alien 
grasses,  provided  enough  fuel  is  present. 
Other  potential  threats  include  grazing 
and  browsing  by  goats  and  axis  deer; 
disturbance  incurred  from  these 
ungulates  further  promotes  the 
introduction  and  establishment  of  alien 
weeds.  Some  populations  are  also 
threatened  from  residential 
development  (59  FR  10305;  USFWS 
1996;  HINHP  Database  2000). 

Lysimaehia  lydgatei 

Lysimachia  lydgatei,  a  short-lived 
pereimial  member  of  the  primrose 
family  (Primulaceae),  is  a  sprawling, 
branched  shrub  with  stems  from  1  to  1.3 
m  (3  to  4  ft)  long.  This  species  is 


distinguished  from  others  in  the  genus 
by  the  dense  hairs  on  both  the  upper 
and  lower  surfaces  of  mature  leaves 
(Wagner  efa7.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1997). 

Lysimachia  lydgatei  was  known 
historically  from  a  gulch  behind 
Lahaina  on  West  Maui  and  from  Oahu. 
Currently,  it  is  found  only  on  Maui  in 
the  following  locations  on  State-owned 
land  in  the  Lihau  section  of  the  West 
Maui  NAR:  Halepohaku,  Helu,  and 
Kauaula-Olowalu  (Wagner  et  al.  1999; 
HINHP  Database  2000).  The  three  Maui 
populations  number  approximately  240 
individuals  (GDSI  2000). 

Lysimachia  lydgatei  typically  grows 
on  the  sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  dominated  wet  to  mesic 
shrubland  or  Metrosideros- 
Cheirodendron  montane  forest  between 
elevations  of  about  915  to  1,415  m 
(3,000-4,640  ft)  (HINHP  Database  2000). 
Associated  vegetation  includes 
Lycopodium  sp.  (wawae  iole).  Ilex  sp., 
Dodonaea  viscosa,  Vaccinium  sp., 
Eurya  sandwicensis,  Styphelia 
tameiameiae,  Coprosma  sp.,  Ochrosia 
sp.  (holei),  Astelia  sp.  (painiu). 
Broussaisia  arguta,  and  mat  ferns,  such 
as  Dicranopteris  sp.  (HINHP  Database 
2000). 

The  greatest  threats  to  Lysimaehia 
lydgatei  are  the  threat  of  extinction  from 
a  random  environmental  event  due  to 
the  small  number  of  populations; 
competition  with  alien  plant  species, 
such  as  Rubus  argutus;  and  fire  (57  FR 
20772:  USFWS  1997). 

Mariseus  pennatiformis 

Mariseus  pennatiformis.  a  short-lived 
member  of  the  sedge  family 
(Cyperaceae),  is  a  perennial  plant  with 
a  woody  root  system  covered  with 
brown  scales.  Mariseus  pennatiformis  is 
subdivided  into  two  subspecies,  ssp. 
bryanii  and  ssp.  pennatiformis,  which 
are  distinguished  by  the  length  and 
width  of  the  spikelets;  color,  length,  and 
width  of  the  glume;  and  by  the  shape 
and  length  of  the  achenes.  This  species 
differs  from  other  members  of  the  genus 
by  its  three-sided,  slightly  concave, 
smooth  stems;  the  length  and  number  of 
spikelets:  the  leaf  width:  and  the  length 
and  diameter  of  stems  (Koyama  1999). 

Mariseus  pennatiformis  is  known  to 
flower  from  November  to  Decertiber 
after  heavy  rainfall.  Additional 
information  on  the  life  history  of  this 
plant,  reproductive  cycles,  longevity, 
specific  environmental  requirements. 
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and  limiting  factors  is  generally 
unknown  (USFWS  1999). 

Historically,  Mariscus  pennatiformis 
was  known  from  Kauai,  Oahu,  East 
Maui  (Keanae  Valley.  Hana,  and 
Nahiku),  the  Island  of  Hawaii,  and  from 
Laysan  in  the  Northwestern  Hawaiian 
Islands  (HINHP  Database  2000).  Af. 
pennatiformis  ssp.  bryanii  is  only 
known  from  Laysan  Island  in  the 
Northwestern  Hawaiian  Islands 
National  Wildlife  Refuge.  Af. 
pennatiformis  ssp.  pennatiformis  is 
currently  found  only  on  East  Maui.  One 
population  of  approximately  30 
individuals  is  foimd  on  State  owned 
land  near  the  mouth  of  Hanawi  Stream 
(GDSI  2000;  K.  Wood  in  litt.  1999). 

On  Maui,  Mariscus  pennatiformis  ssp. 
pennatiformis  is  found  at  elevations 
between  sea-level  and  6  m  (20  ft)  on 
brown  soil  with  talus  in  Pandanus 
coastal  wet  cliffs  and  within  reach  of 
ocean  spray.  Associated  native  plant    . 
species  include:  Sadleria  pallida 
(amau),  Pandanus  tectorius  (hala), 
Lysimachia  mauritiana  (kolokolo 
kuahiwi).  Cyperus  laevigatus  (makaloa), 
Eragrostis  variabilis,  and  Ipomoea  sp. 
(morning  glory)  (Koyama  1999r  HINHP 
Database  2000;  K.  Wood  in  litt.  1999). 

Threats  to  the  only  known  population 
of  Mariscus  pennatiformis  ssp. 
pennatiformis  on  Maui  include  grazing 
and  habitat  destruction  caused  by 
ungulates;  competition  from  alien  plant 
species;  and  extinction  from  random 
naturally  occurring  events  (59  FR  56333; 
USFWS  1999). 

Melicope  knudsenii 

Melicope  knudsenii,  a  long-lived 
perennial  and  a  member  of  the  citrus 
family  (Rutaceae),  is  a  tree  with  smooth 
gray  bark  and  yellowish  brown  to  olive- 
brown  hairs  on  the  tips  of  the  branches. 
The  species  is  distinguished  from  M. 
haupensis  and  other  members  of  the 
genus  by  the  distinct  carpels  present  in 
the  fruit,  a  hairless  endocarp,  a  larger 
number  of  flowers  per  cluster,  and  the 
distribution  of  hairs  on  the  underside  of 
the  leaves  (Stone  et  al  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  imknown. 

Historically,  Melicope  knudsenii  was 
Imown  only  from  the.  southeast  slope  of 
Haleakala  on  Maui  and  from  Kauai 
(HINHP  Database  2000).  This  species 
remains  on  Kauai,  but  is  only  foimd  on 
privately  owned  lands  at  the  following 
locations  on  Maui:  Auwahi,  Puu  Mahoi, 
and  the  Kanaio  area.  There  are  three 
populations  with  a  single  individual  at 
each  location  (GDSI  2000;  HINHP 
Database  2000). 


Melicope  knudsenii  grows  on  forested 
flats  or  talus  slopes  in  Nestegis-Pleomele 
mixed  open  dry  forests  at  elevations  of 
about  450  to  1.220  m  (1,480  to  4,000  ft) 
(Stone  et  al.  1999).  Associated  native 
plant  species  include  Dodonaea  viscosa, 
Osteomeles  anthyllidifolia,  Alphitonia 
ponderosa,  Santalum  ellipticum,  and 
Xylosma  hdwaiiensis  (HINHP  Database 
2000). 

Threats  to  Melicope  knudsenii 
include  habitat  degradation  by  alien 
animals,  such  as  goats  and  pigs;  reduced 
reproductive  vigor;  fire;  natiiral  aging 
and  death;  and  invasive  plant  species, 
such  as  Pennisetum  clandestinum  (59 
FR  9304;  USFWS  1995a). 

Melicope  mucronulata 

Melicope  mucronulata,  a  long-lived 
perennial  of  the  citrus  family 
(Rutaceae),  is  a  small  tree  up  to  4  m  (13 
ft)  tall  with  oval  to  elliptic-oval  leaves, 
8  to  16  cm  (3  to  6.5  in.)  long  and  3.5 
to  6.5  cm  (1.5  to  2.5  in.)  wide.  This 
species  is  distinguished  from  others  in 
the  genus  by  the  growth  habit,  the 
number  of  flowers  in  each  flower 
cluster,  the  size  and  shape  of  the  fruit, 
and  the  degree  of  hairiness  of  the  leaves 
and  fruit  walls  (Stone  et  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1997). 

First  discovered  in  1920  in  Kanaio, 
East  Maui,  Melicope  mucronulata  was 
not  relocated  until  1983  when  it  was 
reported  from  State  land  with  an 
unknovni  number  of  plants.  This 
species  was  also  found  two  years  later 
on  East  Molokai  (Stone  et  al.  1999;  GDSI 
2000:  HINHP  Database  2000). 

Melicope  mucronulata  typically 
grows  on  steep,  west-  or  north-facing, 
dry  to  mesic,  forested  lowland  slopes  at 
elevations  of  670  to  1,070  m  (2,200  to 
3,500  ft)  (HINHP  Database  2000). 
Associated  native  species  include 
Dodonaea  viscosa,  Metrosideros 
polymorpha,  Styphelia  tameiameiae, 
and  Dubautia  linearis  (na  ena  e) 
(USFWS  1997). 

The  major  threat  to  the  continued 
existence  of  the  only  known  population 
oi  Melicope  mucronulata  on  Maui  is  the 
risk  of  extinction  from  a  random 
enviromnental  event.  Habitat 
degradation  by  goats  and  pigs,  predation 
by  goats,  and  competition  with  alien 
plants,  particularly  Melinis  minutiflora, 
also  pose  immediate  threats  to  this 
species  (57  FR  20772;  USFWS  1997). 

Neraudia  sericea 

Neraudia  sericea,  a  short-lived 
perennial  member  of  the  nettle  family 


(Urticaceae).  is  a  3  to  5  m  (10  to  16  ft) 
tall  shrub  with  densely  hairy  branches. 
The  elliptic  or  oval  leaves  have  smooth 
margins  or  slightly  toothed  margins  on 
young  leaves.  The  upper  leaf  surface  is 
moderately  hairy  and  the  lower  leaf 
surface  is  densely  covered  with 
irregularly  curved,  silky  gray  to  white 
hairs  along  the  veins.  The  male  flowers 
may  be  stalkless  or  have  short  stalks. 
The  female  flowers  are  stalkless  and 
have  a  densely  hairy  calyx  that  is  either 
toothed,  collar-like,  or  divided  into 
narrow  unequal  segments.  The  fruits  are 
achenes  with  the  apical  section 
separated  from  the  basal  portion  by  a 
deep  constriction.  Seeds  are  oval  with  a 
constriction  across  the  upper  half.  N. 
sericea  differs  from  the  other  four 
closely  related  species  of  this  endemic 
Hawaiian  genus  by  the  density,  length, 
color,  and  postiue  of  the  hairs  on  the 
lower  leaf  surface  and  by  its  mostly 
entire  leaf  margins  (Wagner  et  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1999). 

Neraudia  sericea  was  known 
historically  from  Molokai,  Lanai, 
Olowalu  Valley  on  West  Maui,  the 
southern  slopes  of  Haleakala  on  East 
Maui,  and  from  Kahoolawe  (HINHP 
Database  2000).  Currently,  this  species 
is  known  from  Molokai  and  Maui.  On 
Maui,  three  populations  totaling  more 
than  four  individuals  are  found  in 
Pohakea  Gulch  (West  Maui)  and  in 
Manawainui  and  Kamole  Gulches  (East 
Maui).  These  populations  occiu  on  State 
and  privately  owned  lands  (GDSI  2000; 
HINHP  Database  2000;  M.  Kaiaokamelie, 
in  litt.  2000). 

Neraudia  sericea  generally  occurs  in 
lowland  dry  to  mesic  Metrosideros 
polymorpha-Dodonaea  viscosa- 
Styphelia  tameiameiae  shrubland  or 
forest  or  Acacia  koa  forest  between  670 
and  1,480  m  (2,200  and  4,850  ft)  in 
elevation  (Wagner  et  al.  1999;  HINHP 
Database  2000;  M.  Bruegmann  in  litt. 
1995).  Other  associated  plant  species 
include  Huperzia  mannii  (NGN),  Vrera 
glabra  (opuhe),  Cyrtandra  oxybapha 
(haiwale),  Cyrtandra  platyphylla,  Sida 
fallax,  Diospyros  sp.,  Bobea  sp., 
Coprosma  sp..  and  Hedyotis  sp.  (HINHP 
Database  2000;  M.  Bruegmann  in  litt. 
1995). 

The  primary  threats  to  Neraudia 
sericea  on  Maui  are  habitat  degradation 
by  feral  pigs  and  goats;  competition 
with  the  alien  plants,  Melinus 
minutiflora,  Permisetum  clandestinum, 
Holcus  lanatus.  Cymbopogon  refractus 
(barbwire  grass),  and  nonnative 
Eragrostis  sp.  (love  grass);  and  a  risk  of 
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extinction  due  to  random  environmental 
events  (59  FR  56333;  USFWS  1999). 

Peucedanum  sandwicense 

Peucedanum  sandwicense,  a  member 
of  the  parsley  family  (Apiaceae).  is  a 
short-lived,  parsley-scented,  sprawling 
herb.  Hollow  stems  arise  from  a  short, 
vertical,  perennial  stem  with  several 
fleshy  roots.  This  species  is  the  only 
member  of  the  genus  in  the  Hawaiian 
Islands  (Constance  and  Affolter  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1995a). 

Historically  end  currently. 
Peucedanum  sandwicense  is  known 
from  Molokai,  Maui,  and  Kauai  (HINHP 
Database  2000).  Discoveries  in  1990 
extended  the  known  distribution  of  this 
species  to  the  island  of  Oahu  (USFWS 
1995a).  A  population  is  known  from 
State-owned  Keopuka  Islet,  off  the  coast 
of  Maui  with  a  total  of  between  20-30 
individuals  (GDSI  2000;  HINHP 
Database  2000). 

This  species  grows  in  cliff  habitats 
from  sea  level  to  above  900  m  (2,950  ft) 
(Constance  and  Affolter  1999)  and  is 
associated  with  native  species  such  as 
Chamaesyce  sp.  (akoko),  Eragrostis  sp.. 
Diospyros  sp.,  and  Metrosideros 
polymorpha  (USFWS  1995a;  HINHP 
Database  2000). 

Competition  with  introduced  plants  is 
the  major  threat  to  Peucedanum 
sandwicense  on  Keopuka  Rock  (59  FR 
9304;  USFWS  1995a). 

Phlegmariurus  mannii 

Phlegmariurus  mannii,  a  short-lived 
member  of  the  clubmoss  family 
(Lycopodiaceae),  is  a  hanging  epiphyte 
(growing  on  the  outside  of  other  plants 
instead  of  being  rooted  in  the  ground) 
with  clustered,  delicate  red  stems  and 
forked  reproductive  spikes;  these  traits 
distinguish  it  from  others  in  the  genus 
in  Hawaii  (Degener  and  Degener  1959; 
St.  John  1981;  Wagner  and  Wagner 
1992). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1997). 

Historically,  Phlegmariurus  mannii 
was  known  from  Kauai,  West  Maui 
(Haelaau  and  Hanaula),  and  the  Island 
of  Hawaii  (HINHP  Database  2000). 
Currently,  this  species  is  found  on  Maui 
and  Hawaii.  On  Maui,  this  species  is 
now  known  on  State  and  private  lands 
from  Kaupo,  Nudhualoa  Stream,  and 
Manawainui  on  East  Maui;  and  from 


Lihau  and  Puu  Kukui  on  West  Maui 
(GDSI  2000;  HINHP  Database  2000). 
There  are  five  populations  with  fewer 
than  300  individuals  total  (HINHP 
Database  2000). 

On  Maui,  Phlegmariurus  mannii 
typically  grows  in  moist  protected 
gulches  on  the  native  tree  species 
Metrosideros  polymorpha,  and  Acacia 
koa,  in  mesic  to  wet  montane  Af. 
polymorpha-A.  koa  forests  at  elevations 
of  900  to  1,600  m  (2,950  to  5,250  ft) 
(HINHP  Database  2000).  Associated 
native  species  include  Thelypteris  sp., 
Athyrium  sp.,  Styphelia  tameiameiae. 
Cyanea  sp..  Machaerina  sp.,  Cyrtandra 
sp.,  Sadleria  sp..  Vaccinium  sp., 
Dodonaea  viscosa,  Astelia  menziesiana 
(kaluaha),  Coprosma  sp.,  Cheirodendron 
trigynum.  Ilex  anomala,  and  Myrsine  sp. 
(HINHP  Database  2000). 

The  primary  reasons  for  the 
endangerment  of  this  species  are  habitat 
alteration  by  goats,  cattle  and  pigs,  and 
the  impacts  of  alien  plant  species. 
Additionally,  small  population  sizes 
also  make  the  species  subject  to 
extinction  due  to  random  environmental 
events  (57  FR  20772;  USFWS  1997). 

Phyllostegia  mollis 

Phyllostegia  mollis,  a  short-lived 
member  of  the  mint  family  (Lamiaceae). 
grows  as  a  nearly  erect,  densely  hairy, 
nonaromatic,  perennial  herb.  Leaves  are 
oval  in  outline  with  rounded  teeth. 
Flowers,  usually  in  groups  of  6,  are 
spaced  along  a  stem;  there  are  2  shorter - 
flowering  stems  directly  below  the  main 
stem.  The  flowers  have  fused  sepals  and 
white  petals  fused  into  a  tube  and 
flaring  into  a  smaller  upper  and  a  larger 
lower  lip.  Fruits  are  fleshy,  dark  green 
to  black  nutlets.  A  suite  of  technical 
characteristics  concerning  the  kind  and 
amount  of  hair,  the  number  of  flowers 
in  a  cluster,  and  details  of  the  various 
plant  parts  separate  this  species  from 
other  members  of  the  genus  (Wagner  et 
al.  1999). 

Individual  Phyllostegia  mollis  plants 
live  for  approximately  five  years.  The 
species  is  known  to  flower  in  late  winter 
and  spring.  Additional  information  on 
the  life  history  of  this  plant, 
reproductive  cycles,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1998b). 

Historically,  Phyllostegia  mollis  was 
known  from  Oahu,  Molokai,  and  East 
Maui  (Wagner  et  al.  1999,  HINHP 
Database  2000).  Currently,  this  species 
is  only  known  from  Oahu  and  Maui.  On 
East  Maui,  a  single  population  of  an 
unknown  number  of  individuals 
remains  on  State  and  private  lands  in 
Waiopai  Gulch  (GDSI  2000;  HINHP 
Database  2000). 


Phyllostegia  mollis  typically  grows  on 
steep  slopes  and  in  gulches  in  diverse 
mesic  to  wet  forests  at  an  elevation  of 
450  to  1,830  m  (1,480  to  6,000  ft) 
(Wagner  et  al.  1999).  Associated  plants 
include  ferns,  Psychotria  sp.,  and 
Pisonia  sp.  (papala  kepau)  (HINHP 
Database  2000). 

The  major  threats  to  Phyllostegia 
mollis  are  competition  from  the  alien 
plant  species  Rubus  sp.  and  Schinus 
terebinthifolius;  and  a  risk  of  extinction 
of  the  only  known  population  of  this 
species  on  Maui  due  to  random 
environmental  events  (56  FR  55770; 
USFWS  1998b). 

Plantago  princeps 

Plantago  princeps,  a  short-lived 
member  of  the  plantain  family 
(Plantaginaceae),  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties, 
anomala,  laxiflora,  longibracteata,  and 
princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems: 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
generally  unknown.  However, 
individuals  have  been  observed  in  fioiit 
from  April  through  September  (USFWS 
1999). 

Plantago  princeps  is  historically  and 
currently  found  on  Kauai,  Oahu. 
Molokai.  and  Maui.  It  is  no  longer 
extant  on  the  Island  of  Hawaii.  Plantago 
princeps  var.  anomala  is  currently 
known  from  Kauai  and  Oahu;  var. 
longibracteata  is  known  from  Kauai  and 
Oahu;  var.  princeps  is  known  from 
Oahu;  and  var.  laxiflora  is  known  from 
Molokai  and  Maui.  On  Maui,  there  are 
five  populations  of  Plantago  princeps 
var.  laxiflora,  with  a  total  of  67 
individuals,  on  State,  Federal  and 
privately  owned  lands.  This  variety  is 
found  on  East  Maui  at  Koolau  Gap. 
Kaupo  Gap,  and  Kipahulu  Valley,  and 
on  West  Maui  in  lao  Vallev  and  Kauaula 
Valley  (USFWS  1999;  GDSI  2000; 
HINHP  Database  2000). 

On  Maui,  Plantago  princeps  var. 
laxiflora  is  typically  found  on  basalt 
cliffs  in  Metrosideros  polymorpha 
lowland  wet  forest  or  Acacia  koa-M. 
polymorpha  montane  wet  forest  or  M. 
polymorpha  montane  wet  shrubland, 
from  400  to  2,050  m  (1.300  to  6.700  ft) 
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elevation  (Wagner  et  al.  1999). 
Associated  plant  species  include 
Eragrostis  variabilis,  Hedyotis  formosa. 
and  Dubautia  plantaginea  spp.  humilis 
(USFWS  1999:  HINHP  Database  2000). 

The  primary  threats  to  Plantago 
princeps  var.  laxiflora  on  Maui  are 
herbivory  and  habitat  degradation  by 
feral  pigs  and  goats,  and  competition 
with  various  alien  plant  species  (59  FR 
56333:  USFWS  1999). 

Platanthera  holochila 

Platanthera  holochila.  a  short-lived, 
perennial  member  of  the  orchid  family 
(Orchidaceae),  is  an  erect,  deciduous 
herb.  The  stems  arise  from  underground 
tubers,  the  pale  green  leaves  are  lance  to 
egg-shaped  and  the  greenish-yellow 
flowers  occur  in  open  spikes.  This  is  the 
only  species  of  this  genus  that  occurs  in 
the  Hawaiian  Islands  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown. 

Historically,  Platanthera  holochila 
was  known  from  Maui,  Oahu,  Molokai, 
and  Kauai  (HINHP  Database  2000). 
Currently.  Platanthera  holochila  is 
extant  on  Kauai,  Molokai,  and  Maui 
(HINHP  Database  2000).  On  Maui,  three 
populations  with  28  individuals  are 
reported  on  State  and  privately  owned 
lands  from  Hanaula  and  the  Kapaloa 
Gulch  rim  on  West  Maui,  and  from 
Koolau  Gap  on  East  Maui  (GDSI  2000; 
HINHP  Database  2000). 

Platanthera  holochila  is  found  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  or  M. 
polymorpha  mixed  montane  bog  or 
mesic  scrubby  M.  polymorpha  forest 
between  1,050-2,120  m  (3,440-6,960  ft) 
elevation.  Associated  native  plants 
include  Cibotium  sp.,  Coprosma 
emodeoides  (nene),  Oreobolus  furcatus 
(NGN),  Styphelia  tameiameiae, 
Wikstroemia  sp.,  Scaevola 
chamissoniana  (naupaka  kuahiwi), 
Sadleria  sp.,  Lythrum  maritimum 
(pukamole),  Deschampsia  sp., 
Metrosideros  polymorpha,  Luzula 
hawaiiensis  (wood  rush),  Sisyrinchium 
acre  (Maui  u  la  ili),  Broussaisia  arguta, 
Clermontia  sp.,  Lycopodium  cemuum 
(wawae  iole),  Dubautia  scabra  (na  ena 
e).  Polypodium  pellucidum,  Gahnia 
gahniiformis  (NGN),  and  Vaccinium 
reticulatum  (61  FR  53108;  USFWS 
1999). 

The  primary  threats  to  Platanthera 
holochila  on  Maui  are  habitat 
degradation  and/or  destruction  by  feral 
pigs;  competition  with  alien  plants;  and 
a  risk  of  extinction  on  Maui  from 
naturally  occurring  events  and/or 


reduced  reproductive  vigor,  due  to  the 
small  number  of  remaining  populations 
and  individuals.  Predation  by  slugs  may 
also  be  a  potential  threat  to  this  species 
(61  FR  53108;  USFWS  1999). 

Pteris  lidgatei 

Pteris  lidgatei,  a  short-lived  member 
of  the  maidenhair  fern  family 
(Adiantaceae),  is  a  coarse  perennial 
herb,  0.5  to  1  m  (1.6  to  3.3  ft)  tall.  It  has 
a  horizontal  rhizome  1.5  cm  (0.6  in.) 
thick  and  at  least  10  cm  (3.9  in.)  long 
when  mature.  The  fronds,  including  the 
leaf  stalks,  are  60  to  95  cm  (24  to  37  in.) 
long  and  20  to  45  cm  (8  to  18  in.)  wide. 
The  leafy  portion  of  the  frond  is  oblong- 
deltoid  to  broadly  ovate-deltoid,  thick, 
brittle,  and  dark  gray-green.  The  sori  are 
apparently  marginal  in  position,  either 
fused  into  long  linear  sori,  or  more 
typically  separated  into  distinct  shorter 
sori.  with  intermediate  conditions  being 
common  (Wagner  1949).  P.  lidgatei  can 
be  distinguished  from  other  species  of 
Pteris  in  the  Hawaiian  Islands  by  the 
texture  of  its  fronds  and  the  tendency  of 
the  sori  along  the  leaf  margins  to  be 
broken  into  short  segments  instead  of 
being  fused  into  continuous  marginal 
sori  (Wagner  and  Wagner  1992). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1998a). 

Historically.  Pteris  lidgatei  was  found 
on  Oahu,  Molokai,  and  Waihee  on  West 
Maui  (HINHP  Database  2000).  Currently, 
this  species  is  known  from  Oahu  and 
Maui.  Two  populations  with 
approximately  20  individuals  occur  on 
Maui,  one  population  on  privately 
owned  land  in  Kahuaula  Valley  and  the 
other  population  on  State  owned  land 
near  Kahakuloa  Stream  (GDSI  2000; 
HINHP  Database  2000). 

This  species  grows  on  steep  stream 
banks  between  915  to  1,070  m  (3,000  to 
3.500  ft)  elevation  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  forest  with  mosses  and  other 
ferns,  including  Cibotium  chamissoi 
(hapuu),  Dicranopteris  linearis, 
Elaphoglossum  crassifolium  (ekaha), 
Sadleria  squarrosa  (amau).  and 
Sphenomeris  chusana  (palaa)  (HINHP 
Database  2000). 

The  primary  threats  to  Pteris  lidgatei 
on  Maui  are  the  alien  plant  Clidemia 
hirta,  habitat  destruction  by  feral  pigs, 
and  a  risk  of  extinction  due  to  random 
environmental  events  (59  FR  49025; 
USFWS  1998a). 

Sanicula  purpurea 

Sanicula  purpurea,  a  short-lived 
member  of  the  parsley  family 


(Apiaceae).  is  a  stout  perennial  herb,  8 
to  36  cm  (3  to  14  in.)  tall,  arising  from 
a  massive  perennial  stem.  The  stems  are 
tufted  and  branched,  with  the  lower 
portion  of  the  stem  lying  close  to  the 
ground,  while  the  upper  portion  rises. 
The  basal  leaves  are  numerous  and 
leathery  in  texture  and  are  kidney- 
shaped  or  circular  to  egg-heart-shaped, 
with  three  to  seven  lobes.  The  leaf  lobes 
are  circular  to  inversely  egg-shaped.  The 
leaf  veins  are  impressed  on  the  upper 
surface  and  prominent  on  the  lower 
surface.  The  leaf  margins  bear  short, 
sharp  teeth.  The  basal  leaf  stalks  are 
slender  and  abruptly  sheathed  at  the 
base.  The  leaves  are  palmately  three-to 
five-lobed.  The  small  purple,  or  cream- 
colored  with  a  purple  tinge,  flowers 
occur  in  branched  terminal  clusters, 
each  of  which  contains  six  to  ten 
flowers.  Each  flower  cluster  contains 
one  to  three  perfect  flowers  and  five  to 
seven  staminate  flowers.  Below  the 
inflorescence  is  a  series  of  about  ten 
oblong  or  inversely  lance-shaped  bracts. 
The  nearly  spherical  fruits  are  covered 
with  prickles.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  number  of  flowers  per  cluster  and 
by  the  color  of  the  petals  (Constance  and 
Affolter  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1999). 

Historically  and  currently,  Sanicula 
purpurea  is  known  from  Oahu  and  West 
Maui  (HINHP  Database  2000).  On  West 
Maui,  four  populations  totaling  between 
130  and  250  individuals  are  currently 
known  on  State  and  private  lands  in 
Keahikauo.  Eke  Grater,  Violet  Lake,  and 
Puu  Kukui  (GSDI  2000;  HINHP  Database 
2000). 

This  species  typically  grows  in  open 
Metrosideros  polymorpha  mixed 
montane  bogs  between  1,000  and  1,620 
m  (3,280  and  5,330  ft)  elevation  (HINHP 
Database  2000).  Associated  plant  taxa 
include  Styphelia  tameiameiae,  Gahnia 
beechyi  (NGN),  Geranium  humile 
(nohoanu),  Myrsine  vaccinioides  (kolea), 
Viola  mauiensis  (pamakani), 
Argyroxiphium  caliginis  (eke 
silversword),  Plantago  pachyphylla 
(laukahi  kuahiwi),  Lycopodium  sp., 
Argyroxiphium  grayanum,  Lagenifera 
mauiensis  (howaiaulu),  Machaerina  sp.. 
and  Oreobolus  furcatus  (HINHP 
Database  2000). 

Habitat  degradation  by  feral  pigs,  a 
risk  of  extinction  due  to  random 
enviroiunental  events,  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  populations  are  the 
major  threats  to  Sanicula  purpurea  (61 
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FR  53108;  USFWS  1999;  HINHP 
Database  2000). 

Sesbania  tomentosa 

Sesbania  tomentosa,  a  short-lived 
member  of  the  legiime  family 
(Fabaceae),  is  typically  a  sprawling 
shrub,  but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
tinged  with  yellow,  orange-red,  scarlet 
or  rarely,  pure  yellow.  S.  tomentosa  is 
the  only  endemic  Hawaiian  species  in 
the  genus,  differing  from  the  naturalized 
S.  sesban  by  the  color  of  the  flowers,  the 
longer  petals  and  calyx,  and  the  number 
of  seeds  per  pod  (Geesink  et  al.  1999). 
The  pollination  biology  of  Sesbania 
tomentosa  is  being  studied  by  David 
Hopper,  a  graduate  student  in  the 
Department  of  Zoology  at  the  University 
of  Hawaii  at  Manoa.  His  preliminary 
findings  suggest  that  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 
pollinator  limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year  (USFWS  1999). 
Other  aspects  of  this  plant's  life  histor\' 
are  unknowTi. 

Currently,  Sesbania  tomentosa  occurs 
on  at  least  six  of  the  eight  main 
Hawaiian  Islands  (Kauai,  Oahu, 
Molokai,  Kahoolawe,  Maui,  and  Hawaii) 
and  in  the  Northwestern  Hawaiian 
Islands  (Nihoa  and  Necker).  It  is  no 
longer  extant  on  Niihau  and  Lanai  (59 
FR  56333:  USFWS  1999;  GDSI  2000; 
HINHP  Database  2000).  On  Maui,  S. 
tomentosa  is  known  from  seven 
populations  with  a  total  of  83 
individuals.  The  populations  are  located 
on  State-leased  land  at  Kanaio  Training 
Area  on  East  Maui;  and  on  State  and 
privately  owned  lands  at  Olowalu 
Canyon,  Mokolea  Point,  Kahakuloa, 
Nakalele  Point,  and  Poelua  Bay  on  West 
Maui(GDSI  2000;  HINHP  Database  2000: 
B.  Hobdy  in  litt.  2000).  Off  the  south 
central  coast  of  Kahoolawe, 
approximately  100  individuals  of  S. 
tomentosa  are  found  on  a  small  islet, 
Puu  Koae,  a  State-owned  seabird 
sanctuary  (USFWS  1999;  HINHP 
Database  2000). 

Sesbania  tomentosa  is  found  in 
Scaevola  sericea  coastal  dry  shrublands 
on  windswept  slopes,  sea  cliffs  and 
cinder  slopes  between  sea  level  and  580 
m  (1,900  ft)  elevation  (HINHP  Database 
2000).  Associated  plant  species  include 
Lipochaeta  integrifolia,  Jacquemontia 
ovalifolia  ssp.  sandwicensis  (pa  uohi 


iaka),  Rhynchelytrum  repens,  Sida 
fallax,  and  Dodonaea  viscosa  (USFWS 
1999:  HINHP  Database  2000). 

The  primary  threats  to  Sesbania 
tomentosa  on  Maui  are  habitat 
degradation  caused  by  competition  with 
various  alien  plant  species  such  as 
Lantana  camara,  Waltheria  sp.,  and 
grass  species;  feral  cattle;  lack  of 
adequate  pollination;  seed  predation  by 
rats,  mice  and,  potentially,  alien  insects: 
fire;  and  destruction  by  off-road  vehicles 
and  other  human  disturbances  (59  FR 
56333;  USFWS  1999),  Threats  to 
Sesbania  tomentosa  on  Puu  Koae 
include  habitat  degradation  caused  by 
competition  with  various  alien  plant 
species,  erosion,  and  trampling  by  cats 
and  seabirds  (P.  Higashino,  pers.  comm. 
2000). 

Spermolepis  hawaiiensis 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  aimual  herb  with  few  branches. 
Its  leaves,  dissected  into  narrow,  lance- 
shaped  divisions,  are  oblong  to 
somewhat  oval  in  outline  and  grow  on 
stalks.  Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
inflorescence  arising  from  the  stem, 
opposite  the  leaves.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a 
nonsucculent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis. 
Reproductive  cycles,  longevity,  specific 
envirormiental  requirements,  and 
limiting  factors  are  unknown  (USFWS 
1999). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  and  Hawaii  (HINHP 
Database  2000).  Currently,  it  is  extant  on 
Kauai,  Oahu,  Molokai,  Lanai,  West 
Maui,  and  Hawaii  (59  FR  56333;  GDSI 
2000;  HINHP  Database  2000).  On  Maui, 
there  are  three  known  populations  with 
himdreds  to  thousands  of  individuals 
on  State  owned  lands  in  Kuia  NAR  and 
Kanaio  NAR,  and  on  privately  owned 
land  in  Lihau  (USFWS  1999;  GDSI  2000; 
HINHP  Database  2000;  C.  Chimera,  pers. 
comm.  2000). 

Spermolepis  hawaiiensis  is  known 
from  shady  spots  in  Dodonaea  viscosa 
lowland  dry  shrubland,  at  elevations 
from  300  to  550  m  (980  to  1,800  ft). 
Associated  plant  species  include 
Eragrostis  variabilis,  Wikstroemia  sp., 
Erythrina  sandwicensis,  Diospyros  sp., 
Pleomele  sp.,  Lipochaeta  livarum,  Sida 
fallax,  Myoporum  sandwicensis, 
Santalum  ellipticum,  and  Heteropogon 


contortus  (USFWS  1999;  HINHP 
Database  2000;  C.  Chimera,  pers.  comm. 
2000). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Maui  are  habitat 
degradation  by  feral  goats,  pigs,  and  axis 
deer;  competition  with  various  alien 
plants,  such  as  Rhynchelytrum  repens 
and  Lantana  camara;  and  erosion, 
landslides,  and  rockslides  due  to  natural 
weathering  which  result  in  the  death  of 
individual  plants,  as  well  as  habitat 
destruction  (59  FR  56333;  USFWS 
1999). 

Vigna  o-wahuensis 

Vigna  o-wahuensis,  a  member  of  the 
legume  family  (Fabaceae),  is  a  slender, 
twining,  long-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets  which  vary  in  shape  from 
round  to  linear,  and  are  sparsely  or 
moderately  covered  with  coarse  hairs. 
Flowers,  in  clusters  of  one  to  four,  have 
thin,  translucent,  pale  yellow  or 
greenish  yellow  petals.  The  two 
lowermost  petals  are  fused  and  appear 
distinctly  beaked.  The  sparsely  hairy 
calyx  has  asymmetrical  lobes.  The  fruits 
are  long  slender  pods  that  may  or  may 
not  be  slightly  inflated  and  contain  7  to 
15  gray  to  black  seeds.  This  species 
differs  from  others  in  the  genus  by  its 
thin  yellowish  petals,  sparsely  hairy 
calyx,  and  thin  pods  which  may  or  may 
not  be  slightly  inflated  (Geesink  et  al. 
1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(USFWS  1999). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau,  Oahu,  and  on  East 
Maui  in  Makawao,  Waiakoa,  and 
Haleakala,  and  at  an  unspecified  site  on 
West  Maui  (HINHP  Database  2000). 
Currently,  Vigna  o-wahuensis  is  known 
from  the  islands  of  Molokeu,  Lanai, 
Kahoolawe.  Maui,  and  Hawaii.  There 
are  no  currently  known  populations  on 
Niihau  or  Oahu  (HINHP  Database  2000). 
On  the  State-owned  island  of 
Kahoolawe,  there  are  a  total  of  three 
populations  with  an  unknown  number 
of  individuals  in  the  Makaalae/Lua 
Kealialalo  area  at  140  m  (460  ft) 
elevation,  the  Puhi  a  Nanue  area  near  a 
tidal  pond,  and  on  Lua  Makika  (GDSI 
2000:  HINHP  Database  2000).  On  Maui, 
there  is  a  single  population  of  2 
individuals  on  State  owned  land  in  the 
Kanaio  Beach  area  of  East  Maui  (GDSI 
2000;  C.  Chimera,  pers.  comm.  2000) 
On  Kahoolawe,  Vigna  o-wahuensis 
occurs  in  dry  to  mesic  grassland  and 
shrubland  from  10  to  140  m  (30  to  460 
ft)  in  elevation  (Geesink  et  al.  1999; 
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HINHP  Database  2000).  Associated  plant 
species  include  Sida  fallax, 
Cbenopodjum  sp..  Dubautia  menziesii, 
and  Osteomeles  anthyllidifolia  (HINHP 
Database  2000).  On  Maui,  Vigna  o- 
wahuensis  occurs  in  dry  forests  around 
12  m  (40  ft)  elevation  (C.  Chimera,  pers. 
comm.  2000).  Associated  plant  species 
on  Maui  include  Dodonaea  viscosa, 
Chamaesyce  sp.,  Nothocestrum 
latifolium,  and  Nesoluma  polynesicum 
(C.  Chimera,  pers.  comm.  2000). 

The  primary  threats  to  Vigna  o- 
wahuensis  on  Kahoolawe  are 
competition  with  various  alien  plant 
species;  fire;  and  a  risk  of  extinction  due 
to  random  environmental  events,  and/or 
reduced  reproductive  vigor  due  to  the 
small  niunber  of  existing  populations 
and  individuals  (59  FR  56333;  USFWS 
1999).  The  primary  threats  to  this 
species  on  Maui  are  competition  with 
the  alien  plant  species  Lantana  camara 
and  Cenchnis  ciliaris  (buffelgrass)  and 
herbivory  by  axis  deer  and  goats. 

Zanthoxylum  hawaiiense 

Zanthoxylum  hawaiiense,  a  long-lived 
perennial,  is  a  medium-size  tree  with 
pale  to  dark  gray  bark,  and  lemon- 
scented  leaves  in  the  rue  family 
(Rutaceae).  Alternate  leaves  are 


composed  of  three  small  triangular-oval 
to  lance-shaped,  toothed  leaves  (leaflets) 
with  surfaces  usually  without  hairs. 
Zanthoxylum  hawaiiense  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characters:  three  leaflets  all  of  similar 
size,  one  joint  on  lateral  leaf  stalk,  and 
sickle-shape  fruits  with  a  rounded  tip 
(Stone  et  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknawn 
(USFWS  1996). 

Historically,  Zanthoxylum  hawaiiense 
was  knovkm  from  the  islemds  of  Kauai, 
Molokai,  Lanai,  Hawaii,  and  southern 
and  southwestern  slopes  of  Haleakala 
on  Maui.  Currently,  Zanthoxylum 
hawaiiense  is  extant  on  Kauai,  Molokai, 
Maui,  and  Hawaii.  This  species  is  found 
on  eastern  Maui  in  three  populations 
(unknown  number  of  individuals)  on 
private  and  State  lands  at  Auwahi, 
Lualailua,  and  Kanaio  (GDSI  2000; 
HINHP  Database  2000). 

Zanthoxylum  hawaiiense  is  reported 
from  open  lowland  dry  or  mesic 
Nestegis  sandwicensis-Pleomele 
auwahiensis  forests,  or  montane  dry 


forest,  at  elevations  between  550  and 
1,740  m  (1,800  and  5,710  ft)  (59  FR 
10305;  Stone  et  al.  1999;  HINHP 
Database  2000).  Associated  species 
include  Metrosideros  polymorpha, 
Diospyros  sandwicensis,  Pisonia  sp., 
Xylosma  hawaiiensis,  Santalum 
ellipticum,  Alphitonia  ponderosa, 
Osteomeles  anthyllidifolia,  Alectryon 
macrococcus,  Charpentiera  sp., 
Melicope  sp.,  Dodonaea  viscosa, 
Streblus  pendulinus,  Myrsine 
lanaiensis,  and  Sophora  chrysophylla 
(HINHP  Database  2000). 

The  threats  to  Zanthoxylum 
hawaiiense  on  Maui  include  browsing, 
grazing,  and  trampling  by  feral  goats 
and  cattle;  competition  with  the  alien 
plant  species  Melia  azedarach 
(chinaberry),  Lantana  camara,  and 
Pennisetum  setaceum;  fire;  hiunan 
distiurbance;  and  risk  of  extinction  from 
natiually  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  populations  (59  FR 
10305;  USFWS  1996). 

A  summary  of  populations  and 
landownership  for  the  55  plant  species 
on  Maui  and  Kahoolawe  is  given  in 
Table  3. 


Table  3.— Summary  of  Populations  and  Landownership  for  55  Species  on  Maui  and  Kahoolawe 


Species 


Acaena  exigua 

Alectryon  macrococcus  

Argyroxiphium  sandwicense 

Bidens  micrantha  ssp.  kalealaha  

Bonamia  menziesii 

Cenchrus  agrimonioides 

Centaurium  sebaeoides  

Clemiontia  lindseyana 

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontta  samuelii 

Colubrina  oppositifolia  

Ctenitis  squamigera 

Cyanea  copelandii  ssp.  haleakalaensis 

Cyanea  glabra 

Cyanea  gnmesiana  spp.  grimesiana  .... 
Cyanea  hamatiflora  spp.  hamatiflora  ... 

Cyanea  lobata  

Cyanea  mceldowneyi 

Cyrtandra  munroi 

Diellia  erecta 

Diplazium  molokaiense  

Dubautia  plantaginea  spp.  humilis 

Flueggea  neowawraea 

Geranium  arboreum  

Geranium  muttiflorum 

Hedyotis  coriacea 

Hedyotis  mannii 

Hesperomannia  artx)rescens  

Hesperomannia  arbuscula  

Hibiscus  brackenridgel 

Ischaemum  byrone 

Kanaloa  kahoolawensis 

Lipochaeta  kamolensis 

Lysimachia  lydgatei 


Number  of 
current  pop- 
ulations 


0 
6 
7 
4 
3 
1 
3 
2 
1 
8 
2 
6 
3 
1 
2 
9 
1 
6 
1 
4 
2 
2 
2 
10 
9 
1 
1 
1 
3 
5 
6 
1 
1 
3 


Landownership 


Federal       State        Private 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 


Table  3.— Summary  of  Populations  and  Undownership  for  55  Species  on  Maui  and  Kahoolawe— Continued 


Species 


Number  of 
current  pop- 
ulations 


Mariscus  pennatiformis  

Melicope  adscendens 

Melicope  bailout 

Melicope  knudsenii 

Melicope  mucronulata  ....... 

Melicope  ovalis 

Neraudia  sericea  

Peucedanum  sandwicense 

Phlegmahurus  mannii 

Phyllostegia  mollis ; 

Plantago  princeps 

Platanthera  holochila 

Pteris  lidgatei 

Remya  mauiensis 

Sanicula  purpurea  

Schiedea  haleakalensis 

Sesbania  tomentosa 

Spermolepis  hawaiiensis  ... 
Tetramolopium  capillare  .... 

Vigna  o-wahuensis 

Zanthoxylum  hawaiiense  ... 


Landownership 


Federal 


State 


Private 


Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  Section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Alectryon 
macrococcus  (as  Alectryon 
macrococcum  var.  macrococcum  and 
Alectryon  mahoe),  Bonamia  menziesii, 
Clermontia  lindseyana,  Colubrina 
oppositifolia,  Cyanea  glabra  (as  Cyanea 
scabra  var.  variabilis),  Cyanea  lobata  (as 
Cyanea  baldwinii),  Cyanea 
mceldowneyi,  Flueggea  neowawraea  (as 
Drypetes  phyllanthoides),  Geranium 
arboreum.  Geranium  multiflorum  (as 
Geranium  multiflorum  var.  multiflorum, 
var.  obatifolium,  and  var.  superbum), 
Hedyotis  mannii  (as  Hedyotis  thyrsoidea 
var.  thyrsoidea),  Hesperomannia   ■ 
arborescens  (as  Hesperomannia 
arborescens  var.  bushiana  and  var. 
swezeyi),  Hesperomannia  arbuscula. 
Hibiscus  brackenridgel  (as  Hibiscus 
brackenridgel  var.  brackenridgel,  var. 
mokuleianus,  and  var.  "from  Hawaii"), 
Ischaemum  byrone,  Melicope  balloui  (as 
Pelea  balloui),  Melicope  knudsenii  (as 
Pelea  multiflora),  Melicope  ovalis  (as 
Pelea  ovalis),  Neraudia  sericea  (as 
Neraudia  kahoolawensis),  Peucedanum 
sandwicense  (as  Peucedanum 
kauaiense),  Phyllostegia  mollis, 
Plantago  princeps  (as  Plantago  princeps 
var.  elata,  var.  laxifolia,  var.  princeps), 
Remya  mauiensis,  Sesbania  tomentosa 


(as  Sesbania  hobdyi  and  Sesbania 
tomentosa  var.  tomentosa),  Vigna  o- 
wahuensis  (as  Vigna  sandwicensis  var. 
heterophylla  and  var.  sandwicensis), 
and  Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
citiodora),  were  considered  to  be 
endangered;  Cyrtandra  munroi,  Diellia 
erecta,  and  Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
hawaiiense  and  var.  velutinosum)  were 
considered  to  be  threatened;  and.  Bidens 
micrantha  ssp.  kalealaha  (as  Bidens 
distans  and  Bidens  micrantha  spp. 
kalealaha),  Ctenitis  squamigera, 
Diplazium  molokaiense,  Hedyotis 
coriacea,  Melicope  knudsenii  (as  Pelea 
knudsenii  and  Pelea  tomentosa), 
Melicope  mucronulata  (as  Pelea 
mucronulata),  Phlegmariurus  mannii 
(as  Lycopodium  mannii),  Plantago 
princeps  (as  Plantago  princeps  var. 
acaulis,  var.  denticulata,  and  var. 
queleniana),  Pteris  lidgatei,  and 
Tetramolopium  capillare  were 
considered  extinct.  On  July  1,  1975.  the 
Service  published  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  Section  4(c)(2) 
(now  Section  4(b)(3))  of  the  Act,  and 
gave  notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16. 
1976.  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR 
24523)  to  determine  endangered  status 
pursuant  to  Section  4  of  the  Act  for 
approximately  1.700  vascular  plant  taxa, 
including  all  of  the  above  taxa 
considered  to  be  endangered  or  thought 


to  be  extinct  except  for  Cyanea  glabra 
and  Cyrtandra  munroi;  additionally, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum  (as  Argyroxiphium 
macrocephalum)  appeared  in  the  1976 
proposed  rule  as  endangered.  The  list  of 
1.700  plant  taxa  was  assembled  on  the 
basis  of  comments  and  data  received  by 
the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975,  Federal 
Register  publication. 

General  comments  received  in 
response  1o  the  1976  proposal  are 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  A  one-year 
grace  period  was  given  to  proposals 
already  over  two  years  old.  On 
December  10.  1979.  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16.  1976.  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  updated  notices 
of  review  for  plants  on  December  15, 
1980  (45  FR  82479).  September  27.  1985 
(50  FR  39525).  February  21.  1990  (55  FR 
6183),  September  30,  1993  (58  FR 
51144),  February  28,  1996  (61  FR  7596), 
and  September  19,  1997  (62  FR  49398). 
A  summary  of  the  status  categories  for 
the  55  plant  species  in  the  1980-1997 
notices  of  review  can  be  found  in  Table 
4(a).  The  55  species  were  listed  as 
endangered  or  threatened  between  1991 
and  1999.  A  simimary  of  the  listing 
actions  can  be  foimd  in  Table  4(b). 
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Table  4(a).— Summary  of  Candidacy  Status  for  55  Plant  Species  on  Maui  and  Kahoolawe 


op6Ci6S 


Acaena  exigua  -^ 

Alectryon  macrococcus 

Argyroxiphium  sandwlcense  ssp.  macrocephalum 

Bidens  micrantha  ssp.  kalealaha 

Bonamia  menziesii 

Cenchrus  agrimonioides 

Centaunum  sebaooides 

Clermontia  lindseyana  

Clermontia  oblongifolia  ssp.  mauiensis  

Clermontia  samuelii 

Colubnna  oppositifolia 

Ctenitis  squamigera  

Cyanea  copelandii  ssp.  haleakalaensis 

Cyanea  glabra 

Cyanea  gnmesiana  spp.  grimesiana  

Cyanea  hamatiflora  spp.  hamatifiora 

Cyanea  lobata 

Cyanea  mceldowneyi 

Cyrtandra  munroi  

Diellia  erecta  

Diplazium  molokaiense ..... 

Dubautia  plantaginea  spp.  humilis 

Flueggea  neowawraea 

Geranium  arboreum 

Geranium  multiflorum 

Hedyotis  coriacea  

Hedyotis  mannii  

Hesperomannia  arborescens 

Hesperomannia  arbuscula  

Hibiscus  brackenridgel 

Ischaemum  byrone  

Kanaloa  kahoolawensis 

Lipochaeta  kamolensis  

Lysimachia  lydgatei 

Mariscus  pennatiformis 

Melicope  adscendens 

Melicope  balloui 

Melicope  knudsenii 

Melicope  mucronulata 

Melicope  ovalis  

Neraudia  sericea 

Peucedanum  sandwicense 

Phlegmariurus  mannii  

Phyllostegia  mollis  

Plantago  princeps  

Platanthera  holochila  

Pteris  lidgaiei  

Remya  mauiensis  

Sanicula  purpurea 

Schiedea  haleakalensis 

Sesbania  tomentosa  

Spermolepis  hawaiiensis  

Tetramohpium  capillare 

Vigna  o-wahuensis 

Zanthoxylum  hawaiiense  


Federal  Register  Notice  of  Review 


1980 


CI 
CI 
C1 
CI 
C1 


CI 


CI 

cr 


C1 

C1 
CI 
C2 
C1 

cr 

CI 
C1 
CI 
CI 
CI 
C1 
C1 
CI 
C1 

CI 


C1 

cr 

C1 
C1 
3A 
C2 
C1 
C1 
C2 
C1 
C1 
CI 


cr 

cr 
ci 

C1 


1985 


C1 
CI 
CI 
CI 
CI 


CI 


CI 

cr 


C1 

CI 
CI 
C2 
CI 

cr 

CI 
CI 
CI 
C1 
CI 
CI 
C1 
CI 
CI 

CI 

C1 

CI 

cr 

CI 

cr 

3A 
C2 
CI 
CI 
C2 
CI 
CI 
C1 

CI 

cr 
cr 

C1 
CI 


1990   1993 


CI 
CI 
CI 
CI 
CI 

CI 
CI 
C1 

CI 

cr 


CI 
CI 
CI 
C1 
CI 
C2 
C1 
CI 
CI 
CI 
CI 
CI 
CI 
CI 
CI 

C1 
CI 
CI 
3A 

cr 

CI 
CI 

cr 

CI 
C2 
CI 
CI 
C1 
CI 
CI 


CI 
CI 
C1 

cr 

CI 
CI 


C2 


C2 


1996 


C2 


1997 


Key: 


C;  Taxa  for  wfiicfi  tfie  Service  sufficient  information  on  biological  vulnerability  and  threats  to  support  proposals  to  list  tfiem  as  endangered  or 

CI:  Taxa  for  wfiicfi  tfie  Service  tias  on  file  enough  substantial  information  on  biological  vulnerability  and  threat(s)  to  support  proposals  to  list 
them  as  endangered  or  threatened  species 
01*:  Taxa  of  known  vulnerable  status  in  the  recent  past  that  may  already  have  become  extinct. 

02:  Taxa  for  which  there  is  some  evidence  of  vulnerability,  but  for  which  there  are  not  enough  data  to  support  listing  proposals  at  this  time. 
3A:  Taxa  for  which  the  Service  has  persuasive  evidence  of  extinction.  If  rediscovered,  such  taxa  might  acquire  high  priority  for  listing. 


Federal  Register  Notice  of  Review 
1980:  45  FR  82479 


1985:  50  FR  39525 
1990:  55  FR  6183 
1993:  58  FR  51144 


1996:  61  FR  7596 
1997:  62  FR  49398 


Table  4(b).— Summary  of  Listing  Actions  for  55  Plant  Species  on  Maui  and  Kahoolawe 


Species 


Acaena  exigua 

Alecryon  macrococcus  

Argyroxiphium  sandwicense  ssp.  macrocephalum 

Bidens  micrantha  ssp.  kalealaha  

Bonamia  menziesii  

Cenchrus  agrimonioides 

Centaunum  sebaeoides  

Clermontia  lindseyana 

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontia  samuelii 

Colubnna  oppositifolia 

Ctenitis  squamigera 

Cyanea  copelandii  ssp.  haleakalaensis  

Cyanea  glabra  

Cyanea  grimesiana  ssp.  grimesiana 

Cyanea  hamatiflora  ssp.  hamatiflora  

Cyanea  lobata  

Cyanea  mceldowneyi 

Cyrtandra  munroi 

Diellia  erecta 

Diplazium  molokaiense  

Dubautia  plantaginea  ssp.  humilis  

Flueggea  neowawraea  

Geranium  artx)reum  

Geranium  multiflorum 

Hedyotis  coriacea 

Hedyotis  mannii 

Hesperomannia  art>orescens  

Hesperomannia  arbuscula  

Hibiscus  brackenridgel  

Ischaemum  byrone 

Kanaloa  kahoolawensis 

Lipochaeta  kamolensis 

Lysimachia  lydgatei .'. 

M^iscus  pennatiformis  '. 

Melicope  adscendens 

Melicope  balloui 

Melicope  knudsenii 

Melicope  mucronulata  

Melicope  ovalis 

Neraudia  sericea  

Peucedanum  sandwicense  

Phlegmariurus  mannii 

Phyllostegia  mollis 

Plantago  princeps 

Platanthera  holochila 

Pteris  lidgatei 

Remya  mauiensis 

Sanicula  purpurea  

Schiedea  haleakalensis 

Sesbania  tomentosa 

Spermolepis  hawaiiensis 

Tetramolopium  capillare 

Vigna  o-wahuensis  

Zanthoxylum  hawaiiense 


Federal 
status 


Proposed  rule 


E 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Key: 

E=Endangered 

T=Threatened 


Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 


Date 


05/24/91 

05/24/91 

05/24/91 

05/24/91 

09/14/93 

10/02/95 

09/28/90 

12/17/92 

05/24/91 

05/15/97 

12/17/92 

06/24/93 

05/15/97 

05/15/97 

10/02/95 

05/15/97 

05/24/91 

05/24/91 

05/24/91 

09/14/93 

06/24/93 

05/15/97 

09/14/93 

01/23/91 

05/24/91 

05/24/91 

09/20/91 

10/14/92 

09/28/90 

09/14/93 

12/17/92 

05/15/97 

05/24/91 

05/24/91 

09/14/93 

05/11/93 

05/11/93 

10/30/91 

05/24/91 

05/11/93 

09/14/93 

10/30/91 

05/24/91 

09/28/90 

09/14/93 

10/02/95 

06/24/93 

10/02/89 

10/02/95 

05/24/91 

09/14/93 

09/14/93 

03/25/93 

09/14/93 

12/17/92 


56  FR 
56  FR 
56  FR 

56  FR 
58  FR 
60  FR 

55  FR 

57  FR 

56  FR 
62  FR 

57  FR 

58  FR 
62  FR 
62  FR 
60  FR 
62  FR 
56  FR 
56  FR 
56  FR 
58  FR 
58  FR 
62  FR 
58  FR 
56  FR 
56  FR 
56  FR 

56  FR 

57  FR 

55  FR 

58  FR 

57  FR 
62  FR 

56  FR 
56  FR 

58  FR 
58  FR 
58  FR 
56  FR 
56  FR 
58  FR 
58  FR 
56  FR 
56  FR 

55  FR 
58  FR 
60  FR 
58  FR 
54  FR 
60  FR 

56  FR 
58  FR 
58  FR 
58  FR 
58  FR 

57  FR 


23842 

23842 

23842 

23842 

48012 

51417 

39664 

59951 

23842 

26757 

59951 

34231 

26757 

26757 

51417 

26757 

23842 

23842 

23842 

48012 

34241 

26757 

48012 

2490 

23842 

23842 

47718 

47028 

39664 

48012 

59951 

26757 

23842 

23842 

48012 

18073 

18073 

5562 

23842 

18073 

48012 

5562 

23842 

39664 

48012 

51417 

34231 

40447 

51417 

23842 

48012 

48012 

16164 

48012 

59951 


Federal  Reg- 
ister 


Final  rule 


Date 


Federal  Reg- 
ister 


05/15/92 

05/15/92 

05/15/92 

05/15/92 

11/10/94 

10/10/96 

10/29/91 

03/04/94 

05/15/92 

09/03/99 

03/04/94 

09/09/94 

09/03/99 

09/03/99 

10/10/96 

09/03/99 

05/15/92 

05/15/92 

05/15/92 

11/10/94 

09/09/94 

09/03/99 

11/10/94 

05/13/92 

05/15/92 

05/15/92 

10/08/92 

03/28/94 

10/29/91 

11/10/94 

03/04/94 

09/03/99 

05/15/92 

05/15/92 

11/10/94 

12/05/94 

12/05/94 

02/25/94 

05/15/92 

12/05/94 

11/10/94 

02/25/94 

05/1 5«2 

10/29/91 

11/10/94 

10/10/96 

09/09/94 

01/14/91 

10/10/96 

05/15/92 

11/10/94 

11/10/94 

09/30/94 

11/10/94 

03/04/94 


57  FR  20787 
57  FR  20772 
57  FR  20772 
57  FR  20772 
59  FR  56333 
61  FR  53108 

56  FR  55770 
59  FR  10305 

57  FR  20772 
64  FR  48307 
59  FR  10305 
59  FR  49025 
64  FR  48307 
64  FR  48307 
61  FR  53108 
64  FR  48307 
57  FR  20772 
57  FR  20772 
57  FR  20772 
59  FR  56333 
59  FR  49025 
64  FR  48307 
59  FR  56333 
57  FR  20589 
57  FR  20772 
57  FR  20772 
57  FR  46325 
59  FR  14482 

56  FR  55770 
59  FR  56333 
59  FR  10305 
64  FR  48307 

57  FR  20772 
57  FR  20772 
59  FR  56333 
59  FR  62346 
59  FR  62346 
59  FR  09304 
57  FR  20772 
59  FR  62346 
59  FR  56333 
59  FR  09304 
57  FR  20772 
56  FR  55770 
59  FR  56333 
61  FR  53108 
59  FR  49025 

56  FR  1450 
61  FR  53108 

57  FR  20772 
59  FR  56333 
59  FR  56333 
59  FR  49860 
59  FR  56333 
59  FR  10305 


threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  buman  activity,  and 
identification  of  critical  habitat  can  be 


expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  six  of  these  plants 
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(Clermontia  samuelii,  Cyanea 
copelandii  ssp.  haleakalaensis,  Cyanea 
glabra,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis) 
and  not  prudent  for  the  other  49  plants 
because  it  would  not  benefit  the  plant 
and/or  would  increase  the  degree  of 
threat  to  the  species. 

The  not  prudent  determinations  were 
challenged  in  Conservation  Council  for 
Hawaii  v.  Babbitt.  2  F.  Supp.  2d  1280 
(D.  Haw.  1998).  On  March  9,  1998.  the 
United  States  District  Court  for  the 
District  of  Hawaii  directed  us  to  review 
the  prudency  determinations  for  245 
listed  plant  species  in  Hawaii,  including 
49  of  these  55  species.  Among  other 
things,  the  court  held  that  in  most  cases 
we  did  not  sufficiently  demonstrate  that 
the  species  are  threatened  by  human 
activity  or  that  such  threats  would 
increase  with  the  designation  of  critical 
habitat.  Id.  At  1283—85.  The  court  also 
held  that  we  failed  to  balance  any  risks 
of  designating  critical  habitat  against 
any  benefits.  Id.  For  example,  the  court 
suggested  that,  before  concluding 
critical  habitat  would  not  be  prudent, 
the  Service  should  consider  whether 
designation  might  prevent  an 
inadvertent  act  of  destruction  by 
educating  the  public. 

Regarcfing  our  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 
consultation  requirement  of  the  Act,  the 
court  ruled  that  we  failed  to  consider 
the  specific  effect  of  the  consultation 
requirement  on  each  species  Id.  at 
1286-88.  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  coiut's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  court 
held  that  substantively,  designation 
establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procediually,  the  coiut 
stated  that  the  designation  of  critical 
habitat  educates  the  public  and  State 
and  local  governments  and  affords  them 
an  opportunity  to  participate  in  the 
designation  Id.  at  1288.  The  court  also 
stated  that  private  lands  may  not  be 
excluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public  and  State 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species"  conservation,  the  court  found 
that  there  may  be  Federal  activity  on  the 
private  property  in  the  future,  even 


though  no  such  activity  may  be 
occurring  there  at  the  present  Id.  at 
1285-88. 

On  August  10,  1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30,  2002.  24  F.  Supp. 
2d  1074. 

At  the  time  we  listed  Clermontia 
samuelii,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Dubautia 
plantaginea  ssp.  humilis,  and  Kanaloa 
kahoolawensis  (64  FR  48307)  we 
determined  that  designation  of  critical 
habitat  was  prudent  and  that  we  would 
develop  critical  habitat  designations  for 
these  six  taxa,  along  with  four  others,  at 
the  same  time  we  developed 
designations  for  the  245  Hawaiian  plant 
species.  This  timetable  was  challenged 
in  Conservation  Council  for  Hawaii  v. 
Babbitt.  Civ.  No.  99-00283  HG  (D.  Haw. 
Aug.  19, 1999,  Feb.  16,  2000,  and  March 
28,  2000).  The  court  agreed,  however, 
that  it  was  reasonable  for  us  to  integrate 
these  ten  Maui  Nui  (Maui,  Lanai, 
Molokai,  and  Kahoolawe)  plant  taxa 
into  the  schedule  established  for 
designating  critical  habitat  for  the  other 
245  Hawaiian  plants,  and  ordered  us  to 
publish  proposed  critical  habitat 
designations  for  the  ten  Maui  Nui 
species  by  November  30,  2000,  and  to 
publish  final  critical  habitat 
designations  by  November  30,  2001. 
This  notice  responds  to  the  coiut  orders. 
On  November  30.  1998,  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1 , 
1999,  and  was  reopened  from  March  24, 
1999,  to  May  24,  1999  (64  FR  14209). 
We  received  over  100  responses  from 
individuals,  non-profit  organizations, 
the  State  of  Hawaii's  Division  of 
Forestry  and  Wildlife,  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense- Army,  Navy,  Air 
Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  will  cause 
economic  hardship,  chill  cooperative 
projects,  polarize  relationships  with 


hunters,  or  potentially  increase  trespass 
or  vandalism  on  private  lands.  In 
addition,  commenters  also  cited  a  lack 
of  information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggest,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  imiform  protection 
plan  for  the  Hawaiian  Islands;  promote 
funding  for  management  of  these  plants; 
educate  the  public  and  State 
government;  and  protect  partnerships 
with  landowners  and  build  trust. 

On  December  29. 1999,  we  mailed 
letters  to  over  130  landowners  on  the 
islands  of  Maui  and  Kahoolawe 
requesting  any  information  considered 
germane  to  the  management  of  any  of 
the  245  plants  on  his/her  property,  and 
containing  a  copy  of  the  November  30, 
1998,  Federal  Register  notice,  a  map 
showing  the  general  locations  of  the 
plants  that  may  be  on  his/her  property, 
and  a  handout  containing  general 
information  on  critical  habitat.  We 
received  20  written  responses  to  our 
landowner  mailing  with  varying  types 
of  information  on  their  current  land 
management  activities.  These  responses 
included  information  on  the  following: 
fencing;  weeding;  access  to  hvmters  or 
limited  hunting;  ungulate  control; 
scientific  research;  fire  control;  and 
propagation  and/or  planting  of  native 
plants.  We  held  two  open  houses  on  the 
island  of  Maui,  at  the  Lahaina  Civic 
Center  and  the  Wailuku  Conunimity 
Center,  on  January  11  and  12,  2000, 
respectively,  to  meet  one-on-one  with 
local  landowners  £md  other  interested 
members  of  the  public.  A  total  of  30 
people  attended  the  two  open  houses. 
On  November  7.  2000,  we  published 
the  first  of  the  court-ordered  prudency 
determinations  and  proposed  critical 
habitat  designations  or  non-designations 
for  Kauai  and  Niihau  plants  (65  FR 
66808).  In  that  proposal,  we  determined 
that  critical  habitat  was  prudent  for 
eleven  species  (Alectryon  macrococcus, 
Bonamia  menziesii,  Centaurium 
sebaeoides,  Flueggea  neowawraea, 
Melicope  knudsenii,  Peucedanum 
sandwicense,  Plantago  princeps. 
Platanthera  holochila,  Sesbania 
tomentosa,  Spermolepis  hawaiiensis, 
and  Zanthoxylum  hawaiiense)  from 
Kauai  and/or  Niihau  that  also  occur  on 
Maui  and/or  Kahoolawe. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 


featiu-es  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02.  we  define  destruction  or 
adverse  modification  as  "  *  *  *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  under  the 
Act  against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 


what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements  ,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1,  1994  (Vol.  59,  p. 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  (i.e.,  gray 
literature). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 


time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessar}'  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conser\'ation  actions  that  may  be 
implemented  under  Section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  Section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

A.  Prudency  Redetermination 

Designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (ii)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species  (50  CFR  424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  of  the  38 
species  discussed  in  this  rule  for  which 
a  prudency  determination  has  not  been 
made  previously,  we  analyzed  the 
potential  threats  and  benefits  for  each 
species  in  accordance  with  the  court's 
order.  One  species,  Acaena  exigua. 
knowTi  only  from  Kauai  and  Maui,  is  no 
longer  extant  in  the  wild.  On  Kauai,  this 
species  was  only  known  from  a 
collection  by  Heinrich  Wawra  between 
1869-1870  (Wagner  et  al.  1999).  Acaena 
exigua  was  last  collected  on  West  Maui 
between  April  22-24.  1997;  however,  no 
individuals  were  seen  in  two 
subsequent  visits  (1998  and  1999)  to  the 
only  known  location  (H.  Oppenheimer 
and  S.  Perlman.  pers.  comm.  2000).  In 
addition,  this  species  is  not  known  to  be 
in  storage  or  under  propagation. 
Therefore,  we  believe  this  species  may 
be  extinct.  Under  these  circumstances. 
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we  propose  that  designation  of  critical 
habitat  for  Acaena  exigua  is  not  prudent 
because  such  designation  would  be  of 
no  benefit  to  this  species.  If  this  species 
is  rediscovered  we  may  revise  tliis 
proposal  to  incorporate  or  address  new 
information  as  new  data  becomes 
available.  See  16  U.S.C.  1532{5)(B):  50 
CFR  424.12(f). 

Due  to  low  numbers  of  individuals 
and/or  populations  and  their  inherent 
immobility,  the  other  37  plants  may  be 
vulnerable  to  unrestricted  collection, 
vandalism  or  disturbance.  However, 
consistent  with  applicable  regulations 
(50  CFR  424.12{a)(l)(i))  and  the  court's 
disciission  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity  that  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  unoccupied  or  the  occupancy  is 
in  question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 

In  the  case  of  these  37  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical . 
habitat.  At  least  fourteen  of  these 
species  are  reported  from  federally 
owned  lands  (Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Bidens  micrantha  ssp.  kalealaha, 
Clermontia  samuelii,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  hamatiflora 
ssp.  hamatiflora,  Geranium  arboreum. 
Geranium  multiflorum,  Melicope 
balloui,  Melicope  ovalis,  Plantago 
princeps,  and  Schiedea  haleakalaensis) 
or  lands  under  Federal  jurisdiction 
[Sesbania  tomentosa),  or  lands  subject 
to  federally  funded  actions  such  as  the 
clearing  of  military  ordinance  on 
Kahoolawe  [Kanaloa  kahoolawensis, 
Sesbania  tomentosa,  and  Vigna  o- 
wahuensis)  (see  Table  3).  where  most 
actions  would  be  subject  to  section  7. 
While  a  majority  of  these  species  are 
located  exclusively  on  non-Federal 
lands  with  limited  Federal  activities, 
there  could  be  Federal  actions  affecting 
these  lands  in  the  future.  While  a 


critical  habitat  designation  for  habitat 
currently  occupied  by  these  species 
would  not  be  likely  to  change  the 
section  7  consultation  outcome  because 
an  action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  result  in  jeopardy  to  the 
species,  there  may  be  instances  where 
section  7  consultation  would  be 
triggered  only  if  critical  habitat  were 
designated.  There  may  also  be  some 
educational  or  informational  benefits  to 
the  designation  of  critical  habitat. 
Educational  benefits  include  the 
notification  of  landovkmer(s).  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

Therefore,  we  propose  that  critical 
habitat  is  prudent  for  37  plant  species: 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Bidens  micrantha  ssp. 
kalealaha,  Cenchrus  agrimonioides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense,  Geranium 
aA)oreum,  Geranium  multiflorum, 
Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens. 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Lipochaeta  kamolensis,  Lysimachia 
lydgatei,  Mariscus  pennatiformis, 
Melicope  adscendens,  Melicope  balloui, 
Melicope  mucronulata,  Melicope  ovalis, 
Neraudia  sericea,  Phlegmariurus 
mannii,  Phyllostegia  mollis,  Pteris 
lidgatei,  Remya  mauiensis,  Sanlcula 
purpurea,  Schiedea  haleakalensis, 
Tetramolopium  capillare,  and  Vigna  o- 
wahuensis. 

Prudency  determinations  have 
previously  been  made  for  the  other  1 7 
species  discussed  in  this  proposed  rule. 
Therefore,  a  critical  habitat  designation 
is  prudent  for  54  of  the  69  plant  species 
historically  or  currently  found  on  Maui 
and  Kahoolawe. 

B.  Primary  Constituent  Elements 

In  accordance  with  section  4(b)(2)  of 
the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  Such 
requirements  include,  but  are  not 


Umited  to,  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  distiu-bance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

As  described  above  in  the  discussion 
for  each  of  the  54  species,  very  little  is 
known  about  the  specific  physical  and 
biological  requirements  of  these  species. 
The  recovery  plans  that  have  been 
published  for  many  of  these  species 
generally  discuss  management  practices 
that  are  needed  for  the  conservation  of 
these  species  (e.g.,  rodent,  invasive 
species,  and  ungxdate  control),  as 
oppose  to  identifying  essential  areas 
need  by  the  species.  As  a  result,  we  are 
proposing  to  define  the  primary 
constituent  elements  on  the  basis  of  the 
habitat  featiu'es'  of  the  areas  in  which  the 
plant  species  are  currently  found, 
including  the  type  of  plant  community 
and  their  physical  location  (e.g. ,  steep 
rocky  cliffs,  talus  slopes,  stream  banks) 
and  elevation.  Therefore,  the 
descriptions  of  the  physical  elements  of 
the  locations  of  each  of  these  species 
and  the  plant  community  associated 
with  the  species,  as  described  in  the 
Discussion  of  the  Plant  Taxa  section 
above,  constitute  the  primary 
constituent  elements  for  these  species. 

C.  Methods  for  Selection  of  Areas  for 
Proposed  Critical  Habitat  Designations 

Critical  habitat  is  defined  as  the 
specific  areas  within  the  geographic  area 
occupied  by  the  species,  at  the  time  it 
is  listed  in  accordance  with  the 
provisions  of  section  4  of  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11) 
which  may  require  special  management 
considerations  or  protection  (16  U.S.C. 
1532(5)(A){i)).  As  discussed  above, 
although  we  have  published  recovery 
plans  for  most  of  these  species,  very 
little  is  known  about  the  specific 
physical  and  biological  requirements  of 
most  of  these  54  species.  However, 
given  that  all  of  these  species  are  either 
threatened  or  endangered  with 
extinction,  we  feel  that  all  existing  sites 
where  these  plants  occur  needs  to  be 
designated.  Therefore,  we  have  defined 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
in  which  they  currently  occur,  such  as 
the  type  of  plant  community  the  plants 
are  growing  in,  their  physical  location 
(e.g.,  steep  rocky  cliffs,  talus  slopes. 
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stream  banks),  and  elevation.  The  areas 
we  are  proposing  to  designate  as  critical 
habitat  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  the  54  plant  species. 

Critical  habitat  may  also  include  areas 
outside  the  geographic  area  presently 
occupied  by  a  species  upon  a 
determination  that  such  areas  are 
essential  to  the  conservation  of  the 
species  (16  U.S.C.  1532(5)(A)(ii)).  This 
may  include,  for  example,  potentially 
suitable  unoccupied  habitat  that  is 
important  to  the  recovery  of  the  species. 
However,  we  have  not  included  such 
areas  in  the  proposed  designations  for 
these  54  species  because  of  oiu-  limited 
knowledge  of  the  historical  range  (the 
geographical  area  outside  the  area 
presently  occupied  by  the  species),  and 
our  lack  of  more  detailed  information  on 
the  specific  physical  or  biological 
featiires  essential  for  the  conservation  of 
the  species  that  would  be  needed,  for 
instance,  to  determine  where  to 
reintroduce  a  species. 

The  historicd  (pre-1970)  or  even  post- 
1970  records  for  a  species  may  be  based 
on  herbarium  specimens  that  contain 
only  the  most  rudimentary  collection 
information,  such  as  only  the  name  of 
the  island  from  which  the  specimen  was 
collected  or  a  general  place  name  (e.g., 
west  Maui,  Haleakala,  above  Lahaina). 
In  the  main  Hawaiian  Islands,  climatic 
and  ecological  conditions  such  as 
rainfall,  elevation,  slope,  and  aspect, 
may  vary  dramatically  within  a 
relatively  short  distance.  Therefore,  a 
simple  place  name  does  not  provide 
adequate  information  on  the  physical 
and  biological  featiires  that  may  have 
occurred  there  or  may  occuj  there  now. 

The  unpredictable  distribution  of 
Hawaiian  plant  species  also  makes  it 
difficult  to  designate  potentially  suitable 
unoccupied  habitat.  For  example, 
currently  a  species  may  be  known  from 
northern  and  southern  (or  eastern  and 
western)  locations  on  an  island,  but  not 
from  intervening  locations  in  similar 
habitat.  Based  on  the  best  available 
information,  we  are  unable  to  determine 
whether  a  species  once  occurred  in  the 
intervening  areas  and  disappeared  from 
there  prior  to  Polynesian  or  European 
times  (thus  never  having  been  collected 
or  dociunented  there)  or  simply  never 
occiured  there. 

The  Service  considers  reintroduction 
(the  planting  of  propagated  individuals 
or  seedlings  into  an  area)  to-be  an 
acceptable  method  to  try  to  achieve 
plant  species  recovery.  However,  native 
plant  reintroductions  are  difficult,  and 
successful  efforts  are  not  common.  We 
do  not  know  enough  about  these  54 
species  to  identify  areas  where 
reintroductions  are  likely  to  be 


successful.  We  will  continue  to  support 
experimental  efforts  to  reintroduce 
species  that  may  eventually  provide  us 
with  additional  information  on  the 
physical  and  biological  features 
essential  to  the  conservation  of  these 
species,  and  thus,  may  eventually  result 
in  identification  of  unoccupied  habitat 
for  futmc  revisions  of  the  appropriate 
designations. 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  cont6un  those  physical  and 
biological  features  that  are  essential  for 
the  survival  and  recovery  of  the  54  plant 
species.  This  information  included  site- 
specific  species  information  from  the 
Hawaii  Natural  Heritage  Program 
(HINHP)  and  ou^rare  plant  database, 
species  information  from  the  Center  for 
Plant  Conservation's  (CPC)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum, 
recent  biological  surveys  and  reports, 
our  recovery  plans  for  48  of  these  54 
species,  discussions  with  botanical 
experts,  and  recommendations  (see 
below)  from  the  Hawaii  and  Pacific 
Plant  Recovery  Coordinating  Committee 
(HPPRCC)  (USFWS  1995a,  1995b, 
1995c,  1996,  1997,  1998a,  1998b,  1999; 
HPPRCC  1998;  HINHP  Database  2000;  S. 
Perlman,  pers.  comm.  2000;  R.  Hobdy, 
pers.  comm.  2000;  CPC  in  litt.  1999).' 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (USFWS  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  findings 
may  also  lead  to  additional  refinements 
(HPPRCC  1998).  Because  the  HPPRCC 
identified  essential  habitat  areas  for  all 
listed,  proposed,  and  candidate  plant 
species  and  evaluated  species  of 
concern  to  determine  if  essential  habitat 
areas  would  provide  for  their  habitat 
needs  as  well,  the  HPPRCC 's  mapping  of 
habitat  is  distinct  from  the  regulatory 
designation  of  critical  habitat,  as 
defined  by  the  Act.  While  these  habitat 
maps  are  a  planning  tool  to  focus 
conservation  efforts  on  the  areas  that 
may  be  most  important  to  the 
conservation  of  Hawaii's  listed  plant 
species,  as  well  as  other  plant  species  of 
concern,  it  does  not  substitute  for  the 
more  exacting  regulatory  process  of 
designating  critical  habitat.  Therefore, 


the  proposed  critical  habitat 
designations  in  this  proposed  rule  do 
not  include  all  of  the  habitat,  in 
particular  unoccupied  habitat, 
identified  by  the  HPPRCC. 

For  these  54  plant  species  irom  Maui 
and  Kahoolawe,  currently  occupied 
habitat  was  examined  and  critical 
habitat  boundaries  were  delineated  as 
multi-species  units  in  such  a  way  that 
locations  with  a  high  density  of 
endangered  plants  could  be  depicted 
clearly.  However,  these  multi-species 
critical  habitat  units  were  not 
homogenous  or  uniform  in  nature. 
Critical  habitat  units  often  encompassed 
a  number  of  plant  community  types. 

When  developing  critical  habitat 
units,  every  current  (post-1970)  location 
of  every  plant  specimen  was  delineated 
within  a  586  m  (1,924  ft)  radius  circle, 
in  order  to  insure  enough  area  to 
provide  for  the  proper  ecological 
functioning  of  the  habitat  immediately 
supporting  the  plant.  Due  to 
inacciu^cies  in  mapping  locations,  it 
has  been  determined  that  the  actual 
location  of  the  plant  specimen  is  within 
536  m  (1,760  ft)  of  the  center  of  the 
delineated  circle.  The  536  m  (1,760  ft) 
distance  is  consistent  with  standard 
mapping  methodology  for  rare  species 
used  by  the  HINHP  (1996).  An 
additional  50  m  (164  ft)  included  in  the 
delineated  circle  to  be  consistent  with 
the  guidelines  identified  in  the  recovery 
plans  for  these  species  for  minimum- 
sized  exclosiu^s  for  rare  plants  (USFWS 
1994,  1995,  1996,  199bu,  1998b,  1999). 
In  cases  of  isolated  species'  locations,  an 
area  with  a  radius  of  roughly  586  m 
(1,924  ft)  is  proposed  as  critical  habitat 
(HINHP  1996;  USFWS  1994,  1995,  1996. 
1998a,  1998b,  1999). 

In  areas  with  multiple  species 
locations,  critical  habitat  units  were 
developed  as  follows. 

•  Known  ciurent  locations  of  each 
species  were  delineated  using  the 
guidelines  explained  above  (Figiu* 
1(a)). 

•  The  perimeter  boimdaries  of 
individual  circular  areas  were 
connected  to  form  unit  area  boimdaries 
(Figure  1(b)). 

•  Unit  area  boundaries  were 
delineated  to  follow  significant 
topographic  features  (50  CFR  424.12(c)) 
such  as  coastlines,  ridgelines,  and 
valleys  (Figure  1(c)). 

This  delineation  method  was  used  to 
facilitate  identification  of  boundary 
lines  and  to  aid  in  implementation  of 
on-the-ground  conser\'ation  measures. 
When  delineating  critical  habitat  units, 
we  made  an  effort  to  avoid  developed 
areas  such  as  towns,  agricultiu-al  lands, 
and  other  lands  unlikely  to  contribute  to 
the  conservation  of  the  54  species. 
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Existing  featiires  and  structiires  within 
proposed  areas,  such  as  buildings, 
roads,  aqueducts,  telecommunications 
equipment,  arboreta  and  gardens,  heiaus 
(indigenous  place  of  worship,  shrine), 
and  other  mem-made  features,  do  not 
contain,  and  are  not  likely  to  develop, 
constituent  elements.  Therefore,  these 
featiues  or  structxu-es  would  not  be 
included  in  the  critical  habitat 
designation. 


All  currently  occupied  sites 
containing  one  or  more  of  the  primary 
constituent  elements  were  first 
evaluated  to  determine  if  the  site  was 
essential  to  the  conservation  of  the 
listed  plant  species.  If  the  site  was 
considered  essential  to  the  conservation 
of  any  of  these  54  plant  species,  the  site 
was  then  examined  to  determine  if 
additional  special  management 
considerations  or  protection  is  required 
above  those  currently  provided.  We 
reviewed  all  available  management 
information  on  these  plants  at  these 
sites,  including  published  reports  and 
svuveys;  annual  performance  and 
progress  reports;  management  plans; 
grants;  memoranda  of  understanding 
and  cooperative  agreements;  State  of 
Hawaii,  Division  of  Forestry  and 
Wildlife  (DOFAW)  planning  documents; 
internal  letters  and  memos;  biological 
assessments  and  environmental  impact 
statements;  and  section  7  consultations. 
Additionally,  each  public  (i.e.,  county, 
state,  or  Federal  government  holdings) 
and  private  landowner  on  Maui  and 
Kahoolawe  with  a  known  occurrence  of 
one  of  the  54  species  was  contacted  by 
mail.  We  reviewed  all  information 
received  during  the  public  comment 
period  held  in  response  to  our 
landowner  mailing  and  open  houses 
held  on  Maui  on  January  11  and  12, 
2000.  When  clarification  was  required 


L 


Federal  Register /Vol.  65,  No.  243 /Monday,  December  18.  2000  /  Proposed  Rules 


79221 


on  the  information  provided  to  us,  we 
followed  up  with  a  telephone  contact. 
Lastly,  because  of  the  large  amount  of 
land  on  Maui  under  State  of  Hawaii 
jurisdiction,  we  met  with  staff  from  the 
Maui  DOFAW  office  to  discuss  their 
current  management  for  the  plants  on 
their  lands.  In  addition,  we  contacted 
the  State's  Department  of  Hawaiian 
Home  Lands  regarding  management  for 
the  plants  on  lands  imder  their 
jurisdiction. 

Pursuant  to  the  definition  of  critical 
habitat,  an  area  must  also  require 
"special  management  considerations  or 
protections."  This  is  a  term  that 
originates  in  the  definition  of  critical 
habitat  in  section  3  of  the  Act.  Adequate 
special  management  or  protection  is 
provided  by  a  legally  operative  plan  that 
addresses  the  maintenance  and 
improvement  of  the  essential  elements 
and  manages  for  the  long-term 
conservation  of  the  species.  The  Service 
considers  a  plan  adequate  when  it  meets 
all  of  the  following  three  criteria:  (1) 
The  plan  provides  a  conservation 
benefit  to  the  species  (i.e.,  the  plan  must 
maintain  or  provide  for  an  increase  in 
the  species'  population  or  the 
enhancement  or  restoration  of  its  habitat 
within  the  area  covered  by  the  plan);  (2) 
the  plan  provides  assurances  that  the 
management  plan  will  be  implemented 
(i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
for  the  management  plan);  and  (3)  the 
plan  provides  assurances  the 
conservation  plan  will  be  effective  (i.e., 
it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieves  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act. 

In  determining  and  weighing  the 
relative  significance  of  the  threats  that 
would  need  to  be  addressed  in 
management  plans  or  agreements,  we 
considered  the  following: 

•  The  factors  that  led  to  the  listing  of 
the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species.  For 
all  or  nearly  all  endangered  and 
threatened  plants  in  Hawaii,  the  major 
threats  include  adverse  impacts  due  to 
nonnative  plant  and  animal  species. 
Direct  browsing,  digging,  and  trampling 
by  ungulates,  including  pigs,  goats, 
cattle,  sheep,  and  deer,  and  direct 
competition  from  nonnative  plants  have 
led  to  the  decline  of  Hawaii's  native 
flora  (Smith  1985;  Stone  1985;  Wagner 
et  al.  1985;  Scott  et  al.  1986;  Cuddihy 
and  Stone  1990;  Vitousek  1992;  USFWS 


1995,  1996a,  1996b,  1997, 1998,  1999; 
Loope  in  Mack  et  al.  1998).  Ungulate 
activity  in  most  areas  results  in  an 
increase  of  nonnative  plants  because 
most  of  these  nonnative  plants  are  able 
to  colonize  newly  distiu-bed  areas  more 
quickly  and  effectively  than  Hawaii's 
native  plants  (Cuddihy  and  Stone  1990; 
Mack  1992;  Scott  et  al.  1986;  Smith 
1985;  Tunison  et  al.  1992;  USFWS  1995, 
1996a,  1996b,  1997,  1998,  1999). 

•  The  recommendations  horn  the 
HPPRCC  in  their  1998  report  to  the 
Service  ("Habitat  Essential  to  the 
Recovery  of  Hawaiian  Plants").  As 
summarized  in  this  report,  recovery 
goals  for  endangered  Hawaiian  plant 
species  cannot  be  achieved  with 
ungulates  (e.g.,  pigs,  goats,  deer,  and 
sheep)  present  in  Essential  Habitat 
Areas. 

•  The  management  actions  needed  for 
assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  the 
Service's  recovery  plans  for  48  of  the  54 
species  (USFWS  1995a,  1995b,  1995c, 

1996,  1997,  1998a,  1998b,  1999).  in  the 
1998  HPPRCC  report  to  the  Service 
(HPPRCC  1998),  and  in  various  other 
documents  and  publications  relating  to 
plant  conservation  in  Hawaii  (Mueller- 
Dombois  1985;  Smith  1985;  Stone  1985; 
Cuddihy  and  Stone  1990;  Stone  et  al. 
1992).  In  addition  to  monitoring  the 
plant  populations,  these  actions 
include,  but  are  not  limited  to:  (1)  Feral 
ungulate  control;  (2)  nonnative  plant 
control;  (3)  rodent  control;  (4) 
invertebrate  pest  control;  (5)  fire  control; 
(6)  maintenance  of  genetic  material  of 
the  endangered  and  threatened  plants 
species;  (7)  propagation,  reintroduction, 
and/or  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recovery  of  these  species;  (8) 
ongoing  management  of  the  wild, 
outplanted,  and  augmented  populations; 
and  (9)  habitat  management  and 
restoration  in  areas  deemed  essential  for 
the  recovery  of  these  species. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
accoimt,  the  following  management 
actions  are  ranked  in  order  of 
importance.  It  should  be  noted, 
however,  that,  on  a  case-by-case  basis, 
some  of  these  actions  may  rise  to  a 
higher  level  of  importance  for  a 
particular  species  or  area,  depending  on 
the  biological  and  physical 
requirements  of  the  species  and  the 
location(s)  of  the  individual  plants: 

•  Feral  ungulate  control; 

•  Normative  plant  control; 

•  Rodent  control; 

•  Invertebrate  pest  control; 

•  Fire  control; 


•  Maintenance  of  genetic  material  of 
the  endangered  and  threatened  plant 
species; 

•  Propagation;  reintroduction  and/or 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  the  species; 

•  Ongoing  management  of  the  wild, 
outplanted  and  augmented  populations; 

•  Maintenance  of  natural  pollinators 
and  pollinating  systems,  when  known; 

•  Habitat  management  and  restoration 
in  areas  deemed  essential  for  the 
recovery  of  the  species; 

•  Monitoringof  the  wild,  outplanted 
and  augmented  populations; 

•  Rare  plant  surveys;  and 

•  Control  of  human  activities/access. 
As  shovra  in  Table  3.  these  54  species 

of  plants  occur  on  Federal,  State,  and 
private  lands  on  the  islands  of  Maui  and 
Kahoolawe.  In  response  to  oiu^  two 
public  notices,  letters  to  the 
landowners,  open  houses,  and  meetings, 
along  with  information  in  our  files,  we 
received  varying  amounts  and  various 
types  of  information  on  the  conservation 
management  actions  occurring  on  these 
lands.  Some  landowners  reported  that 
they  are  not  conducting  conservation 
management  actions  on  their  lands 
while  others  provided  information  on 
various  activities  such  as  fencing, 
weeding,  ungulate  control,  control  of 
human  access,  scientific  research,  fire 
control,  and  propagation  and/or 
planting  of  native  plants. 

Contractors  for  tne  U.S.  Navy  are 
clearing  the  state-owned  island  of 
Kahoolawe  of  military  ordinance 
utilizing  Congressional  funding  that 
expires  in  2003.  The  Navy  has  consulted 
with  the  Service  under  section  7  of  the 
Endangered  Species  Act,  as  amended,  to 
ensiu^  protection  of  threatened  and 
endangered  species  during  the  clearance 
activities.  In  June  1998,  the  State  of 
Hawaii  Kahoolawe  Island  Reserve 
Commission  developed  an 
environmental  restoration  plan  for 
Kahoolawe  (Social  Science  Research 
Institute,  University  of  Hawaii  1998). 
The  plan,  however,  does  not  address 
specific  management  actions  to  protect 
and  conserve  endangered  plant  species. 
While  the  island  is  isolated  emd  remote, 
and  access  is  restricted  due  to  the 
presence  of  unexploded  ordnance 
hazards,  this  action  alone  is  not 
sufficient  to  indicate  that  additional 
special  management  is  not  required  for 
the  listed  plant  species,  and  areas  on  the 
island  are  included  within  the  proposed 
critical  habitat  units  for  Kanaloa 
kahoolawensis,  Sesbania  tomentosa, 
and  Vigna  o-wahuensis. 

Protective  fencing  and  monitoring  of 
the  endangered  plant  Sesbania 
tomentosa  on  the  leased  U.S.  military 
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lands  (Hawaii  Anny  National  Guard)  at 
Kanaio  Training  Area,  Maui,  were 
initially  funded  in  1998.  Since  then, 
however,  these  managjunent  activities 
for  Sesbania  tomentoso  have  been 
curtailed  due  to  a  lack  of  funding  (Lt. 
Col.  Richard  Young,  Hawaii  Army 
National  Guard,  in  litt.  2000).  Therefore, 
this  area  has  been  included  within  the 
proposed  critical  habitat  units. 

Eleven  species  (Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Bidens  micrantha  ssp.  kalealaha, 
Clermontia  samuelii,  Cyanea  copelandii 
ssp.  baleakalaensis,  Cyanea  hamatiflora 
ssp.  hamatiflora,  Geranium  arboreum. 
Geranium  multiflorum,  Melicope 
balloui,  Melicope  ovalis,  Plantago 
princeps,  and  Schiedea  baleakalaensis) 
are  reported  from  U.S.  National  Park 
lands  at  Haleakala  National  Park,  Maui 
(GDSl  2000;  HINHP  2000).  Two  of  these 
species,  Melicope  ovalis  and  Schiedea 
baleakalaensis,  are  currently  ordy  found 
in  Haleakala  National  Park. 

Haleakala  National  Park  was 
established  by  Congress  in  1916  as  the 
Haleakala  Section  of  Hawaii  National 
Park.  In  1960.  an  Act  of  Congress 
established  Haleakala  as  an  independent 
unit  of  the  National  Park  System  to 
preserve  for  visitor  enjoyment  and 
scientific  study  the  outstanding  scenic, 
geological,  and  biological  resources  and 
the  natural  environment  of  Haleakala 
Crater  (Resources  Management  Division 
1999).  Management  programs, 
objectives,  and  their  implementation 
schedules  are  documented  in  the  Park's 
1999  draft  Resources  Management  Plan 
(Resources  Management  Division  1999). 
This  plan  details  the  management  issues 
and  strategies  used  by  the  Park  to 
protect,  restore,  and  enhance  the  rare 
and  native  plants  and  their  habitats 
within  the  park  (Resoiu-ces  Management 
Division  1999).  These  management 
strategies  address  factors  which  led  to 
the  listing  of  the  11  species  including 
control  of.  or  research  on,  normative 
species  of  ungulates,  rodents, 
invertebrates,  and  weeds.  Management 
strategies  for  control  of  fire  within  the 
Park  are  outlined  in  their  fire 
management  plan  (Resources 
Management  Division  1999).  In 
addition,  habitat  restoration,  including 
propagation  and  outplanting  of  native 
and  endangered  plants,  and  monitoring 
are  also  included  in  this  plan.  Because 
the  Resources  Management  Plan  and  the 
park's  fire  management  plan  provides 
conservation  benefits  to  the  listed 
species  within  the  park  and  provides 
assurances  that  the  plan  will  be  effective 
and  will  continue  to  be  implemented, 
these  lands  are  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  have 


determined  that  the  Federal  lands 
within  Haleakala  National  Park  do  not 
meet  the  definition  of  critical  habitat  in 
the  Act,  and  we  are  not  proposing 
designation  of  these  lands  as  critical 
habitat. 

Twelve  species  (Alectryon 
macrococcus,  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Bonamia  menziesii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Diplazium  molokaiense.  Geranium 
aA>oreum,  Geranium  multiflorum, 
Melicope  balloui,  Plantago  princeps, 
Platanthera  bolochila,  and  Sanicula 
purpurea)  are  reported  from  The  Nature 
Conservancy's  Waikamoi  and 
Kapunakea  Preserves  which  are  located 
on  the  northeast  slopes  of  Haleakala  and 
in  the  West  Maui  mountains, 
respectively  (The  Nature  Conservancy  of 
Hawaii  (TNCH)  1997,  1998;  GDSI  2000; 
HINHP  Database  2000).  Both  preserves 
were  established  by  grants  of  perpetual 
conservation  easements  from  the  private 
landowners  to  TNCH  and  are  included 
in  the  state's  Natural  Area  Partnership 
(NAP)  program  which  provides 
matching  funds  for  the  management  of 
private  lands  that  have  been 
permanently  dedicated  to  conservation 
(TNCH  1997,  1998). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-for-one  basis  for  management  of 
private  lands  dedicated  to  conservation. 
In  order  to  qualify  for  this  program,  the 
land  must  be  dedicated  in  perpetuity 
through  transfer  of  fee  title  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
qualified  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  six-year 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  are  always  six  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are  re- 
authorized by  the  board  at  least  every 
six  years.  By  April  1  of  any  year,  the 
managing  partner  may  notify  the  state 
that  it  does  not  intend  to  renew  the 
agreement;  however,  in  such  case  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  six  year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowrner  only  if  state  funding 
is  terminated  without  the  concurrence 
of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 


which  are  placed  in  a  Natural  Area 
Reserve  Fvmd.  Participants  in  the  NAP 
program  must  provide  annual  reports  to 
the  Department  of  Land  and  Natiual 
Resources  (DLNR)  and  DLNR  makes 
annual  inspections  of  the  work  in  the 
reserve  areas.  See  Haw.  Rev. 
Stat.§§  195-1— 195-11;  Hawaii 
Administrative  Rules  §  13-210. 

Management  programs  within  the 
preserves  are  documented  in  long-range 
management  plans  and  yearly 
operational  plans.  These  plans  detail 
management  measiu-es  that  protect, 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserves  and 
in  adjacent  areas  (TNCH  1997,  1998, 
1999).  These  management  measures 
address  factors  which  led  to  the  listing 
of  the  1 2  species  including  control  of 
nonnative  species  of  ungidates,  rodents, 
and  weeds.  In  addition,  habitat 
restoration  and  monitoring  are  also 
included  in  these  plans. 

The  primary  management  goals  for 
both  Kapunakea  and  Waikamoi 
Preserves  are  to  (1)  prevent  degradation 
of  native  forest  by  reducing  feral 
ungulate  damage;  (2)  improve  or 
maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preserve  by  reducing  the  effects  of 
nonnative  plants;  (3)  increase  the 
imderstanding  of  threats  posed  by  small 
manunals  and  reduce  their  negative 
impact,  where  possible;  (4)  prevent 
extinction  of  rare  species  in  the 
preserve;  (5)  track  the  biological  and 
physical  resources  in  the  preserves  and 
to  evaluate  changes  in  these  resources 
over  time;  (6)  identify  new  threats  to  the 
preserves  before  they  become 
established  pests;  and  (7)  build  public 
understanding  and  support  for  the 
preservation  of  natural  areas,  and  to 
enlist  volunteer  assistance  for  preserve 
management  (TNCH  1997.  1998). 

The  goal  of  the  ungulate  program  is  to 
bring  pig  populations  to  zero  as  rapidly 
as  possible.  Specific  management 
actions  to  address  feral  xmgulate 
impacts  include  the  construction  of 
fences,  including  strategic  fencing 
(fences  placed  in  proximity  to  natural 
barriers  such  as  cliffs),  aiwual 
monitoring  of  ungulate  presence 
transects,  and  trained  staff  and 
volunteer  hunting.  Since  axis  deer  may 
also  pose  a  threat  to  the  preserves, 
TNCH  is  a  member  of  the  Maui  Axis 
Deer  Group  (MADG)  and  staff  meet 
regularly  with  other  MADG  members  to 
seek  solutions.  In  Waikamoi  Preserve, 
the  management  actions  also  include 
working  with  community  hunters  in 
conjunction  with  the  East  Maui 
Watershed  Partnership  (EMWP).  In 
Kapunakea  Preserve,  a  system  of 
transects  extend  the  length  of  the 
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preserve  to  monitor  resource  threats, 
including  ungulate  presence.  By 
monitoring  imgulate  activity  within  the 
preserve,  the  staff  is  able  to  assess  the 
success  of  the  hunting  program.  If 
increased  himting  pressure  does  not 
reduce  feral  ungulate  activity  in  the 
preserves,  the  preserve  staff  work  with 
the  hunting  group  to  identify  and 
implement  alternative  methods  (TNCH 
1997, 1998). 

The  nonnative  plant  control  program 
within  both  preserves  focuses  on 
controlling  habitat  modifying  nonnative 
plants  (weeds)  in  intact  native 
communities  and  preventing  the 
introduction  of  additional  alien  plants. 
Based  on  the  degree  of  threat  to  native 
ecosystems,  a  weed  priority  list  has 
been  compiled  for  the  preserves,  and 
control  and  monitoring  of  the  highest 
priority  species  are  on-going.  Weeds  are 
controlled  manually,  chemically,  or  a 
through  a  combination  of  both. 
Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders,  and  hiking  participants)  who 
enter  the  preserves.  This  protocol 
includes  such  things  as  brushing 
footgear  before  entering  the  preserves  to 
remove  seeds  of  nonnative  plants. 
Weeds  are  monitored  along  transects 
annually,  weed  priority  maps  are 
maintained,  staff  participate  as  members 
of  the  Melastome  Action  Committee  and 
the  Maui  Invasive  Species  Committee 
(MISC),  and  cooperate  with  the  Division 
of  Conservation  and  Resources 
Enforcement  (DOCARE)  in  marijuana 
control,  as  needed. 

The  effects  of  nonnative  invertebrates 
and  small  mammals  on  native  Hawaiian 
ecosystems  is  poorly  understood.  Initial 
control  measures  such  as  anti-coagulant 
diphacinone  bait  stations  are  being  used 
to  control  rats  in  areas  of  suspected 
impact;  however,  valid  conclusions 
fi-om  data  gathered  have  not  been 
drawn.  Adaptive  management  will  be 
applied  when  new  information  becomes 
available  (TNCH  1997,  1998). 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserves  and  evaJuate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserves  to  docimient 
long  term  ecological  changes,  and  rare 
plant  species  are  monitored  to  assess 
population  status.  Cuttings  of 
endangered  plants  are  taken  to  the 
University  of  Hawaii's  tissue  culture  lab 
at  Lyon  Arboretmn  for  propagation.  In 
addition,  the  preserve  staff  provides 
logistical  support  to  scientists  and 
others  who  are  conducting  research 
within  the  preserves. 


Kapunakea  Preserve  is  adjacent  to  two 
areas  that  are  also  managed  to  protect 
natiu-al  resources:  Puu  Kukui  Watershed 
Management  Area  (WMA)  and  the 
Honokawai  section  of  the  state  West 
Maui  NAR.  The  Conservancy  currently 
acts  as  a  consultant  to  Maui  Land  and 
Pineapple  Co.,  managers  of  Puu  Kukui 
WMA,  and  has  a  Master  Cooperative 
Agreement  with  the  state  DOFAW. 
These  agreements  are  used  to  coordinate 
management  and  sharing  of  staff  and 
equipment,  and  expertise  to  maximize 
management  efficiency. 

Waikamoi  Preserve  is  adjacent  to 
three  other  large  areas  that  are  also 
managed  to  protect  natural  resources: 
Haleaikala  National  Park,  the  state's 
Koolau  Forest  Reserve,  and  the  state 
Hanawi  NAR.  An  agreement  between 
the  Division  of  Land  and  Natural 
Resoiu-ces  (DLNR),  East  Maui  Irrigation 
Co.,  Keola  Hana  Maui  Inc.,  Haleakala 
Ranch  Company,  Coimty  of  Maui,  The 
Nature  Conservancy,  and  Haleakala 
National  Park  implementing  a  joint 
management  plan  (East  Maui  Watershed 
Partnership  Plan)  for  the  entire  East 
Maui  Watershed.  Management  efforts  at 
Waikamoi  will,  as  much  as  possible, 
complement  the  objectives  of  the  plan. 
The  partnership  agreement  will  be  used 
to  coordinate  management  and  sharing 
of  staff  and  equipment,  and  expertise  to 
maximize  management  efficiency 
(TNCH  1998). 

Because  the  preserves  and  the 
continuing  management  plans  being 
implemented  for  these  plants  and  their 
habitats  within  the  preserves  provided  a 
conservation  benefit  to  the  species  and 
are  permanenUy  protected  and 
managed,  these  lands  meet  the  three 
criteria  for  determining  that  an  area  is 
not  in  need  of  special  management. 
Therefore,  we  have  determined  that  the 
private  lands  within  Waikamoi  Preserve 
and  Kapimakea  Preserve  do  not  meet 
the  definition  of  critical  habitat  in  the 
Act,  and  we  are  not  proposing 
designation  of  these  lands  as  critical 
habitat.  Should  the  status  of  any  of  these 
reserves  change,  for  example  by  non- 
renewal of  a  partnership  agreement  or 
termination  of  NAP  funding,  we  will 
reconsider  whether  it  then  meets  the 
definition  of  critical  habitat.  If  so,  we 
have  the  authority  to  propose  to  amend 
critical  habitat  to  include  such  area  at 
that  time.  50  CFR  424.12(g). 

Seven  species  (Ctenitis  squamigera, 
Clermontia  ohlongifolia  ssp.  mauiensis, 
Cyanea  lobata,  Hesperomannia 
arbuscula,  Phlegmariurus  maimii,  Pteris 
lidgatei,  and  Sanicula  purpurea)  are 
reported  fttim  the  Maui  Pineapple 
Company's  Puu  Kukui  Watershed 
Management  Area  (Puu  Kidcui  WMA), 
located  in  the  West  Maui  mountains 


(GDSI  2000;  HINHP  Database  2000; 
Maui  Land  and  Pineapple  Co.,  Ltd. 
imdated).  At  just  over  8,600  acres,  the 
Puu  Kukui  WMA  is  the  largest 
privately-owned  preserve  in  the  State. 
bi  1993,  the  Puu  Kukui  WMA  became 
the  first  private  landowner  participant 
in  the  Natural  Areas  Partnership 
program.  In  the  sixth  fiscal  year  (1999) 
of  the  Natural  Area  Partnership  program 
with  the  Hawaii  Department  of  Land 
and  Natural  Resources,  Puu  Kukui 
Watershed  Management  Area  staff  is 
pursuing  four  management  programs 
stipulated  in  their  Long  Range 
Management  Plan  with  an  emphasis  on 
reducing  normative  species  that 
immediately  threaten  the  management 
area  (Maui  Pineapple  Company  1999). 

The  primary  management  goals 
within  Puu  Kukui  WMA  are  to  (1) 
eUminate  ungulate  activity  in  all  Puu 
Kukui  management  units;  (2)  reduce  the 
range  of  habitat-modifying  weeds  and 
prevent  introduction  of  nonnative 
plants;  (3)  reduce  the  negative  impacts 
of  normative  invertebrates  and  small 
animals;  (4)  monitor  and  track  biological 
and  physical  resources  in  the  watershed 
in  order  to  improve  management 
ujiderstanding  of  the  watershed's 
resources;  and  (5)  prevent  the  extinction 
of  rare  species  within  the  watershed. 

Specific  management  actions  to 
address  feral  xmgulates  include  the 
construction  offences  surrounding  10 
management  units,  and  allowing  public 
hunting  with  State  permit  holders 
within  the  Puu  Kukui  WMA. 

The  nonnative  plant  control  program 
within  Puu  Kukui  WMA  focuses  on 
habitat  modifying  nonnative  plants 
(weeds),  prioritizing  them  according  to 
the  degree  of  threat  to  native 
ecosystems,  and  preventing  the 
introduction  of  new  weeds.  The  weed 
control  program  includes  mapping  and 
monitoring  along  established  transects, 
and  manual /mechanical  control. 
Biological  control  of  the  melastome 
plant,  Clidemia  hirta  was  tried  by 
releasing  Antiblemma  acclinalis  moth 
larvae. 

Natural  resource  monitoring  and 
research  address  the  need  to  track 
biological  and  physical  resources  of  the 
Puu  Kukui  WMA  and  evaluate  changes 
to  these  resources  in  order  to  guide 
management  programs.  Vegetation  is 
monitored  through  permanent  photo 
points,  alien  species  are  monitored 
along  permanent  transects,  and  rare, 
endemic,  and  indigenous  species  are 
monitored.  Additionally,  logistical  and 
other  support  for  approved  research 
projects,  interagency  cooperative 
agreements,  remote  survey  trips  within 
the  watershed  are  provided. 
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The  management  of  Puu  Kukui  WMA 
meets  the  three  criteria  for  determining 
that  an  area  is  not  in  need  of  special 
management  (see  above).  Therefore,  we 
have  determined  that  the  private  land 
within  Puu  Kukui  WMA  does  not  meet 
the  definition  of  critical  habitat  in  the 
Act,  and  we  are  not  proposing 
designation  of  this  land  as  critical 
habitat.  Should  the  status  of  this  reserve 
change,  for  example  by  non-renewal  of 
a  partnership  agreement  or  termination 
of  NAP  funding,  we  will  reconsider 
whether  it  then  meets  the  definition  of 
critical  habitat.  If  so,  we  have  the 
authority  to  propose  to  amend  critical 
habitat  to  include  such  area  at  that  time. 
50  CFR  424.12(g). 

Two  plant  species.  Geranium 
multiflorum  and  Clennontia  samuelii 
ssp.  hanaensis,  are  reported  from  the 
upper  areas  of  Hanawi  Natural  Area 
Reserve  (HNAR)  (GDSI  2000;  HINHP 
Database  2000).  The  HNAR  was 
established  in  1986,  and  comprises 
7,500  acres  of  diverse  native  ecosystems 
and  endangered  forest  bird  habitats. 
Natxiral  Area  Reserves  are  managed  by 
the  Department  of  Land  and  Natural 
Resources  (DLNR),  except  that  any  use 
must  be  specifically  approved  by  the 
Natural  Area  Reserve  System 
Commission.  Natural  Area  Reserves  are 
held  in  trust  by  the  State  and  may  not 
be  alienated  except  upon  a  finding  by 
the  DLNR  of  an  imperative  and 
unavoidable  necessity.  DLNR  must 
provide  public  notice  and  conduct 
public  hearings  before  revoking  or 
modifying  an  executive  order  tliat  sets 
aside  lands  for  the  reserve  system  (Haw. 
Rev.  Stat.  §§195-1—195-11).  The 
primary  goals  of  the  HNAR  are  to  (1) 
protect  the  upper  areas  of  the  reserve  by 
fencing  smaller  manageable  units  to 
restrict  pig  movements;  (2)  prevent 
degradation  of  native  forest  by  reducing 
feral  ungulate  damage;  and  (3)  improve 
or  maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preserve  by  reducing  the  effects  of 
normative  plants. 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  fences,  including 
strategic  fencing  of  smaller  manageable 
units,  and  staff  hunting.  Currently,  the 
upper  2,000  acres  has  been  fenced  and 
pigs  removed.  Fences  are  constructed 
along  the  western  boundaries  of  the 
HNAR,  along  the  1,585  m  (5,200  ft) 
contour  to  the  east  up  to  the  Haleakala 
National  Park  boundary  on  state  land. 
The  Haleakala  National  Park  fence 
serves  as  the  upper  fence  boundary  for 
HNAR.  Additionally,  fences  have  been 
constructed  to  separate  three  distinct 
management  units:  Puu  Alaea  Unit, 
Poouli  Unit,  and  Kuhiwai/Waieleele 


Unit.  Since  the  removal  of  pigs  in  these 
upper  forest  imits  of  the  HNAR, 
vegetation  monitoring  has  been 
implemented  to  determine  recovery  of 
native  plant  species.  Currently,  a  fence 
is  being  constructed  along  the  1,100  m 
(3.600  ft)  contour  of  the  HNAR  which 
will  comprise  the  "middle  forest  unit" 
(B.  Evanson,  pers.  comm.  1999). 

The  nonnative  plant  control  program 
within  HNAR  focuses  on  habitat 
modifying  nonnative  plants  (weeds).  A 
weed  priority  list  has  been  compiled  for 
HNAR  and  control  and  monitoring  of 
the  highest  priority  species  are  on  going. 
Weeds  are  controlled  manually, 
chemically,  or  through  a  combination  of 
both.  Monitoring  transects  will  help 
locate  developing  populations  of  other 
priority  weed  species  and,  if  necessary, 
removal  of  these  populations  will  be 
conducted  (DLNR  1989). 

Because  these  plants  and  their 
habitats  within  the  upper  areas  of 
Hanawi  NAR  (above  1,525  m  (5,000  ft)) 
are  permanently  protected  and  managed 
and  because  the  continued  successful 
management  of  this  area  is  assured,  this 
area  is  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  have 
determined  that  the  State  land  within 
the  upper  areas  of  Hanawi  NAR  does 
not  meet  the  definition  of  critical  habitat 
in  the  Act,  and  we  are  not  proposing 
designation  of  this  area  as  critical 
habitat.  Should  the  status  of  this  reserve 
change,  for  example  by  revocation  or 
modification  of  the  NAR,  we  will 
reconsider  whether  it  then  meets  the 
definition  of  critical  habitat.  If  so,  we 
have  the  authority  to  propose  to  amend 
critical  habitat  to  include  such  area  at 
that  time.  50  CFR  424.12(g). 

In  summary,  we  believe  that  the 
habitat  within  Waikamoi  and 
Kapunakea  Preserves,  Puu  Kukui 
Watershed  Management  Area,  the  upper 
area  (above  1,525  m  (5,000  ft))  of 
Hanawi  Natiiral  Area  Reserve,  and 
Haleakala  National  Park  are  being 
adequately  managed  for  the 
conservation  of  the  listed  species  that 
occur  within  these  areas  and  are  not  in 
need  of  special  management 
considerations  or  protection.  Therefore, 
we  have  determined  that  these  lands  do 
not  meet  the  definition  of  critical  habitat 
in  the  Act,  and  we  are  not  proposing 
designation  of  these  lands  as  critical 
habitat.  Four  species  include  in  this 
proposed  rule  (Argyroxiphium 
sandwicense  ssp.  macrocepbalum, 
Melicope  balloui,  Melicope  ovalis,  and 
Schiedea  haleakalensis)  are  currently 
only  foimd  in  Waikamoi  Preserve  and/ 
or  Haleakala  National  Park.  Since  these 
two  areas  are  not  in  need  of  special 
management,  critical  habitat  is  not 


proposed  for  these  four  species. 
However,  we  are  specifically  soliciting 
comments  on  the  appropriateness  of  this 
approach. 

As  described  above,  we  are  aware  that 
other  private  landowners  and  the  State 
of  Hawaii  are  considering  the 
development  of  land  management  plans 
or  agreements  that  may  promote  the 
conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  islcinds  of  Maui  emd 
Kahoolawe.  The  Service  supports  these 
efforts  and  provides  technical  assistance 
whenever  possible.  In  addition,  we  are 
soliciting  comments  in  this  proposed 
rule  on  whether  current  land 
management  plans  or  practices  applied 
within  the  areas  proposed  as  critical 
habitat  adequately  address  the  threats  to 
these  listed  species.  We  are  also 
soliciting  comments  on  whether  future 
development  and  approval  of 
conservation  measures  (e.g.. 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  trigger  revision  of 
proposed  critical  habitat  to  exclude 
such  lands  and,  if  so,  by  what 
mechanism. 

In  summary,  the  proposed  critical 
habitat  areas  described  below  constitute 
our  best  assessment  of  the  physical  and 
biological  features  needed  for  the 
conservation  of  the  50  plant  species, 
and  are  based  on  the  best  scientific  and 
commercial  information  available  and 
described  above.  We  put  forward  this 
proposal  acknowledging  that  we  have 
incomplete  information  regarding  many 
of  the  primary  biological  and  physical 
requirements  for  these  species. 
However,  both  the  Act  and  the  relevant 
court  orders  require  us  to  proceed  with 
designation  at  this  time  based  on  the 
best  information  available.  As  new 
information  accrues,  we  may  reevaluate 
which  areas  warrant  critical  habitat 
designation.  We  anticipate  that 
comments  received  through  the  public 
review  process  and  fi'om  any  public 
hearings,  if  requested,  will  provide  us 
with  additional  information  to  use  in 
our  decision-making  process  and  in 
assessing  the  potential  impacts  of 
designating  critical  habitat  for  one  or 
more  of  these  species. 

The  approximate  areas  of  proposed 
critical  habitat  by  landownership  are 
shown  in  Tables  5(a)  and  5(b).  Proposed 
critical  habitat  includes  habitat  for  50 
species  predominantly  in  the  upland 
areas  on  the  eastern  and  western  sides 
of  Maui.  Lands  proposed  as  critical 
habitat  have  been  divided  into  52  units 
on  Maui  and  four  units  on  Kahoolawe. 
A  brief  description  of  each  unit  is 
presented  below. 
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Table  5(a).~Approximate  Proposed  Critical  Habitat  Area  by  Unit  and  Und  Ownership  or  Jurisdiction,  Maui. 

Maui  County,  Hawaii 


Unit  name 


Maui  A 


Maui  B 


Maui  C 


Maui  D 


Maui  E 


Maui  F 


Maui  G 


MauiH 


Maul  I 


Maui  J 


MaulK 


Maui  L 


Maui  M 


Maui  N 


Maui  O 


Maui  P 


Maui  Q 


Maui  R 


Maui  S 


Maui  T 


MauiU 


MauiV 


Maui  W 


MauiX 


Maui  Y . 


MauiZ 


Maui  Aa 


Maui  Bb 


Maui  Co 


Maui  Dd 
Maui  Ee 


Maui  Ff 


Maui  Gg 
Maui  Hh 


County  or  state 


Maui  li 


Maui  Jj 


2  ha 

(5  ac)  

21  ha  

(52  ac) 

144  ha 

(357  ac)  ... 

36  ha 

(90  ac) 

34  ha  

(83  ac) 

N/A 

N/A  

1  ha 

(2  ac) 

1  ha 

(2  ac) 

0.1  ha 

(0.3  ac)  .... 

19  ha  

(48  ac) 

N/A  

N/A  

50  ha 

(124  ac)  ... 

0.3  ha  

(0.7  ac)  .... 

114  ha  

(282  ac)  ... 

278  ha  

(688  ac)  ... 

58  ha  

(144  ac)  ... 

759  ha 

(1,880  ac) 

0.1  ha  

(0.3  ac)  .... 

109  ha 

(270  ac)  ... 

391  ha  

(968  ac)  ... 

104  ha  

(258  ac)  ... 

N/A  

N/A  

67  ha 

(167  ac)  ..., 

197  ha  

(488  ac)  .... 

107  ha 

(265  ac)  .... 

60  ha  

(148  ac)  .... 

74  ha  

(183  ac)  .... 

12  ha 

(30  ac) 

N/A  

N/A  

N/A  

N/A  

130  ha 

(322  ac)  .... 

119  ha  

(295  ac)  .... 

177  ha  

(438  ac)  .... 

117  ha 

(290  ac)  .... 

879  ha 

(2.177  ac) 


Private 


47  ha 

(116  ac)  .., 

46  ha  

(114  ac)  .., 

0.1  ha 

(0.3  ac)  .... 

9  ha 

(21  ac) 

45  ha 

(Ill  ac)  ... 

61  ha 

(150  ac)  ... 

N/A  

N/A 

41  ha  

(102  ac)  ... 

N/A  

N/A  

44  ha 

(109  ac)  ... 

61  ha  

(150  ac)  ... 

N/A  

N/A  

14  ha 

(35  ac) 

1  ha 

(2  ac) 

N/A  

N/A  

N/A  

N/A  

1,579  ha  .. 
(3,911  ac) 

299  ha  

(740  ac)  ... 

34  ha  

(84  ac) 

189  ha  

(468  ac)  ... 

16  ha  

(40  ac) 

103  ha  

(255  ac)  ... 

2  ha 

(5  ac) 

7  ha 

(17  ac) 

9  ha 

(22  ac) 

55  ha  

(136  ac)  .... 

0.3  ha 

(0.7  ac) 

340  ha  

(842  ac)  .... 

117  ha  

(290  ac)  .... 

213  ha  

(528  ac)  .... 

58  ha  

(144  ac)  .... 

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  


Federal 


93  ha  I  N/A 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  . 
N/A  .. 
N/A  .. 


I 


Total 


49  ha 
(121  ac) 
67  ha 
(166  ac) 
144.1  ha 
(357.3  ac) 
45  ha 
(111  ac) 
79  ha 
(194  ac) 
61  ha 
(150  ac) 

1  ha 
(2ac) 
42  ha 
(104  ac) 
0.1  ha 
(0.3  ac) 
63  ha 
(157  ac) 
61  ha 
(150  ac) 

50  ha 
(124  ac) 
14.3  ha 
(35.7  ac) 

115  ha 
(284  ac) 
278  ha 
(688  ac) 
58  ha 
(144  ac) 
2,338  ha 
(5,791  ac) 
299.1  ha 
(740.3  ac) 
143  ha 
(354  ac) 
580  ha 
(1,436  ac) 
120  ha 
(298  ac) 
103  ha 
(255  ac) 
69  ha 
(172  ac) 
204  ha 
(505  ac) 

116  ha 
(287  ac) 
115  ha 
(284  ac) 
74.3  ha 
(183.7  ac) 
352  ha 
(872  ac) 

>117ha 
(290  ac) 
213  ha 
(528  ac) 
188  ha 
(466  ac) 
119  ha 
(295  ac) 
177  ha 
(438  ac) 

117  ha 
(290  ac) 
879  ha 
(2.177  ac) 
93  ha 
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Table  5(a).— Approximate  Proposed  Critical  Habitat  Area  by  Unit  and  Land  Ownership  or  Jurisdiction,  Maui, 

Maui  County,  Hawaii — Continued 


Unit  name                          County  or  state 

Private 

Federal 

Total 

Maui  Kk  

(230  ac) 

144  ha 

(357  ac)  

N/A  

N/A  

133  ha   

N/A  

N/A  

N/A  

45  ha 

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A 

N/A  

N/A  

(230  ac) 
144  ha 

Maui  U 

(357  ac) 
45  ha 

Maui  Mm 

(Ill  ac) 

34  ha 

(111  ac) 
167  ha 

(329  ac) 

510  ha 

(84  ac) 

(413  ac) 

Maui  Nn             

182  ha 

692  ha 

(1  263  ac) 

(451  ac) 

(1,714  ac) 

Maui  Oo 

116  ha   

N/A  

N/A  

31  ha 

116  ha 

Maui  Pd 

(287  ac) 

82  ha   

(287  ac) 
113  ha 

(203  ac)                      

(77  ac) 

(280  ac) 

Maui  Qq  

973  ha , 

N/A  

N/A  

11  ha 

(27  ac) 

910  ha 

973  ha 

Maui  Rr 

(2,410  ac) 

104  ha   

(2,410  ac) 
115  ha 

Maui  Ss 

(258  ac) 

1  014  ha  

(285  ac) 
1,924  ha 

(2  512ac)       

(2,254  ac) 

(4,766  ac) 

Maui  Tt  

103  ha 

11  ha 

114  ha 

(255  ac)  

(27  ac) 

42  ha 

(282  ac) 

Maui  Uu 

79  ha      

121  ha 

(196  ac)  

(104  ac) 

(300  ac) 

Maui  Vv 

76  ha   

1  ha 

(2  ac) 

77  ha 

(188  ac) 

(190  ac) 

Maui  Ww 

133  ha  

(329  ac) 

4  ha 

N/A  

N/A  

56  ha 

133  ha 

Maui  Xx       

(329  ac) 
60  ha 

(10  ac) 

(139  ac) 

1,089  ha  

(2,697  ac) 

N/A  

N/A  

(149  ac) 

Maui  Yy  

29  ha  

1,118ha 

Ma(ii  Zz  

(72  ac) 

118  ha 

(292  ac) 

(2,769  ac) 
118  ha 

(292  ac) 

Total 

7,771.5  ha  

5,802.4  ha  

(14,366.0  ac) 

N/A  

•N/A  

13,573.9  ha 

(19,248.3  ac) 

(33,614.3  ac) 

Table  5  (b).— Approximate  Proposed  Critical  Habitat  Area  by  Unit  and  Land  Ownership  or  Jurisdiction, 

Kahoolawe,  Maui  County,  Hawaii 


Unit  name 

County  or  state 

Private 

Federal 

Total 

Kahoolawe  B  

38  ha   

N/A  

N/A  

N/A  

N/A 

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  .• 

N/A  

N/A  

38  ha 

Kahoolawe  C  

(94  ac) 

50  ha 

(124  ac) 

114  ha 

(282  ac) 

207  ha 

(512  ac) 

(94  ac) 
50  ha 

Kahoolawe  D  

(124  ac) 
114  ha 

Total  

(282  ac) 
207  ha 
(512  ac) 

Descriptions  of  Critical  Habitat  Units 

Maui  A 

The  proposed  Maui  A  provides 
critical  habitat  for  one  species:  Sesbania 
tomentosa.  This  unit  contains  a  total  of 
49  ha  (121  ac).  The  lands  contained 
within  this  unit  are  owned  by  Maui 
County  and  a  private  entity.  The  natural 
feature  found  in  this  unit  is  Nakalele 
Point. 

Maui  B 

The  proposed  Maui  B  provides 
critical  habitat  for  one  species:  Sesbania 


tomentosa.  This  unit  contains  a  total  of 
67  ha  (166  ac).  The  lands  contained 
within  this  unit  are  ownned  by  the  State 
and  a  private  entity.  The  natural 
features  found  in  this  unit  are 
Keawalua,  Corral,  Akaluanui,  and 
Akhluaiki.  This  area  is  bound  on  the 
north  by  Poelua  Bay. 

Maui  C 

The  proposed  Maui  C  provides 
critical  habitat  for  one  species:  Sesbania 
tomentosa.  This  unit  contains 
approximately  144  ha  (357  ac).  The  land 
contained  within  this  unit  is 


predominately  owned  by  the  State,  with 
a  very  small  portion  privately  owned. 
The  natiual  featiues  found  in  this  unit 
are  Mokolea  Point,  portions  of  Alapapa 
Gulch,  Papanalahoa  Point,  and 
Kaikaina. 

Maui  D 

The  proposed  Maui  D  provides 
critical  habitat  for  two  species: 
Centaurium  sebaeoides  and  Sesbania 
tomentosa.  This  unit  contains  45  ha 
(111  ac).  The  lands  contained  within 
this  unit  are  owned  by  the  State  and  a 
private  entity.  The  natural  features 
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foimd  in  this  unit  are  Kahakuloa  Head, 
Puu  Koae,  and  F*uu  Kahulianapa.  This 
unit  is  bound  on  the  west  by  Kahakuloa 
Bay,  on  the  southwest  by  Kahakidoa 
town,  and  on  the  east  by  Mahinanui. 

Maui  E 

The  proposed  Maui  E  provides  critical 
habitat  for  one  species:  Centaurium 
sebaeoides.  This  unit  contains  a  total  of 
79  ha  (194  ac).  The  lands  contained 
within  this  unit  are  owned  by  State  and 
private  owners.  The  natural  featiures 
found  in  this  unit  are  portions  of 
Makamakaole  Stream,  Lahoole  and 
Waiokila  Gulch. 

Maui  F 

The  proposed  Maui  F  provides  critical 
habitat  for  one  species:  Centaurium 
sebaeoides.  This  unit  contains  a  total  of 
61  ha  (150  ac).  The  land  contained 
within  this  unit  is  owned  solely  by  a 
private  owner.  The  natvual  featiu-e 
found  in  this  unit  is  Kupaa  Gulch. 

Maui  G 

The  proposed  Maui  G  provides 
critical  habitat  for  two  species: 
Ischaemum  byrone  and  Peucedanum 
sandwicense.  This  imit  contains  a  total 
of  1  ha  (2  ac).  The  land  contained 
within  this  unit  is  owned  by  the  State. 
This  unit  is  the  entire  Keopuka  Islet. 

Maui  H 

The  proposed  Maui  H  provides 
critical  habitat  for  one  species: 
Ischaemum  byrone.  This  unit  contains  a 
total  of  42  ha  (104  ac).  The  lands 
contained  within  this  unit  are  owned  by 
the  State  and  private  owners.  The 
natural  features  found  in  this  unit  are 
Pauwalu  Point,  Paepaemoana  Point,  and 
Waianu. 

Maui  I 

The  proposed  Maui  I  provides  criticed 
habitat  for  one  species:  Ischaemum 
byrone.  This  unit  contains  a  total  of  0.1 
ha  (0.3  ac).  The  land  contained  within 
this  luiit  is  ovraied  by  the  State.  This 
unit  is  Moku  Huki. 

Maui  J 

The  proposed  Maui  J  provides  critical 
habitat  for  one  species:  Mariscus 
pennatiformis.  This  unit  contains  a  total 
of  63  ha  (157  ac).  The  lands  contained 
within  this  unit  are  owned  the  State  and 
private  owners.  The  natiiral  feature 
found  in  this  unit  is  Hanawi  Stream. 

Maui  K 

The  proposed  Maui  K  provides 
critical  habitat  for  one  species: 
Ischaemum  byrone.  This  luiit  contains  a 
total  of  61  ha  (150  ac).  The  land 
contained  within  this  imit  is  owned 


solely  by  private  owners.  The  natiu-al 
feature  found  in  this  imit  is  Kalahu 
Point. 

Maui  L 

The  proposed  Maui  L  provides  critical 
habitat  for  one  species:  Ischaemum 
byrone.  This  unit  contains  a  total  of  50 
ha  (124  ac).  The  land  contained  within 
this  unit  is  ovraed  by  the  State.  The 
natural  featxires  foimd  in  this  xmit  are 
portions  of  Keakulikidi  Point, 
Kapukaulua,  Pukaulua  Point  and 
Waianapanapa  Cave.  This  unit  is  boimd 
on  the  east  by  Keauaiki  and  Pailoa  Bays. 

Maui  M 

The  proposed  Maui  M  provides 
critical  habitat  for  one  species: 
Ischaemum  byrone.  This  unit  contains  a 
total  of  14.3  ha  (35.7  ac).  The  lands 
contained  within  this  unit  are  owned  by 
the  State  and  a  private  owner.  The 
natural  featiurafound  in  this  unit  is 
Kauiki  Head. 


«» 


Maui  N 

The  proposed  Maui  N  provides 
critical  habitat  for  one  species: 
Lipochaeta  kamolensis.  This  unit 
contains  a  total  of  115  ha  (284  ac).  The 
lands  contained  within  this  unit  are 
owned  by  the  State  and  a  private  owmer. 
The  natiu^l  featiu^  found  in  this  xuiit  is 
Kepuni  Gulch. 

Maui  O 

The  proposed  Maui  O  provides 
critical  habitat  for  two  species:  Bonamia 
menziesii  and  Hibiscus  brackenridgei. 
This  unit  contains  a  total  of  278  ha  (688 
ac).  The  land  contained  within  this  imit 
is  owned  by  the  State.  The  natural 
feature  found  in  this  unit  is  Puu  o  kali. 

Maui  P 

The  proposed  Maui  P  provides  critical 
habitat  for  one  species:  Clermontia 
oblongifolia  ssp.  mauiensis.  This  unit 
contains  a  total  of  58  ha  (144  ac)  and  is 
found  in  the  State's  Honokowai  section 
of  the  West  Maui  NAR  and  the  West 
Maui  Forest  Reserve.  The  land 
contained  within  this  unit  is  owmed 
solely  by  the  State.  The  natural  feature 
found  in  this  unit  is  a  portion  of  Amalu 
Stream. 

Maui  Q 

The  proposed  Maui  Q  provides 
critical  habitat  for  15  species:  Alectryon 
macrococcus,  Ctenitis  squamigera, 
Cyanea  glabra,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  lobata.  Diellia 
erecta,  Dubautia  plantaginea  ssp. 
humilis,  Hedyotis  mannii, 
Hesperomaimia  arbuscula,  Lysimachia 
lydgatei,  Phlegmariurus  mannii, 
Plantago  princeps,  Pteris  lidgatei. 


Sanicula  purpurea  and  Tetramolopium 
capillare.  This  unit  contains  a  totaJ  of 
2,338  ha  (5,791  ac)  and  is  found  in  the 
State's  Lihau  and  Panaewa  sections  of 
the  West  Maui  NAR  and  the  West  Maui 
Forest  Reserve.  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  private  owners.  The  natural  features 
found  in  this  unit  are  portions  of 
Kahoma  Stream,  Kanaba  Stream,  Makila 
Stream,  Launiupaku  Stream,  Kinihapai 
Stream,  Ae  Stream,  Olowalu  Stream, 
Nukalaloa  Stream,  and  Poohahoahoa 
Stream;  portions  of  Kahoolewa  Ridge; 
Kauaula;  Helu;  Launiupoko;  Lihau; 
Olowalu;  Halepohaku;  Ulaula;  portions 
of  Ukumehame  Gulch  and  Stream;  Koai; 
portions  of  the  back  of  lao  Valley  and 
Stream;  the  Needle;  portions  of  Kapilau 
Ridge;  Paimau;  portions  of  Waikapu 
Valley;  and  Hanaula. 

Maui  B 

The  proposed  Maui  R  provides 
critical  habitat  for  two  species: 
Hesperomannia  arbuscula  and  Sanicula 
purpurea.  This  unit  contains  a  total  of 
299.1  ha  (740.3  ac).  The  lands  contained 
within  this  unit  are  owned  by  a  private 
owner  and  the  State.  The  natural  feature 
found  in  this  unit  is  a  portion  of  Waihee 
River. 

Maui  S 

The  proposed  Maui  S  provides  critical 
habitat  for  one  species:  Sanicula 
purpurea.  This  unit  contains  a  total  of 
143  ha  (354  ac).  The  lands  contained 
within  this  unit  are  owTied  by  the  State 
and  a  private  owner.  The  natural 
features  found  in  this  unit  are 
Kahakuloa,  portions  of  Kahakuloa 
Stream  and  Huiupueo  Stream,  and 
Keahikauo. 

Maui  T 

The  proposed  Maui  T  provides 
critical  habitat  for  five  species:  Ctenitis 
squamigera,  Diellia  erecta.  Neraudia 
sericea,  Platanthera  holochila,  and 
Bemya  mauiensis.  This  unit  contains  a 
total  of  580  ha  (1,436  ac)  and  is  found 
in  the  State's  West  Maui  Forest  Reserve 
and  Manawainui  Plant  Sanctuary.  The 
lands  contained  within  this  unit  are 
owned  by  the  State  and  a  private  owner. 
The  natural  features  found  in  this  unit 
are  portions  of  Pohakea  Gulch, 
Kaonehua  Gulch,  Papalaua  Gulch,  and 
Manawainui  Gulch;  portions  of 
Ukumehame;  Hanaulaiki;  Polanui;  and 
Puu  Anu. 

Maui  U 

The  proposed  Maui  U  provides 
critical  habitat  for  one  species: 
Spermolepis  hawaiiensis.  This  unit 
contains  a  total  of  120  ha  (298  ac).  The 
lands  contained  within  this  unit  are 
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owned  by  the  State  and  a  private  land 
owner.  The  natural  featiu-e  found  in  this 
unit  is  a  portion  of  Kanaha  Stream. 

Maui  V 

The  proposed  Maui  V  provides 
critical  habitat  for  one  species:  Hibiscus 
brackenridgei.  This  unit  contains  a  total 
of  103  ha  (255  ac).  The  land  contained 
within  this  unit  are  owned  solely  by 
private  owners.  The  natiu^  features 
found  in  this  unit  are  portions  of 
Kaunoahua  ridge,  portions  of  Paleaahu 
Gulch,  and  portions  of  Kaonohua  Gulch. 

Maui  W 

The  proposed  Maui  W  provides 
critical  habitat  for  two  species: 
Phlegmariurus  mannii  and  Sanicula 
purpurea.  This  unit  contains  a  total  of 
69  ha  (172  ac)  and  is  found  in  the  State's 
Kahakuloa  section  of  the  West  Maui 
NAR.  The  lands  contained  within  this 
unit  are  owned  by  the  State  and  a 
private  land  owner.  The  natural  featiu^s 
foimd  in  this  unit  are  Violet  Lake  and 
a  portion  of  Kapuloa  Stream. 

Maui  X 

The  proposed  Maui  X  provides 
critical  habitat  for  four  species:  Hedyotis 
coriacea.  Hibiscus  brackenridgei, 
Sesbania  tomentosa,  and  Spermolepis 
hawaiiensis.  This  unit  contains  a  total  of 
204  ha  (505  ac)  and  is  foimd  in  the 
State's  Lihau  section  of  the  West  Maui 
NAR.  The  lands  contained  within  this 
unit  are  owned  by  the  State  and  a 
private  owner.  This  unit  is  bound  on  the 
east  by  Olowalu. 

Mauj  Y 

The  proposed  Maui  Y  provides 
critical  habitat  for  one  species: 
Cyrtandra  munroi.  This  unit  contains  a 
total  of  116  ha  (287  ac)  and  is  found 
within  the  State's  West  Maui  Forest 
Reserve.  The  lands  contained  within 
this  unit  are  owned  by  the  State  and  a 
private  owner.  The  natural  feature 
found  in  this  luiit  is  a  portion  of 
Makamakaole  Stream. 

Maui  Z 

The  proposed  Maui  Z  provides 
critical  habitat  for  one  species: 
Hesperomannia  arborescens.  This  unit 
contains  a  total  of  115  ha  (284  ac)  and 
is  found  within  the  State's  Kahakuloa 
section  of  the  West  Maui  NAR  and  the 
West  Maui  Forest  Reserve.  The  lands 
contained  within  this  unit  are  owned  by 
the  State  and  a  private  owner.  The 
natural  features  found  in  this  unit  are 
portions  of  Makamakaole  Stream, 
portions  of  Huluhulupueo  Stream,  and 
Lanilili. 


Maui  Aa 

The  proposed  Maui  Aa  provides 
critical  habitat  for  one  species:  Pteris 
lidgatei.  This  unit  contains  a  total  of 
74.3  ha  (183.7  ac)  and  is  foimd  within 
the  State's  Kahakuloa  section  of  the 
West  Maui  NAR.  The  lands  contained 
within  this  unit  are  owned  privately  and 
by  the  State.  The  natural  featiu«s  found 
in  this  unit  are  Kahakuloa  and 
Honokohau. 

Maui  Bb 

The  proposed  Maui  Bb  provides 
critical  habitat  for  two  species:  Cyanea 
copelandii  ssp.  haleakalaensis  and 
Cyanea  mceldowneyi.  This  unit 
contains  a  total  of  352  ha  (872  ac)  and 
is  located  within  the  State's  Makawao 
Forest  Reserve.  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  private  owners.  The  natural  featiues 
found  in  this  unit  are  Haiku  Uka, 
portions  of  Opana  Gulch,  portions  of 
Kailua  Stream,  portions  of  Waiohiwi 
Gulch,  and  portions  of  Waikamoi 
Stream. 

Maui  Cc 

The  proposed  luiit  Maui  Cc  provides 
critical  habitat  for  one  species:  Cyanea 
hamatiflora  ssp.  hamati flora.  This  unit 
contains  a  total  of  117  ha  (290  ac).  The 
land  contained  within  this  unit  is 
owned  solely  by  a  private  owner.  The 
natural  featiues  foimd  in  this  unit  are 
portions  of  Haipuaena  Stream  and 
Puohakamoa  Stream. 

Maui  Dd 

The  proposed  Maui  Dd  provides 
critical  habitat  for  two  species:  Cyanea 
hamatiflora  ssp.  hamatiflora  and 
Cyanea  mceldowneyi.  This  unit 
contains  a  total  of  213  ha  (528  ac).  The 
land  contained  within  this  unit  is 
owned  solely  ^y  a  private  land  owner. 
The  natural  features  found  in  this  unit 
are  portions  of  Puohokamoa  Stream  and 
Haipuaena  Stream. 

Maui  Ee 

The  proposed  Maui  Ee  provides 
critical  habitat  for  one  species: 
Geranium  multiflorum.  This  unit 
contains  a  total  of  188  ha  (466  ac)  and 
is  found  in  the  State's  Koolau  Forest 
Reserve.  The  lands  contained  within 
this  unit  are  owned  by  the  State  and  a 
private  owner.  The  natural  feature 
found  in  this  unit  is  Puu  Alaea. 

Maui  Ff 

The  proposed  Maui  Ff  provides 
critical  habitat  for  one  species:  Cyanea 
hamatiflora  ssp.  hamatiflora.  This  unit 
contains  a  total  of  119  ha  (295  ac)  and 
is  found  in  the  State's  Hanawi  NAR  and 
Koolau  Forest  Reserve.  The  land 


contained  within  this  unit  is  owned  by 
the  State.  The  natural  features  found  in 
this  unit  are  portions  of  the  east 
Wailuaiki  Stream  and  portions  of  the 
Kopiliula  Stream. 

Maui  Gg 

The  proposed  Maui  Gg  provides 
critical  habitat  for  two  species:  Cyanea 
copelandii  ssp.  haleakalaensis  and 
Cyanea  mceldowneyi.  This  unit 
contains  a  total  of  177  ha  (438  ac)  and 
is  found  within  the  State's  Hanawi 
NAR.  The  land  contained  within  this 
unit  is  owned  by  the  State.  The  natural 
features  found  in  this  unit  are  western 
portions  of  Kuhiwa  Valley  and  portions 
of  Kuhiwa  Stream  and  Mukupiui 
Stream. 

Maui  Hh 

The  proposed  Maui  Hh  provides 
critical  habitat  for  two  species: 
Clermontia  samuelii  ssp.  hanaensis  and 
Cyanea  mceldowneyi.  This  unit 
contains  a  total  of  117  ha  (290  ac)  and 
is  found  in  the  State's  Hanawi  NAR.  The 
land  contained  within  this  unit  is 
owned  by  the  State.  The  natural  feature 
found  in  this  unit  is  the  eastern  portion 
of  Kuhiwa  Valley. 

Maui  li 

The  proposed  Maui  li  provides 
critical  habitat  for  one  species: 
Clermontia  samuelii.  This  unit  contains 
a  total  of  879  ha  (2,177  ac)  and  is  found 
in  the  State's  Koolau  and  Hana  Forest 
Reserves.  The  land  contained  within 
this  unit  is  owned  by  the  State.  The 
natural  feature  found  in  this  unit  is 
portions  of  the  Mokulehua  Gulch. 

Maui  Jj 

Proposed  Maui  Jj  provides  critical 
habitat  for  one  species:  Phlegmariurus 
mannii.  This  unit  contains  a  total  of  93 
ha  (230  ac)  and  is  found  in  the  State's 
Kipahulu  Forest  Reserve.  The  lands 
contained  within  this  unit  are  owned  by 
the  State.  The  natural  features  found  in 
this  unit  are  portions  of  Healani  Stream 
and  western  portions  of  Manawainui 
Valley. 

Maui  Kk 

The  proposed  Maui  Kk  provides 
critical  habitat  for  two  species: 
Phlegmariurus  mannii  and  Cyanea 
hanatiflora  ssp.  hamatiflora.  This  unit 
contains  a  total  of  144  ha  (357  ac)  and 
is  found  within  the  State's  Kipahulu 
Forest  Reserve.  The  lands  contained 
within  this  unit  are  owned  by  the  State. 
The  natural  features  found  in  this  unit 
are  northeastern  portions  of 
Manawainui  Valley,  Puu  Ahulili,  and 
Niniao. 
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Maui  U 

The  proposed  Maui  LI  provides 
critical  habitat  for  one  species: 
Geranium  arboreum.  This  unit  contains 
a  total  of  45  ha  (111  ac).  The  lands 
coptained  within  this  unit  are  owned 
■  privately.  The  natural  feature  found  in 
this  unit  is  a  portion  of  Kamehaneiki 
Gulch. 

Maui  Mm 

The  proposed  Maui  Mm  provides 
critical  habitat  for  one  species: 
Geranium  arboreum.  This  unit  contains 
a  total  of  167  ha  (413  ac)  and  is  found 
in  the  State's  Kula  Forest  Reserve.  The 
lands  contained  within  this  unit  are 
owned  by  the  State  and  private  owners. 
The  natural  features  found  in  this  unit 
are  a  portion  of  Keahuaiwi  Gulch, 
Waiakoa,  and  a  portion  of  Naalae  Gulch. 

Maui  Nn 

The  proposed  Maui  Nn  provides 
critical  habitat  for  one  species: 
Geranium  arboreum.  This  unit  contains 
a  total  of  692  ha  (1,714  ac)  and  is  found 
in  the  State's  Kula  and  Kaihikinui  Forest 
Reserves.  The  lands  contained  within 
this  unit  are  owned  by  the  State  and 
private  owrners.  The  natural  features 
found  in  this  unit  are  a  portion  of 
Kaipoioi  Gulch,  Kaonoulu,  Waiohuli, 
portions  of  Waiohuli  Gulch,  and 
Papaanui. 

Maui  Oo 

The  proposed  Maui  Oo  provides 
critical  habitat  for  one  species:  Bidens 
micrantha  ssp.  kalealaha.  This  unit 
contains  a  total  of  116  ha  (287  ac).  The 
land  contained  within  this  unit  is 
owned  by  the  State.  The  natiual  features 
found  in  this  unit  are  Kahua  and 
Kahikinui. 

Maui  Pp 

The  proposed  Maui  Pp  provides 
critical  habitat  for  one  species: 
Geranium  arboreum.  This  unit  contains 
a  total  of  113  ha  (280  ac)  and  is  found 
in  the  State's  Kula  and  Kahikinui  Forest 
Reserves.  The  lands  contained  within 
this  unit  are  owned  by  the  State  and 
private  owners.  The  natural  featiue 
found  in  this  unit  is  Kahaio. 

Maui  Qq 

The  proposed  Maui  Qq  provides 
critical  habitat  for  seven  species:  Bidens 
micrantha  ssp.  kalealaha;  Clermontia 
lindseyana,  Diellia  erecta,  Diplazium 
molokaiense,  Neraudia  sericea, 
Phlegmariurus  mannii,  and  Phyllostegia 
mollis.  This  unit  contains  a  total  of  973 
ha  (2,410  ac)  and  is  found  in  the  State's 
Kahikinui  Forest  Reserve.  The  land 
contained  within  this  unit  is  owned  by 
the  State.  The  natural  features  found  in 


this  unit  are  portions  of  Waiopai'Gulch, 
Manawainui  Gulch,  Wailaulau  Gulch, 
and  Kapuni  Gulch,  and  Kula. 

Maui  Rr 

The  proposed  Maui  Rr  provides 
critical  habitat  for  one  species: 
Alectryon  macrococcus.  This  imit 
contains  a  total  of  115  ha  (285  ac)  and 
is  found  in  the  State's  Kahikinui  Forest 
Reserve.  The  lands  contained  within 
this  unit  are  owned  by  the  State  and 
private  owners.  The  natural  features 
found  in  this  unit  are  Kula  and  portions 
of  Panini  Gulch. 

Maui  Ss 

The  proposed  Maui  Ss  provides 
critical  habitat  for  ten  species:  Alectryon 
macrococcus,  Bonamia  menziesii, 
Cenchrus  agrimonioides,  Colubrina 
oppositifolia,  Flueggea  neowawraea, 
Melicope  adscendens,  Melicope 
knudsenii,  Melicope  mucronulata, 
Spermolepis  hawaiiensis,  and 
Zanthoxylum  hawaiiense.  This  unit 
contains  a  total  of  1,924  ha  (4,766  ac), 
portions  of  which  are  found  in  the 
Kanaio  NAR.  The  land  contained  within 
this  unit  is  owned  by  the  State  and 
private  owners.  The  natural  features 
found  in  this  unit  are  Puu  Ouli, 
Maunanu,  Kalmaloo,  Luapelani,  Puu 
Mahoe,  Auwahi,  and  Kanaio. 

Maui  Tt 

The  proposed  Maui  Tt  provides 
critical  habitat  for  one  species:  Sesbania 
tomentosa.  This  unit  contains  a  total  of 
114  ha  (282  ac).  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  leased  by  the  U.S.  Department  of 
Defense  (Hawaii  Army  National  Guard) 
for  the  Kanaio  Training  Area,  and 
private  owners.  The  natural  features 
found  in  this  unit  are  Pimoe  and 
Kanaio. 

Maui  Uu 

The  proposed  Maui  Uu  provides 
critical  habitat  for  one  species:  Hibiscus 
brackenridgei.  This  unit  contains  a  total 
of  121  ha  (300  ac).  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  private  owmers.  The  natural  feature 
foimd  in  this  unit  is  Keokea. 

Maui  Vv 

The  proposed  Maui  Vv  provides  . 
critical  habitat  for  one  species:  Vigna  o- 
wahuensis.  This  unit  contains  a  total  of 
77  ha  (190  ac).  The  land  contained 
within  this  unit  is  owned  by  the  State. 
The  natural  features  found  in  this  unit 
are  Kamanamana,  a  portion  of  Kaloi, 
and  a  portion  of  Kaunauhane. 


Maui  Ww 

The  proposed  Maui  Ww  provides 
critical  habitat  for  one  species:  Flueggea 
neowawraea.  This  unit  contains  a  total 
of  133  ha  (329  ac).  The  lands  contained 
within  this  unit  are  owned  by  the  State. 
The  natural  feature  found  in  this  unit  is 
a  portion  of  the  Lualailua  Hills. 

Maui  Xx 

The  proposed  Maui  Xx  provides 
critical  habitat  for  one  species:  Ctenitis 
squamigera.  This  unit  contains  a  total  of 
60  ha  (149  ac)  and  is  found  within  the 
State's  West  Maui  Forest  Reserve.  The 
lands  contained  within  this  unit  are 
owned  by  the  State  and  private  owners. 
The  natural  features  found  in  this  unit 
are  Kahana.  portions  of  Kahanaiki 
Gulch,  Mahinahina,  and  Moomoku. 

Maui  Yy 

The  proposed  Maui  Yy  provides 
critical  habitat  for  one  species: 
Clermontia  lindseyana.  This  unit 
contains  a  total  of  1,118  ha  (2,769  ac). 
The  lands  contained  within  this  unit  are 
owned  by  the  State  and  private  ov^mers. 
The  natural  features  found  within  this 
unit  are  Kamaole,  Keauhou,  Keonenelu, 
and  Waihou  Spring. 

Maui  Zz 

The  proposed  Maui  Zz  provides 
critical  habitat  for  one  species:  Ctenitis 
squamigera.  This  unit  contains  a  total  of 
118  ha  (292  ac).  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  private  owners.  The  natural  features 
found  in  this  unit  are  portions  of 
Kanaha  Stream,  Panaewa,  and  Kuia. 

Kahoolawe  A 

The  proposed  Kahoolawe  A,  the  islet 
Puu  Koae  off  the  southern  coast  of 
Kahoolawe,  provides  critical  habitat  for 
one  species:  Sesbania  tomentosa.  This 
unit  contains  a  total  of  5  ha  (12  ac).  The 
land  contained  within  this  unit  is 
owned  by  the  State. 

Kahoolawe  B 

The  proposed  Kahoolawe  B  provides 
critical  habitat  for  one  species:  Kanaloa 
kahoolawensis.  This  unit  contains  a 
total  of  38  ha  (94  ac).  The  land 
contained  within  this  unit  is  owmed  by 
the  State.  The  natural  feature  found  in 
this  unit  is  Aleale. 

Kahoolawe  C  . 

The  proposed  Kahoolawe  C  provides 
critical  habitat  for  one  species:  Vigna  a- 
wahuensis.  This  unit  contains  a  total  of 
50  ha  (124  ac).  The  land  contained 
within  this  unit  is  owrned  by  the  State. 
The  natural  feature  found  in  this  unit  is 
a  tidal  pond. 
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Kahoolawe  D 

The  proposed  Kahoolawe  D  provides 
critical  habitat  for  one  species:  Vigna  o- 
wahuensis.  This  unit  contains  a  total  of 
114  ha  (282  ac).  The  land  contained 
within  this  unit  is  owned  by  the  State. 

EfEects  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
states,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
reconunendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modiffcation  of  cfttical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 


402.02  ds  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  fi-om  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat.  Further, 
some  Federal  agencies  may  have 
conferenced  with  us  on  proposed 
critical  habitat.  We  may  adopt  the 
formal  conference  report  as  the 
biological  opinion  when  critical  habitat 
is  designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Activities  on  lands  being  proposed  as 
critical  habitat  for  these  50  species  or 
activities  that  may  indirectly  affect  such 
lands  and  that  are  conducted  by  a 
Federal  agency,  funded  by  a  Federal 
agency  or  require  a  permit  from  a 
Federal  agency  will  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  critical  habitat,  as 
well  as  actions  on  non-Federal  lands 
that  are  not  federally  funded  or 
permitted,  will  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  affect  criticcd 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  degrade  or  destroy 
habitat  defined  as  a  primary  constituent 


element,  including  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
ungulates;  clearing,  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  (e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
nonnative  species;  and  taking  actions 
that  pose  a  risk  of  fire. 

(2)  Water  diversion  or  impoundment, 
groundwater  pumping,  or  other  activity 
that  alters  water  quality  or  quantity  to 
an  extent  that  wet  forest  or  bog 
vegetation  is  significantly  affected; 

(3)  Recreational  activities  that  degrade 
vegetation;  and 

(4)  Activities  that  may  destroy  or 
adversely  modify  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  to  the  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  any  one  of  the  50  species  is 
appreciably  reduced. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species.  Actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
are  those  that  would  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  listed 
species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  emd  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat  would  almost  always  result  in 
jeopardy  to  the  species  concerned, 
particularly  when  the  area  of  the 
proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  However,  if  occupied  habitat 
becomes  luioccupied  in  the  future,  there 
is  a  potential  benefit  from  critical 
habitat  in  such  areas. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
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their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Development  requiring  permits 
from  other  Federal  agencies  such  as 
Housing  and  Urban  Development; 

(3)  Regulation  of  grazing  and 
recreation,  and  federally  funded 
silvicultiu-e/forestry  projects  and 
research  by  the  U.S.  Department  of 
Agriculture  (Forest  Service); 

(4)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(5)  Road  construction  and 
maintenance  by,  or  funded  by.  the  U.S. 
Department  of  Transportation; 

(6)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (Hawaii  Army  National  Guard) 
on  lands  under  their  jurisdiction; 

(7)  Unexploded  ordinance  clean-up  or 
similar  activities  of  the  U.S.  Department 
of  Defense  (Navy)  or  their  contractors  on 
the  island  of  Kahoolawe; 

(8)  Federally  funded  importation  of 
alien  species  for  research,  agriculture, 
and  aquiculture,  and  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agricultiu^; 

(9)  Regulation  of  activities  affecting 
point  soiu-ce  pollution  discharges  into 
waters  of  the  United  States  by  the 
Environmental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act.; 

(10)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(11)  Installation  and  maintenance  of 
U.S.  Coast  Guard  navigational  aids; 

(12)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(13)  Construction  activities  by  the 
U.S.  Department  of  Interior  (National 
Park  Service);  and 

(14)  Activities  not  mentioned  above 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service,  Natural  Resources  Conservation 
Service),  Department  of  Defense, 
Department  of  Transportation, 
Department  of  Energy,  Department  of 
Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration)  or  any 
other  Federal  agency. 

All  lands  designated  as  critical  habitat 
are  within  the  geographical  area 
occupied  by  these  species.  Thus,  we 
consider  all  critical  habitat  proposed  in 
this  rule  to  be  occupied.  Federal 


agencies  already  consult  with  us  on 
activities  in  areas  currently  occupied  by 
the  species  or  if  the  species  may  be 
affected  by  the  action  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
Because  of  this,  we  do  not  expect  any 
additional  project  modifications  or 
restrictions  or  anticipate  additional 
regulatory  protection  will  result  from 
critical  habitat  designation. 

U  you  have  questions  regarding 
whether  specific  activities  may  affect  or 
will  constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  general  inquiries  regarding 
prohibitions  and  permits,  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.E.  11th  Ave.,  Portland,  Oregon 
97232-4181  (telephone  503-231-2063; 
facsimile  503-231-6243). 

Consideration  of  Economic  and  Other 
Relevant  Impacts 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

We  will  conduct  the  economic 
analysis  for  this  proposal  prior  to  a  final 
determination.  When  the  draft  economic 
analysis  is  completed,  we  will  announce 
its  availability  with  a  notice  in  the 
Federal  Register,  and  we  will  have  a 
comment  period  for  30  days  at  that  time 
to  accept  comments. 

We  will  utiUze  the  final  economic 
analysis,  and  take  into  consideration  all 
comments  and  information  regarding 
economic  or  other  impacts  submitted 
during  the  public  comment  period  and 
any  public  hearings,  if  requested,  to 
make  final  critical  habitat  designations. 
We  may  exclude  areas  from  critical 
habitat  upon  a  determination  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  such  areas  as  part 
of  critical  habitat;  however,  we  cannot 
exclude  areas  frt)m  critical  habitat  when 
such  exclusion  will  result  in  the 
extinction  of  the  species. 


Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule. 

In  this  proposed  rule,  we  do  not 
propose  to  designate  critical  habitat  on 
the  private  lands  within  Waikamoi  and 
Kapunakea  Preserves,  Puu  Kukui 
Watershed  Management  Area,  and  on 
the  State  lands  in  the  upper  areas  of 
Hanawi  Natural  Area  Reserve  because 
these  areas  are  permanently  dedicated 
to  conservation  and  managed  to  address 
the  threats  to  the  plant  species  at  issue. 
We  believe  that  these  areas  are  not  in 
need  of  special  management 
considerations  or  protection  and, 
therefore,  do  not  meet  the  definition  of 
critical  habitat  in  the  Act.  Since  we  do 
not  believe  these  areas  meet  the 
definition  of  critical  habitat,  critical 
habitat  is  not  proposed  for  the  four 
species  that  are  only  found  in  Waikamoi 
Preserve  and/or  Haleakala  National  Park 
{Argyroxiphium  sandwjcense  ssp. 
macrocephaJum,  Melicope  balloui, 
Melicope  ovalis,  and  Schiedea 
haleakalensis).  However,  we  are 
specifically  soliciting  comments  on  the 
appropriateness  of  this  approach. 

The  Service  also  invites  comments 
from  the  public  that  provide 
information  on  whether  lands  within 
proposed  critical  habitat  are  currently 
being  managed  to  address  conservation 
needs  of  these  listed  plants.  As  stated 
earlier  in  this  proposed  rule,  if  we 
receive  information  that  any  of  the  areas 
proposed  as  critical  habitat  are 
adequately  managed,  we  may  delete 
such  areas  from  designation  in  the  final 
rule,  because  they  would  not  meet  the 
definition  in  section  3(5)(A)(i)  of  the 
Act.  In  determining  adequacy  of 
management,  we  must  find  that  the 
management  effort  is  sufficiently  certain 
to  be  implemented  and  effective  so  as  to 
contribute  to  the  elimination  or 
adequate  reduction  of  relevant  threats  to 
the  species. 

In  determining  whether  an  action  is 
likely  to  be  implemented,  we  will 
generally  consider  the  following: 

•  Whether  or  not  a  management  plan 
or  agreement  exists  which  specifies  the 
management  actions  being 
implemented,  or  if  to  be  implemented, 
the  schedule  for  implementation; 

•  Whether  there  are  responsible 
party(ies)  and  funding  source(s)  or  other 
resources  necessary  to  implement  the 
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actions,  with  a  high  level  of  assurance 
that  the  funding  will  be  provided;  and 

•  The  authority  and  long-term 
commitment  of  the  party{ies)  to  the 
agreement  or  plan  to  implement  the 
management  actions,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands. 

In  determining  whether  an  action  is 
likely  to  be  effective,  we  would 
generally  consider  whether  or  not  the 
plan  is  specific  concerning  the  threats  to 
be  addressed  by  the  management 
actions:  whether  such  actions  have  been 
successful  in  the  past;  whether  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  whether 
adaptive  management  principles  have 
been  incorporated  into  the  plan. 

We  are  aware  that  the  State  of  Hawaii 
and  some  private  landowners  are 
considering  the  development  and 
implementation  of  land  management 
plans  or  agreements  that  may  promote 
the  conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  island  of  Maui.  We  are 
soliciting  comments  in  this  proposed 
rule  on  whether  current  land 
management  plans  or  practices  applied 
within  the  areas  proposed  as  critical 
habitat  provide  for  the  conservation  of 
the  species  by  adequately  addressing  the 
threats.  We  are  also  soliciting  comments 
on  whether  future  development  and 
approval  of  conservation  measures  (e.g., 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  be  excluded  from 
critical  habitat  and  if  so,  by  what 
mechanism. 

In  addition,  we  are  seeking  comments 
on  the  following: 

(1)  The  reasons  why  critical  habitat 
for  any  of  these  species  is  prudent  or  not 
prudent  as  provided  by  section  4  of  the 
Act  and  50  CFR  424.12(a)(1),  including 
whether  the  benefits  of  designation 
would  outweigh  any  threats  to  these 
species  due  to  designation; 

(2)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  any  of  these 
species,  as  critical  habitat  is  defined  by 
section  3  of  the  Act  (16  U.S.C.  1532(5)); 

(3)  Specific  information  on  the 
amoimt  and  distribution  of  habitat  for 
Acaena  exigua,  Alectryon  macrococcus, 
Argyroxipbium  sandwicense  ssp. 
macrocephalum,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clermontia  lindseyana, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Clermontia  samuelii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  copelandii  ssp.  baleakalaensis, 
Cyanea  glabra,  Cyanea  grimesiana  ssp. 


grimesiana,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Cyanea  lobata,  Cyanea 
mceldowneyi,  Cyrtandra  munroi,  Diellia 
erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggea  neowawraea.  Geranium 
arboreum.  Geranium  multiflorum, 
Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens. 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis,  Lysimachia  lydgatei, 
Mahscus  pennatiformis,  Melicope 
adscendens,  Melicope  balloui,  Melicope 
knudsenii,  Melicope  mucmnulata, 
Melicope  ovalis,  Neraudia  sericea, 
Peucedanum  sandwicense, 
Phlegmariurus  mannii,  Phyllostegia 
mollis,  Plantago  princeps,  Platanthera 
holochila,  Pteris  lidgatei,  Remya 
mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis.  Sesbania  tomentosa, 
Spennolepis  hawaiiensis, 
Tetramolopium  capillare,  Vigna  o- 
wahaensis,  and  Zanthoxylum 
hawaiiense,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including  any  impacts  on  small  entities 
or  families;  and 

(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  50  plant 
species  such  as  those  derived  bom  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
birding,  enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
adnainistrative  costs). 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods. 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P.O.  Box  50088,  Honolulu.  HI  96850- 
0001. 

2.  If  you  would  like  to  submit 
comments  by  e-mail 
(mandk_crithab_pi^fws.gov),  please 
submit  e-mail  comments  as  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  encryption.  Please 
include  "Attn:  RIN  1018-AH70"  and 
your  name  and  retxim  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our  Pacific 


Islands  Office  at  phone  niunber  808/ 
541-3441.  Please  note  that  the  e-mail 
address  will  be  closed  out  at  the 
termination  of  the  public  comment 
period. 

3.  You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  300  Ala  Moana  Blvd.,  Room  3-122, 
Honolulu,  HI. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  pubUc  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1.  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least -three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assiunptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
yoiu'  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 


including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  document? 
(5)  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 
Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
NW..  Washington,  DC  20240.  You  may 
e-mail  your  comments  to  this  address: 
Execsec@ios.doi.gov. 


Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  action  was  submitted  for 
review  by  the  Office  of  Management  and 
Budget  (0MB).  We  are  in  the  process  of 
preparing  an  economic  analysis  to 
determine  the  economic  consequences 
of  designating  the  specific  areas 
identified  as  critical  habitat.  If  our 
economic  analysis  reveals  that  the 
economic  impacts  of  designating  any 
area  as  critical  habitat  outweigh  the 
benefits  of  designation,  we  may  exclude 
those  areas  from  consideration,  unless 
such  exclusion  will  result  in  the 
extinction  of  the  species. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act  at  this  time,  we  do  not  believe  this 


rule  will  have  an  aimual  economic 
effect  of  $100  million  or  adversely  affect 
an  economic  sector,  productivity,  jobs, 
the  environment,  or  other  units  of 
govenmient.  Therefore  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  Executive  Order 
12866  is  required. 

The  50  plants  were  listed  as 
endangered  or  threatened  species 
between  the  years  1991  and  1999,  The 
areas  proposed  for  critical  habitat  are 
cvurently  occupied  by  one  or  more  of 
these  species.  Under  section  7  of  the 
Act,  critical  habitat  may  not  be 
destroyed  or  adversely  modified  by  a 
Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  6). 


Table  6.— Impacts  of  Critical  Habitat  Designation  for  50  Plants  From  Maui  and  Kahoolawe 


Categories  of  activities 


Federal  activrties 
protentially  affected  2. 


Private  or  other  non- 
Federal  activities  po- 
tentially affected  3. 


Activities  potentially  affected  by  species  listing  only 


Activities  conducted  by  tfie  Army  Corps  of  Engineers,  Department  of  Transportation,  Depart- 
ment of  Defense,  Department  of  Agriculture,  Environmental  Protection  Agency,  Federal 
Emergency  Management  Agency,  Federal  Aviation  Administration,  Federal  Communi&- 
tions  Commission,  Department  of  Interior. 

Activities  that  require  a  Federal  action  (permit,  authorization,  or  funding)  and  may  remove  or 
destroy  habitat  for  these  plants  by  mechanical,  chemical,  or  other  means  (e.g.,  over- 
grazing, clearing,  cutting  native  live  frees  and  shrubs,  water  diversion,  impoundment, 
groundwater  pumping,  road  building,  mining,  herbicide  application,  recreational  use  etc.) 
or  appreciably  decrease  habitat  value  or  quality  through  indirect  effects  (e.g.,  edge  effects, 
invasion  of  exotic  plants  or  animals,  fragmentation  of  habitat). 


Additional  activities 

potentially  affected  by 

critical  habitat 

designation ' 


None. 


None 


1  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  bv  list- 
ing the  species.  ' 

2  Activities  Initiated  by  a  Federal  agency. 

3  Activities  Initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Section  7  also  requires  Federal  agencies 
to  ensure  that  they  do  not  jeopardize  the 
continued  existence  of  the  species. 
Based  on  our  experience,  due  to  the 
limited  number  of  individuals  and 
populations,  and  limited  range,  we 
conclude  that  any  Federal  action  or 
authorized  action  that  could  potentidly 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  for  any  of  these 
50  species  would  also  likely  cause 
"jeopardy"  to  that  species.  Accordingly, 
the  designation  of  currently  occupied 
areas  as  critical  habitat  would  not  have 
any  additional  incremental  impacts  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  Non-Federal 
persons  that  do  not  have  a  Federal 
involvement  in  their  actions  are  not 
restricted  by  the  designation  of  crifical 
habitat. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  the  50  plant 
species  since  their  listing  between  1991 
and  1999.  The  prohibition  against 
adverse  modification  of  critical  habitat 
would  not  be  expected  to  impose  any 
additional  restrictions  to  those  that 
currently  exist  because  all  proposed 
critical  habitat  is  cxurently  occupied. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  from  critical 


habitat  designation  will  have  any 
incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  imder  Regulatory 
Planning  and  Review  above,  this  nde  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  currently  in 
existence.  As  indicated  on  Table  5  (see 
"Methods  for  Selection  of  Areas  for 
Proposed  Critical  Habitat  Designations") 
we  have  designated  property  owned  by 
Federal  and  State  governments,  and 
private  property. 
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Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Development  on  private  or  State 
lands  requiring  permits  from  other 
Federal  agencies  such  as  Housing  and 
Urban  Development; 

(3)  Federjilly  funded  silvicultiue/ 
forestry  projects  and  research  and 
research  by  the  U.S.  Department  of 
Agricultine  (Forest  Service); 

(4)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(5)  Road  construction  and 
maintenance  by,  or  funded  by,  the  U.S. 
Department  of  Transportation; 

(6)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (Hawaii  Army  National  Guard) 
on  lands  under  their  jurisdiction; 

(7)  Unexploded  ordnance  clean-up  or 
similar  activities  of  the  U.S.  Department 
of  Defense  (Navy)  or  their  contractors  on 
the  island  of  Kahoolawe; 

(8)  Federally  funded  importation  of 
alien  species  for  research,  agricultiue, 
and  aquiculture,  and  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agriculture; 

(9)  Regulation  of  activities  affecting 
point  source  pollution  discharges  into 
waters  of  the  United  States  by  the 
Environmental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act; 

(10)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(11)  Installation  and  maintenance  of 
U.S.  Coast  Guard  navigational  aids; 

(12)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(13)  Activities  not  mentioned  above 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service,  Natural  Resources  Conservation 
Service),  Department  of  Defense, 
Department  of  Transportation, 
Department  of  Energy,  Department  of 
Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration)  or  any 
other  Federal  agency. 

Many  of  these  activities  authorized  or 
funded  by  Federal  agencies  within  the 
proposed  critical  habitat  areas  are 
carried  out  by  small  entities  (as  defined 
by  the  Regulatory  Flexibility  Act) 
through  contract,  grant,  permit,  or  other 
Federal  authorization.  As  discussed  in 
section  1  above,  these  actions  are 


currently  required  to  comply  with  the 
protections  of  the  Act  that  are  triggered 
by  listing,  such  as  avoiding  jeopardy  to 
these  species,  and  the  designation  of 
critical  habitat  is  not  anticipated  to  have 
any  additional  effects  on  these 
activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  State  restrictions  concerning 
take  of  listed  threatened  or  endangered 
plant  species  remain  in  effect,  and  this 
rule  would  impose  no  additional 
restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)). 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Fedenil,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  only 
be  affected  to  the  extent  that  any  Federal 
agency  that  funds,  permits  or  other 
authorized  activities  must  ensure  that 
their  actions  will  not  adversely  affect 
the  critical  habitat.  However,  as 
discussed  in  section  1 ,  these  actions  are 
currently  subject  to  equivalent 
restrictions  through  the  listing 
protections  of  the  species,  and  no 
further  restrictions  are  anticipated. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 


will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  these  50  plant 
species.  We  do  not  anticipate  that 
property  values  will  be  affected  by  the 
critical  habitat  designations. 
Landowners  in  areas  that  are  included 
in  the  designated  critical  habitat  will 
continue  to  have  opportunity  to  utilize 
their  property  in  ways  consistent  with 
State  law  and  with  the  continued 
survival  of  the  plant  species. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by  the  50 
plant  species  would  have  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designations  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  planning  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
plant  species. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act,  as 
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amended.  A  notice  outlining  our  reason 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 
1983  (48  FR  49244).  This  proposed  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  enviromnent. 

Govemment-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  understand  that  Federally 
recognized  Tribes  must  be  related  to  on 
a  Govemment-to-Govemment  basis.  The 
1997  Secretarial  Order  on  Native 
Americans  and  the  Act  clearly  states 
that  Tribal  lands  should  not  be 
designated  unless  absolutely  necessary 
for  the  conservation  of  the  species. 
According  to  the  Secretarial  Order, 
"Critical  habitat  shall  not  be  designated 
in  an  area  that  may  impact  Tribal  trust 
resources  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Services 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 

We  determined  that  no  Tribal  lands 
are  essential  for  the  conservation  of  the 
plant  species  discussed  in  this  proposed 
ruler  because  they  do  not  support 
populations  or  suitable  habitat. 
Therefore,  we  are  not  proposing  to 


designate  critical  habitat  for  these 
species  on  Tribal  lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements.  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  tide 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entries  for 
Alectryon  macrococcus,  Bidens 
micrantha  ssp.  kalealaha,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Clermontia 
lindseyana,  Clermontia  oblongifolia  ssp. 


mauiensis,  Clermontia  samuelii, 
Colubrina  oppositifolia,  Cyanea 
copelandii  ssp.  haleakalaensis,  Cyanea 
glabra,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Cyanea  lobata,  Cyanea 
mceldowneyi,  Cyrtandra  munroi, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggea  neowawraea,  Geranium 
arboreum,  Geranium  multiflonim, 
Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis,  Lysimachia  lydgatei, 
Mariscus  pennatiformis,  Melicope 
adscendens,  Melicope  knudseniff 
Melicope  {=Pelea)  mucronulata, 
Neraudia  sericea,  Peucedanum 
sandwicense,  Phyllostegia  mollis, 
Plantago  princeps,  Platanthera 
holochila,  Remya  mauiensis,  Sanicula 
purpurea,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis, 
Tetramolopium  capillare,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense  under  "FLOWERING 
PLANTS"  and  Ctenitis  squamigera, 
Diellia  erecta,  Diplazium  molokaiense, 
Phlegmariurus  (=Lycopodium, 
=Huperzia)  mannii,  and  Pteris  lidgatei 
under  "FERNS  AND  ALLIES"  to  read  as 
follows: 

§  1 7.1 2    Endangered  and  ttireatened  plants. 

***** 

(h)  *  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family  name 


Status      When  listed 


Critical 
habitat 


Special 
mies 


Flowering  Plants 


Alectryon 
macrococcus. 


Mahoe U.S.A.(HI) 


Saptndaceae 


487  17.96(a) 


NA 


Bidens  micrantha  Ko'oko'olau  U.S.A.(HI)  Asteraceae 

ssp.  I<alealaha. 


467  17.96(a) 


NA 


Bonamia  menziesii  ..    None  U.S.A.(HI) 


Convolvulaceae 


559  17.96(a) 


Cenchrus  Kamanomano  U.S.A.(HI)  Poaceae  E 

agrimonioides.  (=Sandbur,  agri- 

mony). 


592 


17.96(a) 


NA 


NA 


Centaurium 
sebaeoides. 


AwiwI  U.S.A.(HI) 


Gentianaceae 


448 


17.96(a) 


NA 


Clermontia 
lindseyana. 


Ohawai  U.S.A.(HI) 


Campanulaceae 


467 


17.96(a) 


NA 
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Species 


Scientific  name  Common  name 


Historic  range  Family  name  Status      When  listed         ^^J^J  ^^f 


Clermontia  Oha  wai  U.S.A.(HI)  Campanulaceae  E 

oblongifolia  ssp. 
mauiensis. 


466  17.96(a) 


NA 


Clermontia  samuelii       Oha  wai  U.S.A.(HI)  Campanulaceae 


666  17.96(a) 


NA 


Colubrina 
oppositifolia. 


Kauila U.S.A.(HI)  Rhamnaceae  E 


532  17.96(a) 


NA 


Cyanea  copelandii        Haha 
ssp 
haleakalaensis. 


U.S.A.(HI)  Campanulaceae 


666  17.96(a) 


Cyanea  glabra 


Haha  U.S.A.(HI) 


Cyanea  gnmesiana       Haha  U.S.A.(HI) 

ssp.  grimesiana. 


Cyanea  hamatiflora       Haha  U.S.A.(HI)  Campanulaceae  E 

ssp.  hamatiflora. 


Campanulaceae  ... 

.  E 

666 

17.96(a) 

* 

Campanulaceae  ... 

* 

,  E 

* 

592 

17.96(a) 

• 

Campanulaceae  ... 

* 

..  E 

* 

666 

17.96(a) 

NA 


NA 


NA 


NA 


Cyanea  lobata  Haha  U.S.A.(HI)  Campanulaceae  E 

***** 

Cyanea  mceldowneyi    Haha  U.S.A.(HI)  Campanulaceae  E 


Cyrtandra  munroi Ha'iwale 


U.S.A.(HI)  Gesneriaceae  E 


467  17.96(a)  NA 

467  17.96(a)  NA 

•  * 

467  17,96(a)  NA 


Dubautia  plantaginea    Na'ena'e 
ssp.  humilis 


U.S.A.(HI)  Asteraceae 


Flueggea 
neowawraea. 


Mehamehame  , U.S.A.(HI)  Euphorbiaceae 


Geranium  arboreum      Hawaiian  red-flow-       U.S.A.(HI)  Geraniaceae  E 

ered  Geranium. 

Geranium  Nohoanu  U.S.A.(HI)  Geraniaceae  E 

multiflorum. 


666 

17.96(a) 

NA 

• 

* 

559 

17.96(a) 

NA 

• 

* 

465 

17.96(a) 

NA 

467 

17.96(a) 

NA 

Hedyotis  coriacea  ....    Kio'ele U.S.A.(HI)  Rubiaceae  E 

***** 
Hedyotis  mannii Pilo .'. U.S.A.(HI)  Rubiaceae  E 


467  17.96(a) 


480  17.96(a) 


NA 


NA 


Hesperomannia  None  U.S.A.(HI)  Asteraceae  E 

artxjrescens. 
Hesperomannia  None  U.S.A.(HI)  Asteraceae  E 

arbuscula. 


Hibiscus  Ma'o  hau  hele U.S.A.(HI) 

brackenridgei. 


Malvaceae 


Ischaemum  byrone  ..    Hilo  ischaemum U.S.A.(HI)  Poaceae 


536  17.96(a)  NA 

448  17.96(a)  NA 


559  17.96(a) 


532  17.96(a) 


NA 


NA 
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Species 


Scientific  name  Common  name 


Kanaloa 
kahoolawensis. 


Lipochaeta 
kamolensis. 


Kobe  malama  U.S.A.(HI) 

malama  o  kanaloa. 


Fabaceae 


Nehe 


U.S.A.(HI)  Asteraceae  E 


Lysimachia  lydgatei       None  U.S.A.(HI)  Primulaceae E 

•  •  .  . 

None  U.S.A.(HI)  Cyperaceae  E 


Mariscus 
pennatiformis. 


Melicope 
adscendens. 


Alani 


U.S.A.(HI)  Rutaceae 


Melicope  knudsenii  ..    Alani U.S.A.(HI) 


Rutaceae 


Melicope  {=  Pelea)  ..    Alani 
mucronulata) 


U.S.A.(HI) Rutaceae  E 


Neraudia  sericea  None U.S.A.(HI)  Urticaceae  E 

*  . 

Peucedanum                Makou U.S.A.(HI)  Apiaceae T 

sandwicense. 

•  •                               .  . 

Phyllostegia  mollis  ...    None  U.S.A.(HI)  Umiaceae  E 

* 

Plantago  princeps  ....    Laukahi  kuahiwi U.S.A.(HI)  Plantaginaceae E 

Platanthera  holochila     None  U.S.A.(HI)  Orchidaceae  E 

* 

Remya  mauiensis  ....    Maui  remya U.S.A.(HI)  Asteraceae  E 

Sanicula  purpurea  ...    None  U.S.A.(HI)  Apiaceae E 

•                               •  *                               .          .  * 

Sesbania  tomentosa     Ohai  U.S.A.(HI)  Fabaceae E 

*  «                               •  . 

None  U.S.A.(HI)  Apiaceae E 


Spermolepis 
hawaiiensis. 


Tetramolopium 
capillare. 


Pamakani 


U.S.A.(HI)  Asteraceae  E 


Vigna  o-wahuensis  ..    None  U.S.A.(HI) 


Fabaceae 


Zanthoxylum 
hawaiiense. 


Ferns  and  Allies 


A'e 


U.S.A.(HI)  Rutaceae  E 


Ctenitis  squamigera      Pauoa  U.S.A.(HI) 


Dryoptendaceae 


Diellia  erecta Asplenium-leaved         U.S.A.(HI)  Aspleniaceae  E 

diellia. 


17.96(a) 


467  17.96(a) 


467 
559 


559 

* 

532 


17.96(a) 
17.96(a) 


565  17.96(a) 


530 

17.96(a) 

• 

467 

17.96(a) 

• 

559 

17.96(a) 

• 

530 

17.96(a) 

448  17.96(a) 


559 
592 

17.96(a) 
17.96(a) 

• 

413 

17.96(a) 

*   - 

592 

17.96(a) 

* 

559 

17.96(a) 

• 

559 

17.96(a) 

555  17.96(a) 


17.96(a) 
17.96(a) 


553  17.96(a) 

559  17.96(a) 


Historic  range  Family  name  Status      When  listed         Critical  Special 

habitat  rules 


NA 

NA 

NA 
NA 

NA 

NA 
NA 

NA 
NA 

NA 


NA 
NA 


NA 
NA 
NA 
NA 

NA 

NA 
NA 


NA 
NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family  name 


Status      When  listed 


Critical 
habitat 


Special 
mies 


Diplazium  None  U.S.A.(HI)  Aspleniaceae  E 

molokaiense. 


553  17.96(a) 


NA 


Phlegmariums  Wawae'iole  U.S.A.(HI)  Lycopodiaceae  E 

(Lycopodium, 
=Huper2ia)  mannii. 


467  17.96(a) 


NA 


Pteris  lidgatei None  U.S.A.(HI)  Adiantaceae E 


553  17.96(a) 


NA 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7,    - 
2000,  add  introductory  text  to  paragraph 
(a)(l)(i),  add  paragraph  (a)(l)(i)(C)  and 
(a)(l)(i)(D),  and  revise  paragraphs 
(a)(l)(ii)(A)  and  (a)(l)(ii)(B)  to  read  as 
follows: 

§  1 7.96  Critical  habitat— plants. 

(a)  *   *   * 

(D*   *   * 

(i)  Maps  and  critical  habitat  unit 
descriptions.  The  following  sections 


contain  the  legal  descriptions  of  the 
critical  habitat  units  designated  for  each 
of  the  Hawaiian  islands.  Existing 
features  and  structures  within  proposed 
areas,  such  as  buildings,  roads, 
aqueducts,  telecommunication 
equipment,  arboreta  and  gardens,  heiaus 
(indigenous  place  of  worship,  shrine), 
and  other  man-made  featiu^s,  do  not 
contain,  and  are  not  likely  to  develop, 
the  constituent  elements  described  for 
each  species  in  paragraphs  (a)(l)(ii)(A) 
and  (a)(l)(ii)(B)  of  this  section. 


Therefore,  these  features  or  structures 
are  not  included  in  the  critical  habitat 
designation. 

***** 

(C)  Maui.  Critical  habitat  units  are 
described  below.  Coordinates  are  in 
UTM  Zone  4  with  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83).  The  following  map  shows  the 
general  locations  of  the  52  critical 
habitats  units  designated  on  the  island 
of  Maui. 

Note:  Map  Follows: 


^  tay  Mami 


Hawaiian  Itlanda 


0 


/\/  Major  Roads 
/\/coa«tline 


Kahoolawe 


Iilands  of 
Maui  and  Kahoolawe 

General  Locationi  of 
Unili  for  SO  Species  of  Plants 
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Critical  Habitat  Maui  A  (49  ha;  121  ac)        Oitical  Habitat  Maui  B  (67  ha;  166  ac) 


Unit  consists  of  the  following  seven 
boimdary  points  and  the  intermediate 
coastline:  750633,  2326772;  750456, 
2326683; 750130,  2326703;  749888, 
2326884; 749886,  2327030;  749750, 
2327258; 749774,  2327433. 

Note:  Map  follows: 


-v.    ^^ 


V) 


Island  of  Mani 

I  ^^^  Proposed 

Critical  Habitat  Area 

/V  Elevation 

(1.000-ft  contoun) 

/X/Coafrtline 


Unit  consists  of  the  following  nine 
boundary  points  and  the  intermediate 
coastline:  751694,  2325923;  751701, 
2325885; 751529, 2325612;  751186, 
2325473;  750835,  2325553;  750612, 
2325770; 750532, 2326078;  750587, 
2326375; 750748, 2326531. 

Note:  Map  follows: 


^\ 


\\ 


Island  of  Mani 

L^  Proposed 

C^tical  Habitat  Area 

/\/ Elevation 

(1,000-fLcontom) 

/\/Coa«tiine 


Critical  Habitat  Maui  C  (144.1  ha;  357.3 
ac) 

Area  consists  of  the  following  seven 
points  and  intermediate  coastline:  Start 
approximately  at  the  coastline  at  UTM 
coordinate  754097,  2324739;  753959, 
2324610;  753471,  2324616;  753034, 
2325110;  752505,  2325093;  751841, 
2325621; 751777,  2325920. 
NOTE:  Map  follows: 


Made 


Padlc 
Oe*an 


i  M     J 


.^ 


A 


■7 


)  s 


t 


Ji 


Island  of  Mani 

I  '^'^  Proposed 

Critical  Habitat  Area 

/\/Elevitioo 

(l.OOO-ft.  contoun) 

/\/Coa«flinc 
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Critical  Habitat  Maui  D  (45  ha;  111  ac)         Critical  Habitat  Maui  E  (79  ha;  194  ac)         Critical  Habitat  Maui  F  (61  ha;  150  ac) 


Unit  consists  of  the  following  nine 
boundary  points  and  the  intermediate 
coasdine:  755603,  2323416;  755458, 
2323375;  755192,  2323407;  755029, 
2323524; 755023, 2323623;  754989, 
2323720;  754905, 2323851;  754823, 
2323887; 754754. 2323893. 
NOTE:  Map  follows: 


MmidD   « 


Pacife 

Oc0an 


IilandafMani 

i     'I  Proposed 

Cntical  Habitat  Area 

/V  ElBvation 

(l.OOO-fLcontourg) 

/^V^  Coastline 


Unit  consists  of  the  following  eight 
boundary  points  and  the  intermediate 
coastline:  757806,  2319806;  757685, 
2319625; 757377,  2319478;  756960, 
2319544;  756704,  2319914; 756704, 
2320323; 756970, 2320617;  757205, 
2320672. 
NOTE:  Map  follows: 


MadE 


Iiland  of  Mani 

i  WL  PioDoaed 

Ciitkal  Habitat  Area 

/\/  Elevation 

(1.000-fL  contoutB) 

/\/CoagtlinB 


Unit  consists  of  the  following  seven 
boundary  points  and  the  intermediate 
coastline:  758780,  2318541;  758624. 
2318378; 758239,  2318333;  757873, 
2318527; 757741, 2318914;  757835, 
2319306;  758062,  2319448. 

Note:  Map  follows: 


MmdF 


Iiland  of  Mani 

\  '■■"%  Proposed 

Critical  Habitat  Area 

/A/ Elevation 

(1.000-ftcontoura) 

/^\/ Coastline 
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Critical  Habitat  Maui  G  (1  ha;  2  ac) 

Unit  consists  of  the  entire  island, 
located  at  UTM  coordinate  794211, 
2310986. 

Note:  Map  follows: 


Critical  Habitat  Maui  H  (42  ha;  104  ac)        Critical  Habitat  Maui  I  (0.1  ha;  0.3  ac) 

Unit  consists  of  the  following  five 
boundary  points  and  the  intermediate 
coastline:  798775,  2308545;  798511, 
2308422;  798109,  2308552;  797895, 
2308879;  797900,  2309107. 

Note:  Map  follows: 


Unit  consists  of  the  entire  island, 
located  at  UTM  coordinate  800254, 
2305748. 

Note:  Map  follows: 


MmuH 


Iifauid  of  Mud 

I  A":?i  Proposed 

Ctitical  Habitat  Area 

/\/ Elevation 

(1,000-fL  contours) 

/A/Coasfline 


Mud  I 


A 


Ifland  ofMani 

i     •  1  Proposed 

Ctibcal  Habitat  Area 

/\/  Elevation 

(1.000-ftcontoin) 
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Critical  Habitat  Maui  J  (63  ha;  157  ac) 

Unit  consists  of  the  following  six 
boimdary  points  and  the  intermediate 
coastline:  802363,  2305610;  802394, 
2305272;  802072,  2304901;  801579, 
2304862;  801251. 2305132; 801206, 
2305331. 

Note:  Map  follows: 


Critical  Habitat  Maui  K  (61  ha;  150  ac) 

Unit  consists  of  the  fgllowing  twelve 
boiuidary  points  and  the  intermediate 
coasMine:  808655,  2303467;  808652, 
2303423; 808501,  2303430; 808499, 
2303256;  808577,  2303146;  808506. 
2303006; 808369.  2302880;  808087. 
2302805; 807783,  2302870;  807561. 
2303089;  807460.  2303384;  807518. 
2303589. 

Note:  Map  follows: 


Critical  Habitat  Maui  L  (50  ha;  124  ac) 

Unit  consists  of  the  following  nine 
boundary  points  and  the  intermediate 
coastline:  811990,  2301607;  811819, 
2301595; 811486,  2301731;  811327. 
2302067;  811331,  2302315; 811456. 
2302318;  811455.  2302431;  811419, 
2302481;  811458,  2302548. 

Note:  Map  follows: 


MaiL 


Iiland  of  Maid 

i  -^^^  Proposed 

Critical  Habitat  Area 

/\/ Eievatioii 

(1.000-fL  contours) 

/VCoaBdine 
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Critical  Habitat  Maui  M  (14.3  ha;  35.7 
ac) 

Unit  consists  of  the  following  eight 
boimdary  points  and  the  intermediate 
coastline:  814158,  2297468;  814095, 
2297500; 814187, 2297634; 814242, 
2297672;  814116,  2297928;  814198, 
2297932;  814268,  2297968;  814303, 
2298064. 

Note:  Map  follows: 


Critical  Habitat  Maui  N  (115  ha;  284  ac)      Critical  Habitat  Maui  O  (278  ha;  688  ac) 


Unit  consists  of  the  following  nine 
boundary  points:  786248,  2282907; 
786554, 2282957;  786936,  2282772 
787107, 2282321; 786893,  2281864 
786401, 2281705;  785985.  2281950 
785844. 2282345;  785967.  2282728. 

Note:  Map  follows: 


MatdM 


IiUnd  of  Mani 

^^^  Proposed 

Critical  Habitat  Area 

/\/ Elevation 

(1.000-ft.  contonrs) 

/\/ Coastline 


Islaad  of  Maui 

L^^  Proposed 

Cntical  Habitat  Area 

Elevation 
(l.OOO-fL  contoun) 

/\/Coa«tline 


Unit  consists  of  the  following  eight 
boundary  points:  771668,  2295517; 
772176. 2295586; 772539,  2295263; 
772790.  2293479;  772527,  2293084; 
772026. 2292986; 771623. 2293297; 
771351.2295136. 

Note:  Map  follows: 


MmdO 


Island  of  Maui 

I    iJ  Pronoaed 

Critical  Habitat  Area 

/\/ Elevation 

(1.000-fl  contoun) 

yA/Coasfline 
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Critical  Habitat  Maui  P  (58  ha;  144  ac) 

Unit  consists  of  the  following  thirteen 
boundary  points:  748750,  2315870; 
748926, 2315818; 749219. 2315615; 
749336,  2315565;  749244,  2315410; 
748854, 2315265; 748457, 2315426; 
748247. 2315790;  748306,  2316197; 
748486. 2316360; 748551, 2316304; 
748584,2316209:748668,2316115. 

Note:  Map  follows: 


^^ 


MmdP 


A      L----^ 


bland  of  Maui 

i  "■'"'•^^i  Proposed 

Critical  Habitat  Area 

/\/Efcvatioii 

(1.000-ft  contotn) 

/\/CoaHflinc 


Critical  Habitat  Maui  Q  (2.338  ha;  5,791 
ac) 

Unit  consists  of  the  following  sixty- 
five  boundary  points:  750771,  2312124; 


750790, 2311697 
751367, 2310653 
753695.  2310630 
755091, 2312174 
756008,  2311720 
755248.2310771 
754315, 2310226 
755940, 2308099 
755825,  2307180 
754741,2307185 
753983, 2307802 
753129. 2308088 
753261. 2308676 
752695, 2309644 
750598.  2309792 
750439,  2309356 
750320, 2308277 
751915, 2307054 
752165, 2306253 
751845, 2305755 
751556, 2304475 
750736, 2304202 
750289, 2305559 
750805,  2306520 
749314,  2307195 
748814,  2307874 
748949,  2308977 
749218,  2309383 
748997,  2310228 
749876,  2310977 
749540, 2311646 
749873,  2312535 


750578, 2311354 
752118,2310799 
754534, 2311735 
755559, 2312225 
755784, 2311189 
754859, 2310651 
755033, 2308654 
756110.  2307598 
755406, 2307098 
754188, 2307390 
753340. 2307955 
753088, 2308412 
752903, 2309029 
750916, 2309529 
750316, 2309596 
750292, 2308660 
750095, 2307938 
752216, 2306733 
751768, 2305894 
751784, 2304903 
751223,2304157 
750467,  2304503 
750449, 2306075 
749621, 2306816 
749385, 2307517 
748699, 2308271 
749251,  2309111 
748891, 2309495 
749635, 2310991 
749988, 2311296 
749543, 2312185 
750410, 2312543. 


Note:  Map  follows: 


Federal  Register / Vol.  65,  No.  243 /Monday,  December  18,  2000 / Proposed  Rules 


79245 


Critical  Habitat  Maui  R  (299.1  ha;  740.3 
ac) 

Unit  consists  of  the  following  twenty- 
one  boundary  points:  752540,  2314961; 
752773, 2314883; 752997,  2314576; 
752995, 2314200;  753348,  2314121; 
753615, 2313849; 753691, 2313211; 
753468, 2312810;  753085,  2312694; 
752612, 2312832; 751992,  2312757; 
751497, 2313211;  751524,  2313557; 
751582, 2313614;  751746,  2313692; 
751933, 2314010; 752006,  2314036; 
752164, 2313975;  752394,  2314306; 
752308, 2314642; 752358,  2314769. 

Note:  Map  follows: 


y\ 


^^^k 


MmmR 


T 


r^y 


■^Kr 


A      C-^--^ 


T 


Iiland  of  Maui 


'^im  Proposed 

Critica}  Habitat  Area 

/X/ Elevation 

(I.OOO-fl  contours) 

/\/ Coastline 


Critical  Habitat  Maui  S  (143  ha;  354  ac) 

Unit  consists  of  the  following  thirteen 
boundary  points:  752751,  2317904; 
753106, 2318187;  753571,  2317718; 
753990, 2317221;  753879,  2317115; 
753513, 2316860; 753439, 2316618; 
753273, 2316414; 752929, 2316198; 
752932,  2316027;  752839,  2315991; 
752670, 2316256; 752869, 2316683. 

Note:  Map  follows: 
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Critical  Habitat  Maui  T  (580  ha;  1,436 
ac) 

Unit  consists  of  the  following  fifteen 
boundary  points:  753246,  230584; 
753238, 2306579;  753759,  2306849; 
754750,  2306605;  755757,  2305428; 
755763, 2305006;  754900,  2303806; 
753297, 2303611;  752908,  2303851; 
752785,  2304448;  753174,  2304779; 
753962, 2304969;  754581,  2304970; 
754515, 2305458;  753623,  2305561. 

Note:  Map  follows: 
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Critical  Habitat  Maui  U  (120  ha;  298  ac)      Critical  Habitat  Maui  V  (103  ha;  255  ac) 


Unit  consists  of  the  following  seven 
boundary  points:  744526,  2312185; 
744948, 2311845; 745071,  2311334; 
744655, 2310891; 744008,  2310932; 
743776, 2311456;  743947, 2311954. 

Note:  Map  follows: 
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Critical  Habitat  Area 

/Ay  Elevation 

(1.000-ft.  cotUoin) 
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Unit  consists  of  the  following  ten 
boundary  points:  758083,  2305035; 
758421,  2304900;  758346, 2304479 
758653, 2304334;  758566,  2304050 
758222, 2303804; 757824, 2303841 
757517, 2304094;  757436,  2304539 
757665, 2304897. 

Note:  Map  follows: 
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Elevation 
(1.000-fL  conlDure) 

/\/CoastIiM 


Critical  Habitat  Maui  W  (69  ha;  172  ac) 

Unit  consists  of  the  following  twenty- 
one  boundary  points:  750403,  2314584; 
750470,  2313939; 750431, 2313836; 
750429,  2313611;  750465,  2313493; 
750581, 2313305;  750705,  2313201; 
750756, 2313045;  750814,  2312992; 
750650, 2312902;  750660,  2312967; 
750541, 2313163;  750455,  2313243; 
750267, 2313325;  750046,  2313596; 
749865, 2313788; 749906,  2313905; 
750108,  2314098;  749945.  2314364; 
749932, 2314648;  750027,  2314876. 

Note:  Map  follows: 
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Critical  Habitat  Maui  X  (204  ha;  505  ac) 

Unit  consists  of  the  following  nine 
boundary  points:  747781,  2306743; 
748893.  2306503;  749197,  2306248; 
749279, 2305850;  749084,  2305460; 
748688, 2305318; 747967,  2305419; 
747371, 2305769;  747379,  2306377. 

Note:  Map  follows: 


Critical  Habitat  Maui  Y  (116  ha;  287  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  755267,  2319597; 
755686, 2319662; 756061,  2319419; 
756179, 2318978;  755912.  2318493; 
755321, 2318439; 754959,  2318795; 
754947,  2319319. 

Note:  Map  follows: 


Critical  Habitat  Maui  Z  (115  ha;  284  ac) 

Unit  consists  of  the  following  nine 
boundary  points:  754334.  2318638; 
754726, 2318445; 754908,  2318033; 
754740,  2317636;  754431,  2317403; 
754002,  2317451; 753690,  2317749; 
753658, 2318167; 753894,  2318536. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Aa  (74.3  ha;  183.7 
ac) 

Unit  consists  of  the  following  twelve 
boundary  points:  751685.  2317244; 
751861, 2317323; 752265.  2317256; 
752494. 2316959;  752538. 2316661; 
752442, 2316337; 752076, 2316112; 
751770, 2316146; 751858, 2316497; 
751827, 2316694; 751730,  2317048; 
751671,2317144. 

Note:  Map  follows: 


Critical  Habitat  Maui  Bb  (352  ha;  872  ac)     Critical  Habitat  Maui  Cc  (117  ha;  290  ac) 
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Unit  consists  of  the  following  eight 
boundary  points:  786494,  2305496; 
787116, 2305481; 788158. 2304306; 
788186, 2303838;  787832,  2303458; 
786315, 2303459;  785903,  2303731; 
785907. 2304339. 

Note:  Map  follows: 
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Unit  consists  of  the  following  seven 
boundary  points:  789332.  2303848; 
789877. 2303630; 789978. 2303093; 
789690. 2302650;  789130.  2302572; 
788734. 2302992; 788804,  2303568. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Dd  (213  ha;  528 
ac) 

Unit  consists  of  the  following  eight 
boundary  points:  789799,  2305535; 
790790, 2304877;  790965.  2304501; 
790745, 2304009;  790234,  2303824; 
789107, 2304563;  789014,  2305084; 
789332. 2305496. 

Note:  Map  follows: 
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I'fi-^  Proposed 

Critical  Habitat  Area 

/\/ Elevation 

(1,000-fL  contoun) 

/\/ Coastline 


Critical  Habitat  Maui  Ee  (188  ha;  466  ac) 

Unit  consists  of  the  following  eleven 
boundary  points:  796711.  2295634; 
796710.  2295635;  795482.  2296515; 
795599.  2296973;  796086,  2297177; 
796536, 2297003;  796794,  2296434; 
797172, 2296594; 797523, 2296403; 
797594,  2295645. 

Note:  Map  follows: 
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/V  Elevation 

(1,000-fL  contoun) 

/\/Coartline 


Critical  Habitat  Maui  Ff  (119  ha;  295  ac) 

Unit  consists  of  the  following  seven 
boundary  points:  797202,  2301058; 
797754. 2300721;  797684,  2300057; 
797349, 2299792;  796752,  2299869; 
796501,  2300323;  796630,  2300861. 


Note:  Map  follows: 
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Critical  Habitat  Maui  Gg  (177  ha;  438  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  800493,  2300503; 
800980,  2300308;  801139,  2299872; 
800770, 2298929:  800273,  2298755; 
799837,  2298965;  799657, 2299406; 
800037.  2300287. 

Note:  Map  follows: 
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/\/  Elcvatba 

(I.OOO-ft.  conloun) 
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Critical  Habitat  Maui  Hh  (117  ha;  290 
ac) 

Unit  consists  of  the  following  eight 
boundary  points:  802095,  2299801; 
802425, 2299477;  802436,  2298965; 
802041, 2298606;  801503,  2298668; 
801221, 2299078;  801288,  2299532; 
801656, 2299847. 

Note:  Map  follows: 
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Iiland  of  Mani 

^^  Proposed 

Ciitical  Habitat  Area 

/\^  Elevation 

(1.000^  contDin) 
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Critical  Habitat  Maui  li  (879  ha;  2,177 
ac) 

Area  consists  of  the  following 
seventeen  boundary  points:  805238, 
2298452;  805576,  2298173;  806413. 
2298749;  806900, 2298797; 807464. 
2298080; 808649, 2297831;  808888. 
2297229; 808802,  2296455;  808162. 
2295863; 807311, 2295538;  806298. 
2295949;  805380,  2297248;  804885, 
2297212; 804541, 2297354;  804363. 
2297678; 804389, 2298093; 804817. 
2298473. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Jj  (93  ha;  230  ac) 

Area  consists  of  the  following  seven 
boundary  points:  799552,  2290323; 
799747, 2289854; 799568, 2289425; 
799156, 2289228;  798721,  2289360; 
798574, 2289611; 798604, 2290076. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Kk  (144  ha;  357 
ac) 

Area  consists  of  the  following  eleven 
boundary  points:  801153,  2290510; 
801442, 2289674;  801609,  2289474; 
801598, 2289363;  801378,  2289110; 
800998, 2288986;  800631,  2289145; 
800196,  2289818;  800288,  2290244; 
800574, 2290492; 800729,  2290430. 

Note:  Map  follows: 
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/\/Coaatline 


Critical  Habitat  Maui  LI  (45  ha;  111  ac) 

Unit  consists  of  the  following  five 
boundary  points:  783589,  2296659; 
784000,  2296654;  784967.  2296159; 
784832, 2295889;  783494,  2296508. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Mm  (167  ha;  413 
ac) 

Unit  consists  of  the  following  seven 
boundary  points:  782830,  2294931; 
783011, 2294575;  782534,  2293852; 
781957,  2293641;  781364,  2294063; 
781685,  2294761;  782208,  2295353. 

Note:  Map  follows: 
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(1.000-fL  contours) 
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Critical  Habitat  Maui  Nn  (692  ha;  1,714 
ac) 

Unit  consists  of  the  following  thirteen 
boundary  points:  781075,  2293492; 
781722,  2293238;  781873,  2292610; 
780491,  2291044;  780607,  2290475; 
781404, 2290215; 781633, 2289724; 
781347. 2289152;  780735,  2289097; 
778589, 2291163;  778569,  2291767; 
779128, 2292134;  779587,  2291948. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Oo  (116  ha;  287 
ac) 

Unit  consists  of  the  following  eight 
boundary  points:  783432,  2289367; 
783891,  2289477; 784355, 2289252; 
784455, 2288843; 784320, 2288448; 
783896. 2288229;  783412,  2288353; 
783182, 2288863. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Pp  (113  ha;  280  ac) 

Unit  consists  of  the  following  nine 
boundary  points:  779224,  2288833; 
779613, 2288669;  779777,  2288242 
779648, 2287836;  779274,  2287608 
778821,  2287681; 778552, 2288052 
778584, 2288508;  778865,  2288759 

Note:  Map.  follows: 


Critical  Habitat  Maui  Qq  (973  ha;  2,410 
ac) 

Area  consists  of  the  following  nine 
boimdary  points:  788449,  2289678; 
788781,  2288670;  788991, 2287745 
786579, 2286901; 785388,  2286272 
784631, 2286272;  783991,  2287256 
784711, 2288228; 785979, 2288989 

Note:  Map  follows: 


Critical  Habitat  Maui  Rr  (115  ha;  285  ac) 

Unit  consists  of  the  following  nine 
boimdary  points:  790276,  2288397; 
790690,  2288169;  790792,  2287741; 
790666.  2287391;  790310,  2287180; 
789926, 2287204;  789627,  2287483; 
789552, 2287894; 789817, 2288315. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Ss  (1,924  ha;  4,766 
ac) 

Area  consists  of  the  following  twenty- 
five  boundary  points:  780501,  2286848; 
780927, 2286422;  780770.  2285354; 
779731, 2285040;  779466,  2283384; 
779123, 2283100;  777373.  2283047; 
776807,  2281254;  776345.  2281058; 
775844, 2281254;  775677.  2281738; 
775731, 2282933;  773830.  2283419; 
772456, 2283024;  772033,  2283419; 
772016, 2283883;  772325,  2284261; 
773463, 2284406;  775419,  2285365; 
776282,  2285216;  776574,  2285704; 
777509.  2285789;  777862,  2285268; 
779290, 2285366;  779854,  2286823. 

Note:  Map  follows: 


PacMc  Oc«an 
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Critical  Habitat  Maui  Tt  (114  ha;  282  ac) 

Unit  consists  of  the  following  nine 
boundary  points:  774319,  2281799; 
774618, 2281476; 774669,  2281046 
774382, 2280688;  773988.  2280597 
773613, 2280770;  773436,  2281145 
773519, 2281543;  773869,  2281811 

Note:  Map  follows: 
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Critical  Habitat  Maui  Uu  (121  ha;  300 
ac) 

Unit  consists  of  the  following  seven 
boimdary  points:  769955,  2294333; 
770473,  2294204;  770702, 2293706; 
770473,  2293188;  769886,  2293079; 
769428. 2293417;  769448,  2294075. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Vv  [77  ha;  190  ac) 

Area  consists  of  the  following  six 
points  and  intermediate  coastline: 
771083, 2278155; 771319,  2278521; 
771790, 2278629; 772219, 2278359; 
772290, 2277919;  772238,  2277802. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Ww  (133  ha;  329 
ac) 

Area  consists  of  the  following  eight 
boundary  points:  780044,  2283292; 
780309, 2283700;  780996,  2283798; 
781368, 2283449;  781414,  2282999; 
781117. 2282618;  780439,  2282530; 
780114,  2282850. 

Note:  Map  follows: 


,  Proposed 
Critical  Habitat  Atea 


/V  Elevation 

(1,000-ft  contoun) 

/\/ Coastline 


Critical  Habitat  Maui  Xx  (60  ha;  149  ac) 

Unit  consists  of  the  following  seven 
boimdary  points:  746756,  2318265; 
746358,  2317155;  746152,  2317238; 
745959,  2317483.  745933, 2317923; 
746230, 2318270;  746618,  2318351. 

Note:  Map  follows: 
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Critical  Habitat  Maui  Yy  (1,118  ha; 
12,769  ac) 

Unit  consists  of  the  following  seven 
boundary  points:  774248,  2289989; 
776203,  2289741;  777204, 2289104; 
777136,  2288299;  775497,  2286508; 
773256,  2285420;  772970,  2285926. 

Note:  Map  follows: 


Critical  Habitat  Maui  Zz  (118  ha;  292  ac) 

Unit  consists  of  the  following  seven 
boundary  points:  746920,  2312344; 
747339, 2312013;  747462,  2311502; 
747063, 2311063;  746450,  2311101; 
746173,  2311638;  746338,  2312122. 

Note:  Map  follows: 
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Table  (a)(1)(i)(C).— Protected  Species  Within  Each  Critical  Habitat  Unit  on  Maui 

Unit  nanie 

Species 

Maui  A  

Maui  B  

Maui  C 

Maui  D 

Maui  E  

Maui  F  

Maul  G 

Maui  H  

Maui  1  

Sesbania  tomentosa. 

Sesbania  tomentosa. 

Sesbania  tomentosa. 

Centaunum  sebaeoides  and  Sesbania  tomentosa. 

Centaurium  sebaeoides. 

Centaurium  sebaeoides. 

Ischaemum  byrone  and  Peucedanum  sandwicense. 

Ischaemum  byrone. 

Ischaemum  byrone. 

Maui  J 

Maui  K  

Maui  L  

Maui  M  

Maui  N  

Maui  0 

Maui  P  

Maui  Q 

1 

Maui  R  

Maui  S  

Maui  T  

Maui  U  

Maui  V  

Maui  W 

Maui  X :: 

Maui  Y  

Maui  Z  

Maui  Aa  

Maui  Bb  

Maui  Cc  

Mariscus  pennatifonmis. 

Ischaemum  byrone. 

Ischaemum  byrone. 

Ischaemum  byrone. 

Lipochaeta  kamolensis. 

Bonamia  menziesii  and  Hibiscus  brackenridgei. 

Clermontia  oblongifolia  ssp.  mauiensis. 

Alectryon  macrococcus,   Ctenitis  squamigera,   Cyanea  glabra,   Cyanea  grimesiana  ssp.   grimesiana,   Cyanea 

lobata,    Diellia   erecta,    Dubautia   plantaginea   ssp.    humilis,    Hedyotis   mannii,    Hesperomannia   arbuscula, 

Lysimachia   lydgatei,    Phlegmariurus   mannii,    Plantago  princeps,    Pteris   Ikigatei,    Sanicula   purpurea,   and 

Tetramolopium  capHlare. 
Hesperomannia  arbuscula  and  Sanicula  purpurea. 
Sanicula  purpurea. 

Ctenitis  squamigera,  Diellia  erecta,  Neraudia  sericea,  Platanthera  holochila,  and  Remya  mauiensis. 
Spermolepis  hawaiiensis. 
Hibiscus  brackenridgei. 
Phlegmariurus  mannii  and  Sanicula  purpurea. 

Hedyotis  coriacea.  Hibiscus  brackenridgei,  Sesbania  tomentosa.  and  Spennolepis  hawaiiensis. 
Cyrtandra  munroi. 
Hesperomannia  arborescens. 
Pteris  lidgatei. 

Cyanea  copelandii  ssp.  haleakalaensis  and  Cyanea  mceldowneyi. 
Cyanea  hamatiflora  ssp.  hamatiflora. 

Cyanea  hamatiflora  ssp.  hamatiflora  and  Cyanea  mceldowneyi. 
Geranium  multiflorum. 
Cyanea  hamatiflora  ssp.  hamatiflora. 

Cyanea  copelandii  ssp.  haleakalaensis  and  Cyanea  mceldowneyi. 
Clermontia  samuelii  and  Cyanea  mceldowneyi. 
Clermontia  samuelii. 
Phlegmariurus  mannii. 

Cyanea  hamatiflora  ssp.  hamatiflora  and  Phlegmariurus  mannii. 
Geranium  arboreum. 
Geranium  arboreum. 
Geranium  arboreum. 
Bidens  micrantha  ssp.  kalealaha. 
Geranium  artx>reum. 
Bidens  micrantha  ssp.  kalealaha;  Clermontia  lindsSyana,  Diellia  erecta,  Diplazium  mok>kaiense,  Neraudia  sericea, 

Phlegmariurus  mannii.  and  Phyllostegia  mollis. 
Alectryon  macrococcus. 
Alectryon    macrococcus,    Bonamia    menziesii,    Cenchrus    agrimonioides,    Colubrina    oppositi folia.    Flueggea 

neowawraea.  hAelicope  adscendens,  l^elicope  knudsenii.  Melicope  mucronulata,  Spermolepis  hawaiiensis.  and 

Zanthoxylum  hawaiiense. 
Sesbania  tomentosa. 

Maui  Dd '. 

Maui  Ee  

Maui  Ff  

Maui  Gg 

Maui  Hh  

Maui  li 

Maui  Jj  

Maui  Kk  

Maui  LI 

Maui  Mm  

Maui  Nn  

Maui  Oo 

Maui  Pp  ...• 

Maui  Qq 

Maui  Rr 

Maui  Ss  

Maui  Tt  

Maui  Uu 

Hibiscus  brackenridgei. 
Vigna  o-wahuensis. 
Flueggea  neowawraea. 
Ctenitis  squamigera. 

Maui  Vv  : 

Maui  Ww  

Maui  Xx  

Maui  Yy  

Clermontia  lindseyana. 

Mf^ui  7? 

Ctenitis  squamigera. 

■ 
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(D)  Kahoolawe.  Critical  habitat  units 
are  described  below.  Coordinates  are  in 
UTM  Zone  4  with  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83). 

Critical  Habitat  Kahoolawe  A  (5  ha;  12 
ac) 

Unit  consists  of  the  entire  islet, 
located  at  UTM  coordinate  749248. 
2269914. 

Note:  Map  follows: 


Critical  Habitat  Kahoolawe  B  {38  ha;  94       Critical  Habitat  Kahoolawe  C  (50  ha;  124 


ac) 

Unit  consists  of  the  following  five 
boundary  points:  749258.  2270360; 
749316, 2270548;  749609,  2270771; 
749934. 2270789;  750070,  2270730. 

Note:  Map  follows: 


ac) 

Unit  consists  of  the  following  five 
boundary  points:  741673.  2269672; 
741903,  2269761;  742323.  2269587; 
742526, 2269182;  742449,  2268925. 

Note:  Map  follows: 
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Critical  Habitat  Kahoolawe  D  {114  ha; 
282  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  745602,  2274210; 
745392, 2273720;  744942,  2273560; 
744467, 2273770;  744329,  2274239; 
744543, 2274682;  744977,  2274799; 
745382,  2274666. 

Note:  Map  follows: 


Table  (a)(1)(i)(D).— Protected  Spe- 
cies Within  Each  Critical  Habi- 
tat Unit  on  Kahoolawe 


Unit  name 


Kahoolawe  A 
Kahoolawe  B 
Kahoolawe  C 
Kahoolawe  D 


Species 


Sesbania  tomentosa. 
Kanaloa  kahoolawensis. 
Vigna  o-wahuensis. 
Vigna  o-wahuensis. 


(ii)  Hawaiian  plants — Constituent 
elements. 

{A)  Flowering  plants. 


Family  Apiaceae:  Peucedanum 
sandwicense  (makou) 

i.  Kauai  F,  G,  1,  and  M,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l){i)(A)  of  this  section,  constitute 
critical  habitat  for  Peucedanum 
sandwicense  on  Kauai.  Within  these 
units,  the  ciuxently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  {1} 
Cliff  habitats  {a)  in  mixed  shrub  coastal 
dry  cliff  communities  or  diverse  mesic 
forest  and  {b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Hibiscus  kokio,  Brighamia 
insignis,  Bidens  sp.,  Artemisia  sp.. 
Lobelia  niihauensis,  Wilkesia 
gymnoxiphium,  Canthium  odoratum, 
Dodonaea  viscosa,  Psychotria  sp.. 
Acacia  koa,  Kokio  kauaiensis,  Carex 
meyenii,  Panicum  lineale,  Chamaesyce 
celastroides,  Eragrostis  sp.,  Diospyros 
sp.,  or  Metrosideros  polymorpha;  and 
{2)  elevations  from  sea  level  to  above 
915  m  (3,000  ft). 

ii.  Maui  unit  G,  identified  in  the  legal 
description  in  paragraph  {a)(l){i){C)  of 
this  section,  of  this  section  constitutes 
criticed  habitat  for  Peucedanum 
sandwicense  on  Maui.  Within  this  unit 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Peucedanum  sandwicense  on  Maui 
are  habitat  components  that  provide:  {1) 
cliff  habitats  containing  one  or  more  of 
the  following  associated  native  species: 
Chamaesyce  sp.,  Eragrostis  sp., 
Diospyros  sp.,  or  Metrosideros 
polymorpha;  and  {2)  elevations  from  sea 
level  to  above  900  m  (2,950  ft). 

Family  Apiaceae:  Sanicula  purpurea 
(No  Common  Name) 

Maui  xmits  Q,  R,  S,  and  W,  identified 
in  the  legal  descriptions  in  paragraph 
(a){l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Sanicula  purpurea  on 
Maui.  Within  these  units  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Sanicula  purpurea  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Open  Metrosideros 
polymorpha  mixed  montane  bogs 
containing  one  or  more  of  the  following 
associated  plant  taxa:  Styphelia 
tameiameiae,  Gahnia  beechyi, 
Geranium  humile,  Myrsine  vaccinioides, 
Viola  mauiensis,  Argyroxiphium 
caliginis,  Plantago  pachyphylla, 
Lycopodium  sp.,  Argyroxiphium 
grayanum,  Lagenifera  mauiensis, 
Machaerina  sp.,  or  Oreobolus  furcatus; 
and  (2)  elevations  between  1 ,000  and 
1,620  ra  (3.280  and  5,330  ft). 


Family  Apiaceae:  Spermolepis 
hawaiiensis  (No  Common  Name) 

i.  Kauai  B  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a){l)(i)(A)  of 
this. section,  constitute  critical  habitat 
for  Spermolepis  hawaiiensis  on  Kauai. 
Within  these  luiits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha 
forests  or  Dodonaea  viscosa  lowland  dry 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species: 
Eragrostis  variabilis,  Bidens 
sandvicensis,  Schiedea  spergulina, 
Lipochaeta  sp.,  Cenchrus 
agrimonioides,  Sida  fallax,  Doryopteris 
sp.,  or  Gouania  hillebrandii;  and  (2) 
elevations  of  about  305  to  610  m  (1,000 
to  2,000  ft). 

ii.  Maui  units  U  and  Ss,  identified  in 
the  legal  descriptions  in  paragraph 
(a){l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Spermolepis 
hawaiiensis  on  Maui.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Spermolepis  hawaiiensis  on  Maui 
are  the  habitat  components  that  provide: 
(1)  Shady  spots  (a)  in  Dodonaea  viscosa 
lowland  dry  shrubland  and  (b) 
containing  one  or  more  of  the  following 
associated  native  species:  Eragrostis 
variabilis,  Wikstroemia  sp.,  Erythrina 
sandwicensis,  Diospyros  sp.,  Pleomele 
sp..  Lipochaeta  livanim,  Sida  fallax, 
Myoporum  sandwicensis,  Santalum 
ellipticum,  or  Heteropogon  contortus; 
and  (2)  elevations  of  300  to  550  m  (980 
to  1,800  ft). 

Family  Apocynaceae:  Pteralyxia 
kauaiensis  (Kaulu) 

Kauai  F,  G,  I,  M,  Q,  T,  and  U, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i){A)  of  this  section, 
constitute  critical  habitat  for  Pteralyxia 
kauaiensis  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  mesic  or  wet  forests  containing 
one  or  more  of  the  following  associated 
plant  taxa:  Pisonia  sandwicensis. 
Euphorbia  haeleeleana,  Charpentiera 
elliptica,  Pipturus  sp.,  Neraudia 
kauaiensis,  Hedyotis  terminalis, 
Pritchardia  sp. ,  Gardenia  remyi, 
Syzygium  sp.,  Pleomele  sp..  Cyanea  sp., 
Hibiscus  sp.,  Kokia  kauaiensis, 
Alectryon  macrococcus,  Canthium 
odoratum,  Nestegis  sandwicensis,  Bobea 
timonioides,  Rauvolfia  sandwicensis, 
Nesoluma  polynesicum,  Myrsine 
lanaiensis,  Caesalpinia  kauaiensis, 
Tetraplasandra  sp..  Acacia  koa, 
Styphelia  tameiameiae,  Dodonaea 
viscosa,  Gahnia  sp.,  Freycinetia  arborea. 
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Psychotria  mariniana,  Diplazium 
sandwichianum,  Zanthoxylum 
dipetalum,  Carex  sp.,  Delissea  sp., 
Xylosma  hawaiiense.  Alphitonia 
ponderosa,  Santalum  freycinetianum, 
Antidesma  sp.,  Diospyros  sp., 
Metrosideros  polymorpha.  Dianella 
sandwicensis,  Poa  sandwicensis, 
Schiedea  steUarioides,  Peperomia 
macraeana,  Claoxylon  sandwicense,  or 
Pouteria  sandwicensis;  and  (2) 
elevations  between  250  to  610  m  (820  to 
2.000  ft). 

Family  Araliaceae:  Munroidendmn 
racemosum  (No  Common  Name) 

Kauai  G,  I.  M,  and  N,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  sectioil,  constitute 
critical  habitat  for  Munroidendmn 
racemosum  on  Kauai.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  exposed  cliffs  or  ridge  slopes  (a) 
in  coastal  or  lowland  mesic  forest  and 
(b)  containing  one  or  more  of  the 
following  associated  plant  taxa:  Pisonia 
umbellifera,  Canavalia  galeata,  Sida 
fallax,  Brighamia  insignis,  Canthium 
odoratum.  Psychotria  sp.,  Nestegis 
sandwicensis,  Tetraplasandra  sp., 
Bohea  timonioides,  Rauvolfia 
sandwicensis,  Pleomele  sp.,  Pouteria 
sandwicensis,  or  Diospyros  sp.;  and  (2) 
elevations  between  120  to  400  m  (395  to 
1,310  ft). 

Family  Asteraceae:  Bidens  micrantha 
ssp.  kalealaba  (Ko'oko'olau) 

Maui  units  Oo  and  Qq,  identified  in 
the  legal  descriptions  in  paragraph 
{a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Bidens  micrantha 
ssp.  kalealaha  on  Maui.  Within  these 
imits  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Bidens  micrantha  ssp.  kalealaha  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Blocky  lava  flows  with  Uttle 
or  no  soil  development,  deep  pit  craters, 
or  sheer  rock  walls  (a)  in  open  canopy 
Metrosideros  polymorpha-Acacia  koa 
forest,  montane  shrubland,  or  cliff  faces; 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Styphelia  tameiameiae, 
Coprosma  montana,  Dodonaea  viscosa, 
Lysimachia  remyi,  Viola 
chamissoniana,  Dubautia  menziesii,  or 
Dubautia  platyphylla;  and  (2)  elevations 
of  1,600  to  2,300  m  (5,250  to  7,550  ft). 

Family  Asteraceae:  Dubautia  latifolia 
(Na'ena'e) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Dubautia  latifolia  on  Kauai.  Within 


these  units,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Gentle  or  steep  slopes  on 
well  drained  soil  in  (a)  semi-open  or 
closed,  diverse  montane  mesic  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Nestegis  sandwicensis,  Diplazium 
sandwichianum,  Elaeocarpus  bifidus. 
Claoxylon  sandwicense,  Bobea  sp., 
Pleomele  sp.,  Antidesma  sp.,  Cyrtandra 
sp.,  Xylosma  sp.,  Alphitonia  ponderosa, 
Coprosma  waimeae,  Dicranopteris 
linearis,  Hedyotis  terminalis,  Ilex 
anomala,  Melicope  anisata,  Psychotria 
mariniana,  or  Scaevola  sp.;  and  (2) 
elevations  between  800  to  1,220  m 
(2,625  to  4,000  ft). 

Family  Asteraceae:  Dubautia 
pauciflorula  (Na'ena'e) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  description  above, 
constitutes  critical  habitat  for  Dubautia 
pauciflorula  on  Kauai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Lowland  wet  forest  within  stream 
drainages;  and  (2)  elevations  between 
670-700  m  (2,200-2,300  ft). 

Family  Asteraceae:  Dubautia 
plantaginea  ssp.  humilis  (Na'ena'e) 

Maui  unit  Q,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Dubautia  plantaginea  ssp.  humilis 
on  Maui.  Within  this  unit  the  currenUy 
known  primary  constituent  elements  of 
critical  habitat  for  Dubautia  plantaginea 
ssp.  humilis  on  Maui  are  the  habitat 
components  that  provide:  (1)  Wet, 
barren,  steep,  rocky,  wind-blown  cliffs 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Metrosideros  polymorpha,  Pipturus 
albidus,  Eragrostis  variabilis,  Carex  sp., 
Hedyotis  formosa,  Lysimachia  remyi, 
Bidens  sp.,  Pritchardia  sp.,  or  Plantago 
princeps;  and  (2)  elevations  between 
350  to  400  m  (1,150  to  1,300  ft). 

Family  Asteraceae:  Hesperomannia 
arborescens  (No  Common  Name) 

Maui  unit  Z.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Hesperomannia  arborescens  on 
Maui.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Hesperomannia 
arborescens  on  Maui  eire  the  habitat 
components  that  provide:  (1)  Slopes  or 


ridges  (a)  in  lowland  mesic  or  wet  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Metrosideros  polymorpha, 
Myrsine  sandwicensis,  Isachne 
distichophylla,  Pipturus  sp.,  Antidesma 
sp.,  Psychotria  sp.,  Clermontia  sp., 
Cibotium  sp.,  Dicranopteris  linearis, 
Bobea  sp.,  Coprosma  sp.,  Sadleria  sp., 
Melicope  sp.,  Machaerina  sp., 
Cheirodendron  sp.,  or  Freycinetia 
arborea;  and  (2)  elevations  between  360 
and  750  m  (1.180  and  2,460  ft). 

Family  Asteraceae:  Hesperomannia 
arbuscula  (No  Common  Name) 

Maui  units  Q  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
arbuscula  on  Maui.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Hesperomannia  arbuscula  on  Maui 
are  the  habitat  components  that  provide: 
(1)  Slopes  and  ridges  (a)  in  mesic  or  wet 
forest  dominated  by  Acacia  koa  and 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sp..  Tetraplasandra  sp.,  Alyxia 
oliviformis,  or  Psychotria  sp.;  and  (2) 
elevation  between  350  to  900  m  (1,150 
to  2,950  ft). 

Family  Asteraceae:  Hesperomannia 
lydgatei  (No  Common  Name) 

Kauai  F,  L.  and  P,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
lydgatei  on  Kauai.  Within  these  units, 
the  currently  knowm  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  with  rich  brown  soil  and 
silty  clay  (a)  in  Metrosideros 
polymorpha  or  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Adenophorus  sp., 
Antidesma  sp.,  Broussaisia  arguta, 
Cheirodendron  sp.,  Elaphoglossum  sp., 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  lydgatei, 
Machaerina  angustifolia,  Peperomia  sp., 
Pritchardia  sp.,  Psychotria  hexandra, 
and  Syzygium  sandvncensis;  and  (2) 
elevations  between  410-915  m  (1.345- 
3.000  ft). 

Family  Asteraceae:  Lipochaeta  fauriei 
(Nehe) 

Kauai  G.  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lipochaeta  fauriei  on 
Kauai.  Within  these  imits,  the  cturently 


known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Moderate  shade  to  full 
sun  on  the  sides  of  steep  gulches  (a)  in 
diverse  lowland  mesic  forests  and  (b) 
containing  one  or  more  of  the  following 
native  species:  Diospyros  sp.,  Myrsine 
lanaiensis.  Euphorbia  haeleeleana. 
Acacia  koa,  Pleomele  aurea,  Sapindus 
oahuensis,  Nestegis  sandwicensis, 
Dodonaea  viscosa,  Psychotria 
mariniana,  Psychotria  greenwelliae, 
Kokia  kauaiensis,  or  Hibiscus  waimeae; 
and  (2)  elevations  between  480  and  900 
m  (1,575  and  2,950  ft). 

Family  Asteraceae:  Lipochaeta 
kamolensis  (Nehe) 

Maui  imit  N,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Lipochaeta  kamolensis  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Lipochaeta  kamolensis  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Bottoms  of  rock  ledges  (a) 
in  dry  to  mesic  scrub  or  dry  lowland 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Plumbago 
zeylanica,  or  Ipomoea  indica;  and  (2) 
elevations  between  219  to  250  m  (720  to 
820  ft). 

Family  Asteraceae:  Lipochaeta 
micrantha  (Nehe) 

i.  Kauai  1  and  M,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lipochaeta  micrantha 
on  Kauai.  Within  these  units  the 
ciurently  knouTi  primary  constituent 
elements  of  critical  habitat  for 
Lipochaeta  micrantha  var.  exigua  are 
habitat  components  that  provide:  (1) 
Cliffs,  ridges,  or  slopes  (a)  in  grassy, 
shrubby  or  dry  mixed  communities  and 
(b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
sandvicensis,  Plectranthus  parviflorus, 
Chamaesyce  celastroides,  Diospyros  sp., 
Canthium  odoratum,  Neraudia  sp.. 
Pipturus  sp..  Hibiscus  kokio,  Sida 
fallax,  Eragrostis  sp.,  or  Lepidium 
bidentatum;  and  (2)  elevations  between 
305^30  m  (1,000-1,400  ft). 

ii.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Lipochaeta  micrantha 
var.  micrantha  are  habitat  components 
that  provide:  (1)  Basalt  cliffs,  stream 
banks,  or  level  ground  (a)  in  mesic  or 
diverse  Metrosideros  polymorpha- 
Diospyros  sp.  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Lobelia 
niihauensis,  Chamaesyce  celastroides 


var.  hanapepensis,  Neraudia 
kauaiensis,  Rumex  sp.,  Nontrichium  sp. 
(kului),  Artemisia  sp.,  Dodonaea 
viscosa,  Antidesma  sp..  Hibiscus  sp.. 
Xylosma  sp..  Pleomele  sp..  Melicope  sp., 
Bobea  sp.,  and  Acacia  koa;  and  (2) 
elevations  between  610-720  m  (2,000- 
2,360  ft). 

Family  Asteraceae:  Lipochaeta 
waimeaensis  (Nehe) 

Kauai  B,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Lipochaeta  waimeaensis  on  Kauai. 
Within  this  unit,  the  cvirrently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Precipitous,  shrub-covered 
gulch  (a)  in  diverse  lowland  forest  and 
(b)  containing  the  native  species 
Dodonaea  viscosa  or  Lipochaeta 
connata;  and  (2)  elevations  between  350 
and  400  m  (1,150  and  1,310  ft). 

Family  Asteraceae:  Remya  kauaiensis 
(No  Common  Name) 

Kauai  G,  1,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Remya  kauaiensis  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Steep,  north  or 
northeast  facing  slopes  (a)  in  Acacia 
koa-Metrosideros  polymorpha  lowland 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Chamaesyce  sp.,  Nestegis 
sandwicensis,  Diospyros  sp..  Hedyotis 
terminalis,  Melicope  ssp..  Pouteria 
sandwicensis,  Schiedea  membranacea, 
Psychotria  mariniana,  Dodonaea 
viscosa,  Dianella  sandwicensis, 
Tetraplasandra  kauaiensis,  or 
Claoxylon  sandwicensis;  and  (2) 
elevations  between  850  to  1.250  m 
(2.800  to  4.100  ft). 

Family  Asteraceae:  Remya  mauiensis 
(No  Common  Name) 

Maui  unit  T,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Remya  mauiensis  on  Maui.  Within 
this  imit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Remya  mauiensis  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Steep,  north  or  northeast-facing  slopes 
(a)  in  mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests  and  (b)  containing  one  or  more 
of  the  following  associated  native 
species:  Diospyros  sandwicensis, 
Xylosma  hawaiiense.  Nestegis 
sandwicensis,  Myrsine  lessertiana, 
Wikstroemia  sp.,  Dodonaea  viscosa. 


Diplazium  sandwichianum,  Lysimachia 
remyi.  Microlepia  strigosa.  Melicope  sp., 
Alyxia  oliviformis,  Pleomele 
auwahiensis,  Psychotria  mariniana, 
Ctenitis  squamigera,  or  Styphelia 
tameiameiae;  and  (2)  elevations 
between  850  and  1.250  m  (2,800  and 
4,100  ft). 

Family  Asteraceae:  Remya  montgomeryi 
(No  Common  Name) 

Kauai  G  and  1,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Remya  montgomeryi  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep,  north  or  northeast- 
facing  slopes,  cliffs,  or  stream  banks 
near  waterfalls  (a)  in  Metrosideros 
polymorpha  mixed  mesic  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Lysimachia  glutinosa,  Lepidium  serra, 
Boehmeria  grandis,  Poa  mannii, 
Stenogyne  campanulata,  Myrsine 
linearifolia,  Bobea  timonioides.  Ilex 
anomala,  Zanthoxylum  dipetalum, 
Claoxylon  sandwicensis, 
Tetraplasandra  spp.,  Artemisia  sp., 
Nototrichium  sp.,  Cyrtandra  sp.. 
Dubautia  plantaginea,  Sadleria  sp.. 
Cheirodendron  sp.,  Scaevola  sp.,  or 
Pleomele  sp.;  and  (2)  elevations  between 
850  to  1,250  m  (2,800  to  4,100  ft). 

Family  Asteraceae:  Tetramolopium 
capillare  (Pamakani) 

Maui  unit  Q,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Tetramolopium  capillare  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Tetramolopium  capillare  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Rocky  substrates  (a)  in 
Heteropogon  contortus  lowland  dry 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plants: 
Dodonaea  viscosa,  or  Myoporum 
sandwicense;  or  (c)  in  Metrosideros 
polymorpha- Styphelia  tameiameiae 
montane  mesic  or  wet  shrubland  and  (d) 
containing  one  or  more  of  the  following 
associated  plants:  Metrosideros 
polymorpha,  and  Styphelia 
tameiameiae,  and  Dodonaea  Hscosa; 
and  (2)  elevations  between  609  and 
1,050  m  (2,000  and  3,440  ft). 

Family  Asteraceae:  Wilkesia  hobdyi 
(Dwarf  Iliau) 

Kauai  G  and  J,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Wilkesia  hobdyi  on  Kauai.  Within 
these  imits,  the  currently  known 
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primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Coastal  dry  cliffs  or  very  dry 
ridges  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  sp.,  Wilkesia 
gymnoxiphium,  Lipochaeta  connata. 
Lobelia  niihauensis,  Peucedanum 
sandwicensis.  Hibiscus  kokio  ssp.  saint 
johnianus,  Canthium  odoratum, 
Peperomia  sp.,  Myoponiw  sandwicense, 
Sida  fallax,  Waltheria  indica,  Dodonaea 
viscosa,  or  Emgrostis  variabilis;  and  (2) 
elevations  betvireen  275  to  400  m  (900  to 
1,310  ft). 

Family  Campanulaceae:  Brighamia 
insignis  ('Olulu) 

Kauai  E,  G,  and  M,  identified  in  the 
legal  descriptions  in  paragraph 
a)(l)(i){A)  of  this  section,  and  Niihau  B, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(B)  of  this  section, 
constitute  critical  habitat  for  Brighamia 
insignis  on  Kauai  and  Niihau.  Within 
these  units,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rocky  ledges  with  little  soil 
or  steep  sea  cliffs  (a)  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  1 70  cm 
(65  in.)  and  (b)  containing  one  or  more 
of  the  following  native  plant  species: 
Artemisia  sp.,  Chamaesyce  celastroides, 
Canthium  odoratum,  Eragrostis 
variabilis,  Heteropogon  contortus. 
Hibiscus  kokio.  Hibiscus 
saintjohnianus.  Lepidium  serra, 
Lipochaeta  succulenta,  Munroidendron 
Tocemosum,  or  Sida  fallax;  and  (2) 
elevations  between  sea  level  to  480  m 
(1,575  ft)  elevation. 

Family  Campanulaceae:  Clermontia 
lindseyana  ('Oha  Wai) 

Maui  units  Qq  and  Yy,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Clermontia 
lindseyana  on  Maui.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Clermontia  lindseyana  on  Maui  are 
the  habitat  components  that  provide:  (1) 
Remnant  Acacia  koa  mesic  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Cyrtandra  oxybapha,  native  fern 
species,  Phlegmariurus  mannii,  Ilex 
anomala,  Coprosma  sp.,  or  Myrsine  sp.; 
and  (2)  elevations  between  4,300  and 
7,041  ft  (1,311  and  2,150  m). 

Family  Campanulaceae:  Clermontia 
oblongifolia  ssp.  mauiensis  ('Oha  Wai) 

Maui  unit  P,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 


for  Clermontia  oblongifolia  ssp. 
mauiensis  on  Maui.  Within  this  unit  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  for 
Clermontia  oblongifolia  ssp.  mauiensis 
on  Maui  are  the  habitat  components  that 
provide:  (1)  The  sides  of  ridges  (a)  in 
Metrosideros  polymorpha-dominaied 
montane  wet  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Dicranopteris 
linearis,  Coprosma  sp.,  Clermontia  sp., 
Hedyotis  sp.,  or  Melicope  sp.;  and  (2) 
elevations  between  850  and  1,000  m 
(2,800  and  3,280  ft). 

Family  Campanulaceae:  Clermontia 
samuelii  ('Oha  Wai) 

Maui  units  Hh  and  li,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Clermontia  samuelii 
on  Maui.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for 
Clermontia  samuelii  ssp.  hanaensis  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Wet  Metmsideros 
polymorpha  and  Metrosideros 
polymorpha-Dicranopteris  linearis 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Tetraplasandra  oahuensis, 
Hedyotis  terminalis.  Hedyotis 
hillebrandii,  Broussaisia  arguta, 
Cibotium  sp.,  Argyroxiphium  grayanum, 
Dubautia  sp.,  Clermontia  arborea, 
Psychotria  mariniana,  Melicope 
clusifolia,  Diplazium  sandwichianum, 
Peperomia  obovatilimba,  Adenophorus 
tamariscinus,  Vaccinium  sp.,  Carex 
alligata,  Melicope  sp.,  or  Cheirodendron 
trigynum;  and  (2)  elevations  between 
915  and  1,059  m  (3,000  and  3,600  ft). 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Clermontia  samuelii  ssp. 
samuelii  on  Maui  are  the  habitat 
components  that  provide:  (1)  Wet 
Metrosideros  polymorpha  and 
Metrosideros  polymorpha- 
Cheirodendron  trigynum  forest  and 
containing  one  or  more  of  the  following 
native  plant  species:  Hedyotis 
hillebrandii,  Cibotium  sp.,  Broussaisia 
arguta,  Diplazium  sandwichianum, 
Rubus  hawaiiensis.  Clermontia 
arborescens  ssp.  waihiae,  Dubautia  sp., 
Clermontia  sp.,  Hedyotis  sp.,  Vaccinium 
sp.,  Carex  alligata,  or  Melicope  sp.;  and 
(2)  elevations  between  1,726  to  2,100  m 
(5,870  to  6,900  ft). 

Family  Campanulaceae:  Cyanea 
asarifolia  (Haha) 

Kauai  R  and  T,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Cyanea  asarifolia  on  Kauai.  Within 


these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Pockets  of  soil  on  sheer  rock 
cliffs  (a)  in  lowland  wet  forests  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Hedyotis  elatior, 
Machaerina  angustifolia,  Metrosideros 
polymorpha,  Touchardia  latifolia,  or 
Urera  glabra;  and  (2)  elevations  between 
330  to  730  m  (1,080  to  2,400  ft). 

Family  Campanulaceae:  Cyanea 
copelandii  ssp.  haleakalaensis  (Haha) 

Maui  units  Bb  and  Gg,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Cyanea  copelandii 
ssp.  haleakalaensis  on  Maui.  Within 
these  units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Cyanea  copelandii  ssp. 
haleakalaensis  on  Maui  are  the  habitat 
components  that  provide:  (1)  Stream 
banks  and  wet  scree  slopes  (a)  in 
montane  wet  or  mesic  forest  dominated 
by  Acacia  koa  and/or  Metrosideros 
polymorpha  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Cibotium  sp,  Perrottetia 
sandwicensis,  Psychotria  hawaiiensis, 
Broussaisia  arguta,  or  Hedyotis 
acuminata;  and  (2)  elevations  between 
730  and  1,340  m  (2,400  and  4,400  ft). 

Family  Campanulaceae:  Cyanea  glabra 
(Haha) 

Maui  unit  Q,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  glabra  on  Maui.  Within  this 
imit  the  currently  known  primary  f 

constituent  elements  of  critical  habitat 
for  Cyanea  glabra  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Soil  and  rock  stream  banks  (a)  in  wet 
lowland  forest  and  dominated  by  Acacia 
koa  and/or  Metrosideros  polymorpha; 
and  (2)  elevations  from  800  to  1,340  m 
(2,625  to  4,400  ft). 

Family  Campanulaceae:  Cyanea 
grimesiana  ssp.  grimesiana  (Haha) 

Maui  imit  Q,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  grimesiana  ssp.  grimesiana 
on  Maui.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Cyanea  grimesiana 
ssp.  grimesiana  on  Maui  are  the  habitat 
components  that  provide:  (1)  Rocky  or 
steep  slopes  of  stream  banks  (a)  in  mesic 
forest  often  dominated  by  Metrosideros 
polymorpha  or  Metrosideros 
polymorpha  and  Acacia  koa  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp.,  Bobea  sp.,  Myrsine  sp.. 


Nestegis  sandwicensis,  Psychotria  sp., 
or  Xylosma  sp.;  and  (2)  elevations 
between  350  and  945  m  (1.150  and 
3,100  ft). 

Family  Campanulaceae:  Cyanea 
hamatiflora  ssp.  hamatiflora  (Haha) 

Maui  units  Cc,  Dd,  Ff,  and  Kk, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for  Cyanea 
hamatiflora  ssp.  hamatiflora  on  Maui. 
Within  these  units  the  currently  known 
primary  constitugnt  elements  of  critical 
habitat  for  Cyanea  hamatiflora  ssp. 
hamatiflora  on  Maui  are  the  habitat 
components  that  provide:  (1)  Montane 
wet  forest  dominated  by  Metrosideros 
polymorpha,  with  a  Cibotium  sp.  and/or 
native  shrub  understory  or  closed 
Acacia  koa-Metrosideros  polymorpha 
wet  forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dicranopteris  linearis, 
Cheirodendron  trigynum,  Broussaisia 
arguta,  Cyanea  solenocalyx,  Cyanea 
kunthiana,  Vaccinium  sp.,  Melicope  sp., 
or  Myrsine  sp.;  and  (2)  elevations  from 
975  to  1,500  m  (3,200  to  4,920  ft). 

Family  Campanulaceae:  Cyanea  lobata 
(Haha) 

Maui  unit  Q,  identified  in  the  legal 
description  in  paragraph  (a){l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  lobata  on  Maui.  Within  this 
unit  the  ciurently  knowrn  primary 
constituent  elements  of  critical  habitat 
for  Cyanea  lobata  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Steep  stream  banks  in  deep  shade  (a)  in 
wet  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Touchardia  latifolia, 
Morinda  trimera,  or  Athyrium  sp.;  and 
(2)  elevations  of  550  to  915  m  (1,800  to 
3,000  ft). 

Family  Campanulaceae:  Cyanea 
mceldowneyi  (Haha) 

Maui  units  Bb,  Dd,  Gg,  and  Hh, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for  Cyanea 
mceldowneyi  on  Maui.  Within  these 
units  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
for  Cyanea  mceldowneyi  on  Maui  are 
the  habitat  components  that  provide:  (1) 
Montane  wet  forest  with  mixed 
Metrosideros  polymorpha-Acacia  koa 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Melicope  chisiifolia,  Hedyotis  sp., 
Clermontia  arborescens,  Diplazium 
sandwichianum,  Broussaisia  arguta, 
Cibotium  sp.,  Cyrtandra  sp., 
Dicranopteris  linearis,  or  Cheirodendron 


trigynum;  and  (2)  elevations  between 
925  and  1.280  m  (3,034  and  4,200  ft). 

Family  Campanulaceae:  Cyanea  recta 
(Haha) 

Kauai  K,  O,  P,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyanea  recta  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Gulches  or  slopes  (a)  in 
lowland  wet  or  mesic  Metrosideros 
polymorpha  forest  or  shrubland  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Dicranopteris 
linearis,  Psychotria  sp.,  Antidesma  sp., 
Cheirodendron  platyphyllum,  Cibotium 
sp..  or  Diplazium  sp.;  and  (2)  elevations 
between  400  to  1,200  m  (1,310  to  3,940 
ft). 

Family  Campanulaceae:  Cyanea  remyi 
(Haha) 

Kauai  L,  P,  R,  and  T,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyanea  remyi  on 
Kauai.  Within  these  units,  the  currenUy 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Lowland  wet  forest  or 
shrubland  and  containing  one  or  more 
of  the  following  native  plant  species: 
Antidesma  sp.,  Cheirodendron  sp., 
Diospyros  sp.,  Broussaisia  arguta, 
Metrosideros  polymorpha,  Freycinetia 
arborea,  Hedyotis  terminalis, 
Machaerina  angustifolia,  Perrottetia 
sandwicensis,  Psychotria  hexandra,  or 
Syzygium  sandwicensis;  and  (2) 
elevations  between  360  to  930  m  (1,180 
to  3,060  ft). 

Family  Campanulaceae:  Cyanea 
undulata  (Haha) 

Kauai  L,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  undulata  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Pristine,  undisturbed  sites 
along  shady  stream  banks  or  steep  to 
vertical  slopes;  and  (2)  elevations 
between  630  to  800  m  (2,070  to  2,625  ft). 

Family  Campanulaceae:  Delissea 
rhytidosperma  (No  Common  Name)*^* 

Kauai  F,  G,  and  M,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Delissea 
rhytidosperma  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 


Well-drained  soils  with  medium  or  fine- 
textured  subsoil  (a)  in  diverse  lowland 
mesic  forests  or  Acacia  koa  doi^inated 
lowland  dry  forests  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Euphorbia  haeleeleana, 
Psychotria  hobdyi,  Pisonia  sp., 
Pteralyxia  sp.,  Dodonaea  viscosa, 
Cyanea  sp.,  Hedyotis  sp.,  Dianella 
sandwicensis,  Diospyros  sandwicensis,   • 
Styphelia  tameiameiae,  or  Nestegis 
sandwicensis;  and  (2)  elevations 
between  120  and  915  m  (400  and  3,000 
ft). 

Family  Campanulaceae:  Delissea 
rivularis  COha) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)tl)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Delissea  rivularis  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  slopes  near  streams  (a)  in 
Metrosideros  polymorpha — 
Cheirodendron  trigynum  montane  wet 
or  mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Broussaisia  arguta,  Carex  sp., 
Coprosma  sp.,  Melicope  clusiifolia,  M. 
anisata,  Psychotria  hexandra,  Dubautia 
knudsenii,  Diplazium  sandwichianum, 
Hedyotis  foggiana.  Ilex  anomala,  or 
Sadleria  sp.;  and  (2)  elevations  between 
1,100  to  1,220  m  (3.610  to  4,000  ft). 

Family  Campanulaceae:  Delissea 
undulata  (No  Common  Name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Delissea  undulata  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Dry  or  mesic  open  Sophora 
chrysophylla-Metrosideros  polymorpha 
forests  containing  one  or  more  of  the 
following  native  plant  species: 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Psychotria  mariniana,  P. 
greenwelliae,  Santalum  ellipticum, 
Nothocestrum  breviflorum,  or  Acacia 
koa;  and  (2)  elevations  between  610- 
1,740  m  (2,000-5,700  ft). 

Family  Campanulaceae:  Lobelia 
niihauensis  (No  Common  Name) 

Kauai  F,  G,  I,  and  J,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lobelia  niihauensis 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Exposed 
mesic  mixed  shrubland  or  coastal  dry 
cliffs  containing  one  or  more  of  the 
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following  associated  native  plant 
species:  Eragrostis  sp.,  Bidens  sp., 
Plectranthus  parviflorus.  Lipocbaeta  sp.. 
Lythrum  sp.,  Wilkesia  hobdyi.  Hibiscus 
kokio  ssp.  saint  jobnianus, 
Nototrichium  sp.,  Scbiedea 
apokremnos,  Chamaesyce  celastroides, 
Charpentiera  sp..  or  Artemisia  sp.;  and 
(2)  elevations  between  100  to  830  m 
{330  to  2720  ft). 

Family  Caryophyllaceae:  Alsinidendron 
lycbnoides  (Kuawawaenohu) 

Kauai  G  and  H,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Alsinidendron  lycbnoides  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Montane  wet  forests  (a) 
dominated  by  Metrosideros  polymorpba 
and  Cheirodendron  sp.,  or  by 
Metrosideros  polymorpba  and 
Dicranopteris  linearis  and  (b)  containing 
one  or  more  of  the  following  native 
plant  species:  Carex  sp..  Cyrtandra  sp., 
Macbaerina  sp.,  Vaccinium  sp., 
Peperomia  sp.,  Hedyotis  terminalis, 
Astelia  sp.,  or  Broussaisia  arguta;  and 
(2)  elevations  between  1,100  and  1,320 
m  (3,610  and  4,330  ft). 

Family  Caryophyllaceae:  Alsinidendron 
viscosum  (No  Common  Name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a){l){i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Alsinidendron  viscosum  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  Acacia 
koa-Metrosideros  polymorpba  lowland, 
montane  mesic,  or  wet  forest  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Alyxia 
olivaeformis,  Bidens  cosmoides,  Bobea 
sp.,  Carex  sp.,  Coprosma  sp.,  Dodonaea 
viscosa,  Gahnia  sp.,  Ilex  anomala, 
Melicope  sp.,  Pleomele  sp.,  Psycbotria 
sp.,  or  Scbiedea  stellarioides;  and  (2) 
elevations  between  820  and  1,200  m 
(2.700  and  3,940  ft). 

Family  Caryophyllaceae:  Scbiedea 
apokremnos  (Ma'oli'oli) 

Kauai  G  and  J,  identified  in  the  legal 
descriptions  in  peuagraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Scbiedea  apokremnos  on  Kauai. 
Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Crevices  of  near-vertical 
coastal  cliff  faces  (a)  in  sparse  dry 
coastal  shrub  vegetation  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 


Heliotropium  sp.,  C/iamaesyce  sp., 
Bidens  sp.,  Artemisia  australis.  Lobelia 
niibauensis,  Wilkesia  bobdyi, 
Lipocbaeta  connata,  Myoporum 
sandwicense,  Cantbium  odoratum,  or 
Peperomia  sp.;  and  (2)  elevations 
between  60  to  330  m  (200  to  1,080  ft). 

Family  Caryophyllaceae:  Scbiedea 
belleri  (No  Common  Name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  {a){l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Scbiedea  belleri  on  ^auai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Ridges  and  steep  cliffs  (a)  in  closed 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  or 
Metrosideros  polymorpba- 
Cbeirodendron  sp.  montane  wet  forest, 
or  Acacia  koa-Metrosideros  polymorpba 
montcine  mesic  forest,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dubautia  raillardioides,  Scaevola 
procera,  Hedyotis  terminalis,  Syzygium 
sandwicensis,  Melicope  clusifolia, 
Cibotium  sp.,  Broussaisia  arguta, 
Cbeirodendron  sp.,  Cyanea  birtella, 
Dianella  sandwicensis,  Viola 
wailenalenae,  or  Poa  sandvicensis;  and 
(2)  elevations  between  1,065-1,100  m 
(3,490-3,610  ft). 

Family  Caryophyllaceae:  Scbiedea 
kauaiensis  (No  Common  Name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Scbiedea  kauaiensis  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  diverse 
mesic  or  wet  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
plant  taxa:  Psycbotria  mariniana, 
Psycbotria  bexandra,  Cantbium 
odoratum,  Pisonia  sp.,  Microlepia 
speluncae,  Exocarpos  luteolus, 
Diospyros  sp.,  Peucedanum 
sandwicense,  or  Eupborbia  baeleeleana; 
and  (2)  elevations  between  680-790  m 
(2,230-2,590  ft). 

Family  Caryophyllaceae:  Scbiedea 
membranacea  (No  Common  Name) 

Kauai  G,  I,  and  K,  identified  in  the 
legal  descriptions  in  paragraph 
{a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Scbiedea 
membranacea  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliffs  or  cliff  bases  (a)  in  mesic  or  wet 
habitats,  (b)  in  lowland,  or  montane 


shrubland,  or  forest  communities 
dominated  by  Acacia  koa,  Pipturus  sp. 
or  Metrosideros  polymorpba  and  (c) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Hedyotis  terminalis,  Melicope  sp., 
Pouteria  sandwicensis,  Poa  ijiannii. 
Hibiscus  waimeae,  Psycbotria 
mariniana.  Cantbium  odoratum, 
Pisonia  sp.,  Perrottetia  sandwicensis, 
Scaevola  procera,  Sadleria  cyatbeoides, 
Diplazium  sandwicensis,  Tbelypteris 
sandwicensis,  Boebmeria  grandis, 
Dodonaea  viscosa,  Myrsine  sp.,  Bobea 
brevipes,  Alyxia  olivaeformis, 
Psycbotria  greenwelliae,  Pleomele  sp., 
Alpbitonia  ponderosa,  Joinvillea 
ascendens  ssp.  ascendens,  Atbyrium 
sandwicbianum,  Macbaerina 
angustifolia,  Cyrtandra  paludosa, 
Toucbardia  latifolia,  Tbelypteris 
cyatbeoides,  Lepidium  serra,  Eragrostis 
variabiUs,  Remya  kauaiensis, 
Lysimacbia  kalalauensis,  Labordia 
belleri,  Mariscus  pennatiformis, 
Asplenium  praemorsum,  or  Poa 
sandvicensis;  and  (2)  elevations 
between  520  and  1.160  m  (1.700  and 
3,800  ft). 

Family  Caryophyllaceae:  Scbiedea 
nuttallii  (No  Common  Name) 

Kauai  M,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Scbiedea  nuttallii  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  lowland  mesic  forest,  often  with 
Metrosideros  polymorpba  dominant, 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp,  Psycbotria  sp., 
Perrottetia  sandwicensis,  Pisonia  sp.,  or 
Hedyotis  acuminata;  and  (2)  elevations 
between  415  and  790  m  (1,360  and 
2,590  ft). 

Family  Caryophyllaceae:  Scbiedea 
spergulina  var.  leiopoda  (No  Common 
Name) 

Kauai  C,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Scbiedea  spergulina  var.  leiopoda  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Bare  rock  outcrops  or 
sparsely  vegetated  portions  of  rocky  cliff 
faces  or  cliff  bases  (a)  in  diverse  lowland 
mesic  forests  and  (b)  containing  one  or 
more  of  the  following  native  plants: 
Bidens  sandvicensis,  Doryopteris  sp., 
Peperomia  leptostacbya.  or  Plectrantbus 
parviflorus;  and  (2)  elevations  between 
180  and  800  m  (590  and  2.625  ft). 


Family  Caryophyllaceae:  Scbiedea 
spergulina  var.  spergulina  (No  Common 
Name) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Scbiedea  spergulina  var.  spergulina 
on  Kauai.  Within  these  units,  the 
cmxently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (l)  Bare  rock 
outcrops  or  sparsely  vegetated  portions 
of  roclq^  cliff  faces  or  cliff  bases  (a)  in 
diverse  lowland  mesic  forests  and  (b) 
containing  one  or  more  of  the  following 
associated  plant  taxa:  Heliotropium  sp., 
or  Nototrichium  sandwicense;  and  (2) 
elevations  between  180  and  800  m  (590 
and  2,625  ft). 

Family  Caryophyllaceae:  Scbiedea 
stellarioides  (laulihilihi  (=ma'oli'oli)) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Scbiedea  stellarioides  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  closed 
Acacia  koa-Metrosideros  polymorpba 
lowland  or  montane  mesic  forest  or 
shrubland  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Nototricbium  sp.,  Artemisia  sp.,. 
Dodonaea  viscosa,  Melicope  sp.. 
Dianella  sandwicensis,  Bidens 
cosmoides,  Mariscus  sp.,  or  Stypbelia 
tameiameiae;  and  (2)  elevations 
between  610  and  1,120  m  (2,000  and 
3,680  ft). 

Family  Convolvulaceae:  Bonamia 
menziesii  (No  Common  Name) 

(i.)  Kauai  G  and  L,  identified  in  the 
legal  descriptions  in  paragraph 
{a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Bonamia  menziesii 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Dry.  mesic 
or  wet  forests  containing  one  or  more  of 
the  following  native  plant  species: 
Metrosideros  polymorpba,  Cantbium 
odoratum,  Dianella  sandwicensis. 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Hedyotis  terminalis,  Melicope 
anisata,  Melicope  barbigera,  Myoporum 
sandwicense,  Nestegis  sandwicense, 
Pisonia  sp.,  Pittosporum  sp..  Pouteria 
sandwicensis,  or  Sapindus  oabuensis; 
and  (2)  elevations  between  150  and  850 
m  (500  and  2.800  ft). 

(ii.)  Maui  units  O  and  Ss,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Bonamia  menziesii 


on  Maui.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Bonamia 
menziesii  on  Maui  are  the  habitat 
components  that  provide:  (1)  A'a  lava 
(a)  in  mixed  open  dry  forest  or  Erytbrina 
sandwicensis  lowland  dry  forest,  or  in 
mesic  mixed  Metrosideros  polymorpba 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Nestegis  sandwicensis, 
Pleomele  auwabiensis.  Dodonaea 
viscosa,  Osteomeles  antbyllidifolia, 
Alpbitonia  ponderosa,  Santalum 
ellipticum,  Xylosma  bawaiiensis, 
Nothocestrum  latifolium,  Pouteria 
sandvricensis,  Acbyrantbes  splendens. 
Acacia  koaia,  Sida  fallax,  Reynoldsia 
sandwicensis,  Sicyos  sp.,  Lipocbaeta 
rockii,  Nototricbium  sp.,  or  Myoporum 
sandwicense;  and  (2)  elevations  between 
150  and  854  m  (490  and  2,800  ft). 

Family  Cyperaceae:  Cyperus 
trachysantbos  (pu'uka'a) 

Kauai  G,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l){i)(A)  of 
this  section,  and  Niihau  A,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(B)  of  this  section,  constitute 
critical  habitat  for  Cyperus 
tracbysantbos  on  Kauai  and  Niihau. 
Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Wet  sites  (mud  flats,  wet 
clay  soil,  or  wet  cliff  seeps)  (a)  on 
coastal  cliffs  or  talus  slopes  and  (b) 
containing  the  native  plant  species 
Hibiscus  tiliaceus;  and  (2)  elevations 
between  3  and  160  m  (10  and  525  ft). 

Family  Cyperaceae:  Mariscus 
pennatiformis  (No  Common  Name) 

Maui  unit  J,  identified  in  the  legal 
description  in  paragraph  (a){l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Mariscus  pennatiformis  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Mariscus  pennatiformis  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Cliffs  with  brown  soil  and 
talus  within  reach  of  ocean  spray  (a)  in 
Pandanus  coastal  wet  forests  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Sadleria 
pallida,  Pandanus  tectorius,  Lysimacbia 
mauritiana,  Cyperus  laevigatas, 
Eragrostis  sp.,  or  Ipomoea  sp.;  and  (2) 
elevations  between  sea-level  and  6  m 
(20  ft). 

Family  Euphorbiaceae:  Cbamaesyce 
balemanui  (No  Common  Name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Cbamaesyce  balemanui  on  Kauai. 


Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  of  gulches  (a) 
in  mesic  Acacia  koa  forests  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Metrosideros 
polymorpba,  Alpbitonia  ponderosa, 
Antidesma  platyphyllum,  Bobea 
brevipes,  Cbeirodendron  trigynum, 
Coprosma  sp.,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Elaeocarpus  bifidus, 
Hedyotis  terminalis,  Kokia  kauaiensis, 
Melicope  baupuensis,  Pisonia  sp., 
Pittosporum  sp.,  Pleomele  aurea, 
Psycbotria  mariniana.  Psycbotria 
greenwelliae,  Pouteria  sandwicensis, 
Santalum  freycinetianum,  or  Stypbelia 
tameiameiae;  and  (2)  elevations 
between  660  to  1,100  m  (2,165  to  3,610 
ft). 

Family  Euphorbiaceae:  Euphorbia 
baeleeleana  ('Akoko) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Eupborbia 
baeleeleana  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Lowland  mixed  mesic  or  dry  forest  that 
(a)  is  often  dominated  by  Metrosideros 
polymorpba.  Acacia  koa,  or  Diospyros 
sp.  and  (b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koaia,  Antidesma  platyphyllum, 
Claoxylon  sp.,  Carex  meyenii,  Carex 
wabuensis,  Diplazium  sandwicbianum. 
Dodonaea  viscosa.  Erytbrina 
sandwicensis,  Kokia  kauaiensis, 
Pleomele  aurea.  Psycbotria  mariniana, 
P.  greenwelliae,  Pteralyxia 
sandwicensis,  Rauvolfia  sandwicensis, 
Reynoldsia  sandwicensis,  Sapindus 
oabuensis,  Tetraplasandra  kauaiensis, 
Pouteria  sandwicensis,  Pisonia 
sandwicensis.  or  Xylosma  sp.;  and  (2) 
elevations  between  205  and  670  m  (680 
and  2,200  ft). 

Family  Euphorbiaceae:  Flueggea 
neowawraea  (Mehamehame) 

(i.)  Kauai  F,  G,  and  I,  identified  in  the 
legal  descriptions  in  paragraph 
{a){l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Flueggea  neowawraea 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Dry  or 
mesic  forests  containing  one  or  more  of 
the  following  native  plant  species: 
Alectryon  macrococcus.  Bobea 
timonioides.  Charpentiera  sp.. 
Caesalpinia  kauaiense.  Hibiscus  sp.. 
Melicope  sp..  Metrosideros  polymorpba, 
Myrsine  lanaiensis.  Munroidendron 
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racemosum,  Tetraplasandra  sp.,  Kokia 
kauaiensis,  Isodendrion  sp.,  Pteralyxia 
kauaiensis,  Psychotria  mariniana, 
Diplazium  sandwichianum.  Freycinetia 
aihorea,  Nesoluma  polynesicum, 
Diospyros  sp.,  Antidesma  pulvinatum, 
A.  platyphyllum,  Canthium  odoratum, 
Nestegis  sandwicensis,  Rauvolfia 
sandwicensis,  Pittosporum  sp., 
Tetraplasandra  sp.,  Pouteria 
sandwicensis,  Xylosma  sp.,  Pritchardia 
sp.,  Bidens  sp.,  or  Streblus  pendulinus; 
and  (2)  elevations  of  250  to  1,000  m  (820 
to  3,280  ft). 

(ii.)  Maui  units  Ss  and  Ww,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Flueggea  neowawraea 
on  Maui.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Flueggea 
neowawraea  on  Maui  are  the  habitat 
components  that  provide:  (1)  Dry  or 
mesic  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alectryon  macrococcus,  Bobea 
iimonioides,  Charpentiera  sp..  Hibiscus 
sp.,  Melicope  sp.,  Myrsine  lanaiensis, 
Tetraplasandra  sp.,  Psychotria 
mariniana,  Diplazium  sandwichianum, 
Freycinetia  arborea,  Nesoluma 
polynesicum,  Diospyros  sp.,  Antidesma 
pulvinatum,  A.  platyphyllum,  Canthium 
odoratum,  Nestegis  sandwicensis, 
Rauvolfia  sandwicensis,  Pittosporum 
sp.,  Pleomele  sp.,  Pouteria 
sandwicensis,  or  Streblus  pendulina; 
and  (2)  elevations  of  250  to  1,000  m  (820 
to  3,280  ft). 

Family  Fabaceae:  Kanaloa 
kahoolawensis  (Kobe  Malama  Malama 
O  Kanaloa) 

Kahoolawe  unit  B,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(i){D)  of  this  section,  constitutes 
critical  habitat  for  Kanaloa 
kahoolawensis  on  Kahoolawe.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Kanaloa  kahoolawensis  on 
Kahoolawe  are  the  habitat  components 
that  provide:  (1)  Steep  rocky  talus 
slopes  (a)  in  mixed  coastal  shrubland 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plants:  Sida 
fallax.  Senna  gaudichaudii,  Bidens 
mauiensis,  Lipochaeta  livarum, 
Portulaca  molokinensis,  or  Capparis 
sandwichiana;  and  (2)  elevations 
between  45  to  60  m  (150  to  200  ft). 

Family  Fabaceae:  Sesbania  tomentosa 
COhai) 

(i.)  Kauai  J,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Sesbania  tomentosa  on  Kauai. 


Within  these  units,  the  ciuxently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Sandy  beaches,  dunes,  soil 
pockets  on  lava,  or  pond  margins  (a)  in 
coastal  dry  shrublands,  or  open 
Metrosideros  polymorpha  forests,  or 
mixed  coastal  dry  cliffs,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Sida 
fallax,  Heteropogon  contortus, 
Myoporum  sandwicense,  Sporobolus 
virginicus,  Scaevola  sericea,  or 
Dodonaea  viscosa;  and  (2)  elevations 
between  sea  level  and  12  m  (0  and  40 
ft). 

(ii.)  Maui  units  A,  B,  C,  D,  X,  Tt, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section,  and 
the  Kahoolawe  unit  A,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(D)  of  this  section,  constitute 
critical  habitat  for  Sesbania  tomentosa 
on  Maui  and  Kahoolawe,  respectively. 
Within  these  units  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Sesbania  tomentosa  on  Maui 
and  Kahoolawe  are  the  habitat 
components  that  provide:  (1) 
Windswept  slopes,  sea  cliffs  and  cinder 
slopes  (a)  in  Scaevola  sericea  coastal  dry 
shrublands  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Lipochaeta  integrifolia, 
Jacquemontia  ovalifolia  ssp. 
sandwicensis,  Rhynchelytrum  repens, 
Sida  fallax,  and  Dodonaea  viscosa;  and 
(2)  elevations  between  sea-level  and  580 
m  (1,900  ft). 

Family  Fabaceae:  Vigna  o-wahuensis 
(No  Common  Name) 

Maui  unit  Vv,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  and  Kahoolawe  imits  C  and 
D,  identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(D)  of  this  section, 
constitute  critical  habitat  for  Vigna  o- 
wahuensis  on  Maui  and  Kahoolawe, 
respectively.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Vigna  o- 
wahuensis  on  Maui  and  Kahoolawe  are 
the  habitat  components  that  provide:  (1) 
Dry  or  mesic  grassland  or  shrubland 
containing  one  or  more  of  the  following 
associated  plant  taxa:  Sida  fallax, 
Chenopodium  sp.,  Dubautia  menziesii, 
Dodonaea  viscosa,  Chamaesyce  sp., 
Nothocestrum  latifolium,  and  Nesoluma 
polynesicum,  or  Osteomeles 
anthyllidifolia;  and  (2)  elevations  ft-om 
10  to  140  m  (30  to  460  ft). 

Family  Flacourtiaceae:  Xylosma 
crenatum  (No  Common  Name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 


for  Xylosma  crenatum  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Diverse  Acacia  koa- 
Metrosideros  polymorpha  montane 
mesic  forest,  or  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest,  or  Acacia  koa- 
Metrosideros  polymorpha  montane  wet 
forest,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Tetraplasandra  kauaiensis, 
Hedyotis  terminalis,  Pleomele  aurea, 
Ilex  anomala,  Claoxylon  sandwicense, 
Myrsine  alyxifolia,  Nestegis 
sandwicensis,  Streblus  pendulinus, 
Psychotria  sp.,  Diplazium 
sandwichianum,  Pouteria  sandwicensis, 
Scaevola  procera,  Coprosma  sp., 
Athyrium  sandwichianum,  Touchardia 
latifolia,  Dubautia  knudsenii, 
Cheirodendron  sp..  Lobelia  yuccoides, 
Cyanea  hirta,  Poa  sandwicensis,  or 
Diplazium  sandwichianum;  and  (2) 
elevations  between  975  to  1,065  m 
(3,200  to  3,490  ft). 

Family  Gentianaceae:  Centaurium 
sebaeoides  ('Awiwi) 

(i.)  Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Centaurium  sebaeoides  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Volcanic  or  clay  soils  or 
cliffs  (a)  in  arid  coastal  areas  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species;  Artemisia  sp., 
Bidens  sp.,  Chamaesyce  celastroides, 
Dodonaea  viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus,  Jaquemontia 
ovalifolia,  Lipochaeta  succulenta, 
Lipochaeta  heterophylla,  Lipochaeta 
integrifolia,  Lycium  sandwicense, 
Lysimachia  mauritiana,  Mariscus 
phloides,  Panicum  fauriei,  P.  torridum, 
Scaevola  sericea,  Schiedea  globosa, 
Sida  fallax,  or  Wikstroemia  uva-ursi; 
and  (2)  elevations  above  250  m  (800  ft). 

(ii.)  Maui  units  D,  E,  and  F,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Centaurium 
sebaeoides  on  Maui.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Centaurium  sebaeoides  on  Maui  are 
the  habitat  components  that  provide:  (1) 
Volcanic  or  clay  soils  or  cliffs  (a)  in  arid 
coastal  areas  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Panicum  torridum, 
Lysimachia  mauritiana,  Schiedea 
globosa,  Lipochaeta  integrifolia, 
Argemone  glauca,  Bidens  mauiensis, 
Lycium  sandwicense,  or  Dicranopteris 


linearis;  and  (2)  elevations  below  250  m 
(820  ft). 

Family  Geraniaceae:  Geranium 
arboreum  (Nohoanu) 

Maui  units  LI,  Mm,  Nn,  and  Pp, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for  Geranium 
aihoreum  on  Maui.  Within  these  imits 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
for  Geranium  arboreum  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Steep,  damp  and  shaded  narrow 
canyons  and  gulches,  steep  banks,  and 
intermittent  streams  (a)  in  Sophora 
chrysophylla  subalpine  dry  shrubland 
or  Metrosideros  polymorpha  montane 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Vaccinium  reticulatum, 
Dodonaea  viscosa,  Styphelia 
tameiameiae,  Rubus  hawaiiensis,  or 
Dryopteris  wallichiana;  and  (2) 
elevations  between  1,525  to  2,135  m 
(5.000  and  7,000  ft). 

Family  Geraniaceae:  Geranium 
multiflorum  (Nohoanu) 

Maui  unit  Ee,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Geranium  multiflorum  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Geranium  multiflorum  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Wet  or  mesic  Metrosideros 
polymorpha  montane  forest  or  alpine 
mesic  forest,  Styphelia  tameiameiae 
shrubland,  Sophora  chrysophylla 
subalpine  dry  forest,  open  sedge 
swamps,  fog-swept  lava  flows,  or 
montane  grasslands  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Coprosma  jnontana, 
Dryopteris  glabra,  Dryopteris 
wallichiana,  Rubus  hawaiiensis, 
Ranunculus  sp.,  Vaccinium  sp., 
Metrosideros  polymorpha,  Hedyotis  sp., 
Styphelia  tameiameiae  or  Sadleria 
cyatheoides;  and  (2)  elevations  between 
1,580  and  2,450  m  (5,180  and  8,040  ft). 

Family  Gesneriaceae:  Cyrtandra 
cyaneoides  (Mapele) 

Kauai  K,  P,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyrtandra  cyaneoides 
on  Kauai.  Within  these  units,  die 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Steep 
slopes  or  cliffs  near  streams  or 
waterfalls  (a)  in  lowland  or  montane  wet 
forest  or  shrubland  dominated  by 
Metrosideros  polymorpha  or  a  mixture 


of  Metrosideros  polymorpha  and 
Dicranopteris  linearis  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Perrottetia  sandwicensis, 
Pipturus  sp.,  Bidens  sp.,  Psychotria  sp., 
Pritchardia  sp.,  Freycinetia  arborea, 
Cyanea  sp.,  Cyrtandra  limahuliensis, 
Diplazium  sandwichianum,  Gunnera 
sp.,  Coprosma  sp.,  Stenogyne  sp., 
Machaerina  sp.,  Boehmeria  grandis, 
Pipturus  sp.,  Cheirodendron  sp., 
Hedyotis  terminalis,  or  Hedyotis 
tryblium;  and  (2)  elevations  between 
550  and  1,220  meter  (1,800  and  4,000 
ft). 

Family  Gesneriaceae:  Cyrtandra 
limahuliensis  (Ha'iwale) 

Kauai  A,  F,  K,  L,  O,  P,  Q,  R,  and  T. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(A)  of  this  section, 
constitute  critical  habitat  for  Cyrtandra 
limahuliensis  on  Kauai.  Within  these 
units,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  (a)  in  lowland  wet  forests 
and  (b)  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  sp.,  Cyrtandra  kealiea, 
Pisonia  sp.,  Pipturus  sp.,  Cibotium 
glaucum,  Eugenia  sp,  Hedyotis 
terminalis,  Dubautia  sp.,  Boehmeria 
grandis,  Touchardia  latifolia,  Bidens 
sp..  Hibiscus  waimeae,  Charpentiera  sp., 
Urera  glabra,  Pritchardia  sp.,  Cyanea 
sp.,  Perrottetia  sandwicensis, 
Metrosideros  polymorpha,  Dicranopteris 
linearis,  Gunnera  kauaiensis,  or 
Psychotria  sp.;  and  (2)  elevations 
between  245  and  915  m  (800  and  3,000 
ft). 

Family  Gesneriaceae:  Cyrtandra  munroi 
(Hiawale) 

Maui  unit  Y,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cyrtandra  munroi  on  Maui.  Within 
this  imit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Cyrtandra  munroi  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Rich,  moist  to  wet,  moderately  steep 
talus  slopes  (a)  in  lowland  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Diospyros  sp.,  Hedyotis 
acuminata,  Clermontia  sp.,  Alyxia 
oliviformis,  Bobea  sp.,  Coprosma  sp., 
Freycinetia  arborea,  Melicope  sp., 
Myrsine  sp.,  Perrottetia  sandwicensis, 
Pipturus  sp.,  Pittosporum  sp.,  Pleomele 
sp.,  Pouteria  sandwicensis,  Psychotria 
sp.,  Sadleria  sp.,  Scaevola  sp.,  Xylosma 
sp.,  or  other  Cyrtandra  sp.;  and  (2) 
elevations  from  300  to  920  m  (980  to 
3,020  ft). 


Family  Lamiaceae:  Phyllostegia 
knudsenii  (No  Common  Name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Phyllostegia  knudsenii  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha 
lowland  mesic  or  wet  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Perrottetia 
sandwicensis,  Cyrtandra  kauaiensis, 
Cyrtandra  paludosa,  Elaeocarpus 
bifidus,  Claoxylon  sandwicensis, 
Cryptocarya  mannii.  Ilex  anomala, 
Myrsine  linearifolia,  Bobea  timonioides, 
Selaginella  arbuscula,  Diospyros  sp., 
Zanthoxylum  dipetalum.  Pittosporum 
sp.,  Tetraplasandra  spp.,  Pouteria 
sandwicensis,  or  Pritchardia  minor;  and 
(2)  elevations  between  865-975  m 
(2,840-3,200  ft). 

Family  Lamiaceae:  Phyllostegia  mollis 
(No  Common  Name) 

Maui  unit  Qq,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Phyllostegia  mollis  on  Maui.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Phyllostegia  mollis  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Steep  slopes  and  gulches  (a)  in  diverse 
mesic  or  wet  forests  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  taxa:  ferns,  Psychotria  sp., 
or  Pisonia  sp.;  and  (2)  elevations 
between  450  and  1,830  m  (1,480  to 
6,000  ft). 

Family  Lamiaceae:  Phyllostegia 
wawrana  (No  Common  Name) 

Kauai  G,  I,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia  wawrana 
on  Kauai.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1) 
Metrosideros  polymorpha  dominated 
lowland  or  montane  wet  or  mesic  forest 
with  (a)  Cheirodendron  sp.  or 
Dicranopteris  linearis  as  co-dominants, 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Delissea  rivularis,  Diplazium 
sandwichianum,  Vaccinium  sp., 
Broussaisia  arguta,  Myrsine  lanaiensis, 
Psychotria  sp.,  Dubautia  knudsenii, 
Scaevola  procera,  Gunnera  sp., 
Pleomele  aurea,  Claoxylon 
sandwicense,  Elaphoglossum  sp., 
Hedyotis  sp.,  Sadleria  sp.,  and 
Syzygium  sandwicensis;  and  (2) 
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elevations  between  780-1,210  m  (2,560- 
3,920  ft). 

Family  Lamiaceae:  Stenogyne 
campanulata  {No  Common  Name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  {a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Stenogyne  campanulata  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rock  faces  of  nearly 
vertical,  north-facing  cliffs  (a)  in  diverse 
lowland  or  montane  mesic  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Heliotropium  sp..  Lepidium  serra, 
Lysimachia  glutinosa,  Perrottetia 
sandwicensis,  or  Remya  montgomeryi; 
and  (2)  an  elevation  of  1,085  m  (3,560 
ft). 

Family  Loganiaceae:  Labordia  lydgatei 
(Kamakahala) 

Kauai  F,  K,  L,  F,  R,  and  T,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Labordia  lydgatei  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Psychotria  sp.,  Hedyotis 
terminalis  sp.,  Cyanea  sp.,  Cyrtandra 
sp.,  Labordia  hirtella,  Antidesma 
platyphyllum  var.  hillebrandii, 
Syzygium  sandwicensis,  Ilex  anomala, 
or  Dubautia  knudsenii;  and  (2) 
elevations  between  635  and  855  m 
(2,080  to  2.800  ft). 

Family  Loganiaceae:  Labordia  tinifolia 
var.  wahiawaensis  (Kamakahala) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Labordia  tinifolia  var.  wahiawaensis 
on  Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Streambanks  (a)  in 
lowland  wet  forests  dominated  by 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
associated  species:  Cheirodendron  sp., 
Dicranopteris  linearis,  Cyrtandra  sp., 
Antidesma  s^.,  Psychotria  sp.,  Hedyotis 
terminalis,  or  Athyrium  microphyllum; 
and  (2)  elevations  between  300  to  920  m 
(985  to  3,020  ft). 

Family  Malvaceae:  Hibiscadelphus 
woodii  (Hau  Kuahiwi) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 


this  section,  constitutes  critical  habitat 
for  Hibiscadelphus  woodii  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Basalt  talus  or  cliff  walls  (a) 
in  Metrosideros  polymorpha  montane 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  sandwicensis, 
Artemisia  australis.  Melicope  pallida, 
Dubautia  sp.,  Lepidium  serra, 
Lipochaeta  sp.,  Lysimachia  glutinosa, 
Carex  meyenii,  Chamaesyce  celastroides 
var.  hanapepensis,  Hedyotis  sp., 
Nototrichium  sp.,  Panicum  lineale, 
Myrsine  sp.,  Stenogyne  campanulata, 
Lobelia  niihauensis,  or  Poa  mannii;  and 
(2)  elevations  aroimd  915m  (3,000  ft). 

Family  Malvaceae:  Hibiscus 
brackenridgei  (Ma'o  Hau  Hele) 

Maui  units  O,  V,  X,  and  Uu,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Hibiscus 
brackenridgei  on  Maui.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Hibiscus  brackenridgei  on  Maui  are 
the  habitat  components  that  provide:  (1) 
Lowland  dry  forest  sometimes  with 
Erythrina  sandwicensis  as  the  dominant 
tree  containing  one  or  more  of  the 
following  associated  native  plant 
species;  Myoporum  sp.,  Chenopodium 
sp.,  Achyranthes  sp.,  Nototrichium  sp., 
Diospyros  sp.,  Chamaesyce  celastroides 
var.  lori folia,  Dodonaea  viscosa, 
Canthium  odoratum,  Eurya 
sandwicensis,  Isachne  distichophylla,  or 
Sida  fallax;  and  (2)  elevations  between 
130  to  800  m  (425  to  2,625  ft). 

Family  Malvaceae:  Hibiscus  clayi 
(Clay's  Hibiscus) 

Kauai  N,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscus  clayi  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Slopes  (a)  in  Acacia  koa  or  Diospyros 
sp.-Pisonia  sp. -Metrosideros 
polymorpha  lowland  dry  or  mesic  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Hedyotis  acuminata,  Pipiturus 
sp.,  Psychotria  sp.,  Cyanea  hardyi, 
Artemisia  australis,  or  Bidens  sp.;  and 
(2)  elevations  between  230  to  350  m 
(750  to  1.150  ft). 

Family  Malvaceae:  Hibiscus  waimeae 
ssp.  hannerae  (Koki'o  Ke'oke'o) 

Kauai  F,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 


for  Hibiscus  waimeae  ssp.  hannerae  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Metrosideros 
polymorpha-Dicranopteris  linearis  or 
Pisonia  sp.-Charpentiera  elliptica 
lowland  wet  or  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp.,  Psychotria  sp.,  Pipturus 
sp.,  Bidens  sp.,  Bobea  sp.,  Sadleria  sp., 
Cyrtandra  sp.,  Cyanea  sp.,  Cibotium  sp., 
Perrottetia  sandwicensis,  or  Syzygium 
sandwicensis;  and  (2)  elevations 
between  190  and  560  m  (620  and  1,850 
ft). 

Family  Malvaceae:  Kokia  kauaiensis 
(Koki'o) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  {a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Kokia  kauaiensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
babitat  are  habitat  components  that 
provide:  (1)  Diverse  mesic  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Metrosideros  polymorpha,  Bobea 
sp.,  Diospyros  sandwicensis,  Hedyotis 
sp.,  Pleomele  sp.,  Pisonia  sp.,  Xylosma 
sp.,  Isodendrion  sp.,  Syzygium 
sandwicensis,  Antidesma  sp.,  Alyxia 
olivaeformis,  Pouteria  sandwicensis, 
Streblus  pendulinus,  Canthium 
odoratum,  Nototrichium  sp.,  Pteralyxia 
kauaiensis,  Dicranopteris  linearis. 
Hibiscus  sp.,  Flueggea  neowawraea, 
Rauvolfia  sandwicensis,  Melicope  sp., 
Diellia  laciniata,  Tetraplasandra  sp., 
Chamaesyce  celastroides,  Lipochaeta 
fauriei,  Dodonaea  viscosa,  Santalum 
sp.,  Claoxylon  sp.,  or  Nestegis 
sandwicensis;  and  (2)  elevations 
between  350-660  m  (1,150-2,165  ft). 

Family  Myrsinaceae:  Myrsine 
linearifolia  (Kolea) 

Kauai  F,  G,  H,  I,  L,  and  P,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute  , 
critical  habitat  for  Myrsine  linearifolia 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Diverse 
mesic  or  wet  lowland  or  montane 
Metrosideros  polymorpha  forest  with  (a) 
Cheirodendron  sp.  or  Dicranopteris 
linearis  as  co-dominants,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dubautia  sp.,  Cryptocarya  mannii, 
Sadleria  pallida,  Myrsine  sp.,  Syzygium 
sandwicensis,  Machaerina  angustifolia, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Cheirodendron  sp.,  Bobea 
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brevipes,  Nothocestrum  sp.,  Melicope 
sp.,  Eurya  sandwicensis,  Psychotria  sp., 
Lysimachia  sp.,  or  native  ferns;  and  (2) 
elevations  between  585  to  1,280  m 
(1,920  to  4,200  ft). 

Family  Orchidaceae:  Platanthera 
holochila  (No  Common  Name) 

(i.)  Kauai  H,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Platanthera  holochila  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest  or  M.  polymorpha  mixed  bog 
containing  one  or  more  of  the  following 
associated  native  plants:  Myrsine 
denticulata,  Cibotium  sp.,  Coprosma 
emodeoides,  Oreobolus  furcatus, 
Styphelia  tameiameiae,  or  Vaccinium 
sp.;  and  (2)  elevations  between  1,050 
and  1,600  m  (3,450  and  5,245  ft). 

(ii.)  Maui  unit  T,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Platanthera  holochila 
on  Maui.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Platanthera  holochila 
on  Maui  are  the  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest  or  Metrosideros  polymorpha 
mixed  montane  bog  or  mesic  scrubby 
Metrosideros  polymorpha  forest 
containing  one  or  more  of  the  following 
associated  native  plants:  Cibotium  sp., 
Coprosma  emodeoides,  Oreobolus 
furcatus,  Styphelia  tameiameiae, 
Wikstroemia  sp.,  Scaevola 
chamissoniana,  Sadleria  sp.,  Lythrum 
maritimum,  Deschampsia  sp., 
Metrosideros  polymorpha,  Luzula 
hawaiiensis,  Sisyrinchium  acre, 
Broussaisia  arguta,  Clermontia  sp., 
Lycopodium  cemuum,  Dubautia  scabra, 
Polypodium  pellucidum,  Gahnia 
gahniiformis,  and  Vaccinium 
reticulatum;  and  (2)  elevations  between 
1,050  and  2,120  m  (3,440  and  6,960  ft). 

Family  Plantaginaceae:  Plantago 
princeps  (Laukahi  Kuahiwi) 

(i.)  Kauai  G,  K,  P,  and  T,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Plantago  princeps  on 
Kauai.  Within  these  units,  the  cxirrently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Steep  slopes,  rock 
walls,  or  bases  of  waterfalls  (a)  in  mesic 
or  wet  Metrosideros  polymorpha  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Psychotria 


sp.,  Dicranopteris  linearis,  Cyanea  sp., 
Hedyotis  sp.,  Melicope  sp.,  Dubautia 
plantaginea,  Exocarpos  luteolus,  Poa 
siphonoglossa,  Nothocestrum  peltatum, 
Remya  montgomeryi,  Stenogyne 
campanulata,  Xylosma  sp.,  Pleomele 
sp.,  Machaerina  angustifolia,  Athyrium 
sp.,  Bidens  sp.,  Eragrostis  sp., 
Lysimachia  filifolia,  Pipturus  sp., 
Cyrtandra  sp.,  or  Myrsine  linearifolia; 
and  (2)  elevations  between  480  to  1,100 
m  (1,580  to  3,610  ft). 

(ii.)  Maui  imit  Q,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Plantago  princeps  on 
Maui.  Within  this  imit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Plantago  princeps  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Basalt  cliffs  (a)  in 
Metrosideros  polymorpha  lowland  wet 
forest;  or  Acacia  koa-Metrosideros 
polymorpha  montane  wet  forest;  or 
Metrosideros  polymorpha  montane  wet 
shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Eragrostis  variabilis, 
Hedyotis  formosa,  and  Dubautia 
plantaginea  spp.  humile;  and  (2) 
elevations  between  400  and  2,050  m 
(1,300  and  6,700  ft). 

Family  Poaceae:  Cenchrus 
agrimonioides  (Kamanomano 
(=Sandbiu,  Agrimony)) 

Maui  unit  Ss,  identified  in  the  legal 
description  in  paragraph  (a){l)(i){C)  of 
this  section,  constitutes  critical  habitat 
for  Cenchrus  agrimonioides  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Cenchrus  agrimonioides  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Rough  a'a  lava  scree  (a)  in 
mesic  Metrosideros  polymorpha-Acacia 
koa  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alyxia  oliviformis, 
Canthium  odoratum,  Carex  sp., 
Diospyros  sp.,  Styphelia  tameiameiae, 
or  Eragrostis  variabilis;  and  (2) 
elevations  between  560  and  820  m 
(1,830  and  2,700  ft). 

Family  Poaceae:  Ischaemum  byrone 
(Hilo  Ischaemiun) 

Maui  imits  G,  H,  I,  K,  L,  and  M, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for  Ischaemum 
byrone  on  Maui.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for 
Ischaemum  byrone  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Close  proximity  to  the  ocean,  among 
rocks  or  on  basalt  cliffs  (a)  in  coastal  dr\' 
shrubland  and  (b)  containing  one  or 


more  of  the  following  associated  native 
plant  species:  Bidens  sp.,  Fimbristylis 
cymosa,  or  Scaevola  sericea;  and  (2) 
elevations  from  sea  level  to  75  m  (250 
ft). 

Family  Poaceae:  Panicum  niihauense 
(Lau  'ehu) 

Kauai  J,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Panicum  niihauense  on  Kauai. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Sand  dunes  (a)  in  coastal 
shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Cassytha  filiformis,  Scaevola  sericea, 
Sida  fallax,  Vitex  rotundifolia,  or 
Sporobolus  sp.;  and  (2)  elevations  of  100 
m  or  less  (330  ft). 

Family  Poaceae:  Poa  mannii  (Mann's 
Bluegrass) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Poa  mannii  on  Kauai.  Within  this 
unit,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliffs,  rock  faces,  or  stream  banks  (a)  in 
lowland  or  montane  wet,  dry,  or  mesic 
Metrosideros  polymorpha  or  Acacia 
koa-Metrosideros  polymorpha  montane 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alectryon  macrococcus, 
Antidesma  platyphyllum,  Bidens 
cosmoides,  Chamaesyce  celastroides 
var.  hanapepensis,  Artemisia  australis, 
Bidens  sandwicensis.  Lobelia 
sandwicensis,  Wilkesia  gymnoxiphium, 
Eragrostis  variabilis,  Panicum  lineale, 
Mariscus  phloides,  Luzula  hawaiiensis, 
Carex  meyenii,  C.  wahuensis,  Cyrtandra 
waivrae,  Dodonaea  viscosa,  Exocarpos 
luteolus,  Labordia  helleri,  Nototrichium 
sp.,  Schiedea  amplexicaulis,  Hedyotis 
terminalis,  Melicope  anisata,  M. 
barbigera,  M.  pallida,  Pouteria 
sandwicensis,  Schiedea  membranacea, 
Diospyros  sandwicensis,  Psychotria 
mariniana,  P.  greenwelliae,  or  Kokia 
kauaiensis;  and  (2)  elevations  between 
460  and  1,150  m  (1,510  and  3,770  ft). 

Family  Poaceae:  Poa  sandvicensis 
(Hawaiian  Bluegrass) 

Kauai  G  and  I,  identified  in  the^egal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Poa  sandvicensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Wet,  shaded,  gentle  or  steep 
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slopes,  ridges,  or  rock  ledges  (a)  in  semi- 
open  or  closed,  mesic  or  wet,  diverse 
montane  forest  dominated  by 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
associated  native  species:  Dodonaea 
viscosa,  Dubautia  sp.,  Coprosma  sp., 
Melicope  sp.,  Dianella  sandwicensis, 
Alyxia  olivaeformis,  Bidens  sp., 
Dicranopteris  linearis,  Schiedea 
stellarioides,  Peperomia  macraeana, 
Claoxylon  sandwicense,  Acacia  koa, 
Psychotria  sp.,  Hedyotis  sp.,  Scaevola 
sp.,  Cheirodendron  sp.,  or  Syzygium 
sandwicensis;  and  (2)  elevations 
between  1,035  to  1,250  m  (3,400  to 
4,100  ft). 

Family  Poaceae:  Poa  siphonoglossa  (No 
Common  Name) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Poa  siphonoglossa  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Shady  banks  near  ridge 
crests  (a)  in  mesic  Metrosideros 
polymorpha  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Acacia  koa, 
Psychotria  sp.,  Scaevola  sp.,  Alphitonia 
ponderosa,  Zanthoxylum  dipetalum, 
Tetraplasandra  kauaiensis,  Dodonaea 
viscosa,  Hedyotis  sp.,  Melicope  sp., 
Vaccinium  sp.,  Styphelia  tameiameiae, 
Carex  meyenii,  Carex  wahuensis,  or 
Wilkesia  gymnoxiphium;  and  (2) 
elevations  between  1 ,000  to  1 ,200  m 
(3,300  and  3,900  ft). 

Family  Primulaceae:  Lysimachia  filifolia 
(No  Common  Name) 

Kauai  T,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Lysimachia  filifolia  on  Kauai.  Within 


this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Mossy  banks  at  the  base  of  cliff  faces 
within  the  spray  zone  of  waterfalls  or 
along  streams  in  lowland  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  mosses,  ferns,  liverworts, 
Machaerina  sp.,  Heteropogon  contortus, 
or  Melicope  sp.;  and  (2)  elevations 
between  240  to  680  m  (800  to  2,230  ft). 

Family  Primulaceae:  Lysimachia 
lydgatei  (No  Common  Name) 

Maui  unit  Q,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Lysimachia  lydgatei  on  Maui.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Lysimachia  lydgatei  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Sides  of  steep  ridges  (a)  in  Metrosideros 
poIymorpha-Dicranopteris  linearis 
dominated  wet  to  mesic  shrubland  or 
Metrosideros  polymorpha- 
Cheirodendron  sp.  montane  forest  and 
(b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Lycopodium  sp.,  Ilex  sp., 
Dodonaea  viscosa,  Vaccinium  sp., 
Eurya  sp.,  Styphelia  tameiameiae, 
Coprosma  sp.,  Ochna  sp.,  Astelia  sp., 
Broussaisia  arguta  or  mat  ferns;  and  (2) 
elevations  between  915  and  1,415  m 
(3,000  and  4,640  ft). 

Family  Rhamnaceae:  Colubrina 
oppositifolia  (Kauila) 

Maui  unit  Ss,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Colubrina  oppositifolia  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Colubrina  oppositifolia  on 
Maui  are  the  habitat  components  that 


provide:  (1)  Lowland  dry  and  mesic 
forests  dominated  by  Diospyros 
sandwicensis  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Canavalia 
sp.,  Wikstroemia  sp.,  Canthium 
odoratum,  or  Reynoldsia  sandwicensis; 
and  (2)  elevations  between  240-915  m 
(800  and  3.000  ft). 

Family  Rhafiinaceae:  Gouania  meyenii 
(No  Common  Name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Gouania  meyenii  on  Kauai.  Within 
these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rocky  ledges,  cliff  faces,  or 
ridge  tops  (a)  in  dry  shrubland  or 
Metrosideros  polymorpha  lowland 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Dodonaea  viscosa,  Chamaesyce 
sp.,  Psychotria  sp.,  Hedyotis  sp., 
Melicope  sp.,  Nestegis  sandwicensis, 
Bidens  sp.,  Carex  meyenii,  Diospyros 
sp.,  Lysimachia  sp..  or  Senna 
gaudichaudii;  and  (2)  elevations 
between  490  to  880  m  (1.600  to  2.880  ft). 

Family  Rubiaceae:  Hedyotis  cookiana 
('Awiwi) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hedyotis  cookiana  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Streambeds  or  steep  cliffs  close  to  water 
sources  in  lowland  wet  forest 
communities;  and  (2)  elevations 
between  170  and  370  m  (560  and  1,210 
ft). 
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Family  Rubiaceae:  Hedyotis  coriacea 
(Kio'ele) 

Maui  unit  X,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Hedyotis  coriacea  on  Maui.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Hedyotis  coriacea  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Steep,  rocky,  slopes  (a)  in  dry  lowland 
Dodonaea  viscosa  dominated 
shrublands  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Sida  fallax,  Gouania 
hillebrandii,  Bidens  menziesii, 
Lipochaeta  livarum,  Myoporum  sp.,  or 
Schiedea  menziesii;  and  (2)  elevation  of 
470  to  2.300  m  (1.540  to  7.550  ft). 

Family  Rubiaceae:  Hedyotis  mannii 
(Pilo) 

Maui  unit  Q.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Hedyotis  mannii  on  Maui.  Within 
this  unit  the  currently  knowm  primary 
constituent  elements  of  critical  habitat 
for  Hedyotis  mannii  on  Maui  are  the 
habitat  components  that  provide:  (1) 
Basalt  cliffs  along  stream  banks  (a)  in 
Metrosideros  poIymorpha-Dicranopteris 
linearis  montane  wet  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Machaerina  sp..  Carex  meyenii, 
Phyllostegia  sp..  Hedyotis  acuminata, 
Cyrtandra  platyphylla,  Cyanea  sp..  and 
Isachne  distichophylla;  and  (2) 
elevation  of  826  to  882  m  (2,800  to  3,000 
ft). 

Family  Rubiaceae:  Hedyotis  st.-johnii 
(Na  Pali  Beach  Hedyotis) 

Kauai  G  and  J.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 


this  section,  constitute  critical  habitat 
for  Hedyotis  st.-johnii  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Crevices  of  north-facing, 
near-vertical  coastal  cliff  faces  within 
the  spray  zone  (a)  in  sparse  dry  coastal 
shrubland  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Myoporum  sandwicense, 
Eragrostis  variabilis,  Lycium 
sandwicense,  Heteropogon  contortus, 
Artemisia  australis  or  Chamaesyce 
celastroides;  and  (2)  elevations  above  75 
m  (250  ft). 

Family  Rutaceae:  Melicope  adscendens 
(Alani) 

Maui  unit  Ss,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Melicope  adscendens  on  Maui. 
Within  this  unit  the  currently  known 
primeiry  constituent  elements  of  critical 
habitat  for  Melicope  adscendens  on 
Maui  are  the  habitat  components  that 
provide:  (1)  A'a  lava  with  pockets  of  soil 
(a)  in  Nestegis  sandwicensis-Pleomele 
lowland  mesic  forest  or  open  dry  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant  taxa: 
Pleomele  auwahiensis,  Dodonaea 
viscosa,  Osteomeles  anthyllidifolia, 
Alphitonia  ponderosa,  Chamaesyce 
celastroides  var.  lorifolia,  Santalum 
ellipticum,  Pouteria  sandwicensis, 
Styphelia  tameiameiae  or  Xylosma 
hawaiiensis;  and  (2)  elevations  between 
768  and  1,220  m  (2,520  and  4,000  ft). 

Family  Rutaceae:  Melicope  haupuensis 
(Alani) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  haupuensis  on  Kauai. 


Within  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Moist  talus  slopes  (a)  in 
Metrosideros  polymorpha  dominated 
lowland  mesic  forests  or  Metrosideros 
polym'orpha-Acacia  koa  montane  mesic 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Diospyros 
sp.,  Psychotria  mariniana,  P. 
greenwelliae,  Melicope  ovata,  M. 
anisata,  M.  barbigera,  Dianella 
sandwicensis,  Pritchardia  minor, 
Tetraplasandra  waimeae,  Claoxylon 
sandwicensis,  Cheirodendron  trigynum, 
Pleomele  aurea,  Cryptocarya  mannii, 
Pouteria  sandwicensis,  Bobea  brevipes, 
Hedyotis  terminalis,  Elaeocarpus 
bifidus,  or  Antidesma  sp;  and  (2) 
elevations  between  375  to  1,075  m 
(1,230  to  3,530  ft). 

Family  Rutaceae:  Melicope  knudsenii 
(Alani) 

(i.)  Kauai  G  and  I.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Melicope  knudsenii 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Forested 
flats  or  talus  slopes  (a)  in  lowland  dry 
or  montane  mesic  forests  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dodonaea  viscosa,  Antidesma  sp., 
Metrosideros  polymorpha,  Xylosma  sp.. 
Hibiscus  sp..  Myrsine  lanaiensis, 
Diospyros  sp.,  Rauvolfia  sandwicensis, 
Bobea  sp.,  Nestegis  sandwicensis, 
Hedyotis  sp.,  Melicope  sp.,  Psychotria 
sp.,  or  Pittosporum  kauaiensis;  and  (2) 
elevations  between  450  to  1 ,000  m 
(1,480  to  3,300  ft). 
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(ii.)  Maui  unit  Ss,  identified  in  the 
legal  description  in  paragraph 
(a)(l}(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Melicope  knudsenii 
on  Maui.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Melicope  knudsenii 
on  Maui  are  the  habitat  components  that 
provide:  (1)  Forested  flats  or  talus  slopes 
(a)  in  Nestegis-Pleomele  mixed  open  dry 
forests  and  (b)  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  Alpbitonia  ponderosa, 
Santalum  ellipticum,  or  Xylosma 
hawaiiensis;  and  (2)  elevations  between 
450  and  1,220  m  (1,480  and  4,000  ft). 

Family  Rutaceae:  Melicope  mucronulata 
(Alani) 

Maui  unit  Ss,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Melicope  mucronulata  on  Maui. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Melicope  mucronulata  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Steep  west  or  north-facing 
slopes  (a)  in  lowland  dry  to  mesic  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  species:  Dodonaea 
viscosa,  Metrosideros  polymorpha, 
Styphelia  tameiameiae,  or  Dubautia 
linearis;  and  (2)  elevations  between  670 
and  1,070  m  (2,200  and  3,500  ft). 

Family  Rutaceae:  Melicope  pallida 
(Alani) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  pallida  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  rock  faces  (a)  in 
lowland  or  montane  mesic  or  wet  forests 


or  shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Lepidium  serra.  Pleomele  sp., 
Boehmeria  grandis,  Coprosma  sp., 
Hedyotis  terminalis,  Melicope  sp., 
Pouteria  sandwicensis,  Poa  mannii, 
Schiedea  membranacea,  Psychotria 
mariniana,  Dianella  sandwicensis, 
Pritchardia  minor,  Chamaesyce 
celastroides  var  banapepensis, 
Nototricbium  sp.,  Carex  meyenii, 
Artemisia  sp.,  Abutilon  sandwicense, 
Alyxia  olivaeformis,  Dryopteris  sp., 
Metmsideros  polymorpba,  Pipturus 
albidus,  Sapindus  oabuensis, 
Tetraplasandra  sp.,  or  Xylosma 
hawaiiense;  and  (2)  elevations  between 
490  to  915  m  (1,600  to  3,000  ft). 

Family  Rutaceae:  Zanthoxylum 
hawaiiense  (A'e) 

(i.)  Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Zantboxylum  hawaiiense  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Lowland  dry  or  mesic 
forests,  or  montane  dry  forest,  (a) 
dominated  by  Metrosideros  polymorpba 
or  Diospyros  sandwicensis,  and  (b) 
containing  one  or  more  of  the  following 
associated  plant  species:  Pleomele 
auwahiensis,  Antidesma  platypbyllum, 
Pisonia  sp.,  Alectryon  macrococcus, 
Charpentiera  sp.,  Melicope  sp.,  Streblus 
pendulinus,  Myrsine  lanaiensis, 
Sopbora  cbrysopbylla,  or  Dodonaea 
viscosa;  and  (2)  elevations  between  550 
and  730  m  (1,800  and  2,400  ft). 

(ii.)  Maui  unit  Ss,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Zantboxylum 
hawaiiense  on  Maui.  Within  this  unit 
the  currently  known  primary 


constituent  elements  of  critical  habitat 
for  Zanthoxylum  hawaiiense  on  Maui 
are  the  habitat  components  that  provide: 
(1)  Open  lowland  dry  or  mesic  Nestegis 
sandwicensis-Pleomele  auwahiensis 
forests,  or  montane  dry  forest  containing 
one  or  more  of  the  following  associated 
native  species:  Metrosideros 
polymorpha,  Diospyros  sandwicensis, 
Pisonia  sp.,  Xylosma  hawaiiensis, 
Santalum  ellipticum,  Alpbitonia 
ponderosa,  Osteomeles  anthyllidifolia, 
Alectryon  macrococcus,  Charpentiera 
sp.,  Melicope  sp.,  Dodonaea  viscosa, 
Streblus  pendulinus,  Myrsine 
lanaiensis,  or  Sopbora  cbrysopbylla; 
and  (2)  elevations  between  550  and 
1,740  m  (1,800  and  5,710  ft). 

Family  Santalaceae:  Exocarpos  luteolus 
(Heau) 

Kauai  G,  H,  I,  L,  and  S,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Exocarpos  luteolus  on 
Kauai.  Withia these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Wet  places  bordering 
swamps;  open,  dry  ridges  (a)  in  lowland 
or  montane  Metrosideros  polymorpba 
dominated  wet  forest  communities  and 
(b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koa,  Cheirodendron  trigynum,  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Pleomele  aurea,  Psychotria  mariniana, 
Psychotria  greenwelliae,  Bobea  brevipes, 
Hedyotis  terminalis,  Elaeocarpus 
bifidus,  Melicope  haupuensis,  Dubautia 
laevigata,  Dianella  sandwicensis,  Poa 
sandvicensis,  Schiedea  stellarioides, 
Peperomia  macraeana,  Claoxylon 
sandwicense,  Santalum  freycinetianum, 
Styphelia  tameiameiae,  or  Dicranopteris 
linearis;  and  (2)  elevations  between  475 
and  1,290  m  (1,560  and  4,220  ft). 
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Family  Sapindaceae:  Alectryon 
macrococcus  (Mahoe) 

(i.)  Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
{a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Alectryon 
macrococcus  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Dry  slopes  or  gulches  (a)  in  Diospyros 
sp.,  Metrosideros  polymorpba  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  sp. 
mixed  mesic  forest,  (b)  containing  one 
or  more  of  the  following  native  plant 
species:  Nestegis  sandwicensis, 
Psychotria  sp.,  Pisonia  sp.,  Xylosma  sp., 
Streblus  pendulinus,  Hibiscus  sp., 
Antidesma  sp.,  Pleomele  sp..  Acacia 
koa,  Melicope  knudsenii.  Hibiscus 
waimeae,  Pteralyxia  sp.,  Zantboxylum 
sp.,  Kokia  kauaiensis,  Rauvolfia 
sandwicensis,  Myrsine  lanaiensis, 
Cantbium  odoratum,  Canavalia  sp., 
Alyxia  oliviformis,  Nesoluma 
polynesicum,  Munroidendron 
racemosum,  Caesalpinia  kauaiense, 
Tetraplasandra  sp.,  Pouteria 
sandwicensis,  or  Bobea  timonioides; 
and  (2)  elevations  between  360  to  1,070 
m  (1,180  to  3,510  ft). 

(ii.)  Maui  units  Q,  Rr,  and  Ss, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for  Alectryon 
macrococcus  on  Maui.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Alectryon  macrococcus  var. 
auwahiensis  on  Maui  are  the  habitat 
components  that  provide:  (1)  Mixed 


lowland  dry  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  Alpbitonia  ponderosa, 
Santalum  ellipticum,  Xylosma 
hawaiiensis,  Nestegis  sandwicensis, 
Streblus  pendulinus,  or  Pleomele 
auwahiensis;  and  (2)  elevations  of  360 
to  1,070  m  (1,180  to  3,510  ft).  Within 
these  units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Alectryon  macrococcus  var. 
macrococcus  on  Maui  are  the  habitat 
components  that  provide:  (1)  Dry  slopes 
or  gulches  (a)  in  dense  mesic  mixed 
Metrosideros  polymorpba  forest  or 
Diospyros  sandwicensis  forest  which 
contain  (b)  one  or  more  of  the  fdllowing 
associated  native  plant  species:  Nestegis 
sandwicensis  or  Antidesma  platypbylla; 
and  (2)  elevations  of  360  to  1.070  m 
(1,180  to  3,510  ft). 

Family  Solanaceae:  Notbocestrum 
peltatum  ('Aiea) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Notbocestrum  peltatum  on  Kauai. 
Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rich  soil  on  steep  slopes  (a) 
in  montane  or  lowland  mesic  or  wet 
forest  dominated  by  Acacia  koa  or  a 
mixture  of  Acacia  koa  and  Metrosideros 
polymorpha,  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Antidesma  sp.. 
Dicranopteris  linearis,  Bobea  brevipes, 
Elaeocarpus  bifidus,  Alpbitonia 


ponderosa,  Melicope  anisata,  M. 
barbigera,  M.  haupuensis,  Pouteria 
sandwicensis,  Dodonaea  viscosa. 
Dianella  sandwicensis,  Tetraplasandra 
kauaiensis,  Claoxylon  sandwicensis, 
Cheirodendron  trigynum,  Psychotria 
mariniana,  P.  greenwelliae,  Hedyotis 
terminalis.  Ilex  cnomala,  Xylosma  sp. . 
Cryptocarya  maimii,  Coprosma  sp., 
Pleomele  aurea,  Diplazium 
sandwicensis,  Broussaisia  arguta.  or 
Perrottetia  sandwicensis;  and  (2) 
elevations  between  915  to  1,220  m 
(3,000  to  4,000  ft). 

Family  Solanaceae:  Solanum 
sandwicense  (Aiakeaakua,  Popolu) 

Kauai  D,  G,  and  I,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Solanum 
sandwicense  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Open,  sunny  areas  (a)  in  diverse 
lowland  or  montane  mesic  or  wet  forests 
and  (b)  containing  one  or  more  of  the 
following  associated  plants:  Alpbitonia 
ponderosa.  Ilex  anomala,  Xylosma  sp., 
Athyrium  sandwicensis,  Syzvgium 
sandwicensis,  Bidens  cosmoides, 
Dianella  sandwicensis,  Poa 
siphonoglossa,  Carex  meyenii,  Hedyotis 
sp.,  Coprosma  sp.,  Dubautia  sp., 
Pouteria  sandwicensis,  Cryptocarya 
mannii.  Acacia  koa,  Metrosideros 
polymorpha,  Dicranopteris  linearis, 
Psychotria  sp.,  or  Melicope  sp.;  and  (2) 
elevations  between  760  and  1,220  m 
(2,500  and  4,000  ft). 


/ 
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Family  Urticaceae:  Nemudia  sericea  (No 
Common  Name) 

Maui  units  T  and  Qq,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Neraudia  sericea  on 
Maui.  Within  these  units  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Neraudia  sericea  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Lowland  dry  to  mesic 
Metrosideros  polymorpha-Dodonaea 
viscosa-Styphelia  tameiameiae 
shrubland  or  forest  or  Acacia  koa  forest 
containing  one  or  more  of  the  following 
associated  native  plant  taxa:  Huperzia 
mannii,  Urera  glabra,  Cyrtandra 
oxybapha,  Cyrtandra  platyphylla,  Sida 
fallax,  Diospyros  sp.,  Bobea  sp., 
Coprosma  sp.,  or  Hedyotis  sp.;  and  (2) 
elevations  between  670  and  1,480  m 
(2,200  and  4.850  ft). 

Family  Violaceae:  Isodendrion 
laurifolium  (Aupaka) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i){A)  of  this  section,  constitute 
critical  habitat  for  Isodendrion 
laurifolium  on  Kauai.  Within  these 
units,  the  currently  known  primciry 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  mesic  or  wet  forest  (a) 
dominated  by  Metrosideros 
polymorpha,  Acacia  koa,  or  Diospyros 
sp.  and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Kokia  kauaiensis,  Streblus  sp., 
Elaeocarpus  bifidus,  Canthium 
odoratum,  Antidesma  sp.,  Xylosma 
hawaiiense,  Hedyotis  terminalis, 
Pisonia  sp.,  Nestegis  sandwicensis, 
Dodonaea  viscosa.  Euphorbia 
haeleeleana,  Pleomele  sp.,  Pittosporum 
sp.,  Melicope  sp.,  Claoxylon 
sandwicense,  Alphitonia  ponderosa, 
Myrsine  lanaiensis.  or  Pouteria 
sandwicensis;  and  (2)  elevations 
between  490  and  820  m  (1,600  and 
2,700  ft). 

Family  Violaceae:  Isodendrion 
longifolium  (Aupaka) 

Kauai  F,  G,  L,  M,  and  P,  identified  in 
the  legal  descriptions  in  paragraph 


(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Isodendrion 
longifolium  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  slopes,  gulches,  or  stream  banks 
(a)  in  mesic  or  wet  Metrosideros 
polymorpha  forests  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Dicranopteris  linearis,  Eugenia 
sp.,  Diospyros  sp.,  Pritchardia  sp., 
Canthium  odoratum,  Melicope  sp., 
Cheirodendron  sp..  Ilex  anomala, 
Pipturus  sp.,  Hedyotis  fluviatilis, 
Peperomia  sp.,  Bidens  sp.,  Nestegis 
sandwicensis,  Cyanea  hardyi,  Syzygium 
sp.,  Cibotium  sp.,  Bobea  brevipes, 
Antidesma  sp.,  Cyrtandra  sp.,  Hedyotis 
terminalis,  Peperomia  sp.,  Petrottetia 
sandwicensis,  Pittosporum  sp.,  or 
Psychotria  sp.;  and  (2)  elevations 
between  410  to  760  m  (1,345  to  2,500  ft). 

Family  Violaceae:  Viola  belenae  (No 
Common  Name) 

Kauai  L,  identifted  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Viola  helenae  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  or  adjacent  valley  bottoms 
with  light  to  moderate  shade  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  forest;  and  (2) 
elevations  between  610-855  m  (2,000- 
2,800  ft). 

Family  Violaceae:  Viola  kauaiensis  var. 
wahiawaensis  (Nani  Wai'ale'ale) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Viola  kauaiensis  var.  wahiawaensis 
on  Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Open  montane  bog  or 
wet  shrubland  containing  one  or  more 
of  the  following  native  plant  species: 
Dicranopteris  linearis,  Diplopterygium 
pinnatum,  Syzygium  sandwicensis,  or 
Metrosideros  polymorpha;  and  (2) 


elevations  between  640  and  865  m 
(2,100  and  2,840  ft). 

(B)  Ferns  and  Allies 

Family  Adiantaceae:  Pteris  lidgatei  (No 
Common  Name) 

Maui  units  Q  and  Aa,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Pteris  lidgatei  on 
Maui.  Within  these  units  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Pteris  lidgatei  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Steep  stream  banks  (a)  in 
wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  forest 
and  (b)  containing  one  or  more  of  the 
following  native  plant  taxa:  Cibotium 
chamissoi,  Dicranopteris  linearis, 
Elaphoglossum  crassifolium,  Sadleria 
squarrosa,  or  Sphenomeris  chusana; 
and  (2)  elevations  between  915  and 
1.070  m  (3,000  and  3,500  ft). 

Family  Aspleniaceae:  Ctenitis 
squamigera  (Pauoa) 

Maui  imits  Q,  T,  Xx,  and  Zz, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for  Ctenitis 
squamigera  on  Maui.  Within  these  units 
the  primary  constituent  elements  of 
critical  habitat  for  Ctenitis  squamigera 
on  Maui  are  the  habitat  components  that 
provide:  Forest  understory  (a)  in 
Metrosideros  polymorpha  montane  wet 
forest,  Metrosideros  polymorpha- 
Diospyros  sp.  mesic  forest  or  diverse 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Alyxia  oliviformis,  Freycinetia 
arborea,  Coprosma  sp.,  Pleomele  sp., 
Thelypteris  globulifera,  Sadleria  sp., 
Doodia  sp.,  Pittosporum  sp.,  Dryopteris 
sp..  Bobea  sp.,  Antidesma  sp., 
Peperomia  sp.,  Dicranopteris  linearis, 
Schiedea  pubescens  var.  pubescens. 
Hibiscus  kokio  ssp.  kokio,  Hedyotis 
formosa,  Pritchardia  forbesiana, 
Myrsine  sp.,  Psychotria  sp.,  or  Xylosma 
sp.;  and  (2)  elevations  between  380  and 
1,000  m  (1,250  and  3,280  feet). 
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Family  Aspleniaceae:  Diellia  erecta  (No 
Common  Name) 

Maui  units  Q,  T,  and  Qq,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Diellia  erecta  on 
Maui.  Within  these  units  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Diellia  erecta  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Steep  slopes  or  gulch 
bottoms  in  deep  shade  (a)  in  Diospyros 
sandwicensis-Metrosideros  polymorpha 
lowland  mesic  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Nestegis  sp., 
Styphelia  tameiameiae,  Melicope  sp., 
'  Coprosma  sp.,  Dodonaea  viscosa, 
Dryopteris  unidentata,  Myrsine  sp., 
Psychotria  sp.,  Pleomele  auwahiensis, 
Syzygium  sandwicensis,  or  Wikstroemia 
sp.;  and  (2)  elevations  between  210  and 
1.590  m  (700  and  5.200  ft). 
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Family  Aspleniaceae:  Diellia  pallida 
(No  Common  Name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Diellia  pallida  on  Kauai,  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Bare  soil  on  steep,  rocky, 
dry  slopes  (a)  in  lowland  mesic  forests 
and  (b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koa,  Alectryon  macrococcus,  Antidesma 
platyphyllum,  Metrosideros 
polymorpha,  Myrsine  lanaiensis, 
Zanthoxylum  dipetalum, 
Tetraplasandra  kauaiensis,  Psychotria 
mariniana,  Carex  meyenii,  Diospyros 
hillebrandii,  Hedyotis  knudsenii, 


Canthium  odoratum,  Pteralyxia 
kauaiensis,  Nestegis  sandwicensis, 
Alyxia  olivaeformis,  Wilkesia 
gymnoxiphium,  Alphitonia  ponderosa, 
Styphelia  tameiameiae,  or  Rauvolfia 
sandwicensis;  and  (2)  elevations 
between  530  to  915  m  (1,700  to  3,000  ft). 

Family  Aspleniaceae:  Diplazium 
molokaiense  (No  Common  Name) 

Maui  unit  Qq,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Diplazium  molokaiense  on  Maui. 
Within  this  imit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Diplazium  molokaiense  on 
Maui  are  the  habitat  components  that 
provide:  (1)  Proximity  to  waterfalls  in 
lowland  or  montane  mesic  Metrosideros 
polymorpha-Acacia  koa  forest;  and  (2) 
elevations  between  850  and  1,680  m 
(2,800  and  5,500  ft). 

Family  Grammitidaceae:  Adenophorus 
periens  (Pendant  Kihi  Fern) 

Kauai  F,  G,  K,  L,  P,  and  R,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Adenophorus  periens 
on  Kauai.  Within  these  units,  the 
currently  known  priinary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Well- 
developed,  closed  canopy  that  provides 
deep  shade  or  high  humidity  (a)  In 
Metrosideros  polymorpha-Cibotium 
glaucum  lowland  wet  forests,  open 
Metrosideros  polymorpha  montane  wet 
forest,  or  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest,  and  (b)  containing  one  or  more  of 
the  following  native  plant  species: 
Athyrium  sandwicensis,  Broussaisia  sp., 


Cheirodendron  trigynum,  Cyanea  sp., 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria  sp., 
Psychotria  hexandra,  or  Syzygium 
sandwicensis;  and  (2)  elevations 
between  400  and  1,265  m  (1,310  and 
4,150  ft). 

Family  Lycopodiaceae:  Phlegmariurus 
mannii  (Wawae'iole) 

Maui  units  Q,  W,  Jj,  Kk,  and  Qq, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(C)  of  this  section, 
constitute  critical  habitat  for 
Phlegmariurus  mannii  on  Maui.  Within 
these  units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Phlegmariurus  mannii  on  Maui  are 
the  habitat  components  that  provide:  (1) 
As  an  epiphyte  on  Metrosideros 
polymorpha,  and  Acacia  koa  trees  in 
moist  protected  gulches  (a)  in  mesic  to 
wet  montane  Metrosideros  polymorpha- 
Acacia  koa  forests  or  wet  montane 
Metrosideros  polymorpha-Acacia  koa 
forests  and  (b)  containing  one  or  more 
of  the  following  associated  native  plant 
taxa:  Thelypteris  sp.,  Athyrium  sp., 
Styphelia  sp.,  Cyanea  atra,  Machaerina 
sp..  Cyrtandra  sp..  Sadleria  sp., 
Vaccinium  sp.,  Dodonaea  viscosa, 
Astelia  menziesii,  Coprosma  sp., 
Cheirodendron  trigynum.  Ilex  anomala, 
or  Myrsine  sp.;  and  (2)  elevations  from 
900  to  1,600  m  (2,950  to  5,250  ft). 

Dated:  November  29,  2000. 
Kenneth  L.  Smith. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(PR  Doc.  00-31078  Filed  12-15-00;  8:45  am] 
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DEPARTMEm  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  FAA-1 999-6063;  Notice  No.  99- 

16A] 

RIN  2120-AG80 

Revision  of  Bratdng  Systems; 
Airworthiness  Standards  To 
Harmonize  With  European 
Airworthiness  Standards  for  Transport 
Category  Airpianes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking,  (SNPRM). 

SUMMARY:  This  document  seeks  public 
comment  on  changes  proposed  as  a 
result  of  the  comments  received  on 
Notice  No.  99-16.  The  changes 
proposed  in  this  supplemental  notice 
would  require  an  additional 
dynamometer  test  during  brake 
qualification,  namely,  an  accelerate-stop 
test  with  the  brake  heat  sink  in  a  new 
condition  (also  called  a  new  brake 
rejected  takeoff  (RTO)  test)  for  part  25 
transport  category  airplanes.  The  new 
proposed  brake  test  could  result  in  a 
minimal  cost  increase  for  some  part  25 
small  airplanes.  These  changes  are 
intended  to  benefit  the  public  interest 
by  standardizing  certain  requirements, 
concepts,  and  procedures  in  the 
airworthiness  standards  without 
reducing,  but  potentially  enhancing,  the 
current  level  of  safety. 
DATES:  Comments  must  be  received  on 
or  before  February  16,  2001. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  Street,  NW, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-1 999- 
6063  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  has 
received  your  comments,  include  a  self 
addressed,  stamped  postcard. 

You  may  also  submit  conunents 
through  the  Internet  to:  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Docket  Office  between  9:00  a.m.  and 
5:00  p.m.,  on  the  plaza  level  of  the 
Nassif  Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mahinder  K.  Wahi,  FAA,  Propulsion/ 


Mechanical  Systems  Branch,  ANM-112, 
Transport  Airplane  Directorate,  1601 
land  Avenue  SW.,  Renton,  WA  98055- 
4056;  telephone  (425)  227-2142; 
facsimile  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  shoidd  be  accompanied  by 
cost  estimates.  Commenters  must 
identify  the  regulatory  docket  or  notice 
number  and  submit  comments  in 
duplicative  to  the  DOT  Rules  Docket 
address  specified  above. 

All  comments  received,  as  well  eis  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking,  will  be 
filed  in  the  docket.  The  Docket  is 
available  for  public  inspection  before 
and  alter  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-1 999-6063."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  the  SNPRM 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
PMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
foiu  digits  of  the  Docket  niunber  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/ann/ 


nprm/nprm.htm  or  the  Federal 
Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington.  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  notice. 

Background 

On  August  10,  1999,  the  the  FAA 
issued  an  NPRM  titled  "Revision  of 
Braking  Systems  Airworthiness 
Standards  To  Harmonize  With  Eiu-opean 
Airworthiness  Standards  for  Transport 
Category  Airplanes,"  Notice  No.  99-16 
(64  FR  43570),  and  two  Notices  of 
Availability,  "Proposed  TSO-C135, 
Transport  Airplane  Wheels  and  Wheel 
and  Brake  Assemblies,"  and  "Proposed 
Advisory  Circular  (AC)  25.735-lX, 
Brakes  and  Braking  Systems 
Certification  Tests  and  Analysis."  The 
related  background  material  leading  to 
Notice  No.  99-16  and  the  notices  of 
availability  is  as  follows: 

In  1988,  the  FAA,  in  cooperation  with 
the  JAA  and  other  organizations 
representing  the  American  and 
Eviropean  aerospace  industries,  began  a 
process  to  harmonize  the  airworthiness 
requirements  of  the  United  States  and 
the  airworthiness  requirements  of 
Eiuope,  especially  in  the  areas  of  Flight 
Test  and  Structures. 

Starting  in  1992,  the  FAA's 
harmonization  effort  for  various 
systems-related  airworthiness 
requirements  was  undertaken  by  the 
ARAC.  A  working  group  of  industry  and 
government  braking  systems  specialists 
of  Europe,  the  United  States,  and 
Canada  was  chartered  by  notice  in  the 
Federal  Register  (59  FR  30080,  June  10, 
1994).  The  working  group  was  tasked  to 
develop  a  harmonized  standard,  such  as 
a  Technical  Standard  Order  (TSO),  for 
approval  of  wheels  and  brakes  to  be 
installed  on  transport  category  airplanes 
and  to  develop  a  draft  notice  of 
proposed  rulemaking  (NPRM),  with 
supporting  economic  and  other  required 
analyses,  and/or  any  other  related 
guidance  material  or  collateral 
documents,  such  as  advisory  circulars, 
concerning  new  or  revised  requirements 
and  the  associated  test  conditions  for 
wheels,  brakes  and  braking  systems, 
installed  in  transport  category  airplanes 
(§§25.731  and  25.735). 

The  harmonization  task  was 
completed  by  the  working  group  and 
recommendations  were  submitted  to  the 
FAA  by  a  letter  dated  May  1,  1998.  The 
FAA  concurred  with  the 


Federal  Register / Vol.  65,  No.  243 /Monday,  December  18,  2000 / Proposed  Rules  79279 


recommendations  and  proposed  them  in 
Notice  No.  99-16.  A  notice  of 
availability  of  proposed  TSO-C135  and 
request  for  comments  and  a  notice  of 
availability  of  proposed  AC  25.735-lX 
and  request  for  comments  were  also 
published  in  the  Federal  Register  on 
August  10,  1999  (64  FR  43579).  On 
August  25,  1999.  the  JAA  issued  two 
Notices  of  Proposed  Amendment  (NPA) 
25D-291  and  NPA  TSO-7:  "Brakes  and 
Braking  Systems"  that  included  the 
.proposed  advisory  material  AMJ  25.735. 
The  amendments  proposed  in  NPA 
25D-291  and  the  advisory  material 
proposed  in  AMJ  25.735  were 
substantively  the  same  as  the 
amendments  proposed  by  the  Notice 
No.  99-16  and  the  advisory  material  in 
proposed  AC  25.735-lX.  The  NPA 
TSO-7  was  substantively  the  same  as 
proposed  TSO-C135. 

As  a  result,  the  FAA  and  JAA  each 
received  a  set  of  comments  from  the 
public  in  response  to  the  proposed  rule, 
the  proposed  TSO,  and  the  proposed 
AC.  These  two  sets  of  comments  are 
interlinked  and  addressed  jointly  by  the 
FAA  in  preparing  this  SNPRM. 

Discussion  of  Comments:  Notice  99-16 

Twenty-one  commenters  responded  to 
the  request  for  comments  contained  in 
Notice  No.  99-16,  the  notices  of 
availabihty  of  proposed  TSO-C135  and 
AC  25.735-1,  and  the  corresponding 
JAA  documents  NPA  25D-291,  NPA 
TSO-7,  and  AMJ  25.735.  Comments 
were  received  from  eight  (8)  foreign  and 
domestic  airplane  and  brake 
manufacturers,  nine  (9)  foreign 
airworthiness  authorities,  one  operator 
and  three  (3)  foreign  and  domestic 
industry  organizations.  The  majority  of 
the  commenters  agree  with  the  proposal 
and  recommend  its  adoption.  However, 
some  commenters  disagree  with  the 
proposal  while  providing  alternative 
proposals  that  appear  to  merit  further 
consideration  by  the  ARAC.  Therefore, 
the  FAA  tasked'the  ARAC  Braking 
Systems  Harmonization  Working  Group 
(HWG)  by  letter  dated  February  8.  2000, 
to  consider  the  comments  and  provide 
recommendations  for  the  disposition  of 
the  comments  along  with  any 
reconunendations  for  changes  to  the 
proposal.  Proposal  11  is  the  only 
proposal  relevant  to  this  SNPRM.  The 
disposition  of  the  comments  below  is 
based  on  the  agreement  reached  by  the 
HWG. 

Proposal  11,  §25.735ff) 

The  proposed  paragraph  §  25.735(f)  in 
Notice  No.  99-16  reads  as  follows: 

(f)  Kinetic  energy  capacity.  The  design 
landing  stop,  the  maximum  kinetic 
energy  accelerate-stop,  and  the  most 


severe  landing  stop  brake  kinetic  energy 
absorption  requirements  of  each  wheel 
and  brake  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that,  at  the 
declared  fully  worn  limit(s)  of  the  brake 
heat  sink,  the  wheel  and  brake 
assemblies  are  capable  of  absorbing  not 
less  than  these  levels  of  kinetic  energy. 
Energy  absorption  rates  defined  by  the 
airplane  manufacturer  must  be 
achieved.  These  rates  must  be 
equivalent  to  mean  decelerations  not 
less  than  10  fps^  for  the  design  landing 
stop  and  6  fps^  for  the  maximum  kinetic 
energy  accelferate  stop.  The  most  seyere 
landing  stop  need  not  be  considered  for 
extremely  improbable  failure  conditions 
or  if  the  maximum  kinetic  energy 
accelerate-stop  energy  is  more  severe. 
Design  landing  stop  is  an  operational 
landing  stop  at  maximum  landing 
weight.  Maximum  kinetic  energy 
accelerate-stop  is  a  rejected  takeoff  for 
the  most  critical  combination  of 
airplane  takeoff  weight  and  speed.  Most 
severe  landing  stop  is  a  stop  at  the  most 
critical  combination  of  airplane  landing 
weight  and  speed. 

Comment:  One  commenter  states  that 
as  proposed,  §  25.735(f)  is  difficult  to 
read  and  contains  too  many  separate 
requirements  in  itself.  It  could  create 
undue  difficulties  during  the  finding  of 
compliance.  It  is  suggested  that  the 
paragraph  be  re-arranged  such  that: 

•  There  is  a  distinct  sub-paragraph 
that  can  be  identified  for  the 
requirement  for  the  determination  of  the 
levels  of  kinetic  energy  and  the  energy 
absorption  rates.  This  paragraph  should 
indicate  that  three  cases  are  to  be 
considered  (design  landing  stop, 
accelerate-stop,  and  most  severe  landing 
stop).  This  sub-paragraph  could  also 
mention  the  caveats  about  the  need  to 
consider,  or  not  consider,  during  testing 
the  most  severe  landing  stop. 

•  There  is  a  distinct  sub-paragraph  for 
the  requirement  for  the  wheel  and  brake 
assembly  to  meet  the  levels  of  kinetic 
energy. 

•  There  is  a  distinct  sub-paragraph  for 
the  requirement  for  the  wheel  and  brake 
assembly  to  meet  the  energy  absorption 
rates. 

•  The  definitions  of  the  three  stop 
cases  (the  last  9  lines  of  the  currendy 
proposed  paragraph,  starting  with: 
"...  Design  landing  stop  is  an 
operational  .  .  .  ")  are  taken  out  of  the 
requirement  and  placed  in  the  proposed 
AC  25.735-lX. 

The  FAA  concurs  that  rearranging 
§  25.735(f)  into  three  distinct  sub- 
paragraphs clarifies  the  requirement. 
The  FAA,  however,  decided  that  it  is 
more  appropriate  to  retain  the 
definitions  as  part  of  the  regulatory  text. 


since  this  is  the  only  place  where  these 
terms  are  identified. 

The  text  of  this  paragraph  is  divided 
into  three  subparagraphs  f(l),  f(2),  and 
f{3)  with  appropriate  headings.  The 
subparagraphs  cover  each  of  the  three 
tests  and  include  the  definitions. 

Comment:  Two  commenters  suggest 
adding  a  requirement  that  the 
accelerate-stop  test,  reference:  paragraph 
3.3.3.2  of  the  proposed  TSO-C135,  and 
§  25.735(f)  of  Notice  No.  99-16.  must  be 
completed  on  both  a  new  brake  and  a 
fully  worn  brake.  The  fully  worn  brake 
is  the  worst  case  condition  for  energy 
absorption  capability,  however,  the  new 
brake  condition  is  the  worst  case 
condition  for  performance  for  some  heat 
sink  materials.  (The  heat  sink  is  the 
mass  of  the  brake  that  is  primarily 
responsible  for  absorbing  energy  during 
a  stop.  For  a  typical  brake,  this  would 
consist  of  the  stationary  and  rotating 
disc  assemblies.) 

The  FAA  concurs  with  this  comment. 
Apphcable  text  in  the  TSO-C135 
paragraph  3.3.3.2,  and  the  new 
§  25.735(f)(2)  in  this  SNPRM  add  a  new 
brake  accelerate-stop  test  requirement 
with  the  new  brake  defined  as  a  brake 
worn  no  more  than  5  percent  of  its 
usable  wear  range.  The  accelerate-stop 
applicable  portion  of  §  25.735(f)  text, 
Notice  No.  99-16,  is  revised  from  "It 
must  be  substantiated  by  dynamometer 
testing  that,  at  the  declared  fully-worn 
limit(s)  of  the  brake  heat  sink,  the  wheel 
and  brake  assemblies  are  capable  of 
absorbing  not  less  than  these  levels  of 
kinetic  energy"  to  "(f)(2):  It  must  be 
substantiated  by  dynamometer  testing 
that  the  wheel,  braike,  and  tire  assembly 
is  capable  of  absorbing  not  less  than  this 
level  of  kinetic  energy  throughout  the 
defined  wear  range  of  the  brake." 
Although,  not  a  part  of  the  TSO,  large 
airplane  manufacturers  currently 
require  a  new  brake  RTO  test  as  part  of 
brake  qualification.  Small  airplane 
manufacturers  may  experience  a  cost 
increase  of  $20,000  per  certification. 

The  New  Proposal 

The  revised  proposed  rule  reads  as 
foll6ws: 
(f)  Kinetic  energy  capacity 
(1)  Design  landing  stop:  The  design 
landing  stop  is  an  operational  landing 
stop  at  maximum  landing  weight.  The 
design  landing  stop  brake  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that  the  wheel, 
brake  and  tire  assembly  is  capable  of 
absorbing  not  less  than  this  level  of 
kinetic  energy  throughout  the  defined 
wear  range  of  the  brake.  The  energy 
absorption  rate  derived  from  the 
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airplane  manufactiirer's  braking 
requirements  must  be  achieved.  The 
mean  deceleration  must  not  be  less  than 

10  fDS2. 

(2)  Maximum  kinetic  energy 
accelerate-stop:  The  maximum  kinetic 
energy  accelerate-stop  is  a  rejected 
takeoff  for  the  most  critical  combination 
of  airplane  takeoff  weight  and  speed. 
The  accelerate-stop  brake  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that  the  wheel, 
brake,  and  tire  assembly  is  capable  of 
absorbing  not  less  than  this  level  of 
kinetic  energy  throughout  the  defined 
wear  range  of  the  brake.  The  energy 
absorption  rate  defined  by  the  airplane 
manufacturer  must  be  achieved.  The 
mean  deceleration  must  not  be  less  than 
6fps2. 

(3)  Most  severe  landing  stop:  The  most 
severe  landing  stop  is  a  stop  at  the  most 
critical  combination  of  airplane  landing 
weight  and  speed.  The  most  severe 
landing  stop  brake  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that,  at  the 
declared  fully  worn  limit(s)  of  the  brake 
heat  sink,  the  wheel,  brake  and  tire 
assembly  is  capable  of  absorbing  not 
less  than  this  level  of  kinetic  energy. 
The  most  severe  landing  stop  need  not 
be  considered  for  extremely  improbable 
failure  conditions  or  if  the  maximum 
kinetic  energy  accelerate-stop  energy  is 
more  severe. 

The  rulemaking  proposal  contained  in 
this  supplemental  notice  is  based  on  a 
recommendation  developed  by  the 
Braking  Systems  Harmonization 
Working  Group,  and  presented  to  the 
FAA  by  the  ARAC  as  a 
recommendation. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

Compatibility  with  ICAO  Standards 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  For  this 
SNPRM,  the  FAA  has  determined  that 
there  are  no  ICAO  Standards  and 
Recommended  Practices  that 
correspond  to  these  proposed 
regulations. 


Regulatory  Evaluation  Summary, 
Regulatory  Flexibility  Determination, 
International  Trade  Impact  Assessment, 
and  Unfunded  Mandates  Assessment 

Proposed  changes  to  Federal 
Regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards,  and,  where  appropriate,  to 
use  those  standards  as  the  basis  of  U.S. 
standards.  Fourth,  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  each  Federal  agency,  to  the. 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expendit\u"e  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  In  conducting  these  analyses, 
the  FAA  has  determined  that  this 
supplemental  proposal:  (1)  Would 
generate  benefits  that  justify  its  costs 
and  is  not  "a  significant  regulatory 
action"  as  defined  in  Executive  Order 
12866  or  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (2)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (3)  would  not 
constitute  a  barrier  to  international 
trade,  and  (4)  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  in 
any  one  year. 

These  analyses,  available  in  the 
docket,  are  simimarized  below.  All 
estimates  are  expressed  in  year  2000 
dollars. 

Regulatory  Evaluation  Summary 

Summary  of  Major  Economic  Issues  in 
NPRM  99-16 

Of  several  revisions  proposed  for  14 
CFR  25.735,  only  one,  proposal  11,  was 
expected  to  impose  additional  costs, 
estimated  at  $20,000  to  $60,000  (the 
latter  upper  estimate  has  been  reduced 
to  $40,000)  for  part  25  large  airplanes 
and  $20,000  (as  explained  below,  the 
latter  estimate  has  been  increased  to  a 
range  of  $20,000  to  $40,000)  for  part  25 


small  airplanes.  Most  of  the  changes 
codify  current  industry  practice  or 
conform  14  CFR  25.735  to 
corresponding  sections  of  the  JAR.  The 
resulting  regulatory  harmonization 
would  eliminate  unnecessary 
duplication  of  airworthiness 
requirements,  thus  reducing 
manufacturers'  certification  costs. 

None  of  the  commenters  disputes 
FAA's  estimates  of  specific  incremental 
certification  costs.  One  commenter, 
however,  questions  FAA's  contention 
that  costs  would  be  balanced  by  the 
savings  from  rule  harmonization,  and 
further  objects  to  the  vagueness  of  the 
expected  safety  benefits.  The  FAA 
disagrees  with  the  latter  commenter's 
synopsis  of  the  benefits'  conclusion  in 
the  NPRM.  The  FAA  did  not  contend 
that  quantified  benefits  from  averted 
future  accidents  alone  would 
economically  justify  the  proposed  rule. 
Although  total  harmonization  savings 
were  not  specified,  the  FAA 
nevertheless  stated  that  "according  to 
one  manufacturer,  cost  savings  from 
harmonization  *   *   *  would  be  equal  to 
or  greater  than  the  maximiun 
incremental  cost  of  $60,000."  The  FAA 
also  noted  that  "potential  safety  benefits 
resulting  from  specification  of  minimimi 
accepted  standards  would  supplement 
these  cost  savings."  In  addition,  even 
though  none  of  the  previous  accidents 
would  have  been  directly  preventable 
by  the  proposed  amendments,  "different 
designs  in  future  type  certifications, 
however,  could  present  other  problems 
(unexpected)  and  raise  future  accident 
rates." 

Notwithstanding  the  above,  since 
publication  of  Notice  99-16,  the  FAA 
has  contacted  industry  sources  to  obtain 
estimates  of  harmonization  cost  savings 
attributable  to  the  revisions  originally 
proposed  in  the  Notice.  These  cost 
savings  would  be,  at  a  minimum, 
between  $50,000  and  $75,000  for  a  part 
25  small  airplane  fype  certification  and 
$100,000  to  $300,000  for  a  part  25  large 
airplane  type  certification.  These 
harmonization  benefits  would  exceed 
the  incremental  costs  of  all  the  revisions 
specified  in  the  NPRM  as  well  as  the 
costs  attributable  to  the  SNPRM  change. 

Supplemental  Change  and  Associated 
Costs  and  Benefits 

The  proposed  dynamometer  test,  also 
called  a  new  brake  rejected  takeoff 
(RTO)  test,  is  currently  conducted  by 
brake  manufacturers  as  specified  by 
large  airplane  manufacturers  during 
brake  qualification  testing  and  is 
considered  standard  industry  practice. 
For  some  manufactvu-ers  of  part  25  small 
airplanes,  however,  the  proposed  test 
could  result  in  a  cost  increase  of 
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$20,000  per  type  certification  (thus 
increasing  incremental  costs  for 
proposal  11  in  the  NPRM  from  an 
estimated  $20,000  to  a  range  of  $20,000 
to  $40,000).  This  incremental  but 
nonrecurring  cost  for  some 
manufacturers  of  part  25  small  airplanes 
would  easily  be  offset  by  the 
harmonization  cost  savings  cited  earlier. 
Any  potential  safety  benefits  from 
avoiding  even  one  minor  accident 
would  add  to  such  benefits.  The  FAA, 
therefore,  finds  the  additional  change  to 
proposal  11  to  be  cost  beneficial  for  both 
part  25  small  and  large  airplane 
manufacturers. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmenttd  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

This  SNPRM  would  affect 
manufacturers  of  transport  category 
airplanes  produced  under  future  new 
airplane  type  certifications.  For  airplane 
manufacturers,  a  small  entity  is  one 
with  1,500  or  fewer  employees.  Since  no 
part  25  airplane  manufacturer  has  1,500 
or  fewer  employees,  the  FAA  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  manufacturers. 

International  Trade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority, 


desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Adniinistrator  to 
remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 

In  accordance  with  that  policy,  the 
FAA  is  committed  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners.  Significant  cost  savings  can 
result  from  this,  both  to  United  States' 
companies  doing  business  in  foreign 
markets,  and  foreign  companies  doing 
business  in  the  United  States. 

The  subject  proposal  is  a  direct  action 
to  respond  to  this  policy  by  increasing 
the  harmonization  of  the  U.S.  Federal 
Aviation -Regulations  with  the  European 
Joint  Aviation  Requirements.  The  result 
would  be  a  positive  step  toward 
removing  impediments  to  international 
trade. 

Unfunded  Mandates  Reform  Act 

-  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22,  1995 
(the  Act),  codified  in  2  U.S.C.  1501- 
1571,  requires  each  Federal  agency,  to 
the  extent  permitted  by  law,  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year. 

This  supplemental  proposal  does  not 
contain  a  Federal  intergovernmental  or 
private  sector  mandate  that  exceeds 
$100  million  in  any  one  year.  Therefore, 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply. 

Regulations  Affecting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator  when 
modifying  regulations  in  title  14  of  the 
CFR  in  a  manner  affecting  interstate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  interstate  aviation  in 
Alaska.  The  FAA  therefore  specifically 


requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  in  interstate  operations 
in  Alaska. 

Executive  Order  13132.  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefdre.  we 
determined  that  this  proposed  rule  does 
not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  notice 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 
44702,  44704. 

2.  Amend  §  25.735  for  revising  the 
heading  and  paragraph  (f)  to  read  as 
follows: 

§  25.735    Brakes  and  braking  systems. 

***** 

(f)  Kinetic  energy  capacity 
(1)  Design  landing  stop:  The  design 
landing  stop  is  an  operational  landing 
stop  at  maximum  landing  weight.  The 
design  landing  stop  brake  kinetic  energy 
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absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that  the  wheel, 
brake  and  tire  assembly  is  capable  of 
absorbing  not  less  than  this  level  of 
kinetic  energy  throughout  the  defined 
wear  range  of  the  brake.  The  energy 
absorption  rate  derived  from  the 
airplane  manufacturer's  braking 
requirements  must  be  achieved.  The 
mean  deceleration  must  not  be  less  than 
lOfps.2 

(2)  Maximum  kinetic  energy 
accelerate-stop:  The  maximum  kinetic 
energy  accelerate-stop  is  a  rejected 
takeoff  for  the  most  critical  combination 
of  airplane  takeoff  weight  and  speed. 
The  accelerate-stop  brake  kinetic  energy 


absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 
determined.  It  must  be  substantiated  by 
dynamometer  testing  that  the  wheel, 
brake,  and  tire  assembly  is  capable  of 
absorbing  not  less  than  this  level  of 
kinetic  energy  throughout  the  defined 
wear  range  of  the  brake.  The  energy 
absorption  rate  defined  by  the  airplane 
manufacturer  must  be  achieved.  The 
mean  deceleration  must  not  be  less  than 
6^s.2 

(3)  Most  severe  landing  stop:  The 
most  severe  landing  stop  is  a  stop  at  the 
most  critical  combination  of  airplane 
landing  weight  and  speed.  The  most 
severe  landing  stop  brake  kinetic  energy 
absorption  requirement  of  each  wheel, 
brake,  and  tire  assembly  must  be 


determined.  It  must  be  substantiated  by 
dynamometer  testing  that,  at  the 
declared  fully  worn  limit(s)  of  the  brake 
heat  sink,  the  wheel,  brake  and  tire 
assembly  is  capable  of  absorbing  not 
less  than  this  level  of  kinetic  energy. 
The  most  severe  landing  stop  need  not 
be  considered  for  extremely  improbable 
failure  conditions  or  if  the  maximum 
kinetic  energy  accelerate-stop  energy  is 
more  severe. 


Issued  in  Renton,  Washington  on 
December  4,  2000. 
John ).  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-31927  Filed  12-15-00;  8:45  am] 
BILUNG  COOE  4910-1 3-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  FAA-2000-8490;  Notice  No.  00- 

16] 

RIN2120-AH12 

Reduced  Vertical  Separation  Minimum 
(RVSM) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would  add 
the  New  York  FUght  hiformation  Region 
(FIR)  portion  of  the  West  Atlantic  Route 
System  (WATRS)  to  the  airspace  where 
Reduced  Vertical  Separation  Minimum 
(RVSM)  may  be  applied.  RVSM  saves 
fuel  and  minimizes  traffic  delays  by 
accommodating  greater  nimibers  of 
aircraft  in  the  most  fuel-efficient  routes 
available.  This  is  accomplished  by 
reducing  the  vertical  separation  between 
aircraft  that  fly  in  RVSM  airspace. 
Safety  is  maintained  by  restricting 
RVSM  airspace  to  aircraft  with 
approved  equipment  that  is  operated  by 
crews  with  proper  training  to  assure 
high  levels  of  long-range  navigation 
precision.  International  RVSM  planning 
groups  have  agreed  to  implement  RVSM 
in  the  New  York  Flight  Information 
Region  (FIR)  portion  of  WATRS  on 
November  1.  2001.  This  NPRM  also 
proposes  to  require  aircraft  that  are 
equipped  with  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS)  to 
incorporate  a  version  of  TCAS  that  is 
compatible  with  RVSM  operations. 
DATES:  Comments  must  be  submitted  on 
or  before  February  16,  2001. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2000- 
8490  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov/.  You  may  review  the 
public  docket  containing  comments  to 
these  proposed  regulations  in  person  in 
the  Dockets  Office  between  9:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the  Nassif 
Building  at  the  Department  of 


Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http:/ fdms  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Maloy,  Flight  Technologies  and 
Procedures  Division,  Flight  Standards 
Service,  AFS-400,  Federal  Aviation 
Administration,  600  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
telephone  (860)  654-1006. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

You  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
such  written  data,  views,  or  arguments, 
as  you  may  desire.  You  are  also  invited 
to  submit  comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  may  result  from 
adopting  the  proposals  in  this  notice. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions.  Your  comments  should 
identify  the  regulatory  docket  nimiber 
and  you  should  submit  two  copies  of 
your  comments  to  the  address  shown 
above. 

Because  this  proposed  rule  was 
developed  as  a  result  of  an  international 
agreement,  comments  deemed 
substantive  vdll  be  presented  for 
consideration  and  reviewed  by  the 
international  community  under  the 
auspices  of  the  International  Civil 
Aviation  Organization  (ICAO).  If 
considered  relevant,  the  comments  will 
be  included  for  use  by  all  participating 
member  States. 

All  comments  received  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the 
Department  of  Transportation  Docket  for 
examination  by  interested  persons. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
8490."  The  FAA  will  date,  time  stamp, 
and  return  the  postcard. 

Availability  of  This  Document 

You  may  download  an  electronic 
copy  of  this  document,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 


for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
proposed  rule  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  number  or 
docket  nimiber  of  this  NPRM. 

Background 

Introduction 

Below  flight  level  (FL)  290  (29,000 
feet),  air  traffic  controllers  can  assign 
aircraft  operating  under  Instrument 
Flight  Rules  (IFR)  altitudes  a  minimim:! 
of  1.000  feet  apart.  Above  FL  290. 
however,  the  Conventional  Vertical 
Separation  Minimum  (CVSM)  is  2.000 
feet. 

RVSM  is  the  reduction  of  vertical 
separation  of  aircraft  from  the 
conventional  2,000  feet  of  separation  to 
1 ,000  feet  of  separation  between  flight 
levels  (FL)  290  (29,000  feet)  and  410 
(41,000  feet).  RVSM  is  authorized  only 
for  aircraft  flying  in  RVSM  airspace  that 
have  equipment  and  training  to 
maintain  long  term  navigation 
precision. 

Flight  levels  are  stated  in  digits  that 
represent  hundreds  of  feet.  The  term 
flight  level  is  used  to  describe  a  surface 
of  constant  atmospheric  pressvire  related 
to  a  reference  datum  of  29.92  inches  of 
mercury.  Rather  than  adjusting 
altimeters  for  changes  in  atmospheric 
pressure,  pilots  base  altitude  readings 
above  the  transition  altitude  (in  the    \ 
United  States,  18.000  feet)  on  this 
standard  reference.  FL  290  represents 
the  pressure  surface  equivalent  to 
29,000  feet  based  on  the  29.92"  Hg 
datum;  FL  310  represents  31.000  feet, 
and  so  on. 

The  2, 000- foot  minimum  vertical 
separation  restricts  the  number  of  flight 
levels  available.  Flight  levels  310,  330, 
350,  370,  and  390  are  flight  levels  at 
which  aircraft  crossing  oceanic  airspace 
operate  most  economically.  At  peak 
hours  these  flight  levels  can  become 
congested  When  all  RVSM  flight  levels 
(FL290-410)  are  utilized,  six  additional 
flight  levels  are  available:  FLs  300,  320. 
340.  360.  380  and  400. 

RVSM  has  been  successfully 
established  in  the  North  Atlantic  (NAT) 
and  in  Pacific  airspace.  Increasing  the 
number  of  flight  levels  available  in  the 
WATRS  airspace  is  projected  to  enhance 
operator  benefits  in  a  similar  way  to 
those  achieved  in  the  NAT  (i.e., 
mitigation  of  fuel  penalties  attributed  to 
the  inability  to  fly  optimum  altitudes 
and  tracks). 
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This  proposed  rule  complies  with 
international  agreements  under  which 
the  international  aviation  community, 
including  the  United  States,  plans  to 
implement  RVSM  in  the  New  York  FIR 
portion  of  the  WATRS  airspace.  Based 
on  three  years  of  successful  RVSM 
operations  in  the  NAT,  the  users,  Air 
Transport  Association  (ATA), 
International  Air  Transport  Association 
(lATA),  International  Civil  Aviation 
Organization  (ICAO),  and  the  New  York 
Oceanic  Capacity  Enhancement  Task 
Force  (NYOCETF)  have  requested  the 
FAA  to  implement  RVSM  in  WATRS 
airspace  as  well. 

Why  RVSM  in  WATRS  Airspace  Is 
Necessary 

Air  traffic  in  WATRS  airspace  has 
increased  steadily  in  the  past  few  years 
and  is  projected  to  continue  to  increase. 
Between  1997  and  1999,  the  annual 
traffic  count  in  the  WATRS  airspace 
increased  fi-om  72,020  to  109,044  flights. 
This  represents  an  increase  of  51 
percent.  This  is  a  result  of  several  years 
of  economic  dovmtum  followed  by  a 
resurgence  of  activity.  The  Office  of 
International  Operations  for  New  York 
Center  estimates  a  similar  increase  over 
at  least  the  next  several  years,  assuming 
the  economy  stays  healthy.  A 
substantial  portion  of  the  increase  is  the 
Europe  to  Caribbean  traffic  that  overflies 
the  WATRS  airspace. 

Unless  action  is  taken,  as  traffic 
increases,  the  opportunity  for  aircraft  to 
fly  at  fuel-efficient  altitudes  and  tracks 
will  be  significantly  diminished.  In 
addition,  air  traffic  service  providers 
may  not  be  able  to  accommodate  greater 
niunbers  of  aircraft  in  the  airspace 
without  invoking  restrictions  that  can 
result  in  traffic  delays  and  fuel 
penalties. 

RVSM  Has  Been  Implemented 
Successfully  in  the  North  Atlantic 
(NAT)  and  in  the  Pacific 

With  air  traffic  levels  increasing 
annually  worldwide,  FAA  airspace 
planners  and  their  international 
counterparts  continually  explore 
methods  of  enhancing  the  air  traffic 
control  (ATC)  system's  ability  to 
accommodate  traffic  in  a  safe  and 
efficient  manner.  NAT  MNPS 
(Minimum  Navigation  Performance 
Specifications)  airspace  was  chosen  to 
be  the  first  airspace  for  RVSM 
introduction  because  it  is  the  busiest 
oceanic  airspace  in  the  world  and  traffic 
is  forecast  to  continue  to  increase.  The 
NAT  Traffic  Forecasting  Group  Report 
shows  that  the  number  of  annual  flight 
operations  increased  28  percent 
between  1993  and  1998  with  a  forecast 


65  percent  rise  over  the  1994  level  of 
164,500,  by  2004. 

On  March  27,  1997.  RVSM  was 
implemented  from  FL  330  to  FL  370  in 
the  NAT  MNPS.  On  October  8,  1998  the 
RVSM  airspace  was  increased  from  FL 
310  to  FL  390  (inclusive).  In  designated 
NAT  MNPS  airspace,  tracks  are  spaced 
60  nautical  miles  (NM)  apart.  Between 
FLs  310  and  390  (inclusive),  aircraft  are 
separated  vertically  by  1000  feet. 

All  aircraft  operating  in  this  airspace 
must  be  appropriately  equipped  and 
capable  of  meeting  required  lateral 
navigation  performance  standards  of 
part  91,  §91.705  and  vertical  navigation 
performance  standards  of  part  91. 
§91.706.  Operators  must  follow 
procedures  that  ensure  the  standards  are 
met.  Fhght  crews  must  also  be  trained 
on  RVSM  policy  and  procediu-es.  Each 
operator,  aircraft,  and  navigation  system 
combination  must  receive  and  maintain 
authorization  to  operate  in  the  NAT 
RVSM/MNPS  airspace. 

The  North  Atlantic  Systems  Planning 
Group  (NATSPG)  Central  Monitoring 
Agency  (CMA)  monitors  NAT  aircraft 
fleet  performance  to  ensure  that  a  safe 
operating  environment  is  maintained. 
Pacific  RVSM  was  implemented  on 
February  24,  2000.  The  Asia/Pacific 
Approval  Registry  and  Monitoring 
Agency  performs  the  function  of  the 
CMA  in  the  Pacific. 

Prior  to  the  introduction  of  RVSM.  27 
percent  of  flights  in  NAT  airspace  were 
issued  clearances  on  tracks  and  at 
altitudes  other  than  those  requested  by 
the  operators  in  their  filed  flight  plans. 
These  flights  were,  therefore,  generally 
conducted  at  less  than  optimimi  tracks 
and  altitudes  for  the  aircraft,  resulting  in 
time  and  fuel  inefficiencies. 
The  NAT  Implementation 
Management  Group  (IMG)  has  observed 
the  following  improvements  in  NAT 
operations  due  to  the  introduction  of 
RVSM: 

1.  Fifty  percent  of  the  fuel  penalty 
attributed  to  NAT  system  operation  was 
eliminated.  The  total  NAT  system  fuel 
penalty  is  estimated  based  on  track 
design,  meteorological  foreceist,  cruise 
level  and  traffic  congestion  penalties. 

2.  Twenty  five  percent  fewer  fijced 
tracks  were  required  to  be  published. 
This  allows  more  airspace  for  operators 
to  flypreferred  tracks. 

3.  Tnere  was  a  five  percent  increase 
in  flights  cleared  to  fly  both  at  the 
altitude  and  on  the  track  that  the 
operator  requested. 

Most  WATRS  Operators  Already  Have 
Experience  With  RVSM 

Approximately  60%  of  the  operations 
in  the  WATRS  airspace  are  conducted 
by  aircraft  and  operator  combinations 


that  already  have  experience  with 
RVSM  operations.  This  is  because  some 
of  the  WATRS  operators  conduct 
operations  worldwide  and  therefore, 
have  been  required  to  obtain  RVSM 
approval  to  operate  in  NAT  and  Pacific 
RVSM  airspace.  Aircraft  that  have  been 
approved  for  RVSM  are  approved  for 
RVSM  in  any  area  of  the  world  where 
it  is  applied.  This  high  percentage  of 
operators  that  already  have  RVSM 
experience  has  encouraged  WATRS 
plaimers  to  expeditiously  implement 
RVSM  in  WATRS  airspace. 

ApplyingRVSM  to  the  New  York  Flight 
Information  Region  (FIR)  of  WATRS 

The  New  York  Oceanic  Capacity 
Enhancements  Task  Force  (NYOCETF) 
provides  oversight  for  plans  and  policy 
related  to: 

1 .  Changes  to  separation  minima 

2.  Issues  relating  to  traffic  management 

3.  Airspace/ATS  Routes 

4.  Standardization  of  ATC  and  Operator 

procedures 

5.  Contingency  procedures 

6.  Communication  issues 

7.  Status  of  oceanic  ATC  automation 
The  Task  Force  is  using  the  policy 

and  criteria  developed  in  other  ICAO 
forums  to  build  the  RVSM  program  for 
the  WATRS  airspace. 

Projected  increases  in  WATRS  air 
treiffic  and  the  successful 
implementation  of  RVSM  operations  in 
the  NAT  and  the  Pacific  support  the 
implementation  of  RVSM  in  WATRS 
airspace.  WATRS  operators  and  Air 
Traffic  Service  (ATS)  providers  have 
requested  that  RVSM  be  pursued 
aggressively. 

The  NYOCETF  is  developing  WATRS 
RVSM  implementation  plans.  The  New 
York  ARTCC  Plans  and  Procedures 
Manager  chair  the  Task  Force.  The  Task 
Force  chairperson  and  representatives 
will  oversee  the  two  phases  of  the 
WATRS  implementation  process,  which 
are  (1)  the  system  verification  phase  and 
(2)  the  initial  operational  capabiHty/ 
operational  trials  phase. 

System  Verification  Phase 

During  the  system  verification  phase, 
imapproved  aircraft  will  continue  to  be 
separated  vertically  by  2,000  feet. 
Operators  and  aircraft  that  have  not 
already  been  approved  for  RVSM  will 
begin  to  receive  RVSM  approval  in 
accordance  with  §  91.706  and  Appendix 
G  (or  their  equivalent  for  foreign 
operators).  The  overall  objectives  of  the 
system  verification  phase  are  to: 

1 .  Confirm  that  the  target  level  of 
safety  (TLS)  will  continue  to  be  met. 

2.  Confirm  that  aircraft  approved  for 
RVSM  operation  demonstrate  altitude- 
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keeping  performance  that  meets  RVSM 
standards.  This  will  be  achieved  by: 

•  Identifying  and  eliminating  any 
causes  of  out-of-tolerance  altitude- 
keeping  performance,  in  general  or  for 
specific  aircraft  groups  and 

•  Monitoring  a  sample  of  RVSM- 
approved  aircraft  and  operators  that  is 
representative  of  the  total  population. 

3.  Verify  that  operationsu  procedures 
adopted  for  RVSM  are  effective  and 
appropriate. 

4.  Confirm  that  the  altitude- 
monitoring  program  is  effective.  The 
principal  purpose  of  this  phase  has  been 
to  gain  confidence  that  the  operational 
trial  phase  can  begin. 

Initial  Operational  Capability/ 
Operational  Trials  Phase 

When  the  objectives  of  the  system 
verification  phase  have  been  met,  initial 
operational  capability  will  be  declared 
and  RVSM  will  be  implemented  at 
designated  flight  levels.  The  first  year 
after  implementation  is  considered  the 
operational  trials  phase.  The  objectives 
of  the  operational  trial  phase  are  to: 

1.  Continue  to  collect  altitude-keeping 
performance  data. 

2.  Increase  the  level  of  confidence  that 
safety  goals  are  being  met. 

3.  Demonstrate  operationally  that 
there  are  no  difficidties  with  RVSM 
implementation. 

Beginning  November  1.  2001.  only 
RVSM  approved  operators  and  aircraft 
will  be  cleared  to  operate  in  the  New 
York  FIR  portion  of  the  WATRS 
airspace  between  FLs  290  and  410 
(inclusive).  Aircraft  that  are  not  RVSM 
compliant  (e.g.,  State  aircraft,  ferry  and 
maintenance  flights)  will  ohly  be 
cleared  to  operate  between  FLs  290  and 
410  (inclusive)  after  coordination  with 
the  first  and  notification  given  to 
subsequent  oceanic  centers.  Notification 
constitutes  approval.  A  2,000-foot 
vertical  separation  will  be  applied  to 
such  aircraft. 

Provided  that  all  requirements 
continue  to  be  met,  at  the  end  of  one 
year,  RVSM  vdll  be  declared  fully 
operational. 

Altitude-Keeping  Performance 

For  the  past  three  years,  the  FAA,  in 
conjunction  with  the  NATSPG,  has 
monitored  aircraft  altitude-keeping 
performance  of  RVSM  approved  aircraft. 
A  major  objective  of  monitoring  is  to 
establish  that  the  altitude-keeping 
performance  of  the  aircraft  fleet 
operating  in  airspace  where  RVSM  is 
applied  continues  to  meet  minimum 
requirements. 

Altimeter  system  error  (ASE)  is  the 
major  component  of  aircraft  altitude- 
keeping  performance.  In  the  past  three 


years,  42,648  measvuements  of  altimetry 
system  error  have  been  taken  for  over 
3,400  different  airframes.  Those 
measurements  have  shown  that  th? 
altitude-keeping  performance  of  aircraft 
approved  for  RVSM  operations  is 
significantly  better  than  the  minimum 
requirement.  For  group  aircraft,  the  ASE 
requirement  established  for  RVSM  is 
that  average  ASE  not  exceed  80  feet  and 
99.9%  of  ASE  observed  not  exceed  245 
feet.  The  monitoring  results  have  shown 
that  actual  average  ASE  is  —  4  feet  and 
99.9%  of  ASE  is  within  156  feet. 

The  FAA  has  determined  that  the 
appropriate  method  of  assessing 
collision  risk  is  the  Reich  collision  risk 
model  (CRM).  As  noted  in  AC  No.  91- 
70,  Oceanic  Operations,  collision  risk 
refers  to  the  number  of  midair  accidents 
likely  to  occur  due  to  the  loss  of 
separation  in  a  prescribed  volume  of 
airspace  for  a  specific  niunber  of  flight 
hours. 

Collision  Risk  Methodology  (CRM) 
was  used  to  develop  the  requirements 
for  safe  implementation  of  a  1 ,000-foot 
vertical  separation  standard.  The  United 
States  supported  the  methodology  used 
to  derive  the  accepted  level  of  safety  for 
RVSM  implementation. 

The  TLS  that  is  being  used  in  the 
NAT.  the  Pacific,  and  the  WATRS 
airspace  to  assess  safety  is  no  more  than 
five  fatal  accidents  in  1  billion  flying 
hours.  The  level  of  safety  was  developed 
using  historical  data  on  safety  from 
global  sources.  One  precedent  used  was 
a  period  of  100  to  150  years  between 
midair  collisions.  When  the  TLS  of  5 
accidents  in  a  billion  flying  hours  is 
projected  in  terms  of  a  calendar  year 
interval  between  accidents  in  the 
WATRS,  it  yields  a  theoretical  interval 
between  midair  collisions  of  more  than 
600  years.  The  accepted  level  of  safety 
is  consistent  with  the  acceptable  level 
for  aircraft  hull  loss  and  is  based  on  the 
precedence  of  extremely  improbable 
events  as  they  relate  to  system  safety, 
the  basis  for  certain  requirements  in 
certification  regulations  such  as  14  CFR 
25.1309. 

To  ensure  that  the  TLS  is  met.  the 
FAA  is  monitoring  the  total  vertical 
error  (TVE)  and  the  remaining  CRM 
parameters  that  are  critical  for  safety 
assessment  (probability  of  lateral  and 
longitudinal  overlap).  TVE  is  defined  as 
the  geometric  difference  between  the 
aircraft  and  the  flight  level  altitude.  To 
monitor  TVE,  the  FAA  has  deployed 
measxuement  systems  that  will  produce 
estimates  of  aircraft  and  flight  level 
geometric  altitude.  The  overall  goal  of 
monitoring  is  to  ensiue  that 
airworthiness,  maintenance,  and 
operational  approval  requirements 
result  in  required  system  performance 


(and  level  of  safety)  in  the  flight 
environment  on  a  continuing  basis.  One 
such  measurement/monitoring  system  is 
a  Global  Positioning  System  (GPS)- 
based  monitoring  system  (CMS).  The 
CMS  has  been  used  extensively  in  the 
NAT  along  with  ground  based  Height 
Monitoring  Units  (HMUs). 

The  on-going  assessment  of  risk  in  the 
NAT  over  the  past  two  years  has  shown 
that  the  TLS  of  5  accidents  in  1  billion 
flight  hours  can  be  met.  All  sources  of 
error  related  to  aircraft  performance  and 
to  human  error  have  been  assessed. 

Current  Requirements 

The  FAA  pubhshed  14  CFR  91.706 
(Operations  within  airspace  designated 
as  Reduced  Vertical  Separation 
Minimum  Airspace.)  and  Appendix  G  to 
Part  91  (OPERATIONS  IN  REDUCED 
VERTICAL  SEPARATION  MINIMUM 
(RVSM)  AIRSPACE)  in  April  1997.  They 
are  based  on  the  ICAO  Manual  on 
RVSM,  NAT  Doc  9574.  Technical  and 
operational  experts  from  the  FAA,  the 
European  Joint  Airworthiness 
Authorities  (JAA),  the  aircraft 
manufactiuers,  and  pilot  associations 
developed  the  criteria  in  a  joint  FAA/ 
JAA  working  group.  Section  91.706 
requires  that  aircraft  auid  operators  meet 
the  requirements  of  Appendix  G  and 
receive  authorization  from  the  FAA 
prior  to  flying  in  airspace  where  RVSM 
is  applied.  Appendix  G  contains 
requirements  in  eight  sections: 

1.  Definitions 

2.  Aircraft  Approval 

3.  Operator  Authorization 

4.  RVSM  operations  (flight  planning 

into  RVSM  airspace) 

5.  Deviation  Authority  Approval 

6.  Reporting  Altitude-keeping  Errors 

7.  Removal  or  Amendment  of  Authority 

8.  Airspace  Designation 

Flight  Standards  Handbook  Bulletin 
for  Air  Transportation  (HBAT)  99-11 A 
and  General  Aviation  (HBGA)  99-1 7A 
entitled  "Approval  of  Aircraft  and 
Operators  for  Flight  in  Airspace  Above 
Flight  Level  290  Where  1,000  foot 
Vertical  Separation  Minimum  Is 
Applied",  has  been  distributed  through 
Flight  Standards  District  Offices 
(FSDOs).  This  document  provides 
guidance  to  FAA  Flight  Standards 
inspectors  on  the  process  and 
procedures  to  follow  before  approving 
an  operator  and  its  aircraft  for  RVSM 
operations.  It  details  inspector 
responsibilities  for  assessment  of 
airworthiness  approval,  maintenance 
program  approval,  and  operations 
approval  requirements  in  the  rule.  It 
discusses  timing,  process,  and 
maintenance  and  operations  material 
that  the  operator  should  submit  for  FAA 
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review  and  evaluation  normally  at  least 
60  days  before  the  planned  operation  in 
RVSM  airspace.  Operators  under  Title 
14,  Code  of  Federal  Regulations  (14 
CFR)  part  91  receive  FAA  approval  in 
the  form  of  a  Letter  of  Authorization 
(LOA),  and  operators  under  14  CFR 
parts  121,  125,  and  135  receive 
Operations  Specifications  (OPS-SPEC) 
approval. 

For  operations  over  the  high  seas 
outside  the  United  States,  14  CFR 
91.703  requires  that  aircraft  of  U.S. 
registry  comply  with  Aimex  2  (Rules  of 
the  Air)  to  the  Convention  on 
International  Civil  Aviation.  Aimex  2, 
amendment  32,  effective  February  19, 
1996,  reflects  the  change  from  2,000  feet 
to  1 ,000  feet  vertical  separation  for 
histrument  Flight  Rules  (IFR)  traffic 
between  FL  290  and  FL  410,  based  on 
appropriate  airspace  designation, 
international  agreements,  and 
conformance  with  specified  conditions. 

General  Discussion  of  the  Proposal 

The  proposal  would  allow  operation 
of  civil  aircraft  of  U.S.  registration  in 
WATRS  airspace  where  RVSM  is 
applied.  It  is  based  on  improvements  in 
altitude-keeping  technology.  These 
improvements  include: 

•  Introduction  of  the  air  data 
computer  (ADC),  which  provides  an 
automatic  means  of  correcting  the 
known  static  soiurce  error  of  aircraft  to 
improve  aircraft  altitude  measurement 
capability. 

•  Development  of  altimeters  with 
enhanced  transducers  or  double  aneroid 
for  computing  altitude. 

Under  this  proposal,  airspace  or 
routes  in  the  WATRS  airspace  where 
RVSM  is  applied  would  be  considered 
special  qualification  airspace.  Both  the 
operator  and  the  specific  types  of 
aircraft  that  the  operator  intends  to  use 
in  RVSM  airspace  would  have  to  be 
approved  by  the  appropriate  FAA  office 
before  the  operator  conducts  flights  in 
RVSM  airspace. 

Implementation  of  a  1 ,000-foot 
vertical  separation  standard  above  FL 
290  offers  substantial  operational 
benefits  to  operators,  including: 

•  Greater  availability  of  the  most  fuel- 
efficient  altitudes.  In  the  RVSM 
environment,  aircraft  are  able  to  fly 
closer  to  their  optimum  altitude  at 
initial  level  ofi  and  through  step 
climbing  to  the  optimum  altitude  during 
the  enroute  phase. 

•  Greater  availability  of  the  most  time 
and  fuel-efficient  tracks  and  routes  (and 
an  increased  probability  of  obtaining 
these  tracks  and  routes).  Operators  often 
are  not  cleared  on  the  track  or  route  that 
was  filed  due  to  demand  for  the 
optimum  routes  and  resultant  traffic 


congestion  on  those  routes.  RVSM 
allows  ATC  to  accommodate  a  greater 
number  of  aircraft  on  a  given  track  or 
route.  More  time  and  fuel-efficient 
tracks  or  routes  would  therefore  be 
available  to  more  aircraft. 

•  Increased  controller  flexibility. 
RVSM  gives  ATC  greater  flexibility  to 
manage  traffic  by  increasing  the  nimiber 
of  flight  levels  on  each  track  or  route. 

•  Reduction  of  pilot  and  controller 
work  load.  When  controllers  are 
required  to  re-route  aircraft  from  their 
filed  track  and/or  altitude  they  are 
required  to  re-coordinate  and  revise 
clearances.  Pilots  are  required  to  re- 
program  aircraft  navigation  systems 
(which  has  been  a  major  cause  of 
navigational  errors).  RVSM  will  reduce 
the  number  of  re-routes  required  and 
therefore  reduce  both  pilot  and 
controller  workload. 

•  Enhanced  flexibility  to  allow 
aircraft  to  fly  across  route  systems. 
Operators  are  often  required  to  remain 
at  lower,  less  fuel-efficient  altitudes 
until  the  aircraft  crosses  a  route  system. 
RVSM  makes  more  flight  levels 
available  at  higher,  more  fuel-efficient 
altitudes  to  allow  aircraft  to  cross  route 
systems. 

•  Enhanced  safety  in  the  lateral 
dimension.  Studies  indicate  that  RVSM 
produces  a  wider  distribution  of  aircraft 
among  different  tracks  and  altitudes, 
resulting  in  less  exposure  to  aircraft  at 
adjacent  separation  standards.  RVSM 
reduces  the  number  of  occasions  when 
two  aircraft  pass  each  other  separated  by 
a  single  separation  standard  (e.g.,  60  NM 
laterally).  The  benefit  to  safety  is  that, 
in  the  event  of  a  gross  navigation  error, 
the  deviating  aircraft  is  less  likely  to 
find  another  aircraft  on  the  adjacent 
route  at  the  same  flight  level. 

This  amendment  to  14  CFR  part  91, 
appendix  G,  section  8  would  add  the 
New  York  FIR  portion  of  the  WATRS 
airspace  to  the  list  of  airspace  where 
RVSM  can  be  applied. 

TCAS  (Traffic  Alert  and  Collision 
Avoidance  System)  n,  Version  7  for 
RVSM  Operations 

Currently,  14  CFR,121.356,  125.224, 
and  135.180  require  that  certain  aircraft 
be  operated  with  TCAS  II,  or  an 
equivalent,  and  the  appropriate  class  of 
Mode  S  transponder.  Certain  other 
aircraft  may  be  operated  with  TCAS  I  or 
an  equivalent.  Airworthiness  Directives 
issued  to  the  avionics  manufactiuers  in 
1994  require  that  those  aircraft  that  are 
required  to  be  TCAS  II  equipped  be 
equipped  with  TCAS  II,  Version  6.04 
Enhanced.  Approximately  90%  of  the 
flights  now  conducted  in  RVSM 
airspace  are  equipped  with  TCAS  II, 
version  6.04  Enhanced. 


This  proposed  rule  would  require  that 
aircraft  operated  in  RVSM  airspace  and 
eqiiipped  with  TCAS  11,  be  modified  to 
incorporate  collision  avoidance  system 
logic  software  version  7.0,  or  a  later 
version.  This  requirement  is  added 
because,  as  further  explained  below, 
only  version  7.0  incorporates  revised 
alert  thresholds  for  traffic  alerts  (TA) 
and  resolution  advisories  (RA)  for  flight 
levels  (FL)  300  through  FL  420  that  are 
compatible  with  RVSM  operations.  The 
alert  thresholds  in  Version  6.04 
Enhanced  are  not  totally  compatible 
with  RVSM  operations.  This  proposal  is 
specifically  related  to  TCAS  n  operating 
characteristics  needed  in  RVSM 
airspace  and  would  not  amend  or  be 
affected  by  rules  that  require  that  TCAS 
be  installed  in  an  aircraft. 

TCAS  I  is  compatible  with  RVSM 
operations  and  no  modifications  are 
necessary. 

Why  This  Proposed  Rule  Would  Require 
Version  7  of  TCAS  U 

1.  Background 

RVSM  was  implemented  in  North 
Atlantic  Minimiun  Navigation 
Performance  Specifications  Airspace 
(NAT  MNPSA)  in  March  1997.  In 
preparation  for  RVSM  implementation, 
the  North  Atlantic  System  Planning 
Group  (NATSPG)  Operations/ 
Airworthiness  (Ops/ Air)  group  reviewed 
the  effect  that  RVSM  would  have  on  the 
operation  of  TCAS  II,  Version  6.04 
Enhanced  in  NAT  oceanic  airspace.  The 
group  recognized  that  TCAS  II,  Version 
6.04  Enhanced  was  designed  upith  a  TA 
alert  threshold  of  1,200  feet  for  FL  300 
through  FL  420  and  would  produce 
inappropriate  TA's  for  aircraft  that  were 
separated  in  RVSM  airspace  by  1 ,000 
feet  vertically,  especially  in  certain 
situations.  For  example,  the  group 
recognized  that  in  situations  where  two 
aircraft  were  separated  by  1 ,000  feet 
vertically  and  one  nautical  mile  or  less 
longitudinally,  on  the  same  track  and 
proceeding  in  the  same  direction  at 
approximately  the  same  speed,  TA's 
could  be  received  in  the  cockpit 
repeatedly  over  an  extended  period  of 
time.  The  group  observed,  however,  that 
the  traffic  levels  in  oceanic  airspace  are 
low  relative  to  continental  operations 
and  operations  are  relatively  stable  (i.e., 
aircraft  generally  climb  or  descend 
infrequently).  For  this  reason,  it 
concluded  that  TCAS  II,  Version  6.04 
Enhanced  was  acceptable  during  the 
early  stages  of  RVSM  operations  in 
oceanic  airspace  provided  pilots  were 
informed  on  the  operating 
characteristics  of  TCAS  II,  Version  6.04 
Enhanced  operations  in  RVSM  airspace. 
To  do  this,  the  group  developed  and 
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distributed  a  document  to  educate  pilots 
on  these  characteristics.  The  document 
also  recommended  that  pilots  limit  their 
vertical  speed  to  1 ,000  feet  per  minute 
when  close  to  other  aircraft  to  reduce 
the  number  of  unnecessary  alerts. 

RVSM  has  been  implemented  for  over 
3  years  in  North  Atlantic  airspace  and 
since  February  2000  in  the  Pacific 
Oceanic  Flight  Information  Regions.  In 
that  time,  TCAS  II,  Version  6.04 
Enhanced  has  proven  generally 
acceptable  for  RVSM  operations  in 
oceanic  airspace,  however,  multiple  TA 
events  have,  in  fact,  been  found  to  occur 
in  situations  where  aircraft  are  on  the 
same  track,  speed  and  direction  with 
one  nm  or  less  longitudinal  spacing. 

2.  Effect  on  Safety 

TCAS  provides  an  aural  TA  in  the 
form  of  the  announcement  "Traffic, 
Traffic"  in  the  cockpit.  The  "Traffic, 
Traffic"  announcement  repeated  over  a 
period  of  time  distracts  the  pilot  from 
the  execution  of  his  or  her  duties  and 
produces  the  potential  to  cause  a  pilot 
error.  As  an  example,  during  the  flight, 
pilots  program  navigation  computers 
with  a  series  of  numbers  representing 
positions  on  the  route  of  flight.  A 
distraction  while  programming  the 
navigation  computer  can  cause  the  pilot 
to  mcike  an  error  that  results  in  the 
aircraft  straying  from  its  assigned  route 
and  posing  a  hazard  to  itself  and  other 
aircraft. 

3.  Increase  in  RVSM  Operations 

As  air  traffic  increases  in  areas  where 
RVSM  is  currently  implemented  and  as 
RVSM  is  implemented  in  new  areas, 
there  will  be  more  aircraft  conducting 
RVSM  flights  and  increased  exposure  to 
distracting  TA's.  Air  traffic  in  NAT  and 
Pacific  oceanic  airspace  where  RVSM 
has  already  been  implemented  is 
projected  to  increase  4-6%  each  year. 
New  RVSM  implementations  are 
planned  in  the  near  futxu^e  in  airspace 
over  the  Western  and  South  Atlantic, 
the  western  Pacific,  and  the  Caribbean. 
The  number  of  RVSM  flights  will 
continue  to  increase  and  therefore,  the 
probability  of  aircraft  experiencing 
distracting  multiple  TA's  will  also 
increase. 

4.  TCAS  11,  Version  7.0  Compatibility 
With  RVSM  Operations 

To  avoid  the  potential  for  an  increase 
in  distracting  TA's  that  can  lead  to  pilot 
errors,  aircraft  that  are  used  in  RVSM 
operations  that  are  equipped  with  TCAS 
II  systems  must  be  modified  to 
incorporate  a  version  of  TCAS  that  is 
compatible  with  RVSM  operations. 
TCAS  II,  version  7.0  was  designed  to  be 
compatible  with  RVSM  operations  and 


mitigates  the  occurrence  of  unnecessary 
TA's  in  RVSM  operations,  hi  TCAS  II, 
version  7.0,  the  "TA  alert  threshold 
between  flight  levels  300  and  420  is 
reduced  ft-om  1,2000  feet  to  850  feet. 
This  revision  will  eliminate 
unwarranted  TA's  between  aircraft  that 
are  correctly  separated  by  1 ,000  feet 
vertically  in  RVSM  airspace. 

5.  ICAO  and  Foreign  Standards 

ICAO  Aimexes  and  civil  aviation 
authorities  in  foreign  countries  have 
already  established  standards  and 
requirements  for  specified  aircraft  to  be 
equipped  with  TCAS  II,  version  7. 
ACAS  II  is  the  ICAO  term  that  describes 
aircraft  collision  avoidance  systems  and 
related  equipment.  To  comply  with 
ICAO  ACAS  II  Standards,  version  7 
must  be  incorporated  in  TCAS  II.  The 
aircraft  covered  and  compliance  dates 
for  ACAS  U  (TCAS  II,  Version  7)  are 
discussed  in  the  paragraphs  below. 

a.  Part  91,  Section  91.703  Requirements 
Applicable  to  U.S.  Operators 

Various  countries  through  out  the 
world  have  adopted  the  ICAO  Annex  6 
requirements  discussed  below  for  ACAS 
II  equipage  in  their  airspace.  In  some 
major  areas,  countries  and  regions  have 
adopted  accelerated  equipage 
compliance  dates.  Because  14  CFR 
91.703  requires  U.S.  operators  to 
comply  with  the  regulations  of  the 
countries  in  which  they  are  operating, 
the  ACAS  II  equipage  requirements  of 
foreign  countries  have  already  required 
U.S.  operators  to  plan  to  equip  with 
Version  7. 

Section  91.703  is  entitled  "Operations 
of  civil  aircraft  of  U.S.  registry  outside 
of  the  United  States".  Paragraph 
91.703(a)(2)  states  that  each  person 
operating  a  civil  aircraft  of  U.S.  registry 
outside  the  United  States  shall  "[w]hen 
within  a  foreign  country,  comply  with 
the  regulations  relating  to  the  flight  and 
maneuver  of  aircraft  there  in  force". 

b.  ICAO  Annex  6  Standards  for  ACAS 
II  Equipage 

ICAO  Annex  b  (Operation  of  Aircraft), 
Part  1  (International  Commercial  Air 
Transport — Aeroplanes),  paragraph  6.18 
contains  standards  calling  for  TCAS  II, 
Version  7  (ACAS  II)  equipage  for 
specified  aircraft  by  1  January  2003. 
Paragraph  6.18  is  entitled  "Aeroplanes 
required  to  be  equipped  with  an 
airborne  collision  avoidance  system 
(ACAS  II).  Specifically,  it  states  that  all 
turbine-engine  aircraft  with  a  maximum 
certified  take-off  mass  (gross  weight) 
that  exceeds  15,000  kg  (33,000  pounds) 
or  authorized  to  ceirry  more  than  30 
passengers  shall  be  equipped  with 
ACAS  II  by  January  1,  2003.  Annex  6 


also  ceills  for  all  aircraft  to  be  equipped 
with  a  pressure  altitude  reporting 
transponder  that  operates  in  accordance 
with  the  relevant  provisions  of  ICAO 
Annex  10. 

c.  Asia/Pacific  Regional  Standards  for 
ACAS  II  -* 

The  ICAO  Regional  Supplements  for 
the  Middle  East/Asia  and  the  Pacific  are 
published  in  the  ICAO  docimient 
entitled  "Regional  Supplementary 
Procedures"  (ICAO  Doc  7030).  Those 
regional  supplements  call  for  TCAS  H, 
Version  7  equipage  for  the  aircraft 
specified  in  Annex  6  by  1  January  2000. 
Since  version  7  was  not  widely 
available  ft-om  avionics  manufactiires, 
most  aircraft  were  not  able  to  meet  that 
date.  In  response,  the  Asia/Pacific  Air 
Navigation  Planning  and 
Implementation  Regional  Group 
(APAN/PIRG)  has  adopted  a  regional 
policy  that  calls  for  the  specified  aircraft 
to  be  equipped  by  January  1,  2002. 

d.  North  Atlantic  Regional  Standards  for 
ACAS  II 

The  ICAO  Doc  7030  Regional 
Supplement  for  the  NAT  Region  calls 
for  TCAS  II,  version  7.0  equipage  for  the 
aircraft  specified  in  Annex  6  by  March 
31,  2001.  The  ICAO  NAT  Region 
encompasses  most  of  W ATRS  airspace. 

e.  European  Coimtry  Requirements  for 
ACAS  II 

The  requirements  for  ACAS  II 
equipage  in  European  countries  have 
been  published  in  the  European 
Regional  Supplements  contained  in 
ICAO  Doc  7030.  European  Supplement 
paragraph  16.1  (Carriage  and  operation 
of  ACAS  0)  calls  for  the  aircraft 
specified  in  Annex  6,  Part  1  to  be  ACAS 
II  equipped  by  1  January  2000.  In 
response  to  the  lack  of  availability  of 
version  7,  the  European  Civil  Aviation 
Conference  (ECAC)  member  States  have 
granted  exemptions  to  allow  aircraft  to 
continue  to  operate  until  31  March  2001 
with  TCAS.  Version  6.04  Enhanced. 

f.  Requirements  for  TCAS  D,  Version  7 
in  Countries  in  the  Pacific  and  Asian 
Regions 

The  ICAO  Bangkok  office  has 
conducted  a  survey  of  countries  in  Asia 
and  the  Pacific  to  determine  those 
countries  that  har'e  established  or  plan 
to  establish  requirements  for  ACAS  II 
equipage  in  their  airspace.  To  date,  28 
countries  have  established  or  are 
developing  requirements  for  operators 
to  equip  by  the  ICAO  Annex  6 
compliance  date  of  1  January  2003  or 
sooner.  This  list  includes:  Australia, 
China,  Japan,  Korea,  New  Zealand  and 
Singapore. 
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6.  Effect  of  Linking  TCAS  II,  Version  7 
Equipage  to  RVSM  Operations 

The  proposal  is  that  aircraft  used  in 
RVSM  operations  and  equipped  with 
TCAS  II  be  equipped  version  7.0 
because  it  is  compatible  with  RVSM 
operations.  Because  other  countries  and 
ICAO  Regions  are  already  requiring 
ACAS  II  (Version  7),  however,  the 
economic  and  aircraft  engineering 
impact  directly  related  to  this  proposal 
vdll  be  minimal. 

RVSM  is  currently  applied  only  in 
certain  major  oceanic  airspaces  outside 
the  US— the  NAT  and  Pacific.  As 
detailed  above,  requirements  for  TCAS, 
Version  7  have  already  been  established 
for  operators  and  aircraft  operating 
outside  the  US  to  destinations  in 
Europe,  Asia  and  the  Pacific.  Since 
operators  will  already  be  required  to 
equip  with  TCAS  II,  Version  7  to 
operate  in  the  airspace  of  most  countries 
in  the  Pacific  and  European  regions,  the 
effect  of  requiring  TCAS  II,  version  7.0 
for  RVSM  operations  after  march  31, 
2002  will  be  minimal. 

7.  Justification  for  Compliance  Date 

The  FAA  proposes  that  operators  be 
required  to  incorporate  Version  7.0 
software  into  TCAS  n  equipment  when 
used  in  RVSM  operations  after  March 
31,  2002.  The  folio vdng  are  factors  the 
FAA  considered  in  arriving  at  this 
proposed  date. 

First,  an  earlier  date  has  not  been 
proposed  because  adequate  numbers  of 
Version  7.0  vmits  and  upgrade  kits  have 
not  been  available  to  operators.  This  is 
one  reason  that  European  aviation 
authorities  delayed  to  TCAS  II,  Version 
7.0  requirement  for  European  airspace 
to  March  31,  2001.  A  large  number  of 
U.S.  operators  will  be  complying  with 
the  European  requirements  for  their 
operations.  In  proposing  a  compliance 
date  for  this  amendment,  the  FAA  has 
allowed  adequate  time  for  additional 
Version  7.0  units  and  upgrade  kits  to  be 
made  available  following  the  European 
compliance  date,  for  other  operators. 
This  will  allow  12  months  after  the 
initial  demand  for  Version  7.0  to  meet 
the  European  requirement,  for  adequate 
numbers  of  modified  TCAS  units  to  be 
made  available  to  operators  not  covered 
by  the  European  requirement. 

Second,  incorporation  of  version  7.0 
in  TCAS  II  units  is  not  a  major  aircraft 
engineering  effort.  Incorporation  of 
version  7.0  is  a  software  change. 
Existing  equipment  is  removed  from  the 
aircraft  and  the  Version  7.0  software 
modification  is  accomplished  by  an 
authorized  service  facility.  Considering 
these  factors,  the  FAA  believes 
establishing  a  requirement  for 


incorporation  of  version  7.0  for 
operations  after  March  31,  2002  will 
provide  adequate  time  for  all  aircraft 
operating  in  RVSM. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  tihat  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  also  requires 
the  consideration  of  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards.  And 
fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits  and  other  effects  of  proposed  or 
final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule:  (1)  Has 
benefits  which  do  justify  its  costs,  is  not 
a  "significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  is 
not  "significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (3) 
reduces  barriers  to  international  trade; 
and  (4)  does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses,  available  in  the  docket, 
are  summarized  below. 

This  proposal  amends  14  CFR  part  91, 
appendix  G,  section  8  (Airspace 
Designation)  by  adding  the  New  York 
FIR  portion  of  the  WATRS  airspace  to 
the  list  of  airspaces  where  RVSM  would 
be  implemented.  The  benefits  of  this 
proposed  rulemaking  are  (1)  an  increase 
in  the  number  of  available  flight  levels, 
(2)  enhance  airspace  capacity,  (3)  permit 
operators  to  operate  more  fuel /time 
efficient  tracks  and  altitudes,  and  (4) 
enhance  air  traffic  controller  flexibility 
by  increasing  the  number  of  available 
flight  levels,  while  maintaining  an 
equivalent  level  of  safety. 

The  FAA  estimates  that  this  proposed 
rule  would  cost  U.S.  operators  $26.0 


million  for  the  fifteen-year  period  2001- 
2015  or  $23.3  million,  discounted.  The 
costs  can  be  considered  voluntary  as 
they  would  be  incurred  only  by 
operators  that  participate  in  WATRS 
RVSM.  However,  operators  of  non- 
RVSM  aircraft  would  still  be  able  to  fly 
above  or  beneath  the  WATRS  RVSM 
airspace.  Benefits  would  begin  accruing 
in  2001.  Estimated  benefits,  based  on 
fuel  savings  for  the  commercial  aircraft 
fleet  over  the  years  2001  to  2015,  would 
be  $34.7  million  or  discounted  at  $19 
million. 

In  addition  to  fuel  savings,  many  non- 
quantifiable  or  value-added  benefits 
would  result  bora  the  implementation 
of  RVSM  in  WATRS.  Input  ft-om  air 
traffic  managers,  controllers,  and 
operators  has  identified  numerous 
additional  benefits. 

Through  implementation  of  RVSM  in 
the  North  Atlantic  (NAT)  and  Pacific 
(PAC)  regions,  operators  and  controllers 
have  realized  some  additional  benefits. 
The  major  additional  benefits  as 
identified  by  air  traffic  managers  and 
controllers  are: 

•  Enhanced  capacity 

•  Reduced  airspace  complexity 

•  Decreased  operational  errors  in 
these  regions 

•  Reduction  of  user-requested  off 
course  climbs  for  altitude  changes 

•  Improved  flexibility  for  peak  traffic 
demands 

•  More  options  in  deviating  aircraft 
during  periods  of  adverse  weather. 

The  benefits  outlined  above  for  RVSM 
in  the  NAT  and  PAC  regions  are 
anticipated  in  WATRS  as  well.  There 
should  be  expected  efficiencies  through 
reduced  airspace  complexity,  increased 
flight  levels,  and  fewer  altitude  changes 
with  crossing  traffic. 

Operators  can  expect  increased 
performance  due  to  greater  airspace 
capacity  eliminating  current  restrictions 
to  desired  airspace.  Operators  can  also 
expect  increased  aircraft  performance 
and  decreased  delays  due  to  improved 
airspace  efficiency.  Specific  benefits 
cited  by  aircraft  operators  are: 

•  Decreased  flight  delays 

•  Improved  access  to  desired  flight 
levels 

•  Reduced  average  flight  times 

•  Increased  availability  of  step  climbs 

•  Increased  likelihood  of  receiving  a 
clearance  for  weather  deviations 

•  Seamless,  transparent,  and 
harmonious  operations  between  the 
NAT  and  WATRS  regions 

•  Consistent  procedural  environment 
throughout  the  entire  flight 

•  Reduced  impact  of  adverse  weather 
by  permitting  aircraft  deviations  to  other 
airways  without  any  efficiencv  loss. 

hnplementation  of  RVSM  in  WATRS 
should  result  in  increased  under 
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satisfaction.  The  benefits  described  in 
this  section  are  compelling  in  number 
and  operational  impact.  These  benefits 
are  also  significant  in  that  they  are 
enjoyed  both  by  air  traffic  service 
providers  and  aircraft  operators. 

TCAS  II  Version  7  is  also  included  in 
this  rule  as  described  in  a  previous 
section.  There  is  no  economic  impact  to 
operators  upgrading  to  TCAS  II  Version 
7  because  many  destination  countries 
served  by  U.S.  air  carriers  already 
require  this  equipment. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jiuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Operators  that  met  the  Small  Business 
Administration  (SBA)  small  entity 
criteria  were  extracted  fi'om  the  44-day 
traffic  sample  of  enhanced  Traffic 
Management  System  (ETMS)  data. 
These  operators  were  cross-referenced 
with  the  Central  Monitoring  Agency 
(CMA)  and  the  Asia  Pacific  Approvals 
and  Monitoring  Organization 
(APARMO)  databases  to  determine  if 
they  operated  any  RVSM-approved 
aircraft.  The  small  entity  operators  with 
RVSM-approved  aircraft  were  not 
considered  further  in  this  impact 
determination. 

The  list  of  potential  small  entity 
operators,  taken  from  the  traffic  sample, 


was  used  to  identify  six  operators 
currently  reporting  financial  data  to  the 
FAA  Bureau  of  Transportation 
Statistics.  Revenue  information  for  these 
small  entities  for  year  1999  was 
obtained  from  the  Air  Carrier  Financial 
Statistics  Quarterly.  The  operators  were 
then  ranked  with  respect  to  their  total 
operating  revenue.  Using  this  financial 
data,  the  impact  threshold  of 
$305,540.00  was  determined  for  the  six 
small  entity  operators.  The  impact 
threshold,  which  is  calculated  as  1  %  of 
the  1999  median  impacted  small 
business  annual  revenues,  was 
compared  to  the  cost  of  compliance. 

Research  of  operators  in  WATRS  has 
revealed  that  implementation  of  RVSM 
in  WATRS  would  impact  only  one  small 
entity  operator.  Moreover,  the  costs  of 
implementing  RVSM  are  not  mandated 
by  the  FAA.  These  costs  will  be 
voluntarily  incurred  by  those  small 
operators  who  wish  to  participate  in  the 
RVSM  program  in  WATRS.  The  FAA, 
therefore,  concludes  that  a  substantial 
number  of  small  entity  operators  would 
not  be  significantly  affected  by  the 
proposed  rule.  Accordingly,  pursuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  Americali 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  proposed  rule 
and  has  determined  that  it  would 
impose  the  same  costs  on  domestic  and 
international  entities  and  thus  has  a 
neutral  trade  impact. 


Federalism  Implications 

The  regulations  proposed  herein       .» 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 261 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act  of  1995 

The  reporting  and  record  keeping 
requirements  associated  with  this  rule 
remain  the  same  as  under  the  current 
rules  and  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
Control  Numbers  2120-0026.  The  FAA 
believes  that  this  rule  does  not  impose 
any  additional  record  keeping  or 
reporting  requirements. 

Unfunded  Mandates  Reform  Act  of 
1995  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  eff^ects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
aimually  for  inflation)  in  any  one  year 
by  State,  local  and  tribal  governments  in 
the  aggregate,  or  by  the  private  sector; 
such  as  a  mandate  is. deemed  to  be  a 
"significant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  ICAO,  it  is 
FAA  policy  to  comply  with  ICAO 
Standards  and  Recommended  Practices 
(SARP)  to  the  maximum  extent 
practicable.  The  operator  and  aircraft 
approval  process  was  developed  jointly 
by  the  FAA  and  the  JAA  under  the 
auspices  of  NATSPG.  The  FAA  has 
determined  that  this  amendment  does 
not  present  any  difference. 
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Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  regulations, 
standards,  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  human 
environment)  qualify  for  a  categorical 
exclusion.  The  FAA  proposes  that  this 
rule  qualifies  for  a  categorical  exclusion 
because  no  significant  impacts  to  the 
environment  are  expected  to  result  from 
its  finalization  or  implementation. 

Energy  Impact 

The  energy  impact  of  this  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (42  U.S.C. 
6362).  It  has  been  determined  that  this 
proposed  rule  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety,  Reporting  and 
recordkeeping  requirements. 

The  Proposed  Amendment 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
91  of  title  14  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40120,  44101.  44111,  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316.  46502,  46504,  46506- 
46507,  47122,  47508,  47528-47531. 

2.  In  Appendix  G,  amend  section  2  by 
revising  paragraph  (g)  and  adding  a  new 
paragraph  (h)  and  by  revising  section  8 
to  read  as  follows: 

Appendix  G  to  Part  91 — Operations  In 
Reduced  Vertical  Separation  Minimum 
(RVSM)  Airspace 


Section  2.  Aircraft  Approval 

*        *        *        *        * 

(g)  Traffic  alert  and  collision 
avoidance  system  compatibility  with 
RVSM  operations:  all  aircraft.  After 
March  31,  2002,  unless  otherwise 
authorized  by  the  FAA,  if  you  operate 
an  aircraft  that  is  equipped  with  TCAS 
II  in  RVSM  airspace,  it  must  be  a  TCAS 
II  that  meets  TSO  C-119b  (version  7.0), 
or  a  later  version. 

(h)  If  the  FAA  finds  that  the 
applicant's  aircraft  comply  with  this 
section,  we  will  notify  the  applicant  in 
writing. 

Section  8.  Airspace  Designation 

(a)  RVSM  may  be  applied  in  the  NAT 
in  the  foUovdng  ICAO  Flight 
Information  Regions  (FIRs):  New  York 
Oceanic,  Gander  Oceanic,  Sondrestrom 
FIR,  Reykjavik  Oceanic,  Shanwick 
Oceanic,  and  Santa  Maria  Oceanic. 
RVSM  may  be  effective  in  the  Minimiun 
Navigation  Performance  Specifications 
(MNPS)  airspace  within  the  NAT.  The 
MNPS  airspace  within  the  NAT  is 
defined  by  the  volume  of  airspace 
between  FL  285  and  FL  420  extending 
between  latitude  27  degrees  north  and 
the  North  Pole,  bounded  in  the  east  by 
the  eastern  boimdaries  of  control  areas 


Santa  Maria  Oceanic,  Shanwick 
Oceanic,  and  Reykjavik  Oceanic  and  in 
the  west  by  the  western  boimdaries  of 
control  areas  Reykjavik  Oceanic,  Gander 
Oceanic,  and  New  York  Oceanic, 
excluding  the  areas  west  of  60  degrees 
west  and  south  of  38  degrees  30  minutes 
north. 

(b)  RVSM  may  be  applied  in  the 
Pacific  in  the  following  ICAO  Flight 
Information  Regions  (FIRs):  Anchorage 
Arctic,  Anchorage  Continental, 
Anchorage  Oceanic,  Auckland  Oceanic, 
Brisbane,  Edmonton,  Honiara,  Los 
Angeles,  Melbourne,  Nadi,  Naha,  Nauru, 
New  Zealand,  Oakland,  Oakland 
Oceanic,  Port  Moresby,  Seattle,  Tahiti, 
Tokyo,  Ujung  Pandang,  and  Vancouver. 

(c)  RVSM  may  be  applied  in  the  New 
York  FIR  portion  of  the  West  Atlantic 
Route  System  (WATRS).  The  area  is 
defined  as  beginning  at  a  point  38°30'N/ 
60°00'W  direct  to  38°30'N/69°15'W 
direct  to  38°20'N/69°57'W  direct  to 
37°31'N/71°41'W  direct  to  37=131^/ 
72°40'W  direct  to  35°05'N/72°40'W 
direct  to  34°54'N/72°57'W  direct  to 
34°29'N/73°34'W  direct  to  34°33'N/ 
73°41'W  direct  to  34°19'N/74°02'W 
direct  to  34°14'N/73°57'W  direct  to 
32°12'N/76°49'W  direct  to  32°20'N/ 
77°00'W  direct  to  28°08'N/77°00'W 
direct  to  27°50TsI/76''32'W  direct  to 
27°50'N/74°50'W  direct  to  25°00'N/ 
73°21'W  direct  to  25°00'05'TsI/ 
69°13'06"^  direct  to  25°00'N/69°07'W 
direct  to  23°30'N/68°40'W  direct  to 
23°30'N/60°00'W  to  the  point  of 
begiiming.  ^     , 

Issued  in  Washington,  DC,  on  December  6, 
2000. 

Ava  L.  Mims, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  00-31687  Filed  12-15-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  FAA-200&-851 1 ;  Notice  No.  00- 
17] 

RIN2120-AG92 

FAR/JAR  Harmonization  Actions; 
Revisions  to  Requirements 
Concerning  Airplane  Operating 
Limitations  and  the  Content  of 
Airplane  Flight  Manuals  for  Transport 
Category  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposed  to  amend  the 
airwprthiness  standards  for  transport 
category  airplanes  concerning  airplane 
operating  limitations  and  the  content  of 
airplane  flight  manuals.  Adopting  this 
proposal  would  eliminate  regulatory 
differences  between  the  airworthiness 
standards  of  the  U.S.  and  the  Joint 
Aviation  Requirement  of  Europe, 
without  affecting  current  industry 
design  practices. 

DATES:  Send  your  comments  on  or 
before  February  16,  2001. 
ADDRESSES:  Address  your  comments  to 
Dockets  Management  System,  U.S. 
Department  of  Transportation  Dockets, 
Room  Plaza  401,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001.  You 
must  identify  the  docket  number  FAA- 
2000-8511  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2000- 
8511."  We  will  date-stamp  the  postcard 
and  mail  it  back  to  you. 

You  also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  this  proposed 
regulation  at  the  Department  of 
Transportation  (DOT)  Dockets  Office, 
located  on  the  plaza  level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  the  public  docket  in  person  at 
this  address  between  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Also,  you  may  review 
the  public  dockets  on  the  Internet  at 
http://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Stimson,  FAA,  Airplane  and  Flight 
Crew  Interface  Branch,  ANM-111, 


Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW..  Renton,  WA  98055-4056; 
telephone  425-227-1129;  facsimile 
425-227-1320,  e-mail 
don.stimson@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Conunents  to  This 
NPRM? 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposals  in  this  document  may  be 
changed  in  light  on  the  comments 
received. 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  may  download  an  electronic 
copy  of  this  document  using  a  modem 
and  suitable  conunimications  software 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339);  the 
Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone;  202-512-1661);  or,  if 
applicable,  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
bulletin  board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  rhay  access  recently 
published  rulemaking  documents  at  the 
FAA's  web  page  at  http://www.faa.gov/ 
avr/arm/npnn/npnr.htm  or  the  GPO's 
web  page  at  http://www.access.gpo.gov/ 
nam. 

You  may  obtain  a  copy  of  this 
dociunent  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or  by  calling 


202-267-9680.  Communications  must 
identify  the  docket  nxmiber  of  this 
NPRM. 

Any  person  interested  in  being  placed 
on  the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
11-2A,  "Notice  of  Proposed  Rulemaking 
Distribution  System,"  which  describes 
the  application  procedure. 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufacturers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  th.e  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S. -registered  operators, 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (JAR)-25,  which  are 
based  on  part  25.  These  were  developed 
by  the  Joint  Aviation  Authorities  (JAA) 
of  Europe  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty- 
three  European  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  tjrpe 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufacturers  and  operators.  These 
additional  costs,  however,  frequendy  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
Consequendy,  manufacturers  are 
usually  burdened  with  meeting  the 
requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 
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Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
number  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  die  FAA 
and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sufficient  nor  adequate  to  make 
appreciable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and.  in  1992,  the 
FAA  tasked  ARAC  to  imdertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
committee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  solicits  participation  in  working 


groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  area.  Working 
groups  report  direcUy  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

What  Is  the  Status  of  the 
Harmonization  Effort  Today? 

Despite  the  work  that  ARAC  has 
undertaken  to  address  harmonization, 
there  remain  a  large  number  of 
regulatory  differences  between  part  25 
and  JAR-25.  The  current  harmonization 
process  is  extremely  cosdy  and  time- 
consuming  for  industry,  the  FAA,  and 
the  JAA.  Industry  has  expressed  a  strong 
desire  to  conclude  the  harmonization 
program  as  quickly  as  possible  to 
alleviate  the  drain  on  their  resources 
and  to  finally  establish  one  acceptable 
set  of  standards. 

Recentiy,  representatives  of  the 
aviation  industry  [including  Aerospace 
Industries  Association  of  America,  Inc. 
(ALA),  General  Aviation  Manufacturers 
Association  (GAMA),  and  European 
Association  of  Aerospace  Industries 
(AECMA)]  proposed  an  accelerated 
process  to  reach  harmonization. 

What  Is  the  "Fast  Track  Harmonization 
Program"? 

In  light  of  a  general  agreement  among 
the  affected  industries  and  authorities  to 
expedite  the  harmonization  program, 
the  FAA  and  JAA  in  March  1999  agreed 
upon  a  method  to  achieve  these  goals. 
This  method,  which  the  FAA  has  tided 
"The  Fast  Track  Harmonization 
Program,"  is  aimed  at  expediting  the 
rulemaking  process  for  harmonizing  not 
only  the  42  standards  that  are  currendy 
tasked  to  ARAC  for  harmonization,  but 
approximately  80  additional  standards 
forpart  25  airplanes. 

Tne  FAA  initiated  the  Fast  Track 
program  on  November  26,  1999  (64  FR 
66522).  This  program  involves  grouping 
all  of  the  standards  needing 
harmonization  into  three  categories: 

Category  1:  Envelope — For  these 
standards,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 
harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 


requirement  of  one  standard  would 
"envelope  "  the  other  standard.  In  some 
cases,  it  may  be  necessary  to  incorporate 
parts  of  both  the  part  25  and  JAR 
standard  to  achieve  the  final,  more 
stringent  standard.  (This  may 
necessitate  that  each  authority  reuses 
its  current  standard  to  incorporate  more 
stringent  provisions  of  the  other.) 

Category  2:  Completed  or  near 
complete — For  these  standards,  ARAC 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category  3:  Harmonize — For  these 
standards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  JAR-25  standards 
cannot  be  "enveloped"  (as  described 
under  Category  1)  for  reasons  of  safety 
or  imacceptability.  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and  JA, 
with  a  consistent  means  of  compliance. 

Further  details  on  the  Fast  Track 
Program  can  be  found  in  the  tasking 
statement  (64  FR  66522,  November  26, 
1999)  and  the  first  NPRM  published 
imder  this  program,  Fire  Protection 
Requirements  for  Powerplant 
Installations  on  Transport  Category 
Airplanes  (65  FR  36978,  June  12,  2000). 

Under  this  program,  the  FAA 
provides  ARAC  with  an  opportunity  to 
review,  discuss,  and  comment  on  the 
FAA's  draft  NPRM.  In  the  case  of  this 
rulemaking.  ARAC  suggested  a  number 
of  editorial  changes,  which  have  been 
incorporated  into  this  RPRN. 

Discussion  of  the  Proposal 

How  Does  This  Proposed  Regulation 
Relate  to  "Fast  Track"? 

This  proposed  regulation  results  frtim 
the  recommendations  of  ARAC 
submitted  under  the  FAA's  Fast  Track 
Harmonization  Program.  In  this  notice, 
the  FAA  proposes  to  amend  six  sections 
of  the  regulations  concerning  transport 
category  airplane  operating  limitations 
and  the  content  of  airplane  flight 
manuals  (AFM).  The  six  proposed 
changes  are  described  separately  below. 

Change  1:  New  §  25.1516,  "Other  Speed 
Limitations" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

There  may  be  speeds  above  which  it 
is  unsafe  to  extend  devices  such  as  ram 
air  turbines,  thrust  reversers,  and 
landing  lights  into  the  air  stream,  or  to 
open  windows  or  doors.  The  current 
standards  require  that  speed  limitations 
must  be  established  and  made  available 
to  the  flightcrew  to  ensure  safe 
operation. 
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What  Are  the  Current  14  CFR  and  JAR 
Standards? 

Currently,  the  FAA  relies  on  §  25.1503 
("Airspeed  limitations:  general")  and 
§25.1533  ("Additional  operating 
limitations")  as  the  means  to  fulfill  the 
underlying  safety  issue.  These  two 
sections  mandate  speed  limitations. 
Additionally,  the  text  of  paragraph  (a)  of 
§  25.1501  (amendment  25-42  (43  FR 
2323.  January  16,  1978)1  states: 

"§25.1501     Operating  Limitations  and 
Information — General. 

(a)  Each  operating  limitation  specified  in 
§§  25.1503  through  25.1533.  and  other 
limitations  and  information  necessary  for 
safe  operation,  must  be  established." 

However,  JAR-25  (Change  14,  Orange 
Paper  96/1)  contains  an  additional 
specific  paragraph  25.1516  that  states: 

"JAR  25X1 516    Other  speed  limitations 

Any  other  limitation  associated  with  speed 
must  be  established  (See  also  ACJ  25X1516.)" 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

Part  25  does  not  have  an  explicit 
requirement  to  mandate  that  any  other 
limitation  associated  with  speed  be 
established,  while  JAR-25  does.  There 
are  no  practical  differences  resulting 
from  the  difference  in  the  standards, 
however.  Currently,  applicants  seeking 
certification  of  transport  airplane 
designs  by  both  the  FAA  and  JAA  must 
establish  all  limitations  associated  with 
speed. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

There  are  no  differences  between  part 
25  and  JAR-25  in  the  means  of 
compliance  with  the  addressed 
requirement. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  harmonize  the 
regulations  by  revising  part  25  to  adopt 
the  text  of  JAR  25X1516  as  new 
§  25.1516.  This  proposed  action  would 
codify  current  FAA  policy. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  continues  to 
address  the  underlying  safety  issue  by 
requiring  that  airspeed  limitations  be 
established  for  devices  that  can  open 
into  the  air  stream  in  flight.  With  the 
addition  of  this  standard,  part  25  will 
have  one  explicit  requirement  that 
applicants  establish  all  limitations 
associated  with  speed. 


What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  of  safety  and 
may  increase  the  level  of  safety  relative 
to  the  current  regulations. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  current  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
design  practices. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change. 
However,  since  the  proposed  change 
does  not  result  in  any  practical  changes 
in  requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  does  not  consider  that  any 
additional  advisory  material  is  needed. 
Advisory  Circular  (AC)  25.1581-1, 
"Airplane  Flight  Manual,"  dated  July 
14, 1997,  provides  adequate  guidance 
related  to  the  issue  addressed  by  this 
proposed  rulemaking.  The  advisory 
material  will  be  fully  harmonized  when 
JAA's  Advisory  Material  Joint  (AMJ) 
25.1581-1  is  pubhshed. 

Change  2:  §  25.1527,  "Maximum 
Operating  Altitude" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Operation  of  a  transport  category 
airplane  outside  of  the  environmental 
envelope  established  for  the  airplane 
may  be  unsafe.  Therefore,  the 
boundaries  of  that  envelope  must  be 
established  to  ensure  safe  operations. 
Section  25.1527  requires  that  such 
boundaries  be  established. 

What  Are  the  Current  15  CFR  and  JAR 
Standards? 

The  cxirrent  text  of  14  CFR  25.1527  is: 

"25.1527    Maximum  operating  altitude. 

The  maximum  altitude  up  to  which 
operation  is  allowed,  as  limited  by  flight, 
structural,  powerplant.  functional,  or 


equipment  characteristics,  must  be 
established." 

The  current  text  of  JAR  25.1527 
(Change  14,  Orange  Paper  96/1)  is: 

"/AR  25.1527    Ambient  air  temperature  and 
operating  altitude. 

The  extremes  of  the  ambient  air 
temperature  and  operating  altitude  for  which 
operation  is  allowed,  as  limited  by  flight, 
structural,  powerplant,  functional,  or 
equipment  characteristics,  must  be 
established." 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

Section  25.1527  requires  that  only  the 
maximum  altitude  portion  of  the 
envirormiental  envelope  be  established. 
However,  JAR  25.1527  requires  that 
both  the  minimum  and  maximum 
altitudes  and  ambient  temperatures  be 
established.  Although  this  difference 
exists,  the  FAA's  policy  of  applying 
§  25.1527  is  consistent  with  JAR 
25.1527.  This  is  evidenced  by  the 
compliance  method  described  in  FAA 
AC  25.1581-1.  However,  the  FAA  must 
rely  on  the  general  provisions  of 
§  25. 1501(a)  ("*   *   *  other  limitations 
and  information  necessary  for  safe 
operation  must  be  established")  for  its 
regulatory  basis. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Although  the  explicit  standards  are 
different,  there  are  no  differences  in 
their  application  or  means  of 
compliance.  As  stated  previously,  the 
FAA  relies  on  both  the  general 
provisions  of  §  25.1501(a)  and  the 
guidance  in  AC  25.1581-1  to  apply  the 
requirement. 

Currently,  there  is  no  relevant  JAA 
advisory  material.  However,  the  JAA  has 
advised  the  FAA  that  it  soon  will  be 
issuing  AMJ  25.1581,  which  will 
contain  material  harmonized  with  that 
in  AC  25.1581-1. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  harmonize  the 
regulations  by  revising  §  25.1527  to 
adopt  the  language  currently  in  JAR 
25.1527.  This  proposed  action  would 
codify  current  FAA  policy  and  practice. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  underlying 
safety  issue  in  the  same  maimer.  It 
would  simply  codify  current  FAA 
policy  and  application  of  the 
regulations. 
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What  Is  the  Effect  of  the  Proposed 
Standards  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  and  may 
increase  the  level  of  safety  relative  to 
the  current  regulations. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  current  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
design  practices. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change. 
However,  since  the  proposed  change 
does  not  result  in  any  practical  changes 
in  requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  considers  that  current  FAA 
advisory  material  is  adequate.  The 
advisory  material  related  to  this 
regulation  will  be  fully  harmonized 
when  JAA  publishes  AMJ  25.1581. 

Change  3:  §  25.1583(c),  "Operating 
Limitations/Weight  and  Loading 
Distribution" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Section  25.1583  (as  well  as  JAR 
25.1583)  currently  requires  that  the 
limitations  established  under  §§  25.1501 
through  25.1533  be  provided  in  the 
AFM.  To  ensure  safe  operation,  any 
limitations  established  for  the  airplane 
must  be  made  knoum  to  the  flightcrew. 
This  is  accomplished  through 
instrument  markings,  placards,  and  the 
information  provided  in  the  AFM. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  current  text  of  14  CFR  25.1853(c) 
[amendment  25-72  (55  FR  29787.  July 
20, 1990)1  is: 

"§25.1583    Operating  limitations. 

*   *   *  (c)  Weight  and  loading  distribution. 
The  weight  and  center  of  gravity  limits 


required  by  §§  25.25  and  25.27  must  be 
furnished  in  the  Airplane  Flight  Manual.  All 
of  the  following  information  must  be 
presented  either  in  the  Airplane  Flight 
Manual  or  in  a  separate  weight  and  l)alance 
control  and  loading  document  which  is 
■incorporated  by  reference  in  the  Airplane 
Flight  Manual: 

(1)  The  condition  of  the  airplane  and  the 
items  included  in  the  empty  weight  as 
defined  in  accordance  with  §  25.29. 

(2)  Loading  instructions  necessary  to 
ensure  loading  of  the  airplane  within  the 
weight  and  center  of  gravity  limits,  and  to 
maintain  the  loading  within  these  limits  in 
flight. 

(3)  If  certification  for  more  than  one  center 
of  gravity  range  is  requested,  the  appropriate 
limitations,  with  regard  to  weight  and 
loading  procedures,  for  each  separate  center 
of  gravity  range." 

The  current  text  of  JAR  25.1583(c) 
(Change  14,  Orange  Paper  96/1)  is: 

"JAR  25. 1 583    Operating  limitations. 

*  *   *  (c)  Weight  and  loading  distribution. 
The  weight  and  centre  of  gravity  limitations 
established  under  JAR  25.1519  must  be 
furnished  in  the  aeroplane  Flight  Manual.  All 
the  following  information,  including  weight 
distribution  limitations  established  under 
JAR  25.1519,  must  be  presented  either  in  the 
aeroplane  Flight  Manual  or  in  a  separate 
weight  and  balance  control  and  loading 
document  which  is  incorporated  by  reference 
in  the  aeroplane  Flight  Manual  [see  ACJ 
25.1583(c)]; 

(1)  The  condition  of  the  aeroplane  and  the 
items  included  in  the  empty  weig|tit  as 
defined  in  accordance  with  JAR  25.29. 

(2)  Loading  instructions  necessary  to 
ensure  loading  of  the  aeroplane  within  the 
weight  and  centre  of  gravity  limits,  and  to 
maintain  the  loading  within  these  limits  in 
flight. 

(3)  If  certification  for  more  than  one  centre 
of  gravity  range  is  requested,  the  appropriate 
limitations,  with  regard  to  weight  and 
loading  procedures,  for  each  separate  centre 
of  gravity  range." 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

There  are  no  practical  differences  in 
the  application  of  the  two  standards. 
However,  the  references  to  other 
standards  that  appear  in  JAR  25.1583(c) 
are  more  exact  than  those  that  appear  in 
§  25.1583(c).  The  standards  referenced 
are: 


Section  No. 

Title  of  section* 

25.23  

Load  distribution  limits. 

25.25  

25.27  

Weight  limits. 
Center  of  gravity  limits. 
Weight,  center  of  gravity,  and 
weight  distribution. 

25.151.9  

'The  title  of  each  section  is  tt\e  same  in 
both  part  25  and  JAR-25. 

JAR  25.1583(c)  requires  that  the 
operating  limitations  established  under 


JAR  25.1519  be  provided  in  the  AFM. 
JAR  25.1519  then  requires  that  weight, 
center  of  gravity,  and  weight 
distribution  limitations,  "including 
those  established  under  JAR  25.23  to 
JAR  25.27,"  be  established  as  operating 
limitations. 

On  the  other  hand.  §  25.1583(c) 
requires  that  the  weight  and  center  of 
gravity  limitations  required  by  §§  25.25 
and  25.27  must  be  provided  in  the 
AFM.  Like  its  counterpart  JAR  standard, 
§  25.1519  requires  tiiat  weight,  center  of 
gravity,  and  weight  distribution 
limitations  established  uinder  §§  25.23 
and  25.27  be  established  as  operating 
limitations. 

Thus,  instead  of  referencing 
§  25.1519,  the  requirements  of 
§  25.1583(c)  specifically  refer  to  the 
weight  and  center  of  gravity  limitations 
determined  under  §§  25.25  and  25.27. 
This  mistakenly  excludes  any  operating 
limitations  established  under  §  25.23. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Although  the  explicit  standards  are 
different,  there  are  no  differences  in 
their  application  or  means  of 
compliance.  The  FAA's  policy  of 
applying  §  25.1583  is  consistent  with 
JAR  25.1583.  The  FAA  relies  on  the 
general  provisions  of  §25. 1501(a),  and 
the  guidance  material  in  AC  25.1581-1 
to  apply  the  same  requirement. 

The  JAA  has  a  current  Advisory 
Circular  Joint  (ACJ)  25.1583  that  is 
relevant  and  provides  some  guidance  on 
complying  with  the  standard.  However, 
the  JAA  has  advised  the  FAA  that  it 
soon  will  be  issuing  AMJ  25.1581, 
which  will  contain  guidance  material 
harmonized  with  that  in  AC  25.1581-1. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  harmonize  the 
regulations  by  revising  §  25.1583(c)  to 
adopt  the  language  currently  in  JAR 
25.1583(c).  This  proposed  action  would 
codify  current  FAA  policy. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  imderlying 
safety  issue  in  the  same  manner.  It 
would  simply  codify  current  FAA 
policy  and  application  of  the 
regulations. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  and  may 
increase  the  level  of  safety  relative  to 
the  current  regulations. 
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What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  current  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
design  practices. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change. 
However,  since  the  proposed  change 
does  not  result  in  any  practical  changes 
in  requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  considers  that  current  FAA 
advisory  material  is  adequate.  The 
advisory  material  related  to  this 
regulation  will  be  fully  harmonized 
when  JAA  publishes  AMJ  25.1581. 

Change  4:  §  25.1583(f),  "Operating 
Limitations/Altitudes" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

As  discussed  previously,  §25.1583  {as 
well  as  JAR  25.1583)  currently  requires 
that  the  limitations  established  under 
§§  25.1501  through  25.1533  be  provided 
in  the  AFM.  To  enSure  safe  operation, 
any  limitations  established  for  the 
airplane  must  be  made  known  to  the 
flightcrew.  This  is  accomplished 
through  instrument  markings,  placards, 
and  the  information  provided  in  the 
AFM. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  current  text  of  14  CFR  25.1583(f) 
[amendment  25-72  (55  FR  29787,  July 
20,  1990)1  is: 

"25.1583    Operating  limitations. 

*  *   *  (f)  Altitudes.  The  altitude 
established  under  §25.1527." 

The  current  text  of  JAR  25.1583(f) 
(Change  14,  Orange  Paper  96/1)  is: 

"JAR  25.1583    Operating  limitations. 

*  *  *  (f)  Ambient  air  temperatures  and 
operating  altitudes.  The  extremes  of  the 
ambient  air  temperatures  and  operating 
altitudes  established  under  JAR  25.1527  and 


an  explanation  of  the  limiting  factors  must  be 
furnished." 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

Consistent  with  §  25.1527  (refer  to 
previous  discussion),  §  25.1583(f) 
requires  that  only  the  maximum  altitude 
portion  of  the  envirorunental  envelop  be 
established.  Consistent  with  JAR 
25.1527,  JAR  25.1583(f)  requires  that  the 
limitations  relative  to  both  the 
minimum  and  maximum  altitudes  and 
ambient  temperatures  be  established. 
Although  the  explicit  standards  are 
different,  there  are  no  differences  in 
their  application  or  means  of 
compliance.  The  FAA's  policy  of 
applying  §  25.1583(f)  is  consistent  with 
JAR  25.1583(f).  This  is  evidenced  by  the 
compliance  method  described  in  FAA 
AC  25.1581-1.  However,  the  FAA  must 
rely  on  the  general  provisions  of 
§  25.1501(a)  for  its  regulatory  basis. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Although  the  explicit  standards  are 
different,  there  are  no  differences  in  the 
means  of  compliance.  As  stated  above, 
the  FAA  relies  on  the  general  provisions 
of  §  25.1501(a)  and  the  guidance 
material  in  AC  25.1581-1  to  apply  the 
same  requirement. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  harmonize  the 
regiilations  by  revising  §  25.1583(f)  to 
adopt  the  language  ciurently  in  JAR 
25.1583(f).  This  proposed  action  would 
codify  current  FAA  policy. 

The  current  requirement  in  JAR 
25.1583(f)  for  an  explanation  of  the 
limiting  factors  would  not  be  included 
in  the  revised  §  25.1583(f).  however,  as 
this  does  not  represent  current  practice 
and  the  FAA  considers  it  unnecessary 
for  safety. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  underlying 
safety  issue  in  the  same  manner.  It 
would  simply  codify  current  FAA 
policy  and  application  of  the 
regulations. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  and  may 
increase  the  level  of  safety  relative  to 
the  current  regulations. 


What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  current  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
design  practices. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change. 
However,  since  the  proposed  change 
does  not  result  in  any  practical  changes 
in  requirements  or  practices,  there 
would  not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  considers  that  current  FAA 
advisory  material  is  adequate.  The 
advisory  material  related  to  this 
regulation  will  be  fully  harmonized 
when  JAA  publishes  AMJ  25.1581. 

Change  5:  §25.1585,  "Operating 
Procedures" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

The  primary  purpose  of  the  AFM  is  to 
provide  an  authoritative  and  approved 
source  of  information  that  is  considered 
necessary  for  safely  operating  the 
airplane.  Consistent  with  this  purpose, 
§  25.1585  requires  that  the  AFM  must 
provide  those  operating  procedures 
related  to  airworthiness  and  necessary 
for  safe  operation,  including  those 
procediu^s  that  may  be  unique  to  the 
specific  type  of  airpleine. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  ciirrent  text  of  14  CFR  25.1585'is: 

"§25.1585    Operating  procedures. 

(a)  Information  and  instructions  regarding 
the  peculiarities  of  normal  operations 
(including  starting  and  warming  the  engines, 
taxiing,  operation  of  wing  flaps,  landing  gear, 
and  the  automatic  pilot)  must  be  furnished, 
together  with  recommended  procedures  for — 

(1)  Engine  failure  (including  minimum 
speeds,  trim,  operation  of  the  remaining 
engines,  and  operation  of  flaps); 

(2)  Stopping  the  rotation  of  propellers  in 
flight; 

(3)  Restarting  turbine  engines  in  flight 
(including  the  effects  of  altitude): 
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(4)  Fire,  decompression,  and  similar 
emergencies; 

(5)  Ditching  [including  the  procedures 
based  on  the  requirements  of  §§  25.801 , 
25.807(d).  25.1411,  and  25.1415(a)  through 
(e)]; 

(6)  Use  of  ice  protection  equipment; 

(7)  Use  of  fuel  jettisoning  equipment, 
including  any  operating  precautions  relevant 
to  the  use  of  the  system: 

(8)  Operation  in  turbulence  for  turbine 
powered  airplanes  (including  recommended 
turbulence  penetration  airspeeds,  flight 
peculiarities,  and  special  control 
instructions); 

(9)  Restoring  a  deployed  thrust  reverser 
intended  for  ground  operation  only  to  the 
forward  thrust  position  in  flight  or 
continuing  flight  and  landing  with  the  thrust 
reverser  in  any  position  except  forward 
thrust:  and 

(10)  Disconnecting  the  battery  from  its 
charging  source,  if  compliance  is  shown  with 
§25.1353(c)(6)(ii)or(c)(6)(iii). 

(b)  Information  identifying  each  operating 
condition  in  which  the  fuel  system 
independence  prescribed  in  §  25.953  is 
necessary  for  safety  must  be  furnished, 
together  with  instructions  for  placing  the  fuel 
system  in  a  conflguration  used  to  show 
compliance  with  that  section. 

(c)  The  buffet  onset  envelopes,  determined 
under  §  25.251  must  be  furnished.  The  buffet 
onset  envelopes  presented  may  reflect  the 
center  of  gravity  at  which  the  airplane  is 
normally  loaded  during  cruise  if  corrections 
for  the  effect  of  different  center  of  gravity 
locations  are  furnished. 

(d)  Information  must  be  furnished  which 
indicates  that  when  the  fuel  quantity 
indicator  reads  "zero"  in  level  flight,  any  fuel 
remaining  in  the  fuel  tank  cannot  be  used 
safely  in  flight. 

(e)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank  must  be 
furnished." 

The  current  text  of  JAR  25.1585 
(Change  14,  Orange  Paper  96/1)  is: 

"JAR  25.1585  Operating  procedures. 

(a)  Information  and  instructions  regarding 
operating  procedures  must  be  furnished  [see 
ACJ  25.1585(a)]  in  substantial  accord  with 
the  categories  described  below — 

(1)  Emergency  procedures  which  are 
concerned  with  foreseeable  but  unusual 
situations  in  which  immediate  and  precise 
action  by  the  crew,  as  detailed  in  the 
recommended  procedures,  may  be  expected 
substantially  to  reduce  the  risk  of 
catastrophe. 

(2)  Other  procedures  peculiar  to  the 
particular  type  or  model  encountered  in 
connection  with  routine  operations  including 
malfunction  cases  and  failure  conditions, 
involving  the  use  of  special  systems  and/or 
the  alternative  use  of  regular  systems  not 
considered  as  emergency  procedures. 

(b)  Information  or  procedures  not  directly 
related  to  airworthiness  or  not  under  the 
control  of  the  crew,  must  not  be  included, 
nor  must  any  procedure  which  is  accepted  as 
basic  airmanship. 

(c)  The  buffet  onset  envelopes,  determined 
under  JAR  25.251  must  be  furnished.  The 
buffet  onset  envelopes  presented  may  reflect 


the  center  of  gravity  at  which  the  aeroplane 
is  normally  loaded  during  cruise  if 
corrections  for  the  effect  of  different  centre  of 
gravity  locations  are  furnished.  [See  ACJ 
25.1585(c).] 

(d)  Information  must  be  furnished  which 
indicates  that  when  the  fuel  quantity 
indicator  reads  "zero"  in  level  flight,  any  fuel 
remaining  in  the  fuel  tank  cannot  be  used 
safely  in  flight. 

(e)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank  must  be 
furnished." 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

There  are  two  differences  between  the 
standards.  First,  the  JAR  standard  does 
not  include  the  text  of  current 
§  25.1585(b),  which  requires  including 
information  in  the  AFM  concerning 
each  operating  condition  in  which  the 
fuel  system  independence  is  necessary 
for  safety,  and  instructions  for  placing 
the  rule  system  in  a  configuration  used 
to  show  compliance  with  §  25.953 
("Fuel  system  independence").  Lack  of 
such  information  may  compromise  the 
intent  of  the  rules  regarding  fuel  system 
independence.  On  this  specific  issue, 
the  part  25  standard  is  "more  stringent" 
than  the  JAR  standard.  (As  discussed 
later,  the  JAA  intends  to  revise  JAR 
25.1565  to  add  this  requirement.) 

Second,  the  text  of  JAR  25.1585(a)  and 
(b)  essentially  "updates"  the 
requirements  of  §  25.1585(a)  to  better 
reflect  current  policy,  practices,  and 
interpretations. 

These  differences  do  not  necessarily 
entail  any  substantial  differences  in  the 
technical  requirements  for  including 
procedural  information  in  the  AFM.  If 
differences  in  practice  have  arisen,  they 
may  have  resulted  more  from 
differences  in  the  means  of  compliance 
(and  interpretation).  Harmonizing  the 
relevant  guidance  material  (i.e.,  FAA's 
AC  25.1581-1  and  JAA's  soon-to-be 
published  AMJ  25.1581)  will  reduce  the 
potential  for  such  differences  in  the 
futiu^. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

As  one  means  to  demonstrate 
compliance  with  §  25.1585,  applicants 
have  relied  on  the  guidance  material 
related  to  the  operating  procedures 
section  of  the  AFTvl  that  is  contained  in 
AC  25.1581-1.  The  JAA  has  provided 
relevant  guidance  in  ACJ's  25.1585(a), 
25.1585(c),  and  25.251(e).  Although 
there  are  differences  between  the  texts 
of  the  FAA  AC  and  the  JAA  ACJ's.  both 
authorities  agree  that  the  FAA  AC 
represents  a  harmonized  text.  The  JAA 
is  currently  in  the  process  of  revising  its 
guidance  and  will  soon  publish  a  new 


AMJ  25.1581,  which  will  be  harmonized 
with  the  FAA's  AC  25.1581-1. 

What  Is  the  Proposed  Action? 

This  action  would  revise  §  25.1585  to 
incorporate  the  text  of  JAR  25.1585.  The 
ciurent  text  of  §  25.1585(b)  would  be 
retained,  but  it  would  be  redesignated  as 
§  25.1585(c).  [The  JAA  intends  to  revise 
JAR  25.1585  to  incorporate  these  same 
requirements,  and  will  designate  them 
as  JAR  25.1585(c).]  The  incorporated 
text  would  be  revised  editorially  to 
simplify  it  and  make  it  better  reflect 
current  practices.  (The  JAA  intends  to 
make  these  same  editorial  revisions  to 
JAR  25.1585.) 

Although  the  text  of  the  current 
§  25.1585(a)  could  be  considered  "more 
stringent"  because  it  is  more  specific 
than  the  JAR  as  to  the  procediu-es  that 
must  be  fiimished  in  the  AFM,  it  is 
considered  outdated  and  not  completely 
consistent  with  current  practices. 
Additionally,  some  of  the  mandated 
procedures  are  no  longer  appropriate 
and  other  important  procedures  are  not 
included.  The  proposed  standard  would 
provide  a  better  description  of  what 
types  of  procedures  are  required  to  be  in 
the  AFM,  the  specifics  of  which  will 
depend  on  the  particular  design 
developed  by  the  applicant  (i.e.,  a 
performance-based  requirement). 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  underlying 
safety  issue  in  the  same  manner  by 
requiring  information  and  procedures 
necessary  for  airworthiness  and 
operational  safety  to  be  furnished  in  the 
AFM. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  and  may 
increase  the  level  of  safety  relative  to 
the  current  regulations. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Industry  Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  current  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  did  not  consider  any  option 
other  than  harmonizing  this  item  with 
the  JAR.  The  JAR  25.1585(a)  standard  is 
considered  to  be  closer  to  current 
practices  than  the  manner  in  which 
§  25.1585(a)  is  actually  applied.  The 
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FAA  considers  the  proposed  action  to 
be  the  most  appropriate  way  to  fulfill 
harmonization  goals  while  maintaining 
safety  and  without  affecting  current 
industry  design  practices. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change. 
However,  since  the  proposed  change 
does  not  resxilt  in  any  practical  changes 
in  requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  considers  that  current  FAA 
advisory  material  is  adequate.  The 
advisory  material  related  to  this 
regulation  will  be  fully  harmonized 
when  JAA  pubhshes  AMJ  25.1581. 

Change  6:  §25.1587,  "Performance 
Information" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

The  primary  purpose  of  the  AFM  is  to 
provide  an  authoritative  and  approved 
source  of  information  considered 
necessary  for  safely  operating  the 
airplane.  Consistent  with  this  purpose, 
§  25.1587  requires  that  performance 
information  related  to  airworthiness  and 
necessary  for  safe  operation  must  be 
provided  in  the  AFM. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

The  current  text  of  14  CFR  25.1587 
[amendment  25-72  {55  FR  29787,  July 
20.  1990)1  is: 

"§25.1587    Performance  information. 

(a)  Each  Airplane  Flight  Manual  must 
contain  information  to  permit  conversion  of 
the  indicated  temperature  to  free  air 
temperature  if  other  than  a  free  air 
temperature  indicator  is  used  to  Comply  with 
the  requirements  of  §  25.1303(a)(1). 

(b)  Each  Airplane  Flight  Manual  must 
contain  the  performance  information 
computed  under  the  applicable  provisions  of 
this  part  for  the  weights,  altitudes, 
temperatures,  wind  components,  and  runway 
gradients,  as  applicable  within  the 
operational  limits  of  the  airplane,  and  must 
contain  the  following: 

(1)  The  conditions  under  which  the 
performance  information  was  obtained, 
including  the  speeds  associated  with  the 
performance  information. 

(2)  Vs  determined  in  accordance  with 
§25.103. 

(3)  The  following  performance  information 
(determined  by  extrapolation  and  computed 
for  the  range  of  weights  between  the 
maximum  landing  and  maximum  takeoff 
weights): 

(i)  Climb  in  the  landing  configuration. 


(ii)  Climb  in  the  approach  configuration, 
(iii)  Landing  distance. 

(4)  Procedures  established  under 

§  25.101(f).  (g)  and  (h)  that  are  related  to  the 
limitations  and  information  required  by 
§  25.1533  and  by  this  paragraph.  These 
procedures  must  be  in  the  form  of  guidance 
material,  including  any  relevant  limitations 
or  information. 

(5)  An  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics  of  the  airplane." 

The  current  text  of  JAR  25.1587 
(Change  14,  Orange  Paper  96/1)  is: 

"JAR  25.1587    Performance  information. 

"(a)  Not  required  for  JAR-25. 

(b)  Each  aeroplane  Flight  Manual  must 
contain  the  performance  information 
computed  under  the  applicable  provisions  of 
this  IAR-25  (including  JAR  25.115,  25.123, 
and  25.125  for  the  weights,  altitudes, 
temperatures,  wind  components,  and  runway 
gradients,  as  applicable)  within  the 
operational  limits  of  the  aeroplane,  and  must 
contain  the  following: 

(1)  The  condition  of  power,  configuration, 
speeds  and  the  procedures  for  handling  the 
aeroplane  and  any  system  having  a 
significant  effect  on  performance  upon  which 
the  performance  graphs  are  based  must  be 
stated  in  each  case.  (See  AC)  25.1587(b)(1).) 

(2)  Not  required  for  JAR-25  as  this  sub- 
paragraph is  covered  by  the  opening  sentence 
of  sub-paragraph  (b). 

(3)  the  following  gross  performance 
information  (determined  by  extrapolation 
and  computed  for  the  range  of  weights 
between  the  maximum  landing  weight  and 
maximum  takeoff  weight)  must  be  provided. 

(i)  Climb  in  the  landing  configuration, 
(ii)  Climb  in  the  approach  configuration, 
(iii)  Landing  distance. 

(4)  Procedures  established  under  §  25.101 
(f)  and  (g)  that  are  related  to  the  limitations 
and  information  required  by  JAR  25.1533  and 
by  this  paragraph  must  be  stated  in  the  form 
of  guidance  material,  including  any  relevant 
limitation  or  information. 

(5)  An  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics  of  the  aeroplane. 

(6)  Corrections  to  indicated  values  of 
airspeed,  altitude  and  outside  air 
temperature. 

(7)  An  explanation  of  operational  landing 
runway  length  factors  included  in  the 
presentation  of  the  landing  distance,  if 
appropriate.  (See  ACJ  25.1587(b)(7).)" 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

There  are  several  differences  between 
the  standards: 

•  Part  25  does  not  include  the  text  of 
JAR  25.1587(b)(6)  or  (7). 

•  The  JAR  does  not  include  the  text 
of  §  25.1587(a)  and  (b)(2). 

•  The  JAR  contains  some  wording 
differences  in  the  text  that  better  reflect 
current  interpretations  and  practices. 

These  differences  do  not  necessarily 
entail  any  substantial  differences  in 


technical  requirements  for  including 
performance  information  in  the  AFM.  If 
differences  in  practice  have  arisen,  they 
would  have  resulted  more  from 
differences  in  the  means  of  compliance 
(and  interpretation).  Harmonizing  the 
relevant  guidance  material  (i.e.,  FAA's 
AC  25.1581-1  and  JAA's  soon-to-be- 
published  AMJ  25.1581)  will  reduce  the 
potential  for  such  differences  in  the 
future. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

As  one  means  to  demonstrate 
compliance  with  §  25.1585,  applicants 
have  relied  on  the  guidance  material 
related  to  the  operating  procedures 
section  of  the  AFM  that  is  contained  in 
AC  25.1581-1.  The  JAA  has  provided 
relevant  guidance  in  ACJ's  25.1587(b)(1) 
and  ACJ  25.1587(b)(7).  Although  there 
are  differences  between  the  texts  of  the 
FAA  AC  and  the  JAA  ACJ's,  both 
authorities  agree  that  the  FAA  AC 
represents  a  harmonized  text.  The  JAA 
is  currently  in  the  process  of  revising  its 
guidance  and  will  soon  publish  a  new 
AMJ  25.1581,  which  will  be  harmonized 
with  the  FAA's  AC  25.158-1. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  harmonize  the 
regulations  by  revising  §  25.1587  to 
adopt  portions  of  the  text  of  JAR 
25.1587.  This  proposed  action  would 
codify  current  FAA  policy. 

In  general,  where  the  standards  are 
different,  the  JAR  standard  properly 
reflects  current  practices  and  is 
proposed  as  the  harmonized  standard. 
In  areas  where  there  is  a  requirement  in 
one  standard  that  does  not  appear  in  the 
other  standard,  that  requirement  has 
been  carried  over  into  the  proposed 
harmonized  standard.  Some  minor  non- 
substantive editorial  changes  also  would 
be  included  in  the  proposed  standard. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  underlying 
safety  issue  in  the  same  manner  by 
requiring  performance  information 
necessary  for  airworthiness  and 
operational  safety  to  be  furnished  in  the 
AFM. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  and  man 
increase  the  level  of  safety  relative  to 
the  current  regulations. 
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What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  current  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
design  practices. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change. 
However,  since  the  proposed  change 
does  not  result  in  any  practical  changes 
in  requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  considers  that  current  FAA 
advisory  material  is  adequate.  The 
advisory  material  related  to  this 
regulation  will  be  fully  harmonized 
when  JAA  publishes  AMJ  25.1581. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  as  amended  requires  agencies  to 
analyze  the  economic  effect  of 
regulatory  changes  on  small  entities. 
Third,  0MB  directs  agencies  to  assess 
the  effect  of  regulatory  changes  on 
international  trade.  And  fourth,  the 
Unfunded  Msmdates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  annually  (adjusted  for 
inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposal  has 
benefits,  but  no  more  than  minimal 
costs,  and  that  is  not  a  "a  significant 


regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  This  proposal 
would  not  have  a  significant  economic 
impact  on  a  substantied  number  of  small 
entities,  reduces  barriers  to  international 
trade,  and  imposes  no  unfunded 
mandates  on  state,  local,  or  tribal 
govenmients,  or  the  private  sector. 

Because  there  are  no  more  than 
minimal  costs  associated  with  this 
proposal,  it  does  not  warrant  the 
preparation  of  a  full  economic 
evaluation  for  placement  in  the  docket. 
The  basis  of  this  statement  and  for  the 
above  determinations  is  summarized  in 
this  section  of  the  preamble.  The  FAA 
requests  conunents  with  supporting 
documentation  in  regard  to  the 
conclusions  contained  in  this  section. 

Currently,  airplane  manufacturers 
must  satisfy  both  the  requirements  of  14 
CFR  part  25  standards  and  the  European 
JAR  certification  standards  to  market 
transport  category  aircraft  in  both  the 
United  States  and  Eiu-ope.  Meeting  two 
sets  of  certification  requirements  raises 
the  cost  of  developing  a  new  transport 
category  airplane  often  with  no  increase 
in  safety.  In  the  itnerest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  aircraft  manufactiu-ers 
have  been  working  to  create  to  the 
maximum  possible  extent  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe. 
These  efforts  are  referred  to  as 
harmonization. 

In  this  notice,  the  FAA  proposes  to 
amend  six  sections  of  the  regulations 
concerning  transport  category  airplane 
operating  limitations  and  the  content  of 
airplane  flight  manuals  (AFM).  The  six 
proposed  changes  are  described 
separately  below. 

Change  1:  New  §  25.1516,  "Other  Speed 
Limitations" 

U.S.  manufacturers  of  part  25 
airplanes  comply  now  wdth  §  25.1501 
through  the  advice  of  FAA  Advisory 
Circular  (AC)  25.1581-1.  They  also 
would  comply  with  the  proposed  new 
§  25.1516,  which  would  be  harmonized 
to  existing  JAR  25X1516,  because 
§  25.1501  encompasses  the  requirements 
of  the  proposed  new  FAA  rule. 

The  FAA  expects  that  the  result  of 
this  proposed  harmonization  action  will 
be  that  compliance  with  either  §  25,1516 
or  JAR  25X1516  will  mean  compliance 
with  the  other.  Further,  because 
proposed  new  JAA  advisory  material 
would  be  harmonized  to  FAA  AC 
25.1581-1,  U.S.  manufact\u«rs  would 
not  need  to  change  the  means  through 
which  they  comply  with  these 
harmonized  rules. 


Change  2:  §  25.1527.  "Maximum 
Operating  Altitude" 

U.S.  manufacturers  of  part  25 
airplanes  comply  now  with  §  25.1501 
through  the  advice  of  FAA  AC  25.1581- 
1.  They  also  would  comply  with  the 
proposed  amendment  of  §25. 1527  to 
harmonize  to  JAR  25.1527,  because 
§  25.1501  encompasses  the  requirements 
of  §  25.1527  as  it  is  proposed  to  be 
amended. 

The  FAA  expects  that  the  result  of 
this  proposed  harmonization  action  will 
be  that  compliance  with  either  §  25.1527 
or  JAR  25.1527  will  mean  compliance 
with  the  other.  Further,  because 
proposed  new  JAA  advisory  material 
would  be  harmonized  to  FAA  AC 
25.1581-1,  U.S.  manufacturers  would 
not  need  to  change  the  means  through 
which  they  comply  with  these 
harmonized  rules. 

Change  3:  §  25.1583(c),  "Operating 
Limitations/Weight  and  Loading 
Distribution" 

U.S.  manufacturers  of  part  25 
airplanes  comply  now  with  §  25.1501 
through  the  advice  of  FAA  Advisory 
Qrcular  25.1581-1.  They  also  would 
comply  with  the  proposed  amendment 
of  §  25.1583(c)  that  would  harmonize  it 
to  the  existing  JAR  25.1583(c),  because 
§  25.1501  encompasses  §  25.1583(c)  as  it 
is  proposed  to  be  amended. 

This  change  would  amend 
§  25.1583(c)  to  eliminate  its  inclusion  of 
direct  references  to  §  25.25  and  to 
§  25.27  and  its  concomitant  omission  of 
a  direct  reference  to  §  25.23.  By 
amending  §  25.1583(c)  so  that  it  refers 
directly  to  §  25.1519,  which  includes 
references  to  these  three  sections,  they — 
§  25.25,  §  25.27,  and  §  25.23— would  be 
incorporated  into  the  scope  of  §  25.1583. 
Thus,  all  three  sections  would  be 
referenced  indirectly  by  §  25.1583(c) 
through  its  reference  to  §  25.1519. 

The  FAA  expects  that  the  result  of 
this  proposed  harmonization  action  will 
be  that  compliance  with  either 
§  25.1583(c)  or  JAR  25.1583(c)  will 
mean  compliance  with  the  other. 
Further,  because  proposed  new  JAA 
advisory  material  would  be  harmonized 
to  FAA  AC  25.1581-1,  U.S. 
manufacturers  would  not  need  to 
change  the  means  through  which  they 
comply  with  these  harmonized  rules. 

Change  4:  §  25.1583(f),  "Operating 
Limitations/ Altitudes" 

U.S.  manufactiu-ers  of  part  25 
airplanes  comply  now  vdth  §  25.1501 
through  the  advice  of  FAA  AC  25.1581- 
1.  They  also  would  comply  with  this 
proposed  amendment  that  would 
hairmonize  §  25.1583(f)  to  the  existing 
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JAR  25.1583(f),  because  §  25.1501 
encompasses  the  reqtiirements  of 
§  25.1583(f)  as  it  is  proposed  to  be 
amended. 

The  FAA  expects  the  result  of  this 
proposed  harmonization  action  will  be 
that  compliance  with  either  §  25.1583(f) 
or  JAR  25.1583(f)  will  mean  compliance 
with  the  other.  Further,  because 
proposed  new  JAA  advisory  material 
woiild  be  hannonized  to  FAA  AC 
25.1581-1,  U.S.  manufacturers  would 
not  need  to  change  the  means  through 
which  they  comply  with  these 
harmonized  rules. 

Change  5:  §  25.1585.  "Operating 
Procedures" 

U.S.  manufacturers  of  part  25 
airplanes  comply  now  with  §  25.1585 
which  encompasses  and  exceeds  the 
scope  of  existing  JAR  25.1585.  They  also 
would  comply  with  the  proposed 
amendment  to  harmonize  §  25.1585  to 
JAR  25.1585. 

The  part  25  requirement  would  be 
harmonized  to  the  JAR  because,  with 
one  exception,  the  content  of  the  JAA 
rule  better  presents  FAA's  current 
policy,  practices,  and  interpretations 
than  does  the  content  of  the  FAA  rule. 
The  single  exception  is  the  omission  in 
JAR  25.1585  of  an  equivalent  to 
§  25.1585(b).  This  paragraph  requires 
information  and  instructions  to  be 
furnished  toward  compliance  with 
§  25.953.  The  hannonized  FAA/JAA 
standard  would  maintain  this  FAA 
requirement.  Harmonization  of  related 
advisory  material  would  be  complete 
when  JAA  advisory  material  is 
hannonized  to  existing  FAA  advisory 
material. 

The  FAA  expects  that  the  result  of 
this  proposed  harmonization  action  will 
be  that  compliance  with  either  §  25.1585 
or  JAR  25.1585  will  mean  compliance 
with  the  other.  Further,  no  reduction  in 
the  level  of  safety  would  result  from  this 
action.  Neither  the  proposed 
harmonization  of  the  rules,  nor  the 
harmonization  of  proposed  associated 
JAA  advisory  material  to  the  FAA 
advisory  material  would  present  U.S. 
manufacturers  with  any  practical 
change  in  their  procedures. 

Change  6:  §  25.1587,  "Performance 
Information" 

U.S.  manufacturers  of  part  25 
airplanes  comply  now  separately  with 
existing  §  25.1587  and  JAR  25.1587, 
which  differ  in  some  particulars.  This 
action  would  result  in  a  harmonized 
FAA/JAA  standard  such  that 
manufacturers'  compUance  with  either 
rule  would  mean  compliance  with  the 
other. 


The  harmonized  standard  would 
incorporate  the  requirements  of 
§  25.1587(a)  and  of  §  25.1587(b)(2), 
which  now  are  lacking  in  the  JAR.  It 
also  would  incorporate  the  requirements 
of  JAR  25.1587(b)(6)  and  of  JAR 
25.1587(b)(7),  which  now  are  lacking  in 
part  25.  Some  minor  non-substantive 
editorial  changes  also  would  be 
included  in  the  proposed  harmonized 
standard.  Harmonization  of  related 
advisory  material  would  be  complete 
when  JAA  advisory  material  is 
harmonized  to  existing  FAA  advisory 
material. 

The  FAA  expects  that  the  result  of 
this  proposed  harmonization  action 
would  be  that  compliance  with  either 
§  25.1587  or  JAR  25.1587  will  mean 
compliance  with  the  other.  Neither  the 
proposed  harmonization  of  the  rules, 
nor  the  harmonization  of  proposed 
associated  JAA  advisory  material  to  the 
FAA  advisory  material  would  present 
U.S.  manufact\irers  with  any  practical 
change  in  their  procediires. 

Benefits  and  Costs  of  Proposed  Changes 

The  effect  of  these  proposed 
regulatory  changes  would  be  to  improve 
the  codification  of  current  certification 
practice  and  no  consequent  substantive 
change  either  in  practice  or  in  costs  of 
compliance  would  result.  Thus,  the 
FAA  anticipates  that  minimal  additional 
costs  would  be  associated  with 
compliance  to  this  rule. 

The  FAA  expects  that  these  proposed 
changes  would  result  in  benefits  in  the 
form  of  cost  savings  received  by  affected 
manufacturers  because  they  would  be 
able  to  effect  compliance  with  both  part 
25  and  JAR  requirements  in  a  simpler 
and  more  direct  fashion.  Further,  the 
FAA  expects  that  the  existing  level  of 
safety  will  be  maintained. 

The  FAA  has  not  attempted  to 
quantify  the  benefits  from  cost  savings 
that  may  accrue  because  of  this  rule 
beyond  noting  that  while  the  savings 
from  this  rule  may  be  small,  they  are 
part  of  a  potentially  large  savings  from 
the  harmonization  program.  The  FAA 
concludes  that,  because  there  is 
agreement  among  potentially  affected 
airplane  manufacturers  that  no  costs 
and  no  more  than  minimal  savings  will 
result,  further  analysis  is  not  required. 
The  FAA  requests  that  those  who 
believe  this  action  would  result  in  a  cost 
increase  provide  to  the  Docket  their 
basis  for  such  a  belief. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  of  1980  as  amended,  establishes 
as  a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 


the  objective  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  sale 
of  the  business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  impact  on  a 
substemtial  number  of  small  entities.  If 
the  determination  is  that  the  rule  will, 
the  Agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  shoidd  be  clear. 

The  FAA  believes  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
for  two  reasons:  First,  the  net  economic 
effect  of  the  proposed  rule,  is  minimal 
reduction  of  regulatory  cost.  Second,  all 
United  States  transport-aircraft  category 
manufacturers  exceed  the  Small 
Business  Administration  small-entry 
criteria  of  1 ,500  employees  for  aircraft 
manufactiu-ers.  United  States  part  25 
airplane  manufacturers  include:  Boeing, 
Cessna  Aircraft,  Gulfstream  Aerospace, 
Learjet  (owned  by  Bombardier), 
Lockheed  Martin,  McDonnell  Douglas  (a 
wholly  owned  subsidiary  of  The  Boeing 
Company),  Raytheon  Aircraft,  and 
Sabreliner  Corporation.  Based  on  these 
two  reasons,  the  FAA  certifies  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  In  addition, 
consistent  with  the  Administration's 
belief  in  the  general  superiority  and 
desirability  of  free  trade,  it  is  the  policy 
of  the  Administration  to  remove  or 
diminish  to  the  extent  feasible,  barriers 
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to  international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  that  statute  and 
policy,  the  FAA  has  assessed  the 
potential  effects  of  these  six  proposed 
harmonization  actions  and  has 
determined  that  they  would  reduce 
trade  baniers  by  eliminating  the 
differences  between  FAA  and  JAA 
regulations. 

Unfunded  Mandates  Reform  Act 

Titie  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1532-1538,  enacted  as 
Public  Law  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rile  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Because  this  proposed  rule 
does  not  contain  a  Federal,  another 
governmental,  or  because  this  proposed 
rule  does  not  contain  a  Federal,  another 
governmental  or  a  private  sector 
mandate  that  exceeds  $100  million  in 
any  year,  the  assessment  requirements 
of  the  Act  do  not  apply.  Private  sector 
mandate  that  exceeds  $100  million  in 
any  year,  the  assessment  requirements 
of  the  Act  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  and  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  tl  3  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  nUe. 


International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  pohcy  to 
comply  with  International  Civil 
Aviation  organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  proposed 
regulation. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordemce  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
proposed  nUemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (43  U.S.C. 
6362),  and  FAA  order  1053.1.  It  has 
been  determined  that  it  is  not  a  major 
regulatory  action  luider  the  provisions 
of  the  EPCA. 

Regulations  Affecting  Intmstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Tide  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differenUy  to  intrastate  operations 
in  Alaska. 

Plain  Language 

In  response  to  the  Jxme  1,  1998, 
Presidential  memorandimi  regarding  the 
issue  of  plain  language,  the  FAA  re- 
exanuned  the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 


document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandimi  and  the  plain  language 
initiative  at  http:// 
www .  plainlanguage.gov . 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements,  Safety, 
Transportation. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  and  44704. 

2.  Add  new  §  25.1516  to  read  as 
follows: 

§25.1516    Other  speed  HmKations. 

Any  other  limitation  associated  with 
speed  must  be  established. 

3.  Revise  §  25.1527  to  read  as  follows: 

§  25.1 527    Maximum  operating  attitude. 

The  extremes  of  the  ambient  air 
temperature  and  operating  altitude  for 
which  operation  is  allowed,  as  limited 
by  flight,  structiual,  powerplant, 
functional,  or  equipment  characteristics, 
must  be  established. 
•    4.  Amend  §  25.1583  by  revising 
paragraphs  (c)  and  (f)  to  read  as  follows: 

§25.1583    Operating  limitations. 

***** 

(C)  Weight  and  loading  distribution. 
The  weight  and  center  of  gravity 
limitations  established  imder  §  25.1519 
must  be  furnished  in  the  airplane  Flight 
Manual.  All  of  the  following 
information,  including  the  weight 
distribution  limitations  established 
§  25.1519,  must  be  presented  either  in 
the  Airplane  Flight  Manual  or  in  a 
separate  weight  and  balance  control  and 
loading  docimient  that  is  incorporated 
by  reference  in  the  Airplane  Flight 
Manual; 

(1)  The  condition  of  the  airplane  and 
the  items  included  in  the  empty  weight 
as  defined  in  accordance  with  §  25.29.^ 

(2)  Loading  instructions  necessary  to 
ensure  loading  of  the  airplane  within 
the  weight  and  center  of  gravity  limits, 
and  to  maintain  the  loading  within 
these  limits  in  flight. 
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(3)  If  certification  for  more  than  one 
center  of  gravity  range  is  requested,  the 
appropriate  limitations,  with  regard  to 
weight  and  loading  procedures,  for  each 
separate  center  of  gravity  range. 
»        *        *        *        * 

(f)  Ambient  air  temperatures  and 
operating  altitudes.  The  extremes  of  the 
ambient  air  temperatures  and  operating 
altitudes  established  under  §  25.1527 
must  be  furnished. 
***** 

5.  Revise  §  25.1585  to  read  as  follows: 

§25.1585    Operating  procedures. 

(a)  Operating  procedures  must  be 
furnished  for — 

(1)  Normal  procedures  peculiar  to  the 
particular  type  or  model  encountered  in 
connection  with  routine  operations; 

(2)  Non-normal  procedures  for 
malfunction  cases  and  failure 
conditions  involving  the  use  of  special 
systems  or  the  alternative  use  of  regular 
systems;  and 

(3)  Emergency  procedujes  for 
foreseeable  but  unusual  situations  in 
which  immediate  and  precise  action  by 
the  crew  may  be  expected  to 
substantially  reduce  the  risk  of 
catastrophe. 

(b)  Information  or  procedures  not 
directly  related  to  airworthiness  or  not 
under  the  control  of  the  crew,  must  not 
be  included,  nor  must  any  procedure 
that  is  accepted  as  basic  airmanship. 

(c)  Information  identifying  each 
operating  condition  in  which  the  fuel 
system  independence  prescribed  in 

§  25.953  is  necessary  for  safety  must  be 
furnished,  together  with  instructions  for 


placing  the  fuel  system  in  a 
configuration  used  to  show  compliance 
with  that  section. 

(d)  The  buffet  onset  envelopes, 
determined  under  §  25.251  must  be 
furnished.  The  buffet  onset  envelopes 
presented  may  reflect  the  center  of 
gravity  at  which  the  airplane  is 
normally  loaded  during  cruise  if 
corrections  for  the  effect  of  different 
center  of  gravity  locations  are  furnished. 

(e)  Information  must  be  furnished  that 
indicates  that  when  the  fuel  quantity 
indicator  reads  "zero"  in  level  flight, 
any  fuel  remaining  in  the  fuel  tank 
cannot  be  used  safely  in  flight. 

(f)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank  must  be 
furnished. 

6.  Revise  §  25.1587  to  read  as  follows: 

§  25.1 587    Performance  information. 

(a)  Each  Airplane  Flight  Manual  must 
contain  information  to  permit 
conversion  of  the  indicated  temperature 
to  free  air  temperatiue  if  other  than  a 
free  air  temperature  indicator  is  used  to 
comply  with  the  requirements  of 

§  25.1303(a)(1). 

(b)  Each  Airplane  Flight  Manual  must 
contain  the  performance  information 
computed  under  the  applicable 
provisions  of  this  part  (including 

§§  25.115,  25,123,  and  25,125  for  the 
weights,  altitudes,  temperatures,  wind 
components,  and  runway  gradients,  as 
applicable)  within  the  operational  limits 
of  the  airplane,  and  must  contain  the 
following: 

(1)  In  each  case,  the  conditions  of 
power,  configuration,  £md  speeds,  and 


the  procedures  for  handling  the  airplane 
and  any  system  having  a  significant 
effect  on  the  performance  information. 

(2)  Vs  determined  in  accordance  with 
§25.103. 

(3)  The  following  performance 
information  (determined  by 
extrapolation  and  computed  for  the 
range  of  weights  between  the  maximum 
landing  weight  and  the  maximum 
takeoff  weight): 

(i)  Climb  in  the  landing  configuration, 
(ii)  Climb  in  the  approach 
configuration. 

(iii)  Landing  distance. 

(4)  Procedures  established  under 

§  25.101  (f)  and  (g)  that  are  related  to  the 
limitations  and  information  required  by 
§  25.1533  and  by  this  paragraph  in  the 
form  of  guidance  material,  including 
any  relevant  limitations  or  information. 

(5)  Any  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics  of  the  airplane. 

(6)  Corrections  to  indicated  values  of 
airspeed,  altitude,  and  outside  air 
temperature. 

(7)  An  explanation  of  operational 
landing  runway  length  factors  included 
in  the  presentation  of  the  landing 
distance,  if  appropriate. 

Issued  in  Renton,  Washington,  on 
December  4,  2000. 
John }.  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-31926  Filed  12-15-00;  8:45  am] 
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13177 76558 

13178 76913 

13179 77487 

13180 77493 

Administrative  Orders: 

Presidential  Determinations: 

No.  2001-04 78895 

5  CFR 

213 78077 

315 78077 

531 75153 

1315 78403 

7  CFR 

2 77755 

59 75464 

246 77245,77769 

723 78405 

773 76115 

774 76115 

929 78079 

984 78081 

1464 78405 

1792 76915 

Proposed  Rules: 

Ch.  1 78994 

15 76115 

15b 76115 

301 76582 

319 75187 

Ch.  VIII 78994 

930..... 77323 

1000 76832.  77837 

1001 76832.  77837 

1005 76832,  77837 

1006 76832,  77837 


8  CFR 

Proposed  Rules: 

208 76121,76588 

9CFR 

78 75581 

93 78897 

94 77771 

Proposed  Rules: 

1 75635 

381 75187 

424 75187 

10  CFR 

30 79162 

31 79162 

32 79162 

50 77773 

72 75869,  76896 

440 77210 

Propoeed  Rules: 

4 76480 

72 75869,  76899 

50 76178 

430 75196 

1040 76480 

11  CFR 

100 76138 

109 76138 

110 76138 


12  CFR 

3 

8 

14 

19 


75856 

75859 

75822 

77250 

208 75822.  75856 

225 75856 

325 75856 

331 78899 

343 75822 

506 78900 

509 78900 

536 75822 

560 78900 

Propoeed  Rules: 

3 76180 

5 75870,  75872 

8 75196 

9 75872 

203 78656 

208 76180 
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225 :... 76180 

325 76180 

567 76180 

584 77528 

907 78994 

908 78994 

13  CFR 

Proposed  Rutes: 

112 76480 

117 76480 

121 76184 

14  CFR 

25 76147,  77252 

39 75582,  75585.  75588, 

75590,  75592,  75595,  75597, 
75599,  75601 ,  75603,  75605, 
75608,  75610,  75611,  75613, 
75615,  75617,  75618,  75620, 
75624,  75625,  76149,  77259, 
77261,  77263,  77774,  77776, 
77778,  77780,  77782,  77783, 
77785,  78083,  78902,  78905, 
78913 

71 76150,  77282,  77497, 

77811 

73 76151,  78915 

95 78916 

97 78085,  78086,  78089 

Proposed  Rules: 

25 79278,79294 

39 75198,  75877,  75879, 

75881,  75883,  75887,  76185, 

76187,  76950.  76953,  77528, 

77530,  78122 

73 79013 

91 79284 

1250 76460 

1251 76460 

1252 76460 

15  CFR 

736 76561 

744 76561 

801 77282,77812 

806 78919,78920 

902 77450 

930 77124 

Proposed  Rules: 

8 76460 

8b 76460 

20 76460 

16  CFR 

0 78407 

23 78738 

300 75154 

303 75154 

17  CFR 

1 77962,  77993 

3 77993 

4 77993 

5 77962 

15 77962 

35 78030 

36 77962 

37 77962 

38 77962 

39 78020 

100.. 77962 

140 77993 

155 77993 

166 77993 

170 „ 77962 


180 77962 

210 76012 

240 75414,  75439,  76012 

242 76562 

270 76189 

Proposed  Rules: 

32 77838 

18  CFR 

11 76916 

33 76009 

284 75628,  77285 

Proposed  Rules: 

1302 76460 

1307 76460 

1309 76460 

19  CFR 

12 77813 

113 77813 

132 77816 

162 78091 

163 77813,77816 

171 78091 

178 77813,  78091 

Proposed  Rules: 

24 78430 

21  CFR 

16 76096 

73 75158 

101 76096 

115 76096 

179 76096 

510 76924 

514 76924 

556 76930 

558 :.76924 

660 77497 

876 76930 

Proposed  Rutos: 

101 75887 

660 77532 

1271 77838 

1308 77328 

22  CFR 

22 78094 

42 78094,78095 

Proposed  Rules: 

141 76460 

142 .....76460 

143 76460 

209 76460 

217 76460 

218 76460 

23  CFR 

655 78923 

Proposed  Rules: 

945 77534 

24  CFR 

5 77230 

200 77230 

Proposed  Rules: 

30 76520 

25  CFR 

20 76563 

1000 78688 

Proposed  Rules: 

580 75888 

26  CFR 

1 76932 


31 76152,77818 

301 78409 

602 77818 

Proposed  Rules: 

1 76194,79015 

31 76194 

301 79015 

602 79015 

27  CFR 

4 78095 

9 78097 

28  CFR 

0 78413 

16 75158,75159 

Proposed  Rules: 

16 75201 

42 76460 

29  CFR 

1625 77438 

1910 76563 

4006 75160,  77429 

4007 75160.77429 

4011 75164 

4022 75164,  78414 

4044 75165,  78414 

Proposed  Rules: 

31 76460 

32 76460 

1910 76598 

30  CFR 

42 77292 

47 77292 

56 77292 

57 77292 

77 77292 

250 76933 

920 78416 

Proposed  Rules: 

203 78431 

256 78432 

938 76954 

948 75889 

31  CFR 

Oh.  V 75629 

1 76009 

29 77500 

32  CFR 

Proposed  Rules: 

311 75897 

33  CFR 

100 76153,  77512,  77513 

117 76154,76935 

Proposed  Rules: 

97 75201 

117 76956 

165 76195,77839 

34  CFR 

373 77432 

36  CFR 

800 77698 

Proposed  Rules: 

7 79024 

18 77538 

37  CFR 

1 76756,  78958 


201 77292 

253 75167 

Proposed  Rules: 

201 77330,  78434 

38  CFR 

1 76937 

Proposed  Rules: 

18 76460 

36 76957 

39  CFR 

20 76154,  77076,  77302 

111 75167,  75863,  77515, 

78538 
Proposed  Rules: 

111 75210 

40  CFR 

9 76708 

52 76567,  76938,  77307, 

77308,  78100,  78416,  78418, 

78961 ,  78974 

60 75338,  76350,  76378, 

78268 

61 78268 

63 ; 76941 ,  78268 

65 78268 

70 78102 

81 77308 

82 78977 

141 76708 

142 76708 

180 75168,  75174,  76169, 

76171,  78104 

300 75179,76945 

799 78746 

Proposed  Rules: 

7 76460 

52 75215,  76197,  76958, 

77695,  78434,  78439,  79034, 

79037,  79040 

55 77333 

60 79046 

63 76460,76958 

81 76303,  77544 

86 76797 

94 76797 

261 75637,  75897,  77429 

268 75651 

300 75215,76965 

1048 76797 

1051 76797 

41  CFR 

Proposed  Rules: 

101-6 76460 

101-8 76460 

42  CFR 

Proposed  Rules: 

36 75906 

1001 78124 

43  CFR 

6300 78358 

8560 78358 

Proposed  Rules: 

17... 76460 

3000 78440 

3100 78440 

3110 78440 

3120 78440 

3130 78440 

3150 78440 


3200 78440 

3220 78440 

3240 78440 

3400 78440 

3470 78440 

3500 78440 

3510 78440 

3520 78440 

3530 78440 

3540 78440 

3550 78440 

3560 78440 

3570 78440 

3580 78440 

3590 78440 

3600 78440 

3610 78440 

3800 78440 

3800 78440 

3830 78440 

3850 ; 78440 

3870 78440 

44  CFR 

64 75632,78109 

Proposed  Rules: 

7 76460 

67 75908 

45  CFR 

270 75633 

276 75633 


308 77742 

2525 77820 

Proposed  Rules: 

605 76460 

611 76460 

617 76460 

1110 76460 

1151 76460 

1156 76460 

1170 76460 

1203 76460 

1232 76460 

46  CFR 

67 76572 

207 77521 

47  CFR 

1 78989 

20 78990 

36 78990 

54  78990 

73 76947,  76948,  77318 

76 76948 

80 77821 

95 77821 

Proposed  Rules: 

0 77545 

1 77545,78455 

21 78455- 

43 75656 

54 79047 


'•♦■' 


61 77545,  78455 

69 77545 

73 75221,  75222,  762096, 

76207,  77338,  78455,  79048, 
79049 

74 78455 

76 78455 

80 76966 

48  CFR 

212 77827 

215 77829 

217 77831 

219 77831 

225 77827,  77832 

236 77831 

242 77832 

250 77835 

252 77827,  77832 

1504 75863 

1552 75863 

Proposed  Rules: 

1842 78600 

1852 76600 

49  CFR 

195 75378 

385 78422 

386 78422 

611 76864 

1002 76174,77319 


Propoeed  Rules: 

21 76460 

27 76460 

107 76890 

195 76968 

392 79050 

393 79050 

567 75222 

571 75222,  77339,  78461 

574 75222 

575 75222 

50  CFR 

20 76886 

230 75186 

300 75866 

600 77450 

635 75867,  77523 

648 76577,  76578,  77450, 

77470,  78993 
679 76175,  76578,  77836, 

78110,78119 
Proposed  Rules: 

17 76207,  77178,  79192 

216 75230,77546 

600 7591 1 ,  75912 

635 76601 

648 75232,  7591 2 

679 78126,  78131 

697 75916 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  16, 
2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
published  6-9-00 
Northeastern  United  States 
fisheries — 

Summer  flounder 
published  12-7-0011 

RULES  GOING  INTO 
EFFECT  DECEMBER  18, 
2000 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Anadromous  Atlantic 
salmon;  Gulf  of  Maine 
distinct  population 
segment;  status;  published 
11-17-00 
Fishery  conservation  and 
management: 

Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 
Westem  Alaska 

Community 

Development  Quota 

Program;  published  11- 

17-00 

COMMERCE  DEPARTMENT 
Patent  and  TrademarIt  Office 

Patent  cases: 
Patent  business  goals; 
correction;  published  12- 
18-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection — 
Significant  new 
altematives  policy 
program;  substitutes  list; 
published  12-18-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Connecticut;  published  10- 

19-00 
Virginia;  published  10-19-00 
Air  quality  implementation 
plans;  VA\'approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Missouri;  published  10-18-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 

on  Universal  Service — 

Non-rural  carriers; 
forward-looking  high- 
cost  support 
mecfianism;  interim 
hold-harmless  provision 
phase-down;  put)lished 
12-18-00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Asset  and  liability  backup 
program;  published  12-18-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Anadromous  Atlantic 
salmon;  Gulf  of  Maine 
distinct  population 
segment;  status;  published 
11-17-00 
Bittersweet  Ecosystem.  ID 
and  MT;  grizzly  bears; 
nonessential  experimental 
population  establishment; 
published  11-17-00 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 

Small  pension  plan  assets; 
security;  published  10-19- 
00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 

Types  of  consideration  paid 
by  small  business 
excluded  from  cost  of 
money  limitations; 
published  11-17-00 
Small  business  size  standards: 
Health  care  industries; 
published  11-17-00 
Correction;  published  11- 
24-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Commercial  space 
transportation: 
Launch  site  operation; 
licensing  and  safety 


requirements;  solid 
propellants  handling  and 
cooperation  with  National 
Transportation  Safety 
Board;  published  10-19-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Technical  amendments; 
published  12-18-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotran  order: 
Levy  assessments; 

automatic  exemptions 

adjustment;  comments 

due  by  12-27-00; 

published  11-27-00 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmaklng: 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside; 
comments  due  by  12-29- 
00;  published  10-30-00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Guaranteed  loanmaklng: 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside; 
comments  due  by  12-29- 
00;  published  10-30-00 
Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 

Telecommunications 
system  construction 
contract  and 
specifications: 
comments  due  by  12- 
26-00;  published  8-25- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 
American  lobster; 
comments  due  by  12- 
26-00;  published  12-5- 
00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 
transactions: 


Enumerated  agricultural 
commodities;  bilateral 
transactions;  comments 
due  by  12-28-00; 
published  12-13-00 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Wake  Island  Code;  revision; 

comments  due  by  12-26-00; 

putdished  10-25-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
Privacy  Act;  implementation; 

comments  due  by  12-26-00; 

published  10-25-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives — 
Gasoline  antidumping 
requirements;  American 
Samoa  exemption 
petition;  comments  due 
by  12-29-00;  published 
11-29-00 
Gasoline  antidumping 
requirements;  American 
Samoa  exemption  petition; 
comments  due  by  12-29- 
00;  published  11-29-00 
Strategic  ozone  protection — 
Methyl  bromide;  class  I, 
group  VI  controlled 
substances  reductions; 
comments  due  by  12- 
28-00;  published  11-28- 
00 
Stratospheric  ozone 
protection^ 

Methyl  bromide;  class  I, 
group  VI  controlled 
substances  reductions; 
comments  due  by  12- 
28-00;  published  11-28- 
00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  12-27-00; 
published  11-27-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Hampshire;  comments 
due  by  12-29-00; 
published  11-29-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by 
12-28-00;  published  11- 
28-00 


Air  quality  implementation 
plans;  vAVapproval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Michigan;  comments  due  by 
12-26-00;  published  11- 
24-00 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 
by  12-27-00;  published 
12-12-00 
Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 
12-28-00;  published  11- 
28-00 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
Chambers  Wort<s 
Wastewater  Treatment 
Plant,  Deepwater,  NJ; 
wastewater  treatment 
sludge;  comments  due 
by  12-26-00;  published 
12-4-00 
Radioactive  protection 
programs: 

Transuranic  radioactive 
waste;  Idaho  National 
Engineering  and 
Environmental  Laboratory; 
comments  due  by  12-28- 
00:  published  11-28-00 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Competitive  local  exchange 
camers  access  charge 
reform;  rural  exemption  to 
t)enchmarked  rates; 
comments  due  by  12-27- 
00;  published  12-12-00 
Radio  stations;  table  of 
assignments: 

Various  States;  comments 
due  by  12-26-00; 
published  11-20-00 
Television  broadcasting: 
Cable  television  systems — 
Consumer  electronics 
equipment  and  cable 
systems;  compatibility; 
comments  due  by  12- 
26-00;  published  10-27- 
00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  quidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 

FEDERAL  RESERVE 
SYSTEM 

Capital;  leverage  and  risk- 
based  capital  and  capital 


adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Inradiation  in  production, 

processing,  and  handling 

of  food — 

Ultraviolet  (UV)  irradiation; 
safe  use  to  reduce 
human  pathogens  and 
other  microorganisms  in 
juice  products; 
correction;  comments 
due  by  12-29-00; 
published  12-5-00 

X-radiation  inspection 
limits;  comments  due  by 
12-29-00;  published  11- 
29-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 

grants: 

Job-pirating  activities;  block 
grant  assistance  use 
prohibition;  comments  due 
by  12-26-00;  published 
10-24-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Pennsylvania;  comments 
due  by  12-26-00; 
published  12-8-00 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Precursors  and  essential 
chemicals;  importation  and 
exportation: 

Acetone,  2-butanone  (MEK). 
and  toluene;  comments 
due  by  12-26-00; 
published  10-25-00 
Correction;  comments  due 
by  12-26-00:  published 
11-13-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 


Section  3(40)  collective 
bargaining  agreements — 
Plans  established  or 
maintained;  comments 
due  by  12-26-00; 
published  10-27-00 
Plans  established  or 
maintained; 
administrative  hearing 
procedures;  comments 
due  by  12-26-00; 
published  10-27-00 
Plans  established  or 
maintained;  correction; 
comments  due  by  12- 
26-00;  published  11-17- 
00 

NATIONAL  AERONAUTICS 

AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Affiliate  information  sharing 
provisions;  compliance; 
comments  due  by  12-26- 
00;  published  10-26-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 

Placement  assistance  and 

reduction  in  force  notices; 

comments  due  by  12-26- 

00;  published  10-26-00 
Group  life  insurance.  Federal 
emplo^ges: 
Miscellaneous  changes, 

clarifications,  and  plain 

language  rewrite; 

comments  due  by  12-26- 

00;  published  10-27-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Guayanilla  Bay,  PR;  safety 
zone;  comments  due  by 
12-26-00:  published  10- 
24-00 

TRANSPORTATION 
DEPARTMENT  n 

Federal  Aviation 

Administration 

Administrative  regulations: 
Air  traffic  and  related 
services  for  aircraft  that 
transit  US-controlled 
airspace  but  neither  take 
off  from,  nor  land  in,  U.S.; 
fees;  comments  due  by 
12-26-00;  published  10- 
27-00 

Airworthiness  directives: 
Aerospatiale;  comments  due 
by  12-28-00;  published 
11-28-00 


Aerostar  Aircraft  Corp.; 

comments  due  by  12-29- 

00;  published  11-24-00 
AirtHJs;  comments  due  by 

12-28-00;  published  11- 

28-00 

Boeing;  comments  due  by 

12-26-00;  published  10- 

26-00 
CFE  Co.;  comments  due  by 

12-26-00;  published  10- 

24-00 

Pratt  &  Whitney;  comments 

due  by  12-26-00; 

published  10-25-00 
Raytheon;  comments  due  by 

12-29-00;  published  11-2- 

00 
,  Class  E  airspace;  comments 
due  by  12-27-00;  published 
11-9-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  and  traffk: 

operations: 

Size  and  weight 
enforcement;  certification; 
comments  due  by  12-27- 
00;  published  9-28-00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 
California  Coast,  CA; 
comments  due  by  12-26- 
00;  published  9-26-00 

TREASURY  DEPARTMENT 
Comptroller  of  tt>e  Currency 

Capital:  leverage  and  nsk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc :  comments 
due  by  12-26-00:  published 
9-27-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Consolidated  return 
regulations — 
Agent  for  consolidated 
group;  comments  due 
by  12-26-00;  published 
9-26-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Capital;  leverage  and  risk- 
t)ased  capital  and  captial 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00:  published 
9-27-00 

Savings  and  loan  holding 
companies: 

Significant  transactions  or 
activities  and  capital 
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adequacy  review; 
comments  due  by  12-26- 
00:  published  10-27-00 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  128/P.L.  106-540 

Making  further  continuing 
appropriations  for  the  fiscal 


year  2001 ,  and  for  other 

purposes.  (Dec.  8,  2000;  114 

Stat.  2571) 

S.  2796^.L.  106-541 

Water  Resources  Development 

Act  of  2000  (Dec    1 1 ,  2000; 

114  Stat.  2572) 

Last  List  December  11,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 


subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstserv@llstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www  access.gpo.gov/nara/cfr/ 
Index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1  -888-293-6498  (toll  free)  or  202-512-1 530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  am  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

"nt'e  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-038-0000 1-3) 6.50        Apr.  1,  2000 

3  (1997  Compilation 
and  Parts  100  and 
101)  


.  (869-042-00002- 1) 22.00 

(869-042-00003-0)  .... 


8.50 
5  Parts: 

1-699  (869-042-00004-8) 43.00 

700-1 199  (869-042-00005-6) 31.00 

1200-End,  6  (6 
Reserved) (869-042-00006-4) 48.00 

7  Parts: 

>-26  (869-042-00007-2) 

27-52  (869-042-00008-1) 

53-209 (869-042-00009-9) 

210-299 (869-042-00010-2) 

300-399 (869-042-00011-1) 


28.00 
35.00 
22.00 
54.00 
29.00 
400-699 (869-042-00012-9) 41.00 


700-899 (869-042-00013-7) 

900-999 (869-042-00014-5) 

1000-1199  (869-042-00015-3) 

1200-1599  (869-042-00016-1) 

1600-1899  (869-042-000 17-0) 

1900-1939  (869-042-00018-^) 

1940-1949  (869-042-00019-6) 

1950-1999  (869-042-0002O-0) 

2000-End (869-042-0002 1-8) 

8 (869-042-00022-6) 

9  Parts: 

1-199  (869-042-00023-4) 

200-End  (869-042-00024-2)  . 

10  Parts: 

1-50  (869-042-00025-1)  . 

51-199 (869-042-00026-9)  . 

200^99 (869-042-00027-7)  . 

500-End  (869-042-00028-5)  . 

11  (869-042-00029-3)  . 

12  Parts: 

1-199  (869-042-00030-7) 18.00 

22.00 
45.00 
29.00 
26.00 
53.00 


200-219 (869-042-00031-5) 

220-299 (869-042-00032-3) 

300-499 (869-042-00033-1) 

500-599 (869-042-00034-0) 

600-End  (869-042-00035-8) 

13 (869-042-00036-6) 


'Jan.  1,2000 
Jan.  1,  2000 

Jan.  1,  2000 
Jan.  1,  2000 

Jan.  1,  2000 

Jan.  1,2000 
Jan.  1,2000 
Jon.  1,2000 
Jan.  1,  2000 
Jan.  1,  2000 
Jon.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,  2000 
Jan.  I,  2000 
Jan.  1,2000 
Jon.  1,2000 


37.00 
46.00 
16.00 
44.00 
61.00 
21.00 
37.00 
38.00 
31.00 

41.00        Jan.  1,2000 


46.00 
44.00 

46.00 
38.00 
38.00 
48.00 


Jan.  1,2000 
Jan.  1,2000 

Jan.  1,  2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,2000 


23.00       Jan.  1,  2000 


Jan.  1,2000 
Jan.  1,  2000 
Jan.  1,2000 
Jan.  1,2000 
Jan.  1,  2000 
Jan.  1,2000 

35.00       Jan.  1,.2000 


TWe 


Stock  Number 


Price       Revieion  Dale 


14  Parts: 

1-59  (869-042-00037-4) 58.00 

60-139 (869-042-00038-2) 46.00 

140-199 (869-038-00039-1) 17.00 

200-1 199 (869-042-00040^) 29.00 

1200-End (869-042-00041-2) 25.00 

15  Parts: 

0-299  (869-042-00042-1)  .. 

300-799 (869-042-00043-9)  .. 

800-€nd  (869-042-00044-7)  .. 


16  Parts: 

0-999  (869-042-00045-5) 

lD00-£nd (869-042-0004^3) 

17  Parts: 

1-199  (869-042-00048-0) 

200-239 (869-042-00049-8) 

240-£nd  (869-042-00050-1) 


28.00 
45.00 
26.00 

33.00 
43.00 

32.00 
38.00 
49.00 


18  Parts: 

1-399  (869-042-00051-0) 54.00 

400-End  (869-042-00052-8) 15.00 

19  Parts: 

1-140  (869-042-00053-6)  .. 

141-199 (869-O42-00054-4)  .. 

200-End  (869-O42-00055-2)  .. 


40.00 
40.00 
20.00 

33.00 
56.00 
58.00 


20  Parts: 

1-399  (869-042-00056-1)  . 

400-499 (869-042-00057-9)  . 

500-End  (869-042-00058-7)  .. 

21  Parts: 

1-W  (869-042-00059-5) 26.00 

100-169 (869-042-00060-9) 30.00 

170-199 (869-042-00061-7) 29.00 

200-299 (869-042-00062-5) 13.00 

300-499 (869-042-00063-3) 20.00 

500-599 (869-042-00064-1) 31. W 

600-799 (869-038-00065-0) 10.00 

800-1299 (869-042-00066-8) 38.00 

1300-End (869-042-00067-6) 15.00 

22  Parts: 

1-299  (869-042-00068^)  .. 

300-End  (869-042-00069-2)  .. 


Jan.  1.2000 
Jan.  1.  2000 
*Jan.  1.2000 
Jan.  1.2000 
Jan.  1  2000 


Jan.  1.2000 
Jon.  1,  2000 
Jan.  1,  2000 

Jan.  1,20X 
Jan.  1,  2000 

Apr.  1,2000 
Apr.  1.2000 
Apr.  1,2000 

Apr.  1.2000 
Apr.  1,2000 

Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 

/Vpr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 

Apr.  1,2000 
Apr.  1,2000 
Apr.  I.  2000 
Apr.  1,2000 
Apr.  1.2000 
Apr.  1,2000 
Apr.  1,  2000 
2000 


54.00 
31.00 


Apr. 

Apr.  1,  2000 

Apr.  1,2000 
Apr.  1,2000 


23  (869-042-0007O-6) 29.W        Apr.  1,  2000 

24  Parts: 

0-199  (869-042-0007  M) 

200-499 (869-042-00072-2) 

500-699 (869-042-00073-1) 

700-1699  (869-042-00074-9) 


40.00 
37.00 
20.00 
46.00 

1700-End (869-O42-00075-7) 18.00 

25  (869-042-00076-5) 52.00 

26  Parts: 

§§1.0-1-1.60  (869-042-00077-3) 31.00 

§§1.61-1.169 (869-042-00078-1) 56.00 

§§1.170-1.300  (869-O42-00079-0) 36.00 

§§1.301-1.400 (869-042-00080-3) 29.00 

§§1.401-1.440 (869-042-00081-1) 47.00 

§§1.441-1.500  (869-042-00082-0)  36.00 

§§1.501-1.640 (869-042-00083-6) 32.00 

§§1.641-1.850 (869-042-00064-6) 41.00 

§§1.851-1.907 (869-042-00085-4) 43.00 

§§1.908-1.1000  (869-O42-00086-2)  41.00 

§§  1.1001-1.1400  (869-042-00067-1) 45.00 

§§1.1401-End  (869-042-00088-9) 66.00 

2-29  (869-042-00089-7)  45.00 

30-39  (669-O42-0009O-1) 31.00 

40-49  (869-042-00091-9) 16.00 

50-299 (869-042-00092-7) 23.00 

300-499 (869-042-00093-5) 43.00 

500-599 (869-042-00094-3) 12.00 

600-End  (869-042-00095-1) 12.00 

27  Parte: 

1-199 


Apr.  1,2000 
Ajx.  1,'2000 
Apr.  1.2000 
Ajx  1,  2000 
*Apr.  1,2000 

Apr.  1,2000 


Apr.  1.2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1.2000 
Apr.  1,2000 
Apr.  1.2000 
Apr.  1,2000 
Apr.  1.2000 
Apr.  1.2000 
Apr.  1.2000 
Apr  1.2000 
Apr.  1.2000 
Apr.  1.2000 
Apr.  1.2000 
Apr.  1,2000 
Apr.  1.2000 
Apr.  1.2000 
Apr.  1,2000 
Apr.  1.2000 


(869-042-00096-0) 59.00        Apr.  1,  2000 
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stock  Number  Price 

(869-042-00097-8) 18.00 


TNie 

200-£nd  

28  Parts: 

0-42 (869-042-00098-6) 43.00 

43-end  (869-042-00099-4)  36.00 

29  Parts: 

0-99  (869-042-00100-1) 33.00 

100-499 (869-042-00101-0) 14.00 

500-899 (869-042-00102-8) 47.00 

900-1899  (869-042-00103-6) 24.00 

1900-1910  (§§1900  to 

1910.999)  (869-042-00104-4) 46.00 

1910  (§§1910.1000  to 

end)  (869-042-00105-2) 28.00 

1911-1925  (869-042-00106-1) 20.00 

1926 (869-042-00107-9) 30.00 

1927-End (869-042-00108-7) 49.00 

30  Parte: 

1-199  (869-042-00109-5) 38.00 

200-699 (869-042-001 10-9) 33.00 

700-End  (869-042-00111-7) 39.W 

31  Parte: 

0-199  (869-042-001 12-5) 23.00 

200-End  (869-O42-00113-3) 53.00 

32  Parte: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-042-00114-1) 51.00 

191-399 (869-042-001 15-0) 62.00 

400-629 (869-042-001 16-8) 35.00 

630-699 (869-042-001 17-6) 25.00 

700-799 (869-042-001 18-4) 31.00 

800-End (869-042-00119-2) 32.00 

33  Parte: 

1-124  (869-042-001 20-6) 35.00 

125-199 (869-042-0012M) 45.M 

20(>-€nd  (869-042-00122-5) 36.00 

34  Parte: 

1-299  (869-042-00123-1) 31.00 

300-399 (869-042-00124-9) 28.00 

400-End  (869-042-00125-7) 54.00 

35  (869-042-00126-5) 10.00 

36  Parts 

1-199  - (869-042-00127-3) 24.00 

200-299 (869-042-00128-1) 24.00 

300-End  (869-042-00129-0) 43.00 

37 

38  Parte: 

0-17 (869-042-00131-1) 40.00 

18-End  (869-042-00132-0) 47.00 

39  (869-042-00133-8) 28.00 

40  Parte: 

1-49  (869-042-00134-6) 37.00 

50-51   (869-042-00135-4) 28.00 

52  (52.01-52.1018) (869-042-00136-2) 36.00 

52  (52.1019-End)  (869-042-00137-1) 44.00 

53-59  (869-042-00138-9) 21.00 

60  (869-042-00139-7) 66.00 

61-62  (869-042-00140-1) 23.00 

63  (63.1-63.1 1 19) (869-042-00141-9) 66.00 

63  (63.1200-End)  (869-042-00142-7) 49.00 


(869-042-00130-3) 32.00 


64-71  (869-042-00143-5) 

72-80  (869-042-00144-3) 

81-85  (869-042-00145-1) 

86  (869-042-00146-0) 

87-135 (869-042-00146-8) 

136-149 (869-042-00148-6) 

150-189 (869-042-00149-4) 

190-259 (869-042-00150-8) 


12.00 
47.00 
36.00 
66.00 
66.00 
42.00 
38.00 
25.00 


Revision  Date 
Apt.  1.2000 


Title 


Stock  Number 


Price       Revision  Date 


July 
July 

July 
July 
July 
July 

'July 

'July 
July 

*July 
July 

July 
July 
July 

July 
July 

2  July 
^Juty 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2000 
2000 

2000 
2000 
2000 
2000 

2000 

2000 
2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 

1984 
1984 
1984 
2000 
2000 
2000 
2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 
2000 

2000 

2000 
2000 
2000 

2000 


2000 
2000 

2000 


2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 


260-265 (869-042-00151-6) 36.00 

266-299 (869-042-00152-4) 35.00 

300-399 (869-042-00153-2) 29.00 

400-424 (869-042-00154-1) 37.00 

425-699 (869-042-00155-9) 48.00 

700-789 (869-042-00156-7) 46.00 

790-End  (869-042-00157-5) 23.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8  4.50 

9 :...: 13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vd.  II,  Parts  6-19 13.00 

18.  Vol.  Ill,  Ports  20-52 13.W 

19-100  13.00 

1-100  (869-042-00158-3) 15.00 

101  (869-042-00 159-1) 37.00 

102-200 (869-042-00160-5) 21.00 

201-End  (869-042-00161-3) 16.00 

42  Parte: 

1-399  (869-038-00 162-4) 36.00 

400-429 (869-038-00163-2) 44.00 

430-End  (869-038-00164-1) 54.00 

43  Parte: 

1-999  (869-038-00165-9) 32.00 

lOOO-end  (869-038-00166-7) 47.00 

44  (869-038-00167-5) 28.00        Oct.  1,  1999 

45  Parte: 

1-199  (869-038-00168-3) 33.00 

200-499 (869-038-00169-1) 16.00 

500-1 199  (869-042-001 70-2)  45.00 

1200-End (869-038-00171-3) 40.00 


46  Parts: 

1-40  (869-038-00172-1) 27.00 

41-69  ; (869-038-00173-0) 23.00 

70-89  (869-038-00174-8) 8.00 

90-139 (869-038-00175-6)  26.00 

140-155 (869-038-00176-4) 15.00 

156-165 (869-038-00177-2) 21.00 

166-199 (869-038-00178-1)  27.00 

200^99 (869-038-00179-9) 23.00 

500-End  (869-042-00180-0) 23.00 

47  Parte: 

0-19  (869-038-00181-1) 39.00 

•20-39  (869-042-00182-6) 41.00 

40-69  (869-038-00183-7) 26.00 

70-79  (869-038-00184-5) 39.00 

•80-£nd  (869-042-00185-1) 54.00 

48  Chapters: 

1  (Ports  1-51)  (869-038-00186-1) 55.00 

1  (Ports  52-99) (869-038-00187-0) 30.00 

2  (Ports  201-299)  (869-038-00188-8) 36.00 

3-6 (869-038-00189-3) 40.00 

7-14  (869-038-00190-0) 35.00 

15-28  (869-038-00191-8) 36.00 

29-End  (869-038-00192-6) 25.00 

49  Parte: 

1-99  (869-038-00193-4) 34.00 

100-185 (869-038-00194-2) 53.00 

186-199 (869-038-00195-1) 13.00 

200-399 (869-038-00196-9)  53.00 

400-999 (869-038-00197-7) 57.00 

1000-1 199  (869-038-00198-5) 17.00 

1200-End (869-042-00199-1) 21.00 

50  Parte: 

1-199  (869-038-00200-1) 43.00 

200-599 (869-038-00201-9) 22.00 


July  1,2000 
July  1,  2000 
July  1,  2000 
July  1.2000 
July  1,2000 
July  1,2000 
*July  1,  2000 

3  July  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

J  July  1,  1984 

^July  1,  1984 

3  July  1,  1984 
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Complete  1999  CFR  set 951.00 
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Microfictie  CFR  Edition: 

Subscription  (mailed  os  issued)  290.00  1999 

Individual  copies i.00  1999 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

'  Because  fitle  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source, 

2  The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ftie  full  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttie  ttiree  CFR  volumes  issued  os  of  July  1.  1984,  containing 
ttxwe  parts, 

5  The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  I  to  49  inclusive.  For  the  lull  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1, 
1984  containing  tfwse  chapters. 

'  No  amendnr>ents  to  this  volume  were  promulgoted  during  the  period  Jonuary 
1.  1999,  through  January  1,  2000  The  CFR  volume  issued  as  of  January  1, 
1 999  should  be  retained. 

5  No  amendments  to  this  voturrw  were  promulgated  during  the  period  April 
1,  1999,  through  April  1,  2000.  The  CFR  volume  issued  as  o(  April  1,  1999  should 
be  retained, 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1999,  through  July  1,  2000,  The  CFR  volume  Issued  as  of  July  1,  1999  should 
be  retained.. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$46  per  copy 
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r~|  YES.  please  send  me copies  of  The  United  States  Government  Manual  I999/2(XX), 

S/N  069-(X)0-00 109-2  at  $46  (S57.50  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

__^  Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


GPO  Deposit  Account                                          - 

VISA              MasterCard  Account 

City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thartk  you  for 
your  order! 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers?      | |   |      | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

•     P.O.  Box  37 1 954,  Pittsburgh,  PA  1 5250-7954 


9/99 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $66.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 
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(Book  II)  $78.00 

1998 

(Book  I) $74.00 
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National  Archives  and  Records  Aduunistration 

Mail  order  to: 

Superintendent  of  Documents 
PO.  Box  371954,  Pittsburgh,  PA 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


i  up- 


Wcckly  Compilatiun  of 

Presidential 
Documents 


.■^ 


■?^-\ 


Monday,  lanuary  13.  1M7 
Viiluititt  33 — Number  2 
Page  7-»0 


This  unique  service  provides 
to-date  information  on  Presidential 
policies  and  announcennents.  It 
contains  tfie  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table-of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Oder  Prooaoing  Code 

•  5420 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I    I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

O  $15 1.00  First  Class  Mail         d  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Intemational  custonners  please  add  25%. 

IMease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I     I  GPO  Deposit  Account         |     |     |     |     |     I     I     I  -  O 


I    I  VISA       LH  MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


ZE 

(Credit  card  expiration  date)                 .,«„,  ^>^«r ; 

Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  maiieis? 


YES     NO 

□  D 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh.  PA  15250-7954 


4AX) 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  Issued  monthly  In  cumulative  forni. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S31  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$28  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  tfie  Federal  Register. 


Order  Processing  Code 

*5421 


Superintendent  of  Documents  Subscription  Order  F(Jrm 


I I    If  Cj)S,  enter  the  following  indicated  subscriptions  for  one  yean 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $31  per  year. 
Federal  Register  Index  (raUS)  $28  per  year. 


^rvl 


Charge  your  order    Jdj^ 

It's  Easy'  ^■N|r 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

Intemational  customers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/address  at^UaNe  to  Other  maOers?      \_j  \     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ   VISA       LJ  MasterCard  Account 


-D 


Ji               Di      in 

1         I                                                    Thank  you  for 
' (Cn^i't  ""flrd  expiration  date)                            _r     » 

.-t  _i       vv    ^  •  niu../.)riiai»ni  uaii;/               your  Order! 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  1.5250-7954 


*no 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AEE    SMITH212J 

•  JOHN  SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE   MD   20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO    SMITH212J 

•  JOHN  SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE   MD    20704 


DEC97R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

o«j«  Proc«»«mg  Co*:  Charge  your  order. 

*  5468  Its  Easy! 

□  V17C  u     •  »:    /  ^      f  II  To  fax  your  orders  (202)  512-2250 

I  ll»a,  enter  my  subscnption(s)  as  follows:  ™.  _i       /i<v>^  ei^  ioaa 

'  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO).  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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(Please  type  or  print) 
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Street  address 


City.  State,  ZIP  code 
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Purchase  order  nnmber  (optional) 

May  we  make  your  name/address  availafaie  to  otfier  mailers? 
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Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I     I  GPO  Deposit  Account 

I     I  VISA       n  MasterCard  Account 
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(Credit  card  expiration  date) 


Thank  you  for 
your  order! 
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RO.  Box  371954,  Pitt.sburgh,  PA  15250-7954 
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